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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart25 

[Docket  No.  NM151;  Special  Conditions  No. 
25-142-Sq 

Special  Conditions:  Boeing  Model  757- 
300  Sudden  Engine  Stoppage 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions. 

^SUMMARY:  These  special  conditions  are 
'issued  for  the  Boeing*  Model  757-300 
airplane.  This  airplane  will  have  a  novel 
or  unusual  design  feature  associated 
with  sudden  engine  stoppage.  The 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  approp^ate 
safety  standards  for  this  design  fedtiir^^ 
These  special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 
EFFECTIVE  DATE:  January  14,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Jacobsen,  FAA,  Standardization  Branch, 
ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056; 
telephone  (425)  227-2011;  facsimile 
(425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  21, 1996,  Boeing  applied 
for  an  amendment  to  Type  Certificate 
No.  A2NM  to  include  the  new  Model 
757-300  airplane,  a  derivative  of  the 
Model  757-200  currently  approved 
under  Type  Certificate  No.  A2NM.  The 
Model  757-300  airplane  is  a  swept 
wing,  conventional  tail,  twin  engine, 
turbofan  powered  transport.  Eadb 
engine  will  be  capable  of  delivering 


43,100  pounds  of  thrust.  The  airframe 
has  been  strengthened  to  accommodate 
the  increased  design  loads  and  weights. 
The  airplane  has  a  seating  capacity  of 
up  to  295,  and  a  maximum  takeoff 
weight  of  270,000  pounds  (122,470  Kg). 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  Boeing  must  show  that  the 
Model  757-300  airplane  meets  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A2NM,  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change  to  the  Model 
757-300.  The  regulations  incorporated 
by  reference  in  the  type  certificate  are 
commonly  referred  to  as  the  "original 
type  certification  basis."  The  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A2NM  include  part  25, 
as  amended  by  Amendments  25-1 
through  25—45,  and  certain  other  later 
amended  sections  of  part  25  that  are  not 
relevant  to  these  special  conditions.  In 
addition,  Boeing  has  chosen  to  comply 
with  the  applicable  regulations  in  effect 
on  February  21,  1996;  specifically  part 
25  as  amended  by  Amendments  25-1 
through  25-85  and  certain  other  earlier 
aicpnded "sections  of  part  25  that  are  not 
relevant  to  these  special  conditions. 
Three  exemptions  havjB  been  granted. 
These  special  conditionWorm  an 
additional  part  of  the  type  certification 
basis. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Boeing  Model  757-300 
airplane  because  of  a  novel  or  unusual 
design  feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16.  , 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  757-300  airplane 
must  comply  with  the  fuel  vent  and 
exhaust  emission  requirements  of  part 
34,  effective  September  10,  1990,  plus 
any  amendments  in  effect  at  the  time  of 
certification;  and  the  noise  certification 
requirements  of  part  36,  effecftve 
December  1, 1969,  as  amended  by 
Amendment  36-1  through  the 
amendment  in  effect  at  the  time  of 
certification. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  14  CFR  11.49 
after  public  notice,  as  required  by 
§§  11.28  and  11.29(b),  and  become  part 


of  the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  these  special  conditions 
would  also  apply  to  the  other  model 
xmder  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  engine  proposed  for  the  Boeing 
Model  757-300  airplane  is  a  high- 
bypass  ratio  fan  jet  engine  that  will  not 
seize  and  produce  transient  torque  loads 
in  the  same  manner  that  is  envisioned 
by  ciurent  §  25.361(b)(1)  related  to 
"sudden  engine  stoppage." 

Discussion 

For  the  engine  proposed  for  the  Model 
757-300  airplanes,  the  limit  engine 
torque  load  imposed  by  sudden  engine 
stoppage  due  to  malfunction  or 
structiu^l  failure  (such  as  compressor 
jamming)  has  been  a  specific 
requirement  for  transport  category 
airplanes  since  1957.  The  size, 
configurahon,  and  failure  modes  of  jet 
engines  has  changed  considerably  from 
those  envisioned  in  14  CFR  25.361(b) 
when  the  engine  seizure  requirement 
was  first  adopted.  Engines  have  grown 
much  larger  and  are  now  designed  with 
large  bypass  fans  capable  of  producing 
much  higher  torque  loads  if  they 
become  jammed. 

Relative  to  the  engine  configuration 
that  existed  when  the  rule  was 
developed  in  1957,  the  present 
generation  of  engines  are  sufficiently 
different  and  novel  to  justify  issuance  of 
a  special  condition  to  establish 
appropriate  design  standards.  The  latest 
generation  of  jet  engines  are  capable  of 
producing  engine  seizure  torque  loads 
that  are  significantly  higher  than 
previous  generations  of  engines. 

The  FAA  is  developing  a  new 
regulation  and  a  new  advisory  circular 
that  will  provide  more  comprehensive 
criteria  for  treating  engine  torque  loads 
resulting  from  sudden  engine  stoppage. 
In  the  meantime,  a  special  condition  is 
needed  to  establish  appropriate  criteria 
for  the  Boeing  Model  757-300  airplane. 
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Limit  Engine  Torque  Loads  for  Sudden 
Engine  Stoppage 

In  order  to  maintain  the  level  of  safety 
envisioned  by  §|  25.361(b),  more 
comprehensive  criteria  are  needed  for 
the  new  generation  of  high  bypass 
engines.  These  Special  conditions 
distingiiish  bet>reen  the  more  common 
seizure  events  and  those  rare  seizure 
events  resulting  from  structural  failures 
in  the  engine.  Fpr  these  more  rare  but 
severe  seizxu^  elvents,  the  criteria  would 
allow  some  deformation  in  the  engine 
supporting  strui  :t\ire  (ultimate  load 
design)  in  ordei  to  absorb  the  higher 
energy  associati  )d  with  the  high  bypass 
engines,  while  it  the  same  time 
protecting  the  adjacent  primary 
structure  in  thelwing  and  fuselage  by 
applying  a  higher  factor  of  safety  to  the 
maximum  torqiie  load  imposed  by 
sudden  engine  stoppage  due  to  a 
structural  failuile. 

Discussion  of  Qunments 

Notice  of  proposed  special  conditions 
No.  25-98-04-$C  for  the  Boeing  Model 
757-300  airplanes  was  published  in  the 
Federal  Registe^  on  December  10, 1998 
(63  FR  68211).  l^o  comments  were 
received,  and  the  special  conditions  are 
adopted  as  proposed. 

Applicability 

As  discussed  labove,  these  special 
conditions  are  Applicable  to  the  Boeing 
Model  757-300;  Should  Boeing  apply  at 
a  later  date  for  a  change  to  the  type 
certificate  to  include  another  model 
incorporating  the  same  novel  or  unusual 
design  feature,  these  special  conditions 
would  apply  to  that  model  as  well 
under  the  provisions  of  §  21.101(a)(1). 

Under  standa|-d  practice,  the  effective 
date  of  final  sp^ial  conditions  is  30 
days  after  the  dtte  of  publication  in  the 
Federal  Registe^;  however,  as  the 
certification  daie  for  the  Boeing  Model 
757-300  is  imminent,  the  FAA  finds 
that  good  causejexists  to  make  these 
special  conditions  effective  upon 
issuance. 

Conclusion 

This  action  affects  only  certain  novel 
or  imusual  design  features  on  one  model 
series  of  airplaijes.  It  is  not  a  rule  of 
general  applicability,  and  it  affects  only 
the  apphcant  who  applied  to  the  FAA 
for  approval  of  these  featiu^s  on  the 
airplane. 

List  of  Subjects  iin  14  CFR  Fart  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditidns  is  as  follows: 

Authority:  49  q.S.C.  106(g),  40113,  44701, 
44702,  44704. 


The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Boeing  Model 
757-300  airplanes. 

1.  Engine  Torque  Loads.  In  lieu  of 
compliance  with  §  25.361(b), 
compUance  with  the  following  special 
condition  is  proposed: 

(a)  For  turbine  engine  installations, 
the  mounts  and  local  supporting 
structure  must  be  designed  to  withstand 
each  of  the  following: 

(1)  The  maximiun  torque  load, 
considered  as  limit,  imposed  by: 

(i)  sudden  deceleration  of  the  engine 
due  to  a  malfunction  that  could  result 
in  a  temporary  loss  of  power  or  thrust 
capability,  and  that  could  cause  a 
shutdown  due  to  vibrations;  and 

(ii)  the  maximum  acceleration  of  the 
engine. 

(2)  The  maximum  torque  load, 
considered  as  ultimate,  imposed  by 
sudden  engine  stoppage  due  to  a 
structural  failure,  including  fan  blade 
failure. 

(3)  The  load  condition  defined  in 
paragraph  (a)(2)  of  this  section  is  also 
assiuned  to  act  on  adjacent  airframe 
structure,  such  as  the  wing  and  fuselage. 
This  load  condition  is  multiplied  by  a 
factor  of  1.25  to  obtain  ultimate  loads 
when  the  load  is  appUed  to  the  adjacent 
wing  and  fuselage  supporting  structiue. 

Issued  in  Renton,  Washington,  on  January 
14, 1999. 
John  J.  Hickey, 

Acting  tAanager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
ANM-100. 

(FR  Doc.  99-1352  Filed  1-20-99;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9a-NM-276-^D;  Amendment 
39-11004;  AD  99-02-12] 

RIN  2120-AA64 

Airworthiness  Directives;  Foldcer 
Model  F.28  Mark  0070  and  0100  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F.28 
Mark  0070  and  0100  series  airplanes. 


that  requires  a  one-time  visual 
inspection  to  detect  discrepancies  of  the 
components  of  the  torque  link  apex  joint 
and  shimmy  damper  attachments  of  the 
main  landing  gear  (MLG),  and  repair  or 
replacement  of  any  discrepant 
component  with  a  new  or  serviceable 
component.  This  amendment  is 
prompted  by  issuemce  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  heavy  vibration  and 
possible  damage  to  the  components  of 
the  MLG,  and  consequent  reduced 
controllabiUty  of  the  airplane  during 
takeoff  and  landing. 
DATES:  Effective  February  25, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
25,  1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Services  B.V.,  Technical 
Support  Department,  P.O.  Box  75047, 
1117  ZN  Schiphol  Airport,  the 
Netherlands.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Ckicket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
Litemational  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Fokker 
Model  F.28  Mark  0070  and  0100  series 
airplanes  was  published  in  the  Federal 
Register  on  November  13, 1998  (63  FR 
63423).  That  action  proposed  to  require 
a  one-time  visual  inspection  to  detect 
discrepancies  of  the  components  of  the 
torque  link  apex  joint  and  shimmy 
damper  attachments  of  the  main  landing 
gear  (MLG),  and  repair  or  replacement 
of  any  discrepant  component  with  a 
new  or  serviceable  component. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  state  that  they  are 
not  affected  by  the  proposed  rule  and, 
therefore,  have  no  technical  comments 
regarding  the  proposed  rule. 
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Conclusion 

After  carefnl  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  131  Model 
F.28  Mark  0070  and  0100  series 
airplanes  of  U.S.  registry  wrill  be  affected 
by  this  AD,  that  it  wall  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  required 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$15,720,  or  $120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
■  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  9 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

l.'The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9»-02-12    Fokker  Services  B.V.: 

Amendment  39-11004.  Docket  98-NM- 
276- AD. 

Applicability:  Model  F.28  Mark  0070  and 
0100  series  airplanes,  as  listed  in  Fokker 
Service  Bulletin  SBFlOO-32-113,  dated  May 
28,  1998;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compyiance.''Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  heavy  vibration  and  possible 
damage  to  the  components  of  the  main 
landing  gear  (MLG),  and  consequent  reduced 
controllability  of  the  airplane  during  takeoff 
or  landing,  accomplish  the  following: 

(a)  Within  45  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  visual 
inspection  to  detect  discrepancies  of  the 
components  of  the  torque  link  apex  joint  and 
shimmy  damper  attachments  of  the  MLG,  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-32-113.  dated  May  28,  1998.  If  any 
discrepancy  is  detected,  prior  to  further 
flight,  repair  or  replace  any  discrepant 
component  with  a  new  or  serviceable 
component,  in  accordance  with  the  service 
bulletin. 

Note  2:  In  paragraph  2.F.(10)  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFlOO-32-113,  dated  May 
28, 1998,  the  parenthetical  phrase  that 
recommends  the  size  of  torque  wrench  to 
use.  should  read  "*  *  *  (0  to  75  Ibf  ft)." 
rather  than"*  *  •  (0  to  75  Ibf  in)". 

(b)  Submit  a  report  of  the  inspection 
findings  (positive  or  negative)  to  Fokker 
Services  B.V.,  Technical  Services,  Attn.: 
Manager  Airline  Support,  P.O.  Box  75047, 
1117  ZN  Schiphol-Oost,  the  Netherlands;  Fax 
No.  3120605200;  at  the  time  specified  in 
paragraph  (b)(1)  or  (b)(2)  of  this  AD,  as 
applicable.  Information  collection 
requirements  contained  in  this  regulation 
have  t>een  approved  by  the  Office  of 


Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 
\    (1)  For  airplanes  on  which  the  inspection 
required  by  paragraph  (a)  of  this  AD  is 
accomplished  after  the  effective  date  of  this 
AD:  Submit  a  report  within  10  days  after 
accomplishing  the  inspection  required  by 
paragraph  (a)  of  this  AD. 

(2)  For  airplanes  on  which  the  inspection 
required  by  paragraph  (a)  of  this  AD  has  been 
accomplished  prior  to  the  effective  date  of 
this  AD:  Submit  a  report  within  30  days  after 
the  effective  date  of  this  AD. 

(c)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  on  any  airplane  a 
Menasco  MLG  having  part  number  (P/N) 
41050-5.  -6,  -7,  or  -8;  or  P/N  41060-1  or  -2; 
unless  it  has  been  inspected  in  accordance 
with  paragraph  (a)  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  Except  as  provided  by  paragraph  (b)  of 
this  AD.  the  actions  shall  be  done  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-32-113.  dated  May  28. 1998.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Fokker 
Services  B.V.,  Technical  Support 
Department.  P.Q.  Box  75047. 1117  ZN 
Schiphol  Airport,  the  Netherlands.  Copies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue. 
SW..  Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  BLA  1998- 
058  (A),  dated  May  29, 1998. 

(g)  This  amendment  becomes  effective  on 
February  25, 1999. 

Issued  in  Renton,  Washington,  on  January 
12, 1999. 

Darrell  M.  Pederson, 

Acting  Manager, 

Transport  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  99-1184  Filed  1-20-99;  8:45  am] 
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DEPARTMENt  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  3^ 

[Docket  No.  98-NM-140-AD;  Amendment 
39-11003;  AD  9*-02-11] 

RIN2120-AA64| 

Ainvorthiness  Directives;  Domier 
Model  328-1 0<l  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  EX3T. 
action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  dertain  Domier  Model 
328-100  series  airplanes.  This 
amendment  requires  repetitive  tests  to 
detect  intemalheakage  of  hydraulic 
fluid  within  th(e  hydraulic  components 
of  the  ground  ^poiler  system  and  to 
detect  a  buildup  of  pressiu*  in  the 
return  line  of  tpe  bypass  valve,  and 
corrective  action,  if  necessary; 
installation  of  additional  hydraulic  lines 
and  an  additional  hydraulic  shutoff 
valve  in  the  grpund  spoiler  system;  and 
replacement  of  the  valve  block  of  the 
ground  spoiler  system  with  a  new  part. 
This  amendme  nt  also  requires  eventual 
replacement  ol  the  relief  restrictor 
valves  of  the  gfound  spoiler  system  with 
redesigned  parts,  which  constitutes 
terminating  ac  ion  for  the  repetitive 
tests.  This  ame  ndment  is  prompted  by 
issuance  of  ma  ndatory  continuing 
airworthiness  nformation  by  a  foreign 
civil  airworthihess  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prfevent  the  ground  spoilers 
from  unlocking  and  deploying  during 
takeoff  or  in  flight,  and  consequent 
reduced  controllability  of  the  airplane. 
DATES:  Effecti\ie  February  25,  1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
25, 1999. 

ADDRESSES:  Tqe  service  information 
referenced  in  this  AD  may  be  obtained 
from  FAIRCHIX)  DORNIER.  DORNIER 
Luftfahrt  GmbH,  P.O.  Box  1103.  D- 
82230  Wesslii^,  Germany.  This 
information  mby  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Uind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  siTite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  MaSlenson,  Manager, 
International  $ranch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 


Lind  Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPt.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Domier 
Model  328-100  series  airplanes  was 
published  in  the  Federal  Register  on 
July  22. 1998  (63  FR  39252).  That  action 
proposed  to  require  repetitive  tests  to 
detect  internal  leakage  of  hydraulic 
fluid  within  the  hydraulic  components 
of  the  ground  spoiler  system  and  to 
detect  a  buildup  of  pressure  in  the 
return  line  of  the  bypass  valve,  and 
corrective  action,  if  necessary; 
installation  of  additional  hydraulic  lines 
and  an  additional  hydraulic  shutoff 
valve  in  the  ground  spoiler  system;  and 
replacement  of  the  valve  block  of  the 
ground  spoiler  system  with  a  new  part. 
That  action  also  proposed  to  require 
eventual  replacement  of  the  relief 
restrictor  valves  of  the  ground  spoiler 
system  with  redesigned  parts,  which 
would  constitute  terminating  action  for 
the  repetitive  tests. 

Comment  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

One  commenter,  the  manufacturer, 
expresses  no  objection  to  the  proposed 
AD.  but  submits  comments  to  inform 
the  FAA  that  a  new  technical  solution 
has  been  developed  in  the  form  of 
Domier  Service  Bulletin  SB-328-29- 
269.  dated  July  16.  1998  [which  is 
referenced  in  the  proposed  AD  as  the 
appropriate  sovuce  of  service 
information  for  installation  of  additional 
hydraulic  lines  and  an  additional 
hydraulic  shutoff  valve  in  the  ground 
spoiler  system].  The  commenter  states 
that  it  has  classified  this  service  bulletin 
as  optional,  and  that  the  service  bulletin 
can  be  incorporated  as  an  alternate 
means  of  compliemce  to  the  actions 
described  in  Domier  Service  Bulletin 
SB-328-29-237.  The  commenter  further 
advises  that  the  Luftfahrt-Bundesamt 
(LBA),  which  is  the  airworthiness 
authority  for  Germany,  is  considering 
amendment  of  related  German 
airworthiness  directive  1998-031  to 
include  Domier  Service  Bulletin  SB- 
328-29-269  as  an  altemate  means  of 
compliance. 

The  FAA  infers  that  the  commenter  is 
suggesting  that  Domier  Service  Bulletin 
SB-328-29-269.  dated  July  16,  1998,  be 
added  to  the  AD  as  an  alternative 
method  of  compliance.  The  FAA  has 
reviewed  the  service  bulletin,  and 


concurs  that  accomplishment  of  Domier 
Service  Bulletin  SB-.3 28-29-269  is  an 
acceptable  altemative  method  of 
compliance  for  the  actions  required  by 
paragraph  (b)  of  this  AD.  The  FAA  has 
added  a  new  Note  2  to  include  this 
provision  in  the  final  mle. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  1 1  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

It  will  take  approximately  3  work 
hours  per  airplane  to  accomplish  the 
required  tests,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figiues,  the  cost  impact  of  the  tests 
required  by  this  AD  on  U.S.  operators  is 
estimated  to  be  $180  per  airplane,  per 
test  cycle. 

It  will  take  approximately  16  work 
hours  per  airplane  to  accomplish  the 
required  installation,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  installation  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$960  per  airplane. 

It  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
required  replacement  of  the  relief 
restrictor  valves,  at  an  average  labor  rate 
of  $60  per  work  hour.  Required  parts 
will  be  supplied  by  the  manufacturer  at 
no  cost  to  operators.  Based  on  these 
figures,  the  cost  impact  of  this 
replacement  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $120  per 
airplane. 

It  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
required  replacement  of  the  valve  block, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  be  supplied  by 
the  manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  this  replacement  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$120  per  airplane. 

The  cost  impact  figiues  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
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those  actions  in  the  hiture  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3d— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-02-11    Domier  Luftfahrt  GNfBH: 

Amendment  39-11003.  Docket  98-NM- 
140-AD. 

Applicability:  Model  328-100  series 
airplanes,  certificated  in  any  category, 
equipped  with  active  ground  spoiler  option 
040-001;  as  listed  in  the  following  service 
bulletins: 

•  Domier  Service  Bulletin  SB-328-29- 
220,  Revision  1,  dated  May  4, 1998; 

•  Domier  Service  Bulletin  SB-328-29- 
237,  Revision  1,  dated  December  17, 1997; 


•  Domier  Service  Bulletin  SB-328-27- 
243,  Revision  1,  dated  December  18, 1997; 
and 

•  Domier  Service  Bulletin  SB-32ft-27- 
228,  Revision  1,  dated  December  18, 1997. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
altemative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  t(i  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  ground  spoilers  from 
unlocking  and  deploying  during  takeoff  or  in 
fiight,  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Prior  to  the  accumulation  of  3,000  total 
flight  hours,  or  within  300  flight  hours  after 
the  effective  date  of  this  AD,  whichever 
occurs  later:  Perform  tests  to  detect  inlemal 
leakage  of  hydraulic  fluid  within  the 
hydraulic  components  of  the  ground  spoiler 
system  and  to  detect  a  buildup  of  pressure  in 
the  return  line  of  the  bypass  valve,  in 
accordance  with  Domier  Service  Bulletin 
SB-328-29-220,  dated  May  20,  1997,  or 
Domier  Service  Bulletin  SB-328-29-220, 
Revision  1,  dated  May  4, 1998. 

(1)  If  no  discrepancy  is  detected,  repeat  the 
tests  thereafter  at  intervals  not  to  exceed 
3,000  flight  hours,  until  accomplishment  of 
the  replacement  required  by  paragraph  (c)  of 
this  AD. 

(2)  If  any  discrepancy  is  detected,  prior  to 
further  flight,  accomplish  the  replacement 
required  by  paragraph  (c)  of  this  AD. 

(b)  Install  additional  hydraulic  lines  and  an 
additional  hydraulic  shutoff  valve  in  the 
ground  spoiler  system,  in  accordance  with 
Domier  Service  Bulletin  SB-328-29-237, 
Revision  1,  dated  December  17, 1997,  at  the 
applicable  time  specified  in  either  ptaragraph 
(b)(1)  or  (b)(2)  of  this  AD. 

(1)  For  airplanes  having  serial  numbers  up 
to  and  including  3086,  equipped  with  ground 
spoiler  actuator,  part  number  1059A0O0O-02: 
Install  within  12  months  after  the  effective 
date  of  this  AD. 

(2)  For  airplanes  having  serial  numbers  up 
to  and  including  3086,  and  equipped  with 
ground  spoiler  actuator,  part  number 
1059A0O00-O3:  Install  within  7  days  after  the 
effective  date  of  this  AD. 

Note  2:  Replacement  of  hydraulic  lines  and 
removal  of  the  hydraulic  shutoff  valve  in 
accordance  with  Domier  Service  Bulletin 
SB-328-29-269,  dated  )uly  16,  1998,  is  an 
acceptable  alternative  method  of  compliance 
for  the  actions  required  by  paragraph  (b)  of 
this  AD. 

(c)  Replace  the  relief  restrictor  valves  of  the 
ground  spoiler  system,  part  number  ZRV87- 


2,  with  a  redesigned  valve  having  part 
number  ZRV87-3,  in  accordance  with 
Dornier  Service  Bulletin  SB-328-27-243, 
Revision  1,  dated  December  18, 1997,  at  the 
applicable  time  specified  in  either  paragraph 
(c)(1)  or  (c)(2)  of  this  AD.  Accomplishment  of 
this  replacement  constitutes  terminating 
action  for  the  repetitive  tests  required  by 
paragraph  (a)  of  this  AD. 

(1)  For  airplanes  having  serial  numbers  up 
to  and  including  3098,  equipped  with  ground 
spoiler  actuator,  part  number  1059AOOOO-02: 
Replace  within  12  months  after  the  effiective 
date  of  this  AD. 

(2)  For  airplanes  having  serial  numbers  up 
to  and  including  3098,  equipped  with  ground 
spoiler  actuator,  part  number  1059AOOOO-03: 
Replace  within  7  days  after  the  effective  date 
of  this  AD. 

(d)  Replace  the  valve  block  of  the  ground 
spoiler  system  with  a  new  part,  in 
accordance  with  Domier  Service  Bulletin 
SB-328-27-228,  Revision  1,  dated  December 
18, 1997,  at  the  applicable  time  specified  in 
either  paragraph  (d)(1)  or  (d)(2)  of  this  AD. 

(1)  For  airplanes  having  serial  numbers  up 
to  and  including  3095,  equipped  with  ground 
spoiler  actuator,  part  number  1059AOOOO-02: 
Replace  within  12  months  after  the  effective 
date  of  this  AD. 

(2)  For  airplanes  having  serial  numbers  up 
to  and  including  3095,  equipped  with  ground 
spoiler  actuator,  part  number  1059A0O00-03: 
Replace  within  7  days  after  the  effective  date 
of  this  AD. 

(e)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  the  ground  spoiler 
system  of  any  airplane,  a  valve  block,  part 
number  1060AOOOO-05,  or  a  relief  restrictor 
valve,  part  number  ZRV87-2. 

(f)  An  altemative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Intemational  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  altemative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Intemational  Branch, 
ANM-116. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  acUons  shall  be  done  in  accordance 
with  Domier  Service  Bulletin  SB-328-29- 
220,  dated  Mav  20, 1997;  Domier  Service 
Bulletin  SB-328-29-220,  Revision  1,  dated 
May  4, 1998:  Domier  Service  Bulletin  SB- 
328-29-237,  Revision  1,  dated  December  17, 
1997;  Domier  Service  Bulletin  SB-328-27- 
243,  Revision  1,  dated  December  18, 1997; 
and  Domier  Service  Bulletin  SB-328-27- 
228,  Revision  1,  dated  December  18, 1997,  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  mav  be  obtained 
fi-om  FAIRCJ-ULD  DORNIER,  DORNIER 
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Luftfahrt  GmbH,  P.O.  Box  1103.  D-82230 
Wessling,  Germa  ny.  Copies  may  be  inspected 
at  the  FAA.  Tran  sport  Airplane  Directorate, 
1601  Lind  Aveni^e.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  WashingtonL  DC 

Note  4:  The  supject  of  this  AD  is  addressed 
in  German  airworthiness  directives  97-189. 
dated  June  19. 1^97;  1998-031.  dated  January 
15.  1998;  1998-046.  dated  January  29.  1998: 
and  1997-331/2jdated  March  12.  1998. 

(i)  This  amendrient  becomes  effective  on 
February  25, 199 

Issued  in  Renton.  Washington,  on  January 
12,  1999. 

Oarrell  M.  Pedeibon, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  99-118: 1  Filed  1-20-99;  8:45  am] 
BILUNQ  COOe  4910-  13-P 


DEPARTMENT]  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart7t 

[Airspace  Dock«  No.  98-AWP-34] 

Revocation  of  Class  E  Airspace, 
Revision  of  Cl4ss  D  Airspace; 
Torrance,  CA 

AGENCY:  Fedenil  Aviation 
Administratioij  (FAA).  DOT. 
ACTION:  Direct  inal  rule;  request  for 
comments. 


SUMMARY:  This  action  will  revoke  the 
Class  E  airspac  3  arrival  extensions  and 
revise  the  Clasj  i  D  airspace  area  for 
Torrance  Munijcipal  Airport,  CA. 
DATES:  Effective  Date:  0901  UTC  March 
25,  1999.  Comment  date:  Comments  for 
inclusion  in  the  Rules  Docket  must  be 
received  on  or^jefore  February  22,  1999. 

ADDRESSES:  Sejid  comments  on  the 
direct  final  rulf  in  triplicate  to:  Federal 
Aviation  Admihistration,  Attn: 
Manager,  Airspaigp  Branch,  AWP-520, 
Docket  No.  98-rAVVP-34,  Air  Traffic 
Division.  P.O.  Box  92007.  Worldway 
Postal  Center,  Los  Angeles,  California 
90009.  1 

The  official  docket  may  be  examined 
in  the  Office  o(  the  Assistant  Chief 
Counsel,  Westim-Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007, 15000  Aviation  Boulevard, 
Lawmdale.  California  90261. 

An  informal  docket  may  also  be 
examined  duri|ig  normal  business  hours 
at  the  Office  ofjthe  Manager,  Airspace 
Branch,  Air  Traffic  Division  at  the  above 
address.  ' 

FOR  FURTHER  l^rORMATtON  CONTACT: 
Debra  Trindle.  Air  Traffic  Division, 
Airspace  SpeciaUst,  AWP-520.10, 


Western-Pacific  Region,  Federal 
Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  telephone  (310)  725- 
6613. 

SUPPLEMENTARY  INFORMATION:  The 
intended  effect  of  this  action  is  to 
incorporate  the  Class  E  airspace  arrival 
extensions  (E4)  into  the  Class  D  airspace 
area  associated  wdth  Torrance 
Municipal  Airport  and  lower  the  ceiling 
of  the  reconfigured  Class  D  airspace  area 
to  2.400  feet  Mean  Sea  Level  (MSL).  An 
airspace  review  and  analysis  of 
Torrance  has  made  this  action 
necessary.  In  accordance  with  FAA 
Order  7400. 2D,  Procedures  for  Handling 
Airspace  Matters,  if  the  length  of  an 
arrival  extension  is  less  than  2  miles 
from  the  surface  area,  it  shall  remain  a 
part  of  the  basic  surface  area.  This  is  the 
case  at  Torrance  Mimicipal  Airport.  The 
existing  Class  E  airspace  for  Torrance 
was  published  and  charted  in  error  as 
an  arrival  extension  and  should  be  a 
part  of  the  Class  D  surface  area.  The 
revised  altitude  of  2,400  feet  MSL  will 
provide  aircraft  the  opportunity  to 
operate  over  Torrance  Class  D  airspace 
at  2,500  feet  MSL  and  above  without 
having  to  obtain  permission  from 
Torrance  Airport  Traffic  Control  Tower. 
This  is  a  commonly  used  altitude  in  this 
area  for  aircraft  flying  off  shore  to  avoid 
the  Los  Angeles  Class  B  airspace.  Class 
D  airspace  areas  are  pubUshed  in 
Paragraph  5000  and  Class  E4  airspace 
areas  are  published  in  Paragraph  6004  of 
FAA  Order  7400.9F  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  would  be  subsequently 
removed  from  this  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  essentially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 


does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments, 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  washing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-AWP-34."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accqirdance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
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unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  ciirrent. 
Therefore,  this  regulation — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORTING  POINTS 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6004    Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
surface  area. 


AWP  CA  E4    Torrance,  CA  [Removed] 

***** 

Paragraph  5000    Class  D  airspace. 

***** 

AWP  CA  D    Torrance,  CA  [Revised] 

Torrance  Municipal  Airport,  CA 

(Lat.  33"'48'12"  N,  long.  118''20'22"  W) 
Los  Angeles  VORTAC 
(Lat.  33''55'59"N,  long.  118«25'55"  W) 
That  airspace  extending  upward  from  the 
surfece  to  and  including  2,400  feet  MSL 
within  a  2.6  mile  radius  of  the  Torrance 
Municipal  Airport  including  that  airspace 
within  2  miles  each  side  of  the  Los  Angeles 


VORTAC  149"  radial,  extending  from  the  2.6 
mile  radius  of  the  Torrance  Municipal 
Airport  to  4  miles  northwest  of  the  airport 
and  within  2  miles  of  each  side  of  the  304° 
bearing  from  the  airport,  extending  from  the 
2.6  mile  radius  of  the  airport  to  4  miles 
northwest  of  the  airport  and  within  1.8  miles 
each  side  of  the  Torrance  localizer  course 
extending  from  the  2.6  mile  radius  of  the 
airport  to  4.4  miles  southeast  of  the  airport. 
This  Class  D  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 

Issued  in  Los  Angeles,  California,  on 
January  4, 1999. 

John  Clancy, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region. 

[FR  Doc.  99-1355  Filed  1-20-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  9a-ASW-65] 

Revision  of  Class  E  Airspace;  Monroe, 
LA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  Class 
E  airspace  at  Monroe,  LA.  The 
development  of  very  high  frequency 
omnidirectional  range/distance 
measuring  equipment  (VOR/DME)  and 
nondirectional  radio  beacon  (NDB) 
standard  instrument  approach         ' 
procedures  (SlAP's)  to  Monroe  Regional 
Airport,  Monroe,  LA,  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  fi'om  700  feet  or  more 
above  the  surface  for  instrument  flight 
rules  (IFR)  operations  to  Moru-oe 
Regional  Airport,  Monroe,  LA. 
DATES:  Effective:  0901  UTC,  May  20, 
1999.  Comments  must  be  received  on  or 
before  March  8, 1999. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  98-ASW-55,  Fort 
Worth,  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Coimsel, 
Southwest  Region,  Federal  Aviatirn 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX, 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 


holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Monroe,  LA.  The 
development  of  VOR/DME  and  NDB 
SLAP'S  to  Momtje  Regional  Airport, 
Monroe,  LA,  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  for  instrument  flight 
rules  (IFR)  operations  to  Monroe 
Regional  Airport,  Monroe,  LA. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9F.  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  any  adverse 
or  negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment,  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
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comments  are  ihvited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  daita,  views,  or  arguments 
as  they  may  desire.  Conununications 
should  identify] the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  l^fore  the  closing  data 
for  comments  viill  be  considered,  and 
this  rule  may  b*  amended  or  withdrawal 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  idpas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  actijon  is  needed. 

Comments  arfe  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  ruleiAll  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Do(:ket  for  examination  by 
interested  persons.  A  report  that 
summarizes  eadh  FAA  public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  Wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  ref  ponse  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  majde:  "Gjmments  to 
Docket  No.  98-^SW-55."  The  postcard 
will  be  date  stafiped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  govemtnent  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govemtnent.  Therefore,  in 
accordance  witlk  Executive  Order  12612, 
it  is  determinecl  that  this  final  rule  does 
not  have  sufficifent  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Further,  the  RAA  has  determined  that 
this  regulation  k  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
estabUshed  bod^r  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regtilatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rulf"  under  DOT 
Regulatory  PoUjaes  and  Procedures  (44 
FR  11034:  Febriary  26, 1979);  and  (3)  if 
promulgate,  will  not  have  a  significant 


economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  FlexibiUty  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005:  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
almve  the  surface  of  the  earth. 


ASW  LA  E5    Monroe,  LA  IRevised] 

Monroe  Regional  Airport,  LA 

(Lat.  32»30'39"  N.,  long.  92'02'16"  W.) 
Monroe  VORTAC 

(Ut.  32°31'01"  N.,  long  92'02'10"  W.) 
Rayviile,  John  H.  Hooks  Jr.  Memorial  Airport, 
LA 
(LaL  32'29'11"  N.,  long.  91 '46'!  5"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  Monroe  Regional  Airport  and  within  2.7 
miles  north  and  4.3  miles  south  of  the  217* 
radial  of  the  Monroe  VORTAC  extending 
from  the  7-mile  radius  to  11.8  miles 
southwest  of  the  airport  and  within  3  miles 
north  and  2.5  miles  south  of  the  60°  radial 
of  the  Monroe  VORTAC  extending  from  the 
7-mile  radius  to  7.7  miles  northeast  of  the 
airport  and  within  a  6.4-mile  radius  of  John 
H.  Hooks  Jr.  Memorial  Airport  and  within  1.7 
miles  each  side  of  the  098°  radial  of  the 
Monroe  VORTAC  extending  from  the  6.4- 
mile  radius  to  12.7  miles  west  of  the  airport. 


Issued  in  Fort  Worth,  TX.  on  January  8, 
1999. 

Albert  L.  Viselii, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

(FR  Doc.  99-1357  Filed  1-20-99;  8:45  am] 
BiLUNQ  CODE  4910-1S-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  98-ASW-54] 

Revision  of  Class  E  Airspace;  San 
Antonio,  TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  Class 
E  airspace  at  San  Antonio,  TX.  The 
development  of  global  positioning 
system  (GPS)  standard  instrument 
approach  procedures  (SIAP's)  to 
runways  (RWY's)  31  and  35  and  a 
nondirectional  radio  beacon  (NDB)  SL\P 
to  New  Braunfels  Municipal  Airport,  TX 
has  made  this  rule  necessary.  This 
action  is  intended  to  provide  adequate 
controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
for  instrument  flight  rules  (IFR) 
operations  to  New  Braunfels  Municipal 
Airport,  TX. 

DATES:  Effective:  0901  UTC,  May  20, 
1999.  Comments  must  be  received  on  or 
before  March  8, 1999. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  98-ASW-54,  Fort 
Worth,  TX  76193-0520.  The  official 
docket  may  be  examined  in  the  Office 
of  the  Regional  Counsel,  Southwest 
Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX, 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
hohdays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 
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SUPPLEMENTARY  INFORMATION:  . 

This  amendment  to  14  CFR  part  71 
revises  the  Class  E  airspace  at  San 
Antonio,  TX.  The  development  of  GPS 
SIAP's  to  RWY's  31  and  35  and  a  NDB 
SIAP  at  New  Braunfels  Municipal 
Airport,  TX  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  siirface  for  instrument  flight 
rules  (IFR)  operations  to  New  Braunfels 
Municipal  Airport,  TX. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9F.  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  pubUshed  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  any  adverse 
or  negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  neghgible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment,  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register  and  a 
notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  commiuiications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 


Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  data  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA  public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ASW-54."  The  postcard 
will  be  date  stamped  and  retiuned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
estabhshed  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g].  40103,  40113, 
40120;  E.O.  10854;  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
at>ove  the  surface  of  the  earth. 

***** 

ASW  TX  ES    Sad  Antonio,  TX  (Revised] 

San  Antonio  International  Airport,  TX 

(Lat.  29''32'01"N..  long.  98''28'11"  W.) 
New  Braunfels  Municiptal  Auport,  TX 

(Lat.  29''42'16"N.,  long.  98'02'32"  W.) 
San  Antonio  VORTAC 

(Ut.  29»38'39"  N.,  long.  98''27'41"  W.) 
Randolph  VOR 

(Ut.  29''31'09"N..  long.  98*17'06"W.) 
Stinson  VOR 

(Ut.  29''15'30"  N.,  long.  98»26'37  "  W.) 
Castroville  Municipal  Airport,  TX 

(Ut.  29''20'33"  N..  long.  98'"51'04"W.) 
Castroville  NDB 

(Ut.  29''20'46"N.,  long.  98'50'57"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  20-mile  radius 
of  San  Antonio  International  Airport  and 
within  6.9-mile  radius  of  New  Braunfiels 
Municipal  Airport  and  within  4  miles  each 
side  of  the  080°  radial  of  the  San  Antonio 
VORTAC  extending  from  the  6.9-niile  radius 
to  11.2  miles  east  of  the  airport  and  within 
4  miles  north  and  6.5  miles  south  of  the  331* 
bearing  from  New  Braunfels  Municipal 
Airport  extending  from  the  6.9-mile  radius  to 
9.7  miles  northwest  of  the  airport  and  within 
2  miles  each  side  of  the  181°  bearing  from  the 
New  Braunfels  Municipal  Airport  extending 
frtjm  the  6.9-mile  radius  to  9  miles  south  of 
the  airport  and  within  2  miles  each  side  of 
the  136°  bearing  from  the  New  Braunfels 
Municipal  Airport  extending  from  the  6.9- 
mile  radius  to  7.6  miles  southeast  of  the 
airport  and  within  8  miles  east  and  4  miles 
west  of  the  144°  radial  of  the  Randolph  VOR 
extending  fixim  the  20-mile  radius  to  20.6 
miles  southeast  of  the  VOR  and  within  8 
miles  east  and  4  miles  west  of  the  152°  radial 
of  the  Stinson  VOR  extending  from  the  20- 
mile  radius  to  16  miles  southeast  of  the  VOR 
and  within  a  6.5-mile  radius  of  Castroville 
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Municipal  Airport  and  within  8  miles  west 
and  4  miles  east  of  the  170°  bearing  from  the 
Castroville  NDH  extending  from  the  NDB  to 
16  miles  south  (  f  the  NDB. 

•  •  *    !^  *  • 

Issued  in  Fort  Worth,  TX,  on  January  8, 
1999. 

Albert  L.  Viaellj , 

Acting  Manage^L^r  Traffic  Division, 
Southwest  Regim% 

[FR  E)oc.  99-1336  Filed  1-20-99;  8:45  am] 

BILLING  CODE  491(^13-M 


^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docl(0t  No.  98-nASW-30] 

Realignment  of  Federal  Airways  and 
Jet  Routes;  TX 

AGENCY:  Fedeitl  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  Aile. 


SUMMARY:  This  action  realigns  six  jet 
routes  and'eiglit  Federal  airways  in  the 
Amarillo,  TX,  $rea  due  to  the 
decommissioning  of  the  Amarillo,  TX, 
Very  High  Freduency  Omnidirectional 
Range/TacticafiAir  Navigation 
(VORTAC)  and  the  commissioning  of 
the  Panhandle,  TX,  VORTAC  which  is 
located  approx^ately  4.3  nautical 
miles  (NM)  soiithwest  of  the  former 
location  of  the  (Amarillo  VORTAC. 
Specifically,  thtis  rule  realigns  the 
affected  jet  routes  and  Federal  airways 
from  the  Amarillo  VORTAC  to  the 
Panhandle  VORTAC.  The  FAA  is  taking 
this  action  to  more  effectively  manage 
air  traffic  in  th«i  Amarillo,  TX,  area. 
EFFECTIVE  DATE :  0901  UTC,  March  25, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sheri  Edgett  Balron,  Airspace  and  Rules 
Division,  ATa4400.  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administrationi,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  1^,  1998,  the  FAA 
proposed  to  amjend  14  CFR  part  71  to 
realign  six  jet  routes  and  eight  Federal 
airways  located  in  the  Amarillo,  TX, 
area  (63  FR  444(13).  The  FAA  proposed 
this  action  as  a  Result  of  an  FAA 
Airspace  Study]  to  enhance  the  flow  of 
air  traffic  in  thei  Amarillo,  TX,  area. 
Interested  parties  were  invited  to 
participate  in  tlis  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 


No  comments  were  received.  Except  for 
editorial  changes,  and  the  correction  to 
the  "Panhandle.  TX,  250°"  radial  to  the 
"Panhandle,  TX,  255°  radial"  in  the 
description  for  V-402,  this  amendment 
is  the  same  as  that  proposed  in  the 
notice. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  realigns  six  jet  routes  and  eight 
Federal  airways.  This  realignment  is 
due  to  the  decommissioning  of  the 
Amarillo  VORTAC.  and  the 
commissioning  of  the  Panhandle 
VORTAC.  The  Panhandle  VORTAC  is 
located  approximately  4.3  NM 
southwest  of  the  former  location  of  the 
Amarillo  VORTAC.  Specifically,  J-6.  J- 
14,  J-17,  J-26.  J-58,  J-78.  V-12.  V-81, 
V-114.  V-140.  V-280.  V-304.  V-402. 
and  V— 440  have  been  realigned  from  the 
Amarillo  VORTAC  to  the  Panhandle 
VORTAC. 

Jet  routes  and  VOR  Federal  airways 
are  published  in  Sections  2004  and 
6010(a).  respectively,  of  FAA  Order 
7400.9F  dated  September  10. 1998,  and 
effective  September  16,  1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  jet  routes  and  Federal  airways 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
Sequent  and  routine  amendments  eue 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  Department  of 
Transportation  (DOT)  Regulatory 
Pohcies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  does  not 
warrant  preparation  of  a  Regulatory 
Evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine 
matter  that  wall  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (eur). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E,  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9F.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph    2004— Jet  Routes 

***** 

)-6    [Revised] 

From  Salinas,  CA.  via  INT  Salinas  145"  and 
Avenal,  CA,  292°  radials;  Avenal;  INT  Avenal 
119°  and  Falmdale,  CA,  310°  radials; 
Pahndale;  Hector,  CA;  Needles,  CA;  Drake, 
AZ;  Zuni,  AZ;  Albuquerque,  NM;  Tucimicari, 
NM;  Panhandle,  TX;  Will  Rogers,  OK;  Little 
Rock,  AR;  Bowling  Green,  KY;  Charleston, 
WV;  INT  Charleston  076°  and  Martinsburg, 
WV,  243°  radials;  Martinsburg;  Lancaster, 
PA;  Broadway,  NJ;  Sparta,  NJ;  Albany,  NY;  to 
Plattsburg,  NY. 


J-14    [Revised] 

From  Panhandle,  TX;  via  Will  Rogers,  OK; 
Little  Rock,  AR;  Vulcan,  AL;  to  Atlanta,  GA; 
INT  Atlanta  087°  and  Spartanburg,  SC,  234° 
radials;  Spartanburg;  Greensboro,  NC; 
Richmond,  VA;  INT  Richmond  039°  and 
Patuxent,  MD,  228°  radials;  to  Patuxent. 
***** 

J-17    [Revised] 

From  San  Antonio,  TX;  via  Abilene,  TX; 
Panhandle,  TX;  Tobe,  CO;  Pueblo,  CO; 
Falcon,  CO;  Cheyenne,  WY;  to  Rapid  City, 
SD. 


J-26    (Revised] 

From  Ciudad  Juarez,  Mexico,  via  El  Paso, 
TX;  INT  of  El  Paso  070"  and  ChisUm,  NM, 
215°  radials;  Chisum;  Panhandle,  TX;  Gage, 
OK;  Wichita,  KS;  Kansas  City,  MO; 
Kirksville,  MO;  Bradford,  IL;  to  Joliet,  IL.  The 
airspace  within  Mexico  is  excluded. 
***** 

J-58    (Revised] 

From  Oakland,  CA.  via  Manteca,  CA; 
Coaldale,  NV;  Wilson  Creek,  NV;  Milford, 
UT;  Farmington,  NM;  Las  Vegas,  NM; 
Panhandle,  TX;  Wichita  Falls,  TX;  Ranger, 
TX;  Alexandria,  LA;  Harvey,  LA;  INT  of 
Grand  Isle,  LA,  105°  and  Crestview,  FL,  201° 
radials;  INT  of  Grand  Isle  105°  and  Sarasota, 
FL,  286°  radials;  Sarasota;  Lee  County,  FL;  to 
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the  INT  Lee  County  120°  and  Dolphin,  FL, 
293°  radials;  Dolphin. 


J-78    [Revised] 

From  Los  Angeles,  CA,  via  Seal  Beach,  CA; 
Thermal,  CA;  Parker,  CA;  Drake,  AZ;  Zuni, 
AZ;  Albuquerque,  NM;  Tucumcari,  NM; 
Panhandle,  TX;  Will  Rogers,  OK;  Tulsa,  OK; 
Farmington,  MO;  Louisville,  KY;  Charleston. 
WV;  Philipsburg,  PA;  to  Milton,  PA. 


Pamgmph  6010— VOR  Federal  Airways 


V-12    (Revised] 

From  Gaviota,  CA,  via  San  Marcus,  CA; 
Palmdale,  CA;  38  miles,  6  miles  wide. 
Hector,  CA;  12  miles,  38  miles,  85  MSL,  14 
miles.  75  MSL,  Needles,  CA;  45  miles,  34 
miles,  95  MSL,  Drake,  AZ;  Winslow,  AZ;  30 
miles  85  MSL,  Zuni,  NM;  Albuquerque,  NM; 
Otto,  NM;  Anton  Chico,  NM;  Tucumcari, 
NM;  Panhandle,  TX;  Gage,  OK;  Anthony,  KS; 
Wichita,  KS;  Emporia,  KS;  Napoleon,  MO; 
INT  Napoleon  095°  and  Columbia,  MO,  292° 
radials;  Columbia;  Foristell,  MO:  Troy,  IL; 
Bible  Grove,  IL;  Shelbyville,  IN;  Richmond, 
IN;  Dayton,  OH;  Appleton,  OH, 
Newcomerstowrn,  OH;  Allegheny,  PA; 
Johnstowrn,  PA;  Harrisburg,  PA;  INT 
Harrisburg  092°  and  Pottstowm,  PA,  278° 
radials;  to  Pottstown. 


V-81    (Revised] 

From  Chihuahua,  Mexico,  via  Marfa,  TX; 
Fort  Stockton,  TX;  Midland,  TX;  Lubbock, 
TX;  Plainvievtr,  TX;  Panhandle,  TX;  Dalhart, 
TX;  Tobe,  CO;  Pueblo,  CO;  Black  Forest,  CO; 
Jeffco,  CO;  Cheyenne,  WY;  Scottsbluff,  NE;  to 
Chadron,  NE.  The  airspace  outside  the 
United  States  is  excluded. 


V-114    (Revised] 

From  Panhandle,  TX,  via  Childress,  TX; 
Wichita  Falls,  TX;  INT  Wichita  Falls  117° 
and  Blue  Ridge,  TX,  285°  radials;  Blue  Ridge; 
Quitman,  TX;  Gregg  County,  TX;  Alexandria, 
LA;  INT  Baton  Rouge,  LA,  307°  and 
Lafayette,  LA,  042°  radials;  7  miles  wide  (3 
miles  north  and  4  miles  south  of  centerline); 
Baton  Rouge;  INT  Baton  Rouge  112°  and 
Reserve,  LA,  323°  radials;  Reserve;  INT 
Reserve  084°  and  Gulfport,  MS,  247°  radials; 
Gulfport;  INT  Gulfport  344°  and  Eaton,  MS, 
171°  radials;  to  Eaton,  excluding  the  portion 
within  R-3801B  and  R-3801C. 


V-140    (Revised] 

From  Panhandle,  TX,  via  Sayre,  OK; 
Kingfisher,  OK;  INT  Kingfisher  072°  and 
Tulsa,  OK,  261°  radials;  Tulsa;  Razorback, 
AR;  Harrison,  AR,  Walnut  Ridge,  AR; 
Dyersburg,  TN;  Nashville,  TN;  to  Livingston, 
TN;  London.  KY;  Hazard,  KY;  Bluefield,  WV; 
INT  of  Bluefield  071°  and  Montebello,  VA, 
250°  radials;  Montebello;  to  Casanova,  VA. 


V-280    [Revised] 

From  Ciudad  Juarez,  Mexico,  via  El  Paso, 
TX;  INT  El  Paso  070°  and  Pinon,  NM,  219° 


radials;  Pinon;  Chisum,  NM;  INT  Chisum 
063°  and  Texico,  NM,  218°  radials;  Texico; 
Panhandle,  TX;  Gage,  OK;  INT  Gage  025°  and 
Hutchinson,  KS,  234°  radials;  Hutchinson; 
INT  Hutchinson  061°  and  Topeka,  KS,  236° 
radials;  to  Topeka.  The  airspace  within 
Mexico  is  excluded. 


V-304    [Revised] 

From  Panhandle,  TX,  via  Borger,  TX; 
Liberal,  KS;  15  miles,  79  miles  55  MSL, 
Lamar,  CO. 


V-402    (Revised] 

From  Tucumcari,  NM,  via  INT  Tucumcari 
101°  and  Panhandle,  TX  255°  radials; 
Panhandle;  INT  Panhandle  070°  and  Gage, 
OK,  215°  radials;  to  Gage. 


V-440    [Revised] 

From  Panhandle,  TX,  via  INT  Panhandle 
070°  and  Sayre,  OK,  288°  radials;  Sayre;  INT 
Sayre  104°  and  Will  Rogers,  OK,  248°  radials; 
to  Will  Rogers. 

***** 

Issued  in  Washington,  EXZ,  on  January  14, 
1999. 

Reginald  C.  Matthews, 
Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 
[FR  Doc.  99-1353  Filed  1-20-99;  8:45  am) 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

14  CFR  Part  201 

Filing  of  Commuter  Air  Carrier  Fitness 
Applications 

agency:  Office  of  the  Secretary. 
Department  of  Transportation. 
action:  Final  rule. 

SUMMARY:  The  E>epartment  is  revising  14 
CFR  Part  201  by  changing  the  location 
within  the  Department  for  the  filing  of 
commuter  air  carrier  fitness 
applications.  These  applications  will 
now  be  filed  with  Department  of 
Transportation  Dockets,  400  7th  Street, 
SW.,  Washington,  DC  20590-0002, 
instead  of  with  the  Air  Carrier  Fitness 
Division  of  the  Office  of  Aviation 
Analysis. 

DATES:  This  regulation  is  effective  on 
February  22. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  L.  Thomas,  Chief,  Air  Carrier 
Fitness  Division,  Department  of 
Transportation,  400  7th  Street,  SW., 
Washington.  DC  20590.  Telephone: 
(202)  366-9721. 

SUPPLEMENTARY  INFORMATION:  The 
Department's  regulations  require  that 


commuter  air  carriers  must  file 
applications  for  a  determination  of 
initial  fitness  before  receiving  authority 
to  operate.  These  applications  are  now 
filed  with  the  Air  Carrier  Fitness 
Division  in  the  Office  of  the  Secretary. 
This  office  now  maintains  its  own 
"docket"  for  these  applications,  which 
is  available  to  the  public. 

When  the  decision  about  the  filing 
location  for  commuter  applications  was 
initially  adopted,  processing  of  such 
applications,  including  maintaining  a 
"docket"  for  such  filings,  was  done  by 
the  analysts  handling  each  application. 
However,  over  time,  the  workload  of  ' 
rnaintaining  the  public  record  of  such 
cases  has  become  more  burdensome  to 
the  staff  and  less  convenient  to  the 
public.  Recently,  the  Department  has 
consolidated  all  of  the  docket  offices  for 
all  of  its  modes  into  one  central  location 
and  has  automated  the  process 'of 
maintaining  the  public  dockets.  Filings 
in  DOT  Dockets  are  now  easily  available 
to  the  public  and  staff  on  the  Internet 
and  are  saved  in  unalterable  form 
electronically,  whereas  public  access  to 
commuter  filings  in  the  Air  Carrier 
Fitness  Division  is  more  difficult 
because  of  the  physical  location  of  that 
office  within  the  Department's  building 
and  because  such  filings  are  only 
available  in  hard  copy  form.  Thus,  we 
believe  that  the  public  interest  would  be 
better  served  if  commuter  applications 
were  filed  with  DOT  Dockets  and  made 
part  of  a  public  docket.  Applicants  for 
commuter  authority  will  continue  to  file 
an  original  and  two  copies  of  their 
applications  and  supporting 
information.  As  is  the  case  now, 
commuter  registration  forms  and 
amendments  (OST  Form  4507)  and 
evidence  of  insiu-ance  coverage  (OST 
Form  6410)  will  be  filed  directly  with 
the  Air  Carrier  Fitness  Division. 
Commuter  applicants  seeking 
confidential  treatment  of  specific 
documents  submitted  as  part  of  their 
applications  should  follow  the 
procedures  in  14  CFR  302.39. 
Information  granted  confidential 
treatment  by  the  Department  is  not 
scanned  into  the  automated  system  and 
is  not  available  to  the  public,  except  as 
may  be  determined  by  the  Department 
under  the  procedures  in  Rule  39. 

Analysis  of  Regulatory  Impacts 

This  rule  is  not  a  "significant 
regulatory  action"  within  the  meaning 
of  Executive  Order  12866.  It  is  also  not 
significant  within  the  definition  in 
DOT'S  Regulatory  Policies  and 
Procedures.  49  FR  11034  (1979),  in  part 
because  it  does  not  involve  any  change 
in  important  Departmental  policies. 
Because  the  economic  impact  should  be 
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minimal,  furthfer  regulatory  evaluation 
is  not  necessary. 

Moreover,  I  Certify  that  this  rule  will 
not  have  a  signpficant  economic  impact 
on  a  subst£mtiail  number  of  smeill 
entities,  since  Ihe  rule  only  changes  the 
filing  location.  Because  of  the  very 
limited  procedural  effect  of  this  rule, 
notice  and  con  ment  on  this  rulemaking 
is  unnecessary 

This  rule  do<  s  not  significantly  affect 
the  environment,  and  therefore  an 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  Policy  Act  of  1969.  It  has 
also  been  revieved  umler  Executive 
Order  12612,  Federalism,  and  it  has 
been  determine  d  that  it  does  not  have 
sufficient  implications  for  federalism  to 
warrant  preparftion  of  a  Federalism 
Assessment.  This  rule  does  not  impose 
any  unfunded  ipandates  as  defined  by 
the  Unfunded  Iflandates  Reform  Act  of 
1995.  Finally,  t^iis  rule  does  not  impose 
any  collection  (jf  information 

quiring  review  under  the 
action  Act  of  1995. 

3t  subject  to 
Bview  provisions  of  5 
I  because  it  is  limited  to 
a  change  in  ageiicy  procedure  and 
practice  and  dojs  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties.  This  rule  only  addresses 
the  location  for  filing  commuter  air 
carrier  fitness  aj)plications. 


requirements  i 
Paperwork  Redi 

This  rule  is  nk 
Congressional : 
U.S.C.  801(a)(ll 


List  of  Subjects  In  14  CFR  Part  201 


Air  carriers, 
recordkeeping 


I  eporting  and 
r  jquirements. 


Accordingly ,Jor  the  reasons  set  forth 
above,  14  CFR  Fart  201  is  amended  as 
follows: 

PART  201— AW  CARRIER  AUTHORITY 
UNDER  SUBTITLE  VII  OF  TITLE  49  OF 
THE  UNITED  StATES 


1.  The  authority 
continues  to  rea  1 


Authority:  5  U.i 
aiapters401,411 

2.  Paragraph 
amended  by 
read  as  follows 


()) 


citation  for  part  201 
as  follows: 


:.C.  1008;  49  U.S.C. 
413.415,417. 

of  section  201.1  is 
the  last  sentence  to 


rev  smg 


§201.1.    Formal  ^uirements. 

•        *        * 

(b)  *  *  *  An  ( ixecuted  original  plus 
two  (2)  true  copi  es  of  the  fitness  data 
shall  be  filed  wiih  DOT  Dockets.  PL- 
401,  400  7th  Stroet,  SVV.,  Washington, 
DC  20590-0002.  Requests  for 
confidendal  treatment  of  documents 
should  be  filed  ih  accordance  with  the 
F  jart  302  of  this  chapter. 


requirements  of 


Issued  in  Washington,  DC  on  January  12, 
1999. 

Charles  A.  Hunnicutt, 

Assistant  Secretary  for  Aviation  and 
International  Affairs. 

[PR  Doc.  99-1275  Filed  1-20-99;  8:45  am} 

BILUNG  CX>OE  4910-S2-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

14  CFR  Part  212 

Filing  of  Airline  Codesharing 
Agreements  and  Statements  of 
Authorization  for  Codesharing 

agency:  Office  of  the  Secretary, 
Department  of  Transportation. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  is  changing 
the  location  specified  in  14  CFR  Part 
212  for  the  filing  of  applications  for 
statements  of  authorization  to  operate 
codeshare  services  between  U.S.  and 
foreign  air  carriers,  and  between  foreign 
air  carriers,  including  the  accompanying 
codeshare  agreements  between  U.S.  and 
foreign  air  carriers.  These  applications 
will  now  be  filed  with  DOT  Dockets. 
400  7th  Street,  SW.,  Washington,  DC 
20590-0002,  instead  of  with  the  Office 
of  International  Aviation. 
DATES:  This  regulation  is  effective  on 
February  22.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terri  Bingham  or  George  Wellington, 
Office  of  the  Secretary,  Office  of 
International  Aviation,  X-40,     , 
Department  of  Transportation,  400  7th 
Street,  SW.,  Washington,  DC  20590. 
Telephone:  (202)  366-2390  or  366- 
2391. 

SUPPLEMENTARY  INFORMATION:  The 
Department's  regulations  require  that 
airlines  file  applications  for  statements 
of  authorization  to  engage  in  defined 
"long-term"  wet  leases  between  U.S. 
and  foreign  air  carriers,  and  between 
foreign  air  carriers.  The  rules  (14  CFR 
212.10)  estabhsh  the  detailed  filing 
requirements  for  these  applications.  The 
Department  has  previously  determined 
that  codeshare  services  constitute  a  form 
of  "wet  lease"  applications,  and  that, 
therefore,  codeshare  applications  should 
be  considered  under  the  same 
procedural  and  decisional  rules 
applicable  to  wet-lease  operations.  The 
Etepartment  also  requires  that 
underlying  codeshare  agreements  and 
other  agreements,  if  any,  accompany  the 
application.  These  applications  are  now 
filed  with  the  Director,  Office  of 
International  Aviation.  This  office 
maintains  its  ovm  "docket"  for  these 


applications,  which  is  available  to  the 
public  for  review  in  that  Office. 
In  his  Regulatory  Reinvention 
Initiative  Memorandum  of  March  4, 
1995.  President  Clinton  directed  Federal 
agencies  to  conduct  a  page-by-page 
review  of  all  of  their  regulations  and  to 
"eliminate  or  revise  those  that  are 
outdated  or  otherwise  in  need  of 
reform."  In  response  to  that  directive, 
the  Department  has  undertaken  a  review 
of  its  aviation  economic  regulations 
contained  in  14  CFR  Chapter  II  to 
determine  whether  changes  should  be 
made  to  promote  economic  growth, 
create  jobs,  or  eliminate  unnecessary 
costs  or  other  burdens  on  the  economy. 
Among  the  regulations  reviewed  are 
those  governing  the  filing  of  these 
applications. 

When  the  rule  about  the  filing 
location  for  wet  leases  was  initially 
adopted,  few  codeshare  applications 
were  filed  with  the  Department,  and 
those  that  were  filed  resulted  in 
generally  limited  public  comments  and  ■ 
few  significant  public  interest  issues. 
With  the  growing  popularity  of 
codeshare  operations,  the  volume  of 
applications  has  markedly  increased,  as 
has  the  number  of  comments  received 
and  the  scope  of  the  public  interest 
issues  presented.  Indeed,  with  many  of 
these  applications,  significant  public 
interest  issues  are  now  likely  to  be  faced 
by  the  Department,  such  as  those 
relating  to  exclusivity  arrangements 
between  the  applicant  codeshare 
partners.  These  issues  in  turn  have 
lengthened  the  review  process  involved, 
and  resulted  in  more  extensive  public 
comment  and  interest.  This  change 
thereby  has  heightened  the  need  for 
filing  procedures  that  maximize 

'  transparency  and  public  awareness. 
Public  access  to  these  codeshare  filings 
in  the  Office  of  International  Aviation  is 
more  difficult  than  if  the  filings  had 
been  made  part  of  a  public  docket  in 
DOT  Dockets.  Filings  in  DOT  Dockets 
are  also  now  easily  available  to  public 
and  staff  on  the  internet  and  are  saved 
in  unalterable  form  electronically.  We 
believe  that  the  public  interest  would 
thus  be  better  served  if  these  filings 
were  made  to  DOT  Dockets  and  made 
part  of  a  public  docket.  No  other 
changes  to  the  requirements  for  these 
filings  are  being  made.  Since  this  rule 
only  involves  a  change  of  filing  location, 
public  comment  on  this  rule  would  be 
impracticable,  unnecessary,  and 

contrary  to  the  public  interest. 


Analysis  of  Regulatory  Impacts 

This  rule  is  not  a  "significant 
regulatory  action"  within  the  meaning 
of  Executive  Order  12866.  It  is  also  not 
significant  within  the  definition  in 
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DOT'S  Regulatory  Policies  and 
Procedures,  49  FR  11034  (1979), 
because  it  does  not  involve  any  change 
in  important  Departmental  policies. 
Because  the  economic  impact  should  be 
minimal,  further  regulatory  evaluation 
is  not  necessary. 

Moreover,  I  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  since  it  only  changes  the  filing 
location. 

This  rule  does  not  significantly  affect 
the  environment,  and  therefore  an 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  PoUcy  Act  of  1969.  It  has 
also  been  reviewed  imder  Executive 
Oder  12612,  Federalism,  and  it  has 
been  determined  that  it  does  not  have 
sufficient  implications  for  federalism  to 
warrant  preparation  of  a  Federalism 
Assessment.  This  rule  does  not  impose 
any  imfunded  mandates  as  defined  by 
the  Unfunded  Mandates  Reform  Act  of 
1995.  Finally,  this  rule  does  not  contain 
any  collection  of  information 
requirements  requiring  review  imder  the 
Paperwork  Reduction  Act  of  1995. 

This  rule  is  not  subject  to 
congressional  review  provisions  of  5 
U.S.C.  801(a)(1)  because  it  is  limited  to 
a  change  in  agency  procedure  and 
practice  and  does  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties.  This  rule  only  addresses 
the  location  for  filing  appUcations  for 
statements  of  authorization  to  operate 
codeshare  services. 

List  of  Subjects  for  14  CFR  Part  212 

Air  Carriers,  Charter  flights.  Reporting 
and  recordkeeping  requirements.  Surety 
bonds. 

Accordingly,  for  the  reasons  set  forth 
above,  14  CFR  Part  212  is  amended  as 
follows: 

PART  212— CHARTER  RULES  FOR 
U.S.  AND  FOREIGN  DIRECT  AIR 
CARRIERS 

1.  The  authority  citation  for  part  212 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  40101,  40102,  40109, 
40113,  41101,  41103,  41504,  41702,  41708, 
41712,46101. 

2.  Paragraph  (a)  of  section  212.10  is 
amended  by  revising  the  third  sentence, 
and  paragraph  (f)(1)  of  section  212.10  is 
amended  by  adding  a  new  sentence  after 
the  first  sentence  to  read  as  follows: 

S  212.10    Application  for  statement  of 
auttiorization. 

(a)  *   *   *  Except  for  an  application  for 
a  long-term  wet  lease  involving  a 
codeshare  agreement,  an  original  and 
two  copies  of  an  application  shall  be 


submitted  to  the  Department  of 
Transportation,  Office  of  International 
Aviation,  U.S.  Air  Carrier  Licensing 
Division,  X-44  (for  an  application  by  a 
certificated  air  carrier),  or  Foreign  Air 
Carrier  Licensing  Division,  X— 45  (for  an 
application  by  a  foreign  air  carrier),  400 
7th  Street,  SW.,  Washington,  DC  20590; 
an  original  and  two  copies  of  an 
application  for  a  long-term  wet  lease 
involving  a  codeshare  agreement  shall 
be  submitted  to  DOT  Dockets,  PL-401, 
400  7th  Street.  SW.,  Washington,  DC 
20590,  or  by  electronic  submission  to 
DOT  Dockets  according  to  procedures  at 
the  DOT  Dockets  website.  •  *  • 
***** 

(f)(1)  *  *  *  Such  information  with 
respect  to  codeshare  applications  and 
responsive  pleadings  will  be  available 
for  public  inspection  at  DOT  Dockets  or 
at  the  DOT  Dockets  website.  *  •  • 
***** 

Issued  in  Washington,  D.Q  on  January  12, 
1999. 

Charles  A.  Hunnicutt, 

Assistant  Secretary  for  Aviation  and 
International  Affairs. 

[FR  Doc.  99-1276  Filed  1-20-99;  8:45  am) 
BiLUNG  CODE  4«10-13-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  742  and  743 
[Docket  No.  98091 1233-9007-03] 
RIN  0694-AB80 

Correction  to  Encryption  Items 

agency:  Bureau  of  Export 
Administration,  Commerce.  ^ 

ACTION:  Interim  rule. 

summary:  On  December  31, 1998  (63  FR 
72156),  the  Bureau  of  Export 
Administration  published  an  interim 
rule  revising  the  Export  Administration 
Regulations  (EAR)  to  streamline  U.S. 
controls  for  exports  and  reexports  of 
encryption  commodities  and  software. 
This  revision  implemented  the 
Administration's  September  1998  policy 
initiative  for  exports  and  reexports  of 
encryption  commodities  and  software  to 
U.S.  subsidiaries,  insurance  companies, 
health  and  medical  end-users,  on-line 
merchants  and  foreign  commercial 
firms. 

This  regulation  amends  the  EAR  by 
correcting  three  inadvertent  typographic 
errors  in  the  Encryption  Items 
regulation  which  appeared  in  the 
Federal  Register  on  December  31,  1998. 
EFFECTIVE  DATE:  This  rule  is  effective 
January  21,  1999. 


FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Ruggiero,  Regulatory  Policy 

Division,  Bureau  of  Export 

Administration,  Telephone:  (202)  482- 

2440. 

SUPPLEMENTARY  INFORMATION: 

On  December  31, 1998,  the  Bureau  of 
Export  Administration  published  a 
regulation  updating  its  encryption 
policy.  This  regulation  corrects  three 
typographical  errors  in  that  notice. 

Although  the  Export  Administration 
Act  (EAA)  expired  on  August  20, 1994, 
the  President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect  the  EAR  and,  to  the 
extent  permitted  by  law,  the  provisions 
of  the  EAA  in  Executive  Order  12924  of 
August  19,  1994,  as  extended  by  the 
President's  notices  of  August  15, 1995 
(60  FR  42767),  August  14,  1996  (61  FR 
42527),  August  13,  1997  (62  FR  43629) 
and  August  13.  1998  (63  FR  44121). 

Rulemaking  Requirements 

1 .  This  interim  rule  has  been 
determined  to  not  be  significant  for 
purposes  of  E.O.  12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information,  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 
information  displays  a  currently  valid 
Office  of  Management  and  Budget 
Control  Number.  This  rule  contains 
collections  of  information  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  These  collections 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
numbers  0694-0088,  'Multi-Purpose 
Application,"  which  carries  a  burden 
hour  estimate  of  52.5  minutes  per 
submission;  and  0694-0104, 
"Commercial  Encryption  Items 
Transferred  from  the  Department  of 
State  to  the  Department  of  Commerce." 
The  Department  has  submitted  to  OMB 
an  emergency  request  for  approval  of 
the  changes  to  the  collection  of 
information  under  OMB  control  number 
0694-0104.  Comments  on  collection 
0694-0104  will  be  accepted  until  March 
1, 1999. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  E.O.  12612. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 


3214 


iFederal  Register/ Vol.  64,  No.  13 /Thursday,  January  21,  1999 /Rules  and  Regulations 


States  (Sec.  5  LI.S.C.  553(a)(1)).  Further, 
no  other  law  i  equires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  nterim  final  rule.  Because 
a  notice  of  pre  posed  rulemaking  and  an 
opportunity  f(ir  public  comment  are  not 
required  to  be  given  for  this  rule  under 
5  U.S.C.  or  by  any  other  law,  the 
requirements  jf  the  Regulatory 
Flexibility  Ac ;  (5  U.S.C.  601  et  seq. )  are 
not  applicable . 

List  of  Subjects 

15  CFR  Part  7k2 

Exports,  Foieign  trade.  Terrorism. 
15  CFR  Part  7 13 


Administrative  practice  and 

Exports,  Foreign  trade, 
recordkeeping 


procedure. 
Reporting  and 
requirements 

Accordingl) 
Export  Admin  istrat 
CFR  parts  730J-799) 
follows: 

1 .  The  authbrity 
part  742  continues 


Authority:  50 

U.S.C.  1701  et 
22  U.S.C.  3201 
12058.  43  PR 
179;  E.O.  12851 
E.O.  12924,  59 
p.  917;  E.O.  129$8 
950;  E.O.  13020 
E.O.  13026,  3 
Notice  of  Augus 
Comp.,  p.  306; 
PR  44121,  Augukt 

2.  The  authority 
part  743  continues 


It 

20  M 


FR' 


ICIR 


Authority:  50 

U.S.C.  1701  et 
3  CFR. 1994 
17,  1998  (63  PR 


stq 
Conip 


parts  742  and  743  of  the 
ion  Regulations  (15 
are  amended  as 


citation  for  15  CFR 
to  read  as  follows: 


U.S.C.  app.  2401  et  seq.;  50 
18  U.S.C.  2510  ef  seq.; 
seq.;  42  U.S.C.  2139a;  E.O. 
7.  3  CFR,  1978  Comp.,  p. 
3  CFR,  1993  Comp.,  p.  608; 
43437.  3  CFR.  1994  Comp.. 
3  CFR.  1994  Comp..  p. 
3  CFR.  1996  Comp.  p.  219; 

1996  Comp..  p.  228; 
13.  1997. 3  CFR, 1997 
I^otice  of  August  13, 1998  (63 
17.  1998). 


citation  for  15  CFR 
to  read  as  follows: 


U.S.C.  app.  2401  etseq.:  50 
E.O.  12924,  59  PR  43437, 
.  p.  917;  Notice  of  August 

)5121.  August  17,  1998). 


PART  742— [CJORRECTED] 

§742.15    [Corr4«ted] 

3.  Section  7i  2.15  is  amended  by 
revising  the  s&:ond  "v"  paragraph 
designation  in  paragraph  (b)(6)  to  read 
"vi". 

4.  Supplement  No.  4  to  Part  742  is 
amended  by  revising  the  title  of  the 
supplement  to  read  "Key  Escrow  or  Key 
Recovery  Prod  jcts  Criteria". 

PART  743— [CORRECTED] 


§743.1    [Corre4ted] 

5.  Section  7^  3 
revising  the  ph  n 
sentence  of  pai  agraph 
GOV". 

Eileen  M.  Alban^e 
Director,  Office 
[PR  Doc.  99-13411 

ULUNQ  CODE  3610  .33-P 


.1  is  amended  by 
ase  "ENC"  in  the  first 
(b)  to  read  "and 


f  Exporter  Services. 
Piled  1-20-99;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  211-01173  FRL-6213-5] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision, 
Antelope  Valley  Air  Pollution  Control 
District 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan.  The 
revisions  concern  the  recission  of  rules 
for  a  market  incentive  program  for  the 
Antelope  Valley  Air  Pollution  Control 
District  (AVAPCD).  The  intended  effect 
of  this  action  is  to  bring  the  AVAPCD 
SIP  up  to  date  in  accordance  with  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act).  EPA 
is  finalizing  the  approval  of  these 
recissions  from  the  California  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  This  rule  is  effective  on  March 
22,  1999  without  further  notice,  unless 
EPA  receives  adverse  comments  by 
February  22,  1999.  If  EPA  receives  such 
comment,  it  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  rule  v«ll 
not  take  effect. 

ADDRESSES:  Written  comments  must  be 
submitted  to  Andrew  Steckel,  Chief, 
Rulemaking  Office,  AIR-4,  at  the  Region 
IX  office  listed  below.  Copies  of  the  rule 
revisions  and  EPA's  evaluation  report 
are  available  for  public  inspection  at 
EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Office  (AIR-4),  Air  ^^ 
Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105 
Environmental  Protection  Agency,  Air 
Docket  (6102),  401  "M"  Street,  S.W., 
Washington,  D.C.  20460 
California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento.  CA  95812 
Antelope  Valley  Air  Pollution  Control 
District,  43301  Division  Street,  Suite 
206,  Lancaster,  CA  93539-4409 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
A.  Rose,  Rulemaking  Office,  AIR-4,  Air 


Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105, 
Telephone:  (415)  744-1184. 

SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rules  being  approved  for  recission 
from  the  Antelope  Valley  Air  Pollution 
Control  District  (AVAPCD)  portion  of 
the  California  SIP  "include:  AVAPCD 
Regulation  XX,  Regional  Clean  Air 
Incentives  Market— RECLAIM:  Rule 
2000,  General;  Rule  2001,  Applicability; 
Rule  2002,  Allocations  for  Oxides  of 
Nitrogen  (NOx)  and  Oxides  of  Sulfur 
(SOx);  Rule  2004,  Requirements;  Rule 
2005,  New  Source  Review  for 
RECLAIM;  Rule  2006,  Permits;  Rule 
2007,  Trading  Requirements;  Rule  2008, 
Mobile  Source  Credits;  Rule  2010, 
Administrative  Remedies  and 
Sanctions;  Rule  2011,  Requirements  for 
Monitoring,  Reporting,  and 
Recordkeeping  for  Oxides  of  Sulfur 
(SOx)  Emissions;  Rule  2011,  Appendix 
A — Requirements  for  Monitoring, 
Reporting,  and  Recordkeeping  for 
Oxides  of  Sulfur  (SOx)  Emissions;  Rule 
2012,  Requirements  for  Monitoring, 
Reporting,  and  Recordkeeping  for 
Oxides  of  Nitrogen  (NOx)  Emissions; 
Rule  2012,  Appendix  A — Requirements 
for  Monitoring,  Reporting,  and 
Recordkeeping  for  Oxides  of  Nitrogen 
(NOx)  Emissions;  and  Rule  2015, 
Backstop  Provisions.  These  rules  are 
currently  a  part  of  the  federally 
enforceable  SIP.  The  rule  recissions 
were  submitted  by  the  California  Air 
Resources  Board  to  EPA  on  June  28, 
1998. 

n.  Background 

The  AVAPCD  was  created  pursuant  to 
Cahfomia  Health  and  Safety  Code 
(CHSC)  section  40106  and  assumed  all 
air  pollution  control  responsibilities  of 
the  South  Coast  Air  Quality 
Management  District  (SCAQMD)  in  the 
Antelope  Valley  region  of  Los  Angeles 
County,'  effective  July  1, 1997. 
AVAPCD  is  the  successor  agency  to 
SCAQMD  in  the  Antelope  Valley 
portion  of  the  Southeast  Desert 
Modified  Air  Quality  Maintenance  Area. 

The  rules  being  approved  for  recission 
for  AVAPCD  were  adopted  by  the 
SCAQMD  for  the  purpose  of 
establishing  a  market  incentive  program 
designed  to  allow  facilities  flexibility  in 
achieving  emission  reduction 
requirements  under  SCAQMD's  Air 


'  The  Antelope  Valley  region  of  Los  Angeles 
County  is  contained  within  the  Federal  area  known 
as  the  Southeast  Desert  Modified  Air  Quality 
Management  Area  and  the  region  identiHed  by  the 
State  of  California  as  the  Mojave  Desert  Air  Basin. 
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Quality  Management  Plan.  RECLAIM 
was  not  applicable  to  the  Antelope 
Valley  portion  of  the  SCAQMD  because 
RECLAIM  only  applies  in  the  South 
Coast  Air  Basin  and  Antelope  Valley  is 
part  of  the  Mojave  Desert  Air  Basin. 

EPA  has  determined  that  the  recission 
of  Regulation  XX  as  it  applies  to  the 
AVAPCD  is  approvable  because  it  is  not 
currently  being  implemented  at  any 
large  source  in  the  Antelope  Valley  area, 
and  major  sources  in  the  District  have 
expressed  a  lack  of  desire  to  participate 
in  RECLAIM.  Further,  all  sources  within 
the  Antelope  Valley  area  are  required  to 
comply  with  existing  NOx  and  SOx 
regulations  in  the  AVAPCD  Rulebook. 
Since  EPA  has  determined  that 
Regulation  XX  is  an  inapplicable  and 
uiuiecessary  regulation  for  AVAPCD, 
EPA  is  approving  the  recission. 

The  State  of  California  submitted 
many  revised  rules  for  incorporation 
into  its  SIP  on  June  23, 1998,  including 
the  rule  reci^sions  being  acted  on  in  this 
document,  lliis  document  addresses 
EPA's  direct  final  action  for  approving 
the  recission  of  AVAPCD 's  Regulation 
XX,  which  includes  Rules  2000  to  2002, 
2004  to  2008,  2010,  2011,  2011- 
Appendix  A,  2012,  2012-Appendix  A, 
and  2015.  The  revision  was  adopted  on 
January  20, 1998  by  the  Governing 
Board  of  the  AVAPCD.  These  revisions 
were  found  to  be  complete  on  August 
25,  1998  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR.  part  51  Appendix  V^  and  are 
being  approved  for  recission  from  the 
SIP. 

m.  EPA  Evaluation  and  Action 

EPA  has  evaluated  the  submitted  rule 
recissions  and  has  determined  that  they 
are  consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
the  recission  of  AVAPCD  Regulation 
XX,  Rules  2000  to  2002,  2004  to  2008, 
2010,  2011,  2011-Appendix  A,  2012, 
2012-Appendix  A,  and  2015  is  being 
approved  under  section  110(k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a)  and  part  D. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  March  22,  1999 


2  EPA  adopted  the  completeness  criteria  on 
February  16,  1990  (55  FR  5B30)  and,  pursuant  to 
section  110(k)(l)(A)  of  the  CAA.  revised  the  criteria 
on  August  26, 1991  (56  FR  42216). 


without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
February  22,  1999. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  rule.  Any  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  March  22, 1999 
and  no  further  action  wrill  be  taken  on 
the  proposed  rule. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Planning 
and  Review." 

B.  Executive  Order  12875   * 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  fimds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
imfimded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 


determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Managemuiii  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  r\ile,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3ft))  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
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small  govemmental  jvuisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  siibstantial  number  of  small 
entities  becau^  SIP  approvals  under 
section  110  anjd  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  tbat  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  apjproval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  nol  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  con  :eming  SIPs  on  such 
groimds.  Unioi  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)  2). 

F.  Unfunded  Mandates 

Under  Secti(  m  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  Mijch  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  an  f  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  e  stimated  annual  costs  to 


State,  local,  or 


tribal  governments  in  the 


aggregate;  or  tq  private  sector,  of  $100 
million  or  morte.  Under  Section  205, 
EPA  must  selei  :t  the  most  cost-effective 
and  least  burd(  snsome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  w  ith  statutory 
requirements,  section  203  requires  EPA 
to  establish  a  p  Ian  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  tne  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandatte  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
govermnents  ii  the  aggregate,  or  to  the 
private  sector.  JThis  Federal  action 
approves  pre-eecisting  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  thit  action. 

G.  Submission  \to  Congress  and  the 
Comptroller  Ganeral 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  skq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  o  1996,  generally  provides 
that  before  a  nj  le  may  take  ieffect,  the 
agency  promul  gating  the  rule  must 
submit  a  rule  r  sport,  which  includes  a 


copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  wrill  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  22,  1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  December  10, 1998. 
Laura  Yoshii, 
Acting  Regional  Administrator,  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(232)(i)(A)(2)  to 
read  as  follows: 

§  52.220    Identification  of  plan. 

***** 

(c)  *  *  * 

(232)  *   *   * 

(i)  *   *   * 

(A)*   *   * 

(2)  Previously  approved  on  November 
8, 1996  now  deleted  without 
replacement  for  implementation  in  the 


Antelope  Valley  Air  Pollution  Contror 
District,  Regulation  XX. 

***** 

[PR  Doc.  99-1261  Filed  1-20-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[UT-001 -0002a;  FRL-6201-8J 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  State  of 
Utah;  Salt  Lalce  City  Carbon  Monoxide 
Redesignation  to  Attainment, 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes,  and  Approval  of 
Related  Revisions  ^ 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  November  24,  1995.  the 
Governor  of  Utah  submitted  a  request  to 
redesignate  the  Salt  Lake  City  (SLC) 
"not  classified"  carbon  monoxide  (CO) 
nonattairunent  area  to  attainment  for  the 
CO  National  Ambient  Air  Quality 
Standard  (NAAQS).  The  Governor  also 
submitted  a  CO  maintenance  plan  and 
revisions  to  Utah  Administrative  Code 
Rule  (UACR)  R307-1-3.3  to  ensure  that 
rules  applicable  to  the  SLC  CO 
nonattainment  area  remain  in  effect 
after  SLC  is  redesignated  to  attainment. 
On  December  9. 1996,  the  Governor 
submitted  a  revised  SLC  CO 
maintenance  plan  that  incorporated 
revised  contingency  measures,  updated 
air  quality  monitoring  data,  and  other 
minor  revisions  to  the  maintenance 
plan.  In  this  action,  EPA  is  approving 
the  SLC  redesignation  request,  the 
revised  maintenance  plan,  and  the 
changes  to  UACR  R307-1-3.3. 
DATES:  This  direct  final  rule  is  effective 
on  March  22.  1999  without  further 
notice,  unless  EPA  receives  adverse 
comments  by  February  22, 1999.  If 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  may  be 
mailed  to:  Richard  R.  Long.  Director,  Air 
and  Radiation  Program.  Mailcode  8P- 
AR.  United  States  Environmental 
Protection  Agency.  Region  VIII.  999 
18th  Street,  Silite  500.  Denver,  Colorado 
80202-2466. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  offices: 
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United  States  Environmental  Protection 
Agency,  Region  VIII,  Air  and 
Radiation  Program,  999  18th  Street, 
Suite  500,  Denver,  Colorado  80202- 
2466;  and. 
United  States  Environmental  Protection 
Agency,  Air  and  Radiation  Docket  and 
Information  Center,  401  M  Street,  SW, 
Washington,  DC  20460. 
Copies  of  the  State  documents 
relevant  to  this  action  are  available  for 
public  inspection  at:  Utah  Division  of 
Air  Quality,  Department  of 
Environmental  QuaUty,  150  North  1950 
West,  Salt  Lake  Qty  Utah,  84114-4820. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Russ,  Air  and  Radiation  Program, 
Mailcode  8P-AR,  United  States 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  Suite  500, 
Denver,  Colorado  80202-2466, 
Telephone  number:  (303)  312-6479. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  15, 1990,  the  Clean  Air 
Act  Amendments  of  1990  were  enacted 
(Pub.  L.  101-549, 104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q). 
Under  section  107(d)(1)(C)  of  the  Clean 
Air  Act  (CAA),  EPA  designated  the  SLC 
area  as  nonattainment  for  CO  because 
the  area  had  been  previously  designated 
as  nonattainment  before  November  15, 
1990.  The  SLC  area  was  classified  as  a 
"not  classified"  CO  nonattainment  area 
as  the  area  had  not  violated  the  CO 
NAAQS  in  1988  and  1989.' 

Under  the  CAA,  designations  can  be 
changed  if  sufficient  data  are  available 
to  warrant  such  changes  and  if  certain 
other  requirements  are  met.  See  CAA 
section  107(d)(3)(D).  Section 
107(d)(3)(E)  of  the  CAA  provides  that 
the  Administrator  may  not  promulgate  a 
redesignation  of  a  nonattairmient  area  to 
attaiiunent  unless: 

(i)  The  Administrator  determines  that 
the  area  has  attained  the  national 
ambient  air  quality  standard; 

(ii)  The  Administrator  has  fully 
approved  the  apphcable 
implementation  plan  for  the  area  under 
CAA  section  llO(k); 

(iii)  The  Administrator  determines 
that  the  improvement  in  air  quaUty  is 
due  to  permanent  and  enforceable 
reductions  in  emissions  resulting  firam 
implementation  of  the  applicable 


'  The  EPA  describes  areas  as  "not  classified"  if 
they  were  designated  nonattainment  both  prior  to 
enactment  and  (pursuant  to  CAA  section 
107(d)(1)(C))  at  enactment,  and  if  the  area  did  not 
violate  the  primary  CO  NAAQS  in  either  year  for 
the  2-year  period  of  1988  through  1989.  Refer  to  the 
"General  Preamble  for  the  Implementation  of  Title 
I  of  the  Clean  Air  Act  Amendments  of  1990",  57 
FR  13498,  April  16,  1992.  See  specifically  57  FR 
13535.  April  16, 1992. 


implementation  plan  and  applicable 
Federal  air  pollutant  control  regulations 
and  other  permanent  and  enforceable 
reductions; 

(iv)  The  Administrator  has  fully 
approved  a  maintenance  plan  for  the 
area  as  meeting  the  requirements  of 
CAA  section  175 A;  and, 

(v)  The  State  containing  such  area  has 
met  all  requirements  applicable  to  the 
area  under  section  110  and  part  D  of  the 
CAA. 

Thus,  before  EPA  can  approve  the 
redesignation  request,  EPA  must  find, 
among  other  things,  that  all  applicable 
SIP  elements  have  been  fully  approved. 
Approval  of  the  applicable  SIP  elements 
may  occur  prior  to  final  approval  of  the 
redesignation  request  or  simultaneously 
with  final  approval  of  the  redesignation 
request.  EPA  notes  there  are  no 
outstanding  SIP  elements  necessary  for 
the  redesignation.  However,  the 
Governor  has  requested  approval  of 
revisions  to  R307-1-3.3  to  ensure  that 
new  source  review  rules  apphcable  to 
the  SLC  nonattainment  area  remain  in 
effect  after  SLC  is  redesignated  to 
attainment.  Therefore,  EPA  is  approving 
the  revisions  to  R307-1-3.3  at  the  same 
time  it  approves  the  redesignation. 

EPA  has  reviewed  the  State's 
redesignation  request,  maintenance 
plan,  and  related  SIP  revisions  and 
believes  that  approval  of  the  request  is 
warranted,  consistent  with  the 
requirements  of  CAA  section 
107(d)(3)(E).  Descriptions  of  how  the 
section  107(d)(3)(E)  requirements  are 
being  addressed  are  provided  below. 

Section  1.  Brief  Administrative  History 
of  the  SLC  CO  Redesignation  Request, 
Maintenance  Plan,  and  Related  SIP 
Submittal 

On  November  24, 1995,  the  Governor 
of  Utah  submitted  a  CO  redesignation 
request  and  maintenance  plan  for  the 
SLC  area  along  with  revisions  to  the 
Utah  Administrative  Code  Rule  (UACR) 
R307-1-3.3  to  ensure  that  new  source 
review  rules  applicable  to  the  SLC 
nonattainment  area  remain  in  effect 
after  SLC  is  redesignated  to  attainment. 
On  December  9, 1996,  the  Governor 
submitted  a  revised  maintenance  plan. 
The  purpose  of  the  December  9,  1996, 
submittal  was  to  provide  revised 
contingency  measures,  updated  air 
quality  monitoring  data,  and  other 
minor  revisions  to  the  maintenance 
plan. 

Section  2.  Redesignation  Criterion:  The 
Area  Must  Have  Attained  the  Carbon 
Monoxide  (CO)  NAAQS 

Section  107(d)(3)(E)(i)  of  the  CAA 
states  that  for  an  area  to  be  redesignated 
to  attainment,  the  Administrator  must 


determine  that  the  area  has  attained  the 
applicable  NAAQS.  As  described  in  40 
CFTR  50.8,  the  national  primary  ambient 
air  quality  standard  for  carbon 
monoxide  is  9  parts  per  milUon  (10 
milligrams  per  cubic  meter)  for  an  8- 
hour  average  concentration  not  to  be 
exceeded  more  than  once  per  year.  40 
CFR  50.8  continues  by  stating  that  the 
levels  of  CO  in  the  ambient  air  shall  be 
measured  by  a  reference  method  based 
on  40  CFR  part  50,  Appendix  C  and 
designated  in  accordance  with  40  CFR 
part  53  or  an  equivalent  method 
designated  in  accordance  with  40  CFR ' 
part  53.  Attainment  of  the  CO  standard 
is  not  a  momentary  phenomenon  based 
on  short-term  data.  Rather,  for  an  area 
to  be  considered  attainment,  each  of  the 
CO  ambient  air  quality  monitors  in  the 
area  are  allowed  to  record  no  more  than 
one  exceedance  of  the  CO  standard  over 
a  one-year  period.  40  CFR  50.8  and  40 
CFR  part  50,  Appendix  C.  If  a  single 
monitor  in  the  CO  monitoring  network 
records  more  than  one  exceedance  of 
the  CO  standard  during  a  one-year 
calendar  period,  then  the  area  is  in 
violation  of  the  CO  NAAQS.  In  addition, 
EPA's  interpretation  of  the  CAA  and 
EPA  national  poUcy  ^  has  been  that  an 
area  seeking  redesignation  to  attainment 
must  show  attainment  of  the  CO 
NAAQS  for  a  continuous  two-year 
calendar  period  and,  additionally,  at 
least  through  the  date  that  EPA 
promulgates  the  redesignation  to 
attainment  in  the  Federal  Register. 

Utah's  CO  redesignation  request  for 
the  SLC  area  is  based  on  an  analysis  of 
quality  assured  ambient  air  quality 
monitoring  data  that  are  relevant  to  the 
redesignation  request.  Ambient  air 
quality  monitoring  data  for  consecutive 
calendar  years  1992  through  1997  show 
a  measured  exceedance  rate  of  1.0  or 
less  per  year,  per  monitor,  of  the  CO 
NAAQS  in  the  SLC  nonattainment  area. 
These  data  were  collected  and  analyzed 
as  required  by  EPA  (see  40  CFR  50.8  and 
40  CFR  part  50,  Appendix  C)  and  have 
been  archived  by  the  State  in  EPA's 
Aerometric  Information  and  Retrieval 
System  (AIRS)  national  database. 
Further  information  on  CO  monitoring 
is  presented  in  section  IX.C.7.C  of  the 
State's  maintenance  plan  and  in  the 
State's  TSD.  Since  1988.  only  one 
exceedance  of  the  9.0  ppm  CO  standard 
has  been  measured  and  this  occurred  in 
1994.  EPA  notes,  however,  that  the  SLC 
area  has  not  violated  the  CO  standard 
and  continues  to  demonstrate 
attainment. 


2  Refer  to  EPAs  September  4,  1992,  John  Calcagni 
policy  memorandum  entitled  "Procedures  for 
Processing  Requests  to  Redesignate  Areas  to 
Attainment." 
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Because  thp  SLC  nonattainment  area 
has  quality-assured  data  showing  no 
violations  of  the  CO  NAAQS  for  1993 
and  1994,  thd  years  the  State  used  to 
support  the  r^designation  request,  and 
additionally,  over  the  most  recent 
consecutive  tWo-calendar-year  period, 
the  SLC  area  nas  met  the  first 
component  for  redesignation: 
demonstration  of  attainment  of  the  CO 
NAAQS.  EP4  notes  that  the  State  of 
Utah  has  als<^  committed  in  the 
maintenance  ip  Ian  to  the  necessary 
continued  operation  of  the  CO 
monitoring  nutwork  in  compliance  with 
all  applicable  federal  regulations  and 
guidelines.     ) 

Section  3.  Redesignation  Criterion:  The 
Area  Must  Hqve  Met  All  Applicable 
RequirementiUnder  Section  110  and 
PartDoftheCAA 

Section  107(dK3)(E)(v)  requires  that, 
to  be  redesignated  to  attainment,  an  area 
must  meet  al  applicable  requirements 
under  section  110  and  part  D  of  the 
CAA.  EPA  inl  erprets  section 
107(d)(3)(E)(\ )  to  mean  that  for  a 
redesignation  to  be  approved,  the  State 
must  meet  allj  requirements  that  applied 
to  the  subject  area  prior  to  or  at  the  time 
of  the  submission  of  a  complete 
redesignation]  request.  Requirements  of 
the  CAA  due  after  the  submission  of  a 
complete  ^designation  request  need  not 
be  considered  in^valuating  the  request. 

A.  CAA  Section  110  Requirements 

On  August  jl5,  1984,  EPA  approved 
revisions  to  Utah's  SIP  (45  FR  32575)  as 
meeting  the  requirements  of  section 
110(a)(2)  of  the  CAA.  Although  section 
110  of  the  CAJ(\  was  amended  in  1990, 
most  of  the  changes  were  not 
substantial.  The  only  additional  CAA 
requirement  ajssigned  to  the  SLC  area 
was  the  preparation  and  submittal  of  a 
1990  base  year  CO  emission  inventory. 
The  Govemoil  submitted  this  base  year 
inventory  on  July  11,  1994.  EPA 
approved  thia  inventory  on  Jime  29, 
1995  (60  FR  38745).  Thus,  EPA  has 
determined  that  the  SIP  revisions 
approved  in  11984  continue  to  satisfy  the 
requirements  of  section  110(a)(2).  For 
further  detail.,  please  see  45  FR  32575. 

B.  Part  D  Reqiiirements 

Before  the  ^LC  not  classified  CO 
nonattainment  area  may  be  redesignated 
to  attainment,  the  State  must  have 
fulfilled  the  abplicable  requirements  of 
part  D.  Underjpart  D,  an  area's 
classification  indicates  the  requirements 
to  which  it  wi^l  be  subject.  Subpart  1  of 
part  D  sets  for^  the  basic  nonattainment 
requirements  Applicable  to  all 
nonattainment  areas,  whether  classified 
or  nonclassifitble. 


The  relevant  Subpart  1  requirements 
are  contained  in  sections  172(c)  and 
176.  The  General  Preamble  (57  FR 
13498,  April  16,  1992)  provides  EPA's 
interpretations  of  the  CAA  requirements 
for  not  classified  CO  areas  (see  57  FR 
13535): 

"Although  it  seems  clear  that  the  CO 
specific  requirements  of  subpart  3  of  part  D 
do  not  apply  to  CO  "not  classified"  areas,  the 
1990  CAAA  are  silent  as  to  how  the 
requirements  of  subpart  1  of  part  D,  which 
contains  general  SIP  planning  requirements 
for  all  designated  nonattainment  areas, 
should  be  interpreted  for  such  CO  areas. 
Nevertheless,  because  these  areas  are 
designated  nonattainment,  some  aspects  of 
subpart  1  necessarily  apply."       , 

Under  section  172(b),  the  applicable 
section  172(c)  requirements,  as 
determined  by  the  Administrator,  were 
due  no  later  than  three  years  after  an 
area  was  designated  as  nonattainment 
imder  section  107(d)  of  the  amended 
CAA  (see  56  FR  56694).  In  the  case  of 
the  SLC  area,  the  due  date  was 
November  15,  1993.  As  the  SLC  CO 
redesignation  request  and  maintenance 
plan  were  not  submitted  by  the 
Governor  until  November  24, 1995,  the 
General  Preamble  (57  FR  13535) 
provides  that  the  applicable 
requirements  of  CAA  section  172  are 
172(c)(3)  (emissions  inventory), 
172(c)(5)  (new  source  review  permitting 
program),  and  172(c)(7)  (the  section 
110(a)(2)  air  quality  monitoring 
requirements)).  EPA  has  determined 
that  Part  D  requirements  for  Reasonably 
Available  Control  Measures  (RACM),  an 
attainment  demonstration,  reasonable 
further  progress  (RFP),  and  contingency 
measures  (CAA  section  172(c)(9))  are 
not  applicable  to  not  classified  CO 
areas.  See  57  FR  13535,  April  16, 1992. 
It  is  also  worth  noting  that  EPA  has 
interpreted  the  requirements  of  sections 
172(c)(1)  (reasonable  available  control 
measures— RACM),  172(c)(2) 
(reasonable  further  progress — RFP), 
172(c)(6)  (other  measures),  and  172(c)(9) 
(contingency  measures)  as  being 
irrelevant  to  a  redesignation  request 
because  they  only  have  meaning  for  an 
area  that  is  not  attaining  the  standard. 
See  EPA's  September  4, 1992,  John 
Calcagni  memorandum  entitled, 
"Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment",  and 
the  General  Preamble,  57  FR  ^t  13564, 
dated  April  16, 1992.  Finally,  the  State 
has  not  sought  to  exercise  the  options 
that  would  trigger  sections  172(c)(4) 
(identification  of  certain  emissions 
increases)  and  172(c)(8)  (equivalent 
techniques).  Thus,  these  provisions  are 
also  not  relevant  to  this  redesignation 
request. 


Section  176  of  the  CAA  contains 
requirements  related  to  conformity. 
Although  EPA's  regulations  (see  40  CFR 
§  51.396)  require  that  states  adopt 
transportation  conformity  provisions  in 
their  SIPs  for  areas  designated 
nonattainment  or  subject  to  an  EPA- 
approved  maintenance  plan,  EPA  has 
decided  that  a  transportation  confortnity 
SIP  is  not  an  applicable  requirement  for 
purposes  of  evaluating  a  redesignation 
request  under  section  107(d)  of  the 
CAA.  This  decision  is  reflected  in  EPA's 
1996  approval  of  the  Boston  carbon 
monoxide  redesignation.  (See  61  FR 
2918,  January  30,  1996.) 

In  that  action,  EPA  explained  that  its 
decision  was  based  on  a  combination  of 
two  factors.  First,  the  requirement  to 
submit  SIP  revisions  to  comply  with  the 
conformity  provisions  of  the  CAA 
continues  to  apply  to  areas  after 
redesignation  to  attainment.  Therefore, 
the  State  remains  obligated  to  adopt  the 
transportation  conformity  rules  even 
after  redesignation  and  would  risk 
sanctions  for  failure  to  do  so.  Unlike 
most  requirements  of  section  110  and 
part  D,  which  are  linked  to  the 
nonattainment  status  of  an  area,  and  are 
not  required  after  redesignation  of  an 
area  to  attainment,  the  conformity 
requirements  apply  to  both 
nonattainment  and  maintenance  areas. 
Second,  EPA's  federal  conformity  rules 
require  the  performance  of  conformity 
analyses  in  the  absence  of  State-adopted 
rules.  Therefore,  a  delay  in  adopting 
State  rules  does  not  relieve  an  area  fi-om 
the  obligation  to  implement  conformity 
requirements. 

Because  areas  are  subject  to  the 
conformity  requirements  regardless  of 
whether  they  are  redesignated  to 
attainment  and  must  implement 
conformity  under  Federal  rules  if  State 
rules  are  not  yet  adopted,  EPA  believes 
it  is  reasonable  to  view  these 
requirements  as  not  being  applicable 
requirements  for  purposes  of  evaluating 
a  redesignation  request.  Further 
information  regarding  transportation 
conformity  and  mobile  source  emission 
budgets  are  found  below  in  section  n 
"Transportation  Conformity". 

The  applicable  requirements  of  CAA 
section  172  are  discussed  below. 

(1.)  Section  172(c)(3)— Emissions 
Inventory.  Section  172(c)(3)  of  the  CAA 
requires  a  comprehensive,  accurate, 
current  inventory  of  all  actual  emissions 
from  all  sources  in  the  SLC 
nonattainment  area.  EPA's 
interpretation  of  the  emission  inventory 
requirement  for  "not  classified"  CO 
nonattainment  areas  is  detailed  in  the 
General  Preamble  (57  FR  13535,  April 
16, 1992).  EPA  determined  that  an 
emissions  inventory  is  specifically 
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required  under  CAA  section  172(c)(3) 
and  is  not  tied  to  an  area's  proximity  to 
attainment.  EPA  concluded  that  an 
emissions  inventory  must  be  included 
as  a  revision  to  the  SIP  and  was  due  3 
years  from  the  time  of  the  area's 
designation.  For  "not  classified"  CO 
areas,  this  date  became  November  15, 
1993.  To  address  the  section  172(c)(3) 
requirement  for  a  "current"  inventory, 
EPA  interpreted  "current"  to  mean 
calendar  year  1990  (See  57  FR  13502, 
April  16,  1992). 

On  July  11, 1994,  the  Governor 
submitted  the  1990  base  year  inventory 
for  the  SLC  CO  nonattainment  area.  EPA 
approved  this  1990  base  year  CO 
inventory  on  Jime  29, 1995  (60  FR 
33745). 

(2.)  Section  172(c)(5)  New  Source 
Review  (NSR).  The  CAA  requires  all 
nonattainment  areas  to  meet  several 
requirements  regarding  NSR,  including 
provisions  to  ensure  that  increased 
emissions  will  not  result  from  any  new 
or  modified  stationary  major  sources 
and  a  general  offset  rule.  The  State  of 
Utah  has  a  fully-approved  NSR  program 
(60  FR  22277,  May  5,  1995)  that  meets 
the  requirements  of  CAA  section 
172(c)(5). 

(3.)  Section  172(c)(7) — Compliance 
With  CAA  section  110(a)(2):  Air  Quality 
Monitoring  Requirements.  According  to 
EPA's  interpretations  presented  in  the 
General  Preamble  (57  FR  13535),  "not 
classified"  CO  nonattainment  areas 
should  meet  the  "applicable"  air  quality 
monitoring  requirements  of  section 
110(a)(2)  of  the  CAA  as  explicitly 
referenced  by  sections  172  (b)  and  (c)  of 
the  CAA.  With  respect  to  this 
requirement,  the  State  indicates  in 
section  IX,  Part  C.7.c.  ("Carbon 
Monoxide  Monitoring")  of  the 
maintenance  plan,  that  ambient  CO 
monitoring  data  have  been  properly 
collected  and  uploaded  to  EPA's 
Aerometric  Information  and  Retrieval 
System  (AIRS)  since  1986  for  the  SLC 
area.  Air  quality  data  through  1994  are 
included  in  section  IX,  Part  C.7.c.  of  the 
maintenance  plan  and  Volume  1  of  the 
State's  TSD.  EPA  has  more  recently 
polled  the  AIRS  database  and  has 
verified  that  the  State  has  also  uploaded 
additional  ambient  CO  data  through 
1997.  The  data  in  AIRS  indicate  that  the 
SLC  area  has  shown,  and  continues  to 
show,  attainment  of  the  CO  NAAQS. 
The  State  also  notes  (section  IX,  Part 
C.7.c.(l))  that  information  concerning 
CO  monitoring  in  Utah  is  included  in 
the  Monitoring  Network  Review  (MNR) 
prepared  by  the  State  and  submitted  to 
EPA.  Since  the  early  1980's.  the  MNR 
has  been  updated  annually  and 
submitted  to  EPA  for  approval.  EPA 
personnel  have  concurred  with  Utah's 


annual  network  reviews  and  have 
agreed  that  the  SLC  network  remains 
adequate.  Finally,  in  section  IX,  Part 
C.7.c.(5)  of  the  maintenance  plem,  the 
State  commits  to  the  continued 
operation  of  the  existing  CO  monitors, 
according  to  all  applicable  Federal 
regulations  and  guidelines,  even  after 
the  SLC  area  is  redesignated  to 
attainment  for  CO.  The  State  also  notes 
that  it  will  reevaluate  monitoring  site 
locations  annually  to  determine  whether 
new  monitoring  sites  are  needed  or  if 
the  existing  monitors  should  be 
relocated  or  removed. 

Section  4.  Redesignation  Criterion: 
The  Area  Must  Have  A  Fully  Approved 
SIP  Under  Section  llO(k)  Of  The  CAA. 
Section  107(d)(3)(E)(ii)  of  the  CAA 
states  that  for  an  area  to  be  redesignated 
to  attainment,  it  must  be  determined 
that  the  Administrator  has  fully 
approved  the  applicable 
implementation  plan  for  the  area  under 
section  llO(k). 

Based  on  the  approval  into  the  SIP  of 
provisions  under  the  pre-1990  CAA  and 
EPA's  prior  approval  of  SIP  revisions 
required  under  the  1990  amendments  to 
the  CAA,  EPA  has  determined  that  Utah 
has  a  fully  approved  CO  SIP  under 
section  llO(k)  for  the  SLC  CO 
nonattainment  area. 

Section  5.  Redesignation  Criterion: 
The  Area  Must  Show  That  The 
Improvement  In  Air  Quality  Is  Due  To 
Permanent  And  Enforceable  Emissions 
Reductions.  Section  107(d)(3)(E)(iii)  of 
the  CAA  provides  that  for  an  area  to  be 
redesignated  to  attainment,  the 
Administrator  must  determine  that  the 
improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions 
in  emissions  resulting  from 
implementation  of  the  applicable 
implementation  plan  (SLC  CO  revision 
as  approved  on  August  15.  1984,  49  FR 
32575),  implementation  of  applicable 
Federal  air  pollutant  control  regulations, 
and  other  permanent  and  enforceable 
reductions. 

The  CO  emissions  reductions  that 
were  derived  from  the  August  15,  1984, 
SIP  revision,  and  as  further  described  in 
section  IX.C.7.b  of  the  December  9, 
1996,  SLC  maintenance  plan,  were 
achieved  primarily  through  a  Federal 
emission  control  measure  and  CAA- 
required  improvements  to  the  basic 
vehicle  inspection  and  maintenance  (1/ 
M)  program.  The  Federal  measure 
involved  CO  emission  reductions  from 
fleet  turnover,  which  is  regulated  by  the 
Federal  Motor  Vehicle  Control  Program 
(FMVCP). 

In  general,  the  FMVCP  provisions 
require  vehicle  manufacturers  to  meet 
more  stringent  vehicle  emission 
limitations  for  new  vehicles  in  future 


years.  These  emission  limitations  are 
phased  in  (as  a  percentage  of  new 
vehicles  manufactured)  over  a  period  of 
years.  As  new,  lower  emitting  vehicles 
replace  older,  higher  emittiqg  vehicles 
("fleet  turnover"),  emission  reductions 
are  realized  for  a  particular  area  such  as 
SLC.  For  example,  EPA  promulgated 
lower  hydrocarbon  (HC)  and  CO  exhaust 
emission  standards  in  1991,  known  as 
Tier  I  standards  for  new  motor  vehicles 
(light-duty  vehicles  and  Ught-duty 
trucks)  in  response  to  the  1990  CAA 
amendments.  These  Tier  I  emissions 
standards  were  phased  in  with  40%  of 
the  1994  model  year  fleet,  80%  of  the 

1995  model  year  fleet,  and  100%  of  the 

1996  model  year  fleet. 

As  stated  in  section  IX.C.7.b.(4)  of  the 
maintenance  plan,  additional  emission 
reductions  from  Salt  Lake  County's 
basic  I/M  program  resulted  from  a  major 
revision  that  was  fully  implemented 
prior  to  September  1, 1991.  This 
revision  was  made  in  response  to  a  1990 
State  legislative  mandate  that  Utah 
Counties  administering  the  basic  I/M 
program  use  computerized  analyzers, 
standardize  their  programs,  and  provide 
reciprocity.  These  improvements 
involved  the  use  of  BAR90  technology 
emissions  analyzers,  the  inclusion  of 
vehicles  owned  by  federal  agencies, 
federal  employees,  university  and 
college  employees  and  students,  an 
increased  fail  rate,  the  exclusive 
issuance  of  waivers  by  1/M  technical 
center  staff,  an  increase  in  the  dollar 
amount  spent  on  emission-related 
repairs  to  qualify  for  a  waiver, 
automated  data  management  and  audit 
functions,  and  coverage  of  more 
emission  control  devices  by  the  Salt 
Lake  County  anti-tampering  program. 
Also,  as  a  result  of  separate  State 
legislation,  the  number  of  vehicles 
qualifying  for  exemption  from  the  I/M 
program  because  of  the  "farm  truck" 
classification  was  reduced. 

EPA  has  evaluated  the  various  State 
and  Federal  control  measures,  the  1990 
base  year  emission  inventory,  the  1993 
attainment  year  emission  inventory,  and 
the  projected  emissions  described 
below,  and  has  concluded  that  the 
improvement  in  air  quality  in  the  SLC 
nonattainment  area  has  resulted  from 
emission  reductions  that  are  permanent 
and  enforceable. 

Section  6.  Redesignation  Criterion: 
The  Area  Must  Have  A  Fully  Approved 
Maintenance  Plan  Under  CAA  Section 
175A.  Section  107(d)(3)(E)(iv)  of  the 
CAA  provides  that  for  an  area  to  be 
redesignated  to  attainment,  the 
Administrator  must  have  fully  approved 
a  maintenance  plcm  for  the  area  meeting 
the  requirements  of  section  175  A  of  the 
CAA. 
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Section  175  A  of  the  CAA  sets  forth 
the  elements  olf  a  maintenance  plan  for 
areas  seeking  oedesignation  from 
nonattainmeni  to  attainment.  The 
maintenance  plan  must  demonstrate 
continued  attainment  of  the  applicable 
NAAQS  for  at  least  ten  years  after  the 
Administrator  approves  a  redesignation 
to  attainment,  p^t  years  after  the 
promulgation  tf  the  redesignation,  the 
State  must  subimit  a  revised 
maintenance  plan  that  demonstrates 
continued  attainment  for  the  subsequent 
ten-year  period  following  the  initial  ten- 
year  maintenance  period.  To  address  the 
possibility  of  fiiture  NAAQS  violations, 
the  maintenance  plsm  must  contain 
contingency  measures,  with  a  schedule 
for  adoption  and  implementation,  that 
are  adequate  td  assure  prompt 
correction  of  a  [violation.  In  addition, 
EPA  issued  further  maintenance  plan 
interpretations!  in  the  "General  Preamble 
for  the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990"  (57 
FR  13498,  April  16. 1992).  "General 
Preamble  for  tne  Implementation  of 
Title  I  of  the  Clean  Air  Act  Amendments 
of  1990;  Supplemental"  (57  FR  18070. 
April  28,  19921  and  the  EPA  guidance 
memorandum  i  sntitled  "Procedures  for 


Point  Sources 
Area  Sources 
Non-Road  Mobile 
OrvRoad  Motile 


Processing  Requests  to  Redesignate 
Areas  to  Attainment"  from  John 
Calcagni,  Director,  Air  Quality 
Management  Division,  Office  of  Air 
Quality  and  Planning  Standards,  to 
Regional  Air  Division  Directors,  dated 
September  4, 1992.  In  this  Federal 
Register  action,  EPA  is  approving  the 
State  of  Utah's  maintenance  plan  for  the 
SLC  nonattainment  area  because  EPA 
has  determined,  as  detailed  below,  that 
the  State's  maintenance  plan  submittal 
meets  the  requirements  of  section  175 A 
and  is  consistent  with  the  documents 
referenced  above.  EPA's  analysis  of  the 
pertinent  maintenance  plan 
requirements,  with  reference  to  the 
Governor's  December  9,  1996,  submittal, 
is  provided  as  follows: 

A.  Emissions  Inventories — Attainment 
Year  and  Projections 

EPA's  interpretations  of  the  CAA 
section  175 A  maintenance  plan 
requirements  are  generally  provided  in 
the  General  Preamble  and  the 
September  4,  1992,  policy  memorandum 
referenced  above.  Under  EPA's 
interpretations,  areas  seeking  to 
redesignate  to  attainment  for  CO  may 
demonstrate  future  maintenance  of  the 
NAAQS  either  by  showing  that  future 


CO  emissions  will  be  equal  to  or  less 
than  the  attainment  year  emissions  or  by 
providing  a  modeling  demonstration. 
For  the  SLC  area,  the  State  selected  the 
emissions  inventory  approach  for 
demonstrating  maintenance  of  the  CO 
NAAQS. 

The  maintenance  plan  that  the 
Governor  submitted  on  December  9, 
1996,  included  comprehensive 
inventories  of  CO  emissions  for  the  SLC 
area.  These  inventories  include 
emissions  from  stationary  point  sources, 
area  sources,  non-road  mobile  sources, 
and  on-road  mobile  sources.  The  State 
selected  1993  as  the  year  from  which  to 
develop  the  attainment  year  inventory 
and  included  year-by-year  projections 
out  to  2006.  More  detailed  descriptions 
of  the  1993  attainment  year  inventory 
and  the  projected  inventories  are 
documented  in  the  maintenance  plan, 
sections  IX.C.7.e  and  IX.C.7.f.  and  in  the 
State's  TSD.  The  State's  submittal 
contains  detailed  emission  inventory 
information  that  was  prepared  in 
accordance  with  EPA  guidance. 
SimMnary  emission  frgiu-es  from  the 
1993  attainment  year  and  a  sampling  of 
the  projected  years  areprovided  in  the 
Table  I.-l  below. 


Table  L-i— Summary  of  CO  Emissions  in  Tons  per  Day  for  SLC 


Sources 
sources  ., 


Total 


1993 


0.55 

14.65 

8.29 

202.24 


225.73 


1997 


1.57 

14.93 

9.37 

169.56 


195.43 


2000 


1.63 

15.12 

10.10 

154.66 


181.51 


2003 


1.71 

15.32 

10.91 

145.64 


173.58 


2006 


1.79 

15.53 

11.79 

145.37 


174.48 


B.  Demonstrati(  )n  of  Maintenance — 
Projected  Inver  tories 

As  noted  abo  /e.  total  CO  emissions 
were  projected  jy  the  State  year-by-year 
from  1994  throi  igh  2006.  These 
projected  inven  tories  were  prepared  in 
accordance  wit  \  EPA  guidance  (further 
information  is  \  irovided  in  section 
IX.C.7.f  of  the  maintenance  plan).  EPA 
notes,  however  that  CAA  section 
175A(a)  requires  that  the  maintenance 
demonstration  "*  *  •  provide  for  the 
maintenance  of  the  national  primary 
ambient  air  qua  lity  standard  for  such  air 
pollutant  in  the  area  concerned  for  at 
least  10  years  alter  the  redesignation." 
Therefore,  based  on  this  CAA  provision, 
the  maintenance  demonstration  needed 


to  project  emissions  to  at  least  2008,  not 
just  2006.  To  address  this  issue.  EPA 
consulted  with  the  State  to  identify  the 
specific  materials  that  were  provided  at 
the  SLC  CO  redesignation  public 
hearing  and  which  were  subsequently 
adopted  by  the  Utah  Air  Quality  Board 
(UAQB).  In  a  letter  dated  February  19. 
1998,  from  Ursula  Trueman,  Director, 
Utah  Division  of  Air  Quality,  to  Richard 
Long,  Director.  Air  Program.  EPA 
Region  VIII,  the  State  provided  an 
excerpt  from  the  SLC  CO  redesignation 
Technical  Support  Document  (TSD)  that 
provided  additional  projected  CO  daily 
emissions  for  all  years  from  1993 
through  2016.  As  indicated  in  the 
State's  February  19. 1998.  letter,  these 
additional  projected  CO  emissions  were 


part  of  the  TSD  that  was  provided  with 
the  public  hearing  for  the  SLC  CO 
redesignation  and  that  was  also 
adopted,  along  with  the  redesignation 
request  and  maintenance  plan,  by  the 
UAQB.  The  projected  inventories  show 
that  CO  emissions  are  not  estimated  to 
exceed  the  1993  attainment  level  during 
the  time  period  1993  through  2008  and, 
therefore,  the  SLC  area  has  satisfactorily 
demonstrated  maintenance.  EPA  has 
also  extracted  daily  projected  CO 
emissions  for  2009  in  the  event  that 
publication  of  this  action  in  the  Federal 
Register  is  delayed  until  early  1999.  The 
additional  projected  CO  daily  emissions 
for  2007,  2008,  and  2009  are  provided 
in  the  Table  I.-2  below: 


Point  Sources 


ABLE  I.-2— Summary  of  1993  and  Projected  CO  Emissions  in  Tons  per  Day  for  SLC 


1993    , 


0.55 


2007 


1.81 


2008 


1.84 


2009 


1.87 
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Table  I.-2— Summary  of  1993  and  Projected  CO  Emissions  in  Tons  per  Day  for  SLC— Continued 

1993 

2007 

2008 

2009 

Non-Road  Mobile  Sources 

14.65 

8.29 

20224 

15.60 

12.10 

147.24 

15.67 

12.43 

150.05 

15.74 
12  76 

On-Road  Mobile  Sources _ 

152  35 

Total ; 

225.73 

176.75 

179.99 

182  72 

C.  Monitoring  Network  and  Verification 
of  Continued  Attainment 

Continued  attainment  of  the  CO 
NAAQS  in  the  SLC  area  depends,  in 
part,  on  the  State's  efforts  to  track 
indicators  throughout  the  maintenance 
period.  This  requirement  is  met  in  two 
sections  of  the  SLC  maintenance  plan, 
hi  section  IX.C.7.c.(5)  and  section 
IX.C.7.i.(3),  the  State  commits  to 
continue  the  operation  of  the  CO 
monitors  in  the  SLC  area  and  to 
aimually  review  this  monitoring 
network  and  make  changes  as 
appropriate.  Also,  in  section  IX.C.7.i.(l), 
the  State  commits  to  prepare  a 
comprehensive  emission  inventory  of 
CO  emissions  every  three  years  after  the 
maintenance  plan  is  approved  by  EPA. 
These  inventories  will  be  based  on  the 
most  ciurent  Vehicle  Miles  Traveled 
(VMT)  data,  actual  point  source 
emissions,  and  area  source  emissions 
based  on  the  most  ciurent  population 
and  industry  growth  information.  The 
above  commitments  by  the  State,  which 
will  be  enforceable  by  EPA  following 
the  final  approval  of  the  SLC 
maintenance  plan  SIP  revision,  are 
deemed  adequate  by  EPA. 

D.  Contingency  Plan 

Section  1 75  A(d)  of  the  CAA  requires 
that  a  maintenance  plan  include 
contingency  provisions.  To  meet  this 
requirement,  the  State  has  identified 
appropriate  contingency  measures  along 
with  a  schedule  for  the  development 
and  implementation  of  such  measures. 
As  stated  in  Section  IX.C.7.h  of  the 
maintenance  plan,  the  contingency 
measures  for  the  SLC  area  will  be 
triggered  by  any  of  the  following 
situations:  (a)  a  futiue  year  verification 
emission  inventory  (see  section 
IX.C.7.i.(l))  of  actual  emissions 
indicates  a  level  greater  than  the  1993 
attainment  emissions  (225.73  tons  of 
CO/ peak  season  day),  (b)  a  second  non- 
overlapping  8-hour  average  ambient  CO 
measurement  exceeds  9  ppm  at  a  single 
monitoring  site  during  a  calendar  year 
(i.e.,  a  violation  of  the  8-hour  CO 
standard),  or  (c)  a  second  one-hour 
average  ambient  CO  measurement 
exceeds  35  ppm  at  a  single  monitoring 
site  diuing  a  calendar  year  (i.e.,  a 
violation  of  the  1-hour  CO  standard). 


The  primary  contingency  measure  is 
Alternative  Commuting  Options  (ACO) 
and  the  secondary  is  an  enhanced  motor 
vehicle  inspection  and  maintenance 
program  (EI/M)  or  an  equivalent  I/M 
program.  A  more  complete  description 
of  the  triggering  mechanisms  and  these 
contingency  measures  can  be  found  in 
section  IX.C.7.h  of  the  maintenance 
plan. 

EPA  notes  that  both  contingency 
measures  have  been  partially 
implemented  as  of  the  beginning  of 
1998.  The  ACO  contingency  measure 
(UACR  R307-11)  was  previously 
adopted  by  the  State  eind  was 
implemented  in  1995  for  Federal,  State, 
and  local  government  agencies  with  100 
or  more  employees  at  a  worksite.  The 
State  has  identified  in  the  maintenance 
plan  that  R307-11  could  be  expanded  to 
include  all  employers  with  100  or  more 
employees  at  a  worksite.  As  a  result  of 
the  Salt  Lake  and  Davis  Counties'  ozone 
maintenance  plan.  Salt  Lake  County 
began  implementing  an  improved  I/M 
program  for  all  of  Salt  Lake  County  in 
early  1998.  This  improved  I/M  program 
is  not  the  equivalent  of  an  enhanced  1/ 
M  program,  but  it  achieves  greater 
reductions  of  CO  emissions  than  the 
basic  I/M  program  identified  in  the  SLC 
CO  maintenance  plan.  EPA  notes  that 
the  additional  CO  emission  reductions 
realized  from  the  partial  pre- 
implementation  of  the  ACO  regulation 
and  the  implementation  of  the  improved 
I/M  program  were  not  included  in  the 
December  9,  1996,  maintenance  plan's 
projected  emissions  to  demonstrate 
maintenance  of  the  CO  standard.  The 
partial  pre-implementation  of 
contingency  measures  is  consistent  with 
EPA's  August  13,  1993,  guidance 
memorandiun  entitled  "Early 
Implementation  of  Contingency 
Measures  for  Ozone  and  Carbon 
Monoxide  (CO)  Nonattainment  Areas." 

Based  on  the  above,  EPA  finds  that 
the  contingency  measures  provided  in 
the  State's  maintenance  plan  are 
sufficient  and  meet  the  requirements  of 
section  175A(d)  of  the  CAA. 

E.  Subsequent  Maintenance  Plan 
Revisions 

In  accordance  with  section  1 75A(b)  of 
the  CAA,  the  State  of  Utah  has 


committed  to  submit  a  revised 
maintenance  plan  SIP  revision  eight 
years  after  redesignation.  This  provision 
and  other  State- triggered  mechanisms 
(such  as  in  response  to  revisions  to  the 
CO  NAAQS  or  to  take  advantage  of 
improved  or  more  expeditious  methods 
of  maintaining  the  CO  standard)  for 
revising  the  maintenance  plan  are 
contained  in  section  IX.C.7.i.(4)  of  the 
SLC  maintenance  plan. 

II.  Transportation  Conformity 

One  key  provision  of  EPA's 
conformity  regulation  requires  a 
demonstration  that  emissions  from  the 
transportation  plan  and  Transportation 
Improvement  Program  are  consistent 
with  the  emissions  budgets  in  the  SIP 
(40  CFR  sections  93.118  and  93.124). 
The  emissions  budget  is  defined  as  the 
level  of  mobile  source  emissions  relied 
upon  in  the  attainment  or  maintenance 
demonstration  to  maintain  compliance 
with  the  NAAQS  in  the  nonattainment 
area.  The  rule's  requirements  and  EPA's 
pohcy  on  emissions  budgets  are  found 
in  the  preambles  to  the  November  24, 
1993,  and  August  15,  1997. 
transportation  conformity  rules  (58  FR 
62193-96  and  62  FR  43780  et  seq.)  and 
in  the  sections  of  the  rule  referenced 
above. 

The  maintenance  plan  defines 
emissions  budgets  for  each  year  between 
1994  and  2006  (see  Table  IX.C.35  of  the 
maintenance  plan)  and  for  2016  (see 
Section  IX.  Part  C.7.f.(2),  page  110,  of 
the  maintenance  plan)  that  the 
metropolitan  plaiming  organization 
(Wasatch  Front  Regional  Council — 
WFRC)  will  use  to  demonstrate 
conformity.  These  year-by-year 
emissions  budgets  are  presented  below 
in  Table  11  and  EPA  is  approving  them 
in  this  action.  The  plan  also  describes 
a  safety  margin  (called  the  "emissions 
credit")  for  each  year  (1994  through 
2006),  which  is  the  difference  between 
total  emissions  from  all  sources  in  the 
attairunent  year  and  in  each  of  those 
future  years. 

The  State  discusses  the  potential 
allocation  of  these  identified  year-by- 
year  emission  credits  for  the  1994 
through  2006  time  period  in  section  (3), 
"Emissions  Credit  Allocation",  on  page 
110.  Section  IX,  Part  C.7,  of  the 
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maintenance  blan.  Section  (3)  states  that 
"The  emissions  credit  or  any  portion  of 
it  may  be  allocated  to  any  source 
category  contributing  to  the  inventory; 
i.e.,  area  sources,  non-road  sources,  or 
on-road  sourdes  mobile  sources.  The 
allocation  of  ( imission  credits  shall  be 
made  by  order  of  the  Utah  Air  Quality 
Board  and  shi  dl  not  be  inconsistent  with 
this  plan." 

This  langu^e  is  inconsistent  with 
EPA's  requireiments  for  allocating  the 
safety  maipnl  and.  thus,  is  not 
sufficient  to  allow  the  safety  margin  to 
be  used  for  trtnsportation  conformity 
determinations  or  for  other  purposes. 
For  example.  tPA's  longstanding 
interpretation  is  that  the  SIP  itself  must 
include  some  or  all  of  the  safety  margin 
in  the  motor  \tehicle  emissions  budget 
before  the  saftty  margin  may  be  used  in 
transportatioq  conformity 
determinations.  See  58  FR  62195. 
November  24j  1993.  Similarly.  EPA  has 
taken  the  pos^ion  that  conformity 
determinationis  may  not  trade  emissions 
among  SIP  budgets  for  highway /transit 
versus  other  sources  unless  a  SIP 
revision  for  tbe  specihc  trade  is 
submitted  anq  approved  by  EPA  or  the 
SIP  establishes  appropriate  mechanisms 
for  such  trading.  Id.  EPA's 
transportation|  conformity  rule  reflects 
these  concept*  at  40  CFR  93.124(a).  (b). 
and  (c).  j 

The  maintetance  plan  does  not 
explicitly  incliide  the  safety  margin  in 
the  motor  vehicle  emissions  budget  or 
any  other  budget.  (The  one  exception  is 
for  the  year  2qi6.  The  2016  budget  is 
described  in  dietail  below.J  Instead,  the 
maintenance  ttlan  attempts  to  allow  the 
Utah  Air  Qua^ty  Board  to  make  an 
allocation  of  the  safety  margin  to  one  or 
more  of  the  budgets  at  some  future  date. 
This  is  not  thd  explicit  SIP  allocation 
contemplated  jy  EPA's  conformity  rule. 
Nor  does  this  approach  constitute  an 
appropriate  triiding  mechanism.  Thus. 


Year  .... 
Budget 


Year  .... 
Budget 


under  the  language  of  the  maintenance 
plan  as  it  now  stands,  the  safety  margin 
may  not  be  used  for  conformity 
determinations  or  any  other  purpose. 
All  conformity  determinations  must 
demonstrate  conformity  with  the 
emissions  budgets  in  the  maintenance 
plan  as  cited  above  and  summarized  in 
Table  II  below.  The  State  may  seek  EPA 
approval  of  a  SIP  revision  to  allocate 
some  or  all  of  the  available  safety 
margin  for  transportation  conformity, 
general  conformity,  or  other  purposes. 

Consistent  with  the  foregoing,  and  to 
avoid  confusion,  EPA  is  taking  no  action 
on  Section  IX,  Part  C.7.f.(3)  of  the 
maintenance  plan. 

For  2016,  the  State  specifically 
included  the  safety  margin  in  the  on- 
road  mobile  source  CO  emissions 
budget,  and  thus,  for  2016,  the  safety 
margin  may  be  used  for  transportation 
conformity  purposes.  However,  in 
calculating  the  emission  budget  for  the 
year  2016,  the  State  made  mathematical 
errors.  Section  IX,  Part  C.7.f.(2)  of  the 
maintenance  plan  indicates  the 
emission  budget  is  192.22  tons  of  CO 
per  winter  week  day.  The  correct  value 
is  192.06  tons  of  CO.  To  arrive  at  the 
2016  budget  value,  the  State  subtracted 
the  2016  emissions  projections  for  all 
source  categories  other  than  on-road 
mobile  from  the  1993  CO  attainment 
year  emissions  inventory  for  all  sources. 
For  the  1993  CO  total  inventory  value, 
the  State  used  225.42  tons  of  CO  per 
winter  week  day,  when  it  should  have 
used  225.73  tons  per  day  as  reflected  in 
Table  IX.C.35  of  the  maintenance  plan. 
For  the  2016  emissions  projections  for 
all  source  categories  other  than  on-road 
mobile,  the  State  used  33.20  tons  per 
day,  when  it  should  have  used  33.67 
tons  per  day  as  reflected  in  Section  3  of 
Volume  3  of  the  State's  TSD.  The  Utah 
Division  Air  Quality  corrected  these 
mathematical  errors  by  making  a  non- 
substantive change  to  the  maintenance 


plan  on  July  14,  lfl98.  These  corrections 
became  effective  on  July  27, 1998,  and 
were  received  by  EPA  on  August  12, 
1998.  As  reflected  in  Table  II  below, 
EPA  hereby  approves  the  State's 
corrected  emission  budget  for  2016  of 
192.06  tons  of  CO  per  day.  This  budget, 
which,  as  noted  above,  specifically 
allocates  the  safety  margin  available  in 
2016  for  transportation  conformity 
purposes,  may  be  used  for 
transportation  conformity 
determinations  for  the  year  2016  and 
beyond. 

The  maintenance  plan  also  states  that, 
"[a]n  emission  budget  for  the  period 
extending  from  2007  to  2016  has  been 
established.  (See  TSD)."  As  noted 
above,  the  maintenance  plan  clearly 
identifies  emission  budgets  for  years 
1994  through  2006  and  2016.  However, 
the  maintenance  plan  does  not  clearly 
identify  an  emission  budget  for  the 
period  2007  to  2015.  The  reference  to 
the  TSD  is  not  helpful  for  two  reasons. 
First,  EPA's  Transportation  Conformity 
Rule  requires  that  budgets  be 
estabhshed  by  the  SIP  (see  40  CFR 
93.118(a),  (b),  and  (e)(4);  62  FR  43781, 
August  15,  1997),  and  EPA  does  not 
consider  the  TSD  to  be  part  of  the  SIP. 
Second,  the  TSD  does  not  contain 
language  that  explicitly  identifies  an 
emission  budget.  It  is  not  appropriate  to 
infer  an  emission  budget  beyond  the 
maintenance  year  imless  the  SIP 
explicitly  identifies  such  an  emission 
budget.  See  58  FR  62195,  November  24, 
1993.  Therefore,  EPA  is  not  approving 
any  emission  budget  for  the  period  2007 
through  2015,  and  any  transportation 
conformity  determinations  for  such 
years  must  be  based  on  the  2006 
emission  budget.  If  the  State  wishes  to 
establish  an  emission  budget  or  budgets 
for  the  years  2007  through  2015,  it  may 
revise  the  maintenance  plan  and  seek 
EPA's  approval.  . 


Table  II.— On-Road  Mobile  Source  CO  Emissions  Budgets  for  SLC 

[In  tons  of  CO  per  day] 


1993 
202.24 


1994 
193.95 


1995 
184.84 


1996 
175.30 


1997 
169.56 


1998 
163.90 


1999 
158.80 


2000 
154.66 


2001 
149.13 


2002 
148.45 


2003 
145.64 


2004 
143.79 


2005 
144.66 


2006 
145.37 


2016 
192.06 


m.  UACR  R3<  7-1-3.3 

In  his  November  24, 1995,  submittal 
of  the  redesignation  request  and 
maintenance  dlan  for  SLC,  the  Governor 
also  included  minor  revisions  to  UACR 
R307-1-3.3,  which  contains 
requirements  :  or  new  source  review. 


These  revisions  made  the  rule's 
requirements  appUcable  in  both 
nonattainment  and  maintenance  areas 
instead  of  just  nonattaiimient  areas. 
These  revisions  are  acceptable  to  EPA 
and  should  help  foster  continued 
attairunent  of  the  CO  standard  in  the 
SLC  area.  The  above  changes  to  UACR 


R307-1-3.3  were  adopted  by  the  UAQB 
October  4, 1995,  and,  with  changes. 
December  6, 1995,  and  became  State 
effective  January  31, 1996. 

IV.  Final  Action 

In  this  action,  EPA  is  approving  the 
SLC  carbon  monoxide  redesignation 


Federal  Register/Vol.  64,  No.  13 /Thursday,  January  21,  1999/Rules  and  Regulations  3223 


request,  maintenance  plan,  and  the 
revisions  to  UACR  R307-1-3.3. 
However,  as  noted  above,  EPA  is  not 
taking  any  action  on  Section  IX,  Part 
C.7.f.(3)  of  the  maintenance  plan, 
"Emissions  Credit  Allocation." 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  March  22, 1999 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
February  22, 1999. 

If  EPA  receives  such  comments,  then 
EPA  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  informing  the  public 
that  the  rule  will  not  take  effect.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  rule.  Any  parties 
interested  in  commenting  on  this  rule 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  will  be  effective 
on  March  22, 1999  and  no  further  action 
will  be  taken  on  the  proposed  rule. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  state,  local,  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  emy  written 
communications  ft-om  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 


elected  officials  and  other 
representatives  of  state,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a 
mandate  on  state,  local,  or  tribal 
governments.  Redesignation  of  an  area 
to  attainment  under  sections 
107(d)(3)(D)  and  (E)  of  the  Clean  Air  Act 
dees  not  impose  any  new  requirements. 
Redesignation  to  attainment  is  an  action 
that  affects  the  status  of  a  geographicaf 
area  and  does  not  impose  any  regulatory 
requirements  on  state,  local,  or  tribal 
governments.  Thus,  the  rule  does  not 
impose  any  enforceable  duties  on  state, 
local,  or  tribal  governments. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

C.  Executive  Order  13045 

Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  PR  19885, 
April  23, 1997),  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  E.  O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  and  safety  effects 
of  the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suDject  to  E.  0. 13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  ejivironmental 
health  or  safety  risks. 

D.  Executive  Order  13084:  Executive 
Order  13084:  Consultation  and 
Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  12084 
requires  EPA  to  provide  to  tha  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 


prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  commimities  of 
Indian  tribal  governments. 
Redesignation  of  an  area  to  attainment 
under  sections  107(d)(3)(D)  and  (E)  of 
the  Clean  Air  Act  does  not  impose  any 
new  requirements.  Redesignation  to 
attainment  is  an  action  that  affects  the 
status  of  a  geographical  area  and  does 
not  impose  any  regulatory  requirements. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  goverrmiental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SEP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  State 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2).  Redesignation  of  an 
area  to  attainment  under  sections 
107(d)(3)(D)  and  (E)  of  the  Clean  Air  Act 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  to 
attainment  is  an  action  that  affects  the 
status  of  a  geographical  area  and  does 
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not  impose  a|iy  regulatory  requirements 
on  sources,  itierefore,  I  certify  that  the 
approval  of  ike  redesignation  request 
will  not  affea  a  substantial  number  of 
small  entitled 

F.  Unfunded  pdandates 

Under  Season  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  a^y  proposed  or  final  rule 
that  includes  |a  Federal  mandate  that 
may  result  iniestimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  jo  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  mult  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  |to  establish  a  plan  for 
informing  an^  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  iinpacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  manqate  that  may  result  in 
estimated  cois  of  $100  million  or  more 
to  either  Stata,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector  This  Federal  action 
approves  a  redesignation  to  attainment 
and  pre-existing  requirements  under 
State  or  local  law,  and  imposes  no  new 
requirements!  Accordingly,  no 
additional  cof  ts  to  State,  local,  or  tribal 
governments,!  or  to  the  private  sector, 
will  result  frcni  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  Genera] 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  |="aimess  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgatingjthe  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  Congress  and 
to  the  ComptDoller  General  of  the  United 
States.  EPA  will  submit  a  report 
containing  thjs  rule  and  other  required 
information  ti>  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  Oeneral  of  the  United 
States  prior  to  the  publication  of  the 
rule  in  the  Federal  Register.  This  rule 
is  not  a  "majdr  rule"  as  defined  by  5 
U.S.C.  sectioi^  804(2). 

H.  Petitions  for  Judicial  Review 

Under  sectibn  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  mi^st  be  filed  in  the  United 
States  Court  ojf  Appeals  for  the 


appropriate  circuit  by  March  22, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  Monoxide, 
Incorporation  by  reference. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  81 

Air  pollution  control,  National  parks, 
Wilderness  areas. 

Dated:  November  23.  1998. 
Jack  W.  McGraw, 
Acting  Regional  Administrator  Region  VIII. 

Chapter  I,  title  40,  parts  52  and  81  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  TT— UTAH 

2.  Section  52.2320  is  amended  by 
adding  paragraph  (c)(39)  to  read  as 
follows: 

§52.2320    Identification  of  plan. 

*  *  «  *  * 

(c)*  *  • 

(39)  Revisions  to  the  Utah  State 
Implementation  Plan,  Section  IX, 
Control  Measures  for  Area  and  Point 
Sources,  Part  C,  Carbon  Monoxide  as 
submitted  by  the  Governor  on  December 
6,  1996  (with  minor  mathematical 
corrections  submitted  by  the  Utah 
Division  of  Air  Quality  on  August  12, 
1998),  excluding  Section  IX,  Part 
C.7.f.(3)  of  the  plan,  "Emissions  Credit 
Allocation,"  as  EPA  is  not  taking  any 
action  on  that  section  of  the  plan.  UACR 
R307-1-3.3  Requirements  for 
Nonattainment  and  Maintenance 
Areas — New  and  Modified  Sources;  as 
submitted  by  the  Governor  on 
November  24,  1995. 

(i)  Incorporation  by  reference. 

(A)  UACR  R307-2-12,  adopted  by  the 
Utah  Air  Quality  Board  on  August  7, 
1996  and  September  4, 1996,  effective 
November  1, 1996,  as  modified  through 
a  notice  of  nonsubstantive  rule  change 


dated  July  14, 1998,  effective  July  27, 
1998,  to  correct  minor  mathematical 
errors  in  Section  IX,  Part  C.7.f.(2)  of  the 
Utah  State  Implementation  Plan  (SIP). 
UACR  R307-2-12  incorporates  by 
reference  a  number  of  provisions  of  the 
4  Utah  SIP,  only  some  of  which  are 
relevant  to  this  rulemaking  action. 
EPA's  incorporation  by  reference  of 
UACR  R307-2-12  only  extends  to  the 
following  Utah  SIP  provisions  and 
excludes  any  other  provisions  that 
UACR  R307-2-12  incorporates  by 
reference: 

Section  IX,  Part  C.7  (except  for 
Section  IX,  Part  C.7.f.(3)),  Carbon 
Monoxide  Maintenance  Provisions  for 
Salt  Lake  City,  adopted  by  Utah  Air 
Quality  Board  on  August  7, 1996,  and 
September  4, 1996,  effective  November 
1, 1996,  as  modified  by  the 
nonsubstantive  rule  change  noted 
above. 

(B)  UACR  R307-1-3.3,  a  portion  of 
Requirements  for  Nonattainment  and 
Maintenance  Areas — New  and  Modified 
Sources,  as  adopted  by  the  Utah  Air 
Quality  Board  on  October  4, 1995, 
December  6,  1995,  effective  Janu£Lry  31, 
1996. 

(ii)  Additional  material. 

(A)  February  19, 1998,  letter  fi-om 
Ursula  Trueman,  Director,  Utah 
Division  of  Air  Quality,  Department  of 
Environmental  Quality  to  Richard  R. 
Long,  Director,  Air  and  Radiation 
Program,  EPA  Region  VIII,  entitled 
"DAQS-0188-98;  Technical  Support 
Documents — Ogden  City  and  Salt  Lake 
City  CO  Maintenance  Plans."  This  letter 
confirmed  that  all  the  emission 
projections,  contained  in  the  technical 
support  documents  for  both  the  Salt 
Lake  City  and  Ogden  City  redesignation 
requests,  were  properly  adopted  by  the 
Utah  Air  Quality  Board  in  accordance 
with  the  Utah  Air  Quality  Rules. 

(B)  Materials  from  Jan  Miller,  Utah 
Division  of  Air  Quality,  Department  of 

*  Environmental  Quality,  received  by  Tim 
Russ,  Air  and  Radiation  Program,  EPA 
Region  VIII,  displaying  the  minor 
mathematical  corrections  to  the  on-road 
mobile  source  emission  budgets  in 
Section  IX,  Part  C.  7.f.(2)  of  the  Salt 
Lake  City  CO  Maintenance  Plan.  These 
nonsubstantive  changes  were  made  in 
accordance  with  the  Utah  Air  Quality 
Rules  and  were  effective  July  27, 1998. 

PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  hi  §  81.345.  the  table  entitled 
"Utah-Carbon  Monoxide"  is  amended 
by  revising  the  entry  for  "Salt  Lake  City 
AiTea"  to  read  as  follows: 
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§81.345    Utah. 

***** 


Utah— Carbon  Monoxide 


Designated  area 


Designation 


Date^ 


Type 


Classification 


Date^ 


Type 


Salt  Lake  City  Area: 

Salt  Lake  County  (part),  Salt  Lake  City. 


3-22-99    Attainment. 


'  This  date  is  November  15,  1990,  unless  othenwise  noted. 


***** 

(FR  Doc.  99-1259  Filed  1-20-99;  8:45  am] 
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This  section  of  I  ie  FEDERAL  REGISTER 
contains  noticesj  to  the  putjiic  of  ttie  proposed 
-issuance  of  rules  and  regulations.  The 
purpose  of  thes*  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules.  { 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-MM-247-A0] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-200  and  -300  Series 
Airplanes  Equipped  With  General 
Electric  CF6-90C2  Series  Engines 

agency:  Federal 
Administratio)  t 
ACTION:  Notice 
(NPRM). 


Aviation 
DOT. 

of  proposed  rulemaking 


SUMMARY:  This  dociunent  proposes  the 
supersedure  ol  an  existing  airworthiness 
directive  (AD)j  applicable  to  certain 
Boeing  Model  747-200  and  -300  series 
airplanes,  that  icurrently  requires 
various  inspecjions  and  functional  tests 
to  detect  discrepancies  of  the  thrust 
reverser  contrcfl  and  indication  system, 
and  correction  jof  any  discrepancy 
found.  This  action  would  reduce  the 
repetitive  interval  for  one  certain 
functional  test.  This  proposal  is 
prompted  by  r«  ports  indicating  that 
several  center  <  [rive  units  (ODU)  were 
returned  to  the  manufacturer  of  the 
CDU's  because  of  low  holding  torque  of 
the  ODU  cone  brake.  The  actions 
specified  by,  th(  t  proposed  AD  are 
intended  to  ensure  the  integrity  of  the 
fail  safe  features  of  the  thrust  reverser 
system  by  preventing  possible  failure 
modes  in  the  ti  rust  reverser  control 
system  that  can  result  in  inadvertent 
deployment  of  i  thrust  reverser  during 
flight. 

DATES:  Commei  its  must  be  received  by 
March  8,  1999. 

ADDRESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration!  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rulet  Docket  No.  98-NM- 
247-AD,  1601  Band  Avenue,  SW.. 
Renton.  Washiijgton  98055-4056. 
Comments  may  be  inspected  at  this 
location  betweep  9:00  a.m.  and  3:00 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  Thorson,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1357; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  Ught 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-247-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No. 


98-NM-247-AD,  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055^4056. 

Discussion 

On  March  3.  1995.  the  FAA  issued  AD 
95-06-01.  amendment  39-9171  (60  FR 
13623,  March  14,  1995),  appUcable  to 
certain  Boeing  Model  747-200  and  -300 
series  airplanes,  to  require  various 
inspections  and  functional  tests  of  the 
thrust  reverser  control  and  indication 
system,  and  correction  of  any 
discrepancy  found.  That  action  was 
prompted  by  an  investigation  to 
determine  the  controllability  of  Model 
747  series  airplanes  following  an  in- 
flight thrust  reverser  deployment,  which 
revealed  that,  in  the  event  of  thrust 
reverser  deployment  during  high-speed 
climb  or  during  cruise,  these  airplanes 
could  experience  control  problems.  The 
requirements  of  that  AD  are  intended  to 
ensure  the  integrity  of  the  fail  safe 
features  of  the  thrust  reverser  system  by 
preventing  possible  failure  modes  in  the 
thrust  reverser  control  system  that  can 
result  in  inadvertent  deployment  of  a 
thrust  reverser  during  flight. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  reports  indicating  that 
several  thrust  reverser  center  drive  units 
(CDU)  were  returned  to  the 
manufacturer  of  the  CDU's  because  of 
low  holding  torque  of  the  CDU  cone 
brake.  This  possible  failure  condition 
was  not  included  in  any  previous  safety 
assessment  of  the  thrust  reverser  by  the 
manufacturer.  The  returned  CDU's  had 
accumulated  between  3.400  and  3,600 
total  flight  hours.  The  cause  of  the  low 
holding  torque  is  a  combination  of  cone 
brake  wear,  overrunning  clutch  wear, 
and  grease  contamination  of  the  cone 
brake.  Such  a  low  torque  condition 
could  result  in  failure  of  the  cone  brake 
of  the  CDU.  which  could  disable  one  of 
the  fail  safe  features  of  the  thrust 
reverser  system  that  prevent 
deployment  of  a  thrust  reverser  during 
flight. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-78A2166, 
Revision  1,  dated  October  9,  1997, 
which  describes  procedures  for  a 
functional  test  of  the  CDU  cone  brake  on 
each  thrust  reverser.  The  procedures  for 
the  functional  test  of  the  cone  brake  are 
substantially  similar  to  those  described 
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in  Boeing  Alert  Service  Bulletin  747- 
78A2130,  dated  May  26, 1994  (which 
was  referenced  as  the  appropriate 
source  of  service  information  in  AD  95- 
06-01).  However,  Boeing  Service 
Bulletin  747-78A2166.  Revision  1, 
specifies  a  shorter  repetitive  interval  for 
the  functional  test  (650  flight  hours) 
than  was  specified  in  Boeing  Alert 
Service  Bulletin  747-78A2130  (1,300 
flight  hours). 

The  FAA  previously  reviewed  and 
approved  Boeing  Alert  Service  Bulletin 
747-78A2130,  dated  May  26, 1994, 
which  describes  procedures  for  various 
inspections  and  functional  tests  of  the 
thrust  reverser  control  and  indication 
system  (including  a  functional  test  of 
the  ODU  cone  br^e),  and  correction  of 
any  discrepancy  found. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
interided  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  luisafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  95-06-01  to  continue  to 
require  various  inspections  and 
functional  tests  to  detect  discrepancies 
of  the  thrust  reverser  control  and 
indication  system,  and  correction  of  any 
discrepancy  found.  This  proposed  AD 
would  reduce  the  repetitive  interval  for 
the  functional  test  of  the  CDU  cone 
brake.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
service  bulletins  described  previously, 
except  as  discussed  below. 

Difference  Between  Latest  Service 
Bulletin  and  This  Proposed  AD 

Operators  should  note  that  Boeing 
Service  Bulletin  747-78A2166.  Revision 
1,  specifies  that  the  functional  test  of  the 
CDU  cone  brake  described  in  that  / 
service  bulletin  is  not  necessary  for 
Model  747-200  and  -300  series 
£urplanes  that  are  equipped  with  thrust 
reversers  modified  in  accordance  with 
Boeing  Service  Bulletin  747-78-2144 
(or  production  equivalent).  Boeing 
Model  747-200  and  -300  series 
airplanes  having  line  numbers  1061  and 
higher  are  equipped  with  such  modified 
thrust  reversers;  therefore,  the  effectivity 
listing  of  Boeing  Service  Bulletin  747- 
78A2166,  Revision  1,  includes  only 
Model  747  series  airplanes  equipped 
with  General  Electric  Model  CF6-80C2 
engines  having  line  numbers  679 
through  1060  inclusive. 

This  AD,  however,  would  require  that 
the  cone  brake  functional  test  be 
performed  on  Model  747-200  and  -300 


series  airplanes  equipped  with  General 
Electric  Model  CF6-80C2  engines 
regardless  of  whether  they  are  equipped 
with  thrust  reversers  modified  in 
accordance  with  Boeing  Service  Bulletin 
747-78-2144.  The  FAA  has  determined 
that  an  inspection  interval  of  1,000 
hours  time-in-service  (which  was 
required  by  AD  95-06-01)  does  not 
provide  a  sufficient  level  of  safety  for 
either  the  modified  or  unmodified 
thrust  reversers,  given  the  low  holding 
torque  condition  that  has  been 
identified  for  the  CDU  cone  brake. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  currently  is  developing  a 
modification  that  will  positively  address 
the  imsafe  condition  addressed  by  this 
AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 

Cost  Impact 

There  are  approximately  9  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  2 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  actions  proposed  by  this  AD 
would  not  add  any  additional  economic 
burden  on  affected  operators,  other  than 
the  costs  that  are  associated  with 
repeating  the  functional  test  of  the  cone 
brake  at  reduced  intervals  (at  intervals 
not  to  exceed  650  hoiu«  time-in-service 
rather  than  at  intervals  not  to  exceed 
1,000  hours  time-in-service).  The 
current  costs  associated  with  AD  95-06- 
01  are  reiterated  in  their  entirety  (as 
follows)  for  the  convenience  of  affected 
operators. 

The  actions  that  are  currently 
required  by  AD  95-06-01,  and  retained 
in  this  AD,  take  approximately  33  work 
bom's  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $3,960,  or 
$1,980  per  airplane,  per  inspection/test 
cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  wall  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9171  (60  FR 
13623,  March  14,  1995).  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  98-NM-247-AD.  Supersedes 
AD  95-06-01.  Amendment  39-9171. 

Applicability:  Model  747-200  and  -300 
series  airplanes  equipped  with  General 
Electric  Model  CF6-80C2  series  engines  with 
Power  Management  Control  engine  controls, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  asuassment  of  the 
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effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  cqndition  addressed  by  this 
AD;  andiJf  the  \|nsafe  condition  has  not  been 
eliminatro,  the  ^quest  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  p^viously. 

To  ensure  the  lintegrity  of  the  fail  safe 
features  of  the  tl^rust  reverser  system  by 
preventing  possible  failure  modes  in  the 
thidst  reverser  cbntrol  system  that  can  result 
in  inadvertent  deployment  of  a  thrust 
reverser  during  flight,  accomplish  the 
following: 


Restatement  of  Requirements  of  AD  95-06- 
01 

(a)  Within  Qoiays  after  April  13, 1995  (the 
effective  date  AD  95-0&-01,  amendment  39- 
9171),  perform  t|sts  of  the  position  switch 
module  and  the  cone  brake  of  the  center 
drive  unit  (CDUIon  each  thrust  reverser,  and 
{jerform  an  inspection  to  detect  damage  to 
the  bullnose  seal  on  the  translating  sleeve  on 
each  thrust  reverter,  in  accordance  with 
paragraphs  III. A.I  through  III.C.  of  the 
AccomplishmenMnstructions  of  Boeing  Alert 
Service  Bulletin  t'47-78A2130,  dated  May 
26,  1994.  Repeat  pie  tests  and  inspection 
thereafter  at  intervals  not  to  exceed  1,000 
hours  time-in-sefvice  until  the  functional  test 
required  by  parairaph  (d)  of  this  AD  is 
accomplished.    T 

(b)  Within  9  m|)nths  after  April  13,  1995. 
perform  inspections  and  functional  tests  of 
the  thrust  reversqr  control  and  indication 
system  in  accord)  mce  with  paragraphs  III.D. 
through  III.F.,  III.H.,  and  III.I.  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  ;'47-78A2130,  dated  May 
26, 1994.  Repeat  :hese  insf>ections  and 
functional  tests  tl  lereafter  at  intervals  not  to 
exceed  18  month  i. 

(c)  If  any  of  the]  inspections  and/or 
functional  tests  required  by  paragraphs  (a) 
and  (b)  of  this  A0  cannot  be  successfully 
performed,  or  if  aby  discrepancy  is  found 
during  those  insptections  and/or  functional 
tests,  accomplish  either  paragraph  (c)(1)  or 
(c)(2)  of  this  AD. 

(1)  Prior  to  further  flight,  correct  the 
discrepancy  found,  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-78A2130, 
dated  May  26, 19^.  Or 

(2)  The  airplan^  may  be  operated  in 
accordance  with  ihe  provisions  and 
limitations  specified  in  an  operator's  FAA- 
approved  Minim\im  Equipment  List  (MEL), 
provided  that  no  Biore  than  one  thrust 
reverser  on  the  airplane  is  inoperative. 

New  Requirement  of  This  AD 

(d)  Within  1,000  hours  time-in*service  after 
the  most  recent  tekt  of  the  CDU  cone  brake 
performed  in  accordance  with  paragraph  (a) 
of  this  AD,  or  witlin  650  hours  time-in- 
service  after  the  effective  date  of  this  AD, 
whichever  occurs  first:  Perform  a  functional 
test  to  detect  disc^pancies  of  the  CDU  cone 
brake  on  each  thnjst  reverser,  in  accordance 
with  Boeing  Service  Bulletin  747-78A2166, 
Revision  1,  dated  October  9,  1997.  or 
paragraph  III.B.  o(  the  Accomplishment 
Instructions  of  Bo  ling  Alert  Service  Bulletin 
747-78A2130.  datsd  May  26.  1994.  Repeat 

thereafter  at  intervals  not 


the  functional  test 


to  exceed  650  hours  time-in-service. 
Accomplishment  of  such  functional  test 
constitutes  terminating  action  for  the 
repetitive  test  of  the  CDU  cone  brake  required 
by  paragraph  (a)  of  this  AD. 

(e)  If  any  functional  test  required  by 
paragraph  (d)  of  this  AD  cannot  be 
successfully  performed,  or  if  any  discrepancy 
is  found  during  any  functional  test  required 
by  paragraph  (d)  of  this  AD,  accomplish 
either  paragraph  (e)(1)  or  (e)(2)  of  this  AD. 

(1)  Prior  to  further  flight,  correct  the 
discrepancy  found,  in  accordance  with 
Boeing  Service  Bulletin  747-78A2166, 
Revision  1.  dated  October  9,  1997,  or 
paragraph  III.B.  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
747-78A2130,  dated  May  26,  1994.  Or 

(2)  The  airplane  may  be  operated  in 
accordance  with  the  provisions  and 
limitations  specified  in  the  operator's  FAA- 
approved  MEL,  provided  that  no  more  than 
one  thrust  reverser  on  the  airplane  is 
inoperative. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
14, 1999. 

DairelJ  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  99-1307  Filed  1-20-99;  8:45  am] 
8H.LMG  CODE  491»-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Docitet  No.  98-AGL-80] 

Proposed  Modification  of  Class  E 
Airspace;  Shelbyvilie,  IN 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Shelbyvilie, 
IN.  A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SLAP)  to  Runway  (Rwy)  01, 
and  a  GPS  SLAP  to  Rwy  19,  have  been 


developed  for  Shelbyvilie  Municipal 
Airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approaches.  This 
action  proposes  to  modify  the  existing 
surface  area  by  increasing  the  radius  of 
the  existing  controlled  airspace  for  this 
airport. 

DATES:  Comments  must  be  received  on 
or  before  March  3,  1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicato  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  98-AGL-80,  2300  East 
Devon  Avenue,  Des  Plaines,  IHinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  lUinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  lUinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-80."  The  postcard  vfill  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  Tor  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
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in  this  notice  may  be  changed  in  Ught 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Coimsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NFRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230, 800  Independence 
Avenue,  S.W.,  Washington,  DC  20591, 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  niunber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Shelbyville,  IN,  to 
accommodate  aircraft  executing  the 
proposed  GPS  Rwy  01  SLAP,  and  the 
GPS  Rwy  19  SLAP,  at  Shelbyville 
Municipal  Airport  by  modifying  the 
existing  controlled  airspace.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approaches.  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  siu'face  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 


impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  IN  E5  ShelbyriUe,  IN  [Revised] 

Shelbyville  Municipal  Airport,  IN, 

(Lat.  39''34'41"N.,  long.  85''48'12"W.) 
Shelbyville  VORTAC. 

(Ut.  39''37'57"  N.,  long.  85°49'28"  W.) 
That  airspace  axtending  upward  from  700 
feet  above  the  surface  within  a  6.7-mile 
radius  of  the  Shelbyville  Municipal  Airport 
and  within  1.8  miles  each  side  of  the 
Shelbyville  VORTAC  340°  radial  extending 
from  the  6.7-mile  radius  to  9.6  miles  north 
of  the  VORTAC,  excluding  the  airspace 
within  the  Mount  Comfort,  IN,  Class  E 
airspace  area. 
*         *         *         *         * 

Issued  in  Des  Plaines,  Illinois  on  December 
31, 1998. 

Michelle  M.  Behm, 
Acting  Manager,  Air  Traffic  Division. 
(FR  Doc.  99-1100  Filed  1-20-99^8:45  am] 
BILUNQ  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

14  CFR  Part  389 

[Docket  No.  081-09-6003;  Notice  No.  99- 

1] 

RIN  2105-AC47 

Fees  and  Charges  for  Special  Services 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  is  proposing 
to  revise  14  CFR  Part  389  to  bring  the 
fees  we  charge  to  beneficiaries  of  certain 
economic,  aviation-related  licensing 
services  in  line  with  the  costs  incurred 
to  provide  those  services.  We  also  are 
proposing  to  remove  or  update  obsolete 
provisions  and  organizational  references 
included  in  the  existing  regulations. 
DATES:  Comments  should  be  received  no 
later  than  March  22,  1999. 
ADDRESSES:  Five  (5)  copies  of  any 
comments  should  be  sent  to  Department 
of  Transportation  Dockets,  Room  PL- 
401.  400  7th  Street,  SW.,  Washington, 
DC  20590-0002,  and  should  refer  to  this 
docket.  Acknowledgment  of  comments 
requires  you  to  include  a  stamped,  self- 
addressed  postcard  that  the  Docket  clerk 
will  time  and  date-stamp,  and  return. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  H.  New  or  Mr.  John  D.  Miller, 
Office  of  Planning  and  Special  Projects, 
X-60,  Department  of  Transportation,  at 
the  address  above.  Telephone  (202) 
366-4868. 

SUPPLEMENTARY  INFORMATION:  Part  389  of 
Title  14  of  the  Code  of  Federal 
Regulations — Fees  and  Charges  for 
Special  Services — describes  certain 
special  services  related  to  aviation 
economic  proceedings  that  the 
Department  provides  to  the  pubUc.  and 
sets  forth  the  fees  and  charges 
applicable  to  those  services.  This 
regulation  has  not  been 
comprehensively  updated  since  January 
1983,  when  economic  regulation  of 
interstate  and  foreign  air  transportation 
was  overseen  by  the  Civil  Aeronautics 
Board.  Congress  "sunset"  the  Board  in 
January  1985,  at  which  time  the  Board's 
residual  functions  were  transferred  to 
the  Office  of  the  Secretary,  DOT.  Today, 
some  of  the  services  identified  in  Part 
389  are  no  longer  provided,  while 
several  other  services  are  provided  but 
are  not  included.  Further,  most  of  the 
service  processing  fees  prescribed  in 
section  389.25(a)  are  not  sufficient  to 
recover  our  processing  costs,  while  the 
prescribed  fee  in  a  few  instances  is  too 
high.  Because  of  these  conditions,  the 
General  Accounting  Office  nas 
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revisions  that 
continue  to  pre 
extent  commer 
costs.  A  revised 
on  the  resuhs  < 


recommended  ^lat  the  Department 

update  the  rule|  to  reflect  the  services 

that  we  currently  provide  and  to  ensure 

that  our  fees  are  commensurate  with  the 

actual  costs  of  providing  those  services. 

(GAO/RCEEV-qM) 
Consequently,  we  have  undertaken  an 

analysis  of  the  special  services  the 
Department  provides  in  aviation  . 
economic  proceedings,  the  fees 
currently  in  forjce  for  those  services,  and 
re  needed  for  us  to 
vide  services  to  the 
Burate  with  our  actual 
.  schedule  of  fees  based 
f  our  analysis  is  set  forth 
in  this  proposed  rule.  Additionally,  the 
rule  would  remove  or  update  obsolete 
provisions  and  prganizational  references 
sprinkled  throughout  Part  389  and 
replace  referen<  ;es  to  the  Federal 
Aviation  Act  w  th  references  to  Subtitle 
VII  of  Title  49  c  f  the  United  States  Code 
(TransportationD. 

Major  Changes 

The  Departmi  snt  is  proposing  a  major 
reorganization  (if  the  processing  fee 
schedule  contained  in  existing  section 
389.25(a).  Of  th;  50  fee  items  hsted  in 
the  schedule,  w  b  are  proposing  to 
eliminate  10  an  1  to  retain  or  revise  the 
remaining  40.  V^e  also  are  proposing 
various  new  items,  resulting  in  a  net 
change  from  50  to  76  schedule  items. 
All  items  consi(  ered,  there  are  55  fee 
increases,  6  fee  decreases,  9  instances  in 
which  the  fee  is  unchanged  and  6 
instances  in  wh  ch  an  item  is  reserved 
for  future  use. 

Under  the  pre  posed  fee  schedule, 
prospective  or  iicumbent  U.S.  air 
carriers  that  app  ly  for  new  or  modified 
interstate  certifi  :ate  authority  involving 
the  use  of  "small"  aircraft,  defined  as 
aircraft  with  60  seats  or  less  or  with  a 
maximum  paylcad  capacity  of  18,000 
pounds  or  less,  i  ire  grouped  with  U.S. 
commuter  air  carriers  with  regard  to  the 
processing  of  in;  tial  applications  for 
economic  operai  ing  authority, 
amendments  to  nitial  applications, 
and/or  applicati  ans  for  various 
exemptions  or  v  aivers  from  our 
regulations.  Unc  er  the  current  schedule, 
the  fees  levied  for  these  special  services 
to  U.S.  certificatsd  air  carriers  operating 
small  aircraft  ar^  the  same  as  the  fees  for 
U.S.  certificatediair  carriers  operating 
aircraft  with  more  than  60  seats.  Our 
analysis  has  determined  that  the  costs  to 
process  applications  involving  the 
former  are  substintially  lower  than  the 
costs  for  the  lattir,  yet  are  similar  to  the 
processing  costs] for  U.S.  commuter  air 
carrier  authoriza(tions. 

We  are  also  pipposing  a  new, 
incremental  fee  n  the  case  of 
apphcations  for  l^arious  international  air 


service  rights  when  the  Department 
must  conduct  a  comparative  proceeding 
to  distribute  those  rights  among 
multiple  applicants.  This  comparative 
process  entails  significantly  higher  costs 
to  the  Department  than  those  incurred 
when  a  comparative  proceeding  is  not 
necessary. 

Additionally,  except  in  the  case  of  a 
treaty  or  an  agreement,  we  are  proposing 
to  eliminate  existing  section  389.24, 
which  authorizes  the  waiver  of 
processing  fees  for  foreign  air  carriers 
under  certain  circumstances.  Currently, 
235  foreign  air  carriers  that  have  been 
granted  U.S.  economic  operating 
authority  qualify  for  this  waiver,  and  the 
annual  costs  we  incur  to  process  service 
applications  from  such  carriers  amount 
to  $248,000.  We  have  concluded  that  it 
is  neither  necessary  nor  appropriate  for 
the  U.S.  government  to  continue  to 
absorb  these  costs. 

User  Fee  Authority  and  Implementation 

Our  revised  user  charges  are  proposed 
under  the  authority  of  Title  V  of  the 
Independent  Offices  Appropriations  Act 
of  1952  ("lOAA";  31  U.S.C.  9701).  The 
lOAA  provides  that  the  head  of  a 
government  agency  may  prescribe 
regulations,  subject  to  policies 
prescribed  by  the  President,  establishing 
the  charge  for  a  service  or  "thing  of 
value"  provided  by  the  agency.  The 
statute  states  that  each  service  or  thing 
of  value  provided  by  an  agency  should 
be  self-sustaining  to  the  extent  possible, 
and  that  each  charge  imposed  to  that 
end  shall  be  fair  and  shqll  be  based  on 
(1)  the  costs  to  the  government,  (2)  the 
value  of  the  service  or  thing  to  the 
recipient,  (3)  pubhc  policy  or  interest 
served,  and  (4)  and  other  relevant 
factors. 

During  the  1970's  and  early  1980's  the 
lOAA  was  subjected  to  a  series  of 
judicial  ruhngs  to  resolve  issues  of 
interpretation.  Consequently,  the 
principles  of  user  charge 
implementation  under  the  statute  are 
well  settled,  and  are  embodied  in  the 
current  version  of  Office  of  Management 
and  Budget  Circular  A-25  ("User 
Charges,"  July  8,  1993).  This  Circular 
prescribes  federal  policy  and  guidelines 
for  executive-branch  and  independent 
agencies  to  assess  fees  for  government 
services  and  sets  forth  the  procedures  by 
which  those  agencies  are  to  implement 
user  fees.  The  principles  and  procedures 
enunciated  in  OMB  Circular  A-25  and 
relevant  to  this  proposed  rule  are  as 
follows  (emphasis  supphed  by  DOT): 

1.  It  is  the  policy  of  tne  federal 
government  to  assess  a  user  charge 
against  each  identifiable  recipient  for 
special  benefits  derived  from  federal 
activities  beyond  those  received  by  the 


general  public.  When  a  service  (or 
privilege)  provides  special  benefits  to  an 
identifiable  recipient  beyond  those  that 
accrue  to  the  general  public,  a  charge 
will  be  imposed  to  recover  the  full  cost 
to  the  federal  government  for  providing 
the  special  benefit. 

2.  A  special  benefit  will  be  considered 
to  accrue  and  a  user  charge  will  be 
imposed  when,  for  example,  a 
govermnent  service  (a)  enables  the 
beneficiary  to  obtain  more  immediate  or 
substantial  gains  or  values  (which  may 
or  may  not  be  measurable  in  monetary 
terms)  than  those  that  accrue  to  the 
general  public  (e.g.,  receiving  a  patent, 
insurance,  or  guarantee  provision,  or  a 
license  to  carry  on  a  specific  activity  or 
business  or  various  kinds  of  public  land 
use);  (b)  provides  business  stability  or 
contributes  to  pubfic  confidence  in  the 
business  activity  of  the  beneficiary  (e.g., 
insuring  deposits  in  commercial  banks); 
or  (c)  is  performed  at  the  request  of  or 
for  the  convenience  of  the  recipient,  and 
is  beyond  the  services  regularly  received 
by  other  members  of  the  same  industry 
or  group  or  by  the  general  public  (e.g., 
receiving  a  passport,  visa,  airman's 
certificate,  or  a  Custom's  inspection 
after  regular  duty  hours). 

3.  User  charges  will  be  sufficient  to 
recover  the  full  cost-to  the  federal 
government  of  providing  the  service, 
resource,  or  good  when  the  government 
is  acting  in  its  capacity  as  sovereign. 
Full  cost  includes  all  direct  and  indirect 
costs  to  any  part  of  the  federal 
government  of  providing  a  good, 
resource,  or  service.  These  costs 
include,  but  are  not  limited  to,  an 
appropriate  share  of  direct  and  indirect 
personnel  costs,  including  salaries  and 
fringe  benefits  such  as  medical 
insurance  and  retirement;  physical 
overhead,  consulting,  and  other  indirect 
costs  including  material  and  supply 
costs,  utilities,  insurance,  travel,  and 
rents  or  imputed  rents  on  land, 
buildings,  and  equipment;  management 
and  supervisory  costs;  and  the  costs  of 
enforcement,  collection,  research, 
establishment  of  standards,  and 
regulation. 

4.  No  charge  should  be  made  for  a 
service  when  the  identification  of  the 
specific  beneficiary  is  obscure,  and  the 
service  can  be  considered  primarily  as 
benefiting  broadly  the  general  public. 
However,  when  the  public  obtains 
benefits  as  a  necessary  consequence  of 
an  agency's  provision  of  special  benefits 
to  an  identifiable  recipient  (i.e.,  the 
public  benefits  are  not  independent  of, 
but  merely  incidental  to.  the  special 
benefits],  an  agency  need  not  allocate 
any  costs  to  the  public  and  should  seek 
to  recover  from  the  identifiable  recipient 
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the  full  cost  to  the  federal  government 
of  providing  the  special  benefit. 

5.  Each  agency  will  identify  the 
services  and  activities  covered  by  this 
Circular,  determine  the  extent  of  the 
special  benefits  provided,  and  apply  the 
principles  specified  [herein]  in 
determining  cost.  Full  cost  shall  be 
determined  or  estimated  from  the  best 
available  records  of  the  agency,  and  new 
cost  accounting  systems  need  not  be 
established  solely  for  this  purpose. 

Special  Services  Provided 

The  Secretary  of  Transportation  is 
responsible,  imder  Title  49  of  the 
United  States  Code  ("Transportation"), 
Subtitle  Vn  ("Aviation  Programs"),  for 
the  economic  regulation  of  interstate 
and  foreign  air  transportation.  The 
Department's  rules  and  regulations 
implementing  the  requirements  of 
Subtitle  VII  are  contained  in  Title  14  of 
the  Code  of  Federal  Regulations,  Parts 
200-399.  In  general,  nearly  all  of  the 
special  services  provided  by  the 
Department  in  the  course  of  economic 
regulation  involve  the  authority  of  a 
U.S.  or  a  foreign  air  carrier  to  conduct 
revenue-producing  interstate  or  foreign 
air  transportation  under  the 
requirements  of  Subtitle  VII  and  our 
implementing  regulations. 

Within  the  Office  of  the  Secretary,  the 
provision  of  special  services  is  carried 
out  under  delegated  authority  by  the 
Office  of  the  Assistant  Secretary  for 
Aviation  and  International  Affairs  and 
the  Office  of  the  General  Counsel.  Both 
offices  in  turn  are  organized  by  sub- 
office  and/or  division,  where  the  day-to- 
day processing  of  applications  for 
special  services  takes  place.  The 
touchstone  of  the  user  charges  set  forth 
in  this  proposed  rule  is  the  direct  labor 
time  expended  by  these  offices  to 
process  applications  for  aviation 
services  on  behalf  of  specific, 
identifiable  recipients  accorded  a 
special  benefit  as  a  consequence  of 
those  services.  Staff  of  both  offices  also 
spend  time  on  policy  development, 
analyses  and  other  aspects  of  economic 
regulation  that  are  not  directly  related  to 
the  provision  of  special  benefits  to 
identifiable  recipients.  That  labor  time 
is  excluded  from  the  scope  of  this 
rulemaking. 

With  respect  to  processing  of 
appUcations  for  special  services,  the 
principal  offices  under  the  Assistant 
Secretary  are  the  Office  of  International 
Aviation  and  the  Office  of  Aviation 
Analysis.  A  third  office,  the  Office  of 
Aviation  and  International  Economics, 
although  primarily  engaged  in  policy 
analysis,  occasionally  provides  direct 
analytical  support  for  applications 
requesting  special  services. 


The  Office  of  International  Aviation 
receives,  processes,  and  acts  on  or 
recommends  the  disposition  of  U.S.  and 
foreign  air  carrier  applications  for 
economic  authority  to  operate  between 
the  United  States  and  foreign  points.  It 
also  determines  the  disposition  of  all 
tariff  filings  by  U.S.  and  foreign  airlines. 
Within  this  office,  the  Pricing  and 
Multilateral  Affairs  division  reviews 
international  fares  and  rates  filed  by 
U.S.  and  foreign  air  carriers  to 
determine  whether  the  proposed  prices 
are  consistent  with  public  interest 
standards.  Department  rules  and  policy, 
and  applicable  international 
agreements.  This  division  also  reviews 
inter-carrier  agreements,  primarily  fare 
and  rate  agreements  filed  by  the 
International  Air  Transport  Association, 
to  determine  whether  they  should  be 
approved  and  given  antitrust  immimity. 
EHvision  analysts  also  support  licensing 
services  provided  by  the  U.S.  Air  Carrier 
Licensing  division  and  the  Foreign  Air 
Carrier  Licensing  division.  The  former 
processes  requests  by  U.S.  airUnes  for 
authority  to  serve  specific  foreign 
markets  and  applications  for  transfer  of 
international  authority  among  U.S.  air 
carriers.  The  latter  handles  all  foreign 
air  carrier  applications  (excepting 
Canadian  air  taxi  registrations)  for  the 
authority  to  operate  to  the  United  States, 
including  appUcations  for  foreign  air 
carrier  permits,  exemptions,  statements 
of  authorization  for  charter,  code-share 
and  wet-lease  operations,  and  related 
matters.  In  addition  to  these  divisions, 
geographic  aviation  specialists  for 
Europe,  Asia-Pacific-Africa,  and 
Western  Hemisphere  occasionally 
provide  direct  labor  support  for 
applications  requesting  special  services. 

Within  the  Office  of  Aviation 
Analysis,  the  provision  of  special 
services  primarily  involves  the  Air 
Carrier  Fitness  division  and  the  Special 
Authorities  division.  Air  Carrier  Fitness 
evaluates  the  fitness  of  applicants  for 
U.S.  certificated  and  U.S.  commuter  air 
carrier  operating  authority,  monitors  the 
continuing  fitness  of  certificated  and 
commuter  air  carriers,  evaluates 
requests  for  transfer  of  certificate  or 
commuter  authority,  and  processes 
applications  for  name  changes  or  trade 
names,  as  well  as  applications  for 
various  exemptions  and  waivers  from 
the  Department's  regulations.  The 
Special  Authorities  division  reviews 
charter  prospectuses  filed  by  tour 
operators,  requests  for  waivers  from 
cheuter  regulations,  and  appUcations  for 
operating  authority  from  Canadian  air 
taxi  operators,  foreign  air  fireight 
forwarders,  and  overseas  military 
personnel  charter  operators.  On 


occasion,  the  Essential  Air  Service  and 
Domestic  Analysis  division  or  the 
Economic  and  Financial  Analysis 
division  also  expend  direct  labor  time 
on  processing  applications  for  certain 
special  services,  such  as  requests  for  a 
change  in  mail  rates  or  an  exemption 
from  the  airport  slot  restrictions 
imposed  by  the  High  Density  Rule. 
Four  offices  of  the  Department's 
General  Counsel  are  involved  in  the 
provision  of  special  aviation  services: 
Envirorunental,  Civil  Rights  and  General 
Law;  International  Law;  Litigation;  and 
Aviation  Enforcement  and  Proceedings. 
Their  chief  responsibility  is  to  ensure 
that  proposed  decisions  on  applications 
for  special  services  are  in  compliance 
v^th  applicable  laws,  regulations  and 
international  agreements.  These  offices 
also  expend  direct  labor  time  when 
issues  such  as  citizenship,  bankruptcy, 
confidentiality  or  potential  litigation 
arise  in  the  course  of  processing 
applications. 

Development  of  Fees 

The  following  procedures  were  used 
to  develop  the  user  fees  proposed  in 
revised  section  389.24(a)  of  the  rule: 

In  accordance  with  the  principles  and 
procedures  of  OMB  Circular  A-25,  we 
first  examined  the  activities  conducted 
by  the  Department  to  carry  out 
economic  regulation  of  interstate  and 
foreign  air  transportation  in  order  to 
identify  those  services  that  provide  a 
special  benefit  to  a  specific,  identifiable 
recipient.  Where  the  beneficiary  is 
obscure,  or  the  nature  of  the  benefit  is 
indeterminate,  or  the  beneficiary  is 
primarily  the  public  generally,  the 
activity  was  excluded  from  further 
consideration.  An  example  is  an  action 
by  the  Department  to  suspend  or  revoke 
an  air  carrier's  economic  authority  to 
conduct  interstate  or  foreign  air 
transportation.  Such  action  is  taken 
primarily  for  the  benefit  of  the  public 
generally. 

For  those  services  identified  as 
providing  a  special  benefit  to  a  specific 
identifiable  recipient,  the  smallest 
practical  unit  for  assigning  a  fee  was 
determined  in  nearly  all  cases  to  be  the 
application  document  submitted  to  the 
Department  requesting  a  special  service 
(a  license,  an  exemption,  a  waiver,  etc.). 
There  are  two  exceptions:  for  certain 
substantive  changes  to  an  initial 
application  for  economic  operating 
authority,  the  smallest  practical  unit  is 
an  "amendment,"  and  for  certain 
requests  involving  antitrust  immunity, 
the  smallest  practical  unit  is  a 
"resolution." 

We  then  analyzed  the  work  flows  and 
direct  labor  hours  to  process 
appUcations  for  special  ser/ices.  This 
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analysis  was  bised  on  (1)  the  knowledge 
and  expertise  of  office  and  division 
supervisors,  all  of  whom  have  many 
years  of  experif  nee  overseeing  the 
processing  of  aViation  service  requests, 
and  (2)  data  on  the  actual  direct  labor 
hours  incurred  to  process  a  sample  of 
611  service  apf  lications  completed 
during  the  period  March  1997  through 
July  1998.  I 

The  results  o  f  the  work-flow  cost 
analysis  were  t^en  applied  to  calculate 
direct  labor  cosjts,  which  are  based  on 
pay  rates  in  eff#ct  ds  of  February  1998 
and  include  a  standard  allowance  for 
fringe  benefits  jpersonal  and  sick  leave, 
medical  insurance,  etc.)  that  is  based  on 
a  govemment-vride  average  published 
by  OMB  (Circular  A-76,  Handbook, 
March  1996).    1 

In  addition  tq  direct  labor,  indirect 
(overhead)  costs  of  the  Office  of  the 
Assistant  Secretary  were  distributed  to 
service  applical|ions  based  on  rates 
appUed  at  three(  levels:  office-level 
supervision,  of^ce-level  general  and 
administrative,  and  general  management 
and  support.  Tl^e  overhead  rates  are 
based  on  actual!  costs  for  the  fiscal  year 
ending  September  30,  1997,  and  exclude 
overhead  items  unrelated  to  the  delivery 
of  special  services.  In  making  overhead 
distributions,  the  rates  were  applied  to 
actual  direct  laljor  costs.  For  certain 
overhead  costs,  such  as  office  space,  it 
was  necessary  to  make  a  per  capita 
allocation  in  order  to  derive  a 
distribution  rat^.  For  the  Office  of  the 
General  Counsel,  a  single  overhead  rate 
was  applied  to  tpe  direct  labor  hours 
incurred.  j 

Finally,  fee  aihounts  were  assigned  to 
individual  special  service  items  in 
accordance  with  these  criteria: 

If  direct  laborltime  data  were  available 
for  a  particular  Service,  the  fee  was 
determined  by  qividing  total  direct  and 
indirect  costs  b)|  the  number  of 
applications  completed.  For 
administrative  c  onvenience  and  ease  of 
payment,  values  below  $100  are 
rounded  to  the  nearest  dollar  and  those 
above  $100  are  ijounded  to  the  nearest 
ten  dollars.         I 

If  direct  labor  Ldata  were  not  available 
(i.e.,  no  applicatjions  for  the  special 
service  were  coiiipleted  during  the  cost- 
collection  perio^),  the  fee  was  assigned 
based  on  the  staff's  analysis  of  the  work 
flow  to  process  ^  application  for  the 
special  service. 

If  no  direct  l^bor  data  were  available 
and  the  work-flaw  analysis  identified  no 
reason  to  assum^  costs  have  changed, 
the  existing  fee  ivas  retained. 

If  no  cost  data!  were  available,  the 
work-flow  analysis  identified  no  other 
basis  to  assign  a  fee,  and  no  extant  fee 
pertained,  the  service  item  was  reserved 


in  expectation  of  a  future  fee 
determination. 

Appendix  A  of  this  Notice  contains  a 
summary  of  our  fee  calculations  and  an 
item-by-item  justificaticMi  of  our 
proposed  fee  amounts,  including  the 
legal  basis  for  the  services  provided  to 
specific  identifiable  recipients,  the 
nature  of  the  special  benefits  accorded 
to  those  recipients,  and  the  basis  for  the 
fee  amounts  proposed.  In  addition,  we 
are  placing  in  the  docket  a  Supplement 
("Service  Job  Costs")  to  this  Notice  that 
(1)  illustrates  in  detail  how  direct  labor 
time  was  reported,  how  job  costs  were 
calculated,  and  how  overhead  rates 
were  derived;  and  (2)  Hsts  the  611 
applications  for  special  services  and 
their  costs  included  in  our  work-flow 
cost  analysis.  The  Department  would 
like  to  have  comment  on  whether  any 
fee  items  have  been  overlooked  or 
whether  others  should  be  deleted,  in 
view  of  the  methods  used  to  calculate 
fees,  as  explained  in  this  Notice  and  its 
Supplement. 

U.S.  Air  Carriers  Operating  Small 
Aircraft 

As  noted  earlier,  our  proposed  fee 
schedule  makes  a  distinction  between 
the  processing  fees  applicable  to  U.S. 
certificated  air  carriers  (or  applicants  for 
certificate  authority)  that  operate  small 
as  compared  to  large  aircraft  in 
interstate  air  transportation,  and  groups 
the  former  with  the  processing  fees 
applicable  to  authorizations  involving 
commuter  air  carrier  operations.  Our 
basis  for  making  this  distinction  is  the 
significantly  lower  processing  costs 
associated  with  appUcations  involving 
small  aircraft,  as  explained  in  detail  in 
Appendix  A,  items  9  through  12  and 
items  24  through  34.  The  Department 
would  like  to  receive  comments  on  the 
reasonableness  and  fairness  of  grouping 
small-aircraft  certificated  air  carriers 
with  commuter  air  carriers  for  purposes 
of  processing  fees. 

Additional  Fee  for  Comparative 
Proceedings 

We  also  invite  comments  on  the 
reasonableness  and  fairness  of  our 
proposed  incremental  user  charge  for 
applications  for  international  air  service 
rights  when  a  comparative  proceeding  is 
required  to  distribute  those  rights 
among  multiple  applicants.  Again,  the 
basis  for  this  proposed  fee  is  the 
additional  cost  incurred  to  conduct  a 
comparative  proceeding,  as  explained  in 
detail  in  Appendix  A,  items  52  through 
57. 


Elimination  of  Waiver  of  Foreign  Air 
Carrier  Processing  Fees 

Current  section  389.24  provides  that  a 
foreign  air  carrier,  or  such  carriers,  if 
from  the  same  country,  acting  jointly, 
may  apply  for  a  waiver  of  the 
requirements  to  pay  processing  fees, 
based  on  reciprocity  for  U.S.  air  carriers 
contained  in  the  requirement  of  their 
home  governments,  or  as  provided  in  a 
treaty  or  agreement  with  the  United 
States.  Further,  once  a  waiver  has  been 
gremted  for  a  specific  country,  no  further 
waiver  applications  need  be  filed  for 
that  country. 

To  date,  76  countries  and  the  12- 
nation  Air  Afrique  Consortium  have 
been  granted  interim  or  final  waivers 
from  the  requirement  to  pay  all  or  some 
of  the  processing  fees  contained  in 
current  section  389.25.  These  waivers  in 
all  cases  are  based  on  reciprocity:  a 
foreign  carrier  is  relieved  from  the 
Department's  processing  fees  only  if  the 
aviation  authority  of  its  home  country 
does  likewise  for  U.S.  carriers.  However, 
none  of  the  waivers  we  have  granted  are 
required  by  treaty  or  other  formal 
agreement  with  the  U.S.  government 
and  all  are  revocable  at  the 
Department's  discretion.  Eliminating  the 
waiver  provision  and  revoking  existing 
waivers  means  that  once  this  proposed 
rule  takes  effect,  all  foreign  air  carriers 
would  be  required  to  pay  the  applicable 
fee  contained  in  revised  section  389.24. 
We  recognize  that  this  action  could  spur 
the  governments  of  foreign  nations 
whose  carriers  have  benefitted  fi-om  U.S. 
fee  waivers  to  reciprocate  by  revoking 
the  fee  relief  they  have  granted  to  U.S. 
carriers  and  requiring  U.S.  carriers  to 
pay  processing  fees  in  the  future.  The 
Department  would  like  to  receive 
comments  on  its  proposed  eUmination 
of  the  foreign  air  carrier  waiver 
provision. 

Our  reason  for  proposing  to  eliminate 
the  foreign  air  carrier  waiver  provision 
is  its  cost  to  the  Department.  In  fiscal 
year  1997,  the  Foreign  Air  Carrier 
Licensing  Division  received  1,163 
applications  fi-om  foreign  carriers 
requesting  various  forms  of  operating 
authority.  Of  the  total  received,  710 
appUcations,  or  61  percent,  were 
covered  by  fee  waivers.  We  estimate  that 
the  processing  of  these  applications 
entails  approximately  2,300  labor  hours 
at  a  total  cost  to  the  Department  of 
$248,000. 

Regulatory  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review) 

The  Department  has  analyzed  the 
economic  and  other  effects  of  the 
proposed  revisions  and  has  determined 
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that  they  are  not  "significant"  within 
the  meaning  of  Executive  Order  12866. 
The  revisions  will  not  have  an  annual 
effect  on  the  economy  of  $100  miUion 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities.  The 
revisions  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency,  and  will  not  materially 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof.  Nor  do  they  raise  any 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
Executive  Order  12866. 

DOT  Regulatory  Policies  and  Procedures 

The  proposed  revisions  are  not 
significant  under  the  Department's 
Regulatory  PoUcies  and  Procedures, 
dated  February  26, 1979,  because  they 
do  not  involve  important  Departmental 
policies;  rather,  they  are  being  made 
solely  for  the  purposes  of  updating  the 
fees  charged  to  the  beneficiaries  of 
special  aviation-related  services 
provided  by  the  Department  to  help 
offset  the  costs  of  providing  the  services, 
and  of  eliminating  obsolete 
requirements  and  correcting  out-of-date 
references  in  the  rule. 

Executive  Order  12612  (Federalism) 

This  proposal  has  been  analyzed  in 
accorduice  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federahsm"),  and  the 
Department  has  determined  the 
proposed  rule  does  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Regulatory  Flexibility  Analysis 

I  certify  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  proposed  changes  would 
result  in  a  net  increase  in  the  processing 
fees  applicable  to  small  entities.  The 
new  fee  schedule,  however,  would  not 
have  a  significant  economic  impact  on 
small  entities  and  would  not  affect  a 
substantial  nimiber  of  small  entities. 

The  Small  Business  Administration 
suggests  that,  for  aircraft  services, 
"small"  represents  impacted  businesses 
with  1,500  or  fewer  employees.  For 
purposes  of  this  rulemaking,  small 
entities  are  defined  as  certificated  air 
carriers,  commuter  air  carriers,  air  taxis, 
and  air  charter  operators  that  (1)  have 
1,500  or  fewer  employees  and/or  (2) 


operate  aircraft  with  60  seats  or  less  or 
18,000  pounds  maximum  payload  or 
less.  Departmental  records  show  that 
106  certificated  air  carriers.  49 
commuter  air  carriers,  approximately 
2,800  active  air  taxis  operators,  and 
approximately  250  charter  operators 
meet  this  definition  of  a  small  entity- 
Many  of  these  small  entities  would  be 
unaffected  by  the  changes  to  the  fee 
schedule.  The  actual  economic  impact 
on  any  individual  small  entity, 
however,  would  depend  on  the  number 
and  type  of  filings  submitted  to 
implement  particular  operational 
decisions.  The  siuvey  of  applications 
ft-om  March  1997  to  July  1998  used  to 
calculate  the  new  fees  indicated  that 
only  a  small  portion  of  small  entities 
filed  applications  for  aviation  economic 
proceedings.  Moreover,  air  taxis,  the 
single  largest  class  of  small  entities,  are 
exempt  from  certain  regulatory 
requirements,  including  the  requirement 
to  obtain  certificated  authority.  Several 
of  the  fees  that  we^jropose  to  increase 
are  related  to  certificated  authority. 
Thus,  imless  they  choose  to  obtain 
certificates,  the  largest  class  of  small 
entities  would  not  be  affected  by  most 
of  the  proposed  fee  increases. 

Of  those  small  entities  that  would  be 
affected,  most  would  experience  only 
modest  fee  increases  because  most  items 
for  which  the  survey  of  applications 
suggest  that  relatively  large  numbers  of 
applications  are  filed  would  have  only 
modest  fee  increases.  For  instance,  the 
fee  for  Schedule  Item  34,  Application 
for  approval  of  amendment  to  commuter 
air  carrier  registration  under  14  CFR 
Part  298,  would  increase  from  $0  to  $5. 

National  Environmental  Policy  Act 

The  Department  has  also  assessed  the 
proposed  revisions  for  the  purpose  of 
the  National  Environmental  PoUcy  Act. 
The  revisions  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  any 
collection  of  information  requirements 
requiring  review  under  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
rule  contains  no  new  reporting, 
recordkeeping,  or  compliance 
requirements,  but  only  sets  forth  the 
processing  fees  applicable  to  existing 
regulatory  requirements. 

Regulation  Identifier  Number 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  hiformation 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 


year.  The  RIN  contained  in  the  heading 
of  this  document  can  be  used  to  cross 
reference  this  action  with  the  Unified 
Agenda. 

Lists  of  Subjects  in  14  CFR  Part  389 

Administrative  practice  and 
procedure,  Reporting  and  recordkeeping 
requirements. 


Proposed  Rule 

For  the  reasons  set  forth  above,  it  is 
proposed  that  Title  14,  Chapter  II  of  the 
Code  of  Federal  Regulations  be 
amended  as  follows: 

PART  38»-[REVISED] 

1.  Part  389  is  revised  to  read  as 
follows: 

PART  389— FEES  AND  CHARGES  FOR 
SPECIAL  SERVICES 

Subpart  A — General  Provisions 

Sec. 

389.1     Policy  and  scope. 

Subpart  B — Fees  Related  to  the  Availability 
of  Public  Records  and  Documents 

389.10    Public  disclosure  of  information. 

Subpart  C — Filing  and  Processing  License 
Fe 


389.20  Applicability  of  subpart. 

389.21  Payment  of  fees. 

389.22  Failure  to  make  proper  payment. 

389.23  Application  for  waiver  or 
modification  of  fees. 

389.24  Schedule  of  processing  fees. 

389.25  Special  rules  for  tariff  page  filings. 

389.26  Refund  of  fees. 
Authority:  31  U.S.C.  9701.  49  U.S.C. 

Chapters  401,  461. 

Subpart  A — General  Provisions 
§  389. 1    Policy  and  scope. 

Pursuant  to  the  provisions  of  31 
U.S.C.  9701  as  implemented  by  Office  of 
Management  and  Budget  Circular  A-25, 
revised  July  8, 1993,  the  Department 
sets  forth  in  this  part  the  special 
aviation-related  services  made  available 
by  the  Department  and  prescribes  the 
fees  to  be  paid  for  these  and  various 
other  services. 

Subpart  B — Fees  Related  to  the 
Availability  of  Public  Records  and 
Documents 

§  389.1 0    Public  disclosure  of  Information. 

Part  7  of  the  Office  of  Secretary 
regulations.  Public  Availability  of 
Information,  governs  the  availabiUty  of 
records  and  documents  of  the 
Department  to  the  public.  (49  CFR  part 
7) 
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Subpart  C— Filing  and  Processing 
License  Fees 

§389.20    Appli^billty  of  subpart 

(a)  This  subpart  applies  to  the  fiUng 
of  certain  docqments  and  records  with 
the  Department  by  non-government 
parties,  and  prescribes  fees  for  their 
processing. 

(b)  For  the  purpose  of  this  subpart, 
record  means  those  electronic  tariff 
records  submitted  to  the  Department 
under  subpart  W  of  part  221  of  this 
chapter,  and  cdntains  that  set  of 
information  wkich  describes  one  (1) 
tariff  f£u«,  or  thjat  set  of  information 
which  describes  one  (1)  related  element 
associated  with  such  tariff  fare.  For 
purposes  of  this  subpart,  the  term 
document  and  record  also  includes 
those  filings  m^de  electronically  under 
process  set  at  tjie  DOT  Dockets  website. 

(c)  For  the  purpose  of  this  subpart, 
small  aircraft  means  aircraft  with  60 
seats  or  less  or  jwith  a  maximum 
payload  capacity  of  18,000  pounds  or 
less.  I 

§389.21    Paymintoffees. 

(a)  Any  paper  document  or  record  for 
which  a  filing  Jee  is  required  by  §  389.24 
shall  be  accom]  )anied  by  either: 

(1)  A  check,  draft,  or  postal  money 
order,  payable  •■  o  the  Department  of 
Transportation  in  the  amount 
prescribed  in  this  part,  or 

(2)  A  request  for  waiver  or 
modification  of  the  filing  fee. 

(b)  The  filing  fee  required  by  §  389.24, 
Item  57,  concerning  carrier/gateway 
selection  from  tmong  multiple 
applicants,  sha  1  be  payable  upon 

-  submission  of  i  n  applicant's  first  filing 
subsequent  to  t  le  Department's  notice 
that  a  comparative  proceeding  is 
necessary. 

(c)  Except  foi  tariff  records  filed  under 
§221.500  of  this  title,  documents  and 
records  filed  el(  (ctronically  under 
process  set  at  tl  e  DOT  Dockets  website 
shall  be  accomjieuiied  by  a  certification 
that  the  filing  Ue  for  that  document  has 
been  or  will  be  aaid  in  accordance  with 
procedures  set  i  it  the  DOT  Dockets 
website. 

(d)  Where  a  d  ocument  relating  to  a 
single  transactif)n  or  matter  seeks 
multiple  authoities  or  rehef  and 
therefore  woulq  otherwise  be  subject  to 
more  than  one  aling  fee,  only  the 
highest  fee  shal  be  required.  Where  a 


Initial  Authority 

1  Interstate 

2  Inter^ate 

3  All-i 

4  Foreikn 


document  relating  to  more  than  one 
transaction  or  matter  seeks  multiple 
authorities  or  relief,  the  required  fiUng 
fee  shall  be  determined  by  combining 
the  highest  fees  for  each  transaction  or 
matter.  For  purposes  of  this  paragraph, 
a  specific  number  of  charters  or 
inclusive  tours  described  in  one 
application  will  be  regarded  as  a  single 
transaction  or  matter. 

(e)  No  fee  shall  be  returned  after  the 
document  has  been  filed  with  the 
Department,  except  as  provided  in 
§§  389.23  and  389.26. 

§  389.22    Failure  to  make  proper  payment 

(a)(1)  Except  as  provided  in  §  389.23, 
documents  (except  tariff  publications) 
which  are  not  accompanied  by  filing 
fees  shall  be  retiuned  to  the  filing  party, 
and  such  docimients  shall  not  be 
considered  as  filed  by  the  Department. 

(2)  Except  as  provided  in  §  389.23, 
records  which  are  not  accompanied  by 
the  appropriate  filing  fees  shall  be 
retained  and  considered  filed  with  the 
Department.  The  Department  will  notify 
the  filer  concerning  the  nonpayment  or 
underpayment  of  the  filing  fees,  and 
will  also  notify  the  filer  that  the  records 
will  not  be  processed  until  the  fees  are 
paid. 

(3)  Except  as  provided  in  §  389.23, 
documents  and  records  filed 
electronically  not  accompanied  by  the 
required  certification  in  §  389.21(b) 
shall  not  be  processed.  In  addition, 
electronic  filers  not  making  payment  in 
accordance  with  the  procedures  set  at 
the  DOT  Dockets  website  shall  be 
notified  that  unless  payment  is  made 
within  10  days  from  such  notification, 
the  document  or  record  shall  be  deemed 
to  have  been  dismissed  or  withdrawn. 

(b)  The  filing  fee  tendered  by  a  filing 
party  shall  be  accepted  by  the 
Department  office  to  which  payment  is 
made,  subject  to  post  audit  by  the  Chief, 
Accounting  Division,  Office  of  Budget 
and  Policy,  Federal  Transit 
Administration,  and  notification  to  the 
fihng  party  within  30  days  of  any 
additional  amount  due.  Not  more  than 
5  days  after  receipt  of  the  notification, 
the  determination  of  the  Chief, 
Accounting  Division,  may  be  appealed 
to  the  Chief  Financial  Officer,  who  has 
been  delegated  authority  by  the 
Department  to  decide  such  appeals.  The 
filing  party  may  submit  to  the 
Department  a  petition  for  review  of  the 

Codf  and  application  document 


Chief  Financial  Officer's  decision 
pursuant  to  §  385.30  of  this  chapter,  and 
proceedings  thereon  will  be  governed  by 
subpart  C  of  part  385  of  this  chapter. 

(c)(1)  The  amount  found  due  by  the 
Chief,  Accounting  Division,  shall  be 
paid  within  10  days  of  notification 
except  that: 

(i)  If  that  decision  is  appealed  to  the 
Chief  Financial  Officer,  the  amount  due 
shall  be  paid  within  10  days  after  the 
Chief  Financial  Officer  notifies  the  filing 
party  that  he  has  affirmed  or  modified 
the  decision  of  the  Chief,  Accounting 
Division;  and 

(ii)  If  the  decision  of  the  Chief 
Financial  Officer  is  appealed  to  the 
Department,  the  amount  due  shall  be 
paid  within  10  days  after  the 
Department  notifies  the  filing  party  that 
it  has  affirmed  or  modified  the  staff 
decision. 

(2)  If  the  amount  due  is  not  paid,  the 
dociunent  (except  a  tariff  publication) 
shall  be  returned  to  the  filing  party 
along  with  the  fee  tendered,  and  such 
docimient  shall  be  deemed  to  have  been 
dismissed  or  withdrawn. 

§  389.23    Application  for  waiver  or 
modification  of  fees. 

(a)  Applications  may  be  filed  asking 
for  waiver  or  modification  of  any  fee 
paid  under  this  subpart.  Each  applicant 
shall  set  forth  the  reasons  why  a  waiver 
or  modification  should  be  granted,  and 
by  what  legal  authority. 

(b)  Applications  asking  for  a  waiver  or 
modification  of  fees  shall  be  sent  to  the 
Director,  Office  of  International 
Aviation,  or  Director,  Office  of  Aviation 
Analysis,  as  appropriate,  and  shall 
accompany  the  document  filed. 
Applicants  may  appeal  the  decision  of 
the  appropriate  Director  to  the  Assistant 
Secretary  for  Aviation  and  International 
Affairs  under  §  385.30  of  this  chapter. 
When  no  petition  for  review  is  filed 
with  the  Assistant  Secretary,  or  when 
the  Assistant  Secretary  reviews  the 
appropriate  Director's  decision,  if  the 
amount  found  due  is  not  paid  vdthin  10 
days  after  receipt  of  notification  of  the 
final  determination,  the  document  shall 
be  returned  to  the  filing  party. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3024-0071) 

§  389.24    Schedule  of  processing  fees. 

(a)  Application — filing  fees. 

$Fee» 


U.S.  Certificated  Air  Carriers  (large  aircraft): 

scheduled  only 

charter  only 

0  only  

scheduled  only  , 


7,030 
7,030 
7,030 
7,200 
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5  Foreign  charter  only , 

6  Interstate  and  foreign  scheduled  ^ 

7  Interstate  and  foreign  charter 

8  Amendment  to  initial  application,  items  1-7  inclusive  

Initial  Authority — U.S.  Commuter  Air  Carriers  and  U.S.  Certificated  Air  Carriers  (small  aircraft): 

9  Interstate  scheduled  only 

10  Foreign  scheduled  only  

11  Interstate  and  foreign  scheduled  

12  Amendment  to  initial  application,  items  9-11  inclusive 

Exemptions,  Waivers,  Transfers — U.S.  Certificated  Air  Carriers  (large  aircraft): 

13  Pendente  Lite  Exemption .' 

14  Waiver  to  advertise,  take  reservations,  issue  tickets  or  receive  payments  before  effective  authority  is  issued  

15  Waiver  of  revocation-for-dormancy  rule 

16  Notice  of  intent  to  resume  service  when  resumption  is  30  days  or  more  after  cessation  of  service  

17  Notice  of  intent  to  resume  service  when  resumption  is  less  than  30  days  after  cessation  of  service 

18  Removal  of  restriction  on  authority  not  involving  a  change  from  small  to  large  aircraft  

19  Removal  of  restriction  on  authority  when  a  change  from  small  to  large  aircraft  is  involved  

20  Change  name/trade  name  with  reissuance  of  certificate  

21  Trade  name  registration  

-    22  Transfer  of  certificate:  New  ownership  and/or  management  

23  Certificate  transfer  Intra-corporate  reorganization  

Exemptions,  Waivers,  Transfers,  Amendments — U.S.  Commuter  Air  Carriers  and  U.S.  Certificated  Carriers  (small  aircraft): 

24  Pendente  Lite  Exemption 

25  Waiver  to  advertise,  take  reservations,  issue  tickets  or  receive  payments  before  effective  authority  is  issued  

26  Waiver  of  revocation-for-dormancy  rule 

27  (RESERVED.)  

28  Notice  of  intent  to  resume  service. 

29  (RESERVED.)  - • 

30  Change  name/trade  name  with  reissuance  of  certificate  

31  Trade  name  registration  

32  Transfer  of  certificate  or  commuter  authority:  New  ownership  and/or  management  

33  (RESERVED.)  

34  Amendment  to  commuter  registration  

Authority  for  Charter,  Air  Taxis,  Foreign  Tour  and  Foreign  Freight  Forwarder  Operations: 

35  Public  charter  prospectus  

36  Waiver  of  public  charter  regulations  

37  Foreign  tour  operator  registration  

38  U.S.  air  taxi  registration  • 

39  Canadian  charter  air  taxi  registration  • 

40  Foreign  air  freight  forwarder  authority  

41  Amendment  to  authorization,  items  35—40  inclusive 

Authorizations,  Amendments,  Exemptions,  Waivers — Foreign  Air  Carriers: 

42  Foreign  air  carrier  permit,  initial  or  renewal  

43  Exemption — More  than  10  flights  

44  Amendment  to  application,  item  42  or  43  

45  Exemption — 10  or  fewer  flights • 

46  Special  authorization,  part  375  

47  Foreign  aircraft  permit,  part  375  

48  Charter  statement  of  authorization 

49  Special  authority,  part  216 

50  Emergency  cabotage  

51  Approval  of  foreign  carrier  schedule  change  per  bilateral  agreement 

International  Route  Authority,  Exemptions,  Frequencies,  Charter  Allocations: 

52  New,  renewal  or  amendment  of  certificate  authority,  carrier  selection  not  required  

53  New,  renewal  or  amendment  of  exemption  authority,  carrier  selection  not  required  

54  New  allocation  of  &«quencies  in  limited-entry  markets,  carrier  selection  not  required 

55  Renewal  or  fi^quency  allocation  in  limited-entry  markets,  carrier  selection  not  required  

56  Charter  allocations  for  aviation  operations  into  foreign  countries,  carrier  selection  not  required 

57  Additional  charge  if  carrier/gateway  selection  is  required,  items  52-56  inclusive 

58  Route  or  frequency  transfer  • 

Code-Share,  Wet-Lease,  Transborder  and  Intermodal  Authorizations: 

59  Statement  of  code-share  authorization • 

60  Statement  of  wet-lease  authorization 

61  (RESERVED.) 

62  Approval  under  Part  222  for  foreign  carriers  to  transport  international  cargo  firom  a  U.S.  gateway  point  to  an  inte- 
rior U.S.  point  via  trucking,  per  bilateral  agreement  

Regulation  of  Tariffs  and  Rates: 

63  lATA  Resolutions,  To  and/or  from  U.S 

64  lATA  Resolutions,  Foreign-to-foreign 

65  lATA  Resolutions,  Technical  change 

66  Exemption  to  carry  traffic  not  otherwise  authorized  under  tariff  in  effect  

67  Permission  to  file  tariffs  on  less  than  statutory  notice  

68  Approval  of  waiver/modification  of  tariff  regulations ■■• 

69  Provide  certified  copies  of  tariffs  upon  request  • 


SFee' 

7,100 

7,360 

7,270 

2  1,760 

3,050 
3,150 
3,310 
»760 

1,900 

1,900 

1.370 

4,750 

1,370 

1,650 

4.750 

500 

240 

7,730 

650 

280 
280 
280 

280 

250 

65 

4,070 


15 
15 
16 
15 
IS 
19 
5 

1,550 
400 
215 
120 
110 
180 
350 
410 
330 
90 

650 
480 
630 
230 

180 

33,490 

4.990 

1.100 
300 


290 

«84 
«5 
15 
53 
40 
12 

240 
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Code  and  application  document 

Other  Exemptioi  is  and  Authorizations: 

70  Slotexemption  at  slot-controlled  airport ; 

71  Confidential  treatment  of  documents  

72  Approval  of  agreements/antitrust  immunity  

73  [RESERVED.] 

74  [RE^ERVED.l 

75  Service  mail  rate  petition  

76  Ovei'seas  military  personnel  charter  authority 

'  Fee  is  per  ap  slication  except  as  noted.  If  application  involves  multiple  items,  highest  fee  applies. 

2  Per  amendmi  nt. 

3  Payable  upor  submission  of  first  filing  subsequent  to  DOT  notice  that  a  comparative  proceeding  is  necessary. 


$Fee> 


4.340 

380 

1,080 


420 
665 


'  Per  resolutioi  i 


(b)  Electroni( :  tariff  filing  fees.  The 
filing  fee  for  one  (1)  or  more 
transactions  proposed  in  any  existing 
record,  or  for  aiiy  new  or  canceled 
records,  shall  hie  5  cents  per  record; 
Provided:  That  Ino  fee  shall  be  assessed 
for  those  recoras  submitted  to  the 
Department  pursuant  to  §221. 500(b)(1) 
of  this  chapter.! 

§  389.25    Special  rules  for  tariff  page 
filings. 

(a)  Tariffs  isslied  by  carriers.  The 
filing  fee  for  ta^ff  pages  filed  by  U.S.  air 
carriers  will  bejcharged  even  if  the  tariff 
includes  matters  involving  participating 
foreign  air  carriers.  H  will  also  be 
charged  if  the  tariff  is  issued  by  a 
foreign  air  carreer  and  includes  matters 
involving  participating  U.S.  air  carriers. 
The  fee  will  not  be  charged  for  a  blank 
loose-leaf  page  junless  it  cancels  matters 
in  the  preceding  issue  of  the  page. 

(b)  Tariffs  iss  aed  by  publishing 
agents.  (1)  If  th<  i  tariff  is  issued  for  one 
or  more  air  canfers  exclusively,  the  fee 
will  be  cheirged  for  each  page. 


(2)  If  the  tariff  is  issued  for  one  or 
more  air  carriers  and  one  or  more 
foreign  air  carriers,  the  fee  will  be 
charged  for  each  page,  except  for  those 
pages  that  the  issuing  agent  states 
contain  only: 

(i)  Matters  pertaining  exclusively  to 
foreign  air  carriers  that  have  been 
granted  a  waiver,  or 

(ii)  Changes  in  matters  pertaining  to 
foreign  air  carriers  that  have  been 
granted  a  waiver  and  that  are  included 
on  the  same  page  with  other  matters  that 
are  reissued  without  change. 

(3)  The  fee  will  not  be  charged  for  a 
blank  loose-leaf  page  unless  it  cancels 
matters  in  the  preceding  page. 

(4)  No  fee  will  be  charged  when  two 
pages  are' published  back-to-back,  one 
page  is  not  subject  to  the  fee  under 
paragraph  (b)(2)  of  this  section,  and  the 
page  on  the  reverse  is  issued  without 
substantive  change. 

(5)  The  fee  wilfbe  charged  for  two 
loose-leaf  pages  containing  a  correction 
number  check  sheet  unless  all  other 
pages  of  the  tciriff  are  exempt  from  the 
fee. 


§389.26    Refund  of  fee. 

(a)  Any  fee  charged  under  this  part 
may  be  refunded  in  full  or  in  part  upon 
request  if  the  document  for  which  it  is 
charged  is  withdrawn  before  final  action 
is  taken.  Such  requests  shall  be  filed  in 
accordance  with  §  389.23. 

(b)  Any  person  may  file  an 
application  for  refund  of  a  fee  paid  since 
April  28,  1977,  on  the  grounds  that  such 
fee  exceeded  the  Department's  cost  in 
providing  the  service.  The  application 
shall  be  filed  with  the  Chief,  Accoimting 
Division,  Office  of  Budget  and  Policy, 
Federal  Transit  Administration,  and 
shall  contain:  the  amount  paid,  the  date 
paid,  and  the  category  of  service. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3024-0071) 
Issued  in  Washington  DC,  on  January  13, 
1999. 

Charles  A.  Hunnicutt, 

Assistant  Secretary  for  Aviation  and 
International  Affairs. 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

BILLING  CODE  4910-62-P 
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Appendix  A 


FEE  COMPUTATION  SUMMARY 

Item 

Current 
Fee 

APPLICATION  (JOB)  PROCESSING  COSTS                                            | 

PROPOSED 
FEE' 

DIRECT  LABOR 

OVERHEAD                    | 

TOTAL 
COSTS 

COST 
PER 
JOB 

Oflkc        Offkc    General 
Operating    G  A  A    Mngmt 

Total 

Apps' 

Hours 

Wages 

Fringes 

Total 

1 
2 
3 

8S0 
8S0 
670 

5 

398.4 

15342 

7,264 

22.606 

2,445         5.812       4,273 

12,530 

35.136 

7,027 

7.i30 
7.030 
7.030 

4 

900 

Item  5  + 

1.06  hre.  additional  processing  time  @  S90.28  per  hr.  | 

7,197 

7.200 

S 

600 

4 

325.7 

12.403 

5,873 

18,275 

1,976         4,698       3,454 

10.128  1   28.404    | 

7.101 

7.100 

6 

1,750 

Item4- 

f  2.0  hre  additional  processing  time  @  $83.25  per  hr. 

7363 

736« 

7 

1,450 

Item  5 

f  2.0  hrs.  additional  processing  time  @  $83.25  per  hr. 

7,267 

7.270 

8 

425/200  » 

25%  of  "bMic"  fee  (see  Items  1-3). 

1.757 

1,760* 

9 

670/850 

8 

301.0 

10,679 

5.057 

15.736    1 

1.690         4.033        2.953 

8.676   1    24.412 

3,051 

3,050 
3.150 

10 

900 

Items  9  + 

1 .06  hrs.  additional  processing  time  @  $90.28  per  hr. 

3,147 

11 

1,750 

Item  10 

+  2.0  hrs.  additional  processing  time  @  $83.25  per  hr. 

3314 

3310 

12 

425 

25%  of  "basic"  fee  (see  Item  9). 

763 

760' 

13 
14 

280/360' 
280/360* 

4 

96.8 

3343 

1,583 

4,927 

521           1,255        910 

2.686 

7.613 

1,903 

1.900 
1.900 

15 

280/360' 

4 

68.0 

2,410 

1,141 

3,551 

375          90548      65567 

1,935 

5.4862 

1371 

137« 

16 

280* 

3 

172.9 

6,258 

2,963 

9,221 

977           3347        1,707 

5.031 

14.252 

4,751 

4,750 

17 

280' 

Same  u  Item  15. 

1370 

18 

None 

2 

41.5 

1,450 

686 

2.136 

227            545          398 

1.170   1     3306     1  1,653 

1,650 

19 

None 

Same  as  Item  16. 

4.750 

20 

56 

2 

13.0 

446 

211 

657 

67              165           118 

350 

1,007 

503 

500 

21 

56 

3 

9.4 

322 

152 

474 

48             120           85 

253 

727 

242 

240 

22 

290/255* 

2 

195.3 

6,769 

3,205 

9,973 

1,070         2,550       1,862 

5,483 

15,456 

7,728 

7,730 

23 

290/255' 

3 

24.3 

857 

406 

1.262 

130            320          227 

676 

1,939 

646 

650 

24 

280 

Current  fee  retained 

280 

25 

280 

Current  fee  retained 

280 

26 

280 

Current  fee  retained. 

280 

27 

280* 

Rcsenred.  1 

28 

280* 

Same  u  Item  26. 

280 

29 

None 

Reserved. 

30 

56 

2 

6.4 

228 

108 

336 

32             82            56 

169 

505 

253 

250 

31 

56 

4 

3.2 

117 

55 

172 

17             42            30 

89 

261 

65 

65 

32 

None 

3 

157.3 

5372 

2.544 

7,916 

830          2.006       1.451 

4,288 

12,204 

4,068 

4.070 

33 

None 

Reserved. 

34 

None 

25 

2.5 

59 

28 

87 

9              22            17 

48 

135 

5 

35 

39 

52 

16.9 

334 

158 

492 

73             133           97 

304 

796 

15 

36 

39 

Same  as  Item  35. 

37 

10 

3 

1.5 

21 

10 

31 

1        3               8             60 

17      1       48       1     16 

38 

8 

Same  as  Item  39 
■                      — 

39 

30 

14 

6.7 

93 

44 

137 

15             35            26 

77 

214 

15 

40 

11 

1 

0.6 

8 

4 

12 

1                3             2 

7 

19 

19 

41 

None 

30 

4.8 

67 

32 

99 

11              26            19 

55 

155 

5 

42 

760 

I 

14.0 

584 

277 

861 

232           267          190 

689 

1,549 

1349 

1450 

43 

360 

3 

11.5 

448 

212 

661 

178            205          146 

529 

1,190 

397 

400 
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Item 

Curreat 
Fee 

APPLICATION  (JOB)  PROCESSING  COSTS 

DIRECT  LABOR 

OVERHEAD 

TOTAL 
COSTS 

COST 
PER 
JOB 

PROPOSED 
FEE* 

Omce        Office     General 
Operating    G  A  A    MngmL 

Total 

Appi '  Hours 

Wages     Fringes 

Total 

44 

215 

Current  fee  retained. 

215 

45 

77 

1         1.2 

47            22 

69 

19             21            15 

55 

124 

124 

120 

46 

12 

1         1.0 

42            20 

62 

17              19            14 

50 

112 

112 

110 

47 

25 

6         9.5 

414          196 

610 

165            189          135 

488 

1,098 

183 

180 

48 

8 

19       63.8 

2,535        1,200 

3,735 

979           1.139         800 

2,918 

5,653 

350 

350 

49 

37 

2         8.7 

324          153 

477 

116            140           95 

350 

827 

414 

410 

SO 

360 

4        13.8 

509          241 

749 

196            228          160 

584 

1333 

333 

330 

SI 

None 

24       19.0 

850          403 

1,253 

338            389          276 

1,003 

2,256 

942 

94 

52 

900 

17      122.6 

4,280       2,026 

6306 

1.575         1,876       1,294 

4,745 

11,051 

650 

650 

S3 

360 

87      416.3 

16,034      7^92 

23.626 

6.011         7.095       4.930 

18,036 

41,663 

479 

480 

S4 

None 

6       38.1 

1,479         700 

2.79 

527            639          435 

1,600 

•  3,779 

630 

630 

Si 

None 

8        20.4 

711           337 

1,048 

255            307""      208 

770 

1.818 

227 

230 

S6 

None 

6        10.8 

405           192 

596 

152            180          126 

458 

1.055 

176 

180 

57 

,None 

24      924.0 

36.429      17,249 

53,678 

13.743       16313      11.532 

41,588 

95.266 

3.490 

3.490 

Marginal  Cost:  Select  (item  57,  $3.%9  Avg.)  -  (No  Select,  item%  52-56,  $479  Avg.)  - 

5« 

None 

1        52.4 

1,991         943 

2.933 

676            833          552 

2,061 

4.995 

4.994 

4,990 

S9 

8 

25      248.1 

10.737      5,084 

15,821 

3.846         4.615       3.134 

11,594 

27.415 

1,097 

1,100 

60 

8 

1 

16       53.9 

1,818         861 

2,679 

699            815          571 

2,084 

4.763 

198 

300 

61 

None! 

Reserved.  | 

62 

10 

3        10.3 

331           157 

488 

132            151           108 

391 

879 

293 

290 

63 

61 

20      174.3 

7,128       3375 

10.502 

2.557         3.075       2,090 

7,722 

18,225 

84' 

Adjustment  to  per  resolution  basts:  $  1 8,225  total  cost  /  2 1 6  total  resolutions  - 

64 

61 

.33 21 3    .733          347           1,080    j      291            335          238          864          1,944          59 

5' 

Adjustment  to  per  resolution  basis:  $1,944  total  cost  /417  total  resolutions  - 

65 

None 

23       4.8 

133           63 

195      1        53             61            43 

156     1      352      1     15 

15 

66 

53 

Current  fee  retained. 

S3 

67 

12 

95       65.3 

1,442        682 

2,124           573            659          468 

1.700  1     3.824     1     40 

40 

68 

12 

Current  fee  retained.  | 

12 

69 

2-H).15/ri 

6        20.8 

548          260 

808 

218            250          178 

646 

1.454 

242 

240 

70 

None 

4       207.3 

7471       3.585 

11.156 

1.251         2,868       2,093 

6,212 

17368 

4342 

4)340 

71 

None 

2         9.5 

339          161 

500 

48             121          846 

253 

753 

376 

380 

72 

1.080 

Current  fee  retained.  | 

1.080 

73 

None 

Reserved. 

74 

None 

Reserved 

75 

420 

Current  fee  retained. 

420  . 

76 

665 

Current  fee  retained. 

665 

'  Apps  =  Applications  (jobs)  completed. 

'  P*roposed  fee  is  per  application  unless  noted  otherwise.  For  administrative  convenience,  computed  fees  below  $100  are  rounded  ti 
nearest  S I  and  those  above  $  1  DO  are  rounded  to  the  nearest  $  1 0  in  setting  proposed  amounts. 

*  If  foreign  scheduled  or  charter,  respectively. 
'  Proposed  fee  it  per  amendment. 

'  If  foreign  air  tiansportation,  latter  figure  applies. 

*  Assumes  request  for  waiver  of  45-day  advance  notice  requirement  (14  CFR  204.7). 
'  Proposed  fee  i|  per  resolution. 

othc 

UNO  CO 

OE  4910-6  !- 

-C 

- 

1 

, 

* 
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Justifications  of  Proposed  User  Fees 

The  following  sections  set  forth  the 
legal  authority  for  the  special  services 
included  in  our  proposed  fee  schedule, 
the  nature  of  the  special  benefits  those 
services  provide  to  identifiable  private 
recipients,  and  our  rationale  for  the  fee 
amounts  we  propose.  As  described 
earlier,  proposed  amounts  are  based  on 
our  analysis  of  the  work  processes  aiKi 
costs  required  to  deliver  special  services 
to  specific  identifiable  recipients,  direct- 
labor  time  and  cost  data  on  special 
services  for  a  sample  of  more  than  600 
applications  that  we  completed  during 
the  period  March  1997-July  1998,  and 
the  related  indirect  (overhead)  costs 
distributable  to  the  processing  of  those 
applications.  When  available, 
applications  cost  data  are  applied  to 
compute  the  proposed  fee,  defined  as 
the  total  cost  incurred  for  a  specific 
service  divided  by  the  total  number  of 
applications  completed.  If  no  cost  data 
are  available  for  a  particular  service  (i.e., 
no  applications  for  that  service  were 
completed  during  the  cost-collection 
period),  and  we  have  no  other  analytic 
basis  to  justify  a  cheuige,  the  current  fee 
is  retained.  If  a  particular  type  of  service 
has  neither  current  cost  data  nor  an 
extant  fee,  no  fee  is  proposed  and  a 
schedule  item  is  reserved.  In  accordance 
with  federal  user-charge  policy  (OMB 
Circular  A-25,  par.  8),  we  intend  to 
continue  cost  collection  and  analysis  as 
needed  to  revisit  the  fee  schedule  at 
least  biennially  and  to  revise  or  update 
fee  items  as  warranted  by  changes  in  our 
costs  or  the  special  services  we  provide. 

Initial  Authority — U.S.  Certificated  Air 
Carriers  (Large  Aircraft):  Schedule  Items 
1-8 

CXu-  analysis  of  the  processes  involved 
to  perform  certification  services 
determined  that  there  is  a  significant 
difference  in  processing  costs  between 
those  prospective  air  carriers  whose 
applications  entail  the  operation  of 
"large"  aircraft  (more  than  60  seats  or 
more  than  18,000  pounds  maximimi 
payload)  and  those  whose  applications 
involve  "small"  aircraft  (60  seats  or  less 
or  18,000  poimds  maximum  payload  or 
less).  Accordingly,  although  the 
statutory  basis  and  nature  of  special 
benefits  are  identical  in  both  instances, 
we  are  proposing  separate  certification 
categories  and  fees  based  on  aircraft 
size,  with  schedule  items  1-8  appfied  to 
apphcations  involving  large  aircraft. 

Schedule  Item  1.  Initial  application 
for  certificate  authorizing  interstate 
scheduled  air  transportation  under  49 
U.S.C.  41102(a)(1).  Section  41101(a)(1) 
of  Title  49  of  the  United  States  Code 
("the  Statute")  provides  that  an  air 


carrier  may  engage  in  interstate 
scheduled  air  transportation  of  persons, 
property,  or  mail  only  if  it  has  been 
issued  a  certificate  by  the  Department  of 
Transportation.  Section  41102(b)(1)  of 
the  Statute  requires  the  Department  to 
find  such  an  air  carrier  "fit,  willing,  and 
able"  to  provide  the  air  transportation  to 
be  authorized  by  the  certificate,  and  to 
find  that  the  carrier  is  a  U.S.  citizen  as 
defined  in  section  40102(a)(15)  of  the 
Statute.  A  fee  for  processing  an 
application  for  this  authority  is 
warranted  because  the  applicant  is 
seeking  the  special  benefit  of  the 
Department's  authorization  to  conduct 
revenue-producing  interstate  scheduled 
air  transportation. 

Schedule  Item  2.  Initial  appUcation 
for  certificate  authorizing  interstate 
charter  air  transportation  under  49 
U.S.C.  41102(a)(3).  Section  41101(a)(2) 
of  the  Statute  provides  that  an  air  carrier 
may  engage  in  interstate  charter  air 
transportation  of  persons,  property,  or 
mail  only  if  it  has  been  issued  a 
certificate  by  the  Department.  Section 
41102(b)(2)  requires  the  Department  to 
find  the  carrier  fit,  willing,  and  able  to 
provide  the  air  transportation  to  be 
authorized  by  the  certificate,  and  to  find 
that  the  carrier  is  a  U.S.  citizen  as 
defined  in  section  40102(a)(15).  A  fee 
for  processing  an  application  for  this 
authority  is  justified  since  the  applicant 
is  seeking  the  special  benefit  of  the 
Department's  authorization  to  conduct 
revenue-producing  interstate  charter  air 
transportation. 

Schedule  ifem  3.  Initial  application 
for  certificate  authorizing  interstate  all- 
cargo  transportation  under  49  U.S.C. 
41103.  Section  41103  of  the  Statute 
provides  that  the  Department  may  issue 
to  a  U.S.  citizen  an  all-cargo  air 
transportation  certificate  authorizing  it 
to  engage  in  [interstate]  all-cargo  air 
transportation.  This  section  requires  the 
E)epartment  to  find  the  carrier  fit, 
wilUng,  and  able  to  provide  the  air 
transportation  to  be  authorized.  A  fee 
for  processing  an  application  for  all- 
cargo  authority  is  warranted  since  the 
applicant  is  seeking  the  special  benefit 
of  the  Department's  authorization  to 
conduct  revenue-producing  all-cargo  air 
transportation. 

Our  analysis  of  the  work  flow  and 
time  required  to  process  the  foregoing 
applications  determined  that  the 
resources  expended  are  essentially  the  " 
same  for  each  type  of  initial  application. 
For  this  reason,  we  are  proposing  the 
identical  fee  for  each  type,  based  on  the 
following  cost  data: 

Direct  Labor  $22,650.80 

Overhead  15,530.44 


Total  Cost  35.136.24 

Applications  processed  5 

Cost  per  application  7,027.25 

Proposed  fee,  Items  1-3:  per 

application 57,030.00 

Our  smalysis  also  found  that  there  are 
measurable  differences  in  processing 
costs  depending  on  whether  an 
applicant  requests  initial  authority  to 
provide  (1)  Foreign  scheduled  compared 
with  interstate  scheduled  service;  (2) 
foreign  charter  compared  with  interstate 
charter  service;  (3)  both  interstate  and 
foreign  scheduled  service;  and  (4)  both 
interstate  and  foreign  charter  service. 
Accordingly,  we  are  proposing  a 
different  fee  for  each  type  as  explained 
below. 

Schedule  Item  4.  Initial  application 
for  certificate  authorizing  foreign 
scheduled  air  transportation  under  49 
U.S.C.  41102(a)(1).  Section  41101(a)(1) 
of  the  Statute  provides  that  an  air  carrier 
may  engage  in  foreign  scheduled  air 
transportation  of  persons,  property,  or 
mail  only  if  it  has  been  issued  a 
certificate  by  the  Department.  Section 
41102(b)(1)  of  the  Statute  requires  the 
Department  to  find  the  carrier  fit, 
willing,  and  able  to  provide  the  air 
transportation  to  be  authorized  by  the 
certificate,  and  to  find  that  the  carrier  is 
a  U.S.  citizen  as  defined  in  section 
40102(a)(15)  of  the  Statute.  Further, 
under  section  41102(b)(2).  the 
Department  is  required  to  find  that  the 
proposed  foreign  air  transportation  is 
consistent  with  the  public  convenience 
and  necessity  and.  under  section 
41102(d).  to  submit  each  decision 
authorizing  an  application  to  engage  in 
foreign  air  transportation  to  the 
President  for  approval  in  accordance 
with  section  41307.  A  fee  for  processing 
an  application  under  these  provisions  of 
the  Statute  is  warranted  since  the 
applicant  is  seeking  the  special  benefit 
of  the  Department's  authorization  to 
conduct  revenue-producing  foreign 
scheduled  air  transportation. 

We  did  not  process  any  applications 
under  this  schedule  item  during  the 
cost -collection  period.  However,  our 
analysis  determined  that  foreign 
scheduled  requires  greater  processing 
time  than  foreign  charter  (see  cost  data 
below)  because  of  the  need  to  evaluate 
compliance  with  extant  bilateral 
agreements  and  to  prepare  the  requisite 
implementing  language  for  the 
Department's  final  order  authorizing  the 
requested  operations.  The  proposed  fee 
is  therefore  derived  as  follows: 

Cost  per  application,  Foreign 

Charter,  Item  5  (see  below)  ..        $7,100.89 
Additional  processing  cost 

(1.06  hrs.  at  $90.28  per  hi  1  95.70 
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Cost  p)er  applicat 


on 


Proposed  fee, 
plication  ... 


Item  4:  per  ap- 


7,196.59 


7,200.00 


Schedule  her  i  5.  hiitial  application 
for  certificate  ai  ithorizing  foreign  charter 
air  transportatic  n  under  49  U.S.C. 
41102.  Section  41101(a)(2)  of  the  Statute 
provides  that  art  air  carrier  may  engage 
in  foreign  charter  air  transportation  only 
if  it  has  been  issued  a  certificate  by  the 
Department,  while  section  41102(b)(2) 
requires  the  Department  to  find  such  an 
air  carrier  fit,  wilUng,  and  able  to 
provide  the  air  transportation  to  be 
authorized  by  the  certificate,  and  to  find 
that  the  carrier  is  a  U.S.  citizen  as 
defined  in  sectiin  40102(a)(15).  Further, 
under  section  41 102(b)(2),  the 
Department  is  required  to  find  that  the 
proposed  foreign  air  transportation  is 
consistent  with  the  pubUc  convenience 
and  necessity  and,  under  section 
41102(d),  to  submit  each  decision 
authorizing  an  application  to  engage  in 
foreign  air  transbortation  to  the 
President  for  approval  in  accordance 
with  section  41307.  A  fee  for  processing 
an  appHcation  under  these  provisions  of 
the  Statute  is  warranted  since  the 
applicant  is  seeling  the  special  benefit 
of  the  Departmetit's  authorization  to 
conduct  revenue-producing  foreign 
charter  air  trans|>ortation. 

The  proposed  fee  for  this  service  is 
determined  as  follows: 


Direct  Labor 
Overhead  


Total  Cost 


Applications  procsssed 
Cost  per  application 
Proposed  fee.  Item  5:  per  ap- 
plication .... 


$18,275.10 
10,128.44 

28.403.54 

4 
7,100.89 

7,100.00 


Schedule  hen{  6.  Initial  application 
for  certificate  authorizing  interstate 
scheduled  air  trj  nsportation  under  49 
U.S.C.  41102(a)(1)  AND  foreign 
scheduled  air  trt  nsportation  under  49 
U.S.C.  41102(a)(J).  Although  the  basic 
evaluation  process  is  the  same  for  dual 
and  single-authority  applications,  the 
former  entails  a  marginally  greater 
amount  of  time  (J2  hours)  to  analyze  the 
additional  servide  proposal  and  to 
process  a  second  authorization.  Thus, 
the  proposed  fee  for  this  schedule  item 
is  derived  as  follows: 


Cost  per  application 
Scheduled  only 

Additional 
hrs.  at  $83.25 


Foreign 

Item  4  

processing  cost  (2 
hr.)  


p(T 


Cost  per  applicati(  m 


Proposed  fee.  Item 
plication 


6:  per  ap- 


$7,196.59 

166.50 

7,363.09 

7,360.00 


Schedule  Item  7.  Initial  application 
for  certificate  authorizing  interstate 
charter  air  transportation  under  49 
U.S.C.  41102(a)(3)  AND  foreign  charter 
air  transportation  under  49  U.S.C. 
41102.  As  with  item  6,  item  7  involves 
marginally  greater  time  for  processing  a 
second  authority.  The  proposed  fee  is 
derived  in  a  similar  fashion  thusly: 

Cost  per  application,  Foreign 

Charter  only,  Item  5  $7,100.89 

Additional  processing  cost  (2 

hrs.  at  $83.25  per  hi.]  166.50 


Cost  per  application 


7,267.39 


Proposed  fee.  Item  7:  per  ap- 
plication   


7.270.00 


Schedule  Item  8.  Amendment  to 
initial  application,  schedule  items  1-7 
inclusive.  Under  section  302.5  of  its 
procedural  regulations,  the  Department 
requires  that  if  an  applicant  for 
certificate  authority  or  for  all-cargo 
authority  modifies  its  appUcation 
substantially,  it  must  file  an  amendment 
to  the  application.  An  amendment  may 
involve  a  substantial  change  to  one  of 
the  four  major  elements — ownership/ 
citizenship,  management,  finances,  or 
compliance  disposition — examined  by 
the  Department  as  predicates  to 
approval  of  the  requested  authorization, 
and  necessitates  significant  additional 
processing  effort.  A  fee  for  processing 
such  amendments  is  warranted  since 
the  applicant  is  seeking  the  special 
benefit  of  the  Department's 
consideration  of  a  major  change  to  one 
or  more  of  the  basic  elements  affecting 
the  appUcant's  qualifications  to  conduct 
revenue-producing  air  transportation. 

Our  work-flow  analysis  determined 
that  each  of  the  four  basic  elements  of 
a  fitness  evaluation  entails  a  comparable 
amount  of  processing  time.  Accordingly, 
the  proposed  fee  for  an  amendment '  to    ■ 
an  initial  application  is  set  at  25  percent 
of  the  basic  application  fee,  as  follows: 

Initial  application  cost.  Items 

1-3  $7,027.25 

X  25%  additional  cost  =  1,756.81 


Proposed  fee,  Item  8:  per 
amendment 


1,760.00 


'  We  traditionally  have  made  a  distinction 
between  amendments  and  "supplements."  As  noted 
above,  an  amendment  involves  a  substantive  change 
by  the  applicant  to  one  of  the  four  liasic  elements 
of  its  initial  application — ownership/citizenship, 
management,  finances,  or  compliance  disposition. 
A  supplement,  by  contrast,  involves  additional 
details  or  elaborative  material  on  the  basic  elements 
rather  than  a  substantive  change,  and  is  normally 
submitted  at  the  Department's  request  rather  than 
the  applicant's  initiative.  We  have  never  imposed 
a  fee  for  supplements  and  do  not  propose  to  begin 
doing  so  now. 


Initial  Authority— U.S.  Commuter  Air 
Carriers  and  U.S.  Certificated  Air 
Carriers  (Small  Aircraft):  Schedule 
Items  9-13 

As  discussed  earlier,  we  are  proposing 
a  separate  certification  category  for 
applications  involving  aircraft  of  60 
seats  or  less  or  a  maximum  payload  of 
18,000  pounds  or  less  because  those 
applications  entail  significantly  lower 
processing  costs.  We  also  have 
determined  that  the  time  to  process 
applications  for  commuter  authority  is 
essentially  the  same  as  that  for  interstate 
scheduled  service  involving  small 
aircraft,  and  therefore  are  proposing  to 
combine  the  two  authorities  under  a 
single  schedule  item.  The  statutory  basis 
and  nature  of  special  benefit  for 
commuter  authority  jire  presented 
below.  Those  for  certificated  authority 
involving  small  aircraft  are  the  same  as 
presented  earlier  for  authorizations 
involving  large  aircraft. 

Schedule  Item  9.  Initial  apphcation 
for  (1)  scheduled  passenger  air  service 
("commuter")  authority  imder  49  U.S.C. 
41738,  or  (2)  certificate  authorizing 
interstate  scheduled  air  transportation 
under  49  U.S.C.  41102(a)(1),  small 
aircraft. 

Commuter  authority.  Section  40109(c) 
authorizes  the  Department  to  exempt 
any  person  or  class  of  persons  fi-om 
certain  provisions  of  the  Statute,  such  as 
the  requirement  to  obtain  a  certificate 
under  section  41101(a).  In  addition, 
section  40109(f)  provides  that  an  air 
carrier  is  exempt  from  the  requirement 
to  obtain  a  certificate  under  section 
41101(a)  if  it  operates  small  aircraft  and 
compUes  with  the  Department's  liability 
insurance  regulations  and  other 
requirements.  Further,  section  41738  of 
the  Statute  provides  that  before  an  air 
carrier  may  provide  scheduled  air 
transportation  to  em  eligible  place  (as 
defined  in  section  41736),  it  must  be 
found  to  be  a  U.S.  citizen  and  to  be  fit, 
willing,  and  able  to  perform  the  service. 
A  fee  for  processing  an  application  for 
this  commuter  air  carrier  authority  is 
warranted  since  the  applicant  is  seeking 
the  special  benefit  of  the  Department's 
authorization  to  conduct  revenue- 
producing  scheduled  air  transportation 
to  an  eligible  place. 

Certificate  authorizing  interstate 
scheduled  air  transportation  under  49 
U.S.C.  41102(a)(1),  small  aircraft.  See 
justification  of  schedule  item  1,  supra. 
Ouj  proposed  fee  for  schedule  item  9  is 
based  on  the  following  cost  data: 

Direct  Labor „ $15,735.90 

Overhead  i 8,675.60 

Total  Cost 24,411.50 

Applications  processed  8 
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Ck)st  per  application  

Proposed  fee.  Items  9, 10:  per 
application 


Schedule  Item  10.  Initial  application 
for  certificate  authorizing  foreign 
scheduled  air  transportation  under  49 
U.S.C.  41102(a)(1),  small  aircraft.  See 
justification  of  schedule  item  4,  supra. 

As  in  the  case  of  foreign  scheduled 
certificated  authority  involving  large 
aircraft,  there  is  an  incremental  cost 
arising  from  the  need  to  evaluate 
compliance  with  bilateral  agreements 
and  to  prepare  implementing  language. 
Our  proposed  fee  is  calculated  as 
follows: 

Cost  per  application.  Interstate 

Scheduled  only.  Item  9  

Additional  processing  cost 

(1.06  hrs.  at  $90.28  per  hr.) 


Cost  per  application 


Proposed  fee.  Item  10:  per  ap- 
plication   


$3,051.44 
95.70 
3,147.14 

3,150.00 


Schedule  Item  11.  Initial  application 
for  certificate  authorizing  interstate 
scheduled  air  transportation  under  49 
U.S.C.  41102(a)(1)  AND  foreign 
scheduled  air  transportation  imder  49 
U.S.C.  41102(a)(1).  small  aircraft.  An 
application  seeking  both  interstate  and 
foreign  scheduled  authority  likewise 
requires  marginally  greater  cost  to 
process  dual  authorizations.  Our 
proposed  fee: 

Cost  per  application.  Foreign 

Scheduled  only.  Item  10  $3,147.14 

Additional  processing  cost  (2 

hrs.  at  S83.25  per  hr.]  166.50 


Cost  per  application 


Proposed  fee.  Item  11:  per  ap- 
plication   


Schedule  Item  12.  Amendment  to 
initial  application,  schedule  items  9-12 
inclusive.  Finally,  as  with  applications 
involving  large  aircraft,  an  amendment 
to  an  initial  application  for  commuter 
authority  or  certificated  authority 
involving  small  aircraft  typically  entails 
a  substantial  change  in  one  of  the  basic 
elements  evaluated  by  the  £)epartment 
(ovmership/citizenship,  management, 
finances  or  compUance  disposition), 
and  requires  approximately  one-fourth 
as  much  time  to  process  as  the  initial 
submission.  Our  proposed  fee  is 
therefore: 

Initial  application  cost.  Item  9 
X  25%  additional  cost  =  


I'roposed  fee,' Item  12:  per 
amendment 


3,051.44    Exemptions,  Waivers,  Transfers — U.S. 

Certificated  Air  Carriers,  Large  Aircraft: 
3,050.00    Schedule  Items  13-23 

Schedule  Item  13.  Application  for  an 
exemption- from  the  provisions  of  49 
U.S.C.  41102  or  41103  in  order  to 
conduct  air  transportation  operations 
before  the  authority  for  such  operations 
has  been  granted  (pendente  lite 
exemption).  Section  40109(c)  of  the 
Statute  provides  that  the  Department 
may  grant  an  air  carrier  applicant  an 
exemption  to  engage  in  air 
transportation  operations  without  first 
having  obtained  a  certificate  in 
accordance  with  section  41102  or 
section  41103.  The  Department  must 
determine  that  a  grant  of  such  authority 
is  in  the  public  interest,  analyze  the 
qualifications  of  the  applicant,  and 
assess  certain  consumer  protection 
actions  the  applicant  is  required  to  take 
in  order  to  be  granted  a  pendente  lite 
exemption.  A  processing  fee  for  this 
exemption  is  justified  since  the 
applicant  is  seeking  the  special  benefit 
of  the  Department's  authorization  to 
conduct  revenue-producing  air 
transportation  before  it  has  obtained  the 
required  certificate  authority. 

Schedule  Item  14.  Application  for  a 
waiver  of  the  provisions  of  14  CFR  201.5 
in  order  to  advertise,  take  reservations, 
issue  tickets,  or  receive  payments  before 
the  underlying  operating  authority  is 
granted.  Section  201.5  of  Title  14  of  the 
Code  of  Federal  Regulations  ("the 
regulations")  provides  that  an  applicant 
for  air  carrier  certificate  authority  may 
not  advertise  or  take  reservations  for  its 
proposed  air  service  until  its  application 
has  been  approved  by  the  Department, 

3,313.64    and  that  the  applicant  may  not  issue 
^==^=^    tickets  or  receive  payments  for  its 

proposed  air  service  until  its  authority 

3,310.00    has  become  effective.  Section  40109(c) 
of  the  Statute,  however,  authorizes  the 
Department  to  grant  exemptions  or 
waivers  from  the  regulations.  Before 
granting  a  waiver,  the  Department  must 
determine  that  a  grant  of  such  authority 
is  in  the  public  interest,  analyze  the 
applicant's  qualifications,  and  assess 
certain  consumer  protection  actions  the 
applicant  is  required  to  take.  A  fee  for 
processing  this  application  for  a  waiver 
is  justified  since  the  appUcant  is  seeking 
the  special  benefit  of  the  Department's 
authorization  to  conduct  revenue- 
producing  air  transportation  before  it 
has  obtained  the  underlying  authority 
for  those  operations. 

Our  analysis  of  the  services  of 
schedule  items  13  and  14  determined 
===    that  both  entail  essentially  the  same 

amount  of  processing  time.  Our 
760.00    proposed  fee  is  therefore  the  same  for 


$3,051.44 
762.86 


each  item  and  is  based  on  the  following 
cost  data: 

$4,926.53 

2.686.07 

7.612.60 


Direct  Labor 
Overhead  


Total  Cost 


Applications  processed  4 

Cost  per  application  1,903.15 

Proposed  fee,  Items  13.  14:  per 

application 1,900.00 

Schedule  Item  15.  Application  by  a 
certificated  air  carrier  for  a  waiver  of  the 
revocation- for-dormancy  provisions  of 
14  CFR  204.7.  Section  204.7  of  the 
Department's  regulations  provides  that 
if  a  carrier  has  been  awarded  a 
certificate  imder  section  41102  or  41103 
of  the  Statute,  but  does  not  institute  the 
air  transportation  operations  for  which 
it  was  found  fit  within  one  year  of  the 
date  of  its  fitness  determination,  the 
carrier's  authority  may  be  revoked  for 
reasons  of  dormancy.  Similarly,  if  the 
carrier  institutes  air  transportation 
operations  but  subsequently  ceases 
conducting  all  of  the  operations  for     ,^ 
which  it  was  found  fit,  its  authority  is 
automatically  suspended  and  subject  to 
revocation  if  the  carrier  does  not 
recommence  operations  within  one 
year.  If  the  carrier  requires  additional 
time  beyond  the  one-year  period,  it 
must  file  an  application  for  a  waiver  of 
the  revocation-for-dormancy  provisions 
of  section  204.7,  together  with  updated 
fitness  information.  A  fee  for  processing 
an  application  for  a  waiver  of  the 
revocation  for  dormancy  rule  is 
warranted  because  the  Department  must 
assess  the  carrier's  progress  in  becoming 
operational  and  because  the  carrier  is 
seeking  the  special  benefit  of 
Departmental  action  to  avert  revocation 
of  its  authority  to  conduct  revenue- 
producing  air  transportation  operations. 

Our  proposed  fee  for  this  item  is 
determined  as  follows: 

Direct  Labor  

Overhead  


Total  Cost 


$3,550.50 
1.935.46 

5,485.90 


Applications  processed  4 

Cost  per  application  1,371.48 

Profxjsed  fee,  Item  15:  per  ap- 
plication    1,370.00 

Schedule  Item  16.  Notice  by  a 
certificated  air  carrier  pursuant  to  14 
CFR  204.7  of  its  intent  to  resimie  air 
transportation  operations  following  a 
cessation  of  those  operations  more  than 
30  days  after  the  cessation.  Section 
204.7  of  the  regulations  provides  that  if 
a  carrier  holding  a  certificate  under 
section  41102  or  41103  of  the  Statute 
ceases  conducting  all  of  the  air 
transportation  operations  ior  which  it 
was  found  fit,  willing,  and  able,  it  may 
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not  resume  thc^e  operations  until  its 
fitness  is  redetfermined  by  the 
Department.  Upder  our  rules,  if  the 
carrier  desires  to  re-institute  air 
transportation  Operations,  it  must  file  a 
notice  of  inteni  to  do  so  along  with 
updated  fitnesi  information.  A  fee  for 
processing  a  notice  of  intent  to  resume 
service  is  justifed  because  the 
Department  mist  re-evaluate  the 
carrier's  fitness,  including  any  changes 
(which  often  ale  substantial)  that  have 
been  made  by  the  carrier  since  it  ceased 
operations,  and  because  the  carrier  is 
seeking  the  special  benefit  of  the 
Department's  authorization  to  re-engage 
in  revenue-producing  air  transportation 
operations. 

Our  proposed  fee  for  this  item  is 
based  on  the  fc  Uowing: 

Direct  Labor  $9,220.69 

Overhead  [ 5.030.99 


Total  Cost 


Applications  pncessed 
Cost  per  application 
Proposed  fee,  Itdm  16:  per  ap- 
plication .... 


14,251.58 

3 
4.750.56 

4.750.00 


Schedule  Iten  17.  Application  of 
notice  by  a  cer  ificated  air  carrier 
pursuant  to  14  CFR  204.7  of  its  intent 
to  resume  air  ti  ansportation  operations 
following  a  ces  sation  of  those  operations 
less  than  30  dqys  after  the  cessation. 
The  regulatory]  basis  and  nature  of 
special  benefit! warranting  a  user  charge 
for  this  item  ar  Bjhe  same  as  those  for 
item  16  above.  However,  the  fitness 
issues  associated  with  an  applicant  that 
has  only  recently  ceased  operations 
normally  are  less  complex  and  require 
less  analysis  and  processing  effort 
because  fewer  changes  are  likely  to  have 
been  made  in  Ipe  areas  requiring  a 
fitness  review.  Our  work- flow  analysis 
determined  thit  the  time  required  to 
process  a  notioe  to  resume  service  in 
less  than  30  days  is  essentially  the  same 
as  that  for  a  waiver-of-dormancy 
application,  item  15  above.  We  therefore 
are  proposing  the  same  fee  for  this  item, 
$1,370  per  application. 

Schedule  Itein  18.  Application  by  an 
air  carrier  holoing  a  certificate  under  49 
U.S.C.  41102  dr  41103  for  the  removal 
of  a  restriction  on  its  certificate 
authority  whei  i  the  removal  does  not 
involve  a  change  fit)m  small  to  large 
aircraft.  An  airjcarrier  may  apply  to 
have  the  Depajtment  Uft  a  restriction 
contained  in  the  Terms.  Conditions,  and 
Limitations  atl  ached  to  its  certificate. 
Such  an  application  requires  the 
Department  to  conduct  a  continuing 
fitness  review  inder  section  41110(e)  of 
the  Statute  to  (  etermine  that  the  carrier 


will  remain  fit . 


willing,  and  able  if  the 


restriction  is  r(  imoved.  Since  the 


applicant  is  seeking  the  special  benefit 
of  being  granted  broader  revenue- 
producing  authority  by  the  Department, 
a  processing  fee  is  warranted.  Our 
proposed  fee  is  determined  as  follows: 

Direct  Labor  $2,136.26 

Overhead  1,169.68 


Total  Cost 


3,305.94 


Applications  processed  2 

Cost  per  application  1,652.97 

Proposed  fee,  Item  18:  per  ap- 
plication    1,650.00 

Schedule  Item  19.  Application  by  an 
air  carrier  holding  a  certificate  under  49 
U.S.C.  41102  or  41103  for  the  removal 
of  a  restriction  on  its  certificate 
authority  when  the  removal  does 
involve  a  change  from  small  to  large 
aircraft.  The  statutory  basis  and  r^ature 
of  special  benefit  warranting  a  user 
charge  for  this  schedule  item  are  the 
same  as  for  item  18  above.  Application 
processing  costs,  however,  are 
substantially  higher  because  a  change 
from  small  to  large  aircraft  has  a  major 
impact  on  the  air  carrier's  management 
and  financial  fitness.  Although  we  did 
not  complete  any  applications  for  this 
schedule  item  during  the  cost-collection 
period,  our  work-flow  analysis 
determined  that  the  process  for 
evaluating  a  removal  of  a  restriction 
involving  a  change  from  small  to  large 
aircraft  is  essentially  the  same  as  the 
evaluation  process  for  a  notice  to 
resume  service  more  than  30  days  after 
cessation  (item  16.  supra).  As  in  the 
latter  case,  the  applicant  under  this 
schedule  item  typically  undergoes 
substantial  changes  in  its  management 
team  and  financial  structure  that 
necessitate  the  Department's  scrutiny. 
Thus,  the  proposed  fee  for  item  19  is  the 
same  as  for  item  16.  $4,750  per 
application. 

Schedule  Item  20.  Application  by  a 
certificated  air  carrier  imder  14  CFR  Part 
215  to  register  a  name  or  trade  name 
involving  the  reissuance  of  its 
certificate.  Part  215  of  the  Department's 
regulations  provides  that  a  carrier 
holding  a  certificate  under  section 
41102  or  41103  of  the  Statute  may  not 
hold  itself  out  as  a  provider  of  air 
transportation  service  in  any  name  that 
has  not  been  registered  with  the 
Department.  A  name-change  application 
requires  the  Department  to  (1)  search  its 
records  for  any  other  air  carriers  with 
the  same  or  a  similar  name.  (2)  advise 
the  applicant  accordingly  so  that  it  may. 
in  turn,  notify  any  such  similarly  named 
carriers  of  its  intent  to  register  the  name, 
and  (3)  reissue  the  carrier's  certificate  in 
the  new  name.  A  fee  for  this  service  is 
warranted  since  the  carrier  is  seeking 
the  special  benefit  of  being  authorized 


to  engage  in  revenue-producing  air 
transportation  operations  under  a 
different  name  or  trade  name  than 
previously  authorized. 

Our  proposed  fee  for  this  schedule 
item  is  as  follows: 


Direct  Labor 
Overhead  


$656.52 
350.23 


Total  Cost 


1,006.75 


Applications  processed  

Cost  per  application  

Proposed  fee.  Item  20:  per  ap- 
plication   


2 
503.38 

500.00 


Schedule  Item  21.  Application  for 
trade  name  registration  (certificate 
reissuance  not  required).  While  the  legal 
basis  and  native  of  special  benefit  for 
this  item  are  the  same  as  for  item  20 
above,  the  proposed  fee  is  substantially 
lower  because  only  a  notice  of  the 
registration  must  be  issued,  resulting  in 
materially  lower  processing  costs: 

Direct  Labor  $473.95 

Overhead  252.98 


Total  Cost 


726.93 


Applications  processed  

Cost  per  application  

Proposed  fee.  Item  21:  per  ap- 
plication   


3 
242.31 

240.00 


Schedule  Item  22.  Joint  application 
under  49  U.S.C.  41105  for  the  transfer 
of  interstate  certificate  authority. 
Section  41105  of  the  Statute  provides 
that  a  certificate  issued  imder  section 
41102  or  41103  of  the  Statute  may  be 
transferred  only  upon  the  Department's 
finding  that  the  transfer  is  in  the  public 
interest.2  Moreover,  the  Department 
must  certify  to  the  Congressional 
committees  having  jurisdiction  over 
matters  of  commerce  that  the  transfer 
will  not  have  an  adverse  effect  on  the 
viability  of  the  carriers  involved, 
competition  in  the  domestic  airline 
industry,  or  the  U.S.  trade  position  in 
international  air  transportation.  A  fee  is 
warranted  for  approval  of  a  certificate 
transfer  because,  in  addition  to  these 
findings,  the  Department  must 
determine  that  the  transferee  is  fit  to 
conduct  the  operations  authorized  by 
the  certificate  to  be  transferred  and. 
further,  because  the  applicants  are 
seeking  the  special  benefit  of  the 
Department's  approval  of  an  action 
needed  by  (1)  the  certificate  transferee 
to  engage  in  the  revenue-producing  air 
transportation  authorized  by  the 
certificate  and  (2)  the  transferor  so  that 
it  may  realize  any  compensation 
provided  for  in  the  transfer  agreement. 


'This  transfer  of  interstate  certificate  authority  is 
distinct  from  the  transfer  of  foreign  route/frequency 
authority.  See  item  58,  below,  for  the  latter. 
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Our  proposed  fee  for  this  item  is 
based  on  the  following: 

Direcf  Labor  ., $9,973.37 

Overhead 5,482.51 

Total  Cost  15,455.88 

Applications  processed  2 

Cost  per  application  7,727.94 

Proposed  fee,  Item  22:  per  ap- 
plication    7,730.00 

Schedule  Item  23.  Application  to  49  U.S.C. 
41105  involving  an  intra-corporate 
reorganization  only  (e.g.,  reincorporation  in  a 
different  state  with  no  changes  of  ownership 
or  management).  In  contrast  to  item  22  above, 
an  air  carrier  in  this  instance  is  seeking  the 
special  benefit  of  the  Department's  approval 
of  a  comparatively  minor  change  to  the 
certiRcated  authority  that  enables  revenue- 
producing  air  transportation,  and  the 
certificate  transfer  triggered  by  the  carrier's  ' 
intra-corporate  reorganization  entails  a  less 
extensive  fitness  review.  The  proposed  fee 
for  item  23  is  therefore  substantially  lower 
than  for  item  22,  and  is  based  on  the 
following  cost  data: 

Direct  Labor  $1,262.38 

Overhead  676.29 

Total  Cost  1,938.67 

Applications  processed 3 

Cost  per  application  646.22 

Proposed  fee.  Item  23:  per  ap- 
plication    650.00 

Exemptions,  Waivers,  Transfers — U.S. 
Commuter  Air  Carriers  and  U.S. 
Certificated  Air  Carriers  (Small 
Aircraft):  Schedule  Items  24-34 

As  in  the  case  of  initial  applications, 
we  are  proposing  to  group  commuter  air 
carriers  and  certificated  air  carriers 
using  small  aircraft  into  a  separate 
category  for  exemptions,  waivers  and 
transfers.  The  structure  of  this  category 
is  similar  to  that  of  items  13-23  above 
regarding  authorizations  involving  large 
aircraft. 

Schedule  Item  24.  Application  for  an 
exemption  ft'om  the  provisions  of  49 
U.S.C.  41738  or  41102  to  conduct 
scheduled  air  transportation  operations 
before  the  authority  for  such  operations 
has  been  granted  (pendente  lite 
exemption).  Section  40109(c)  of  the 
Statute  authorizes  the  Department  to 
grant  an  air  carrier  applicant  an 
exemption  to  engage  in  air 
transportation  operations  without  first 
having  obtained  a  certificate  or 
commuter  authorization.  The 
Department  must  determine  that  a  grant 
of  such  authority  is  in  the  public 
interest,  analyze  the  qualifications  of  the 
applicant,  and  assess  certain  consumer 
protection  actions  the  applicant  is 
required  to  take  in  order  to  be  granted 
a  pendente  lite  exemption.  A  processing 
fee  for  this  exemption  is  justified  since 


the  apphcant  is  seeking  the  special 
benefit  of  the  Department's 
authorization  to  conduct  revenue- 
prodiicing  air  transportation  before  it 
has  obtained  the  required  certificate  or 
commuter  authority. 

Schedule  Item  25.  Application  for  a 
waiver  of  the  provisions  of  14  CFR  201.5 
in  order  to  advertise,  take  reservations, 
issue  tickets,  or  receive  payments  before 
the  underlying  operating  authority  is 
granted.  Section  201.5  of  the 
Department's  regulations  provides  that 
an  applicant  for  commuter  air  carrier  or 
certificate  authority  may  not  advertise 
or  take  reservations  for  its  proposed  air 
service  until  its  application  has  been 
approved  by  the  Department,  and  that 
the  applicant  may  not  issue  tickets  or 
receive  payments  for  its  proposed  air 
service  until  its  authority  has  become 
effective.  Section  40109(c)  of  the 
Statute,  however,  authorizes  the 
Department  to  grant  exemptions  or 
waivers  fi-om  the  regulations.  Before 
granting  a  waiver,  the  Department  must 
determine  that  a  grant  of  such  authority 
is  in  the  public  interest,  analyze  the 
applicant's  qualifications,  and  assess 
certain  consumer  protection  actions  the 
applicant  is  required  to  take.  A  fee  for 
processing  this  application  for  waiver  is 
justified  since  the  applicant  is  seeking 
the  special  benefit  of  the  Department's 
authorization  to  conduct  revenue- 
producing  air  transportation  before  it 
has  obtained  the  underlying  authority 
for  those  operations. 

Schedule  Item  26.  Application  for  a 
waiver  of  the  revocation-for-dormancy 
provisions  of  14  CFR  204.7  Section 
204.7  of  the  Department's  regulations 
provides  that  if  a  carrier  has  been 
awarded  commuter  authority  under 
section  41738  of  the  Statute,  or 
certificate  authority  under  section 
41102,  but  does  not  institute  the  air 
transportation  operations  for  which  it 
was  found  fit  within  one  year  of  the  date 
of  its  fitness  determination,  the  carrier's 
authority  may  be  revoked  for  reasons  of 
dormancy.  Similarly,  if  the  carrier 
institutes  air  transportation  operations 
but  subsequently  ceases  conducting  all 
of  the  operations  for  which  it  was  found 
fit,  its  authority  is  automatically 
suspended  and  subject  to  revocation  if 
the  carrier  does  not  recommence 
operations  within  one  year.  If  the  carrier 
requires  additional  time  beyond  the 
one-year  period,  it  must  file  an 
application  for  a  waiver  of  the 
revocation-for-dormancy  provisions  of 
section  204.7,  together  with  updated 
fitness  information.  A  fee  for  processing 
an  application  for  a  waiver  of  the 
revocation-for-dormancy  rule  is 
warranted  because  the  Department  must 
assess  the  carrier's  progress  in  becoming 


operational  and  because  the  carrier  is 
seeking  the  special  benefit  of 
Departmental  action  to  avert  revocation 
of  its  authority  to  conduct  revenue- 
producing  air  transportation  operations. 
No  applications  under  schedule  items 
25,  26  or  27  were  processed  during  our 
cost-collection  period,  and  we  have  no 
other  basis  on  which  to  propose  a 
change  to  the  fees  currently  in  force  or 
to  assume  that  fee  costs  have  changed. 
Accordingly,  the  current  fee  of  $280  per 
Application  is  retained  for  each  item. 
Schedule  Item  27.  [Reserved.) 
Schedule  Item  28.  AppHcation  of 
notice  pursuant  to  14  CFR  204.7  of  the 
intent  to  resume  air  transportation 
operations  following  a  cessation  of  those 
operations.  Section  204.7  of  the 
regulations  provides  that  if  a  carrier 
holding  commuter  authority  under 
section  41738  of  the  Statute,  or  a  carrier 
holding  certificate  authority  under 
section  41102,  ceases  conducting  all  of 
the  air  transportation  operations  for 
which  it  was  found  fit,  willing,  and 
able,  it  may  not  resume  those  operations 
until  its  fitness  is  redetermined  by  the 
Department.  Under  our  rules,  if  the 
carrier  desires  to  re-institute  air 
transportation  operations,  it  must  file  a 
notice  of  intent  to  do  so  along  with 
updated  fitness  information.  A  fee  for 
processing  a  notice  of  intent  to  resume 
service  is  justified  because  the 
Department  must  re-evaluate  the 
carrier's  fitness,  including  any  changes 
(which  often  are  substantial)  that  have 
been  made  by  the  carrier  since  it  ceased 
operations,  and  because  the  carrier  is 
seeking  the  special  benefit  of  the 
Department's  authorization  to  re-engage 
in  revenue-producing  air  transportation 
operations. 

No  applications  from  commuter  air 
carriers  or  certificated  air  carriers 
operating  small  aircraft  were  processed 
under  this  item  during  our  cost- 
collection  period.  However,  our  analysis 
determined  that  the  time  required  to 
process  a  notice  to  resume  service  is 
essentially  the  same  as  that  for  a  waiver- 
of-dormancy  apphcation,  item  26  above. 
We  therefore  are  proposing  the  same  fee 
for  item  28,  $280  per  Application. 
Schedule  Item  29.  (Reserved.) 
Schedule  Item  30.  Application  under 
14  CFR  Fart  215  to  register  a  name  or 
trade  name  involving  the  reissuance  of 
a  certificate  or  commuter  authorization. 
Part  215  of  the  Department's  regulations 
provides  that  a  carrier  holding 
commuter  authority  under  section 
41738  of  the  Statute,  or  certificate 
authority  under  section  41102,  may  not 
hold  itself  out  to  the  public  as  a 
provider  of  air  transportation  service  in 
any  name  that  has  not  L-jen  registered 
v«th  the  Department.  A  processing  fee 
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for  a  name  or  tiade  name  registration 
application  req  aires  the  Department  to 
(1)  search  its  records  for  any  other  air 
carriers  with  d^e  same  or  a  similar 
name,  (2)  advi*  the  applicant 
accordingly  so  that  it  may,  in  turn, 
noUfy  any  sucq  similarly  named  carriers 
of  its  intent  to  tegister  the  name,  and  (3) 
reissue  the  canjier's  authority  in  the  new 


name.  A  fee  foi 


since  the  carrie  r  is  seeking  the  special 


benefit  of  beinj 


Total  Cost 


this  service  is  warranted 


authorized  to  engage  in 


revenue-produi  :ing  commuter  or 
certificated  air  carrier  operations  under 
a  different  name  or  trade  name  than 
previously  autliorized. 

Our  propose(  I  fee  for  this  item  is 
based  on  the  fa  [lowing: 

Direct  Labor  $335.72 

Overhead  169.31 


505.03 


Applications  prccessed  2 

Cost  per  applical  ion  252.52 

Proposed  fee,  Item  30:  per  ap- 
plication    250.00 

Schedule  Item  31.  Application  under 
14  CFR  Part  21  >  and  section  298.36 
requesting  the  Department  to  accept  a 
registration  of  4  name.  This  schedule 
item  is  akin  to  tem  30  above  in  terms 
of  its  regulator '  basis  and  nature  of 
special  benefit,  but  is  significantly  less 
costly  to  process  because  only  a  notice 
of  the  registrati  on  must  be  issued.  Our 
proposed  fee  ti  erefore  is  lower,  and  is 
based  on: 

Direct  Labor  ....J $171.86 

Overhead  88.65 


Total  Cost 


260.51 


Applications  pre  cessed  4 

Cost  p>er  applical  ion  65.13 

ProfKJsed  fee,  Itein  31:  per  afH 

plication 65.00 

Schedule  Item  32.  Joint  application 
under  49  U.S.Q  41105  for  the  transfer 
of  certificate  on  commuter  air  carrier 
authority.  Section  41105  of  the  Statute 
provides  that  a  certificate  authority 
issued  under  section  41102  of  the 
Statute  or  a  coihmuter  authority  issued 
under  section  41738  may  be  transferred 
only  u{>on  the  pepartment's  approval 
that  the  transfer  is  in  the  public 
interest.  3  Moreover,  the  Department 
must  certify  to  the  Congressional 
committees  haying  jurisdiction  over 
matters  of  comtnerce  that  the  transfer 
will  not  have  aii  adverse  effect  on  the 
viabiUty  of  the  carriers  involved, 
competition  in  the  domestic  airline 
industry,  or  the  U.S.  trade  position  in 


'This  transfer  of 
commuter  authorit; ' 
foreign  route/freq 
below,  for  the  lattei . 


interstate  certificate  or 
is  distinct  from  the  transfer  of 
uincy  authority.  See  item  58, 


international  air  transportation.  A  fee  is 
warranted  for  approval  of  a  certificate  or 
commuter  authorization  transfer 
because,  in  addition  to  these  findings, 
the  Department  must  determine  that  the 
transferee  is  fit  to  conduct  the 
operations  authorized  by  the  certificate 
or  commuter  authority  to  be  transferred 
and  the  applicants  are  seeking  the 
special  benefit  of  the  Department's 
approval  of  an  action  needed  by  (1)  the 
transferee  to  engage  in  the  revenue- 
producing  air  transportation  authorized 
and  (2)  the  transferor  so  that  it  may 
realize  any  compensation  provided  for 
in  the  transfer  agreement. 

Our  proposed  fee  for  this  item  is 
based  on  the  following: 

Direct  Labor  $7,916.28 

Overhead  4,287.70 

Total  Cost  12,203.98 

Applications  processed  3 

Cost  per  application  4,067.99 

Proposed  fee.  Item  32:  per  ap- 
plication    4,070.00 

Schedule  Item  33.  [Reserved.] 
Schedule  Item  34.  Application  for 
approval  of  amendment  to  commuter  air 
carrier  registration  under  14  CFR  Part 
298.  Section  298.23  of  the  Department's 
regulations  requires  a  commuter  air 
carrier  to  submit  an  amendment  to  its 
registration  form  (OST  Form  4507) 
vdthin  30  days  of  luidergoing  any 
change  [e.g.,  in  location,  operations 
conducted,  or  aircraft  fleet)  that  would 
make  obsolete  the  information  currently 
on  file  with  the  Department.  A 
processing  fee  for  the  filing  of  an 
amended  OST  Form  4507  is  warranted 
since  the  carrier  is  seeking  the  special 
benefit  of  the  Department's  approval  of 
changes  it  has  imdergone  to  continue  to 
engage  in  revenue-producing  commuter 
operations. 

Our  proposed  fee  for  this  schedule 
item  is  based  on: 

Direct  Labor  $87.25 

Overhead  48.75 

Total  Cost  136.00 

Applications  processed  25 

Cost  per  application  5.44 

Proposed  fee.  Item  34:  per  ap- 
plication    5.00 

Authority  for  Charter,  Air  Taxi,  Foreign 
Tour  and  Foreign  Freight  Forwarder 
Operations:  Schedule  Items  35-41 

Schedule  Item  35.  Application  for 
acceptance  of  a  public  charter 
prospectus.  Section  41104  of  the  Statute 
provides  that  the  Department  may 
prescribe  a  regulation  restricting  the 
marketability,  flexibility,  accessibility  or 
variety  of  charter  air  transportation 
provided  under  a  certificate  or  order 


issued  under  section  41102  of  the 
Statute,  but  only  to  the  extent  required 
by  the  public  interest.  Parts  380,  207, 
208  and  212  of  the  Department's 
regulations  require  the  filing  of  a 
prospectus  describing  the  economic  and 
consumer  protections  that  the  applicant 
must  provide  to  members  of  the  public 
purchasing  its  charter  transportation.  A 
processing  fee  for  a  public  charter 
prospectus  is  warranted  since  the 
applicant,  a  direct  air  carrier  or  indirect 
air  carrier,  is  seeking  the  special  benefit 
of  the  Department's  authorization  to 
conduct  revenue-producing  air  charter 
service. 

The  proposed  fee  for  this  item  is  as 
follows: 

Direct  Labor  $491.81 

Overhead  304.17 

Total  Cost  795.98 

Applications  processed  52 

Cost  per  application  15.31 

Proposed  fee,  Item  35:  per  ap- 
plication    15.00 

Schedule  Item  36.  Application  for 
waiver  of  charter  regulations.  Under 
section  380.3(e)  of  the  public  charter 
regulations,  the  Department  can  approve 
an  appUcation  submitted  by  a  public 
charter  operator  or  a  direct  air  carrier  for 
a  waiver  of  the  provisions  of  the  charter 
regulations,  provided  that  a  waiver  is 
found  to  be  in  the  public  interest.  A  fee 
for  processing  an  application  for  this 
waiver  is  justified  since  the  applicant  is 
seeking  the  special  benefit  of  the 
Department's  consent  to  be  relieved  of 
certain  filing  or  other  requirements  in 
the  conduct  of  revenue-producing 
charter  operations. 

No  applications  under  this  schedule 
item  were  processed  during  the  cost- 
collection  i>eriod.  However,  we  have 
concluded  that  the  ciurent  fee  of  $39  is 
too  high  in  light  of  oiu  proposed  fees  for 
charter-type  authorizations  generally 
(items  35,  37—40).  For  this  reason,  we 
are  proposing  to  reduce  the  fee  from  $39 
to  $15  per  application. 

Schedule  Item  37.  Application  for 
approval  of  foreign  charter  operator 
registration.  Under  section  380.60  of  the 
public  charter  regulations,  foreign 
charter  operators  desiring  to  organize 
public  charter  group  transportation 
originating  in  Che  United  States  must 
register  with,  and  obtain  approval  of, 
the  Department,  including  a 
determination  by  the  Department 
whether  effective  reciprocity  exist.*;  with 
the  homeland  of  the  applicant.  The 
registration  appUcation,  which  must 
describe  the  ownership  of  the  company, 
is  held  for  28  days,  during  which  time 
any  person  may  file  an  objection.  A 
processing  fee  is  warranted  since  the 
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applicant  is  seeking  the  special  benefit 
of  the  Department's  approval  to 
advertise,  organize,  provide,  sell  and/or 
offer  U.S.-originating  public  charters. 
The  proposed  fee  for  this  item  is  as 
follows: 

Direct  Labor  S30.90 

Overhead  17.25 

Total  Cost  48.15 

Applications  processed  3 

Cost  per  application  16.05 

Proposed  fee.  Item  37:  per  ap- 
plication    16.00 

Schedule  Item  38.  Application  for 
U.S.  air  taxi  registration.  Under  part  298 
of  the  Department's  regulations,  any 
company  proposing  to  operate  small 
aircraft  (60  seats  or  less  than  or  18,000- 
pounds  payload  or  less)  in  on-demand 
air  service  must  first  register  with  the 
Department  and  file  evidence  of 
effective  liability  insurance  coverage 
meeting  the  requirements  of  Part  205. 
Acceptance  of  the  registration  relieves 
theses  operators  from  certain  provisions 
and  requirements  of  Subtitle  VII  of  the 
Statute,  including  the  requirement  to 
obtain  a  certificate  under  section  41102. 
Since  the  appUcant  seeks  the  special 
benefit  of  the  Department's  approval  to 
conduct  revenue-producing  air  taxi 
operations,  a  processing  fee  is 
warranted. 

In  October  1997,  the  responsibiUty  for 
processing  appUcations  for  air  taxi 
registrations  was  transferred  fi-om  the 
Office  of  the  Secretary  to  the  Federal 
Aviation  Administration.  As  a 
consequence,  no  data  on  the  cost  to 
process  applications  under  this 
schedule  item  were  collected. 
Nevertheless,  we  are  proposing  that  the 
same  fee  estabhshed  below  for  Canadian 
charter  air  taxi  registrations — $15  per 
Application — also  apply  to  apphcations 
for  U.S.  air  taxi  registration.  The 
registration  requirements  and  process 
involved  in  both  types  of  applications 
are  quite  similar,  with  the  exception 
that  apphcations  for  U.S.  air  taxi 
registration,  unlike  those  for  Canadian 
charter  air  taxis,  are  not  required  to  be 
held  by  the  Department  for  a  public- 
comment  period  of  28  days.  "The  cost  to 
the  Department  of  this  "holding" 
requirement  is  not  material,  however, 
since  few,  if  any,  objections  are  filed. 

Schedule  Item  39.  Application  for 
Canadian  charter  air  taxi  registration. 
Under  Part  294  of  the  Department's 
regulations,  a  Canadian  charter  air  taxi 
operator  seeking  authority  to  operate 
between  Canada  and  the  United  States 
must  file  a  registration  request  with  the 
Department  accompanied  by  evidence 
of  effective  liabiUty  insurance  coverage. 
The  regulation  exempts  these  operators 


from  certain  provisions  of  Subtitle  VII  of 
the  Statute  and  establishes  rules 
apphcable  to  their  operations  in  the 
United  States.  Because  the  applicant 
seeks  the  special  benefit  of  the 
Department's  authorization  to  operate 
small  aircraft  across  the  Canadian 
border  into  the  United  States  for 
revenue-generating  purposes,  a 
processing  fee  is  justified. 
Our  proposed  fee  for  this  item: 

Direct  Labor  $137.20 

Overhead  76.59 

Total  Cost 213.79 

Applications  processed  14 

Cost  per  application  15.27 

Proposed  fee,  Item  39:  per  ap- 
plication    15.00 

Schedule  Item  40.  Apphcation  for 
approval  of  foreign  air  freight  forwarder 
registration.  Under  Part  297  of  the 
Department's  regulations,  a  foreign  air 
freight  forwarder  must  file  and  receive 
approval  to  engage  indirectly  in 
interstate  or  foreign  air  transportation  of 
property.  Acceptance  of  the  application 
also  relieves  carriers  from  certain 
provisions  of  Subtitle  VII  of  the  Statute. 
If  the  registration  is  approved,  the 
applicant  is  permitted  to  arrange  for  the 
transportation  of  property  from  the 
point  of  origin  to  the  point  of 
destination  using  the  services  of  direct 
air  carriers.  The  processing  fee  is 
warranted  since  the  applicant  is  seeking 
the  special  benefit  of  the  Department's 
approval  of  its  registration  to  engage  in 
revenue-producing  activity. 

Our  proposed  fee  for  this  schedule 
item  is  as  follows: 

Direct  Labor  $11.95 

Overhead  6.67 

Total  Cost  28.62 

Applications  processed  1 

Cost  per  application  18.62 

Proposed  fee,  Item  40:  per  ap- 
plication    19.00 

Schedule  Item  41.  Application  for 
amendment  to  registration,  items  3&-40 
inclusive.  Under  section  380.25  (c)  and 
(d)  of  the  Department's  regulations,  a 
public  charter  operator  may  request  that 
an  amendment  be  made  to  its  original 
prospectus  to  add  or  cancel  flights,  or  to 
change  fUght  dates,  origin  or  destination 
points,  or  the  direct  air  carrier,  securer 
or  depository  bank.  Further,  under 
section  380.65,  a  foreign  charter 
operator  must  notify  the  Department  of 
any  change  in  its  operations  or 
owTiership  and  amend  its  registration 
accordingly.  Likewise,  under  sections 
294.22  and  298.23,  a  Canadian  charter 
air  taxi  and  U.S.  air  tax  operator, 
respectively,  must  notify  the 


Department  of  changes  in  the 
information  contained  in  its  registration 
and,  under  section  297.94,  a  foreign  air 
freight  forwarder  must  file  and  have 
approved  changes  to  its  registration.  A 
processing  fee  for  these  various  types  of 
amendments  is  warranted  since,  in  each 
instance,  the  operator  is  seeking  the 
special  benefit  of  the  Department's 
approval  of  changes  to  the  authority 
enabhng  the  operator  to  continue  to 
engage  in  revenue-producing 
operations. 

Our  analysis  of  these  various  types  of 
amendment  applications  determined 
that  they  entail  essentially  the  same 
processes.  Accordingly,  we  are 
proposing  that  the  same  fee  be  applied 
to  each  type  based  on  the  following  cost 
data: 

Direct  Labor  $99.21 

Overhead  ; 55.37 

Total  Cost 154.58 

Applications  processed  30 

Cost  per  amendment  5.15 

Proposed  fee.  Item  41:  per  ap- 
plication    5.00 

Authorizations,  Amendments, 
Exemptions — Foreign  Air  Carriers: 
Schedule  Items  42-51 

Schedule  Item  42.  Application  for  an 
initial,  or  for  renewal  of  a  previously 
authorized,  foreign  air  carrier  permit 
under  49  U.S.C.  41301.  Section  41301  of 
the  Statute  requires  a  foreign  air  carrier 
to  have  a  permit  from  the  Department  to 
engage  in  air  transportation  operations 
to  a  point  or  points  in  the  United  States 
or  its  possessions.  Section  41302  of  the 
Statute  requires  the  Department  to  find 
such  a  foreign  air  carrier  fit,  willing,  and 
able  to  provide  the  foreign  air 
transportation  to  be  authorized  by  the 
permit,  and  to  find  that  it  has  been 
designated  by  the  government  of  its 
country  to  provide  the  foreign  air 
transportation  under  an  agreement  with 
the  United  States  Government,  or  that 
the  foreign  air  transportation  to  be 
provided  under  the  permit  will  be  in  the 
public  interest.  A  fee  for  processing  an 
application  permit  is  warranted  since 
the  foreign  air  carrier  is  seeking  the 
special  benefit  of  the  Department's 
authorization  to  conduct  revenue- 
producing  air  transportation  service  to  a 
U.S.  point. 

A  foreign  air  carrier  permit  may  be 
issued  for  a  specified  term  that  will 
require  renewal,  which  normally    - 
involves  a  re-determination  of  carrier 
fitness  and  a  processing  effort 
comparable  to  that  for  an  initial 
authorization.  Because  an  applicant  for 
renewal  seeks  the  special  benefit  of 
continuing  its  authority  to  conduct 
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operations  in  foreign  air 
a  processing  fee  is 


revenue 

transportation 

warranted. 

Our  proposejd 
or  for  renewal 
authorized  permit 
following: 

Direct  Labor 
Overhead  .... 


fee  for  an  initial  permit 
of  a  previously 
is  based  on  the 


Total  Cost 


Applications  processed 
Cost  per  application 
Proposed  fee,  lt(  m  42:  per  ap- 
plication ... 
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S860.56 
688.71 


1.549.27 


1 
1,549.27 


1,550.00 

Schedule  Itekn  43.  Application  by 
foreign  air  can  ier  for  exemption  from 

of49U.S.C.  41301. 

c)  of  the  Statute  provides 
that  the  Department  may  grant  a  foreign 
air  carrier  app  icant  an  exemption  to 

than  10)  flights  to  a  U.S. 
point  or  pointy  without  its  first  having 
obtained  a  for*  ign  air  carrier  permit  as 
required  by  sedion  41301.  A  processing 
fee  for  an  appl  cation  for  this  exemption 
is  justified  because  the  foreign  air 
carrier  is  seekihg  the  special  benefit  of 
the  Departmem's  temporary 
authorization  lo  conduct  revenue- 
producing  air  transportation  to  a  U.S. 
point  in  circuihstances  where  obtaining 
a  foreign  air  carrier  permit  would  take 
too  long  or  oth  erwise  be  inappropriate. 

Our  propose  d  fee  for  this  item  is 
based  on  the  fallowing: 

Direct  Labor $660.85 

Overhead  1 528.86 


Total  Cost 


Applications  pr  )cessed 
Cost  per  applies  tion 
Proposed  fee,  Ititm  43:  per  Ap- 
plication ... 


1,189.71 


3 
396.57 

400.00 

Schedule  Ite  m  44.  Amendment  by  a 
foreign  air  cari  ier  of  either  its 
application  foi  a  permit  or  its 
application  foi  an  exemption  to  conduct 
more  them  10  (lights.  If  an  applicant  for 
a  foreign  air  carrier  permit  under  section 
41301  or  for  am  exemption  under  section 
40109(c)  of  thi  Statute  modifies  its 
application  substantially,  it  must  file  an 
amendment  toj  such  application.  Such 
amendments  trigger  significant 
additional  processing  time,  and  a  fee  to 
cover  processi^ig  costs  is  warranted 
since  the  applicant  receives  the  special 
benefit  of  additional  or  different 
authority  for  revenue-producing 
operations,  wlkile  saving  the  time  and 
expense  that  a|  new  application  would 
entail.  j 

No  applications  imder  this  schedule 
item  were  processed  during  the  cost- 
collection  period,  and  we  have  no  other 
basis  to  propo  se  a  change  in  the  current 


fee  or  to  assume  that  fee  costs  have 
changed.  Accordingly,  the  current  fee  of 
$215  per  Application  is  retained. 

Schedule  Item  45.  Application  by 
foreign  air  carrier  for  an  exemption  from 
the  provisions  of  49  U.S.C.  41301  to 
conduct  ten  or  fewer  flights.  Section 
40109(c)  of  the  Statute  provides  that  the 
Department  may  grant  a  foreign  air 
carrier  an  exemption  from  the  need  to 
obtain  a  foreign  air  carrier  permit  as 
required  by  section  41301  of  the  Statute 
in  order  to  conduct  flights  to  a  U.S. 
point  or  points.  Department  rules  (14 
CFR  302.401  et  seq.)  provide  for 
simplified  application  procedures  for 
certain  exemptions  of  10  or  fewer 
flights.  A  fee  for  processing  such  an 
exemption  application  is  justified 
because  the  foreign  air  carrier  is  seeking 
the  special  benefit  of  the  Depeutment's 
authorization  to  temporarily  conduct 
revenue-producing  air  transportation  to 
a  U.S.  point  and  to  defer  the  time  and 
financial  expenditures  required  to 
obtain  a  foreign  air  carrier  permit. 

Oxa  proposed  fee  for  this  item  is 
based  on  the  following: 

Direct  Labor  $69.09 

Overhead  55.29 

Total  Cost  124.38 

Applications  processed  1 

Cost  pter  application  124.38 

Proposed  fee,  Item  45:  per  Ap- 
plication    120.00 

Schedule  Item  46.  Application  for  a 
special  authorization  under  14  CFR  Part 
375.  Section  41703  of  the  Statute  and 
section  375.70  of  the  regulations 
provide  that  the  Department  may 
authorize  particular  flights  that  are  not 
within  an  applicant's  other  authority 
and  not  appropriately  the  subject  of  an 
exemption  under  49  U.S.C.  40109.  The 
Department  must  determine  that  the 
proposed  operations  are  fully  consistent 
with  the  applicable  law,  that  the 
applicant's  homeland  grants  a  similar 
privilege  with  respect  to  U.S.  operators, 
and  that  the  proposed  operation  is  in 
the  U.S.  public  interest.  A  fee  in 
connection  with  an  application  for  such 
a  special  authorization  is  warranted 
because  the  applicant  is  seeking  the 
special  benefit  of  permission  to  engage 
in  an  air  operation  of  value  that  is  not 
otherwise  authorized. 

Our  proposed  fee  for  this  item  is 
based  on  the  following: 

Direct  Labor  $62.34 

Overhead  48.89 

Total  Cost  112.23 

Applications  processed  1 

Cost  per  application  112.23 

Proposed  fee.  Item  46:  per  Ap- 
plication    110.00 


Schedule  Item  47.  Application  for  a 
foreign  aircraft  permit  under  14  CFR 
Part  375.  Section  41703  of  the  Statute 
and  section  375.40  of  the  Department's 
regulations  state  that  commercial  afr 
operations  utilizing  foreign  civil  aircraft 
rnay  be  undertaken  in  the  U.S.  only  if 
a  permit  issued  by  the  Department  is 
carried  aboard  the  aircraft.  A  fee  to 
offset  the  costs  of  processing  a  permit 
application  is  warranted  since  the 
applicant  is  seeking  the  special  benefit 
of  the  Department's  authorization  to 
operate  a  foreign  aircraft  in  air 
commerce  in  the  United  States. 

Our  proposed  fee  for  this  item  is 
based  on  the  following: 

Direct  Labor  $609.84 

Overhead  488.06 

Total  Cost  1,097.90 

Applications  processed  6 

Cost  per  application  182.98 

Proposed  fee.  Item  47:  per  Ap- 
plication    180.00 

Schedule  Item  48.  Application  for 
foreign  carrier  charter  statement  of 
authorization  under  14  CFR  Part  212. 
Foreign  afr  carrier  permits  issued  under 
49  U.S.C.  41302  reqmre  that  charter 
flights  must  be  conducted  in  accordance 
with  14  C.F.R.  Part  212.  Part  212 
provides  that  certain  charters  require 
prior  approval  in  the  form  of  a 
Statement  of  Authorization,  which  the 
Department  grants  if  it  finds  that  the 
charters  will  be  in  the  public  interest.  A 
fee  to  defray  processing  costs  is 
warranted  since  the  applicant  is  seeking 
the  special  benefit  of  authority  to 
conduct  revenue-producing  operations 
in  foreign  air  transportation.    ' 

Our  proposed  fee  for  this  item  is 
based  on  the  following: 

Direct  Labor  $3,735.21 

Overhead 1,917.79 

Total  Cost 6,653.00 

Applications  processed  19 

Cost  per  application  350.16 

Proposed  fee.  Item  48:  per  Ap- 
plication    350.00 

Schedule  Item  49.  Application  for 
special  authorization  imder  14  CFR  Part 
216.  Unless  specifically  authorized  by 
its  section  41302  permit,  a  foreign  afr 
carrier  may  not  commingle  traffic 
moving  in  foreign  air  transportation 
with  traffic  not  moving  in  foreign  air 
transportation  imless  it  has  a  Special 
Authorization  imder  Part  216.  This 
situation  arises  when  a  foreign  carrier 
serves  between  a  U.S.  point  and  a 
homeland  point  via  an  intermediate 
point.  The  intermediate-homeland  leg  of 
the  flight  is  called  a  "blind  sector"  with 
respect  to  U.S.  afr  fransportation, 
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because  local  traffic  on  that  segment  is 
not  carried  to  or  from  the  United  States 
and  is  not  in  air  transportation  as 
defined  in  the  Statute.  Without  the 
ability  to  commingle  traffic  on  all  flight 
segments,  a  carrier  would  lose  valuable 
revenue.  Thus  the  applicant  for  a 
Special  Authorization  to  commingle 
blind-sector  traffic  seeks  a  special 
benefit,  justifying  a  processing  fee. 
Our  proposed  fee  for  this  item  is 
based  on  the  following: 

Direct  Labor  $477.27 

Overhead  350.05 

Total  Cost  827.32 

Applications  processed  2 

Cost  per  application  413.66 

Proposed  fee,  Item  49:  per  ap- 
plication    410.00 

Schedule  Item  50.  Application  for 
emergency  cabotage  exemption  under 
49  U.S.C.  40109(g).  Section  41701  of  the 
Statute  prohibits  foreign  civil  aircraft 
from  carrying  revenue  traffic  between 
two  U.S.  points  ("cabotage"  traffic) 
unless  an  exemption  is  granted  under 
section  40109(g),  which  deals 
specifically  with  emergency  cabotage. 
These  applications  are  addressed 
separately  from  other  exemptions, 
because  on  the  one  hand,  the  authority 
at  issue  in  a  given  application  usually 
is  narrower,  but  on  the  other  hand,  the 
statutory  criteria  for  a  grant  are  more 
detailed  and  speciahzed,  and  the 
compressed  timeframe  for  consideration 
requires  more  intense  application  of 
staff  resources  than  do  most  exemptions 
in  foreign  air  transportation.  A 
processing  fee  is  warranted  since 
applicants  for  this  authority  are  seeking 
the  special  benefit  of  performing 
otherwise  prohibited  air  transportation. 

Our  proposed  fee  for  this  item  is 
based  on  the  following: 

Direct  Labor  $749.35 

Overhead  583.50 

Total  Cost  1.332.85 

Applications  processed  4 

Cost  per  application  333.21 

Proposed  fee.  Item  50:  per  ap- 
plication    330.00 

Schedule  Item  51.  Filing  by  a  foreign 
air  carrier  of  its  proposed  schedule  for 
which  approval  is  required  imder  an 
international  agreement.  Section 
40105(b)  of  the  Statute  provides  that  the 
Department  shall,  in  carrying  out  Part  A 
of  the  Statute,  act  consistently  with 
applicable  international  agreements. 
Some  bilateral  aviation  agreements 
provide  that  the  air  carriers  of  each 
coimtry  file  their  proposed  schedules 
for  the  approval  of  the  other  country's 
aviation  authorities.  Air  carriers 


required  to  file  schedules  in  this  way 
may  not  perfo;m  air  transportation 
vdthout  submitting  their  schedules  for 
review.  A  processing  fee  for  schedule 
filings  is  warranted  since  the  air  carrier 
is  seeking  the  special  benefit  of  the 
Department's  approval  of  its  proposed 
schedule  for  engaging  in  revenue- 
producing  air  transportation. 

Our  proposed  fee  for  this  item  is 
calculated  as  follows: 

Direct  Labor  $1,253.03 

Overhead  1.002.61 

Total  Cost  2,255.64 

Filings  processed  24 

Cost  per  filing  93.99 

Proposed  fee.  Item  51:  per  fil- 
ing application  94.00 

U.S.  Air  Carrier  International  Route 
Authority,  Exemptions,  Frequencies, 
and  Charter  Allocations:  Schedule  Items 
52-58 

The  various  items  in  this  schedule 
category  involve  the  authorization  of 
international  air  service  rights.  Under 
the  United  States'  pro-competitive 
international  aviation  policy  (60  FR 
21841),  the  Department  routinely  grants 
such  rights  to  all  qualified  applicants, 
''except  in  circimistances  when  the 
.availability  of  rights  is  artificially 
constrained.  In  Uie  absence  of 
constraints,  the  Department  requires 
only  a  simple  application  and  acts  to 
confer  authority  expeditiously.  When 
limits  apply,  however,  as  in  the  case  of 
restrictive  bilateral  agreements,  and 
when  applicants  seek  more  authority 
than  can  be  granted.  We  must  conduct 
a  comparative  proceeding  to  select 
carriers  (and  in  some  cases  gateways)  for 
distribution  of  the  limited  rights 
available.  Compared  with  a  non- 
contested  proceeding,  a  comparative 
proceeding  typically  entails 
substantially  higher  processing  costs 
because  each  applicant  submits  a 
detailed  service  proposal  with 
supporting  data,  which  in  turn  are 
analyzed  by  the  Department  and  by 
competing  applicants.  Thereafter,  the 
Department  issues  a  tentative  decision; 
apphcants  respond  to  that  decision  and 
to  one  another's  arguments;  and 
following  consideration  and  analysis  of 
all  pleadings,  the  £)epartment  issues  its 
final  decision. 

In  the  interest  of  cost  recovery,  we  are 
proposing  that  each  applicant  initially 
pay  the  processing  fee  in  effect  for  the 
relevant  non-contested  air  service  rights 
(see  items  52-56  below)  and.  if  a 
comparative  proceeding  proves 
necessary,  remit  an  additional  fee  to 
cover  the  additional  cost  (see  item  57). 

Schedule  Item  52.  Application  for 
new,  amended  or  renewed  certificate 


authority,  comparative  proceeding  not 
required.  Section  41101  of  the  Statute 
provides  that  an  air  carrier  may  perform 
air  transportation  only  if  it  holds  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation. 
A  processing  fee  for  applications  under 
this  item  is  warranted  because  in  each 
instance  of  new  certificate  authority, 
amendment  to  an  extant  authority,  or 
certificate  renewal,  the  applicant  is 
seeking  the  special  benefit  of  the 
Department's  authorization  to 
commence,  change  or  continue  revenue- 
producing  air  transportation  service. 
The  processing  cost  data  collected 
under  this  schedule  item  do  not  indicate 
a  need  for  distinct  processing  fees 
among  applications  for  new,  amended 
or  renewed  certificate  authority. 
Therefore,  we  are  proposing  a  single  fee 
as  follows: 

Direct  Labor  $6,306.10 

Overhead  4,774.50 

Total  Cost  11,050.60 

Applications  processed  17 

Cost  per  application  650.04 

Proposed  fee,  Item  52:  per  ap- 
plication    650.00 

Schedule  Item  53.  Application  for 
new,  renewal  or  amendment  of 
exemption  authority,  comparative 
proceeding  not  required.  Section 
40109(c)  of  the  Statute  provides  that  an 
air  carrier  may  obtain  an  exemption 
from  section  41101  authorizing  it  to 
perform  air  transportation  without  a 
certificate  of  public  convenience  and 
necessity.  A  processing  fee  for  this 
exemption  authority  is  warranted  since, 
in  each  instance  of  new  exemption 
authority,  amended  authority,  or 
exemption  renewal,  the  applicant  is 
seeking  the  special  benefit  of  the 
Department's  authorization  to 
commence,  change  or  continue  revenue- 
producing  air  transportation  without 
having  a  certificate  of  public 
convenience  and  necessity. 

As  with  applications  for  certificate 
authority  (item  52,  supra),  our 
processing  cost  data  do  not  indicate  a 
need  for  distinct  fees  among  new, 
amended  and  renewed  exemption 
authority,  and  we  are  proposing  the 
following  single  fee: 

Direct  Labor  $23,626.46 

Overhead  18,036.22 

Total  Cost  41.662.68 

Applications  processed  87 

Cost  per  application  478.68 

Proposed  fee.  Item  52:  per  ap- 
plication    480.00 

Schedule  Item  54.  Application  for 
initial  allocation  of  scheduled-service 
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frequencies  in  li  mited-entry  market, 
comparative  proceeding  not  required. 
Section  40105(b)  of  the  Statute  provides 
that  the  Departiiient  shall,  in  carrying 
out  Part  A  of  thd  Statute,  act 
consistently  wilp  applicable 
international  agteements.  Some  bilateral 
aviation  agreements  limit  the  capacity  of 
service,  usually  expressed  in  terms  of 
number  of  weekly  flights  or 
"frequencies"  of  various-sized  aircraft 
that  U.S.  air  carriers  may  fly  on  the 
authorized  routes.  The  Department  must 
allocate  the  available  frequencies  among 
applicant  U.S.  darriers  and  establish  the 
extent  and  duration  of  those  allocations, 
taking  pubUc  interest  considerations 
into  account.  Because  the  applicant  for 
scheduled-servite  frequencies  is  seeking 
the  special  benefit  of  the  Department's 
authorization  td  conduct  revenue- 
producing  air  transportation,  a 
processing  fee  i$  warranted. 

Our  proposed  fee  for  this  schedule 
item  is  a  followi: 

Direct  Labor  $2,178.93 

Overhead  1,600.09 


Total  Cost 


Applications  processed  

Cost  per  application  

Proposed  fee.  Item  54:  per  ap- 
plication   i 


3,779.02 

6 
629.84 

630.00 


Schedule  Iteii  55.  Application  for 
renewal  of  alloqation  of  scheduled- 
service  frequencies  in  limited-entry 
market,  comparative  proceeding  not 
required.  Initial  allocations  of  limited 
scheduled-service  frequencies  (item  54, 
supra)  are  mad^  for  finite  terms, 
typically  one  oij  two  years,  because  of 
the  need  to  weigh  the  effects  of  any 
changes  in  market  conditions.  When  the 
need  for  allocation  persists,  limited- 


term  allocations  are  renewed.  Since  the 
apphcant  for  frequency  renewal  seeks 
the  special  benefit  of  the  Department's 
approval  to  continue  revenue-producing 
air  transportation,  a  processing  fee  is 
warranted.  In  contrast  to  the  case  of 
certificate  or  exemption  authority  (items 
52  and  53,  supra),  the  cost  of  processing 
an  application  for  renewal  of  a 
frequency  allocation  is  materially  lower 
than  that  for  the  initial  frequency  award. 
Accordingly,  the  proposed  fee  for  a 
renewal  application  is  substantially 
lower: 

Direct  Labor  $1,047.80 

Overhead  769.95 

Total  Cost  1,817.75 

Applications  processed  8 

Cost  per  application  227.22 

Proposed  fee.  Item  55:  per  ap- 
plication    230.00 

Schedule  Item  56.  AppUcation  for 
allocation  of  limited  charter  flights, 
comparative  proceeding  not  required. 
Section  40105(b)  provides  that  the 
E)epartment  shall,  in  carrying  out  Part  A 
of  the  Statute,  act  consistently  with 
apphcable  international  agreements. 
Some  bilateral  aviation  agreements 
limit,  usually  on  a  seasonal  or  annual 
basis,  the  number  of  charter  fhghts  that 
may  be  operated.  The  Department  must 
allocate  the  available  charters  among 
applicant  U.S.  carriers  before  each 
charter  allocation  period,  balancing  the 
applicants'  expectations  against  their 
historical  performance  and  the  need  to 
reserve  a  portion  of  the  periodic 
edlocation  for  emergencies  or  other 
imforeseen  demand.  During  the  charter 
period,  carriers  must  reUnquish  unused 
allocations,  and  others  may  apply  for 
additional  flights.  Since  the  applicant 


seeks  the  special  benefit  of  the 
Department's  authorization  to  conduct 
revenue-producing  charter  air 
transportation,  a  processing  fee  is 
justified. 

Our  proposed  fee  for  this  schedule 
item  is  a  follows: 


Direct  Labor 
Overhead  .... 


$596.41 
458.14 


Total  Cost 


1,054.55 


Applications  processed  

Cost  per  application  

Proposed  fee.  Item  56:  [Jer  apn 
plication 


6 

175.76 

180.00 

Schedule  Item  57.  Additional  charge 
for  an  application  for  limited  authorities 
(Items  52-56  inclusive)  when  a 
comparative  proceeding  is  required. 
Schedule  items  52-56  above  apply  to 
various  forms  of  U.S.  carrier  audiority  to 
serve  foreign  markets.  As  we  describe 
earlier,  when  appUcations  exceed 
available  rights,  it  falls  to  the 
Department  to  conduct  a  comparative 
proceeding  to  determine  the  distribution 
of  those  rights  among  appUcants, 
resulting  in  significant  additional 
processing  costs.  It  often  is  not  known 
at  the  time  of  initial  appUcation  whether 
selection  procedures  will  be  required, 
because  even  when  rights  are  limited, 
the  applications  in  aggregate  may  not 
exceed  the  available  rights.  Therefore, 
we  are  proposing  that  each  applicant 
initially  pay  the  fee  applicable  per  items 
52-56  above,  and  then  remit  an 
additional  fee  with  its  first  filing 
subsequent  to  the  Department's  notice 
that  a  comparative  proceeding  is 
necessary. 

Our  proposed  additional  fee  in  the 
event  of  a  comparative  proceeding  is 
established  as  follows: 


Carrier/gateway  setection  required  ... 
Selection  not  required  (items  52-56) 


Increrriental  cost 


Proposed  fee,  Itei  n  57:  S3,490  per  application 


Applicatioris 


24 

124 


Total  cost 


$95,266.01 
59,364.60 


Cost  per 
application 


$3,969.42 
478.75 


$3,490.67 


Schedule  Iter  a  58.  AppUcation  to 
transfer  foreign  route/frequency 
authority.  Forei  gn  route  authority 
granted  to  a  U.J  l.  air  carrier  under  49 
U.S.C.  41102  o^  40109,  along  with  any 
frequency  allocation  required  for  its 
exercise,  may  n|ot  be  transferred  to 
another  air  cariHer  without  the 
Department's  approval.  A  fee  for 
processing  an  application  for  transfer  is 
warranted  sinc#  the  appUcant  is  seeking 
the  special  benefit  of  the  Department's 


approval  of  an  action  needed  by  (1)  the 
transferee  to  engage  in  the  revenue- 
producing  air  transportation  under  the 
authority  and  (2)  the  transferor  so  that 
it  may  receive  any  compensation 
provided  for  in  the  transfer  agreement. 

Our  proposed  fee  for  this  item  is 
calculated  as  follows: 


Direct  Labor 
Overhead  


$2,993.01 
2,061.49 


Total  Cost  4,994.50 

Applications  processed  1 

Cost  per  application  4,994.50 

Proposed  fee.  Item  58:  per  ap- 
plication    4,990.00 

Code-Share,  Wet-Lease.  Transborder 
and  Intermodal  Authorizations: 
Schedule  Items  59-62 

Schedule  Item  59.  Application  for 
code-share  Statement  of  Authorization. 
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Schedule  Item  60.  AppHcation  for 
wet-lease  Statement  of  Authorization. 

U.S.  air  carrier  certificates  issued 
under  49  U.S.C.  41102  and  foreign  air 
carrier  permits  issued  under  49  U.S.C. 
41302  require  that  code-share/wet-lease 
flights  must  be  conducted  in  accordance 
with  Part  212  of  our  rules.  Part  212 
provides  that  certain  such  arrangements 
require  specific  prior  approval  in  the 
form  of  a  Statement  of  Authorization, 
which  the  Department  grants  if  it  finds 
that  approval  will  be  in  the  public 
interest.  A  processing  fee  is  warranted 
because  the  applicant  is  seeking  the 
special  benefit  of  the  Department's 
authorization  to  conduct  an  additional 
type  of  revenue-producing  operations  in 
foreign  air  transportation. 

While  code  shares  and  wet  leases 
require  the  same  form  of  authorization 
and  involve  a  similar  special  benefit, 
their  application  processing  costs  differ 
materially.  We  therefore  are  proposing 
different  fees  for  schedule  items  59  and 
60,  as  follows: 
Code  Share 

Direct  Labor  $15,820.70 

Overhead  11,594.31 


Total  Cost 


Applications  processed  

Cost  per  resolution  

Proposed  fee.  Item  59:  per  ap- 
plication   

Wet  Lease 

Direct  Labor  

Overhead  


Total  Cost 


Applications  processed  

Cost  per  application  

Proposed  fee.  Item  60:  per  ap- 
plication   


27.415.01 

25 
1,096.60 

1,100.00 

2.679.05 
2,084.40 

4,763.45 

16 
297.72 

300.00 


Schedule  Item  61.  (Reserved.) 
Schedule  Item  62.  Application  for 
Statement  of  Authorization  to  conduct 
intermodal  services  provided  for  in 
bilateral  agreement.  Part  222  of  the 
Department's  regulations  provides  that  a 
foreign  air  carrier,  whose  homeland 
government  has  executed  an  agreement 
with  the  United  States  exchanging  air 
freight  intermodal  rights,  may  obtain 
authorization  to  perform  such  services 
in  the  United  States  by  applying  to  the 
Office  of  International  Aviation.  (Part 
222  also  provides  that  a  foreign  air 
carrier  seeking  such  authority  not 
covered  by  a  bilateral  agreement  must 
apply  for  an  exemption  under  49  U.S.C. 
40109,  in  which  instance  the 
application  is  processed  under  schedule 
item  53,  exemption  authority,  above.) 
The  E)epartment  grants  an  intermodal 
statement  of  authorization  if  it  will  be 
in  the  pubUc  interest.  An  application 
processing  fee  is  warranted  because  the 


applicant  is  seeking  the  special  benefit 
of  the  Department's  authorization  to 
conduct  revenue-producing  operations 
in  foreign  air  transportation. 

Our  proposed  fee  for  this  item  is 
calculated  as  follows: 


Direct  Labor 
Overhead  


S488.35 
390.82 


Total  Cost 


879.17 


Applications  processed 

Cost  per  application  

Proposed  fee.  Item  62:  per  ap- 
plication   


3 
293.06 

290.00 


Regulation  of  Tariffs  and  Rates: 
Schedule  Items  63-69 

Schedule  Item  63.  Approval  of  inter- 
carrier  agreement(s},  agreement  type  To 
and/or  from  the  U.S. 

Schedule  Item  64.  Approval  of  inter- 
carrier  agreement(s],  agreement  type 
Foreign-to-foreign. 

Schedule  Item  65.  Approval  of  inter- 
carrier  agreement(s).  Technical 
correction.  Section  41309  of  the  Statute 
provides  for  the  filing  of  inter-carrier 
agreements  with  the  Department  for 
approval  and  consequent  grant  of 
antitrust  immunity.  The  Department's 
implementing  regulations  (14  CFR  Part 
303)  require  carriers  seeking  approval  of 
an  inter-carrier  agreement  to  submit  and 
have  approved  by  the  Department  an 
appUcation  in  the  manner  prescribed  by 
the  regulation.  A  processing  fee  for  such 
applications  is  justified  since  the 
applicant  is  seeking  the  special  benefit 
of  the  Department's  approval  of 
immunity  fi-om  the  antitrust  laws  of  the 
United  States. 

Our  proposed  fees  for  schedule  items 
63,  64  and  65,  shown  below,  reflect 
differences  in  their  respective 
processing  costs.  The  fee  for  item  63  and 

64  is  per  resolution  while  that  for  item 

65  is  per  apphcation. 
To/ from  U.S. 

Direct  Labor  $10,502.46 

Overhead  7,722.49 


Total  Cost 


Resolutions  processed  

Cost  per  resolution  

Proposed  fee.  Item  63:  per  res- 
olution   

Foreign-to-foreign 

Direct  Labor  

Overhead 


Total  Cost 


Resolutions  processed  

Cost  per  resolution  

Proposed  fee.  Item  64:  per  res- 
olution   

Technical  correction 

Direct  Labor  

Overhead  


18,224.95 

216 
84.37 

84.00 

1,080.05 
864.35 

1,944.40 

417 
4.66 

5.00 

195.36 
156.34 


Total  Cost 


Applications  processed  

Cost  per  application  

Proposed  fee,  Item  65:  per  ap- 
plication   


S351.70 

23 
15.29 

15.00 

Schedule  Item  66.  Application  for  an 
exemption  under  49  U.S.C.  40109  to 
carry  traffic  not  otherwise  authorized 
under  tariffs  in  effect.  Under  section 
41504  of  the  Statute  and  section  221.3 
of  the  Department's  regulations,  air 
carriers  and  foreign  air  carriers  are 
required  to  file  tariffs  for  scheduled 
foreign  air  transportation  of  persons, 
and  may  carry  such  traffic  only  for  the 
prices  stated  in  those  tariffs.  When  a 
carrier  wishes  to  carry  revenue  traffic 
for  which  it  does  not  have  an  effective 
tariff  on  file,  or  wishes  to  carry  such 
traffic  at  a  price  other  than  that  in  its 
applicable  tariff,  it  must  obtain  an 
exemption  from  the  Department  under 
section  40109  of  the  Statute.  A 
processing  fee  is  warranted  since  the 
applicant  for  this  exemption  seeks  the 
special  benefit  of  the  Department's 
authorization  to  conduct  revenue- 
producing  foreign  air  transportation  not 
otherwise  authorized  by  a  tariff  in  effect. 

No  applications  under  this  schedule 
item  were  processed  during  the  cost- 
collection  period,  and  we  have  no  other 
basis  to  propose  a  modification  of  the 
current  fee  or  to  assume  that  fee  costs 
have  changed.  Accordingly,  the  current 
fee  of  $53  per  Application  is  retained. 

Schedule  Item  67.  Apphcation  for 
permission  to  file  tariffs  on  less  than 
statutory  notice.  Section  41504  of  the 
Statute  and  section  221.160  of  the 
regulations  provide  that  required  tariffs 
are  to  be  filed  a  certain  number  of  days 
before  those  tariffs  can  take  effect. 
Under  Subpart  P  of  the  regulations, 
however,  carriers  may  request 
permission  to  have  their  tariffs  take 
effect  in  less  than  the  statutorily 
required  notice  period.  A  processing  fee 
is  warranted  since  the  applicant  for  this 
Special  Tariff  Permission  seeks  the 
special  benefit  of  the  Department's 
authorization  to  implement  tariffs  on 
shorter  notice  than  statutorily  required. 

The  basis  of  our  proposed  fee  for  this 
item  is  as  follows: 

Direct  Labor  $2,124.07 

Overhead  1,700.04 


Total  Cost 


3.824.11 


Appfications  processed  95 

Cost  per  application  40.25 

Proposed  fee,  Item  67:  per  ap- 
plication    40.00 

Schedule  Item  68.  Application  for 
approval  of  waiver/modification  of  tariff 
regulations.  Section  221.200  of  the 
regulations  provides  that  air  carriers  and 
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foreign  air  caijriers  may  apply  to  the 
Department  f()r  a  waiver  or  modification 
of  the  requireinents  contained  in  part 
221  (Tariffs).  ]\n  application  processing 
fee  for  such  Waiver  or  modification  is 
warranted  since  the  applicant  seeks  the 
special  benefik  of  the  Department's 
approval  for  rplief  from  provisions  of 
the  requirements  regulating  tariffs. 

No  applications  under  tms  schedule 
item  were  processed  during  the  cost- 
collection  peitod,  and  we  have  no  other 
basis  to  propqse  a  change  in  the  current 
fee  or  to  assu4ie  that  fee  costs  have 
changed.  Accordingly,  the  cxurent  fee  of 
$12  per  Application  is  retained. 

Schedule  Ittm  69.  Apphcation  for 
provision  of  certified  copies  of  tariff 
material  upoi<  request  (with  DOT  seal). 
Section  389.1$  of  the  regulations 
provides  that  fcertified  copies  of  tariffs 
filed  with  thelDepartment  will  be 
provided  upoh  request.  Certification  of 
these  data  are- required  in  civil  cases  in 
order  for  parties  to  formally  submit  air 
carrier  tariff  plrovisions  involving 
charges  and  conditions  of  carriage  in 
international  air  transportation  officially 
filed  with  the  Department.  A  fee  for 
providing  thi^  service  is  warranted 
because  of  th^  special  benefit  to  the 
applicant  of  having  certified  copies  of 
officially  filed  tariff  material  for  use  in 
legal  proceedings. 

The  basis  o  our  proposed  fee  is  as 
follows: 


Direct  Labor 
Overhead  


Total  Cost 


Applications  pitxressed 
Cost  per  applic  ation 
Proposed  fee,  Item  69:  per  ap- 
plication 

Other  Exempli 
Schedule 


$807.58 
646.30 


1.453.88 


6 
242.31 

240.00 


ions  and  Authorizations: 
Iteiis  70-76 


Schedule  It  sm  70.  Application  for  an 
exemption  for  slots  at  a  slot-controlled 
airport.  Undef  section  41714  of  the 
Statute,  an  ai#  carrier  may  apply  to  the 
Department  fer  an  exemption  from  14 
CFR  Part  93.  Subparts  K  and  S  (the  High 
Density  Rule)!  in  order  for  the  carrier  to 
increase  its  number  of  operations 
(takeoff  or  laijding  "slots")  at  JFK.  La 
Guardia.  and)or  O'Hare  airports  (Reagan 
National  alsojis  slot  controlled,  but  is 
excluded  fi-oiti  the  exemption). 
Recognizing  that  air  carriers  may  be 
restrained  fropi  entering  markets  as 
consequence  of  slot  restrictions,  the 
Congress  profided  the  exemption 
mechanism  ak  a  way  to  increase  air 
carrier  access]  at  three  of  the  four  slot- 
controlled  aiiports.  A  processing  fee  for 
a  slot  exemption  appUcation  is  justified 
since  the  app  icant  is  seeking  the 
special  benefit  of  the  Department's 


authorization  enabling  access  to  takeoff 
and  landing  rights  that  otherwise  would 
not  be  available. 

Our  proposed  fee  for  this  item  is 
based  on  the  following: 

Direct  Labor  $11,155.93 

Overhead  6.211.62 

Total  Cost  : 17,367.55 

Applications  processed  4 

Cost  per  application  4.341.89 

Proposed  fee.  Item  70:  per  ap- 
plication    4,340.00 

Schedule  Item  71.  Motion  for 
confidential  treatment  of  documents. 
Section  302.39  of  the  Department's 
Procedural  Regulations  sets  forth  the 
procedures  that  an  applicant  or  other 
party  must  follow  in  seeking  the 
Department's  concurrence  to  withhold 
certain  information  from  public 
disclosure  in  the  context  of  a 
Departmental  proceeding.  A  processing 
fee  for  this  item  is  justified  since  the 
appUcant  is  seeking  the  special  benefit 
of  the  Department's  approval  to 
withhold  sensitive  information. 

Our  proposed  fee  for  this  item  is 
determined  as  follows: 

Direct  Labor „ $499.57 

Overhead  253.37 

Total  Cost  752.94 

Applications  processed  2 

Cost  per  application  376.47 

Proposed  fee.  Item  71:  per  ap- 
plication    380.00 

Schedule  Item  72.  Apphcation  for 
approval  of  and  antitrust  immunity  for 
inter-carrier  agreements.  Under  sections 
41308  and  41309  of  the  Statute,  air 
carriers  and  foreign  air  carriers  may  seek 
approval  of  antitrust  immunity  for 
agreements  and  activities  with  common 
business  objectives.  Applicants  seek  the 
benefit  of  this  immunity  in  order  to 
protect  themselves  from  lawsuits 
alleging  behavior  normally  not 
permitted  under  the  antitrust  laws.  A 
processing  fee  is  warranted  since  the 
applicant  is  seeking  the  special  benefit 
of  the  Department's  approval  of 
immunity  from  antitriist  enforcement. 
No  applications  under  this  schedule 
item  were  concluded  diu'ing  the  cost- 
collection  period,  and  we  have  no  other 
basis  to  propose  a  change  in  the  current 
fee  or  to  assume  that  fee  costs  have 
changed.  Accordingly,  the  ciurent  fee  of 
$1,080  per  Application  is  retained. 
Schedule  Item  73.  [Reserved.] 
Schedule  Item  74.  [Reserved.] 
Schedule  Item  75.  Petition  for  a 
change  in  mail  rates.  Section  41901  of 
the  Statute  provides  that  the  United 
States  Postal  Service  or  a  certificated  air 
carrier  may  file  a  petition  with  the 


Department  to  change  the  mail  rates  set 
by  the  Department  to  be  paid  by  the 
Postal  Service  to  U.S.  air  carriers  for  the 
carriage  of  U.S.  mail  between  the  United 
States  and  foreign  coimtries  and/or 
within  the  State  of  Alaska.  A  fee  for 
processing  a  petition  is  warranted  since 
the  petitioner  is  seeking  the  special 
benefit  of  the  Department's  approval  to 
change  existing  mail  rates. 

No  appUcations  under  this  schedule 
item  were  processed  during  the  cost- 
collection  period,  and  we  have  no  other 
basis  to  propose  a  change  in  the  current 
fee  or  to  assiime  that  fee  costs  have 
changed.  Accordingly,  the  current  fee  of 
$420  per  Application  is  retained. 

Schedule  Item  76.  Apphcation  for 
overseas  miUtary  personnel  charter 
operator  authority.  Under  Part  372  of 
the  Department's  regulations,  any  U.S. 
citizen  desiring  to  operate  as  an 
overseas  mifitary  personnel  charter 
operator  may  apply  to  the  Department 
for  operating  authority.  If  granted  this 
authority,  the  operator  is  relieved  fi-om 
provisions  of  section  41102  of  the 
Statute  for  the  purpose  of  enabUng  the 
operator  to  provide  overseas  mifitary 
personnel  charters  utihzing  aircraft 
chartered  from  direct  air  carriers  or 
foreign  air  carriers.  A  processing  fee  is 
warranted  since  the  applicant  is  seeking 
the  special  benefit  of  the  Department's 
permission  to  advertise,  organize, 
provide,  sell  and/or  offer  to  sell  overseas 
miUtary  personnel  charters. 

No  applications  under  this  schedule 
item  were  processed  during  the  cost- 
collection  period,  nor  has  the 
Department  had  occasion  to  process  any 
such  applications  for  several  years. 
Absent  evidence  of  a  cost  change,  the 
current  fee  of  $665  per  Apphcation  is 
retained. 

[FR  Doc.  99-1233  Filed  1-20-99;  8:45  am] 

BILUNQ  CODE  4910-e2-P 


DEPARTMENT  OF  HEALTH  AND 
HUiyiAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Doclcet  No.  98N-0826] 

Food  Lat>eling:  Use  on  Dietary 
Suppiements  of  Heaith  Claims  Based 
on  Authoritative  Statements 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
permit  the  use  on  dietary  supplements 
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of  health  claims  based  on  authoritative 
statements  under  the  notification 
procedures  in  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA).  FDAMA  permits 
nutrient  content  claims  based  on 
authoritative  statements  for  both 
conventional  foods  and  dietary 
supplements.  FDAMA  also  permits 
health  claims  based  on  authoritative 
statements  for  conventional  foods; 
however,  FDAMA  does  not  provide  for 
the  use  of  health  claims  based  on 
authoritative  statements  for  dietary 
supplements.  FDA  believes  that,  for 
health  claims,  conventional  foods  and 
dietary  supplements  should  be  subject 
to  the  same  standards  eind  procedures, 
including  the  notification  procedure 
provided  by  FDAMA. 
DATES:  Submit  written  comments  on  the 
proposed  rule  by  April  6, 1999.  Submit 
written  comments  on  the  information 
collection  provisions  by  February  22, 
1999. 

ADDRESSES:  Submit  vmtten  comments 
on  the  proposed  rule  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  5630  Fishers 
Lane.  rm.  1061.  Rockville.  MD  20852. 
Submit  written  comments  on  the 
information  collection  provisions  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB.  New  Executive  Office 
Bldg.,  725  17th  St.  NW..  rm.  10235. 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Constance  B.  Henry,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
158),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204. 
202-205-5099. 
SUPPLEMENTARY  INFORMATION: 

I.  The  FDA  Modernization  Act  of  1997 

On  November  21, 1997,  the  President 
signed  FDAMA  into  law  (Pub.  L.  105- 
115).  which  amended  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act). 
Sections  303  and  304  of  FDAMA 
amended  section  403(r)(3)  and  (r)(2)  of 
the  act  (21  U.S.C.  343(r){3)  and  (r)(2)). 
Specifically.  FDAMA  added  new 
section  403(r)(2)(G).  (r)(2)(H),  {r)(3)(C), 
and  (r)(3)(D).  which  provides  for  the  use 
in  food  labeling  of  nutrient  content 
claims  and  health  claims  based  on 
authoritative  statements.  FDAMA 
requires  that  a  notification  of  a 
prospective  nutrient  content  claim  or  a 
prospective  health  claim  be  submitted 
to  FDA  at  least  120  days  before  a  food 
bearing  the  claim  may  be  introduced 
into  interstate  commerce. 

The  notification  must  include  specific 
information  including:  (1)  The  exact 
wording  of  the  prospective  nutrient 


content  claim  or  health  claim;  (2)  a 
concise  description  of  the  basis  upon 
which  the  petitioner  relied  for 
determining  that  the  requirements  of 
section  403(r)(2)(G)(i)  of  the  act  for 
nutrient  content  claims  or  section 
403{r)(3)(C)(i)  of  the  act  for  health 
claims  have  been  satisfied;  (3)  a  copy  of 
the  authoritative  statement  upon  which 
the  person  relied  in  making  the  claim; 
and  (4)  a  balanced  representation  of  the 
scientific  Uterature  relating  to  the 
nutrient  level  for  a  prospective  nutrient 
content  claim  or  relating  to  the 
relationship  between  the  nutrient  and 
the  disease  or  health-related  condition 
for  a  prospective  health  claim.  For  a 
prospective  nutrient  content  claim,  the 
authoritative  statement  must  identify 
the  nutrient  level  to  which  the  claim 
refers.  For  a  prospective  health  claim, 
the  authoritative  statement  must  be  a 
statement  about  the  relationship 
between  a  nutrient  and  a  disease  or 
health-related  condition  to  which  the 
claim  refers.  For  both  types  of  claims, 
the  authoritative  statement  must  be 
currently  in  effect  and  it  must  have  been 
published  either  by  a  scientific  body  of 
the  U.S.  Government  that  has  official 
responsibility  for  public  health 
protection  or  resesirch  directly  relating 
to  human  nutrition  (e.g.,  the  National 
Institutes  of  Health  or  the  Centers  for 
Disease  Control  and  Prevention)  or  by 
the  National  Academy  of  Sciences  or 
any  of  its  subdivisions  (hereinafter 
referred  to  as  a  "scientific  body"). 

Under  new  section  403(r)(2)(H)  and 
(r)(3)(D)  of  the  act,  such  a  claim  may  be 
made  until:  (1)  FDA  has  issued  an 
effective  regulation  that  prohibits  or 
modifies  the  claim;  (2)  FDA  has  issued 
a  regulation  finding  that  the 
requirements  under  section  403(r)(2)(G) 
of  the  act  for  a  prospective  nutrient 
content  claim  or  under  section 
403(r)(3)(C)  of  the  act  for  a  prospective 
health  claim  have  not  been  met;  or  (3) 
a  District  Court  of  the  United  States  in 
an  enforcement  proceeding  imder 
chapter  III  of  the  act  has  determined  that 
the  requirements  under  section 
403(r)(2)(G)  of  the  act  for  a  prospective 
nutrient  content  claim  or  under  section 
403(r)(3)(C)  of  the  act  for  a  prospective 
health  claim  have  not  been  met.  During 
the  120  days  following  submission  of  a 
notification  and  before  the  claim  may 
appear  on  a  food,  the  agency  may  notify 
any  person  who  is  making  the  claim  that 
the  notification  did  not  include  all  of 
the  required  information. 

Section  304  of  FDAMA  permits 
nutrient  content  claims  based  on 
authoritative  statements  for  both 
conventional  foods  and  dietary 
supplements  because  section  304 
amended  section  403(r)(2)  of  the  act. 


which  provides  for  nutrient  content 
claims  on  both  conventional  foods  and 
dietary  supplements.  Section  303  of 
FDAMA.  however,  does  not  provide  for 
health  claims  for  dietary  supplements 
based  on  authoritative  statements.  In 
particular,  section  403(r)(5)(D)  of  the  act 
specifies  that  health  claims  for  dietary 
supplements  shall  not  be  subject  to 
section  403(r)(3)  of  the  act,  but  rather  to 
a  procedure  and  standard  that  FDA 
establishes  by  regulation.  In  section  303 
of  FDAMA,  Congress  amended  section 
403(r)(3)  of  the  act,  which  provides  for 
procedures  and  standards  for  health 
claims  for  conventional  foods,  to  allow 
for  health  claims  based  on  authoritative 
statements  for  conventional  foods,  but 
Congress  did  not  amend  section 
403(r)(5)(D)  of  the  act.  Therefore,  FDA 
believes  that  section  403(r)(3)(C)  of  the 
act  provides  only  for  use  of  a  health 
claim  based  on  an  authoritative 
statement  on  any  conventional  food  that 
provides  an  appropriate  level  of  the 
nutrient  that  is  the  subject  of  the  health 
claim,  but  that  does  not  exceed  the 
disqualifying  nutrient  levels  identified 
in  §  101.14(a)(5)  (21  CFR  101.14(a)(5)), 
provided  that  the  food  and  the  claim 
otherwise  comply  with  section 
403(r)(3)(C)  of  the  act  and  all  other 
provisions  of  the  act. 

II.  The  Proposal 

FDA  believes  that,  for  health  claims, 
conventional  foods  and  dietary 
supplements  should  be  subject  to  the 
same  standards  and  procedures, 
including  the  notification  procedure 
provided  by  FDAMA.  This  approach  is 
consistent  with  the  agency's  final  rule 
that  makes  dietary  supplements  subject 
to  the  same  general  requirements  that 
apply  to  conventional  foods  with 
respect  to  health  claims  (59  FR  395. 
January  4.  1994).  This  approach  is  also 
consistent  with  the  guidance  of  the 
Commission  on  Dietary  Supplement 
Labels.  Although  the  commission  did 
not  discuss  the  provisions  of  FDAMA  as 
enacted,  it  did  state  in  its  1997  report 
(Ref.  1)  that  the  process  for  the  approval 
of  health  claims  should  remain  the  same 
for  dietary  supplements  and 
conventional  foods. 

Therefore,  FDA  is  proposing  to  add  a 
new  section  to  subpart  E  of  part  101  (21 
CFR  part  101)  to  provide  for  the  use  of 
health  claims  based  on  authoritative 
statements  on  dietary  supplements.  The 
agency  intends  this  rule  to  provide  for 
the  same  process  and  standard  for  the 
use  on  dietary  supplements  of  health 
claims  based  on  authoritative  statements 
as  provided  by  section  403(r)(3)(C)  of 
the  act  for  conventional  foods. 

This  proposed  regulation  tracks  the 
language  of  FDAMA  section  303  and  it 


3252 


Federal  Register / Vol.  64,  No.  13 /Thursday.  January  21,  1999 /Proposed  Rules 


would  place  d|etary  supplements  on 
equal  footing  iVith  conventional  foods 
with  respect  tq  health  claims.  The 
agency  notes  that  it  has  issued  a 
document  entiled  "Guidance  for 
Industry— Notification  of  a  Health  Claim 
or  Nutrient  Co>itent  Claim  Based  on  an 
Authoritative  Statement  of  a  Scientific 
Body"  ((Intenit)  "http:// 
www.cfsan.fdi.gov/-dms/ 
guidance.htmr)  (Ref.  2),  as  well  as  nine 
interim  final  rules  in  response  to 
notifications  of  health  claims  based  on 
authoritative  statements  (63  FR  34084, 
34092. 34097,34101,  34104,  34107, 
34110,  34112,  ^d  34115.  June  22, 
1998).  FDA  has  received  comments  on 
the  nine  interim  final  rules,  several  of 
which  take  issue  with  the  process  and 
principles  outlined  in  sections  I.A  and 
I.B  of  the  "Fo^d  Ubeling:  Health 
Claims;  Antio^dant  Vitamins  C  and  E 
and  the  Risk  is  Adults  of 
Atherosclerosis,  Coronary  Heart  Disease, 
Certain  Cance^,  and  Cataracts"  interim 
final  rule  (63  fR  34084  at  34085  through 
34087).  FDA  vHll  respond  to  those 
conunents  in  proposing  implementing 
regulations  fo^  sections  303  and  304  of 
FDAMA,  and  ^hen  it  completes  those 
nine  rulemaki|igs.  At  this  time, 
however.  FDA  advises  that  the  process 
and  principle^  in  the  guidance  and  the 
nine  interim  fjnal  rules  reflect  the 
agency's  current  thinking  with  respect 
to  implementation  of  sections  303  and 
304  of  FDAMA.  The  agency  also  advises 
that,  in  proposing  regulations  to 
implement  sections  303  and  304  of 
FDAMA.  it  wiil  provide  further  detail 
on  how  the  ncttification  procedures  will 
be  implemented  with  respect  to  the  use 
of  health  clauiis  based  on  authoritative 
statements  on  all  foods.  The  agency 
expects  that  those  implementing 
regulations  wyuld  maintain  the  equal 
treatment  intehded  by  this  proposal. 
Therefore,  the  agency  expects  to 
withdraw  thisi  regulation,  if  finalized, 
when  that  implementing  regulation  is 
issued  because  this  regulation  would 
then  no  longei^  be  necessary. 

m.  Analysis  <if  Economic  Impacts 

A.  Benefit-Coit  Analysis 

FDA  has  exfimined  the  economic 
implications  (if  this  proposed  rule  as 
required  by  Executive  Order  12866. 
Executive  Order  12866  directs  agencies 
to  assess  all  cbsts  and  benefits  of 
available  regiillatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  enviroiunental.  public  health 
and  safety,  and  other  advantages; 
distributive  irppacts;  and  equity). 
Executive  Order  12866  classifies  a  rule 


as  significant  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including:  Having  an  annual  effect  on 
the  economy  of  $100  million,  adversely 
affecting  a  sector  of  the  economy  in  a 
material  way.  adversely  affecting 
competition,  or  adversely  affecting  jobs. 
A  regulation  is  also  considered  a 
significant  regulatory  action  if  it  raises 
novel  legal  or  policy  issues.  The 
administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
(0MB)  has  determined  that  this 
proposed  rule  is  a  significant  regulatory 
action  as  defined  by  Executive  Order 
12866. 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4).  requiring  cost- 
benefit  and  other  analyses,  in  section 
1531(a)  defines  a  significant  rule  as  "a 
Federal  mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  (adjusted 
annually  for  inflation)  in  any  1  year." 
FDA  has  determined  that  this  rule  does 
not  constitute  a  significant  rule  imder 
the  Unfunded  Mandates  Reform  Act. 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121)  defines  a  major  rule  for  the 
purpose  of  congressional  review  as 
having  caused  or  being  likely  to  cause 
one  or  more  of  the  following:  An  annual 
effect  on  the  economy  of  $100  million; 
a  major  increase  in  costs  or  prices; 
significant  effects  on  competition, 
employment,  productivity,  or 
innovation;  or  significant  effects  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  In 
accordance  with  die  Small  Business 
Regulatory  Enforcement  Fairness  Act, 
OMB  has  determined  that  this  proposed 
rule  is  not  a  major  rule  for  the  purpose 
of  congressional  review. 

In  tms  rule,  FDA  is  proposing  to 
permit  the  use  on  dietary  supplements 
of  health  claims  based  on  authoritative 
statements  under  the  notification 
procedures  in  FDAMA.  The  proposed 
rule  potentially  affects  the  entire  dietary 
supplement  industry. 

Tnere  are  several  types  of  products 
that  may  be  considered  to  be  dietary 
supplements.  These  products  include, 
but  are  not  limited  to,  vitamin  and 
mineral  supplements,  herbal  products, 
and  products  that  contain  other  similar 
nutritional  substances.  Estimates  of  the 
number  of  dietary  supplements  are 
approximate  because  no  one  source 
collects  information  on  all  types  of 
dietary  supplements.  Some  sources 
include  only  dietary  supplements  of 
vitamins  and  minerals,  others  include 
herbals  or  botanicals,  and  still  others 


include  types  of  products  that  may  or 
may  not  be  dietary  supplements,  such  as 
sports  nutrition  products  and 
"functional  foods,"  a  term  for  which 
there  is  no  definition.  FDA  tentatively 
estimates  the  nimiber  of  dietary 
supplement  products  to  be  29,000.  FDA 
estimates  the  number  of  stockkeeping 
units,  a  count  of  the  number  of  labels, 
to  be  approximately  75,000. 

In  its  analysis  of  the  proposed  rule  to 
establish  regulations  on  statements 
made  for  dietary  supplements 
concerning  the  effect  of  the  product  on 
the  structure  or  function  of  the  body  (63 
FR  23624  at  23628  and  23629,  April  29, 
1998).  FDA  estimated  that 
approximately  850  firms  manufacture 
dietary  supplements.  For  purposes  of 
determining  the  benefits  and  costs  of 
this  regulation.  FDA  will  use  850  as  an 
estimate  of  the  niunber  of  dietary 
supplement  firms. 

Because  the  notification  procedure 
established  by  FDAMA  is  volimtary.  the 
only  dietary  supplement  firms  likely  to 
take  advantage  of  this  procedure  will  be 
those  firms  who  anticipate  that  private 
benefits  will  exceed  private  costs. 
Consequently.  FDA  will  not  attempt  to 
estimate  the  internal  benefits  and  costs 
for  individual  dietary  supplement  firms. 
Those  firms  who  anticipate  that  the 
benefits  will  exceed  the  costs  will  make 
health  claims  based  on  authoritative 
statements.  The  number  of  health  claim 
notifications  submitted  can.  therefore, 
measure  the  effects  of  the  proposed  rule. 
Since  the  notification  procedures  for 
statements  on  dietary  supplements  were 
established  in  October  1997.  FDA  has 
received  more  than  3.000  notifications 
of  nutritional  support  statements 
(structure-function  claims).  FDA 
believes  that  dietary  supplement  firms 
will  continue  to  rely  mainly  on 
structure- function  rather  than  health 
claims.  FDA  expects  the  number  of 
health  claim  notifications  to  be  a  small 
fraction  of  the  niunber  of  nutritional 
support  statement  notifications.  Based 
on  FDA's  experience  with  health  claims 
and  with  other  similar  notification 
procedures  that  fall  vmder  its 
jurisdiction.  FDA  has  estimated  that  12 
firms  per  year  may  submit  an  average  of 
5  health  claim  notifications  each,  for  a 
total  of  60  notifications.  The  agency 
specifically  invites  comments  on  this 
estimate. 

In  addition  to  the  benefits  and  costs 
internal  to  dietary  supplement  firms, 
FDA  expects  this  proposed  rule  to 
generate  benefits  and  costs  to  society. 
Most  of  the  benefits  from  this  proposed 
rule  will  come  from  the  increased 
availability  of  the  information  provided 
by  health  claims.  FDA  cannot  quantify 
those  benefits.  To  the  extent  that  the 
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lack  of  these  claims  has  caused 
consumers  to  seek  out  the  information 
from  other  sources,  this  rule  will  benefit 
consumers  by  reducing  the  cost  of 
searching  for  information  and  by 
ensuring  that  the  information  provided 
to  consumers  is  appropriate.  The 
proposed  rule  will  also  impose 
additional  costs  on  FDA  and  on  the 
scientific  bodies  of  the  U.S.  Government 
whose  authoritative  statements  form  the 
basis  for  the  claims.  FDA  is  unable  to 
quantify  those  costs  at  this  time, 
however. 

B.  Small  Entity  Analysis 

FDA  has  examined  the  economic 
imphcations  of  this  proposed  rule  as 
required  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612).  If  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Regulatory  Flexibility  Act  requires 
agencies  to  analyze  regulatory  options 
that  would  lessen  the  economic  effect  of 
the  rule  on  small  entities.  FDA  finds 
that  this  proposed  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses. 

According  to  the  Regulatory 
Flexibility  Act.  the  definition  of  a  small 
entity  is  a  business  independently 
owned  and  operated  and  not  dominant 
in  its  field.  The  Small  Business 
Administration  (SBA)  has  set  size 
standards  for  most  business  categories 
through  use  of  four-digit  Standard 
Industrial  Classification  (SIC)  codes. 
Dietary  supplements  fall  into  several 
codes,  including  Food  Preparations  Not 
Elsewhere  Classified  (SIC  2099), 
Industrial  Inorganic  Chemicals  Not 
Elsewhere  Classified  (SIC  2819). 
Medicinal  Chemicals  and  Botanical 
Products  (SIC  2833).  Pharmaceutical 
Preparations  (SIC  2834),  and  Industrial 
Organic  Chemicals  Not  Elsewhere 
Classified  (SIC  2869).  According  to  SBA 
size  standards,  dietary  supplement  firms 
are  small  entities  if  they  have  fewer  than 
500  employees  in  SIC  codes  2099  and 
2899,  fewer  than  750  employees  in  SIC 
codes  2833  and  2834,  and  fewer  than 
1,000  employees  in  SIC  codes  2819  and 
2969.  Based  on  these  standards,  FDA 
has  previously  estimated  that 
approximately  95  percent  of  dietary 
supplement  manufacturers  could  be 
considered  small  under  SBA  size 
standards  (63  FR  23624  at  23631). 

As  discussed  earlier,  FDA  estimates 
that  about  12  firms  per  year  will  submit 
health  claims  notifications  based  on 
authoritative  statements.  Because  most 
businesses  in  the  dietary  supplement 
industry  would  be  classified  as  small 
under  SBA  standards,  FDA  assiomes  that 
many  businesses  potentially  affected  by 
this  proposed  rule  will  be  small.  FDA, 


therefore,  concludes  that  the  proposed 
rule  will  affect  a  substantial  number  of 
small  entities.  The  proposed  rule  would, 
however,  impose  no  involuntary  costs 
and  would  benefit  small  businesses 
wishing  to  make  health  claims  based  on 
authoritative  statements. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  examine  regulatory 
alternatives  that  would  minimize  the 
impact  on  small  entities.  FDA  believes 
that  the  proposed  rule  will  impose  no 
involuntary  burdens  on  small  entities. 
Other  regulatory  options  were 
nevertheless  considered,  including 
taking  no  new  regulatory  action  and 
waiting  until  the  implementing 
regulation  for  section  303  of  FDAMA  to 
propose  that  health  claims  based  on 
authoritative  statements  be  permitted 
for  dietary  supplements.  FDA  rejected 
the  option  of  taking  no  new  regulatory 
action  because  it  would  make 
conventional  foods  and  dietary 
supplements  subject  to  different 
standards  for  health  claims.  As  stated 
previously  in  this  document,  the  agency 
expects  to  withdraw  this  rule,  if 
finalized,  when  the  implementing 
regulation  for  section  303  of  FDAMA  is 
issued. 

rV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  envirorunental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Effective  Date 

FDA  is  proposing  that  any  final  rule 
that  may  be  issued  based  upon  this 
proposal  become  effective  upon 
publication  in  the  Federal  Register. 
Under  section  553(e)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(e))  and  FDA's  procedural 
regulations  at  21  CFR  10.40(c)(4)(i),  the 
agency  may  make  a  final  substantive 
rule  effective  immediately  upon 
publication  if  the  rule  "grants  or 
recognizes  an  exemption  or  relieves  a 
restriction."  If  it  becomes  final,  this  rule 
would  not  place  an  affirmative 
requirement  on  anyone  but  rather  would 
relieve  a  restriction  on  the  dietary 
supplement  industry.  As  more  fully 
discussed  previously,  FDAMA  makes 
the  streamlined  notification  procedures 
for  health  claims  available  only  to  the 
conventional  food  industry.  The  agency 
is  proposing  to  relieve  this  restriction  in 
FDAMA  to  make  health  claims  based  on 
authoritative  statements  also  available 
for  use  by  the  dietary  supplement 
industry. 


VI.  Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contains 
information  collection  provisions  that 
are  subject  to  review  by  OMB  under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA)  (44  U.S.C.  3501-3520).  A 
description  of  these  provisions  is  given 
below  with  an  estimate  of  the  annual 
reporting  burden.  Included  in  the 
estimate  is  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  each  collection  of 
information. 

FDA  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  FDA's  functions, 
including  whether  the  information  will 
have  practical  utiUty;  (2)  the  accuracy  of 
FDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vafidity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Title:  Notification  Procedures  for 
Dietary  Supplement  Health  Claims 
Based  on  Authoritative  Statements. 

Description:  This  proposed  rule 
would  permit  producers  of  dietary 
supplements  to  market  a  product  whose 
label  or  labeling  bears  a  health  claim 
based  on  authoritative  statements  of 
certain  scientific  bodies  of  the  Federal 
Government  br  the  National  Academy  of 
Sciences,  or  any  of  its  subdivisions, 
using  the  same  process  and  standard 
established  for  conventional  foods  by 
the  provisions  of  section  403(r)(3)(C)  of 
the  act.  Under  this  proposed  rule,  a 
dietary  supplement  producer  may  use 
such  a  health  claim  in  the  labeUng  of  an 
appropriate  product  120  days  after  a 
complete  notification  of  the  claim  is 
submitted  to  FDA,  unless:  (1)  The 
agency  has  issued  an  effective 
regulation  that  prohibits  or  modifies  the 
claim,  (2)  the  agency  has  issued  a 
regulation  finding  that  the  requirements 
of  proposed  §  101.90(a)  have  not  been 
met,  or  (3)  a  Federal  District  Court  in  an 
enforcement  proceeding  under  chapter 
III  of  the  act  (21  U.S.C.  301-310)  has 
determined  that  the  requirements  of 
proposed  §  101.90(a)  have  not  been  met. 
This  proposed  rule  would  prescribe  the 
type  of  information  that  a  dietary 
supplement  producer  must  include  in  a 
notification  diat  it  would  submit  to  the 
agency. 
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scientific  body  under  the  provisions  of 
section  403(rK2)(G)  or  (r)(3){C)  of  the 
act.  In  estimating  the  annual  reporting 
burden  under  this  proposed  rule,  FDA 


has  assumed  that  submitters  of 
notifications  will  follow  that  guidance. 
Description  of  Respondents:  Persons 
and  businesses,  including  small 
businesses. 


Table  1  .—Estimated  Annual  Reporting  Burden' 


21  CFR  Section 


No.  of 
Respondents 


12 


No.  of 

Responses  per 

Respondent 


Total  Annual 
Responses 


60 


Hours  per 
Response 


40 


Total  Annual 
Hours 


2,400 


'There  are  n<  capital  costs  or  operating  and  maintenance  costs  associated  witti  this  collection  of  information. 


These  estin  ates  are  based  on  FDA's 
experience  w  th  health  claims  and  with 
other  similar  lotification  procedures 
that  fall  unde  r  its  jurisdiction.  Because 
the  claims  art  based  on  authoritative 
statements  of  certain  scientific  bodies  of 
the  Federal  G  svemment  or  the  National 
Academy  of  J  ciences,  or  any  of  its 
subdivisions,  FDA  believes  that  the 
information  s  iibmitted  with  a 
notification  v  ill  be  either  provided  as 
part  of  the  au  Jioritative  statement  or 
readily  available  to  anyone  wrishing  to 
submit  a  notification. 

In  comphaice  with  section  3507(d)  of 
the  PRA  (44  i.S.C.  3507(d)),  the  agency 
has  submitted  the  information 
collection  prdvisions  of  this  proposed 
rule  to  OMB  for  review.  Interested 
persons  are  requested  to  send  written 
comments  regarding  information 
collection  by  February  22,  1999,  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMH  (address  above),  Attn: 
Desk  Officer  for  FDA. 

Vn.  Conuner 

Interested  persons  may,  on  or  before 
April  6, 199a  submit  to  the  Dockets 
Management  iBranch  (address  above) 
written  conruHents  regarding  this 
proposal.  Twlo  copies  of  any.comments 
are  to  be  submitted,  except  that 
individuals  n  lay  submit  one  copy. 
Comments  aae  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  m  »y  be  seen  in  the  office 
above  betwe(  n  9  a.m.  and  4  p.m., 
Monday  thro  ugh  Friday. 

Vm.  Refereqces 

The  following  references  have  been 
placed  on  dis  iplay  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  s  een  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Frid  ly. 

1.  Commission  on  Dietary  Supplement 
Labels,  "Report  of  the  Commission  on 
Dietary  Supplement  Labels,"  p.  vii, 
November  199  7. 

2.  "Guidanc  b  for  Industry — Notification  of 
a  Health  Clain  i  or  Nutrient  Content  Claim 


Based  on  an  Authoritative  Statement  of  a 
Scientific  Body."  FDA,  DHHS,  )une  11, 1998. 

List  of  Subjects  in  21  CFR  Part  101 

Food  labeling.  Nutrition,  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  101  be  amended  as  follows: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  15  U.S.C.  1453,  1454,  1455;  21 
U.S.C.  321,  331,  342,  343,  348,  371. 

2.  Section  101.90  is  added  to  subpart 
F  to  read  as  follows: 

§  1 01 .90    Notifications  for  healtti  cialms 
t>ased  on  authoritative  statements. 

(a)  A  cleiim  of  the  type  described  in 
§  101.14(a)(1)  which  is  not  authorized 
by  the  Food  and  Drug  Administration 
(FDA)  in  a  regulation  found  in  this  part 
shall  be  authorized  and  may  be  made 
with  respect  to  a  dietary  supplement  if: 

(1)  A  scientific  body  of  the  U.S. 
Government  with  official  responsibility 
for  public  health  protection  or  research 
directly  relating  to  human  nutrition 
(such  as  the  National  Institutes  of 
Health  or  the  Centers  for  Disease 
Control  and  Prevention)  or  the  National 
Academy  of  Sciences  or  any  of  its 
subdivisions  has  published  em 
authoritative  statement,,  which  is 
currently  in  effect,  about  the 
relationship  between  a  nutrient  and  a 
disease  or  health-related  condition  to 
which  the  claim  refers; 

(2)  A  person  has  submitted  to  FDA,  at 
least  120  days  (during  which  FDA  may 
notify  any  person  who  is  making  a  claim 
as  authorized  by  paragraph  (a)  of  this 
section  that  such  person  has  not 
submitted  all  the  information  required 
by  this  paragraph)  before  the  first 
introduction  into  interstate  commerce  of 
the  dietary  supplement  with  a  label 
containing  the  claim: 


(i)  A  notice  of  the  claim,  which  shall 
include  the  exact  words  used  in  the 
claim  and  shall  include  a  concise 
description  of  the  basis  upon  which 
such  person  relied  for  determining  that 
the  requirements  of  paragraph  (a)(1)  of 
this  section  have  been  satisfied; 

(ii)  A  copy  of  the  statement  referred 
to  in  paragraph  (a)(1)  of  this  section 
upon  which  such  person  relied  in 
making  the  claim;  and 

(iii)  A  balanced  representation  of  the 
scientific  literature  relating  to  the 
relationship  between  a  nutrient  and  a 
disease  or  health-related  condition  to 
which  the  claim  refers; 

(3)  The  claim  and  the  dietary 
supplement  for  which  the  claim  is  made 
are  in  compliance  with  §  101.14(a)(5) 
and  (e)(3)  and  are  otherwise  in 
compliance  with  sections  403(a)  and 
201(n)  of  the  act  (21  U.S.C.  343(a)  and 
21  U.S.C.  321(n));  and 

(4)  The  claim  is  stated  in  a  manner  so 
that  the  claim  is  an  accurate 
representation  of  the  authoritative 
statement  referred  to  in  paragraph  (a)(1) 
of  this  section  and  so  that  the  claim 
enables  the  public  to  comprehend  the 
information  provided  in  the  claim  and 
to  understand  the  relative  significance 
of  such  information  in  the  context  of  a 
total  daily  diet.  For  purposes  of  this 
paragraph,  a  statement  shall  be  regarded 
as  an  authoritative  statement  of  a 
scientific  body  described  in  paragraph 
(a)(1)  of  this  section  only  if  the 
statement  is  published  by  the  scientific 
body  and  shall  not  include  a  statement 
of  an  employee  of  the  scientific  body 
made  in  the  individual  capacity  of  the 
employee. 

(b)  A  claim  submitted  under  the 
requirements  of  paragraph  (a)  of  this 
section  may  be  made  until: 

(1)  Such  time  as  FDA  issues  a 
regulation  under  the  standard  in 
§101.14(0): 

(i)  Prohibiting  or  modifying  the  claim 
and  the  regulation  has  become  effective; 
or 

(ii)  Finding  that  the  requirements  of 
paragraph  (a)  of  this  section  have  not 


been  met,  including  finding  that  the 
petitioner  has  not  submitted  all  the 
information  required  by  such  clause;  or 

(2)  A  District  Court  of  the  United 
States  in  an  enforcement  proceeding 
under  chapter  III  of  the  act  (21  U.S.C. 
301-310)  has  determined  that  the 
requirements  of  paragraph  (a)  of  this 
section  have  not  been  met. 

Dated:  October  7. 1998. 
William  B.  Schultz, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  99-1365  Filed  1-20-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adtninistratfon 
21  CFR  Part  801 
[Docket  No.  98N-097(q 

Medical  Devices:  Labeling  for 
Menstrual  Tampons;  Ranges  of 
Absort)ency 

agency:  Food  and  Drug 
Administration,  HHS. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  menstrual  tampon  labeling 
regulation  to  provide  an  absorbency 
term  for  tampons  that  absorb  15  to  18 
grams  (g)  of  fluid.  The  purpose  of  this 
proposed  rule  is  to  enable  consumers  to 
compare  the  absorbency  of  one  brand 
and  style  of  tampons  with  the 
absorbency  of  other  brands  and  styles. 
FDA  is  issuing  this  proposed  rule  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act). 

DATES:  Written  comments  on  the 
proposed  rule  should  be  submitted  by 
April  21,  1999.  See  section  II  of  this 
document  for  the  proposed  effective 
date  of  a  final  rule  based  on  this 
document.  Written  comments  on  the 
information  collection  requirements 
should  be  submitted  by  February  22, 
1999. 

ADDRESSES:  Submit  vvrritten  comments 
on  the  proposed  rule  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
All  comments  should  be  identified  with 
the  docket  number  foimd  in  brackets  in 
the  heading  of  this  document.  Submit 
written  comments  regarding  the 
information  collection  requirements  to 
the  Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503.  Attn:  Desk 
Officer  for  FDA. 


FOR  FURTHER  INFORMATION 
CONTACT:  CoUn  M.  Pollard,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
470),  Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville,  MD 
20850,  301-594-1180. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  October  26, 
1989  (54  FR  43766),  FDA  published  a 
final  rule  which,  among  other  things, 
amended  its  menstrual  tampon  labeling 
regulation  to  standardize  the  existing 
absorbency  terms  (junior,  regular,  super, 
and  super  plus)  corresponding  to  the 
following  four  absorbency  ranges:  Less 
than  6,  6  to  9,  9  to  12,  and  12  to  15  g 
of  fluid.  The  final  rule  did  not  include 
corresponding  terms  of  absorbency  for 
15  to  18  g  nor  the  range  above  18  g  of 
fluid.  Tampon  manufacturers  have 
asserted  that  many  women  with  heavy 
menstrual  flow  need  higher  absorbency 
tampons  to  manage  their  heavy 
menstrual  flow  (see  54  FR  43766  at 
43769). 

FDA  has  consulted  with  the  Center  for 
Disease  Control  on  this  proposed  rule. 
Tampons  with  absorbency  up  to  18  g 
have  been  marketed  in  other  countries 
with  very  low  Toxic  Shock  Syndrome 
(TSS)  rates.  FDA  believes  that  the 
proposed  rule  will  not  materially 
increase  the  risk  of  TSS  for  women 
using  tampons  in  accordance  with  the 
labeling. 

Tampons  are  currently  classified  into 
class  II  (special  controls)  (see  21  CFR 
884.5460  and  884.5470).  Any  person 
who  is  required  to  register  under  section 
510  of  the  act  (21  U.S.C.  360)  and  part 
807  (21  CFR  part  807)  and  who  intends 
to  begin  the  introduction  or  delivery  for 
introduction  into  interstate  commerce  of 
a  tampon  for  commercial  distribution  is 
required  to  submit  a  premarket 
notification  to  FDA  at  least  90  days 
before  making  such  introduction  or 
delivery  in  accordance  with  section 
510(k)  of  the  act  and  subpart  E  of  part 
807.  Under  §  807.87(e),  a  premarket 
notification  for  a  device  is  to  contain, 
among  other  things,  labeling  for  the 
device.  Because  there  is  no  uniform 
labeling  term  for  tampons  that  absorb  15 
to  18  g  of  fluid,  the  agency  is  now 
proposing  that  tampons  that  absorb  15 
to  18  g  of  fluid  be  labeled  as"  ultra 
absorbency".  The  agency  is  specifically 
seeking  comment  on  the  term  "ultra"  for 
this  absorbency  range,  and  it  invites 
suggestions  of  any  aUemative  terms.  At 
this  time,  FDA  is  not  proposing  a  term 
describing  tampons  with  absorbency 
above  18  g  of  fluid,  and  does  not 
anticipate  that  tampons  in  the  above  18 
g  absorbency  range  will  be  considered 


for  premarket  clearance  based  on  this 
proposed  rule. 

II.  Effective  Date 

FDA  proposes  that  any  final  rule  that 
may  issue  based  on  this  proposal 
become  effective  30  days  after  the  date 
of  publication  of  the  final  rule  in  the 
Federal  Register. 

in.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  and  (k)  that  this  action  is 
of  a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  as  amended  by 
subtitle  D  of  the  Small  Business 
Regulatory  Fairness  Act  of  1996  (Pub.  L. 
104-121),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  pubfic  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  proposed  rule 
is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  FlexibiUty  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  manufacturers  already 
are  required  to  identify  the  absorbency 
remges  of  their  tampons,  establishing  a 
standardized  term  for  tampons  that 
absorb  15  to  18  g  of  fluid  will  impose 
no  significant  economic  impact  on  any 
small  entities.  The  agency  therefore 
certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  rule  also  does  not  trigger  the 
requirement  for  a  vmtten  statement 
under  section  202(a)  of  the  Unfunded" 
Mandates  Reform  Act  because  it  does 
not  impose  a  mandate  that  results  in  an 
expenditure  of  $100  million  or  more  by 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  by  the  private  sector,  in 
any  1  year. 
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V.  Request  fof  Comments 

Interested  pfrsons  may,  on  or  before 
April  21,  1999J  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  commtnts  regarding  this 
proposal.  Twoi copies  of  any  comments 
are  to  be  submitted  except  that 
individuals  miy  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  thi^  document.  Received 
comments  mai  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

VI.  Paperworic  Reduction  Act  of  1995 

This  proposed  rule  contains 
information  cdllection  provisions  that 
are  subject  to  Review  by  the  Office  of 
Management  atnd  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA)  (44  U.S.C.  3501-3520).  The 
title,  description,  and  respondent 
description  of  jthe  information  collection 
are  shown  beliw  with  an  estimate  of  the 
annual  reporting  burden.  Included  in 
the  estimate  is  the  time  for  reviewing 
instructions,  gpthering  and  maintaining 
the  data  need^,  and  completing  and 
reviewing  eacl  i  collection  of 
information. 


801.430(e)(1) 


At  this  time,  FDA  is  seeking  clearance 
only  for  the  information  collections  that 
would  be  imposed  by  this  proposed 
rule.  FDA  intends  to  seek  clearance  for 
other  information  collections  in 
§801.430  (21  CFR  801.430)  in  the 
immediate  future. 

FDA  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
'performance  of  FDA's  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
FDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Title:  Medical  Devices;  Labeling  for 
Menstrual  Tampons;  Ranges  of 
Absorbency  of  15  to  18  grams^ 

Description:  These  information 
collection  requirements  in  this  proposed 
rule  apply  to  tampon  manufacturers. 


This  proposed  rule  would  establish  a 
standardized  term  of  absorbency, 
"ultra,"  for  15  to  18  g  of  fluid. 
Standardized  terms  already  have  been 
established  for  lower  ranges  of 
absorbency.  Manufacturers  of  "ultra" 
absorbency  tampons  would  be  required 
to  label  the  product  in  accordance  with 
§801.430.  The  labeling  would  have  to 
be  supported  by  design  and 
performance  specifications,  as  well  as 
certain  test  results,  including 
dimensions,  pledget  weight,  absorbency 
by  Syngyna  method,  adequate  string 
attachment,  and  microbiological  testing. 
The  purpose  of  the  proposed  rule  is  to 
enable  consumers  to  compare  the 
absorbency  of  one  brand  and  style  of 
tampons  with  the  absorbency  of  other 
brands  and  styles  and  choose  the  least 
absorbent  tampon  needed  to  control 
menstrual  flow  and,  thus,  reduce  their 
risk  of  TSS. 

Description  of 
Respondents:  Businesses  or  other  for 
profit  organizations. 

FDA  estimates  the  burden  for  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden' 


21  CFII  Section 


No.  of 
Respondents 


No.  of 

Responses  per 

Respondent 


1 


Total  Annual 
Responses 


Hours  per 
Response 


40 


Total  Annual 
Hours 


80 


Total  Operating 
Costs 


3,200 


There  are  nq  capital  or  maintenance  costs  associated  witti  ttiis  collection  of  information. 


These  estimjates  are  based  on  agency 
communications  with  industry  and 
FDA's  knowledge  and  experience  with 
tampon  labeling.  FDA  expects  that  only 
two  manufacturers  would  revise  the 
labels  of  their  products  to  incorporate 
the  "ultra"  ab$orbency  range  of  15  to  18 
g.  FDA  estimalles  that  the  operating  costs 
for  changes  inl  labeling  would  require  a 
one-time  cost  lof  $1,600  per 
manufacturer.^ 

FDA  tentatively  concludes  that  the 
labeling  requirements  found  in 
§  801.430(c)  a^d  (d)  are  not  subject  to 
review  by  OMB  because  they  do  not 
constitute  a  "collection  of  information" 
under  the  PRA  (44  U.S.C.  3501  et  seq.). 
Rather,  the  wAming  statements  are 
"pubhc  disck  isure[s]  of  information 


originally  supplied  by  the  Federal 
government  to  the  recipient  for  the 
purpose  of  disclosure  to  the  public"  (5 
CFR  1320.3(c)(2)). 

In  compliance  with  the  PRA  (44  U.S.C 
3507(d)),  the  agency  has  submitted  the 
collection  of  information  provisions  of 
the  proposed  rule  to  OMB  for  review. 
Interested  persons  wishing  to  submit 
comments  regarding  the  information 
collection  requirements  should  do  so  by 
February  22, 1999,  and  should  direct 
them  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  address  above. 

List  of  Subjects  in  21  CFR  Part  801 

Labeling,  Medical  devices.  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  801  be  amended  as  follows: 

PART  801— LABELING 

1.  The  authority  citation  for  21  CFR 
part  801  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331.  351,  352. 
360i,  360j.  371,  374. 

2.  Section  801.430  is  amended  in 
paragraph  (e)(1)  by  revising  the  table  to 
read  as  follows: 

§  801.430    User  labeling  for  menstrual 
tampons. 

***** 

(e)  *  *  * 
(1)  *  *  * 


Ranges  of  at»ort)ency  in  grams' 


Corresponding  term  of  absort)ency 


6  and  under 

6  to  9 

9  to  12 


Junior  at)sort)ency. 
Regular  at>sort)ency. 
Super  at>sort>ency. 


\ 
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Ranges  of  absorbency  in  grams  i 


12  to  15.. 
15  to  18.. 
Above  18 


Con^esponding  term  of  at}sorbency 


Super  plus  at>sorbency. 
Ultra  absorbefKy. 
No  term. 


'These  ranges  are  defined,  respectively,  as  follows:  Less  than  or  equal  to  6  grams;  greater  than  6  grams  up  to  and  including  9  grams;  greater 


than  9 
grams 


I  grams  up  to  and  including  12  grams;  greater  than  12  grams  up  to  an  including  15  grams;  greater  than  15  grams  up  to  and  includtna  18 
;  and  greater  than  18  grams. 


Dated:  January  13, 1999. 
WilUam  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

IFR  Doc.  99-1362  Filed  1-20-99;  8:45  am) 

MLUNG  CODE  4ieO-01-F 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[REQ-11 6826-97] 
RIN1545-AW01 

Deduction  for  Interest  on  Qualified 
Education  Loans 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  requests  to  videoconference  the 
public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
deduction  for  interest  paid  on  qualified 
education  loans.  The  proposed 
regulations  reflect  changes  to  the  law 
made  by  the  Taxpayer  Relief  Act  of 
1997,  the  Internal  Revenue  Service 
Restructuring  and  Reform  Act  of  1998, 
and  the  Omnibus  Consolidaled  and 
Emergency  Supplemental 
Appropriations  Act,  1999.  The  proposed 
regulations  affect  taxpayers  who  pay 
interest  on  qualified  education  loans. 
This  document  also  provides  notice  that 
a  public  hearing  will  be  held  on  the 
proposed  regulations  and  that  persons 
outside  the  Washington,  DC,  area  who 
wish  to  testify  at  the  hearing  may 
request  that  the  IRS  videoconference  the 
hearing  to  their  sites. 
DATES:  Written  or  electronically 
generated  comments  must  be  received 
by  April  21, 1999.  Requests  to 
videoconference  the  hearing  to  other 
sites  must  be  received  by  March  22, 
1999. 

ADDRESSES:  Send  submissions  to 
CC:DOM:CORP:R  (REG-1 16826-97). 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 


Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
116826-97),  Courier's  Desk,  hitemal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington.  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 
tax_regs/comments.  html.  The  IRS  will 
publish  the  time  and  date  of  the  public 
hearing  and  the  locations  of  any 
videoconferencing  sites  in  an 
announcement  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  contact  John 
P.  Moriarty,  (202)  622-4950  (not  a  toll- 
free  niunber);  concerning  submissions  of 
comments,  the  hearing,  and/or  to  be 
placed  on  the  building  access  list  to 
attend  the  hearing,  contact  Michael  L. 
Slaughter  (202)  622-7190  (not  toll-free 
numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1).  Section  202 
of  the  Taxpayer  ReUef  Act  of  1997  (Pub. 
L.  105-34  (111  Stat.  778)  (TRA  97)) 
added  section  221  of  the  Internal 
Revenue  Code  to  allow  a  deduction 
from  gross  income  for  certain  interest 
paid  on  qualified  education  loans.  On 
November  17,  1997,  the  IRS  pubUshed 
Notice  97-60  (1997-46  I.R.B.  8)  to 
provide  guidance  on  the  higher 
education  tax  incentives  enacted  by 
TRA  97,  including  the  deduction  for 
interest  paid  on  quahfied  education 
loans.  Section  6004(b)  of  the  Internal 
Revenue  Service  Restructuring  and 
Reform  Act  of  1998  (Pub.  L.  105-206 
(112  Stat.  685))  (RRA  98)  and  section 
4003(a)  of  the  Chnnibus  Consolidated 
and  Emergency  Supplemental 
Appropriations  Act,  1999  (Pub.  L.  105- 
277  (112  Stat.  2681))  (Omnibus  Act  99) 
made  technical  amendments  to  section 
221.  TRA  97  also  added  section  6050S 
to  the  Internal  Revenue  Code,  which 
requires  the  filing  of  information  returns 


by  certain  persons  who  receive 
payments  of  interest  that  may  be 
deductible  as  interest  on  a  qualified 
education  loan.  In  1998,  the  IRS 
published  two  notices  describing  the 
information  returns  that  are  required 
under  section  6050S  for  1998  and  1999. 
On  January  20,  1998,  the  IRS  pubhshed 
Notice  98-7  (1998-3  I.R.B.  54),  which 
describes  the  information  reporting 
required  under  section  6050S  for  1998. 
On  November  16, 1998,  the  IRS 
pubhshed  Notice  98-54  (1998-46  I.R.B. 
25),  which  modified  Notice  98-7  to 
reflect  a  technical  amendment  made  by 
RRA  98  and  extended  the  application  of 
Notice  98-7,  as  so  modified,  to 
information  reporting  required  under 
section  6050S  for  1999. 

Explanation  of  Provisions 

Section  221  allows  taxpayers  who  are 
legally  obligated  to  pay  interest  on 
qualified  education  loans  a  federal 
income  tax  deduction  for  their  interest 
payments.  The  deduction  is  £ui 
adjustment  to  gross  income  and, 
therefore,  is  available  to  eligible 
taxpayers  regardless  of  whether  they 
itemize  deductions. 

The  deduction  is  limited  to  $2,500  for 
taxable  years  beginning  after  2000.  For 
taxable  years  1998, 1999  and  2000,  the 
limits  are  $1,000.  $1,500  and  $2,000, 
respectively.  Consistent  with  the 
income  limitations  in  section  221(b)(2), 
the  proposed  regulations  provide  that 
the  deduction  is  phased-out  for 
taxpayers  with  modified  adjusted  gross 
income  between  $40,000  and  $55,000 
($60,000  and  $75,000  for  taxpayers 
filing  a  joint  return)  for  the  taxable  year. 
For  taxable  years  beginning  after  2002, 
these  amounts  will  be  adjusted  for 
inflation. 

No  deduction  under  section  221  is 
allowed  in  a  taxable  year  to  an 
individual  who  is  properly  claimed  as  a 
dependent  on  another  taxpayer's  federal 
income  tax  return  for  the  taxable  year. 
In  addition,  a  taxpayer  who  is  married 
as  of  the  end  of  a  taxable  year  is  allowed 
a  deduction  under  section  221  only  if 
the  taxpayer  and  the  taxpayer's  spouse 
file  a  joint  return  for  the  taxable  year. 

Consistent  with  section  22.1(e)(1).  the 
proposed  regulations  define  a  qualified 
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education  loati  to  mean  any 
indebtedness  incurred  by  the  taxpayer 
solely  to  pay  qualified  higher  education 
expenses  on  bthalf  of  a  student  enrolled 
at  least  half-tiipe  in  a  program  leading 
to  a  degree,  ce^ificate,  or  other 
recognized  educational  credential.  The 
student  must  t>e  the  taxpayer,  the 
taxpayer's  spoiise,  or  the  taxpayer's 
dependent  at  the  time  the  indebtedness 
is  incurred.  In  addition,  the  qualified 
higher  education  expenses  must  be 
incurred  withiti  a  reasonable  period  of 
time  before  or  after  the  indebtedness  is 
incurred.  The  fequirement  that  the 
indebtedness  be  incurred  solely  to  pay 
qualified  higher  education  expenses  was 
added  by  RRAi'98.  Accordingly,  mixed 
use  loans  are  bot  qualified  education 
loans.  Similarly,  revolving  lines  of 
credit  (e.g..  crejdit  card  debt)  generally 
are  not  qualifi^  education  loans,  unless 
the  borrower  uses  the  line  of  credit 
solely  to  pay  quahfied  higher  education 
expenses. 

Consistent  vvith  section  221(e)(1),  the 
proposed  regulations  provide  that  a  loan 
made  by  an  individual  who  is  related  to 
the  borrower,  within  the  meaning  of 
section  267(b)  ^r  707(b)(1),  is  not  a 
qualified  education  loan.  For  example,  a 
loan  from  a  parent  or  grandparent  of  the 
borrower  is  no(  a  qualified  education 
loan.  In  addition,  consistent  with  a 
technical  ameiidment  to  section  221(e) 
contained  in  the  Omnibus  Act  '99,  the 
proposed  regulations  provide  that  loans 
made  under  ai^  qualified  employer 
plan  (within  the  meaning  of  section 
72(p)(4))  or  maide  pursuant  to  any 
contract  referred  to  in  section  72(p)(5) 
are  not  qualified  education  loans.  The 
proposed  regu^tions  also  provide  that 
loans  that  are  liot  issued  or  guaranteed 
as  part  of  a  federal  postsecondary 
education  loan  program  nonetheless 
may  be  quahfifd  education  loans. 

The  proposed  regulations  provide  that 
whether  or  not  qualified  higher 
education  expenses  are  paid  within  a 
reasonable  period  of  time  before  or  after 
the  indebtednass  is  incurred  depends  on 
all  the  facts  anq  circimistances. 
However,  the  proposed  regulations 
provide  two  safe  harbors.  The  first  safe 
harbor  treats  a$y  education  loan  that  is 
issued  as  part  <^f  a  federal  postsecondary 
education  loanl  program  as  meeting  the 
reasonable  period  requirement.  The 
second  safe  harbor  treats  qualified 
higher  education  expenses  as  paid  or 
incurred  within  a  reasonable  period  of 
time  before  or  tfter  the  indebtedness  is 
incurred  if  the  expenses  relate  to  a 
particular  academic  period  and  the 
proceeds  of  the  loan  are  disbursed 
within  a  period  that  begins  60  days 
prior  to  the  staft  of  that  academic  period 
and  ends  60  days  after  the  end  of  that 


academic  period.  The  proposed 
regulations  do  not  require  actual  tracing 
of  loan  proceeds  to  the  payment  of 
qualified  higher  education  expenses. 

The  proposed  regulations  define  an 
eligible  educational  institution  by 
reference  to  section  25A  to  mean  any 
college,  university,  vocational  school,  or 
other  postsecondary  educational 
institution  that  is  described  in  section 
481  of  the  Higher  Education  Act  of  1965 
(20  U.S.C.  1088)  as  in  effect  on  August 
5, 1997.  and  certified  by  the  U.S. 
Department  of  Education  to  be  eUgible 
to  participate  in  a  student  aid  program 
administered  by  that  department.  This 
category  includes  generally  all 
accredited  public,  nonprofit,  and 
proprietary  postsecondary  institutions. 
Consistent  with  section  221(e)(2),  the 
proposed  regulations  provide  that,  for 
purposes  of  the  qualified  education  loan 
interest  deduction,  eligible  educational 
institutions  also  include  institutions 
that  conduct  an  internship  or  residency 
program  leading  to  a  degree  or 
certificate  awarded  by  an  institution  of 
higher  education,  a  hospital,  or  a  health 
care  faciUty  that  offers  postgraduate 
training. 

Quaufied  higher  education  expenses 
are  generally  the  same  as  the  cost  of 
attendance  as  determined  by  the  eligible 
educational  institution  for  purposes  of 
calculating  a  student's  financial  need,  in 
accordance  with  section  472  of  the 
Higher  Education  Act  of  1965.  20  U.S.C. 
108711,  as  in  effect  on  August  4.  1997. 
Such  expenses  generally  include 
tuition,  fees,  room,  board,  books, 
equipment,  and  other  necessary 
expenses,  such  as  transportation. 
However,  for  purposes  of  calculating 
qualified  higher  education  expenses,  the 
amount  of  such  expenses  must  be 
reduced  by  educational  assistance  that 
the  student  receives  and  excludes  from 
gross  income  imder  section  117 
(qualified  scholarships),  section  127 
(employer-provided  educational 
assistance),  section  135  (redemption  of 
U.S.  savings  bonds),  and  section  530 
(distributions  from  education  IRAs).  In 
addition,  such  expenses  must  be 
reduced  by  a  veterans'  or  member  of  the 
armed  forces'  educational  assistance 
allowance  imder  chapter  30,  31,  32,  34 
or  35  of  title  38  United  States  Code,  or 
under  chapter  1606  of  title  10,  United 
States  Code,  and  any  other  educational 
assistance  that  is  excludable  from  the 
student's  gross  income  (other  than  as  a 
gift,  bequest,  devise  or  inheritance 
within  the  meaning  of  section  102(a)). 

The  qualified  education  loan  interest 
deduction  generally  is  available  only  for 
interest  payments  made  during  the  first 
60  months  in  which  interest  payments 
are  required  on  the  qualified  education 


loan.  The  proposed  regulations  provide 
that  the  60-month  period  commences 
with  the  month  in  which  a  loan  first 
enters  mandatory  repayment  status  and 
continues  to  elapse  regardless  of 
whether  payments  are  actually  made, 
unless  the  repayment  period  is 
suspended  for  a  period  of  deferment  or 
forbearance.  The  60-month  period  may 
expire  at  different  times  for  different 
loans  of  the  same  borrower. 

The  date  on  which  a  qualified 
education  loan  enters  repayment  status 
is  determined  by  reference  to  the  loan 
agreement  or  the  federal  regulations 
governing  the  applicable  federal 
postsecondary  education  loan  program. 

The  proposed  regulations  provide  that 
a  deduction  is  allowed  for  a  payment  of 
interest  that  was  required  to  be  made  in 
one  month  but  that  actually  is  made  in 
a  subsequent  month  prior  to  the 
expiration  of  the  60-month  period.  A 
deduction  is  not  allowed  for  a  payment 
of  interest  that  was  required  to  be  made 
in  one  month  but  that  actually  is  made 
in  a  subsequent  month  after  the 
expiration  of  the  60-month  period. 

The  proposed  regulations  provide  that 
a  qualified  education  loan  and  all 
refinancings  of  that  loan  are  treated  as 
a  single  loan  for  purposes  of  calculating 
the  60-month  period. 

Consistent  with  section  221(d),  as 
amended  by  RRA  '98.  the  proposed 
regulations  provide  special  rules  for 
calculating  the  60-month  period  for 
consolidated  loans  or  collapsed  loans. 
These  rules  generally  mirror  the 
guidance  contained  in  Notice  98-7  and 
provide  that  the  60-month  period  begins 
on  the  most  recent  date  on  which  any 
of  the  imderlying  loans  entered 
repayment  status.  See  Conf.  Rep.  No. 
599. 105th  Cong..  2d  Sess..  at  339 
(1998). 

If  a  qualified  education  loan  entered 
repayment  stPtus  prior  to  January  1, 
1998  (the  effective  date  of  section  221), 
the  taxpayer  is  not  entitled  to  deduct 
any  interest  paid  during  that  portion  of 
the  60-month  period  occurring  prior  to 
January  1.  1998.  A  deduction  is  allowed 
only  for  interest  due  and  paid  during 
that  portion,  if  any.  of  the  60-month 
period  remaining  after  December  31, 
1997. 

General  tax  principles  apply  in 
determining  what  is  deductible  Interest 
for  purposes  of  section  221.  However,  to 
assist  taxpayers,  the  proposed 
regulations  specifically  provide  that 
loan  origination  fees  and  capitalized 
interest  are  interest  and  are  deductible 
under  section  221  as  the  stated  principal 
amount  of  the  qualified  education  loan 
is  repaid. 
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Proposed  Efifiective  Date 

These  regulations  are  proposed  to  be 
effective  for  interest  paid  after  the  date 
they  are  published  in  the  Federal 
Register  as  final  regulations.  Taxpayers 
may  rely  on  these  proposed  regulations 
for  guidance  pending  the  issuance  of 
final  regulations.  If,  and  to  the  extent, 
future  guidance  is  more  restrictive  than 
the  guidance  in  these  proposed 
regulations,  the  future  guidance  will  be 
applied  without  retroactive  effect. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and,  because  the  regulations 
do  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
comments  that  are  submitted  timely  to 
the  IRS.  The  IRS  and  Treasury 
Department  request  comments  on  the 
clarity  of  the  proposed  rules  and  on  how 
they  can  be  made  easier  to  understand. 
All  comments  will  be  available  for 
public  inspection  and  copying. 

A  public  hearing  will  be  scheduled  in 
the  Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  IRS  recognizes  that  persons 
outside  the  Washington,  DC,  area  may 
also  wish  to  testify  at  the  public  hearing 
through  videoconferencing.  Requests  to 
include  videoconferencing  sites  must  be 
received  by  March  22, 1999.  If  the  IRS 
receives  sufficient  indications  of  interest 
to  warrant  videoconferencing  to  a 
particular  dty,  and  if  the  IRS  has 
videoconferencing  facilities  available  in 
that  city  on  the  date  the  public  hearing 
is  to  be  scheduled,  the  IRS  will  try  to 
accommodate  the  requests. 

The  IRS  wrill  publish  the  time  and 
date  of  the  public  hearing  and  the 
locations  of  any  videoconferencing  sites 
in  an  announcement  in  the  Federal 
Register. 

Drafting  Information. 


The  principal  author  of  these 
regulations  is  John  P.  Moriarty  of  the 
Office  of  the  Assistant  Chief  Counsel 
(Income  Tax  and  Accounting).  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 
Authority:  26  U.S.C.  7805  •  •   • 
Section  1.221-1  also  issued  under  26 
U.S.C.  221(d).  •   •   • 

Par.  2.  Section  1.221-1  is  added 
under  the  undesignated  centerheading 
"Additional  Itemized  Deductions  For 
Individuals"  to  read  as  follows: 

§  1 .221  -1    Deduction  for  interest  on 
qualified  education  ioans. 

(a)  In  general.  An  individual  taxpayer 
is  allowed  a  deduction  under  section 
221  from  gross  income  for  certain 
interest  paid  during  the  taxable  year  on 
a  qualified  education  loan.  The 
deduction  is  allowed  only  with  respect 
to  interest  paid  on  a  qualified  education 
loan  during  the  first  60  months  that 
interest  payments  are  required  under 
the  terms  of  the  loan.  See  paragraph  (e) 
of  this  section  for  rules  relating  to  the 
60-month  rule. 

(b)  Eligibility— {\)  Taxpayer  must  be 
legally  obligated  to  make  interest 
payments.  A  taxpayer  is  allowed  a 
deduction  under  section  221  only  if  the 
taxpayer  is  legally  obUgated  to  make 
interest  payments  under  the  terms  of  the 
qualified  education  loan. 

(2)  Claimed  dependents  not  eligible — 
(i)  In  general.  An  individual  is  not 
allowed  a  deduction  under  section  221 
for  a  taxable  year  if  the  individual  is  a 
dependent  (as  defined  in  section  152) 
for  whom  a  deduction  under  section  151 
is  claimed  on  another  taxpayer's  federal 
income  tax  retium  for  the  same  taxable 
year  (or,  in  the  case  of  a  fiscal  year 
taxpayer,  the  taxable  year  beginning  in 
the  same  calendar  year  as  the 
individual's  taxable  year). 

(ii)  Examples.  The  following 
examples  illustrate  the  rules  of  this 
paragraph  (b): 

Example  1.  Student  not  claimed  as 
dependent.  Student  A  pays  $750  of  interest 
on  qualified  education  loans  during  1998. 


Student  A's  parents  do  not  claim  her  as  a 
dependent  for  1998.  Assuming  all  other 
relevant  requirements  are  met,  Student  A 
may  deduct  the  $750  of  interest  paid  in  1998 
under  section  221. 

Example  2.  Student  claimed  as  dependent. 
Student  B  pays  $750  of  interest  on  qualified 
education  loans  during  1998.  Only  Student  B 
is  legally  obligated  to  make  the  payments. 
Student  B's  parent  claims  him  as  a 
dependent  and  a  deduction  under  section 
151  is  allowed  with  respect  to  Student  B  in 
computing  the  parent's  1998  federal  income 
tax.  Neither  Student  B  nor  Student  Bs  parent 
may  deduct  the  $750  of  interest  paid  in  1998 
under  section  221. 

(3)  Married  taxpayers.  If  a  taxpayer  is 
married  as  of  the  close  of  the  taxable 
year,  a  deduction  \mder  this  section  is 
allowed  only  if  the  taxpayer  and  the 
taxpayer's  spouse  file  a  joint  return  for 
that  teixable  year. 

(c)  Maximum  deduction.  In  any 
taxable  year,  the  amount  allowed  as  a 
deduction  under  section  221  may  not 
exceed  the  amount  determined  in 
accordance  with  the  following  table: 


TaxatJte  year  t)eginning  in: 

Maximum 
deduction 

1998 

$1,000 
1.500 
2000 

1 999  „ • „ 

2000 

2001  and  thereafter 

2500 

(d)  Limitation  based  on  modified 
adjusted  gross  income — (1)  In  general. 
The  deduction  allowed  under  section 
221  is  phased  out  ratably  for  taxpayers 
with  modified  adjusted  gross  income 
between  $40,000  and  $55,000  ($60,000 
and  $75,000  for  married  individuals 
who  file  a  joint  return).  Taxpayers  with 
modified  adjusted  gross  income  of 
$55,000  or  above  (or  $75,000  or  above 
for  joint  filers)  are  not  allowed  a 
deduction  under  section  221. 

(2)  Modified  adjusted  gross  income 
defined.  The  term  modified  adjusted 
gross  income  means  the  adjusted  gross 
income  (as  defined  in  section  62)  of  the 
taxpayer  for  the  taxable  year  increased 
by  any  amount  excluded  from  gross 
income  under  section  911,  931.  or  933 
(relating  to  income  earned  abroad  or 
from  certain  U.S.  possessions  or  Puerto 
Rico).  Adjusted  gross  income  must  be 
determined  under  this  section  after 
taking  into  account  the  exclusions, 
deductions  and  limitations  provided  for 
by  sections  86  (social  security  and  tier 

1  railroad  retirement  benefits),  135 
(redemption  of  qualified  U.S.  savings 
bonds),  137  (adoption  assistance 
programs).  219  (deductible  IRA 
contributions)  and  469  (limitation  on 
passive  activity  losses  and  credits). 

(3)  Inflation  adjustment.  For  taxable 
years  beginning  after  2002.  the  amounts 
in  paragraph  (d)(1)  of  this  section  will 
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be  increased  fpr  inflation  occurring  after 
2001  in  accorc^ance  withsection  1(f)(3). 
If  any  amount  adjusted  under  this 
paragraph  (d)(3)  is  not  a  muhiple  of 
$5,000,  the  ambunt  will  be  rounded  fo 
the  next  lowe^  multiple  of  $5,000. 

(e)  60-mont^  rule — (1)  General  rule.  A 
deduction  for  Interest  paid  on  a 
qualified  education  loan  is  allowed  only 
for  payments  ihade  during  the  first  60 
months  that  interest  payments  are 
required  on  thi  loan.  The  60-raonth 
period  begins  on  the  date  the  qualified 
education  loan  first  enters  repayment 
status  and  endp  60  months  later,  unless 
the  period  is  suspended  for  periods  of 
deferment  or  forbearance  within  the 
meaning  of  pafagraph  (e)(3)  of  this 
section.  The  6(|-month  period  continues 
to  elapse  regardless  of  whether  the 
required  interast  payments  are  actually 
made.  The  dat*  on  which  the  qualified 
education  loan  first  enters  repayment 
status  is  deterniined  under  the  terms  of 
the  loan  agreement  or,  in  the  case  of  a 
loan  issued  or  guaranteed  under  a 
federal  postseaondary  education  loan 
program,  undei'  applicable  federal 
regulations.  For  special  rules  relating  to 
loan  refinancings,  consolidated  loans, 
and  collapsed  loans,  see  paragraph 
(h)(1)  of  this  sejction. 

(2)  Loans  that  entered  repayment 
status  prior  to  January  1,  1998.  In  the 
case  of  any  qualified  education  loan  that 
entered  repayi^ent  status  prior  to 
January  1, 1999.  no  deduction  is 
allowed  underlsection  221  for  interest 
paid  during  tht  portion  of  the  60-month 
period  described  in  paragraph  (e)(1)  of 
this  section  th^t  occurred  prior  to 
January  1, 199)1.  A  deduction  is  allowed 
only  for  interej  t  due  and  paid  during 
that  portion,  if  any,  of  the  60-month 
period  remaining  after  December  31, 
1997. 

(3)  Periods  o '  deferment  or 
forbearance.  Tpe  60-month  period 
described  in  paragraph  (e)(1)  of  this 
section  is  suspended  for  any  period 
when  interest  payments  are  not  required 
on  a  qualified  education  loan  because 
the  borrower  hps  been  granted 
deferment  or  f()rbearance  (including 
postponement  tn  anticipation  of 
cancellation).  However,  in  the  case  of  a 
qualified  education  loan  that  is  not 
issued  or  guaranteed  under  a  federal 
postsecondary  education  loan  program, 
the  60-month  period  will  be  suspended 
under  this  paragraph  (e)(3)  only  if  the 
borrower  satisQes  one  of  the  conditions 
for  deferment  dr  forbearance  established 
by  the  U.S.  Department  of  Education  for 
federal  student  loan  programs  under 
Title  rv  of  the  Higher  Education  Act  of 
1965,  such  as  t^alf-time  study  at  a 
postsecondary  educational  institution, 
study  in  an  approved  graduate 


fellowship  program  or  in  an  approved 
rehabilitation  program  for  the  disabled, 
inability  to  find  full-time  employment, 
economic  hardship,  or  the  performance 
of  services  in  certain  occupations  or 
federal  programs.  The  60-month  period 
is  not  suspended  if,  under  the  terms  of 
the  loan — 

(i)  Interest  continues  to  accrue  while 
the  loan  is  in  deferment  or  forbearance; 
and 

(ii)  The  taxpayer  has  the  option  of 
paying  the  interest  currently  or 
requesting  that  the  interest  be 
capitalized,  and  the  taxpayer  elects  to 
make  current  interest  payments. 

(4)  Late  payments.  A  deduction  is 
allowed  for  a  payment  of  interest  that 
was  required  to  be  made  in  one  month 
but  that  actually  is  made  in  a 
subsequent  month  prior  to  the 
expiration  of  the  60-month  period.  A 
deduction  is  not  allowed  for  a  payment 
of  interest  that  was  required  to  be  made 
in  one  month  but  that  actually  is  made 
in  a  subsequent  month  after  the 
expiration  of  the  60-month  period. 

(5)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (e). 
In  the  examples,  assume  that  the 
institution  is  an  eligible  educational 
institution,  the  loan  is  a  qualified 
education  loan,  and  the  student  is 
legally  obligated  to  make  interest 
payments  imder  the  terms  of  the  loan: 

Example  1.  Payment  prior  to  60-month 
period.  Student  C  obtains  a  loan  to  attend 
College  V.  The  terms  of  the  loan  provide  that 
interest  accrues  on  the  loan  while  C  earns  his 
undergraduate  degree  but  that  C  is  not 
required  to  begin  making  payments  of 
interest  until  six  full  calendar  months  after 
he  graduates.  Nevertheless,  C  voluntarily 
pays  interest  on  the  loan  while  attending 
College  V.  C  is  not  allowed  a  deduction  for 
interest  paid  while  attending  College  V 
because  the  payments  were  made  during  a 
month  prior  to  the  start  of  the  60-month 
period. 

Example  2.  Deferment  option  not 
exercised.  The  facts  are  the  same  as  Example 
1,  except  that  Student  C  makes  no  payments 
on  the  loan  while  C  is  enrolled  at  College  V. 
C  graduates  in  )une,  1999  and  is  required  to 
begin  making  monthly  payments  of  principal 
and  interest  on  the  loan  in  January,  2000.  The 
60-month  period  described  in  paragraph 
(e)(1)  of  this  section  begins  in  January,  2000. 
In  August,  2000,  C  enrolls  in  graduate  school 
on  a  full-time  basis.  Under  the  terms  of  the 
loan,  C  may  apply  for  deferment  of  the  loan 
payments  while  C  is  enrolled  in  graduate 
school.  However,  C  elects  not  to  apply  for 
deferment  and  continues  to  make  monthly 
payments  on  the  loan  during  graduate  school. 
Assuming  all  other  relevant  requirements  are 
met,  C  may  deduct  interest  paid  on  the  loan 
during  the  60-month  period  beginning  in 
January,  2000,  including  interest  paid  while 
C  was  enrolled  in  graduate  school,  but 
elected  not  to  defer  payment. 


Example  3.  Late  payment,  within  60-month 
period.  The  facts  are  the  same  as  Example  2, 
except  that,  after  the  loan  enters  repayment 
status  in  January,  2000,  Student  C  makes  no 
interest  payments  until  March,  2000.  In 
March,  2000,  C  pays  interest  required  to  be 
paid  for  the  months  of  January,  February,  and 
March,  2000.  Assuming  all  other  relevant 
requirements  are  met,  C  is  allowed  a 
deduction  for  the  interest  paid  in  March  for 
the  months  of  January,  February,  and  March 
because  the  interest  payments  were  required 
under  the  terms  of  the  loan  and  were  paid 
within  the  60-month  period,  even  though  the 
January  and  February  interest  payments  may 
be  late. 

Example  4.  Late  payment  during  deferment 
but  within  60-month  period.  The  terms  of 
Student  D's  qualified  education  loan  require 
her  to  begin  making  monthly  payments  of 
interest  on  the  loan  in  January,  2000.  The  60- 
month  period  described  in  paragraph  (e)(1)  of 
this  section  begins  in  January,  2000.  D  fails 
to  make  the  required  interest  payments  for 
the  months  of  November  and  December, 
2000.  In  January,  2001,  D  enrolls  in  graduate 
school  on  a  half-time  basis.  Under  the  terms 
of  the  loan,  D  is  eligible  for  deferment  of  the 
loan  payments  due  while  D  is  enrolled  in 
graduate  school.  The  deferment  is  granted 
effective  January  1,  2001.  In  March,  2001, 
while  the  loan  is  in  deferment,  D  pays  the 
interest  due  for  the  months  of  November  and 
December,  2000.  Assuming  all  other  relevant 
requirements  are  met,  D  is  allowed  a 
deduction  for  interest  paid  in  March,  2001 
for  the  months  of  November  and  December, 
2000  because  the  interest  payments  were 
made  paid  prior  to  the  expiration  of  the  60- 
month  period,  even  though  the  November 
and  December  interest  payments  were  late 
and  were  made  while  the  loan  was  in 
deferment. 

Example  5.  60-month  period.  The  facts  are 
the  same  as  Example  4  except  that  Student 
D  graduates  from  graduate  school  in 
December,  2004  and  is  required  to  begin 
making  monthly  payments  of  interest  on  the 
loan  in  June,  2005.  As  of  January,  2001,  when 
the  loan  entered  deferment  status,  12  months 
of  the  60-month  period  had  elapsed 
(January-December,  2(XX)).  As  of  June,  2005, 
when  the  loan  re-enters  repayment  status, 
there  are  48  months  remaining  in  the  60- 
month  period  for  that  loan. 

Example  6.  60-month  period.  The  terms  of 
Student  E's  qualified  education  loan  require 
him  to  begin  making  monthly  payments  of 
interest  on  the  loan  in  November,  1999.  The 
60-month  period  described  in  paragraph 
(e)(1)  of  this  section  begins  in  November, 

1999.  In  January,  2000,  E  enrolls  in  graduate 
school  on  a  half-time  basis.  As  permitted 
under  the  terms  of  the  loan,  E  applies  for 
deferment  of  the  loan  payments  due  while  E 
is  enrolled  in  graduate  school.  While 
awaiting  formal  notification  from  the  lender 
that  his  request  for  deferment  has  been 
granted,  E  pays  interest  due  for  the  month  of 
January,  2000.  In  February,  2000,  E  receives 
notification  from  the  lender  that  deferment 
has  been  granted,  effective  as  of  January  1, 

2000.  Assuming  all  other  requirements  are 
met,  E  is  allowed  a  deduction  for  interest 
paid  in  January,  2000,  prior  to  his  receipt  of 
the  notification,  even  though  the  deferment 
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was  granted  retroactive  to  January  1,  2000.  As 
of  February,  2000,  there  are  57  months 
remaining  in  the  60-month  period  for  that 
loan. 

Example  7.  Reduction  of  60-month  period 
for  months  prior  to  January  1,  1998.  The  first 
payment  on  a  qualified  education  loan  is  due 
on  January  1, 1997.  Thereafter,  interest  is 
required  to  be  paid  on  a  monthly  basis.  The 
60-month  period  for  this  loan  begins  on 
January  1, 1997.  However,  no  deduction  is 
allowed  for  interest  paid  by  the  borrower 
prior  to  January  1, 1998,  the  effective  date  of 
section  221.  Assuming  all  other  relevant 
requirements  are  met,  the  borrower  may 
deduct  interest  due  and  paid  on  the  loan 
during  the  48  months  beginning  on  January 
1, 1998  (unless  such  period  is  extended  for 
periods  of  deferment  or  forbearance  under 
paragraph  (e)(3j  of  this  sectionj. 

(f)  Definitions— (1)  Eligible 
educational  institution.  In  general,  an 
eligible  educational  institution  means 
any  college,  university,  vocational 
school  or  other  post-secondary 
educational  institution  that  is  described 
in  section  481  of  the  Higher  Education 
Act  of  1965  (20  U.S.C.  1088),  as  in  effect 
on  August  5, 1997,  and  is  certified  by 
the  U.S.  Department  of  Education  to  be 
eligible  to  participate  in  student  aid 
programs  administered  by  the 
Department,  as  described  in  section 
25A(f){2).  In  addition,  for  purposes  of 
this  section,  an  eligible  educational 
institution  also  includes  an  institution 
that  conducts  an  internship  or  residency 
program  leading  to  a  degree  or 
certificate  awarded  by  an  institution,  a 
hospital,  or  a  health  care  facility  that 
offers  postgraduate  training. 

(2)  Qualified  higher  education 
expenses — (i)  In  general.  Qualified 
higher  education  expenses  means  the 
cost  of  attendance  (as  defined  in  section 
472  of  the  Higher  Education  Act  of 
1965,  20  U.S.C.  108711,  as  in  effect  on 
August  4, 1997),  at  an  eligible 
educational  institution,  reduced  by  the 
amounts  described  in  paragraph  (^(2)(ii) 
of  this  section.  Consistent  with  section 
472  of  the  Higher  Education  Act  of 
1965,  20  U.S.C.  108711,  the  cost  of 
attendance  is  determined  by  the  eligible 
educational  institution  and  includes 
tuition  and  fees  normally  assessed  a 
student  carrying  the  same  academic 
workload,  an  allowance  for  room  and 
board,  and  an  allowance  for  books, 
supplies,  transportation  and 
miscellaneous  expenses  of  the  student. 

(ii)  Reductions.  Quahfied  higher 
education  expenses  must  be  reduced  by 
any  amount  paid  to  or  on  behalf  of  a 
student  with  respect  to  such  expenses 
that  is — 

(A)  A  qualified  scholarship  that  is 
excludable  from  income  under  section 
117; 

(B)  A  veterans'  or  member  of  the 
armed  forces'  educational  assistance 


allowance  under  chapter  30,  31,  32,  34 
or  35  of  title  38,  United  States  Code,  or 
under  chapter  1606  of  title  10,  United 
States  Code; 

(C)  Employer-provided  educational 
assistance  that  is  excludable  from 
income  under  section  127; 

(D)  Any  other  educational  assistance 
that  is  excludable  from  gross  income 
(other  than  as  a  gift,  bequest,  devise,  or 
inheritance  within  the  meaning  of 
section  102(a)); 

(E)  Any  amount  excluded  from  gross 
income  under  section  135  (relating  to 
the  redemption  of  United  States  savings 
bonds);  or 

(F)  Any  amount  distributed  from  an 
education  individual  retirement  accoimt 
described  in  section  530  and  excluded 
bom  gross  income. 

(3)  Qualified  education  loan — (i)  In 
general.  Qualified  education  loan  means 
indebtedness  incurred  by  a  taxpayer 
solely  to  pay  qualified  higher  education 
expenses  that  are — 

(A)  Inciured  on  behalf  of  a  student 
who  is  the  taxpayer,  the  taxpayer's 
spouse,  or  a  dependent  fas  defined  in 
section  151)  of  the  taxpayer  at  the  time 
the  indebtedness  is  incurred; 

(B)  Paid  or  incurred  within  a 
reasonable  period  of  time  before  or  after 
the  indebtedness  is  incurred.  Qualified 
higher  education  expenses  that  are  paid 
with  the  proceeds  of  education  loans 
that  are  part  of  a  federal  postsecondary 
education  loan  program  are  deemed  to 
meet  this  requirement.  For  other  loans, 
except  as  provided  in  paragraph  (f)(3)(ii) 
of  this  section,  what  constitutes  a 
reasonable  period  of  time  is  determined 
based  on  all  the  relevant  facts  and 
circiunstances;  and 

(C)  Attributable  to  education  provided 
during  an  academic  period,  as  described 
in  section  25A  and  the  regulations 
thereunder,  when  the  student  is  an 
eUgible  student  as  defined  in  section 
25A(b)(3)  (requiring  that  the  student  be 
a  degree  candidate  carrying  at  least  one- 
half  the  normal  full-time  workload). 

(ii)  Reasonable  period  safe  harbor.  For 
purposes  of  paragraph  (f)(3)(i)(B)  of  this 
section,  qualified  higher  education 
expenses  are  treated  as  paid  or  incurred 
within  a  reasonable  period  of  time 
before  or  after  the  indebtedness  is 
incurred  if  the  expenses  relate  to  a 
particular  academic  period  and  the  loan 
proceeds  are  disbursed  within  a  period 
that  begins  60  days  prior  to  the  start  of 
that  academic  period  and  ends  60  days 
after  the  end  of  that  academic  period. 

(iii)  Related  party.  A  loan  made  by  a 
person  who  is  related  to  the  borrower, 
within  the  meaning  of  section  267(b)  or 
707(b)(1),  is  not  a  quaUfied  education 
loan.  For  example,  a  parent  or 
grandparent  of  the  borrower  is  a  related 


person.  In  addition,  a  loan  made  under 
any  qualified  employer  plan  as  defined 
in  section  72(p)(4)  or  under  any  contract 
referred  to  in  section  72(p)(5)  is  not  a 
quahfied  education  loan. 

(iv)  Not  federally  issued  or 
guaranteed.  A  loan  does  not  have  to  be 
issued  or  guaranteed  under  a  federal 
postsecondary  education  loan  program 
to  be  a  qualified  education  loan. 

(4)  Examples.  The  followring  examples 
illustrate  the  rules  in  this  paragraph  (f): 

Example  1.  Eligible  educational  institution. 
University  Z  is  a  postsecondary  educational 
institution  described  in  section  481  of  the 
Higher  Education  Act  of  1965.  University  Z 
has  completed  the  necessary  paperwork  and 
has  been  certified  by  the  U.S.  Department  of 
Education  as  eligible  to  participate  in  federal 
financial  aid  programs  administered  by  the 
Department,  although  University  Z  chooses 
not  to  participate.  University  Z  is  an  eligible 
educational  institution. 

Example  2.  Qualified  education  loan. 
Student  F  borrows  money  from  a  commercial 
bank  to  pay  qualified  higher  education 
expenses  related  to  his  enrollment  on  a  half- 
time  basis  in  a  graduate  program  at  an 
eligible  educational  institution.  All  the  loan 
proceeds  are  used  to  pay  qualified  higher 
education  expanses  incurred  within  a 
reasonable  period  of  time  after  the 
indebtedness  is  incurred.  The  loan  is  not 
federally  guaranteed.  The  commercial  bank  is 
not  related  to  Student  F  within  the  meaning 
of  section  267(b)  or  707(b)(1).  The  fact  that      ^ 
Student  F's  loan  is  not  federally  issued  or 
guaranteed  does  not  prevent  the  loan  from 
being  a  qualified  education  loan  within  the 
meaning  of  section  221. 

Example  3.  Qualified  higher  education 
expenses.  Student  C  receives  a  S3,000 
qualified  scholarship  for  the  1999  Fall 
semester,  that  is  excludable  from  F's  gross 
income  under  section  117.  Student  G 
receives  no  other  forms  of  financial 
assistance  with  respect  to  the  1999  Fall 
semester.  Student  G's  cost  of  attendance  for 
the  Fall  semester,  as  determined  by  Student 
G's  eligible  educational  institution  for 
purpKJSes  of  calculating  a  student's  financial 
need  in  accordance  with  section  472  of  the 
Higher  Education  Act.  is  S16.000.  For  the 
1999  Fall  semester,  Student  G  has  qualified 
higher  education  expenses  of  513,000  (the 
cost  of  attendance  as  determined  by  the 
institution  ($16,000)  reduced  by  the  qualified 
scholarahip  proceeds  excludable  ftxim  gross 
income  ($3,000)). 

Example  4.  Qualified  education  loan. 
Student  H  signs  a  promissory  note  for  a  loan 
on  August  15,  1999,  to  pay  for  qualified 
higher  education  expenses  for  the  1999  Fall 
and  2000  Spring  semesters.  On  August  20, 

1999,  loan  proceeds  are  disbursed  by  the 
lender  to  Student  H's  college  and  credited  to 
H's  account  to  pay  qualified  higher  education 
expenses  for  the  1999  Fall  semester,  that 
begins  on  August  23, 1999.  On  January  25, 

2000,  additional  loan  proceeds  are  disbursed 
by  the  lender  to  Student  H's  college  and 
credited  to  H's  account  to  pay  qualified 
higher  education  expenses  for  cne  2000 
Spring  semester,  that  began  on  January  10, 
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loan  proceeds  ' 
higher  educatic 
Because  the  Ic 


for  any  amov 
is  allowed  uni 
Chapter  1  of  I 
(h)  Special  i 
limitation — (i) 
education  loa 


2000.  Student  H's  qualified  higher  education 
expenses  for  th^  two  semesters  are  paid 
within  a  reasonable  period  of  time,  as  the 
first  loan  disbuisement  was  made  within  60 
days  prior  to  the  start  of  the  Fall  1999 
semester  and  tlfe  second  loan  disbursement 
was  made  durii^g  the  Spring  2000  semester. 
Example  5.  Mixed-use  loans.  Student  I 
Dry  note  for  a  loan  which  is 
ersonal  residence.  Part  of  the 
irill  be  used  to  pay  for  certain 
I's  residence  and  part  of  the 
^ill  be  used  to  pay  qualified 
1  expenses  of  Is  spouse, 
is  not  incurred  by  I  solely 
to  pay  qualified  higher  education  exptenses, 
the  loan  is  not  ^  qualified  education  loan. 

(g)  Denial  of  double  benefit.  No 
deduction  is  allowed  under  this  section 
it  for  which  a  deduction 
ler  another  provision  of 
le  Internal  Revenue  Code. 
jles — (1)  60-month 
\  Refinancing.  A  quaUfied 
and  all  refinancings  of 
that  loan  are  ti-eated  as  a  single  loan  for 
purposes  of  calculating  the  60-month 
period  descrit)ed  in  paragraph  (e)(1)  of 
this  section.    | 

(ii)  Consolidated  loans.  A 
consolidated  Joan  is  a  single  loan  that 
refinances  mete  than  one  qualified 
education  loa|i  of  a  borrower.  For 
consolidated  loans,  the  60-month  period 
describfrd  in  paragraph  (e)(1)  of  this 
section  begind  on  the  most  recent  date 
on  which  any  of  the  underlying  loans 
entered  repay^nent  status  and  includes 
any  subsequent  month  in  which  the 
consoh  dated  loan  is  in  repayment 
status. 

(iii)  Collapsed  loans.  A  collapsed  loan 
is  two  or  mora  quaUfied  education  loans 
of  a  single  boi^ower  that  are  treated  as 
a  single  qualiied  education  loan  for 
loan  servicing!  purposes  and  are  not 
separately  acoounted  for  by  the  lender 
or  servicer.  Fdr  a  collapsed  loan,  the  60- 
month  period  described  in  paragraph 
(e)(1)  of  this  s(K:tion  begins  on  the  most 
recent  date  on  which  any  of  the 
underlying  loi  ms  entered  repayment 
status  and  inc  udes  any  subsequent 
month  in  whi(  :h  any  of  the  imderlying 
loans  is  in  repayment  status. 

(2)  Loan  orikination  fees  and 
capitalized  interest — (i)  In  general.  Loan 
origination  fe^s  (other  than  any  fees  for 
services)  and  capitalized  interest  are 
interest  and  aJe  deductible  under  this 
section. 

(ii)  Capitalized  interest  defined. 
Capitalized  interest  means  any  accrued 
and  unpaid  interest  on  a  qualified 
education  loa^  that  is  capitahzed  by  the 
lender  (in  accordance  with  the  terms  of 
the  loan)  and  added  to  the  outstanding 
principal  bala  ice  of  the  qualified 
education  loai  i. 


(iii)  Allocation  of  payments.  Loan 
origination  fees  and  capitalized  interest 
are  deemed  to  be  paid  by  the  taxpayer 
when  principal  is  repaid  on  the 
qualified  education  loan.  Accordingly, 
the  taxpayer  may  deduct  the  portion  of 
a  stated  principal  payment  that  is 
treated  as  the  payment  of  any  loan 
origination  fees  or  capitalized  interest 
on  the  loan.  See  §§  1.446-2(e)  and 
1.1275-2(a)  for  rules  on  how  to  allocate 
payments  between  interest  and 
principal.  In  general,  under  these  rules, 
a  payment  (regardless  of  its  label)  is 
treated  first  as  a  payment  of  interest  to 
the  extent  of  the  interest  that  has 
accrued  and  remains  unpaid  as  of  the 
date  the  payment  is  due.  second  as  a 
payment  of  any  loan  origination  fees  or 
capitalized  interest,  until  such  amounts 
have  been  reduced  to  zero,  and  third  as 
a  payment  of  principal. 

(3j  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (h): 

Example  1.  Refinancing.  Student )  obtains 
a  qualified  education  loan  to  {>ay  for  an 
undergraduate  degree  at  an  eligible 
educational  institution.  After  graduation. 
Student  J  is  required  to  make  monthly 
interest  payments  on  the  loan  beginning  in 
January  2000.  Student  J  makes  the  required 
interest  payments  for  15  months.  In  April 
2001,  Student  J  borrows  money  from  another 
lender  to  be  used  exclusively  to  repay  the 
first  qualified  education  loan.  The  new  loan 
requires  interest  payments  to  start 
immediately.  At  the  time  Student  J  is 
required  to  make  interest  fiayments  on  the 
new  loan  there  are  forty  five  months 
remaining  of  the  original  60-month  period 
referred  to  in  paragraph  (e)(1)  of  this  section. 

Example  2.  Collapsed  loans.  To  finance  his 
education.  Student  K  obtains  four  separate 
qualified  education  loans  fixjm  Lender  B.  The 
loans  enter  repayment  status  on  different 
dates.  After  all  of  Student  K's  loans  have 
entered  repayment  status.  Lender  B  informs 
Student  K  that  all  four  loans  will  be 
transferred  to  Lender  C.  Following  the 
transfer.  Lender  C  treats  the  loans  as  a  single 
loan  for  loan  servicing  purposes;  Lender  C 
sends  Student  K  a  single  statement  that 
shows  the  total  principal  and  interest,  and 
does  not  keep  separate  records  with  respect 
to  each  loan.  The  60-month  f)eriod  described 
in  paragraph  (e)(1)  of  this  section  begins  on 
the  most  recent  date  on  which  any  of  Student 
K's  four  loans  entered  repayment  status. 

Example  3.  Capitalized  interest.  Interest  on 
Student  L's  qualified  education  loan  accrues 
while  Student  L  is  in  school,  but  Student  L 
is  not  required  to  make  any  payments  on  the 
loan  until  six  months  after  he  graduates.  At 
that  time,  all  accrued  but  unpaid  interest  is 
capitalized  by  the  lender  and  is  added  to  the 
outstanding  principal  amount  of  the  loan. 
Thereafter,  Student  L  is  required  to  make 
monthly  pa}rments  of  interest  and  principal 
on  the  loan.  For  purposes  of  section  221, 
interest  includes  both  stated  interest  and 
capitalized  interest.  Therefore,  in 
determining  the  total  amoimt  of  interest  paid 
on  the  qualified  education  loan  during  the 


60-month  f)eriod  described  in  paragraph 
(e)(l]  of  this  section.  Student  L  may  deduct 
any  principal  payments  that  are  treated  as 
payments  of  capitalized  interest  under 
paragraph  (h)(4)  of  this  section. 

(i)  Effective  date.  This  section  applies 
to  interest  due  and  paid  after  December 
31, 1997,  on  a  qualified  education  loan. 
Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  99-986  Filed  1-20-99;  8:45  am] 
BILUNQ  CODE  4830-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Hearings  and  Appeals 

Minerals  Management  Service 

30  CFR  Parts  208.  241. 242.  243.  250. 
and  290 

43  CFR  Part  4 
RIN  1010^021 

Meeting  on  Proposed  Rule — Appeals 
of  MMS  Orders 

AGENCY:  Office  of  Hearings  and  Appeals 

and  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA),  the  Bureau  of  Indian 
Affairs  and  the  Minerals  Management 
Service  (MMS)  published  a  proposed 
rule  in  the  Federal  Register  on  January 
12.  1999  (64  FR  1930),  to  amend  the 
procedures  for  appeals  of  MMS  orders 
and  other  related  matters. 

OHA  and  MMS  will  hold  a  pubfic 
meeting  to  discuss  the  proposed  rule 
and  receive  public  comments.  We  invite 
interested  parties  to  attend  and 
participate  in  this  meeting. 

DATES:  The  meeting  will  be  held  on 
Tuesday,  February  16,  1999,  from  9:00 
a.m.  until  4:00  p.m.;  Central  Standard 
Time. 

ADDRESSES:  The  meeting  will  be  held  at 
MMS's  Houston  Comphance  Division 
Office,  in  Room  104,  at  4141  North  Sam 
Houston  Parkway  East,  Houston,  TX 
77032. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Dixie  Lee  Pritchard,  Houston 
Compliance  Division  Office,  Minerals 
Management  Service,  4141  North  Sam 
Houston  Parkway  East,  Houston,  TX 
77032;  telephone  (713)  54&-4419;  fax 
numbers  (713)  546-6011;  e-Mail 
Dixie.Lee.Pritchard@mms.gov  or  David 
S.  Guzy,  Chief,  Rules  and  Publications 
Staff,  Royalty  Management  Program, 
Minerals  Management  Service,  P.O.  Box 
25165,  MS  3021,  Denver,  CO  80225- 
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0165:  telephone  (303)  231-3432;  fax 
number  (303)  231-3385;  e-Mail 
David.Guzy@nuns.gov. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  open  to  the  public  to 
discuss  the  proposed  rule  for  appeals  of 
MMS  orders.  The  comment  period  for 
this  proposed  rule  closes  on  March  15, 
1999.  The  intent  of  the  meeting  is  to 
provide  information  to,  and  receive 
comments  from  oil,  gas,  solid  mineral 
and  geothermal  companies,  trade 
associations,  States,  Indian  mineral 
owners  (tribes  and  individuals),  and  any 
other  interested  parties  concerning  the 
variety  of  issues  contained  in  the 
proposed  rule. 

Space  is  limited.  Attendees  should 
reserve  slots  with  Ms.  Dixie  Lee 
Pritchard  at  the  telephone  number  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice  no  later  than 
February  5, 1999.  For  building  security 
measiues,  each  person  will  be  required 
to  sign  in  and  may  be  required  to 
present  a  picture  identification  to  gain 
entry  to  the  meeting. 

Dated:  January  13, 1999. 
Walter  D.  Cruickshank, 
Associate  Director  for  Policy  and 
Management  Improvement. 

[FR  Doc.  99-1266  Filed  1-20-99;  8:45  am) 

BILUNG  CODE  4310-MR-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[AZ  009-f  IP  FRL-6221-3] 

RIN  2060-nA122 

Revision  to  Promulgation  of  Federal 
Implementation  Plan  for  Arizona — 
Maricopa  Nonattainment  Area;  PM-10 

•AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  Under  the  authority  of  section 
110(c)(1)  of  the  Clean  Air  Act  (CAA  or 
"the  Act"),  EPA  is  proposing 
amendments  to  the  moderate  area 
federal  implementation  plan  (FIP)  for 
the  Phoenix  PM-10  nonattainment  area 
(63  FR  41326,  August  3, 1998).  These 
amendments  would  modify  the  fugitive 
dust  rule  to  add  or  replace  certain  test 
methods,  include  coverage  of  unpaved 
roads  neither  owned  nor  maintained  by 
a  public  entity  and  allow  alternative 
control  measures  (ACMs)  to  be 
implemented  without  prior  EPA 
approval. 

EPA  recently  established  a  new 
standfird  for  PM-2.5  and  also  revised 


the  PM-10  standards;  however,  today's 
action  does  not  address  those  standards. 
DATES:  Written  comments  will  be 
accepted  until  March  8, 1999.  EPA  does 
not  cvirrently  plan  on  holding  a  public 
hearing.  If  El'A  receives  a  significant 
number  of  requests  for  a  public  hearing 
on  the  contents  of  today's  proposal,  EPA 
will  schedule  and  notify  the  public  of 
the  hearing  in  a  separate  notice. 
ADDRESSES:  Written  comments  on  EPA's 
proposed  FIP  amendments  must  be 
received  by  EPA  at  the  address  below. 
Comments  should  be  submitted  (in 
duplicate  if  possible)  to:  EPA  Region  9, 
75  Hawthorne  Street  (AIR4),  San 
Francisco,  CA  94105,  Attn.  Karen  Irwin. 

A  copy  of  docket  No.  A-98-42 
containing  material  relevant  to  EPA's 
proposed  action  is  available  for  review 
at:  EPA  Region  9,  Air  Division,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105.  Interested  persons  may  make  an 
appointment  with  Eleanor  Kaplan  (415) 
744-1159  to  inspect  the  docket  at  EPA's 
San  Francisco  office  on  weekdays 
between  9  a.m.  and  4  p.m. 

A  copy  of  the  docket  No.  A-98-42  is 
also  available  to  review  at  the  Arizona 
Department  of  Environmental  Quality, 
Library,  3033  N.  Central  Avenue, 
Phoenix,  Arizona  85012.  (602)  207- 
2217. 

Electronic  Avedlability:  This 
document  is  also  available  as  an 
electronic  file  on  EPA's  Region  9  Air 
Web  Page  at  http://www.epa.gov/ 
region09/air. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Irwin  (415)  744-1903. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Purpose  of  Today's  Proposal 

n.  Summary  of  Proposed  Amendments 

A.  Test  Methods 

1.  Adding  a  silt  content  test  method  for 
unpaved  roads  and  unpaved  parking  lots 

2.  Adding  a  new  visible  crust  test  method 
or  replacing  the  visible  crust  test  method 
for  vacant  lots 

3.  Adding  a  procedure  to  the  standing 
vegetation  test  method  for  vacant  lots 

B.  Unpaved  Roads 

C.  Alternative  Control  Measures 
III.  Administrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

B.  Executive  Order  12875 

C.  Executive  Order  13045 

D.  Executive  Order  13084 

E.  Regulatory  Flexibility  Analysis 

F.  Unfunded  Mandates  Reform  Act 
(UMRA) 

G.  Paperwork  Reduction  Act 

H.  National  Technology  Transfer  and 
Advancement  Act  (NTTAA) 

L  Purpose  of  Today's  Proposal 

On  August  3,  1998  (63  FR  41326), 
EPA  finalized  a  FIP  for  the  Phoenix  PM- 
10  nonattainment  area  (the  "final  FIP"). 


Readers  should  refer  to  63  FR  41326  for 
details  of  the  history  and  contents  of  the 
final  FIP. 

The  final  FIP  includes  a  fugitive  dust 
rule  to  control  PM-10  emissions  from 
vacant  lots,  unpaved  parking  lots  and 
unpaved  roads  codified  at  40  CFR 
§  52.128  (63  FR  41326,  41350),  hereafter 
referred  to  as  "the  final  FIP  rule".' 
Today's  proposal  addresses  only  the 
specific  provisions  related  to  the  test 
methods,  the  alternative  control 
measures  (ACMs)  and  the  impaved  road 
requirements  of  the  final  FIP  rule  as 
discussed  below.  EPA  will  accept 
comments  only  on  the  proposed 
amendments  to  these  FIP  rule 
provisions  and  not  on  any  other  aspects 
ofthe  final  FTP. 

As  promulgated  on  August  3,  1998  (63 
FR  41326),  the  final  FIP  rule  contains 
test  methods  for  ascertaining 
compliance  with  the  FIP's  emission 
requirements.  EPA  has  conducted 
additional  technical  field  work  in 
Phoenix  on  these  test  methods.  While 
the  test  methods  in  the  final  FIP  were 
the  best  available  methods  known  to 
EPA  at  the  time  of  promulgation, 
additional  analysis  has  indicated  others 
may  be  more  accurate  and 
comprehensive.  In  today's  proposal, 
EPA  is  proposing  and  accepting 
comment  on  additional,  new  test 
methods  for  the  FIP  rule. 

EPA  is  also  proposing  to  eliminate  the 
requirement  to  submit  ACMs  to  EPA  for 
approval  in  order  to  remove  an 
unnecessary  administrative  burden  on 
the  regulated  community.  Finally,  EPA 
is  proposing  to  require  privately  owned 
and  privately  maintained  unf>aved  roads 
to  meet  the  same  RACM  requirements  as 
roads  that  are  ov^rned  or  maintained  by 
a  public  entity. 

II.  Summary  of  Proposed  Amendments 

A.  Test  Methods 

1.  Adding  a  Silt  Content  Test  Method 
for  Unpaved  Roads  and  Unpaved 
Parking  Lots 

The  final  FIP  rule  contains  an  opacity 
standard  of  twenty  (20)  percent,  or 
Ringlemann  1 ,  for  impaved  roads  and 
unpaved  parking  lots.  Compliance  with 
this  standard  is  to  be  tested  using  visible 
emissions  test  methods  included  in  the 
final  Phoenix  FIP  rule.^  Field  testing  has 
identified  certain  circumstances  where 


'  EPA  promulgated  the  fugitive  dust  rule  as  part 
of  its  court-ordered  obligation  to  provide  for  the 
implementation  of  Reasonably  Available  Control 
Measures  (RACM)  (required  by  section  189(a)(1)(C) 
of  the  Clean  Air  Act)  in  the  Phoenix  PM-10 
nonattainment  area. 

^  Reference  Method  9  (40  CFR  part  60.  appendix 
A)  and  Methods  203A  and  203C.  AppendU  A.I.  to 
§52.128  (63  FR  41326,  41353-41355). 
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this  test  methqd  may  be  difficult  to  use. 
Consequently,  EPA  is  proposing  an 
additional,  new  test  method  that  the 
Agency  believes  may  be  more 
appropriate  anjd  accurate  for  testing 
compliance  of  jfugitive  dust  sources 
covered  underjthe  final  FTP  rule. 

The  new  tesi  method  involves 
measuring  silt  content  on  impaved 
roads  and  unpfaved  parking  lots 
according  to  a  Isieve  field  procedure. 
The  emission  ^te  of  fine  particles  is 
proportional  t<>  silt  content  (amount  of 
fine  particles  i|i  any  given  soil  sample), 
such  that  the  higher  the  silt  content  the 
higher  the  propensity  for  a  source  to 
release  fine  particles.  The  proposed 
sieve  field  procedure  to  measure  silt 
content  on  unsaved  roads  and  unpaved 
parking  lots  iiwolves  collecting  a 
sample  irom  the  source  in  an  area  the 
size  of  one  square  foot  using  a  brush  and 
dustpan.  The  Sample  is  weighed,  placed 
into  a  stack  of  Sieves  with  various  mesh 
openings  and  shaken  vigorously  for  one 
minute.  Material  that  collects  in  the 
bottom  of  the  unit  is  weighed  and  its  silt 
content  estimated  using  simple 
calculations  ptovided  in  the  proposed 
test  method.  EpA  successfully 
conducted  the  proposed  silt  content  test 
method  in  the  jPhoenix  nonattainment 
area.  The  proposed  silt  content 
standards  associated  with  the  sieve  test 
method  are  six  (6)  percent  or  less  for 
impaved  road$  and  eight  (8)  percent  or 
less  for  unpaved  parking  lots.  These 
standards  are  based  on  laboratory 
analysis  of  sanlples  taken  from  unpaved 
sources  in  the  phoenix  nonattainment 
area  during  EPA's  field  tests.^ 

EPA  is  also  proposing  an  alternative 
to  conducting  the  silt  content  test 
method.  Samples  collected  from  sources 
may  be  taken  to  an  independent  testing 
laboratory  for  ^ilt  content  analysis 
according  to  a$.  EPA  AP-42  test 
method.*  This  loption  would  provide 
additional  fle^oibility  to  owners  and 
operators  of  unpaved  roads  and 
unpaved  parking  lots. 

EPA  is  taking  comment  on  this 
proposed  additional  test  method,  which 
is  expected  to  provide  greater 
compliance  ceftainty  imder  all 
circiunstancesj  A  source  in  violation  of 
either  the  rule's  existing  opacity 
standard  or  th^  proposed  silt  content 


'Field  tests  wer4  conducted  on  May  27-28.  1998. 
Results  from  the  field  tests  can  be  found  in  the 
document  titled  "Analysis  of  Results  from  Field 
Tests  in  the  Fhoenix  Nonattainment  Area"  by 
Chatten  Cowherd.  >wlRI  Research  Institute.  425 
Volker  Blvd.,  Kansas  City.  Missouri.  lune  12,  1998. 

*"Pit)cedures  F<»  Laboratory  Analysis  Of 
Surface/Bulk  Oust  Loading  Samples",  (Fifth 
Edition.  Volume  I.jAppendix  C.2. 1995),  AP-42, 
Office  of  Air  Quality  Planning  &  Standards.  U.S. 
Environmental  Prdtection  Agency,  Research 
Triangle  Park,  North  Carolina. 


standard  would  not  be  in  compliance 
with  the  rule.  Since  this  additional  test 
method  may  alleviate  the  need  for  the 
existing  opacity  test  method,  EPA  is  also 
accepting  comment  on  whether  or  not  to 
retain  the  opacity  test  method  in  the 
final  FIP  rule. 

2.  Adding  a  New  Visible  Crust  Test 
Method  or  Replacing  the  Visible  Crust 
Test  Method  for  Vacant  Lots 

The  final  FTP  rule's  test  method  for 
measuring  visible  crust  thickness  on 
vacant  lots  involves  breaking  off  a  piece 
of  crust,  checking  whether  the  crust 
cnunbles  easily  and  measuring  its 
thickness  with  a  ruler.'  EPA  received 
public  comments  suggesting  that  this 
test  method  would  not  always  confirm 
the  existence  of  a  stabilizing  crust. 
During  field  testing  in  Arizona,  EPA 
attempted  both  the  current  test  method 
and  an  alternative  test  method  that  was 
suggested  by  EPA's  contractor.'  EPA 
believes  the  alternative  test  method 
would  accomplish  the  same  objective  as 
the  current  test  method,  be  similarly 
easy  to  use.  more  accurately  repeatable 
by  various  parties,  and  more  indicative 
of  whether  a*  sufficiently  stabilizing 
crust  exists.  The  alternative  test  method 
involves  dropping  a  small  steel  ball 
from  a  height  of  one  foot  in  select  areas 
and  checking  to  see  whether  the  ball 
penetrates  the  surface  or  causes  loose 
grains  to  appear.  If  so,  this  indicates  that 
the  crust  is  too  thin  to  resist  wind.  A 
source  in  violation  of  either  the  existing 
or  proposed  visible  crust  standard 
would  not  be  in  compliance  with  the 
rule.  EPA  is  accepting  public  comment 
on  whether  this  alternative  visible  crust 
test  method  should  be  used  in  addition 
to  or  in  place  of  the  existing  visible 
crust  test  method. 

3.  Adding  a  Procedure  to  the  Standing 
Vegetation  Test  Method  for  Vacant  Lots 

The  final  FIP  rule  contains  a  test 
method  for  standing  vegetation.^  In  this 
method,  the  vegetation  is  counted 
within  a  survey  area  and  its  average     y 


'63  FR  41326,  41355. 

'Chatten  Cowherd,  MRI  Research  Institute,  425 
Volker  Blvd.,  Kansas  City,  Missouri. 

'63  FR  41326.  41356.  Testing  for  standing 
vegetation  is  not  necessary  where  a  visible  crust 
exists.  However,  if  a  disturbed  surface  area  fails  the 
visible  crust  test  and  standing  vegetation  is  present, 
the  lot  may  actually  be  stabilized  depending  on  the 
extent  to  which  the  vegetation  protects  against  wind 
erosion.  The  inclusion  of  more  than  one  test 
method  for  vacant  lots  in  the  FTP  rule  adds 
compliance  flexibility  to  sources  by  acknowledging 
that  a  disturbed  surface  does  not  necessarily  need 
to  be  crusted  in  order  to  be  stabilized  if  it  contains 
sufficient  vegetation  or  its  soil  has  a  high  wind- 
resistance  threshold.  In  fact,  the  FIP  rule  allows  a 
disturbed  vacant  lot  surface  to  be  deemed  stabilized 
if  it  meets  just  one  out  of  a  total  of  five  criteria  for 
stability. 


dimensions  measured.  During  field  tests 
conducted  in  Arizona,*  EPA  noted  that 
some  vegetation  was  less  dense  than 
others.  Density  affects  vegetation's 
ability  to  protect  against  wind  erosion. 
Without  providing  additional  guidance 
on  how  to  measure  a  plant  or  weed's 
dimensions  taking  density  into  accoimt, 
EPA  is  concerned  that  the  existing 
standing  vegetation  test  methods  would 
not  necessarily  be  accurately  conducted 
and  repeated  by  different  individuals  to 
achieve  the  same  results.  Therefore, 
EPA  is  proposing  to  add  a  procedure 
involving  the  use  of  a  grid  with  one  inch 
or  half-inch  squares  to  help  ensure  that    . 
various  vegetative  structures  can  be 
assessed  accurately  and  consistently.' 
This  procedure  would  apply  only  when 
open  air  space  exists  within  a  plant  or 
weed's  perimeter.  The  proposed 
changes  include  minor  clarifications  to 
the  standing  vegetation  test  method. 

B.  Unpaved  Roads 

In  the  final  FIP  rule,  EPA  finalized 
requirements  for  impaved  roads  that  are 
pubUcly  owned  andVor  operated  (i.e. 
maintained).  This  includes  privately 
owned  roads  that  are  publicly 
maintained.  EPA  is  proposing  to  include 
in  the  FIP  rule  unpaved  privately  owned 
roads  that  are  privately  maintained  or 
not  maintained.  However,  roads  on 
which  public  access  is  not  allowed  or 
that  have  fewer  than  250  average  daily 
trips  (ADT)  would  remain  exempt.  The 
purpose  of  this  proposed  modification  is 
to  ensure  that  all  public  access  roads 
with  ADT  levels  of  250  or  greater  are 
controlled,  regardless  of  whether  a 
public  entity  owns  or  maintains  them.'° 
Roads  which  would  be  covered  under 
this  proposal  that  are  not  currently 
covered  under  the  final  rule  include: 

Privately  owned  roads  that  are 
privately  maintained;  and 

Privately  owned  roads  that  are  not 
maintained. 

EPA  is  also  proposing  to  clarify  the 
definition  of  an  unpaved  road  as  that 
used  by  motor  vehicles  or  off-road 
motor  vehicles. 

While  EPA  does  not  generally  expect 
the  newly  added  types  of  roads  to  meet 
or  exceed  250  ADT,  EPA  is  proposing 
that  the  FIP  rule  cover  any  such 
potential  sources.  It  is  EPA's  intention 


•May  27-28, 1998. 

'The  procedure  was  provided  to  EPA  by  Larry 
Hagen.  Agricultural  Engineer,  United  States 
Department  of  Agriculture.  Wind  Erosion  Research 
Unit,  2004  Throckmortion  Hall,  Kansas  State 
University,  Manhattan,  Kansas  66506. 

'"Note:  haul  roads  are  permitted  sources  under 
Maricopa  County  Environmental  Services 
Division's  rule  310.  A  haul  road  would  only  be 
subject  to  the  FIP  rule  requirements  if  it  is  not  a 
permitted  source  under  Rule  310,  has  an  ADT  level 
of  250  or  greater  and  is  publicly  accessible. 
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to  eliminate  the  public  or  private 
classification  of  the  owner/operator  as  a 
factor  in  whether  the  road  is  controlled. 
As  discussed  above,  EPA  does  not 
expect  that  there  will  be  many  roads 
which  will  be  newly  covered  under  the 
FIP  rule  as  a  result  of  this  change 
because  most  unpaved  roads  which  are 
not  publicly  accessible  nor  publicly 
maintained  are  not  likely  to  have  a  high 
level  of  ADT.  It  should  also  be  noted 
that  the  classification  of  the  owner/ 
operator  as  public  or  private  is  not  a 
factor  in  the  other  two  source  categories 
covered  under  the  FTP  rule — namely 
unpaved  parking  lots  and  vacant  lots. 
The  RACM  implementation  deadline  for 
all  existing  unpaved  roads  would 
remain  consistent  with  the  current 
deadline  for  publicly  owned  or  operated 
roads  (June  10,  2000). 

EPA  requests  comment  on  the 
potential  effects  of  extending  control 
requirements  to  privately  owrned  public 
access  roads  that  are  also  privately 
maintained.  EPA  anticipates  receiving 
additional  information  on  the  extended 
coverage  of  roads  due  to  this  proposal 
by  the  end  of  this  year. ' '  When 
available,  EPA  will  disseminate  this 
information  to  the  public  and  take  it 
into  consideration  along  with  any 
comments  received  on  this  proposal 
before  finalizing  requirements  on 
privately  owned/maintained  public 
access  roads. 

C.  Alternative  Control  \feasures 

In  the  final  FBP  rule,  ACMs  are 
allowed  provided  that  they  are 
submitted  to  EPA  and  receive  EPA 
approval. '2  ACMs  are  any  RACM  not 
specifically  listed  in  the  rule  that  can 
meet  the  rule's  stabilization  standards 
for  each  source  category.  '^  EPA  is 
proposing  to  amend  the  final  FIP  rule 
such  that  ACMs  will  not  require  prior 
EPA  approval.  EPA  believes  that  since 
the  FIP  rule  contains  test  methods 
which  indicate  whether  a  surface  is 
stabilized,  owners/operators  can  be 
allowed  flexibility  as  to  the  type  of 
RACM  applied  as  long  as  the  control 
measure  results  in  a  stabilized  surface.'* 
Elimination  of  prior  EPA  approval  for 
ACMs  will  decrease  the  FTP  rule's 
implementation  cost  insofar  as  regulated 


'*  EPA  has  entered  into  a  contract  with  Paciflc 
Environmental  Services  to  collect  information  on 
the  number,  location  and  owners/operators  of 
unpaved  roads,  unpaved  parking  lots  and  disturbed 
vacant  lots  potentially  covered  under  the  FIP  rule 
requirements. 

"63  FR  41326,  41352. 

'*The  ACM  provisions  of  the  rule  do  not 
otherwise  authorize  any  modification  of  the  FIP 
rule's  requirements. 

■^Owners/operators  may  not,  however,  use  dust 
suppressants  that  are  prohibited  by  local,  state  or 
federal  laws  or  regulations. 


parties  will  not  need  to  commit  time 
and  resources  in  preparing  ACMs  and 
submitting  them  to  EPA. 

The  elimination  of  the  requirement  to 
submit  ACMs  for  prior  EPA  approval 
will  not  affect  the  oWners'/operators' 
responsibility  to  implement  RACM.  In 
fact,  by  emphasizing  the  intended 
result,  as  opposed  to  the  type  of  control, 
EPA  hopes  to  increase  owners'/ 
operators'  imderstanding  that  their 
responsibility  under  the  FIP  rule  will 
remain  until  a  source  is  controlled  even 
if  the  owner/operator  attempts  a  control 
measure  that  fails  to  stabilize  the 
surface. 

ni.  Administrative  Requirements 

A.  Executive  Order  (E.O.  12866) 

Under  Executive  Order  12866,  58  FR 
51735  (October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Due  to  potential  novel  policy  issues 
this  action  is  considered  a  significant 
regulatory  action  and  therefore  must  be 
reviewed  by  OMB.  Changes  made  in 
response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  EPA  complies  by 
consulting,  Executive  Order  12875 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget  a  description 


of  the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  state, 
local,  and  tribal  governments,  the  nature 
of  their  concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
appUes  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  EPA  compUes  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 


3266 


Federal  Register /Vol.  64,  No.  13 /Thursday,  January  21,  1999 /Proposed  Rules 


Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  and  otler  representatives  of 
Indian  tribal  gtivemments  "to  provide 
meaningful  an^  timely  input  in  the 
development  df  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  ruladoes  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  gpvemments.  This  action 
does  not  involve  or  impose  any 

at  affect  Indian  Tribes. 

e  requirements  of 

.O.  13084  do  not  apply 


requirements 
Accordingly,  t 
section  3Cb)  of 
to  this  rule. 


government  er 
over  populatic 
For  the  pur 
applies  to  the 


E.  Regulatory  I  'lexibility  Analysis 

1.  Regulatory  F  lexibility  Act 
Requirements 

Under  the  R(  sgulatory  Flexibility  Act 
(RFA),  5  U.S.C  601  et  seq.,  as  amended 
by  the  Small  B  jsiness  Regulatory 
Enforcement  F  limess  Act  (SBREFA), 
whenever  EPAJ  is  required  to  publish 
notice  of  gener  il  rulemaking,  EPA  must 
prepare  an  init  al  regulatory  flexibility 
analysis  (IRFA  describing  the  economic 
impact  of  the  p  roposal  on  small  entities, 
unless  the  Adipinistrator  certifies  that  a 
proposed  rule  will  not  have  a 
"significant  economic  impact  on  a 
substantial  nuibber  of  small  entities." 
Small  entities  include  small  businesses, 
small  not-for-ptofit  enterprises,  and 
|tities  with  jurisdiction 
is  of  less  than  50,000. 
3ses  of  this  inquiry,  as  it 
Proposed  amendments  to 
the  federal  fug:  tive  dust  rule  (40  CFR 
§  52.128),  EPA  is  assuming  that  the 
affected  or  pot(  mtially  affected  sources 
constitute  "small  entities"  as  defined  by 
the  RFA. 

A  detailed  discussion  of  the  RFA 
analysis  for  the  final  FTP  is  found  in 
section  V.B.  at  163  FR  41326.  In  general, 
the  proposed  aknendments  to  the  final 
FIP  fugitive  dust  rule  are  intended  to 
provide  more  flexibility  in  complying 
with  the  FIP  rqle  and  to  improve  the  test 
methods  as  thdy  currently  exist  in  the 
rule.  Thus,  EPA  believes  that  the 
amendments  will  not  change  the  final 
FIP  RFA  analysis,  except  possibly  to 
have  a  lesser  iijipact  on  small  entities. 

2.  RFA  Analysis 

a.  Proposed  1/Kwendments  to  Federal 
Rule  for  Unpaied  Roads,  Unpaved 
Parking  Lots  and  Vacant  Lots.  EPA 
beheves  that  tl:  e  proposed  test  method 
amendments  will  provide  either  more 
flexibility  or  an  improved  procedure  for 
determining  compliance  with  the  FIP 
fugitive  dust  nile.  The  proposed  silt 
content  test  method  would  allow 
persons  who  aie  not  certified  in  visible 


emissions  training  to  test  the  stability  of 
an  unpaved  road  or  unpaved  parking  lot 
by  using  an  alternative  method  to  the 
opacity  test  method.  EPA  plans  to 
ensure  that  the  necessary  sieve  units  are 
available  for  loan  by  local  entities  to 
regulated  sources.  Also,  the  proposed 
visible  crust  test  method  accomplishes 
the  same  objective  as  the  current  visible 
crust  test  method  yet  is  more  practical 
and  can  be  accurately  repeated  by 
various  parties.  Finally,  the  proposed 
additional  procedure  to  assist  parties  in 
measuring  frontal  silhouette  area  of 
various  vegetative  structures  are  merely 
intended  to  address  circumstances  that 
may  arise  in  the  field  which  are  not 
addressed  in  the  final  FIP  rule. 

For  unpaved  roads,  EPA  is  proposing 
to  include  unpaved  roads  that  are  not 
owned  or  operated  by  public  entities. 
However,  roads  on  which  public  access 
is  not  allowed  or  that  have  fewer  than 
250  ADT  would  remain  exempt.  EPA 
intends  to  simply  eliminate  the  public 
or  private  classification  of  the  owner/ 
operator  as  a  factor  in  whether  the  road 
is  controlled.  As  discussed  earlier,  EPA 
does  not  expect  that  there  will  be  many 
roads  which  will  be  newly  covered 
under  the  FIP  rule  as  a  result  of  this 
change  because  most  unpaved  roads 
which  are  not  publicly  accessible  or 
publicly  maintained  are  not  likely  to 
have  a  high  level  of  ADT. 

Finally,  EPA  is  today  proposing  to 
amend  the  final  FIP  rule  such  that 
ACMs  will  not  require  prior  EPA 
approval.  This  proposed  change  would 
add  to  the  rule's  flexibility  for  source 
owners/operators  and  reduce  the 
paperwork  burden  of  the  rule. 

b.  Certification.  For  reasons  discussed 
above,  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
the  proposed  rule  amendments.  After 
consideration  of  the  economic  impacts 
of  today's  proposed  rule  amendments 
on  small  entities,  I  hereby  certify  that 
the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

F.  Unfunded  Mandates  Reform  Act 
(UMRA) 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector. 

A  detailed  discussion  of  the  UMRA 
requirements  and  how  they  are 
addressed  can  be  found  in  section  V.C. 
of  the  final  FIP  rulemaking  (63  FR 
41326).  As  explained  above,  today's 
proposed  amendments  to  the  final  FIP 


fugitive  dust  rule  are  intended  to 
provide  more  flexibility  in  complying 
with  the  FIP  rule  and  to  improve  the  test 
methods  currently  in  the  rule.  Thus, 
EPA  believes  that  the  amendments  will 
not  change  the  final  FIP  UMRA  analysis, 
except  possibly  to  have  a  lesser  impact 
on  the  regulated  entities. 

G.  Paperwork  Reduction  Act 

The  proposed  test  method  and  ACM 
amendments  do  not  impact  the 
information  collection  request  analysis 
for  the  final  FIP  (EPA  ICR  1855.02).  For 
the  proposed  unpaved  roads 
amendment,  EPA  does  not  generally 
expect  the  newly  added  types  of  roads 
for  inclusion  in  the  FIP  rule  to  exceed 
the  ADT  de  minimis  level.  Thus,  in 
general,  EPA  believes  that  the  proposed 
amendments  to  the  final  FIP  rule  do  not 
affect  the  information  collection 
requirements  (EPA  ICR  1855.02).  The 
final  FIP  (63  FR  41326)  provides  more 
information  on  the  information 
collection  request  requirements. 

H.  National  Technology  Transfer  and 
Advancement  Act  (NTTAA) 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pub  L.  No. 
104-113,  Sec.  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

In  this  action,  EPA  has  incorporated 
volimtary  consensus  standards  where 
feasible  (See  proposed  language  for 
Appendix  A  to  §  52.128, 1.B(iv)). 
However,  in  most  cases  there  are  no 
applicable  technical  standards  or  field 
procedures  specifically  designed  for  the 
source  categories  at  hand.  OMB  has 
reviewed  and  concurred  on  the 
applicable  technical  standards  proposed 
in  this  revision. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Intergovernmental 
relations,  Particulate  matter. 
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Dated:  January  12, 1999. 
Carol  M.  Bro%vner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  D— Arizona 

2.  Section  52.128  is  proposed  to  be 
amended  as  follows: 

a.  Revise  paragraph  (b){16)(i). 

b.  Revise  paragraph  (b){16)(ii)(A). 

c.  Revise  paragraph  (b)(18). 

d.  Add  paragraph  (d)(l)(i)(D)  and 
remove  the  period  at  the  end  of 
paragraph  {d){l)(i)(C)  and  replace  it  with 
":  or". 

e.  Add  paragraph  (d}(2)(iv)  and 
remove  the  period  at  the  end  of 
paragraph  (d)(2)(iii)  and  replace  it  with 
";  or". 

f.  Add  paragraph  (d)(3](ii)(E)  and 
remove  the  period  at  the  end  of 
paragraph  (d)(3)(ii)(D)  and  replace  it 
with  ";  or". 

g.  Remove  paragraph  (d)(4)  and 
redesignate  paragraph  (d)(5)  as 
paragraph  (d)(4). 

h.  Remove  paragraph  (e)  and 
redesignate  paragraph  (f)  as  paragraph 
(e). 

§  52.128    Rule  for  unpaved  parking  lots, 
unpaved  roads  and  vacant  lots. 

*        •        *        *        • 

(b)*  *  * 

(16)  Stabilized  Surface — 
(i)  Any  unpaved  road  or  impaved 
parking  lot  surface  where: 

(A)  Any  fugitive  dust  plume 
emanating  from  vehicular  movement 
does  not  exceed  20  percent  opacity  as 
determined  in  section  LA  of  appendix  A 
of  this  section;  AND 

(B)  Silt  content  does  not  exceed  six  (6) 
percent  for  unpaved  road  surfaces  or 
eight  (8)  percent  for  unpaved  parking  lot 
siirfaces  as  determined  by  the  test 
method  in  section  LB  of  appendix  A  of 
this  section. 

(ii)*  *  * 

(A)  A  visible  crust  which  is  greater 
than  0.6  centimeters  (cm)  thick  and  is 
not  easily  crumbled  between  the  fingers 
as  determined  in  section  Il.l(i)  of 
appendix  A  of  this  section  AND  is 
sufficient  as  determined  in  section 
Il.l(ii)  of  appendix  A  of  this  section; 


(18)  Unpaved  Road — Any  road, 
equipment  path  or  driveway  used  by 
motor  vehicles  or  off-road  motor 
vehicles  that  is  not  paved  which  is  open 
to  public  access  and  owned/operated  by 
any  federal,  state,  county,  municipal  or 
other  governmental  or  quasi- 
governmental  agencies  or  any  private 
entity  or  individual(s). 
*        *        •        •        • 

(d)  *  *  * 
(1)  *  *  * 
(i)*   *  * 

(D)  Apply  and  maintain  an  alternative 
control  measure  such  that  the  surface  is 
stabilized,  provided  that  the  alternative 
measure  is  not  prohibited  under 
paragraph  (b)(2)  or  (b)(4)  of  this  section. 
***** 

(2)*    *   * 

(iv)  Apply  and  maintain  an  alternative 
control  measure  such  that  the  surface  is 
stabilized,  provided  that  the  alternative 
measure  is  not  prohibited  under 
paragraph  (b)(2)  or  (b)(4)  of  this  section. 

(3)*   •   * 

(ii)*  *  * 

(E)  Apply  and  maintain  an  alternative 
control  measure  such  that  the  surface  is 
stabilized,  provided  that  the  alternative 
measure  is  not  prohibited  imder 
paragraph  (b)(2)  or  (b)(4)  of  this  section. 
***** 

3.  Appendix  A  to  §  52.128  is  proposed 
to  be  amended  as  follows: 

a.  In  section  L  by  designating  the  text 
under  Section  I  as  A.  and  adding  a 
heading. 

b.  Add  section  LB. 

c.  Revise  the  heading  of  section  II.l. 

d.  Designate  the  existing  text  of  U.l  as 
ILl(i)andaddII.l(ii). 

e.  Revise  section  IL4(ii). 

f.  Redesignate  section  I1.4(iii)  as 
section  II.4(iv). 

g.  Redesignate  section  II.4(iv)  as 
section  II.4(v). 

h.  Add  section  II.4(iii). 

Appendix  A  to  §  52.128 — Test  Methods 
To  Determine  Whether  a  Surface  Is 
Stabilized 

/.  Unpaved  Roads  and  Unpaved  Parking  Lots 

A.  Opacity  Observations 

***** 

B.  Silt  Content 

Conduct  the  following  test  method  to 
achieve  the  silt  content  of  unpaved  road  and 
unpaved  parking  lot  surfaces. 

(i)  Collect  a  sample  of  loose  surfoce 
material  from  an  area  30  cm  by  30  cm  (1  foot 
by  1  foot)  in  size  to  a  depth  of  approximately 
1  cm  using  a  brush  and  dustpan  or  other 
similar  device.  Collect  the  sample  from  a 
routinely-traveled  portion  of  the  surface 
which  receives  a  preponderance  of  vehicle 
traffic,  i.e.  as  commonly  evidenced  by  tire 
tracks.  Conduct  sweeping  slowly  so  that  fine 


surface  material  is  not  released  into  the  air. 
Only  collect  samples  from  surfaces  that  are 
not  wet  or  damp  due  to  precipitation  or  dew. 

(ii)  Obtain  a  shallow,  lightweight  container 
and  a  scale  with  readings  in  half  ounce 
increments  or  less.  Place  the  scale  on  a  level 
surface  and  zero  it  with  the  weight  of  the 
empty  container.  Transfer  the  entire  sample 
collected  to  the  container,  minimizing  escape 
of  particles  into  the  air.  Weigh  the  sample 
and  record  its  weight. 

(iii)  Obtain  and  stack  a  set  of  sieves  with 
the  following  openings:  4  nmi,  2  mm,  1  mm, 
0.5  mm,  and  0.25  mm.  Place  the  sieves  in 
order  according  to  size  openings  beginning 
with  the  largest  size  opening  at  the  top.  Place 
a  collector  pan  underneath  the  bottom  (0.25 
mm)  sieve.  Pour  the  entire  sample  into  the 
top  sieve,  minimizing  escape  of  particles  into 
the  air  by  positioning  the  sieve/collector  pan 
unit  in  an  enclosed  or  wind  barricaded  area. 
Cover  the  sieve/collector  pan  unit  with  a  lid. 
Shake  the  covered  sieve/collector  pan  unit 
vigorously  for  a  period  of  at  least  one  (1) 
minute  in  both  the  horizontal  and  vertical 
planes.  Remove  the  lid  from  the  sieve/ 
collector  pan  unit  and  disassemble  each  sieve 
separately  beginning  with  the  largest  sieve. 
As  each  sieve  is  removed,  examine  it  for  a 
complete  separation  of  material  in  order  to 
ensure  that  all  material  has  been  sifted  to  the 
finest  sieve  through  which  it  can  pass.  If  not, 
reassemble  and  cover  the  sieve/collector  pan 
unit  and  shake  it  for  period  of  at  least  one 
(1)  minute.  After  disassembling  the  sieve/ 
collector  pan  unit,  transfer  the  material 
which  is  captured  in  the  collector  pan  (silt 
fraction)  into  the  lightweight  container 
originally  used  to  collect  and  weigh  the 
sample.  Minimize  escap>e  of  particles  into  the 
air  when  transferring  the  material  into  the 
container.  Weigh  the  container  with  the 
material  from  the  collector  pan  and  record  its 
weight.  Multiply  the  resulting  weight  by  0.38 
if  the  source  is  an  unpaved  road  or  by  0.55 
if  the  source  is  an  unpaved  parking  lot, 
divide  by  the  total  sample  weight  and 
multiply  by  100  to  arrive  at  the  percent  silt 
content. 

(iv)  As  an  alternative  to  conducting  the 
procedure  described  above  in  section  I.B.(ii) 
and  section  LB. (iii)  of  this  appendix,  the 
sample  (collected  according  to  section  I.B.(i) 
of  this  appendix)  may  be  taken  to  an 
independent  testing  lalmratory  or  engineering 
facility  for  silt  content  analysis  according  to 
the  following  test  method  from  "Procedures 
For  Laboratory  Analysis  Of  Surface/Bulk 
Dust  Loading  Samples",  (Fifth  Edition, 
Volume  I,  Appendix  C.2.3  "Silt  Analysis", 
1995),  AP-42,  Office  of  Air  Quality  Planning 
&  Standards,  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina.  ^ 

1.  Objective — Several  open  dust  emission 
factors  have  been  found  to  be  correlated  with 
the  silt  content  (<200  mesh]  of  the  material 
being  disturbed.  The  basic  procedure  for  silt 
content  determination  is  mechanical,  dry 
sieving.  For  sources  other  than  paved  roads, 
the  same  sample  which  was  oven-dried  to 
determine  moisture  content  is  then 
mechanically  sieved. 

2.1     Procedure — Select  the  appropriate  20- 
cm  (8-in.)  diameter,  5-cm  (2-in  )  deep  sieve 
sizes. 
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are  Vb  in.,  No.  4 J 
No.  200.  and  a  ] 
sizes  can  also  I 
No.  200  are  ma 

The  others  cai 


U.  S.  Standard  Series  sizes 
I  No.  40,  No.  100,  No.  140, 
an.  Comparable  Tyler  Series 
I  used.  The  No.  20  and  the 
datory. 

be  varied  if  the 
recommended  sjeves  are  not  available,  or  if 
buildup  on  1  particulate  sieve  during  sieving 
indicates  that  aq  intermediate  sieve  should 
be  inserted. 

2.2  Obtain  a  {mechanical  sieving  device, 
such  as  a  vibrate  ry  shaker  or  a  Roto-Tap  * ' 
without  the  tap{  ing  function. 

2.3  Clean  th(  >  sieves  with  compressed  air 
and/or  a  soft  brvj  sh.  Any  material  lodged  in 
the  sieve  op)enin  gs  or  adhering  to  the  sides 
of  the  sieve  shot  Id  be  removed,  without 
handling  the  sci^n  roughly,  if  possible. 

2.4  Obtain  a  Iscale  (capacity  of  at  least 
1600  grams  [g]  or  3.5  lb)  and  record  make, 
capacity,  smaller  it  division,  date  of  last 
calibration,  and  accuracy.  (See  Figure  A  of 
this  appendix) 

2.5  Weigh  th  e  sieves  and  pan  to 
determine  tare  w  eights.  Check  the  zero  before 


every  weighing. 


Record  the  weights. 


2.6  After  nesting  the  sieves  in  decreasing 
order  of  size,  and  with  pan  at  the  bottom, 
dump  dried  laboratory  sample  (preferably 
immediately  after  moisture  analysis)  into  the 
top  sieve.  The  sample  should  weigh  between 
-400  and  1600  g  (-0.9  and  3.5  lb).  This 
amount  will  vary  for  finely  textured 
materials,  and  100  to  300  g  may  be  sufficient 
when  90%  of  the  sample  passes  a  No,  8  (2.36 
mm)  sieve.  Brush  any  fine  material  adhering 
to  the  sides  of  the  container  into  the  top  sieve 
and  cover  the  top  sieve  with  a  special  lid 
normally  purchased  with  the  pan. 

2.7  Place  nested  sieves  into  the 
mechanical  sieving  device  and  sfeve  for  10 
minutes  (min).  Remove  pan  containing 
minus  No.  200  and  weigh.  Repeat  the  sieving 
at  10-min  intervals  until  the  difference 
between  2  successive  pan  sample  weighings 
(with  the  pan  tare  weight  subtracted)  is  less 
than  3.0%.  Do  not  sieve  longer  than  40  min. 

2.8  Weigh  each  sieve  and  its  contents  and 
record  the  weight.  Check  the  zero  before 
every  weighing. 

Sieving 


2.9  Collect  the  laboratory  sample.  Place 
the  sample  in  a  separate  container  if  further 
analysis  is  expected. 

2.10  Calculate  the  percent  of  mass  less 
than  the  200  mesh  screen  (75  micrometers 
[>mi|).  This  is  the  silt  content. 

Figure  A.  Example  Silt  Analysis  Form 

Silt  Analysis 

Date:  

By:  

.Sample  No:  

Sample  Weight  (after  drying)  

Material:    

Pan  +  Sample: 

Pan: 


Split  Sample  Balance: 

Dry  Sample: 

Make  

Capacity: 


Smallest  Division 
Final  Weight    


Net  Weight  <200  Mesh 

%  Silt  =  Total  Net  Weight  x  100  = % 


Screen 


%  in 

4  mesh  .. 
10  mesh 
20  mesh 
40  mesh 
100  mesh 
140  mesh 
200  mesh 
Pan 


Tare  weight  (screen) 


Final  weight  (screen  -•-  sample) 


Net  weight  ( 
sampfe) 


% 


(v)  The  percen  t 
unpaved  road  surface 
surface  shall  be 
least  three  (3)  sa 
of  routinely-traveled 
parking  lot  surfai  :e 
sieve  test  proced  irei 
section  I.B.(iii)  o 
samples  may  be 
material  is  sifted 
which  it  can  pasii 
of  the  samples  is 
accurately. 

a.'  '  ' 

1.  Visible  Crust  determination 

(i)  Thickness 


silt  content  for  any  given 
or  unpaved  parking  lot 
I  lased  on  the  average  of  at 
1  Dples  that  are  representative 
portions  of  the  road  or 
In  order  to  simplify  the 
s  in  section  I.B.(ii)  and 
'  this  appendix,  the  three 
:ombined  as  long  as  all 
to  the  finest  sieve  through 
and  the  combined  weight 
calculated  and  recorded 


(ii)  Sufficiency 
(A)  Where  a  visible 
steel  ball  with  a 


crust  exists,  drop  a 
I  iiameter  of  15.9  millimeters 


(0.625  inches)  and  a  mass  of  16.33  grams 
firom  a  distance  of  30  centimeters  (one  foot) 
directly  above  (at  a  90  degree  angle 
perpendicular  to)  the  soil  surface.  If 
blowsand  is  present,  clear  the  blowsand  from 
the  surfaces  on  which  the  visible  crust  test 
method  is  conducted.  Blowsand  is  defined  as 
thin  deposits  of  loose  uncombined  grains 
covering  less  than  50  percent  of  a  vacant  lot 
which  have  not  originated  from  the 
representative  vacant  lot  surface  being  tested. 
If  material  covers  a  visible  crust  which  is  not 
blowsand,  apply  the  test  method  in  section 
II.  2  of  this  appendix  to  the  loose  material  to 
determine  whether  the  surface  is  stabilized. 
(B)  A  sufficient  crust  is  defined  under  the 
following  conditions:  once  a  ball  has  been 
dropj)ed  according  to  section  II.l.(ii)(A)  of 
this  appendix,  the  ball  does  not  sink  into  the 
surface  so  that  it  is  partially  or  fully 
surrounded  by  loose  grains  and,  upon 


removing  the  ball,  the  surface  upon  which  it 
fell  has  not  been  pulverized  so  that  loose 
grains  are  visible. 

(C)  Conduct  three  tests,  dropping  the  ball 
once  per  test,  within  a  survey  area  the  size 
of  one  foot  by  one  foot.  The  survey  area  shall 
be  considered  sufficiently  crusted  if  at  least 
two  out  of  three  tests  meet  the  definition  in 
section  II.l.(ii)(B)  of  this  appendix.  Select  at 
least  two  other  survey  areas  that  represent 
the  disturbed  surface  area  and  repeat  this 
procedure.  Whether  a  sufficient  crust  covers 
the  disturbed  surface  area  shall  be  based  on 
a  determination  that  all  of  the  survey  areas 
tested  are  sufficiently  crusted. 

(D)  At  any  given  site,  the  existence  of  a 
sufficient  crust  covering  one  portion  of  a 
disturbed  surface  may  not  represent  the 
existence  or  protectiveness  of  a  crust  on 
another  disturbed  surface(s).  Repeat  the 
visible  crust  test  as  often  as  necessary  on 


•  CFR  60.  App.  A  Meth.  5,  2.1.2.  footnote  2. 
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each  representative  disturbed  surface  area  for 
an  accurate  assessment  of  all  disturbed 
surfaces  at  a  given  site. 


(ii)  Count  the  number  of  standing 
vegetative  structures  within  the  survey  area. 
Count  vegetation  which  grows  in  clumps  as 
a  single  unit.  Where  different  types  of 
vegetation  exists  and/or  vegetation  of 
different  height  and  width  exists,  separate 
the  vegetative  structures  with  similar 
dimensions  into  groups.  Count  the  number  of 
vegetative  structures  in  each  group  within 
the  survey  area.  Select  an  individual 
structure  within  each  group  that  represents 
the  average  height  and  width  of  the 
vegetation  in  the  group.  If  the  structure  is 
dense  (i.e.  when  looking  at  it  vertically  from 
base  to  top  there  is  little  or  zero  oi>en  air 
space  within  its  perimeter),  calculate  and 
record  its  frontal  silhouette  area  according  to 
Equation  6  of  this  ap{>endix.  Also  use 
Equation  6  if  the  survey  area  is  larger  than 
three  square  feet,  estimating  the  average 
height  and  width  of  the  vegetation. 
Otherwise,  use  the  procedure  in  section 
II.4.(iii)  of  this  appendix  to  calculate  the 
Frontal  Silhouette  Area.  Then  calculate  the 
percent  cover  of  standing  vegetation 
according  to  Equations  7,  8  and  9  of  this 
appendix.  (Ensure  consistent  imits  of 
measurement,, e.g.  square  feet  or  square 
inches  when  calculating  percent  cover.) 


(iii)  Vegetative  Density  Factor.  Cut  a  single, 
representative  piece  of  vegetation  (or 
consolidated  vegetative  structure)  to  within  1 
cm  of  surface  soil.  Using  a  white  paper  grid 
or  transparent  grid  over  white  paper,  lay  the 
vegetation  flat  on  top  of  the  grid  (but  do  not 
apply  pressure  to  flatten  the  structure).  Grid 
boxes  of  one  inch  or  one-half  inch  squares 
are  sufficient  for  most  vegetation  when 
conducting  this  procedure.  Using  a  marker  or 
pencil,  outline  the  shape  of  the  vegetation 
along  its  outer  p>erimeter  according  to  Figure 
B,  C  or  D  of  this  appendix,  as  appropriate. 

Note:  Figure  C  differs  from  Figure  D 
primarily  in  that  the  width  of  vegetation  in 
Figure  C  is  narrow  at  its  base  and  gradually 
broadens  to  its  tallest  height.  In  Figure  D,  the 
width  of  the  vegetation  generally  becomes 
narrower  from  its  midpK)int  to  its  tallest 
height.)  Remove  the  vegetation  and  count 
and  record  the  total  number  of  gridline 
intersections  within  the  outlined  area,  but  do 
not  count  gridline  intersections  that  connect 
with  the  outlined  shape.  There  must  be  at 
least  10  Midline  intersections  within  the 
outlined  area  and  preferably  more  than  20, 
otherwise,  use  smaller  grid  boxes.  Draw 
small  circles  (no  greater  than  a  V^^  inch 
diameter)  at  each  gridline  intersection 
counted  within  the  outlined  area.  Replace  the 
vegetation  on  the  grid  within  its  outlined 
shape.  From  a  distance  of  approximately  two 
feet  directly  above  the  grid,  observe  each 
circled  gridline  intersection.  Count  and 
record  the  number  of  circled  gridline 


intersections  that  are  not  covered  by  any 
piece  of  the  vegetation.  To  calculate  percent 
vegetative  density,  use  Equations  10  and  11 
of  this  appendix.  If  percent  vegetative  density 
is  equal  to  or  greater  than  30,  use  the 
equation  below  that  matches  the  outline  used 
to  trace  the  vegetation  (Figure  B,  C  or  D)  to 
calculate  its  Frontal  Silhouette  Area.  If 
percent  vegetative  density  is  less  than  30,  use 
Equations  12  and  13  of  this  appendix  to 
calculate  the  Frontal  Silhouette  Area. 

Height  X  Width  =  Frontal  Silhouette  Area 
Eq.6 

(Frontal  Silhouette  Area  of  Individual 
Vegetative  Structure)  x  Number  of 
Vegetation  Per  Group  =  Frontal 
Silhouette  Area  of  Group    £q.  7 

Frontal  Silhouette  Area  of  Group  1  +  Frontal 
Silhouette  Area  of  Group  2  (etc..)  =  Total 
Frontal  Silhouette  Area    Eq.  8 

(Total  Frontal  Silhouette  Area/Survey  Area) 
X  100  =  Percent  Cover  of  Standing 
Vegetation    Eq.  9 

((Number  of  circled  gridlines  within  the 
outlined  area  counted  that  are  not 
covered  by  vegetation/Total  number  of 
gridline  intersections  within  the  outlined 
area)  x  100]  =  Percent  Open  Space    Eq. 
10 

100 -Percent  Ojien  Space  =  Percent 
Vegetative  Density    Eq.  1 1 

Percent  Vegetative  Density/100  =  Vegetative 
Density    Eq.  12 


[Max.  Height* Max.  Width]* 


Vegetative  Density 
0.4 


tO.5 


=  Frontal  Silhouette     Eq.  13 


HLUNOCOOE  6660-60-P 


\ 
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Cylinder: 
Frontal  Silhouette 


FIGUIEC 


Inverted  Cone: 
Frontal  Silhouette 


FIGURE  B 


width 


height 


Area  =  maximum  (max.)  height  x  max.  width    Eq.  16 


1/2  width 


height 


\rea  =  max.  height  x  V2  max.  width    Eq.  17 
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FIGURE  D 


height 


1/2  width 


Upper  Sphere: 
Frontal  Silhouette  Area : 
X  V2  max.  width)/2 


:  (3.14  X  max.  height 
Eq.  18 


[FR  Doc.  99-1124  Filed  1-20-99;  8:45  am] 
BILUNG  CODE  6560-SO-C 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  21 1-01 17b;  FRL-«213-6] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision, 
Antelope  Valley  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  California  State  Implementation 
Plan  (SIP)  which  concern  the  rescission 
of  rules  for  the  Antelope  Valley  Air 
Pollution  Control  District  (AVAPCD). 
These  rules  concern  the  rescission  of 
rules  for  a  market  incentive  program  for 
the  AVAPCD.  The  intended  effect  of  this 
action  is  to  bring  the  AVAPCD  SIP  up 
to  date  in  accordance  with  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act).  EPA 
is  finalizing  the  approval  of  these 
rescissions  from  the  California  SIP 
imder  provisions  of  the  CAA  regarding 
EPA  action  on  SIP  submittals,  SIPs  for 


national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
EPA  is  approving  these  revisions  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  In  the  Final  Rules 
Section  of  this  Federal  Register,  the 
EPA  is  approving  the  state's  SIP 
submittal  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received,  no  further  activity  is 
contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  comrnenting  should 
do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  by  February  22,  1999. 
ADDRESSES:  Comments  should  be 
addressed  to:  Andrew  Steckel,  Chief, 
Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco.  CA  94105-3901. 

Copies  of  the  rule  rescissions  and 
EPA's  evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 


rescissions  are  also  available  for 
inspection  at  the  following  locations: 

Cahfomia  Air  Resources  Board, 
Stationary  Source  Division  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95812. 

Antelope  Valley  Air  Pollution  Control 
District,  43301  Division  Street,  Suite 
206,  Lancaster,  CA  93539-4409. 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 
A.  Rose,  Rulemaking  Office,  AIR— 4,  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901, 
Telephone:  (415)  744-1184. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  the  rescission  of 
Antelope  Valley  Air  Pollution  Control 
District,  Regulation  XX,  Regional  Clean 
Air  Incentives  Market  (RECLAIM), 
submitted  to  EPA  on  June  23, 1998  by 
the  California  Air  Resources  Board.  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action  that  is  located  in  the  rules  section 
of  this  Federal  Register. 

Dated:  December  10, 1998. 
Laura  Yoshii, 

Acting  Regional  Administrator.  Region  IX. 
|FR  Doc.  99-1262  Filed  1-20-99;  8:45  am] 
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ENVIRONME 
AGENCY 


1' 


AL  PROTECTION 


40  CFR  Parts  SB  and  81 

[UT-001 -0002b;  FRL-6201-0] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  State  of 
Utah;  Salt  Lake  Ciry  Carbon  Monoxide 
RedesignatJon  to  Attainment, 
[Resignation  of  Areas  for  Air  Quality 
Planning  Purposes,  and  Approval  of 
Related  Revisions 

AGENCY:  Enviro|unental  Protection 
Agency  (EPA). 

ACTION:  Propos<  d  rule. 


SUMMARY:  EPA  s  proposing  approval  of 
the  Salt  Lake  City  carbon  monoxide 
redesignation  request,  maintenance 
plan,  and  revis^  language  in  the  Utah 
Administrative  Code  Rule  (UACR) 
R307-1-3.3,  "R^uirements  for 
Nonattainment  &nd  Maintenance 
Areas — New  and  Modified  Sources". 
The  redesignation  request,  maintenance 
plan,  and  changes  to  R307-1-3.3  were 
originally  submitted  by  the  Governor  on 
November  25,  1995.  Revisions  to  the 
maintenance  pi  m  were  submitted  by 
the  Governor  or,  December  9,  1996.  In 
the  Final  Rules  Section  of  this  Federal 
Register.  EPA  i$  approving  the  State's 
redesignation  r^uest  and  State 
Implementation  Plan  (SIP)  revisions  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  the  request 
and  revisions  as  noncontroversial  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  thisj  action,  no  further 
activity  is  contemplated  in  relation  to 
this  rule.  If  EPA(  receives  adverse 
comments,  the  iirect  final  rule  will  be 
withdrawn  and  all  public  comments 
received  wrill  b^  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  $PA  will  not  institute  a 
second  commedt  period  on  this  action. 
Any  parties  intarested  in  commenting 
on  this  action  skould  do  so  at  this  time. 


DATES:  Comments  must  be  received  in 
writing  by  February  22, 1999. 
ADDRESSES:  Written  comments  may  be 
mailed  to:  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  SP- 
AR, United  States  Environmental 
Protection  Agency,  Region  VIII,  999 
18th  Street,  Suite  500,  Denver,  Colorado 
80202-2466. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  between  8:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday  at  the 
following  office:  United  States 
Environmental  Protection  Agency, 
Region  VIII,  Air  Program,  999  18th 
Street,  Suite  500,  Denver,  Colorado 
80202-2466. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Russ,  Air  and  Radiation  Program, 
Mailcode  8P-AR,  United  States 
Environmental  Protection  Agency, 
Region  VIII,  999  18di  Street,  Suite  500, 
Denver,  Colorado  80202-2466, 
Telephone  number  (303)  312-6479. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  Section  of  this  Federal 
Register. 

Dated:  November  23, 1998. 
Jack  W.  McGraw. 

Acting  Regional  Administrator,  Region  VUI. 
(PR  Doc.  99-1260  Filed  1-2Q-99;  8:45  am] 
BILUNQ  CODE  ae60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

[FRL-6222-«] 
RIN  2060-AG12 

Protection  of  Stratospheric  Ozone 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  denial  of  petition. 

SUMMARY:  This  action  notifies  the  public 
that  the  Agency  received  a  petition 
pursuant  to  section  612(d)  of  the  Clean 
Air  Act,  under  the  Significant  New 


Alternatives  Policy  (SNAP)  Program, 
and  that  EPA  is  denying  the  petition. 
SNAP  implements  section  612  of  the 
amended  Clean  Air  Act  of  1990,  which 
requires  EPA  to  evaluate  substitutes  for 
ozone-depleting  substances  (ODS)  and 
to  regulate  the  use  of  substitutes  where 
other  alternatives  exist  that  reduce 
overall  risk  to  human  health  and  the 
environment.  Through  these 
evaluations,  EPA  generates  lists  of 
acceptable  and  unacceptable  substitutes 
for  each  of  the  major  industrial  use 
sectors  that  use  ODS,  including  the 
refrigeration  and  air-conditioning  sector. 

OZ  Technology,  Inc.  submitted 
Hydrocarbon  Blend  B,  or  HC-12a®,  as  a 
CFC-12  substitute  in  a  variety  of  end- 
uses  on  July  19,  1994.  In  a  June  13,  1995 
final  SNAP  rulemaking  (60  FR  31092), 
EPA  found  the  use  of  Hydrocarbon 
Blend  B  unacceptable  as  a  substitute  for 
CFC-12  in  all  end-uses  other  than 
industrial  process  refi'igeration.  This 
determination  was  based  on  a  lack  of 
adequate  data  demonstrating  that 
Hydrocarbon  Blend  B  could  be  used 
safely  in  these  end-uses.  In  addition, 
numerous  other  acceptable  alternatives 
to  ODS  exist  in  these  end-uses. 

ADDRESSES:  Information  relevant  to  this 
Notice  is  contained  in  Air  Docket  A-91- 
42,  Central  Docket  Section,  South 
Conference  Room  4,  U.S.  Environmental 
Agency,  401  M  Street.  SW,  Washington, 
DC  20460,  telephone:  (202)  260-7548. 
The  docket  may  be  inspected  between 
8:00  a.m.  and  5:30  p.m.  weekdays.  As 
provided  in  40  CFR  part  2,  a  reasonable 
fee  may  be  charged  for  photocopying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Levy  by  telephone  at  (202)  564- 
9727,  by  fax  at  (202)  565-2096,  by  e- 
mail  at  levy.jeffrey@epa.gov,  or  by  mail 
at  U.S.  EPA,  Stratospheric  Protection 
Division,  401  M  Street,  SW,  Mail  Code 
6205J.  Washington,  DC  20460. 
SUPPI.EMENTARY  INFORMATION:  Since  the 
publication  of  this  unacceptability 
determination,  OZ  Technology  has 
petitioned  EPA  three  times.  The 
following  table  provides  information 
about  each  of  the  previous  petitions  and 
EPA's  denials. 


OZ  Petition  l  ... 
EPA  Denial  of  Pe#tion 
OZ  Petition  2  ... 
EPA  Denial  of  Peition 


On  May  1,1908 
petitioned  EPA 


Item 


Date 


h4oveml)ef  4,  1994 

July  25,  1995  

Decemt)er  5,  1 995 
August  30,  1 996  ... 


Docket  loca- 
tion (within 
docket  A-91- 
42) 


VI-D-75 
VI-C-7 
VI-D-135 
VI-C-20 


FR  notice 


n/a. 

60  FR  49407. 
n/a. 

61  FR  51018. 


OZ  Technology,  Inc. 
or  the  third  time.  In  this 


instance,  OZ  again  requested  that  EPA 
remove  Hydrocarbon  Blend  B  ft'om  the 


unacceptable  list  and  add  it  to  the 
acceptable  list  as  a  substitute  used  in  all 
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new  refrigeration  and  air-conditioning 
equipment.  The  petition  is  in  Air  Docket 
A-91-42,  file  number  VI-I>-229.  On 
November  13, 1998,  EPA  denied  the 
petition  on  the  basis  that  the 
information  included  in  the  petition  did 
not  adequately  address  safety  issues 
regarding  the  use  of  Hydrocarbon  Blend 
B  as  a  CFC-12  substitute  in  new 
equipment.  The  denial  and  the 
accompanying  dociunentation  are  in  Air 
Docket  A-91-42,  file  number  VI-C-28. 
This  Notice  publicizes  EPA's  denial  of 
the  third  petition. 

Contact  the  Stratospheric  Protection 
Hotline  at  1-800-296-1996,  Monday- 
Friday,  between  the  hours  of  10:00  a.m. 
and  4.00  p.m.  (Eastern  Time)  weekdays. 
For  more  information  on  the  Agency's 
process  for  administering  the  SNAP 
program  or  criteria  for  evaluation  of 
substitutes,  refer  to  the  SNAP  final 
rulemaking  pubhshed  in  the  Federal 
Register  on  March  18, 1994  (59  FR 
13044).  Federal  Register  notices  can  be 
ordered  from  the  Government  Printing 
Office  Order  Desk  (202)  783-3238;  the 
citation  is  the  date  of  publication.  This 
Notice  may  also  be  obtained  on  the 
world  wide  web  at  http://www.epa.gov/ 
docs/ozone/title6/snap/. 

List  of  Subjects  in  40  CFR  Part  82 

Enviroiunental  protection, 
Administrative  practice  and  procedure, 
Air  pollution  control.  Reporting  and 
recordkeeping  requirements. 

Dated:  January  14, 1999. 
Carol  M.  Browner, 

Administrator. 

[FR  Doc.  99-1336  Filed  1-20-99;  8:45  am] 

BILUNQ  CODE  6660-60-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Parts  229,  231,  and  232 
[FRA  Docket  No.  PB-9;  Notice  No.  15] 
RIN2130-AB16 

Brake  System  Safety  Standards  for 
Freight  and  Ottier  Non-Passenger 
Trains  and  Equipment 

agency:  Federal  Railroad 
Administration  (FRA),  DOT. 


ACTION:  Extension  of  comment  period. 

SUMMARY:  By  notice  of  proposed 
rulemaking  (NPRM)  published  on 
September  9,  1998  (63  FR  48294),  FRA 
proposed  revisions  to  the  regulations 
governing  the  power  braking  systems 
and  equipment  used  in  frei^t  and  other 
non-passenger  raifroad  train  operations. 
In  that  notice,  FRA  established  a 
deadline  for  the  submission  of  written 
comments  of  January  15,  1999.  Due  to 
the  need  to  ensure  that  all  interested 
parties  have  a  sufficient  amount  of  time 
to  fully  develop  their  comments  and 
because  several  requests  for  additional 
time  to  submit  written  comments  have 
been  received  by  FHA,  this  document 
announces  an  extension  of  the  deadline 
for  the  submission  of  vtritten  comments. 

DATES:  Written  comments  must  be 
received  by  March  1, 1999.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  possible 
without  incurring  additional  expenses 
or  delay. 

ADDRESSES:  Address  vmtten  comments 
to  the  Docket  Clerk,  Office  of  Chief 
Counsel,  RCC-10,  Federal  Raifroad 
Administration,  400  Seventh  Street, 
S.W.,  Stop  10,  Washington.  D.C.  20590. 
Comments  should  identify  the  docket 
and  notice  number,  and  five  copies 
should  be  submitted.  Persons  wishing  to 
receive  confirmation  of  receipt  of  thefr 
comments  should  include  a  self- 
addressed,  stamped  postcard.  The 
Docket  Clerk  will  indicate  on  the 
postcard  the  date  on  which  the 
comments  were  received  and  will  return 
the  card  to  the  addressee.  The  dockets 
are  housed  in  the  Seventh  Floor  of  1 120 
Vermont  Avenue,  N.W.,  Washington 
D.C.  Public  dockets  may  be  reviewed 
between  the  hours  of  8:30  a.m.  and  5:00 
p.m.,  Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leon  Smith,  Deputy  Regional 
Administrator — Region  3,  FRA  Office  of 
Safety,  RRS-14,  400  Seventh  Street, 
S.W.,  Stop  25,  Washington,  D.C.  20950 
(telephone  404-562-3800),  or  Thomas 
Herrmann,  Trial  Attorney,  Office  of  the 
Chief  Counsel,  RCC-10.  400  Seventh 
Street,  S.W.,  Stop  10,  Washuigton,  D.C. 
20950  (telephone  202-493-6053). 


SUPPLEMENTARY  INFORMATION:  FRA  held 
two  public  hearings  and  one  technical 
conference  in  October  and  November  of 
1998  in  regard  to  this  NPRM.  During  the 
hearings  and  technical  conference,  a 
vast  amount  of  oral  information  was 
presented,  and  a  considerable  number  of 
issues  were  raised  and  discussed  in 
detail.  Subsequent  to  these  meetings, 
interested  parties  begtin  the  preparation 
of  written  comments,  which  were  to  be 
submitted  to  FRA  no  later  than  January 
15,  1999.  Recently,  a  few  interested 
parties  notified  FRA  of  the  need  for 
additional  time  in  which  to  prepare 
their  wrritten  comments.  Due  to  the 
complexity  and  importance  of  this 
rulemaking,  especially  to  the  railroads 
and  rail  labor,  FRA  does  not  wish  to 
inhibit  the  ability  of  any  party  to  fully 
develop  its  comments  and  seeks  to 
provide  sufficient  time  for  all  interested 
parties  to  gather  necessary  information. 
Therefore,  as  FRA  is  inclined  to  extend 
the  period  for  the  submission  of  written 
comments  for  certain  interested  parties, 
FRA  is  compelled  to  provide  the  same 
extension  to  all  commenters. 
Consequently,  FRA  believes  it  is  in  the 
best  interest  of  all  parties  involved  to 
extend  the  period  for  the  submission  of 
written  comments  in  this  proceeding  to 
March  1. 1999.  It  should  be  noted  that 
FRA  does  not  expect  anyone  to  seek  any 
further  extension  of  the  comment  period 
in  this  proceeding  and  will  consider 
comments  submitted  after  March  1, 
1999,  only  to  the  extent  possible 
writhout  causing  additional  expense  or 
delay. 

George  A.  Gavalla, 

Acting  Associate  Administrator  for  Safety. 
[FR  Doc.  99-1377  Filed  1-20-99;  8:45  am) 
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This  section  of  ths  FEDERAL  REGISTER 
contains  documefits  other  than  rules  or 
proposed  rules  ttfat  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  docL|ments  appearing  in  this 
section. 

i  = 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Rfsearch  Service 

Notice  of  Intent  To  Grant  Exclusive 
License 

AGENCY:  Agricilltural  Research  Service, 

USDA. 

ACTION:  Notice  bf  intent. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agricuhure, 
Agricultural  Research  Service,  intends 
to  grant  to  Bueia  Biosystems,  Inc.,  of 
Ventura,  California,  and  Oregon  Freeze 
Dry,  Inc.,  of  Albany,  Oregon,  co- 
exclusive  licenses  to  U.S.  Patent  No. 
5,834,177  issued  on  November  10,  1998, 
and  the  Continiiation-In-Part  to  this 
Application,  Serial  No.  09/094,158  filed 
June  8,  1998,  b^th  entitled  "Artificial 
Media  for  Rearing  Entomophages." 
Notice  of  Availability  was  published  in 
the  Federal  Register  on  August  7, 1997, 
for  U.S.  Patent  vJo.  5,834,177. 
DATES:  Commei  its  must  be  received  on 
or  before  Marcli  22,  1999. 
ADDRESSES:  Se!id  comments  to:  USDA, 
ARS,  Office  of  Technology  Transfer, 
Room  415,  Building  005,  BARC-West, 
Beltsville,  Maryland  20705-2350. 
FOR  FURTHER  INFORMATION  CONTACT:  June 
Blalock  of  the  Office  of  Technology 
Transfer  at  the  peltsville  address  given 
above;  telephoiie:  301-504-5989. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Govem^nent's  patent  rights  to 
this  invention  ire  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest^o  so  license  this 
invention  as  Buena  Biosystems,  Inc., 
and  Oregon  Frdeze  Dry,  Inc.,  have  each 
submitted  a  complete  and  sufficient 
application  for  a  license.  The 
prospective  co-exclusive  licenses  will 
be  royalty-bear  ng  and  will  comply  with 
the  terms  and  c  Dnditions  of  35  U.S.C. 
209  and  37  CFI  404.7.  The  prospective 
co-exclusives  1:  cense  may  be  granted 
unless,  within  i  lixty  (60)  days  from  the 


date  of  this  published  Notice,  the 
Agricultural  Research  Service  receives 
written  evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 
Richard  M.  Parry,  Jr., 
Assistant  Administrator. 
[PR  Doc.  99-1306  Filed  1-20-99;  8:45  am) 

BILUNG  CODE  3410-03-P 

DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request— Evaluation  of 
Asset  Accumulation  Initiatives 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Food  and  Nutrition  Service  to  request 
Office  of  Management  and  Budget 
(OMB)  approval  of  data  collection  for 
the  study.  Evaluation  of  Asset 
Accumulation  Initiatives. 
DATES:  Comments  on  this  notice  must  be 
received  by  March  22, 1999. 
ADDRESSES:  Send  comments  and 
requests  for  copies  of  this  information 
collection  to:  Alberta  Frost,  Director, 
Office  of  Analysis,  Nutrition,  and 
Evaluation,  Food  and  Nutrition  Service, 
U.S.  Department  of  Agriculture,  3101 
Park  Center  Drive,  Alexandria,  VA 
22302. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 


All  comments  will  be  summarized 
and  included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection.  All  comments 
will  become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alberta  Frost,  (703)  305-2017. 
SUPPLEMENTARY  INFORMATION: 

Title:  Evaluation  of  Asset 
Accumulation  Initiatives. 

OMB  Number:  Not  yet  assigned. 

Expiration  Date:  Not  applicable. 

Type  of  Request:  New  collection  of 
information. 

Abstract:  Special-purpose  savings 
accounts  are  an  increasingly  common 
pohcy  tool  to  encourage  personal 
savings  and  asset  accumulation  by  low- 
income  individuals.  Such  savings 
accounts,  established  in  the  name  of  an 
individual  or  family  and  earmarked  for 
expenditures  to  promote  economic  self- 
sufficiency,  are  excluded  from 
consideration  as  countable  assets  for  the 
purposes  of  determining  eligibility  for 
public  benefits.  One  category  of  special- 
purpose  accounts,  known  as  Individual 
Development  Accounts  (IDAs),  are 
established  jointly  between  the 
participant  and  a  sponsoring 
organization  that  matches  the 
participant's  deposits  as  an  additional 
saving  incentive. 

A  growing  number  of  state  and  local 
special-purpose  savings  programs  exist 
in  the  United  States  for  low-income 
savers,  with  new  programs  developing 
rapidly.  This  growth  has  been  spurred 
in  large  part  by  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,  Pub.  L.  104- 
193  (PRWORA).  SecUon  103(a)(1)  of  that 
legislation,  42  U.S.C.  604(g),  allows 
states  to  establish  IDA  programs  using 
Transitional  Assistance  to  Needy 
Families  (TANF)  funds.  Other  national 
legislation  has  been  introduced  to 
support  special-purpose  savings 
accounts,  incluchng  the  Assets  for 
Independence  Act  of  1998  (Pub.  L.  105- 
285). 

The  Food  and  Nutrition  Service  (FNS) 
is  conducting  a  study,  Evaluation  of 
Asset  Accumulation  Initiatives.  The 
purpose  of  this  project  is  to  assess  the 
degree  to  which  state  and  local 
programs  have  been  implemented  to 
encourage  low-income  families 
(especially  food  stamp  households)  to 
save  through  special-purpose  accounts. 

Originally,  this  study  was  to  involve 
a  series  of  state  demonstrations,  as 
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specified  in  the  Omnibus  Budget 
Reconcihation  Act  of  1993  (Pub.  L.  103- 
66),  that  were  designed  to  promote  the 
economic  self-sufficiency  of  food  stamp 
recipients  through  program  changes  to 
encoiu'age  asset  accumulation.  These 
demonstrations  were  not  undertaken, 
however,  as  no  state  submitted  an 
acceptable  plan.  Through  the  data 
collection  described  here,  FNS  will 
address  the  agency's  congressional 
mandate  to  study  asset  acciunulation 
pohcy. 

Data  collection  will  be  conducted 
through  the  collection  of  program 
documents  and  a  single  round  of 
telephone  interviews  in  each  of  20  states 
where  special-purpose  savings 
initiatives  have  been  implemented. 
Interviews  wall  be  held  with  three  types 
of  respondents  in  each  state:  individuals 
knowledgeable  of  the  specific 
provisions  of  the  poUcy,  individuals 
famiUar  with  the  administrative 
operations  of  the  program,  and  persons 
who  can  provide  empirical  data,  if 
available,  about  outcomes. 

Estimate  of  Burden:  The  estimated 
public  reporting  burden  associated  with 
the  telephone  interviews  is  as  follows: 
individuals  knowledgeable  with  specific 
provisions  of  the  policy  (one  hour), 
individuals  familiar  with  the 
administrative  operations  of  the 
program  (two  hours),  and  systems/ 
evaluation  staff  (two  hovus).  For  each  of 
the  latter  two  categories,  the  indicated 
time  may  include  interviews  with 
multiple  respondents. 

Respondents:  The  respondents 
associated  with  the  telephone 
interviews  are  listed  above. 

Estimated  Number  of  Respondents: 
Telephone  interviews  will  be  conducted 
with  a  total  of  up  to  100  respondents 
(up  to  five  respondents  from  each  of  20 
states). 

Estimated  Number  of  Responses  per 
Respondent:  Telephone  interviews  wrill 
be  conducted  once  with  each 
respondent. 

Estimated  Total  Burden  on 
Respondents:  The  total  burden  on 
respondents  will  be  up  to  200  hours. 

Dated:  December  28, 1998. 
Samuel  Chambers,  Jr., 

Administrator.  Food  and  Nutrition  Service. 
[FR  Doc.  99-1345  Filed  1-20-99;  8:45  am] 
BILUNQ  CODE  3410-30-U 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OKfB)  for 


clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

AGENCY:  Bureau  of  the  Census. 

Title:  Census  2000 — Puerto  Rico. 

Form  Numbers):  D-1(UL)(PR).  D- 
1(UL)(PR)(S),  D-1(E)(PR),  D-1(E)(PR)(S), 
D-1(E)SUPP(PR),  D-1(E)SUPP(PR)(S), 
D-1(HF)(PR),  D-1  (HF)(PR)(S),  D- 
2(UL)(PR)  J)-2(UL)(PR)(S),  D-2(E)(PR), 
D-2(E)(PR)(S),  D-2(E)SUPP(PR),  D- 
2(E)SUPP(PR)(S),  D-2(HF)(PR),  D-2 
(HF)(PR)(S),  D-IO(PR),  I>-10(PR)(S),  D- 
15A(PR),  D-15A(PR)(S),  D-15B(PR),  D- 
15B(PR)(S),  D-20A(PR),  D-20A(PR)(S), 
D-20B(PR),  D-20B(PR)(S),  D-21(PR),  D- 
23(PR).  D-806(PR),  D-806(PR)(S),  D- 
1(F)(PR),  D-5(L)(UL)(PR),  D-9(UL)(PR), 
D-16A(L)(UL)(PR).  D-16B(L)(UL)(PR). 
D-19A(L)(PR),  D-19A(L)(PR)(S),  D- 
19B(L)(PR).  D-19B(L)  (PR)(S).  D- 
19C(L)(PR),  D-19C(L)(PR)(S).  I>-26(PR), 
D-31(PR),  D-(UL)(PR),  D-6(PR),  D- 
6(UL)(PR),  D-7(PR),  D-7(UL)(PR),  D- 
8(PR),  D-8A(PR),  I>-8B(PR),  D-12(PR), 
D-14(PR),  D-40(PR),  D-40(SCR)(PR). 

Agency  Approval  Number:  Not 
available. 

Type  of  Request:  New  collection. 

Burden:  Short  form — 251,767  hours, 
Long  form — 190,400  hours, 
Reinterview — 1,582  hours. 

Number  of  Respondents:  1,400.000. 

Avg  Hours  Per  Response:  Short 
form — 13  minutes.  Long  form — 48 
minutes,  Reinterview — 6  minutes. 

Needs  and  Uses:  The  United  States 
Constitution  mandates  that  a  census  of 
the  Nation's  population  and  housing  be 
taken  every  10  years.  Title  13  of  the 
United  States  Code  specifies  that  in 
addition  to  the  50  states  and  the  District 
of  Columbia,  the  census  should  include 
Puerto  Rico,  the  U.S.  Virgin  Islands, 
American  Samoa,  Guam,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  This  OMB  submission  covers 
Puerto  Rico  only.  The  other  areas 
mentioned  wrill  be  submitted  separately. 
The  Census  Bureau's  goal  in  Census 
2000  is  to  take  the  most  accurate  and 
cost-effective  census  possible.  The 
importance  of  an  accurate  decennial 
census  cannot  be  overstated.  Puerto 
Rico  census  data  are  used  to  redraw 
legislative  district  boundaries  to  ensure 
that  political  representation  is 
distributed  accurately  and  to  determine 
funding  allocations  for  the  distribution 
of  Federal  and  Puerto  Rico  funds  each 
year.  Census  data  will  tell  us  what  we 
know  about  Puerto  Rico;  they  are  a 
definitive  benchmark  for  virtually  all 
demographic  information  used  by  the 
Federal,  Puerto  Rico  and  local 
governments,  policy  makers,  educators, 
journalists,  and  community  and 
nonprofit  organizations. 


Affected  Public:  Individuals  and 
households. 

Frequency:  One  time. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13,  U.S.C, 
Sections  141, 193, 191. 

OMB  Desk  Officer:  Nancy  Kirkendall, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calUng  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
room  5327,  14th  and  Constitution 
Avenue,  NW.  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  pubUcation  of  this 
notice  to  Nancy  Kirkendall,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  )anuary  15, 1999. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  99-1371  Filed  1-20-99;  8:45  ami 
BILUNG  COOC  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 
'     Title:  1999  Survey  of  Program 
Dynamics. 

Fonn  Numbeiis):  Automated  Survey 
Instrument,  SPD-19105(Letter),  SPD- 
19113(Letter). 

Agency  Approval  Number:  0607- 
0838. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  25,150  hours. 

Number  of  Respondents:  42,000. 

Avg  Hours  Per  Response:  36  minutes. 

Needs  and  Uses:  The  Census  Bureau 
seeks  OMB  approval  to  conduct  the 
1999  Survey  of  Program  Dynamics 
(SPD).  The  SPD  provides  the  basis  for  an 
overall  evaluation  of  how  well  welfare 
reforms  are  achieving  the  aims  of  the 
Administration  and  the  Congress  and 
meeting  the  needs  of  the  American 
people.  This  survey  simultaneously 
measures  the  important  features  of  the 
full  range  of  welfare  programs, 
including  programs  that  are  being 
reformed  and  those  that  are  unchanged, 
and  the  full  range  of  otbor  important 
social,  economic,  demog-aphic,  and 
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family  changes  that  will  facilitate  or 
limit  the  effecti  veness  of  the  reforms. 

The  SPD  is  a  longitudinal  study  that 
follows  a  subsqt  of  the  respondents  from 
the  1992  and  1693  panels  of  the  Survey 
of  Income  and  Program  Participation 
(SIPP).  The  SPp  was  first  implemented 
in  the  Spring  of  1997  with  a  bridge 
survey  which  {provided  a  link  to 
baseline  data  fir  the  period  prior  to  the 
implementation  of  welfare  reforms.  The 
first  full-scale  $PD  was  conducted  in 
1998.  Annual  ^rveys  vdll  be  conducted 
through  2002.  The  data  gathered  for  the 
10-year  period  11992-2002)  will  aid  in 
assessing  short  to  mediimi-term 
consequences  ()f  outcomes  of  the 
welfare  legislation. 

The  majority  of  questions  used  in  the 
1999  SPD  will  I'emain  the  same  as  those 
from  1998.  Nevr  questions  for  1999  have 
been  requested  by  policymakers.  These 
include  questions  on  household 
expenditures,  s  ubstance  abuse,  and 
extended  measures  of  child  well-being. 
A  self-administered  questionnaire  for 
adolescents  collected  in  1998  will  not 
be  implemented  in  the  1999  SPD.  Like 
the  1997  Bridg4  Survey  and  1998  SPD, 
the  1999  SPD  ujses  an  automated 
questionnaire  an  laptops  for  personal 
visits  and  telephone  interviews. 

Affected  Public:  Individuals  or 
households.      | 

Frequency:  Alnnually. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  42  USC,  Section 
614  (P.L.  104-lfl3,  Section  414). 

OMB  Desk  Officer  Nancy  Kirkendall, 
(202)  395-7313] 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clekrance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
room  5327,  14ti  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comqients  and 
recommendatiqns  for  the  proposed 
information  collection  should  be  sent 
within  30  days  pf  publication  of  this 
notice  to  NancjJ  Kirkendall,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building  Washington,  DC  20503. 

Dated:  January  ^5, 1999. 
Madeleine  Clayta 
Management  Anc 
Information  Offic 
|FR  Doc.  99-1372 
BH.UNO  CODE  3510 


\yst.  Office  of  the  Chief 
;r. 

Filed  1-20-99;  8:45  ami 


DEPARTMENT  DF  COMMERCE 

Submission  For  OMB  Review; 
Comment  Request 


EXX:  has  subihitted 
Management  anjd 


to  the  Office  of 
Budget  (OMB)  for 


clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Biueau  of  the  Census. 
Title:  Boundary  and  Annexation 
Survey. 

Form  Numberis):  BAS-1,  lA,  2,  2 A.  3, 
3A,  4,  5,  5A,  26  letters,  2  postcards,  and 
10  inserts. 

Agency  Approval  Number:  0607- 
0151. 

Type  of  Request:  Reinstatement,  with 
change,  of  an  expired  collection. 

Burden:  118,041  hours. 

Number  of  Respondents:  39,347. 

Avg  Hours  Per  Response:  3  hours. 

Needs  and  Uses:  Tne  Census  Bureau 
conducts  the  Boundary  and  Annexation 
Survey  (BAS)  annually  to  collect 
information  on  the  creation  of  newly 
incorporated  municipalities,  minor  civil 
divisions  (MCDs),  counties.  Federally 
recognized  American  Indian  areas 
(AIAs)  which  include  reservations  and/ 
or  off-reservation  trust  lands,  and 
Alaska  Native  Regional  Corporations 
(ANRCs),  the  dissolution  of 
incorporated  municipalities  and  MCDs, 
and  changes  to  the  boundaries  of 
coimties,  incorporated  municipalities, 
MCDs,  AIAs,  and  ANRCs.  The  survey 
provides  accurate  identification  of 
geographic  areas  for  the  decennial  and 
economic  censuses  and  support  for  the 
annual  population  estimates  program.  It 
is  also  used  to  update  the  municipal, 
MCD,  coimty,  AIA,  and  ANRC  inventory 
for  the  Federal  Information  Processing 
Standards  (FIPS)  progjfam  managed  by 
the  U.S.  Geological  Survey  (USGS)  for 
the  National  Institute  of  Standards  and 
Technology  and  to  update  the 
Geographic  Names  Information  System 
(GNIS)  maintained  by  the  USGS. 

Diuing  1999  and  2000,  in  preparation 
of  Census  2000,  the  Census  Bureau 
needs  information  from  all  areas  to 
confirm  or  update  existing  boundary 
information.  Additionally,  we  need 
information  about  street  addresses  along 
boundary  lines.  This  request  for 
reinstatement  includes  an  increase  in 
burden  hours  to  cover  the  more  detailed 
information  we  will  collect. 

Affected  Public:  State,  local,  or  Tribal 
government. 

Frequency:  Annually. 

Respondent's  Obligation:  Volimtsiry. 

Legal  Authority:  Title  13  USC,  Section 
6. 

OMB  Desk  Officer:  Nancy  Kirkendall, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Nancy  Kirkendall,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  January  15,  1999. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  99-1375  Filed  1-20-99;  8:45  ami 
BILUNG  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Survey  of  Income  and  Program 
Participation  (SIPP)  Wave  11  of  the 
1996  Panel 

action:  Proposed  collection;  conmient 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  March  22,  1999. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW.  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Michael  McMahon, 
Bureau  of  the  Census,  FOB  3,  Room 
3379,  Washington,  DC  20233-0001, 
(301)  457-3819. 

SUPPLEMENTARY  INFORMATION: 
L  Abstract 

The  Census  Bureau  conducts  the  SIPP 
which  is  a  household-based  survey 
designed  as  a  continuous  series  of 
national  panels  each  lasting  four  years. 
Respondents  are  interviewed  once  every 
four  months  in  monthly  rotations. 
Approximately  37.000  households  are 
in  the  current  panel. 

The  SIPP  represents  a  source  of 
information  for  a  wide  variety  of  topics 
and  allows  information  for  separate 
topics  to  be  integrated  to  form  a  single, 
imified  data  base  so  that  the  interaction 
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between  tax,  transfer,  and  other 
government  and  private  policies  can  be 
examined.  Government  domestic  policy 
formulators  depend  heavily  upon  the 
SIPP  information  concerning  the 
distribution  of  income  received  directly 
as  money  or  indirectly  as  in-kind 
benefits  and  the  effect  of  tax  and 
transfer  programs  on  this  distribution. 
They  also  need  improved  and  expanded 
data  on  the  income  and  general 
economic  and  financial  situation  of  the 
U.S.  population.  The  SIPP  has  provided 
these  kinds  of  data  on  a  continuing  basis 
since  1983  permitting  levels  of 
economic  well-being  and  changes  in 
these  levels  to  be  measured  over  time. 

The  survey  is  molded  around  a 
central  "core"  of  labor  force  and  income 
questions  that  will  remain  fixed 
throughout  the  life  of  a  panel.  The  core 
is  supplemented  with  questions 
designed  to  answer  specific  needs,  such 
as  obtaining  information  on  taxes,  the 
ownership  and  contributions  made  to 
IRA,  Keogh,  401K  plans,  examining 
patterns  in  respondent  work  schedules, 
and  child  care  arrangements.  These 
supplemental  questions  are  included 
with  the  core  and  are  referred  to  as 
"topical  modules." 

The  topical  modules  for  the  1996 
Panel  Wave  11  collect  information 
about: 

•  Child  Support  Agreements. 

•  Support  for  Nonhouseholders. 

•  Adult  Disability. 

•  Child  Disability. 

Wave  1 1  interviews  will  be  conducted 
from  August  through  November  1999. 

n.  Method  of  Collection 

The  SIPP  is  designed  as  a  continuing 
series  of  national  panels  of  interviewed 
households  that  are  introduced  every 
four  years  with  each  panel  having  a 
duration  of  four  years  in  the  survey.  All 
household  members  15  years  old  or  over 
are  interviewed  using  regular  proxy- 
respondent  rules.  They  are  interviewed 
a  total  of  12  times  (12  waves)  at  4-month 
intervals  making  the  SIPP  a  longitudinal 
survey.  Sample  persons  (all  household 
members  present  at  the  time  of  the  first 
interview)  who  move  within  the  country 
and  reasonably  close  to  a  SIPP  primary 
sampling  unit  will  be  followed  and 
interviewed  at  their  new  address. 
Persons  15  years  old  or  over  who  enter 
the  household  after  Wave  1  will  be 
interviewed;  however,  if  these  persons 
move,  they  are  not  followed  unless  they 
happen  to  move  along  with  a  Wave  1 
sample  person. 

III.  Data 

OMB  Number:  0607-0813. 
Form  Number:  SIPP/CAPI  Automated 
Instrument. 


Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Number  of  Respondents: 
77,700. 

Estimated  Time  Per  Response:  30 
minutes  per  person. 

Estimated  Total  Annual  Burden 
Hours;  117,800. 

Estimated  Total  Annual  Cost:  The 
only  cost  to  respondents  is  their  time. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13,  United  States 
Code,  Section  182. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  15, 1999. 

Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

|FR  Doc.  99-1370  Filed  1-20-99;  8:45  am] 

BILUNQ  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Fresh  Kiwifruit  From  New  Zealand: 
Postponement  of  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review  (A-614-801) 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Extension  of  time  limits  for 
preliminary  results  of  antidumping  duty 
administrative  review. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  of  the 
preliminary  results  of  the  antidumping 
duty  administrative  review  of  the 
antidumping  finding  on  fresh  kiwifruit 
from  New  Zealand  covering  the  period 


June  1,  1997.  through  May  31, 1998, 
since  it  is  not  practicable  to  complete 
the  review  within  the  time  limit 
mandated  by  Section  751(a)(3)(A)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
EFFECTIVE  DATE:  January  21,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Stoltz  or  Jim  Terpstra.  Antidumping 
Duty  and  Countervailing  Duty 
Enforcement,  Office  Four,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230; 
telephone  (202)  482-4474  and  482- 
3965,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act. 

Background 

On  July  28,  1998  (63  FR  40258)  the 
Department  of  Commerce  (the 
Department)  initiated  an  administrative 
review  of  the  antidumping  duty  order 
on  fresh  kiwifruit  from  New  Zealand 
covering  the  period  June  1,  1997, 
through  May  31,  1998.  In  our  notice  of 
initiation,  we  stated  that  we  intended  to 
issue  the  final  results  of  this  review  no 
later  than  June  30,  1999.  The  current 
deadline  for  the  preliminary  results  is 
March  2,  1999. 

Postponement  of  Preliminary  Results  of 
Review 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  make  a 
preliminary  determination  within  245 
days  after  the  last  day  of  the  armiversary 
month  of  an  order  for  which  a  review 
is  requested  and  a  final  determination 
within  120  days  after  the  date  on  which 
the  preliminary  determination  is 
published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  the  time  period,  section 
751(a)(3)(A)  allows  the  Department  to 
extend  this  time  period  to  365  days  and 
180  days,  respectively. 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  original  time 
frame  because  of  the  numerous  novel 
and  complex  legal  and  methodological 
issues  in  this  review  [see  Decision 
Memorandum  from  Holly  A.  Kuga, 
Acting  Deputy  Assistant  Secretary,  to 
Robert  S.  LaRussa,  Assistant  Secretary). 

Accordingly,  the  deadline  for  issuing 
the  preliminary  results  of  this  review  is 
now  du&no  later  than  June  30, 1999. 
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The  deadline  ^or  issuing  the  final  results 
of  this  review  Ivvill  be  no  later  than  120 
days  firom  the  bublication  of  the 
preliminary  results. 

This  extension  is  in  accordance  with 
section  751(a)  3)(A)  of  the  Act  (19 
U.S.C.  1675  (a  (3)(A)). 

Dated:  Januar '  14, 1999. 

HoUy  Kuga. 

Acting  Deputy  A  ssistant  Secretary  for  Import 
A  dministration . 

(FR  Doc.  99-13^9  Filed  1-20-99;  8:45  ami 

BiLUNQ  COOE  351ct-OS-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Application  of  the  Chicago  Mercantile 
Exchange  for  Designation  as  a 
Contract  Martoet  In  Cash  Settled  Butter 
Futures  and  Options 

AGENCY:  Comn^iodity  Futures  Trading 
Commission.   I 

ACTION:  Notice  of  availability  of  terms 
and  conditions  of  proposed  commodity 
futiires  and  op^ons  contract. 

summary:  The  jchicago  Mercantile 
Exchange  (CMt!  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  cash]  settled  butter  futures  and 
options.  The  Acting  Director  of  the 
Division  of  Economic  Analysis 
(Division)  of  tie  Commission,  acting 
pursuant  to  th*  authority  delegated  by 
Commission  R^ulation  140.96.  has 
determined  that  publication  of  the 
proposals  for  oomment  is  in  the  public 
interest,  will  assist  the  Conmiission  in 
considering  the  views  of  interested 
persons,  and  i^  consistent  with  the 
purpose  of  the  Commodity  Exchange 
Act.  i 

DATES:  Commefits  must  be  received  on 
or  before  February  22,  1999. 
ADDRESSES:  Intterested  persons  should 
submit  their  vipws  and  comments  to 
Jean  A.  Webb,  Secretary.  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Cent^,  1155  21st  Street,  NW. 
Washington,  DC  20581.  In  addition, 
comments  maj^  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521.  or  by  electronic  mail  to 
secretary@cftc.gov.  Reference  should  be 
made  to  the  CJ^  cash  settled  butter 
futures  and  options  contracts. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Martin  Murray  of  the 
Division  of  Eccpomic  Analysis, 
Commodity  Fu  tures  Trading 
Commission,  llhree  Lafayette  Centre, 
1155  21st  Stre^  NW,  Washington, 
20581,  telephone  (202)  418-5276. 
Facsimile  num  jer:  (202)  418-5527. 
Electronic  mai  :  mmurray@cftc.gov 


SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street  NW, 
Washington,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  418-5100. 

Other  materials  submitted  by  the  CME 
in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1997)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of 
Secretariat  at  the  Commission's 
Headquarters  in  accordance  with  17 
CFR  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  CME,  should  send  such  comments 
to  Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  21st  Street  NW, 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington.  DC.  on  January  14, 
1999. 

John  R.  Mielke. 

Acting  Director. 

[FR  Doc.  99-1376  Filed  1-20-99;  8:45  am] 

BILUNQ  COOE  6aS1-01-M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  Information  Collection: 
Comment  Request 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation"),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a  pre- 
clearance  consultation  program  to 
provide  the  general  public,  project 
sponsors,  and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 


data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently  the 
Corporation  is  soliciting  comments 
concerning  its  request  for  renewal  of  the 
National  Senior  Service  Corps'  Project 
Profile  and  Volunteer  Activity  (PPVA) 
Survey  data  collection  instruments  with 
the  proposed  revisions  listed  below. 

Copies  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
ADDRESSES  section  of  this  notice.  This 
document  will  be  made  available  in 
alternate  format  upon  request — ^TDD 
(202)  606-5000  ext.  164. 

The  Corporation  for  National  and 
Community  Service  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corpjoration,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Propose  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and 

•  Propose  ways  to  minimize  the  '^ 
burden  of  the  collection  of  information 

on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses, 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  by  March  22,  1999. 
ADDRESSES:  Send  comments  to  the 
Corporation  for  National  and 
Community  Service,  National  Senior 
Service  Corps  (NSSC),  Attn:  Janice 
Forney  Fisher,  1201  New  York  Avenue, 
N.W.,  9th  floor,  Washington,  D.C. 
20525. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Forney  Fisher  by  calling  (202) 
606-5000  ext.  275  or  by  e-mailing 
Jfisher@cns.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

PPVA  instruments  are  used  to  collect 
project  and  aggregate  volunteer 
demographic  and  activity  data  from 
project  sponsors  funded  under  the 
Retired  and  Senior  Volunteer  Program 
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(RSVP),  Foster  Grandparent  Program 
(FGP),  and  Senior  Companion  Program 
(SCP).  Data  collection  instruments  have 
been  in  use  for  this  piupose  at  least  2 
decades  in  each  of  the  programs.  OMB 
approves  data  collection  instruments  for 
a  maximum  of  3  years  at  a  time.  Current 
3-year  approval  ends  in  June  1999. 

Current  Action 

The  Corporation  has  initiated  review 
and  3-year  OMB  approval  on  the  PPVA 
instnmients  through  2002.  As  proposed 
revisions  are  minor,  no  change  will 
result  in  the  per-response  burden  of  the 
data  collection.  However,  the  proposed 
reduction  in  frequency  of  reporting  from 
annually  to  every  two  years  will  halve 
the  average  annual  hour  burden  on 
individual  respondents. 

Proposed  changes  to  all  three  existing 
instruments  include  the  following: 

•  Reduce  the  frequency  of  submission 
from  annually  to  every  two  years 
starting  in  1999. 

•  Sponsor  Type — Allow  sponsors  to 
check  multiple  types  if  applicable.  Add 
"Indian  Tribes"  and  "Volimteer 
Management  Organization"  to  options. 

•  Add  question  on  availability  of 
access  to  the  Internet. 

•  Question  1 — Budgeted  Volunteers/ 
VSYs— Delete. 

Modifications  to  the  RSVP  instrument 
include  the  following: 

•  Stations — Add  "Museums"  and 
"Other  Public  Agencies  Not  Elsewhere" 
to  the  list  of  options.  Split  Schools  into 
"Schools-Elementary"  and  "Schools- 
Secondary". 

•  Shorten  service  hour  category 
names  consistent  with  OMB-approved 
Accomplishment  Survey. 

•  Category  201 — Move  Senior  Center 
group  programs  not  providing  adult  day 
care  services  to  new  category  213. 

•  Category  305 — Move  programs  for 
dropouts  to  category  334  with  GED 
programs. 

•  Category  312 — Incorporate  child 
literacy  programs  from  category  336. 

•  Category  336 — Delete;  contents  will 
be  split  between  categories  312  and  338 
by  age. 

•  Category  338 — Incorporate  adult 
literacy  activities  from  category  336. 

Modifications  to  the  FGP  and  SCP 
instruments  include  the  following: 

•  Question  3 — Revise  age  groupings 
for  better  consistency  with  RSVP  and 
Census  groupings.  New  groups  are  60- 
64,  65-74,  75-84,  85+. 

•  Add  a  question  on  how  many 
potential  volunteers  were  ineligible  due 
to  over-income  status. 

•  SCP  Stations— Delete  "Nutrition 
Sites"  and  add  "Public  Health 
Agencies". 

Type  of  Review:  Renewal. 


Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Project  Profile  and  Volunteer 
Activity  Survey. 

OMB  Number:  3045-0029 

Agency  Number:  1021-FGP,  1021- 
RSVP,  1621-SCP. 

Affected  Public:  Organizations  that 
receive  grants  under  the  Retired  and 
Senior  Volunteer  Program,  Foster 
Grandparent  Program,  and  Senior 
Companion  Program. 

Total  Respondents:  1,300. 

Frequency:  Every  two  years. 

Average  Time  Per  Response:  8.1  hours 
RSVP;  5.1  hours  FGP;  and  3.7  hours 
SCP. 

Estimated  Total  Burden  Hours:  4,338 
hours  annualized. 

Total  Burden  Cost  (capital/startup): 
$11,100. 

Total  Burden  Cost  (operating/ 
maintenance):  $650. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  January  14. 1999. 
Thomas  L.  Bryant, 
Acting  General  Counsel. 
(PR  Doc.  99-1331  Filed  1-20-99;  8:45  am) 

BILLINO  CODE  60e»-2S-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Notice  of  Inspection  and  Request  for 
Public  Comment— Accreditation  Visit 

The  United  States  Air  Force  Academy 
is  seeking  public  comments  about  the 
Academy  in  preparation  for  its  periodic 
evaluation  by  its  accrediting  agency. 
The  Academy  will  undergo  a 
comprehensive  evaluation  visit  May  3- 
7, 1999  by  a  team  representing  the 
commission  on  Institutions  of  Higher 
Education  of  the  North  Central 
Association  of  Colleges  and  Schools. 
The  visit  is  a  10-year  reassessment  of 
the  Academy's  success  in  meeting  the 
Commission's  Criteria  for  Accreditation 
and  General  Institutional  Requirements 
as  a  degree-granting  institution  of  higher 
education.  The  Academy  has  been  fully 
accredited  by  the  Commission  since 
1959. 

The  public  is  invited  to  submit 
comments  regarding  the  Academy  to: 
Public  Comment  on  the  USAF 
Academy,  Commission  on  Institutions 
of  Higher  Education,  North  Central 
Association  of  Colleges  and  Schools,  30 
North  LaSalle  Street,  Suite  2400, 
Chicago.  IL  60602. 


Comments  must  address  substantive 
matters  related  to  the  quality  of  the 
institution  or  its  academic  programs. 
Comments  must  be  in  writing  and 
signed.  Comments  cannot  be  treated  as 
confidential.  All  comments  must  be 
received  by  April  1, 1999. 
Carolyn  A.  Lunsford. 
Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc.  99-1282  Filed  1-20-99;  8:45  am) 
BILLING  CODE  S001-0S-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Record  of  Decision  for  the  Final 
Environmental  Impact  Statement 
(FEIS)  for  the  Proposed  Upgrade  of 
Training  Areas  and  Facilities,  Camp 
Atterbury,  Indiana,  by  the  Indiana  Army 
National  Guard  (INARNG) 

agency:  National  Guard  Bureau, 
Department  of  the  Army,  DoD. 
ACTION:  Record  of  decision. 

SUMMARY:  The  Record  of  Decision  (ROD) 
was  signed  on  October  14. 1998.  The 
decision  made  in  the  ROD  was  to 
implement  the  proposed  action  and  a 
series  of  mitigation  measures  to 
minimize  the  environmental  impacts  of 
this  action.  The  proposed  action  is  to 
construct  and  operate  at  Multi-Purpose 
Training  Range  (MPTR)  that  would 
support  tanks,  attack  heUcopters. 
Infantry  Fighting  Vehicles,  and  a 
dismounted  infantry  platoon  battle 
course.  Equipment  would  also  be 
upgraded  commensurate  with  troop 
training  doctrine. 

The  purpose  of  the  project  is  to 
maximize  training  opportimities  for 
military  units  that  use  Camp  Atterbury. 
Military  units  need  to  be  able  to 
maintain  a  high  level  of  training  and 
state  of  readiness  to  support  national 
defense  and  state  mission  in  times  of 
natural  disaster,  civil  unrest,  and  other 
emergencies.  Adequate  training 
opportunities,  with  up-to-date 
equipment,  must  be  available  to  allow 
them  to  train  for  their  assigned  mission. 
ADDRESSES:  A  copy  of  the  FEIS  can  be 
obtained  by  writing  to  Major  Rick  Jones. 
EIS  Project  Officer.  Indiana  Army 
National  Guard.  2002  S.  Holt  Road, 
Indianapolis.  Indiana  46241-4839. 
FOR  FURTHER  INFORMATION  CONTACT: 
Major  Rick  Jones  at  (317)  247-3105. 
facsimile  extension  3414. 
SUPPLEMENTARY  INFORMATION:  The 
INARNG  proposes  to  upgrade  training 
areas  and  facilities  at  Camp  Atterbury. 
Indiana.  The  proposed  action  includes 
the  construction  of  an  MTTR.  The 
proposed  action  does  not  .nclude 
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development 
These  corrido; 
in  the  future, 
supplemental 
Policy  Act  d 
located  in  the 


if  maneuver  corridors. 
5,  if  proposed  for  addition 
brill  be  the  subject  of  a 
National  Environmental 

lent.  The  MPTR  will  be 
bouthwest  sector  of  the 
installation  an(d  will  be  used  for  training 
by  armor,  attack  helicopter.  Infantry 
Fighting  Vehicles,  and  dismounted 
infantry  units.  The  MPTR  would 
include  a  supp  ort  area,  firing  area  and 
a  target  area.  Tpe  firing  area  would 
include  stationary,  moving  and  defllade 
firing  positions.  The  target  area  would 
contain  statioitary  and  moving  targets. 
Firing  points  would  be  oriented  to 
provide  northaasterly  trajectories  into 
the  existing  inipact  area.  The  MPTR 
itself  would  oqcupy  approximately  80 
hectares  (200  ^res)  and,  including  the 
safety  fan,  the  krea  involved  would  total 
4,550  hectares  |(11, 250  acres). 

Three  alternatives  in  addition  to  the 
proposed  action  were  considered — the 
first  (Altematiye  2A)  includes  the 
construction  of  the  MPTR  and  two 
maneuver  corridors,  another  alternative 
with  less  development  (Alternative  2B), 
and  the  no  action  alternative. 
Alternative  2BJinvolves  the  MPTR  being 
located  in  the  Northwest  sector  of  Camp 
Atterbury.  witk  firing  points  oriented  to 
provide  south^sterly  trajectories  into 
the  impact  arei,  and  would  involve  the 
development  of  only  the  eastern 
maneuver  corridor.  The  no  action 
alternative  considers  the  continued  use 
of  Camp  Atterbury  without  the 
proposed  upgrade. 

Two  public  ^eetings  were  conducted 
near  Cainp  Att^rbiu7,  Indiana,  on  the 
DEIS  after  the  Notice  of  Availability  was 
published.  Aftftr  all  the  comments  were 
compiled  and  i  eviewed,  responses  were 
prepared  to  all  relevant  environmental 
issues  that  wei  s  raised.  These  responses 
to  comments  a^d/or  any  new  pertinent 
information  wire  incorporated  into  the 
DEIS  to  constiljute  the  FEIS. 

The  ROD  wa^  published  after  the  30- 
day  waiting  period  on  the  FEIS  that  was 
completed  on  5)ctober  13, 1998. 

Copies  of  tha  ROD  will  be  mailed  to 
individuals  who  participated  in  the 
public  scoping]  process.  Copies  will  also 
be  sent  to  Fedeiral,  state,  regional,  and 
local  agencies;  interested  organizations 
and  agencies;  ^d  public  libraries. 
Individuals  no^  currently  on  the  mailing 
list  may  obtain!  a  copy  by  request. 

Dated:  January  14, 1999. 
Raymond  J.  Fati^ 

Deputy  Assistani  Secretary  of  the  Army, 
(Environment.  Safety  and  Occupational 
Health).  OASA  (L  L&E). 
(PR  Doc.  99-134^  Filed  1-20-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92—463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB) 

Date  of  Meeting:  19  &  20  January  1999 

Time  of  Meeting:  0830-1600 

Place:  2425  Wilson  Blvd.,  Arlington,  VA 
22201 

Agendo:  The  Army  Science  Board's  (ASB) 
Summer  Study  Panel  on  "Enabling  Rapid 
and  Decisive  Strategic  Maneuver  for  the 
Anny  After  2010"  will  meet  for  discussions. 
These  meetings  will  be  op>en  to  the  public. 
Any  interested  person  may  attend,  appear 
before,  or  file  statements  with  the  committee 
at  the  time  and  in  the  manner  p)ermitted  by 
the  committee.  For  further  information, 
please  call  Jacqueline  Ladd  at  (703)  604- 
7479. 

Wayne  Joyner, 

Pro-am  Support  Specialist,  Army  Science 
Board. 

|FR  Doc.  99-1283  Filed  1-20-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Record  of  Decision  for  Shock  Testing 
the  Seawolf  Submarine 

SUMMARY:  The  Department  of  the  Navy 
(Navy),  pursuant  to  Section  102{2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969  (NEPA),  42  U.S.C.  4321  et  seq.; 
the  regulations  implementing  NEPA 
issued  by  the  Council  on  Environmental 
Quality  (CEQ),  40  Code  of  Federal 
Regulations  (CFR)  Parts  1500-1508; 
Navy  regulations  implementing  NEPA 
procedures  (31  CFR  775);  and  Executive 
Order  12114,  "Environmental  Effects 
Abroad  of  Major  Federal  Actions"; 
hereby  announces  its  selection  of  the 
area  of  the  Atlantic  Ocean  offshore  of 
Mayport  Naval  Station,  Jacksonville, 
Florida  for  the  SEAWOLF  submarine 
shock  test.  NEPA  sets  out  the 
procedures  Federal  agencies  must 
follow  in  analyzing  environmental 
impacts  of  major  Federal  actions  within 
U.S.  territory.  Executive  Order  12114 
sets  out  the  procedures  Federal  agencies 
must  follow  in  analyzing  environmental 
impacts  of  major  Federal  actions 
occurring  outside  U.S.  territory  in  the 
global  commons  or  within  the  territory 
of  another  nation.  The  Department  of 
the  Navy  was  the  lead  agency  and  the 
National  Marine  Fisheries  Service 


(NMFS)  was  a  cooperating  agency  for 
the  Environmental  Impact  Statement 
(EIS). 

The  SEAWOLF  submarine  would  be 
shock  tested  in  a  manner  consistent 
with  the  alternative  "Shock  Testing  The 
SEAWOLF  At  An  Offshore  Location", 
described  in  the  Final  Environmental 
Impact  Statement  (FEIS)  as  the  proposed 
action.  The  FEIS  analyzed  in  detail  two 
alternative  areas  offshore  of  Mayport, 
Florida  and  Norfolk,  Virginia.  The 
submarine  would  be  subjected  to  a 
series  of  five  10,000  pound  explosive 
charge  detonations  sometime  between 
April  1,  2000  and  September  30,  2000. 
Testing  offshore  of  Mayport  would  be 
conducted  between  May  1  and 
September  30,  2000  to  minimize  the  risk 
to  sea  turtles  which  may  be  more 
abundant  in  the  Mayport  area  during 
April.  The  series  of  five  detonations 
would  be  conducted  at  a  rate  of  one 
detonation  per  week  to  allow  time  to 
perform  detailed  inspections  of  the 
submarine's  systems  prior  to  the  next 
detonation. 

The  two  areas  were  evaluated  with 
respect  to  operational  criteria  and 
environmental  impacts.  Both  were 
determined  to  meet  all  of  the  Navy's 
operational  requirements.  In  choosing 
the  Mayport  area.  Navy  determined  that 
while  most  environmental  impacts  of 
shock  testing  would  be  similar  at  both 
locations,  the  risk  of  mortaUty  and 
injury  to  marine  mammals  is  about  five 
to  seven  times  lower  at  Mayport. 

The  Navy  has  determined  that  shock 
testing  in  the  Mayport  area  will  have  the 
least  environmental  impact.  This  Record 
of  Decision  leaves  the  selection  of  a 
single  primary  and  two  secondary  test 
sites  within  the  Mayport  test  area  to  be 
made  based  on  aerial  surveys  of  marine 
mammals  and  tiulles  done  three  weeks 
prior  to  the  shock  test.  One  of  these 
three  sites  will  be  selected  as  the  final 
test  site  based  on  marine  mammal  and 
tiutle  surveys  performed  two  to  three 
days  before  each  detonation. 

Background 

The  USS  SEAWOLF  is  the  first  of  a 
new  class  of  submarines  being  acquired 
by  the  Navy.  The  class  consists  of  three 
submarines,  with  the  second  and  third 
currently  under  construction. 
SEAWOLF  class  submarines  are  the 
largest  and  most  capable  fast  attack 
submarines  in  the  fleet.  Features 
include  reduced  acoustic  and 
electromagnetic  signatures,  improved 
speed,  greater  maximum  operating 
depth,  greater  ordnance  capacity,  and 
other  technological  improvements 
reflecting  the  state-of-the-art  in 
submarine  design. 
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Section  2366,  Title  10,  United  States 
Code  (10  U.S.C.  2366),  provides  that  a 
covered  system,  such  as  a  submarine, 
cannot  proceed  beyond  initial 
production  imtil  reaUstic  survivabiUty 
testing  for  the  system  is  complete. 
Realistic  survivability  testing  means 
testing  of  the  vulnerability  of  the  system 
in  combat  by  firing  munitions  likely  to 
be  encountered  in  combat  with  the 
system  configiued  for  combat.  This 
testing  is  commonly  referred  to  as  "Live 
Fire  Test  &  Evaluation"  (LFT&E). 
Consistent  vnih  10  U.S.C.  2366,  the 
Navy  has  established  a  LFT&E  program 
to  complete  the  survivability  testing  of 
SEA  WOLF  Class  submarines.  The 
SEAWOLF  LFT&E  program  includes  a 
ship  shock  test.  A  ship  shock  test  is  a 
series  of  underwater  detonations  that 
propagate  a  shock  wave  through  a  ship's 
hull  under  deliberate  and  controlled 
conditions.  Shock  tests  simulate  near 
misses  from  underwater  explosions 
similar  to  those  encountered  in  combat. 

The  purpose  of  the  project  is  to  shock 
test  the  SEAWOLF  so  that  the  resultant 
data  can  be  used  to  assess  the 
survivability  of  the  submarine. 
Computer  modeling  and  component 
testing  on  machines  or  in  siurogates 
does  not  provide  adequate  information 
to  fully  assess  the  survivabiUty  of  the 
submarine.  Testing  the  manned 
submarine  with  the  appropriate  systems 
operating  provides  the  best  information 
to  support  an  assessment  of  the 
survivability  of  the  ship.  Shock  tests 
have  proven  their  value  as  recently  as 
the  Persian  Gulf  War  when  ships  were 
able  to  survive  battle  damage  and 
continue  their  mission  because  of  ship 
design,  crew  training,  and  survivability 
lessons  learned  during  previous  shock 
tests. 

The  SEAWOLF  was  christened  in 
June  1995  and  dehvered  to  the  Navy  in 
the  summer  of  1997.  Because  of  the  long 
series  of  at-sea  testing  that  must  be 
completed  by  the  lead  ship  of  a  class, 
shock  testing  did  not  occur  in  1997  as 
originally  planned.  Therefore,  the  Navy 
rescheduled  the  shock  test  for  the 
spring/summer  of  2000. 

The  delay  of  the  SEAWOLF  shock  test 
from  1997  to  2000  is  addressed  in  the 
environmental  analysis  provided  in  the 
FEIS.  The  impacts  identified  and  the 
mitigation  developed  were  based  on  the 
time  of  year  that  the  test  is  conducted, 
and  no  impacts  were  identified  that 
were  variable  other  than  seasonally  each 
year.  Therefore,  the  methodology  for 
determining  impacts  remained  valid  . 
and  the  Navy  decided  to  issue  the  FEIS 
even  though  the  planned  year  of  the  test 
had  changed.  During  1997,  the  Navy 
conducted  additional  aerial  surveys  of 
the  Mayport  area  to  further  confirm  and 


validate  the  marine  mammal  and  sea 
turtle  population  density  data  obtained 
during  the  1995  aerial  surveys.  These 
additional  data  were  incorporated  into 
the  FEIS. 

To  begin  the  NEPA  process.  Navy 
published  a  Notice  of  Intent  in  March 
1995  in  the  Federal  Register  (60  FR 
12748)  and  five  newspapers 
(Washington  Post,  Virginian  Pilot, 
Florida  Times  Union,  Beaches  Leader, 
and  Southeast  Georgian),  announcing 
that  Navy  would  prepare  an  EIS.  A  30- 
day  public  scoping  period  was 
established  for  identifying  issues  to  be 
addressed  in  the  Draft  Environmental 
Impact  Statement  (DEIS).  Navy  held 
scoping  meetings  jointly  with  NMFS  on 
March  23, 1995  in  Silver  Spring, 
Maryland;  on  March  28,  1995  in 
Norfolk,  Virginia;  and  on  March  29, 
1995  in  Atlantic  Beach,  Florida.  Written 
and  oral  comments  were  received 
during  the  pubhc  meetings.  All 
comments  were  reviewed  to  ensure  that 
all  issues  were  addressed  in  the  DEIS. 

The  notice  of  availability  for  the  DEIS 
was  published  in  the  Federal  Register 
(61  FR  30232)  on  June  14,  1996.  Navy 
distributed  the  DEIS  to  Federal,  State, 
and  local  agencies,  elected  officials, 
special  interest  groups,  and  interested 
persons.  Navy  held  public  hearings 
jointly  with  NMFS  to  receive  written 
and  oral  comments  on  the  DEIS  on 
August  19, 1996  in  Silver  Spring, 
Maryland;  August  20, 1996  in  Norfolk, 
Virginia;  and  August  21, 1996  in 
Atlantic  Beach,  Florida.  The  public 
comment  period  on  the  DEIS  ended  on 
September  17, 1996.  Federal,  State,  and 
local  agencies,  and  the  general  public 
commented  on  the  DEIS.  These 
comments  and  Navy's  responses  were 
incorporated  in  the  FEIS,  which  was 
distributed  to  the  public  on  June  5, 
1998,  for  a  review  period  that  concluded 
on  July  6,  1998. 

Coordination  and  Consultation  With 
theNNfPS 

The  NMFS  has  two  regulatory  roles  in 
the  SEAWOLF  project.  First,  the  NMFS 
is  responsible  for  administering  the 
Endangered  Species  Act  as  it  applies  to 
sea  turtles  and  most  marine  mammals. 
The  DEIS  served  as  the  Biological 
Assessment  which  the  Navy  submitted 
to  the  NMFS,  requesting  formal 
consultation  under  Section  7  of  the 
Endangered  Species  Act  (ESA),  (16 
U.S.C.  1531  et  seq.).  The  NMFS 
subsequently  issued  a  Biological 
Opinion,  dated  December  12,  1996, 
which  completed  the  consultation 
process  under  ESA. 

The  NMFS  also  has  a  regulatory  role 
imder  the  Marine  Mammal  Protection 
Act  (MMPA)  (16  U.S.C.  1361  et  seq.]. 


When  the  DEIS  was  published,  the  Navy 
submitted  a  separate  application  to  the 
NMFS  for  an  "incidental  take 
authorization"  under  section  101(a)  (5) 
(A)  of  the  MMPA.  The  NMFS  published 
a  Proposed  Rule  in  the  Federal  Register 
on  August  2, 1996  (61  FR  40377)  and 
participated  in  joint  public  hearings 
with  the  Navy  (see  dates  above)  to 
receive  comments.  The  Proposed  Rule 
specified  mitigation,  monitoring,  and 
reporting  requirements  for  the  shock 
test.  A  Final  Rule  must  be  issued  by 
NMFS  before  shock  testing  can  proceed. 

The  NMFS  was  also  a  cooperating 
agency  with  the  Navy  in  preparing  the 
EIS.  Because  of  its  regulatory 
responsibilities  imder  the  ESA  and  the 
MMPA.  the  NMFS  Umited  its  role  in 
preparation  of  the  EIS  to  providing 
review  and  comment. 

Alternatives 

NEPA  requires  Navy  to  evaluate  a 
reasonable  range  of  alternatives  for 
implementing  a  proposed  Federal 
Action.  The  alternatives  evaluated  in 
the  FEIS  were  no-action  and  shock 
testing  the  SEAWOLF  at  an  offshore 
location.  Alternative  offshore  areas  for 
shock  testing  were  compared  fi^om 
operational  and  environmental 
perspectives.  A  preferred  alternative 
was  identified  based  on  these 
comparisons. 

Under  the  "No  Action"  alternative,  no 
new  activities  affecting  the  physical 
environment  would  be  conducted  to 
predict  the  response  of  SEAWOLF  class 
submarines  to  underwater  detonations. 
This  alternative  would  avoid  all 
environmental  impacts  of  shock  testing. 
Navy  has  established  an  LFT&E  program 
to  demonstrate  the  survivability  of 
SEAWOLF  class  submarines.  The 
program  consists  of  three  major  areas 
that  together  provide  the  data  necessary 
to  assess  the  SEAWOLF's  survivability: 
computer  modeling  and  analysis, 
component  and  surrogate  testing,  and  a 
shock  test  of  the  entire  ship.  The 
SEAWOLF  LFT&E  program  already 
includes  the  maximum  reasonable 
amoiuit  of  computer  modeling  and 
component  testing.  Testing  the  manned 
submarine  with  the  appropriate  systems 
operating  provides  the  best  information 
to  support  an  assessment  of  the 
survivability  of  the  ship.  The  "No 
Action"  alternative  would  prevent  the 
Navy  fi-om  being  able  to  make  the  best 
survivability  assessment. 

The  remaining  alternative  discussed 
in  the  FEIS  was  the  proposed  action,  to 
shock  test  the  SEAWOLF  at  an  offshore 
location.  The  submarine  would  be 
subjected  to  a  series  of  five  10,000- 
pound  explosive  charge  detonations. 
The  series  of  five  detonations  would  be 
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conducted  at  a  rate  of  one  detonation 
per  week  to  allow  time  to  perform 
detailed  inspections  of  the  submarine's 
systems  prior  io  the  next  detonation. 
The  series  of  detonations  would  occur 
sometime  between  April  1,  and 
September  30  „  based  on  the  Navy's 
operational  requirements. 

A  location  on  the  east  coast  best  meets 
operational  needs  as  that  is  where  the 
SEA  WOLF  will  be  homeported  and 
where  all  sea  trials  will  occur. 
Scheduling  th^  test  on  the  West  Coast  or 
in  the  Gulf  of  Mexico  would  increase 
the  time  the  ship  is  away  from  the 
homeport,  conpUcate  or  prolong 
re{«irs,  and  fuklher  delay  deployment. 
Under  Navy  Personnel  Tempo 
(PERSTEMPOJ  regulations,  a  ship  is 
required  to  spend  a  day  in  homeport  for 
every  day  it  is  away  from  homeport  for 
purposes  of  crew  quality  of  life  and 
efficiency  (OPNAVINST  3000.13A,  21 
December  1990).  A  shock  test  conducted 
away  from  the  {homeport  is  typically  a 
3.5  to  4  month  deployment,  including 
time  spent  having  special  equipment 
installed  at  the  shore  support  facility, 
completing  te^  runs  and  training,  and 
conducting  the  actual  shock  testing. 
Scheduling  the  test  away  from  the  East 
Coast  would  maximize  time  spent  away 
from  the  homeport  and  minimis*  the 
SEA  WOLF'S  availability  for  deployment 
as  p«rt  of  fleet  resources. 

'file  Navy  screened  possible  East 
Coast  shock  testing  areas  according  to 
operational  criteria.  Potential  areas  were 
Gist  defined  as  locations  having  a  water 
depth  of  152  m  (500  ft)  that  are  within 
185  km  (100  nini)  of  a  naval  station 
support  facility  and  a  submarine  repair 
fatdlity.  This  v^ater  depth  is  sufficient  to 
minimize  the  efiiect  of  a  bottom  reflected 
pressure  wave  on  the  submarine  and 
shallow  enough  to  allow  mooring  of  the 
operational  vessel  with  the  test  array. 
liiis  depth  would  also  permit  recovery 
of  the  crew  and  submarine  in  the 
unlikely  event  of  a  control  failure.  Other 
criteria  include  proximity  to  an 
ordnance  storace/loading  facility  and 
Navy  assets  (smps  and  aircraft) 
necessary  to  support  test  needs.  There 
must  also  be  little  or  no  shipping  traffic 
in  the  area.  Finally,  calm  seas  and  good 
visibility  are  needed  for  the  test. 

Five  east  coast  areas  were  identified 
that  could  potentially  meet  the  Navy's 
operational  reauirements:  Mayport, 
Florida:  Norfot,  Virginia;  Groton. 
Connecticut;  Charleston,  South 
Carolina;  and  Key  West,  Florida. 
Charleston  was  eliminated  because  of 
the  closure  of  the  Charleston  Naval  Base 
imder  the  Basel  Closure  and  Realignment 
(BRAC)  procest  (i.e.,  facilities  and 
vessels  to  suppurt  the  test  would  not  be 
available).  The  water  depth  of  275  m 


(900  ft)  at  the  Key  West  area  is  too  great 
for  the  planned  shock  testing.  In 
addition,  the  Key  West  area  lacks  the 
industrial  base  to  support  submarine 
repairs  or  drydocking,  and  there  is  no 
surface  vessel  homeport  nearby  that 
could  provide  Navy  assets  (ships  and 
planes)  to  support  the  test.  Key  West 
was,  therefore,  eliminated  from  further 
consideration. 

The  FEIS  further  analyzed  Mayport, 
Norfolk,  and  Groton  according  to  the 
operational  criteria.  The  areas  were 
scored  against  the  operational  criterion, 
with  Mayport  and  Norfolk  having  nearly 
identical  scores,  whereas  Groton  scored 
substantially  lower.  Groton  scored 
poorly  on  criteria  for  incidence  of  fog, 
visibility,  and  proximity  to  Navy  assets. 
Mayport,  Florida  and  Norfolk,  Virginia 
were  the  areas  determined  to  meet  all  of 
the  Navy's  operational  criteria  and 
therefore  were  the  focvis  of  detailed 
environmental  analysis  in  the  FEIS. 

The  FEIS  evaluated  the  Mayport  and 
Norfolk  areas  with  respect  to 
environmental  considerations.  Possible 
test  sites  were  first  defined  as  any  point 
along  the  152  m  (500  ft  depth  contour 
within  185  km  (100  ami)  of  a  naval 
station  support  facility  and  a  submarine 
repair  EaciUty.  Environmental  features 
near  each  area  were  mapped,  including 
marine  sancturaries,  artificial  reefe, 
hard-bottom  areas,  shipwrecks,  ocean 
disposal  sites,  and  critical  habitat  for 
endangered  or  threatened  species. 
BufSer  zones  were  then  developed  to 
avoid  impacts  to  these  areas  and 
associated  biota,  excluding  portions  of 
the  152  m  depth  contour.  Features  such 
as  several  shipwrecks,  potential  hard 
bottom,  and  the  proposed  Norfolk 
Canyon  Marine  Sanctuary  were 
excluded  from  the  area  of  consideration 
at  Norfolk.  All  points  along  the  152  m 
depth  contour  off  Mayport  were 
considered  potential  shock  testing  sites. 

To  supplement  historical  information 
and  better  understand  the  potential 
impacts  the  SEA  WOLF  shock  test  might 
have  on  marine  mammals  and  turtles. 
Navy  conducted  monthly  aerial  surveys 
during  the  six-month  period  from  April 
through  September  1995.  These  surveys, 
for  both  Mayport  and  Norfolk,  were 
done  to  assist  in  determining  density 
and  distribution  of  marine  mammals 
and  turtles.  Significantly  higher 
numbers  of  marine  mammals  were  sited 
off  Norfolk.  A  total  of  4,438  individuals 
representing  at  least  14  species  of 
marine  mammals  were  seen  at  the 
Norfolk  area  during  the  1995  aerial 
surveys  while  a  total  of  1,303 
individuals  representing  at  least  seven 
species  were  seen  at  Mayport.  The  total 
number  of  sea  tiulles  seen  in  the  two 
areas  was  48  at  Norfolk  and  138  at 


Mayport.  During  the  month  of  April,  61 
turtles  were  seen  at  Mayport  while  0 
were  seen  at  Norfolk,  accounting  for  a 
large  portion  of  the  difference  between 
the  two  areas.  Additional  aerial  surveys 
were  conducted  at  Mayport  during  the 
five-month  period  May  through 
September  1997.  During  the  1997 
surveys  1,485  individuals  representing 
at  least  eight  species  of  marine 
mammals  and  240  sea  turtles  were  seen. 

Most  environmental  impacts  of  shock 
testing  were  determined  to  be  similar  at 
Mayport  or  Norfolk.  However,  the  two 
areas  differ  significantly  with  respect  to 
potential  impacts  on  marine  mammals 
and  sea  turtles.  The  most  significant 
environmental  difference  between  the 
areas  is  the  much  lower  risk  of  impacts 
to  marine  mammals  at  the  Mayport  area. 
Using  the  1995  survey  data  from  both 
areas  as  the  most  appropriate  basis  for 
comparison,  the  risk  of  mortality  and 
injury  of  marine  mammals  is  about  5  to 
7  times  lower  at  Mayport  than  at 
Norfolk,  whereas  the  risk  to  sea  turtles 
is  about  the  same  at  the  two  areas.  This 
comparison  strongly  favors  Mayport  as 
the  preferred  alternative.  If  the  1997 
Mayport  survey  data  are  compared  with 
the  Norfolk  1995  data,  the  risk  of  marine 
mammal  mortality  and  injury  would  be 
3.5  to  5  times  lower  at  Mayport,  but  the 
risk  to  sea  turtles  would  be  2  times 
lower  at  Norfolk.  This  comparison  also 
indicates  that  Mayport  has  the  lowest 
overall  risk  of  significant  enviroimiental 
impacts.  Considering  all  components  of 
the  physical,  biological,  and 
socioeconomic  environment,  potential 
impacts  would  be  less  at  the  Mayport 
area. 

Based  on  the  evaluation  of  criteria, 
the  preferred  alternative  is  to  shock  test 
the  SEA  WOLF  submarine  offshore  of 
Mayport,  Florida.  Testing  will  not  occiir 
during  the  month  of  April  when  turtle 
densities  may  be  higher.  This  alternative 
meets  the  project  purpose  and  need, 
satisfies  operational  criteria,  and 
minimizes  environmental  impacts.  The 
Norfolk  area  also  meets  the  project 
purpose  and  need  and  satisfies 
operational  criteria;  however  the  density 
of  marine  mammals  in  the  area  could 
increase  the  risk  of  impacts. 

Environmental  Impacts 

In  the  FEIS  Navy  analyzed  the 
potential  impacts  of  shock  testing  the 
SEA  WOLF  at  the  Mayport,  Florida 
offshore  area.  Impact  discussion  was 
separated  into  separate  subsections  to 
distinguish  between  those  aspects  of  the 
proposed  action  evaluated  under  NEPA 
and  those  evaluated  under  Executive 
Order  (EO)  12114.  NEPA  applies  to 
activities  and  impacts  within  U.S. 
territory,  whereas  EO  12114  applies  to 
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impacts  outside  territorial  seas.  The 
proposed  action  includes  operations 
that  will  occiu'  both  within  and  outside 
U.S.  territory.  Shock  testing  and 
associated  mitigation  will  occur  at  least 
87  km  (47  nmi)  offshore  at  the  Mayport 
area,  well  outside  U.S.  territorial  seas. 

No  impacts  from  the  actual  test 
(detonation  of  explosives)  will  occur  in 
U.S.  territory.  The  only  operations  that 
will  occur  within  territorial  limits  are 
shore  support  activities  and  vessel  and 
aircraft  movements  in  territorial  waters 
(i.e.,  transits  between  the  shore  base  and 
the  offshore  shock-testing  site).  These 
shore  support  activities  and  vessel  and 
aircraft  movements  are  not  imusual  or 
extraordinary  and  are  part  of  the  routine 
operations  associated  with  the  existing 
shore  bases.  This  Record  of  Decision 
focuses  on  the  impacts  that  will  likely 
result  from  implementing  the  proposed 
action,  detonation  of  explosives  outside 
of  U.S.  territorial  seas. 

Shore  support  operations  and 
movement  of  vessels  and  aircraft  within 
territorial  limits  are  not  unusual  or 
extraordinary  and  are  part  of  the  routine 
operations  associated  with  the  existing 
shore  bases.  Under  NEPA,  impacts  of 
these  existing  operations  on  the 
physical  environment,  specifically 
geology  and  sediments,  air  quality,  and 
water  quality  are  minimal.  Impacts  of 
these  existing  operations  on  the 
biological  environment,  marine  biota, 
including  plankton,  pelagic  fish,  marine 
mammals,  sea  turtles,  benthic 
organisms,  and  seabirds  are  minimal. 
Impacts  of  these  existing  operations  on 
the  socioeconomic  environment, 
commercial  and  recreational  fisheries 
and  ship  traffic,  are  also  minimal. 

The  impacts  of  detonation  of  the 
explosive  charge  on  the  physical 
environment  are  evaluated  imder  EO 
12114.  Calculations  based  on  the  size  of 
the  explosive  (4,536  kg  or  10,000  lb),  the 
depth  of  burst  (30  m  or  100  ft),  and  the 
total  water  depth  (152  m  or  500  ft) 
indicate  there  will  be  no  cratering  of  the 
seafloor.  The  shock  wave  will  reach  the 
seailoor  and  be  reflected  from  it,  but 
will  have  no  significant  impact  on 
bottom  structure  or  form. 

The  test  area  is  well  offshore  in  an 
area  not  classified  for  priority  pollutants 
under  the  Clean  Air  Act.  It  is  estimated 
that  90%  of  the  gaseous  explosion 
products  will  become  airborne.  These 
products  include  carbon  dioxide,  carbon 
monoxide,  ammonia,  ethane,  propane, 
hydrogen  cyanide,  methane,  methyl 
alcohol,  formaldehyde,  acetylene,  and 
phosphine.  Because  of  the  low  initial 
concentrations  and  rapid  dispersion  of 
the  explosion  products,  there  will  not  be 
any  risk  to  human  health  or  marine  Ufe 
at  the  test  site.  100%  of  the  soUd 


explosion  products  and  10%  of  the 
gases  will  remain  in  the  water.  All 
products  have  predicted  concentration 
levels  well  below  permissible 
concentrations,  indicating  no  hazard  to 
marine  life. 

The  impacts  of  detonation  of  the 
explosive  charge  on  the  biological 
environment  are  also  evaluated  imder 
EO  12114.  The  impacts  are  evaluated  for 
several  categories  of  marine  Ufe. 
Plankton  would  be  affected  mainly  by 
the  physical  force  of  the  shock  wave 
from  the  detonations.  No  lasting  impacts 
on  plankton  communities  due  to 
cavitation  or  chemical  products  are 
expected.  The  detonations  could  have 
two  main  effects  on  pelagic  fish.  First, 
fish  v^thin  a  certain  radius  will  be 
killed  or  injured  by  the  resulting  shock 
waves.  The  predicted  10%  mortahty 
range  for  fish  (i.e.,  a  distance  beyond 
which  at  least  90%  of  fish  would 
survive)  ranges  from  22  m  (73  ft)  for 
non-swimbladder  fish  to  over  914  m 
(3,000  ft)  for  some  of  the  small  swim- 
bladder  fish.  A  large  fish  kill  is  not 
expected  because  detonation  would  be 
postponed  if  large  schools  are  observed 
within  1.85  km  (1  nmi)  of  the 
detonation  point.  Secondly,  fish  at 
greater  distances  may  react  behaviorally 
to  sound  impulses  from  the  blast.  It  is 
expected  that  any  behavioral  responses 
to  low-frequency  soimds  from  the 
imderwater  explosions  would  be  short 
term  and  reversible. 

The  detonation  of  the  explosive 
charge  on  marine  mammals  may  have 
two  types  of  potential  impacts.  First, 
marine  mammals,  if  they  are  present 
and  are  not  detected  during  pre-test 
monitoring  within  about  1.85  km  (1 
nmi)  of  the  detonation  point,  may  be 
killed  or  injured.  Second,  marine 
mammals  at  greater  distances  [up  to 
15.7  km  (8.5  nmi)  for  odontocetes  and 
23.5  km  (12.7  nmi)  for  mysticetes]  may 
experience  auditory  effects  such  as 
temporary  threshold  shift  (TTS).  At  still 
greater  distances,  some  marine 
mammals  may  hear  the  detonations  and 
exhibit  a  momentary,  minor  behavioral 
response.  Criteria  for  marine  mammal 
lethality,  injury,  and  harassment  were 
developed  through  extensive  literature 
review  and  modeling  and  were  fully 
discussed  in  the  FEIS. 

Because  the  proposed  action  may 
result  in  mortality,  injury,  or  harassment 
of  marine  mammals,  the  Navy  submitted 
a  request  for  "incidental  take" 
authorization  from  the  NMFS 
concurrently  with  the  release  of  the 
DEIS.  The  MMPA  allows  the  incidental 
(but  not  intentional)  taking  of  marine 
mammals  upon  request  if  the  taking  will 
(1)  have  a  negligible  impact  on  the 
species  or  stock(s);  and  (2)  not  have  an 


unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses.  In  response  to  the 
Navy's  incidental  take  request,  the 
NMFS  published  a  Proposed  Rule  in  the 
Federal  Register  on  August  2, 1996  (61 
FR  40377).  A  Final  Rule  must  be  issued 
before  shock  testing  can  proceed.  In 
addition,  because  listed  (endangered 
and  threatened)  species  of  marine 
mammals  and  sea  turtles  may  occur  at 
the  Mayport  area,  formal  consultation 
with  the  NMFS  was  required  under  the 
ESA.  The  DEIS  served  as  the  Biological 
Opinion  submitted  to  the  NMFS.  The 
NMFS  issued  a  Biological  Opinion 
taking  into  account  the  cumulative 
impacts  of  all  activities  potentially 
affecting  listed  marine  mammal  and 
turtle  populations  which  concluded 
that,  with  mitigation  included  in  the 
proposed  action,  shock  testing  is  not 
likely  to  jeopardize  the  continued 
existence  of  endangered  or  threatened 
species  or  result  in  destruction  or 
adverse  modification  of  their  critical 
habitat 

To  provide  numbers  for  the  incidental 
take  request  submitted  to  the  NMFS,  it 
was  necessary  for  Navy  to  estimate 
nimibers  of  potentially  affected  animals. 
The  analysis  performed  by  the  Navy 
deliberately  overestimated  numbers  of 
affected  animals  in  order  to  provide  an 
up]}er  bound  on  potential  impacts.  The 
number  of  marine  mammals  potentially 
killed,  injured,  or  harassed  as  a  result  of 
the  proposed  detonations  was  estimated 
using  a  series  of  steps  and  assumptions 
described  in  the  FEIS.  Maximum  ranges 
for  mortality,  injury,  and  harassment 
were  defined  using  criteria  developed  in 
the  FEIS.  The  mortality  and  injury 
criteria  were  based  on  tests  conducted 
vkrith  terrestrial  mammals,  the 
harassment  criterion  was  based  on 
temporary  threshold  shift  (TTS)  in 
bottlenose  dolphins.  Mean  densities  of 
each  species  were  multiplied  by  the  area 
of  the  mortality,  injury,  and  harassment 
ranges  to  estimate  the  number  of 
mammals  and  tiutles  affected  "without 
mitigation".  The  mitigation 
effectiveness  was  then  estimated  for 
each  species,  taking  into  account  the 
probability  of  detection  by  aerial  and 
surface  observers  and  passive  acoustic 
monitoring.  For  mortality  and  injury, 
the  "without  mitigation"  numbers  for 
each  species  were  then  multiplied  by  (1 
minus  mitigation  effectiveness),  which 
is  the  probability  of  not  detecting  that 
species  during  pre-detonation 
monitoring.  The  resulting  values  are  the 
expected  nujnber  of  undetected  animals 
of  each  species  within  the  mortaUty  and 
injury  range.  For  harassment,  the  "with 
mitigation"  numbers  were  assiuned  to 
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be  equal  to  the  "without  mitigation" 
numbers,  becajuse  only  a  small 
proportion  of  the  harassment  radius  is 
within  the  Safety  Range. 

The  chterioA  by  which  the  mortality 
range  was  defiiied  in  the  FEIS  was  onset 
of  extensive  luiig  hemorrhage.  The  range 
varies  depending  on  mammal  weight, 
with  the  smallest  mammals  having  the 
greatest  range.  The  maximiun  predicted 
range  for  a  sm^ll  marine  mammal  (a  calf 
dolphin)  was  il  km  (0.6  nmi).  The  FEIS 
analysis  assumed  that  100%  of  the 
marine  mammtils  within  this  radius 
would  be  killed,  even  though  the 
probability  of  ihortality  from  the  onset 
of  extensive  iu|ig  hemorrhage  was 
estimated  to  b«  only  1%  at  the  outer 
edge  of  this  ra4ge. 

The  measure  of  non-lethal  injury  used 
in  the  FEIS  to  define  the  injury  range 
was  50%  probability  of  eardrum 
rupture.  The  greatest  range,  calculated 
for  a  mammal  ^t  the  bottom,  was  1.85 
km  (1  nmi).  Thfe  FEIS  assumed  that 
100%  of  marine  mammals  within  this 
radius  would  he  injured  even  though 
the  probability  {of  eardrum  rupture  at  the 
outer  edge  of  this  range  is  only  50% 
(and  less  in  near-surface  waters). 

The  1994  amendments  to  the  MMPA 
defined  harassment,  but  do  not  define 
threshold  soim^  levels  sufficient  to 
cause  it.  The  NMFS  has  not  formally 
defined  a  threshold  for  harassment,  but 
has  cited  temporary  threshold  shift 
(TTS)  as  an  exa^nple  (FR  60(104]:28379- 
28386.  31  May  tl995).  TTS  is  a  change 
in  the  threshold  of  hearing  (the  quietest 
sound  that  an  animal  can  hear),  which 
could  temporally  affect  an  animal's 
ability  to  hear  cjalls,  echolocation 
sounds,  and  otl^er  ambient  sounds.  In 
the  FEIS,  TTS  was  used  as  the  criterion 
for  acoustic  harassment  of-maiine 
mammals.  Baseti  on  the  results  of  TTS 
experiments  in  jbottlenose  dolphins,  an 
energy  density  TTS  criterion  of  182  dB 
re  IjiPa^.sec  was  used.  Separate  ranges 
were  calculated  for  odontocetes  and 
mysticetes  basep  on  their  differing 
sensitivity  to  loW  fi^uencies.  For 
odontocetes,  which  are  "high  frequency 
speciahsts,"  all  frequencies  greater  than 
or  equal  to  10  Hz  were  included.  The 
harassment  range  is  predicted  to  be  15.7 
km  (8.5  nmi)  fof  odontocetes  and  23.5 
km  (12.7  nmi)  fpr  mysticetes. 

Detailed  calculations  of  range 
distances,  estinjates  of  marine  mammal 
densities,  and  mitigation  effectiveness 
can  be  found  in  the  FEIS.  While  the 
Navy  does  not  ^ticipate  any  lethal  or 
injurious  takes  Mil  result  from  the  five- 
detonation  shock  test,  the  theoretical 
calculations  baaed  on  the  previously 
described  criteria  indicate  the  potential 
for  1  lethal  take}  5  injurious  takes,  and 
1,788  harassment  takes  of  marine 


mammals.  These  numbers  have  several 
levels  of  conservatism  built  into  them. 
Calculations  were  done  using  data  from 
both  the  1995  and  1997  surveys  with  the 
largest  resulting  numbers  being  chosen. 
The  numbers  were  then  compared  to  the 
results  from  the  DEIS  method  of 
calculation,  vdth  the  largest  numbers 
again  being  selected. 

There  is  comparatively  little 
experimental  or  theoretical  data  upon 
which  to  base  mortality  and  injury 
ranges  for  sea  tiutles.  Therefore,  the 
FEIS  used  the  corresponding  ranges  for 
marine  mammals.  While  these  ranges 
were  based  on  experiments  with 
mammals,  it  is  reasonable  to  assimae  sea 
turtle  lungs  and  other  gas-containing 
organs  would  be  similarly  affected  by 
shock  waves.  Calculations  indicate  the 
maximum  potential  for  8  mortaUties.  30 
injuries,  and  1,679  harassments. 
Calculations  in  the  FEIS  were  done 
using  data  from  both  the  1995  and  1997 
surveys  with  the  largest  resulting 
numbers  (1997)  being  chosen.  The 
numbers  were  then  compared  to  the 
results  from  the  DEIS  method  of 
calculation,  with  the  largest  numbers 
again  being  selected.  Loggerheads  and 
leatherbacks,  Usted  as  threatened  and 
endangered  respectively,  are  the  two 
species  that  may  potentially  be  killed  or 
injured.  Loggerheads  make  up  most  of 
the  population  and  are  the  species  most 
likely  to  be  killed  or  injured.  The  three 
other  sea  turtle  species  (green, 
hawksbill.  and  Kemp's  ridley)  are  also 
endangered  or  threatened,  but  are 
primarily  inshore  species  which  were 
not  seen  during  the  1995  or  1997  aerial 
surveys.  Therefore,  no  mortalities  or 
injuries  of  these  species  are  expected. 

Navy  also  analyzed  the  impacts  on 
minority  and  low-income  populations 
pursuant  to  Executive  Order  12898, 
Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,  reprinted  in  42  U.S.C. 
4321.  The  proposed  action  would  not 
have  any  adverse  impacts  on  the  human 
population  and  would  not  have  a 
disproportionately  high  effect  on  any 
minority  or  low-income  group. 

Mitigation 

Mitigation,  as  defined  by  the  Coimcil 
on  Environmental  Quality,  includes 
measures  to  minimize  impacts  by 
limiting  the  degree  or  magnitude  of  a 
proposed  action  and  its  implementation. 
The  shock  test  at  Mayport  includes  the 
following  mitigation  measures:  (1)  A 
schedule  shift  to  avoid  high  densities  of 
sea  turtles;  (2)  a  vessel  exclusion  zone 
for  operational  security;  (3)  measures  to 
deal  with  unexploded  ordnance  in  the 
unlikely  event  of  a  misfire,  and  (4)  a 


marine  mammal  and  sea  turtle 
mitigation  plan  to  minimize  the  risk  of 
impacts  to  these  animals. 

The  schedule  shift  will  allow  testing 
at  Mayport  only  between  May  1  and 
September  30.  No  testing  will  occur  in 
April  when  turtle  densities  are  highest. 
This  mitigation  measure  is  based  on  the 
results  of  aerial  surveys  conducted 
between  April  and  September  1995. 
Based  on  the  1995  data  and  the  likely 
concentration  of  loggerhead  turtles  in 
offshore  waters  prior  to  nesting  season, 
exclusion  of  April  from  the  test 
schedule  is  considered  a  reasonable 
precaution. 

An  exclusion  zone  of  9.3  km  (5  nmi) 
radius  will  be  established  around  the 
detonation  point  to  exclude  all  non-test 
ship,  submarine,  and  aircraft  traffic. 
Any  traffic  within  an  18.5  km  (10  nmi) 
radius  will  be  warned  to  alter  course  or 
will  be  escorted  from  the  site.  Notices  to 
Airmen  and  Mariners  will  be  published 
in  advance  of  each  test.  An  immediate 
HOLD  on  the  test  will  be  ordered  if  any 
unauthorized  craft  enters  the  exclusion 
zone  and  caimot  be  contacted.  The 
HOLD  will  continue  imtil  the  exclusion 
zone  was  clear  of  unauthorized  vessels. 
The  size  of  the  exclusion  zone  is 
necessary  to  ensure  that  conunercial 
ships  have  no  impact  on  operational 
security  and  to  allow  large  vessels 
sufficient  time  to  change  course. 

The  probability  of  a  charge  not 
detonating  during  a  test  is  remote. 
Should  a  charge  fail  to  explode,  the 
Navy  will  attempt  to  identify  the 
problem  and  detonate  the  charge  (with 
all  marine  mammal  and  sea  turtle 
mitigation  measures  in  place  as 
described  below).  If  these  attempts  fail, 
the  Navy  will  recover  the  explosive  and 
disarm  it.  Only  in  case  of  an  extreme 
emergency  or  to  safeguard  human  Ufe, 
will  the  Navy  dispose  of  the  charge  at 
sea.  The  possibility  of  disposing  the 
explosive  charge  at  sea  is  very  remote. 
However,  if  disposal  at  sea  is  necessary, 
the  charge  will  be  disposed  in  a  manner 
that  will  not  pose  a  hazard  to  the  public. 

A  detailed  marine  mammal  and  sea 
turtle  mitigation  plan  has  been 
developed  to  reduce  or  eliminate  the 
effects  of  shock  testing  on  these  animals. 
The  plan  includes  the  same  type  of 
monitoring  and  mitigation  efforts 
successfully  used  during  the  shock  trial 
of  the  USS  JOHN  PAUL  JONES  in  1994 
off  the  coast  of  southern  California 
where  marine  mammal  densities  are 
about  25  times  higher  than  at  Mayport. 
The  mitigation  plan  would  build  upon 
previous  efforts  to  avoid  or  reduce 
potential  environmental  impacts  (i.e., 
choice  of  Mayport  based  on  the  lower 
density  of  marine  mammals).  The 
mitigation  plan  is  designed  to  address 
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mitigation  requirements  specified  by  the 
NMFS. 

The  NMFS  Biological  Opinion 
included  reasonable  and  prudent 
measures  and  terms  and  conditions  to 
minimize  the  impact  of  the  take  on 
listed  species  as  a  result  of  the  proposed 
action.  The  measures  include:  (1)  aerial 
svuveys  must  be  conducted  in  sea  states 
having  conditions  no  greater  than  33- 
50%  whitecaps  on  the  surface  and  wave 
height  of  2-3  feet;  (2)  the  charge  shall 
not  be  detonated  if  visibility  is  less  than 
3  nmi;  (3)  detonations  must  not  occur 
within  2  nmi  of  large  sargassum  rafts  or 
aggregations  of  jellyfish.  If  sargassum 
rafts  persist  within  the  safety  zone  and 
caimot  be  avoided,  the  Navy  should 
attempt  to  collect  hatchlings  from 
observed  rafts;  (4)  the  Navy  must  use 
satellite  telemetry  images  of  sea  surface 
temperature  and  aerial  survey  indicators 
to  identify  the  western  wall  of  the  Gulf 
Stream.  E)etonations  must  be  confined  to 
waters  within  the  Gulf  Stream,  no  closer 
than  2  nmi  of  the  western  boundary;  (5) 
detonation  would  be  postponed  if  a 
Northern  Right  Whale  is  sighted  within 
the  safety  or  buffer  zone;  (6)  if  listed 
marine  mammals  (other  than  the 
Northern  Right  Whale)  are  detected 
within  the  bufiier  zone  and  subsequently 
cannot  be  detected,  sighting  and 
acoustic  teams  will  search  the  area  for 
2V2  hours  before  assuming  the  animal 
has  left  the  buffer  zone;  and  (7)  if  during 
post-detonation  monitoring  any  sea 
turtles  or  marine  mammals  are  observed 
in  the  safety  area  immediately  after 
detonation,  the  Navy  must  review  its 
pre-detonation  monitoring  procedures 
with  NMFS  prior  to  the  next  detonation. 
To  minimize  impacts  to  endangered 
marine  mammals,  the  Navy  should 
implement  all  mitigation,  monitoring 
and  reporting  requirements  outlined  in 
the  final  rule  to  authorize  the  taking  of 
a  small  niunber  of  marine  mammals 
incidental  to  the  underwater  detonation 
of  conventional  explosives  in  the  waters 
off  Mayport  (50  CFR  216.161-216.166). 
in  compliance  with  section  101(a)(5)  of 
the  MMPA.  Additional  requirements 
may  also  be  sp>ecified  in  a  Letter  of 
Authorization  issued  under  these 
regulations. 

Integral  to  the  mitigation  plan  is  the 
concept  of  a  Safety  Range.  For  the 
SEA  WOLF  shock  test,  a  3.7  km  (2  nmi) 
radius  Safety  Range  will  be  established 
aroimd  the  detonation  point.  The  Safety 
Range  takes  into  consideration  the 
estimated  ranges  for  various  levels  of 
injury  and/or  mortaUty  associated  with 
detonation  of  a  4,536  kg  (10,000  lb) 
explosive.  Based  on  analyses  presented 
in  the  FEIS.  the  maximum  distance  for 
injury  (50%  probability  of  eardrum 
ruptiue)  to  a  marine  mammal  or  turtle 


is  1.85  km  or  about  1  nmi  bom  the 
detonation.  The  50%  eardrum  ruptiu* 
range  has  been  doubled  to  established  a 
3.7  km  (2  nmi)  Safety  Range.  The 
probability  of  eardrum  rupture  is 
believed  to  be  less  than  10%. 

For  mitigation  monitoring  purposes,  a 
1.85  km  (1  runi)  Buffer  Zone  will  be 
added  to  the  3.7  km  (2  nmi)  Safety 
Range  to  accommodate  the  possible 
movement  of  marine  mammals  and 
turtles  toward  the  Safety  Range. 
Specifically,  the  area  encompassed 
within  a  5.6  km  (3  nmi)  radius  from  the 
detonation  point  would  be  monitored  in 
an  effort  to  detect  any  marine  mammals 
or  turtles  approaching  the  3.7  km  (2 
luni)  Safety  Range. 

The  mitigation  plan  includes  three 
components;  (1)  aerial  surveys  and 
monitoring;  (2)  shipboard  monitoring 
from  the  operations  vessel  and  the 
Marine  Animal  Recovery  Team  (MART) 
vessel;  and  (3)  passive  acoustic 
monitoring  using  the  Marine  Mammal 
Acoustic  Tracking  System  (MMATS). 
Aerial  and  shipboard  monitoring  teams 
would  identify  and  locate  cetaceans  and 
tiulles  on  the  stirface,  whereas  the 
acoustic  monitoring  team  would  detect 
and  locate  calls  from  surfaced  and 
submerged  cetaceans.  All  mitigation 
team  members  will  be  qualified, 
experienced  professionals.  Specific 
minimum  qualifications  were  outlined 
in  the  FEIS. 

The  mitigation  plan  consists  of  three 
phases:  specific  test  site  selection 
surveys,  pre-detonation  monitoring,  and 
post-detonation  monitoring.  The 
specific  test  site  selection  surveys  begin 
three  weeks  prior  to  detonation,  when 
an  aerial  survey  will  be  flown  to  select 
one  primary  and  two  secondary  test 
sites,  based  primarily  on  the  lowest 
relative  abundance  of  marine  mammals 
and  turtles.  An  aerial  survey  will  be 
conducted  at  the  three  sites  two  to  three 
days  prior  to  each  detonation  in  order 
to  rank  the  sites  by  scarcity  of  marine 
mammals.  Through  the  comparison  of 
data  collected  during  this  survey,  the 
selection  of  the  primary  and  two 
secondary  sites  will  be  confirmed. 

The  pre-detonation  monitoring  will 
ensure  the  site  is  free  of  visually  or 
acoustically  detectable  marine 
mammals,  as  well  as  visible  sea  turtles, 
large  sargassum  rafts,  large  jellyfish 
concentrations,  large  schools  of  fish, 
and  large  flocks  of  seabirds.  The 
morning  of  a  test  day.  a  mitigation  team 
comprised  of  12-15  observers, 
experienced  in  marine  mammal  survey 
or  acoustic  detection  will  assist  the  Lead 
Scientist  in  evaluating  test  site 
conditions.  The  Lead  Scientist  will  have 
the  flexibility  to  move  the  test  site 
should  the  mitigation  team  find 


unacceptable  levels  of  marine  life  in  the 
area.  Beginning  two  and  one  half  hours 
prior  to  and  up  to  detonation,  the 
mitigation  team  will  monitor  the  safety 
range  for  the  presence  of  marine 
mammals  and  sea  turtles  or  large 
concentrations  of  sargassimi,  jellyfish, 
fish,  or  seabirds.  The  Lead  Scientist  will 
have  the  authority  to  hold  the 
detonation  or  recommend  moving  to 
one  of  the  secondary  sites  if  the 
presence  of  marine  life  persists  within 
the  safety  range. 

Post-detonation  monitoring  will  be 
conducted  by  the  MART  vessel  for  48 
hours  after  each  detonation  where  a 
subsequent  detonation  is  planned. 
Aerial  and  shipboard  monitoring  are 
intended  to  locate  and  identify  any  dead 
or  injured  animals.  The  MART  vessel 
will  be  assisted  by  the  aerial  mitigation 
team  for  up  to  three  hours  per  day 
during  the  48-hour  period.  After  the  last 
detonation,  monitoring  by  the  aerial 
team  and  the  MART  will  continue  for 
seven  days  to  detect  any  potentially 
injured  or  dead  animals  moving  in  the 
predominant  direction  and  speed  of  the 
Gulf  Stream.  Coordination  with 
stranding  networks  and  necropsy 
specialists  will  be  maintained  through 
the  SEA  WOLF  test  period  as  well  as 
after. 

Comment  Received  on  the  FEIS 

After  the  Final  Environmental  Impact 
Statement  (FEIS)  was  distributed  to  the 
public  for  a  30-day  review  period 
ending  on  July  6.  1998.  the  Navy 
received  seven  conunent  letters.  One 
letter  came  from  a  regulatory  agency, 
and  six  from  individual  citizens.  The 
conunents  did  not  raise  any  new  issues 
concerning  the  environmental  analysis 
or  discuss  any  mitigation  measures 
other  than  those  addressed  in  the  FEIS. 
Generally,  concern  centered  on  the 
perception  that  a  better  way  to 
accomplish  the  objectives  of  this  test 
must  exist.  However,  all  alternatives 
offered  had  been  previously  considered. 

The  U.S.  Environmental  Protection 
(EPA)  Region  Four  letter  commented  on 
the  extensive  efforts  that  will  be 
employed  by  the  Navy  to  reduce  risk  to 
mammals  and  turtles  as  well  as 
significant  concentrations  of  other 
marine  biota.  EPA  further  conunented 
that  while  the  mitigation  appeared 
impressive,  its  efficacy  will  become 
apparent  only  after  the  first  detonation 
has  been  evaluated.  For  that  reason, 
they  continue  to  have  some 
environmental  concerns  and  await  with 
interest  the  outcome  of  the  test. 

Six  letters  from  individuals  were  also 
received.  All  six  individuals  expressed 
opposition  to  the  test  as  cui.ently 
planned.  The  letters  recommended  that 
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alternative  met^iods.  location,  or  time  be 
chosen  for  the  test.  Concerns  were  also 
expressed  about  the  impacts  to  marine 
life  that  might  occur.  These  concerns 
focused  on  streps,  loss  of  hearing,  and 
loss  of  life,  parjicularly  among 
endangered  sp^ies.  Each  of  these 
concerns  is  considered  and  evaluated  in 
theFEIS. 

Regulations  Governing  the  Testing 
Decision 

The  propose^  action,  shock  testing 
the  SEA  WOLF  submarine  at  an  offshore 
site  is  consistent  with  Section  2366, 
Title  10,  United  States  Code  (10  U.S.C. 
2366),  which  stiates  that  a  covered 
system,  such  as  a  submarine,  cannot 
proceed  beyond  initial  production  until 
realistic  survivibility  testing  of  the 
system  is  completed.  Realistic 
survivability  testing  means  testing  for 
the  vulnerability  of  the  system  in 
combat  by  firinc  munitions  likely  to  be 
encountered  in  combat  with  the  test 
system  configuied  for  combat. 

The  National  Environmental  Policy 
Act  (NEPA)  of  1969  and  Executive 
Order  12114,  "Environmental  Effects 
Abroad  of  Major  Federal  Actions" 
require  full  evaluation  of  the  impacts 
resulting  from  ifiajor  federal  actions. 
NEPA  apphes  tto  federal  actions  within 
U.S.  territory  wple  Executive  Order 
12114  applies  tt  activities  and  impacts 
outside  territorijal  seas.  The  FEIS  was 
prepared  in  accordance  with  NEPA  and 
Executive  OrdeMZl  14. 

Executive  Or^er  12898,  "Federal 
Actions  to  Addjess  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations"  is  intended  to 
identify  and  ad^iress  disproportionately 
high  and  adver^  human  health  or 
environmental  tffects  on  members  of 
minority  or  lowj-income  populations. 
Shock  testing  a]|d  associated  mitigation 
operations  will  occur  well  offshore  and 
would  result  in  Jninor  and/or  temporary 
impacts  to  the  t^st  site  with  no 
significant  direct  or  indirect  impacts  on 
the  human  popiilation. 

The  Endangeoed  Species  Act  (ESA)  of 
1973  prohibits  jeopardizing  endangered 
and  threatened  ipecies  or  adversely 
modifying  critiaal  habitats  essential  to 
their  survival.  Section  7  of  the  Act 
requires  consultation  with  the  NMFS 
and  the  U.S.  Fi*  and  Wildlife  Service 
(USFWS)  to  determine  whether  any 
endangered  or  threatened  species  under 
their  jurisdiction  may  be  affected  by  the 
proposed  action).  No  formal  consultation 
with  USFWS  was  required  because 
USFWS  determined  that  there  are  no 
species  or  critical  habitat  under  their 
jurisdiction  that] could  be  affected. 
Formal  consultation  with  NMFS  was 
completed  wheii  the  NMFS  issued  a 


Biological  Opinion  on  December  12, 
1996. 

The  Marine  Mammal  Protection  Act 
(MMPA)  of  1972  establishes  a  national 
poUcy  designed  to  protect  and  conserve 
marine  mammals  and  their  habitat. 
Section  101(a)(5)  of  the  MMPA  allows, 
upon  request,  the  incidental  (but  not 
intentional)  taking  of  marine  mammals 
if  certain  findings  are  made  and 
regulations  issued.  Permission  may  be 
granted  if  the  taking  will  have  a 
negligible  impact  on  the  species  or  stock 
and  not  have  an  immitigable  adverse 
impact  on  the  availability  of  the  species 
or  stock  for  subsistence  uses. 
Concurrent  with  the  release  of  the  DEIS, 
the  Navy  submitted  an  incidental  small 
take  application  to  the  NMFS.  Based  on 
this  application,  the  NMFA  published  a 
Proposed  Rule  on  August  2, 1996  (61  FR 
40377)  and  participated  in  joint  public 
hearings.  The  Proposed  Rule  specified 
take  limits  as  well  as  mitigation, 
monitoring  and  reporting  requirements. 
A  Final  Rule  must  be  issued  before  the 
shock  test  can  proceed. 

The  Marine  Protection,  Research  and 
Sanctuaries  Act  (Ocean  Dumping  Act)  of 
1972  makes  it  illegal  for  any  person  to 
transport  material  fi-om  the  U.S.  for  the 
purpose  of  dumping  it  into  ocean 
waters.  The  term  "dumping"  as  defined 
under  the  Act  does  not  include 
intentional  placement  of  any  device  in 
ocean  waters  for  a  purpose  other  than 
disposal. 

Conclusion 

Shock  testing  the  SEA  WOLF 
submarine  in  an  area  offshore  of 
Mayport,  Florida  is  the  alternative  that 
best  meets  the  project  purpose  and 
need,  satisfies  operational  criteria,  and 
minimizes  environmental  impacts. 
Potentially  significant  direct  impacts 
resulting  from  the  test  include  mortality, 
injury,  and  acoustic  harassment  of 
marine  mammals  and  sea  turtles.  While 
nimibers  have  been  calculated  to  define 
the  potential  lethal,  injurious,  and 
harassment  take  that  might  occur,  it  is 
expected  that  the  mitigation  and 
monitoring  program  will  minimize  the 
risk  to  marine  mammals  and  sea  turtles. 
Therefore,  while  the  Navy  has 
submitted  an  application  for  incidental 
take  as  previously  discussed,  no 
mortalities  or  injuries  are  expected  to 
occur. 

The  alternative  to  performing  the 
shock  test  at  an  area  offshore  of 
Mayport,  Florida  is  to  perform  the  test 
at  an  area  offshore  of  Norfolk,  Virginia. 
Most  environmental  impacts  of  shock 
testing  were  determined  to  be  similar  at 
Mayport  or  Norfolk.  However,  the  two 
areas  differ  significantly  with  respect  to 
potential  impacts  on  marine  manunals 


and  sea  turtles.  The  most  significant 
environmental  difference  between  the 
areas  is  the  much  lower  risk  of  impacts 
to  marine  mammals  at  the  Mayport  area. 
This  comparison  also  indicates  that 
Mayport  has  the  lowest  overall  risk  of 
significant  environmental  impacts. 
Considering  all  components  of  the 
physical,  biological,  and  socioeconomic 
envirormient,  potential  impacts  would 
be  less  at  the  Mayport  area. 

The  "No  Action"  alternative  would 
avoid  all  environmental  impacts  of 
shock  testing.  It  does  not,  however, 
support  the  development  of  the  best 
assessment  of  the  survivability 
characteristics  of  the  submarine.  For 
that  reason,  it  was  dropped  from  further 
consideration. 

Accordingly,  the  Navy  selects  the  area 
off  Mayport,  Florida  for  the  shock  test 
of  the  SEA  WOLF  submarine.  The 
SEA  WOLF  submarine  would  be  shock 
tested  in  a  manner  consistent  with  the 
requirements  stated  by  the  NMFS  and 
the  description  of  the  test  in  the  FEIS. 
However,  the  Department  of  Defense 
Appropriations  Act,  1999  (H.R.  4103) 
deletes  the  funding  necessary  to  support 
shock  testing  in  FYOO.  In  light  of  this 
development,  the  Navy  must  reassess 
when,  if  ever,  the  shock  test  can  be 
budgeted  and  conducted. 

Dated:  January  11, 1999. 
H.  Lee  Buchanan, 

Assistant  Secretary  of  the  Navy(RDS'A). 
(FR  Doc.  99-1308  Filed  1-20-99;  8:45  am) 
BILUNQ  COOE  3*10-FF-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Financial  and  Chief  Information  Officer, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
22,  1999. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patiick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  SW,  Room  5624, 
Regional  Office  Building  3,  Washington, 
DC  20202-4651,  or  should  be 
electronically  mailed  to  the  internet 
address  Pat  Shenill@ed.gov,  or  should 
be  faxed  to  202-708-9346. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  70»-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Financial  and  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  pubUc  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  January  14, 1999. 
Kent  H.  Hannaman, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Financial  and  Chief 
Information  Officer. 

Office  of  the  Under  Secretary 

Type  o/flev7e»v.- Revision. 


Title:  Third  National  Even  Start 
Evaluation:  Performance  Information 
Reporting  System  and  Experimental 
Study. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burc/en;  Responses:  1,350.  Burden 
hours:  63,503. 

Abstract:  The  third  national  Even 
Start  evaluation  calls  for  two  data 
collection  activities:  (1)  The  Even  Start 
Performance  Information  Reporting 
System  involves  the  refinement  and 
maintenance  of  a  data  collection  system, 
collection  and  analysis  of  descriptive 
and  outcome  data  from  all  Even  Start 
grantees,  and  training  of  local  Even  Start 
project  directors  in  data  collection  and 
technical  assistance  to  them.  (2)  The 
Even  Start  Experimental  Study  involves 
recruiting  20  projects  to  participate  in 
an  experimental  evaluation  of  tbe 
effectiveness  of  Even  Start,  random 
assignment  of  new  famihes  to  Even  Start 
or  control  groups,  and  measurement  of 
child,  adult,  and  family  outcomes  in  fall 
1999  and  spring  2000. 

[PR  Doc.  99-1305  Filed  1-20-99;  8:45  am) 

BILUNG  CODE  4000-01-P 


OEPARTMErfT  OF  EDUCATION 

Notice  of  proposed  Information 
collection  requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507(j)),  since  pubHc 
harm  is  reasonably  likely  to  result  if 
normal  clearance  procedures  are 
followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  January  29, 1999.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
March  22, 1999. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs,         , 
Attention:  Danny  Werfel,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget;  725  17th 
Street,  N.W.,  Room  10235,  New 


Executive  Office  Building,  Washington, 
D.C.  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.  ,  Room 
5624,  Regional  Office  Building  3, 
Washington,  D.C.  20202^651,  or 
should  be  electronically  mailed  to  the 

internet  address  Pat Shemll@ed.gov, 

or  should  be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMIATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday- 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  pubUc  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
abihty  to  perform  its  statutory 
obligations.  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  l)eginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  fi^uency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  biu-den  accurate;  (4)  how  might  the 
Department  enhance  die  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
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collection  on  i^espondents,  including 
through  the  usb  of  information 
technology. 

IDated:  January  15. 1999. 
Kent  H.  Hannawan, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Postsfcondary  Education 

Type  of  Review:  New. 

Title:  Applioation  Package  for  Gaining 
Early  Awareness  and  Readiness  for 
Undergraduate  Programs  (GEAR  UP). 

Abstract:  Partnerships  and  states 
proposing  to  conduct  early  intervention 
and  scholarshib  components  imder 
GEAR  UP  need  to  respond  to  this 
collection  of  information.  Applications 
submitted  will  be  reviewed  to  access  the 
quality  of  the  proposed  GEAR  UP 
projects. 

liiis  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Thoefoie,  this  30-day  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 

Additional  iMformation:  The 
application  paduge  requests 
programmatic  and  budgetary 
information  needed  to  evaluate  new 
^>plications  and  make  funding 
decisions  based  on  the  authorizing 
legislaticui,  program  regulations,  and 
EDGAR.  The  package  will  also  be  used 
to  collect  the  information  necessary  to 
determine  if  it  is  in  the  best  interest  of 
the  government  to  make  new  and 
continuing  awards  under  GEAR  UP. 

Frequency:  Annually. 

Affected  Public:  Businesses  or  other 
for-profit;  Not-lw-profit  institutions; 
State,  local  or  fribal  Gov't,  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  2,000;  Burden 
hours:  120,000. 

[FR  Doc.  99-1381  Filed  1-20-99;  8:45  am] 
MIIMf)  COOC  4Mt-ai-9 


DEPARTMENT  OF  ENERGY 

Offlc*  of  Science  Financial  Assistance 
Program  Notic*  99-1 1 ;  Fundamental 
Reeearch  in  C«rt)on  Management 

AQENCY:  U.S.  Department  of  Energy 
(DOE) 

ACTION:  Notice  nviting  research  grant 
applications.     ! 

SUMMARY:  The  Office  of  Basic  Energy 
Sciences  (BES)  j  of  the  Office  of  Science 
(SC),  U.S.  Department  of  Energy  (DOE), 
hereby  announces  its  interest  in 


receiving  appUcations  for  research 
grants  in  the  area  of  fundamental 
research  underlying  potential  strategies 
to  reduce  or  limit  gaseous  carbon 
production  from  fossil  fuel  use. 
Research  areas  of  particular  interest 
include:  Geosciences  research  related  to 
understanding  the  geophysics  and 
geochemistry  of  potential  reservoirs 
appropriate  for  subsurface  sequestration 
of  carbon  dioxide;  Energy  Biosciences 
research  related  to  chemical  and  cellular 
mechanisms  of  carbon  fixation  in 
plants;  Chemical  Sciences  research 
related  to  enhancing  our  molecular  level 
understanding  of  CO2  production  and 
utihzation  chemistry  relevant  to 
managing  our  carbon  resources 
including,  but  not  limited  to,  such  areas 
as  combustion  and  chemical  dynamics, 
photochemical  conversion, 
electrochemical  energy  storage  and 
conversion,  catalysis,  and  membrane 
separation  science;  and  Materials 
Science  research  related  to  ceramics, 
metals,  polymers  and  other  materials 
needed  for  higher  efficiency  power 
systems.  Carbon  Management  is  a 
cooperative  activity  within  DOE 
between  the  Office  of  Science  and  the 
Office  of  Fossil  Energy.  Participants 
within  the  Office  of  Science  include 
both  the  Office  of  Basic  Energy  Sciences 
and  the  Office  of  Biological  and 
Environmental  Research. 
DATES:  Applicants  are  strongly 
encouraged  to  submit  a  brief 
preapplication.  All  preapplications, 
referencing  Program  Notice  99-11, 
should  be  received  by  EXDE  by  4:30 
P.M.,  E.S.T.,  February  16, 1999.  A 
response  to  the  preapplications 
discussing  the  potential  program 
relevance  and  encouraging  or 
discouraging  a  formal  application 
generally  will  be  commimicated  to  the 
applicant  within  14  days  of  receipt. 
The  deadline  for  receipt  of  formal 
applications  is  4:30  P.M.,  E.S.T.,  April 
1, 1999,  in  order  to  be  accepted  for  merit 
review  and  to  permit  timely 
consideration  for  award  in  Fiscal  Year 
1999. 

At)DRESSES:  All  preapplications, 
referencing  Program  Notice  99-11, 
should  be  sent  to  Dr.  Nicholas  B. 
Woodward,  Division  of  Engineering  and 
Geosciences,  SC-15,  Office  of  Science, 
U.S.  Department  of  Energy,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290. 

Formal  applications,  referencing 
Program  Notice  99-11,  must  be  sent  to: 
U.S.  Department  of  Energy,  Office  of 
Science,  Grants  and  Contracts  Division, 
SC-64, 19901  Germantown  Road, 
Germantown.  MD  20874-1290,  ATTN: 
Program  Notice  99-11.  This  address 


must  also  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express  Mail  or  any  other  commercial 
overnight  delivery  service,  or  when 
hand-carried  by  the  applicant. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  concerning  research  topics  in 
specific  technical  areas,  contact  the 
following  individuals  in  the  appropriate 
division  of  interest:  Dr.  Nicholas  B. 
Woodward  (301-903-4061;  e-mail: 
nick.woodward@oer.doe.gov).  Division 
of  Engineering  and  Geosciences,  SC-IS, 
Office  of  Science,  U.S.  Department  of 
Energy,  19901  Germantown  Road, 
Germantown,  MD  20874-1290,  division 
telephone  (301)  903-5822,  fax  (301) 
903-0271. 

Dr.  Gregory  L.  Dilworth,  Division  of 
Energy  Biosciences,  SC-17,  Office  of 
Science,  U.S.  Department  of  Energy, 
19901  Germantown  Road,  Germantown, 
MD  20874-1290,  division  telephone 
(301)  903-2873,  fax  (301)  903-1003,  e- 
mail:  greg.dilworth€k>er.doe.gov. 

Dr.  William  Millman,  Division  of 
Chemical  Sciences,  SC-14,  Office  of 
Science,  U.S.  Department  of  Energy, 
19901  Germantown  Road,  Germantown, 
MD  20874-1290,  division  telephone 
(301)  903-5804.  fax  (301)  903-4110;  e- 
mail:  wllliam.millmanOoer.doe.gov. 

Dt.  Craig  Hartley,  Divisicm  of  Material 
Sciences,  SC-13,  Office  of  Science,  U.S. 
Department  of  Energy,  19901 
Germantown  Road,  Germantown.  MD 
20874-1290.  division  telephone  (301) 
903-3427,  fax  (301)  903-9513,  e-mail: 
craig.hartleydoer.doe.gov. 

The  full  text  of  Program  Notice  99-11 
is  available  via  the  Internet  using  the 
following  web  site  address:  http:// 
www.er.doe.gov/production/grants/ 
grants.html. 

SUPPLEMENTARY  INFORMATION:  The 
production  of  fuels  and  chemicals  by 
plants  and  microorganisms  and  the 
interconversion  of  greenhouse  gases 
requires  a  better  understanding  of  plant 
biochemistry,  physiology,  molecular 
biology,  and  the  structure  and  function 
of  sub-cellular  components,  and  of 
enzymes.  Improvements  in  combustion 
to  reduce  carbon  emissions  requires  a 
molecular  mechanistic  fundamental 
understanding  in  chemical  dynamics 
and  theoretical  chemistry  and  physics. 
Conversion  of  sunlight  to  energy 
requires  an  understanding  in  many 
areas  of  science,  including  solid  state 
physics,  photochemistry, 
photosynthesis,  photosynthetic  and 
nonphotosynthetic  carbon  fixation, 
plant  and  microbial  carbon 
biochemistry,  regulatory  control  of  plant 
assimilate  allocation  and  transport,  and 
molecular  regulatory  mechanisms 
controlling  carbon  metabolism. 
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Fundamental,  molecular  level  insights 
into  cross-cutting  chemical  and  physical 
processes,  for  example  catalysis, 
chemical  and  membrane  separations, 
and  electrochemical  energy  storage  and 
conversion,  are  expected  to  significantly 
impact  carbon  management.  The  search 
for  increased  efficiency  in  energy 
production  and  use  requires 
fundamental  knowledge  in  ceramics, 
metals,  polymers,  solid  state  chemistry, 
and  condensed  matter  physics  for 
materials  that  can  withstand  higher 
temperatures,  have  lower  coefficients  of 
friction,  and  are  stronger  and  lighter. 
Disposal  of  carbon  dioxide  into 
geological  formations  requires  a 
fundamental  understanding  of 
geometric,  structural,  and  hydrologic 
properties  of  reservoirs  and  of 
multiphase,  nonlinear  transport  of 
fluids  in  porous  and  fractured  media 
diuing  sequestration  time-scales  of 
greater  than  100  years. 

Additional  information  on  the  BES 
Research  Program,  including  those 
elements  which  are  not  a  part  of  this 
solicitation,  is  available  at  the  following 
web  site:  http://www.er.doe.gov/ 
production/bes/bes.html.  For 
researchers  who  do  not  have  access  to 
the  world  wide  web,  please  contact  Dr. 
Nicholas  B.  Woodward,  Geosciences 
Research  Program,  SC-15;  U.S. 
Department  of  Energy;  19901 
Germantowrn  Road;  Germantown,  MD 
20874-1290;  phone  (301) 903-5822;  fax 
(301) 903-0271; 

nick.woodward@oer.doe.gov;  for  this 
information. 

Investigators  may  also  wish  to  obtain 
information  about  related  funding 
opportimities  in  the  Office  of  Science, 
Office  of  Biological  and  Environmental 
Research  whose  programs  are  described 
at  web  site  address:  http:// 
www.er.doe.gov/production/ober/ 

ober top.html  and  in  the  Office  of 

Fossil  Energy  whose  programs  are 
described  at  web  site  address:  http:// 
www.fe.doe.gov. 

Program  Funding 

It  is  anticipated  that  up  to  $4  million 
will  be  available  for  multiple  grant 
awards  to  be  made  in  FY  1999, 
contingent  on  the  availability  of 
appropriated  funds.  Multiple  year 
funding  of  grant  awards  is  expected,  and 
is  also  contingent  on  the  availability  of 
appropriated  funds,  progress  of  the 
research,  and  continuing  program  need. 
Applications  received  by  the  Office  of 
Science  under  its  normal  competitive 
application  mechanisms  may  also  be 
deemed  appropriate  for  consideration 
imder  this  aimoimcement  and  may  be 
funded  under  this  program. 


Applicants  are  strongly  encoiu^ged  to 
collaborate  with  researchers  in  other 
institutions,  such  as  universities, 
industry,  non-profit  organizations, 
federal  laboratories  and  Federally 
Fimded  Research  and  Development 
Centers  (FFRDCs),  including  the  DOE 
National  Laboratories.  A  parallel 
announcement  with  a  similar  potential 
total  amount  of  funds  will  be  issued  to 
DOE  Federally  Funded  Research  and 
Development  Centers.  All  projects  will 
be  evaluated  using  the  same  criteria, 
regardless  of  the  submitting  institution. 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  605.10(d): 

1.  Scientific  and/or  Technical  Merit  of 
the  Project, 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach, 

3.  Competency  of  Applicant's  Persormel 
and  Adequacy  of  Proposed  Resources, 

4.  Reasonableness  and  Appropriateness 
of  the  Proposed  Budget. 

The  evaluation  will  include  program 
poUcy  factors  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  an  agency's 
programmatic  needs.  Note,  external  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  may  be  used,  and 
submission  of  an  application  constitutes 
agreement  that  this  is  acceptable  to  the 
investigator(s)  and  the  submitting 
institution. 

Information  about  the  development, 
submission  of  applications,  eligibility, 
limitations,  evaluation,  the  selection 
process,  and  other  policies  and 
procedures  may  be  found  in  10  CFR  Part 
605,  and  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program.  Electronic  access  to 
the  Guide  and  required  forms  is  made 
available  via  the  World  Wide  Web  at: 
http://www.er.doe.gov/production/ 
grants/grants.html.  On  the  SC  grant  face 
page,  form  DOE  F  4650.2,  in  block  15, 
also  provide  the  Pi's  phone  number,  fax 
number  and  e-raail  address.  The 
research  description  must  be  20  pages  or 
less,  exclusive  of  figure  illustrations, 
and  must  contain  an  abstract  or 
summary  of  the  proposed  research  (to 
include  the  hypotheses  being  tested,  the 
proposed  experimental  design,  and  the 
names  of  all  investigators  and  their 
affiliations).  Attachments  include 
curriculum  vitae,  a  listing  of  all  current 
and  pending  federal  support,  and  letters 
of  intent  when  collaborations  are  part  of 
the  proposed  research. 


(The  Catalog  of  Federal  Domestic  Assistance 
Number  for  this  program  is  81.049,  and  the 
solicitation  control  number  is  ERFAP  10  CFR 
Part  605.) 

Issued  in  Washington,  DC  on  January  7, 
1999. 
John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 

[PR  Doc.  99-1340  Filed  1-20-99;  8:45  am) 

BILLMO  CODE  MSO-AI-P 


DEPARTMEffT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Rocky  Rats 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  annovmces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Rocky  Flats.  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92-463,  86  Stat.  770)  requires  that 
pubUc  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Thursday,  February  4,  1999,  6:00 
p.m.-9:30  p.m. 

ADDRESSES:  College  Hill  Library  (Front 
Range  Community  College),  3705  West 
112th  Avenue,  Westminster,  CO. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia,  Board/Staff  Coordinator,  EM 
SSAB-Rocky  Flats,  9035  North 
Wadsworth  Parkway,  Suite  2250, 
Westminster,  CO  80021,  phone:  (303) 
420-7855,  fax:  (303)  420-7579. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

1 .  Present  and  discuss  building  rubble 
disposition; 

2.  Review  and  approve  the  Actinide 
Migration  Studies  Technical  Review 
Group's  Request  for  Proposals  for  a 
techiiical  advisor;  and 

3.  Other  Board  business  will  be 
conducted  as  necessary. 

Public  Participation:  Tlie  meeting  is 
open  to  the  public.  If  you  would  like  to 
file  a  written  statement  with  the 
Committee  you  may  do  so  either  before 
or  after  the  meeting.  If  you  would  like 
to  make  oral  statements  regarding  any  of 
the  items  on  the  agenda,  you  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above.  You 
must  make  your  request  for  an  oral 
statement  at  least  5  days  before  the 
meeting.  We  will  try  to  include  the 
presentation  in  the  agenda.  The 
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Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  wffll  facilitate  the  orderly 
conduct  of  business.  If  you  wish  to 
make  a  public  |:omment,  you  will  be 
provided  up  toi  5  minutes  to  present 
your  comments  at  the  beginning  of  the 
meeting.  This  notice  is  being  published 
less  than  15  days  before  the  date  of  the 
meeting  due  to  programmatic  issues  that 
had  to  be  resolved. 

Minutes:  Thq  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington.  DC  20585  between 
9:00  a.m.  and  41  p.m.,  Monday-Friday, 
except  Federal  ^oUdays.  Minutes  will 
also  be  available  at  the  Public  Reading 
Room  located  at  the  Board's  office  at 
9035  North  Wadsworth  Parkway,  Suite 
2250,  Westminiter,  CO  80021; 
telephone  (303)  420-7855.  Hours  of 
operation  for  the  Public  Reading  Room 
are  9:00  a.m.  aijd  4:00  p.m.,  Monday 
through  Friday^  Minutes  will  also  be 


made  available  by  writing  or  calling  Deb 
Thompson  at  the  Board's  office  address 
or  telephone  number  listed  above. 

Issued  at  Washington,  DC  on  January  14, 
1999. 

Rachel  M .  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  99-1338  Filed  1-20-99;  8:45  am] 

BILLING  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 

[FE  Docket  No.  98-93-NG,  et  al.] 

Engage  Energy  Canada,  L.P.,  et  al.; 
Orders  Granting,  Amending,  and 
Vacating  Authorizations  To  Import  and/ 
or  Export  Natural  Gas,  Including 
Liquefied  Natural  Gas 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  orders. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 


notice  that  it  has  issued  Orders  granting, 
amending,  and  vacating  various  natural 
gas,  including  liquefied  natural  gas, 
import  and  export  authorizations.  These 
Orders  are  summarized  in  the  attached 
appendix. 

These  Orders  may  be  found  on  the  FE 
web  site  at  http://www.fe.doe.gov.,  or 
on  the  electronic  bulletin  board  at  (202) 
586-7853. 

They  are  also  available  for  inspection 
and  copying  in  the  Office  of  Natural  Gas 
&  Petroleum  Import  and  Export 
Activities,  Docket  Room  3E-033. 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  DC  20585, 
(202)  586-9478.  The  Docket  Room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  on  January  14, 
1999. 

John  W.  Glyiin. 

Manager.  Natural  Gas  Regulation,  Office  of 
Natural  Gas  &  Petroleum  Import  and  Export 
Activities,  Office  of  Fossil  Energy. 


i  Appendix.— Orders  Granting,  Amending,  and  Vacating  Import/Export  Authorization 

[DOE/FE  Auttiority] 


Order  No. 


1441 


1442  .... 
1356-A 

836-0  .. 

1443  


Date  issued 


1444 


1446  ..„ 


1438-A  ... 


552-A 
1447  .. 

398-A 


^2/01/98 

2A)3/g8 
2A)3/g8 

2A}3/98 

2A)8/98 

2/17/98 

2/17/98 
2/17/98 


2/22/98 
2/22/98 


2/23/98 


Importer/Exporter  FE  docket  No. 


Engage  Energy  Canada,  L.P.,  98-93-NG 


Aquila  Canada  Corp.,  98-94-NG 


Two-year  maximum 


Import 
volume 


1,000  Bcf 


PG4E  Energy  Trading-Gas  Corporation 
(Formerly  PG4E  Trading  Corporation), 
98-04-NG. 

PGAE  Energy  Trading-Gas  Corporation 
(Formerly  PG&E  Trading  Corporation), 
93-62-NG. 

Northeast  Gas  Markets  LLC,  98-97-NG  .... 


Union  Pacific  Fuels.  Inc.,  98-92-NG  

KN  Maiketing.  LP..  98-96-NG 

Idaho  Power  Co..  98-91 -NG  

Boston  Gas  Company,  89-38-NG 

The  Montana  Power  Company,  98-99-NG 


Empire  Natural  Gas  Corporation,  90-12- 
NG. 


Export 
volume 


1,000  Bcf 


200  Bcf 


Comments 


400  Bcf 


200  Bcf 


ITcf 


1  Tcf 


730  Bcf 


lOBcf 


Import  natural  gas,  including  liquefied  natu- 
ral gas,  from  Canada  and  export  natural 
gas  over  a  two-year  term  t)eginning  on 
January  1,  1999,  and  ending  on  Decenrv 
ber31,2000. 

Export  to  Canada  over  a  two-year  term  be- 
ginning on  the  date  of  first  delivery. 

Name  Change. 


Name  Change. 


Import  and  export  up  to  a  combined  total 
from  and  to  Cariada  over  a  two-year 
term  beginning  on  the  date  of  first  deliv- 
ery. 

Import  and  export  up  to  a  combined  total 

.  from  and  to  Canada  and  Mexico  over  a 
two-year  term  beginning  on  January  1, 
1999,  and  ending  on  Decemt)er  31. 
2000. 

Import  up  to  combined  total  from  Canada 
and  Mexico,  and  export  up  to  a  com- 
bined total  to  Canada  and  Mexico,  begin- 
ning on  the  date  of  first  import  or  export. 

Amended  two-year  Canadian  import  and 
export  authority  to  increase  combined 
volumes  from  1  Bcf  to  730  Bcf. 

Vacate  long-term  import  auttiority. 

Import  from  Canada  over  a  two-year  term 
beginning  on  February  7,  1999,  and  end- 
ing on  February  6,  2001 . 

Vacate  import/export  authority. 
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Appendix.— Orders  GRAhfriNG,  Amending,  and  Vacating  Import/Export  Authorization— Continued 

[DOE/FE  Auttiority) 


Date  issued 

Importer/Exporter  FE  docket  No. 

Two-year  maximum 

Order  No. 

Import 
volume 

Export 
volunrw 

Commerrts 

1448 

12/24/98 

12/28/98 

12-29-98 

12/31/98 

/\quila  Energy  Marketing  Corporation,  98- 
100-NG. 

St  Lawrence  Gas  Company,  Inc.,  98-102- 
NQ. 

Amoco  Energy  Trading  Corporation,  98- 
101-NG. 

Spragoe  Energy  Corp.,  98-103-NG  

200  Bcf  .... 
16.3  Bcf  ... 
300  Bcf  .... 
50  Bcf 

Import  from  Canada  over  a  two-year  term 

tseginning  on  September  1,   1998,  and 

ending  on  August  31 ,  2000. 
Import  from  Canada  over  a  tvyo-year  term 

t}eginnlng  on  July  26,  1998,  and  ending 

on  July  25.  2000. 
Import  from  Canada  over  a  two-year  term 

1449 

1450 

1451 

beginning  on  January  21,  1999,  and  end- 
ing on  January  20.  2001 . 
Import  from  Canada  over  a  two-year  term 

tjeginning  on  the  date  of  first  delivery. 

[FR  Doc.  99-1339  Filed  1-20-99;  8:45  am) 

MLLMQ  CODE  6«SO-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

State  Energy  Advisory  Board;  Meeting 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  State  Energy  Advisory 
Board.  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-483;  86  Stat.  770), 
requires  that  public  notice  of  these 
meetings  be  announced  in  the  Federal 
Register. 

DATES:  February  11, 1999,  9:00  a.m.  to 
5:00  p.m.,  and  February  12. 1999,  9:00 
a.m.  to  12:00  noon. 
ADDRESSES:  The  Madison  Hotel,  15th 
and  M  Streets  NW,  Washington,  DC 
20005.  202-862-1600. 
FOR  FURTHER  INFORMATION  CONTACT": 
William  J.  Raup,  Office  of  Building 
Technology,  State,  and  Community 
Programs,  Energy  Efficiency  and 
Renewable  Energy,  U.S.  Department  of 
Energy,  Washington,  DC  20585, 
Telephone  202-586-2214. 
SUPPt.EMENTARY  INFORMATION: 

Purpose  of  the  Board:  To  make 
recommendations  to  the  Assistant 
Secretary  for  Energy  Efficiency  and 
Renewable  Energy  regarding  goals  and 
objectives  and  programmatic  and 
administrative  policies,  and  to 
otherwise  carry  out  the  Board's 
responsibilities  as  designated  in  the 
State  Energy  Efficiency  Programs 
Improvement  Act  of  1990  (Pub.  L.  No. 
101-440). 

Tentative  Agenda:  Briefings  on.  and 
discussions  of: 


•  present  and  future  emissions 
trading  opportunities  in  energy 
efficiency  and  renewable  energy; 

•  how  to  more  effectively  deploy 
energy  efficient  technologies  from  EXDE 
Laboratories;  and 

•  Federal  efforts  to  market  energy 
efficiency  and  renewable  energy 
technologies. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Members  of 
the  pubUc  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  William  ].  Raup  at  the 
address  or  telephone  number  listed 
above.  Requests  to  make  oral 
presentations  must  be  received  five  days 
prior  to  the  meeting;  reasonable 
provision  v^ll  be  made  to  include  the 
statements  in  the  agenda.  The  Chair  of 
the  Board  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room, 
lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington,  DC,  on  January  15, 
1999. 

Rachel  M .  Samuel, 

Depu  ty  Advisory  Committee  Managemen  t 
Officer. 

(FR  Doc.  99-1337  Filed  1-20-99;  8:45  am) 
■ILUNQ  COOE  e4«0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

PockM  No.  TM99-2-20-001] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

January  14, 1999. 

Take  notice  that  on  January  8, 1999, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  tariff  sheet 
to  become  effective  January  1, 1999: 

Sub  Thirteenth  Revised  Sheet  No.  23 

Algonquin  asserts  that  the  above 
listed  tariff  sheet  is  being  filed  to 
comply  with  the  Commission's  Letter 
Order  issued  on  December  30, 1998,  in 
Docket  No.  TM99-2-20-000  (December 
30  Order). 

Algonquin  states  that  Sub  Thirteenth 
Revised  Sheet  No.  23  is  being  filed 
herewith  with  a  proposed  effective  date 
of  January  1,  1999,  in  compliance  with 
the  December  30  Order. 

Algonquin  states  that  copies  of  the 
filing  were  mailed  to  all  affected 
customers  of  Algonquin  and  interested 
state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  writh  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  "re  on  file  with  the 
Commission  and  are  cvailable  for  pubUc 
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inspection  in  t^e  Public  Reference 
Room.  I 

Linwood  A.  Watson,  Jr., 

Acting  Secretary} 

[FR  Doc.  9&-130<|  Filed  1-20-99;  8:45  am] 

BtLUNG  CODE  6717-bl-M 


DEPARTMENTlOF  ENERGY 

Federal  Energy  Regulatory 
Commission    i 

[Docket  No.  RP9r-406-020] 

CNG  Transmission  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

January  14, 1999. 

Take  notice  tjiat  on  January  12, 1999, 
CNG  Transmis^on  Corporation  (CNG), 
tendered  for  filmg  as  part  of  its  FERC 
Gas  Tariff,  Seccnd  Revised  Volume  No. 
1 ,  the  tariff  sheets  listed  on  Attachment 
A  to  its  transmittal  letter.  CNG  requests 
various  effective  dates  (ranging  from 
January  1.  1998  to  February  1,  1999)  for 
these  proposed  tariff  sheets. 

CNG  states  thbt  the  purpose  of  this 
filing  is  to  adopt  certain  tariff  revisions 
as  necessary  to  implement  the  August 
31,  1998  Stipulation  and  Agreement 
filed  by  CNG  i  J  Docket  Nos.  RP97-406- 
000,  et  al.  (Augist  31  Stipulation).  The 
basis  of  CNG's  ijate  revisions  and  tariff 
changes  are  established  in  the  August  31 
Stipulation  and  its  Appendices, 
specifically  Appendices  A,  B,  and  E. 
CNG's  states  th^t  its  filing  is  made  to 
comply  with  Article  XI,  Paragraph  A  of 
the  August  31  Stipulation. 

CNG  requests  waiver  of  Section 
154.201(b),  so  tiat  CNG  may  rely  on  the 
materials  contaiied  in  its  August  31 
Stipulation  as  tl^e  basis  of  its 
implementation!  filing  tariff  sheets.  The 
August  31  Stipulation  was  approved  by 
Commission  oraer  dated  November  24, 
1998.  85  FERC  1  61,261.  As  no  party  has 
sought  rehearing,  this  order  has  become 
"final,"  in  accordance  with  Article  I, 
Paragraph  E  of  the  August  31 
Stipulation.  This,  the  "Effective  Date" 
of  the  August  31  Stipulation  is  February 
1, 1999.  CNG  requests  waiver  of  Section 
154.207  of  the  r^ulations,  so  that  these 
tariff  revisions  liiay  be  implemented  on 
the  August  31  Stipulation's  Effective 
Date. 

CNG  states  thit  copies  of  this  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  CNG's  customers  and 
interested  state  j;ommissions. 

Any  person  desiring  to  protest  this 
filing  should  fil*  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  StreetjNE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 


Regulations.  All  such  protests  must  be 

filed  as  provided  in  Section  154.210  of 

the  Commission's  Regulations.  Protests 

will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  99-1301  Filed  1-20-99;  8:45  am] 

BILLING  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  ER9»-«66-000] 

EME  Homer  City  Generation,  LP.; 
Notice  of  Issuance  of  Order 

January  14, 1999. 

EME  Homer  City  Generation,  L.P. 
(Homer  City),  a  subsidiary  of  Edison 
Mission  Energy  and  an  affiliate  of 
Southern  California  Edison  Company, 
filed  an  application  requesting  that  the 
Commission  authorize  it  to  sell  power  at 
market-based  rates,  and  for  certain 
waivers  and  authorizations.  In 
particular,  Homer  City  requested  that 
the  Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  Homer  City.  On  January 
13,  1999,  the  Commission  issued  an 
Order  Conditionally  Accepting  For 
Filing  Proposed  Market-Based  Power 
Sales  Rates  And  Granting  Waiver  Of 
Notice  (Order),  in  the  above-docketed 
proceeding. 

The  Commission's  January  13,  1999 
Order  gremted  the  request  for  blanket 
approval  luider  Part  34,  subject  to  the 
conditions  foimd  in  Ordering 
paragraphs  (D),  (E),  and  (G): 

(D)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  Uabilities  by  Homer  City 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.  Washington,  DC  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 

(E)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (D)  above.  Homer  City  is 
hereby  authorized  to  issue  securities 
and  assume  obligations  and  liabilities  as 
guarantor,  indorser,  surety  or  otherwise 


in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  Homer 
City,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(G)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Homer  City's  issuances  of  securities  or 
assumptions  of  liabilities.  *   •   * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  12, 1999. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE, 
Washington,  DC  20426. 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  99-1302  Filed  1-20-99;  8:45  am] 

BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-421-003] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Proposed  Changes  in 
FERC  Gas  Tariff 

January  14, 1999. 

Ttike  notice  that  on  January  11, 1999, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  tendered  for  filing  the 
following  tariff  sheets  proposed  to 
become  effective  November  2, 1998: 

Second  Substitute  First  Revised  Sheet  No. 
60D 

Iroquois  states  that  this  sheet  was 
submitted  in  compliance  with  the 
Commission's  letter  order  issued  on 
December  8, 1998  in  Docket  No.  RP98- 
421-000,  and  replaces  the  tariff  sheet 
which  was  submitted  on  December  23, 
1998  in  Docket  No.  RP98-421-002.  The 
tariff  sheet  included  herewith  reflects 
changes  in  Iroquois  notification  to 
shippers  of  intra-day  bumping. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jiuisdictional 
customers  and  interested  state 
regulatory  agencies  and  all  parties  to  the 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Sti'eet,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 


Federal  Register / Vol.  64,  No.  13/Thursday,  January  21,  1999/Notices 


3293 


filed  as  provided  in  Section  154.210  of 

the  Commission's  Regulations.  Protests 

will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  PubUc  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-1297  Filed  1-20-99;  8:45  am] 

BiLUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Jerry  B.  Buckley  and  Brooke  Buckley 
(Executrix);  Project  No.  8118-021] 

Notice  Of  Intent  To  Conduct  Public 
Meeting  for  the  Jerry  B.  Buckley  Hydro 
Project  on  Clear  Creek  in  Colorado 

January  11, 1999. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  proposing 
revocation  of  license  for  the  Buckley 
Project  located  on  Clear  Creek,  near  the 
Town  of  Georgetown,  Clear  Creek 
County,  Colorado.  The  Commission  will 
hold  a  public  meeting  on  February  3, 
1999,  in  preparation  for  completing  the 
Final  Environmental  Assessment  (FEA). 

The  Commission  staff  will  hold  the 
public  meeting  in  the  vicinity  of  the 
Buckley  Project  in  the  Town  of 
Georgetown.  The  purpose  of  the  public 
meeting  is  to  entertain  further 
comments  on  the  Draft  Environmental 
Assessment  (DEA),  issued  December  23, 
1998,  and  to  ensure  that  any 
outstanding  environmental  issues  are 
included  in  the  FEA.  We  invite  all 
interested  resource  agencies,  non- 
governmental organizations  (NGO's), 
and  individuals  to  attend  the  meeting. 
The  time  and  location  of  the  public 
meeting  is  shown  below: 

Date:  Wednesday,  February  3, 1999 
Time:  10:00  am  until  12:00  pm 
Place:  Geoi^etown  Town  Hall,  404  6th 
Street,  Georgetown,  Colorado  80444 

At  the  public  meeting,  the 
Commission  staff  will:  (1)  summarize 
the  status  of  the  revocation 
proceeding(s)  and  the  environmental  ■ 
issues  identified  in  the  DEA;  (2)  receive 
any  statements  or  comments  on 
environmental  issues  that  should  be 
analyzed  in  the  FEA;  (3)  receive  smy 
requests  by  the  licensee,  agencies, 
NGO's  and  general  public  on  any 
specific  proposals  to  transfer  the  license 
to  a  qualified  third  party;  and  (4)  to 


answer  any  questions  asked  of  the 
Commission. 

Before  the  meeting  starts,  all 
individuals  who  attend,  will  be  asked  to 
identify  themselves  by  signing  in. 
Individuals  that  intend  to  make 
statements  during  the  meeting  will  be 
asked  to  clearly  identify  themselves 
prior  to  speaking.  Interested  parties  who 
choose  not  to  speak,  or  who  are  unable 
to  attend  the  public  meeting,  may 
provide  written  comments  to  the 
Commission  within  15  days  after  the 
public  meeting  or  until  the  February  18, 
1999  deadline.  Written  comments 
should  be  submitted  to  Mr.  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First  Street 
NE.,  Washington,  D.C.  20426.  Please 
affix  the  caption  "Jerry  B.  Buckley 
Project.  FERC  No.  8118-021"  to  the  top 
of  all  comments.  For  further 
information,  please  contact  the 
environmental  coordinator,  CarLisa 
Linton  at  (202)  219-2802. 
David  P.  Boergers, 
Secretary. 

IFR  Doc.  99-1311  Filed  1-20-99;  8:45  am) 
BM.UNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP99-176-001] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Compliance  Filing 

January  14, 1999. 

Take  notice  that  on  January  12, 1999, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1.  Substitute  Sixth 
Revised  Sheet  No.  203,  to  be  effective 
January  1, 1999. 

Natural  states  that  Substitute  Sixth 
Revised  Sheet  No.  203  was  filed  in 
compliance  with  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
order  issued  December  30, 1998,  in 
Docket  No.  RP99-1 76-000  (December 
30th  Order). 

Natural  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  Substitute  Sixth 
Revised  Sheet  No.  203  to  become 
effective  January  1, 1999,  pursuant  to 
the  December  30th  Order. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  Section 


385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  PubUc  Reference 
Room. 

Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

(FR  Doc.  99-1298  Filed  1-20-99;  8:45  am) 
BILUNG  CODE  •717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP99-201-000] 

Northern  Border  Pipeline  Company; 
Notice  of  Petition  for  Limited  Waiver  of 
Tariff  Provisions 

January  14, 1999. 

Take  notice  that  on  January  11,  1999, 
Northern  Border  Pipeline  Company 
(Northern  Border)  petitioned  the  Federal 
Energy  Regulatory  Commission 
(Commission)  for  a  limited  waiver  of 
Northern  Border's  FERC  Gas  Tariff,  to 
the  extent  necessary,  to  allow  Northern 
Border  to  waive  certain  billing 
adjustment  provisions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
January  20,  1999.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  |r.. 
Acting  Secretary. 
[FR  Doc.  99-1299  Filed  1-20-99;  8:45  ana) 

BILUNG  CODE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  1 

[Docket  No.  CP9I-603-001] 

Northwest  Aiaslcan  Pipeline  Company; 
Notice  of  Changes  in  FERC  Gas  Tariff 

January  14. 1999. 

Take  notice  t^at  on  January  6, 1999, 
in  compliance  ^th  the  Commission's 
Order  On  Settlement  and  Authorizing 
Abandonments,  Acquisition  of 
Facilities,  Waiting  Tariff  Provisions, 
and  Granting  Motion  For  Consolidation, 
issued  Decembfr  17, 1998,  Northwest 
Alaskan  Pipeliae  Company  (Northwest 
Alaskan),  filed  to  become  part  of  its 
FERC  Gas  Tariff  Original  Volume  No.  2. 
the  following  tariff  sheets,  effective  on 
the  dates  indicated: 

Forty-Fourth  Revised  Sheet  No.  5  January  1, 

1999  I 

First  Revised  She^t  Nos.  124DN-124DQ 

December  22,  1998 
Second  Revised  Sheet  No.  219  December  22, 

1998 
First  Revised  She)Bt  Nos.  220-223  December 

22, 1998  j 

Second  Revised  Sheet  No.  317  December  22, 

1998 
First  Revised  Sheet  Nos.  318-321  December 

22, 1998 
Sixth  Revised  Shiet  No.  400  December  22, 

1998  I 

Northwest  Alaskan  states  that  this 
tariff  filing  is  b^ing  made  to  terminate 
Rate  Schedule  ^—4,  and  the  revise  Rate 
Schedules  X-1  j  X-2  and  X-3  to  reflect 
the  impact  of  tlje  termination  of  Rate 
Schedule  X— 4.  Northwest  Alaskan  says 
that  this  filing  Conforms  to  the 
provisions  of  the  Commission's 
December  1 7  Otder  which  approved  a 
transaction  that  restructured  the 
arrangements  among  Northwest 
Alaskan;  its  suopUer.  Pan-Alberta  Gas 
Ltd.;  its  purchaser.  Pacific  hiterstate 
Transmission  Company  (PITCO),  and 
others  with  resoect  to  the  purchase,  sale 
and  transportaqon  of  Canadian  gas.  In 
the  December  1J7  Order  the  Commission 
approved  Northwest  Alaskan's 
abandonment  ad  Northwest  Alaskan's 
sale  of  natural  ^as  to  PITCO  under  Rate 
Schedule  X-4. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  Al|  such  protests  must  be 
filed  as  provideld  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve-to  make 


Protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lin  wood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  99-1292  Filed  1-20-99;  8:45  am) 

BILUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  NJ98-3-002] 

Salt  River  Project  Agricultural 
Improvement  and  Power  District; 
Notice  of  Filing 

January  11, 1999. 

Take  notice  that  on  December  18, 
1998,  Salt  River  Project  Agricultural 
Improvement  and  Power  District  (Salt 
River)  submitted  revised  standards  of 
conduct  in  response  to  the 
Commission's  Order  issued  September 
18,  1998  (84  FERC  1 61,257  (1998)). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
January  22,  1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-1303  Filed  1-20-99;  8:45  am] 

BILUNO  COOE  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-141-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Application 

January  14, 1999. 

Take  notice  that  on  January  7, 1999, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  filed  in  Docket  No.  CP99- 


141-000  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
service  to  New  Jersey  Natural  Gas 
Company  (NJNG)  imder  Rate  Schedule 
T-143,  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

Tennessee  states  that  NJNG  has 
recently  requested  that  it  be  allowed  to 
convert  its  Part  157  transportation 
service  to  open-access  service  imder 
Part  284  of  the  Regulations.  Tennessee 
states  that  this  conversion,  to  which 
Tennessee  has  agreed,  would  be 
accompUshed  by  the  cancellation  of  the 
existing  Rate  Schedule  T-143  contract 
and  the  effectuation  of  a  new  contract 
pursuant  to  Tennessee's  Rate  Schedule 
FT-A.  Tennessee  states  that  NJNG  has 
agreed  to  a  rate  structure  imder  the  new 
contract  that  is  acceptable  to  Tennessee 
and  that  wall  be  in  effect  through  the 
primary  term  of  the  original  contract, 
which  will  expire  on  the  same  date  Rate 
Schedule  T-143  would  have  expired. 
Tennessee  states  that  to  effectuate  this 
conversion,  Tennessee  herein  seeks 
authority  to  abandon  service  imder  Rate 
Schedule  T-143  effective  February  15, 
1999. 

Tennessee  states  that  the 
transportation  quantity  under  the 
conversion  contract  shall  be  10,894 
dekatherms  as  opposed  to  the  11,092 
dekatherms  ciurently  provided  under 
the  Rate  Schedule  T-143  contract.    . 
Tennessee  also  states  that  while  the 
stated  transportation  quantity  under  the 
proposed  conversion  contract  is  lower 
than  the  stated  transportation  quantity 
in  the  Rate  Schedule  T-143  contract,  the 
decrease  simply  repUcates  the  service 
under  the  Rate  Schedule  T-143  contract 
by  providing  for  a  delivered 
transportation  quantity  which  is  net  of 
fuel  as  opposed  to  a  received 
transportation  quantity  which  is 
inclusive  of  fuel,  and  thus,  Termessee's 
service  to  NJNG  is  not  being  reduced. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
apphcation  should  on  or  before 
February  4, 1999,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
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therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Conunission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  pubhc  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  Tennessee  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-1293  Filed  1-20-99;  8:45  am] 
BILLMa  COOE  crir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER91 -195-035] 

Western  Systems  Power  Pool;  Notice 
of  Filing 

January  14, 1999. 

Take  notice  that  on  December  7, 1998, 
the  Western  Systems  Power  Pool 
(WSPP)  filed  a  motion  on  behalf  of  its 
members  that  requests  the  Commission 
to  eliminate  its  requirement  that  WSPP 
public  utility  members  file  margin  data 
associated  with  their  WSPP  sales. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
January  22,  1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-1304  Filed  1-20-99;  8:45  am] 

BILUNO  COOE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Non-Project  Use  of  Project 
Lands  and  Waters 

January  14, 1999. 

Take  notice  that  the  following 
hydroelectric  appUcation  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Non-Project 
Use  of  Project  Lands  and  Waters. 

b.  Project  No.:  1494-171. 

c.  Date  Filed:  December  21. 1998. 

d.  Applicant:  Grand  River  Dam 
Authority. 

e.  A/lame  of  Project:  Pensacola. 

f.  Location:  The  Pensacola  Project  is 
located  on  the  Grand  (Neosho)  River  in 
Craig,  Delaware,  Mayes,  and  Ottawa 
Counties,  Oklahoma. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mary  E.  Von 
Drehle,  Grand  River  Dam  Authority, 
P.O.  Box  409,  Vinita,  OK  74301,  (918) 
256-5545. 

i.  FERC  Contact:  Jon  Cofrancesco, 
(202) 219-0079. 

j.  Comment  Date:  February  22, 1999. 

k.  Description  of  Project:  Grand  River 
Dam  Authority,  licensee  for  the 
Pensacola  Project,  requests  Commission 
authorization  to  issue  a  permit  to 
Dennis  Blakemore,  d^/a  Honey  Creek 
Landing  (permittee),  to  make  certain 
modifications  to  an  existing  commercial 
marina  (Honey  Creek  Landing),  located 
on  the  Honey  Creek  arm  of  Grand  Lake 
adjacent  to  the  Honey  Creek  Bridge 
(U.S.  Highway  59).  TTie  proposed 
modifications  include  the  relocation  of 
a  fuel  dock  and  the  installation  of  a  30' 
X  57'  building  containing  a  business 
office,  bathhouse,  and  laundromat  on  an 
existing,  covered  boat  dock.  The 
proposed  building  would  be  located 
underneath  the  existing  roof  and  would 
replace  four  existing  boat  slips. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 


In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Conunission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
apphcable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.  Washington.  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  AppUcant  specified  in  the 
particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
apphcation.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  AppUcant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presiuned  to  have  no  comments.  One 
copy  of  an  agency's  conunents  must  also 
be  sent  to  the  AppUcant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-1294  Filed  1-20-99;  8:45  ami 

BILLMG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Replacement  Proposal 

January  14, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  pubhc  inspection: 

a.  Type  of  Application:  Replacement 
Proposal. 

b.  Project  No.:  2569-037. 

c.  Date  Filed:  January  6, 1999. 

d.  Applicant:  Niagara  Mohawk  Power 
Corporation. 

e.  Name  of  Project:  Black  River 
Project. 
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f.  Location:  $lack  River  in  tlie  Town 
of  Deferiet,  Jefferson  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  Section  791{a}-825(r). 

h.  Applicani^Contact: Mr.  Sam  S. 
Hirschey,  P.E.,  Manager,  Hydro 
Licensing  and  Regulatory  Compliance, 
Niagara  Mohawk  Power  Corporation, 
300  Erie  Boulevard,  Syracuse,  NY 
13202,  (315)  4i8-5564. 

i.  FERC  Contact:  Anum  Purchiaroni, 
(202) 219-3297. 

j.  Comment  Vote:  February  24,  1999. 

K.  Description  of  Project:  Niagara 
Mohawk  Powe^  Corporation  (NIMO), 
licensee  for  thi  Black  River  Project,  filed 
a  proposal  to  rtplace  the  existing  3-foot- 
high  wooden  flashboards  with  a 
pneumatic  system  (trade  name  "rubber 
dam")  of  a  similar  height,  at  its  Deferiet 
Hydro  Development.  NIMO  indicates  in 
its  filing,  the  replacement  system  will 
not  change  tho  maximum  oi>erating 
level  of  the  impoundment,  or  require 
any  operation^  changes.  The  level  of 
the  impoundmient  will  be  more  constant 
throua^out  tha  year. 

1.  Tnis  notici  also  consists  of  the 
following  standard  paragraphs:  B,  Cl , 
and  D2.  ' 

B.  Comments,  Protests,  or  Motions  to 
Intervene — AnVone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Conu|iission  will  consider  all 
protests  or  othtr  comments  filed,  but 
only  those  whp  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  m(^ons  to  intervene  must 
be  received  onior  before  the  specified 
comment  date  lor  the  particular 
application. 

Cl.  Filing  arid  Service  of  Responsive 
Dociunenjs — i4ny  filings  must  bear  in 
all  capital  lettdrs  the  title 
"COMMENTSi', 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  or 
"MOTION  TOilNTERVENE",  as 
applicable,  and  the  Project  Niunber  of 
the  particular  tpplication  to  which  the 
filing  refers.  A|iy  of  the  above-named 
documents  mi4st  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N|..  Washington,  DC  20426. 
A  copy  of  any  potion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  app  ication. 

D2.  Agency  Comments — Federal, 
state,  and  loca  agencies  are  invited  to 


file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  99-1295  Filed  1-20-99;  8:45  am) 

WLUNO  COOE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  License 

January  14. 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application  :TTansfeToi 
License. 

b.  Project  No.:  2966-099. 

c.  Date  filed:  December  28,  1998. 

d.  Applicants:  James  C.  Katsekas,  Zoes 
J.  Dimos,  Clement  Dam  Development, 
Inc.,  and  Clement  Dam  Hydroelectric, 
LLC. 

e.  Name  of  Project:  Clement  Dam. 

f.  Location:  On  the  Winnepesaukee 
River  in  Belknap  and  Merrimack 
Counties,  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contacts:  Mr.  Zoes  J. 
Dimos,  27  Pimlico  Ct.,  Bedford  NH 
03110-6503,  (603)  669-7082. 

i.  FERC  Contact:  James  Hunter,  (202) 
219-2839. 

j.  Comment  Date:  February  25, 1999. 

k.  Description  of  Transfer:  Transfer  of 
the  license  for  this  project  is  being 
sought  in  connection  with  the  sale  of 
the  project  interests  of  Clement  Dam 
Development,  Inc.,  a  co-licensee,  to 
Clement  Dam  Hydroelectric,  LLC,  which 
is  owned  by  Katsekas  and  Dimos,  the 
other  ciirrent  co- licensees. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  wriU  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 


intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS"  "RECOMMENDATIONS 
FOR  TERMS  AND  CONDITIONS". 
PROTEST",  OR  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
apphcation.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-1296  Filed  1-20-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6222-4] 

Prospective  Purchaser  Agreement 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act;  In  the 
Matter  of:  NL  Industries,  Inc., 
Superfund  Site,  Pedricictown,  NJ 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  prospective 

purchaser  agreement  and  request  for 

public  comment. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  proposing  to 
enter  into  a  prospective  purchaser 
agreement  to  address  claims  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
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Act  of  1980.  as  amended  {"CERCLA"). 
42  U.S.C.  9601  et  seq.  A  dociunent  is 
being  published  to  inform  the  public  of 
the  proposed  settlement  and  of  the 
oppoitunity  to  comment.  The  settlement 
is  intended  to  resolve  the  liability  under 
CERCLA  of  the  Delaware  River  Land 
Company,  LLC,  for  injunctive  reliefer 
for  costs  incurred  or  to  be  inciured  by 
EPA  in  conducting  response  actions  at 
the  NL  hidustries,  Inc.,  Superfund  Site 
in  Pedricktown,  New  Jersey. 

DATES:  Comments  must  be  provided  by 
February  22, 1999. 

ADDRESSES:  Comments  should  be  sent  to 
the  U.S.  Environmental  Protection 
Agency,  Office  of  Regional  Counsel,  290 
Broadway— 17th  Floor,  New  York.  NY 
10007-1866  and  should  refer  to:  201 
Route  130.  the  NL  Industries,  Inc., 
Superfund  Site,  U.S.  EPA  Docket  No. 
n— CECLA-98-0119. 

FOR  FURTHER  MP0RMAT10N  CONTACT:  U.S. 
Environmental  Protection  Agency, 
Office  of  Regional  Counsel,  290 
Broadway — 17th  Floor,  New  York,  New 
York  10007-1866.  Telephone:  (212) 
637-3111. 

SUPPLEMENTARY  MFORMATION:  In 
accordance  with  the  Comprehensive 
Environmental  Res{>onse, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  ("CERCLA"),  42 
U.S.C  9601  et  seq.,  notification  is 
hereby  given  of  a  proposed  prospective 
purchaser  agreement  concerning  the  NL 
Industries,  Inc.,  Superfund  Site  in 
Pedricktown,  NJ.  This  settlement  was 
approved  by  EPA  Region  II ,  subject  to 
review  by  the  pubUc  pursuant  to  this 
document  The  Delaware  River  Land 
Company,  LLC,  has  executed  a  signatvue 
page  committing  it  to  participate  in  the 
settlement.  Under  the  proposed 
agreement,  the  Delaware  River  Land 
Company.  LLC,  will  pay  $2,500  to  the 
Hazairdous  Substance  Superfund.  In 
addition,  the  Delaware  River  Land 
Company,  LLC,  has  agreed  to  abide  by 
institutional  controls  and  to  provide 
access  to  the  property.  EPA  believes  this 
settlement  is  fair  and  in  the  public 
interest. 

EPA  is  entering  into  this  agreement 
imder  the  authority  of  CERCXA  section 
101  et  seq.,  which  provides  EPA 
authority  to  consider,  compromise,  and 
settle  a  claim  under  sections  106  and 
107  of  CERCLA  for  costs  incurred  by  the 
United  States  if  the  claim  has  not 
already  been  referred  to  the  U.S. 
Department  of  Justice  for  further  action. 
The  U.S.  Department  of  Justice  has  also 
signed  this  agreement.  EPA  will  receive 
written  comments  relating  to  this 
settlement  for  thirty  (30)  days  from  the 
date  of  publication  of  this  document. 


A  copy  of  the  proposed  administrative 
settlement  may  be  obtained  in  (>erson  or 
by  mail  from  Joseph  Cowers,  U.S. 
Environmental  Protection  Agency,  290 
Broadway — 19th  Floor,  New  York,  New 
York  10007-1866.  (212)  637-4413. 

The  Agency's  response  to  any 
comments  received  will  be  available  for 
public  inspection  with  U.S. 
Environmental  Protection  Agency, 
Office  of  Regional  Counsel,  290 
Broadway— 17th  Floor,  New  York,  New 
York  10007-1866.  Telephone:  (212) 
637-3111. 

E)ated:  November  3, 1998. 
William  Miuzynaki, 

Acting  Reponal  Administrator,  Re^on  D. 
(PR  Doc.  99-1334  Filed  1-20-99;  8:45  am] 
■lUJNQ  CODE  Uao  60  P 


FEDERAL  COMMUNICATIONS 

Notice  of  Public  Infonrnalion 
CoMocttofW  boing  Reviewed  by  the 
Federal  Coimminlcations  Cofflmission 

January  12, 1998. 

SUMMARY:  llie  Federal  Commiuiications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  coUecticm,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  imless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Conunission,  including  whether  the 
information  shall  have  practical  utiUty; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  conunents  should  be 
submitted  on  or  before  March  22, 1999. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 


advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Commimications 
Commission,  445  12th  Street,  SW, 
Washington,  DC  20554  or  via  the 
Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0010. 

Title:  Ownership  Report. 

Form  Number:  FCC  323. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  10.020. 

Estimated  Hours  Per  Response:  0.5  to 
1.0  hours. 

Frequency  nf  Response:  Annually:  Chi 
occasion  reporting  requirements. 

Total  Annual  Burden:  9.106  hours. 

Total  Annual  Costs:  $10,258,410. 

Needs  and  Uses:  Each  permittee  of  a 
commercial  AM,  FM,  TV,  and 
international  broadcast  station  shall  file 
an  Ownership  Report  (FCC  Form  323) 
within  30  days  of  the  date  of  grant  by 
the  FCC  of  an  application  for  an  original 
construction  permit  or  the 
consummation,  pursuant  to  Commission 
consent,  of  a  transfer  of  control  or  an 
assignment  of  Ucense.  A  permittee  is 
also  required  to  file  another  report  or  to 
certify  that  it  has  reviewed  its  current 
Report  on  file  and  that  it  is  accurate,  in 
lieu  of  filing  a  new  report,  when  the 
permittee  applies  for  a  station  license. 
Each  licensee  of  a  commercial  AM,  FM. 
and  TV  broadcast  station  shall  file  an 
Ownership  Report  (FCC  Form  323) 
annually.  Each  licensee  with  a  current 
and  unamended  Report  on  file  at  the 
Commission  may  certify  that  it  has 
reviewed  its  current  Report  and  that  it 
is  accurate,  in  lieu  of  filing  a  new 
Report.  The  data  is  used  by  FCC  staff  to 
determine  whether  the  licensee/ 
permittee  is  abiding  by  the  multiple 
ownership  requirements  as  set  down  by 
the  Commission's  Rules  and  is  in 
compUance  with  the  Communications 
Act.  In  addition,  the  data  will  allow  the 
Commission  to  determine  accurately  the 
current  state  of  minority  and  female 
ownership  of  broadcast  facilities. 

OA4B  Control  Number:  3060-0754. 

Title:  Children's  Television 
Programming  Report. 

Form  Number:  FCC  398. 

Type  of  Review:  Extension  of 
currently  approved  collecti'^n. 

Respondents:  Business  or  rther  for- 
profit  entities. 


3298 


Federal  Register / Vol.  64,  No.  13/Thursday,  January  21.  1999/Notices 


Number  off  espondents:  1.215. 

Estimated  h  mrs  per  response:  4.5 
hours. 

Frequency  of  Response:  Quarterly 
recordkeeping  Annual  reporting 
requirements. 

Total  Annual  Burden:  21,870  hours. 

Total  Annuil  Costs:  $480,800. 

Needs  and  ihes:  The  FCC  398  is 
required  to  be  Bled  by  commercial 
television  broadcast  stations.  This  form 
is  used  to  pro\<ide  information  on  the 
efforts  of  com^iercial  television  stations 
to  provide  children's  educational  and 
informational  programs  aired  to  meet  its 
obligation  unqer  the  Children's 
Television  Act  of  1990  (CTA).  This  form 
also  requests  information  on 
educational  and  informational  programs 
that  the  statioq  plans  to  air  in  the  next 
quarter.  Each  Ucensee  is  required  to 
place  in  its  puplic  inspection  file 
quarterly  a  Children's  Television 
Programming  Report  and  to  file  the 
quarterly  formp  annually  with  the 
Commission.  (Commercial  television 
broadcast  station  licensees  will  be 
required  to  fil0  the  FCC  398 
electronically  With  the  January  10, 1999 
annual  filing,  "the  FCC  398  will  assist  in 
efforts  by  the  public  and  the 
Commission  tb  monitor  station 
compliance  with  the  CTA. 

Federal  Commuiiications  Conunission. 

Magalie  Roman  Salas. 

Secretary.  , 

[FR  Doc.  99-12^  Filed  1-20-99;  8:45  am) 

BILUNO  COOe  «714-01-P 

^ 

FEDERAL  Coil/IMUNICATIONS 

COMMISSION 

I 
[Report  No.  231^ 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceedings 

January  14, 1999. 

Petitions  foil  reconsideration  and 
clarification  hive  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e].  The  iill  text  of  these 
documents  ar^  available  for  viewing  and 
copying  in  Rol>m  239, 1919  M  Street, 
NW,  Washingtjon.  DC  or  may  be 
purchased  fro«i  the  Commission's  copy 
contractor.  ITS.  Inc.  (202)  857-3800. 
Oppositions  t(^  these  petitions  must  be 
filed  by  February  5. 1999.  See  Section 
1.4(b](l]  of  th^  Commission's  rules  (47 
CFR  1.4(b)(1).  t^eplies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Tha  Development  of 
Operational,  Ijechnical  and  Spectrum 


Requirements  For  Meeting  Federal. 
State  and  Local  Public  Safety  Agency 
Communication  Requirements  through 
the  Year  2010  (WT  Docket  No.  96-86) 
Establishments  of  Rules  and 
Requirements  For  Access  Service. 

Number  of  Petitions  Filed:  17. 

Subject:  Amendment  of  Section 
73.202(b)  FM  Broadcast  Stations  (East 
Brewton,  Alabama  and  Navarre,  Florida) 
(MM  Docket  No.  97-233,  RM-9162). 

Number  of  Petitions  Filed:  1. 

Subject:  Amendment  of  Part  90  of  the 
Commission's  Rules  To  Provide  for  the 
Use  of  the  220-222  MHz  Band  by  the 
Private  Land  Mobile  Radio  Service  (PR 
Docket  No.  89-552). 

Implementation  of  Sections  3(n)  and 
332  of  the  Commimications  Act  (GN 
Docket  No.  93-252). 

Regulatory  Treatment  of  Mobile 
Services 

Geographic  Partitioning  and  Spectrum 
Disaggregation  for  the  220-222  MHz 
Service. 

Number  of  Petitions  Filed:  2. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

IFR  Doc.  99-1273  Filed  1-20-99;  8:45  am) 

BILUNO  COOE  Sn2-«1-M 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  Federal  Election  Commission. 

DATE  AND  TIME:  Tuesday,  January  26, 

1999  at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 

U.S.C.  §437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§  437g.  §  438(b),  and  Title  26.  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures 

or  matters  affecting  a  particular 

employee. 
DATE  AND  TIME:  Thursday,  January  28, 
1999  at  10  a.m. 

place:  999  E  Street,  NW  Washington, 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DISCUSSED: 
Correction  and  Approval  of  Minutes. 
Advisory  Opinion  1998-27:  Thomas 

Alan  Linzey,  on  behalf  of  the  Hawaii 

Green  Party  Coordinating  Committee 
Report  of  the  Audit  Division  on  Clinton/ 

Gore  '96  Primary  Committee,  Inc. 


Report  of  the  Audit  Division  on  Clinton/ 
Gore  '96  General  Committee.  Inc.,  and 
Clinton/Gore  '96  General  Election 
Legal  and  Accounting  Compliance 
Fund. 

Report  of  the  Audit  Division  on  the  Dole 
for  President  Committee,  Inc. 
(Primary). 

Report  of  the  Audit  Division  on  the 
Dole/Kemp  '96  and  Dole/Kemp 
Compliance  Committee,  Inc. 
(General). 

Ross  Perot  and  Perot  '96,  Inc. -Statement 
of  Reasons  (LRS  #507) 

Petition  for  Rulemaking  Filed  by  James 
Bopp.  Jr..  on  Behalf  of  the  Virginia 
Society  for  Human  Life;  Notice  of 
Availability. 

Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer, 

Telephone:  (202)  694-1220. 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc.  99-1512  Filed  1-19-99;  2:57  pm] 

BtLUNG  CODE  «71S-01-M 


FEDERAL  ELECTION  COMMISSION 

[Notice  1999-1] 

Filing  Dates  for  the  Georgia  Special 
Election 

agency:  Federal  Election  Commission. 

ACTION:  Notice  of  filing  dates  for  special 
election. 

SUMMARY:  Georgia  has  scheduled  a 
special  election  on  February  23.  1999.  to 
fill  the  U.S.  House  seat  in  the  Sixth 
Congressional  District  vacated  by 
Congressman  Newt  Gingrich.  Should  no 
candidate  achieve  a  majority  vote,  a 
Special  Rimoff  Election  will  be  held  on 
March  16, 1999,  between  the  top  two 
vote-getters. 

Committees  required  to  file  reports  in 
connection  with  the  Special  General 
Election  on  February  23  should  file  a 
12-day  Pre-General  Election  Report  on 
Februfiry  11. 1999.  Committees  required 
to  file  reports  in  connection  with  both 
the  Special  General  and  Special  Runoff 
Election  must  file  a  12-day  Pre-General 
Election  Report  on  February  11,  a  Pre- 
Rimoff  Report  on  March  4,  and  a  Post- 
Runoff  Report  on  April  15, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Bobby  Zarin.  Information  Division,  999 
E  Street.  N.W.,  Washington,  DC  20463. 
Telephone:  (202)  694-1100;  Toll  Free 
(800) 424-9530. 

SUPPLEMENTARY  INFORMATION:  All 
principal  campaign  committees  of 
candidates  who  participate  in  the 
Georgia  Special  General  and  Special 
Runoff  Elections  and  all  other  political 


Federal  Register / Vol.  64,  No.  13 /Thursday,  January  21,  1999 /Notices                          3299 

committees  not  filing  monthly  which             All  principal  campaign  committees  of     coverage  dates  from  February  4  through 
support  candidates  in  these  elections          candidates  in  the  Special  General               March  15. 1999. 
shall  file  a  12-day  Pre-General  Report  on     Election  only  and  all  other  poHtical                 a  n  nolitir«l  rnniTniH«««  nnf  fiUno 
^m't^clLerthriX^n^^^^^^^^^^      committeesLfilingmon^which          J2^1:SLT^:::^SlI'J::An 
^XofS::o^^i^i:i^^^^,      SSE^^onlTlta^lTdvPre       ^he  Spedal  Runoff^n/yshall  file  a  12- 
whichever  is  later,  through  February  3.       gnera  Re^rt  on  Febmart  n  tuh           '^^^  Pre-Runoff  Report  on  March  4.  with 
1999;  a  Pre-Runoff  Report  on  March  4.        SZ-Top  dSfro-T^hrr^P^                     '=°^^"8e  dates  from  the  last  report  filed 
1999.  with  coverage  dates  from  Febru;ry    S^LTII^  or  i^phI  nf  ?h!                       °^  ^«  '^"'^  °^  ^«  committees  first 
4  through  Februai^  24. 1999;  and  a  Post-     ""^P^"*.^^^'  °'  ^«  date  °f  the                       ^^tivity.  whichever  is  later,  through 
Runoff  Report  on  April  15. 1999,  with         committee  sfiret  activity,  whichever  is       pebniary  24,  and  a  Post-Runoff  Report 
coverage  dates  from  Febmary  25                  ^"^^''  through  February  3.  and  a  Post-          on  April  1 5.  with  coverage  dates  from 
through  April  5. 1999.                                   General  Report  on  March  25.  with               February  25  through  April  5. 1999. 

Calendar  of  Reporting  Dates  for  Georgia  Special  Election 

Report 

Close  of 
books' 

Reg7cen 
mailing 
date^ 

Filing  date 

If  Only  the  Special  General  Is  Held  (02/23/99),  Committees  Must  File: 

Pre-General  

02/03/99 
03/15/99 

02/08/99 
03/25/99 

02/11/99 
03/25/99 

Post-General  

If  Two  Elections  Are  Held,  But  a  Committee  Is  involved  Only  In  tt>e  Special  General  (02/23/99) 

Pre-General „ 

02/03/99 
06/30/99 

02/08/99 
07/31/99 

02/11/99 
07/31/99 

I^ld-Year 

Committees  involved  In  the  Special  General  (02/23/99)  and  Special  Runoff  (03/16/99)  Must  File: 

Pre-General „ 

02/03/99 
02/24/99 
04/05/99 

02/08/99 
03A)1/99 
04/15/99 

02/11/99 
03/04/99 
04/1 5«9 

Pre-Runoff „ „ , 

Post-Runoff 

Committees  Involved  Only  in  the  Special  Runoff  (03/16/99)  Must  File: 

Pre-Runoff  02/24/99  03/01/99  03/04/99 

Post-Runoff I  04/05/99  [  04/15/99  |  04/15/99 

'  The  period  Isegins  with  the  close  of  txxAs  of  the  last  report  filed  by  the  committee.  If  the  committee  has  filed  no  previous  reports,  the  period 
begins  with  the  date  of  the  committee's  first  activity. 
^Reports  sent  by  registered  or  certified  mail  must  be  postmarked  by  the  mailing  date;  otherwise,  they  must  be  received  t»y  the  filing  date. 


Dated:  January  14, 1999. 
Scott  E.  Thomas, 

Chairman,  Federal  Election  Commission. 

[PR  Doc.  99-1270  Filed  1-20-99;  8:45  am) 
BILUNG  CODE  STIS-OI-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanklng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 


The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Inteiested 
persons  may  express  their  views  in 
writing  on  \he  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  12. 
1999. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manias,  Assistant  Vice 


President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Rae  Valley  Financial,  Inc., 
Petersburg,  Nebraska;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Petersburg  State  Bank,  Petersburg, 
Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  14, 1999. 
Robert  deV.  Frierson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-1319  Filed  1-20-99;  8:45  am] 

BILUNG  COOE  621(M)1-F 


FEDERAL  RESERVE  SYSTEM 

Notice  Of  Proposals  to  Engage  In 
Permissible  Nont>anklng  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  tnis  notice 
have  given  notice  imder  section  4  of  the 
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Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Apt)  and  Regulation  Y.  (12 
CFR  Part  2251  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directljj  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  i^  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notica  is  available  for  inspection 
at  the  Federal!  Reserve  Bank  indicated. 
The  notice  al^  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.        ] 

Unless  othe^^se  noted,  comments 
regarding  the  applications  must  be 
received  at  th^  Reserve  Bank  indicated 
or  the  offices  ^f  the  Board  of  Governors 
not  later  than  February  12,  1999. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street. ISt.  Louis,  Missouri  63102- 
2034:  I 

1.  Great  Southern  Bancorp,  Inc., 
Springfield,  Missouri;  to  acquire 
Guaranty  Federal  Bancshares,  Inc., 
Springfield,  Missouri,  and  thereby 
indirectly  acquire  Guaranty  Federal 
Savings  Bank,  Springfield,  Missouri, 
and  thereby  engage  in  the  activity  of 
operation  of  ai  savings  association, 
pursuant  to  §  225.28(b)(4)(ii)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  14. 1999. 
Robert  deV.  Fri0reon, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  99-13t8  Filed  1-20-99;  8:45  am] 
■LUNO  COOC  (MMi-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98P-0504] 

Perfonnance  Standard  for  Vibrio 
Vulnificus;  Request  for  Comments 

agency:  Foodiand  Drug  Administration, 
HHS.  j 

ACTION:  Notic^. 

SUMMARY:  Th^  Food  and  Drug 
Administratiop  (FDA)  has  received  a 
petition  from  the  Center  for  Science  in 
the  Public  Intfrest  (CSPI)  requesting  that 


the  agency  establish  a  performance 
standard  of  "nondetectable"  for  the 
marine  bacterium  Vibrio  vulnificus  in 
raw  moUuscan  shellfish  harvested  from 
waters  that  have  been  linked  to  illnesses 
from  this  organism.  FDA  is  requesting 
information  and  views  from  the  general 
public  on  CSPI's  request  and  on  several 
specific  questions  relating  to  the 
petition. 

DATES:  Submit  vmtten  comments  by 
April  21, 1999. 

ADDRESSES:  Submit  written  comments 
to  the  Ek>ckets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  S.  Schwartz,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
401),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3133. 
SUPPt.EMENTARY  INFORMATION: 

I.  Background 

V.  vulnificus  is  a  marine  bacterium 
that  can  cause  infection  in  humans  as  a 
result  of  contact  through  cuts  or  wounds 
and  consumption  of  food  containing  the 
organism.  The  association  of  foodbome 
illness  with  V.  vulnificus  is  relatively 
recent;  the  first  reported  cases  occurred 
in  the  1970's.  To  date,  the  food  almost 
exclusively  associated  with  illness  from 
V.  vulnificus  is  raw  oysters  harvested 
from  States  bordering  on  the  Gulf  of 
Mexico.  However,  the  bacterium  is  also 
found  in  marine  waters  and  in  shellfish 
outside  the  Gulf  region,  although  raw 
oysters  from  waters  outside  the  Gulf 
region  have  not  been  definitively 
implicated  in  any  cases  of  illness. 

While  V.  vulnificus  can  infrequently 
cause  gastroenteritis  in  healthy 
individuals,  it  can  cause  much  more 
serious,  sometimes  deadly,  septicemia 
in  certain  compromised  individuals. 
The  conditions  that  FDA  believes  put 
consumers  at  risk  for  septicemia  firom  V. 
vulnificus  include  alcoholic  liver 
disease,  diabetes,  hemochromatosis, 
chronic  hepatitis  B  and  C,  and 
depressed  immune  system  function. 
However,  the  majority  of  cases  of 
septicemia  have  occurred  in  consimiers 
with  alcoholic  liver  disease.  FDA 
estimates  that  the  at-risk  population  in 
the  United  States  falls  within  a  range  of 
12  to  30  miUion.  The  number  of 
septicemia  cases  reported  from  V. 
vulnificus  each  year  range  from  a  low  of 
9  in  1990  and  1991  to  a  high  of  33  in 
1996.  Septicemia  in  medically 
compromised  individuals  has  proven 
fatal  in  about  50  percent  of  reported 
cases.  The  agency's  policy  since  1993 
has  been  that  at-risk  individuals  should 


only  consume  molluscan  shellfish  that 
have  been  adequately  cooked,  as 
thorough  cooking  kills  V.  vulnificus. 

FDA  is  supporting  ongoing  research 
directed  toward  answering  several 
questions  about  V.  vulnificus,  including 
research:  (1)  To  identify  the 
characteristics  of  those  strains  of  V. 
vulnificus  that  are  pathogenic  to 
humans,  (2)  to  describe  the  effect  of 
environmental  conditions  on  the 
occurrence  of  these  strains  in  water  and 
in  shellfish,  (3)  to  determine  whether 
there  is  an  infectious  dose  or  doses  of 
the  organism  in  susceptible  humans,  (4) 
to  determine  whether  there  are  other 
factors  or  conditions  that  may  put 
consumers  at  risk  of  septicemia;  and  (5) 
research  on  other  matters.  To  date,  FDA 
has  cosponsored  two  national  scientific 
workshops  on  V.  vulnificus  to  determine 
what  is  known  and  what  needs  to  be 
learned  about  this  organism. 

In  addition,  since  1993,  the  agency 
has  expended  considerable  effort  on 
education  directed  toward  at-risk 
populations  to  warn  them  to  avoid  raw 
shellfish.  Recently,  the  agency  has 
supported  point-of-purchase  advisories 
directed  toward  at-risk  individuals. 

FDA  has  also  worked  with  the 
Interstate  Shellfish  Sanitation 
Conference  (ISSC),  a  cooperative  entity 
(whose  members  include  FDA,  the 
States,  and  the  shellfish  industry) 
dedicated  to  the  production  of  safe  and 
sanitary  molluscan  shellfish,  to  address 
issues  related  to  V.  vulnificus.  The 
agency  participated  with  the  ISSC  in 
developing  the  post-harvest  refrigeration 
requirements  that  were  established  by 
the  ISSC  for  V.  vulnificus  in  oysters. 
Together  with  the  ISSC,  FDA  is 
currently  studying  the  levels  of  these 
organisms  in  oysters  to  which 
consumers  are  exposed  at  retail. 

FDA  recognizes  that  innovative  post- 
harvest  technologies  may  also  reduce  or 
eliminate  V.  vulnificus  from  raw  oystera. 
To  foster  this  approach,  the  agency  has 
provided  labeling  advice  to  a  company 
that  is  marketing  oysters  that  have  been 
subject  to  a  post-harvest  treatment 
involving  low  temperature 
pasteurization  (see  the  following 
paragraphs).  The  agency  hopes  that 
companies  pursuing  other  potential 
post-harvest  technologies  will  also  seek 
FDA's  labeling  assistance. 

n.  The  atizen's  Petition 

On  June  29, 1998.  CSPI  filed  a  citizen 
petition  that  requests  that  FDA  issue 
regulations  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  or  PubUc  Health 
Service  Act  requiring  nondetectable 
levels  of  V.  vulnificus  in  raw  molluscan 
shellfish  harvested  from  waters  that 
have  been  linked  to  illnesses  or  deaths 
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from  this  bacterium.  V.  vulnificus  may 
be  detected  in  virtually  all  oysters  from 
such  waters,  at  least  during  warm 
weather  months.  Thus,  the  practical 
effect  of  mandating  a  performance 
standard  of  "nondetectable"  would  be 
to  impose  post-harvest  treatment 
requirements  on  all  oysters  from  these 
waters. 

The  petition  cites  one  such  post- 
harvest  treatment,  that  of  the  AmeriPure 
Co.,  which  involves  a  mild  heat 
treatment  of  in-shell  oysters  that  is 
capable  of  killing  V.  vulnificus.  FDA  has 
reviewed  data  submitted  by  the 
AmeriPiue  Co.  and  those  data  do 
indicate  that  its  process  is  capable  of 
reducing  V.  vulnificus  in  oysters  to 
nondetectable  levels. 

m.  Request  for  Information  and  Views 

Under  FDA's  administrative 
regulations  (21  CFR  10.30(h)(3)),  the 
agency,  when  reviewing  a  petition,  may 
employ  various  procedures,  including 
publishing  a  Federal  Register  notice 
asking  for  information  and  views. 
Accordingly.  FDA  is  hereby  soliciting 
comment  on  the  issues  raised  by  the 
CSPI  petition.  However,  FDA  is 
especially  interested  in  comments,  v«th 
supporting  data  where  appropriate,  on 
the  following  questions: 

1.  Is  the  AmeriPure  Co.  technology 
readily  employable  by  the  shellfish 
industry;  if  not,  what  barriers  exist,  and 
what  steps  could  be  taken  to  reduce  or 
eliminate  those  barriers? 

2.  Other  than  the  AmeriPure  Co. 
process,  what  technologies,  both  present 
and  anticipated,  could  significantly 
reduce  the  number  of  V.  vulnificus  in 
oysters  while  retaining  the  sensory 
qualities  of  a  raw  oyster?  What  is  known 
about  the  ability  of  such  technologies  to 
reduce  the  number  of  V.  vulnificus  to 
nondetectable  levels? 

3.  How  reliable  are  such  technologies? 
May  they  practically  be  required  for  an 
entire  industry  or  a  significant  portion 
of  that  industry? 

4.  Would  a  performance  standard 
have  to  be  as  low  as  "nondetectable?" 
Do  data  exist  that  would  permit  the 
setting  of  a  performance  standard  above 
"nondetectable?"  If  so,  at  what  level? 
Should  the  fact  that  V.  vulnificus  is 
found  at  low  levels  (less  than  100  Most 
Probable  Number/gram)  in  oysters  in 
months  (January  and  February)  in  which 
there  have  been  no  reported  illnesses  be 
taken  into  account  when  estabUshing  a 
performance  standard  or  level? 

5.  Should  a  performance  standard 
apply  to  all  raw  molluscan  shellfish  or 
only  to  oysters? 

6.  What  would  be  the  quantifiable  and 
nonquantifiable  costs  of  a  performance 
standard?  Who  would  bear  the  costs? 


What  would  be  the  effect  on  costs,  and 
the  distribution  of  costs,  if  there  was 
only  one,  patented  process  that  could  be 
used  to  meet  the  performance  standard? 
What  would  the  effect  on  costs  be  if  a 
standard  of  "nondetectable"  were  put  in 
place  for  all  pathogens  or  for  all  raw 
molluscan  shellfish? 

7.  What  would  be  the  quantifiable  and 
nonquantifiable  benefits  of  a 
performance  standard?  Who  would 
enjoy  the  benefits? 

8.  Another  marine  pathogen,  V. 
pamhaemolyticus,  has  caused  over  700 
reported  cases  of  illness  (gastroenteritis) 
during  1997  and  1998.  There  has  been 
one  death  reported  to  the  Centers  for 
Disease  Control  and  Prevention  and 
several  hospitahzations.  Illnesses  from 
V.  parabaemolyticus  have  occurred 
from  oysters  harvested  outside  of  the 
Gulf  of  Mexico  region. 

Should  a  performance  standard  apply 
only  to  V.  vulnificus  or  should  it  apply 
to  other  Vibrio  species  that  post-harvest 
treatment  might  be  able  to  reduce  to 
nondetectable  levels? 

IV.  Request  for  Comments 

Interested  persons  may,  on  or  before 
April  21,  1999,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  notice. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  beading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

Dated:  January  13, 1999. 
WillUm  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

(PR  Doc.  99-1361  Filed  1-20-99:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DockM  No.  98N-1265] 

Federal/State  Memorandum  of 
Understanding  on  Interstate 
Distribution  of  Compounded  Drug 
Products;  Draft;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  standard 
memorandiun  of  understanding  (MOU) 
that  States  may  enter  into  with  FDA. 


The  draft  standard  MOU  entitled 
"Memorandum  of  Understanding  on 
Interstate  Distribution  of  Compounded 
Drug  Products"  describes  the 
responsibilities  of  the  States  and  FDA  in 
investigating  and  responding  to 
complaints  related  to  compounded  drug 
products  distributed  interstate  and 
addresses  the  interstate  distribution  of 
inordinate  amoimts  of  compounded 
drug  products.  FDA  has  developed  this 
MOU  in  consultation  with  the  National 
Association  of  Boards  of  Pharmacy 
(NABP),  under  provisions  of  the  Food 
and  Drug  Administration  Modernization 
Act  of  1997  (the  Modernization  Act). 
DATES:  Written  comments  may  be 
submitted  on  the  draft  standard  MOU  by 
March  22,  1999. 

ADDRESSES:  Copies  of  the  draft  standard 
MOU  are  available  on  the  Internet  at 
"http://www.fda.gov/cder/pharmcomp/ 
default.htm".  Submit  written  requests 
for  single  copies  of  the  draft  standard 
MOU  entitled  "Memorandum  of 
Understanding  on  Interstate  Distribution 
of  Compounded  Drug  f^roducts"  to  the 
Drug  Information  Branch  (HFI>-210), 
Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  request. 
Submit  written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Requests  and  comments 
should  be  identified  with  the  docket 
niunber  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  L.  Pendleton,  Center  for  Drug 
Evaluation  and  Research  (HFD-7).  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
5649. 

SUPPLEMENTARY  INFORMATION:  On 
November  21,  1997,  the  President 
signed  into  law  the  Modernization  Act 
(Pub.  L.  105-115).  Section  127  of  the 
Modernization  Act  added  section  503A 
to  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  353a),  which 
exempts  compounded  drug  products 
bom  the  requirements  in  sections 
501(a)(2)(B)  (current  good 
manufacturing  practices),  502(0(1) 
(adequate  directions  for  use),  and  505 
(new  drug  provisions)  of  the  act  (21 
U.S.C.  351(a)(2)(B),  352(f)(1),  and  355). 
provided  that  the  compounding  is 
conducted  in  accordance  with,  and  the 
drug  products  meet,  the  requirements  in 
section  503A  of  the  act. 

Section  503A(b)(3)(B)(ij  and 
(b)(3)(B)(ii)  of  the  act  states  that  a 
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compounded  drug  product  may  be 
eligible  for  th«  previously  noted 
exemptions  if  {it  is  compounded  under 
either  of  two  donditions.  These 
conditions  arq  as  follows:  (1)  The  State 
in  which  the  drug  is  compounded  has 
entered  into  ap  MOU  with  FDA  "which 
addresses  the  distribution  of  inordinate 
amounts  of  compounded  drug  products 
interstate  and  provides  for  appropriate 
investigation  by  a  State  agency  of 
complaints  relating  to  compounded 
drug  products!  distributed  outside  such 
State";  or  (2)  the  State  in  which  the  drug 
is  compounded  has  not  entered  into 
such  an  MOU  land  a  Ucensed 
pharmacist,  pharmacy,  or  physician 
"distributes  (qr  causes  to  be  distributed) 
compounded  drug  products  out  of  the 
State  in  whiclj  they  are  compounded  in 
quantities  thaj  do  not  exceed  5  percent 
of  the  total  prescription  orders 
dispensed  or  distributed  by  such 
pharmacy  or  physician."  Section 
503A(b)(3)(B)  of  the  act  directs  FDA  to 
develop,  in  cotisuhation  with  the  NABP, 
a  standard  MOU  for  use  by  the  States  in 
complying  with  section  503A(b)(3)(B)(i) 
of  the  act 

FDA  consulted  with  the  NABP 
concerning  this  standard  MOU,  and  the 
agency  is  now  making  available  for 
public  commant  a  draft  standard  MOU 
regarding  the  interstate  distribution  of 
compounded  drug  products.  The  draft 
standard  MOIJI  sets  forth  the 
responsibilities  of  State  agencies  and 
FDA  with  resoect  to  the  following:  (1) 
Investigating  4nd  responding  to 
complaints  relating  to  compounded 
drug  products  distributed  outside  of  a 
State,  and  (2)  responding  to  the 
distribution  of  inordinate  amounts  of 
compounded  drug  products  in  interstate 
commerce. 

FDA  invite^  comments  from 
interested  persons  on  the  draft  standard 
MOU  on  the  interstate  distribution  of 
compounded  drug  products.  The  agency 
is  providing  a  60-day  comment  period 
and  is  establiahing  a  docket  for  the 
receipt  of  comments.  As  stated  in  its 
guidance  for  industry  entitled 
"Enforcement  Policy  During 
Implementation  of  Section  503  A  of  the 
Federal  Food,.  Drug,  and  Cosmetic  Act" 
(see  63  FR  64723,  November  23. 1998), 
after  considering  any  comments  on  the 
draft  standard  MOU  submitted  to  this 
docket,  FDA  v^ill  finalize  the  standeird 
MOU  and  mal^e  it  available  for  signature 
by  individual! State  agencies.  Until  at 
least  90  days  ifter  the  standard  MOU  is 
finalized  and  made  available  to  the 
States  for  theit'  consideration  and 
signature,  the  agency  intends  to  exercise 
its  enforcement  discretion  and  normally 
will  not  take  legulatory  action  regarding 
the  requiremeint  in  section 


503A(b)(3)(B)(ii)  of  the  act,  which  states 
that  a  licensed  pharmacist,  pharmacy,  or 
physician  may  not  distribute  or  cause  to 
be  distributed  in  interstate  commerce 
compounded  drug  products  constituting 
more  than  5  percent  of  the  total 
prescription  orders  dispensed  or 
distributed. 

Interested  persons  may,  on  or  before 
March  22, 1999,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft  standard 
MOU.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  nvunber 
foimd  in  brackets  in  the  heading  of  this 
docimient.  The  draft  standard  MOU  and 
received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  January  13, 1999. 
WiUiam  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  99-1366  Filed  1-20-99;  8:45  am] 
BILUNQ  COOE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98D-1 169] 

Draft  Guidance  for  Industry  on  Content 
and  Format  for  Geriatric  Labeling; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Content  and  Format 
for  Geriatric  Labeling."  FDA  established 
the  "Geriatric  use"  subsection  in  the 
labeling  for  human  prescription  drug 
products  in  a  final  rule.  The  Geriatric 
use  subsection  includes  biological  drug 
products  in  order  to  provide  for  tbe 
inclusion  of  information  pertinent  to  the 
appropriate  use  of  drugs  in  the  elderly 
(persons  aged  65  and  over).  This  draft 
guidance  is  intended  to  provide 
industry  with  information  on  submitting 
geriatric  labeUng  for  himian  prescription 
drug  and  biological  products,  including 
who  should  submit  revised  labeling,  the 
implementation  schediUe,  a  description 
of  the  regulation  and  optional  standard 
language  in  proposed  labeling,  the 
content  and  format  for  geriatric  labeling, 
and  the  applicability  of  user  fees  to 
geriatric  labeling  supplements. 
DATES:  Written  comments  may  be 
submitted  on  the  draft  guidance  by 


March  22, 1999.  General  comments  on 
agency  guidance  documents  are 
welcome  at  any  time. 

ADDRESSES:  Copies  of  this  draft 
guidance  are  available  on  the  Internet  at 
"http://www.fda.gov/cder/guidance/ 
index.htm"  or  "http://www.fda.gov/ 
cber/guidelines.htm".  Submit  written 
requests  for  single  copies  of  "Content 
and  Format  for  Gwiatric  Labeling"  to 
the  Drug  Information  Branch  (HFD- 
210),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  or  to  the  Office  of 
Communication,  Training  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research,  Food  and  E)rug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  request. 
Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diana  M.  Hernandez,  Center  for  Drug 

Evaluation  and  Research  (HFD- 

006),  Food  and  Drug 

Administration,  5600  Fishers  Lane. 

Rockville.  MD  20857.  301-594- 

6779;  or 
Stephen  Ripley,  Center  for  Biologies 

Evaluation  and  Research  (HFM-17), 

1401  Rockville  Pike,  Rockville,  MD 

20852,  301-827-6210. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a  draft 
guidance  for  industry  entitled  "Content 
and  Format  for  Geriatric  Labeling."  This 
draft  guidance  has  been  developed  in 
response  to  a  final  rule  that  published 
in  die  Federal  Register  of  August  27, 
1997  (62  FR  45313),  establishing,  in  the 
"Precautions"  section  of  prescription 
drug  labeUng,  a  subsection  on  the  use  of 
drugs  in  elderly  or  geriatric  patients 
(aged  65  years  or  over)  (§  201.57(f)(10) 
(21  CFR  201.57(f)(10))).  The  geriatric 
labeling  regulation  recognizes  the 
special  concerns  associated  with  the 
geriatric  use  of  prescription  drugs  and 
acknowledges  the  need  to  commimicate 
important  information  so  that  drugs  can 
be  used  safely  and  effectively  in  older 
patients.  The  medical  community  has 
become  increasingly  aware  that 
prescription  drugs  can  produce  effects 
in  the  elderly  that  are  significantly 
different  from  those  produced  in 
younger  patients.  Geriatric  labeling 
information  is  of  increasing  importance 
because  of  the  growing  proportion  of  the 
population  that  is  over  65  years  of  age 
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and  the  significant  use  of  medications 
by  this  age  group. 

This  draft  guidance  discusses  which 
appUcation  holders  are  responsible  for 
submitting  revised  labeling  and 
siunmarizes  the  implementation 
schedule  for  submitting  geriatric 
labeling.  The  geriatric  labeling 
regulation  includes  six  paragraphs 
(§  201.57(f)(l0)(i)  through  (fKlO)(vi)) 
that  outline  various  options  for 
statements  in  the  "Geriatric  use" 
subsection,  based  on  the  type  of 
information  available  and  the 
interpretation  of  that  information.  The 
draft  guidance  siunmarizes  the 
requirements  of  §  201.57(f)(l0)(i) 
through  (f)(10)(vi),  and  it  provides 
detailed  guidance  on  the  submission  of 
this  information.  In  addition,  the 
content  and  format  for  geriatric  labeling, 
as  well  as  the  applicability  of  user  fees 
to  geriatric  labeling  supplements,  are 
discussed  in  detail  in  ihe  draft  guidance 
document. 

This  draft  guidance  is  a  level  1  draft 
guidance  document  consistent  with 
FDA's  good  guidance  practices  (62  FR 
8961.  February  27, 1997).  It  represents 
the  agency's  current  thinking  on  the 
content  and  format  of  geriatric  labeling. 
It  does  not  create  or  coniiBr  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

Interested  persons  may  submit  written 
comments  on  the  draft  guidance  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  are  available  for 
pubhc  examination  in  the  Dockets 
Management  Branch  betw^een  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  January  13, 1999. 

WiUiam  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  99-1363  Filed  1-20-99;  8:45  am) 

MLUNQ  COOE  41M-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  980-1267] 

Draft  Guidance  for  Industry  on  NDA's: 
Impurities  in  Drug  Substances; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availabihty  of  a  draft  guidance  for 
industry  entitled  "NDA's:  Impurities  in 
Drug  Substances."  This  draft  document 
recommends  that  appUcants  submitting 
new  drug  applications  (NDA's)  and 
holders  of  supporting  Type  U  drug 
master  files  (DMF's)  for  drug  substances 
not  considered  new  drug  substances 
refer  to  the  gmdance  for  industry  on 
reporting  drug  substance  impurities  in 
the  International  Conference  on 
Harmonisation  (ICH)  guidance 
document  entitled  "Q3A  Impurities  in 
New  Drug  Substances." 
DATES:  Written  comments  on  the  draft 
guidance  dociunent  may  be  submitted 
by  April  21, 1999.  General  comments  on 
agency  guidance  documents  are 
welcome  at  any  time. 
ADDRESSES:  Copies  of  this  draft 
guidance  are  available  on  the  Internet  at 
"http  ://www.  fda.gov/cder/guidance/ 
index.htm".  Submit  written  requests  for 
single  copies  of  the  draft  guidance  for 
industry  to  the  Drug  Information  Branch 
(HFD-210),  Center  for  Drug  Evaluation 
and  Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Submit  written 
comments  on  the  draft  guidance  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
P.  Dufiy,  Office  of  New  Drug  Chemistry, 
Office  of  Pharmaceutical  Science, 
Center  for  Drug  Evaluation  and  Research 
(HFD-180),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-827-7310. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a  draft 
guidance  for  industry  entitled  "NDA's: 
Impurities  in  Drug  Substances." 
Although  ICH  guidance  document 
entitled  "Q3A  Impurities  in  New  Drug 
Substances,"  which  was  published  in 
the  Federal  Register  on  January  4, 1996 
(61  FR  371),  provided  guidance  to 
industry  on  the  reporting,  identification, 
and  qualification  of  impurities  in  new 


drug  substances  produced  by  chemical 
syntheses,  FDA  believes  that  the 
guidance  provided  in  ICH  Q3A  also 
appUes  to  drug  substances  produced  by 
chemical  syntheses  that  are  not 
considered  new  drug  substances.  FDA 
recommends  that  applicants  preparing 
NDA's  and  holders  preparing  Type  II 
DMF's  refer  to  the  reporting  information 
contained  in  that  document. 

This  Level  1  draft  guidance  is  being 
issued  consistent  with  FDA's  good 
guidance  practices  (62  FR  8961, 
February  27, 1997).  The  draft  guidance 
represents  the  agency's  ciurent  thinking 
on  reporting  impurities  in  drug 
substances  for  certain  NDA's  and 
DMF's.  It  does  not  create  or  confer  any 
rights  for  or  on  any  peKon  and  does  not 
operate  to  bind  FDA  or  the  pubhc.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the  requirement 
of  the  applicable  statute,  regulations,  or 
both. 

Interested  persons  may  submit  written 
comments  on  the  draft  guidance  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
dociunent.  The  draft  guidance  and 
received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  laouary  13, 1999. 
William  K.  Hubbard. 
Associate  Commissioner  for  Pcdicy 
Coordination. 

[FR  Doc.  99-1364  Filed  1-20-99;  8:45  am] 
MLUNQ  COM  4iae-*1-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 
[Document  (denttfler  HCFA-R-263] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  pubUshing  the 
following  stunmary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  bui-den 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
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of  the  foUowiig  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  oollection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuralcy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  cl  arity  of  the  information  to 
be  collected;  fend  (4)  the  use  of 
automated  cojllection  techniques  or 
other  forms  o  F  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Exte  nsion  of  a  ciirrently 
approved  col  ection. 

Title  of  In f I  ^rmation  Collection:  On 
Site  Inspectic  n  for  Durable  Medical 
Equipment  (E  iME)  Supplier  Location  & 
Supporting  RfegulaUons  in  42  CFR, 
Section  424.37. 

Form  Nos.:  HCFA-R-263  (OMB# 
0938-0749). 

Use:  To  identify  and  implement 
measures  to  p  revent  fraud  and  abuse  in 
the  Medicare  program.  Controlling  the 
entry  of  supp  iers  of  durable  medical 
equipment,  prosthetics,  orthotics,  or 
supplies  (DlitPOS)  to  Medicare  has 
been  identific  d  as  one  of  the  most 
effective  wayp  to  prevent  fraud  emd 
abuse.  To  mefet  this  challenge,  HCFA  is 
moving  forws  xd  with  a  plan  to  improve 
the  quality  oBthe  process  for  enrolling 
and  reenrolhtig  DMEPOS  suppliers  into 
the  Medicare  iprogram  by  enhancing 
procedures  fdr  verifying  supplier 
information  dollected  on  the  Form 
HCFA  8555  (PMEPOS  Supplier 
Enrollment  Apphcation,  0MB  Approval 
No.  0938-0685).  This  form  will  be  used 
to  complete  information  on  DMEPOS 
suppUers'  compliance  with  regulations 
found  in  42  CFR  424.57. 

Frequency:  On  occasion. 

Affected  Pi  iblic:  Business  or  other  for- 
profit,  Not-fof-profit  institutions,  and 
State,  Local  ot  Tribal  Government. 

Number  ofjiespondents:  40,000. 

Total  Anniial  Responses:  40,000. 

rota7  Anniial  Hours:  20,000. 

To  obtain  oopies  of  the  supporting 
statement  ana  any  related  forms  for  the 
proposed  pa|^erwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  ^t  http://www.hcfa.gov/ 
regs/prdact9^.htm,  or  E-mail  your 
request,  including  your  address,  phone 
nimiber,  0M$  number,  and  HCFA 
document  identifier,  to 
Paperwork@bcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comibents  and 
recommendations  for  the  proposed 
information  qoUections  must  be  mailed 
within  60  dais  of  this  notice  directly  to 


the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Dawn  Willinghan,  Room: 
N2-14-26,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 

Dated:  January  11, 1999. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services.  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards 
(FR  Doc.  99-1328  Filed  1-20-99;  8:45  am) 

BILUNO  COOE  4120-0»-P 


DEPARTMEm*  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier  HCFA-R-180] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  svunmary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  has  expired. 

Title  of  Information  Collection:  Field 
Testing  of  the  Uniform  Needs 
Assessment  Instrument  (UNAI):  Small- 
Scale  Trial— Phase  2. 

Form  No.:  HCFA-R-180  (OMB# 
0938-0680). 


Use:  In  testing,  the  Uniform  Needs 
Assessment  Instrument  (UNAI)  will  be 
used  to  assess  the  needs  of  all  patients 
being  discharged  from  Medicare- 
certified  hospitals  who  are  identified, 
through  use  of  a  screener,  as  needing 
extensive  hospital  discharge  planning 
and  post-care.  Dual  assessments  will  be 
performed  to  assess  inter-rater 
reliability.  The  UNAI  is  intended  ta 
help  ensure  appropriate  post  acute  care 
and  continuity  of  care  between  acute, 
post-acute  and  long-term  care  by 
transmitting  key  information  to  patients, 
families,  and  post  acute  care  providers 
on  the  status  and  care  needs  of  patients 
at  the  time  of  acute  care  discharge.  The 
debriefing  of  discharge  plaimers  will 
examine  the  feasibility,  burden,  and 
utility  of  UNAI  items  and  their  view  of 
the  likely  impact  on  the  quality  of 
discharge  planning  and  continuity  of 
care.  The  goal  is  to  help  HCFA 
determine  whether  such  a  system  would 
improve  quality  of  care  for  Medicare 
beneficiaries. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit,  Individuals  or  Households,  and 
Not-for-profit  institutions. 

Number  of  Respondents:  500. 

Total  Annual  Responses:  720. 

Total  Annual  Hours:  847. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  0MB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Dawn  Willinghan,  Room  N2- 
14-26,  7500  Security  Boulevard, 
Baltimore.  Maryland  21244-1850. 

Dated:  January  11, 1999. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services.  Security  and 
Standards  Group.  Division  of  HCFA 
Enterprise  Standards. 
(FR  Doc.  99-1329  Filed  1-20-99;  8:45  am] 

BILUNQ  COOE  4120-03-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier  HCFA-R-0270] 

Emergency  Clearance:  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (0MB) 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment, 
hiterested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  acciu-acy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utihty,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collection  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  of  an  unanticipated  event  and 
the  fact  that  the  collection  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
xmder  OMB's  regulations  at  5  CFR,  Part 
1320.  In  order  to  assess  and  renovate 
internal  systems  and  interfaces  with 
business  partners  for  Y2K,  the  Agency 
cannot  reasonably  comply  with  the 
normal  clearance  procedures.  Without 
this  information,  HCFA  will  be  unable 
to  assess  the  millennium  readiness 
status  of  the  business  partners  and  will 
be  unable  to  make  operational  and 
contracting  decisions  to  assure  the 
safety  and  continuity  of  health  care 
services  provided  to  Medicare 
beneficiaries,  and  payments  to  providers 
of  services.  This  request  complies  with 
the  procedures  for  emergency  clearance 
of  Y2K  surveys  as  outlined  in  the  OMB 
memo  dated  5/26/98. 


HCFA  is  requesting  OMB  review  and 
approval  of  this  collection  within  11 
working  days  with  a  180-day  approval 
period.  Written  comments  and 
recommendations  will  be  accepted  from 
the  public  if  received  by  the  individuals 
designated  below,  within  10  working 
days.  Diuing  this  180-day  period,  we 
will  publish  a  separate  Federal  Register 
notice  announcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  conunent  period  on  these 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Type  of  Information  Request:  New 
collection. 

Title  of  Information  Collection: 
Managed  Care  organization  Year  2000 
Continuity  and  Contingency  Planning 
(BCCP)  Status  Report. 
Form  Number:  HCFA-R-0270. 
Use:  This  information  is  needed  to 
determine  the  status  of  HCFA's  business 
partners  milleiuiiimi  readiness. 
Frequency:  Monthly. 
Affected  Public:  Federal  Government, 
Business  or  other  for-profit,  and  Not-for- 
profit  institutions. 
Number  of  Respondents:  350. 
Total  Annual  Responses:  4,200. 
Total  Annual  Hours  Requested: 
44,450. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above.  E-mail  your  request, 
including  your  address,  phone  number, 
and  HCFA  form  number(s)  referenced 
above,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  ADD  WEB  SITE  ADDRESS  to 
access  S.S. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 
information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designees 
referenced  below,  within  10  working 
days: 

Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Information  Technology  Investment 
Management  Group,  Division  of 
HCFA  Enterprise  Standards,  Room 
C2-26-17,  7500  Security  Boulevard. 
Baltimore,  MD  21244-1850.  Fax 
Number:  (410)  786-1415  Attn:  Dawn 
Willinghan  and. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Fax  Number:  (202)  395-6974 
or  (202)  395-5167  Attn:  AlUson 
Herron  Eydt,  HCFA  Desk  Officer. 


Dated:  January  12. 1999. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer.  HCFA. 
Office  of  Information  Services.  Information 
Technology  Investment  Management  Group. 
Division  of  HCFA  Enterprise  Standards. 
[PR  Doc.  99-1330  Filed  1-20-99;  8:45  ami 
BILLINQ  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Data  Collection,  Comment 
Request;  American  Stop  Smoking 
Intervention  Study  for  Cancer 
Prevention  (ASSIST)  Final  Evaluation: 
"Strength  of  Tobacco  Control 
Research  Evaluation" 

SUMMARY:  In  compHance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  histitutes  of  Health  (NIH),  the 
National  Cancer  Institute  (NCI)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

PROPOSED  COLLECTION:  Title:  American 
Stop  Smoking  hitervention  Study  for 
Cancer  Prevention  (ASSIST)  Final 
Evaluation:  "Strength  of  Tobacco 
Control  Research  Evaluation".  Type  of 
Information  Request:  New.  Need  and 
Use  of  Information  Collection:  "The 
Strength  of  Tobacco  Control  Research 
Evaluation"  will  collect  data  on 
financial  resources,  capacity,  and 
specific  efforts  to  control  tobacco  use. 
The  data  will  be  collected  fitim 
professionals  working  in  the  field,  in 
project  management,  and  in  senior 
agency  administration  within  major 
state-level  organizations  concerned  with 
tobacco  control,  in  all  50  states  and  the 
District  of  Columbia.  The  data  will  be 
used  by  the  National  Cancer  Institute  to 
evaluate  the  effectiveness  of  the 
American  Stop  Smoking  Intervention 
Study  for  Cancer  Prevention  (ASSIST), 
a  large-scale,  1 7-state  demonstration 
project.  Data  will  be  used  to  develop  a 
"strength  of  tobacco  control"  construct 
for  use  in  evaluation  of  the  overall 
ASSIST  intervention.  This  study  will 
also  provide  valuable  information  to 
Government  agencies  and  to  the  general 
public  necessary  for  tobacco  control 
research.  Data  will  be  collected  &x)m 
September  to  November  1999,  from 
approximately  1,428  individuals  in  357 
organizations  in  the  50  states  and  the 
District  of  Columbia.  Frequency  of 
Response:  One-time  study.  Affected 
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Public:  Indiviouals.  Type  of 
Respondents:  professionals  in  tobacco 
control  organi^tions.  The  annual 
reporting  burcjen  is  as  follows: 
Estimated  Number  of  Respondents: 
1,428;  Estimated  Number  of  Responses 
per  Respondeat:  1;  Average  Burden 
Hours  per  Response:  .54;  and  Estimated 
Total  Annual  Burden  Hours  Requested: 
773.  The  annupUzed  cost  to  the 
respondents  i3  estimated  at  $31,833. 
There  are  no  Operating  or  Maintenance 
Costs  to  reporti 

REQUEST  FOR  (^OMMENTS:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  mort  of  the  following  points: 

(1)  Whether  thie  proposed  collection  of 
information  is. necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  incluctng  whether  the 
information  w\\\  have  practical  utihty; 

(2)  the  accuraqy  of  the  agency's  estimate 
of  the  burden  tf  the  proposed  collection 
of  information!  including  the  vaUdity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility 
and  clarity  of  l^e  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  fre  to  respond,  including 
the  use  of  appropriate  automated, 
electronic  mechanical,  or  other 
technological  Collection  techniques  or 
other  forms  of  information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instnunents,  contact  Frances  Stillman, 
Ed.D.,  Public  Health  Advisor,  National 
Cancer  Institute,  Executive  Plaza  North, 
Room  241,  6130  Executive  Boulevard 
MSC  7337,  Befhesda,  Maryland  20892- 
7337,  or  call  nton-toll  free  number  (301) 
49&-8584,  or  FAX  your  request  to  (301) 
496-8675. 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  o(  having  their  full  effect  if 
received  withiii  60  days  of  the  date  of 
this  pubUcatioti. 

Dated:  Jasuary  12. 1999. 
RaeMNidMfe. 

OMB  Project  CJeprance  Liaison. 
|FR  Doc.  9»-142^  Filed  1-21-99;  8:45  am] 

■UMQ  COOC  4140Ul-ll 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
pubhc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel. 

Date:  March  11, 1999. 

Time:  2:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Executive  Plaza  South,  Room  400C, 
6120  Executive  Blvd.,  Rockville,  MD  20852, 
(Telephone  Conference  Call). 

Contact  Person:  Richard  S.  Fisher,  PhD 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Activities.  NIDCD/NIH,  6120  Executive 
Blvd.,  Room  400C,  MSC-7180,  Bethesda,  MD 
20892,  301-496-8683. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Dea&ess  and  Communicative 
Disorders,  National  Institutes  of  Health.  HHS) 

Dated:  January  13, 1999. 
LaVerae  Y.  String^M, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  9«-1269  Filed  1-20-99;  8:45  am] 

WLLM*  CCOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nalionai  institutes  ef  HeaNh 

Center  fer  Scientific  Review;  Notice  of 

^tn  ■  n  rf  ^^^^iim^m 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
pubhc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  Title  5, 


U.S.C,  as  amended.  The  grant 
applications  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  grant  apphcations,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  Immunological 
Sciences  Initial  Review  Group, 
Immunobiology  Study  Section. 

Date:  January  21-22. 1999. 

Time:  9:00  AM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  2  Portola  Plaza. 
Monterey.  CA  93940. 

Contact  Person:  Betty  Hayden.  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4206, 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
1223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  January  21, 1999. 

Time:  1:00  PM  to  1:45  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Joe  Marwah,  PHD 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5188, 
MSC  7846,  Bethesda,  MD  20892,  (301)  435- 
1253. 

This  notice  is  published  less  than  15  days 
prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  January  21, 1999. 

Time:  2:00  PM  to  2:45  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Joe  Marwah,  PHD, 
Scientific  Review  AdmiBistrator,  Center  for 
Scientific  Review,  National  lastitutes  of 
Health,  6701  Rockledge  Drive,  Rooea  51M, 
MSC  7846,  Bethesda,  MD  20892,  (301)  435- 
1253. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Qinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93-878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 
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Dated:  January  13, 1999. 
LaVerne  Y.  Stringfield, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  99-1268  Filed  1-20-99;  8:45  ami 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-060-08-1 020-00, 1613P] 

Notice  of  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Lewistown  Field  Office. 

SUIMMARY:  The  Lewistown  Resoiut:e 
Advisory  Council  will  meet  February  9 
and  10, 1999.  at  the  Montana  Fish, 
Wildlife  and  Parks  Region  4  Office,  4600 
Giant  Springs  Road,  Great  Falls, 
Montana. 

The  February  9  portion  of  this 
meeting  will  begin  at  7:45  a.m. 
Throughout  the  day  the  council  will 
elect  officers  for  the  coming  year;  hear 
two  presentations  concerning 
Cottonwood  regeneration  along  the 
Upper  Missoiui  River;  discuss  increased 
visitor  use  along  the  Upper  Missouri 
River;  discuss  U.S.  Forest  Service 
involvement  with  the  Resource 
Advisory  Coimcils;  and  hear 
presentations  concerning  grazing  permit 
renewals  and  two  areas  of  critical 
environmental  concern.  The  session 
will  adjourn  at  4:30  p.m. 

The  February  10  portion  of  this 
meeting  will  begin  at  7:45  a.m.  The 
council  will  hear  presentations 
concerning  off-highway  vehicle  use  on 
public  lands;  land  exchanges;  prairie 
dogs;  range  improvement  projects;  and 
the  Sun  River  Project.  There  will  be  a 
pubUc  comment  period  at  11:30  a.m. 
This  session  will  adjourn  at  3:30  p.m. 

DATES:  February  9  and  10, 1999. 

LOCATION:  Montana  Fish,  Wildlife  and 
Parks  Region  4  Office,  4600  Giant 
Springs  Road,  Great  Falls,  Montana. 

FOR  FURTHER  INFORMATION:  Contact 
Lewistown  Field  Manager,  Bureau  of 
Land  Management,  Box  1160,  Airport 
Road,  Lewistovra,  MT  59457. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public  and  there 
will  be  a  public  comment  period  at 
11:30  a.m.  on  February  10. 

Dated:  January  7, 1999. 
David  L  Man, 
Field  Manager. 

[FR  Doc.  99-1281  Filed  1-20-99;  8:45  am] 
MLUNO  CODE  4310-OH-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-931 -1 31 0-OO-NPRA) 

Notice  of  Availability  of  Proposed 
Notice  of  Sale— National  Petroleum 
Reserve— Alaska  Proposed  Oil  and 
Gas  Lease  Sale  991;  Alaska 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  Notice  of  AvailabiUty  of 
the  Proposed  Notice  of  Sale  for  the 
proposed  Oil  and  Gas  Lease  Sale  991  in 
the  National  Petroleum  Reserve-Alaska 
(NPR-A)  is  published  as  a  matter  of 
information  to  the  public. 

With  regard  to  oil  and  gas  leasing  in 
the  NPR-A,  the  Secretary  of  the  taterior 
is  providing  the  State  of  Alaska  the 
opportunity  to  review  the  proposed 
Notice  of  Sale  in  regard  to,  among  other 
things.  Coastal  Zone  Management 
review. 

The  proposed  Notice  of  Sale  for 
proposed  Sale  991  may  be  obtained  by 
written  request  to  the  Public 
Information  Center,  Bureau  of  Land 
Management,  Alaska  State  Office,  222 
W.  7th  Avenue,  No.  13,  Anchorage, 
Alaska  99513-7599  or  by  telephone  at 
907-271-5960. 

The  final  Notice  of  Sale  wall  be 
published  in  the  Federal  Register  at 
least  30  days  prior  to  the  date  of  bid 
opening.  Bid  opening  is  tentatively 
scheduled  for  May  1999. 
EFFECTIVE  DATE:  January  21,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gene  Terland  or  Robert  Merrill,  BLM 
Alaska  State  Office.  907-271-3833. 

Dated:  January  15, 1999. 
SaUy  Wisely, 
Acting  State  Director 
[FR  Doc.  99-1437  Filed  1-20-99;  8:45  am) 
WLUNO  COOE  4310->IA-^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[A2-050-99-1 430-00;  CAAZCA  37434, 
CAAZCA  6637] 

California:  Notice  of  Realty  Action 
(NORA) 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Conversion  and  renewal  of 
concession  lease  and  future  expansion 
of  concession. 

SUMMARY:  Walter's  Camp,  Inc.,  Frank 
Dokter,  President,  concessioner  at  the 


Bureau  of  Land  Management's  (BLM) 
Walter's  Camp  concession  on  the 
Colorado  River  near  Palo  Verde, 
Cahfomia,  has  submitted  an  application 
to  renew  the  Walter's  Camp  concession 
contract.  The  application  includes 
extending  the  term  of  the  land  use 
authorization  and  requests  authorization 
for  future  expansion. 
DATES:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Yuma  Field 
Office,  BLM,  address  below.  Objections 
will  be  reviewed  by  the  Field  Manager, 
BLM,  who  may  sustain,  vacate,  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  Field  Manager,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  DeBock,  Realty  Specialist,  or  Joy 
Gilbert,  Senior  Technical  Specialist, 
BLM,  Yuma  Field  Office,  2555  E.  Gila 
Ridge  Road.  Yuma,  AZ  85365,  (520) 
317-3200. 

SUPPLEMENTARY  INFORMATION:  The 
Walter's  Camp  concession  is  currently 
authorized  under  a  BLM  contract,  which 
expires  on  April  14,  2000  (issued  under 
the  authority  of  the  Reclamation  Act). 
The  new  lease  would  be  issued  imder 
the  Federal  Land  Policy  and 
Management  Act  (43  U.S.C.  1701,  1732). 
The  current  concessioner  has  performed 
its  obligations  to  the  satisfaction  of  the 
BLM  imder  the  existing  contract. 
Pursuant  to  the  provisions  of  the 
existing  concession  contract,  the  current 
concessioner  may  be  granted  an 
extension  for  an  additional  period  of 
years  if  the  concessioner  has 
substantially  mitigated  deterioration  of 
improvements  due  to  use  and  age.  The 
land  is  not  needed  for  a  Federal  purpose 
at  this  time.  The  proposal  is  in 
accordance  with  the  Yuma  District 
Resource  Management  Plan  (March 
1987),  and  the  Ehrenberg-Cibola 
Recreation  Area  Management  Plan  (May 
1994)  which  state  that  the  BLM  will 
continue  to  lease  recreation  areas  for 
concessioner  operation  to  ensure  that 
recreation  opportunities  are  provided 
for  all  publics.  The  plans  also  state  that 
additional  Federal  lands  will  be 
available  for  expansion  of  existing 
concessions. 

Walter's  Camp,  Inc.,  provides 
camping  and  recreational  opportunities 
along  the  Colorado  River.  Renewal  of 
the  concession  lease  would  allow  for 
continued  use  and  the  proposed 
expansion  would  fulfill  the  increasing 
public  demands  for  reci«ational 
opportunities. 
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Dated:  Januari  8. 1999. 
Maureen  A.  Merrell, 

Assistant  Field  Ulanager,  Business  and  Fiscal 
Services/Acting  Field  Manager. 
[FR  Doc.  99-1280  Filed  1-20-99;  8:45  am) 
BILLING  C00€  4314 
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internatioNal  trade 
commission 

pnv.  No.  337-T4-403] 

Certain  Acesuifame  Potassium  and 
Blends  and  Products  Containing 
Same;  Notice  of  Commission 
Determinations  Not  To  Review  an 
Initial  Determination  Finding  No 
Violation  of  Section  337  of  the  Tariff 
Act  of  1930  and  Not  To  Review  an 
Order  Denylna  a  Motion  for  Sanctions 

AGENCY:  U.S.  I  itemational  Trade 

Commission. 

ACTKm:  Notice 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Intemlational  Trade 
Commission  has  made  a  final 
determination  of  no  violation  of  section 
337  of  the  Tari|ff  Act  of  1930.  as 
amended,  in  die  above-captioned 
investigation.  The  Commission 
determined  net  to  review  an  initial 
determination  (ID)  of  the  presiding 
administrativeilaw  judge  (ALJ)  finding 
no  violation  ol  section  337  and  not  to 
review  ALJ  On  ler  No.  23  which  denied 
a  motion  for  sanctions. 
FOR  FURTHER  INFORMATION  CONTACT: 
C3mthia  P.  Johnson,  Esq.,  Office  of  the 
General  Counssl,  U.S.  International 
Trade  Commission,  500  E  Street,  S.W., 
Washington.  Q.C.  20436,  telephone  - 
(202)  205-309^.  Hearing-impaired 
persons  are  advised  that  information  on 
this  matter  cai^  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  2012-205-1810.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server*  (http://www,usitc.gov). 
supplementarV  information:  The 
Commission  iristituted  this  investigation 
on  November  14,  1997,  based  on  a 
complaint  filed  by  Nutrinova  Nutrition 
Specialties  and  Food  Ingredients  GmbH 
of  Frankfurt  aip  Main,  Federal  Republic 
of  Germany,  aid  Nutrinova  Inc.,  of 
Somerset,  New  Jersey  (collectively 
referred  to  as  'jcomplainants").  62  FR 
62070  (1997).  The  complaint  named 
four  respondeilts — HangzHou  Sanhe 
Food  Company  Ltd.,  of  Zheijiang, 
People's  Repu|)hc  of  China;  JRS 
International,  |nc.,  of  Garfield,  New 
Jersey;  Dingsh^ng,  Inc.,  of  Temple  City, 
California;  and  WYZ  Tech.,  of  Chino, 
CaUfomia.  Haiigzhou  Sanhe  Food 


Additives  Factory,  of  Hangzhou, 
Zheijiang,  Peoples  Republic  of  China 
was  subsequently  added  as  a 
respondent. 

Complainants  alleged  that 
respondents  had  violated  section  337  by 
importing  into  the  United  States,  selling 
for  importation,  and/or  selling  within 
the  United  States  after  importation 
certain  acesuifame  potassium  or  blends 
or  products  containing  same  by  reason 
of  infiingement  of  claims  1,  2,  3,  4  or  5 
of  U.S.  Letters  Patent  4,695,629  ("the 
'629  patent")  or  claims  1  or  2  of  U.S. 
Letters  Patent  4,158,068  ("the  '068 
patent").  Acesuifame  potassium  is  an 
artificial  sweetener. 

The  ALJ  held  a  tutorial  on  the 
technology  of  artificial  sweeteners  and 
the  processes  for  their  manufacture  on 
Jime  5, 1998.  The  evidentiary  hearing 
was  held  from  Jime  29, 1998.  to  July  10, 
1998. 

On  May  12, 1998,  complainants  filed 
a  motion  seeking  the  imposition  of 
monetary  and  non-monetary  sanctions 
against  respondents  for  respondents' 
failure  to  provide  timely  discovery.  The 
motion  was  supported  in  part  and 
opposed  in  part  by  the  Commission 
investigative  attorney  (LA)  and  opposed 
by  respondents.  On  August  14, 1998,  the 
ALJ  issued  Order  No.  23,  denying 
complainants'  motion  for  sanctions,  but 
offering  complainants  an  opportunity  to 
seek  reopening  of  the  record  for  the 
purpose  of  presenting  additional  facts 
and  firguments  relevant  to  respondents' 
belatedly-produced  discovery. 
Complainants  declined  to  seek 
reopening  of  the  record. 

On  November  20,  1998,  the  ALJ 
issued  his  final  ID,  in  which  he 
concluded  that  there  was  no  violation  of 
section  337,  based  on  the  following 
findings:  (a)  claims  1-5  of  the  '629 
patent  are  not  infringed  by  respondents" 
accused  process;  (b)  claims  1-2  of  the 
'068  patent  are  invalid  as  obvious  over 
the  prior  art;  (c)  claims  1-2  of  the  '068 
patent  are  not  infringed  by  respondents 
accused  product. 

On  December  3, 1998,  complainants 
filed  a  petition  for  review  of  the  ID  and 
Order  No.  23,  arguing  that  the  ALJ  erred 
in  all  of  his  adverse  findings  relating  to 
failure  to  impose  sanctions  and  in  his 
infringement  analysis  of  the  '629  patent. 
Complainants  did  not  petition  for 
review  of  the  findings  in  the  ID  with 
respect  to  the  '068  patent.  The  lA  also 
petitioned  for  review  of  the  ID  and 
Order  No.  23  on  policy  grounds.  On 
December  10, 1998.  respondents  filed  a 
response  to  the  petitions  for  review.  The 
lA  also  filed  a  response  to  complainants' 
petition  for  review. 

The  authority  for  the  Commission's 
determinations  is  contained  in  section 


337  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  §  1337).  and  in 
section  210.42  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19  CFR 
§  210.42).  Copies  of  the  ALJ's  ID  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission,  500  E  Street,  S.W., 
Washington,  D.C.  20436.  telephone  202- 
205-2000. 

By  order  of  the  Commission. 

Issued:  January  15, 1999. 
Donna  R.  Koehnke, 
Secretary. 

IFR  Doc.  99-1341  Filed  1-20-99;  8:45  am) 
BILUNG  COOE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigation  No.  731-TA-149  (Review)] 

Barium  Chloride  From  China 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  an  expedited  five- 
year  review  concerning  the  antidumping 
duty  order  on  barium  chloride  from 
China. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  an  expedited 
review  pursuant  to  section  751(c)(3)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
§  1675(c)(3))  (the  Act)  to  determine 
whether  revocation  of  the  antidumping 
duty  order  on  barium  chloride  fi-om 
China  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury.  For  further  information 
concerning  the  conduct  of  this  review 
and  rules  of  general  application,  consult 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  F.R.  30599,  June  5,  1998,  and  may  be 
downloaded  fi-om  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  January  7,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Noreen  (202-205-3167),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
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205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  7, 1999,  the  Commission 
determined  that  the  domestic  interested 
party  response  to  its  notice  of  institution 
(63  F.R.  52750.  Oct.  1,  1998)  of  the 
subject  five-year  review  was  adequate. 
The  Commission  also  determined  that 
the  respondent  interested  party 
response  was  inadequate  because  no 
respondent  interested  party  responded 
to  the  Commission's  notice.  The 
Commission  did  not  find  any  other 
circumstances  that  would  warrant 
conducting  a  full  review.'  Accordingly, 
the  Commission  determined  that  it 
would  conduct  an  expedited  review 
puirsuant  to  section  751(c)(3)  of  the  Act. 

Staflf  Report 

A  staff  report  containing  information 
concerning  the  subject  matter  of  the 
review  wdll  be  placed  in  the  nonpublic 
record  on  February  4, 1999,  and  made 
available  to  persons  on  the 
Administrative  Protective  Order  service 
list  for  this  review.  A  public  version 
will  be  issued  thereafter,  pursuant  to 
section  207.62(d)(4)  of  the 
Commission's  rules. 

Written  submissions 

As  provided  in  section  207.62(d)  of 
the  Commission's  rules,  interested 
parties  that  are  parties  to  the  review  and 
that  have  provided  individually 
adequate  responses  to  the  notice  of 
institution,^  and  any  party  other  than  an 
interested  party  to  the  review  may  file 
written  comments  with  the  Secretary  on 
what  determination  the  Commission 
should  reach  in  the  review.  Comments 
are  due  on  or  before  February  9, 1999, 
and  may  not  contain  new  factual 
information.  Any  person  that  is  neither 
a  party  to  the  five-year  review  nor  an 
interested  party  may  submit  a  brief 
written  statement  (which  shall  not 
contain  any  new  factual  information) 
pertinent  to  the  review  by  February  9, 
1999.  If  comments  contain  business 
proprietary  information  (BPI).  they  must 


'  A  record  of  the  Commissioners'  votes  is 
available  from  the  Office  of  the  Secretary  and  at  the 
Commission's  web  site. 

^The  Commission  has  found  the  response 
submitted  by  Chemical  Products  Corp.  to  be 
adequate.  Comments  from  other  interested  parties 
will  not  be  accepted  {see  19  CFR  207.62(d)(2)). 


conform  with  the  requirements  of 
sections  201.6,  207.3.  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  review  must  be 
served  on  all  other  parties  to  the  review 
(as  identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Determination 

The  Commission  has  determined  to 
exercise  its  authority  to  extend  the 
review  period  by  up  to  90  days  pursuant 
to  19  U.S.C.§  1675(c)(5)(B). 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.62  of  the  Commission's  rules. 

Issued:  January  13. 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[PR  Doc.  99-1347  Filed  1-20-99;  8:45  am] 
BIUJNQ  COOC  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnv.  No.  337-TA-409] 

Certain  CD-ROM  Controllers,  and 
Products  Containing  Same-ll;  Notice  of 
Commission  Decision  To  Extend  the 
Deadline  for  Determining  Whether  To 
Review  an  Initial  Determination 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  extend 
by  seven  (7)  days,  or  until  February  3, 
1999,  the  deadline  for  determining 
whether  to  review  an  initial 
determination  (ID)(Order  No.  9)  issued 
by  the  presiding  administrative  law 
judge  ("ALJ")  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Wasleff.  Esq.,  Office  of  the  General 
Coxmsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3094. 
SUPPLEMENTAL  INFORMATION:  This 
investigation  was  instituted  on  May  7, 
1998,  based  on  a  complaint  filed  by  Oak 
Technology  Inc  ("Oak").  63  Fed.  Reg. 
26625.  Among  the  respondents  is 
United  Microelectronics  Corp.  ("UMC"). 
The  complaint  alleges,  inter  alia,  that 


UMC  engaged  in  unlawful  activities  in 
violation  of  section  337  through  the 
unlicensed  importation  and  sale  for 
importation  of  goods  infringing  claims 
1-5  and  8-10  of  U.S.  Letters  Patent 
5,581,715.  Oak  seeks  the  imposition  of 
a  cease  and  desist  order  and  an 
exclusion  order. 

Complainant  Oak  filed  a  previous 
complaint  before  the  Commission  based 
on  the  same  products  and  the  same 
patent,  naming  UMC  as  a  proposed 
respondent.  Prior  to  institution  of  an 
investigation,  Oak  entered  into  a 
settlement/licensing  agreement  with 
UMC,  and  withdrew  its  complaint  as  to 
UMC.  Prior  to  institution  of  the  present 
investigation.  UMC  filed  a  letter  with 
the  Commission  alleging  that  all  its 
activities  were  authorized  by  the 
settlement  agreement.  Oak  alleges  that 
the  sales  and  importation  activities 
complained  of  are  outside  the 
provisions  of  the  settlement  agreement. 

On  August  28.  1998,  the  ALJ  issued 
Order  No.  7  terminating  the 
investigation  as  to  UMC  for  failure  to 
state  a  section  337  claim.  Complainant 
Oak  and  OUII  filed  petitions  for  review 
of  the  ID  and  UMC  responded  to  those 
petitions.  On  October  7.  1998,  the 
Commission  reviewed  and  reversed 
Order  No.  7. 

In  its  opinion,  the  Commission  noted 
that  a  motion  for  summary 
determination  was  pending,  and  stated 
that  if  the  disposition  of  that  motion 
came  before  the  Commission,  the 
Commission  would  "address  the  matter 
as  necessary  and  appropriate."  On 
Etecember  23, 1998.  the  ALJ  issued 
Order  No.  9  granting  UMC's  motion  for 
summary  determination.  On  December 
31.  1998.  complainant  Oak  filed  a 
timely  petition  for  review  of  the  ID. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  §  1337)  and  section 
210.42(h)(3)  of  the  Commission's  Rules 
of  Practice  and  Procedure  (19  CFR 
§  210.42(h)(3). 

Copies  of  the  public  version  of  the  ID 
and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  500  E 
Street  S.W.,  Washington,  D.C.  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov). 
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Issued:  January  12, 1999. 

By  order  of  thej  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  99-134(i  Filed  1-20-99;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

PnvMtigatlon  NO.  332-402] 

Advice  Concerning  the  Addition  of 
Certain  Pharmaceutical  Products  and 
Chemical  Intermediates  to  the 
Pharmaceuticai  Appendix  to  the  HTS 

AGENCY:  United  States  International 
Trade  Commis^on. 

ACTION:  Institution  of  investigation. 

1 

summary:  Follojwing  receipt  on 
December  23.  l|998,  of  a  request  from 
the  United  States  Trade  Representative 
(USTR).  the  Coinmission  instituted 
investigation  Nb.  332-402,  Advice 
Concerning  the  Addition  of  Certain 
Pharmaceutical  Products  and  Chemical 
Intermediates  to  the  Pharmaceutical 
Appendix  to  the  Harmonized  Tariff 
Schedule  of  thg  United  States,  under 
section  332(g)  df  the  Tariff  Act  of  1930 
(19  U.S.C.  1332^1). 

At  the  reque*  of  USTR.  the 
Commission  will  provide:  (1)  A 
simimary  description  of  the  products 
contained  in  th^  existing 
Pharmaceutical  Appendix  and  the 
modifications  to  be  made  to  that 
Appendix;  (2)  ^  explanation  of  the 
relationship  of  ihe  various  elements  in 
the  Appendix  i^  the  HTS;  and  (3) 
estimates  of  cutrent  U.S.  imports,  and 
where  possible^  U.S.  exports  of  the 
products  included  in  the 
Pharmaceutical  Appendix  and  the 
proposed  additions  to  the  Appendix, 
based  on  product  groupings  as 
necessary.  The  Commission  will  submit 
its  report  to  the  USTR  no  later  than 
April  1, 1999. 

EFFECTTVE  DATE)  January  13.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  on  general  aspects  of  the 
study  may  be  obtained  from  EUzabeth 
Hewlett.  Office)  of  Industries  (202-205- 
3?65).  or.  on  legal  aspects  of  the 
investigation,  contact  William  Gearhart 
of  the  Commission's  Office  of  the 
General  Counsil  (202-205-3091). 

Background 

As  one  part  df  the  Uruguay  Roimd 
Agreements,  the  United  States  and  21 
other  countriesi  agreed  to  the  reciprocal 
elimination  of  duties,  effective  January 
1, 1995,  on  approximately  7,000 
pharmaceutica  products  and  chemical 


intermediates  used  primarily  for  the 
production  of  pharmaceuticals. 
Commitments  to  eliminate  duties  on 
these  products  are  reflected  in  each 
participant's  market  access  schedule. 

These  countries  also  agreed  to 
conduct  a  review,  at  least  once  every 
three  years,  to  identify  further  products 
that  could  be  covered  by  the 
pharmaceutical  duty  elimination 
initiative.  The  first  review  concluded 
with  the  addition  of  approximately  470 
products,  implemented  on  April  1, 
1997.  Participants,  including  the  United 
States,  are  undertaking  a  second  review, 
focusing  on  the  addition  of 
approximately  750  pharmaceutical 
products  and  chemical  intermediates 
used  primarily  for  the  production  of 
pharmaceuticals  (a  fist  of  covered 
products  is  attached).  According  to 
USTR,  these  additional  products 
represent  products  recommended  by  the 
U.S.  private  sector  in  response  to  a 
notice  published  by  USTO  in  the 
Federal  Register  of  December  29, 1997. 
as  well  as  products  proposed  by  the 
Governments  of  other  participating 
countries.  According  to  USTR,  the 
Industry  Sectoral  Advisory  Committee 
on  Chemicals  (ISAC-3)  was  consulted 
throughout  the  negotiations  and  this 
ISAC  has  endorsed  the  final  list  of 
products  imder  consideration. 

In  section  111(b)  of  the  URAA, 
Congress  explicitly  authorized  the 
President  to  proclaim  further 
modification  of  any  duty  for  articles 
contained  in  a  tariff  category  that  was 
part  of  the  U.S.  "zero-for-zero" 
initiative.  The  Statement  of 
Administrative  Action  which  Congress 
approved  in  the  URAA  notes  that  the 
President  would  use  section  111(b) 
authority  to  grant  duty-fi^e  treatment  for 
new  pharmaceutical  products  such  as 
those  now  under  consideration.  This 
authority  is  subject  only  to  the 
conditions  set  forth  in  section  111 
which  include  compliance  with  the 
consultation  and  layover  provisions  of 
section  115  of  the  URAA.  One  of  the 
requirements  set  out  in  section  115  is 
that  the  President  "obtain  advice 
regarding  the  proposed  action"  from  the 
Commission.  Piu^uant  to  section  115 
and  section  332(g)  of  the  Tariff  Act  of 
1930,  USTR  has  requested  that  the 
Commission  provide  advice  in  the  form 
of  additional  information  on  the 
pharmaceutical  products  and  chemical 
intermediates  ciurently  under 
consideration. 

Written  Submissions 

Interested  persons  are  invited  to 
submit  written  statements  concerning 
the  investigation.  Written  submissions 
should  focus  on  the  levels  of  exports 


and  imports  for  the  items  included  in 
this  investigation.  Written  statements 
should  be  received  by  the  close  of 
business  on  February  17, 1999. 
Commercial  or  financial  information 
which  a  submitter  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons.  All  submissions 
should  be  addressed  to  the  Secretary  at 
the  Commission's  office  in  Washington. 
D.C.  The  Commission's  rules  do  not 
authorize  filing  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  205-1810. 

By  order  of  the  Commission. 
Issued:  January  14, 1999. 
Donna  R.  Koehnke, 

Secretary. 

Additional  Prefixes  and  Suffixes  for 
Salts,  Esters  and  Hydrates  of  INNS 

Benzoate 

Difumarate 

Dipivoxil 

Monobenzoate 

Tetraisopropyl 

International  Nonproprietary 
Names  (INN)  Proposed  for  Duty 
Elimination 


inn 

Abacavir 

Abafungin 

Atarelix „. 

At)iraterone  

Acreozast 

Agomelatine 

Alatrofloxactn  .... 

Alinastine  

Almotriptan 

Almurtide 

Amelometasone 

Amiintide  

Apadoline  

Arcitumomab 

Aripiprazole 

Arofylllne  

AseripkJe 

Asimadoline  

Atipfimod 

Atizoram 

Atliprofen 

Atreleuton 


CASRN 


136470-78-5 
129639-79-8 
183552-38-7 
154229-19-3 
123548-66-1 
138112-76-2 
157182-32-6 
154541-72-7 
154323-57-6 
61136-12-7 
123013-22-9 
122384-88-7 
135003-30-4 
154361-48-5 
129722-12-9 
136145-07-8 
153242-02-5 
153205-46-0 
123018-47-3 
135637-46-6 
108912-17-0 
154355-76-7 
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International  Nonproprietary  International  Nonproprietary  International  Nonproprietary 
Names  (INN)  Proposed  for  Duty  Names  (INN)  Proposed  for  Duty  Names  (INN)  Proposed  for  Duty 
Elimination— Continued  Elimination— Continued  Elimination— Continued 


INN 


Aviptadil  

Avitriptan 

Avorelin 

Avotermin 

Bamaquimast  . 

Basiliximab 

Becaptermin 

Bectunx>mab 

Belaperidone 

Beloxepin 

Bepotastine 

Bibapcitide  ^ 

Biricodar 

Blonanserin 

Brasofensine 

Brinzolamide 

Carafiban  

Cariporide  

Cedelizumab 

Ceftizoxime  alapivoxil  .. 

Celgosivir  

Cemadotin 

Cerivastatin 

Cetermin  

Cevimeline 

Choriogonadotropin  atfa 

Cizdirtine  

Clenoliximab 

Clevidlpine  , 

Clevudine  

Ck>lesevelam ^ 

Dabelotine 

Dalcotidine  

Danaparoid  sodium 

Daniplestinn 

Dapitant 

Declopramide 

Dettibant 

Dexefaroxan 

Dexsotalol  

Donepezil 

Dronedarone 

Droxinavir  ., 

Dutasteride 

Ecenofloxacin 

Edrecolomab 

Efavirenz  

Elacridar 

Eldacimibe 

Eletriptan 

ElinafkJe  

Embusartan 

Emoctakin 

Eniluracil  

Enlimoniab  pegol 

Ensaculin  

Eperezolid „... 

Epierenone 

Eptifibatlde 

Fabesetron , 

Fandofloxacin , 

Faralimomab , 

FaskJotril  

Fasoracetam 

Felvizumab 

Fexofenadine  , 

Fidarestat 

Filaminast ....» 

Flibanserin  

Follitropin  beta  „ 


CASRN 


INN 


40077-57-4 
151140-96-4 
140703-49-7 
182212-66-4 
135779-82-7 
179045-86-4 
166101-51-9 
158318-63-9 
156862-51-0 
135928-30-2 
125602-71-3 
153507-46-1 
159997-94-1 
132810-10-7 
171655-91-7 
138890-62-7 
177563-40-5 
159138-80-4 
156586-90-2 
135821-54-4 
121104-96-9 
159776-69-9 
146599-86-6 
157238-32-9 
107233-O8-9 
177073-44-8 
142155-^3-9 
182912-58-9 
166432-28-6 
163252-36-6 
182815-»3-6 
118976-38-8 
120958-90-9 

83513-48-8 
161753-30-6 
15343&-^9--» 
891-60-1 
140661-97-8 
143249-88-1 

30236-32-9 
120014-06-^ 
141626-36-0 
159910-86-8 
164656-23-9 
162301-05-5 
156586-89-9 
154598-52-4 
143664-11-3 
141993-70-6 
143322-58-1 
162706-37-8 
166001-18-2 
142298-00-8 
59989-18-3 
169802-84-0 
155773-69-4 
165800-04-4 
107724-20-9 
148031-34-9 
129300-27-2 
164150-99-6 
167816-91-3 
135038-57-2 
110958-19-5 
167747-20-8 
83799-24-0 
136087-85-9 
141184-34-1 
167933-07-5 
150490-64-9 


Fomivirsen  

Forasartan 

Foropafant ^„ 

Frovatriptan 

Fudosteine  

Fulvestrant 

Furomine ^ 

Gacyclidine  

Ganaxolone 

Gatifloxacin  

Gavestinel 

Glaspimod „. 

Glufosfamide 

HemoglotJin  crosfumaril 

ItHJtamoren 

Icopezil 

Igovomab 

Indinavir  

Indisetron  

Infliximab 

Insulin  aspart  

Insulin  glargine 

Interleron  atfacorvl 

locanlidic  acid  (123  I)  .. 

loflupane  (123  1)  

lometopane  (123  I)  

Iparrxjrelin  

Iroplacl  

Israpafant 

Ivatxadine  

Keliximab  

Lagatide  

Landiolol 

Lanepitant 

Lasinavir . 

Ledoxantrone 

Lefradafit)an 

Levocetirizine 

LevosalbutamoJ 

Licostinel 

Linetastine _.. 

Linezolid , 

Lintitript  , 

Lintuzumab  

Lirexapride  „ 

Lodenosine  , 

Lotrafiban 

Luniefantrine 

Lurtotecan 

Mazokalim 

Melagatran 

Meluadrine  

Mespiperone  (1 1  C) 

Metesind  

Milacaintde 

Milameline 

Milfasartan  ..„ 

Milodistim 

Minalrestat  

Minodronic  acid 

Mipfoxifene  

Mitiglinide ..... ..... 

Mivobulin „ 

Moxifloxactn  

Moxilutjant 

Nagrestipen 

Nateglinide  . 

Nelfinavir „..., 

Nelzarabtne , 

Nepadutant  , 


CASRN 


INN 


144246-52-3 
145216-43-9 
136468-36-5 
158747-02-5 

13189-98-6 
129453-61-8 
142996-66-5 

68134-61-6 

38398-32-2 
160738-57-8 
153436-22-7 
134143-28-5 
132682-98-5 
142261-03-8 
159634-47-6 
145508-78-7 
171656-50-1 
150378-17-9 
141549-75-9 
170277-31-3 
116094-23-6 
160337-95-1 
118390-30-0 

74855-17-7 
155798-07-5 
136794-86-0 
170851-70-^ 
154248-96-1 
117279-73-9 
155974-00-8 
174722-30-6 
157476-77-2 
133242-30-5 
170566-84--1 
175385-62-3 
113457-05-9 
149503-79-7 
130018-77-8 

34391-04-3 
153504-81-5 
159776-68-8 
165800-03-3 
136381-85-6 
166089-32-3 
145414-12-6 
110143-10-7 
171049-14-2 

82186-77-4 
149882-10-0 
164178-54-5 
159776-70-2 
134865-33-1 
94153-50-1 
138384-68-6 
141725-10-2 
139886-32-1 
148564-47-0 
137463-76-4 
129688-50-2 
127657-42-5 
129612-87-9 
145375-43-5 
122332-18-7 
151096-09-2 
146978-48-5 
166089-33-^ 
105816-04^ 
159989-64-7 
121032-29-9 
183747-35-5 


Nepafenac 

Nepaprazole 

Nepicastat 

Nerelimomab 

Nifekalant 

Nolatrexed „ 

Nolpitantium  tjesilate  .. 

Nonacog  alfa ..... 

Oberadilol 

Omapetrilat  _ 

Omiloxetine „ 

Opanixil  ., „. 

Opratonium  iodide  

Oprelvekin 

Orazipone  

Ort)ofiban  

Osanetarrt  

Osutldirw 

Pagoclone _. 

Palinavir  

Palorx)setron .,^... 

Pamaquestde 

Pamiteplase  

Paricalcitol 

Pegmusirudin _ 

PekJesine  

Pelut)iprofen 

Pemetrexed 

Perifosine  

Pexiganan 

PilxjtkJine , 

Pilonakin  

Pleconaril  

Pralrrwrelin 

Pramlintkje  

Pranazeptde 

Pregabaiin 

Prucak>pride 

Pumaprazole 

Ouetiapine 

Quilostigmtne  

Raltitrexed 

Ranelk:  acid  

Rapacuronium  bromkJe 

Resocortol 

Retigabine „ , 

Revatropate 

Rifalazil 

Rismorelin 

Ritonavir 

Rituximab 

Rivastigmina. „ 

Rizatriptan ...... 

RotJalzotan 

Roflumilast  

Rosiglitazorw  

Roxifiban 

Rupatadine 

Sabcomeline  

Samarium  (153  Sm) 
lexkjronam 

Sampatrilat 

Saredutant  

Scopinast  

Seocalcitol 

Sevelamer 

Sitxafiban 

Sildenafil  

Silperisone 


CASRN 


78281-72-8 
156601-79-5 
173997-05-2 
162774-06-3 
130636-43-0 
147149-76-6 
155418-06-7 
113478-33-4 
114856-44-9 
167305-00-2 
176894-09-0 
152939-42-9 
146919-78-0 
145941-26-0 
137109-78-5 
163250-90-6 
160492-56-8 
140695-21-2 
133737-32-3 
154612-39-2 
135729-56-5 
150332-35-7 
151912-42-4 
131918-61-1 
186638-10-8 
133432-71-0 

69956-77-0 
137281-23-3 
157716-52^ 
172820-23^ 
103922-33-4 
112721-39-8 
153168-05-9 
158861-67-7 
151126-32-8 
150408-73--1 
148553-50-8 
179474-81-8 
158364-69-1 
111974-69-7 
139314-01-6 
112887-68-0 
135459-90-4 
156137-99-4 

76675-97-3 
150812-12-7 
149926-91-0 
129791-92-0 
146706-68-5 
155213-67-5 
174722-31-7 
123441-03-2 
144034-80-0 
169758-66-1 
162401-32-3 
122320-73-4 
1 70902^7-3 
158876-82-5 
159912-63-5 

154427-83-5 

129981-36-8 
142001-63-6 
145574-90-9 
134404-52-7 
52757-95-6 
172927-65-0 
139755-83-2 
140944-31-6 
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Names  (INN)  Proposed  for  Duty      Names  (INN)  Proposed  for  Dljty      Names  (INN)  Proposed  for  Duty 
Elimination— Continued  Elimination — Continued  Elimination — Continued 


INN 


Sinapultkje  

Stnitrodil  

Sipathgine  

Sitafloxacin 

Sivelestat  

Soretolide 

Sulesomab 

Suneprtron 

Taltirelin  

TaMraline , 

Targinine  

Tasonermin  .... 
TazomelJne  .... 
Technetium  (99iti  Tc) 
nofetumomab  Bierpentan 


CASRN 


INN 


138531-07-4 
143248-63-9 
130800-90-7 
127254-12-0 
127373-66-4 
130403-08-6 
167747-19-6 
148408-65-5 
103300-74-9 
169312-27-0 
17035-90-4 
94948-59-1 
131987-54-7 

165942-79-0 


Technetium  (99m  Tc) 

ptntumomab 

Technetium  (99mTc)  apcitide 

Temiverine  

Temocapfilat  

Tert)ogrel 

Tererstigmine 

Ticolubant  

Tifacogin  

Tilnoprofen  art>amel 

Tivirapine 

Tobicillin 

Trafemnin 

Trastuzumao „ 

Trecovirsen  


CASRN 


INN 


157476-76-1 
178959-14-3 
173324-94-2 
110221-53-9 
149979-74-8 
147650-57-5 
1544ia-61-3 
148883-56-1 
159098-79-0 
137332-54-8 
151287-22-8 
131094-16-1 
180288-69-1 
148998-94-1 


Tresperimus , 

Upenazime 

Urokinase  alfa 

Valganciclovir 

Valnemulin  

Valspodar 

Vatanidipine  

VedaclkJine  

Vinflunine  

XallprcxJen 

Xemilofitan  

Ziconotide  

Zinostatin  stimalamer 
Zdmitriptan  


Pharmaceutical  Intermediates  Proposed  for  Duty  Elimination 


CASRN 


60677-67-8 
95268-62-5 
99821^7-3 
75865-60-8 
01312-92-9 
21584-18-7 
16308-55-5 
41575-50-0 
62652-95-1 
35354-02-8 
49820-74-6 
07452-89-1 
23760-07-6 
39264-17-8 


lUPAC  Name 


CAS  No. 


(S)-but-3-yn-2-ol 

2-(4-fluofobenzyl)thiophene  

5-amino-N,N'-bisp-acetoxy- 1  -(acetoxymethyl)ethyl]-2,4 ,6-triiodoisophthalamide 

5-amino-N,N'-tHs(2,3-dihydroxypropyl>-2,4,6-triiodoisophthalamKJe 

(S)-alp)ha-chlorofomTylethyi  acetate 

Diettiyl  dipropylmBlonate 

5-methyl-N-(4-(siJfamoyl)phenethyl]pyrazine-2-cart»xamide  

(5aR,llbS)-9,lO-dimettx)xy-2-pfopyM,5,5a,6,7,11b-hexahydroben2o{flthJeno{2,3-cl  quinoline  hydrochkxide 

Methyl  N-(pheno<ycartx)nyl)-L-valinate  

(■»-)-6-fluoro-1-m9thyl-4-oxo7-(piperazin-1-yl)-4H-{1,3]thia2eto-(3,2-a]quino«ne-3  -cartx)xy1ic  acid ;... 

Methyl  3-amino-4»6-dibromo-o-toluate 

4,6-dibromo-3-fluoro-o-toluic  acid  ~ 

7-bromo-l  -cyclopropyl-6-fluoro-5-methyl-4-oxo-1 ,4-dihydroquinoline-3-cartx>xylic  acid 

2-mercapto-5-(trif|Lioromethyl)anilinium  chioride ^..»..~.......~ 

2-(3-bromophenoKy)tetrahydropyran  „ 

6-chlofO-5-(2-ch(oroethyl)indol-2(3H)-one 

6-chlofoindol-2(3H)-one  

6-mettx)xy-1,2,3,4-tetrahydro-1-naphthone  

N-{N-(tert-butoxyCartx)nyl)-L-alanyl)-L-alanine  hydrate 

2,2'-dithiodiben2anitnle  - _ 

2-ethoxy-5-((4-methylpiperazin-1-yl)sulfony[]t)enzoicadd » „ 

1-methyl-4-nrtro-3-propylpyrazole-5-carboxamide  „ ~ 

(S)-2-(4-fluorophenyl)-3-methyllxjtyric  acid  „ i 

[3-(benzimtda20l-2-yi)propyl]nnethylamine 

7-chloro-5-(2-fluorophenyl)-1H-1,4-benzodia2epin-2(3H)-one 

2-tofomo-4'-chlor<i-2'-(2-fluorobenzoyl)acetanilide  

2'-ben2oyl-2-bromo-4'-chloroacetanilide 

(RS)-serinohydraiide  hydrochloride  „ 

2,3.4-trihydroxyt)#nzaldehyde  

Dimethyl  chlofomalonate  

4,6-dichloro-5-(2-methoxyphenoxy)-2,2'-bipyrimidinyl  _ 

4-tert-t)titylbenzeriesulfonamide  ..^ „ 

Methyl  3-[(methoKycartx)nylmethyl)sulfamoyl)thiophene-2-cartX)xylate  

Methyl  4-hydroxyv2-methyl-2H-thieno[2,3-€l(1 ,2]thiazine-3-cartx)xylate  1 ,1 -dioxide 

Tert-butyKlS,9SK,lO-dioxo-9-phttTalimKlooctahydropyridazo[1,2-a)[1,2]diazep(ne-1-cart»xylate  

Ethyl  {R)-2-hydraKy-4-phenyltxrtyrate 

1-benzyt  hydrogen  (S)-4-phthalimidoglutarate 

(S)-1-(t5enzyloxy(jartx)nyl)hexahydropyridazine-3-caftx)xylicacid „ ; 

Methyl  {(lS,2R)-1-t»enzyl-3-((3S,4aS,8aS)-3-(ten-txjtylcart)amoyl)decahydro -2-isoquinolyl]-2-hydroxypropyl}caft)amate 

(3S,4aS,8aS)-2-[|2R,3S)-3-amino-2-hydroxy-4-phenylbutyl]-N-tert-butyldecahydroisoquinoiine-3-carb  oxamide  

4-[(S)-3-amino-2-oxopyrrolidin-i-yl)benzonitrile  hydrochlonde 

Ethy(3-(3-{(S)-l-[4-(N'2-hydroxyamidJno)phenyl]-2-oxopyrrolidirv3-yl}ureido)propionate , 

4-(5-(p-tolyl)-3-(trifluoromethyl)-lH-pyrazo*-l-yl]t>enzenesulfonamide „ „ 

4-hydrazonobenaenesuMonamide  hydrochoioride  

4'-amidinosuccin»nilic  acid  hydrochloride  , 

Ethyl  (S)-3-anninopent-4-ynoate  hydrochloride ~ 

1 1-alpha-hydroxy-7-alpha-(methoxycartx)nyl)-3-oxopregn-4-ene-21 ,1 7-alpha-caftx>lactone 

1 1  -aipha-hydroxy-3-oxopregna-4,6-diene-21 , 1 7-alpha-cartx>lactone , 

4-(5-methyl-3-ph*nylisoxazol-4-yl)benzenesultonamide „ 

5-methyl-3,4-diprtenyl-4,5-dihydroisoxazo<-5-ol 


2914-69-^ 

63877-96-3 

148051-08-5 

76801-93-9 

36394-75-9 

6065-63-0 

33288-71-0 

178357-37-4 

153441-77-1 

112984-60-8 

119916-05-1 

119916-27-7 

119916-34-6 

4274-38-8 

57999-49-2 

118289-55-7 

56341-37-8 

1078-19-9 

90303-36-9 

33174-74-2 

194602-23-8 

139756-01-7 

55332-37-1 

64137-52-6 

2886-66-9 

1584-62-9 

41526-21-0 

55819-71-1 

2144-08-3 

28868-76-0 

150728-13-5 

6292-59-7 

106820-63-7 

59804-25-0 

106928-72-7 

90315-82-5 

88784-33-2 

65632-62-4 

178680-13-2 

136522-17-3 

175873-08-2 

175873-10-6 

169590--»2-5 

17852-52-7 

149177-92-4 

154772-45-9 

192704-66-6 

73726-66-4 

181695-72-7 

181696-73-1 
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Pharmaceutical  Intermediates  Proposed  for  Duty  Elimination— Continued 


lUPAC  Name 


CAS  No. 


N-[4-(5-methyl-3-phenylisoxazol-4-yl)phenylsuMonyl]propionami<Je,  sodium  salt 

Pivaloyloxymettiyl      7-{  (Z)-2-(2-(tert-butoxycart»nylamino)thiazol      4-y(]pent-2-enamido}-3-(carbamoyloxymethyl)-3-cephem-4- 

carboxylate 

Benzhydryl  6-(4-methylbenzamkJo)penicillanic  acid4-oxide „ 

Benzhydryl       7-{(Z)-2-[2-(tert-butoxycartx>nylamirK>)thiazoM-yl]-4-(3-methytbut-2-enyloxycarbonyl)but-2-enamkk}}-&<»^ 

cartxjxylate 

N-(2-quinolylcart>onyl)-L-asparagine 

Methyl  N-{methoxycartX)nyl)-L-phenylalaninate  , 

N-((2,6-diisopropylphenoxy)sulfonyl]-2-(2.4,6-triisopropylphenyl)acetamide , 

(2S.3S)-3-methyl-2-(3-oxo-2,3-dihydro-1,2-ben2isothiazot-2-yl)valericacid , 

(1S,4R)-1-azabicyclo{2.2.1]heptarv3-one  0-[(Z)-(3-methoxyphenyl)ethynyl]oxime — maleic  acid  (1:1)  , 

N-{(R)-9-methyl-4-oxo-1  -phenyl-3.4,6,7-tetrahydro[1 .4]diazepino{6,7,1  -hi]indol-3-yl]isonicotinamide „^ , 

4-acetamido-2'-aminobenzanilide  „ 

N,N'-bis[3-(ethylamino)propyl]propane-1,3-diamine  tetrahydrochloride  „ , 

Ethyl  5-(but-3-enyl)thiophene-2-cart)Oxylate , 

Ethyl  5-[(3R)-3,4-dihydroxybutyr]thiophene-2-cart)Oxylate 

Ethyl  5-[(3R)-4-amino-3-hydroxybutyl]thiophene-2-cart)Oxylate  

Ethyl  5-[(3R)-4-(tert-butoxycartx)nylamino)-3-hydroxybutyl]thiophene-2-cartX)xylate  _ 

Ethyl  5-[(3R)-4-(tert-txjtoxycartx5nylamino)-3-(mesyloxy)butyl]thJophene-2-cartx)xylate „ 

Ethyl  5-((3S)-3-{acetytthio)-4-(tert-butoxycartx)nylamino)t}uty(]thlof3hene-2-cartx)xylate 

Dimethyl  2-[(S)-1  -(ter1-butoxycartx)nylaminomethyl)-2-(5-ethoxycartX)nyl-2-thlenyl)propylthio]  malonate , 

Methyl  (S)-6-{2-[5-€thoxycartx)nyl)-2-thienyl)ethyl}-3-oxo-1,4-thia2inane-2-cartx)xylate , 

Ethyl  (6S)-5-[2-(2-amino-4-oxo-4,6,7,8-tetrahydro-3H-pyrimido[5,4-b](1 ,4]thia2in-6-yl)ethyl]  thiopherte-2-cart)Oxylate 

(6S)-5-[2-(2-am(no-4-oxo-4,6.7,8-tetrahydro-3H-pyrimido[5,4-b][1,4)thiazin-6-yl)ethyl]thiophene-2-cartxjxylic  acid 

Diethyl  N-{5-[2-((6S)-2-amino-4-oxo-4,6,7,8-tetrahydro-3H-pyrimido[5,4-bl[1 ,4Jthiazin-6-yl)  ethyl]-2-thefX>yl}-L-glutamate 

4-chloropyridine  hydrochloride 

4-phenoxypyridine 

4-(4-pyridyloxy)t>enzenesulfonic  acid „ _ 

4-(4-pyridyloxy)t)enzenesulfonyl  chloride  hydrochloride „ 

(3S)-2,2-dimethyl-l,4-thiazinane-3-cart»xylic  acid ., „ - 

(3S)-2,2-dimethyl-4-(4-(4-pyridyloxy)phenylsulfonyl]-1,4-thia2inane-3-cartx)xylic  acid „ „ 

2-amir»o-5-bromo-6-methylquinazolirv4(1H)-one 

3-acetoxy-o-toluic  acid „ 

(4R,5R)-4,5-bis(mesyloxymethyl)-1,3,2-dioxathiolan€  2,2-dioxide  

(2R,3R)-1.4-bis(mesyloxy)butane-2,3-diol  .:. 

3,7,11-trimethyldodeca-1,6,10-trierv3-ol „ 

(6E,10E,14E)-3,7.11.15-tetramethylhexadeca-1.6.10.14-tetraefv-3-ol 

Mettiyl  4-amino-5-nitro-o-anisate .-. 

Methyl  5-(ethylsulfonyl)-o-anisate „ 

Methyl  5-sulfamoyl-o-anisate • - 

3-methoxy-5-sulfarTX3yl-o-anlsic  acid  „ 

1-benzylpiperidine-4-cart)aldehyde  „ 

{(E)-3-[(6R,7R)-7-amino-2-cart>oxylato-8-oxo-5-thia-1-a2abicyclo(4.2.01oct-2-en-3-ynallyl} 

(cart>arTX)ylmethyl)(ethyl)methylammonium 

[4-(3-methoxypropoxy)-3-methyl-2-pyridyl]methanol  .„ .• 

(Z)-2-(5-amino-1,2,4-thiadia2ol-3-yl)-2-[(fluoromethoxy)imirK))aceticacid 

2-(ethylmethylamirx))acetamide 

4-chloro-2-((Z)-(methoxycartx>nyl)mettx)xyiminoJ-3-oxobutyricacid , 

2-(5-ethyl-2-pyridyl)ethanol  , 

2-(4-amirx)phenoxymethyl)-2,5,7,8-tetramethyl-4-oxochromaf>-6-yl  acetate , 

Chloromethyl  pivalate  ^ , 

7-ethyl-3-[2-(trimethylsilyloxy)ethyl]irxlole „ „ „ , 

5-amirK>-2,4,6-triiodoisophthalicacid  „ , 

4-hydroxyindole 

Thiazolidir)e-2,4-dior)e „ , 

2-bromo-3-methylthiophene , 

5-methyluracil „ „ 

Thymidirw , „ 

3-methyM-(2,2,2-trifluoroethoxy)-2-pyridylmethafK)l 

3-(cyanoimino)-3-piperidirK)propiorx)nitrile „ 

N-acetyl-3-(3,4-dimethoxyphenyl)-DL-alanine  , 

2,5,7,8-tetramethyl-2-(4-nitropherx)xymethyl)-4-oxochromarv^yl  acetate 

Methyl  4-(t)romonDethyl)-m-anisate 

9-bromorK)nyl  4,4,5,5,5-pentafluoropentyl  sulfide 

2-(phenytthio)aniline „ , 

4,4,5,5,5-pentafluoropentan-1-ol ^ 

Methyl  (S)-2-amino-4-(1H-tetrazol-5-yl)butyrate _ 

{3-chloro-4-fluorophenyl)[7-methoxy-6-(3-rTX)rpholirx)propoxy)quinazolin-4-yl]amine  „ 

5-hydroxy-1,2,3,4-tetrahydro-1-naphthone  _ 

(R)-1-chloro-2,3-epoxypropane 

Methyl  4-acetamido-o-anisate .^ 

4-acetamido-5^loro-o-anisic  acid „ ^ ^« 


198470-85-8 

105889-80-3 
77887-68-4 

174761-17-2 

136465-98-0 

41844-71-7 

166518-60-1 

177785-47-6 

180050-34-4 

179024-48-7 

112522-64-2 

156886-85-0 

208337-82-0 

208337-83-1 

208337-84-2 

186521-38-0 

186521-39-1 

186521-40-4 

186521-41-5 

186521-42-6 

186521-44-8 

186521-45-9 

177575-19-8 

7379-36-3 

4783-86-2 

192329-80-9 

192330^9-7 

84915-43-5 

192329-83-2 

147149-89-1 

168899-58-9 

208338-09-4 

1947-62-2 

7212-44-4 

1113-21-9 

59338-84-0 

62140-67-4 

33045-52-2 

66644-80-2 

22065-85-6 

160115-08-2 

118175-10-3 

116833-10-4 

116833-20-6 

84080-70-6 

5223-06-3 

107188-37-4 

18997-19-8 

185453-89-8 

35453-19-1 

2380-94-1 

2295-31-0 

14282-76-9 

65-71-4 

50-89-5 

103577-66-8 

56488-00-7 

27313-65-1 

107188-34-1 

70264-94-7 

148757-89-6 

1134-94-7 

148043-73-6 

127105-49-1 

184475-35-2 

28315-93-7 

51594-55-9 

4093-29-2 

24201-13-6 
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lUPAC  Name 


Methyl  (1  S,2S)-1  -benzyl-a-cWoro-a-hydroxypropylcartjamate  

Ettiyl  2-chloronicetinate •• 

Ethyl  6-cNofonicotinate ~ 

6-hydroxynicotini<;  acid ~ 

6-chlofonicotinic  ackj — ~ 

l-acetylptperazine  •■• •• 

&-a2asp(ro(4.5]dacane-7.9-diooe  

(S)-2-(4-{[(2,7-dimethyl-4-ox<>-1 .4Klihydroquinazolin-6-y1)methyn(prop-2-ynyOaniino}-2-fluofOben2ainidoH-{1  H-tetrazo»-5- 

yl)t)utyric  acid 
SC-69735 


"iir 


SC-70935 
6.7-dichloro-2,3-<imethoxyquinoxaKn-5-ylamine 

4-(2-methy»-1H-irTiidazo{4,5-c]pyridiiv1-yl)t)enzoicacid - » 

Methyl(4'-nitroph«nethyl)amine  hydrochloride 

2-chloroethyl  4-nirophenyl  ether 

(2RS,3SR)-2-(2,4<Jifluorophenyl)-3-(5-fluoropyrimidirv4-yl)-1  -(1 H-1 ,2.4-tria2oH  -yl)butafv2-o»— (1  R,4S)-2-oxobomane-1 0-suHonic 


acid  (1:1) 


6-ethyl-5-fluofopv|rimidk>-4(1H)-one  

Diphenyl[(S)-pyrrt)tidin-3-yl]acetonitrilehydrobromide _ 

(2,3-dihydrobenz0furan-5-yl)acetic  acid 

CyctohexylanwDociium  l-((S)-2-(tert-butoxycart»nyl)-3-(2-methoxyethoxy)propyllcyctopi8ntar«cait)oxylate 

Cte-4-(benzyloxyWrtx)nyl>cyciohexylammonium  tosylate 

5-brorTK>-3-((R)-1«mettTylpyiTO<idin-2-ylmethyl)irxtole 

Meso-3-benzyl-6<iitro-3-a2abicyclo(3.1.0]hexane  

Diethyl  {6-chloro-GH-cart)a2oi-2-yl)mettTylmalonate _ 

Beta-cydodextrin  suHobutyl  ethers,  sodium  salts _ — 

N-(2-chloroethyl)pyrTO)idine  hydrochloride  

6,7-t)is(2-methoxyethoxy)quina2olirv4{1H)-one 

Ethyl  3,4-dihydroicyt)en2oate .-. 

3-{  (Z)- 1 44-(2-dirT>ethy  laminoettx5xy)phenyl]-2-phenytxjt-1  -enyl}phefK)l 

2^1-(tert-toutoxyc8rtxxTyl)-4-P•peridyl]acetic  acid 

4-pyridylacetic  aaid  hydrochloride — 

a,a,a-trifluoro-4-nltro-fn-toluidine 

Methyl  1-<2,3,5-tri-0-acetyl-beta-D-ribofuranosyl)-1H-1,2.4-triazote-3-cartx)xylate 

N'a-(teft-butoxycartx)nyl)-N'w-rwtro-L-arginlne ~ 

N'a-(tert-^xjtoxyc«rtxxiyl)-N-fnettx)xy-N-fnethyl-N'w-nitr<>-L-argirwiafiiide 

(2S,3S)-3-amino-2-ettx)xy-N-nitropiperidlne- 1  -cartwxamidine  hydrochkxide 

{S)-0-t)en2yllactaldehyde-N-(ten-butoxycaftxxTyl)hydrazor»e _. » 

Phenyl  {4-{4-(4-hydroxyphenyl)p(pera2in-1-yl]phenyl}cartiamate  

[(3S.5S)-5-(2,4-dinuorophenyl)-5-(l  H-1 ,2,4-triazo(-l  -ylmethyl)tetrahydrofurarv3-yllmethyl  4-chlorobenzenesuHonate 

8-chloro-1H4-piperidylidene)-5.5-dthydro-11H-benzo[5,6]cycloheptal1.2-bJpyridine — 

2-hydroxy-2-mettiyl-4'-n(tro-3'-(trifluoromethyl)propionanilide  ~ — 

5-acetylsalicylamkte ~ - — 

8-chk)ro-5,6-dihy<lro-1 1  H-ben2o[5.61cyck)hepta(1  ^-t^pyridirvl  1-one ~ 

1-f>ilro-4-(1,2,2i4etrachloroethyl)beruene . — 

S-chkxopcopyWifHethylammonium  chloride  ~ ~ 

3-{trichk)rovinyl)arnline  hydrochloride  — 

2-{1-(mercaptom#thyl)cyclopropynacetic  acid 

3-(4-bromobenzy|)-2-txjtyl-4-chloro-lHHmidazot-5-ytmetharK)l 

4-chloro-1-methylpiperidine  hydrochloride 

Methyt2-((S)-3-{(E)-3-(2-(7-chloro-2-quJnolyl)vinyl]phenyl}-3-hydroxypropyl]l)enzoate 

Methyl  2-(3-{(E)-8-{2-(7<hloro-2-quirx)lyl)\nriyl]phenyl}-3-oxopropyl)berizoate  

2-<2-trityl-2H-tetrtzo*-5-yl)phenytx)ron(c  acid 

(3aS,8aR)-3-((2R,4S)-2-t)en2yl-4,5-epoxyvaleryll-2,2-dimethyl-3.3a.8.8a-l«lrahydro-2H  -indeno{1  ^-djoxazote 

N-((4S.6S)-&-metry»-7,7-dioxo-5,6-dihydro-4H-th<erx){2,3-blthiopyraf>-4-yl]acetamide 

N-{(4S,6S)-6-nietiyl-77-dioxo-2-su»amoy1-5,6Kihydr(>-4H-thieno(2.3-b]lhtopyraf>^-yqacetemide'. 

5-iodooracil » 

N'1  -methyH  H-pyra2ole-1-cait»xamidine  hydrochloride 

(S)-tetrahydrofurarv3-ol 

Ethyl  4,6-dichloro-3-formylindote-2-cart»xylate „ 

3-oxoarKJro5t-4-ene-17-beta-cartx>xyltc  acid  „ „ 

alpha,alpha.alph«.alpha',alpha',alpha'-hexafluoro-2,5-xyttdlne  

(±)-2-a2abicycio^.2.1]hept-5-«rv3-one — 

(1R,4S)-2-azabicyck){22.1)hept-&.erv3-one 

((1  S.4R)-4-(2-an*x)-6<hkyo-9H-purirv9-yl)cyclopenl-2-enyl]fnelhanol  hydrochlofide 

N-<2-amino-4,6-(|chkxopyTiinidin-5-yl)formamide ~ 

4-fluoroben2yl  4-(methyithio)phenyliietooe 

2-amirx>-3-f>yridyl  methyl  ketone „ _ _. ~.. 

6-methoxy-1  H-purirv2-ylamine 

1  -(beta-D-arab»nofuranosyl)pyrimidine-2,4<1  H,3H)-dkxie 
(2R)-4-methy»-2-l 


(S)-2-amino-3,3H  imethyt-N-2-pyridytxjtyramide 


(S)-2,2-dknethyt-5-oxo-1 .3-dioxotan-4-yl]valeric  acid 


CAS  No. 


176972-62-6 
1452-94-^ 

49608-01-7 
5006-66-6 
5326-23-8 

13889-98-0 
1075-89-4 

153537-73-6 
116638-33-6 
193700-61-6 
178619-89-1 
132026-12-1 
166943-39-1 
3383-72-0 

188416-34-4 

137234-87-8 

194602-27-2 

69999-16-2 

167944-94-7 

67299-45-0 

143322-57-0 

151860-16-1 

71208-55^ 

182410-00-0 

7250-67-1 

179688-29-0 

3943-89-3 

83647-29-^ 

157688-46-5 

6622-91-9 

393-11-3 

39925-10-5 

2188-18-3 

139976-34-4 

180250-77-5 

192802-2ft-1 

184177-81-9 

175712-02-4 

100643-71-8 

5280&-63-6 

40187-61-7 

31251-41-9 

4714-32-3 

5407-04-6 

81972-27-2 

16251S-6&-6 

151015-31-6 

5382-23-0 

181139-72-0 

149968-11-6 

143722-25-2 

158512-24-4 

147086-83-7 

147200-03-1 

69^-07-1 

59194-35-3 

86087-23-2 

153435-96-2 

302-97-6 

328-93-8 

61865-48-3 

79200-56-9 

172015-79-1 

171867-03-9 

87483-29-2 

66326-33-2 

20535-83-5 

3083-77-0 

157518-70-2 

171764-07-1 
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lUPAC  Name 


CAS  No. 


3-nitr6-4-pyridone 

2,6-<Jifluorobenzylamine 
L-rlbose  


(5,6-(£chloro-1H-benzimida20l-2-yl)isopropylamJne „ ^ 

(R)-2-amino-2-ethylhexan-1-ol ^ „. „ 

3-methyler>ecyclobutanecart»nitrile 

4-tert-t>utylbenzyl       2-{(2R,3S)-3-((R)-1-(tert-butyldimethyteilyloxy)ethyO-2-[(1  R,3S)-3-methoxy-2-oxocyctohexyll-4-oxoa2etidin-1  - 

yl}-2-oxoacetate  

methyl  (3aR,4R,7aR)-2-mettiyl-4-[(1S,2R)-1,2,3-triacetoxypropyl]-3a,7a-dihydro-4H-pyrano  [3,4-d)oxa20le-6-cart)oxylate  

(4S,5R,6R)-5-aoetamido-4-amino-6-[(1  R,2R)-1 ,2,3-trihy(lroxypropyl]-5,6-ditiydropyran-2  -cartxjxylic  acid 

Pyrazole-1-cartx)xamidlne  hydrochloride 

2-acetoxy-5-acetylt>enzyl  acetate  „ „ 

(R)-1,2,3,4-tetrahydropapaverine  hydrochloride ^ „ 

Trans-2-chloro-3-[4-(4-chlorophenyl)cyclohexyl]-1,4-naphthoqiJinone  

1 ,3-dichloroacetone „ „ 

3,5-dimethylpiperidine ^ 

2,6-diaminopyrimidir>-4-ol 

1-(2-chloroethyl)piperldlnium  chloride 

Diethyl  L-glutamate  hydrochloride  „ 

Tert-butyl  (1R,4S)-4-(hydroxymethyl)cyclopent-2-enylcart)amate  

2-butyl-1,3-dia2aspiro[4.4)nofv1-er>-4-one  hydrochloride „ 

Tert-butyl  2-{[1  -(2-aminothtazol-4-yl)-2-(benzisothiazol-2-ylthio)-2-oxoethylidene]  aminooxy}-2-methylproptorute 

Bis[(isopropyloxycartx)nyloxy)methyl  [(R)-2-(6-amino-9l-l-purirv9-yl)  -1-methylettK>xy] methyl  phosphonate — fumaric  acid  (1:1) 

(RH2-(6-amino-9H-purirv9-yl)-1-methylethoxy]methylphosphonic  acid  

(R)-propylene  cartxinate 

6-amino-9H-purin-9-yletharx)l  

(R)-2-(6-amirK)-9HiXJrirv9-yl)-1-methylethanol 

Chloromethyl  isopropyl  cartXKiate  

Diethyl  (tosyloxy)methylphosphonate  „ , „...„ 

(R)-3-chloropropane-1 ,2-diol »_ „ 

(SH(trityloxy)methyl]oxirane 

(S)-2-(2-amino-5-chlorophenyl)-4-cyclopropyl-1,1,1-trifluorobut-3-yrv2-ol „ 

10,10-t)is[(2-fluoro-4-pyridyl)methyl]anthrone  

(S)-N-{(1  S.2R)-3-[(1 ,3-benzodioxol-5-ylsulfonyl)(isobutyl)amirx>]-1-t)enzyl-2-hydroxypropyl}-3,3-dim  ethyl-2- 

(sarcosylamino)butyramide  

(4R,5S,6S,7R)-1-[(3-amino-1H-indazol-5-yl)rTOthyl]-4,7-<libenzyl-3-butyl-5,6-dihydroxyhexahydro-2H-1.3-dia2epirv2-orie 

(2S)-N-[(R)-1-(1,3-ben20dioxol-5-yl)biityl]-3,3-d«tftyl-2-{4-l(4-methylpiperazirv1-yl)  caftx)nyl]pherx)xy}-4-oxoazetidine-1- 

cartwxamide 

2-(piperazia-1-yl)pyrimidine 

4-bronio-2,2-diphenylbutanenitrile  „ 

BrorDomethylcyclopropane „ 

Cyclobutanecaftx)xylic  acid  „ 

2-phenyl-2-pyridylacetonitrile  

5-methyl-2.3,4,5-tetrahydro-1H-pyrido[4,3-b)irxtol-1-one 

4-(2-methyl-2-phenylhydra2ino)-5,6-dihydro-2-pyridone 

4,5,6,7-tetrahydrothlerx)[3,2-clpyridine  hydrochloride 

Methyl  2-(2-chlorophenyl)-2-(4,5,6,7-tetrahydrothienol3,2-c]pyridirv5-yl)acetate  hydrochloride „ 

2-bromo-2-(2-chlorophenyl)acetic  acid  „ 

Disodium  (2S,3R)-2-hydroxy-3-isobutylsuccinate 

7-amino-3-(2-furoylthiomethyl)-3-cephem-4-carboxylic  add 

Methyl  5-chloro-o-anisate  „ 

4-((4-mesylamino)phenyl]-4-oxot>utyric  acid .«. 

Benzyl  (3-fluoro-4-morpholinophenyl)carbamate 

{3R)-3-({S)-1-(methylamirx))ethyl]pyrrolidine ; 

(4-cart)oxytxjtyl)triphenylphosphonium  bromide 

(3aS,9aS,9bR)-3a-methyl-6-[2-{2.5.5-trimethyl-1,3Klioxarv2-yl)ethyn-1,2,4,5.8,9.9a.9tK)Ctahydro-3aH<yctoperita[a)riaphthalen^ 

3,7-dione 

2-amirx>-2',5-dichlorot>enzopherK>ne  

21-chloro-l6-alpha-methylpregna-l, 4,9(11  )-triene-3,20-dior)e 

3,20-dioxopregna-1,4,9(11),l6-tetraerv21-yl  acetate  

Uracil 

Tetrabutylammonium  (6-iodo-l  H-purirv2-yl)amide 

(lS,2S,3S)-2,3-bis(beruoyk)xymethyl)cyclobutanol „ 

5-methyluridine 


Bervzyl  (1-cart}amoyl-2-hydroxypropyl)cart>amate 

5,8-dihydro-1-naphthol 

Potassium  (R)-N-(3-€thoxy-1  -methyl-3-oxoprop-1  -enyl)-2-phenylglycir>e 
Triethylaniline 


1  -[4-(2-dimethylaminoettx>xy)[l  4C]phenyl)]-l  ,2-diphenylbutarvl  -ol 

o-chlorothiopherx)l 

Cytidine  5'-(dihydrogen  phosphate) 

2-[t)enzyl(methyl)aminolethyl  acetoacetate  


5435-54-1 

69385-30-4 

24259-59-4 

176161-55-0 

151851-75-1 

15760-35-7 

159593-17-6 

78850-37-0 

130525-62-1 

4023-02-3 

24085-06-1 

54417-53-7 

153977-22-1 

534-07-6 

35794-11-7 

56-06-4 

2008-75-6 

1118-89-4 

168960-18-7 

151257-01-1 

89604-92-2 

202138-50-9 

147127-20-6 

16606-55-6 

707-«9-3 

14047-28-0 

35180-01-9 

31618-90-3 

57090-45-6 

129940-50-7 

154598-58-0 

160588-^5-4 

183556-68-5 
188978-02-1 

157341-41-8 

20980-22-7 

39186-58-8 

7051-34-5 

3721-95-7 

5006-36-7 

122852-75-9 

139122-76-2 

28783-41-7 

130209-90-4 

141109-25-3 

157604-22-3 

80370-59-8 

33924-48-0 

100632-57-3 

168828-61-7 

155322-92-2 

17814-85-6 

88128-61-4 

2958-36-3 

151265-34-6 

37413-91-5 

66-22-8 

156126-48-6 

132294-17-8 

1463-10-1 

91558-42-6 

27673-48-9 

961-69-3 

33881-72-0 

82407-94-1 

6320-03-2 

63-37-6 

54527-65-0 
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lUPAC  Name 


2-methyl-1-nitrosoindcHine 

Inosine  5'-disodium  phosphate 

4-(1-hydroxy-2-(rt»ethylamino)ethyl]pheno»— L-tartaricackJ  (2:1)  

4-phenylptperidirv4-o) 

1-(4-ben2yloxypt1enyl)-2-(4-hydroxy-4-phenyl-1-piperidyl)proparv1-one 

7-chtoro-2-(4-nr«tKDxy-2-methylphenyl)-2,3K«hydro-5H-pyricla2lrx)(4,5-b)quirx)line-1.4.10-trione,  sodium  salt 

N'.[N.methoxycartx)nyl-L-vaiyl]-N-[(S)-3.3,3-trifluoro-1-isopropyl-2-oxopfopyll-L-prolinamide  ~ 

3-methyl  hydrogen  7-chloro-1 ,4-dihydro-4HDxoquinoline-2,3-dicaft)Oxylate 

(S)-N-{5-[2-(2-an>ino-4-oxo-4,6,7,8-tetrahydro-1  H-pyrJmido[5,4-b][1 ,4]thia2in-6-yl)ethyl}  -2-thenoyl]-L-glutamic  acid 
(S)-2,2-dimethy(-N-hydroxy-4-[4-(4-pyndyloxy)phenylsulfonyl]-1,4-thiazinane-3-cart)oxamide  


urate  oxidase  

{Z)-1  -(3-(3-chlorci-4-cyclohexylphenyl)prop-2-enynhexahydro-1  H-azepine  hydrochloride 

(Z)-N-(3-(3-chlor()-4-cyclohexylphenyl)prop-2-enyf]-N-€thylcyclohexylamine  hydrochloride  

Trar«-2'-fluofO-4«hydroxychalcone  0-[(Z)-2-(dimethylarrHno)ethyl]oxime— fumaric  acid  (2:1) 

N',N'-diethyl-2-methyl-N-(6-phenyl-SiXopylpyridazirv3-yl)propane-1 ,2-diamine— fumaric  acid  (2:3) •. 

2-{(i-(7<hloro-4-quinolyl)-5-(2,6-dimethoxyphenyl)-1H-pyrazo<-3-yl]cartx)nylamirK)}  adamantane-2-cartx3xylic  acid 

(S)-N-[4-(4-acetarnJdo-4-phenyl-l-p(peridyl)-2-(3,4-dichlorophenyl)t)utyl]-N-methylbenzamide — fumaric  acid  (1:1)  

N'-{(2R,3S)-5-ch|oro-3-(2<hlofophenyl)-1-((3,4KlirTiethoxyphenyl)sulfonyl]-3-hydroxy-2.3-dihydro-1H-irido»-2-ykartxxiyl}-L^ 


prolinamide 


yjtVtU  WUIHUC     ...i 

1-(6-chloro-2-pyrKJyi)-4-piperidylamine  hydrochloride  

Ethyl  ((7S)-7-{[(^)-2-(3-chlofophenyl)-2-hydroxyethyl)amino}-5,6,7,8-tetrahydro-2  -naphthyloxy)acetate  hydrochloride  

Methyl  0-2-deo$y-6-0-sulfo-2-(sulfoamirx)halpha-D-glucopyranosyl-(1 .4)-0-beta-D  -glucopyranuronosyl-(1 ,4)-0-2-deoxy-3,6-di- 

0-sulfo-2-(sulftomino)-alpha-D    -glucopyranosyl-(1 ,4)-0-2-0-sulfo-alpha-LHdopyranuronosyK1,4)-2-deoxy   -2-(sulfoamino)-6- 

(hydrogen  sulf*te)-alpha-D-glucopyranoside,  decasodium  salt 

3-{(4-(4-amidirK)phenyl)thia20)-2-yl][1-{cartx)xymethyl)-4-piperidyl]amirTO}propionic  acid 

Ethyl  3-({4-[4-(N-«thoxycart»nylamidirx))pheny(]thiazol-2-yl}l1  -(ethoxycart)onylmethyl)-4  -piperidyl)amino)propk)nate  

(S)-1-{2-[3-(3,4-dichlofophenyl)-l-(3-isopropoxyphenacyl)-3-p(peridyl]ethyl}^-phenyl-1  -a2oniabicyclo[2.2.2]octane  chloride  

5-(4-chloropheny<)-l-(2,4-dichlofophenyl)-4-methyl-N-pJpendino-1H-pyrazole-3  -cartxjxamide  

(R)-N-(1-{3-(1-b€rizoyl-3-(3,4-dichlorophenyl)-3-piperidyl]pfopyl}-4-phenyl-4-p4peridyt)-N-methylace  tamide  hydrochloride 

Dit)enzyl  1-(2,4-<|fluorophenyl)-2-(1H-1,2.4-triazol-1-yl)-1-(1H-1,2,4-trtazol-1-ylmethyl)ethyl  phosphate  

(S)-2-{3-[(2-fluor|)benzyl)sulfonylaminol-2-oxo-2,3-dJhydro-1-pyridyl>-N-{1-fomrTyl-4  -guanidinot>utyl)acetamide  

4.{4-(4-{4.((3R,5ft)-5-{2,4-difluorophenyl)-5-(1  H-1 ,2,4-triazoH  -ylmethyl)tetrahydrofuran-3-ylmethyl  oxy)phenyl}piperazin-1  - 

yl)phenyll-1-((llS,2S)-1-ethyl-2-hydroxypropyl]-1,2,4-triazo)-5(4H)-one  

4-{4-((1 1  R)-3,1 0<lit)fomo-8-chlofO-5,6-dihydro-1 1  H-benzo(5,6]cydohepta[1 ,2-b]pyridifVl  1-yl]ptperid 

irxwartx)nylmethyl}ptperldine-1-cart«xamide  

4-{4-((1 1  S)-3,1 0<libfomo-8-chloro-5,6-dihydro-1 1  H-benzo{5.6]cyclohepta[1 ,2-b)pyridirv1 1-yl]ptperidi 

nocartx)nylmefriyl}piperidir>e-l-cartx)xamide  

N-(1-ethyl-1,4-diph€nyltxjt-3-enyl)cyciopropanecart»xamide  

(±)-1-a2abicyclo(2.2.1]heptarv3-ol  

(4r-^--^)-1-azabicyclo[2.2.1]heptarv3-one  

Ethyl(3-(4-t)fwry>2-fluorot>enzyl)-7-chloro-2,4-dioxo-1  A3,44etrahydroquina20lirv1  -yl]  acetate  

2,6-diisopfopylphenyl  sulfamate  

Diettiyl  (1-cyarx><J-methyitxjtyl)malonate  

2-imJfX>-1 ,3-thiazol-4-one  — 

3,5-di-tert-butyl-4-hydroxyt3enzaldehyde 

N-(biphenyl-2-ylH-{(2-methyM,5Klihydro-1H-irnida2o{4,5-dl[1]t)eruazepin-6-yl)cartx)nyl]ben2arTiide 

3-(aminomethyl)-5-methylhexarx)ic  acid _ 

2-(2,4,6-trJisopfOf)ylphenyl)acetic  acid  

N,N'-[dithiobis(o^enylenecartX)nyl)]bis-L-lsoleucine 

(lR,4S)-l-azabicyclo[2.2.l]heptan-3-one  

3-amirx)-7-methv<-5-phenyH  H-1 ,4-benzodiazep»n-2(3H)-one 

1 -ethyl-1 ,4-dipherylbut-3-enylamine 

Sodium  1 ,2.3-triazole-5-thiolate 

(3-ethynylphenylj[6,7-t)is(2-methoxyethoxy)quinazolin-4-yi]amine  hydrochloride  ..... 

1-[(lS,2S)-2-hydroxy-2-(4-hydroxyphenyl)-l-methylethyl]-4-phenylpiperidin-4-ol  methanesulfonate  trihydrate  

(5R.6S)-€-phenyJ-5-[4-(2-pyrrolidinoethoxy)phenyl]-5,6,7,8-tetrahydro-2-naphthol — ( -  )-tartaric  acid  (1:1) 

1-((S)-3-(acetytthlo)-2-methylpropionyl]-L-proline 

4'-t)en2yloxy-2-[(1-methyl-2-phenoxyethyl)amino]propiophenone  hydrochloride  ; 

5-(3-dimethylam|iopropyl)-10,11-dihydrodibenzo[a,d]cyclohepten-5-ol 

2-amirx)ethyldiet^ylamine  - 

Isopropyl  (Z)-7-[(1  R,2R,3R.5S)-3,5-dihydroxy-2-{(E)-(3R)-3-hydroxy-4-[3-(trifluoromethyl)phenoxy]  but-1-enyl}cyclopentyl]hept-5- 


enoate 


21  -benzyloxy-9-4lpha-f!uoro-1 1  -t)eta,1 7-alpha-dihydroxy-1 6-alpha-methylpregna-1 ,4-dier>e-3,20-dione 

Pilocarptne 

Atropine 


(4R,5R,6S)-3-(diphenoxyphosphofyloxy)-6-l(R)-1-hydroxyethyl]-4-methyl-7-pxo-1-a2abicyclo[3.2.0]hept-2-ene-2- 


4-nitroben2yl 
cartwxylate 
2-aminopfopaneil  ,3-diol 
Methyl  4-(brofTX)nethyl)benzoafe  ~ 

2-txjtylimidazole«5-cart)aldehyde  

Ethyl  hydrogen  (2-thienylmethyl)malonate  

4-(2-tHJtyl-5-fom^limidazol-1  -ylmethyl)benzoic  acid 


CAS  No. 


85440-79-5 

4691-65-0 

16589-24-5 

40807-61-2 

188591-61-9 

170142-29-7 

182073-77-4 

170143-39-2 

177575-17-6 

192329-42-3 

9002-12-4 

139592-99-7 

132173-07-0 

130580-02-8 

137733-33-6 

146362-70-1 

176381-97-8 

150375-75-0 

77145-61-0 

121524-09-2 


114870-<»-O 
180144-61-0 
190841-79-3 
153050-21-6 
168273-06-1 
173050-51-6 
194602-25-0 
179524-67-5 

171228-^9-2 

193275-84-2 

193275-65-3 

137246-21-0 

142034-92-2 

21472-89-9 

112733-28-5 

92050-02-7 

186038-82-4 

556-90-1 

1620-98-0 

179528-39-3 

128013-69-4 

4276-85-1 

182149-25-3 

142034-97-7 

70890-50-5 

129140-12-1 

59032-27-8 

183319-69-9 

189894-57-3 

190791-29-8 

64838-55-7 

35205-50-6 

1159-03-1 

100-36-7 

157283-68-6 

150587-07-8 

92-13-7 

51-55-6 

90776-59-3 

534-03-2 

2417-72-3 

68282-49-5 

143468-96-6 

152146-59-3 
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Pharmaceutical  Intermediates  Proposed  for  Duty  Elimination— Continued 


lUPAC  Name 


CAS  No. 


2,6-dichloro-4-methylnicotinonitrile  

3,5-diacetami(Jo-2,4,6-triiodoben2oic  acid  dihydrate  

2,2,2-trifluoroethanol  

1 3-ethyl- 1 7-alpha-hydroxy-1 8, 1 9-dinofpregn-4-en-20-yrv3-one  oxime 
Estropipate 


4-(4-cyclohexyl-2-methyloxazol-5-yl)-2-fluoroben2enesulfonamide 

17-alpha-hydroxy-3.20-dioxopregna-4,9(11)-diene-2'!-yl  acetate 

Hemocyanins,  megathura  crenutata,  reaction  products  witti  1-0-[0-2-acetamido-2-deoxy-beta-D-galactopyranosyl-<1.4)-0-(N- 

acety^alp^la-neuramir^osyl)-(2,3))-0-beta-D-galactopyrarx)sy^(1,4)-^5eta-D-glucopyrar)ose  

1-(28-{0-D-apio-t)eta-D-furanosyl-(l  ,3)-0-beta-D-xylopyranosyl-(1 ,4)0-6-deoxy-alpha-L-mannopyranosyl)-(1 ,2>-4-0-[5-(5-alpha- 

L-arabinoturarK)syloxy-3-hydroxy-6-metfiyloctarK)yloxy)-3-hydroxy-6-methyloctar»oyO-6-deoxy-beta-D-galactopyranosyloxy}-16- 

alpha-hydr  ox 

1-0-[0-(N-acetyl-alpha-r)eurarninosyl)-(2,3)0-[0-beta-l>^lactopyrarx>syl-(1,3)-2-a<:etarnido-2-deoxy-beta-D-galactopyrarx)syl- 

(1,4))-0-t)eta-D-galactopyrarx)syKl.4)-t)eta-D-glucopyra  rwsyljceramide  

1  -0-(0-2-acetamido-2-deoxy-t)eta-D-galactopyra(X)syK1 .4)-0-{N-acetyl-alpha-neurafnifX)8ylH2,3)-0-beta-D-galactopyrano8yl- 

(1,4)-beta-D-glucopyranosyllceramide  

N-{((1  R,2R)-l  -[0-(N-acetyl-alpha-neuraminosyl)-(2,3)-0-2-acetamido-2-deoxy-beta-D-galactopyrarK>syl-(1 ,4)-0-beta-D- 

galactopyranosyl-(1,4)-beta-D-glucopyranosyloxymethyl]-2-hydroxy-3-fonTtylpropyl}stearamtde  

Ferristene 

Codeine  phosphate  hemihydrate ^ 

Trans-1-ben2oyl-4-phenyl-L-proline 

S-mettiyluridine  hemihydrate _ 

5'-ben2oyl-2',3'-didehydro-3'-deoxythymidine  _ ;. 

3',5'-anhydrothymidine „ „ 

4'-(benzyloxycartx>nyl)-4'-deniethytep(podophynotoxln _ _ „ 

2,3,4,6-tetra-0-benzyl-1-0-(trimethyisilyl)-t>-D-gluco8e  „ „ „ 

2.3,4,6-tetra-0-t)enzyl-D-glucose „ „ 

6-iodo-1H-purin-2-ylamine  

(lR,2R,3S)-2-amino-9-[2,3-bis(ben20yloxymethyl)cyclobutyO-9H-purin-6-one _ „ 

(1RS,2RS,3SR)-2.3-bis(b)enzoyloxymethyl)cyclot)utylamine  

(1RS,2RS,3RS)-2.3-bis(benzoyloxymethyl)cyclobutanol 

(1R2R.3S)-9-(2,3-tts(l)enzoyloxymethyl)cyclobutyl]-6-todo-9H-purin-2-ylamine  _ > 

(2S,3S)-2,3-t)is(benzoyloxymethyl)cyclobutanone ; „ _ - 

(S)-5-(1,3-dioxolan-4-yl)-2-aminovaleric  acid .. ."..„ 

N,N'-bis(trifluoroacetyl)-DL-homocystine „ 

(S)-2-(acetylthio)-3-phenylproptonic  acid— dicyclohexylamine  (1:1) _ 

Methyl  (4S,7S,l0aS)-4-amino-5-oxooctahydro-7H-pyrido[2,l-b][l,3)thia2epine-7-cart)oxylate  

4'-(2-t)utyi-4-oxo-1,3-diazaspiro[4.4]norv1-«rv3-yimethyl)biphenyi-2-cartx)rntrile  

DL-5-(1,2-dithiolan-3-yl)valeramide 

4-(4-methoxypheny1)butan-2-one 

Tetraisopropyl  methylenediphosphonate „ _ 

(S)-1  ^,3,4-tetrahydroisoquinoline-3-caft>oxylic  acid ..„ „ 

(S)-N-tert-butyl-1,2,3,4-tetrahydroisoquino)ine-3-cartx)xanr«Je  hydrochloride 

(S)-N-ten-t)utyl-1,2,3,4-tetrahydroisoquinoline-3-cart)oxamide  sulfate 

(3S)-tetrahydrofuran-3-yl  (1S,2R)-3-[(4-aminophenylsutfonyl)(isotxrtyl)amirx)l-1-benzyl-2-hydroxypfopylcart)amate 

&45enzyl-1-(ethoxymethyl)-5-isopropylpynmidine-2,4(1H,3H)-dione 

(2R,5S)-4-amino-5-fluoro-1-[2-(hydroxymethyl)-1,3-oxathiolan-5-yllpyrimicln-2(1H)-one  

3'-azido-2',3'-dideoxy-5-methy(cytldine  hydrochloride _ 

(2R,4R)-4-(2.6-diamino-9H-purin-9-yl)-1.3-dioxolan-2-ylmethanol  

(4R,5S,6S,7R)-1 ,3-bis(3-aminobenzyl)-47-dibenzyl-5,6-dihydroxyhexahydro-2H-1 ,3-diazepir>-2-one  dimethanesulfonate  


875-35-4 

50978-11-5 

75-89-8 

53016-31-2 

7280-37-7 

180200-6&-4 

7753-60-8 

195993-11-4 


141256-04-4 

104443-62-1 

104443-67-4 

196085-62-8 
155773-56-1 

41444-62-6 
120851-71-0 

25954-21-6 
122567-97-9 

38313-48-3 

23363-3^-9 

80312-55-6 
4132-28-9 

19690-23-4 

156126-53-3 

151807-53-3 

127759-90-4 

156126-89-3 

132294-16-7 

170242-34-9 

105996-54-1 

157521-26-1 

167304-98-5 

138401-24-6 

3206-73-3 

104-20-1 

1660-95-3 

74163-61-8 
149057-17-0 
186537-30-4 
161814-49-9 
149950-60-7 
143491-57-0 
108895-45-0 
145514-04-1 
177932-89-7 


[FR  Doc.  99-1342  Filed  1-20-99;  8:45  am) 

BILUNQ  COOe  702(M)2-P 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestlgatlon  No.  337-TA-413] 

Certain  Rare  Earth  Magnets  and 
Materials  and  Articles  Containing 
Same;  Notice  of  Contmission 
Determination  Not  To  Review  an  Initial 
Determination  Amending  the 
Complaint  and  the  Commission's 
Notice  of  Investigation  To  Add  Four 
Respondents 

AGENCY:  U.S.  International  Trade 

Commission. 

action:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
issued  by  the  presiding  administrative 
law  judge  (ALJ)  in  the  above-captioned 
investigation.  The  ALJ  granted  the 
motion  of  complainants  Magnequench 
International.  Inc.  (Magnequench)  and 
Sumitomo  Special  Metals  Co.  Ltd. 
(SSMC)  to  add  four  respondents  to  the 
investigation. 
ADDRESSES:  Copies  of  the 
nonconfidential  version  of  the  ID  and  all 
other  non-confidential  documents  filed 
in  connection  with  this  investigation  are 
available  for  inspection  during  official 
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business  hoursj(8:45  a.m.  to  5:15  p.m.) 
in  the  Office  ofithe  Secretary,  U.S. 
International  TYade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Jackson,  Esq.,  Office  of  the  General 
Coimsel,  U.S.  Ihtemational  Trade 
Commission,  telephone  202-205-3104. 
Hearing-impai^d  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the!  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.u$itc.gov). 

SUPPLEMENTARY  INFORMATION:  On 
September  4,  1998,  the  Commission 
instituted  an  investigation  based  on  a 
complaint  filed  by  Magnequench 
International,  Inc.  (Magnequench)  and 
Sumitomo  Special  Metals  Co. 
(Sumitomo)  of  |apan  alleging  violations 
of  section  337  of  the  Tariff  Act  of  1930 
in  the  importation  and  sale  of  certain 
rare-earth  magnets  and  magnetic 
materials  and  articles  containing  the 
same  by  reason  of  infringement  of 
several  claims  pf  six  U.S.  patents,  three 
of  which  are  h^ld  by  Magnequench  and 
three  of  which  iare  held  by  Sumitomo. 
63  FR  47319.  Eight  firms  were  named  as 
respondents. 

On  November  18, 1998,  Magnequench 
and  Sumitomo  I  filed  a  motion  to  amend 
the  complaint  ^d  the  notice  of 
investigation  to  add  (1)  A.R.E.,  Inc.  of 
777  Linden  St.W  782  Pearl  St..  Sharon, 
PA  16146;  (2)  NEOCO,  L.C.  of  777 
Linden  St.,  Sh^on,  PA  or  3128  Walton 
Blvd.,  Suite  197,  Rochester  Hills,  MI 
48309;  (3)  Beijuig  Jing  Ma  Permanent 
Magnetic  Factqry  West  Building 
Number  8,  Chaoyang  District.  Beijing, 
China;  and  (4)  Xin  Huan  Technology 
Development  Co.,  Ltd.,  No.  8  South  3rd 
St.,  Zhong  Guan  Cun  Road,  Beijing, 
China  as  respondents  to  the 
investigation.  On  December  10, 1998, 
the  ALJ  grante4  complainants'  motion, 
finding  that  th4  complainants  had 
demonstrated  good  cause  for  adding  the 
named  respondents  at  this  time.  No 
petitions  for  reiiew  were  filed. 

This  action  i$  taken  imder  the 
authority  of  se<jtion  337  of  the  Tariff  Act 
of  1930  (19  V.i.C.  §  1337)  and  section 
210.42(h)  of  th^  Commission's  Rules  of 
Practice  and  Pijocedure  (19  C.F.R. 
§  210.42(h)).     I 

Issued:  Januarr  11, 1999. 

By  order  of  thq  Commission. 
Doniia  R.  Koehntce, 
Secretary 
(FR  Doc.  99-134$  Filed  1-20-99;  8:45  am] 

BILUNO  CODE  7D20402-P 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  99-01; 
Exemption  Application  No.  D-10535,  et  al.] 

Grant  of  Individual  Exemptions; 
Moody-Day,  Inc.  Profit  Sharing  Plan,  et 
al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
siunmary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
beien  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  uf 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 


(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Moody-Day,  Inc.  Profit  Sharing  Plan 
(the  Plan);  Located  in  Carrollton,  Texas; 
Exemption 

[Prohibited  Transaction  Exemption  99-01; 
Exemption  Application  No.  D-10535] 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  firom  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  past  sale 
(the  Sale)  by  the  Plan  of  an  unimproved 
three-acre  tract  of  real  property  located 
in  Austin,  Texas  (the  Property)  to 
Metroport  Realty  Corporation,  an 
affiliate  of  Moody-Day,  Inc.,  the  Plan 
sponsor  and  a  party  in  interest  with 
respect  to  the  Plan,  provided  the 
following  conditions  were  satisfied: 

(A)  the  Sale  was  a  one-time 
transaction  for  cash; 

(B)  the  Plan  received  the  fair  market 
value  of  the  Property  on  the  date  of  the 
Sale; 

(C)  the  Property  was  appraised  by 
qualified,  independent  real  estate 
appraisers; 

(D)  a  qualified,  independent  fiduciary 
determined  that  the  Sale  was  in  the  best 
interests  of  the  Plan;  and 

(E)  the  Plan  paid  no  commissions  or 
other  expenses  relating  to  the  Sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  Notice  of 
Proposed  Exemption  published  on 
November  9,  1998  at  63  FR  60386. 
EFFECTIVE  DATE:  This  exemption  has  an 
effective  date  of  May  24, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  L.  Schmidt  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 

Toledo  Clinic,  Inc.  Employees  401(k) 
and  Profit  Sharing  Plan  (the  T/C  Plan); 
Hart  Associates,  Inc.  Profit  Sharing 
Plan  (the  H/A  Plan);  and  Midwest  Fluid 
Power  Company,  Inc.  Savings  and 
Profit  Sharing  Plan  and  Trust  (the  M/F 
Plan,  Collectively;  the  Plans)  Located  in 
Toledo,  Ohio;  Exemption 

[Prohibited  Transaction  Exemption  99-02; 
Exemption  Application  Nos.  D-10633,  D- 
10634  and  D-10635,  respectively] 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
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the  Code,  shall  not  apply,  effective 
December  1,  1998,  to:  (1)  the  cash  sale 
of  certain  shares  of  preferred  stock  (the 
Preferred  Stock)  issued  by  TTC 
Holdings  Inc.  (TTC),  by  the 
individually-directed  account  of  Dr. 
Edward  Orrechio  in  the  T/C  Plan,  by  the 
individually-directed  account  of 
Michael  Hart  in  the  H/A  Plan,  and  by 
the  individually-directed  account  of 
Larry  Peterson  in  the  M/F  Plan 
(collectively,  the  Accounts)  to  TTC,  a 
party  in  interest  with  respect  to  the  H/ 
A  Plan  and  M/F  Plan;  and  (2)  the 
arrangement  for  the  subsequent 
purchase  of  certain  shares  of  common 
Stock  (the  Common  Stock)  issued  by 
TTC  by  Messrs.  Orecchio,  Hart  and 
Peterson  (collectively;  the  Participants), 
in  their  own  name,  from  TTC  pursuant 
to  an  agreement  with  TTC  that  the 
purchase  was  to  occiu-  immediately  after 
the  sale  of  the  Preferred  Stock  by  the 
Plans  to  TTC;  provided  that  the 
following  conditions  were  met: 

1.  The  sale  of  the  Preferred  Stock  to 
TTC  by  the  Accounts  and  the  purchase 
of  the  Common  Stock  from  TTC  by  the 
Participants,  in  their  individual 
capacity,  were  one-time  transactions  for 
cash; 

2.  The  transactions  described  in  (1) 
above  took  place  on  the  same  business 
day; 

3.  The  amount  paid  to  the  Accounts 
by  TTC  was  the  fair  market  value  of  the 
Preferred  Stock,  as  determined  by  a 
qualified  independent  appraiser  at  the 
time  of  the  sale; 

4.  The  Participants,  in  their 
individual  capacity,  purchased  from 
TTC  shares  of  the  Conunon  Stock  which 
were  equal  in  niunber  to  the  shares  of 
Preferred  Stock  sold  by  the  Accounts  to 
TTC; 

5.  A  qualified  independent  fiduciary 
(the  Independent  Fiduciary)  determined 
that  the  transactions  described  herein 
were  in  the  best  interest  and  protective 
of  the  Accounts  at  the  time  of  the 
transactions;  and 

6.  The  Independent  Fiduciary 
supervised  the  transactions;  assured  that 
the  conditions  of  this  exemption  were 
met;  and  took  whatever  actions  were 
necessary  to  protect  the  interests  of  the 
Accoimts,  including  reviewing  amounts 
paid  by  TTC  for  the  Preferred  Stock. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  December  1, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ekaterina  A.  Uzlyan  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  niunber.) 


Sprinx  Inc.  Retirement  Plan  (the  Plan) 
Located  in  Grand  Prairie,  Texas; 
Exemption 

[Prohibited  Transaction  Exemption  99-03; 
Exemption  Application  No.  D-10660) 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to:  (1)  the 
proposed  loan  of  $90,000  (the  Loan)  by 
the  Plan  to  Sprinx,  Inc.  (the  Employer), 
the  sponsor  of  the  Plan;  and  (2)  the 
guarantee  of  repayment  of  the  Loan  by 
Harry  D.  Spring,  a  party  in  interest  with 
respect  to  the  Plan;  provided  that  the 
following  conditions  are  satisfied: 

1.  The  Loan  does  not  exceed  25%  of 
the  total  assets  of  the  Plan  at  any  time; 

2.  The  terms  of  the  Loan  are  at  least 
as  favorable  to  the  Plan  as  those  terms 
which  would  exist  in  an  arm's-length 
transaction  with  an  imrelated  party; 

3.  The  Loan  is  secured  by  common 
stock  issued  by  the  Employer,  which 
has  a  fair  market  value,  as  determined 
by  an  independent  qualified  appraiser, 
which  will  remain  at  least  200%  of  the 
outstanding  principal  balance  of  the 
Loan  throughout  its  duration; 

4.  The  Plan  has  a  first  priority 
perfected  security  interest  in  the  Stock, 
which  is  properly  filed  and  perfected 
under  applicable  state  law; 

5.  The  independent  fiduciary  reviews 
the  terms  and  conditions  of  the  Loan 
and  determines  that  the  Loan  is  in  the 
best  interest  and  protective  of  the  Plan 
and  its  participants  and  beneficiaries; 

6.  The  independent  fiduciary 
monitors  the  Loan  throughout  its 
duration  and  takes  whatever  action  is 
necessary  to  protect  the  interests  of  the 
Plan;  and 

7.  The  independent  fiduciary 
monitors  the  parties'  compliance  with 
the  terms  and  conditions  of  this 
exemption. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 


duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  emd 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  ai^i 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  D.C.,  this  14th  day 
of  January.  1999. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 
(PR  Doc.  99-1272  Filed  1-20-99;  8:45  ami 

BILUNQ  CODE  4S10-M-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Humanities  (NEH)  has  submitted  the 
following  public  information  collection 
request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB)  for 
expedited  review  and  approval  as 
required  by  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (PL. 
104-13.  44  U.S.C.  Chapter  35).  Copies  of 
this  ICR,  with  appUcable  supporting 
documentation,  may  be  obtained  by 
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calling  the  National  Endowment  for  the 
Humanities,  A$sistant  Director,  Grants 
Office,  Susan  G.  Daisey  (202-606-6494) 
or  may  be  requested  by  email  to 
sdaisey@neh.feid. us.  Comments  should 
be  sent  to  the  Office  of  Information  and 
Regulatory  Affairs,  Attn:  0MB  Desk 
Officer  for  the  National  Endowment  for 
the  Humanities,  Office  of  Management 
and  Budget,  Rdom  10235,  Washington, 
DC  20503  (202f  395-7316),  within  30 
days  from  the  date  of  this  publication  in 
the  Federal  Register.  If  you  anticipate 
that  you  will  be  submitting  conmients, 
but  find  it  diffitult  to  do  so  within  the 
period  of  time  allowed  by  this  notice, 
you  should  ad^  ise  the  contact  listed 
above  as  soon  is  possible. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB)  is 
particularly  intferested  in  comments 
which:  : 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  thf  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the]  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodoloj  y  and  assumptions  used; 
(3)  Enhance  th(  quality,  utility,  and 
clarity  of  the  in  formation  to  be 
collected;  and  1 4)  Minimize  the  burden 
of  the  coUectio  i  of  information  on  those 
who  are  to  respond. 

Agency:  Nati  anal  Endowment  for  the 
Humanities. 

Title  of  Propi  isal:  My  History  is 
America's  History  Website. 

OMB  Numbar:  To  be  assigned. 

Frequency  ot  Collection:  Continual. 

Affected  Pub  lie:  General  Public. 

Number  of  Respondents: 
Approximately  100,000  per  year. 

Estimated  Ti  me  per  Respondent: 
Approximately  one  hour  per  response. 

Estimated  Ti  ial  Burden  Hours: 
350,000. 

Total  Annua  Uzed  capital/ startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  sy  stems  or  purchasing 
services):  0. 

Descnpt/on;  This  submission  requests 
expedited  clearance  from  OMB  in  thirty 
days. 

FOR  FURTHER  ItTORMATION  CONTACT:  Ms. 
Susan  G.  Daisej',  Assistant  Director, 
Grants  Office,  fjational  Endowment  for 
the  Humanities,  1100  Pennsylvania 
Avenue,  NW,  tLoom  311,  Washington, 
D.C.  20506,  or  ly  email  to: 


sdaisey^neh.fed.us.  Telephone:  202- 

606-8494. 

Juan  Mestas, 

Depu  ty  Chairman . 

(FR  Doc.  99-1314  Filed  1-20-99;  8:45  am) 

BILLING  COOE  7S36-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Public  Hearing 

The  National  Transportation  Safety 
Board  will  convene  a  public  hearing 
beginning  at  9:00  a.m.,  local  time  on 
Wednesday,  February  17, 1999,  at  the 
Hyatt  Regency  Hotel,  400  SE  2nd 
Avenue,  Miami,  Florida  33131-2197 
concerning  the  Fire  Aboard  Cruise  Ship 
Ecstasy  on  July  20,  1998.  For  more 
information,  contact  Donald  Tyrrell, 
NTSB  Office  of  Marine  Safety  at  (202) 
314-6455  or  Ted  Lopatkiewicz,  NTSB 
Office  of  Public  Affairs  at  (202)  314- 
6100. 

Dated:  January  14, 1999. 
Rhonda  Underwood, 
Federal  Register  Liaison  Officer. 
(FR  Doc.  99-1290  Filed  1-20-99;  8:45  am) 
WLLMO  CODE  7S33-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-29S/304-LA] 

Commonwealtti  Edison  Company  (Zion 
Nuclear  Power  Station,  Units  1  and  2); 
Notice  of  Appointment  of  Adjudicatory 
Employee 

Pursuant  to  10  CFR  2.4,  notice  is 
hereby  given  that  Mr.  Ronald  A. 
Burrows,  a  Commission  employee  in  the 
Office  of  Nuclear  Reactor  Regulation, 
Division  of  Reactor  Program 
Management,  has  been  appointed  as  a 
Commission  adjudicatory  employee 
within  the  meaning  of  section  2.4,  to 
advise  the  Commission  regarding  issues 
related  to  the  pending  appeal  of  LBP- 
98-27.  Mr.  Burrows  has  not  previously 
performed  any  investigative  or  litigating 
function  in  connection  with  this  or  any 
factually-related  proceeding.  Until  such 
time  as  a  final  decision  is  issued  in  this 
matter,  interested  persons  outside  the 
agency  and  agency  employees 
performing  investigative  or  litigating 
functions  in  this  proceeding  are 
required  to  observe  the  restrictions  of  10 
CFR  2.780  and  2.781  in  their 
communications  with  Mr.  Burrows. 

It  is  so  Ordered. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  January  1999. 


For  the  Coirunission. 
Annette  Vietti-Cook, 

Secretary  of  the  Commission. 

(FR  Doc.  99-1358  Filed  1-20-99;  8:45  am] 

BILUNG  COOE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Informal  10  CFR  2.206  Public 
Hearing 

(Docket  No.  50-458;  License  No.  NPF-47) 
Entergy  Operations,  Inc. 
(Docket  No.  50-440;  License  No.  NPF-58) 
FirstEnergy  Nuclear  Operating  Company 

The  U.  S.  Nuclear  Regulatory 
Commission  (NRC)  will  hold  an 
informal  public  hearing  regarding  two 
petitions  submitted  pursuant  to  10  CFR 
2.206  involving  the  River  Bend  Station 
(RBS),  operated  by  Entergy  Operations, 
Incorporated,  (the  RBS  licensee),  and 
Perry  Nuclear  Power  Plant  (PNPP),  Unit 
1 ,  operated  by  FirstEnergy  Nuclear 
Operating  Company  (the  PNPP 
licensee).  The  hearing  will  be  held  on 
February  22,  1999.  The  location  for  the 
hearing  will  be  at  the  NRC,  room  T-2B3. 
The  NRC  is  located  at  11545  Rockville 
Pike,  Rockville,  Maryland.  The  hearing 
will  be  open  to  public  attendance  and 
will  be  transcribed. 

The  structure  of  the  hearing  shall  be 
as  follows:  Monday,  February  22,  1999: 

1:00  p.m. — NRC  opening  remarks 

1:15  p.m. — Petitioner's  presentation 

2:00  p.m. — NRC  questions 

2:15  p.m. — RBS  licensee's  presentation 

2:45  p.m. — NRC  questions 

3:00  p.m. — PNPP  licensee's  presentation 

3:30  p.m. — NRC  questions 

3:45  p.m. — Public  comments 

4:30  p.m. — Licensees/Petitioner's  final 

statements 
4:45  p.m. — Meeting  concludes 

Note:  All  times  are  Eastern  Standard 
Time  (EST) 

By  letter  dated  September  25, 1998, 
the  Union  of  Concerned  Scientists  (UCS 
or  Petitioner)  submitted  a  Petition 
pursuant  to  10  CFR  2.206  requesting 
that  the  River  Bend  Station  be 
immediately  shut  dowrn  and  its 
operating  license  suspended  or 
modified  until  the  facility's  design  and 
licensing  basis  were  updated  to  permit 
operation  with  failed  fuel  assemblies,  or 
until  all  failed  fuel  assemblies  were 
removed  from  the  reactor  core.  The 
Petitioner  also  requested  that  a  public 
hearing  be  held  to  discuss  this  matter  in 
the  Washington,  D.C.  area. 

By  letter  dated  November  9, 1998,  the 
UCS  also  submitted  a  Petition  pursuant 
to  10  CFR  2.206  requesting  that  the 
Perry  Nuclear  Power  Plant  be 
immediately  shut  down  and  its 
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operating  license  suspended  or 
modified  until  the  facility's  design  and 
licensing  basis  were  updated  to  permit 
operation  with  failed  fuel  assemblies,  or 
until  all  failed  fuel  assemblies  were 
removed  from  the  reactor  core.  The 
Petitioner  also  requested  a  public 
hearing  in  the  Washington,  D.C.  area. 

The  purpose  of  this  informal  public 
hearing  is  to  obtain  additional 
information  from  the  Petitioner,  the 
licensees,  and  the  public  for  NRC  staff 
use  in  evaluating  the  Petitions. 
Therefore,  this  informal  public  hearing 
will  be  limited  to  information  releveuit 
to  issues  raised  in  the  two  Petitions.  The 
staff  will  not  offer  any  preUminary 
views  on  its  evaluation  of  the  Petitions. 
The  informal  public  hearing  will  be 
chaired  by  a  senior  NRC  official  who 
will  limit  presentations  to  the  above 
subject. 

Tne  format  of  the  informal  public 
hearing  will  be  as  follows:  opening 
remarks  by  the  NRC  regarding  the 
general  10  CFR  2.206  process,  the 
purpose  of  informal  public  hearing,  and 
a  brief  summary  of  the  Petitions  (15 
minutes);  time  for  the  Petitioner  to 
explain  the  basis  of  the  Petitions  (45 
minutes);  time  for  the  NRC  to  ask  the 
Petitioner  questions  for  the  purposes  of 
clarification  (15  minutes);  time  for  the 
licensees  to  address  the  issues  raised  in 
the  petition  (30  minutes  for  each 
licensee);  time  for  the  NRC  to  ask  the 
licensees  questions  for  the  purposes  of 
clarification  (15  minutes  each,  following 
licensees'  presentations);  time  for  public 
comments  relative  to  the  Petition  (45 
minutes);  and  time  for  the  licensees'  and 
Petitioner's  final  statements  (15 
minutes). 

Members  of  the  public  who  are 
interested  in  presenting  information 
relative  to  the  Petitions  should  notify 
the  NRC  official  named  below,  5 
working  days  prior  to  the  hearing.  A 
brief  simimary  of  the  information  to  be 
presented  and  the  time  requested 
should  be  provided  in  order  to  make 
appropriate  arrangements.  Time  allotted 
for  presentations  by  members  of  the 
public  will  be  determined  based  upon 
the  number  of  requests  received  and 
will  be  announced  at  the  beginning  of 
the  hearing.  The  order  for  public 
presentations  will  be  determined  on  a 
first  received"— first  to  speak  basis. 
Written  statements  should  be  mailed  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Mailstop  O-13H03. 
Attention:  Robert  Fretz,  Washington, 
D.C.  20555. 

Requests  for  the  opportunity  to 
present  information  can  be  made  by 
contacting  Robert  Fretz,  Project 
Manager,  Division  of  Reactor  Projects — 
m/W  (telephone  301-415-1324) 


between  7:00  a.m.  to  3:30  p.m.  (EST), 
Monday-Friday.  Persons  planning  to 
attend  this  informal  pubUc  hearing  are 
urged  to  contact  the  above  NRC 
representative  1  or  2  working  days  prior 
to  the  informal  public  hearing  to  be 
advised  of  any  changes  that  may  have 
occurred. 

In  order  to  assist  participation  in  the 
informal  hearing  by  interested  members 
of  the  public,  the  NRC  may  also  provide 
video  teleconferencing  services  at  a 
pubhc  location  in  the  vicinity  of  the 
River  Bend  and  Perry  facilities.  A 
subsequent  notice  in  the  Federal 
Register  v\nll  be  published  at  least  10 
days  prior  to  the  date  of  the  informal 
public  hearing  to  announce  the  location 
of  the  video  conferencing  site,  if  made 
available. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Acting  Director,  Division  of  Reactor  Projects — 
m/IV,  Office  of  Nuclear  Reactor  Regulation. 
(PR  Doc.  99-1359  Filed  1-20-99;  8:45  am] 
BILUNQ  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-155] 

Consumers  Energy  Company  (Big 
Rock  Point  Nuclear  Plant); 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
No.  DPR-6,  issued  to  Consumers  Energy 
Company  (Consumers  or  the  licensee) 
for  the  possession  of  the  Big  Rock  Point 
Nuclear  Plant  (BRP)  located  in 
Charlevoix  County,  Michigan. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  exemption  would 
reduce  or  remove  selected  physical 
security  requirements  of  10  CFR  part  73. 

The  proposed  action  is  in  accordance 
with  the  licensee's  appUcation  dated 
November  12,  1998. 

Need  for  the  Proposed  Actiair 

On  Jime  26, 1997,  Consumers  certified 
that  it  would  permanently  cease  reactor 
power  operations  at  its  BRP  facility.  On 
August  30,  1997,  the  reactor  was  shut 
down.  By  letter  dated  September  23, 
1997,  the  licensee  certified  the 
permanent  removal  of  all  fuel  from  the 
reactor  vessel.  In  accordance  with  10 


CFR  50.82(a)(2),  upon  docketing  of  the 
certifications.  Facility  Operating  License 
No.  DPR-6  no  longer  authorizes 
operation  of  the  reactor  or  emplacement 
or  retention  of  the  fuel  in  the  reactor 
vessel.  In  this  permanently  shutdown 
and  defueled  condition,  the  facility 
poses  a  reduced  risk  to  public  health 
and  safety. 

The  proposed  action  is  required  to 
allow  the  licensee  to  implement 
physical  security  plans  appropriate  to 
the  permanently  shutdown  and 
defueled  condition  of  the  BRP  facility. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  granting  of  the 
exemption  from  selected  portions  of  10 
CFR  part  73  is  acceptable,  as  described 
in  the  safety  evaluation  accompanying 
issuance  of  the  exemption. 

The  proposed  action  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  off  site,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  Therefore, 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  involve  any  historical 
sites.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  Further,  the 
"no-action"  alternative  would  require 
Consumers  to  maintain  and  implement 
physical  security  plans  required  of  an 
operating  reactor  plant.  Such  a  plan 
would  represent  a  burden  on  the 
licensee  and  not  enhance  the  protection 
of  the  environment.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternativa  action  are 
similar. 


\ 
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Alternative  Use  bf  Resources 

This  action  does  not  involve  the  use 
of  resources  notjpreviously  considered 
in  BRP's  Envirolimental  Report  for 
Decommissioniilg,  dated  February  27, 
1995. 

Agencies  and  P^sons  Consulted 

In  accordance  with  its  stated  policy, 
on  December  29  1998,  the  staff 
consulted  with  t^ie  Michigan  State 
official,  Robert  0.  Skowronek,  Acting 
Chief  Radiological  Protection  Section, 
Drinking  Water  tnd  Radiological 
Protection  Division,  Michigan 
Department  of  Ehvironmental  Quality, 
regarding  the  environmental  impact  of 
the  proposed  ac^on.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
hiunan  environiient.  Accordingly,  the 
Commission  hasj  determined  not  to 
prepare  an  enviijonmental  impact 
statement  for  tha  proposed  action. 

For  further  details  with  respect  to  the 
proposed  exempRion,  see  the  licensee's 
letter  dated  November  12, 1998,  which 
is  available  for  pjubUc  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gehnan  Building.  2120  L  Street, 
NW.,  Washingtoh,  DC  20555  and  at  the 
Local  Public  Document  Room,  North 
Central  Michigan  College  Library,  1515 
Howard  Street,  I^etoskey,  MI  49770. 

Dated  at  Rockvile,  Maryland,  this  13th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weis4 
Director,  Non-Powtr  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Reactoi  Program  Management, 
Office  of  Nuclear  Ipactor  Regulation. 
(FR  Doc.  99-1360  jailed  1-20-99;  8:45  am] 
BILLMQ  COOE  7S90-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  10-23650;  Fil«  No.  812-11396] 

Hartford  Life  and  Annuity  Insurance 
Company,  et  al.;  Notice  of  Application 

January  13. 1999. 

AGENCY:  The  Sedurities  and  Exchange 
Commission  ("Cpmmission"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  t^  Section  26(b)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  approving  certain  substitutions 
of  seciuities,  anc  pursuant  to  Section 
17(b)  of  the  Act  ( ixempting  related 


transactions  from  Section  17(a)  of  the 
Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  certain 
registered  unit  investment  trusts  to 
substitute  shares  of  Bond  Fund  of  One 
Group  Investment  Trust  ("One  Group 
Trust")  for  shares  of  Pegasus  Variable 
Fimd  ("Pegasus  Trust")  Bond  Fund, 
shares  of  One  Group  Trust's  Value 
Growth  Fimd  for  shares  of  Pegasus 
Variable  Fimd's  Growth  and  Value 
Fund,  shares  of  One  Group  Trust's  Mid 
Cap  Opportunities  Fund  for  shares  of 
Pegasus  Trust's  Mid  Cap  Opportunity 
Fimd.  shares  of  One  Group  Trust's  Large 
Company  Growth  Fimd  for  shares  of 
Pegasus  Trust's  Growth  Fund  and  shares 
of  One  Group  Trust's  Mid  Cap  Value 
Fund  for  shares  of  Pegasus  Trust's 
Intrinsic  Value  Fund  currently  held  by 
those  unit  investment  trusts,  and  to 
permit  certain  in-kind  redemptions  of 
portfolio  securities  in  connection  with 
the  substitutions. 

Applicants:  Hartford  Life  and  Annuity 
Insurance  Company  ("Hartford"),  ICMG 
Registered  Variable  Life  Separate 
Account  One  ("ICMG  Account")  and 
Hartford  Life  and  Annuity  Insurance 
Company  Separate  Account  Six 
("Annuity  Account,"  together  with  the 
ICMG  Account,  the  "Accounts"). 

Filing  date:  The  application  was  filed 
on  November  10,  1998. 

Hearing  or  notification  of  hearing:  An 
order  granting  the  application  vtrill  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  February  8, 1999,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549. 
Applicants,  c/o  Marianne  O'Doherty, 
Esq.,  Counsel,  Hartford  Life  and 
Annuity  Insurance  Company,  200 
Hopmeadow  Street,  Simsbury, 
Connecticut  06089.  Copies  to  Stephen  E. 
Roth,  Esq.  and  David  S.  Goldstein,  Esq., 
Sutherland  Asbill  &  Brennan  LLP,  1275 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20004-2415. 

FOR  FURTHER  INFORMATION  CONTACT: 


Ethan  D.  Corey,  Senior  Counsel,  at  (202) 
942-0675,  or  Kevin  M.  Kirchoff,  Branch 
Chief,  at  (202)  942-0672,  Office  of 
Insurance  Products,  Division  of 
Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application;  the  complete  appUcation 
may  be  obtained  for  a  fee  from  the 
Public  Reference  Branch  of  the 
Commission,  450  5th  Street,  NW, 
Washington,  DC  20549  (tel.  (202)  942- 
8090). 

Applicants'  R^resentations 

1.  Hartford  is  a  stock  life  insurance 
company  incorporated  in  Connecticut. 
Hartford  is  engaged  in  the  business  of 
writing  individual  and  group  life 
insurance  and  annuity  contracts  in  the 
District  of  Columbia  and  all  states  but 
New  York.  Hartford  is  the  depositor  and 
sponsor  of  the  Accounts. 

2.  The  ICMG  Account,  a  segregated 
investment  account  established  under 
Connecticut  law,  is  registered  with  the 
Commission  as  a  unit  investment  trust. 
The  ICMG  Account  is  currently  divided 
into  fourteen  subaccounts,  each  of 
which  invests  exclusively  in  shares 
representing  an  interest  in  a  separate 
corresponding  investment  portfolio 
("Fund")  of  one  of  three  management 
investment  companies  of  the  series  type 
("Management  Companies"),  including 
Pegasus  Trust.  The  assets  of  the  ICMG 
Account  support  flexible  premium 
group  variable  life  insurance  contracts 
("ICMG  Contracts"),  and  interests  in  the 
Account  offered  through  the  ICMG 
Contracts  have  been  registered  under 
the  Securities  Act  of  1933  (the  "1933 
Act")  on  Form  S-6. 

3.  The  Annuity  Account  is  currently 
divided  into  thirteen  subaccounts.  Each 
subaccount  invests  exclusively  in  a 
corresponding  Fund  of  one  of  the  same 
three  Management  Companies  in  which 
the  ICMG  Account  invests.  The  assets  of 
the  Annuity  Account  support  individual 
and  group  flexible  premium  deferred 
variable  annuity  contracts  ("Annuity 
Contracts,"  together  with  the  ICMG 
Contracts,  "Contracts"),  and  interests  in 
the  Account  offered  through  the 
Annuity  Contracts  have  been  registered 
under  the  1933  Act  on  Form  N^  (File 
No.  33-86330). 

4.  Pegasus  Trust,  a  Delaware  business 
trust,  is  registered  under  the  Act  as  an 
open-end  management  investment 
company  (File  No.  811-8854).  Pegasus 
Trust  currently  comprises  five  Funds, 
all  of  which  would  be  involved  in  the 
proposed  substitutions.  Pegasus  Trust 
issues  a  separate  series  of  shares  of 
beneficial  interest  in  connection  with 
each  Fund.  Those  shares  are  registered 
under  the  1933  Act  on  Form  N-IA  (File 
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No.  33-86186).  First  Chicago  NBD 
Investment  Management  Company 
serves  as  the  investment  adviser  to 
Pegasus  Trust. 

5.  One  Group  Trust,  a  Massachusetts 
business  trust,  is  registered  under  the 
Act  as  an  open-end  management 
investment  company  (File  No.  811- 
7874).  One  Group  Trust  currently 
comprises  nine  Funds.  One  Group  Trust 
issues  a  separate  series  of  shares  of 
beneficial  interest  in  connection  with 
each  Fimd  and  has  registered  these 
shares  imder  the  1933  Act  on  Form  N- 
lA  (File  No.  33-66080).  Banc  One 
Investment  Advisors  Corporation  serves 
as  investment  adviser  to  One  Group 
Trust. 

6.  Pegasus  Trust's  Bond  Fund 
("Pegasus  Bond  Fimd")  seeks  to 
maximize  its  total  rate  of  retiun  by 
investing  predominantly  in  intermediate 
and  long-term  debt  securities 
denominated  in  U.S.  dollars.  During 
normal  market  conditions,  the  Fund's 
average  weighted  portfoUo  maturity  is 
generally  6  to  12  years.  Debt  securities 
in  which  the  Pegasus  Bond  Fund 
normally  invests  include:  (a)  obUgations 
issued  or  guaranteed  by  the  U.S. 
Government,  its  agencies  or 
instrumentalities;  (b)  corporate,  bank 
and  commercial  obligations;  (c) 
securities  issued  or  guaranteed  by 
foreign  governments  and  their  agencies 
or  instrumentalities;  (d)  securities 
issued  by  supranational  banks;  (e) 
mortgage-backed  and  other  asset-backed 
seciirities;  and  (f)  variable  rate  bonds, 
zero  coupon  bonds,  debentures  and 
various  types  of  demand  instrimients. 
Up  to  15%  of  the  Pegasus  Bond  Fund's 
total  assets  may  be  invested  in  dollar- 
denominated  debt  securities  of  foreign 
issuers. 

7.  One  Group  Trust's  Bond  Fund 
("One  Group  Bond  Fimd")  seeks  to  earn 
a  high  level  of  current  income  and  total 
return  by  investing  primarily  in  a 
diversified  portfolio  of  debt  securities  of 
various  maturities.  At  least  65%  of  the 
One  Group  Bond  Fund's  total  assets  is 
invested  in  bonds  and  at  least  80%  in 
debt  securities  of  all  types  with  varying 
maturities.  Generally  debt  securities 
acquired  by  the  One  Group  Bond  Fund 
are  rated  investment  grade  but  it  may 
invest  up  to  5%  of  its  net  assets  in  debt 
securities  rated  below  investment  grade. 
It  also  may  invest  in  convertible 
securities,  preferred  stock  and  loan 
participations.  The  One  Group  Bond 
Fund  normally  maintains  a  weighted 
average  maturity  of  between  six  to 
twelve  years,  although  it  may  shorten 
this  maturity  for  temporary  defensive 
purposes. 

8.  Pegasus  Trust's  Growth  and  Value 
Fimd  ("Pegasus  Growth  and  Value 


Fund")  seeks  long-term  capital  growth, 
with  income  a  secondary  consideration. 
It  invests  primarily  in  equity  securities 
of  larger  companies  believed  by  its 
investment  adviser  to  represent  a  value 
or  potential  worth  that  is  not  fully 
recognized  by  prevailing  market  prices. 
It  invests  in  equity  securities  of 
companies  that  its  investment  adviser 
believes  have  earnings  growth 
expectations  that  exceed  those  implied 
by  the  market's  current  valuation  or 
whose  earnings  it  expects  to  increase  at 
a  rate  in  excess  of  those  within  the 
general  equity  market. 

9.  One  Group  Trust's  Value  Growth 
Fund  ("One  Group  Value  Growth 
Fund")  seeks  long-term  capital  growth 
and  growth  of  income  and  secondarily, 
a  moderate  level  of  current  income,  by 
investing  primarily  in  equity  securities. 
It  invests  in  securities  of  overlooked  or 
undervalued  companies  that  have  the 
potential  to  produce  above-average 
earnings  growth  over  time.  It  follows  a 
multi-style  strategy  in  that  it  invests  in 
securities  of  both  value  and  growth 
oriented  companies  of  varying  levels  of 
capitalization. 

10.  Pegasus  Trust's  Mid  Cap 
Opportunity  Fund  ("Pegasus  Mid  Cap 
Opportunity  Fund")  seeks  long-term 
capital  appreciation.  It  seeks  to  achieve 
its  objective  by  investing  primarily  in 
equity  securities  of  companies  with 
market  capitalizations  of  $500  million  to 
$3  biUion. 

11.  One  Group  Trust's  Mid  Cap 
Opportunities  Fund  ("One  Group  Mid 
Cap  Opportunities  Fund")  seeks  long 
term  capital  growth  by  investing 
primarily  in  equity  securities  of 
companies  with  market  capitalizations 
of  between  $500  million  and  $5  billion. 
Normally  the  One  Group  Mid  Cap 
Opportunities  Fund  invests  at  least  80% 
of  its  total  assets  in  common  and 
preferred  stock,  rights,  warrants, 
securities  convertible  into  common 
stock,  and  other  equity  securities.  The 
One  Group  Mid  Cap  (Opportunities 
Fund  may  invest  up  to  25%  of  its  total 
assets  in  equity  securities  of  foreign 
issuers  and  up  to  20%  of  its  total  assets 
in  investment  grade  debt  securities,  U.S. 
government  securities,  cash  and  cash 
equivalents.  It  may  hold  up  to  5%  of  its 
total  assets  in  convertible  debt  securities 
rated  lower  than  investment  grade. 

12.  Pegasus  Trust's  Growth  Fund 
("Pegasus  Growth  Fund")  seeks  long- 
term  capital  appreciation.  It  seeks  to 
achieve  its  objective  by  investing 
primarily  in  equity  securities  of 
domestic  issuers  believed  by  its 
investment  adviser  to  have  above- 
average  growth  characteristics.  The 
investment  adviser  often  considers  the 
following  factors  in  evaluating  growlh 


characteristics:  development  of  new  or 
improved  products,  a  favorable  growth 
outlook  for  the  issuer's  industry, 
patterns  of  increasing  sales  and 
earnings,  the  probability  of  increased 
operating  efficiencies,  and  cyclical 
conditions. 

13.  One  Group  Trust's  Large  Company 
Growth  Fund  ("One  Group  Large 
Company  Growth  Fund")  seeks  long- 
term  capital  appreciation  and  growth  of 
income  by  investing  primarily  in  equity 
securities  of  large  well-established 
companies.  The  weighted  average 
market  capitalization  of  such  companies 
normally  exceeds  the  median  market 
capitalization  of  the  Standard  &  Poor's 
500  Composite  Stock  Price  Index.  The 
One  Group  Large  Company  Growth 
Fund  normally  invests  at  least  65%  of 
its  total  assets  in  such  equity  securities. 
The  remainder  of  the  One  Group  Large 
Company  Growth  Fund's  total  assets  are 
invested  in  nonconvertible  fixed-income 
securities,  options  and  futures  contracts, 
repurchase  agreements,  and  securities 
issued  by  the  U.S.  government  and  its 
agencies  and  instrumentalities. 

14.  Pegasus  Trust's  Intrinsic  Value 
Fund  ("Pegasus  Intrinsic  Value  Fund") 
seeks  long-term  capital  appreciation.  It 
seeks  to  achieve  its  objective  by 
investing  primarily  in  equity  securities 
of  companies  that  its  investment  adviser 
believes  represent  a  value  or  potential 
worth  that  is  not  recognized  by 
prevailing  market  prices.  In  selecting 
securities,  the  Fund's  investment 
adviser  employs  screening  techniques  to 
isolate  issues  that  it  believes  are 
attractively  priced  and  then  evaluates 
the  underlying  earning  power  and 
dividend  paying  ability  of  the  issuer. 
The  Fund's  holdings  are  usually 
characterized  by  lower  price/earnings, 
price/cash  flow  and  price/book  value 
ratios  and  by  above-average  current 
dividend  yields  relative  to  the  equity 
market'. 

15.  One  Group  Trust's  Mid  Cap  Value 
Fund  ("One  Group  Mid  Cap  Value 
Fund")  seeks  capital  appreciation  with 
a  secondary  goal  of  obtaining  income  by 
investing  primarily  in  equity  securities. 
Under  normal  market  conditions,  at 
least  80%  of  the  One  Group  Mid  Cap 
Value  Fund's  total  assets  are  invested  in 
equity  securities  having  market 
capitalizations  of  $500  million  to  $5 
billion.  Generally,  the  One  Group  Mid 
Cap  Value  Fund  invests  in  equity 
securities  of  companies  with  below- 
average  price/earnings  and  price/book 
value  ratios.  The  One  Group  Mid  Cap 
Value  Fund  also  considers  a  company's 
financial  soundness  and  earnings 
prospects.  It  generally  will  sell  a 
security  if  its  investment  adviser 
considers  that  the  issuer's  fundamental 
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business  prosptcts  are  declining  or  its 
ability  to  pay  dividends  is  impaired. 

16.  Banc  Ona  Investment  Advisors 
Corporation,  investment  adviser  to  One 
Group  Trust,  islan  indirect  wholly- 
owned  subsidiary  of  Bank  One 
Corporation.  Until  recently.  First 
Chicago  NBD  li vestment  Management, 
investment  advfiser  to  Pegasus  Trust, 
was  an  indirect  wholly-owned 
subsidiary  of  First  Chicago  NBD 
Corporation.  Af  of  October  2,  1998, 
Bank  One  Corpioration  and  First  Chicago 
NBD  Corporation  underwent  a  merger 
and  have  decided  to  consolidate  the 
mutual  fund  Generations  of  First  Chicago 
NBD  Investmeitt  Management  with 
those  of  Banc  One  Investment  Advisors. 
Applicants  assart  that  in  connection 
with  this  consqlidation,  it  has  been 
determined  that  the  organization  needs 
only  one  Mana|ement  Company  as  an 
investment  vehicle  for  variable  life 
insurance  and  variable  annuity 
contracts  and  t|iat  One  Group  Trust 
rather  than  Fegfisus  Trust  should  be  that 
vehicle.  As  a  reBult,  Pegasus  Trust  will 
be  closed  down  and  will  therefore  be 
unable  to  continue  to  offer  its  shares  to 
the  Accounts.  { 

17.  Under  th«  Contracts,  Hartford 
reserves  the  right  to  substitute  shares  of 
one  Fimd  for  shares  of  another, 
including  a  Fuiid  of  a  di^erent 
Management  Company. 

18.  Hartford  proposes  to  substitute 
shares  of  the  Oie  Group  Bond  Fund  for 
shares  of  the  Pdgasus  Bond  Fund,  shares 
of  the  One  Group  Value  Growth  Fund 
for  shares  of  th»  Pegasus  Growth  and 
Value  Fund,  sh^s  of  the  One  Group 
Mid  Cap  Oppo^unities  Fund  for  shares 
of  the  Pegasus  Ijkiid  Cap  Opportimity 
Fund,  shares  of  the  One  Group  Large 
Company  Growrth  Fund  for  shares  of  the 


Pegasus  Growth  Fund  and  shares  of  the 
One  Group  Mid  Cap  Value  Fund  for 
shares  of  the  Pegasus  Intrinsic  Value 
Fund  (collectively,  "Substitutions"). 
Hartford  proposes  to  carry  out  certain 
substitutions  by  redeeming  shares 
issued  by  Pegasus  Trust  in  kind  and 
using  the  redemption  proceeds  to 
purchase  shares  issued  by  One  Group 
Trust. 

19.  With  respect  to  the  proposed 
substitution  of  shares  of  C3ne  Group 
Bond  Fund  for  shares  of  Pegasus  Bond 
Fund,  shares  of  One  Group  Mid  Cap 
Opportunities  Fund  for  shares  of 
Pegasus  Mid  Cap  Opportunity  Fund, 
shares  of  One  Group  Value  Growth 
Fund  for  shares  of  Pegasus  Growth  and 
Value  Fund  and  shares  of  One  Group 
Mid  Cap  Value  Fund  for  shares  of 
Pegasus  Intrinsic  Value  Fund, 
Applicants  assert  that  in  anticipation  of 
Pegasus  Trust's  discontinuation.  One 
Group  Trust  is  in  the  process  of  creating 
new  investment  portfolios  including  the 
Bond  Fund,  Mid  Cap  Opportimities 
Fund,  Value  Growth  Fund  and  Mid  Cap 
Value  Fund.  Each  of  these  Funds  has 
been  designed  as  a  replacement  for  its 
Pegasus  Trust  counterpart.  As  such, 
each  has  an  investment  objective  (or 
objectives)  that  is  virtually  or 
substantially  identical  to  that  of  its 
Pegasus  Trust  counterpart  and  pursues 
such  object! ve(s)  using  similar 
investment  polices.  The  effect  of  the 
foregoing  four  proposed  substitutions 
would  be  to  "transfer"  these  Pegasus 
Trust  Funds  intact  to  the  One  Group 
Trust.  Banc  One  Investment  Advisors 
has  indicated  to  Hartford  that  it  has 
undertaken  to  waive  the  management 
fee  of  these  four  One  Group  Trust  Funds 
during  their  first  year  of  operation  to  the 
extent  necessary  to  limit  each  Fund's 


expense  ratio  as  follows:  Bond  Fund, 
0.75%;  Mid  Cap  Opportunities  Fund, 
0.95%;  Value  Growth  Fund,  0.95%;  and 
Mid  Cap  Value  Fund.  0.95%. 

20.  With  respect  to  the  proposed 
substitution  of  shares  of  One  Group 
Large  Company  Growth  Fund  for  shares 
of  Pegasus  Growth  Fund,  AppUcants 
assert  that  One  Group  Large  Company 
Growth  Fund  has  substantially  the  same 
investment  objective  as  the  Pegasus 
Growth  Fund.  If  the  proposed 
substitution  of  One  Group  Large 
Company  Growth  Fund  shares  for  those 
of  Pegasus  Growth  Fund  occurs.  Large 
Company  Growth  Fund  would  increase 
in  size  by  approximately  15%  and  be 
more  than  seven  times  the  size  of  the 
Growth  Fund.  This  proposed 
substitution  would  move  Contract 
owners  currently  invested  in  Pegasus 
Trust  Growth  Fund  to  a  much  larger 
fund  with  substantially  the  same  risk 
and  reward  characteristics.  Applicants 
assert  that  although  Pegasus  Growth 
Fund  has  had  somewhat  lower  expense 
ratios  than  One  Group  Trust  Large 
Company  Growrth  Fund  during  the  last 
three  years,  the  immediate  increase  in 
size  of  the  later  after  the  proposed 
substitution  would  result  in  a  lower 
ratio  in  fiscal  1999  and  that  One  Group 
Large  Company  Growth  Fund  has  had 
better  cumulative  performance  over  the 
past  three  fiscal  years  than  has  Pegasus 
Growth  Fund. 

21.  The  following  charts  show  the 
approximate  year-end  net  asset  level, 
ratio  of  operating  expenses  as  a 
percentage  of  average  net  assets,  and 
annual  total  returns  for  each  of  the  past 
three  years  for  the  Pegasus  Growth  Fiuid 
and  the  One  Group  Large  Company 
Growth  Fund: 


Net  assets  at 
year-end 

Expense  ratio 
(percent) 

Total  return 
(percent) 

Pegasus  Growth 
1995  

■und: 

$6,434,936 
11,542,021 
15,839.911 

16,119,036 
42,893,346 
99,627,641 

2.85 
.85 
.91 

\90 

'.98 

'1.00 

21882 

1996  

1997  

_ „.. _. 

17.52 
24  48 

One  Group  Largej 
1995  

Company  Growth  Fund: 

24  13 

16  67 

1997  

31  93 

'  The  One  Groop  Trust  Large  Company  Growth  Fund's  investment  adviser  voluntarily  waived  part  of  its  investment  management  fee  during 
1995  and  1996  iri  order  to  limit  ttie  Fund's  expense  ratios  to  ttie  anmunts  shown  for  those  years.  Absent  such  waivers,  the  expense  ratios  for 
1995  and  1996  w©uld  have  been  1.64%  and  1.16%,  respectively. 

2  Annualized,    j 


22.  By  supplements  to  the  various 
prospectuses  for  the  Contracts  and  the 
Accounts,  Hartford  will  notify  all 
owners  of  the  (Contracts  of  its  intention 
to  effect  the  Substitutions.  The 
supplements  for  the  Accounts  advise 
Contract  owners  that  from  the  date  of 


the  supplement  until  the  date  of  the 
Substitutions,  owners  are  permitted  to 
make  one  transfer  of  all  amounts  under 
a  Contract  invested  in  any  one  of  the 
affected  subaccounts  on  the  date  of  the 
supplement  to  another  subaccoimt 
available  under  a  Contract  other  than 


one  of  the  other  affected  subaccounts 
without  that  transfer  counting  as  a 
"free"  transfer  permitted  imder  a 
Contract.  The  supplements  also  inform 
Contract  owners  that  Hartford  will  not 
exercise  any  rights  reserved  under  any 
Contract  to  impose  additional 
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restrictions  on  transfers  until  at  least  30 
days  after  the  proposed  substitution. 

23.  The  Substitutions  will  take  place 
at  relative  net  asset  value  with  no 
change  in  the  amount  of  any  Contract 
owner's  Contract  value,  cash  value  or 
death  benefit  or  in  the  dollar  value  of 
his  or  her  investment  in  either  of  the 
Accounts.  Contract  owners  will  not 
incur  any  fees  or  charges  as  a  result  of 
the  Substitutions,  nor  will  their  rights  or 
Hartford's  obligations  under  the 
Contracts  be  altered  in  any  way.  All 
expenses  incurred  in  connection  with 
the  Substitutions,  including  legal, 
accounting  and  other  fees  and  expenses, 
will  be  paid  by  Hartford.  In  addition, 
the  Substitutions  will  not  impose  any 
tax  liability  on  Contract  owners.  The 
Substitutions  will  not  cause  the 
Contract  fees  and  charges  currently 
being  paid  by  existing  Contract  owners 
to  be  greater  after  the  Substitutions  than 
before  the  Substitutions.  The 
Substitutions  will  not  be  treated  as  a 
transfer  for  the  purpose  of  assessing 
transfer  charges  or  for  determining  the 
number  of  remaining  permissible 
transfers  in  a  Contract  year.  Hartford 
will  not  exercise  any  right  it  may  have 
under  the  Contracts  to  impose 
additional  restrictions  on  transfers 
under  any  of  the  Contracts  for  a  period 
of  at  least  30  days  following  the 
Substitutions. 

24.  In  addition  to  the  prospectus 
supplements  distributed  to  owners  of 
Contracts,  within  five  days  after  the 
Substitutions,  any  Contract  owners  who 
were  affected  by  the  Substitutions  will 
be  sent  a  written  notice  informing  them 
that  the  Substitutions  were  carried  out 
and  that  they  may  make  one  transfer  of 
all  Contract  value  or  cash  value  under 

a  Contract  invested  in  any  one  of  the 
affected  subaccounts  on  the  date  of  the 
notice  to  another  subaccount  or  separate 
accoimt  available  under  their  Contract 
without  that  transfer  counting  as  one  of 
any  limited  number  of  transfers 
permitted  in  a  Contract  year  or  as  one 
of  a  limited  number  of  transfers 
permitted  in  a  Contract  year  free  of 
charge.  The  notice  will  also  reiterate  the 
fact  Uiat  Hartford  will  not  exercise  any 
rights  reserved  by  it  under  the  Contracts 
to  impose  additional  restrictions  on 
transfers  until  at  least  30  days  after  the 
Substitutions.  The  notice  as  delivered  in 
certain  states  also  may  explain  that, 
under  the  insurance  regulations  in  those 
states,  Contract  owners  who  are  affected 
by  the  Substitutions  may  exchange  their 
Contracts  for  fixed-benefit  Ufe  insurance 
contracts  or  annuity  contracts,  as 
applicable,  issued  by  Hartford  {or  one  of 
its  affiliates)  during  the  60  days 
following  the  Substitutions.  The  notices 


will  be  accompanied  by  current 
prospectuses  for  One  Group  Trust. 

Applicants'  Legal  Analysis 

1.  Section  26(b)  of  the  Act  requires  the 
depositor  of  a  registered  unit  investment 
trust  holding  the  securities  of  a  single 
issuer  to  obtain  Commission  approval 
before  substituting  the  securities  held  by 
the  trust.  Specifically,  Section  26(b) 
states: 

It  shall  be  unlawful  for  any  depositor 
or  trustee  or  a  registered  unit  investment 
trust  holding  the  security  of  a  single 
issuer  to  substitute  another  security  for 
such  security  unless  the  Commission 
shall  have  approved  such  substitution. 
The  Commission  shall  issue  an  order 
approving  such  substitution  if  the 
evidence  establishes  that  it  is  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  this  title. 

2.  Applicants  state  that  the 
Substitutions  appear  to  involve 
substitutions  of  securities  within  the 
meaning  of  Section  26(b)  of  the  Act  and 
request  that  the  Commission  issue  an 
order  pursuant  to  Section  26(b)  of  the 
Act  approving  the  Substitutions. 

3.  The  Contracts  expressly  reserve  for 
Hartford  the  right,  subject  to 
Commission  approval,  to  substitute 
shares  of  another  Management  Company 
for  shares  of  a  Management  Company 
held  by  a  subaccount  of  the  Accounts. 
AppUcants  assert  that  the  prospectuses 
for  the  Contracts  and  the  Accounts 
contain  appropriate  disclosure  of  this 
right. 

4.  Applicants  request  an  order  of  the 
Conunission  pursuant  to  Section  26(b) 
of  the  Act  approving  the  proposed 
substitutions  by  Hartford.  Applicants 
assert  that  the  Substitutions  are 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

5.  Applicants  assert  that  in  the  cases 
of  the  proposed  substitution  of  shares  of 
One  Group  Bond  Fund  for  shares  of 
Pegasus  Bond  Fund,  shares  of  One 
Group  Mid  Cap  Opportunities  Fund  for 
shares  of  Pegasus  Mid  Cap  Opportunity 
Fimd,  shares  of  One  Group  Value 
Growth  Fund  for  shares  of  Pegasus 
Growth  and  Value  Fund  and  shares  of 
One  Group  Mid  Cap  Value  Fund  for 
shares  of  Pegasus  Intrinsic  Value  Fund, 
the  Pegasus  Trust  Funds  would  be 
replaced  by  essentially  the  same  Fund 
under  a  different  name.  Although  these 
Fimds,  in  their  One  Group  Trust 
incarnation,  may  not  be  managed  by  the 
same  individuals  as  managed  them  for 
Pegasus  Trust,  each  Fund  will  maintain 
its  essential  character  along  with  its 
investment  objective(s)  and  policies. 


Moreover,  applicants  assert  that  these 
Funds'  prospects  for  significant  future 
growth  are  greater  as  part  of  the  One 
Group  Trust  than  they  would  have  been 
as  part  of  Pegasus  Trust. 

6.  Applicants  assert  that  in  the  case  of 
the  proposed  substitution  of  shares  of 
One  Group  Trust  Large  Company 
Growth  Fimd  for  shares  of  Pegasus  Trust 
Growth  Fund.  Pegasus  Trust  Growth 
Fund  would  be  replaced  by  a  Fund  with 
very  similar  investment  objectives  and 
policies,  but  of  much  larger  size. 
Although  expense  ratios  over  the  most 
recent  three  fiscal  years  have  been 
somewhat  lower  for  Pegasus  Growth 
Fund  than  for  One  Group  Trust  Large 
Company  Growth  Fund,  cumulative 
investment  performance  for  the  later  has 
been  better  than  for  the  former  over  the 
same  periods  and  investors  in  Large 
Company  Growth  Fund  can  reasonably 
expect  a  decline  in  expense  ratios  as 
result  of  the  increase  in  assets  following 
the  proposed  substitution.  For  these 
reasons.  Applicants  assert  that  Contract 
owners  would  benefit  from  the 
proposed  substitution. 

7.  Applicants  assert  that  they 
anticipate  that  Contract  owners  will  be 
at  least  as  well  off  with  the  array  of 
subaccounts  offered  after  the  proposed 
substitutions  as  they  have  been  with  the 
array  of  subaccounts  offered  prior  to  the 
substitutions.  Applicants  assert  that  the 
Substitutions  retain  for  Contract  owners 
the  investment  fiexibility  which  is  a 
central  feature  of  the  Contracts.  If  the 
Substitutions  are  carried  out,  all 
Contract  owners  will  be  permitted  to 
allocate  purchase  payments  and  transfer 
Contract  values  and  cash  values 
between  and  among  the  same  number  of 
subaccounts  as  they  could  before  the 
Substitutions. 

8.  Applicants  assert  that  each  of  the 
Substitutions  is  not  the  type  of 
substitution  which  Section  26(b)  was 
designed  to  prevent.  Unlike  traditional 
unit  investment  trusts  where  a  depositor 
could  only  substitute  an  investment 
security  in  a  manner  which 
permanently  affected  all  the  investors  in 
the  trust,  the  Contracts  provide  each 
Contract  owner  with  the  right  to 
exercise  his  or  her  own  judgment  and 
transfer  Contract  or  cash  values  into 
other  subaccounts.  Moreover,  the 
Contracts  will  offer  Contract  owners  the 
opportunity  to  transfer  amounts  out  of 
the  affected  subaccounts  into  any  of  the 
remaining  subaccounts  without  cost  or 
other  disadvantage.  Applicants  assert 
that  the  Substitutions,  therefore,  will 
not  result  in  the  type  of  costly  forced 
redemption  which  Section  26(b)  was 
designed  to  prevent. 

9.  Section  17(a)(1)  of  the  A-t  prohibits 
any  affiliated  person  or  an  affiliate  of  an 
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proposed  trans 
reasonable  anc 


affiliated  persqn,  of  a  registered 
investment  company,  from  selling  any 
security  or  othi  sr  property  to  such 
registered  invektment  company.  Section 
17(a)(2)  of  the  Act  prohibits  such 
affiliated  persons  from  purchasing  any 
security  or  other  property  from  such 
registered  invejstment  company. 

10.  Section  l|7(b)  of  the  Act  authorizes 
the  Commissioh  to  issue  an  order 
exempting  a  pijoposed  transaction  from 

(a)  the  terms  of  the 
action  are  fair  and 
I  do  not  involve 
overreaching  oh  the  part  of  any  person 
concerned;  (b)  ihe  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned;  ana  (c)  the  proposed 
transaction  is  (insistent  with  the 
general  purposes  of  the  Act. 

11.  Applicants  request  an  order 
pursuant  to  Section  17(b)  of  the  Act 
exempting  them.  Pegasus  Trust  and  One 
Group  Trust  from  the  provisions  of 
Section  17(a)  to  the  extent  necessary  to 
permit  Hartforc^  to  carry  out  the 
Substitutions,  i 

12.  AppUcan|s  assert  that  the  terms  of 
the  Substitutions,  including  the 
consideration  \p  be  paid  and  received, 
are  reasonable  $nd  fair  find  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned.  Applicants  also 
assert  that  the  proposed  substitutions  by 
Hartford  are  consistent  with  the  policies 
of:  (a)  Pegasus  trust  and  of  its  Bond 
Fund,  Growth  iid  Value  Fund,  Mid  Cap 
Opportunity  Fimd,  Growth  Fund  and 
Intrinsic  Value  pund;  and  (b)  One  Group 
Trust  and  of  itsjBond  Fund,  Value 
Growth  Fimd,  Mid  Cap  Opportunities 
Fund,  Large  Company  Growth  Fund  and 
Mid  Cap  Value  Fund,  as  recited  in  the 
current  registration  statements  and 
reports  filed  by  each  under  the  Act. 
Finally,  Applicants  assert  that  the 
proposed  substitutions  are  consistent 
with  the  general  purposes  of  the  Act. 

13.  The  proposed  transactions  will  be 
effected  at  the  respective  net  asset  value. 
The  proposed  tiansactions  will  not 
change  the  amount  of  any  Contract 
owner's  Contract  or  cash  value  or  death 
benefit  or  in  the  dollar  value  of  his  or 
her  investment  n  either  of  the 
Accounts.  Applicants  also  state  that  the 
transactions  wiB  conform  substantially 
with  the  conditions  eniunerated  in  Rule 
17a-7.  Applicants  assert  that  to  the 
extent  that  the  proposed  transactions  do 
not  comply  fully  with  all  of  the 
conditions  of  Rille  17a-7  and  each 
Trust's  procedures  thereunder,  the 
circiunstances  s^ounding  the 
proposed  substitutions  will  be  such  as 
to  offer  the  sam»  degree  of  protection  to 
each  Fimd  of  Pe  gasus  Trust  and  the 
affected  Funds  ( if  One  Group  Trust  from 


overreaching  that  Rule  17a-7  provides 
to  them  generally  in  connection  with 
their  purchase  and  sale  of  securities 
under  that  Rule  in  the  ordinary  course 
of  their  business. 

14.  Applicants  assert  that  because  of 
the  circumstances  surrounding  the 
proposed  Hartford  substitutions, 
Pegasus  Trust  could  not  "dump" 
undesirable  securities  on  One  Group 
Trust  or  have  their  desirable  securities 
transferred  to  other  advisory  clients  of 
Banc  One  Investment  Advisers  or  to 
Funds  other  than  those  in  One  Group 
Trust  supporting  the  Accoimts.  Nor  can 
Hartford  (or  any  of  its  affiliates)  effect 
the  proposed  transactions  at  a  price  that 
is  disadvantageous  to  any  Pegasus  Trust 
Fimd  or  One  Group  Trust  Fund. 
Although  the  transactions  may  not  be 
entirely  for  cash,  each  will  be  effected 
based  upon:  (a)  the  independent  market 
price  of  the  portfolio  securities  valued 
as  specified  in  paragraph  (b)  of  Rule 
17a-7;  and  (b)  the  net  asset  value  per 
share  of  each  Fund  involved  valued  in 
accordance  with  the  procedures 
disclosed  in  the  respective  Trust's 
registration  statement  and  as  required 
by  Rule  22c-l  under  the  Act. 
Applicants  assert  that  no  brokerage 
commission,  fee,  or  other  remuneration 
will  be  paid  to  any  party  in  connection 
with  the  proposed  transactions.  In 
addition.  Applicants  assert  that  the 
boards  of  trustees  of  each  Trust  will 
subsequently  review  the  Substitutions 
and  make  the  determinations  required 
by  paragraph  (e)(3)  of  Rule  17a-7. 

15.  Applicants  assert  that  the 
proposed  transactions  are  consistent 
with  the  general  purposes  of  the  Act  and 
that  the  proposed  transactions  do  not 
present  any  of  the  conditions  or  abuses 
that  the  Act  was  designed  to  prevent. 

Conclusion 

Apphcants  assert  that,  for  the  reasons 
summarized  above,  the  Substitutions  are 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

For  the  Commission,  by  the  Division  Of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-1322  Filed  1-20-99;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Pnvestment  Company  Act  Release  No. 
23649:812-11342] 

Tentpleton  Dragon  Fund,  Inc.;  Notice 
of  Application 

January  13,  1999. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  section 
19(b)  of  the  Act  and  rule  19b-l  under 
the  Act. 

SUMMARY  OF  APPLICATION:  Applicant, 
Templeton  Dragon  Fund,  Inc.  (the 
"Fund"),  a  registered  closed-end 
management  investment  company, 
requests  an  order  to  permit  it  to  make 
up  to  fouLT  distributions  of  net  long-term 
capital  gains  in  any  one  taxable  year,  so 
long  as  it  maintains  in  effect  a 
distribution  policy  with  respect  to  its 
common  stock  calling  for  quarterly 
distributions  of  a  fixed  percentage  of  its 
net  asset  value  ("NAV"). 
FILING  DATES:  The  application  was  filed 
on  October  7,  1998,  and  amended  on 
January  11,  1999. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  vmting  to  the 
Commission's  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  February  8, 1999  and 
should  be  accompanied  by  proof  of 
service  on  applicant,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  wrriter's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW,  Washington,  DC  20549.  Applicant, 
500  East  Broward  Boulevard,  Suite 
2100,  Fort  Lauderdale,  Florida  33394- 
3091. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  W.  Pisto,  Senior  Coimsel,  at 
(202)  942-0527,  or  George  J.  Zomada, 
Branch  Chief  at  (202)  942-0564,  Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
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Commission's  Public  Reference  Branch, 
450  5th  Street,  NW,  Washington,  DC 
20549  (tel.  202-942-8090). 

Applicant's  Representations 

1.  The  Fimd  is  registered  under  the 
Act  as  a  closed-end  management 
investment  company  and  organized  as  a 
Maryland  corporation.  The  Fund's 
investment  objective  is  to  seek  long- 
term  capital  appreciation  by  investing  at 
least  45%  of  its  total  assets  in  "China 
companies,"  as  defined  in  the  Fund's 
prospectus.  Shares  of  the  Fund  are 
listed  on  the  New  York  Stock  Exchange 
and  the  Osaka  Stock  Exchange. 
Templeton  Asset  Management  Ltd. — 
Hong  Kong  branch  is  the  fund's 
investment  adviser  and  is  registered 
under  the  Investment  Advisers  Act  of 
1940. 

2.  On  July  22, 1998,  the  fund's  board 
of  directors  ("Board"),  including  a 
majority  of  the  independent  directors, 
adopted  a  distribution  plan  with  respect 
to  appUcant's  common  stock  under 
which  the  Fund  will  make  quarterly 
distributions  to  its  shareholders  in  an 
amount  equal  to  2.5%  of  the  Fimd's 
NAV,  determined  as  the  Friday  prior  to 
the  declaration  date  ("Distribution 
Policy").  The  Board  concluded  that 
adoption  of  the  Distribution  Policy 
would  be  in  the  best  interests  of  the 
Fund's  shareholders  and  could  help 
reduce  the  discoimt  from  NAV  at  which 
appUcant's  shares  generally  have  traded. 
Applicant  requests  relief  to  permit  it  to 
make  up  to  foiu  distributions  of  net 
long-term  capital  gains  in  one  taxable 
year,  so  long  as  the  Fund  maintains  in 
effect  the  Distribution  Policy. 

Applicant's  Legal  Analysis 

1.  Section  19(b)  of  the  Act  provides 
that  a  registered  investment  company 
may  not,  in  contravention  of  such  rules, 
regulations,  or  orders  as  the 
Conunission  may  prescribe,  distribute 
long-term  capital  gains  more  often  than 
once  every  twelve  months.  Rule  19b- 
1(a)  under  the  Act  permits  a  registered 
investment  company,  with  respect  to 
any  one  taxable  year,  to  make  one 
capital  gains  distribution,  as  defined  in 
section  852(bK3)(C)  of  the  Internal 
Revenue  Code  of  1986,  as  amended  (the 
"Code").  Rule  19b-l(a)  also  permits  a 
supplemental  distribution  to  be  made 
pursuant  to  section  855  of  the  Code  not 
exceeding  10%  of  the  total  amount 
distributed  for  the  year.  Rule  19b-l(f) 
permits  one  additional  long-term  capital 
gains  distribution  to  be  made  to  avoid 
the  excise  tax  imder  section  4982  of  the 
Code. 

2.  Applicant  asserts  that  rule  19b-l, 
by  limiting  the  number  of  net  long-term 
capital  gains  distributions  that  the  Fimd 


may  make  with  respect  to  any  one  year, 
would  prevent  the  normal  operation  of 
its  Distribution  Policy  whenever 
appUcant's  reaUzed  net  long-term  gains 
in  any  year  exceed  the  total  of  the  fixed 
quarterly  distributions  that  under  rule 
19b-l  may  include  such  capital  gains. 
As  a  result,  applicant  states  that  it  must 
fund  these  quarterly  distributions  with 
returns  of  capital  (to  the  extent  net 
investment  income  and  reahzed  short- 
term  capital  gains  are  insufficient  to 
cover  quarterly  distributions).  Applicant 
further  asserts  that  the  long-term  capital 
gains  in  excess  of  the  fixed  quarterly 
distributions  permitted  by  rule  19b-l 
then  must  either  be  added  to  one  of  the 
permitted  capital  gains  distributions, 
thus  exceeding  the  total  minimum 
amount  called  for  by  the  Distribution 
Pohcy,  or  be  retained  by  the  applicant, 
with  the  applicant  paying  taxes  on  the 
amount  retained.  Applicant  believes 
that  the  apphcation  of  rule  19b-l  to  its 
Distribution  Policy  may  create  pressure 
to  limit  the  realization  of  long-term 
capital  gains  to  the  total  amount  of  the 
fixed  quarterly  distributions  that  under 
the  rule  may  include  such  gains. 

3.  Applicant  believes  that  the 
concerns  underlying  section  19(b)  and 
rule  I9l>-1  are  not  present  in  applicant's 
situation.  One  of  the  concerns  leading  to 
the  adoption  of  the  rule  was  that 
shareholders  might  not  be  able  to 
distinguish  between  frequent 
distributions  of  capital  gains  and 
dividends  from  net  investment  income. 
Applicant  states  that  it  will  fully 
describe  the  ENstribution  Poficy, 
including  that  quarterly  distributions 
called  for  by  the  Distribution  Policy  will 
include  returns  of  capital  to  the  extent 
that  applicant's  net  investment  income 
and  net  long-term  realized  capital  gains 
are  insufficient  to  meet  the  fixed 
dividends,  in  periodic  communications. 
The  Fund  has  described  to  shareholders 
the  Distribution  Policy  in  the  Fund's 
most  recent  proxy  material  and 
shareholder  report.  In  accordance  with 
rule  19a-l  under  the  Act,  a  separate 
statement  showing  the  source  of  the 
distribution  (net  investment  company 
taxable  income,  net  long-term  reaUzed 
capital  gain  or  return  of  capital)  will 
accompany  each  distribution  (or  the 
confirmation  ef  the  reinvestment  thereof 
under  applicant's  dividend 
reinvestment  plan).  In  addition,  a 
statement  showing  the  amount  and 
source  of  each  distribution  during  the 
year  will  be  included  with  the 
applicant's  annual  tax  information 
reporting  distributions  for  that  year  and 
sent  to  each  shareholder  who  received 
distributions  during  the  year,  including 


shareholders  who  have  sold  shares 
during  the  year. 

4.  Another  concern  underlying 
section  19(b)  and  rule  19b-l  is  that 
frequent  capital  gains  distributions 
could  facilitate  impro{>er  sales  practices, 
including,  in  particular,  the  practice  of 
urging  an  investor  to  purchase  fund 
shares  on  the  basis  of  an  upcoming 
dividend  ("selling  the  dividend"),  when 
the  dividend  would  result  in  an 
immediate  corresponding  reduction  in 
NAV  and  would  be,  in  effect,  a  return 
of  the  investor's  capital.  Applicant 
submits  that  this  concern  does  not  apply 
to  closed-end  investment  companies, 
such  as  applicant,  that  do  not 
continuously  distribute  shares. 
Applicant  further  asserts  that  if  it  makes 
a  rights  offering  to  its  shareholders,  the 
rights  offering  will  be  timed  so  that 
shares  issuable  upon  exercise  of  the 
rights  will  be  issued  only  in  the  six 
week  period  immediately  following  the 
record  date  for  the  declaration  of  a 
dividend.  Thus,  the  abuse  of  selling  the 
dividend  could  not  occur  as  a  matter  of 
timing.  Applicant  further  states  that  any 
offering  by  applicant  of  transferable 
rights  will  comply  with  all  Commission 
and  staff  guidelines  concerning  such 
offering.  In  determining  compliance 
with  these  guidelines,  die  Board  will 
consider,  among  other  things,  the 
brokerage  commissions  that  would  be 
paid  in  connection  with  the  offering. 
Any  such  offering  by  applicant  of 
transferable  rights  will  also  comply  with 
any  applicable  NASD  rules  regarding 
the  fairness  of  compensation. 

5.  Section  6(c)  of^the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction,  or  any 
class  or  classes  of  persons,  securities,  or 
transactions,  from  any  provisions  of  the 
Act,  or  any  rule  thereunder,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  For  the 
reasons  stated  above,  applicant  believes 
that  the  requested  exemption  meets  the 
standards  set  forth  in  section  6(c)  of  the 
Act. 

Applicaat's  Conditioii 

The  Fund  agrees  that  the  order 
granting  the  requested  relief  shall 
terminate  upon  the  effective  date  of  a 
registration  statement  under  the 
Securities  Act  of  1933  for  any  future 
pubUc  offering  by  the  Fimd  of  its  shares 
other  than: 

(i)  a  rights  offering  with  respect  to  the 
Fund's  common  stock  to  holders  of  the 
Fund's  common  stock,  in  which  (a) 
shares  are  issued  only  within  the  six- 
week  period  immediately  following  the 
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record  date  of  A  quarterly  dividend,  (b) 
the  prospectus  ifor  such  rights  offering 
makes  it  clear  1|hat  shareholders 
exercising  the  ^ghts  will  not  be  entitled 
to  receive  suchj  dividend,  and  (c)  the 
Fund  has  not  dagaged  in  more  than  one 
rights  offering  Curing  any  given 
calendar  year;  or 

(ii)  an  offering  in  connection  with  a 
merger,  consolidation,  acquisition,  spin- 
off or  reorgani^tion  of  the  Fund,  unless 
the  Fund  has  r^eived  from  the  staff  of 
the  Commission  written  assurance  that 
the  order  will  nemain  in  effect. 


For  the  Comm^sion,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  Mcl^arland, 
Deputy  Secretary 
IFR  Doc.  99-132*  Filed  1-20-99;  8:45  am) 
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Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rula  Change  Regarding  Year 
2000  Testing 

January  14. 1999 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notic^  is  hereby  given  that  on 
December  29, 1998,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed' with  the  Securities  and 
Exchange  Commission  ("Commission") 
and  on  January  8,  1999,  amended  the 
proposed  rule  i^hange  as  described  in 
Items  I  and  II  below,  which  items  have 
been  prepared  primarily  by  NSCC.  The 
Commission  isipubUshing  this  notice 
and  order  to  solicit  comments  from 
interested  perst)ns  and  to  grant 
accelerated  approval  of  the  proposal. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Under  the  pipposed  rvile  change, 
NSCC  vrill  require  certain  NSCC 
members  to  participate  in  the  Secvirity 
Industry  Assoaation's  (SIA)  Year  2000 
test  beginning  In  March  1999. 

n.  Self-Regulatory  Organization's 
Statemrat  of  the  Purpose  of,  and 
Statutory  Basi4  for,  the  Proposed  Rule 
Change 

In  its  niing  with  the  Commission, 
NSCC  includec  statements  concerning 


» 15  U.S.C.  78»(b  (1). 


the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  test  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

NSCC's  Rule  15  provides,  "The 
Corporation  shall  establish,  as  it  deems 
necessary  or  appropriate,  standards  of 
financial  responsibility,  operational 
capability,  experience  and  competence 
for  membership."  In  connection  with 
this  standard,  NSCC  has  determined 
that  members  who  utilize  Equity,  Fixed 
Income,  or  Mutual  Funds  services  and 
who  settle  transactions  through  NSCC 
must  validate  their  Year  2000  readiness 
through  participation  in  the  SIA  Year 
2000  test  beginning  in  March  1999. 
NSCC  considers  the  SIA  test  appropriate 
to  confirm  Year  2000  readiness  of  its 
critical  members  because  NSCC's 
products  and  services  will  be 
represented  in  this  industry-wide  effort. 

As  a  prerequisite  to  participation  in 
the  SIA  test,  members  are  required  to 
perform  connectivity  and  point-to-point 
testing  with  NSCC.  NSCC  members  are 
required  to  contact  NSCC  by  January  15, 
1999,  to  establish  a  date  to  perform  such 
prerequisite  testing. 

On  an  exception  basis,  NSCC 
members  subject  to  this  testing  mandate 
may  be  represented  in  the  SIA  test  by 
their  service  bureau.  To  qualify  for  this 
exception  (on  a  per  service  basis),  the 
member  must  obtain  prior  approval 
from  NSCC  and  meet  all  of  the  following 
three  conditions:  (1)  the  member  caimot 
rely  upon  a  direct  connection  into  NSCC 
(specifically,  their  input  and  output 
must  be  handled  by  a  service  bureau); 

(2)  the  member's  volume  must  not  be  in 
the  top  90%  of  the  volume  of  all  firms 
who  utilize  the  service  by  either  dollar 
or  transaction  count  measurements;  and 

(3)  the  member  cannot  represent  a 
processing  arrangement  with  the  service 
bureau  that  is  unique  to  that  member. 
Members  subject  to  the  testing  mandate 
who  may  be  represented  in  the  SIA  test 
by  their  service  bureau  will  be  notified 
by  NSCC  by  January  29, 1999,  that  they 
fall  within  this  exception  category. 

At  the  conclusion  of  the  SIA  test,  all 
members  subject  to  the  testing  mandate 
will  be  required  to  provide  NSCC  with 
written  confirmation,  in  a  format 


2  The  Commission  has  modified  the  text  of  the 
sununarie*  prepared  by  NSCC. 


proscribed  by  NSCC,  that  test  files  have 
been  received  from  NSCC  and 
successfully  processed  in  a  Year  2000 
compliant  manner.  ^ 

Members  who  fail  to  complete 
prerequisite  testing  with  NSCC  prior  to 
the  March  1999  SIA  test  as  well  as 
members  who  are  required  to  participate 
in  the  SIA  test  but  fail  to  do  so  will  be 
subject  to  appropriate  disciplinary 
action  in  accordance  with  NSCC's  rules. 
Such  disciplinary  action  permits  NSCC 
to  limit  or  restrict  a  member's  access  to 
NSCC.  In  addition,  NSCC  could  require 
a  member  to  clear  trades  through 
another  entity. 

NSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder.  In 
particular,  the  proposed  rule  change  is 
consistent  with  Section  17A(b)(3)(F)  of 
the  Act,*,  which  requires  that  the  rules 
of  a  clearing  agency  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and,  in  general,  to  protect 
investors  and  the  public  interest. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

NSCC  advised  members  of  its  Year 
2000  testing  requirements  in 
presentations  and  in  an  Important 
Notice,  dated  September  1,  1998.  No 
written  comments  have  been  solicited  or 
received.  NSCC  will  notify  the 
Commission  of  any  written  comments 
received  by  NSCC. 

ni.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act^ 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
this  obligation  because  the  required 
prerequisite  and  SIA  Year  2000  testing 
should  allow  NSCC  to  address  potential 
problems  associated  with  its  critical 
members'  Year  2000  readiness.  As  a 
result,  NSCC  should  be  able  to  continue 


'  NSCC  will  inform  members  by  Important  Notice 
as  to  the  form  in  which  they  must  provide  written 
conHnnation  to  NSCC  regarding  test  results. 

MSU.S.C.  78<}-l(b)(3)(F). 

M5U.S.C.  78q-l(b)(3KF). 
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to  provide  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  before,  on,  and  after  Year 
2000  without  interruption. 

NSCC  requested  that  the  Commission 
find  good  cause  for  approving  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  publication  of 
notice  of  the  filing.  The  Commission 
finds  good  cause  for  approving  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  pubhcation  of 
notice  of  the  filing  because  such 
approval  will  allow  NSCC  to  implement 
its  mandatory  Year  2000  testing  program 
in  a  timely  maimer. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  the  File  No.  SR-NSCC-98-15 
and  should  be  submitted  by  February 
11, 1999. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,«  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-98-15)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  9»-1325  Filed  1-20-99;  8:45  am] 
BILUNO  COOE  aOIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40944;  File  No.  SR-NYSE- 
98-35] 

Self'Reguiatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  the  Specifications  and 
Content  Outline  for  the  Trading 
Assistant  Qualification  Examination 
(Series  25) 

January  13, 1999. 
I.  Introduction 

On  November  10, 1998,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change 
consisting  of  the  specifications  of  the 
new  trading  assistant  exam  and  the 
Content  Outline  for  the  Trading 
Assistant  Qualification  Examination 
("Series  25  Content  Outline").  The 
proposed  rule  change  was  published  for 
comment  in  the  Federal  Register  on 
December  9, 1998.'  The  Commission 
did  not  receive  any  comments  on  the 
proposal.  This  order  approves  the 
proposed  rule  change. 

n.  Description  of  the  Proposal 

In  a  companion  release,  the  Exchange 
has  proposed  to  amend  Rule  35  which 
dictates  the  terms  imder  which  an 
employee  of  a  member  or  member 
organization  may  be  admitted  to  the 
Exchange  trading  floor.^  The  Rule  35 
Proposal  requires  floor  employees  i.e., 
post  clerks  and  booth  clerks,  also  known 
as  trading  assistants  ("Trading 
Assistants")  to  take  and  pass  an 
appropriate  quaUfication  examination 
("Series  25  Examination")  and  to  meet 
appropriate  training  requirements. 
Currently,  Rule  35  only  requires  trading 
assistants  to  submit  a  completed  Form 
U-4  ("Uniform  Appfication  for 
Securities  Industry  Registration  or 
Transfer")  and  fingerprints.  The  current 
requirements  will  continue  to  be 
effective. 

Under  the  Rule  35  Proposal,  all 
current  and  prospective  Trading 
Assistants  will  be  required  to  pass  the 
Series  25  Examination.  Moreover,  new 


•  15  U.S.C  78»(b)(2). 

'  17  cm  200.3O-3(a)(12). 


>  15  U.S.C.  788(b)(1). 

M7  C3TI  240.19b-4. 

'  Securities  Exchange  Act  Release  No.  40721 
(November  30,  1998),  63  FR  67965  (December  9, 
1998. 

*  Securities  Exchange  Act  Release  No.  40720 
(November  30,  1998),  63  FR  67969  (December  9, 
1998)  ("Rule  35  Proposal"). 


Trading  Assistants  will  be  required  to 
attend  a  3-month  training  session 
(including  on-the-job  and  classroom 
training)  before  taking  the  exam.  New 
Trading  Assistants  will  not  be  permitted 
to  perform  their  functions  without 
supervision  until  they  pass  the  exam. 
Current  Trading  Assistants  will  have 
one  year  from  implementation  of  the 
new  requirements  to  pass  the  exam  and 
will  not  be  required  to  attend  the  3- 
month  training  unless  they  twice  fail  the 
Series  25  Examination. 

The  Exchange,  in  conjunction  with 
the  amendments  to  Rule  35,  filed  this 
proposal  to  submit  its  Series  25  Content 
OutUne.  The  Series  25  and  the  Series  25 
Content  OutUne  were  developed  by  the 
Exchange  along  with  a  committee  of 
Exchange  members  and  Trading 
Assistants.  The  Exchange  believes  the 
Series  25  will  ensure  that  Trading 
Assistants  will  have  the  basic 
knowledge,  skills,  and  abiUties 
necessary  to  perform  the  functions  and 
carry  out  the  responsibiUties  of  their 
position.  The  Series  25  Content  OutUne 
details  the  coverage  of  the  examination. 
According  to  the  Series  25  Content 
Outline,  it  is  intended  to  famiUarize 
examination  candidates  with  the  range 
of  subjects  covered,  as  well  as  the  depth 
of  knowledge  required. 

ni.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
appUcable  to  a  national  securities 
exchange.^  In  particular,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  Section  6(c)(3)(B)  of  the 
Act.6 

Section  6fc)(3)(B)  of  the  Act  provides, 
among  other  things,  that  a  national 
securities  exchange  may  examine  and 
verify  the  qualifications  of  appUcants 
who  desire  to  become  associated  with  a 
member  and  may  require  any  person 
associated  with  a  member  to  he 
registered  with  the  exchange  in 
accordance  with  established  procedures. 
This  section  also  provides  that  an 
exchange  may  bar  a  person  from 
becoming  a  member  if  such  person  does 
not  meet  standards  of  training, 
experience,  and  competence  as  are 
prescribed  by  the  rules  of  the  exchange. 


>In  reviewing  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(0. 

•  15  U.S.C  78f(c)(3)(B). 
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Having  reviewed  the  Series  25 
Examination  itself  in  its  entirety,'  the 
Commissioii  Qnds  that  the  Series  25 
Examination  satisfies  the  requirements 
of  Section  6(cX3)(B).8  The  Commission 
believes  that  Ube  nature  and  the  scope  of 
the  examination  is  appropriate  for 
ensuring  that  Trading  Assistants 
admitted  to  th^  Exchange's  trading  floor 
are  duly  trained  and  qualified  to 
competently  perform  their  duties  and 
functions. 

The  Commission  also  finds  that  the 
Series  25  Content  Outline  satisfies  the 
requirements  qf  Section  6(c)(3)(B)  of  the 
Act.^  The  Coninission  believes  that  the 
Series  25  Content  Outline  provides 
notice  to  all  mfembers  and  persons 
associated  witb  members  of  the 
requirements  tp  be  satisfied  by  floor 
employees  befi)re  they  can  be  admitted 
to  the  Exchange  trading  floor.  Moreover, 
the  series  25  Cpntent  Outline  also 
provides  Trading  Assistants  with  notice 
of  the  topics  and  materials  tested  as  well 
as  sample  test  i  luestions  to  help  them 
prepare. 

The  propose  i  rule  change  should 
help  ensure  that  floor  employees, 
working  on  the  Exchange  trading  floor, 
are  qualified  and  competent.  It  is 
therefore  consi  stent  with  Section 
6(c)(3)(B)  because  it  establishes 
procedures  of  the  Exchange  that  ensure 
that  the  standards  regarding  training, 
experience,  and  competence  are 
satisfied.  I 

Moreover,  thfe  Commission  finds  that 
the  proposal  isiconsistent  with  the 
requirements  of  Section  6(b)(5)  of  the 
Act,'°  which  provides,  among  other 
things,  that  the  rules  of  the  Exchange  be 
designed,  in  geheral,  to  protect  investors 
and  the  public  interest.  The  new  exam 
should  ensure  that  the  Trading 
Assistants  admitted  to  the  Exchange 
trading  floor  are  qualified  to  effectively 
perform  in  theik  positions.  By  ensuring 
the  quaUficaticfis  and  abilities  of  trading 
assistants,  the  Commission  believes  that 
the  integrity  oflthe  Exchange  is 
maintained,  wnich  should  protect 
investors  and  the  public  interest. 

rv.  ConcliuionI 

It  is  therefor^  ordered,  pursuant  to 
Section  19(b)(2i)  of  the  Act,"  that  the 
proposed  rule  change  (SR-NYSE-9&- 
35)  is  approvec . 


'  The  Series  25 
conndential  treatment 

*  Securities  Exchi  inge 
Oanuary  13. 1999). 

•15U.S.C.  78f(c 

'"15U.S.C.  78f(bl(5) 

>'15U.S.C78s(h|(2). 


E:  :amination  was  subject  to 
by  the  Commission. 
Act  Release  No.  40943 

)l3)(B). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  99-1323  Filed  1-20-99;  8:45  am) 

BH.UNO  CODE  MIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40943;  File  No.  SR-NYSE- 
88-36] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.  Order 
Approving  Proposed  Rule  Change  To 
Amend  Rule  35  ("Floor  Employees  To 
Be  Registered")  and  Adopt  a  New 
Interpretation  to  Rule  35 

January  13,  1999. 

I.  Introduction 

On  October  22, 1998,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Seciuities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  Rule  35  and  add  a  new 
interpretation  with  respect  to  the 
administration  of  proposed  Rule  35.  The 
proposed  rule  change  was  published  for 
comment  in  the  Federal  Register  on 
December  9,  1998.3  The  Commission 
did  not  receive  any  comments  on  the 
proposal.  This  order  approves  the 
proposed  rule  change. 

II.  Description  of  the  Proposal 

The  Exchange  is  proposing  to  amend 
Rule  35  to  require  floor  employees  of 
members  and  member  organizations  to 
satisfy  prescribed  training  and 
successfully  complete  a  qualification 
examination  before  being  admitted  to 
the  Exchange  trading  floor.  The 
proposed  rule  change  also  provides  a 
new  interpretation  to  Rule  35  to 
implement  the  qualification 
examination  requirements  for  floor 
einployees. 

Currently,  floor  employees  i.e.,  post 
clerks  and  booth  clerks,  also  known  as 
trading  assistants  ("Trading  Assistants") 
are  only  required  to  submit  a  completed 
Form  U— 4  ("Uiiiform  Application  for 
Securities  Industry  Registration  or 
Transfer")  along  with  their  fingerprints 
to  the  Exchange  before  being  admitted 


>*  17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

'  Securities  Exchange  Act  Release  No.  40720 
(November  30. 1998).  63  FR  67969  (December  9. 
1998). 


to  the  trading  floor.  Under  proposed 
Rule  35,  Trading  Assistants  will  be 
required,  in  addition  to  the  current 
requirements,  to  be  qualified  by  taking 
and  passing  an  appropriate  qualification 
examination  and  by  meeting  prescribed 
training  requirements. 

The  Exchange  has  been  working  with 
a  committee  of  Exchange  members  and 
Trading  Assistants  to  develop  a  new 
qualification  exam,  the  Trading 
Assistant  Qualification  Examination 
("Series  25  Examination").*  The 
Exchange  believes  the  Series  25 
Examination  will  ensiue  that  trading 
assistants  have  the  basic  knowledge, 
skills  and  abilities  necessary  to  perform 
the  functions  and  carry  out  the 
responsibilities  of  a  trading  assistant. 

The  requirement  to  take  and  pass  the 
Series  25  Examination  will  apply  to  all 
current  and  prospective  Trac^g 
Assistants.  The  new  interpretation  to 
Rule  35,  as  proposed,  shall  require  new 
Trading  Assistants  to  attend  three- 
months  of  training  (including  on-the-job 
and  prescribed  classroom  instruction 
provided  by  the  Exchange)  before  taking 
the  exam.  New  Trading  Assistants  will 
not  be  permitted  to  perform  fimctions 
luitil  passing  the  examination.  Current 
Trading  Assistants  will  have  one  year  to 
pass  the  examination '  and  will  not  be 
required  to  complete  classroom  training. 
If,  however,  a  current  Trading  Assistant 
fails  the  Series  25  Examination  twice,  he 
or  she  will  be  required  to  attend  the 
classroom  training  before  retaking  the 
exam.  The  NYSE  states  that  it  intends  to 
publish  this  new  interpretation  as  an 
Interpretation  Memorandum  for 
inclusion  in  the  Exchange's 
Interpretation  Handbook. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange.^  In  particular,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  Section  6(c)(3)(B)  of  the 
Act.' 


*The  Series  25  Examination  itself  is  the  subject 
of  a  separate  filing.  See  Securities  Exchange  Act 
Release  No.  40944  (lanuary  13,  1999). 

'The  Exchange  plans  to  implement  this  proposed 
rule  change  on  March  15, 1999.  Therefore,  current 
Trading  Assistants  will  have  until  March  15,  2000 
to  pass  the  examination.  Telephone  call  between 
Mary  Arme  Furlong,  Director,  Rule  and 
Interpretative  Standards,  NYSE  and  Kelly 
McCormick,  Attorney,  Division  of  Market 
Regulation,  SEC,  dated  January  13, 1999. 

■In  reviewing  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

'  15  U.S.C.  78f(c)(3)(B). 
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Section  6(c)(3)(B)  of  the  Act" 
provides,  among  other  things,  that  a 
national  securities  exchange  may 
examine  and  verify  the  quaUflcations  of 
applicants  who  desire  to  become 
associated  with  a  member  and  may 
require  any  person  associated  with  a 
member  to  be  registered  with  the 
exchange  in  accordance  with 
established  procedures.  This  section 
also  provides  that  the  exchange  may  bar 
a  person  from  becoming  a  member  if 
such  person  does  not  meet  standards  of 
training,  experience,  and  competence  as 
are  prescribed  by  the  rules  of  the 
exchange. 

The  Commission  finds  that  the  Series 
25  Examination  satisfies  Section 
6(c)(3)(B)  because  it  provides  the 
Exchange  with  a  means  to  measure  a 
Trading  Assistant's  abiUty  and 
quaUfications.  The  Exchange  has  the 
responsibility  to  ensure  that  its 
members  and  persons  associated  with 
members  meet  standards  of  training, 
experience,  and  competence.  By 
requiring  all  current  and  potential 
Trading  Assistants  to  pass  the  Series  25 
Examination,  the  Exchange  ensure  that 
the  Trading  Assistants  admitted  to  the 
Exchange's  trading  floor  are  duly 
trained  and  quaUfied  to  competently 
perform  their  duties  and  functions. 

Moreover,  the  Commission  finds  that 
the  proposal  is  consistent  with  the 
requirements  of  Section  6(b)(5)  of  the 
Act,*  which  provides,  among  other 
things,  that  the  rules  of  the  Exchange  be 
designed,  in  general,  to  protect  investors 
and  the  public  interest.  The  proposed 
rule  change  ensures  that  the  Trading 
Assistants  admitted  to  the  Exchange 
trading  floor  are  quahfied  to  effectively 
perform  in  their  positions.  By  ensuring 
the  quahfications  and  abilities  of  trading 
assistants,  the  Commission  believes  that 
the  integrity  of  the  Exchange  is 
maintained,  which  should  protect 
investors  and  the  public  interest. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^"  that  the 
proposed  rule  change  (SR-NYSE-98- 
36)  is  approved. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  99-1324  Filed  1-2Q-99;  8:45  am] 
BiLUNG  CODE  8010-01-M 


SMIALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3151] 

State  of  Florida 

Palm  Beach  and  Pasco  Counties  and 
the  contiguous  Counties  of  Broward, 
Hendry,  Hernando,  Hillsborough, 
Martin,  Pinellas,  Polk,  and  Sumter  in 
the  State  of  Florida  constitute  a  disaster 
area  as  a  result  of  damages  caused  by 
severe  storms  and  flooding  that 
occurred  on  January  2  and  3, 1999. 
Applications  for  loans  for  physical 
damages  from  this  disaster  may  be  filed 
until  the  close  of  business  on  March  15, 
1999  and  for  economic  injiuy  until  the 
close  of  business  on  October  12, 1999  at 
the  address  Usted  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  GA  30308. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  with  credit 

available  elsewtiere  

6.750 

Homeowners  without  credit 

available  elsewtiere 

3.375 

Businesses  with  credit  aval- 

able  elsewhere  

8.000 

Businesses  and  non-profit  or- 

ganizations without  credit 

available  elsewhere 

4.000 

Others  (including  non-profit 

organizatior«)  with  credit 

availat>le  elsewhere 

7.000 

For  Economic  Injury: 

Businesses  and  small  agri- 

cultural cooperatives  with- 

out credit  availaiile  else- 

where   

4.000 

•H. 

■15U.S.C.  78fCb)(5). 
•0  15U.S.C.  788(b)(2). 
"17  CFR  20O.3O-3(a](12). 


The  number  assigned  to  this  disaster 
for  physical  damage  is  315106  and  for 
economic  injury  the  niunber  is  9A7200. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  January  12, 1999. 
Aida  Alvarez, 
Administrator. 
(FR  Doc.  99-1368  Filed  1-20-99;  8:45  am] 

BtLUfM  CODE  802S-01-P 

SMALL  BUSINESS  ADMINISTRATION 
peciaration  of  Economic  Injury  Disaster 

Commonwealth  of  Massachusetts  (and 
a  Contiguous  County  in  the  State  of 
New  Hampshire) 

Middlesex  Coimty  and  the  contiguous 
counties  of  Essex,  Norfolk,  Suffolk,  and 
Worcester  in  the  Commonwealth  of 
Massachusetts,  and  Hillsborough 


Coimty  in  the  State  of  New  Hampshire 
constitute  an  economic  injury  disaster 
loan  area  as  a  result  of  a  fire  that 
occiu-red  on  January  2, 1999  at  the  Mill 
Village  Shopping  Cienter  in  Sudbury, 
Massachusetts.  Eligible  small  businesses 
and  small  agricultural  cooperatives 
without  credit  available  elsewhere  may 
file  applications  for  economic  injury 
assistance  as  a  result  of  this  disaster 
until  the  close  of  business  on  Oct.  12, 
1999  at  the  address  listed  below  or  other 
locally  announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Blvd,  South  3rd 
Floor,  Niagara  Falls,  NY  14303. 

The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent. 

The  numbers  assigned  for  economic 
injury  for  this  disaster  are  9A7000  for 
Massachusetts  and  9A7100  for  New 
Hampshire. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  January  11, 1999. 

Fred  Hochberg, 

Acting  Administrator. 

[FR  Doc.  99-1367  Filed  1-20-99;  8:45  am] 

BILLING  CODE  802S-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  #2956] 

United  States  International 
Telecommunication  Advisory 
Committee — Telecommunication 
Standardization  Sector  (ITAC-T) 
National  Committee  &  Study  Groups  B 
&  D;  Notice  of  Meeting 

The  Department  of  State  aimounces 
meetings  of  the  U.S.  International 
Telecommiuiication  Advisory 
Committee — Telecommunication 
Standardization  Sector  (ITAC-T).  The 
purpose  of  the  Committee  and  its  Study 
Groups  is  to  advise  the  Department  on 
pohcy  and  technical  issues  with  respect 
to  international  telecommunication 
standardization.  All  meetings  will  be 
held  at  the  Department  of  State,  2201 
"C"  Street,  NW,  Washington,  DC  from 
9:30  AM  to  4:30  PM.  The  ITAC-T 
National  Committee  will  meet  January 
13,  1999.  ITAC-T  Study  Group  D  will 
meet  on  January  14, 1999.  ITAC-T 
Study  Group  B  vrill  meet  January  27, 
1999. 

The  National  Committee  will  receive  a 
debrief  of  the  recently  completed  ITU 
Plenipotiary  Convention  and  begin 
preparations  for  the  ITU 
Telecommunication  Sector  Advisory 
Group  (TSAG)  of  the  International 
Telecommunication  Union  in  April 
1999. 
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Study  Group  p  will  receive  a  debrief  of 
the  Plenipotiary  Convention  and  Study 
Group  16  meeting  and  make 
preparations  lor  meeting  and  make 
preparations  lor  meetings  of  ITU  Study 
Group  8.  Stu(^  Group  B  will  receive  a 
debrief  of  the  Plenipotentiary 
Convention  and  make  preparations  for 
Study  GroupJ  1 1  and  1 3 . 

Members  olthe  general  public  may 
attend  these  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
-of  the  Chair.  Admittance  of  public 
members  will  ibe  limited  to  seating 
available.  Entrance  to  the  Department  of 
State  is  controlled;  people  intending  to 
attend  the  meeting  should  send  a  fax  to 
(202)  647-595(7  not  later  than  24  hours 
before  the  meeting.  This  fax  should 
display  the  na|me  of  the  meeting  (IT AC 
T  and  date  of  meeting),  your  name, 
social  security  number,  date  of  birth, 
and  organization.  One  of  the  following 
valid  photo  idpntifications  will  be 
required  for  a^ittance:  U.S.  driver's 
license,  U.S.  {passport,  U.S.  Government 
identification  card.  Enter  from  the  "C" 
Street  Main  Lobby;  in  view  of  escorting 
requirements,  inon-Govemment 
attendees  should  plan  to  arrive  not  less 
than  15  minutes  before  the  meeting 
begins.  j 

Dated:  December  23. 1998. 
Marian  R.  GorqDn, 

Director,  Informbtion  Telecommunication 
Standardization. 

(FR  Doc.  99-1472  Filed  1-19-99;  3:51  pm] 

BILUNO  COO€  471^-«5-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Sumtnary  Notice  No.  PE-e9-30] 

Petitions  for  Bxemption;  Summary  of 
Petitions  Rec#ived;  Dispositions  of 
Petitions  issued 

agency:  Fedeoal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notic0  of  petitions  for 
exemption  received  and  of  dispositions 

of  prior  petitions. 

> 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  govjeming  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seekimg  relief  from  specified 
requirements  <^f  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  cjf  this  notice  is  to  improve 
the  public's  aWareness  of,  and 
participation  ii,  this  aspect  of  FAA's 


regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  a^ect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  February  11, 1999. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9_NPRM_CMTS@faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Eichelberger  (202)  267-7470  or 
Terry  Stubblefield  (202)  267-7624, 
Office  of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C,  January  14, 
1999. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  29350. 

Petitioner:  American  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.391(a). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  American  to 
reduce  the  minimum  required 
complement  of  flight  attendants  by  one 
during  boarding  for  the  purposes  of 
communicating  vfith  company 
personnel. 

Dispositions  of  Petitions 

Docket  No:  29042. 

Petitioner:  Schwartz  Engineering 
Company. 

Sections  of  the  FAR  Affected:  14  CFR 
21.183(f)  and  25.2(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  type  and 
airworthiness  certification  of  a  Boeing 
Model  757-200  airplane  with  adjacent 
exits  further  than  60'  apart. 


Particd  Grant,  December  14.  1998, 
Exemption  No.  6710A. 

Docket  No:  26734. 

Petitioner:  Sierra  Industries,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.9(a)  and  91.531(a)  (1)  and  (2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  certain  qualified 
pilots  of  its  Cessna  Citation  Model  500 
series  airplanes  equipped  with 
supplemental  type  certificate  to  operate 
those  aircraft  without  a  pilot  who  is 
designated  as  second  in  command. 

Grant,  January  13, 1999,  Exemption 
N0.5517E. 

Docket  No:  29156. 

Petitioner:  Firelands  Museum  of 
Military  History. 

Sections  of  the  FAR  Affected:  14  CFR 
91.319,  119.5(g),  and  119.25(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Firelands 
Museum  of  Military  History  to  operate 
its  former  military  UH-IH  hehcopters, 
which  are  certificated  in  the 
experimental  category,  for  the  purpose 
of  carrying  passengers  on  local  flights 
for  compensation  or  hire. 

Partial  Grant,  January  13,  1999, 
Exemption  No.  6792A. 

Docket  No:  28807. 

Petitioner:  Yankee  Air  Force,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.315,  119.5(g),  and  119.21(a). 

Description  of  Relief  Sought/ 
Disposition:  .To  permit  Yaiikee  Air 
Force  to  operate  its  former  military 
Boeing  B-17G  aircraft,  which  has  a 
limited  category  airworthiness 
certificate,  for  the  purpose  of  carrying 
passengers  on  local  flights  in  return  for 
receiving  donations,  subject  to  certain 
conditions  and  limitations. 

Graxit,  January  11,  1999.  Exemption 
No.  6631A. 

Docket  No:  29342. 

Petitioner:  Airbus  Industrie. 

Sections  of  the  FAR  Affected:  14  CFR 
61.77(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  pilots  employed 
by  Airbus  to  be  eligible  for  special 
purpose  pilot  authorizations  to  ferry 
newly  manufactured  U.S.-registered 
aircraft  from  France  and  Germany  to  the 
United  States  for  delivery  to  US 
Airways,  Inc. 

Grant,  January  13,  1999.  Exemption 
No.  6850. 

(FR  Doc.  99-1354  Filed  1-20-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docltet  RSPA-08-4452  Notice  6] 

Request  for  Comments  and  0MB 
Approval 

AGENCY:  Research  and  Special  Programs 

Administration,  DOT. 

ACTION:  Request  for  comments  and  0MB 

approval. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995, 
RSPA  published  a  notice  in  the  Federal 
Register  on  October  15, 1998,  that 
annoimced  the  Research  and  Special 
Programs  Administration's  (RSPA) 
intention  to  request  renewal  of  an 
information  collection  in  support  of  the 
Office  of  Pipeline  Safety's  (OPS) 
Recordkeeping  for  Liquid  Natural  Gas 
(LNG)  Facilities.  No  comments  were 
received.  RSPA  is  publishing  this 
additional  notice  to  give  the  public  an 
additional  30  days  to  provide 
comments. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  February  22, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Fell,  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation,  400  Seventh  Street,  SW 
Washington,  DC  20950,  (202)  366-1640 
or  e-mail  marvin.fell@rspa.dot.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Recordkeeping  for  Liquid 
Natural  Gas  (LNG)  FaciUties. 

Oh4B  Number:  2137-0048. 

Abstract:  49  U.S.C.  60103,  standards 
for  liquefied  natural  gas  pipeline 
facilities  delegates  the  responsibiUty  for 
ensuring  safe  operation  of  LNG  facilities 
to  the  Secretary  of  Transportation. 
Enforcement  regulations  are  found  in  33 
CFR  193,  Liquefied  Natural  Gas 
Facilities:  Federal  Safety  Standards. 
These  regulations  require  recordkeeping 
to  allow  Federal  and  State  inspectors  to 
ensure  safe  operations  and  maintenance 
of  LNG  facilities. 

Estimate  of  Burden:  The  average 
burden  hours  per  response  is  120. 

Respondents:  LNG  facility  operators. 

Estimated  Number  of  Respondents: 
95. 

Estimated  Number  of  Responses  per 
Respondent:  400. 

Estimated  Total  Annual  Burden  on 
Respondents:  11,400  hours. 

Copies  of  this  information  collection 
can  be  reviewed  at  the  Dockets  Facility, 
Plaza  401,  U.S.  Department  of 
Transportation,  400  Seventh  St.,  SW 
Washington,  DC.  Comments  are  invited 


on:  (a)  the  need  for  the  proposed 
collection  of  information  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biurden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques. 
Send  comments  directly  to  Office  of 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW,  Washington,  DC  20503 
ATTN:  Desk  Officer  for  the  Department 
of  Transportation. 

Issued  in  Washington,  DC  on  January  14, 
1999. 
Diane  Litman, 

Director  for  Information  Resource 

Management,  Office  of  the  Secretary. 

[FR  Doc.  99-1277  Filed  1-20-99;  8:45  am] 

BILUNQ  CODE  4»10-aO-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  Number:  RSPA-9ft-4452,  Notice  4] 

Request  for  Comments  and  OMB 
Approval 

AGENCY:  Research  fiid  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Request  for  comments  and  OMB 
approval. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995, 
RSPA  published  a  notice  in  the  Federal 
Register  on  October  15, 1998  that 
annoimced  the  Research  and  Special 
Program  Administration's  (RSPA) 
intention  to  request  a  renewal  of  a 
ciirrently  approved  information 
collection  in  support  of  the  Office  of 
Pipeline  Safety's  (OPS)  certification  and 
agreement  forms  for  the  gas  and 
hazardous  liquid  pipeline  safety 
program.  No  comments  were  received. 
RSPA  is  pubUshing  this  notice  to 
provide  the  public  an  additional  30  days 
to  comment. 

DATES:  Comments  to  this  notice  must  be 
received  on  or  before  February  22, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Fell,  (202)  366-6205,  to  ask 
questions  about  this  notice,  or  write  by 
e-mail  to  marvin.felI@rspa.dot.gov. 


Type  of  Information  Collection 
Request:  Renewal  of  Existing  Collection. 

Title  of  Information  Collection: 
Certification  and  Agreement  Forms  for 
the  Gas  and  Hazardous  Liquid  Pipeline 
Safety  Program. 

OMB  Approval  Number:  2137-0584. 

Frequency:  Annually. 

Use:  This  collection  is  used  by  RSPA 
to  ensure  that  state  agencies  v^rith 
regulatory  jurisdiction  over  pipeline 
safety  have  adopted  and  are  complying 
with  minimum  Federal  safety  standards. 
This  information  is  used  to  calculate 
grants  to  states.  These  grants  are  used  by 
states  to  help  fund  a  significant  portion 
of  their  state  pipeline  safety  programs. 

Estimated  Number  of  Respondents: 
62. 

Respondents:  State  Agencies. 

Total  Annual  Hours  Requested:  3,678. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  acciu^cy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quaUty, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Comments  should  be  sent  to  Office  of 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW,  Washington,  DC  20503. 

Issued  in  Washington,  DC  on  January  14, 
1999. 

Diane  Litman, 

Director  Information  Resource  A4anagement, 
Office  of  the  Secretary. 
[FR  Doc.  99-1278  Filed  1-20-99;  8:45  am] 
BILUNO  CODE  4910-aO-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  Number  RSPA-98-4452  Notice  5] 

Request  for  Comments  and  OMB 
Approval 

AGENCY:  Research  and  Special  Programs 

Administration,  DOT. 

ACTION:  Request  for  comments  and  OMB 

approval. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995, 
RSPA  published  a  notice  in  the  Federal 
Register  on  October  15, 199C,  that 
announced  the  Research  and  Special 
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Programs  Adihinistration's  (RSPA) 
intention  to  r^uest  a  renewal  of  a 
currently  approved  information 
collection  in  support  of  the  Office  of 
Pipeline  Safeljy's  (OPS)  Recordkeeping 
for  Gas  Pipeline  Operators.  RSPA 
received  no  comments  on  that  notice. 
RSPA  is  publishing  an  additional  notice 
giving  the  pul)hc  an  additional  30  days 
to  provide  coi^iments. 
DATES:  Comments  on  this  notice  must  be 
received  on  o^  before  February  22, 1999. 
FOR  FURTHER  li^FORMATION  CONTACT: 
Marvin  Fell,  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  Department  of 
Transportatioto,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  (202)  366-6205, 
or  by  e-mail  at  marvin.fell@rspa.dot.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Recordkeeping  for  Gas  Pipeline 
Operators. 

OMB  Number:  2137-0049. 

Type  of  Request:  Renewal  of  a 
currently  approved  information 
collection.      I 

Abstract:  4q  U.S.C.  60117  requires  the 
Secretary  of  TVansportation  to  determine 
whether  a  person  transporting  gas  is 
complying  wim  Federal  safety 
standards.  This  statue  requires  the 
maintenance  of  records  and  reports  and 
the  provision  bf  requested  information 
to  the  Department  of  Transportation 
upon  request.  {These  records  help 
ascertain  compliance  and  provide 
information  for  incident  investigation. 

Estimate  of  Burden:  The  average 
burden  hours jper  operator  is  41.5. 

Respondent:  Gas  pipeline  operators. 

Estimated  Number  of  Respondents: 
22,700. 

Estimated  Total  Annual  Burden  on 
Respondents:  940,991 . 

Copies  of  th  is  information  collection 
can  be  reviewed  at  the  Dockets  FaciUty, 
Plaza  401,  U.S.  Department  of 


Transportation,  400  Seventh  St.,  SW, 
Washington.  DC. 

Comments  are  invited  on:  (a)  the  need 
for  the  proposed  collection  of 
information  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques. 
Send  comments  directly  to  Office  of 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW,  Washington,  DC  20503, 
ATTN:  Desk  Officer  for  the  Department 
of  Transportation. 

Issued  in  Washington,  DC  on  January  14, 
1999. 

Diane  Litman, 

Director  of  In  formation  Resource 
Management,  Office  of  the  Secretary. 

IFR  Doc.  99-1279  Filed  1-20-99;  8:45  am] 

BILLING  CODE  4910-40-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Admtnistration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applicatioi|8  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applicants  for 
exemptions. 


SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — ^Motor  vehicle,  2 — Rail 
fi:«ight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  (30  days  after  publication). 

ADDRESS  COMMENTS  TO:  Records  Center, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  (See  Docket 
Number)  are  available  for  inspection  at 
the  New  Docket  Management  Facility, 
PL-401,  at  the  U.S.  Department  of 
Transportation,  Nassif  Building,  400  7th 
Street,  SW,  Washington,  DC  20590. 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  pubUshed  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  IXD,  on  January  14, 
1999. 

J.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials, 
Exemptions  and  Approvals. 


New  Exemptions 


Application 
No. 


Docket  No. 


Applicant 


Regulation(s)  affected 


Nature  of  exemption  thereof 


12195-N 


12196-N 


12197-N 


12198-N 


RSPA-1998- 
4938 


RSPA-1998- 
4939 


RSPA-1998- 
4948 

RSPA-1998- 
4947 


Custom  Metalcraft,  Inc., 
Springfield.  MO. 


\ 

HR  Textron  inc., 

Pacoima,  CA. 


Arteva  Specialties 
S.a.r.l7d/lVa/KoSa 
Spartantxjrg.  SC. 

Mazda  Motor  Corpora- 
tion, Fuchu-Cho,  Aki- 
Gun,  Hiroshima,  JA. 


49  CFR  172.203(a), 
172.302(c).  173.240- 
243.  178.705(C)  (iv)(A). 


49  CFR  173.302(a), 
178.35, 178.37. 


49CFR174.67(i)&0) 


49  CFR  171-180 


To  authorize  the  manufacture,  mark  and  sale,  of 
metal  intermediate  Ijulk  containers  meeting  design 
type  UN31A.  except  for  minimum  thickness  require- 
ments arKJ  marking  requirements  for  use  In  the 
transportation  of  certain  hazardous  materials. 
(Modes  1,2.  3.) 

To  authorize  the  manufacture,  mark  and  sale  of  norv 
DOT  specification  stainless  steel  alloy  cylinders  to 
be  used  for  the  transportation  in  commerce  of  nitro- 
gen or  nitrogen  mixtures  classed  as  Division  2.2 
materials.  (Modes  1 ,  2,  3,  5.) 

To  authorize  rail  cars  to  remain  attached  to  connec- 
tors without  the  physk:al  presence  of  an  unloader. 
(Mode  2.) 

To  authorize  the  manufacture,  mark,  and  sale  of  cer- 
tain shock  absort>ers  and  struts,  containing  Division 
2.2  material  for  transportation  in  commerce  as  ac- 
cumulators. (Modes  1 ,  2,  3,  4,  5.) 
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Application 
No. 

Docket  No. 

Applicant 

Regulation{s)  affected 

Natufe  of  exemption  ttiereof 

12199-N  

RSPA-1998- 

Flight  Internationa!, 

49CFR  171.11.  172.101. 

To  authonze  the  transportation  in  commerce  of  Divi- 

4949 

Newport  News,  VA. 

172.204(c)(3).  173.27, 
175.30(a)(1),  175.320(b). 

sion  1  explosives  that  are  not  permitted  for  ship- 
nwnt  by  air  or  are  in  r^tantities  greater  than  those 
prescribed.  (Mode  4.) 

12203-N  

RSPA-1999- 

Celanese  Ltd.,  Dallas. 

49  CFR  177.834(1) 

To  authorize  MC-330  or  MC-331  cargo  tanks  to  re- 

4965 

TX. 

(1)(2)(3). 

main  connected  when  unloading  has  been  tempo- 
rarily suspended  without  tt>e  physical  presence  of 
an  untoader.  (Mode  1 .) 

[FR  Doc.  99-1320  Filed  1-20-99;  8:45  am] 
BILLING  CODE  4910-aO-M 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Modification 
of  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration,  DCfT. 
ACTION:  List  of  applications  for 
modification  of  exemptions. 

summary:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 


Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.] 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "M"  denote  a 
modification  request.  These 


applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 
DATES:  Comments  must  be  received  on 
or  before  (15  days  after  publication). 

ADDRESS  COMMENTS  TO:  Records  Center, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation.  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Records  Center, 
Nassif  Building.  400  7th  Street  SW. 
Washington.  DC. 


Applicatkxi  No. 

Docket  No. 

Applicant 

Modifnatkxi  of 
exemptkxi 

8009-M  

10407-M 

RSPA-1 997-2740 
RSPA-199e-4529 
RSPA-1 99S-461 3 

CP  Industries,  Inc.,  McKeesport,  PA  (See  Footnote  1) 

TN  Technolooies  Inc    Rourid  Rock  TX  (See  Footnote  2)  

8009 
10407 

10977-M 

Federal  Industries  Corooration  PIvmouth  MN  (See  Footnote  3) 

10977 

113fiO-M 

Baker  Atlas  (a  division  of  Baker  Huahes  Inc )  Houston  TX  (See  Footnote  4) 

11360 

11381-M 

Eco-Pak  Soecialtv  Packaoina  ENzabetfiton  TN  (See  Footnote  5)  

11381 

11613-M 

Soluta  Inc.  St  Louis  MO  (See  Footnote  6)  

11613 

11916-M 

CP  Industries  Inc.  McKeesport,  PA  (See  Footnote  7) 

11916 

12150-M 

Midland  Manufacturino  Corooration  Skokie.  IL  (See  Footnote  8)  

12150 

12162-M 

U  S  Deoartment  of  Defense  Falls  Church  VA  (See  Footnote  9)  

12162 

(1)  To  modify  the  exemption  to  auttx)rize  increased  ultrasonic  scann»r>g  speeds  on  D0T-3AAX  cylinders  (trailer  tubes)  made  of  4130X  steel, 
for  CNG  servk:e,  at  the  time  of  manufacturing. 

(2)  To  modify  the  exemption  to  increase  ttie  water  capacity  of  ttie  non-DOT  specificatkHi.  stainless  steel,  radiatk)n  detection  devwe,  filled  with 
a  Diviston  2.2,  nontoxic  gas,  from  30  cubic  Inches  to  1000  cutjtc  inches. 

(3)  To  nxxlify  the  exemptkm  to  include  polypropylene  blankets  as  a  cushk>ning  and  absorbent,  and  a  fitxe  tube  to  protect  the  ctosure  kx  lim- 
ited quantities  of  hazarckMJS  materials  required  to  be  labeled  poison.  KEEP  AWAY  FROM  FOOD,  flammable  liquid,  flammat}le  solid,  corrosive. 
oxWizer  or  DANGEROUS  WHEN  WET. 

(4)  To  rrxxlify  the  exemplton  to  allow  for  several  design  changes  of  the  norvDOT  specifcatton  cylinder  for  Vhe  trartsportation  of  certain  com- 
pressed hydrocarbon  gases. 

(5)  To  rrxxJify  the  exemption  to  altow  for  a  design  change  to  the  phenolic  foam  insulatran  for  DOT  Specifrcation  20PF-1 ,  20PF-2  and  20PF-3 
overpacks  manufactured  in  variance  with  the  speci*cation  in  49  CFR  178.356  for  transportation  in  commerce  wf>en  containing  uranium 
hfixflfUjoricte  fissilG  tn  Tvds  A  cvtindGrs 

(6)  To  modify  ttie  exemption  to  provide  for  Class  3  as  an  additional  class  of  material  for  rail  cars  that  remain  connected  during  entire  untoading 
process  without  the  physnal  presence  of  an  untoader. 

(7)  To  modlty  the  exemptkxi  to  alter  the  Rejectron  Criteria  for  isolated  pits  and  line  coaosion  for  D0T-3AX  and  D0T-3AAX  cylinders  tor  the 
transporteion  in  commerce  of  2.1 ,  2.2  and  2.3  compressed  gases. 

(8)  To  reissue  the  exemptton  originally  issued  on  an  emergency  basis  to  authorize  the  transportatton  of  DOT  specificatton  tank  cars  meetirw  all 
spedfKattons  except  that  they  are  equipped  with  comtiinatton  pressure  relief  devnes  that  contain  a  frangible  disk  constructed  of  a  non-auoior- 
ized  material. 

(9)  To  reissue  ttie  exemption  originally  issued  on  an  emergency  t>asis  to  use  non-DOT  specification  containers  for  certain  compressed  gases. 
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This  notica  of  receipt  of  appUcations 
for  modification  of  exemptions  is 
published  in  accordance  with  Part  107 
of  the  Hazardous  Materials 
Transportatic  ns  Act  (49  U.S.C.  1806;  49 
CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  January  14, 
1999. 
J.  Suzanne  He<|gepeth, 

Director.  Offica  of  Hazardous  Materials, 
Exemptions  an  d  Approvals. 
[FR  Doc.  99-1:^21  Filed  1-20-99;  8:45  am] 
BILUNQ  cooc  4«ia-ao-M 

1 

I 

DEPARTMEf^T  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  pocket  No.  33699] 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company— Tracltage  Rights 
Exemption— Union  Pacific  Railroad 
Company 


:i|ic 


Union  Pacific  Railroad  Company  (UP) 
has  agreed  tolgrant  overhead  trackage 
rights  to  The  Burlington  Northern  and 
Santa  Fe  Railivay  Company  (BNSF)  over 
UP's  rail  line  between  (1)  Kern 
Junction,  CA,  in  the  vicinity  of  UP's 
milepost  313J6  (Fresno  Subdivision), 
and  Calwa,  ck.  in  the  vicinity  of  UP's 
milepost  209jl  (Fresno  Subdivision); 
and  (2)  Los  Ahgeles,  CA,  in  the  vicinity 
of  UP's  milepost  485.0  (Wilmington 
Subdivision)]  and  San  Jose,  CA,  in  the 
vicinity  of  UP's  milepost  45.7  (Coast 
Subdivision)]  BNSF  will  operate  its  own 
trains  with  its  own  crews  over  UP's  line 
under  the  trackage  rights  agreement. ' 

The  transaction  was  scheduled  to  be 
consummated  on  January  12, 1999. 

The  purpo^  of  the  trackage  rights  is 
to  allow  BNSF  to  operate  over  an 
alternate  line  while  BNSF's  lines  are 
undergoing  maintenance  and  repair. 

As  a  condition  to  this  exemption,  any 
employees  a^ected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  (To. — Trackage  Rights — BN, 
354  l.C.C.  60J  (1978),  as  modified  in 
Mendocino  Opast  Ry.,  Inc.-Lease  and 
Operate,  360  l.C.C.  653  (1980). 

This  noticej  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 


I  On  January  5. 1999.  BNSF  and  UP  filed  a 
petition  for  exemption  in  STB  Finance  Docket  No. 
33699  (Sub-No.  ij.  The  Burlington  Northern  and 
Santa  Fe  Bailwav  Company^Trackage  Rights 
Exemption — Unian  Pacific  Railroad  Company, 
wherein  BNSF  aijd  UP  request  that  the  Board 
permit  the  proposed  overhead  trackage  rights 
arrangement  described  in  the  present  proceeding  to 
expire  on  February  12.  1999.  That  petition  will  be 
addressed  by  thelBoard  in  a  separate  decision. 


exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33699,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Yolanda  M. 
Grimes,  Esq.,  The  Burlington  Northern 
and  Santa  Fe  Railway  Company,  3017 
Lou  Menk  Drive,  P.O.  Box  961039,  Fort 
Worth,  TX  76161-0039. 

Board  decisions  and  notices  are 
available  on  our  website  at 
•'WWW.STB.DOT.GOV." 

Decided:  January  13, 1999. 

By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretory. 

(PR  Doc.  99-1317  Filed  1-20-99;  8:45  am] 
BILUNO  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

[Treasury  Order  Number  102-22] 

Delegation  of  Authority  With  Respect 
to  the  Purchase  of  Law  Enforcement 
Vehicles 

1.  By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Treasury  by  section 
116  of  the  Treasury  Department 
Appropriations  Act,  1999,  as  included 
in  Pub.  L.  105-277,  section  101(h),  I 
hereby  delegate  to  the  Assistant 
Secretary  for  Management  and  Chief 
Financial  Officer  authority  to  certify,  in 
consultation  with  the  Under  Secretary 
for  Enforcement,  that  the  purchase  of 
law  enforcement  vehicles  by  a  Treasury 
bureau  is  consistent  with  "the  vehicle 
management  principles." 

2.  Redelegation.  This  authority  may 
not  be  redelegated. 

3.  Sunset  Review.  This  Order  shall  be 
reviewed  five  years  from  the  date  of 
issuance  unless  superseded  or  canceled 
prior  to  that  date. 

Dated:  January  12, 1999. 
Robert  E.  Rubin, 
Secretary  of  the  Treasury. 
|FR  Doc.  99-1291  Filed  1-20-99;  8:45  am) 

BILUNQ  CODE  4S10-2S-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds  Change  in  State  of 
Incorporation:  American  Alternative 
Insurance  Corporation 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 
action:  Notice. 

summary:  This  is  Supplement  No.  4  to 
the  Treasury  Department  Circular  570; 
1998  Revision,  published  July  1, 1998, 
at  63  FR  36080. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-6507. 
SUPPLEMENTARY  INFORMATION:  American 
Alternative  Insurance  Corporation  has 
redomesticated  from  the  state  of  New 
York  to  the  state  of  Delaware  effective 
July  31, 1998.  The  Company  was  last 
listed  as  an  acceptable  surety  on  Federal 
bonds  at  63  FR  36082.  July  1,  1998. 

Federal  bond-approving  officers 
should  annotate  their  reference  copies 
of  the  Treasury  Circular  570,  1998 
revision,  on  page  36082  to  reflect  this 
change. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet 
http://wwrw.fms.treas.gov/c570/ 
index.html.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO),  Subscription 
Service,  Washington,  DC,  telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  number:  048-000-00516-1. 

Questions  concerning  this  notice  ma" 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accoimting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East-West  Highway,  Room  6A04, 
Hyattsville,  MD  20782. 

Dated:  January  13, 1999. 
Judith  R.  Tillman, 

Director,  Financial  Accounting  and  Services 
Division.  Financial  Management  Service. 
[FR  Doc.  99-1310  Filed  1-20-99;  8:45  am) 
BtLUNa  CODE  4810-15-M 


DEPARTMErfT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  ICI  Mutual  Insurance 
Company 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTION:  Notice. 
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SUMMARY:  This  is  Supplement  No.  5  to 
the  Treasury  Department  Circular  570; 
1998  Revision,  published  July  1, 1998, 
at  63  FR  36080. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-6696. 

SUPPLEMENTARY  INFORMATION:  A 
Certificate  of  Authority  as  an  acceptable 
surety  on  Federal  bonds  is  hereby 
issued  to  the  following  Company  under 
31  U.S.C.  9304  to  9308.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570, 1998  Revision,  on  page  36095  to 
reflect  this  addition: 

la  MUTUAL  INSURANCE 
COMPANY.  BUSINESS  ADDRESS:  102 
South  Winooski  Avenue.  Burlington,  VT 
05402  PHONE:  (802)  863-0096. 
UNDERWRITING  LIMITATION  b/: 
$10,249,000.  SURETY  UCENSES  c/:  VT. 
INCORPORATED  IN:  Vermont. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  quaUfied  (31  CFR 
Part  223).  A  hst  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasiuy  Department  Circular  570.  with 
details  as  to  underwriting  limitations, 
areas  in  which  Ucensed  to  transact 
surety  business  and  other  information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.fms.treas.gov/c570/ 
index.html.  A  hard  copy  may  be 
piut±ased  from  the  Government 
Printing  Office  (GPO)  Subscription 
Service.  Washington.  DC.  Telephone 
(202)  512-1800.  When  ordering  the 
Qrcular  from  GPO.  use  the  following 
stock  number:  048000-00516-1. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accounting  and 
Service  Division.  Surety  Bond  Branch. 
3700  East-West  Highway.  Room  6A04, 
Hyattsville,  MD  20782. 

Dated:  January  13, 1999. 
Judith  R.  Tillman, 

Director,  Financial  Accounting  and  Services 
Division,  Financial  Management  Service. 
[FR  Doc.  99-1309  Filed  1-20-99;  8:45  am) 
BILUNQ  CODE  4«10-35-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  2553 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biu-den,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
2553,  Election  by  a  Small  Business 
Corporation. 

DATES:  Written  comments  should  be 
received  on  or  before  March  22,  1999  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
room  5577, 1111  Constitution  Avenue 
NW.,  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Election  by  a  Small  Business 
Corporation. 

OMB  Number:  1545-0146. 

Form  Number:  2553. 

Abstract:  Form  2553  is  filed  by  a 
quaUfying  corporation  to  elect  to  be  an 
"S"  Corporation  as  defined  in  Internal 
Revenue  Code  section  1361.  The 
information  obtained  is  necessary  to 
determine  if  the  election  should  be 
accepted  by  the  IRS.  When  the  election 
is  accepted,  the  qualifying  corporation 
is  classified  as  an  "S"  Corporation  and 
the  corporation's  income  is  taxed  to  the 
shareholders  of  the  corporation. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Businesses  and 
Farms. 

Estimated  Number  of  Respondents: 
500.000. 

Estimated  Time  Per  Respondent:  14 
hrs.,  5  mins. 

Estimated  Total  Annual  Burden 
Hours:  7.040.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  vahd  OMB  control  number. 
Books  or  records  relating  to  a  collection 


of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  7,  1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  99-1287  Filed  1-20-99;  8:45  am) 
BH.UNO  CODE  OSO-OI-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8849 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8849,  Claim  for  Refund  of  Excise  Taxes. 
DATES:  Written  comments  should  be 
received  on  or  before  March  22, 1999  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  infonnation  or 
copies  of  the  fcrm  and  instructions 
should  be  diluted  to  Martha  R.  Brinson, 
(202)  622-3899.  Internal  Revenue 
Service.  room|5571, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Claim  for  Refund  of  Excise 
Taxes. 

0^4B  Number:  1545-1420. 

Form  Number:  8849. 

Abstract:  In  emal  Revenue  Code 
sections  6402,  6404,  and  sections 
301.6402-2,  301.6404-1,  and  301.6404- 
3  of  the  regulajtions  allow  for  refunds  of 
taxes  (except  income  taxes)  or  refund, 
abatement,  or  credit  of  interest, 
penalties,  and  additions  to  tax  in  the 
event  of  error^  or  certain  actions  by  the 
IRS.  Form  8849  is  used  by  taxpayers  to 
claim  refunds  |of  excise  taxes. 

Current  Actions:  Form  8849  is  being 
extensively  revised.  The  revised  form 
will  contain  six  schedules — five  for  fuel 
tax  claims  ana  one  for  other  claims. 
Fuel  tax  claimis  that  have  similar 
requirements  ^  on  the  same  schedule. 
In  addition  th^  revised  form  will: 

•  Allow  thq  claimant  to  use  only  the 
applicable  schedules.  All  claimants 
must  completf  the  cover  page.  Only  the 
schedules  needed  for  their  claim  need  to 
be  attached  tojthe  cover  page. 

•  Reduce  tl^e  number  of  separate 
statements  and  attachments  required  to 
be  prepared  by  the  claimant. 

•  Reduce  the  amount  of 
correspondence  with  the  IRS  because  of 

'  incomplete  claims. 

•  Provide  etitry  boxes  on  the  form 
and  scheduled  to  enter  the  required 
information,  ^y  using  the  boxes  for 
entries,  claimants  will  have  no  problem 
entering  the  iijformation  required,  and 
the  IRS  will  h^ve  a  greater  abihty  to 
read  the  information. 

Type  of  Review:  Revision  of  a 
currently  apploved  collection. 

Affected  Put)lic:  Business  or  other  for- 
profit  organizations,  individuals  or 
households,  nlot-for-profit  institutions, 
farms,  and  Federal,  state,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
125,292.  I 

Estimated  "time  Per  Respondent:  14 
hr.,  45  min.     ' 

Estimated  total  Annual  Burden 
Hours:  1,847,489. 

The  following  paragraph  applies  to  all 
of  the  collectij>ns  of  information  covered 
by  this  notice: 

An  agency  |iay  not  conduct  or 
sponsor,  and  $  person  is  not  required  to 
respond  to,  a  Collection  of  infonnation 
tmless  the  collection  of  information 
displays  a  val|d  0MB  control  niunber. 


Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  7, 1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[PR  Doc.  99-1288  Filed  1-20-99;  8:45  am) 

BILLING  CODE  4S3O-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1 1 20-SF 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biuden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1120-SF.  U.S.  Income  Tax  Return  for 
Settlement  Funds  (Under  Section  468B). 
DATES:  Written  comments  should  be 
received  on  or  before  March  22, 1999  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 


Service,  Room  5571, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
Room  5577, 1111  Constitution  Avenue 
NW.,  Washington,  E)C  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  U.S.  Income  Tax  Return  for 
Settlement  Funds  (Under  Section  468B). 

OMB  Number:  1545-1394. 

Form  Number:  1120-SF. 

Abstract:  Form  1120-SF  is  used  by 
settlement  funds  to  report  income  and 
taxes  on  earnings  of  the  fund.  The  fund 
may  be  established  by  coiul  order,  a 
breach  of  contract,  a  violation  of  law,  an 
arbitration  panel,  or  the  Environmental 
Protection  Agency.  The  IRS  uses  Form 
1120-SF  to  determine  if  income  and 
taxes  are  correctly  computed. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  1120-SF  at  this 
time. 

Type  of  Review:  OMB  extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for 
profit  organizations. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Respondent:  28 
hrs.,  and  8  mins. 

Estimated  Total  Annual  Burden 
Hours:  28.140. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
imless  the  collection  of  information 
displays  a  vaUd  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
infonnation  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utiUty,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
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information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  13, 1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  99-1289  Filed  1-20-99;  8:45  am] 
BILLma  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Quarterly  Publication  of  Individuals, 
Who  Have  Chosen  To  Expatriate,  as 
Required  by  Section  6039G 

AGENCY:  Internal  Revenue  Service  CIRS), 

Treasury. 

action:  Notice. 

SUMMARY:  This  notice  is  provided  in 
accordance  with  IRC  section  6039G,  as 
amended,  by  the  Health  Insurance 
Portability  and  Accountability  Act 
(HIPPA)  of  1996.  This  listing  contains 
the  name  of  each  individual  losing 
United  States  citizenship  (within  the 
meaning  of  section  877(a))  with  respect 
to  whom  the  Secretary  received 
information  during  the  quarter  ending 
December  31,  1998. 


Last  name 

First  name 

Middle  name 

Amvig  

Kristine 

Bourke 

Attard 

Christopher  .. 
Robert  .. 

Domnick 

Ballou 

Vanhoy. 
Edward 

Barit 

Hugh 

BeraccI 

Benedetta. 
Emanuella  .... 

Bettohja  

Myriam. 

Bmnnstrom  ... 

Ulf  

Gosta. 

Camllleri 

Christine  

Vkrtoria. 

Carr-Harris  .... 

Margaret  

Welsser. 

Chad 

Stanley 

Robert. 

Christensen  .. 

(Michael  

Gordon. 

De  Sena  

Ida. 

Fleming 

Carol 

Diane. 

Groat 

Kristian 

Rudolph. 

Guilloteau  

Marie 

TiTerese. 

HeenvU 

John 

Kwok. 

Ho 

Victor  

Sal-Dai. 

Kent 

Ida 

R. 

Knox  

Jacqueline  ... 

Cariveau. 

Knudsen  

Walter 

Trygve. 

Laoughlin 

John 

Joseph. 
Roy  all. 

NIchois 

Peter 

Parr 

Mark 

Dennis. 

Parr 

Mathew 

William. 

Pillonel 

iVISuC  ■•••■■■■•••■• 

Christian. 

Rinehart 

Carol 

Ann. 

Schmid- 

Joyce. 

Scangas. 

Sljthoff 

Margaretha  .. 

Johanna- 
Maria. 

Last  nanrw 

First  name 

Middle  name 

Sing  U  

Aubrey  

Kwokthonm. 

Toker  

HkJir  

Orhan. 

Toyama 

Takeo. 

Vareedayah  .. 

Lawrence. 

Venigalla 

Vijaya 

Lakshmi. 

Vourecas- 

Atalanta. 

Petalas. 

Watari  

Kensaku 

Pao. 

Weiner 

Gary 

Davkj. 

Approved:  January  5, 1999. 
Doug  Rogers, 

Chief,  Special  Projects  &■  Support  Branch, 

International  District. 

[FR  Doc.  99-1286  Filed  1-20-99;  8:45  am) 

BILUNQ  CODE  4830-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Minority 
Veterans,  Notice  of  Charter  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463)  of  October  6,  1972,  that  the 
Advisory  Committee  on  Minority 
Veterans  has  been  renewed  for  a  period 
beginning  January  8, 1999,  through 
December  31, 1999. 

Dated:  January  11, 1999. 

By  direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
[FR  Doc.  99-1313  Filed  1-20-99;  8:45  am] 
BILUNQ  CODE  832a-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Veterans'  Advisory  Committee  on 
Rehabilitation 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  Veterans* 
Advisory  Committee  on  Rehabilitation 
(VACOR),  authorized  by  Public  Law  96- 
466,  section  1521,  will  be  held  on 
February  2nd  through  4th,  1999.  The 
meeting  will  be  held  at  the  Washington 
Office  of  the  American  Legion,  1608  K 
Street  NW,  Washington,  DC  20006.  On 
February  2nd  and  3rd,  the  meeting  will 
convene  at  9:00  a.m.  and  adjourn  at  4:00 
p.m.  On  February  4th,  the  meeting  will 
convene  at  9:00  a.m.  and  adjourn  at 
12:00  noon.  The  purpose  of  the  meeting 
is  to  review  the  quality  of  the  services 
which  the  Department  of  Veterans 
Affairs  provides  to  disabled  veterans 
who  participate  in  VA  sponsored 
programs  of  rehabiUtation.  In  addition. 


the  Committee  will  conduct  an  internal 
business  meeting  focusing  on  past 
activities  and  future  initiatives. 

On  February  2nd,  the  meeting  will 
begin  with  opening  remarks  and  an 
overview  by  Mr.  Ronald  W.  Drach. 
Committee  Chairman.  Mindy  Aisen, 
M.D.,  Director,  Rehabilitation  Research 
and  Development  Service,  will  present 
a  progress  report  on  selected 
rehabilitation  research  projects,  as  well 
as  comment  on  the  overall  state  of 
rehabilitation  research  within  the 
Department.  Alfonso  Batres,  Ph.D., 
Chief  Officer,  Readjustment  Counseling 
Service,  will  address  the  Committee  on 
the  history  of  VA  community-based  vet 
centers  and  their  role  in  the  process  of 
veterans'  post-war  rehabilitation.  The 
afternoon  portion  will  consist  of  a 
rehabilitation  over-view  by  Mr. 
Frederick  Downs,  Chief  Consultant, 
Prosthetics  and  Sensory  Aids  Service. 
The  meeting  will  conclude  with  two 
Committee  task-force  reviews  on  the 
nature  of  outside  service  contracting  by 
the  Vocational  Rehabilitation  and 
Counseling  Service  and  the  operative 
goals  which  guide  the  behaviors  of  that 
program. 

On  February  3rd,  Mr.  Dermis  Duffy, 
Assistant  Secretary  for  Policy  and 
Planning,  will  provide  a  presentation  on 
veteran  rehabilitation  in  a  "One-VA" 
Environment.  Later,  Mr.  Hershel  W. 
Gober,  Deputy  Secretary,  will  give  a 
historical  overview  of  VA's  veterans 
rehabilitation  programs.  The  afternoon 
session  will  be  devoted  in  its  entirety  to 
a  panel  discussion  conducted  by 
spokespersons  from  veterans  service 
organizations  on  the  quality  of 
constituent  experiences  with  the 
Vocational  RehabiUtation  Program  and 
recommendations  for  program  change. 

The  February  4th  meeting  will 
encompass  a  review  of  past  unfinished 
business,  recommendations  for  program 
changes,  and  a  discussion  of  future 
meeting  sites  and  future  agenda  topics. 

All  meetings  will  be  open  to  the 
general  public  and  statements  may  be 
submitted  by  the  general  public  at  the 
February  4th  morning  meeting.  If 
additional  information  is  needed,  please 
contact  Frank  J.  Donlan,  Counseling 
Psychologist,  Department  of  Veterans 
Affairs,  at  (202)  273-7436. 

Dated:  January  12,  1999. 

By  Direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
(FR  Doc.  99-1312  Filed  1-20-99;  8:45  am] 
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contains  editonal  con-ections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
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Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categones 
elsewfiere  in  ttie  issue. 


DEPARTMErfT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


i. 


9  CFR  Parts  50,  77  and  91 
[Docket  No.  92-p76-2] 
RIN0679-AA53| 

Tuberculosis  In  Captive  Cervids 

Correction 

In  rule  dociiment  98-34726  beginning 
on  page  72104  in  the  issue  of  December 
31,  1998.  make  the  following 
corrections:     | 

1.  On  page  72104,  in  the  first  colimm, 
the  CFR  headijig  is  corrected  to  read  as 
set  forth  above. 


2.  On  the  same  page,  in  the  same 
column,  in  the  first  line  after 
EFFECTIVE  DATE:,  add  "February  1. 
1999.". 

[PR  Doc.  C8-34726  Filed  1-20-99;  8:45  am] 
BILUNQ  CODE  1S06-01-O 

DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 
Agriculture  Marketing  Service 

7  CFR  Part  59 

9  CFR  Chapter  III 
[Docket  No.  97-045F] 

Agency  Responsibilities,  Organization, 
and  Terminology 

Correction 

In  rule  docmnent  98-34358, 
beginning  on  page  72352,  in  the  issue  of 
Thursday,  December  31. 1998,  make  the 
following  correction: 

On  page  72352,  in  the  first  colmnn, 
after  the  heading  DATES:  insert 
"Effective  Date:". 

|FR  Doc.  C8-34358  Filed  1-20-99;  8:45  am] 
BILUNG  CODE  1506-01-O 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  1 

Voting  by  Interested  Members  of  Self- 
Regulatory  Organization  Governing 
Boards  and  Committees 

Correction 

In  rule  document  98-34516, 
beginning  on  page  16,  in  the  issue  of 
Monday,  January  4, 1999,  make  the 
following  corrections: 

1.  On  page  16,  in  the  first  colimin, 
under  the  heading  L  Introduction,  in 
the  second  line,  "5a(l)(17)"  should  read 
"5a(a)(17)". 

§1.69    [Corrected] 

2.  On  page  23,  in  the  second  column, 
in  §  1.69(a)(8),  in  the  first  line,  "8 
(Significant  action)"  should  read  "(8) 
Significant  action". 

[FR  Doc.  C8-34516  Filed  1-20-99;  8:45  am] 
BILLING  COOE  1S06-01-O 
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DEPARTMEMT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  0-10630  thru  D-10632,  et 

-..        J 

Proposed  Exemptions;  Genito  Urinary 
Surgeons,  Inc.  Profit  Sharing  Plan 
(GUS  Plan);  Michael  J.  Rosenberg 
Money  Purchase  Pension  Plan 
(RosentMrg  Plan);  Robert  Savage 
Qualified  Retirement  Plan  (Savage 
Plan)  (Colieotiveiy,  the  Plans) 

AGENCY:  Pention  and  Welfare  Benefits 
Administratipn,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  T^is  document  contains 
notices  of  pendency  before  the 
Department  ©f  Labor  (the  Department)  of 
proposed  examptions  from  certain  of  the 
prohibited  tr  msaction  restrictions  of  the 
Employee  Ratirement  Income  Security 
Act  of  1974  fj^e  Act)  and/or  the  Internal 
Revenue  Codje  of  1986  (the  Code). 

Written  Consents  and  Hearing 
Requests 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
comments,  ahd  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitionsjof  section  406(b)  of  the  Act, 
requests  for  hearing  within  45  days  from 
the  date  of  publication  of  this  Federal 
Register  Notice.  Comments  and  requests 
for  a  hearing!  should  state:  (1)  the  name, 
address,  and]  telephone  number  of  the 
person  makibg  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 
manner  in  wiiich  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  ^ddressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  [hearing  (at  least  three 
copies)  shoukil  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Examption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  donstitution  Avenue,  N.W., 
Washington  J  D.C.  20210.  Attention: 
AppUcation  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  wil|  be  available  for  public 
inspection  iik  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 


Labor,  Roon 


Avenue,  N.V^,  Washington,  D.C.  2021&. 


N-5507.  200  Constitution 


Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17,  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
simimarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Genito-Urinary  Surgeons,  Inc.  Profit  Sharing 
Plan  (GUS  Plan);  Michael  J.  Rosenberg 
Money  Purchase  Pension  Plan  (Rosenberg 
Plan);  Robert  Savage  Qualified  Retirement 
Plan  (Savage  Plan)  (collectively,  the  Plans) 
Located  in  Toledo,  Ohio 

[Application  Nos.  D-10630,  D-10631  and  D- 
10632,  respectively] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  C.F.R.  Part  2570,  Subpart  B 
(55  FR  32836,  32847,  August  10,  1990). 
If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to:  (1)  the  cash  sale  of 
certain  shares  of  preferred  stock  (the 
Preferred  Stock)  issued  by  TTC 
Holdings  hic.  (TTC)  to  TTC,  by  the 
individually-directed  account  of  Dr. 
Gregor  Emmert  in  the  GUS  Plan  (the 
Emmert  Account),  by  the  individually- 


directed  account  of  Mr.  Michael  J. 
Rosenberg  in  the  Rosenberg  Plan  (the 
Rosenberg  Account),  and  by  the 
individually-directed  account  of  Mr. 
Robert  Savage  in  the  Savage  Plan  (the 
Savage  Account)  (collectively,  the 
Accounts);  and  (2)  the  subsequent 
purchase  of  certain  shares  of  common 
stock  (the  Common  Stock)  issued  by 
TTC  by  Messrs.  Emmert,  Rosenberg  and 
Savage  (collectively;  the  Participants), 
in  their  own  name,  from  TTC  piu^uant 
to  an  agreement  with  TTC  that  the 
purchase  of  the  Common  Stock  was  to 
occur  immediately  after  the  sale  of  the 
Preferred  Stock  by  the  Plans;  provided 
that  the  following  conditions  were  met: 

(a)  The  sale  of  the  Preferred  Stock  to 
TTC  by  the  Accounts  and  the  purchase 
of  the  Common  Stock  from  TTC  by  the 
Participants,  acting  in  their  individual 
capacity,  were  one-time  transactions  for 
cash; 

(b)  The  transactions  described  in  (a) 
above  took  place  on  the  same  business 
day; 

(c)  The  amount  paid  to  the  Accounts 
by  TTC  was  the  fair  market  value  of  the 
Preferred  Stock,  as  determined  by  a 
qualified  independent  appraiser  at  the 
time  of  the  sale; 

(d)  The  Participants,  in  their 
individual  capacity,  purchased  fit)m 
TTC  shares  of  the  Common  Stock  which 
were  equal  in  number  and  value  to  the 
shares  of  Preferred  Stock  sold  by  the 
Accounts  to  TTC; 

(e)  A  qualified  independent  fiduciary 
(the  Independent  Fiduciary)  determined 
that  the  transactions  described  herein 
were  in  the  best  interests  and  protective 
of  the  Accounts  at  the  time  of  the 
transactions;  and 

(f)  The  Independent  Fiduciary 
supervised  the  transactions;  assured  that 
the  conditions  of  this  proposed 
exemption  were  met;  and  took  whatever 
actions  necessary  to  protect  the  interests 
of  the  Accoimts,  including  reviewing 
amounts  paid  by  TTC  for  the  Preferred 
Stock. 

EFFECTIVE  DATE:  This  exemption,  if 
granted,  will  be  effective  as  of  December 
1, 1998. 

Sununary  of  Facts  and  Representations 

1.  The  applicants  describe  the  Plans 
and  the  Accounts  as  follows: 

a.  The  GUS  Plan  is  an  individual 
account,  defined  contribution  plan 
sponsored  by  Genito-Urinary  Surgeons, 
Inc.,  a  medical  practice  located  in 
Toledo,  Ohio.  The  trustee  of  the  GUS 
Plan  is  the  Fifth-Third  Bank.  Currently, 
the  GUS  Plan  has  45  participants  and 
holds  assets  valued  at  approximately 
$19,900,000.  As  of  August  12,  1998  the 
Emmert  Account  held  assets  valued  at 
$1,480,734.07. 
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b.  The  Rosenberg  Plan  is  an 
individual  account,  defined 
contribution  plan  sponsored  and 
trusteed  by  Michael  J.  Rosenberg. 
Currently,  the  Rosenberg  Plan  has  two 
participants  and  holds  assets  valued  at 
approximately  $266,000.  As  of 
December  31, 1997,  the  Rosenberg 
Account  held  assets  valued  at  $231,380. 

c.  The  Savage  Plan  is  an  individual 
account,  defined  contribution  plan 
sponsored  and  trusteed  by  Robert 
Savage.  Ciurently,  the  Savage  Plan  has 
45  participants  and  holds  assets  valued 
at  $2,200,000.  As  of  December  31,  1997, 
the  Savage  Account  held  assets  valued 
at  $1,174,488.15. 

2.  TTC.  the  issuer  of  the  Preferred 
Stock,  is  an  Ohio  corporation  that  was 
incorporated  in  April  1990.  The  Trust 


Plan 


Company  of  Toledo  (TTCOT)  is  a 
wholly-owned  subsidiary  of  TTC.  The 
appUcant  represents  that  TTCOT  is  a 
"Bank"  as  that  term  is  defined  in 
Section  202(a)(2)  of  the  Investment 
Advisers  Act  of  1940.' 

3.  TTC  was  capitalized  with  one  class 
of  common  stock  (the  Common  Stock), 
one  class  of  Preferred  Stock  and 
$1,000,000  of  9%  debentiu-es  (the 
Debentures).  Originally,  3,531  shares  of 
Common  Stock  were  outstanding  prior 
to  the  subject  transactions.  These  shares 
were  owned  in  equal  amounts  by 
Theodore  T.  Hahn,  Julie  B.  Higgins  and 
David  A.  Suavely.  These  individuals  are 
the  three  foimders.  principals  and 
partners  of  TTC. 

Prior  to  the  subject  transactions,  there 
were  20,000  shares  of  the  Preferred 


Stock  outstanding  that  were  held  by  65 
different  shareholders.  The  Preferred 
Stock  was  issued  by  TTC  through  a 
private  offering  that  took  place  in  1990. 
The  offering  provided  investors  with  the 
opportunity  to  acquire  units  comprised 
of  200  shares  of  Preferred  Stock  and  one 
$10,000  Debenture,  which  had  a 
matiuity  date  of  December  31.  2000.2 
The  price  for  each  unit  was  $30,000.  Of 
this  amount,  $20,000  was  allocated  to 
the  Preferred  Stock  and  $10,000  was 
allocated  to  the  Debenture. ^ 

The  following  table  outlines  the 
percentage  of  each  Participant's 
Account  assets  invested  in  the  units  of 
Preferred  Stock  and  Debentures  at  the 
time  of  acquisition  and  at  the  time  of  the 
subject  trans  action:* 


Emmert  .... 
Rosent)erg 
Savage  


Shares  of 

preferred 

stock 


200 
200 
200 


Cost 


$20,000 
20,000 
20.000 


Debenture 


S1 0.000 
10.000 
10.000 


%  Assets 
ttien 


7.5 

48 

16.5 


%  Assets 
rx)w 


5.3 

23.4 

6.5 


4.  While  owning  shares  of  the 
Preferred  Stock,  each  Account  had  been 
a  minority  shareholder  of  TTC. 
However,  the  appUcants  represent  that 
the  Participants  did  not,  in  their 
individual  capacity,  own  shares  of  the 
Preferred  Stock  prior  to  the  subject 
transactions.  As  such,  the  applicants 
state  that  the  purchase  of  shares  of  the 
Common  Stock  by  the  Participants 
pursuant  to  the  subject  transaction  did 
not  cause  any  of  the  Participants  to 
become  majority  shareholders  of  TTC. 
The  applicants  further  represent  that 
none  of  the  Participants  was,  or 
currently  is,  an  officer,  director, 
principal  or  employee  of  TTC  or 
TTCOT.  Finally,  the  applicants 
represent  that,  at  the  time  of  original 
acquisition  of  the  Preferred  Stock  by  the 
Accoimts,  neither  TTC  nor  TTCOT  was 
a  party  in  interest  with  respect  to  the 
Plans. 

5.  TTC  recently  obtained  authority 
from  its  shareholders  to  amend,  by  total 
restatement,  its  Amended  and  Restated 


■  The  applicant  represents  that  under  Section 
202(a)(2)  of  the  Investment  Advisers  Act  of  1940. 
a  "Bank"  means  (A)  banking  institution  organized 
under  the  laws  of  the  United  States,  (B)  a  member 
bank  of  the  Federal  Reserve  System,  (C)  any  other 
institution  or  trust  company,  whether  incorporated 
or  not,  doing  business  under  the  laws  of  any  State 
of  the  United  States,  a  substantial  portion  of  the 
business  of  which  consists  of  receiving  deposits  or 
exercising  fiduciary  powers  similar  to  those 
permitted  to  national  banks  under  the  authority  of 
the  U.S.  Comptroller  of  the  Currency,  and  which  is 
sufwrvised  and  examined  by  State  or  Federal 
authority  having  supervision  over  banks,  and  which 
is  not  operated  for  the  purpose  of  evading  the 


Articles  of  Incorporation.  Due  to 
business  and  income  tax  considerations. 
TTC  adopted  the  Second  Amended  and 
Restated  Articles  of  Incorporation  to 
change  its  corporate  tax  status,  in 
accordance  with  section  1362  of  the 
Code,'  fi^m  a  Subchapter  C  corporation 
to  a  Subchapter  S  corporation  for  the 
taxable  years  commencing  January  1, 
1999.  As  part  of  the  change,  the 
amendment  called  for  the  full 
conversion  of  the  Preferred  Stock  into 
Common  Stock. 

6.  On  May  1,  1998,  TTC  sent  certain 
documents  to  its  shareholders, 
including  the  Participants.  These 
documents  stated  that  TTC  planned  to 
redeem,  via  cancellation,  all  of  the 
shares  of  the  Preferred  Stock  held  by 
those  shareholders  who  would  have 
adverse  tax  consequences  from 
continued  ownership  of  shares  in  a 
Subchapter  S  corporation  or  who  were 
ineligible  to  hold  shares  in  a  Subchapter 
S  corporation  pursuant  to  the  Code. 


provisions  of  this  subchapter,  and  (O)  a  receiver, 
conservator,  or  other  liquidating  agent  of  any 
institution  or  firm  included  in  clauses  (A).  (B),  or 
(C)  of  this  paragraph. 

^The  outstanding  principal  amount  of  the 
Debentures  held  by  the  Accounts  and  other 
investors  was  prepaid  by  TTC  in  December  1998. 
prior  to  the  subject  transactioru,  in  accordance  with 
terms  of  the  Debentures. 

'  Pursuant  to  the  Memorandum,  dividends  were 
not  expected  to  be  paid  on  the  Preferred  Stock,  and 
no  dividends  were  paid  on  such  shares. 

*The  Department  notes  that  the  Internal  Revenue 
Service  has  taken  the  position  that  a  lack  of 
diversification  of  investments  may  raise  questions 


TTC  provided  a  mechanism  whereby 
eligible  shareholders,  including 
employee  benefit  plans,  could  designate 
a  related  party  to  purchase  shares  of 
TTC  Common  Stock  equal  to  the 
number  of  shares  sold  by  the  Accounts. 
Such  purchase  was  to  be  for  a  cash 
amount  equal  to  the  price  paid  per  share 
by  TTC  for  redemption  of  the  Preferred 
Stock. 

7.  The  applicants  request  exemptive 
relief  for  the  sale  of  the  Preferred  Stock 
by  each  Account  to  its  respective 
Participant.  The  applicants  represent 
that  the  Accounts  benefitted  from 
significant  appreciation  since 
purchasing  the  Preferred  Stock  as 
demonstrated  by  the  fact  that  the  value 
of  the  Preferred  Stock  increased  from 
$100  per  share  in  1990  to  $291.70  as  of 
December  31, 1997.*  The  applicants 
believe  that  at  the  time  of  the  subject 
transactions,  price  levels  were  such  that 
an  excellent  opportunity  for  the  sale  of 
the  Preferred  Stock  existed. 
Accordingly,  they  wished  to  sell  the 


in  regard  to  the  exclusive  benefit  rule  under  section 
401(a)  of  the  Code.  See.  e.g.  Rev.  Rul.  73-S332, 
1973-2  C.B.  128.  However,  it  is  not  within  the 
purview  of  the  Department's  jurisdiction  to  express 
an  opinion  in  this  proposed  exemption  regarding 
whether  violations  of  the  Code  have  taken  place 
with  respect  to  the  purchase  and  subsequent 
retention  of  the  Stock  by  Mr.  Rosenberg. 

'Section  1362  of  the  Code  contains  provisions 
which  allow  a  small  business  corporation  to  elect 
and  terminate  Subchapter-S  corporate  status. 

*As  for  the  Debentures,  whic'.  were  redeemed  in 
annual  installments  of  $200,000  the  outstanding 
principal  amount  was  $400,000  as  of  March  31, 
1998. 
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Preferred  StocM  from  their  respective 
Accounts  to  enteure  that  each  Account 
reahzed  a  substantial  profit. 

In  addition,  me  applicants 
represented  that  the  continued  holding 
of  the  newly  is$ued  Common  Stock 
would  have  caBsed  the  Accounts  to 
incur  unrelated  business  income  tax 
pursuant  to  seqtion  512  of  the  Code. 

Due  to  the  afprementioned  reasons, 
the  applicants  ieek  relief  for  the 
following  transbctions:  (1)  the  cash  sale 
of  shares  of  thej  Preferred  Stock  to  TTC 
by  the  Emmert  Account,  the  Rosenberg 
Accoimt.  and  the  Savage  Account;  and 
(2)  the  subsequent  purchase  under  the 
above  describei  i  agreement  with  TTC  of 
an  equal  numb  ;r  and  value  of  shares  of 
the  Common  Stock  by  Messrs.  Emmert. 
Rosenberg  and  [Savage,  in  their  own 
name,  from  TTC  immediately  after  the 
sale  by  the  Acdounts. 

8.  Tne  sales  price  for  the  Preferred 
Stock  was  obtajned  through  a  written 
valuation  of  th^  shares  dated  May  6, 
1998  prepared  py  Austin  Financial 
Services,  Inc.  (Austin),  a  qualified, 
independent  c()nsulting  firm  with 
substantial  experience  in  the  financial 
services  industry.  Austin  was  retained 
by  the  TTC  Boird  of  Directors  for  the 
purpose  of  valuing  TTC  and  its  shares 
of  Preferred  St^ck  and  Common  Stock. 
In  determining  fair  market  value  of  the 
Preferred  and  Common  Stock,  Austin 
relied  on  the  djscounted  cash  flow 
method  and  thfe  capitalization  of 
earnings  methdd.  After  weighing  the 
two  methods.  Austin  determined  that 
the  fair  marketlvalue  of  all  the 
outstanding  shbres  of  the  Preferred  and 
Common  Stocl^  was  approximately 
$7,263,035.  or  S308.66  per  share  for 
each  outstanding  share  of  Preferred  and 
Common  StocH.  Austin  updated  this 
valuation  at  th0  time  of  the  transaction, 
and  reached  thb  same  conclusion 
regarding  the  f»ir  market  value. 
Accordingly,  epch  Account  received  a 
total  of  $61.73t  for  its  shares  of 
Preferred  Stock,  as  of  the  date  of 
Conversion. 

9.  TTC  also  Engaged  the  law  firm  of 
Callister  Nebel^er  &  McCullough  of  Salt 
Lake  City,  Utafc  (CNM)  to  serve  as  the 
Independent  Fiduciary  for  the  Plans. 
CNM,  which  represented  that  it  had 
experience  serving  as  independent 
fiduciary  for  employee  benefit  plans, 
was  hired  to  rdview  the  offer  of 
redemption  of  Ihe  Preferred  Stock,  to 
render  an  opinjion  as  to  the  prudence  of 
the  investment  decisions  relating 
thereto,  and  to,  direct  the  sale  of  shares 
as  appropriate]  In  a  report  dated  April 
29,  1998  (the  Report).  CNM 
acknowledged  its  appointment  as  the 
Independent  fiduciary  for  the  Accounts 
regarding  the  ^bject  transactions. 


As  the  Independent  Fiduciary,  CNM 
determined  whether  the  subject 
transactions,  and  the  actions  taken  by 
the  Accounts  in  connection  therewith, 
were  in  the  best  interests  of  such 
Accounts  and  in  accordance  with  the 
requirements  of  the  Act.  Before  doing 
so,  each  Participant  made  a  separate 
determination  that  the  proposed 
transactions  would  be  in  the  best 
interests  of  their  Accounts.  Subsequent 
to  arriving  at  this  conclusion,  a 
determination  was  made  to  retain  CNM 
as  Independent  Fiduciary  for  the 
Accounts  to  ensure  that  the  terms  of 
such  transactions,  including  the 
appraisal  made  of  the  fair  market  value 
of  the  Preferred  Stock,  would  be 
protective  of  the  Accounts. 

In  a  letter  dated  August  25, 1998  that 
was  submitted  to  the  Department,  CNM 
acknowledged  that,  as  an  independent 
fiduciary,  it  understood  the  duties  and 
responsibilities  imposed  by  the  Act. 
Further.  CNM  concluded  that  the 
subject  transactions  would  be  prudent 
and  in  the  best  interest  of  each  of  the 
Accounts.  Finally,  CNM  stated  that  it 
would  ensure,  among  other  things,  that 
the  fair  market  value  of  the  Preferred 
Stock  would  be  updated  on  the  date  of 
the  transactions,  and  that  each  Accoimt 
would  receive  the  correct  amount  of 
cash  for  the  Preferred  Stock. 

10.  The  Independent  Fiduciary 
appointed  Houlihan  Valuation  Advisors 
(HVA).  an  independent  appraisal  firm 
maintaining  offices  in  Salt  Lake  City. 
Utah,  to  provide  an  opinion  as  to  the 
fairness  (the  Fairness  Opinion)  of  the 
proposed  sale  transaction  from  a 
financial  standpoint.  In  the  Fairness 
Opinion.  HVA  stated  that  the  Preferred 
Stock  was  essentially  equivalent  to  the 
Common  Stock  because  the  Preferred 
Stock;  (a)  was  convertible  at  the  option 
of  the  holder  into  Common  Stock;  (b) 
had  voting  privileges  identical  to  the 
Common  Stock;  and  (c)  paid  no 
preferred  dividends.  The  Preferred 
Stock  did  have  a  $100  per  share 
liquidation  presence;  however, 
according  to  HVA,  the  fair  market  value 
of  TTC  is  significantly  higher  than  its 
liquidation  value,  rendering  this 
liquidation  preference  virtually 
meaningless. 

Based  on  the  foregoing,  HVA 
concluded  that  the  sale  of  the  Preferred 
Stock  by  the  Accounts  to  TTC  would  be 
fair  to  the  Accounts  because  the 
Accounts  would  receive  adequate 
consideration  for  their  shares. 

11.  In  summary,  the  applicant 
represents  that  the  subject  transactions 
satisfied  the  statutory  criteria  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  because: 


(a)  The  sale  of  the  Preferred  Stock  to 
TTC  by  the  Accounts  and  the  purchase 
of  the  Common  Stock  from  TTC  by  the 
Participants,  in  their  individual 
capacity,  were  one-time  transactions  for 
cash; 

(b)  The  transactions  described  in  (a) 
above  took  place  on  the  same  business 

day; 

(c)  The  amount  paid  to  the  Accoimts 
by  TTC  was  the  fair  market  value  of  the 
Preferred  Stock,  as  determined  by  a 
qualified  independent  appraiser  at  the 
time  of  the  sale; 

(d)  The  Participants,  in  their 
individual  capacity,  purchased  from 
TTC  shares  of  the  Common  Stock  which 
were  equal  in  number  and  value  to  the 
shares  of  Preferred  Stock  sold  by  the 
Accounts  to  TTC; 

(e)  The  Independent  Fiduciary 
determined  that  the  transactions 
described  herein  were  in  the  best 
interests  and  protective  of  the  Accounts 
at  the  time  of  the  transactions;  and 

(f)  The  Independent  Fiduciary 
supervised  the  transactions;  assured  that 
the  conditions  of  this  proposed 
exemption  were  met;  and  took  whatever 
actions  necessary  to  protect  the  interests 
of  the  Accoimts,  including  reviewing 
amounts  paid  by  TTC  for  the  Preferred 
Stock. 

Notice  to  Interested  Persons:  Because 
the  only  assets  of  the  Plans  involved  in 
the  subject  transactions  are  those  held 
in  the  Accounts,  and  no  other 
participants  in  the  Plems  are  affected  by 
the  transactions,  it  has  been  determined 
that  there  is  no  need  to  distribute  this 
notice  of  proposed  exemption  to  any 
interested  persons  other  than  the 
Participants.  Comments  and  requests  for 
a  hearing  on  the  proposed  exemption 
are  due  30  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Scott  Frazier  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Mellon  Financial  Markets,  Inc.  (Mellon) 
Located  in  Pittsburgh,  Pennsylvania 

[Application  No.  0-10695) 
Proposed  Exemption 

/.  Transactions 

A.  The  restrictions  of  sections  406(a) 
and  407(a)  of  the  Act  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code 
shall  not  apply  to  the  follovdng 
transactions  involving  trusts  and 
certificates  evidencing  interests  therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
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the  sponsor  or  underwriter  and  an 
employee  beneht  plan  when  the 
sponsor,  servicer,  trustee  or  insiuer  of  a 
trust,  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust,  or 
an  obligor  is  a  party  in  interest  with 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  cwtificates  by  a  plan  in 
the  secondary  market  for  such 
certificates;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.A.(l)  or  (2). 
Notwithstanding  the  foregoing,  section 
I.A.  does  not  provide  an  exemption  from 
the  restrictions  of  sections  406(a)(1)(E). 
406(a)(2)  and  407  for  the  acquisition  or 
holding  of  a  certificate  on  behalf  of  an 
Excluded  Plan  by  any  person  who  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
assets  of  that  Excluded  Plan.' 

B.  The  restrictions  of  sections 
406(b)(1)  and  406(b)(2)  of  the  Act.  and 
the  taxes  imposed  by  section  4975(a) 
and  (b)  of  the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code,  shall  not 
apply  to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  a  plan 
when  the  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  investment  of  plan 
assets  in  the  certificates  is  (a)  an  obligor 
with  respect  to  5  percent  or  less  of  the 
fair  market  value  of  obligations  or 
receivables  contained  in  the  trust,  or  (b) 
an  affihate  of  a  person  described  in  (a); 
if: 

(i)  The  plan  is  not  an  Excluded  Plan; 

(ii)  Solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
Restricted  Group: 

(iii)  A  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition;  and 

(iv)  hnmediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 


discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity.*  For  purposes  of  this 
paragraph  D.(l)(iv)  only,  an  entity  will 
not  be  considered  to  service  assets 
contained  in  a  trust  if  it  is  merely  a 
subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  conditions 
set  forth  in  paragraphs  B.(l)(i),  (iii)  and 
(iv)  are  met;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.E.  (1)  or  (2). 

C.  The  restrictions  of  sections  406(a), 
406(b)  and  407(a)  of  the  Act,  and  the 
taxes  imposed  by  section  4975(a)  and  (b) 
of  the  Code  by  reason  of  section  4975(c) 
of  the  Code,  shall  not  apply  to 
transactions  in  connection  with  the 
servicing,  management  and  operation  of 
a  trust,  provided: 

(1)  Such  transactions  are  carried  out 
in  accordance  with  the  terms  of  a 
binding  pooling  and  servicing 
arrangement;  and 

(2)  The  pooling  and  servicing 
agreement  is  provided  to,  or  described 
in  all  material  respects  in,  the 
prospectus  or  private  placement 
memorandum  provided  to  investing 
plans  before  they  purchase  certificates 
issued  by  the  trust.' 
Notwithstanding  the  foregoing,  section 
I.e.  does  not  provide  an  exemption  from 
the  restrictions  of  section  406fb)  of  the 
Act,  or  from  the  taxes  imposed  by 
reason  of  section  4975(c)  of  the  Code, 
for  the  receipt  of  a  fee  by  a  servicer  of 
the  trust  from  a  person  other  than  the 
trustee  or  sponsor,  unless  such  fee 
constitutes  a  "qualified  administrative 
fee"  as  defined  in  section  III.S. 

D.  The  restrictions  of  sections  406(a) 
and  407(a)  of  the  Act,  and  the  taxes 
imposed  by  sections  4975  (a)  and  (b)  of 
the  Code  by  reason  of  sections 
4975(c)(1)  (A)  through  (D)  of  the  Code, 
shall  not  apply  to  any  transactions  to 


'  Section  I.A.  provides  no  relief  from  sections 
406(a)(1)(E).  406(a)(2)  and  407  for  any  person 
rendering  investment  advice  to  an  Excluded  Plan 
within  the  meaning  of  section  3(21)(A)(ii)  and 
regulation  29  CFR  2510.3-21(c). 


•  For  purposes  of  this  proposed  exemption,  each 
plan  participating  in  a  commingled  fund  (such  as 
a  bank  collective  trust  fund  or  insurance  company 
pooled  separate  account)  shall  be  considered  to 
own  the  same  proportionate  undivided  interest  in 
each  asset  of  the  commingled  fund  as  its 
proportionate  interest  in  the  total  assets  of  the 
commingled  fund  as  calculated  on  the  most  recent 
preceding  valuation  date  of  the  fund. 

*In  the  case  of  a  private  placement  memorandum, 
such  memorandum  must  contain  substantially  the 
same  information  that  would  be  disclosed  in  a 
prospectus  if  the  offering  of  the  certificates  were 
made  in  a  registered  public  offering  under  the 
Securities  Act  of  1933.  In  the  Department's  view, 
the  private  placement  memorandum  must  contain 
sufiicient  Information  to  permit  plan  Tiduciaries  to 
make  informed  investment  decisions. 


which  those  restrictions  or  taxes  would 
otherwise  apply  merely  because  a 
person  is  deemed  to  be  a  party  in 
interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)  (F),  (G),  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)  (F), 
(G),  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan's  ownership  of 
certificates. 

//.  General  Conditions 

A.  The  relief  provided  imder  Part  I  is 
available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm's-length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  from  a  rating 
agency  (as  defined  in  section  III.W.)  at 
the  time  of  such  acquisition  that  is  in 
one  of  the  three  highest  generic  rating 
categories; 

(4)  The  trustee  is  not  an  afiiliate  of 
any  other  member  of  the  Restricted 
Group.  However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a  servicer 
solely  because  the  trustee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
servicer  pursuant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providing  for  such  succession  upon  the 
occurrence  of  one  or  more  events  of 
default  by  the  servicer; 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  under  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  servicer's 
reasonable  expenses  in  connection 
therewith; 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
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Exchange  Conimission  under  the 
Securities  Act|of  1933;  and 

(7)  In  the  event  that  the  obligations 
used  to  fund  a  trust  have  not  all  been 
transferred  to  the  trust  on  the  closing 
date,  additional  obligations  as  specified 
in  subsection  lII.B.(l)  may  be  transferred 
to  the  trust  dufing  the  pre-funding 
period  (as  defined  in  section  III.BB.)  in 
exchange  for  attnounts  credited  to  the 
pre-funding  account  (as  defined  in 
section  III.Z.).  provided  that: 

(a)  The  pre-:  unding  limit  (as  defined 
in  section  lU.AA.)  is  not  exceeded; 

fb)  All  suchadditional  obligations 
meet  the  sama  terms  and  conditions  for 
eligibiUty  as  those  of  the  original 
obligations  used  to  create  the  trust 
corpus  (as  described  in  the  prospectus 
or  private  pla<}ement  memorandum  and/ 
or  pooUng  and  servicing  agreement  for 
such  certificatjes),  which  terms  and 
conditions  haVe  been  approved  by  a 
rating  agency.  Notwithstanding  the 
foregoing,  the  iterms  and  conditions  for 
determining  tke  eligibility  of  an 
obligation  maj^  be  changed  if  such 
changes  receif  e  prior  approval  either  by 
a  majority  of  the  outstanding 
certificateholaers  or  by  a  rating  agency; 

(c)  The  transfer  of  such  additional 
obligations  tojthe  trust  during  the  pre- 
funding  period  does  not  result  in  the 
certificates  receiving  a  lower  credit 
rating  from  a  nting  agency  upon 
termination  of  the  pre-funding  period 
than  the  rating  that  was  obtained  at  the 
time  of  the  initial  issuance  of  the 
certificates  by  the  trust; 

(d)  The  weighted  average  annual 
percentage  interest  rate  (the  average 
interest  rate)  lor  all  of  the  obhgations  in 
the  trust  at  tht  end  of  the  pre-funding 
period  will  n^t  be  more  than  100  basis 
points  lower  ifian  the  average  interest 
rate  for  the  obligations  which  were 
transferred  to  the  trust  on  the  closing 
date; 

(e)  In  order  jto  ensure  that  the 
characteristics  of  the  receivables 
actually  acquired  during  the  pre- 
funding  perioid  are  substantially  similar 
to  those  whic)i  were  acquired  as  of  the 
closing  date,  the  characteristics  of  the 
additional  obligations  will  either  be 
monitored  byia  credit  support  provider 
or  other  insurance  provider  which  is 
independent  of  the  sponsor,  or  an 
independent  accountant  retained  by  the 
sponsor  will  provide  the  sponsor  with  a 
letter  (with  cqpies  provided  to  the  rating 
agency,  the  underwriter  and  the 
trustees)  stating  whether  or  not  the 
characteristic^  of  the  additional 
obhgations  cc^nform  to  the 
characteristic^  of  such  obhgations 
described  in  the  prospectus,  private 
placement  memorandum  and/ or  pooling 
and  servicing]  agreement.  In  preparing 


such  letter,  the  independent  accountant 
will  use  the  same  type  of  procedures  as 
were  applicable  to  the  obligations  which 
were  transferred  as  of  the  closing  date; 

(f)  The  pre-funding  period  shall  be 
described  in  the  prospectus  or  private 
placement  memorandum  provided  to 
investing  plans;  and 

(g)  The  trustee  of  the  trust  (or  any 
agent  with  which  the  trustee  contracts 
to  provide  trust  services)  will  be  a 
substantial  financial  institution  or  trust 
company  experienced  in  trust  activities 
and  famihar  with  its  duties, 
responsibilities  and  liabihties  as  a 
fiduciary  under  the  Act.  The  trustee,  as 
the  legal  owner  of  the  obligations  in  the 
trust,  will  enforce  all  the  rights  created 
in  favor  of  certificateholders  of  such 
trust,  including  employee  benefit  plans 
subject  to  the  Act. 

B.  Neither  any  imderwriter,  sponsor, 
trustee,  servicer,  insurer,  nor  any 
obligor,  unless  it  or  any  of  its  affiliates 
has  discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Part  I,  if  the  provision 
of  subsection  n.A.(6)  above  is  not 
satisfied  with  respect  to  acquisition  or 
holding  by  a  plan  of  such  certificates, 
provided  that  (1)  such  condition  is 
disclosed  in  the  prospectus  or  private 
placement  memorandum:  and  (2)  in  the 
case  of  a  private  placement  of 
certificates,  the  trustee  obtains  a 
representation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  from  each  initial 
purchaser  to  the  effect  that,  so  long  as 
such  initial  purchaser  (or  any  transferee 
of  such  initial  purchaser's  certificates)  is 
required  to  obtain  from  its  transferee  a 
representation  regarding  comphance 
with  the  Securities  Act  of  1933,  any 
such  transferees  will  be  required  to 
make  a  written  representation  regarding 
compliance  with  the  condition  set  forth 
in  subsection  II.A.(6)  above. 

///.  Definitions 

For  piuposes  of  this  proposed 
exemption: 
A.  "Certificate"  means: 

(1)  a  certificate — 

(a)  That  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust;  and 

(b)  That  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  or 

(2)  A  certificate  denominated  as  a 
debt  instrument — 

(a)  That  represents  an  interest  in  a 
Real  Estate  Mortgage  Investment 
Conduit  (REMIC)  or  a  Financial  Asset 


Securitization  Investment  Trust  (FASIT) 
within  the  meaning  of  section  860D(a) 
or  section  86GL,  respectively,  of  the 
Internal  Revenue  Code  of  1986;  and 

(b)  That  is  issued  by,  and  is  an 
obligation  of,  a  trust;  with  respect  to 
certificates  defined  in  (1)  and  (2)  above 
for  which  Mellon  or  any  of  its  affiliates 
is  either  (i)  the  sole  underwriter  or  the 
manager  or  co-manager  of  the 
underwriting  syndicate,  or  (ii)  a  selling 
or  placement  agent. 
For  purposes  of  this  proposed 
exemption,  references  to  "certificates 
representing  an  interest  in  a  trust" 
include  certificates  denominated  as  debt 
which  are  issued  by  a  trust. 

B.  "Trust"  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  (a)  Secured  consumer  receivables 
that  bear  interest  or  are  purchased  at  a 
discoxmt  (including,  but  not  limited  to, 
home  equity  loans  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association);  and/or' 

(b)  Seciued  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discoimt  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to,  qualified  equipment  notes 
secured  by  leases,  as  defined  in  section 
in.T);  and/or 

(c)  Obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property);  and/or 

(d)  Obhgations  that  bear  interest  or 
are  purchased  at  a  discount  and  which 
are  secured  by  motor  vehicles  or 
equipment,  or  quahfied  motor  vehicle 
leases  (as  defined  in  section  III.U);  and/ 


or 


(e)  "Guaranteed  govenunental 
mortgage  pool  certificates,"  as  defined 
in  29  CFR  2510.3-101  (i)(2};  and/or 

(f)  Fractional  undivided  interests  in 
any  of  the  obligations  described  in 
clauses  (a)-(e)  of  this  section  B.(l); 

(2)  Property  which  had  secured  any  of 
the  obhgations  described  in  subsection 
B.(l); 

(3)  (a)  Undistributed  cash  or 
temporary  investments  made  therewith 
matiuing  no  later  than  the  next  date  on 
which  distributions  are  to  be  made  to 
certificateholders;  and/or 

(b)  Cash  or  investments  made 
therewith  which  are  credited  to  an 
account  to  provide  payments  to 
certificateholders  pursuant  to  any  yield 
supplement  agreement  or  similar  yield 
maintenance  arrangement  to 
supplement  the  interest  rates  otherwise 
payable  on  obligations  described  in 
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subsection  III.B.(l)  held  in  the  trust, 
provided  that  such  arrangements  do  not 
involve  swap  agreements  or  other 
notional  principal  contracts;  and/or 

(c)  Cash  transferred  to  the  trust  on  the 
closing  date  and  permitted  investments 
made  therewith  which: 

(i)  Are  credited  to  a  pre-funding 
account  established  to  purchase 
additional  obligations  with  respect  to 
which  the  conditions  set  forth  in  clauses 
(aHg)  of  subsection  II.A.(7)  are  met 
and/or; 

(ii)  Are  credited  to  a  capitalized 
interest  account  (as  deBned  in  section 
m.X.);  and 

(iii)  Are  held  in  the  trust  for  a  period 
ending  no  later  than  the  first 
distribution  date  to  certificateholders 
occiuring  after  the  end  of  the  pre- 
funding  period. 

For  purposes  of  this  clause  (c)  of 
subsection  III.B.(3),  the  term  "permitted 
investments"  means  investments  which 
are  either:  (i)  Direct  obligations  of,  or 
obligations  fully  guaranteed  as  to  timely 
payment  of  principal  and  interest  by  the 
United  States,  or  any  agency  or 
instrumentality  thereof,  provided  that 
such  obligations  are  backed  by  the  full 
faith  and  credit  of  the  United  States  or 
(ii)  have  been  rated  (or  the  obHgor  has 
been  rated)  in  one  of  the  three  highest 
generic  rating  categories  by  a  rating 
agency;  are  described  in  the  pooling  and 
servicing  agreement;  and  are  permitted 
by  the  rating  agency;  and 

(4)  Rights  of  the  trustee  under  the 
pooling  and  servicing  agreement,  and 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  of 
suretyship,  yield  supplement 
agreements  described  in  clause  (b)  of 
subsection  111.8.(3)  and  other  credit 
support  arrangements  with  respect  to 
any  obhgations  described  in  subsection 

ra.B.(i). 

Notwithstanding  the  foregoing,  the 
term  "trust"  does  not  include  any 
investment  pool  unless:  (i)  the 
investment  pool  consists  only  of  assets 
of  the  type  described  in  clauses  (a) 
through  (0  of  subsection  III.B.(l)  which 
have  been  included  in  other  investment 
pools,  (ii)  certificates  evidencing 
interests  in  such  other  investment  pools 
have  been  rated  in  one  of  the  three 
highest  generic  rating  categories  by  a 
rating  agency  for  at  least  one  year  prior 
to  the  plan's  acquisition  of  certificates 
pursuant  to  this  proposed  exemption, 
and  (iii)  certificates  evidencing  interests 
in  such  other  investment  pools  have 
been  purchased  by  investors  other  than 
plans  for  at  least  one  year  prior  to  the 
plan's  acquisition  of  certificates 
pursuant  to  this  proposed  exemption. 

C.  "Underwriter"  means: 

(1)  Mellon; 


(2)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  Mellon;  or 

(3)  Any  member  of  an  underwriting 
syndicate  or  selling  group  of  which 
Mellon  or  a  person  described  in  (2)  is  a 
manager  or  co- manager  with  respect  to 
the  certificates. 

D.  "Sponsor"  means  the  entity  that 
organizes  a  trust  by  depositing 
obligations  therein  in  exchange  for 
certificates. 

E.  "Master  Servicer"  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservicers,  the  assets  of  the  trust. 

F.  "Subservicer"  means  an  entity 
which,  under  the  supervision  of  and  on 
behalf  of  the  master  servicer,  services 
loans  contained  in  the  trust,  but  is  not 

a  party  to  the  pooling  and  servicing 
agreement. 

G.  "Servicer"  means  any  entity  which 
services  loans  contained  in  the  trust, 
including  the  master  servicer  and  any 
subservicer. 

H.  "Trustee"  means  the  trustee  of  the 
trust,  and  in  the  case  of  certificates 
which  are  denominated  as  debt 
instruments,  also  means  the  trustee  of 
the  indenture  trust. 

I.  "Insurer"  means  the  insurer  or 
guarantor  of,  or  provider  of  other  credit 
support  for,  a  trust.  Notwithstanding  the 
foregoing,  a  person  is  not  an  insurer 
solely  because  it  holds  securities 
representing  an  interest  in  a  trust  which 
are  of  a  class  subordinated  to  certificates 
representing  an  interest  in  the  same 
trust. 

J.  "Obhgor"  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust.  Where  a  trust  contains  quaUfied 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligor"  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust,  or  subject  to  any  lease 
securing  an  obligation  included  in  the 
trust. 

K.  "Excluded  Plan"  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B) 
of  the  Act. 

L.  "Restricted  Group"  with  respect  to 
a  class  of  certificates  means: 

(1)  Each  undenvriter; 

(2)  Each  insurer; 

(3)  The  sponsor; 

(4)  The  trustee; 

(5)  Each  servicer; 

(6)  Any  obligor  with  respect  to 
obligations  or  receivables  included  in 


the  trust  constituting  more  than  5 
percent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust;  or 

(7)  Any  affifiate  of  a  person  described 
in  (l)-(6)  above. 

M.  "Affiliate"  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlhng.  controlled  by.  or  under 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  "Control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  "independent"  of 
another  person  only  if: 

(1)  Such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  The  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  "Sale"  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  section  Q  below),  provided: 

(1)  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's-length  transaction  with  an 
uru^lated  party; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
commitment;  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  proposed  exemption 
(if  granted)  applicable  to  sales  are  met. 

Q.  "Forward  delivery  commitment" 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to, 
or  demand  delivery  of  certificates  fi'om, 
the  other  party). 

R.  "Reasonable  compensation"  has 
the  same  meaning  as  tha*  term  is 
defined  in  29  CFR  2550.408c-2. 
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S.  "Qualified  Administrative  Fee" 
means  a  fee  which  meets  the  following 
criteria: 

(1)  The  fee  i  5  triggered  by  an  act  or 
failure  to  act  qy  the  obligor  other  than 
the  normal  tiniely  payment  of  amounts 
owing  in  respAct  of  the  obligations; 

(2)  The  servicer  may  not  charge  the 
fee  absent  the  Bct  or  failure  to  act 
referred  to  in  II); 

(3)  The  ability  to  charge  the  fee,  the 
circumstance^  in  which  the  fee  may  be 
charged,  and  in  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 

(4)  The  amolunt  paid  to  investors  in 
the  trust  wrill  iot  be  reduced  by  the 
amount  of  anji  such  fee  waived  by  the 
servicer. 

T.  "Qualifield  Equipment  Note 
Secured  By  A  Lease"  means  an 
equipment  note: 

(1)  Which  ia  secured  by  equipment 
which  is  leasejd; 

(2)  Which  i$  secured  by  the  obligation 
of  the  lessee  t6  pay  rent  under  the 
equipment  lease;  and 

(3)  With  respect  to  which  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  would  be  the  case  if  the 
equipment  noie  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.  "Qualified  Motor  Vehicle  Lease" 
means  a  lease lof  a  motor  vehicle  where: 

(1)  The  trusj  owns  or  holds  a  security 
interest  in  the]  lease; 

(2)  The  trust  holds  a  security  interest 
in  the  leased  ihotor  vehicle;  and 

(3)  The  trust's  security  interest  in  the 
leased  motor  Chicle  is  at  least  as 
protective  of  the  trust's  rights  as  would 
be  the  case  if  me  trust  consisted  of 
motor  vehicle^  installment  loan 
contracts. 

V.  "Poolingjand  Servicing 
Agreement"  means  the  agreement  or 
agreements  among  a  sponsor,  a  servicer 
and  the  trusteie  establishing  a  trust.  In 
the  case  of  ce^ificates  which  are 
denominated  las  debt  instruments, 
"Pooling  and  Servicing  Agreement"  also 
includes  the  indenture  entered  into  by 
the  trustee  of  the  trust  issuing  such 
certificates  and  the  indenture  trustee. 

W.  "Rating  Agency"  means  Standard 
&  Poor's  Structured  Rating  Group 
(S&P's),  Moody's  Investors  Service,  Inc. 
(Moody's),  Di  ff  &  Phelps  Credit  Rating 
Co.  (D  &  P)  or  Fitch  IBCA,  Inc.  (Fitch), 
or  their  succe  >sors. 

X.  "Capital:  zed  Interest  Account" 
means  a  trust  account:  (i)  which  is 
established  to  compensate 
certificateholders  for  shortfalls,  if  any, 
between  investment  earnings  on  the  pre- 
funding  account  and  the  pass-through 
rate  payable  i  nder  the  certificates;  and 


(ii)  which  meets  the  requirements  of 
clause  (c)  of  subsection  III. 8.(3). 

Y.  "Closing  Date"  means  the  date  the 
trust  is  formed,  the  certificates  are  first 
issued  and  the  trust's  assets  (other  than 
those  additional  obligations  which  are 
to  be  funded  fi-om  the  pre- funding 
account  pursuant  to  subsection  II.A.(7)) 
are  transferred  to  the  trust. 

Z.  "Pre-Funding  Account"  means  a 
trust  account:  (i)  which  is  established  to 
purchase  additional  obligations,  which 
obligations  meet  the  conditions  set  forth 
in  clauses  (a)-(g)  of  subsection  II.A.(7); 
and  (ii)  which  meets  the  requirements  of 
clause  (c)  of  subsection  III.B.(3). 

AA.  "Pre-Funding  Limit"  means  a 
percentage  or  ratio  of  the  amount 
allocated  to  the  pre-funding  accoimt,  as 
compared  to  the  total  principal  amount 
of  the  certificates  being  offered  which  is 
less  than  or  equal  to  25  percent. 

BB.  "Pre-Funding  Period"  means  the 
period  commencing  on  the  closing  date 
and  ending  no  later  than  the  earliest  to 
occur  of:  (i)  the  date  the  amount  on 
deposit  in  the  pre-funding  account  is 
less  than  the  minimvmii  dollar  amount 
specified  in  the  pooling  and  servicing 
agreement;  (ii)  the  date  on  which  an 
event  of  default  occxirs  under  the 
pooling  and  servicing  agreement;  or  (iii) 
the  date  which  is  the  later  of  three 
months  or  90  days  after  the  closing  date. 

CC.  "Mellon"  means  Mellon  Financial 
Markets,  Inc.  and  its  affiliates. 

The  Department  notes  that  this 
proposed  exemption  is  included  within 
the  meaning  of  the  term  "Underwriter 
Exemption"  as  it  is  defined  in  section 
V(h)  of  Prohibited  Transaction 
Exemption  95-60  (60  FR  35925,  July  12, 
1995),  the  Class  Exemption  for  Certain 
Transactions  Involving  Insurance 
Company  General  Accounts  (see  60  FR 
at  35932). 

Summary  of  Facts  and  Representations 

1.  Mellon  is  a  broker-dealer  registered 
with  the  Securities  and  Exchange 
Commission  and  is  a  member  of  the 
National  Association  of  Securities 
Dealers,  Inc.  As  of  December  31, 1997. 
it  had  total  assets  of  $78.8  million. 

Mellon  is  a  wholly-owned  subsidiary 
of  Mellon  Bank  Corporation  (MBC).  a 
bank  holding  with  its  principal  offices 
located  in  Pittsburgh,  Pennsylvania. 
Mellon  was  established  as  a  broker- 
dealer  subsidiary  of  MBC  pursuant  to  an 
order  of  the  U.S.  Federal  Reserve  Board 
effective  April  17,  1995,  as  modified  by 
a  release  adopted  December  20, 1996  (as 
modified,  the  Order).  The  Federal 
Reserve  Board  regulates  MBC  as  a  bank 
holding  company  and  restricts  non- 
banking  activities  of  MBC  and  its 
affiliates  under  the  Glass-Steagall  Act. 


Under  the  Order,  Mellon  is  authorized 
to  engage,  to  a  limited  extent,  in 
underwriting  and  dealing  in  certain 
mortgage-related  securities,  municipal 
revenue  bonds,  commercial  paper  and 
consumer  receivables-related  securities. 
In  addition,  Mellon  is  authorized  to  act 
as  agent  in  the  private  placement  of  all 
types  of  securities,  including  providing 
related  advisory  services,  and  to  buy 
and  sell  securities  on  the  order  of 
investors.  The  Order  is  subject  to  the 
condition  that  Mellon  does  not  derive 
more  than  a  limited  percentage  of  its 
total  gross  revenues  over  any  two-year 
period  from  underwriting  and  dealing  in 
certain  categories  of  securities, 
including  asset-backed  securities  of  the 
type  described  herein. 

Several  other  broker-dealer 
subsidiaries  of  bank  holding  companies 
have  been  authorized  by  the  Federal 
Reserve  Board  to  engage  in  so-called 
"Tier  2"  activities  (in  addition  to  the 
"Tier  1"  activities  described  in  the 
Order),  including  the  ability  to 
underwrite  and  deal  in  all  types  of  debt 
and  equity  securities.  Mellon  intends  to 
apply  for  the  additional  authorization 
and  hopes  to  obtain  an  approving  order 
from  the  Federal  Reserve  Board  in  the 
near  future. 

Mellon  has  been  involved  in  the 
structuring  and  placement  of  asset- 
backed  securities  transactions  since 
November  1995.  Mellon  has  served  as 
co-lead  underwriter  in  public  offerings 
of  certificates  backed  by  insurance 
premium  finance  loans,  home  equity 
revolving  line  of  credit  loans,  residential 
mortgage  loans  and  credit  card 
receivables,  involving  amounts  ranging 
from  $200  million  up  to  $869  milhon. 
In  March,  1997,  Mellon  instituted  a 
program  to  securitlze  mortgage-related 
assets. 

MBC,  the  parent  of  Mellon,  is  one  of 
the  largest  commercial  banking 
organizations  in  the  United  States,  with 
total  assets  of  approximately  $45  billion 
as  of  the  end  of  1997  (and 
approximately  $1.5  trillion  In  assets 
under  management  and  administration). 
MBC's  subsidiaries  include  Mellon 
Bank.  N.A.,  a  leading  national  bank  that 
provides  a  full  range  of  corporate  and 
consumer  banking,  trust,  custody  and 
investment  management  services,  and 
The  Dreyfus  Corporation,  a  sponsor  of 
investment  companies  (i.e.,  mutual 
funds)  registered  under  the  Investment 
Company  Act  of  1940. 

Trust  Assets 

2.  Mellon  seeks  exemptive  relief  to 
permit  plans  to  invest  in  pass-through 
certificates  representing  undivided 
Interests  In  the  following  categories  of 
trusts:  (1)  single  and  multi-family 
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residential  or  commercial  mortgage 
investment  trusts; '°  (2)  motor  vehicle 
receivable  investment  trusts;  (3) 
consumer  or  commercial  receivables 
investment  trusts;  and  (4)  guaranteed 
governmental  mortgage  pool  certificate 
investment  trusts. ' ' 

3.  Commercial  mortgage  investment 
trusts  may  include  mortgages  on  ground 
leases  of  real  property.  Commercial 
mortgages  are  frequently  secured  by 
ground  leases  on  the  underlying 
property,  rather  than  by  fee  simple 
interests.  The  separation  of  the  fee 
simple  interest  and  the  ground  lease 
interest  is  generally  done  for  tax 
reasons.  Properly  structured,  the  pledge 
of  the  ground  lease  to  secure  a  mortgage 
provides  a  lender  with  the  same  level  of 
security  as  would  be  provided  by  a 
pledge  of  the  related  fee  simple  interest. 
The  terms  of  the  ground  leases  pledged 
to  secure  leasehold  mortgages  will  in  all 
cases  be  at  least  ten  years  longer  than 
the  term  of  such  mortgages. '^ 

Trust  Structure 

4.  Each  trust  is  established  imder  a 
pooling  and  servicing  agreement 
between  a  sponsor,  a  servicer  and  a 
trustee.  '3  The  sponsor  or  servicer  of  a 


■oThe  Department  notes  that  PTE  83-1  [48  FR 
895,  January  7,  1983|,  a  class  exemption  for 
mortgage  pool  investment  trusts,  would  generally 
apply  to  trusts  containing  single-family  residential 
mortgages,  provided  that  the  applicable  conditions 
of  PTE  83-1  are  met.  Mellon  requests  relief  for 
single-family  residential  mortgages  in  this 
exemption  because  it  would  prefer  one  exemption 
for  all  trusts  of  similar  structure.  However,  Mellon 
has  stated  that  it  may  still  avail  itself  of  the 
exemptive  reliefprovided  by  PTE  83-1. 

1 1  Guaranteed  governmental  mortgage  pool 
certificates  are  mortgage-backed  securities  with 
respect  to  which  interest  and  principal  payable  is 
guaranteed  by  the  Government  National  Mortgage 
Association  (GNMA),  the  Federal  Home  Loan 
Mortgage  Corporation  (FHLMC),  or  the  Federal 
National  Mortgage  Association  (FNMA).  The 
Department's  regulation  relating  to  the  definition  of 
"plan  assets"  (29  CFR  2510.3-101(1))  provides  that 
where  a  plan  acquires  a  guaranteed  governmental 
mortgage  pool  certificate,  the  plan's  assets  include 
the  certificate  and  all  of  its  rights  with  respect  to 
such  certificate  under  applicable  law,  but  do  not, 
solely  by  reason  of  the  plan's  holding  of  such 
certificate,  include  any  of  the  mortgages  underlying 
such  certificate.  The  applicant  is  requesting 
exemptive  relief  for  trusts  containing  guaranteed 
governmental  mortgage  pool  certificates  because  the 
certificates  in  the  trusts  may  be  plan  assets. 

'^ Trust  assets  may  also  include  obligations  that 
are  secured  by  leasehold  interests  on  residential  '* 
real  property.  See  PTE  90-32  involving  Prudential- 
Bache  Securities,  Inc.  (55  FR  23147,  June  6, 1990 
at  23150). 

'^The  Department  is  of  the  view  that  the  term 
"trust"  includes  a  trust:  (a)  the  assets  of  which, 
although  all  specifically  identified  by  the  sponsor 
or  the  originator  as  of  the  closing  date,  are  not  all 
transferred  to  the  trust  on  the  closing  date  for 
administrative  or  other  reasons  but  will  be 
transferred  to  the  trust  shortly  after  the  closing  date, 
or  (b)  with  respect  to  which  certificates  are  not 
purchased  by  plans  until  after  the  end  of  the  pre- 
funding  period  at  which  time  all  receivables  are 
contained  in  the  trust. 


trust  selects  assets  to  be  included  in  the 
trust.'*  These  assets  are  receivables 
which  may  have  been  originated  by  a 
sponsor  or  servicer  of  the  trust,  an 
affiliate  of  the  sponsor  or  servicer,  or  by 
an  unrelated  lender  and  subsequently 
acquired  by  the  trust  sponsor  or 
servicer.'* 

Typically,  on  or  prior  to  the  closing 
date,  the  sponsor  acquires  legal  title  to 
all  assets  selected  for  the  trust, 
establishes  the  trust  and  designates  an 
independent  entity  as  trustee.  On  the 
closing  date,  the  sponsor  conveys  to  the 
trust  legal  title  to  ^e  assets,  and  the 
trustee  issues  certificates  representing 
fractional  imdivided  interests  in  the 
trust  assets.  Typically,  all  receivables  to 
be  held  in  the  trust  are  transferred  as  of 
the  closing  date,  but  in  some 
transactions,  as  described  more  fully 
below,  a  limited  percentage  of  the 
receivables  to  be  held  in  the  trust  may 
be  transferred  during  a  limited  period  of 
time  following  the  closing  date,  through 
the  use  of  a  pre-funding  account. 

Mellon,  alone  or  together  with  other 
broker-dealers,  acts  as  imderwriter  or 
placement  agent  with  respect  to  the  sale 
of  the  certificates.  All  of  the  pubUc 
offerings  of  certificates  presently 
contemplated  are  to  be  underwritten  by 
Mellon  on  a  firm  commitment  basis.  In 
addition,  Mellon  anticipates  that  it  may 
privately  place  certificates  on  both  a 
firm  commitment  and  an  agency  basis. 
Mellon  may  also  act  as  the  lead 
imderwriter  for  a  syndicate  of  securities 
imderwriters. 

Certificateholders  vnll  be  entitled  to 
receive  distributions  of  principal  and/or 
interest,  or  lease  payments  due  on  the 
receivables,  adjusted,  in  the  case  of 
payments  of  interest,  to  a  specified 
rate — the  pass-through  rate — which  may 
be  fixed  or  variable.  These  distributions 


"It  is  the  Department's  view  that  the  definition 
of  "trust"  contained  in  section  III.B.  includes  a  two- 
tier  structure  under  which  certificates  issued  by  the 
first  trust,  which  contains  a  pool  of  receivables 
described  above,  are  transferred  to  a  second  trust 
which  issues  securities  that  are  sold  to  plans. 
However,  the  Department  is  of  the  further  view  that, 
since  the  exemption  provides  relief  for  the  direct  or 
indirect  acquisition  or  disposition  of  certificates 
that  are  not  subordinated,  no  relief  would  be 
available  if  the  certificates  held  by  the  second  trust 
were  subordinated  to  the  rights  and  interests 
evidenced  by  other  certificates  issued  by  the  first 
trust. 

"  It  is  the  view  of  the  Department  that  section 
in.B.(4)  includes  within  the  definition  of  the  term 
"trust"  rights  under  any  yield  supplement  or 
similar  arrangement  which  obligates  the  sponsor  or 
master  servicer,  or  another  party  specified  in  the 
relevant  pooling  and  servicing  agreement,  to 
supplement  the  interest  rates  otherwise  payable  on 
the  obligations  described  in  section  III.B.{1).  in 
accordance  with  the  terms  of  a  yield  supplement 
arrangement  described  in  the  pooling  and  servicing 
agreement,  provided  that  such  arrangements  do  not 
involve  swap  agreements  or  other  notional 
principal  contracts. 


will  be  made  monthly,  quarterly,  semi- 
annually, or  at  such  other  intervals  and 
dates  as  specified  in  the  related 
prospectus  or  private  placement 
memorandum. 

When  installments  or  payments  are 
made  on  a  semi-annual  basis,  funds  are 
not  permitted  to  be  commingled  with 
the  servicer's  assets  for  longer  than 
would  be  permitted  for  a  monthly-pay 
security.  A  segregated  account  is 
established  in  the  name  of  the  trustee 
(on  behalf  of  certificateholders)  to  hold 
fimds  received  between  distribution 
dates.  The  accoimt  is  under  the  sole 
control  of  the  trustee,  who  invests  the 
account's  assets  in  short-term  securities 
which  have  received  a  rating 
comparable  to  the  rating  assigned  to  the 
certificates.  In  some  cases,  the  servicer 
may  be  permitted  to  make  a  single 
deposit  into  the  accoimt  once  a  month, 
when  the  servicer  mokes  such  monthly 
deposits,  payments  received  from 
obligors  by  the  servicer  may  be 
commingled  with  the  servicer's  assets 
during  the  month  prior  to  deposit. 
Usually,  the  period  of  time  between 
receipt  of  funds  by  the  servicer  and 
deposit  of  these  hands  in  a  segregated 
account  does  not  exceed  one  month. 
Furthermore,  in  those  cases  where 
distributions  are  made  semi-aimually, 
the  servicer  will  furnish  a  report  on  the 
operation  of  the  trust  to  the  trustee  on 
a  monthly  basis.  At  or  about  the  time 
this  report  is  delivered  to  the  trustee,  it 
will  be  made  available  to 
certificateholders  and  delivered  to  or 
made  available  to  each  rating  agency 
that  has  rated  the  certificates. 

5.  Some  of  the  certificates  will  be 
multi-class  certificates.  Mellon  requests 
exemptive  relief  for  two  types  of  multi- 
class  certificates:  "strip"  certificates  and 
"fast-pay/slow-pay"  certificates.  Strip 
certificates  are  a  type  of  security  in 
which  the  stream  of  interest  payments 
on  receivables  is  split  from  the  flow  of 
principal  payments  and  separate  classes 
of  certificates  are  established,  each 
representing  rights  to  disproportionate 
payments  of  principal  and  interest.'* 

"Fast-pay/slow-pay"  certificates 
involve  the  issuance  of  classes  of 
certificates  having  different  stated 
maturities  or  the  same  maturities  with 


'*It  is  the  Department's  understanding  that  where 
a  plan  invests  in  REMIC  "residual"  interest 
certificates  to  which  this  exemption  applies,  some 
of  the  income  received  by  the  plan  as  a  result  of 
such  investment  may  be  considered  unrelated 
business  taxable  income  to  the  plan,  which  i* 
subject  to  income  tax  under  the  Code.  The 
Department  emphasizes  that  the  prudence 
requirement  of  section  404(a)(l)(B|  of  the  Act  would 
require  plan  fiduciaries  to  carefully  consider  this 
and  other  tax  consequences  prior  to  causing  plan 
assets  to  be  invested  in  certificates  p'ursuant  to  this 
proposed  exemption. 
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different  pa)4nent  schedules.  Interest 
and/or  principal  payments  received  on 
the  underlyiiig  receivables  are 
distributed  first  to  the  class  of 
certificates  having  the  earliest  stated 
maturity  of  principal,  and/or  earlier 
payment  schedule,  and  only  when  that 
class  of  certificates  has  been  paid  in  full 
(or  has  received  a  specified  amount) 
will  distributions  be  made  with  respect 
to  the  second  class  of  certificates. 
Distribution!  on  certificates  having  later 
stated  maturities  will  proceed  in  like 
manner  until  all  the  certificateholders 
have  been  paid  in  full.  The  only 
difference  between  this  multi-class  pass- 
through  arraiigement  and  a  single-class 
pass-through  arrangement  is  the  order  in 
which  distributions  are  made  to 
certificateho|ders.  In  each  case, 
certificateholders  will  have  a  beneficial 
ownership  interest  in  the  underlying 
assets.  In  neither  case  will  the  rights  of 
a  plan  purchasing  a  certificate  be 
subordinate^  to  the  rights  of  another 
certificateholder  in  the  event  of  default 
on  any  of  thf  underlying  obligations.  In 
particular,  ilthe  amount  available  for 
distribution  to  certificateholders  is  less 
than  the  amf  unt  required  to  be  so 
distributed,  fell  senior  certificateholders 
then  entitled  to  receive  distributions 
will  share  in  the  amount  distributed  on 
a  pro  ratabapis.i'' 

6.  The  tru$t  will  be  maintained  as  an 
essentially  passive  entity.  Therefore, 
both  the  sponsor's  discretion  and  the 
servicer's  discretion  with  respect  to 
assets  included  in  a  trust  are  severely 
limited.  Pooling  and  servicing 
agreements  provide  for  the  substitution 
of  receivables  by  the  sponsor  only  in  the 
event  of  defk:ts  in  documentation 
discovered  yithin  a  short  time  after  the 
issuance  of  trust  certificates  (within  1 20 
days,  excepi  in  the  case  of  obUgations 
having  an  oijiginal  term  of  30  years,  in 
which  case  flie  period  will  not  exceed 
two  years).  Any  receivable  so 
substituted  is  required  to  have 
characteristics  substantially  similar  to 
the  replaced  receivable  and  will  be  at 
least  as  credlitworthy  as  the  replaced 
receivable.  ; 

In  some  c*ses,  the  affected  receivable 
would  be  repurchased,  with  the 
purchase  price  applied  as  a  payment  on 
the  affected  receivable  and  passed 
through  to  c  Brtificateholders. 

In  some  c  ises  the  trust  will  be 
maintained  as  a  Financial  Asset 
Securitizati(  >n  Investment  Trust 


I  nf  a  trust 
holders  of  such 
share  in  the  am  aunt 
with  the  senior 
notes  that  the 
relief  for  plan 
certificates. 


issues  subordinated  certificates, 
subordinated  certificates  may  not 
distributed  on  a  pro  rata  basis 
certificaleholders.  The  Department 
p  roposed  exemption  does  not  provide 
ii  ivestment  in  such  subordinated 


("FASIT").  a  statutory  entity  created  by 
the  Small  Business  Job  Protection  Act  of 
1996.  adding  sections  860H,  860J,  860K 
and  860L  to  the  Code.  In  general,  a 
FASIT  is  designed  to  facilitate  the 
securitization  of  debt  obligations,  such 
as  credit  card  receivables,  home  equity 
loans,  and  auto  loans,  and  thus,  allows 
certain  features  such  as  revolving  pools 
of  assets,  trusts  containing  unsecured 
receivables  and  certain  hedging  types  of 
investments.  A  FASIT  is  not  a  taxable 
entity  and  debt  instruments  issued  by 
such  trusts,  which  might  otherwise  be 
recharacterized  as  equity,  will  be  treated 
as  debt  in  the  hands  of  the  holder  for  tax 
purposes.  However,  a  trust  which  is  the 
subject  of  the  proposed  exemption  will 
be  maintained  as  a  FASIT  only  where 
the  assets  held  by  the  FASIT  will  be 
comprised  of  secured  debt;  revolving 
pools  of  assets  or  hedging  investments 
will  not  be  allowed  unless  specifically 
authorized  by  the  exemption,  if  granted, 
so  that  a  trust  maintained  as  a  FASIT 
will  be  maintained  as  an  essentially 
passive  entity. 

Trust  Structure  With  Pre-Funding 
Account 

Pre-Funding  Accoimts 

7.  As  described  briefly  above,  some 
transactions  may  be  structiued  using  a 
pre-funding  account  or  a  capitalized 
interest  account.  If  pre-funding  is  used, 
cash  sufficient  to  purchase  the 
receivables  to  be  transferred  after  the 
closing  date  will  be  transferred  to  the 
trust  by  the  sponsor  or  originator  on  the 
closing  date.  During  the  pre-funding 
period,  such  cash  and  temporary 
investments,  if  any,  made  therewith  vfill 
be  held  in  a  pre-funding  account  and 
used  to  purchase  the  additional 
receivables,  the  characteristics  of  which 
will  be  substantially  similar  to  the 
characteristics  of  the  receivables 
transferred  to  the  trust  on  the  closing 
date.  The  pre-funding  period  for  any 
trust  will  be  defined  as  the  period 
beginning  on  the  closing  date  and 
ending  on  the  earliest  to  occur  of  (i)  the 
date  on  which  the  amount  on  deposit  in 
the  pre-funding  account  is  less  than  a 
specified  dollar  amount,  (ii)  the  date  on 
which  an  event  of  default  occurs  under 
the  related  pooling  and  servicing 
agreement  or  (iii)  the  date  which  is  the 
later  of  three  months  or  ninety  (90)  days 
after  the  closing  date.  Certain  specificity 
and  monitoring  requirements  described 
below  will  be  met  and  will  be  disclosed 
in  the  pooling  and  servicing  agreement 
and/or  the  prospectus  or  private 
placement  memorandimi. 

For  transactions  involving  a  trust 
using  pre-funding.  on  the  closing  date, 
a  portion  of  the  offering  proceeds  will 


be  allocated  to  the  pre-funding  account 
generally  in  an  amount  equal  to  the 
excess  of  (i)  the  principal  amount  of 
certificates  being  issued  over  (ii)  the 
principal  balance  of  the  receivables 
being  transferred  to  the  trust  on  such 
closing  date.  In  certain  transactions,  the 
aggregate  principal  balance  of  the 
receivables  intended  to  be  transferred  to 
the  trust  may  be  larger  than  the  total 
principal  balance  of  the  certificates 
being  issued.  In  these  cases,  the  cash 
deposited  in  the  pre-funding  account 
will  equal  the  excess  of  the  principal 
balance  of  the  total  receivables  intended 
to  be  transferred  to  the  trust  over  the 
principal  balance  of  the  receivables 
being  transferred  on  the  closing  date. 

On  the  closing  date,  the  sponsor 
transfers  the  assets  to  the  trust  in 
exchange  for  the  certificates.  The 
certificates  are  then  sold  to  an 
underwriter  for  cash  or  to  the 
certificateholders  directly  if  the 
certificates  aje  sold  through  a  placement 
agent.  The  cash  received  by  the  sponsor 
fi'om  the  certificateholders  (or  the 
underwriter)  from  the  sale  of  the 
certificates  issued  by  the  trust  in  excess 
of  the  purchase  price  for  the  receivables 
and  certain  other  trust  expenses,  such  as 
underwriting  or  placement  agent  fees 
and  legal  and  accounting  fees, 
constitutes  the  cash  to  be  deposited  in 
the  pre-funding  account.  Such  funds  are 
either  held  in  the  trust  and  accounted 
for  separately,  or  are  held  in  a  sub-trust. 
In  either  event,  these  funds  are  not  part 
of  assets  of  the  sponsor. 

Generally,  the  receivables  are 
transferred  at  par  value,  unless  the 
interest  rate  payable  on  the  receivables 
is  not  sufficient  to  service  both  the 
interest  rates  to  be  paid  on  the 
certificates  and  the  transaction  fees  (i.e., 
servicing  fees,  trustee  fees  and  fees  to 
credit  support  providers).  In  such  cases, 
the  receivables  are  sold  to  the  trust  at  a 
discount,  based  on  an  objective,  written, 
mechanical  formula  which  is  set  forth  in 
the  pooling  and  servicing  agreement  and 
agreed  upon  in  advance  between  the 
sponsor,  the  rating  agency  and  any 
credit  support  provider  or  other  insurer. 
The  proceeds  payable  to  the  sponsor 
from  the  sale  of  the  receivables 
transferred  to  the  trust  may  also  be 
reduced  to  the  extent  they  are  used  to 
pay  transaction  costs  (which  typically 
include  underwriting  or  placement 
agent  fees  and  legal  and  accounting 
fees).  In  addition,  in  certain  cases,  the 
sponsor  may  be  required  by  the  rating 
agencies  or  credit  support  providers  to 
set  up  trust  reserve  accounts  to  protect 
the  certificateholders  against  credit 
losses. 

The  pre-funding  account  of  any  trust 
will  be  limited  so  that  the  percentage  or 
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ratio  of  the  amount  allocated  to  the  pre- 
funding  account,  as  compared  to  the 
total  principal  amount  of  the  certificates 
being  offered  (the  pre-funding  limit) 
will  not  exceed  25%.  The  pre-funding 
limit  (which  may  be  expressed  as  a  ratio 
or  as  a  stated  percentage  or  a 
combination  thereof)  will  be  speciBed 
in  the  prospectus  or  the  private 
placement  memorandum. 

Any  amounts  paid  out  of  the  pre- 
funding  account  are  used  solely  to 
purchase  receivables  and  to  support  the 
certificate  pass-through  rate  (as 
explained  below).  Amounts  used  to 
support  the  pass-through  rate  are 
payable  only  from  investment  earnings 
and  are  not  payable  from  principal. 
However,  in  the  event  that,  after  all  of 
the  requisite  receivables  have  been 
transferred  into  the  trust,  any  funds 
remain  in  the  pre-funding  account,  such 
funds  will  be  paid  to  the 
certificateholders  as  principal 
prepayments.  Upon  termination  of  the 
trust,  if  no  receivables  remain  in  the 
trust  and  all  amounts  payable  to 
certificateholders  have  been  distributed, 
any  amounts  remaining  in  the  trust 
would  be  returned  to  the  sponsor. 

A  dramatic  change  in  interest  rates  on 
the  receivables  held  in  a  trust  using  a 
pre-funding  account  would  be  handled 
as  follows.  If  the  receivables  (other  than 
those  with  adjustable  or  variable  rates) 
had  already  been  originated  prior  to  the 
closing  date,  no  action  would  be 
required  as  the  fluctuations  in  the 
market  interest  rates  would  not  affect 
the  receivables  transferred  to  the  trust 
after  the  closing  date.  In  contrast,  if 
interest  rates  fall  after  the  closing  date, 
loans  originated  after  the  closing  date 
v«ll  tend  to  be  originated  at  lower  rates, 
with  the  possible  result  that  the 
receivables  will  not  support  the 
certificate  pass-through  rate.  In  such 
situations,  the  sponsor  could  sell  the 
receivables  into  the  trust  at  a  discount, 
and  more  receivables  would  be  used  to 
fund  the  trust  in  order  to  support  the 
pass-through  rate.  In  a  situation  where 
interest  rates  drop  dramatically  and  the 
sponsor  is  unable  to  provide  sufficient 
receivables  at  the  requisite  interest  rates, 
the  pool  of  receivables  would  be  closed. 
In  this  latter  event,  under  the  terms  of 
the  pooling  and  servicing  agreement,  the 
certificateholders  would  receive  a 
repayment  of  principal  from  the  unused 
cash  held  in  the  pre-funding  account.  In 
transactions  where  the  certificate  pass- 
through  rates  are  variable  or  adjustable, 
the  effects  of  market  interest  rate 
fluctuations  are  mitigated.  In  no  event 
will  fluctuations  in  interest  rates 
payable  on  the  receivable  affect  the 
pass-through  rate  for  fixed  rate 
certificates. 


The  cash  deposited  into  the  trust  and 
allocated  to  the  pre-funding  account  is 
invested  in  certain  permitted 
investments  (see  below),  which  may  be 
commingled  with  other  accounts  of  the 
trust.  The  allocation  of  investment 
earnings  to  each  trust  account  is  made 
periodically  as  earned  in  proportion  to 
each  account's  allocable  share  of  the 
investment  returns.  As  pre-funding 
account  investment  earnings  are 
required  to  be  used  to  support  (to  the 
extent  authorized  in  the  particular 
transaction)  the  pass-through  amounts 
payable  to  the  certificateholders  with 
respect  to  a  periodic  distribution  date, 
the  trustee  is  necessarily  required  to 
make  periodic,  separate  allocations  of 
the  trust's  earning  to  each  trust  account, 
thus  ensuring  that  all  allocable 
commingled  investment  earnings  are 
properly  credited  to  the  pre-funding 
account  on  a  timely  basis. 

The  Capitalized  Interest  Account 

8.  In  certain  transactions  where  a  pro- 
funding  account  is  used,  the  sponsor 
and/or  originator  may  also  transfer  to 
the  trust  additional  cash  on  the  closing 
date,  which  is  deposited  in  a  capitalized 
interest  account  and  used  during  the 
pre-funding  period  to  compensate  the 
certificateholders  for  any  shortfall 
between  the  investment  earnings  on  the 
pre-funding  account  and  the  pass- 
through  interest  rate  payable  under  the 
certificates. 

The  capitalized  interest  account  is 
needed  in  certain  transactions  since  the 
certificates  are  supported  by  the 
receivables  and  the  earnings  on  the  pre- 
funding  account,  and  it  is  unlikely  that 
the  investment  earnings  on  the  pre- 
funding  account  will  equal  the  interest 
rates  on  the  certificates  (although  such 
investment  earnings  will  be  available  to 
pay  interest  on  the  certificates).  The 
capitalized  interest  account  funds  are 
paid  out  periodically  to  the 
certificateholders  as  needed  on 
distribution  dates  to  support  the  pass- 
through  rate.  In  addition,  a  portion  of 
such  funds  may  be  returned  to  the 
sponsor  from  time  to  time  as  the 
receivables  are  transferred  into  the  trust 
and  the  need  for  the  capitalized  interest 
account  diminishes.  Any  amounts  held 
in  the  capitalized  interest  account 
generally  will  be  returned  to  the  sponsor 
and/or  originator  either  at  the  end  of  the 
pre-funding  period  or  periodically  as 
receivables  are  transferred  and  the 
proportionate  amount  of  funds  in  the 
capitalized  interest  account  can  be 
reduced.  Generally,  the  capitalized 
interest  account  terminates  no  later  than 
the  end  of  the  pre-funding  period. 
However,  there  may  be  some  cases 
where  the  capitalized  interest  account 


remains  open  until  the  first  date 
distributions  are  made  to 
certificateholders  following  the  end  of 
the  pre-funding  period. 

In  other  transactions,  a  capitalized 
interest  account  is  not  necessary 
because  the  interest  paid  on  the 
receivables  exceeds  the  interest  payable 
on  the  certificates  at  the  applicable  pass- 
through  rate  and  the  fees  of  the  trust. 
Such  excess  is  sufficient  to  make  up  any 
shortfall  resulting  from  the  pre-funding 
account  earning  less  than  the  certificate 
pass-through  rate.  In  certain  of  these 
transactions,  this  occurs  because  the 
aggregate  principal  amount  of 
receivables  exceeds  the  aggregate 
principal  amount  of  certificates. 

Pre-Funding  Accoimt  and  Capitalized 
Interest  Account  Payments  and 
Investments 

9.  Pending  the  acquisition  of 
additional  receivables  during  the  pre- 
funding  period,  it  is  expected  that 
amounts  in  the  pre-funding  account  and 
the  capitalized  interest  account  will  be 
invested  in  certain  permitted 
investments  or  will  be  held  uninvested. 
Pursuant  to  the  pooling  and  servicing 
agreement,  all  permitted  investments 
must  mature  prior  to  the  date  the  actual 
funds  are  needed.  The  permitted  types 
of  investments  in  the  pre-funding 
account  and  capitalized  interest  account 
are  investments  which  are  either:  (i) 
direct  obligations  of,  or  obligations  fully 
guaranteed  as  to  timely  payment  of 
principal  and  interest  by,  the  United 
States  or  any  agency  or  instrumentality 
thereof,  provided  that  such  obligations 
are  backed  by  the  full  faith  and  credit 
of  the  United  States  or  (ii)  have  been 
rated  (or  the  obligor  has  been  rated)  in 
one  of  the  three  highest  generic  rating 
categories  by  a  rating  agency,  as  set  forth 
in  the  pooling  and  servicing  agreement 
and  as  required  by  the  rating  agencies. 
The  credit  grade  quality  of  the  permitted 
investments  is  generally  no  lower  than 
that  of  the  certificates.  The  types  of 
permitted  investments  will  be  described 
in  the  pooling  and  servicing  agreement. 

The  ordering  of  interest  payments  to 
be  made  from  the  pre-funding  and 
capitalized  interest  accounts  is  pre- 
established  and  set  forth  in  the  pooling 
and  servicing  agreement.  The  only 
principal  payments  which  will  be  made 
fiY)m  the  pre-funding  account  are  those 
made  to  acquire  the  receivables  during 
the  pre-funding  period  and  those 
distributed  to  the  certificateholders  in 
the  event  that  the  entire  amount  in  the 
pre-funding  account  is  not  used  to 
acquire  receivables.  The  only  principal 
payments  which  will  be  made  &x)m  the 
capitalized  interest  account  are  those 
made  to  certificateholders  if  necessary 
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(i)  All  such 
same  terms  an 
as  those  of  the 
to  create  the 


10.  In  order  lo  ensure  that  there  is 


ficity  as  to  the 
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to  be  transferred  after  the 


ceivables  will  meet  the 
conditions  for  eligibility 
riginal  receivables  used 
St  corpus  (as  described 
in  the  prospectus  or  private  placement 
memorandum  and/or  pooling  and 
servicing  agree^nent  for  such 
certificates),  which  terms  and 
conditions  ha\«  been  approved  by  a 
rating  agency.  However,  the  terms  and 
conditions  for  determining  the 
eligibility  of  a  receivable  may  be 
changed  if  sucii  changes  receive  prior 
approval  eithe^  by  a  majority  vote  of  the 
outstanding  cehificateholders  or  by  a 
rating  agency;  i 

(ii)  The  transfer  to  the  trust  of  the 
receivables  acquired  during  the  pre- 
funding  period  will  not  result  in  the 
certificates  receiving  a  lower  credit 
rating  from  th^  rating  agency  upon 
termination  of  Ithe  pre-funding  period 
than  the  rating!  that  ^^s  obtained  at  the 
time  of  the  initial  issuance  of  the 
certificates  by  ihe  trust; 

(iii)  The  weighted  average  annual 
percentage  interest  rate  (the  average 
interest  rate)  f(^r  all  of  the  obligations  in 
the  trust  at  theiend  of  the  pre-funding 
period  will  not  be  more  than  100  basis 
points  lower  tlian  the  average  interest 
rate  for  the  obligations  which  were 
transferred  to  the  trust  on  the  closing 
date;  I 

(iv)  The  trustee  of  the  trust  (or  any 
agency  with  wfiich  the  trustee  contracts 
to  provide  tru^  services)  will  be  a 
substantial  fini  mcial  institution  or  trust 
company  experienced  in  trust  activities 
and  familiar  \A^th  its  duties, 
responsibilities,  and  liabilities  as  a 
fiduciary  unddr  the  Act.  The  trustee,  as 
the  legal  owner  of  the  obligations  in  the 
trust,  will  enforce  all  the  rights  created 
in  favor  of  certificateholders  of  such 
trust,  including  employee  benefit  plans 
subject  to  the  Act. 

In  order  to  oisure  that  the 
characteristics  of  the  receivables 
actually  acquired  during  the  pre- 
funding  perio4  are  substantially  similar 
to  receivables  that  were  acquired  as  of 
the  closing  date,  the  characteristics  of 


the  additional  obligations  subsequently 
acquired  will  either  be:  (i)  monitored  by 
a  credit  support  provider  or  other 
insurance  provider  which  is 
independent  of  the  sponsor;  or  (ii)  an 
independent  accovmtant  retained  by  the 
sponsor  will  provide  tho  sponsor  with  a 
letter  (with  copies  provided  to  the  rating 
agency,  Mellon  and  the  trustee)  stating 
whether  or  not  the  characteristics  of  the 
additional  obligations  acquired  after  the 
closing  date  conform  to  the 
characteristics  of  such  obligations 
described  in  the  prospectus,  private 
placement  memorandum  and/or  pooling 
and  servicing  agreement.  In  preparing 
such  letter,  the  independent  accountant 
will  use  the  same  type  of  procedures  as 
were  applicable  to  the  obligations  which 
were  transferred  as  of  the  closing  date. 
Each  prospectus,  private  placement 
memorandum  and/or  pooling  and 
servicing  agreement  will  set  forth  the 
terms  and  conditions  for  eligibility  of 
the  receivables  to  be  included  in  the 
trust  as  of  the  related  closing  date,  as 
well  as  those  to  be  acquired  during  the 
pre-funding  period,  which  terms  and 
conditions  will  have  been  agreed  to  by 
the  rating  agencies  which  are  rating  the 
applicable  certificates  as  of  the  closing 
date.  Also  included  among  these 
conditions  is  the  requirement  that  the 
trustee  be  given  prior  notice  of  the 
receivables  to  be  transferred,  along  with 
such  information  concerning  those 
receivables  as  may  be  requested.  Each 
prospectus  or  private  placement 
memorandum  will  describe  the  amount 
to  be  deposited  in,  and  the  mechanics 
of,  the  pre-funding  account  and  will 
describe  the  pre-funding  period  for  the 
trust. 

Parties  to  Transactions 

11.  The  originator  of  a  receivable  is 
the  entity  that  initially  lends  money  to 
a  borrower  (obUgor),  such  as  a  home- 
owner or  automobile  purchaser,  or 
leases  property  to  a  lessee.  The 
originator  may  either  retain  a  receivable 
in  its  portfolio  or  sell  it  to  a  purchaser, 
such  as  a  trust  sponsor. 

Originators  of^ receivables  included  in 
the  trusts  will  be  entities  that  originate 
receivables  in  the  ordinary  course  of 
their  businesses,  including  finance 
companies  for  whom  such  origination 
constitutes  the  bulk  of  their  operations, 
financial  institutions  for  whom  such 
origination  constitutes  a  substantial  part 
of  their  operations,  and  any  kind  of 
manufacturer,  merchant,  or  service 
enterprise  for  whom  such  origination  is 
an  incidental  part  of  its  operations.  Each 
trust  may  contain  assets  of  one  or  more 
originators.  The  originator  of  the 
receivables  may  also  function  as  the 
trust  sponsor  or  servicer. 


12.  The  sponsor  will  be  one  of  three 
entities:  (i)  a  special-purpose  or  other 
corporation  unaffiliated  with  the 
servicer,  (ii)  a  special-purpose  or  other 
corporation  affiliated  with  the  servicer, 
or  (iii)  the  servicer  itself.  Where  the 
sponsor  is  not  also  the  servicer,  the 
sponsor's  role  will  generally  be  limited 
to  acquiring  the  receivables  to  be 
included  in  the  trust,  establishing  the 
trust,  designating  the  trustee,  and 
assigning  the  receivables  to  the  trust. 

13.  The  trustee  of  a  trust  is  the  legal 
owner  of  the  obligations  in  the  trust. 
The  trustee  is  also  a  party  to  or 
beneficiary  of  all  the  documents  and 
instruments  deposited  in  the  trust,  and 
as  such  is  responsible  for  enforcing  all 
the  rights  created  thereby  in  favor  of 
certificateholders. 

The  trustee  will  be  an  independent 
entity,  and  therefore  will  be  unrelated  to 
Mellon,  the  trust  sponsor,  the  servicer  or 
any  other  member  of  the  Restricted 
Group  (as  defined  in  section  III.L.). 
Mellon  represents  that  the  trustee  will 
be  a  substantial  financial  institution  or 
trust  company  experienced  in  trust 
activities.  The  trustee  receives  a  fee  for 
its  services,  which  will  be  paid  by  the 
servicer  or  sponsor  or  out  of  the  trust 
assets.  The  method  of  compensating  the 
trustee  which  is  specified  in  the  pooling 
and  servicing  agreement  will  be 
disclosed  in  the  prospectus  or  private 
placement  memorandiun  relating  to  the 
offeriii^  of  the  certificates. 

14.  The  servicer  of  a  trust  administers 
the  receivables  on  behalf  of  the 
certificateholders.  The  servicer's 
functions  typically  involve,  among  other 
things,  notifying  borrowers  of  amounts 
due  on  receivables,  maintaining  records 
of  payments  received  on  receivables  and 
instituting  foreclosure  or  similar 
proceedings  in  the  event  of  default.  In 
cases  where  a  pool  of  receivables  has 
been  purchased  from  a  number  of 
different  originators  and  deposited  in  a 
trust,  the  receivables  may  be 
"subserviced"  by  their  respective 
originators  and  a  single  entity  may 
"master  service"  the  pool  of  receivables 
on  behalf  of  the  owmers  of  the  related 
series  of  certificates.  Where  this 
arrangement  is  adopted,  a  receivable 
continues  to  be  serviced  from  the 
perspective  of  the  borrower  by  the  local 
subservicer,  while  the  investor's 
perspective  is  that  the  entire  pool  of 
receivables  is  serviced  by  a  single, 
central  master  servicer  who  collects 
payments  from  the  local  subservicers 
and  passes  them  through  to 
certificateholders. 

Receivables  of  the  type  suitable  for 
inclusion  in  a  trust  invariably  are 
serviced  with  the  assistance  of  a 
computer.  After  the  sale,  the  servicer 
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keeps  the  sold  receivables  on  the 
computer  system  in  order  to  continue 
monitoring  the  accounts.  Although  the 
records  relating  to  sold  receivables  are 
kept  in  the  same  master  file  as 
receivables  retained  by  the  originator, 
the  sold  receivables  are  flagged  as 
having  been  sold.  To  protect  the 
investor's  interest,  the  servicer 
ordinarily  covenants  that  this  "sold 
flag"  will  be  included  in  all  records 
relating  to  the  sold  receivables, 
including  the  master  file,  archives,  tape 
extracts  and  printouts. 

The  sold  flags  are  invisible  to  the 
obligor  and  do  not  affect  the  manner  in 
which  the  servicer  performs  the  billing, 
posting  and  collection  procedures 
related  to  the  sold  receivables.  However, 
the  servicer  uses  the  sold  flag  to  identify 
the  receivables  for  the  purpose  of 
reporting  all  activity  on  those 
receivables  after  their  sale  to  investors. 

Depending  on  the  type  of  receivable 
and  the  details  of  the  servicer's 
computer  system,  in  some  cases  the 
servicer's  internal  reports  can  be 
adapted  for  investor  reporting  with  little 
or  no  modiflcation.  In  other  cases,  the 
servicer  may  have  to  perform  special 
calculations  to  fulfill  the  investor 
reporting  responsibilities.  These 
calculations  can  be  performed  on  the 
servicer's  main  computer,  or  on  a  small 
computer  with  data  supplied  by  the 
main  system.  In  all  cases,  the  niunbers 
produced  for  the  investors  are 
reconciled  to  the  servicer's  books  and 
reviewed  by  public  accoimtants. 

The  underwriter  (i  e.,  Mellon,  its 
afflliate,  or  a  member  of  an  imderwriting 
syndicate  or  selling  group  of  which 
Mellon  or  its  affiliate  is  a  manager  or  co- 
manager)  will  be  a  registered  broker- 
dealer  that  acts  as  underwriter  or 
placement  agent  vdth  respect  to  the  sale 
of  the  certificates.  Public  offerings  of 
certificates  are  generally  made  on  a  firm 
commitment  basis.  Private  placement  of 
certificates  may  be  made  on  a  firm 
commitment  or  agency  basis.  It  is 
anticipated  that  the  lead  and  co- 
managing  underwriters  will  make  a 
market  in  certificates  offered  to  the 
public. 

In  some  cases,  the  originator  and 
servicer  of  receivables  to  be  included  in 
a  trust  and  the  sponsor  of  the  trust 
(although  they  may  themselves  be 
related)  will  be  unrelated  to  Mellon.  In 
other  cases,  however,  affiliates  of 
Mellon  may  originate  or  service 
receivables  included  in  a  trust  or  may 
sponsor  a  trust. 

Certificate  Price,  Pass-Through  Rate 
and  Fees 

15.  In  some  cases,  the  sponsor  will 
obtain  the  receivables  from  various 


originators  pursuant  to  existing 
contracts  with  such  originators  under 
which  the  sponsor  continually  buys 
receivables.  In  other  cases,  the  sponsor 
will  purchase  the  receivables  at  fair 
market  value  from  the  originator  or  a 
third  party  pursuant  to  a  purchase  and 
sale  agreement  related  to  the  specific 
offering  of  certificates.  In  other  cases, 
the  sponsor  will  originate  the 
receivables  itself. 

As  compensation  for  the  receivables 
transferred  to  the  trust,  the  sponsor 
receives  certificates  representing  the 
entire  beneficial  interest  in  the  trust,  or 
the  cash  proceeds  of  the  sale  of  such 
certificates.  If  the  sponsor  receives 
certificates  from  the  trust,  the  sponsor 
sells  all  or  a  portion  of  these  certificates 
for  cash  to  investors  or  securities 
underwriters. 

16.  The  price  of  the  certificates,  both 
in  the  initial  offering  and  in  the 
secondary  market,  is  affected  by  market 
forces,  including  investor  demand,  the 
pass-through  interest  rate  on  the 
certificates  in  relation  to  the  rate 
payable  on  investments  of  similar  types 
and  quality,  expectations  as  to  the  effect 
on  yield  resulting  from  prepayment  of 
underlying  receivables,  and 
expectations  as  to  the  likelihood  of 
timely  payment. 

The  pass-through  rate  for  certificates 
is  equal  to  the  interest  rate  on 
receivables  included  in  the  trust  minus 
a  specified  servicing  fee.'*  This  rate  is 
generally  determined  by  the  same 
market  forces  that  determine  the  price  of 
a  certificate.  The  price  of  a  certificate 
and  its  pass-through,  or  coupon,  rate 
together  determine  the  yield  to 
investors.  If  an  investor  purchases  a 
certificate  at  less  than  par,  that  discount 
augments  the  stated  pass-through  rate; 
conversely,  a  certificate  purchased  at  a 
premium  yields  less  than  the  stated 
coupon. 

17.  As  compensation  for  performing 
its  servicing  duties,  the  servicer  (who 
may  also  be  the  sponsor  or  an  affiliate 
thereof,  and  receive  fees  for  acting  in 
that  capacity)  will  retain  the  difference 
between  payments  received  on  the 
receivables  in  the  trust  and  payments 
payable  (at  the  pass-through  rate)  to 
certificateholders,  except  that  in  some 
cases  a  portion  of  the  payments  on 
receivables  may  be  paid  to  a  third  party, 
such  as  a  fee  paid  to  a  provider  of  credit 
support.  The  servicer  may  receive 
additional  compensation  by  having  the 
use  of  the  amounts  paid  on  the 
receivables  between  the  time  they  are 


••The  pass-through  rate  on  cerliflcates 
representing  interests  in  trusts  holding  leases  is 
determined  by  breaking  down  lease  payments  into 
"principal"  and  "interest"  components  based  on  an 
implicit  interest  rate. 


received  by  the  servicer  and  the  time 
they  are  due  to  the  trust  (which  time  is 
set  forth  in  the  pooling  and  servicing 
agreement).  The  servicer  typically  will 
be  required  to  pay  the  administrative 
expenses  of  servicing  the  trust, 
including  in  some  cases  the  trustee's 
fee,  out  of  its  servicing  compensation. 
The  servicer  is  also  compensated  to 
the  extent  it  may  provide  credit 
enhancement  to  the  trust  or  otherwise 
arrange  to  obtain  credit  support  fi-om 
another  party.  This  "credit  support  fee" 
may  be  aggregated  with  other  servicing 
fees,  and  is  either  paid  out  of  the 
interest  income  received  on  the 
receivables  in  excess  of  the  pass-through 
rate  or  paid  in  a  lump  sum  at  the  time 
the  trust  is  established. 

18.  The  servicer  may  be  entitled  to 
retain  certain  administrative  fees  paid 
by  a  third  party,  usually  the  obligor. 
These  administrative  fees  fall  into  three 
categories:  (a)  prepayment  fees;  (b)  late 
payment  and  payment  extension  fees; 
and  (c)  expenses,  fees  and  charges 
a^ociated  with  foreclosure  or 
repossession,  or  other  conversion  of  a 
secured  position  into  cash  proceeds, 
upon  default  of  an  obligation. 

Compensation  payable  to  the  servicer 
will  be  set  forth  or  referred  to  in  the 
pooling  and  servicing  agreement  and 
described  in  reasonable  detail  in  the 
prospectus  or  private  placement 
memorandum  relating  to  the  certificates. 

19.  Payments  on  receivables  may  be 
made  by  obligors  to  the  servicer  at 
various  times  during  the  period 
preceding  any  date  on  which  pass- 
through  payments  to  the  trust  are  due. 
In  some  cases,  the  pooUng  and  servicing 
agreement  may  permit  the  servicer  to 
place  these  payments  in  non-interest 
bearing  accounts  maintained  with  itself 
or  to  commingle  such  payments  with  its 
ovm  funds  prior  to  the  distribution 
dates.  In  these  cases,  the  servicer  would 
be  entitled  to  the  benefit  derived  from 
the  use  of  the  funds  between  the  date  of 
payment  on  a  receivable  and  the  pass- 
through  date.  Commingled  payments 
may  not  be  protected  from  the  creditors 
of  the  servicer  in  the  event  of  the 
servicer's  bankruptcy  or  receivership.  In 
those  instances  when  payments  on 
receivables  are  held  in  non-interest 
bearing  accounts  or  are  commingled 
with  the  servicer's  own  funds,  the 
servicer  is  required  to  deposit  these 
payments  by  a  date  specified  in  the 
pooling  and  servicing  agreement  into  an 
account  from  which  the  trustee  makes 
payments  to  certificateholders. 

20.  The  underwriter  will  receive  a  fee 
in  connection  with  the  securities 
underwriting  or  private  plncement  of 
certificates.  In  a  firm  comm'tment 
underwriting,  this  fee  would  consist  of 
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the  difference  ^etween  what  the 
underwriter  re<^ives  for  the  certificates 
that  it  distributes  and  what  it  pays  the 
sponsor  for  tho$e  certiHcates.  In  a 
private  placement,  the  fee  normally 
takes  the  form  (|f  an  agency  commission 
paid  by  the  spohsor.  In  a  best  efforts 
underwriting  in  which  the  underwriter 
would  sell  certificates  in  a  public 
offering  on  an  agency  basis,  the 
underwriter  wojuld  receive  an  agency 
commission  rather  than  a  fee  based  on 
the  difference  between  the  price  at 
which  the  certipcates  are  sold  to  the 
public  and  what  it  pays  the  sponsor.  In 
some  private  pi  icements,  the 
underwriter  ma  ^  buy  certiHcates  as 
principal,  in  wl  ich  case  its 
compensation  vould  be  the  difference 
receives  for  the 
it  sells  and  what  it  pays 


between  what  il 
certificates  that 


the  sponsor  for  hese  certificates. 

Purchase  ofRec  eivables  by  the  Servicer 

21.  The  applicant  represents  that  as 
the  principal  amount  of  the  receivables, 
in  a  trust  is  redi  ced  by  payments,  the 
cost  of  administsring  the  trust  generally 
increases,  making  the  servicing  of  the 
trust  prohibitive  ly  expensive  at  some 
point.  Consequantly,  the  pooling  and 
servicing  agreertient  generally  provides 
that  the  servicer  may  purchase  the 
receivables  remaining  in  the  trust  when 
the  aggregate  un  paid  balance  payable  on 
the  receivables  is  reduced  to  a  specified 
percentage  (usuiiUy  5  to  10  percent)  of 
the  initial  aggref  ate  unpaid  balance. 

The  purchase  price  of  a  receivable  is 
specified  in  the  jooling  and  servicing 
agreement  and  v  rill  be  at  least  equal  to: 
(1)  the  unpaid  principal  balance  on  the 
receivable  plus  accrued  interest,  less 
any  unreimbur»  id  advances  of  principal 
made  by  the  sen'icer;  or  (2)  the  greater 
of  (a)  the  amount  in  (1)  or  (b)  the  fair 
market  value  of  iuch  obligations  in  the 
case  of  a  REMIC  or  the  fair  market  value 
of  the  receivable  s  in  the  case  of  a  trust 
that  is  not  a  REN  lIC. 


Certificate  Ratin  js 


22.  The  certifitates 
one  of  the  three 
from  a  rating 
credit  support 
letters  of  credit 
overcollaterahz^ 
by  the  trust 
necessary  for  the 
the  desired  ratin  5 
credit  support  is 
agencies  at  a 
the  worst  historical 
experience  for 
included  in  the 


age  ncy 
(such 


sponsor 


tie 


will  have  received 
lighest  ratings  available 
.  Insurance  or  other 
as  surety  bonds, 
[uarantees,  or 
ion)  will  be  obtained 

to  the  extent 
certificates  to  attain 
;.  The  amount  of  this 
set  by  the  rating 
that  is  a  multiple  of 
"  net  credit  loss 
type  of  obligations 
issuing  trust. 


Provision  of  Credit  Support 

23.  In  some  cases,  the  master  servicer, 
or  an  affiliate  of  the  master  servicer, 
may  provide  credit  support  to  the  trust 
(i.e.  act  as  an  insurer).  In  these  cases,  the 
master  servicer,  in  its  capacity  as 
servicer,  will  first  advance  funds  to  the 
full  extent  that  it  determines  that  such 
advances  will  be  recoverable  (a)  out  of 
late  payments  by  the  obligors,  (b)  from 
the  credit  support  provider  (which  may 
be  the  master  servicer  or  an  affiliate 
thereof)  or,  (c)  in  the  case  of  a  trust  that 
issues  subordinated  certificates,  from 
amounts  otherwise  distributable  to 
holders  of  subordinated  certificates,  and 
the  master  servicer  will  advance  such 
funds  in  a  timely  manner.  When  the 
servicer  is  the  provider  of  the  credit 
support  and  provides  its  own  funds  to 
cover  defaulted  payments,  it  will  do  so 
either  on  the  initiative  of  the  trustee,  or 
on  its  own  initiative  on  behalf  of  the 
trustee,  but  in  either  event  it  will 
provide  such  funds  to  cover  payments 
to  the  full  extent  of  its  obligations  under 
the  credit  support  mechanism.  In  some 
cases,  however,  the  master  servicer  may 
not  be  obligated  to  advance  funds  but 
instead  would  be  called  upon  to  provide 
funds  to  cover  defaulted  payments  to 
the  full  extent  of  its  obligations  as 
insurer.  Moreover,  a  master  servicer 
typically  can  recover  advances  either 
from  the  provider  of  credit  support  or 
from  future  payments  on  the  affected 
assets. 

If  the  master  servicer  fails  to  advance 
funds,  fails  to  call  upon  the  credit 
support  mechanism  to  provide  funds  to 
cover  delinquent  payments,  or 
otherwise  fails  in  its  duties,  the  trustee 
would  be  required  and  would  be  able  to 
enforce  the  certificateholders'  rights,  as 
both  a  party  to  the  pooling  and  servicing 
agreement  and  the  owner  of  the  trust 
estate,  including  rights  under  the  credit 
support  mechanism.  Therefore,  the 
trustee,  who  is  independent  of  the 
servicer,  will  have  the  ultimate  right  to 
enforce  the  credit  support  arrangement. 

When  a  master  servicer  advances 
funds,  the  amount  so  advanced  is 
recoverable  by  the  master  servicer  out  of 
future  payments  on  receivables  held  by 
the  trust  to  the  extent  not  covered  by 
credit  support.  However,  where  the 
master  servicer  provides  credit  support 
to  the  trust,  there  are  protections  in 
place  to  guard  against  a  delay  in  calling 
upon  the  credit  support  to  take 
advantage  of  the  fact  that  the  credit 
support  declines  proportionally  with 
the  decrease  in  the  principal  amount  of 
the  obligations  in  the  trust  as  payments 
on  receivables  are  passed  through  to 
investors.  These  safeguards  include: 


(a)  There  is  often  a  disincentive  to 
postponing  credit  losses  because  the 
sooner  repossession  or  foreclosure 
activities  are  commenced,  the  more 
value  that  can  be  realized  on  the 
security  for  the  obligation; 

(b)  The  master  servicer  has  servicing 
guidelines  which  include  a  general 
poUcy  as  to  the  allowable  delinquency 
period  after  which  an  obUgation 
ordinarily  will  be  deemed  uncollectible. 
The  pooling  and  servicing  agreement 
will  require  the  master  servicer  to 
follow  its  normal  servicing  guidelines 
and  will  set  forth  the  master  servicer's 
general  policy  as  to  the  period  of  time 
after  which  delinquent  obligations 
ordinarily  will  be  considered 
uncollectible; 

(c)  As  frequently  as  payments  are  due 
on  the  receivables  included  in  the  trust 
(monthly,  quarterly  or  semi-annually,  as 
set  forth  in  the  pooling  and  servicing 
agreement),  the  master  servicer  is 
required  to  report  to  the  independent 
trustee  the  amount  of  all  past-due 
payments  and  the  amount  of  all  servicer 
advances,  along  with  other  current 
information  as  to  collections  on  the 
receivables  and  draws  upon  the  credit 
support.  Further,  the  master  servicer  is 
required  to  deliver  to  the  trustee 
annually  a  certificate  of  an  executive 
officer  of  the  master  servicer  stating  that 
a  review  of  the  servicing  activities  has 
been  made  under  such  officer's 
supervision,  and  either  stating  that  the 
master  servicer  has  fulfilled  all  of  its 
obligations  under  the  pooling  and 
servicing  agreement  or.  if  the  master 
servicer  has  defaulted  under  any  of  its 
obligations,  specifying  any  such  default. 
The  master  servicer's  reports  are 
reviewed  at  least  annually  by 
independent  accountants  to  ensure  that 
the  master  servicer  is  following  its 
normal  servicing  standards  and  that  the 
master  servicer's  reports  conform  to  the 
master  servicer's  internal  accoimting 
records.  The  results  of  the  independent 
accountants'  review  are  delivered  to  the 
trustee;  and 

(d)  The  credit  support  has  a  "floor" 
dollar  amount  that  protects  investors 
against  the  possibility  that  a  large 
number  of  credit  losses  might  occur 
towards  the  end  of  the  life  of  the  trust, 
whether  due  to  servicer  advances  or  any 
other  cause.  Once  the  floor  amount  has 
been  reached,  the  servicer  lacks  an 
incentive  to  postpone  the  recognition  of 
credit  losses  because  the  credit  support 
amount  thereafter  is  subject  to  reduction 
only  for  actual  draws.  From  the  time 
that  the  floor  amount  is  effective  until 
the  end  of  the  life  of  the  trust,  there  are 
no  proportionate  reductions  in  the 
credit  support  amount  caused  by 
reductions  in  the  pool  principal 
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balance.  Indeed,  since  the  floor  is  a 
flxed  dollar  amount,  the  amount  of 
credit  support  ordinarily  increases  as  a 
percentage  of  the  pool  principal  balance 
during  the  period  that  the  floor  is  in 
effect. 

Disclosure 

24.  In  connection  with  the  original 
issuance  of  certificates,  the  prospectus 
or  private  placement  memorandum  will 
be  furnished  to  investing  plans.  The 
prospectus  or  private  placement 
memorandum  will  contain  information 
material  to  a  fiduciary's  decision  to 
invest  in  the  certificates,  including: 

(a)  Information  concerning  the 
payment  terms  of  the  certificates,  the 
rating  of  the  certificates,  and  any 
material  risk  factors  with  respect  to  the 
certificates; 

(b)  A  description  of  the  trust  as  a  legal 
entity  and  a  description  of  how  the  trust 
was  formed  by  the  seller/servicer  or 
other  sponsor  of  the  transaction; 

(c)  Identification  of  the  independent 
trustee  for  the  trust; 

(d)  A  description  of  the  receivables 
contained  in  the  trust,  including  the 
types  of  receivables,  the  diversification 
of  the  receivables,  their  principal  terms, 
and  their  material  legal  aspects; 

(e)  A  description  of  the  sponsor  and 
servicer; 

(f)  A  description  of  the  pooling  and 
servicing  agreement,  including  a 
description  of  the  seller's  principal 
representations  and  warranties  as  to  the 
trust  assets,  including  the  terms  and 
conditions  for  eligibility  of  any 
receivables  transferred  during  the  pre- 
funding  period  and  the  trustee's  remedy 
for  any  breach  thereof;  a  description  of 
the  procedures  for  collection  of 
payments  on  receivables  and  for  making 
distributions  to  investors,  and  a 
description  of  the  accounts  into  which 
such  payments  are  deposited  and  fi'om 
which  such  distributions  are  made;  a 
description  of  permitted  investments  for 
any  pre-funding  account  or  capitalized 
interest  account;  identification  of  the 
servicing  compensation  and  any  fees  for 
credit  enhancement  that  are  deducted 
from  payments  on  receivables  before 
distributions  are  made  to  investors;  a 
description  of  periodic  statements 
provided  to  the  trustee,  and  provided  to 
or  made  available  to  investors  by  the 
trustee;  and  a  description  of  the  events 
that  constitute  events  of  default  under 
the  pooling  and  servicing  contract  and 

a  description  of  the  trustee's  and  the 
investors'  remedies  incident  thereto; 

(g)  A  description  of  the  credit  support; 
(h)  A  general  discussion  of  the 

principal  federal  income  tax 
consequences  of  the  purchase. 


ov^mership  and  disposition  of  the  pass- 
through  securities  by  a  typical  investor; 

(i)  A  description  of  the  underwriters' 
plan  for  distributing  the  pass-through 
securities  to  investors; 

(j)  Information  about  the  scope  and 
nature  of  the  secondary  market,  if  any, 
for  the  certificates;  and 

(k)  A  statement  as  to  the  duration  of 
any  pre-funding  period  and  the  pre- 
funding  limit  for  the  trust. 

25.  Reports  indicating  the  amount  of 
payments  of  principal  and  interest  are 
provided  to  certificateholders  at  least  as 
frequently  as  distributions  are  made  to 
certificateholders.  Certificateholders 
will  also  be  provided  with  periodic 
information  statements  setting  forth 
material  information  concerning  the 
underlying  assets,  including,  where 
applicable,  information  as  to  the  amount 
and  niunber  of  delinquent  and  defaulted 
loans  or  receivables. 

26.  In  the  case  of  a  trust  that  offers 
and  sells  certificates  in  a  registered 
public  offering,  the  trustee,  the  servicer 
or  the  sponsor  will  file  such  periodic 
reports  as  may  be  required  to  be  filed 
under  the  Securities  Exchange  Act  of 
1934.  Although  some  trusts  that  offer 
certificates  in  a  public  offering  will  file 
quarterly  reports  on  Form  10-Qand 
Annual  Reports  on  Form  10-K,  many 
trusts  obtain,  by  application  to  the 
Securities  and  Exchange  Commission 
(SEC),  a  complete  exemption  from  the 
requirement  to  file  quarterly  reports  on 
Form  10-Q  and  a  modification  of  the 
disclosure  requirements  for  annual 
reports  on  Form  10-K.  If  such  an 
exemption  is  obtained,  these  trusts 
normally  would  continue  to  have  the 
obligation  to  file  ciurent  reports  on 
Form  8-K  to  report  material 
developments  concerning  the  trust  and 
the  certificates  and  copies  of  the 
statements  sent  to  certificateholders. 
While  the  SEC's  interpretation  of  the 
periodic  reporting  requirements  is 
subject  to  change,  periodic  reports 
concerning  a  trust  will  be  filed  to  the 
extent  required  under  the  Securities 
Exchange  Act  of  1934. 

27.  At  or  about  the  time  distributions 
are  made  to  certificateholders,  a  report 
will  be  delivered  to  the  trustee  as  to  the 
status  of  the  trust  and  its  assets, 
including  underlying  obligations.  Such 
report  wrill  typically  contain  information 
regarding  the  trust's  assets  (including 
those  purchased  by  the  trust  from  any 
pre-funding  account),  payments 
received  or  collected  by  the  servicer,  the 
amount  of  prepayments,  delinquencies, 
servicer  advances,  defaults  and 
foreclosures,  the  amount  of  any 
payments  made  pursuant  to  any  credit 
support,  and  the  amount  of 
compensation  payable  to  the  servicer. 


Such  report  also  will  be  delivered  to  or 
made  available  to  the  rating  agency  or 
agencies  that  have  rated  the  trust's 
certificates.  • 

In  addition,  promptly  after  each 
distribution  date,  certificateholders  will 
receive  a  statement  prepared  by  the 
servicer  or  trustee  summarizing 
information  regarding  the  trust  and  its 
assets.  Such  statement  will  include 
information  regarding  the  trust  and  its 
assets,  including  underlying  receivables. 
Such  statement  will  typically  contain 
information  regarding  payments  and 
prepayments,  delinquencies,  the 
remaining  amount  of  the  guaranty  or 
other  credit  support  and  a  breakdown  of 
payments  between  principal  and 
interest. 

Forward  Delivery  Commitments 

28.  Mellon  may  contemplate  entering 
into  forward  delivery  commitments  in 
connection  with  the  offering  of  pass- 
through  certificates.  The  utility  of 
forward  delivery  commitments  has  been 
recognized  with  respect  to  offering 
similar  certificates  backed  by  pools  of 
residential  mortgages,  and  Mellon  may 
find  it  desirable  in  the  future  to  enter 
into  such  commitments  for  the  purchase 
of  certificates. 

Secondary  Market  Transactions 

29.  Mellon's  normal  policy  would  be 
to  attempt  to  make  a  market  for 
securities  for  which  it  is  lead  or  co- 
managing  underv\rriter,  and  it  is 
Mellon's  intention  to  make  a  market  for 
any  certificates  for  which  it  is  lead  or 
co-managing  underwriter,  although  it  is 
under  no  obligation  to  do  so.  At  times, 
Mellon  will  facilitate  sales  by  investors 
who  purchase  certificates  if  Mellon  has 
acted  as  agent  or  principal  in  the 
original  private  placement  of  the 
certificates  and  if  such  investors  request 
Mellon's  assistance. 

Summary 

30.  In  summary,  the  applicant 
represents  that  the  transactions  for 
which  exemptive  relief  is  requested 
satisfy  the  statutory  criteria  of  section 
408(a)  of  the  Act  due  to  the  following: 

(a)  The  trusts  contain  "fixed  pools"  of 
assets.  There  is  little  discretion  on  the 
part  of  the  trust  sponsor  to  substitute 
receivables  contained  in  the  trust  once 
the  trust  has  been  formed; 

(b)  In  the  case  where  a  pre-funding 
account  is  used,  the  characteristics  of 
the  receivables  to  be  transferred  to  the 
trust  during  the  pre-funding  period  will 
be  substantially  similar  to  the 
characteristics  of  those  transferred  to  the 
trust  on  the  closing  date,  thereby  giving 
the  sponsor  and/or  f^riginator  little 
discretion  over  the  t'^lection  process. 
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and  compliance  |vith  this  requirement 
wrill  be  assured  bV  the  specificity  of  the 
characteristics  arid  the  monitoring 
mechanisms  con(eriT{jlated  under  the 
proposed  exemption.  In  addition, 
certain  cash  accounts  will  be 
established  to  support  the  certificate 
pass-through  rata  and  such  cash 
accounts  will  be  invested  in  short-term, 
conservative  inv^tments;  the  pre- 
funding  period  will  be  of  a  reasonably 
short  duration;  a  pre-funding  period 
limit  will  be  imposed;  and  any  Internal 
Revenue  Service  ^quirements  with 
respect  to  pre-funding  intended  to 
preserve  the  passive  income  character  of 
the  trust  will  be  met.  The  fiduciary  of 
the  plans  making  the  decision  to  invest 
in  certificates  is  tjius  fully  apprised  of 
the  nature  of  the  ^ceivables  which  will 
be  held  in  the  truit  and  has  sufficient 
information  to  make  a  prudent 
investment  decisipn. 

(c)  Certificates  jn  which  plans  invest 
will  have  been  rated  in  one  of  the  three 
highest  rating  cattgories  by  a  rating 
agency.  Credit  suiport  will  be  obtained 
to  the  extent  nec^sary  to  attain  the 
desired  rating;      j 

(d)  All  transactions  for  which  Mellon 
seeks  exemptive  relief  will  be  governed 
by  the  pooling  and  servicing  agreement, 
which  is  made  av  ulable  to  plan 
fiduciaries  for  the  r  review  prior  to  the 
plan's  investment!  in  certificates; 

(e)  Exemptive  rtlief  from  sections 
406Cb)  and  407  foi  sales  to  plans  is 
substantially  limited;  and 

(f)  Mellon  anticipates  that  it  will  make 
a  secondary  market  in  certificates 
(although  it  is  under  no  obligation  to  do 
so).  j 

Notice  to  Interested  Persons 

The  applicant  represents  that  because 
those  potentially  interested  participants 
and  beneficiaries  cannot  all  be 
identified,  the  onl^  practical  means  of 
notifying  such  participants  and 
beneficiaries  of  this  proposed 
exemption  is  by  tne  publication  of  this 
notice  in  the  Federal  Register. 
Comments  and  reijuests  for  a  hearing 
must  be  received  by  the  Department  not 
later  than  30  days  from  the  date  of 
publication  of  thi  j  notice  of  proposed 
exemption  in  the  federal  Register. 
FOR  FURTHER  INFOI|MATION  CONTACT:  Gary 
Lefkowritz  of  the  Department,  telephone 
(202)  219-8881.  (this  is  not  a  toll-free 
number.) 

Operating  Engineers 
and  Apprentice  Trai  ling 
located  in  Howell 
No.  L-10645). 


Local  324  Journeyman 
Fund  (the  Plan), 
igan  (Application 


Nich 


Proposed  Exemption 

The  Department  is  considering 
granting  an  exemjilion  under  the 


authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32826,  32847,  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)  (1) 
and  (2)  of  the  Act  shall  not  apply  to:  (1) 
The  proposed  loan  of  $1,500,000  (the 
Loan)  to  the  Plan  by  the  International 
Union  of  Operating  Engineers  Local  324, 
AFL-CIO  (the  Union),  a  party  in  interest 
with  respect  to  the  Plan,  for  the 
repayment  of  certain  outstanding  loans 
(the  Original  Loans)  made  to  the  Plan  by 
the  Michigan  National  Bank  (the  Bank), 
an  unrelated  party;  and  (2)  as  of  March 
12,  1998,  the  pledging  of  certificates  of 
deposit  by  the  Union  as  security  for  the 
Original  Loans;  provided  that  the 
following  conditions  are  met: 

(a)  The  terms  and  conditions  of  the 
Loan  are  at  least  as  favorable  to  the  Plan 
as  those  which  the  Plan  could  have 
obtained  in  an  arm's-length  transaction 
with  an  unrelated  party; 

(b)  The  Plan's  trustees  determine  that 
the  Loan  is  appropriate  for  the  Plan  and 
in  the  best  interests  of  the  Plan's 
participants  and  beneficiaries; 

(c)  An  independent  fiduciary  acting 
on  behalf  of  the  Plan  (the  Independent 
Fiduciary)  reviews  the  terms  of  the  Loan 
and  determines  that  the  Loan  is 
protective  of  and  in  the  best  interests  of 
the  Plan; 

(d)  The  Independent  Fiduciary 
monitors  the  Loan,  as  well  as  the 
conditions  of  this  proposed  exemption 
(if  granted),  and  takes  whatever  actions 
are  necessary  to  safeguard  the  interests 
of  the  Plan  under  the  Loan; 

(e)  The  Loan  is  repaid  by  the  Plan 
solely  with  funds  the  Plan  retains  after 
paying  all  of  its  operational  expenses; 
and 

(f)  The  terms  and  conditions  relating 
to  the  pledging  of  the  certificates  of 
deposit  by  the  Union  as  security  for  the 
Original  Loans  were  in  the  best  interest 
of  the  Plan  and  its  participants  and 
beneficiaries. 

EFFECTIVE  DATE:  This  proposed 
exemption,  if  granted,  will  be  effective 
as  of  March  12,  1998. 

Summary  of  Facts  and  Representations 

1.  The  Union  is  located  in  Livonia, 
Michigan  and  represents  workers  who 
are  engaged  primarily  in  heavy 
construction  projects  throughout  the 
state  of  Michigan.  The  Plan  was 
established  by  the  Union  in  1964  as  a 
training  program  for  individuals  who 
are  members  of  the  Union  and  are 
employed  by  contributing  employers 
with  regard  to  the  Plan.  "Hie  purpose  of 
the  Plan  is  to  provide  eligible 
participants  (the  Participants)  writh  the 


skills  necessary  to  operate  and  repair 
construction  equipment.  The  Plan  had 
approximately  11,500  participants  and 
$12,664,604  in  total  assets,  as  of  August 
31,  1998. 

2.  Among  the  Plan's  assets  is  an 
indoor  training  facility  (the  Facility) 
located  in  Howell,  Michigan.  The 
Facility  is  comprised  mainly  of 
classrooms  and  an  indoor  work  area, 
and  is  used  by  the  Participants  to 
acquire  additional  construction  training. 
The  Facility  is  situated  on  365  acres  of 
real  property  (the  Property)  which  is 
also  owmed  by  the  Plan.  The  Property  is 
used  by  the  Participants  as  an  outdoor 
construction  training  area. 

3.  The  trustees  of  me  Plan  (the 
Trustees)  represent  that,  in  the  spring  of 
1997,  they  anticipated  a  significant 
increase  in  the  amount  of  training  hours 
the  Participants  would  be  spending  in 
the  Facility  during  the  upcoming  years. 
The  Trustees  state  that  this  potential 
increase  was  due  to  a  growing  demand 
for  construction  workers  throughout 
Michigan,  stricter  training  requirements 
for  workers  who  handle  hazardous 
waste,  and  increasingly  sophisticated 
construction  equipment.  In  this  regard, 
the  Participants  trained  a  total  of 
approximately  32,000  hours  in  the 
Facility  in  1997,  and  will  train  a  total  of 
approximately  43,200  hours  in  the 
Facility  in  1998.  The  Trustees  believe 
that  there  will  be  additional  increases  in 
Participant  usage  of  the  FaciUty  in 
future  years. 

4.  The  Trustees  determined  that  the 
Facility  was  inadequate  to  handle  the 
anticipated  increase  in  use  by  the 
Participants.  As  a  result,  in  March  1998, 
the  Trustees  decided  to  expand  the 
Facility  (the  Expansion)  at  a  projected 
cost  of  $1,500,000.  The  Expansion 
consisted  of  the  addition  of  three 
classrooms  to  the  Facility  and  an 
enlargement  of  the  Facifity's  indoor 
repair  area.  The  Expansion  also 
included  maintenance  repairs  on  the 
Facility.  The  Expansion  was  completed 
on  September  26,  1998. 

5.  To  finance  the  Expansion,  the 
Trustees  caused  the  Plan  to  receive  two 
loans  (i.e.  the  Original  Loans)  from  the 
Bank.  The  first  loan  (the  First  Loan)  was 
entered  into  on  May  12,  1998  for 
$1,000,000  and  was  secured  with  a 
certificate  of  deposit  (CD)  pledged  by 
the  Union  in  the  amount  of  $1,000,000. 
The  second  loan  (the  Second  Loan)  was 
entered  into  on  July  28,  1998  for 
$500,000  and  was  secured  with  a  CD 
pledged  by  the  Union  in  the  amount  of 
$500,000. 

6.  The  Original  Loans  each  had  a  term 
of  12  months  and  required  that  the  Plan 
pay  a  fixed  rate  of  interest.  At  the  time 
the  First  Loan  and  the  Second  Loan 


Federal  Register/ Vol.  64,  No.  13 /Thursday,  January  21,  1999 /Notices 


3357 


were  made,  the  interest  rates  for  each 
were  set  at  two  percentage  points  above 
the  interest  rate  the  Bank  currently  paid 
on  its  12  month  CDs.  At  the  time  die 
First  Loan  was  made,  the  Bank  was 
paying  5.25%  on  its  12  month  CDs.  As 
a  result,  the  interest  rate  the  Plan  pays 
on  the  First  Loan  is  7.25%.  At  the  time 
the  Second  Loan  was  made,  the  Bank 
was  paying  5.17%  on  its  12  month  CDs. 
As  a  result,  the  interest  rate  the  Plan 
pays  on  the  Second  Loan  is  7.17%. 

7.  The  Union  proposes  to  lend  the 
Plan,  under  the  terms  of  the  Loan,  em 
amount  equal  to  the  entire  principal 
amount  of  the  Original  Loans  (i.e. 
$1,500,000).  The  Union  represents  that 
the  Loan  will  be  used  by  the  Plan  to 
repay  the  Original  Loans.  The  Union 
also  represents  that  the  Plan  will  not 
pay  any  fees  associated  with  the  Loan. 
The  Loan  will  have  a  term  of  seven 
years  and  will  be  imsecured. 
Additionally,  the  Loan  will  have  a  seven 
year  amortization  schedule  (the 
Schedule)  and  monthly  payments  of 
principal  and  interest  until  maturity. 

The  Trustees  of  the  Plan  represent 
that  the  Schedule  is  beneficial  to  the 
Plan  since  it  allows  the  Plan  to 
gradually  pay  down  the  principal 
amount  of  the  Loan.  The  Trustees 
represent  that  the  terms  of  the  Original 
Loans  do  not  provide  for  amortization  of 
the  Original  Loans'  principal  amounts. 
Thus,  absent  any  renewals  of  the 
Original  Loans  by  the  Bank,  the  Plan 
must  repay  the  entire  principal  amount 
of  the  Chiginal  Loans  at  maturity.  In  this 
regard,  the  Trustees  represent  that  the 
terms  of  the  Original  Loans  cause  a 
liquidity  problem  for  the  Plan  in  that 
the  Plan  is  required  to  reserve  funds  for 
the  repayment  of  the  principal  amounts 
of  the  Original  Loans.  The  Trustees 
represent  that  the  Schedule  allows  for  a 
more  efficient  allocation  of  Plan 
resources. 

8.  The  Union  represents  that  the  terms 
of  the  Loan  are  more  favorable  to  the 
Plan  than  the  terms  of  the  Original 
Loans.  The  Union  represents  that  the 
Plan  ■will  repay  the  Loan  solely  with 
funds  retained  by  the  Plan  after  paying 
for  all  of  its  operational  expenses  (the 
Excess  Fimds)."  In  the  event  that  the 
Plan  has  no  Excess  Funds  at  the  time  a 
payment  by  the  Plan  is  due,  the  Union 
represents  that  the  Loan  vdll  be 


suspended  (the  Suspension  Period). ^o 
The  Union  represents  that  during  any 
Suspension  Period,  the  Plan  will  not  be 
required  to  make  any  principal  or 
interest  payments  on  the  Loan.^'  In 
addition,  the  Union  represents  that  no 
interest  on  the  Loan  v\rill  accrue  during 
the  Suspension  Period. 

The  Trustees  represent  that  the 
interest  rate  paid  by  the  Plan  to  the 
Union  on  the  Loan  vdll  be  less  than  the 
interest  rates  paid  by  the  Plan  on  the 
Original  Loans.  The  interest  rate  the 
Plan  will  pay  on  the  Loan  (the  New 
Rate)  will  be  a  floating  rate  based  on  the 
Wall  Street  Journal  Jumbo  CD  Rate  (the 
WSJ  CD  Rate)  for  CDs  with  a  duration 
of  12  months.  The  New  Rate  will  be 
initially  set  at  the  lesser  of  (i)  6.02%  (the 
WSJ  CD  Rate  as  of  November  9,  1998, 
plus  1%),  or  (ii)  a  rate  which  is  1% 
above  the  WSJ  CD  Rate  at  the  time  the 
Loan  is  consummated.  The  New  Rate 
will  be  reset  on  the  first  day  of  Januaiy , 
April,  July,  and  October  to  equal  the  rate 
which  is  1%  above  the  WSJ  CD  Rate  at 
that  time.  However,  in  no  event  will  the 
New  Rate  exceed  7.25%  per  annum,  the 
rate  the  Plan  currently  pays  the  Bank 
under  the  First  Loan. 

In  addition,  the  New  Rate  will  be 
more  favorable  to  the  Plan  than  the 
interest  rate  the  Plan  would  have  paid 
on  a  renewal  of  the  Original  Loans  fixim 
the  Bank.  The  New  Rate  will  only  be  1% 
above  the  WSJ  CD  Rate  for  12-month 
CDs  which  will  be  significantly  less 
than  a  rate  which  is  2%  above  the 
Bank's  12-month  CD  rate.  The  Trustees 
estimate  that  setting  the  interest  rate  on 
the  Loan  at  the  New  Rate  will  result  in 
a  savings  to  the  Plan  in  excess  of 
$61,000  during  the  term  of  the  Loan. 

9.  The  terms  of  the  Loan  will  be 
monitored  by  Richard  Czapski  (Mr. 
Czapski)  of  Plante  and  Moran,  LLP 
(Plante  and  Moran),  who  will  act  as  the 
Plan's  Independent  Fiduciary.  Plante 
and  Moran  is  a  public  accounting  firm 
having  offices  in  Michigan  and  Ohio. 
Mr.  Czapski  is  a  partner  with  Plante  and 
Moran.  Mr.  Czapski  represents  that  he  is 
qualified  to  act  as  the  Independent 
Fiduciary  because  he  is  experienced  in 
matters  concerning  pension  plans  and 
bank  loans.  Mr.  Czapski  states  that  he 
will  rely  on  the  advice  of  an 


■*The  Union  represents  that  the  Plan's 
operational  expenses  are  funded  by  contributions 
made  to  the  Plan  by  contributing  employers.  These 
contributions  are  based  on  a  portion  of  each 
Participant's  hourly  wage  that  is  paid  by  such 
employers.  The  Union  represents  that  the 
Participants'  hourly  wage  rate  is  negotiated  between 
the  Union  and  the  contributing  employers  each 
year.  Thus,  the  Union  represents  that  the 
Particicants'  wage  deduction  amount  for 
contributions  made  by  the  employers  to  the  Plan  is 
determined  by  the  parties  each  year. 


'"The  Union  represents  that  computation  of  the 
amount  of  Excess  Funds  available  for  the  repayment 
on  the  Loan  will  be  done  according  to  generally 
accepted  accounting  principles  by  a  certified  public 
accountant  representing  the  Plan. 

2'  The  Union  represents  that  if  the  Suspension 
Period  causes  there  to  be  an  outstanding  principal 
balance  on  the  Loan  at  the  end  of  the  seven-year 
term,  the  duration  of  the  Loan  will  be  extended  and 
the  Plan  will  be  obligated  to  continue  making 
monthly  payments  of  principal  and  interest  until 
the  Loan  is  paid  in  full.  In  this  regard,  the  Plan  will 
not  be  required  to  make  any  lump-sum  payment  for 
the  outstanding  principal  balance  at  any  time. 


experienced  ERISA  counsel,  if 
necessary,  to  determine  what  actions  are 
appropriate  to  safeguard  the  interests  of 
the  Plan  throughout  the  duration  of  the 
Loan. 

Mr.  Czapski  represents  that  he  has 
evaluated  the  terms  of  the  Loan  and  has 
determined  that  the  Loan  would  be  in 
the  best  interests  and  protective  of  the 
Plan  and  its  participants  and 
beneficiaries.  Mr.  Czapski  states  that  he 
will  monitor  the  Plan's  repayment  of  the 
Loan.  Mr.  Czapski  will  represent  the 
Plan,  as  the  Independent  Fiduciary,  to 
enforce  the  Plan's  rights  imder  the  terms 
and  conditions  of  the  Loan  and  will  take 
whatever  actions  are  necessary  to 
protect  the  interests  of  the  Plan. 

10.  In  siunmary,  the  applicant 
represents  that  the  transactions  satisfy 
the  statutory  criteria  contained  in 
section  408(a)  of  the  Act  for  the 
following  reasons: 

(a)  The  terms  of  the  Loan  are  at  least 
as  favorable  to  the  Plan  as  those 
obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party; 

(b)  The  Trustees  have  determined  that 
the  Loan  is  appropriate  for  the  Plan  and 
in  the  best  interests  of  the  Plan's 
participants  and  beneficiaries; 

(c)  Mr.  Czapski,  as  the  Plan's 
Independent  Fiduciary,  has  reviewed 
the  terms  and  conditions  of  the  Loan 
and  determined  that  the  Loan  would  be 
appropriate  for,  and  in  the  best  interests 
of,  the  Plan; 

(d)  Mr.  Czapski,  as  the  Plan's 
Independent  Fiduciary,  will  monitor  the 
Loan,  as  well  as  the  conditions  of  this 
proposed  exemption  (if  granted),  and 
will  take  whatever  actions  are  necessary 
to  safeguard  the  interests  of  the  Plan; 

(e)  Tne  New  Rate  initially  will  be  the 
lesser  of  6.02%  or  1%  above  the  WSJ  CD 
Rate  as  of  the  date  of  the  Loan,  an 
interest  rate  which  will  be  significantly 
less  than  the  rates  currently  paid  by  the 
Plan  imder  the  Original  Loans  (i.e. 
7.25%  and  7.17%.  respectively);  and 

(f)  The  Loan  wall  be  repaid  by  the 
Plan  solely  with  funds  retained  by  the 
Plan  after  paying  for  all  of  its 
operational  expenses. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  J.  Motta  of  the  Department, 
telephone  (202)  219-8883  (this  is  not  a 
toll  free  number). 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
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provisions  to  w  lich  the  exemption  does 
not  apply  and  t  le  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  whi(  h  among  other  things 
require  a  fiduci  iry  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  ptirticipants  and 
beneficiaries  of  Ithe  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(lj)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  Exclusive  benefit  of  the 
employees  of  thte  employer  maintaining 
the  plan  and  thoir  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a]  of  the  Act 
and/ or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  acfcninistratively  feasible. 


in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  wrill  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 


accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption,  hi  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC,  this  14th  day  of 
January  1999. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

[FR  Doc.  99-1271  Filed  1-20-99;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  204 
RIN1010-AC30   I 

Accounting  Relet  for  Marginal 
Properties 

AGENCY:  Minerals  Management  Service, 
Interior.  j 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  is  proposing  new 
regulations  implementing  recently 
enacted  legislation  for  Federal  oil  and 
gas  leases.  The  iew  regulations  would 
explain  to  lessees  and  their  designees 
how  to  obtain  royalty  prepayment  and 
accounting  and  auditing  relief  for 
Federal  marginail  properties. 

DATES:  MMS  must  receive  all  comments 
on  or  before  Mafch  22,  1999.  We  will 
begin  reviewingicomments  then  and 
may  not  fully  consider  comments  we 
receive  after  March  22, 1999. 
ADDRESSES:  Submit  your  written 
comments  to  David  S.  Guzy,  Chief, 
Rules  and  Publications  Staff,  Minerals 
Management  Se^ice,  Royalty 
Management  Prt^gram,  P.O.  Box  25165, 
MS  3021,  Denvei-,  Colorado  80225. 
Courier  addresses  Building  85,  Denver 
Federal  Center,  Denver,  Colorado  80225. 
E-mail  address  it 
RMP.conunentsfhnms.gov. 

MMS  will  puqlish  a  separate  notice  in 
the  Federal  Register  indicating  dates 
and  locations  of  public  hearings 
regarding  this  proposed  rulemaking. 
FOR  FURTHER  INFOTMATION  CONTACT: 
David  S.  Guzy,  Qhief,  Rules  and 
Pubhcations  Stap,  Minerals 
Management  Seikrice,  Royalty 
Management  Prtkram,  telephone  (303) 
231-3432;  fax  (303)  231-3385;  e-mail 
David Guzy@nims.gov. 

SUPPLEMENTARY  MFORMATION:  The 
principal  author^  of  this  proposed  rule 
are  Nick  E.  Fadejy  of  the  Royalty 
Management  Program,  MMS,  and  Sarah 
L  Inderbitzin  of  She  Office  of  the 
Sohcitor,  Departinent  of  the  hiterior. 

I.  Introduction 

On  August  13,i  1996.  the  President 
signed  into  law  tpe  Federal  Oil  and  Gas 
Royalty  SimpUfiCation  and  Fairness  Act 
(RSFA),  Pub.  L.  104-185,  as  corrected 
by  Pub.  L.  104-fflO.  RSFA  amends  the 
Federal  Oil  and  (Jas  Royalty 
Management  Act  of  1982  (FOGRMA),  30 
U.S.C.  1711  et  seq.,  in  many  respects. 
Section  7  of  RSF  \  allows  MMS  and  the 
State  concerned  defined  under  RSFA  as 
"a  State  which  n  ceives  a  portion  of 


royalties  or  other  payments  under  the 
mineral  leasing  laws  from  [a  Federal 
onshore  or  OCS  oil  and  gas  lease),"  30 
U.S.C.  1701(31))  to  provide  royalty 
prepayment  and  regulatory  relief  for 
marginal  properties  for  Federal  onshore 
and  Outer  Continental  Shelf  (OCS)  oil 
and  gas  leases.  30  U.S.C.  1727.  The 
stated  purpose  of  granting  relief  to 
marginal  properties  under  RSFA  is  to 
promote  production,  reduce 
administrative  costs,  and  increase  net 
receipts  to  the  United  States  and  the 
States.  30  U.S.C.  1727(a). 

Under  RSFA,  the  State  concerned 
must  consent  to  any  prepayment  or 
auditing  relief.  30  U.S.C.  1727(a).  hi 
addition,  MMS  and  the  State  concerned 
must  jointly  determine,  on  a  case-by- 
case  basis,  the  amount  of  marginal 
production  that  may  be  subject  to  either 
a  prepayment  of  royalty  or  accounting 
and  auditing  rehef.  Id.  Although  RSFA 
does  not  define  marginal  properties  for 
purposes  of  Section  7,  it  does  define 
marginal  properties  under  section 
6(d)(4),  30  U.S.C.  1726(d)(4).  as  a  "lease 
that  produces  on  average  the  combined 
equivalent  of  less  than  15  barrels  of  oil 
equivalents  per  well  per  day  or  90 
thousand  cubic  feet  of  gas  per  well  per 
day,  or  a  combination  thereof."  In 
addition,  under  section  6(d)(4),  the 
production  level  is  calculated  "by 
dividing  the  average  daily  production  of 
crude  oil  and  natural  gas  from 
producing  wells  on  such  leases  by  the 
number  of  such  wells,  unless  the 
Secretary,  together  with  the  State 
concerned,  determine  that  a  different 
production  is  more  appropriate." 

RSFA  also  requires  MMS  and  the 
States  to  "provide  accounting,  reporting 
and  auditing  relief  for  marginal 
properties.  30  U.S.C.  1727(c).  However, 
such  relief  may  only  be  granted  in  a 
State  that  concurs  with  this  relief.  Id. 

In  response  to  the  RSFA  section  7 
amendments,  MMS  conducted  three 
workshops  to  receive  input  from  a  wide 
variety  of  constituent  groups  to  develop 
the  proposed  rule.  The  workshops  were 
held  at  MMS  offices  in  Denver, 
Colorado,  on  October  31, 1996.  January 
23,  1997,  and  November  5, 1997. 
Representatives  from  several  Federal 
and  State  government  organizations 
participated  along  with  industry  trade 
organizations  representing  both  small 
and  large  Federal  oil  and  gas  lessees. 
The  input  received  during  these 
workshops  was  instrumental  in 
developing  the  proposed  rule. 

The  proposeci  rule  implements 
sections  7(a)  and  7(c)  of  RSFA.  30  U.S.C. 
1727(a)  and  1727(c).  Although  section  7 
of  RSFA  provides  two  alternatives  for 
marginal  properties,  one  for  prepayment 
of  royalty  under  section  7(b).  and 


another  for  accounting  and  auditing 
relief  under  section  7(c),  this  proposed 
rule  only  implements  the  general 
provisions  for  marginal  properties  and 
the  accounting  and  auditing  relief 
provisions.  MMS  will  pubhsh  a 
proposed  rule  covering  prepayment  of 
royalty  under  section  7(b)  of  RSFA  at  a 
later  date. 

The  Department  of  the  Interior's 
(Department)  practice  is  to  give  the 
public  an  opportunity  to  participate  in 
the  rulemaking  process.  You  may  send 
written  comments  to  the  location  cited 
in  the  ADDRESSES  section  of  this 
preamble.  We  will  post  public 
comments  after  the  comment  period 
closes  on  the  Internet  at  http:// 
www.rmp.mms.gov  or  you  may  contact 
David  S.  Guzy,  Chief,  Rules  and 
Publications  Staff,  MMS,  telephone 
(303)  231-3432;  fax  (303)  231-3385;  e- 
mail  David Guzy@mms.gov. 

II.  Section-by-Section  Analysis 

30  CFR  Part  204— Alternatives  For 
Marginal  Properties 

MMS  proposes  to  include  a  new  part 
204  in  its  regulations.  This  part  would 
implement  the  new  requirements  of 
section  7  of  RSFA.  However,  as  noted 
above,  the  substantive  rules  for 
prepayment  of  royalty  are  not  included 
in  this  proposed  rule.  We  would  reserve 
subpart  B  for  a  later  rulemaking. 

Part  204,  Subpart  A — General  Provisions 

This  subpart  would  provide  general 
requirements  for  both  prepayment  of 
royalty  under  section  7(b)  of  RSFA  and 
accounting  and  auditing  relief  under 
section  7(c)  of  RSFA.  However,  as  noted 
above,  the  substantive  rules  for 
prepayment  of  royalty  are  not  included 
in  this  proposed  rule.  We  would  reserve 
subpart  B  for  a  later  rulemaking. 

Section  204.1    What  is  the  Purpose  of 
this  Part? 

This  part  would  explain  how  a  lessee 
or  its  designee,  of  a  Federal  onshore  or 
OCS  lease  may  obtain  prepayment  or 
accoiuiting  and  auditing  rehef  for 
certain  marginal  properties.  The 
prepayment  portions  of  this  rule  would 
be  proposed  in  a  later  rulemaking. 
Under  RSFA,  the  lessee's  "designee"  is 
a  person  the  lessee  designates  in  writing 
to  MMS  to  report  and  pay  royalties  on 
its  behalf.  RSFA  section  6(g)  (codified  as 
corrected  at  30  U.S.C.  1712(a)).  MMS 
has  addressed  the  procedure  to 
designate  a  designee  in  another 
rulemaking.  62  FR  42062  (1997) 
(Codified  at  30  CFR  218.52). 

Section  204.2    Definitions 

This  section  would  define  terms 
apphcable  to  this  part. 
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"Agreement"  would  mean  a  federally 
approved  communitization  agreement 
or  unit  participating  area. 

"Barrels  of  oil  equivalents"  would 
mean  the  "combined  equivalent 
production"  of  oil  and  gas  stated  in 
barrels  of  oil.  Under  this  definition, 
each  bprel  of  oil  production  would  be 
equal  to  one  barrel  of  oil  equivalents. 
Each  six  thousand  cubic  feet  of  gas 
production  at  standard  temperature  and 
pressure  also  would  be  equal  to  one 
barrel  of  oil  equivalents.  This  definition 
also  is  consistent  with  the  use  of  this 
term  in  the  definition  of  "marginal 
properties"  under  section  6(d)(4)  of 
RSFA. 

"Base  period"  would  mean  the  12- 
month  period  from  October  1  through 
September  30  immediately  preceding 
the  applicable  calendar  year  in  which 
you  take  or  request  marginal  property 
relief.  The  term  "base  period"  is  used 
throughout  the  rule  to  calculate  whether 
a  property  qualifies  for  certain  relief 
during  the  current  calendar  year.  For 
example,  if  you  want  to  qualify  for  relief 
begiiming  in  calendar  year  2000,  the 
base  period  for  that  calendar  year  would 
be  from  October  1,  1998,  through 
September  30,  1999. 

"Combined  equivalent  production" 
would  mean  the  total  of  all  oil  and  gas 
production  for  the  marginal  property, 
stated  in  barrels  of  oil  equivalents.  This 
definition  is  consistent  with  the  use  of 
that  term  in  the  definition  of  "marginal 
properties"  imder  section  6(d)(4)  of 
RSFA  discussed  in  the  introduction. 

"Designee"  would  mean  the  person 
designated  by  a  lessee  under  30  CFR 
218.52  to  make  all  or  part  of  the  royalty 
or  other  payments  due  on  a  lease  on  the 
lessee's  behalf.  This  definition  is 
essentially  the  same  as  that  under  RSFA 
§2(1),  FOGRMA.  30  U.S.C.  1702(24). 
Accordingly,  the  definition  would  cite 
the  rule  implementing  the  requirements 
of  RSFA  §6(g).  FOGRMA  §  102(a),  30 
U.S.C.  1712(a),  which  allows  lessees  to 
designate  another  person  to  pay 
royalties  on  their  behalf  by  written 
notice  filed  with  MMS. 

"Producing  wells"  would  mean  only 
those  producing  oil  or  gas  wells  that 
contribute  to  the  sum  of  barrels  of  oil 
equivalents  used  in  the  calculation 
under  §  204.004(c)  of  this  part.  This 
definition  would  not  include  injection 
and  water  wells. 

"State  concerned"  (State)  would  mean 
the  State  which  receives  a  statutorily 
prescribed  portion  of  the  royalties  from 
a  Federal  onshore  or  OCS  lease.  For 
example,  this  includes  States  that 
receive  revenues  from  onshore  leasing 
under  the  Mineral  Leasing  Act,  30 
U.S.C.  191,  or  fi-om  the  OCS  under  43 
U.S.C.  1337(g).  This  definition  is  the 


same  as  that  under  RSFA,  30  U.S.C. 
1701(31). 

Section  204.3    What  Alternatives  Are 
Available  for  Marginal  Properties? 

This  section  would  explain  what 
alternatives  are  available  to  a  lessee  or 
its  designee  if  they  have  production 
from  a  marginal  property. 

Paragraph  (a)  would  explain  the 
prepayment  of  royalty  alternative.  For 
this  alternative,  MMS  and  the  State  may 
allow  you  to  make  a  lump-sum  advance 
payment  of  royalties  instead  of  monthly 
royalty  payments  for  the  remainder  of 
the  lease  term.  Although  MMS  is  not 
including  the  RSFA  section  7(b) 
prepayment  of  royalty  requirements  in 
this  proposed  rulemaking,  it  will  do  so 
at  a  later  date  under  subpart  B. 
However,  the  general  requirements  in 
subpart  A  would  apply  to  the 
prepayment  of  royalty  alternative  under 
subpart  B  when  that  subpart  is 
published. 

Paragraph  (b)  would  explain  the 
accounting  and  auditing  relief 
alternative.  For  this  alternative,  MMS 
emd  the  State  may  allow  various 
accounting  and  auditing  relief  options 
intended  to  encourage  you  to  continue 
to  produce  and  develop  your  marginal 
property.  The  requirements  for  taking 
accounting  and  auditing  relief  would  be 
under  subpart  C. 

Section  204.4    What  Is  a  Marginal 
Property  Under  This  Part? 

This  section  would  explain  what 
properties  qualify  as  "marginal"  under 
this  part.  As  explained  further  below, 
property  does  not  just  mean  a  lease  for 
purposes  of  this  rule. 

Only  properties  that  qualify  under 
this  section  could  obtain  royalty 
prepayment  or  accounting  and  auditing 
relief  under  this  part.  However,  you 
must  meet  additional  qualifications 
under  §§  204.203,  204.204,  and  204.205 
to  obtain  some  of  the  accounting  and 
auditing  relief  options. 

Paragraph  (a)  would  explain  what 
kinds  of  properties  may  qualify  as 
"marginal"  under  this  part.  To  qualify 
as  a  marginal  property  eligible  for 
royalty  prepayment  or  accounting  and 
auditing  relief  under  this  part,  your 
production  must  be  from,  or  attributable 
to,  a  Federal  onshore  or  OCS  lease. 
Indian  leases  would  not  be  eligible  for 
the  marginal  property  alternatives  under 
this  part  even  though  production  from 
a  qualifying  marginal  property  may  be 
attributable  to  an  Indian  lease. 

Under  paragraph  (a)(1).  if  your  lease 
is  not  in  an  Agreement,  then  your  entire 
lease  is  a  property  that  must  qualify  as 
a  marginal  property  under  paragraph  (b) 
of  this  section.  In  other  words,  these  are 


"stand  alone"  Federal  leases  and  the 
entire  lease  would  have  to  qualify  under 
this  part. 

Under  paragraph  (a)(2),  if  all  or  a 
portion  of  your  lease  is  in  one 
Agreement,  then  the  entire  Agreement 
must  qualify  as  a  marginal  property 
under  paragraph  (b)  of  this  section.  For 
example,  even  if  other  leases  in  the 
participating  area  are  not  Federal  leases, 
you  must  use  the  production 
attributable  to  those  leases,  as  well  as 
your  lease,  in  order  to  make  the 
calculation  under  paragraphs  (b)  and  (c) 
of  this  section  to  determine  whether  the 
Agreement  meets  the  production  level 
limits  under  peiragraph  (b)  of  this 
section.  If  your  Agreement  does  quaUfy, 
then  only  the  production  attributable  to 
your  lease  may  be  separately  eligible  for 
relief  under  this  part.  However,  any 
production  from  your  lease  that  is  not 
in  the  Agreement  also  may  be  eligible 
for  relief  under  paragraph  (a)(4)  of  this 
section. 

Under  paragraph  (a)(3),  if  all  or  a 
portion  of  your  lease  is  in  more  than  one 
Agreement,  then  each  Agreement  must 
qualify  separately  as  a  marginal 
property  under  paragraph  (b)  of  this 
section.  In  addition,  for  each  Agreement 
that  qualifies,  only  the  production 
attributable  to  your  lease  would  be 
eligible  for  relief  under  this  part.  For 
example,  if  50  percent  of  your  lease  is 
included  in  Agreement  "A",  and  50 
percent  of  your  lease  is  included  in 
Agreement  "B",  then  Agreement  "A" 
must  quahfy  as  marginal  in  order  for  the 
50  percent  of  your  lease  included  in 
Agreement  "A"  to  be  eligible  for  relief. 
Likewise,  in  order  for  the  50  percent  of 
your  lease  included  in  Agreement  "B" 
to  be  eligible  for  relief.  Agreement  "B" 
must  qualify  as  marginal. 

Under  paragraph  ra)(4),  if  a  portion  of 
your  lease  is  in  an  Agreement  and  you 
have  production  from  the  portion  of  the 
lease  that  is  not  in  the  Agreement,  then 
the  portion  of  the  lease  that  is  not  in  the 
Agreement  must  qualify  separately  as  a 
marginal  property  under  paragraph  (b) 
of  this  section.  For  example,  if  50 
percent  of  your  lease  is  included  in  an 
Agreement  and  50  percent  is  not,  if  the 
50  percent  that  is  not  included  in  the 
Agreement  qualifies  as  marginal  under 
paragraph  (b)  of  this  section,  then  that 
50  percent  may  be  eligible  for  relief 
under  this  part.  This  would  be  true  even 
if  the  50  percent  that  is  included  in  the 
Agreement  does  not  qualify  as  marginal 
under  this  part. 

Paragraph  (b)  would  provide  that  to 
qualify  as  a  marginal  property  for  a 
calendar  year,  the  combined  equivalent 
production  of  the  property  during  the 
base  period  must  equal  an  av3rage  daily 
well  production  of  less  than  15  barrels 
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of  oil  equivalents  per  well  per  day 
calcvilated  imtier  paragraph  (c)  of  this 
section. 

As  stated  alcove,  section  7  of  RSFA 
provides  for  ttvo  alternatives  without 
specifically  defining  a  marginal 
property  und«r  that  section.  However, 
subsection  6(^)(4)  of  RSFA  defines  a 
marginal  prof^erty  as  a  lease  which 
produces  on  average  the  combined 
equivalent  of  less  than  15  barrels  of  oil 
per  well  per  day  or  90  thousand  cubic 
feet  of  gas  per  well  per  day. 

Several  participants  at  the  October  31. 
1996.  workshop  for  marginal  properties 
stated  that  MMS  should  use  State 
incentive  program  production  levels  to 
qualify  as  a  marginal  property. 
However,  upo^  review  of  the  various 
State  incentive  programs  and  the  unique 
natiue  of  each,  MMS  determined  that 
using  State  incentive  program 
production  lelels  would  require  MMS 
to  develop  different  production  levels 
for  each  State  with  incentive  programs, 
for  States  witi  out  incentive  programs, 
and  for  offshoi  -e  production  if  it  adopted 
this  approachj  Therefore,  MMS 
determined  that  using  State  incentive 
program  prodaction  levels  would  be  too 
onerous  for  use  under  this  part. 

At  the  Januaty  23,  1997,  workshop  for 
marginal  properties,  several  participants 
stated  that  MMS  should  consider  using 
the  RSFA  production  levels  for  marginal 
properties  under  section  6(d)(4)  to 
determine  marginal  properties  under 
this  part.  Other  participants  stated  that 
using  RSFA  seiction  6(d)(4)  production 
levels  would  dualify  too  many 
properties  as  marginal,  and  result  in  an 
unmanageable  workload  for  MMS  and 
States.  However.  MMS  considers  using 
the  productioii  levels  set  forth  in  RSFA 
less  onerous  than  varying  production 
levels  based  oi  where  a  lease  is  located 
as  would  resujt  if  MMS  used  State 
incentive  program  production  for 
quahfication  Purposes.  Moreover,  the 
States  and  industry  peurticipated  in  the 
legislative  process  which  culminated  in 
the  production  levels  under  section 
6(d)(4)  of  RSFA. 

Thus,  in  order  to  be  consistent  with 
other  sections  of  RSFA,  as  well  as  to 
apply  a  consistent  standard  nationwide. 
MMS  propose^  to  use  the  production 
levels  in  the  definition  of  "marginal 
properties"  in  Section  6(d)(4).  together 
with  other  requirements,  as  a  basis  for 
what  amount  qf  marginal  production 
quaUfies  a  property  as  "marginal"  imder 
this  part.  MMS  shares  the  concerns 
expressed  in  the  workshop  about  the 
administrative  jbiu-den  for  it  and  States 
under  these  proposed  production  levels 
and  invites  specific  comments 
concerning  thqse  levels.  Because  RSFA 
section  7(a)  re<^ires  that  MMS  and  the 


State  "jointly  determine,  on  a  case-by- 
case  basis,  the  amount  of  what  marginal 
production  bom  a  lease  or  leases  or  well 
or  wells,  or  parts  thereof '  may  obtain 
royalty  prepayment  or  accounting  and 
auditing  relief,  MMS  specifically 
requests  that  States  comment  on  these 
production  levels.  Any  State  that  does 
not  concur  with  the  production  levels 
MMS  ultimately  adopts  under  a  final 
rule  may  decUne  to  offer  alternatives 
under  §  204.214  of  this  part.  MMS  also 
invites  comments  on  whether  separate 
levels  should  be  established  for  onshore 
leases. 

Paragraph  (c)  would  explain  how  to 
calculate  the  production  levels  for  your 
property  to  determine  whether  it 
qualifies  as  "marginal"  under  paragraph 
(b).  This  calculation  would  also  be 
based,  in  part,  on  the  definition  of 
marginal  projwrties  under  RSFA  section 
(6)(d)(4).  To  determine  the  average  daily 
well  production  for  a  property,  you 
would  divide  the  sum  of  the  ban«ls  of 
oil  equivalents  for  all  producing  wells 
on  the  property  by  the  sum  of  the 
number  of  days  each  of  those  wells 
actually  produced  during  the  base 
period.  If  the  result  obtained  is  less  than 
15  barrels  of  oil  equivalents  per  well  per 
day.  your  property  would  qualify  as  a 
marginal  property  under  this  part. 
Paragraph  (c)  also  would  provide  that  if 
the  property  is  an  Agreement,  this 
calculation  would  have  to  include  all 
wells  in  the  Agreement  even  if  they  are 
not  on  a  Federal  onshore  or  OCS  lease. 
Only  producing  oil  and/or  gas  wells 
that  contribute  to  the  sum  of  barrels  of 
oil  equivalents  are  used  in  the 
calculation.  Injection  and  water  wells 
are  not  used  in  the  calculation.  For 
example,  assiune  the  marginal  property 
has  5  wells.  Well  #1  produced  250  days 
in  the  base  period.  Well  #2  produced 
300  days.  Well  #3  produced  275  days. 
Well  #4  produced  325  days,  and  Well  #5 
produced  350  days  in  the  base  period. 
This  equals  1 ,500  production  days. 
Assume  also  that  15,000  barrels  of  oil 
equivalents  were  produced  from  these 
five  wells  in  the  base  period.  This 
equals  10  barrels  per  well  per  day 
(15,000  barrels/1,500  days),  and  the 
property  would  qualify  as  a  marginal 
property. 

Section  204.5     What  Statutory 
Requirements  Must  I  Meet  To  Obtain 
Royalty  Prepayment  or  Accoimting  and 
Auditing  Relief? 

Paragraph  (a)  would  state  the  three 
statutory  conditions  under  RSFA  that 
MMS  and  the  State  concerned  will 
consider  prior  to  approving  any 
marginal  property  alternative  under  this 
part.  Thus,  the  rule  would  provide  that 
MMS  and  the  State  may  allow  royalty 


prepayment  or  accounting  and  auditing 
reUef  for  your  marginal  property  under 
this  part  if  MMS  and  the  State  jointly 
determine  that  the  prepayment  or  relief 
is  in  the  best  interests  of  the  Federal 
Government  and  the  State  to:  (1) 
promote  production;  (2)  reduce 
administrative  costs;  and  (3)  increase 
net  receipts  to  the  United  States  and  the 
State.  30  U.S.C.  1726(a). 

Paragraph  (b)  would  state  that  MMS 
and  the  State  may  discontinue  any 
royalty  prepayment  or  accounting  and 
auditing  relief  options  granted  for  your 
marginal  property  under  this  part  if 
MMS  and  the  State  jointly  determine 
that  the  prepayment  or  relief  option  is 
no  longer  in  the  best  interests  of  the 
Federal  Government  and  the  State  to 
accomplish  the  objectives  identified  in 
paragraph  (a). 

Section  204.6  May  I  Appeal  if  MMS 
Denies  My  Request  for  Prepayment  or 
Accounting  and  Auditing  Relief? 

This  section  would  explain  how  you 
may  appeal  if  MMS  denies  your  request 
for  prepayment  or  accounting  and 
auditing  relief.  If  MMS  denies  your 
request  for  prepayment  or  accounting 
and  auditing  relief  under  this  part 
because  the  State  denied  yoiu'  request, 
you  could  not  appeal  MMS's  decision 
under  30  CFR  part  290  or  43  CFR  part 
4,  subpart  J.  This  is  because  RSFA 
section  7(a)  provides  the  State  with 
unconditional  veto  authority  over  such 
requests.  Accordingly,  MMS  believes 
that  it  does  not  have  authority,  and 
Congress  did  not  intend  for  it,  to  change 
a  State's  decision  through  the 
administrative  appeal  process.  Thus, 
you  only  could  challenge  a  State's 
denial  of  your  request  directly  in 
Federal  district  court.  However,  under 
paragraph  (b),  you  could  appeal  any 
other  MMS  action  on  your  request 
imder  30  CFR  part  290  or  43  CFR  part 
4,  subpart  J. 

Subpart  B — Prepayment  of  Royalty 
[Reserved] 

Subpart  C — Accounting  and  Auditing 
ReUef 

Section  204.200    What  Is  the  Purpose 
of  This  Subpart? 

This  subpart  would  explain  how  a 
lessee  or  its  designee  may  obtain  the 
accoimting  and  auditing  relief  required 
imder  section  117(c)  of  FOGRMA  for 
production  from  a  marginal  property. 

Section  204.201    Who  May  Obtain 
Accounting  and  Auditing  Rehef  Under 
This  Subpart? 

Paragraph  (a)  would  explain  that  you 
may  obtain  accounting  and  auditing 
relief  under  this  subpart  if  you  are  a 
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lessee  or  its  designee  for  a  Federal  lease 
with  production  from  a  property  that 
qualifies  as  a  marginal  property  under 
§  204.4  of  this  part. 

For  some  relief  options,  greater  forms 
of  relief  would  be  available  for  marginal 
properties  that  produce  less  than  other 
marginal  properties.  Therefore, 
paragraph  (b)  would  explain  that  you 
also  must  meet  any  additional 
requirements  for  specific  types  of  reUef 
\mder  this  subpart.  In  addition,  all 
options  would  be  subject  to  a  State 
disallowing  that  relief  option  under 
§204.214  of  this  subpart. 

Under  paragraph  (c),  you  could  only 
request  and  obtain  accounting  and 
auditing  relief  for  your  individual 
fractional  interest  in  a  marginal 
property.  However,  the  rule  would  not 
require  all  lessees  or  designees  in  a 
marginal  property  to  seek  relief.  It  also 
would  not  require  all  lessees  or 
designees  in  a  marginal  property  to  seek 
the  same  form  of  reUef. 

MMS  beUeves  that  this  approach 
implements  Congress'  intent  uinder 


RSFA  section  7(c)  of  providing 
accounting  and  auditing  relief  for 
marginal  properties  to  encourage  lessees 
or  their  designees  to  produce  and 
develop  properties.  Moreover,  requiring 
all  interest  owners  of  a  marginal 
property  to  unanimously  seek  one 
agreed-upon  form  of  relief  would  be  an 
unnecessary  burden. 

Section  204.202    What  Accoimting  and 
Auditing  Relief  Options  Are  Available 
to  Me? 

This  section  would  show  you  the  six 
accounting  and  auditing  rehef  options 
you  may  take  for  properties  that  qualify 
as  marginal  under  §  204.4  and  where  in 
this  subpart  you  can  obtain  more 
information. 

Section  204.203    What  Is  the 
Cumulative  Royalty  Reports  and 
Payments  ReUef  Option? 

This  section  would  explain  the 
"cumulative  royalty  reports  and 
payments  relief  option."  Under  this 
relief  option,  you  would  be  allowed  to 
submit  royalty  reports  and  payments 


less  often  than  monthly.  This  relief 
option  would  reduce  administrative 
costs  by  decreasing  the  total  number  of 
reports  and  payments  you  must  submit 
and  MMS  must  process. 

Paragraph  (a)  would  explain  how  to 
determine  whether  you  may  submit 
royalty  reports  and  payments  less  often 
than  monthly  based  on  the  production 
levels  from  your  lease  during  the  base 
period.  Less  production  would  allow 
you  to  report  and  pay  your  royalties  to 
MMS  less  often.  Thus,  for  a  qualifying 
marginal  property,  you  could  submit 
your  royalty  reports  and  payments  as 
follows: 

(1)  First,  you  would  multiply  the 
current  royalty  rate  for  each  Federal 
lease  in  the  marginal  property  by  the 
combined  equivalent  production  of  oil 
and  gas  from  or  allocable  to  each  lease 
during  the  base  period; 

(2)  You  would  total  the  volumes 
calculated  under  subparagraph  (a)(1)  of 
this  section;  and 

(3)  You  would  determine  your  level  of 
relief  according  to  the  following  table: 


If  the  total  volume  calculated  under  paragraph  (a)(2)  of  this  section  Is 


Then  you  may  report  and  pay  your  royalties 


(i)  125  or  fewer  tMrrels  of  oil  equivalents  , 

(il)  More  tfun  125,  txrt  not  rrvsre  than  250  t>arrels  of  oil  equivalents 
(iii)  More  ttian  250,  txjt  not  more  than  500  barrels  of  oil  equivalents 


Annually,  Semi-annually,  or  Quarterly. 
Semi-annually  or  Quarterly. 
Ouarterfy. 


For  example,  assume  the  qualifying 
marginal  property  was  an  Agreement 
consisting  of  three  leases  eadi  with 
combined  equivalent  production  of 
1,000  barrels  of  oil  during  the  base 
period,  and  your  lease  "A"  was  Federal 
with  a  Vs  royalty  rate,  and  lease  "B"  was 
Federal  with  a  Ve  royalty  rate,  and  lease 
"C"  was  a  fee  lease.  Under  paragraph 
(a)(1),  if  you  wanted  rehef  under  this 
option,  you  would  multiply  1,000  times 
Vb  for  leases  "A"  and  "B",  which  equals 
125  barrels  each.  Under  paragraph 
(a)(2),  you  would  add  125  plus  125  for 
a  total  of  250  barrels  of  oil.  The  250 
barrels  is  the  number  you  would  then 
use  to  determine  what  level  of  relief  you 
could  take  under  paragraph  (a)(3).  In 
this  example,  you  would  be  eligible  to 
report  and  pay  your  royalties  semi- 
annually or  quarterly. 

Paragraph  (b)  would  explain  that  you 
must  notify  MMS  under  §  204.210(a) 
before  taking  relief  under  this  option. 
However,  you  would  not  be  required  to 
submit  a  processing  fee  under  this 
option. 

Paragraph  (c)  would  explain  that  you 
must  submit  your  report  and  payment 
by  the  end  of  the  month  following  the 
end  of  the  applicable  quarterly,  semi- 
annual, or  annual  reporting  period.  This 
paragraph  would  also  explain  that  you 


must  report  one  Une  of  cimiulative 
royalty  information  on  the  Report  of 
Sales  and  Royalty  Remittance,  Form 
MMS-2014,  for  the  reporting  period,  the 
same  as  you  would  on  a  monthly  basis. 
In  addition,  you  would  be  required  to 
use  the  last  sales  month  of  the  reporting 
period  to  report  the  royalty  information 
for  that  entire  period. 

Paragraph  (d)  would  explain  that  if 
you  do  not  pay  your  royalty  by  the  date 
due  in  paragraph  (c)(1)  of  this  section, 
you  would  owe  late  payment  interest 
determined  under  part  218  of  this  title 
from  the  date  your  payment  was  due 
under  this  section  until  the  date  MMS 
receives  it.  For  example,  if  you  notify 
MMS  under  §  204.210(a)  that  you 
qualify  to  report  and  pay  royalties 
quarterly,  and  MMS  receives  your 
payment  on  May  15  for  the  first 
calendar  quarter,  instead  of  April  30,  as 
required  under  paragraph  (c)  of  this 
section,  you  will  owe  late  payment 
interest  from  May  1  through  May  15  on 
that  late  payment. 

Under  paragraph  (e),  if  you  qualify  for 
relief  under  paragraph  (a)  of  this 
section,  but  you  take  more  relief  than 
you  are  entitled  to  under  that  paragraph, 
you  would  owe  late  payment  interest 
determined  under  part  218  of  this  title 
fit)m  the  date  your  payment  was  due 


under  this  section  until  the  date  MMS 
receives  it.  For  example,  if  you  quaUfy 
to  report  and  pay  royalties  quarterly, 
and,  instead  you  report  and  pay  semi- 
annually, you  would  owe  late  payment 
interest  from  the  date  your  quarterly 
payment  was  due  until  MMS  receives 
your  semi-annual  payment.  MMS  also 
will  require  you  to  amend  your  Form 
MMS-2014  to  reflect  the  proper 
reporting  frequency.  MMS  will  then 
assess  you  for  any  resulting  late 
payment  interest. 

Paragraph  (f)  would  provide  that  you 
must  report  allowances  on  the  same 
quarterly,  semi-annual,  or  annual  basis 
as  the  royalties  for  your  marginal 
property  on  Form  MMS-2014.  This  is 
necessary  for  MMS  to  properly  associate 
the  allowances  you  are  deducting  on 
Form  MMS-2014  with  the  royalties  that 
you  pay. 

Paragraph  (g)  would  explain  when 
during  the  calendar  year  you  must 
report  and  pay  royalties.  Thus,  under 
this  relief  option: 

(1)  Quarterly  reporting  periods  would 
begin  on  the  first  day  of  January,  April, 
July,  or  October; 

(2)  Semi-annual  reporting  periods 
would  begin  on  the  fir  t  day  of  January 
or  July; 
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(3)  Annual  re  jorting  periods  would 
begin  on  the  fin  t  day  of  January. 

Paragraph  (h)  would  refer  you  to 
MMS's  Marginal  Property  GuideUnes  for 
additional  reporting  instructions  for  this 
reUef  option.  These  guidelines  are  being 
developed. 

Section  204.204    What  is  the  Net 
Adjustment  Reporting  Relief  Option? 

This  section  would  explain  the  "net 
adjustment  reporting  relief  option." 
Under  this  relief  option,  you  could 
adjust  previously  reported  royalty  lines 
to  MMS  as  a  one-line  net  ent^  on  the 
Form  MMS-20^4,  instead  of  the 
required  two-lii<e  adjustment  process. 
Under  the  two-line  adjustment  process, 
you  must  reverse  the  original  report  line 
and  report  a  corrected  line  on  Form 
MMS-2014.  MMS  proposes  to  allow 
this  relief  optioii  based  on  the  volume 
of  production  from  the  marginal 
property.  This  relief  option  would 
reduce  administrative  costs  by 
decreasing  the  iptal  number  of  lines  you 
must  report  andlMMS  must  process. 

Para^aph  (a)  Would  explain  how  to 
determine  whether  your  qualifying 
marginal  properly  is  eUgible  for  relief 
under  this  optioti  as  follows: 

(1)  First,  you  would  multiply  the 
aurent  royalty  i  ate  for  each  Federal 
lease  in  the  mar]  ;inal  property  by  the 
combined  equiv^ent  production  of  oil 
and  gas  from  or  attributable  to  each 
lease  during  the  base  period; 

(2)  You  would  total  the  volumes 
calculated  unde:  •  subparagraph  (a)(1)  of 
this  section; 

(3)  If  the  total  k^olume  you  calculated 
under  paragraph  (a)(2)  is  equal  to  or  less 
than  2,500  barre  s  of  oil  equivalents, 
then  your  property  would  be  eligible  for 
reUef  under  thisjoption.  Using  the  same 
example  as  that  Under  §  204.203(a), 
where  the  total  \|olume  calculated  for 
the  qualifying  miarginal  property  was 
250  barrels  of  oil  equivalents,  your 
property  would  pe  eligible  for  this  relief 
option. 

Paragraph  (b)  vould  explain  that  you 
must  notify  MM  5  under  §  204.210(a) 
before  taking  rel  ef  under  this  option. 
However,  you  w  juld  not  be  required  to 
submit  a  process  ing  fee  under  this 
option. 

Under  paragra  oh  (c),  you  could  not 
net  adjustments  for  royalties  due  with 
adjustments  for  i  illowances  on  Form 
MMS-2014.  Thus,  you  would  have  to 
report  an  adjusti  lent  to  a  previously 
reported  royalty  due  line  as  a  one-line 
net  entry  and  report  any  corresponding 
adjustment  to  your  previously  reported 
allowance  line  at  a  separate  one-Une  net 
entry.  For  examp  le,  if  you  originally 
reported  $1,000  oyalty  due  with  an 
allowance  of  $1C  0  and  needed  to  adjust 


them  to  $1,200  and  $120,  respectively, 
you  would  report  two  separate 
adjustment  lines — one  line  reporting 
additional  royalty  due  of  $200  and 
another  line  claiming  an  additional 
allowance  of  $20. 

Paragraph  (d)  would  refer  you  to 
MMS's  Marginal  Property  Guidelines  for 
additional  reporting  instructions  for  this 
relief  option. 

Section  204.205     What  Is  the  Rolled-up 
Reporting  Relief  Option? 

This  section  would  explain  the 
"rolled-up  reporting  reUef  option." 
Under  this  relief  option,  you  could 
report  all  selling  arrangements  for  a 
revenue  source  to  MMS  under  a  single 
selling  arrangement  line  on  Form  MMS- 
2014.  MMS  proposes  to  allow  this  relief 
option  based  on  the  volume  of 
production  from  the  marginal  property. 
This  relief  option  would  reduce 
administrative  costs  by  decreasing  the 
total  number  of  lines  you  must  report 
and  MMS  must  process.  For  example,  if 
you  currently  report  royalties  imder  3 
separate  selling  arrangement  lines  for  a 
lease  and  revenue  source,  you  could 
combine  them  into  a  single  report  line 
under  any  one  of  your  existing  selling 
arrangements. 

Paragraph  (a)  would  explain  how  to 
determine  whether  your  qualifying 
marginal  property  is  eligible  for  relief 
under  this  option  as  follows: 

(1)  First,  you  would  multiply  the 
ciurent  royalty  rate  for  each  Federal 
lease  in  the  marginal  property  by  the 
combined  equivalent  production  of  oil 
and  gas  from  or  attributable  to  each 
lease  during  the  base  period; 

(2)  You  would  total  the  volumes 
calculated  imder  paragraph  (a)(1)  of  this 
section; 

(3)  If  the  total  volume  you  calculated 
under  paragraph  (a)(2)  is  equal  to  or  less 
than  1,000  barrels  of  oil  equivalents, 
then  your  property  would  be  eligible  for 
relief  under  this  option.  Using  the  same 
example  as  that  under  §  204.203(a), 
where  the  total  volume  calculated  for 
the  quaUfying  marginal  property  was 
250  barrels  of  oil  equivalents,  your 
property  would  be  eligible  for  this  relief 
option. 

Paragraph  (b)  would  explain  that  you 
must  notify  MMS  under  §  204.210(a) 
before  taking  relief  under  this  option. 
However,  you  would  not  be  required  to 
submit  a  processing  fee  under  this 
option. 

Paragraph  (c)  would  refer  you  to 
MMS's  Marginal  Property  Guidelines  for 
additional  reporting  instructions  for  this 
relief  option. 


Section  204.206    What  Is  the  Alternate 
Valuation  Relief  Option? 

This  section  would  explain  the 
"alternate  valuation  relief  option." 
Under  this  relief  option,  you  could 
request  to  report  and  pay  royalties  using 
a  valuation  method  other  than  that 
required  under  30  CFR  part  206.  MMS 
anticipates  that  you  would  propose  a 
simplified  valuation  method  because  it 
would  reduce  administrative  costs. 

Paragraph  (a)  would  state  that  any 
alternate  valuation  method  that  you 
propose: 

(1)  Must  be  readily  determinable  and 
certain;  and 

(2)  Must  approximate  royalties 
payable  under  the  valuation  regulations 
in  30  CFR  part  206. 

An  example  that  MMS  and  the  State 
might  find  acceptable  is  when  the 
marginal  property  is  located  in  an  area 
with  an  active  spot  market  that  has 
reliable,  published  index  prices.  The 
use  of  the  index  price  along  with  a 
reasonably  based  location  differential 
could  be  acceptable  based  on  the 
particular  circumstances  of  the  property 
if  MMS's  economic  analysis  showed 
that  royalties  paid  using  the  location- 
adjusted  index  price  would  remain 
relatively  unchanged  from  those  paid 
imder  30  CFR  part  206. 

Paragraph  (b)  would  explain  that  you 
must  obtain  approval  from  MMS  and 
the  State  under  §  204.210(b)  before 
taking  alternate  valuation  relief.  Thus, 
unlike  relief  options  provided  in 
§§  204.203,  204.204,  and  204.205  above, 
you  may  not  merely  notify  MMS  that 
you  are  taking  this  reUef  option.  This 
paragraph  would  also  explain  that  you 
must  submit  a  processing  fee  under  this 
option  as  provided  for  in 
§  204.210(b)(3). 

Paragraph  (c)  would  explain  that  if 
MMS  and  the  State  approve  your 
request,  the  valuation  method  you 
requested  would  be  the  value  for  royalty 
purposes  for  production  from  or 
attributable  to  your  lease  interest  in  the 
marginal  property.  Thus,  you  would  no 
longer  value  your  production  imder  30 
CFR  part  206  and  any  underpayment 
would  be  determined  based  on  the 
approved  alternative  valuation  method. 

Paragraph  (d)  would  refer  you  to 
MMS's  Marginal  Property  GuideUnes  for 
reporting  instructions  for  this  refief 
option. 

Section  204.207    What  Is  the  Audit 
Relief  Option? 

This  section  would  explain  the  "audit 
rehef  option."  Under  this  rehef  option, 
you  could  request  a  reduced  royalty 
audit  burden.  However,  MMS  would  not 
consider  any  request  that  eliminates 
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MMS's  or  the  State's  right  to  audit.  The 
reduced  audit  burden  would  reduce  the 
administrative  costs  associated  with 
audits, 
(a)  Audit  relief  may  include: 

(1)  Audits  of  limited  scope.  For 
example,  KfMS  and  the  State  may 
accept,  imder  certain  conditions,  that  an 
audit  of  a  particular  marginal  property 
would  not  occiu"  more  frequently  than 
once  in  every  6-year  period  unless 
previous  audits  have  resulted  in  royalty 
underpayments; 

(2)  Coordinated  royalty  and  severance 
tax  audits.  For  example,  MMS  and  the 
State  may  accept,  imder  certain 
conditions,  that  the  State  will  perform 
audits  of  royalty  records  for  a  marginal 
property  at  the  same  time  as  the  State's 
audit  of  severance  taxes; 

(3)  Reliance  by  MMS  on  independent 
certified  audits.  For  example,  the  MMS 
and  the  State,  under  certain  conditions 
may  accept  an  affirmative  statement  in 
the  audit  report  of  the  company's 
independent  certified  auditors  that  they 
have  reviewed  the  company's  royalty 
accounting  practices  with  respect  to 
marginal  properties  and  foimd  them  to 
be  in  compliance  with  Federal  lease 
terms,  laws,  and  regulations.  MMS  may 
retain  the  right  to  review  the  support  for 
such  certification; 

(4)  Any  other  audit  relief  which  may 
be  appropriate.  MMS  and  the  State  will 
determine  on  a  case  by  case  basis 
whether  the  audit  reUef  you  request  is 
appropriate. 

Paragraph  (b)  would  explain  that  you 
must  obtmn  prior  approval  from  MMS 
and  the  State  imder  §  204.210(b)  before 
receiving  audit  relief.  Thus,  imlike  relief 
options  provided  in  §§  204.203, 
204.204,  and  204.205  above,  you  could 
not  merely  notify  MMS  that  you  are 
taking  this  relief  option.  This  paragraph 
would  also  explain  that  you  must 
submit  a  processing  fee  under  this 
option  as  provided  for  in 
§  204.210(b)(3). 

Paragraph  (c)  would  refer  you  to 
MMS's  Marginal  Property  GuideUnes  for 
reporting  instructions  for  this  relief 
option. 

Section  204.208    What  Is  the  Other 
ReUef  Option? 

This  section  would  explain  the  "other 
relief  option."  Under  this  relief  option, 
you  could  request  any  type  of 
accounting  and  auditing  relief  that  is 
appropriate  for  yoiu  marginal  property, 
provided  it  is  not  specifically  prohibited 
imder  §  204.209  of  this  subpart.  MMS 
proposes  this  "other  relief  option" 
because  it  recognizes  that  no  one  kind 
of  relief  is  appropriate  for  every 
marginal  property.  MMS  and  the  State 
would  determine  on  a  case  by  case  basis 


whether  the  other  relief  option  you 
request  is  appropriate. 

Paragraph  (a)  would  explain  that  you 
must  obtain  prior  approval  firom  MMS 
and  the  State  under  §  204.210(b)  before 
taking  relief  under  this  option.  Thus, 
imlike  rehef  options  provided  in 
§§204.203,  204.204,  and  204.205  above, 
you  could  not  merely  notify  MMS  that 
you  are  taking  this  relief  option.  This 
paragraph  would  also  explain  that  you 
must  submit  a  processing  fee  under  this 
option  as  provided  for  in 
§  204.210(b)(3). 

Paragraph  (b)  would  refer  you  to 
MMS's  Marginal  Property  Guidelines  for 
reporting  instructions  for  this  relief 
option. 

Section  204.209    What  Accounting  and 
Auditing  ReUef  Will  MMS  Not  Allow? 

This  section  would  explain  that  MMS 
will  not  approve  your  request  for 
accounting  and  auditing  relief  under 
this  subpart  if  your  request: 

(a)  Prohibits  MMS  or  the  State  from 
conducting  any  form  of  audit.  MMS 
developed  an  audit  strategy  to  assure 
compliance  with  laws,  regulations,  and 
lease  terms.  To  administer  this  strategy, 
MMS  and  the  States  must  audit  a 
sample  of  leases  consisting  of  a  wide 
range  of  conditions.  Therefore,  MMS 
proposes  to  deny  any  relief  requested 
under  this  subpart  that  prevents  it  or  a 
State  from  conducting  an  audit  of  a 
marginal  property.  However,  £is 
provided  in  §  204.207,  we  would 
consider  applications  that  provide  for 
reduced  or  streamlined  audit  coverage 
under  appropriate  circumstances; 

(b)  Permanently  relieves  you  from 
making  future  royalty  reports  or 
payments.  MMS  believes  that  RSFA's 
requirement  that  any  relief  option  must 
increase  net  receipts  to  the  United 
States  and  the  States  prohibits  this  as  a 
relief  option.  Applicants  who  wish  to 
alter  their  monthly  royalty  payments 
should  explore  the  cumulative  royalty 
report  and  payment  relief  option  under 
§  204.203  or  the  prepayment  of  royalty 
alternative  under  subpart  B  of  this  part; 

(c)  Provides  for  less  frequent  royalty 
reports  and  payments  than  annually. 
Annual  royalty  information  is  necessary 
to  monitor  the  continuing  eligibility  of 
marginal  properties; 

(d)  Provides  for  you  to  submit  royalty 
reports  and  payments  at  separate  times. 
MMS  must  disburse  the  royalty 
revenues  it  receives  on  a  timely  basis. 
Therefore,  the  royalty  payment  and  the 
royalty  report  must  be  submitted 
together  under  any  relief  proposal; 

(e)  Impairs  MMS's  ability  to  properly 
or  efficiently  account  for  or  disburse 
royalties.  MMS  must  have  sufficient 
royalty  information  to  effect 


disbursement  to  the  States  and  other 
revenue  recipients.  Thus,  it  would  reject 
any  proposal  that  lacks  that  information; 

(f)  Requests  relief  for  a  lease  under 
which  the  Federal  Government  takes  its 
royalties  in-kind.  Because  the  royalty 
obligation  is  satisfied  by  the  Federal 
Government  taking  its  royalty  in-kind, 
accounting  or  auditing  relief  to  the 
lessee  or  its  designee  is  not  necessary; 

(g)  Alters  production  reporting 
requirements.  Although  MMS  proposes 
to  allow  fractional  interest  owners  of 
qualifying  marginal  properties  to  seek 
individual  relief  under  this  subpart,  we 
believe  production  information  must  be 
submitted  on  a  monthly  basis  for  the 
entire  marginal  property.  This  is 
necessary  so  that  MMS  and  other 
agencies  can  continue  to  monitor 
production  from  the  property; 

(h)  Alters  lease  operation  or  safety 
requirements.  MMS  does  not  believe 
RSFA  contemplated  relief  of  this  nature: 

(i)  Conflicts  with  rent,  minimum 
royalty,  or  lease  requirements.  The 
lessee  or  its  designee  must  satisfy  the 
rent,  minimum  royalty,  and  other  lease 
obligations  regardless  of  any  marginal 
property  reUef.  Therefore,  any  relief 
option  which  would  reduce  or  eliminate 
the  lease  obfigations  will  not  be 
allowed; 

(j)  Requests  relief  for  a  marginal 
property  located  in  a  State  that  has 
determined  in  advance  that  it  will  not 
allow  such  relief  under  §  204.214  of  this 
subpart. 

Section  204.210    How  Do  I  Obtain 
Accounting  and  Auditing  ReUef? 

This  section  would  explain  how  to 
notify  MMS  that  you  are  taking,  or 
request  from  MMS  authorization  to  take, 
the  relief  options  under  this  subpart. 

Paragraph  (a)  would  explain  that  to 
take  accounting  relief  under  §§  204.203, 
204.204,  and  204.205,  you  must  notify 
MMS  in  writing  prior  to  the  first  day  of 
the  sales  month  for  which  you  begin 
taking  your  relief.  MMS  believes  that 
the  notification  required  under 
paragraph  (a)  of  this  section  allows 
MMS  and  the  State  to  jointly  determine 
whether  to  grant  relief  on  a  "case-by- 
case"  basis,  as  required  under  RSFA 
section  7(a),  for  three  reasons. 

First,  the  rule  itself  would  set  forth 
which  "cases"  are  eligible  for  relief 
under  §§  204.203.  204.204.  and  204.205. 
Second,  States  have  the  opportunity  to 
comment  on  the  proposed  eligibility 
requirements  in  this  proposed 
rulemaking,  and  MMS  will  work  vdth 
the  States  to  develop  the  eligibility 
requirements  in  the  final  rule.  Finally, 
States  who  disagree  with  the  eligibility 
requirements  may  decide  not  to  grant 
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any  relief  und  er  §  204. 2 1 4  of  this 
subpart. 

MMS  requii  es  notification  prior  to 
taking  relief  uhder  paragraph  (a)  of  this 
section  in  ord^r  to  enter  the  information 
into  MMS's  accounting  system.  This 
will  prevent  NlMS's  automated  systems 
from  generating  spurious  exceptions  on 
marginal  propferties  for  which  relief  is 
being  taken. 

MMS  woulc  like  comments  on 
whether  the  re  lief  options  under 
§§  204.203,  2Q 4.204.  and  204.205  should 
be  automatic,  i.e.  not  require  prior 
approval  basei  i  on  production  levels,  as 
proposed  in  tl:  e  notification 
requirement  u  ader  paragraph  (a)  of  this 
section. 

Paragraph  (« )(1)  would  list  the 
information  th  at  must  be  suppUed  in  the 
notification. 

Paragraph  (j  )(2)  would  explain  that 
you  may  file  a  single  notification  for 
multiple  marginal  properties  if  you  are 
taking  the  sanie  relief  option  with  the 
same  effectivei  date  for  all  the  properties. 
As  an  example,  assume  that  a  lessee  or 
its  designee's  marginal  property  "A" 
qualifies  under  the  §  204.203 
"cumulative  rCyalty  reports  and 
payments  optipn*'  for  semi-annual 
reporting  and  payment,  and  its  marginal 
property  "B"  qualifies  under  the 
§  204.203  "cuipulative  royalty  reports 
and  payments loption"  for  annual 
reporting  and  payment  as  well  as  the 
"net  adjustmetit  reporting  reUef  option" 
under  §  204.204.  The  lessee  or  its 
designee  could  submit  a  single  notice  to 
MMS  that  it  is|  taking  the  "cumulative 
royalty  report^  and  payments  option" 
for  both  properties  "A"  and  "B"  if  the 
effective  date  (or  the  reUef  were  the 
same  for  both  properties.  However,  the 
lessee  or  its  designee  would  have  to 
submit  a  sepanate  notice  to  MMS  that  it 
is  taking  the  "pet  adjustment  reporting 
relief  option"  for  property  "B". 

Paragraph  (b)  would  explain  that  if 
you  wish  to  oqtain  accounting  or 
auditing  refief  under  §§  204.206, 
204.207,  and  204.208,  you  must  file  a 
written  request  for  relief  with  MMS. 
Accordingly,  you  must  obtain  MMS's 
prior  approval  before  taking  relief  under 
these  sections,  MMS  believes  that  the 
requests  requited  under  §  204.210(b) 
allow  MMS  arid  the  State  to  jointly 
determine  whether  to  grant  relief  on  a 
"case-by-case'i  basis,  as  required  under 
RSFA,  for  fouij  reasons. 

First,  MMS  ^d  the  State,  if 
apphcable,  wcjuld  consider  each  request 
to  determine  \|hether  you  are  eligible 
for  the  rehef  oj>tions  under  §§  204.206, 
204.207,  and  ^4.208.  Second,  States 
have  the  opportunity  to  comment  on  the 
proposed  requpst  requirements  in  this 
proposed  ruleiiaking,  and  MMS  will 


work  with  the  States  to  develop  the 
request  requirements  in  the  final  rule. 
Third,  under  the  proposed  rulemaking, 
MMS  and  the  State,  if  applicable,  would 
jointly  determine  whether  a  property  is 
eligible  for  the  relief  options  under 
§§204.206,  204.207,  and  204.208. 
Finally,  States  who  disagree  with  the 
request  requirements  or  relief  option(s) 
may  decide  not  to  grant  any  rehef  under 
§  204.214  of  this  subpart. 

Paragraph  (b)(1)  would  fist  the 
information  that  must  be  supplied  in 
your  request. 

Under  paragraph  (b)(2)  you  could  file 
a  single  request  for  multiple  marginal 
properties  if  you  are  requesting  the  same 
relief  for  all  properties.  As  an  example, 
assume  that  a  lessee  or  its  designee's 
marginal  property  "A"  quahfies  for  the 
"alternate  valuation  relief  option"  under 
§  204.206,  and  marginal  property  "B" 
qualifies  for  the  "alternate  valuation 
relief  option"  imder  §  204.206  as  well  as 
the  "audit  relief  option"  under 
§  204.207.  The  lessee  or  its  designee 
could  submit  a  single  request  to  MMS 
asking  to  take  the  "alternate  valuation 
relief  option"  for  both  properties  "A" 
and  "B".  However,  the  lessee  or  its 
designee  would  have  to  submit  a 
separate  request  to  MMS  to  ask  to  take 
the  "audit  relief  option"  for  property 
"B". 

Paragraph  (b)(3)  would  explain  that 
you  must  remit  a  processing  fee  in  the 
amoimt  of  $50  for  requests  for 
accoimting  or  auditing  relief  under 
§§204.206,  204.207,  and  204.208.  MMS 
is  recovering  its  costs  under  the 
Independent  Offices  Appropriations  Act 
of  1952,  31  U.S.C.  9701  et  seq.  (lOAA), 
for  Federal  offshore  leases,  and  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1701  (FLPMA), 
for  Federal  onshore  leases.  Thus,  as  part 
of  this  proposed  rulemaking,  we 
analyzed  the  proposed  marginal 
property  reliefs  cost  recovery  fees  for 
reasonableness  according  to  the  factors 
in  FLPMA  Section  304(b).  Although  the 
lOAA  does  not  contain  the  same 
"reasonableness  factors"  as  FLPMA 
Section  304(b),  the  factors  MMS 
considered  under  the  lOAA  to 
determine  reasonable  fees  led  it  to 
conclude  that  the  fees  for  offshore  leases 
should  be  the  same  as  that  for  onshore 
leases. 

The  "reasonableness  factors"  which 
FLPMA  requires  to  be  considered  are: 
(a)  actual  costs  (exclusive  of 
management  overhead);  (b)  the 
monetary  value  of  the  rights  or 
privileges  sought  by  the  applicant;  (c) 
the  efficiency  to  the  Government 
processing  involved;  (d)  that  portion  of 
the  cost  incurred  for  the  benefit  of  the 
general  public  interest  rather  than  for 


the  exclusive  benefit  of  the  applicant; 
(e)  the  public  service  provided;  and  (f) 
other  factors  relevant  to  determining  the 
reasonableness  of  the  costs. 

For  marginal  property  relief  taken  or 
requested  under  §  204.210,  the  method 
used  to  evaluate  the  factors  is  twofold. 
First,  actual  costs  are  estimated  and 
each  of  the  remaining  FLPMA 
reasonableness  factors  (b)  through  (f)  is 
evaluated  individually  to  decide 
whether  the  factor  might  reasonably 
lead  to  an  adjustment  in  actual  costs.  If 
so,  that  factor  is  then  weighed  against 
the  remaining  factors  to  determine 
whether  another  factor  might  reasonably 
increase,  decrease,  or  eliminate  the 
contemplated  reduction.  On  the  basis  of 
this  twofold  analysis,  MMS  determined 
what  final  fee  is  reasonable  for  the 
marginal  property  relief  sought.  MMS 
cannot  recover  an  amount  greater  than 
its  actual  costs,  so  any  final  adjustment 
cannot  result  in  a  fee  greater  than  actual 
costs. 

For  processing  a  notice  that  a  lessee 
or  its  designee  is  taking  marginal 
property  relief  under  §  204.210(a),  we 
concluded  that  we  would  not  charge 
fees  because  it  is  exempted  fi-om  cost 
recovery  under  the  Department  of  the 
Interior  Manual  (DM).  Under  the 
Departmental  Manual,  agencies  may 
exempt  activities  fi-om  cost  recovery  if 
"(tjhe  incremental  cost  of  collecting  the 
charges  would  be  an  unduly  large  part 
of  the  receipts  from  the  activity."  346 
DM  1.2  C  (2).  Based  on  our  analysis,  we 
estimated  that  our  actual  costs  for 
processing  these  notices  would  be  less 
than  $5.00.  However,  the  increased  cost 
to  MMS  for  billing  and  collecting  ^ 
processing  fee  would  be  $8.00 
(estimated  by  the  Department  of  the 
Interior  Director  of  Financial 
Management  in  1991).  Therefore,  for 
processing  a  lessee's  or  its  designee's 
notice  to  take  marginal  property  relief 
under  §  204.210(a).  we  concluded  that 
this  is  an  activity  exempt  from  cost 
recovery  under  the  Departmental 
Manual.  346  DM  1.2  C(2).  Because  we 
do  not  propose  to  recover  costs  to 
process  notifications  under  §  204.210(a), 
the  balance  of  the  discussion  on  cost 
recovery  will  focus  on  processing  fees 
for  requests  under  §  204.210(b). 

Factor  (a) — Actual  Costs.  Actual  costs 
means  the  financial  measure  of 
resources  expended  or  used  by  MMS  in 
processing  a  notice  that  a  lessee  or  its 
designee  is  requesting  to  take  marginal 
property  relief  under  §  204.210(b), 
including,  but  not  limited  to,  the  costs 
of  special  studies,  monitoring 
comphance  with  this  part,  termination 
of  relief  authorized  imder  this  part,  or 
any  other  relevant  action.  Actual  costs 
include  both  direct  and  indirect  costs, 
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exclusive  of  management  overhead. 
Management  overhead  costs  means 
costs  associated  with  the  MMS 
directorate,  which  means  the  entire 
Washington  office  staff,  except  where  a 
member  of  such  staff  is  required  to 
perform  work  on  a  specific  case.  Section 
304(b)  of  FLPMA  requires  that  we 
exclude  management  overhead  from 
chargeable  costs. 

Direct  costs  include  agency 
expenditures  for  labor,  material,  stores, 
and  equipment  usage  connected  with 
the  performance  of  processing 
responsibilities.  MMS's  indirect  costs 
include  program  support  such  as 
systems,  appeals,  enforcement,  and 
rulemaking.  Indirect  costs  are  allocated 
to  specific  projects  on  a  pro  rata  basis. 
MMS  calculated  its  indirect  cost  rate  of 
18.5  percent  by  dividing  the  support 
costs  described  above  by  the  total 
program  costs.  This  method  of 
calculating  costs  is  a  generally  accepted 
practice  in  both  the  private  and  public 
sectors. 

MMS's  method  of  establishing  actual 
costs  involved  measuring  the  cost  of  an 
individual  transaction  within  a  relief 
category.  MMS  concluded  that 
measuring  the  cost  of  an  individual 
transaction  within  a  relief  category  is 
reasonable  because  the  actual  costs  will 
not  vary  substantially  fitim  one 
individual  transaction  to  another  within 
the  same  relief  category,  making  the 
average  cost  of  an  individual  transaction 
a  reliable  measure,  hi  this  proposed 
rulemaking,  MMS  determined  that  the 
above  characteristic  is  exhibited  by  all 
relief  categories.  Each  of  these  is 
discussed  below. 

The  costs  to  process  a  lessee  or  its 
designee's  request  to  take  the 
"alternative  valuation  relief  option,"  the 
"audit  rehef  option,"  and  the  "other 
rehef  option."  under  §  204.210(b). 
would  include  the  cost  to  process  the 
request.  This  consists  of  several  phases. 
The  first  phase  is  the  review  and 
analysis  of  the  proposed  rehef  by  MMS 
personnel  and  our  preliminary 
approval,  modification,  or  denial  of  the 
proposed  relief.  The  second  phase 
involves  the  coordination  with  the 
affected  State.  The  third  phase  consists 
of  communicating  the  decision  to  the 
lessee  or  its  designee.  MMS  has 
determined  that  the  average  biu-den 
hour  estimate  to  the  Federal 
Government  for  these  phases  is  40  hours 
per  request.  This  estimate  is  based  on 
current  MMS  time  requirements  for 
completing  similar  tasks.  Using  an 
estimate  of  $50  per  hour  based  on  an 
average  of  MMS's  personnel  costs,  we 
estimate  the  average  direct  cost  burden 
for  these  requests  is  $2,000  ($50/hour  x 
40  hours).  MMS's  indirect  costs  for  the 


requests  is  $370  per  request  (18.5 
percent  indirect  cost  rate  x  $2,000) 
resulting  in  total  estimated  actual  costs 
of  $2,370  per  average  request. 

If  a  request  is  approved,  additional 
phases  are  necessary.  In  the  data  entry 
phase,  MMS  personnel  enter  the 
approval  information  the  lessee  or  its 
designee  submits  with  its  request  into 
MMS's  automated  systems.  MMS 
personnel  then  file  the  original  request 
for  future  reference.  In  the  monitoring 
phase,  MMS  would  monitor  the 
marginal  property  annually  to  ensure 
that  it  continues  to  qualify  for  the  relief 
granted.  MMS  estimates  that  the  time 
necessary  to  complete  both  of  these 
phases  is  negligible.  Therefore,  we  have 
not  included  any  additional  costs  from 
these  phases  into  our  actual  cost 
estimate. 

Factor  (b) — Monetary  Value  of  the 
Rights  and  Privileges  Sought.  The 
monetary  value  of  rights  and  privileges 
sought  means  the  objective  worth  of  the 
marginal  property  relief  sought  or  taken, 
in  financial  terms,  to  the  lessee  or  its 
designee.  MMS  rejected  the  idea  of 
trying  to  calculate  monetary  value  on  a 
case-by-case  basis  as  too  time- 
consuming,  wasteful  of  resources,  and 
subject  to  endless  disputes.  Instead, 
MMS  has  attempted  to  calculate  an 
actual  figure  to  represent  the  monetary 
value  of  rights  for  transactions  in  this 
rulemaking.  In  addition,  MMS  took  into 
accoimt  equitable  considerations 
involving  the  costs  to  process  relative  to 
the  monetary  value  of  the  relief  sought. 

MMS  determined  that  the  "alternative 
valuation  relief  option"  £md  "audit 
rehef  option"  would  benefit  lessees  and 
their  designees  by  decreasing  the  total 
number  of  hours  they  must  devote  to 
calculating  royalty  payments  and 
responding  to  MMS  audits.  MMS 
estimated  the  maximum  average 
monetary  benefit  of  these  relief  options 
could  be  as  high  as  $1,200  annually  (2 
hours  per  month  savings  x  12  months  x 
$50/hoiu  labor  cost).  However,  MMS 
did  not  upwardly  adjust  its  actual  costs 
for  this  factor.  As  discussed  imder  factor 
(f)  below,  if  MMS  increased  its  costs  due 
to  this  factor,  it  would  frustrate 
Congress'  intent  under  RSFA  to  promote 
continued  production.  This  is  because 
lessees  and  their  designees  would  not 
request  relief  if  MMS's  recovery  costs 
are  excessive. 

Second,  the  lessee  or  its  designee 
receives  the  value  of  continued 
production  and  the  resultant  continued 
income  from  the  property.  However,  any 
MMS  estimate  of  the  average  life  of  a 
marginal  property  and  the  average 
monetary  benefit  from  continued 
production  to  the  lessee  or  its  designee 
would  be  purely  speculative.  In 


addition,  this  equitable  factor  would  be 
offset  by  the  increased  royalties  the 
public  would  receive  as  discussed 
under  factor  (e)  below.  Therefore,  MMS 
did  not  upwardly  adjust  its  actual  costs 
based  on  this  factor. 

MMS  has  reviewed  the  request-based 
relief  options  proposed  in  this 
rulemaking  and  found  them  to  have 
significantly  higher  processing  costs/ 
fees  than  the  monetary  value  of  the  right 
being  provided  to  the  customer.  MMS 
has  determined  that  consideration  of 
this  factor  should  also  include  an 
examination  of  equitable  considerations 
related  to  monetary  value,  rather  than 
precise  figures,  which  would  be  very 
difficult  or  impossible  to  calculate.  A 
major  equitable  consideration  is 
whether  the  level  of  cost  reimbursement 
could,  as  a  result  of  the  expense 
required  to  process  the  fee  itself  for 
example,  burden  the  applicant  to  such 
an  extent  that  the  proposed  relief  would 
actually  grant  no  relief  at  all.  ReUef  with 
a  small  value  to  the  applicant,  but 
which  triggers  higher  processing  costs, 
would  be  an  example  of  an  instance 
where  the  fee  might  reasonably  be  set  at 
a  figure  less  than  the  actual  cost  of 
processing  due  to  this  factor. 

Factor  (c) — ^Efficiency  to  the 
Government  Processing  Involved. 
Efficiency  to  the  Government  processing 
means  the  ability  of  the  United  States  to 
process  a  request  to  take  marginal 
property  relief  under  §  204.210(b)  with 
a  minimum  of  waste,  expense,  and 
effort.  Implicit  in  this  factor  is  the 
establishment  of  a  cost  recovery  process 
that  does  not  cost  more  to  operate  than 
MMS  would  collect  and  does  not 
unduly  increase  the  costs  to  be 
recovered.  As  noted  in  the  above  section 
on  actual  costs,  MMS  has  determined 
that  for  the  relief  options  proposed  in 
this  rulemaking,  it  would  be  inefficient 
to  determine  actual  cost  data  on  a  case- 
by-case  basis.  Estimates  based  on  MMS 
experience  indicate  that  the  cost  of 
maintaining  actual  cost  data  on  specific 
cases  is  unreasonably  high  where  the 
amount  potentially  collectible  is 
relatively  small.  This  is  principally 
because  MMS's  automated  accounting 
system  would  have  to  be  extensively 
reprogrammed  to  add  a  relatively  few 
items  of  information.  MMS  has  dius 
used  cost  estimates  derived  frt)m 
collected  data. 

Because  RSFA  requires  that  any  relief 
granted  be  in  the  best  interests  of  the 
United  States  and  the  State  concerned, 
MMS  must  perform  sufficient  review  of 
the  unique  circumstances  involving 
each  individual  marginal  property  for 
which  rehef  is  being  requested.  MMS 
believes  the  40-hour  actual  cost  estimate 
from  factor  (a)  above  anticipates  an 
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efficient  process  that  provides  for  the 
necessary  techhical  review  and  State 
coordination  functions.  The  procedures 
that  MMS  will  use  in  processing  the 
data  would  be  based  on  standardized 
steps  for  similar  MMS  transactions  in 
order  to  eliminate  dupUcation  and 
extraneous  prdcedures.  Therefore,  MMS 
believes  this  wlould  be  the  most  efficient 
processing  metjhod.  Accordingly, 
because  this  is  Ian  efficient  processing 
method,  MMS  has  made  no  adjustment 
to  actual  costs  as  a  result  of  this  factor. 

Factor  (d) — il!ost  Incurred  for  the 
Benefit  of  the  (ieneral  Public  Interest. 
The  cost  incur^d  for  the  benefit  of  the 
general  public  interest  (public  benefit) 
means  funds  the  United  States  expends 
in  connection  with  the  processing  of  a 
request  to  take  'marginal  property  rehef 
under  §  204.210(b),  for  studies  and/or 
data  collection  determined  to  have 
value  or  utility  to  the  United  States  or 
the  general  puliUc  separate  and  apart 
from  the  document  processing.  It  is 
important  to  note  that  this  definition 
addresses  fund^  expended  in 
connection  witfc  a  request.  There  is 
another  level  of  public  benefit  that 
includes  studies  which  MMS  is 
required,  by  stitute  or  regulation,  to 
perform  regardless  of  whether  a  request 
is  received.  The  costs  of  such  studies  are 
excluded  from  any  cost  recovery 
calculations  frqm  the  outset.  Therefore, 
no  additional  rteduction  from  costs 
recovered  is  necessary  in  relation  to 
these  studies.  ' 

MMS  analys^  concluded  that  the 
processing  of  requests  for  relief 
included  in  this  proposed  rulemaking 
did  not  as  a  rule  produce  studies  or  data 
collection  that  hiight  benefit  the  pubhc 
to  any  appreciable  degree.  Therefore, 
any  possible  benefits  of  such  studies  to 
the  public  are  balanced  by  their  possible 
benefits  to  the  ipphcant.  Accordingly, 
MMS  made  no  adjustment  to  the  fee 
recovered  based  on  this  factor. 

Factor  (e) — Pkiblic  Service  Provided. 
Pubhc  service  provided  means  tangible 
improvements  br  other  direct  benefits, 
such  as  increased  royalty  and  prolonged 
production,  and  reduced  administrative 
costs,  with  significant  pubhc  value  that 
are  expected  ini  connection  with  the 
granting  of  mai]ginal  property  relief. 
Data  collection!  that  MMS  needs  to 
monitor  margiiial  property  relief  granted 
or  taken  does  not  constitute  a  public 
service.  The  dehnition  specifically  notes 
that  negative  factors,  such  as  an  adverse 
impact  on  royalty  or  MMS's  audit 
ability,  may  preclude  considering  an 
improvement  as  a  public  service  and 
that  data  collection  MMS  needs  to 
monitor  a  relie  option  does  not 
constitute  a  pu  )hc  service.  This 
definition  disti  iguishes  the  factor  of 


"public  service  provided"  (a  benefit 
resulting  fi-om  activities  associated  with 
the  underlying  relief)  from  the  factor  of 
"costs  incurred  for  the  benefit  of  the 
general  public  interest"  (which  relates 
to  benefits  of  the  docuiment  processing 
itself).  MMS  has  determined  that  the 
relief  options  under  this  rule  provide 
several  public  services. 

First,  for  the  "alternative  valuation 
relief  option"  and  "audit  relief  option," 
MMS  receives  the  benefit  of  reducing  its 
costs  by  decreasing  the  total  number  of 
hours  it  must  devote  to  auditing.  MMS 
anticipates  approving  simpler  valuation 
and  audit  methods  under  this  rule. 
Therefore,  MMS  has  determined  that  the 
Government  would  benefit  under  this 
factor  to  some  extent. 

Most  audits  of  marginal  properties 
performed  by  MMS  or  State  auditors  are 
conducted  in  conjunction  with  audits  of 
larger  producing  leases  that  the  lessee  or 
designee  reports  and  pays  royalties  on. 
MMS  and  State  auditors  do  not  spend 
significant  resources  on  conducting 
audits  of  the  marginal  properties, 
instead  concentrating  the  audit  effort  on 
the  larger  leases.  Therefore,  MMS  has 
determined  that  the  audit  savings  would 
be  relatively  minor  along  with  the 
resulting  public  benefit.  Because  the 
following  reasonableness  factor  already 
reduces  the  fee  charged  well  below 
MMS's  actual  costs,  MMS  has  not 
further  reduced  actual  costs  as  a  result 
of  these  minor  audit  savings. 

Second,  it  is  possible  that  the  granting 
of  marginal  property  relief  may  extend 
the  life  of  a  lease,  and  thereby  extend 
the  United  States'  receipt  of  royalties 
from  those  properties.  As  discussed 
below,  that  was  one  of  Congress'  goals 
when  enacting  RSFA.  However,  any 
increased  receipts  are  purely 
speculative.  Moreover,  any  such 
continued  royalty  payments  from  such  a 
property  would  most  likely  be  nominal, 
and  thus  outweighed  by  the  costs  of 
processing  and  auditing  such  payments. 
Therefore,  MMS  concluded  that  the 
benefit  to  the  Government  would  be  too 
remote  and  speculative  to  warrant  any 
reduction  in  the  fee  charged. 

Factor  (fh-Other  Factors.  The  final 
reasonableness  factor  is  other  factors 
relevant  to  determining  the 
reasonableness  of  the  costs.  MMS 
examined  the  rehef  options  to 
determine  whether  other  factors 
warranted  a  reduction  in  the  proposed 
fee. 

MMS's  primary  consideration  under 
this  factor  was  RSFA's  purpose  with 
respect  to  marginal  properties.  Congress 
enacted  RSFA  to  "promote  production," 
RSFA  section  7(a),  by  "encourag(ingI 
lessees  to  continue  to  produce  and 
develop  marginal  properties."  S.  Rep. 


260, 104th  Cong.,  2d  Sess.  20  (1996); 
H.R.  667,  104th  Cong.,  2d  Sess.  20 
(1996).  Congress  stated  that  "certain 
regulatory  •  *  *  obligations  should  be 
waived  if  it  can  be  demonstrated  such 
a  waiver  could  aid  in  maintaining 
production  that  might  otherwise  be 
abandoned."  H.R.  667, 104th  Cong.,  2d 
Sess.  20  (1996).  However,  RSFA  also 
mandated  that  any  relief  should  "reduce 
administrative  costs,  and  increase  net 
receipts  to  the  United  States  and  the 
States."  RSFA  section  7(a).  Congress 
stated  that  granting  reUef  for  marginal 
properties  should  "result  in  additional 
receipts  from  oil  and  gas  production 
that  would  otherwise  be  abandoned, 
and  would  *  *   *  increase  oil  and  gas 
production  on  Federal  lands  by  creating 
economic  efficiencies  to  make  Federal 
leases  more  competitive  with  private 
leases."  Id.  at  20-21.  Thus,  as  part  of  its 
FLPMA  reasonableness  analysis,  MMS 
was  required  to  consider  whether  the 
benefit  from  the  increase  in  royalties  to 
be  gained  from  continued  production 
from  marginal  properties  and  the 
decreased  administrative  burden  to 
MMS  from  granting  such  rehef  merited 
a  reduction  in  fee  charges. 

The  relief  options  proposed  in  this 
rulemaking  were  therefore  reviewed  by 
MMS  personnel  with  expertise  and 
program  management  responsibilities  in 
the  particular  area  of  the  transaction, 
who  weighed  the  proposed  processing 
fee  against  their  knowledge  of  the  value 
of  similar  transactions.  In  the  case  of  the 
rehef  options  proposed  in  this 
rulemaking,  the  MMS  analysts 
concluded  that  the  value  of  the  rights 
was  clearly  so  far  below  the  expected 
processing  cost  that  a  fee  set  at  actual 
costs  would  preclude  lessees  or  their 
designees  from  seeking  those  relief 
options.  In  fact,  at  MMS's  marginal 
property  workshops,  industry 
representatives  indicated  that 
significant  processing  fees  would  likely 
result  in  requests  for  relief  not  being 
submitted.  Representatives  of 
independent  oil  and  gas  producers 
stated  that  processing  fees  would  likely 
discriminate  against  the  small  producers 
because  larger  oil  and  gas  producers 
often  sell  properties  that  approach 
marginal  status  to  the  smaller 
producers.  Thus,  setting  a  fee  at  actual 
costs  would  frustrate  Congress'  stated 
purpose  under  RSFA  to  promote 
continued  production  and  increase 
administrative  efficiency  because 
lessees  and  their  designees  would 
dechne  to  request  such  relief. 
Accordingly,  MMS  placed  the  greatest 
weight  on  this  factor  when  considering 
the  reasonableness  of  charging  actual 
costs.  As  a  result,  MMS  has  determined 
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that  a  processing  cost  of  $50  would  meet 
the  reasonableness  factors  of  FLPMA  for 
onshore  leases  and  further 
Congressional  intent  to  provide 
marginal  property  relief  for  requests 
under  §§  204.206,  204.207,  and  204.208. 

MMS  invites  specific  comments 
concerning  the  proposed  processing 
fees.  MMS  further  requests  input 
concerning  the  value  to  marginal 
property  lessees  and  designees  of  the 
relief  options  imder  §§  204.206, 
204.207,  and  204.208  of  this  subpart. 

Paragraph  (b)(3)  would  require  you  to 
remit  a  processing  fee  in  the  amount  of 
$50  for  each  request  for  marginal 
property  relief.  If  you  file  a  single 
request  for  multiple  marginal  properties 
as  provided  in  paragraph  (b)(2),  your 
processing  fee  is  $50  for  the  entire 
request.  Thus,  under  the  example  in 
paragraph  (b)(2)  of  this  section,  for  the 
single  request  filed  to  request  the 
"alternate  valuation  relief  option"  for 
both  properties  "A"  and  "B",  you  must 
remit  a  total  of  $50. 

Paragraph  (b)(3)(i)  would  explain  that 
if  you  do  not  remit  the  processing  fee 
with  your  request  for  relief,  MMS  will 
return  your  request  for  relief 
unprocessed.  If  MMS  retiuns  yoiu 
request  unprocessed  it  is  not  considered 
an  appealable  denial  of  your  request. 

Paragraph  (b)(3)(ii)  would  explain  that 
if  you  remit  a  partial  processing  fee, 
your  request  for  relief  will  not  be 
processed  until  you  pay  the  processing 
fee  in  full.  Thus,  luider  the  example  in 
paragraph  (b)(3)  of  this  section,  if  you 
remit  $30  with  your  request  for  both 
properties  "A"  and  "B",  rather  than  the 
$50  required  under  that  section,  MMS 
will  not  process  your  request  imtil  you 
remit  the  additional  $20.  This  paragraph 
would  also  provide  that  MMS  will 
notify  you  in  writing  that  your 
processing  fee  is  insufficient.  You 
would  have  30  days  from  your  receipt 
of  MMS's  notice  to  remit  the  balance.  If 
you  did  not  remit  the  balance  within  the 
30-day  period,  MMS  would  return  your 
request  for  relief  unprocessed.  If  MMS 
returned  your  request  unprocessed,  it 
would  not  be  considered  an  appealable 
denial  of  your  request. 

Paragraph  (b)(3)(iii)  would  provide 
that  processing  fees,  including  partial 
processing  fees,  are  not  refundable  for 
any  reason.  Accordingly,  imder  the 
example  in  paragraph  (b)(3)(ii),  if  you 
did  not  remit  the  additional  $20  within 
the  30-day  period.  MMS  would  not 
refund  die  $30  partial  payment  you 
remitted. 

Paragraph  (b)(3)(iv)  would  refer  you  to 
MMS's  Marginal  Property  Guidelines  for 
additional  instructions  on  submitting 
processing  fees. 


Paragraph  (c)  would  provide  that  you 
must  submit  notifications,  requests,  or 
processing  fees  required  under  this 
section  to  the  address  specified  in 
MMS's  Marginal  Properties  Guidelines. 

Section  204.211     What  Will  MMS  Do 
When  It  Receives  My  Request  for 
Accounting  and  Auditing  Relief? 

The  section  would  explain  that  when 
MMS  receives  your  request  for 
accounting  and  auditing  relief  under 
§  204.210Cb),  il  will  notify  you  as 
follows: 

Paragraph  (a)  would  provide  that  if 
your  request  for  relief  is  complete,  MMS 
and  the  State  may  either  approve,  deny, 
or  modify  your  request.  MMS  would 
notify  you  of  the  decision  in  writing 
under  §  204.215  of  this  subpart. 

Paragraph  (b)  would  provide  that  if 
your  request  for  relief  is  not  complete. 
MMS  would  notify  you  in  writing  that 
your  request  is  incomplete  and  identify 
any  missing  information.  You  would 
have  to  submit  the  missing  information 
within  30  days  of  your  receipt  of  MMS's 
notice  that  your  request  is  incomplete. 

Under  paragraph  (1),  if  you  submit  the 
missing  information  within  30  days  of 
MMS's  notification,  MMS  and  the  State 
could  either  approve,  deny,  or  modify 
your  request  for  relief  under  §  204.213 
of  this  subpart. 

Under  paragraph  (2),  if  you  do  not 
submit  the  missing  information  within 
30  days,  MMS  would  return  your 
request  for  relief  as  incomplete.  If  MMS 
retiuTis  your  request  because  it  is 
incomplete,  MMS  would  not  return  any 
processing  fee  you  submitted  with  your 
request.  You  could  submit  a  new 
request  for  relief  under  this  subpart, 
including  another  processing  fee.  at  any 
time  following  MMS  return  of  your 
incomplete  request.  If  MMS  returns 
your  request  improcessed,  it  would  not 
be  considered  an  appealable  denial  of 
your  request. 

Section  204.212    Who  Will  Decide 
Whether  To  Approve,  Deny,  or  Modify 
My  Request  for  Accoimting  and 
Auditing  Relief? 

Because  RSFA  requires  MMS  to 
determine  whether  to  approve  relief  for 
marginal  properties  jointly  with  a  State 
concerned,  the  section  would  explain 
who  will  decide  your  request  for  relief 
depending  on  whether  there  is  a  State 
concerned. 

Paragraph  (a)  would  provide  that  if 
there  is  not  a  State  concerned  for  your 
marginal  property,  only  MMS  would 
decide  whether  to  approve,  deny,  or 
modify  your  relief  request. 

Paragraph  (b)  would  provide  that  if 
there  is  a  State  concerned  for  your 
marginal  property,  the  highest  State 


official  having  ultimate  authority  over 
the  collection  of  royalties  or  the  State 
official  to  whom  that  authority  has  been 
delegated  would  have  to  jointly 
determine  with  MMS  whether  to 
approve,  deny,  or  modify  your  reUef 
request.  Also,  the  State  would  be 
required  to  provide  MMS  with  the 
identity  of  the  State  official  vdth  this 
authority. 

Paragraph  (c)  would  provide  that 
MMS  will  not  approve  your  request  to 
use  an  alternate  valuation  method  until 
the  Assistant  Secretary  for  Land  and 
Minerals  Management  approves  the 
request. 

Section  204.213     How  Will  MMS  and 
the  State  Jointly  Determine  Whether  To 
Approve,  Deny,  or  Modify  My  Request 
for  Accounting  and  Auditing  Relief? 

This  section  would  explain  the 
process  MMS  and  the  State  will  use  to 
jointly  decide  whether  to  approve,  deny, 
or  modify  your  request  for  reUef  under 
§  204.210(b). 

If  a  State  determines  in  advance  that 
it  may  grant  one  or  more  of  your  relief 
options  under  this  subpart: 

Paragraph  (a)  would  provide  that 
MMS  will  preliminarily  determine 
whether  to  approve,  deny,  or  modify 
your  relief  request  and  send  its 
preliminary  determination  to  the  State. 
RSFA  provides  that  the  State  must 
consent  to  accounting  and  auditing 
relief  granted  under  section  117(c)  of 
FOGRMA.  Thus,  RSFA  requires  the 
involvement  of  the  State  in  the  approval 
process  for  a  marginal  property  relief 
alternative  under  this  subpart. 
Accordingly,  MMS  proposes  that  after 
its  preliminary  approval,  denial,  or 
modification(s)  of  a  relief  request,  it 
would  forward  the  request  and  its 
preliminary  determination  to  the 
appropriate  State  for  concurrence; 

Paragraph  (b)  would  provide  that  after 
the  State  receives  MMS's  preliminary 
determination,  it  must  notify  MMS  in 
writing  within  30  days,  or  such  longer 
period  as  MMS  may  allow,  of  its 
recommendation  to  approve,  deny,  or 
modify  your  relief  request  under 
§  204.210(b); 

Under  paragraph  (1),  if  the  State 
approved  your  relief  request: 

(i)  MMS  would  approve  your  relief 
request  if  its  preliminary  determination 
was  to  approve  your  request; 

(ii)  MMS  could  either  approve  or 
deny  your  relief  request  if  its 
preliminary  determination  was  to  deny 
your  request.  This  would  give  MMS  the 
flexibility  to  revise  its  preliminary 
determination  to  deny  your  request  if, 
after  consultation  with  the  State,  it 
agreed  with  the  State  that  your  request 
should  be  approved; 
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Under  paragt-aph  (2),  if  the  State 
denied  your  redief  request,  then  MMS 
would  deny  your  relief  request  because 
RSFA  providef  that  States  must  consent 
to  any  relief; 

Under  paragraph  (3),  if  the  State 
approved  MMS's  modification(s)  to  your 
relief  request,  MMS  would  modify  your 
relief  request; 

Under  paragraph  (4),  if  the  State 
denied  MMS's  modification(s)  to  your 
relief  request,  MMS  would  deny  your 
relief  request,  )>ecause  RSFA  provides 
that  States  mu$t  consent  to  any  relief; 

Under  paragraph  (5),  if  the  State 
modified  your  relief  request,  MMS 
would  conside^  the  modification(s)  and 
would:  I 

(i)  Modify  y^ur  request  if  it  approves 
the  State's  mo<iification(s);  or 

(ii)  Deny  your  request  if  it  disagrees 
with  the  State'i  modification(s); 

Paragraph  (c|  would  provide  that  if 
the  State  does  not  notify  MMS  of  its 
decision  within  the  time  period  allowed 
under  paragraph  (b)  of  this  section,  then 
the  State  woul^  be  deemed  to  have 
agreed  with  MMS's  preliminary 
determination.  Because  MMS  could 
allow  States  additional  time  to  decide 
whether  to  appirove,  deny,  or  modify 
your  request  u^tder  paragraph  (b)  of  this 
section,  MMS  believes  that  this 
provision  is  reasonable  and  necessary  in 
order  to  assure  timely  processing  of 
requests. 


Section  204.21^ 
Advance  That 
Relief  Options 

Paragraph  (a 


May  a  State  Decide  in 
t  Will  Not  Allow  Certain 
I  jUnder  This  Subpart? 

would  provide  that  a 
State  may  decide  in  advance  that  it  will 
not  allow  any  4ne  or  more  of  the  relief 
options  specifi^  in  this  subpart.  MMS 
proposes  to  allpw  States  to  deny  some 
or  all  of  the  relief  options  under  this 
subpart  in  advance  because  RSFA 
provides  that  Sjtates  must  consent  to  any 
relief  requested.  MMS  is  also  allowing 
States  to  deny  felief  in  advance  because 
some  State  government  organizations 
who  participated  in  the  meetings  of 
October  31, 1996,  and  January  23, 1997, 
regarding  this  proposed  rule  expressed 
concerns  about  granting  relief  for 
marginal  propejrties.  Finally,  MMS 
believes  this  is  the  most  efficient  means 
to  prevent  you  from  submitting  requests, 
and  MMS  and  ^e  State  from  processing 
requests,  which  States  will 
automatically  deny. 

If  a  State  decides  it  wants  to  deny 
relief  in  advanqe,  the  highest  State 
official  having  h)yalty  collection 
authority  would  be  required  to: 

(1)  Notify  MMS  in  writing  no  later 
than  90  days  piior  to  the  begiiming  of 
the  applicable  (;alendar  year  of  the 
State's  intent  to  disallow  one  or  more  of 


the  relief  options  under  this  subpart; 
and 

(2)  Specify  in  its  notice  of  intent  to 
MMS  which  relief  option(s)  it  will  not 
allow. 

Paragraph  (b)  would  provide  that  a 
State  that  had  previously  decided  to  not 
allow  some  or  all  relief  imder  this 
subpart,  may  later  allow  such  reUef.  The 
State  would  have  to: 

(1)  Notify  MMS  in  writing  no  later 
than  90  days  prior  to  the  begiiming  of 
the  applicable  calendar  year  of  its  intent 
to  allow  one  or  more  of  the  relief 
options  under  this  subpart;  and 

(2)  Specify  in  its  notice  of  intent  to 
MMS  which  reUef  option(s)  it  will 
allow. 

Paragraph  (c)  would  provide  that 
MMS  would  publish  the  State's  notice 
of  intent  to  disallow  or  to  allow  certain 
relief  options  under  this  section  in  the 
Federal  Register  no  later  than  60  days 
prior  to  the  beginning  of  the  appUcable 
calendar  year.  This  would  notify  lessees 
or  their  designees  whether  or  not  they 
should  submit  the  notices  or  requests 
required  imder  §  204.210  for  relief  the 
State  has  denied  in  advance. 

Section  204.215     How  Will  MMS 
Notify  Me  of  the  Decision  To  Approve, 
Deny,  or  Modify  My  Request  for 
Accounting  and  Auditing  Relief? 

This  section  would  explain  that  MMS 
will  notify  you  in  writing  of  the 
decision  on  your  request  for  accoimting 
and  auditing  relief  under  §  204.210(b). 

Under  paragraph  (a),  if  MMS  and  the 
State  approve  your  request  for  reUef, 
MMS  would  notify  you  of  the  effective 
date  of  your  accoimting  or  auditing 
relief  and  other  specifics  of  the  relief 
approved. 

Under  paragraph  (b),  if  MMS  and  the 
State  deny  your  relief  request,  MMS 
would  state  the  reasons  for  denial  in  its 
notice  informing  you  of  its  decision  and 
explain  your  appeal  rights  imder 
§204.6. 

Under  paragraph  (c),  if  MMS  and  the 
State  modify  your  relief  request,  you 
would  have  30  days  from  your  receipt 
of  MMS's  modification  notice  to  either 
accept  or  reject  any  modification(s)  in 
writing.  If  you  reject  the  modification(s] 
or  fail  to  respond  to  MMS's  notice, 
MMS  and  the  State  would  deny  your 
relief  request.  MMS  would  state  the 
reasons  for  denial  in  its  notice 
informing  you  of  its  decision  and 
explain  your  appeal  rights  under 
§  204.6. 


Section  204.216    What  Other  Guidance 
Is  Available  for  Accounting  and 
Auditing  ReUef  Obtained  Under  This 
Subpart? 

This  section  would  explain  that  MMS 
will  provide  additional  guidance  for 
accounting  and  auditing  reUef  in  MMS's 
Marginal  Property  Guidelines.  MMS 
anticipates  using  these  Marginal 
Property  Guidelines  to  provide  detailed 
reporting  instructions,  such  as  unique 
adjustment  reason  codes  and  transaction 
codes,  for  marginal  property  reporting 
on  Form  MMS-2014.  The  Marginal 
Property  Guidelines  would  also  provide 
addresses  for  submitting  notifications, 
requests,  processing  fees,  reports,  and 
payments  for  marginal  properties. 

Section  204.21 7    What  If  My  Property 
Ceases  To  Qualify  for  Relief  Obtained 
Under  This  Subpart? 

This  section  would  explain  what 
happens  if  your  property  no  longer 
qualifies  for  relief  under  this  subpart 
because  your  production  increased 
during  the  base  period. 

Paragraph  (a)  would  provide  that  you 
must  qualify  for  reUef  under  this 
subpart  for  each  calendar  year  based  on 
production  during  the  base  period.  The 
notice  or  request  you  provided  to  MMS 
under  §  204.210  for  the  first  calendar 
year  that  you  qualified  for  relief  will 
remain  effective  for  successive  calendar 
years  if  you  continue  to  qualify.  For 
example,  if  you  qualified  for  relief 
beginning  in  calendar  year  2000,  and  if 
you  continue  to  qualify  in  calendar  year 
2001,  based  on  the  period  fi'om  October 
1, 1999,  through  September  30,  2000, 
you  need  not  submit  a  new  notice  or 
request  for  calendar  year  2001. 

Paragraph  (b)  would  provide  that  if 
you  find  you  are  no  longer  eligible  for 
relief  because  your  production 
increased  in  the  most  recent  base 
period,  your  relief  terminates  as  of 
December  31  of  that  calendar  year.  By 
December  31,  you  would  have  to  notify 
MMS  in  writing  at  the  address  provided 
in  MMS's  Marginal  Property  GuideUnes 
that  your  relief  has  terminated.  For 
example,  if  you  qualified  for  relief 
beginning  in  calendar  year  2000,  but  no 
longer  continue  to  qualify  in  calendar 
year  2001  because  your  production 
increased  during  the  base  period,  you 
must  notify  MMS  by  December  31, 
2000,  that  your  reUef  has  terminated. 

Paragrapn  (c)  would  provide  that 
MMS  may  retroactively  rescind,  your 
relief,  if  MMS  determines  that  your 
lease  was  not  eUgible  for  the  relief  you 
obtained  under  this  subpart  because: 

(1)  You  did  not  submit  a  notice  or 
request  for  relief  under  §  204.210; 

(2)  You  submitted  erroneous 
information  in  the  notice  or  request  for 
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relief  you  provided  to  MMS  under 
§  204.210  or  in  your  royalty  or 
production  reports;  or 

(3)  Your  property  is  no  longer  eligible 
for  relief  because  production  increased, 
but  you  failed  to  provide  the  notice 
required  under  paragraph  (b)  of  this 
section. 

Paragraph  (d)  would  provide  that  you 
may  owe  additional  royalties  and  will 
owe  late  payment  interest  determirted 
under  part  218  of  this  title  firom  the  date 
your  pa)rment  was  due  until  the  date 
MMS  receives  it. 

Section  204.218    May  I  Obtain 
Accounting  and  Auditing  Relief  for  a 
Marginal  Property  That  Benefits  From 
Other  Federal  or  State  Incentive 
Programs? 

This  section  would  provide  that  you 
may  obtain  accounting  and  auditing 
relief  for  your  marginal  property  under 
this  subpart  even  if  the  property  benefits 
from  other  Federal  or  State  production 
incentive  programs.  There  is  no 
evidence  in  RSFA  or  the  legislative 
history  that  Congress  intended  for  the 
marginal  property  relief  provisions  of 
FOGRMA  section  117(c)  to  subrogate 
other  relief  programs. 

in.  Procedural  Matters 

The  Regulatory  Flexibility  Act 

The  Department  certifies  that  this 
proposed  rule  will  not  have  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
This  proposed  rule  implements  the 
alternatives  for  marginal  properties  as 
required  under  sections  117(a)  and 
117(c)  of  the  Federal  Oil  and  Gas 
Royahy  Management  Act  of  1982,  as 
amended  by  the  Federal  Oil  and  Gas 
Royalty  Simplification  and  Fairness  Act 
of  1996. 

This  proposed  rule  provides 
significant  potential  savings  to  all 
Federal  oil  and  gas  lessees  and 
designees,  regardless  of  size,  by 
providing  optional  accounting  and 
auditing  relief.  If  a  small  entity  does  not 
wish  to  avail  itself  of  the  optional  relief, 
it  will  incur  no  expense  or  burden 
under  the  proposed  rule.  If  a  small 
entity  does  seek  to  avail  itself  of 
accounting  or  auditing  relief  provided 
for  in  the  proposed  rule,  it  will  incur 
nominal  expenses.  The  benefit  that 
would  be  obtained  by  the  small  entity 
would  outweigh  these  nominal 
expenses.  The  analysis  of  both  savings 
and  expenses  is  provided  in  the 
Paperwork  Reduction  Act  section 
below. 

Small  entities  are  encouraged  to 
comment  on  this  proposed  rule. 


Unfunded  Mandates  Reform  Act  of  1995 

The  Department  of  the  Interior  has 
determined  and  certifies  according  to 
the  Unfunded  Mandates  Reform  Act,  2 
U.S.C.  1502  et  seq.,  that  this  proposed 
rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local,  Tribal,  or  State  governments,  or 
the  private  sector.  MMS  has  determined 
that  first  year  impacts  to  all  States  under 
this  proposed  rule  would  be  $52,600 
with  subsequent  year  impacts  of  $2,800 
per  year.  MMS  anticipates  that  these 
impacts  will  be  at  least  partially  offset 
by  administrative  savings  and/or 
increased  revenues  realized  by  the  reUef 
granted  under  this  proposed  rule. 

Executive  Order  12630 

The  Department  certifies  that  the 
proposed  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  Thus,  a 
Takings  Implication  Assessment  need 
not  be  prepared  under  Executive  Order 
12630,  "Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights." 

Executive  Order  12988 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
this  proposed  rule  meets  the  applicable 
civil  justice  reform  standards  provided 
in  sections  3(a)  and  3(b)(2)  of  this 
Executive  Order. 

£!xecufjve  Order  12866 

The  Office  of  Management  and  Budget 
has  determined  this  proposed  rule  is  not 
a  significant  rule  under  this  Executive 
Order  12866.  The  Department's  analysis 
indicates  this  proposed  regulation  will 
result  in  a  net  benefit  for  industry,  the 
Federal  government,  and  the  State  and 
local  royalty  recipients  through  reduced 
administrative  burden  and  enhanced 
revenues. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  new 
information  collection  requirements  and 
revises  information  collection 
requirements  that  are  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  for  Form  MMS-2014  (OMB 
Control  Number  1010-0022).  Therefore, 
we  have  submitted  information 
collection  requests  to  OMB  for  review 
and  approval  under  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995. 
As  part  of  our  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  we  invite  the  public  and  other 
Federal  agencies  to  comment  on  any 
aspect  of  the  reporting  burden.  Submit 
your  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 


OMB,  Attention  Desk  Officer  for  the 
Department  of  the  Interior  (OMB 
Control  Number  1010-NEW), 
Washington,  D.C.  20503.  Send  copies  of 
your  comments  to  Minerals 
Management  Service,  Royalty 
Management  Program,  Rules  and 
Pubhcations  Staff,  P.O.  Box  25165,  MS 
3021,  Denver,  Colorado,  80225-0165; 
courier  address  is  Building  85,  Denver 
Federal  Center,  Etenver,  Colorado  80225; 
e-Mail  address  is 

RMP.comments@mms.gov.  We  will 
consider  all  comments  received  during 
the  comment  period  for  this  notice  of 
proposed  rulemaking. 

OMB  has  up  to  60  days  to  approve  or 
disapprove  this  collection  of 
information  but  may  respond  after  30 
days.  Therefore,  public  comments 
should  be  submitted  to  OMB  within  30 
days  in  order  to  assure  their  maximum 
consideration.  However,  we  will 
consider  all  comments  received  during 
the  comment  period  for  this  notice  of 
proposed  rulemaking. 

RSFA  requires  that  MMS  provide 
accounting  and  auditing  relief  for 
marginal  properties  on  a  case-by-case 
basis  when  in  the  best  interests  of  the 
Federal  Government  and  the  State 
concerned. 

We  require  that  a  lessee  or  designee 
submit  either  a  notification  or  a  request 
to  obtain  marginal  property  relief.  This 
will  allow  us  to  determine  what  relief  is 
being  taken  or  is  being  sought. 

Notifications  or  requests  are  only 
required  of  lessees  or  designees  who 
wish  to  obtain  accounting  or  auditing 
relief  under  RSFA.  Therefore,  your 
submission  is  strictly  voluntary.  RSFA 
provides  that  both  MMS  and  the  State 
concerned  must  consent  to  the  relief 
before  it  can  be  taken. 

Industry  applicants,  the  States 
concerned,  and  the  Federal  Government 
will  have  information  collection  costs. 
An  applicant  must  submit  its  company 
name,  address,  phone  number,  contact 
name,  MMS-assigned  Payor  Code 
Number,  Accounting  Identification 
Number  for  the  marginal  property,  and 
a  detailed  description  of  the  specific 
accounting  or  auditing  relief  sought.  In 
addition,  depending  on  the  relief 
sought,  the  lessee  or  designee  must 
provide  the  single  selling  arrangement  it 
will  report  royalties  under  or  the  new 
reporting  fi^uency.  The  information  is 
readily  available  to  the  lessee  or 
designee  taking  the  specific  relief  option 
being  sought. 

We  anticipate  that  applicants  may  file 
as  many  as  10,500  notifications  under 
§  204.210(a)  and  143  requests  under 
§  204.210(b)  in  the  first  year  of 
implementation.  We  estimate  that  each 
request  on  average  may  contain  about 
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five  qualifying  marginal  properties. 
Because  the  relief  for  a  marginal 
property  is  forithe  life  of  the  property, 
as  long  as  the  (troperty  remains 
marginal,  a  le^ee  or  designee  need  only 
file  an  application  one  time.  Thereafter, 
we  expect  approximately  1,050 
notifications  and  14  requests  filed  each 
year.  Each  notification  is  expected  to 
take  approximately  one-half  hour  to 
complete,  and  jeach  request  is  expected 
to  take  4  hours  to  complete. 

We  determiqed  that  the  burden  hour 
estimate  to  industry  m  the  first  year  for 
preparing  and  filing  the  marginal 
property  applications  is  5,822  burden 
hours  (10,500  notifications  x  Vi  hoar  per 
notification)  +1(143  requests  x  4  hours 
per  request).  Using  an  estimate  of  $50 
per  hour  for  industry  cost,  we  estimate 
the  cost  burdef  is  $291,100  (5,822 
burden  hours  )^  $50  per  hour).  This 
burden  is  offset  by  514,000  fewer 
royalty  lines  o{  information  per  year  that 
are  no  longer  required.  We  project  that 
the  total  hour  burden  reduction  for 
manual  and  el^tronic  reporting  is 
25,700  hours,  Resulting  in  an  estimated 
dollar  savings  to  industry  of  $1,285,000 
(25,700  hours  %  $50  per  hour).  In 
subsequent  ye4rs,  the  annual  burden 
hour  estimate  is  581  burden  hours 
((1,050  notifications  x  Vz  hoiu  per 
notification)  +J(14  requests  x  4  hours  per 
request),  and  tke  annual  cost  burden 
estimate  is  $29^050  (581  burden  hours  x 
$50  per  hour).  This  annual  cost  burden 
is  offset  by  $1,285,000.  This  is  the  dollar 
amount  in  cosV  savings  to  industry 
associated  witli  a  reduction  of  514,000 
fewer  royalty  lines  of  data  that  are  no 
longer  required- 

In  addition,  lessees  and  designees 
must  submit  a  processing  fee  of  $50  per 
request  for  ma^inal  property  relief. 
This  fee  is  required  under  the 
Independent  Oiffices  Appropriations  Act 
of  1952  (lOAA),  31  U.S.C.  9701,  and  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (FIPMA),  43  U.S.C.  1701. 
The  fee  is  not  i  equired  for  notifications 
because  the  coi  it  of  collection  of  the  fee 
is  a  significant  portion  of  the  total  costs 
of  processing. '  Therefore,  the  additional 
cost  burden  to  industry  is  $7,150  ($50 
fee  X  143  requests)  in  die  first  year  and 
$700  ($50  fee  )^  14  requests)  for 
subsequent  years. 

We  determii^ed  that  the  burden  hour 
estimate  to  the  I  Federal  Government  in 
the  first  year,  for  processing,  input, 
review,  approval,  and  handling  is  5,720 
burden  hours  (143  requests  x  40  hours 
per  request).  Using  an  estimate  of  $50 
per  hoiu-  for  ditect  labor  cost,  we 
estimate  the  ccjst  burden  is  $286,000 
(5,720  burden  pours  x  $50  per  hour). 
This  burden  is  partially  offset  by  $7,150 
($50  fee  X  143  tequests)  in  processing 


fee  collections.  In  addition,  we  estimate 
that  annually  514,000  fewer  lines  of 
royalty  information  will  be  processed 
for  an  administrative  savings  of 
$303,260  (514,000  x  $.59  per  Une).  In 
subsequent  years,  the  annual  burden 
hour  estimate  is  560  burden  hours  (14 
requests  x  40  hours  per  request).  The 
annual  cost  burden  estimate  is  $28,000 
(560  burden  hours  x  $50  per  hour).  This 
biu-den  is  offset  by  $700  ($50  fee  x  14 
requests)  in  processing  fees  and 
$303,260  in  administrative  savings  from 
processing  fewer  royalty  lines. 

The  State  concerned  will  also  have 
information  collection  and  processing 
costs.  We  estimate  that  the  first  year 
burden  is  1,052  hours.  RSFA  requires 
State  approval  for  all  marginal  property 
relief  granted  under  RSFA.  Therefore, 
State  burden  is  unavoidable.  First  year 
burden  hoiu-  estimates  for  review  and 
development  of  a  State-blanket 
acceptance  policy  for  the  three 
notification-based  relief  options  under 
§  204.210  (a)  is  40  hours  per  relief 
option  X  3  relief  options  x  4  primary 
States  =  480  hours.  In  addition,  first 
year  burden  hour  estimates  for  property- 
by-property  review  and  determination 
for  the  three  request-based  relief  options 
is  4  hours  per  individual  property  relief 
request  x  143  first  year  requests  =  572 
hours.  We  anticipate  that  the  State's 
review  is  significantly  more  limited 
than  MMS's  review  of  each  request  and 
that,  in  most  cases,  the  State  will  rely  on 
the  review  effort  and  recommendation 
by  MMS.  Therefore,  the  total  estimate 
for  first  year  State  burden  is  480  hours 
+  572  hours  =  1,052  hours  x  $50  cost  per 
hour  =  $52,600. 

We  estimate  that  the  combined  annual 
burden  to  all  States  is  56  hours  after  the 
first  year.  The  burden  to  the  States  for 
the  review  and  development  of  a  State- 
blanket  acceptance  policy  for  the  three 
notification-based  relief  options  is  a 
one-time  effort  accomplished  during  the 
first  year.  Subsequent  year  burden  hours 
for  property-by-property  review  and 
determination  for  the  three  request- 
based  relief  options  is  estimated  at  no 
more  than  10  percent  of  the  first  year's 
request  level.  Relief  approval  for  a 
property  is  granted  for  as  long  as  the 
property  qualifies  as  marginal.  By 
nature,  production  from  a  marginal 
property  will  tend  to  decline  over  time. 
Therefore,  most  marginal  properties  wall 
continue  to  qualify  as  marginal.  We 
estimate  an  additional  10  percent  of 
requests  for  subsequent  years  based  on 
newly-qualifying  marginal  properties — 
properties  which  previously  qualified 
but  for  which  no  relief  had  been  sought 
and  resubmitted  requests  which  had 
been  previously  denied.  Therefore,  the 
subsequent  years'  burden  to  the  States  is 


estimated  as  4  hours  per  individual 
property  relief  request  x  14  annual 
requests  x  $50  per  hour  =  $2,800. 

In  accordance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  (PRA)  of  1995,  we  are 
providing  notice  and  consulting  with 
members  of  the  public  and  affected 
agencies  to  solicit  comment  to  (a) 
evaluate  whether  this  expanded 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhancp  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (d)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

The  PRA  provides  that  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
ciurently  valid  OMB  control  number. 

YouT  comments  are  important.  The 
Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  10  Regional  Fairness  Boards  were 
established  to  receive  comments  from 
small  businesses  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
will  annually  evaluate  the  enforcement 
activities  and  rate  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  the  enforcement 
actions  in  this  proposed  rule,  call  1- 
888-734-3247. 

National  Environmental  Policy  Act  of 
1969 

We  have  determined  that  this 
proposed  rulemaking  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
a  detailed  statement  under  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C. 
4332(2)(C))  is  not  required. 

List  of  Subjects  in  30  CFR  Part  204 

Continental  shelf.  Government 
contracts.  Mineral  royalties,  Natiu-al  gas, 
Petroleum,  Public  lands — mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  6, 1999. 
Sylvia  V.  Baca, 

Assistant  Secretary— Land  and  Minerals 
Management. 

For  the  reasons  set  out  in  the 
preamble,  MMS  proposes  to  add  part 
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204  to  title  30  of  the  Code  of  Federal 
Regulations,  as  follows: 

PART  204— ALTERNATIVES  FOR 
MARGINAL  PROPERTIES 

Subpart  A— General  Provisions 

204.1  What  is  the  purpose  of  this  part? 

204.2  Definitions. 

204.3  What  alternatives  are  available  for 
marginal  properties? 

204.4  What  is  a  marginal  property  under 
this  part? 

204.5  What  statutory  requirements  must  I 
meet  to  obtain  royalty  prepayment  or 
accounting  and  auditing  relief? 

204.6  May  I  appeal  if  MMS  denies  my 
request  for  prepayment  or  accounting 
and  auditing  relief? 

Subpart  B — Prepayment  of  Royalty 
[Reserved] 

Subpart  C— Accounting  and  Auditing  Relief 

204.200  What  is  the  purpose  of  this 
subpart? 

204.201  Who  may  obtain  accounting  and 
auditing  relief  under  this  subpart? 

204.202  What  accounting  and  auditing 
relief  options  are  available  to  me? 

204.203  What  is  the  cumulative  royalty 
repmrts  and  payments  relief  option? 

204.204  What  is  the  net  adjustment 
reporting  relief  option? 

204.205  What  is  the  roUed-up  reporting 
relief  option? 

204.206  What  is  the  alternate  valuation 
relief  option? 

204.207  What  is  the  audit  relief  option? 

204.208  What  is  the  other  relief  option? 

204.209  What  accounting  and  auditing 
relief  will  MMS  not  allow? 

204.210  How  do  I  obtain  accounting  and 
auditing  relief? 

204.211  What  will  MMS  do  when  it 
receives  my  request  for  accounting  and 
auditing  relief? 

206.212  Who  will  decide  whether  to 
approve,  deny,  or  modify  my  request  for 
accounting  and  auditing  relief? 

204.213  How  will  MMS  and  the  State 
jointly  determine  whether  to  approve, 
deny,  or  modify  my  request  for 
accounting  and  auditing  relief? 


204.214  May  a  State  decide  in  advance  that 
it  will  not  allow  certain  relief  options 
under  this  subpart? 

204.215  How  will  MMS  notify  me  of  the 
decision  to  approve,  deny,  or  modify  my 
request  for  accounting  and  auditing 
relief? 

204.216  What  other  guidance  is  available 
for  accounting  and  auditing  relief 
obtained  under  this  subpart? 

204.217  What  if  my  property  ceases  to 
qualify  for  relief  obtained  under  this 
subpart? 

204.218  May  I  obtain  accounting  and 
auditing  relief  for  a  mar^ginal  property 
that  benefits  from  other  Federal  or  State 
incentive  programs? 

Authority:  5  U.S.C.  301  et  seq.;  30  U.S.C. 
181  etseq.,  351  etseq.,  1001  etseq.,  1701  et 
seq.,  1721  etseq.,1726  etseq.:  31  U.S.C.  9701 
et  seq.;  43  U.S.C  1701  et  seq.,  1331  et  seq., 
and  1801  et  seq. 

Subpart  A — General  Provisions 

§  204.1    What  Is  the  purpose  of  this  part? 
This  part  explains  how  a  lessee  or  its 
designee  of  a  Federal  onshore  or  Outer 
Continental  Shelf  (OCS)  oil  and  gas 
lease  may  obtain  prepayment  or 
accounting  and  auditing  relief  for 
certain  marginal  properties. 

S  204.2    Definitions. 

Agreement  means  a  federally 
approved  commimitization  agreement 
or  unit  participating  area. 

Barrels  of  oil  equivalents  means  the 
combined  equivalent  production  of  oil 
and  gas  stated  in  barrels  of  oil.  Each 
barrel  of  oil  production  is  equal  to  one 
barrel  of  oil  equivalents.  Also,  each  six 
thousand  cubic  feet  of  gas  production  is 
equal  to  one  barrel  of  oil  equivalents. 

Base  period  means  the  12-month 
period  from  October  1  through 
September  30  immediately  preceding 
the  calendar  year  in  which  you  take  or 
request  marginal  property  relief. 

Combined  equivalent  production 
means  the  total  of  all  oil  and  gas 
production  for  the  marginal  property, 
stated  in  barrels  of  oil  equivalents. 


Designee  means  the  person  designated 
by  a  lessee  under  30  CFR  218.52  to 
make  all  or  part  of  the  royalty  or  other 
payments  due  on  a  lease  on  the  lessee's 
behalf. 

Producing  wells  means  only  those 
producing  oil  or  gas  wells  that 
contribute  to  the  sum  of  barrels  of  oil 
equivalents  used  in  the  calculation 
under  §  204.4(c).  Producing  wells  do  not 
include  injection  and  water  wells. 

State  concerned  (State)  means  the 
State  which  receives  a  statutorily 
prescribed  portion  of  the  royalties  from 
a  Federal  onshore  or  OCS  lease. 

§  204.3    What  alternatives  are  availat>le  for 
marginal  properties? 

If  you  have  production  6x>m  a 
marginal  property  you  may: 

(a)  Prepay  royalty.  MMS  and  the  State 
may  allow  you  to  make  a  lump-sum 
advance  payment  of  royalties  instead  of 
monthly  royalty  payments  for  the 
remainder  of  the  lease  term. 

(b)  Take  accounting  and  auditing 
relief.  MMS  and  the  State  may  allow 
various  accounting  and  auditing  reUef 
options  to  encourage  you  to  continue  to 
produce  and  develop  your  marginal 
property.  See  subpart  C  for  accounting 
and  auditing  relief  requirements. 

§  204.4    What  Is  a  marginal  property  under 
this  part? 

To  qualify  as  a  marginal  property 
eligible  for  royalty  prepayment  or 
accounting  and  auditing  relief  under 
this  part,  your  property  must  meet  the 
following  requirements: 

(a)  Production  must  be  from,  or 
attributable  to,  a  Federal  onshore  or 
OCS  lease.  Indian  leases  are  not  eligible 
for  the  marginal  property  alternatives 
under  this  part,  even  though  production 
from  a  qualifying  marginal  property  may 
be  attributable  to  an  Indian  lease.  You 
must  also  meet  the  criteria  shown  in  the 
following  table: 


if  your  lease  is 


Then  . .  . 


And 


(1)  Not  in  an  Agreement 


(2)  Entirely  or  partly  in  one  Agreement 


(3)  Entirely  or  partly  in  more  than  one  Agree- 
ment 

(4)  Partly  in  an  Agreement  and  you  have  pro- 
duction from  the  part  of  the  tease  that  is  not 
in  the  Agreement. 


The  entire  lease  must  qualify  as  a  marginal 
property  urxJer  paragraph  (b)  of  this  section. 

The  entire  Agreement  must  qualify  as  a  mar- 
ginal property  under  paragraph  (b)  of  this 
section. 


Each  Agreement  must  qualify  separately  as  a 
marginal  property  under  paragraph  (b)  of 
this  section. 

The  part  of  the  lease  that  is  not  in  the  Agree- 
ment must  qualify  separately  as  a  marginal 
property  under  paragraph  (b)  of  this  section. 


Agreement  production  allocatrfe  to  your  lease 
may  be  eligit)le  for  relief  under  this  part  Any 
production  from  your  lease  tfiat  is  not  in  ttie 
Agreement  also  separately  may  be  eligible 
for  relief  under  (a)(4)  of  this  table. 

Only  the  qualifying  Agreement's  prodocton  al- 
locable to  your  lease  may  be  eltgible  for 
separate  relief  urKJer  this  part. 
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(b)  To  qualiw  as  a  marginal  property 
for  a  calendar  year,  the  combined 
equivalent  production  of  the  property 
during  the  basfe  period  must  equal  an 
average  daily  well  production  of  less 
than  15  barrel?  of  oil  equivalents  per 
well  per  day  calculated  under  paragraph 
(c)  of  this  sect^)n. 

(c)  To  detenjiine  the  average  daily 
well  productiqn  on  or  attributable  to 
your  property  J  divide  the  sum  of  the 
barrels  of  oil  equivalents  for  all 
producing  weDs  on  the  property  by  the 
sum  of  the  number  of  days  each  of  those 
wells  actually  produced  during  the  base 
period.  If  yourTproperty  is  in  an 
Agreement,  your  calculation  under  this 
section  must  ificlude  all  wells  included 
in  the  Agreement,  even  if  they  are  not 
on  a  Federal  onshore  or  OCS  lease. 

§204.5    What  statutory  requirements  must 
I  meet  to  obtain  royalty  prepayment  or 
accounting  and  auditing  relief? 

(a)  MMS  and  the  State  may  allow 
royalty  prepayment  or  accounting  and 
auditing  relieflfor  your  marginal 
property  under  this  part  if  MMS  and  the 
State  jointly  dftermine  that  the 
prepayment  oij  relief  is  in  the  best 
interests  of  thd  Federal  Government  and 
the  State  to: 

(1)  Promote  production; 

(2)  Reduce  the  administrative  costs  of 
MMS  and  the  State;  and 

(3)  Increase  pet  receipts  to  the  Federal 
Government  aid  the  State. 

(b)  MMS  ani  the  State  may 
discontinue  ta  allow  any  royalty 
prepayment  ot  accounting  and  auditing 
relief  options  granted  for  your  marginal 
property  if  MMS  and  the  State  jointly 
determine  thai  the  prepayment  or  relief 


option  is  no  longer  in  the  best  interests 
of  the  Federal  Government  and  the  State 
imder  the  standards  in  paragraph  (a)  of 
this  section. 

§  204.6    May  I  appeal  If  MIMS  denies  my 
request  for  prepayment  or  accounting  and 
auditing  relief? 

(a)  If  MMS  denies  your  request  for 
prepayment  or  accounting  and  auditing 
relief  under  this  part  because  the  State 
denied  yoiu'  request,  MMS's  decision  is 
the  final  decision  for  the  Department  of 
the  Interior  and  is  not  subject  to 
administrative  appeal. 

(b)  You  may  appeal  any  other  MMS 
action  on  your  request  under  30  CFR 
parts  243  or  290. 

Subpart  B — Prepayment  of  Royalty 
[Reserved] 

Subpart  C— Accounting  and  Auditing 
Relief 

§  204.200    What  Is  the  purpose  of  this 
subpart? 

This  subpart  explains  how  a  lessee  or 
its  designee  may  obtain  accounting  and 
auditing  relief  for  production  from  a 
marginal  property. 

§  204.201    Who  may  obtain  accounting  and 
auditing  relief  under  this  subpart? 

You  may  obtain  accounting  and 
auditing  relief  under  this  subpart: 

(a)  If  you  are  a  lessee  or  its  designee 
for  a  Federal  lease  with  production  from 
a  property  that  qualifies  as  a  marginal 
property  under  §  204.4; 

(b)  If  you  meet  any  additional 
requirements  for  specific  types  of  relief 
under  this  subpart;  and 


(c)  Only  for  your  fractional  interest  in 
the  marginal  property. 

§  204.202    What  accounting  and  auditing 
relief  options  are  available  to  me? 

The  following  table  shows  the  six 
relief  options  that  you  may  take  for 
properties  that  qualify  as  marginal 
under  §  202.4  and  tells  you  where  in 
this  subpart  you  can  obtain  more 
information: 


For .  .  . 

See  . . . 

Cumulative  royalty  reports  and 
payments  relief 

§204.203 
204.204 
204.205 
204206 

Net  adjustment  reporting  relief  ... 

Rolled-up  reporting  relief  

Alternate  valuation  relief 

Audit  relief 

204.207 

Other  relief 

204.208 

§  204.203    What  is  the  cumulative  royalty 
reports  and  payments  relief  option? 

Under  this  relief  option,  you  may 
submit  royalty  reports  and  payments 
less  frequently  than  monthly. 

(a)  To  determine  whether  your 
marginal  property  is  eligible  for  relief 
imder  this  relief  option,  you  must: 

(1)  Multiply  the  current  royalty  rate 
for  each  Federal  lease  (your  leases  as 
well  as  others'  leases)  in  the  marginal 
property  by  the  combined  equivalent 
production  of  oil  and  gas  from  or 
allocable  to  that  lease  during  the  base 
period; 

(2)  Total  the  volumes  calculated 
under  paragraph  (a)(1)  of  this  section; 
and 

(3)  Report  your  royalties  as  shown  in 
the  foUoMdng  table: 


If  tt)e  total  volunie  calculated  for  the  marginal  property  under  paragraph  (a)(2)  of  this  sec- 
tion is 


Then  you  may  report  and  pay  royalties  for  your  lease 


(i)  125  Of  fewer  barrels  of  oil  equivalents  

(li)  More  than  1$,  but  not  more  than  250  barrels  of  oil  equivalents  . 
(iii)  More  than  2$0,  txjt  not  rrxjre  than  500  barrels  of  oil  equivalents 


■+- 


Annually,  semi-annually,  or  quarterly. 
Semi-annually  or  quarterly. 
Quarterly. 


(b)  You  mua  notify  MMS  under 

§  204.210(a)  bifore  taking  relief  under 
this  option.  Yqu  are  not  required  to 
remit  a  processing  fee  for  this  option. 

(c)  You  musi: 

(1)  Submit  jjour  royalty  report  and 
payment  in  accordance  with  §  218.51(g) 
of  this  chapteil  by  the  end  of  the  month 
following  the  end  of  the  applicable 
quarterly,  semi-annual,  or  annual 
reporting  period; 

(2)  Report  one  line  of  cumulative 
royalty  infonnation  on  the  Report  of 
Sales  and  Royalty  Remittance,  Form 
MMS-2014,  fcr  the  reporting  period,  the 
same  as  if  it  were  a  monthly  report;  and 


(3)  Use  the  last  sales  month  of  the 
reporting  period  to  report  the  royalty 
infonnation  for  the  entire  period. 

(d)  If  you  do  not  pay  your  royalty  by 
the  date  due  in  paragraph  (c)(1)  of  this 
section,  you  will  owe  late  payment 
interest  determined  under  part  218  of 
this  chapter  from  the  date  your  payment 
was  due  under  this  section  until  the 
date  MMS  receives  it. 

(e)  If  you  qualify  for  relief  under 
paragraph  (a)  of  this  section,  but  you 
take  more  relief  than  you  are  entitled  to 
under  that  paragraph,  you  will  owe  late 
payment  interest  determined  imder  part 
218  of  this  title  from  the  date  your 
payment  was  due  under  this  section 
until  the  date  MMS  receives  it.  You 


must  also  amend  your  Form  MMS-2014 
to  reflect  the  allowable  reporting 
frequency. 

(f)  You  must  report  allowances  on 
Form  MMS-2014  on  the  same  quarterly, 
semi-annual,  or  annual  basis  as  the 
royalties  for  your  marginal  property. 

(g)  Under  this  relief  option: 

(1)  Quarterly  reporting  periods  begin 
on  the  first  day  of  January,  April,  July, 
or  October; 

(2)  Semi-annual  reporting  periods 
begin  on  the  first  day  of  January  or  July; 
and 

(3)  Annual  reporting  periods  begin  on 
the  first  day  of  January. 


\ 
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(h)  See  MMS's  Marginal  Property 
Guidelines  for  additional  reporting 
instructions  for  this  relief  option. 

§204.204    What  is  the  net  adjustment 
reporting  relief  option? 

Under  this  relief  option,  you  may 
adjust  previously  reported  royalty  lines 
to  MMS  as  a  one-line  net  entry  on  Form 
MMS-2014,  instead  of  the  two-line 
adjustment  process. 

(a)  To  determine  your  eligibility  for 
relief  under  this  option,  you  must: 

(1)  First,  multiply  the  current  royalty 
rate  for  each  Federal  lease  (your  leases 
as  well  as  others'  leases)  in  the  marginal 
property  by  the  combined  equivalent 
production  of  oil  and  gas  from  or 
attributable  to  that  lease  during  the  base 
period; 

(2)  Total'the  volumes  that  you 
calculated  under  paragraph  (a)(1)  of  this 
section; 

(3)  If  the  total  volume  calculated 
under  paragraph  (a)(2)  of  this  section  is 
less  than  or  equal  to  2,500  barrels  of  oil 
equivalents,  then  your  property  is 
eligible  for  relief  imder  this  option. 

(b)  You  must  notify  MMS  under 

§  204.210(a)  before  taking  relief  under 
this  option.  You  are  not  required  to 
remit  a  processing  fee  for  this  option. 

(c)  You  may  not  net  your  adjustments 
for  royalties  due  with  adjustments  for 
allowances  on  Form  MMS-2014. 

(1)  You  must  report  your  adjustment 
to  a  previously  reported  royalty  due  line 
as  a  one-line  net  entry;  and 

(2)  You  must  report  any 
corresponding  adjustment  to  your 
previously  reported  allowance  line  as  a 
separate  one-line  net  entry. 

(d)  See  MMS's  Marginal  Property 
Guidelines  for  additional  reporting 
instructions  for  this  relief  option. 

$  204.205    What  Is  the  rolled-up  reporting 
relief  option? 

Under  this  relief  option,  you  may 
report  all  selling  arrangements  for  a 
revenue  soiu-ce  to  MMS  under  a  single 
selling  arrangement  on  Form  MMS- 
2014. 

(a)  To  determine  your  eligibility  for 
relief  under  this  option,  you  must: 

(1)  First,  multiply  the  current  royalty 
rate  for  each  Federal  lease  (your  leases 
as  well  as  others'  leases)  in  the  marginal 
property  by  the  combined  equivalent 
production  of  oil  and  gas  from  or 
attributable  to  that  lease  during  the  base 
period; 

(2)  Total  the  volimies  that  you 
calculated  under  paragraph  (a)(1)  of  this 
section; 

(3)  If  the  total  volume  calculated 
under  paragraph  (a)(2)  of  this  section  is 
less  than  or  equal  to  1,000  barrels  of  oil 
equivalents,  then  your  property  is 
eligible  for  relief  imder  this  option. 


(b)  You  must  notify  MMS  under 

§  204.210(a)  before  taking  relief  under 
this  option.  You  are  not  required  to 
remit  a  processing  fee  for  this  option. 

(c)  See  MMS's  Marginal  Property 
Guidelines  for  additional  reporting 
instructions  for  this  relief  option. 

§  204.206    What  is  the  alternate  valuation 
relief  option? 

Under  this  relief  option,  you  may 
request  to  report  and  pay  royalties  using 
a  valuation  method  other  than  that 
required  under  part  206  of  this  chapter. 

(a)  Any  alternate  valuation  method 
that  you  propose: 

(1)  Must  be  readily  determinable  and 
certain;  and 

(2)  Must  approximate  royalties 
payable  under  the  valuation  regulations 
in  part  206  of  this  chapter. 

(b)  You  must  obtain  approval  from 
MMS  and  the  State  under  §  204.210(b) 
before  taking  alternate  valuation  relief. 
You  must  also  submit  a  processing  fee 
under  §  204.210(b)(3). 

(c)  If  MMS  and  the  State  approve  your 
request,  the  valuation  method  you 
requested  will  be  the  value  for  royalty 
purposes  for  production  from  or 
attributable  to  your  lease  interest  in  the 
marginal  property. 

(d)  See  MMS's  Marginal  Property 
Guidelines  for  reporting  instructions  for 
this  relief  option. 

§  204.207    What  Is  the  audit  relief  option? 

Under  this  relief  option,  you  may 
request  a  reduced  royalty  audit  burden. 
However,  MMS  will  not  consider  any 
request  that  eliminates  MMS's  or  the 
State's  right  to  audit. 

(a)  Audit  relief  may  include: 

(1)  Audits  of  limited  scope,  including 
audits  based  on  a  statistical  sampling  of 
leases; 

(2)  Coordinated  royalty  and  severance 
tax  audits; 

(3)  Reliance  by  MMS  on  indep>endent 
certified  audits;  and 

(4)  Any  other  audit  relief  that  may  be 
appropriate. 

(b)  You  must  obtain  approval  from 
MMS  and  the  State  under  §  204.210(b) 
before  receiving  audit  relief.  You  must 
also  submit  a  processing  fee  under 

§  204.210(b)(3). 

(c)  See  MMS's  Marginal  Property 
Guidelines  for  reporting  instructions  for 
this  relief  option. 

§  204.208    What  is  the  other  relief  option  ? 

Under  this  relief  option,  you  may 
request  any  type  of  accounting  and 
auditing  relief  that  is  appropriate  for 
your  marginal  property,  provided  it  is 
not  specifically  prohibited  under 
§204.209. 

(a)  You  must  obtain  approval  from 
MMS  and  the  State  under  §  204.210(b) 


before  taking  relief  under  this  option. 
You  must  also  submit  a  processing  fee 
under  §  204.210(b)(3). 

(b)  See  MMS's  Marginal  Property 
Guidelines  for  reporting  instructions  for 
this  relief  option. 

§  204.209    What  accounting  and  auditing 
relief  will  IMMS  not  allow? 

MMS  will  not  approve  your  request 
for  accounting  and  auditing  relief  under 
this  subpart  if  your  request: 

(a)  Prohibits  MMS  or  the  State  from 
conducting  any  form  of  audit; 

(b)  Permanently  relieves  you  fitjm 
making  future  royalty  reports  or 
payments; 

(c)  Provides  for  less  frequent  royalty 
reports  and  payments  than  annually; 

(d)  Provides  for  you  to  submit  royalty 
reports  and  payments  at  separate  times; 

(e)  Impairs  MMS's  ability  to  properly 
or  efficiently  account  for  or  distribute 
royalties; 

(f)  Requests  relief  for  a  lease  under 
which  the  Federal  Government  takes  its 
royalties  in-kind; 

(g)  Alters  production  reporting 
requirements; 

(n)  Alters  lease  operation  or  safety 
requirements; 

(i)  Conflicts  with  rent,  minimum 
royalty,  or  lease  requirements;  or 

(j)  Requests  relief  for  a  marginal 
property  located  in  a  State  that  has 
determined  in  advance  that  it  will  not 
allow  such  relief  under  §  204.214. 

§  204.210    How  do  I  obtain  accounting  and 
auditing  relief? 

(a)  To  take  accounting  relief  under 
§§  204.203.  204.204,  and  204.205.  you 
must  notify  MMS  in  writing  before  the 
first  day  of  the  sales  month  for  which 
you  begin  taking  your  relief. 

(1)  Your  notification  must  contain: 
(i)  Your  company  name.  MMS- 

assigned  Payor  Code,  address,  phone 
number,  and  contact  name; 

(ii)  The  specific  Accounting 
Identification  Number(s)  (MMS  lease 
number  and  revenu^smnxe); 

(iii)  The  specific  relief  option  under 
§§  204.203,  204.204.  and  204.205  that 
you  are  taking; 

(iv)  The  first  sales  month  that  your 
relief  is  effective  for; 

(v)  The  frequency  of  your  cumulative 
reports  and  payments  if  you  are  taking 
relief  under  §  204.203;  and 

(vi)  The  single  selling  arrangement 
you  will  use  to  report  royalties  and 
allowances  for  yoiu*  marginal  property  if 
you  are  taking  relief  under  §  204.205. 

(2)  You  may  file  a  single  notification 
for  multiple  marginal  properties  if  you 
are  taking  the  same  relief  with  the  same 
effective  date  for  all  the  properties. 

(3)  You  do  not  need  to  remit  a 
processing  fee  with  your  notification. 
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(b)  To  obtain  accounting  or  auditing 
relief  under  §§204.206.  204.207,  and 
204.208,  you  must  file  a  written  request 
for  relief  with  ^MS. 

(1)  Your  request  must  contain: 
(i)  Your  company  name,  MMS- 

assigned  Pay oif Code,  address,  phone 
number,  and  contact  name; 

(ii)  The  spedfic  Accounting 
Identification  Number(s)  (MMS  lease 
number  and  Revenue  Source);  and 

(iii)  A  complete  and  detailed 
description  of  me  specific  accounting  or 
auditing  relief  you  seek  under 
§§  204.206,  201.207,  and  204.208. 

(2)  You  may  file  a  single  request  for 
multiple  marginal  properties  if  you  are 
requesting  the  pame  relief  for  all 
properties. 

(3)  You  musj  remit  a  processing  fee  in 
the  amount  of  $50  for  each  request  for 
marginal  property  relief  under 
§§204.206,  20^.207,  and  204.208.  If  you 
file  a  single  re<|uest  for  multiple 
marginal  properties  as  provided  in 
paragraph  (b)(; )  of  this  section,  your 
processing  fee  is  $50  for  the  entire 
request. 

(i)  If  you  do  not  remit  the  processing 
fee  with  your  inquest  for  relief,  MMS 
request  for  relief 


will  return  yoij 
unprocessed. 

(ii)  If  you  reij 
fee,  your  reque 
processed  unti| 
fee  in  full.  Mh 
writing  that  yc 


lit  a  partial  processing 
St  for  rehef  will  not  be 
you  pay  the  processing 
^S  will  notify  you  in 
processing  fee  is 
insufficient.  Yt)u  will  have  30  days  to 
remit  the  balance.  If  you  do  not  remit 
the  balance  wi  hin  the  30-day  period. 
MMS  will  retu  -n  your  request  for  relief 
unprocessed. 

(iii)  Processing  fees,  including  partial 
processing  fees ,  are  not  refundable  for 
any  reason. 

(iv)  See  MMlJ's  Marginal  Property 
Guidelines  for  additional  instructions 
on  submitting  processing  fees. 

(c)  You  musi  submit  notifications, 
requests,  or  processing  fees  required 
under  this  sectjion  to  the  address 
specified  in  MMS's  Marginal  Properties 
Guidelines. 

§  204.21 1    Whai  wilt  MMS  do  wtien  tt 
receives  my  request  for  accounting  and 
auditing  reiief? 

When  MMS  receives  your  request  for 
accounting  an(  auditing  relief  under 
§  204.210(b),  i^  will  notify  you  as 
follows: 

(a)  If  your  request  for  relief  is 
complete,  MMS  and  the  State  may 
either  approve  deny,  or  modify  your 
request  in  writ  ing. 

(b)  If  your  re  quest  for  relief  is  not 
complete,  MM  5  will  notify  you  in 
writing  that  your  request  is  incomplete 
and  identify  ai  y  missing  information. 


You  must  submit  the  missing 
information  within  30  days  of  your 
receipt  of  MMS's  notice  that  your 
request  is  incomplete. 

(1)  If  you  submit  all  required 
information.  MMS  euid  the  State  may 
approve,  deny,  or  modify  your  request 
for  relief; 

(2)  If  you  do  not  submit  the  missing 
information  within  30  days,  MMS  will 
return  your  request  for  relief  as 
incomplete. 

(i)  If  MMS  returns  your  request 
because  tt  is  incomplete,  MMS  will  not 
return  any  processing  fee  you  submitted 
with  your  request. 

(ii)  You  may  submit  a  new  request  for 
relief  imder  this  subpart  at  any  time 
after  MMS  returns  your  incomplete 
request.  You  must  also  submit  another 
processing  fee. 

§  204.21 2    Who  will  decide  whether  to 
approve,  deny,  or  modify  my  request  for 
accounting  and  auditing  relief? 

(a)  If  there  is  not  a  State  concerned  for 
your  marginal  property,  only  MMS  will 
decide  whether  to  approve,  deny,  or 
modify  your  relief  request. 

(b)  If  there  is  a  State  concerned  for 
your  marginal  property,  the  highest 
State  official  having  ultimate  authority 
over  the  collection  of  royalties  or  the 
State  official  to  whom  that  authority  has 
been  delegated  must  jointly  determine 
with  MMS  whether  to  approve,  deny,  or 
modify  your  relief  request.  States  must 
submit  the  following  minimum 
information  to  MMS  in  writing  within 
30  days  of  the  effective  date  of  this  rule: 

(1)  The  name  and  title  of  the  State 
official  authorized  to  jointly  determine 
with  MMS  whether  to  approve,  deny,  or 
modify  relief  requests;  and 

(2)  The  name,  address,  and  telephone 
number  of  the  State  contact  for 
processing  relief  requests. 

(c)  MMS  will  not  approve  your 
request  to  use  an  alternate  valuation 
method  until  the  Assistant  Secretary  for 
Land  and  Minerals  Management 
approves  the  request. 

§  204.21 3    How  will  MMS  and  the  State 
jointiy  determine  whether  to  approve,  deny, 
or  modify  my  request  for  accounting  and 
auditing  reiief? 

If  a  State  determines  in  advance  that 
it  may  grant  one  or  more  of  the  relief 
options  under  this  subpart: 

(a)  MMS  will  preliminarily  determine 
whether  to  approve,  deny,  or  modify 
your  relief  request  and  send  its 
preliminary  determination  to  the  State; 

(b)  After  the  State  receives  MMS's 
preliminary  determination,  it  must 
notify  MMS  in  writing  within  30  days, 
or  such  longer  period  as  MMS  may 
allow,  of  its  recommendation  to 


approve,  deny,  or  modify  your  relief 
request. 

(1)  If  the  State  approves  your  relief 
request: 

(i)  MMS  will  approve  your  relief 
request  if  MMS's  preliminary 
determination  was  to  approve  your 
request; 

(ii)  MMS  may  either  approve  or  deny 
your  relief  request  if  MMS's  preliminary 
determination  was  to  deny  your  request. 

(2)  If  the  State  denies  your  relief 
request,  then  MMS  will  deny  your  relief 
request. 

(3)  If  the  State  approves  MMS's 
modification(s)  to  your  relief  request, 
MMS  will  modify  your  relief  request. 

(4)  If  the  State  denies  MMS's 
modification(s)  to  your  relief  request, 
MMS  will  deny  your  relief  request. 

(5)  If  the  State  modifies  your  relief 
request,  MMS  will  consider  the 
modification(s)  and  will  either: 

(i)  Modify  your  request  if  it  approves 
the  State's  modification(s);  or 

(ii)  Deny  your  request  if  it  denies  the 
State's  modification(s). 

(c)  If  the  State  does  not  notify  MMS 
of  its  decision  within  the  time  period 
allowed  under  paragraph  (b)  of  this 
section,  then  the  State  is  deemed  to 
have  agreed  with  MMS's  preliminary 
determination. 

§  204.214    May  a  State  decide  in  advance 
that  tt  will  not  allow  certain  reiief  options 
under  this  subpart? 

(a)  A  State  may  decide  in  advance  that 
it  will  not  allow  some  or  all  of  the  relief 
options  specified  in  this  subpart.  If  it  so 
decides,  the  State  must: 

(1)  Notify  the  Associate  Director  for 
Royalty  Management,  MMS.  in  writing, 
no  later  than  90  days  before  the 
beginning  of  the  applicable  calendar 
year,  of  its  intent  to  disallow  one  or 
more  of  the  relief  options  under  this 
subpart;  and 

(2)  Specify  in  its  notice  of  intent  to 
MMS  which  relief  option(s)  it  will  not 
allow. 

(b)  If  a  State  decides  in  advance  under 
paragraph  (a)  of  this  section  that  it  will 
not  allow  some  or  all  of  the  relief 
options  specified  in  this  subpart,  it  may 
later  decide  that  it  will  allow  some  or 
all  of  the  relief  options  in  this  subpart. 
If  it  so  decides,  the  State  must: 

(1)  Notify  the  Associate  Director  for 
Royalty  Management.  MMS,  in  writing, 
no  later  than  90  days  before  the 
begiiming  of  the  applicable  calendar 
year,  of  its  intent  to  allow  one  or  more 
of  the  relief  options  under  §  204.202; 
and 

(2)  Specify  in  its  notice  of  intent  to 
MMS  which  relief  option(s)  it  will 
allow. 

(c)  MMS  will  publish  a  notice  of  the 
State's  intent  to  disallow  or  to  allow 
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certain  relief  options  under  this  section 
in  the  Federal  Register  no  later  than  60 
days  before  the  beginning  of  the 
applicable  calendar  year. 

§  204.21 5    How  will  MMS  notify  me  of  the 
decision  to  approve,  deny,  or  modify  my 
request  for  accounting  and  auditing  relief? 

MMS  will  notify  you  in  writing  of  the 
decision  on  your  request  for  accounting 
and  auditing  relief. 

(a)  If  MMS  and  the  State  approve  your 
request  for  relief,  MMS  will  notify  you 
of  the  effective  date  of  your  accounting 
or  auditing  relief  and  other  specifics  of 
the  relief  approved. 

(b)  If  MMS  and  the  State  deny  your 
relief  request,  MMS  will  notify  you  of 
the  reasons  for  denial  and  your  appeal 
rights  under  §  204.6. 

(c)  If  MMS  and  the  State  modify  your 
relief  request,  MMS  will  notify  you  of 
the  modifications. 

(1)  You  have  30  days  from  your 
receipt  of  MMS's  notice  to  either  accept 
or  reject  any  modification(s)  in  writing. 

(2)  If  you  reject  the  modification(s)  or 
fail  to  respond  to  MMS's  notice,  MMS 
and  the  State  v^dll  deny  your  relief 
request.  MMS  will  notify  you  in  writing 
of  the  reasons  for  denial  and  your 
appeal  rights  under  §  204.6. 


§  204.21 6    What  other  guidance  is  available 
for  accounting  and  auditing  relief  obtained 
under  this  subpart? 

MMS  will  provide  additional 
guidance  for  accounting  and  auditing 
relief  in  MMS's  Marginal  Property 
Guidelines. 

§  204.21 7    What  if  my  property  ceases  to 
qualify  for  relief  obtained  under  this 
subpart? 

(a)  Your  property  must  qualify  for 
relief  under  this  subpart  for  each 
calendar  year  based  on  production 
during  the  base  period.  The  notice  or 
request  you  provided  to  MMS  under 

§  204.210  for  the  first  calendar  year  that 
your  property  qualified  for  relief 
remains  effective  for  successive 
calendar  years  if  you  continue  to 
qualify. 

(b)  If  you  find  your  property  is  no 
longer  eligible  for  relief  because 
production  increased  in  the  most  recent 
Base  Period,  the  relief  for  your  property 
terminates  as  of  December  31  of  that 
calendar  year.  By  December  31,  you 
must  notify  MMS  in  writing  at  the 
address  provided  in  MMS's  Marginal 
Property  Guidelines  that  the  relief  for 
your  property  has  terminated. 

(c)  MMS  may  retroactively  rescind  the 
relief  for  your  property  if  MMS 
determines  that  your  property  was  not 


eligible  for  the  relief  obtained  under  this 
subpart  because: 

(1)  You  did  not  submit  a  notice  or 
request  for  relief  under  §  204.210; 

(2)  You  submitted  erroneous 
information  in  the  notice  or  request  for 
relief  you  provided  to  MMS  under 

§  204.210  or  in  your  royalty  or 
production  reports;  or 

(3)  Your  property  is  no  longer  eHgible 
for  relief  because  production  increased, 
but  you  failed  to  provide  the  notice 
required  under  paragraph  (b)  of  this 
section. 

(d)  If  you  took  relief  under  this 
subpart  for  a  period  for  which  you  were 
not  eligible,  you  may  owe  additional 
royalties  and  late  payment  interest 
determined  under  part  218  of  this  title 
from  the  date  your  payment  was  due 
until  the  date  MMS  receives  it. 

§  204.218    May  I  obtain  accounting  and 
auditing  relief  for  a  marginal  property  that 
benefits  from  other  Federal  or  State 
incentive  programs? 

You  may  obtain  accounting  and 
auditing  relief  for  your  marginal 
property  imder  this  subpart  even  if  the 
property  benefits  from  other  Federal  or 
State  production  incentive  programs. 

[FR  Doc.  99-1219  Filed  1-20-99;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  3ll 
[FAR  Case  97-(M0] 
RIN9000-AH9S 

Federal  Acqul^tion  Regulation; 
Business  Class  Airfare 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Withdrawal  of  proposed  rule. 


SUMMARY:  The  Civilian  Agency 
Acquisition  Coiincil  and  the  Defense 
Acquisition  Regulations  Council  have 
decided  to  withidravkr  FAR  Case  97-040, 
Business  Class  Airfare,  published  in  the 
Federal  Register  at  63  PR  43239,  August 
12,  1998.  The  mle  proposed  to  amend 


the  Federal  Acquisition  Regulation 
(FAR)  to  revise  the  "travel  costs"  cost 
principle  to  allow,  in  certain  situations, 
business  class  airfare  costs  for  flights 
lasting  more  than  14  hoiu«. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  OS 
Building,  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Nelson,  Procurement  Analyst,  at 
(202)  501-1900.  Please  cite  FAR  case 
97-040,  withdrawal. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  rule  revised  paragraph 
(d)  of  FAR  31.205-46.  Travel  costs,  to 
allow,  under  certain  conditions, 
contractor  costs  for  business  class 
airfare  on  flights  lasting  more  than  14 
hours.  The  rule  designated  the  ciurent 
coverage  at  (d)  as  (d)(1)  and  added  a 
new  subparagraph  (d)(2)  to  deal 
specifically  with  business  class  airfare. 

Some  of  the  respondents  to  the 
Federal  Register  notice  expressed 


concern  that  the  rule  would  result  in 
inconsistent  treatment  of  the  costs  for 
business  class  euid  first  class  airfares 
(e.g.,  the  allowability  requirements  for 
business  class  airfare  are  more 
restrictive  than  those  for  first  class 
airfare);  confusion  (e.g.,  differing 
interpretations  of  the  words 
"stopovers,"  "rest  stop  in  route,"  and 
"rest  period  upon  arrival");  and  an 
administrative  burden  (e.g., 
documentation  showing  no  rest  period 
for  business  class  airfare).  After  review 
of  the  public  comments,  DoD,  GSA,  and 
NASA  have  decided  to  withdraw  the 
proposed  rule,  and  retain  the  current 
cost  principle  which  adequately 
addresses  the  allowability  of  first  class 
and  business  class  airfare  costs. 

List  of  Subjects  in  48  CFR  Part  31 

Government  prociu^ment. 

Dated:  January  14, 1999. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
[PR  Doc.  99-1315  Piled  1-20-99;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Parts  262,  264,  and  265 
[1L-64-2-6807;  FRL-6221-9] 
RIN  2060-AG4^ 

Hazardous  Waste  Treatment,  Storage, 
and  Disposal  Facilities  and  Hazardous 
Waste  Generators;  Organic  Air 
Emission  Standards  for  Tanlts,  Surface 
Impoundments,  and  Containers 


Enviitonmental  Protection 
I 
I  ule;  clarification  and 


AGENCY 
Agency  (EPA) 
action:  Final 
technical  amehdment 


summary:  Under  the  authority  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  aii  amended,  the  EPA  has 
promulgated  standards  (59  FR  62896. 
December  6. 1 994)  to  reduce  organic  air 
emissions  fron  certain  hazardous  waste 
management  a  ctivities  to  levels  that  are 
protective  of  h  uman  health  and  the 
environment.  The  standards  are  kxiowTi 
colloquially  as  the  "subpart  CC" 


standards  due 
subpart  CC  of 


to  their  inclusion  in 
3arts  264  and  265  of  the 


RCRA  subtitle  C  regulations).  These  air 
standards  control  orgeuiic  emissions 
from  certain  tanks,  containers,  and 
surface  impoundments  (including  tanks 
and  containers  at  generators'  facilities) 
used  to  manage  hazardous  waste 
capable  of  releasing  organic  waste 
constituents  at  levels  which  can  harm 
human  health  and  the  enviroiunent. 

Since  publication  of  the  final 
standards  on  December  6, 1994,  the  EPA 
has  given  public  notice  and  taken 
comment  on  several  proposed  revisions 
to  the  final  rule,  and  has  made 
corresponding  amendments.  In  response 
to  public  comments  and  inquiries, 
today's  action  makes  clarifying 
amendments  to  certain  regulatory  text 
and  reestablishes  certain  regulatory 
provisions  that  were  previously 
contained  in  the  rules  and  later 
inadvertently  removed. 
DATES:  These  amendments  are  effective 
January  21.  1999. 

ADDRESSES:  Docket.  The  supporting 
information  used  for  the  subpart  CC 
rulemaking  is  available  for  public 
inspection  and  copying  in  the  RCRA 
docket.  The  RCRA  docket  nimibers 
pertaining  to  this  rulemaking  are  F-91- 


CESP-FFFFF,  F-92-CESA-FFFFF.  F- 
94-CESF-FFFFF.  F-94-CE2A-FFFFF, 
F-95-CE3A-FFFFF.  F-96-CE3F- 
FFFFF.  and  F-96-CE4A-FFFFF.  The 
RCRA  docket  is  located  at  Crystal 
Gateway.  1235  Jefferson  Davis  Highway, 
First  Floor.  Arlington,  Virginia. 
Review  of  docket  materials  is 
conducted  at  the  Virginia  address;  the 
public  must  have  an  appointment  to 
review  docket  materials.  Appointments 
can  be  scheduled  by  calling  the  Docket 
Office  at  (703)  603-9230.  The  mailing 
address  for  the  RCRA  docket  office  is 
RCRA  Information  Center  (5305W),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  about  the  RCRA  Air 
Rules,  or  specific  rule  requirements  of 
RCRA  rules,  please  contact  the  RCRA 
Hotline,  toll-free  at  (800)  424-9346. 
Contacts  for  specific  information  are 
listed  in  the  "Supplementary 
Information"  section  of  this  preamble. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

The  entities  potentially  affected  by 
this  action  include: 


Categ  )ry 


Examples  of  regulated  entities 


Businesses  that  treat,  store,  or  dispose  of  hazardous  waste  and  are  subject  to  RCRA  subtitle  C  permitting  re- 
quirements, or  that  accumulate  hazardous  waste  on-site  in  RCRA  permit-exempt  tanks  or  containers  pursuant 
to  40  CFR  262.34(a). 

Federal  agencies  that  treat,  store,  or  dispose  of  hazardous  waste  and  are  si^ect  to  RCRA  subtitle  C  permitting 
requirements,  or  that  accumulate  hazardous  waste  on-site  in  RCRA  permit-exempt  tanks  or  containers  pursu- 
ant to  40  CFR  262.34(a). 


.but 


This  table  is 
exhaustive, 
for  readers 
interested  in 
regulation 
determine  w 
regulated  by 
carefully 
criteria  in  § 
the  RCRA 
and  §265.105^ 
rules,  and  § 
the  RCRA 


not  intended  to  be 
rather  provides  a  guide 
reading  entities  likely  to  be 

amendments  to  the 
affeicted  by  this  action.  To 
hither  youi  facility  is 
is  action,  you  should 
exan)ine  the  applicability 

.1030  and  §265.1030  of 

subpart  AA  rules,  §  264.1050 

of  the  RCRA  subpart  BB 

.1080  and  §265.1080  of 

subpart  CC  air  rules. 


264 


Informational  Contacts 

If  you  have  questions  regarding  the 
applicability  qf  this  action  to  a 
particular  situation,  or  questions  about 
compliance  ap  preaches,  permitting, 
enforcement  aid  rule  determinations, 
the  appropriate  regional 
in  the  table  below: 


please  contact 
representative 

Region  I: 

Stephen  Yee 
Jim  Gaffey.  56)5-3437 
U.S.  EPA,  Rej  ion  I 
JFK  Federal  Building 


617)  565-3550 


Boston.  MA  02203-0001 
Region  II: 

Abdool  Jabar.  (212)  637-4131 

John  Brogard.  637-4162 

Jim  Sullivan,  637-4138 

U.S.  EPA,  Region  II 

290  Broadway 

New  York.  NY  10007-1866 
Region  ni: 

Linda  Matyskiela,  (215)  566-3420 

Andrew  Clibanoff,  566-3391 

U.S.  EPA,  Region  III 

841  Chestnut  Building 

Philadelphia,  PA  19107 
Region  IV: 

Denise  Housley,  (404)  562-8495 

Rick  Gillam,  562-6498 

Jan  Martin.  562-8593 

Anita  Shipley.  562-8466 

Donna  Wilkinson.  562-8490 

Judy  Sophianolp)oulos,  562-8604 

David  Langston,  562-6588 

U.S.  EPA,  Region  IV 

61  Forsyth  Street 

Atlanta,  GA  30303 
Region  V: 

Jae  Lee,  (312)886-3781 

Uyiaine  McMahan.  886-4454 

Mike  Mikulka,  886-6760 

Ivonne  Vicente,  886-4449 

Wen  Huang,  886-6191 


U.S.  EPA,  Region  V 

77  West  Jackson  Street 

Chicago,  IL  60604 
Region  VI: 

Michelle  Peace.  (214)  665-7430 

Teens  Wooten.  665-2279 

U.S.  EPA.  Region  VI 

1445  Ross  Avenue,  Suite  1200 

Dallas.  TX  75202-2733 
Region  VII: 

Ed  Buckner,  (913)  551-7621 

Ken  Herstowski.  551-7631 

U.S.  EPA.  Region  VII 

726  Minnesota  Avenue 

Kansas  City,  KS  66101 
Region  VIII: 

Mindy  Mohr.  (303)  312-6525 

Janice  Pearson.  312-6354 

U.S.  EPA.  Region  VIII 

999  18th  Street,  Suite  500 

Denver,  CO  80202-2466 
Region  DC: 

Stacy  Braye,  (415)  774-2056 

Jean  Daniel.  774-2128 

U.S.  EPA.  Region  IX 

75  Hawthorne  Street 

San  Francisco.  CA  94105 
Region  X: 

Linda  Liu,  (206)  553-1447 

David  Bartus,  553-2804 

U.S.  EPA.  Region  X 
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1200  Sixth  Avenue 
Seattle,  WA  98101 

For  questions  about  testing  or 
analytical  methods  mentioned  in  this 
doctunent,  please  contact  Ms.  Rima 
Dishakjian,  Emission  Measurement 
Center  (MD-19),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
number  (919)  541-0443.  For 
information  concerning  the  analyses 
performed  in  developing  this  rule, 
contact  Ms.  Michele  Aston,  Emission 
Standards  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
2363,  electronic  mail  address, 
aston.michele@epa.gov. 

Background 

Section  3004(n)  of  RCRA  requires 
EPA  to  develop  standards  to  control  air 
emissions  from  hazardous  waste 
treatment,  storage,  and  disposal 
facilities  (TSDF)  as  may  be  necessary  to 
protect  human  health  emd  the 
environment.  This  requirement  echoes 
the  general  requirement  in  RCRA 
section  3004(a)  and  section  3002(a)(3)  to 
develop  standards  to  control  hazardous 
waste  management  activities  as  may  be 
necessary  to  protect  human  health  and 
the  environment.  The  Agency  has 
issued  a  series  of  regulations  to 
implement  the  section  3004(n)  mandate; 
these  regulations  control  air  emissions 
from  certain  process  vents  and 
equipment  leaks  (part  264  and  part  265, 
subparts  AA  and  BB),  and  emissions 
from  certain  tanks,  containers,  and 
surface  impoundments  (the  subpart  CC 
standards,  which  are  the  primary 
subject  of  today's  action). 

Tne  EPA  today  is  making  technical 
amendments  to  the  final  subpart  AA 
and  CC  standards,  and  providing 
interpretations  for  certain  provisions  of 
those  rules.  Since  the  publication  of  the 
final  subpart  CC  rule  (59  FR  69826, 
December  4, 1994),  the  EPA  has 
published  four  Federal  Register 
documents  that  delayed  the  effective 
date  of  that  rule,  i.e.,  60  FR  26828,  May 
19,  1995;  60  FR  56952,  November  13, 
1995;  61  FR  28508,  June  5,  1996;  61  FR 
59931,  November  25, 1996).  The 
November  1996  notice  established  the 
ultimate  efiiective  date  of  December  6, 
1996.  The  EPA  has  also  issued  an 
indefinite  stay  of  the  standards  specific 
to  units  managing  wastes  produced  by 
certain  organic  peroxide  manufacturing 
processes  (60  FR  50426,  September  29, 
1995). 

On  August  14, 1995.  the  EPA 
published  a  Federal  Register  docimient 
entitled,  "Proposed  rule;  data 
availabiUty"  (60  FR  41870)  and  opened 


RCRA  docket  F-95-CE3A-FFFFF  to 
accept  comments  on  revisions  that  the 
EPA  was  considering  for  the  final 
subpart  CC  standards.  The  EPA 
accepted  public  comments  on  the 
appropriateness  of  these  revisions 
through  October  13, 1995.  Throughout 
1996  and  1997,  the  EPA  engaged  in 
repeated  discussions  with 
representatives  of  the  groups  filing 
petitions  for  review  challenging  the 
subpart  CC  standards. 

To  further  inform  the  affected  public 
of  the  major  clarifications,  compliance 
options,  and  technical  amendments 
being  considered,  the  EPA  conducted  a 
series  of  seminars  during  August  and 
September  of  1995.  At  that  time,  a  total 
of  six  seminars  were  held  nationally.  An 
updated  series  of  six  seminars  was  held 
in  September  through  December  1996 
and  two  additional  seminars  were  held 
March  and  April  of  1997  in  conjunction 
with  an  industry  trade  association. 
(Refer  to  EPA  RCRA  Docket  No.  F-95- 
CE3A-FFFFF.)  Diuring  these  seminars, 
additional  comments  were  received  on 
the  RCRA  air  rules  for  tanks,  surface 
impoimdments,  and  containers. 

On  February  9. 1996.  the  EPA 
pubhshed  a  Federal  Register  document 
(61  FR  4903).  "Final  rule;  technical 
amendment,"  which  made  clarifying 
amendments  in  the  regulatory  text  of  the 
final  standards,  corrected  typographical 
and  grammatical  errors,  and  clarified 
certain  language  in  the  preamble  to  the 
final  rule  to  better  convey  the  EPA's 
original  intent. 

On  November  25,  1996,  the  EPA 
published  a  Federal  Register  docimient 
(61  FR  59932),  "Final  rule"  tiiat 
amended  provisions  of  the  final 
subparts  AA,  BB,  CC  rules  to  better 
convey  the  EPA's  original  intent,  to 
provide  additional  flexibility  to  owners 
and  operators  who  must  comply  with 
the  rules,  and  to  change  the  effective 
date  of  the  requirements  contained  in 
the  subpart  CC  rules  to  be  December  6, 
1996. 

On  December  8, 1997,  the  EPA 
published  a  Federal  Register  dociunent 
(62  FR  64636),  "Final  rule;  clarification 
and  technical  amendment"  that 
amended  provisions  of  the  final 
subparts  AA,  BB,  CC  rules  to  clarify  the 
regulatory  text  of  the  final  standards; 
interpret  those  standards;  correct 
typographical,  printing,  and 
grammatical  errors;  and  clarify  certain 
language  pubhshed  in  the  preambles  of 
previous  Federal  Register  documents. 

Today's  action  makes  technical 
amendments  to  the  final  subpart  AA 
and  CC  rules  in  order  to  further  clarify 
the  regulatory  text  of  the  final  standards; 
interpret  those  standards;  and  correct 


typographical,  printing,  and 
grammatical  errors. 

Outline. 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  Part  262 — Standards  Applicable  to 

Generators  of  Hazardous  Waste 
n.  Subpart  AA:  Air  Emission  Standards  for 

Process  Vents 
in.  Subpart  CC — ^Air  Emission  Standards  for 

Tanks,  Surfece  Impoundments,  and 

Containers 

A.  Applicability 

B.  Waste  Determination  Procedures 
C  Standards:  Tanks 

D.  Standards:  Containers 
rv.  Administrative  Requirements 

A.  Docket 

B.  Papenvork  Reduction  Act 
Q  Executive  Order  12866 

D.  Regulatory-  Flexibility 

E.  Unfunded  Mandates  Reform  Act 

F.  Executive  Order  13045 
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Governments 
).  Submission  to  Congress  and  the  General 

Accounting  Office 
K.  Pollution  I*revention  Act 
L  Immediate  Effective  Date 
V.  Legal  Authority 

I.  Subpart  B — General  Facility 
Standards 

Today's  action  replaces  the  references 
to  the  subpart  AA,  BB,  and  CC  standards 
in  §§  262.34(a)(l)(i)  and  262.34(a)(l)(ii) 
as  standards  that  must  be  met  as 
conditions  where  a  generator  may 
accumulate  hazardous  waste  on-site  for 
90  days  or  less  without  a  RCRA  permit 
or  without  having  interim  status.  The 
references  to  subparts  AA,  BB,  and  CC 
were  removed  mistakenly  by  the 
November  25,  1996.  Federal  Register 
notice  (61  FR  59950).  At  the  time,  it  was 
thought  that,  since  the  subparts  were 
also  referenced  in  Subpart  1 — Use  and 
Management  of  Containers  at  §  264.179 
and  in  Subpart  J — Tank  Systems  at 
§  264.200,  the  references  in  §  262.34. 
Accumulation  time,  were  redundant.  It 
was  later  determined  that  the  references 
to  subparts  AA,  BB,  and  CC  are  needed 
for  clarity  and  the  permit  exemption 
criteria  are  being  replaced  by  today's 
notice. 

II.  Subpart  AA:  Air  Emission  Standards 
for  Process  Vents 

The  definition  of  "equipment" 
contained  in  subpart  AA  at  §  254.1031 
is  being  revised  to  include  "other 
connectors"  in  the  Ust  of  components 
that  are  considered  equipment  under 
the  subpart  BB  Air  Emission  Standards 
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for  Equipment  l|,eaks.  The  applicability 
section  of  the  sv^bpart  BB  rules  states 
that  the  "subpatt  applies  to  equipment 
that  contains  op  contacts  hazardous 
waste  •  *  •"  However,  when  the 
subpart  BB  ruleis  were  originally 
promulgated  injjune  of  1990  (55  FR 
25495)  the  tema  "other  connectors"  was 
inadvertently  Iqft  out  of  the  equipment 
definition;  this  has  caused  some 
imcertainty  regarding  applicability  of 
the  rule  to  othef  connectors. 
Nonetheless,  it  js  clear  that  the  EPA 
intended  other  Connectors  to  be 
included  in  the  list  of  equipment 
covered  by  the  hile.  This  is 
demonstrated  by  the  fact  that  the  term 
"other  connecters"  is  used  throughout 
§  264.1058  and  §  265.1058  of  the  subpart 
BB  standards  whenever  the  equipment 
that  is  covered  by  this  section  of  the  rule 
is  listed.  Also,  the  preamble  to  the  final 
subpart  BB  rules  in  Section  V.C  (i.e.. 
Applicability  a^d  Requirements  of 
Today's  Final  Skandards)  clearly  states 
in  discussing  aflfected  equipment  at  55 
FR  25465  (June  21,  1990)  that  "*   *   * 
flanges  and  othtr  connectors  must  be 
monitored  with  in  5  days  by  Reference 
Method  21  if  ev  idence  of  a  potential 
leak  is  found  *  *  *"  In  addition,  the 
original  Clean  Air  Act  equipment  leak 
rules  (i.e.,  subpkrt  W  in  40  CFR  60.481) 
that  served  as  the  technical  basis  for  the 
RCRA  subpart  BB  equipment  leak 
standards  do  include  the  term  "other 
connector"  in  tte  definition  of 
equipment  subpct  to  the  rule.  To  correct 
this  oversight,  the  definition  of 
"equipment"  c(lntained  in  subpart  AA 
at  §  254.1031  is{ being  revised  to  include 
"other  connecters"  in  the  list  of 
components  thit  are  considered 
equipment  under  subpart  BB. 

The  definition  for  "open-ended  valve 
or  line"  is  beint  amended  to  replace  the 
term  "process  Ouid"  with  the  words 
"hazardous  wa^te."  The  definition  has 
included  the  tehn  "process  fluid"  to 
characterize  anjopen-ended  valve  or  line 
since  the  rule  Was  originally  published 
on  June  21, 19ab  (55  FR  25495);  i.e., 
"*   *   *  one  side  of  the  valve  seat  in 
contact  with  process  fluid  and  one  side 
open  to  the  atmosphere  *  *  *"  It  was 
recently  brougl^t  to  the  EPA's  attention 
that  the  definition  should  use  the  term 
"hazardous  waite"  rather  than  "process 
fluid",  since  the  subpart  BB  rules  only 
apply  to  equipi|ient  (e.g.,  an  open-ended 
valve  or  line)  tHat  contains  or  contacts 
hazardous  waste  as  stated  in  the 
applicability  sections  at  §  264.1050(b) 
and  §265.1050h)).  In  addition,  the 
RCRA  air  rules  tfor  open-ended  valves  or 
lines  (at  §  264.^056  and  §  265.1056) 
clearly  refer  to  ^le  material  or  fluid  in 
the  valve  or  line  as  being  hazardous 


waste.  Therefore,  as  a  part  of  today's 
action  the  definition  is  being  revised  to 
avoid  any  confusion  regarding  what 
constitutes  an  open-ended  line  or  valve. 
Also  within  subpart  AA,  a  definition 
is  being  added  for  "sampling  connection 
system."  This  is  being  done  in  order  to 
clarify  the  difference  between  a 
"sampling  connection"  and  an  "open- 
ended  line"  which  have  significantly 
different  technical  requirements  under 
the  subpart  BB  rules.  There  has  been 
some  confusion  regarding  open-ended 
lines  being  considered  as  sampling 
connections  and  the  new  definition 
should  eliminate  any  potential  for 
overlap. 

in.  Subpart  CC — Air  Emission 
Standards  for  Tanks,  Surface 
Impoundments,  and  Containers 

A.  Applicability 

In  today's  action,  the  EPA  is 
amending  paragraph  (b)(5)  of  §  264.1080 
and  §  265.1080  to  clarify  that  waste 
management  units  that  are  used  solely 
for  on-site  treatment  or  storage  of 
hazardous  waste  that  is  "placed  in  the 
imit"  as  a  result  of  implementing 
Federally  required  remedial  activities 
are  exempt  fi-om  the  requirements  of 
subpart  CC.  The  language  originally 
used  in  this  paragraph  stated  that  the 
hazardous  waste  must  be  "generated"  as 
a  result  of  implementing  Federally 
required  remedial  activities.  The  word 
"generated"  does  carry  a  certain 
programmatic  connotation;  therefore, 
the  word  "generated"  is  being  replaced 
because  of  the  potential  confusion 
caused  by  some  of  the  regulated 
community  taking  a  strictly  regulatory 
interpretation  of  the  term  "generated" 
(i.e.  viewing  it  as  a  term  of  art)  rather 
than  a  more  literal,  plain  English 
interpretation  as  was  intended  by  the 
EPA  in  this  context.  For  example,  under 
the  RCRA  regulations,  section  260.10, 
the  term  "generate"  carries  a  particular 
legal  context  which  was  not  intended  to 
be  strictly  applied  in  this  paragraph. 
Therefore,  the  word  "generated"  is 
being  replaced  to  avoid  any 
misinterpretation. 

B.  Waste  Determination  Procedures 

Paragraph  (a)(l)(i)  of  §  264.1083  and 
§  265.1084  is  being  amended  to  add  new 
paragraphs  (i)  and  (ii)  that  affect  the 
requirements  for  when  an  owner  or 
operator  must  make  a  determination  of 
the  volatile  organic  (VO)  concentration 
of  the  waste  stream.  These  new 
paragraphs  effectively  reestablish  the 
previously  contained  requirements  for 
determining  VO  concentration  for 
hazardous  wastes  placed  in  a  waste 
management  unit  exempted  from  using 


subpart  CC  air  emission  controls 
because  the  waste  has  an  average  VO 
concentration  at  the  point  of  waste 
origination  less  than  the  action  level  of 
500  ppmw. 

As  originally  published,  the  subpart 
CC  rules  required  that  an  initial 
determination  of  the  average  VO 
concentration  of  the  hazardous  waste 
stream  be  made  before  the  first  time  any 
portion  of  the  waste  is  placed  in  a  waste 
management  unit  exempted  from 
subpart  CC  air  emission  controls  under 
the  action  level  criteria.  (See 
§  264.1083(a)(1),  §  265.1084(a)(1), 
§265.1084(a)(2)(i)(A), 
§265.1084(a)(2}(ii)(A). 
§  265.1084(a)(3)(i)(A),  and 
§  265.1084(a)(3)(ii)  in  59  FR  62938 
through  62939,  December  6, 1994.) 
Thereafter,  a  determination  of  the  VO 
concentration  was  required  for  each 
averaging  period  that  a  hazardous  waste 
is  managed  in  the  imit.  (See 
§  265.1084(a)(5)(ii)  in  59  FR  62939, 
December  6, 1994.)  In  addition,  the 
owner  or  operator  was  required  to 
perform  a  new  determination  of  the 
hazardous  waste's  VO  concentration 
whenever  changes  to  the  source 
generating  the  waste  stream  were 
reasonably  likely  to  cause  the  average 
VO  concentration  of  the  hazardous 
waste  to  increase  to  a  level  that  is  equal 
to  or  greater  than  the  applicable  VO 
concentration  action  level  or 
concentration  limits.  (See 
§265.1084(a)(2)(i)(B), 
§265.1084(a)(2)(ii)(B),  and 
§  265.1084(a)(3)(i)(B)  in  59  FR  62939, 
December  6,  1994.) 

In  November  1996,  the  EPA  expanded 
and  reorganized  the  waste 
determination  procedures  in  §  264.1083 
and  §  265.1084  to  allow  various  test 
methods  other  than  Method  25D  to  be 
used  as  direct  measurement  in  a  waste 
determination.  At  this  time,  the  EPA 
also  revised  the  waste  determination 
procedures  such  that,  for  both  point  of 
waste  origination  and  point  of  waste 
treatment,  no  distinction  was  made  for 
batch  or  continuous  processes  or  for 
whether  the  owner  or  operator  is  the 
generator  or  receives  the  waste  from  off- 
site.  In  making  these  changes,  the  EPA 
inadvertently  removed  the 
requirements,  in  paragraphs  (2)  and  (3) 
of  §  265.1084(a)  and  in  paragraph 
§  265.1084(a)(5)(ii),  for  when  a 
determination  of  VO  concentration  is 
required.  Today's  amendments 
reestablish  those  requirements 
specifying  when  an  owner  or  operator 
must  determine  the  VO  concentration  of 
a  hazardous  waste  stream. 

Under  the  restored  language  in 
today's  amendments,  the  owner  or 
operator  must  perform  an  initial 
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determination  of  the  average  VO 
concentration  of  the  hazardous  waste 
stream  before  the  first  time  any  portion 
of  the  waste  is  placed  in  a  waste 
management  imit  exempted  from 
subpart  CC  air  emission  controls  under 
the  action  level  criteria.  Following  the 
initial  VO  concentration  determination, 
a  determination  of  the  VO  concentration 
is  required  for  each  averaging  period 
that  a  hazardous  waste  is  managed  in 
the  unit.  This  means  that  the  ovtmer  or 
operator  must  have  a  current  and  up-to- 
date  VO  concentration  determination  on 
record  for  each  hazardous  waste  stream 
managed  in  a  waste  meinagement  unit 
exempted  from  subpart  CC  air  emission 
controls  under  the  action  level  criteria. 
This  VO  concentration  determination 
must  reflect  the  VO  concentration  of  the 
waste  currently  managed  in  the  unit 
over  the  time  frame  covered  by  the 
specified  averaging  period. 

In  addition,  the  owner  or  operator  is 
required  to  perform  a  new 
determination  of  the  hazardous  waste's 
VO  concentration  whenever  changes  to 
the  source  generating  the  waste  stream 
are  reasonably  likely  to  cause  the 
average  VO  concentration  of  the 
hazardous  waste  to  increase  to  a  level 
that  is  equal  to  or  greater  than  the 
applicable  VO  concentration  action 
level  or  concentration  limits. 

The  following  example  illustrates  the 
requirement  that  the  owner  or  operator 
have  an  initial  as  well  as  a  current  and 
up-to-date  VO  concentration 
determination  on  record  for  each 
hazardous  waste  stream  managed  in  a 
waste  management  unit  exempted  from 
subpart  CC  air  emission  controls  under 
the  action  level  criteria.  Assume  that  a 
TSDF  owner  has  a  production  process 
that  continuously  generates  a  hazardous 
waste.  Just  prior  to  December  6, 1996, 
the  effective  date  of  the  rule,  the  TSDF 
owner  determines  by  direct 
measurement  using  Method  25D  that, 
using  a  6-month  averaging  period,  the 
particular  hazardous  waste  stream  had 
an  average  VO  concentration  of  250 
ppmw  at  the  point  of  waste  origination, 
llie  owner  then  records  that  for  the  6- 
month  period  beginning  with  December 
6,  1996,  this  particular  generated  waste 
stream  has  an  average  VO  concentration 
of  250  ppmw;  this  serves  as  the  initial 
determination  of  VO  concentration  as 
required  imder  §  265.1084(a)(l)(i)  in 
today's  amendments. 

Because  the  example  waste  stream  has 
a  VO  concentration  less  than  the  action 
level  of  500  ppmw,  the  owner  manages 
the  hazardous  waste  in  a  unit  that  is  not 
equipped  with  subpart  CC  air  emission 
controls.  Under  the  requirements  being 
reestabUshed  in  today's  eunendments,  by 
June  6, 1997  (i.e.,  the  end  of  the  first  6- 


month  averaging  period)  the  owner 
must  perform  a  new  waste  VO 
concentration  determination  for  the  next 
6-month  averaging  period  that  would 
run  fitjm  June  6  to  December  6,  1997.  In 
this  example,  the  owner  now  elects  to 
perform  the  new  VO  concentration 
determination  using  knowledge  of  the 
waste  rather  than  using  direct 
measurement  as  was  done  previously 
using  Method  25D.  The  owner  however 
does  use  the  results  of  the  first  direct 
measurement,  together  with  process 
engineering  knowledge  and  experience 
(e.g.,  no  change  has  been  made  to  the 
raw  materials  or  process  technology  for 
the  steady-state  production  operation 
generating  the  waste)  as  the  basis  for  the 
"knowledge"  based  VO  concentration 
determination.  Therefore,  the  owner 
records  that  for  the  6-month  averaging 
fi^m  Jime  6  to  December  6, 1997,  this 
particular  waste  stream  has  an  average 
VO  concentration  of  250  ppmw.  This 
waste  VO  concentration  determination 
meets  the  requirements  in 
§265.1084(a)(l)(i)  of  today's 
amendments  that  a  VO  concentration 
determination  be  made  for  each 
averaging  period  that  a  hazardous  waste 
is  managed  in  a  unit  exempt  fit}m  air 
emission  controls  under  the  action  level 
criteria. 

To  continue  the  example,  the  owner 
repeats  this  same  process  for  the 
averaging  period  that  runs  from 
December  6,  1997,  to  June  6, 1998. 
However,  in  April  1998,  the  owner 
modifies  the  production  process  and 
determines  that  this  modification  has 
the  potential  to  cause  the  average  VO 
concentration  of  the  hazardous  waste 
generated  to  increase  to  a  level  that  is 
equal  to  or  greater  than  the  500  pppmw 
action  level.  In  this  situation,  under  the 
requirements  reestablished  by  today's 
action,  the  owner  would  be  required  to 
perform  a  new  determination  of  the 
average  VO  concentration  because  of  the 
changes  to  the  source  generating  the 
waste.  (See  §265.1084(a)(l)(ii)  in 
today's  amendments.) 

Without  today's  amendments  to  the 
waste  determination  requirements  of 
subpart  CC,  there  is  effectively  no 
requirement  (or  guidance)  provided 
within  the  rules  as  to  when  an  owner  or 
operator  must  determine  the  VO 
concentration  of  a  hazardous  waste 
stream.  This  was  not  EPA's  intent.  We 
intended  that  the  owner  or  operator 
maintain  a  current  VO  concentration 
determination  for  each  averaging  period. 
This  is  clearly  illustrated  by  the 
preamble  discussion  in  the  December  6, 
1994  Federal  Register  notice,  which 
states  (at  59  FR  62916):  "If  an  average 
volatile  organic  concentration  is  used, 
an  initial  waste  determination  must  be 


performed  for  each  averaging  period." 
Today's  amendments  reestablish 
requirements  specifying  when  an  owner 
or  operator  must  determine  the  VO 
concentration  of  a  hazardous  waste 
stream. 

In  other  changes  to  the  waste 
determination  provisions  of  subpart  CC, 
the  EPA  is  amending  the  waste 
sampling  provisions  of  the  rule  to 
clarify  requirements  related  to  the 
sampling  period.  In  November  1996,  <he 
EPA  expanded  and  reorganized  the 
waste  determination  procedures  in 
§  264.1083  and  §  265.1084;  the 
requirements  regarding  sampling  of  the 
hazardous  waste  stream  for  a  direct 
measurement  of  the  VO  concentration 
were  also  revised  and  reformatted.  In 
doing  so,  provisions  previously  in  the 
rule  at  §  265.1084(a)(5)(iv)(A)  and 
§  265.1084(b)(4)(iv)(A)  (see  59  FR  62939 
and  59  FR  62941,  December  6, 1994), 
requiring  that  all  waste  samples  for  a 
particular  waste  determination  be 
collected  within  a  1-hour  period  and 
that  information  on  waste  quantity  and 
operating  conditions  relative  to  the 
waste  samples  be  prepared  and 
recorded,  were  inadvertently  left  out  of 
the  rule  language.  This  language  is  being 
restored  in  today's  amendments. 

On  December  8.  1997  (see  62  FR 
64664),  the  EPA  amended  the  language 
regarding  sampling  for  a  waste 
determination  in  §265.1084(a)(3)(ii)(B) 
and  §  265.1084(b)(3)(ii)(B)  to  clarify  the 
EPA's  intent  regarding  the  number  of 
samples  required  for  a  waste 
determination.  The  amended  paragraph 
stated  (as  did  the  published  rule 
language  at  §  265.1084(a)(5)(iv)(A)  and 
§  265.1084(b)(4)(iv)(A)  |see  59  FR  62939, 
December  6,  1994]),  that  the  average  of 
four  or  more  sample  results  constitutes 
a  waste  determination  for  the  waste 
stream.  This  amended  paragraph  further 
clarified  that  one  or  more  waste 
determinations  may  be  needed  to 
represent  the  average  VO  concentration 
over  the  complete  range  of  waste 
compositions  and  quantities  that  occur 
during  the  entire  averaging  period  (due 
to  normal  variations  in  the  operating 
conditions  for  the  source  or  process 
generating  the  hazardous  waste  stream). 
Thus,  to  determine  the  average  VO 
concentration  of  a  waste  stream 
generated  by  a  process  with  large 
seasonal  variations  in  waste  quantity,  or 
fluctuations  in  ambient  temperature, 
several  waste  determinations  (consisting 
of  four  or  more  samples  each)  will  be 
required.  In  making  the  change  in 
December  of  1997,  the  amendment 
failed  to  include  the  language 
previously  contained  at 
§  265.1084(a)(5){iv)(A)  and 
§  265.1084(b)(4)(iv)(A)  (see  59  FR  62939 
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and  59  FR  6294l.  December  6,  1994) 
that  the  four  samples  needed  for  a  waste 
determination  $ie  required  to  be 
collected  within  a  1-hour  time  period 
and  that  certain  information  relative  to 
the  waste  samples  must  be  recorded. 
Today's  amendments  to 
§265.1084(a)(3)(ii)and 
§265.1084(b)(3i(ii)  add  language  in 
paragraph  (B)  t^at  clearly  states  that  "all 
samples  for  a  given  waste  determination 
shall  be  collected  within  a  1-hour 
period;"  and  ac^d  a  new  paragraph  (D) 
that  reestablishes  the  requirement  that 
"sufficient  information  shall  be 
prepared  and  recorded  to  document  the 
waste  quantity  ^presented  by  the 
samples  and,  a^  applicable,  the 
operating  conditions  for  the  source  or 
process  generating  (or  treating]  the 
hazardous  wast^  represented  by  the 
samples."  The  information  on  waste 
quantity  and  opierating  conditions  is 
neec  ed  to  properly  calculate  the  mass- 
weighted  average  VO  concentration  over 
the  averaging  pf  hod  and  to  assess  that 
the  averaging  period  used  adequately 
characterizes  th^  source  or  process  over 
the  time  period  iselected  for  the 
averaging  period-  The  type  of 
information  and  data  needed  to  meet 
this  requirement  should  be  clearly 
specified  in  thei"site  sampling  plan" 
required  under  paragraph  (C)  of 
§265.1084(a)(3J(ii)and 
§26r..l084(b)(3J(ii). 

Also  in  the  w^ste  determination 
section  of  the  n|le,  a  portion  of  sections 
§265.1084(a)(3j(iii)and 
§  265.1084(b){3^(iii)  is  amended  by 
today's  action  it  order  to  clarify  that,  if 
the  owner  or  opjerator  elects  to  adjust 
the  individual  test  data  measured  by  a 
method  other  than  Method  25D  to  the 
corresponding  ^erage  VO 
concentration  viilue  which  would  have 
been  obtained  h^d  the  waste  samples 
been  analyzed  losing  Method  25D,  the 
adjustment  mu*  be  made  to  all 
individual  cheimical  constituents  that 
comprise  the  average  VO  concentration. 
The  constituent  adjustment  cannot  be 
made  on  a  selective  constituent  basis. 
Because  some  o^  the  constituent-specific 
adjustment  factors  are  greater  than  1.0, 
selective  use  of  the  constituent 
adjustment  may]  not  provide  an  accurate 
representation  qf  the  average  VO 
concentration  ai  measured  by  Method 
25D.  The  existing  rule  language  at 
§265.1084{a)(3)(iii)and 
§265.1084(b)(3)iiii)  states  that  "the 
concentration  o|  each  individual 
chemical  constituent  measured  in  the 
waste''  may  be  qorrected  by  multiplying 
the  measured  cc^centration  by  the 
constituent-spedific  adjustment  factor. 
The  same  point  is  made  in 


§  265.1084(a)(4)(iii)  which  specifies  the 
procure  to  be  used  to  adjust  the  data. 
This  paragraph  states  that  "the 
measured  concentration  for  each 
individual  chemical  constituent 
contained  in  the  waste  is  multiplied  by 
the  appropriate  constituent-specific 
adjustment  factor."  The  EPA's  use  of  the 
phrase  "each  individual  chemical 
constituent  contained  in  the  wastes"  is 
intended  to  convey  the  meaning  that  all 
constituents  in  the  waste  must  be 
adjusted  using  the  appropriate 
individual  adjustment  factor,  if  the 
owner  or  operator  elects  to  adjust  the 
data.  The  EPA  has  in  no  way  stated  or 
otherwise  implied  that  constituent- 
specific  concentration  test  data  can  be 
adjusted  on  a  selective  constituent  basis 
to  characterize  the  VO  concentration. 

C.  Standards:  Tanks 

Paragraph  (h)(3)  of  the  tank  standards 
in  §  264.1084  and  §  265.1085  is  being 
amended  to  allow  owners  or  operators 
that  elect  to  use  a  pressure  tank,  to 
control  air  emissions  under  the  subpart 
CC  rule,  to  purge  the  inert  materials 
from  the  pressure  tank  as  is  required  by 
normal  operation  (i.e.,  good  engineering 
practices)  for  this  type  of  tank  system. 
The  rule  requires  that,  whenever 
hazardous  waste  is  in  a  pressure  tank, 
the  tank  must  operate  as  a  closed  system 
that  does  not  vent  to  the  atmosphere. 
With  today's  changes,  the  owner  or 
operator  is  allowed  to  purge  the  tank  as 
long  as  the  purge  stream  is  routed  to  a 
closed-vent  system  and  control  device 
designed  and  operated  in  accordance 
with  the  subpart  CC  rule  requirements 
for  closed-vent  systems  and  control 
devices.  A  tank  operating  in  this  manner 
is  technically  meeting  the  alternative 
requirements  for  tanks  using  Tank  Level 
2  controls  as  specified  in 
§  264.1084(d)(3)  and  §  265.1085(d)(3) 
which  applies  tanks  vented  through  a 
closed-vent  system  to  a  control  device. 
Therefore,  venting  of  a  pressure  tank 
under  controlled  conditions  complies 
with  the  subpart  CC  standards  for  Tank 
Level  2  controls  and  is  allowed  under 
the  rules. 

D.  Standards:  Containers 

Transfer  requirements  are  being 
added  to  the  Level  3  container  standards 
as  a  part  of  today's  action.  These 
requirements  are  essentially  the  same  as 
those  for  the  (less  stringent)  Level  2 
container  standards.  These  transfer 
requirements  for  Level  3  containers 
were  inadvertently  left  out  of  the 
subpart  CC  requirements  when  they 
were  published  in  November  1996,  61 
FR  59962.  The  EPA  had  intended  that 
the  Level  3  container  standards 
incorporate  these  transfer  requirements 


and  today's  amendments  rectify  that 
oversight. 

VI  Administrative  Requirements 

A.  Docket 

Six  RCRA  dockets  contain 
information  pertaining  to  today's 
rulemaking:  (1)  RCRA  docket  number  F- 
91-CESP-FFFFF,  which  contains  copies 
of  all  BID  references  and  other 
information  related  to  the  development 
of  the  rule  up  through  proposal;  (2) 
RCRA  docket  number  F-92-CESA- 
FFFFF,  which  contains  copies  of  the 
supplemental  data  made  available  for 
public  comment  prior  to  promulgation; 
(3)  RCRA  docket  number  F-94-CESF- 
FFFFF,  which  contains  copies  of  all  BID 
references  and  other  information  related 
to  development  of  the  final  rule 
following  proposal;  (4)  RCRA  docket 
niunber  F-94-CE2A-FFFFF,  which 
contains  information  pertaining  to  waste 
stabilization  operations  performed  in 
tanks;  (5)  RCRA  docket  number  F-95- 
CE3A-FFFFF,  which  contains 
information  about  potential  final  rule 
revisions  made  available  for  public 
comment;  and  (6)  RCRA  docket  number 
F-96-CE4A-FFFFF,  which  contains  a 
copy  of  each  of  the  comment  letters 
submitted  in  regard  to  the  revisions  that 
the  EPA  was  considering  for  the  final 
subpart  CC  standards.  The  public  may 
review  all  materials  in  these  dockets  at 
the  EPA  RCRA  Docket  Office. 

The  EPA  RCRA  Docket  Office  is 
located  at  Crystal  Gateway,  1235 
Jefferson  Davis  Highway,  First  Floor, 
Arlington,  Virginia.  Hand  delivery  of 
items  and  review  of  docket  materials  are 
made  at  the  Virginia  address.  The  public 
must  have  an  appointment  to  review 
docket  materials.  Appointments  can  be 
scheduled  by  calling  the  Docket  Office 
at  (703)  603-9230.  The  mailing  address 
for  the  RCRA  Docket  Office  is  RCRA 
hiformation  Center  (5305W),  401  M 
Street  SW,  Washington,  DC  20460.  The 
Docket  Office  is  open  from  9  a.m.  to  4 
p.m.,  Monday  through  Friday,  except  for 
Federal  holidays. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  the  previously 
promulgated  RCRA  air  rules  were 
submitted  to  and  approved  by  the  Office 
of  Management  and  Budget  (OMB).  A 
copy  of  this  Information  Collection 
Request  (ICR)  document  (OMB  control 
number  1593.02)  may  be  obtained  from 
Sandy  Farmer,  Information  Policy 
Branch  (2136);  U.S.  Environmental 
Protection  Agency;  401  M  Street,  SW; 
Washington,  DC  20460  or  by  calling 
(202)  260-2740. 
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Today's  amendments  to  the  RCRA  air 
rules  should  have  only  a  minor  impact 
on  the  information  collection  burden 
estimates  made  previously,  and  that 
impact  is  expected  to  be  a  reduction. 
The  changes  consist  of  new  definitions, 
alternative  test  procedures, 
clarifications  of  requirements,  and 
additional  compliance  options.  The 
changes  are  not  additional 
requirements,  but  rather,  are  reductions 
in  previously  published  requirements. 
In  a  number  of  instances,  the  changes 
simply  restore  inadvertently  deleted 
provisions,  and  all  information 
collection  requirements  in  such 
provisions  were  previously  approved. 
The  overall  information-keeping 
requirements  in  the  rule  are  being 
reduced.  Consequently,  the  ICR  has  not 
been  revised. 

C.  Executive  Order  12866 

Under  Executive  Order  12866,  the 
EPA  must  determine  whether  the 
proposed  regulatory  action  is 
"significant"  and,  therefore,  subject  to 
the  Office  of  Management  and  budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  lead  to 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
communities; 

(2}  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  RCRA  subpart  CC  air  rules 
published  on  December  6,  1994,  were 
considered  significant  under  Executive 
Order  12866,  and  EPA  accordingly 
prepared  a  regulatory  impact  analysis 
(RIA).  The  amendments  published  today 
make  technical  changes  to  the  rule  and 
correct  structural  problems  with  the 
drafting  of  some  sections.  This  action  is 
not  a  "significant  regulatory  action" 
within  the  meaning  of  Executive  Order 
12866;  thus,  OMB  review  of  the  action 
is  not  required. 

D.  Regulatory  Flexibility 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  ainended  by 


the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  whenever  an  agency  is 
required  to  publish  a  notice  of 
rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulatory 
flexibility  analysis  that  describes  the 
effect  of  the  rule  on  small  entities  such 
as  small  businesses,  small  organization 
and  small  governments.  However,  no 
regulatory  flexibility  analysis  is  required 
if  the  agency  certifies  the  rule  will  not 
have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  For  the  reasons  discussed  in  the 
December  6,  1994  Federal  Register  (59 
FR  62923).  the  subpart  CC  rules 
themselves  do  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  present  rule  only  makes 
technical  changes  to  the  subpart  AA  and 
CC  rules,  and  does  not  add  new  control 
requirements  to  the  December  1994  rule. 
The  amendments  in  fact  reduce  the 
already-existing  requirements. 
Therefore,  I  certify  that  this  rule  will  not 
have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities  and  therefore  does  not  require  a 
regulatory  flexibility  analysis. 

E.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  section  205,  the  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
action  promulgated  today  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

F.  Executive  Order  13045 

Executive  Order  13045  applies  to  any 
rule  that  EPA  determines  (1) 
economically  significant  as  defined 
under  E.0. 12866.  and  (2)  the 
environmental  health  or  safety  risk 


addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

These  final  amendments  are  not 
subject  to  E.O.  13045.  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
because  they  are  not  economically 
significant  regulatory  actions  as  defined 
by  E.O.  12866. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Under  §  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA),  the  Agency  is  required  to 
use  voluntary  consensus  standards  in  its 
regulatory  and  procurement  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (such 
as  materials  specifications,  test 
methods,  sampling  procedures,  and 
business  practices)  which  are  developed 
or  adopted  by  voluntary  consensus 
standard  bodies.  Where  available  and 
potentially  applicable  voluntary 
consensus  standards  are  not  used  by 
EPA,  the  Act  requires  the  Agency  to 
provide  Congress,  through  the  OMB,  an 
explanation  of  the  reasons  for  not  using 
such  standards.  Today's  action  does  not 
put  forth  any  technical  standards  as  part 
of  the  clarifying  amendments. 
Therefore,  consideration  of  voluntary 
consensus  standards  was  not  required. 

H.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  ft-om  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
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Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  luid  other 
representatives  c  f  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unftxrded  mandates." 
Today's  action  does  not  create  a 
mandate  on  Stat?,  local  or  tribal 
governments.  The  amendments  to  the 
rule  do  not  impqse  any  new  or 

:eable  duties  on  these 
gly,  the  requirements 

Executive  Order  12875 
is  action. 


additional  enfo: 
entities.  Accor 
of  section  1(a)  o 
do  not  apply  to 


/.  Executive  Ordar  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  oegulation  that  is  not 
required  by  stati^,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  conmunities,  unless  the 
Federal  govemmjent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  bjj  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  sectio^  of  the  preamble  to  the 
rule,  a  descripticin  of  the  extent  of  EPA's 
prior  consultatiofi  with  representatives 
of  affected  tribal  Igovemments,  a 
summary  of  the  tature  of  their  concerns, 
and  a  statement  Supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  J13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  inpun  in  the  development  of 
regulatory  policips  on  matters  that 
significantly  or  i^niquely  affect  their 
commimities."    l 

Today's  amendments  to  the  final  rule 
do  not  significanjtly  or  uniquely  affect 
the  communities  of  Indian  tribal 

amendments  to  the 
se  any  new  or 
(eable  duties  on  these 
igly,  the  requirements 
[Executive  Order  13084 
is  action. 


governments.  Tl 
rule  do  not  impi 
additional  enfoi 
entities.  Accordi 
of  section  3(b)  o: 
do  not  apply  to 


/.  Submission  to 
General  Accoun 


'ongress  and  the 
ng  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  sed.,  as  added  by  the  Small 
Business  Regulajory  Enforcement 
Fairness  Act  of  1096,  generally  provides 


that  before  a  rule 


agency  promulge  ting  the  rule  must 


may  take  effect,  the 


submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  However,  section 
808  provides  that  any  rule  for  which  the 
issuing  agency  for  good  cause  finds  (and 
incorporates  the  finding  and  a  brief 
statement  of  reasons  therefor  in  the  rule) 
that  notice  and  public  procedure 
thereon  are  impracticable,  unnecessary 
or  contrary  to  the  public  interest,  shall 
take  effect  at  such  time  as  the  agency 
promulgating  the  rule  determines.  5 
U.S.C.  §  808(2).  As  stated  previously. 
EPA  has  made  such  a  good  cause 
finding,  including  the  reasons  therefor, 
and  established  an  effective  date  of 
January  21,  1999.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
§804(2). 

K.  Pollution  Prevention  Act 

The  Pollution  Prevention  Act  of  1990 
states  that  pollution  should  be 
prevented  or  reduced  at  the  source 
whenever  feasible.  As  originally 
published,  the  final  subpart  AA,  BB, 
and  CC  emission  steuidards  for  units 
managing  hazardous  wastes  contain  an 
applicability  threshold  or  action  level 
formatted  in  terms  of  either  a  total  or 
volatile  organic  concentration  of  the 
hazardous  waste  that  must  be  exceeded 
in  order  for  a  particular  standard  to 
apply.  By  formulating  the  standard  in 
this  way,  flexibility  is  allowed  for 
facility  owners  or  operators  to  initiate 
process  modifications  or  incorporate 
treatment  technologies  that  will 
accomplish  the  same  environmental 
results  at  lower  costs;  this  encourages 
pollution  prevention  alternatives  that 
reduce  the  organic  content  of  the 
hazardous  waste  generated.  Today's 
amendments  to  the  RCRA  air  rules  in  no 
way  affect  the  pollution  prevention 
alternatives  and  measures  previously 
incorporated  into  the  final  rules. 

L.  Immediate  Effective  Date 

The  EPA  has  determined  to  issue  this 
rule  without  first  proposing  it  and  to 
make  today's  action  effective 
immediately.  The  EPA  believes  that  the 
corrections  being  made  in  today's  action 
are  either  interpretations  of  existing 
regulations  which  do  not  require  prior 
notice  and  opportunity  for  comment,  or 
are  technical  corrections  of  obvious 
errors  in  the  published  rules  (for 
example,  corrections  to  regulations 
inconsistent  with  or  not  carrying  out 
statements  in  the  preamble  or 


Background  Information  Document,  or 
restoration  of  provisions  which  were 
deleted  inadvertently).  Comment  on 
such  changes  is  unnecessary,  within  the 
meaning  of  5  USC  553(b)(3)(B).  For  the 
same  reason,  there  is  good  cause  for  the 
rules  to  be  made  effective  immediately, 
within  the  meaning  of  5  U.S.C. 
553(d)(3). 

VII.  Legal  Authority 

These  regulations  are  amended  imder 
the  authority  of  sections  2002,  3001- 
3007.  3010,  and  7004  of  the  Solid  Waste 
Disposal  Act  of  1970,  as  amended  by 
RCRA,  as  amended  (42  U.S.C.  6921- 
6927.  6930,  and  6974). 

List  of  Subjects 

40  CFR  part  262 

Environmental  protection.  Hazardous 
waste.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Parts  264  and  265 

Environmental  protection.  Air 
pollution  control,  Container,  Control 
device.  Hazardous  waste.  Inspection, 
Monitoring,  Reporting  and 
recordkeeping  requirements.  Surface 
impoundment.  Tank.  TSDF,  Waste 
determination. 

Dated:  January  8, 1999. 

Robert  Perciasepe, 

Assistant  Administrator  for  Air  and 
Radiation. 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  I.  parts  262, 
264.  and  265  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  262— STANDARD  APPLICABLE 
TO  GENERATORS  OF  HAZARDOUS 
WASTE 

1.  The  authority  citation  for  part  262 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6906,  6912,  6299, 
6923,  6937,  and  6938,  unless  otherwise 
noted. 

2.  Section  262.34  is  amended  by 
revising  paragraphs  (a)(l)(i)  and  (a)(l)(ii) 
to  read  as  follows: 

§  262.34    Accumulation  time. 

(a)  •  *  * 

(1)  •  *  * 

(i)  In  containers  and  the  generator 
complies  with  the  applicable 
requirements  of  subparts  I,  AA,  BB,  and 
CC  of  40  CFR  part  265;  and/or 

(ii)  In  tanks  and  the  generator 
complies  with  the  applicable 
requirements  of  subparts  J,  AA,  BB,  and 
CC  of  40  CFR  part  265  except 
§§  265.197(c)  and  265.200;  and/or 
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PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE.  AND  DISPOSAL 
FACILITIES 

3.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a),  6924 
and  6925. 

Subpart  AA— Air  Emission  Standards 
for  Process  Vents 

4.  Section  264.1031  is  amended  by 
revising  the  definitions  of  "Equipment" 
and  "Open-ended  valve  or  line"  and 
adding  a  new  definition  for  the  term 
"Sampling  connection  system"  in 
alphabetical  order  to  read  as  follows: 

§264.1031    Definitions. 

*  •        »        «        * 

Equipment  means  each  valve,  pump, 
compressor,  pressure  relief  device, 
sampling  connection  system,  open- 
ended  valve  or  Une,  or  flange  or  other 
connector,  and  any  control  devices  or 
systems  required  by  this  subpart. 

*  •        •        *        * 

Open-ended  valve  or  line  means  any 
valve,  except  pressure  relief  valves, 
having  one  side  of  the  valve  seat  in 
contact  with  hazardous  waste  and  one 
side  open  to  the  atmosphere,  either 
directly  or  through  open  piping. 
***** 

Sampling  connection  system  means 
an  assembly  of  equipment  within  a 
process  or  waste  management  unit  used 
during  periods  of  representative 
operation  to  take  samples  of  the  process 
or  waste  fluid.  Equipment  used  to  take 
non-routine  grab  samples  is  not 
considered  a  sampling  connection 
system. 


Subpart  CC— Air  Emission  Standards 
for  Tanks,  Surface  Impoundments,  and 
Containers 

5.  Section  264.1080  is  amended  by 
revising  paragraph  (b)(5)  to  read  as 
follows: 

§264.1080    Applicability. 

***** 

(b)  *  *  * 

(5)  A  waste  management  unit  that  is 
used  solely  for  on-site  treatment  or 
storage  of  hazardous  waste  that  is 
placed  in  the  unit  as  a  result  of 
implementing  remedial  activities 
required  under  the  corrective  action 
authorities  of  RCRA  sections  3004(u), 
3004(v),  or  3008(h);  CERCLA 
authorities;  or  similar  Federal  or  State 
authorities. 


6.  Section  264.1083  is  amended  by 
adding  new  paragraphs  (a)(l)(i). 
(a)(l)(ii).  (b)(l)(i),  and  (b)(l)(ii)  to  read 
as  follows: 

§  264.1083    Waste  determination 
procedures. 

(a)  *  *  * 

{!)*•* 

(i)  An  initial  determination  of  the 
average  VO  concentration  of  the  waste 
stream  shall  be  made  before  the  first 
time  any  portion  of  the  material  in  the 
hazardous  waste  stream  is  placed  in  a 
waste  management  imit  exempted  under 
the  provisions  of  §  264.1082(c)(1)  of  this 
subpart  fi-om  using  air  emission 
controls,  and  thereafter  an  initial 
determination  of  the  average  VO 
concentration  of  the  waste  stream  shall 
be  made  for  each  averaging  period  that 
a  hazardous  waste  is  managed  in  the 
imit;  and 

(ii)  Perform  a  new  waste 
determination  whenever  changes  to  the 
source  generating  the  waste  stream  are 
reasonably  likely  to  cause  the  average 
VO  concentration  of  the  hazardous 
waste  to  increase  to  a  level  that  is  equal 
to  or  greater  than  the  applicable  VO 
concentration  limits  specified  in 
§  264.1082  of  this  subpart. 
***** 

(b)*  •  • 

(i)  An  initial  determination  of  the 
average  VO  concentration  of  the  waste 
stream  shall  be  made  before  the  first 
time  any  portion  of  the  material  in  the 
treated  waste  stream  is  placed  in  the 
exempt  waste  management  unit,  and 
thereafter  update  the  information  used 
for  the  waste  determination  at  least  once 
every  12  months  following  the  date  of 
the  initial  waste  determination;  and 

(ii)  Perform  a  new  waste 
determination  whenever  changes  to  the 
process  generating  or  treating  the  waste 
stream  are  reasonably  likely  to  cause  the 
average  VO  concentration  of  the 
hazardous  waste  to  increase  to  a  level 
such  that  the  applicable  treatment 
conditions  specified  in  §  264.1082  (c)(2) 
of  this  subpart  are  not  achieved. 
***** 

7.  Section  264.1084  is  amended  by 
revising  paragraph  (h)(3)  to  read  as 
follows: 

§264.1084    Standards:  Tanl(s. 

***** 

(h)*  *  * 

(3)  Whenever  a  hazardous  waste  is  in 
the  tank,  the  tank  shall  be  operated  as 
a  closed  system  that  does  not  vent  to  the 
atmosphere  except  under  either  or  the 
following  conditions  as  specified  in 
paragraph  (h)(3)(i)  or  (h)(3)(ii)  of  this 
section. 


(i)  At  those  times  when  opening  of  a 
safety  device,  as  defined  in  §  265.1081 
of  this  subpart,  is  required  to  avoid  an 
unsafe  condition. 

(ii)  At  those  times  when  purging  of 
inerts  fi-om  the  tank  is  required  and  the 
purge  stream  is  routed  to  a  closed-vent 
system  and  control  device  designed  and 
operated  in  accordance  with  the 
requirements  of  §  264.1087  of  this 
subpart. 
***** 

8.  Section  264.1086  is  amended  by 
adding  new  paragraph  (e)(6)  to  read  as 
follows: 

§264.1088    Standards:  Containers. 

*         *         *         •         • 

(e)  •  *  • 

(6)  Transfer  of  hazardous  waste  in  or 
out  of  a  container  using  Container  Level 
3  controls  shall  be  conducted  in  such  a 
manner  as  to  minimize  exposure  of  the 
hazardous  waste  to  the  atmosphere,  to 
the  extent  practical,  considering  the 
physical  properties  of  the  hazardous 
waste  and  good  engineering  and  safety 
practices  for  handling  Hammable, 
ignitable,  explosive,  reactive,  or  other 
hazardous  materials.  Examples  of 
container  loading  procedures  that  the 
EPA  considers  to  meet  the  requirements 
of  this  paragraph  include  using  any  one 
of  the  following:  A  submerged-fill  pipe 
or  other  submerged-fill  method  to  load 
liquids  into  the  container;  a  vapor- 
balancing  system  or  a  vapor-recovery 
system  to  collect  and  control  the  vapors 
displaced  from  the  container  during 
filling  operations;  or  a  fitted  opening  in 
the  top  of  a  container  through  which  the 
hazardous  waste  is  filled  and 
subsequently  purging  the  transfer  line 
before  removing  it  from  the  container 
opening. 


PART  26S-INTERiM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE,  AND 
DISPOSAL  FACILITIES 

9.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6906.  6912(a), 
6924.  6925,  6912,  6922.  6923,  6935,  6936. 
and  6937. 

Subpart  CC — Air  Emission  Standards 
for  Tanks,  Surface  Impoundments,  and 
Containers 

10.  Section  265.1080  is  amended  by 
revising  paragraph  (b)(5)  to  read  as 
follows: 

§265.1080    Applicability. 
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(b)    •      •      • 

(5)  A  waste  n)anagement  unit  that  is 
used  solely  for  on-site  treatment  or 
storage  of  hazardous  waste  that  is 
placed  in  the  u|ut  as  a  result  of 
implementing  liemedial  activities 
required  under  the  corrective  action 
authorities  of  RJCRA  sections  3004(u), 
3004(v),  or  300i(h);  CERCLA 
authorities;  or  ^milar  Federal  or  State 
authorities. 


11.  Section  265.1084  is  amended  by 
adding  new  pamgraphs  (a)(l)(i), 
(a)(l)(ii).  (a)(3)((i)(D).  (b)(l)(i).  {b)(l)(ii) 
and  (b)(3)(ii)(D|  and  by  revising 
paragraphs  (a)(^)(ii)(B).  (a)(3)(iii) 
introductory  tett.  (b)(3)(ii)(B},  and 
(b)(3)(iii)  introductory  text,  to  read  as 
follows:  I 

§265.1084    Wasle  determination 

(a)*  •  • 

(D*  •  * 

(i)  An  initial  determination  of  the 
average  VO  concentration  of  the  waste 
stream  shall  be  Inade  before  the  first 
time  any  portion  of  the  material  in  the 
hazardous  wastp  stream  is  placed  in  a 
waste  managenient  unit  exempted  under 
the  provisions  <if§  265.1083(c)(1)  of  this 
subpart  from  uding  air  emission 
controls,  and  thfereafter  an  initial 
determination  qf  the  average  VO 
concentration  ojf  the  waste  stream  shall 
be  made  for  eacii  averaging  period  that 
a  hazardous  waste  is  managed  in  the 
unit;  and  j 

(ii)  Perform  ainew  waste 
determination  whenever  changes  to  the 
source  generatitg  the  waste  stream  are 
reasonably  likely  to  cause  the  average 
VO  concentratian  of  the  hazardous 
waste  to  increase  to  a  level  that  is  equal 
to  or  greater  thaki  the  VO  concentration 
limit  specified  ^  §265. 1083(c)(1)  of  this 
subpart. 

(3)"   *   • 

(ii)  *   *   * 

(B)  A  sufficieht  number  of  samples, 
but  no  less  than  four  samples,  shall  be 
collected  and  aaalyzed  for  a  hazardous 
waste  determination.  All  of  the  samples 
for  a  given  wastje  determination  shall  be 
collected  withia  a  one-hour  period.  The 
average  of  the  fpur  or  more  sample 
results  constitutes  a  waste 
determination  ^r  the  waste  stream.  One 
or  more  waste  qeterminations  may  be 
required  to  repi^Bsent  the  complete  range 
of  waste  compositions  and  quantities 
that  occur  duriilg  the  entire  averaging 
period  due  to  normal  variations  in  the 
operating  conditions  for  the  source  or 
process  generating  the  hazardous  waste 
stream.  Examphs  of  such  normal 
variations  are  s<  lasonal  variations  in 


waste  quantity  or  fluctuations  in 
ambient  temperature. 

***** 

(D)  Sufficient  information,  as 
specified  in  the  "site  sampling  plan" 
required  under  paragraph  (a)(3)(ii)(C)  of 
this  section,  shall  be  prepared  and 
recorded  to  dociunent  the  waste 
quantity  represented  by  the  samples 
and,  as  applicable,  the  operating 
conditions  for  the  source  or  process 
generating  the  hazardous  waste 
represented  by  the  samples. 

(iii)  Analysis.  Each  collected  sample 
shall  be  prepared  and  analyzed  in 
accordance  with  one  or  more  of  the 
methods  listed  in  paragraphs 
(a)(3)(iii)(A)  through  (a)(3)(iii)(I)  of  this 
section,  including  appropriate  quality 
assurance  and  quality  control  (QA/QC) 
checks  and  use  of  target  compounds  for 
caUbration.  If  Method  25D  in  40  CFR 
part  60,  appendix  A  is  not  used,  then 
one  or  more  methods  should  be  chosen 
that  are  appropriate  to  ensure  that  the 
waste  determination  accounts  for  and 
reflects  all  organic  compoimds  in  the 
waste  with  Henry's  law  constant  values 
at  least  0.1  mole-fraction-in-the-gas- 
phase/mole-firaction-in-the-liquid-phase 
(0.1  Y/X)  [which  can  also  be  expressed 
asl.8xl0~*  atmospheres/gram-mole/ 
m3]  at  25  degrees  Celsius.  Each  of  the 
analytical  methods  hsted  in  paragraphs 
(a)(3)(iii)(B)  through  (a)(3)(iii)(G)  of  this- 
section  has  an  associated  list  of 
approved  chemical  compounds,  for 
which  EPA  considers  the  method 
appropriate  for  measurement.  If  an 
owner  or  operator  uses  EPA  Method 
624,  625, 1624,  or  1625  in  40  CFR  part 
136,  appendix  A  to  analyze  one  or  more 
compounds  that  are  not  on  that 
method's  pubUshed  list,  the  Alternative 
Test  Procedvire  contained  in  40  CFR 
136.4  and  136.5  must  be  followed.  If  an 
owner  or  operator  uses  EPA  Method 
8260  or  8270  in  "Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods,"  EPA  Publication 
SW-846,  (incorporated  by  reference — 
refer  to  §  260.11(a)  of  this  chapter)  to 
analyze  one  or  more  compoimds  that  are 
not  on  that  method's  published  list,  the 
procedures  in  paragraph  (a)(3)(iii)(H)  of 
this  section  must  be  followed.  At  the 
owner  or  operator's  discretion,  the 
owner  or  operator  may  adjust  test  data 
measured  by  a  method  other  than 
Method  25D  to  the  corresponding 
average  VO  concentration  value  which 
would  have  been  obtained  had  the 
waste  samples  been  analyzed  using 
Method  25D  in  40  CFR  part  60, 
appendix  A.  To  adjust  these  data,  the 
measured  concentration  of  each 
individual  chemical  constituent 
contained  in  the  waste  is  multiplied  by 
the  appropriate  constituent-specific 


adjustment  factor  (fmzso).  If  the  owner  or 
operator  elects  to  adjust  test  data,  the 
adjustment  must  be  made  to  all 
individual  chemical  constituents  with  a 
Henry's  law  constant  value  greater  than 
or  equal  to  0.1  Y/X  at  25  degrees  Celsius 
contained  in  the  waste.  Constituent- 
specific  adjustment  factors  (fmisD)  can 
be  obtained  by  contacting  the  Waste  and 
Chemical  Processes  Group,  Office  of  Air 
Quality  Planning  and  Standards, 
Research  Triangle  Park.  NC  27711. 
*        •        •        •        • 

(b)  *  •  • 

(D*  *  * 

(i)  An  initial  determination  of  the 
average  VO  concentration  of  the  waste 
stream  shall  be  made  before  the  first 
time  any  portion  of  the  material  in  the 
treated  waste  stream  is  placed  in  a  waste 
management  imit  exempted  under  the 
provisions  of  §  265.1083(c)(2), 
§  265.1083(c)(3),  or  §  265.1083(c)(4)  of 
this  subpart  from  using  air  emission 
controls,  and  thereafter  update  the 
information  used  for  the  waste 
determination  at  least  once  every  12 
months  following  the  date  of  the  initial 
waste  determination;  and 

(ii)  Perform  a  new  waste 
determination  whenever  changes  to  the 
process  generating  or  treating  the  waste 
stream  are  reasonably  likely  to  cause  the 
average  VO  concentration  of  the 
hazardous  waste  to  increase  to  a  level 
such  that  the  applicable  treatment 
conditions  specified  in  §  265.1083(c)(2), 
§  265.1083(c)(3),  or  §  265.1083(c)(4)  of 
this  subpart  are  not  achieved. 
***** 

(3)*   •   • 

(ii)*  *  * 

(B)  A  sufficient  number  of  samples, 
but  no  less  than  four  samples,  shall  be 
collected  eind  analyzed  for  a  hazardous 
waste  determination.  All  of  the  samples 
for  a  given  waste  determination  shall  be 
collected  within  a  one-hour  period.  The 
average  of  the  four  or  more  sample 
results  constitutes  a  waste 
determination  for  the  waste  stream.  One 
or  more  waste  determinations  may  be 
required  to  represent  the  complete  range 
of  waste  compositions  and  quantities 
that  occur  during  the  entire  averaging 
period  due  to  normal  variations  in  the 
operating  conditions  for  the  process 
generating  or  treating  the  hazardous 
waste  stream.  Examples  of  such  normal 
variations  are  seasonal  variations  in 
waste  quantity  or  fluctuations  in 
ambient  temperature. 
***** 

(D)  Sufficient  information,  as 
specified  in  the  "site  sampling  plan" 
required  under  paragraph  (C)  of 
(b)(3)(ii)this  section,  §265.1084(b)(3)(ii). 
shall  be 
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prepared  and  recorded  to  docmnent  the 
waste  quantity  represented  by  the 
samples  and,  as  apphcable,  the 
operating  conditions  for  the  process 
treating  the  hazardous  waste 
represented  by  the  samples. 
•        •        *        •        * 

(iii)  Analysis.  Each  collected  sample 
shall  be  prepared  and  analyzed  in 
accordance  with  one  or  more  of  the 
methods  listed  in  paragraphs 
(b)(3)(iii)(A)  through  (b)(3){iii)(I)  of  this 
section,  including  appropriate  quality 
assurance  and  quality  control  (QA/QC) 
checks  and  use  of  target  compounds  for 
calibration.  When  the  owner  or  operator 
is  making  a  waste  determination  for  a 
treated  hazardous  waste  that  is  to  be 
compared  to  an  average  VO 
concentration  at  the  point  of  waste 
origination  or  the  point  of  waste  entry 
to  the  treatment  system  to  determine  if 
the  conditions  of  §  264.1082(c)(2)(i) 
through  (c)(2)(vi)  or  §  265.1083(c)(2)(i) 
through  (c)(2)(vi)  are  met,  then  the 
waste  samples  shall  be  prepared  and 
analyzed  using  the  same  method  or 
methods  as  were  used  in  making  the 
initial  waste  determinations  at  the  point 
of  waste  origination  or  at  the  point  of 
entry  to  the  treatment  system.  If  Method 
25D  in  40  CFR  part  60,  appendix  A  is 
not  used,  then  one  or  more  methods 
should  be  chosen  that  are  appropriate  to 
ensure  that  the  waste  determination 
accounts  for  and  reflects  all  organic 
compoimds  in  the  waste  with  Henry's 
law  constant  values  at  least  0.1  mole- 
fraction-in-the-gas-phase/mole-fraction- 
in-the-liquid-phase  (0.1  Y/X)  (which  can 
also  be  expressed  as  1.8  x  10~* 
atmospheres/gram-mole/mS]  at  25 
degrees  Celsius.  Each  of  the  analytical 
methods  listed  in  paragraphs 
(b)(3)(iii)(B)  through  (b)(3)(iii)(G)  of  this 
section  has  an  associated  list  of 
approved  chemical  compoimds,  for 
which  EPA  considers  the  method 
appropriate  for  measurement.  If  an 
owner  or  operator  uses  EPA  Method 
624,  625, 1624,  or  1625  in  40  CFR  part 


136,  appendix  A  to  analyze  one  or  more 
compounds  that  are  not  on  that 
method's  pubhshed  list,  the  Alternative 
Test  Procedure  contained  in  40  CFR 
136.4  and  136.5  must  be  followed.  If  an 
owner  or  operator  uses  EPA  Method 
8260  or  8270  in  "Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods,"  EPA  Publication 
SW-846,  (incorporated  by  reference — 
refer  to  §  260.11(a)  of  this  chapter)  to 
analyze  one  or  more  compounds  that  are 
not  on  that  method's  published  list,  the 
procedures  in  paragraph  (b)(3)(iii)(H)  of 
this  section  must  be  followed.  At  the 
owner  or  operator's  discretion,  the 
owner  or  operator  may  adjust  test  data 
measured  by  a  method  other  than 
Method  25D  to  the  corresponding 
average  VO  concentration  value  which 
would  have  been  obtained  had  the 
waste  samples  been  analyzed  using 
Method  25D  in  40  CFR  part  60, 
appendix  A.  To  adjust  these  data,  the 
measured  concentration  of  each 
individual  chemical  constituent 
contained  in  the  waste  is  multiplied  by 
the  appropriate  constituent-specific 
adjustment  factor  (fmiso).  If  the  owner  or 
operator  elects  to  adjust  test  data,  the 
adjustment  must  be  made  to  all 
individual  chemical  constituents  with  a 
Henry's  law  constant  equal  to  or  greater 
than  0.1  Y/X  at  25  degrees  Celsius 
contained  in  the  waste.  Constituent- 
specific  adjustment  factors  (fm25D)  can 
be  obtained  by  contacting  the  Waste  and 
Chemical  Processes  Group,  Office  of  Air 
Quality  Planning  and  Standards, 
Research  Triangle  Park,  NC  27711. 
•        •        *        •        * 

12.  Section  265.1085  is  amended  by 
replacing  paragraph  (h)(3)  revising  to 
read  as  follows: 

§265.1085    Standards:  Tanks. 

***** 

(h)  •  *  • 

(3)  Whenever  a  hazardous  waste  is  in 
the  tank,  the  tank  shall  be  operated  as 
a  closed  system  that  does  not  vent  to  the 
atmosphere  except  under  either  or  the 


following  conditions  as  specified  in 
paragraph  (h)(3)(i)  or  (h)(3)(ii)  of  this 
section. 

(i)  At  those  times  when  opening  of  a 
safety  device,  as  defined  in  §  265.1081 
of  this  subpart,  is  required  to  avoid  an 
unsafe  condition. 

(ii)  At  those  times  when  purging  of 
inerts  from  the  tank  is  required  and  the 
purge  stream  is  routed  to  a  closed-vent 
system  and  control  device  designed  and 
operated  in  accordance  with  the 
requirements  of  §  265.1088  of  this 
subpart. 

*  *        •        •        • 

13.  Section  265.1087  is  amended  by 
adding  new  paragraph  (e)(6)  to  read  as 
follows: 

§265.1087    Standards:  Containers. 

*  *         •         •         • 

(e)*  •   • 

(6)  Transfer  of  hazardous  waste  in  or 
out  of  a  container  using  Container  Level 
3  controls  shall  be  conducted  in  such  a 
manner  as  to  minimize  exposure  of  the 
hazardous  waste  to  the  atmosphere,  to 
the  extent  practical,  considering  the 
physical  properties  of  the  hazardous 
waste  and  good  engineering  and  safety 
practices  for  handling  flammable, 
ignitable,  explosive,  reactive,  or  other 
hazardous  materials.  Examples  of 
container  loading  procedures  that  the 
EPA  considers  to  meet  the  requirements 
of  this  paragraph  include  using  any  one 
of  the  following:  A  submerged-fill  pipe 
or  other  submerged-fill  method  to  load 
liquids  into  the  container;  a  vapor- 
balancing  system  or  a  vapor-recovery 
system  to  collect  and  control  the  vapors 
displaced  from  the  container  during 
filling  operations:  or  a  fitted  opening  in 
the  top  of  a  container  through  which  the 
hazardous  waste  is  filled  and 
subsequently  purging  the  transfer  line 
before  removing  it  fi-om  the  container 
opening. 
***** 

(PR  Doc.  99-1335  Filed  1-20-99;  8:45  am) 
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Gulf  of  Alaska  groundfish; 
comments  due  by  1-25- 
99;  published  12-30-98 
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Air  quality  Implementation 
plans;  approval  and 
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Registered  Apprenticeship  Federal  Committee,  3572-3573 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
3573-3574 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Energy  Regulatory  Commission 
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Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

Recommendatilons: 
Product  eneJgy  efficiency,  3492-3493 

Engineers  Coips 

NOTICES 

EnvironmentaL  statements;  notice  of  intent: 
East  St.  Louis  and  vicinity,  IL;  interior  flood  control  and 
ecosystem  restoration  project,  3491-3492 

Environmental  Protection  Agency 

RULES  I 

Air  quality  imslementation  plans;  approval  and 
promulgation;  various  States: 
Virginia,  3425-3427 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities; 
Canceled  pesticide  active  ingredients  tolerance 

requiren  ent;  tolerances  and  exemptions  revoked; 
correction.  3427-3428 
Tebufenozidi  f.  3428-3431 
PROPOSED  RULE$ 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
New  Jersey,  ^465-3474 
Virginia,  3485 
NOTICES 

Agency  information  collection  activities: 
Submission  lor  0MB  review;  comment  request,  3508- 
3509 
Environmental  statements;  availability,  etc.: 
Agency  statepients — 
Comment  Availability,  3510-3511 
Weekly  receipts,  3510 
Meetings: 
Hazardous  wlaste  biennial  reporting  requirements; 
software  development  privatization,  3511 
Pesticide  registjration,  cancellation,  etc.: 
Cyanazine,  3511-3513 


Executive  Offite 

See  Manageme  it 
See  Presidentia  1 


of  the  President 

and  Budget  Office 
Documents 


Farm  Credit  Administration 

NOTICES  I 

Meetings;  Sun^ine  Act,  3513 


Federal  Aviation  Administration 

RULES 

Class  D  and  CI;  iss 
Class  E  airspace. 
Class  E  airspace; 
NOTICES 
Meetings: 

Aviation  Ruhmaking  Advisory  Committee,  3583-3584 

RTCA,  Inc., 
Passenger  facil 

Bradley  Inteijnational 


E  airspace,  3396-3397 
3397-3398 
correction,  3590-3591 


;i584 

ty  charges;  applications,  etc.: 
"  Airport,  CT,  3584 


Federal  Communications  Commission 

PROPOSED  RULE$ 

Common  carridr  services: 
Commercial  piobile  radio  services — 
Wireless  services  compatibility  with  enhanced  911 
services;  Automatic  Location  Identification 
requiniments;  waiver  guidelines,  3478-3480 


Radio  services,  special: 
Private  land  mobile  services — 
Biennial  regulatory  review,  3480 

NOTICES 

Television  broadcasting: 
Video  programming  delivery;  market  competition  status: 
annual  assessment,  3514-3515 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Commonwealth  Edison  Co.  et  al.,  3496-3500 

Np  Energy  Inc.  et  al.,  3500-3504 

Questar  Energy  Trading  Co.  et  al.,  3504 
Environmental  statements;  availability,  etc.: 

Pubhc  Utility  District  No.  2  of  Grant  County,  WA,  3504 
Hydroelectric  applications,  3505-3508 
Applications,  hearings,  determinations,  etc.: 

Argent  Energy,  Inc.,  3493 

Gulf  States  Transmission  Corp.,  3493-3494 

Las  Cruces,  NM,  3494 

Northern  Natural  Gas  Co.,  3494-3494 

Northwest  Alaskan  Pipeline  Co.,  3495 

Southern  Natural  Gas  Co.,  3495-3496 

Federal  Maritime  Commission 

NOTICES 

Casualty  and  nonperformance  certificates: 

Carnival  Corp.  et  al.,  3515 

Classical  Cruises  et  al.,  3516 
Freight  forwarders  licenses: 

Certified  Transportation  Group,  3516 

Safcomar,  Inc.,  et  al.,  3516 
Investigations,  hearings,  petitions,  etc.: 

Direct  Container  Line  Inc.,  3516-3518 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Change  in  bank  control,  3518 

Formations,  acquisitions,  and  mergers,  3518-3519 

Permissible  nonbanking  activities,  3519 
Meetings;  Sunshine  Act,  3519 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 

3539-3540 
Environmental  statements;  availability,  etc.: 
Headwaters  Forest  and  Elk  Head  Springs  Forest,  CA; 
Headwaters  Forest  acquisition,  habitat  conservation 
plan,  and  sustained  yield  plan,  3483-3486 
Incidental  take  permits — 
Queen  Anne's  County,  MD;  Delmarva  fox  squirrel; 
correction,  3540 

Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  3524 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Montana  et  al.;  resource  management  plans  and  forest 
plans;  off-highway  vehicle  amendment,  3541-3542 
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General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Option  clause  consistency,  3617-3619 

Geological  Survey 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Federal  Geographic  Data  Committee;  national  spatial  data 
infrastructuA  cooperative  agreements  program.  3540- 
3541 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 
Department 

See  National  Institutes  of  Health 

See  Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Meetings: 
National  Bioethics  Advisory  Commission,  3519-3520 
Vital  and  Health  Statistics  National  Committee,  3520 

Health  Care  Financing  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
PROPOSED  RULES 
Medicare: 
Ambulance  fee  schedule;  negotiated  rulemaking 

committee;  intent  to  establish  and  meeting,  3474- 
3478 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  3535- 
3536 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  3536-3539 

immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  3572 

Inspector  General  Office,  Health  and  Human  Services 
Department 

NOTICES 

Program  exclusions;  list,  3525-3527 

interior  Department 

See  Fish  and  Wildlife  Service 

See  Geological  Survey 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Reclamation  Bureau 

See  Siu-face  Mining  Reclamation  and  Enforcement  Office 

internal  Revenue  Service 

RULES 

Procedure  and  administration: 
Filing  of  notice  of  lien;  notice  and  opportimity  for 

hearing,  3398-3405 
Levy;  notice  and  opportunity  for  hearing,  3405-3413 


PROPOSED  RULES 

Income  taxes: 
Capital  gains;  installment  sales  of  depreciable  real 

property;  unrecaptured  section  1250  gain,  3457-3461 
Procedure  and  administration: 
Filing  of  notice  of  lien;  notice  and  opportunity  for 

hearing;  cross  reference,  3461-3462 
Levy;  notice  and  opportunity  for  hearing;  cross  reference, 
3462-3463 

international  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  3551 

Justice  Department 

See  Antitrust  Division 

See  Immigration  and  Naturalization  Service 

NOTICES 

Megan's  Law  and  Jacob  Wetterling  Crimes  Against  Children 

and  Sexually  Violent  Offender  Registration  Act; 

implementation  guidelines;  correction,  3590 
Pollution  control;  consent  judgments: 
Drum  Service  Co.  of  Florida  et  al.,  3551 

Labor  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 
See  Pension  and  Welfare  Benefits  Administration 
See  Veterans  Employment  and  Training,  Office  of  Assistant 
Secretary 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.; 

Sonoma-Gerlach  and  Paradise-Denio  management 
framework  plan,  NV,  3541 
Environmental  statements;  notice  of  intent: 

Montana  et  al.;  resource  management  plans  and  forest 
plans;  off-highway  vehicle  amendment,  3541-3542 
Meetings: 

Powder  River  Regional  Coal  Team,  3542-3543 
Oil  and  gas  leases: 

Alabemia  and  Mississippi,  3543 
Realty  actions;  sales,  leeses,  etc.: 

Arizona,  3543-3544 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals 
Cumulative  reports,  3579-3580 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Option  clause  consistency,  3617-3619 

National  Archives  and  Records  Administration 

NOTICES 

Nixon  Presidential  historical  materials;  opening  of 
materials,  3574-3575 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Humanities  National  Council,  3575-3576 
National  Museum  Services  Board,  3576 
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National  Institutes  of  Health 

NOTICES 

Inventions,  GoVernment-owned;  availability  for  licensing, 

3528-353C 
Meetings: 
National  Car  cer  Institute,  3530 
National  Institute  of  Allergy  and  Infectious  Diseases, 

3530 
National  InsUtute  of  Mental  Health,  3531-3532 
National  Institute  on  Drug  Abuse,  3530-3531 
Patent  licenses;  non -exclusive,  exclusive,  or  partially 
exclusive: 
Ventana  Meaical  Systems,  Inc.,  3532-3533 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conser  ration  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Atka  mackerel,  3446-3453 
Catcher  vessel;  definition;  CFR  correction,  3453 
Pollock;  StBller  sea  lion  protection  measures,  3437- 

3446 
Pollock  cai  cher/processors;  observer  and  inseason 
management  requirements,  3435-3437 
Marine  mammiils: 
Commercial  ishing  authorizations — 
Pacific  offi  hore  cetacean  take  reduction  plan; 

placement  of  acoustic  deterrent  devices  in  nets  of 
California/Oregon  drift  gillnet  fishery,  3431-3434 
PROPOSED  RULEf 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 
Northeast  ^ultispecies  and  monkfish,  3480-3481 
NOTICES 

Environmental  statements;  availability,  etc.: 
Headwaters  forest  and  Elk  Head  Springs  Forest,  CA; 
Headwa<ers  Forest  acquisition,  habitat  conservation 
plan,  and  sustained  yield  plan,  3483-3486 
Meetings: 
Atlantic  tuna]  fisheries;  hearings,  etc.,  3486-3487 
New  England  Fishery  Management  Council,  3487-3488 

National  Park  Service 

NOTICES 

Boundary  estal^lishment,  descriptions,  etc.: 
Grand  Canyo^  National  Park,  AZ,  3544  \ 


r 


Navy  Departmf  nt 

RULES 

Navigation,  COLrEGS  compliance  exemptions: 
USS  Porter,  3423-3424 

Nuclear  Regulatory  Commission 

NOTICES 

Commercial  ni|clear  power  plants;  safety  performance; 

oversight  {processes;  recommended  improvements; 

comment  request,  3576-3578 
Meetings;  Sunsliine  Act,  3578-3579 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Pension  and  Welfare  Benefits  Administration 

PROPOSED  RULES 

Employee  Retirement  Income  Security  Act: 
Section  3(401  Negotiated  Rulemaking  Advisory 
Committee;  meetings,  3463 


Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Middle  East  peace  process;  continuation  of  emergency 
regarding  terrorists  who  threaten  to  disrupt  (Notice  of 
January  20,  1999),  3393 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health  • 

See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3581 

Reclamation  Bureau 

NOTICES 

Contract  negotiations: 
Tabulation  of  water  service  and  repayment;  quarterly 
status  report,  3544-3550 

Research  and  Special  Programs  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3585 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Philadelphia  Stock  Exchange,  Inc.,  3581-3582 

Small  Business  Administration 

PROPOSED  RULES 

Federal  claims  collection: 

Debt  collection  through  offset,  3454-3456 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  3582-3583 

State  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3583 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Child  mental  health  initiative,  3533-3535 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Illinois,  3413-3420 
Montana,  3603-3615 
Oklahoma,  3420-3423 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Research  and  Special  Programs  Administration 

Treasury  Department 

See  Customs  Service 

See  Internal  Revenue  Service 
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NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3585-3586 

United  States  Information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 

Diego  Rivera;  Art  and  Revolution,  3587 
Grants  and  cooperative  agreements;  availability,  etc.: 

Hubert  H.  Humphrey  Fellowship  Program  Washington 
Seminar,  3587-3589 


Veterans  Employment  and  Training,  Office  of  Assistant 
Secretary 

NOTICES 

Meetings: 
Veterans  Employment  and  Training  Advisory  Committee, 
3574 


Separate  Parts  In  This  issue 

Part  II 

Department  of  Health  and  Human  Services,  Administration 
for  Children  and  Families,  3593-3601 

Part  III 

Department  of  the  Interior,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  3603-3615 

Part  IV 

Department  of  Defense,  General  Services  Administration, 
and  National  Aeronautics  and  Space  Administration, 
3617-3619 
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and  notice  of  recently  enacted  public  laws. 
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Presidential  Documents 


Tide  3— 

The  President 


Notice  of  January  20,  1999 

Continuation     of     Emergency     Regarding     Terrorists     Who 
Threaten  To  Disrupt  the  Middle  East  Peace  Process 


On  January  23,  1995,  by  Executive  Order  12947,  I  declared  a  national  emer- 
gency to  deal  with  the  unusual  and  extraordinary  threat  to  the  national 
security,  foreign  policy,  and  economy  of  the  United  States  constituted  by 
grave  acts  of  violence  committed  by  foreign  terrorists  that  disrupt  the  Middle 
East  peace  process.  By  Executive  Order  12947  of  January  23,  1995,  I  blocked 
the  assets  in  the  United  States,  or  in  the  control  of  United  States  persons, 
of  foreign  terrorists  who  threaten  to  disrupt  the  Middle  East  peace  process. 
I  also  prohibited  transactions  or  dealings  by  United  States  persons  in  such 
property.  On  August  20,  1998,  by  Executive  Order  13099,  I  identified  four 
additional  persons,  including  Usama  bin  Ladin,  that  threaten  to  disrupt 
the  Middle  East  peace  process.  I  have  annually  transmitted  notices  of  the 
continuation  of  this  national  emergency  to  the  Congress  and  the  Federal 
Register.  Last  year's  notice  of  continuation  was  published  in  the 
Federal  Register  on  January  22,  1998.  Because  terrorist  activities  continue 
to  threaten  the  Middle  East  peace  process  and  vital  interests  of  the  United 
States  in  the  Middle  East,  the  national  emergency  declared  on  January  23, 
1995,  and  the  measures  that  took  effect  on  January  24,  1995,  to  deal  with 
that  emergency  must  continue  in  effect  beyond  January  23,  1999.  Therefore, 
in  accordance  writh  section  202(d)  of  the  National  Emergencies  Act  (50 
U.S.C.  1622(d)),  I  am  continuing  the  national  emergency  with  respect  to 
foreign  terrorists  who  threaten  to  disrupt  the  Middle  East  peace  process. 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 


OOlAJ^/^IMAA  <PtUi^^ 


|FR  Doc.  99-1643 
Filed  1-21-99;  8:45  ami 
Billing  code  3195-01-P 


THE  WHITE  HOUSE, 
January  20,  1999. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunients  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7  CFR  Part  1 

RIN  0560-AF55 

Fee  Schedule;  Aerial  Photographic 
Reproductions 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Final  rule. 

summary:  The  Department  of 

Agriculture  issued  a  proposed  rule  and 
is  now  issuing  a  final  rule  regarding  the 
revision  of  fees  charged  for  some  aerial 
photographic  reproductions  in  ordw  to 
reflect  changes  in  the  costs  for  some 
reproductions  and  to  discontinue  some 
reproductions  due  to  low  demand. 
However,  these  revisions  do  not  affect 
accessibility  under  the  Freedom  of 
Information  Act. 

EFFECTIVE  DATE:  February  1. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  McDonald,  United  States 
Department  of  Agriculture,  Farm 
Service  Agency,  Aerial  Photography 
Field  Office,  2222  West  2300  South,  Salt 
Lake  City,  Utah  84119-2020;  telephone 
(801)  975-3500,  Ext.  235. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  is  an  administrative  action 
not  subject  to  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

Regulatory  Flexibility  Act 

USDA  certifies  that  this  rule  would 
not  have  a  significant  economic  impact 
on  a  substemtial  number  of  small  entities 
imder  the  Regulatory  Flexibifity  Act  of 
1980  (5  U.S.C.  601  et  seq.). 


Executive  Order  12988 

The  rule  has  been  reviewed  in 
accordance  with  Executive  order  12988, 
Civil  Justice  Reform. 

The  provisions  of  this  rule  are  not 
retroactive  and  preempt  State  laws  to 
the  extent  such  laws  are  inconsistent 
with  the  provisions  of  this  rule  and  does 
not  require  administrative  proceedings 
before  parties  may  file  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

The  authority  of  the  United  States 
Department  of  Agriculture  (USDA)  FSA 
Aerial  Photography  Field  Office  to 
coordinate  aerial  photography  and 
remote  sensing  programs  and  for  aerial 
photography  is  Section  387  of  the 
Agricultural  Adjustment  Act  of  1938  (7 
U.S.C.  1387). 

Reproductions  of  photographs  are 
available  at  cost  to  any  customer.  All 
receipts  fix>m  the  sale  of  aerial 
photography  reproductions  and  services 
are  deposited  and  sent  to  the  U.S. 
Treasury. 

Background 

A  pricing  study  of  all  products  and 
services  provided  by  the  Aerial 
Photography  Field  Office  was 
conducted.  The  study  determined  that 
due  to  increased  costs  of  photographic 
reproduction,  it  would  be  necessary  to 
increase  fees  charged  for  some 
reproductions.  Fees  would  be  reduced 
or  left  imchanged  for  some 
reproductions.  Some  reproductions 
would  be  discontinued,  due  to  the  small 
number  of  reproductions  ordered. 
Accordingly,  USDA  will  revise  the  fees 
charged  for  some  reproductions, 
discontinue  others  and  make  minor 
administrative  changes  regarding 
Agency  names  and  other  clarifications 
to  amend  the  appendix  to  7  CFR  part  1 , 
subpart  A.  While  issued  as  a  proposed 
rule,  the  USDA  Aerial  Photography 
Field  Office  received  one  comment 
regarding  this  rule.  The  comment  was  to 
add  the  cost  of  Black  and  White  38x38 
Film  Positive  Reproductions  to  the  fee 
schedule.  This  item  has  been  added  to 
the  fee  schedule  in  this  final  rule. 

List  of  Subjects  in  7  CFR  Part  1 

Appeals,  Fees,  Public  access  and 
records. 


For  the  reasons  set  out  in  the 
preamble,  7  CFR  part  1  subpart  A, 
Appendix  A  is  amended  to  read  as 
follows: 

PART  1— ADMINISTRATIVE 
REGULATIONS 

Subpart  A— Official  Records 

Appendix  A  to  Subpart  A — Fee 
Schedule 

1.  The  authority  citation  for  subpart  A 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301,  552;  7  U.S.C.  312a; 
31  U.S.C.  9701;  7  U.S.C  1387;  and  7  CFR 
2.28  (b)(7)(viii). 

2.  Section  12  of  Appendix  A  to 
subpart  A  is  revised  and  in  section  17, 
paragraph  (d)  is  removed  and  reserved 
and  (c)  is  revised  to  read  as  follows: 

Appendix  A  to  Subpart  A — Fee 
Schedule 


$12.    Agencies  which  furnish  photographic 
reproductions. 

(a)  Aerial  Photographic  reproductions. 
The  following  agency  of  the  Department 
furnishes  aerial  photographic 
reproductions: 

Farm  Service  Agency  (FSA),  Aerial 
Photography  Field  Office  (APFO). 
USDA,  2222  West  2300  South,  Salt  Lake 
aty,  Utah  84119-2020. 

(b)  Other  photographic  reproductions. 
Other  types  of  reproductions  may  be 
obtained  from  the  following  agency  of 
the  Department: 

National  Agricultural  Library, 
Agricultural  Research  Service,  USDA, 
Office  of  the  Deputy  Director,  Technical 
Information  Systems,  Room  200,  NAL 
Building,  BeUsville,  MD  20705. 
***** 

§17.    Reproduction  prices 

***** 

(c)  General  aerial  photographic 
reproductions.  The  prices  for  various 
types  of  aerial  photographic 
reproductions  are  set  forth  in  this 
paragraph.  Size  measurements  refer  to 
the  approximate  size  in  inches  of  the 
paper  required  to  produce  the 
reproduction. 
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Size 


Price 


Black  and  White  Reproductions 


10x10  Paper 

10x10  Film  Positive 

10x10  Rim  Positi/e  AT 

10x10  Film  Positl/e  Scan 

10x10  Film  Duplicate  Negative 

10x10  Film  Intemlegative 

12x12  Paper 

17x17  Paper 

17x17  Film  Positive 

24x24  Paper 

24x24  Film  Positi^^e 

38x38  Paper 

38x38  Film  Positive 

20x24  Paper  Phojto  Index 

Paper  Line  Index 

Mylar  Line  index 

MtCTofilm  (Photo  Indexes) 

Microfilm  (Photo  I  rxJexes) 


Aperture  Cards 
Microfiche  


S5.00 
10.00 
10.00 
15.00 
3.00 
4.50 
12.00 
13.00 
25.00 
16.00 
40.00 
50.00 
55.00 
20.00 
15.00 
35.00 
10.00 
10.00 


Color  Negative  Reproductions 


10x10  Paper  Quantities: 

1-50  

51-1000  . 

1001  &  Over  . 
10x10  Film  Positie 
20x20  Paper  .. 
24x24  Paper  .. 
38x38  Paper  ., 


$7.00 
5.00 
2.50 
33.00 
40.00 
55.00 
70.00 


Color  Infrared  Positive  Reproductions 


10x10  Paper  .. 
10x10  Film  Positive 
10x10  Rim  Positive 
10x10  Film  Positive 
20x20  Paper  .. 
24x24  Paper  .. 
38x38  Paper  .. 


AT  .... 
Scan 


$12.00 
15.00 
15.00 
20.00 
32.00 
40.00 
70.00 


Signed  at  Wash  ington,  D.C.,  on  January  15, 
1999. 

Dan  Giickman, 

Secretory. 

(FR  Doc.  99-1451 

BIUJNG  CODE  3410-te-P 


Filed  1-21-99;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  711 
[Airspace  Docket  No.  98-AEA-44] 

Amendment  to  Class  D  Airspace  and 
Class  E  Airspace;  Binghamton,  NY 


agency:  Federal 
Administration 
ACTION:  Final  n  lie 


Aviation 
(FAA),  DOT. 


SUMMARY:  This  jction  revises  the  legal 
description  of  the  Class  D  airspace  and 
Class  E  airspace  extensions  at 
Binghamton  Regional/Edwin  A.  Link 


Field  Airport  (BGM).  Binghamton,  NY. 
The  air  traffic  control  tower  at  BGM  has 
reduced  their  operating  hours.  The  need 
for  Class  D  airspace  and  the  Class  E 
airspace  extensions  during  the  specified 
hours  of  reduced  operation  no  longer 
exists.  This  action  will  result  in  the 
airspace  reverting  to  Class  G  airspace 
during  those  specific  hours. 

EFFECTIVE  DATE:  0901  UTC,  March  25, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  #111.  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430,  telephone:  (718)  553^521. 

SUPPLEMENTARY  INFORMATION: 

History 

On  December  4, 1998,  a  proposal  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  revise 
the  legal  description  of  the  Class  D 


airspace  and  associated  Class  E  airspace 
extensions  at  Binghamton  Regional/ 
Edwin  A.  Link  Field  Airport, 
Binghamton,  NY,  was  published  in  the 
Federal  Reeister  (63  FR  67014). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

Tne  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  airspace  designations 
for  airspace  extending  upward  ft-om  the 
surface  are  published  in  paragraph  5000 
and  Class  E  airspace  areas  designated  as 
an  extension  to  a  Class  D  surface  area 
are  published  in  paragraph  6004  of  FAA 
Order  7400.9F,  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  D  and  Class  E 
airspace  designations  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 
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The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  revises  Class  D  airspace  and  the 
Class  E  airspace  extensions  at 
Binghamton,  NY  to  accommodate  the 
reduced  hours  of  operation  at  the 
airport.  These  areas  will  revert  to  Class 
G  airspace  during  the  specified  hours  of 
reduced  operation. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cujrent.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  aflect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {Amended] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  5000    Class  D  airspace. 


AEA  NY  D  Binghamton,  NY  (Revisedl 

Binghamton  Regional/Edwin  A.  Link  Field 
Airport,  Binghamton,  NY 
(Lat.  42''12'31"  N.,  long.  75''58'47"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  4,100  feet  MSL 
within  a  4.1-miles  radius  of  the  Binghamton 
Regional/Edwin  A.  Link  Field  Airport.  This 
Class  D  airspace  area  is  effective  during 


specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


Pamgraph  6004  Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
surface  area. 


AEA  NY  E-4  Binghamton,  NY  [Revised] 

Binghamton  Regional/Edwin  A.  Link  Field 
Airport,  Binghamton,  NY 

(Lat.  42°12'31"  N.,  long.  75°58'47"W. 
Binghamton  VORTAC 

(Lat.  42''09'27"  N.,  long.  76°08'11"  W 
SMITE  LOM 

(Lat.  42"'06'17"  N.,  long  75''53'28"  W. 
Binghamton  Regional/Edwin  A.  Link  Field 
Airport  ILS  Runway  34  IxKalizer  (Lat. 
42''13'12"  N.,  long.  75"'59'15"  W.) 

That  airspace  extending  upward  from  the 
surfece  within  1.8  miles  each  side  of  the 
Binghamton  VORTAC  067°  radial  extending 
from  the  4.1-mile  radius  of  the  Binghamton 
Regional/Edwin  A.  Link  Field  Airptort  to  the 
VORTAC  and  within  1.8  miles  each  side  of 
the  Binghamton  Regional/Edwin  A.  Link 
Field  Airport  ILS  Localizer  SE  course 
extending  from  the  4.1-mile  radius  of  the 
airport  to  1.8  miles  SE  of  the  SMITE  LOM. 
This  Class  E  airspace  area  is  effective  during 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
***** 

Issued  in  Jamaica,  New  York  on  January 
12. 1999. 

Franklin  D.  Hatfield, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  99-1500  Filed  1-21-99;  8:45  am) 
MLUNQ  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  9a-AEA-43] 

Amendment  to  Class  E  Airspace; 
Laurel,  DE 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  amends  Class  E 
airspace  extending  upward  fi-om  700 
feet  Above  Ground  Level  (AGL)  at 
Laurel,  DE.  The  development  of  a 
Standard  Instrvunent  Approach 
Procedure  (SIAP)  based  on  the  Global 
Positioning  System  (GPS)  at  Laurel 
Airport  has  made  this  action  necessary. 
This  action  is  intended  to  provide 
adequate  Class  E  airspace  for  instrument 
flight  rules  (IFR)  operations  by  aircraft 
executing  the  GPS  A  SL\P  to  Laurel 
Airport. 


EFFECTIVE  DATE:  0901  UTC,  March  25, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430,  telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION:    '/ 

History 

On  December  4, 1998,  a  notice 
proposing  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  amend  the  Class  E  airspace 
at  Milton,  WV,  was  published  in  the 
Federal  Register  (63  FR  67016).  The 
development  of  the  GPS  A  SIAP  for 
Laurel  Airport  requires  the  amendment 
of  the  Class  E  airspace  at  Laurel,  DE. 
The  notice  proposed  to  amend 
controlled  airspace  extending  upward 
fi-om  700  fee  AGL  to  contain  IFR 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transitioning  between  the  enroute 
and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datimi  83.  Class  E  airspace  areas 
designations  for  airspace  extending 
upward  from  700  feet  AGL  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F,  dated  September  10, 
1998,  and  effective  September  16,  1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  docimient  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  amends  Class  E  airspace  at 
Laurel,  DE,  to  provide  controlled 
airspace  extending  upward  from  700 
feet  AGL  for  aircraft  executing  the  GPS 
A  SIAP  to  Laurel  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  anu  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
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does  not  warra:  it  preparation  of  a 
Regulatory  Eva  uation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  hat  will  only  affect  air 
traffic  procedui  es  and  air  navigation  it 
is  certiHed  that  this  rule  will  not  have 
significant  ecoiiomic  impact  on  a 
substantial  nuitiber  of  small  entities 
under  the  critei  ia  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects 


In  consi 
Federal  Aviatidn 
amends  14  CFF 


in  14  CFR  Part  71 


Airspace,  Incorporation  by  reference, 
Navigation  (air  . 

Adoption  of  th^  Amendment 


deration  of  the  foregoing,  the 

Administration 

part  71  as  follows: 


PART  71— [AMENDED] 


1.  The  authoAty 
Part  71  continues 


V 


Authority:  49 
40120;  EO  10854 
19€3Ck)mp.,p.  3|9 


citation  for  14  CFR 
to  read  as  follows: 


.S.C.  106(g),  40103,40113, 
24  FR  9505,  3  CFR,  1959- 


§71.1    [Amende  j] 

2.  The  incorp  Dration  by  reference  in 
14  CFR  71.1  of :  -ederal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  add  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  16, 1  998,  is  amended  as 
follows: 

Paragraph  6005 
extending  upwan 
above  the  surface 


Class  E  airspace  areas 
^  from  700  feet  or  more 
of  the  earth. 


AEA  DE  E5  Laun  1,  DE  [Revised] 

Laurel  Airport,  Dl  I 


(Lat.  38»32'28" 


M..  long.  75»35'34"W.) 


That  airspace  ejctending  upward  from  700 
feet  above  the  sur  "ace  within  a  6-mile  radius 
,  excluding  the  portion  that 
coincides  with  th< !  Salisbury,  MO,  Class  E 
airspace  area. 

•         * 

Issued  in  ]amai  a,  New  York  on  January 
12. 1999. 

Franklin  D.  Hatfield, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  99-150l|Filed  1-21-99;  8:45  am] 

BILUNQ  CODE  4410-13-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  301 

[TD  8810] 

RIN  1545-AW77 

Notice  and  Opportunity  for  Hearing 
Upon  Filing  of  Notice  of  Lien 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  relating  to  the 
provision  of  notice  to  taxpayers  of  the 
filing  of  a  notice  of  federal  tax  lien 
(NFTL).  The  regulations  implement 
certain  changes  made  by  section  3401  of 
the  Internal  Revenue  Service 
Restructuring  and  Reform  Act  of  1998. 
They  affect  taxpayers  against  whose 
property  and  rights  to  property  the  IRS 
files  a  NFTL.  The  text  of  these 
regulations  also  serves  as  the  text  of  the 
proposed  regulations  set  forth  in  the 
notice  of  proposed  rulemaking  on  this 
subject  in  the  Proposed  Rules  section  of 
this  issue  of  the  Federal  Register. 
DATES:  These  regulations  are  effective 
January  19,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jerome  D.  Sekula  (202)  622-3610  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

This  document  contains  amendments 
to  the  Procedure  and  Administration 
Regulations  (26  CFR  part  301)  that  . 
reflect  the  addition  of  section  6320  to 
the  Internal  Revenue  Code  made  by 
section  3401  of  the  Internal  Revenue 
Service  Restructuring  an.d  Reform  Act  of 
1998  (RRA). 

These  temporary  regulations 
implement  the  provisions  of  section 
6320  and  thus  set  forth  the  procedures 
the  IRS  will  follow  regarding  notice  to 
taxpayers  of  the  filing  of  a  NFTL  on  or 
after  January  19, 1999,  the  right  to  a 
hearing  before  the  IRS  Office  of  Appeals 
(Appeals)  with  respect  to  the  filing  of  a 
NFTL,  the  procedures  that  will  be 
followed  at  those  hearings,  judicial 
review  of  the  determinations  reached  at 
the  hearings,  and  the  suspensions  of 
various  periods  of  limitation  as  a  result 
of  a  timely  request  for  a  hearing.  The 
legislative  history  accompanying  RRA 
also  explains  that  Congress  intended  the 
IRS  to  grant  an  equivalent  hearing  to 
taxpayers  who  do  not  request  a  hearing 
imder  section  6320  within  the  30-day 
period  that  commences  the  day  after  the 
five  business  day  notification  period.  H. 


Conf.  Rep.  No.  599, 105th  Cong.,  2d 
Sess.  266  (1998).  These  temporary 
regulations  set  forth  the  procedural 
requirements  and  rules  that  will  govern 
the  conduct  of  such  an  equivalent 
hearing. 

Explanation  of  Provisions 

The  temporary  regulations  provide 
guidance  to  taxpayers  for  purposes  of 
section  6320.  Pursuant  to  section  6320, 
for  NFTLs  filed  on  or  after  January  19, 
1999,  the  IRS  must  provide  written 
notification  of  the  filing  of  the  NFTL  to 
the  taxpayer  named  in  the  NFTL.  The 
notification  under  section  6320  may  be 
given  in  person,  left  at  the  taxpayer's 
dwelling  or  usual  place  of  business,  or 
sent  to  the  taxpayer  by  certified  or 
registered  mail  to  the  taxpayer's  last 
known  address  not  more  than  five 
business  days  after  the  day  the  NFTL  is 
filed.  The  notification  must  state  the 
amount  of  unpaid  tax,  inform  the 
taxpayer  of  the  right  to  request  a  hearing 
during  the  30-day  period  that 
commences  the  day  after  the  end  of  the 
five  business  day  notification  period, 
inform  the  taxpayer  of  the 
administrative  appeals  available  with 
respect  to  such  lien  and  the  procedures 
related  to  such  appeals,  and  inform  the 
taxpayer  of  the  provisions  and 
procedures  relating  to  the  release  of 
liens.  Unless  the  taxpayer  withdraws 
the  request  that  Appeals  conduct  a 
hearing  when  the  taxpayer  has  made  a 
timely  request  for  a  hearing.  Appeals 
will  hold  one  collection  due  process 
hearing  (CDP  hearing)  with  respect  to 
the  tax  and  tax  period  or  periods 
specified  in  the  CDP  hearing  notice 
(CDP  Notice).  The  taxpayer  is  entitled  to 
have  a  CDP  hearing  conducted  by  an 
Appeals  officer  who  has  had  no  prior 
involvement  with  the  unpaid  tax  that  is 
the  subject  of  the  hearing.  This 
requirement,  however,  can  be  waived  by 
the  taxpayer  in  writing.  The  taxpayer 
may  seek  judicial  review  of  an  Appeals 
determination  issued  with  respect  to  a 
CDP  hearing.  If  a  taxpayer  timely 
requests  a  CDP  hearing,  the  periods  of 
limitation  relating  to  collection  after 
assessment,  relating  to  criminal 
prosecutions,  and  relating  to  suits  are 
suspended.  If  the  taxpayer  has  a  hearing 
with  Appeals,  the  suspension  of  the 
applicable  periods  of  limitation 
continues  until  the  determination 
resulting  from  that  hearing  becomes 
final  by  expiration  of  the  time  for 
seeking  review  or  reconsideration  before 
the  appropriate  court.  If  the  taxpayer 
has  withdirawn  the  request  for  a  hearing 
with  Appeals,  the  suspension  of  the 
applicable  periods  of  limitation  ends  as 
a  result  of  that  withdrawal. 
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The  temporary  regulations  discuss  the 
procedures  for  CDP  hearings  under 
section  6320,  including  the  requirement 
that  the  Appeals  officer  obtain 
verification  that  all  legal  and 
administrative  requirements  for  the 
filing  of  the  NFTL  have  been  met.  The 
temporary  regulations  further  discuss 
the  types  of  issues  that  may  or  may  not 
be  raised  at  the  CDP  hearing.  The  types 
of  issues  that  may  be  raised  at  the  CDP 
hearing  include  appropriate  spousal 
defenses;  challenges  to  the 
appropriateness  of  collection  actions; 
collection  alternatives;  and  challenges 
to  the  existence  or  amount  of  the 
liability  specified  in  the  CDP  Notice.  An 
issue  may  not  be  raised  at  the  GDP 
hearing  if  the  issue  was  raised  and 
considered  at  a  previous  CDP  hearing 
vmder  section  6330  or  any  other 
previous  administrative  or  judicial 
proceeding  in  which  the  taxpayer 
meaningfully  participated.  Challenges  to 
the  existence  or  amount  of  the  tax 
liability  specified  in  the  CDP  Notice 
may  be  raised  only  if  the  taxpayer  did 
not  receive  a  statutory  notice  of 
deficiency  for  such  liability  or  did  not 
otherwise  have  an  opportunity  to 
dispute  such  liability. 

Following  the  CDP  hearing,  the 
Appeals  officer  will  issue  a  Notice  of 
Determination,  which  can  be  appealed 
to  the  United  States  Tax  Covul  or  a 
district  coiut  of  the  United  States  by 
filing  an  appropriate  pleading  with  the 
coiul  that  has  jurisdiction  over  the  type 
of  tax  involved  within  30  days  of  the 
date  of  the  determination.  The 
temporary  regulations  discuss  the 
content  of  the  Notice  of  Determination 
and  the  rules  for  obtaining  judicial 
review.  The  temporary  regulations  also 
provide  guidance  as  to  the  extent  to 
which  the  Appeals  officer  will  retain 
jurisdiction  writh  respect  to  the 
determination. 

Lastly,  the  temporary  regiilations 
provide  rules  and  procedures  with 
respect  to  the  administrative  hearing 
(referred  to  as  em  "equivalent  hearing") 
the  IRS  will  provide  to  taxpayers  who 
do  not  timely  request  a  hearing  imder 
section  6320. 

Special  Analyses 

It  has  been  determined  that  this 
Treasiuy  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553  (b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  For  the 
applicability  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  refer 
to  the  Special  Analyses  section  of  the 


preamble  to  the  cross  reference  notice  of 
proposed  rulemaking  published  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register.  Pursuant  to 
section  7805  (f)  of  the  Internal  Revenue 
Code,  this  temporary  regulation  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  this  regulation 
is  Jerome  D.  Sekula,  Office  of  the 
Assistant  Chief  Counsel  (General 
Litigation).  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  its  development. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes, 
Excise  taxes.  Gift  taxes,  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *   * 

Par.  2.  Section  301.6320-lT  is  added 
imder  the  imdesignated  centerheading 
"Lien  for  Taxes"  to  read  as  follows: 

§  301 .6320-1 T  Notice  and  opportunity  for 
hearing  upon  filing  of  notice  of  Federal  tax 
lien  (temporary). 

(a)  Notification —  (1)  In  general.  For  a 
notice  of  federal  tax  lien  (NFTL)  filed  on 
or  after  January  19, 1999,  district 
directors,  directors  of  service  centers, 
and  the  Assistant  Commissioner 
(International),  or  their  successors,  are 
required  to  notify  the  person  described 
in  section  6321  of  the  filing  of  a  NFTL 
not  more  than  five  business  days  after 
the  date  of  any  such  filing.  The 
Collection  Due  Process  Hearing  Notice 
(CDP  Notice)  and  other  notices  given 
under  this  section  must  be  given  in 
person,  left  at  the  dwelling  or  usual 
place  of  business  of  such  person,  or  sent 
by  certified  or  registered  mail  to  such 
person's  last  known  address,  not  more 
than  five  business  days  after  the  day  the 
NFTL  was  filed. 

(2)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (a)  as 
follows: 

Q-Al.  Who  is  the  "person"  entitled  to 
notice  imder  section  6320? 


A-Al.  Under  section  6320(a)(1), 
notification  of  the  filing  of  a  NFTL  on 
or  after  January  19,  1999,  is  only 
required  to  be  given  to  the  person 
described  in  section  6321  who  is  named 
on  the  NFTL  that  is  filed.  The  person 
described  in  section  6321  is  the  person 
liable  to  pay  the  tax  due  after  notice  and 
demand  who  refuses  or  neglects  to  pay 
the  tax  due  (hereinafter,  referred  to  as 
the  taxpayer). 

Q-A2.  When  will  the  IRS  provide  the 
notice  required  under  section  6320? 

A-A2.  The  IRS  will  provide  this 
notice  within  five  business  days  after 
the  fihng  of  the  NFTL. 

Q-A3.  Will  the  IRS  give  notification 
to  the  taxpayer  for  each  tax  period  listed 
in  a  NFTL  filed  on  or  after  January  19, 
1999? 

A-A3.  Yes.  Under  section  6323(0,  a 
NFTL  can  be  filed  for  more  than  one  tax 
period.  The  notification  of  the  filing  of 
a  NFTL  will  specify  each  tax  and  tax 
period  hsted  in  the  NFTL. 

Q-A4.  Will  the  IRS  give  notification 
to  the  taxpayer  of  any  filing  of  a  NFTL 
for  the  same  tax  period  or  periods  at 
another  place  of  filing? 

A-A4.  Yes.  The  IRS  will  notify  a 
taxpayer  when  a  NFTL  is  filed  on  or 
after  January  19, 1999,  for  a  tax  period 
or  periods  at  any  recording  office. 

Q-A5.  Will  the  IRS  give  notification 
to  the  taxpayer  if  a  NFTL  is  filed  on  or 
after  January  19, 1999,  for  a  tax  period 
or  periods  for  which  a  NFTL  was  filed 
in  another  recording  office  prior  to  that 
date? 

A-A5.  Yes.  The  IRS  will  notify  a 
taxpayer  when  each  NFTL  is  filed  on  or 
after  January  19, 1999,  for  a  tax  period 
or  periods,  at  any  location. 

Q-A6.  Will  the  IRS  give  notification 
to  the  taxpayer  when  a  NFTL  is  refiled 
on  or  after  January  19, 1999? 

A-A6.  No.  Section  6320(a)(1)  does  not 
require  the  IRS  to  notify  the  taxpayer  of 
the  refiling  of  a  NFTL.  A  taxpayer  may, 
however,  seek  reconsideration  by  the 
IRS  office  that  is  collecting  the  tax  or 
filing  the  NFTL,  an  administrative 
hearing  before  Appeals,  or  assistance 
from  the  National  Taxpayer  Advocate. 

Q-A7.  Will  the  IRS  give  notification 
to  a  known  nominee  of,  or  person 
holding  property  of,  the  taxpayer  of  the 
filing  of  the  NFTL? 

A-A7.  No.  Such  person  is  not  the 
person  described  in  section  6321  and  is, 
therefore,  not  entitled  to  notice,  but 
such  persons  have  other  remedies.  See 
A-B5  of  paragraph  (b)  of  this  section. 

Q-A8.  Will  the  IRS  give  notification 
to  the  taxpayer  when  a  subsequent 
NFTL  is  filed  for  the  same  period  or 
periods? 

A-A8.  Yes.  If  the  IRS  files  an 
additional  NFTL  with  respect  to  the 
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same  tax  period  lor  periods  for  which  an 
original  NFTL  was  filed,  the  IRS  will 
notify  the  taxpayer  when  the  subsequent 
NFTL  is  filed.  Nbt  all  such  notices  will, 
however,  give  rise  to  a  right  to  a  CDF 
hearing  (see  paragraph  (b)  of  this 
section).  i 

Q-A9.  How  will  notification  imder 
section  6320  be  Accomplished? 

A-A9.  The  IR$  will  notify  the 
taxpayer  by  lettar.  Included  with  this 
letter  will  be  theJ  additional  information 
the  IRS  is  required  to  provide  taxpayers 
as  well  as.  wheni  appropriate,  a  Form 
12153,  Request  |or  a  Due  Process 
Hearing.  The  IR$  may  effect  delivery  of 
the  letter  (and  accompanying  materials) 
in  one  of  three  vf  ays:  by  delivering  the 
notice  personally  to  the  taxpayer;  by 
leaving  the  notiae  at  the  taxpayer's 
dwelling  or  usu^l  place  of  business;  or 
by  mailing  the  njatice  to  the  taxpayer  at 
his  last  known  address  by  certified  or 
registered  mail,  j 

Q-AIO.  What  inust  a  CDF  Notice 
given  imder  section  6320  include? 

A-AIO.  Thesej  notices  must  include, 
in  simple  and  nontechnical  terms: 

(i)  The  amounf  of  unpaid  tax. 

(ii)  A  statement  concerning  the 
taxpayer's  right  to  request  a  CDF  hearing 
during  the  30-da(y  period  that 
commences  the  day  after  the  end  of  the 
five-day  period  described  in  section 
6320(a)(2).  ] 

(iii)  liie  administrative  appeals 
available  to  the  taxpayer  with  respect  to 
the  NFTL  and  thp  procedures  relating  to 
such  appeals,      i 

(iv)  The  statutory  provisions  and  the 
procedures  relating  to  the  release  of 
liens  on  property. 

Q-All.  what  $ie  the  consequences  if 
the  taxpayer  does  not  receive  or  accept 
a  CDF  Notice  th4t  is  properly  left  at  the 
taxpayer's  dwelling  or  usual  place  of 
business,  or  sent  by  certified  or 
registered  mail  to  the  taxpayer's  last 
known  address? J 

A-All.  A  CDP  Notice  properly  sent 
by  certified  or  registered  mail  to  the 
taxpayer's  last  kitown  address  or  left  at 
the  taxpayer's  dwelling  or  usual  place  of 
business  is  sufficient  to  start  the  30-day 
period  that  comi|iences  the  day  after  the 
end  of  the  five  bjisiness  day  notification 
period  within  w^ch  the  taxpayer  may 
request  a  CDF  hiring.  Actual  receipt  is 
not  a  prerequisite  to  the  validity  of  the 
notice.  , 

Q-A12.  What  If  the  taxpayer  does  not 
receive  the  CDF  Notice  because  the  IRS 
did  not  send  tha(  notice  by  certified  or 
registered  mail  t^  the  taxpayer's  last 
known  address,  ^r  failed  to  leave  it  at 
the  dwelling  or  Usual  place  of  business 
of  the  taxpayer,  and  the  taxpayer  fails  to 
request  a  CDF  hearing  with  Appeals 
within  the  30-daV  period  commencing 


the  day  after  the  end  of  the  five  business 
day  notification  period? 

A-A12.  A  NFTL  becomes  effective 
upon  filing.  The  validity  and  priority  of 
a  NFTL  is  not  conditioned  on 
notification  to  the  taxpayer  pursuant  to 
section  6320.  Therefore,  the  failure  to 
notify  the  taxpayer  concerning  the  filing 
of  a  NFTL  does  not  affect  the  validity  or 
priority  of  the  NFTL.  When  the  IRS 
determines  that  it  failed  properly  to 
provide  a  taxpayer  with  a  CDF  Notice, 
it  will  promptly  provide  the  taxpayer 
with  a  substitute  CDF  Notice  and  an 
opportimity  to  request  a  CDF  hearing. 

(3)  Examples.  Tne  following  examples 
illustrate  the  principles  of  this 
paragraph  (a): 

Example  1.  H  and  W  are  jointly  and 
severally  liable  with  resf)ect  to  a  jointly  filed 
income  tax  return  for  1996.  IRS  files  a  NFTL 
with  respect  to  H  and  W  in  Count)'  X  on 
January  26, 1999.  This  is  the  first  NFTL  filed 
on  or  after  January  19, 1999.  for  their  1996 
liability.  H  and  W  will  each  be  notified  of  the 
filing  of  the  NFTL. 

Example  2.  Employment  taxes  for  1997  are 
assessed  against  ABC  Corporation.  A  NFTL  is 
filed  against  ABC  Corporation  for  the  1997 
liability  in  County  X  on  June  5, 1998.  A 
NFTL  is  filed  against  ABC  Corporation  for 
the  1997  liability  in  County  Y  on  June  17, 
1999.  The  IRS  will  notify  the  ABC 
Corporation  with  respect  to  the  filing  of  the 
NFTL  in  County  Y. 

Example  3.  Federal  income  tax  liability  for 
1997  is  assessed  against  individual  D.  D  buys 
an  asset  and  puts  it  in  individual  E's  name. 
A  NFTL  is  filed  against  D  in  County  X  on 
June  5, 1999.  for  D's  federal  income  tax 
liability  for  1997.  On  June  17, 1999.  a  NFTL 
for  the  same  tax  liability  is  filed  in  County 
Y  against  E,  as  nominee  of  D.  The  IRS  will 
notify  D  of  the  filing  of  the  NFTL  in  both 
County  X  and  County  Y.  The  IRS  will  not 
notify  E  of  the  NFTL  filed  in  County  X.  The 
IRS  is  not  required  to  notify  E  of  the  NFTL 
filed  in  County  Y.  Although  E  is  named  on 
the  NFTL  filed  in  County  Y.  E  is  not  the 
person  descril>ed  in  section  6321  (the 
taxpayer)  who  is  named  on  the  NFTL. 

(b)  Entitlement  to  a  Collection  Due 
Process  hearing  (CDP  hearing} — (1)  In 
general.  A  taxpayer  is  entitled  to  one 
CDF  hearing  with  respect  to  the  first 
filing  of  a  NFTL  (on  or  after  January  19, 
1999)  for  a  given  tax  period  or  periods 
with  respect  to  the  amount  of  impaid 
tax  showm  on  the  NFTL  if  the  taxpayer 
timely  requests  such  a  hearing.  The 
taxpayer  must  request  such  a  hearing 
during  the  30-day  period  that 
commences  the  day  after  the  end  of  the 
five  business  day  period  within  which 
the  IRS  is  required  to  provide  the 
taxpayer  with  notice  of  the  filing  of  the 
NFTL. 

(2)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (b)  as 
follows: 


Q-Bl.  Is  a  taxpayer  entitled  to  a  CDF 
hearing  with  respect  to  the  filing  of  a 
NFTL  for  a  tax  and  tax  period 
previously  subject  to  a  CDF  Notice  in  a 
different  location? 

A-Bl.  No.  Although  the  taxpayer  will 
receive  notice  of  each  filing  of  the 
NFTL.  under  section  6320^)(2).  the 
taxpayer  is  entitled  to  only  one  CDF 
hearing  under  section  6320  for  each  tax 
period  with  respect  to  the  first  filing  of 
a  NFTL  that  occurs  on  or  after  January 
19, 1999,  with  respect  to  an  amount  of 
unpaid  tax.  Accordingly,  if  the  taxpayer 
does  not  timely  request  a  CDF  hearing 
vdth  respect  to  the  first  filing  of  a  NFTL 
on  or  after  January  19, 1999,  for  a  given 
tax  period  or  periods  with  respect  to  an 
amount  of  unpaid  tax,  the  taxpayer 
foregoes  the  right  to  a  CDF  hearing  with 
Appeals  and  judicial  review  of 
Appeals's  determination  as  to  the  NFTL. 
Under  such  circumstances,  a  taxpayer, 
however,  may  request  an  equivalent 
hearing  as  described  in  paragraph  (i)  of 
this  section. 

Q-B2.  Is  the  taxpayer  entitled  to  a 
CDP  hearing  where  a  NFTL  for  a  tax  and 
tax  period  is  filed  on  or  after  January  19, 
1999,  in  one  recording  office  and  a 
NFTL  was  previously  filed  in  another 
recording  office  prior  to  that  date? 

A-B2.  Yes.  Under  section  6320(b)(2). 
the  taxpayer  is  entitled  to  a  CDP  hearing 
imder  section  6320  for  each  tax  period 
with  respect  to  the  first  filing  of  a  NFTL 
on  or  after  January  19,  1999.  with 
respect  to  an  amount  of  unpaid  tax, 
whether  or  not  a  NFTL  was  filed  prior 
to  January  19, 1999,  for  the  same  tax  and 
tax  period  or  periods. 

Q-B3.  When  the  IRS  provides  the 
taxpayer  with  a  substitute  CDP  Notice 
and  the  taxpayer  timely  requests  a  CDP 
hearing,  is  he  entitled  to  a  CDP  hearing 
before  Appeals? 

A-B3.  Yes.  Unless  the  taxpayer 
provides  the  IRS  a  written  withdrawal 
of  the  request  that  Appeals  conduct  a 
CDP  hearing,  the  taxpayer  is  entitled  to 
a  CDF  hearing  before  Appeals. 
Following  the  hearing.  Appeals  will 
issue  a  Notice  of  Determination,  and  the 
taxpayer  is  entitled  to  seek  judicial 
review  of  that  Notice  of  Determination. 

Q-B4.  If  the  IRS  sends  a  second  CDP 
Notice  under  section  6320  (other  than  a 
substitute  CDP  Notice)  for  a  tax  period 
and  with  respect  to  an  amount  of 
impaid  tax  for  which  a  section  6320 
CDP  Notice  was  previously  sent,  is  the 
taxpayer  entitled  to  a  second  section 
6320  CDP  hearing? 

A-B4.  No.  The  teixpayer  is  entitled  to 
only  one  CDP  hearing  under  section 
6320  for  a  tax  and  tax  period  set  forth 
in  a  NFTL  with  respect  to  the  first  filing 
of  a  NFTL  that  occurs  on  or  after 
January  19, 1999. 
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Q-B5.  Is  a  nominee  of,  or  a  person 
holding  property  of,  the  taxpayer 
entitled  to  a  CDP  hearing  or  an 
equivalent  hearing? 

A-B5.  No.  Such  person  is  not  the 
person  described  in  section  6321  and  is, 
therefore,  not  entitled  to  a  CDP  hearing 
or  an  equivalent  hearing  (as  discussed 
in  paragraph  (i)  of  this  section).  Such 
person,  however,  may  seek 
reconsideration  by  the  IRS  office 
collecting  the  tax  or  filing  the  NFTL,  an 
administrative  hearing  before  Appeals 
under  its  Collection  Appeals  Program, 
or  assistance  from  the  National 
Taxpayer  Advocate.  However,  any  such 
administrative  hearing  would  not  be  a 
CDP  hearing  under  section  6320  and 
any  determination  or  decision  resulting 
from  the  hearing  would  not  be  subject 
to  judicial  review.  Such  person  may  also 
avail  himself  of  the  administrative 
procedure  included  in  section 
6325(b)(4)  of  the  Internal  Revenue  Code 
or  of  any  other  procedures  to  which  he 
is  entitled. 

(3)  Examples.  The  following  examples 
illustrate  the  principles  of  this 
paragraph  (b): 

£xa/np/e  1.  H  and  W  are  jointly  and 
severally  liable  with  respect  to  a  jointly  filed 
income  tax  return  for  1996.  The  IRS  files  a 
NFTL  with  respect  to  H  and  W  in  County  X 
on  January  26, 1999.  This  is  the  first  NFTL 
filed  on  or  after  January  19, 1999,  for  their 

1996  liability.  H  and  W  are  each  entitled  to 

a  C3DP  hearing  with  respect  to  the  NFTL  filed 
in  County  X. 
Example  2.  Federal  income  tax  liability  for 

1997  is  assessed  against  individual  D.  D  buys 
an  asset  and  puts  it  in  individual  E's  name. 
A  NFTL  is  filed  against  D  in  County  X  on 
June  5, 1999,  for  D's  federal  income  tax 
liability  for  1997.  On  June  17, 1999,  a  NFTL 
for  the  same  tax  liability  is  filed  in  County 

Y  against  E,  as  nominee  of  D.  The  IRS  will 
give  D  a  CDP  Notice  with  respect  to  the  NFTL 
filed  in  County  X.  It  will  give  D  notification 
of  the  NFTL  filed  in  County  Y.  The  IRS  will 
not  notify  E  of  the  NFTL  filed  in  County  X. 
The  IRS  is  not  required  to  notify  E  of  the 
filing  of  the  NFTL  in  County  Y.  Although  E 
is  named  on  the  NFTL  filed  in  County  Y,  E 
is  not  the  person  described  in  section  6321 
(the  taxpayer)  who  is  named  on  the  NFTL. 

(c)  Requesting  a  CDP  hearing— {1]  In 
general.  Where  a  taxpayer  is  entitled  to 
a  CDP  hearing  under  section  6320,  such 
a  hearing  must  be  requested  during  the 
30-day  period  that  commences  the  day 
after  the  end  of  the  five  business  day 
period  within  which  the  IRS  is  required 
to  provide  the  taxpayer  writh  a  CDP 
notice  with  respect  to  the  filing  of  the 
NFTL. 

(2)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (c)  as 
follows: 

Q-Cl.  What  must  a  taxpayer  do  to 
obtain  a  CDP  hearing? 


A-Cl.  The  taxpayer  must  make  a 
request  in  writing  for  a  CDP  hearing.  A 
written  request  in  any  form,  which 
requests  a  CDP  hearing,  will  be 
acceptable.  The  request  must  include 
the  taxpayer's  name,  address,  and 
daytime  telephone  number,  and  must  be 
signed  by  the  taxpayer  or  the  taxpayer's 
authorized  representative  and  dated. 
Included  writh  the  CDP  Notice  will  be  a 
Form  12153,  Request  for  a  Collection 
Due  Process  Hearing,  that  can  be  used 
by  the  taxpayer  in  requesting  a  CDP 
hearing.  The  Form  12153  requests  the 
following  information:  the  taxpayer's 
name,  address,  daytime  telephone 
number,  and  taxpayer  identification 
nimiber  (SSN  or  TIN);  the  type  of  tax 
involved;  the  tax  period  at  issue;  a 
statement  that  the  taxpayer  requests  a 
hearing  with  Appeals  concerning  the 
filing  of  the  NFTX;  and  the  reason  or 
reasons  why  the  taxpayer  disagrees  writh 
the  filing  of  the  NFTL.  Taxpayers  are 
encouraged  to  use  a  Form  12153  in 
requesting  a  CDP  hearing  so  that  such  a 
request  can  be  readily  identified  and 
forwarded  to  Appeals.  Taxpayers  may 
obtain  a  copy  of  Form  12153  by 
contacting  the  IRS  office  that  issued  the 
CDP  Notice  or  by  calling,  toll  free,  1- 
800-629-3676. 

Q-C2.  Must  the  request  for  the  CDP 
hearing  be  in  writing? 

A-C2.  Yes.  There  are  several  reasons 
why  the  request  for  a  CDP  hearing  must 
be  in  writing.  First,  the  filing  of  a  timely 
request  for  a  CDP  hearing  is  the  first 
step  in  what  may  result  in  a  court 
proceeding.  A  written  request  will 
provide  proof  that  the  CDP  hearing  was 
requested  and  thus  permit  the  court  to 
verify  that  it  has  jurisdiction  over  any 
subsequent  appeal  of  the  Notice  of 
Determination  issued  by  Appeals.  In 
addition,  the  receipt  of  the  written 
request  will  establish  the  date  on  which 
the  periods  of  limitation  under  section 
6502  (relating  to  collection  after 
assessment),  section  6531  (relating  to 
criminal  prosecutions),  and  section 
6532  (relating  to  suits)  are  suspended  as 
a  result  of  the  CDP  hearing  and  any 
judicial  appeal.  Moreover,  because  the 
IRS  anticipates  that  taxpayers  will 
contact  the  IRS  office  that  issued  the 
CDP  Notice  for  further  information,  for 
help  in  filling  out  Form  12153,  or  in  an 
attempt  to  resolve  their  liabiUties  prior 
to  going  through  the  CDP  hearing 
process,  the  requirement  of  a  written 
request  should  help  to  prevent  any 
misunderstanding  as  to  whether  a  CDP 
hearing  has  been  requested.  If  the 
information  requested  on  Form  12153  is 
furnished  by  the  taxpayer,  the  written 
request  will  also  help  to  establish  the 
issues  for  which  the  taxpayer  seeks  a 
determination  by  Appeals. 


Q-C3.  When  must  a  taxpayer  request 
a  CDP  hearing  with  respect  to  a  CDP 
Notice  issued  under  section  6320? 
A-C3.  A  taxpayer  must  submit  a 
written  request  for  a  CDP  hearing  within 
the  30-day  period  that  commences  the 
day  after  the  end  of  the  five  business 
day  period  following  the  filing  of  the 
NFTL.  Any  request  filed  during  the  five 
business  day  period  (before  the 
beginning  of  the  30-day  period)  will  be 
deemed  to  be  filed  on  the  first  day  of  the 
30-day  period.  The  period  for 
submitting  a  written  request  for  a  CDP 
hearing  with  respect  to  a  CDP  Notice 
issued  under  section  6320  is  slightly 
different  fix)m  the  period  taxpayers  are 
allowed  for  submitting  a  written  request 
for  a  CDP  hearing  with  respect  to  a  CDP 
Notice  issued  under  section  6330.  For  a 
CDP  Notice  issued  under  section  6330. 
the  taxpayer  must  request  a  CDP  hearing 
within  the  30-day  period  commencing 
the  day  after  the  date  of  the  CDP  Notice. 

Q-CA.  How  will  the  timeliness  of  a 
taxpayer's  written  request  for  a  CDP 
hearing  be  determined? 

A-C4.  The  rules  under  section  7502 
and  the  regulations  under  that  section 
and  section  7503  and  the  regulations 
under  that  section  will  apply  to 
determine  the  timeliness  of  the 
taxpayer's  request  for  a  CDP  hearing,  if 
properly  transmitted  and  addressed  as 
provided  in  A-C6  of  this  paragraph 
(c)(2). 

Q-C5.  Is  the  30-day  period  within 
which  a  taxpayer  must  make  a  request 
for  a  CDP  hearing  extended  because  the 
taxpayer  resides  outside  the  United 
States? 

A-C5.  No.  Section  6320  does  not 
make  provision  for  such  a  circumstance. 
Accordingly,  all  taxpayers  who  want  a 
CDP  hearing  under  section  6320  must 
request  such  a  hearing  within  the  30- 
day  period  that  commences  the  day  after 
the  end  of  the  five  business  day 
notification  period. 

Q-C6.  Where  should  the  written 
request  for  a  CDP  hearing  be  sent? 

A-C6.  The  written  request  for  a  CDP 
hearing  should  be  filed  with  the  IRS 
office  that  issued  the  CDP  Notice  at  the 
address  indicated  on  the  CDP  Notice.  If 
the  address  of  that  office  is  not  known, 
the  request  may  be  sent  to  the  District 
Director  serving  the  district  of  the 
taxpayer's  residence  or  principal  place 
of  business.  If  the  taxpayer  does  not 
have  a  residence  or  principal  place  of 
business  in  the  United  States,  the 
request  may  be  sent  to  the  Director. 
Philadelphia  Service  Center. 

Q-C7.  What  will  happen  if  the 
taxpayer  does  not  request  a  section  6320 
CDP  hearing  in  writing  within  the  30- 
day  period  that  commences  the  day  after 
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the  end  of  the  fivB  business  day 
notification  pericd? 

A-C7.  If  the  ta;  [payer  does  not  request 
a  CDP  hearing  in  writing  within  the  30- 
day  period  that  c  ammences  on  the  day 
after  the  end  of  tl^e  five  business  day 
notification  peri(ld,  the  taxpayer  will 
forego  the  right  tb  a  CDP  hearing  under 
section  6320  witfc  respect  to  the  tax  and 
tax  period  or  per  ods  shown  on  the  CDP 
Notice.  The  taxpi  lyer  may.  however, 
request  an  equivi  ilent  hearing.  See 
paragraph  (i)  of  t  lis  section. 

CH^8.  When  n  ust  a  taxpayer  request 
a  CDP  hearing  w  th  respect  to  a 
substitute  CDP  N  otice? 

A-C8.  A  CDP  hearing  with  respect  to 
a  substitute  CDP  Notice  must  be 
requested  in  writing  by  the  taxpayer 
prior  to  the  end  <  if  the  30-day  period 
commencing  the  day  after  the  date  of 
the  substitute  CEP  Notice. 

Q-C9.  Can  taxpayers  attempt  to 
resolve  the  matte  r  of  the  NFTL  with  an 
officer  or  emploj  ee  of  the  IRS  office 
collecting  the  ta>  or  filing  the  NFTL 
either  before  or  a  fter  requesting  a  CDP 
hearing? 

A-C9.  Yes.  Ta:cpayers  are  encouraged 
to  discuss  their  concerns  with  the  IRS 
office  collecting  he  tax  or  filing  the 
NFTL,  either  befbre  or  after  they  request 
a  CDP  hearing.  If  such  a  discussion 
occurs  before  a  r^uest  is  made  for  a 
CDP  hearing,  thej  matter  may  be  resolved 
without  the  need  for  Appeals 
consideration.  However,  these 
discussions  do  npt  suspend  the  running 
of  the  30-day  petiod  that  commences 
the  day  after  the  lend  of  the  five  business 
day  notification  beriod  within  which 
the  taxpayer  is  required  to  request  a 
CDP  hearing,  not  do  they  extend  that 
30-day  period,  ifl  discussions  occur  after 
the  request  for  ajCDP  hearing  is  filed 
and  the  taxpayeij  resolves  the  matter 
with  the  IRS  office  collecting  the  tax  or 
filing  the  NFTL,  ithe  taxpayer  may 
withdraw  in  writing  the  request  that  a 
CDP  hearing  be  conducted  by  Appeals. 
The  taxpayer  cail  also  waive  in  writing 
some  or  all  of  thfe  requirements 
regarding  the  coi  itents  of  the  Notice  of 
Determination. 

(3)  Examples.  The  following  examples 
illustrate  the  priiciples  of  this 
paragraph  (c): 

Example  J.  A  N  TL  for  a  1997  income  tax 
liability  assessed  against  individual  A  is  filed 
in  County  X  on  June  17, 1999.  The  IRS  mails 
a  CDP  Notice  to  in  dividual  A's  last  known 
address  on  June  II .  1999.  Individual  A  has 
until  July  26. 1999.  a  Monday,  to  request  a 
CDP  hearing.  The  ive  business  day  period 
within  which  the  RS  is  required  to  notify 
individual  A  of  th ;  filing  of  the  NFTL  in 
County  X  expires  i  m  June  24, 1999.  The  30- 
day  period  within  which  individual  A  may 
request  a  CDP  hea  ing  begins  on  June  25, 


1999.  Because  the  30-day  period  expires  on 
July  24, 1999,  a  Saturday,  individual  A's 
written  request  for  a  CDP  hearing  will  be 
considered  timely  if  it  is  properly  transmitted 
and  addressed  to  the  IRS  in  accordance  with 
section  7502  and  the  regulations  thereunder 
no  later  than  July  26. 1999. 

Example  2.  Same  facts  as  in  Example  I, 
except  that  individual  A  is  on  vacation, 
outside  the  United  States,  or  otherwise  does 
not  receive  or  read  the  CDP  Notice  until  July 
19, 1999.  As  in  (i),  individual  A  has  until 
July  26, 1999,  to  request  a  CDP  hearing.  If 
individual  A  does  not  request  a  CDP  hearing, 
individual  A  may  request  an  equivalent 
hearing  as  to  the  NFTL  at  a  later  time.  The 
taxpayer  should  make  a  request  for  an 
equivalent  hearing  at  the  earliest  possible 
time. 

Example  3.  Same  facts  as  in  Example  2, 
except  that  individual  A  does  not  receive  or 
read  the  CDP  Notice  until  after  July  26, 1999. 
and  does  not  request  a  hearing  by  July  26, 
1999.  Individual  A  is  not  entitled  to  a  CDP 
hearing.  Individual  A  may  request  an 
equivalent  hearing  as  to  the  NFTL  at  a  later 
time.  The  taxpayer  should  make  a  request  for 
an  equivalent  hearing  at  the  earliest  possible 
time. 

Example  4.  Same  facts  as  in  Example  1, 
except  the  IRS  determines  that  the  CDP 
Notice  mailed  on  June  18, 1999.  was  not 
mailed  to  individual  A's  last  known  address. 
As  soon  as  practicable  after  making  this 
determination,  the  IRS  will  mail  a  substitute 
CDP  Notice  to  individual  A  at  individual  A's 
last  known  address,  hand  deliver  the 
substitute  CDP  Notice  to  individual  A,  or 
leave  the  substitute  CDP  Notice  at  individual 
A's  dwelling  or  usual  place  of  business. 
Individual  A  will  have  30  days  conmiencing 
on  the  day  after  the  date  of  the  substitute 
CDP  Notice  within  which  to  request  a  CDP 
hearing. 

(d)  Conduct  of  CDP  hearing— [1]  In 
general.  If  a  taxpayer  requests  a  CDP 
hearing  under  section  6320(a)(3)(B)  (and 
does  not  withdraw  that  request),  the 
CDP  hearing  will  be  held  with  Appeals. 
The  taxpayer  is  entitled  to  only  one  CDP 
hearing  for  a  tax  and  tax  period  set  forth 
in  a  NFTL  under  section  6320  with 
respect  to  the  first  filing  of  a  NFTL  on 
or  after  January  19, 1999.  To  the  extent 
practicable,  the  CDP  hearing  requested 
under  section  6320  will  be  held  in 
conjunction  with  any  CDP  hearing  the 
taxpayer  requests  under  section  6330.  A 
CDP  hearing  will  be  conducted  by  an 
employee  or  officer  of  Appeals  who  has 
had  no  involvement  with  respect  to  the 
tax  for  the  tax  period  or  periods  covered 
by  the  hearing  prior  to  the  first  CDP 
hearing  under  section  6320  or  section 
6330,  unless  the  taxpayer  waives  that 
requirement. 

(2)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (d)  as 
follows: 

Q-Dl.  Under  what  circumstances  can 
a  taxpayer  receive  more  than  one  CDP 
hearing  with  respect  to  a  tax  period? 


A-Dl.  The  taxpayer  may  receive  more 
than  one  CDP  hearing  with  respect  to  a 
tax  period  where  the  tax  involved  is  a 
different  type  of  tax  (for  example,  an 
employment  tax  liability,  where  the 
original  CDP  hearing  for  the  tax  period 
involved  an  income  tax  liability),  or 
where  the  same  type  of  tax  for  the  same 
period  is  involved,  but  where  the 
amount  of  the  tax  has  changed  as  a 
resuh  of  an  additional  assessment  of  tax 
for  that  period  or  an  additional 
accuracy-related  or  filing  delinquency 
penalty  has  been  assessed.  The  taxpayer 
is  not  entitled  to  another  CDP  hearing  if 
the  additional  assessment  represents 
accruals  of  interest  or  accruals  of 
penalties. 

Q-D2.  Will  a  CDP  hearing  with 
respect  to  one  tax  period  be  combined 
with  a  CDP  hearing  with  respect  to 
another  tax  period? 

A-D2.  To  the  extent  practicable,  a 
hearing  with  respect  to  one  tax  period 
shown  on  the  NFTL  will  be  combined 
with  any  and  all  other  hearings  to  which 
the  taxpayer  may  be  entitled  with 
respect  to  other  tax  periods  shown  on 
the  NFTL. 

Q-D3.  Will  a  CDP  hearing  under 
section  6320  be  combined  with  a  CDP 
hearing  under  section  6330? 

A-D3.  To  the  extent  practicable,  a 
CDP  hearing  under  section  6320  will  be 
held  in  conjunction  with  a  CDP  hearing 
under  section  6330. 

Q-D4.  What  is  considered  to  be  prior 
involvement  by  an  employee  or  officer 
of  Appeals  with  respect  to  the  tax  and 
tax  period  or  periods  involved  in  the 
hearing? 

A-D4.  Prior  involvement  by  an 
employee  or  officer  of  Appeals  includes 
participation  or  involvement  in  an 
Appeals  hearing  (other  than  a  CDP 
hearing  held  under  either  section  6320 
or  section  6330)  that  the  taxpayer  may 
have  had  with  respect  to  the  tax  and  tax 
period  or  periods  shown  on  the  NFTL. 

Q-D5.  How  can  a  taxpayer  waive  the 
requirement  that  the  officer  or  employee 
of  Appeals  had  no  prior  involvement 
with  respect  to  the  tax  and  tax  period 
or  periods  involved  in  the  CDP  hearing? 

A-D5.  The  taxpayer  must  sign  a 
written  waiver. 

(e)  Matters  considered  at  CDP 
hearing — (1)  In  general.  Appeals  has  the 
authority  to  determine  the  validity, 
sufficiency,  and  timeliness  of  any  CDP 
Notice  given  by  the  IRS  and  of  any 
request  for  a  CDP  hearing  that  is  made 
by  a  taxpayer.  Prior  to  the  issuance  of 
a  determinaton,  the  hearing  officer  is 
required  to  obtain  verification  fi"om  the 
IRS  office  collecting  the  tax  or  filing  the 
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NFTL  that  the  requirements  of  any 
applicable  law  or  administrative 
procedure  have  been  met.  The  taxpayer 
may  raise  any  relevant  issue  relating  to 
the  unpaid  tax  at  the  hearing,  including 
appropriate  spousal  defenses, 
challenges  to  the  appropriateness  of  the 
NFTL  filing,  and  offers  of  collection 
alternatives.  The  taxpayer  also  may  raise 
challenges  to  the  existence  or  amount  of 
the  tax  liability  specified  on  the  CDP 
Notice  for  any  tax  period  shown  on  the 
CDP  Notice  if  the  taxpayer  did  not 
receive  a  statutory  notice  of  deficiency 
for  that  tax  Uability  or  did  not  otherwise 
have  an  opportunity  to  dispute  that  tax 
liability.  Finally,  the  taxpayer  may  not 
raise  an  issue  that  was  raised  and 
considered  at  a  previous  CDP  hearing 
imder  section  6330  or  in  any  other 
previous  administrative  or  judicial 
proceeding  if  the  taxpayer  participated 
meaningfully  in  such  hearing  or 
proceeding.  Taxpayers  will  be  expected 
to  provide  all  relevant  information 
requested  by  Appeals,  including 
financial  statements,  for  its 
consideration  of  the  facts  and  issues 
involved  in  the  hearing. 

(2)  Spousal  defenses.  A  taxpayer  may 
raise  any  appropriate  spousal  defenses 
at  a  ODP  hearing.  To  claim  a  spousal 
defense  ujider  section  6015,  the 
taxpayer  must  do  so  in  writing 
according  to  rules  prescribed  by  the 
Secretary.  Spousal  defenses  raised 
under  section  6015  in  a  CDP  hearing  are 
governed  in  all  respects  by  the 
provisions  of  section  6015  and  the 
procedures  prescribed  by  the  Secretary 
thereunder. 

(3)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (e)  as 
follows: 

Q-El.  What  factors  will  Appeals 
consider  in  making  its  determination? 

A-El.  Appeals  wrill  consider  the 
following  matters  in  making  its 
determination: 

(i)  Whether  the  IRS  met  the 
requirements  of  any  appUcable  law  or 
administrative  procedure. 

(ii)  Any  issues  appropriately  raised  by 
the  taxpayer  relating  to  the  unpaid  tax. 

(iii)  Any  appropriate  spousal  defenses 
raised  by  the  taxpayer. 

(iv)  Any  challenges  made  by  the 
taxpayer  to  the  appropriateness  of  the 
NFTL  filing. 

(v)  Any  offers  by  the  taxpayer  for 
collection  alternatives. 

(vi)  Whether  the  continued  existence 
of  the  filed  NFTL  represents  a  balance 
between  the  need  for  the  efficient 
collection  of  taxes  and  the  legitimate 
concern  of  the  taxpayer  that  any 
collection  action  be  no  more  intrusive 
than  necessary. 


Q-E2.  When  is  a  taxpayer  entitled  to 
challenge  the  existence  or  amount  of  the 
tax  liability  specified  in  the  CDP  Notice? 

A-E2.  A  taxpayer  is  entitled  to 
challenge  the  existence  or  amount  of  the 
tax  liability  specified  in  the  CDP  Notice 
if  the  taxpayer  did  not  receive  a 
statutory  notice  of  deficiency  for  such 
liability  or  did  not  otherwise  have  an 
opportunity  to  dispute  such  liability. 
Receipt  of  a  statutory  notice  of 
deficiency  for  this  purpose  means 
receipt  in  time  to  petition  the  Tax  Court 
for  a  redetermination  of  the  deficiency 
asserted  in  the  notice  of  deficiency.  An 
opportunity  to  dispute  a  liabiUty 
includes  a  prior  opportunity  for  a 
conference  with  Appeals  that  was 
offered  either  before  or  after  the 
assessment  of  the  liability. 

Q-E3.  Are  spousal  defenses  subject  to 
the  limitations  imposed  under  section 
6330(c)(2)(B)  on  a  taxpayer's  right  to 
challenge  the  tax  liability  specified  in 
the  CDP  Notice  at  a  CDP  hearing? 

A-E3.  No.  The  limitations  imposed 
xmder  section  6330(c)(2)(B)  do  not  apply 
to  spousal  defenses.  A  spousal  defense 
raised  under  section  6015  is  governed 
by  that  section;  therefore  any  limitations 
under  section  6015  will  apply. 

Q-E4.  May  a  taxpayer  raise  at  a  CDP 
hearing  a  spousal  defense  under  section 
6015  if  that  defense  was  raised  and 
considered  in  a  prior  judicial 
proceeding  that  has  become  final? 

A-E4.  No.  A  taxpayer  is  precluded  by 
limitations  under  section  6015  from 
raising  a  spousal  defense  under  section 
6015  in  a  CDP  hearing  imder  these 
circumstances. 

Q-E5.  What  collection  alternatives  are 
available  to  the  taxpayer? 

A-E5.  Collection  alternatives  would 
include,  for  example,  withdrawal  of  the 
NFTL  in  circumstances  that  will 
facilitate  the  collection  of  the  tax 
liability,  an  installment  agreement,  an 
offer-in-compromise,  the  posting  of  a 
bond,  or  the  substitution  of  other  assets. 

Q-E6.  What  issues  may  a  taxpayer 
raise  in  a  CDP  hearing  under  section 
6320  if  he  previously  received  a  notice 
under  section  6330  with  respect  to  the 
same  tax  and  tax  period  and  did  not 
request  a  CDP  hearing  vkith  respect  to 
that  notice? 

A-E6.  The  taxpayer  may  raise 
appropriate  spousal  defenses, 
challenges  to  the  appropriateness  of  the 
NFTL  filing,  and  offers  of  collection 
alternatives.  The  existence  or  amoimt  of 
the  tax  UabiUty  for  the  tax  and  tax 
period  specified  in  the  CDP  Notice  may 
be  challenged  only  if  the  taxpayer  did 
not  already  have  an  opportimity  to 
dispute  that  tax  liability.  Where  the 
taxpayer  previously  received  a  CDP 
Notice  under  section  6330  with  respect 


to  the  same  tax  and  tax  period  and  did 
not  request  a  CDP  hearing  vnth  respect 
to  that  earlier  CDP  Notice,  the  taxpayer 
already  had  an  opportunity  to  dispute 
the  existence  or  amount  of  the  tax 
liability. 

Q-E7.  How  will  Appeals  issue  its 
determination? 

A-E7.  (i)  Taxpayers  will  be  sent  a 
dated  Notice  of  Determination  by 
certified  or  registered  mail.  The  Notice 
of  Determination  will  set  forth 
Appeals's  findings  and  decisions.  It  will 
state  whether  the  IRS  met  the 
requirements  of  any  applicable  law  or 
administrative  procedure;  it  will  resolve 
any  issues  appropriately  raised  by  the 
taxpayer  relating  to  the  unpaid  tax;  it 
will  include  a  decision  on  any 
appropriate  spousal  defenses  raised  by 
the  taxpayer;  it  will  include  a  decision 
on  any  challenges  made  by  the  taxpayer 
to  the  appropriateness  of  the  NFTL 
filing;  it  will  respond  to  any  offers  by 
the  taxpayer  for  collection  alternatives; 
and  it  will  address  whether  the 
continued  existence  of  the  filed  NFTL 
represents  a  balance  between  the  need 
for  the  efficient  collection  of  taxes  and 
the  legitimate  concern  of  the  taxpayer 
that  any  collection  action  be  no  more 
intrusive  than  necessary.  The  Notice  of 
Determination  will  also  set  forth  any 
agreements  Appeals  reached  with  the 
taxpayer,  any  relief  given  the  taxpayer, 
and  any  actions  the  taxpayer  and/or  the 
IRS  are  required  to  take.  Lastly,  the 
Notice  of  Determination  will  advise  the 
taxpayer  of  his  right  to  seek  judicial 
review  within  30  days  of  the  date  of  the 
Notice  of  Determination. 

(ii)  Because  taxpayers  are  encouraged 
to  discuss  their  concerns  vtrith  the  IRS 
office  collecting  the  tax  or  filing  the 
NFTL,  certain  matters  that  might  have 
been  raised  at  a  CDP  hearing  may  be 
resolved  without  the  need  for  Appeals 
consideration.  Unless  as  a  result  of  these 
discussions,  the  taxpayer  agrees  to 
withdraw  in  writing  the  request  that 
Appeals  conduct  a  CDP  hearing. 
Appeals  vdll  still  issue  a  Notice  of 
Determination.  The  taxpayer  can, 
however,  waive  in  writing  Appeals's 
consideration  of  some  or  all  of  the 
matters  it  would  otherwise  consider  in 
making  its  determination. 

Q-E8.  Is  there  a  time  Umit  on  the  CDP 
hearings  or  on  when  Appeals  must  issue 
a  Notice  of  Determination? 

A-E8.  No.  Appeals  will,  however, 
attempt  to  conduct  CDP  hearings  as 
expeditiously  as  possible. 

Q-E9.  Why  is  the  Notice  of 
Determination  and  its  date  important? 

A-E9.  The  Notice  of  Determination 
will  set  forth  Appeals's  findings  and 
decisions  with  respect  to  the  matters  set 
forth  in  A-El  of  this  paragraph  (e)(3). 
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The  date  of  the  Notice  of  Detennination 
establishes  the  beginning  date  of  the  30- 
day  period  withih  which  the  taxpayer  is 
permitted  to  seek  judicial  review  of 
Appeals's  deterr(iination. 

(4)  Examples.  jThe  following  examples 
illustrate  the  principles  of  this 
paragraph  (e). 

Example  1.  The  IRS  sends  a  statutory 
notice  of  deficiency  to  the  taxpayer  at  his  last 
luiown  address  as^rting  a  deficiency  for  the 
taxable  year  1995.  The  taxpayer  receives  the 
notice  of  deficiency  in  time  to  petition  the 
Tax  Court  for  a  reoetermination  of  the 
asserted  deficiencj.  The  taxpayer  does  not 
timely  file  a  petitiin  with  the  Tax  Court.  The 
taxpayer  is  therefore  precluded  from 
challenging  the  existence  or  amount  of  the 
tax  liability  in  a  subsequent  CDP  hearing. 

Example  2.  Same  facts  as  in  Example  1, 
except  the  taxpay*  does  not  receive  the 
notice  of  deficiencj  in  time  to  petition  the 
Tax  Court.  The  ta)toayer  is  not,  therefore, 
precluded  from  chpllenging  the  existence  or 
amount  of  the  tax  liability  in  a  subsequent 
CDP  hearing.         I 

Example  3.  The  IRS  properly  assesses  a 
trust  fund  recover^  penalty  against  the 
taxpayer.  The  IRSpffers  the  opportunity  for 
a  conference  at  which  the  taxpayer  would 
have  the  opportumty  to  dispute  the  liability. 
The  taxpayer  declmes  the  opportunity  to 
participate  in  sucq  a  conference.  The 
taxpayer  is  precluded  from  challenging  the 
existence  or  amount  of  the  tax  liability  in  a 
subsequent  CDP  hearing. 

(f)  Judicial  reufew  of  Notice  of 
Determination-Mi)  In  general.  Unless 
the  taxpayer  pro|vides  the  IRS  a  written 
withdrawal  of  tlje  request  that  Appeals 
conduct  a  CDP  hearing.  Appeals  is 
required  to  issu^  a  Notice  of 
Determination  ii  all  cases  where  a 
taxpayer  has  tiniely  requested  a  CDP 
hearing  in  writi$g.  The  taxpayer  may 
appeal  such  determinations  made  by 
Appeals  within  30  days  after  the  date  of 
the  Notice  of  Deiermination  to  the  Tax 
Court  or  a  district  court  of  the  United 
States,  as  appropriate. 

(2)  Questionsland  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (fl  as 
follows: 

Q-Fl.  What  niust  a  taxpayer  do  to 
obtain  judicial  r  jview  of  a  Notice  of 
Determination? 

A-Fl.  Subject  to  the  jurisdictional 
limitations  described  in  A-F2,  the 
taxpayer  must,  mthin  the  30-day  period 
commencing  thf  day  after  the  date  of 
the  Notice  of  Determination,  appeal  the 
determination  bw  Appeals  to  the  Tax 
Court  or  to  a  dia[rict  court  of  the  United 
States. 

Q-F2.  With  respect  to  the  relief 
available  to  the  taxpayer  under  section 
601 5(b]  or  (c),  What  is  the  time  frame 
within  which  a  taxpayer  may  seek  Tax 
Court  review  of  Appeals's  detennination 
following  a  CDP  hearing? 


A-F2.  If  the  taxpayer  seeks  Tax  Court 
review  not  only  of  Appeals's  denial  of 
relief  imder  section  6015  (b)  or  (c).  but 
also  of  relief  requested  with  respect  to 
other  issues  raised  in  the  CDP  hearing, 
the  taxpayer  should  request  Tax  Court 
review  within  the  30-day  period 
commencing  the  day  after  the  date  of 
the  Notice  of  Determination.  If  the 
taxpayer  only  seeks  Tax  Court  review  of 
Appeals's  denial  of  relief  under  section 
6015  (b)  or  (c),  the  taxpayer  should 
request  Tax  Court  review,  as  provided 
by  section  6015(e).  within  90  days  of 
Appeals's  determination.  If  a  request  for 
Tax  Court  review  is  filed  after  the  30- 
day  period  for  seeking  judicial  review 
under  section  6320,  then  only  the 
taxpayer's  section  6015  (b)  or  (c)  claims 
may  be  reviewable  by  the  Tax  Court. 

Q-F3.  Where  should  a  taxpayer  direct 
a  request  for  judicial  review  of  a  Notice 
of  Determination? 

A-F3.  If  the  Tax  Court  would  have 
jurisdiction  over  the  type  of  tax 
specified  in  the  CDP  Notice  (for 
example,  income  and  estate  taxes),  then 
the  taxpayer  must  seek  judicial  review 
by  the  Tax  Court.  If  the  tax  liability 
specified  in  the  CDP  Notice  arises  from 
a  type  of  tax  over  which  the  Tax  Court 
would  not  have  jurisdiction,  then  the 
taxpayer  must  seek  judicial  review  by  a 
district  court  of  the  United  States  in 
accordance  with  Title  28  of  the  United 
States  Code. 

Q-F4.  What  happens  if  the  taxpayer 
timely  appeals  Appeals's  determination 
to  the  incorrect  court? 

A-F4.  If  the  court  to  which  the 
taxpayer  directed  a  timely  appeal  of  the 
Notice  of  Determination  determines  that 
the  appeal  was  to  the  incorrect  court 
(because  of  jurisdictional,  venue  or 
other  reasons),  the  taxpayer  will  have  30 
days  after  the  court's  determination  to 
that  effect  within  which  to  file  an 
appeal  to  the  correct  coiut. 

Q-F5.  What  issue  or  issues  may  the 
taxpayer  raise  before  the  Tax  Court  or 
before  a  district  court  if  the  taxpayer 
disagrees  with  the  Notice  of 
Determination? 

A-F5.  In  seeking  Tax  Coiul  or  district 
court  review  of  Appeals's  Notice  of 
Determination,  the  taxpayer  can  only 
request  that  the  court  consider  an  issue 
that  was  raised  in  the  taxpayer's  CDP 
hearing. 

(g)  Effect  of  request  for  CDP  hearing 
and  judicial  review  on  periods  of 
limitation — (1)  In  general.  The  periods 
of  limitation  imder  section  6502 
(relating  to  collection  after  assessment), 
section  6531  (relating  to  criminal 
prosecutions),  and  section  6532  (relating 
to  suits)  are  suspended  imtil  the  date 
the  IRS  receives  the  taxpayer's  written 
withdrawal  of  the  request  for  a  CDP 


hearing  by  Appeals  or  the  determination 
resulting  fi-om  the  CDP  hearing  becomes 
final  by  expiration  of  the  time  for 
seeking  review  or  reconsideration.  In  no 
event  shall  any  of  these  periods  of 
limitation  expire  before  the  90th  day 
after  the  date  on  which  the  IRS  receives 
the  taxpayer's  written  withdrawal  of  the 
request  that  Appeals  conduct  a  CDP 
hearing  or  the  determination  vdth 
respect  to  such  hearing  becomes  final 
upon  expiration  of  the  time  for  seeking 
review  or  reconsideration. 

(2)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (g)  as 
follows: 

Q-Gl-  For  what  period  of  time  will 
the  periods  of  limitation  under  sections 
6502,  6531,  and  6532  remain  suspended 
if  the  teixpayer  timely  requests  a  CDP 
hearing  concerning  the  filing  of  a  NFTL? 

A-Gl.  The  suspension  period 
commences  on  the  date  the  IRS  receives 
the  taxpayer's  vmtten  request  for  a  CDP 
hearing.  The  suspension  period 
continues  imtil  the  IRS  receives  a 
written  withdrawal  by  the  taxpayer  of 
the  request  for  a  CDP  hearing  or  the 
detennination  resulting  from  the  CDP 
hearing  becomes  final  by  expiration  of 
the  time  for  seeking  review  or 
reconsideration.  In  no  event  shall  any  of 
these  periods  of  limitation  expire  before 
the  90th  day  after  the  day  on  which  the 
IRS  receives  the  taxpayer's  written 
withdrawal  of  the  request  that  Appeals 
conduct  a  CDP  hearing  or  there  is  a  final 
determination  with  respect  to  such 
hearing.  The  periods  of  limitation  that 
are  suspended  under  section  6320  are 
those  which  apply  to  the  taxes  and  the 
tax  period  or  periods  to  which  the  CDP 
Notice  relates. 

Q-G2.  For  what  period  of  time  wrill 
the  periods  of  limitation  under  sections 
6502,  6531,  and  6532  be  suspended  if 
the  taxpayer  does  not  request  a  CDP 
hearing  concerning  the  filing  of  a  NFTL, 
or  the  taxpayer  requests  a  CDP  hearing, 
but  his  request  is  not  timely? 

A-G2.  Under  either  of  these 
circumstances,  section  6320  does  not 
provide  for  a  suspension  of  the  periods 
of  limitation. 

(3)  Examples.  The  following  examples 
illustrate  the  principles  of  this 
paragraph  (g). 

Example  1.  The  period  of  limitation  under 
section  6502  with  respect  to  the  taxpayer's 
tax  period  listed  in  the  NFTL  will  expire  on 
August  1, 1999.  The  IRS  sent  a  CDP  Notice 
to  the  taxpayer  on  April  30, 1999.  The 
taxpayer  timely  requested  a  CDP  hearing.  The 
IRS  received  this  request  on  May  15, 1999. 
Appeals  sends  the  taxpayer  its  determination 
on  June  15, 1999.  The  taxpayer  timely  seeks 
judicial  review  of  that  determination.  The 
period  of  limitation  under  section  6502 


would  be  suspended  from  May  15, 1999, 
until  the  detennination  resulting  from  that 
hearing  becomes  final  by  expiration  of  the 
time  for  seeking  review  or  reconsideration 
before  the  appropriate  court,  plus  90  days. 
Example  2.  Same  facts  as  in  Example  1 , 
except  the  taxpayer  does  not  seek  judicial 
review  of  Appeals's  determination.  Because 
the  taxpayer  requested  the  CDP  hearing  when 
fewer  than  90  days  remained  on  the  period 
of  limitation,  the  period  of  limitation  will  be 
extended  to  October  13, 1999  (90  days  from 
July  15, 1999). 

(h)  Retained  jurisdiction  of  Appeals — 
(1)  In  general.  The  Appeals  office  that 
makes  a  determination  imder  section 
6320  retains  jurisdiction  over  that 
determination,  including  any 
subsequent  administrative  hearings  that 
may  be  requested  by  the  taxpayer 
regarding  the  NFTL  and  any  collection 
actions  taken  or  proposed  with  respect 
to  Appeals's  determination.  Once  a 
taxpayer  has  exhausted  his  other 
remedies,  Appeals's  retained 
jurisdiction  permits  it  to  consider 
whether  a  change  in  the  taxpayer's 
circumstances  affects  its  original 
determination.  Where  a  taxpayer  alleges 
a  change  in  circumstances  that  affects 
Appeals's  original  determination, 
Appeals  may  consider  whether  changed 
circumstances  warrant  a  change  in  its 
earlier  determination. 

(2)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (h)  as 
follows: 

Q-Hl.  Are  the  periods  of  limitation 
suspended  during  the  course  of  any 
subsequent  Appeals  consideration  of  the 
matters  raised  by  a  taxpayer  when  the 
taxpayer  invokes  the  retained 
jurisdiction  of  Appeals  under  section 
6330(d)(2)(A)  or  (d)(2)(B)? 

A-Hl.  No.  Under  section  6320(b)(2),  a 
taxpayer  is  entitled  to  only  one  section 
6320  CDP  hearing  with  respect  to  the 
tax  and  tax  period  or  periods  specified 
in  the  CDP  Notice.  Any  subsequent 
consideration  by  Appeals  pursuant  to  its 
retained  jurisdiction  is  not  a 
continuation  of  the  original  CDP  hearing 
and  does  not  suspend  fiie  periods  of 
limitation. 

Q-H2.  Is  a  decision  of  Appeals 
resulting  from  a  retained  jurisdiction 
hearing  appealable  to  the  Tax  Coiut  or 
a  district  court? 

A-H2.  No.  As  discussed  in  A-Hl,  a 
taxpayer  is  entitled  to  only  one  section 
6320  CDP  hearing  with  respect  to  the 
tax  and  tax  period  or  periods  specified 
in  the  CDP  Notice.  Only  determinations 
resulting  from  CDP  hearings  are 
appealable  to  the  Tax  Court  or  a  district 
court. 

(i)  Equivalent  hearing— (1)  In  general. 
A  taxpayer  who  fails  to  make  a  timely 
request  for  a  CDP  hearing  is  not  entitled 


to  a  CDP  hearing.  Such  a  taxpayer  may 
nevertheless  request  an  administrative 
hearing  with  Appeals,  which  is  referred 
to  herein  as  an  "equivalent  hearing." 
The  equivalent  hearing  will  be  held  by 
Appeals  and  will  generally  follow 
Appeals  procedures  for  a  CDP  hearing. 
Appeals  will  not,  however,  issue  a 
Notice  of  Determination.  Under  such 
circumstances.  Appeals  wrill  issue  a 
Decision  Letter. 

(2)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (i)  as 
follows: 

Q-Il.  What  issues  will  Appeals 
consider  at  an  equivalent  hearing? 
A-Il.  In  an  equivalent  hearing. 
Appeals  will  consider  the  same  issues 
that  it  would  have  considered  at  a  CDP 
hearing  on  the  same  matter. 

Q-I2.  Are  the  periods  of  limitation 
imder  sections  6502,  6531,  and  6532 
suspended  if  the  taxpayer  does  not 
timely  request  a  CDP  hearing  and  is 
subsequently  given  an  equivalent 
hearing? 

A-I2.  No.  The  suspension  period 
provided  for  in  section  6330(e)  relates 
only  to  hearings  requested  within  the 
30-day  period  that  commences  on  the 
day  after  the  end  of  the  five  business 
day  period  following  the  filing  of  the 
NFTL,  that  is,  CDP  hearings. 

Q-I3.  Will  collection  action, 
including  the  filing  of  additional 
NFTLs,  be  suspended  if  a  taxpayer 
requests  and  receives  an  equivalent 
hearing? 

A-I3.  Collection  action  is  not  required 
to  be  suspended.  Accordingly,  the 
decision  to  take  collection  action  during 
the  pendency  of  an  equivalent  hearing 
will  be  determined  on  a  case-by-case 
basis.  Appeals  may  request  the  IRS 
office  with  responsibility  for  collecting 
the  taxes  to  suspend  all  or  some 
collection  action  or  to  take  other 
appropriate  action  if  it  determines  that 
such  action  is  appropriate  or  necessary 
under  the  circumstances. 

Q-I4.  What  will  the  Decision  Letter 
state? 

A-I4.  The  Decision  Letter  will 
generally  contain  the  same  information 
as  a  Notice  of  Determination. 

Q-I5.  Will  a  taxpayer  be  able  to  obtain 
court  review  of  a  decision  made  by 
Appeals  with  respect  to  an  equivalent 
hearing? 

A-I5.  Section  6320  does  not  authorize 
a  taxpayer  to  appeal  the  decision  of 
Appeals  with  respect  to  an  equivalent 
hearing.  A  taxpayer  may  under  certain 
circumstances  be  able  to  seek  Tax  Court 
review  of  Appeals's  denial  of  relief 
under  section  6015(b)  or  (c).  Such 
review  must  be  sought  within  90  days 
of  the  issuance  of  Appeals's 


determination  on  those  issues,  as 
provided  by  section  60 1 5  (e) . 

(j)  Effective  date.  This  section  is 
applicable  with  respect  to  any  filing  of 
a  NFTL  on  or  after  January  19, 1999,  and 
before  January  21,  2002. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  January  13, 1999. 
Donald  C.  Lubick. 
Assistant  Secretary  of  the  Treasury. 
IFR  Doc.  99-1414  Filed  1-19-99;  10:56  am) 
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Notice  and  Opportunity  for  Hearing 
Before  Levy 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  relating  to  the 
provision  of  notice  to  taxpayers  of  a 
right  to  a  hearing  before  levy.  The 
regulations  implement  certain  changes 
made  by  section  3401  of  the  Internal 
Revenue  Service  Restructuring  and 
Reform  Act  of  1998.  They  affect 
taxpayers  against  whose  property  the 
IRS  intends  to  levy.  The  text  of  these 
regulations  also  serves  as  the  text  of  the 
proposed  regulations  set  forth  in  the 
notice  of  proposed  rulemaking  on  this 
subject  in  the  Proposed  Rules  section  of 
this  issue  of  the  Federal  Register. 
DATES:  This  regulation  is  effective 
January  19,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jerome  D.  Sekula  (202)  622-3610  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

This  document  contains  amendments 
to  the  Procedure  and  Administration 
Regulations  (26  CFR  part  301)  that 
reflect  the  addition  of  section  6330  to 
the  Internal  Revenue  Code  made  by 
section  3401  of  the  Internal  Revenue 
Service  Restructuring  and  Reform  Act  of 
1998  (RRA). 

Prior  to  January  1, 1983,  the  IRS  was 
only  required  to  notify  a  taxpayer  of  its 
intention  to  levy  in  the  case  of  proposed 
levies  on  salary  or  wa^j^fs.  Section 
6331(d)  was  amended  as  a  part  of  the 
Tax  Equity  and  Fiscal  Responsibility 
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Act  of  1982  (TBFRA).  The  TEFRA 
amendment  required  the  IRS  to  give  a 
taxpayer  a  notice  of  its  intention  to  levy, 
in  non-jeopardy  situations,  before  any 
levy  was  made  [upon  the  salary,  wages, 
or  other  propeify  of  the  taxpayer.  The 
legislative  history  of  the  TEFRA 
amendment  recognized  that,  although  a 
single  notice  o|  intent  to  levy  relating  to 
all  property  wduld  be  sufficient,  the  IRS 
was  not  precluded  from  sending 
multiple  notices  of  intention  to  levy. 

Under  sectioti  6331(a).  the  IRS  may 
levy  upon  a  taj^ayer's  property  and 
rights  to  property  if  a  taxpayer  fails  to 
pay  a  tax  liability.  Exemptions  from  levy 
are  provided  for  certain  property  under 
section  6334(a|.  The  first  step  toward 
levy  generally  Occurs  when  die  IRS 
provides  a  taxpayer  with  a  written 
notice  and  den^and  for  payment.  Under 
section  6303.  a]  notice  and  demand  is  a 
notice  which  states  that  the  tax  has  been 
assessed  and  demands  that  payment  be 
made.  If.  in  noo-jeopardy  situations,  the 
taxpayer  fails  tp  pay  the  tax  within  10 
days  after  noti<»  and  demand,  the  IRS 
may  seize  a  taxpayer's  property  or  rights 
to  property  30  days  after  sending  the 
taxpayer  a  notice  required  under  section 
6331(d),  calledia  Notice  of  Intent  to 
Levy.  Although  the  notice  and  demand 
and  the  Notice  of  Intent  to  Levy  may  be 
combined  and  sent  at  the  same  time 
under  Treas.  Rfcg.  §  301.6331-2(a)(l). 
under  current  practice  these  two  notices 
are  usually  sent  separately.  Generally, 
the  notice  and  demand  is  sent  first  and. 
as  the  second  ^ep  in  the  levy  process. 
the  Notice  of  bltent  to  Levy  is  sent  at  a 
later  time.  The!  IRS  is  permitted  to 
proceed  with  i|nmediate  seizure  of  a 
taxpayer's  property  or  rights  to  property 
without  regard!  to  the  10-day  waiting 
period  if  it  determines  that  the 
collection  of  the  tax  is  in  jeopardy. 

Under  sectiom  6331(d).  the  Notice  of 
Intent  to  Levy  tnust  contain  a  brief 
statement,  in  simple,  nontechnical 
terms,  that  sets  forth  (A)  the  statutory 
provisions  relating  to  the  levy  and  sale 
of  property,  (B)  the  procedures 
applicable  to  the  levy  and  sale  of 
property,  (C)  t^e  administrative  appeals 
available  to  the  taxpayer  with  respect  to 
levy  and  sale  apid  the  procedures 
relating  to  tho^  appeals,  (D)  the 
alternatives  av^labJe  to  taxpayers  that 
could  prevent  levy  on  the  property 
(including  installment  agreements),  (E) 
the  statutory  provisions  relating  to 
redemption  of  [property  and  the  release 
of  liens  on  property,  and  (F)  the 
procedures  apblicable  to  the  redemption 
of  property  and  the  release  of  a  lien  on 
property.  The  f^otice  of  Intent  to  Levy 
must  be  given  in  person,  left  at  the 
taxpayer's  dwelling  or  usual  place  of 
business,  or  sept  by  registered  or 


certified  mail  to  the  taxpayer's  last 
known  address. 

Prior  to  January  19. 1999,  the  IRS 
generally  complied  with  the 
requirements  of  section  6331(d)  by 
giving  the  taxpayer  a  Final  Notice  of 
Intent  to  Levy,  and  enclosing  certain  IRS 
publications  which  explain  the  law,  IRS 
levy  and  redemption  procedures, 
administrative  appeal  processes  and 
procedures,  and  various  collection 
alternatives. 

Section  6330  provides  that,  except 
when  the  Secretary  finds  that  collection 
of  the  tax  is  in  jeopardy  or  a  levy  is 
issued  to  collect  State  tax  refunds  due 
to  the  taxpayer,  no  levy  may  be  made  on 
or  after  January  19.  1999,  unless  the 
Secretary  notifies  the  taxpayer  in 
writing  of  a  right  to  a  hearing  before  the 
IRS  Office  of  Appeals  (Appeals)  with 
respect  to  the  unpaid  tax  for  the  tax 
period.  When  the  Secretary  has  found 
jeopardy  exists  and  in  cases  where  a 
levy  is  made  on  a  State  tax  refund,  the 
taxpayer  will  be  given  notice  of  a  right 
to,  and  the  opportunity  for,  a  hearing 
within  a  reasonable  time  after  the  levy 
action  has  actually  occurred. 

Except  when  it  determines  that 
collection  of  the  tax  is  in  jeopardy  or  it 
levies  on  State  tax  refunds,  the  IRS  is 
prohibited  from  levying  upon  the 
taxpayer's  property  or  rights  to  property 
until  30  days  after  providing  the 
taxpayer  with  the  notice  of  a  right  to  a 
hearing  before  Appeals.  If  the  taxpayer 
requests  such  a  hearing,  the  IRS  is,  in 
the  absence  of  jeopardy,  prohibited  from 
levying  upon  the  taxpayer's  property 
until  the  determination  reached  by 
Appeals  becomes  final. 

In  order  to  implement  the  provisions 
of  section  6330.  the  IRS  is  going  to 
modify  the  procediues  it  follows  leading 
up  to  the  issuance  of  a  levy.  In  the 
absence  of  a  determination  that 
collection  of  the  taxes  is  in  jeopardy,  the 
IRS  will  continue  to  provide  a  number 
of  notices  to  a  taxpayer  before  levying 
upon  the  taxpayer's  property. 

Under  the  procedures  the  IRS  is 
adopting  to  implement  section  6330,  the 
levy  process  will  continue  to  begin  with 
issuance  to  the  taxpayer  of  a  written 
notice  and  demand  for  payment.  Absent 
a  jeopardy  determination,  a  taxpayer 
who  fails  to  pay  the  tax  specified  in  the 
notice  and  demand  within  10  days  after 
notice  and  demand  may,  in  addition  to 
other  notices  such  as  the  annual  notice 
of  tax  delinquency  required  under 
section  7524,  be  sent  an  Urgent  Notice. 
The  Urgent  Notice  will  inform  the 
taxpayer  that  the  IRS  may  levy  upon  a 
taxpayer's  State  tax  refund  after  30  days 
from  the  date  of  that  notice.  This  Urgent 
Notice  will  include  all  information 
required  under  section  6331(d)  and  will 


constitute  the  notice  required  under  that 
section.  Accordingly,  the  Urgent  Notice 
will  also  begin  the  ten-day  period 
leading  to  an  increase  in  the  failure  to 
pay  penalty  prescribed  by  section 
6651(d). 

These  temporary  regulations 
implement  the  provisions  of  section 
6330  and  thus  set  forth  the  procedures 
the  IRS  will  follow  regarding  notice  to 
taxpayers  of  a  right  to  a  hearing  before 
Appeals,  the  procedures  that  will  be 
followed  at  those  hearings,  judicial 
review  of  the  determinations  reached  at 
the  hearings,  and  the  suspensions  of 
various  periods  of  limitation  as  a  result 
of  a  timely  request  for  a  hearing.  The 
legislative  history  accompanying  RRA 
also  explains  that  Congress  intended  the 
IRS  to  grant  an  equivalent  hearing  to 
taxpayers  who  do  not  request  a  hearing 
imder  section  6330  within  the  30-day 
period  following  the  date  of  notification. 
H.  Conf.  Rep.  No.  599, 105th  Cong..  2d 
Sess.  266  (1998).  These  temporary 
regulations  set  forth  the  procedural 
reqmrements  and  rules  that  will  govern 
the  conduct  of  such  an  equivalent 
hearing. 

Explanation  of  Provisions 

The  temporary  regulations  provide 
that,  except  in  the  case  of  jeopardy 
levies  or  levies  on  State  tax  refunds,  the 
IRS  must  notify  the  taxpayer  of  its 
intention  to  levy  prior  to  issuing  a  levy. 
The  notification  under  section  6330  may 
be  given  in  person,  left  at  the  taxpayer's 
dwelling  or  usual  place  of  business,  or 
sent  to  the  taxpayer  by  certified  or 
registered  mail,  return  receipt  requested, 
to  the  taxpayer's  last  known  address  at 
least  30  days  prior  to  the  first  proposed 
levy  action  with  respect  to  the  amount 
of  the  impaid  tax  for  the  tax  period.  The 
temporary  regulations  also  provide 
procedures  to  be  followed  in  the  event 
the  notification,  if  mailed,  is  not  mailed 
to  the  taxpayer's  last  known  address.  In 
jeopardy  situations  and  in  cases  where 
a  levy  is  made  on  a  State  tax  refund, 
notification  to  the  taxpayer  of  a  right  to 
a  hearing  is  not  required  to  be  given 
until  the  levy  action  has  actually 
occurred.  The  temporary  regulations  set 
forth  the  procedures  to  be  followed  for 
making  the  required  pre-levy  and  post- 
levy  notifications. 

Both  such  notifications  must  (A)  set 
forth  the  amount  of  vmpaid  tax,  (B) 
notify  the  taxpayer  of  the  right  to 
request  a  hearing  within  the  30-day 
period  that  commences  the  day  after  the 
date  of  notification,  (C)  indicate,  as 
appropriate,  that  the  IRS  has  levied  or 
plans  to  levy,  and  (D)  describe  the  rights 
of  the  taxpayer  with  respect  to  such 
action,  including  a  brief  statement 
which  explains  (1)  the  provisions  of  the 
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Internal  Revenue  Code  (Code)  relating  to 
levy  and  sale  of  property,  (2)  the 
procedures  applicable  to  the  levy  and 
sale  of  property  under  the  Code,  (3)  the 
administrative  appeals  available  to  the 
taxpayer  vdth  respect  to  such  levy  and 
sale  and  the  procedures  relating  to  such 
appeals,  (4)  the  alternatives  available  to 
taxpayers  which  might  forestall  future 
levies  on  property  (including 
installment  agreements  under  section 
6159),  and  (5)  the  provisions  of  the  Code 
and  procedures  relating  to  redemption 
of  property  and  release  of  liens  on 
property. 

IJnless  the  taxpayer  withdraws  the 
request  that  Appeals  conduct  a  heeiring 
when  the  taxpayer  has  made  a  timely 
request  for  a  collection  due  process 
hearing.  Appeals  will  hold  one  section 
6330  collection  due  process  hearing 
(CDP  hearing)  with  respect  to  the  tax 
and  tax  period  or  periods  specified  in 
the  collection  due  process  notice  (CDP 
Notice).  The  taxpayer  is  entitled  to  have 
a  hearing  conducted  by  an  App>eals 
officer  who  has  had  no  prior 
involvement  with  the  unpaid  tax  that  is 
the  subject  of  the  hearing.  This 
requirement,  however,  can  be  waived  by 
the  taxpayer  in  writing.  A  taxpayer  may 
seek  judicial  review  of  an  Appeals 
determination  issued  with  respect  to  a 
CDP  hearing.  Hearings  with  respect  to 
levies  may  be  held  in  conjunction  with 
hearings  under  section  6320,  involving 
liens. 

If  the  taxpayer  timely  requests  a  CDP 
hearing,  the  periods  of  limitation 
relating  to  collection  after  assessment, 
relating  to  criminal  prosecution,  and 
relating  to  suits  are  suspended  until  the 
suspension  ends  as  a  result  of  the 
taxpayer's  withdrawal  of  the  request  for 
a  CDP  hearing  or  until  the 
determination  reached  at  the  CDP 
hearing  becomes  final  by  the  expiration 
of  the  time  for  seeking  review  or 
reconsideration  tjefore  the  appropriate 
court.  Prior  to  issuance  of  the  Appeals 
determination,  the  Appeals  officer  must 
verify  that  all  legal  and  administrative 
requirements  pertaining  to  the  proposed 
levy  have  been  met.  The  temporary 
regulations  further  discuss  the  types  of 
issues  that  may  or  may  not  be  raised  at 
the  CDP  hearing.  The  types  of  issues 
that  may  be  raised  at  the  hearing 
include  appropriate  spousal  defenses; 
challenges  to  the  appropriateness  of 
collection  actions;  collection 
alternatives;  and  challenges  to  the 
existence  or  amount  of  the  Uability 
specified  in  the  CDP  Notice.  An  issue 
may  not  be  raised  at  the  CDP  hearing  if 
the  issue  was  raised  and  considered  at 
a  previous  hearing  under  section  6320 
or  any  other  previous  administrative  or 
judicial  proceeding  in  which  the 


taxpayer  meaningfully  participated. 
Challenges  to  the  existence  or  amount  of 
the  tax  habihty  specified  in  the  CDP 
Notice  may  be  raised  only  if  the 
taxpayer  did  not  receive  a  statutory 
notice  of  deficiency  for  such  liabihty  or 
did  not  otherwise  have  an  opportunity 
to  dispute  such  liability. 

Following  the  CDP  hearing,  the 
Appeals  officer  will  issue  a  Notice  of 
Determination,  which  can  be  appealed 
.  to  the  United  States  Tax  Court  or  a 
district  court  of  the  United  States  by 
filing  an  appropriate  pleading  with  the 
court  that  has  jurisdiction  over  the  type 
of  tax  involved  within  30  days  of  the 
date  of  the  determination.  The 
temporary  regulations  discuss  the 
content  of  the  Notice  of  Determination 
and  the  rules  for  obtaining  judicial 
review.  The  temporary  regulations  also 
provide  guidance  as  to  the  extent  to 
which  the  Appeals  officer  will  retain 
jurisdiction  with  respect  to  the 
determination. 

Lastly,  the  temporary  regulations 
provides  rules  and  procedures  with 
respect  to  the  administrative  hearing 
(referred  to  as  an  "equivalent  hearing") 
the  IRS  will  provide  to  taxpayers  who 
do  not  timely  request  a  hearing  under 
section  6330. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553  (b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  For  the 
applicability  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  refer 
to  the  Special  Analyses  section  of  the 
preamble  to  the  cross  reference  notice  of 
proposed  rulemaking  published  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register.  Pursuant  to 
section  7805  (f)  of  the  Internal  Revenue 
Code,  this  temporary  regulation  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  this  regulation 
is  Jerome  D.  Sekula,  Office  of  Assistant 
Chief  Counsel  (General  Litigation). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  its  development. 

List  of  Subiects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 


Penalties,  Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

PARAGRAPH  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  •  •  • 

PAR.  2.  Section  301.6330-lT  is  added 
under  the  undesignated  centerheading 
"Seizure  of  Property  for  collection  of 
Taxes"  to  read  as  follows: 

§  301 .6330-1T    Notic«  and  oppoftunKy  for 
hearing  prior  to  levy  (temporary). 

(a)  Notification — (1)  In  general. 
Except  as  specified  in  paragraph  (a)(2) 
of  this  section,  the  district  directors, 
directors  of  service  centers,  and  the 
Assistant  Commissioner  (International), 
or  their  successors,  are  required  to 
provide  persons  upon  whose  property 
or  rights  to  property  the  IRS  intends  to 
levy  on  or  aJFter  January  19. 1999.  notice 
of  that  intention  and  to  give  them  the 
right  to,  and  the  opportunity  for,  a  pre- 
levy  Collection  Due  Process  hearing 
(CDP  hearing)  with  the  Internal  Revenue 
Service  Office  of  Appeals  (Appeals). 
This  Collection  Due  Process  Hearing 
Notice  (CDP  Notice)  must  be  given  in 
person,  left  at  the  dwelling  or  usual 
place  of  business  of  such  person,  or  sent 
by  certified  or  registered  mail,  return 
receipt  requested,  to  such  person's  last 
known  address. 

(2)  Exceptions — (i)  State  tax  refunds. 
Section  6330  does  not  require  the  IRS  to 
provide  the  taxpayer  a  notification  of 
the  taxpayer's  right  to  a  CDP  hearing 
prior  to  issuing  a  levy  to  collect  State 
tax  refunds  owing  to  the  taxpayer. 
However,  the  district  director,  the 
service  center  director,  and  the 
Assistant  Commissioner  (International), 
or  their  successors,  are  required  to  give 
notice  of  the  right  to,  and  the 
opportunity  for,  a  CDP  hearing  with 
Appeals  with  respect  to  the  tax  liability 
for  the  tax  period  for  which  the  levy  on 
the  State  tax  refund  was  made  on  or 
after  January  19,  1999,  within  a 
reasonable  time  after  the  levy  has 
occurred.  The  notification  required  to  be 
given  following  a  levy  on  a  State  tax 
refund  is  referred  to  as  a  post-levy  CDP 
Notice. 

(ii)  Jeopardy.  Section  63c>0  does  not 
require  the  IRS  to  provide  the  taxpayer 
a  notification  of  the  taxpayer's  right  to 
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a  CDP  hearing  prior  to  levy  when  there 
has  been  a  deteimination  that  collection 
of  the  tax  is  in  jeopardy.  However,  the 
district  director!  the  service  center 
director,  and  the  Assistant 
Commissioner  (international),  or  their 
successors,  are  required  to  provide 
notice  of  the  rignt  to,  and  the 
opportunity  for]  a  CDP  hearing  with 
Appeals  to  the  taxpayer  with  respect  to 
any  such  levy  issued  on  or  after  January 
19. 1999.  within  a  reasonable  time  after 
the  levy  has  occ  urred.  The  notification 
required  to  be  given  following  a 
jeopardy  levy  is  also  referred  to  as  post- 
levy  CDP  Notici. 

(3)  Questionsand  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (a)  as 
follows: 

Q-Al.  Who  i^  the  "person"  to  be 
notified  under  iection  6330? 

A-Al.  Underi  section  6330(a)(1).  a 
pre-levy  or  pos^-levy  CDP  Notice  is  only 
required  to  be  diven  to  the  person  whose 
property  or  right  to  property  is  intended 
to  be  levied  upon,  or,  in  the  case  of  a 
levy  made  on  aiState  tax  refund  or  in  the 
case  of  a  jeopardy  levy,  the  person 
whose  property  or  right  to  property  was 
levied  upon.  Tl  e  person  described  in 
section  6330(a)  1)  is  the  same  person 
described  in  section  6331(a).  Pursuant 
to  section  6331  a),  notice  is  to  be  given 
to  the  person  li  ible  to  pay  the  tax  due 
after  notice  anc  demand  who  refuses  or 
neglects  to  pay  (hereinafter  referred  to 
as  the  taxpayer . 

Q-A2.  Will  t  le  IRS  notify  a  knovm 
nominee  of,  a  p  erson  holding  property 
of,  or  a  f)erson  vho  holds  property 
subject  to  a  lier  i  with  respect  to  the 
taxpayer  of  its  ntention  to  issue  a  levy? 

A-A2.  No.  Si  ich  a  person  is  not  the 
person  described  in  section  6331(a).  but 
such  persons  h  ive  other  remedies.  See 
A-B5  of  this  Dc  ragraph  (a)(3). 

Q-A3.  Will  t  le  IRS  give  notification 
for  each  tax  am  1  tax  period  it  intends  to 
include  or  has  ncluded  in  a  levy  issued 
on  or  after  Jam  ary  19.  1999? 

A-A3.  Yes.  The  notification  of  intent 
to  levy  or  of  th  s  issuance  of  a  jeopardy 
or  State  tax  ref  md  levy  will  specify 
each  tax  and  tax  period  that  will  be  or 
was  included  i  i  the  levy. 

Q-A4.  Will  t  le  IRS  give  notification 
to  a  taxpayer  w  ith  respect  to  levies  for 
a  tax  and  tax  p  ;riod  issued  on  or  after 
January  19. 191 19.  even  though  the  IRS 
had  issued  a  levy  prior  to  January  19. 
1999,  with  res]  tect  to  the  same  tax  and 
tax  period? 

A-A4.  Yes. '  'he  IRS  wall  provide 
appropriate  prs-levy  or  post-levy 
notification  to  a  taxpayer  regarding  the 
first  levy  it  inti  snds  to  issue  or  has 
issued  on  or  al  ter  January  19. 1999.  with 
respect  to  a  ta>  and  tax  period,  even 


though  it  had  issued  a  levy  with  respect 
to  that  same  tax  and  tax  period  prior  to 
January  19.  1999. 

Q-A5.  When  will  the  IRS  provide  this 
notice? 

A-A5.  Pursuant  to  section  6330(a)(1). 
beginning  January  19. 1999.  the  IRS  will 
give  a  pre-levy  CDP  Notice  to  the 
taxpayer  of  its  intent  to  levy  on  property 
or  rights  to  property,  other  than  State 
tax  refunds  and  in  jeopardy  levy 
situations,  at  least  30  days  prior  to  the 
first  such  levy  with  respect  to  a  tax  and 
tax  period.  If  the  taxpayer  has  not 
received  a  pre-levy  CDP  Notice  and  the 
IRS  levies  on  a  State  tax  refund  or  issues 
a  jeopardy  levy  on  or  after  January  19. 
1999.  the  IRS  will  provide  a  post-levy 
CDP  Notice  to  the  taxpayer  within  a 
reasonable  time  after  that  levy. 

Q-A6.  What  must  the  pre-levy  CDP 
Notice  include? 

A-A6.  Pursuant  to  section  6330(a)(3), 
the  notification  must  include,  in  simple 
and  nontechnical  terms: 

(i)  The  amount  of  the  unpaid  tax. 

(ii)  Notification  of  the  right  to  a 
hearing. 

(iii)  A  statement  that  the  IRS  intends 
to  levy. 

(iv)  The  taxpayers's  rights  with 
respect  to  the  levy  action,  including  a 
brief  statement  that  sets  forth — 

(A)  The  statutory  provisions  relating 
to  the  levy  and  sale  of  property; 

(B)  The  procedure  applicable  to  the 
levy  and  sale  of  property; 

(C)  The  administrative  appeals 
available  to  the  taxpayer  with  respect  to 
levy  and  sale  and  the  procedures 
relating  to  those  appeals; 

(D)  The  alternatives  available  to 
taxpayers  that  could  prevent  levy  on  the 
property  (including  installment 
agreements); 

(E)  The  statutory  provisions  relating 
to  redemption  of  property  and  the 
release  of  liens  on  property;  and 

(F)  The  procedures  applicable  to  the 
redemption  of  property  and  the  release 
of  liens  on  property. 

Q-A7.  What  must  the  post-levy  CDP 
Notice  include? 

A-A7.  Pursuant  to  section  6330(a)(3), 
the  notification  must  include,  in  simple 
and  nontechnical  terms: 

(i)  The  amount  of  the  unpaid  tax. 

(ii)  Notification  of  the  right  to  a 
hearing. 

(iii)  A  statement  that  the  IRS  has 
levied  upon  the  taxpayer's  State  tax 
refund  or  has  made  a  jeopardy  levy  on 
property  or  rights  to  property  of  the 
taxpayer,  as  appropriate. 

(iv)  The  taxpayer's  rights  with  respect 
to  the  levy  action,  including  a  brief 
statement  that  sets  forth — 

(A)  The  statutory  provisions  relating 
to  the  levy  and  sale  of  property; 


(B)  The  procedures  applicable  to  the 
levy  and  sale  of  property; 

(C)  The  administrative  appeals 
available  to  the  taxpayer  with  respect  to 
levy  and  sale  and  the  procedures 
relating  to  those  appeals; 

(D)  The  alternatives  available  to 
taxpayers  that  could  prevent  any  further 
levies  on  the  taxpayer's  property 
(including  installment  agreements); 

(E)  The  statutory  provisions  relating 
to  redemption  of  property  and  the 
release  of  liens  on  property;  and 

(F)  The  procedures  applicable  to  the 
redemption  of  property  and  the  release 
of  liens  on  property. 

Q-A8.  How  will  this  pre-levy  or  post- 
levy  notification  be  accomplished? 

A-A8.  (i)  The  IRS  will  notify  the 
taxpayer  by  means  of  a  pre-levy  CDP 
Notice  or  a  post-levy  CDP  Notice,  as 
appropriate.  The  additional  information 
IRS  is  required  to  provide,  together  with 
Form  12153.  Request  for  a  Collection 
Due  Process  Hearing,  wrill  be  included 
with  that  Notice.  The  IRS  may  effect 
delivery  of  a  pre-levy  CDP  Notice  (and 
accompanying  materials)  in  one  of  three 
ways: 

(A)  By  delivering  the  notice 
personally  to  the  taxpayer. 

(B)  By  leaving  the  notice  at  the 
taxpayer's  dwelling  or  usual  place  of 
business. 

(C)  By  mailing  the  notice  to  the 
taxpayer  at  the  taxpayer's  last  known 
address  by  certified  or  registered  mail, 
return  receipt  requested. 

(ii)  The  IRS  may  effect  delivery  of  a 
post-levy  CDP  Notice  (and 
accompanying  materials)  in  one  of  three 
ways: 

(A)  By  delivering  the  notice 
personally  to  the  taxpayer. 

(B)  By  leaving  the  notice  at  the 
taxpayer's  dwelling  or  usual  place  of 
business. 

(C)  By  mailing  the  notice  to  the 
taxpayer  at  the  taxpayer's  last  known 
address  by  certified  or  registered  mail. 

Q-A9.  What  are  the  consequences  if 
the  taxpayer  does  not  receive  or  accept 
the  notification  which  was  properly  left 
at  the  taxpayer's  dwelling  or  usual  place 
of  business,  or  properly  sent  by  certified 
or  registered  mail,  return  receipt 
requested,  to  the  taxpayer's  last  known 
address? 

A-A9.  Notification  properly  sent  to 
the  taxpayer's  last  known  address  or  left 
at  the  taxpayer's  dwelling  or  usual  place 
of  business  is  sufficient  to  start  the  30- 
day  period  within  which  the  taxpayer 
may  request  a  CDP  hearing.  Actual 
receipt  is  not  a  prerequisite  to  the 
validity  of  the  notice. 

Q-AIO.  What  if  the  taxpayer  does  not 
receive  the  CDP  Notice  because  the  IRS 
did  not  send  that  notice  by  certified  or 
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registered  mail  to  the  taxpayer's  last 
known  address,  or  failed  to  leave  it  at 
the  dwelling  or  usual  place  of  business 
of  the  taxpayer,  and  the  taxpayer  fails  to 
request  a  CDP  hearing  with  Appeals 
within  the  30-day  period  commencing 
the  day  after  the  date  of  the  CDP  Notice? 

A-AIO.  When  the  IRS  determines  that 
it  failed  properly  to  provide  a  taxpayer 
with  a  CDP  Notice,  it  will  promptly 
provide  the  taxpayer  with  a  substitute 
CDP  Notice  and  provide  the  taxpayer 
with  an  opportunity  to  request  a  CDP 
hearing. 

(4)  Examples.  The  following  examples 
illustrate  the  principles  of  this 
paragraph  (a): 

Example  1.  Prior  to  January  19, 1999,  the 
IRS  issues  a  continuous  levy  on  a  taxpayer's 
wages  and  a  levy  on  that  taxpayer's  fixed 
right  to  future  payments.  The  IRS  is  not 
required  to  release  either  levy  on  or  after 
January  19, 1999,  until  the  requirements  of 
section  6343(a)(1)  are  met.  The  taxpayer  is 
not  entitled  to  a  CDP  Notice  or  a  CDP  hearing 
under  section  6330  with  respect  to  either 
levy  because  both  levy  actions  were  initiated 
prior  to  January  f9, 1999. 

Example  2.  "The  same  facts  as  in  Example 
1,  except  the  IRS  intends  to  levy  upon  a 
taxpayer's  bank  account  on  or  after  January 
19, 1999.  The  taxpayer  is  entitled  to  a  pre- 
levy  CDP  Notice  with  respect  to  this 
proposed  new  levy. 

(b)  Entitlement  to  a  CDP  hearing— {1) 
In  general.  A  taxpayer  is  entitled  to  one 
CDP  hearing  with  respect  to  the  tax  and 
tax  period  covered  by  the  pre-levy  or 
post-levy  CDP  Notice  provided  the 
taxpayer.  The  taxpayer  must  request 
such  a  hearing  within  the  30-day  period 
commencing  on  the  day  after  the  date  of 
the  CDP  Notice. 

(2)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (b)  as 
follows: 

Q-Bl.  Is  the  taxpayer  entitled  to  a 
CDP  hearing  where  a  levy  for  State  tax 
refunds  is  served  on  or  after  January  19, 
1999,  even  though  the  IRS  had 
previously  served  other  levies  prior  to 
January  19, 1999,  seeking  to  collect  the 
taxes  owed  for  the  same  period? 

A-Bl.  Yes.  The  taxpayer  is  entitled  to 
a  CDP  hearing  under  section  6330  for 
the  tax  and  tax  period  set  forth  in  such 
a  levy  issued  on  or  after  January  19, 
1999. 

Q-B2.  Is  the  taxpayer  entitled  to  a 
CDP  hearing  when  the  IRS,  more  than 
30  days  after  issuance  of  a  CDP  Notice 
with  respect  to  a  tax  period,  provides 
subsequent  notice  to  that  taxpayer  that 
it  intends  to  levy  on  property  or  rights 
to  property  of  the  taxpayer  for  the  same 
tax  and  tax  period  shown  on  the  CDP 
Notice? 

A-B2.  No.  Under  section  6330,  only 
the  first  pre-levy  or  post-levy  Notice 


with  respect  to  liabilities  for  a  tax  and 
tax  period  constitutes  a  CDP  Notice.  If 
the  taxpayer  does  not  timely  request  a 
CDP  hearing  with  Appeals  following 
that  first  notification,  the  taxpayer 
foregoes  the  right  to  a  CDP  hearing  with 
Appeals  and  judicial  review  of 
Appeals's  determination  with  respect  to 
collection  activity  relating  to  that  tax 
and  tax  period.  The  IRS  generally 
provides  additional  notices  or 
reminders  (reminder  notifications)  to 
the  taxpayer  of  its  intent  to  levy  when 
no  collection  action  has  occurred  within 
180  days  of  a  proposed  levy.  Under  such 
circumstances  a  taxpayer,  however,  may 
request  an  equivalent  hearing  as 
described  in  paragraph  (i)  of  this 
section. 

Q-B3.  When  the  IRS  provides  a 
taxpayer  with  a  substitute  CDP  Notice 
and  the  taxpayer  timely  requests  a  CDP 
hearing,  is  the  taxpayer  entitled  to  a 
CDP  Hearing  before  Appeals? 

A-B3.  Yes.  Unless  the  taxpayer 
provides  the  IRS  a  written  withdrawal 
of  the  request  that  Appeals  conduct  a 
CDP  hearing,  the  taxpayer  is  entitled  to 
a  CDP  hearing  before  Appeals. 
Following  the  hearing,  Appeals  will 
issue  a  Notice  of  Determination,  and  the 
taxpayer  is  entitled  to  seek  judicial 
review  of  that  Notice  of  Determination. 

Q-B4.  If  the  IRS  sends  a  second  CDP 
Notice  under  section  6330  (other  than  a 
substitute  CDP  Notice)  for  a  tax  period 
and  with  respect  to  an  {unoimt  of 
unpaid  tax  for  which  a  section  6330 
CDP  Notice  was  previously  sent,  is  the 
taxpayer  entitled  to  a  second  section 
6330  CDP  hearing? 

A-B4.  No.  The  taxpayer  is  entitled  to 
only  one  CDP  hearing  imder  section 
6330  with  respect  to  the  tax  and  tax 
period.  The  taxpayer  must  request  the 
CDP  hearing  within  30  days  of  the  date 
of  the  first  CDP  Notice  provided  for  that 
tax  and  tax  period. 

Q-B5.  Will  the  IRS  give  pre-levy  or 
post-levy  CDP  Notices  to  known 
nominees  of,  persons  holding  property 
of,  or  persons  holding  property  subject 
to  a  lien  vdth  respect  to  the  taxpayer? 

A-B5.  No.  Such  person  is  not  the 
person  described  in  section  6331(a)  and 
is,  therefore,  not  entitled  to  a  CDP 
hearing  or  an  equivalent  hearing  (as 
discussed  in  paragraph  (i)  of  this 
section).  Such  person,  however,  may 
seek  reconsideration  by  the  IRS  office 
collecting  the  tax,  assistance  from  the 
National  Taxpayer  Advocate,  or  an 
administrative  hearing  before  Appeals 
under  its  Collection  Appeals  Program. 
However,  any  such  administrative 
hearing  would  not  be  a  CDP  hearing 
under  section  6330  and  any 
determination  or  decision  resulting  from 


the  hearing  would  not  be  subject  to 
judicial  review. 

(c)  Requesting  a  CDP  hearing — (1)  In 
general.  Where  a  taxpayer  is  entitled  to 
a  CDP  hearing  under  section  6330,  such 
a  hearing  must  be  requested  during  the 
30-day  period  that  commences  that  day 
after  the  date  of  the  CDP  Notice. 

(2)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (c)  as 
follows: 

Q-Cl.  What  must  a  taxpayer  do  to 
obtain  a  CDP  hearing? 

A-Cl.  (i)  The  taxpayer  must  make  a 
request  in  writing  for  a  CDP  hearing.  A 
written  request  in  any  form  which 
requests  a  CDP  hearing  will  be 
acceptable.  The  request  must  include 
the  taxpayer's  name,  address,  and 
daytime  telephone  niunber,  and  must  be 
signed  by  the  taxpayer  or  the  taxpayer's 
authorized  representative  and  dated. 
Included  with  the  CDP  Notice  will  be  a 
Form  12153,  Request  for  a  Collection 
Due  Process  Hearing,  that  can  be  used 
by  the  taxpayer  in  requesting  a  CDP 
hearing.  The  Form  12153  requests  the 
following  information: 

(A)  The  taxpayer's  name,  address, 
daytime  telephone  niunber,  and 
taxpayer  identification  number  (SSN  or 

•nN). 

(B)  The  type  of  tax  involved. 

(C)  The  tax  period  at  issue. 

(D)  A  statement  that  the  taxpayer 
requests  a  hearing  with  Apf>eals 
concerning  the  proposed  collection 
activity. 

(E)  The  reason  or  reasons  why  the 
taxpayer  disagrees  with  the  proposed 
collection  action. 

(ii)  Taxpayers  are  encouraged  to  use  a 
Form  12153  in  requesting  a  CDP  hearing 
so  that  such  a  request  can  be  readily 
identified  and  forwarded  to  Appeals. 
Taxpayers  may  obtain  a  copy  of  Form 
12153  by  contacting  the  IRS  office  that 
issued  the  CDP  Notice  or  by  calling,  toll 
bee,  1-800-829-3676. 

Q-C2.  Must  the  request  for  the  CDP 
hearing  be  in  writing? 

A-C2.  Yes.  There  are  several  reasons 
why  the  request  for  a  CDP  hearing  must 
be  in  writing.  First,  the  filing  of  a  timely 
request  for  a  CDP  hearing  is  the  first 
step  in  what  may  result  in  a  court 
proceeding.  A  written  request  will 
provide  proof  that  the  CDP  hearing  was 
requested  and  thus  permit  the  court  to 
verify  that  it  has  jurisdiction  over  any 
subsequent  appeal  of  the  Notice  of 
Determination  issued  by  Appeals.  In 
addition,  the  receipt  of  the  written 
request  will  establish  the  date  on  which 
the  periods  of  limitation  under  section 
6502  (relating  to  collection  after 
assessment),  section  6531  (relating  to 
criminal  prosecutions),  and  section 
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6532  (relating  t^  suits)  are  suspended  as 
a  result  of  the  CJDP  hearing  and  any 
judicial  appeal.  Moreover,  because  the 
IRS  anticipates  that  taxpayers  will 
contact  the  IRSJoffice  that  issued  the 
CDP  Notice  for  further  information,  for 
help  in  filling  dut  Form  12153,  or  in  an 
attempt  to  resofve  their  liabilities  prior 
to  going  through  the  CDP  hearing 
process,  the  reduirement  of  a  written 
request  should  help  to  prevent  any 
misunderstanding  as  to  whether  a  CDP 
hearing  has  beein  requested.  If  the 
information  requested  on  Form  12153  is 
furnished  by  th^  taxpayer,  the  written 
request  will  also  help  to  establish  the 
issues  for  which  the  taxpayer  seeks  a 
determination  by  Appeals. 

Q-C3.  When  must  a  taxpayer  request 
a  CDP  hearing  ^ith  respect  to  a  CDP 
Notice  issued  Under  section  6330? 

A-C3.  A  taxpayer  must  submit  a 
written  requesSfor  a  CDP  hearing  with 
respect  to  a  CDP  Notice  issued  under 
section  6330  wjthin  the  30-day  period 
commencing  tl^e  day  after  the  date  of 
the  CDP  Notice!  This  period  is  slightly 
different  from  t|ie  period  allowed 
taxpayers  to  submit  a  written  request  for 
a  CDP  hearing  yvith  respect  to  a  CDP 
Notice  issued  Under  section  6320.  For  a 
CDP  Notice  issjied  under  section  6320, 
a  taxpayer  must  submit  a  written 
request  for  a  CDP  hearing  within  the  30- 
day  period  coramencing  the  day  after 
the  end  of  the  (ve  business  day  period 
following  the  filing  of  the  notice  of 
federal  tax  liea(NFTL). 

Q-C4.  How  irill  the  timeliness  of  a 
taxpayer's  written  request  for  a  CDP 
hearing  be  determined? 

A-C4.  The  niles  under  section  7502 
and  the  regulations  thereunder  and 
section  7503  aid  the  regulations 
thereunder  wil^  apply  to  determine  the 
timeliness  of  tlje  taxpayer's  request  for 
a  CDP  hearing,  if  properly  transmitted 
and  addressed  as  provided  in  A-C6  of 
this  paragraph  1(c)(2). 

Q--C5.  Is  tiiej30-day  period  within 
which  a  taxpa3|er  must  make  a  request 
for  a  CDP  hearing  extended  because  the 
taxpayer  resides  outside  the  United 
States?  I 

A-C5.  No.  Section  6330  does  not 
make  provision  for  such  a  circumstance. 
Accordingly,  all  taxpayers  who  want  a 
CDP  hearing  under  section  6330  must 
request  such  a  [hearing  within  the  30- 
day  period  coiimencing  the  day  after 
the  date  of  the  CDP  Notice. 

Q-C6.  Wher^ should  the  written 
request  for  a  CJDP  hearing  be  sent? 

A-C6.  The  v^itten  request  for  a  CDP 
hearing  should  be  filed  with  the  IRS 
office  that  issufcd  the  CDP  Notice  at  the 
address  indicated  on  the  CDP  Notice.  If 
the  address  of  that  office  is  not  known, 
the  request  m^  be  sent  to  the  District 


Director  serving  the  district  of  the 
taxpayer's  residence  or  principal  place 
of  business.  If  the  taxpayer  does  not 
have  a  residence  or  principal  place  of 
business  in  the  United  States,  the 
request  may  be  sent  to  the  Director, 
Philadelphia  Service  Center. 

Q-C7.  What  will  happen  if  the 
taxpayer  does  not  request  a  section  6330 
CDP  hearing  in  writing  within  the  30- 
day  period  commencing  on  the  day  after 
the  date  of  the  CDP  Notice? 

A-C7.  If  the  taxpayer  does  not  request 
a  CDP  hearing  with  Appeals  within  the 
30-day  period  commencing  the  day  after 
the  date  of  the  CDP  Notice,  the  taxpayer 
will  forego  the  right  to  a  CDP  hearing 
under  section  6330  with  respect  to  the 
tax  and  tax  period  or  periods  shown  on 
the  CDP  Notice.  In  addition,  the  IRS  will 
be  free  to  pursue  collection  action  at  the 
conclusion  of  the  30-day  period 
following  the  date  of  the  CDP  Notice. 
The  taxpayer  may,  however,  request  an 
equivalent  hearing.  See  paragraph  (i)  of 
this  section. 

Q-C8.  When  must  a  taxpayer  request 
a  CDP  hearing  with  respect  to  a 
substitute  CDP  Notice? 

A-C8.  A  CDP  hearing  with  respect  to 
a  substitute  CDP  Notice  must  be 
requested  in  writing  by  the  taxpayer 
prior  to  the  end  of  \he  30-day  period 
commencing  the  day  after  the  date  of 
the  substitute  CDP  Notice. 

Q-C9.  Can  taxpayers  attempt  to 
resolve  the  matter  of  the  proposed  levy 
with  an  officer  or  employee  of  the  IRS 
office  collecting  the  tax  Hability  stated 
on  the  CDP  Notice  either  before  or  after 
requesting  a  CDP  hearing? 

A^9.  Yes.  Taxpayers  are  encouraged 
to  discuss  their  concerns  with  the  IRS 
office  collecting  the  tax,  either  before  or 
after  they  request  a  CDP  hearing.  If  such 
a  discussion  occurs  before  a  request  is 
made  for  a  CDP  hearing,  the  matter  may 
be  resolved  without  the  need  for 
Appeals  consideration.  However,  these 
discussions  do  not  suspend  the  running 
of  the  30-day  period  within  which  the 
taxpayer  is  required  to  request  a  CDP 
hearing,  nor  do  they  extend  that  30-day 
period.  If  discussions  occur  after  the 
request  for  a  CDP  hearing  is  filed  and 
the  taxpayer  resolves  the  matter  with 
the  IRS  office  collecting  the  tax,  the 
taxpayer  may  withdraw  in  writing  the 
request  that  a  CDP  hearing  be  conducted 
by  Appeals.  The  taxpayer  can  also 
waive  in  writing  some  or  all  of  the 
requirements  regarding  the  contents  of 
the  Notice  of  Determination. 

(d)  Conduct  of  CDP  hearing— {'I)  In 
general.  If  a  taxpayer  requests  a  CDP 
hearing  under  section  6330(a)(3)(B)  (and 
does  not  withdraw  that  request),  the 
CDP  hearing  will  be  held  with  Appeals. 
The  taxpayer  is  entitled  to  only  one  CDP 


hearing  under  section  6330  with  respect 
to  the  tax  and  tax  period  or  periods 
shown  on  the  CDP  Notice.  To  the  extent 
practicable,  the  CDP  hearing  requested 
imder  section  6330  will  be  held  in 
conjunction  with  any  CDP  hearing  the 
taxpayer  requests  under  section  6320.  A 
CDP  hearing  will  be  conducted  by  an 
employee  or  officer  of  Appeals  who  has 
had  no  involvement  with  respect  to  the 
tax  for  the  tax  period  or  periods  covered 
by  the  hearing  prior  to  the  first  CDP 
hearing  under  section  6320  or  section 
6330,  unless  the  taxpayer  waives  that 
requirement. 

C2)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (d)  as 
follows: 

Q-Dl.  Under  what  circumstances  can 
a  taxpayer  receive  more  than  one  CDP 
hearing  with  respect  to  a  tax  period? 

A-Dl.  The  taxpayer  may  receive  more 
than  one  CDP  hearing  with  respect  to  a 
tax  period  where  the  tax  involved  is  a 
different  type  of  tax  (for  example,  an 
employment  tax  liability,  where  the 
original  CDP  hearing  for  the  tax  period 
involved  an  income  tax  liability),  or 
where  the  same  type  of  tax  for  the  same 
period  is  involved,  but  where  the 
amount  of  the  tax  has  changed  as  a 
result  of  an  additional  assessment  of  tax 
for  that  period  or  an  additional 
accuracy-related  or  filing  delinquency 
penalty  has  been  assessed.  The  taxpayer 
is  not  entitled  to  another  CDP  hearing  if 
the  additional  assessment  represents 
accruals  of  interest  or  accruals  of 
penalties. 

Q-D2.  Will  a  CDP  hearing  with 
respect  to  one  tax  period  be  combined 
with  a  CDP  hearing  with  respect  to 
another  tax  period? 

A-D2.  To  the  extent  practicable,  a 
hearing  with  respect  to  one  tax  period 
shown  on  a  CDP  Notice  will  be 
combined  with  any  and  all  other 
hearings  to  which  the  taxpayer  may  be 
entitled  with  respect  to  other  tax 
periods  shown  on  the  CDP  Notice. 

Q-D3.  Will  a  CDP  hearing  under 
section  6330  be  combined  with  a  CDP 
hearing  under  section  6320? 

A-D3.  To  the  extent  it  is  practicable, 
a  CDP  hearing  under  section  6330  will 
be  held  in  conjimction  with  a  CDP 
hearing  under  section  6320. 

Q-D4.  What  is  considered  to  be  prior 
involvement  by  an  employee  or  officer 
of  Appeals  with  respect  to  the  tax  and 
tax  period  or  periods  involved  in  the 
hearing? 

A-D4.  Prior  involvement  by  an 
employee  or  officer  of  Appeals  includes 
participation  or  involvement  in  an 
Appeals  hearing  (other  than  a  CDP 
hearing  held  under  either  section  6320 
or  section  6330)  that  the  taxpayer  may 
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have  had  with  respect  to  the  tax  and  tax 
period  shown  on  die  CDP  Notice. 

Q-D5.  How  can  a  taxpayer  waive  the 
requirement  that  the  officer  or  employee 
of  Appeals  had  no  prior  involvement 
with  respect  to  the  tax  and  tax  period 
or  periods? 

A-D5.  The  taxpayer  must  sign  a 
written  waiver. 

(e)  Matters  considered  at  CDP 
hearing — (1)  In  general.  Appeals  has  the 
authority  to  determine  the  validity, 
sufficiency,  and  timeliness  of  any  CDP 
Notice  given  by  the  IRS  and  of  any 
request  for  a  CDP  hearing  that  is  made 
by  a  taxpayer.  Prior  to  issuance  of  a 
determination,  the  hearing  officer  is 
required  to  obtain  verification  from  the 
IRS  office  collecting  the  tax  that  the 
requirements  of  any  applicable  law  or 
administrative  procedure  have  been 
met.  The  taxpayer  may  raise  any 
relevant  issue  relating  to  the  unpaid  tax 
at  the  hearing,  including  appropriate 
spousal  defenses,  challenges  to  the 
appropriateness  of  the  proposed 
collection  action,  and  offers  of 
collection  alternatives.  The  taxpayer 
also  may  raise  challenges  to  the 
existence  or  amount  of  the  tax  liabiUty 
for  any  tax  period  shown  on  the  CDP 
Notice  if  the  taxpayer  did  not  receive  a 
statutory  notice  of  deficiency  for  that  tax 
liability  or  did  not  otherwise  have  an 
opportunity  to  dispute  that  tax  liability. 
Finally,  the  taxpayer  may  not  raise  an 
issue  that  was  raised  and  considered  at 
a  previous  CDP  hearing  under  section 
6320  or  in  any  other  previous 
administrative  or  judicial  proceeding  if 
the  taxpayer  participated  meaningfully 
in  such  hearing  or  proceeding. 
Taxpayers  will  be  expected  to  provide 
all  relevant  information  requested  by 
Appeals,  including  financial  statements, 
for  its  consideration  of  the  facts  and 
issues  involved  in  the  hearing. 

(2)  Spousal  defenses.  A  taxpayer  may 
raise  any  appropriate  spousal  defenses 
at  a  CDP  hearing.  To  claim  a  spousal 
defense  under  section  6015,  the 
taxpayer  must  do  so  in  writing 
according  to  rules  prescribed  by  the 
Secretary.  Spousal  defenses  raised 
under  section  6015  in  a  CDP  hearing  are 
governed  in  ail  respects  by  the 
provisions  of  section  6015  and  the 
procedures  prescribed  by  the  Secretary 
thereunder. 

(3)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (e)  as 
follows: 

Q-El.  What  factors  will  Appeals 
consider  in  making  its  determination? 

A-El.  Appeals  will  consider  the 
following  matters  in  making  its 
determination: 


(i)  WheUier  the  IRS  met  the 
requirements  of  any  applicable  law  or 
administrative  procedure. 

(ii)  Any  issues  appropriately  raised  by 
the  taxpayer  relating  to  the  unpaid  tax. 

(iii)  Any  appropriate  spousal  defenses 
raised  by  the  taxpayer. 

(iv)  Any  challenges  made  by  the 
taxpayer  to  the  appropriateness  of  the 
proposed  collection  action. 

(v)  Any  offers  by  the  taxpayer  for 
collection  alternatives. 

(vi)  Whether  the  proposed  collection 
action  balances  the  need  for  the  efficient 
collection  of  taxes  and  the  legitimate 
concern  of  the  taxpayer  that  any 
collection  action  be  no  more  intrusive 
tlian  necessary. 

Q-E2.  When  is  a  taxpayer  entitled  to 
challenge  the  existence  or  amount  of  the 
tax  liability  specified  in  the  CDP  Notice? 

A-E2.  A  taxpayer  is  entitled  to 
challenge  the  existence  or  amount  of  the 
tax  liability  specified  in  the  CDP  Notice 
if  the  taxpayer  did  not  receive  a 
statutory  notice  of  deficiency  for  such 
liability  or  did  not  otherwise  have  an 
opportunity  to  dispute  such  liability. 
Receipt  of  a  statutory  notice  of 
deficiency  for  this  purpose  means 
receipt  in  time  to  petition  the  Tax  Court 
for  a  redetermination  of  the  deficiency 
asserted  in  the  notice  of  deficiency.  An 
opportunity  to  dispute  a  liability 
includes  a  prior  opportunity  for  a 
conference  with  Appeals  that  was 
offered  either  before  or  after  the 
assessment  of  the  liability. 

Q-E3.  Are  spousal  defenses  subject  to 
the  limitations  imposed  under  section 
6330(c)(2)(B)  on  a  taxpayer's  right  to 
challenge  the  tax  liability  specified  in 
the  CDP  Notice  at  a  CDP  hearing? 

A-E3.  No.  The  limitations  imposed 
under  section  6330(c)(2)(B)  do  not  apply 
to  spousal  defenses.  A  spousal  defense 
raised  under  section  6015  is  governed 
by  that  section;  therefore  any  limitations 
under  section  6015  will  apply. 

Q-E4.  May  a  taxpayer  raise  at  a  CDP 
hearing  a  spousal  defense  under  section 
6015  if  that  defense  was  raised  and 
considered  in  a  prior  judicial 
proceeding  that  has  become  final? 

A-E4.  No.  A  taxpayer  is  precluded  by 
Umitations  under  section  6015  from 
raising  a  spousal  defense  under  section 
6015  in  a  CDP  hearing  under  these 
circumstances. 

Q-E5.  What  collection  alternatives  are 
available  to  the  taxpayer? 

A-E5.  Collection  alternatives  would 
include,  for  example,  a  proposal  to 
withhold  the  proposed  or  future 
collection  action  in  circumstances  that 
will  facilitate  the  collection  of  the  tax 
liabiUty,  an  installment  agreement,  an 
offer-in-compromise,  the  posting  of  a 
bond,  or  the  substitution  of  other  assets. 


Q-E6.  What  issues  may  a  taxpayer 
raise  in  a  CDP  hearing  under  section 
6330  if  he  previously  received  a  notice 
under  section  6320  with  respect  to  the 
same  tax  and  tax  period  and  did  not 
request  a  CDP  hearing  with  respect  to 
that  notice? 

A-E6.  The  taxpayer  may  raise 
appropriate  spousal  defenses, 
challenges  to  the  appropriateness  of  the 
proposed  collection  action,  and  offers  of 
collection  alternatives.  The  existence  or 
amount  of  the  tax  liability  for  the  tax  for 
the  tax  period  shown  in  the  CDP  Notice 
may  be  challenged  only  if  the  taxpayer 
did  not  already  have  an  opportunity  to 
dispute  that  tax  liabiUty.  Where  the 
taxpayer  previously  received  a  CDP 
Notice  under  section  6320  with  respect 
to  the  same  tax  and  tax  period  and  did 
not  request  a  CDP  hearing  with  respect 
to  that  earlier  CDP  Notice,  the  taxpayer 
already  had  an  opportunity  to  dispute 
the  existence  or  amount  of  the 
underlying  tax  liability. 

Q-E7.  How  will  Appeals  issue  its 
determination? 

A-E7.  (i)  Taxpayers  will  be  sent  a 
dated  Notice  of  Determination  by 
certified  or  registered  mail.  The  Notice 
of  Determination  will  set  forth 
Appeals's  findings  and  decisions: 

(A)  It  will  state  whether  the  IRS  met 
the  requirements  of  any  apphcable  law 
or  administrative  procedure. 

(B)  It  will  resolve  any  issues 
appropriately  raised  by  the  taxpayer 
relating  to  the  unpaid  tax. 

(C)  It  will  include  a  decision  on  any 
appropriate  spousal  defenses  raised  by 
the  taxpayer. 

(D)  It  will  include  a  decision  on  any 
challenges  made  by  the  taxpayer  to  the 
appropriateness  of  the  collection  action. 

(E)  It  will  respond  to  any  offers  by  the 
taxpayer  for  collection  alternatives. 

(F)  It  will  address  whether  the 
proposed  collection  action  represents  a 
balance  between  the  need  for  the 
efficient  collection  of  taxes  and  the 
legitimate  concern  of  the  taxpayer  that 
any  collection  action  be  no  more 
intrusive  than  necessary. 

(ii)  The  Notice  of  Determination  wall 
also  set  forth  any  agreements  that 
Appeals  reached  with  the  taxpayer,  any 
reUef  given  the  taxpayer,  and  any 
actions  the  taxpayer  and/or  the  IRS  are 
required  to  take.  Lastly,  the  Notice  of 
Determination  will  advise  the  taxpayer 
of  his  right  to  seek  judicial  review 
within  30  days  of  the  date  of  the  Notice 
of  Determination. 

(iii)  Because  taxpayers  are  encouraged 
to  discuss  their  concerns  with  the  IRS 
office  collecting  the  tax  or  filing  the 
NFTL,  certain  matters  that  might  have 
been  raised  at  a  CDP  hearing  may  be 
resolved  without  the  need  for  Appeals 
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consideration.  1  Jnless  as  a  result  of  these 
discussions,  th(  <  taxpayer  agrees  in 
writing  to  withflraw  the  request  that 
Appeals  conduct  a  CDP  hearing, 
Appeals  will  still  issue  a  Notice  of 
Determination,  put  the  taxpayer  can 
waive  in  writing  Appeals's 
consideration  ctf  some  or  all  of  the 
matters  it  would  otherwise  consider  in 
making  its  determination. 

Q-E8.  Is  ther^  a  time  limit  on  the  CDP 
hearings  or  on  ivhen  Appeals  must  issue 
a  Notice  of  Detirmination? 

A-E8.  No.  Appeals  will,  however, 
attempt  to  conduct  CDP  hearings  as 
expeditiously  as  possible. 

Q-E9.  Why  ik  the  Notice  of 
Determination  ^d  its  date  important? 

A-E9.  The  Nfcitice  of  Determination 
will  set  forth  Abpeals's  findings  and 
decisions  with  respect  to  the  matters  set 
forth  in  A-El  of  this  paragraph  (e)(3). 
The  date  of  the  Notice  of  Determination 
establishes  the  begirming  date  of  the  30- 
day  period  within  which  the  taxpayer  is 
permitted  to  seek  judicial  review  of 
Appeals's  determination. 

(4)  Examples.  The  following  examples 
illustrate  the  principles  of  this 
paragraph  (e). 

Example  1.  The  IRS  sends  a  staUitory 
notice  of  deficiency  to  the  taxpayer  at  his  last 
known  address  aeserting  a  deficiency  for  the 
tax  year  1995.  The  taxpayer  receives  the 
notice  of  deficiency  in  time  to  petition  the 
Tax  Court  for  a  redetermination  of  the 
asserted  deficiency.  The  taxpayer  does  not 
timely  file  a  petijion  with  the  Tax  Court.  The 
taxpayer  is  therefore  precluded  from 
challenging  the  Existence  or  amount  of  the 
tax  liability  in  a  Subsequent  CDP  hearing. 

Example  2.  Saine  facts  as  in  Example  1, 
except  the  taxpayer  does  not  receive  the 
notice  of  deficiency  in  time  to  petition  the 
Tax  Court.  The  taxpayer  is  not.  therefore, 
precluded  from  Challenging  the  existence  or 
amount  of  the  taic  liability  in  a  subsequent 
CDP  hearing.      j 

Example  3.  The  IRS  properly  assesses  a 
trust  fund  recovtry  f)enalty  against  the 
taxpayer.  The  IRB  offers  the  taxpayer  the 
opportunity  for  a  conference  at  which  the 
taxpayer  would  pave  the  opportunity  to 
dispute  the  assejsed  liability.  The  taxpayer 
declines  the  opportunity  to  participate  in 
such  a  conferenoe.  The  taxpayer  is  precluded 
from  challenging  the  existence  or  amount  of 
the  tax  liability  Jp  a  subsequent  CDP  bearing. 

(f)  Judicial  review  of  Notice  of 
Determinafjonj— (1)  In  general.  Unless 
the  taxpayer  provides  the  IRS  a  written 
withdrawal  of  the  request  that  Appeals 
conduct  a  CDI^  hearing.  Appeals  is 
required  to  issiie  a  Notice  of 
Determination!  in  all  cases  where  a 
taxpayer  has  timely  requested  a  CDP 
hearing.  The  taxpayer  may  appeal  such 
determinations  made  by  Appeals  within 
30  days  after  t|ie  date  of  the  Notice  of 
Determination  to  the  Tax  Court  or  a 


district  court  of  the  United  States,  as 
appropriate. 

(2)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (f)  as 
follows: 

Q-Fl.  What  must  a  taxpayer  do  to 
obtain  judicial  review  of  a  Notice  of 
Determination? 

A-Fl.  Subject  to  the  jiuisdictional 
limitations  described  in  A-F2  of  this 
paragraph  (f)(2),  the  taxpayer  must, 
within  the  30-day  period  commencing 
the  day  after  the  date  of  the  Notice  of 
Determination,  appeal  Appeals's 
determination  to  the  Tax  Court  or  to  a 
district  court  of  the  United  States. 

Q-F2.  With  respect  to  the  relief 
available  to  the  taxpayer  under  section 
6015(b)  or  (c),  what  is  the  time  frame 
within  whfch  a  taxpayer  may  seek  Tax 
Court  review  of  Appeals's  determination 
following  a  CDP  hearing? 

A-F2.  If  the  taxpayer  seeks  Tax  Court 
review  not  only  of  Appeals's  denial  of 
relief  under  section  6015(b)  or  (c),  but 
also  of  relief  with  respect  to  other  issues 
raised  in  the  CDP  hearing,  the  taxpayer 
should  request  Tax  Coiut  review  writhin 
the  30-day  period  commencing  the  day 
after  the  date  of  the  Notice  of 
Determination.  If  the  taxpayer  only 
wants  Tax  Court  review  of  Appeals's 
denial  of  relief  imder  section  6015(b)  or 
(c),  the  taxpayer  should  request  review 
by  the  Tax  Coiul,  as  provided  by  section 
6015(e),  within  90  days  of  Appeals's 
determination.  If  a  request  for  Tax  Covut 
review  is  filed  after  the  30-day  period 
for  seeking  judicial  review  under 
section  6330.  then  only  the  taxpayer's 
section  6015(b)  or  (c)  claims  may  be 
reviewable  by  the  Tax  Court. 

Q-F3.  Where  should  a  taxpayer  direct 
a  request  for  judicial  review  of  a  Notice 
of  Determination? 

A-F3.  If  the  Tax  Court  would  have 
jurisdiction  over  the  type  of  tax 
specified  in  the  CDP  Notice  (for 
example,  income  and  estate  teixes),  then 
the  taxpayer  must  seek  judicial  review 
by  the  Tax  Court.  If  the  tax  liability 
arises  irom  a  type  of  tax  over  which  the 
Tax  Coiut  would  not  have  jurisdiction, 
then  the  taxpayer  must  seek  judicial 
review  by  a  district  court  of  the  United 
States  in  accordance  with  Title  28  of  the 
United  States  Code. 

Q-F4.  What  happens  if  the  taxpayer 
timely  appeals  Appeals's  determination 
to  the  incorrect  court? 

A-F4.  If  the  coiul  to  which  the 
taxpayer  directed  a  timely  appeal  of  the 
Notice  of  Determination  determines  that 
the  appeal  was  to  the  incorrect  court 
(because  of  jurisdictional,  venue  or 
other  reasons),  the  taxpayer  will  have  30 
days  after  the  court's  determination  to 


that  effect  within  which  to  file  an 
appeal  to  the  correct  court. 

Q-F5.  What  issue  or  issues  may  the 
taxpayer  raise  before  the  Tax  Court  or 
before  a  district  court  if  the  taxpayer 
disagrees  with  the  Notice  of 
Determination? 

A-F5.  In  seeking  Tax  Court  or  district 
court  review  of  Appeals's  Notice  of 
Determination,  the  taxpayer  can  only 
ask  the  court  to  consider  an  issue  that 
was  raised  in  the  taxpayer's  CDP 
hearing. 

(g)  Effect  of  request  for  CDP  bearing 
and  judicial  review  on  periods  of 
limitation — (1)  In  general.  The  periods 
of  limitation  under  section  6502 
(relating  to  collection  after  assessment), 
section  6531  (relating  to  criminal 
prosecutions),  and  section  6532  (relating 
to  suits)  are  suspended  until  the  date 
the  IRS  receives  the  taxpayer's  written 
withdrawal  of  the  request  for  a  CDP 
hearing  by  Appeals  or  the  determination 
resulting  from  the  CDP  hearing  becomes 
final  by  expiration  of  the  time  for 
seeking  review  or  reconsideration.  In  no 
event  shall  any  of  these  periods  of 
limitation  expire  before  the  90th  day 
after  the  date  on  which  the 
determination  with  respect  to  such 
hearing  becomes  final  upon  expiration 
of  the  time  for  seeking  review  or 
reconsideration. 

(2)  Questions  and  answers.  The 
questions  emd  answers  illustrate  the 
provisions  of  this  paragraph  (g)  as 
follows: 

Q-Gl.  For  what  period  of  time  will 
the  periods  of  limitation  under  section 
6502,  section  6531,  and  section  6532 
remain  suspended  if  the  taxpayer  timely 
requests  a  CDP  hearing  concerning  a 
pre-levy  or  post-levy  CDP  Notice? 

A-Gl .  The  suspension  period 
commences  on  the  date  the  IRS  receives 
the  taxpayer's  written  request  for  a  CDP 
hearing.  "The  suspension  period 
continues  vmtil  the  IRS  receives  a 
written  withdrawal  by  the  taxpayer  of 
the  request  for  a  CDP  hearing  or  the 
determination  resulting  from  the  CDP 
hearing  becomes  final  by  expiration  of 
the  time  for  seeking  its  review  or 
reconsideration.  In  no  event  shall  any  of 
these  periods  of  limitation  expire  before 
the  90rth  day  after  the  day  on  which 
there  is  a  final  determination  with 
respect  to  such  hearing.  The  periods  of 
limitation  that  are  suspended  xmder 
section  6330  are  those  which  apply  to 
the  taxes  and  the  tax  period  or  periods 
to  which  the  CDP  Notice  relates. 

Q-G2.  For  what  period  of  time  will 
the  periods  of  limitation  under  section 
6502,  section  6531,  and  section  6532  be 
suspended  if  the  taxpayer  does  not 
request  a  CDP  hearing  concerning  the 
CDP  Notice,  or  the  taxpayer  requests  a 
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CDP  hearing,  but  his  request  is  not 
timely? 

A-G2.  Under  either  of  these 
circumstances,  section  6330  does  not 
provide  for  a  suspension  of  the  periods 
of  limitation. 

(3)  Examples.  The  following  examples 
illustrate  the  principles  of  this 
paragraph  (g). 

Example  1.  The  period  of  limitation  under 
section  6502  with  respect  to  the  taxpayer's 
tax  period  listed  in  the  CDP  Notice  will 
expire  on  August  1, 1999.  The  IRS  sent  a  CDP 
Notice  to  the  taxpayer  on  April  30, 1999.  The 
taxpayer  timely  requested  a  CDP  hearing.  The 
IRS  received  this  request  on  May  15,  1999. 
Appeals  sends  the  taxpayer  its  determination 
on  June  15, 1999.  The  taxpayer  timely  seeks 
judicial  review  of  that  determination.  The 
period  of  limitation  under  section  6502 
would  be  suspended  &xjm  May  15,  1999, 
until  the  determination  resulting  from  that 
hearing  becomes  final  by  expiration  of  the 
time  for  seeking  review  or  reconsideration 
before  the  appropriate  court,  plus  90  days. 

Example  2.  Same  facts  as  in  Example  1, 
except  the  taxpayer  does  not  seek  judicial 
review  of  Appeals's  determination.  Because 
the  taxpayer  requested  the  CDP  hearing  when 
fewer  than  90  days  remained  on  the  pieriod 
of  limitation,  the  period  of  limitation  will  be 
extended  to  October  13, 1999  (90  days  from 
July  15. 1999). 

(h)  Retained  jurisdiction  of  Appeals — 
(1)  In  general.  The  Appeals  office  that 
makes  a  determination  under  section 
6330  retains  jiuisdiction  over  that 
determination,  including  any 
subsequent  administrative  hearings  that 
may  be  requested  by  the  taxpayer 
regarding  levies  and  any  collection 
actions  taken  or  proposed  with  respect 
to  Appeals's  determination.  Once  a 
taxpayer  has  exhausted  his  other 
remedies,  Appeals's  retained 
jurisdiction  permits  it  to  consider 
whether  a  change  in  the  taxpayer's 
circumstances  affects  its  original 
determination.  Where  a  taxpayer  alleges 
a  change  in  circumstances  that  affects 
Appeals's  original  determination. 
Appeals  may  consider  whether  changed 
circumstances  warrant  a  change  in  its 
earlier  determination. 

(2)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (h)  as 
follows: 

Q-Hl.  Are  the  periods  of  limitation 
suspended  during  the  course  of  any 
subsequent  Appeals  consideration  of  the 
matters  raised  by  a  taxpayer  when  the 
taxpayer  invokes  the  retained 
jurisdiction  of  Appeals  under  section 
6330(d)(2)(A)  or  (d)(2)(B)? 

A-Hl.  No.  Under  section  6330(b)(2).  a 
taxpayer  is  entitled  to  only  one  section 
6330  CDP  hearing  with  respect  to  the 
tax  and  tax  period  or  periods  to  which 
the  unpaid  tax  relates.  Any  subsequent 


consideration  by  Appeals  pursuant  to  its 
retained  jurisdiction  is  not  a 
continuation  of  the  original  CDP  hearing 
and  does  not  suspend  the  periods  of 
limitation. 

Q-H2.  Is  a  decision  of  Appeals 
resulting  from  a  subsequent  hearing 
appealable  to  the  Tax  Court  or  a  district 
court? 

A-H2.  No.  As  discussed  in  A-Hl,  a 
taxpayer  is  entitled  to  only  one  section 
6330  CDP  hearing  wath  respect  to  the 
tax  and  tax  period  or  periods  specified 
in  the  CDP  Notice.  Only  determinations 
resulting  from  CDP  hearings  are 
appealable  to  the  Tax  Court  or  a  district 
court. 

(i)  Equivalent  hearing — (1)  In  general. 
A  taxpayer  who  fails  to  make  a  timely 
request  for  a  CDP  hearing  is  not  entitled 
to  a  CDP  hearing.  Such  a  taxpayer  may 
nevertheless  request  an  administrative 
hearing  with  Appeals,  which  is  referred 
to  herein  as  an  "equivalent  hearing." 
The  equivalent  hearing  will  be  held  by 
Appeals  and  will  generally  follow 
Appeals  procedures  for  a  CDP  hearing. 
Appeals  will  not.  however,  issue  a 
Notice  of  Determination.  Under  such 
circumstances.  Appeals  will  issue  a 
Decision  Letter. 

(2)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (i)  as 
follows: 

Q-Il.  What  issues  will  Appeals 
consider  at  an  equivalent  hearing? 

A-Il.  In  an  equivalent  hearing. 
Appeals  vvrill  consider  the  same  issues 
that  it  would  have  considered  at  a  CDP 
hearing  on  the  same  matter. 

Q-I2.  Are  the  periods  of  limitation 
under  sections  6502.  6531.  and  6532 
suspended  if  the  taxpayer  does  not 
timely  request  a  CDP  hearing  and  is 
subsequently  given  an  equivalent 
hearing? 

A-I2.  No.  The  suspension  period 
provided  for  in  section  6330(e)  relates 
only  to  hearings  requested  writhin  the 
30-day  period  that  commences  the  day 
following  the  date  of  the  pre-levy  or 
post-levy  CDP  Notice,  that  is.  CDP 
hearings. 

Q-I3.  Will  collection  action  be 
suspended  if  a  taxpayer  requests  and 
receives  an  equivalent  hearing? 

A-I3.  Collection  action  is  not  required 
to  be  suspended.  Accordingly,  the 
decision  to  take  collection  action  during 
the  pendency  of  an  equivalent  hearing 
will  be  determined  on  a  case-by-case 
basis.  Appeals  may  request  the  IRS 
office  with  responsibility  for  collecting 
the  taxes  to  suspend  all  or  some 
collection  action  or  to  take  other 
appropriate  action  if  it  determines  that 
such  action  is  appropriate  or  necessary 
under  the  circumstances. 


Q-I4.  What  will  the  Decision  Letter 
state? 

A-I4.  The  Decision  Letter  will 
generally  contain  the  same  information 
as  a  Notice  of  Determination. 

Q-I5.  Will  a  taxpayer  be  able  to  obtain 
court  review  of  a  decision  made  by 
Appeals  writh  respect  to  an  equivalent 
hearing? 

A-I5.  Section  6330  does  not  authorize 
a  taxpayer  to  appeal  the  decision  of 
Appeals  with  respect  to  an  equivalent 
hearing.  A  taxpayer  may  under  certain 
circumstances  be  able  to  seek  Tax  Court 
review  of  Appeals's  denial  of  relief 
under  section  6015(b)  or  (c).  Such 
review  must  be  sought  within  90  days 
of  the  issuance  of  Appeals' 
determination  on  those  issues,  as 
provided  by  section  6015(e). 

(j)  Effective  date.  This  section  is 
applicable  with  respect  to  any  levy 
which  occurs  on  or  after  January  19, 
1999.  and  before  January  21.  2002. 
Robert  E.  Wenzel, 
Deputy  Commissioner  of  Internal  Revenue. 

Approved:  January  13,  1999. 
Donald  C.  Lubick, 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  99-1412  Filed  1-19-99;  10:56  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  913 
[SPATS  No.  IL-093-FOR] 

Illinois  Abandoned  Mine  Land 
Reclamation  Plan 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Illinois  abandoned 
mine  land  reclamation  plan  (Illinois 
plan)  under  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (SMCRA). 
Illinois  proposed  revisions  and 
additions  to  the  Illinois  plan  relating  to 
agency  reorganization,  legal  opinion, 
definitions,  project  priorities,  utilities 
and  other  facilities,  eligible  coal  lands 
and  water,  eligible  non-coal  lands  and 
water,  project  selection,  annual  grant 
process,  liens,  rights  of  entry,  public 
participation,  bidding  requirements  and 
conditions,  contracts,  and  contractor 
responsibility.  The  am-iudment  is 
intended  to  revise  the  Illinois  plan  to  be 
consistent  with  the  corresponding 
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Federal  regulations  and  SMCRA  and 
improve  operational  efficiency. 
EFFECTIVE  DATS:  January  22,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  R.  Giltnore,  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Jlinton-Capehart  Federal 
Building,  575  Korth  Pennsylvania 
Street,  Room  2^01,  Indianapolis,  Indiana 
46204-1521,  Telephone  (317)  226-6700. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  o$  the  Illinois  Plan 

n.  Submission  of  the  Proposed  Amendment 

in.  Director's  Findings 

rV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background!  on  the  Illinois  Plan 

On  June  1, 1082,  the  Secretary  of  the 
Interior  approved  the  Illinois  plan.  You 
can  find  background  information  on  the 
Illinois  plan,  including  the  Secretary's 
findings,  the  disposition  of  conunents, 
and  the  approval  of  the  plan  in  the  Jime 
1. 1982,  Federal  Register  (47  FR  23886). 
You  can  find  later  actions  concerning 
the  Illinois  plan  and  amendments  to  the 
plan  at  30  CFR  913.25. 

n.  Submission  of  the  Proposed 
Amendment 

By  letter  dalfed  October  22, 1998 
(Administrative  Record  No.  IL-5022). 
Illinois  submi^ed  a  proposed 
amendment  to  its  plan  under  SMCRA. 
The  amendmept  consisted  of  new  and 
revised  narrative  discussions  and 
implementing'regulations.  Illinois  sent 
the  amendme])t  in  response  to  a  letter 
dated  Septeml^er  26, 1994 
(Administrative  Record  No.  IL-700- 
AML),  that  w^  sent  to  Illinois  under  30 
CFR  884.15(di  The  amendment  also 
includes  changes  made  at  Illinois'  own 
initiative. 

We  announced  receipt  of  the 
proposed  amendment  in  the  November 
11, 1998,  Federal  Register  (63  FR 
63630).  In  the, same  document,  we 
opened  the  pi^lic  comment  period  and 
provided  an  opportunity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amendment,  "the  public  comment 
period  closed  pn  December  16, 1998. 

During  our  ^view  of  the  amendment, 
we  identified  concerns  relating  to 
nonsubstantive  editorial  errors  in 
Personnel  (30|CFR  884.13(d)(2)); 
Procurement  (JSO  CFR  884.13(d)(3));  62 
lAC  2501.10,  Eligible  Coal  Lands  and 
Water;  62  lAQ  2501.11,  Eligible  Non- 
coal  Lands  and  Water;  62  lAC  2501.16, 
Final  Selectio  i  and  Project  Deferment; 
62  lAC  2501.19,  Annual  Grant  Process; 
62  lAC  2501.25,  Reclamation  on  Private 
Lands;  44  lAC  1150.40,  Severability;  44 


lAC  1150.200,  Bidding  Requirements 
and  Conditions;  44  lAC  1150.300, 
Awards  and  Execution  of  Contract;  and 
44  lAC  1150.1300,  Contract 
Negotiations.  We  notified  Illinois  of 
these  concerns  by  letter  dated  December 
16.  1998  (Administrative  Record  No.  IL- 
5034).  However,  because  the  editorial 
errors  were  nonsubstantive,  we  are 
proceeding  with  this  final  rule. 

III.  Director's  Findings 

Set  forth  below,  under  SMCRA  and 
the  Federal  regulations  at  30  CFR  884.14 
and  884.15,  are  our  findings  concerning 
the  proposed  amendment. 

Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes,  or  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment. 

1.  General  Changes 

a.  Illinois  made  the  following 
reference  changes  throughout  its 
narrative  and  implementing  regulations: 
all  references  to  the  "Abandoned  Mined 
Lands  Reclamation  Council"  and 
"Council"  have  been  changed  to  the 
"Illinois  Department  of  Natural 
Resovuces"  or  "Department";  all 
references  to  the  "Executive  Director" 
have  been  changed  to  the  "Director  of 
the  Office  of  Mines  and  Mineral," 
"Director  of  the  Department."  or 
"Director."  as  appropriate;  all  references 
to  "Soil  Conservation  Service"  have 
been  changed  to  "Natural  Resources 
Conservation  Service";  and  all 
references  to  "him"  have  been  revised 
to  "him/her"  or  some  other  gender 
neutral  reference. 

Illinois  also  made  the  following 
statutory  reference  changes  throughout 
62  L\C  2501:  111.  Rev.  Stat.  1991.  ch 
96V2,  pars.  8001.01  et  seq.  was  changed 
to  20  ILCS  1920;  IlL  Rev.  Stat  1985,  ch. 
96 Vz,  par.  8001.03(a)(7)  was  changed  to 
20  ILCS  1920/1.03(5);  111.  Rev.  Stat. 
1985,  ch.  96V2,  par.  8001.01  et  seq.  was 
changed  to  20  ILCS  1920;  111.  Rev.  Stat. 
1991,  ch.  127,  par.  1001-1  et  seq.  was 
changed  to  5  ELCS  100;  111.  Rev.  Stat. 
1989.  ch.  96V2.  par.  8001.02(a)  was 
changed  to  20  ILCS  1920/1.02;  ID.  Rev. 
Stat.  1989.  ch.  96V2,  par.  8001.03(a)  was 
changed  to  20  ILCS  1920/2.03(a);  111. 
Rev.  Stat.  1985,  ch.  96V2,  par.  8003.05 
was  changed  to  20  ILCS  1920/3.05;  111. 
Rev.  Stat.  1989.  ch.  96^2.  par.  8002.09(b) 
was  changed  to  20  ILCS  1920/2.09;  111. 
Rev.  Stat.  1983,  ch.  96V2,  par.  800.04(d) 
was  changed  to  20  ILCS  1920/2.04(d); 
and  111.  Rev.  Stat.  1985,  ch.  127, 
pars.l33bl  et  seq.  was  changed  to  30 
ILCS  605. 

Finally,  Illinois  made  the  following 
statutory  reference  changes  throughout 


44  lAC  1150:  111.  Rev.  Stat.  1985.  ch. 
96V2,  pars.  8001.01  et  seq.  and  111.  Rev. 
Stat.  1991,  ch.  127.  par.  1005-75  were 
changed  to  20  ILCS  1920  and  5  ILCS 
100/5-75.  respectively. 

We  approve  the  above  revisions 
because  they  do  not  alter  the  substance 
of  the  Illinois  plan. 

b.  62  LAC  2501.1,  Scope.  Illinois 
revised  the  scope  of  this  section  to 
reflect  the  creation  of  the  IDNR.  We 
approve  the  revision  because  it  merely 
reflects  agency  reorganization. 

c.  62  lAC  2501.4.  Definitions.  Illinois 
removed  the  definition  of  "council"  and 
added  the  definition  of  "department"  to 
reflect  the  creation  of  the  IDNR.  We 
approve  the  removal  and  addition,  of 
these  definitions  because  they  merely 
reflect  agency  reorganization. 

Illinois  also  expanded  the  definition 
of  "Federal  Office"  to  refer  to  "OSM." 
We  approve  the  revised  definition 
because  it  merely  clarifies  the  existing 
approved  definition. 

2.  Plan  Narrative:  Introduction 

Illinois  revised  this  section  of  its  plan 
narrative  to  describe  the  history  of  the 
Illinois  Abandoned  Mined  Lands 
Reclamation  Program,  the  creation  of 
the  Department  of  Natural  Resources, 
and  the  requirements  of  Title  V  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977.  We  approve 
Illinois'  revised  narrative  because  it 
does  not  alter  the  substance  of  the 
Illinois  plan. 

3.  Eligible  Coal  Lands  and  Water 

Eligible  Coal  Lands  and  Water,  (30 
CFR  874.12(e)).  Illinois  added  this  new 
section  to  its  plan  narrative  to  state  that 
the  provisions  of  62  lAC  2501.10  detail 
the  eligibility  of  coal  lands  and  waters 
for  reclamation  and  abatement.  We 
approve  the  addition  of  this  section  to 
the  Illinois  plan  narrative  because  it  is 
not  inconsistent  with  the  requirements 
of  30  CFR  884.13. 

Section  2501.10,  Eligible  Coal  Lands 
and  Water.  Illinois  added  new 
paragraphs  (d)  through  (h)  to  its 
implementing  regulations  at  62  lAC 
2501.10  to  read  as  follows: 

(d)  Notwithstanding  subsections  (a),  (b) 
and  (c)  of  this  section,  coal  lands  and  waters 
damaged  and  abandoned  after  August  3, 1997 
by  coal  mining  processes  are  also  eligible  if 
the  Department,  with  the  concurrence  of 
OSM,  finds  in  writing  that: 

(1)  They  were  mined  for  coal  or  affected  by 
coal  mining  processes;  and 

(A)  The  mining  occurred  and  the  site  was 
left  in  either  an  unreclaimed  or  inadequately 
reclaimed  condition  between  August  4, 1977 
and  June  1, 1982,  and  any  funds  for 
reclamation  or  abatement  that  are  available 
pursuant  to  a  bond  or  other  form  of  financial 
guarantee  or  &om  any  other  source  are  not 
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sufficient  to  provide  for  adequate  reclamation 
or  abatement  at  the  site,  or 

(B)  The  mining  occurred  between  August 
4, 1977  and  November  5, 1990  and  the  surety 
of  the  mining  operator  became  insolvent 
during  that  period,  and  as  of  November  5, 
1990,  funds  immediately  available  from 
proceedings  relating  to  insolvency,  or  from 
any  financial  guarantee  or  other  source,  are 
not  sufficient  to  provide  for  adequate 
reclamation  or  abatement  at  the  site;  and 

(2)  The  site  qualifies  as  a  priority  1  or  2 
site  under  Section  2501.7(c)  and  (e)  of  this 
Part. 

(e)  The  Department  may  expend  funds 
available  under  subsections  402(g)(1)  and  (5) 
of  the  Surface  Mining  Control  and 
Reclamation  Act  for  reclamation  and 
abatement  of  any  site  eligible  under 
Subsection  (d)  above,  if  the  Department,  with 
concurrence  of  OSM,  makes  the  findings 
required  in  subsection  (d)  above  and  the 
Department  determines  that  the  reclamation 
priority  of  the  site  is  the  same  or  more  urgent 
that  the  reclamation  priority  for  the  lands 
and  water  eligible  pursuant  to  subsections 
(a),  (b)  or  (c)  above  that  quality  as  a  priority 

1  or  2  site  under  Section  403(a)  of  the  Surface 
Mining  Control  and  Reclamation  Act  (30 
U.S.Q  1233(a)). 

(f)  With  respect  to  lands  and  waters  eligible 
pursuant  to  subsection  (d)  or  (e)  above, 
monies  available  from  sources  outside  the 
Abandoned  Mine  Reclamation  Federal  Trust 
Fund  or  that  are  ultimately  recovered  from 
responsible  parties  shall  either  be  used  to 
offset  the  cost  of  the  reclamation  or 
transferred  to  the  Abandoned  Mine 
Reclamation  Federal  Trust  Fund  if  not 
required  for  further  reclamation  activities  at 
the  permitted  site. 

(g)  If  reclamation  of  a  site  covered  by  an 
interim  or  permanent  program  permit  is 
carried  out  under  the  AML  program,  the 
permittee  of  the  site  shall  reimburse  the  AML 
Fund  for  the  cost  of  reclamation  that  is  in 
excess  of  any  bond  forfeited  to  ensure 
reclamation.  The  Department,  when 
performing  reclamation  under  subsection  (d) 
above  shall  not  be  held  liable  for  any 
violations  of  any  performance  standards  or 
reclamation  requirements  specified  in  Title  V 
of  the  Federal  Act,  or  in  the  Surface  Coal 
Mining  Land  Conservation  and  Reclamation 
Act  (225  ILCS  720],  nor  shall  a  reclamation 
activity  undertaken  on  such  lands  or  waters 
be  held  to  any  standards  set  forth  in  those 
Acts. 

(h)  Surface  coal  mining  of>erations  on 
lands  eligible  for  remining  shall  not  affect  the 
eligibility  of  such  lands  for  reclamation  and 
restoration  after  the  release  of  the  bonds  or 
deposits  posted  by  any  such  operation.  If  the 
bond  or  deposit  for  a  surface  coal  mining 
operation  on  lands  eligible  for  remining  is 
forfeited,  AML  fiinds  may  be  used  if  the 
amount  of  such  bond  or  def>osit  is  not 
sufficient  to  provide  for  adequate  reclamation 
or  abatement,  except  that  if  emergency 
conditions  warrant,  the  Department  shall 
inmiediately  exercise  its  authority  under  the 
Emergency  program. 

We  approve  the  addition  of  the  above 
provisions  at  62  LAC  2501.10(d)  through 
(h)  because  they  are  substantively 


identical  to  the  counterpart  Federal 
provisions  found  at  30  CFR  874.12(d) 
through  (h). 

4.  Exclusion  of  Certain  Non-coal 
Reclamation  Sites 

Exclusion  of  Certain  Non-coal 
Reclamation  Sites,  (30  CFR  875.16). 
Illinois  added  this  new  section  to  its 
plan  narrative  to  state  that  the 
provisions  of  62  lAC  2501.11  detail  the 
eligibility  of  non-coal  lands  and  waters 
for  reclamation  and  abatement.  We 
approve  the  addition  of  this  section  to 
the  Illinois  plan  narrative  because  it  is 
not  inconsistent  with  the  requirements 
of  30  CFR  884.13. 

Section  2501.11,  Eligible  Non-coal 
Lands  and  Water.  Illinois  added  this 
new  section  to  its  implementing 
regulations  at  62  lAC  2501.11  to  provide 
reclamation  eligibiUty  guidelines  for 
non-coal  lands  and  water.  Non-coal 
lands  and  water  are  eUgible  for 
reclamation  activities  if  they  were 
mined  or  affected  by  mining  processes; 
they  were  mined  before  August  3, 1977, 
and  left  or  abandoned  in  either  an 
unreclaimed  or  inadequately  reclaimed 
condition;  the  operator,  permittee,  or 
agent  of  the  permittee  has  no  continuing 
responsibility  for  reclamation  imder 
statutes  of  the  State  or  Federal 
Government  due  to  bond  forfeiture,  and 
the  forfeited  bond  is  insufficient  to  pay 
the  total  cost  of  reclamation;  the 
Governor  agrees  that  reclamation  is 
necessary  and  submits  a  letter  of  request 
to  the  Federal  Office;  it  is  necessary  for 
the  protection  of  the  public  health  and 
safety,  general  welfare  and  property; 
and  the  lands  and  water  are  not 
designated  for  remedial  action  under  the 
Uraniimi  Mill  Tailings  Radiation 
Control  Act  of  1978  or  have  been  listed 
for  remedial  action  under  the 
Comprehensive  Response  Compensation 
and  Liability  Act  of  1980. 

We  approve  the  addition  of  the  above 
provisions  at  62  L\C  2501.11  because 
paragraphs  (a)  through  (e)  are 
substantively  identical  to  the 
counterpart  Federal  provisions  found  at 
30  CFR  875.12(a)  through  (e)  and 
paragraph  (f)  is  substantively  identical 
to  the  counterpart  Federal  provision 
found  at  30  CFR  875.16.  Paragraph  (f) 
also  satisfies  a  requirement  of  OSM 's 
September  26, 1994,  letter. 

5.  Authorization  by  the  Governor 

Illinois  revised  this  section  of  its  plan 
narrative  to  reflect  the  creation  the 
IlUnois  Department  of  Natural 
Resources  (IDNR).  Previously,  this 
section  consisted  of  a  letter  from  the 
Governor  designating  the  Abandoned 
Mined  Lands  Reclamation  Coimcil  as 
the  agency  responsible  for  administering 


the  State  Abandoned  Mined  Lands 
program.  Illinois'  revised  narrative 
states  that  authority  for  administering- 
the  State  Abandoned  Mined  Lands 
program  is  established  by  statute.  The 
Abandoned  Mined  Lands  and  Water 
Reclamation  Act,  as  amended, 
estabUshes  that  IDNR's  Office  of  Mines 
and  Minerals  is  responsible  for 
administering  the  State  reclamation 
program  and  receiving  and 
administering  grants  under  30  CFR  Part 
886.  We  approve  Illinois'  revised 
narrative  because  it  meets  the 
requirement  of  30  CFR  884.13(a),  which 
requires  the  State  reclamation  plan  to 
have  a  designation  by  the  Governor  of 
the  State  of  the  agency  authorized  to 
administer  the  State  reclamation 
program  and  to  receive  and  administer 
grants  under  30  CFR  Part  886. 

6.  Legal  Opinion 

Illinois  revised  this  section  of  its  plan 
narrative  by  replacing  a  letter  from  the 
chief  legal  officer  of  the  Abandoned 
Mined  Lands  Reclamation  Coimcil  with 
a  letter  from  the  chief  legal  officer  of 
DDNR.  We  approve  Illinois'  revised 
narrative  because  it  meets  the 
requirement  of  30  CFR  884.13(b),  which 
requires  the  State  reclamation  plan  to 
have  a  legal  opinion  from  the  State 
Attorney  General  or  the  chief  legal 
officer  of  the  State  agency  that  the 
designated  agency  has  the  authority 
under  State  law  to  conduct  the  State 
reclamation  program. 


7.  Project  Selection 

Project  Selection,  (30  CFR  884.1 3(cK2)) 

IlUnois  revised  this  section  of  its  plan 
narrative  to  state  that  sections  2501.7, 
2501.8,  2501.10,  2501.11,  2501.13, 
2501.16,  and  2501.34  of  the  rules 
entitled  "Abandoned  Mined  Land 
Reclamation"  detail  Abandoned  Mined 
Lands  project  selection.  We  approve 
Illinois'  revised  plan  narrative  because 
it  meets  the  requirement  of  30  CFR 
884.13(c)(2),  which  requires  a  State 
reclamation  plan  to  have  a  description 
of  the  policies  and  procedures  that  the 
designated  agency  will  follow  in 
conducting  the  reclamation  program, 
including  the  specific  criteria  for 
ranking  and  identifying  projects  to  be 
hmded. 

Section  2501.7,  Objectives  and  Priorities 

Illinois  revised  its  implementing 
regulations  at  62  lAC  2501.7(c)  by 
removing  a  priority  concerning  the 
expenditure  of  Abandoned  Mined  Lands 
money  on  research  and  demonstration 
projects  relating  to  the  dt  /elopment  of 
surface  mining  reclamatioii  and  water 
quality  control  program  and  methods 
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and  technique^.  We  approve  the 
revision  of  the  above  provision  because 
it  is  substantively  identical  to  the 
counterpart  Federal  provision  found  at 
Section  403(a)  pf  SMCRA. 

Illinois  also  4dded  new  paragraphs  (d) 
and  (e)  to  its  implementing  regulations 
at  62  lAC  2501  7.  Paragraph  (d) 
concerns  the  oi  der  in  which  projects  are 
addressed.  Panigraph  (e)  concerns  the 
designation  of  projects  that  have  an 
adverse  economic  impact  upon  a 
community.  We  approve  the  addition  of 
the  above  provisions  because  they  are 
substantively  ijdentical  to  the 
counterpart  Federal  provisions  found  at 
30  CFR  874.13(b)  and  30  CFR 
874.12(d)(3),  respectively. 

Finally,  at  section  2501.7(f),  Illinois 
revised  the  dal  e  by  which  the 
Department  m^y  make  expenditure 
obligations  on  lands  mined  for 
substances  othpr  than  coal.  The  date 
was  changed  f^om  August  14, 1994.  to 
August  31, 1999.  We  approve  the 
revision  of  the  above  provision  because 
it  is  not  inconsistent  with  the  provisions 
of  30  CFR  875J12,  which  detail  when 
non-coal  lands  and  waters  are  eligible 
for  reclamation. 

Section  2501.^,  Utilities  and  Other 
Facilities 

Illinois  addtd  this  new  section  to  its 
implementing)  regulations  to  provide 
guidance  on  uee  of  Abandoned  Mined 
Lands  funds  fir  water  supplies.  Section 
2501.8(a)  alloirs  the  Department  to  use 
up  to  30  percent  of  the  aimual 
Abandoned  Nfined  Lands  funds  for  the 
purpose  of  protecting,  repairing, 
replacing,  conptructing,  or  enhancing 
facilities  relating  to  water  supplies, 
including  watpr  distribution  facilities 
and  treatmenti  plants,  to  replace  water 
supplies  adversely  affected  by  coal 
mining  practices.  Section  2501.8(b) 
provides  that  idverse  effects  on  water 
suppUes  that  occurred  both  before  and 
after  August  3, 1977,  are  eligible  for 
Abandoned  W  ined  Lands  funds,  in  spite 
of  the  criteria  specified  in  Section 
2501.10(b),  if  the  Department  finds  as 
part  of  its  elig  ibihty  opinion  that  the 
adverse  effect »  are  caused 
predominantly  by  mining  processes 
undertaken  ai  id  abandoned  before 
August  3,  1977.  Section  2501.8(c) 
provides  that  adverse  effects  on  water 
supplies  that  accurred  both  before  and 
after  the  dates  (and  under  the  criteria) 
set  forth  in  Section  2501.10(d)  are 
ehgible  for  Abandoned  Mined  Lands 
funds,  notwimstanding  the  criteria 
specified  in  Section  2501.10(b),  if  the 
Department  fjnds  as  part  of  its  eligibility 
opinion  that  jhe  adverse  effects  are 
caused  predominately  by  mining 
processes  un(  ertaken  and  abandoned 
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before  those  dates.  Finally,  section 
2501.8(d)  provides  that  enhancement  of 
facihties  or  utilities  includes  upgrading 
to  meet  any  local.  State,  or  Federal 
pubhc  health  or  safety  requirement. 
Enhancement  does  not  include  service 
area  expansion  not  necessary  to  address 
a  specific  abandoned  mine  land 
problem. 

We  approve  the  addition  of  the  above 
provisions  at  62  lAC  2501.8  because 
they  are  substantively  identical  to  the 
counterpart  Federal  provisions  found  at 
30  CFR  874.14. 

Section  2501.13,  Preliminary  Project 
Selection 

Illinois  revised  its  implementing 
regulations  at  62  lAC  2501.13(b)  to 
require  the  Department  to  select 
reclamation  projects  from  a  database 
that  contains  all  known  abandoned 
mine  sites  in  the  State  which  are  eligible 
under  Sections  2501.10  and  2501.11. 
Also,  at  62  lAC  2501.13(b),  Illinois 
revised  the  list  of  problem  conditions 
the  Department  is  to  use  to  determine 
which  sites  are  in  the  most  need  of 
reclamation.  New  section  2501.13(b)(9) 
provides  that  flooding  of  roads  or 
improved  property  caused  by 
sedimentation  from  Abandoned  Mined 
Lands  sites  is  a  problem  condition.  New 
section  2501.13(b)(10)  provides  that 
hazardous  recreational  water  bodies  is  a 
problem  condition.  Existing  sections 
2501.13(b)(9)  and  (10)  were 
redesignated  as  sections  2501.13(b)(ll) 
and  (12).  Finally,  Illinois  added  new 
section  2501.13(b)(13)  to  provide  that 
coal  refuse  material  or  spoilbanks 
adversely  affecting  lands  or  water 
resources  is  a  problem  condition. 

We  approve  the  revision  and  addition 
of  the  above  provisions  at  62  lAC 
2501.13(a)  and  (b)  because  they  meet  the 
requirements  of  30  CFR  874.13,  which 
requires  States  to  conduct  reclamation 
projects  in  a  manner  that  is  consistent 
with  OSM's  "Final  Guidelines  for 
Reclamation  Programs  and  Projects"  (61 
FR  68777—68785,  December  30,  1996), 
and  reflect  the  priorities  of  Section 
403(a)  of  SMCRA. 

Section  2501.16,  Final  Selection  and 
Project  Deferment 

IlUnois  revised  its  regulations  at  62 
lAC  2501.16(a)  to  further  detail  the 
criteria  by  which  the  Department  will 
identify  and  rank  Abandoned  Mined 
Lands  projects.  We  approve  the  revision 
of  the  above  provision  because  it 
provides  additional  satisfaction  of  the 
requirements  of  30  CFR  874.13. 


a.  Coordination  of  Reclamation 
Activities 

Illinois  revised  this  section  of  its  plan 
nari-ative  to  require  that  Abandoned 
Mined  Lands  staff  meet  with  Natural 
Resource  Conservation  Service  Rural 
Abandoned  Mine  Program  coordinators 
on  an  annual  basis  to  coordinate 
reclemiation  activities.  We  approve 
Illinois'  revised  plan  narrative  because 
it  meets  the  requirement  of  30  CFR 
884.13(c)(3).  which  requires  a  State 
reclamation  plan  to  include  a 
description  of  the  policies  and 
procedures  that  the  designated  agency 
will  follow  in  conducting  the 
reclamation  program,  including  the 
coordination  of  reclamation  work 
among  the  State  reclamation  program 
and  the  Rural  Abandoned  Mine  Program 
administered  by  the  Natural  Resoiut:e 
Conservation  Service. 

9.  Reclamation  of  Private  Land 

Reclamation  of  Private  Land,  (30  CFR 
884.13(c)(5)) 

Illinois  revised  this  section  of  its  plan 
narrative  to  include  an  explanation  of 
language  found  at  62  lAC  2501.25(b)(2). 
We  find  that  the  addition  of  this 
explanatory  language  merely  clarifies 
the  existing  provision.  Therefore,  this 
section  of  the  plan  narrative  continues 
to  meet  the  Federal  requirements  at  30 
CFR  884.13(c)(5)  to  describe  the  policies 
and  procedures  regarding  reclamation 
on  private  land  under  30  CFR  Part  882. 

Section  2501.25.  Reclamation  on  Private 
Lands 

Illinois  added  new  paragraph  (b)(3)  to 
its  implementing  regulations  at  62  lAC 
2501.25  to  allow  the  Department  to 
waive  a  lien  if  it  finds,  before 
construction,  that  the  reclamation  work 
is  being  undertaken  solely  to  seal,  fill, 
or  mark  an  open  or  settled  mine  shaft, 
drift  or  slope  entry,  adit  or  other  mine 
opening  or  a  subsidence  pit.  We 
approve  the  addition  of  the  above 
provision  because  it  is  consistent  with 
the  provisions  of  30  CFR  882.13(a)(3), 
which  allows  a  state  to  waive  a  lien  if 
findings  made  prior  to  construction 
indicate  that  the  reclamation  work 
primarily  benefits  health,  safety,  or 
environmental  values  of  the  greater 
community  or  area  in  which  the  land  is 
located;  or  if  the  reclamation  is 
necessitated  by  an  unforseen 
occurrence,  and  the  work  will  not  result 
in  a  significant  increase  in  the  market 
value  of  the  land  as  it  existed 
immediately  before  the  unforseen 
occurrence. 

Illinois  also  revised  its  implementing 
regulations  at  62  lAC  2501.25(c)(2)  and 
(3).  At  2501.25(c)(2).  Illinois  added 
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language  to  provide  that  a  reclamation 
lien  created  under  Section  2.09  of  the 
State  Act  will  continue  to  exist  until 
satisfied,  subject  only  to  the  40-year 
limitation  period  and  the  requirements 
of  Sections  13-118  through  13-121  of 
the  Code  of  Qvil  Procedure  [735  ILCS 
5/13-118  et  seq.].  At  2501.25(c)(3).  ' 
Illinois  revised  the  language  to  allow  the 
Department  to  request  appropriate 
foreclosure  action  by  the  Attorney 
General  to  satisfy  the  lien  if  the 
reclaimed  property  is  transferred  for  an 
actual  consideration  in  excess  of  the 
appraised  fair  maiicet  value  of  the 
property  after  reclamation,  and  the  lien 
is  not  satisfied  at  the  time  of  transfer. 
We  approve  the  addition  and  revision  of 
the  above  provisions  because  they  are 
consistent  with  the  provision  at  30  CFR 
882.14(b),  which  requires  states  to 
maintain  or  renew  Hens  from  time  to 
time  as  required  under  State  or  local 
law. 

10.  Public  Participation  — 

Public  Participation,  (30  CFR 
884.13(c)(7)) 

Illinois  revised  this  section  of  its  plan 
narrative  concerning  preparation  of  the 
original  state  plan,  promulgation  of 
rules  and  plan  amendments,  public 
participation  in  the  reclamation 
program,  compliance  with  Executive 
Order  12372.  and  the  list  of  regional 
clearinghouses.  Included  in  the  revision 
to  "public  particip>ation  in  the 
reclamation  program"  is  a  reference  to 
the  newly  proposed  provisions  at  62 
lAC  2501.40. 

Section  2501.40,  Public  Participation 

Illinois  added  this  new  section  to  its 
implementing  regulations  at  62  LAC 
2501.40  to  provide  for  pubUc 
participation  in  the  Abandoned  Mined 
Lands  program  and  projects.  Section 
2501.40(a)  provides  that  any  interested 
party  may  submit  information  and 
comments  to  the  Director  of  the 
Department,  the  Director  of  the  Office  of 
Mines  and  Minerals,  or  the  Manager  of 
the  Abandoned  Mined  Lands  Division  at 
any  time.  Section  2501.40(b)  requires 
that  the  Department  handle  verbal  and 
written  requests  for  information  as 
quickly  as  possible,  and  that  requests 
made  under  the  Freedom  of  Information 
Act  (5  ILCS  140)  be  made  and  handled 
in  accordance  with  the  generally 
appUcable  procedures  of  the 
Etepartment  of  Natural  Resources. 
Section  2501.40(c)  requires  the 
Department  to  have  available,  upon 
request,  copies  of  the  Illinois  State 
Reclamation  Plan  for  Abandoned  Mined 
Lands,  Office  of  Mines  and  Minerals 
Annual  and  Bi-Annual  Reports,  specific 


project  reports,  and  brochures  and 
program  materials.  However,  the 
availability  of  such  repKJrts,  brochures 
and  program  materials  can  not  be 
deemed  a  waiver  of  the  Department's 
right  to  charge  fees  for  its  actual  cost  of 
reproducing  and  certifying  public 
records  requests  under  the  Freedom  of 
Information  Act.  Further,  the 
Department  may  charge  fees  for  its 
actual  cost  for  providing  multiple  copies 
of  free  publications.  Finally,  section 
2501.40(d)  was  added  to  read  as  follows: 

(d)  The  Department  shall  hold  such  public 
meetings  as  it  determines  necessary  and 
appropriate  to  advise  the  public  of  planned 
or  ongoing  AML  projects,  and  to  solicit  input 
and  participation  in  the  AML  program.  Any 
interested  person  may  request,  in  writing, 
that  the  Department  hold  a  public  meeting  in 
connection  with  any  AML  project  or  program 
activity.  Upon  receipt  of  a  written  request  to 
hold  a  public  meeting,  the  Department  shall 
contact  the  landowners  directly  involved  in 
the  project,  as  well  as  the  local  government 
bodies  that  may  be  interested.  The 
-  Department  shall  schedule  a  public  meeting 
if  it  determines  that  sufBcient  public  interest 
exists  to  warrant  the  public  meeting. 

We  approve  Illinois'  revised  plan 
narrative  and  the  addition  of  62  lAC 
2501.40  because  they  meet  the 
requirements  of  30  CFR  884.13(c)(7), 
which  requires  a  State  reclamation  plan 
to  have  a  description  of  the  policies  and 
procedures  that  the  designated  agency 
will  follow  in  conducting  the 
reclamation  program,  including  public 
participation  and  involvement  in  the 
preparation  of  the  State  reclamation 
plan  and  in  the  State  reclamation 
program. 

11.  Administration 

Illinois  revised  this  section  of  its  plan 
narrative  to  reflect  the  reorganization  of 
the  Division  of  Abandoned  Mined 
Lands  Reclamation,  within  the  Office  of 
Mines  and  Minerals.  Department  of 
Natural  Resources.  They  also  updated 
the  list  of  other  State  offices  and 
agencies.  We  approve  Illinois'  revised 
plan  narrative  because  it  meets  the 
requirement  of  30  CFR  884.13(d)(1), 
which  requires  a  State  reclamation  plan 
to  have  a  description  of  the 
administrative  and  management 
structiu«  to  be  used  in  conducting  the 
reclamation  program,  including  the 
organization  of  the  designated  agency 
and  its  relationship  to  other  State 
organizations  or  officials  that  will 
participate  in  or  augment  the  agency's 
reclamation  capacity. 

12.  Personnel 

Illinois  revised  this  section  of  its  plan 
narrative  to  reflect  changes  in  its 
administrative  and  management 
structure  and  its  personnel  staffing 


pohcies.  We  approve  Illinois'  revised 
plan  narrative  because  it  meets  the 
requirement  of  30  CFR  884.13(d)(2), 
which  requires  a  State  reclamation  plan 
to  have  a  description  of  the 
administrative  and  management 
structure  to  be  used  in  conducting  the 
reclamation  program,  including  the 
personnel  staffing  policies  which  will 
govern  the  assignment  of  personnel  to 
the  State  reclamation  program. 

13.  Procurement 

Procurement.  (30  CFR  884.13(d)(3)) 

Illinois  revised  this  section  of  its  plan 
narrative  by  changing  all  references  to 
the  Illinois  Purchasing  Act  to  the 
Illinois  Procurement  Code.  They  also 
removed  language  about  the  provisions 
of  Section  5  and  Section  9.01  of  the 
Illinois  Purchasing  Act.  Finally.  Illinois 
revised  its  discussion  about  the 
exceptions  to  the  competitive  bidding 
requirements  of  the  Illinois  Procurement 
Code.  We  approve  Illinois'  revised  plan 
narrative  because  it  meets  the 
requirement  of  30  CFR  884.13(d)(3), 
which  requires  a  State  reclamation  plan 
to  have  a  description  of  the 
administrative  and  management 
structure  to  be  used  in  conducting  the 
reclamation  program,  including  the 
purchasing  and  procurement  systems  to 
be  used  by  the  agency. 

44  lAC  1150.  Illinois  revised  the 
following  sections  of  its  implementing 
regulations  at  44  lAC  1150:  Section 
1150.10.  Purpose;  Section  1150.20, 
Scope;  Section  1150.30;  Applicability; 
Section  1150.100,  Definition  of  Terms; 
Section  1150.200,  Bidding 
Requirements  and  Conditions;  Section 
1150.300,  Award  and  Execution  of 
Contract;  Section  1150.400,  Contracts 
Involving  Expenditures  of  $30,000.00  or 
Less;  Section  1150.500,  Emergency 
Contracting;  Section  1150.700, 
AppUcability;  Section  1150.800, 
PrequaUfication;  Section  1150.900, 
Subcontracting;  Section  1150.1000, 
Requests  for  Proposals;  and  Section 
1150.1300,  Contract  Negotiations.  In 
addition,  Illinois  added  the  following 
sections  to  its  implementing  regulations 
at  44  lAC  1150:  Section  1150.1100, 
Evaluation  Procediu^;  Section 
1150.1200,  Selection  Procedure;  Section 
1150.1325,  Exemptions;  and  Section 
1150.1350,  Firm  Performance 
Evaluations. 

We  approve  the  revisions  to  and 
additions  of  the  above  provisions 
because  they  meet  the  requirements  of 
30  CFR  884.13(d)(3),  which  requires  a 
State  reclamation  plan  to  have  a 
description  of  the  administrative  and 
management  structure  to  Le  used  in 
conducting  the  reclamation  program, 
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including  the  j|urchasing  and 
procurement  sjjstems  to  be  used  by  the 
agency.  i 

Section  1150.3J)0(e) 

Illinois  added  paragraph  (e)  to  its 
implementing  fegulations  at  44  lAC 
1150.300  to  read  as  follows: 

(1)  Under  30  CpR  874.16,  every  successful 
bidder  for  a  fede^lly  funded  AML  contract 
must  be  eligible  inder  30  CFR  773.15(b)(1)  at 
the  time  of  contrict  award  to  receive  a  permit 
or  conditional  pMirmit  to  conduct  surface  coal 
mining  operatioqs.  Bidder  eligibility  must  be 
confirmed  by  thei  federal  Office  of  Surface 
Mining,  Reclamation  and  Enforcement's 
automated  Applitanl/Violator  System  (AVS) 
for  each  contract  to  be  awarded. 

(2)  At  the  timeithe  successful  bidder  is 
notified  by  letterjof  intent  that  his/her  bid 
will  be  accepted,  the  Department  will 
provide  to  the  bi<ider  an  Ownership/Control 
("0/C")  informatton  package.  The  bidder 
shall  completely  fill  out  the  forms  and  return 
the  completed  forms  to  the  Department.  The 
Department  will  forward  the  completed 
forms  to  OSM  at  the  Lexington,  Kentucky 
AVS  office  for  d^a  entry  and  compliance 
check. 

(3)  All  subcon (factors  who  will  receive 
10%  or  more  of  tpe  total  contract  funding 
will  also  be  requ|red  to  submit  an  O/C 
information  package  and  be  subject  to  the 
OSM/ AVS  compliance  check,  prior  to 
receiving  the  Department's  approval  of 
subcontractor. 

(4)  Any  contract  inspector,  selected 
through  a  bidding  process,  regardless  of  the 
percentage  of  contract  funding,  will  also  be 
required  to  submit  an  O/C  information 
package  and  be  siibject  to  the  OSM/AVS 
compliance  chec^. 

(5)  The  Departinent  shall  deny  a  contract 
and  cancel  the  award  upon  OSM's 
recommendation  that  the  successful  bidder  is 
not  eligible  for  aa  AML  contract.  The 
Department  shall  deny  approval  of  a 
subcontractor  upon  OSM's  recommendation 
that  the  subcontnactor  is  not  eligible  for  an 
AML  contract.  T^te  De{>artment  shall  deny  an 
inspection  contract  upon  OSM's 
recommendation  that  the  contract  insptector 
is  not  eligible  for  an  AML  contract. 

(6)  Any  person  denied  an  AML  contract  or 
participation  in  an  AML  funded  project,  shall 
appeal  the  decision  and  recommendation  of 
OSM  directly  to  bSM.  Appeal  should  be 
made  to  establish  eligibility  for  future  AML 
projects.  The  Department  will  not  delay  a 
project  pending  tppwal.  The  Department's 
role  in  the  AVS  oompliance  check  process  is 
ministerial  and  does  not  involve  exercise  of 
independent  judgement  or  review  of  OSM's 
decision  and  recommendation.  The 
Department  shal)  not  be  responsible  for  any 
damages  sustain^  by  any  person  by  reason 
of  OSM's  determination  as  to  eligibility  for 
AML  contracts. 

(7)  After  a  Contractor,  subcontractor,  or 
contract  inspector  has  once  submitted  an  0/ 
C  information  package  and  has  been  entered 
into  the  AVS  in  connection  with  an  AML 
project,  the  Department  may,  in  connection 
with  subsequent  {projects,  provide  dated  AVS 
printouts  reflecting  the  information 


submitted  and  the  current  AVS 
recommendation,  along  with  an  AML 
Contractor  O/C  Data  Certification  form.  The 
Contractor,  subcontractor,  or  contract 
inspector  shall  complete  and  submit  the 
certification  in  place  of  the  O/C  information 
package,  in  the  same  manner  as  provided 
above. 

(8)  Any  potential  AML  Contractor, 
subcontractor  or  contract  inspector  may 
submit  O/C  information  directly  to  OSM  and 
the  Lexington  AVS  Office,  to  predetermine 
eligibility  for  AML  contracts. 

We  approve  the  addition  of  the  above 
provisions  because  they  meet  the 
requirements  of  30  CFR  874.16  and  30 
CFR  875.20  and  satisfy  a  requirement  of 
the  September  26, 1994,  letter  we  sent 
to  Illinois  under  30  CFR  884.15(d). 

14.  Reclamation  Activity 

Illinois  revised  the  amoimt  of  acreage 
in  need  of  reclamation  and  the  amount 
of  acreage  funded  through  the 
emergency  response  program  in  this 
section  of  its  plan  narrative.  Illinois  also 
added  a  new  paragraph  on  the 
reclamation  activity  entitled 
"Reclamation  of  Mine  Subsidence."  We 
approve  Illinois  revised  plan  narrative 
because  it  meets  the  requirement  of  30 
CFR  884.13(e),  which  requires  a  State 
reclamation  plan  to  have  a  general 
description,  derived  from  available  data, 
of  the  reclamation  activities  to  be 
conducted  under  the  State  reclamation 
plan,  including  the  known  or  suspected 
eligible  lands  and  waters  within  the 
State  which  require  reclamation. 

15.  Reports 

Illinois  added  this  new  section  to  its 
plan  narrative  to  state  that  the 
Department  will  submit  the  OSM-76 
Form,  or  its  electronic  counterpart  in 
the  Abandoned  Mine  Land  Inventory 
System,  at  the  time  of  project 
completion.  We  approve  the  addition  of 
this  section  to  Illinois'  plan  narrative 
because  it  satisfies  a  requirement  of  the 
September  26, 1994,  letter  we  sent  to 
Illinois  under  30  CFR  884.15(d).  It  is 
also  consistent  with  30  CFR  886.23(b}, 
which  requires  a  State  agency  to  submit 
a  completed  Form  OSM-76  and  any 
other  closeout  reports  specified  by  OSM 
upon  completion  of  a  project. 

16.  Priorities,  (20 ILCS  1920/2.03(4)) 

Illinois  added  this  new  section  to  its 
plan  narrative  to  state  that  legislative 
measures  will  be  taken  to  ensure 
compatibility  between  state  statutes  and 
federal  regulations.  This  section 
recognizes  that  section  2.03(a)  of  the 
Abandoned  Mined  Lands  and  Water 
Reclamation  Act  is  inconsistent  with 
section  403(a)  of  SMCRA  and  62  LAC 
2501.7  and  ensures  that  legislative 
action  will  be  taken  to  correct  this 


disparity.  We  approve  the  addition  of 
this  section  to  the  plan  narrative 
because  it  is  not  inconsistent  with  the 
requirements  of  30  CFR  884.13. 

17.  62  lAC  2501.19,  Annual  Grant 
Process 

Illinois  removed  the  language  found 
in  this  section  and  replaced  it  with 
language  requiring  the  Department  to 
submit  an  annual  grant  application  to 
OSM  in  accordance  v«th  the 
requirements  of  30  CFR  Part  886  to 
cover  allowable  costs  of  the  Abandoned 
Mined  Lands  program.  We  find  that 
Illinois'  definition  of  allowable  costs  is 
substantively  the  same  as  the 
counterpart  Federal  definition  of 
allowable  costs  found  at  30  CFR  886.21. 
We  further  find  that  Illinois' 
requirement  for  an  annual  submission  of 
a  grant  application  is  not  inconsistent 
with  the  requirements  of  30  CFR  Part 
886.  Therefore,  we  approve  Illinois' 
revision  of  this  section. 

rv.  Summary  and  Disposition  of 
Comments 

Public  Comments 

We  asked  for  public  comments  on  the 
amendment,  but  did  not  receive  any. 

Federal  Agency  Comments 

Under  30  CFR  884.14(a)(2)  and 
884.15(a),  we  requested  comments  on 
the  amendment  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Illinois  plan 
(Administrative  Record  No.  IL-5027). 
No  comments  were  received. 

U.S.  Environmental  Protection  Agency 
(EPA) 

Under  30  CFR  884.14(a)(6),  we  are 
required  to  get  a  written  agreement  from 
the  EPA  for  those  provisions  of  the 
program  amendment  that  relate  to  air  or 
water  quality  standards  issued  imder 
the  authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.)  or  the  Clean  Air  Act 
(42  U.S.C.  7401  etseq.).  None  of  the 
revisions  that  Illinois  proposed  to  make 
in  this  amendment  pertain  to  air  or 
water  quahty  standards.  Therefore,  we 
did  not  ask  the  EPA  to  agree  on  the 
amendment. 

U.S.  Fish  and  Wildlife  Service  (FWS) 

Under  section  7  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531  et  seq],  we  are  required  to 
ask  the  FWS  to  determine  whether  those 
provisions  of  the  program  amendment 
that  relate  to  fish,  wildlife,  or  plants  and 
their  habitat  are  likely  to  jeopardize  the 
continued  existence  of  species  listed  as 
endangered  or  threatened  (imder  the 
authority  of  section  4  of  the  Endangered 
Species  Act  of  1973)  or  result  in  the 
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destruction  or  adverse  modiHcation  of 
their  habitat.  None  of  the  revisions  that 
Illinois  proposed  to  make  in  this 
amendment  pertain  to  fish,  wildlife,  or 
plants  and  their  habitat.  Therefore,  we 
did  not  ask  the  FWS  for  its 
determination  under  section  7  of  the 
Endangered  Species  Act  of  1973. 

State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Under  30  CFR  884.14(a)(6),  we  are 
required  to  request  comments  from  the 
SMPO  and  ACHP  on  amendments  that 
may  have  an  effect  on  historic 
properties.  On  November  6, 1998.  we 
requested  comments  on  Illinois' 
amendment  (Administrative  Record  No. 
IL-5027),  but  neither  responded  to  our 
request. 

V.  Director's  Decision 

Based  on  the  above  findings,  we 
approve  the  proposed  plan  amendment 
as  submitted  by  Illinois  on  October  22, 
1998. 

We  approve  the  rules  as  proposed  by 
Illinois  with  the  provision  that  they  be 
fully  promulgated  in  identical  form  to 
the  rules  submitted  to  and  reviewed  by 
OSM  and  the  public. 

The  Federal  regulations  at  30  CFR 
Part  913,  codifying  decisions  concerning 
the  Illinois  plan,  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  plan  amendment 
process  and  to  encourage  States  to  bring 
their  plans  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VL  Procedural  Determiitationfr 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Plaiming  and  Review). 


Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  and  Tribal  abandoned  mine 
land  reclamation  plans  and  revisions 
since  each  plan  is  drafted  and 
promulgated  by  a  specific  State  or  Tribe, 
not  by  OSM.  Decisions  on  proposed 
abandoned  mine  land  reclamation  plans 
and  revisions  submitted  by  a  State  or 
Tribe  are  based  on  a  determination  of 
whether  the  submittal  meets  the 
requirements  of  Title  IV  of  SMCRA  (30 
U.S.C.  1231-1243)  and  30  CFR  Part  884. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  are  categorically  excluded 
from  compliance  with  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332)  by  the  Manual  of  the  Department 
of  the  Interior  (516  DM  6,  appendix  8, 
paragraph  8.4B(29)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  submittal  which 
is  the  subject  of  this  rule  is  based  upon 
corresponding  Federal  regulations  for 


which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
under  the  Unfunded  Mandates  Reform 
Act  (2  U.S.C  1502  et  seq.)  that  this  rule 
will  not  impose  a  cost  of  $100  million 
or  more  in  any  given  year  on  local,  state, 
or  tribal  governments  or  private  entities. 

List  of  Subjects  in  30  CFR  Part  913 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  January  8.  1999. 

Brent  Wahlquist, 

Regional  Director,  Mid-Continent  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  Part  913  is  amended 
as  set  forth  below: 

PART  91 3— ILLINOIS 

1.  The  authority  citation  for  Part  913 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  913.25  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

§  913.25    Approval  of  Illinois  abandoned 
mine  land  reclamation  plan  amendments. 


Original  amendment 
submission  date 


Date  of  final  publica- 
tion 


Citation/description 


October  22,  1996 „    January  22,  1999 Illinois  Plan  Nanative;  62  lAC  2501.1.  .4,  .7,  .8,  .10,  .11,  .13,  .16.  .19.  .22,  .25.  .28.  .31,  and 

.40;  44  lAC  1150.10,  20,  .30.  .100.  .200.  .300.  .400.  .500.  .700.  .800,  .900,  .1000.  .1100. 
.1200,  .1300.  .1325.  and  .1350. 
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DEPARTMENIj  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  936 
[SPATS  No.  OK-;024-FOR] 

Oklahoma  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  aiid  Enforcement  (OSM), 
Interior. 

ACTION:  Final  r  ile;  approval  of 
amendment. 


SUMMARY:  OSM  is  approving  an 
amendment  to  jthe  Oklahoma  regulatory 
program  (from  jnow  on  referred  to  as  the 
"Oklahoma  prigram")  under  the 
Surface  Mining  Control  and 
Reclamation  Apt  of  1977  (SMCRA).  The 
amendment  coiisists  of  revisions  to  and 
additions  of  regulations  pertaining  to 
definitions;  reqlamation  plan:  siltation 
structures,  impoundments,  banks,  dams, 
and  embankments;  permit  variances 
from  approximate  original  contour 
restoration  requirements;  small  operator 
assistance;  bond  release  applications; 
hydrologic  balince:  siltation  structures; 
impoundment^;  disposal  of  excess  spoil: 
preexisting  bei^ches;  coal  mine  waste: 
general  requireCnents;  state  inspections 
and  monitoring;  and  request  for  hearing. 
Oklahoma  intended  that  the  amendment 
revise  its  program  to  be  consistent  with 
the  corresponding  Federal  regulations. 

EFFECTIVE  DAT^:  January  22, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  VVoifrom,  Director,  Tulsa 
Field  Office,  Office  of  Surface  Mining 
Reclamation  aid  Enforcement,  5100 
East  Skelly  Dri|ve,  Suite  470,  Tulsa, 
Oklahoma  74lb5-6548.  Telephone: 
(918)  581-6430.  E-mail 
mwolfrom@mcrgw.osmre.gov. 


SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Oklahoma  Program 

II.  Submission  of  the  Proposed  Amendment 
HI.  Director's  Findings 

rv.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Oklahoma 
Program 

On  January  19, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Oklahoma  program.  You  can  find 
background  information  on  the 
Oklahoma  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  emd  the  conditions  of 
approval  in  the  January  19, 1981, 
Federal  Register  (46  FR  4902).  You  can 
find  later  actions  concerning  the 
conditions  of  approval  and  program 
amendments  at  30  CFR  936.15  and 
936.16. 

II.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  December  18, 1997 
(Administrative  Record  No.  OK-981), 
Oklahoma  sent  us  an  amendment  to  its 
program  under  SMCRA.  Oklahoma  sent 
the  amendment  in  response  to  a  June  17, 
1997,  letter  (Administrative  Record  No. 
OK-979)  that  we  sent  to  Oklahoma 
under  30  CFR  732.17(c).  We  announced 
receipt  of  the  amendment  in  the  January 
6. 1998,  Federal  Register  (63  FR  454).  In 
the  same  document,  we  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  adequacy  of  the 
amendment.  The  public  comment 
period  closed  on  February  5, 1998. 
Because  no  one  requested  a  public 
hearing  or  meeting,  we  did  not  hold 
one. 

During  our  review  of  the  amendment, 
we  identified  concerns  relating  to 
definitions  (OAC  460:20-3-5); 
permitting  requirements  (OAC  460:20- 
27-14  and  460:-20-31-9);  small 
operator  assistance  (OAC  460:20-35-1, 
-6,  -7,  and  -8);  hydrologic  balance: 
siltation  structures — definitions  (OAC 


460:20-43-12);  impoundments  (OAC 
460:20-43-14  and  460:20-45-14);  coal 
mine  waste:  general  requirements  (OAC 
460:20-43-29  and  460:20-45-29); 
backfilling  and  grading:  thin  overburden 
(OAC  460:20-43-39);  disposal  of  excess 
spoil:  preexisting  benches  (OAC  460:20- 
45-27);  and  state  inspections  and 
monitoring  (OAC  460:20-57-2).  We 
notified  Oklahoma  of  these  concerns  by 
faxes  dated  June  5  and  30,  and  October 
21, 1998  (Administrative  Record  Nos. 
OK-981.13,  OK-981. 08.  and  OK- 
981. 11,  respectively).  By  letters  dated 
June  22,  August  10,  September  24,  and 
November  5, 1998  (Administrative 
Record  Nos.  OK-981.06.  OK-981.09, 
OK-981. 10.  and  OK-981. 12, 
respectively),  Oklahoma  sent  us 
additional  explanatory  information  and 
revisions  to  its  program  amendment. 

Based  upon  Oklahoma's  additional 
explanatory  information  and  revisions 
to  its  amendment,  we  reopened  the 
public  comment  period  in  the 
November  25. 1998,  Federal  Register 
(63  FR  65149).  The  public  comment 
period  closed  on  December  10, 1998. 

III.  Director's  Findings 

Following,  under  SMCRA  and  the 
Federal  regulations  at  30  CFR  732.15 
and  732.17,  are  our  findings  concerning 
the  amendment.  Any  revisions  that  we 
do  not  discuss  are  about  minor  wording 
changes,  or  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment. 

A.  Revisions  to  Oklahoma's  Regulations 
That  Have  the  Same  Meaning  as  the 
Corresponding  Provisions  of  the  Federal 
Regulations 

The  State  regulations  listed  in  the 
table  below  contain  language  that  is  the 
same  as  or  similar  to  the  corresponding 
sections  of  the  Federal  regulations. 
Differences  between  the  State 
regulations  and  the  Federal  regulations 
are  minor. 


Topic 


State  regulation — Oklahoma  ad- 
ministrative code  (OAC) 


Federal  counterpart  regulation — 30 
Code  of  Federal  Regulation  (CFR) 


Definitions:  "Othfcr  treatment  facilities,"  "Previously  mined  area,"  and 

"Siltation  structure." 
Redamation  plati:  siltation  stmctures,  impoundments,  banks,  dams, 

and  embankments.  (Surface  mining  activities). 
Reclamation  plan:  siltation  structures,  impoundments,  banks,  dams, 

and  embankments.  (Underground  mining  activities). 
Pemiits  incorporating  variances  from  approximate  original  contour  res- 

toratk>n  requirements. 
Program  service^  and  data  requirements  


460:20-3-5 


AppJicant  liabilityl 

Assistance  fundifig 

Requirement  to  i>elease  performance  bonds 

Hydrotogic  balance:  siltation  structures.  (Surface  mining  activities) 


460:20-27-1 4(a),  (a)(2),  (a)(3). 

and  (0. 
460:20-^1-9(a).  (a)(2).  (a)(3).  and 

(«)• 
•;60:20-33-6(a) 

460.20-35-6(8).   (b)(1).   and 
{b)(3)— (b)(5). 

460:20-35-7(a) 

460:20-36-8  

460:20-37-1 5(a)(3)  

460:20-43-1 2(a>— (a)(2)  


701.5. 

780.25(a).  (a)(2),  (a)(3),  and  (f). 

784.16(a).  (a)(2).  (a)(3).  and  (f). 

785.16(a). 

795.9(a).  (b)(1).  and  (b)(4)-(b)(6). 

795.12(a). 
795.11. 
800.40(a)(3). 
816.46(a)— (a)(2). 
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Topic 


Impoundments:  general  requirements.  (Surlace  mining  activities)  

Impoundments:  temporary  impoundments.  (Surface  mining  activities) 

Disposal  of  excess  spoil:  preexisting  benches.  (Surface  mining  activi- 
ties). 

Coal  mine  waste:  general  requirements.  (Surface  mining  activities)  

Hydrologic  balance:  siltation  structures.  (Underground  mining  activi- 
ties). 

Impoundments:  general  requirements.  (Underground  mining  activities) 

Impoundments:  temporary  impoundments.  (Underground  mining  activi- 
ties). 

Disposal  of  excess  spoil:  preexisting  benches.  (Underground  mining 
activities). 

Coal  mine  waste:  general  requirements.  (Underground  mining  activi- 
ties). 

State  inspections  and  nronitoring  

Request  for  hearing 


State  regulation — Oklahoma  ad- 
ministrative code  (OAC) 

460:2&^l3-14(a)(1)— (a)(3).  (a)(5), 
(a)(6),  and  (a)(9)-(a)(i 2). 

460:20-43-1 4(c)(2)(A)  and  (B)  

460:20-4a-27(c) 

460:20-43-29(a) 

460:20-45-1 2(a)— (a)(2)  

460:20-45-1 4(a)(1 )— (a)(3), 

(a)(5)-<a)(6).  (a)(9)-(a)(l2). 
460:20-h45-1  4(c)(2)(A)— (B)  

460:20-45-27(c) 

460:20-45-29(3) 

460:20-57-2(g)(4)(A)  and  (h) 

460:20-61-1 1(a) 


Federal  counterpart  regulation — 30 
Code  of  Federal  Regulation  (CFR) 


816.49(a)(1)-{a)(3).  (a)(5).  (a)(6). 

and  (a)(9)— (a)(  12). 
816.49(c)(2)(i)  and  (ii). 
816.74(c). 

816.81(a). 
8i7.46(a)-(a)(2). 

8l7.49(a)(i)-Ha){3),  (a)(5)-<a)(6). 

(a)(9)-<a)(12). 
8l7.49(c)(2)(i)-{ii). 

817.74(c). 

817.81(a). 

840.11(g)(4)(i)and(h). 
845.19(a) . 


Because  the  above  State  regulations 
have  the  same  meaning  as  the 
corresponding  Federal  regulations,  we 
find  that  they  are  no  less  effective  than 
the  Federal  regulations. 

B.  Revisions  to  Oklahoma's  Regulations 
That  Are  Not  the  Same  as  the 
Corresponding  Provisions  of  the  Federal 
Regulations 

1.  OAC  460:20-27-14.  Reclamation 
Plan:  SiUation  Structures, 
Impoundments,  Banks,  Dams,  and 
Embankments.  (Surface  Mining 
Activities) 

a.  Oklahoma  revised  paragraph  (b)  to 
require  siltation  structures  to  be 
designed  in  compliance  vnth  the 
requirements  of  Section  460:20-43-12. 
Also,  impoundments  or  earthen 
structures  which  permanently  remain 
on  the  permit  area  have  to  be  designed 
to  comply  with  the  requirements  of 
Section  460:20-43-14.  We  are 
approving  this  revision  because  it  is  not 
inconsistent  with  or  less  effective  than 
the  corresponding  Federal  regulations  at 
30  CFR  780.25(b). 

b.  Oklahoma  revised  paragraph  (c)(3) 
to  allow  its  Department  of  Mines  to 
establish,  through  the  State  program 
approval  process,  engineering  design 
standards  for  impoundments: 

1.  That  do  not  meet  the  size  or  other 
criteria  of  30  CFR  77.216(a),  or 

2.  That  do  not  meet  the  Class  B  or  C 
criteria  for  dams  in  TR-60,  (210- VI- 
TR60,  Oct.  1985).  "Earth  Dams  and 
Reservoirs,"  or 

3.  That  are  located  where  failure 
would  not  be  expected  to  cause  loss  of 
life  or  serious  property  damage. 

The  design  standards  would  ensure 
stabiUty  comparable  to  a  1.3  minimum 
static  safety  factor  in  lieu  of  engineering 
tests  to  establish  compliance  with  the 
minim vmi  static  safety  factor  of  1.3 


specified  in  Section  460:20-43- 
14(a)(3)(B).  We  are  approving  this 
revision  because  it  is  not  inconsistent 
with  or  less  effective  than  the 
corresponding  Federal  regulations  at  30 
CFR  780.25(c)(3). 

2.  OAC  460:20-31-9.  Reclamation  Plan: 
Siltation  Structures,  Impoundments, 
Banks,  Dams,  and  Embankments. 
(Underground  Mining  Activities) 

a.  Oklahoma  revised  paragraph  (b)  to 
require  siltation  structures  to  be 
designed  in  compliance  with  the 
requirements  of  Section  460:20-45-12. 
Also,  impoundments  or  earthen 
structures  which  permanently  remain 
on  the  permit  area  have  to  be  designed 
to  comply  with  the  requirements  of 
Section  460:20-45-24.  We  are 
approving  this  revision  because  it  is  not 
inconsistent  with  or  less  effective  than 
the  corresponding  Federal  regulations  at 
30  CFR  784.16(b). 

b.  Oklahoma  revised  paragraph  (c)(2) 
to  allow  its  Department  of  Mines  to 
establish,  through  the  State  program 
approval  process,  engineering  design 
standards  for  impoundments: 

1.  That  do  not  meet  the  size  or  other 
criteria  of  30  CFR  77.216(a),  or 

2.  That  do  not  meet  the  Class  B  or  C 
criteria  for  dams  in  TR-60,  (210- VI- 
TR60,  Oct.  1985),  "Earth  Dams  and 
Reservoirs,"  or 

3.  That  are  located  where  failure 
would  not  be  expected  to  cause  loss  of 
life  or  serious  property  damage. 

The  design  standards  would  ensure 
stability  comparable  to  a  1.3  minimum 
static  safety  factor  in  lieu  of  engineering 
tests  to  estabhsh  compliance  with  the 
minimum  static  safety  factor  of  1.3 
specified  in  Section  460:20-45- 
14(a)(3)(B).  We  are  approving  this 
revision  because  it  is  not  inconsistent 
with  or  less  effective  than  the 


corresponding  Federal  regulations  at  30 
CFR  784.16(c)(3). 

3.  OAC  460:20-35-6.  Program  Services 
and  Data  Requirements 

Oklahoma  revised  paragraph  (b)(6)  to 
read  as  follows: 

The  development  of  cross-section  maf>s 
and  plans  required  under  Section  460:20-25- 

1 1 ,  460:20-29-1 1 .  and  any  other  applicable 
regulation. 

We  are  approving  this  revision 
because  it  is  not  inconsistent  with  or 
less  effective  than  the  corresponding 
Federal  regulation  at  30  CFR  795.9(b)(3). 

4.  OAC  460:20-43-12.  Hydrologic 
Balance:  Siltation  Structures.  (Surface 
Mining  Activities)  and  OAC  460:20-45- 

12.  Hydrologic  Balance:  Siltation 
Structures.  (Underground  Mining 
Activities) 

Oklahoma  proposed  to  delete 
paragraphs  (a)(3)  which  provide  the 
definition  for  "other  treatment 
facilities."  We  are  approving  these 
deletions  because  Oklahoma  revised 
and  moved  this  definition  to  Section 
460:20-3-5.  Definitions. 

5.  OAC  460:20-43-14.  Lupoundments. 
(Siu-face  Mining  Activities) 

Oklahoma  revised  paragraphs 
(a)(4)(A)  and  (B)  to  read  as  follows: 

(A)  An  impoundment  meeting  the  Class  B 
or  C  criteria  for  dams  in  TR-60,  or  the  size 
or  other  criteria  of  30  CFR  77.216(a)  or 
located  where  failure  would  be  expected  to 
cause  loss  of  life  or  serious  property  damage 
shall  have  a  minimum  static  safety  factor  of 
1.5  for  a  normal  pool  with  steady  state 
seepage  saturation  conditions,  and  a  seismic 
safety  factor  of  at  least  1.2. 

(B)  Impoundments  not  included  in  Section 
(a)(4)(A)  of  this  Section,  except  for  a  coal 
mine  waste  impounding  sL  ucture,  or  located 
where  failure  would  not  be  Expected  to  cause 
loss  of  life  or  serious  property  damage  shall 
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have  a  minimum  static  safety  factor  of  1.3  for 
a  normal  pool  with  steady  state  seepage 
saturation  conditions  or  meet  the 
requirements  of  ^tion  460:20-27-14(c)(3). 

We  are  approving  this  revision 
because  it  is  not  inconsistent  with  or 
less  effective  than  the  corresponding 
Federal  regulations  at  30  CFR 

816.49(a)(4)  (i)  M  (ii)- 

1 
6.  OAC  460:20+45-14.  Impoundments. 
(Underground  Mining  Activities) 

Oklahoma  revised  paragraphs  (a)(4) 
(A)  and  (B)  to  rtad  as  follows: 

(A)  An  impoundment  meeting  the  Class  B 
or  C  criteria  for  darus  in  TR-60,  or  the  size 
or  other  criteria  <  I  30  CFR  77.216(a)  or 
located  where  fai  lore  would  be  expected  to 
cause  loss  of  life  lor  serious  property  damage 
shall  have  a  minimum  static  safety  factor  of 
1.5  for  a  normal  pool  with  steady  state 
seepage  saturation  conditions,  and  a  seismic 
safety  factor  of  at  least  1.2. 

(B)  Impoundments  not  included  in  Section 
(a)(4)(A)  of  this  Section,  except  for  a  coal 
mine  waste  impounding  structure,  or  located 
where  failure  wquld  not  be  expected  to  cause 
loss  of  life  or  serious  property  damage  shall 
have  a  minimum  static  safety  factor  of  1.3  for 
a  nonnal  pool  with  steady  state  seepage 
saturation  conditions  or  meet  the 
requirements  of  Section  460:20-31-9(c)(2). 

We  are  approving  this  revision 
because  it  is  nit  inconsistent  with  or 
less  effective  tkan  the  corresponding 
Federal  regulations  at  30  CFR 
817.49(a)(4)  (i)jand  (ii). 

rv.  Summary  ind  Disposition  of 
Comments 

Public  Commefits 

We  requested  public  comments  on  the 
amendment,  biit  did  not  receive  any. 

Federal  Agenc^  Comments 

Under  30  CFR  732.17(h)(ll)(i),  we 
requested  corainents  on  the  amendment 
from  various  Rederal  agencies  with  an 
actual  or  poteiitial  interest  in  the 
Oklahoma  program  (Administrative 
Record  Nos.  oiK;-981.03  and  OK- 
981.16).  In  lett(ers  dated  January  27,  and 
December  14. 1998.  the  U.S.  Army 
Corps  of  Engineers  responded  that  they 
foimd  the  cha|iges  to  the  Oklahoma 
program  satisictory  (Administrative 
Record  Nos.  (JC-981.05  and  OK- 
981.19).  J 

Environment^  Protection  Agency  (EPA) 

Under  30  CfR  732.17(h)(ll)(ii).  we 
are  required  t(i  get  a  written  agreement 
from  the  EPA  for  those  provisions  of  the 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
imder  the  authority  of  the  Clean  Water 
Act  (33  U.S.C^  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.3.C.  7401  et  seq.).  None 
of  the  revisions  that  Oklahoma  proposed 
to  make  in  thi  s  amendment  pertain  to 


air  or  water  quality  standards. 
Therefore,  we  did  not  ask  the  EPA  to 
agree  to  the  amendment. 

Under  30  CFR  732.17(h)(ll)(i),  we 
requested  comments  on  the  amendment 
from  the  EPA  (Administrative  Record 
Nos.  OK-981.01  and  OK-981.14).  The 
EPA  did  not  respond  to  our  request. 

State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Under  30  CFR  732.17(h)(4),  we  are 
required  to  get  comments  from  the 
SHPO  and  ACHP  on  amendments  that 
may  have  an  effect  on  histiric 
properties.  On  December  30, 1997,  and 
November  16,  1998,  we  requested 
comments  on  Oklahoma's  amendment 
(Administrative  Record  Nos.  OK-981.02 
and  OK-981.15,  respectively),  but 
neither  responded  to  our  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  we 
approve  the  amendment  as  submitted  by 
Oklahoma  on  December  18, 1997,  and  as 
revised  on  June  22,  August  10, 
September  24,  and  November  5, 1998. 
We  approve  the  regulations  that 
Oklahoma  proposed  with  the  provision 
that  they  be  published  in  identical  form 
to  the  regulations  sent  to  and  reviewed 
by  OSM  and  the  public.  To  implement 
this  decision,  we  are  amending  the 
Federal  regulations  at  30  CFR  Part  936, 
which  codify  decisions  concerning  the 
Oklahoma  program.  We  are  making  this 
final  rule  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  the  State  to 
bring  its  programs  into  conformity  with 
the  Federal  standards.  SMCRA  requires 
consistency  of  State  and  Federal 
standards. 

VI.  Procedural  Determinations 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  exempts  this  rule  from  review 
under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  published  by  a 
specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 


730.11,  732.15,  and  732.17(h)(10), 
decisions  on  State  regulatory  programs 
and  program  amendments  must  be 
based  solely  on  a  determination  of 
whether  the  submittal  is  consistent  with 
SMCRA  and  its  implementing  Federal 
regulations  and  whether  the  other 
requirements  of  30  CFR  Parts  730,  731, 
and  732  have  been  met. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement  since 
section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  agency  decisions 
on  State  regulatory  program  provisions 
do  not  constitute  major  Federal  actions 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332(2)(C)). 


Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Therefore,  this  rule  will  ensure  that 
existing  requirements  previously 
published  by  OSM  will  be  implemented 
by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
under  the  Unfunded  Mandates  Reform 
Act  (2  U.S.C.  1502  et  seq.)  that  this  rule 
will  not  impose  a  cost  of  $100  million 
or  more  in  any  given  year  on  local,  state, 
or  tribal  governments  or  private  entities. 

List  of  Subjects  in  30  CFR  Part  936 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 
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Dated:  January  8, 1999. 

Brent  Wahlquist, 

Regional  Director,  Mid-Continent  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  Part  936  is  amended 
as  set  forth  below: 


PART  936— OKLAHOMA 

1.  The  authority  citation  for  Part  936 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  936.15  is  amended  in  the 
table  by  adding  a  new  entry  in 


Original  amendment 
sutxnission  date 


Date  of  final  put^lica- 
tion 


chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

§  936.1 5    Approval  of  Oklahoma  regutatory 
program  amendments. 


Citation/description 


Decenfiber  18.  1997 January  22.  1999 


460:20-3-5:  20-27-1 4(a).  (a)(2).  (a)(3).  (b),  (c)(3).  (f);  20-31-9{a),  (a)(2).  (a)(3).  (b).  (c)(2). 
(f);  20-33-6(a):  20-35-6(a).  (b)(1).  and  (b)(3)  ttirougfi  (b)(6);  20-35-7(a);  20-35-8;  20- 
37-1 5(a)(3);  20-^*3-1 2(a)  through  (a)(3);  20-43-1 4(a)(1)  through  (a)(3).  (a)(4)(A)  and  (B). 
(a)(5).  (a)(6).  and  (a)(9)  through  (a)(12).  (c)(2)(A)  and  (B);  20^S-27(c);  20-43-29(a);  20- 
45-12(a)  through  (a)(3);  20-45-1 4(a)(1)  through  (a)(3).  (a)(4)(A)  and  (B).  (a)(5),  (a)(6).  and 
(a)(9)  through  (a)(12).  (c)(2)(A)  and  (B);  20^t5-27(c);  20-45-29(a);  20-57-2(g)(4)(A)  and 
•(h);  and  20-61-1 1(a). 


|FR  Doc.  99-1443  Filed  1-21-99;  8:45  am) 
BILUNQ  CODE  4310-06-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy  has 
determined  that  USS  PORTER  (DDG  78) 
is  a  vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  fully  comply  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  ship.  The  intended  effect  of  this 
rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 

EFFECTIVE  DATE:  October  26,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  R.R.  Pixa.  JAGC,  U.S.  Navy, 
Admiralty  Counsel,  Office  of  the  Judge 


Advocate  General,  Navy  Department, 
Washington  Navy  Yard.  Washington,  DC 
20374-5066,  Telephone  number:  (202) 
685-5040. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy,  imder 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS 
PORTER  (DDG  78)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot  fully 
comply  with  the  following  specific 
provisions  of  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  ship:  Annex  I,  paragraph  2(f)(i) 
pertaining  to  placement  of  the  masthead 
light  or  hghts  above  and  clear  of  all 
other  lights  and  obstructions;  Annex  I, 
paragraph  2(f)(ii)  pertaining  to  the 
vertical  placement  of  task  lights;  Aimex 
I,  paragraph  3(a)  pertaining  to  the 
location  of  the  forward  masthead  light 
in  the  forward  quarter  of  the  vessel,  and 
the  horizontal  distance  between  the 
forward  and  after  masthead  lights;  and. 
Annex  I,  paragraph  3(c)  pertaining  to 
placement  of  task  lights  not  less  than 
two  meters  fi-om  the  fore  and  aft 
centerline  of  the  ship  in  the  athwartship 
direction.  The  Deputy  Assistant  Judge 
Advocate  General  (Admiralty)  has  also 


certified  that  the  lights  involved  are 
located  in  closest  possible  compUance 
with  the  appUcable  72  COLREGS 
requirements. 

Morever,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
maimer  differently  bom  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water). 
Vessels. 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

PART  706— {AMENDED] 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1605. 

2.  Table  Four,  Paragraph  15  of  §  706.2 
is  amended  by  adding,  in  numerical 
order,  the  following  entry  for  USS 
PORTER: 

§  706.2    Certifications  of  the  Secretary  of 
the  Navy  under  Executive  Order  1 1964  artd 
33  U.S.C.  1605. 
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USS  PORTER 


3.  Table  Foui 
is  amended  by 


.  Paragraph  16  of  §  706.2      order,  the  following  entry  for  USS 
idding,  in  numerical  PORTER: 


USS  PORTER 


4.  Table  Five 
adding,  in 
following  entr) 


USS  PORTER  . 


Dated:  Octobet  26. 1998. 
Approved: 
R.R.  Pixa, 

Captain,  JAGC. 
Judge  Advocate, 
[FR  Doc.  99-14*' 

BILUNG  CODE  3810  -FF-M 


Vessel 


Number 


Horizontal  dis- 
tance from  the 
fore  and  aft  cen- 
terline  of  the 
vessel  in  the 
athwartship  di- 
rection 


DOG  78         1 .92  meters. 


§  706.2    Certifications  of  the  Secretary  of 
the  Navy  under  Executive  Order  11964  and 
33U.S.C.  1605. 


Vessel 


Number 


Obstruction 

angle  relative 

ship's  headings 


DDG78 


102.00  thru 
112.50°. 


of  §  706.2  is  amended  by 
nunierical  order,  the 
for  USS  PORTER: 


§  706.2    Certifications  of  the  Secretary  of 
the  Navy  under  Executive  Order  1 1964  and 
33  U.S.C.  1605. 


Table  Five 


Vessel 


Masthead  lights 
not  over  all  other 
No.  lights  and  ob- 

structions, annex 
I,  sec.  2(f) 


Foward  masthead 
light  not  in  for- 
ward quarter  of 
ship,  annex  I, 
sec.  3(a) 


After  masthead 
light  less  that  ''h 
ship's  length  aft 
of  forward  mast- 
head light,  annex 
I,  sec.  3  (a) 


Percentage 
horizontal 
separation  at- 
tained 


DDG78 


13.8 


( I.S.  Navy,  Deputy  Assistant 
General  (Admiralty). 
Filed  1-21-99;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD05-98-1141 

Drawbridge  Operation  Regulations; 
New  Jersey  Intracoastal  Waterway, 
Manasquan  River 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander,  Fifth  Coast 
Guard  District  has  issued  a  temporary 


deviation  from  the  regulation  governing 
the  operation  of  the  Brielle  Railroad 
Bridge  across  the  New  Jersey 
Intracoastal  Waterway,  Manasquan 
River  at  mile  0.9  in  Point  Pleasant,  New 
Jersey.  Beginning  at  8  a.m.  on  March  1 
through  March  12, 1999,  this  deviation 
allows  the  bridge  to  remain  closed  to 
navigation  between  the  hours  of  8  a.m. 
and  4  p.m.,  Monday  through  Friday. 
This  closure  is  necessary  to  facilitate 
extensive  repairs  and  maintain  the 
bridge's  operational  integrity  while  still 
providing  for  the  reasonable  needs  of 
navigation. 
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DATES:  The  deviation  is  effective  from  8 
a.m.  on  March  1. 1999  imtil  4  p.m.  on 
March  12.  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
B.  Deaton.  Bridge  Administration.  Fifth 
Coast  Guard  District,  at  (757)  398-6222. 
SUPPLEMENTARY  INFORMATION:  The 
Brielle  Railroad  Bridge  is  owmed  and 
operated  by  New  Jersey  Transit  (NJ 
Transit.  A  letter  was  forwarded  to  the 
Coast  Guard  by  NJ  Transit  requesting  a 
temporary  deviation  from  the  normal 
operation  of  the  bridge  to  implement 
extensive  structural  steel  repairs. 
Presently,  the  draw  is  required  to  open 
on  signal  at  all  times.  This  requirement 
is  included  in  the  general  operating 
regulations  at  33  CFR  117.5.  The  repairs 
entail  replacement  or  reinforcement  of 
stringers,  floor  beams,  laterals  and 
bearings.  Disassembling  parts  of  the 
bridge  and  maintaining  the  drawbridge 
span  in  the  closed  position  is  necessary 
to  complete  the  repairs. 

The  Coast  Guard  has  informed  the 
known  users  of  the  waterway  of  the 
bridge  closure  so  that  these  users  can 
arrange  their  transits  to  avoid  being 
negatively  impacted  by  the  temporary 
deviation. 

From  March  1  until  March  12,  1999. 
this  deviation  allows  the  draw  of  the 
Brielle  Railroad  Bridge  to  remain  closed 
to  vessels  between  the  hours  of  8  a.m. 
and  4  p.m.,  Monday  through  Friday  and 
open  on  signal  at  all  other  times. 

Dated:  January  11, 1999. 

Rogor  T.  Rufe  Jr.. 

Vice  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 

IFR  Doc.  99-1471  Filed  1-21-99;  8:45  am] 
BILUNQ  CODE  4910-1S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[VA  061-6039;  FRL-6218-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Virginia; 
Approval  of  Source  Specific  VOC 
RACT  for  Tuscarora  Incorporated 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Virginia.  This  revision  requires 
Tuscarora  Incorporated,  a  major  source 
of  volatile  organic  compounds  (VOCs), 
to  implement  reasonably  available 
control  technology  (RACT).  The 
intended  effect  of  this  action  is  to  grant 


approval  of  a  source-specific  Consent 
Agreement  submitted  by  the 
Commonwealth  of  Virginia  to  impose 
RACT  requirements  in  accordance  with 
the  Clean  Air  Act. 

DATES:  This  final  rule  is  effective  on 
March  23, 1999.  without  further  notice, 
imless  EPA  receives  adverse  comments 
by  February  22.  1999.  If  adverse 
comments  are  received.  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  should 
be  addressed  to  David  Arnold.  Chief. 
Ozone  and  Mobile  Sources  Branch. 
Mailcode  3AP21.  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  dociunents  relevant 
to  this  action  are  avedlable  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460;  and  Virginia 
Department  of  Environmental  Quality, 
P.O.  Box  10009,  629  East  Main  Street, 
Richmond,  Virginia  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  M.  Lewis,  (215)  814-2185,  at  the 
EPA  Region  III  address  above,  or  via  e- 
mail  at  lewis.janice@epa.gov.  While 
information  may  be  requested  via  e- 
mail,  any  comments  must  be  submitted 
in  vmting  to  the  EPA  Region  III  address 
above. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  July  12,  1996,  the  Commonwealth 
of  Virginia,  Department  of 
Environmental  QuaUty  (VADEQ) 
submitted  a  source-specific  VOC  RACT 
determination  for  Tuscarora 
Incorporated  located  in  Loudoun 
County.  Loudoun  County  is  in  the 
Northern  Virginia  portion  of  the 
Metropolitan  Washington  D.C.  serious 
ozone  nonattainment  area.  Within  this 
nonattainment  area,  all  sources  of  VOC 
writh  the  potential  to  emit  50TPY  or 
more  are  considered  major  sources  and 
subject  to  RACT.  Because  Tuscarora 
Incorporated  is  not  subject  to  RACT 
imder  Virginia's  category-specific 
regulations  developed  for  industrial 
categories  covered  by  Control 
Technique  Guidelines  (CTGs),  it  is 
termed  a  non-CTG  source.  Therefore, 
VADEQ  has  determined  and  imposed 
RACT  via  a  Consent  Agreement 
(Registration  No.  71814)  to  meet  the 


requirements  of  section  182  of  the  Clean 
Air  Act. 

n.  Summary  of  the  SIP  Revision 

Tuscarora  Incorporated,  a 
manufacturer  of  custom  molded,  foam 
plastic  packing,  structural  components 
and  material  handling  products,  had 
pre-RACT  uncontrolled  VOC  emissions 
of  105.2  TPY.  These  emissions  emanate 
fit)m  plant  operations  using  the  primary 
resin  expandable  polystyrene  (EPS)  and 
from  the  occasional  use  of  a 
polystyrene/polyethylene  copolymer 
knovra  as  ARCEL.  The  VADEQ 
determined  that  RACT  for  the  facility  is 
the  use  of  low  and  reduced  VOC  content 
EPS  and  ARCEL  beads.  The  Consent 
Agreement  (Registration  No.71814) 
requires,  among  other  things,  that  the 
EPS  monthly  weighted  average 
percentage  of  VOC  shall  not  exceed 
4.5%  and  that  the  ARCEL  monthly 
weighted  average  percentage  of  VOC 
shall  not  exceed  8.5%.  The  use  of  low 
and  reduced  VOC  concentrations  in  EPS 
and  ARCEL  beads  reduces  potential 
VOC  emissions  by  31%.  The  Consent 
Agreement  requires  that  Tuscarora 
Incorporated  keep  a  daily  detailed 
material  log  which  documents  the 
percentage  of  VOC  contained  in  the  EPS 
and  ARCEL  material  processed  at  the 
facility.  The  log  must  provide  sufficient 
information  to  determine  compliance 
with  the  conditions  of  the  Consent 
Agreement.  The  log  must  be  available 
on  site  and  must  be  current  for  the  most 
recent  five  years.  Additional  details  of 
the  RACT  determination  may  be  found 
in  VADEQ's  submittal  and  the  technical 
support  dociunent  (TSD)  prepared  to 
support  this  rulemaking.  Copies  of  these 
materials  are  available,  upon  request, 
from  the  EPA  Regional  office  listed  in 
the  ADDRESSES  section  of  this  docimient. 

EPA  is  approving  Consent  Agreement 
No.  71814  issued  by  VADEQ  to 
Tuscarora  Incorporated  to  impose  RACT 
for  VOCS  as  a  revision  to  the  Virginia 
SIP. 

In  1995,  Virginia  adopted  legislation 
that  provides,  subject  to  certain 
conditions,  for  an  environmental 
assessment  (audit)  "privilege"  for 
voluntary  compliance  evaluations 
performed  by  a  regulated  entity.  The 
legislation  further  addresses  the  relative 
burden  of  proof  for  parties  either 
asserting  the  privilege  or  seeking 
disclosure  of  documents  for  which  the 
privilege  is  claimed.  Virginia's 
legislation  also  provides,  subject  to 
certain  conditions,  for  a  penalty  waiver 
for  violations  of  environmental  laws 
when  a  regulated  entity  discovers  such 
violations  pursuant  to  r  voluntary 
compliance  evaluation  und  voluntarily 
discloses  such  violations  to  the 
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Commonwealtli  and  takes  prompt  and 
appropriate  measures  to  remedy  the 
violations.  Virgjinia's  Voluntary 
EnvironmentalJAssessment  Privilege 
law,  Va.  Code  3ec.  10.1-1198,  provides 
a  privilege  that  protects  from  disclosure 
documents  anc^  information  about  the 
content  of  thos^  documents  that  are  the 
product  of  a  voluntary  environmental 
assessment.  Thfe  privilege  does  not 
extend  to  docuinents  or  information  that 
are:  (1)  Generated  or  developed  before 
the  commencement  of  a  voluntary 
environmental  assessment;  (2)  that  are 
prepared  independently  of  the 
assessment  process;  (3)  that  demonstrate 
a  clear,  imminent  and  substantial 
danger  to  the  p  iblic  health  or 
environment;  or  (4)  that  are  required  by 
law. 

On  January  12, 1997,  the 
Commonwealth  of  Virginia  Office  of  the 
Attorney  GeneBal  provided  a  legal 
opinion  that  states  that  the  Privilege  law 
precludes  granting  a  privilege  to 
dociunents  and  information  "required 
by  law,"  incluqing  documents  and 
information  "required  by  federal  law  to 
maintain  program  delegation, 
authorization  cir  approval,"  since 
Virginia  must  'jenforce  federally 
authorized  environmental  programs  in  a 
manner  that  is  no  less  stringent  than 
their  federal  co(unterparts.  »  *  •  " 
Virginia's  Immtinity  law,  Va.  Code  Sec. 
10.1-1199,  provides  that  "[tjo  the  extent 
consistent  with  requirements  imposed 
by  Federal  law;"  any  person  making  a 
voluntary  discljosure  of  information  to  a 
state  agency  regarding  a  violation  of  an 
environmental  statute,  regulation, 
permit,  or  administrative  order  is 
granted  immunity  from  administrative 
or  civil  penalt]^  The  Attorney  General's 
January  12, 1997  opinion  states  that  the 
quoted  language  renders  this  statute 
inapplicable  tO{  enforcement  of  any 
federally  authokized  programs,  since 
"no  immimity  could  be  afforded  from 
administrativej  civil,  or  criminal 
penalties  because  granting  such 
immunity  would  not  be  consistent  with 
federal  law,  wnich  is  one  of  the  criteria 
for  immunity."] Thus,  EPA  has 
determined  thait  Virginia's  Privilege  and 
Inmiunity  statutes  will  not  preclude  the 
Commonwealtlt  from  enforcing  its 
program  consistent  with  the  federal 
requirements,  i 

EPA  is  approving  this  SIP  revision 
without  prior  droposal  because  the 
Agency  views  llhis  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  o^  this  Federal  Register 
publication,  EFA  is  publishing  a 
separated  docuinent  that  will  serve  as 
the  proposal  toj  approve  the  SIP  revision 
should  adverse!  or  critical  comments  be 


filed.  This  SIP  revision  will  be  effective 
March  23, 1999,  without  further  notice 
unless  the  Agency  receives  adverse 
comments  by  February  22, 1999. 

If  EPA  receives  such  conmients,  then 
EPA  will  publish  a  dociunent 
withdrawing  the  final  action  and 
informing  the  public  that  the  action  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  action  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  the  rule. 
Parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  SIP  revision  will  be 
effective  on  March  23,  1999,  and  no 
further  action  wrill  be  taken  on  the 
proposed  rule. 

III.  Final  Action 

EPA  is  approving  the  Consent 
Agreement,  Registration  Number  71814, 
submitted  by  the  Commonwealth  of 
Virginia  on  July  12, 1996  as  a  SIP 
revision. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  imder  E.O.  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  govenunent, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  EPA  complies  by 
consulting,  E.O.  requires  EPA  to  provide 
to  the  Office  of  Management  and  Budget 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  state,  local,  and  tribal 
goverrunents,  the  nature  of  their 
concerns,  copies  of  written 
communications  from  the  goverrunents, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 


section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

E.O.  13045,  entitled  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  applies  to  any  rule  that 
the  EPA  determines  (1)  is  "economically 
significant,"  as  defined  under  E.O. 
12866,  and  (2)  the  environmental  health 
or  safety  risk  addressed  by  the  rule  has 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  final  nile  is  not  subject  to  E.O. 
13045  because  it  is  not  an  economically 
significant  regulatory  action  as  defined 
by  E.O.  12866,  and  it  does  not  address 
an  environmental  health  or  safety  risk 
that  would  have  a  disproportionate 
effect  on  children. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
imiquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  govenunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
goverrunents.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  commimities."  Today's  rule 
does  not  significantly  or  uniquely  affect 
the  communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  "Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 
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E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jiuisdictions.  This 
final  rule  wrill  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  conditional  approvals 
of  SIP  submittals  under  section  110  and 
subchapter  I.  part  D  of  the  G\A  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  I  certify 
that  it  does  not  have  a  significant  impact 
on  any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  imder  the  Clean  Air  Act, 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(aK2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final 
regulation  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
annual  costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  Section  205,  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  imiquely  impacted  by 
the  rule.  EPA  has  determined  that  the 
approval  action  proposed  does  not 
include  a  federal  mandate  that  may 
result  in  estimated  annual  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 


the  private  sector,  result  from  this 
action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  Section  804,  however, 
exempts  fix>m  section  801  the  following 
types  of  rules:  rules  of  particular 
applicability;  rules  relating  to  agency 
management  or  personnel;  and  rules  of 
agency  organization,  procediu«,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  p>articular 
applicability,  establishing  requirements 
only  for  Tuscarora  Incorporated  in 
Loudoun  Coimty,  Virginia. 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  to  approve  the  VOC  RACT 
determination  submitted  by  VADEQ  for 
Tuscarora  Incorporated  must  be  filed  in 
the  United  States  Coiut  of  Appeals  for 
the  appropriate  circuit  by  March  23, 
1999.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Ozone. 

Dated:  December  28, 1998. 
Thomas  Voltaggio, 
Acting  Regional  Administrator,  Region  HI. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  W— Virginia 

2.  Section  52.2420  is  amended  by 
adding  paragraph  (c)(128)  to  read  as 
follows: 

§52.2420    Identification  of  plan. 

•        »        *        *        • 

(c)*  •  * 

(128)  Revision  to  the  State 
Implementation  Plan  submitted  on  July 
12, 1996  by  the  Virginia  Department  of 
Environmental  Quality  regarding  VOC 
RACT  requirements  for  one  VOC  source. 

(i)  Incorporation  by  reference. 

(A)  The  letter  dated  July  12, 1996 
bom  the  Virginia  Department  of 
Environmental  Quality  submitting  one 
source-specific  VOC  RACT 
determination  in  the  form  of  a  Consent 
Agreement  for  Tuscarora  Incorporated. 

(B)  Consent  Agreement  for  Tuscarora 
Incorporated — Sterling,  Loudoun 
County.  VA,  Consent  Agreement, 
Registration  Number  71814,  effective  on 
Jime  5,  1996. 

(ii)  Additional  Material:  Remainder  of 
the  State  submittal  pertaining  to 
Tuscarora  Incorporated. 

(FR  Doc.  99-1263  Filed  1-21-99;  8:45  am] 
BILUNQ  CODE  SS60-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300736A;  FRL-6044-2] 
RIN  2070-AB78 

Revocation  of  Tolerances  and 
Exemptions  from  the  Requirement  of  a 
Tolerance  for  Canceled  Pesticide 
Active  Ingredients;  Correction 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  correction. 

SUMMARY:  EPA  published  in  the  Federal 
Register  of  October  26,  1998,  a 
document  announcing  the  revocatif  n  of 
tolerances  for  residues  of  the  pesticides 
listed  in  the  regulatory  text.  The 
amendatory  language  for  one  of  the 
sections  was  incorrect.  This  document 
corrects  that  language. 

DATES:  This  correction  becomes 
effective  January  25, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information  contact:  Joseph 
Nevola,  Special  Review  Branch. 
(7508C),  Special  Review  and 
Reregistration  Division,  Office  of 
Pesticide  Programs,  U.S.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  IX:  20460.  Office  location: 
Special  Review  Branch,  Crystal  Mall  #2, 
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6th  floor.  1921  Jefferson  Davis  Hwy., 
Arlington.  VA.  Telephone:  (703)  308- 
8037;  e-mail:  nBvola.joseph@epa.gov. 
supplementarV  information:  EPA 
published  a  document  on  October  26. 
1998  (63  FR  571062)  (FRL-6035-7). 
announcing  the  revocation  of  tolerances 
for  residues  of  the  pesticides  listed  in 
the  regulatory  iext.  In  the  final  rule,  EPA 
responded  to  a  comment  from  Rhone- 
Poulenc  AG  Cdmpany  which  requested 
that  certain  tolerances  for  phosalone  not 
be  revoked,  but  retained  so  that  those 
commodities  cpuld  be  legally  imported 
into  the  Uniteq  States.  One  of  the 
tolerances  Rhohe-Poulenc  wanted  to 
retain  was  for  iilmonds  which  was 
covered  by  the  "nuts"  crop  group 
tolerance.  The  [Agency  revoked  the 
tolerances  for  phosalone  on  nuts  and 
should  have  aaded  an  entry  for 
almonds;  however,  this  was 
inadvertently  not  done.  Therefore,  the 
amendatory  la|iguage  to  §  180.263  for 
phosalone  was!  incorrect.  This  document 
will  correct  that  language. 

I.  Regulatory  Assessment  Requirements 

This  final  rule  does  not  impose  any 
new  requirements.  It  only  implements  a 
technical  correction  to  the  Code  of 
Federal  Regul^ions  (CFR).  As  such,  this 
action  does  not  require  review  by  the 
Office  of  Management  and  Budget 
(0MB)  under  E  xecutive  Order  12866, 
entitled  Reguh  itory  Planning  and 
Review  (58  FR  51735,  October  4,  1993). 
the  Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  Executive  Order 
13045,  entitlec  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (6E  FR  19885,  April  23, 
1997).  This  action  does  not  impose  any 
enforceable  diity,  contain  any  unfunded 
mandate,  or  impose  any  significant  or 
unique  impaction  small  governments  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  |l995  (UMRA)  (Pub.  L. 
104-4).  Nor  dqes  it  require  prior 
consultation  v^th  State,  local,  and  tribal 
government  officials  as  specified  by 
Executive  Ordir  12875,  entitled 
Enhancing  theilntergovernmental 
Partnership  [5f  FR  58093,  October  28, 
1993)  and  Executive  Order  13084, 
entitled  Consi^tation  and  Coordination 
with  Indian  Trjbal  Governments  (63  FR 
27655.  May  IQL  1998),  or  special 
consideration  of  environmental  justice 
related  issues  under  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Envirbnmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (SJQ  FR  7629,  February  16, 
1994).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consic  eration  of  volimtary 
consensus  star  dards  pursuant  to  section 


12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Pub.  L.  104-113,  section 
12(d)  (15  U.S.C.  272  note).  In  addition, 
since  this  action  is  not  subject  to  notice- 
and-comment  requirements  under  the 
Administrative  Procedure  Act  (APA)  or 
any  other  statute,  it  is  not  subject  to  the 
regulatory  flexibility  provisions  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.). 

11.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  is  a  technical 
corection  to  the  Federal  Register  and  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Repotting  and  record  keeping 
requirements. 

Dated:  December  24, 1998. 

Jack  E.  Housenger, 

Acting  Director,  Special  Review  and 
Reregistration  Division,  Office  of  Pesticide 
Programs. 

In  FR  Doc.  98-28486  published  on 
October  26, 1998  (63  FR  57062),  make 
the  following  correction: 

§180.263    [Corrected] 

On  page  57066,  in  the  third  column, 
the  amendatory  language  for  §  180.263 
is  corrected  to  read  as  follows: 

e.  By  removing  fi-om  §  180.263.  the 
entries  for  "artichokes";  "cattle,  fat"; 
"cattle,  meat";  "cattle,  mbyp";  "citrus 
fruits";  "goats,  fat";  "goats,  meat"; 
"goats,  mbyp";  "hogs,  fat";  "hogs, 
meat";  "hogs,  mbyp";  "horses,  fat"; 
"horses,  meat";  "horses,  mbyp"; 
"nectarines";  "Nuts";  "potatoes"; 
"sheep,  fat";  "sheep.meat";  and  "sheep, 
mbyp";  and  by  adding  the  entry  for 
"almonds"  to  read  as  follows: 

§  1 80.263    Pttosalone;  tolerances  (or 
residues. 


Commodity 

Parts  per  million 

Almonds  

•                             •                             • 

0.1 

•                           • 

[FR  Doc.  99-1480  Filed  1-21-99;  8:45  am] 

BILUNG  CODE  «S60-«0-f 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300774;  FRL-6053-4] 
RIN  2070-AB78 

Tebufenozide;  Extension  of  Tolerance 
for  Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  extends  a 
time-limited  tolerance  for  residues  of 
the  insecticide  tebufenozide  and  its 
metabolites  in  or  on  sugarcane  at  0.3 
part  per  million  (ppm)  for  an  additional 
2-year  period.  This  tolerance  will  expire 
and  is  revoked  on  December  31,  2000. 
This  regulation  also  amends  the 
tolerance  level,  due  to  a  typographical 
error  in  the  original  document 
published  by  EPA  in  the  Federal 
Register  on  November  26, 1997.  This 
action  is  in  response  to  EPA's  granting 
of  an  emergency  exemption  under 
section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
authorizing  use  of  the  pesticide  on 
sugarcane.  Section  408(1)(6)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  fi-om  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  fi-om  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  FIFRA  section  18. 
DATES:  This  regulation  becomes 
effective  January  22. 1999.  Objections 
and  requests  for  hearings  must  be 
received  by  EPA.  on  or  before  March  23, 
1999. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  niunber  OPP-300774, 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency.  Rm.  M3708,  401  M  St.,  SW., 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
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Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300774),  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  2  (CM 
#2),  1921  Jefferson  Davis  Hwy., 
ArUngton,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  electronic 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCII  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  control  nimiber  OPP-300774.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  David  Deegan,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  280, 
CM  #2. 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  308-9358. 
deegan.dave@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  final  rule,  published  in  the 
Federal  Register  of  November  26, 1997 
(62  FR  62979)  (FRL-5751-1),  which 
announced  that  on  its  ovtm  initiative 
imder  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a(e)  and  (1)(6),  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(FQPA)  (Pub.  L.  104-170)  it  established 
a  time-limited  tolerance  for  the  residues 
of  tebufenozide  and  its  metabolites  in  or 
on  sugarcane  at  0.3  ppm,  with  an 
expiration  date  of  E)ecember  31, 1998. 
EPA  established  the  tolerance  because 
section  408(1)(6)  of  the  FFDCA  requires 
EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  imder 


an  emergency  exemption  granted  by 
EPA  under  FIFRA  section  18.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

EPA  received  a  request  to  extend  the 
use  of  tebufenozide  on  sugarcane  for 
this  year's  growing  season  due  to  the 
continuing  need  to  control  the  pest, 
sugarcane  borer.  The  applicant,  the 
Louisiana  Dept.  of  Agriculture  & 
Forestry,  had  for  several  years  used  the 
chemical  azinphos-methyl  to  control 
this  pest.  However,  use  of  that  product 
has  been  eliminated,  leaving  no 
registered  alternative  measures  to 
control  the  borer.  After  having  reviewed 
the  submission,  EPA  concurs  that 
emergency  conditions  exist.  EPA  has 
authorized  under  FIFRA  section  18  the 
use  of  tebufenozide  on  sugarcane  for 
control  of  sugarcane  borer. 

EPA  is  also,  at  this  time,  amending 
the  tolerance  value  for  the  time-limited 
tolerance  for  residues  of  tebufenozide 
on  sugarcane  resulting  from  use 
authorized  by  EPA  under  section  18. 
The  regulation  published  by  EPA  in  the 
Federal  Register  on  November  26, 1997, 
(FRL-5751-1).  contained  a 
typographical  error  which  identified  the 
tolerance  level  as  "0.03  ppm"  instead  of 
the  correct  tolerance  level,  which  is  "0.3 
ppm."  The  risk  assessment  performed 
by  EPA  in  response  to  this  action  in 
1997,  and  discussed  in  detail  in  the 
November  26,  1997  Federal  Register 
document,  had  identified  the 
appropriate  tolerance  level  at  "0.3 
ppm."  EPA  is  taking  this  current  action 
on  its  own  initiative. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  tebufenozide  in 
or  on  sugarcane.  In  doing  so,  EPA 
considered  the  safety  standard  in 
FFDCA  section  408(b)(2).  and  decided 
that  the  necessary  tolerance  under 
FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
writh  FIFRA  section  18.  The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  November  26. 1997  (62  FR  62979) 
(FRL-5751-1).  Based  on  that  data  and 
information  considered,  the  Agency 
reaffirms  that  extension  of  the  time- 
limited  tolerance  will  continue  to  meet 
the  requirements  of  section  408(1)(6). 

Therefore,  the  time-limited  tolerance 
is  extended  for  an  additional  2-year 
period.  EPA  will  publish  a  document  in 
the  Federal  Register  to  remove  the 
revoked  tolerance  from  the  Code  of 
Federal  Regulations  (CFR).  Although 
this  tolerance  will  expire  and  is  revoked 
on  December  31,  2000.  under  FFDCA 
section  408(1)(5).  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerance  remaining  in 


or  on  sugarcane  after  that  date  will  not 
be  unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA  and  the  application 
occurred  prior  to  the  revocation  of  the 
tolerance.  EPA  will  take  action  to  revoke 
this  tolerance  earlier  if  any  experience 
with,  scientific  data  on,  or  other 
relevant  information  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 

I.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  March  23, 1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  239,  CM  #2.  1921 
Jefferson  Davis  Hwry.,  Arlington,  VA, 
(703)  305-5697.  tompkins.jim@epa.gov. 
Requests  for  waiver  of  tolerance 
objection  fees  should  be  sent  to  James 
Hollins.  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs.  En\"ronmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460. 


3430 


'ederal  Register /Vol.  64,  No.  14 /Friday,  January  22,  1999 /Rules  and  Regulations 


If  a  hearing  is  Requested,  the 
objections  must  include  a  statement  of 
the  factual  issuec  on  which  a  hearing  is 
requested,  the  rtquestor's  contentions 
on  such  issues,  ind  a  summary  of  any 
evidence  relied  lipon  by  the  requestor 
(40  CFR  178.27)]  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identited  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  mataner  sought  by  the 
requestor  woulq  be  adequate  to  justify 
the  action  requeeted  (40  CFR  178.32). 
Information  subpiitted  in  cormection 
with  an  objectiG^  or  hearing  request 
may  be  claimed 'confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  fbrth  in  40  CFR  part  2. 
A  copy  of  the  imformation  that  does  not 
contain  CBI  mu$t  be  submitted  for 
inclusion  in  the!  public  record. 
Information  not  marked  confidential 
may  be  disclosejl  publicly  by  EPA 
without  prior  n<ttice. 

n.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  undet  docket  control  number 
[OPP-300774]  (Including  any  comments 
and  data  submitted  electronically).  A 
public  version  df  this  record,  including 
printed,  paper  \^rsions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  nom  8:30  a.m.  to  4  p.m., 
Monday  througo  Friday,  excluding  legal 
holidays.  The  pliblic  record  is  located  in 
Room  119  of  th9  Public  Information  and 
Records  Integri^  Branch,  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs, 
Environmental  protection  Agency,  CM 
#2. 1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

Objections  anid  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 

opp-docket@epa.gov. 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  th9  use  of  special 
characters  and  4ny  form  of  encryption. 

The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 
described  in  thie  unit  will  be  kept  in 
paper  form.  Aajordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  request^  received  electronically 


into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  ADDRESSES  at  the  beginning 
of  this  document. 

III.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  section  408  of  the  FFDCA.  The 
Office  of  Management  and  Budget 
(0MB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
imfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  under 
section  408(1)(6)  of  FFDCA,  such  as  the 
tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expemding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 


a  State,  local  or  tribal  government, 
unless  the  federal  govermnent  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA 's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  fi-om  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  natuire 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  nile  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  govenunents.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
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section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

IV.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  nut  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated;  December  29, 1998. 

Tina  E.  Levipe, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

§180.482    [Amended] 

2.  In  §  180.482,  paragraph  (b),  in  the 
table,  amend  the  entry  "Sugarcane*  by 
revising  the  tolerance  level  "0.03"  to 
read  "0.3"  and  the  date  "12/31/98"  to 
read  "12/31/00". 

(FR  Doc.  99-1479  Filed  1-21-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  229 

pocket  No.  990104001-9001-01;  1.0. 
1113980] 

RIN  0648-AM05 

Taking  of  Marine  Mammals  Incidental 
to  Commercial  Fishing  Operations; 
Pacific  Offshore  Cetacean  Take 
Reduction  Plan  Regulations 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Interim  final  rule;  request  for 

comments. 

SUMMARY:  This  rule  will  allow  acoustic 
deterrent  devices  to  be  deployed  farther 
away  from  the  net  in  the  California/ 
Oregon  drift  gillnet  fishery  (CA/OR  DGN 
fishery).  The  intended  effect  of  this 
action  is  to  allow  acoustic  devices  to  be 
more  safely  and  efficiently  attached  to 
drift  gillnets. 

DATES:  Effective  January  22,  1999. 
NMFS  will  accept  comments  until 
February  22, 1999. 

ADDRESSES:  Submit  comments  on  the 
interim  final  rule  to  Dr.  William  T. 
Hogarth,  Regional  Administrator, 
Southwest  Region,  NMFS,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213. 

FOR  FURTHER  INFORMATION  CONTACT:  Irma 
Lagomarsino,  NMFS,  Southwest  Region, 
562-980-4016. 

SUPPLEMENTARY  INFORMATION:  On 
October  3, 1997  (62  FR  51805).  NMFS 
published  a  final  rule  requiring  training, 
equipment,  and  gear  modifications  for 
operators  emd  vessels  in  the  CA/OR 
DGN  fishery  to  reduce  the  mortality  and 
serious  injury  of  several  marine 
mammal  stocks  that  occurs  incidental  to 
fishing  operations.  The  regulatory  text 
was  codified  in  subpart  C  of  50  CFR  part 
229.  To  correct  and  clarify  the  meaning 
of  the  final  rule,  NMFS  amended  the 
regulations  on  May  21,  1998  (63  FR 
27860). 

Section  229.31(c)  (1)  and  (2)  require 
acoustic  deterrent  devices  (pingers)  to 
be  used  on  all  vessels  in  the  CA/OR 
DGN  fishery  during  every  set  and  this 
section  specifies  pinger  sound 
characteristics.  Under  §  229.31(c)(3), 
pingers  must  be  attached  on  or  near  the 
floatUne  and  on  or  near  the  leadline  and 
spaced  no  more  than  300  ft  (90.0  m) 
apart.  Pingers  attached  on  extenders 
(buoy  lines)  or  attached  to  the  floatline 
with  lanyards  (lines)  must  be  within  3 


ft  (0.91  m)  of  the  floatline.  Pingers 
attached  with  lanyards  to  the  leadline 
must  be  within  6  ft  (1.82  m)  of  the 
leadline.  These  pinger  deployment 
distances  were  based  on  the  same 
lengths  of  the  lanyards  used  to  attach 
pingers  to  the  net  in  NMFS'  pinger 
experiments  in  the  CA/OR  DGN  fishery 
during  1996  to  1997.  Resuhs  from  these 
experiments  indicated  that  over  time, 
fishers  became  proficient  at  placing  and 
removing  pingers  from  both  the  floatline 
and  leadline.  The  final  Environmental 
Assessment  of  the  final  rule  to 
implement  the  Pacific  Offshore 
Cetacean  Take  Reduction  Plan  (NMFS, 
1997)  concluded  that  deploying  pingers 
on  the  floatline  is  easier  than  the 
leadline  because  as  the  net  is  payed  out 
the  leadline  is  often  buried  by  slack  in 
the  net.  For  this  reason,  the  net  reel  may 
need  to  be  slowed  or  stopped  to  safely 
attach  and  detach  pingers  to/fi:t>m  the 
leadline. 

After  the  final  rule  became  effective 
and  the  entire  fishery  was  required  to 
use  pingers,  NMFS  learned  that 
allowing  pingers  to  be  deployed  farther 
away  from  the  net  could  provide  greater 
flexibility  for  attaching  and  removing 
pingers.  Representatives  of  the  CA/OR 
DGN  fishery  reported  to  NMFS  that 
allowing  pingers  to  be  deployed  farther 
away  from  the  net  could  facilitate  more 
efficient  (faster)  attachment  of  pingers 
during  the  "setting"  of  the  net  and 
removal  of  pingers  during  net  retrieval. 
Also,  at  a  series  of  skipper  education 
workshops  held  in  August  and 
September  1998,  CA/OR  DGN  fishers 
stated  that  pingers  could  be  more 
efficiently  and  safely  attached  and 
removed  to  and  from  the  net  with  longer 
pinger  lanyards.  Specifically,  they 
suggested  that  allowing  pingers  to  be 
deployed  within  30  ft  (9.14  m)  of  the 
floatline  and  within  36  ft  (10.97  m)  of 
the  leadline  should  allow  for  more 
efficient  and  safe  placement  of  pingers 
on  the  net.  In  particular,  for  some  drift 
gillnet  fishing  operations,  if  longer 
pinger  lanyards  were  attached 
permanently  to  the  leadline,  pingers 
may  be  deployed  without  slowing  down 
the  net  reel  because  direct  handUng  of 
the  leadline  to  attach  and/or  remove 
pingers  would  not  be  necessary.  For 
instance,  after  removing  a  "leadline" 
pinger  from  a  permanently  attached  36- 
ft  (10.97  m)  leadline  lanyard  during  net 
retrieval,  the  lanyard  could  be 
temporarily  tied  to  the  floatline  before 
the  net  was  spun  on  the  net  reel.  During 
the  next  fishing  set,  the  leadline  pinger 
lanyard  would  be  readily  accessible 
near  the  floatline  for  attachment  of  a 
leadline  pinger.  This  rule  allows  greater 
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flexibility  for  pinger  placement  and 
removal  from/tp  the  net. 

Increasing  th^  length  of  pinger 
lanyards  should  not  affect  the  efficacy  of 
pingers  at  reducing  cetacean  bycatch  in 
the  fishery.  Section  229.31(c)(1) 
stipulates  that  only  pingers  that 
broadcast  a  sound  fi^uency  of  10  kHz 
(±2  kHz)  at  132  dB  (±4  dB)  re  1 
micropascal  at  1  m,  lasting  300 
milliseconds  (+15  milliseconds)  and 
repeating  every  4  seconds  (+  .2  seconds) 
may  be  used  in  the  CA/OR  DGN  fishery. 
Pingers  must  also  be  operational  to  a 
water  depth  of  »t  least  100  fathoms  (600 
ft  or  182.88  ml.jPingers  were  originally 
designed  to  produce  a  sound  level  that 
is  audible  at  15{dB  above  ambient  noise 
levels  at  a  distance  of  100  m  (328  ft) 
fi-om  the  pinger  (NMFS.  1996).  To 
conservatively  jnaintain  this  sound  level 
in  all  areas  of  die  net,  pingers  were 
placed  every  3qO  ft  (91.44  m)  on  the 
floatline  and  leidline  during  NMFS' 
pinger  experimpnts  in  the  CA/OR  DGN 
fishery.  I^FS  Required  pingers  to  be 
attached  on  both  the  floatline  and 
leadline  because  drift  gillnets, 
especially  whet  targeting  swordfish,  are 
often  set  with  the  floatline  above  the 
ocean  temperature  thermocline. 
Thermoclines  may  act  as  a  barrier  to 
sound  transmission.  Allowing  pingers  to 
be  attached  within  30  ft  (9.14  m)  and  36 
ft  (10.97  m)  from  the  floatline  and 
leadline,  respectively,  should  maintain 
the  same  level  (>f  cetacean  bycatch 
reduction  as  shbrter  pinger  lanyeirds  as 
long  as  the  vertical  distance  between 
pingers  on  the  floatline  and  leadline  is 
not  greater  thafl  300  ft  (91.44  m). 

Although  termed  "gillnets",  drift 
gillnets  are  designed  to  entangle  fish 
rather  than  to  capture  fish  by  the  gills. 
Drift  gillnets  ar^  constructed  of  twisted 
nylon  that  is  tiad  to  form  squares 
(meshes).  Mesh  size  is  measured  as  the 
distance  between  two  opposite  knots  of 
mesh  when  stretched  apart  diagonally. 
To  effectively  cfltch  fish,  the  net  meshes 
must  open  to  fqrm  squares.  Fish 
entanglement  Would  be  impossible,  or 
substantially  rejduced,  if  the  net  meshes 
were  completelkr  stretched  during 
fishing.  The  average  stretched  mesh  size 
in  the  CA/OR  DON  fishery  is  19  in 
(48.26  cm),  but  Ganges  from  16-22  in 
(48.26-55.88  cin).  For  22-inch  (55.88 
cm)  mesh  (stretched  size),  the  distance 
between  the  tw^  opposing  knots  when 
the  net  is  in  thd  water  is  approximately 
12  in  (30.48  cmj).  Thus,  because  the 
maximum  obsetA^ed  net  depth  (measures 
in  meshes)  is  160  meshes,  the  maximum 
vertical  length  of  a  drift  gillnet  while  it 
is  being  fished  js  approximately  160  ft 
(48.76  m)  (160  pieshes  x  1  ft  (.3048  m) 
per  mesh).  Sinqe  pingers  attached  to  the 
floatline  with  sio-ft  (9.14  m)  lanyards 


cind  pingers  attached  to  the  leadline 
with  36-ft  (10.97  m)  lanyards  would  not 
be  more  than  approximately  226  ft 
(68.88  m)  apart  (160  +  30  +  36),  the  same 
level  of  marine  mammal  bycatch 
reduction  should  be  maintained  with 
the  longer  pinger  lanyards.  NMFS 
convened  the  Pacific  Offshore  Cetacean 
Take  Reduction  Team  (Team)  in 
February  1996  to  prepare  a  draft  plan  to 
reduce  cetacean  bycatch  in  the  CA/OR 
DGN  fishery.  NMFS  will  continue  to 
reconvene  this  Team  on  an  annual  basis 
to  monitor  the  effectiveness  of  the  Plan's 
strategies  to  reduce  marine  mammal 
bycatch.  The  Team  will  also  evaluate 
the  fishery's  progress  towards  meeting 
the  marine  mammal  bycatch  reduction 
goals  of  the  MMPA. 

At  its  June  1-2,  1998,  meeting,  the 
Team  recommended  that  the  final  rule 
should  be  amended  to  allow  pingers  to 
be  attached  within  30  ft  (9.14  m)  and  36 
ft  (10.97  m)  of  the  floatline  and  leadline, 
respectively,  in  order  to  increase  the 
safety  of  pinger  deployment. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  finds  for  good 
cause  imder  5  U.S.C.  §  553(b)(B)  that 
providing  prior  notice  and  an 
opportunity  for  public  comment  on  this 
action  is  impracticable  and  contrary  to 
the  public  interest  because  allowing 
pingers  to  be  attached  farther  away  fi-om 
the  net  avoids  an  occupational  hazard 
posed  by  the  existing  regulation.  An 
additional  Federal  Register  notification 
with  an  advance  comment  period  would 
only  prolong  a  risk  to  fishermen's  safety 
without  countervailing  benefits  to 
marine  mammals.  Setting  and  retrieving 
a  drift  gilhiet  in  the  CA/OR  DGN  fishery 
is  already  a  dynamic  and  sometimes 
dangerous  operation.  On  most  vessels, 
two  crew  members  are  actively  involved 
in  setting  the  net:  as  the  net  is  payed  out 
into  the  water,  one  operates  the 
mechanical  net  reel  and  the  other  snaps 
buoys  and  light-sticks  to  the  floatline. 
Because  the  net  is  continually  moving 
during  this  operation,  a  crew  member's 
clothing,  hands,  arms,  or  legs  can  easily 
snag  on  an  extender  or  on  the  net  slack, 
and  the  crew  member  injured  or  taken 
overboard  with  the  net.  In  this  fishery, 
drift  gillnet  fishermen  have  been 
entangled  in  the  net  and  injured  and/or 
dragged  overboard  during  the  routine 
setting  of  the  net.  Requiring  additional 
gear  (e.g.,  pingers)  to  be  attached 
directly,  or  nearly  directly,  to  the 
floatline  and  leadline  increases  the 
hazard  of  this  already  dynamic  and 
sometimes  dangerous  operation. 
Allowing  pingers  to  be  placed  a  greater 
distance  away  from  the  net  decreases 
the  probabihty  that  crew  members  vail 


be  accidentally  entangled  in  the  net  and 
injured  and/or  dragged  overboard. 

The  affected  public  was  already 
involved  in  the  formulation  of  this  rule 
via  mandatory  workshops  for  vessel 
operators  in  the  drift  gillnet  fishery  in 
August  and  September  1998.  Seventy 
percent  of  the  drift  gillnet  permit 
holders  participated  in  these 
workshops;  all  were  informed  of  the 
workshops  and  afforded  the  opportunity 
to  participate.  At  the  workshops,  the 
fishermen  and  NMFS  discussed  the 
proposal  to  allow  pingers  to  be  attached 
farther  away  from  the  net.  Many  of  the 
participants  confirmed  that  the  proposal 
would  make  pinger  deployment  safer 
and  more  efficient.  No  fishers  opposed 
the  modification. 

Because  this  rule  prevents  injury  to 
fishermen  and  is  not  expected  to 
decrease  the  effectiveness  of  pingers,  the 
AA  finds  for  good  cause  under  5  U.S.C. 
553(d)(3)  that  delaying  the  effective  date 
of  this  rule  for  30  days  is  unnecessary. 
Further,  because  the  rule  allows  pingers 
to  be  placed  a  greater  distance  away 
from  the  net,  it  relieves  a  restriction  and 
imder  5  U.S.C.  553(d)(1)  is  not  subject 
to  a  delay  in  effectiveness.  Accordingly, 
the  AA  makes  this  action  effective  upon 
the  date  it  is  filed  for  public  inspection 
with  the  Office  of  the  Federal  Register. 

As  this  rule  is  not  subject  to  the 
requirement  to  provide  prior  notice  and 
an  opportunity  for  public  comment 
under  5  U.S.C.  553,  or  any  other  law, 
the  analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

This  rule  has  been  determined  to  not 
be  significant  for  purposes  of  E.O. 
12866. 

List  of  Subjects  in  50  CFR  Part  229 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Fisheries,  Marine 
mammals.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  229  is  amended 
as  follows: 

PART  229— AUTHORIZATION  FOR 
COMMERCIAL  FISHERIES  UNDER  THE 
MARINE  MAMMAL  PROTECTION  ACT 
OF  1972 

1.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  etseq. 

2.  In  §  229.31,  paragraphs  (c)(2)  and 
(3)  are  revised,  paragraphs  (c)f4)  and  (5) 
are  redesignated  as  paragraphs  (c)(7) 
and  (8),  and  new  paragraphs  (c)(4) 
through  (6)  are  added  to  read  as  follows: 
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§  229.31    Pacific  Offshore  Cetacean  Talce 
Reduction  Plan. 


(c)*  *  * 

(2)  While  at  sea,  operators  of  drift 
gillnet  vessels  with  gillnets  onboard 
must  carry  enough  pingers  on  the  vessel 
to  meet  the  requirements  set  forth  under 
paragraphs  (c)(3)  through(6)  of  this 
section. 


(3)  Floatline.  Pingers  shall  be  attached 
within  30  ft  (9.14  m)  of  the  floatline  and 
spaced  no  more  than  300  ft  (91.44  m) 
apart. 

(4)  Leadline.  Pingers  shall  be  attached 
within  36  ft  (10.97  m)  of  the  leadHne 
and  spaced  no  more  than  300  ft  (91.44 
m)  apart. 

(5)  Staggered  Configuration.  Pingers 
attached  within  30  ft  (9.14  m)  of  the 
floatUne  and  within  36  ft  (10.97  m)  of 


the  leadline  shall  be  staggered  such  that 
the  horizontal  distance  between  them  is 
no  more  than  150  ft  (45.5  m). 

(6)  Any  materials  used  to  weight 
pingers  must  not  change  its 
specifications  set  forth  under  paragraph 
(c)(1)  of  this  section. 
***** 

3.  Figure  1  to  part  229  is  revised  to 
read  as  follows: 

BILUNG  CODE  3S10-22-P 
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Dated:  January  14, 1999. 

Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  nsheries  Service. 

|FR  Doc.  99-1382  Filed  1-21-99;  8:45  am) 
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DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  990113011-0011-01;  I.D. 
010699A] 

RIN  0648-AM06 

Fisiieries  of  the  Exclusive  Economic 
Zone  Off  Alasl(a;  Observer  and 
inseason  Management  Requirements 
for  Pollocic  Catcher/Processors 

AGENCY:  National  Meirine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Emergency  interim  rule;  request 

for  comments. 

SUMMARY:  NMFS  issues  an  emergency 
interim  rule  to  establish  additional 
observer  coverage  requirements  for  20 
catcher/processor  (C/P)  vessels 
identified  in  the  American  Fisheries  Act 
(AFA).  NMFS  also  is  establishing 
inseason  authority  to  manage  the  non- 
pollock  harvest  limitations  required 
under  the  AFA  for  these  20  vessels. 
These  actions  are  necessary  to  monitor 
and  manage  the  harvest  of  the  listed 
C/Ps.  Their  goal  is  to  comply  with  the 
intent  of  the  statutory  provisions 
promulgated  imder  the  AFA  for  these 
vessels  in  1999. 

DATES:  Effective  January  20, 1999, 
through  July  19, 1999.  Comments  must 
be  received  by  February  8, 1999. 
ADDRESSES:  Comments  may  be  sent  to 
Sue  Salveson,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS.  P.O. 
Box  21668,  Juneau,  AK  99802,  Attn: 
Lori  Gravel,  or  delivered  to  the  Federal 
Building,  709  West  9th  Street,  Juneau, 
AK.  Copies  of  the  Environmental 
Assessment  prepared  for  this  emergency 
rule  may  be  obtained  from  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Salveson,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  MFS 
manages  the  U.S.  groundfish  fisheries  of 
the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI)  in  the 
Exclusive  Economic  Zone  (EEZ) 
pursuant  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP).  The  North  Pacific  Fishery 
Management  Council  (Council) 
prepared  the  FMP  pursuant  fo  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  16  U.S.C. 
1801,  et  seq.  Regulations  implementing 


the  FMP  appear  at  50  CFR  part  679. 
General  regulations  at  50  CFR  part  600 
also  apply. 

On  October  20, 1998,  the  President 
signed  the  AFA  into  law.  The  AFA 
specifies  the  manner  in  which  the  BSAI 
pollock  fishery  must  be  managed,  as 
well  as  measures  to  limit  activity  of 
pollock  vessels  in  non-pollock  fisheries. 
Section  208(e)(1)  through  (20)  of  the 
AFA  lists  C/Ps  that  are  subject  to 
specific  harvest  limitations  for  pollock 
and  non-pollock  species  starting  in  1999 
(hsted  C/Ps).  These  harvest  limitations 
will  be  established  for  1999  as  part  of 
the  1999  groundfish  specification 
process  authorized  under  regulations  at 
50  CFR  §  679.20.  NMFS  must 
implement  additional  observer  coverage 
and  inseason  management  authority 
necessary  to  monitor  and  manage  these 
harvest  limitations  at  the  start  of  the 
1999  fishing  season.  By  regulation,  the 
fishing  season  begins  on  January  20, 
1999.  At  its  November  1998  meeting, 
the  Coimcil  recommended  that  these 
measures  be  implemented  by  emergency 
rule.  The  justification  for,  and  a 
description  of,  these  measures  are 
discussed  below. 

Observer  Coverage  for  Listed  C/Ps 

For  the  1999  fishing  year,  section 
211(b)(6)  of  the  AFA  requires  only  tfiose 
listed  C/Ps  that  are  approved  to 
participate  in  the  1999  multispecies 
groundfish  community  develop  quota 
(MSCDQ)  program  to  carry  two 
observers  and  weigh  catch  on  a  scale  on 
board  approved  by  NMFS.  For  the  2000 
fishing  year,  the  AFA  statutory 
provisions  state  that  all  20  listed  C/Ps 
shall  (1)  have  two  observers  aboard  at 
all  times  while  groundfish  are  being 
harvested,  processed,  or  received  from 
another  vessel  in  any  fishery  imder  the 
authority  of  the  Council;  and  (2)  weigh 
their  catch  on  board  on  a  NMFS- 
approved  scale  while  harvesting 
groimdfish  in  fisheries  under  the 
Coimcil's  authority. 

CDQ  groups  have  proposed  that 
twelve  of  the  twenty  listed  C/Ps 
participate  in  the  1999  MSCDQ 
program.  The  AFA  requires  that  each  of 
these  12  vessels  that  is  approved  to 
participate  in  the  1999  MSCDQ  program 
have  two  observers  aboard  and  weigh  its 
catch  on  NMFS-approved  scales  at  all 
times  the  vessel  is  used  to  fish  for 
groundfish  in  1999.  These  additional 
observer  coverage  requirements  under 
the  AFA  for  listed  C/Ps  do  not  change 
current  observer  coverage  requirements 
for  these  vessels  during  their 
participation  in  the  1999  MSCDQ 
fisheries. 

Current  regulations  at  50  CFR  §  679.50 
require  the  remaining  eight  listed  C/Ps 


to  have  only  one  observer  aboard  at  all 
times  the  vessel  is  used  to  fish  in  1999. 
NMFS  does  not  believe  that  one 
observer  can  adequately  monitor  the 
catch  and  associated  harvest  limitations 
specified  for  the  listed  C/Ps. 
Furthermore,  a  contract  implementing  a 
fishery  cooperative  under  section  210  of 
the  AFA  among  listed  C/Ps  and  catcher 
vessels  eligible  to  deliver  pollock  to 
listed  C/Ps  was  filed  with  the  Coimcil 
and  the  Secretary  of  Commerce  on 
December  20, 1998.  NMFS  believes  that 
the  reliance  on  observer  data  for 
compliance  monitoring  and  on 
management  of  pollock  catch  amounts 
taken  by  listed  C/Ps  in  the  directed 
fishery  for  pollock  or  as  incidental  catch 
in  non-pollock  fisheries  becomes 
increasingly  important  under  such  a 
fishery  cooperative.  Under  a  fishery 
cooperative,  contract  agreements  would 
be  established  that  essentially  allocate 
specific  amounts  of  pollock  to 
individual  vessels  for  purposes  of 
directed  fishing.  Amounts  of  the  non- 
pollock  groundfish  harvest  limitations 
specified  for  the  listed  C/Ps  also  would 
be  allocated  under  the  fishery 
cooperative  among  individual  vessels. 
Although  NMFS  does  not  intend  to 
actively  manage  individual  vessel 
groundfish  harvests  under  the 
cooperative,  it  is  challenged  to  ensure 
that  overall  groundfish  or  prohibited 
species  catch  harvest  limitations  are  not 
exceeded  and  that  the  incidental  catch 
of  pollock  taken  in  non-pollock 
groundfish  fisheries  is  not  credited 
against  the  pollock  directed  fishing 
allowance  established  under  section 
206(b)  of  the  AFA  for  vessels  harvesting 
pollock  for  processing  by  the  listed 
C/Ps.  To  meet  these  management 
challenges,  more  than  one  observer 
must  be  aboard  to  sample  and  provide 
information  on  an  increased  number  of 
hauls.  NMFS,  therefore,  is 
implementing  by  this  emergency 
interim  rule  a  requirement  that  two 
NMFS-certified  observers  be  aboard 
each  of  the  20  listed  C/Ps  at  all  times  the 
vessel  is  used  to  fish  for  groundfish  in 
the  EEZ  oU  Alaska. 

In  addition  to  the  requirement  that 
each  listed  C/P  carry  two  NMFS- 
certified  observers,  NMFS  requires  that 
at  least  one  of  the  observers  aboard  each 
listed  C/P  have  successfully  completed 
the  additional  training  necessary  to  be 
certified  to  observe  in  the  MSCDQ 
fisheries.  This  requirement  for  at  least 
one  MSCDQ-certified  observer  is 
necessary  to  ensure  that  the  compliance 
monitoring  role  of  the  observers  aboard 
the  listed  C/Ps  can  be  successfully 
accomplished.  The  AFA  (sRction  211(b)) 
requires  that  the  C/Ps  abide  by  harvest 
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limitations  that  apply  only  to  the  C/Ps. 
In  order  to  monitor  and  enforce  these 
newly  imposed)  limitations,  observers 
with  more  expgrience  and  training  must 
be  aboard  C/Psh  NMFS-certified  MSCDQ 
observers  have  that  experience  and 
training.  MSCD  Q  observers  receive 
special  training  in  sampling  for  species 
composition  in  situations  where  bycatch 
may  be  limiting,  in  working  with  vessel 
personnel  to  rejolve  access  to  catch  and 
other  sampling  jproblems,  and  in  using 
flow  scales  for  catch  weight 
measurements.  Monitoring  by  MSOXJ- 
certified  observers  is  essential  for 
accurate  catch  Recounting,  given  the  fact 
that  a  fishery  cooperative  has  been 
established  and  that  the  potential  exists 
for  fishing  to  bg  curtailed  when  either 
groundfish  or  prohibited  species  harvest 
limitations  specified  for  Usted  C/Ps  have 
been  reached. 

Under  this  emergency  interim  rule, 
only  one  of  the  two  observers  is 
required  to  be  MSCDQ  certified  so  that 
the  supply  of  thjese  observers  to  the 
MSCDQ  prograti  is  not  jeopardized  in 
1999.  NMFS  nores  that  subsequent 
rulemaking  establishing  observer 
coverage  requirements  for  listed  C/Ps 
after  1999  coula  require  both  observers 
to  be  MSCDQ  certified.  Also,  the 
MSCDQ-certifiejd  observer  required  by 
this  emergency  hile  is  not  required  to  be 
trained  as  a  "le^  CDQ  observer"  as 
described  at  50  CFR  §  679.50lh)(l)(i)(E). 
A  detailed  discussion  on  the 
justification  for  additional  observer 
training  and  certification  criteria  for 
individual  vessel  monitoring  programs 
was  provided  bith  in  the  preamble  to 
the  proposed  rule  (62  FR  43866,  August 
15,  1997)  and  in  the  preamble  to  the 
final  rule  (63  FH  30381,  June  4,  1998) 
implementing  tie  MSCDQ  program. 

Inseason  Authority  to  Manage  Listed 
C/P  Harvest  Lintits 

Congress  was  Iconcemed  that,  given 
the  ability  to  fortn  fishery  cooperatives 
in  1999,  listed  QTs  may  utilize  the 
benefits  realized  from  fishery 
cooperatives  an4  enter  into  or  increase 
fishing  effort  in  hsheries  other  than  the 
pollock  fishery.  Section  211(b)  of  the 
AFA  seeks  to  protect  non-pollock 
fisheries  from  mpjor  and  non-traditional 
redistributed  fisning  effort  by  listed 
C/Ps.  To  accommish  this,  provisions 
under  section  2t  1(b)(2)  establish  harvest 
limitations  for  npn-poUock  groundfish 
and  prohibited  ^ecies  that  apply  to 
listed  C/Ps  and  fiat  are  based  on 
historical  catch  fmounts.  These  harvest 
limitations  will  be  specified  in  the  1999 
proposed,  interijn,  and  final  BSAI 
groundfish  specifications  under  50  CFR 
§  679.20.  Many  of  these  harvest 
limitations  are  small  amounts  of  fish 


that  will  not  support  a  directed  fishery 
for  those  species  or  species  groups. 

Current  regulations  do  not  clarify  the 
inseason  action  NMFS  will  implement 
to  maintain  the  harvest  of  non-pollock 
by  listed  C/Ps  within  specified  harvest 
limitations  mandated  by  the  AFA  under 
section  211(b).  With  clarification  imder 
this  emergency  rule,  NMFS  aimounces 
its  intent  to  set  a  directed  fishing 
allowance  and  close  a  groundfish 
species  to  directed  fishing  by  the  listed 
C/Ps  when  a  harvest  limitation  specified 
for  that  species  has  been  or  will  be 
reached.  Additionally,  NMFS  lacks  the 
regulatory  authority  to  apply  a  directed 
fishing  closure  only  to  the  20  listed 
C/Ps  when  one  or  more  of  these  non- 
pollock  species  may  be  available  to 
directed  fishing  by  other  vessels. 
Furthermore.  NMFS  lacks  regulatory 
authority  under  §679. 21(e)(7)  to  close 
directed  fishing  for  all  non-pollock 
groundfish  by  the  listed  C/Ps  if  NMFS 
determines  that  these  vessels  have 
reached  a  prohibited  species  harvest 
Hmitation. 

This  action  is  necessary  to  provide 
NMFS  with  the  inseason  management 
tools  necessary  to  ensure  that  the 
management  of  specified  harvest 
limitations  will  minimize  the  potential 
of  a  limit  being  exceeded  while 
optimizing  the  opportunity  to  harvest 
the  pollock  directed  fishing  allowance 
allocated  to  vessels  under  section 
206(b)(2)  of  the  AFA  for  processing  by 
the  listed  C/Ps. 

Under  this  emergency  rule,  NMFS 
will  establish  directed  fishing 
allowances  for  the  non-pollock 
groundfish  harvest  limitations  when  it 
appears  that  one  or  more  of  these 
amounts  have  been  or  will  be  reached. 
The  attainment  of  a  non-pollock 
groundfish  or  prohibited  species  harvest 
limitation  established  under  section 
211(b)(2)  of  the  AFA  will  not  prohibit 
the  listed  C/Ps  from  participating  in  the 
directed  fishery  for  pollock  with  pelagic 
trawl  gear.  However,  the  attainment  of 
a  non-pollock  groundfish  species 
harvest  limitation  established  under 
section  211(b)(2)  of  the  AFA  will 
prohibit  the  listed  C/Ps  fi-om 
participating  in  the  directed  fishery  for 
that  species.  Also,  the  attaiiunent  of  a 
prohibited  species  harvest  limitation 
while  fishing  for  non-pollock 
groundfish  species  will  result  in  the 
closure  of  the  applicable  area  to  directed 
fishing  for  all  non-pollock  groundfish 
species.  Bycatch  or  bycatch  mortality  of 
prohibited  species  taken  by  the  listed 
C/Ps  while  participating  in  the  pollock 
fishery  will  be  credited  against  the 
respective  prohibited  species  bycatch 
allowances  specified  for  the  pollock 
fishery.  Consistent  with  existing 


regulations,  attainment  of  a  bycatch 
allowance  specified  for  the  pollock 
fishery  will  result  in  closure  of  a 
specified  area  to  directed  fishing  for 
pollock  with  non-pelagic  trawl  gear. 

NMFS  anticipates  that  this  emergency 
rule  will  limit  \he  listed  C/Ps' 
opportunity  to  participate  in  non- 
pollock  groundfish  fisheries.  For 
example,  in  order  for  the  listed  C/Ps  to 
participate  in  a  directed  fishery  for  a 
non-pollock  groundfish  species,  the 
specified  harvest  limit  for  this  species 
must  be  sufficiently  large  to  support  a 
directed  fishery  by  the  listed  C/Ps.  If 
NMFS  determines  that  the  amount  is 
not  sufficiently  large  to  support  a 
directed  fishery  by  the  listed  C/Ps. 
directed  fishing  for  the  non-pollock 
groundfish  species  will  be  closed.  When 
directed  fishing  for  a  non-pollock 
groundfish  species  is  closed,  the  listed 
C/Ps  may  continue  to  retain  amounts  of 
that  species  up  to  the  maximum 
retainable  bycatch  amounts  established 
in  regulations  at  §  679.20(e)  and  (f). 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  determined  that 
this  rule  is  necessary  to  respond  to  an 
emergency  situation  and  that  it  is 
consistent  with  the  Magnuson-Stevens 
Act  and  other  applicable  laws. 

Because  prior  notice  and  opportunity 
for  public  comment  are  not  required  for 
this  rule  by  5  U.S.C.  553,  or  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

This  emergency  interim  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

NMFS  finds  that  there  is  good  cause 
to  waive  the  requirement  to  provide 
prior  notice  and  an  opportimity  for 
pubhc  comment  pursuant  to  authority 
set  forth  at  5  U.S.C.  553(b)(B).  This 
action  is  necessary  to  implement  the 
requirements  of  the  AFA  as  they  relate 
to  the  pollock  fishery.  Delaying  the  start 
of  the  pollock  fishery  beyond  its 
scheduled  regulatory  start  date  of 
January  20. 1999,  would  conflict  with 
investment-backed  expectations  of  the 
regulated  community  and  could  disrupt 
supply  of  seafood  products  to  U.S. 
markets  and  consequently  would  be 
contrary  to  the  public  interest.  Likewise, 
the  need  to  avoid  delaying  the  start  of 
the  pollock  season  constitutes  good 
cause  to  waive,  pursuant  to  authority  set 
forth  at  5  U.S.C.  553(d)(3)  the  thirty-day 
delay  in  effective  date  otherwise 
required  by  5  U.S.C.  553(d).  In  addition, 
the  regulated  industry  has  been  aware 
that  these  new  requirements  would  be 
necessary  since  the  October  1998 
Council  meeting  and  have  had  ample 
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time  to  prepare  for  coining  into 
compliance  making  a  thirty-day  delay  in 
effective  date  unnecessary. 

The  President  has  directed  Federal 
agencies  to  use  plain  language  in  their 
communications  with  the  public, 
including  regulations.  To  comply  with 
that  directive,  we  seek  public  comment 
on  any  ambiguity  or  unnecessary 
complexity  arising  from  the  language 
used  in  this  emergency  interim  rule. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  January  15, 1999. 
Andrew  A.  Rosenberg, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  reasons  set  out  in  the  preamble, 
50  CFR  part  679  is  amended  as  follows: 

50  CFR  CHAPTER  VI 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  etseq.,  1801  et 
seq.,  and  3631  etseq. 

2.  In  §679.2,  a  definition  of 
"American  Fisheries  Act"  is  added  in 
alphabetical  order  to  read  as  follows: 

§679.2    Definitions. 

***** 

American  Fisheries  Act  (AFA) 
(applicable  thmugh  July  19,  1999) 
means  Title  II — Fisheries,  Subtitles  I 
and  n,  as  cited  within  the  Omnibus 
Appropriations  Bill  FY99  (Pub.  L.  105- 
277). 
•        *        *        *        • 

3.  In  §  679.20,  paragraph  (d)(l)(iv)  is 
added  to  read  as  follows:  

§  679.20    General  limitations. 

***** 

(d)*  *  * 

(D*  *  * 

(iv)  American  Fisheries  Act  harvest 
limitations  (applicable  through  July  19, 
1999).  (A)  If  the  Regional  Administrator 
determines  that  any  harvest  limitation 
of  groimdfish  other  than  pollock, 
established  under  section  21lCb)(2)  (A) 
or  (C)  of  the  American  Fisheries  Act  for 
catcher/processors  identified  in  section 
208(e)(1)  through  (20)  of  that  Act.  has 
been  or  will  be  reached,  the  Regional 
Administrator  may  establish  a  directed 
fishing  allowance  for  the  species  or 
species  group  appUcable  only  to  those 
identified  catcher/processors. 

(B)  In  establishing  a  directed  fishing 
allowance  vmder  paragraph  (d)(l)(iv)(A) 
of  this  section,  the  Regional 


Administrator  shall  consider  the 
amount  of  the  harvest  limitation 
established  under  section  211(b)(2)  (A) 
or  (C)  of  the  American  Fisheries  Act  that 
will  be  taken  as  incidental  catch  by 
those  catcher/processors  identified  in 
section  208(e)  (1)  through  (20)  of  that 
Act  in  directed  fishing  for  other  species. 

4.  In  §679.21,  paragraphs  (e)(3)(v)  and 
(e)(7)(ix)  are  added  to  read  as  follows: 

S  679.21    Prohibited  species  bycatch 
management. 

***** 

(e)  *  *  * 

(3)*  *  * 

(v)  American  Fisheries  Act  prohibited 
species  catch  limitations  (applicable 
through  July  19,  1 999).  The  aggregate 
amounts  of  any  crab,  halibut  or  herring 
trawl  PSC  limit  caught  by  the  catcher/ 
processors  identified  under  section 
208(e)(1)  through  (20)  of  the  American 
Fisheries  Act  and  counted  against  the 
bycatch  allowances  specified  for  the 
fishery  categories  defined  under 
paragraphs  (e)(3)(iv)(B)  through  (E)  of 
this  section  shall  be  limited  to  the 
amounts  established  under  section 
211(b)(2)(B)  of  that  Act  and  published  in 
the  Federal  Register  under  paragraph 
(e)(6)  of  this  section. 
***** 

(ix)  Closures  under  the  American 
Fisheries  Act  prohibited  species  catch 
limitations  (applicable  through  July  1 9, 
1999).  When  the  Regional  Administrator 
determines  that  the  catcher/processors 
identified  under  section  208(e)(1) 
through  (20)  of  the  American  Fisheries 
Act  have  caught  the  amount  of  any  crab, 
halibut,  or  herring  prohibited  species 
catch  limitation  specified  under 
paragraph  (e)(3)(v)  of  this  section, 
directed  fishing  for  groundfish  by  those 
vessels  will  be  prohibited  in  the 
applicable  area  defined  under  this 
paragraph  (e)(7),  except  for  pollock  with 
pelagic  trawl  gear. 
***** 

5.  In  §679.50,  paragraph  (c)(5)  is 
added  to  read  as  follows: 

§  679.50    Groundfish  Observer  Program 
applicable  through  December  21,  2000. 

*        •        *        •        • 

(c)  *  •  * 

(5)  Observer  coverage  under  the 
American  Fisheries  Act  (applicable 
through  July  19,  1999).  Any  catcher/ 
processor  listed  under  section  208(e)(1) 
through  (20)  of  the  American  Fisheries 
Act  is  required  to  have  two  observers 
aboard  the  vessel  any  day  it  harvests, 
receives,  or  processes  groundfish.  One 
of  the  two  observers  must  meet  the 


qualifications  described  at  paragraph 
(h)(l)(i)(D)  of  this  section. 

•        •        •        •        * 

(FR  Doc.  99-1379  Filed  1-15-99;  5:01  pm] 
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Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Steiier  Sea  Lion 
Protection  Measures  for  the  Pollock 
Fisheries  Off  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Emergency  interim  rule; 
revision  to  1999  interim  harvest 
specifications;  technical  amendment  to 
Steller  sea  lion  no-trawl  zones;  request 
for  comments. 

SUMMARY:  NMFS  issues  an  emergency 
interim  rule  implementing  reasonable 
and  prudent  alternatives  to  avoid  the 
likelihood  that  the  pollock  fisheries  ofi' 
Alaska  will  jeopardize  the  continued 
existence  of  the  western  population  of 
Steller  sea  lions  or  adversely  modify 
their  critical  habitat.  This  emergency 
rule  would  implement  three  types  of 
management  measures  for  the  pollock 
fisheries  of  the  Bering  Sea  and  Aleutian 
Islands  Management  Area  (BSAI)  and 
Gulf  of  Alaska  (GOA):  Measures  to 
temporally  disperse  fishing  effort, 
measures  to  spatially  disperse  fishing 
effort,  and  pollock  trawl  exclusion 
zones  around  important  Steller  sea  lion 
rookeries  and  haulouts.  These 
emergency  measures  are  necessary  and 
must  be  effective  before  the  start  of  the 
BSAI  and  GOA  pollock  fisheries  on 
January  20,  1999,  or  NMFS  will  be 
obligated  under  the  Endangered  Species 
Act  to  close  all  fishing  for  pollock  until 
such  measures  are  in  place. 
DATES:  Effective  January  20, 1999, 
through  July  19,  1999.  Comments  must 
be  received  by  February  22,  1999. 
ADDRESSES:  Comments  may  be  sent  to 
Sue  Salveson,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802,  Attn: 
Lori  Gravel,  or  delivered  to  the  Federal 
Building,  709  West  9th  S'.reet,  Juneau, 
AK.  Copies  of  the  Biological  Opinion 
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(BO)  on  the  pollock  fisheries  of  the 
BSAI  and  GOA  {and  the  Atka  mackerel 
fishery  of  the  Aleutian  Islands  Subarea, 
and  the  Enviroftmental  Assessment/ 
Regulatory  Impact  Review  (EA/RIR) 
prepared  for  th^  emergency  rule  may  be 
obtained  from  the  same  address.  The  BO 
is  also  availably  on  the  Alaska  Region 
home  page  at  http://www.fakr.noaa.gov. 
FOR  FURTHER  INrORMATION  CONTACT:  Kent 
Lind,  907-586-7228  or 
kent.lind@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fisheries  in  the 
exclusive  economic  zone  off  Alaska 
under  the  Fish^  Management  Plan  for 
the  Groundfish  Fishery  of  the  Bering 
Sea  and  Aleutian  Islands  Area  and  the 
Fishery  Management  Plan  for 
Groundfish  of  tjie  Gulf  of  Alaska 
(FMPs).  The  Ncirth  Pacific  Fishery 
Management  Council  (Council) 
prepared  the  FMPs  under  the  authority 
of  the  MagnusoD- Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stefens  Act),  16  U.S.C. 
1801,  et  seq.,  iniplemented  by 
regulations  appearing  at  50  CFR  part 
679.  Regulations  governing  U.S. 
fisheries  and  iniplementing  the  FMPs 
appear  at  50  CFR  parts  600  and  679 
respectively. 

Purpose  and  N^ed  for  Action 

NMFS  issued  a  BO  dated  December  3, 
1998.  and  revisf  d  December  16, 1998. 
on  the  pollock  ^sheries  of  the  BSAI  and 
GOA  and  the  Atka  mackerel  fishery  of 
the  Aleutian  Islands  Subarea.  The  BO 
concluded  that  the  BSAI  and  GOA 
pollock  trawl  fisheries,  as  currently 
managed,  are  lively  to  (1)  jeopardize  the 
continued  existence  of  the  western 
population  of  Steller  sea  lions  and  (2) 
adversely  modify  its  critical  habitat.  The 
clause  "jeopardize  the  continued 
existence  of  m^ans  "to  engage  in  an 
action  that  reasonably  would  be 
expected,  directly  or  indirectly,  to 
reduce  appreciajbly  the  likelihood  of 
both  the  survival  and  recovery  of  a 
listed  species  in  the  wild  by  reducing 
the  reproductioti,  nimibers,  or 
distribution  of  tjiat  species"  (50  CFR 
402.02).  The  clajuse  "adversely  modify 
its  critical  habitat"  means  "a  direct  or 
indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species.  Sjuch  alterations  include, 
but  are  not  limited  to,  alterations 
adversely  modifying  any  of  those 
physical  or  biological  features  that  were 
the  basis  for  determining  the  habitat  to 
be  critical"  (50  tFR  402  02).  The  BO 
also  concluded  mat  the  Atka  mackerel 
fishery,  as  modified  by  recent  regulatory 
changes,  is  not  Kkely  to  jeopardize  the 


continued  existence  of  Steller  sea  lions 
or  their  critical  habitat. 

In  1990,  NMFS  designated  the  Steller 
sea  lion  as  a  threatened  species  under 
the  Endangered  Species  Act  of  1973. 
The  designation  followed  severe 
declines  throughout  much  of  the  GOA 
and  Aleutian  Islands  region.  In  1993, 
NMFS  defined  critical  habitat  for  the 
species  to  include  (among  other  areas), 
the  marine  areas  within  20  nautical 
miles  (nm)  of  major  rookeries  and 
haulouts  of  the  species  west  of  144°  W 
longitude.  In  1997,  NMFS  recognized 
two  separate  populations,  and 
reclassified  the  western  population 
(west  of  144°  W  longitude)  as 
endangered.  Counts  of  adults  and 
juveniles  in  the  western  population  of 
Steller  sea  lions  declined  from  about 
110,000  to  about  30,500  between  the 
late  1970s  and  1990,  a  decline  of  72 
percent.  The  decline  has  continued, 
with  counts  of  adults  and  juveniles 
declining  27  percent  from  1990  to  1996, 
and  an  additional  9  percent  from  1996 
through  1998.  Similarly,  counts  of  pups 
dropped  by  19  percent  from  1994 
through  1998.  The  absolute  magnitude 
of  the  decline  has  been  smaller  in  recent 
years  because  the  western  population  is 
already  at  a  severely  reduced  level. 
However,  the  continued  decline  remains 
a  serious  problem. 

Multiple  factors  have  contributed  to 
the  decline,  but  considerable  evidence 
indicates  that  lack  of  available  prey  is  a 
major  problem.  Foraging  studies 
confirm  that  Steller  sea  lions  depend  on 
pollock  as  a  major  prey  source,  and  sea 
lions  may  be  particularly  sensitive  to 
the  availability  of  prey  during  the 
winter.  The  significance  of  pollock  in 
the  diet  of  sea  lions  may  have  increased 
since  the  1970s  due  to  shifts  in  the 
Bering  Sea  ecosystem  related  to 
oceanographic  changes.  Pollock  are  also 
the  target  of  the  largest  commercial 
fisheries  in  Alaska,  fisheries  that  have 
grown  increasingly  concentrated  in  time 
and  space.  This  concentration  of  effort 
occurs  largely  in  areas  designated  as 
Steller  sea  hon  critical  habitat  and  may 
reduce  prey  availability  at  critical  times 
in  the  life  history  of  sea  lions.  For  these 
reasons,  the  BO  concluded  that  the 
pollock  fisheries  of  the  BSAI  and  GOA 
may  compete  with  sea  lions  and  either 
contribute  to  their  decline  or  impede 
their  recovery.  Additional  information 
on  Steller  sea  lions  and  the  pollock 
fisheries  of  the  BSAI  and  GOA  is 
contained  in  the  BO  and  in  the  EA 
prepared  for  this  action  (See 
ADDRESSES). 

The  BO  concluded  that,  to  avoid  the 
likelihood  of  jeopardizing  the  continued 
existence  of  the  western  population  of 
Steller  sea  Uons  or  of  adversely 


modifying  its  critical  habitat,  reasonable 
and  prudent  alternatives  to  the  existing 
pollock  trawl  fisheries  in  the  BSAI  and 
GOA  must  accomplish  three  basic 
principles:  (1)  Temporal  dispersion  of 
fishing  effort,  (2)  spatial  dispersion  of 
fishing  effort,  and  (3)  pollock  trawl 
exclusion  zones  aroimd  Steller  sea  lion 
rookeries  and  haulouts.  The  BO  also 
contained  examples  of  specific 
management  measures  that  would 
implement  the  three  basic  principles. 
At  its  December,  1998  meeting,  the 
Council  deliberated  on  various 
management  measures  to  implement  the 
principles  described  in  the  BO.  After 
significant  debate  and  public  comment, 
the  Coimcil  voted  to  adopt  a  series  of 
emergency  measures  to  protect  Steller 
sea  lions.  After  review,  NMFS  has 
determined  that  the  Council's 
recommended  measures,  with  certain 
modifications,  adhere  to  the  principles 
identified  in  the  BO.  The  Coimcil's 
motion  forms  the  basis  for  the 
management  measures  contained  in  this 
emergency  rule. 

Elements  of  the  Emergency  Rule 

Aleutian  Islands  Closure 

The  emergency  rule  closes  the 
Aleutian  Islands  Subarea  to  directed 
fishing  for  pollock.  This  closiare, 
recommended  by  the  Council  as  part  of 
its  emergency  rule  recommendation,  is 
consistent  with  the  principles  contained 
within  the  BO.  In  light  of  its 
recommendation  to  close  the  Aleutian 
Islemds  Subarea  to  directed  fishing  for 
pollock,  the  Coimcil  also  recommended 
that  the  pollock  total  allowable  catch 
(TAC)  for  the  Aleutian  Islands  Subarea 
be  reduced  to  2,000  metric  tons  (mt)  to 
provide  for  incidental  catch  of  pollock 
by  vessels  participating  in  other 
groundfish  fisheries.  This  TAC 
recommendation,  if  approved  by  NMFS, 
will  be  published  in  the  final  1999  BSAI 
harvest  specifications. 

Pollock  Trawl  Exclusion  Zones 

This  emergency  rule  prohibits 
directed  fishing  for  pollock  within 
either  10  or  20  nm  of  rookeries  and 
haulouts  in  the  Bering  Sea  Subarea  and 
GOA.  The  location,  size,  and  period  of 
each  exclusion  zone  are  set  out  in  the 
Tables  12  and  13  of  50  CFR  part  679  of 
the  codified  text.  The  size  of  the 
exclusion  zones  in  each  area  reflects  the 
relative  widths  of  the  continental  shelf. 
In  the  Bering  Sea  Subarea,  the  shelf  is 
relatively  wide  and  exclusion  zones 
have  radii  of  20  nm.  In  the  GOA,  the 
shelf  is  narrower  and  exclusion  zones 
have  radii  of  10  nm. 

NMFS  approved  these  sites  on  the 
basis  of  ten  Steller  sea  lion  counts 
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conducted  since  1979  during  the 
reproductive  season  (summer)  and  non- 
reproductive  season  (winter).  NMFS 
used  the  following  criteria  to  identify 
and  approve  sites  that  require  exclusion 
zones  and  to  determine  the  period  of  the 
closure: 

1.  Rookeries 

All  rookery  sites  have  10  or  20  nm 
year-round  pollock  trawl  exclusion 
zones. 

2.  Summer  Haulouts 

Haulouts  with  greater  than  200  sea 
lions  in  a  summer  survey  since  1979 
and  less  than  75  sea  lions  in  winter 
surveys  since  1979  have  10  or  20  nm 
pollock  trawl  exclusion  zones  effective 
May  1  through  October  31. 

3.  Winter  Haulouts 

Haulouts  with  less  than  200  sea  lions 
in  summer  surveys  since  1979  and 
greater  than  75  sea  lions  in  a  winter 
survey  since  1979  have  10  or  20  nm 
pollock  trawl  exclusion  zones  effective 
November  1  through  April  31. 

4.  Year-Round  Haulouts 

Haulouts  with  greater  than  200  sea 
lions  in  a  summer  survey  since  1979 
and  greater  than  75  sea  lions  in  a  winter 
survey  since  1979  have  year-round  10  or 
20  nm  pollock  trawl  exclusion  zones. 

The  Council's  emergency  rule 
recommendations  contained  all  of  the 
pollock  exclusion  zones  put  forth  by 


NMFS  in  the  BO  with  one  exception  in 
the  Bering  Sea  Subarea  and  eight 
exceptions  in  the  GO  A. 

In  the  Bering  Sea  Subarea,  the  Council 
recommended  no  closure  for  a  proposed 
20  nm  exclusion  zone  around  the  Cape 
Sarichef  haulout.  The  BO  states  that 
"some  of  the  principles  identified  above 
may  be  accomplished  by  an  incremental 
or  phased  approach  if  the  incremental 
approach  does  not  jeopardize  the 
continued  existence  of  the  western 
population  of  Steller  sea  lions.  The 
phase  in  of  any  reasonable  and  prudent 
alternative  must  not  be  draurn  out,  and 
two  years  is  a  general  guideline  with  a 
significant  portion  occurring  in  year 
one." 

Consistent  vdth  the  BO,  and  based  on 
the  above  criteria,  NMFS  has  decided  to 
phase  in  the  exclusion  zone  around  this 
haulout  with  a  10  nm  exclusion  zone  in 

1999  and  anticipates  extending  the 
exclusion  zone  to  20  nm  for  2000  and 
beyond. 

In  the  GOA,  the  Council 
recommended  no  closures  around  Cape 
Barnabas,  Gull  Point,  Rugged  Island, 
Point  Elrington,  Cape  Ikolik,  Needles, 
Mitrofania,  and  Sea  Lion  Rocks.  Based 
on  the  above  criteria,  NMFS  has  decided 
to  implement  a  1  year  phase-in  period 
for  these  locations.  For  1999,  NMFS  has 
decided  not  to  implement  exclusion 
zones  at  these  locations,  and  anticipates 
phasing-in  10  nm  exclusion  zones  for 

2000  and  beyond.  The  extension  of 
exclusion  zones  for  Cape  Sarichef  and 


the  eight  locations  in  the  GOA  would  be 
accomplished  through  separate 
rulemaking. 

Although  the  Council's  recommended 
measures  included  pollock  trawl 
exclusion  zones  in  the  Aleutian  Islands 
Subarea,  implementation  of  these 
exclusion  zones  becomes  unnecessary 
with  the  closure  of  the  Subarea  to 
directed  fishing  for  pollock.  This 
emergency  rule  does  not  affect  existing 
no-trawl  and  no-entry  zones  that  apply 
to  all  groundfish  fisheries.  The  new 
exclusion  zones  established  by  this 
emergency  rule  prohibit  directed  fishing 
for  pollock  only. 

Bering  Sea  Management  Measures 

1.  Fishing  Seasons 

This  emergency  rule  establishes  new 
fishing  seasons  for  the  four  sectors  of 
the  Bering  Sea  pollock  fishery  that  are 
defined  in  the  American  Fisheries  Act 
(AFA).  These  new  fishing  seasons  are 
summarized  in  Table  1.  This  emergency 
rule  also  repeals  existing  fair  start 
provisions  that  required  vessels  fishing 
for  pollock  in  the  Bering  Sea  Subarea  to 
cease  fishing  for  groundfish  during  the 
week  leading  up  to  each  pollock  season 
or  face  a  mandatory  stand  dowTi  period 
during  the  first  week  of  the  pollock 
season.  The  Council  has  determined 
that  these  fair  start  requirements  are  no 
longer  necessary  given  the  protections 
for  other  fisheries  that  are  contained 
within  the  AFA. 


Table  l .— BSAI  Pollock  Fishing  Seasons  by  Sector 


Industry  sector 

Fishing  season ' 

Inshore  and  catch- 
er/processor 

Mothership 

Community 

development  quota 

(CDQ) 

A1  Season  „ 

A2  Season  „ „ 

B  Season  _ 

Jan.  2G-Feb.  15  ... 
Feb.  20-April  15  ... 
Aug.  1-Sept.  15  .... 
Sept.  15-Nov.  1  .... 

Feb.  1-April  15 

Feb.  1-April  15  

Aug.  1-Sept.  15  .... 
Sept.  15-Nov.  11  .. 

Jan.  20-April  15. 
Jan.  20-April  15. 
April.  1&-Dec.  31. 

C  Season  „ 

April  15-Dec.  31. 

^  The  time  of  all  openings  and  closures  of  fishing  seasons,  other  than  the  beginning  and  end  of  the  calendar  fishing  year,  is  1200  hours,  Alas- 
ka local  time  (A.Lt.). 


2.  Seasonal  Apportionment  of  TAG 

The  pollock  TAG  allocated  to  each 
industry  sector  will  be  apportioned  to 
the  fishing  seasons  previously  identified 


according  to  the  following  formula  set 
out  in  Table  2.  Overages  and  underages 
may  be  "rolled  over"  to  subsequent 
fishing  seasons  diuing  the  same  year, 


except  that  the  combined  fishing 
activities  of  all  sectors  during  a  fishing 
season  may  not  exceed  30  percent  of  the 
annual  TAG. 


Table  2.— BSAI  Seasonal  Apportionments  of  Pollock  TAG 


Fishing  Season 

Industry  Sector  (in  percent) 

Inshore  and 
catcher/proc- 
essor 

ty^othership 

CDQ 

A1  Season 

27.5 
12.5 
30 

40 
40 
30 

45 

A2  Season  

45 

B  Season „ 

55 

3440 


Federal  Register/Vol.  64,  No.  14/Friday,  January  22,  1999/Rules  and  Regulations 


Table  2.— BSAI  Seasonal  Apportionments  of  Pollock  TAG— Continued 


Fishing  Season 


Industry  Sector  (in  percent) 


Inshore  and 
Catcher/proc- 
essor 


Mottiership 


CDQ 


C  Season 


30 


30 


55 


3.  Critical  Habitat/Catcher  Vessel 
Operational  Aflea  (CH/CVOA) 
Conservation  ^ne 

This  emergetcy  rule  establishes  a 
combined  CH/CVOA  conservation  zone 
for  the  purpose  of  regulating  total 
removals  of  pollock.  This  CH/CVOA 
conservation  zone  includes  the  portion 
of  Bering  Sea  ctitical  habitat  known  as 
the  Bogoslof  fo  raging  area  and  the 


portion  of  the  CVOA  that  extends 
eastward  from  the  Bogoslof  foraging 
area.  The  CH/CVOA  conservation  zone 
consists  of  the  area  of  the  Bering  Sea 
Subarea  between  170°00'  W  long,  and 
163°00'  W  long.,  south  of  straight  lines 
connecting  the  following  points  in  the 
order  listed: 

SS'OO'  N  lat.  170°00'  W  long.; 

SS'OO'  N  lat.  leaooO'  W  long.; 


55'30'  N  lat.  les^OC  W  long.; 

55'30'  N  lat.  lee'OO'  W  long.; 

Se'OO'  N  lat.  lee'DC  W  long.; 

se^OO'  N  lat.  163O00'  W  long. 

This  emergency  rule  restricts  pollock 
harvests  vrithin  the  CH/CVOA 
conservation  zone  during  the  Al  and  A2 
seasons  to  a  percentage  of  each  sector's 
seasonal  TAC  apportionment  according 
to  the  percentages  displayed  in  Table  3. 


Table  3.— TAC  Limits  Within  the  CH/CVOA  Conservation  Zone 


Fishing  season 


A1  Season 
A2  Season 
B  Season  .. 
C  Season  .. 


Industry  sector  (in  percent) 


Inshore 


70 
70 


Catcher/ 
processor 


40 

40 
[reserved] 
[reserved] 


Mothership 


50 
50 


CDQ 


100 
100 


NMFS  will  n  onitor  catch  by  each 
industry  sector'and  close  the  CH/CVOA 
conservation  zpne  to  directed  fishing  for 
pollock  by  sector  when  NMFS 
determines  thai  the  specified  CH/CVOA 
limit  has  been  leached.  The  Council 
intended  that  i|ishore  catcher  vessels 
less  than  or  eqilal  to  99  ft  (30.2  m) 
length  overall  (tOA)  would  be  exempt 
from  CH/CVO4  closures  from 
September  1  thix>ugh  March  31  unless 
the  70  percent  (ap  for  the  inshore  sector 
has  been  reached.  NMFS  will  announce 
the  closure  of  the  CH/CVOA 
conservation  zone  to  catcher  vessels 
over  99  ft  (30.2  m)  LOA  before  the 
inshore  sector  JO  percent  limit  is 
reached.  NMFSJ  will  implement  the 
closure  in  a  maimer  intended  to  leave 
remaining  quota  within  the  CH/CVOA 
that  is  sufficient  to  support  directed 
fishing  for  pollock  by  vessels  less  than 
or  equal  to  99  ft  (30.2  m)  LOA  for  the 
duration  of  the  current  inshore  sector 
opening. 


An  emergency  rule  implemented 
pursuant  to  the  Magnuson- Stevens  Act 
must  not  remain  in  effect  for  more  than 
180  days.  This  emergency  rule  will 
expire  on  July  19, 1999,  and  does  not 
specify  a  spatial  distribution  of  pollock 
TAC  for  the  B  and  C  seasons  in  the 
Bering  Sea  Subarea.  NMFS  has 
determined  that  the  spatial  dispersion 
scheme  recommended  by  the  Council 
for  the  B  and  C  seasons  does  not 
adequately  meet  the  principles  for 
reasonable  and  prudent  alternatives 
outlined  in  the  BO.  If  the  Council 
submits  revised  recommendations  in  a 
timely  manner,  NMFS  will  consider 
implementing  them.  In  the  absence  of 
further  recommendations  by  the  Coimcil 
that  provide  protections  equivalent  to  or 
exceeding  the  principles  contained  in 
the  BO,  NMFS  anticipates  implementing 
through  subsequent  emergency  rule  the 
B  and  C  season  spatial  allocation 
scheme  contained  in  the  BO.  Under  this 
scheme,  the  B  and  C  season  TAC 
allocations  would  be  apportioned 


among  the  following  three  areas  based 
on  distribution  of  exploitable  biomass  as 
determined  by  summer  surveys:  (1)  CH/ 
CVOA  conservation  zone,  (2)  east  of 
170°  W  long,  and  outside  of  the  CH/ 
CVOA  conservation  zone,  and  (3)  west 
of  170°  W  long,  and  north  of  56°  N  lat. 

Gulf  of  Alaska  Management  Measures 

1.  Fishing  Seasons  and  TAC 
Apportionments 

This  emergency  rule  establishes  new 
fishing  seasons  and  pollock  TAC 
apportionments  in  the  Western  and 
Central  (W/C)  Regulatory  Areas  of  the 
GOA.  These  new  fishing  seasons  are 
summarized  in  Table  4.  The  TAC  for 
pollock  in  the  combined  W/C 
Regulatory  Areas  will  continue  to  be 
apportioned  among  Statistical  Areas 
610,  620,  and  630  in  proportion  to  the 
distribution  of  the  pollock  biomass  as 
determined  by  the  most  recent  NMFS 
surveys.  The  pollock  fishing  season  in 
the  Eastern  Regulatory  Area  will  be 
unchanged. 


Table  4.-[pollock  Fishing  Seasons  and  Seasonal  TAC  Apportionments  for  the  Western  and  Central 

Regulatory  Areas  of  the  Gulf  of  Alaska 


Fishing  seas  xi 


A  Season 


TAC  appor- 
tionment 
(percent) 


30 


Dates  ^ 


From 


January  20  April  1 


To 
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Table  4.— Pollock  Fishing  Seasons  and  Seasonal  TAG  Apportionments  for  the  Western  and  Central 

Regulatory  Areas  of  the  Gulf  of  Alaska— Continued 


Fishing  season 

TAG  appor- 
tionment 
(percent) 

Dates' 

From 

To 

B  Season  

20 
25 

25 

June  1  

September  1  

July  1 . 

The  date  of  closure  of  a  statistical  area  (610,  620, 
630)  to  directed  fishing,  or  OcAober  1,  which- 
ever comes  first 

November  1. 

C  Season  

D  Season  

Five  days  after  the  date  of  closure  of  a  statistical 
area  (610,  620,  630)  to  directed  fishing  in  the  C 
season. 

^  The  time  of  all  openings  and  closures  of  fishing  seasons,  other  than  tf>e  beginning  and  end  of  the  calendar  fishing  year,  is  1200  hours,  A.l.t. 


2.  Limits  on  Pollock  Catch  Within 
Shelikof  Strait 

To  prevent  localized  depletions  of 
pollock  within  Shelikof  Strait,  an 
important  winter  foraging  area  for 
Steller  sea  lions,  the  emergency  rule 
limits  removals  from  within  Shelikof 
Strait  during  the  A  season.  For  the 
purpose  of  this  emergency  rule,  a 
Shelikof  Strait  conservation  zone  is 
defined  as  the  area  boimd  by  straight 
lines  and  shoreline  connecting  the 
following  coordinates  in  the  following 
order: 

SS-Sl'  N  lat.  ISanS'  W  long.; 

SS'Sl'  N  lat.  ISZ'OQ'  W  long.;  and,  the 
intersection  of  ISZ'OO'  W  long,  with 
Afognak  Island;  aligned 
counterclockwise  around  the  shoreline 
of  Afognak,  Kodiak,  and  Raspberry 
Islands  to 

STOQG'  N  lat.  154''00'  W  long.; 

Se'SC  N  lat.  154''00'  W  long.; 

SB'SO'  N  lat.  ISSOQO'  W  long.; 

SeoQC'  N  lat.  ISS'OO'  W  long.; 

SB^OC  N  lat.  ISZOQO'  W  long.;  and.  the 
intersection  of  157*'00'  W  long,  with  the 
Alaska  Peninsula. 

This  area  overlaps  portions  of 
statistical  areas  620  and  630.  The 
Shelikof  Strait  conservation  zone  catch 
limit  is  not  a  separate  TAC  for  this  area, 
but  a  limit  on  allowable  removals  from 
this  area.  Either  one  or  both  of  the 
statistical  areas  could  be  closed  to 
directed  fishing  upon  attainment  of  the 
specific  TACs  before  the  Shelikof  Strait 
catch  limit  is  reached. 

NMFS  will  determine  the  A  season 
catch  limit  for  the  Shelikof  Strait 
conservation  zone  by  calculating  a  ratio 
equal  to  the  most  recent  estimate  of 
pollock  biomass  in  Shelikof  Strait 
divided  by  the  most  recent  estimate  of 


total  pollock  biomass  in  the  GOA. 
NMFS  will  then  multiply  by  the  overall 
pollock  TAC  for  the  (X)A  and  further 
multiplied  by  the  A  season 
apportionment  of  30  percent.  For  1999, 
NMFS  has  specified  an  interim  Shelikof 
Strait  catch  limit  of  15,857  mt  (see  the 
revised  1999  interim  specifications 
below).  When  NMFS  determines  that 
the  A  season  pollock  removals  from 
within  the  Shelikof  Strait  conservation 
zone  have  reached  this  specified  limit, 
NMFS  will  prohibit  directed  fishing  for 
pollock  in  Shelikof  Strait. 

3.  W/C  GOA  Trip  Limits 

The  Council  recommended  that 
NMFS  establish  a  300,000  lb  trip  limit 
for  catcher  vessels  harvesting  pollock  in 
the  directed  pollock  fisheries  of  the 
Western  or  Central  Regulatory  Areas  of 
the  Gulf  of  Alaska  (W/C  GOA). 
However,  NMFS'  recordkeeping  and 
reporting  requirements  currently  require 
that  catch  and  landings  be  reported  in 
metric  tons  (mt).  NMFS  is,  therefore, 
rounding  the  Coimcil's  recommended 
300,000  lb  trip  limit  to  the  nearest 
equivalent  in  mt  and  establishing  a  trip 
limit  of  136  mt.  The  emergency  rule 
prohibits  the  operator  of  a-catcher  vessel 
fishing  for  groundfish  in  the  W/C  GOA 
fi'om  retaining  on  board  more  than  136 
mt  of  pollock  harvested  in  die  W/C 
GOA.  In  addition,  to  prevent  the  large 
scale  use  of  tender  vessels  to  avoid  the 
trip  limit  restriction,  this  rule  also 
prohibits  vessels  operating  as  tenders 
from  retaining  on  board  more  than  272 
mt  (the  equivalent  of  2  fishing  trips)  of 
unprocessed  pollock  that  was  harvested 
in  die  W/C  GOA.  This  136  mt  trip  limit 
does  not  exempt  vessels  from  existing 
regulations  that  require  100  percent 
retention  of  pollock  when  directed 


fishing  for  pollock  is  open.  A  vessel 
operator  must  cease  fishing  for  pollock 
during  a  fishing  trip  before  the  136  mt 
trip  limit  is  reached  in  order  to  avoid  a 
violation  of  either  the  136  mt  trip  limit 
or  the  100  percent  retention  requirement 
for  pollock. 

Revised  1999  Interim  Harvest 
Specifications  for  Pollock  in  the  BSAI 
and  GOA 

The  regulatory  changes  in  this 
emergency  rule  require  revision  of  the 
1999  interim  specifications  of  pollock 
TAC  for  the  BSAI  and  GOA.  Existing 
regulations  at  50  CFR  679.20(c)(2)  do 
not  require  that  interim  harvest 
specifications  for  pollock  in  the  BSAI 
and  GOA  be  temporally  or  spatially 
dispersed.  However,  the  BO  concluded 
that  the  current  program  for  managing 
the  BSAI  and  GOA  pollock  fisheries 
could  jeopardize  Steller  sea  lions  or 
their  critical  habitat.  Therefore,  to  allow 
the  Bering  Sea  and  GOA  pollock 
fisheries  to  commence  on  January  20, 
1999,  this  emergency  rule  also  adjusts 
the  1999  interim  specifications  for 
pollock  to  comport  wiUi  the  reasonable 
and  prudent  management  measures 
outlined  above. 

The  specifications  for  Bering  Sea 
Subarea  pollock  in  Table  1  of  the  1999 
interim  harvest  specifications  (64  FR  50, 
January  4, 1999)  are  replaced  by  the 
following  Table  6.  The  interim 
specifications  for  pollock  were  changed 
for  two  reasons:  (1)  To  comport  with  the 
temporal  and  spatial  dispersions 
required  by  the  BO,  and  (2)  to 
incorporate  the  Council's  final  1999 
TAC  recommendations  for  pollock, 
which  are  reduced  from  the  1999 
proposed  specifications. 
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Table  6.— Revised  Interim  1999  TAG  Amounts  for  Pollock  in  the  Bering  Sea  Subarea 


Species  and  component 


Area 


A1  Season^ 

A2  Season 

Interim  TAC 

CH/CVOA 
limit 

Interim  TAC 

CH/CVOA 
limit 

115,394 

2  80.776 

52,452 

236,716 

92,316 

36,926 

41.962 

16.785 

84,469 

33,787 

38,395 

15.358 

7,847 

3,139 

3,567 

1,427 

33,569 

16,785 

n/a 

n/a 

44.640 

44,640 

n/a 

n/a 

Pollock: 

Inshore  .... 

Offshore  catcher/processor  and  catcher  vessel  total 
Listed  catcher/processors  ^ 

Listed  catcher  vessels  3  

Mothership 
CDQ 


BS 
88 
BS 
BS 
BS 
BS 


'  The  fTwthershIp  and  CDO  sectors  have  a  single  A  season  apportionment  equal  to  40  and  45  percent  of  their  annual  TAC  allocations,  respec- 
tively. 

2  Under  the  emergency  rule,  NMFS  will  close  the  CH/CVOA  conservation  zone  to  inshore  vessels  greater  than  99  ft  (30.2  m)  LOA  while  main- 
taining a  sufficierU  CH/CVOA  allowance  to  support  fishing  activities  by  inshore  catcher  vessels  under  99  ft  (30.2  m)  LOA  for  the  duration  of  the 
current  opening.  However,  once  the  specified  CH/CVOA  limit  is  reached,  all  inshore  vessels  will  1>b  prohibited  from  engaging  in  directed  fishing 
for  pollock  inside  the  CH/CVOA  conservation  zone. 


3  Section  210(c 


be  available  for  harvest  only  by  eligible  catclier  vessels  delivering  to  listed  catcher/processors. 


of  ttie  AFA  requires  that  not  less  than  8.5  percent  of  the  directed  fishing  allowance  allocated  to  listed  catcher/processors  shall 


The  first  seas  onal  allowances  for  W/ 
C  GOA  pollock  in  Table  1  of  the  1999 
Interim  Harvest  Specifications  (64  PR 
46,  January  4,  li999)  are  replaced  by  the 
following  TabU  7: 

Table  7.— Rb/ised  First  Seasonal 
Allowances  of  Pollock  in  the 
Western  QN)  and  Central  (C) 
Regulatory  areas  of  the  Gulf 
OF  Alaska  OGOA) 


^ 


Species  ind  area 


PoMock: 
W  (610) 
C  (620) . 
C(630). 


W/C  Sutjtotal 
Shelikof 


Strait  Subtotal  ^ 


Interim 
TAC 


6,936 

11.652 

9.156 


27.744 
15.857 


'The  pollock  catch  limit  for  the  Shelikof 
Strait  conservatior  zone  is  determined  by  cal- 
culating the  ratio  of  ttie  most  recent  estimate 
of  pollock  biomaas  in  Shelikof  Strait  (489,900 
mt)  divided  by  *e  most  recent  estimate  of 
total  pollock  biomass  in  the  GOA  (933,000 
mt).  this  ratio  will  then  be  multiplied  by  the 
overall  pollock  TAC  for  the  GOA  (100,920  mt) 
and  multiplied  by  the  A  season  apportionment 
of  30  percent. 

Technical  Ame  idment  to  Steller  Sea 
Lion  No-Trawl  .Zones 

This  emergericy  interim  rule  also 
makes  technical  changes  to  the  existing 
no-trawl  zones  ^et  out  in  Tables  4  and 
6  50  CFR  part  S79  by  suspending  them 
and  by  adding  'J'ables  13  and  14  to  50 
CFR  part  679. 

Classification 

The  Assistan  Administrator  for 
Fisheries.  NOAA  (AA).  has  determined 
that  this  emergency  interim  rule  is 
necessary  to  re^ond  to  an  emergency 
situation  and  tliat  it  is  consistent  with 


the  Magnuson-Stevens  Act  and  other 
applicable  laws. 

This  emergency  interim  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Failiue  to  have  the  measures 
contained  in  this  rule  in  place  by 
January  20. 1999,  would  force  delay  of 
the  start  of  the  pollock  fisheries  of  the 
BSAl  and  GOA  with  significant  costs  to 
industry.  This  would  occur  because 
without  these  measures,  the  December 
16, 1998.  BO  would  require  that  to 
protect  Steller  sea  lions,  no  pollock 
fishing  occur.  Thus,  notice  and 
comment  procedures  for  this  rule  would 
prevent  NMFS  fi'om  performing  its 
necessary  function  of  allowing  the 
fishery  to  be  prosecuted  while 
protecting  this  endangered  species.  As 
such.  NMFS  finds  that  the  immediate 
need  to  effect  the  provisions  of  this  rule 
by  January  20.  1999.  constitutes  good 
cause  to  waive  the  requirement  to 
provide  prior  notice  and  an  opportimity 
for  public  comment  piu^uant  to 
authority  set  forth  at  5  U.S.C.  553(b)(B), 
as  such  procedures  would  be 
impracticable  and  contrary  to  the  public 
interest.  The  need  for  these  measures  to 
be  in  place  by  January  20, 1999.  as 
explained  above,  constitutes  good  cause 
under  authority  contained  in  5  U.S.C. 
553(d)(3)  to  waive  the  requirement  for  a 
30-day  delay  in  effective  date. 

Because  prior  notice  and  opportimity 
for  pubhc  comment  are  not  required  for 
this  rule  by  5  U.S.C.  553.  or  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibihty  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

The  President  has  directed  Federal 
agencies  to  use  plain  language  in  their 
commimications  with  the  public, 
including  regulations.  To  comply  with 
that  directive,  we  seek  public  comment 
on  any  ambiguity  or  unnecessary 


complexity  arising  from  the  language 
used  in  this  emergency  interim  rule. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  January  15, 1999. 

Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  reasons  set  out  in  the  preamble, 
50  CFR  part  679  is  amended  as  follows: 

50  CFR  CHAPTER  VI 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  etseq..  1801  et 
seq.,  and  3631  et  seq. 

2.  In  §  679.7,  paragraph  (b)  is 
suspended  and  paragraph  (i)  is  added  to 
read  as  follows: 

§679.7    Prohibitions. 

***** 

(i)  Prohibitions  specific  to  the  GOA 
(applicable  throu^  July  19,  1999) — (1) 
Southeast  Outside  trawl  closure 
(applicable  through  July  19, 1999).  Use 
any  gear  other  than  non-trawl  gear  in 
the  GOA  east  of  140°  W  long. 

(2)  Western/Central  GOA  Pollock  trip 
limit  (applicable  through  July  19,  1999). 
Retain  on  board  a  catcher  vessel  at  any 
time,  more  than  136  mt  of  unprocessed 
pollock,  or  retain  on  board  a  tender 
vessel  at  any  time,  more  than  272  mt  of 
improcessed  pollock,  harvested  in  the 
Western  or  Central  Areas  of  the  GOA. 

3.  In  §679.20,  paragraphs  (a)(5)(i)(A) 
and  (a)(5](ii)(B)  are  suspended,  and  new 
paragraphs  (a)(5)(i)(C)  and  (a)(5)(ii)(C) 
are  added  to  read  as  follows: 
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§679.20    General  limitations. 

•        *        *        •        * 


r- 


ia 
5 
i)* 


(C)  BSAI  seasonal  allowances 
(applicable  through  July  19,  1999)— (1) 
Inshore.  The  portion  of  the  Bering  Sea 
Subarea  pollock  TAC  allocated  to  the 
inshore  component  under  Section 
206(b)  of  the  American  Fisheries  Act 
will  be  divided  into  four  seasonal 
allowances  corresponding  to  the  four 
fishing  seasons  set  out  at 
§679.23(e)(4)(i),  as  follows:  Al  Season, 
27.5  percent:  A2  Season,  12.5  percent,  B 
Season,  30  percent,  C  Season,  30 
percent.  Within  any  fishing  year, 
underage  or  overage  of  a  seasonal 
allowance  may  be  added  to  or 
subtracted  from  subsequent  seasonal 
allowances  in  a  manner  to  be 
determined  by  the  Regional 
Administrator  provided  that  overall 
pollock  removals  from  all  sectors  during 
a  fishing  season  do  not  exceed  30 
percent  of  the  combined  annual  TAC  of 

pollock. 

(2)  Catcher/processor.  The  portion  of 
the  Bering  Sea  Subarea  pollock  TAC 
allocated  to  the  catcher/processor 
component  under  Section  206(b)  of  the 
American  Fisheries  Act  will  be  divided 
into  four  seasonal  allowances 
corresponding  to  the  four  fishing 
seasons  set  out  at  §  679.23(e)(4)(ii),  as 
follows:  Al  Season,  27.5  percent;  A2 
Season,  12.5  percent;  B  Season,  30 
percent;  C  Season,  30  percent.  Within 
any  fishing  year,  underage  or  overage  of 
a  seasonal  allowance  may  be  added  to 
or  subtracted  from  subsequent  seasonal 
allowances  in  a  manner  to  be 
determined  by  the  Regional 
Administrator,  provided  that  overall 
pollock  removals  from  all  sectors  during 
a  fishing  season  do  not  exceed  30 
percent  of  the  combined  annual  TAC  of 
pollock. 

(3)  Mothership.  The  portion  of  the 
Bering  Sea  Subarea  pollock  TAC 
allocated  to  the  mothership  component 
imder  Section  206(b)  of  the  American 
Fisheries  Act  will  be  divided  into  three 


seasonal  allowances  corresponding  to 
the  three  fishing  seasons  set  out  at 
§679.23(e)(4)(iii)  as  follows:  A  Season, 
40  percent;  B  Season,  30  percent;  C 
Season,  30  percent.  Within  any  fishing 
year,  imderage  or  overage  of  any 
seasonal  allowance  may  be  added  to  or 
subtracted  fi'om  subsequent  seasonal 
allowances  in  a  manner  to  be 
determined  by  the  Regional 
Administrator  provided  that  overall 
pollock  removals  from  all  sectors  during 
a  fishing  season  do  not  exceed  30 
percent  of  the  combined  annual  TAC  of 
pollock. 

*  »        •        *        • 

rii)*  •  • 

(C)  GOA  seasonal  allowances 
(applicable  through  July  19,  1999).  Each 
apportionment  established  under 
paragraph  {a)(5)(ii)(A)  of  this  section 
will  be  divided  into  four  seasonal 
allowances  corresponding  to  the  four 
fishing  seasons  set  out  at  §  67g.23(d)(3) 
as  follows:  A  Season,  30  percent;  B 
Season,  20  percent;  C  Season,  25 
percent;  D  Season,  25  percent.  Within 
any  fishing  year,  underage  or  overage  of 
a  seasonal  allowance  may  be  added  to 
or  subtracted  from  subsequent  seasonal 
allowances  in  a  manner  to  be 
determined  by  the  Regional 
Administrator,  provided  that  a  revised 
seasonal  allowance  does  not  exceed  30 
percent  of  the  annual  TAC 
apportionment. 

*  •        •        •        • 

4.  In  §  679.22,  paragraphs  (a)(7)  and 
(b)(2)  are  suspended  and  paragraphs 
(a)(8)(iv),  (a)(ll]  and  (b)(3)  are  added  to 
read  as  follows: 

§  879.22    Closures. 


(iv)  PoUoc 


Pollock  closure  (applicable 
through  July  19,  1999).  Directed  fishing 
for  pollock  is  prohibited  at  all  times 
within  the  Aleutian  Islands  Subarea. 

•        *        •        *        • 

(11)  Stellersea  lion  protection  areas, 
Bering  Sea  Subarea  and  Bogoslof 
District  (applicable  through  July  19, 
1999) — (i)  Year-round  trawl  closures. 


Trawling  is  prohibited  within  10  nm  of 
each  of  the  eight  Steller  sea  lion 
rookeries  shown  in  Table  12  to  this  part. 

(ii)  Seasonal  trawl  closures.  Ehiring 
January  1  through  April  15,  or  a  date 
earlier  than  April  15,  if  adjusted  imder 
§  679.20,  trawling  is  prohibited  within 
20  nm  of  each  of  the  four  Steller  sea  lion 
rookeries  shown  in  Table  12  to  this  part. 

(iii)  Pollock  closures  (applicable 
through  July  19,  1999).  Directed  fishing 
for  pollock  is  prohibited  within  10  or  20 
nm  of  each  of  the  25  Steller  sea  lion 
haulout  and  rookery  sites  shown  in 
Table  12  to  this  part.  The  radius  in  nm 
and  time  period  that  each  closure  is  in 
effect  are  shown  in  Table  12  to  this  part. 

(iv)  Critical  Habitat/Catcher  Vessel 
Operational  Area  (CH/CVOA) 
conservation  zone  (applicable  through 
July  19,  1999)— {A)  General.  Directed 
fishing  for  pollock  by  vessels  catching 
pollock  for  processing  either  by  the 
inshore,  offshore  catuier  processor,  or 
mothership  component  is  prohibited 
within  the  CH/CVOA  conservation  zone 
for  the  duration  of  a  fishing  season 
when  the  Regional  Administrator 
announces  by  notification  in  the 
Federal  Register  that  the  criteria  set  out 
in  paragraph  (a)(7)(iv)(C)  of  this  section 
have  been  met  by  that  industry 
component. 

(B)  Boundaries.  The  CH/CVOA 
conservation  zone  consists  of  the  area  of 
the  Bering  Sea  Subarea  between  170*^00' 
W  long,  and  163''00'  W  long.,  south  of 
straight  Unes  connecting  the  following 
points  in  the  order  listed: 

55''00'  N  lat.  170''00'  W  long.; 
55»00'  N  lat.  leS'OO'  W  long.; 
55-30'  N  lat.  leS'OO'  W  long.; 
55''30'  N  lat.  166<'00'  W  long.; 
56''00'  N  lat.  166''00'  W  long.;  and, 
56"'00'  N  lat.  163'*00'  W  long. 

(C)  Criteria  for  closure — (1)  General. 
The  directed  fishing  closures  identified 
in  paragraph  (a)(7)(iv)(A)  of  this  section 
will  take  effect  when  the  Regional 
Administrator  determines  that  the 
harvest  of  a  seasonal  allowance  of 
pollock  reaches  a  percentage  specified 
in  the  following  table: 


Fishing  season 


A1  Season 
A2  Season 
8  Season  ., 
C  Season ., 


Industry  component  (in  percent) 


inshore 


70 
70 


Catcher/ 
processor 


40 

40 
[reserved] 
[reserved] 


Mothershiip 


50 
50 


(2)  Inshore  catcher  vessels  greater 
than  99  ft  (30.2  m)  LOA.  The  Regional 
Administrator  will  close  directed 
fishing  to  inshore  catcher  vessels  greater 
than  99  ft  (30.2  m)  LOA  prior  to 


reaching  the  inshore  CH/CVOA  limit  to 
accommodate  fishing  by  vessels  less 
than  or  equal  to  99  ft  (30.2  m)  LOA 
inside  the  CH/CVOA  conservation  zone 
for  the  duration  of  the  inshore  seasonal 


opening.  During  the  Al  and  A2  seasons, 
the  Regional  Administrator  will 
estimate  how  much  of  the  inshore  Al 
and  A2  seasonal  allowance  is  likely  to 
be  harvested  by  catcher  vessels  less  than 
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or  equal  to  99  ft  (30.2  m)  LOA  and 
reserve  a  suffic^ient  amount  of  the 
inshore  CH/CyOA  allowance  to 
accommodate  Ashing  by  such  vessels 
after  the  closuie  of  the  CH/CVOA 
conservation  zone  to  vessels  greater 
than  99  ft  (30.4  m)  LOA.  The  CH/CVOA 
conservation  zbne  will  be  closed  to 
directed  fishing  for  all  inshore  catcher 
vessels  when  tpe  inshore  limit  specified 
in  paragraph  {M)(7)(iv)(C)(l)  of  this 
section  has  hetn  met. 

(b)*  *  • 

(3)  Steller sei  lion  protection  areas — 
(applicable  though  July  19,  1999)— (i) 
Year-round  trawl  closures.  Trawling  is 
prohibited  in  the  GO  A  within  10  nm  of 
the  nine  Stellef  sea  lion  rookeries 
shown  in  Tabl^  13  to  this  part. 

(ii)  Pollock  closures  (applicable 
through  July  1$.  1999).  Directed  fishing 
for  pollock  is  prohibited  within  10  nm 
of  each  of  the  45  Steller  sea  lion  haulout 
and  rookery  si  ties  shown  in  Table  13  to 
this  part.  The  radius  in  nm  and  time 
period  that  eac^  closure  is  in  effect  are 
shown  in  TabU  13  to  this  part. 

(iii)  ShelikoflStrait  conservation  zone 
(applicable  through  July  19.  1999). — (A) 
General.  Directed  fishing  for  pollock  is 
prohibited  witiin  the  SheUkof  Strait 
conservation  zone  during  the  A  season 
defined  at  §67$.23(d)(3)  when  the 
Regional  Admitiistrator  announces 
through  notification  in  the  Federal 
Register  that  tlje  A  season  catch  of 
pollock  from  wttthin  the  SheUkof  Strait 
conservation  z^ne  reaches  the  amount 
determined  by  paragraph  (b)(2)(iii)(C)  of 
this  section. 

(B)  Boundan^s.  The  Shelikof  Strait 
conservation  z(>ne  consists  of  the  area 
bound  by  straight  lines  and  shoreline 
connecting  thelfoUowing  coordinates  in 
the  following  order: 

SS'Sl'  N  lat.  153"*15'  W  long. 

SS'Sl'  N  lat.  i52'00'  W  long, 
and  the  intersection  of  152''00'  W  long, 
with  Afognak  Itland;  aligned 


counterclockwise  around  the  shoreline 
of  Afognak,  Kodiak,  and  Raspberry 
Islands  to 

S/'OO'  N  lat.  154°00'  W  long. 

56°30'  N  lat.  154°00'  W  long. 

56''30'  N  lat.  ISS^OO'  W  long. 

Se'OO'  N  lat.  ISS'OO'  W  long. 

se'OO'  N  lat.  157''00'  W  long, 
and  the  intersection  of  157''00'  W  long, 
with  the  Alaska  Peninsula. 

(C)  Determination  of  catch  limit.  The 
pollock  catch  limit  for  the  Shelikof 
Strait  conservation  zone  will  be 
published  in  the  aimual  specifications 
under  §  679.20(c)  and  is  determined  by 
calculating  a  ratio  equal  to  the  most 
recent  estimate  of  pollock  biomass  in 
Shelikof  Strait  divided  by  the  most 
recent  estimate  of  total  pollock  biomass 
in  the  GOA.  NMFS  will  then  multiply 
by  the  overall  pollock  TAG  for  the  GOA 
and  further  multiplied  by  the  A  season 
apportiorunent  of  30  percent. 
*        *        »        *        * 

5.  In  §  679.23,  paragraphs  (d)(2)  and 
(e)(2)  are  suspended,  and  new 
paragraphs  {d)(3)  and  (e)(4)  are  added  to 
read  as  follows: 

§679.23    Seasons. 

***** 

(d)*   »  * 

(3)  Directed  fishing  for  pollock 
(applicable  through  July  19,  1999). 
Subject  to  other  provisions  of  this  part, 
directed  fishing  for  pollock  in  the 
Western  and  Central  Regulatory  Areas  is 
authorized  only  during  the  following 
four  seasons: 

(i)  A  season.  From  1200  hours,  A.l.t., 
January  20,  through  1200  hours,  A.Lt., 
April  1; 

(ii)  B  season.  From  1200  hours,  A.l.t., 
June  1,  through  1200  hours,  A.l.t.,  July 
1; 

(iii)  C  season.  From  1200  hours,  A.l.t., 
September  1 ,  within  a  statistical  area 
imtil  the  date  of  closure  of  the  statistical 
area  to  directed  fishing,  or  1200  hours, 
A.l.t.,  October  1,  whichever  comes  first. 
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(iv)  D  season.  From  1200  hours,  A.l.t., 
five  days  after  the  closure  of  the  C 
season  in  a  statistical  area  until  1200 
hours,  A.l.t.,  November  1. 

(e)  *  *  * 

(4)  Directed  fishing  for  pollock  in  the 
Bering  Sea  Subarea  (applicable  through 
July  19.  1999).— (i)  Inshore  and  offshore 
catcher/processor  components.  Subject 
to  other  provisions  of  this  part,  directed 
fishing  for  pollock  by  vessels  catching 
pollock  for  processing  by  the  inshore 
component  and  by  the  offshore  catcher 
processor  component  in  the  Bering  Sea 
Subarea  is  authorized  only  during  the 
following  four  seasons: 

(A)  Al  season.  From  1200  hours, 
A.l.t.,  January  20,  through  1200  hours, 
A.l.t.,  February  15; 

(B)  A2  season.  From  1200  hours, 
A.l.t.,  February  20,  through  1200  hours, 
A.l.t.,  April  15; 

(C)  B  season.  From  1200  hours,  A.l.t., 
August  1,  through  1200  hours,  A.l.t., 
September  15;  and, 

(D)  C  season.  From  1200  hours,  A.l.t., 
September  15,  through  1200  hours, 
A.l.t.,  November  1. 

(ii)  Mothership  component.  Subject  to 
other  provisions  of  this  part,  directed 
fishing  for  pollock  by  vessels  catching 
pollock  for  processing  by  the  offshore 
mothership  component  in  the  Bering 
Sea  Subarea  is  authorized  only  during 
the  following  three  seasons: 

(A)  A  season.  From  1200  hours,  A.l.t., 
February  1,  through  1200  hours,  A.l.t., 
April  15; 

(B)  B  season.  From  1200  hours,  A.l.t., 
August  1,  through  1200  hours,  A.l.t., 
September  15;  and, 

(C)  C  season.  From  1200  hours,  A.l.t., 
September  15,  through  1200  hours, 
A.l.t..  November  1. 
***** 

6.  Tables  4  and  6  to  50  CFR  part  679 
are  suspended  and  Tables  12  and  13  are 
added  to  read  as  follows: 


[Steller  sea  ton  protection  areas'  in  ttie  Bering  Sea  Subarea ^  are  identified  in  the  following  table.  Where  two  sets  of  coordinates  are  given  the 
baseline  exteWs  in  a  clock-wise  direction  from  the  first  set  of  geographic  coordinates  along  the  shoreline  at  mean  lower-low  water  to  the 
second  set  of  coordinates.  Where  only  one  set  of  coordinates  is  listed,  that  location  is  the  base  point.) 


Management  ar^ja/island/ 
site 


Bering  S4a 

Walrus  

UMaga  

Chuginadak  .... 

Kagamil 

Samalga  

Adugak  

Umnak/Cape  Asi 


Boundaries  to 


Latitude 
(N) 


ST-ILOC 

sanM-oc 

52'46.50' 
53''02.50' 
52«46.00' 

s^-sa.oc 

53»25.0C 


Longitude 
(W) 


169"'56.00' 
169°47.00' 
169-42.00' 
169»41.0C 
169"15.0C 

leg-io.sc 

168»24.50' 


Latitude 
(N) 


SS-OS-OC 
52*46.50- 


Longitude 
(W) 


169''46.0C 
169-44.50' 


Directed  fishing  for  pollock 
prohibited  within  .  .  .  (nm) 


Nov.  1 
through 
April  31 


20 


20 
20 


May  1 
through 
Oct.  31 


20 
20 
20 
20 
20 
20 
20 


Trawling  prohibited 
within  .  .  .  (nm) 


Jan.  1 
through 
April  15 


Year-round 


10 


10 
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Table  12  to  50  CFR  Part  679— Continued 

[Steller  sea  lion  protection  areas  ^  in  the  Bering  Sea  Subarea  ^  are  identified  in  ttie  following  tat>le.  Where  two  sets  of  coordinates  are  given,  the 
baseline  extends  in  a  clock-wise  direction  from  the  first  set  of  geographic  coordinates  along  the  shoreline  at  mean  tower-kwv  water  to  the 
second  set  of  coordinates.  Where  only  one  set  of  coordinates  is  listed,  that  kxation  is  the  base  point.] 


Boundaries  to 

Directed  fishing  for  poJkx* 
prohibited  within  .  .  .  (nm) 

TrawHng  prohitiited 
within  .  .  .  (nm) 

Management  area/island/ 
site 

Latitude 
(N) 

Longitude 

m 

Latitude 
(N) 

Longitude 
(W) 

Nov.  1 
through 
April  31 

May  1 
through 
Oct.  31 

Jan.  1 
through 
April  15 

Year-round 

Ogchul  

5300O.OO' 
53056.OO' 
5301 7.50' 
5301 3.50' 
53058.50- 
54007.5O' 
53°52.00' 
54*03.50' 
54002.5O' 
54018.00- 
54012.OO' 
54009.0^ 
54034.50- 
54011.00- 
54014.00- 
54012.00- 
55028.00- 
55024.OO' 

168024.00- 
168002.00- 
1 67051 .50' 
I67039.OO' 
I66057.5O' 
166006.50' 
166°05.00- 
166000.00- 
I65034.5O' 
I65032.5O' 
I6502O.OO' 
I64057.OO' 
164056.50' 
1 64051 .00' 
I64048.OO' 
164046.50' 
1 630 12.00' 
163007.00' 

20 
20 

20 
20 
20 
20 
20 
20 
20 
20 
20 
20 

20 
10 

20 

20 
20 
20 

20 

26 

10 

Bogosk)f/Fire  Island 

Emerald  

10 

Unalaska/Cape  Izigan  

20 
20 
20 
20 
20 

Unalaska/Bishop  R 

Akutan/Reef-lava 

54010.50- 

166004.50- 

OW  Man  Rocks 

Akutan/Cape  Morgan  

Rootok  

54005.50- 

166O05.0C 

10 

AkurVBillings  Head 

54018.00' 

165031.50- 

20 
20 
20 
10 
20 
20 

10 

Tanginak 

Tigakja/Rocks  NE 

54010.00' 

1 64059.00- 



Unimak/Cape  Sarichef  

Aiktak 

Ugamak  

Round  

54013.00' 

164048.00- 

20 
26 

10 

Sea  Lk>n  Rock  (Amak)  

20 
20 

10 

Amak-frocks 

55026.00- 

1 6301 0.00- 

'  Three  nm  NO  TRANSIT  ZONES  are  described  at  50  CFR  227.12(a)(2)  of  this  title. 

'Ctosure  zones  around  many  of  these  sites  also  exterx)  into  statistical  area  610  of  the  Gulf  of  Alaska  Management  Area. 

TABLE  13  TO  50  CFR  PART  679  (Effective  Through  July  19.  1999) 

[Steller  sea  lion  protection  areas'  in  the  Gulf  of  Alaska ^  are  identified  in  the  following  table.  Where  two  sets  of  coordinates  are  given,  the  base- 
line extends  in  a  clock-wise  direction  from  the  first  set  of  geographic  coordinates  along  the  shoreline  at  mean  lower-low  water  to  the  second 
set  of  coordinates.  Where  only  one  set  of  coordinates  is  listed,  that  location  is  the  base  point.] 


Boundaries  to 

Directed  fishing  for  pollock 
prohibited  within  .  .  .  (nm) 

Trawling  prohibited  within 
.  .  .  (nm) 

Management 
area/isiand/site 

Latitude  (N) 

Longitude  (W) 

Latitude  (N) 

Longitude  (W) 

Nov.  1 
through 
April  31 

May  1 
through 
Oct.  31 

Jan.  1 
through 
April  15 

Year-round 

Gulf  of  Alaska 

Bird  

54°40.50' 
54018.00- 
54042.00- 
54046.OO' 
54050.00- 
55°00.50' 
5501 6.00' 
5501 6.50- 
54047.50- 
55017.00- 
55003.5O' 
55047.OO' 
56017.00' 

55047.5O' 
56031 .00' 
56000.50' 
55°50.00' 
55°46.50' 
57041 .00' 
58°03.00' 
58013.50' 

56034.50- 

57052.00- 
58"32.50' 

56054.50- 
58061.50- 

1 6301 8.00- 
162041.50' 
162026.50' 
I6I046.OO' 
I6I044.5O' 
161029.50' 
161006.00' 
160006.00- 
159031.00- 
15903O.OO' 
159°19.00- 
158054.OO' 
157051.00- 

157024.OO' 
157*20.00' 
156°41.50' 
155046.OO' 
155039.5O' 
155023.OO' 
154°27.50' 
154009.5O' 

153051.50- 

153051.00- 
153041.50- 

153033.OO' 
153014.OO' 

10 
10 
10 

10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 

10 
10 
10 
10 
10 
10 
10 
10 

10 

10 
10 

10 
10 

South  Rocks  

Clubbing  Rocks 

54043.OO' 

162026.50' 
10 

10 

Pinnacle  Rock  ... 



10 

Sushilnoi  Rocks 

Olga  Rocks 

54059.OO' 

1 61 031 .00- 

10 
10 
10 
10 

Jude 

The  Whaleback .. 

Chernabura 

54045.50- 

159033.50- 

10 

Castle  Rock 

Atkins 

10 

10 

Spitz 

Kak  

Lighthouse 
Rocks 

10 

• 

Sutwik  

56032.00- 
56000.50' 

157021. 00' 
156°42.00' 

Chowiet 

10 
10 
10 
10 

10 

Nagai  Rocks 

Chirikof  

55046.50- 

155043.OO' 

10 

Puale  Bay „. 

Takli  

58002.00- 
58012.50' 

154031.00- 
1 5401 0.50' 

Cape  Gull  

Sitkinak/Cape 
Sitkinak  

10 

10 
10 

10 

Kodiak/Cape 

Ugat  

Shakun  Rock  

Twoheaded  Is- 
land   

56053.50' 

153035.50- 

Cape  Douglas  .... 

..    • 
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Table  13  to  50  CFR  part  679  (Effective  Through  July  19.  1999)— Continued 

[Stelter  sea  lion  protection  areas '  in  the  Gutt  of  Alaska  ^  are  identified  in  the  following  table.  Where  two  sets  of  coordinates  are  given,  the  base- 
line exterxJs  in  a  clock-wise  direction  from  the  first  set  of  geographic  coordinates  along  the  shoreline  at  mean  lower-low  water  to  the  second 
set  of  coordinates.  Where  only  one  set  of  coordinates  is  listed,  that  location  is  the  Ijase  point.) 


Management 
area/isFand/site 


Boundanes  to 


Latitude  (N) 


Longitude  (W) 


Latitude  (N) 


Longitude  (W) 


Directed  fishing  for  pollock 
prohibited  within  .  .  .  (nm) 


Nov.  1 
through 
April  31 


May  1 
through 
Oct.  31 


Trawling  prohibited  within 
.  .  .  (nm) 


Jan.  1 
through 
April  15 


Year-round 


Latax  Rocks 

Ushagat/SW 

Ugak  

Sea  Otter  Island 

Long 

Kodiak/Cape 
Chiniak  

Sugartoaf  

Sea  Lion  Rocks 
(Marmot)  

Marmot  

Pert  

Outer  (Pye)  Is- 
land   

Steep  Point 

ChisweH  Islands 

Wooded  Islarxj 
(Fish)  

Glacier  Isiarxl  .. 

Seal  Rocks  

Cape 
Hinchtnbrook 

Hook  Point 

Cape  SL  Elias 


■t 


58»42.00' 

sa'ss-oc 

57°23.00' 
58°31 .50- 

57»37.50' 
58''53.00' 

SS'^I.OO' 

se-u.oc 

59°06.00' 

SQ-^g-oo- 

59°36.0O' 

59''53.00' 
60°51  .OC 

ecio.oo' 

eo'u.oo' 
eo-^o.oo- 

59''48.00' 


15^*28.50' 
152*22.00' 
152''15.50' 
152''13.00' 
152''13.00' 

152'*09.00' 
152''02.00' 

15r48.50' 
ISIM/.S^ 
151''39.50' 

150»23.00' 

isoois.oc 
us-^.oc 

147»09.00' 
lAS-SO.OC 

146''38.50' 
146°  15.50' 
144''36.00' 


58''40.50' 
57°22.00' 


152030.00' 
152''19.00' 


10 


SS'IO-OC 


59°21.0C 


ISI'SLOC 


150»24.50' 


10 
10 

10 
10 

10 
10 
10 

10 

To 

10 
10 
10 


10 
10 
10 
10 


10 


10 
10 

10 
10 
10 

10 
10 
10 

10 
10 
10 

10 
10 
10 


10 


10 


10 


'  Three  nm  NO  TRANSIT  ZONES  are  descntsed  at  50  CFR  227.12(a)(2)  of  this  titte. 

^Additnnal  ctostfes  aiong  the  Aleutian  Island  chain  that  extend  into  statisticai  area  610  o(  the  Gutt  of  Alaska  are 


displayed  in  Tatile  13  to  ttiis  part. 
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BILUNQ  CODE  3S10  42-P 


DEPARTMENt  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

pocket  No.  981021264-9016-02;  I.D. 
092998A]  j 

RIN  0648^L20 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslta;  Season  and  Area 
Apportionment  of  Atio  Mackerel  Total 
Allowable  CatQh 

AGENCY:  Natioaal  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce.     *  | 

action:  Final  rjUe;  1999  interim  Atka 
mackerel  specincations. 


SUMMARY:  NMlfS  issues  regulations  that 
divide  the  Atk4  mackerel  total  allowable 
catch  (TAG)  sp^ified  for  the  Aleutian 
Islands  Subare*  (AI)  into  two  seasonal 
allowances;  requce  the  percentage  of 
Atka  mackerel  TAG  harvested  from 
Steller  sea  lion  critical  habitat  (GH)  over 


a  4-year  period  in  the  Western  and 
Gentral  Districts  of  the  AI;  and  extend 
the  seasonal  no-trawl  zone  around 
Seguam  and  Agligadak  rookeries  in  the 
AI  Eastern  District  into  a  year-roimd 
closure.  This  action  is  necessary  to 
avoid  potential  jeopardy  to  the 
continued  existence  of  Steller  sea  lions 
due  to  fishery-induced  localized 
depletions  of  Atka  mackerel,  a  primary 
prey  species  for  Steller  sea  lions.  This 
action  is  intended  to  foster  the  recovery 
of  Steller  sea  lions  and  to  further  the 
conservation  goals  of  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP). 

DATES:  Effective  January  19, 1999. 

ADDRESSES:  Gopies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review/Final  Regulatory 
Flexibility  Analysis  (EA/RIR/FRFA) 
prepared  for  this  action  may  be  obtained 
from  the  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802,  Attn: 
Lori  J.  Gravel,  or  by  calling  907-586- 
7228. 

FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Ginter,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fisheries  in  the 


Bering  Sea  and  Aleutian  Islands 
Management  Area  (BSAI)  piu-suant  to 
the  FMP.  General  regulations  governing 
U.S.  fisheries  appear  at  50  CFR  part  600; 
The  FMP  is  implemented  by  regulations 
appearing  at  50  CFR  part  679  issued 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act).  The  North  Pacific  Fishery 
Management  Council  (Council) 
prepared  the  FMP  under  authority  of  the 
Magnuson-Stevens  Act  Fishing  for  Atka 
mackerel  (Pleurogrammus 
monopterygius)  is  governed  by  the  FMP 
and  its  implementing  regulations. 

Backgroiuid 

The  purpose  and  need  for  this  action 
were  described  in  the  preamble  to  the 
proposed  rule  published  on  November 
9. 1998  (63  FR  60288).  That  document 
and  the  EA/RIR/FRFA  describe  the 
conservation  and  management  events 
leading  to  this  action.  In  summary,  the 
number  of  Steller  sea  lions  [Eumetopias 
jubatus]  west  of  144°W.  long,  in  the  Gulf 
of  Alaska  (GOA)  and  the  BSAI  has 
decHned  severely  during  the  last  several 
decades.  In  1997,  NMFS  recognized 
these  animals  as  a  separate  and 
endangered  population.  NMFS  has 
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defined  CH  for  this  population  to 
generally  include  marine  areas  within 
20  nautical  miles  (nm)  of  major  Steller 
sea  lion  rookeries  and  haul  outs  west  of 
144''W.  long,  and  principal  foraging 
areas.  NMFS  is  the  lead  agency 
responsible  for  the  conservation  of  this 
marine  mammal  species  and  its 
recovery. 

NMFS  scientists  have  found  that  Atka 
mackerel  are  the  most  common  prey 
species  for  Steller  sea  lions  in  portions 
of  the  AI  Central  and  Western  Districts, 
based  on  the  collection  of  Steller  sea 
lion  scats.  Further  investigation  of  Atka 
mackerel  fishery  data  indicates  that  the 
fishery  has  led  to  locaUzed  depletions  of 
Steller  sea  lion  prey,  thereby  increasing 
evidence  of  competition  for  Atka 
mackerel  between  Steller  sea  lions  and 
the  fishery.  The  single  most  important 
feature  of  CH  for  the  Steller  sea  lion  is 
its  prey  base.  Areas  designated  as  CH  for 
this  species  must  include  sufficient  food 
to  meet  the  energy  demands  of  a  stable 
and  healthy  sea  lion  population. 

Although  the  ultimate  cause(s)  of  the 
population  decline  of  Steller  sea  lions 
west  of  144''W.  long,  remain(s) 
imcertain,  N\fFS  beUeves  that  the  lack 
of  available  prey  is  an  important 


contributing  factor.  Atka  mackerel  is  an 
important  part  of  the  mix  of  species 
preyed  on  by  Steller  sea  lions.  This  rule 
reduces  the  proportion  of  the  annual 
Atka  mackerel  catch  taken  from  within 
designated  CH  to  prevent  potential 
jeopardy  to  the  continued  existence  of 
the  endangered  Steller  sea  lion 
population  and  adverse  modification  of 
itsCH. 

At  its  meeting  in  June  1998,  the 
Council  adopted  the  fishery 
management  alternative  described  in  the 
proposed  rule.  This  action  implements 
the  management  elements  described  in 
the  proposed  rule,  with  no  change. 
Briefly,  these  elements  include  (1) 
dividing  the  Atka  mackerel  TACs 
specified  for  each  subarea  and  district  of 
the  BSAl  into  two  equal  seasonal 
allowances,  (2)  progressively  reducing 
the  catch  of  Atka  mackerel  within  areas 
designated  as  Steller  sea  Hon  CH  and  (3) 
extending  the  seasonal  20  nm  no-trawl 
zones  around  the  Seguam  and  Agligadak 
rookeries  in  the  Eastern  District  of  the 
AI  into  20  year-round  closures. 

Interim  Specifications 

Regulations  at  §  679.20(c)(1)  require 
annual  publication  of  proposed 


specifications  of  catch  limits  in  the 
BSAI  and  GOA  groundfish  fisheries  for 
the  next  fishing  year.  NMFS  published 
the  1999  proposed  specifications  for  the 
BSAI  on  December  30,  1998  (63  FR 
71867).  Interim  specifications 
(§  679.20(c)(2))  provide  for  groundfish 
fisheries  that  start  in  early  January  each 
year  and  remain  in  effect  until 
superceded  by  publication  of  the  final 
specifications.  NMFS  published  interim 
specifications  for  the  BSAI  groundfish 
fisheries  on  January  4, 1999  (64  FR  50). 
This  final  rule  changes  the  regulatory 
procedures  for  setting  interim 
specifications  at  §  679.20(c)(2)(ii)(A), 
and  effectively  changes  the  published 
interim  specifications  for  Atka  mackerel 
to  the  A  season  apportionments  that 
appear  in  Table  3  of  the  proposed  BSAI 
specifications.  The  A  season 
apportioimients  of  Atka  mackerel,  and 
catch  limits  inside  CH  as  specified  in 
Table  3,  will  remain  in  effect  for  1999, 
until  superceded  by  publication  of  the 
final  specifications  for  1999.  The 
revised  interim  TACs  (in  metric  tons) 
for  Atka  mackerel  are  as  follows: 


Sut>area  &  Component 


Inside  CH 


Total 


Western  AI  (543) 

Central  AI  (542) 

Eastern  AI  and  BS  Jig  Gear  .... 
Eastern  AI  and  BS  Other  Gear 


7,459 
7.616 


1 1 ,475 

9,520 

127 

6,269 


Total 


27,391 


Response  to  Comments 

NMFS  invited  public  comments  on 
the  proposed  rule  from  November  9, 
1998.  through  December  9, 1998  (63  FR 
60288,  November  9,  1998).  NMFS 
received  three  letters  of  substantive 
comment  and  one  letter  stating  that  no 
comment  would  be  made.  Ten  principal 
comments  from  the  three  comment 
letters  are  simmiarized  and  responded 
to  here. 

Conwnent  1.  The  proposed  regulations 
would  lessen  the  jeopardy  to  the  Steller 
sea  lions  posed  by  the  Atka  mackerel 
fishery  and  should  be  adopted. 
Enforcement  of  the  regulations  will 
require  detailed  knowledge  of  the 
location  of  fishing  vessels.  NMFS 
should  adopt  a  vessel  monitoring 
system  (VMS)  for  the  Atka  mackerel 
fishery  as  soon  as  possible. 

Response.  NMFS  notes  the  support  for 
the  regulations.  As  noted  in  the 
preamble  to  the  proposed  rule,  the 
Council  recommended  that  NMFS 
establish  a  VMS  program  to  monitor  the 
activity  of  vessels  fishing  with  trawl 


gear  in  CH  areas.  NMFS  intends  to 
implement  VMS  requirements  in  1999 
before  the  start  of  the  second  Atka 
mackerel  fishing  season  on  September  1 . 

Comment  2.  NMFS  should  design  and 
implement,  in  consultation  with  the 
fishing  industry  and  other  agencies,  a 
program  for  evaluating  the  effectiveness 
of  the  regulations  on  ^e  availability  of 
Atka  mackerel  to  Steller  sea  lions  and 
on  Steller  sea  lion  recovery.  Such  an 
evaluation  program  should  include 
efforts  to  determine  whether  the  catch  of 
40  percent  of  the  total  AI  mackerel 
harvest  in  the  Steller  sea  Uon  CH  is  too 
high  to  result  in  reduced  competition 
between  Steller  sea  lions  and  the  Atka 
mackerel  fishery. 

Response.  NMFS  recognizes  that 
research  into  the  relationship  between 
groundfish  fisheries  and  the  Steller  sea 
lion  is  necessary  and  advisable. 
Information  from  well-designed 
research  studies  may  better  enable 
NMFS  and  the  Council  to  craft  fishery 
management  measures  that  ensure 
sufficient  prey  availability  for  sea  lion 


recovery  and  that  minimize,  to  the 
extent  practicable,  burdensome  impacts 
on  the  fishing  industry.  NMFS  is 
reviewing  a  preliminary  research  plan  to 
investigate  the  effects  of  the  Atka 
mackerel  fishery  on  Steller  sea  lion 
condition  and  fitness,  and  the  efficacy 
of  trawl  exclusion  zones  as  a  sea  lion 
conservation  measure.  NMFS  has 
initiated  plarming  discussions  on  how 
best  to  undertake  the  initial  steps  of  this 
proposal,  which  include  small-scale 
bottom  trawl  surveys  and  tagging  of 
Atka  mackerel  for  movement  studies. 

Comment  3.  Reducing  the  likely 
adverse  impacts  of  high-volume, 
concentrated  trawl  fishery  removals  of 
key  prey  species  from  sea  lion  CH 
should  be  the  highest  priority  for  sea 
lion  conservation.  The  proposed 
regulations  fall  short  in  this  respect. 
Additional  measures  for  sea  lion 
conservation  should  include  (1)  no 
trawling  for  Atka  mackerel  in  all  Stellor 
sea  lion  CH  and  foraging  habitat  in  the 
AI,  (2)  spreading  the  catch  more  evenly 
in  time  with  quarterly  allocations,  (3) 
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spreading  the  catch  more  evenly  in 
space  with  smaller  spatial  allocations, 
and  (4)  reducing  the  overall  TAC  in 
response  to  sharp  declines  in  the 
estimates  of  s^ock  biomass. 

Response.  MMFS  believes  that  the 
measures  contained  in  this  action  will 
reduce  the  likelihood  of  fishery-induced 
localized  depletions  of  Steller  sea  lion 
prey  within  CH.  However,  if  continuing 
research  indiaates  that  this  is  not  the 
case,  NMFS  Mill  change  the  regulations, 
in  consultation  with  the  Council,  to 
reflect  the  newly  acquired 
understanding  of  sea  lion  prey 
requirements  ^d  fishery  effects  on  local 
prey  availability.  Although  the  Atka 
mackerel  bionass  decreased  from  a  peak 
in  1990  and  1891,  the  TAC-setting 
process  incorporates  risk-averse 
methods  that  ensure  conservative  catch 
levels.  I 

Comment  4.  The  proposed  regulations 
are  inadequate  because  they  do  not 
insiire  that  adverse  modification  will 
not  occur  in  sfa  lion  CH,  especially  in 
the  Eastern  Di$trict  of  the  Al.  No 
analysis  exists  to  show  that  a  50- percent 
reduction  in  total  fishery  removals  from 
CH  in  Districtf  542  and  543  is  adequate 
to  avoid  local^ed  depletions  or  other 
adverse  modifications  of  CH.  The 

{>roblem  of  fieet  concentration  and 
ocally  intense  pulse  fishing  is  not 
addressed  by  Inroad  spatial  allocations 
because  the  fishery  is  likely  to  remain 
spatially  concentrated  in  discrete 
locations  under  the  proposed 
regulations.  TWo  equal  seasonal 
allowances  of  Atka  mackerel  TACs  are 
not  sufficient  to  prevent  locally  high 
extraction  rateis.  The  proposed  measures 
do  not  adequately  address  the  need  to 
reduce  fishing  in  the  fall  and  winter 
months  when  sea  lion  prey  is  believed 
to  be  more  scarce.  Finally,  allocating 
substantial  portions  of  the  Atka 
mackerel  TAG  outside  of  the  CH. 
without  reductions  in  TAC  levels,  will 
hkely  result  in  transferring  the  problems 
to  these  other  areas. 

Response.  S0e  response  to  Comment 
3.  A  50-percerit  reduction  in  total 
fishery  removals  from  CH  is  a 
reasonable  first  step  that  substantially 
diminishes  competition  for  Atka 
mackerel  between  Steller  sea  lions  and 
the  Atka  mackerel  fishery.  For  example, 
based  on  catch  history  and  the  Atka 
mackerel  TAC  of  22,400  metric  tons  (mt) 
for  the  Central!  Al  District  (542)  in  1998, 
up  to  98  percent  or  21,952  mt  could 
have  been  caught  by  the  fishery  inside 
CH.  Under  thejconservation  program 
implemented  by  this  final  rule,  and 
assuming  the  same  TAC,  the  catch  of 
Atka  mackerel  inside  CH  would  be 
reduced  to  17.920  mt  in  the  first  year 
and  to  8,960  nit  by  the  fourth  year  of  the 


program.  Further  in  this  example,  the 
catches  made  inside  CH  without  the 
conservation  measures  normally  would 
be  taken  at  one  time  of  the  year,  in 
winter.  This  action  will  divide  the  catch 
inside  CH  between  winter  and  summer/ 
fall  seasons.  Instead  of  removing  21,952 
mt  from  CH  dujing  one  winter  season 
(in  this  example)  the  fishery  would 
ultimately  be  allowed  to  remove  only 
4,480  mt  during  a  winter  season.  Hence, 
disbursement  of  the  fleet  by  area  and 
season  will  significantly  reduce  fishery- 
induced  localized  depletions  of  Atka 
mackerel  inside  CH.  If  new  information 
in  the  future  indicates  otherwise,  NMFS 
will  re-examine  these  measures  in  that 
light.  To  this  end,  the  phased-in 
approach  to  reducing  catch  levels  inside 
CH  is  designed,  in  part,  to  avoid 
transferring  the  conservation  problem  to 
other  areas  outside  CH  by  allowing  time 
to  identify  and  respond  to  imanticipated 
effects  of  this  action. 

Comment  5.  The  Atka  mackerel  TAC 
reapportionment  plan  should  be 
approved  for  the  Eastern  and  Western 
Al  Districts  and  modified  for  the  Central 
Al  District  where  only  the  temporal 
reapportionment  of  Atka  mackerel 
fishing  should  be  implemented.  The 
proposed  CH  area  restrictions  for  the 
Central  Al  District  could  negatively 
affect  the  Atka  mackerel  stcxk  and, 
thereby,  adversely  impact  foraging 
opportunities  for  sea  lions  as  a  greater 
proportion  of  fishing  is  mandated 
outside  of  current  fishing  areas.  The 
Council's  Scientific  and  Statistical 
Committee  (SSC)  advised  the  Council  to 
move  forward  with  seasonal 
modifications,  but  not  spatial 
modifications,  to  the  Atka  mackerel 
fishery.  The  SSC  was  concerned  that 
disproportionate  harvest  rates  of  Atka 
mackerel  in  marginal  areas  for  the  stock 
(outside  CH)  could  hurt  the  mackerel 
population  and  possibly  impact  sea 
lions.  In  the  Eastern  and  Western 
Districts,  a  reasonable  fishery  can  be 
conducted  imder  the  proposed 
modifications. 

Response.  For  1999,  the 
apportionment  of  Atka  mackerel  TAC 
between  areas  inside  and  outside  Steller 
sea  lion  CH  in  the  Al  Central  District 
will  be  80  percent  inside  and  20  percent 
outside.  This  represents  the  first  year  of 
a  four-year  phased-in  reduction  in  the 
proportion  caught  in  CH  (to  40  percent 
inside  CH  in  2002),  but  only  a  15 
percent  reduction  fix)m  the  recent  3-year 
average  of  95  percent  caught  within  CH 
in  the  Central  District.  While  NMFS 
recognizes  that  mandated  movements  of 
the  fishery  may  have  unforeseen 
consequences  to  the  fishery,  the  Atka 
mackerel  stock,  and  the  habitats  of  other 
species,  NMFS  believes  that  decreased 


use  of  CH  areas  by  the  fishery  will 
promote  the  recovery  of  Steller  sea 
lions.  Furthermore,  the  phased-in 
reduction  of  the  use  of  CH  areas  will 
enable  NMFS  and  the  Council  to  revisit 
these  actions  before  2002.  If  research, 
groimdfish  surveys  (to  be  conducted  in 
both  2000  and  2002),  or  other 
information  sources  indicate  that 
redistribution  of  the  fishery  to  areas 
outside  CH  is  having  detrimental  effects 
on  the  Atka  mackerel  stock  or  the 
habitats  of  other  species,  NMFS  may 
consider  different  measures  to  promote 
the  recovery  of  the  Steller  sea  lion 
population  and  protect  the  habitats  of 
marine  species. 

Comment  6.  Although  industry 
presented  several  options  to  the  Council 
for  addressing  the  potential  impact  of 
the  Atka  mackerel  fishery  on  Steller  sea 
lions,  NMFS  informed  the  industry  and 
Council  that  the  only  acceptable  options 
were  those  based  on  inside-outside  CH 
apportionments  of  TAC.  NMFS  stated 
other  options  that  failed  to  limit  harvest 
within  CH  could  result  in  a  finding  that 
the  fishery  jeopardized  the  recovery  of 
sea  lions  (under  the  Endangered  Species 
Act)  and  could  result  in  fishery  closures 
in  1999.  NMFS  was  acting  as  both  judge 
and  jury,  stifling  the  Council  process 
and  affecting  the  content  of  options 
eventually  adopted  by  the  Council.  The 
result  was  approval  of  measures  based 
on  the  split  of  the  TAC  between  inside 
and  outside  CH  despite  the  Council's 
reservations  regarding  the  merits  of  such 
an  approach. 

Response.  During  the  process  of 
developing  conservation  measures  to 
address  the  potentially  adverse  impact 
of  the  Atka  mackerel  fishery  on  the 
recovery  of  the  endangered  Steller  sea 
lion,  NMFS  hosted  several  industry 
workshops  and  considered  comments 
by  the  Council's  SSC  and  Advisory 
Panel,  as  well  as  public  testimony, 
provided  at  the  April  and  June  1998 
Council  meetings.  The  alternative 
management  measures  presented  to  the 
Council  included  options  such  as  the 
step-vdse  implementation  of  CH  harvest 
limitations  that  were  suggested  by 
industry  and  ultimately  adopted  by  the 
Cotmcil.  Although  both  industry  and 
conservation  groups  presented  other 
options,  NMFS  did  not  pursue  these 
options  as  reasonable  alternatives  in 
light  of  the  standards  provided  by  the 
ESA  and  other  applicable  law  and  due 
to  the  limited  knowledge  on  fishery 
interactions  with  Steller  sea  lions. 
NMFS  balanced  these  concerns  with 
precautionary  principles  that  require 
immediate  and  significant  action  be 
taken  to  mitigate  activities  that  pose 
jeopardy  to  the  recovery  of  Steller  sea 
lions  or  adversely  impact  their  CH. 
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NMFS  acknowledges  the  Council's 
reservations  in  adopting  the  proposed 
measures  given  the  scarcity  of  existing 
information.  However,  sudi  action  is 
commended,  prudent,  and  subject  to 
change  in  the  future  as  new  information 
becomes  available. 

Comment  7.  NMFS  should  not 
implement  the  third  and  fourth  year 
Atka  mackerel  catch  reductions  in  the 
CH  of  the  Central  AI  District  if  data  from 
the  first  and  second  year's  fisheries 
indicate  that  this  district  cannot  support 
a  fishery  for  60  percent  of  the  TAC 
outside  CH.  NNO'S  should  reconsider  its 
entire  area  apportionment  plan  if 
research  in  the  next  few  years  concludes 
that  fishing  does  not  affect  the  density 
of  Atka  mackerel  in  areas  inhabited  by 
sea  lions.  The  Council  should  be 
required  to  conduct  an  annual  review  of 
the  phased-in  modifications  to  the  Atka 
mackerel  finery.  NMFS  made  several 
important  commitments  to  research  the 
effect  of  the  fishery  on  the  density  of 
Atka  mackerel  in  areas  inhabited  by  sea 
lions.  NMFS  also  agreed  that  a  better 
assessment  of  the  spatial  distribution  of 
Atka  mackerel  was  necessary.  NMFS 
should  follow  through  on  its 
commitment  so  that  an  adequate  review 
of  the  action  can  be  conducted. 

Response.  See  responses  to  Comments 
2  and  5.  NMFS  intends  to  support 
research  on  the  effects  of  fishing  on 
Steller  sea  lion  prey  to  the  extent 
funding  permits.  NMFS  also  supports 
periodic  review  of  the  phased-in  catch 
restrictions  inside  CH. 

Comment  8.  NMFS'  e^ressed  intent 
to  manage  catch  limitations  inside  CH 
areas  by  coimting  all  catch  bom  the 
beginning  of  a  season  against  the  catch 
limits  inside  CH,  regardless  of  where  the 
fish  were  actually  caught,  will  create  a 
"race-for*fish"  inside  CH  contrary  to  the 
stated  objective  of  the  plan.  NMFS 
should  delay  implementing  CH 
restrictions  imtil  a  VMS  program  is 
implemented  so  that  the  location  of 
catch  can.be  correctly  counted  against 
the  area  in  which  it  is  taken.  The  fishing 
industry  is  willing  to  work  with  NMFS 
to  estabhsh  a  reasonable  monitcHing 
system. 

Response.  As  noted  in  the  response  to 
Comment  1,  NMFS  intends  to 
implement  VMS  requirements  by 
September  1, 1999.  The  primary 
purpose  of  these  requirements  will  be  to 
enforce  area  closures;  not  for  catch 
accounting  purposes.  The  resolution  of 
catch  location  data,  even  with  the  use  of 
a  VMS,  is  not  sufficient  to  determine 
whether  any  particular  catch  of  fish  was 
taken  from  inside  or  outside  of  the  CH 
area.  This  is  because  a  VMS  does  not 
necessarily  match  a  catch  of  fish  to  a 
particular  area.  NMFS'  presumption  that 


initial  catches  of  Atka  mackerel  come 
from  within  CH  is  historically  based  in 
that  significant  amounts  of  the  Atka 
mackerel  TAC  have  been  harvested 
within  Steller  sea  lion  CH.  As  discussed 
in  the  EA/RIR/FRFA,  only  5  to  15 
percent  of  the  Atka  mackerel  harvest 
currently  occurs  outside  of  CH.  Because 
of  this  current  harvesting  practice, 
NMFS'  approach  should  not  stimulate 
any  more  of  a  "race-for-fish"  than 
ciurently  exists  without  vessel-specific 
catch  quotas.  To  not  follow  this 
approach  would  undermine  the 
conswvation  measures  implemented  by 
this  action  to  protect  Steller  sea  lions. 
NMFS  may  alter  this  approach  as  data 
develops  concerning  increased  harvests 
of  Atka  mackerel  outside  of  CH. 

Comment  9.  NMFS  has  made  no 
explicit  allowances  for  TAC  not  taken  in 
the  A  season  to  be  incorporated  into  the 
B  season.  NMFS  should  commit  to 
rolling  over  unharvested  A  season  quota 
into  the  B  season.  Otherwise,  fishermen 
will  have  an  incentive  to  fish  in 
hazardous  weather  conditions  which 
creates  a  safety  issue. 

Response,  "fhe  proposed  rale,  at 
$679.20(a)(8)(ii)(B),  specifically 
provided  for  the  addition  of 
unharvested  amounts  of  the  A  season 
allowance  to  the  B  season  allowance. 
This  provision  is  unchanged  in  the  final 
rule.  NMFS  will  exercise  this 
reapportionment  authority  such  that  the 
percentage  of  an  Atka  mackerel  TAC 
that  may  be  harvested  from  inude  CH 
during  the  B  season  imder 
§  679.22(iO(8)(iii)(B)  of  the  final  rule  is 
not  exceeded.  That  is,  unharvested 
amounts  of  the  TAC  apportionment 
specified  for  the  A  season  would  be 
reapportioned  to  the  B  season  for 
harvest  outside  CH.  An  overage  of  the  A 
season  TAC  apportionment  would  be 
deducted  from  the  B  season  TAC 
apportionment  proportionately  between 
inside  and  outside  CH  areas. 

Comment  10.  la  the  analysis 
presented  to  the  Council,  NMFS 
incorrectly  determined  that  there  were 
no  small  entities  (pursuant  to  the 
Regulatory  Flexibility  Act  (RFA)) 
affected  by  the  m^iagement  measures 
being,  developed.  In  the  proposed  rule, 
NMFS  attempted  to  remedy  this  error  by 
admitting  that  some  impacted  entities 
could  be  "small  entities,"  as  defined  by 
the  RFA.  NMFS  should  have  made  this 
determination  during  development  of 
the  measures  as  it  may  have  changed  the 
outcome  of  the  Council  decision. 
Despite  a  current  finding  of  significant 
impact  on  small  entities,  the  analyses  of 
impacts  should  have  been  prepared  in 
conjimction  with  the  development  of 
proposed  measures  instead  of  in 
hindsight.  NMFS  continues  to  miss  the 


point  on  impacts  on  communities  in  the 
AI  that  are  by  definition  "small  entities" 
by  maintaining  that  the  issue  is  impact 
on  Community  Development  Quota 
(CDQ)  communities.  Dutch  Harbor  and 
Adak  are  not  CDQ  communities  but  are 
clearly  small  entities  which  depend 
heavily  on  income  from  services 
provided  to  vessels  participating  in  the 
Atka  mackerel  fishery.  Further 
discrepancy  exists  between  the  meaning 
of  "small  entity"  as  used  in  the  analysis 
of  impacts  of  the  pollock  inshore- 
offshore  allocations  developed  at  the 
same  time  as  the  analysis  of  Atka 
mackerel  management  measures. 

Response.  During  the  development  of 
alternatives,  NMFS  prepared  an  analysis 
of  the  potential  economic  impacts  of 
varioiis  Steller  sea  lion  conservation 
measures.  This  initial  analysis  indicated 
that  this  measure  would  not  result  in 
significant  economic  impacts  on  a 
substantial  number  of  small  entities 
because  most  of  the  entities  that  would 
be  directly  affected  by  the  Pleasures 
were  not  considered  "small  entities" 
xinder  the  RFA.  For  fishing  firms,  a 
"small  entity"  would  have  receipts  of 
less  than  $3  million  dollars  annually. 
The  initial  analysis  indicated  that 
catcher/processor  vessels  dominate  the 
Atka  mackerel  fishery  and  these  vessels 
did  not  appear  to  meet  this  "small 
entity"  criterion.  NMFS  presented  thia 
analysis  to  the  Council  and  puMic. 
Pubhc  testimony  presented  to  the 
Council  included  comments  on  the 
impacts  on  small  entities  and 
challenged  the  tentative  view  that  the 
conservation  measines  would  not  have 
a  significant  economic  impact  under  the 
RFA.  NMFS  later  determined  that  a 
definite  certification  of  no  significant 
impact  on  a  substantial  number  of  small 
entities  could  not  be  made  due  to  a  lack 
of  empirical  information.  Therefore, 
NMFS  prepared  an  initial  regulatory 
flexibility  analysis  (IRFA)  that  was 
available  for  public  review  and 
comment  at  the  time  the  proposed  rule 
was  published  for  public  review.  A  final 
regulatory  flexibility  analysis  (FRFA) 
was  prepared  for  the  final  rule. 

The  Council  process  for 
recommending  conservation  and 
management  measures  is  public  and 
iterative,  and  designed  to  incorporate 
new  information  as  it  emerges  through 
this  process.  Compliance  with  the  RFA 
is  primarily  an  agency  responsibility. 
NMFS  is  satisfied  that  the  public  was 
adequately  notified  of  the  potential 
small  entity  impacts,  and  that  the  final 
agency  decision  to  implement  this  rule 
has  taken  these  potential  impacts  into 
consideration.  For  example,  exemption 
of  small  entity  jig  geaj-  vessels  from  the 
rule  and  the  phased-in  approach  to 
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reducing  Atka  iiackerel  catches  within 
CH  serve  to  mingate  economic  impacts 
of  the  rule  on  all  directly  affected 
entities. 

For  purposes  of  the  RFA,  NMFS  must 
identify  small  entities  that  are  expected 
to  comply  witathe  rule,  i.e.  those  that 
would  be  direcjly  or  indirectly  regulated 
by  the  rule.  For  this  rule,  those  small 
entities  include  those  small  businesses, 
small  organizations,  and  small 
governmental  jijirisdictions  as  described 
in  the  FRFA  (safction  5.2).  Although  the 
fishing  ports  of  jAlaska  are  small 
entities,  they  aie  not  regulated  by  this 
action.  C£)Q  grqups,  on  the  other  hand, 
are  small  entities  that  are  directly 
regulated  by  this  action.  Most  of  the 
vessels  that  haue  participated  in  the 
Atka  mackerel  fishery  recently  have  had 
total  annual  recjeipts  in  excess  of  $3 
million,  and  few  are  small  entities. 
Similarly,  few  cf  the  factory  trawlers  in 
the  BSAI  poUoc  k  fishery  should  have 
been  identified  as  small  entities  for  the 
purposes  of  the  IRFA  for  the  inshore- 
offshore  allocation  (Amendment  51  to 
the  FMP).  For  tnis  action,  a  summary  of 
the  analysis  of  entities  affected 
indirectly  is  presented  in  the  preamble 
to  the  proposed!  rule.  Due  to  public 
comment  indicating  that  the  rule  could 
have  adverse  ecjonomic  impacts  on 
small  entities,  including  governmental 
jiuisdictions,  ai^d  without  empirical 
information  to  Remonstrate  conclusively 
that  significant  impacts  on  a  substantial 
number  of  smal^  entities  would  not 
occur,  NMFS  ptepared  an  IRFA  and 
FRFA  for  this  attion. 

Small  Entity  Conpliance  Guide 

The  following  information  satisfies 
the  Small  Business  Regulatory 
Enforcement  Fa(imess  Act  of  1996, 
which  requires  tt  plain  language  guide  to 
assist  small  entities  in  complying  with 
this  rule.  This  r|ile's  primary 
management  measures  are  time  and  area 
closures  to  directed  fishing  for  Atka 
mackerel.  These  closures  affect  only 
fishermen  who  iise  trawl  gear. 

What  areas  d^s  this  rule  close?  This 
rule  prohibits  ti^wling  within  10  nm 
and  within  20  rtai  of  the  Steller  sea  Uon 
rookeries  identified  in  this  final  rule  at 
§  679.22(a)(7)  aid  (8).  Most  of  these 
ay  closed  to  trawling 
jrule.  This  action  makes 
lires  that  were  seasonal 
steller  sea  lion  rookeries 
shown  in  Table  |5b  of  this  rule.  In 
addition,  this  rule  prohibits  trawling  for 
Atka  mackerel  within  areas  designated 
as  Steller  sea  lion  CH  in  the  Western 
and  Central  Districts  of  the  AI  when 
NMFS  announces  this  area  closure  in 
the  Federal  Register.  The  Alaska 
Region,  NMFS  will  annoimce  these  CH 


areas  were  alrea 
before  this  final 
permanent  closi 
around  the  two 


closures  in  an  information  bulletin. 
Contact  the  Alaska  Region,  Sustainable 
Fisheries  Division  (see  ADDRESSES)  for 
further  information  on  obtaining  closure 
announcements.  Tables  1  and  2,  and 
Figure  4  of  rules  at  50  CFR  part  226 
identify  the  CH  area  in  the  Western  and 
Central  Districts  of  the  AI  The  only 
exception  to  the  CH  closure  to  trawl 
gear  is  for  harvesting  groundfish  CDQ. 
However,  a  CDQ  group  must  cease 
fishing  with  trawl  gear  inside  CH  areas 
in  the  Western  and  Central  Districts  of 
the  AI,  when  it  has  taken  its  specified 
allocation  of  Atka  mackerel  for  the 
fishing  year. 

When  is  fishing  for  Atka  mackerel 
with  trawl  gear  allowed?  This  final  rule 
authorizes  directed  fishing  for  Atka 
mackerel  with  trawl  gear  in  the  AI 
Subarea  only  during  two  seasons 
specified  in  this  rule  at  §  679.23(e)(3). 
Directed  fishing  for  Atka  mackerel 
during  each  season  will  end  on  the  last 
day  of  the  season  or  when  the  Alaska 
Region  Administrator  determines  that 
the  seasonal  allowance  for  either  season 
has  been  harvested.  NMFS  will 
announce  seasonal  closures  of  directed 
fishing  for  Atka  mackerel  in  the  Federal 
Register  and  in  information  bulletins 
released  by  the  Alaska  Region.  Affected 
fishermen  should  keep  themselves 
informed  of  such  closure  notices. 

Classification 

This  action  has  been  determined  to  be 
not  significant  imder  E.O.  12866. 

Pursuant  to  the  RFA,  NMFS  has 
prepared  a  Final  Regulatory  Flexibility 
Analysis  (FRFA),  which  is 
supplemented  by  the  preamble  to  this 
final  rule.  A  summary  of  significant 
issues  raised  in  public  comments  in 
response  to  the  IRFA  and  the  NMFS 
response  to  those  comments  are 
provided  in  Comment  10.  No  new 
reporting,  recordkeeping  or  other 
compliance  requirements  are  imposed 
by  this  rule.  The  FRFA  concludes  the 
following  regarding  the  small  entities  to 
which  this  rule  applies  and  measures  to 
mitigate  significant  economic  impacts 
on  small  entities. 

Business  entities  affected  directly.  The 
actions  being  considered  for  the  BSAI 
Atka  mackerel  fishery  would  have  direct 
effects  on  fewer  than  15  fishing  vessels 
all  of  which  are  expected  to  be  factory 
trawlers.  In  1997, 12  factory  trawlers 
participated  in  the  BSAI  Atka  mackerel 
fishery  and  eight  of  these  vessels 
accounted  for  81  percent  of  the  retained 
catch  in  that  fishery.  All  of  the  factory 
trawlers  in  the  Atka  mackerel  fishery  are 
owned  by  seafood  companies  with 
annual  receipts  that  exceed  the  $3 
million  small  entity  threshold  by  the 
Small  Business  Administration  for  fish 


harvesting  businesses.  In  1998,  1 
percent  of  the  Atka  mackerel  TAC  in 
Area  541  (127  mt)  was  allocated  to 
vessels  using  jig  gear.  However,  for  all 
of  1998,  NMFS  did  not  receive  any  Atka 
mackerel  catch  reports  by  vessels  using 
jig  gear  in  Area  541  and  the  entire  127 
mt  TAC  allocation  was  unharvested.  Up 
to  10  vessels  using  jig  gear  had 
expressed  interest  in  fishing  for  Atka 
mackerel  in  Area  541  and  all  of  these 
vessels  are  small  entities.  However,  the 
final  rule  would  exempt  vessels  using 
jig  gear  from  the  A-B  season  spht, 
critical  habitat  restrictions,  and  VMS 
requirements.  Therefore,  all  small 
entities  using  jig  gear  to  fish  for  Atka 
mackerel  would  be  unaffected  by  this 
action. 

Small  communities  and  groups 
affected  directly.  Because,  very  little 
BSAI  Atka  mackerel  is  delivered  to  on- 
shore processors  and  because  the 
principal  participants  in  this  fishery  are 
not  residents  of  Alaska  fishing 
commimities,  with  the  exception  of  the 
CDQ  communities,  few  small 
communities  would  be  affected  directly. 
With  the  expansion  of  the  CDQ  program 
to  include  all  BSAI  groundfish  and  crab, 
the  50  plus  CDQ  communities  would  be 
affected  by  actions  that  affect  the  Atka 
mackerel  CDQ.  However,  the  effects  on 
these  communities  are  not  expected  to 
be  significant  because  Atka  mackerel  is 
expected  to  accoimt  for  less  than  5%  of 
the  value  of  the  CDQs  to  these 
communities,  none  of  the  actions  would 
eliminate  all  of  the  value  of  the  Atka 
mackerel  CDQs,  and  the  CDQs  are  but 
one  source  of  income  for  these 
communities.  To  further  reduce  the 
potential  impacts  of  this  action  on  CDQ 
groups,  the  Council's  preferred 
alternative  would  exempt  CDQ  groups 
fi-om  the  A-B  season  split  so  that  CDQ 
groups  are  not  forced  to  fish  small 
amounts  of  Atka  mackerel  CDQ  during 
two  separate  time  periods. 

Business  entities  affected  indirectly.  A 
much  larger  nimiber  of  entities  would 
be  affected  indirectly  if  the  final  rules 
result  in  the  factory  trawlers,  that  have 
dominated  the  Atka  mackerel  fishery, 
switching  effort  from  the  Atka  mackerel 
fishery  to  other  groundfish  fisheries.  If 
the  fishing  capacity  of  the  eight  factory 
trawlers  that  were  the  core  of  the  Atka 
mackerel  fleet  in  1997  were  diverted  to 
other  fisheries,  these  vessels  could  take 
substantially  larger  shares  of  the  catch 
in  the  BSAI  rock  sole,  Pacific  cod, 
flathead  sole,  or  other  flatfish  fishery  or 
the  GOA  flatfish  fisheries.  Much  of  any 
such  increase  in  catch  by  the  core  Atka 
mackerel  fleet  would  be  at  the  expense 
of  other  factory  trawlers  in  the  BSAI  and 
both  catcher  vessels  and  other  factory 
trawlers  in  the  GOA.  In  1996,  67  factory 
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trawlers  participated  in  BSAI  and  GOA 
Pacific  cod  fisheries  and  42  factory 
trawlers  participated  in  the  various 
BSAI  and  GOA  flatfish  fisheries.  In 
1996, 180  trawl  catcher  vessels 
participated  in  the  Pacific  cod  fisheries 
of  the  BSAI  and  GOA  and  62  trawl 
catcher  vessels  participated  in  the 
various  flatfish  fisheries  of  the  BSAI  and 
GOA.  Due  to  inshore/offshore  TAG 
allocations  for  Pacific  cod  in  the  GOA 
and  TAG  splits  between  catcher  vessels 
and  catcher  processors  in  the  BSAI, 
catcher  vessels  participating  in  the 
Pacific  cod  fishery  will  be  unaffected  if 
Atka  mackerel  factory  trawlers  shift  into 
the  Pacific  cod  fishery.  However, 
catcher  vessels  fishing  for  flatfish  in  the 
BSAI  and  GOA  could  face  impacts  if 
effort  shifts  away  from  Atka  mackerel  as 
a  result  of  this  action.  The  extent  to 
which  these  shifts  may  occur  is 
impossible  to  quantify  or  predict. 

Most  of  the  factory  trawlers  operating 
in  the  BSAI  and  GOA  Pacific  cod  and 
flatfish  fisheries  are  owned  by  or 
affiliated  with  "large"  entities.  In 
addition,  up  to  half  of  the  catcher 
vessels  fishing  in  the  BSAI  are  believed 
to  be  owned  by  or  affiliated  with  large 
entities.  However,  in  a  written  comment 
to  the  Gouncil  submitted  for  this  action, 
an  industry  representative  for  flatfish 
and  Pacific  cod  factory  trawlers 
indicated  that  more  than  30  percent  of 
the  factory  trawlers  in  the  BSAI  flatfish 
and  Pacific  cod  fisheries  expected  1998 
annual  gross  revenues  to  be  less  than  $3 
million.  NMFS  does  not  have 
information  to  confirm  or  refute  this 
figure.  Furthermore,  the  ownership 
characteristics  of  these  vessels  has  not 
been  analyzed  to  determine  if  they  are 
independently  owned  and  operated  or 
affiliated  with  a  larger  parent  company. 
Because  NMFS  cannot  quantify  the 
number  of  small  entities  that  may  be 
indirectly  affected  by  this  action,  or 
quantify  the  magnitude  of  those  effects, 
NMFS  concludes  that  it  is  possible  that 
this  action  could  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Measures  taken  to  reduce  impacts  on 
small  entities.  The  Council  considered 
and  adopted  a  series  of  exemptions  to 
reduce  the  impacts  of  this  action  on 
small  entities.  The  final  rule  contains 
the  following  elements  to  reduce 
impacts  on  small  entities:  (1)  Vessels 
using  jig  gear  would  be  exempted  fi-om 
all  aspects  of  the  proposed  action,  (2) 
GDQ  groups  would  be  exempted  from 
the  A-B  season  split  to  prevent  having 
to  fish  for  small  Atka  mackerel  GDQ 
amounts  during  two  times  of  the  year, 
and  (3)  vessels  using  hook-and-line  gear 
would  be  exempt  from  the  closure  to 
fishing  inside  critical  habitat.  The 


critical  habitat  closures  would  affect 
vessels  using  trawl  gear  only,  (4)  both  jig 
and  hook  and  line  vessels  would  be 
exempted  from  future  VMS 
requirements  for  the  Atka  mackerel 
fishery. 

As  stated  in  the  preceding  paragraph 
and  in  the  section  entitled,  "Business 
entities  affected  directly,"  all  small 
entities  in  the  Atka  mackerel  fishery  (jig 
boats)  are  exempt  from  all  aspects  of 
this  final  rule.  NMFS  is  not  aware  of 
additional  alternatives  that  could 
further  mitigate  this  action's  economic 
impact  on  small  entities. 

Pursuant  to  section  7  of  the  ESA, 
NMFS  initiated  consultation  on  the 
effects  of  fishing  under  this  action  on 
listed  species,  including  the  Steller  sea 
lion,  and  designated  GH.  The  biological 
opinion  prepared  for  this  consultation, 
dated  December  3, 1998,  as  revised 
December  16, 1998,  concludes  that  the 
Atka  mackerel  fishery  in  the  AI.  without 
this  action,  would  appreciably  reduce 
the  likelihood  of  the  survival  and 
recovery  of  Steller  sea  lions  and 
adversely  modify  their  designated  CH. 
With  the  conservation  measures  in  this 
final  rule  fully  implemented  by  2002, 
the  biological  opinion  further  concluded 
that  fishing  for  Atka  mackerel  under 
these  measures  should  not  appreciably 
reduce  the  likelihood  of  both  the 
survival  and  recovery  of  Steller  sea 
lions.  This  rule  implements  the 
identified  conservation  measures. 

This  final  rule  contains  no  new 
collection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act. 

Tne  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  there  is  good 
cause  under  the  authority  contained  in 
5  U.S.G.  553(d)  to  waive  the  30-day 
delay  in  effectiveness  because  the 
immediate  effectiveness  of  this  rule  is 
required  to  prevent  the  Atka  mackerel 
fishery  from  exceeding  the  A  season 
apportionment  of  the  Atka  mackerel 
TAG  inside  GH  when  directed  fishing 
for  this  species  opens  in  January  1999. 

List  of  SubjecU  in  50  CFR  Part  679 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  )anuary  15,  1999. 
Andrew  A.  Rosenberg. 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  GFR  part  679  is  amended 
as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  773  et  seq.,  1801  et 
seq.,  and  3631  et  seq. 

2.  In  §679.20,  paragraphs  (a)(8)  and 
(c)(2)(ii)(A)  are  revised  to  read  as 
follows: 

§  679.20    General  limitations. 


(a)  *   *   * 

(8)  BSAI  Atka  mackerel — (i)  Jig  gear. 
Vessels  using  jig  gear  will  be  allocated 
up  to  2  percent  of  the  TAG  of  Atka 
mackerel  specified  for  the  Eastern 
Aleutian  Islands  District  and  Bering  Sea 
subarea,  after  subtraction  of  reserves, 
based  on  the  following  criteria: 

(A)  The  amount  of  Atka  mackerel 
harvested  by  vessels  using  jig  gear 
during  recent  fishing  years; 

(B)  The  anticipated  harvest  of  Atka 
mackerel  by  vessels  using  jig  gear 
during  the  upcoming  fishing  year;  and 

(C)  The  extent  to  which  the  jig-gear 
allocation  will  support  the  development 
of  a  jig-gear  fishery  for  Atka  mackerel 
while  minimizing  the  amount  of  Atka 
mackerel  TAG  annually  allocated  to 
vessels  using  jig  gear  that  remains 
imharvested  at  the  end  of  the  fishing 
year. 

(ii)  Other  gears.  The  remainder  of  the 
Atka  mackerel  TAG,  after  subtraction  of 
the  jig  gear  allocation  and  reserves,  will 
be  allocated  to  vessels  using  other 
authorized  gear  types. 

(A)  Seasonal  allowances.  The  Atka 
mackerel  TAG  specified  for  each 
subarea  or  district  of  the  BSAI  will  be 
divided  equally,  after  subtraction  of  the 
jig  gear  allocation  and  reserves,  into  two 
seasonal  allowances  corresponding  to 
the  A  and  B  seasons  defined  at 

§  679.23(e)(3). 

(B)  Overages  and  underages.  Within 
any  fishing  year,  unharvested  amounts 
of  the  A  season  allowance  will  be  added 
to  the  B  season  allowance  and  harvests 
in  excess  of  the  A  season  allowance  will 
be  deducted  from  the  B  season 
allowance. 
***** 

(c)*   *   • 
(2)*   •   • 

(ii)*  *  * 

(A)  The  interim  specifications  for 
pollock  and  Atka  mackerel  will  be  equal 
to  the  first  seasonal  allowance  for 
pollock  and  Atka  mackerel  that  is 
published  in  the  proposed 
specifications  under  paragraph  (c)(1)  of 
this  section. 
***** 

3.  In  §679.22,  paragraphs  (a)(7)  and 
(a)(8)  are  revised  to  read  as  follows. 

§  679.22    Closures. 

(a)*   *   * 

(7)  Steller  sea  lion  protection  areas. 
Bering  Sea  Subarea  and  Bogoslof 
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District — (i)  Yebr-round  closures. 
Trawling  is  prohibited  within  10  nm  of 
each  of  Uie  eight  Steller  sea  lion 
rookeries  showh  in  Table  4a  of  this  part. 

(ii)  Seasonal ^losures.  During  January 
1  through  April  15,  or  a  date  earlier  than 
April  15.  if  adjisted  under  §  679.20, 
trawling  is  proliibited  within  20  nm  of 
each  of  the  six  ^teller  sea  lion  rookeries 
shown  in  Tablq  4b  of  this  part. 

(8)  Steller  sed  lion  protection  areas, 
Aleutian  Islands  Subarea — (i)  10-nm 
closures.  Trawling  is  prohibited  within 
10  nm  of  each  (if  the  17  Steller  sea  lion 
rookeries  showti  in  Table  5a  of  this  part. 

(ii)  20-nm  closures.  Trawling  is 
prohibited  within  20  nm  of  each  of  the 
two  Steller  sea  lion  rookeries  shown  in 
Table  5b  of  this^  part. 

(iii)  Western  pnd  Central  Aleutian 
Islands  critical  tiabitat  closures — (A) 
General.  Trawl^g  is  prohibited  within 
areas  designated  as  Steller  sea  lion 
critical  habitat  in  the  Western  or  Central 
Districts  of  the  AI  (see  Table  1,  Table  2, 
and  Figure  4  to  part  226  of  this  title) 
when  the  Regiolial  Administrator 
announces  by  ratification  in  the 
Federal  Register  that  the  criteria  for  a 
trawl  closure  in  a  district  set  out  in 


paragraph  (a)(8)(iii)(B)  of  this  section 
have  been  met. 

(B)  Criteria  for  closure.  The  trawl 
closures  identified  in  paragraph 
(a)(8)(iii)(A)  of  this  section  will  take 
effect  when  the  Regional  Administrator 
determines  that  the  harvest  of  a  seasonal 
allowance  of  Atka  mackerel  specified 
under  §679.20(a)(8)(ii)(A)  reaches  the 
following  percentage  identified  for  each 
year  and  district: 


Year 

Western 

(543) 
(percent) 

Central 

(542) 

(percent) 

1999  

65 
57 
48 
40 

80 

2000  

2001  

2002  and  after 

67 
46 
40 

(C)  Duration  of  closure.  A  Steller  sea 
lion  critical  habitat  area  trawl  closure 
within  a  district  v^rill  remain  in  effect 
until  NMFS  closes  Atka  mackerel  to 
directed  fishing  within  the  same 
district. 

(D)  CDQ  fishing.  Harvesting 
groundfish  CDQ  with  trawl  gear  is 
prohibited  within  areas  designated  as 
Steller  sea  lion  critical  habitat  in  the 
Western  and/ or  Central  Districts  of  the 


AI  (see  Table  1,  Table  2,  and  Figure  4 
to  part  226  of  this  title)  for  an  eUgible 
vessel  listed  on  an  approved  CDP  after 
the  CDQ  group  has  harvested  the 
percent  of  the  annual  Atka  mackerel 
CDQ  specified  for  the  year  and  district 
at  paragraph  (a)(8)(iii)(B)  of  this  section. 

*  *        *        •        • 

4.  In  §679.23,  paragraph  (e)(3)  is 
redesignated  as  paragraph  (e)(4)  and  a 
new  paragraph  (e)(3)  is  added  to  read  as 
follows: 

§  679.23    Seasons. 

***** 

(ej*  *  • 

(3)  Directed  fishing  for  Atka  mackerel 
with  trawl  gear.  Subject  to  other 
provisions  of  this  part,  directed  fishing 
for  Atka  mackerel  with  trawl  gear  in  the 
Aleutian  Islands  Subarea  is  authorized 
only  during  the  following  two  seasons: 

(i)  A  season.  From  0001  hovu^,  A.l.t., 
January  1,  through  1200  hours,  A.l.t., 
April  15; 

(ii)  B  season.  From  1200  hours,  A.l.t., 
September  1,  through  1200  hours,  A.l.t., 
November  1 . 

*  •        *        •        • 

5.  In  part  679,  Table  5  is  revised  to 
read  as  follows: 


Table  5.— Aleutian  Islands  Subarea  Steller  Sea  Lion  Protection  Areas 


Nj  ime  of  islarxl 


From 


Latitude 


Longitude 


To 


Latitude 


Longitude 


3-nm  NO  TRANSIT  ZONES  described  at  227.12(a)(2)  of  this  title. 


.  Trawling  Proh|)ited  Year-Round  Within 
nm:  | 

Yunaska  Isiaiiid 

Kasatochi  island  ...„. 

Adak  Islarxj 


10 


Gramp  Rock 
Tag  Island  . 
Ulak  Island 
Semisopochniai 
SemisopochnDi 

Amchitka  Island  , 

Anxhitka  Is/Column  Rocks 
Ayugadak  Point  


KIska  Island 
Kiska  Island 

BukJir  Island  ! 

Agattu  ls./Gilrton  Pt 

Agattu  Island  

Attu  Island  

Trawling  Prohibited  Year-Round  Within  20 


Seguam  Islarid  .. 
Agligadak  Island 


52°  42.0'  N 
52"  10.0' N 
51"  36.5' N 
51"  29.0' N 
51"  33.5' N 
51 » 20.0' N 
51 »  58.5' N 
52°  01 .5' N 
22.5' N 
32.5'  N 
45.5'  N 
57.5'  N 
52.5'  N 
20.5'  N 
24.0'  N 
23.5'  N 
54.5' N 


52°  21.0' N 
52°  06.5'  N 


170° 
175° 
176° 
178° 
178° 
178° 


38.5' W 
31 .0'  W 
59.0'W 
20.5'  W 
34.5' W 
57.0' W 


179°  45.5' E 
179°  37.5' E 
179°  28.0' E 
178°  49.5' E 
24.5'  E 
21.0'E 
n.O'E 
57.0'E 
21 .5'  E 
43.5'  E 
28.5'  E 


178 
177 
177 
175 
173 
173 
172 


172°  35.0' W 
172°  54.0' W 


52°  41.0' N 
52°  10.5'  N 
51°  38.0' N 


51°  18.5' N 
51°  57.0' N 
52°  01 .5' N 
51°  21.5' N 


51°  56.5' N 
51°  53.5' N 
52°  23.5'  N 

52°  22.0'  N 
52°  57.5'  N 


52°21.0'N 


170°  34.5' W 
175°  29.0' W 
176°  59.5' W 


178°  59.5' W 
179°  46.0' E 
179°  39.0' E 
179°  25.0' E 


177°  20.0' E 
177°  12.0' E 
175°  51.0' E 

173°  41.0' E 
172°  31.5' E 


172°  33.0' W 


Note:  Each  rookery  extends  in  a  clockwise  direction  from  the  first  set  of  geographic  coordinates,  along  the  shoreline  at  mean  lower  low  water, 
to  ttie  second  set  of  coordinates;  if  only  one  set  of  geographic  coordinates  is  listed,  the  rookery  extends  around  the  entire  shoreline  of  the  island 
at  nwan  k>wer  low  water. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alasi(a 

CFR  Correction 

In  Title  50  of  the  Code  of  Federal 
Regulations,  parts  600  to  End,  revised  as 


of  Oct.  1, 1998,  on  page  440,  first 
column,  §679.2  is  corrected  by  adding 
paragraph  (2)  to  the  definition  of 
Catcher  vessel  to  read  as  follows: 

§679.2    Definitions. 

•        •        •        •        • 

Catcher  vessel  means: 

(1)  *  *  • 

(2)  (Applicable  through  December  31, 
1998).  With  respect  to  moratorium 
groundfish,  as  defined  in  paragraph  (1) 
of  this  definition;  with  respect  to 
moratorium  crab  species,  a  vessel  that  is 
used  to  catch,  take,  or  harvest 
moratorium  crab  species  that  are 
retained  on  board  as  fresh  fish  product 
at  any  time. 
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This  section  of  thd  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  tnd  regulations.  The 
purpose  of  these  riotices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  ttie  final 
ruies.  I 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Parts  134  and  140 
Debt  Collection  Through  Offset 

agency:  U.S.  Siiall  Business 

Administration.! 

ACTION:  Proposetl  rule. 

summary:  The  U.S.  Small  Business 
Administration  (SBA)  proposes  to 
amend  its  regulations  on  Debt 
Collection  Through  Offset.  SBA 
proposes  to  ame^d  these  regulations  to 
conform  with  thp  Debt  Collection 
Procedures  Act  i){  1996  and  the  Debt 
Collection  Impr<>vement  Act  of  1996. 
The  amendmenlis  will  allow  other 
Federal  agencies  to  offset  debts  owed  to 
SBA  and  will  allow  SBA  to  participate 
in  the  Govemm#nt-wide  Treasury  Offset 
Program  administered  by  the 
Department  of  tke  Treasury. 

SBA  is  currently  publishing  the 
proposed  language  for  its  regulations  on 
General  Rules  aid  Debt  Collection 
Through  Offset.  At  a  later  date,  SBA  will 
publish  the  proposed  language  for  its 
regulations  on  Debt  Collection  Through 
Administrative  Wage  Garnishment  and 
proposed  amendments  that  define  terms 
used  in  that  future  proposal. 
DATES:  Submit  cpmments  on  or  before 
February  22. 19^9. 
ADDRESSES:  Address  all  comments 
concerning  this  proposed  rule  to  Arnold 
S.  Rosenthal,  Assistant  Administrator, 
Office  of  Portfolio  Management,  Small 
Business  Administration.  409  Third 
Street,  SW..  Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arnold  S.  Rosenthal,  Assistant 
Administrator,  Qffice  of  PortfoUo 
Management  (2d2)  205-6481. 
SUPPLEMENTARY  INFORMATION:  13  CFR 
Part  140  establiaied  procedures  for  SBA 
to  collect  past-due  debts  through 
administrative  or  salary  offset.  SBA  now 
proposes  to  amend  this  rule,  pursuant  to 
the  Debt  Collection  Improvement  Act  of 
1996,  Pub.  L.  104-134,  authorizing  the 
Agency  to:  participate  in  the  mandatory 
Government-wide  payment  offset 


system  known  as  the  Treasury  Offset 
Program  administered  by  the 
Department  of  Treasury. 

To  participate  in  the  Treasury  Offset 
Program,  the  administrative  or  salary 
offset  procedures  must  be  available  not 
only  to  SBA,  but  to  other  agencies  as 
well.  This  proposed  rule  would  make 
the  changes  necessary  to  allow  SBA  or 
another  Federal  agency  to  collect  past- 
due  debts  through  administrative  or 
salary  offset.  This  proposed  rule  also 
amends  SBA's  offset  procedures,  and 
contains  plain  language  revisions  and 
clarifications. 

The  following  is  a  section  by  section 
analysis  of  each  provision  of  SBA's 
regulations  that  would  be  affected  by 
this  proposed  rule: 

•  Section  140.1  would  be  amended  to 
incorporate  plain  language  principles. 

•  Section  140.2  would  be  deleted  and 
replaced  with  a  definition  section. 

•  Section  140.3  would  be  deleted. 
The  offset  procedures  would  now  be 
located  in  §  140.6. 

•  Section  140.5  would  be  added  to 
explain  the  purpose  and  scope  of  the 
offset  procedures. 

•  Section  140.6  would  be  added  to  set 
forth  the  offset  procedures.  The  new 
procedures  establish  two  steps  for  offset. 
The  first  entails  the  verification  of  a 
debt.  SBA  will  send  a  notice  to  the 
debtor  and  review  any  response  to 
determine  whether  the  debt  is  past  due 
and  enforceable.  The  SBA  Office  of 
Hearings  and  Appeals  would  no  longer 
review  administrative  offsets,  and 
would  only  review  salary  offsets.  The 
second  steps  involves  SBA's 
implementation  of  an  administrative  or 
salary  offset  or  referral  of  a  debt  to  the 
Department  of  the  Treasury  or  another 
Federal  agency  for  offset.  In  addition, 
SBA  would  now  be  able  to  implement 
an  offset  action  upon  referral  firom 
another  Federal  agency. 

•  Section  134.202  paragraph  (b) 
would  also  be  amended  to  refer  only  to 
salary  offsets. 

Compliance  With  Executive  Orders 
12612, 12778,  and  12868,  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  and  the  Paperwork  Reduction 
Act  (44  U.S.C.  Ch.  35) 

SBA  certifies  that  this  r\ile  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  Executive  Order 
12866  orthe  Regulatory  Flexibility  Act, 
5  U.S.C.  601  et  seq.  This  proposed  rule 


only  applies  to  individuals  who  have 
outstanding  debts  to  the  United  States. 
It  is  not  likely  to  have  an  annual 
economic  effect  of  $100  million  or  more, 
result  in  a  major  incTfease  in  costs  or 
prices,  or  have  a  significant  adverse 
effect  on  competition  or  the  United 
States  economy. 

For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35,  SBA 
certifies  that  this  rule  contains  no  new 
reporting  or  record  keeping 
requirements. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule 
would  not  have  any  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  under 
the  standards  set  forth  in  Section  2  of 
that  Order. 

List  of  Subjects 

13  CFR  Part  134 

Administrative  practice  and 
procedure. 

13  CFR  Part  140 

Claims,  Government  employees, 
Income  taxes.  Wages. 

Accordingly,  under  the  authority 
contained  in  section  5(b)(6)  of  the  Small 
Business  Act  (15  U.S.C.  634(b)(6)),  SBA 
proposes  to  amend  13  CFT?  parts  134 
and  140  as  follows: 

PART  134— [AMENDED] 

1.  The  authority  citation  for  part  134 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  504, 15  U.S.C.  632, 
634(b)(6),  and  637(a). 

2.  Revise  §  134.202(b)  to  read  as 
follows: 

§  1 34.202    Commencement  of  cases. 

*        •        *        •        • 

(b)  In  debt  collection  proceedings 
under  part  140,  subpart  B,  of  this 
chapter,  no  later  than  15  days  after  you 
receive  of  a  notice  of  indebtedness  and 
plan  to  collect  such  debt  by  salary 
offset; 


PART  140— [AMENDED] 

3.  Amend  the  heading  for  part  140  to 
read  as  follows: 
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PART  140— DEBT  COLLECTION 

4.  The  authority  citation  for  part  140 
is  revised  to  read  as  follows: 

Authority:  31  U.S.C.  3711,  Collection  and 
compromise;  31  U.S.C.  3720A,  Reduction  of 
tax  refund  by  amount  of  debt;  5.  U.S.C.  5514, 
Installment  deduction  for  indebtedness  to  the 
United  States;  31  U.S.C.  3716,  Administrative 
offset;  15  U.S.C.  634(b)(6),  Small  Business 
Act;  31  U.S.C.  3720,  the  Debt  Collection 
Improvement  Act  of  1996. 

5-6.  Add  a  subpart  beading  for 
§§  140.1  through  140.2,  to  read  as 
follows: 

Subpart  A— General  Rules 

7.  Revise  §  140.1  to  read  as  follows: 

§  1 40.1    What  does  this  part  cover? 

This  part  establishes  procedures  we 
may  use  to  collect  past-due  debts  owed 
to  the  Government.  You  cannot  use  our 
failure  to  follow  these  regulations  to 
defend  against  a  suit  to  collect  a  debt. 

8.  Revise  §  140.2  to  read  as  follows: 

S  140.2    Definitions. 

Unless  otherwise  noted,  the  following 
definitions  apply  to  subpart  B. 

(a)  Administrative  offset.  To  satisfy  a 
debt,  we  may  withhold  money  we  owe 
you  or  another  Federal  agency  owes 
you.  This  procedure  is  tm 
"administrative  offset"  and  is 
authorized  by  31  U.S.C.  3716. 

(b)  Agency.  Agency  includes  a 
department,  agency,  court,  or  court 
administrative  office,  in  the  executive, 
judicial,  or  legislative  bremch  of  the 
Federal  Government,  including 
Government  corporations.  For  purposes 
of  this  section,  agency  means  either  the 
agency  administering  the  program 
giving  rise  to  the  debt  or  the  agency 
attempting  to  recover  the  debt. 

(c)  Creditor  agency.  Creditor  agency 
means  any  agency  owed  a  debt  that 
seeks  to  collect  that  claim  through 
administrative  offset. 

(d)  Day.  Day  means  calendar  day.  To 
count  days,  include  the  last  day  of  the 
period  unless  it  is  a  Saturday,  a  Sunday, 
or  a  Federal  legal  holiday. 

(e)  Debt.  Debt  means  money  owed  to 
the  United  States  for  any  reason, 
including  loans  made  or  guaranteed  by 
the  United  States,  fees,  leases,  rents, 
royalties,  services,  sales  of  real  or 
personal  property,  overpayments,  fines, 
penalties,  damages,  interest,  or 
forfeitures.  A  debtor  is  someone  who 
owes  money  to  the  United  States  from 
any  source. 

(f)  Debtor/You/Your.  Debtor/You/ 
Youj"  means  a  person,  organization,  or 
entity,  other  than  a  Federal  agency,  that 
owes  a  debt. 

(g)  Disposable  pay.  As  used  in  subpart 
B  of  this  part  (offset),  disposable  pay 


means  what  remains  of  your  pay  after 
any  amounts  required  by  law  are 
deducted. 

(h)  Legally  Enforceable.  As  used  in 
subpart  B  of  this  part  (offset),  a  debt  is 
legally  enforceable  if,  on  the  date  of 
offset,  SBA's  claim  would  not  be  barred 
in  even  one  fonun.  including  a  State  or 
Federal  Court  or  administrative  agency. 
Non-judgment  debts  are  enforceable  for 
ten  years;  judgment  debts  are 
enforceable  beyond  10  years. 

(i)  Non-tax.  Non-tax  means  not  related 
to  an  obligation  imder  the  Internal 
Revenue  Code  of  1986,  as  amended. 

(j)  Past-Due.  As  used  in  subpart  B  of 
this  part  (offset),  a  debt  is  past  due  if  it 
has  been  reduced  to  judgment, 
accelerated,  or  due  for  at  least  90  days. 

(k)  Salary  offset.  If  you  are  an  active 
or  retired  Federal  employee  (a  civilian 
employee  as  defined  by  5  U.S.C.  2105, 
an  employee  of  the  U.S.  Postal  Service 
or  Postal  Rate  Commission,  or  a  member 
of  the  Uniformed  Services  or  Reserve  of 
the  Uniformed  Services),  we  may 
deduct  payments  owed  to  the  United 
States  from  your  paycheck.  This 
procedure  is  a  "salary  offset"  and  is 
authorized  by  5  U.S.C.  5514  and  31 
U.S.C.  3716. 

(1)  Any  amount  deducted  from  your 
salary  in  any  one  pay  period  will  not 
exceed  15  percent  of  your  disposable 
pay,  unless  you  agree  in  writing  to  a 
greater  percentage. 

(2)  A  Federal  agency  also  may  collect 
against  travel  advances,  training 
expenses,  disallowed  payments, 
retirement  benefits,  or  any  other  amount 
due  you.  including  limip  sum  payments. 
These  collection  efforts  are  not  salary 
offsets  and  are  not  subject  to  the  15- 
percent  limitation  in  paragraph  (k)(l)  of 
this  section. 

(1)  Tax  refund  offset.  We  may  request 
that  the  Department  of  the  Treasury 
(Treasury)  reduce  your  tax  refund  by  the 
amoimt  of  the  debt  as  authorized  by  31 
U.S.C.  3720A.  A  Federal  agency,  at  the 
same  time,  may  take  additional  action 
against  you  to  collect  the  debt.  Even  if 
SBA  refers  your  debt  to  other  agencies 
(within  6  months  of  the  initial  notice), 
it  needs  to  review  your  debt  only  once 
under  subpart  B  of  this  part  and  its 
authonzing  statutes. 

(m)  Treasury  Offset  Program.  The 
Treasury  Offset  Program  is  a  centralized 
process  which  provides  for  the  offset  of 
Federal  payments,  including  Federal  tax 
refunds,  Federal  salary  payments, 
retirement  payments,  and  other  types  of 
payments,  to  collect  debts  you  owe  the 
Federal  Government.  The  Treasury 
operates  the  Treasury  Offset  Program 
through  the  Financial  Management 
Service. 


(n)  We/Our/Us.  We/Our/Us  refers  to 
the  SBA. 

9.  Remove  §  140.3  and  add  a  subpart 
heading  for  §§  140.5  through  140.6  to 
read  as  follows: 

Subpart  B— Debt  Collection  Through 
Offset 

10.  Add  §  140.5  to  read  as  follows: 

§  1 40.5    What  does  this  subpart  cover? 

This  subpart  establishes  procedures 
we  may  use  to  collect,  through  offset, 
past-due  debts  you  owe  to  the  United 
States.  An  offset  occurs  when  we  or 
another  Federal  agency  withhold(s) 
money  to  which  you  may  be  entitled  to 
satisfy  a  debt  that  you  owe  to  the  United 
States.  These  regulations  set  forth 
procedures  for  how  we  determine  if  a 
debt  is  past  due  and  legally  enforceable, 
and  thus  appropriate  for  offset.  These 
regulations  also  set  forth  procedures  we 
follow  when  implementing  an  offset 
action  or  referring  the  debt  to  another 
agency  for  offset.  You  cannot  use  our 
failure  to  follow  these  regulations  to 
defend  against  a  suit  to  collect  the  debt 

9.  Add  9.  §  140.6  to  read  as  follows: 

§  1 40.6    How  does  SBA  verify  whether  I 
owe  a  debt,  or  collect  a  debt  from  me 
through  offset? 

(a)  Verifying  a  debt.  (1)  At  least  30 
days  before  starting  an  offset  action  or 
referring  a  debt  to  another  agency  for 
offset,  we  must  send  you  a  written 
notice  . 

(2)  Our  written  notice  must  state  the 
nature  and  amount  of  the  debt;  that  we 
or  another  Federal  agency  may  attempt 
an  offset;  that  you  may  present  evidence 
that  the  debt  does  not  exist,  is  not  past 
due.  or  is  not  legally  enforceable;  that 
you  may  inspect  and  copy,  at  your 
expense.  Government  records  relating  to 
the  d^t;  that,  to  avoid  the  offset,  you 
may  reach  an  agreement  with  us  on  a 
schedule  for  repayment;  and  that,  if  you 
do  not  reach  agreement  on  repayment  or 
seek  review  of  the  debt,  we  or  another 
agency  may  offset  without  further 
notice.  If  we  propose  a  schedule  for 
repayment  of  your  debt,  you  may 
present  evidence  that  you  cannot  meet 
this  schedule.  If  a  written  agreement 
establishes  this  schedule,  you  cannot 
challenge  the  schedule. 

(3)  We  also  must  tell  you  that,  unless 
you  respond  to  the  notice  as  provided 
in  paragraph  (a)(4)  or  (a)(5)  of  this 
section,  we  or  the  agency  to  which  we 
refer  your  debt  may  disclose  to 
consumer  reporting  agencies  (also 
known  as  credit  bureaus  or  credit 
agencies)  that  you  are  responsible  for 
the  debt,  and  the  specific  information 
necessary  to  establish  your  identity, 
including  the  amoimt,  status,  history  of 
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the  debt,  and  a^ncy  program  under 
which  it  arose.lf  you  respond  to  us 
within  the  15-of  60-day  periods  set  forth 
in  paragraphs  (a)(4]  and  (a)(5)  of  this 
section,  we  willjnot  disclose  the 
information  to  oonsumer  reporting 
agencies  and  wUl  not  refer  the  debt  to 
another  Federal  [agency  imtil  we 
consider  your  r^ponse  and  determine 
that  you  owe  a  ^ast-due,  legally 
enforceable  debt 

(4)  If  we  noti^  you  that  we  intend  to 
start  a  salary  o^et  to  satisfy  your  debt, 
you  may  request  a  hearing  from  SBA's 
Office  of  Hearings  and  Appeals  (OHA). 
Part  134  of  this  title  governs  OHA 
proceedings.  Toj  have  a  hearing  before 
OHA,  you  must  {request  a  hearing  within 
15  days  of  receiving  the  notice.  If  you 
file  your  request  in  time,  we  must  stop 
collection  procejedings  until  OHA's 
Administrative  taw  Judge  (ALJ)  decides 
your  case.  You  ibust  state  in  your 
request  for  an  OHA  hearing  the  date  you 
received  the  notice  and  present  the 
evidence  you  balieve  shows  the  debt  is 
not  past  due  or  legally  enforceable.  You 
also  must  send  i  copy  of  your 
submission  to  the  SBA  Associate 
General  Counsel  for  Litigation,  Office  of 
General  Counsel,  at  the  Small  Business 
Administration.; 409  Third  Street,  SW., 
Washington.  Dq  20416.  OHA's  ALJ  will 
issue  a  decision  Iwithin  60  days  after 
you  filed  your  request  for  a  hearing  with 
OHA.  1 

(5)  If  we  notify  you  that  we  intend  to 
start  an  admini^ative  offset  or  to  refer 
your  debt  to  another  Federal  agency  for 
possible  offset,  you  may  request  review 
from  the  SBA  o^cial  identified  in  the 
notice.  To  obtaii  review  of  the  debt,  you 
must  submit  to  vie  designated  official, 
within  60  days  Qf  the  notice,  the 
evidence  showing  the  debt  is  not  past 
due  or  legally  enforceable.  By  failing  to 
request  review  within  this  period,  you 
waive  any  objection  to  the  offset  action. 
If  you  request  review  of  the  debt,  the 
relevant  SBA  official  will  notify  you  in 
writing  of  the  fiyal  decision  and 
whether  we  wil^  continue  with  the 
offset  action  or  Oefer  your  debt  to 
another  agency  lor  offset. 

(6)  We  need  npt  follow  these 
procedures  to  verify  that  a  debt  is  past 
due  and  legally  enforceable  if  another 
Federal  agency  Already  has  made  this 
determination,  j 

(b)  Actions  afyer  SBA  verifies  a  past- 
due,  legally  enfdrceable  debt.  (1)  After 
verifying  a  past-due,  legally  enforceable 
debt,  we  may — J 

(i)  Begin  an  offset  action  to  recover 
the  debt:  1 

(ii)  Refer  the  qebt  to  another  agency 
for  offset; 

(iii)  Notify  coi  isumer  reporting 
agencies  of  the  (  ebt;  or 


(iv)  Begin  other  appropriate  action  to 
attempt  collection  of  the  debt. 

(2)  If  you  are  subject  to  an  offset 
action,  you  may  be  required  to  pay,  in 
addition  to  your  debt,  interest, 
penalties,  and  administrative  costs,  such 
as  the  costs  of  collection.  We  or  another 
Federal  agency  will  provide  notice  of 
any  such  interest,  penalties,  and 
administrative  costs. 

(3)  If  another  Federal  agency  asks  us 
to  offset  a  debt,  we  may  rely  on  the 
creditor  agency's  determination  that  a 
debt  is  past  due  and  legally  enforceable. 
We  will  not  begin  an  offset  until  the 
creditor  agency  has  provided  written 
notice  that  you  owe  a  past-due,  legally 
enforceable  debt,  and  of  its  amount,  and 
that  the  agency  has  fully  complied  with 
its  regulations  concerning 
administrative  offsets.  After  receiving 
such  notice,  we  will  provide  you  notice 
that  we  will  begin  an  offset.  You  are  not 
entitled  to  further  review  from  us  that 
the  debt  is  valid  or  the  offset  proper. 

(4)  If  we  refer  the  debt  to  a  consumer 
reporting  agency  and  the  status  or 
amount  of  your  debt  substantially 
changes,  we  will  report  that  change 
promptly  to  each  consumer  reporting 
agency  we  originally  contacted.  We  will 
obtain  satisfactory  assurances  from  each 
consumer  reporting  agency  that  the 
consumer  reporting  agency  has 
complied  with  all  Federal  laws  relating 
to  provision  of  consumer  credit 
information. 

(5)  If  another  agency  is  beginning  an 
offset  of  your  debt  and  you  make  any 
additional  payments  to  us,  we  will 
notify  the  other  agency  of  these 
payments  and  your  new  balance  as  soon 
as  reasonably  possible. 

(c)  We  or  another  Federal  agency  may 
make  an  offset  prior  to  completing  the 
procedures  described  in  this  part,  if 
failure  to  make  an  offset  would 
substantially  prejudice  the 
Government's  ability  to  collect  the  debt; 
and  the  time  before  the  Government 
otherwise  would  make  payment  to  you 
does  not  reasonably  permit  the 
completion  of  the  procedures.  If  we 
initiate  the  offset  action,  we  then  must 
provide  you  with  an  opportunity  to 
present  evidence  that  the  debt  is  not 
past  due  or  legally  enforceable  and  take 
appropriate  action  in  response  to  this 
evidence. 

(d)  If  you  owe  us  a  past-due,  legally 
enforceable  debt  that  is  over  180  days 
delinquent,  including  non-tax  debt 
administered  by  a  third  party  acting  as 
an  agent  for  the  Federal  Government,  we 
must,  as  required  by  31  U.S.C. 
3716(c)(6),  notify  the  Treasury  of  all 
such  non-tax  debts  for  purposes  of 
administrative  offset. 


Dated:  January  6, 1999. 
Aida  Alvarez, 
Administrator. 

[FR  Doc.  99-1240  Filed  1-21-99;  8:45  am) 
BIUJNO  CODE  802S-01-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Parts  1213. 1500,  and  1513 

Bunk  Beds;  Extension  of  Time  To 
Issue  Proposed  Rule 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Extension  of  time  to  issue 

proposed  rule. 

SUMMARY:  On  January  22, 1998,  the 
Consxmier  Product  Safety  Commission 
("CPSC")  or  "Commission")  issued  an 
advance  notice  of  proposed  rulemaking 
("ANPR")  that  began  a  rulemaking 
proceeding  addressing  possibly 
unreasonable  risks  of  injury  and  death 
associated  with  children's  entrapments 
in  bunk  beds.  63  FR  3280. 

A  rule  mandating  bunk  bed 
performance  requirements  to  reduce  this 
hazard  could  be  issued  under  either  the 
Federal  Hazardous  Substances  Act 
("FHSA")  or  the  Consumer  Product 
Safety  Act  ("CPSA"),  or  both.  The  CPSA 
provides  that  a  proposed  standard  imder 
that  act  must  be  issued  within  12 
months  of  publication  of  the  ANPR, 
unless  the  12-month  period  is  extended 
by  the  Commission  for  good  cause.  In 
this  notice,  the  Commission  extends  the 
period  for  issuing  any  proposed  CPSA 
rule  until  March  22, 1999. 
ADDRESSES:  Mail  requests  for  documents 
concerning  this  rulemaking  should  be 
directed  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207-0001. 
Documents  may  be  obtained  or 
examined  at  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Room  502,  4330  East-West  Highway, 
Bethesda,  Maryland  20814;  telephone 
(301)  504-0800.  The  Commission  also 
may  be  contacted  by  telefacsimile  to 
(301)  504-0127  or  by  e-mail  to  cpsc- 
os@cpsc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Preston,  Directorate  for  Engineering 
Sciences,  Consiuner  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone  (301)  504-0494,  ext.  1315. 
SUPPLEMENTARY  INFORMATION:  Under 
Section  9(c)  of  the  CPSA,  the 
Commission  must  propose  a  consumer 
product  safety  rule  within  12  months  of 
the  publication  of  an  ANPR,  unless  the 
Commission  extends  that  period  for 
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good  cause.  15  U.S.C.  2058(c).  Since  the 
ANPR  for  bunk  beds  was  published  on 
January  22,  1998,  the  12-month  period 
for  proposal  of  any  CPSA  rule  in  that 
proceeding  expires  on  January  22, 1999. 

After  puohcation  of  the  ANPR,  the 
public  was  given  until  April  7, 1998,  to 
file  written  comments  with  the  CPSC. 
The  CPSC's  staff  then  analyzed  the 
comments  and  other  available 
information  and  prepared  a  briefing 
package  that  was  sent  to  the 
Commission  on  December  16, 1998.  The 
Commission  was  briefed  on  this  matter 
on  January  7, 1999,  and  should  decide 
whether  to  propose  a  rule  in  the  near 
futiire. 

However,  the  Commission  is  not 
certain  that  it  will  decide  whether  to 
issue  a  proposed  rule  before  the  12- 
month  deadline  passes.  Accordingly, 
the  Commission  extends  the  date  for 
pubhshing  an  ANPR  to  March  22. 1999. 

Dated:  January  15, 1999. 
SadysE^Dunn. 
Secretary  of  the  Comimssion. 
(FR  Doc  99-1483  Piled  1-21-99;  8:45  am) 
■LUNOCOOE  63S6-01-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Rewmie  Servic* 

26  CFR  Parti 

(REO-11t)S24-Ml 

RIN154»-AWB5 

Capital  Oaina^  Installment  Sales, 
Unraeaptured  Section  1250  Gain 

AQENCV:  IntemaLReveaue  Service  (QIS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  amendments  to  the 
regulations  relating  to  the  taxation  of 
capital  gains  on  installment  sales  of 
depreciable  real  property.  The  proposed 
regulations  interpret  changes  made  by 
the  Taxpayer  ReUef  Act  of  1997,  as 
amended  by  the  Internal  Revenue 
Service  Restructuring  and  Reform  Act  of 
1998  and  the  Omnibus  ConsoUdated 
and  Emergency  Supplemental 
Appropriations  Act  of  1999;  The 
proposed  regulations  a^ect  persons 
required  to  report  capital  gain  from  an 
installment  sale  where  a  portion  of  the 
capital  gain  is  unrecaptured  section 
1250  gain  and  a  portion  is  adjusted  net 
capital  gain. 

DATES:  Written  comments  or  requests  for 
a  public  hearing  must  be  received  by 
April  22,  1999. 

ADDRESSES:  Send  submissions  to 
CC:DOM:CORP:R  (REG-1 10524-98), 


room  5226,  Internal  Revenue  Service, 
FOB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  In  the 
alternative,  submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:DOM;CORP:R  (REG-11 05 24-98), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW, 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 
tax^regs/comments.html. 
FOR  RIRTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Susan 
Kassell,  (202)  622-4930;  concerning 
submissions,  LaNita  VanDyke,  (202) 
622-7190  (not  toll-free  numbers). 
8UPPLBIENTART  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  relating  to 
the  taxation  of  capital  gains  on 
installment  sales  of  depreciable  real 
property. 

Prior  to  1997,  the  maximum  rate  on 
net  capital  gain  for  individuals  was  28 
percent.  In  the  Taxpayer  Relief  Act  of 
1997,  Public  Law  105-34  (111  Stat.  788, 
831)  (1997  Act),  Congress  amended 
section  1(h)  generally  to  reduce  the 
maximum  capital  gain  tax  rates  for 
individuals.  Certain  substantive  changes 
and  technical  corrections  to  section  1(h) 
were  enacted  as  part  of  the  Internal 
Revenue  Service  Restructuring  and 
Reform  Act  of  1998,  PubUc  Law  105- 
206  (112  Stat.  685),  including  the  repeal 
of  an  18-month  holding  period 
requirement  for  amounts  properly  taken 
into  account  after  December  31, 1997, 
and  by  the  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act,  1999,  Public  Law 
105-277  (112  Stat.  2681). 

As  amended,  section  1(h)  generally 
divides  net  capital  gain  into  three  rate 
groups  based  on  the  nature  of  the 
property,  the  nature  of  the  gain,  and  the 
holding  period  of  the  property. 

A  maximum  marginal  rate  of  28 
percent  applies  to  28-percent  rate  gain 
(28-percent  gain),  the  combination  of  (1) 
capital  gains  and  losses  irom  the  sale  or 
exchange  of  collectibles  held  for  more 
than  one  year,  (2)  an  amount  equal  to 
gain  excluded  from  income  on  the  sale 
or  exchange  of  certain  small  business 
stock  under  section  1202;  (3)  capital 
gains  and  losses  determined  under 
special  transition  rules  in  section 
l(h)(13)  for  certain  amounts  taken  into 


account  in  1997;  (4)  net  short-term 
capital  loss  for  the  tax  year;  and  (5)  any 
long-term  capital  loss  carryover  to  the 
tax  year  under  section  1212. 

A  maximum  marginal  rate  of  25 
percent  applies  to  unrecaptured  section 
1250  gain  (25-percent  gain),  which  is 
defined  in  section  1(h)(7)(A)  as  the 
amoimt  of  long-term  capital  gain  (not 
otherwise  treated  as  ordinary  income) 
that  would  be  treated  as  ordinary 
income  if  section  1250(b)(1)  included  all 
depreciation  and  the  applicable 
percentage  under  section  1250(a)  were 
100  percent,  reduced  by  any  net  loss  in 
the  28-percent  rate  category.  Effectively, 
the  amount  of  gain  taxed  at  25  percent 
is  the  amount  of  straight-line 
depreciation  allowed  for  the  property. 
Thus,  the  25-percent  rate  category 
partially  recaptures  such  depreciaticm, 
but  the  recapture  is  limited,  inter  alia, 
in  that  the  recapture  rate  may  be  less 
than  the  marginal  rates  that  apphed  to 
the  depreciation  deductions.  Section 
1(h)(7)(B)  limits  the  unrecaptured 
section  1250  gain  from  section  1231 
assets  for  any  tax  year  to  the  net  section 
1231  gain  for  that  year. 

A  maximum  marginal  rate  of  20 
{lercent  generally  applies  to  adjusted  net 
capital  gain  (20/10-percent  gain), 
defined  in  section  1(h)(4)  as  the  portion 
of  net  capital  gain  that  is  not  taxed  at 
the  28-percent  or  25-percent  rates. 
Under  section  1(h)(1)(B),  a  10-percent 
rate  applies  to  any  portion  of  adjusted 
net  capital  gain  that  would  otherwise  be 
taxed  at  a  15-percent  rate  if  capital  gains 
were  taxed  as  ordinary  income. 

For  amounts  properly  taken  into 
account  after  July  28, 1997,  and  before 
January  1,  1998,  an  18-month  holding 
period  is  required  to  obtain  the 
maximiun  25-percent,  20-percent,  or  10- 
percent  rates. 

Section  453  provides  that,  unless 
taxpayers  elect  out,  gain  from  an 
installment  sale  is  recognized  as 
payments  on  the  installment  obligation 
are  received.  Before  the  1997  Act, 
reporting  capital  gain  under  the 
installment  method  was  relatively 
straightforward:  the  capital  gain  portion 
of  each  payment  was  taxed  at  the 
maximum  capital  gain  rate  of  28 
percent.  Section  1(h)  provides  for 
multiple  rates,,  but  does  not  address  how 
to  treat  an  installment  sale  of 
depreciable  real  property  when  the  gain 
to  be  reported  consists  of  both  25- 
percent  gain  and  20/10-]>ercent  gain. 

Explanation  of  Provisions 

Front-Loaded  Allocation  of 
Unrecaptured  Section  J  250  Gain 

Under  the  proposed  regulations,  if  a 
portion  of  the  capital  gain  from  an 
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10-percent  gair 
received 


installment  salt  is  25-percent  gain  and 
a  portion  is  20/110- percent  gain,  the 
taxpayer  is  reqiired  to  take  the  25- 
percent  gain  into  account  before  the  20/ 
1 ,  as  payments  are 
(Beca  use  sales  that  result  in 
28-percent  gain  cannot  also  yield  25- 
percent  gain  or  20/10-percent  gain,  an 
allocation  rule  "or  28-percent  gain  is 
unnecessary.) 

A  front-loadqd  allocation  method  for 
25-percent  gaiil  is  generally  consistent 
with  the  statute .  under  which  20/10- 
percent  gain  (lb  at  is,  adjusted  net  capital 
gain)  is  defined  as  the  residual  category 
of  capital  gain  not  taxed  at  maximum 
rates  of  28  percent  or  25  percent.  The 
front-loaded  method  precludes 
taxpayers  from  pecognizing  some  20/10- 
percent  gain  frqm  an  installment  sale 
even  when  the  amount  ultimately 
recognized  proves  to  be  less  than  the 
amount  subjectjto  recapture  at  the  25- 
percent  rate.  Absent  a  front-loaded 
allocation  method  this  inappropriate 
result  could  ari^e.  for  example,  when  a 
taxpayer  later  cfisposes  of  an  installment 
obligation  at  a  discounted  price  or  when 
the  amount  to  he  received  is  contingent. 

The  IRS  and  Treasury  Department 
have  previousljf  adopted  analogous 
front-loaded  allocation  methods  with 
respect  to  installment  sales.  For 
example,  before  1984 — when  Congress 
enacted  sectioa453(i),  which  requires 
immediate  recognition  of  recapture  gain 
at  ordinary  rate^  under  sections  1245 
and  1250—  taxpayers  were  permitted  to 
defer  recognitidn  of  this  ordinary-rate 
recapture  gain  under  the  installment 
method.  Thus,  an  installment  payment 
could  contain  bpth  capital  gain  and  gain 
taxed  at  ordinairy  rates.  By  regulation,  a 
fixint-loaded  allocation  of  the  ordinary- 
rate  recapture  gain  was  required. 
§§  1.1245-6(d);[l.l250-l{c)(6).  See 
Dunn  Construciion  v.  United  States,  323 
F.  Supp.  440  (NTiD.  Ala.  1971) 
(upholding  §  l.i245-6(d)  as  "reasonable 
and  consistent  ^th  the  underlying 
statute"  and  a  vfalid  exercise  of  the 
regulatory  authority  under  section  453). 
See  also  §§  l.li*  1-1  (e)(6),  1.1252- 
1(d)(3),  1.1254-fl(d),  and  16A.1255- 
1(c)(3).  I 

Interaction  With  Section  1231 

Section  1(h)  also  does  not  address  the 
interaction  of  the  capital  gain  rates,  the 
installment  method,  and  the  rules  in 
section  1231.  S^tion  1231(a)  generally 
provides  that,  when  gains  from  the  sale 
or  exchange  of  property  used  in  a  trade 
or  business  exceed  losses  from  such 
property,  the  gains  and  losses  are 
treated  as  long-term  capital  gains  and 
losses.  Conversely,  when  section  1231 
losses  exceed  section  1231  gains,  the 
gains  and  losses  are  treated  as  ordinary. 


The  capital  nature  of  net  section  1231 
gain  is  subject  to  an  exception:  under 
section  1231(c),  net  section  1231  gain  is 
treated  as  ordinary  income  to  the  extent 
of  the  taxpayer's  non-recaptured  net 
section  1231  losses  for  the  preceding 
five  years. 

With  respect  to  the  interaction  of 
section  1231(c)  and  the  capital  gain 
rates,  the  IRS  and  Treasury  Department 
have  already  provided  that  section  1231 
gain  that  is  recharacterized  as  ordinary 
gain  imder  section  1231(c)  is  deemed  to 
consist  first  of  28-percent  gain,  then  25- 
percent  gain,  and  finally  20/10-percent 
gain.  See  Notice  97-59  (1997-45  IRB  7, 
8).  An  example  in  the  proposed 
regulations  illustrates  the  application  of 
this  principle  in  the  installment  sale 
context.  Consistent  with  this  treatment 
and  with  the  general  rule  that  25- 
percent  gain  is  front-loaded,  {mother 
example  in  the  proposed  regulations 
illustrates  that — in  a  year  in  which 
installment  gain  is  characterized  as 
ordinary  gain  under  section  1231(a) 
because  there  is  a  net  section  1231  loss 
for  the  year — the  gain  is  treated  as 
consisting  of  25-percent  gain  first, 
before  20/10-percent  gain,  for  purposes 
of  determining  how  much  25-percent 
gain  remains  to  be  taken  into  account  in 
later  payments. 

The  examples  in  the  proposed 
regulations — regarding  the  interaction  of 
sections  1(h),  453,  and  1231 — are 
specific  applications  of  the  general  rule 
that,  for  any  given  installment  payment, 
gain  from  all  previous  payments  is 
treated  as  consisting  first  of  25-percent 
gain,  rather  than  20/10-percent  gain,  in 
determining  how  much  of  each  category 
of  gain  remains  to  be  reported  with 
respect  to  current  and  subsequent 
payments.  Under  the  regulations,  in 
making  this  determination  it  is  generally 
irrelevant  how  such  prior  gain  was 
actually  reported  and  taxed.  For 
example,  an  installment  payment  that  is 
taxed  at  15  percent  because  the  taxpayer 
is  in  a  low  tax  bracket  may  be  treated 
as  consisting  of  25-percent  gain  (that  is, 
unrecaptured  section  1250  gain)  for 
allocation  purposes,  even  though  the 
gain  is  not  actually  taxed  at  25  percent. 
The  proposed  regulations  focus  on 
examples  involving  section  1231  since 
they  are  the  most  common. 

Treatment  of  Installment  Payments 
From  Sales  Prior  to  the  Effective  Date  of 
the  1997  Act 

The  capital  gains  provisions  of  the 
1997  Act  were  effective  for  taxable  years 
ending  after  May  6, 1997.  However,  the 
maximum  rate  of  28  percent  was  not 
reduced  for  gains  properly  taken  into 
account  before  May  7, 1997.  Under 
settled  authority,  originating  in  Snell  v. 


Commissioner,  97  F.2d  891  (5th  Cir. 
1938).  the  law  in  effect  when  an 
installment  payment  is  received 
controls  the  tax  treatment  of  the 
payment.  Unless  otherwise  provided, 
installment  payments  received  after  a 
change  in  the  law  are  taxed  under  the 
new  law,  whether  favorable  or 
unfavorable,  looking  back  to  the  original 
transaction  for  the  facts  necessary  to 
apply  the  changed  law.  In  Snell,  for 
example,  installment  payments  from 
what  was  a  capital  asset  in  the  sale  year 
were  taxed  as  ordinary  income  alter 
Congress  changed  the  definition  of  a 
capital  asset.  See  also  Estate  ofKeams 
V.  Commissioner,  73  T.C.  1223  (1980); 
Klein  v.  Commissioner,  42  T.C.  1000 
(1964);  Rev.  Rul.  79-22  (1979-1  CB 
275).  Congress  also  implicitly  has 
recognized  the  Snell  principle  by 
enacting  grandfather  exceptions  when 
the  application  of  Snell  would  be 
unfavorable.  For  example,  when 
Congress  extended  the  holding  period 
requirement  for  capital  gain  in  1976.  the 
legislation  specifically  excepted  from 
the  new,  harsher  requirements  post- 
1976  installment  gain  from  pre-1976 
sales. 

The  legislative  history  of  the  1997  Act 
reflects  the  Snell  principle,  providing 
that  section  1(h)  "generally  applies  to 
sales  and  exchanges  (and  installment 
payments  received)  after  May  6, 1997." 
Conf.  Rep.  105-220. 105th  Cong..  1st 
Sess.  382,  383  (1997).  Thus,  under  these 
settled  principles,  gain  on  installment 
payments  received  after  May  6, 1997, 
from  sales  on  or  before  that  date,  is 
taxed  at  the  new,  lower  maximum  rates 
of  25  percent,  20  percent,  or  10  percent 
if  it  qualifies  as  unrecaptured  section 
1250  gain  or  adjusted  net  capital  gain. 
However,  as  in  the  case  of  gain  from 
post -effective-date  sales,  section  1(h) 
does  not  specify  how  to  allocate  the  two 
categories  of  gain. 

The  proposed  regulations  provide  that 
the  capital  gain  rates  applicable  to 
installment  payments  that  are  received 
on  or  after  the  effective  date  of  the  1997 
Act  from  sales  prior  to  the  effective  date 
are  determined  as  if,  for  all  payments 
received  after  the  date  of  sale  but  before 
the  effective  date.  25-percent  gain  had 
been  taken  into  account  before  20/10- 
percent  gain.  This  approach  is 
consistent  with  the  Snell  principle  in 
that  it  provides  for  the  same  method  of 
allocation,  whether  the  sale  occurred 
before  or  after  the  effective  date  of  the 
1997  Act.  For  taxpayers  who  sold 
property  and  received  installment 
payments  before  the  effective  date  of  the 
1997  Act,  this  provision  is  favorable, 
since  it  generally  reduces  or  eliminates 
the  amount  of  25-percent  gain  to  be 
reported  on  installment  payments 
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received  after  the  effective  date.  The 
approach  is  also  simple — because  it  is 
generally  irrelevant  how  the  prior  gain 
was  actually  reported  and  taxed,  in  most 
cases  taxpayers  will  simply  calculate 
the  total  amount  of  25-percent  gain  on 
the  sale  and  subtract  from  that  all  gain 
previously  reported,  in  order  to  arrive  at 
the  amount  of  25-percent  gain 
remaining  to  be  reported. 

Treatment  of  Installment  Payments 
Received  Between  the  Effective  Date  of 
the  Statute  and  the  Effective  Date  of  the 
Final  Regulations 

The  proposed  regulations  also  address 
the  treatment  of  gain  in  installment 
payments  that  are  received  during  the 
period  between  the  effective  date  of 
section  1(h)  and  the  effective  date  of  the 
final  regulations.  The  proposed 
regulations  provide  that,  in  the  event 
the  ciunulative  amount  of  25-percent 
gain  actually  reported  in  installment 
payments  received  during  this  period 
was  less  than  the  amount  that  would 
have  been  reported  using  the  front- 
loaded  allocation  method  of  the 
regulations,  the  amoimt  of  25-percent 
gain  actually  reported,  rather  than  an 
amount  determined  under  a  front- 
loaded  allocation  method,  must  be  used 
in  determining  the  amount  of  25-percent 
gain  that  remains  to  be  reported.  This 
provision  ensures  that  taxpayers  cannot 
underreport  the  total  amount  of  25- 
percent  gain  by  taking  inconsistent 
positions  with  respect  to  payments 
received  before  and  after  the  effective 
date  of  the  regulations.  By  providing  for 
this  rule,  no  inference  is  intended  that 
any  allocation  method  other  than  the 
method  provided  for  by  the  regulations 
was  a  reasonable  interpretation  of 
section  1(h)  in  this  context.  However, 
the  IRS  will  not  challenge  the  use  of  a 
pro  rata  allocation  method — ^that  is,  a 
method  under  which  the  amounts  of  25- 
percent  gain  and  20/10-percent  gain  in 
each  installment  payment  bear  the  same 
relationship  as  the  total  amounts  of  25- 
percent  and  20/10-percent  gain  to  be 
reported  on  the  sale — for  installment 
payments  received  before  the  effective 
date  of  the  final  regulations,  if  the 
taxpayer  used  the  same  pro  rata  method 
for  all  installment  payments  during 
such  period. 

Proposed  Effective  Date 

The  regulations  are  proposed  to  be 
effective  for  payments  properly  taken 
into  account  after  the  date  the 
regulations  are  published  as  final 
regulations  in  the  Federal  Register. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 


significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procediu^  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and,  because  the  regulations 
do  not  impose  a  requirement  for  the 
collection  of  information  on  small 
entities,  the  Regulatory  FlexibiUty  Act 
(5  U.S.C.  chapter  6)  does  not  apply. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  this  notice  of 
proposed  rulemaking  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
conunent  on  its  impact  on  small 
business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  The  IRS  and  Treasury 
Department  request  comments  on  the 
clarity  of  the  proposed  rules  and  how 
they  can  be  made  easier  to  understand. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  may  be  scheduled  if  requested 
in  writing  by  a  person  that  timely 
submits  written  comments.  If  a  public 
hearing  is  scheduled,  notice  of  the  date, 
time,  and  place  for  the  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Susan  Kassell  and  Rob 
Laudeman,  Office  of  the  Assistant  Chief 
Counsel  (Income  Tax  &  Accounting). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendment  to  the 
Regulations 

Accordingly,  the  IRS  proposes  to 
amend  26  CFR  part  1  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *   * 

Par.  2.  Section  1.453-12  is  added  to 
read  as  follows: 


§  1.453-12    Allocation  of  unrecaptured 
section  1250  gain  reported  on  the 
Installment  method. 

(a)  General  rule.  Unrecaptured  section 
1250  gain,  as  defined  in  section  1(h)(7), 
is  reported  on  the  installment  method  if 
that  method  otherwise  applies  under 
section  453  or  453A  and  the 
corresponding  regulations.  If  gain  from 
an  installment  sale  includes 
unrecaptured  section  1250  gain  and 
adjusted  net  capital  gain  (as  defined  in 
section  1(h)(4)),  the  unrecaptured 
section  1250  gain  is  taken  into  account 
before  the  adjusted  net  capital  gain. 

(b)  Installment  payments  from  sales 
before  May  7,  1997.  The  amount  of 
unrecaptured  section  1250  gain  in  an 
installment  payment  that  is  properly 
taken  into  account  after  May  6,  1997, 
from  a  sale  before  May  7,  1997,  is 
determined  as  if,  for  all  payments 
properly  taken  into  account  after  the 
date  of  sale  but  before  May  7.  1997, 
unrecaptured  section  1250  gain  had 
been  taken  into  account  before  adjusted 
net  capital  cain. 

(c)  Installment  payments  received 
after  May  6,  1997,  and  before  the 
effective  date  of  the  final  regulations.  If 
the  amount  of  unrecaptured  section 
1250  gain  in  an  installment  payment 
that  is  properly  teiken  into  account  after 
May  6, 1997,  and  before  the  effective 
date  of  the  final  regulations,  is  less  than 
the  amount  that  would  have  been  taken 
into  account  under  this  section,  the 
lesser  amount  is  used  to  determine  the 
amount  of  unrecaptured  section  1250 
gain  that  remains  to  be' taken  into 
account. 

(d)  Examples.  In  each  example,  the 
taxpayer,  an  individual  whose  taxable 
year  is  the  calendar  year,  does  not  elect 
out  of  the  installment  method.  The 
installment  obligation  bears  adequate 
stated  interest,  and  the  property  sold  is 
real  property  held  in  a  trade  or  business 
that  qualifies  as  both  section  1231 
property  and  section  1250  property.  In 
all  taxable  years,  the  taxpayer's  marginal 
tax  rate  on  ordinary  income  is  28 
percent.  The  following  examples 
illustrate  the  rules  of  this  section: 

Example  J.  General  rule.  This  example 
illustrates  the  rule  of  paragraph  (a)  of  this 
section. 

(i)  In  1998.  A  sells  property  for  SIO.OOO,  to 
be  paid  in  ten  equal  annual  installments 
beginning  on  December  1. 1998.  A  originally 
purchased  the  property  for  55,000,  held  the 
property  for  several  years,  and  took  straight- 
line  depreciation  deductions  in  the  amount 
of  $3,000.  In  each  of  the  years  1998-2007,  A 
has  no  other  capital  or  section  1231  gains  or 
losses. 

(ii)  A's  adjusted  basis  at  the  time  of  the  sale 
is  $2,000.  Of  A's  S8,000  of  section  1231  gain 
on  the  sale  of  the  properiy,  S3 ,000  is 
attributable  to  prior  straight-line  depreciation 
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deductions  and  i^  unrecaptured  section  1250 
gain.  The  gain  oi)  each  installment  payment 
is  $800. 

(iii)  As  illustrated  in  the  following  table,  A 
takes  into  accoui  it  the  unrecaptured  section 


1250  gain  first.  Therefore,  the  gain  on  A's 
first  three  payments,  received  in  1998, 1999. 
and  2000,  is  taxed  at  25  percent.  Of  the  $800 
of  gain  on  the  fourth  pwyment,  received  in 
2001.  $600  is  taxed  at  25  percent  and  the 


remaining  $200  is  taxed  at  20  percent.  The 
gain  on  A's  remaining  six  installment 
payments  is  taxed  at  20  percent.  The  table  is 
as  follows: 


1998 


1999 


2000 


2001 


2002 


2003-2007 


Total  gain 


Installnient  gain 
Taxed  at  25%  ... 
Taxed  at  20%  ... 
Remaining  to  be 


800 
800 


800 
800 


800 
800 


800 
600 
200 


800 
800 


4000 
4000 


8000 
3000 
5000 


taxed  at  25% 


2200 


1400 


600 


Example  2.  Im  tallment  payments  from 
sales  prior  to  May  7,  1997.  This  example 
illustrates  the  rule  of  paragraph  (b)  of  this 
section.  1 

(i)  The  facts  ar^  the  same  eis  in  Example  1 
except  that  A  solii  the  property  in  1994, 


received  the  first 


installment  paynients  on  December  1, 1994, 


and  had  no  other 
gains  or  losses  in 


1994 

1995 

1996 

1997 

1998 

1999-2003 

Total  gain 

Installnfient  gain 
Taxed  at  28%  ... 

800 
800 

800 
800 

800 
800 

800 

600 
200 

800 

4000 

8000 

2400 

Taxed  at  25%  ..., 

sob 

600 

Taxed  at  20%  ..., 

4000 

5000 

Remaining  to  be 

axed  at  25% 

2200 

1400 

600 

of  the  ten  annual 


capital  or  section  1231 
the  years  1994-2003. 


(ii)  As  in  Example  J,  of  A's  $8000  of  gain 
on  the  sale  of  the  property,  $3000  was 
attributable  to  prior  straight-line  depreciation 
deductions  and  is  unrecaptured  section  1250 
gain. 

(iii)  As  illustrated  in  the  following  table, 
A's  First  three  payments,  in  1994, 1995,  and 
1996,  were  received  before  May  7,  1997,  and 
taxed  at  28  percent.  Under  the  rule  described 
in  paragraph  (b)  of  this  section,  A  determines 
the  allocation  of  unrecaptured  section  1250 


gain  for  each  installment  payment  after  May 
6, 1997,  by  taking  unrecaptured  section  1250 
gain  into  account  first,  treating  the  general 
rule  of  paragraph  (a)  of  this  section  as  having 
applied  since  the  time  the  property  was  sold, 
in  1994.  Consequently,  of  the  $800  of  gain  on 
the  fourth  payment,  received  in  1997,  $600 
is  taxed  at  25  percent  and  the  remaining  $200 
is  taxed  at  20  percent.  The  gain  on  A's 
remaining  six  installment  payments  is  taxed 
at  20  percent.  The  table  is  as  follows: 


Example  3.  Effect  of  section  J  231(c) 
recapture.  This  e  cample  illustrates  the  rule  of 
paragraph  (a)  of  t  lis  section  when  there  are 
non-recaptured  net  section  1231  losses,  as 
defined  in  section  1231(c)(2],  from  prior 
years. 

(i)  The  facts  ani  the  same  as  in  Example  1, 
except  that  in  19$8  A  has  non-recaptured  net 
section  1231  losses  from  the  previous  four 
years  of  $1000. 

(ii)  As  illustrated  in  the  table  at  the  end  of 
this  example,  in  1998,  all  of  A's  $800 
installment  gain  s  recaptured  as  ordinary 
income  under  section  1231(c).  Under  the  rule 


described  in  paragraph  (a)  of  this  section,  for 
purposes  of  determining  the  amount  of 
unrecaptured  section  1250  gain  remaining  to 
be  taken  into  account,  the  $800  recaptured  as 
ordinary  income  under  section  1231(c)  is 
treated  as  reducing  unrecaptured  section 
1250  gain,  rather  than  adjusted  net  capital 
gain.  Therefore,  A  has  $2200  of  unrecaptured 
section  1250  gain  remaining  to  be  taken  into 
account. 

(iii)  In  1999,  A's  installment  gain  is  taxed 
at  two  rates.  First,  $200  is  recaptured  as 
ordinary  income  under  section  1231(c). 
Second,  the  remaining  $600  of  gain  on  A's 


1999  installment  payment  is  taxed  at  25 
percent.  Because  the  full  $800  of  gain 
reduces  unrecaptured  section  1250  gain,  A 
has  $1400  of  unrecaptured  section  1250  gain 
remaining  to  be  taken  into  account. 

(iv)  The  gain  on  A's  installment  payment 
received  in  2000  is  taxed  at  25  percent.  Of 
the  $800  of  gain  on  the  fourth  payment, 
received  in  2001,  $600  is  taxed  at  25  percent 
and  the  remaining  $200  is  taxed  at  20 
percent.  The  gain  on  A's  remaining  six 
installment  payments  is  taxed  at  20  percent. 
The  table  is  as  follows: 


Installment  gain 

Taxed  at  ordin^  rates  under  section 

1231(c) 

Taxed  at  25% 
Taxed  at  20% 
Renriaining    non-recaptured    net    section 

1231  losses 
Remaining  to  tw  taxed  at  25% 


1998 


800 
800 


200 
2200 


1999 


800 

200 
600 


1400 


2000 


800 


800 


600 


2001 


800 


600 
200 


2002 


800 


800 


2003-2007 


4000 


4000 


Total  gain 


8000 

1000 
2000 
5000 


Example  4.  Effkct  of  a  net  section  1231 
loss.  This  example  illustrates  the  application 
of  paragraph  (a)  qf  this  section  when  there  is 
a  net  section  123^  loss. 

(i)  The  facts  an  the  same  as  in  Example  1 
except  that  A  has  section  1231  losses  of 
$1000  in  1998. 

(ii)  In  1998,  A'i  section  1231  installment 
gain  of  $800  does  not  exceed  A's  section 
1231  losses  of  $1000.  Therefore,  A  has  a  net 


section  1231  loss 


of  $200.  As  a  result,  under 


section  1231(a)  all  of  A's  section  1231  gains 


and  losses  are  treated  as  ordinary  gains  and 
losses.  As  illustrated  in  the  table  at  the  end 
of  this  example,  A's  entire  $800  of 
installment  gain  is  ordinary  gain.  Under  the 
rule  described  in  paragraph  (a)  of  this 
section,  for  purposes  of  determining  the 
amount  of  unrecaptured  section  1250  gain 
remaining  to  be  taken  into  account,  A's  $800 
of  ordinary  section  1231  installment  gain  in 
1998  is  treated  as  reducing  unrecaptured 
section  1250  gain.  Therefore,  A  has  $2200  of 


unrecaptured  section  1250  gain  remaining  to 
be  taken  into  account. 

(iii)  In  1999,  A  has  $800  of  section  1231 
installment  gain,  resulting  in  a  net  section 
1231  gain  of  $800.  A  also  has  $200  of  non- 
recaptured  net  section  1231  losses.  The  $800 
gain  is  taxed  at  two  rates.  First,  $200  is  taxed 
at  ordinary  rates  under  section  1231(c), 
recapturing  the  $200  net  section  1231  loss 
sustained  in  1998.  Second,  the  remaining 
$600  of  gain  on  A's  1999  instalbnent 
payment  is  taxed  at  25  f)ercent.  As  in 
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Example  3,  the  $200  of  section  1231(c)  gain 
is  treated  as  reducing  unrecaptured  section 
1250  gain,  rather  than  adjusted  net  capital 
gain.  Therefore,  A  has  $1400  of  unrecaptured 
section  1250  gain  remaining  to  be  taken  into 
account. 


(iv)  The  gain  on  A's  installment  payment 
received  in  2000  is  taxed  at  25  percent, 
reducing  the  remaining  unrecaptured  section 
1250  gain  to  $600.  Of  the  $800  of  gain  on  the 
fourth  payment,  received  in  2001,  $600  is 
taxed  at  25  percent  and  the  remaining  $200 


is  taxed  at  20  percent.  The  gain  on  A's 
remaining  six  installment  payments  is  taxed 
at  20  p»ercent.  The  table  is  as  follows: 


1998 


1999 


2000 


2001 


2002 


2003-2007 


Total  gain 


Installment  gain 

Ordinary  gain  under  section  1231(a)  

Taxed  at  ordinary  rates  under  section 

1231(c) 

Taxed  at  25% 

Taxed  at  20% 

Net  section  1231  loss  

Remaining  to  be  taxed  at  25%  


800 
800 


800 


800 


800 


800 


4000 


200 
600 


800 


200 
2200 


600 
200 


800 


4000 


8000 
800 

200 
2000 
5000 


1400 


600 


(e)  Effective  date.  This  section  applies 
to  installment  payments  properly  iaken 
into  account  after  the  date  these 
regulations  are  published  as  final 
regulations  in  the  Federal  Register. 
Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
(FR  Doc.  99-1148  Filed  1-21-99;  8:45  am] 

BILUNO  CODE  483O-01-U 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  301 
[REG-11 6824-98] 
RIN  1545-AW91 

Notice  and  Opportunity  for  Hearing 
Upon  Filing  of  Notice  of  Lien 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations  and  notice  of  pubUc  hearing. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  relating  to  the  notification 
required  to  be  provided  to  any  taxpayer 
named  in  a  notice  of  lien  imder  section 
6323.  The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  This 
document  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  and  electronic  comments 
must  be  received  by  April  22,  1999. 
Outlines  of  topics  to  be  discussed  at  the 
public  hearing  scheduled  for  June  15, 
1999,  at  10  a.m.  must  be  received  by 
June  1, 1999. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-116824-«8), 
room  5226,  Internal  Revenue  Service, 
FOB  7604,  Ben  Franklin  Station, 


Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REO 
116824-98),  Coiuier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://wvvw.irs.ustreas.gov/prod/ 

tax regs/comments.html.  The  public 

hearing  will  be  held  in  room  2615, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  hearing,  submission  of 
written  comments,  and  to  be  placed  on 
the  building  access  list  to  attend  the 
hearing,  Michael  L.  Slaughter  (202)  622- 
7180;  concerning  the  regulations, 
Jerome  D.  Sekula  (202)  622-3610  (not 
toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
ihe  Federal  Register  provide  rules 
relating  to  the  notification  required  to  be 
provided  to  any  taxpayer  named  in  a 
notice  of  lien  under  section  6323.  The 
text  of  those  regulations  also  serves  as 
the  text  of  these  proposed  regulations. 
The  preamble  to  the  temporary 
regulations  explains  the  temporary 
regulations  and  these  proposed 
regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EG  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 


regulations  and,  because  these 
regulations  do  not  impose  on  small 
entities  a  collection  of  information 
requirement,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
electronic  and  written  comments  (a 
signed  original  and  eight  (8)  copies)  that 
are  submitted  timely  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying.  The  IRS  and 
Treasury  Department  specifically 
request  comments  on  the  clarity  of  the 
proposed  rule  and  how  it  may  be  made 
easier  to  understand. 

A  public  hearing  has  been  scheduled 
for  June  15,  1999.  at  10  a.m.  in  room 
2615  of  the  Internal  Revenue  Building, 
1111  Constitution  Avenue  NW., 
Washington,  DC.  Due  to  building 
security  procedures,  visitors  must  enter 
at  the  10th  Street  entrance,  located 
between  Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  euea  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  a  visitor's 
name  placed  on  the  building  access  fist 
to  attend  the  hearing,  see  the  FOR 
FURTHER  INFORMATION  CONTACT  capUon 
of  this  preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  piesent  oral 
conunents  at  the  hearing  must  submit 
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electronic  or  wi  tten  comments  by  April 
22.  1999  and  an]  outline  of  the  topics  to 
be  discussed  and  the  time  to  be  devoted 
to  each  topic  (a  signed  original  and  eight 
(8)  copies)  by  Jiiie  1, 1999. 

An  agenda  showing  the  scheduUng  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  requests  to  speak 
has  passed.  Copies  of  the  agenda  will  be 
available  free  of]  charge  at  the  hearing. 

Drafting  Infomnation 

The  principal  author  of  this  regulation 
is  Jerome  D.  Sekula,  Office  of  Assistant 
Chief  Counsel  ((^neral  Litigation). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  U  26  CFR  Part  301 

Employment  ^es,  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reponting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  M  CFR  part  301  is 
proposed  to  bis  amended  as  follows: 

PART  301— Pr6cEDURE  AND 

administrati6n 

Paragraph  1. '  fhe  authority  citation 
for  part  301  continues  tdTread  in  part  as 
follows: 

Authority:  26  U  S.C.  7805  *   •   * 

Par.  2.  Section  301.6320-1  is  added  to 
read  as  follows:  §301.6320-1  Notice 
and  opportunity^  for  hearing  upon  filing 
of  notice  of  Federal  tax  lien. 
(The  text  of  this  {proposed  section  is  the 
same  as  the  text  iof  §  301.6320-lT 
pubhshed  elsewhere  in  this  issue  of  the 
Federal  Registeir.] 
Robert  E.Weiuel,  I 

Deputy  Commissioner  of  Internal  Revenue. 
|FR  Doc.  99-1415  Filed  1-19-99;  10:56  am) 

BILLMQ  CODE  4a30-M-U 


DEPARTMENT  6f  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  301 

[REG-1 17620-081 

RIN  1545-AW90 

Notice  and  Opportunity  for  Hearing 
Before  Levy 

agency:  Intemai  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-referenfe  to  temporary 
regulations  and :  lotice  of  pubhc  hearing. 


SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  relating  to  notice  to 
taxpayers  of  a  right  to  a  hearing  before 
levy.  The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  This 
document  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  and  electronic  comments 
must  be  received  by  April  22,  1999. 
Outlines  of  topics  to  be  discussed  at  the 
pubhc  hearing  scheduled  for  June  15, 
1999,  at  10  a.m.  must  be  received  by 
June  1,  1999. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-1 17620-98), 
room  5226,  Intemai  Revenue  Service, 
FOB  7604,  Ben  Franklin  Station. 
Washington,  DC  20044.  Submissions 
may  be  hand  deUvered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
117620-98),  Courier's  Desk,  Intemai 
Revenue  Service,  1111  Constitution 
Avenue  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 

tax regs/comments.html.  The  public 

hearing  will  be  held  in  room  2615. 
Intemai  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  hearing,  submission  of 
written  comments,  and  to  be  placed  on 
the  building  access  list  to  attend  the 
hearing,  Michael  L.  Slaughter  (202)  622- 
7180;  conceming  the  regulations, 
Jerome  D.  Sekula  (202)  622-3610  (not 
toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  provide  mles 
relating  to  notice  to  taxpayers  of  a  right 
to  a  hearing  before  levy.  The  text  of 
those  regulations  also  serves  as  the  text 
of  these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  temporary  regulations  and 
these  proposed  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 


the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations  and,  because  these 
regulations  do  not  impose  on  small 
entities  a  collection  of  information 
requirement,  the  Regulatory  FlexibiUty 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Intemai  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
electronic  and  written  comments  (a 
signed  original  and  eight  (8)  copies)  that 
are  submitted  timely  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying.  The  IRS  and 
Treasury  Department  specifically 
request  comments  on  the  clarity  of  the 
proposed  rule  and  how  it  may  be  made 
easier  to  understand. 

A  public  hearing  has  been  scheduled 
for  June  15, 1999,  at  10  a.m.  in  room 
2615  hitemal  Revenue  Building,  1111 
Constitution  Avenue  NW.,  Washington, 
DC.  Due  to  building  security 
procedures,  visitors  must  enter  at  the 
10th  Street  entrance,  located  between 
Constitution  £md  Pennsylvania 
Avenues.  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  a  visitor's 
name  placed  on  the  building  access  list 
to  attend  the  hearing,  see  the  FOR 
FURTHER  INFORMATION  CONTACT  caption 
of  this  preamble. 

The  mles  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
electronic  or  written  comments  by  April 
22,  1999  and  an  outline  of  the  topics  to 
be  discussed  and  the  time  to  be  devoted 
to  each  topic  (a  signed  original  and  eight 
(8)  copies)  by  June  1,  1999. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  requests  to  speak 
has  passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  this  regulation 
is  Jerome  D.  Sekula,  Office  of  Assistant 
Chief  Counsel  (General  Litigation). 
However,  other  personnel  from  the  IRS 
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and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes,  Estate  taxes, 
Excise  taxes,  Gift  tcixes,  Income  taxes, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
proposed  to  be  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *   * 

Par.  2.  Section  301.6330-1  is  added  to 
read  as  follows: 

§  301 .6330-1    Notice  and  opportunity  for 
hearing  prior  to  levy. 

(The  text  of  this  proposed  section  is  the 

same  as  the  text  of  §  301.6330-lT 

published  elsewhere  in  this  issue  of  the 

Federal  Register.] 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

|FR  Doc.  99-1413  Filed  1-19-99;  10:56  am] 

BILUNO  CODE  4830-«1-U 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2510 
RIN  1210-nAA48 

Plans  Established  or  Maintained 
Pursuant  to  Collective  Bargaining 
Agreements  Under  Section  3(40)(A)  of 
ERISA 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  meeting. 

summary:  The  Department  of  Labor's 
(Department)  ERISA  Section  3(40) 
Negotiated  Rulemaking  Advisory 
Committee  (Committee)  was  established 
under  the  Negotiated  Rulemaking  Act  of 
1990  and  the  Federal  Advisory 
Committee  Act  (the  FACA)  to  develop  a 
proposed  rule  implementing  the 
Employee  Retirement  Income  Security 
Act  of  1974,  as  amended,  29  U.S.C. 
1001-1461  (ERISA).  The  purpose  of  the 
proposed  rule  is  to  establish  a  process 
and  criteria  for  a  finding  by  the 
Secretary  of  Labor  that  an  agreement  is 
a  collective  bargaining  agreement  for 
purposes  of  section  3(40)  of  ERISA.  The 


proposed  rule  will  also  provide 
guidance  for  determining  when  an 
employee  benefit  plan  is  established  or 
maintained  under  or  pursuant  to  such 
an  agreement.  Employee  benefit  plans 
that  are  established  or  maintained  for 
the  purpose  of  providing  benefits  to  the 
employees  of  more  than  one  employer 
are  "multiple  employer  welfare 
arrangements"  (MEW As)  under  section 
3(40)  of  ERISA,  and  therefore  are  subject 
to  certain  state  laws,  unless  they  meet 
one  of  the  exceptions  set  forth  in  section 
3(40)(A).  At  issue  in  this  regulation  is 
the  exception  for  plans  or  arrangements 
that  are  established  or  maintained  under 
one  or  more  agreements  which  the 
Secretary  finds  to  be  collective 
bargaining  agreements.  It  is  the  view  of 
the  Department  that  it  is  necessary  to 
distinguish  organizations  that  provide 
benefits  through  collectively  bargained 
employee  representation  from 
organizations  that  are  primarily  in  the 
business  of  marketing  commercial 
insurance  products. 
DATES:  The  Committee  will  meet  from 
9:00  a.m.  to  approximately  5:00  p.m.  on 
each  day  on  Tuesday,  February  9  and 
Wednesday,  February  10,  1999. 
ADDRESSES:  This  Committee  meeting 
will  be  held  in  Room  S-4215, 
Conference  Room  A/B,  at  the  offices  of 
the  U.S.  Department  of  Labor,  200 
Consitution  Avenue,  NW,  Washington, 
DC  20210.  All  interested  parties  are 
invited  to  attend  this  public  meeting. 
Seating  is  limited  and  will  be  available 
on  a  first-come,  first-serve  basis. 
Individuals  with  disabiUties  wishing  to 
attend  should  contact,  at  least  4 
business  days  in  advance  of  the 
meeting,  Patricia  Arzuaga,  Office  of  the 
Solicitor,  Plan  Benefits  Security 
Division,  U.S.  Department  of  Labor, 
Room  N-4611,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210 
(telephone  (202)  219-4600;  fax  (202) 
219-7346),  if  special  accommodations 
are  needed.  The  date,  location  and  time 
for  subsequent  Committee  meetings  will 
be  announced  in  advance  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Arzuaga,  Office  of  the  Solicitor, 
Plan  Benefits  Security  Division,  U.S. 
Department  of  Labor,  Room  N— 4611, 
200  Constitution  Avenue,  NW, 
Washington,  DC  20210  (telephone  (202) 
219-4600;  fax  (202)  219-7346).  This  is 
not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Minutes  of 
all  public  meetings  and  other 
documents  made  available  to  the 
Committee  will  be  available  for  public 
inspection  and  copying  in  the  Public 
Documents  Room,  Pension  and  Welfare 
Benefits  Administration,  U.S. 


Department  of  Labor,  Room  N-5638, 
200  Constitution  Avenue,  NW, 
Washington,  DC  from  8:30  a.m.  to  5:30 
p.m.  Any  written  comments  on  these 
minutes  should  be  directed  to  Patricia 
Arzuaga,  Office  of  the  SoUdtor,  Plan 
Benefits  Security  Division,  U.S. 
Department  of  Labor,  Room  N-4611, 
200  Constitution  Avenue,  NW, 
Washington,  DC  20210  (telephone  (202) 
219-4600;  fax  (202)  219-7346).  This  is 
not  a  toll-free  number. 

Agenda 

The  Committee  will  first  adopt  the 
minutes  of  the  previous  meeting.  The 
Committee  will  then  continue  to  discuss 
the  possible  elements  of  a  process  and 
potential  criteria  for  a  finding  by  the 
Secretary  of  Labor  that  an  agreement  is 
a  collective  bargaining  agreement  for 
purposes  of  section  3(40)  of  ERISA. 
Discussion  of  these  issues  is  intended  to 
help  the  Committee  members  define  the 
scope  of  a  possible  proposed  rule. 

Members  of  the  public  may  file  a 
written  statement  pertaining  to  the 
subject  of  this  meeting  by  submitting  15 
copies  on  or  before  Tuesday,  February  2, 
1999  to  Patricia  Arzuaga,  Office  of  the 
SoUcitor,  Plan  Benefits  Secvuity 
Division,  U.S.  E)epartment  of  Labor, 
Room  N-4611,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 
Individuals  or  representatives  wishing 
to  address  the  Committee  should 
forward  their  request  to  Ms.  Arzuaga  or 
telephone  (202)  219-4600.  During  each 
day  of  the  negotiation  session,  time 
permitting,  there  shall  be  time  for  oral 
pubhc  comment.  Members  of  the  public 
are  encouraged  to  keep  oral  statements 
brief,  but  extended  written  statements 
may  be  submitted  for  the  record. 

Organizations  or  individuals  may  also 
submit  written  statements  for  the  record 
without  presenting  an  oral  statement.  1 5 
copies  of  such  statements  should  be  sent 
to  Ms.  Arzuaga  at  the  address  above. 
Papers  will  be  accepted  and  included  in 
the  record  of  the  meeting  if  received  on 
or  before  February  2,  1999. 

Signed  at  Washington,  DC,  this  15th  day  of 
January,  1999. 

Leslie  Kramerich, 

Deputy  Assistant  Secretary  for  Policy,  Pension 
and  Welfare  Benefits  Administration. 
[FR  Doc.  99-1464  Filed  1-21-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33CFRPart1i: 
[CQO05-0a-111] 
RIN2115-nAE47 

Drawbridge  Operation  Regulations; 
Debbles  Creek,  New  Jersey 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  af  proposed  rulemaking. 


Coast 


reju 


£t 


SUMMARY:  The 
to  change  the 
operation  of  the 
highway  bridge, 
Debbies  Creek 
Jersey.  The 
provide  the 
except  that  from 
March  31,  a  24 
would  be 
intended  to  re 
the  burden  of 
staff  the  bridge 
there  are  few  or 
openings,  while 
reasonable  need  i 
addition,  the  Co^st 


prop  osal 
curi  Bnt 


requir  jd 


u  ve 


ha  ving 


enumeration  an(  I 
current  regulatic  n 
consistency. 
DATES:  Comments 
or  before  March 


Guard  is  proposing 
lations  governing  the 
Monmouth  County 
at  mile  0.4,  across 
Manasquan,  New 
would  continue  to 
opening  schedule, 
January  1  through 
our  advance  notice 
.  This  change  is 
the  bridge  owner  of 
a  bridge  tender 
uring  periods  when 
no  requests  for 
still  providing  for  the 
of  navigation.  In 

Guard  proposes 
rewording  of  the 
to  ensure  clarity  and 


must  be  received  on 
E3.  1999. 


ADDRESSES:  Comments  may  be  mailed  to 
Commander  (Aawb),  USCG  Atlantic 
Area,  Federal  Bi  ilding,  4th  Floor,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004,  or  may  be  hand-delivered 
to  the  same  addiess  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
number  is  (757)  p98-€222.  Comments 
will  become  part  of  this  docket  and  will 
be  available  for  ihspection  and  copying 
at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Deaton,  Bridge  Administrator,  USCG 
Atlantic  Area,  (757)  398-6222. 
SUPPLEMENTARY  I NF0MAT10N: 

Request  for  Conynents 

The  Coast  Guak°d  encourages 
interested  persoi  is  to  participate  in  this 
rulemaking  by  submitting  written  views, 
comments,  data.ior  arguments.  Persons 
submitting  comments  should  include 
their  names  and  addresses  and  should 
identify  this  rulejnaking  (CGD05-98- 
111).  Commente^s  should  identify  the 
specific  section  <ff  this  proposed  rule  to 
which  each  comment  applies,  and  give 
reasons  for  each  Comment.  The  Coast 
Guard  requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  suitable  for  copying 


and  electronic  filing.  If  that  is  not 
practical,  a  second  copy  of  any  bound 
material  is  requested.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  The 
Coast  Guard  will  consider  all  comments 
received  during  the  comment  period.  It 
may  change  this  proposed  rule  in  view 
of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  address  listed 
under  ADDRESSES.  The  request  should 
include  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  annoimced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

The  Monmouth  County  highway 
bridge  is  owned  and  operated  by  the 
Board  of  Chosen  Freeholders  of  the 
County  of  Monmouth  (BCFCM)  in  New 
Jersey.  Title  33  Code  of  Federal 
Regulations  (CFR)  Part  117.715  requires 
the  bridge  to  open  on  signal,  except  that, 
ft"om  Memorial  Day  through  Labor  Day 
from  7  a.m.  to  8  p.m.,  the  draw  need  be 
opened  only  on  the  hour  and  the  half 
hour  if  any  vessels  are  waiting  to  pass. 

The  BCFCM  has  requested  a  change  in 
the  regulation  to  require  a  24  hour 
advance  notice  for  bridge  openings  ft-om 
January  1  through  March  31.  Bridge  logs 
from  1989  through  1997  revealed  a  total 
of  496  bridge  openings  in  the  months  of 
January,  February  and  March.  During 
this  period,  bridge  tenders  received  an 
average  of  approximately  18  bridge- 
opening  requests  per  month. 
Considering  the  minimal  number  of 
openings  identified  by  the  bridge  logs, 
the  Coast  Guard  believes  that  the 
proposed  changes  will  more  fairly 
balance  the  competing  needs  of 
vehicular  and  vessel  traffic.  The  Coast 
Guard  also  believes  that  enumeration 
and  rewording  would  clarify  the  current 
regulation. 

Discussion  of  Proposed  Amendments 

The  Coast  Guard  proposes  to  amend 
33  CFR  117.715  by  inserting  a  new 
provision  requiring  a  24  hour  advtuice 
notice  for  bridge  openings  from  January 
1  through  March  31.  Additionally,  to 
ensure  clarity  and  consistency  of  the 
operating  regulation,  the  text  of  the 
current  33  CFR  117.715  would  be 
enumerated  and  reworded. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866  and  does  not 


require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
reached  this  conclusion  based  on  the 
fact  that  the  proposed  changes  will  not 
prevent  mariners  from  transiting  the 
bridge,  but  merely  require  mariners  to 
plan  their  transits  and  to  timely  contact 
the  bridge  tender  to  provide  the  24 
hours  advance  notice. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  U.S.  Coast  Guard 
must  consider  whether  this  proposed 
rule,  if  adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  independently 
owned  and  operated  businesses  which 
are  not  dominant  in  their  fields  and  that 
otherwise,  qualify  as  "small  buiness 
concerns"  under  Section  3  of  the  Small 
Business  Act  (15  U.S.C.  632).  Because  it 
expects  the  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposed 
rule,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3510-3520). 

Federalism 

The  Coast  Guard  analyzed  this  action 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  has  determined  that  this 
proposed  regulation  will  not  raise 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  figure  2-1, 
paragraph  (32)(e)  of  Commandant 
Instruction  M16475.1C  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation 
based  on  the  fact  that  this  is  a 
promulgation  of  an  operating  regulation 
for  a  drawbridge.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  in  the 
rulemaking  docket. 
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List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  Section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Section  117.715  is  revised  to  read 
as  follows: 

§117.715    Dabbles  Creek. 

(a)  The  draw  of  the  Monmouth 
County  highway  bridge,  mile  0.4  at 
Manasquan,  shall  open  on  signal,  except 
as  follows: 

(1)  From  January  1  through  March  31, 
the  draw  need  open  only  if  at  least  24 
hours  advance  notice  is  given. 

(2)  From  Memorial  Day  through  Labor 
Day  from  7  a.m.  to  8  p.m.,  the  draw 
need  open  only  on  the  hour  and  half 
hour  if  any  vessels  are  waiting  to  pass. 

(b)  The  owners  of  the  bridge  shall 
provide  and  keep  in  good  legible 
condition  two  board  gages  painted 
white  with  black  figures  not  less  than 
eight  inches  high  to  indicate  the  vertical 
clearance  under  the  closed  draw  at  all 
stages  of  the  tide.  The  gages  shall  be  so 
placed  on  the  bridge  that  they  are 
plainly  visible  to  operators  of  vessels 
approaching  the  bridge  either  up  or 
downstream. 

Dated:  January  11, 1999. 
Roger  T.  Rufe.  Jr., 

Vice  Admiral,  U.S.  Coast  Guard  Commander. 
Fifth  Coast  Guard  District. 
|FR  Doc.  99-1473  Filed  1-21-99;  8:45  am) 
BILUNQ  CODE  4»10-1S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[VA  061-5039;  FRL-6218-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Virginia; 
Approval  of  Source-Specific  VOC 
RACT  for  Tuscarora  Incorporated 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  a 
State  Implementation  Plan  (SIP) 


revision  submitted  by  the 
Commonwealth  of  Virginia.  This 
revision  requires  Tuscarora 
Incorporated,  a  major  source  of  volatile 
organic  compounds  (VOCs),  to 
implement  reasonably  available  control 
technology  (RACT).  In  the  Final  Rules 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  submittal  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  &nd 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  A  more 
detailed  description  of  the  state 
submittal  and  EPA's  evaluation  are 
included  in  a  Technical  Support 
Document  (TSD)  prepared  in  support  of 
this  rulemaking  action.  A  copy  of  the 
TSD  is  available,  upon  request,  from  the 
EPA  Regional  Office  listed  in  the 
ADDRESSES  section  of  this  document.  If 
no  adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  February  22,  1999. 

ADDRESSES:  Written  comments  should 
be  addressed  to  David  Arnold,  Chief, 
Ozone  and  Mobile  Sources  Branch, 
Mailcode  3AP21,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  Air 
and  Radiation  Docket  and  Information 
Center,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW,  Washington. 
DC  20460;  and  the  Virginia  Department 
of  Environmental  Quality,  629  East 
Main  Street,  Richmond,  Virginia  23219. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  M.  Lewis,  (215)  814-2185,  at  the 
EPA  Region  III  address  above,  or  via  e- 
mail  at  lewis.janice@epa.gov. 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action  that  is  located  in  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register  publication. 


Dated:  December  28, 1998. 
Thomas  Voltaggio, 

Acting  Regional  Administrator,  Region  III. 
[FR  Doc.  99-1264  Filed  1-21-99;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Docket  No.  A98-46,  FRL-6222-«] 

Promulgation  of  Federal 
Implementation  Plan  for  New  Jersey; 
Ozone  15  Percent  Rate  of  Progress 
Plans 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  Under  the  authority  of  section 
110(c)(1)  of  the  Clean  Air  Act  (CAA). 
EPA  is  proposing  a  federal 
implementation  plan  (FIP)  that  will 
further  New  Jersey's  progress  towards 
attaining  the  ozone  standard.  The 
intended  effect  of  this  FIP  is  to  address 
the  shortfall  in  the  State's  15  Percent 
Rate  of  Progress  (ROP)  Plans  for  the 
New  Jersey  portions  of  two  severe  o^one 
nonattainment  areas — the  New  York, 
Northern  New  Jersey.  Long  Island  Area, 
and  the  Philadelphia,  Wilmington. 
Trenton  Area.  EPA  was  required  to 
develop  a  FIP  l>ecause  New  Jersey  did 
not  meet  the  condition  in  it's  federally- 
approved  15  Percent  ROP  Plans 
requiring  New  Jersey  to  implement  an 
enhanced  inspection  and  maintenance 
program  by  November  15,  1997. 
Pursuant  to  a  court  order,  EPA's  final 
FIP  must  be  signed  by  the  EPA 
Administrator  no  later  than  August  15, 
1999. 

EPA's  proposed  FIP  relies  on  four 
already-adopted  federal  air  pollution 
control  measures  that  will  result  in  the 
required  volatile  organic  compound 
(VOC)  emission  reductions.  Specifically, 
the  FIP  recognizes  VOC  reductions 
resulting  from  the  emission  standards 
for  new  nonroad  spark-ignition  engines, 
the  emission  standards  for  automobile 
refinish  coatings,  and  the  emission 
standards  for  architectural  coatings.  In 
addition,  for  the  Philadelphia, 
Wilmington,  Trenton  Area,  the  FIP 
relies  upon  emission  reductions  from 
the  already  adopted  National  Emission 
Standard  for  Benzene  Waste  Operations. 
In  total,  these  measures  will  result  in 
sufficient  VOC  emission  reductions  to 
achieve  the  15  Percent  ROP 
demonstration  required  by  the  CAA. 
Because  these  requirements  are  already 
adopted  they  will  provide  the  emission 
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New  York,  Ne\ 

The  public 
following  locali 
New  Brunswick 


reductions  in  t  le  most  expeditious  time 
frame. 

DATES:  CommeAits  must  be  received  on 
or  before  Marcfc  17. 1999.  EPA  has 
scheduled  a  public  hearing  on  the  New 
Jersey  Ozone  IB  Percent  Shortfall  PIP 
for  March  3,  1999  from  1:00  p.m.  to  3:00 
p.m. 

ADDRESSES:  Wiitten  comments  on  the 
EPA's  proposed  FIP  must  be  received  by 
EPA  at  the  addj-ess  below  on  or  before 
March  17, 199^.  Comments  should  be 
submitted  (in  duplicate,  if  possible)  to: 
Ronald  Borsellfno,  Chief,  Air  Programs 
Branch,  Envirorimental  Protection 
Agency,  Regioa  II  Office,  290  Broadway, 
York  10007-1866. 
3aring  will  be  held  at  the 
^on:  Rutgers  University, 
Labor  Education 
Center,  Labor  (Jenter  Way,  room  102. 
For  directions, [please  contact  Paul 
Truchan  at  (212) 637-3711. 

A  copy  of  dotket  No.  A98-46, 
containing  matprial  relevant  to  EPA's 
proposed  action,  is  available  for  review 
at:  Environmental  Protection  Agency, 
Region  II  Offict,  Air  Programs  Branch, 
290  Broadway.  25th  Floor,  New  York. 
New  York  100Q7-1866. 

Interested  p^sons  may  make  an 
appointment  vM|lth  Paul  Truchan  (212) 
637-3711  to  inspect  the  docket  at  EPA's 
New  York  City  office  on  weekdays 
between  9  a.mJ  and  4  p.m. 

A  copy  of  docket  No.  A98— 46  is  also 
available  to  review  at  the  New  Jersey 
Department  of  Environmental 
Protection.  Offlce  of  Air  Quality 
Management.  Bureau  of  Air  Quality 
Planning.  401  East  State  Street,  CN418, 
Trenton,  New  lersey  08625. 

Electronic  availability:  This  dociunent 
is  also  available  as  an  electronic  file  on 
EPA's  Region  ^  Web  Page  at  http:// 
www.epa.gov/  region02. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Truchan,  Air  Programs  Branch, 
En viroiunentaL  Protection  Agency,  290 
Broadway,  25ti  Floor,  New  York,  New 
York  10007-1066,  (212)  637-3711. 
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I.  Executive  Summary 

A.  Introduction — the  Shortfall 

Today's  action  affects  two  areas  of 
New  Jersey  which  have  been  designated 
as  nonattainment  of  the  1-hour  national 
ambient  air  quality  standard  (NAAQS) 
for  ozone.  The  measured  levels  of  ozone 
in  these  areas  were  high  enough  that 
these  areas  were  classified  as  having  a 
"severe"  ozone  problem.  These 
nonattainment  areas  are  the  portion  of 
New  Jersey  in  the  New  York,  Northern 
New  Jersey,  Long  Island  ozone 
nonattairunent  area,  and  the  portion  of 
New  Jersey  in  the  Philadelphia, 
Wilmington,  Trenton  ozone 
nonattainment  area.  For  the  purposes  of 
this  action,  these  areas  will  be  referred 
to  as.  respectively,  the  Northern  New 
Jersey  nonattairunent  area  emd  the 
Trenton  nonattairunent  area.  These  two 
severe  nonattairunent  areas  involve  18 
of  New  Jersey's  21  counties  and  contain 
approximately  95  percent  of  the  State's 
population.  The  counties  located  within 
the  Northern  New  Jersey  nonattainment 
area  aie:  Bergen.  Essex.  Hudson, 
Hunterdon.  Middlesex,  Moiunouth, 
Morris.  Ocean.  Passaic.  Somerset. 
Sussex,  and  Union.  The  coiuities  within 
the  Trenton  nonattainment  area  are: 
Bvulington,  Camden,  Cumberland, 
Gloucester,  Mercer,  and  Salem. 

Groimd  level  ozone,  often  known  as 
smog,  is  the  air  pollution  that  blankets 
many  urban  areas  diuing  the  summer. 
When  inhaled,  even  at  low  levels,  ozone 
can  cause  temporary  respiratory 
problems  and  aggravate  asthma  in 
children,  the  elderly,  those  with 
respiratory  disease,  and  even  otherwise 
healthy  adults  who  are  working  or 
exercising  outside  on  a  smoggy  day. 
Children  are  exposed  to  ozone  more 
often  because  they  tend  to  be  out  doors 
diuing  summer.  Long-term  exposures  to 


ozone  may  lead  to  premature  aging  of 
the  lungs  and  chronic  respiratory 
illnesses.  Ozone  also  damages  crops, 
rubberized  materials  and  fabrics.  A 
more  complete  description  of  the  health 
effects  of  ozone  and  EPA's  8-hour  ozone 
standard  is  available  at  the  following 
EPA  web  site:  http:// 
ttnwww.rtpnc.epa.gov/naaqsfin/.  State 
plans  to  meet  this  new  standard  are  not 
due  to  EPA  until  2003.  Today's  proposal 
will  bring  the  State  closer  to  meeting  the 
previously  established  one-hour  ozone 
standard  which  remains  in  effect  for 
areas  such  as  the  two  New  Jersey 
nonattaiiunent  areas.  Today's  proposal 
will  also,  in  turn,  bring  New  Jersey 
closer  to  meeting  the  new  more 
stringent  8-houj  standard. 

Ground-level  ozone  is  formed  by  the 
atmospheric  reaction  of  VOCs  and 
nitrogen  oxides  in  the  presence  of 
sunlight.  The  primary  source  of  VOC 
emissions  are:  exhaust  from 
automobiles,  sport  utility  vehicles, 
trucks  and  other  gasoline  burning 
engines,  solvent  evaporation  from  paints 
and  coatings,  evaporation  of  petroleum 
products,  and  industrial  manufacturing 
and  surface  coating  operations.  While 
nitrogen  oxides  also  contribute  to  the 
formation  of  ozone  they  are  not  a  part 
of  today's  action,  as  the  15  Percent  ROP 
requirement  in  the  CAA  applies  only  to 
VCDC  emissions.  There  are  separate  CAA 
requirements  for  nitrogen  oxides. 

"The  CAA  provides  a  framework  that 
the  states  must  follow  in  order  to  attain 
the  ozone  NAAQS  as  expeditiously  as 
possible.  This  framework  requires,  at  a 
minimum,  the  early  adoption  of  specific 
control  measiu^s  to  achieve  Reasonable 
Further  Progress — including  a  15 
percent  reduction  in  VOC  emissions 
between  1990  and  1996.  The  CAA  also 
provides  that  EPA  has  an  obligation  to 
develop  a  FTP  if  EPA  disapproves  a  SIP 
for  failing  to  provide  the  required  VOC 
emission  reduction  strategies  needed  to 
make  progress  towards  meeting  the 
health-based  standeud. 

New  Jersey's  federally-approved  15 
Percent  ROP  Plans  for  the  two  severe 
ozone  nonattainment  areas  relied  on  the 
emission  reductions  from  several 
control  measures  including  the 
implementation  of  a  State  enhanced 
inspection  and  maintenance  (I/M) 
program.  When  implementation  of  this 
program  was  delayed,  these  emission 
reductions  could  not  be  achieved  on 
schedule.  Therefore,  EPA's  conditional 
approval  of  the  New  Jersey  15  Percent 
ROP  Plans  converted  to  a  disapproval 
and  EPA  is  now  obligated  to  develop  a 
FIP  that  will  make  up  for  the  VOC 
emission  reduction  shortfall.  This 
shortfall  is  30.86  tons  per  day  in  the 
Northern  New  Jersey  nonattaiiunent 
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area  and  10.24  tons  per  day  in  the 
Trenton  nonattainment  area. 

In  addition,  EPA  is  under  court  order, 
as  a  result  of  a  lawsuit  by  the  American 
Lung  Association  of  Northern  Virginia, 
et  al.,  to  promulgate  a  FIP  which  makes 
up  the  shortfall  in  the  15  Percent  ROP 
Plan  for  the  Trenton  nonattainment 
area.  Under  the  Consent  Agreement, 
EPA  has  until  January  15, 1999,  to 
propose  and  August  15, 1999,  to  adopt 
the  FIP. 

B.  FIP  Proposal 

EPA's  FIP  proposal  for  the  Northern 
New  Jersey  and  Trenton  nonattainment 
areas  relies  on  the  emission  reductions 
from  three  EPA-promulgated  national 
air  pollution  control  measures:  the 
emission  standards  for  new  nonroad 
spark-ignition  engines,  the  emission 
standards  for  automobile  refinish 
coatings,  and  the  emission  standards  for 
architectural  qoatings.  In  addition  to  the 
above  measures,  in  the  Trenton 
nonattaiiunent  area  EPA's  proposed  FIP 
also  includes  emission  reductions  horn 
the  already-adopted  national  emission 
standard  for  benzene  waste  operations. 
These  measures  were  selected  because 
they  are  already  adopted  and  will 
therefore,  most  expeditiously  result  in 
emission  reductions. 

The  CAA  and  the  Consent  Agreement 
require  EPA  to  develop  a  FIP  to  make 
up  for  shortfalls  in  New  Jersey's  15 
Percent  ROP  Plans.  Another 
consequence  of  EPA's  disapproval  of  the 
New  Jersey  15  Percent  ROP  Plans  is  that 
a  mandatory  sanction  process  was 
started.  The  CAA  provides  for  two 
mandatory  sanctions:  first,  18  months 
after  notification,  a  requirement  to  offset 
the  increased  emissions  from  new  or 
modified  major  sources  of  air  pollution 
at  a  rate  of  two  tons  of  reduction  for 
every  one  ton  of  increased  emissions; 
and  second,  24  months  after 
notification,  restrictions  on  the  receipt 
of  federal  highway  funds.  This  sanctions 
process  is  only  terminated  by  EPA 
approval  of  a  new  15  Percent  ROP  SIP 
revision,  not  by  promulgation  of  this 
FIP. 

EPA  is  working  closely  with  New 
Jersey  so  that  the  State  can  develop  an 
approvable  15  Percent  ROP  Plan  which 
will  replace  EPA's  FIP  and  avoid  these 
sanctions. 

C.  Public  Involvement 

EPA  is  today  announcing  a  public 
hearing  on  this  FIP  proposal.  The  public 
comment  period  will  begin  upon 
publication  of  the  FIP  proposal  and  will 
remain  open  for  30  days  followmig  the 
public  hearing.  EPA  encourages 
everyone  who  has  an  interest  in  this 
proposal  to  comment  upon  it.  EPA  will 


consider  all  comments  received  during 
the  public  comment  period  in  preparing 
the  final  FIP. 

II.  Background 

A.  Clean  Air  Act  Requirements 

Section  182(b)(1)  of  the  CAA  requires 
each  ozone  nonattaiiunent  area  with  a 
classification  of  moderate  or  above  to 
develop  a  plan  to  reduce  area-wade  VOC 
emissions  by  15  percent  from  a  1990 
adjusted  baseline,  known  as  a  15 
Percent  ROP  Plan.  These  plans  were  to 
be  submitted  by  November  15,  1993. 

B.  Chronology  of  Actions  Related  to  New 
Jersey's  15  Percent  ROP  Plans 

New  Jersey's  original  submittal  was 
determined  to  be  incomplete  on 
February  2, 1994,  which  started  a 
sanction  process  and  a  federal 
obligation  to  promulgate  a  FIP  writhin  24 
months,  unless  New  Jersey  satisfactorily 
fulfills  the  CAA  requirements.  The 
original  submittal  was  determined  to  be 
incomplete  because  it  relied  on 
emission  reductions  from  an  enhanced 
I/M  program  that  New  Jersey  had  not  yet 
adopted.  On  July  10,  1995,  New  Jersey 
submitted  a  SIP  revision  containing  an 
adopted  enhanced  I/M  program  that 
EPA  subsequently  determined  to  be 
complete  on  August  1,  1995.  This 
stopped  the  sanction  process,  but  EPA's 
FIP  obligation  would  remain  until  EPA 
took  final  action  to  approve  the  15 
Percent  ROP  Plan.  EPA  did  not  act 
further  on  the  State's  submittals  because 
subsequent  to  the  July  10,  1995 
enhanced  I/M  submittal  the  State 
decided  to  revise  the  enhanced  I/M 
program  to  make  use  of  the  flexibility 
that  Congress  provided  to  states  in  the 
National  Highway  System  Designation 
Act,  which  was  enacted  in  November 
1995. 

EPA's  FIP  obligation  continued,  and, 
as  a  result  of  a  lawsuit  by  the  American 
Lung  Association  of  Northern  Virgina,  et 
al,  relating  to  the  Trenton 
nonattaiiunent  area,  EPA  entered  into  a 
consent  agreement  that  contained  a 
schedule  for  the  promulgation  of  a  FIP 
if  New  Jersey  failed  to  submit  a  15 
Percent  ROP  SIP.  or  if  EPA  did  not 
approve  it,  or  if  New  Jersey  failed  to 
implement  any  conditions  of  the 
approved  SIP.  This  consent  agreement 
only  applies  to  the  Trenton 
nonattainment  area. 

On  April  30,  1997  (62  FR  23410),  EPA 
proposed  conditional  interim  approval 
of  New  Jersey's  15  Percent  ROP  Plans 
and,  on  June  30, 1997  (62  FR  35100), 
EPA  gave  final  conditional  interim 
approval  to  the  15  Percent  ROP  Plans, 
as  well  as  approving  several  other  CAA 
SDP  requirements.  In  this  notice  EPA 


found  that  the  control  measures 
included  in  the  plans  would  achieve  15 
Percent  ROP  by  November  15, 1999, 
which  is  as  soon  as  practicable.  The 
conditions  placed  on  the  15  Percent 
ROP  Plan  approval  related  only  to  the 
enhanced  I/M  program.  No  conditions 
regarding  any  of  the  other  measures 
were  included  in  EPA's  approval.  As  a 
result  of  a  delay  in  the  start  up  of  the 
conditionally  approved  enhanced  I/M 
program,  which  delayed  full 
implementation  by  more  than  one  year, 
EPA  made  a  finding  that  the  State  failed 
to  implement  the  enhanced  I/M  program 
and  disapproved  New  Jersey's  15 
Percent  ROP  Plans  on  E)ecember  12, 
1997. 

EPA's  FIP  obligation  with  respect  to 
the  15  Percent  ROP  Plans  is  limited  to 
adopting  control  measures  which  will 
eliminate  the  resulting  emission 
reduction  shortfall  caused  by  the  delay 
in  the  enhanced  I/M  program  since  the 
other  portions  of  New  Jersey's  15 
Percent  ROP  plan  are  still  approved  as 
part  of  New  Jersey's  SIP  and  are  still 
producing  VOC  emission  reductions 
that  benefit  the  environment.  Under  the 
Consent  Agreement,  EPA  has  until 
January  15,  1999  to  propose  the  FIP  and 
has  until  August  15,  1999  to  adopt  a 
FIP. 

C.  Relation  tn  the  8-hour  Average  Ozone 
Standard 

In  July  1997,  EPA  adopted  a  new, 
more  protective  8-hour  ozone  standard. 
However,  for  the  purposes  of  making 
progress  toward  this  new  eight-hour 
ozone  standard,  the  requirements  for  the 
old  one-hour  standard  remain  in  effect 
until  areas  attain  the  one-hour  standard. 
The  requirement  for  a  15  Percent  ROP 
Plan  in  the  Northern  New  Jersey  and  the 
Trenton  nonattainment  areas  continues 
since  neither  location  has  yet  attained 
the  one-hour  ozone  standard.  Today's 
action  deals  only  with  the 
implementation  of  measures  to  make 
progress  towards  attainment  of  the  one- 
hour  ozone  standard. 

m.  FDP  Development  Process 

A.  New  Jersey's  Efforts  To  Make  Up  the 
15  Percent  Shortfall 

New  Jersey  is  now  in  the  process  of 
revising  its  15  Percent  ROP  Plans  to 
make  up  for  the  shortfall  created  by  the 
delay  in  implementing  its  enhanced  I/M 
program.  As  part  of  this  effort.  New 
Jersey  identified  its  landfill  control 
program  which  was  State  promulgated 
and  SIP-approved  but  was  not  included 
in  its  original  15  Percent  ROP  Plans.  In 
addition.  New  Jersey  use-i  ihore 
accurate  landfill  emission  estimating 
techniques  which  lowered  the  1990 
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emissions  fronj  this  category.  The 
revised  landfill  emissions  result  in 
lower  1990  baseline  emissions  and, 
therefore,  lowar  the  amount  of 
reductions  neejded  to  show  15  Percent 
ROP.  In  a  lettef  dated  November  9. 
1998,  New  Jersfey  provided  revised 
landfill  information  to  be  used  in  the 
revised  15  Percent  ROP  Plans.  EPA 
considers  this  Information  to  be  the 
latest  and  mosi  accurate  assessment  of 
the  base  year  emissions.  This  correction 
reduces  the  shortfall  which  the  FTP 
needs  to  accouiit  for  from  31.41  to  30.86 
tons  per  day  in  the  Northern  New  Jersey 
nonattainment  area  and  from  10.55  to 
10.24  tons  per  day  in  the  Trenton 
nonattainmentj  area.  With  the  exception 
of  the  enhanceid  inspection  and 
maintenance  program,  all  control 
programs  havabeen  adopted, 
implemented,  end  approved  by  EPA  in 
the  SIP.  The  tafcle  in  section  IV.E., 
provides  a  sunimary  of  New  Jersey's 
previously  conditionally  approved  15 
Percent  ROP  FHan  and  the  resulting 
shortfall  after  Consideration  of  the 
revised  landfill  data. 

Therefore,  EpA  is  basing  its  FTP  on  the 
need  to  make  up  for  an  emission 
reduction  shortfall  of  30.86  tons  per  day 
in  the  Northerii  New  Jersey 
nonattainment  area  and  10.24  tons  per 
day  in  the  Trenton  nonattainment  area 
by  November  15,  1999,  the  date  which 
EPA  previously  found  to  be  as  soon  as 
possible  in  New  Jersey. 

B.  Federal  Imalementation  Plan 
Provisions 


Section  110( 
that: 

(1)  The  Adi 
promulgate  a 
plan  at  any  tii 
Administrator^ 

(A)  Finds 
make  a  requii 
that  the  plan 


:)  of  the  CAA  provides 

inistrator  shall 
deral  implementation 
e  within  2  years  after  the 


at  the  state  has  failed  to 
id  submission  or  finds 
plan  revision  submitted 
by  the  state  ddes  not  satisfy  the 
minimum  criteria  established  under 
section  110(k)(l)(A),'  or 

(B)  Disapproves  a  State 
Implementatic  n  Plan  submission  in 
whole  or  in  pa  rt,  unless  the  state 
corrects  the  d«  ficiency,  and  the 
Administrator  approves  the  plan  or  plan 
revision,  befoie  the  Administrator 
promulgates  such  federal 
implementation  plan. 

EPA  has  wi(je- ranging  authority  under 
section  110(c)jto  fill  in  gaps  left  by  a 
state  failure.  ETA's  authority  to 
prescribe  FIP  measures  is  of  three  types. 


'  Section  110(k)il)(A)  requires  the  Administrator 
tc  promulgate  miriimum  criteria  that  any  plan 
submission  must  iheet  before  EPA  is  required  to  act 
on  the  submissiorb  These  completeness  criteria  are 
set  forth  at  40  CFR  part  51,  Appendix  V. 


First,  EPA  may  promulgate  any  measiu« 
for  which  it  has  the  authority  under 
CAA  provisions.  Second,  EPA  may 
invoke  section  11 0(c) 's  general  FIP 
authority  and  act  to  cure  a  planning 
inadequacy  in  any  way  not  clearly 
prohibited  by  statute.  Third,  under 
section  110(c),  the  courts  have  held  that 
EPA  may  exercise  all  authority  that  the 
state  may  exercise  under  the  Act.  For  a 
more  detailed  discussion  of  these 
authorities  and  restrictions  on  EPA's  FIP 
authorities,  see  59  FR  23262,  23290- 
23292  (May  5,  1994). 

C.  FIP  Selection  Factors 

In  selecting  proposed  control 
measures  to  remedy  the  shortfall,  EPA 
was  guided  by  the  following  factors  in 
evaluating  potential  control  measures: 

1.  Existing  SIP 

EPA  removed  from  further 
consideration  any  measure  which  was 
already  approved  as  part  of  the  SIP  and 
where  the  State  has  credited  that 
measure  towards  meeting  rate  of 
progress  requirements. 

2.  Applicability  to  New  Jersey 

Before  a  measure  can  be  considered  as 
a  potential  FIP  control  measure,  EPA 
must  first  determine  if  the  measure 
would  have  any  inherent  potential  to 
reduce  VOC  emissions  in  the  affected 
nonattainment  areas. 

3.  Legal  Authority 

EPA  must  have  the  legal  authority 
under  the  CAA  to  promulgate, 
implement,  and  enforce  a  measure,  and 
must  not  be  preempted  from 
promulgating,  implementing,  or 
enforcing  it  by  other  federal  statutes, 
regulations,  or  court  orders  before  it 
considers  a  measure  reasonably 
available  for  implementation  in  a  FIP. 
EPA's  FIP  authority  imder  CAA  section 
110(c)  is  broad  (see  section  II.A.3. 
above);  however,  the  Agency  is 
constrained  in  specific  instances  by  the 
CAA  itself.  See  e.g.,  CAA  section 
110(a)(5)(A)(i)  (prohibition  on  indirect 
source  review  programs)  and  section 
110(c)(2)(B)  (prohibition  on  parking 
surcharges). 

EPA's  authority  to  promulgate 
measures  in  a  FIP  that  require  a  state  to 
enact  legislation  or  expend  state  funds 
is  limited.  EPA  may  require  a  state  to 
enact  legislation  or  expend  its  funds  if 
the  FIP  measiu^s  affect  the  pollution- 
creating  activities  of  the  State  itself,  but 
may  not  do  so  if  the  effect  is  to  govern 
the  pollution-creating  activities  of 
others.  For  example,  EPA  could  not 
require  a  state  to  regulate  buses  within 
the  state.  EPA  could,  however,  require 
a  state  to  retrofit  state-owned  buses  to 


reduce  emissions  from  those  buses  as 
part  of  an  EPA  strategy  to  regulate  buses 
in  general.  For  a  detailed  discussion  of 
this  issue,  see  52  FR  23263,  23291- 
23292  (February  5,  1994)  (proposed 
ozone  and  carbon  monoxide  FIP  for  the 
South  Coast  Air  Basin). 

4.  Method  of  Implementation 

EPA  considered  the  method  of 
implementing  the  measure  in 
determining  whether  a  measure  was 
available  to  EPA  for  promulgation  under 
the  FIP,  i.e.,  (1)  by  rule  requiring  the 
owner/operator  of  the  source  to 
implement  the  control,  (2)  by  direct 
action  by  EPA,  or  (3)  by  providing 
additional  funding  to  the  state  or  local 
agency  to  implement  the  measure. 

5.  Technological  Feasibility 

As  the  term  is  proposed  to  be  used 
here,  technological  feasibility  means 
that  the  control  measure  ih  currently 
available  and  being  implemented 
elsewhere  and  that  the  measure  can 
achieve  VOC  emission  reductions. 

6.  Cost  of  Implementation 

In  considering  the  cost  of 
implementing  a  measure  in  an  area,  the 
General  Preamble  for  EPA  action  on 
SIPs  imder  the  1990  amendments  to  the 
CAA  (57  FR  13541)  suggests  that  in  case 
of  public  sector  soiu-ces  and  control 
measures,  the  cost  evaluation  should 
consider  the  impact  of  the 
reasonableness  of  the  measures  on  the 
governmental  entity  that  must  bear  the 
responsibility  for  their  implementation. 

In  promulgating  a  FIP,  EPA  is  the 
primary  implementing  entity.  As  such, 
EPA  must  evaluate  the  reasonableness 
of  potential  control  measures  based  on 
its  financial  and  resource  capabilities. 
The  Agency  notes  that  its  duty  to 
promulgate  and  implement  FIPs  is  in 
addition  to,  rather  than  a  replacement 
of,  its  other  duties  under  the  Clean  Air 
Act.  As  such,  where  implementing  a 
potential  FIP  measure  would  require  the 
Agency  to  expend  substantial  efforts  to 
acquire  needed  resources,  including 
financial  resources,  EPA  should  take 
such  factors  into  consideration  in 
determining  whether  the  measure  is 
practicable  and,  thus,  reasonable  to 
implement. 

rV.  Description  of  the  Measures 
Included  in  the  Proposed  FIP 

The  following  control  measures  are 
being  proposed  to  meet  the  shortfall  in 
New  Jersey's  15  Percent  ROP  Plans.  In 
EPA's  assessment,  these  measures  will 
eliminate  the  shortfall  in  the  most 
expeditious  manner,  with  the  least 
inconvenience  to  the  public,  and  with 
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the  most  effective  use  of  available 
federal  resources. 

A.  New  Nonroad  Spark-Ignition  Engines 

1.  Background 

Prior  to  1990,  EPA's  regulatory 
programs  for  motor  vehicles  and  engines 
dealt  only  with  on-road  vehicles.  In  the 
CAA  as  amended  in  1990,  section 
213(a)(1)  directed  EPA  to  study  the 
contributions  to  air  quality  from 
nonroad  engines  and  vehicles.  Section 
213(a)(2)  of  the  CAA  directed  the 
Administrator  to  determine  whether  the 
emissions  from  nonroad  sources  are 
significant  contributors  to  ozone  or 
carbon  monoxide  in  more  than  one 
nonattainment  area  and.  if  so,  directed 
the  Administrator  to  promulgate 
regulations  for  nonroad  engines.  EPA 
determined  that  there  are  substantial 
summertime  VOC  emissions  from 
noiu-oad  sources  in  many  nonattainment 
areas. 

On  May  16, 1994,  EPA  pubUshed  a 
notice  of  proposed  rulemaking  for  small 
nonroad  engines  (59  FR  25399).  This 
Federal  Register  notice,  "Control  of  Air 
Pollution;  Emission  Standards  for  New 
Nonroad  Spark-Ignition  Engines  at  or 
Below  19  Kilowatts,"  proposed 
emission  standards  that  are  expected  to 
result  in  a  32  percent  reduction  in  VOC 
emissions  and  a  14  percent  reduction  in 
carbon  monoxide  emissions  nationally 
by  the  year  2020  when  complete  fleet 
tiUTiover  is  projected.  In  a  July  3,  1995 
Federal  Register  (60  FR  34581),  EPA 
promulgated  a  first  phase  of  the  final 
regulations  to  control  emissions  from 
new  nonroad  spark-ignition  engines. 
This  regulation  is  contained  in  the  Code 
of  Federal  Regulations  (CFR),  Title  40, 
"Part  90 — Control  of  Ernissions  From 
Nonroad  Spark-Ignition  Engines."  A 
second  phase  will  be  adopted  in  the 
futujre.  The  FIP  only  relies  on  the 
emission  reductions  from  this  first  fully 
promulgated  phase.  The  reader  is 
referred  to  these  proposed  and  final 
Federal  Register  notices  for  greater 
detail. 

2.  Emission  Standards 

This  regulation  is  applicable  to 
nonroad  spark-ignition  engines  and 
vehicles  that  have  a  gross  power  output 
at  or  below  19  kilowatts  and  is  effective 
for  the  1997  model  year  and  beyond. 
These  engines  are  used  principally  in 
lawn  and  garden  equipment  and  include 
such  equipment  as  lawn  mowers,  leaf 
blowers,  trimmers,  chainsaws,  and 
generators.  Section  90.1(b)  of  40  CFR 
Part  90  specifies  those  engine 
applications  which  are  exempt  &t>m 
these  emission  standards. 


Section  90.103  specifies  the  exhaust 
emission  standards.  Such  standards  are 
based  on  both  engine  displacement  and 
whether  the  equipment  is  handheld. 
There  are  emission  standards  for 
hydrocarbons  (VOCs),  carbon 
monoxides,  and  oxides  of  nitrogen. 

3.  Compliance  and  Recordkeeping 

EPA  has  established  certification 
procedures  which  engine  manufacturers 
must  comply  with  in  order  to  obtain  a 
"Certificate  of  Conformity."  These 
procedures  include  engine  testing,  data 
reporting,  record  keeping,  and  labeling. 

The  inclusion  of  this  control  measure 
in  the  New  Jersey  FIP  does  not  require 
any  additional  effort  or  burden  to  the 
manufacturers.  There  will  be  no 
separate  testing,  record  keeping,  or 
reporting  requirements  under  the  New 
Jersey  FIP.  CompUance  with  the 
national  rule  (40  CFR  Part  90)  is 
sufficient  to  insure  compliance  and 
emission  reductions  in  New  Jersey  or 
any  other  state. 

4.  Emission  Reductions 

EPA  has  determined  that  the  new 
nonroad  standards  will  reduce  VOC 
emissions  by  13.1  percent  in  1997,  19.5 
percent  in  1998,  and  23.9  percent  in 
1999  nationally.  Applying  these 
percentages  to  New  Jersey's  specific 
engine  population,  the  resulting  VOC 
emission  reductions  that  will  be 
achieved  in  1999  will  be  16.19  tons  per 
day  in  the  Northern  New  Jersey 
nonattainment  area  and  5.71  tons  per 
day  in  the  Trenton  nonattaiimient  area. 
EPA's  technical  analysis  supporting 
these  numbers  is  contained  in  the 
docket  for  this  rulemaking. 

B.  Emission  Standards  for  Automobile 
Refinish  Coatings 

1.  Background 

In  the  Clean  Afr  Act  as  amended  in 
1990,  section  183(e)  directs  EPA  to 
study  the  emissions  of  VOCs  into  the 
ambient  air  from  consumer  and 
commercial  products  and  determine 
their  potential  contribution  to  ozone 
levels.  In  this  study  EPA  was  to  list  the 
categories  of  consumer  or  commercial 
products  that  account  for  at  least  80 
percent  of  the  VOC  emissions  from 
these  products  in  ozone  nonattaiiunent 
areas  and  develop  a  schedule  for 
regulating  these  categories  over  the  next 
eight  years. 

Based  on  this  study,  EPA  concluded 
that  VOC  emissions  from  automobile 
refinish  coatings  have  the  potential  to 
contribute  to  ozone  levels  that  violate 
the  NAAQS  for  ozone.  On  April  30, 
1996  (61  FR  19005),  EPA  proposed  the 
"National  Volatile  Organic  Compound 


(VOC)  Emission  Standards  for 
Automobile  Refinish  Coatings 
(Autobody  Refinishing)."  A 
supplemental  proposal  was  published 
on  December  30.  1997  (62  FR  67784). 
On  September  11.  1998  (63  FR  48806). 
EPA  promulgated  final  regulations  at  40 
CFR  Part  59.  Subpart  B— "National 
Volatile  Organic  Compound  Emission 
Standards  for  Automobile  Refinish 
Coatings"  (Subpart  B). 

2.  Emission  Standards 

The  promulgated  rule  is  applicable  to 
all  entities  nationally  that  manufacture 
or  import  automobile  refinish  coating 
components  or  complete  refinish 
coatings.  Regulated  automobile  refinish 
coatings  are  pretreatment  wash  primers, 
primers/primer  surfacers,  primer 
sealers,  single/two-stage  topcoats, 
topcoats  of  more  than  two  stages,  multi- 
colored top  coats,  and  specialty 
coatings.  The  VOC  content  standards  are 
dependent  on  the  coating  category  and 
specify  limitations  in  grams  of  VOC  per 
liter  of  coating. 

3.  Compliance  and  Recordkeeping 

Automobile  refinish  coatings  and 
coating  components  manufactured  on  or 
after  January  11. 1999  must  be  in 
compliance  with  40  CFR  Part  59. 
Subpart  B.  Containers  must  be  labeled 
with  the  date  of  manufacture  or  a  code 
for  the  date.  An  initial  report  must  be 
filed  with  EPA  by  January  11. 1999  or 
within  180  days  after  becoming  subject 
to  the  rule.  For  purposes  of  determining 
compliance,  the  VC3c  content  of  each 
coating  or  component  may  be 
determined  using  EPA's  Reference 
Method  24 — "Determination  of  Volatile 
Matter  Content.  Water  Content.  Density. 
Volume  Solids,  and  Weight  Solids  of 
Surface  Coatings,"  found  in  40  CFR  part 
60,  appendix  A. 

It  should  be  noted  that  the  inclusion 
of  this  control  measiu^  in  the  New 
Jersey  FEP  does  not  require  any 
additional  effort  or  burden  to  the 
manufacturers  or  importers  of 
automobile  refinishing  components  or 
coatings.  There  will  be  no  separate 
testing,  record  keeping  or  reporting 
requirements.  Compliance  with  the 
national  rule  will  be  sufficient  to  insure 
compliance  and  emissions  reductions  in 
New  Jersey  or  any  other  state. 

4.  Emission  Reductions 

EPA  has  determined  that  the 
automobile  refinish  coating  standards 
will  result  in  VOC  emission  reductions 
in  1999  of  13.23  tons  per  day  in  the 
Northern  New  Jersey  nonattainment 
area  and  3.44  tons  per  day  in  the 
Trenton  nonattaiiunent  area  using  New 
Jersey  specific  data  on  the  automobile 
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C.  Emission  Standards  for  Architectural 
Coatings 

1.  Background 

EPA  develop  ed  national  regulations 
for  architectural  coatings  as  psirt  of  a 
larger  requirenlent  to  control  VOC 
certain  categories  of 
commercial  products. 
Based  on  this  study,  EPA  concluded 
that  VOC  emisi  ions  from  architectural 
coatings  have  t  le  potential  to  contribute 
to  ozone  levels  that  violate  the  NAAQS 
for  ozone. 

EPA  proposed  the  "National  Volatile 
Organic  Compi  mnd  Emission  Standards 
for  Architectural  Coatings" 
(Architectural  fule)  on  June  25,  1996  (61 
FR  32729)  andlSeptember  3,  1996  (61 
FR  46410),  and  the  comment  period  was 
further  extendid  on  October  8, 1996  (61 
FR  52735).  On  September  11,  1998  (63 
FR  48848),  EPA  promulgated  final 
regulations  at  4o  CFR  Part  59.  Subpart 
D — "National  Volatile  Organic 
Compound  Eimssion  Standards  For 
Architectural  Coatings."  The  reader  is 
referred  to  these  Federal  Register 
notices  for  greater  detail. 

New  Jersey  c  eveloped  its  own 
architectural  coatings  regulation. 
Subchapter  23  "Prevention  of  Air 
Pollution  Fron .  Architectural  Coatings 
and  Consumer  Products,"  which  was 
originally  adopted  in  1989  and 
subsequently  rsvised.  The  regulation 
took  effect  in  Jimuary  1990  for  Group  1 
products  and  ^  larch  1990  for  Group  2 
products.  The  egulation  allowed 
coatings  manu  "actured  before  1990  to  be 
sold  until  199:; .  Because  of  the 
uncertainty  in  determining  when  the 
emission  reductions  occurred.  New 
Jersey  treated  this  source  category  as 
uncontrolled  i^  the  1990  base  year 
emission  inveiitory.  By  1999, 
Subchapter  23  would  have  achieved 
emission  reductions  of  as  much  as  4.9 
tons  per  day  irt  Northern  New  Jersey 
nonattainment  area  and  0.9  tons  per  day 
in  the  Trenton  nonattainment  area. 
However,  EPA  is  not  proposing  to  take 
credit  for  the  rsductions  associated  with 
New  Jersey's  nsgulation  at  this  time 
because  EPA  v  ras  unable  to  verify  the 
quantity  of  VC|C  emission  reductions 
which  occurred  after  1990  and  would  be 
creditable  tow  u-ds  the  15  Percent  ROP 
Plan.  Rather,  E  PA  is  taking  credit  only 
for  the  emissic  n  reductions  associated 
with  those  cat(  (gories  of  coatings  where 
EPA's  nationa  rule  goes  beyond  New 
Jersey's  rule.  This  decision  provides  a 


cushion  in  the 


emission  reduction 


estimates  that  addresses  any  uncertainty 
in  EPA's  proposed  FIP. 

2.  Emission  Standards 

The  national  architectural  coatings 
rule  is  applicable  to  all  entities  that 
manufacture  or  import  for  sale  or 
distribution  in  the  United  States 
architectural  coatings.  Architectural 
coatings  include,  but  are  not  limited  to, 
such  coatings  as:  primers  and  sealers, 
flat  and  nonflat  paints,  stains,  enamels, 
and  wood  preservatives.  A  complete  list 
of  coatings  subject  to  this  rule  is 
contained  in  40  CFR  part  59,  subpart  D, 
Table  1.  The  VOC  content  standards  are 
dependent  on  the  coating  category  and 
specify  limitations  expressed  as  grams 
of  VOC  per  liter  of  coating.  The  rule 
contains  a  tonnage  exemption  for 
exempting  Umited  quantities  of 
coatings.  EPA  also  included  an 
exceedance  fee  provision  in  the  national 
rule.  Under  this  provision, 
manufacttirers  or  importers  would  have 
the  option  of  paying  a  fee,  based  on  the 
amount  that  VOC  content  levels  are 
exceeded,  instead  of  actually  achieving 
the  VOC  content  limitations.  The  fee  is 
$0.0028  per  gram  or  $2,500  per  ton.  EPA 
believes  this  will  provide  an  option 
where  the  cost  of  reformulating  low 
volume  specialty  coatings  is  high,  while 
still  providing  an  incentive  to 
reformulate.  EPA  took  this  option  into 
consideration  in  calculating  the 
emission  reduction  potential  of  this  rule 
as  it  would  be  used  in  the  FIP. 

3.  Compliance  and  Recordkeeping 

Architectural  coatings  manufactured 
on  or  after  September  11,  1999  for  sale 
or  distribution  in  the  United  States  must 
meet  the  VOC  content  limitations  of  40 
CFR  part  59,  table  1  (the  compliance 
date  for  coatings  subject  to  the  Federal 
Insecticide,  Fimgicide,  and  Rodenticide 
Act  is  May  10,  2000).  Containers  must 
be  labeled  with  the  date  of  manufacture 
or  a  code  for  the  date  and  the  VOC 
content  in  the  coating.  An  initial  report 
must  be  filed  with  EPA  no  later  than 
September  13,  1999  or  vdthin  180  days 
after  becoming  subject  to  the  rule. 
Manufacturers  must  maintain  records 
for  a  period  of  three  years.  For  purposes 
of  determining  compliance,  the  VC3c 
content  of  each  coating  or  component 
may  be  determined  using  EPA's 
Reference  Method  24 — "Determination 
of  Volatile  Matter  Content,  Water 
Content,  Density,  Volume  Solids,  and 
Weight  Solids  of  Surface  Coatings," 
found  in  40  CFR  part  60,  appendix  A  (or 
an  alternate  method  approved  by  EPA), 
formulation  data,  or  other  appropriate 
means.  In  the  event  of  a  discrepancy, 
however,  the  results  from  Method  24  (or 


the  approved  alternative  method) 
govern. 

It  should  be  noted  that  the  inclusion 
of  this  control  measure  in  the  New 
Jersey  FIP  does  not  require  any 
additional  effort  or  burden  to  the 
manufactiu^rs  or  importers  of 
architectural  coatings.  There  will  be  no 
separate  testing,  recordkeeping  or 
reporting  requirements.  Compliance 
with  the  national  rule  will  be  sufficient 
to  ensure  emission  reductions  and 
compliance  in  New  Jersey  or  any  other 
state. 

4.  Emission  Reductions 

EPA  calculated  the  additional  benefit 
from  applying  the  national  architectural 
coating  rule,  which  has  more  stringent 
emission  limits  than  New  Jersey's 
current  rule  for  some  categories.  The 
national  rule  will  result  in  additional 
VOC  emission  reductions  of  2.31  tons 
per  day  in  the  Northern  New  Jersey 
nonattainment  area  and  0.89  tons  per 
day  in  the  Trenton  nonattainment  area 
using  New  Jersey  specific  population 
data.  EPA's  technical  analysis 
supporting  these  numbers  is  contained 
in  the  docket  for  this  rulemaking. 

D.  National  Emission  Standard  for 
Benzene  Waste  Operations 

1.  Background 

On  March  7, 1990  (55  FR  8292),  the 
EPA  promulgated  the  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAPS)  for  benzene  emissions  from 
benzene  waste  operations,  40  CFR  part 
61,  Subpart  FF  (the  rule).  EPA  initially 
issued  a  stay  of  effectiveness  for  this 
rule  on  March  5,  1992.  EPA  published 
a  final  rule  on  January  7, 1993  (58  FR 
3072)  that  clarified  the  provisions  and 
lifted  the  stay.  The  final  benzene  waste 
operations  rule  became  effective  on 
January  7,  1993. 

2.  Emission  Standards 

The  rule  is  applicable  to  owners  or 
operators  of  chemical  manufacturing 
plants,  manufacturing  plants,  coke  by- 
product recovery  plants,  and  petroleum 
refineries  nationally  and  includes 
facilities  with  waste  management  units 
that  treat,  store  or  dispose  of  waste 
containing  benzene.  The  final 
amendments  clarify  points  on 
compliance  that  give  owners  and 
operators  increased  flexibility  in 
meeting  the  requirements  of  the  rule 
while  meeting  the  NESHAPS  goals  for 
risk  protection. 

The  rule  requires  control  of  benzene 
emissions  from  waste  that  is  placed  in 
storage  tanks;  surface  impoundments; 
containers;  individual  drain  systems; 
oil-water  separators;  treatment 
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processes;  and  closed  vent  systems.  {See     a  flow  weighted  annual  average  basis;  or     4.  Emission  Reductions 
40  CFR  part  61,  subpart  FF  and  58  FR          by  at  least  99  percent  on  a  mass  basis; 

3071  for  more  details  on  these                       or,  by  incinerating  the  waste  in  a                      As  mentioned  earlier.  Subpart  FF 
regulations.)  For  this  15  Percent  ROP          combustion  unit  Uiat  achieves  a                   requires  control  of  benzene  emissions 
FIP  action,  EPA  is  only  claiming  credit       destruction  efficiency  of  at  least  99              from  waste  placed  in  storage  tanks, 
for  wastewater  treatment  processes  at          percent.                                                          surface  impoundments,  containers, 
one  facility  covered  by  this  rule.  While            romnlianrfi  anH  RprnrHlcPPnino                individual  drain  systems,  oil-water 
the  rule  has  resulted  in  real  additional        ^'  t^o^P^ance  and  Recordkeepmg               separators,  treatment  processes,  and 
emission  reductions,  these  emission               Owners  and  operators  subject  to               closed  vent  systems  However  EPA  is 
reductions  are  not  included  as  part  of         Subpart  FF  Sections  61  340  and  61.342       o^i    crediting  emission  reductions  from 
EPA  s  emission  reduction  calculations        were  required  to  comply  with  the                ^^  wastewater  treatment  processes  at 
because  they  are  not  needed  to  fulfill          control  requirements  outhned  in                  ._„  _,r  .„„„„i  „„♦,„!„., ^  ^k„    ■      ■ 
the  shortfall  in  the  New  Jersey  15                 sections  61.348  and  61.349  by  April  7.        °u"f  "l.'^T  P^'.^'"^  ^^^"^"^'  '" 
Percent  ROP  Plan.                                           1993.  Provisions  under  these  sections          the  Trenton  nonattaimnent  area 

Owners  and  operators  of  wastewater        require  the  owner  or  operator  to  report        ^J^°^&^  additional  reductions  could  be 
streams  meeting  the  appUcability                and  maintain  records  which  both                documented  if  needed  to  meet  the 
requirements  in  sections  61.340  and            identify  each  waste  stream  at  a  facility        shortfall.  Complying  with  these 
61.342  are  required  to  comply  with  the       for  streams  controlled  and  uncontrolled      provisions  has  resulted  in  VOC 
following  wastewater  stream  and                 for  benzene  emissions  and  include              emission  reductions  of  2.37  tons  per  day 
process  vent  control  reouirements:              emission  test  results,  emission                     ^"  the  New  Jersey  portion  of  the  Trenton 

Such  operators  must  install  and                measurements,  annual  waste  quantity          nonattainment  area.  EPA's  technical 
operate  a  treatment  process  that                    and  other  documentation  related  to              analysis  supporting  these  numbers  is 
removes  benzene  from  the  wastewater        wastewater  processes.  Records  must  be       contained  in  the  docket  for  this 
stream  either  to  a  level  less  than  10             kept  for  at  least  2  years  from  the  date  the    rulemaking, 
parts  per  million  by  weight  (ppmw)  on       information  is  recorded. 

E.  Summary  of  New  Jersey's  15  Percent  ROP  Plan  and  FIP 

Northem  New 

Jersey  NAA 

(tons/day) 

Trenton  NAA 
(tons/day) 

15  Percent  ROP  Plan  Required  Reductions 

Originally  required  reductions  

129.82 
-1.09 
128.73 

37.18 
-0.49 
36.69 

Changes  to  required  reductions  due  to  lower  landfill  emissions  in  base  year  inventory .'. 

New  required  reductions 

Reductions  from  New  Jersey  Control  {Measures 

Originally  approved  New  Jersey  control  measure  reductions  

130.82 

0.13 

-33.08 

97.87 

3828 

0.08 

-11.91 

26.45 

Benefit  from  landfill  controls  

Removal  of  enhanced  l/M  reductions 

Cunently  achieved  reductions „ 

Shortfail  Calculations                                                                                                     { 

New  required  reductions 

128.73 
97.87 
30.86 

36.69 
26.45 
10.24 

Cunentty  achieved  reductions  

SIP  shortfail ".""""!""""'""!""! 

Proposed  FIP  Control  Measures 

New  Nonroad  Spark-Ignition  Engines 

16.19 

13.23 

2.31 

5.71 
3.44 
0.89 
2.37 
12.41 

Automobile  Refinish  Coatings 

Architectural  Coatings 

Benzene  Waste  NESHAPS  

Total  FIP  Measures  

31.73 

Excess  Reductions  

0.87 

2.17 

Additional  emissions  reductions  have     V.  Conclusion                                                the  federal  air  quality  one-hour  ozone 
been  achieved  from  New  Jersey's                                             ,  r^m    jj                            standard  and  will  resuh  in  cleaner, 
architectural  coatings  regulation  and  the      J'^^  f,  proposed  FIP  addresses                 healthier  air  for  all  New  Jersey 
national  emission  standard  for  benzene       shortfalls  in  New  Jersey's  15  Percent           residents. 

waste  operations,  but  have  not  been            ^^^  ^^^^  using  measures  with  real  air          Specifically,  EPA  is  proposing  a  FIP 
specifically  enumerated  in  this  notice         pollution  reductions  that  are  either             for  New  Jersey  to  address  the  shortfall 
since  sufficient  reductions  have  already      afready  frilly  implemented  or  are  ftilly        in  the  1 5  Percent  ROP  Plans  for  the  two 
been  identified  to  achieve  the  15                  adopted  and  in  the  process  of  being             severe  ozone  nonattainment  areas— the 
Percent  ROP  requirement.                            achieved.  These  measures  vdll  continue     Northern  New  Jersey  area  and  the 

New  Jersey's  progress  toward  meeting         Trenton  area.  EPA'S  FIP  relies  on 
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emission  reductions  from  three  EPA 
adopted  contrtil  measures  for  the 
Northern  New  Jersey  and  Trenton 
nonattainment,  areas,  emission 
standards  for  i^ew  nonroad  spark- 
ignition  engines,  emission  standards  for 
automobile  refinish  coatings,  emission 
standards  for  architectiual  coatings,  and 
one  additional  EPA  promulgated  control 
measure  for  th^  Trenton  nonattainment 
area,  the  national  emission  standard  for 
benzene  waste,  water  operations  at 
refineries.  Wh^n  added  to  those  control 
measures  alreaidy  included  in  New 
Jersey's  15  Percent  ROP  Plans,  these 
measures  will  result  in  sufficient  VOC 
emission  redu^ons  to  achieve  the  rate 
of  progress  refjuired  by  the  CAA. 

VI.  AdministrttiTe  Requirements 

In  order  to  n)eet  the  requirement  of 
section  182(b)^)  of  the  Act.  the 
proposed  PIP  for  New  Jersey  relies  on 
the  VCXi;  emission  reductions  which 
will  result  from  the  implementation  of 
four  national  control  programs,  each  of 
which  has  already  been  adopted  by 
EPA.  The  control  measures  are: 

Control  of  Emissions  from  Nonroad  Spark- 
ignition  Engines,  40  CPR  Part  90— adopted, 
July  3.  1995  (60  FR  34581k 

National  Volatile  Organic  Compound 
Einissioo  Standvds  for  Automobile  Refini«h 
Coatings.  40CF11  Part  S9— adopted, 
September  11,  lt98  (63  FR  48866); 

National  Volatile  Organic  Compounds 
Emission  Standards  for  Architechiral 
Coatings.  40  CFH  Part  59— adopted. 
September  11. 1998  (63  FR  48848).  and 

National  Emistion  Standard  for  Benzene 
Waste  Op>erations.  40  CFR  Part  61— adopted 
January  7,  1993  (58  FR  3072). 

With  these  four  control  measures,  the 
New  Jersey  FD?  will  be  able  to  make  up 
the  emission  reduction  shortfall  in  the 
disapproved  New  Jersey  15  Percent  ROP 
Plans  without  imposing  any  new 
regulatory  burdens,  since  these 
regulations  ha? e  already  been  adopted 
and  are  currently  applicable  nationally. 
These  measures  will  expeditiously 
achieve  the  reductions  with  the  least 
disruption  and  cost  to  the  general  public 
without  the  need  for  developing, 
proposing  and  adopting  additional 
individual  regulations  for  other  source 
categories.       I 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  EPA  must 
determine  whether  a  regulatory  action  is 
"significant"  ahd  therefore  subject  to 
0MB  review  and  the  requirements  of 
Executive  Ordfr  12866  to  prepare  a 
regulatory  impact  analysis  (RIA).  The 
Executive  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may  (1)  have  an 


annual  effect  on  the  economy  of  SlOO 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  executive 
order. 

Since  this  FIP  rulemaking  will  not 
add  to  or  change  any  of  the 
requirements  of  the  previously 
promulgated  rules,  including  record 
keeping  or  reporting,  and  will  not  result 
in  any  additional  costs,  this  FIP 
rulemaking  is  not  "significant"  under 
Executive  Order  12866  and  it  is 
therefore  not  subject  to  the  requirements 
of  the  Executive  Order.  Due  to  potential 
novel  policy  issues  this  action  is  being 
sent  to  OMB  for  review. 

B.  Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  p>ennitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 


C.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997). 
applies  to  any  rule  that  the  EPA 
determines  (1)  is  economically 
significant  as  defined  under  Executive 
Order  12866,  and  (2)  for  which  the 
environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  fieasible  alternatives 
considered  by  the  EPA. 

Since  the  HP  is  not  adding  any 
additional  economic  burden,  and  since 
no  new  requirements  are  being  imposed, 
this  FIP  is  not  economically  significant 
under  Executive  Order  12866.  Tlie  FIP 
also  does  not  impose  any  new 
requirements  that  address  any  risk 
which  may  have  a  disproportional  effect 
on  children,  and,  as  a  result  Executive 
Order  13045  is  not  applicable. 

D.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  hy  statute,  that  significantly  or 
imiquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compUance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
idoitified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  imiquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  It  does  not 
create  a  mandate  on  tribal  governments, 
nor  imposes  any  enforceable  duties  on 
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these  entities.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility  Act/Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601,  et  seq.),  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  requires  the  EPA  to  give 
special  consideration  to  the  effect  of 
Federal  regulations  on  small  entities 
and  to  consider  regulatory  options  that 
might  mitigate  any  such  impacts.  The 
EPA  is  required  to  prepare  a  regulatory 
flexibility  analysis,  including 
consideration  of  regulatory  options  for 
reducing  any  significant  impacts,  unless 
the  Agency  determines  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a-substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  small  governmental 
jurisdictions. 

For  the  purposes  of  analyzing  whether 
the  proposed  FIP  will  have  "a 
significant  economic  impact,"  EPA 
assimies  that  sources  subject  to  the 
previously  adopted  rules  are  complying 
with  them.  The  appropriate  inquiry  then 
is  whether  the  terms  of  EPA's  proposed 
FIP  would  impose  a  significant 
economic  impact  beyond  that  already 
imposed  by  the  terms  of  the  existing 
rules.  The  proposed  FIP  does  not  change 
the  nature  of  the  already  applicable  rule 
requirements  in  any  way.  There  should, 
therefore,  be  no  additional  burden  on 
regulated  soiuxes  because  they  are 
already  legally  required  to  comply  with 
the  relevant  federal  rules.  When  EPA 
originally  promulgated  the  four  federal 
measiu^s  it  is  relying  on  in  this  FIP, 
EPA  fully  complied  with  the  applicable 
provisions  of  the  RFA  and  SBREFA  with 
respect  to  small  entities.  Because 
today's  action  neither  proposes  any 
additional  specific  regulatory 
requirements,  nor  obligates  EPA  to 
propose  requirements  necessarily 
applicable  to  small  entities,  it  will  not, 
by  itself  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

For  these  reasons,  pursuant  to  5 
U.S.C.  605(b),  EPA  certifies  that  today's 
proposed  FIP  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  those 
terms  for  RFA  purposes. 

F.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Reform  Act"), 


signed  into  law  on  March  22,  1995,  the 
EPA  must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  state,  local,  or  tribal 
govenunents  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Under  section  205,  the 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  within  statutory 
requirements.  Section  203  requires  the 
EPA  to  establish  a  plan  for  informing 
and  advising  any  small  governments 
that  may  be  significantly  or  uniquely 
impacted  by  the  rule. 

Since  this  FIP  rulemaking  will  not 
add  to  or  change  any  of  the 
requirements,  including  record  keeping 
or  reporting  and  will  not  result  in  any 
additional  costs,  it  will  not  result  in 
expenditures  by  state,  local,  and  tribal 
governments  or  the  private  sector  of 
$100  million  or  more  in  any  one  year. 
Thus,  this  FIP  is  not  subject  to  the 
requirements  of  the  Unfunded  Mandates 
Reform  Act. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (the  NTTAA),  Pubfic  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  the  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standard  bodies.  The  NTTAA 
requires  the  EPA  to  provide  Congress, 
through  OMB,  with  explanations  when 
the  EPA  decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

Since  this  FIP  does  not  create  any 
new  technical  standards,  no  analysis 
under  the  NTTAA  is  required.  It  should 
be  noted,  however,  that  EPA  performed 
an  analysis  under  the  NTTAA  when  it 
promulgated  the  final  Architectural 
Coatings  and  Automobile  Refinish  rules 
which  were  subject  to  the  NTTAA  when 
promulgated.  (See  63  FR  48876  and  63 
FR  48814.)  EPA  determined  that  the 
methods  proposed  by  EPA  at  that  time 
were  more  appropriate  than  any  of  the 
analyzed  alternatives. 

H.  Paperwork  Reduction  Act 

The  individual  control  measures  that 
make  up  this  FIP  have  information 


collection  requirements  which  were 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  when  the  underlying 
measures  were  published.  All 
Paperwork  Reduction  Act  requirements 
were  compfied  with  at  that  time.  There 
are  no  additional  information  collection 
requirements  in  this  proposed  FIP  and 
therefore,  submittal  of  this  action  to 
OMB  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  is  not 
required. 

List  of  Sub|ect8  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  January  15, 1999 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  FF — New  Jersey 

2.  Subpart  FF  is  proposed  to  be 
amended  by  adding  new  section 
52.1585  to  read  as  follows: 

§  52.1 585    Ozone  1 5  Percent  ROP  Federal 
Implementation  Plan 

(a)  The  volatile  organic  compound 
emission  reductions  from  the  following 
control  measures  are  used  towards 
meeting  the  rate  of  progress 
requirements  of  the  15  percent  plans. 

(1)  New  York,  Northern  New  Jersey, 
Long  Island  nonattainment  area: 

(i)  Title  40,  "Part  90— Control  of 
Emissions  From  Nonroad  Spark-Ignition 
Engines," 

(ii)  Title  40,  Part  59,  Subpart  B— 
"National  Volatile  Organic  Compound 
Emission  Standards  for  Automobile 
Refinishing  Coatings," 

(iii)  Title  40,  Part  59,  Subpart  D— 
"National  Volatile  Organic  Compound 
Emission  Standards  For  Architectural 
Coatings,"  and 

(2)  Philadelphia,  Wilmington,  Trenton 
nonattainment  area:  Title  40,  "Part  90 — 
Control  of  Emissions  From  Nonroad 
Spark-Ignition  Engines," 

(i)  Title  40,  Part  59.  Subpart  B— 
"National  Volatile  Organic  Compound 
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Emission  Standards  for  Automobile 
Refinishing  Coatings," 

(ii)  Title  40i  Part  59.  Subpart  D— 
"National  Volatile  Organic  Compound 
Emission  Standards  For  Architectural 
Coatings,"  an^ 

(iii)  Title  40.  Part  61.  Subpart  FF— 
"National  Emission  Standard  for 
Benzene  Waste  Operations." 

(b)  Pursuant  to  the  federal  planning 
authority  in  s^tion  110(c)  of  the  Clean 
Air  Act  (CAA).  the  Administrator  finds 
that  the  appli(:able  implementation 
plans  for  the  i^ew  Jersey  portions  of  the 
4jew  York.  Ndrthem  New  Jersey.  Long 
Island  nonattiinment  area,  and  the 
Philadelphia.  iWilmington.  Trenton 
nonattainmenlt  area  demonstrate  the  15 
percent  VOC  fate  of  progress  required 
under  section  182(b)(l)(A)(l)  of  the 
CAA.  ! 

(FR  Doc.  99-1482  Filed  1-21-99;  8:45  am] 
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Medicare  Pro9ram:  Ambulance  Fee 
Schedule;  Intent  To  Form  Negotiated 
Rulemaking  Committee 

AGENCY:  Healtjb  Care  Financing 
Administratio^i  (HCFA).  HHS. 
ACTION:  Notic#  of  Intent  to  form 
negotiated  rulemaking  committee  and 
notice  of  meeljing 

T 

summary:  Section  4531(b)  of  the 
Balanced  Budget  Act  (BBA)  of  1997 
requires  that  the  Secretary  establish  a 
fee  schedule  fbr  the  payment  of 
ambulance  services  under  the  Medicare 
program  by  negotiated  rulemaking.  We 
are  required  to  establish  a  Negotiated 
Rulemaking  Cbmmittee  under  the 
Federal  Advisory  Committee  Act 
(FACA).  The  Committee's  purpose  will 
be  to  negotiate  this  fee  schedule  for 
ambulance  se^ices.  The  Committee  will 
consist  of  repiesentatives  of  interests 
that  are  likely  to  be  significantly 
affected  by  th^  proposed  rule.  The 
Committee  wi)l  be  assisted  by  a  neutral 
faciUtator.       I 

This  notice  announces  our  intent  to 
estabUsh  a  Negotiated  Rulemaking 
Committee  anq  outlines  the  scope  of 
issues  to  be  negotiated  by  the 
Committee  as  specified  by  section 
4531(b)(2)  of  the  BBA.  We  request 
public  commetit  on  whether  we  have 


properly  identified  the  key  issues  to  be 
negotiated  by  the  committee  as  well  as 
the  interests  that  will  be  affected  by 
those  issues. 

DATES:  Comments:  Comments  and 
requests  for  representation  or  for 
membership  on  the  Committee  will  be 
considered  if  we  receive  them  at  the 
appropriate  address  provided  below,  no 
later  than  5  p.m.  on  February  22, 1999. 

Meetings:  The  first  meeting  will  be 
held  at  Tiu-f  Valley  Hotel  in  ElUcott 
City,  Maryland  at  9  a.m.  on  February  22, 
23,  and  24. 1999  (410)  465-1500. 
ADDRESSES:  Mail  written  comments  and 
requests  for  representation  or  for 
membership  on  the  Committee,  or 
nominations  of  another  person  for 
membership  on  the  Committee  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  HCFA- 
1002-NOI,  P.O.  Box  7517,  Baltimore. 
MD  21207-5187. 

If  you  prefer,  you  may  deUver  your 
written  comments,  appfications,  or 
nominations  (1  original  and  3  copies)  to 
one  of  the  following  addresses: 

Room  445-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW,  Washington.  DC  20201;  or  Room 
C5-09-26.  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Niemann  (410)  786-^569  or  Margot 

Bhge  (410)  786-4642  for  general 

issues  related  to  ambulance  services. 
Lynn  Sylvester  (202)  606-9140  or 

Elayne  Tempel  (207)  780-3408, 

Conveners. 
SUPPLEMENTARY  INFORMATION: 

Comments,  Procedures,  Availability  of 
Copies,  and  Electronic  Access 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-1002-NOI.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  pubUcation  of  a  dociunent, 
in  Room  445-G  of  the  Department's 
offices  at  300  Independence  Avenue, 
SW,  Washington,  DC.,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders. 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 


Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  Ubraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register.  This 
Federal  Register  document  is  also 
available  from  the  Federal  Register 
onUne  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Docimient  home  page  address  is  http:/ 

/www.access.gpo.gov/su docs/,  by 

using  local  WAIS  client  software,  or  by 
telnet  to  swais.access.gpo.gov.  then  log 
in  as  guest  (no  password  required).  Dial- 
in  users  should  use  commimications 
software  and  modem  to  call  (202)  512- 
1661;  type  swais.  then  log  in  as  guest 
(no  password  required). 

L  Balanced  Budget  Act  of  1997 

Section  4531(b)(2)  of  the  Balanced 
Budget  Act  of  1997  (BBA).  PubUc  Law 
105-33.  added  a  new  section  1834(1)  to 
the  Social  Security  Act  (the  Act). 
Section  1834(1)  of  the  Act  memdates 
implementation,  by  January  1.  2000,  of 
a  national  fee  schedule  for  payment  of 
ambulance  services  furnished  under 
Medicare  Part  B.  The  fee  schedule  is  to 
be  established  through  negotiated 
rulemaking.  Section  4531(b)(2)  also 
provides  that  in  establishing  such  fee 
schedule,  the  Secretary  will — 

•  Establish  mechanisms  to  control 
increases  in  expenditures  for  ambulance 
services  under  Part  B  of  the  program; 

•  Establish  definitions  for  amoulance 
services  that  link  payments  to  the  type 
of  services  furnished; 

•  Consider  appropriate  regional  and 
operational  differences; 

•  Consider  adjustments  to  payment 
rates  to  account  for  inflation  and  other 
relevant  factors;  and 

•  Phase  in  the  fee  schedule  in  an 
efficient  and  fair  manner. 

n.  Negotiated  Rulemaking  Process 

Section  1834(1)(1)  of  the  Act  provides 
that  these  negotiations  take  place  within 
the  fi'amework  of  the  Negotiated 
Rulemaking  Act  of  1990  (PubUc  Law 
101-648,  5  U.S.C.  561-570).  Under  the 
Negotiated  Rulemaking  Act,  the  head  of 
an  agency  generally  must  consider 
whether — 


Federal  Register/ Vol.  64,  No.  14 /Friday.  January  22.  1999/Proposed  Rules  3475 


•  There  is  a  need  for  a  rule; 

•  There  are  a  limited  number  of 
identifiable  interests  that  will  be 
significantly  affected  by  the  rule; 

•  There  is  a  reasonable  likelihood 
that  a  committee  can  be  convened  with 
a  balanced  representation  of  persons 
who — 

•  Can  adequately  represent  the 
interests  identifled;  and 

•  Are  willing  to  negotiate  in  good 
faith  to  reach  a  consensus  on  the 
proposed  rule; 

•  There  is  a  reasonable  likelihood 
that  a  committee  will  reach  a  consensus 
on  the  proposed  rule  within  a  fixed 
period  of  time; 

•  The  negotiated  rulemaking 
procedure  will  not  unreasonably  delay 
the  notice  of  proposed  rulemaking  and 
the  issuance  of  a  final  rule; 

•  The  agency  has  adequate  resources 
and  is  willing  to  commit  such  resources, 
including  technical  assistance,  to  the 
committee;  and 

•  The  agency,  to  the  maximum  extent 
possible  consistent  with  the  legal 
obligations  of  the  agency,  will  use  the 
consensus  of  the  committee  with  respect 
to  the  proposed  rule  as  the  basis  for  the 
rule  proposed  by  the  agency  for  notice 
and  comment. 

We  note  that  the  Congress  has 
determined  that  the  above  conditions 
have  been  met  and  has  mandated  that 
the  negotiated  rulemaking  process  is 
appropriate. 

Negotiations  are  conducted  by  a 
committee  chartered  under  the  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  App.  2).  The  conunittee  includes 
an  agency  representative  and  is  assisted 
by  a  neutral  facilitator.  The  goal  of  the 
Committee  is  to  reach  consensus  on  the 
language  or  issues  involved  in  a  rule.  If 
consensus  is  reached,  it  is  used  as  the 
basis  of  the  agency's  proposal.  The 
process  does  not  affect  otherwise 
applicable  procedural  requirements  of 
the  FACA,  the  Administrative 
Procedure  Act,  and  other  statutes. 

The  Negotiated  Rulemaking  Act 
permits  (but  does  not  require)  an  agency 
to  use  the  services  of  an  impartial 
convener  to  assist  the  agency  in 
identifying  interests  that  will  be 
significantly  affected  by  the  proposed 
rule,  including  residents  of  rural  areas, 
and  in  conducting  discussions  with 
persons  representing  the  identified 
interests  to  ascertain  whether  the 
establishment  of  a  negotiated 
rulemaking  committee  is  feasible  and 
appropriate  in  the  particular 
rulemaking.  At  the  agency's  request,  the 
convener  also  ascertains  the  names  of 
persons  who  are  willing  and  qualified  to 
represent  interests  that  will  be 
significantly  affected  by  the  rule.  The 


agency  may  also  ask  the  convener  to 
recommend  a  process  for  the 
negotiations.  The  convener  submits  a 
written  report,  which  is  available  to  the 
public.  Pursuant  to  this  procedure 
authorized  by  the  Negotiated 
Rulemaking  Act,  Lynn  Sylvester  and 
Elayne  Temple  of  the  Federal  Mediation 
and  Conciliation  Service  (FMCS)  will 
act  as  conveners  for  the  negotiated 
rulemaking  on  the  ambulance  fee 
schedule.  Over  the  last  several  months, 
they  have  interviewed  a  wide  range  of 
organizations  that  were  identified  as 
having  a  possible  interest  in  this 
negotiated  rulemaking.  They  submitted 
a  report  to  HCFA  based  on  those 
convening  interviews,  which  serves  as  a 
basis  for  this  notice.  The  report  lists  the 
proposed  representatives  on  the 
Committee.  The  convening  report  is  a 
public  document  and  is  available  upon 
request  fi-om  the  HCFA  contacts  Usted 
above. 

m.  Interaction  With  the  Proposed  Rule 
Published  on  June  17, 1997 

On  Jime  17, 1997,  we  published  a 
proposed  rule  in  the  Federal  Register  to 
revise  and  update  the  Medicare 
ambulance  regulations  at  42  CFR  410.40 
(62  FR  32715).  Specifically,  we 
proposed  to  base  Medicare  payment  on 
the  level  of  service  required  to  treat  the 
beneficiary's  condition;  to  clarify  and 
revise  policy  on  coverage  of 
nonemergency  ambulance  services;  and 
to  set  national  vehicle,  staff,  and  billing 
and  reporting  requirements.  As  noted 
above,  section  1834(1)(2)  of  the  Act 
provides,  in  part,  that  in  estabUshing  the 
ambulance  fee  schedule,  the  Secretary 
will  establish  definitions  for  ambulance 
services  that  link  payments  to  the  types 
of  services  provided.  One  of  the 
provisions  of  the  Jime  17,  1997 
proposed  rule  would  have  defined 
ambulance  services  as  either  advanced 
life  support  (ALS)  or  basic  Ufe  support 
(BLS)  services  and  linked  Medicare 
payment  to  the  type  of  service  required 
by  the  beneficiary's  condition.  We 
received  an  extremely  large  number  of 
comments  on  this  issue  and,  in  general, 
commenters  were  very  concerned  about 
our  proposal.  In  light  of  that  concern, 
and  because  service  definition  is  a 
required  element  of  the  negotiated 
rulemaking,  we  have  decided  not  to 
proceed  with  a  final  rule  on  the 
definition  of  ALS  and  BLS  services.  We 
will  include  this  issue  as  a  matter  for 
the  negotiating  committee. 

We  note  that  section  1834(1)(3)  of  the 
Act  provides  that,  in  establishing  the  fee 
schedule,  the  Secretary  must  ensure  that 
the  aggregate  payment  amount  made  for 
ambulance  services  in  calendar  year 
(CY)  2000  does  not  exceed  the  aggregate 


payment  amount  that  would  have  been 
made  absent  the  fee  schedule.  Although 
we  are  foregoing  final  agency  action  on 
the  ALS/BLS  definition  proposal  and 
including  the  issue  as  a  part  of  the 
negotiations,  we  believe  that  the  savings 
that  would  have  been  realized  through 
implementation  of  that  policy  should 
not  be  lost  to  the  Medicare  program.  We 
have  estimated  that  $65  million  would 
have  been  realized  if  the  ALS/BLS 
proposal  had  been  published  as  a  final 
rule.  Therefore,  we  intend  to  set  the 
spending  target  for  CY  2000  (the  first 
year  that  the  fee  schedule  will  be  in 
effect)  $65  milUon  lower  than  budget 
neutrality  to  reflect  these  savings.  We 
intend  to  proceed  with  a  final  rule  for 
those  provisions  of  the  June  17, 1997 
proposed  rule  that  are  unrelated  to  the 
ALS/BLS  issue.  In  addition,  that  rule 
will  implement  the  provisions  of  section 
4531(c)  of  the  BBA,  which  authorizes 
the  Secretary  to  include,  under  certain" 
specified  conditions,  ALS  services 
provided  by  a  paramedic  intercept 
service  in  a  rural  area  as  a  covered 
ambulance  service. 

rv.  Subject  and  Scope  of  the  Rule 

A.  General 

Currently,  the  Medicare  program  pays 
for  ambulance  services  on  a  reasonable 
cost  basis  when  they  are  provided  by  a 
hospital,  skilled  nursing  facility,  or 
home  health  agency  and  on  a  reasonable 
charge  basis  when  provided  by  an 
outside  supplier.  Section  4531(b)(1)  of 
the  BBA  requires  that  ambulance 
services  covered  under  the  Medicare 
program  be  paid  based  on  the  lower  of 
the  actual  charge  or  the  fee  schedule 
amount.  The  fee  schedule  is  limited  in 
that  payments  may  not  exceed  what 
would  have  been  paid  if  the  fee 
schedule  were  not  put  into  effect.  As 
discussed  above,  we  intend  to  set 
spending  for  the  first  year  at  $65  miUion 
less  than  budget  neutrality. 

The  effective  date  for  the  fee  schedule 
is  January  1,  2000,  but  the  Secretary  has 
the  authority  imder  section  1834(1)(2)(E) 
of  the  Act  to  provide  for  a  phase-in 
period.  In  addition,  section  1834(1)(2) 
requires  that  in  developing  the  fee 
schedule  the  Secretary: 

•  Establish  mechanisms  to  control 
increases  in  exp>enditures  for  ambulance 
services  under  Part  B  of  the  program; 

•  Establish  definitions  for  ambulance 
services  that  link  payments  to  the  type 
of  services  furnished; 

•  Consider  appropriate  regional  and 
operational  differences;  and 

•  Consider  adjustments  tu  payment 
rates  to  account  for  inflation  and  other 
relevant  factors. 
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While  we  r^ognize  that  it  is  difllcult 
to  predict  the  lend  product  of  negotiated 
rulemaking  oi  the  ambulance  fee 
schedule,  we  anticipate  that  the 
proposed  rule  resulting  from 
negotiations  will  include  a  specific 
recommended  schedule  of  relative 
values  for  ambulance  services,  any 
adjustments  gJt  add-on  amounts  for 
particular  typ^s  of  services,  and 
possibly  a  mechanism  for  controlUng 
expenditures  and  a  phase-in  schedule. 
While  sectionri834(l)(2)(D)  of  the  Act 
requires  that  we  include  an  inflation 
adjustment  in^  the  considerations, 
section  1834(J)(3)of  the  Act  prescribes 
the  inflation  ^ctor  to  be  used  for  future 
years.  Therefdre,  we  are  not  including 
the  inflation  ffector  as  part  of  the 
negotiation  pBocess.  Medicare  billing 
data  will  be  available  for  use  in  the 
negotiations  and  we  will  share  that 
information  wfith  Committee 
participants. 

B.  Issues  and  JQuestfons  To  Be  Resolved 

Issues  that  ^e  anticipate  being 
resolved  are  oiutlined  below.  We  also 
invite  public  Comment  on  other  issues 
not  identified!  that  may  be  within  the 
scope  of  this  nile. 

We  believe  the  issues  to  be  the 
following: 

1.  The  type  of  services  furnished.  That 
is,  how  serviqes  are  grouped  for 
payment  pur]^oses  and  the  minimum 
services  that  liiust  be  furnished  in  order 
to  meet  the  dafinition  of  each  payment 
group.  For  eximple,  what  is  an  ALS 
versus  BLS  service?  How  many 
gradations  of  ^rvice  are  required?  For 
example,  should  there  be  three  levels  of 
care:  BLS,  ALS  and  critical  care 
transport?  What  are  the  relative  values 
of  each  level  if  care  and  what  are  the 
projected  utilizations  of  each? 

2.  E)efinition(s)  of  type  of  provider 
and  how  that  effects  the  payment  rate. 
For  example,  Should  volunteer, 
municipal  and  private  ambulance 
services  be  treated  differently? 

3.  Definitioti(s)  of  appropriate  regional 
differences  ai^d  how  they  affect  the 
payment  rate.iFor  example,  the  use  of  a 
geographic  wige  adjustment. 

4.  Definition(s)  of'^ appropriate 
operational  differences  and  how  they 
affect  the  payinent  rate.  For  example: 
— ALS  versus  BLS; 

— Ground  ver  >us  air; 

— Fixed  wing  versus  helicopter; 

— Hospital-fa^  sed  versus  independent; 

— For-profit  vjersus  volunteer; 

— Rural  versup  urban;  or 

— Isolated  essential  ambulance  source 

(that  is,  only  one  ambulance  source  in 

a  given  geographical  area] 

5.  Whether  piileage  should  be  paid 
separately  frotn  the  base  rate,  and  if  so. 


what  components  of  the  ambulance 
service  should  be  included  in  the  base 
rate  and  what  should  be  included  in 
mileage. 

6.  Phase-in  methodology  of  the  fee 
schedule  from  the  existing  payment 
method,  both  method  and  time  period. 

7.  Mechanism  to  control 
expenditures,  for  example,  a  volume 
performance  measure  such  as  the 
number  of  trips  per  beneficiary  or  the 
ratio  of  ALS  to  BLS  that  is  used  to  adjust 
the  conversion  factor  for  the  following 
year. 

C.  Issues  That  Are  Outside  the  Scope  of 
This  Negotiation 

Based  on  the  convening  report, 
several  issues  were  identified  that  we 
have  determined  are  outside  the  scope 
of  this  rule.  The  following  is  a  list  of 
some,  although  not  necessarily  all,  of 
the  issues  that  we  have  determined  are 
outside  the  scope  of  this  negotiation. 

1.  Program  policies  with  respect  to  the 
coverage,  as  distinguished  from 
payment,  of  ambulance  services.  For 
example,  the  definition  of  "bed-ridden" 
and  "medically  necessary,"  physician 
certification  for  the  use  of  ambulance, 
coverage  of  paramedic  intercept 
services,  and  ambulance  waiting  time 
(which  is  not  covered  by  Medicare). 

2.  The  aggregate  amount  of  Trust 
Fund  dollars  available  for  payment 
during  the  first  year.  This  amount  will 
be  based  on  the  amount  the  program 
would  have  paid  in  the  year  2000  absent 
the  fee  schedule,  reduced  by  the  $65 
million  dollar  savings  that  would  have 
been  realized  through  publication  of  a 
final  rule  on  the  ALS/BLS  definition. 

3.  The  way  items  and  services  are 
grouped  in  terms  of  the  Billing  Codes 
used  to  bill  Medicare. 

4.  The  base  year,  which  will  be  the 
latest  year  for  which  complete  HCFA 
ambulance  claims  data  exist. 

5.  Local  or  State  ordinances  requiring 
certain  ambulance  staffing  or  all  ALS 
ambulance. 

6.  The  choice  of  an  appropriate 
coding  system  to  implement  the  fee 
schedule;  section  1834(1)(7)  of  the  Act 
gives  HCFA  the  authority  to  specify  the 
coding  system. 

V.  Affected  Interests  and  Potential 
Participants 

In  addition  to  our  participation  on  the 
Committee,  the  Conveners  have 
proposed  and  we  agree  to  accept 
representatives  from  the  following 
organizations  as  negotiation 
participants: 

•  American  Health  Care  Association 
(AHCA). 

•  American  Ambulance  Association 
(AAA). 


•  Association  of  Air  Medical  Services 
(AAMS). 

•  International  Association  of  Fire 
Chiefs  (L\FC). 

•  International  Association  of  Fire 
Fighters  (L\FF). 

•  National  Association  of  State 
Emergency  Medical  Services  Directors 
(NASEMSD). 

•  American  Hospital  Association 
(AHA). 

•  National  Volunteer  Fire  Council 
(NVFC). 

In  addition  to  this  list,  we  note  that 
we  have  requested  that  the  American 
College  of  Emergency  Physicians 
(ACEP)  and  the  National  Association  of 
EMS  Physicians  (NAEMSP)  form  a 
coalition  emd  send  one  representative  to 
be  a  negotiation  participant.  We  invite 
public  comment  on  this  list  of 
Committee  participants. 

We  note  tnat  Medicare  contractors, 
which  are  those  entities  that  adjudicate 
claims  in  local  regions,  will  provide 
technical  information  to  the  negotiator 
representing  HCFA.  Since  we  consider 
the  contractors  to  be  agents  of  HCFA,  we 
believe  that  they  are  most  efficiently 
and  effectively  utilized  in  this  manner 
rather  than  as  negotiators  in  the  process. 

This  dociunent  gives  notice  of  this 
process  to  other  potential  participants 
and  affords  them  the  opportunity  to 
request  that  they  be  considered  for 
membership  on  the  Committee.  Persons 
who  will  be  significantly  affected  by 
this  rule  may  apply  for  or  nominate 
another  person  for  membership  on  the 
Committee  to  represent  such  interests 
by  submitting  comments  on  this  notice. 
Any  application  or  nomination  must 
include: 

•  The  name  of  the  applicant  or 
nominee  and  a  description  of  the 
interests  such  person  represents; 

•  Evidence  that  the  applicant  or 
nominee  is  authorized  to  represent 
parties  related  to  the  interests  the 
person  proposes  to  represent; 

•  A  written  commitment  that  the 
applicant  or  nominee  will  actively 
participate  in  the  negotiations  in  good 
faith;  and 

•  The  reasons  that  the  applicant  or 
nominee  believes  its  interests  are 
sufficiently  different  from  the  persons  or 
entities  listed  above  so  that  those 
interested  would  not  be  adequately 
represented  on  the  Committee  as 
currently  proposed. 

Individuals  representing  the  proposed 
organizations  and  health  industry 
sectors  should  have  practical 
experience,  be  recognized  in  their 
particular  community,  have  the  ability 
to  engage  in  negotiations  that  lead  to 
consensus,  and  be  able  to  fully  represent 
the  views  of  the  interests  they  represent. 
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We  reserve  the  right  to  refuse 
representatives  who  do  not  possess 
these  characteristics.  Given  the  limited 
time  frame  for  the  development  of  this 
rule,  we  expect  that  the  negotiations 
will  be  intensive.  Representatives  must 
be  prepared  and  committed  to  fully 
participate  in  the  negotiations  in  an 
attempt  to  reach  consensus  on  the  issues 
discussed. 

The  intent  in  establishing  the 
Committee  is  that  all  interests  are 
represented,  not  necessarily  all  parties. 
We  believe  the  proposed  list  of 
participants  represents  all  interests 
associated  with  adoption  of  a  national 
fee  schedule  for  ambulance  services.  In 
determining  whether  a  party  had  a 
significant  interest  and  was  represented, 
we  considered  groups  who  have  and 
will  continue  to  actively  represent  the 
main  interest  groups.  Lastly,  while  we 
are  obligated  to  ensure  that  all  interests 
that  are  significantly  affected  are 
adequately  represented,  it  is  critical  to 
the  Committee's  success  that  it  be  kept 
to  a  manageable  size,  particularly 
because  of  the  short  time  frame  in 
which  the  Committee  must  complete  its 
task. 

Groups  or  individuals  who  vnsh  to 
apply  for  a  seat  on  the  Committee 
should  respond  to  this  notice  and 
provide  the  detailed  information 
described  above. 

VI.  Schedule  for  the  Negotiations 

We  have  set  a  deadline  of  5-6  months 
beginning  with  the  date  of  the  first 
meeting  for  the  negotiated  rulemaking 
Committee  to  complete  work  on  the 
proposed  rule.  We  anticipate  4  or  5 
additional  meetings,  to  be  scheduled  by 
the  Committee,  with  the  final  meeting 
no  later  than  the  end  of  Jime  1999.  The 
first  meeting  of  the  Committee  is 
scheduled  for  February  22,  23,  and  24, 
1999  at  the  Turf  Valley  Hotel  in  EUicott 
City,  Maryland  beginning  at  9  a.m.  The 
purpose  of  this  meeting  is  to  discuss  in 
detail  how  the  negotiations  wall 
proceed,  the  schedule  for  subsequent 
meetings,  and  how  the  Committee  will 
function.  The  Committee  will  agree  to 
ground  rules  for  Committee  operations, 
will  determine  how  best  to  address  the 
principal  issues,  and,  if  time  permits, 
will  begin  to  address  those  issues. 

Vn.  Formation  of  the  Negotiating 
Committee 

A.  Procedure  for  Establishing  an 
Advisory  Committee 

As  a  general  rule,  an  agency  of  the 
Federal  Government  is  required  to 
comply  with  the  requirements  of  FACA 
when  it  establishes  or  uses  a  group  that 
includes  non-Federal  members  as  a 


source  of  advice.  Under  FACA,  an 
advisory  committee  begins  negotiations 
only  after  it  is  chartered.  This  process  is 
underway. 

B.  Participants 

The  number  of  participants  in  the 
group  is  estimated  to  be  10  and  should 
not  exceed  1 5  participants.  A  number 
larger  than  this  could  make  it  difficult 
to  conduct  effective  negotiations  within 
the  time  frame  required  by  the  statute. 
One  purpose  of  this  notice  is  to 
determine  whether  the  proposed  rule 
would  significantly  affect  interests  not 
adequately  represented  by  the  proposed 
participants.  We  do  not  beUeve  that 
each  potentially  affected  organization  or 
individual  must  necessarily  have  its 
own  representative.  However,  each 
interest  must  be  adequately  represented. 
Moreover,  the  group  as  a  whole  should 
reflect  a  proper  balance  or  mix  of 
interests. 

C.  Requests  for  Representation 

If,  in  response  to  this  notice,  an 
additional  individual  or  representative 
of  an  interest  requests  membership  or 
representation  on  the  Committee,  we 
will  determine,  in  consultation  with  the 
conveners,  whether  that  individual  or 
representative  should  be  added  to  the 
Committee.  We  wiU  make  that  decision 
based  on  whether  the  individual  or 
interest — 

•  Would  be  significantly  affected  by 
the  rule,  and 

•  Is  already  adequately  represented  in 
the  negotiating  group. 

D.  Establishing  the  Committee 

After  reviewing  any  comments  on  this 
Notice  and  any  requests,  applications  or 
nominations  for  representation,  we  will 
take  the  final  steps  to  form  the 
Committee. 

Vni.  Negotiation  Procedures 

The  following  procedures  and 
guidelines  will  apply  to  the  Committee, 
unless  they  are  modified  as  a  result  of 
comments  received  on  this  notice  or 
during  the  negotiating  process. 

A.  Facilitators 

We  will  use  neutral  facilitators  to 
conduct  the  negotiations.  The 
facilitators  will  not  be  involved  with  the 
substantive  development  or 
enforcement  of  the  regulation.  The 
facilitators'  role  will  be  to — 

•  Chair  negotiating  sessions  in  an 
impartial  manner; 

•  Help  the  negotiation  process  run 
smoothly; 

•  Help  participants  define  issues  and 
reach  consensus;  and 

•  Manage  the  keeping  of  the 
Committee's  minutes  and  records. 


Lynn  Sylvester  and  Elayne  Tempel  of 
the  Federal  Mediation  and  Conciliation 
Service  (FMCS)  will  serve  as  facilitators. 

B.  Good  Faith  Negotiations 

Participants  must  be  willing  to 
negotiate  in  good  faith  and  be 
authorized  to  do  so.  We  believe  this  may 
best  be  accomplished  by  selecting  senior 
officials  as  participants.  We  believe 
senior  officials  are  best  suited  to 
represent  the  interests  and  viewpoints 
of  their  organizations.  This  applies  to  us 
as  well,  and  we  are  designating  Nancy 
Edwards,  Deputy  Director  of  the 
Division  of  Acute  Care,  in  our  Center  for 
Health  Plans  and  Providers,  to  represent 
us. 

C.  Administrative  Support 

We  will  supply  logistical, 
administrative,  and  management 
support.  We  will  provide  technical 
support  to  the  Committee  in  gathering 
and  analyzing  additional  data  or 
information  as  needed. 

D.  Meetings 

Meetings  will  be  held  in  the 
Baltimore/Washington  area.  Unless 
announced  otherwise,  meetings  are 
open  to  the  public. 

E.  Committee  Procedures 

Under  the  general  guidance  and 
direction  of  the  facilitators,  and  subject 
to  any  applicable  legal  requirements,  the 
members  will  establish  the  detailed 
procedures  for  Committee  meetings  that 
they  consider  most  appropriate. 

F.  Defining  Consensus 

The  goal  of  the  negotiating  process  is 
consensus.  Under  the  Negotiated 
Rulemaking  Act,  consensus  generally 
means  that  each  interest  concurs  in  the 
result  unless  the  term  is  defined 
otherwise  by  the  Committee.  We  expect 
the  participants  to  fashion  their  working 
definition  of  this  term. 

G.  Failure  of  Advisory  Committee  To 
Reach  Consensus 

If  the  Committee  fails  to  reach 
consensus,  the  Committee  may  transmit 
a  report  specifying  any  areas  on  which 
consensus  was  reached  and  may  include 
in  the  report  any  information, 
recommendations,  or  other  materials 
that  it  considers  appropriate. 
Additionally,  any  Committee  member 
may  include  such  information  in  an 
addendum  to  a  report. 

If  any  Committee  member  withdraws, 
the  remaining  Committee  members  will 
evaluate  whether  the  Conunittee  should 
continue. 
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H.  Record  of  Meetings 

In  agcordance  with  FACA's 
requirements,  minutes  of  all  committee 
meetings  wil|  be  kept.  The  minutes  will 
be  placed  in  the  public  rulemaking 
record  and  Internet  site  on  our  home 
page. 

/.  Other  Infoi  motion 

In  accordaJice  with  the  provisions  of 
Executive  Order  12866  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

Authority:  Section  1834(i)(l]  of  the  Social 
Security  Act  («2  U.S.C  1395ni). 
(Catalog  of  Feoeral  Domestic  Assistance 
Program  No.  93-774,  Medicare — 
Supplementary!  Medical  Insurance  Program) 

Dated:  December  17. 1998. 
Nancy-Ann  M«i  DeParte, 
Administrator. [Health  Care  Financing 
Administratioii. 

Dated:  Deceiiiber  23, 1998. 
Donna  E.  Shalila, 

Secretary. 

IFR  Doc.  99-1815  Filed  1-21-99;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISStON 

47  CFR  Part  iO 

[CC  Docket  No.  94-102;  DA  98-2631] 

Compatibility  of  Wireless  Services 
With  Enhanced  911;  Guidelines  for 
Waiver  of  Phase  II  Automatic  Location 
Identification  Requirements 

agency:  Fed(  ral  Communications 

Commission. 

ACTION 

supplementa 


Proposed  rule;  availability  of 
information. 


SUMMARY:  Th !  Wireless 
Telecomnnm  cations  Bureau  released  a 
Public  Notice  announcing  guidelines  to 
be  followed  in  filing  petitions  for  waiver 
of  §  20.18(e)  if  the  rules  governing 
wireless  Enhanced  911(E911)  service. 
The  Public  Notice  also  establishes  a 
schedule  for  ^ling  such  waiver  requests. 
Section  20.1^(e)  requires  that  covered 
wireless  carriers  deploy  Automatic 
Location  Ideatifi cation  (ALI)  beginning 
October  1,  2001.  The  action  is  taken  to 
provide  inter  jsted  parties  with  guidance 
in  filing  requ  }sts  for  waiver  of  this 
requirement.  Filings  in  response  to  the 
PubUc  Notice  will  be  included  in  the 
pending  wirejless  E911  docket  and  may 
be  utilized  by  the  Commission  in  its 
further  development  of  policies  and 
rules  for  wireless  E911  deployment. 
DATES:  Waiver  petitions  are  requested  to 
be  filed  by  February  4, 1999.  Comments 


on  the  waivers  requests  are  due  on 
February  16, 1999,  and  reply  comments 
are  due  on  or  before  February  22, 1999. 
ADDRESSES:  Federal  Communications 
Commission,  Office  of  the  Secretary, 
445  12th  Street,  S.W.,  Washington,  D.C. 
20554. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Grosh,  202^18-1310.  or  Won  Kim. 
202-418-1310.  For  additional 
information  concerning  the  information 
collection  aspects  contained  in  the 
Public  Notice,  contact  Les  Smith  at  202- 
418-0217,  or  via  the  Internet  at 
lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Public  Notice  in  CC 
Docket  No.  94-102,  DA  98-2631, 
released  December  24,  1998.  The 
complete  text  of  the  Public  Notice  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  N.W..  Washington,  D.C.  and 
also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services 
(ITS,  Inc.),  (202)  857-3800. 1231  20th 
Street,  N.W.,  Washington,  D.C.  20036. 

Synopsis  of  the  Public  Notice 

1.  The  Public  Notice  sets  out 
guidelines  and  a  filing  schedule  to  assist 
those  interested  in  filing  waivers  of 
20.18(e)  of  the  E911  regulations  which 
state  that  covered  wireless  carriers  must 
deploy  Automatic  Location 
Identification  (ALI)  as  part  of  E911 
service  beginning  October  1,  2001, 
provided  certain  conditions  are  met. 
This  rule  was  adopted  in  the  First 
Report  and  Order  (61  FR  40348,  August 
2, 1996)  and  provides  that  subject 
carriers  must  provide  the  location  of  all 
911  calls  by  longitude  and  latitude  such 
that  the  accuracy  for  all  calls  is  125 
meters  or  less  using  a  Root  Mean  Square 
methodology.  The  Commission,  in  the 
Memorandum  Opinion  and  Order 
(MO&O)  in  this  proceeding  (63  FR  2631, 
January  16, 1998)  responded  to  concerns 
that  the  effect  of  §  20.18(e)  might  not  be 
technologically  and  competitively 
neutral  for  some  technologies  that  might 
be  used  to  provide  ALI,  in  particular 
handset-based  technologies  such  as 
those  using  the  GPS  satellite  system. 
The  MO&O  stated  that  the  Commission 
would  be  willing  to  consider  such 
issues  either  in  the  E911  rulemaking  or 
in  response  to  requests  for  waivers. 

2.  In  response  to  the  MO&O,  the 
Wireless  Telecommunications  Bureau 
received  inquiries  regarding  the  terms  of 
waivers  that  might  be  granted  and  the 
type  of  information  that  should 
accompany  requests  for  such  waivers. 
Thus,  the  Public  Notice  sets  out 


guidelines  and  a  filing  schedule  to  assist 
those  interested  in  filing  such  waivers, 
as  well  as  other  interested  parties. 
Parties  should  be  aware  that  these 
filings  will  be  included  in  the  pending 
wireless  E911  docket,  and  may  be 
utilized  by  the  Commission  in  its 
further  development  of  policies  and 
rules  for  wireless  E911  deployment  in 
the  pending  reconsideration  proceeding 
or  in  other  actions  in  the  E91 1 
rulemaking  proceeding. 

3.  The  Commission's  intention  in  this 
proceeding  is  to  adopt  general 
performance  criteria,  rather  than 
extensive  technical  standards,  to  guide 
the  development  of  wireless  E911 
services.  The  Commission's  goal  in  this 
proceeding  is  to  ensure  the  rapid, 
efficient,  and  effective  deployment  of 
ALI  as  part  of  E911.  in  order  to  promote 
the  public  safety  and  welfare.  Because 
of  the  significant  benefits  the  ALI 
requirements  established  in  §  20.18(e) 
will  provide  to  the  public  safety,  any 
requests  for  waiver  of  the  rule  should  be 
consistent  with  that  intent  and  goal.  The 
carriers  who  would  seek  waiver  of  ALI 
requirements  must  demonstrate  their 
commitment  to.  and  plans  for  achieving, 
the  goals  of  §  20.18(e). 

4.  There  are  several  aspects  to 
achieving  these  goals  for  handset-based 
approaches  to  ALI.  One  of  the  most 
critical  factors  in  providing  help  to  911 
callers  in  emergency  situations  is  the 
accuracy  of  the  location  information.  A 
commitment  by  a  carrier  to  provide  a 
significantly  higher  level  of  accuracy 
could  help  justify  a  phase-in  of  ALI  over 
time,  through  upgrading  or  replacing 
handsets. 

5.  Another  way  in  which  the  goals  of 
the  rules  might  be  achieved  would  be  if 
the  carrier  began  implementation  of  ALI 
capabilities  before  the  October  1,  2001, 
deadline,  by  offering  ALI  capable 
handsets  to  customers  at  an  earlier  date, 
and  offering  only  ALI  capable  handsets 
no  later  than  the  date  when  all 
conditions  for  Phase  II  requirements  are 
met.  Early  implementation  could  be 
especially  useful  for  wireless  customers 
travelling  in  areas  where  Public  Safety 
Answering  Points  (PSAPs)  have  acted  to 
be  able  to  receive  the  ALI  information. 

6.  One  concern  the  Commission  has 
regarding  carriers  employing  handset- 
based  ALI  technologies  is  that  they 
might  not  be  able  to  provide  reliable  ALI 
service  to  "roamer"  customers  whose 
home  carrier  adopts  a  network-based 
solution.  In  light  of  this  concern,  it  will 
be  important  for  carriers  seeking  waiver 
of  the  Commission's  Phase  11 
requirements  to  address  any  factors  and 
steps  they  will  be  in  a  position  to  take 
that  will  minimize  this  roamer  problem 
to  the  fullest  extent  practicable. 
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Terms  and  Scope  of  Waiver  Petitions; 
Information  Requested 

7.  Any  carrier  seeking  a  waiver  of  the 
Commission's  rules  and  requirements 
relating  to  Phase  II  implementation  shall 
include  in  its  petition  for  waiver  a 
specific  statement  and  explanation  of 
the  scope  and  terms  of  the  waiver 
sought  by  the  carrier.  Under  the  general 
waiver  standard  set  forth  in  WAIT 
Radio,'  the  Commission  may  exercise  its 
discretion  to  waive  a  rule  where  waivers 
are  founded  upon  an  "appropriate 
general  standard,"  "show  special 
circumstances  warranting  a  deviation 
from  the  general  rule,"  and  "such 
deviation  will  serve  the  public 
interest.  "2 

8.  In  order  to  meet  the  WATT  Radio 
waiver  standard,  it  is  necessary  for 
waiver  petitions  to  provide  with 
sufficient  particularity  the  following 
information.  This  information  will  assist 
the  Commission  in  assessing  whether  a 
particular  waiver  is  likely  to  meet  the 
Commission's  objective  of  being 
technologically  and  competitively 
neutral  with  respect  to  enforcement 
compliance  with  its  Phase  11  rules, 
while  promoting  the  deployment  of 
wireless  E911  in  an  efficient  and 
effective  manner: 

(1)  The  level  of  ALI  accuracy  and 
reliability  the  carrier  plans  to  offer  with 
its  ALI  technologies.  This  information 
should  include  field  test  results  of  such 
technologies  in  various  geographical 
envirorunents,  such  as  "urban  canyons," 
suburban  and  rural  locations, 
moimtainous  and  other  similar  terrain, 
and  inside  buildings. 

(2)  When  the  carrier  plans  to  start 
offering  ALI-capable  handsets  to  its 
customers.  This  information  should 
include  dociunented  timetables  and 
milestones  regarding  the  deployment 
projections  for  ALI-capable  handsets.  In 
particular,  we  would  find  it  useful  to 
have  information  on  the  expected 
implementation  rate  for  ALI  under  the 
requested  waiver,  including  the  likely 
rate  at  which  non-ALI  capable  handsets 
would  be  replaced  or  upgraded. 

(3)  Steps  the  carrier  will  take  with 
respect  to  minimizing  problems 
associated  with  non-ALI  capable 
handsets.  This  information  should 
include  an  analysis  of  estimated  cost  of 
upgrading  or  replacing  existing  handsets 
based  on  the  options  explored  by  the 
carrier. 


'  WATT  Radio  V.  FCC.  41 8  F.2d  1 1 53  (D.C  Cir. 
1969).  cert,  denied.  409  U.S.  1027  (1972)  (WAIT 
Radio). 

»  Northeast  Cellular  Telephone  Co.  v.  FCC.  897 
F.2d  1164, 1166  P.C  Cir.  1990),  citing  WATT 
Aadio,  418  F.2d  at  1159. 


(4)  Steps  the  carrier  plans  to  take  to 
address  roamer  situations,  together  writh 
any  available  information  regarding  the 
volume  of  911  calls  made  by  roamer 
customers  in  the  carrier's  service  area. 

9.  Because  the  ALI  technology  issue  is 
one  that  affects  all  wireless  carriers 
subject  to  the  E911  requirements,  it  is 
possible  that  a  general  waiver  or  set  of 
waiver  options  may  be  one  way  of 
addressing  the  handset-based 
technology  issue.  The  grant  of  interim 
waivers  pending  the  adoption  of 
permanent  rule  changes  may  also  be 
appropriate.  Waiver  requests  and 
comments  should  address  any  legal  or 
other  issues  that  might  be  raised  by  the 
grant  of  either  individual  or  general 
waivers,  on  an  interim  or  permanent 
basis. 

Filing  Schedules  and  Instructions 

10.  To  assist  the  Commission  in 
evaluating  these  issues  in  a 
comprehensive  manner,  we  recommend 
that  waiver  requests  be  filed  not  later 
than  February  4,  1999.  Oppositions 
should  be  filed  not  later  than  February 
16,  1999.  Replies  should  be  filed  not 
later  than  February  22,  1999.  Waiver 
requests  may  be  filed  before  or  after  the 
date  established  in  this  schedule,  but 
adherence  to  such  filing  date  should 
facilitate  more  efficient  and  expeditious 
treatment  of  pending  petitions.  The 
Commission  also  notes  that  application 
for  or  grant  of  a  waiver  does  not  obligate 
the  carrier  to  use  the  waiver;  if  a  carrier 
wishes,  it  may  decide  to  comply  with 
the  rules  in  effect  rather  than  employ  a 
granted  waiver. 

Administrative  Information 

11.  To  file  formally  in  this 
proceeding,  participants  must  file  an 
original  and  five  copies  of  all  petitions, 
oppositions,  and  replies.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  and  ten  copies  must  be  filed. 
All  pleadings  should  be  filed  with  the 
Office  of  the  Secretary,  Federal 
Communications  Commission,  445  12th 
Street,  S.W.,  Washington,  D.C.  20554, 
referencing  CC  Docket  No.  94-102. 
Paper  filings  will  also  be  received  at  a 
designated  counter  located  at  TW-A325 
in  the  12th  Street  lobby  of  the  Portals  n 
Office  Building  from  8:30  a.m.  to  5:30 
p.m.,  Monday  through  Friday,  except 
holidays.  During  the  transition  period  of 
the  Commission's  relocation  to  the 
Portals  II  Office  Building,  the  Office  of 
the  Secretary  will  accept  paper  filings  at 
1919  M  Street,  N.W.,  Room  222,  but 
only  from  4:00  p.m.  to  5:30  p.m., 
Monday  through  Friday,  except 
holidays. 


12.  Requests  for  waiver  that  are 
formally  opposed  are  generally  treated 
as  restricted  proceedings,  where  ex 
parte  presentations  are  prohibited.'  The 
Conunission  may  modify  its  ex  parte 
rules,  however,  if  it  determines  that  the 
public  interest  would  be  served.* 
Because  these  waiver  petitions  and 
responsive  comments  will  be  included 
in  CC  Docket  No.  94-402.  and.may  be 
considered  in  the  context  of  the  ongoing 
wireless  E911  rulemaking,  the 
Commission  believes  that  it  is 
appropriate  to  treat  these  as  "permit  but 
disclose"  proceedings.  Pursuant  to  our 
delegated  authority,'  we  have 
determined  that  it  is  in  the  public 
interest  to  permit  ex  parte  presentations 
relating  to  petitions  for  waiver  of 

§  20.18(e).  so  long  as  the  presentations 
are  disclosed  in  accordance  with 
§  1.1206  of  the  Commission's  Rules.* 

Paperwork  Reduction  Act 

13.  This  Public  Notice  contains  new 
information  collections  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  The  Office  of  Management  and 
Budget  (OMB)  has  reviewed  and 
approved  these  collections.  The 
expiration  date  for  this  approval  is  April 
30.  1999.  Because  the  Commission 
sought  and  OMB  granted  emergency 
approval  of  these  collections,  and 
because  the  Public  Notice  originated 
from  comments  filed  in  response  to  the 
Memorandum  Opinion  and  Order  (63 
FR  2631.  January  16. 1998)  for  which  a 
comment  period  was  provided  and 
OMB  approval  was  received  (OMB  No. 
3060-0813),  the  Commission  has  been 
granted  an  exception  to  the  60-day 
public  comment  requirement. 

OMB  Approval  Number:  3060-0878. 

Title:  Wireless  Telecommunications 
Bureau  OutUnes  Guidelines  For 
Wireless  E911  Rule  Waivers  For 
Handset-Based  Approaches  To  Phase  II 
Automatic  Location  Identification  (ALI) 
Requirements,  Public  Notice,  CC  Docket 
No.  94-102. 

Type  of  Review:  New  Collection. 

Respondents:  Covered  Wireless 
Carriers  Seeking  Waiver  of  §  20.18  (e)  of 
the  Commission's  E911  Rules  Requiring 
That  Covered  Carriers  Deploy  ALI  As 
Part  Of  E91 1  Service  Beginning  October 
1.2001. 

Number  of  Respondents: 
Approximately  50  carriers  will  submit  a 
one-time  request  for  waiver  of  the  E911 
ALI  regulations. 


'Section  1.1208  of  the  Commission's  Rules,  47 
CFR  1.1208. 

'  Section  1 . 1 200(a)  of  the  Commission's  Rules,  47 
CFR  1.1200(al. 

>See  §$0,131  and  1.331  of  the  Connnission's 
Rules,  47  CFR  0.131, 1.331. 

*47  CFR  1.1206. 
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Burden  Pet  Respondent:  4  hours. 

Total  Anni^aJ  Burden  Hours:  2,000 
hours. 

Total  Anntial  Cost:  0. 

Frequency  of  Response:  One-time 
fOing  requir^nent. 

Needs  andtUses:  The  information 
filed  as  part  of  a  petition  for  waiver  will 
be  used  to  ensure  timely  compliance 
with  the  Commission's  E911 
regulations,  provide  the  Commission 
with  current  information  on  the  status 
of  ALI  technology,  and  thus  ensure  the 
dependabihty  and  responsiveness  of 
critical  E911  services. 

Federal  Commtmicatioiis  Commission. 

KathlwHi  O'Brten  H—, 

Deputy  Chief.  Wireless  Telecommunications 

Bureau. 

(PR  Doc.  99-1389  Filed  1-20-99;  1:24  pm] 
■UMQ  COM  mt-**-^ 


FEDERAL  COMMUNICATIONS 


47CFRPartfO 

[Wr  Doctat  N9.  M-182,  PR  Dodwt  No.  92- 
236,  DA  te-Md] 

1996  Biennial  Reguialory  Review; 
Private  Land  Mobile  Radio  ServicM 

AQENCY:  Federal  Commimications 

Commission. 

ACTION:  Propi^sed  rules:  extension  of 

time  for  comments. 

SUMMARY:  This  document  extends  the 
time  to  file  comments  on  the  Notice  of 
Proposed  Rukmaking  adopted 
September  3Q,  1998.  Comments  on  this 
notice  were  dkie  January  4, 1999,  and 
reply  comments  were  due  on  or  before 
January  22,  1999.  Pursuant  to  a  request 
by  Land  Mobile  Communications 
Council  (LMCC),  the  Commission  is 
extending  the  time  to  file  comments  to 
afford  interested  parties  the  necessary 
time  to  coonHnate  and  file  substantive 
commmts  f(^  the  record. 
DATES:  Comments  must  be  filed  on  or 
before  January  19, 1999,  and  reply 
comments  on  or  before  February  3, 
1999. 

ADDRESSES:  Fbderal  Communications 
Commissicm,  pffice  of  the  Secretary, 
The  Portals  II,  445  12th  St.,  SW, 
Washington,  D.C.  20554 
FOR  FURTHER  MFORMATION  CONTACT: 
Ghassan  Khalek,  Public  Safety  and 
Private  Wireless  Division,  Wireless 
Telecommunications  Bureau,  (202)  418- 
2771  or  via  E-Mail  to  gkhalek@ficc.gov. 
SUPPt.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Public  Safety  and 
Private  Wireless  Division's  Order,  WT 
Docket  No.  9A-182,  DA  98-2651, 


adopted  December  30, 1998,  and 
released  I>ecember  31,  1998.  The  full 
text  of  this  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Public  Safety  and 
Private  Wireless  Division,  Wireless 
Telecommiinications  Bureau,  2025  M 
Street,  N.W.,  Room  8010,  Washington 
D.C.  The  complete  text  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  Stiite  140, 
Washington,  D.C.  20037,  telephone 
(202)  857-3800. 

Summary  of  Order 

1.  On  September  30, 1998,  the 
Commission  adopted  A  Notice  of 
Proposed  Rulemaking  (Notice)  in  the 
above-captioned  proceeding.  Comments 
on  the  Notice  were  due  on  or  before 
January  4, 1999,  and  Reply  Comments 
were  due  on  or  before  Jantiary  22, 1099. 
On  December  23. 1998,  the  Commission 
received  a  request  for  Extension  of  Time 
to  File  Comments  filed  by  the  Land 
Mobile  Communications  CoundL 

2.  LMCC  requests  an  extension  until 
January  18, 1999,  to  file  comments.  It 
states  that  this  would  afford  interested 
parties  adequate  time  to  prepare  fiill  and 
complete  comments  in  order  that  the 
Commission  may  develop  as  complete  a 
record  as  possible.  LMCC  indicates  that 
it  files  comments  in  proceedings  before 
the  Commission  with  the  cimsensus  of, 
and  on  behalf  of,  the  vast  majority  of 
public  safety,  business,  industrial, 
private,  commercial  and  land 
transportation  radio  users.  LMCC  points 
out  that  the  comment  deadline  falls 
immediately  after  an  extended  holiday 
period  making  it  difficult  for  LMCC  to 
develop  ccmsoosus  comments  because 
of  the  unavailability  of  many  of  its 
members  due  to  travel. 

3.  It  is  the  policy  of  the  Commission 
that  extensions  of  time  are  not  routinely 
granted.  Upon  review,  however,  we 
agree  that  an  extension  would  afford 
parties  the  necessary  time  to  coordinate 
and  file  substantive  comments  for  the 
record.  We  believe,  that  a  15  day 
extension  of  time,  until  January  19, 
1999,  within  which  to  file  comments  on 
the  Notice  should  be  sufficient.  This 
extension  should  provide  an  adequate 
opportunity  for  all  ptarties  to  prepare 
and  file  responsive  and  complete 
comments  in  this  proceeding, 

Ordering  Clauses 

4.  Accordingly,  it  is  hereby  ordered 
that  the  Request  for  Extension  of  Time 
to  File  Comments  filed  by  LMCC  on 
December  23, 1998,  is  hereby  granted. 
Parties  shall  file  comments  on  the 
Notice  no  later  than  January  19. 1999. 


Reply  comments  are  due  on  or  before 
February  3, 1999. 

List  of  Sub)ects  in  47  CFR  Fait  90 

Administrative  practice  and 
procedure,  Communications  equipment. 
Radio.  j 

Federal  Communications  Commission.         ' 

JohnQarli, 

Deputy  Chief,  Public  Safety  and  Private 

Wireless  Division,  Wir^ess 

Telecommunications  Bureau. 

(FR  Doc  99-1458  Filed  1-21-99;  8:45  am] 

■ILLMO  CODE  1712-01-^ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

50CFRPart648 
p.D.  011399A] 

Haheries  of  the  Norttiaastem  United 
Stataa;  Nortlieaat  MulUapecles  and 
MonkMi  Flatteries;  Amendment  1  to 
ttte  Monlcflsli  Fishery  Management 
Plan  (FMP)  to  Designate  Essentiai  naii 
Habitat  (EFH) 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of 

Amendment  1  to  the  Monkfish  FMP; 

request  for  comments. 

SUMMARY:  NMFS  announces  that  the 
New  England  and  Mid-Atlantic  Fishery 
Management  Councils  have  submitted 
for  review  and  approval  by  the  Secretary 
of  Commerce  (Seoetary)  Amendment  1 
to  the  Monkfish  FMP  prepared  jointly 
by  the  New  England  Fishery 
Management  Council  (NEFMC)  and  the 
Mid-Atlantic  Finery  Management 
Council.  The  amenthnent  includes  the 
EFH  provisions  which  implement  the 
requirements  of  section  303(a)(7)  of  the 
Magnuson-Stevfflis  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  The 
amendment  describes  and  identifies 
EFH  for  the  monkfish  fishery,  discusses 
measures  to  address  the  effects  of 
fishing  on  EFH,  and  identifies  other 
actions  for  the  conservation  and 
enhancement  of  EFH.  The  amendment 
includes  no  new  fishery  management 
measures,  so  no  regulations  are 
proposed.  Amendment  1  to  the 
Monkfish  FMP  is  included  in  the 
NEFMC's  omnibus  EFH  amendment, 
which  also  includes  Amendment  11  to 
the  Northeast  Multispecies  FMP, 
Amendment  9  to  the  Atlantic  Sea 
Scallop  FMP,  Amendment 
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1  to  the  Atlantic  Salmon  FMP,  and  the 
EFH  components  of  the  pending 
Atlantic  Herring  FMP. 
DATES:  Public  comments  must  be 
received  on  or  before  March  23, 1999. 
ADDRESSES:  Comments  on  this 
amendment  should  be  sent  to  Jon  C. 
Rittgers,  Acting  Regional  Administrator, 
One  Blackburn  Drive,  Gloucester,  MA 
01930-2298.  Please  mark  the  outside  of 
the  envelope:  "Comments  on  Monkfish 
Amendment  1." 

Copies  of  the  omnibus  amendment, 
which  includes  Amendment  1  to  the 
Monkfish  FMP  and  the  environmental 
assessment,  are  available  from  Paid 
Howard,  Executive  Director,  New 
England  Fishery  Management  Council,  5 
Broadway,  Saugus,  MA  01906-1036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  M.  Kurland,  Assistant  Habitat 
Program  Coordinator,  978-281-9204. 
SUPPLEMENTARY  INFORMATKM:  The 
Magnuson-Stevens  Act  requires  that 
each  Regional  Fishery  Management 
Council  submit  any  FMP  or  FMP 
amendment  it  prepares  to  NMFS  for 
review  and  approval,  disapproval,  or 
partial  approval.  The  Magnuson-Stevens 
Act  also  requires  that  NMFS,  upon 
receiving  an  FMP  or  FMP  amendment, 
immediately  publish  a  notification  in 
the  Federal  Register  that  the  FMP  or 


amendment  is  available  for  public 
review  and  comment.  Therefore,  NMFS 
solicits  comments  on  the  approval, 
disapproval,  or  partial  approval  of 
Amendment  1  to  the  Moidtfish  FMP. 

Amendment  1  to  the  Monkfish  FMP  is 
included  as  a  part  of  an  omnibus  EFH 
amendment  prepared  by  the  NEFMC, 
which  addresses  the  Magnuson-Stevens 
Act  EFH  provisions.  The  omnibus 
amendment  discusses  fishing-  and 
nonfishing-related  impacts  to  NEFMC 
designated  EFH,  including  monkfish 
EFH;  measures  to  minimize  adverse 
impacts  to  EFH;  and  conservation  and 
enhancement  measures  for  EFH.  The 
monkfish  EFH  portion  of  the 
amendment  also  addresses  research  {uid 
information  needs. 

This  omnibus  amendment  also 
includes  Amendment  11  to  the 
Northeast  Multispecies  FMP, 
Amendment  9  to  the  Sea  Scallop  FMP, 
Amendment  1  to  the  Atlantic  Salmon 
FMP,  and  EFH  designations  and 
information  for  Atlantic  herring.  A 
Notice  of  AvailabiUty  for  Amendment 
11  to  the  Northeast  Multispecies  FMP, 
Amendment  9  to  the  Sea  Scallop  FMP, 
and  Amendment  1  to  the  Atlantic 
Salmon  FMP  was  published  in  the 
Federal  Register  on  December  1, 1998 
(63  FR  66110)  and  the  comment  period 


ends  on  February  1, 1999.  EFH 
designations  and  information  for 
Atlantic  herring  will  be  considered  for 
Secretarial  approval,  disapproval,  er 
partial  approval  in  a  future  notice  of 
availability,  in  conjunction  with  the 
NEFMC's  pending  FMP  for  Atlantic 
herring. 

NMFS  solicits  comments  on  the 
approval,  disapproval,  or  partial 
approval  of  Amendment  1  to  the 
Monkfish  FMP.  To  be  considered, 
comments  must  be  received  by  close  of 
business  on  March  23, 1999;  that  does 
not  mean  postmarked  or  otherwise 
transmitted  by  that  date. 

In  addition  to  Amendment  1,  the 
Monkfish  FMP  is  currently  imder 
Secretarial  review.  A  Notice  of 
Availability  inviting  public  comment  on 
the  FMP  was  published  in  the  Federal 
Register  on  E)ecember  2.  1998  (63  FR 
66524).  Comments  on  the  Monkfish 
FMP  must  be  received  by  February  1, 
1999. 

Authority:  16  U.S.C.  1801  etseq. 
Dated:  January  IS,  1999. 
Guy  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

(FH  Doc.  99-1419  Filed  1-21-99;  8:45  am) 
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This  section  of  thd  FEDERAL  REGISTER 
cxjntains  documer  ts  other  than  rules  or 
proposed  rules  th^t  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  docurnents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  98-124-1] 

Availability  of  ^  Supplement  to  the 
Horse  Protection  Strategic  Plan 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  |nd  request  for 
comments. 

SUMMARY:  We  are  advising  the  public  of 
the  availability  pf  a  supplement  to  the 
Animal  and  Pleat  Health  Inspection 
Service  Horse  Protection  Strategic  Plan 
and  are  inviting  comments  on  it.  The 
supplement  concerns  the  Horse 
Protection  Act  Operating  plan  for  the 
1999  show  season  for  Tennessee 
Walking  Horses  and  other  gaited  horses. 
DATES:  Consideration  will  be  given  only 
to  comments  reteived  on  or  before 
January  29,  199B. 

ADDRESSES:  Ple(ise  send  an  original  and 
three  copies  of  Vour  comments  to 
Docket  No.  98-124-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3(|03.  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-124-1.  Copies  of  the 
supplement  to  fce  Animal  and  Plant 
Health  Inspection  Service  Horse 
Protection  StratBgic  Plan  may  be 
obtained  either  by  contacting  the  person 
listed  under  FOfl  FURTHER  INFORMATION 
CONTACT,  or  elei:tronically  at  http:// 
www.aphis.gov^ac.  A  copy  of  the 
supplement  ani  comments  received  on 
the  supplement  are  also  available  for 
public  inspection  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  the  supplement  or  comments  are 
requested  to  ca  1  ahead  on  (202)  690- 


2817  to  facilitate  entry  into  the 
comment  reading  room.        ^ 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  Watkins,  Initiatives 
Coordinator,  Animal  Care,  APHIS,  4700 
River  Road  Unit  84,  Riverdale,  MD 
20737-1234,  (301)  734-4981;  ore-mail: 
richard.h.watkins@usda.gov. 

SUPPLEMENTARY  INFORMATION:  The 
practice  known  as  "soring"  is  the 
causing  of  pain  in  Tennessee  Walking 
Horses  and  other  gaited  horses,  in  order 
to  affect  their  performance.  The  Horse 
Protection  Act  (HPA)  (11  U.S.C.  et  seq.) 
was  enacted  for  the  purpose  of 
eliminating  soring  by  prohibiting  the 
showing,  exhibition,  transport  or  sale  of 
sore  horses.  Exercising  its  rulemaking 
and  enforcement  authority  under  the 
HPA.  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  issues  and 
enforces  regulations  regarding  horse 
protection  at  title  9,  chapter  I,  part  11, 
of  the  Code  of  Federal  Regulations. 

In  1995.  APHIS  initiated  development 
of  a  Horse  Protection  Strategic  Plan, 
designed  to  achieve  the  elimination  of 
soring  by  strengthening  APHIS's 
relationship  with  the  walking  horse 
industry.  A  notice  of  the  availability  of 
the  final  Horse  Protection  Strategic  Plan 
was  published  in  the  Federal  Register 
on  December  1, 1997  (62  FR  63510, 
Docket  No.  97-105-1).  Based  on  our 
experience  using  the  Horse  Protection 
Strategic  Plan  during  the  1998  show 
season  for  Tennessee  Walking  Horses 
and  other  gaited  horses,  we  determined 
that  a  supplement  to  the  Horse 
Protection  Strategic  Plan,  explaining 
and  clarifying  operating  procedures, 
would  be  useful  for  the  1999  show 
season.  This  notice  annotmces  the 
availability  of  that  supplement  and 
invites  comment  from  the  horse 
industry  and  other  interested  members 
of  the  public. 

Done  in  Washington.  DC.  this  14th  day  of 
January  1999. 
Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc.  99-1417  Filed  1-21-99;  8:45  am] 

BILUNO  CODE  3410-34-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to  and 

Deletions  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposal  to  add  to  the  Procurement  List 
a  commodity  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  commodities  and  service 
previously  furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  February  22, 1999. 
ADDRESSES:  Committee  for  Pim:hase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310. 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
piuTpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  followring  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 
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3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Conunenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodity  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 

f>roduction  by  the  nonprofit  agencies 
isted: 

Commodity 

Insignia,  Embroidered 
8455-01-388-8485 
NPA:  Westmoreland  County  Branch.  PAB, 
Greensburg.  Pennsylvania 

Services 

Administrative/General  Support  Services, 

GSA,  Federal  Supply  Service  (3FS), 

Northeast  Distribution  Center, 

Burlington,  New  Jersey 
NPA:  Bestwork  Industries  for  the  Blind,  Inc., 

Westmont,  New  Jersey 
Base  Supply  Center,  Mountain  Home  Air 

Force  Base,  Idaho 
NPA:  Envision,  Inc.,  Wichita,  Kansas 
Base  Supply  Center,  Naval  Air  Station 

Fallon,  Fallon,  Nevada 
NPA:  The  Lighthouse  for  the  Blind,  Inc., 

Seattle,  Washington  ^^.^ 

Operation  of  Individual  Equipment  Element, 

Mountain  Home  Air  Force  Base,  Idaho 
NPA:  Envision,  Inc.,  Wichita,  Kansas 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46— 48c)  in 
coimection  with  the  commodities  and 
services  proposed  for  deletion  from  the 
Procurement  List. 

The  following  commodities  and 
service  have  been  proposed  for  deletion 
from  the  Procurement  List: 

Commodities 

Easel,  Display  &  Training 

7520-00-579-7013 
Easel,  White  Board,  Dry  Erase 


7520-01-127-4192 
Reel,  Cable 

8130-L9-015-3520 

8130-L9-015-3420 
Box,  Filing 

7520-00-240-4831 

7520-00-139-3743 

7520-00-240-4839 

Service 

Janitorial/Grounds  Maintenance,  Department 
of  Agriculture,  Coshocton,  Ohio 

Beverly  L.  Milkman, 

Executive  Director. 

(FR  Doc.  99-1470  Filed  1-21-99;  8:45  am) 

BILLING  CODE  6353-01 -P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Connecticut  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Connecticut  Advisory  Committee  to  the 
Commission  vnll  convene  at  10:00  a.m. 
and  adjourn  at  4:00  p.m.  on  February 
11, 1999,  at  the  Hohday  Inn  Hotel  and 
Conference  Center,  1070  Main  Street, 
Bridgeport.  Connecticut  06604.  The 
Committee  will  (1)  review  the  draft 
report,  "Civil  Rights  Issues  In 
Connecticut:  A  Summary  Report  of  the 
1997  Civil  Rights  Leadership 
Conference",  (2)  plan  future  activities; 
and  (3)  hold  a  briefing  with  local 
government  officials  and  advocacy 
group  representatives  on  civil  rights 
issues  in  the  Bridgeport  area. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Neil  Macy,  860- 
242-7287,  or  Ki-Taek  Chun,  Director  of 
the  Eastern  Regional  Office,  202-376- 
7533  (TDD  202-376-8116).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  ORice  at  least  ten  (10) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  January  14, 1999. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  99-1442  Filed  1-21-99;  8:45  am] 

BILUNQ  CODE  CSSft-OI-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 
[I.D.  011399B] 

Notice  of  Availability  of  Final 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  and 
Habitat  Conservation  Plan/  Sustained 
Yield  Plan  for  the  Headwaters  Forest 
Project 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration, 
Commerce;  Fish  emd  Wildlife  Service 
(FWS).  Interior. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  aimounces  the 
availability  of  a  joint  final 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EIR) 
and  Habitat  Conservation  Plan  (HCP)/ 
Sustained  Yield  Plan  (SYP)  relating  to 
several  proposed  actions  by  the 
Secretary  of  the  Interior,  FWS,  NMFS. 
California  Wildlife  Conservation  Board, 
the  California  Department  of  Forestry 
and  Fire  Protection  (CDF),  and  the 
California  Department  of  Fish  and  Game 
(CDFG),  and  alternatives  to  those 
actions  intended  to  achieve  the 
following:  to  protect,  in  accordance  with 
the  Federal  and  stat^  Endangered 
Species  Acts  (ESAs),  species  listed  as 
threatened  or  endangered  imder  one  or 
both  of  the  ESAs;  to  provide  permanent 
protection  for  the  Headwaters  Forest 
and  Elk  Head  Springs  Forest  through 
their  transfer  into  public  ownership;  to 
provide  for  sustained  production  of 
timber  products,  consistent  with  Federal 
and  state  laws,  on  lands  owTied  by  The 
Pacific  Lumber  Company  and  its  wholly 
owned  subsidiaries,  Scotia  Pacific 
Company,  L.L.C.,  and  Salmon  Creek 
Corporation  (hereafter  collectively 
referred  to  as  "PALCO");  and  to  reduce 
public  controversy  regarding  PALCO's 
management  of  its  timberlands, 
particularly  the  Headwaters  Forest. 
DATES:  Decisions  on  the  above  actions 
vfiW  occur  no  sooner  than  February  22, 
1999. 

ADDRESSES:  Comments  regarding  the 
final  EIS/EIR  or  HCP  should  be 
addressed  to  Mr.  Bruce  Halstead,  Field 
Supervisor,  Fish  and  Wildlife  Service, 
1125  16th  Street,  Room  209,  Areata,  CA 
95521-5582.  Written  comments  may  be 
sent  by  facsimile  to  (707)  822-8411. 
Comments  on  the  SYP  mey  be  mailed  to 
Jon  Munn.  California  Department  of 
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Forestry  and  Fife  Protection,  State 
Headquarters,  RO.  Box  944246, 
Sacramento,  Cal'fo™^  94244-2460. 
Please  see  Additional  addresses  in  the 
SUPPLEMENTARY  INFORMATION 
section  for  addijtional  information  on 
the  availabihty  bf  the  final  EIS/EIR. 
HCP,  and  SYP.  | 

FOR  FURTHER  INI>ORMATION  CONTACT: 
Bruce  Halstead,  FWS,  (707)  822-7201, 
Craig  Wingert,  KMFS.  (562)  980-4020, 
or  Allen  Robertson,  CDF,  (916)  657- 
0300. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Interior.  California 
Wildlife  Conse^ation  Board.  FWS, 
NMFS,  CDF,  and  CDFG  propose  the 
following  actions:  (1)  Acquisition  by  the 
United  States  and  the  State  of  California 
from  PALCO  orthe  approximately 
4,500-acre  Headwaters  Forest,  which 
cres  of  old-growth 

d  the  approximately 
ead  Springs  Forest, 
about  425  acres  of  old- 
trees;  (2)  funding  by 
s  and  the  State  of 
purchase  of 
approximately  6,600  acres  of  Elk  River 
Timber  Company  property,  about  7,755 
acres  of  which  vill  be  transferred  to 
PALCO  as  part  af  the  consideration  to 
PALCO  for theHeadwaters  and  Elk 
Head  Springs  Forests,  and  1 .845  acres  of 
which  will  be  transferred  to  the  United 
States  and  the  State  of  California  and 
preserved  as  a  buffer  for  the  Headwaters 
Forest.  The  conibined  area  of  the 
aters  and  Elk  Head 
plus  the  Elk  River 
ansferred  to  the  United 
tate  of  California,  is 
,500  acres;  (3)  payment 
ates  and  the  State  of 
California  of  $3)00  million  to  PALCO  as 
payment  for  thi  i  Headwaters  and  Elk 
Head  Springs  Forest,  and  up  to  $80 
million  to  the  E  Ik  River  Timber 
Company  as  pa  ^^ment  for  the  Elk  River 
Property;  (4)  is;  uance  by  FWS  and 
NMFS  of  Fedenl  incidental  take 
permits  under  section  10(a)  of  the 
Federal  ESA  co  vering  take  of  threatened 
and  endangered  species  on  PALCO's 
timberlands  baied  on  an  HCP  that  meets 
the  requirements  of  the  Federal  ESA  and 
other  applicable  laws  and  regulations; 
(5)  approval  byjCDF  of  PALCO's  SYP, 
including  measures  and  plans 
addressing  stat^-listed  and  federally 

)  issuance  by  CDFG  of 
1  take  permit  that  meets 
s  of  the  California  ESA 
able  laws  and 
(7)  execution  by  CDFG 
ilteration  agreement 


acquired  Headv 
Springs  Forests 
property  to  be 
States  and  the : 
approximately  I 
by  the  United 


listed  species; 
a  state  inciden 
the  requireme 
and  other  appl 
regulations;  an 
of  a  streambed 


pursuant  to  Fis  i  and  Game  Code, 


section  1600  to 


1607. 


On  December  27,  1996,  a  notice  was 
published  in  the  Federal  Register  (61 
FR  68285)  aimouncing  the  intent  to 
prepare  a  joint  EIS/EIR  on  actions 
associated  with  the  Headwaters 
transaction,  including  issuance  of 
incidental  take  permits  under  the 
Federal  ESA.  and  inviting  comments  on 
the  scope  of  the  EIS/EIR.  Comments 
were  received  and  considered  and  were 
reflected  in  the  draft  EIS/EIR.  By  a 
Federal  Register  notice  dated  July  14. 
1998  (63  FR  39700).  NMFS  and  FWS 
(the  Services)  announced  the 
availability  for  public  review  and 
comment  of  applications  for  Federal 
incidental  take  permits  filed  by  PALCO 
under  section  10(a)  of  the  Federal  ESA. 
The  applications  include  a  proposed 
HCP  and  a  proposed  Implementation 
Agreement  (lA)  that  addressed  species 
conservation  and  ecosystem 
management  on  approximately  211,700 
acres  of  land,  primarily  in  the  coastal 
redwood  zone  of  Humboldt  County, 
California,  currently  owned  by  PALCO 
or  to  be  acquired  as  part  of  the 
Headwaters  transaction.  PALCO  has 
requested  permits  to  incidentally  take 
six  federally  listed  species:  the  northern 
spotted  owl  [Strix  occidentalis  caurina), 
marbled  murrelet  [Brachyramphus 
marmoratus),  American  peregrine 
falcon  (Falco  peregrinus  anatum),  bald 
eagle  (Haliaeetus  leucocepbalus), 
western  snowy  plover  (Cbaradrius 
alexandrinus  nivosus],  and  coho  salmon 
(Oncorhynchus  kisutch]  and  requested 
that  30  currently  proposed  and  other 
unlisted  species  be  included  on  the 
permits. 

The  proposed  HCP,  among  other 
things,  was  also  intended  to  satisfy  the 
requirements  for  a  SYP  under  California 
state  law  and  the  requirements  for  an 
incidental  take  permit  under  section 
2081(b)  of  the  California  ESA.  In  a 
subsequent  September  23,  1998,  Federal 
Register  notice  (63  FR  50883),  the 
Services  announced  that  the  public 
comment  period  on  PALCO's  proposed 
HCP  and  SYP,  scheduled  to  close  on 
October  13, 1998,  had  been  extended 
until  November  16,  1998,  to  coincide 
with  the  public  comment  period  on  the 
draft  EIS/EIR.  The  notice  also  advised 
the  public  of  several  additional 
provisions  being  considered  by  FWS, 
CDFG,  and  NMFS  for  inclusion  in  the 
incidental  take  permits  as  a  result  of  the 
enactment  of  Assembly  Bill  1986  by  the 
California  State  Legislature.  By  a 
Federal  Register  notice  dated  October  2, 
1998  (63  FR  53089),  the  Services 
announced  the  availability  of  the  draft 
EIS/EIR  for  public  review  and  comment. 

The  Services  and  CDF  received 
approximately  18,000  comments  on  the 
HCP.  SYP.  and  draft  EIS/EIR.  Changes 


have  been  made  to  the  documents  in 
response  to  public  comments,  agency 
concerns,  and  the  enactment  of  AB 
1986.  Nineteen  species  proposed  for 
coverage  under  the  HCP  initially 
submitted  by  PALCO  have  been 
dropped,  and  additional  measures  to 
minimize  and  mitigate  the  impacts  of 
take  of  the  17  remaining  covered  species 
and  to  improve  monitoring  and 
enforcement  of  the  permits  have  been 
added.  The  species  identified  for  permit 
coverage  in  the  final  proposed  HCP 
include  the  6  federally  listed  species 
named  above,  3  of  which  are  also  Hsted 
under  the  California  ESA,  1  species 
listed  solely  under  the  California  ESA. 
and  10  species  which  are  currently  not 
listed  under  either  Federal  or  California 
ESAs. 

Other  changes  made  to  the  HCP 
submitted  by  PALCO  address  mitigation 
for  both  terrestrial  and  aquatic  covered 
species.  With  respect  to  the  marbled 
murrelet,  the  final  proposed  HCP  adds 
270  acres  to  the  Owl  Creek  Marbled 
Murrelet  Conservation  Area  (MMCA) 
and  350  acres  to  the  Grizzly  Creek  tract. 
The  HCP  also  provides  for  protection  of 
the  Owl  Creek  MMCA  for  the  life  of  the 
incidental  take  permits  (ITPs),  prohibits 
all  timber  harvest  activities  in  the 
Grizzly  Creek  tract  for  a  period  of  5 
years,  and  provides  for  protection  of  the 
Grizzly  Creek  tract  as  an  MMCA  for  the 
life  of  the  ITPs  if  necessary  to  avoid 
jeopardy  to  the  marbled  murrelet.  The 
final  proposed  HCP  also  includes 
additional  daily  and  seasonal 
restrictions  on  timber  harvest  activities 
to  minimize  impacts  to  the  murrelet. 
Additional  provisions  to  minimize 
impacts  to  the  northern  spotted  owl  and 
other  terrestrial  species  have  been 
included  in  the  HCP. 

With  respect  to  the  coho  salmon  and 
other  covered  aquatic  species,  the  final 
proposed  HCP  requires  measures 
including  a  100-foot  (30.5  meter)  no  cut 
buffer  on  all  Class  I  streams  and  a  30- 
foot  (9.1  meter)  no  cut  buffer  on  all 
Class  II  streams  pending  completion  of 
watershed  analysis  and  a  minimum  30- 
foot  (9.1  meter)  no  cut  buffer  on  Class 
I  streams  and  a  maximum  170-foot  (51.8 
meter)  no  cut  buffer  on  Class  I  and  Class 
n  streams  after  watershed  analysis  has 
been  completed.  Additional  measures 
designed  to  minimize  impacts  from 
mass  wasting,  wet  weather  road  use. 
road  construction  and  other  activities, 
and  to  address  cumulative  impacts  have 
also  been  included  in  the  HCP. 

Detailed  monitoring  plans  have  been 
developed  and  included  in  the  final 
HCP  that  will  assist  FWS,  NMFS,  and 
CDFG  in  evaluating  the  effectiveness  of 
the  HCP's  conservation  and 
management  measures  and  PALCO's 
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compliance  with  terms  and  conditions 
of  the  HCP.  The  lA  also  requires  that 
PALCO  fund  an  independent  on-site 
HCP  monitor  approved  by  FWS,  NMFS, 
and  CDFG  to  oversee  the  company's 
compliance  with  the  terms  and 
conditions  of  the  HCP. 

The  final  EIS/EIR  analyzes  the 
environmental  impacts  of  the  HCP 
submitted  by  PALCO  with  the  added 
minimization  and  mitigation  measures 
summarized  above  and  four  alternatives 
to  the  HCP,  including  the  "no  action" 
alternative.  The  final  EIS/EIR  also 
analyses  the  impacts  of  the  SYP 
submitted  by  PALCO. 

The  final  EIS/EIR  is  intended  to 
accomplish  the  following:  (1)  Inform  the 
public  of  the  final  proposed  action  and 
alternatives;  (2)  address  public 
comments  received  during  the  comment 
period;  (3)  disclose  the  direct,  indirect, 
and  cumulative  environmental  effects  of 
the  final  proposed  action  and  each  of 
the  alternatives;  and  (4)  indicate  any 
irreversible  commitment  of  resources 
that  would  result  fi'om  implementation 
of  the  final  proposed  action. 

This  notice  is  provided  pursuant  to 
section  102{2)(c)  of  the  National 
Environmental  Policy  Act  of  1969,  as 
implemented  by  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500  throu^  1508). 

Additional  Addresses 

Copies  of  the  final  EIS/EIR,  HCP,  and 
SYP  or  portions  thereof,  can  be  obtained 
at  the  following  copy  centers  for 
duplication  and  mailing  charges:  Sir 
Speedy,  601  North  Kfarket  Boulevard, 
Room  350,  Sacramento,  California 
95834,  (916)  927-7171;  Kinko's,  2021 
Fifth  Street,  Eureka,  California  95501, 
(707)-445-3334;  Kinko's,  Stanyan  Street 
and  Geary  Boulevard,  San  Francisco, 
California  94118,  (415)  750-1193;  and 
Kinko's,  835  Wilshire  Boulevard,  Suite 
100,  Los  Angeles,  California  90017, 
(213)  892-1700.  The  final  EIS/EIR,  HCP 
and  SYP  will  be  available  at  The 
California  Environmental  Resources 
Evaluation  System  website  at  http:// 
ceres.ca.gov/  and  through  the  FWS 
website  at  http://wvvrw.rl.fws.gov/text/ 
species.html.  Copies  of  the  final 
dociiment  can  be  obtained  by  contacting 
FWS,  911  NE  11th  Avenue,  Portland, 
Oregon  97232,  (503)  231-2068.  The 
document  will  also  be  available  for 
review  at  the  following  Government 
offices  and  libraries: 

Government  Offices 

CaUfomia  Department  of  Forestry  and 
Fire  Protection,  Humboldt-Del  Norte 
Ranger  Unit,  118  South  Fortune 
Boulevard,  Fortuna,  California  95540, 
(707)  725-4413;  California  Department 


of  Forestry  and  Fire  Protection,  Coast- 
Cascade  Region  Headquarters,  135 
Ridgeway  Avenue,  P.O.  Box  670,  Santa 
Rosa,  California  95401.  (707)  576-2959; 
CaUfomia  Department  of  Forestry  and 
Fire  Protection,  State  Headquarters,  P.O. 
Box  9442446,  Sacramento,  California 
94244-2460,  (916)  653-  5843;  Fish  and 
Wildlife  Service,  Coastal  California  Fish 
and  Wildlife  Office.  1125  16th  Street. 
Room  209,  Areata.  California  95521- 
5582,  (707)  822-7201;  Fish  and  Wildlife 
Service,  Sacramento  Fish  and  Wildlife 
Office,  3310  El  Camino  Avenue,  Suite 
120,  Sacramento,  California  95821-6310, 
(916)  979-2710;  National  Marine 
Fisheries  Service,  777  Sonoma  Avenue, 
Room  325,  Santa  Rosa.  California  95404- 
6515.  (310)  980-4001;  and  CaUfomia 
Department  of  Fish  and  Game,  619 
Second  Street,  Eureka,  California  95501, 
(707)  441-5672. 

Libraries 

Alameda  Free  Library,  2264  Santa 
Clara  Avenue,  Alameda,  California 
94501-4506,  (510)  748-4669;  Alameda 
County  Library,  2450  Stevenson 
Boulevard,  Fremont,  CaUfomia  94538- 
2326,  (510)  505-7001;  Anaheim  Public 
Library,  500  W.  Broadway,  Anaheim, 
CaUfomia  92805-3699,  (714)  765-1810; 
Berkeley  Public  Library,  2090  Kittredge 
Street,  Berkeley,  California  94704-1491, 
(510)  644-6100;  CaUfomia  State  Library, 
Information  and  Reference  Center,  914 
Capitol  Mall,  Room  301,  Sacramento, 
CaUfomia  95814,  (916)  654-0261;  Colusa 
County  Free  Library,  738  Market  Street, 
Colusa,  CaUfomia  95932-2398,  (530) 
458-  7671;  Contra  Costa  County  Library, 
1750  Oak  Park  Boulevard,  Pleasant  Hill. 
CaUfomia  94523-4497,  (510)  646-6423; 
Del  Norte  County  Library  District,  190 
Price  Mall,  Crescent  City,  CaUfomia 
95531-4395,  (707)  464-9793;  Humboldt 
County  Library,  1313  Third  Street, 
Eureka,  CaUfomia  95501-1088,  (707) 
269-1900;  Hiunboldt  State  University 
Library,  Humboldt  State  University, 
Areata,  CaUfomia  95521.  (707)  826- 
4939;  Lake  County  Library,  1425  N. 
High  Street,  Lakeport,  California  95453- 
3800,  (707)  263-8816;  Long  Beach 
Public  Library,  101  Pacific  Avenue. 
Long  Beach,  CaUfomia  90822-1097, 
(562)  570-6291;  Los  Angeles  Public 
Library,  630  W.  Fifth  Street,  Los 
Angeles,  CaUfomia  90071-2097.  (213) 
228-7515;  County  of  Los  Angeles  Public 
Library,  7400  E.  Imperial  Highway, 
Dowmey,  CaUfomia  90242-7011,  (562) 
940-8462;  Marin  County  Free  Library, 
3501  Civic  Center  Drive,  San  Rafael, 
CaUfomia  94903-4188,  (415)  499-6051; 
Mendocino  County  Library,  105  N.  Main 
Street,  Ukiah.  CaUfomia  95482-4482, 
(707)  463-4491;  Menlo  Park  PubUc 
Library,  800  AUna  Street,  Menlo  Park, 


CaUfomia  94025-3460,  (650)  858-3460; 
Mountain  View  Public  Library,  585 
Franklin  Street,  Mountain  View, 
CaUfomia  94041-1998,  (650)  903-6335; 
National  City  Public  Library,  200  E.  12th 
Street,  National  City,  CaUfomia  91950- 
3314.  (619)  336-4280;  Newport  Beach 
PubUc  Library.  1000  Avocado  Avenue. 
Newrport  Beach.  CaUfomia  92660.  (714) 
717-3800;  Oakland  PubUc  Library.  125 
14th  Street,  Oakland,  California  94612- 
4397,  (510)  238-3633;  Ontario  City 
Library,  215  E.  C  Street.  Ontario. 
CaUfomia  91764-4198,  (909)  988- 
8481;Orange  PubUc  Library  (under 
renovation).  El  Modena  Branch  Library 
(altemative),  380  S.  Hewes.  Orange, 
CaUfomia  92869,  (714)  288-2471; 
Orange  County  Public  Library,  1501  E. 
St.  Andrew  Place,  Santa  Ana,  California 
92705,  (714)  566-3000;  Oxnard  Public 
Library,  251  South  A  Street,  Oxnard, 
CaUfomia  93030-5750.  (805)  385-7500; 
Palo  Alto  City  Library.  1213  Newell 
Road.  Palo  Alto.  California  94303-2999. 
(650)  329-2516;  Pasadena  Public 
Library.  285  E.  Walnut  Street,  Pasadena, 
CaUfomia  91101-1598,  (626)  744-4033; 
Redwood  Qty  PubUc  Library,  1044 
Middlefield  Road,  Redwood  City, 
CaUfomia  94063-1868,  (650)  780-7061; 
Sacramento  Public  Library.  828  In 
Street.  Sacramento,  CaUfomia  95814- 
2589,  (916)  264-2770;  San  Bmno  Public 
Library,  701  Angus  Avenue  W.,  San 
Bruno,  CaUfomia  94066-3490,  (650) 
877-8878;  San  Francisco  Public  Library, 
100  Larkin  Street,  San  Francisco, 
CaUfomia  94102-4796.  (415)  557-4400; 
San  Jose  Public  Library.  180  W.  San 
Carlos  Street,  San  Jose.  CaUfomia 
95113-2096,  (408)  277-4822;  San  Mateo 
Public  Library,  55  W.  Third  Avenue, 
San  Mateo,  Califomia  94402-1592,  (650) 
377-4685;  San  Mateo  County  Library,  25 
Tower  Road,  San  Mateo,  California 
94402-4000,  (650)  312-5258;  San  Rafael 
Public  Library,  1100  E  Street,  San 
Rafael,  Califomia  94901-1907,  (415) 
485-3323;  Santa  Barbara  Public  Library, 
40  E.  Anapamu  Street,  Santa  Barbara, 
CaUfomia  93101,  (805)  962-7653;  Santa 
Clara  Public  Library,  2635  Homestead 
Road,  Santa  Clara,  Califomia  95051- 
5322,  (408)  984-3236;  Santa  Clara 
County  Library,  1095  N.  Seventh  Street. 
San  Jose,  CaUfomia  95112-4446,  (408) 
293-2326;  Santa  Cmz  PubUc  Library, 
224  Church  Street,  Santa  Cruz. 
CaUfomia  95060-3873.  (408)  429-3532; 
Santa  Monica  Public  Library.  1343  Sixth 
Street.  Santa  Monica,  CaUfomia  90401- 
1610,  (310)  458-8608;  Shasta  County 
Library,  1855  Shasta  Street.  Redding. 
CaUfomia  96001-0460.  (530)  225-5769; 
Siskiyou  County  Free  Library.  719 
Fourth  Street.  Yreka.  Califomia  96097- 
3381.  (530)  842-8175;  Sonoma  County 
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Library.  Third  and  E  Streets.  Santa  Rosa, 
California  95401-4400.  (707)  545-0831; 
South  San  Franlcisco  Public  Library,  840 
W.  Orange  Avenue,  South  San 
Francisco,  California  94080-3124,  (650) 
829-3872;  Tehaina  County  Library.  645 
Madison  Street]  Red  Bluff.  California 
96080-3383,  (530)  527-0607;  Trinity 
County  Free  Library,  211  N.  Main  Street. 
Weaverville,  Qlifomia  96093-1226, 
(530)  623-1373;  Ventura  County  Library 
Services.  800  S  Victoria  Avenue, 
Ventura,  Califo^ia  93009.  (805)  662- 
6756;  Central  library,  801  SW.  10th 
Avenue,  Portland.  Oregon  97205,  (503) 
248-5123;  Houston  Public  Library.  500 
McKinney  Street.  Houston,  Texas 
77002,  (713)  24p-2222;  National 
Clearinghouse  Library,  624  Ninth  Street. 
NW.  600.  Washington,  D.C.  20425,  (202) 
376-8110;  and  l|jew  York  Public  Library, 
455  Fifth  Aveniie,  New  York.  New  York 
10016.  (212)  3413-0849. 
Dated:  January  pi,  1999. 
Michael ).  Speari 

Manager,  California  Nevada  Operation  Office, 
Fish  and  Wildlif^ervice,  Region  1, 
Sacramento,  California. 

Dated:  January  13, 1999. 
Kevin  Collins, 

Chief  Endangered  Species  Division,  Office 
of  Protected  Resources.  National  Marine 
Fisheries  Service^ 

[FR  Doc.  9»-145t  Filed  1-21-99;  8:45  am] 
BILUNQ  COOe  3910-i22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.0.011499C]     I 

Atlantic  Tuna  Fisheries;  Public 
Hearings;  Advisory  Panel  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFSJ,  National  Oceanic  and 
Atmospheric  Aidministration  (NOAA). 
Commerce.       ' 

ACTION:  Notice  lof  public  hearings  and 
Advisory  Panel  meetings;  request  for 

comments.       i 

1 

summary:  NMltS  will  hold  26  public 
hearings  to  receive  comments  from 
fishery  participants  and  other  members 
of  the  public  rtjgarding  proposed 
regulations  to  iinplement  the  draft 
Fishery  Management  Plan  for  Atlantic 
Tunas.  Swordflsh,  and  Sharks  (HMS 
FMP),  and  dra|  Amendment  1  to  the 
Atlantic  Billfish  Fishery  Management 
Plan  (Billfish  Amendment). 

NMFS  previously  published  Notices 
of  Availability  for  the  HMS  FMP  (63  FR 
57093)  and  for  the  Billfish  Amendment 
(63  FR  54433).  NMFS  extends  the 


comment  period  for  the  HMS  FMP  and 
reopens  the  comment  period  for  the 
Billfish  Amendment  to  coincide  with 
the  comment  period  on  the  forthcoming 
proposed  rule. 

To  accommodate  people  unable  to 
attend  a  hearing  or  wishing  to  provide 
additional  comments,  NMFS  also 
solicits  written  comments  on  the 
proposed  rule. 

I^FS  will  hold  consecutive  meetings 
of  the  Atlantic  Highly  Migratory  Species 
(HMS)  and  Billfish  Advisory  Panels 
(APs),  with  a  half-day  joint  meeting,  to 
discuss  comments  and  advise  NMFS  on 
the  HMS  FMP  and  Billfish  Amendment, 
respectively. 

DATES:  The  HMS  AP  meeting  will  be 
held  from  1:00  p.m.  to  6:00  p.m.  on 
Monday,  February  22,  from  8:00  a.m.  to 
6:00  p.m.  on  Tuesday,  February  23,  and 
from  8:00  a.m.  to  1:00  p.m.  on 
Wednesday,  February  24.  The  Billfish 
AP  meeting  will  be  held  from  8:00  a.m. 
to  6:00  p.m.  on  Thursday,  February  25, 
and  from  8:00  a.m.  to  1:00  p.m.  on 
Friday,  February  26.  A  joint  session  of 
the  HMS  and  Billfish  APs  vdll  be  held 
from  2:00  p.m.  to  6:00  p.m.  on 
Wednesday,  February  24. 

See  SUPPLEMENTARY  INFORMATION  for 
dates,  times,  and  locations  of  the  public 
hearings.  Written  comments  on  the 
proposed  rule  must  be  received  on  or 
before  March  4. 1999. 
ADDRESSES:  The  APs  will  meet  at  the 
NOAA  Science  Center.  1301  East- West 
Highway.  Silver  Spring.  Maryland 
20910.  Informational  materials  related 
to  the  AP  meetings  are  available  from 
Alicon  Morgan.  Highly  Migratory 
Species  Management  Division,  1315 
East- West  Highway,  Silver  Spring, 
Maryland  20910. 

See  SUPPLEMENTARY  INFORMATION  for 
the  public  hearing  locations.  Written 
comments  on  the  proposed  rule  should 
be  sent  to  Rebecca  Lent,  Chief,  Highly 
Migratory  Species  Management 
Division,  Office  of  Sustainable  Fisheries 
(F/SFl).  National  Marine  Fisheries 
Service.  1315  East-West  Highway,  Silver 
Spring,  MD  20910.  Clearly  mark  the 
outside  of  the  envelope  "FMP 
comments." 

FOR  FURTHER  INFORMATION  CONTACT: 
Alicon  Morgan  at  301-713-2347,  or 
Sarah  McLaughlin  at  978-281-9146. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  regulatory  amendments,  draft 
HMS  FMP  and  draft  Billfish 
Amendment  that  are  the  subject  of  the 
hearings  are  necessary  to  address 
requirements  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  implement  recommendations  of  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  as 


required  by  the  Atlantic  Tunas 
Convention  Act,  and  consolidate 
existing  regulations,  organized  by 
species,  for  the  conservation  and 
management  of  highly  migratory  species 
into  one  part  of  the  Code  of  Federal 
Regulations  (CFR),  organized  by  theme, 
as  part  of  the  President's  Regulatory 
Reinvention  Initiative. 

A  complete  description  of  the 
measures,  and  the  purpose  and  need  for 
the  proposed  actions,  is  contained  in  the 
proposed  rule,  to  be  published  February 
20. 1999  and  is  not  repeated  here. 
Copies  of  the  proposed  rule  may  be 
obtained  by  writing  (see  ADDRESSES)  or 
calling  one  of  the  contact  persons  (see 

FOR  FURTHER  INFORMATION  CONTACT). 

Dates,  Times,  and  Locations  of  Public 
Hearings 

The  public  hearing  schedule  is  as 
follows: 

Wednesday,  February  3,  1999, 
Charleston,  SC,  6:30-9:30  p.m. 

Department  of  Natural  Resources 
Marine  Research  Institute  Auditorium 
217  Fort  Johnson  Road 
Charleston.  SC  29412 

Wednesday,  February  3,  1999.  St. 
Augustine,  FL,  6:30-9:30  p.m. 

Northeast  Florida  Marlin  Association 
Clubhouse 
30  Harbor  Drive 
St.  Augustine.  FL  32095 

Wednesday,  February  3,  1999,  Old  San 
Juan,  PR,  6:30-9:30  p.m. 

Club  Nautico 

482  Fernandez  Juncos  Avenue 
Old  San  Juan.  PR  00905 
[Note:  This  public  hearing  will  be 
conducted  in  English] 

Thursday,  February  4,  1999,  Red  Hook. 
St.  Thomas,  USVI,  6:30-9:30  p.m. 

U.S.V.I.  Game  Fishing  Club 
6501  Red  Hook  Plaza.  Suite  201 
Red  Hook.  St.  Thomas,  USVI  00802 

Friday,  Februarys,  1999,  Brunswick, 
GA,  7-10  p.m. 

Comfort  Inn  1-95 

5308  New  Jesup  Highway 

Brunswick,  GA  31523 

Monday,  Februarys.  1999,  Miami.  FL, 
6:30-9:30  p.m. 

Sheraton  Biscayne  Bay  Hotel 
495  Brickell  Avenue 
Miami,  FL  33131 

[Note:  This  public  hearing  will  cover 
the  Billfish  Amendment  only.) 

Tuesday,  February  9,  1999,  Key  West. 
FL,  6:30-9:30  p.m. 

Holiday  Inn  Beachside  Resort  and 
Convention  Center 
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3841  N.  Roosevelt  Boulevard 
Key  West.  FL  33040 

Tuesday,  February  9,  1999,  Houma,  LA, 
6:30-9:30  p.m. 

Holiday  Inn  Holidome 
210  S.  Hollywood  Road 
Houma,  LA  70360 

Wednesday,  February  10,  1999,  New 
Orleans,  LA,  6:30-9:30  p.m. 

QowTie  Plaza 
333  Poydras  Street 
New  Orleans,  LA  70130 

Thursday,  February  1 1,  1999,  Port 
Aransas,  TX,  6:30-9:30  p.m. 

University  of  Texas  at  Austin 
Marine  Science  Institute 
750  Channel  View  Drive 
Port  Aransas,  TX  78337 

Monday,  February  15,  1999,  Fairhaven, 
MA,  7-10  p.m. 

Seaport  Inn 

110  Middle  Street 

Fairhaven,  MA  02719 

Monday,  February  15,  1999,  Madeira 
Beach,  FL,  6:30-9:30  p.m. 

City  Hall 

300  Municipal  Drive 

Madeira  Beach,  FL  33708 

Tuesday,  February  16,  1999,  Nags  Head, 
NC,  6:30-9:30  p.m. 

Ramada  Inn 

1701  S.  Virginia  Dare  Trail 

Nags  Head,  NC  27948 

Tuesday,  February  16, 1999,  Panama 
City.  FL,  6:30-9:30  p.m. 

Panama  City  Laboratory 
National  Marine  Fisheries  Service 
3500  Delwood  Beach  Road 
Panama  City,  FL  32408 

Wednesday,  February  17,  1999,  Fort 
Pierce,  FL,  6:30-9:30  p.m. 

Radisson  Resort  North  Hutchinson 
Island 
2600  North  AlA 
Fort  Pierce,  FL  34949 

Wednesday,  February  17,  1999,  Norfolk, 
VA,  7-10  p.m. 

Quality  Inn  Lake  Wright  Resort 
6280  Northampton  Boulevard 
Norfolk.  VA  23502 

Wednesday,  February  17,  1999,  Orange 
Beach,  AL,  6:30-9:30  p.m. 

Hilton  Garden  Inn 

23092  Perdido  Beach  Boulevard 

Orange  Beach,  AL  36561 

Thursday,  February  16, 1999,  Montauk, 
NY,  6:30-9:30  p.m. 

Montauk  Fire  Department 
12  Flamingo  Avenue 


Montauk,  NY  11954 

Thursday,  February  18,  1999,  Bamegat 
Light,  NJ,  7-10  p.m. 

Bamegat  Light  Firehouse 
comer  of  West  lO'*"  Street  and  Central 
Avenue 
Bamegat  Light,  NJ  08006 

Friday,  February  19,  1999,  Freeport,  NY, 
7-10  p.m. 

Freeport  Recreational  Center 
130  East  Merrick  Road 
Freeport,  NY  11520 

Friday,  February  19,  1999,  Toms  River, 
NJ,  7-10  p.m, 

Quality  Inn 

290  State  Highway  37  East 

Toms  River,  NJ  08753 

Wednesday,  February  24,  1999,  Silver 
Spring,  MD,  7-10  p.m.  NOAA  Science 
Center 

1301  East- West  Highway 
Silver  Spring,  MD  20910 

Tuesday,  March  2,  1999,  Gloucester, 
MA,  6:30-9:30  p.m. 

Sawyer  Free  Library 
2  Dale  Avenue 
Gloucester,  MA  01930 

Wednesday,  March  3, 1999.  West  Bath, 
ME.  7-10  p.m. 

New  Meadows  Inn 
360  Bath  Road 
West  Bath.  ME  04530 

Wednesday,  March  3,  1999,  Ocean  City, 
MD,  7-10  p.m. 

City  Hall 

Third  Street  and  Baltimore  Avenue 

Ocean  City,  MD  21842 

Thursday,  March  4, 1999,  Rockport,  ME, 
7:00-10:00  p.m.  Maine  Fishermen's 
Forum 

Samoset  Resort 

220  Warrenton  Street 

Rockport,  ME  04856 

Special  Accomodations 

These  hearings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Rebecca  Lent  (see 

FOR  FURTHER  INFORMATION  CONTACT)  at 
least  7  days  prior  to  the  hearing. 

Dated:  January  15, 1999. 
Gary  C.  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc.  99-1418  Filed  1-21-99;  8:45  am) 

WLUNO  CODE  3610-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.011299A] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  number  of  public  meetings 
of  its  oversight  committees  and  advisory 
panels  in  February,  1999  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone  (EEZ). 
Recommendations  from  these  groups 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meetings  will  be  held 
between  February  4  and  February  9, 
1999.  See  SUPPt.EMENTARY  INFORMATION 
for  specific  dates  and  times. 

ADDRESSES:  The  meetings  will  be  held 
in  Peabody,  MA,  Warwick,  RI,  and  New 
London.  CT.  See  SUPPLEMENTARY 
INFORMATION  for  specific  locations. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
(781)  231-0422.  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Council,  5  Broadway,  Saugus,  MA 
01906-1036;  telephone:  (781)  231-0422. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates  and  Agendas 

Thursday.  February  4,  1999,  9:30 
a.m. — Joint  meeting  of  the  Habitat 
Oversight  Committee  and  Advisors 

Location:  Holiday  Inn,  One  Newbury 
Street  (Rt.  1  North).  Peabody,  MA 
01960,  telephone:  (978)  535-4600;  fax: 
(978)  535-8238 

The  Habitat  Committee  and  their 
Advisors  will  discuss  the  approach  and 
content  of  the  Habitat  Annual  Review 
Report.  Council  staff  will  provide  an 
update  on  the  status  of  the  essential  fish 
habitat  amendment  submission. 

Monday,  February  8,  1999,  9:30  a.m. 
-  5:00  p.m.— Scallop  Advisory  Panel 
meeting 

Location:  Radisson  Airport  Hotel, 
2081  Post  Road,  Warwick.  RI  02886; 
telephone:  (401)  739-3000 

Recommendations  for  management 
options  for  opening  groundfish  closed 
areas  to  fishing  for  scallops.  The  Scallop 
Plan  Development  Team  will 
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summarize  the  available  data  and  give 
preliminary  estimates  of  stock  biomass, 
yield,  and  bycatqh. 

Tuesday.  Febriiary  9.  1999,  9:30  a.m. 
-  5:00  p.m.— Scatop  Committee  Meeting 

Location:  Radisson  Airport  Hotel, 
2081  Post  Road,  Warwick.  RI  02886, 
telephone:  (401)  739-3000 

Initial  consideration  of  management 
options  for  re-opening  groundfish 
closed  areas  to  fishing  for  scallops.  The 
Scallop  Plan  Development  Team  and 
Scallop  Advisory  Panel  will  give 
progress  reports. 

Although  othe  r  issues  not  contained 
in  this  agenda  m  ay  come  before  these 
groups  for  discussion,  in  accordance 
with  the  Magnus  on-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  liste  1  in  this  notice. 

Special  Accomn  odations 

These  meetings  are  physically 
accessible  to  pec  pie  with  disabilities. 
Requests  for  sigr  language 
interpretation  or  other  auxiliary  aids 
should  be  direct(fd  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  date  s. 

Dated:  January  1 3,  1999. 
Bruce  C.  Moreheai, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  NationalMarine  Fisheries  Service. 
[FR  Doc.  99-1383  'iled  1-21-99;  8:45  am] 

BILUNG  COOE  3510-2  -F 


DEPARTMENT  ^F  DEFENSE 

Department  of  the  Army 

Electronic  Traniportation  Acquisition 

AQENCY:  Militar]  Traffic  Management 

Command,  DoD. 

ACTION:  Notice  (Request  for  Comments). 

summary:  The  Military  Traffic 
Management  Cojnmand  (MTMC), 
Product  Managefnent  Office  (PMO), 
CONUS  Freight  Management  (CFM) 
System  is  proposing  to  migrate  its 
business  operating  system  from  an  aged 
DOS-based,  batcji  architecture  to  a  reel- 
ed software  design. 
PMO  CFM  proposes 
amlined,  simplified 
d  payment  procedures. 
These  procedures  mirror  current 
Department  Of  Qefense  (DOD) 
transportation  policy  initiatives,  i.e.,  the 
re-engineering  of  Defense  transportation 
and  payment  dojcumentation  processes 
identified  within  Dr.  John  Hamre's 
(Deputy  Secreta  y  of  Defense) 


time,  intemet-b 
Concurrently, 
to  incorporate  s' 
transportation 


Management  Reform  Memorandum 
(MRM)  #15. 

To  replace  CFM's  current  operating 
system  (Field  Module),  we  propose  a 
unique  suite  of  internet -based 
functionality,  referred  to  as  Electronic 
Transportation  Acquisition  (ETA).  ETA 
is  a  DOD  electronic  commerce  resource 
capable  of  generating  shipment 
requirements,  acquiring  carrier  rates, 
and  transmitting  transportation  and 
payment  information  for  DOD  freight 
shipments.  The  focus  of  this  Federal 
Register  notice  applies  to  the  two 
functional  areas  currently  undergoing 
testing.  The  first  functional  area  is 
CFM's  newly  developed  ,  web-based 
transportation  acquisition  methodology 
called  Spot  Bid.  Spot  Bid  provides  users 
with  the  initial  automated  support  for 
freight  movements  allowing 
participating  carriers  to  bid  on  freight 
movements  other  than  Negotiated  and 
Guaranteed  Traffic  (GT)  shipments.  The 
second  functional  area  talks  to  the  CFM 
interface  with  Usbank's  payment  system 
called  Power  Track.  Power  Track  is  a 
3rd  party  payment  system  that 
facilitates  the  transfer  of  transportation 
payment  information  contained  in  an 
electronic  bill-of-lading  between  the 
shipper,  carrier,  USbank,  and  the 
appropriate  Defense  Finemce  and 
Accounting  Service  (DFAS)  payment 
center.  A  description  of  ETA's  suite  of 
functionality  and  specific  details, 
business  procedures,  and  preliminary 
results  of  the  tests  regarding  spot  bid 
and  Power  Track  are  identified  in  the 
Supplementary  Information. 

Before  the  effective  date  of  any 
proposed  procurement  policy  or 
procedure,  41  U.S.C.  418b  requires  an 
agency  to  give  members  of  the  public  up 
to  60  days  to  comment  on  the  proposed 
policy  or  procedure.  Although 
Electronic  Transportation  Acquisition  is 
in  essence  a  technical  change  to  an 
already  existing  spot  bid  procurement 
process  and  thus  Federal  Register 
publication  may  not  be  required,  we 
believe  it  is  important  to  provide  the 
transportation  industry  and  members  of 
the  public  an  opportunity  to  assist  us  in 
developing,  improving,  and 
streamlining  transportation 
procurements  and  processes. 
DATES:  Comments  must  be  submitted  on 
or  before  March  23, 1999. 
ADDRESSES:  Headquarters,  Military 
Traffic  Management  Command,  ATTN: 
MTOP-TS,  5611  Columbia  Pike,  Falls 
Church,  VA  22041-5050. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steve  Lord,  e-mail,  lords@baileys- 
emh5.army.mil.  Telephone  (703)  681- 
1185,  Fax  (703)  681-9871. 
SUPPLEMENTARY  INFORMATION: 


Background  of  ETA 

Approximately  two  years  ago,  it 
became  apparent  that  \he  next  logical 
step  in  CFM's  incremental  development 
strategy  was  to  migrate  the  CFM 
architecture  from  a  rapidly  aging  DOS- 
based,  batch  process,  fat  client-server 
system  to  an  Internet-based,  real-time, 
on-line  transaction  process.  The  rapid 
advent  of  Internet  technologies, 
applications,  new  dynamic  software 
languages  (such  as  Java),  coupled  with 
the  rapid  advancement  of  interactive 
databases,  and  tremendous  growrth  of 
on-line  electronic  commerce  made  it 
clear  that  the  benefits  of  an  Internet- 
based  CFM  far  outweighed  the  potential 
disadvantages.  Moreover,  the  ETA 
modernization  strategy  directly  supports 
DOD  objectives.  Although  this  notice 
will  focus  on  Spot  Bid  and  the  use  of 
usbank's  Power  Track  payment  system, 
we  believe  it  is  beneficial  to  provide 
freight  carriers  a  brief  description  of 
what  current  functions  CFM  proposes  to 
move  to  the  web. 

In  summary,  ETA's  suite  of 
functionality  includes  three  core  freight- 
shipping  applications:  (1)  Tenders 
(Guaranteed,  Negotiated  and  Volunteuy); 
(2)  Spot  Bid;  (3)  and  Worldwide  Small 
Package.  In  addition,  it  includes  a 
variety  of  transportation  support  tools 
and  references  such  as  GT  Bid 
Submission,  Transportation  Facilities 
Guide,  Transportation  Discrepancy 
Reports,  and  Carrier  Added  Value  Suite 
(CAVS).  CAVS  consists  of  three  sub- 
components: (1)  tender  view;  (2) 
completed  shipments;  (3)  and  bill-of- 
lading  view. 

Spot  Bid  Procedures 

Definition 

The  PMO  CFM  is  currently 
developing  a  spot  bid  implementation 
schedule  which  identifies  a  proposed 
phased  roll-out  to  begin  in  Spring  99. 
Spot  Bid  is  a  single  consignment  of  one 
or  more  pieces  from  one  consignor  at 
one  time,  at  one  origin  address  receipted 
for  in  one  lot  and  moving  to  one 
consignee  at  one  destination  address. 
Included  wnthin  this  definition  are;  split 
pickup  at  origin  emd  destination  points 
and  stop  in  transit  to  partially  load  and/ 
or  unload. 

The  Spot  Bid  function  supports  the  ■ 
DOD  shipper's  ability  to  provide 
movement  requirements  for  a  single 
shipment  on  the  Internet.  Shippers  can 
elect  to  offer  the  shipment  to  one  or  all 
modes  i.e.,  Spot  Bid  supports  all  modes. 
Following  the  posting  of  the 
requirement  on  the  web,  MTMC- 
approved  freight  carriers  can  access  the 
shipper's  movement  request,  review  it, 
and  elect  to  bid  on  it. 
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As  part  of  the  shipment  movement 
request,  a  "closing  date  and  time"  is 
provided  which  prevents  carriers  from 
bidding  on  shipments  after  a  certain 
time  identified  by  the  shipper.  Carriers 
can  submit  their  bid,  cancel  the  original 
bid,  and  resubmit  a  new  bid  during  the 
indicated  open  period.  Bids  are  only 
accessible  by  the  shipper  following  the 
closing  date/time.  Once  the  bids  have 
been  reviewed,  the  shipper  can  elect  to 
award  the  shipment.  The  shipper/ 
MTMC  then  posts  the  award 
information  on  the  web  and  all 
participating  bidding  carriers  can 
review  their  competitors'  bids  and 
identify  which  carrier,  if  any,  was 
awarded  the  traffic.  The  Spot  Bid 
system  then  provides  the  shipper/ 
MTMC  with  the  needed  tools  to 
generate  the  bill-of-lading  data  and 
hardcopy  that  accompanies  the 
conveyance.  Presently,  all  bid  times  are 
based  on  Eastern  Time.  Therefore,  it  is 
critical  that  bidding  carriers  outside  EST 
account  for  the  time  difference(s).  It  is 
MTMC's  objective  to  provide  our  freight 
shippers/customers  with  an  easy, 
effective  and  robust  tool  that  will  help 
them  acquire  rates  and  services  while 
providing  our  industry  partners  with  a 
simplified  rate  structure.  In  meeting 
those  objectives,  we  will  potentially 
increase  new  business  opportimities 
and  allow  carriers  to  identify  and 
capitalize  on  back-haul  opportunities. 

The  Spot  Bid  function  can  be  used  for 
all  freight  shipments  other  than 
Negotiated  and  GT  business.  Following 
the  Spot  Bid  process,  the  shipper  has 
the  discretion  to  use  either  Spot  Bid  or 
an  existing  voluntary  tender  rate — if 
available.  The  "bid"  serves  as  the 
carrier's  offered  rate;  therefore  the 
submission  of  a  364-R  tender  is  no 
longer  required.  Instead,  the  carrier  is 
required  to  submit  a  single  factor  rate 
that  is  inclusive  of  linehaul,  accessorial 
services,  and/or  special-permit  charges 
(if  applicable).  Additionally,  Spot  Bid 
does  not  require  the  shipper/MTMC  to 
request  specific  equipment  from  the 
carrier.  If  there  is  a  need  to  do  so,  the 
shipper/MTMC  will  annotate  the 
equipment  requirement  in  the  bid 
proposal's  "Remarks"  block.  However, 
the  business  process  is  changing 
somewhat  in  that  we  are  requiring  the 
transportation  providers,  in  lieu  of  the 
shippers,  to  assess  what  type  of 
equipment  is  appropriate  and/or 
available  for  the  shipment. 

Technical  Requirements 

Quite  simply,  both  shippers  and 
carriers  only  require  hardware  capable 
of  running  the  latest  generation  of  web 
browsers  (available  freely  on  the 
Internet)  and  access  to  the  Internet. 


Specifically,  a  laptop  or  Personal 
Computer  (PC),  a  minimum  of  486,  with 
modem  or  network  access  to  the  Internet 
is  required.  Java-capable  Internet 
browsers,  e.g.  Netscape  Navigator  or 
Communicator  4.0  or  Microsoft  Internet 
Explorer  4.0,  are  required.  Versions 
lower  than  4.0  should  not  be  used  and 
browser  upgrades  are  available  for  free 
on  the  Internet.  A  current  and 
operational  e-mail  address  will  be 
required  as  a  means  of  communication 
between  MTMC/CFM,  the  shippers  and 
carriers.  E-mail  will  be  utilized  to 
transfer  user  password  information.  In 
that  light,  the  suite  of  functions  within 
ETA  will  be  accessible  through  a  single 
login  identification  and  password 
process.  In  summary,  rights  and 
privileges  to  access  ETA's  functions, 
e.g..  Spot  Bid,  will  be  granted  through 
the  issuance  of  digital  certificates  to 
both  Government  and  industry 
representatives.  Further  information  and 
procedures  will  be  provided  to  all  CFM 
ETA  users  in  the  next  few  months. 

Spot  Bid  Tests 

MTMC  continues  to,  test  CFM  Spot 
Bid  at  eight  CONUS  sites.  Specifically, 
Anniston  Army  Depot,  AL;  DCMC 
Boston,  MA;  Ft  Bragg,  NC;  Sunnypoint, 
NC;  USPFOs  Oklahoma,  Kansas,  and 
Texas;  and  Nellis  AFB,  NV  are  currently 
using  Spot  Bid.  CFM  is  coordinating  test 
procedures  with  Navy's  Fleet  Industrial 
Supply  Center  (HSC),  Norfolk.  VA  and 
Naval  Weapons  Station  (NWS), 
Yorktown,  VA.  Eighteen  carriers  are 
participating  in  the  test  (13  motor,  3  rail, 
and  2  air  carriers)  and  to  date, 
approximately  100  shipments  have 
moved  under  Spot  Bid  while  over  300 
bid  offers  have  occurred.  The  balance  of 
offers  that  did  not  move  under  Spot  Bid 
were  attributable  to  either  technical  or 
administrative  start-up  problems,  too 
little  time  for  carriers  to  prepare  a  bid, 
i.e.,  bid  window  was  too  short,  or  bids 
were  higher  than  existing  tender  rates. 

Feedback  from  the  test  sites  has  been 
very  positive  from  both  carriers  and 
shippers.  Spot  bid  has  been  described  as 
a  flexible,  user-friendly,  and  effective 
tool  for  acquiring  rates  and  services  via 
the  Internet.  Admittedly,  due  to  the 
small  population  of  test  sites  and 
carriers,  it  is  premature  to  project  cost 
savings  in  the  form  of  transportation 
costs.  Many  test  sites  indicated  that  they 
believe  the  overall  effectiveness  of  Spot 
Bid  will  increase  vastly  when  we  offer 
the  system  to  all  MTMC-approved 
carriers  and  expand  the  Government 
user  base.  Consequently,  the  issues 
alluded  to  above,  regarding  higher  costs 
and  lack  of  bidding  carriers,  will  be 
offset  by  greater  participation  and 
competition.  In  addition,  test  carriers' 


comments  have  been  very  encouraging 
as  well.  The  reduced  administration  in 
providing  a  bid,  the  ability  to  price 
based  on  an  order  versus  a  forecast,  and 
ease  of  use,  are  just  a  few  of  the  positive 
descriptions.  Test  carriers'  concerns 
have  focused  on  the  short  bid  window 
that  is  afforded  them  by  the  shipper  and 
the  lack  of  notification  of  a  bid. 
Coordination  and  training  with  the 
shipping  community  coupled  with 
MTMC  management  oversight  and  CFM 
technology  will  remedy  these  problems. 
The  CFM  PMO  is  working  closely  with 
the  MTMC  Deputy  Chief  of  Staff  for 

Operations  to  coordinate  Spot  Bid 

management  oversight  and  customer 
support  issues.  MTMC  personnel  will 
support  both  Government  and  industry 
users  of  Spot  Bid.  In  addition,  CFM  is 
actively  incorporating  many  of  the 
specific  recommendations  that  both 
Ck)vemment  and  carrier  representatives 
have  provided  throughout  the  test 
period. 

In  summary,  both  Government  and 
industry  participants  have  so  far  fully 
embraced  the  migration  of  this  business 
process  to  the  internet,  and  most 
importantly,  have  validated  to  us  that 
the  internet  is  the  next  logical  area  to 
conduct  freight  transportation 
acquisition  business.  Clearly,  we 
encourage  comments  from  the  entire 
carrier  industry  to  help  us  identify  all 
issues  associated  with  our  Web-based 
spot  bid  process. 

USBank  PowerTrack  Payment  System 

Background 

This  system  is  currently  imdergoing 
an  evaluation  process  for 
implementation.  MTMC  is  continuing  to 
evaluate  the  test  results.  Based  upon  the 
results  of  this  evaluation,  MTMC  will 
determine  the  implementation 
parameters  in  concert  vrith  prototype 
efforts.  In  Management  Reform 
Memorandum  #15,  Dr.  John  Hamre 
identified  a  series  of  initiatives  to 
address  perceived  shortcomings  of  the 
transportation  and  payment  processes. 
One  of  the  initiatives  included 
developing  an  improved  payment 
mechanism  for  surface  transportation. 
The  goal  is  to  reduce  data  requirements 
that  are  currently  necessary  for 
payment,  and  increase  data  accuracy.  At 
the  same  time.  Dr.  Hamre  envisioned 
paying  commercial  carriers  for  services 
provided  as  soon  as  possible. 

Description 

Power  Track  is  an  automated  on-line 
payment  processing  and  transaction 
tracking  system  that  supports  logistical 
transactions.  Power  Track  consists  of 
five  primary  functions:  (1)  electronic 
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;  (2)-payinent  approval 
elettronic  payment  and 
com  munication  for  dispute 
I  ind  customized  data 


data  transmission 
process:  (3) 
billing;  (4) 
resolution;  (5) 
analysis. 

Technical  Reqiiirements 


Power  Track 
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software  requires  a  486 
or  higher  lapto )  or  PC  (Pentium  and 
higher  is  prefei  red).  Internet 
connectivity  is  needed.  Currently, 
Power  Track  si  pports  a  single  browser 
only.  i.e..  Mien  )soft  Internet  Explorer 
4.0  or  higher.  liSbank  is  planning  to 
modify  their  bijowser  requirement  to 
include  multip  ie  browser  options  in  the 
near  future.  Laiitly.  the  file  size  that 
Power  Track  Ic^ads  on  each  user's 
computer  is  no  more  than  4MB. 
Questions  pertaining  to  Power  Track's 
technical  requirements  should  be 
addressed  to:  Everett  Doolittle.  Vice 
President.  Business  Development. 
USbank.  1010  South  Seventh  Street, 
Minneapolis,  fJIN  55415,  telephone 
612-973-6156,  or  www.usbank.com/ 
powertrack. 

Test  Procedures  and  Business  Process 

In  summary,  the  Power  Track 
software  is  resident  with  the  shippers), 
carrier(s),  and  ySbank.  How  does  Power 
Track  integrate!  with  the  Defense 
transportation  payment  process?  The 
CFM  shipper  generates  a  bill-oMading 
(BOL)  and  transmits  the  data  to  the  CFM 
Host.  The  CFM  Host  transmits  a  rated 
BOL  to  Power  Track.  Following  the 
delivery  of  the  shipment,  the  carrier  is 
required  to  provide  Power  Track  with 
Notification  oflDelivery — either 
electronically  or  telephonically.  The 
notification  elervates  the  shipment  to  a 
specific  status  level  in  Power  Track. 
Shipment  status  are  viewed  regularly  by 
both  Government  and  carrier  personnel. 
Once  the  shipment  is  delivered,  the 
shipper  and  cafrier  can  review  the 
transportation  payment  amount  that 
Power  Track  is  preparing  to  pay  the 
carrier.  Again,  this  amount  is  based  on 
the  original  rat^d  BOL  fit)m  CFM.  If 
either  party  disagrees  with  the  amoxmt, 
they  can  notify]  the  other  party  and 
reconcile  the  dispute  on-line  prior  to 
payment.  Early  resolutions  to  payment 
disputes  reduces  greatly  the  number  of 
carrier  rebuttals,  promotes  dialogue 
between  the  apjplicable  stakeholders, 
i.e.,  shippers  a^d  carriers,  and  results  in 
an  accurate  payment  the  first  time.  Once 
the  shipper  certifies  the  shipment  for 
payment,  USbdnk  pays  the  carriers 
without  the  nef  d  of  an  invoice.  The 
carrier's  costs  Associated  with 
processing  and  managing  invoices  is 
dramatically  reduced  due  to  this 
automated  paytnent  process.  If  a  change 
in  payment  is  dequired  following  the 


original  payment,  the  Power  Track 
system  generates  an  Electronic-bill  IE- 
bill)  and  initiates  payment  based  upon 
that  amount  agreed  upon  between  the 
carrier  and  shipper.  Monthly,  USbank 
summarizes  the  shipments  and 
payments,  stemming  from  a  specific 
site,  and  provides  the  information  to  the 
shipper(s)-authorized  designee,  for 
review  and  approval.  Upon  approval, 
the  shipper  forwards  the  information  to 
the  appropriate  DFAS  payment  center, 
which  in  turn  pays  USbank.  Therefore, 
DFAS  issues  a  single  payment  that 
reflects  numerous  shipments. 
Consequently,  carriers  are  paid  in  1-3 
days  and  the  carrier  and  Government 
resources  needed  to  generate  and  pay,  a 
number  of  invoices  is  greatly  reduced. 

The  PMO  CFM  has  been  testing  Power 
Track  at  SPA  WAR,  San  Diego,  CA; 
DCMC  Seattle,  and  DCMC  Cleveland 
since  September  1998.  We  began  testing 
at  Ft  Campbell,  KY  in  December  1998. 
Approximately  eleven  motor  and  air 
carriers  are  participating  in  the  test. 
Each  participating  carrier  pays  Power 
Track  a  percentage  of  each  freight  bill. 
To  date,  approximately  175  shipments 
have  been  generated  and  on  the  average, 
test  carriers  have  successfully  received 
payments  between  24-72  hours 
following  delivery.  The  feedback  from 
both  carriers  and  government  users  has 
been  very  positive.  Shippers  have 
indicated  that  Power  Track  is  extremely 
user-friendly,  and  embrace  their  newly 
empowered  authority  to  certify 
payments.  Shippers'  have  requested  a 
larger  population  of  carriers  to 
participate  with  Power  Track.  USbank  is 
working  the  issue.  Test  carriers' 
feedback  has  been  very  positive  as  well. 
They  have  acknowledged  receiving 
payments  between  24-72  hours  and. 
similarly,  have  found  the  Power  Track 
system  to  be  very  user  friendly. 

Conclusion 

We  encourage  you  to  access  the  CFM 
website  and  view  the  latest  information. 
It  is  a  very  functional  homepage,  i.e.;  it 
is  kept  up-to-date  with  the  latest  CFM 
News  and  ETA  applications  used  by 
Government  and  industry.  The  site  is 
accessible  through  either  MTMC 
homepage  wwrw.mtmc.army.mil — click 
on  ETA)  or  directly  to  CFM  homepage 
at  www.mtmc.army.mil/transys/cfm. 
Under  "What's  New",  we  have  provided 
a  Federal  Register  Comments  Form. 
Feel  free  to  utilize  this  form  in 
providing  your  response  to  us. 

The  PMO  CFM  will  host  a  Carriers 
Symposium  on  February  8-10, 1999,  in 
Atlanta,  GA.  The  symposium  is 
intended  to  provide  commercial  carriers 
with  the  latest  status  of  our  web 
development  efforts,  provide  you  with 


the  knowledge  and  tools  needed  to  use 
ETA's  functions  (as  applicable),  and 
solicit  your  feedback  to  ensure  we  are 
moving  forward  smartly.  This 
educational  effort  will  continue  at  the 
1999  MTMC  Symposium  to  be  held  at 
the  Adam's  Mark  hotel  in  Denver.  CO, 
March  29  through  April  1, 1999. 
Reservations  are  now  being  accepted 
through  MTMC's  Conference  Contractor 
"Connections"  at  404-842-0000. 
Connections  hours  are  Monday  through 
Friday,  9:00  AM  to  5:30  PM  EST.  Do  not 
call  The  Adam's  Mark  Hotel  for 
reservations,  as  they  will  refer  you 
directly  to  Connections. 

In  addition,  we  will  be  posting  a 
"Playground"  on  our  website  for  both 
Government  and  carrier  representative's 
to  access  and  use.  The  intent  of  the 
playground  is  to  familiarize  and  train 
users  of  ETA  on  the  different  CFM 
applications/functions  that  either  are,  or 
will  be,  available.  Most  importantly,  it 
provides  users  with  a  platform  to 
provide  feedback  to  the  CFM  PMO  so 
we  can  ensure  we  are  programming  a 
system  that  is  aligned  with  your 
interests  and  needs. 

Regulatory  Flexibility  Act 

Implementation  of  this  proposed 
procurement  procedure  concerning  the 
movement  of  DOD  freight  involves 
public  contracts  and  is  exempt  from  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612.  This  proposed  procurement 
procedure  is  not  rule  making  within  the 
meaning  of  the  Administrative 
Procedure  Act  or  the  Regulatory 
Flexibility  Act." 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  44 
U.S.C.  3051  et  seq.  does  not  apply 
because  no  information  collection 
requirement  or  records  keeping 
responsibilities  are  imposed  on  offerors, 
contractors,  carriers,  or  other  members 
of  the  public. 
John  Piparato, 
Deputy,  DCSOPS. 
[FR  Doc.  99-1453  Filed  1-21-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  impact  Statement 
(DEIS)  for  the  East  St.  Louis  and 
Vicinity,  Illinois,  Interior  Flood  Control 
and  Ecosystem  Restoration  Project 
General  Reevaluation  Report 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  intent. 

summary:  The  St.  Louis  District  of  the 
Corps  of  Engineers  is  preparing  an 
integrated  Draft  Envirorunental  Impact 
Statement  and  General  Reevaluation 
Report  for  proposed  measures  to 
provide  interior  food  control  and 
ecosystem  restoration  for  East  Louis  and 
Vicinity,  Madison  and  St.  Clair 
Counties,  Illinois.  The  interior  drainage 
system  currently  does  not  have 
sufficient  capacity  to  handle  local  and 
upland  runoff  from  rainfall  events 
greater  than  5-year  storms,  and  sediment 
from  upland  tributaries  not  only  reduces 
the  channel  capacity  of  the  drainage 
system  but  causes  environmental 
degradation.  The  purpose  of  the 
reevaluation  study  is  to  investigate 
measures  that  blend  flood  control  with 
ecosystem  restoration.  Measures  to  be 
investigated  will  be  designed  to  restore 
and  enhance  natural  habitats,  with  a 
focus  on  wetlands  as  temporary  storage 
areas  for  stormwater.  The  goal  will  be  to 
develop  strategies  for  the  control  of 
various  storm  events,  with  emphasis  on 
the  100-year  event.  Likewise,  strategies 
will  be  investigated  to  significantly 
reduce  sedimentation  within  the 
drainage  system  and  environmentally 
sensitive  areas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  DEIS  can  be  addressed  to  Ms. 
Deborah  Roush,  (314)  331-8033,  or  Mr. 
Timothy  George,  (314)  331-8459; 
Planning,  Programs,  and  Project 
Management  Division,  U.S.  Army  Corps 
of  Engineers,  St.  Louis  District,  1222 
Spruce  Street,  St.  Louis,  Missouri 
63103-2833. 
SUPPLEMENTARY  INFORMATION: 

1.  Authorization.  The  reevaluation 
study  is  being  conducted  under  the 
authorities  of  Section  204  of  the  Flood 
Control  Act  of  1965  and  Section  137  of 
the  Water  Resources  Development  Act 
of  1976  (Public  Law  94-587). 

2.  General  Information,  a.  Location 
and  Land  Use  of  the  Study  Area.  The 
study  area  is  in  southwestern  Illinois  in 
Madison  and  St.  Clair  Counties,  and  lies 
within  the  Metro  East  St.  Louis  area 


along  the  east  bank  of  the  Mississippi 
River.  It  encompasses  about  106,000 
acres  (166  square  miles).  About  55,000 
acres  are  bottomland  on  the  Mississippi 
River  floodplain  (locally  called  the 
American  Bottoms),  and  upland 
watersheds  that  drain  into  these  bottoms 
comprise  the  remaining  51,000  acres  of 
the  study  areas.  After  New  Orleans,  the 
American  Bottoms  is  the  second  largest 
concentration  of  residential, 
commercial,  and  industrial  land  use  on 
the  Mississippi  River  floodplain. 
Agricultiu^  is  also  a  significant  leind  use 
in  the  bottoms.  The  floodplain  is  scarred 
with  ox-bow  lakes  and  marshes  that  are 
remnants  of  former  meanders  of  the 
Mississippi  River.  An  luiian  design 
levee  protects  the  bottoms  from 
Mississippi  River  flooding.  Runoff  from 
the  upland  or  hill  areas  reaches  the 
bottoms  through  numerous  individual 
streams  and  ditches,  and  traverses  the 
relatively  flat  floodplan  through  an  old 
agricultural  ditch  system  built  at  the 
turn  of  the  century.  The  American 
Bottoms  was  a  heartland  of  the 
prehistoric  Mississippian  culture,  which 
today  is  represented  most  dramatically 
by  the  Cahokia  Mounds  World  Heritage 
Site. 

b.  Interior  Flooding.  The  floodplain  of 
the  Mississippi  River  in  the  Metro  East 
St.  Louis  area  has  experienced  interior 
flooding  from  hillside  runoff  and  local 
rainfall  for  many  years.  The  interior 
drainage  ditch  system  is  inadequate  to 
handle  more  than  minor  rainfall  events. 
Past  efforts  by  the  Corps  to  develop  an 
economically  justified  project  in  this 
area  have  been  unsuccessful.  The 
benefits  required  to  justify 
improvements  could  not  be  achieved 
because  of  the  low  value  of  flood- 
damaged  housing  and  business 
structures  within  this  economically 
depressed  area.  Areas  of  frequent 
flooding  contains  a  large  community  of 
minority  citizens  and  low-income 
citizens.  For  four  consecutive  years 
(1993  through  1996),  the  project  area 
received  a  National  Disaster  Declaration 
due  to  flooding.  Flooding  during  the 
1995  and  1996  closed  transportation 
routes,  including  interstate  highway 
ramps.  The  Federal  Emergency 
Management  Agency  is  estimated  to 
have  expended  in  excess  of  $60  million 
for  disaster  relief  over  this  four-year 
period. 

c.  Sedimentation.  Upland  watersheds 
adjacent  to  the  bottoms  are  experiencing 
rapid  residential  and  commercial 
development.  Land  clearing  and  other 
factors  have  led  to  high  rates  of  soil  loss 
from  the  uplands,  more  intense  upland 
runoff',  and  more  frequent  overtopping 
of  drainage  ditches  in  the  bottoms.  High 
rates  of  sedimentation  have  also  caused 


a  significant  drain  on  scarce  budgets  of 
the  local  communities  to  operate  and 
maintain  the  drainage  system. 
Sedimentation  over  the  years  has  also 
extinguished  or  degraded  many  existing 
wetlands  and  natural  water  bodies  in 
the  bottoms  and  currently  threatens 
additional  harm.  Further,  the  historical 
loss  of  swamps,  marshes,  and  wet 
prairies  located  in  topographic 
depressions  in  the  bottoms — places  that 
previously  acted  as  temporary  storage 
areas  for  local  rainfall  and  upland 
runoff — to  drainage  improvements, 
agricultural  conversion,  and 
development  appears  to  have  been 
extensive. 

3.  Proposed  Alternatives.  Alternatives 
to  be  considered  will  address  both 
bottomlands  and  uplands.  Within  the 
bottoms,  measures  will  be  investigated 
to  divert  and  temporarily  store 
stormwater  from  the  interior  drainage 
system  for  enhancement  of  existing 
wetlands  and  restoration  of  historic 
wetlands.  These  measures  will  address 
the  10-,  25-,  50-.  100-.  and  500-year 
rainfall  events.  Bottomland  sediment 
detention  basins  will  also  be 
investigated  to  capture  sediment  from 
upland  nmoff  and  minimize  its 
deposition  within  the  interior  drainage 
system  and  existing  as  well  as  proposed 
wetlands  for  temporary  storage  of 
stormwater.  Typical  structures  used  to 
achieve  these  goals  are  detention  basins, 
dikes,  and  berms.  Upland  sediment 
control  measures  will  also  be 
investigated  to  reduce  erosion  at  its 
source. 

4.  Significant  Issues  and  Resources. 
Significant  issues  and  resources 
identified  to  date  for  discussion  in  the 
DEIS  are  (1)  erosion,  sedimentation,  and 
interior  flooding;  (2)  natural  resources 
including  fisheries,  wildlife,  vegetation, 
wetlands,  and  riparian  areas;  (3)  cultural 
resources;  (4)  water  quality  and 
groundwater;  and  (5)  social  and 
economic  resources.  Additional  issues 
and  resources  of  significance  may  be 
identified  through  public  and  agency 
meetings. 

5.  Environmental  Review  and 
Consultation.  Our  environmental  review 
will  be  conducted  according  to  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969, 
National  Historic  Preservation  Act  of 
1966,  Council  on  Environmental  Quality 
Regulations,  Endangered  Species  Act  of 
1973,  Section  404  of  the  Clean  Water 
Act,  and  other  applicable  laws  and 
regulations. 

6.  Scoping  Process.  The  purpose  of 
this  notice  is  to  solicit  suggestions  and 
information  from  Federal,  State,  and 
local  agencies;  the  general  public; 
interested  private  organizations  and 
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parties  on  the  $cope  of  the  reevaluation 
study  and  the  alternatives,  issues,  and 
resources  to  bei  addressed  in  the  DEIS. 
Comments  and|  participation  in  this 
process  are  encouraged.  An  informal 
scoping  workshop  will  be  held  on 
Monday,  Febniary  1, 1999,  from  1  PM 
until  8  PM  within  the  project  area  at  the 
State  of  Illinois  Building  (Illinois 
Department  of  Transportation)  located 
at  1100  Eastpoft  Plaza  Drive  in 
CoUinsville,  Ilfinois  (telephone  618- 
346-3100).  A  ijotice  of  this  meeting  will 
be  provided  to  (interested  parties  and  to 
the  local  news  media. 

7.  AvailabilihThe  Draft  EIS  is 
scheduled  to  be  available  for  public 
review  in  late  J999. 

Dated:  January  12, 1999. 
Thomas  J.  Hodgmi, 
COL.  EN,  Commanding. 
[FR  Doc.  99-145fe  Filed  1-21-99;  8:45  am] 

BILUNG  CODE  37104«S-M 


OEPARTMENl  OF  EDUCATION 

[CFDA  No.:  84.162A] 


Emergency  ir 
Program 


ligrant  Education 


agency:  Depar:ment  of  Education. 
ACTION:  Notice  inviting  applications  for 
new  awards  foi'  fiscal  year  (FY)  1999. 


Purpose  of  Program:  This  program 
provides  grants  to  State  educational 
agencies  (SEA3)  to  assist  local 
educational  agfencies  (LEAs)  that 
experience  imixpectedly  large  increases 
in  their  studenlt  population  due  to 
immigration.  Tihese  grants  are  to  be  used 
to  provide  higl^-quality  instruction  to 
immigrant  children  and  youth  and  to 
help  those  children  and  youth  make  the 
transition  into  American  society  and 
meet  the  same  challenging  State 
performance  standards  expected  of  all 
children  and  youth. 

Eligible  App  icants:  State  educational 
agencies. 

Deadline  for  Transmittal  of 
Applications:  lAarch  16,  1999. 

Deadline  for  Intergovernmental 
Review:  May  15, 1999. 

Applicatiom  Available:  January  20. 
1999. 

Available  ft  nds:  $150  million. 

Note:  The  Dep  artment  is  not  bound  by  any 

estimates  in  this  notice. 

Project  Pehc  d:  Up  to  17  months. 

Applicable  I  eguiations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  /TB,  77,  79.  80,  81.  82.  and 
85;  and  (b)  34  CFR  Part  299. 
SUPPLEMENTARY  INFORMATION:  An  SEA  is 
eligible  for  a  gtant  if  it  meets  the 


eligibility  requirements  specified  in 
sections  7304  and  7305  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (the  Act),  as  amended  by  the 
Improving  America's  School's  Act  of 
1994  (Pub.  L.  103-382,  enacted  October 
20,  1994).  (20  U.S.C.  7544  and  7545).  In 
order  to  receive  an  award  under  this 
program,  an  SEA  must  provide  a  count, 
taken  during  February  1999,  of  the 
number  of  immigrant  children  and 
youth  enrolled  in  public  and  nonpublic 
schools  in  eligible  LEAs  in  accordance 
with  the  requirements  specified  in 
section  7304  of  the  Act.  An  eligible  LEA 
is  one  in  which  the  number  of 
immigrant  children  and  youth  enrolled 
in  the  public  and  nonpublic  elementary 
and  secondary  schools  within  the 
district  is  at  least  either  500  or  3  percent 
of  the  total  number  of  students  enrolled 
in  those  public  and  nonpublic  schools. 
(20  U.S.C.  7544(b)(2)).  Under  section 
7501(7)  of  the  Act,  the  term  "immigrant 
children  and  youth"  means  individuals 
who  are  aged  3  through  21,  were  not 
bom  in  any  State,  and  have  not  been 
attending  one  or  more  schools  in  any 
one  or  more  States  for  more  than  3  full 
academic  years.  (20  U.S.C.  7601(7)). 
FOR  APPUCATIONS  OR  INFORMATION 
CONTACT:  Ms.  Harpreet  Sandhu,  U.S. 
Department  of  Education.  600 
Independence  Avenue.  SW,  Room  5086. 
Switzer  Building,  Washington.  D.C. 
20202-6510.  Telephone:  (202)  205- 
9808.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 


which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf.  call  the  U.S. 
Government  Printing  Office  toll  ft^e  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or.  toll  free.  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  7541-7549. 

Dated:  January  19, 1999. 
Delia  Pompa. 

Director,  Office  of  Bilingual  Education  and 
Minority  Language  Affairs. 
[FR  Doc.  99-1484  Filed  1-12-99;  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Availability  of  Product  Energy 
Efficiency  Recommendations 

agency:  Energy  Efficiency  and 
Renewable  Energy  Office.  Federal 
Energy  Management  Program. 
Department  of  Energy. 
action:  NoUce  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  seven  new  Product 
Energy  Efficiency  Recommendations, 
covering  distribution  transformers, 
electric  motors,  residential  windows, 
clothes  washers,  fluorescent  luminaires, 
unitary  air  conditioners,  and 
commercial  heat  pumps,  and  the   . 
revision  of  one  existing 
Recommendation  on  room  air 
conditioners.  These  Recommendations, 
along  with  21  others  previously 
released,  have  been  published  by  the 
Department  of  Energy's  (DOE)  Federal 
Energy  Management  Program  (FEMP)  to 
help  agencies  comply  with  Executive 
Order  12902.  which  directs  each  Federal 
agency  to  increase,  to  the  extent 
practicable  and  cost-effective,  the 
purchase  of  products  that  are  in  the 
upper  25  percent  of  energy  efficiency  for 
all  similar  products,  or  products  that  are 
at  least  10  percent  more  efficient  than 
the  minimum  level  that  meets  national 
standards. 

ADDRESSES:  The  Recommendations  are 
available  on  the  internet  at  http:// 
wvkrw.eren.doe.gov/femp/procurement. 
Paper  copies  of  the  Recommendations 
may  be  obtained  by  calling  1-800-363- 
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3732  and  requesting  the  Buying  Energy 
Efficient  Products  binder. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katie  Kroehle  McGervey,  Federal  Energy 
Management  Program,  U.S.  Department 
of  Energy,  EE-90, 1000  Independence 
Avenue  SW,  Washington,  DC  20585- 
0121,  202-586-4858, 
katie.mcgervey@hq.doe.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Energy  Policy  Act  of  1992  (42  U.S.C. 
8262g)  directed  Federal  supply 
agencies,  along  with  DOE  and  the 
Department  of  Defense,  to  include 
energy-efficient  products  in  their 
procurement  and  supply  functions.  On 
March  8, 1994,  Executive  Order  12902, 
Energy  Efficiency  and  Water 
Conservation  at  Federal  Facilities  (59  FR 
11463,  3  CFR  1994  Comp.  p  869), 
defined  energy-efficient  products  as 
those  that  are  in  the  upper  25  percent 
of  energy  efficiency  for  all  similar 
products  or  that  are  at  least  10  percent 
more  efficient  than  national  standards. 
Executive  Order  12902  directed  federal 
agencies  to  purchase  these  higher- 
efficiency  products  whenever  they  are 
cost-effective  and  meet  agencies' 
functional  requirements.  The  Federal 
Acquisition  Regulations  (48  CFR  23.704) 
mirrors  the  Executive  Order,  requiring 
agencies  to  implement  cost-effective 
contracting  preference  programs 
favoring  the  acquisition  of 
environmentally  preferable  and  energy 
efficient  products  and  services,  with 
products  that  are  in  the  upper  25 
percent  of  energy-efficiency  for  all 
similar  products,  or  products  that  are  at 
least  10  percent  more  efficient  than  the 
minimum  level  that  meets  Federal 
standards. 

Recommendations  currently  exist  for 
the  following  products:  room  air 
conditioners,  refrigerators,  clothes 
washers,  dishwashers,  residential 
central  air  conditioners,  residential  air- 
source  heat  pumps,  residential  furnaces, 
residential  electric  and  gas  water 
heaters,  faucets,  showerheads,  toilets, 
urinals,  exit  signs,  fluorescent  tube 
lamps,  fluorescent  ballasts,  computer 
monitors,  personal  computers,  computer 
printers,  copiers,  fax  machines, 
commercial  ice  cube  machines,  and 
large  electric  chillers.  Recommendations 
continue  to  be  developed  at  the  rate  of 
about  ten  per  year  and  will  include 
other  commercial  building  equipment 
and  construction  materials. 

Each  of  the  two-page 
Recommendations  describes  where  to 
find  energy-efficient  models  through 
Federal  supply  sources  (General 
Services  Administration  and  E)efense 
Logistics  Agency),  includes  guidance  on 
cost-effectiveness,  and  offers  other 


energy -saving  tips  for  selecting  and 
using  these  products.  In  all  cases  the 
recommended  efficiency  levels  have 
been  set  to  be  consistent  with  those  of 
the  Environmental  Protection  Agency/ 
DOE  Energy  Star  ®  labeling  program. 
Purchasing  products  that  carry  an 
Energy  Star®  label  will  ensure  that 
Federal  purchasers  are  meeting  the 
requirements  of  Executive  Order  12902. 

Issued  in  Washington,  DC,  on  January  15, 
1999. 

Dan  W.  Reicher, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 
[FR  Doc.  99-1455  Filed  1-21-99;  8:45  am) 

BILUNQ  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  SA99-5-000] 

Argent  Energy,  Inc.;  Notice  of  Petition 
for  Adjustment 

January  15, 1999. 

Take  notice  that  on  November  5, 
1998,  Argent  Energy,  Inc.  (Argent)  filed 
a  petition  for  staff  adjustment  in  Docket 
No.  SA99-5-000,  pursuant  to  Section 
502(c)  of  the  Natural  Gas  Policy  Act  of 
1978,  in  which  Argent  requests  to  be 
relieved  from  having  to  pay  Kansas  ad 
valorem  tax  refunds  to  Northern  Natural 
Gas  Company  (Northern).  Argent  seeks 
to  be  relieved  from  having  to  pay  the 
refunds  attributable  to  leases/wells 
previously  owned  by  Kiwanda  Energy, 
Inc.  (Kiwanda)  and  Energy  Exploration 
and  Production,  Inc.  (EE&JP).  Argent 
purchased  the  Kiwanda  and  EE&P 
leases/wells  from  Kiwanda  in  1993. 
Northern,  in  its  May  18, 1998  Refund 
Report,  in  Docket  No.  RP98-39-005, 
reported  that  Argent  owes  $258,490.23 
with  respect  to  the  Kiwanda  leases/ 
wells,  and  $596,657.37  with  respect  to 
the  EE&P  leases/wells.  Argent  contends 
that  it  does  not  owe  either  refund, 
because:  1)  Argent  only  bought  the 
leases/wells  that  generated  Northern's 
refund  claims;  2)  Argent  is  not  affiliated 
with  Kiwanda  or  EE&P;  and  3)  Argent 
did  not  hold  an  interest  in  any  of  the 
subject  leases/wells  prior  to  the  1993 
purchase  from  Kiwanda.  Argent's 
petition  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Any  i>erson  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should,  on  or  before  15  days 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street,  N.W.,  Washington,  D.C. 
20426,  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214,  385.211,  385.1105,  and 
385.1106).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
David  P.  Boer^rs, 
Secretary. 
[FR  Doc.  99-1410  Filed  1-21-99;  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  lwrr9»-4-000] 

Gulf  States  Transmission  Corporation; 
Notice  of  Filing 

January  15. 1999. 

Take  notice  that  on  January  12,  1999, 
Gulf  States  Transmission  Corporation 
(Gulf  States),  tendered  for  filing,  FERC 
Gas  Tariff,  Original  Volume  No.  1, 
Fourth  Revised  Sheet  No.  35  and 
Second  Revised  Sheet  No.  57.  Gulf 
States  requests  that  the  referenced 
sheets  be  made  effective  February  12. 
1999. 

Gulf  States  state  that  it  is  making  this 
filing  in  order  to  comply  with  Section 
250(b)(1)  of  the  Commission's 
Regulations  and  the  Commission's 
Order  on  Standards  of  Conduct  (Order) 
issued  on  December  22, 1998  in  E)ocket 
No.  MG98-12-001.  Specifically,  Gulf 
States  asserts  that  the  referenced  tariff 
sheets  have  been  changed  to 
affirmatively  state  that  Gulf  States 
shares  no  operating  personnel  or 
facilities  with  any  of  its  marketing  or 
brokering  affiliates. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
vkrith  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
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must  file  a  mot  on  to  intervene.  Copies 

of  this  filing  an  i  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

David  P.  Boergeic, 

Secretary. 

(FR  Doc.  99-140<|  Filed  1-21-99;  8:45  ami 

BILUNO  C00€  STItJdi-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  EL9^1 0-000] 

City  of  Las  CrUces,  New  Mexico  v.  El 
Paso  Electric  pompany;  Notice  of 
Filing 

January  14, 1999i 

Take  notice  Inat  on  December  21, 
1998,  the  City  if  Las  Cruces,  New 
Mexico  (City),  hied  a  supplement  to  its 
Complaint  filea  on  November  12, 1998, 
in  the  above-docketed  proceeding 
seeking  a  Com^iission  order  directing  El 
Paso  Electric  djmpany  (EPE)  to  provide 
wholesale  power  to  the  City. 

Any  person  (Jesiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatbry  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Pijocedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
January  22, 1999.  Protests  will  be 
considered  by  ihe  Commission  to 
determine  the  ippropriate  action  to  be 
taken,  but  will  [not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  aild  are  available  for  public 
inspection. 
Linwood  A.  Walkon,  Jr., 
Acting  Secretary 
(FR  Doc.  99-1401  Filed  1-21-99;  8:45  am] 

BILUNO  CODE  6717 -Ol-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  I 

[Docket  No.  CP^I  42-000] 

Northern  Natiral  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

January  15, 199^ 

Take  notice  ihat  on  January  7, 1999, 
Northern  Natia-al  Gas  Company 


(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP99-142-O00  a  request 
pursuant  to  Sections  157.205, 157.212 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212  and  157.216) 
for  authorization  to  operate  an  existing 
delivery  point  upgraded  pursuant  to  the 
emergency  provisions  of  Part  284 
Subpart  I  of  the  Commission's 
Regulations;  and  for  authorization  to 
upgrade  eight  existing  delivery  points, 
including  the  delivery  point  upgraded 
pursuant  to  the  emergency  provisions, 
to  accommodate  incremental  natural  gas 
deliveries  to  UtiliCorp  United,  Inc. 
(UCU)  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP82- 
401-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  states  that  the  upgrade  of  the 
Farmington  IB  TBS,  installed  pursuant 
to  emergency  regulations,  was  required 
due  to  extreme  winter  weather 
conditions  and  fear  of  facility  failure  in 
order  to  assure  the  protection  of 
approximately  2,180  residential 
customers  served  by  this  station. 

Northern  states  that  it  also  requests 
authorization  to  further  upgrade  the 
Farmington  IB  TBS  and  seven  other 
existing  delivery  points  and 
appurtenant  facilities,  all  located  in 
Iowa,  Nebraska  and  Minnesota,  to 
accommodate  incremental  natural  gas 
deliveries  to  UCU  under  currently 
effective  throughput  service 
agreement(s).  All  construction  activities 
v\rill  be  confined  to  within  the  existing 
TBS  yards.  Northern  states  that  UCU  has 
requested  the  proposed  upgrades  in 
order  to  provide  incremental  natural  gas 
service  to  the  existing  delivery  points. 

The  estimated  incremental  volumes 
proposed  to  be  delivered  to  UCU  at  the 
upgraded  delivery  points  are:  1,185  Dth 
on  peak  day  and  142,687  E>th  annually 
at  Arnolds  Park  »1  TBS;  182  Dth  on  peak 
day  and  20,621  Dth  annually  at  North 
Bend  »1A  TBS;  242  Dth  on  peak  day  and 
26,531  Dth  annually  at  Eagle  »1  TBS; 
1,632  Dth  on  peak  day  and  177,814  Dth 
annually  at  Elkhom  'lA  TBS;  285  Dth 
on  peak  day  and  30,601  Dth  annually  at 
Valley  'lA  TBS;  85  Dth  on  peak  day  and 
8,379  Dth  aiuiually  at  Mead  »1  TBS;  184 
Dth  on  peak  day  and  19,892  Dth 
annually  at  Waverly  *!  TBS  and  408  Dth 
on  peak  day  and  59,554  Dth  annually  at 
Farmington  »1B  TBS. 

The  total  cost  to  upgrade  facilities  at 
the  Farmington  »1B  TBS  under  the 
emergency  regulations  was 
approximately  $1,150  which  will  be 
paid  for  by  UCU  in  accordance  with 


Section  284.264(a)(6)(ii)  of  the 
Commission's  Regulations.  Northern 
states  that  the  total  estimated  cost  to 
further  upgrade  the  Farmington  »1B  TBS 
and  seven  other  existing  delivery  points 
is  $922,000  which  will  be  financed  in 
accordance  with  the  General  Terms  and 
Conditions  of  Northern's  FERC  Gas 
Tariff,  Fifth  Revised  Volume  No.  1. 

Northern  states  that  the  proposed 
activity  is  not  prohibited  by  its  existing 
tariff  and  that  it  has  sufficient  capacity 
to  accommodate  the  proposed  changes 
without  detriment  or  disadvantage  to 
Northern's  other  customers.  The  total 
volumes  to  be  delivered  to  the  customer 
after  the  request  do  not  exceed  the  total 
volumes  authorized  prior  to  the  request. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawm 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-1403  Filed  1-21-99;  8:45  am] 

BiLUNG  CODE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 44-000] 

Northern  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

January  15, 1999. 

Take  notice  that  on  January  11, 1999, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street. 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP99-144-000  a  request 
pursuant  to  Sections  157.205  and 
157.216  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.216)  for 
authorization  to  abandon  and  remove 
the  Hugo  #1  Town  Border  Station, 
including  appurtenant  facilities  and 
approximately  250  feet  of  2-inch 
upstream  pipeline,  located  in 
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Washington  County,  Minnesota. 
Northern  makes  such  request  under  its 
blanket  certificate  issued  in  Docket  No. 
CP82-401-000,  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission. 

Northern  states  that  the  facilities  that 
it  proposes  to  abandon  and  remove  were 
previously  used  to  serve  Northern  States 
Power  Company,  the  Local  Distribution 
Company  (LDC).  Northern  indicates  that 
service  downstream  of  the  Hugo  #1 
Town  Border  Station  is  served  through 
an  alternative  Town  Border  Station  and 
that  the  shipper  does  not  object  to  the 
proposed  abandonment.  In  support  of 
Northern's  request,  Northern  States 
Power  provided  Northern  with  written 
consent  for  the  proposed  abandonment. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  appUcation  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-1404  Filed  1-21-99;  8:45  ami 
BiLUNQ  CODE  srir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-202-000] 

Northwest  Alaskan  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  15, 1999. 

Take  notice  that  on  January  12, 1999, 
Northwest  Alaskan  Pipeline  Company 
(Northwest  Alaskan)  tendered  for  filing 
to  become  part  of  its  FERC  Gas  Tariff. 
Original  Voliune  No.  2,  Forth-Fifth 
Revised  Sheet  No.  5,  with  an  elective 
date  of  January  1, 1999. 

Northwest  Alaskan  states  that  it  is 
submitting  Forty-Fifth  Revised  Sheet 
No.  5  to  correct  an  error  in  the  Forty- 
Third  Revised  Sheet  No.  5  which  was 
filed  November  17, 1998,  in  Docket  No. 


RP99-151-000  and  approved  on 
December  18, 1998  to  be  effective 
January  1,  1999.  Said  Forty-Third 
Revised  Sheet  No.  5  was  filed  pursuant 
to  the  provisions  of  the  amended 
purchase  agreements  between 
Northwest  Alaskan  and  Pan-Alberta  Gas 
(U.S.),  Inc.  (APAG-US)  and  Pacific 
Interstate  Transmission  Company 
(APIT),  and  pursuant  to  the  Rate 
Schedules  X-1.  X-2,  X-3  and  X-4, 
which  provide  for  Northwest  Alaskan  to 
file  45  days  prior  to  the  commencement 
of  the  next  demand  charge  period 
(January  1, 1999  through  January  30, 
1999)  the  demand  charges  and  demand 
charge  adjustments  which  Northwest 
Alaskan  will  charge  during  the  period. 

Northwest  Alaskan  states  that  Forty- 
Third  Revised  Sheet  No.  5  was 
subsequently  replaced  by  the  Forty- 
Fourth  Revised  Sheet  No.  5  which  was 
filed  January  6, 1999,  in  Docket  No. 
CP98-603-00  in  accordance  with  the 
direction  of  the  Commission  in  its  Order 
on  Settlement  and  Authorizing 
Abandonments,  Acquisition  of 
Facilities,  Waiving  Tariff  Provisions, 
and  Granting  Motion  for  Consolidation 
issued  December  17,  1998  (the  Order)  to 
reflect  the  changes  caused  by  the 
termination  of  the  purchase  agreement 
between  Northwest  Alaskan  and  PIT 
and  the  related  tariff.  Rate  Schedule  X- 
4. 

Subsequent  to  the  November  17, 1998 
filing  of  the  Forty-Third  Revised  Sheet 
No.  5,  Pan-Alberta  notified  Northwest 
Alaskan  that  the  schedules  provided  by 
Pcm-Alberta  and  included  in  the 
November  17, 1998  filing  contained  an 
error.  The  Nova  transportation  charges 
listed  in  the  Demand  Charge 
Adjustment  as  filed  included  only  the 
Nova  charges  billed  directly  to  Pan- 
Alberta  by  Nova  and  did  not  include  the 
Nova  charges  that  were  paid  to  Nova  by 
Pan-Alberta  via  their  producers  during 
the  period  from  November  1996  to 
August  1998. 

Northwest  further  states  that  Forty- 
Fifth  Revised  Sheet  No.  5  reflects  the 
increase  in  total  demand  charges  for 
Canadian  gas  purchased  by  Northwest 
Alaskan  from  Pan-Alberta  and  resold  to 
PAG-US  unde  rate  schedule  X-1  which 
results  from  the  inclusion  of  the  Nova 
transportation  charges  previously 
omitted  by  Pan-Alberta  in  its 
calculations.  Rate  Schedules  X-2  and 
X-3  are  not  affected  by  the  error,  and 
therefore  those  demand  charges  remain 
unchanged. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 


385.214  or  385.11  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  wall 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boer^rs, 
Secretary. 
[FR  Doc.  99-1411  Filed  1-21-99;  8:45  ami 

BILUNG  CODE  1717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 47-000] 

Southern  Natural  Gas  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

January  15. 1999. 

Take  notice  that  on  January  11, 1999, 
Southern  Natural  Gas  Company 
(Southern).  Post  Office  Box  2563, 
Birmingham.  Alabama  35202-2563, 
filed  in  Docket  No.  CP99-147-000.  a 
request  pursuant  to  Section  157.205  and 
157.211  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
authorization  to  construct  and  operate  a 
delivery  point  located  in  Rankin 
Coimty,  Mississippi  for  service  to 
Pennzoil  Exploration  and  Producing 
Company  (Pennzoil).  under  Southern's 
blanket  certificate  issued  in  Docket  No. 
CP82-406-000,  pursuant  to  18  CFR  Part 
157,  Subpart  F  of  the  Natural  Gas  Act, 
all  as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Southern  proposes  to  construct, 
install  and  operate  a  meter  station 
consisting  of  one  two-inch  rotary  meter, 
one  2-indi  tap,  one  2-inch  regulator 
station,  indirect  waterbath  heater,  and 
other  appurtenant  facilities.  Southern 
states  that  the  estimated  proposed 
volumes  deUvered  through  the  new 
delivery  points  would  be  approximately 
110  Mcf  per  day  and  40,150  Mcf 
annually.  Southern  further  states  that 
the  estimated  cost  of  the  facihty  is 
$67,900.  Southern  states  that  Pennzoil 
has  agreed  to  reimburse  Southern  for  the 
construction  and  installation  cost 
pursuant  to  the  general  »?rms  and 
conditions  of  Southern's  tariff. 
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Any  person 
may,  within  45 
the  instant  notice 
file  pursuant  to 
Commission's 
385.214)  motion 
of  intervention 
157.205  of  the 
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filed  within  the 
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for  filing  a  protest 
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authorization 
the  Natural  Gas 
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the  Commission's  staff 
days  after  issuance  of 
by  the  Commission, 
Rule  214  of  the 
I^rocedural  Rules  (18  CFR 
to  intervene  or  notice 
md  pursuant  to  Section 
F  egulations  under  the 

(18  CFR  157.205)  a 
request.  If  no  protest  is 
time  allowed  therefor, 

shall  be  deemed  to 
fective  the  day  after  the 
filing  a  protest.  If  a 

not  withdrawn 
ifter  the  time  allowed 
,  the  instant  request 
as  an  application  for 
pi  irsuant  to  Section  7  of 
Act. 


ac  tivity : 


and 


David  P.  Boerger^, 

Secretary. 

(FR  Doc.  99-1405JFiled  1-21-99;  8:45  am) 

BILUNG  CODE  6717-4  t-t» 


Of  ENERGY 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-61-000,  et  al.] 

Commonwealth  Edison  Company,  et 
al.;  Electric  Ratp  and  Corporate 
Regulation  Flllrigs 

January  11, 1999.1 

Take  notice  tttat  the  following  filings 
have  been  mada  with  the  Commission: 

1.  Commonwealth  Edison  Company 

[Docket  No.  ER99|-51-O00| 

Take  notice  tiat  on  January  5, 1999, 
the  Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  an 
amended  Servide  Agreement  in 
compliance  wit|i  the  Federal  Energy 
lission's  order  in 
J  Edison  Company,  85 
(ll998)  (the  Order).  In 
-onunission  authorized 
It  to  the  amended 
3nt,  to  sell  power  under 
its  existing  costtbased  rate  schedule 
PSRT-1 ,  to  one  or  more  affiliated  retail 
energy  services  companies  and  to 
reassign  transm  ssion  rights  to  such 
companies  in  accordance  with  the 
PSRT-1  rate  schedule. 

Comment  dale:  January  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Commonwe^th  Chesapeake 
Company,  L.L. 

[Docket  No.  ER99(-415-0011 

Take  notice 
Commonwealth 


Regulatory  Cor 
Commonweal! 
FERC  161,288 
that  Order,  the  i 
ComEd,  pursua^ 
Service  Agreer 


t  tat 


on  January  5, 1999, 
Chesapeake  Company, 


L.L.C.,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
a  revised  market-based  rate  tariff  and  a 
Code  of  Conduct  in  compliance  with 
Commission's  December  21,  1998,  Order 
in  this  Docket. 

Copies  of  said  filing  has  been  served 
upon  the  Virginia  State  Corporation 
Commission. 

Comment  date:  January  25,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Sierra  Pacific  Power  Company 

[Docket  No.  ER99-945-000I 

Take  notice  that  on  January  6, 1999, 
Sierra  Pacific  Power  Company  (Sierra 
Pacific),  tendered  for  filing  a  fully 
executed  Operating  and  Scheduling 
Agreement  for  the  Alturas  Intertie 
Project  between  Bonneville  Power 
Company  (Bonneville),  PacifiCorp  and 
Sierra  Pacific,  dated  December  22, 1998. 
The  agreement  supersedes  the  partially 
executed  agreement  filed  with  the 
Commission  on  December  17, 1998.  The 
present  filing  reflects  only  minor 
changes  in  the  agreement  from  the 
December  17th  filing. 

Sierra  Pacific  has  requested  a  waiver 
of  the  sixty-day  prior  notice  requirement 
so  that  the  agreement  may  take  effect  on 
January  7,  1999. 

Copies  of  the  filing  were  served  on  the 
parties  to  the  agreement  and  the 
relevant  state  commissions. 

Comment  date:  January  26,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Southwestern  Public  Service 
Company 

[Docket  No.  ER99-1 161-000) 

Take  notice  that  on  January  5, 1999, 
New  Century  Services,  Inc.,  on  behalf  of 
Southwestern  Public  Service  Company 
(SPS),  tendered  for  filing  an  electric 
power  sales  agreement  with  Central  & 
South  West  Services,  Inc.  (CSW).  This 
service  agreement  provides  for  SPS's 
sale  and  CSW's  purchase  of  power  at 
market-based  rates  pursuant  to  SPS's 
market -based  sales  tariff. 

Comment  date;  January  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Carolina  Power  &  Light  Company 

[Docket  No.  ER99-1 162-000) 

Take  notice  that  on  January  5, 1999, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  a  Service 
Agreement  for  Short-Term  Firm  Point- 
to-Point  Transmission  Service  with 
Oglethorpe  Power  Corporation 
requesting  an  effective  date  of  December 
15, 1998  and  a  Service  Agreement  for 
Non-Firm  Point-to-Point  Transmission 


Service  with  American  Municipal 
Power — Ohio,  Inc.,  requesting  an 
effective  date  of  December  22, 1998. 
Service  to  each  Eligible  Customer  will 
be  in  accordance  with  the  terms  and 
conditions  of  Carolina  Power  &  Light 
Company's  Open  Access  Transmission 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  January  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Northeast  Utilities  Service  Company 

(Docket  No.  ER99-1 163-000) 

Take  notice  that  on  January  5, 1999, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  The  Connecticut 
Light  and  Power  Company,  Holyoke 
Water  Power  Company  (including 
Holyoke  Power  and  Electric  Company), 
tendered  for  filing  pursuant  to  Section 
205  of  the  Federal  Power  Act  and 
§  35.13  of  the  Commission's 
Regulations,  a  rate  schedule  change  for 
sales  of  electric  power  to  Princeton 
Municipal  Light  Department. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Princeton  Municipal 
Light  Department  and  the  Massachusetts 
Department  of  Public  Utilities. 

NUSCO  requests  that  the  rate 
schedule  change  become  effective  on 
January  1, 1999. 

Comment  date:  January  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Commonwealth  Edison  Company 

(Docket  No.  ER99-1 164-000) 

Take  notice  that  on  January  5, 1999, 
Commonwealth  Edison  Company 
(ComEd),  tendered  for  fi)ing  a  service 
agreement  establishing  The  Michigan 
Companies  (Consumers  Power  Company 
and  Detroit  Edison  Company)  (TMC) 
and  New  Energy  Ventures  Inc.  (NEVI)  as 
customers  under  ComEd 's  FERC  Electric 
Market  Based-Rate  Schedule  for  power 
sales. 

ComEd  requests  an  effective  date  of 
January  5, 1999,  and  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements. 

ComEd  states  that  a  copy  of  the  filing 
was  served  on  the  Illinois  Commerce 
Commission  and  on  the  affected 
customers. 

Comment  date:  January  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southern  Company  Services,  Inc. 

[Docket  No.  ER9&-1 165-000) 

Take  notice  that  on  January  5, 1999, 
Southern  Company  Services,  Inc.,  acting 
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on  behalf  of  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company, 
and  Savannah  Electric  and  Power 
Company,  filed  a  revision  to  lower  the 
existing  return  on  common  equity 
components  incorporated  in  separate 
Unit  Power  Sales  (UPS)  Agreements 
with  Florida  Power  &  Light  Company, 
Florida  Power  Corporation  and 
Jacksonville  Electric  Authority  from 
13.75  percent  to  12.50  percent.  In 
accordance  with  governing  procedures 
set  forth  in  each  contract,  the  revisions 
are  proposed  to  become  effective  from 
the  date  of  filing  (January  5, 1999),  with 
the  resulting  charges  being  subject  to 
refund  from  that  date  forward. 

Copies  of  the  filing  were  sent  to  each 
of  the  UPS  customers. 

Comment  date:  January  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Select  Energy,  Inc. 

(Docket  No.  ER99-1167-O001 

Take  notice  that  on  January  6, 1999, 
Select  Energy,  Inc.  (Select),  tendered  for 
filing,  a  Service  Agreement  with  Cinergy 
Corp.  (Cinergy)  under  the  Select  Energy, 
Inc.,  Market-Based  Rates,  Tariff  No.  1. 

Select  Energy,  Inc.,  states  that  a  copy 
of  this  filing  has  been  mailed  to  the 
Cinergy. 

Select  requests  that  the  Service 
Agreement  become  effective  January  1, 
1999. 

Comment  date:  January  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Select  Energy,  Inc. 

[Docket  No.  ER99-1168-000] 

Take  notice  that  on  January  6, 1999, 
Select  Energy,  Inc.  (Select),  tendered  for 
filing,  a  Service  Agreement  with 
Delmarva  Power  &  Light  Company 
under  the  Select  Energy,  Inc.,  Market- 
Based  Rates,  Tariff  No.  1. 

Select  Energy,  Inc.,  states  that  a  copy 
of  this  filing  has  been  mailed  to  the 
Delmarva  Light  &  Power  Company. 

Select  Energy,  Inc.,  requests  that  the 
Service  Agreement  become  effective 
January  1, 1999. 

Comment  date;  January  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER99-116»-O00] 

Take  notice  that  on  January  6, 1999, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  an 
executed  Generation  Imbalance 
Agreement  with  North  Carolina  Electric 
Membership  Corporation.  This  executed 


agreement  replaces  the  unexecuted 
agreement  filed  on  December  17, 1998 
in  Docket  No.  ER99-902-000. 

Comment  date:  January  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Consumers  Energy  Company 

(Docket  No.  ER99-11 70-000] 

Take  notice  that  on  January  6, 1999, 
Consumers  Energy  Company 
(Consumers),  tendered  for  filing  an 
executed  service  agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  with  Tractebel  Energy 
Marketing,  Inc.  (Tractebel),  and  an 
executed  agreement  for  Firm  Point-to- 
Point  Transmission  Service  with  DTE 
Energy  Trading,  Inc.,  (DTE).  Both 
agreements  were  pursuant  to  the  Joint 
Open  Access  Transmission  Service 
Tariff  filed  on  December  31, 1996  by 
Consumers  and  The  Detroit  Edison 
Company  (Detroit  Edison). 

The  Tractebel  agreement  has  an 
effective  date  of  December  17, 1998,  and 
the  DTE  agreement  has  an  effective  date 
of  January  1, 1999. 

Copies  of  the  filed  agreement  were 
served  upon  the  Michigan  Public 
Service  Commission,  Detroit  Edison, 
Tractebel  and  DTE. 

Comment  date:  January  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Consumers  Energy  Company 

[Docket  No.  ER99-n  71-000] 

Take  notice  that  on  January  6, 1999, 
Consumers  Energy  Company 
(Consumers),  tendered  for  filing 
executed  service  agreements  for  Non- 
Firm  Point-to-Point  Transmission 
Service  pursuant  to  the  Joint  Open 
Access  Transmission  Service  Tariff  filed 
on  December  31, 1996  by  Consumers 
and  The  Detroit  Edison  Company 
(Detroit  Edison)  with  the  following 
transmission  customers: 
The  American  Electric  Power  Service 

Corporation  and  various  AEP  entities 
CMS  Marketing,  Services  and  Trading 
The  Cincinnati  Gas  &  Electric  Company, 

PSI  Energy,  Inc.  and  Cinergy  Services, 

Inc.  as  their  agent 
Consumers  Energy  Company — 

Transmission  Transactions;  and 

Electric  Sourcing  and  Trading 
Detroit  Edison  Merchant  Operation 
DTE  Energy  Trading,  Inc. 
Duke  Energy  Trading  &  Marketing,  LLC 
Duke  Power,  a  Division  of  Duke  Energy 

Corporation 
Entergy  Power  Marketing  Corporation 
Griffin  Energy  Marketing,  L.L.C. 
Illinois  Power  Company 
Minnesota  Power  &  Light  Company 
Morgan  Stanley  Capital  Group,  Inc. 


New  York  State  Electric  &  Gas 

Corporation 
Northern  Indiana  Public  Service 

Company 
OGE  Energy  Resources,  Inc. 
PECO  Energy  Company 
PP&L,  Inc. 
Public  Service  Electric  and  Gas 

Company 
Tennessee  Valley  Authority 
Tenaska  Power  Services  Company 
Virginia  Electric  And  Power  Company; 
and  Western  Resources 

The  agreements  have  effective  dates  of 
January  1, 1999. 

Copies  of  the  filed  agreements  were 
served  upon  the  Michigan  Public 
Service  Commission,  Detroit  Edison  and 
the  respective  transmission  customers. 

Comment  date:  January  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER99-n 72-000] 

Take  notice  that  on  January  6, 1999, 
Public  Service  Company  of  New  Mexico 
(PNM),  tendered  for  filing  executed 
service  agreements,  for  point-to-point 
transmission  service  under  the  terms  of 
PNM's  Open  Access  Transmission 
Service  Tariff,  with  Energy  Transfer 
Group,  L.L.C,  (2  agreements,  dated 
December  17, 1998  for  Non-Firm  and 
Short-Term  Firm  Service).  PNM's  filing 
is  available  for  public  inspection  at  its 
offices  in  Albuquerque,  New  Mexico. 

Comment  date:  January  26, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  ER99-1 173-000] 

Take  notice  that  on  January  6, 1999, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  Supplement  No.  43,  to  add 
Merrill  Lynch  Capital  Services,  Inc., 
Statoil  Energy  Trading,  Inc.,  and 
Tennessee  Power  Company  to 
Allegheny  Power  Open  Access 
Transmission  Service  Tariff  which  has 
been  submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  OA96-18-000. 

The  proposed  effective  date  under  the 
Service  Agreements  is  January  5,  1999. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
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Public  Utility 
Maryland  Pub! 
the  Virginia  St) 
Commission, 
Service  Commission. 

Comment  di 
accordance  wii 
at  the  end  of  tMs  notice. 

16.  Allegheny  fower  Service  Corp.,  on 
behalf  of  Monqngahela  Power  Co.,  The 
Potomac  Edisoti  Company,  and  West 
Penn  Power  C<^mpany  (Allegheny 
Power) 

(Docket  No.  ERgi-l  174-000] 

Take  notice  tpat  on  January  6, 1999, 
Allegheny  Pov>ier  Service  Corporation 
on  behalf  of  Mftnongahela  Power 
Company,  TheiPotomac  Edison 
Company  and  VVest  Penn  Power 
Company  (Allagheny  Power),  tendered 
for  filing  Supp  ement  No.  42  to  add 
Ameren  Servic  js  Company  to  Allegheny 
Power's  open  /  iccess  Transmission 
Service  Tariff  which  has  been  submitted 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  in  Docket  No. 
OA96-18-000.I 

The  propose^  effective  date  under  the 
Service  Agreen>ent  is  January  5, 1999. 

Copies  of  th^  filing  have  been 
provided  to  tha  Public  Utilities 
Commission  o^Ohio,  the  Pennsylvania 
Public  Utility  Gommission,  the 
Maryland  Publjc  Service  Commission, 
the  Virginia  St$te  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission. 

Comment  date:  January  26, 1999,  in 
accordance  witji  Standard  Paragraph  E 
at  the  end  of  thjs  notice. 

17.  Ameren  Setvices  Company 

[Docket  No.  ER9<  ^1175-000] 

Take  notice  that  on  January  6, 1999, 
Ameren  Services  Company  (ASC), 
tendered  for  filing  a  Service  Agreement 
for  Market  Basfd  Rate  Power  Sales 
between  ASCahd  Otter  Tail  Power 
Company  (OTij).  ASC  asserts  that  the 
purpose  of  the  Agreement  is  to  permit 
ASC  to  make  sales  of  capacity  and 
energy  at  market  based  rates  to  OTP 
pursuant  to  ASt's  Market  Based  Rate 
Power  Sales  Tatiff  filed  in  Docket  No. 
ER98-3285-00p. 

Comment  ddte:  January  26,  1999,  in 
accordance  witn  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Ameren  Services  Company 

(Docket  No.  ER9^117&-<X)0l 

Take  notice  t^at  on  January  6. 1999, 
Ameren  Services  Company  (ASC), 
tendered  for  filjng  a  Service  Agreement 
for  Non-Firm  Pioint-to-Point 
Transmission  Service  between  ASC  and 
PanCanadian  ^ergy  Services  Inc., 


(PES).  ASC  asserts  that  the  purpose  of 
the  Agreement  is  to  permit  ASC  to 
provide  transmission  service  to  PES 
pursuant  to  Ameren 's  Open  Access 
Transmission, Tariff  filed  in  Docket  No. 
ER96-677-004. 

ASC  requests  that  the  Service 
Agreement  be  allowed  to  become 
effective  December  7, 1998. 

Comment  date:  January  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Ameren  Services  Company 

[Docket  No.  ER99-1177-0001 

Take  notice  that  on  January  6, 1999, 
Ameren  Services  Company  (ASC), 
tendered  for  filing  a  Service  Agreement 
for  Firm  Point-to-Point  Transmission 
Services  between  ASC  and  PanCanadian 
Energy  Services  Inc.,  (PES).  ASC  asserts 
that  the  purpose  of  the  Agreement  is  to 
permit  ASC  to  provide  transmission 
service  to  PES  pursuant  to  Ameren's 
Open  Access  Transmission  Tariff  filed 
in  Docket  No.  ER96-677-O04. 

ASC  requests  that  the  Service 
Agreement  be  allowed  to  become 
effective  December  7. 1998,  the  date  of 
said  agreement. 

Comment  date:  January  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Tampa  Electric  Company 

[Docket  No.  ER99-1 178-000) 

Take  notice  that  on  January  6, 1999, 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  an 
amendment  to  its  contract  with  PECO 
Energy  Company — Power  Team  (PECO), 
for  the  purchase  and  sale  of  power  and 
energy. 

Tampa  Electric  proposes  an  effective 
date  of  January  8, 1999,  for  the  contract 
amendment,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirement. 

Copies  of  the  filing  have  been  served 
on  PECO  and  the  Florida  Public  Service 
Commission. 

Comment  date:  January  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Delmarva  Power  &  Light  Company 

(Docket  No.  ER99-1 1 7»-000] 

Take  notice  that  on  January  6, 1999, 
Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  an 
executed  umbrella  service  agreement 
with  Select  Energy,  Inc.,  under 
Delmarva 's  market  rate  sales  tariff. 

Comment  date:  January  26, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


22.  Tampa  Electric  Company 

(Docket  No.  ER99-1 180-000] 

Take  notice  that  on  January  6, 1999, 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  an 
amendment  to  its  contract  with  the 
Tennessee  Valley  Authority  (TVA)  for 
the  purchase  and  sale  of  power  and 
energy. 

Tampa  Electric  proposes  an  effective 
date  of  January  8,  1999,  for  the  contract 
amendment,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirement. 

Copies  of  the  filing  have  been  served 
on  TVA  and  the  Florida  Public  Service 
Commission. 

Comment  date:  January  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Tampa  Electric  Company 

(Docket  No.  ER99-1 181-000] 

Take  notice  that  on  January  6, 1999, 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  an 
amendment  to  its  contract  with 
Southern  Company  Energy  Marketing, 
L.P.,  (SCEM)  for  the  purchase  and  sale 
of  power  and  energy. 

Tampa  Electric  proposes  an  effective 
date  of  January  8, 1999,  for  the  contract 
amendment,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirement. 

Copies  of  the  filing  have  been  served 
on  SCEM  and  the  Florida  Public  Service 
Commission. 

Comment  date:  January  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  FirstEnergy  Corp.,  and 
Pennsylvania  Power  Company 

(Docket  No.  ER99-1 182-000] 

Take  notice  that  on  January  6, 1999, 
FirstEnergy  Corp.,  tendered  for  filing  on 
behalf  of  itself  and  Pennsylvania  Power 
Company,  Service  Agreements  for 
Network  Integration  Service  and 
Operating  Agreements  for  the  Network 
Integration  Transmission  Service  under 
the  Pennsylvania  Electric  Choice 
Program  with  FPL  Energy  Services, 
Incorporated,  Green  Mountain  Energy 
Resources,  L.L.C.,  NEV  East,  L.L.C.— 
New  Energy  Ventures,  PSEG  Energy 
Technologies,  Incorporated,  Statoil 
Energy  Services,  Incorporated,  and 
Strategic  Energy  Partners  Ltd.,  pursuant 
to  the  FirstEnergy  System  Open  Access 
Tariff.  These  agreements  will  enable  the 
parties  to  obtain  Network  Integration 
Service  under  the  Pennsylvania  Electric 
Choice  Program  in  accordance  with  the 
terms  of  the  Tariff. 

The  proposed  effective  date  under 
these  agreements  is  January  1, 1999. 
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Comment  date;  January  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  ER99-11 83-000) 

Take  notice  that  on  January  6, 1999, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  tendered  for  filing  a  Market 
Based  Service  Agreement  between 
RG&E  and  Tractebel  Energy  Marketing, 
Inc.,  (Customer).  This  Service 
Agreement  specifies  that  the  Customer 
has  agreed  to  the  rates,  terms  and 
conditions  of  RG&E 's  FERC  Electric  Rate 
Tariff,  Original  Volume  No.  3  (Power 
Sales  Tariff)  accepted  by  the 
Commission  in  Docket  No.  ER97-3553 
(80  FERC  1  61,284)  (1997)). 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
December  11, 1998,  for  Tractebel  Energy 
Marketing,  Inc."s  Service  Agreement. 

RG&E  has  served  copies  of  the  filing 
on  the  New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  January  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Minnesota  Agri-Power,  L.L.C. 

[Docket  No.  ER99-11 84-000) 

Take  notice  that  on  January  6, 1999, 
Minnesota  Agri-Power,  L.L.C.  (MAP), 
petitioned  the  Commission  for 
acceptance  of  Minnesota  Agri-Power's 
Rate  Schedule  FERC  No.  1;  the  granting 
of  certain  blanket  approvals,  including 
the  authority  to  sell  electricity  at 
market-based  rates;  and  the  waiver  of 
certain  Commission  Regulations. 

MAP  intends  to  engage  in  the 
wholesale  sale  of  electric  power  and 
energy  generated  by  a  biomass  power 
generation  facility.  Such  sales  will  begin 
on  or  about  April  30,  2001. 

Comment  date:  January  26, 1999,  iji 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Southwest  Power  Fool 

[Docket  No.  ER99-11 85-000) 

Take  notice  that  on  January  6, 1999, 
Southwest  Power  Pool  (SPP),  tendered 
for  filing  six  executed  service 
agreements  for  short-term  firm  point-to- 
point  and  non-firm  point-to-point  firm 
transmission  service  under  the  SPP 
Tariff  with  British  Columbia  Power 
Exchange  Corporation  (Powerex), 
Merrill  Lynch  Capital  Services,  Inc. 
(Merrill),  and  Williams  Energy 
Marketing  &  Trading  Company 
(Williams). 

SPP  requests  an  effective  date  of 
December  16, 1998,  for  the  agreements 


with  Powerex,  December  17,  1998,  for 
the  agreements  writh  Merrill,  and 
January  2, 1999,  for  the  agreements  with 
Williams. 

Copies  of  this  filing  were  served  upon 
each  of  the  parties  to  these  agreements. 

Comment  date:  January  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER99-1 186-000 

Take  notice  that  on  January  6, 1999, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  a  Scheduling  Coordinator 
Agreement  between  the  ISO  and  Aquila 
Power  Corporation  (Aquila  Power  Corp.) 
for  acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Aquila  Power  Corp.,  and  the 
California  Public  Utilities  Commission. 

Comment  date:  January  26,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER99-11 87-000) 

Take  notice  that  on  January  6, 1999, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  a  Participating  Generator 
Agreement  between  Sunlaw 
Cogeneration  Partners  I  (Sunlaw 
Cogeneration)  and  the  ISO  for 
acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Sunlaw  Cogeneration  and  the 
California  Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Participating  Generator  Agreement  to  be 
made  effective  as  of  December  22, 1998. 

Comment  date:  January  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER99-1 188-000) 

Take  notice  that  on  January  6, 1999, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  a  Meter  Service  Agreement  for  ISO 
Metered  Entities  (Meter  Service 
Agreement)  between  the  ISO  and 
Sunlaw  Cogeneration  Partners  I  (Sunlaw 
Cogeneration)  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Sunlaw  Cogeneration  and  the 
California  Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Meter  Service  Agreement  to  be  made 
effective  as  of  December  22,  1998. 


Comment  date:  January  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  San  Gorgonio  Westwinds,  LLC 

[Docket  No.  QF85-8-001) 

Take  notice  that  on  January  5, 1999, 
San  Gorgonio  Westwinds,  LLC 
(Westwinds),  a  California  Limited 
Liability  Partnership,  tendered  for  filing 
with  the  Federal  Regulatory 
Commission  an  Application  for 
Certification  of  a  facility  as  a  Qualifying 
Small  Power  Production  Facility 
pursuant  to  §  292.207(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  facility  is  a  small  power 
production  plant  consisting  of 
approximately  100  wind  turbine 
generators  located  in  Riverside  County, 
California.  The  original  generators  were 
installed  in  1984,  many  of  which  are 
being  replaced  by  new  wind  turbine 
generators.  The  rated  capacity  of  the 
facility  after  repowering  will  be 
approximately  17.365  Mw.  The  electric 
power  output  of  the  facility  is  sold  to 
Southern  California  Edison  Company, 
Rosemead,  California. 

Westwinds  owns  71.448%  of  the 
facility.  Westwinds  intends  to  transfer 
ownership  of  its  interest  in  the  facility 
to  San  Gorgonio  Westwinds  II.  LLC 
(Westwinds  II),  in  March,  1999.  No 
more  than  50%  of  Westwinds  or 
Westwinds  n  is  ovmed  by  an  affiliate  of 
an  electric  utility  holding  company. 

Comment  date:  February  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  San  Gorgonio  Westwinds,  LLC 

[Docket  No.  QF85-1 88-001) 

Take  notice  that  on  January  5,  1999, 
San  Gorgonio  Westwinds,  LLC 
(Westwinds),  a  California  Limited 
Liability  Partnership,  filed  with  the 
Federal  Regulatory  Commission  an 
Application  for  Certification  of  a  facility 
as  a  Qualifying  Small  Power  Production 
Facility  pursuant  to  §  292.207(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  facility  is  a  small  power 
production  plant  consisting  of 
approximately  220  wind  turbine 
generators  located  in  Riverside  County, 
California.  The  original  generators  were 
installed  in  1984,  many  of  which  are 
being  replaced  by  new  wind  turbine 
generators.  The  rated  capacity  of  the 
facility  after  repowering  will  be 
approximately  11.2  Mw.  The  electric 
power  output  of  the  facility  is  sold  to 
Southern  California  Edison  Company, 
Rosemead,  California. 
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Westwinds  owns  100%  of  the  facility. 
Westwinds  intends  to  transfer 
ownership  of  its  interest  in  the  facility 
to  San  Gorgonip  Westwinds  II,  LLC 
(Westwinds  11)1  in  March.  1999.  No 
more  than  50%  of  Westwinds  or 
Westwinds  II  if  owned  by  an  affiliate  of 
an  electric  utility  holding  company. 

Comment  date:  February  5,  1999,  in 
accordance  wiui  Standard  Paragraph  E 
at  the  end  of  thlis  notice. 

33.  San  Gorgoi^io  Westwinds,  LLC 

[Docket  No.  QF8fc-610-0011 

Take  notice  tiat  on  January  5, 1999, 
San  Gorgonio  westwinds.  LLC 
(Westwinds),  ajCalifomia  Limited 
Liability  Partnership,  filed  with  the 
Federal  Regulatory  Commission  an 
Application  foi  Certification  of  a  facility 
as  a  Qualifying  Small  Power  Production 
Facility  pursuant  to  §  292.207(b)  of  the 
Commission's  flegulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  facility  i^  a  small  power 
production  plajit  consisting  of 
approximately  321  wind  turbine 
generators  located  in  Riverside  County, 
California.  The! original  generators  were 
installed  in  1984,  many  of  which  are 
being  replaced  by  new  wind  turbine 
generators.  Th^  rated  capacity  of  the 
facility  after  rebowering  will  be 
approximately  34.94  MW.  The  electric 
power  output  of  the  facility  is  sold  to 
Southern  Calif()mia  Edison  Company, 
Rosemead.  California. 

Westwinds  ofcvns  28.05%  of  the 
facility.  Westwinds  intends  to  transfer 
ownership  of  its  interest  in  the  facility 
to  San  Gorgonip  Westwinds  11,  LLC 
(Westwinds  n)Jin  March.  1999.  No 
more  than  50%  of  Westwinds  or 
Westwinds  II  i$  owned  by  an  affiliate  of 
an  electric  utiliiy  holding  company. 

Comment  date:  February  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  San  Gorgoi|io  Westwinds,  LLC 

(Docket  No.  QF8^344-<X)1) 

Take  notice  tjiat  on  January  5, 1999, 
San  Gorgonio  Westwinds,  LLC 
(Westwinds),  a  California  Limited 
Liability  Partnership,  tendered  for  filing 
with  the  Federal  Regulatory 
Commission  ar^  Application  for 
Certification  of'a  facility  as  a  Qualifying 
Small  Power  Pijoduction  Facility 
pursuant  to  §  2^2.207(b)  of  the 
Commission's  Itegulations.  No 
determination  Itas  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  facility  it  a  small  power 
production  plant  consisting  of 
approximately  141  wind  turbine 
generators  located  in  Riverside  County, 


California.  The  original  generators  were 
installed  in  1984,  many  of  which  are 
being  replaced  by  new  wind  turbine 
generators.  The  rated  capacity  of  the 
facility  after  repowering  will  be 
approximately  9.8  MW.  The  electric 
power  output  of  the  facility  is  sold  to 
Southern  California  Edison  Company, 
Rosemead,  California. 

Westwinds  owns  100%  of  the  facility. 
Westwinds  intends  to  transfer 
ownership  of  its  interest  in  the  facility 
to  San  Gorgonio  Westwinds  II,  LLC 
(Westwinds  II),  in  March,  1999.  No 
more  than  50%  of  Westwinds  or 
Westwinds  II  is  owned  by  an  affiliate  of 
an  electric  utility  holding  company. 

Comment  date:  February  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  vnW  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-1399  Filed  1-21-99;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC99-25-000,  et  ai.] 

NP  Energy  Inc.  and  Duke  Energy 
Trading  and  Marketing,  L.LC.,et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

January  13, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  NP  Energy  Inc.  and  Duke  Energy 

(Docket  No.  EC99-25-000) 
Trading  and  Marketing,  L.L.C. ) 
Take  notice  that  on  January  11, 1999, 
NP  Energy  Inc.  and  Duke  Energy 
Trading  and  Marketing,  L.L.C.,  both 


brokers  and  marketers  of  electric  power, 
filed  a  request  for  approval  of  the  sale 
of  all  common  stock  of  NP  Energy  Inc. 
to  Duke  Energy  Trading  and  Marketing, 
L.L.C. 

Comment  date:  February  10, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  American  Power  Exchange,  Inc., 
Bruin  Energy,  Inc.,  Eclipse  Energy,  Inc., 
and  SEMCO  Energy  Services,  Inc. 

(Docket  Nos.  ER94-1578-017,  ER98-538- 
005,  ER94-1099-019,  ER97-4352-004) 

Take  notice  that  on  January  6, 1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  internet 
under  Records  Information  Management 
System  (RIMS)  for  viewing  and 
downloading. 

3.  Duquesne  Light  Company 

[Docket  No.  ER97-1543-00G] 

Take  notice  that  on  January  4, 1999, 
Duquesne  Light  Company  submitted  for 
filing  an  Arbitration  Award  (Award)  of 
5400.000  to  replace  the  Stranded  Cost 
Amendment  contained  in  Duquesne 's 
initial  filing  in  this  case. 

Comment  date:  January  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Constellation  Power  Source,  Inc. 

[Docket  No.  ER97-2261-002J 

Take  notice  that  on  December  22, 
1998,  the  above-mentioned  power 
marketer  filed  a  quarterly  report  with 
the  Commission  in  the  above-mentioned 
proceeding  for  information  only.  This 
filing  is  available  for  public  inspection 
and  copying  in  the  Public  Reference 
Room  or  on  the  internet  under  Records 
Information  Management  System 
(RIMS)  for  viewing  and  downloading. 

5.  Quark  Power  L.L.C 

[Docket  No.  ER97-2374-007J 

Take  notice  that  on  January  5, 1999. 
the  above-mentioned  power  marketer 
filed  quarterly  report  with  the 
Commission  in  the  above-mentioned 
proceeding  for  information  only.  This 
filing  is  available  for  public  inspection 
and  copying  in  the  Public  Reference 
Room  or  on  the  internet  under  Records 
Information  Management  System 
(RIMS)  for  viewing  and  downloading. 

6.  Pelican  Energy  Management,  Inc. 

(Docket  Nos.  ER98-3084-001  and  ER98- 
3084-002] 

Take  notice  that  on  January  4, 1999, 
the  above-mentioned  power  marketer 
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filed  a  quarterly  report  with  the 
Commission  in  the  above-mentioned 
proceeding  for  infonnation  only.  This 
fihng  is  available  for  public  inspection 
and  copying  in  the  Public  Reference 
Room  or  on  the  internet  under  Records 
Information  Management  System 
(RIMS)  for  viewing  and  downloading. 

7.  Commonwealth  Edison  Company 

(Docket  No.  ER98-4335-000) 

Take  notice  that  on  January  8, 1999, 
in  response  to  a  December  9, 1998  letter 
from  the  Commission's  Division  of  Rate 
Application,  Commonwealth  Edison 
Company  and  Commonwealth  Edison 
Company  of  Indiana  (ComEd),  tendered 
for  filing  a  revised  service  agreement 
under  ComEd's  open  access 
transmission  tariff  between  ComEd  and 
the  Wholesale  Marketing  Department  of 
Commonwealth  Edison  Company 
(WMD). 

ComEd  requests  an  effective  date  of 
March  1, 1998  and,  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  have  been  served 
on  WMD  and  the  Illinois  Commerce 
Commission. 

Comment  date:  January  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Duke  Solutions,  Inc.,  Phibro  Inc., 
AMVEST  Power,  Inc.,  AMVEST  Coal 
Sales,  Inc.,  Energetix,  Inc.,  NICOR 
Energy  Management  Services  Company, 
Global  Petroleum  Corp.,  Global  Energy 
Services,  LLC,  Burlington  Resources 
Trading  Inc.,  CHI  Power  Marketing, 
Inc.,  South  Jersey  Energy  Company 

[Docket  Nos.  ER98-3 8 13-002,  ER95-430- 
018.  ER97-2045-007,  ER97-464-009.  ER97- 
3556-006.  ER97-1816-006.  ER96-359-014, 
ER97-1177-007,  ER96-31 12-009,  ER96- 
2640-009,  and  ER9 7-1 397-004] 

Take  notice  that  on  January  7.  1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  infonnation  only.  These 
filings  are  available  for  public 
inspection  and  copjdng  in  the  Public 
Reference  Room  or  on  the  internet 
under  Records  Infonnation  Management 
System  (RIMS)  for  viewing  and 
downloading. 

9.  Duquesne  Light  Company 

(Docket  No.  ER99-1 146-000] 

Take  notice  that  on  January  6, 1999. 
Duquesne  Light  Company  (Duquesne), 
tendered  for  filing  under  Duquesne's 
pending  Market-Based  Rate  Tariff, 
(Docket  No.  ER98-^159-000)  executed 
Service  Agreement  at  Market-Based 
Rates  v^th  Constellation  Energy  Source. 
Inc.,  (Customer). 


Duquesne  has  requested  the 
Commission  waive  its  notice 
requirements  to  allow  the  Service 
Agreement  to  become  effective  as  of 
December  30, 1998. 

Copies  of  this  filing  were  served  upon 
Customer. 

Comment  date:  January  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Consumers  Energy  Company 

[Docket  No.  ER99-1 19 7-000] 

Take  notice  that  on  January  7,  1999. 
Consumers  Energy  Company 
(Consumers),  tendered  for  filing  an 
executed  service  agreement  with 
Consumers  Energy  Company — Electric 
Sourcing  &  Trading  for  Network 
Integration  Transmission  Service, 
pursuant  to  the  Joint  Open  Access 
Transmission  Service  Tariff  filed  on 
December  31, 1996  by  Consumers  and 
The  Detroit  Edison  Company  (Detroit 
Edison),  with  an  effective  date  of 
January  1, 1999. 

Copies  of  the  filed  agreement  were 
served  upon  the  Michigan  Public 
Service  Commission.  Detroit  Edison  and 
the  transmission  customer. 

Comment  date:  January  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Consumers  Energy  Company 

[Docket  No.  ER99-1 198-000 J 

Take  notice  that  on  January  6, 1999, 
Consumers  Energy  Company 
(Consumers),  tendered  for  filing  an 
executed  service  agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  to  the  Commonwealth  Edison 
Company  pursuant  to  its  Open  Access 
Transmission  Service  Tariff  filed  on  July 
9,  1996. 

The  agreement  has  an  effective  date  of 
January  1,  1999. 

Copies  of  the  filed  agreement  were 
served  upon  the  Michigan  Public 
Service  Commission  and  the 
transmission  customer. 

Comment  date:  January  26, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Consumers  Energy  Company 

[Docket  No.  ER99-1 199-000) 

Take  notice  that  on  January  7. 1999. 
Consumers  Energy  Company 
(Consumers),  tendered  for  filing  an 
executed  service  agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  to  Commonwealth  Edison 
Company  pursuant  to  its  Open  Access 
Transmission  Service  Tariff  filed  on  July 
9. 1996. 

The  agreement  has  an  effective  date  of 
January  1. 1999. 


Copies  of  the  filed  agreement  were 
served  upon  the  Michigan  Public 
Service  Commission  and  the 
transmission  customer. 

Comment  date:  January  27. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Lakewood  Cogeneration,  L.P. 

[Docket  No.  ER99-1 21 3-000) 

Take  notice  that  on  January  8. 1999, 
Lakewood  Cogeneration,  L.P. 
(Lakewood),  tendered  for  filing  pursuant 
to  Rule  205.  18  CFR  385.205,  petition 
for  waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  1,  to  be 
effective  at  the  earliest  possible  time, 
but  no  later  than  60  days  fi-om  the  date 
of  its  filing. 

Lakewood  intends  to  engage  in 
electric  power  and  energy  purchases 
and  sales.  In  transactions  where 
Lakewood  sells  electric  energy,  it 
proposes  to  make  such  sales  on  rates, 
terms  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party.  As 
outlined  in  Lakewood's  petition, 
Lakewood  is  an  affiliate  of  CMS  Energy, 
a  public  utility  holding  company  and 
the  parent  company  of  Consumers 
Energy. 

Comment  date:  January  28. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Cinergy  Services,  Inc. 

[Docket  No.  ER99-1214-000J 

Take  notice  that  on  January  8, 1999, 
Cinergy  Services,  Inc.  (Cinergy)  and 
Vastar  Power  Marketing,  Inc.  (Vastar), 
now  a  predecessor  company  of  Southern 
Company  Energy  Marketing  L.P., 
tendered  for  filing  Notice  of  cancellation 
of  Service  Agreement  No.  120,  under 
Cinergy  Operating  Companies,  FERC 
Electric  Power  Tariff,  First  Revised 
Volume  No.  4. 

Cinergy  requests  an  effective  date  of 
one  (1)  day  after  the  date  of  this  filing. 

Comment  date:  January  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Cinergy  Services,  Inc. 

(Docket  No.  ER99-1 2 15-000] 

Take  notice  that  on  January  8, 1999, 
Cinergy  Services.  Inc.  (Cinergy)  and 
NGE  Generation.  Inc.  (NGE),  formerly 
part  of  New  York  State  Electric  &  Gas 
Corporation,  tendered  for  filing  a  Notice 
of  cancellation  of  Service  Agreement 
No.  39,  under  Cinergy  Operating 
Companies.  FERC  Electric  Power  Tariff, 
First  Revised  Volume  No.  4. 

Cinergy  requests  an  e*^fective  date  of 
one  (1)  day  after  the  date  of  this  filing. 
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Comment  da  e:  January  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  th^s  notice. 

16.  Allegheny  ^ower  Service  Corp.,  on 
Behalf  of  Monqngahela  Power  Co.,  The 
Potomac  Ediso^i  Company  and  West 
Penn  Power  Ginpany  (Allegheny 
Power) 

[Docket  No.  ER99-1 216-000) 

Talce  notice  t  lat  on  January  8, 1999, 
Allegheny  Powsr  Service  Corporation 
on  behalf  of  Mc  nongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  Bling  Supp^ment  No.  13  to  add  one 
(1)  new  Custonier  to  the  Market  Rate 
Tariff  under  wliich  Allegheny  Power 
offers  generation  services. 

Allegheny  Power  requests  a  waiver  of 
notice  requiren^ents  to  make  service 
available  as  of  ijanuary  5,  1999,  to  Sonat 
Power  Marketii^g  LP. 

Copies  of  thei  filing  have  been 
provided  to  thai  Public  Utilities 
Commission  ofJOhio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  Stajte  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  daie:  January  28, 1999,  in 
accordance  witi  i  Standard  Paragraph  E 
at  the  end  of  thi  s  notice. 

17.  Select  Ener]  y,  Inc. 

[Docket  No.  ERM -12 17-000) 

Take  notice  that  on  January  8, 1999, 
Select  Energy,  ftic.  (Select),  tendered  for 
filing  a  Service  jAgreement  with  the 
Cinergy  CapitaU &  Trading,  Inc.,  under 
the  Select  Energy,  Inc.,  Market-Based 
Rates,  Tariff  N4  1. 

Select  Energ)^,  Inc.,  requests  that  the 
Service  Agreeirient  become  effective 
December  31,  ip98. 

Select  Energy,  Inc.,  states  that  a  copy 
of  this  filing  haft  been  mailed  to  Cinergy 
Capital  &  Trading,  Inc. 

Comment  date:  January  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  th^  notice. 

18.  Select  Energy,  Inc. 

[Docket  No.  ER99|-1 2 18-000) 

Take  notice  tlat  on  January  8, 1999, 
Select  Energy,  Inc.  (Select),  tendered  for 
filing  a  Service  Agreement  with  the 
Central  Maine  I^ower  Company  (CMP), 
under  the  Selecjt  Energy,  Inc.,  Market- 
Based  Rates,  Tariff  No.  1. 

NUSCO  requests  an  effective  date  of 
December  8, 19^8. 

Select  Energy.  Inc.,  states  that  a  copy 
of  this  filing  has  been  mailed  to  CMP. 


Comment  date:  January  28,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Select  Energy,  Inc. 

[Docket  No.  ER99-1 2 19-000) 

Take  notice  that  on  January  8, 1999, 
Select  Energy,  Inc.  (Select),  tendered  for 
filing  a  Service  Agreement  with  the 
Unitil  Power  Corp.  (UPC),  under  the 
Select  Energy,  Inc.,  Market-Based  Rates, 
Tariff  No.  1. 

Select  requests  an  effective  date  of 
December  22, 1998. 

Select  Energy,  Inc.,  states  that  a  copy 
of  this  filing  has  been  mailed  to  UPC. 

Comment  date:  January  28,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  New  Century  Services,  Inc. 

[Docket  No.  ER99-1 220-000) 

Take  notice  that  on  January  8, 1999, 
New  Century  Services,  Inc.,  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 
Companies),  tendered  for  filing  a 
Service  Agreement  under  their  Joint 
Open  Access  Transmission  Service 
Tariff  for  Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  British  Columbia  Power 
Exchange  Corporation. 

Comment  date:  January  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  New  Century  Services,  Inc. 

(Docket  No.  ER99-1 221-000) 

Take  notice  that  on  January  8, 1999, 
New  Century  Services,  Inc.,  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 
Companies),  tendered  for  filing  a 
Service  Agreement  under  their  Joint 
Open  Access  Transmission  Service 
Tariff  for  Non-Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  British  Columbia  Power 
Exchange  Corporation. 

Comment  date:  Januaiy  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER99-1222-O00) 

Take  notice  that  on  January  8, 1999, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  for  Long  Term  Firm 
Point-to-Point  Transmission  Service 
with  PECO  Energy  Company  under  the 
Open  Access  Transmission  Tariff  to 


Eligible  Purchasers  dated  July  14, 1997. 
Under  the  tendered  Service  Agreement, 
Virginia  Power  will  provide  Long  Term 
Firm  Point-to-Point  Transmission 
Service  to  the  Transmission  Customer 
under  the  rates,  terms  and  conditions  of 
the  Open  Access  Transmission  Tariff. 

Virginia  Power  requests  an  effective 
date  of  January  1, 1999,  the  date  of  the 
first  transaction  under  the  Service 
Agreement. 

Copies  of  the  filing  were  served  upon 
PECO  Energy  Company,  the  Virginia 
State  Corporation  Commission  and  the 
North  Carolina  Utilities  Commission. 

Comment  date:  January  28,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Minnesota  Power,  Inc. 

[Docket  No.  ER99-1 223-000] 

Take  notice  that  on  January  8, 1999, 
Minnesota  Power,  Inc.  tendered  for 
filing  signed  Non-Firm  and  Short-term 
Firm  Point-to-Point  Transmission 
Service  Agreements  with  PG&E  Energy 
Trading — Power,  L.P.,  under  its  Firm 
and  Non-Firm  Point-to-Point 
Transmission  Service  to  satisfy  its  filing 
requirements  under  this  tariff. 

Comment  date:  January  28,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Portland  General  Electric  Company 

[Docket  No.  ER99-1 2 24-000) 

Take  notice  that  on  January  8, 1999, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  a  Rate 
Schedule  and  Form  of  Service 
Agreement  for  the  Sale,  Assignment, 
and  Transfer  of  Transmission  Rights 
pursuant  to  the  Commission's  direction 
in  Order  Nos.  888  and  888-A. 

PGE  respectfully  requests  that  the 
Commission  grant  a  waiver  of  the  notice 
requirements  of  18  CFR  Section  35.3  to 
allow  the  Rate  Schedule  to  become 
effective  January  8, 1999. 

Comment  date:  January  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Florida  Power  &  Light  Company 

[Docket  No.  ER99-1225-000) 

Take  notice  that  on  January  8, 1999, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  proposed  service 
agreements  with  Georgia  Tremsmission 
Corporation  for  Short-Term  Firm  and 
Non-Firm  transmission  service  under 
FPL's  Open  Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
service  agreements  be  permitted  to 
become  effective  oh  January  1, 1999. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 
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Comment  date:  January  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Peco  Energy  Company 

(Docket  No.  ER99-1 226-000) 

Take  notice  that  on  January  8, 1999, 
PECO  Energy  Company  (PECO), 
tendered  for  filing  a  Service  Agreement 
dated  December  31, 1998  with  FPL 
Energy  Power  Marketing,  Inc.  (FPL- 
EPM)  under  PECO's  FERC  Electric  Tariff 
Original  Volume  No.  1,  (Tariff).  The 
Service  Agreement  adds  FPL-EPM  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
December  31, 1998,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  FPL-EPM  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  January  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Peco  Energy  Company 

[Docket  No.  ER99-1227-OOOI 

Take  notice  that  on  January  8, 1999, 
PECO  Energy  Company  (PECO), 
tendered  for  filing  under  Section  205  of 
the  Federal  Power  Act,  16  U.S.C.  S  792 
et  seq.,  an  Agreement  dated  December  3, 
1998  with  Allegheny  Electric 
Cooperative,  Inc.  (Allegheny  Electric 
Cooperative),  under  PECO's  FERC 
Electric  Tariff  Original  Volume  No.  1 
(Tariff). 

PECO  requests  an  efi^ective  date  of 
January  1, 1999,  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  Allegheny 
Electric  Cooperative  and  to  the 
Pennsylvania  Public  Utility 
Conunission. 

Comment  date:  January  28, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Storm  Lake  Power  Partners  11  LLC 

[Docket  No.  ER99-1228-000J 

Take  notice  that  on  January  8. 1999, 
Storm  Lake  Power  Partners  II  LLC 
(Storm  Lake  11),  tendered  for  filing  its 
initial  Rate  Schedule  FERC  No.  2, 
governing  sales  of  electric  energy  and 
capacity  at  market-based  rates.  Storm 
Lake  n  is  developing  a  wind-powered 
generation  facility  in  Buena  Vista 
County,  Iowa.  Following  construction  of 
the  facility.  Storm  Lake  II  will  make 
sales  of  capacity  and  energy  at  market- 
based  rates  to  lES  Utilities,  Inc.  (lES), 
pursuant  to  an  Alternative  Energy 
Production  Electric  Service  Agreement 
(the  PPA). 

The  PPA  was  originally  executed  by 
IBS  and  Northern  Alternative  Energy 


Allendorf  L.L.C.  (NAEA)  on  May  14, 
1997.  NAEA  assigned  the  PPA  to  Storm 
Lake  II  pursuant  to  an  Agreement  dated 
November  19, 1998.  ' 

Copies  of  the  filing  were  served  upon 
lES,  Storm  Lake  II's  jurisdictional 
customer. 

Comment  date:  January  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  California  Power  Exchange 
Corporation 

[bocket  No.  ER9»-1 229-000] 

Take  notice  that  on  January  8, 1999, 
the  California  Power  Exchange 
Corporation  (PX),  tendered  for  filing 
Amendment  No.  8,  to  its  Operating 
Agreement  and  Tariff  (PX  Tariff)  and  the 
accompanying  PX  Settlement  and 
Billing  Protocol  (PSABP).  Amendment 
No.  8,  proposes  discrete  changes  to 
implement  a  December  11,  1998,  filing 
by  the  California  Independent  System 
Operator  (ISO)  relating  to  the  treatment 
of  "TO  Debits"  for  derated  Hour-Ahead 
transmission  capacity. 

The  PX  proposes  to  make  Amendment 
No.  8,  effective  on  February  9, 1999, 
concurrently  with  the  ISO's 
corresponding  changes. 

The  PX  states  that  it  has  served  copies 
of  its  filing  on  the  PX  Participants  and 
on  the  California  Public  Utilities 
Commission.  The  filing  also  has  been 
posted  on  the  PX  website  at  http:// 
wwwTcalpx.com. 

Comment  date:  January  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  PP&L,  Inc. 

(Docket  No.  ER99-1 2  50-000)      - 

Take  notice  that  on  January  7, 1999, 
PP&L,  Inc.  (PP&L),  tendered  for  filing  its 
proposed  accoimting  for  stranded  costs 
and  related  revenues  for  payment 
received  from  the  Borough  of  Ephrata 
(Ephrata)  in  compliance  with  the 
Commission's  May  29, 1998,  order  in 
Docket  No.  SC97-1-001. 

PP&L  requests  an  effective  date  of 
December  28, 1998,  for  the  proposed 
accounting. 

PP&L  states  that  copies  of  this- filing 
have  been  supplied  to  Ephrata  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  January  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Carr  Street  Generating  Station,  L.P. 

[Docket  No.  ER99-1 251-000) 

Take  notice  that  on  January  8, 1999, 
Car  Street  Generating  Station,  L.P.  (Carr 
Street),  tendered  for  filing  a  long-term 
service  agreement  between  Carr  Street 


and  Constellation  Power  Source,  Inc. 
Carr  Street  requests  confidential 
treatment  of  the  agreement  pursuant  to 
18  CFR  388.112. 

Comment  date:  January  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Carolina  Power  &  Light  Company 

[Docket  No.  ER99-1254-O00) 

Take  notice  that  on  January  8. 1999. 
Carolina  Power  &  Light  Company 
tendered  for  filing  its  quarterly  report 
summary  of  short-term  transactions  that 
occurred  under  its  Market-Based 
Wholesale  Power  Sales  Tariff  during  the 
third  quarter  of  1998. 

Comment  date:  January  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Maine  Public  Service  Company 

(Docket  No.  ER99-1255-000) 

Take  notice  that  on  January  12, 1999, 
Maine  Public  Service  Company 
submitted  a  Quarterly  Report  of 
Transactions  for  the  period  October  1 
through  December  31,  1998.  This  filing 
was  made  in  compliance  with 
Commission  orders  dated  May  31, 1995 
(Docket  No.  ER95-851)  and  April  30, 
1996  (Docket  No.  ER96-780). 

Comment  date:  Februtuy  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Idaho  Power  Company 

(Docket  Nos.  OA97-455-001  and  OA97-590- 
001) 

Take  notice  that  on  January  6, 1999, 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  a  compliance 
fiUng  regarding  the  Company's  revised 
OASIS  posting  of  the  Company's 
Corporate  Structure. 

Comment  c/ofe;  January  26,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  int?rvene.  Copies 
of  these  filings  are  on  file  with  the 
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Commission  ar  d  are  available  for  public 

inspection. 

David  P.  Boergei^ 

Secretary. 

(FR  Doc.  99-139*  Filed  1-21-99:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission    j 

[Docket  No.  ER9e-404-013,  et  al.] 

Questar  Energy  Trading  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

January  14. 1999, 

Take  notice  that  the  following  Slings 
have  been  made  with  the  Commission: 

1.  Questar  Enetgy  Trading  Company, 
Energy  Clearinghouse  Corporation 
Vanpower,  Inc.,  New  Jersey  Natural 
Energy  Compaiy,  and  SCANA  Energy 
Marketing,  Inc. 

[Docket  Nos.  ER9B-404-013,  ER98-202t>- 

002.  ER96-552-0pl,  ER96-2627-008,  and 
ER96-1086-0111 

Take  notice  t  lat  on  January  11, 1999, 
the  above-mentioned  power  marketers 
filed  quarterly  ^ports  with  the 
Commission  in;the  above-mentioned 
proceedings  for{  information  only.  These 
filings  are  availpble  for  public 
inspection  and  Copying  in  the  Public 
Reference  Roorf  or  on  the  internet 
under  Records  Information  Management 
System  (RIMS)  for  viewing  and 
downloading.    I 

2.  EMC  Gas  Transmission  Company, 
Edgar  Electric  Cooperative,  d/b/a/ 
EnerStar  Power  Corporation),  Cleco 
Energy  LLC,  CoEnergy  Trading 
Company,  Western  States  Power 
Providers,  Inc.,  and  JMF  Power 
Marketing 

(Docket  Nos.  ER9fe-232O-010,  ER98-2305- 
002,  ER98-1170-p02,  ER96-1040-013. 
ER95-1459-^13,  ^nd  ER98-3433-0021 

Take  notice  t$at  on  January  8, 1999, 
the  above-mentioned  power  marketers 
filed  quarterly  ijeports  with  the 
Commission  in  |the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  ^opying  in  the  Public 
Reference  Room  or  on  the  internet 
under  Records  hi  formation  Management 
System  (RIMS)  or  viewing  and 
downloading, 


3.  American  Electric  Power  Service 
Corporation 

[Docket  Nos.  ER99-1256-000  and  EL98-52- 
000] 

Take  notice  that  on  January  11, 1999, 
American  Electric  Power  Service 
Corporation  filed  a  Notice  of  Adoption 
of  NERC'S  TLR  Alternative 
Transmission  Tariff  Amendment. 

Comment  date:  February  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Idaho  Power  Company 

[Docket  No.  OA97-455-003I 

Take  notice  that  on  January  6, 1999, 
Idaho  Power  Company  (Idaho  Power) 
submitted  a  letter  notifying  the 
Commission  that  it  has  posted  revised 
organizational  charts  and  job 
descriptions  on  its  OASIS  to  comply 
with  the  Commission's  November  13, 
1998  Order  on  Standards  of  Conduct.' 

Comment  date:  January  29,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  "^9-1402  Filed  1-21-99;  8:45  am) 

BILUNQ  CODE  6717-01-P 


'  Alliant  Services,  Inc.,  et  al.,  85  FERC  1 61.227 
(1998). 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2114-064] 

Public  Utility  District  No.  2  of  Grant 
County;  Notice  of  Availability  of  Draft 
Environmental  Assessment  and 
Solicitation  of  Comments 

January  15, 1999. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR  Part 
380  (Order  No.  486,  52  F.R.  47910).  the 
Office  of  Hydropower  Licensing  (OHL) 
reviewed  the  proposal  for  implementing 
an  Interim  Protection  Plan  (IPP)  for 
steelhead  and  chinook  salmon  at  the 
Priest  Rapids  Project  in  Grant  County, 
Washington.  The  Commission  prepared 
a  draft  environmental  assessment  (DBA) 
for  the  proposed  action.  In  the  DEA,  the 
Commission  concludes  that  approval  of 
the  IPP  will  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

This  DEA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing  (OHL). 
As  such,  the  DEA  is  OHL  staffs 
preliminary  analysis  of  the  IPP.  No  final 
conclusions  have  been  made  by  the 
Commission  regarding  this  matter. 

Should  you  wrish  to  provide 
comments  on  the  DEA,  they  should  be 
filed  within  30  days  from  the  date  of 
this  notice.  Comments  should  be 
addressed  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426. 
Please  include  the  project  number 
(2114-064)  on  any  comments  filed. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Room, 
Room  2A,  of  the  Commission's  offices  at 
888  First  Street,  NE.,  Washington.  DC 
20426. 

David  P.  Boergers, 
Secretary. 
(FR  Doc.  99-1407  Filed  1-21-99;  8:45  am] 

BILUNO  CODE  S717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  and  Applicant 
Prepared  Environmental  Assessment 
Accepted  for  Filing;  Requesting 
Interventions  and  Protests; 
Establishing  Procedural  Schedule  and 
Final  Amendment  Deadline; 
Requesting  Comments,  Final  Terms 
and  Conditions,  Recommendations 
and  Prescriptions;  Requesting  Reply 
Comments 

January  15, 1999. 

Take  notice  that  the  following 
hydroelectric  application  and  Applicant 
Prepared  Environmental  Assessment 
(APEA)  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  P-1218-014. 

c.  Date  filed:  November  25, 1998. 

d.  Applicant:  Georgia  Power 
Company. 

e.  Name  of  Project:  Flint  River 
Hydroelectric  Project. 

/.  Location:  The  project  is  located  on 
the  Flint  River  near  the  City  of  Albany, 
in  Lee  and  Dougherty  Counties,  Georgia. 
The  project  would  not  utilize  any 
federal  lands  or  facilities. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a}-825(r). 

h.  Applicant  Contact:  Mr.  Mike 
Phillips,  Georgia  Power  Company,  Bin 
10151,  241  Ralph  McGill  Boulevard.  NE, 
Atlanta,  GA  30308-3374,  Tel.  (404) 
506-2392. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Allan 
E.  Creamer,  E-mail  address 
allan.creamer@ferc.fed. us,  or  telephone 
(202) 219-0365. 

/.  Deadline  for  filing  motions  to 
intervene,  protests,  comments,  final 
terms  and  conditions, 
recommendations,  and  prescriptions:  60 
days  from  the  issuance  date  of  this 
notice. 

Deadline  for  applicant  to  file  any  final 
amendments  to  the  application:  45  days 
from  the  issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 


or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
the  that  resource  agency. 

k.  Status  of  environmental  analysis: 
On  March  6, 1996,  the  Director,  Office 
of  Hydropower  Licensing,  waived  or 
amended  certain  of  the  Commission's 
regulations  to  allow  for  coordinated 
preparation  of  the  license  application 
and  an  APEA.  Since  then,  the 
Commission  has  been  working 
cooperatively  in  advising  the  applicant 
and  its  Consultation  Team  on  studies  or 
other  information  foreseeable  required 
by  the  Commission. 

Commission  staff  have  reviewed  the 
license  application  and  APEA  and  have 
determined  that  the  application  is 
acceptable  and  no  additional 
information  or  studies  are  needed  to 
prepare  the  Commission's 
environmental  assessment  (EA). 
Comments,  as  indicated  above,  are  now 
being  requested  from  interested  parties. 
The  applicant  will  have  45  days 
following  the  end  of  this  period  to 
respond  to  those  comments,  or  may 
elect  to  seek  a  waiver  of  this  deadline. 
Because  the  issues  in  this  relicensing 
have  been  resolved  prior  to  the  final 
license  application  being  filed. 
Commission  staff  do  not  anticipate 
issuing  a  draft  EA.  Rather,  comments, 
terms  and  conditions, 
recommendations,  prescriptions,  and 
reply  comments,  if  any,  will  be 
addressed  in  a  final  EA  issued  in  the 
Spring  of  1999. 

1.  Description  of  Project:  The  project 
consists  of  the  following  facilities:  (1) 
the  Muckafoonee  Creek  diversion  dam, 
having  (a)  a  67-foot  non-overflow 
section,  (b)  a  22-foot  sluice  section  with 
two  6-  by  8-foot  sluices,  and  (c)  a  133- 
foot  gated  spillway  section  with  six  21- 
by  6-foot  vertical  lift  gates;  (2)  a  500- 
foot-long  reinforced  concrete,  free- 
crested  auxiliary  spillway  and  a  2,600- 
foot-long  earthen  dike;  (3)  the  Flint 
River  dam,  having  (a)  a  concrete  intake 
structure,  (b)  a  powerhouse  (integral 
with  the  dam)  containing  three  1.8- 
megawatt  (MW)  generating  units,  for  a 
total  installed  capacity  of  5.4  MW,  (c)  a 
464-foot-long  spillway  with  16  Taintor 
gates,  and  (d)  a  1,700-foot-Iong  earthen 
dike;  (4)  a  1,250-acre  impoundment, 
impounding  10  miles  of  the  mainstream 
Flint  River  and  the  lower  reaches  of  the 
Kinchafoonee  and  Muckalee  Creeks,  at  a 
water  surface  elevation  of  181.8  feet 
plant  datum,  with  a  total  storage 
capacity  of  7,800  acre-feet;  and  (5) 
appurtenant  facilities.  The  average 
annual  generation  is  about  34.428 
Gigawatt-hours. 


m.  Locations  of  the  application  and 
APEA:  Copies  of  the  application  and 
APEA  are  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
first  Street,  NE,  Room  2A,  Washington, 
D.C.  20426.  or  by  calling  (202)  208- 
1371.  The  application  and  APEA  may  be 
viewed  on  the  web  at  wwrw.ferc.fed.us. 
Call  (202)  208-2222  for  assistance. 
Copies  are  also  available  for  inspection 
and  reproduction  at  the  address  in  item 
h  above. 

n.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Rules  of  Practice 
and  Procedures,  18  C.F.R.  sections 
385.210,  .211,  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application  and  APEA. 

o.  Fifing  and  Service  of  Responsive 
Documents — The  Commission  is 
requesting  comments, 
recommendations,  terms  and 
conditions,  prescriptions,  and  reply 
comments. 

The  Commission  directs,  pursuant  to 
18  CFR  section  4.34(b)  of  the 
regulations,  that  all  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions 
concerning  the  application  and  APEA 
be  filed  with  the  Commission  within  60 
days  from  the  issuance  date  of  this 
notice.  All  reply  comments  must  be 
filed  with  the  Commission  within  105 
days  from  the  date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

p.  All  filings  must:  (1)  bear  in  all 
capital  letters  the  title  "PROTEST," 
"MOTION  TO  INTERVENE," 
"COMMENTS," 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS," 
"PRESCRIPTIONS,"or  "REPLY 
COMMENTS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application 
and  APEA  to  which  the  filing  responds; 
(3)  furnish  the  name,  address,  and 
telephone  number  of  the  person 
submitting  the  filing;  and  (4)  otherwise 
comply  with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
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forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  Application  and  APEA 
directly  from  pie  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  tot  Secretary,  Federal  Energy 
Regulatory  Commission.  888  first  Street, 
N.E.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to: 
Director,  Divi  iion  of  Licensing  and 
Compliance,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  it  the  above  address.  Each 
filing  must  bej  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  3.34(ti)  and  385.2010. 
David  P.  Boer^  ts, 
Secretary. 
[PR  Doc.  99-1406  Filed  1-21-99;  8:45  ami 
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DEPARTMENtr  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  New  Major  Licenses  and 
Applicant  Prepared  Environmental 
Assessment 

January  15, 199>. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Amendment 
of  license.      J 

b.  Project  Np:  2307-045. 

c.  Date  Fileii:  November  2.  1998. 
;  Alaska  Electric  Light 

pany. 
7'ecf;  Salmon  Creek 


ility  &  Borough  of  Juneau. 
St  Judicial  District  of  the 


d.  Applicar 
and  Power  Coi: 

e.  Name  of  I 
Project. 

/.  Location:  I 
Within  the  Fi 
State  of  Alask 

g.  Filed  Purtuant  to:  Federal  Power 
Act,  16  U.S.C.lSection  791(a)-825(r). 

h.  Applicant  Contact:  Tim  McLeod, 
Vice  President.  Transmission  & 
Distribution.  Alaska  Electric  Light  and 
Power  Company.  5601  Tonsgard  Court. 
Juneau,  AK  9^01,  (907)  780-2222. 

i.  F^RC  Contact:  Aniun  Piirchiaroni, 
(202)  219-329^. 

;.  Comment  Pate:  Meirch  1, 1999. 

k.  Descripti9n  of  Project:  Alaska 
Electric  Light  power  Company  (AELP), 
license  for  the  Aimex  Creek  and  Salmon 
Project,  has  fited  an  application  to 
amend  its  license.  AELP  proposes  to 
relocate  appro^mately  IV*  mile  of  the 
Annex  Creek  transmission  line  from 


overhead  to  underground.  It  has  12 
miles  of  23-kV  overhead  transmission 
line  extending  from  the  Annex 
Powerhouse  to  the  Thane  Substation. 
The  Annex  Creek  transmission  line  is 
situated  in  a  remote  area  of  the  Tongs 
National  Forest. 

1 .  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Nimaber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secreteuy,  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washngton,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D3.  Agent  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  any  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
David  P.  Boergera, 
Secretary. 
IFR  Doc.  99-1408  Filed  1-21-99;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Applications  Tendered  for 
Filing;  of  Applications  and  Applicant 
Prepared  Environmental  Assessment 
Accepted  for  Filing;  Requesting 
Interventions  and  Protests; 
Establishing  Procedural  Schedule  and 
Final  Amendment  Deadline;  and 
Requesting  Comments,  Final  Terms 
and  Conditions,  Recommendations 
and  Prescriptions 

January  15, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  major 
licenses  and  Applicant  Prepared 
Environmental  Assessment  (APEA). 

b.  Project  Nos.:  2901-008  and  2902- 
009. 

c.  Date  filed:  December  29, 1998. 

d.  Applicant:  Nekoosa  Packaging 
Corporation  (Nekoosa),  a  wholly-owned 
subsidiary  of  Georgia-Pacific 
Corporation. 

e.  Name  of  Projects:  Holcomb  Rock 
Hydroelectric  Project,  Project  No.  2901 
and  Big  Island  Hydroelectric  Project, 
Project  No.  2902. 

/.  Location:  James  River,  in  Bedford 
and  Amherst  Counties,  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  P.J.  Purdy, 
General  Manager,  Georgia-Pacific 
Corporation,  Highway  501  North,  Big 
Island,  VA  24526,  (804)  299-5911. 

J.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  James 
T.  Griffin,  E-mail  address 
james.griffin@ferc.fed.us,  or  telephone 
(202)  219-2799. 

/.  Deadline  for  filing  any  final 
amendments  to  the  application:  45  days 
from  the  date  of  this  notice. 

Deadline  for  filing  interventions:  60 
days  from  the  date  of  this  notice. 

Deadline  for  filing  any  final 
comments,  final  recommendations, 
terms  and  conditions  and  prescriptions: 
60  days  from  the  date  of  this  notice. 

Deadline  for  applicant's  response  to 
final  comments,  final  recommendations, 
terms  and  conditions  and  prescriptions: 
105  days  from  the  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE,  Washington.  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
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to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  is  ready  for 
environmental  analysis. 

7.  Description  of  the  Projects:  The 
existing  facilities  at  the  Holcomb  Rock 
Hydroelectric  Project  include:  (1)  a 
stone  masonry  and  wood  crib  diversion 
dam  approximately  21  feet  high  and  644 
feet  long;  (2)  a  canal  of  2,700  feet  in 
length;  (3)  a  powerhouse  containing 
three  generating  units,  each  rated  at  625 
kilowatts,  for  a  total  installed  capacity 
of  1.875  megawatts,  also  the  project's 
authorized  capacity;  (4)  a  reservoir  with 
a  surface  area  of  127  acres  at  normal 
pool  elevation  of  571.7  feet,  mean  sea 
level;  (5)  a  2.4/13.8  kilovoU.  Delta-Delta, 
3,570  KVA  transformer;  and  (6) 
appurtenant  facilities.  The  proposed 
project's  average  annual  generation 
would  be  9.8  gigawatthours. 

The  existing  facilities  at  the  Big  Island 
Hydroelectric  Project  include:  (1)  a 
masonry  and  timber  crib  dam  with  a 
height  of  15  feet,  a  total  length  of  657 
feet,  and  a  spillway  length  of  427  feet; 
(2)  a  dual  purpose  intake  that  also 
provides  process  water  to  the  mill;  (3) 
a  concrete,  steel,  and  brick  powerhouse 
containing  two  generating  units  rated  at 
240  kilowatts  each,  for  a  total  installed 
capacity  of  480  kilowatts;  (4)  a  110-acre 
reservoir  at  the  normal  pool  elevation  of 
604.7  feet,  mean  sea  level;  and  (5) 
appurtenant  facilities.  The  proposed 
project  has  an  authorized  capacity  of 
512  kilowatts,  and  would  have  an 
average  annual  generation  of  1.7 
gigawatthours. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  the  web  at 
www.ferc.fed.us.  Call  (202)  208-2222 
for  assistance.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

71.  APEA  Process  and  Schedule:  The 
Energy  Policy  Act  of  1992  gives  the 
Commission  the  authority  to  allow  the 
filing  of  an  APEA  with  a  license 
application,  and  directs  the  Commission 
to  institute  procedures,  including  pre- 
application  consultations,  to  advise 
applicants  of  studies  or  other 


information  foreseeable  required  by  the 
Commission. 

On  February  25,  1997,  the  Director, 
Office  of  Hydropower  Licensing,  waived 
or  amended  certain  of  the  Commission's 
regulations  to  allow  for  coordinated 
processing  of  the  license  applications 
and  the  APEA.  Since  then,  the 
Commission  has  been  working 
cooperatively  in  advising  the 
Collaborative  Team  of  studies  or  other 
information  foreseeable  required  by  the 
Commission. 

Nekoosa  has  used  a  Collaborative 
Team  approach  to  prepare  the  APEA  for 
the  Holcomb  Rock  and  Big  Island 
Projects.  Consisting  of  members  of 
federal,  state,  and  local  agencies,  non- 
governmental organizations,  and  the 
public,  the  Collaborative  Team  has  been 
meeting  since  February  1997  to  guide 
the  study  process  and  prepare  the 
APEA,  and  has  reached  agreement  as  to 
the  preferred  alternative  for  relicensing 
these  projects. 

National  Environmental  Policy  Act 
scoping  was  conducted  for  the  projects 
through  scoping  documents  issued 
March  12,  1997,  and  April  27,  1998,  and 
in  public  scoping  meetings  on  April  16, 
1997.  Draft  license  applications  and  a 
preliminary  DEA  were  issued  by  the 
Collaborative  Team  for  comment  on  July 
24, 1998.  The  final  license  applications 
and  APEA  were  filed  with  the 
Commission  on  December  29,  1998.  The 
APEA  includes  responses  to  all 
comments  received  on  the  preliminary 
DEA. 

Commission  staff  have  reviewed  the 
APEA  and  license  applications  and  have 
determined  that  th^  applications  are 
acceptable  and  no  additional 
information  or  studies  are  needed  to 
prepare  the  Commission's  draft  EA.  Item 
j.,  above  provides  the  deadline  for  filing 
any  final  amendments  to  the 
application.  Comments,  final 
recommendations,  terms  and  conditions 
and  prescriptions  are  now  being 
requested  from  interested  parties. 

In  view  of  the  high  level  of  early 
involvement  of  the  Collaborative  Team, 
we  expect  the  majority  of  comments  to 
reflect  the  agreement  presented  in  the 
DEA.  Any  comments  received  will  be 
addressed  in  the  EA  to  be  issued  by 
early  April  1999. 

o.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  as  required  by 
§  106,  National  Historic  Preservation 
Act,  and  the  regulations  of  the  Advsiory 
Council  on  Historic  Preservation,  36 
CFR  800.4. 

p.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and 
D6. 


B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  to 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

U6.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8,  1991.  56 
FR  23108,  May  20.  1991)  that  all 
comments,  recommendatios,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  writhin  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST",  "MOTION 
TO  INTERVENE",  "COMMENTS," 
"REPLY  COMMENTS," 
"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
v«th  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  Aiiy  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
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Washington,  DiC.  20426.  An  additional 
copy  must  be  sient  to  Director,  Division 
of  Project  Reviiiw.  Office  of  Hydropower 
Licensing,  Fedsral  Energy  Regulatory 
Commssion,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  musl  be  served  upon  each 
representative  Df  the  applicant  specified 
in  the  particular  application.  A  copy  of 
all  other  filings  in  reference  to  this 
application  mi  st  be  accompanied  by 
proof  of  servic((  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34  (b)  and 
385.2010. 
David  P.  Boerga  i. 
Secretary. 
(FR  Doc.  99-140  >  Filed  1-21-99;  8:45  am] 

WLUNG  CODE  a7ir  01-M 


ENVIRONMENlTAL  PROTECTION 
AGENCY 

[FRL-6223-2] 

Agency  Infomiation  Collection 
Activities:  Sutimission  for  0MB 
Review;  Comment  Request;  State 
Program  Adecfuacy  Determination — 
Municipal  Soliti  Waste  Landfills 
(MSWLFs)  and  Non-municipal,  Non- 
hazardous  Waste  Disposal  Units  That 
Receive  Condlionally  Exempt  Small 
Quantity  Generator  (CESQG) 
Hazardous  Waste 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  In  cc  mpliance  with  the 
Paperwork  Requction  Act  (44  U.S.C. 
3501  et  seq.),  t&is  document  announces 
that  the  following  continuing 
Information  Ccjilection  Request  (ICR) 
has  been  forwal^ed  to  the  Office  of 
Management  aod  Budget  (OMB)  for 
review  and  approval:  State  Program 
Adequacy  Determination — Municipal 
SoUd  Waste  Landfills  (MSWLFs)  and 
Non-municipal,  Non-hazardous  Waste 
Disposal  Units^at  Receive 
Conditionally  exempt  Small  Quantity 
Generator  (CESlQG)  Hazardous  Waste, 
OMB  Control  Number  2050-0152, 
expiring  4/30/^9.  The  ICR  describes  the 
nature  of  the  ii^ormation  collection  and 
its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instijument. 
DATES:  Comments  must  be  submitted  on 
or  before  Febrqary  22,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  IQR.  call  Sandy  Farmer  at 
EPA  by  phone  tt  (202)  260-2740.  by 
email  at  farmer.sandy@epamail.epa.gov, 
or  download  from  the  Internet  at  http:/ 


/www.epa.gov/icr/icr.htm  and  refer  to 
EPA  ICR  No.  1608.02. 
SUPPLEMENTARY  INFORMATION: 

Title:  State  Program  Adequacy 
Determination — Municipal  Solid  Waste 
Landfills  (MSWLFs)  and  Non- 
municipal,  Non-hazardous  Waste 
Disposal  Units  that  Receive 
Conditionally  Exempt  Small  Quantity 
Generator  (CESQG)  Hazardous  Waste, 
OMB  Control  Number  2050-0152,  EPA 
ICR  Number  1608.02.  This  is  a  request 
for  extension  of  a  currently  approved 
collection. 

Abstract:  Section  4010(c)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  of  1976  requires  that  EPA 
revise  the  landfill  criteria  promulgated 
under  paragraph  (1)  of  section  4004(a) 
and  section  1008(a)(3).  Section  4005(c) 
of  RCRA,  as  amended  by  the  Hazardous 
Solid  Waste  Amendments  (HSWA)  of 
1984,  requires  states  to  develop  and 
implement  permit  programs  to  ensure 
that  MSWLFs  and  non-municipal,  non- 
hazardous  waste  disposal  units  that 
receive  household  hazardous  waste  or 
CESQG  hazardous  waste  are  in 
compliance  with  the  revised  criteria  for 
the  design  and  operation  of  non- 
municipal,  non-hazardous  waste 
disposal  units  under  40  CFR  part  257, 
subpart  B  and  MSWLFs  under  40  CFR 
part  258.  (40  CFR  part  257,  subpart  B 
and  40  CFR  part  258  are  henceforth 
referred  to  as  the  "revised  federal 
criteria.")  Section  4005(c)  of  RCRA 
further  mandates  the  EPA  Administrator 
to  determine  the  adequacy  of  state 
permit  programs  to  ensure  owner  and/ 
or  operator  compliance  with  the  revised 
federal  criteria.  A  state  program  that  is 
deemed  adequate  to  ensure  compliance 
may  afford  flexibility  to  owners  or 
operators  in  the  approaches  they  use  to 
meet  federal  requirements,  significantly 
reducing  the  burden  associated  with 
compliance. 

In  response  to  the  statutory 
requirement  in  section  4005(c),  EPA 
developed  40  CFR  part  239,  commonly 
referred  to  as  the  State  Implementation 
Rule  (SIR).  The  SIR  describes  the  state 
application  and  EPA  review  procedures 
and  defines  the  elements  of  an  adequate 
state  permit  program. 

The  purpose  of  the  ICR  is  to  allow 
EPA  to  continue  its  evaluation  of  state 
permit  program  applications  to 
determine  whether  they  satisfy  the 
statutory  test  reflected  in  the 
requirements  of  40  CFR  part  239.  In  all 
cases,  the  information  vtdll  be  analyzed 
to  determine  the  adequacy  of  the  state's 
permit  program  for  ensuring  compliance 
with  the  federal  revised  criteria.  The 
analysis  will  also  assist  EPA  in 
complying  with  the  Government 


Performance  and  Results  Act  (GPRA)  of 
1993,  by  measuring  progress  toward 
goals  and  objectives  detailed  in  the  EPA 
Strategic  Plan. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  11/2/ 
98  (63  FR  58721);  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  261  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  enable 
them  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  States 
that  seek  approval  of  permit  programs 
for  MSWLFs  and  for  non-municipal, 
non-hazardous  waste  disposal  units  that 
receive  CESQG  waste. 

Estimated  Number  of  Respondents: 
38. 

Frequency  of  Response:  One-time 
only. 

Estimated  Total  Annual  Hour  Burden: 
6.510  hours. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques,  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1608.02  and 
the  OMB  Control  No.  2050-0152  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2137),  401  M 

Street,  SW,  Washington  DC  20460  (or 

E-Mail  Farmer.Sandy@epamail. 

epa.gov); 
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and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street.  NW, 
Washington,  DC  20503. 

Dated:  January  19, 1999. 
Richard  T.  Westlund, 

Acting  Director,  Regulatory  Information 

Division. 

(FR  Doc.  99-1477  Filed  1-21-99;  8:45  am) 

BILUNG  CODE  «6aO-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6223-1] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  NESHAP, 
Benzene  Emissions  From  Bulk 
Transfer  Operations 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  NESHAP  Benzene  Emissions 
From  Bulk  Transfer  Operations,  Subpart 
BB,  ICR  Number  1154.05,  OMB  Control 
Number  2060-0182  ;  expiration  date 
January  31, 1999.  The  ICR  descTibes  the 
nature  of  the  information  collection  and 
its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  February  22, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Sandy  Farmer  at  EPA  by  phone 
at  (202)  260-2740,  by  E-Mail  at 
Farmer.Sandy@epamail.epa.gov  or 
dovmload  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1154.05 
SUPPLEMENTARY  INFORMATION: 

Title:  NESHAP,  Benzene  Emissions 
From  Bulk  Transfer  Operations,  40  CFR 
Part  61,  Subpart  BB,  (OMB  Control 
No.2060-0182;  EPA  ICR  No.  1154.05) 
expiring  01/31/99.  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstract:  The  National  Emission 
Standards  for  Benzene  Emissions  from 
Benzene  Transfer  Operations  were 
proposed  on  September  14, 1989  and 
promulgated  on  March  7, 1990.  The 
affected  facility  to  which  this  subpart 
applies  is  the  total  of  all  loading  racks. 


handling  a  liquid  containing  70  weight- 
percent  or  more  benzene,  at  which 
benzene  is  loaded  into  tank  trucks, 
railcars,  or  marine  vessels  at  each 
benzene  production  facility  and  each 
bulk  terminal.  However,  specifically 
exempted  from  this  regulation  are 
loading  racks  at  which  only  the 
following  are  loaded:  Benzene-laden 
waste  (covered  under  subpart  FF  of  part 
61),  gasoline,  crude  oil,  natural  gas 
liquids,  petroleum  distillates  (e.g.,  fuel 
oil,  diesel,  or  kerosene),  or  benzene- 
laden  Hquid  from  coke  by-product 
recovery  plants.  In  addition,  any 
affected  facility  which  loads  only  liquid 
containing  less  than  70  weight-percent 
benzene  or  whose  annual  benzene 
loading  is  less  than  1.3  million  liters  of 
70  weight-percent  or  more  benzene  is 
exempt  from  the  control  requirements 
except  for  the  record  keeping  and 
reporting  requirements  in  61.305(i). 
Marine  vessels  were  given  a  one  year 
industry  wide  waiver  of  compliance, 
which  was  later  extended  to  July  23, 
1991,  in  order  to  allow  for  concurrent 
compliance  with  U.S.  Coast  Guard 
regulations. 

This  information  is  being  collected  to 
assure  compliance  with  40  CFR  part  61, 
subpart  BB.  Owners  or  operators  of  the 
affected  facilities  described  must  make 
one-time-only  notifications.  Owners  or 
operators  are  also  required  to  maintain 
records  of  the  occurrence  and  duration 
of  any  startup,  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative.  Monitoring  requirements 
specific  to  benzene  transfer  operations 
provide  information  on  the  operation  of 
the  emissions  control  device  and 
compliance  with  the  standards. 
Semiannual  reports  of  excess  emissions 
are  required.  These  notifications, 
reports,  and  records  are  essential  in 
determining  compliance  and  are 
required,  in  general,  of  all  sources 
subject  to  NESHAP  Subpart  BB.  All 
reports  are  sent  to  the  delegated  State  or 
Local  authority.  In  the  event  that  there 
is  no  such  delegated  authority,  the 
reports  are  sent  directly  to  the  EPA 
Regional  Office. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  09/04 
/98  (  63  FR  47279  ).  No  comments  were 
received. 


Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  45  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Benzene  Emitters  From  Bulk  Transfer 
Operations  subject  to  NESHAP  40  CFR 
part  61,  subpart  BB. 

Estimated  Number  of  Respondents: 
81. 

Frequency  of  Response:  Quarterly, 
Semi-Ann  ually. 

Estimated  Total  Annual  Hour  Burden: 
14,685  hours. 

Estimated  Total  Annualized  Cost 
Burden: SO. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.1154.05  and 
OMB  Control  No.  2060-0182  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Office  of  Policy, 
Regulatory  Information  Division 
(2137),  401  M  Street,  SW, 
Washington.  DC  20460; 

and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  January  15, 1999. 
Richard  T.  Westlund, 

Acting  Director,  Regulatory  Information 

Division. 

IFR  Doc.  99-1481  Filed  1-21-99;  8:45  am| 
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ENVIRONMEKTAL  PROTECTION 
AGENCY 

[ER-FRL-5499-1] 

Environmental  Impact  Statements; 
Notice  of  Avalability 

ResponsiblelAgency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  OR  i202)  564-7153. 

Weekly  receipi  of  Environmental  Impact 
Statements  I 

Filed  January  il,  1999  Through  January 
15, 1999 

Pursuant  to  4dCFR  1506.9 

EIS  No.  99000*,  Final  EIS,  BIA,  AZ, 
Southpoint  power  Plant,  Fort  Mojave 
Indian  Reseilvation  Approval  of  a 
Lease  for  Development  Project, 
Constructior .  and  Operation  of  a  500 
Megawatt  N)  itural  Gas  Fired  Power 
Plant,  NPDES  Permit  and  COE  Section 
404  Permit,  Mohave  County,  AZ,  Due: 
February  22,  1999.  Contact:  Ms.  Amy 
Heuslein  (602)  379-6750. 

EIS  No.  99000i,  Draft  Supplement,  COE, 
NC,  ManteoJShallowbag)  Bay  Project, 
Navigation  C  ihannel  Deepening  from 
the  Altantic  Ocean  through  Oregon 
Inlet  to  Wanchee,  Due:  March  08, 
1999,  Conta(n:  Williams  Adams  (910) 
251-4748 

EIS  No.  99001 
Tuscaloosa 
Constructio 
Tuscaloosa 
Northport, 
COE  Sectio 


Final  EIS,  FHW,  AL, 
iast  Bypass  Corridor, 
I-59/I-20  east  of 
US  82  west  of 
nding,  NPDES  Permit, 
10  and  404  Permits, 
Tuscaloosa  (tounty,  AL  ,  Due: 
February  22 J 1999,  Contact:  Joe  D. 
Wilkerson  (334)  223-7370. 

EIS  No.  990011,  Final  EIS,  FHW,  WI.  US 
10  Highway  Improvements,  WI-13 
and  US  10  irt  Marshfield  to  WI-54 
and  US  10  in  Waupaca,  Funding  and 
COE  Section!  404  Permit,  Wood, 
Portage  and  Waupaca  Counties,  WI , 
Due:  Februa^  22,  1999,  Contact: 
Wesley  Sheiiwell  (608)  829-7500. 

EIS  No.  99001^.  Final  EIS,  FHW.  NC, 
US  74  Shelby  Bypass  Transportation 
Improvements,  Construction,  Funding 
and  COE  Sedtion  404  Permit. 
Cleveland  Caunty,  NC  ,  Due:  February 
22, 1999,  Coiitact:  Nicholas  L.  Graf, 
PE.  (919)  854--1346. 

EIS  No.  99001 1  Second  Draft  Supple, 
NOA,  CA.  O^,  WA,  Pacific  Coast 

.   Salmon  Plan  (1997)  for  Amendment 
14,  Fishery  Management  Plan, 
Comprehensive  Updating,  Exclusive 
Economic  Z(^ne  (EEZ),  Off  the  Coasts 
of  WA,  OR  ahd  CA  .  Due:  March  12, 
1999,  Contam:  Mr.  William  Robinson 
(206)  526-6142. 

EIS  No.  990014,  Final  EIS,  SFW.  CA. 
Headwaters  Forest  Acquisition  and 


the  Palco  Sustained  Yield  Plan  and 


Habitat  Conservation  Plan. 
Implementation.  Humboldt.  Del  Norte 
and  Mendocino  Counties.  CA  ,  Due: 
February  22, 1999,  Contact:  Ben 
Harrison  (503)  231-2068. 

Dated:  January  19,  1999. 
William  D.  Dickerson, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

(FR  Doc.  99-1508  Filed  1-21-99;  8:45  am] 

BILUNG  CODE  t5<0-aO-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-5499-2] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  January  4, 1999  through 
January  8, 1999  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated  April 
10,  1999  (62  FR  17856). 

Draft  EISs 

ERP  No.  D-AFS-L65300-ID  Rating 
EC2,  Goose  Creek  Watershed  Project, 
Harvesting  Timber  and  Improve 
Watershed,  Payette  National  Forest, 
New  Meadows  Ranger  District,  Adams 
County,  ID. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
potential  adverse  impacts  on  elk  habitat, 
road  density,  and  water  quality. 

ERP  No.  D-BLM-J01009-WY  Rating 
EC2,  Carbon  Basin  Coal  Project  Area, 
Coal  Lease  Application  for  Elk 
Mountain/Saddleback  Hills,  Carbon 
County.  WY. 

Summary:  EPA  expressed 
environmental  concerns  about  adverse 
impacts  to  air  and  water  quality.  EPA 
requested  additional  information  for 
analysis  of  impacts  to  air  and  water. 

ERP  No.  D-FHW-C40144-NY  Rating 
EC2,  US  219  between  Springville  to 
Salamanca,  Improvements  from  NY  39 
to  NY  17,  PIN  5101.53,  Funding  and 
COE  Section  404  Permit,  Erie  and 
Cattaraugus  Counties,  NY. 

Summary:  EPA  had  environmental 
concerns  (EC)  with  potential  air  quality 
and  wetland  impacts,  the  project's 
purpose  and  need,  and  environmental 
justice  issues,  and  thinks  that  additional 


information  (2),  should  be  presented  in 
the  final  EIS. 

ERP  No.  D-NPS-K65211-CA  Rating 
EC2,  Whiskeytown  Unit  General 
Management  Plan,  Implementation, 
Whiskeytown-Shasta-Trinity  Natl. 
Recreation  Area,  Shasta  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
lack  of  cumulative  impact  analysis,  and 
recommend  changes  to  the  EIS  to 
increase  public  disclosure  of  potential 
impacts. 

Final  EISs 

ERP  No.  F-BLM-J65247-UT  Dixie 
Land  and  Resource  Management  Plan, 
Implementation,  Cedar  City  Ranger 
District,  Washington  County,  UT. 

Summary:  EPA  maintains  concerns 
about  the  proposed  water  storage, 
projects  and  recommends  a 
comprehensive  EIS  prior  to  approval  of 
any  potential  reservoir. 

ERP  No.  F-FHW-E40359-SC  Carolina 
Bays  Parkway  (better  known  as  Grand 
Strand),  Funding,  NPDES  Permit,  COE 
Section  10  and  404  Permits,  Horry  and 
Georgetown  Counties,  SC. 

Summary:  EPA's  review  found  that 
wetland  impacts  are  significant,  but  a 
mitigation  bank  at  Sandy  Island  will  be 
used  to  offset  these  losses. 

ERP  No.  F-FHW-E5028^SC  Cooper 
River  Bridges  Replacement  Project, 
Grace  Memorial/Silas  N.  Pearman 
Bridges  on  US  17  over  Cooper  River  and 
Town  Creek,  Funding,  COE  Section  10/ 
404  Permits  and  CGD  Permit,  Charleston 
County,  SC. 

Summary:  EPA's  review  found  that 
the  document  adequately  discussed 
concerns  raised  during  the  review  of  the 
draft  document. 

ERP  No.  F-FHW-K40211-HI 
Kealakehe  Parkway  Completion,  Queen 
Kaahumanu  Highway  and  Honokohau 
Harbor  Road  Intersection  to  near  the 
Mamalahoa  Highway  and  Old 
Mamalahoa  Highway  Intersection,  North 
Koma  District,  Hawaii  County,  HI. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-FHW-K40226-CA,  CA-37 
Highway  Improvement,  Napa  River 
Bridge  to  the  existing  Freeway  Section 
of  CA-37  that  begins  near  Diablo  Street, 
Funding  and  US  Army  COE  Section  404 
Permit  Issuance,  Vallejo,  Solano  County, 
CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-FHW-K40357-CA,  CA- 
101/Cuesta  Grade  Highway 
Improvements,  1.1  Miles  north  of 
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Reservoir  Canyon  Road  to  the  Cuesta 
Grade  Overhead,  Funding  and  Permit 
Issuance,  San  Luis  Obispo  County,  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERF  No.  F-FTA-K40223-CA,  Mission 
Valley  East  Corridor  Transit 
Improvement  Project,  between  1-15  in 
Mission  Valley  and  the  East  County 
community  of  La  Mesa,  Funding,  COE 
Section  404  Permit.  Metropolitan 
Transit  Development  Board  (MTDB)  and 
Light  Rail  Transit  (LRT),  San  Diego 
County,  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

Dated:  January  19, 1999. 
William  D.  Dickerson, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

(FR  Doc.  99-1509  Filed  1-21-99;  8:45  am) 

BILUNG  CODE  6S40-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6223-3] 

RCRA  Hazardous  Waste  Biennial 
Reporting:  Notice  of  Intent  to  Privatize 
Development  of  Reporting  Software 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Environmental  Protection 
Agency's  (EPA's)  Office  of  Solid  Waste 
will  hold  a  public  meeting  on  February 
24, 1999,  from  8:30  a.m.  to  4:00  p.m.,  to 
make  information  available  on  the 
EPA's  efforts  to  privatize  the 
development  of  software  required  by 
State  and  Federal  Agencies  for  biennial 
reporting  to  the  EPA  about  the 
generation,  management  and  final 
disposition  of  hazardous  waste 
regulated  by  the  Resource  Conservation 
and  Recovery  Act  (RCRA).  This  meeting 
will  focus  on  providing  information  to 
potential  software  vendors  to  encourage 
them  to  provide  the  reporting  software 
to  the  State  and  Federal  Agencies  for 
use  in  meeting  their  1999  biennial 
reporting  requirements. 
DATES:  The  public  meeting  will  be  held 
on  February  24, 1999  from  8:30  a.m.  to 
4:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
EPA's  Crystal  City  office;  Conference 
Room  A,  Second  Floor,  2800  Crystal 
Drive,  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information  and  registration 


matters,  contact  Ms.  Dina  Villari  of  the 
EPA's  Office  of  Solid  Waste  at  (703) 
308-7912;  e-mail: 
villari.dina@epamail.epa.gov.  For 
general  information  regarding  RCRA 
biennial  reporting  requirements,  contact 
the  RCRA  Hotline  at  (800)  824-9346  or 
TDD  (800)  553-7672  (hearing  impaired). 
In  the  Washington,  DC  metropolitan 
area,  call  (703)  412-9810  or  TDD  (703) 
412-3323. 

SUPPLEMENTARY  INFORMATION:  The  EPA, 
under  the  authority  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
of  1976,  and  its  amendments  of  1980 
and  1984  called  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA),  is 
required  to  collect  information  on  a 
biennial  basis  from  generators  of 
hazardous  waste  and  treatment,  storage 
and  disposal  facilities.  As  part  of  this 
effort,  EPA  and  the  States  collect  and 
maintain  information  about  the 
generation,  management  and  final 
disposition  of  the  nation's  hazardous 
waste  regulated  by  RCRA.  Analysis  of 
this  information  serves  as  a  means  of: 
reporting  to  Congress  and  the  public  on 
the  location,  quantities,  and  disposition 
of  hazardous  wastes;  assessing  the 
effectiveness  of  existing  Agency 
regulations;  and  assisting  the  Agency  in 
measuring  nationwide  progress  in  its 
mission  to  protect  human  health  and  the 
environment. 

The  EPA  previously  developed 
reporting  software,  the  Biennial 
Reporting  System  (BRS),  for  use  by  State 
and  Federal  Agencies  for  the  1989 
through  1997  Biennial  Reporting  cycles. 
The  H'A  is  now  preparing  for  the  1999 
biennial  reporting  cycle.  Although  the 
EPA  does  not  require  electronic 
submission  of  data  from  the  regulated 
community,  recent  biennial  reporting 
cycles  have  become  more  automated, 
with  both  the  regulated  community  and 
the  State/Federal  implementers  of  the 
biennial  reporting  requirements  using 
electronic  data  submissions  to  prepare 
the  State  data  files  that  ultimately 
comprise  the  BRS  National  Oversight 
Database.  Although  the  EPA  has 
provided  BRS  implementer  software  to 
State/Federal  Agencies,  private  software 
vendors  have  recently  begun  providing 
software  which  meets  the  needs  of  both 
the  regulated  community  and  State/ 
Federal  implementers  of  the  RCRA 
program. 

A  total  of  35  State/Federal  Agencies 
used  either  their  own  State-developed 
software  or  one  of  the  electronic 
software  packages  provided  by  private 
software  vendors  for  the 
implementation  of  the  1997  biennial 
reporting  requirements.  Consistent  with 
the  intent  of  the  Information 


Technology  Management  Reform  Act 
(ITMRA)  of  1995,  also  known  as  the 
Clinger-Cohen  Act,  the  EPA  is 
encouraging  the  privatization  of  the 
entire  implementer  component  of  the 
biennial  reporting  process.  ITMRA 
requires  that  Federal  Agencies  make  the 
maximum  use  of  commercial,  Off-the- 
Shelf  technology  if  the  private  sector 
can  efficiently  support  the  function.  The 
EPA  has  made  the  determination  that 
the  software  developed  by  private 
vendors,  or  State-developed  software,  is 
an  efficient  and  cost-effective  way  of 
implementing  the  RCRA  biennial 
reporting  requirements  and,  therefore, 
the  EPA  will  no  longer  develop  and 
provide  the  BRS  implementer  software. 

The  purpose  of  this  public  meeting  is 
to  explain  to  interested  private  software 
vendors  the  biennial  reporting  process 
and  implementation  schedule  for  the 
1999  biennial  reporting  cycle,  with 
particular  emphasis  on  the  output  flat 
file  specifications.  This  is  necessary  to 
ensure  the  data  entry  software  and 
implementer  database  are  in  a  standard 
format  for  proper  data  loading  into 
EPA's  National  Database. 

Subsequent  to  the  February  1999 
meeting,  the  EPA  intends  to  sponsor  a 
June  1999  national  conference  with  the 
State/Federal  Agencies  who  implement 
the  biennial  reporting  requirements. 
EPA  will  provide  interested  private 
software  vendors  with  an  opportunity 
for  exhibition  of  their  software  products 
during  this  June  1999  national 
conference.  Additional  details  will  be 
provided  at  the  February  1999  meeting. 

Dated:  January  13, 1999. 
Matthew  Hale, 

Acting  Director.  Office  of  Solid  Waste. 
[FR  Doc.  99-1478  Filed  1-21-99;  8:45  am] 

BILUNG  CODE  6660-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30000/60C;  FRL-6058-1] 

Cyanazine;  Notice  of  Amendment  to 
Terms  and  Conditions  of  Registration, 
Response  to  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  Notice  announces  the 
Agency's  decision  to  amend  the  terms 
and  conditions  of  the  cyanazine 
registrations  held  by  DuPont 
Agricultural  Products  ("DuPont")  and 
Griffin  Corporation  ("Griffin").  The 
registrations  are  currently  being  phased 
out  according  to  the  terms  and 
conditions  proposed  by  D'lPont  and 
subsequently  agreed  to  by  Griffin  and 
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accepted  by  E^A.  These  terms  and 
conditions  we|e  the  basis  for  concluding 
the  Special  Rei'iew  of  cyanazine.  This 
notice  emnountes  EPA's  decision  to 
grant  the  regisirants'  request  to  further 
amend  the  terms  and  conditions  of  their 
cyanazine  regijstrations  and  voluntary 
cancellation  oj"ders  to  allow  a  maximum 
use  rate  of  3.0  lb/acre  in  1999,  instead 
of  1.0  lb/acre,  ps  currently  required. 
EPA's  decisioii  to  grant  this  request  is 
subject  to  40  dre  154.35  because  the 
agreement  to  phase  out  cyanazine  usage 
and  ultimately  cancel  the  registrations 
was  the  basis  ^r  the  Agency's 
conclusion  of  the  Special  Review.  EPA 
is  granting  thii  request  because  it  is  a 
proper  response  to  special  weather 
conditions,  it  will  not  disturb  the 
original  cancellation  order  that  phases 
out  cyanazine  use  by  2002  since  there 
will  be  no  extansion  of  the  time  for 
phasing  out  u$e,  and,  because  the 
Agency  finds  ifcat  the  balance  between 
risks  and  benefits  of  cyanazine  will 
continue  to  justify  allowing  use  under 
the  terms  of  thp  phase-out. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Loan  Ph^n,  Office  of  Pesticide 
Programs  (750bC),  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
for  commercial  courier  delivery, 
telephone  nuiqber,  and  e-mail  address: 
Rm.  679.  Crysfel  Klall  1B2,  1921 
Jefferson  Davij  Hwy.,  Arlington,  VA, 
(703) 308-8006. 
phan.loan@epimail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Regulatory  packground 

Cyanazine  i^  the  common  name  for  [2- 
((4-chloro-6-(ethylamino)-s-triazine-2- 
yl)amino)-2-m^thylpropionitrile],  an 
herbicide.        j 

A  Special  Review  of  cyanazine  was 
initiated  in  November  1994  (58  PR 
60412.  November  23, 1994)  (FRL-^919- 
5),  based  on  c^incer  risk  concerns  to 
humans.  In  Aiigust  1995.  DuPont 
voluntarily  proposed  to  amend  its 
cyanazine  registrations  to  effectively 
phase  out  all  Use  of  cyanazine  products 
by  December  31,  2002.  DuPont  modified 
the  labels  of  cyanazine  formulated  end 
use  products  released  for  shipment  by 
the  registrant  4fter  July  25, 1996,  to 
specif'  the  maximum  application  rates 
during  the  phase  out  and  to  inform  the 
public  of  the  ekisting  stocks  provisions. 
After  EPA  initiated  the  Special  Review 
of  cyanazine,  (griffin  filed  an  application 
to  register  certain  cyanazine  pesticide 
products  and  Subsequently  agreed  to  the 
same  terms  an^l  conditions  of 
registration  th^t  were  proposed  by 
DuPont.  In  August,  1995,  EPA  accepted 


DuPont's  proposal,  and  Griffin's 
agreement,  to  amend  their  cyanazine 
registrations,  including  voluntary 
cancellation  effective  December  31, 
1999.  EPA  subsequently  concluded  the 
Special  Review  of  cyanazine  (61  FR 
39023,  July  25,  1996)  (FRL-5385-7) 
because  all  registrations  were  being 
phased  out  and  ultimately  canceled,  and 
because  EPA  determined  that  the  risks 
fi-om  additional  use  during  the  phase- 
out  period  did  not  outweigh  the  benefits 
of  use  during  that  time. 

On  September  23,  1998.  DxiPont 
requested  a  change  to  the  terms  and 
conditions  of  its  cyanazine  registration 
(as  established  in  the  cancellation  order, 
61  FR  39023),  in  order  to  allow  use  at 
a  rate  of  3.0  lbs/acre  during  the  1999 
growing  season.  Subsequently,  Griffin 
submitted  the  same  request. 

On  October  21, 1998,  EPA  issued  a 
Notice  of  Receipt  of  the  registrants' 
requests  (63  FR  56178,  October  21, 
1998)  (FRL-6040-2),  and  also 
announced  the  Agency's  proposed 
decision  to  grant  the  registrants'  request. 
The  Agency  explained  that  it  believes 
that  DuPont's  request  for  a  change  in 
use  rate  for  the  1999  growing  season 
will  not  disturb  the  Agency's  conclusion 
in  61  FR  39023  that  risks  associated 
with  the  voluntary  phase  out  and 
cancellation  are  outweighed  by  its 
benefits.  The  Notice  also  solicited 
public  comment  pursuant  to  40  CFR 
154.35  on  its  proposed'decision. 

n.  Response  to  Public  Comments 

EPA  received  one  set  of  comments  in 
response  to  its  Notice  of  Receipt  of  the 
registrants'  request  to  amend  the  terms 
and  conditions  of  the  cyanazine 
registrations  (63  FR  56178),  from  the 
Vermont  Department  of  Agriculture 
("Vermont"). 

A.  Impact  of  Agency's  Decision  on 
Applicator  Training 

1.  Comment.  "The  publication  and 
distribution  of  training  materials  and 
use  recommendations  for  the  1999 
growing  season  has  already  begun.  The 
Agency  should  not  permit  the 
distribution  of  labeling  with  directions 
for  use  that  contradicts  material 
provided  to  commercial  applicators  and 
growers  through  our  cooperative 
training  program  with  the  University 
Extension  System  and  the  Natural 
Resoiut:e  Conservation  Districts." 

2.  Response.  EPA  recognizes  the 
importance  of  accurate  training  and 
enforcement  materials,  and  is  willing  to 
aid  any  state  that  needs  further 
clarification  on  the  terms  and 
conditions  of  this  amendment,  as  well 
as  in  dispersing  information  about  the 
amended  terms.  Further,  the 


supplemental  labels  clearly  identify  the 
change  in  the  allowable  use  rate  for  only 
the  1999  growing  season,  and  could  be 
added  to  the  training  package.  If  training 
materials  have  already  been  distributed, 
it  may  be  possible  to  distribute  the 
supplemental  labels  as  an  addendum  or 
through  some  other  communications 
package.  However,  because  this 
amendment  is  increasing,  rather  than 
decreasing,  the  maximum  allowable  use 
rate,  there  will  be  no  additional  risk  if 
any  growers,  such  as  those  in  Vermont, 
do  not  receive  the  supplemental  labels 
and  continue  to  use  the  products  at  the 
original  1999  rate  of  1  pound  per  acre. 

B.  Impact  of  Agency's  Decision  on 
Enforcement  Program 

Comment.  "The  determination  of 
appropriate  labeled  use  by  the 
Enforcement  Program  field  staff  is 
complicated  by  two  factors.  One  is  the 
distinction  between  original  and 
amended  labels  as  far  as  rate  per  acre 
directions.  The  second  is  between 
labeled  rates  for  sweet  com  versus  field 
com.  Having  these  two  discrepancies  on 
labeled  products  in  the  field  at  the  same 
time  will  make  the  determination  of  use 
in  accordance  with  label  directions 
impossible  on  a  practical  basis  for  the 
enforcement  program." 

Response.  EPA  acknowledges  that  the 
supplemental  labels  may  impose 
difficulties  on  Vermont's  and  other 
states'  enforcement  efforts.  States  may 
choose  to  address  this  in  various  ways, 
including  a  restriction  under  state  law 
against  use  of  cyanazine  products 
labeled  with  the  3.0  Ibs./acre 
application  rate. 

However,  EPA  believes  it  is  likely  that 
not  all  growers  will  choose  to  use  the 
product  at  the  maximum  allowable  rate 
and,  if  they  do,  they  must  have  in  their 
possession  the  supplemental  label  that 
allows  the  higher  rate.  Enforcement 
officials  may  require  the  grower  who  is 
found  applying  cyanazine  at  the  3.0  lbs/ 
acre  rate  to  produce  the  supplemental 
label. 

EPA  routinely  requires  re-labeling 
wiih  supplemental  labels  as  part  of  its 
risk  management  practices  and 
generally,  enforcement  officials  have 
been  able  to  effectively  implement  these 
supplemental  labels.  However,  the 
Agency  is  willing  to  aid  any  state  that 
needs  further  clarification  of  this 
amendment  and  is  willing  to  work  with 
enforcement  personnel  if  specific 
enforcement  issues  arise. 

As  for  Vermont's  second  concern,  the 
amended  use  rate  of  3.0  lbs/acre  in  1999 
applies  to  all  crops  previously  registered 
at  this  use  rate  on  the  cyanazine  labels, 
not  just  sweet  com.  If  growers  find  that 
applying  cyanazine  at  the  higher  rate  is 
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effective  on  their  crops,  then  they  may 
use  cyanazine  at  that  rate. 

C.  Impact  of  Agency's  Decision  on 
Applicator  Exposure 

1.  Comment.  Vermont  also  asserts 
that,  because  "...the  original 
cancellation  decision  was  based  in  part 
on  concern  for  applicator 
exposure,.. .postponing  reductions  in  the 
use  rate  sends  a  contradictory  message 
that  the  concern  for  applicator  health 
and  safety  may  not  have  been  such  an 
important  issue  in  the  first  place. 
(Vermont)  is  fully  aware  of  the  argument 
that  cumulative  exposure  over  the  entire 
phase-out  period  would  not  be  changed. 
That  justification  does  not  serve  the 
objective  of  encouraging  pesticide 
applicators  to  change  their  pesticide  use 
behaviors  and  crop  management 
practices  on  a  day-to-day  basis." 

2.  Response.  EPA  remains  concerned 
for  applicator  health  and  safety.  The 
phase-out  required  that  closed  cab 
application  equipment  be  used  by  all 
cyanazine  mixer/loaders  and  applicators 
beginning  in  1998  (61  FR  39023).  This 
requirement  remains  unchanged,  and 
demonstrates  the  Agency's  commitment 
to  reducing  exposure  to  workers  during 
the  phase-out  period.  Both  DuPont  and 
Griffin  have  ceased  production  of 
cyanazine.  Therefore,  although  the 
allowable  maximum  application  rate 
will  be  three  times  what  it  would  have 
been  under  the  original  terms  of  the 
phase-out,  no  more  cyanazine  than  what 
was  originally  anticipated  to  be  applied 
will  actually  be  applied  between  1998 
and  2002. 

The  cyanazine  phase-out  was 
intended  to  reduce  exposure  to 
cyanazine  and  to  eliminate  cyanazine 
use  by  2002.  It  was  not  specifically 
intended  to  encourage  pesticide 
applicators  to  change  their  pesticide  use 
behaviors  and  crop  management 
practices  on  a  day-to-day  basis. 
However,  this  is  a  valid  objective  that 
the  State  of  Vermont  can  pursue  under 
state  law  if  it  chooses. 

D.  Existing  Stocks;  Atypical  Weather 
Patterns 

1.  Comment.  Although  Vermont 
understands  the  concerns  regarding  the 
level  of  existing  stocks  remaining  at  the 
end  of  the  cancellation  period,  it  points 
out  that  "managing  the  inventory  of 
cyanazine  is  not  the  Agency's 
responsibility.  The  issue  of  existing 
stocks  would  be  a  reasonable 
consideration  if  the  Agency  had  any 
indemnity  liability  under  FIFRA  Section 
15.  As  that  is  not  the  case  with 
cyanazine,  the  Agency  should  not 
concern  itself  with  the  question  of 
existing  stocks." 


2.  Response.  The  Agency  disagrees 
with  Vermont  that  EPA  should  not 
concern  itself  with  the  question  of 
existing  stocks.  Existing  stocks  of 
pesticides  can  pose  risks  which  may  not 
be  adequately  mitigated  by  hazardous 
waste  regulatory  provisions.  Hence,  the 
Agency  believes  that  it  is  proper  to 
consider  existing  stock  concerns  when 
implementing  cancellation  orders, 
especially  so  when  the  overall  risk- 
benefit  balance  will  not  be  disturbed. 

3.  Comment.  Citing  that  the  amended 
terms  were  requested  in  response  to 
atypical  weather  patterns  during  the 
1998  growing  season  (63  FR  56178). 
Vermont  comments  that,  "managing 
environmental  policy  based  on  the 
weather  is  also  not  the  Agency's 
mandate  or  responsibility.  The  weather 
is  far  too  variable  a  factor  to  serve  as  a 
valid  criteria  for  setting  national 
environmental  policy  ■••" 

4.  Response.  Weather  patterns  often 
have  significant  effects  on  agriculture 
and  pest  control  situations  which  form 
the  basis  for  national  pesticide 
regulatory  policy.  The  atypical  weather 
patterns  of  the  1998  growing  season  are 
only  one  factor  in  EPA's  evaluation  of 
the  registrants'  requested  amendment. 
EPA  also  takes  into  consideration  the 
concerns  of  growers,  as  well  as 
registrants  and  applicators,  when 
making  decisions.  In  this  case,  the 
Agency  received  calls  from  sweet  com 
growers  requesting  permission  to  use 
cyanazine  at  the  higher  rate  of  3.0  lbs/ 
acre  until  the  end  of  the  phase-out 
period  and  information  from  the 
registrants  noting  that  less  cyanazine 
was  used  than  originally  anticipated. 
EPA  balanced  the  growers'  and 
registrants'  concerns  with  the  risks 
posed  by  allowing  the  3.0  lbs/acre  use 
rate  to  stay  in  place  for  one  more 
growing  season,  and  concluded  that  the 
overall  risk  will  not  be  disturbed. 

III.  References 

1.  U.S.  Environmental  Protection 
Agency.  "Notice  of  Receipt  of  Request  to 
Amend  the  Terms  and  Conditions  of 
Cyanazine  Registrations."  Federal 
Register  Notice  (63  FR  56178).  October 
21,  1998. 

2.  U.S.  Environmental  Protection 
Agency.  "Notice  of  Preliminary 
Determination  to  Terminate  Special 
Review;  Notice  of  Receipt  of  Requests 
for  Voluntary  Cancellation."  Federal 
Register  Notice  (61  FR  8185).  March  1, 
1996. 

3.  U.S.  Environmental  Protection 
Agency.  "Cyanazine;  Notice  of  Final 
Determination  to  Terminate  Special 
Review  of  Cyanazine;  Notice  of 
Voluntary  Cancellation  and 
Cancellation  Order  of  Cyanazine 


Product  Registrations."  Federal  Register 
Notice  (61  FR  39023).  July  25,  1996. 

4.  Communications  between  DuPont 
Agricultural  Products  and  USEPA. 
Confidential  Business  Information. 

5.  Communications  between  Griffin 
Corporation  and  USEPA.  Confidential 
Business  Information. 

List  of  Subjects 

Environmental  protection. 

Dated:  January  15, 1999. 

Jack  E.  Housenger, 

Acting  Director.  Special  Review  and 
Reregistration  Division,  Off  ice  of  Pesticide 
Programs. 

[FR  Doc.  99-1476  Filed  1-21-99;  8:45  am) 
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FARM  CREDIT  ADMINISTRATION 

Sunshine  Act  Meeting 

Farm  Credit  Administration  Board; 
Amendment  to  Sunshine  Act  Meeting. 

AGENCY:  Farm  Credit  Administration. 

SUMMARY:  Pursuant  to  the  Government 
in  the  Sunshine  Act  (5  U.S.C. 
552b(e)(3)).  the  Farm  Credit 
Administration  gave  notice  on  January 
11,  1999  (64  FR  1623)  of  the  regular 
meeting  of  the  Farm  Credit 
Administration  Board  (Board) 
scheduled  for  January  14,  1999.  This 
notice  is  to  amend  the  agenda  by  adding 
an  item  for  the  open  session  of  that 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025.  TDD  (703)  883-^444. 

ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  were  open  to 
the  public  (limited  space  available),  and 
parts  of  this  meeting  were  closed  to  the 
public.  The  agenda  for  January  14, 1999, 
is  amended  by  adding  an  item  to  the 
open  session  to  read  as  follows: 

OPEN  SESSION 

B.  New  Business 

2.  Policy  Statement 

—Temporary  Relief  for  Pork  Producers 

Date:  January  19, 1999. 
Floyd  Fithian, 

Secretary,  Farm  Credit  Administration  Board. 
|FR  Doc.  99-1587  Filed  1-^0-99:  2:52  pm] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CS  Oockat  No.  96-102,  FCC  98-335] 

Annual  Assessment  of  the  Status  of 
Competition  in  Markets  for  the  Delivery 
of  Video  Programming 


agency:  Federa 
Commission. 
action:  Notice. 


Communications 


summary:  Sectidn  628(g)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.  >.C.  548(g),  requires  the 
Commission  to  i  eport  annually  to 
Congress  on  the  status  of  competition  in 
markets  for  the  delivery  of  video 
programming.  Cn  December  23,  1998, 
the  Commission  released  its  fifth  annual 
report  {"1998  Report").  The  1998  Report 
contains  data  and  information  that 
summarize  the  status  of  competition  in 
markets  for  the  ( lelivery  of  video 
programming  an  d  updates  the 
Commission's  p  ior  reports.  The  2998 
Report  is  based  i  )n  publicly  available 
data,  filings  in  various  Commission 
rulemaking  proceedings,  and 
information  subi  nitted  by  commenters 
in  response  to  a  Notice  of  Inquiry  in  this 
docket. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Glaubemian  or  Nancy 
Stevenson.  Cabin  Services  Bureau  (202) 
418-7200,  TTY  1202)  418-7172. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  1998 
Report  in  CS  Docket  No.  98-102.  FCC 
98-335,  adopted  December  17,  1998, 
and  released  Dec  ember  23, 1998.  The 
complete  text  of  the  1998  Report  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  C  snter  (Room  239),  1919 
M  Street,  NW,  Washington.  DC,  20554, 
and  may  also  be  purchased  from  the 
Commission's  ccpy  contractor. 
International  Transcription  Service 
("ITS.  Inc.").  (202)  857-3800,  1231  20th 
Street,  NW,  Washington,  DC  20036.  In 
addition,  the  coiiplete  text  of  the  1998 
Report  is  availaWe  on  the  Internet  at 
http://wvvrw.fcc.gov/Bureaus/Cable/ 
WWW/csrptpg.himl. 

Synopsis  of  the  :i998  Report 

1.  The  Commission's  1998  Report  to 
Congress  provides  information  about  the 
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systems,  and  broadcast  television 
service.  The  Commission  also  considers 
several  other  existing  and  potential 
distributors  of  and  distribution 
technologies  for  video  programming, 
including  the  Internet,  home  video  sales 
and  rentals,  local  exchange  telephone 
carriers  ("LECs"),  and  electric  and  gas 
utilities.  The  report  includes  as  an 
attachment  the  results  of  an  inquiry 
undertaken  by  the  Cable  Services 
Bureau  focusing  on  cable  television 
programming  costs  and  related  issues. 

2.  The  Commission  further  examines 
market  structure  and  issues  affecting 
competition,  such  as  horizontal 
concentration,  vertical  integration  and 
technical  advances.  The  1998  report 
addresses  competitors  serving  multiple 
dwelling  unit  ("MDU")  buildings  and 
evidence  of  competitive  responses  by 
industry  players  that  are  beginning  to 
face  competition  from  other  MVPDs. 

3.  In  the  1998  Report,  the  Commission 
concludes  that  competitive  alternatives 
and  consumer  choices  are  still 
developing  but  that  cable  television 
continues  to  be  the  primary  delivery 
technology  for  the  distribution  of 
multichannel  video  programming  and 
continues  to  occupy  a  dominant 
position  in  the  MVPD  marketplace.  As 
of  June  1998,  85%  of  all  MVPD 
subscribers  received  video  programming 
service  from  local  franchised  cable 
operators  compared  to  87%  a  year 
earlier.  There  has  been  an  increase  in 
the  total  number  of  subscribers  to 
noncable  MVPDs,  most  of  which  is 
attributable  to  the  continued  growth  of 
DBS.  However,  there  have  been  declines 
in  the  number  of  subscribers  and  market 
shares  of  MVPDs  using  other 
distribution  technologies.  Significant 
competition  from  local  telephone 
companies  has  not  generally  developed 
even  though  the  Telecommunications 
Act  of  1996  ("1996  Act")  removed  some 
barriers  to  LEC  entry  into  the  video 
marketplace. 

4.  Key  Findings: 

•  Industry  Growth:  A  total  of  76.6 
million  households  subscribed  to 
multichannel  video  programming 
services  as  of  June  1998,  up  4.1%  over 
the  73.6  million  households  subscribing 
as  of  June  1997.  This  subscriber  growth 
accompanied  a  2.3%  increase  in 
multichannel  video  programming's 
penetration  of  television  households 
fi-om  75.9%  to  78.2%  in  June  1998. 
Noncable's  share  of  total  MVPD 
subscribers  continued  to  grow, 
constituting  15%  of  all  multichannel 
video  subscribers  as  of  June  1998.  up 
from  13%  over  the  June  1997  figure 
reported  last  year.  The  cable  television 
industry  has  continued  to  grow  in  terms 
of  subscribership  (up  to  65.4  million 


subscribers  as  of  June  1998.  a  2% 
increase  from  the  64.2  million  cable 
subscribers  in  June  1997).  The  total 
number  of  noncable  MVPD  subscribers 
grew  from  9.5  million  as  of  June  1997 
to  11.2  million  as  of  June  1998,  an 
increase  of  over  18%  since  last  year's 
report. 

•  Convergence  of  Cable  and 
Telephone  Service:  The  1996  Act 
repealed  a  statutory  prohibition  against 
an  entity  holding  attributable  interests 
in  a  cable  system  and  a  LEC  with 
overlapping  service  areas.  It  was 
expected  that  local  exchange  telephone 
carriers  would  begin  to  compete  in 
video  delivery  markets,  and  cable 
television  operators  would  begin 
providing  local  telephone  exchange 
service.  However,  telephone  entry  into 
video  markets  has  been  slow  to  develop. 
Congress  developed  the  Open  Video 
System  ("OVS")  framework  as  another 
means  to  encourage  telephone  company 
entry  into  the  video  marketplace.  Thus 
far,  however,  few  telephone  companies 
have  sought  certification  to  provide 
video  through  OVS. 

•  Promotion  of  Entry  and 
Competition:  The  Commission  has 
continued  to  take  steps  to  eliminate 
obstacles  to  competition,  including  the 
adoption  and  enforcement  of  rules  that 
prohibit  governmental  and  private 
restrictions  that  unreasonably  interfere 
with  a  consumer's  right  to  install  the 
dishes  and  other  antennas  to  receive 
programming  services  from  (direct-to- 
home)  DBS,  wireless  cable,  and 
television  broadcast;  establish 
procedures  to  use  internal  wiring 
installed  in  an  MDU  building  by  the 
incumbent  provider,  facilitating  owners' 
and  residents'  choice  among  providers; 
and  increase  the  amount  of  spectrum 
available  for  wireless  uses  and  eliminate 
restrictions  on  use,  for  the  benefit  of 
wireless  providers.  In  addition,  the 
Commission  recently  strengthened  its 
enforcement  procedures  for  the  program 
access  rules,  which  are  designed  to 
ensure  that  alternative  MVPDs  can 
acquire,  on  non-discriminatory  terms, 
vertically-integrated  satellite  delivered 
programming. 

•  Horizontal  Concentration: 
Nationally,  concentration  among  the  top 
MVPDs  has  declined  since  last  year.  As 
a  result  of  acquisitions  and  trades,  cable 
MSOs  have  continued  to  increase  the 
extent  to  which  their  systems  form 
regional  clusters.  The  number  of 
clusters  of  systems  serving  at  least 
100.000  subscribers  is  currently  117. 
down  from  the  139  reported  last  year. 
Although  the  number  of  clusters 
declined,  the  trend  for  clusters  to 
increase  in  subscribership  or  size 
appears  to  be  continuing,  and  these 
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clustered  systems  now  account  for 
service  to  approximately  52%  of  the 
nation's  cable  subscribers. 

•  Vertical  Integration :  The  numheioi 
satellite-delivered  programming 
networks  has  increased  from  172  in 
1997  to  245  in  1998.  Vertical  integration 
of  national  programming  services 
between  cable  operators  and 
programmers,  measured  in  terms  of  the 
total  number  services  in  operation, 
declined  from  last  year's  total  of  44%  to 
just  39%  this  year,  the  continuation  of 

a  four  year  trend.  However,  in  1998, 
cable  MSOs.  either  individually  or 
collectively,  owned  50%  or  more  of  78 
national  programming  services.  A  year 
earlier,  cable  MSOs  owned  50%  or  more 
of  50  national  networks. 

•  Technological  advances: 
Technological  advances  are  occurring 
that  vdll  permit  MVPDs  to  increase  both 
quantity  of  service  (i.e.,  an  increased 
number  of  channels  using  the  same 
amount  of  bandwidth  or  spectrum 
space)  and  types  of  offerings  (e.g., 
interactive  services).  In  particular,  cable 
operators  and  other  MVPDs  continue  to 
develop  and  deploy  advanced 
technologies,  especially  digital 
compression,  in  order  to  deliver 
additional  video  options  and  other 
services  (e.g.,  data  access,  telephony)  to 
their  customers.  To  access  these  wide 
ranging  services,  consumers  use 
"navigation  devices."  In  the  last  year, 
the  Commission  adopted  rules  and 
policies  to  implement  Section  629  of  the 
Communications  Act,  which  is  intended 
to  ensure  commercial  availability  of 
these  navigation  devices. 

•  Programming  costs:  The  report 
includes  as  an  attachment  the  results  of 
an  inquiry  undertaken  by  the  Cable 
Services  Bureau  focusing  on  cable 
television  programming  costs  and 
related  issues.  This  inquiry  was 
commenced  to  follow-up  on  issues 
raised  in  last  year's  annual  competition 
report  and  involved  a  voluntary 
questionnaire  distributed  to  six  multiple 
system  operators.  The  Bureau  found 
that,  other  than  inflation  adjustments, 
programming  cost  increases  were  the 
most  significant  factor  contributing  to 
rate  increases.  The  rate  of  increase  in 
programming  costs  between  July  1996 
and  July  1997  was  20.2%.  Programming 
costs  for  the  responding  MSOs  (for 
regulated  services)  were  equal  to 
approximately  24%  of  regulated 
revenues  for  that  period.  On  average, 
about  one-quarter  of  an  operator's 
regulated  revenues  was  used  to  pay  for 
programming.  Sports  programming  costs 
(for  the  period  surveyed)  did  not 
increase  at  a  disproportionally  higher 
rate  than  other  types  of  programming 
and  played  a  fairly  minor  role 


(accounting  for  only  5.3%)  in  overall 
rate  increases.  The  inquiry  results  do 
not  reflect  license  fee  increases  owing  to 
sports  distribution  rights  agreements 
announced  in  late  1997  and  1998. 

Ordering  Clauses 

5.  This  1998  Report  is  issued  pursuant 
to  authority  contained  in  sections  4(i), 
4(j).  403  and  628(g)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i),  154(j).  403 
and  548(g). 

6.  It  is  ordered  that  the  Office  of 
Legislative  and  Intergoverrmiental 
Affairs  shall  send  copies  of  this  1998 
Report  to  the  appropriate  committees 
and  subcommittees  of  the  United  States 
House  of  Representatives  and  the 
United  States  Senate. 

7.  It  is  further  ordered  that  the 
proceeding  in  CS  Docket  No.  98-102  Is 
terminated. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-1388  Filed  1-21-99;  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on 
Voyages;  Notice  of  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  ResponsibiUty  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Pub.  L.  89-777  (46  U.S.C.  817(d))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  Part 
540,  as  amended: 
Carnival  Corporation.  3655  N.W.  87th 

Avenue,  Miami.  FL.  33178-2193. 

Vessel:  PARADISE 
Cunard  Line  Limited  (d/b/a/  Seaboum 

Cruise  Line)  and  Seaboum  Maritime 

Management  A/S.  55  Francisco  Street. 

Suite  710.  San  Francisco.  CA  94133. 

Vessels:  SEABOURN  LEGEND, 

SEABOURN  PRIDE  AND  SEABOURN 

SPIRIT 
Peter  Deilmann  Reederei  GmbH  &  Co.. 

and  Schiffahrtsgesellschaft  MS 

"DEUTSCHLAND"  GmbH  &  Co.,  and 

MS  "DEUTSCHLAND" 

Verwaltungsgesellschaft  Gmbh.  Am 

Hafensteig  17-19,  D-23730  Neustadt 

in  Holstein,  Germany,  Vessel: 

DEUTSCHLAND 
Compagnie  des  lies  du  Ponant  and 

Compagnie  des  lies  du  Levant,  60 


Boulevard  du  Marechal  Juin,  44100 
Nantes,  France,  Vessel:  LE  LEVANT 

Imperial  Majesty  Cruise  Line  L.L.C., 
Ulysses  Cruises.  Inc.  (d/b/a  Premier 
Cruises),  International  Shipping 
Partners,  Inc.,  Oceanbreeze  Ltd  Inc. 
and  Premier  Operations  Ltd.,  871  W. 
Oakland  Park  Blvd.,  Fort  Lauderdale, 
FL  33311,  Vessel:  OCEANBREEZE 

Premier  Operations  Ltd..  Premier  Cruise 
Ltd..  Ulysses  Cruises.  Inc.  (d/b/a 
Premier  Cruises)  and  International 
Shipping  Partners.  Inc.,  901  South 
America  Way.  Pier  7.  Miami.  FL 
33132-2073.  Vessel:  ISLANDBREEZE 

Premier  Operations  Ltd.,  Ulysses 
Cruises,  Inc.  (d/b/a  Premier  Cruises). 
International  Shipping  Partners.  Inc. 
and  Premier  Cruise  Lines.  Ltd..  901 
South  America  Way.  Pier  7,  Miami. 
FL  33132-2073,  Vessel:  OCEANIC 

Premier  Operations  Ltd.,  Ulysses 
Cruises,  Inc.  (d/b/a  Premier  Cruises), 
International  Shipping  Partners,  Inc. 
and  Seabreeze  Ltd.  Inc..  901  South 
America  Way.  Pier  7,  Miami,  FL 
33132-2073.  Vessel:  SEABREEZE  I 

Riverbarge  Excursion  Lines,  Inc.,  201 
Opelousas  Avenue,  New  Orleans,  LA 
70114.  Vessel:  RIVER  EXPLORER 

Silversea  Cruises.  Ltd.  and  Silver  Cloud 
Shipping  Company  S.A..  110  East 
Broward  Blvd..  Fort  Lauderdale.  FL 
33301.  Vessels:  SILVER  CLOUD  and 
SILVER  WIND 

Premier  Operations  Ltd..  Ulysses 
Cruises.  Inc.  (d/b/a  Premier  Cruises), 
and  International  Shipping  Partners. 
Inc..  901  South  America  Way.  Pier  7, 
Miami,  FL  33132-2073,  Vessel: 
REMBRANDT 

Princess  Cruises.  Inc.,  Princess  Cruise 
Lines,  Inc.  and  The  Peninsular  and 
Oriental  Steam  Navigation  Company 
and  CP  Shipping  Corporation,  10100 
Santa  Monica  Blvd.,  Suite  1800,  Los 
Angeles,  CA  90067-4189.  Vessel:  SEA 
PRINCESS 

Royal  Caribbean  Cruises  Ltd..  Airtours 
Pic.  Rabbit  Leasing  Limited  and 
Capital  Bank  Leasing  6  Limited.  1050 
Caribbean  Way.  Miami.  FL  33132- 
2096.  Vessel:  SONG  OF  AMERICA 

Dated:  January  19, 1999. 
Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  99-1433  Filed  1-21-99;  8:45  am] 
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FEDERAL  MARhlME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Notice  of  Issuance  of  Certificate 
(Performance) 

Notice  is  herepy  given  tiiat  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnificationlof  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  ]  »rovisions  of  Section  3, 
Pub.  L.  89-777  ( 16  U.S.C.  817(e))  and 
the  Federal  Maritime  Commission's 
implementing  re  julations  at  46  CFR  Part 
540,  as  amended: 

Compagnie  des  I  es  du  Ponant  (d/b/a 
Classical  Cruises),  60  Boulevard  du 
Marechal  Juin,  44100  Nantes,  France, 
Vessel:  LELE\' ANT 
Cunard  Line  Liniited  (d/b/a  Seaboum 
Cruise  Line),  56  Francisco  Street, 
Suite  710,  San  Francisco,  CA  94133, 
Vessels:  SEABPURN  LEGEND, 
SEABOURN  PjUDE  and  SEABOURN 
SPIRIT  j 

Holland  Americ^  Line-Westours  Inc.  (d/ 
b/a  Holland  America  Line)  and 
Holland  America  Line  N.V.,  300 
Elliott  AvenueiWest,  Seattle,  WA 
98119.  Vessels!  VOLENDAM  and 
ZAANDAM 
Cunard  Line  Limjited  (d/b/a  Cunard), 
6100  Blue  Lagdon  Drive,  Suite  400, 
Miami,  FL,  33126.  Vessels:  QUEEN 
ELIZABETH  2  J  ROYAL  VIKING  SUN. 
SEA  GODDES3  I.  SEA  GODDESS  H 
and  VISTAFJL,_ 
Peter  Deilmann  I^eederei  GmbH  &  Co. 
and  Schiffahrtagesellschaft  MS 
"DEUTSCHLApD"  GmbH  &  Co.,  Am 
Hafensteig  17-t9,  D-23730  Neustadt 
in  Holstein,  Gefmany,  Vessel: 
DEUTSCHLAI^ 
Premier  Cruises  Ltd.,  Ulysses  Cruises, 
Inc.  (d/b/a  Preriier  Cruises),  and 
Premier  Operations  Ltd.,  901  South 
America  Way,  t'ier  7,  Miami,  FL 
33132-2073,  Vsssel:  ISLANDBREEZE 
Premier  Cruises  lltd..  Ulysses  Cruises, 
Inc.  (d/b/a  Preitiier  Cruises), 
Seabreeze  Ltd  I^c.  and  Premier 
Operations  Ltdj,  901  South  America 
Way,  Pier  7,  Mfami,  FL  33132-2073. 
Vessel:  SEABREEZE  I 
Radisson  Seven  Sieas  Cruises,  Inc.,  600 
Corporate  Driv^,  Suite  410,  Fort 
Lauderdale,  FL133334,  Vessel:  SEVEN 
SEAS  NAVIGAJrOR 
Premier  Cruises  iJtd.,  Ulysses  Cruises, 
Inc.  (d/b/a  Premier  Cruises),  Premier 
Cruises  Lines,  Ltd.  and  Premier 
Operations  Ltd^  901  South  America 
Way.  Pier  7,  Miami,  FL  33132-2073, 
Vessel:  OCEANIC 
Princess  Cruises,  nc.  Princess  Cruise 
Lines,  Inc.  and  The  Peninsular  and 


Oriental  Steam  Navigation  Company, 
10100  Santa  Monica  Blvd.,  Suite 
1800,  Los  Angeles,  CA  90067,  Vessel: 
SEA  PRINCESS 
Silversea  Cruises,  Ltd.  and  Silver  Cloud 
Shipping  Company  S.A.,  110  East 
Broward  Blvd.,  Fort  Lauderdale,  FL 
33301,  Vessel:  SILVER  CLOUD  and 
SILVER  WIND 

Dated:  January  19, 1999. 
Bryant  L.  VanBrakle, 

Secretary. 

(FR  Doc.  99-1434  Filed  1-21-99;  8:45  am) 

BILUNG  CODE  6730-01 -M 

FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington.  D.C.  20573. 

Certified  Transportation  Group,  195 
Oval  Drive.  Islandia,  NY  11722, 
Officers:  William  McNamara, 
President,  Joseph  McNamara,  Vice 
President 

Dated:  January  15, 1999. 
Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc  99-1391  Filed  1-21-99;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applicatipns  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  apphcants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission, 
Washington.  D.C.  20573. 
Safcomar,  Inc.,  One  Exchange  Place. 

Suite  402,  Jersey  City.  NJ  07302. 

Officers:  Hugo  Roppel,  President, 

Christian  Pochon.  Vice  President 


Conex  Global  Logistics  Services,  Inc., 
550  S.  Alameda  Street,  Compton,  CA 
90221,  Officers:  Michael  W.  Keller. 
President,  Shigehiro  Uchida,  Exec. 
Vice  President 

FTS  International,  Inc.,  145-38A  157th 
Street.  Jamaica.  NY  11413,  Officer: 
Shlomo  Greenberg,  President 
Dated:  January  15, 1999. 

Bryant  L.  VaitBrakle 

Secretary. 

[FR  Doc.  99-1390  Filed  1-21-99;  8:45  amj 
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FEDERAL  MARITIME  COMMISSION 

[Docket  No.  99-01] 

Direct  Container  Line  Inc.  Possible 
Violations  of  Sections  10(a)(1)  and 
10(b)(1)  of  the  Shipping  Act  of  1984 

Order  oflnvestigation  and  Hearing 

Respondent  Direct  Container  Line  Inc. 
("DCL")  is  a  tariffed  and  bonded  non- 
vessel-operating  common  carrier 
("NVOCC")  based  in  Carson,  California. 
DCL  holds  out  to  furnish  transportation 
services  worldwide,  including  NVOCC 
services,  inter  alia,  from  ports  and 
points  in  the  United  States  to  the  Far 
East.  According  to  DCL's  webpage,  DCL 
operates  13  offices  and  25  receiving 
terminals  in  the  United  States  and 
Canada,  with  branches  or  subsidiaries  in 
86  countries  worldwide.  DCL  claims  to 
have  over  500  employees,  with  over  350 
based  in  the  United  States. 

Through  interviews  and  on-site 
examination  of  shipping  records 
maintained  in  DCL's  offices  in  Carson, 
CA  and  Carteret,  NJ,  an  investigation 
was  commenced  into  the  possible 
involvement  of  DCL  in  equipment 
substitution  malpractices  involving 
OOCL  and  Maersk  Line  on  consolidated 
shipments  to  the  Far  East.  In  all,  records 
were  reviewed  of  nearly  one  hundred 
shipments  in  which  provisions  of  the 
Transpacific  Westbound  Rate 
Agreement  ("TWRA")  equipment 
substitution  rules  were  invoked  for  the 
purpose  of  providing  DCL  with  45' 
containers  while  charging  DCL  those 
service  contract  rates  applicable  to  40' 
equipment. 

In  practice,  it  appears  that  DCL  met 
the  requirements  of  TWRA 's  equipment 
substitution  rules  by  misdeclaring  the 
cargo  measurements  at  65  CBM  or  less, 
equivalent  to  the  ordinary  capacity 
utilization  of  a  40  foot  high  cube 
container  under  TWRA  rules.  It  further 
appears  that  cargo  weights  also  were 
misdeclared  on  the  master  bill  of  lading 
so  as  to  understate  the  actual  weights  to 
a  figure  less  than  21  metric  tons 
(21,000KG),  the  maximum  weight 
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permitted  under  TWRA  Rule  2(G)(5).i 
The  container  manifest  furnished  by 
DCL  to  the  ocean  common  carrier  on 
consolidated  shipments  reflected 
measurements  and  weights  consistent 
with  those  shown  on  the  ocean  common 
carrier's  master  bill  of  lading.  DCL's 
charges  to  its  own  NVOCC  customers, 
meanwhile,  were  calculated  on  the  basis 
of  the  higher  measurements  and  weights 
shown  only  on  DCL's  internal  manifests. 
The  house  bills  of  lading  issued  by  DCL 
to  its  shippers  likewise  reflect  DCL's 
reliance  upon  the  higher  measurements 
and  weights. 

It  is  well-established  law  that  a  carrier 
is  charged  with  a  responsibility  of 
reasonably  diligent  inquiry  and  exercise 
of  care  to  ensure  its  compliance  with  the 
shipping  statutes.  Prince  Line  v. 
American  Paper  Exports  Inc.,  55  F.2d 
1053  (3d  Cir.,  1932).  In  the  case  of 
equipment  substitution  violations,  it 
appears  that  DCL  affirmatively  sought 
the  application  of  the  equipment 
substitution  rule  to  its  own  freight  rate 
advantage,  and  did  so  without  regard  for 
the  ocean  common  carrier's  equipment 
substitution  rule  or  the  implication  of 
DCL's  misdeclaration  of  shipment 
weights  and  measurements. 

In  the  course  of  its  investigation,  BOE 
sought  also  to  examine  DCL's  rating  of 
cargoes  under  the  provisions  of  its 
NVOCC  tariff.  In  examining  copies  of 
rated  house  bills  of  lading  for  these 
same  shipments,  it  appears  that  DCL  has 
in  many  instances  applied  LCL  rates 
which  are  higher  than  those  on  file  in 
DCL's  tariff.  Pertinent  examples  are 
rates  for  dry  cell  batteries,  machines 
NOS  and  textiles,  in  which  the  rates 
charged  by  DCL  exceed  the  tariff  by 
varying  amounts. ^  DCL's  actions  do  not 
appear  to  meet  the  "reasonable 
diligence"  standard  required  of  carriers 
in  satisfying  their  obligations  under  the 
statute.  3  Rates  From  Japan  to  United 


>Rule  2(G)(5)  provides,  inter  alia: 
Carrier  may,  at  its  option,  substitute  a  type  of 
equipment  other  than  that  which  was  booked  or 
ordered  by  the  shipper  or  its  agent,  subject  to  the 
following  conditions: 
•  *  •  •  • 

2.  A  45'  container  may  be  substituted  for  a  40' 
container,  subject  to  a  maximum  of  65  CBM  and 
21KT,  at  a  rate  and  charges  applicable  to  a  40' 
container. 

when  cargo  is  loaded  in  excess  of  the  above 
quantities,  the  applicable  revenue  ton  or  per 
container  rate  for  a  45'  container  will  apply. 

2  The  range  of  variance  in  rates  apf>ears 
substantial.  On  one  shipment  to  Hong  Kong,  DCL's 
rate  for  dry  cell  batteries  was  $55  per  CBM.  while 
Its  tariff  rate  was  $50/CBM:  for  textiles  (synthetic 
fabrics),  the  rate  charged  by  DCL  was  $100  per  CBM 
(DCL's  tariff  rate  was  $70/CBM);  for  laundry 
machines  DCL  collected  $95  per  CBM  (versus  $51/ 
CBM  under  DCL's  tariff). 

'  In  1994,  DCL  entered  into  a  compromise 
agreement  with  the  Commission,  resolving 
allegations  of  violations  on  section  10(b)(1)  for 


States.  2  USMC  426,  434  (1940);  Rates 
from  United  States  to  Philippine 
Islands.  2  USMC  535,  542  (1941). 

Section  10(a)(1)  of  the  1984  Act.  46 
U.S.C.  app.  §  1709(a)(1),  prohibits  any 
person  by  means  of  false  billings,  false 
classification,  false  weighing,  false 
report  of  weight,  false  measurement,  or 
by  any  other  unjust  or  unfair  device  or 
means,  to  obtain  or  attempt  to  obtain 
ocean  transportation  for  property  at  less 
than  the  rates  or  charges  that  would 
otherwise  be  applicable.  Section  10 
(b)(1)  of  the  1984  Act,  46  U.S.C.  app. 
§  1709(b)(1),  prohibits  a  common  carrier 
from  charging,  collecting  or  receiving 
greater,  less  or  different  compensation 
for  the  transportation  of  property  than 
the  rates  and  charges  set  forth  in  its 
tariff.  Under  section  13  of  the  1984  Act, 
46  U.S.C.  app.  §  1712,  a  person  is 
subject  to  a  civil  penalty  of  not  more 
than  $25,000  for  each  violation 
knowingly  and  willfully  committed,  and 
not  more  than  $5,000  for  other 
violations.'*  Section  13  and  section  23. 
46  U.S.C.  app.  §  1721,  further  provide 
that  a  common  carrier's  tariffs  may  be 
suspended  for  violations  of  sections 
10(a)(1)  or  10(b)(1)  for  a  period  not  to 
exceed  one  year. 

Now  therefore,  it  is  ordered.  That 
pursuant  to  sections  10, 11, 13  and  23 
of  the  1984  Act.  46  U.S.C.  app  §§  1709. 
1710, 1712  and  1721.  an  investigation  is 
instituted  to  determine: 

(1)  whether  Direct  Container  Line  Inc. 
Violated  Section  10(b)(1)  of  the  1984 
Act  by  obtaining  or  attempting  obtain 
transportation  at  less  than  the  rates  and 
charges  otherwise  applicable  by  an 
unjust  or  imfair  device  or  means; 

(2)  whether  Direct  Container  Line  Inc. 
violated  section  10(b)(1)  of  the  1984  Act 
by  charging,  demanding,  collecting  or 
receiving  greater,  less  or  different 
compensation  for  the  transportation  of 
property  than  the  rates  and  charges 
shown  in  its  tariff. 

(3)  whether,  in  the  event  violations  of 
sections  10  (a)(1)  and  10(b)(1)  of  the 
1984  Act  are  found,  civil  penalties 
should  be  assessed  against  Direct 
Container  line  and.  if  so.  the  amount  of 
penalties  to  be  assessed; 

(4)  whether,  in  the  event  violations  of 
sections  10(a)(1)  and  10(b)(1)  of  the 
1984  Act  are  found,  the  tariff  of  Direct 
Container  Line  should  be  suspended; 


failure  to  assess  the  rates  set  forth  in  its  tariff  with 
respect  to  shipments  in  the  South  American  Trades. 
As  part  of  its  agreement,  DCL  represented  that  it 
had  implemented  measures  to  eliminate  such 
practices  by  DCL. 

■•  These  penalties  are  increased  10  percent  for  any 
violations  occurring  after  November  7. 1996.  See 
Inflation  Adjustment  of  Civil  Penalties,  61  FR  52704 
(October  B.  1996). 


(5)  whether,  in  the  event  violations 
are  found,  an  appropriate  cease  and 
desist  order  should  be  issued. 

It  is  further  ordered.  That  a  public 
hearing  be  held  in  this  proceeding  and 
that  this  matter  be  assigned  for  hearing 
before  an  Administrative  Law  judge  of 
the  Commission's  Office  of 
Administrative  Law  Judges  at  a  date  and 
place  to  be  hereafter  determined  by  the 
Administrative  Law  Judge  in 
compliance  with  Rule  61  of  the 
Commissions  Rules  of  Practice  and 
Procedure,  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Administrative  Law  Judge  to 
the  use  of  alternative  forms  of  dispute 
resolution,  and  upon  a  proper  showing 
that  there  are  genuine  issues  of  material 
fact  that  cannot  be  resolved  on  the  basis 
of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matters  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record; 

It  is  further  ordered.  That  Direct 
([k)ntainer  Line  Inc.  is  designated  a 
Respondent  in  this  proceeding; 

It  is  further  ordered.  That  the 
Commission's  Bureau  of  Enforcement  is 
designated  a  party  to  this  proceeding; 

It  is  further  ordered.  That  notice  of 
this  Order  be  published  in  the  Federal 
Register,  and  a  copy  be  served  on 
parties  of  record; 

It  is  further  ordered.  That  other 
persons  having  an  interest  in 
participating  in  proceeding  may  file 
petitions  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.72; 

It  is  further  ordered,  That  all  further 
notices,  orders,  and/or  decisions  issued 
by  or  on  behalf  of  the  Commission  in 
this  proceeding,  including  notices  of  the 
time  and  place  of  hear  or  prehearing 
conference,  shall  be  served  on  parties  of 
record; 

It  is  further  ordered.  That  all      . 
documents  submitted  by  any  party  of 
record  in  this  proceeding  shall  be 
directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  in  accordance  with  Rule  118  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.118,  and  shall  be 
served  on  parties  of  record;  and 

It  is  further  ordered,  That  in 
accordance  with  Rule  61  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  the  initial  decision  of  the 
Administrative  Law  judge  shall  be 
issued  by  January  18,  2000  and  the  final 
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decision  of  the 
issued  by  May 
Bryant  L.  VanBratie, 

Secretary. 

[FR  Doc.  99-1389 

BILUNG  CODE  t730-0l-M 


bmmission  shall  be 
2000. 


="iled  1-21-99;  8:45  am) 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificantii  listed  below  have 
applied  under  tlie  Change  in  Bank 
Control  Act  (12  II.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  afcquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paraj  raph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)  . 

The  notices  ans  available  for 
immediate  inspe  ::tion  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persor  s  may  express  their 
views  in  writing  lo  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  G  ovemors.  Comments 
must  be  received  not  later  than  February 
8.  1999. 

A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumi^er,  Vice  President)  411 
Locust  Street.  St.j  Louis,  Missouri  63102- 
2034:  I 

1 .  The  Blanchard  Family  Group, 
Russellville,  Arkansas;  to  acquire  voting 
shares  of  Clemen^  Bancshares,  Inc., 
Plainview.  Arkansas ,  and  thereby 
indirectly  acquir*  voting  shares  of  First 
State  Bank,  Plainview,  Arkansas. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Giand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Bert  D.  Bflc/cbrd,  Independence, 
Kansas;  to  acquire  voting  shares  of  First 
Howard  Banksha|«s,  Inc.,  Cherryvale, 
Kansas,  and  thereby  indirectly  acquire 
voting  sheires  of  ifirst  National  Bank  of 
Howard,  Howardl  Kansas,  First  Security 
Bankshares,  IncJTopeka,  Kansas,  I  and 
B.  Inc.,  Cherryvale,  Kansas,  and  Peoples 
State  Bank,  Chenlyvale,  Kansas. 

Board  of  Govemdrs  of  the  Federal  Reserve 
System,  January  IQJ 1999. 

Robert  deV.  Friersqn, 

Associate  Secretar^A  of  the  Board. 

[FR  Doc.  99-1492  Filed  1-21-99;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanJdng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  15, 
1999. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White.  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1 .  M&-T  Bank  Corporation  and 
Olympia  Financial  Corporation,  both  of 
Buffalo,  New  York;  to  acquire  100 
percent  of  the  voting  shares  of  FNB 
Rochester  Corp.,  Rochester,  New  York, 
and  thereby  indirectly  acquire  First 
National  Bank  of  Rochester,  Rochester, 
New  York. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  P.O.  Box  291.  Minneapolis, 
Minnesota  55480-0291: 

1.  Farmers  State  Bancshares,  Inc., 
Bangor,  Wisconsin;  to  become  a  bank 
holding  company  by  acquiring  100  of 
the  voting  shares  of  Farmers  State  Bank, 
Bangor,  Wisconsin. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support.  Consumer 


Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1 .  Umpqua  Holdings  Corporation, 
Roseburg,  Oregon;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  South 
Umpgua  Bank,  Roseburg,  Oregon. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  15, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-1420  Filed  1-21-99;  8:45  am) 

BILUNG  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  18, 
1999. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Coast  Community  Bancshares,  Inc., 
Biloxi,  Mississippi;  to  retain  100  percent 
of  the  voting  shares  of  Coast  Community 
Bank,  Biloxi,  Mississippi. 

2.  Community  Bancshares  of 
Mississippi,  Inc.,  Forest,  Mississippi;  to 
acquire  100  percent  of  the  voting  shares 
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of  Coast  Community  Bancshares,  Inc., 
Biloxi,  Mississippi,  and  thereby 
indirectly  acquire  Coast  Community 
Bank,  Biloxi,  Mississippi. 

B.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Woodforest  Bancshares,  Inc., 
Houston,  Texas,  and  Sun  Belt 
Bancshares  Corporation,  Wilmington, 
Delaware;  to  acquire  100  percent  of  the 
voting  shares  of  HB  Financial 
Corporation,  Highlands,  Texas,  HB 
Financial  Corporation  of  Delaware, 
Wilmington  E)elaware,  and  Highlands 
State  Bank,  Highlands,  Texas,  through 
the  merger  of  Woodforest  Bancshares 
and  HB  Financial  Corporation,  Sun  Belt 
Bancshares  Corporation,  and  HB 
Financial  Corporation  of  Delaware,  and 
Woodforest  National  Bank,  Houston, 
Texas,  and  Highlands  Bank.  These 
mergers  will  occur  simultaneously. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  19, 1999. 


Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[PR  Doc.  99-1493  Filed  1-21-99;  8:45  am) 

BILUNQ  CODE  C21(M)1-F 

FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nontjanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  Usted  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  wrill  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 


Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  4, 1999. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Wrightsville  Bancshares,  Inc., 
Wrightsville,  Georgia;  to  acquire  WBS 
Financial  Services,  Inc.,  Wrightsville, 
Georgia,  and  thereby  engage  in 
insurance  agency  activities,  pursuant  to 
§  225.28(b)(ll)(iii)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  15. 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  99-1421  Filed  1-21-99;  8:45  amj 

BILUNQ  CODE  6210-01-F 

FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
January  27, 1999. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Persormel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lyim  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  informatien  about 
the  meeting. 

Dated:  January  20, 1999. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  99-1549  Filed  1-20-99;  10:47  amj 

WLUNQ  COOE  621(M>1-4> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Bioethics  Advisory 
Commission  (NBAC)  Meeting 

summary:  Pursuant  to  Section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  given  of  a  meeting  of  the  National 
Bioethics  Advisory  Commission.  The 
Commission  will  address  (1)  research 
involving  human  embryonic  stem  cells 
and  (2)  the  use  of  human  biological 
materials  in  research.  Some  Commission 
members  may  participate  by  telephone 
conference.  The  meeting  is  open  to  the 
public  and  opportunities  for  statements 
by  the  public  will  be  provided  on 
February  2, 1999  fi-om  11:30  am  to  12 
noon. 


Dates/times 

Location 

February  2,  1999, 

Whig  Hall-Senate 

8:00  am-5:30  pm. 

Chamber,  Pnnce- 

ton  University, 

Princeton,  New  Jer- 

sey 08544. 

February  3.  1999, 

Same  Location  as 

8:00  am-12  noon. 

Above. 

SUPPLEMENTARY  INFORMATION:  The 
President  established  the  National 
Bioethics  Advisory  Commission  (NBACJ 
on  October  3, 1995  by  Executive  Chtler 
12975  as  amended.  The  mission  of  the 
NBAC  is  to  advise  and  make 
recommendations  to  the  National 
Science  and  Technology  Council,  its 
Chair,  the  President,  and  other  entities 
on  bioethical  issues  arising  from  the 
research  on  human  biology  and 
behavior,  and  from  tlTe  applications  of 
that  research. 

Public  Participation 

The  meeting  is  open  to  the  public 
with  attendance  limited  by  the 
availability  of  space  on  a  first  come,  first 
serve  basis.  Members  of  the  public  who 
wish  to  present  oral  statements  should 
contact  Ms.  Patricia  Norris  by 
telephone,  fax  machine,  or  mail  as 
shown  below  and  as  soon  as  possible  at 
least  4  days  before  the  meeting.  The 
Chair  will  reserve  time  for  presentations 
by  persons  requesting  to  speak  and  asks 
that  oral  statements  be  limited  to  five 
minutes.  The  order  of  persons  wanting 
to  make  a  statement  will  be  assigned  in 
the  order  in  which  requests  are 
received.  Individuals  imable  to  make 
oral  presentations  can  mail  or  fax  their 
written  comments  to  the  NBAC  staff 
office  at  least  five  business  days  prior  to 
the  meeting  for  distribution  to  the 
Commission  and  inclusion  in  the  pubHc 
record.  The  Commission  also  accepts 
general  comments  at  its  website  at 
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Pe  rsons 


address 


s3on 


bioethics.gov. 
assistance,  such 
interpretation  or 
accommodations 
staff  at  the 
listed  below  as 
FOR  FURTHER  INFORMATION 
Patricia  Norris, 
Advisory  Commissi 
Boulevard,  Suite 
Maryland  20892 
402-4242,  fax  niimber 


needing  special 
3s  sign  language 
other  special 
should  contact  NBAC 
or  telephone  number 
as  possible. 

CONTACT:  Ms. 
(Rational  Bioethics 
on,  6100  Executive 
SBOl.Rockville, 
7508,  telephone  301- 
301-480-6900. 


Dated:  January  If,  1999 
Eric  M.  Meslin, 

Executive  Director. 
A  dvisory  Commiss, 
(FRDoc.  99-1416  1 

BILUNG  CODE  4iaO-17t-M 


National  Bioethics 
on. 

iled  1-21-99;  8:45  ami 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  t  le  Department  of 
Health  and  Hum;  n  Services  announces 
the  following  ad\|isory  committee 
meeting. 

Name:  National  ( lommittee  on  Vital 
Statistics  (NCVHS), 


issues.  Department 


Accountability  Act 
Committee  also  wi 


9:00  a.m.-5:30  p.m., 
00  a.m.-5:00  p.m.. 


Times  and  Dates 
February  3,  1999;  9( 
February  4, 1999. 

Place:  Conference  Room  705A,  Hubert  H. 
Humphrey  Buildin] ;,  200  Independence 
Avenue  S.W.,  Washington  D.C.  20201. 

Status:  Open 

Purpose:  The  melting  will  focus  on  a 
variety  of  health  da  :a  policy  and  privacy 


:  officials  will  update  the 
Committee  on  recei  it  activities  of  the  HHS 
Data  Council  and  tl  e  status  of  HHS  activities 
in  implementing  th ;  administrative 
simplification  prov  sions  of  P.L.  104-191,  the 
Health  Insurance  Pdrtability  and 


t  3fl996(HIPAA).  The 
be  briefed  on 
developments  in  thfe  national  health 
information  infrastmcture  in  Australia  and 
an  overview  of  public  health  surveillance  in 
the  U.S.  Panel  discussions  are  planned  on 
data  requirements  fbr  Medicare  risk  adjusted 
payments,  and  standardizing  surveillance 
data  for  immunizat^ns.  In  addition, 
Subcommittee  breajiout  sessions  are  planned. 
All  topics  are  tentaive  and  subject  to  change. 
Please  check  the  NQVHS  website,  where  a 
detailed  agenda  wil|  be  posted  prior  to  the 
meeting.  I 

Contact  Person  Far  More  Information: 
Substantive  information  as  well  as 
summaries  of  NCVHS  meetings  and  a  roster 
of  committee  members  may  be  obtained  by 
visiting  the  NCVHS  website  (http:// 
aspe.os.dhhs.gov/ncvhs)  where  an  agenda  for 
the  meeting  will  be  josted  when  available. 
Additional  informal  ion  may  be  obtained  by 
calling  James  Scanh  in,  NCVHS  Executive 
Staff  Director,  Offici  i  of  the  Assistant 


Secretary  for  Planning  and  Evaluation, 
DHHS,  Room  440-D.  Humphrey  Building, 
200  Independence  Avenue  S.W., 
Washington.  D.C.  20201,  telephone  (202) 
690-7100,  or  Marjorie  S.  Greenberg, 
Executive  Secretary,  NCVHS,  NCHS,  CDC, 
Room  1100,  Presidential  Building,  6525 
Belcrest  Road,  Hyattsville,  Maryland  20782, 
telephone  301/436-7050. 

Note:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  Building  by  non-government 
employees.  Thus,  individuals  without  a 
government  identification  card  may  need  to 
have  the  guard  call  for  an  escort  to  the 
meeting  room. 

Dated:  January  14, 1999. 
James  Scanlon, 

Director.  Division  of  Data  Policy. 
IFR  Doc.  99-1385  Filed  1-21-98;  8:45  am] 

BILUNG  CODE  4151-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[INFO-9gi-07] 

Proposed  Data  Collections  .Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 


Proposed  Project 

The  Role  of  Positive  and  Negative 
Emotion  in  Promoting  Hearing 
Conservation  Behaviors  Among  Coal 
Miners — New — The  mission  of  the 
National  Institute  of  Occupational 
Safety  and  Health  (NIOSH)  is  to 
promote  "safety  and  health  at  work  for 
all  people  through  research  and 
prevention."  NIOSH  investigates  and 
identifies  occupational  safety  and  health 
hazards  and  conducts  a  variety  of 
activities,  including  educational 
programs  with  workers,  to  help  prevent 
work-related  illness  and  injury. 

One  of  the  most  widespread,  but  often 
overlooked,  occupational  hazards  is 
noise.  As  a  result,  hearing  loss  is  the 
most  common  occupational  diseases  in 
the  United  States  today.  More  than  30 
million  workers  are  exposed  to 
hazardous  noise  levels. 

The  risk  of  hearing  loss  is  particularly 
high  in  certain  occupations.  Research 
shows  that  more  than  90  percent  of  coal 
miners  will  experience  moderate  to 
significant  hearing  loss  by  the  time  they 
reach  retirement.  This  level  of  hearing 
loss  has  a  number  of  negative 
implications  for  both  the  affected 
individual  and  others:  (1)  impaired 
communication  with  family  members, 
friends,  and  coworkers  can  result  in 
social  isolation;  (2)  unrelenting  tinnitus 
(ringing  in  the  ears)  can  significantly 
lower  one's  quality  of  life;  (3)  a 
diminished  ability  to  monitor  the  work 
environment  (including  warning 
signals,  etc.)  increases  the  risk  of 
accidents  and  further  injury  at  the 
workplace;  and  finally,  (4)  there  are 
economic  costs  that  result  from  workers 
compensation  and  lower  productivity. 

NIOSH  believes  that  there  are  two 
broad  strategies  for  reducing  the  risk  of 
hearing  loss.  First,  wherever  possible, 
engineering  controls  have  to  be 
implemented  at  the  source  of  the 
hazardous  noise.  Second,  workers  have 
to  be  educated  about  hazardous  levels  of 
noise  and  what  they  can  do  to  prevent 
hearing  loss.  This  study  falls  into  the 
latter  category. 

The  study  is  required  because  past 
efforts  at  educating  coal  miners  about 
hearing  loss  have  had  only  mixed 
success.  Hearing  loss  occurs  without 
pain  or  obvious  physical  abnormalities, 
so  it  has  been  difficult  to  create  a  sense 
of  urgency  about  this  problem  among 
workers.  NIOSH  has  to  identify  new  and 
more  effective  ways  of  promoting 
hearing  conservation  behaviors. 

In  this  study,  NIOSH  proposes 
working  with  the  United  Mine  Workers 
of  America,  and  experts  in  health 
communication,  to  test  the  effectiveness 
of  several  innovative  approaches  to 
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communicating  risk  and  promoting  safer 
behaviors.  Different  messages  will  be 
sent  to  five  different  groups  of  coal 
miners.  All  participants  will  receive 
some  beneficial  information.  The 


researchers  will  follow  up  with  these 
groups  at  two  different  points  in  time  to 
assess  the  relative  effectiveness  of  the 
messages. 

The  central  purpose  of  this  study  is  to 
promote  hearing  conservation  among 


coal  miners.  However,  NIOSH  believes 
that  the  results  of  this  study  will  help 
in  similar  efforts  with  other  worker 
populations.  The  total  cost  to 
respondents  is  $0.00. 


Respondents 


Coal  Miners  in  Pretest 
Ck>al  Miners  In  Study  . 

Total 


Numt>er  of 
respondents 


80 
300 


Number  of 
responses/re- 
spondent 


Avg.  burden 

p>er 

response 

(in  hrs.) 


Total 
burden 
(in  hrs.) 


40 
300 


340 


Evaluation  of  Public  Care  Providers' 
Training,  Screening,  and  Referral 
Practices  for  Pregnancy-Related 
Violence — New — National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion  (NCCDPHP).  Two 
questionnaires  have  been  designed  to 
collect  information  for  the  project 
entitled:  "Evaluation  of  Public  Care 
Providers'  Training,  Screening,  and 
Referral  Practices  for  Pregnancy-Related 
Violence."  The  purpose  of  the  project  is 
to  develop  and  implement  an  evaluation 
to  provide  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  with  the 
capacity  to  investigate  the  role  of 
clinical  guidelines  in  detecting  and 


intervening  in  intimate  violence  in 
publicly-funded  family  planning 
settings.  This  evaluation  will 
encompass:  (1)  the  administrative  level 
at  which  guidelines  operate;  (2)  the 
contents  of  guidelines;  (3)  the  format  of 
guidelines;  (4)  the  use  of  guidelines;  and 
(5)  barriers  to  the  adoption  of  guidelines 
for  programs  that  do  not  have  any  in 
place.  The  information  gathered  will  be 
analyzed  in  conjunction  with  existing 
data  from  other  sources.  The 
information  obtained  from  the 
evaluation  will  be  used  by  CDC  to 
develop  recommendations  for 
guidelines  to  address  screening  and 
referral  practices  and  provider  training. 


Healthy  People  2000  calls  for  a 
reduction  of  physical,  sexual  and 
emotional  abuse  towards  women,  and 
for  the  use  of  protocols  in  emergency 
room  settings  to  identify  and  treat 
victims  of  violence.  As  the  nation's 
prevention  agency,  CDC  has  been 
charged  with  finding  ways  to  prevent 
violence  against  women.  Little  is  known 
about  how  widely  guidelines  have  been 
instituted  in  publicly-funded  family 
planning  settings.  This  evaluation  will 
provide  the  first  clear  understanding  of 
the  barriers  to  implementing  and  using 
appropriate  protocols.  The  total  cost  to 
respondents  participating  in  the 
evaluation  is  approximately  $1,880. 


Respondents 


Clinicians  &  Clinic  Administrators 


Number  of 
respondents 


1200 


Number  of 
responses/re- 
spondent 


1 


Avg.  burden 

per 

response 

(in  hrs.) 


.25 


Total 
burden 
(in  hrs) 


300 


Nancy  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 

and  Evaluation,  Centers  for  Disease  Control 

and  Prevention  (CDC). 

(FR  Doc.  99-1431  Filed  1-21-99;  8:45  am] 

BILUNQ  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Grants  for 
Education  Programs  In  Occupational 
Safety  and  Health 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special  Emphasis 


Panel  (SEP):  Grants  for  Education  Programs 
in  Occupational  Safety  and  Health,  Program 
Announcement  #98045,  meeting. 

Times  and  Dates:  8  p.m.-lO  p.m.,  February 
21, 1999  (Open).  8  a.m.-6  p.m.,  February  22, 
1999  (Closed).  8  a.m.-5  p.m.,  February  23, 
1999  (Closed). 

P/oce;  Commonwealth  Hilton  Hotel.  1-75 
and  Turfway  Road,  Florence,  Kentucky 
45275. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4)  and 
(6),  Title,  5  U.S.C,  and  the  Determination  of 
the  Associate  Director  for  Management  and 
Operations,  CDC,  pursuant  to  Public  Law  92- 
463. 

Matters  To  Be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement  #98045. 

Contact  person  for  more  information: 
Bemadine  Kuchinski,  Occupational  Safety 
and  Health  Office  of  Extramural  Coordination 
and  Special  Projects,  National  Institute  for 
Occupational  Safety  and  Health,  CDC.  1600 
Clifton  Road,  N.E.,  Atlanta,  Georgia  30333. 
Telephone  404/639-3342,  e-mail 
bbkl@cdc.gov. 


The  Director,  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  14, 1999. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention,  CDC. 
[FR  Doc.  99-1469  Filed  1-21-99;  8:45  am] 

BILUNG  CODE  41S3-19-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Centers  for  Dis 
Prevention 


ise  Control  and 


Advisory  Comr^ittee  on  Immunization 
Practices:  Meeting 


cfi 


•4; 


In  accordance 
the  Federal 
(Pub.  L.  92^63 
Control  and 
announces  the 
meeting: 

Name:  Advisor  ■ 
Immunization 

Times  and  Date  s 
February  17. 1999, 
February  18.  1999 

Place:  Atlanta 
Century  Boulevar  1 
30345-3377. 

Status:  Open  to 
the  space  available 

Purpose:  The 
advising  the 
appropriate  uses 
addition,  under 
Committee  is 
periodically  revietv 
revise  the  list  of 
to  vaccine-eligibU 
Vaccines  for  Chil 
with  schedules  n 
periodicity,  dosag 
applicable  to  the 

Matters  to  be 
include  an  update 
Administration 
Immunization 
Vaccine  Injury 
update  from  the 
update  from  the 
group:  report  by 
transition  to  an  al 
schedule: 
reconunendation: 
surveillance  data 
influenza-related 
children:  1999  in 
prevention  of  varii 
children  with 
safety  and  efficac\ ; 
varicella  vaccine; 
vaccination  of 
recommendations 
for  day  care  and 
status  of  the 
revised 

children  against 
recommendation 
use  of  rotavirus 
children:  update 
VFC:  consolidati 
pneumococcal, 
vaccines:  draft 
algorithms  for 
electronic  updating 
recommendations 
movement  in  the 
relevance  among 
may  be  discussed 

Agenda  items 
priorities  dictate 


with  section  10(a)(2)  of 
Ad\jisory  Committee  Act 

the  Centers  for  Disease 
Prel'ention  (CDC) 
i  sllowing  committee 


tl. 
1, 
prevent  on 


hepat  ti 
recommen  dation 
hspati 
fjrl 


in; 


Committee  on 
rtices  (ACIP). 
9  a.m. -5:45  p.m., 
8  a.m.-3:45  p.m., 


N|arriott  North  Central,  2000 
N.E.,  Atlanta,  Georgia 

the  public,  limited  only  by 

Cdmmittee  is  charged  with 
Director,  CDC,  on  the 

immunizing  agents.  In 
U.S.C.§  1396s,  the 
mandated  to  establish  and 
and,  as  appropriate, 
vaccines  for  administration 

children  through  the 
dren  (VFC)  program,  along 
■e|  .arding  the  appropriate 
and  contraindications 
\laccines. 
Dif cussed:  The  agenda  will 
from  the  Food  and  Drug 
ubdate  from  the  National 
Pre  ;ram:  update  from  the 
Co  npensation  Program: 
N  ational  Vaccine  Program: 
p  leumococcal  working 
e  polio  working  group  on 
Inactivated  Poliovirus 

and  control  of  influenza 
MOT\d  and  U.S.  influenza 
Dr  the  1999-2000  season; 
1  norbidity  in  young 
uenza  vaccine  guidelines: 
lella:  varicella  use  in 
HIV  'AIDS;  update  on  varicella 
;  post  exfwasure  use  of 
\CIP  recommendations  for 
adu  Its:  ACIP 

for  vaccine  requirements 
sqhool  entry:  update  on  the 
is  B  recommendation: 
for  vaccination  of 
itis  A;  revised 
Lyme  disease  vaccine; 
vapcine  in  premature 
general  principles  of 
VFC  resolutions  for 
hebatitis  A  and  hepatitis  B 
rec  )mmendation  for 
imiiunization  registries: 
of  ACIP  reports  and 
and  the  anti-vaccine 
.S.A.  Other  matters  of 
committee's  objectives 


U.i 
t  le  I 


ar ;  subject  to  change  as 


Contact  Person  for  More  Information: 
Gloria  A.  Kovach,  Committee  Management 
Specialist,  CDC,  1600  Clifton  Road,  NE,  m/ 
s  D50,  Atlanta,  Georgia  30333.  Telephone 
404/639-7250. 

The  Director,  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  15,  1999. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
(FR  Doc.  99-1498  Filed  1-21-99:  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Citizens  Advisory  Committee  on  Public 
Health  Service  Activities  and  Research 
at  Department  of  Energy  (DOE)  Sites: 
Savannah  River  Site  Health  Effects 
Subcommittee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC),  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announce  the 
following  meeting. 

Name:  Citizens  Advisory  Committee 
on  Public  Health  Service  Activities  and 
Research  at  DOE  Sites:  Savannah  River 
Site  Health  Effects  Subcommittee. 

Times  and  Dates:  1  p.m.-5  p.m., 
February  4, 1999;  7  p.m.-9  p.m., 
February  4,  1999;  8:30  a.m.-12  noon, 
February  5, 1999. 

P/ace;  Hilton  Savannah  DeSoto,  15 
East  Liberty  Street,  Savannah,  Georgia 
31412-8207.  Telephone  912/232-9000, 
fax  912/232-6018. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  75 
people. 

Background:  Under  a  Memorandum 
of  Understanding  (MOU)  signed  in 
December  1990  with  DOE  and  replaced 
by  an  MOU  signed  in  1996,  the 
Department  of  Health  and  Human 
Services  (HHS)  as  given  the 
responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of 
communities  in  the  vicinity  of  DOE 
facilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazards  from 
non-nuclear  energy  production  use. 


HHS  delegated  program  responsibility 
to  CDC. 

In  addition,  a  memo  was  signed  in 
October  1990  and  renewed  in  November 
1992  between  ATSDR  and  DOE.  The 
MOU  delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104, 105,  107,  and  120  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA  or  "Superfund").  These 
activities  include  health  consultations 
and  public  health  assessments  at  DOE 
sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and 
at  sites  that  are  the  subject  of  petitions 
from  the  public;  and  other  health- 
related  activities  such  as  epidemiologic 
studies,  health  surveillance,  exposure 
and  disease  registries,  health  education, 
substance-specific  applied  research, 
emergency  response,  and  preparation  of 
toxicological  profiles. 

Purpose:  This  subcommittee  is 
charged  with  providing  advice  and 
recommendations  to  the  Director,  CDC, 
and  the  Administrator,  ATSDR, 
regarding  community,  American  Indian 
Tribes,  and  labor  concerns  pertaining  to 
CDC's  and  ATSDR's  public  health 
activities  and  research  at  this  DOE  site. 
The  purpose  of  this  meeting  is  to 
provide  a  forum  for  community, 
American  Indian  Tribal,  and  labor 
interaction  and  serve  as  a  vehicle  for 
commimities,  American  Indian  Tribes, 
and  labor  to  express  concerns  and 
provide  advice  to  CDC  and  ATSDR. 

Matters  to  be  Discussed:  Agenda  items 
include  presentations  from  the  National 
Center  for  Environmental  Health 
(NCEH),  the  National  Institute  for 
Occupational  Safety  and  Health,  and 
ATSDR  on  updates  regarding  the 
progress  of  current  studies.  On  February 
4,  at  7  p.m.,  the  meeting  will  continue 
with  a  presentation  by  CDC,  and/or  its 
contractor,  on  the  results  of  the  Source 
Term  Project  of  the  Savannah  River  Site 
Environmental  Dose  Reconstruction  and 
to  allow  more  time  for  public  input  and 
comment. 

All  agenda  items  are  subject  to  change 
as  priorities  dictate. 

Due  to  administrative  delays  in  the 
program,  this  notice  was  not  published 
fifteen  (15)  days  in  advance  of  the 
meeting. 

Contact  Persons  for  Additional 
Information:  Paul  G.  Renard,  Radiation 
Studies  Branch,  Division  of 
Environmental  Hazards  and  Health 
Effects,  NCEH,  CDC,  4770  Buford 
Highway,  NE,  (F-35),  Atlanta,  Georgia 
30341-3724.  Telephone  770/488-7040, 
fax  770/488-7044. 

The  Director,  Management  Analysis 
and  Services  Office  has  been  delegated 
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the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  CDC 
and  ATSDR. 

Dated:  January  15, 1999. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
(FR  Doc.  9»-1447  Filed  1-21-99;  8:45  am) 

NLUNQ  CODE  4169-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Safety  and  Occupational  Health  Study 
Section;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Name:  Safety  and  Occupational  Health 
Study  Section  (SOHSS),  Nationallnstitute  for 
Occupational  Safety  and  Health  (NIOSH). 

Times  and  Dates:  8  a.m.-5:30  p.m. 
February  11, 1999.  8  a.m.-5:30  p.m.  February 
12, 1999. 

Place:  Embassy  Suites,  1900  Diagonal 
Road,  Alexandria.  VA  22314. 

Status:  Open  8  a.m.-8:30  a.m.  February  11, 
1999.  Closed  8:30  a.m.-5:30  p.m.  February 
11, 1999.  Closed  8  a.m.-5:30  p.m.  February 
12. 1999. 

Purpose:  The  Safety  and  Occupational 
Health  Study  Section  will  review,  discuss, 
and  evaluate  grant  application(s)  received  in 
response  to  the  Institute's  standard  grants 
review  and  funding  cycles  pertaining  to 


research  issues  in  occupational  safety  and 
health  and  allied  areas. 

It  is  the  intent  of  NIOSH  to  support  broad- 
based  research  endeavors  in  keeping  with  the 
Institute's  program  goals  which  will  lead  to 
improved  understanding  and  appreciation  for 
the  magnitude  of  the  aggregate  health  burden 
associated  with  occupational  injuries  and 
illnesses,  as  well  as  to  support  more  focused 
research  projects  which  will  lead  to 
improvements  in  the  delivery  of  occupational 
safety  and  health  services  and  the  prevention 
of  work-related  injury  and  illness.  It  is 
anticipated  that  research  funded  will 
promote  these  program  goals. 

Matters  to  be  Discussed:  The  meeting  will 
convene  in  open  session  from  8-8:30  a.m.  on 
February  11, 1999,  to  address  matters  related 
to  the  conduct  of  Study  Section  business. 
The  remainder  of  the  meeting  will  proceed  in 
closed  session.  The  purpose  of  the  closed 
sessions  is  for  the  Safety  and  Occupational 
Health  Study  Section  to  consider  safety  and 
occupationaJ  health  related  grant  application. 
These  portions  of  the  meeting  will  be  closed 
to  the  public  in  accordance  with  provisions 
set  forth  in  section  552b(c){4)  and  (6),  title  5 
U.S.C,  and  the  Determination  of  the 
Associate  Director  for  Management  and 
Operations,  DCD,  pursuant  to  Public  Law  92- 
463. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Pervis  C.  Major,  Ph.D.,  Scientific  Review 
Administrator,  Office  of  Extramural 
Coordination  and  Special  Projects,  Office  of 
the  Director,  NIOSH,  1095  Willowdale  Road. 
Morgantown,  West  Virginia  26505. 
Telephone  304/285-5979. 

The  Director,  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Annual  Burden  Estimates 


Dated:  January  14, 1999. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services, 
Office  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  99-1468  Filed  1-21-99;  8:45  am] 

MLUNG  CODE  416»-1»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Project 

Title:  Form  C)CSE-396A,  Child 
Support  Enforcement  Program  Financial 
Report  and  Form  OCSE-34A,  Child 
Support  Enforcement  Program  Quarterly 
Report  of  Collections. 

OMBNo.  0970-0181. 

Description:  These  forms  are  used  by 
States  to  report  the  expenditures  and  the 
collections  of  child  support  payments 
made* under  Title  IV-D  of  the  Social 
Security  Act  during  each  fiscal  quarter. 
These  forms  also  report  the  semiannual 
budget  estimates  for  the  program  and 
the  portion  of  the  collected  payments  to 
be  distributed  to  the  custodial  parent  or 
to  the  Federal  or  State  governments.  The 
information  is  used  to  calculate 
quarterly  grant  awards,  annual  incentive 
payments  to  the  States,  annual  "hold 
harmless"  payments  and  is  published  in 
an  Annual  Report  to  Congress. 
Respondents  are  limited  to  the 
designated  child  support  enforcement 
agency  in  each  State. 

Respondents:  States. 


tnstmment 


Numt>er  of 
respondents 


Number  of  re- 
sponses per 
respondent 


Average  tHjr- 

den  hours  per 

response 


Total  burden 
hours 


396A 
34A  . 


54 
54 


1,728 
1,728 


Estimated  Total  Annual  Burden 
Hours:  3,456. 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 


370  L'Enfant  Promenade,  S.W., 
Washington,  D.C.  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 


the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden,of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 
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Dated:  January  15, 1999. 
Bob  Sargis, 

Reports  Clearance  Officer. 
[FR  Doc.  99-1459  Filed  1-21-99;  8:45  am) 

B(LUNG  COOE  418 


ii84-<n- 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99N-0O38] 

Agency  Emergency  Processing  Under 
0MB  Review;  Survey  of  Biomedical 
Equipment  Manufacturers  for  Year 
2000-Compliant  Products 

agency:  Food  arid  Drug  Administration, 
HHS. 

action:  Notice. 


summary:  The  F  )od  and  Drug 
Administration  I  FDA)  is  announcing 
that  a  proposed  collection  of 
information  has  peen  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  emeraency  processing  under 
the  Paperwork  ^duction  Act  of  1995 
(the  FRA).  The  p^roposed  collection  of 
information  contems  a  survey  of 
manufacturers  of  Year  2000-vulnerable 
biomedical  devi<:es  in  order  to  obtain  a 
list  of  their  prodiicts  that  have  been 
identified  as  beiig  Year  2000-compliant. 
The  list  of  the  Year  2000-compliant 
biomedical  devices  will  be  made 
available  to  the  bublic  via  the  Federal 
Year  2000  Biomedical  Clearinghouse  on 
the  World  Wide  Web.  FDA  is  requesting 
OMB  approval  within  9  days  of  receipt 
of  this  submission. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  February 
12. 1999.  I 

ADDRESSES:  Subiiit  written  comments 
on  the  collection  of  information  to  the 


Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA.  All  comments  should 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  FDA  has 
requested  emergency  processing  of  this 
proposed  collection  of  information 
under  section  3507(j)  of  the  PRA  (44 
U.S.C.  3507(j))  and  5  CFR  1320.13.  The 
information  is  needed  immediately  to 
allow  health  care  facilities  and  others  to 
assess  their  vulnerability  to  Year  2000 
problems  and  to  take  corrective  actions, 
if  necessary,  well  in  advance  of  January 
1,  2000.  The  existence  of  a  Year  2000 
date  problem  in  biomedical  equipment, 
which  includes  medical  devices  and 
scientific  laboratory  equipment,  could 
pose  potentially  serious  health  and 
safety  consequences.  It  is  vital  that  there 
be  no  Year  2000  failures  of  biomedical 
equipment.  The  use  of  normal  clearance 
procedures  would  be  likely  to  result  in 
the  prevention  or  disruption  of  this 
collection  of  information. 

FDA  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  FDA's  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
FDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 


collected;  emd  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Title:  Survey  of  Biomedical  Equipment 
Manufacturers  for  Year  2000- 
Compliant  Products 

Manufacturers  of  biomedical 
equipment  that  may  be  Year  2000- 
vulnerable  will  be  asked  to  provide  a 
list  of  their  products  that  have  been 
evaluated  and  found  not  to  be  impacted 
by  the  Year  2000  date  issue.  The 
information  requested  will  include  the 
specific  manufacturer,  product  type, 
model  and  specific  serial  or  version 
number  (when  applicable)  of  each 
product  evaluated  by  the  manufacturer 
and  determined  to  be  compliant.  The 
request  will  also  ask  for  a  single  point 
of  contact  at  the  manufacturer  to  discuss 
product  information,  including 
information  on  testing  protocols. 

The  manufacturer  will  be  able  to 
provide  the  information  directly  to  a 
government  web  site  via  the  Internet  or 
provide  electronic  or  paper  copy  of  the 
information  to  FDA  for  inclusion  in  the 
web  site  data  base.  Government 
agencies,  as  well  as  health  care  facilities 
and  the  general  public,  will  have  access 
to  the  web  site  and  will  use  the 
information  to  assess  currently  owned 
equipment  as  well  as  to  evaluate 
potential  acquisitions.  The  posting  of 
information  on  compliant  products  is 
designed  to  provide  health  care  facilities 
with  a  positive  statement  as  to  the  status 
of  compliant  products. 
Respondents:  Manufacturers  of  Year 
2000-vulnerable  medical  devices  and 
scientific  laboratory  products. 
FDA  estimates  the  burden  of  this 
collection  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden' 


No.  of  Respondents 


Annual 

Frequency  per 

Response 


Total  Annual 
Responses 


Hours  per 
Response 


Total  Hours 


3,500 


1 


3,500 


12 


42,000 


There  are  no  c4>'tal  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


FDA  mailing  lists  as  well  as 
experience  with  me  data  base  on 
noncompliant  products  were  used  to 
estimate  the  number  of  manufacturers 
who  would  be  subject  to  this  collection. 
Based  on  experience  with  submissions 
to  the  noncompliant  product  data  base 
as  well  as  the  estimated  number  of  Year 
2000-vulnerable  biomedical  products, 
FDA  estimates  tHat  it  will  take 


manufacturers  an  average  of  12  hours  to 
collect,  prepare,  and  submit  the 
requested  information.  These  estimates 
include  allowance  for  variance  in  the 
number  of  compliant  products  to  be 
reported  by  a  manufacturer. 


\ 


Dated:  January  13, 1999. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  99-1507  Filed  1-21-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Program  Exclusions:  December  1998 

agency:  Onice  of  Inspector  General, 
HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  December  1998, 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or       ■*> 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  and  all  Federal 
Health  Care  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 


Subject,  city,  state 


Effective 
date 


PROGRAM-RELATED  CONVICTIONS 


ABIR,  FEREYDOON 

01/20/1999 

KINGS  POINT.  NY 

AL-CARE.  C  S  W.  P  C 

01/20/1999 

ALBANY,  NY 

BAYLISS,  CX)LIN  E  

01/20/1999 

DOVER,  OH 

BOONE.  JENNIFER  

01/20/1999 

DAVISBORO,  GA 

BURKE-BAILEY.  SARAH  

01/20/1999 

FLINT,  Ml 

CANASI  MANUEL  D 

01/20/1999 

MIAMI.  FL 

CARLETON.  TIMOTHY  B  

01/20/1999 

HUDSON.  NY 

DARMARAJAH.  MUTTAIYA 

01/20/1999 

PANAMA  CITY,  FL 

DIXON.  ROBIN  

01/20/1999 

COLLEGE  PARK.  GA 

DUDLEY,  TAWANDA  DENEAN 

01/20/1999 

MAYSVILLE,  NC 

FULBRIGHT,  PAUL  JR  

01/20/1999 

WILLIAMSTON,  SC 

GARRETT  JAMES  A  

01/20/1999 

AVERILL  PARK.  NY 

HALL.  EDWIN  P  JR 

01/20/1999 

DECATUR.  GA 

JAMES  ROBERT  E  

01/20/1999 

SPRINGFIELD.  NJ 

KABAT.  DOUGLAS  S 

01/20/1999 

Subject,  city,  state 

Effective 
date 

NISKAYUNA,  NY 

LEWIS,  RICKIE 

01/20/1999 

DECATUR.  GA 

LORING.  W  BRUCE 

01/20/1999 

CATSKILL.  NY 

MARSHALL,  GARY  

01/20/1999 

LEWISBURG.  PA 

MARTINEZ,  ROXANNA 

01/20/1999 

SANDERSON,  FL 

MATHIS,  ALBERT  F 

01/20/1999 

COLLEGE  PARK.  GA 

MAYNARD,  PATRICIA  

01/20/1999 

ATLANTA.  GA 

MCGRATH,  MARY  ANN  

01/20/1999 

CLAVERICK.  NY 

MEREDITH,  ELISA  B  

01/20/1999 

HUDSON,  NY 

MEREDITH,  WINDY  JO  

01/20/1999 

SIOUX  CITY,  lA 

NHML,  INC  

01/20/1999 

NEW  PHILADELPHIA.  OH 

ORLANDO  FAMILY  PRACTICE 

01/20/1999 

ORLANDO.  FL 

PINKERTON,  RAYMOND  H 

01/20/1999 

WESTERVILLE.  OH 

RECOVERY  COUNSELING 

ASSOC.  INC  

01/20/1999 

HUDSON,  NY 

SAN  JUAN,  RAFAEL 

01/20/1999 

RIVERDALE,  NY 

SIMMONS,  JENNIFER  

01/20/1999 

GLEN  ALLEN.  VA 

SOLOMON,  ROBERT  L  

01/20/1999 

DECATUR.  GA 

STEFFEN  APRIL 

01/20/1999 

PHOENIX.  AZ 

THOMAS  MARVIN  D 

01/20/1999 

CLEVES,  OH 

USA  MEDICAL  SYSTEMS.  INC 

01/20/1999 

CINCINNATI,  OH 

VACCA.  ALBERTO  H 

01/20/1999 

SANDERSON,  FL 

WOLFE  JANE  

01/20/1999 

QUEENS  VILLAGE,  NY 

PATIENT  ABUSBNEQLECT  CONVICTIONS 


ASAY,  JAMI  

01/20/1999 

GLENDIVE.  MT 

BAINES.  DAISY  L 

01/20/1999 

MULLINS,  SC 

BARLOW.  CARLO  PEDRO 

01/20/1999 

HARTSVILLE,  SC 

BRAGA  DJALMA  .„ 

01/20/1999 

COLUMBIA,  SC 

CHILDS  KAREN  1  

01/20/1999 

COLUMBUS.  OH 

FRIERSON,  LATONDRA 

QUINISE 

01/20/1999 

MANNING,  SC 

FRIX  MATTHEW  ERIC 

01/20/1999 

FORT  GIBSON.  OK 

GOTTO,  KATHLEEN  C  

01/20/1999 

CASTANA.  lA 

GRAY,  JEANETTE  C  

01/20/1999 

KINGSTREE.  SC 

IVORY,  GREGORY  

01/20/1999 

N  CHARLESTON.  SC 

JACKSON,  CYNTHIA  DIANE  ... 

01/20/1999 

TACOMA,  WA 

JOHNSON.  ROCHELLE 

01/20/1999 

ATLANTA,  GA 

JOHNSON.  GARNETTA 

01/20/1999 

Subject,  city,  state 

Effective 
date 

AKRON,  OH 
KOUSSANDIANOS,  PAUL  G  ... 

ROCKY  RIVER,  OH 
PRESTON, TONYA  D  

01/20/1999 
01/20/1999 

FLORENCE.  SC 
PRYOR  JOHN  H    

01/20/1999 

CLEVELAND.  OH 
RICHMOND,  CHARLENE  R 

SALEM,  OH 
ROBERTS,  KATIE  L 

01/20/1999 
01/20/1999 

DARLINGTON.  SC 
ROTHFUSS,  MATTHEW  

01/20/1999 

MUMFORD.  NY 
STEARNS  MICHAEL  Q 

01/20/1999 

VIENNA.  VA 

CONVICTION  FOR  HEALTH  CARE  FRAUD 

ELLIS-WHITING, 

MARGUEARITE  

PORT  GIBSON.  MS 
VIDA  ALAIN  MARTIN  

01/20/1999 
01/20/1999 

PACIFIC  PALISADES,  CA 

CONTROLLED  SUBSTANCE  CONVICTIONS 


KELLER,  RODNEY  A 

01/20/1999 

TIFFIN.  OH 
SANO,  DAVID  P 

01/20/1999 

ALLIANCE.  OH 

LICENSE  REVOCATION/SUSPENSION/ 
SURRENDERED 


AHERN.  EDMUND  FRANCIS 

JR  

01/20/1999 

SHREWSBURY,  MA 

AKIN-FERGUSON,  CAROL  

01/20/1999 

KNOXVILLE.  IL 

ALLISON,  BETH  

01/20/1999 

SANTA  ROSA,  CA 

ANDERSON,  JOHN  POWELL 

01/20/1999 

WAYNESBORO,  VA 

ANDROES  JACOB  JR  

01/20/1999 

ESPANOLA,  WA 

ASLAM,  KHALID  S  

01/20/1999 

ISLAMABAD,  PAKISTAN 

BARTSCHI,  LARRY  ROGER  ... 

01/20/1999 

CHICO,  CA 

BENNETT  GINA  LIN  

01/20/1999 

GLENN  ALLEN.  MS 

BILLINGS,  LORI  D  -... 

01/20/1999 

NEW  ALBANY.  MS 

BLACKMON,  LOLA  MAE  

01/20/1999 

JACKSON.  MS 

BLUNT  LINDA  C 

01/20/1999 

GRANITE  CITY.  IL 

BOURLAND.  GINA  

01/20/1999 

CARBONDALE.  IL 

BOYER,  CATHY  

01/20/1999 

SPRINGFIELD.  IL 

BREAKFIELD.  ELIZABETH  B  .. 

01/20/1999 

COLUMBIA,  MS 

BUCK  HARPER  J  

01/20/1999 

129010  MOSCOW  RUSSIA, 

BURKS.  DELLAREE » 

01/20/1999 

CHICAGO,  IL 

BUTLER,  PAMELA  SUE 

BOYLE  

01/20/1999 

GRAND  ISLAND,  NE 

CARR,  TERESA  M  

01/20/1999 

DES  MOINES,  lA 

CHEEK,  JOHN  C 

01/20/1999 
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Subject,  cJtv 


,  state 


ALAN 


MV 


rx 


SHAKER  HTS.  OH 
CHUANG.  FRANC  S  C 

TAICHUNG.  TAiyVAN 
COOK,  DAVID  C 

WHITTIER,  CA 
DAGLE,  CHARLE^  L 

FORT  DODGE,  A 
DANN,  ELIZABETIJ)  A 

ELDORADO,  IL 
DAVIES.  JOSEPH 

CARSON  CITY, 
DE  LEON,  JOSE  I^ANUEL 

APO  AA, 
DUNN,  JACK  III  .. 

LUBBOCK,  TX 
EASSA,  JOSEPH 

CARSON  CITY, 
EMBRY,  CAROLYI|J  JOYCE 

KILLEEN,  TX 
ESTRADA,  ENRIQiJE  REYES 

JR  

SAN  ANTONIO, 
FADUL,  OSCAR  V 

HUNTSVILLE,  A  . 
FAGBEYIRO,  BRIDGET  lYABO 

ARLINGTON,  T> 
FISHER,  MATTHEyV 

COLUMBUS,  Oh 
GADDY,  SARA  (S4LLY)  M 

BILOXI,  MS 
GADEK.  JAMES  E 

COLUMBUS,  Oh 
GIAMETTE.  JILLAI  lA 

NEW  HAVEN,  C 
GIARRATANO,  SAMUEL 

WESTERN  SPR^IGS.  IL 
GIBBS,  JOHNNA  C 

ALTON,  IL 
GRAVES,  JOSEPH  P 

SAN  DIEGO,  CA 
GRAY,  JOHN  E 

LAS  VEGAS,  NV 
GREEN,  JERRY  D^LE 

GRAHAM.  TX 
GRIFFITH.  REBECCA  JO 

MARION,  lA 
HALABE,  STUART 

WOODLAND  HIULS, 
HARRIS,  PATRICIA  R 

CHICAGO,  IL 
HART,  ELIZABETH 

ANKENY,  lA 
HERSKOWITZ,  RONALD 

N  ANDOVER,  M;  i 
HILLS,  WILLIAM  T 

WETHERSFIELCI.  CT 
HOLLINS,  MARVIN 

SEATTLE,  WA 
HOOPER,  SHELLEY 

LAS  VEGAS,  NV 
HUGOS,  MICHAEL 

MADISON,  MS 
HUNTWORTH,  RIOHARD 

TERRE  HAUTE. 
HUSS,  GREGORY 

SPRINGFIELD, 
JANES,  JAMES  P/*JL 

CAMARILLO,  CA 
JOHNSON,  BRENQA 

COLLETTE  

OAKLAND,  CA 
JOHNSON,  ROSA  OOODE 

PROSPECT,  VA 
JONES,  GWYN 


Effective 
date 


Subject,  city,  state 


CA 


N 

K  . 


I!. 


DEWAYNE 


01/20/1999 
01/20/1999 
01/20/1999 
01/20/1999 
01/20/1999 
01/20/1999 
01/20/1999 
01/20/1999 
01/20/1999 

01/20/1999 
01/20/1999 
01/20/1999 
01/20/1999 
01/20/1999 
01/20/1999 
01/20/1999 
01/20/1999 
01/20/1999 
01/20/1999 
01/20/1999 
01/20/1999 
01/20/1999 
01/20/1999 
01/20/1999 
01/20/1999 
01/20/1999 
01/20/1999 
01/20/1999 
01/20/1999 
01/20/1999 
01/20/1999 
01/20/1999 
01/20/1999 

01/20/1999 
01/20/1999 
01/20/1999 


AURORA,  IL 
JOYNER,  DEBBIE  P  

COLLINSVILLE,  MS 
KAMSON,  ADETOKUNBO  

MANHATTAN  BEACH,  CA 
KEYS,  ANNA  M  

CHICAGO,  IL 
KIFFMEYER,  RITA  A  

STERLING,  IL 
KOTT,  JOHN  R 

LA  GRANGE  PARK.  IL 
KRAFT,  RUTH  

CHICAGO,  IL 
KRAMER,  ANGELA  M 

NORRIDGE,  IL 
LABROAD,  DAVID 

SUFFIELD,  CT 
LAWSON,  J  D 

PARADISE  VALLEY,  AZ 
LAYCHAK,  CORRINE  J  

COLORADO  SPRGS.  CO 
LETH,  ROBERT  G 

MAY  CITY.  lA 
LEWIS,  KIMBERLY  C 

SPRINGFIELD,  OH 
LOW,  DARREN  W 

ELK  GROVE  VILLAGE.  IL 
LUNA,  BONNY  

SUNNYVALE,  CA 
LYON,  BETHANY  

DELTONA.  FL 
MAHAFFEY.  RACHAEL  A 

GRINNELL.  lA 
MALONE,  TERESAH 

HOUSTON.  TX 
MARKHAM,  PAMELA  JEAN  .. 

AURORA,  CO 
MARSHALL,  JEANIE  JO  

PERRY,  lA 
MARSHALL,  SEAN  K  '. 

IRVINE,  CA 
MARTENSEN,  KARRI  

SPARKS,  NV 
MASON,  JEFFREY  P  

WESTERVILLE,  OH 
MCCAIN.  DAN  L  

HOLLYWOOD,  CA 
MCCARTY,  MATTIE  L 

MERIDIAN,  MS 
MCCAUL.  BRAD  J 

RED  BLUFF,  CA 
MEYER,  RONALD  E  

NORRIDGE.  IL 
MILAM,  JOAN  P  

FRANKLIN,  MA 
MIRIZIO,  SHARYN  

SOUTHINGTON,  CT 
MITCHELL.  JERRY  III  

LUCEDALE,  MS 
MONGOLD.  DOROTHY  P 

STAFFORD,  VA 
MOORE,  DANIELLE  L 

DUNDAS,  VA 
MORALES,  PAUL  W  

WEST  COVINA.  CA 
MORO,  JOHN  D  

CHRISTOPHER.  IL 
MUNDT,  DONNA  E  

DIETERICH,  IL 
MYLES,  MARY  V 

LUMBERTON.  MS 
NEWMAN,  CASIE  CHARLENE 

BILOXI,  MS 
NNANJI.  JOSHUA  E 


Effective 
date 


01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 

01/20/1999 


Subject,  city,  state 

Effective 
date 

CLINTON,  lA 

NOVAK,  GARY  CHARLES  

01/20/1999 

PARK  RIDGE,  IL 

O'CONNOR,  PATRICK  D  

01/20/1999 

BREA,  CA 

OLMSTEAD,  BRUCE  ALLEN  ... 

01/20/1999 

APPLE  VALLEY.  CA 

PASION,  EMEDITA  

01/20/1999 

LAS  VEGAS.  NV 

PELLES,  JUNE  

01/20/1999 

LAS  VEGAS,  NV 

PETERSEN  VELMA  E 

01/20/1999 

ENCINITAS,  CA 

PETTY,  LISA  R 

01/20/1999 

SACRAMENTO.  CA 

PHALSAPHIE,  MANSOUR  

01/20/1999 

HENDERSON,  KY 

PIERCE.  PAMELA  S  

01/20/1999 

WINDSOR,  VA 

POSTEN,  HOWARD  ALAN  

01/20/1999 

CLOVIS,  CA 

RANGASWAMY,  AWARI  

01/20/1999 

PIKEVILLE,  KY 

REPERTINGER.  SUSAN  K 

01/20/1999 

CORALVILLE,  lA 

RICHARDS.  CHARLES  A  

01/20/1999 

MOREHEAD  CITY.  NC 

RILEY,  VIRGIL  THOMAS  

01/20/1999 

W  DES  MOINES,  lA 

RODERICK,  MARGARET  

01/20/1999 

BEVERLY,  MA 

SADLER,  TONIA  E 

01/20/1999 

BOLINGBROOK,  IL 

SALAZAR.  GENARO  L 

01/20/1999 

MT  PLEASANT.  lA 

SANTIZO,  SABINA  DOROTHY 

01/20/1999 

NOVATO.  CA 

SARNO-KRISTOFITS.  DOLO- 

RES M  

01/20/1999 

PERKASIE,  PA 

SCHER,  STEPHEN  BARRY 

01/20/1999 

LINCOLNTON,  NC 

SCHUTZ.  DAVID  CHARLES  .... 

01/20/1999 

ATLANTA.  GA 

SEGOVIA.  RICHARD  LAW- 

RENCE   

01/20/1999 

RIVERSIDE.  CA 

SHAHID.  SYED  IQBAL 

HUSSAIN  

01/20/1999 

LOMITA.  CA 

SHANNON,  CHARLOTTA  

01/20/1999 

HAZELHURST.  MS 

SHEARY,  JOHN  E 

01/20/1999 

GOSHEN.  IN 

SHORE.  JANET 

01/20/1999 

WINSTON-SALEM.  NC 

SMITH.  BEVERLEE 

01/20/1999 

LAS  VEGAS.  NV 

SNEED.  CAMILLE  MARIE  

01/20/1999 

ARLINGTON,  TX 

SOSA,  RODOLFO  JR  

01/20/1999 

OCEANSIDE.  CA 

SPELLMAN,  MELISSA  B  

01/20/1999 

NORTHBROOK.  IL 

STARR,  MARY  E 

01/20/1999 

GAHANNA,  OH 

STEWART,  JANICE  

01/20/1999 

OLIVE  BRANCH.  MS 

STIMAC.  JANET  L 

01/20/1999 

DANVILLE.  IL 

STRELKA,  EUGENE  P 

01/20/1999 

SALEM. VA 

TACKETT.  GRANVILLE  E 

01/20/1999 
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Subject,  city,  state 

Effective 
date 

NEWPORT  NEWS,  VA 

TARAVAT  MARY  L 

01/20/1999 

SKOKIE,  IL 

TAYLOR,  JENNIFER  LYNN  

01/20/1999 

ROANOKE,  VA 

THOMPSON.  HAROLD  C  

01/20/1999 

MERIDIAN.  MS 

TIGUE  PATRICIA  L 

01/20/1999 

HAZEL  CREST.  IL 

TINDLE.  CHRISTINA 

WILBANKS 

01/20/1999 

BETHEL  SPRINGS.  TN 

TOLLIVER.  PETRICH 

01/20/1999 

PORTSMOUTH.  VA 

TRAHAN  DALE  B  

01/20/1999 

SCHAUMBURG,  IL 

VINEYARD,  WALTER  

01/20/1999 

GALESBURG.  IL 

VOEGTLE,  DAVID  B  

01/20/1999 

BERNARDSTON,  MA 

WADE,  NATHANIEL 

01/20/1999 

CHICAGO.  IL 

WARE.  DIANA  LYNN  

01/20/1999 

BRYAN.  TX 

WATERBURY.  TERESA 

LYNNE  

01/20/1999 

S  SIOUX  CITY,  NE 

WHITFIELD  ANGELA 

01/20/1999 

MURPHYSBORO,  IL 

WIGTON.  RICHARD  JR  

01/20/1999 

SAN  RAMON,  CA 

WILLIAMS,  OTIS  A  JR  

01/20/1999 

ENGLEWOOD,  NJ 

WOLF  DOROTHY  V 

01/20/1999 

QUINCY,  IL 

WOODS.  ROBIN  ANTIONETTE 

01/20/1999 

BURLINGTON,  NC 

WRIGHT,  JOHN  MICHAEL  

01/20/1999 

GLENDORA,  CA 

• 

YATES.  WILLIAM  M  

01/20/1999 

COLUMBIA.  SC 

ZIELINSKI.  CAROLE  M  

01/20/1999 

PARK  RIDGE.  IL 

FEDERAUSTATE  EXCLUSION/ 
SUSPENSION 


ALPHA  BETA  MEDICAL  SUP- 

PLY     

01/20/1999 

PHILADELPHIA.  PA 

COANNE  PHARMACY.  INC 

01/20/1999 

BRONX.  NY 

L  &  Z  TRANSPORTATION 

01/20/1999 

EDISON,  NJ 

QAYYUM.  ABDUL  

01/20/1999 

BRONX.  NY 

SCHMAEVICH.  BETTA  

01/20/1999 

BROOKLYN,  NY 

SCHMEHL.  ROLAND  MAL- 

COLM   

01/20/1999 

WESTBROOK,  ME 

T  J  &  E  SALES  &  SERVICES 

CORP  

01/20/1999 

NEW  YORK.  NY 

YIH,  JOY 

01/20/1999 

NEW  YORK.  NY 

YIH,  TEDDY 

01/20/1999 

NEW  YORK,  NY 

ZELTSER.  LAZAR  

01/20/1999 

Subject,  city,  state 


EDISON,  NJ 


Effective 
date 


OWNED/CONTROLLED  BY  CONVICTED/ 
EXCLUDED 


GARY  MARSHALL  &  ASSOCI- 

ATES   

01/20/1999 

MARIETTA,  GA 

GEORGIA  COMMUNITY  HELP 

CENTER 

01/20/1999 

MARIETTA,  GA 

P  &  D  SURGICAL,  INC  

01/20/1999 

NEW  HAVEN,  CT 

PREFERRED  MEDICAL 

EQUIPMENT 

01/20/1999 

TAMPA,  FL 

PREFERRED  MEDICAL,  INC  .. 

01/20/1999 

ATLANTA,  GA 

PREVENTIVE  MEDICENTER. 

INC  

01/20/1999 

MIAMI.  FL 

DEFAULT  ON  HEAL  LOAN 


ALABI,  AMOS  A  

01/20/1999 

BRONX.  NY 

ATTERSON.  ALLEN  LEE  

01/20/1999 

FORTWORTH.  TX 

BEATY.  BRENDA  L 

01/20/1999 

OLATHE.  KS 

BEATY.  WILLIAM  CHRIS- 

TOPHER JR  

01/20/1999 

OLATHE,  KS 

BERRY,  SCOTT  T 

01/20/1999 

SANTA  BARBARA.  CA 

BOILLOTAT,  GARY  L 

01/20/1999 

HARVEY,  LA 

BROSSARD.  IRIS  A  

01/20/1999 

WICHITA.  KS 

BURNEY,  DAWN  W 

01/20/1999 

JACKSONVILLE.  FL 

CONN   RONALD  J  

01/20/1999 

LOVELAND,  OH 

CRANDALL.  DON  R 

01/20/1999 

HOUSTON.  TX 

CREGO.  RAYDEL  F 

01/20/1999 

ELIZABETH,  hU 

DOYLE.  TIMOTHY  P  

01/20/1999 

BELLEVUE.  WA 

DUARTE,  DAVID  ALLEN  

01/20/1999 

LOS  ANGELES,  CA 

DWIGHT,  JONATHAN  B  

01/20/1999 

ALBURQUERQUE,  NM 

ECHALK.  EDWARD  E 

01/20/1999 

STILLWATER.  OK 

FAIR   DAVID  F  

01/20/1999 

KNOXVILLE,  TN 

FISHER.  JACQUELINE  

01/20/1999 

HO  HO  KUS,  NJ 

FORD  HELEN  E  

01/20/1999 

PHILADELPHIA,  PA 

FULTON,  DEBRA 

12/08/1998 

TOLEDO.  OH. 

GALLUCCI.  DON  A  

01/20/1999 

DEDHAM.  MA 

GITTENS.  KENNETH 

ALPHONS  

01/20/1999 

WACO.  TX 

GLASSMAN.  CLIFFORD 

12/18/1998 

PASADENA.  CA. 

GRATSON,  MICHAEL  W  JR  .... 

01/20/1999 

ARLINGTON,  TX 

HAINES.  STEVEN  M  

01/20/1999 

Subject,  city,  state 

Effective 
date 

JACKSON,  NJ 

HALL.  PATRICIA  L  

01/20/1999 

FORT  WORTH.  TX 

HANSEN.  ROBERT  E  

01/20/1999 

PASADENA,  CA 

HOBOWSKY,  MARTIN  R  

12/31/1998 

CARSON  CITY,  Ml. 

IRACI   CYNTHIA  L  

01/20/1999 

CANTON,  GA 

JUSTICE,  MICHAEL  W  

01/20/1999 

BIRMINGHAM,  AL 

KEO,  DUONGVANNAK 

01/20/1999 

NORWOOD.  MA 

LACKOVIC.  MICHELLE  F  

01/20/1999 

CHARLESTOWN.  NH 

LACY, JESSE  M  

01/20/1999 

PALM  BAY,  FL 

LAURENTS.  JOHN  MARK  

01/20/1999 

PORT  NECHES.  TX 

MARTIN   BARBARA  L 

01/20/1999 

BEAUMONT,  TX 

MOORE,  DOUGLAS  B  

01/20/1999 

BbUhNDOHF.  lA 

MOSES.  ROBERT  NELSON  .... 

01/20/1999 

JACKSONVILLE.  FL 

POOLE.  CHARLES 

KAVANAUGH  

01/20/1999 

VIRGINIA  BEACH.  VA 

RAJA.  ABDULRAHMAN  A  

01/20/1999 

KANSAS  CITY.  MO 

RINKLEIB  KAREN  M 

01/20/1999 

PENN  VALLEY.  CA 

RODRIGUEZ-FEO.  CARLOS 

JOSE         

01/20/1999 

MIAMI,  FL 

ROSS-MATHIS,  JEAN  ANN  

01/20/1999 

MADISON,  AL 

SESSIONS,  DAVID  B 

01/20/1999 

TAYLORSVILLE.  UT 

SHAHRESTANI.  SHAHRIAR  .... 

01/20/1999 

ANAHEIM,  CA 

SMITH   HARRY  H  

01/20/1999 

GARY,  IN 

STIVALI,  ALFRED  M  III  

01/20/1999 

DECATUR,  GA 

SUGGS.  RONNIE  E  

01/20/1999 

ORLANDO.  FL 

TUCKER.  MICHAEL  J  

01/20/1999 

CHEROKEE.  lA 

TUCKER,  JONATHAN  L  

01/20/1999 

CHELSEA,  MA 

WHIGHAM.  GWENDOLYN  E  ... 

01/20/1999 

HOUSTON,  TX 

WILSON,  PAMELA  J  

01/20/1999 

COLUMBUS,  OH 

YOUNG.  KAREN  L  

01/20/1999 

NEW  HOPE.  PA 

ZACCAGLIN,  ANTHONY  B  

01/20/1999 

GRAND  TERRACE.  CA 

Dated:  January  11, 1999. 
Joanne  Lanahan, 

Director,  Health  Care  Administrative 
Sanctions,  Office  of  Inspector  General. 
[PR  Doc.  99-1497  Filed  1-21-99;  8:45  am) 
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DEPARTMENT  dF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Government-Owned  Inventions; 
Availability  for  Licensing 


agency:  Nationa 
Public  Health 


Institutes  of  Health, 
SeKrice,  DHHS. 


action:  Notice. 


SUMMARY:  The  in  /entions  Usted  below 
are  owned  by  age  ncies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  Ljl.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commerciaUzation  of  results  of 
federally-funded  {research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licei  ising  information  and 
copies  of  the  U.S  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  1  censing  contact  at  the 
Office  of  Techno  ogy  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard.  Suite  325,  Rockville, 
Maryland  20852-f3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disqlosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applicatiohs 

Amino-Terminus-Modified  Eosinophil- 
Derived  Neurotoxin  and  Its  Selective 
Toxicity  to  Kaposi's  Sarcoma  Cell  Line, 
KSY-1 


Dr.  Susanna  M 

L.  Newton  (H 

Serial  No.  60/1  Oi 

Licensing  Contai 

7056  ext.  206 

The  invention 


/bak  and  Dr.  Dianne 


,732  filed  02  Nov  98 
:  J.R.  Dixon;  301/496- 
-mail:  jd212g@nih.gov 
escribed  in  this  patent 
application  is  related  to  the  field  of 
cancer/HIV  there^eutics.  More 
particularly,  the  jnvention  relates  to  the 
creation  and  idei^tification  of  a 
compound  which,  in  in  vitro  assays,  is 
selectively  cytotoxic  for  Kaposi's 
sarcoma  cells  and  therefore  may  prove 
useful  for  developing  a  therapeutic 
treatment  for  Kaposi's  sarcoma.  The 
compound,  a  derivative  of  human 
eosinophil-derivtd  neurotoxin  ("EDN"), 
was  obtained  by  altering  the  mature 
EDN  protein  at  it$  amino  terminus. 
EDN,  a  ribonuclefase,  has  previously 
been  shown  to  b«  cytotoxic  when 
delivered  to  cellg  as  an  immunotoxin. 
The  EDN  derivative  of  this  patent 
application  has  been  constructed  by 
adding  to  the  NHz  terminus  of  the 
mature  EDN  protpin  the  four  (4) 
naturally-occurritig  COOH  terminal 
amino  acids  of  the  signal  sequence  of 


EDN,  SLHV.  Normall,  this  signal 
sequence  is  cleaved  fi-om  EDN  to  obtain 
the  mature,  functional  protein. 

Tissue  Microarray  For  Rapid  Molecular 
Profiling 

O  Kallioniemi,  G.  Sauter  (NHGRI) 
DHHS  Reference  No.  E-007-99/0  filed 

28  Oct  98 
Licensing  Contact:  Richard  Rodriguez; 

301/496-7056  ext.  287;  e-mail: 

rrl54z@nih.gov 

Recent  advances  in  molecular 
medicine  have  provided  new 
opportunities  to  understand  cellular  and 
molecular  mechanisms  of  disease  and  to 
select  appropriate  treatment  regimens 
with  the  greatest  likelihood  of  success. 
The  clinical  application  of  novel 
molecular,  genetic  and  genomic 
discoveries  has  been  impeded  by  the 
slow  and  tedious  process  of  evaluating 
biomarkets  in  large  numbers  of  clinical 
specimens.  The  present  invention 
provides  a  method  of  high-throughput 
molecular  profiling  of  very  large 
numbers  of  tissue  specimens,  such  as 
tumors,  with  minimal  tissue 
requirements.  This  procedure  provides  a 
target  for  rapid  parrallel  analysis  of 
biological  and  molecular  characteristics 
(such  as  gene  dosage  and  expression) 
from  himdreds  of  morphologically 
controlled  tumor  specimens.  Multiple 
sections  can  be  obtained  from  such 
tissue  microarrays  ("tissue  chips")  so 
that  each  section  contains  hundreds  or 
thousands  of  different  tissue  specimens 
that  maintain  their  assigned  locations. 
Different  in  situ  analyses,  such  as 
histological,  immunological,  or 
molecular,  are  performed  on  each 
section  to  determine  the  frequency  and 
significance  of  multiple  molecular 
markers  in  a  given  set  of  tissues.  This 
method  can  also  be  combined  with 
other  technologies  such  as  high- 
throughput  genomics  surveys  using  NA 
microarrays.  DNA  microarrays  enable 
analysis  of  thousands  of  genes  from  one 
tissue  specimen  in  a  single  experiment, 
whereas  the  tissue  microarrays  make  it 
possible  to  analyze  hundreds  or 
thousands  of  tissue  specimens  in  a 
single  experiment  using  a  single  gene  or 
protein  probe.  Together  the  DNA  and 
tissue  microarray  technologies  will  be 
very  powerful  for  the  rapid  analysis  of 
markers  associated  with  disease 
prognosis  or  therapy  outcome. 

Inhibitors  of  Formation  of  Protease 
Resistant  Prion  Protein 

B  Chesebro,  B  Caughey,  J  Chabry,  S 

Priola  (NIAID) 
Serial  No.  09/128,450,  filed  03  Aug  98 
Licensing  Contact:  George  Keller;  301/ 

496-7735  ext.  246;  e-mail: 

gk40j@nih.gov. 


The  current  invention  provides 
peptides  and  pharmaceutical 
compositions  that  are  useful  to  inhibit 
formation  of  protease  resistant  prion 
proteins  (PrPres)  such  as  the  PrPres 
associated  writh  transmissible 
spongiform  encephalopathies  (TSE). 
Certain  synthetic  peptides  which 
incorporate  the  most  amyloidogenic 
region  of  the  PrP  protein  can  inhibit  the 
formation  of  PrPres  under  conditions 
where  it  would  otherwise  be  formed. 
Such  specific  inhibition  of  the 
formation  of  PrPres  may  prevent  or  slow 
the  deposition  of  amyloid  deposits  in 
the  tissues  of  animals  that  have  been 
exposed  to  a  TSE  or  are  suffering  from 
a  neurodegenerative  disorder  having  the 
characteristics  of  a  spongiform 
encephalopathy.  For  more  information, 
see  Chabry,  Jr.  et  al.  (1998)  Specific 
Inhibition  of  in  vitro  Formation  of 
Protease-Resistent  Prion  Protein  by 
Specific  Peptides,  /.  Biol.  Chem.  273, 
13203-13207. 

Transcriptional  Activation  of  the  C-Mos 
Oncogene  Is  Associated  With  Disease 
Progression  in  HIV  Infection 

DI  Cohen  (NCI) 

Serial  No.  60/093,121  filed  15  Jul  98 

Licensing  Contact:  George  Keller;  301/ 

496-7735  ext.  246;  e-mail: 

gk40j@nih.gov 

the  current  invention  provides 
methods  of  diagnosing  and  staging 
pathogenic  lentivirus  infections, 
specifically  HIV,  by  detecting  activation 
of  the  c-mos  gene.  The  binding  of  the 
HTV  envelope  glycoprotein,  during  cell- 
cell  infection,  to  CXC  chemokine 
receptors,  leads  to  transcriptional 
activation  of  the  c-mos  gene.  The 
invention  also  provides  a  method  for 
treating  a  cell  proliferative  disorder 
associated  with  c-mos  activity,  such  as 
HIV  inspection,  by  treating  a  subject 
having  the  disorder  with  a  composition 
that  regulates  c-mos  activity  or 
expression.  In  addition,  compounds  that 
modify  c-mos  express  in  specific  cells 
can  be  identified,  using  this  invention. 

The  HFV  co-culture  system  can  be 
used  to  initiate  c-mos  dependent  cell 
death.  Death  in  this  system  is  dependent 
on  the  level  of  c-mos  induction. 
Pharmacological  agents  that  either  also 
induce  c-mos,  or  stabilize  c-mos 
following  its  induction,  would 
accelerate  this  death  process.  Therefore, 
this  technology  defines  a  method  of 
screen  for  novel  anti-proliferative  drugs 
capable  of  interacting  with  this  unique 
c-mos  death  pathway. 

P2-Microglobulin  Fusion  Proteins  and 
High  Afifinity  Variants 

RK  Ribaudo,  M  Shields  (NQ) 
Serial  No.  60/088,813  filed  10  Jun  98 
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Licensing  Conact:  Peter  Soukas;  301/ 

496-7056  ext.  268;  e-mail: 

psl93c@nih.gov 

This  invention  concerns  fusion 
proteins  comprising  O2M),  a  component 
of  the  MHC-1  complex,  and 
immunologically  active  proteins  such  as 
the  co-stimulatory  molecule  B7.  The 
fusion  proteins,  and  nucleic  acids 
encoding  them,  have  broad  utility 
activating  Cytotoxic  T  Lymphocytes 
(CTLs)  against  viruses  and  tumors.  The 
fusion  proteins  locate  to  the  surface  of 
MHC-1  expressing  cells.  They  may  be 
used  as  adjuvants  to  enhance  the 
efficacy  of  MHC-1  binding  peptides, 
from  viruses  or  cancer  antigens,  as 
vaccines.  The  fusion  proteins  can  be 
used,  in  vivo  or  ex  vivo,  to  enhance  the 
immunogenicity  of  cancer  cells  to  cause 
their  destruction  by  the  immune  system. 
B7-P2M  is  as  effective  at  co-stimulating 
T-cells  in  comparison  to  anti-CD28 
monoclonal  antibodies,  whereas  wild- 
type  p2M  is  ineffective  at  co-stimulating 
T-cells.  In  addition,  B7-P2M  induces 
better  recognition  and  killing  of  tumor 
cell  lines  compared  to  wild-type  ^M. 
Another  aspect  of  the  invention  is  a 
mutant  himian  pzM  that  binds  MHC-1 
with  higher  affinity  than  wild-type  P2M. 
It  can  be  used  in  place  of  wild-type  ^M, 
including  in  the  fusion  proteins,  to 
greater  effect. 

Disubstituted  Lavendustin  a  Analogs 
and  Pharmaceutical  Compositions 
Comprising  the  Analogs 

VL  Narayanan,  EA  Sausville,  G  Kaur,  R 

Varma  (NCI) 
Serial  No.  60/076,330  filed  27  Feb  98 
Licensing  Contact:  Girish  Barua;  301/ 

496-7056  ext.  263;  e-mail: 

gbl8t@nih.gov 

The  invention  discloses  lavendustin 
A  analogs  that  are  protein  tyrosine 
kinase  (PTK)  inhibitors  having 
antiproliferative  activity.  A  preferred 
compound,  based  on  in  vivo  biological 
activity,  is  4'-adamantylmethylbenzoate- 
1  '-N-1 ,4-dihydroxybenzy  lamine. 
Pharmaceutical  compositions 
comprising  effective  amounts  of 
lavendustin  are  also  covered;  such 
compositions  also  may  comprise  other 
active  ingredients  and  other  materials 
typically  used  in  such  pharmaceutical 
formulations. 

These  compounds  and  compositions 
of  the  invention  may  be  used  for  treating 
subjects  to,  for  example,  inhibit  the 
proliferation  of  living  cells  for  treatment 
of  proliferative  diseases. 

Oligodeoxyribonucleotides  Comprising 
O  ^-Benzylguanine  and  Their  Use 

R  Moschel  et  al.  (NQ) 

Serial  No.  09/023,726  filed  13  Feb  98 


Licensing  Contact:  Girish  Barua;  301/ 

496-7056  ext.  263;  e-mail: 

gbl8t@nih.gov 

The  invention  provides  single- 
stranded  oligodeoxyribonucleotides 
which  are  more  potent  than  06- 
benzylguanine  in  inactivating  human 
O  *-alkylguanine-DNA  alkyltransferase 
(AGT).  libe  oligodeoxyribonucleotides 
comprise  from  about  5  to  11  bases,  at 
least  one  of  which  is  a  substituted  or  an 
unsubstituted  O  *-benzylguanine.  The 
oligodeoxyribonucleotides  have  several 
advantages  over  0*-benzylguanine. 
They  can  inactivate  mutant  human 
AGTs  that  are  either  not  inactivated  or 
incompletely  inactivated  by  O*- 
benzylguanine.  They  have  greater 
solubility  in  water  than  O*- 
benzylguanine,  and  they  react  much 
more  rapidly  with  AGT  than  does  O  *- 
benzylguanine.  The  invention  also 
provides  compositions  comprising  such 
oligodeoxyribonucleotides.  In  addition, 
the  invention  provides  a  method  of 
enhancing  the  effect  of  antineoplastic 
alkylating  agents  that  alkylate  the  O* 
position  of  guanine  residues  in  DNA  for 
the  chemotherapeutic  treatment  of 
cancer  in  a  mammal. 

Shielded  Ultrasound  Probe 

H  Wen,  E  Bennett  (NHLBI) 

DHHS  Reference  No.  E-01 7-98/0  filed 

12  Nov  97 
Licensing  Contact:  John  Fahner-Vihtelic; 

301/496-7735  ext.  270;  e-mail: 

jf36z@nih.gov 

The  invention  relates  to  the  recently 
developed  imaging  method  called  Hall 
Effect  Imaging  (HEI).  HEI  involves  the 
use  of  a  magnetic  field  and  electrical  or 
ultrasound  pulses  applied  to  an  object 
to  generate  an  image  of  the  object.  HEI 
has  the  potential  to  become  a  novel 
medical  imaging  technique,  revealing 
features  not  seen  in  existing  imaging 
methods.  Performing  HEI  with 
conventional  ultrasound  transducers  is 
difficult  due  to  electrical  interference, 
though.  The  present  invention  is  a 
design  for  an  ultrasonic  transducer 
which  overcomes  these  difficulties.  This 
design  may  be  made  as  a  modification 
of  a  commercial  ultrasound  probe, 
thereby  lowering  the  cost  of 
development  and  production. 

Methods  for  Use  of  Interleukin-4  (IL-4) 
and  Tumor  Necrosis  Factor-Alpha 
(TNF-«)  To  Treat  Human 
Immunodeficiency  Virus  (HTV) 
Infection 

George  N.  Pavlakis,  Antonio  Valentin, 

Barbara  K.  Felber  (NCI) 
DHHS  Reference  No.  E-160-96/1  filed 

18  Sep  98  (claiming  priority  of  U.S. 

Provisional  60/059,359  filed  19 

September  1997) 


Licensing  Contact:  J.  Peter  Kim,  301/ 
496-7056  ext.  264;  e-mail: 
jkl41n@nih.gov 

AIDS  (acquired  immunodeficiency 
syndrome),  first  reported  in  the  United 
States  in  1981,  has  become  a  worldwide 
epidemic,  crossing  al!  geographic  and 
demographic  boundaries.  More  than 
475,000  cases  of  AIDS  have  been 
reported  in  the  United  States  since  1981 
and  more  than  295,000  deaths  have 
resulted  in  the  U.S.  from  AIDS.  Over  1.5 
million  Americans  are  thought  to  be 
infected  with  HIV  (human 
immunodeficiency  virus),  the  causative 
agent  of  AIDS. 

The  subject  invention  relates  to  the 
interactions  of  the  cytokines, 
interleukin-4  (II-r-4)  and  tumor  necrosis 
factor  alpha  (TNF-a),  with  HIV  and  HIV 
targets  in  the  body.  The  invention 
provides  methods  for  characterizing 
isolates  of  HIV  according  to 
susceptibility  to  the  viral  replication 
inhibiting  effects  of  IL-4  and  methods 
for  use  of  TNF-a,  IL-4,  IL— 4  analogs, 
and/or  inhibitors  of  IL-4  to  treat 
patients  infected  with  specific  isolates 
of  HIV.  The  methods  include  a  method 
for  determining  the  prognosis  of  a 
patient  infected  with  HIV,  a  method  for 
down-regulating  CCR5  expression  in  a 
cell,  and  methods  for  treating  patients 
infected  with  CCR5  dependent  isolate  of 
HIV  or  CXCR4  dependent  isolate  of  HIV. 

Novel  FUSE-Binding  Protein  and  cDNA 

DL  Levens,  RC  Duncan,  MI  Avigan  (NCI) 
U.S.  Patent  5,580,760  issued  03  Dec  96; 

U.S.  Patent  5,734,016  issued  31  Mar 

98;  PCT/US97/21679  filed  21  Nov  97 
Licensing  Contact:  Richard  Rodriguez; 

301/496-7056  ext.  287;  e-mail: 

rrl54z@nih.gov 

This  invention  includes  the  gene 
sequence  for  a  novel  proto-oncogene 
binding  protein  that  is  valuable  for 
studying  the  regulation  of  genes 
responsible  for  transforming  normal 
cells  to  cancer  cells.  The  c-myc  proto- 
oncogene  plays  a  central  role  in  normal 
cell  proliferation  and  programmed  cell 
death;  factors  that  inhibit  its  expression 
thus  contribute  to  the  formation  of  a 
variety  of  tumors.  This  newly  isolated 
gene  sequence  encodes  a  protein  that 
binds  to  the  far-upstream  element 
(FUSE)  of  the  c-myc  gene,  which  has 
been  showTi  to  be  required  to  its 
maximal  transcription.  The  FUSE- 
binding  protein  gene  sequence  may  be 
used  to  analyze  mutations, 
translocations,  and  other  genetic 
derangements  that  are  associated  with 
abnormalities  of  the  FUSE  protein  or  c- 
myc  expression.  Such  DNA  probes  also 
may  be  useful  for  diagnosing  a  variety 
of  physiologic  and  pathologic 
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conditions,  su(^  as  the  transformation 
of  normal  cellsjto  tumor  cells.  The 
FUSE-binding  protein  also  may  be  used 
for  developing  tnAbs  that  can  be  used  to 
detect  and  quantitate  the  protein  in 
biologic  samples. 

Fluorescent  Hybridization  Probes  not 
Requiring  Separation  of  Products 

ME  Hawkins,  W  Pfleiderer,  MD  Davis, 

FM  Bahs  (N(tl) 
U.S.  Patent  5,5fe5,711  issued  11  Jun  96; 

U.S.  Patent  3,612,468  issued  18  Mar 

97;  DHHS  Reference  No.  E-1 55-96/1; 
PCT/US97/224(48  filed  10  Dec  97 
Licensing  Contpct:  L.  Manja  R.  Blazer; 

301/496-7036  ext.  224;  e-mail: 

mb3  79c®nih.gov 

Fluorescent  |uanosine  analogs 
(excitation  at  340  nm.  emission  at  450 
nm]  are  incorporated  into 
oUgonucleotides  through  a  native 
deoxyribose  linkage  using  automated 
DNA  synthesi^  which  allows  them  to 
base  stack  with  native  bases.  As  a  result, 
shght  changes  In  DNA  structure  can 
cause  significant  changes  in  spectral 
properties.  Th^se  compounds  are  highly 
fluorescent  as  Inonomers  in  solution, 
but  lose  intensity  in  oligonucleotides. 
The  use  of  these  fluorophores  as  hairpin 
hybridization  probes  is  based  on  the 
dramatic  fluorescence  increase  that 
occurs  upon  them  being  squeezed  out  of 
the  strand  during  annealing  where  the 
probe  has  not  been  provided  with  a 
base-pairing  partner  in  the 
complementary  strand.  The  degree  of 
increase  depends  on  the  oligonucleotide 
sequence  and  the  annealing  strands' 
concentration.  It  allows  the  detection  of 
specific  DNA  ^uences  in  a  mixture 
without  separation  of  annealed  and 
labeled  products.  These  stable  probes 
are  treated  as  formal  phosphoramidites 
during  the  DNA  synthesis  and 
subsequent  d&*blocking  procedures. 

This  research  has  been  published  in 
Nucleic  Acids  Research,  23  (1995) 
2872-2880  an^  Analytical 
Biochemistry,  |244  (1997)  86-95. 

Dated:  Januari  13, 1999. 
lack  Spiegel, 

Director.  Division  of  Technology  Development 
and  Transfer,  O]  fice  of  Technology  Transfer. 
|FR  Doc.  99-142|4  Filed  1-21-99;  8:45  ami 

BILUNG  CODE  41^-01-M 

I 
t 

DEPARTMENt  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Canoer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  {section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(6),  Title  U.S.C,  as 
amended.  The  grant  apphcations  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Shared 
Resources  for  Scientists  Outside  NQ  Cancer 
Centers. 

Dtate;  February  17, 1999. 

Time:  8:00  am  to  6:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn  Rockville,  1775 
Rockville  Pike.  Rockville,  MD  20852. 

Contact  Person:  Sherwood  Githens,  PhD, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  National  Cancer 
Institute,  Special  Review,  Referral  and 
Resources  Branch,  Executive  Plaza  North, 
6130  Executive  Boulevard,  Bethesda,  MD 
20892,  301/435-9050. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research  93.396.  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  January  14, 1999. 
LaVeme  Y.  StringBeld, 
Committee  Management  Officer,  NIH. 
(PR  Doc.  99-1427  Filed  1-21-99;  8:45  am) 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 


notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  greuit 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Acquired 
Immunodeficiency  Syndrome  Research 
Review  Committee. 

Date:  February  18-19, 1999. 

Open:  February  18, 1999,  8:00  am  to  9:00 
am. 

Agenda:  The  meeting  will  be  open  for 
discussion  of  administrative  details  relating 
to  committee  business  and  program  review, 
and  for  a  report  from  the  Director,  Division 
of  Extramural  Activities,  which  will  include 
a  discussion  of  budgetary  matters. 

pyace;  Wyndham  Washington  Hotel,  1400 
M  Street  NW,  Washington.  DC  20005-2750. 

Closed:  February  18, 1999,  9:00  am  to 
adjournment  on  February  19, 1999. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  Washington  Hotel,  1400 
M  Street  NW,  Washington,  DC  20005-2750. 

Contact  Person:  Paula  S.  Strickland,  PhD., 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID.  NIH.  Solar  Building,  Room 
4C02,  6003  Executive  Boulevard  MSC  7610, 
Bethesda,  MD  20892-7610,  301-402-0643. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health,  HHS) 

Dated:  January  14, 1999. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 
|FR  Doc  99-1425  Filed  1-21-99;  8:45  am) 
BILUNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  on  Drug 
Abuse. 

The  meeting  will  be  open  to  the 
public  as  indicated  belo.w,  with 
attendance  Umited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
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language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  of  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
appUcations,  the  disclosure  of  which 
would  constitute  a  clearly  vmwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  on  Drug  Abuse. 

Date:  February  2-3. 1999. 

Qosed:  February  2, 1999,  2:00  pm  to  5:00 
pm 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building  45,  45  Center  Drive, 
Bethesda,  MD  20892. 

Open:  February  3, 1999,  9:00  am  to 
Adjournment. 

Agenda:  This  portion  of  the  meeting  will 
be  open  to  the  public  or  announcements  and 
reports  of  administrative,  legislative  and 
program  developments  in  the  drug  abuse 
field. 

Place:  National  Institutes  of  Health, 
Natcher  Building  45,  45  Center  Drive, 
Bethesda.  MD  20892. 

Contact  Person:  Teresa  Levitin,  Phd, 
Director,  Office  of  Extramural  Program 
Review,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health.  DHHS, 
Bethesda.  MD  10892,  (301)  5554-2755. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institute  of  Health,  HHS) 

Dated:  January  14, 1999. 
La  Verne  Y.  Springfield, 
Committee  Management  Officer.  NIH. 
(PR  Doc.  99-1426  Filed  1-21-99;  8:45  am] 
BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 


provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5, 
U.S.C,  as  amended.  The  grant 
applications  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  grant  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Initial  Review  Group, 
Violence  and  Traumatic  Stress  Review 
Conmiittee. 

Date:  February  8-9. 1999. 

Time:  8:30  am  to  4:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle,  1 
Washington  Circle,  NW,  Washington,  DC 
20037. 

Contact  Person:  Mary  Sue  Krause,  MEDS, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building,  5600 
Fishers  Lane,  Room  gC-26,  Rockville,  MD 
20857,  301-443-6470. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Initial  Review  Group,  Services 
Research  Review  Committee. 

Date:  February  9-10. 1999. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn.  924  25th  Street.  N^, 
Washington,  DC  20037. 

Contact  Person:  Gerald  E.  Calderone,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NIH,  Parklawn  Building.  5600 
Fishers  Lane,  Room  9C-18,  Rockville,  MD 
20857,  301-443-1340. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Initial  Review  Group,  Clinical 
Psychopathology  Review  Conmiittee. 

Itate;  February  11-12. 1999. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn,  924  25th  Street,  NW, 
Washington,  EX:  20037. 

Contact  Person:  Jack  D.  Maser,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building,  5600 
Fishers  Lane,  Room  9C-18,  Rockville,  MD 
20857,  301-443-1340. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Initial  Review  Group,  Health 
Behavior  and  Prevention  Review  Conmiittee. 

rtote;  February  17, 1999. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  James  Hotel,  950  24th  Street, 
NW,  Washington,  DC  20037. 

Contact  Person:  Lawrence  E.  Chaitkin, 
PhD,  Scientific  Review  Administrator, 
Division  of  Extramural  Activities,  National 
Institute  of  Mental  Health,  NIH,  Parklawn 
Building,  5600  Fishers  Lane,  Room  9C-18, 
Rockville,  MD  20857,  301-443-6470. 


Name  of  Committee:  National  Institute  of 
Mental  Health  Initial  Review  Group, 
Treatment  Assessment  Review  Committee. 

Date:  February  18-19,  1999. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Henry  J.  Haigler,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building,  5600 
Fishers  Lane,  Room  9-105,  Rockville,  MD 
20847,  301-443-3367. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Initial  Review  Group.  Social 
and  Group  Processes  Review  Committee. 

Dote:  February  18-19,  1999. 

Time:  8:30  am  to  6:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Sheila  O'Malley,  MA, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building,  5600 
Fishers  Lane,  Room  9C-26,  Rockville,  MD 
20857,  301-443-6470. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Initial  Review  Group,  Mental 
Disorders  of  Aging  Review  Committee. 

Date:  February  18-19, 1999. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn,  924  25th  Street,  NW, 
Washington,  DC  20037. 

Contact  Person:  David  Chananie,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities.  National  Institute  of 
MenUl  Health,  NIH,  Parklawn  Building,  5600 
Fishers  Lane,  Room  9C-18,  Rockville,  MD 
20857,  301-443-1340. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Initial  Review  Group.  Child 
Psychopathology  and  Treatment  Review 
Committee. 

Date:  February  18-19, 1999. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue.  Chevy  Chase.  MD  20815. 

Contact  Person:  Robert  H.  Stretch,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building,  5600 
Fishers  Lane,  Room  9C-18,  Rockville,  MD 
20857,  301^43-1340. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Initial  Review  Group,  Child/ 
Adolescent  Development,  Risk,  and 
Prevention  Review  Conmiittee. 

Date:  February  18-19, 1999. 

Time:  9:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Victoria  S.  Levin,  MSW, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building,  5600 
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Fishers  Lane,  Robm  9C-26,  Rockville,  MD 
20857,  301-443-^>470. 

Name  of  Comn  littee:  National  Institute  of 
Mental  Health  In  tial  Review  Group, 
Perception  and  C  ognition  Review  Committee. 

Date:  February  lft-19. 1999. 

Time:  9:00  a.m  to  5:00  p.m. 

Agenda:  To  re\  iew  and  evaluate  grant 
applications. 

Place:  One  Waihinglon  Circle,  1 
Washington  Circje,  NW,  Washington,  EX] 
20037 

Contact  Person:  Russell  E  Martenson,  PhD, 
Scientific  RevieW  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  MIH,  Parklawn  Building.  5600 
Fishers  Lane,  Ro^m  9-101,  Rockville,  MD 
20857,  301-443-0936. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93542,  Mental  Health  Research 
Grants:  93.281.  Sfcientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  liesearch  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  lor  Research  Training, 
National  Institutes  of  Health.  HHS) 

Dated;  January' 14,  1999. 
UVerne  Y.  Strii%field, 
Committee  Mandaement  Officer,  NUi. 
IFR  Doc.  99-142^  Filed  1-21-99;  8:45  am) 

BNJJiM  COOE  414fr401-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.^.C.  Appendix  2),  notice 
is  hereby  givei^  of  a  meeting  of  the 
National  Advi^ry  Mental  Health 
Council. 

The  meeting!  will  be  open  to  the 
public  as  indidated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  tjie  meeting. 

The  meeting!  will  be  closed  to  the 
public  in  accofdance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  Itie  grant  applications 
and/or  contradt  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  infortnation  concerning 
individuals  astociated  with  the  grant 
apphcations  aiid/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Advisory 
Mental  Health  Council. 

Date:  February  4-5, 1999. 

Closed:  February  4,  1999, 10:30  am  to  5:00 
pm. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Parklawn  Building,  Conference 
Room  E,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

Open:  February  5, 1999,  8:00  am  to  2:45 
pm. 

Agenda:  Presentation  of  NIMH  Director's 
Reptort  and  discussion  of  NIMH  program  and 
policy  issues. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  6.  Bethesda,  MD  20892. 

Contact  Person:  Jane  A.  Steinberg,  PhD, 
Executive  Secretary,  Acting  Director, 
Division  of  Extramural  Activities,  National 
Institute  of  Mental  Health,  NIH,  Parklawn 
Building,  5600  Fishers  Lane,  Room  9-105, 
Rockville,  MD  20857,  301-443-3367. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  January  14, 1999. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  99-1429  Filed  1-21-99;  8:45  am) 

BILLINQ  toOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Co-Exclusive 
License:  erbB-2/HER2/ neu  Gene 
Segments,  Probes,  Recombinant  DNA 
and  Kits  for  Detection 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  HHS. 
action:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(I),  that  the  National 
Institutes  of  Health  (NIH),  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  a  co- 
exclusive  Ucense  worldwide  to  practice 
the  invention  embodied  in:  U.S.  Patent 
Application  Serial  Number  08/475,035, 
entitled  "erbB-2  Gene  Segments, 
Probes,  Recombinant  DNA  and  Kits  for 
Detection"  filed  June  7, 1995,  and  U.S. 
Patent  Application  Serial  Number  07/ 
110,791,  entitled  "Hvunan  Gene  Related 
To  But  Distinct  From  EGF  Receptor", 
filed  October  21, 1987  to  Ventana 
Medical  Systems,  Inc.,  Having  a  place  of 
business  in  Tucson,  AZ.  This 
announcement  supersedes  the  prior 


Notice  of  Intent  to  Grant  published  on 
October  19, 1998.  The  patent  rights  in 
this  invention  have  been  assigned  to  the 
United  States  America. 
DATES:  Only  written  comments  and/or 
application  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before  March 
23, 1999  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  the 
patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  license  should  be 
directed  to:  Susan  S.  Rucker,  J.D.,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville,  MD 
20852-3804;  Telephone:  (301)  496- 
7056,  ext.  245;  Facsimile:  (301)  402- 
0220. 

SUPPLEMENTARY  INFORMATION:  In  an 
effort  to  identify  genes  which  are 
associated  with  cancer,  the  invention 
described  in  these  patent  applications 
includes  a  gene,  related  to  the  epidermal 
grov«rth  factor,  now  knovtm  as  erbB-2/ 
HER2/7ieu.  Research  related  to  this  gene 
has  indicated  that  the  gene  is  implicated 
in  breast  and  other  cancers.  While  the 
amplification  of  this  gene  has  been 
demonstrated  to  have  prognostic  value 
with  respect  to  breast  cancer  additional 
development  is  needed  to  determine 
whether  or  not  the  gene  has  value  as  a 
prognostic  indicator  for  other  types  of 
cancer  or  may  serve  as  an  indicator 
which  can  be  sued  to  select  the  proper 
cotirse  of  treatment  for  breast  and  other 
cancers. 

The  prospective  co-exclusive  Ucense 
will  be  royalty-bearing  and  will  comply 
with  the  terms  and  conditions  of  35 
U.S.C.  209  and  37  CFR  404.7.  The 
prospective  exclusive  license  may  be 
granted  unless,  within  60  days  from  the 
date  of  this  pubhshed  Notice,  NIH 
receives  written  evidence  and  argument 
that  establishes  that  the  grant  of  the 
license  would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

The  field  of  use  may  be  Umited  to  the 
development  of  nucleotide-based 
diagnostic  and  prognostic  uses, 
regulated  by  the  Food  and  Drug 
Administration,  of  the  invention  for 
cancers  other  than  breast  cancer 
including,  but  not  necessarily  limited 
to,  prostate,  ovarian,  and  bladder 
cancers. 

Properly  filed  competing  applicatioas 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
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under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  January  13, 1999. 
Jac:k  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
(FR  Doc.  99-1423  Filed  1-21-99;  8:45  am) 
BILUMQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  1999  Funding 
Opportunities 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 

ACTION:  Notice  of  funding  availability. 


Activity 


Child  Mental  Health  Initiative 


Appljcatlon 
deadline 


4/21/99 


SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Mental  Health 
Services  (CMHS),  announces  the 
availability  of  FY  1999  funds  for  grants 
for  the  following  activity.  This  activity 
is  discussed  in  more  detail  under 
Section  3  of  this  notice.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  the  Guidance  for 
Applicants  (GFA)  before  preparing  an 
application. 


Estimated  funds 
availat)le 


$20-25  Million 


Estimated 

number 

of  awards 


20-25 


Project  period 


Up  to  5  yrs. 


Note:  SAMHSA  will  publish  additional 
notices  of  available  funding  opportunities  for 
FY  1999  in  subsequent  issues  of  the  Federal 
Register. 

The  actual  amount  available  for 
awards  and  their  allocation  may  vary, 
depending  on  unanticipated  program 
requirements  and  the  number  and 
quality  of  applications  received.  FY 
1999  funds  for  the  activity  discussed  in 
this  announcement  were  appropriated 
by  the  Congress  under  Public  Law  No. 
105-277.  SAMHSA "s  poHcies  and 
procedures  for  peer  review  and 
Advisory  Coimcil  review  of  grant  and 
cooperative  agreement  applications 
were  pubhshed  in  the  Federal  Register 
(Vol.  58,  No.  126)  on  July  2. 1993. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  SAMHSA  Centers' 
substance  abuse  and  mental  health 
services  activities  address  issues  related 
to  Healthy  People  2000  objectives  of 
Mental  Health  and  Mental  Disorders; 
Alcohol  and  Other  Drugs;  Clinical 
Preventive  Services;  HIV  Infection;  and 
Surveillance  and  Data  Systems. 
Potential  applicants  may  obtain  a  copy 
of  Healthy  People  2000  (Full  Report: 
Stock  No.  017-001-00474-0)  or 
Summary  Report:  Stock  No.  017-001- 
00473-1)  through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325 
(Telephone:  202-512-1800). 

General  Instructions:  Applicants  must 
use  application  form  PHS  5161-1  (Rev. 
5/96;  OMB  No.  0937-0189).  The 
application  kit  contains  the  GFA 
(complete  programmatic  guidance  and 
instructions  for  preparing  and 
submitting  applications),  the  PHS  5161- 
1  which  includes  Standard  Form  424 
(Face  Page),  and  other  documentation 


and  forms.  Application  kits  may  be 
obtained  from  the  organization  specified 
for  the  activity  covered  by  this  notice 
(see  Section  3). 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 
activity  for  which  detailed  information 
is  desired.  This  is  to  ensure  receipt  of 
all  necessary  forms  and  information, 
including  any  specific  program  review 
and  award  criteria. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  activity  (i.e.,  the  GFA) 
described  in  Section  3  are  available 
electronically  via  SAMHSA's  World 
Wide  Web  Home  Page  (address:  http:// 
www.samhsa.gov). 

Application  Submission:  Apphcations 
must  be  submitted  to:  SAMHSA 
Programs,  Center  for  Scientific  Review, 
National  Institutes  of  Health,  Suite 
1040,  6701  Rockledge  Drive  MSC-7710, 
Bethesda,  Maryland  20892-7710.* 
(*  Applicants  who  wish  to  use  express 
mail  or  courier  service  should  change 
the  zip  code  to  20817.) 

Application  Deadlines:  The  deadline 
for  receipt  of  applications  is  listed  in  the 
table  above. 

Competing  applications  must  be 
received  by  the  indicated  receipt  date  to 
be  accepted  for  review.  An  application 
received  after  the  deadline  may  only  be 
accepted  if  it  carries  a  legible  proof-of- 
mailing  date  assigned  by  the  carrier  and 
that  date  is  not  later  than  one  week  prior 
to  the  deadline  date.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing. 

Applications  received  after  the 
deadline  date  and  those  sent  to  an 
address  other  than  the  address  specified 
above  will  be  returned  to  the  applicant 
without  review. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  activity-specific  technical 
information  should  be  directed  to  the 
program  contact  person  identified  for 


the  activity  covered  by  this  notice  (see 
Section  3). 

Requests  for  information  concerning 
business  management  issues  should  be 
directed  to  the  grants  management 
contact  person  identified  for  the  activity 
covered  by  this  notice  (see  Section  3). 

Table  of  Contents 

1.  Program  Background  and  Objectives 

2.  Criteria  for  Review  and  Funding 

2.1  General  Review  Criteria 

2.2  Funding  Criteria  for  Scored 
Applications 

3.  Special  FY  1999  Substance  Abuse  and 

Mental  Health  Services  Activities 
3.1    Grants 
3.1.1.    Comprehensive  Conununity  Mental 

Health  Services  for  Children  and  Their 

Families 

4.  Public  Health  System  Reporting 

Requirements 

5.  PHS  Non-use  of  Tobacco  Policy  Statement 

6.  Executive  Order  12372 

1.  Program  Background  and  Objectives 

SAMHSA's  mission  within  the 
Nation's  health  system  is  to  improve  the 
quality  and  availability  of  prevention, 
early  intervention,  treatment,  and 
rehabilitation  services  for  substance 
abuse  and  mental  illnesses,  including 
co-occurring  disorders,  in  order  to 
improve  health  and  reduce  illness, 
death,  disability,  and  cost  to  society. 

Reinventing  government,  with  its 
emphases  on  redefining  the  role  of 
Federal  agencies  and  on  improving 
customer  service,  has  provided 
SAMHSA  with  a  welcome  opportunity 
to  examine  carefully  its  programs  and 
activities.  As  a  result  of  that  process, 
SAMHSA  moved  assertively  to  create  a 
renewed  and  strategic  emphasis  on 
using  its  resources  to  generate 
knowledge  about  ways  to  improve  the 
prevention  and  treatment  of  substance 
abuse  and  mental  illness  and  to  work 
with  State  and  local  governments  as 
well  as  providers,  families,  and 
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consumers  to  effectively  use  that 
knowledge  in  everyday  practice. 

SAMHSA  differs  from  other  agencies 
in  focusing  on  needed  infonnation  at 
the  services  delivery  level,  and  in  its 
question-focus.  Dissemination  and 
application  are  integral,  major  features 
of  the  programs.  SAMHSA  believes  that 
it  is  important  tp  get  the  information 
into  the  hands  df  the  public,  providers, 
and  systems  adiiinistrators  as 
effectively  as  possible.  Technical 
assistance,  traWng,  preparation  of 
special  materials  will  be  used,  in 
addition  to  nontial  communications 
means. 

SAMHSA  also  continues  to  fund 
legislatively-m^dated  services 
programs  for  wl^ch  funds  are 
appropriated. 

2.  Criteria  for  Heview  and  Funding 

Consistent  with  the  statutory  mandate 
for  SAMHSA  toi  support  activities  that 
will  improve  (he  provision  of  treatment, 
prevention  and  related  services, 
including  the  development  of  national 
mental  health  atid  substance  abuse  goals 
and  model  programs,  competing 
applications  requesting  funding  under 
the  specific  project  activity  in  Section  3 
will  be  reviewed  for  technical  merit  in 
accordance  with  established  PHS/ 
SAMHSA  peer  review  procedures. 

2. 1  General  R'^view  Criteria 

As  pubUshedl  in  the  Federal  Register 
on  July  2, 1993  (Vol.  58.  No.  126). 
SAMHSA's  "P^r  Review  and  Advisory 
Council  Revievf  of  Grant  and 
Cooperative  Agfe«ement  Applications 
and  Contract  Proposals,"  peer  review 
groups  will  take  into  account,  among 
other  factors  as  may  be  specified  in  the 
application  guidance  materials,  the 
following  genetal  criteria: 

•  Potential  significance  of  the 
proposed  project; 

•  Appropriateness  of  the  applicant's 
proposed  objecjtives  to  the  goals  of  the 
specific  prograti; 

•  Adequacy  end  appropriateness  of 
the  proposed  approach  and  activities; 

•  Adequacy  of  available  resources, 
such  as  facilities  and  equipment; 

•  Qualifications  and  experience  of  the 
applicant  organization,  the  project 
director,  and  other  key  personnel;  and 

•  Reasonableness  of  the  proposed 
budget. 

2.2  Funding  ( ''criteria  for  Scored 
Applications 

Applications  will  be  considered  for 
funding  on  the  basis  of  their  overall 
technical  meri^  as  determined  through 
the  peer  revieM^  group  and  the 
appropriate  National  Advisory  Council 
review  process. 


Other  funding  criteria  will  include: 

•  Availability  of  funds. 
Additional  funding  criteria  specific  to 

the  programmatic  activity  may  be 
included  in  the  application  guidance 
materials. 

3.  Special  FY  1999  SAMHSA  Activities 

3.1     Grants 

3.1.1.  Comprehensive  Community 
Mental  Health  Services  for  Children  and 
Their  Families  (Child  Mental  Health 
Initiative) 

•  Application  Deadline:  April  21. 
1999 

•  Purpose:  Under  Sec.  561(a)  of  the 
Public  Health  Service  Act  grants  will  be 
awarded  to  implement,  in  one  or  more 
communities,  a  broad  array  of 
community-based  and  family-focused 
services  for  children  with  serious 
emotional  disturbance  and  their 
families,  including  individualized  case 
planning  and  coordination,  and  to 
enable  comnnmities  to  integrate  child- 
and  family-serving  agencies,  including 
health,  mental  health,  substance  abuse 
treatment,  child  welfare,  education,  and 
juvenile  justice  into  a  local 
comprehensive  system  of  care.  The 
statute  further  requires  that  an 
evaluation  of  the  system(s)  of  care 
implemented  under  the  Program  be 
conducted  and  that  it  include,  among 
other  things,  longitudinal  studies  of  the 
outcomes  of  services  provided  by  such 
systems.  (Sec.  565(c)(1)  of  the  PHS  Act). 

Hie  primary  goal  of  the  program  is  to 
successfully  implement  systems  of  care 
at  the  grant  sites.  A  second  goal  after 
implementing  systems  of  care,  is 
evaluation  of  the  outcomes  of  services 
delivered  under  the  system.  This  will  be 
accomplished  through  a  national  midti- 
site  evaluation  conducted  under  a 
separate  contract  and  grantees  will  be 
required  to  cooperate  with  the  midti-site 
evaluation  contractor.  The  final  goal  of 
the  Program  is  to  use  the  results  of  both 
the  system  development  efforts  of  each 
service  site  and  the  results  of  the 
descriptive,  process  and  outcome 
evaluation  to  shape  future  program 
direction  with  proven  exemplary 
practices  that  work  best  for  children  and 
their  families. 

•  EUgible  Applicants:  Eligibility  is 
limited  by  statute  to  "public  entities."  A 
public  entity  is  defined  for  this  purpose 
(in  Section  561(a)(2)  of  the  PHS  Act)  as 
any  State,  any  political  subdivision  of  a 
State,  and  Indian  tribe  or  tribal 
organization  (as  defined  in  Section  4(b) 
and  Section  4(c)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act).  The  appUcant  entity 
must  be  quaUfied  to  deliver  services 
imder  the  State  Medicaid  Plan  and  have 


an  agreement  to  do  so,  either  directly  or 
through  a  service  provider  organization. 
In  order  for  an  entity  to  be  eligible,  a 
plan  must  be  in  place  for  the 
development  of  a  system  of  care  for 
commimity-based  services  for  children 
with  a  serious  emotional  disturbance 
approved  by  the  Secretary  of  the  U.S. 
riepartment  of  Health  and  Human 
Services  per  Sec.  564(b)  of  the  PHS  Act. 
For  the  purposes  of  this  program,  an 
approv^  State  Mental  Health  Plan  for 
Children  and  Adolescents  with  Serious 
Emotional  Disturbance,  submitted  under 
Public  Law  102-321.  will  be  accepted  as 
such  a  plan.  This  does  not  apply  to 
Indian  tribe  or  tribal  organization 
applicants. 

•  Amount:  Approximately  $20-25 
million  will  be  available  to  support 
twenty  (20)  to  twenty-five  (25)  awards 
under  this  GFA  in  FY  1999.  Actual 
funding  will  depend  upon  the 
availabiUty  of  funds  at  the  time  of 
award.  These  grants  are  for  a  period  of 
5  years;  it  is  anticipated  that  an  average 
of  approximately  $1  million  will  be 
available  to  each  grantee  in  year  one; 
$1.25  million  in  year  two;  $2  million  in 
year  three,  $1.5  million  in  year  four,  and 
$1.5  million  in  five.  An  applicant  must 
arrange  and  demonstrate  the  availability 
of  matching  non-Federal  funds  in 
statutorily  mandated  ratios.  (NOTE: 
Applicants  must  see  full  GFA  for  the 
specific  ratios). 

•  Catalog  of  Federal  Domestic 
Assistance  Number:  93.104. 

•  Program  Contact:  For  programmatic 
or  technical  assistance,  contact:  Gar  De 
Carolis,  Chief,  Child,  Adolescent,  and 
Family  Branch,  Division  of  Knowledge 
Development  and  Systems  Change. 
Center  for  Mental  Health  Services/ 
SAMHSA.  Room  18-49.  Parklavra 
Building.  5600  Fishers  Lane,  Rockville. 
MD  20857.  (301)  443-1333/FAX  (301) 
443-3693,  Internet: 
gdecarol@samhsa.gov. 

For  grants  management  issues, 
contact:  Steve  Hudak.  Grants 
Management  Officer,  Office  of  Program 
Services/SAMHSA,  Room  15C-05. 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville.  MD  20857,  (301)  443-4456/ 
FAX  (301)  594-2336,  Internet: 
shudak@samhsa.go. 

•  For  application  kits,  contact:  IQ 
Solutions.  Inc.,  11300  Rockville  Pike 
Suite  801.  Rockville.  MD  20852  Voice: 
(301)  984-1471.  FAX:  (301)  984-1333, 
E-mail:  PTaylor@IQSolutions.com. 

•  CMHS  intends  to  sponsor  four 
technical  assistance  workshops  for 
potential  applicants.  For  more 
information,  potential  applicants  may 
contact:  Ken  Currier.  Director.  Technical 
Assistance  Operations,  National 
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Resource  Network  for  Child  and  Family 
Mental  Health  Services,  Washington 
Business  Group  on  Health,  m  North 
Capitol  Street,  N.E.,  Suite  800, 
Washington,  D.C.  20002,  (202)  408- 
9320/FAX  (202)  408-9332,  Internet: 
currier@wbgh.com. 

4.  Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

5.  PHS  Non-use  of  Tobacco  Policy 
Statement 

The  PHS  strongly  encourages  all  grant 
and  contract  recipients  to  provide  a 
smoke-free  workplace  and  promote  the 
non-use  of  all  tobacco  products.  In 
addition.  Public  Law  103-227,  the  Pro- 
Children  Act  of  1994,  prohibits  smoking 
in  certain  facilities  (or  in  some  cases, 
any  portion  of  a  facility)  in  which 
regular  or  routine  education,  library, 
day  care,  health  care,  or  early  childhood 
development  services  are  provided  to 
children.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

6.  Executive  Order  12372 

Applications  submitted  in  response  to 
the  FY  1999  activity  listed  above  are 
subject  to  the  intergovernmental  review 
requirements  of  Executive  Order  12372. 
as  implemented  through  DHHS 
regulations  at  45  CFR  Part  100.  E.O. 
12372  sets  up  a  system  for  State  and 
local  government  review  of  applications 
for  Federal  financial  assistance. 
Applicants  (other  than  Federally 
recognized  Indian  tribal  governments) 
should  contact  the  State's  Single  Point 
of  Contact  (SPOC)  as  early  as  possible  to 
alert  them  to  the  prospective 
application(s)  and  to  receive  any 
necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to:  Office  of 
Extramural  Activities.  Policy  and 
Review,  Substance  Abuse  and  Mental 
Health  Services  Administration, 
Parklawrn  Building,  Room  17-«9,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 


The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  January  14, 1999. 
Richard  Kopanda, 
Executive  Officer,  SAMHSA . 
[FR  Doc.  99-1506  Filed  1-21-99;  8:45  am) 
BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4441-N-05] 

Submission  for  OMB  Review: 
Comment  Request 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Administration.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  February 
22,  1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/ or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget.  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-1305.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 


The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required:  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  January  13, 1999. 
Wayne  Eddins, 

Reports  Management  Officer. 

Title  of  Proposal:  Letter  of 
Transmittal/Servicing  Agreement/ 
Resolution  of  Board  Director  and 
Certificate  of  Authorized  Signatures. 

Office:  Government  National 
Mortgage  Association. 

OMB  Approval  Number.  2503-0016. 

Description  of  The  Need  For  The 
Information  and  its  Proposed  use:  Form 
HUD-11700,  Letter  of  Transmittal,  is 
used  by  issuers  to  transmit  to  GNMA 
required  materials  to  request  approval  of 
all  applications  to  become  a  mortgage- 
backed  securities  issuer.  Form  HUD- 
11702,  Resolution  of  Board  of  Directors 
and  Certificate  of  Authorized 
Signatures,  is  used  to  provide  GNMA 
with  the  names  and  signatures  of  the 
Board  of  Directors  of  the  issuer's 
organization.  Form  HUD-11707, 
Servicing  Agreement,  is  used  by  the 
issuer  to  provide  assurance  to  GNMA 
that  servicing  of  the  mortgages  backing 
the  securities  will  be  performed  at  an 
acceptable  standard. 

Fonn  Number.  HUD-11700,  11702 
and  11707. 

Respondents:  Federal  Government 
and  Business  or  Other-For-Profit. 

Frequency  of  Submission: 

Reporting  Burden: 


Numt>er  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden  hours 


HUD-11700 
HUD-11702 


399 
399 


.17 
.17 


270 
68 


3536 


HUD-11707 
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Number  of  re-     ^      Frequency  of  Hours  per 

spondents  response  response 


Burden  hours 


399 


59 


.17 


4002 


Total  Estimated  Burden  Hours:  4340. 

Status:  Reinstatement  with  changes. 

Contact  SonVa  Suarez,  HUD,  (202) 
708-2772;  Josejih  F.  Lackey,  Jr..  OMB, 
(202) 395-7316 

Dated:  January  13, 1999. 
(FR  Doc.  99-1388  Filed  1-21-99:  8:45  am] 

BHJJNO  COOE  4210-1 11-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4441-N-04] 

Submission  for  OMB  Review; 
Comment  Request 


agency:  Office 
Secretary  for 
action:  Notice. 


af  the  Assistant 
Administration,  HUD. 


summary:  The  ]»roposed  information 
collection  requi  rement  described  below 
has  been  submi  tted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  publi :  comments  on  the 
subject  propos*  1. 

DATES:  Commei  its  due  date:  February 
22.  1999. 

ADDRESSES:  Inti  irested  persons  are 
invited  to  subn  it  comments  regarding 
this  proposal.  C  Comments  must  be 
received  withiii  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/ or 


Estimdted  Burden  Hours:  1258. 
Reins  tatement  without 


Total 

Status: 
changes. 

Contact:  Lester 
464-4200  x42C  6 
OMB,  (202)  395-7316. 

Dated:  January 
(FRDoc.  99-138F 
BILUNG  0006  4210f«1-M 


OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-1305.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 


response,  and  hoiu^  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  of  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  35,  as 
amended. 

Dated:  January  13, 1999. 
Wayne  Eddins, 
Reports  Management  Officer. 

Title  of  proposal:  Financial  Statement. 

Office:  Office  of  Housing. 

OMB  Approval  Number:  2502-0098. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Credit  information  manufactured 
housing  property  improvement  loans 
authorized  by  Title  I  Section  2  of  the 
National  Housing  Act  F.L.  479,  48  Stat. 
1246,  U.S.C.  17101  et  seq.  This  form  is 
used  by  HUD  in  determining  factors 
involved  when  compromises  are 
reached  with  borrowers  to  lighten  the 
financial  burdens  in  ^ven  cases  of  Title 
I  Homes  Improvement  and 
Manufactured  Home  Loans. 

Form  Number:  HUD-56142. 

Respondents:  Individuals  or 
Households. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden  hours 


1258 


1 


1 


1258 


J.  West,  HUD,  (518) 
;  Joseph  F.  Lackey,  Jr. 


13, 1999. 
Filed  1-21-99;  8:45  am] 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4432-N-C3] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  imderutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnson,  room  7256,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TTY 
nimiber  for  the  hearing-  emd  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  Part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistant  Act  (42  U.S.C. 
11411),  as  amended.  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
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the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12. 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
imsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  avaiable  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  avaiable  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
appUcation  packet,  which  will  include 
instructions  for  completing  the 
apphcation.  In  order  to  maiximize  the 
opportimity  to  utiUze  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  Bsted  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/imavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 


Properties  listed  as  imsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  Une  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
niunber. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  AIR  FORCE:  Ms. 
Barbara  Jenkins,  Air  Force  Real  Estate 
Agency,  (Area-MI),  Boiling  Air  Force 
Base,  112  Luke  Avenue,  Suite  104, 
Building  5683,  Washington,  DC  20332- 
8020;  (202)  767-4184;  GSA:  Mr.  Brian 
K.  Polly,  Assistant  Commissioner, 
General  Services  Administration,  Office 
of  Property  Disposal,  18th  and  F  Streets, 
NW,  Washington,  DC  20405;  (202)  501- 
2059;  INTERIOR:  Ms.  Lola  D.  Kane, 
Department  of  the  Interior,  1849  C 
Street,  NW,  Mail  Stop  5512-MIB, 
Washington,  DC  20240;  (202)  208-4080; 
NAVY:  Mr.  Charles  C.  Cocks, 
Department  of  the  Navy,  Director,  Real 
Estate  Policy  Division,  Naval  Facihties 
Engineering  Commemd,  Washington 
Navy  Yard,  1322  Patterson  Ave.,  SE, 
Suite  1000,  Washington,  DC  20374- 
5065;  (202)  685-9200;  (These  are  not 
toll-free  numbers). 

Dated:  January  14, 1999. 

Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  1/22/99 

Suitable/Available  Properties 

Buildings  (by  State) 
California 

Naval  &  Marine  Corps  Readiness 

1700  Stadium  Way 

Los  Angeles  CO:  Los  Angeles  CA  90012- 

Landholding  Agency:  GSA 

Property  Number:  54199910005 

Status:  Excess 

Comment:  133,484  sq.  ft.,  suffered  seismic 
damage,  presence  of  asbsetos/lead  paint, 
historic  convenants,  45%  of  property  will 
revert  to  City 

GSA  Number:  9-N-CA-1523 

Kansas 

Bldg.  2703 


Forbes  Field,  Topeka  Air 

Industrial  Park 

Topeka  Co:  Shawnee  KS 

Landholding  Agency:  GSA 

Property  Number:  54199840014 

Status:  Excess 

Comment:  192.985  sq.  ft.,  needs  repair,  most 

recent  use — storage/warehouse 
GSA  Number:  7-D-KS-^22-lll 
Mississippi 

Quarters  163 

Natchez  Trace  Parkway 

Ridgeland  Co:  Madison  MS  39157- 

Landholding  Agency:  Interior 

Property  Number:  61 199910003 

Status:  Excess 

Comment:  1121  sq.  ft.,  most  recent  use — 

residential,  presence  of  asbestos,  off-site 

use  only 

Quarters  183 

Natchez  Trace  Parkway 

Kosciusko  Co:  Attala  MS  39090- 

Landholding  Agency:  Interior 

Property  Number:  611 99910004 

Status:  Excess 

Comment:  1121  sq.  ft.,  presence  of  asbestos, 

most  recent  use — ^residential,  off-site  use 

only 

Quarters  190 

Natchez  Trace  Parkway 

Port  Gibson  Co;  Claiborne  MS  39150- 

Landholding  Agency:  Interior 

Property  Number:  61199910005 

Status:  Excess 

Comment:  1121  sq.  ft.,  presence  of  asbestos, 

most  recent  use — residential,  off-site  use 

only 

Quarters  194 

Natchez  Trace  Parkway 

Ackerman  Co:  Choctaw  MS  39725- 

Landholding  Agency:  Interior 

Property  Number:  61199910006 

Status:  Excess 

Comment;  1121  sjj.  ft.,  presence  of  asbestos, 

most  recent  use — residential,  off-site  use 

only 

Quarters  258 

Natchez  Trace  Parkway 

Carlisle  Co:  Claiborne  MS  39049- 

Landholding  Agency:  Interior 

Property  Number:  6 1 1 999 1 0007 

Status:  Excess 

Comment:  1121  sq.  ft.,  presence  of  asbestos, 

most  recent  use — residential,  off-site  use 

only 

Virginia 

Bldg.  SP-63A 

Naval  Base  Norfolk 

Nor/b//Jt  Co;  23511- 

Landholding  Agency:  Navy 

Property  Number:  77199910017 

Status:  Excess 

Comment:  480  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  SP-63 
Naval  Base  Norfolk 
Norfolk  Co:  VA  23511- 
Landbolding  Agency:  Navy 
Property  Number:  77199910018 
Status:  Excess 

Comment:  1632  sq.  ft.,  presence  of  asbestos, 
off-site  use  only 
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Suitable/Available  Properties 

Land  (by  State) 

California 

Lake  Sonoma,  iVact  1607 

Geyserville,  CA 

Landholding  Agency:  GSA 

Property  Number  54199740020 

Status:  Excess    , 

Comment:  139  4cres,  most  recent  use — 

recreation       i 
GSA  Number:  9|-D-CA-1504 

Mira  Loma  Parcel 

March  Comm.  i^nex  No.  2 

Mira  Loma  Co:  Riverside  CA 

Landholding  Agency:  GSA 

Property  Number:  54199910007 

Status:  Excess   I 

Comment:  0.81  acres,  potential  utilities 

GSA  Number:  9|-G-CA-1505 

Reclamation  u4it  LC-2,  Par.  B 

Texas  Ave/Old  Lewiston  Rd 

Lewiston  Co:  Trinity  CA 

Landholding  Aiency:  GSA 

Property  Numbler:  54199910008 

Status:  Excess 

Comment:  28.3  lacres  with  old  bam  in  poor 

condition 
GSA  Number:  ^I-CA-1509 

Massachusetts 

.07  acre 

Westover  Air  Reserve  Base 

Off  Rte  33         J 

Chicopee  Co:  HLnpden  MA  01022- 

Landholding  A^ncy:  GSA 

Property  Number:  18199840007 

Status:  Excess 

Comment:  land:  no  utilities 

Texas  I 

Camp  Bullis,  Tfact  9 

Fort  Sam  Houslon  (formerly) 

San  Antonio  C^:  Bexar  TX  57501 

Landholding  Agency:  GSA 

Property  Numifer:  21199420462 

Status:  Surplus 

Comment:  1. 07]  acres  of  undeveloped  land, 

subject  to  existing  easements 
GSA  Number:  :f-D-TX-0474E 

West  Virginia 

Segments  11-1| 
Matewan  Area 
Matewan  Co: 
Landholding 
Property  Numi 
Status:  Excess 
Comment:  13 
convenants/i 


ingo  WV  25678- 

ency:  GSA 

t:  54199910002 

es,  18  tracts,  subject  to 
strictions 


GSi4  Number:  4-D-WV-532 

Segment  8 

Matewan  Redevelopment  Site 

S4atewan  Co:  Mingo  WV 

Landholding  AJeency:  GSA 

Property  Num^r  54199910006 

Status:  Excess  j 

Comment:  3.34  acres,  subject  to  covenants/ 

restrictions  ! 
GSA  Number:  f-D-WV-533 

Suitable/Unavi  lilable  Properties 


Buildings  (by 
Idaho 
Bldg.  224 


!  tate) 


Mountain  Home  Air  Force 

Co:  Elmore  ID  8364ft- 

Landholding  Agency:  Air  Force 

Property  Number:  18199840008 

Status:  Unutilized 

Comment:  1890  sq.  ft.,  no  plumbing  facilities, 

possible  asbestos/lead  paint,  most  recent 

use— office 

Mississippi 

Federal  Building 

236  Sharkey  Street 

Oarksdale  Co:  Coahoma  MS  38614- 

Landholding  Agency:  GSA 

Property  Number:  54199910004 

Status:  Excess 

Comment:  15,233  sq.  ft.,  courthouse 

GSA  Number:  4-G-MS-553 

North  Carolina 

Bodie  Island  Lighttower 

Cape  Hatteras 

Nags  Head  Co:  Dare  NC  27959- 

Landholding  Agency:  GSA 

Property  Number:  54199910003 

Status:  Excess 

Comment:  lighttower,  restricted  use 

GSA  Number:  4-U-NC-733 

California 

Bldg.  4190  &  Outbuilding 
Yosemite  National  Park 
Wawona  Co:  Madera  CA  95389- 
Landholding  Agency:  Interior 
Property  Number:  61199910002 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Georgia 

Bldg.  3012 

Naval  Submarine  Base 

Kings  Bay  Co:  Camden  GA  31547- 

Landholding  Agency:  Navy 

Property  Number:  7719910001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Idaho 

Bldg.,  Minidoka  Project 
Rupert  Co:  ID  83350- 
Landholding  Agency:  Interior 
Property  Number:  61 199910001 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Kentucky 

Ranger  Station 

Big  South  Fork  Natl  River  &  Rec  Area 

Steams  Co:  McCreary  KY  42647- 

Landholding  Agency:  Interior 

Property  Number:  61 199910008 

Status:  Excess 

Reason:  Extensive  deterioration 

New  Hampshire 

Parcel  #1 

Portsmouth  Naval  Shipyard 
Portsmouth  Co:  NH  03804-5000 
Landholding  Agency:  Navy 
Property  Number:  77199910002 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  secured  area 

Parcel  #2 

Portsmouth  Naval  Shipyard 
Portsmouth  Co:  NH  03804-5000 
Landholding  Agency:  Navy 
Property  Number:  77199910003 


Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  secured  area 

Parcel  #3 

Portsmouth  Naval  Shipyard 
Portsmouth  Co:  NH  03804-5000 
Landholding  Agency:  Navy 
Property  Number:  77199910004 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  extensive  deterioration 


New  Jersey 

Telephone  Repeater  Site 

U.S.  Coast  Guard 

Monmouth  Beach  Co:  Motunouth  Beach  NJ 

07750- 
Landholding  Agency:  GSA 
Property  Number:  54199910001 
Status:  Excess 

Reason:  Extensive  deterioration 
GSA  Number:  l-U-NJ-628 

Puerto  Rico 

Mosquito  Pier 

Naval  Station  Roosevelt 

Roads 

Vieques  Island  Co:  PR 

Landholding  Agency:  Navy 

Property  Number:  77199910005 

Status:  Unutilized 

Reason:  Secured  area 

Bldg.  781 

Naval  Base  Roosevelt  Roads 

Ceiba  Co:  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  77199910006 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1740 

Naval  Base  Roosevelt  Roads 

Ceiba  Co:  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  77199910007 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1933 

Naval  Base  Roosevelt  Roads 

Ceiba  Co:  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  77199910008 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1934 

Naval  Base  Roosevelt  Roads 

Ceiba  Co:  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  77199910009 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1976 

Naval  Base  Roosevelt  Roads 

Ceiba  Co:  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  77199910010 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  2001 

Naval  Base  Roosevelt  Roads 

Ceiba  Co:  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  77199910011 

Status:  Unutilized 

Reason:  Extensive  deterioration 
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Texas 

Facilities  105  and  lOSC 

Naval  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landboldin  Agency:  Navy 

Property  Number:  77199910012 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Virginia 

Bldg.  1256 

Naval  Amphibious  Base  Little  Creek 

Norfolk  Co:  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number:  77199910013 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  W219 

Naval  Base  Norfolk 

Norfolk  Co:  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  77199910014 

Status:  Excess 

Reason:  Secured  area 

Gym 

Naval  Air  Station,  Oceana 

Virginia  Beach  Co:  VA  23460-5120 

Landholding  Agency:  Navy 

Property  Number:  77199910015 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Runway 

Naval  Air  Station,  Oceana 

Virginia  Beach  Co:  VA  23460-5120 

Landholding  Agency:  Navy 

Property  Number:  77199910016 

Status:  Unutilized 

Reason:  Extensive  deterioration 

West  Virginia 

Thomas  House,  Tract  173-20 
New  River  Gorge  National  River 
Glen  Jean  Co:  Fayette  WV  25846- 
Landholding  Agency:  Interior 
Property  Number:  61 199910009 
Status:  Excess 

Reason:  Extensive  deterioration 
Cole  House,  Tract  153-07 
New  River  Gorge  National  River 
Fayetteville  Co:  Fayette  WV  25840- 
Landholding  Agency:  Interior 
Property  Number:  61199910010 
Status:  Excess 

Reason:  Extensive  deterioration 
Vento  House,  Tract  173-17 
New  River  Gorge  National  River 
Glen  Jean  Co:  Fayette  WV  25846- 
Landholding  Agency:  Interior 
Property  Number:  61199910011 
Status:  Excess 
Reason:  Extensive  deterioration 

[FR  Doc.  99-1267  Filed  1-21-99;  8:45  am] 
BILUNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 


activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

PRT-704214 

Applicant:  Jorge  and  Caro  Rosell,  Ruskin,  FL. 

The  applicant  requests  a  permit  to  re- 
export and  re-import  captive  born 
leopards  {Pantbera  pardus)  and  progeny 
of  the  animals  currently  held  by  the 
applicant  and  anyanimals  acquired  in 
the  United  States  by  the  applicant  to/ 
from  worldwide  locations  to  enhance 
the  survival  of  the  species  through 
conservation  education.  This 
notiHcation  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 

PRT-005419 

Applicant:  University  of  Massachusetts, 
Department  of  Biology,  Amherst,  MA. 

The  applicant  requests  a  permit  to 
import  from  Mongolia:  hair  and  tooth 
samples  collected  from  wild  specimens 
of  snow  leopards  {Unica  unica),  hair 
samples  collected  from  wild  specimens 
of  Gobi  brown  bear  ( Ursus  arctos 
pruinosus),  and  one  snow  leopard  skull 
and  complete  skeleton  to  enhance  the 
survival  of  the  species  through  scientific 
research  and  conservation  education. 
PRT-006037 

Applicant:  Chicago  Zoological  Park/ 
Brookfield  Zoo,  Brookfield,  IL. 

The  applicant  requests  a  permit  to 
import  blood  samples  from  wild  Howler 
monkeys  [Alouatta  palliata)  from 
Veracruz,  Mexico,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  scientific  research. 
PRT-722075 

Applicant:  Hawthorn  Corporation,  Grayslake, 
IL. 

The  applicant  requests  a  permit  to  re- 
export and  re-import  captive-bom 
Bengal  tiger  (Panthera  tigris  tigris]  and 
progeny  of  the  animals  currently  held 
by  the  applicant  and  any  animals 
acquired  in  the  United  States  by  the 
applicant  to/from  worldwide  locations 
to  enhance  the  survival  of  the  species 
through  conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 

PRT-006704 

Applicant:  Avicultural  Breeding  and  Res. 
Center,  Loxahatche,  FL. 

The  applicant  requests  a  permit  to 
export  eight  captive-hatched  thick- 
billed  parrots  [Rhynochopsitta 
papchyrhycha)  to  Susanne  Iten  Fischer, 
Unterageri,  Switzerland  to  enhance  the 


survival  of  the  species  through  captive 

propagation. 

PRT-006998 

Applicant:  Jack  Sites,  Brigham  Young 
IJniversity,  Provo,  UT. 

The  applicant  requests  a  permit  to 
import  tissue  samples  and  voucher 
specimens  of  wild  giant  Amazon  river 
turtles  (Podocnemis  expansa)  from 
Brazil  for  the  purpose  of  scientific 
research. 

PRT-837068 

Applicant:  Yerkes  Regional  Primate  Research 
Center,  Atlanta,  GA. 

The  applicant  requests  a  permit  to 
take  gibbons  [Hylobates  lar),  gorillas 
(Gorilla  gorilla),  pygmy  chimpanzees 
{Pan  paniscus),  sooty  mangabeys 
{Cercocebus  torquatas  atys),  Sumatran 
orangutans  [Pongo  abeiii).  Bomean 
orangutans  (Pongo  pygmaeus),  and 
hybrid  orangutans  (Pongo  abeiii  x  Pongo 
pygmaeus)  through  limited  invasive 
sampling  including  anesthetizing, 
collecting  blood,  skin,  and  bone  marrow 
tissue  samples,  and  MR!  scanning 
usually,  but  not  always,  during  routine 
veterinary  examinations  for  the  purpose 
of  scientific  research.  The  applicant  has 
requested  authorization  to  conduct 
breeding  research.  However,  this 
activity  is  covered  under  the 
authorization  of  their  Captive-bred 
Wildlife  Registration.  The  applicant  has 
requested  authorization  to  conduct  the 
aforementioned  activities  using 
chimpanzees  (Pan  troglodytes)  and 
stump-tailed  macaques  (Macaco 
arctoides).  We  have  determined  that  the 
chimpanzees  and  stump-tailed 
macaques  held  by  this  facility  meet  the 
requirements  of  die  primate  special  rule 
[50  CFR  17.40(c)l  and  therefore,  the 
prohibitions  of  the  Endangered  Species 
Act  do  not  apply. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

The  public  is  invited  to  comment  on 
the  following  applications  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  applications  were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 
PRT-644696 
Applicant:  The  Alaska  Zoo,  Anchorage,  AK. 

Permit  Tyue:  Public  Display. 
Name  ana  Number  of  Animals:  Polar 
bear  (Ursus  maritimus);  one. 
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Summary  of  Activity  to  be 
Authorized:  The  applicant  has  requested 
a  pennit  to  tal^e  for  the  piupose  of 
public  display  a  polar  bear  cub  that  was 
recovered  by  the  U.S.  Fish  and  Wildlife 
Service  as  an  orphaned  animal.  Because 
of  its  yoiing  age  at  the  time  it  was 
removed  firom  the  wild,  the  Service  has 
determined  thet  this  animal  cannot 
develop  the  life  skills  needed  to  survive 
in  the  wild  and  considers  this  animal 
non-releasabla.  The  Zoo  is  applying  for 
a  permit  to  permanently  hold  this 
animal  for  the  purpose  of  public 
display.  , 

Source  ofStprine  Mammals: 
Orphaned  cufaj  as  described  above. 

Period  of  Activity:  5  years  from  date 
of  issuance  of  permit,  if  issued. 
Concurrent  vfi/ih  the  publication  of  this 
notice  in  the  I'ederal  Register,  the 
Office  of  Mantgement  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mftmmal  Commission  and 
the  Committed  of  Scientific  Advisors  for 
their  review. 
PRT-006116 
Applicant:  Ina  I^.  Johnson.  Immokalee,  FL. 

The  applicant  requests  a  permit  to 
import  a  polai)  bear  [Ursus  maritimus) 
sport-hunted  prior  to  April  30, 1994,  by 
Ernest  L.  Johnson  from  the  Lancaster 
Sound  polar  bear  population.  Northwest 
Territories,  Cainada,  for  personal  use  and 
bequeathed  toj  the  applicant. 

Written  datt  or  comments,  requests 
for  copies  of  tlie  complete  application, 
or  requests  fot  a  public  hearing  on  this 
application  should  be  sent  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive,  Room  700,  Arlington,  Virginia 
22203,  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  day^  of  the  date  of  publication 
of  this  notice.  I  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  qf  such  a  hearing  is  at  the 
discretion  of  l^e  Director. 

Dociunents  and  other  information 
submitted  wiljh  the  application  are 
available  for  iteview,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  sucA  documents  to  the  above 
address  within  30  days  of  the  date  of 
publication  o(  this  notice. 

Dated:  Januaiy  19, 1999. 
MaiyEllan  Am^ower, 

Acting  Chief.  Btanch  of  Permits,  Office  of 
Management  Authority. 
IFR  Doc.  99-14P0  Filed  1-21-99;  8:45  am] 
MJJNO  COM  4»4b-6«-P 


DEPAFTTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Endangered  and  Threatened  Wildlife 
and  Plants:  Notice  of  Availability  and 
Opening  of  Comment  Period  for  an 
Environmental  Assessment/Habitat 
Conservation  Plan  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  for  the  Delmarva  Fox  Squinrei  in 
Association  With  Home  Port  on 
Winchester  Creeic  Development 
Project,  Queeo^Anne's  County, 
MaiVtand 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability  and 

receipt  of  appUcation;  correction. 

In  the  notice  dociunent  98-34673. 
beginning  on  page  72321.  in  the  issue  of 
Thursday,  December  31, 1998,  make  the 
following  correction: 

On  page  72322,  the  first  full 
paragraph  in  the  third  coliunn.  under 
the  heading.  Background,  should  be 
replaced  with  the  paragraph: 

The  EA  considers  the  environmental 
consequences  of  four  alternatives, 
including  the  proposed  action,  a  no- 
action  alternative,  a  conservation 
acquisition  alternative,  and  a  reduced 
impact  alternative.  The  proposed  action 
alternative  is  the  issuance  of  a  permit 
under  Section  10(a)  of  the  Act  that 
would  authorize  incidental  take  of  the 
DFS  that  may  occior  in  the  habitats  of 
Home  on  Winchester  Creek 
Development,  and  implementation  of 
the  HCP  and  LA  as  submitted  by  the 
Applicant.  The  proposed  action  would 
require  the  Applicant  to  implement 
their  HCP.  The  HCP  provides  mitigation 
measures  for  the  proposed  incidental 
taking  including  habitat  enhancement, 
permanent  protection  of  an  off-site 
parcel,  and  contribution  to  a  trust  fund. 
The  HCP  provides  a  funding  mechanism 
for  these  mitigation  measures.  Under  the 
no-action  alternative,  the  Applicant 
would  not  develop  the  proposed 
development  site  in  Queen  Anne's 
County  and  thus  avoid  the  take  of  DFS. 
No  ITP  would  be  deemed  necessity  or 
issued.  Under  the  conservation 
acquisition  alternative,  the  site  would 
be  acquired  by  a  government  or  private 
conservation  entity  or  land  trust 
organization  and  would  be  retained  in 
its  natiual  state.  No  FTP  would  be 
deemed  necessary  or  issued.  Under  the 
reduced  impact  altemative,  the  Service 
requested  a  number  of  modifications  to 
the  applicant's  design  plan  including  a 
shift  in  the  location  of  the  right-of-way 
entrance  road  away  from  the  DFS 
forested  edge  habitat,  a  reduction  in  the 


nimiber  of  housing  units,  and  relocation 
of  some  of  the  housing  lots  outside  of 
the  150  foot  conservation  easement. 
These  modifications  would  reduce  the 
likelihood  of  take  of  DFS  by 
unavoidable  himian  disturbances  as 
well  as  reducing  the  number  of  DFS 
killed  by  vehicles. 

Dated:  January  13, 1999. 
Ronald  E.  Lambertson, 
Regional  Director,  Region  5. 
[PR  Doc.  99-1436  Filed  1-21-99;  8:45  ami 
MLUNQ  COOE  4310-5»-M 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Federal  Geographic  Data  Committee 
(FGDC);  Application  Notice 
Announcing  the  Opening  Date  for 
Transmittal  of  Applications  Under  the 
FGDC  National  Spatial  Data 
Infrastructure  (NSDI)  Cooperative 
Agreements  Program  for  Fiscal  Year 
(FY)  1999 

AGEKCY:  U.S.  Geological  Survey, 

Interior. 

ACTION:  Notice  inviting  applications  for 

the  NSDI  Cooperative  Agreements 

Program  awards  for  Fiscal  Year  1999. 

with  performance  to  begin  in  August. 

1999. 

SUMMARY:  The  purpose  of  the  FGDC 
National  Spatial  Data  Infrastructiure 
(NSDI)  Cooperative  Agreements 
Program  is  to  facilitate  and  foster 
partnerships  and  alliances  within  and 
among  various  public  and  private 
entities  to  assist  in  building  the  NSDI. 
The  initiative  to  build  the  NSDI  was 
laimched  in  1994  by  Executive  Order 
12906  to  advance  the  nation's  capacity 
to  develop,  use,  share  and  disseminate 
geospatial  data.  The  NSDI  is  the  term 
used  to  describe  the  linking  together  of 
the  array  of  technologies,  spatial  data, 
public  policies,  people  and  institutions 
needed  to  put  current  and  accurate 
geographic  data  into  the  hands  of 
citizens  and  decision-makers. 

The  Cooperative  Agreements  Program 
funds  projects  focused  on  promoting 
metadata  collection  and  creating 
clearinghouses  of  geographic  data 
hnked  to  the  Internet,  and  advancing 
the  NSDI  through  education. 

Applications  may  be  submitted  by 
Federal  agencies.  State  and  local 
government  agencies,  educational 
institutions,  private  firms,  private 
foimdations.  non-profit  organizations, 
and  Federally  acknowledged  or  state- 
recognized  Native  American  tribes  or 
groups.  Authority  for  this  program  is 
contained  in  the  Organic  Act  of  March 
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3. 1879.  43  U.S.C.  31  and  Executive 
Order  12906. 

DATES:  The  Program  Announcement  and 
application  forms  for  this  program  are 
expected  to  be  available  on  or  about 
February  1. 1999.  Applications  must  be 
received  on  or  before  March  2, 1999. 

ADDRESSES:  Copies  of  Program 
Announcement  No.  99HQPA0005  for 
the  NSDI  Cooperative  Agreements 
Program  may  be  obtained  through  the 
Internet  at  <www.usgs.gov/contracts/ 
index.html>.  Copies  of  the  Program 
Announcement  may  also  be  obtained  by 
writing  to:  Ms.  Karen  Staubs.  U.S. 
Geological  Survey,  Office  of  Acquisition 
and  Federal  Assistance,  Mail  Stop  205B, 
12201.  Sunrise  Valley  Drive,  Reston, 
Virginia  20192,  (703)  648-7372,  FAX 
(703)  648-7901.  Requests  for  paper  copy 
must  be  in  writing.  Telephonic  requests 
will  not  be  honored. 

FOR  FURTHER  IMFORMATION  CONTACT:  For 
the  NSDI  Cooperative  Agreements 
Program  contact  Ms.  Kathleen  Craig, 
U.S.  Geological  Survey,  Office  of 
Acquisition  and  Federal  Assistance, 
Mail  Stop  205B,  12201  Simrise  Valley 
Drive,  Reston,  Virginia  20192;  (703) 
648-7357,  fax  (703)  648-7901. 

SUPPLEMENTARY  INFORMATION:  Under  the 
NSDI  Cooperative  Agreements  Program 
proposals  are  to  be  directed  towards 
either  of  two  types  of  effort.  The  first  is 
the  creation  of  descriptions  (metadata) 
of  'framework'  digital  geospatial  data 
sets  and  serving  those  descriptions  for 
search  and  retrieval  through  the 
distributed,  electronically  connected 
network  of  public  internet-based 
clearinghouses — the  National  Spatial 
Data  Infirastructure  National  Geospatial 
Data  Clearinghouse.  The  second  type  of 
effort  is  providing  clearinghouse/ 
metadata  technical  assistance  to 
organizations  to  enable  the 
dociunentation  and  serving  of  metadata 
for  'framework'  data.  The  geographic 
data  themes  known  as  'framework'  data 
are  transportation,  hydrography, 
elevation,  digital  orthoimagery, 
government  boimdaries,  geodetic 
control,  and  cadastral  information. 

Dated:  January  12, 1999. 
Richard  E.  Witmer, 
Chief,  National  Mapping  Division. 
(FR  Doc.  99-1488  Filed  1-21-99;  8:45  ami 
BH.LMG  CODE  4310-r7-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-020-1 220-00] 

Sonoma-Gerlach  and  Paradise-Denio 
Management  Framework  Plan 
Amendment  and  Draft  Environmental 
Impact  Statement 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  comment  period        \ 
extension. 

SUMMARY:  Piu^uant  to  section  102  (2)  (c) 
of  the  National  Environmental  Policy 
Act  of  1969,  notice  is  given  that  the 
Winnemucca  Field  Office  of  the  Bureau 
of  Land  Management  (BLM)  has 
prepared  a  Draft  Environmental  Impact 
Statement  on  the  management  of  the 
West  Arm  of  the  Black  Rock  Desert, 
located  in  Himiboldt,  Pershing  and 
Washoe  Counties,  Nevada. 

DATES  AND  ADDRESSES:  A  30  day 

extension  to  the  comment  period  has 
been  granted.  Written  comments  on  the 
Draft  Environmental  Impact  Statement 
must  be  postmarked  by  February  15, 
1999. 

A  copy  of  the  Draft  Environmental 
Impact  Statement  can  be  obtained  from: 
Bureau  of  Land  Management, 
Winnemucca  Field  Office,  ATTN: 
Gerald  Moritz,  Project  Manager,  5100  E. 
Winnemucca  Boulevard,  Winnemucca, 
Nevada  89445. 

The  Draft  Environmental  Impact 
Statement  is  available  for  inspection  at 
the  following  additional  locations: 
Biu^au  of  Land  Management,  Nevada 
State  Office,  1340  Financial  Blvd.,  Reno, 
Nevada:  Humboldt  County  Library, 
Winnemucca,  Nevada:  Pershing  Coimty 
Pubhc  Library,  Lovelock,  Nevada: 
Washoe  County  Public  Library,  Reno, 
Nevada:  Washoe  County  Branch  Library, 
Gerlach,  Nevada:  Susanville  Library 
District,  Susanville.  Cahfomia: 
University  of  Nevada  Library  in  Reno, 
Nevada:  and  the  Sacramento  City 
College  Library,  Sacramento.  In 
addition,  the  entire  document  is 
available  on  the  World  Web  at  the 
following  address:  www.nv.blm.gov/ 
Winnemucca/BlackrockEIS.htm 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Moritz,  Project  Manager  at  the 
above  Winnemucca  Field  Office 
Address  or  telephone  (702)  623-1500. 

Dated:  January  13,  1999. 
Les  W.  Boni, 
Acting  Field  Manager. 
[FR  Doc.  99-1489  Filed  1-21-99;  8:45  am] 

BILLINQ  CObE  4310-HC-4M 


DEPARTMENT  OF  THE  INTERIOR 

DEPARTMENT  OF  AGRICULTURE 

Bureau  of  Land  Management  and 
Forest  Service 

[MT-©20-08-122(M)0, 1617PJ 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for  an 
Off-Highway  Vehicle  Amendment  to 
Resource  Management  Plans  and 
Forest  Plans 

agency:  Bureau  of  Land  Management, 
Interior  and  Forest  Service,  USDA. 
ACTION:  NoUce. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  (BLM) 
and  U.S.  Forest  Service  (PS).  Region  1, 
propose  to  amend  their  respective 
resource  management  plans  and  forest 
plans  in  Montana,  North  Dakota,  and 
portions  of  South  Dakota.  This  action  is 
necessary  so  managing  agencies  can 
responsibly  manage  the  land  and  meet 
people  needs.  With  an  increase  of  off- 
highway  vehicle  (OHV)  traffic;  i.e., 
motorcycles,  four-wheel  drive  vehicles, 
all  terrain  vehicles,  etc.,  the  BLM  and 
the  FS  have  observed  the  spread  of 
noxious  weeds,  user  conflicts,  soil 
erosion,  damage  to  cultural  sites,  and 
disruption  of  wildlife  and  wildlife 
habitat.  The  BLM  and  FS  propose 
changing  the  areas  currently  open 
seasonally  or  yearlong  to  cross-country 
OHV  use  to  a  designation  that  allows  for 
travel  only  on  roads  and  trails. 
However,  this  amendment  would  not 
change  most  of  the  current  limited  or 
closed  designations,  or  designated 
intensive  off-road  vehicle  use  areas. 
Exceptions  for  off-road  travel  will  be 
considered  in  the  analysis  for  game 
retrieval,  camping,  or  disabled  access. 
Access  allowed  under  the  terms  and 
conditions  of  a  federal  lease  or  permit 
would  not  be  affected  by  the  proposal. 

In  the  future,  areas  could  be  identified 
for  intensive  use  and/or  trail 
development.  As  joint  lead  agencies,  the 
BLM  and  FS  will  prepare  an 
environmental  impact  statement  (EIS)  to 
analyze  the  impacts  of  this  pro{>osal  and 
any  alternatives.  Travel  planning 
currently  under  consideration  at 
individual  FS  and  BLM  offices  will 
continue  and  those  analyses  with  recent 
decisions  will  remain  in  place  under 
this  proposal. 
DATES:  Comments  and 
recommendations  on  this  notice  should 
be  received  in  writing  no  later  than 
March  31,  1999. 

ADDRESSES:  Address  all  comments 
concerning  this  notice  to  OHV  Plan 
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Amendment,  Lewistown  Field  Office, 
P.O.  Box  1160.  Lewistown.  MT  59457- 
1160.  I 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Majenis,  406-5B8-7461  or  Dick  Kramer, 
406-329-1008.r 

SUPPt^MENTARtl  INF0RMATKM4:  The 
Montana/Dakolas  BLM  administers  8.5 
million  acres  o^  public  land  within  10 
field  offices.  Eafch  office  manages  OHV 
use  under  a  land  use  plan.  These  land 
use  plans  allow  for  three  designations  of 
vehicle  use;  open,  limited,  and  closed. 
These  land  usei  plans  vary  considerably 
in  OHV  designations.  More  recent  plans 
limit  OHV  use  to  existing  or  designated 
roads  and  trail4  in  portions  of  the  area, 
while  older  plains  were  developed  prior 
to  the  increased  use  of  OHVs  and  leave 
most  areas  open.  Currently,  5  million 
acres  are  open  for  unrestricted  travel. 
3.4  miUion  acres  are  limited  seasonally 
or  yearlong  to  existing  or  designated 
roads  and  trail$,  and  99,000  acres  are 
closed.  j 

The  FS  administers  18.2  million  acres 
of  land  in  Montana  and  the  Dakotas 
located  within  nine  national  forests  and 
the  Dakota  Prairie  Grasslands.  Each 
national  forest  manages  OHV  use  as  part 
of  their  forest  plans.  The  OHV  use  is 
prohibited  in  all  designated  wilderness 
areas.  Forest  plans  allow  for  three 
designations  of  use  in  other  areas;  open, 
restricted,  and  closed.  Forest  plans  vary 
considerably  in  the  amount  of  area 
designated  for  these  uses.  Some  forests 
have  many  are^s  that  are  open  while 
other  forests  hive  few  open  areas.  Some 
forests  restrict  OHV  use  to  designated 
roads  and  trail*  only.  All  forest  plans 
were  prepared; prior  to  the  recent 
increase  in  OHV  use  and  the  new 
development  c^i  all  terrain  vehicle 
technology.      | 

One  of  the  nlany  opportunities  on 
public  land  is  traveling  the  backcountry 
for  recreational  pursuits,  such  as  sight- 
seeing, wood  cjutting,  fishing,  hunting, 
and  other  activities  as  provided  by  the 
direction  of  ejasting  land  management 
and  resource  plans.  Some  of  this  use 
occurs  on  public  lands  where  OHV  use 
is  currently  liitiited  to  existing  or 
designated  ro^s  and  trails.  It  is  the  goal 
of  both  agencies  to  provide  for  a  wide 
spectrum  of  dispersed  recreation 
activities  that  will  minimize 
environmental  impacts  and  minimize 
conflicts  between  user  groups. 

However,  there  are  large  areas  of 
public  land  that  are  open  to  cross- 
country travel  off  roads  and  trails.  This 
unrestricted  u  se  has  the  potential  to 
continue  the  ^read  of  noxious  weeds, 
create  user  conflicts,  cause  erosion, 
damage  cultuj  al  sites,  and  disrupt 
wildlife  and  v  rildlife  habitat.  The 


magnitude  of  these  impacts  is  not 
known  at  this  time.  With  an  increase  in 
OHV  traffic  and  changes  in  OHV 
technology,  the  pubUc  and  land 
management  agencies  recognize  the 
need  to  evaluate  the  current 
management  decisions  for  those  areas 
where  driving  off  roads  and  trails  is 
allowed. 

A  change  in  management  direction 
would  be  accomplished  through  an  EIS 
and  an  interagency  plan  amendment. 
The  plan  amendment  would  address  the 
use  of  wheeled,  motorized  vehicles 
designed  for  and/ or  capable  of  travel  off 
roads  and  trails. 

The  BLM  and  FS  propose  changing 
the  areas  currently  open  seasonally  or 
yearlong  to  cross-country  OHV  use  to  a 
designation  that  allows  for  travel  only 
on  roads  and  trails.  However,  this 
would  not  change  most  of  the  current 
limited  or  closed  designations,  or 
designated  intensive  use  areas.  Travel 
planning  currently  imder  consideration 
at  individual  FS  and  BLM  offices  will 
continue  and  those  analyses  with  recent 
decisions  will  remain  in  place  imder 
this  proposal.  Exceptions  for  off-road 
travel  will  be  considered  for  game 
retrieval,  camping,  or  disabled  access. 
Access  allowed  under  the  terms  and 
conditions  of  a  federal  lease  or  permit 
would  not  be  affected  by  the  proposal. 
This  broad  scale  decision  as  proposed 
would  be  an  interim  decision  until 
revision  or  completion  of  travel 
management  plans. 

After  the  plan  amendment  is 
completed,  the  BLM  and  FS  would 
continue  to  develop  travel  plans  for 
geographical  areas  (i.e..  landscape 
analysis,  watershed  plans,  or  activity 
plans).  Through  travel  plaiming,  roads 
and  trails  would  be  inventoried, 
mapped,  and  designated  as  open  or 
closed.  Travel  planning  may  identify 
areas  for  trail  development  or  further 
limit  travel  off  roads  and  trails.  Travel 
planning  may  require  implementation 
over  a  10  to  15  year  period. 

Snowmobile  use  will  not  be 
addressed  in  this  particular  proposal. 
The  agencies  agree  that  to  do  so  would 
lengthen  the  process  significantly.  In 
addition,  the  resource  impacts 
associated  with  snowmobile  use  are 
different  enough  to  warrant  a  separate 
analysis.  The  agencies  are  currently 
exploring  options  for  addressing 
snowmobile  use. 

The  scoping  period  for  the  plan 
amendment  and  EIS  will  begin  in 
January  1999.  and  open  houses  will  be 
held  in  February  1999.  The  dates,  times 
and  locations  of  these  open  houses  will 
be  announced  in  local  newspapers,  and 
other  news  media,  and  available  from 
the  local  offices  of  the  BLM  and  FS.  A 


draft  plan  amendment  and  EIS  should 
be  available  for  review  in  Jime  1999. 
writh  public  meetings  in  July  1999.  The 
comment  period  on  the  draft  plan 
amendment  and  EIS  will  be  90  days 
from  the  date  the  Environmental 
Protection  Agency  publishes  the  notice 
of  availability  in  the  Federal  Register. 

Authority:  Sec.  202.  Pub.  L.  94-579. 90 
Stat  2747  (43  U.S.C.  1712),  Sec.  6,  Pub.  L. 
94-588.  90  Stat.  2949  (16  U.S.C.  1604). 
Larry  E.  Hamilton, 
State  Director. 
Dale  N.  Boswoith, 
Regional  Forester. 

[FR  Doc.  99-1438  Filed  1-21-99;  8:45  ami 
Bn.LMG  CODE  43ie-OH-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[WY-920-1 320-001 

Powder  River  Regional  Coal  Team 
Activities:  Schedule  of  Public  Meeting 

AGENCY:  Department  of  the  Interior, 

Wyoming. 

ACnON:  Notice  of  public  meeting. 

SUMMARY:  The  Powder  River  Regional 
Coal  Team  (RCT)  announces  that  it  has 
scheduled  a  public  meeting  for  February 
23, 1999.  for  the  foUovring  purposes:  (1) 
Review  current  and  proposed  activities 
in  the  Powder  River  Coal  Region,  (2) 
review  new  and  pending  coal  lease 
applications  (LBA),  and  (3)  make 
recommendations  on  new  coal  lease 
applications. 

DATES:  The  RCT  meeting  vdll  begin  at  9 
a.m.  MDT,  on  Tuesday,  February  23. 
1999,  in  the  Centennial  South 
Conference  Room  of  the  Radisson 
Northern  Hotel.  Broadway  &  1st  Ave. 
North.  Billings.  MT.  406-245-5121.  The 
meeting  is  open  to  the  public. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Radisson  Northern  Hotel.  Broadway 
&  1st  Ave.  North.  Billings.  MT.  406- 
245-5121.  Attendees  are  responsible  for 
making  their  own  reservations. 
FOR  FURTHER  INFORMATION  CONTACT:  Mel 
Schlagel.  Wyoming  State  Office,  P.O. 
Box  1828  (MS-922).  Cheyenne.  WY 
82003,  307-775-6257. 
SUPPLEMENTARY  INFORMATION:  Primary 
purpose  of  the  meeting  is  to  discuss  two 
,  new  pending  coal  leases  by  application 
(LBA)  from  Jacobs  Ranch  Cod  Company 
(Kennecott  Energy  Company) 
(WYW146744),  filed  on  October  2, 1998, 
for  an  estimated  519  million  tons  and 
4.821  acres,  and  the  Spring  Creek  Coal 
Company  (Kennecott  Energy  Company) 
(MTM88405)  filed  June  26,  1998,  for  an 
estimated  15.4  million  tons  and  150 
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acres.  This  is  the  initial  public 
notification  of  the  pending  applications 
listed  above,  in  accordance  with  the 
"Powder  River  Operational  Guidelines" 
(1991).  Generally,  a  coal  lease 
application  filed  under  the  LBA  portion 
of  BLM  regulations  (43  CFR  3425)  takes 
2-4  years  to  be  processed  to  the 
competitive  sale  stage,  depending  on, 
informational  and  environmental  study 
requirements.  The  RCT  may  generate 
recommendation{s)  for  any  or  all  of  the 
new  and  pending  LBAs. 

The  meeting  will  serve  as  a  forum  for 
public  discussion  on  Federal  coal 
management  issues  of  concern  in  the 
Powder  River  Basin  region.  Any  party 
interested  in  providing  comments  or 
data  related  to  the  above  pending 
applications  may  either  do  so  in  writing 
to  the  State  Director  (925),  Wyoming 
State  Office,  Bureau  of  Land 
Management,  P.O.  Box  1828,  Cheyenne, 
WY  82003,  no  later  than  February  12, 
1999,  or  by  addressing  the  RCT  with 
his/her  concerns  at  the  meeting  on 
February  23, 1999.  The  draft  agenda  for 
the  meeting  follows. 

1.  Introduction  of  RCT  Members  and 
guests. 

2.  Approval  of  the  Minutes  of  the 
April  23,  1997,  RCT  meeting  held  in 
Casper,  WY. 

3.  Regional  Coal  Activity  Status: 

a.  Current  Production  and  Trend. 

b.  Activity  Since  Last  RCT  Meeting. 

c.  Status  of  pending  LBAs  previously 
reviewed  by  RCT: 

—North  Rochelle  LBA— WYW127221 
—Powder  River— WYW136142 
—Thundercloud— WYW136458 
—Belle  Ayr— WYW141568 

d.  Status  of  the  Belco/Hay  Creek  Coal 
Exchange. 

e.  Environmental  Status  Check 
update. 

f.  Wetlands  Unsuitability  Criteria 
update. 

g.  Status  of  Coal  Leasing  Potential 
Report. 

4.  Lease  Applicant  Presentations: 
— Spring  Creek  Coal  Company 

— ^Jacobs  Ranch  Coal  Company 

5.  RCT  Activity  Planning 
Recommendations 

— ^Review  and  recommendation(s)  on 
pending  lease  Application(s) 

6.  Discussion  of  the  next  meeting. 

7.  Adjourn. 

Dated:  January  12, 1999. 
Alan  R.  Pierson, 
State  Director. 

[FR  Doc.  99-1070  Filed  1-21-99;  8:45  am] 
BILUNG  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ES-020-1310-00] 

Notice  of  Intent  for  Planning  Analyses 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

SUMMARY:  The  Jackson  Field  Office, 
Eastern  States,  will  prepare  a  Planning 
Analyses  (PA)  for  consideration  of 
leasing  two  scattered  tracts  of  Federal 
mineral  estate  for  oil  and  gas 
exploration  and  development.  The  PAs 
will  be  prepared  in  concert  with 
Environmental  Analyses  (EA). 

The  notice  is  issued  pursuant  to  Title 
40  Code  of  Federal  Regulations  (CFR) 
1501.7  and  Title  43  CFR  1610.2(c).  The 
planning  effort  will  follow  the 
procedures  set  forth  in  43  CFR  Part 
1600. 

The  public  is  invited  to  participate  in 
this  planning  process,  beginning  with 
the  identification  of  planning  issues  and 
criteria. 

DATES:  Comments  relating  to  the 
identification  of  planning  issues  and 
criteria  will  be  accepted  through 
February  17,  1999. 

ADDRESSES:  Send  comments  to  Bureau 
of  Land  Management,  Jackson  Field 
Office,  411  Briarwood  Drive,  Suite  404, 
Jackson,  Mississippi  39206. 
FOR  FURTHER  INFORMATION  CONTACT: 
Quazi  T.  Islam,  Physical  Scientist. 
Jackson  Field  Office.  (601)  977-5473. 
SUPPLEMENTARY  INFORMATION:  The  BLM 
has  responsibility  to  consider 
applications  to  lease  Federal  mineral 
estate  for  oil  and  gas  exploration  and 
development.  An  interdisciplinary  team 
will  be  used  in  preparation  of  the  PA/ 
EAs.  Preliminary  issues,  subject  to 
change  as  a  result  of  public  input,  are 
(1)  potential  impacts  of  oil  and  gas 
exploration  and  development  on  the 
surface  resources  and  (2)  consideration 
of  restrictions  on  lease  rights  to  protect 
surface  resources. 

Due  to  the  scattered  nature  of  the  two 
tracts  proposed  for  leasing,  a  separate 
analysis  will  be  prepared  for  each  tract. 
Tract  locations,  along  with  acreages,  are 
listed  below. 

Alabama.  Conecuh  County,  St.  Stephens 

Meridian, 
T  6  N.  R  9  E,  Section  33;  53  acres  more  or 

less. 
Mississippi.  Lowndes  County.  Huntsville 

Meridian. 
T  16  S,  R  18  W.  Sections  31  and  32;  T  16 

S,  R  19  W,  Section  36;  and  T  17  S.  R  18 

W,  Section  5;  all  within  the  boundary  of 

the  Columbus  Air  Force  Base  containing 

1381.5  acres  more  or  less. 


Due  to  the  limited  scope  of  this  PA/ 
EA  process,  public  meetings  are  not 
scheduled. 
Bruce  E.  Dawson. 
'Field  Manager,  Jackson. 
IFR  Doc.  99-1495  Filed  1-21-99;  8:45  am] 
BILUNG  CODE  431»-GJ-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(A2-050-09-1 430-01;  A2A  29964,  AZA 
29969-AZA  29975,  AZA  2997-AZA  29983. 
AZA  29985-AZA  29989] 

Arizona:  Notice  of  Realty  Action; 
Competitive  Sale  of  Public  Land  in 
Ouartzsite,  La  Paz  County,  AZ 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Extension  of  notice. 

SUMMARY:  The  follovdng  land  in  La  Paz 
County,  Arizona,  has  been  foimd 
suitable  for  disposal  under  sections  203 
and  209  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2750, 
43  U.S.C.  1713).  The  extension  will 
allow  additional  time  to  complete  the 
sale. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  4N.,R.  19W., 

Sec.  22,  NEV4NEV«SEV4; 

Sec.  23,  NVzSW'/.,  SV2NEV4SWV«SWV«. 

NWV4SWV«SWV4.  NV2SEV4SWV4. 

SWV4SEV4SWV4; 
Sec.  29,  WVaNE'ANE'ANE'A, 

NWV4NEV4NEV4,  NWV4NEV4, 

WVzNE'ANfW'A.  SEV4NEV4NWV4, 

NWV4NWV4. 
Aggregating  260.00  acres,  more  or  less. 

SUPPLEMENTARY  INFORMATION:  On 
December  20, 1996,  the  Yuma  Field 
Office  published  a  notice  for  this  public 
land  sale  in  the  Federal  Register  (61  FR 
67342).  This  notice  segregated  the 
subject  pubhc  land  from  appropriation 
under  the  public  land  laws,  including 
the  mining  laws,  pending  disposition  of 
the  action  or  270  days  from  the  date  of 
pubUcation  of  the  notice  in  the  Federal 
Register.  An  Extension  of  the  Notice  for 
segregation  was  published  in  the 
Federal  Register  on  September  23,  1997 
(62  FR  49701).  A  second  Extension  of 
the  Notice  for  segregation  was  published 
in  the  Federal  Register  on  June  1.  1998 
(63  FR  29746). 

Upon  publication  of  this  notice  in  the 
Federal  Register  that  segregation  Mali  be 
extended  pending  disposition  of  the 
action  or  for  anotiier  270  day  period, 
whichever  occurs  first. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  DeBock,  Realty  Specialist.  Uyma 
Field  Office,  2555  East  Gila  Ridge  Road, 
Yuma,  AZ  85365,  (520)  317-3208. 
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Dated:  January  11. 1999. 
Gail  Acheson, 
Field  Manager. 
(FR  Doc.  99-14^ 
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Filed  1-21-99;  8:45  am) 


(-32-M 


DEPARTMENt  OF  THE  INTERIOR 

National  Park;  Service 

Grand  Canyoa  National  Park, 
Coconino  Coiinty,  AZ 

agency:  NaticLal  Park  Service,  Interior. 
ACTION:  Notice  and  request  for  comment. 

summary:  Notice  is  hereby  given  that  a 
proposal  for  a  cellular  communication 
site  at  Grand  Canyon  National  Park  has 
been  received^  The  project  will  be  to 
construct  and  ioperate  a 
telecommunidations  facility  at  Hopi 
Point  on  the  South  Rim  of  the  park. 
DATES:  Written  comment  time  has  been 
extended  frond  January  11, 1999  to 
February  5. 1999. 

ADDRESSES:  Direct  all  written  comments 
to  Superintendent,  Attn.:  Barbara 
Nelson,  Telecommunications  Specialist, 
Grand  Canyon  National  Park.  P.O.  Box 
129,  Grand  Canyon,  AZ  86023. 
FOR  FURTHER  li^FORMATION  CONTACT: 
Barbara  Nelsoin,  Telecommunications 
Specialist  at  telephone  number  520- 
638-7710. 

Dated:  Januamr  12. 1999. 
Nicky  Lindig, 

Acting  Deputy  Superintendent. 
[FR  Doc.  99-1  Sp  Filed  1-21-99;  8:45  am) 

BILUNO  CODE  431JD-70-P 


i 


DEPARTMErfT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Quarterly  Status  Report  of  Water 
Service  and  Repayment  Contract 
Negotiations 

AGENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notide. 


SUMMARY:  Noiice  is  hereby  given  of 
proposed  coiltractual  actions  pending 
through  December  31, 1998,  and 
contract  actions  that  have  been 
completed  or  discontinued  since  the  last 
pubhcation  of  this  notice  on  October  20, 
1998.  From  the  date  of  this  publication, 
futvue  quarterly  notices  during  this 
calendar  yeai  will  be  limited  to 
modified,  neiiv.  completed,  or 
discontinued  contract  actions.  This 
annual  noticf  should  be  used  as  a  point 
of  reference  tjo  identify  changes  in  future 
notices.  This  notice  is  one  of  a  variety 


of  means  used  to  inform  the  public 
about  proposed  contractual  actions  for 
capital  recovery  and  management  of 
project  resources  and  facilities. 
Additional  Bureau  of  Reclamation 
(Reclamation)  announcements  of 
individual  contract  actions  may  be 
published  in  the  Federal  Register  and  in 
newspapers  of  general  circulation  in  the 
areas  determined  by  Reclamation  to  be 
affected  by  the  proposed  action. 
Announcements  may  be  in  the  form  of 
news  releases,  legal  notices,  official 
letters,  memorandums,  or  other  forms  of 
written  material.  Meetings,  workshops, 
and/or  hearings  may  also  be  used,  as 
appropriate,  to  provide  local  publicity. 
The  public  participation  procedures  do 
not  apply  to  proposed  contracts  for  sale 
of  surplus  or  interim  irrigation  water  for 
a  term  of  1  year  or  less.  Either  of  the 
contracting  parties  may  invite  the  public 
to  observe  contract  proceedings.  All 
public  participation  procedures  will  be 
coordinated  with  those  involved  in 
complying  with  the  National 
Environmental  Policy  Act. 
ADDRESSES:  The  identity  of  the 
approving  officer  and  other  information 
pertaining  to  a  specific  contract 
proposal  may  be  obtained  by  calling  or 
writing  the  appropriate  regional  office  at 
the  address  and  telephone  number  given 
for  each  region  in  the  supplementary 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alonzo  Knapp,  Manager,  Reclamation 
Law,  Contracts,  and  Repayment  Office, 
Bureau  of  Reclamation,  PO  Box  25007, 
Denver,  Colorado  80225-0007; 
telephone  303-445-2889. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  226  of  the  Reclamation 
Reform  Act  of  1982  (96  Stat.  1273)  and 
43  CFR  426.20  of  the  rules  and 
regulations  published  in  52  FR  11954, 
Apr.  13, 1987,  Reclamation  will  publish 
notice  of  the  proposed  or  amendatory 
contract  actions  for  any  contract  for  the 
delivery  of  project  water  for  authorized 
uses  in  newspapers  of  general 
circulation  in  the  affected  area  at  least 
60  days  prior  to  contract  execution. 
Pursuant  to  the  "Final  Revised  Public 
Participation  Procedures"  for  water 
resource-related  contract  negotiations, 
published  in  47  FR  7763.  Feb.  22, 1982, 
a  tabulation  is  provided  of  all  proposed 
contractual  actions  in  each  of  the  five 
Reclamation  regions.  Each  proposed 
action  is,  or  is  expected  to  be,  in  some 
stage  of  the  contract  negotiation  process 
in  1999.  When  contract  negotiations  are 
completed,  and  prior  to  execution,  each 
proposed  contract  form  must  be 
approved  by  the  Secretary  of  the 
Interior,  or  pursuant  to  delegated  or 
redelegated  authority,  the  Commissioner 


of  Reclamation  or  one  of  the  regional 
directors.  In  some  instances, 
congressional  review  and  approval  of  a 
report,  water  rate,  or  other  terms  and 
conditions  of  the  contract  may  be 
involved. 

Public  participation  in  and  receipt  of 
comments  on  contract  proposals  will  be 
facilitated  by  adherence  to  the  following 
procedures: 

1.  Only  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
specific  contract  proposal. 

2.  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 
parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  regional  or  project  office  of 
Reclamation. 

3.  Written  correspondence  regarding 
proposed  contracts  may  be  made 
available  to  the  general  public  pursuant 
to  the  terms  and  procedures  of  the 
Freedom  of  Information  Act  (80  Stat. 
383),  as  amended. 

4.  Written  comments  on  a  proposed 
contract  or  contract  action  must  be 
submitted  to  the  appropriate  regional 
officials  at  the  locations  and  within  the 
time  hmits  set  forth  in  the  advance 
public  notices. 

5.  All  written  comments  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
summarized  by  the  appropriate  regional 
office  for  use  by  the  contract  approving 
authority. 

6.  Copies  of  specific  proposed 
contracts  may  be  obtained  from  the 
appropriate  regional  director  or  his 
designated  public  contact  as  they 
become  available  for  review  and 
comment. 

7.  In  the  event  modifications  are  made 
in  the  form  of  a  proposed  contract,  the 
appropriate  regional  director  shall 
determine  whether  republication  of  the 
notice  and/or  extension  of  the  comment 
period  is  necessary. 

Factors  considered  in  making  such  a 
determination  shall  include,  but  are  not 
limited  to:  (I)  the  significance  of  the 
modification,  and  (ii)  the  degree  of 
public  interest  which  has  been 
expressed  over  the  course  of  the 
negotiations.  As  a  minimum,  the 
regional  director  shall  furnish  revised 
contracts  to  all  parties  who  requested 
the  contract  in  response  to  the  initial 
public  notice. 

Acronym  Definitions  Used  Herein 

(BCP)    Boulder  Canyon  Project 

(CAP)    Central  Arizona  Project 

(CUP)    Central  Utah  Project 

(CVP)    Central  Valley  Project 

(CRSP)    Colorado  River  Storage  Project 

(D*MC)    Drainage  and  Minor  Construction 
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(FR)    Federal  Register 

(IDD)    Irrigation  and  Drainage  District 

(ID)    Irrigation  District 

(M&I)    Municipal  and  Industrial 

(O&M)    Operation  and  Maintenance 

(P-SMBP)    Pick-Sloan  Missouri  Basin 

Program 
(R&B)    Rehabilitation  and  Betterment 
(PPR)    Present  Perfected  Right 
(RRA)    Reclamation  Reform  Act 
(NEPA)    National  Environmental  Policy  Act 
(SOD)     Safety  of  Dams 
(SRPA)    Small  Reclamation  Projects  Act 
(WCUA)    Water  Conservation  and 

Utilization  Act 
(WD)    Water  District 

Pacific  Northwest  Region:  Bureau  of 
Reclamation,  1150  North  Curtis  Road, 
Suite  100,  Boise,  Idaho  83706-1234, 
telephone  20&-378-5346. 

1.  Irrigation,  M&I,  and  miscellaneous 
water  users;  Idaho,  Oregon,  Washington, 
Montana,  and  Wyoming:  Temporary  or 
interim  water  service  contracts  for 
irrigation,  M&I,  or  miscellaneous  use  to 
provide  up  to  10,000  acre-feet  of  water 
annually  for  terms  up  to  5  years;  long- 
term  contracts  for  similar  service  for  up 
to  1,000  acre- feet  of  water  annually. 

2.  Rogue  River  Basin  Water  Users, 
Rogue  River  Basin  Project,  Oregon: 
Water  service  contracts;  $8  per  acre-foot 
per  anniun. 

3.  Willamette  Basin  Water  Users. 
Willamette  Basin  Project,  Oregon:  Water 
service  contracts;  $8  per  acre-foot  per 
annimi. 

4.  Pioneer  Ditch  Company,  Boise 
Project,  Idaho;  Clark  and  Edwards  Canal 
and  Irrigation  Company,  Enterprise 
Canal  Company,  Ltd.,  Lenroot  Canal 
Company,  Liberty  Park  Canal  Company, 
Parsons  Ditch  Company,  Poplar  ID, 
Wearyrick  Ditch  Company,  all  in  the 
Minidoka  Project,  Idaho;  Juniper  Flat 
District  Improvement  Company, 
Wapinitia  Project,  Oregon;  Roza  ID. 
Yakima  Project,  Washington: 
Amendatory  repayment  and  water 
service  contracts;  purpose  is  to  conform 
to  the  FxRA  (Public  Law  97-293). 

5.  Bridgeport  ID,  Chief  Joseph  Dam 
Project,  Washington:  Warren  Act 
contract  for  the  use  of  an  irrigation 
outlet  in  Chief  Joseph  Dam. 

6.  Palmer  Creek  Water  District 
Improvement  Company,  Willamette 
Basin  Project,  Oregon:  Irrigation  water 
service  contract  for  approximately 
13,000  acre-feet. 

7.  U.  S.  Fish  and  Wildlife  Service  and 
Boise-Kuna  ID,  Boise  Project.  Idaho: 
Memorandum  of  Agreement  for  the  use 
of  approximately  400  acre-feet  of  storage 
space  aiuually  in  Anderson  Ranch 
Reservoir.  Water  to  be  used  for  wildUfe 
mitigation  purposes  (ponds  and 
wedands). 

8.  North  Unit  ID  and/or  city  of 
Madras,  Deschutes  Project,  Cfregon: 


Long-term  municipal  water  service 
contract  for  provision  of  approximately 
125  acre- feet  annually  from  the  project 
water  supply  to  the  City  of  Madras. 

9.  North  Unit  ID,  Deschutes  Project, 
Oregon:  Repayment  contract  for 
reimbursable  cost  of  dam  safety  repairs 
to  Wickiup  Dam. 

10.  Five  individual  contractors, 
Umatilla  Project,  Oregon:  Repayment 
agreements  for  reimbursable  cost  of  dam 
safety  repairs  to  McKay  Dam. 

11.  North  Unit  ID,  Deschutes  Project, 
Oregon:  Warren  Act  contract  with  cost 
of  service  charge  to  allow  for  use  of 
project  facilities  to  convey  nonproject 
water. 

12.  Baker  Valley  ID,  Baker  Project, 
Oregon:  Warren  Act  contract  with  cost 
of  service  charge  to  allow  for  use  of 
project  faciUties  to  store  nonproject 
water. 

13.  Okanogan  ID,  Okanogan  Project, 
Washington:  SOD  contract  to  repay 
District's  share  of  cost  of  dam  safety 
repairs  to  Salmon  Lake  Dam. 

14.  Trend  west  Resorts,  Yakima 
Project,  Washington:  Long-term  water 
exchange  contract  for  assignment  of 
Teanaway  River  and  Big  Creek  water 
rights  to  Reclamation  for  instream  flow 
use  in  exchange  for  annual  use  of  up  to 
3,500  acre-feet  of  water  from  Cle  Eliun 
Reservoir  for  a  proposed  resort 
development. 

15.  Milner  ID,  Minidoka-Palisades 
Projects,  Idaho:  Amendment  of  storage 
contracts  to  reduce  the  District's 
spaceholding  in  Palisades  Reservoir  by 
up  to  5,162  acre- feet,  thereby  allowing 
use  of  this  space  by  Reclamation  for 
flow  augmentation. 

16.  City  of  Cle  Elum,  Yakima  Project, 
Washington:  Contract  for  up  to  2,170 
acre-feet  of  water  for  mimicipal  use. 

17.  Jimiper  Flat  District  Improvement 
Company,  Wapinitia  Project,  Oregon: 
Repayment  contract  for  reimbursable 
cost  of  dam  safety  repairs  to  Wasco 
Dam. 

The  following  contract  actions  have 
been  completed  or  discontinued  in  the 
Pacific  Northwest  Region  since  this 
notice  was  last  published  on  October  20, 
1998. 

1.  (4)  West  Extension  ID,  Umatilla 
Project,  Oregon:  Contract  amendment  to 
conform  to  the  RRA  (Public  Law  97- 
293)  executed  in  November  1998. 

2.  (14)  South  Boise  Mutual  Irrigation 
Company,  Ltd.  and  United  Water  Idaho, 
Boise  Project,  Idaho:  Agreement 
amending  contracts  to  approve  the 
acquisition  and  mimicipal  use  of 
Anderson  Ranch  Reservoir  water  by 
United  Water  Idaho,  and  the  transfer  of 
Lucky  Peak  Reservoir  water  to  the 
United  States.  This  action  is  not  likely 
to  be  pursued. 


3.  (20)  Burley  and  Southwest  IDs. 
Minidoka  Project.  Idaho:  Warren  Act 
contract  vnth  charge  to  allow  for  use  of 
project  faciUties  to  convey  nondistrict 
water  to  Southwest  ID.  This  action  is 
not  likely  to  be  pursued. 

Mid-Pacific  Region:  Biu«au  of 
Reclamation,  2800  Cottage  Way. 
Sacramento.  CaUfomia  95825-1898, 
telephone  916-978-5250. 

1.  Irrigation  water  districts,  individual 
irrigators,  M&I  and  miscellaneous  water 
users.  Mid-Pacific  Region  projects  other 
than  CVP:  Temporary  (interim)  water 
service  contracts  for  available  project 
water  for  frrigation,  M&I,  or  fish  and 
wildlife  purposes  providing  up  to 
10,000  acre-feet  of  water  annually  for 
terms  up  to  5  years;  temporary  Warren 
Act  contracts  for  use  of  project  facilities 
for  terms  up  to  1  year;  long-term 
contracts  for  similar  service  for  up  to 
1,000  acre-feet  aimually.  Note.  Copies  of 
the  standard  forms  of  temporary  water 
service  contracts  for  the  various  types  of 
service  are  available  upon  written 
request  from  the  Regional  Director  at  the 
address  shown  above. 

2.  Contractors  from  the  American 
River  Division,  Buchanan  Unit.  Colusa 
Basin  Drain.  Cross  Valley  Canal.  Delta 
Division.  East  Side  Division,  Friant 
Division,  Hidden  Unit,  Sacramento 
River  Division,  San  Felipe  Division, 
Shasta  Division,  Trinity  River  Division, 
and  West  San  Joaquin  Division,  CVP, 
California:  Renewal  of  existing  long- 
term  and  interim  renewal  water  service 
contracts  with  contractors  whose 
contracts  expire  between  2000  and 
2001;  water  quantities  for  these 
contracts  total  in  excess  of  5.6M  acre- 
feet.  These  contract  actions  wall  be 
accomphshed  through  long-term 
renewal  contracts  pursuant  to  Public 
Law  102-575. 

3.  Redwood  Valley  County  WD, 
SRPA.  California:  District  is  considering 
restructuring  the  repayment  schedule 
pursuant  to  Public  Law  100-516  or 
initiating  new  legislation  to  prepay  the 
loan  at  a  discounted  rate.  Prepayment 
option  under  PubHc  Law  102-575  has 
expired. 

4.  Sacramento  River  water  rights 
contractors.  CVP,  California:  Contract 
amendment  for  assignment  under 
voluntary  land  ownership  transfers  to 
provide  for  the  current  CVP  water  rates 
and  update  standard  contract  articles. 

5.  Naval  Air  Station  and  Truckee 
Carson  ID.  New  lands  Project,  Nevada: 
Amend  water  service  agreement  No.  14- 
06-400-1024  for  the  use  of  project  water 
on  Naval  Air  Station  land. 

6.  El  Dorado  County  Water  Agency, 
San  Juan  WD,  and  Sacramento  County 
Water  Agency.  CVP,  California:  M&I 
water  service  contracts  to  supplement 
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existing  water  s  iipply;  15,000  acre-feet 
for  El  Dorado  County  Water  Agency, 
13,000  acre-feeti  for  San  Juan  WD,  and 
22,000  acre- feet  for  Sacramento  County 
Water  Agency,  Authorized  by  fhiblic 


Law  101-514. 
7.  U.S.  Fish 
Cahfomia  Dep 
Game,  Crassl 


id  Wildlife  Service, 
ent  of  Fish  and 

s  WD,  CVP,  California: 

Water  service  cdntracts  to  provide  water 
supplies  for  refuges  and  private 
wetlands  within  the  CVP  pursuant  to 
Public  Law  102-575  and  Federal 
Reclamation  Laws;  quantity  to  be 
contracted  for  is  approximately  450,000 
acre-feet. 

8.  Sutter  Extension  WD,  Biggs- West 
Gridley  WD,  Bi  ena  Vista  Water  Storage 
District,  and  tho  State  of  California 
Department  of  Water  Resources,  CVP, 
Cahfomia:  Pursuant  to  Public  Law  102- 
575,  conveyance  agreements  for  the 
purpose  of  wheeling  refuge  water 
supplies  and  funding  district  facihty 
improvements  md  exchange  agreements 
to  provide  wat(  r  for  refuge  and  private 
wetlands. 

9.  Mountain  Gate  Community 
Services  District.  CVP,  California: 
Amendment  of  existing  long-term  water 
service  contrac :  to  include  right  to 
renew.  This  air  endment  will  also 
conform  the  contract  to  current 
Reclamation  law.  including  Public  Law 
102-575. 

10.  Santa  Batbara  County  Water 
Agency.  Cachu^a  Project,  Cahfomia: 
Repayment  contract  for  SOD  work  on 
Bradbury  Dam 

11.  CVP  Senjice  Area,  Cahfomia: 
Temporary  wajer  purchase  agreements 
for  acquisition  of  20.000  to  200.000 
acre-feet  of  wajer  for  fish  and  wildlife 
purposes  as  auihorized  by  the  Central 
Valley  Project  Improvement  Act  for 
terms  of  up  to  8  years. 

12.  City  of  Rfaseville,  CVP,  Califomia: 
Execution  of  1<  ng-term  Warren  Act 
contract  for  co  iveyance  of  nonproject 
water  provide< .  from  the  Placer  County 
Water  Agency.  This  contract  will  allow 
CVP  facilities  1  o  be  used  to  deliver 
nonproject  waier  to  the  City  of  Roseville 
for  use  within  their  service  area. 

13.  Sacramento  Municipal  Utility 
District,  CVP.  Cahfomia:  Amendment  of 
existing  water  service  contract  to  allow 
for  additional  points  of  diversion  and 
assignment  of  (up  to  15.000  acre- feet  of 
project  water  tjo  the  Sacramento  Coimty 
Water  Agency]  The  amended  contract 
will  conform  tb  current  Reclamation 
law.  I 

14.  Mercy  St)rings  WD.  CVP. 
Cahfomia:  Asfignment  of  District's 
water  service  Contract  to  Pajaro  Valley 
Water  Management  Agency.  The 
assignment  will  provide  for  delivery  of 
up  to  13,300  ajcre-feet  annually  of  water 


to  the  Agency  from  the  CVP  for 
agricultural  purposes. 

15.  Santa  Barbara  County  Water 
Agency,  Cachuma  Project,  Califomia: 
Contract  to  transfer  responsibihty  for 
O&M  and  O&M  funding  of  certain 
Cachimia  Project  facilities  to  the 
member  units. 

16.  Stony  Creek  WD.  Black  Butte  Dam 
and  Lake.  Sacramento  River  Division, 
CVP,  Califomia:  Proposed  amendment 
of  Stony  Creek  WD's  water  service 
contract.  No.  2-07-20-W0261.  to  allow 
the  Contractor  to  change  from  paying  for 
all  project  water,  whether  used  or  not. 
to  paying  only  for  project  water 
scheduled  or  delivered  and  to  add 
another  month  to  the  irrigation  period. 

17.  M&T.  Inc..  Sacramento  River 
Water  Rights  Contractors.  CVP. 
Califomia:  Proposed  exchange 
agreement  with  M&T.  Inc..  to  take  its 
Butte  Creek  water  rights  water  from  the 
Sacramento  River  in  exchange  for  CVP 
water. 

18.  East  Bay  Municipal  Utility 
District.  CVP,  Cahfomia:  Amendment  to 
the  long-term  water  service  contract.  No. 
14_O6-200-5183A,  to  change  the  points 
of  diversion. 

19.  Madera  ID,  Lindsay-Strathmore 
ID,  and  Delta  Lands  Reclamation 
District  No.  770,  CVP,  Cahfomia: 
Execution  of  2-  to  3-year  Warren  Act 
contracts  for  conveyance  of  nonproject 
water  in  the  Friant-Kem  and/or  Madera 
Canals  when  excess  capacity  exists. 

20.  Napa  County  Flood  Control  and 
Water  Conservation  District,  Solano 
Project.  Califomia:  Renewal  of  water 
service  contract.  No.  14-06-200-1 290A, 
which  expires  Febmary  28, 1999. 

21.  Solano  County  Water  Agency, 
Solano  Project.  Califomia:  Renewal  of 
water  service  contract.  No.  14-06-200- 
4090.  which  expires  Febmary  28, 1999. 

22.  Reno,  Sparks,  and  Washoe 
County,  Washoe  and  Tmckee  Storage 
Projects,  Nevada  and  Califomia: 
Contract  for  the  storage  of  non-Federal 
water  in  Truckee  River  reservoirs  as 
authorized  by  Pubhc  Law  101-618  and 
consistent  with  the  terms  and 
conditions  of  the  Truckee  River  Water 
Quahty  Settlement  Agreement. 

23.  Sierra  Pacific  Power  Company  and 
Washoe  County  Water  Conservation 
District,  Washoe  and  Truckee  Storage 
Projects,  Nevada  and  Califomia: 
Contract  for  the  storage  of  non-Federal 
water  in  Tmckee  River  reservoirs  as 
authorized  by  Public  Law  101-618  and 
consistent  with  the  terms  and 
conditions  of  the  proposed  Tmckee 
River  Operating  Agreement. 

24.  Casitas  Municipal  Water  District, 
Ventura  Project,  Califomia:  Repayment 
contract  for  SOD  work  on  Casitas  Dam. 


25.  Centerville  Community  Services 
District,  CVP,  Cahfomia:  A  long-term 
supplemental  repayment  contract  for 
reimbursement  to  the  United  States  for 
conveyance  costs  associated  with  CVP 
water  conveyed  to  Centerville. 

26.  El  Dorado  ID.  CVP.  Cahfomia: 
Execution  of  long-term  Warren  Act 
contract  for  conveyance  of  nonproject 
water.  This  contract  will  allow  CVP 
facilities  to  be  used  to  deliver 
nonproject  water  to  the  EKstrict  for  use 
within  their  service  area. 

27.  Placer  County  Water  Agency.  CVP. 
Cahfomia:  Amendment  of  existing 
water  service  contract  to  allow  for 
additional  points  of  diversion  and 
reduction  in  the  amount  of  project  water 
to  be  delivered  from  a  maximum  of 
117.000  acre-feet  to  a  maximum  of 
35.000  acre-feet.  The  amended  contract 
will  conform  to  current  Reclamation 
law. 

28.  Langell  Valley  ID,  Horsefly  ID.  and 
Tulelake  ID,  Klamath  Project.  Oregon: 
Repayment  contract  for  SOD  work  on 
Clear  Lake  Dam. 

29.  Widren  WD,  CVP.  Califomia: 
Assignment  of  District's  water  service 
contract  to  the  City  of  Tracy.  The 
assignment  will  require  approval  of 
conversion  of  the  District's  CVP 
irrigation  water  to  M&I  water. 

30.  Warren  Act  Contracts.  CVP. 
Cahfomia:  Execution  of  long-term 
Warren  Act  contracts  with  various 
entities  for  conveyance  of  nonproject 
water  in  the  Delta-Mendota  Calnal. 

31.  Solano  Coimty  Water  Agency  and 
Solano  ID,  Solano  Project,  Califomia: 
Contract  to  transfer  responsibility  for 
O&M  of  Monticello  Dam.  Putah 
Diversion  Dam,  Putah  South  Canal. 
Headworks  of  Putah  South  Canal,  and 
Parshall  Flimie  at  Milepost  0.18  of 
Putah  South  Canal  to  Solano  ID  and 
provide  that  the  Solano  County  Water 
Agency  shall  provide  the  funds 
necessary  for  O&M  of  the  facilities. 

32.  Tuolumme  Utility  District 
(formerly  Tuolumne  Regional  WD), 
CVP,  Califomia:  Water  service  contract 
for  up  to  9,000  acre-feet  from  New 
Melones  Reservoir. 

33.  Reno.  Sparks,  Washoe  County, 
State  of  Nevada,  State  of  Cahfomia, 
Town  of  Femley,  Nevada,  Tmckee- 
Carson  ID,  and  any  other  local  interest 
or  Native-American  Tribal  interest,  who 
may  have  negotiated  rights  under  Pubhc 
Law  101-618;  Nevada  and  Cahfomia: 
Contract  for  the  storage  of  non-Federal 
water  in  Truckee  River  reservoirs  as 
authorized  by  Pubhc  Law  101-618  and 
consistent  with  the  terms  and 
conditions  of  the  proposed  Truckee 
River  Operating  Agreement. 
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34.  City  of  Folsom.  CVP,  California: 
Contract  to  amend  their  water  rights 
settlement  contract's  point  of  diversion. 

35.  Banta  Carbona  ID,  CVP.  California: 
Long-term  Warren  Act  contract  for 
conveyance  of  nonproject  water  in  the 
Delta-Mendota  Canal. 

Lower  Colorado  Region:  Bureau  of 
Reclamation.  PO  Box  61470  (Nevada 
Highway  and  Park  Street),  Boulder  City. 
Nevada  89006-1470.  telephone  702- 
293-6536. 

1.  Milton  and  Jean  PhilHps.  Kenneth 
or  Ann  Easterday,  Robert  E.  Harp. 
Cameron  Brothers  Construction  Co.. 
Ogram  Farms.  Bruce  Church.  Inc., 
Simkist  Growers,  Inc.,  and  Clayton 
Farms,  BCP,  Arizona:  Water  service 
contracts,  as  recommended  by  Arizona 
Department  of  Water  Resources,  with 
agricultural  entities  located  near  the 
Colorado  River  for  up  to  15,557  acre-feet 
per  year  total. 

2.  Arizona  State  Land  Department, 
State  of  Arizona,  BCP,  Arizona:  Contract 
for  6,607  acre-feet  per  year  of  Colorado 
River  water  for  agricultural  use  and 
related  purposes  on  State-owned  land. 

3.  Armon  Curtis,  Arlin  Dulin.  Jack 
Rayner.  Glen  Curtis,  Jamar  Produce 
Corporation,  and  Ansel  T.  Hall,  BCP, 
Arizona:  Water  service  contracts  to 
exempt  each  referenced  contract  from 
the  acreage  limitation  and  full-cost 
pricing  provisions  of  the  RRA. 

4.  Brooke  Water  Co.,  Havasu  Water 
Co.,  Town  of  Quartzsite,  BCP,  Arizona: 
Contracts  for  additional  M&I  allocations 
of  Colorado  River  water  to  entities 
located  along  the  Colorado  River  in 
Arizona  for  up  to  2,610  acre-feet  per 
year  as  recommended  by  the  Arizona 
Department  of  Water  Resources. 

5.  National  Park  Service  for  Lake 
Mead  National  Recreation  Area, 
Supreme  Court  Decree  in  Arizona  v. 
California,  and  BCP  in  Arizona  and 
Nevada:  Memorandimi  of 
Understanding  for  delivery  of  Colorado 
River  water  for  the  National  Park 
Service's  Federal  Establishment  PPR  for 
diversion  of  500  acre-feet  annually  and 
the  National  Park  Service's  Federal 
Establishment  PPR  pursuant  to 
Executive  Order  No.  5125  (April  25, 
1930). 

6.  Mohave  Valley  DDD,  BCP,  Arizona: 
Amendment  of  current  contract  for 
additional  Colorado  River  water,  change 
in  service  area,  diversion  points.  RRA 
exemption,  and  PPR. 

7.  Miscellaneous  PPR  entitlement 
holders,  BCP.  Arizona,  and  California: 
New  contracts  for  entitlement  to 
Colorado  River  water  as  decreed  by  the 
U.S.  Supreme  Court  in  Arizona  v. 
California,  as  supplemented  or 
amended,  and  as  required  by  section  5 
of  the  Boulder  Canyon  Project  Act. 


Miscellaneous  PPRs  holders  are  listed  in 
the  January  9, 1979,  Supreme  Court 
Supplemental  Decree  in  Arizona  v. 
California  et  al. 

8.  Miscellaneous  PPR  No.  11,  BCP. 
Arizona:  Assign  a  portion  of  the  PPR 
from  Holpal  to  McNulty  et  al. 

9.  Federal  estabhshment  PPR 
entitlement  holders.  BCP:  Individual 
contracts  for  administration  of  Colorado 
River  water  entitlement  of  the  Colorado 
River.  Fort  Mojave.  Quechan, 
Chemehuevi,  and  Cocopah  Indian 
Tribes. 

10.  United  States  facilities,  BCP, 
Arizona  and  California:  Reservation  of 
Colorado  River  water  for  use  at  existing 
Federal  facilities  and  lands 
administered  by  Reclamation. 

11.  Bureau  of  Land  Management,  BCP, 
Arizona:  Contract  for  1,176  acre-feet  per 
year,  for  irrigation  use,  of  Arizona's 
Colorado  River  water  that  is  not  used  by 
higher-priority  Arizona  entitlement 
holders. 

12.  Curtis  Family  Trust  et  al.,  BCP. 
Arizona:  Contract  for  2,100  acre-feet  per 
year  of  Colorado  River  water  for 
irrigation. 

13.  Beattie  Farms  SW,  BCP,  Arizona: 
Contract  for  1,890  acre- feet  per  year  of 
unused  Arizona  entitlement  for 
irrigation  use. 

14.  Section  10  Backwater,  BCP. 
Arizona:  Contract  for  250  acre-feet  per 
year  of  unused  Arizona  entitlement  for 
environmental  use  until  a  permanent 
water  supply  can  be  obtained. 

15.  U.S.  Fish  and  Wildlife  Service. 
Lower  Colorado  River  Refuge  Complex. 
BCP.  Arizona:  Proposed  agreement  for 
the  administration  of  existing  Colorado 
River  water  entitlement  of  refuge  lands 
located  in  Arizona,  resolving  water 
rights  coordination  issues,  and  to 
provide  for  additional  entitlement  for 
nonconsiunptive  use  of  flow  through 
water. 

16.  Hilander  C  ID.  Colorado  River 
Basin  Salinity  Control  Project.  Arizona: 
Water  delivery  contract  for  4.500  acre- 
feet. 

17.  Maricopa-Stanfield  IDD.  CAP, 
Arizona:  Amend  distribution  system 
repayment  contract  No.  4-07-30- 
W0047  to  reschedule  repayment 
pursuant  to  June  28, 1996.  agreement. 

18.  Indian  and  non-Indian  agricultural 
and  M&I  water  users.  CAP.  Arizona: 
New  and  amendatory  contracts  for 
repayment  of  Federal  expenditures  for 
construction  of  distribution  systems. 

19.  Tohono  O'odham  Nation,  SRPA. 
Arizona:  Repayment  contract  for  a  $7.3 
milhon  loan  for  the  Schuk  Toak  District. 

20.  San  Tan  ID.  CAP,  Arizona:  Amend 
distribution  system  repayment  contract 
No.  6-07-30-W0120  to  increase  the 


repayment  obUgation  approximately 
$168,000. 

21.  Central  Arizona  Drainage  and 
Irrigation  District,  CAP,  Arizona: 
Amend  distribution  system  repayment 
contract  No.  4-07-30-W0048  to  modify 
repayment  terms  pursuant  to  U.S. 
Bankruptcy  Court,  District  of  Arizona. 

22.  City  of  Needles.  Lower  Colorado 
Water  Supply  Project,  CaHfomia: 
Amend  contract  No.  2-O7-3O-W0280  to 
extend  Needles  water  service 
subcontracting  authority  to  the  Counties 
of  Imperial  and  Riverside. 

23.  Imperial  ID/Coachella  Valley  WD 
and/or  The  Metropolitan  WD  of 
Southern  California,  BCP,  California: 
Contract  to  fund  the  Department  of  the 
Interior's  expenses  to  conserve  All- 
American  Canal  seepage  water  in 
accordance  with  Title  II  of  the  San  Luis 
Rey  Indian  Water  Rights  Settlement  Act 
dated  November  17,  1988. 

24.  Coachella  Valley  WD  and/or  The 
Metropolitan  WD  of  Southern 
Cahfomia,  BCP,  Cahfomia:  Contract  to 
fund  the  Department  of  the  Interior's 
expenses  to  conserve  seepage  water 
from  the  Coachella  Branch  of  the  Ail- 
American  Canal  in  accordance  with 
Title  n  of  the  San  Luis  Rey  Indian  Water 
Rights  Settlement  Act,  dated  November 
17,  1988. 

25.  United  States  Navy,  BCP,  Niland. 
Cahfomia:  Contract  for  23  acre-feet  of 
surplus  Colorado  River  water  for 
domestic  use  delivered  through  the 
Coachella  Canal. 

26.  Southern  Nevada  Water  Authority, 
Robert  B.  Griffith  Water  Project,  BCP, 
Nevada:  Amend  the  repayment  contract 
to  provide  for  the  incorporation  of  the 
Griffith  Project  into  the  expandv,d 
southern  Nevada  Water  System,  funded 
and  built  by  Southern  Nevada  Water 
Authority,  to  faciUtate  the  diversion, 
treatment,  and  conveyance  of  additional 
water  out  of  Lake  Mead  for  which  the 
Authority  has  an  existing  entitlement  to 
use. 

27.  Salt  River-Pima  Maricopa  Indian 
Community.  CAP.  Arizona:  O&M 
contract  for  its  CAP  water  distribution 
system. 

28.  McMicken  ID/Town  of  Goodyear, 
CAP,  Arizona:  Amend  McMicken's  CAP 
subcontract  to  reduce  its  entitlement  by 
507  acre-feet  and  Goodyears's  water/ 
service  subcontract  to  increase  its 
entitlement  by  507  acre-feet. 

29.  Bullhead  City,  BCP,  Arizona: 
Assignment  of  1 ,800  acre-feet  of  water 
and  associated  service  area  from 
Mohave  County  Water  Conservation 
District  to  Bullhead  City,  Arizona. 

30.  Mr.  Robert  H.  Chesney,  BCP, 
Arizona:  Amend  contract  No.  5-07-30- 
W0321  to  increase  the  cubic-foot-per- 
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second  diversioi 
installation  of  a 
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and  facilitate  the 
ow-lifl  pump. 

31.  U.S.  AnnyiProving  Ground.  BCP. 
Arizona:  Agreenjent  for  1.883  acre- feet 
of  Colorado  Rivejr  water. 

32.  Arizona  Stpte  Land  Department, 
BCP,  Arizona:  VMater  delivery  contract 
for  1,400  acre-feit  of  Colorado  River 
water  for  domestic  use. 

33.  Miscellandous  PPR  No.  38.  BCP, 
California:  Assigp  Schroeder's  portion 
of  the  PPR  to  Miirphy  Broadcasting  and 
change  the  place  and  type  of  water  use. 

34.  Bemeil  W4ter  Co.,  CAP,  Arizona: 
Subcontracts  associated  with  partial 
assignment  of  water  service  to  the  Cave 
Creek  Water  Coqipany. 

35.  Tohono  Olodham  Nation,  CAP, 
Arizona:  Repayment  contract  for 
construction  costs  associated  with 
distribution  system  for  Central  Arizona 

IDD.  J 

36.  Tohono  Olodham  Nation,  CAP, 
Arizona:  Contracts  for  Schuk  Toak  and 
San  Xavier  Districts  for  repayment  of 
Federal  expenditures  for  construction  of 
distribution  systjems. 

37.  Arizona  S<ate  Land  Department, 
BCP,  Arizona:  Water  delivery  contract 
for  up  to  9,000  apre-feet  per  year  of 
unused  apportionment  and  surplus 
Colorado  River  prater  for  irrigation. 

38.  Don  Schuler,  BCP.  California: 
Temporary  delivery  contract  for  surplus 
and/or  imused  toportionment  Colorado 
River  water  for  domestic  and  industrial 
use  on  18  lots  o|  recreational  homes  in 
CaUfomia. 

39.  Bureau  of  Land  Management.  BCP. 
CaUfomia:  Agreement  for  1.000  acre- feet 
of  Colorado  Rivfr  water  in  accordance 
with  Secretarial'Reservations. 

40.  Bureau  of  iLand  Management.  BCP. 
Arizona:  Agreei^ent  for  4.010  acre-feet 
of  Colorado  Riv^r  water  in  accordance 
with  Secretarial' Reservations. 

41.  Arizona  Public  Service  Company 
and  Imperial  ID|  BCP.  Arizona:  Delivery 
contract  for  up  to  1.500  acre- feet  of 
imused  Arizona  entitlement  and/ or 
surplus  water. 

42.  Canyon  F^est  Village  II 
Corporation.  BOP.  Arizona:  Water 
delivery  contract  for  the  diversion  of  up 
to  400  acre- feet  jof  imused  Arizona 
apportionment  br  surplus 
apportionment  of  Colorado  River  water 
for  domestic  us^. 

43.  Gila  Project  Works,  Gila  Project. 
Arizona;  Proposed  title  transfer  of 
facilities  and  ce  rtain  lands  in  the 
Wellton-Mohawk  Division.  Arizona,  to 
be  transferred  from  the  United  States  to 
the  Wellton-M(^awk  IDD. 

44.  McMicke^  ID,  CAP.  Arizona: 
Assigimient  of  486  acre-feet  of  M&I 
water  to  the  City  of  Peoria. 

45.  ASARCO  Inc..  CAP,  Arizona: 
Amendment  toiextend  deadline  for 


giving  notice  of  termination  on 
exchange  subcontract. 

46.  BHP  Copper,  Inc.,  CAP,  Arizona: 
Amendment  to  extend  deadline  for 
giving  notice  of  termination  on 
exchange  subcontract. 

47.  Cyprus  Miami  Mining 
Corporation,  CAP,  Arizona:  Amendment 
to  extend  deadline  for  giving  notice  of 
termination  on  exchange  subcontract. 

48.  San  Carlos-Apache  Tribe,  CAP, 
Arizona:  Agreement  among  the  United 
States,  Salt  River  Project  Agricultural 
Improvement  and  Power  District,  and 
Salt  River  Valley  Water  Users' 
Association  for  exchange  of  up  to  14,000 
acre-feet  of  Black  River  Water  for  CAP 
water. 

49.  San  Carlos-Apache  Tribe,  Arizona: 
Agreement  among  the  San  Carlos- 
Apache  Tribe,  the  United  States,  and 
Phelps  Dodge  Corporation  for  the  lease 
of  Black  River  Water. 

50.  San  Qulos  Apache  Tribe,  CAP, 
Arizona:  Amendatory  contract  to 
increase  the  Tribe's  CAP  water 
entitlement  pursuant  to  the  San  Carlos 
Apache  Tribe  Water  Rights  Settlement 
Act. 

51.  Bureau  of  Reclamation,  BCP, 
Arizona  and  California:  Surplus  water 
entitlements  for  environmental  habitat 
improvement  projects. 

52.  Agricultural  and  M&I  water  users, 
CAP,  Arizona:  Water  service 
subcontracts  for  percentages  of  available 
supply  reallocated  in  1992  for  irrigation 
entities  and  up  to  640,000  acre-feet  per 
year  allocated  in  1983  for  M&I  use. 

53.  City  of  Goodyear,  CAP,  Arizona: 
Amendment  to  increase  Goodyear's  CAP 
water  entitlement  by  1,007  acre- feet 
pursuant  to  agreement  with  McMicken 
ID  to  transfer  its  right  to  this  water 
under  subcontract  No.  5-07-30-WOlOO. 

54.  McMicken  ID,  CAP,  Arizona: 
Amendment  No.l  to  terminate 
subcontract. 

55.  E&R  Water  Company,  CAP, 
Arizona:  Exchange  agreement  to  transfer 
161  acre-feet  of  CAP  water  to  the  Salt 
River  Project. 

The  following  contract  action  has 
been  completed  in  the  Lower  Colorado 
Region  since  this  notice  was  last 
pubUshed  on  October  20, 1998. 

1.  (43)  Bureau  of  Land  Management, 
Lower  Colorado  Water  Supply  Project, 
CaUfomia:  Agreement  for  a  consumptive 
use  of  1,150  acre-feet  of  water  for  use  on 
Bureau  of  Land  Management- 
administered  lands  in  California 
adjacent  to  the  Colorado  River. 

Upper  Colorado  Region:  Bureau  of 
Reclamation,  125  South  State  Street, 
Room  6107,  Salt  Lake  City.  Utah  84138- 
1102,  telephone  801-524-4419. 

1.  Individual  irrigators,  M&I,  and 
miscellaneous  water  users;  Initial  Units, 


CRSP;  Utah,  Wyoming,  Colorado,  and 
New  Mexico:  Temporary  (interim)  water 
service  contracts  for  surplus  project 
water  for  irrigation  or  M&I  use  to 
provide  up  to  10,000  acre- feet  of  water 
aimually  for  terms  up  to  10  years;  long- 
term  contracts  for  similar  service  for  up 
to  1,000  acre- feet  of  water  annually. 

(a)  Harrison  F.  Russell  and  Patricia  E. 
Russell,  Aspinall  Unit,  CRSP,  Colorado: 
Contract  for  1  acre-foot  to  support  an 
augmentation  plan.  Case  No.  97CW39, 
Water  Division  Court  No.  4,  State  of 
Colorado,  to  provide  for  a  single  family 
residential  well,  including  home  lawn 
and  Uvestock  watering  (non- 
commercial). 

(b)  City  of  Page,  Arizona,  Glen  Canyon 
Unit,  CRSP,  Arizona:  Long-term  contract 
for  300  acre-feet  of  water  for  municipal 
purposes. 

(c)  LeChee  Chapter  of  the  Navajo 
Nation,  Glen  Canyon  Unit,  CRSP, 
Arizona:  Long-term  contract  for  200 
acre-feet  for  municipal  purposes. 

(d)  Stephens,  Walter  Daniel,  Aspinall 
Unit,  CRSP,  Colorado:  Contract  for  2 
acre-feet  to  support  an  augmentation 
plan.  Case  No.  97CW49,  Water  Division 
Court  No.  4,  State  of  Colorado,  to 
provide  for  pond  evaporative  depletions 
during  the  non-irrigation  season. 

(e)  Frank  M.  Colman,  Karen  Edstrom, 
William  and  Lorena  Gunn,  Emily 
Vernon,  and  William  E.  WilUams. 
Aspinall  Unit.  CRSP,  Colorado:  Contract 
for  3  acre-feet  to  support  augmentation 
plans.  Water  Division  Court  No.  4,  State 
of  Colorado,  to  provide  for  single  family 
residential  use,  irrigation,  fire 
protection,  and  livestock  watering. 

(f)  Daggett  County,  Utah,  Flaming 
Gorge  Unit,  CRSP,  Utah:  M&I  water 
service  contract  covering  payment  for 
and  delivery  of  up  to  12,000  acre-feet  of 
untreated  water  as  required  by  Section 
10(k)(2)  of  Public  Law  105-326. 

2.  Southern  Ute  Indian  Tribe,  Animas- 
La  Plata  Project,  Colorado:  Repayment 
contract  for  26,500  acre-feet  per  year  for 
M&I  use  and  2,600  acre- feet  per  year  for 
irrigation  use  in  Phase  One  and  700 
acre-feet  in  Phase  Two;  contract  terms  to 
be  consistent  with  binding  cost-sharing 
agreement  and  water  rights  settlement 
agreement. 

3.  Ute  Mountain  Ute  Tribe,  Animas-La 
Plata  Project,  Colorado  and  New 
Mexico:  Repayment  contractr6,000  acre- 
feet  per  year  for  M&I  use  in  Colorado; 
26,400  acre-feet  per  year  for  irrigation 
use  in  Colorado;  900  acre-feet  per  year 
for  irrigation  use  in  New  Mexico; 
contract  terms  to  be  consistent  with 
binding  cost-sharing  agreement  and 
water  rights  settlement  agreement. 

4.  Pine  River  ID,  Pine  River  Project, 
Colorado:  Contract  to  allow  the  District 
to  convert  up  to  2,000  acre- feet  of 


project  irrigation  water  to  municipal, 
domestic,  and  industrial  uses. 

5.  San  Juan-Chama  Project,  New 
Mexico:  San  Juan  Pueblo  repayment 
contract  for  up  to  2,000  acre- feet  of 
project  water  for  irrigation  purposes. 
Taos  Area — The  Taos  area  Acequias,  the 
Town  and  County  of  Taos  are  forming 

a  joint  powers  agreement  to  form  an 
organization  to  enter  into  a  repayment 
contract  for  up  to  2,990  acre- feet  of 
project  water  to  be  used  for  irrigation 
and  M&I  in  the  Taos,  New  Mexico  area. 

6.  Carlsbad  ID,  Carlsbad  Project,  New 
Mexico:  Multi-year  contract  to  allow  the 
District  to  lease  water  to  the  New 
Mexico  Interstate  Stream  Commission  to 
fulfill  New  Mexico's  water  obligation  to 
Texas  under  Supreme  Court's  Amended 
Decree  in  Texas  v.  New  Mexico  485  U.S. 
288(1988). 

7.  The  National  Park  Service, 
Colorado  Water  Conservation  Board, 
Wayne  N.  Aspinall  Unit.  CRSP, 
Colorado:  Contract  to  provide  specific 
river  flow  patterns  in  the  Gunnison 
River  through  the  Black  Canyon  of  the 
Gunnison  National  Monument. 

8.  Upper  Gunnison  River  Water 
Conservancy  District,  Wayne  N. 
Aspinall  Unit,  CRSP,  Colorado:  Long- 
term  water  service  contract  for 
municipal,  domestic,  and  irrigation  use. 

9.  Upper  Gunnison  River  Water 
Conservancy  District,  Wayne  N. 
Aspinall  Unit,  CRSP.  Colorado: 
Substitute  supply  plan  for  the 
administration  of  the  Gunnison  River. 

10.  Uncompahgre  Valley  Water  Users 
Association,  Upper  Gunnison  River 
Water  Conservancy  District,  Colorado 
River  Water  Conservation  District, 
Uncompahgre  Project,  Colorado:  Water 
management  agreement  for  water  stored 
at  Taylor  Park  Reservoir  and  the  Wayne 
N.  Aspinall  Storage  Units  to  improve 
water  management. 

11.  Southern  Ute  Indian  Tribe.  Florida 
Project,  Colorado:  Supplement  to 
contract  No.  14-06-400-3038,  dated 
May  7, 1963,  for  an  additional  181  acre- 
feet  of  project  water,  plus  563  acre-feet 
of  water  pursuant  to  the  1986  Colorado 
Ute  Indian  Water  Rights  Final 
Settlement  Agreement. 

12.  Grand  Valley  Water  Users 
Association,  Orchard  Mesa  ED,  and 
Public  Service  Company  of  Colorado, 
Grand  Valley  Project,  Colorado:  Water 
service  contract  for  the  utilization  of 
project  water  for  cooling  purposes  for  a 
steam  electric  generation  plant. 

13.  Public  Service  Company  of  New 
Mexico,  CRSP,  Navajo  Unit,  New 
Mexico:  Amendatory  water  service 
contract  for  diversion  of  16,700  acre- 
feet,  not  to  exceed  a  depletion  of  16,200 
acre-feet  of  project  water  for  cooling 
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purposes  for  a  steam  electric  generation 
plant. 

14.  Sanpete  County  Water 
Conservancy  District.  Narrows  Project, 
Utah:  Application  for  an  SRPA  loan  and 
grant  to  construct  a  dam,  reservoir,  and 
pipeline  to  annually  supply 
approximately  5,000  acre-feet  of  water 
through  a  transmountain  diversion  from 
upper  Gooseberry  Creek  in  the  Price 
River  drainage  (Colorado  River  Basin)  to 
the  San  Pitch — Savor  River  (Great 
Basin). 

15.  Emery  County  Water  Conservancy 
District,  Emery  County  Project,  Utah: 
Warren  Act  contract  to  allow  temporary 
storage  of  nonproject  water  in  Joes 
Valley  Reservoir  and/or  Huntington 
North  Reservoir. 

16.  Individual  irrigators,  Dolores 
Project,  Colorado:  The  United  States 
proposes  to  carry  up  to  6,000  acre-feet 
of  nonproject  water  in  project  facilities 
under  the  authority  of  the  Warren  Act 
of  1911. 

17.  Various  contractors.  San  Juan- 
Chama  Project.  New  Mexico:  TTie 
United  States  proposes  to  purchase 
lease  water  from  various  contractors  to 
stabilize  flows  in  a  critical  reach  of  the 
Rio  Grande  in  order  to  meet  the  needs 
of  irrigators  and  preserve  habitat  for  the 
silvery  minnow. 

The  following  contract  actions  have 
been  completed  or  discontinued  in  the 
Upper  Colorado  Region  since  this  notice 
was  last  published  on  October  20.  1998. 

1.  (18)  Towrn  of  Taos.  San  Juan-Chama 
Project,  New  Mexico:  Contract  to 
purchase  water  from  the  Town  of  Taos 
to  increase  native  flows  in  Rio  Grande 
for  benefit  of  the  silvery  minnow.  This 
action  has  been  discontinued. 

2.  (19)  City  of  Albuquerque,  San  Juan- 
Chama  Project,  New  Mexico:  Amend 
water  storage  contract  No.  3-CS-53- 
01510  to  exempt  the  City  of 
Albuquerque  from  acreage  limitation 
and  reporting  provisions.  Contract  was 
executed  October  21. 1998. 

Great  Plains  Region:  Bureau  of 
Reclamation,  PO  Box  36900,  Federal 
Building.  316  North  26th  Street, 
Billings,  Montana  59107-6900, 
telephone  406-247-7730. 

1.  Individual  irrigators,  M&I,  and 
miscellaneous  water  users;  Colorado, 
Kansas,  Montana,  Nebraska,  North 
Dakota,  Oklahoma,  South  Dakota,  Texas, 
and  Wyoming:  Temporary  (interim) 
water  service  contracts  for  the  sale, 
conveyance,  storage,  and  exchange  of 
surplus  project  water  and  nonproject 
water  for  irrigation  or  M&I  use  to 
provide  up  to  10,000  acre-feet  of  water 
annually  for  a  term  up  to  1  year. 

2.  Green  Mountain  Reservoir, 
Colorado-Big  Thompson  Project, 
Colorado:  Water  service  contracts  for 


irrigation  and  M&I;  contract  negotiations 
for  sale  of  water  from  the  marketable 
yield  to  water  users  within  the  Colorado 
River  Basin  of  Western  Colorado. 

3.  Ruedi  Reservoir,  Fryingpan- 
Arkansas  Project,  Colorado:  Second 
round  water  sales  from  the  regulatory 
capacity  of  Ruedi  Reservoir.  Negotiation 
of  water  service  and  repayment 
contracts  for  approximately  17,000  acre- 
feet  annually  for  M&I  use;  contract  with 
Colorado  Water  Conservation  Board  for 
remaining  21,650  acre-feet  of  marketable 
yield  for  interim  use  by  U.S.  Fish  and 
Wildlife  Service  for  benefit  of 
endangered  fishes  in  the  Upper 
Colorado  River  Basin. 

4.  Garrison  Diversion  Unit,  P-SMBP, 
North  Dakota:  Renegotiation  of  the 
master  repayment  contract  with 
Garrison  Diversion  Conservancy  District 
to  conform  with  the  Garrison  Diversion 
Unit  Reformulation  Act  of  1986; 
negotiation  of  repayment  contracts  with 
irrigators  and  M&I  users. 

5.  Tom  Green  County  Water  Control 
and  Improvement  District  No.  1,  San 
Angelo  Project.  Texas:  Pursuant  to 
section  501  of  Public  Law  101-434. 
negotiate  amendatory  contract  to 
increase  irrigable  acreage  within  the 
project. 

6.  Lakeview  ID.  Shoshone  Project. 
Wyoming:  New  long-term  water  service 
contract  for  up  to  3,200  acre-feet  of  firm 
water  supply  annually  and  up  to  11,800 
acre-feet  of  interim  water  from  Buffalo 
Bill  Reservoir.  Pursuant  to  section  9(e) 
of  the  Reclamation  Project  Act  of  1939 
and  Public  Law  100-516. 

7.  aty  of  Rapid  City  and  Rapid  Valley 
Water  Conservancy  District.  Rapid 
Valley  Unit,  P-SMBP,  South  Dakota: 
Contract  renewal  for  up  to  55,000  acre- 
feet  of  storage  capacity  in  Pactola 
Reservoir. 

8.  North  Platte  Project,  Pathfinder  ID: 
Negotiation  of  contract  regarding  SOD 
program  modification  of  Lake  Alice 
Dam  No.  1  Filter/Drain. 

9.  Northern  Cheyenne  Indian 
Reservation,  Montana:  In  accordance 
with  section  9  of  the  Northern  Cheyenne 
Reserved  Water  Rights  Settlement  Act  of 
1992,  the  United  States  and  the 
Northern  Cheyenne  Indian  Tribe  are 
proposing  to  contract  for  30,000  acre- 
feet  per  year  of  stored  water  bom 
Bighorn  Reservoir.  Yellowtail  Unit. 
Lower  Bighorn  Division,  P-SMBP, 
Montana.  The  Tribe  will  pay  the  United 
States  both  capital  and  O&M  costs 
associated  with  each  acre-foot  of  water 
the  Tribe  sells  irom  this  storage  for  M&I 
purposes. 

10.  Mid-Dakota  Rural  Water  System, 
Inc..  South  Dakota:  Pursuant  to  the 
Reclamation  Projects  Authorization  and 
Adjustment  Act  of  1992,  the  Secretary  of 
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the  Interior  is  au  thorized  to  make  grants 
and  loans  to  Miq-Dakota  Rural  Water 
System,  Inc.,  a  nonprofit  corporation  for 
the  planning  ani  construction  of  a  rural 
water  supply  sy$tem. 

11.  AngosturallD.  Angostura  Unit,  P- 
SMBP.  South  Ddkota:  The  District  had  a 
contract  for  wat^r  service  which  expired 
on  December  3ll  1995.  An  interim  3- 
year  contract  privides  for  a  continuing 
water  supply  ana  the  District  to  operate 
and  maintain  the  dam  and  reservoir. 
The  proposed  long-term  contract  would 
provide  a  continjued  water  supply  for 
the  District  and  the  District's  continued 
O&M  of  the  faci^ty. 

12.  Cities  of  Ltveland  and  Berthoud, 
Colorado,  Colorado-Big  Thompson 
Project,  Colorad^:  Long-term  contracts 
for  conveyance  if  nonproject  M&I  water 
through  Coloradio-Big  Thompson  Project 
facilities  pursuaiit  to  the  Town  Sites  and 
Power  Developiient  Act  of  1906. 

13.  P-SMBP,  Kansas  and  Nebraska: 
Initiate  negotiations  for  renewal  of  long- 
term  water  suppdy  contracts  with 
Kansas-Bostwici,  Nebraska-Bostwick, 
Frenchman  Vallpy.  Frenchman- 
Cambridge,  andlAlmena  IDs. 

14.  Northwest!  Area  Water  Supply, 
North  Dakota:  L^ng-term  contract  for 
water  supply  frdm  Garrison  Diversion 
Unit  facilities,  pasis  of  negotiation  has 
been  approved  l^y  Commissioner. 
Negotiations  ara  pending. 

15.  Fort  Shaw  and  Greenfields  IDs, 
Sun  River  Projeit,  Montana:  Contract  for 
SOD  costs  for  niiairs  to  Willow  Creek 
Dam.  Greenfielqs  ID  has  signed  a  1-year 
repayment  contract  for  its  share  of  the 
SOD  costs.  Hav^  received  the  revised/ 
approved  basis  t>i  negotiation  from  the 
Commissioner.  \n  the  process  of 
negotiating  a  contract  with  Fort  Shaw 

ID. 

16.  P-SMBP,  Kansas:  Water  service 
contracts  with  t|ie  Kirwin  and  Webster 
IDs  in  the  Solomon  River  Basin  Ln 
Kansas  will  be  extended  for  a  period  of 
4  years  in  accordance  with  Public  Law 
104-326  enacted  October  19,  1996. 
Water  service  contracts  will  be  renewed 
prior  to  expiratijon. 

17.  City  of  Cheyenne,  Kendrick 
Project.  Wyoming:  Negotiation  of 
contract  to  renew  for  an  additional  term 
of  5  years.  Contract  for  up  to  10,000 
acre- feet  of  storage  space  for 
replacement  w^er  on  a  yearly  basis  in 
Seminoe  Reservoir.  A  temporary 
contract  has  be^n  issued  pending 
negotiation  of  tie  long-term  contract. 

18.  Highland-iHanover  ID.  P-SMBP, 
Hanover-Bluff  Unit,  Wyoming: 
Renegotiation  otf  long-term  water  service 
contract;  includes  provisions  for 
repayment  of  construction  costs. 

19.  Upper  Bl«ff  ID.  P-SMBP, 
Hanover-Bluff  Vnit.  Wyoming: 


Renegotiation  of  long-term  water  service 
contract;  includes  provisions  for 
repayment  of  construction  cost. 

20.  Fort  Clark  ID.  P-SMBP,  North 
Dakota:  Negotiate  an  interim  water 
service  contract  to  continue  delivery  of 
project  water  pending  renewal  of  a  long- 
term  water  service-repayment  contract. 

21.  Canadian  River  Project.  Texas: 
Recalculate  existing  contract  repayment 
schedule  to  conform  with  the  provisions 
of  the  Emergency  Drought  Relief  Act  of 
1996.  The  revised  schedule  is  to  reflect 
a  consideration  for  project  land 
transferred  to  the  National  Park  Service, 
and  a  3-year  deferment  of  payments. 

22.  Nueces  River  Project.  Texas: 
Recalculate  existing  contract  repayment 
schedule  to  conform  with  the  provisions 
of  the  Emergency  Drought  Relief  Act  of 
1996.  The  revised  schedule  is  to  reflect 

a  5-year  deferment  of  payments. 

23.  Western  Heart  River  ID,  P-SMBP. 
Heart  Butte  Unit,  North  Dakota: 
Negotiation  of  water  service  contract  to 
continue  delivery  of  project  water  to  the 
District. 

24.  Lower  Marias  Unit,  P-SMBP. 
Montana:  Water  service  contract  expired 
June  1997.  Initiating  renewal  of  existing 
contract  for  25  years  for  up  to  480  acre- 
feet  of  storage  from  Tiber  Reservoir  to 
irrigate  160  acres.  Received  approved 
basis  of  negotiation  from  the 
Commissioner.  Currently  developing  the 
contract  and  consulting  with  the  Tribes 
regarding  the  Water  Rights  Compact. 

25.  Lower  Marias  Unit,  P-SMBP, 
Montana:  Initiating  25-year  water 
service  contract  for  up  to  750  acre-feet 
of  storage  from  Tiber  Reservoir  to 
irrigate  250  acres.  A  1-year  temporary 
contract  has  been  issued  to  allow 
additional  time  to  complete  necessary 
actions  required  for  the  long-term 
contract. 

26.  Lower  Marias  Unit,  P-SMBP. 
Montana:  Water  service  contract  expired 
May  31,  1998.  Initiating  renewal  of  the 
long-term  water  service  contract  to 
provide  4.570  acre-feet  of  storage  from 
Tiber  Reservoir  to  irrigate  2.285  acres.  A 
1-year  interim  contract  has  been  issued 
to  continue  delivery  of  water  until  the 
necessary  actions  can  be  completed  to 
renew  the  long-term  contract. 

27.  Glendo  Unit,  P-SMBP.  Wyoming: 
Initiate  amendments  to  extend  the 
ciurent  contracts  until  December  31, 
2000.  in  accordance  with  the  "Irrigation 
Project  Contract  Extension  Act  of  1998" 
for  Burbank  Ditch.  New  Grattan  Ditch 
Company,  Torrington  ID,  Lucerne  Canal 
and  Power  Company,  and  Wright  and 
Murphy  Ditch  Company. 

28.  Glendo  Unit,  P-SMBP.  Nebraska: 
Initiate  amendments  to  extend  the 
current  contracts  until  December  31. 
2000.  in  accordance  with  the  "Irrigation 


Project  Contract  Extension  Act  of  1998" 
for  Bridgeport,  Enterprise,  and  Mitchell 
IDs,  and  Central  Nebraska  Public  Power 
and  Irrigation  District. 

29.  Dickinson  Heart  River  Mutual  Aid 
Corporation.  P-SMBP.  Dickinson  Unit, 
North  Dakota:  Negotiate  renewal  of 
water  service  contract  for  irrigation  of 
lands  below  Dickinson  Dam  in  western 
North  Dakota. 


30.  Public  Service  Company  of 
Colorado:  Agreement  to  furnish  surplus 
water  from  the  historic  users  pool  at 
Green  Moimtain  Reservoir  for  the 
purpose  of  generating  hydroelectric 
power  at  the  Grand  Valley  Power  Plant. 
Palisade,  Colorado. 

31.  Canadian  River  Project.  Texas: 
Amend  repayment  contract  No.  14-06- 
500—485  to  allow  for  prepayment  of 
construction  charge  obligation  as 
authorized  by  Public  Law  105-316. 
signed  October  30,  1998. 

32.  Savage  ID.  P-SMBP.  Montana: 
Contract  with  District  has  expired. 
Preparing  basis  of  negotiation  for  the 
Commissioner's  approval  prior  to 
issuing  a  long-term  contract. 

33.  San  Angelo  Project.  Texas:  San 
Angelo  Water  Supply  Corporation, 
amend  contract  to  reflect  increase  in 
irrigable  acreage  as  authorized  pvu^uant 
to  section  501  of  Public  Law  101-434. 

34.  City  of  Fort  Collins.  Colorado. 
Colorado-Big  Thompson  Project. 
Colorado:  Long-term  contracts  for 
conveyance  and  storage  of  nonproject 
M&I  water  through  Colorado-Big 
Thompson  Project  facilities  pursuant  to 
the  Town  Sites  and  Power  Development 
Act  of  1906. 

35.  Green  Mountain  Reservoir, 
Colorado-Big  Thompson  Project. 
Colorado:  In  compliance  with  the 
October  1996  Stipulation  and 
Agreement,  Orchard  Mesa  Check  Case 
No.  91CW247,  Colorado  Water  Division 
No.  5,  Reclamation  is  currently 
negotiating  a  long-term  Operating 
Agreement  among  Colorado  Public 
Service  Company  of  Colorado,  Orchard 
Mesa  ID,  and  Grand  Valley  Water  Users 
Association,  for  delivery  of  surplus 
Green  Mountain  Reservoir  water  to  the 
Federal  Grand  Valley  Power  Plant. 

36.  Fryingpan-Arkansas  Project, 
Colorado:  Proposing  to  amend  contract 
No.  9-07-70-W0090  for  water  storage 
writh  Busk-Ivanhoe,  Inc. 

Dated:  January  14. 1999. 
Wayne  O.  Deason. 

Deputy  Director,  Prograw  Analysis  Office. 
[PR  Doc.  99-1439  Filed  1-21-99;  8:45  am) 

BILUNO  COOE  4310-M-P 
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INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 
TIME  AND  DATE:  January  29,  1999  at  11:00 
a.m. 

PtJkCE:  Room  101,  500  E  Street  S.W., 
Washington.  EX]  20436.  * 

STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  No.  AA1921-167  (Review) 

(Pressure  Sensitive  Plastic  Tape 
from  Italy)— briefing  and  vote.  (The 
Commission  will  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  February  12.  1999) 

5.  Outstanding  action  jackets: 

(1)  Document  No.  GC-98-069:  APO 
matters 

(2)  Document  No.  GC-98-071:  APO 
matters 

In  accordance  with  Commission 
policy,  subject  matter  hsted  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  January  20, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  99-1603  Filed  1-20-99;  2:46  pm] 
BILUNa  COOE  7020-02-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Three  Consent 
Decrees  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

Notice  is  hereby  given  that  three 
proposed  consent  decrees  in  United 
States  V.  Drum  Service  Co.  of  Florida,  et 
al.,  M.D.  Fla.,  Civil  No.  98-687-Civ- 
Orl-18C,  were  lodged  on  January  6, 
1999,  with  the  United  States  District 
Court  for  the  Middle  District  of  Florida. 
The  consent  decrees  resolve  claims 
under  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  42  U.S.C.  9607,  as 
amended,  brought  against  (1)  defendants 
Douglass  Fertilizer  &  Chemical  Co.,  Inc., 
Spencer  G.  Douglass,  Joseph  P.  Brooks, 
the  Estate  of  Irving  Feinberg,  Mallory 
Corporation,  and  Coatings  Application 
&  Waterproofing  Co.;  (2)  defendants 
Zellwin  Farms  Co.,  Inc.,  W.R.  Grace  & 
Co. — Conn.,  Paul  Alexander,  Julia 


Alexander,  Chemical  Systems  of 
Florida,  Inc.;  and  (3)  defendant  Joseph 
P.  Brooks  for  response  costs  incurred 
and  to  be  incurred  by  the  United  States 
Environmental  Protection  Agency  in 
connection  with  responding  to  the 
release  and  threatened  release  of 
hazardous  substances  at  the  Zellwood 
Groundwater  Contamination  Superfund 
Site  ("Site"). 

One  proposed  decree  would  partially 
resolve  the  liability  of  five  former 
owners  and  operators  of  a  liquid 
fertilizer  business  at  the  Site  and  the 
ciurent  owner  of  the  portion  of  the  Site 
on  which  the  liquid  fertilizer  business 
was  located.  The  Decree  would  release 
claims  against  Douglass  Fertilizer  & 
Chemical  Co..  Inc..  Spencer  G.  Douglass, 
Joseph  P.  Brooks,  the  Estate  of  h^ng 
Feinberg,  Mallory  Corporation,  and 
Coatings  Application  &  Waterproofing 
Co.  ("Settling  Defendants"),  for 
response  costs  incurred  to  perform  the 
remedy  selected  in  a  Record  of  Decision 
for  Operable  Unit  One  of  the  Site.  The 
Settling  Defendants  collectively  would 
paySl  99,980. 11  to  resolve  these  claims. 

The  second  proposed  decree  would 
resolve  the  liability  of  four  current 
owners  and  one  current  operator  for  all 
past  and  future  response  costs  at  the 
Site.  Zellwin  Farms  Co.,  Inc.,  would  pay 
$18,048.23;  W.R.  Grace  &  Co.— Conn, 
would  pay  $8,114.94;  and  Paul 
Alexander,  Julia  Alexander  and 
Chemical  Systems  of  Florida,  Inc., 
collectively  would  pay  $8,114.94  to 
resolve  the  United  States'  claims. 

The  third  proposed  decree  would 
resolve  the  liability  of  Joseph  P.  Brooks, 
a  former  operator  at  the  Site,  on  the 
grounds  that  Mr.  Brooks  has  an  inability 
to  pay.  Mr.  Brooks,  who  is  paying 
$70,000  as  a  Setthng  Defendant  in  the 
first  proposed  Consent  Decree,  would 
pay  an  additional  $500  to  resolve  his 
remaining  UabiUty. 

The  three  proposed  consent  decrees 
include  a  covenant  not  to  sue  by  the 
United  States  under  Sections  106  and 
107  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  42  U.S.C.  9606  and  9607,  and 
under  Section  7003  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"),  42  U.S.C.  6973. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decrees.  Commenters  may 
request  an  opportimity  for  a  pubUc 
meeting  in  the  affected  area,  in 
accordance  with  Section  7003(d)  of 
RCRA.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 


Division,  Department  of  Justice. 
Washington.  DC  20530.  and  should  refer 
to  United  States  v.  Drum  Service  Co.  of 
Florida,  et  al.,  M.D.  Fla.,  Civil  No.  98- 
687-Civ-Orl-18C.  DOJ  Ref.  #9&-ll-2- 
266. 

The  proposed  consent  decrees  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Middle  District  of 
Florida.  201  Federal  Building,  80  N. 
Hughey  Avenue,  Orlando,  FL  32801;  the 
Region  IV  Office  of  the  Environmental 
Protection  Agency,  Adanta  Federal 
Center,  61  Forsyth  Street,  Atlanta, 
Georgia  30303-8960;  and  at  the  Consent 
Decree  Library.  1120  G  Street.  NW..  3rd 
Floor.  Washington,  DC  20005,  (202) 
624-0892.  A  copy  of  any  of  the 
proposed  consent  decrees  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  1120  G  Street, 
NW.,  3rd  Floor,  Washington,  DC  20005. 
In  requesting  copies  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $67.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Joel  Gross, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  99-1392  Filed  1-21-99:  8:45  am) 
BILUNG  COOE  44ie-15-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Public  Comments  and  Response  of  the 
United  States;  United  States  v.  Enova 
Corporation 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)-(h).  that  public 
comments  and  the  response  of  the 
United  States  thereto  have  been  filed 
with  the  United  States  EHstrict  Court  for 
the  District  of  Columbia  in  United  States 
V.  Enova  Corporation,  Civil  No.  98-CV- 
583  (RWR). 

On  March  9. 1998.  the  United  States 
filed  a  Complaint  seeking  to  enjoin  a 
transaction  in  which  Pacific  Enterprises 
("Pacific")  would  merge  with  Enova 
Corporation  ("Enova").  Pacific  is  a 
CaUfomia  gas  utility  company  and 
Enova  is  a  California  electric  utility 
company.  Enova  sells  electricity  from 
plants  that  use  coal,  gas.  nuclear  power, 
and  hydropower.  Pacific  is  virtually  the 
sole  provider  of  natural  gas 
transportation  and  storage  services  to 
plants  in  southern  California  that  use 
natural  gas  to  produce  electricity.  The 
proposed  merger  would  have  created  a 
company  with  both  the  incentive  and 
the  abiUty  to  lessen  competition  in  the 
market  for  electricity  in  CaUfomia.  The 
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Complaint  allegejd  that  the  proposed 
merger  would  substantially  lessen 
competition  in  tlie  market  for  electricity 
in  California,  in  violation  of  Section  7 
of  the  Clayton  Att,  15  U.S.C.  18. 

Public  comment  was  invited  within 
the  statutory  sixljy-day  comment  period. 
The  two  comments  received,  and  the 
responses  thereto,  are  hereby  published 
in  the  Federal  Register  and  filed  with 
the  Court.  Copied  of  the  Complaint, 
Stipulation  and  Order.  Proposed  Final 
Judgment,  Competitive  Impact 
Statement,  Public  Comments,  and 
Plaintiffs  Respotise  to  Pubhc  Comments 
are  available  for  inspection  in  Room  215 
of  the  U.S.  Depaitment  of  Justice, 
Antitrust  Division,  325  Seventh  Street, 
NW.,  Washingtoh,  DC  20530  (telephone: 
(202)  514-2481)  (and  at  the  office  of  the 
Clerk  of  the  Uni|ed  States  District  Court 
for  the  District  of  Colxunbia.  333 
Constitution  Av#nue,  NW.,  Washington, 
DC  20001.  Copi^  of  these  materials  may 
be  obtained  on  request  and  payment  of 
a  copying  fee. 
Constance  K.  Robi^n, 
Director  of  Operations,  Antitrust  Division. 

United  States  oflAmerica,  U.S.  Department 
of  Justice,  Antitrust  Division.  325  Seventh 
Street,  NW..  SuiteBOO,  Washington.  DC 
20530,  Plaintiff,  vJ  Enova  Corporation.  101 
Ash  Street.  San  DUego.  CA  92101.  Defendant. 

(Case  Number:  984CV-583  (RWR);  Judge 
Richard  W.  Roberkl 

Plaintiffs  Response  to  Public 
Comments 

Pursuant  to  th  e  requirements  of  the 
Antitrust  Procec  ures  and  Penalties  Act 
("APPA"),  15  U  S.C.  16(b)-{h)  ("Tunney 
Act"),  the  Unite  i  States  hereby 
responds  to  the  two  public  comments 
received  regarding  the  proposed  Final 
Judgment  in  thii  case. 

/.  The  Complainf  and  Proposed 
Judgment  I 

The  United  Spates  filed  a  civil 
antitrust  Complaint  on  March  9, 1998, 
alleging  that  tha  proposed  merger  of 
Pacific  Enterpri^s  ("Pacific"),  a 
CaUfomia  natural  gas  utility,  and  Enova 
Corporation  ("Ekiova"),  a  California 
electric  utility,  would  violate  Section  7 
of  the  Clayton  J\ct,  15  U.S.C.  18.  The 
Complaint  alleys  that  as  a  result  of  the 
merger,  the  combined  company  ("PE/ 
Enova")  would  pave  both  the  incentive 
and  the  abiUty  lo  lessen  competition  in 
the  market  for  ejlectricity  in  California 
and  that  consumers  would  be  likely  to 
pay  higher  prioss  for  electricity. 

The  Complaipt  further  alleges  that 
prior  to  the  meiger,  Pacific's  wholly 
owned  subsidiary.  Southern  California 
Gas  Company,  ^vas  virtually  the  sole 
provider  of  nati  iral  gas  transmission  and 
storage  to  natural  gas-fueled  electric 


generating  plants  in  Southern  California 
("gas-fired  plants").  As  a  consequence 
and  without  regard  to  the  merger,  it  had 
the  ability  to  use  that  market  power  to 
control  the  supply  and  thus  the  price  of 
natural  gas  available  to  the  gas-fired 
plants.  Prior  to  the  merger,  however, 
Pacific  did  not  own  any  electric 
generation  plants,  so  it  did  not  have  the 
incentive  to  limit  its  gas  transportation, 
sales  or  storage  or  to  raise  the  price  of 
gas  to  electric  utiUties  in  order  to 
increase  the  price  of  electricity. 

The  Complaint  alleges  that  in  early 
1998,  the  CaUfomia  electric  market 
experienced  significant  changes  as  the 
result  of  a  legislatively  mandated 
restructuring.  In  this  new  competitive 
electric  market,  gas-fired  plants,  which 
are  the  most  costly  electric  generating 
plants  to  operate,  set  the  price  that  all 
sellers  receive  for  electricity  in 
CaUfomia  in  peak  demand  periods. 
Thus,  if  a  firm  could  increase  the  cost 
of  the  gas-fired  plants  by  raising  their 
fuel  prices,  it  could  raise  the  price  all 
sellers  of  electricity  in  California 
receive,  and  increase  the  profits  of 
owners  of  lower  cost  sources  of 
electricity. 

Based  on  these  facts,  the  Complaint 
alleges  that  the  merger  violated  Section 
7  of  the  Clayton  Act  because  the 
acquisition  of  Enova's  low-cost  electric 
generating  plants  gave  Pacific  a  means 
to  benefit  from  any  increase  in  electric 
prices.  The  Complaint  challenges  the 
acquisition  of  these  specific  plants: 

Once  Pacific's  pipeline  is  combined  with 
Enova's  low  cost  electricity  generation 
facilities,  PE/Enova  would  have  the  ability  to 
raise  the  pool  price  of  electricity  either  by  (a) 
limiting  the  availability  of  natural  gas  to 
competing  gas-fired  plants  that  supply  the 
most  expensive  units  of  electricity  into  the 
pool,  or  (b)  by  limiting  gas  or  gas 
transpKjrtation  to  gas-fired  plants  that  are 
more  efficient  and  would  otherwise  have 
kept  the  pool  price  for  electricity  down.  PE/ 
Enova  would  have  the  incentive  to  raise  the 
pool  price  after  the  merger  because,  through 
its  ownerships  of  low  cost  generation 
facilities,  it  could  profit  substantially  from 
any  increase  in  the  pool  price  of  electricity 
and  its  incremental  profits  would  more  than 
offset  any  losses  of  gas  transportation  sales 
that  would  result  from  withholding  gas  from 
competing  gas-fired  plants.  PE/Enova  thus 
will  have  the  incentive  and  ability  to  lessen 
competition  substantially  and  increase  the 
price  of  electricity  in  California  during 
periods  of  high  demand. 
(Compl.  124  (emphasis  added).) 

The  proposed  Final  Judgment  directly 
remedies  this  harm  by  requiring  Enova 
to  divest  its  low-cost  generating  imits  to 
a  purchaser  or  purchasers  acceptable  to 
the  United  States  in  its  sole  discretion. 
These  divestiture  assets  are  the  Encina 
and  South  Bay  electricity  generation 


facilities  owned  by  Enova  and  located  at 
Carlsbad  and  Chula  Vista,  CaUfomia, 
and  include  all  rights,  titles  and 
interests  related  to  the  facilities.^  By 
requiring  this  divestiture,  the  incentive 
that  was  created  by  the  merger  for  PE/ 
Enova  to  raise  electricity  prices  is 
removed,  providing  a  full  remedy  to  the 
harm  alleged  in  the  Complaint.^ 

As  part  of  the  settlement,  the  United 
States  also  obtained  the  Defendant's 
agreement  to  protection  that  are  beyond 
those  needed  to  remedy  directly  the 
harm  created  by  the  acquisition.  The 
proposed  decree  includes  limitations  on 
PE/Enova's  ability  in  the  future  to 
acquire  other  low  cost  gas-fired 
generating  assets  that  could  give  the 
merged  furo  the  same  incentive  and 
opportunity  to  raise  electricity  prices 
that  the  acquisition  of  the  divested 
Enova  assets  would  have  presented. 
Recognizing  that  PE/Enova  would  have 
numerous  acquisition  opportunities 
over  the  next  few  years  as  a 
consequence  of  the  State  of  California's 
orders  that  many  generating  assets  be 
divested  (see  CIS  at  13),  the  proposed 
decree  requires  PE/Enova  to  seek  prior 
approval  from  the  United  States  before 
acquiring  ownership  or  ownership-like 
rights  to  other  low-cost,  CaUfomia 
generating  assets.  The  United  States  can, 
at  its  sole  discretion,  disallow  any 
acquisition  of  such  assets,  without 
incurring  the  costs  and  risks  of 
UUgation.3  xjje  types  of  transactions 


'  The  Final  Judgment  provides  that  the  approvals 
by  the  United  States  required  by  this  decree  for  sale 
of  these  assets  are  in  addition  to  the  necessary 
approvals  by  the  California  Public  Utilities 
Commission  ("CPUC")  or  any  other  governmental 
authorities  for  the  sale  of  such  assets.  Enova  must 
submit  required  applications  to  divest  the  assets  no 
later  than  ninety  days  after  entry  of  the  Final 
Judgment,  and  complete  the  divestiture  as  soon  as 
practicable  after  receipt  of  all  necessary  government 
approvals,  in  accordance  with  the  proposed  Final 
Judgment. 

2  As  explained  in  the  Competitive  Impact 
Statement  ("CIS"),  the  decree  does  not  require  the 
divestiture  of  the  merged  company's  nuclear  assets, 
as  the  price  of  electricity  from  those  assets  will  t>e 
regulated  during  the  cirtical  first  years  of  the 
decree,  which  means  that  ownership  of  those  assets 
will  not  give  the  merged  firm  an  incentive  to  raise 
prices.  In  2001,  if  the  nuclear  power  prices  become 
deregulated,  the  decree  provides  for  safeguards  to 
ensure  that  any  incentive  to  use  these  assets  to  raise 
price  is  minimized  or  eliminated. 

5  The  Final  Judgment  does  not  prevent  PE/Enova 
from  building  new  capacity  in  California,  or  frtim 
acquiring  capacity  built  in  California  after  January 
1,  1998.  New  capacity  will  only  be  built  in 
California  if  the  output  is  inexpensive  enough  to  be 
sold  in  many  hours.  By  increasing  the  amount  of 
less  expensive  power  available  to  meet  demand, 
new.  low-cost  capacity  will  reduce  the  number  of 
hours  in  which  the  most  costly  gas-fired  cafMcity 
is  needed.  This  in  turn  will  limit  PE/Enova's  ability 
to  raise  the  pool  price  since  it  is  more  costly  and 
difficult  for  PE/Enova  to  restrict  gas  to  more 
numerous  low-cost  plants.  For  the  same  reasons, 
the  Final  Judgment  allows  the  merged  company  to 
acquire  or  gain  control  of  plants  that  are  rebuilt. 
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subject  to  this  prior  approval  process 
include  outright  acquisition  of  any 
existing  California  Generating  Assets 
(Final  Jmt.  §  V.A.I);  any  contract  that 
allows  PE/Enova  to  control  such  assets 
(Final  Jmt.  §  V.A.2);  any  contract  for  the 
operation  and  sale  of  the  output  from 
generating  faciUties  owned  by  the  Los 
Angeles  Department  of  Water  and  Power 
("LADWP"),  the  second  largest 
generator  of  electricity  in  California  and 
an  entity  owning  more  generation  than 
Enova  even  prior  to  the  divestiture 
(Final  Jmt.  §§  V.A.2,  II.B);  power 
management  contracts  of  California 
Generating  Facilities  with  the  LADWP 
(Final  Jmt.  §§  V.C.4.n.C);  and  future 
tolling  arrangements  of  the  type  that 
would  most  clearly  mimic  true 
ownership  of  the  tolled  facilities  (Final 
Jmt.  §§  V.A.2.  V.C.3). 

In  addition,  the  United  States  has  the 
ability  to  monitor  PE/Enova's  entry  into 
many  power  management  contracts  not 
subject  to  prior  approval  (Final  Jmt. 
§  V.C.5).  The  United  States  thus  has  the 
opportunity  to  review  these  contracts, 
which  are  relatively  new  in  the 
deregulated  California  market,  and 
determine  whether  they  would  give  PE/ 
Enova  the  same  incentive  to  raise 
electricity  prices  that  ownership  of  the 
divested  Enova  assets  would  have 
created.  The  United  States  can  then 
challenge  any  contracts  that  would  do 
so. 

In  sum.  the  decree  provides  two  types 
of  relief  for  the  United  States.  First,  it 
achieves  a  direct  remedy  for  the  harm 
caused  by  Pacific's  acquisition  of 
Enova 's  low-cost  generating  assets  by 
ordering  divestiture  of  those  specific 
assets.  Second,  it  provides  the 
additional  benefits  of  the  prior  approval 
and  contract  monitoring  provisions. 
These  additional  provisions  are  not 
meant  to  (nor  can  they)  prevent  PE/ 
Enova  from  entering  any  transaction  or 
acquiring  any  asset  that  could  give  it  the 
incentive  to  exploit  Pacific's  pipeUne 
market  power  in  the  electricity  market. 
Instead  they  provide  the  United  States 
with  a  check  on  potentially 
anticompetitive  transactions,  where  the 
acquisition  of  such  assets  would  again 
create  incentives  similar  to  these  created 
by  the  assets  acquired  (and  divested)  in 
the  transaction  before  this  Court. 

The  United  States  and  Enova  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  APPA. 

//.  Response  to  Public  Comments 

On  June  8. 1998,  the  United  States 
filed  the  QS  in  this  docket  and  on  June 


18, 1998,  the  Complaint,  Final  Judgment 
and  CIS  were  published  in  the  Federal 
Register.  The  Federal  Register  notice 
explained  that  interested  parties  could 
provide  comments  to  the  Department  for 
a  period  of  60  days.  Two  parties  filed 
comments  with  the  Department:  Edison 
International  ("Edison")  and  the  City  of 
Vernon. 

A.  Edison's  Comments 

Edison's  primary  comment  is  that  the 
decree  does  not  strip  PE/Enova  of  the 
ability  or  incentive  to  increase 
electricity  prices,  but  only  eliminates 
one  opportimity  to  do  so.  Despite  the 
decree,  Edison  argues.  PE/Enova  still 
can  use  Pacific's  market  power  over 
natural  gas  transmission  and  still  can 
enter  into  transactions  that  will  give  it 
the  incentive  to  exercise  that  power  and 
raise  electricity  prices.  Edison 
enumerates  and  discusses  particular 
transactions  that  would  give  Pacific  that 
incentive: 

1.  Building  or  acquiring  new  or 
repowered  generating  facilities; 

2.  Entering  into  tolling  agreements; 

3.  Entering  into  power  generation 
management  contracts;  and 

4.  Entering  into  financial  contracts 
(derivatives)  tied  to  prices  in  the 
California  Electric  market. 

But  Edison's  criticism  misses  the 
mark,  because  each  of  the  potential 
transaction  it  lists  is  a  transaction  that 
Pacific  could  engage  in  whether  or  not 
it  merges  with  Enova.  Thus,  Edison's 
comments  do  not  focus  on  the  harm 
caused  by  the  merger,  but  rather  on  the 
harm  to  competition  that  might  result 
fit)m  Pacific's  premerger  ownership  of  a 
monopoly  gas  pipeline.  In  contrast,  the 
United  States'  Complaint  is  focused 
only  on  the  effects  that  flow  from  the 
mereer. 

Edison's  assertion  (Edison  Comments 
at  13)  that  Pacific  had  no  premerger 
incentive  to  manipulate  electricity 
prices  is  simply  wrong.  As  soon  as 
California  deregulated  retail  electricity 
prices.  Pacific  had  the  incentive,  among 
other  things,  to  build  or  acquire  new 
and/or  repower  other  existing 
generating  assets,  purchase  derivatives, 
and  make  gas  tolling  agreements  in 
order  to  exploit  its  pipeline's  market 
power  over  gas- fired  generators.  The 
ability  and  incentive  of  Pacific  to 
exercise  its  natural  gas  transmission 
market  power  for  gain  in  the  electric 
market  in  any  of  these  manners  does  not 
require  acquisition  of  any  of  Enova 's 
generating  assets  or  its  "electricity 
expertise."^ 


Nevertheless,  Edison  argues  that  the 
Final  Judgment  is  defective  because  the 
United  States  did  not  also 
"understand!     ].  anticipat[ej,  and  then 
prohibit!     1  all  the  various  means  by 
which  the  merged  company  could  seek 
to  retain  or  create  incentives  to  earn 
profits  through  electricity  price 
manipulations."  (Edison  Conunents  at 
20.)  To  the  extent  that  Edison  means  to 
suggest  that,  once  any  merger 
transaction  is  found  to  violate  the 
Clayton  Act,  a  merger  decree  should 
enjoin  any  and  all  other  means  by 
which  the  defendant  might  violate  the 
antitrust  laws  in  the  future,  the 
suggestion  plainly  is  incorrect. » 
Contrary  to  Edison's  suggestions, 
enforcement  of  the  merger  laws.  Section 
7  of  the  Clayton  Act,  is  aimed  at 
remedying  the  competitively  harmful 
changes  in  market  structure  or  other 
conditions  that  result  &x)m  the  merger. 
Here,  the  merger  takes  Pacific's  ability 
to  profitably  raise  electric  prices  and 
adds  the  incentive  provided  by  Enova 's 
low  cost  generating  assets.  The 
proposed  decree  severs  those  assets 
fit>m  the  merged  company,  remedying 
the  change  in  incentive  and  ability  from 
the  status  quo  ante.  The  Final  Judgment 
requires  these  assets  to  be  sold  to  a  party 
that  will  not  own  the  monopoly 
pipeline  and  removes  the  new  incentive 
provided  by  the  acquired  Enova  assets 
for  PE/Enova  to  use  the  pipeline's 
already  existent  market  power.* 

Just  as  Edison's  critical  comments  do 
not  address  the  merger-related  harms 
alleged  in  the  Complaint,  its  comments 
do  not  address  whether  the  parties' 
proposed  decree  is  adequate  to  remedy 
the  harms  alleged  in  that  Complaint. 
Instead.  Edison  proposes  its  own 
alternative  remedies  that  either  do  not 


refwwered,  or  activated  out  of  dormancy  after 
January  1, 1998.  Output  from  such  planu  is  the 
equivalent  of  output  from  new-build  capacity.  QS 
at  13-14. 


*  Edison's  comments,  which  mention  Enova's 
"electricity  expertise"  in  one  sentence,  do  not 
define  this  term,  identify  where  in  Enova  it  resides, 
or  assert  that  pacific,  the  pipeline's  parent 
company,  did  not  already  hiave  such  expertise  prior 


to  the  merger  or  have  the  ability  to  obtain  it  by  a 
number  of  means,  including  hiring  employees  with 
electric  experience. 

'  See  2^nith  Radio  Corp.  v.  Hazeltine  Research, 
Inc.,  395  U.S.  100,  133  (1969)  (explaining  that  a 
court  may  not  enjoin  "all  future  violations  of  the 
antitrust  laws,  however  unrelated  to  the  violation 
found  by  the  court");  Hartford-Empire  Co.  v.  United 
States,  323  U.S.  386,  409-10  &  n.7  (1945)  (citing 
NLRB  V.  Express  Publ'g  Co.,  312  U.S.  426.  433,  435- 
36  (1941)). 

"Edison  also  makes  the  same  argument  from  the 
opposite  perspective — that  competition  is 
separately  harmed  because  Enova  has  gained  an 
ability  via  the  merger  to  raise  price.  (Edison 
Comments  at  S.)  Again,  there  is  no  additional 
pipeline  monopoly  power  create^  by  the  merger. 
The  proposed  remedy  is  effective  ugainst  the  harm 
caused  by  the  combination  (the  pipeline  and 
Enova's  low  cost  generating  assets),  whether  the 
Southern  California  Gas  Company  pipeline's 
monopoly  power  is  wielded  by  Enova  or  by  Pacific. 
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address  the  hai  m  caused  by  the  merger, 
or  are  not  as  ef  ective  as  the  decree. 
Edison  suggest   that:  (1)  The  merger  be 
rescinded,  (2)  t  le  pipeline  be  divested, 
(3)  the  pipeline  be  controlled  by  an 
independent  sjjstem  operator,  or  (4)  the 
merged  company  be  barred  from  trading 
in  financial  instruments  for  Southern 
California  eleciricity  markets  (Edison 
Comments  at  6  .^ 

Two  of  Edisc  n's  proposed  remedies — 
the  independei  it  system  operator  and 
the  bar  on  trad  ng — are  aimed  at 
controlling  the  preexisting  market 
power  of  the  gi  s  pipeline  rather  than 
remedying  any  harm  created  by  the 
merger.  And,  ii  onically,  the  Edison 
remedies  aime  1  most  closely  at  the 
merger — rescis  iion  or  divestiture  of  the 
pipeline — wou  Id  not  place  any  limits  on 
the  pipeline's  new  owner's  ability  to 
raise  the  price  af  electricity  or  limit  the 
pipeline  owner  from  acquiring  assets  or 
contracts  that  would  give  it  the 
incentive  to  dc  so,  even  though  this 
incentive  and  i  ibility  is  purportedly  the 
gravamen  of  Edison's  concern.  The 
Proposed  Fina  )udgment,  in  contrast, 
gives  this  emetging  electric  market  more 
protection  than  Edison's  suggested 
remedies  throi  gh  prior  notice  and 
market  monitoring  provisions.^ 
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In  the  end,  Edison's  preference  for  a 
different  remedy  is  not  relevant  to  the 
Court's  inquiry.  Under  the  Turmey  Act, 
the  Court  may  not  choose  or  fashion  a 
remedy  that  is  "better"  in  someone's 
opinion  than  the  one  negotiated  and 
agreed  to  by  the  parties.  To  the  contrary, 
"a  proposed  decree  must  be  approved 
even  if  it  falls  short  of  the  remedy  the 
court  would  impose  on  its  own,  as  long 
as  it  falls  within  the  range  of 
acceptability  or  is  'within  the  reaches  of 
the  public  interest."  "^  The  proposed 
Final  Judgment  meets  emd  exceeds  this 
legal  standard. 

B.  City  of  Vernon's  Comments 

The  City  of  Vernon  recognizes  in  its 
comments  that  the  Proposed  Final 
Judgment  focuses  entirely  on  the 
potential  of  PE/Enova  to  reduce 
competition  in  the  electricity  market  in 
Southern  California.  It  comments  that 
the  proposed  judgment  "ignores"  the 
effect  of  the  merger  on  the  natural  gas 
transmission  market  in  Southern 
California.  The  case  brought  by  the 
Department,  however,  involved  the 
electricity  market  in  Southern 
California,  and  the  relief  addressed  in 
the  Proposed  Final  Judgment  remedies 
the  competitive  harm  posed  by  the 
proposed  acquisition  to  that  market.  The 
Complaint  does  not  allege  violations  in 
the  natural  gas  transmission  market,  and 
the  City  of  Vernon's  proposed  relief  is 
thus  not  relevant  to  this  proceeding. 

///.  The  Legal  Standard  Governing  the 
Court's  Public  Interest  Determination 

Once  the  United  States  moves  for 
entry  of  the  proposed  Final  Judgment, 
the  "Tunney  Act  directs  the  Court  to 
determine  whether  entry  of  the 
proposed  Final  Judgment  "is  in  the 
public  interest."  15  U.S.C.  §  16(e).  In 
making  that  determination,  "the  court's 
function  is  not  to  determine  whether  the 
resulting  array  of  rights  and  liabilities  is 
one  that  will  best  serve  society,  but  only 
to  confirm  that  the  resulting  settlement 
is  within  the  reaches  of  the  public 
interest."  United  States  v.  Western  Elec. 
Co.,  993  F.2d  1572, 1576  (D.C.  Cir.) 
(emphasis  added,  internal  quotation  and 
citatipn  omitted),  cert,  denied,  114  S.  Ct. 
487  (1993). 

The  Court  is  not  "to  make  de  novo 
determination  of  facts  and  issues." 
Western  Elec,  993  F.2d  at  1577.  Rather, 
"[tlhe  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  decree  must  be  left,  in  the  first 
instance,  to  the  discretion  of  the 
Attorney  General."  Id.  (internal 


quotation  and  citation  omitted).  In 
particular,  the  Court  must  defer  to  the 
Department's  assessment  of  likely 
competitive  consequences,  which  it  may 
reject  "only  if  it  has  exceptional 
confidence  that  adverse  antitrust 
consequences  will  result — perhaps  akin 
to  the  confidence  that  would  justify  a 
court  in  overturning  the  predictive 
judgments  of  an  administrative  agency." 
Id. '"  The  Court  may  reject  a  decree 
simply  "because  a  Uiird  party  claims  it 
could  be  better  treat cjd,"  United  States 
V.  Microsoft,  56  F.3d  1448,  1459  (D.C. 
Cir.  1995),  or  based  on  the  belief  that 
"other  remedies  were  preferable,"  id.  at 
1460. 

Further,  the  Tunney  Act  does  not 
contemplate  judicial  reevaluation  of  the 
wisdom  of  the  government's 
determination  of  which  violations  to 
allege  in  the  Complaint.  The 
government's  decision  not  to  bring  a 
particular  case  on  the  facts  and  law 
before  it,  like  any  other  decision  not  to 
prosecute,  "involves  a  complicated 
balancing  of  a  number  of  factors  which 
are  peculiarly  within  [the  government's 
expertise."  Heckler  v.  Chaney,  470  U.S. 
821,  831  (1985).  Thus,  the  Court  may 


9  United  States  v.  American  Tel.  6-  Tel.  Co..  552 
F.  Supp.  131,  153  n.95  (D.D.C.  1982),  affd  sub  nam. 
Maryland  v.  United  States.  460  U.S.  1001 
(1983)(mero.). 


'"The  Tunney  Act  does  not  give  a  court  authority 
to  impose  different  terms  on  the  parties.  See  e.g.. 
American  Tel.  6-  Tel..  552  F.  Supp.  at  153  n.  95: 
accord  H.R.  Rep.  No.  93-1463,  at  8  (1974).  A  court, 
of  course,  can  condition  entry  of  a  decree  on  the 
parties'  agreement  to  a  different  bargain,  see  e.g.. 
American  Tel.  6-  Tel..  552  F.  Supp.  at  225,  but  if 
the  parties  do  not  agree  to  such  terms,  the  court's 
only  choices  are  to  enter  the  decree  the  parties 
proposed  or  to  leave  the  parties  to  litigate. 

United  Stales  v.  Thomson  Corp..  949  F.  Supp.  907 
(D.D.C.  1996).  cited  by  Edison  (Edison  Comments 
at  9-10),  does  not  support  Edison's  argument  to 
reject  the  Proposed  Final  Judgment.  That  case 
involved  the  Tunney  Act  review  of  a  proposed  final 
judgment  that  required  one  of  the  merging 
companies  to  license  a  copyright  that  it  claimed  but 
had  not  licensed  prior  to  the  merger.  While  there 
was  some  controversy  as  to  whether  the  decree's 
license  provisions  could  have  been  extracted  as  the 
result  of  a  trial,  see  Thomson.  949  F.  Supp.  at  927, 
the  Court  nevertheless  considered  comments  on  the 
specific  terms  of  the  license  proposal  because  of  the 
potential  anticompetitive  harm  that  could  result 
from  "the  merger  of  these  two  publishing  giants  in 
conjunction  with"  the  asserted  copyright  claim.  Id. 
at  928.  The  Thomson  Court  addressed  comments  on 
the  license  provision  on  that  ground,  and  not 
because  the  decree  would  remedy  preexisting 
wrongs;  nor  did  the  court  add  or  alter  any 
provisions  to  the  Final  Judgment  that  had  not  been 
agreed  to  by  the  parties.  Here,  in  contrast,  Edison 
is  not  commenting  on  a  specific  remedy  agreed  to 
by  the  parties  as  a  means  of  addressing  the  harms 
related  to  a  merger.  Instead,  Edison  is  asking  this 
Court  to  insert  an  entirely  new  mechanism  for  relief 
into  the  decree,  in  order  to  address  Pacific's 
preexisting  pipeline  market  power  as  it  could  be 
exercised  in  relation  to  the  acquisition  of  any 
electricity  assets,  regardless  of  Pacific's  merger  with 
Enova.  Edison's  proposed  approach  is  completely  at 
odds  with  Judge  Friedman's  actions  in  the  Thomson 
case.  Judge  Friedman,  as  Edison  concedes,  was 
careful  not  to  substitute  his  judgment  for  the 
government's  and,  further,  did  not  adopt  proposed 
remedies  that  were  unrelated  to  the  merger.  (See 
Edison  Comments  at  10). 


not  look  beyond  the  Complaint  "to 
evaluate  claims  that  the  government  did 
not  make  and  to  inquire  as  to  why  they 
were  not  made."  Microsoft,  56  F.3d  at 
1459;  see  also  United  States  v. 
Associated  Milk  Producers,  Inc..  534 
F.2d  113, 117-18  (8th  Cir.  1976). 

The  govenunent  has  wide  discretion 
within  the  reaches  of  the  public  interest 
to  resolve  potential  Utigation.  See  e.g.. 
Western  Elec.  Co.,  993  F.2d  1572; 
American  Tel  &  Tel.,  552  F.  Supp.  at 
151.  The  Supreme  Court  has  recognized 
that  a  government  antitrust  consent 
decree  is  a  contract  between  the  parties 
to  settle  their  disputes  and  differences, 
United  States  v.  ITT  Continental  Baking 
Co..  420  U.S.  223.  235-38  (1975);  United 
States  v.  Armour  6-  Co.,  402  U.S.  673, 
681-82  (1971),  and  "normally  embodies 
a  compromise;  in  exchange  for  the 
saving  of  cost  and  elimination  of  risk, 
the  parties  each  give  up  something  they 
might  have  won  had  they  proceeded 
writh  the  litigation."  Armour,  402  U.S.  at 
681.  As  Judge  Greene  has  observed: 

If  courts  acting  under  the  Tunney  Act 
disapproved  proposed  consent  decrees 
merely  because  they  did  not  contain  the 
exact  relief  which  the  court  would  have 
imposed  after  a  finding  of  liability, 
defendants  would  have  no  incentive  to 
consent  to  judgment  and  this  element  of 
compromise  would  be  destroyed.  The 
consent  decree  would  thus  as  a  practical 
matter  be  eliminated  as  an  antitrust 
enforcement  tool,  despite  Congress'  directive 
that  it  be  preserved. 

American  Tel.  &■  Tel.,  552  F.  Supp.  at 
151.  This  Judgment  has  the  virtue  of 
bringing  the  public  certain  benefits  and 
protection  without  the  uncertainty  and 
expense  of  protracted  litigation.  See 
Armour,  402  U.S.  at  681;  Microsoft,  56 
F.  3d  at  1459. 

Finally,  the  entry  of  a  governmental 
antitrust  decree  forecloses  no  private 
party  from  seeking  and  obtaining 
appropriate  antitrust  remedies. 
Defendants  will  remain  liable  for  any 
illegal  acts,  and  any  private  party  may 
challenge  such  conduct  if  and  when 
appropriate. 

IV.  Conclusion 

After  careful  consideration  of  the 
public  comments,  the  United  States 
concludes  that  entry  of  the  proposed 
Final  Judgment  will  provide  an  effective 
and  appropriate  remedy  for  the  antitrust 
violation  alleged  in  the  Complaint  and 
is  in  the  public  interest.  The  United 
States  will  therefore  ask  the  Court  to 
enter  the  proposed  Final  Judgment  after 
the  public  comments  and  this  Response 
have  been  published  in  the  Federal 
Register,  as  15  U.S.C.  16(d)  requires. 

Dated:  January  11,1 999. 
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Respectfully  submitted, 
Jade  Alice  Eaton 

D.C.  Bar»939629.  Trial  Attorney.  U.S. 
Department  of  Justice,  Antitrust  Division.  325 
Seventh  Street.  N.W.,  Washington,  DCi0530. 
Phone:  (202)  307-6316. 

Certificate  of  Service 

I  hereby  certify  that  I  have  caused  a 
copy  of  the  foregoing  Plaintiffs 
Response  to  Public  Comments,  as  well 
as  attached  copies  of  the  public 
comments  received  from  the  City  of 
Vernon.  California,  and  from  Southern 
California  Edison  Company,  to  be 
served  on  counsel  for  defendant  and  for 
pubUc  commentators  in  this  matter  in 
the  maimer  set  forth  below: 

By  first  class  mail,  postage  prepaid: 
Steven  C.  Sunshine, 
Shearman  6-  Sterling,  801  Pennsylvania 
Avenue,  N.W.,  Washington, DC 2004. 
John  W.  Jimison, 

Brady  6- Berliner,  1225  Nineteenth  Street, 
N.W..  Suite 800,  Washington,  DC. 
J.A.  Bouknight,  Jr., 
David  R  Roll, 
James  B.  Moorhead, 

Steptoe  &  Johnson  LLP.  1330  Connecticut 
Ave.,  N.W.,  Washington.  DC 20036. 

Dated:  January  11, 1999. 
Jade  Alice  Eaton, 

D.C.  Bar*  939629.  AnUtrust  Division.  U.S. 
Department  of  Justice,  325  Seventh  Street, 
N.W.,  Suite  500,  Washington,  DC 20530.  (202) 
307-6456,  (202)  616-2441  (Fax). 

Brady  &  Berliner 

1225  Nineteenth  Street.  N.W.,  Suite  800, 
Washington,  DC  20036 

August  17, 1998. 

Mr.  Roger  W.  Fones. 

Chief  Transportation  Energy  &  Agriculture 

Section  Antitrust  Division,  U.S. 

Department  of  Justice,  325  Seventh 

Street.  N.W.,  Suite  500,  Washington,  DC 

20530. 

Re:  Comments  of  the  City  of  Vernon, 
California,  on  the  Proposed  Final 
Judgement,  Stipulation  in  the 
Competitive  Impact  Statement  in  U.S.  v. 
Enova  Corporation,  Civil  No.  98-CV-583 
Dear  Mr.  Fones:  Pursuant  to  the  legal 
notice  issued  by  the  Antitrust  Division  on 
June  18, 1998  the  City  of  Vernon,  California, 
("Vernon")  hereby  provides  these  comments 
in  opposition  to  the  approval  of  the  Proposed 
Final  Judgement  Stipulation  in  the 
Competitive  Impact  Statement  in  U.S.  v. 
Enova  Corporation,  Civil  No.  98-CV-583 
("Proposed  Judgement"). 

Vernon  submits  that  the  Proposed 
Judgement  would  permit  a  merger  to  be 
consummated  that  will  alter  and  damage  the 
potential  for  competition  in  the  California 
natural  gas  market.  The  Proposed  Judgement 
focuses  entirely  on  the  potential  of  the 
merged  entity  to  reduce  comp>etition  in  the 
electricity  market  in  southern  California,  and 
orders  as  a  remedy  the  divestiture  of  certain 


electricity  generating  stations  owned  by  the 
San  Diego  Gas  &  Electric  Company 
("SDG&E").  The  Proposed  judgement  ignores 
the  fact  that  the  merger  will  combine  the  two 
laigest  natural  gad  transmission  and 
distribution  companies  in  southern 
California.  The  merger  will  thus  eliminate 
the  potential  for  competition  between  them, 
or  for  support  by  either  of  them  for  new 
natural  gas  transmission  pipeline  which 
would  compete  with  the  other. 

Vernon  operates  a  municipal  electricity 
utility  including  its  own  gas-fired  power 
plant  and  will  complete  this  year  a  municipal 
natural  gas  utility.  Vernon  and  other  natural 
gas  distributing  entities  in  southern 
California  have  lacked  any  meaningful 
alternative  to  the  monopoly  natural  gas 
transmission  service  from  the  Southern 
California  Gas  Company  ("SoCalGas"),  the 
parent  of  which,  Pacific  Enterprises,  is 
merging  with  Enova.  Although  two  interstate 
pipelines  were  built  into  California  in  the 
first  years  of  this  decade,  their  systems 
terminate  in  the  Bakersfield,  California, 
region  and  do  not  compete  with  SoCalGas  in 
its  service  territory  in  the  large  Los  Angeles 
metropolitan  region,  including  Vernon. 

In  order  for  a  competing  pipeline  to  be 
constructed  into  Los  Angeles,  the  sponsor 
must  overcome  significant  hurdles  and 
expenses  of  locating  and  obtaining  an 
environmentally  suitable  right-of-way,  and 
must  have  agreements  with  shippers  for  an 
adequate  volume  of  natural  gas  to  support  the 
expensive  project.  Having  large  prospective 
shippers  under  contract  to  use  a  new 
pi(>eline  is  a  prerequisite  to  constructing  one. 
Despite  these  obstacles,  there  have  been  a 
number  of  potential  pipelines  discussed  and 
considered  that  would  have  competed  with 
SoCalGas'  gas  transmission  service  into  the 
Los  Angeles  area.  However,  to  date, 
SoCalGas'  actions  to  frustrate  and  opf>ose  any 
such  competition  have  been  successfiil. 
These  efforts  have  included  special 
discounted  contracts  offered  to  the  most 
likely  customers  of  a  new  pipeline  and 
adopting  a  penalty  tariff  that  effectively 
forbids  any  customer  of  a  new  pipeline  frtjm 
taking  any  service  at  all  from  SoCalGas— 
even  at  different  locations — without  paying 
the  full  SoCalGas  system  tariff  for 
transmission  in  addition  to  the  cost  of  the 
competing  pipeline. 

The  single  largest  potential  "anchor" 
customer  of  a  new  pipeline  to  compete  with 
SoCalGas  was  SDG&E.  The  merger  that 
would  be  approved  by  the  Proposed 
judgement  would  eliminate  SDGiE's 
potential  role  as  an  anchor  ship|>er  on  a  new 
pipeline,  and  cement  a  permanent  alliance 
between  SDG4E  and  SoCalGas  to  sustain 
their  joint  monopoly  on  gas  transmission 
services  in  southern  California. 

While  the  divestiture  of  SDG&E's  power 
plant  may  have  reduced  the  potential  that  the 
merged  entity  would  use  that  monopoly  to 
favor  its  own  gas-fired  generators  in  a 
competitive  electricity  market,  that  limited 
divestiture  does  nothing  to  reduce  the 
damage  to  competition  created  by  this  merger 
in  the  natural  gas  market. 

Across  the  United  States,  <:jm petition 
among  natural  gas  transportation  companies 
has  benefitted  consumers  with  unproved 
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service  at  lower  tariffs.  With  the  exception  of 
those  customers  iii  the  Bakersfield  area,  and 
those  selectively  r  sceiving  discounts  to 
ensure  they  will  not  suppwrt  competing 
pipelines,  the  cuslomers  in  southern 
California  have  net  had  any  benefits  of 
competition  among  gas  transmission 
providers.  The  ap  )roval  of  the  Proposed 
Judgement  and  co  ^summation  of  the  merger 
it  approves  will  n  duce  their  chances  of  such 
benefits. 

Vernon  submits  that  approval  of  the  merger 
should  have  been  conditioned  not  only  on 
actions  to  reduce  he  potential  risks  to 
competition  in  th§  electricity  market,  but  also 
to  reduce  the  injury  to  competition  in  the 
natural  gas  markej.  Such  action  could  have 
included  a  requirement  that  SoCalGas  sell  to 
independent  entities  a  volume  of 
transportation  capacity  equivalent  to  that 
which  it  had  traditionally  used  to  serve 
SDG&E.  or  a  requtement  that  SoCalGas  offer 
transportation  rigkts  on  its  system  which  can 
be  released  and  bfokered  to  others,  creating 
the  potential  for  aj  competitive  third- party 
market  among  gaa  shippers  with  defined 
rights.  No  such  aclion  was  taken  in  the 
Proposed  Judgement. 

For  this  reason. 'Vernon  opposes  the 
approval  of  the  Piloposed  Judgement. 

Respectfulnr  submitted, 
John  W.  Jimison,  Esq.. 
Attorney  for  The  City  of  Vemon. 

Comments  of  Atnicus  Curiae  Southern 
California  Edison  Company  on  the 
Proposed  Final  Judgment 
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its  prices  in  order  to  increase  profits  for 
its  shareholders.  Finding  that 
competition  constrains  its  ability  to 
increase  electricity  prices,  the  utility 
decides  to  buy  the  only  company  in  the 
world  that  will  give  it  that  ability  to 
raise  electricity  prices  in  the  area  where 
the  utility  competes.  Not  surprisingly, 
the  Department  of  Justice  ("DOJ")  finds 
the  merge  to  be  an  obvious  violation  of 
the  antitrust  laws.  DOJ  then  files  a 
complaint  and  proposes  a  Final 
Judgment  that  permits  the  merger 
without  eliminating  the  competitive 
problem  identified  in  the  complaint. 

The  violation  alleged  in  EXDJ's 
complaint  is  straight-forward.  Enova 
Corporation  ("Enova"),  the  owner  of  one 
of  California's  three  major  electric 
utilities,  has  acquired  Pacific 
Enterprises  ("Pacific"),  which  owns  and 
operates  the  intrastate  gas  pipeline 
system  that  provides  virtually  all  of  the 
natural  gas  consumed  in  southern 
Cahfomia.  As  DOJ's  complaint  alleges, 
control  of  this  pipeline  system  will 
provide  Enova  with  monopoly  control 
of  natural  gas  in  the  southern  California 
market.  This  in  tiun  will  permit  Enova 
to  control  the  price  of  electricity  in 
southern  California  much  of  the  time, 
because  natural  gas  is  used  to  generate 
electricity  "on  the  margin"  diuing  most 
hours  of  the  year  in  southern  California. 

In  competitive  markets,  the  cost 
characteristics  of  a  producer  on  the 
margin  are  likely  to  set  the  market- 
clearing  price.  In  southern  California,  as 
of  April  1,  1998,  this  is  necessarily  true, 
because  California  has  created  a  power 
exchange  ("PX") — the  first  such  market 
in  the  United  States — in  which 
generators  of  electric  power  bids  for 
each  hour  and  all  successful  bidders  are 
paid  a  price  determined  by  the  highest 
bid  that  is  accepted.  Thus,  where  gas- 
fueled  generation  is  on  the  margin,  as  it 
is  most  of  the  time,  an  increase  in  the 
price  of  natural  gas  leads  directly  to  an 
increase  in  the  price  for  every  kilowatt 
hour  of  electricity  consumed  in 
southern  California. 

Prior  to  the  merger,  Enova  had  every 
incentive  to  raise  electricity  prices  but 
it  lacked  the  ability  to  do  so  because  it 
has  no  control  over  natural  gas  prices. 
On  the  other  hand,  before  the  merger. 
Pacific  had  the  ability  to  control  natural 
gas  prices  but  had  not  succeeded  in 
entering  the  electricity  marketing 
business.^  Thus.  Enova  has  the 


2  Before  the  merger.  Pacific  had  established  a 
subsidiary  for  gas  and  electricity  marketing  and 
tried  to  enter  the  electricity  marketing  business. 
However,  as  Enova  explained  to  the  Federal  Energy 
Regulatory  Commission  ("FERC").  this  subsidiary 
had  not  succeeded  in  securing  any  contracts  to  sell 
electricity  at  the  time  of  the  proposed  merger.  See 
Ensource,  78  FERC  1 61,064,  at  61.231  (1997) 


incentive  but  not  the  ability  to 
manipulate  electricity  prices;  Pacific 
had  the  ability  but  lacked  the  incentive. 

DOJ  correctly  concluded  that  a  merger 
of  these  two  firms,  which  combines  the 
ability  and  incentive  to  raise  electricity 
prices  in  the  southern  California  market, 
violates  the  antitrust  laws.  In  the  face  of 
this  violation,  what  is  the  remedy?  The 
most  obvious  remedy,  of  course,  is  to 
stop  the  merger  from  happening.  Short 
of  that,  the  next  most  effective  and 
logical  remedy  is  to  remove  the  source 
of  the  merged  firm's  monopoly  power, 
either  by  requiring  divestiture  of  the 
natural  gas  pipeline  system  or  by 
creating  an  independent  system 
operator  ("ISO")  to  operate  that  system. 
The  last  but  least  attractive  option  is  to 
try  to  lessen  the  merged  firm's  incentive 
to  exercise  its  monopoly  power  in  order 
to  profit  from  higher  electricity  prices. 
This  is  the  least  attractive  option 
because  curbing  incentives  to  profit 
from  higher  electricity  prices  requires  a 
complex  latticework  of  provisions 
designed  to  prevent  the  merged  firm 
from  retaining  and  acquiring  contractual 
rights  and  other  types  of  economic 
interests  in  electric  power.  Such  a 
remedy  is  difficult  to  write  and  even 
harder  to  administer. 

Rather  than  stopping  the  merger  in  its 
tracks  or  adopting  a  structural  remedy  to 
remove  the  source  of  the  monopoly 
power.  DOJ  asks  this  Court  to  approve 
a  remedy  that  will  have  little  or  no 
impact  on  the  merged  company's 
incentive  to  raise  electricity  prices.  The 
proposed  Final  Judgment  should  be 
rejected  because  the  merged  entity  still 
has  the  unfettered  ability  to  enter  into 
a  variety  of  electric  power  transactions, 
which  will  enable  it  to  profit  fi'om 
higher  electricity  prices.  Specifically: 

•  While  the  proposed  Final  Judgment 
requires  Enova  to  divest  two  of  its  gas-fueled 
electric  generating  plants,  totaling  some  1650 
megawatts,  it  allows  the  merged  company  to 
acquire  an  unlimited  amount  of  generating 
facilities  built  after  January  1, 1998,  or  any 
repowered/rebuilt  facilities,  whatever  the 
fuel-type.  Thus,  the  1650  MW  divestiture 
requirement  can  be  undone  with  a  single 
purchase  of  a  large  new  facility. 

•  There  is  no  prohibition  on  the  merged 
company  contracting,  the  day  after 
divestiture,  to  purchase  the  electrical  output 
of  those  same  divested  generating  facilities 
(or  other  facilities). 

•  The  proposed  Final  Judgment  explicitly 
permits  the  merged  firm  to  enter  into 
"tolling"  arrangements  by  which  it  can  in 
essence  rent  electric  generating  plants  to 
convert  gas  into  electricity. 

•  There  is  no  prohibition  on  the  merged 
company  entering  into  financial  contracts 
(derivatives  such  as  options  and  futures)  that 


("Since  Ensource  never  has  engaged  in  marketing 
activity*  *  *"). 


would  enable  it  to  prohibit  from  changes  in 
.  southern  California  electricity  prices. 

Under  the  proposed  decree,  the 
merged  finn  can  acquire  both  new  and 
repowered/rebuilt  electric  generation 
assets.  It  can  acquire  by  contract  the 
economic  attributes  of  ownership  of 
electric  generation.  It  can  rent 
generating  units  to  produce  electric 
power.  And  it  can  trade  in  electricity 
financial  contracts  for  the  southern 
CaUfomia  market.  If  it  can  do  all  this, 
then  it  obviously  can  benefit  from 
increases  in  the  price  of  electricity  just 
as  it  could  if  it  still  owned  the  divested 
electric  generating  facilities. 
Consequently,  the  proposed  Final 
Judgment  does  not  eliminate  the  merged 
firm's  incentive  to  exercise  market 
power  in  order  to  increase  electricity 
prices.  And  it  does  not  even  purport  to 
address  market  power.  Therefore,  the 
proposed  Final  Judgment  does  not  even 
come  close  to  solving  the  fundamental 
competitive  problem  articulated  in 
DOJ's  complaint. 

One  rationale  that  DOJ  has  put 
forward  for  having  accepted  the 
ineffective  remedial  measures  in  the 
proposed  Final  Judgment  is  that  more 
effective  remedies  would  involve  reUef 
that  extends  beyond  the  effect  of  the 
merger,  as  Pacific  could  theoretically 
have  engaged  in  theses  activities 
without  a  merger.  But  this  is  an 
unlawful  merger.  Without  the 
acquisition,  Enova's  incentive  to  raise 
electricity  prices  is  not  backed  by  any 
ability  to  do  so.  The  merger  dramatically 
and  unlawfully  changes  the  landscape 
by  immediately  coupling  Enova's 
incentive  and  electricity-expertise  with 
Pacific's  natural  gas  muscle.  The 
argument  that  a  substantial  link  between 
the  gas  pipeline  system  and  electricity 
markets  could  easily  have  been 
established  without  the  merger  ignores 
the  fact  that  this  merger  creates  that 
substantial  link. 

If,  for  whatever  reason,  DOJ  prefers 
not  to  stop  the  merger  and  not  to 
address  the  upstream  source  of  the 
market  power,  but  instead  chooses  to 
focus  on  the  incentives  to  exercise  its 
market  power  in  the  dov«istream 
electricity  market,  then  the  public 
interest  requires  that  it  craft  remedies 
designed  to  curb  the  incentives  that  are 
sufficiently  effective  to  cure  the 
antitrust  violation.  Because  DOJ  failed 
in  that  task,  this  Court  is  faced  with  a 
proposed  Final  Judgment  that  falls  far 
short  of  being  within  the  reaches  of  the 
public  interest.3 
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In  summary,  SCE  urges  that  the 
proposed  Final  Judgment  be  rejected.  If 
DOJ  nevertheless  concludes  that  a 
salvage  effort  is  appropriate,  DOJ  and 
Enova  can  be  sent  back  to  the  bargaining 
table  to  produce  a  Final  Judgment  that 
remedies  the  competitive  problem 
described  in  the  complaint.  Such 
remedies  would  include  one  of  the 
following: 

(1)  Rescission  of  the  merger; 

(2)  Divestiture  of  the  gas  pipeline 
system  or,  alternatively,  establishment 
of  an  independent  system  operator  to 
operate  it  independently  of  the  merged 
companv;  or 

(3)  Adoption  of  measures  that  will 
eliminate  the  merged  company's 
incentive  to  participate  directly,  and 
indirectly  through  financial 
instruments,  in  the  southern  Cafifomia 
electricity  market  in  any  manner  that 
would  allow  it  to  profit  from  increased 
electricity  prices. 

Argument 

I.  The  Tunney  Act  Standard  of  Review 
Requires  This  Court  To  Determine 
Whether  the  Proposed  Final  Judgment  Is 
in  the  Public  Interest 

On  March  9,  1998,  the  Antitrust 
Division  of  DOJ  filed  a  complaint 
against  Enova  alleging  that  the  merger  of 
Enova  and  Pacific  will  violate  Section  7 
of  the  Clayton  Act.  Along  with  the 
complaint,  DOJ  filed  a  Stipulation  and 
Order  piu^uant  to  which  Uie  parties 
consented  to  entry  of  a  proposed  Final 
Judgment  and  Enova  agreed  to  abide  by 
its  terms  pending  its  entry  by  the  court. 

The  filing  of  the  proposed  Final 
Judgment  triggered  a  proceeding  under 
the  Antitrust  Procedures  and  Penalties 
Act.  commonly  known  as  the  Tuimey 
Act.*  The  purpose  of  the  Tunney  Act  is 
to  provide  notice  to  the  public,  an 
opportunity  to  comment,  and  judicial 


'  A«  a  diversionary  tactic,  Enova  can  be  expected 
to  urge  the  Court  to  disregard  SCE's  comments,  no 
matter  how  persuasive  they  may  otherwise  be, 
because  SCE  is  merely  a  self-interested  competitor 


of  the  merged  firm.  While  it  is  true  that  SCE  is  a 
competitor  for  electricity  sales,  SCEs  principal 
interest  in  this  matter  is  at  the  largest  purchaser  of 
electricity  in  the  southern  California  market,  one 
that  will  be  directly  and  significantly  harmed  by 
electricity  price  increases  resulting  from  this 
merger.  Under  the  California  restructuring 
legislation,  the  legislature  "froze"  electricity  rates  at 
levels  in  effect  as  of  June  1996.  See  Cal.  Pub.  Util. 
Code  §  368(a).  During  the  rate  freeze  period  which 
will  end  December  31.  2001.  SCE  must  purchase  all 
the  energy  that  it  sells  to  its  utility  service 
customers  from  the  PX.  SCE's  rates  include  separate 
components  for  transmission,  distribution,  etc.  The 
sum  of  these  separate  components  is  less  than  the 
frozen  rate  levels,  with  that  residual  difference 
being  used  by  SCE  to  recover  costs  associated  with 
generation-related  assets  that  would  not  otherwise 
be  recouped  if  cost  recovery  were  determined  solely 
by  selling  energy  purchased  from  these  assets  at  the 
prevailing  market  price.  As  a  consequence.  SCE's 
shareholders  are  at  risk  and  will  be  directly  harmed 
if  PX  electricity  prices  rise  to  a  level  that  would 
cause  SCE's  costs  to  exceed  the  frozen  rate  levels. 
« 15  U.S.C  S  16(bHh). 


scrutiny  of  consent  decrees  in  antitrust 
cases  to  determine  whether  they  are  in 
the  "public  interest."  The  Tunney  Act 
requires  EXDJ  to  publish  the  proposed 
Final  Judgment  and  to  file  and  publish 
a  competitive  impact  statement  ("CIS") 
explaining  the  case,  the  anti-competitive 
conduct  involved,  the  proposed  remedy, 
and  any  alternative  remedies  considered 
by  it.  DOJ  must  also  fiimish  to  the  Court 
any  comments  that  it  receives  from  the 
pubhc  during  a  60-day  period 
commencing  with  the  noticing  of  the 
CIS,  its  response  to  these  comments, 
and  any  documents  it  "considered 
determinative  in  formulating"  the 
decree. 

Before  a  court  may  approve  a 
proposed  Final  Judgment,  the  Tunney 
Act  requires  the  court  to  "determine 
that  the  entry  of  such  judgment  is  in  the 
pubhc  interest"'.*  The  Act  provides  that 
in  making  its  public  interest 
determination,  the  court  may  consider: 

(1)  the  competitive  impact  of  such 
judgment,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modiHcation,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  the  impact  of  entry  of  such  judgment 
upon  the  pubic  generally  and  individuals 
alleging  specific  injury  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial.6 

The  scope  of  Tunney  Act  review  was 
articulated  in  a  1995  decision  of  the 
Court  of  Appeals  for  the  D.C.  Circuit  in 
Microsoft.^  In  that  case,  District  Judge 
Sporkin  had  declined  to  enter  a 
proposed  consent  decree  settling  an 
action  by  DOJ  alleging  monopolization 
and  various  exclusionary  practices. 
Although  the  Court  of  Appeals  reversed 
and  ordered  entry  of  the  proposed 
decree  writhout  revision,  it  set  forth 
certain  guidelines,  among  others,  that 
are  relevant  to  the  Court's  public 
interest  determination  in  this  case: 

•  "(Tlhe  court's  function  is  not  to 
determine  whether  the  resulting  array  of 
rights  and  liabilities  is  the  one  that  will  best 
serve  society,  but  only  to  confirm  that  the 
resulting  settlement  is  within  the  reaches  of 
the  public  interest."* 

•  "(Hf  third  parties  contend  that  they 
would  be  positively  injured  by  the  decree,  a 
district  judge  might  well  hesitate  before 
assuming  that  the  decree  is  appropriate."' 


MS  U.S.C§  16(e). 

•M. 

'  United  States  v.  Microsoft.  56  F.3d  1448  (D.C 
Cir.  1995). 

'Id.  at  1460  (emphasis  in  origia.''.  internal 
citations  and  quotation  marks  omitted). 

•/d.  at  1462. 
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•  "A  district  ju(Jge  •  •  •  would  and 
should  pay  specie)  attention  to  the  decree's 
clarity  (and  may]  Jisist  on  that  degree  of 
precision  concerning  the  resolution  of  known 
issues  as  to  make  (his  task,  in  resolving 
subsequent  disputes,  reasonably  manageable 
•  *  *  .  If  the  decree  is  ambiguous,  or  the 
district  judge  can  foresee  difficulties  in 
implementation,  vire  would  expect  the  court 
to  insist  that  these  matters  be  attended  to."  >° 

Under  Microsoft,  it  is  now  clear  that 
a  court  may  not  reject  a  remedy  simply 
because  it  is  notjthe  "best"  remedy  that 
could  have  beert  selected.  On  the  other 
hand,  it  is  equally  clear  under  Microsoft 
that  a  court  has  discretion  to  reject  a 
negotiated  remedy  which  is  ineffective 
because  it  does  iiot  seek  to  address  and 
resolve  the  corelcompetitive  problem 
identified  in  DCJl's  complaint. 

Following  Mitrosoft.  courts  have 
continued  to  scrutinize  proposed 
consent  decrees!  to  determine  whether 
they  effectively  iaddress  and  resolve  the 
fundamental  competitive  problems 
articulated  by  DDJ.  For  instance,  in 
Thomson,  District  Judge  Friedman 
examined  concerns  about  several 
aspects  of  a  proposed  consent  decree  as 
expressed  in  briefs  submitted  amicus 
curiae  by  two  cimpetitors  of  the 
merging  parties]  in  public  comments 
submitted  to  DQJ.  and  at  an  extended 
public  hearing."  Judge  Friedman 
carefully  examiped  arguments 
concerning  eacli  of  the  four  separate 
areas  of  concen|,  noting  proposed 
supplemental  commitments  ^^  and 
modifications  t<i  the  initially  filed 
proposed  consent  decree  to  resolve 
some  of  these  concerns. '^  He  was 
careful  not  to  substitute  his  own 
judgment  for  DOJ's  as  to  what  could  be 
the  best  remedy  ^*  and  he  declined  to 
suggest  reUef  for  conduct  unrelated  to 
the  merger."  Nonetheless,  Judge 


lo/d  at  1461-62. 

*'  United  Stales 
Supp.  907.  909.  91 
1998  U.S.  App. 

'*See,  e.g.,  id.  at 
confirmed  in  writii 


The  Thomson  Corp..  949  F. 

(D.D.C.  1996),  affd  per  curiam 

:S  12921  (May  29.  1998). 

16  (noting  that  "Thomson 
that  it  will  continue"  a 
practice  that  commentators  and  amicus  curiae 
thought  might  ceasi  after  the  merger). 

"See,  e.g..  id.  at  B16  (noting  adoption  of  new 
consent  decree  provision  barring  Thomson  from 
taking  certain  actions  to  undermine  viability  of 
products  to  be  divetted  under  the  decree);  id.  at  924 
(noting  proposal  to  pdd  language  to  proposed 
decree  to  ensure  tb<t  licenses  to  one  of  the  products 
to  be  divested  may  be  sublicensed):  id.  at  925 
(noting  further  chaige  to  proposed  consent  decree 
after  Tunney  Act  h(  aring  to  ensure  that  divestiture 
will  not  afiect  pre-^isting  rights  under  a  particular 
contract).  See  also  id.  at  926  nn.  19-20  (noting 
changes  to  initial  proposed  decree  in  response  to 
concerns  expressec  in  comments  and  at  the 
hearing). 
"See  yd.  at  919. 
"See,  e.g.,  id.  at 
requests  to  reopen 
because  not  related 


parties  to  the  mergi  ir) 


Friedman  refused  to  enter  even  the 
revised  decree,  because  neither  the 
original  nor  the  proposed  revision 
resolved  substantial  concerns  that  the 
decree  would  maintain,  by  court  order, 
a  dubious  copyright  claim  that  DOJ's 
complaint  and  commentators  had 
identified  as  a  substantial  barrier  for 
new  competitors  seeking  to  enter  the 
relevant  market. '^  Only  after  the  parties 
submitted  a  further  amendment 
addressing  these  concerns  did  Judge 
Friedman  order  entry  of  the  consent 
decree.*' 

//.  The  Proposed  Final  Judgment  is  Not 
in  the  Public  Interest 

Under  standards  laid  down  in 
Microsoft  and  implemented  in 
Thomson,  the  proposed  Final  Judgment 
is  not  within  the  "reaches  of  the  public 
interest"  because  it  does  not  remedy  the 
core  competitive  problem  identified  in 
DOJ's  complaint — namely,  that  the 
merged  entity  will  have  the  ability  and 
incentive  to  increase  electricity  prices. 
Unless  and  until  DOJ  and  Enova  agree 
to  a  remedy  which  addresses  and 
resolves  this  problem,  the  Court  must 
reject  the  proposed  decree. 

A.  The  Complaint  Correctly  Identifies 
the  Root  of  the  Competitive  Problem: 
Pacific's  Control  of  Natural  Gas 
Transportation  and  Storage  in  California 

As  a  result  of  its  monopoly  over 
intrastate  transmission  and  storage  of 
natural  gas.  Pacific  (via  its  subsidiary, 
SoCal  Gas),  has  the  power  and  ability  to 
increase  the  price  of  natiu-al  gas  to  gas- 
fired  electric  generators  which  in  turn 
will  increase  the  price  of  electricity  in 
California.  In  its  complaint,  DOJ  found 
that,  notwithstanding  regulatory 
oversight.  Pacific  has  the  ability  to  use 
its  control  over  those  assets  to 
manipulate  the  price  of  gas  to 
consumers,  including  gas-fueled  electric 
generators: 

•  Pacific  has  "a  monopoly  of 
transportation  of  natural  gas  within  southern 
California  (and)  a  monopoly  of  all  natural  gas 
storage  services  throughout  California."  '■ 

•  "(Allthough  regulated  by  the  California 
Public  Utilities  Commission  ('CPUC'),  Pacific 
has  the  ability  to  restrict  the  availability  of 
gas  transportation  and  storage  to  consumers, 
by  limiting  their  supply  or  cutting  them  off 


entirely,  which  has  the  effect  of  raising  the 
price  they  pay  for  natural  gas."  '* 


920  (refusing  to  consider 
>idding  on  past  contracts, 
to  competition  among  the 


"  See  id.  at  927-930  (discussing  complaint's 
allegations  and  decree's  proposed  remedy  regarding 
copyright  claim). 

"See  United  States  v.  The  Thomson  Corp.,  1997- 
1  Trade  Cas.  (CCH)  1 71,735. 1997  U.S.  Dist.  LEXIS 
1893  (Feb.  27,  1997). 

"  Complaint  115.96  percent  of  gas-fueled 
generators  in  southern  California  buy  gas 
transportation  services  from  Pacific.  Proposed  Final 
Judgment  and  Competitive  Impact  Statement; 
United  States  v.  Enova  Corp.  ("aS"),  63  FR  33393, 
at  33403  (June  18,  1998). 


The  attached  Affidavit  of  Dr.  Paul 
Carpenter  describes  the  numerous 
means  by  which  Pacific  (via  SoCalGas) 
can  exercise  its  monopoly  power,  as 
charged  by  DOJ,  to  restrict  the 
availability  of  gas  transportation  and  gas 
storage  capacity  in  southern  California. 
These  means  include  SoCalGas'  abiUty 
to  (a)  control  and  deny  access  to  its 
intrastate  transmission  and  storage 
assets,  (b)  manipulate  the  price  of 
intrastate  services,  such  as  short-term 
balancing  or  emergency  supply  services, 
(c)  withhold  the  quantity  of  interstate 
capacity  it  makes  available  in  secondary 
markets  in  order  to  raise  price,  (d) 
determine  the  volume  of  flowing 
supplies  on  a  day-to-day  basis  through 
its  core-related  storage  injection  and 
withdrawal  decisions,  and  (e) 
manipulate  prices  and  access  through 
its  possession  of  valuable  operational 
information.2o 

The  ability  of  Pacific  to  restrict  the 
availability  of  gas  transportation  and 
storage  to  consumers,  including  gas- 
fueled  generators,  is  the  key  to  its  power 
to  increase  electricity  prices  in  southern 
California  for  two  related  reasons.  First, 
as  explained  by  DOJ.  most  electricity 
generated  in  California  is  bought  and 
sold  through  the  California  PX.  which  is 
a  computerized  bidding  system  that 
matches  electricity  supply  and  demand 
every  hour.^'  The  price  of  electricity  for 
all  units  sold  is  determined  by  the  most 
expensive  unit  sold  in  that  hour, 
regardless  of  the  cost  or  bidding  price  of 
less  expensive  units.  ^^  Stated 
differently,  all  sellers  receive  the  PX's 
marginal  price,  regardless  of  their  bid, 
and  all  buyers  pay  the  marginal  price.^^ 

Second,  "gas-fired  plants  are  in 
general  the  most  costly  to  operate."  ^*  In 
other  words,  gas-fueled  plants  are 
usually  on  the  margin.  Because  of  the 
Cahfomia  PX,  an  increase  in  the  price 
of  natural  gas  to  these  gas- fired  plants 
will  translate  in  an  increase  in  the  price 
of  all  electricity  sold  in  California 
through  the  PX.  DOJ  made  this  point  in 
its  as  as  follows: 

[dluring  these  periods  (of  high  electricity 
demand],  the  gas-fired  plants,  as  the  most 
costly  to  operate  and  thus  the  highest  bidders 


"  Complaint  flS;  see  also  Complaint  120. 

20Aff.at18. 

21  as  at  33403.  The  CIS  states  that  the  matches 
occur  every  half-hour;  in  foct,  the  matches  are 
hourly. 

"  as  at  33403. 

"  Aft  at  19.  This  is  true  with  one  exception 
involving  nuclear-powered  generators,  which  are 
covered  by  a  different  pricing  scheme. 

24  as  at  33403. 


into  the  (PX).  are  able  to  set  the  price  for  all 
electricity  sold  through  the  [PX].^* 

In  short,  what  this  all  means  is  that  as 
a  consequence  of  its  monopoly  over  gas 
transportation  and  storage.  Pacific  has 
the  imquestioned  ability  to  directly  and 
materially  affect  the  price  of  electricity 
in  southern  California.  As  summarized 
byDOJ: 

By  virtue  of  its  monopoly  over  natural  gas 
transportation  and  storage.  Pacific  currently 
has  the  ability  to  increase  the  price  of 
electricity,  when  during  high  demand 
periods,  electricity  from  California  gas-fired 
generators  is  needed  to  supplement  less 
costly  electricity.  Pacific  can  restrict  gas-fired 
generators'  access  to  gas,  which  has  the  effect 
of  raising  the  cost  of  gas-filed  generators  in 
general.  Alternatively,  Pacific  can  cut  off  or 
impede  the  more  efficient  gas  generators' 
access  to  gas,  leaving  the  higher-cost 
generators  to  meet  consumer  demand  for 
electricity.  In  either  case.  Pacific  is  able  to 
increase  the  cost  of  electricity  from  gas-fired 
plants,  thereby  increasing  the  prices  they  bid 
into  the  IPX]  and  ultimately  the  price  of 
electricity  sold  through  the  [PX].'^ 

To  be  sure.  Pacific's  ability  to  increase 
electricity  prices  existed  absent  the 
merger.  Without  the  merger,  however. 
Pacific  had  no  incentive  to  use  its 
market  power  because  it  was  not  in  the 
electricity  business,  and  it  had  no 
economic  interest  in  electricity  sales.^' 
It  is  surely  no  coincidence  that  Enova — 
one  of  California's  "big  three"  electric 
utilities  and  one  which  every  incentive 
to  raise  electricity  prices — sought  out 
Pacific,  the  one  company  in  the  world 
that  could  raise  prices  in  the  soon-to-be 
deregulated  California  electricity  market 
(the  PX).  It  is  also  no  coincidence  that 
the  timing  of  the  merger  was  to  coincide 
almost  precisely  with  the 
commencement  of  operation  of  that 
deregulated  market. 

To  take  the  position,  as  apparently 
DOJ  does,  that  Pacific's  abiUty  to  raise 
gas  prices  and  hence,  electricity  prices 
is  not  merger  related,  and  therefore 
should  not  be  subject  to  any  merger- 
related  remedy  is  to  ignore  reality.  But 
for  this  merger,  Enova  would  not  be  able 
to  affect  electricity  prices.  It  is  the 
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"Id.  DOJ  is  certainly  correct  in  this  critical 
finding.  Attachment  B  to  Dr.  Carpenter's  affidavit 
depicts  the  electricity  supply  curve  for  all 
generating  resources  in  the  western  United  States. 
As  shown,  actual  demand  for  electricity  (which 
varies  by  time  of  dny  and  by  season)  falls  within 
a  certain  band  (70,500  megawatts  to  93,500 
megawatts)  about  two-thirds  of  the  time.  Within 
that  band,  90  percent  of  the  megawatts  that  can  be 
generated  come  from  gas-ftred  generators.  And,  69 
percent  of  those  megawatts  come  bom  California 
gas-fired  generators.  Aff.  at  Attach.  B. 

"as  at  33404  (emphasis  added). 

*' A  Pacific  affiliate  did  have  paper  authority 
from  the  FERC — the  federal  overseer  of  wholesale 
electricity  sales— to  make  electricity  sales  but  it 
never  made  any  such  sales  and,  in  fact,  voluntarily 
terminated  its  marketing  certiflcate  once  the  Enova- 
Pacific  merger  was  announced.  See  Ensource.  78 
FERC  1  61.064  (1997). 


merger  that  transforms  Pacific's 
previously  benign  ability  to  affect 
electricity  prices  into  a  serious, 
immediate  threat  to  stifle  competition  in 
a  nascent  but  vitally  important  market. 

B.  The  Competitive  Problem  Attendant 
to  This  Merger  Calls  for  a  Structural 
Remedy  Directed  at  the  Natural  Gas 
Transportation  and  Storage  Assets 

Having  identified  the  source  of  the 
competitive  problem,  and  having 
concluded  that  the  merger  was 
unlawful.  DOJ  then  had  to  fashion  an 
appropriate  remedy.  Logic,  traditional 
antitrust  policy  and  precedent,  and  one 
of  the  very  terms  of  Uie  proposed  Final 
Judgment,  all  point  to  a  structural 
remedy  aimed  directly  at  the  source  of 
the  market  power — Pacific's  natural  gas 
transportation  and  storage  assets. ^^ 
Such  a  remedy  would  separate  Pacific's 
gas  transportation  and  storage  assets 
from  the  merged  company's  other  assets, 
either  by  divestiture  or  by  creation  of  an 
ISO  to  operate  those  assets.  But,  for 
imexplained  reasons,  the  proposed 
Final  Judgment  does  no  such  thing; 
indeed,  this  remedy  apparently  was  not 
even  seriously  considered.  In  a  section 
of  the  CIS  entitled  "Alternatives  to  the 
Proposed  Final  Judgment",  the  only 
alternative  DOJ  stated  that  it  considered 
was  a  full  trial  on  the  merits.  29  The 
remedies  that  the  DOJ  did  adopt  are  all 
aimed  at  curtailing  the  incentive  of  the 
merged  company  to  carry  out  it  proven 
ability  to  manipulate  gas  and,  hence, 
electricity  prices.  The  ineffectiveness  of 
these  remedies  is  discussed  in  the 
following  section. 

Ironically,  a  provision  in  the  proposed 
Final  Judgment  itself  makes  clear  that 
the  only  completely  effective  remedy  is 
a  structural  remedy  aimed  at  the  source 
of  the  market  power;  the  same  provision 
undermines  the  effectiveness  of  the 
remedies  actually  proposed  by  EKDJ  and 
Enova.  which  focus  only  on  incentives. 
Article  XIII.  A  of  the  proposed  Final 
Judgment  provides  that  all  of  the 
complex  provisions  of  the  decree  will 
abruptly  terminate  in  the  event  "an 
Independent  System  Operator  has 
assumed  control  of  Pacific's  gas 
pipelines  within  California  in  a  manner 
satisfactory  to  the  United  States,  ^o 
Termination  under  these  circumstances 
would  be  appropriate  in  DOJ's  view, 
because 


lijn  that  event.  PE/Enova  will  lose  the  ability 
to  control  access  to  gas  transportation  and 
storage.  Without  these  tools,  the  merged 
company  will  not  be  able  to  raise  the  price 
for  electricity  sold  through  the  [PX}  by   ' 
reducing  its  gas  sales,  and  the  basis  for  the 
Final  Judgment  would  be  removed.^' 

Thus,  DOJ's  own  reasoning  supports  the 
position  that  the  only  way  to  completely 
eliminate  the  merged  company's  abiUty 
to  increase  electricity  prices  is  to 
eliminate  Pacific's  control  over  its  gas 
transportation  and  storage  assets.  This 
structural  remedy  serves  the  public 
interest  because  it  addresses  the  core 
competitive  problem  and  is  certain  to  be 
effective  over  the  long  term.  No  policing 
is  necessary. 

The  staff  of  the  Bureau  of  Economics 
of  the  Federal  Trade  Commission 
("FTC")  recently  expressed  its  view  that 
structural  remedies  aimed  directly  at  the 
source  of  market  power  are  the  most 
effective  remedies  because  such 
structural  remedies  alter  incentives  (by 
eliminating  the  ability  to  exercise 
market  power)  while  behavioral 
remedies  do  not: 

As  a  general  proposition,  we  have  found 
that  structural  remedies,  such  as  divestiture 
in  merger  cases,  are  the  most  effective  and 
require  the  least  amount  of  subsequent 
monitoring  by  government  agencies.  The 
effectiveness  of  structural  remedies  lies  in 
the  fact  that  they  directly  alter  incentives. 
Behavioral  remedies,  in  contrast,  leave 
incentives  for  discriminatory  behavior  in 
place  and  impose  a  substantial  burden  on 
government  agencies  to  monitor  subsequent 
conduct. 

In  1995,  with  regard  to  competition  in 
electric  generation  and  transmission,  we 
suggested  that  FERC  (the  Federal  Energy 
Regulatory  Commission]  promote 
independent  system  operators  (ISOs)  to 
control  the  regional  electric  transmission 
grids,  as  an  alternative  to  ordering  divestiture 
of  transmission  lines  or  relying  solely  on 
open  access  rules  to  promote  competition  in 
electric  generation  markets.'* 


"Of  course  the  most  obvious  and  most'effective 
remedy — preventing  this  unlawful  merger  from 
being  consummated — was  appuirently  rejected  by 
IXDJ.  No  explanation  was  given  for  eschewing  this 
proven,  simple  method  of  remedying  the  effects  of 
this  unlawful  merger. 

"See  as  at  33407. 

'"Proposed  Final  Judgment  at  33402. 


"  as  at  33406  (emphasis  added). 

'2  Comments  of  the  Staff  of  the  Bureau  of 
Economics  of  the  Federal  Trade  Commission  Before 
the  Public  Utilities  Commission  of  Texas,  at  2  (June 
19. 1998).  See  Aff.  at  1 13.  Adoption  of  a  sUnictural 
remedy  aimed  at  the  source  of  the  market  power 
would  be  consistent  with  traditional  antitrust 
policy  and  precedent.  See.  e.g..  California  v. 
American  Stores  Cos..  495  U.S.  271,  294  n.28  (1990) 
(citing  2  P.  Areeda  ft  D.  Turner.  Antitrust  Law 
§  328b  (1978)  ("[Dlivestiture  is  the  normal  and 
usual  remedy  against  an  unlawful  merger".);  United 
States  V.  American  Cyanamid  Co.,  719  F.2d  558. 
565  (2d  Cir.  1983)  (citing  Ford  Motor  Co.  v.  US.  405 
U.S.  562.573  (1972)  ("IDIivestiture  is  not 
uncommonly  the  appropriate  relief  when  a  Section 
7  violation  is  proven").  See  also  United  States  v. 
Merc  6-  Co..  Inc..  Proposed  Final  )udgment  and 
Competitive  Impact  Statement.  4 '  F.R.  60044  (1980) 
(ordering  divestiture  of  assets  that   rould  give  the 
defendant  the  ability  to  exercise  market  power  in 
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Thus,  as  explained  by  Dr.  Carpenter,  in 
a  merger  of  electHcity  transmission  and 
generation  companies,  the  FTC  would 
focus  its  relief  o<j  the  source  of  the 
market  power — the  transmission 
facilities — rathei  than  the  generation 
facilities  that  privide  the  incentive  to 
engage  in  the  anii-competitive 
activity.33 

Earlier  this  yekr  in  an  analogous 
situation,  the  FvC  entered  into  a 
consent  order  settling  a  challenge  to  a 
proposed  acquisition  by  an  electric 
power  company! of  a  coal  supplier.^ 
Like  the  merger  In  the  present  case 
involving  electricity  and  natural  gas 
pipelines,  the  FTC  found  that  a  merger 
involving  electricity  and  coal  posed  a 
direct  threat  to  aompetition  in  western 
U.S.  electricity  Markets.  In  so 
concluding,  the  FTC  made  findings 
remarkably  simijlar  to  DOJ's  findings  in 
this  case: 

•  "PacifiCorp's Requisition  of  Peabody, 
which  is  the  exclusive  supplier  of  coal  to 
certain  power  plants  that  compete  with 
PacifiCorps  own  bower  plants,  raises 
antitrust  concemi"  ^* 

•  During  off-peak  periods  in  the  western 
United  States,  "cdal-fired  plants  frequently 
are  the  price-settiig,  marginal  plants."  " 

•  PacifiCorp's  acquisition  "would  give 
PacifiCorp  the  power  to  raise  the  price  (or 
otherwise  diminish  the  availability)  of  coal, 
a  necessary  input  jfor  any  firm  seeking  to 
compete  with  Pa^fiCorp  in  electricity 
generation."  ^^      j 

•  "PacifiCorp  would  have  an  incentive  to 
increase  fuel  costi  at  Navajo  and  Mohave  in 
order  to  drive  up  pe  market  price  of 
electricity  in  the  western  United  States."  ^* 

Prior  to  the  acq|iisition,  the  coal 
supplier  (Peabody)  had  the  ability  to 
raise  coal  price*  to  competing  electric 
generators,  but  jt  had  no  incentive  to  do 
so.  On  the  othef  hand,  before  the 
acquisition,  the  electricity  company 
(PacifiCorp.)  had  the  incentive  to 
increase  electri(  :ity  prices  but  lacked  the 


8lec(r; 
I  Stages 


r  Co<  ll 


violation  of  Section 

Sections  1  and  2  of 

"Aff.  at113. 

0091.  PacifiCorp. 
Oregon,  inalies  ei 
western  United 
("TEG"),  headquartered 
diversified  energy 
things.  Peabody 
roughly  15  percent 
States.  See  FTC  Reimctures 
Combination  to  En$ure 
Low  Prices  From 
News  Release.  Feb. 

"  Analysis  of  Pn^osed 
Public  Comment  (' 

'•Analysis  at  3, 

''  Statement  of 
Upon  Withdrawal 
Matter  of  PacifiCorp 
("Statement")  at  1 

M  Analysis  at  4 


7  of  the  Clayton  Act  and 
he  Sherman  Act). 


PacifiCoqy/ThdEnergy  Group.  File  No.  971 
hi  adquartered  in  Portland, 
'icity  sales  throughout  the 
The  Energy  Group  PLC 
in  London,  England,  is  a 
c  ompany  that  owns,  among  other 
ll  Company,  which  produces 
Df  the  coal  mined  in  the  United 
Electric/Coal 
that  All  Consumers  Reap 
El  Ktricity  Deregulation.  FTC 
18,  1998. 

Consent  Order  to  Aid 
'  Analysis")  at  4. 


ability.  It  was  the  merger  of  the  two, 
bringing  together  that  ability  and  that 
incentive,  that  gave  rise  to  the  FTC's 
concerns. 

In  stark  contrast  to  DOJ's  remedy  in 
the  present  proceeding,  the  FTC  in 
PacifiCorp/The  Energy  Group  did  not 
hesitate  to  adopt  a  remedy  which  went 
to  the  heart  of  the  market  power 
problem  identified  in  the  FTC's 
complaint.  The  FTC  proposed  a  remedy 
that  required  PacifiCorp  to  divest 
Peabody  Western  Coal  Company — the 
owner  of  the  coal  mines  that  conferred 
market  power  on  the  merged  firm  and 
enabled  it  to  increase  fuel  prices  at 
competing  generating  facilities  (Navajo 
and  Mohave).  And,  the  FTC  directly 
addressed  and  rejected  the  proposals  of 
several  commenters  who  had 
recommended  conduct/behavioral 
remedies  to  resolve  the  antitrust 
problem: 

•  "Public  comments  on  the  consent 
agreement  recommended  that  we  substitute 
conduct  provisions  for  the  order's  divestiture 
requirement,  but  we  were  not  persuaded  that 
the  suggested  course  of  action  would  be 
preferable."  3® 

•  "The  divestiture  remedy  is  consistent 
with  longstanding  Commission  policy  which 
favors  the  structural  approach  to  remedies, 
rather  than  the  behavioral  approach  which 
seeks  to  govern  conduct  through  the  use  of 
rules."*" 

In  both  PacifiCorp  and  this  case,  the 
fuel  supply  assets  are  the  source  of  the 
competitive  problem  identified  by  the 
federal  enforcement  authorities.  "The 
simple,  direct  way  to  remedy  that 
problem  is  to  cut  out  and  divest  those 
assets  or  require  that  they  be  controlled 
by  an  independent  system  operator. 

C.  The  Remedies  Adopted  in  the 
Proposed  Final  Judgment  Fail  To 
Effectively  Curb  the  Merged  Company's 
Incentive  To  Manipulate  Electricity 
Prices 

As  explained  above,  DOJ  made  no 
pretext  of  selecting  a  remedy  designed 
to  address  the  gas  market  power 
problem.  Rather,  EX))  focused  all  of  its 
attention  on  the  electricity  side  of  the 
merged  company's  business  and 
proposed  a  complicated  set  of 
conditions  that  are  supposed  to  curb  the 
incentive  of  the  merged  company  to 
manipulate  electricity  prices.  DOJ's 
theory  is  that  if  there  is  no  financial  gain 
to  be  made  from  electricity  price 


The  Federal  Trade  Commission 
1  Tom  Consent  Agreement.  In  the 
File  No.  9710091. 

.   emphasis  added). 
(i  imphasis  added). 


manipulations,  then  the  merged 
company  likely  would  not  engage  in 
such  conduct  even  if  it  possessed  the 
power  and  ability  to  do  so.  There  is 
nothing  wrong  with  this  theory  from  an 
analytical  point  of  view.  But  having 
chosen  this  least  attractive  remedial 
approach,  DOJ  needed  to  "get  it  right" 
by  understanding,  anticipating,  and 
then  prohibiting  all  the  various  means 
by  which  the  merged  company  could 
seek  to  retain  or  create  incentives  to 
earn  profits  through  electricity  price 
manipulations.  DOJ,  however,  did  not 
do  so. 

The  proposed  Final  Judgment  requires 
and  allows  the  following: 

•  Enova  is  required  to  sell  its  Encina  and 
South  Bay  electricity  generation  facilities, 
totaling  some  1650  megawatts,  to  a  purchaser 
acceptable  to  DOJ.*' 

•  Enova  is  enjoined  from  acquiring 
"California  Generation  Facilities"  without 
prior  notice  and  approval  of  DO).  ** 

•  Enova  is  enjoined  from  entering  any 
contracts  that  allow  it  to  "control  any 
California  Generation  Facilities"  without 
prior  notice  and  approval  of  LKDJ.*' 

•  In  general,  Enova  is  allowed  to  acquire 
or  control  up  to  500  MW  of  capacity  of 
California  Generation  Facilities  without  prior 
DOJ  approval.** 

•  Enova  is  allowed  to  "own,  operate, 
control,  or  acquire  any  electricity  generation 
facilities  other  than  California  Generation 
Facilities  land]  any  cogeneration  or 
renewable  generation  facilities  in 
California."** 

•  Enova  is  also  allowed  to  "enter  into 
tolling  and  reverse  tolling  agreements  with 
any  electricity  generation  facilities  in 


>»  Statement  at  1  n.l. 

*»  Analysis  at  8.  The  merger  never  was 
consummated  because  PacifiCorp  subsequently 
withdrew  its  bid  in  the  face  of  a  competing  offer. 
In  closing  the  investigation,  the  FTC  stated-  "Absent 
this  turn  of  events,  the  Commission  would  have 
t)een  inclined  to  issue  the  final  order  against 
PacifiCorp  without  modification."  Statement  at  1. 


•'  Proposed  Final  Judgment  art.  IV(A)  at  33398 
(requiring  divestiture)  &  (D)(3)  at  33398  (specifying 
DOJ's  right  to  prior  approval  of  purchaser)  &  (1)  at 
33399  (specifying  the  criteria  for  DO)  approval). 
The  divestiture  is  to  occur  within  eighteen  months, 
subject  to  extension  by  DOJ,  or  a  trustee  will  be 
appointed.  Proposed  Final  Judgment  art.  IV(E)  at 
33399. 

*»  Proposed  Final  Judgment  art.  V(A)(1).  The  term 
"California  Generation  Facilities"  is  defined  to 
mean  electricity  generation  facilities  in  California  in 
existence  on  January  1, 1998,  and  any  contract  to 
operate  and  sell  output  from  generating  assets  of  the 
Los  Angeles  Department  of  Water  and  Power 
("LADWP").  Proposed  Final  Judgment  art.  11(B)  at 
33397.  "Acquire"  is  defined  to  mean  "obtaining  any 
interest  in  any  electricity  generating  facilities  or 
capacity,  including  but  not  limited  to.  all  real 
property  *   *   *  capital  equipment  *   *   *  or 
contracts  related  to  the  generation  facility,  and 
including  all  generation,  tolling,  reverse  tolling,  and 
other  contractual  rights."  Proposed  Final  Judgment 
art  n(A). 

«' Proposed  Final  Judgment  art.  V(A)(2)  at  33399. 
"Control"  means  to  have  the  ability  to  set  the  level 
of  output  of  an  electricity  generation  facility." 
Proposed  Final  Judgment  art.  n(E)  at  33398. 

"Proposed  Final  Judgment  art.  V(B)(1)  at  33399. 
The  cap  may  be  increased  to  800  MW  upon  Enova's 
sale  of  all  of  its  existing  nuclear  generating  capacity, 
but  only  up  to  10%  of  its  total  retail  electricity 
sales.  Proposed  Final  Judgment  art.  Xin(D)  at  33402. 

<»  Proposed  Final  Judgment  art.  V(C)(1)  and  (2)  at 
33399. 
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California,"  provided  it  does  not  "control" 
them.** 

As  explained  by  Dr.  Carpenter,  these 
remedies  are  ineffective  because  they 
are  incomplete.*''  While  their  aim  is  to 
curb  the  merged  company's  incentives 
to  harm  competition  by  restricting  its 
participation  in  certain  activities,  they 
also  allow  other  activities  that  can 
completely  imdo  v^rhat  DOJ  seeks  to 
achieve.  It  is  as  if  DO]  closed  one  door 
to  anti-competitive  activity  but  left  wide 
open  several  other  doors. 

The  rationale  underlying  DOJ's 
required  divestiture  of  the  1650  of  the 
1650  MW  of  Enova  generating  faciUties 
is  that  infra-marginal  assets  (assets  that 
are  low-cost  relative  to  the  market  price 
of  electricity)  create  incentives  through 
the  price-clearing  mechanism  in  the  PX 
for  the  merged  company  to  manipulate 
gas  prices.  As  stated  by  DOJ: 

The  Final  Judgment  requires  Defendant  to 
sell  all  generation  assets  that  would  likely 
give  PE/Enova  the  inventive  to  raise 
electricity  prices,  [footnote  excluded]  To  that 
end,  the  Final  Judgment  requires  Defendant 
to  divest  all  of  its  low-cost  gas  generators 
*  *  *.  Because  these  generators  operate  in 
almost  all  hours  of  the  year  and  are  relatively 
low-cost,  if  PE/Enova  were  to  own  them,  it 
could  earn  substantial  profits  (revenues 
exceeding  its  costs)  by  restricting  the  supply 
of  natural  gas  which,  as  explained  above, 
would  increase  the  overall  price  for 
electricity  in  the  pool  and  thus  the  prive  PE/ 
Enova  would  receive  for  electricity.** 

But,  what  DOJ  overlooked  is  that 
many  other  arrangements  and 
transactions  that  are  not  prohibited  by 
the  proposed  Final  Judgment  will  allow 
the  merged  entity  to  directly,  or 
indirectly  through  financial 
instruments,  collect  the  earnings  from 
infra-marginal  generating  facilities. 
Specifically,  the  proposed  Final 
Judgmebnt  has  left  in  place  significant 
anti-competitive  incentives  by 
permitting  the  merged  company  to: 

•  Build  or  acquire  new  or  repowered 
generating  faciUties; 

•  Enter  into  tolling  agreements; 

•  Enter  into  power  generation 
management  contracts; 

•  Eiiter  into  financial  contracts  tied  to 
prices  in  the  California  electricity 
market 

1.  Acquisition  of  New  or  Repowered 
Generating  Facilities 

While  the  merged  company  would 
generally  be  prohibited  from  owning  or 
controlling  existing  California 
generating  facilities  over  and  above  the 
500  MW  cap,  the  proposed  Final 


"•Proposed  Final  Judgment  art.  (V)(C)(3)  at 
33399. 
«'Aff.at1119.21. 

♦•as  at  33404. 


Judgment  edlows  it  to  build  or  acquire 
new  generating  facilities  and  to  acquire 
plants  that  are  rebuilt,  repowered  or 
activated  out  of  dormancy  after  January 
1, 1998.  While  adding  new  facilities  is 
generally  procompetitive,  here  that  is 
not  the  case.  Acquisition  of  new  (or 
rebuilt/repowered/reactivated) 
generating  facilities  will  create 
incentives  to  manipulate  gas  prices  that 
the  merged  company  does  not  have, 
easily  undoing  via  vertical  market 
power  the  otherwise  positive  horizontal 
effect  of  adding  new  generation 
facilities.*^  DOJ  required  the  divestiture 
of  Enova's  two  generation  plants 
because,  as  low-cost  facilities,  they 
could  "earn  substantial  profits"  under 
the  PX  pricing  mechanism  (see  supra  at 
p.  22).  That  same  rationale  holds 
equally  true  for  the  types  of  generating 
facilities  that  the  proposed  Final 
Judgment  permits  the  merged  company 
to  acquire. 

By  way  of  example,  consider  two 
scenarios.  In  scenario  one,  the  merged 
company  divests  1650  MW  of  Enova's 
generating  facilities,  and  then  builds  a 
1650  MW  facility  to  replace  the  lost 
output.  Because  of  technology 
improvements,  the  new  facility  can  be 
brought  on-line  with  costs  roughly  equal 
to  those  of  the  old  facilities.  In  scenario 
two,  the  merged  company  retains  its 
1650  MW  of  existing  faciUties  and  a 
disinterested  third  party  builds  a  1650 
MW  facility.  In  both  scenarios,  the 
market  has  the  same  amount  of 
megawatts  available  for  consumption 
and  the  merged  company  has  roughly 
the  same  incentive  to  raise  gas  prices.^ 
The  proposed  Final  Judgment  permits 
scenario  one  but  prohibits  scenario  two. 
A  provision  such  as  that  can  hardly  be 
said  to  be  within  the  reaches  of  the 
public  interest. 

2.  Tolling  Agreements 

The  proposed  Final  Judgment  permits 
the  merged  company  to  enter  into 
tolling  or  reverse  tolling  agreements  so 
long  as  it  does  not  control  the  level  of 
the  plant's  output.  Under  a  tolling 
agreement,  a  party  who  owtis  natural 
gas  enters  into  a  contract  with  the  owner 
of  the  generating  faciUty  to  use  ("rent") 
that  faciUty,  thereby  allowing  the  gas- 
owning  party  to  produce  electricity  for 
a  set  fee.  The  gas-owning  party  can  then 
sell  the  electricity  at  the  market  price, 
which  may  be  higher  or  lower  than  the 
set  fee.5^ 

The  problem  is  that  tolUng 
agreements  are  akin  to  virtual 
ov^rnership  because  they  provide  the 


merged  company  with  the  same 
incentive  to  increase  electricity  prices  as 
does  physical  ownership.  And.  the 
agreement  need  not  provide  for  control 
of  the  plant's  output  for  that  incentive 
to  exist.  For  example,  the  merged 
company  could  enter  into  tolling 
agreements  with  the  two  Enova 
generating  facilities  that  it  has  agreed  to 
divest.  The  facilities'  operator,  whoever 
that  is,  would  bid  into  the  PX  at  the 
facilities'  marginal  cost  and  the  facilities 
would  operate  whenever  the  bids  are 
successful.  To  the  extent  that  the 
agreement  provides  the  merged 
company  with  electricity  at  a  fixed 
price,  the  company  has  an  incentive  to 
increase  the  PX  price  by  increasing  gas 
prices — it  will  simply  pocket  the 
additional  revenue.*^ 

The  failure  of  the  proposed  Final 
Judgment  to  close  this  gap  is  another 
reason  to  find  it  not  in  the  public 
interest. 

3.  Power  Generation  Management 
Contracts 

A  further  reason  to  reject  the 
proposed  Final  Judgment  is  due  to  its 
failure  to  prohibit  the  merged  company 
from  entering  into  management 
contracts  under  which  it  would  operate 
a  generation  facility  owned  by  a  third 
party.  Such  arrangements  are  similar  to 
tolling  agreements  in  that  they  permit  a 
sharing  in  a  facility's  profits." 

Importantly,  the  proposed  Final 
Judgment  recognizes  the  potential  harm 
to  competition  that  such  contracts  can 
cause.  It  requires  the  merged  company 
to  notify  and/or  obtain  approval  from 
DOJ  for  management  contracts  entered 
into  with  the  Los  Angeles  Department  of 
Water  and  Power  and  with  the 
CaUfomia  Public  Power  Providers. 
These  restrictions  go  part  way  to 
reducing  incentives  but  apparently  they 
do  not  apply  to  contracts  relating  to  all 
other  CaUfomia  generating  facilities.** 
Permitting  such  contracts  for  certain  but 
not  all  California  generating  facilities  is 
inconsistent  and  not  in  the  public 
interest. 


«»Aff.at122. 

»»SeeAfrat123. 

"Affat124. 


"Aff.  at125. 

"  Aff.  at  1 26.  A  management  contract  may  be 
structured  to  be  more  complex  than  a  tolling 
agreement  (e.g.,  clauses  with  operating  cost 
incentives)  but.  in  essence,  both  arrangements  have 
a  built-in  incentive  to  make  the  facility  as  proHtable 
as  possible.  Id. 

»« There  is  some  ambiguity  due  to  the  dermition 
of  "acquisition"  in  the  proposed  Final  Judgment. 
"Acquire"  could  be  interpreted  to  prohibit  any 
financial  interest,  or  it  could  be  interpreted  to 
prohibit  any  ownership  interest.  The  latter 
interpretation  leaves  open  the  p./ssibility  of 
entering  into  management  contr.":ts.  See  proposed 
Final  Judgment  at  art.  11(A):  see  also  Aff.  at  1 28. 
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4.  Financial  Market  Contracts 

Finally,  the  proposed  Final  Judgment 
fails  to  place  any  restrictions 
whatsoever  on  the  merged  company's 
abiUty  to  enten  into  financial  contracts 
(e.g.,  forwards!  futures,  options  and 
other  derivativjes)  that  provide  the  same 
incentive  to  intrease  electricity  prices,  ss 
Financial  contracts  can  be  used  to 
approximate  tl^e  same  financial  position 
the  merged  cotipany  would  have  by 
virtue  of  owrning  generation  facilities.*® 
The  merged  company,  for  example, 
could  contract  for  a  one-year  call  option 
for  1000  MW  of  output  at  a  certain 
"strike  price."  The  higher  the  electricity 
market  price  is  above  the  strike  price, 
the  greater  the  profit  when  the  option  is 
exercised.*^ 

As  explainec  by  Dr.  Carpenter, 
financial  contr  jcts  have  the  potential  to 
foster  more  anti-competitive  creativity 
than  ownership  of  generation  facilities 
because  they  are  more  flexible.  While  it 
is  difficult  to  change  owmership,  it  is 
simple  to  conti  act  for  electricity  in 
varying  amounjts  over  differing  time 
horizons  and  t<^  change  positions 
quickly  and  &^  quently.  This  flexibiUty 
allows  the  mer  >ed  company  to  tailor  its 
electricity  market  position  to  most 
advantage  itself. 5« 

Both  individually  and  collectively, 
the  shortcomines  of  the  proposed  Final 
Judgment  are  significant  because  they 
completely  undermine  DOJ's  effort  to 
curb  the  merged  entity's  incentive  to 
increase  electri  :ity  prices.  DOJ's  failure 
to  eliminate  this  incentive  renders  the 


proposed  Final 


and  thus  outsic  e  the  reaches  of  the 


public  interest. 


it  as  presently  i  krritten. 


I  cont  act 


"  A  forward 
bilateral  contract  fa 
a  pre-specified  prio  i. 
standardized  forwai  d 
organized  exchange 
Palo  Vecde  electrici  y 
which  are  traded  or 
Exchange, are  acces i 
Option  contracts, 
exchange  or  done 
flexibility  for  the 
a  call  option  gives 
obligation  to  purchi  s( 
specified  price.  Aff. 

»*Aff.  at129. 

"Aff.  at  129. 

"Afl.  atl29. 


I  buy 


Judgment  ineffective 


This  Court  should  reject 


is  a  non-standardized 
future  delivery  of  electricity  at 
A  futures  contracts  is  a 
contract  that  is  traded  on  an 
California-Oregon  border  and 

futures  contracts,  both  of 
the  New  York  Mercantile 
ibie  to  the  California  market, 
w  lich  can  be  either  traded  on  an 
bilaterally,  include  additional 
er  or  the  seller.  For  example, 
buyer  the  right  but  not  the 
e  electricity  in  the  future  at  a 
at  129  fn.9. 
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Dated:  August  17.  1998. 

1.  My  name  is  Paul  Carpenter.  I  am  a 
Principal  of  The  Brattle  Group,  an 
economic  and  management  consulting 
firm  with  offices  at  44  Brattle  Street, 
Cambridge,  Massachusetts  02138,  in 
Washington  D.C.,  and  London,  England. 

2. 1  am  an  economist  specializing  in 
the  fields  of  industrial  organization, 
finance,  and  regulatory  economics.  I 
received  a  Ph.D.  in  Applied  Economics 
and  an  M.S.  in  Management  from  the 
Massachusetts  Institute  of  Technology, 
and  a  B.A.  in  Economics  fi-om  Stanford 
University.  Since  the  early  1980s,  I  have 
been  involved  in  research  and 
consulting  regarding  the  economics  and 
regulation  of  the  natural  gas,  oil,  and 
electric  power  industries  in  North 
America,  the  United  Kingdom,  and 
Australia.  I  have  testified  firequently 
before  the  Federal  Energy  Regulatory 
Commission  ("FERC"),  the  Public 
Utilities  Commission  of  the  State  of 
Cahfomia  ("CPUC"),  other  state  and 
Canadian  regulatory  commissions, 
federal  courts,  the  U.S.  Congress,  the 
British  Monopolies  and  Mergers 
Commission,  and  the  Australian 
Competition  Tribxmal  on  issues  of 
pricing,  competition  and  regulatory 
pohcy  in  the  natural  gas  and  electric 
power  industries.  For  at  least  ten  years 
I  have  been  extensively  involved  in  the 
evaluation  of  the  economics  and 


structure  of  the  natural  gas  industry  in 
California,  including  the  interstate 
pipelines  that  serve  the  state,  appearing 
as  an  expert  witness  in  many  CPUC, 
FERC  and  Canadian  regulatory 
proceedings  regarding  the  certification 
and  pricing  of  interstate  pipeline 
capacity  to  California.  Further  details  of 
my  professional  and  educational 
background  and  a  listing  of  my 
publications  are  provided  in  my 
curriculum  vitae  appended  as 
Attachment  A. 

Introduction  and  Summary  of  Opinion 

3. 1  have  been  asked  by  Southern 
Cahfomia  Edison  Company  ("Edison") 
to  prepare  this  affidavit.  Its  purpose  is 
to  evaluate  whether  the  U.S.  Department 
of  Justice  ("DOJ")  Final  Judgment  in  this 
proceeding  (as  further  explained  in  its 
accompanying  Competitive  Impact 
Statement  ("CIS"))  remedies  the 
competitive  problem  identified  in  DOJ's 
Complaint — namely,  that  as  a  result  of 
their  merger.  Pacific  Enterprises 
("Pacific")  and  Enova  Corporation 
("Enova")  will  have  the  incentive  and 
ability  to  lessen  competition  in  the 
mfirket  for  electricity  in  Cahfomia. 

4.  The  DOJ  observed  correctly  in  its 
Complaint  and  CIS  that  the  merger  will 
give  the  combined  company  ("the 
Merged  Entity")  both  the  incentive  and 
the  ability  to  harm  competition  in  the 
Cahfomia  electricity  market  by  limiting 
the  supply  and/or  raising  the  price  of 
natural  gas  supplied  to  gas-fired  electric 
generating  plants  in  southem  California. 

5.  Ln  my  opinion,  the  Proposed  Final 
Judgment  does  not  remedy  the  serious 
competitive  problem  identified  by  the 
DOJ  in  its  complaint.  The  bases  for  my    . 
opinion  are  summarized  here  and 
elaborated  upon  in  the  remainder  of  this 
affidavit: 

•  The  DOJ  correctly  concluded  that 
the  merger  will  give  the  Merged  Entity 
both  the  ability  and  incentive  to  raise 
electricity  prices  in  southem  California. 

•  The  DOJ  could  have  remedied  this 
competitive  problem  by  eliminating  the 
ability  of  the  Merged  Entity  to  exercise 
market  power  by  requiring  either: 

•  The  divestiture  of  Pacific's 
intrastate  natural  gas  and  storage  assets 
to  a  third  party;  or 

•  The  creation  of  an  Independent 
System  Operator  to  hold  and  operate 
Pacific's  natural  gas  assets. 

•  This  type  of  structural  remedy  is 
favored  by  antitrust  authorities  because 
it  is  aimed  directly  at  the  source  of  the 
competitive  problem — market  power — 
and  it  is  clean  and  easy  to  enforce, 
requiring  no  ongoing  administrative 
involvement  in  reviewing  the  conduct 
and  performance  of  the  suspect  market. 
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•  The  remedy  chosen  by  the  DOJ  is  to 
leave  the  Merged  Entity's  market  power 
intact,  and  instead  to  try  to  curb  the 
Merged  Entity's  incentives  to  harm 
competition  by  requiring  the  sale  of  two 
generating  plants  and  by  restricting  its 
participation  in  certain  activities.  This 
remedy  is  ineffective.  Not  only  does  it 
leave  market  power  intact,  it  fails  to 
ehminate  significant  anticompetitive 
incentives  that  are  equivalent 
financially  to  the  owTiership  of  the  two 
power  plants. 

•  The  Proposed  Final  Judgment  has 
left  in  place  significant  anti-competitive 
incentives  by  permitting  the  Merged 
Entity  to: 

•  Build  or  acquire  new  or  repowered 
generating  capacity. 

•  Enter  into  tolling  agreements  or 
management  contracts. 

•  Enter  into  financial  contracts  (e.g., 
forwards,  futures,  options  and  other 
derivatives)  for  electricity. 

•  These  overlooked  capabilities  are  a 
very  real  part  of  the  incentives  of  the 
Merged  Entity,  are  a  standard  part  of  the 
package  of  services  of  any  major  energy 
marketer,  and  they  are  consistent  with 
the  avowed  strategic  business  plans  of 
the  Merged  Entity. 

The  Competitive  Problem  Associated 
With  the  Merger 

6.  Pacific,  through  its  wholly  ovwied 
subsidiary  Southern  California  Gas 
Company  ("SoCalGas"),  is  effectively 
the  sole  provider  of  intrastate  natural 
gas  transmission  and  storage  services  to 
almost  all  of  the  gas-fired  electric 
generating  plants  in  southern  California. 
As  a  consequence  of  this  market  power, 
SoCalGas  has  the  ability  to  Umit  the 
supply  and/or  raise  the  price  of  natural 
gas  to  gas-fired  plants.  Prior  to  the 
merger,  however,  it  had  no  strong 
incentive  to  do  so  because  it  had  no 
position  in  or  control  over  electricity 
markets. 

7.  The  DOJ  has  recognized  Pacific's 
abiUty  to  restrict  the  availability  of  gas 
transportation  and  storage  to  gas-fired 
generators,  and  to  raise  the  price  of 
delivered  gas  to  such  generators: 

Gas-fired  power  plants  cannot  and  do 
not  switch  to  other  fuels  in  response  to 
price  increases  in  natural  gas 
transportation  or  storage  services,  and  in 
Cahfomia  Pacific  controls  almost  all 
gas-fired  generators'  access  to  gas 
supply  because  the  state  of  California 
has  granted  Pacific  a  monopoly  on 
transportation  of  natural  gas  within 
southern  California.  Consequently,  96% 
of  gas-fired  generators  in  southern 
CaUfomia  buy  gas  transportation 
services  fi-om  it.  Pacific  also  has  a 
monopoly  on  all  natural  gas  storage 
services  throughout  California. 


Although  regulated  by  the  California 
Public  Utilities  Commission  ("CPUC"), 
Pacific  has  the  ability  to  restrict  the 
availability  of  gas  transportation  and 
storage  to  consumers,  including  gas- 
fired  generators,  by  limiting  their  supply 
or  cutting  them  off  entirely.  Limiting  or 
cutting  off  gas  supply  raises  the  price 
gas-fired  plants  pay  for  delivered 
natural  gas  and  in  turn  raises  the  cost  of 
electricity  they  produce.' 

8.  The  Merged  Entity  has  numerous 
means  to  raise  prices  or  limit  supply  to 
gas-fired  generators  in  the  southern 
CaUfomia  market.  These  means  are 
derived  primarily  from  SoCalGas' 
control  of  the  intrastate  transmission, 
distribution  iand  storage  system  in 
southern  California,  its  role  as  gas  buyer 
for  "core"  residential  and  small 
commercial  customers,  and  its  holding 
of  excess  interstate  pipeUne  capacity 
under  long-term  contract. 

•  Intrastate  transmission  and  storage 
access.  As  operator  of  the  intrastate 
transmission,  distribution  and  storage 
system.  SoCalGas  has  considerable 
authority  and  autonomy  to  determine 
which  gas  will  flow  and  under  what 
conditions.  It  decides  on  the  amount  of 
intrastate  capacity  available  at  each 
interstate  pipeline  interconnect,  based 
on  subjective  procedures  that  are  not 
articulated  in  any  tariff  or  internal 
procedural  manual.  It  also  has 
discretion  in  determining  storage 
availability. 

•  Pricing  of  intrastate  services.  As  the 
provider  of  hub  and  storage  services. 
SoCalGas  is  allowed  under  CaUfomia 
regulation  to  exercise  pricing  discretion 
with  regard  to  certain  negotiated 
services.  These  services  include  short- 
term  balancing  or  emergency  supply 
services. 

•  Interstate  access  and  pricing. 
SoCalGas  has  discretion  in  determining 
the  price  and  quantity  of  capacity  it 
makes  available  in  secondary  ("capacity 
release")  markets.  This  discretion 
presents  the  Merged  Entity  with  one 
more  means  by  which  to  influence  the 
delivered  price  of  gas  to  its  electricity 
market  rivals. 

•  Core  procurement  behavior. 
SoCalGas  has  substantial  flexibility  in 
its  core-related  storage  injection  and 
withdrawal  decisions  that  allows  it  to 
determine  the  volume  of  flowing 
supplies  on  a  day-to-day  basis, 
notwithstanding  customer  demand. 

•  Use  of  operational  information.  As 
the  operator  of  the  intrastate  natural  gas 
transportation  and  storage  system. 
SoCalGas  possesses  considerable 
operational  information  that  is 


extremely  valuable  in  the  restructured 
natural  gas  and  electricity  markets.  For 
example,  as  system  operator.  SoCalGas 
will  receive  regular  nomination 
information  from  all  of  its  shippers. 
Because  SoCalGas  has  considerable 
discretion  in  operating  its  system,  it  can 
do  so  in  a  manner  that  can  result  in  the 
manipulation  of  prices  and  access,  and 
thus  the  cost  of  rivals  of  using  its 
system.  Such  manipulations  would  be 
almost  impossible  to  detect,  difficult  to 
prove,  and  not  readily  subject  to  cure. 

Each  one  of  these  advantages  is 
sufficiently  potent  to  enable  to  the 
Merged  Entity  to  manipulate  the  price  of 
gas  and/ or  the  quality  of  service  to- 
electricity  generators. 

9.  As  of  March  31,  1998,  CaUfomia 
launched  the  Power  Exchange  (PX). 
through  which  much  of  the  electricity  is 
now  bought  and  sold  in  CaUfomia.  The 
PX's  price  per  unit  of  electricity  for  any 
given  hour  is  determined  by  the  bid  of 
the  marginal  generator — ^Ihe  most 
expensive  generator  required  to  meet 
load  in  that  hour.  All  sellers  receive  the 
marginal  price,  regardless  of  their  bid, 
and  all  buyers  pay  the  marginal  price. 
As  DOJ  has  acknowledged,  because  of 
California's  mix  of  generating  capacity, 
gas-fired  generators  usually  are  the 
marginal  suppliers,  and  the  marginal- 
cost  pricing  instituted  by  the  PX  means 
that  the  price  bid  by  gas-fired  generators 
will  set  electricity  prices  in  the 
Cahfomia  market  the  majority  of  the 
time.2  The  marginal  bid  price  setting 
mechanism  of  the  PX  means  that 
CaUfomia  gas-fired  capacity  will  have  a 
dominant  effect  on  electricity  prices.  ^ 

10.  Enova,  through  its  wholly  owned 
subsidiary,  San  Diego  Gas  &  Electric 
(SDG&E),  ovms  gas-fired  electric 
generating  stations  and  controls  over 
2,600  MW  of  electric  generating 
capacity.  DOJ  recognized  that  SDG&E's 
control  of  substantial  quantities  of 
electricity  sold  into  the  PX  gives  SDG&E 
and  incentive  to  raise  the  PX's 
electricity  price,  making  sales  of  its  own 


'  Competitive  Impact  SUtement  (Case  9»-CV- 
583),  at  S-7.  See  also  Complaint,  at  6. 


'To  illustrate,  Attachment  B  to  this  affidavit 
depicts  the  electricity  supply  curve  for  both  utility 
and  non-utility  generating  resources  for  the  entire 
Western  Systems  Coordinating  Council  (WSCC). 
This  supply  curve  distinguishes  gas-fired  capacity 
and  California  gas-fired  capacity  btim  other 
generation  capacity.  As  illustrated,  actual  load 
(which  varies  by  time  of  day  and  seasonally)  falls 
within  a  band  of  70.500  MW  to  93,500  MW 
approximately  two-thirds  of  the  time.  Within  this 
same  band  of  the  supply  curve.  90%  of  the  capacity 
is  gas-fired  capacity,  and  69%  is  California  gas-fired 
capacity. 

'  while  not  all  California  gas-fired  capacity  is 
served  by  SoCalGas.  the  majority  of  it  is.  and  it  has 
been  found  that  the  prices  paid  in  northern 
California  for  gas  delivered  by  Pacific  Gas  k  Electric 
Co.  (PG4E)  are  determined  by  the  gas  supply 
alternatives  available  at  the  snuthern  California 
border.  See  CPUC  Decision  97-oa-055.  August  1, 
1997.  at  p.lO. 
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electricity  moit  profltable.  To  this 
existing  incent i  ve,  the  merger  with 
Pacific  adds  th(  i  ability  to  increase  the 
price  of  electricjity.  The  Merged  Entity 
this  by  increasing  the 
price  of  naturalj  gas  to  gas-fired 
generating  planjts  in  southern  California, 
which  in  turn  Will  raise  their  cost  of 
producing  electjricity.  Because 
CaUfomia  gas-f)red  capacity  dominates 
the  electric  maikin,  this  will  increase 
the  PX's  price  j  er  unit  of  electricity  to 
all  sellers.* 

Failure  of  the  Proposed  Final  Judgment 
To  Impose  a  Sttuctural  Remedy  Aimed 
at  Market  Power 

11.  The  proposed  Final  Judgment  fails 
to  eliminate  thejcompetitive  harm 
caused  by  the  PE/Enova  merger  because: 
(1)  it  does  not  contain  any  provisions 
designed  to  cui\>  the  Merged  Entity's 
ability  to  harm  Competition  through  its 
monopoly  over  Natural  gas 
transportation  a|id  supply,  and  (2)  while 
it  requires  SDG4E  to  divest  ownership 
of  two  gas-fired, electric  generating 
plants,  it  permits  the  Merged  Entity  to 
replicate  ownership  by  entering  into 
contractual  arrangements  which  offer 
the  same  incentives  to  engage  in  anti- 
competitive activity. 

12.  The  proposed  Final  Judgment  fails 
to  impose  the  obvious,  traditional,  and 
assuredly  effective  remedy  to  a  market 
power  problem  In  a  merger  proceeding. 
It  could  have  eliminated  the  abihty  of 
the  Merged  Entiiy  to  harm  competition 
by  eliminating  iis  ability  to  exercise 
market  power.  It  could  have  done  this 
by  requiring  thejdivestitxu*  of  Pacific's 
intrastate  natur^  gas  transmission  and 
storage  assets,  or  by  requiring  the 
creation  of  an  Independent  System 
Operator  ("ISO'])  for  those  assets. 

13.  The  staff  otf  the  Bureau  of 
Economics  of  the  Federal  Trade 
Commission  haa  recently  expressed  its 
view  that  structural  remedies  (such  as 
ISOs)  aimed  directly  at  the  source  of 
market  power  aiie  the  most  effective 
remedies  becau*  such  structural 
remedies  alter  ix^centives  (by 
eliminating  the  ibiUty  to  exercise 
market  power)  vfhile  behavioral 
remedies  do  notj 

As  a  general  proposition,  we  have  found 
that  structural  reraiedies,  such  as  divestiture 
in  merger  cases,  am  the  most  effective  and 
require  the  least  aibount  of  subsequent 
monitoring  by  gov  smment  agencies.  The 
effectiveness  of  str  iictural  remedies  lies  in 


fred 


'*  Much  of  the  gas 
California  is  curreni 
contracts  for  reliability 
prevent  these  units 
the  PX  price.  However, 
when  must-run  cond:  tions 
arrangement  is  sched)iled 


ntlr 


fism 


generating  capacity  in 
under  temporary  "must-run" 
which  when  invoked  will 
setting,  or  profiting  from, 
this  will  have  no  effect 
are  not  declared,  and  the 
to  expire  in  three  years. 


the  fact  that  they  directly  alter  incentives. 
Behavioral  remedies,  in  contrast,  leave 
incentives  for  discriminatory  behavior  in 
place  and  impose  a  substantial  burden  on 
government  agencies  to  monitor  subsequent 
conduct. 

*  *  *  In  1995,  with  regard  to  competition 
in  electric  generation  and  transmission,  we 
suggested  that  FERC  (the  Federal  Energy 
Regulatory  Commission)  promote 
indep)endent  system  operators  (ISOs)  to 
control  the  regional  electric  transmission 
grids,  as  an  alternative  to  ordering  divestiture 
of  transmission  lines  or  relying  solely  on 
open  access  rules  to  promote  competition  in 
electric  generation  markets.' 

I  agree  with  this  view.  Thus,  for 
example,  in  a  merger  of  electricity 
transmission  £md  generation  companies, 
the  FTC  would  focus  its  relief  on  the 
source  of  the  market  power — the 
transmission  facilities — rather  than  the 
generation  faciUties  that  provide  the 
incentive  to  engage  in  anti-competitive 
activity.  As  stated  above,  the  FTC  would 
place  the  transmission  facilities  in  the 
hands  of  an  independent  entity,  an  ISO, 
and  would  prevent  those  facilities, 
which  confer  market  power,  fi-om  being 
controlled  by  the  merged  entity. 

14.  In  remedying  the  anti-competitive 
effects  of  vertical  mergers  Uke  the 
present  one,  the  antitrust  authorities 
have  opted,  and  should  continue  to  opt, 
for  structural  remedies  that  eliminate 
the  source  of  the  market  power. 
Recently,  in  addressing  the  anti- 
competitive effects  of  a  proposed  merger 
between  an  electric  utility  and  a  coal 
company,  the  FTC  insisted  on 
divestiture  of  the  coal  supply  assets  that 
were  the  source  of  the  market  power 
which  in  turn  led  to  anti-competitive 
control  over  electricity  prices.  I  agree 
with  this  approach  and  this  remedy.  A 
copy  of  the  FTC's  reasoning  in  that  case 
is  appended  as  Attachment  C. 

15.  A  structvual  remedy  in  this  case, 
requiring  intrastate  gas  transmission  and 
storage  divestiture  or  the  creation  of  an 
ISO,  would  eliminate  cleanly  the 
Merged  Entity's  ability  to  control  the 
price  of  electricity  in  California,  and  it 
would  eliminate  the  enforcement 
difficulties  associated  with  behavioral 
remedies  that  attempt  to  control  anti- 
competitive incentives  after  the  fact.« 

T7je  Proposed  Final  Judgment  Does  Not 
Remedy  the  Competitive  Problem 
Identified  by  DOJ 

16.  The  proposed  Final  Judgment 
does  not  attempt  to  eliminate  the 


'  Comments  of  the  Sta^  of  the  Bureau  of 
Economics  of  the  Federal  Trade  Commission  Before 
the  Public  Utilities  Commission  of  Texas,  at  2  (June 
19,  1998). 

*  Nowhere  in  its  QS  does  DO|  explain  why  it  has 
foiled  to  impose  a  remedy  that  eliminates  the  ability 
of  the  merged  entity  to  raise  prices. 


Merged  Entity's  market  power  over 
natural  gas  transportation  and  storage 
which  gives  it  the  ability  to  harm 
competition  and  raise  prices  in 
electricity  markets.  Instead,  DOJ  has 
chosen  to  attempt  to  curb  the  Merged 
Entity's  incentive  to  harm  competition 
by  requiring  Enova  to  divest  itself  of 
1,644  MW  of  generation  assets,  namely, 
the  Encina  and  South  Bay  gas-fired 
electricity  generating  plants.  In 
addition,  the  Final  Judgment  caps  the 
Merged  Entity's  ownership  of  California 
electricity  generation  assets  at  500  MW.' 
The  Final  Judgment  also  enjoins  the 
Merged  Entity  fi-om  acquiring  electricity 
generation  facilities  in  California  which 
were  in  existence  on  January  1, 1998 
[except  facilities  that  are  rebuilt, 
repowered,  or  activated  out  of  dormancy 
after  January  1, 1998)  and/ or  entering 
into  any  contract  for  operation  and  sale 
of  output  from  generating  assets  of  Los 
Angeles  Department  of  Water  and  Power 
("LADWP"),  without  prior  notice  to, 
and  approval  of,  the  United  States. 
Finally,  the  Final  Judgment  enjoins  the 
Merged  Entity  irom  entering  into  any 
contracts  that  allow  it  to  control  the 
output  of  electricity  generation  facilities 
in  California  in  existence  on  January  1, 
1998  without  prior  notice  to  and 
approval  of  the  United  States. 

17.  Importantly,  this  merger  involves 
much  more  than  an  effort  to  combine 
SDG&E's  electricity  generation  assets 
with  SoCalGas'  natural  gas  transmission 
and  distribution  assets.  The  problem 
with  the  merger  is  that  it  combines 
SDG&E's  expertise  in  profiting  through 
the  acquisition  and  sale  of  electric 
power  with  SoCalGas'  ability  to  control 
the  price  of  natural  gas  in  California 
through  its  monopoly  over  natural  gas 
transportation  and  storage  services  in 
California.*  As  explained  further  below, 
this  combination  of  electricity  expertise 
and  natural  gas  control  creates  a  serious 
competitive  problem  that  is  not 
remedied  by  the  divestiture  of  assets 
and  other  conditions  set  forth  in  the 
Final  Judgment.  Specifically,  such 


'  Since  nuclear  plants  in  CaUfomia  will  remain 
price  regulated  (i.e.,  will  not  receive  the  PX  price) 
until  2001.  Enova's  20%  (430  MW)  interest  in  the 
San  Onofre  Nuclear  Generating  Station  ("SONGS") 
will  not  be  included  in  the  500  MW  cap.  If  nuclear 
fwwer  prices  become  deregulated  after  2001, 
SONGS  capacity  will  be  included  in  the  cap  and 
the  period  of  the  final  judgment  will  be  extended 
from  five  to  ten  years.  A  75  MW  contract  with 
Portland  General  Electric  will  be  included  in  the 
cap,  unless  the  contract  is  terminated  or  divested. 
Finally,  the  capacity  of  the  Encina  and  South  Bay 
generation  facilities  will  be  included  in  the  cap  for 
as  long  as  Enova  owns  these  assets. 

•The  California  Commission  noted  in  its  merger 
decision  that  "*  *  *  each  company  sees 
unregulated  energy  services  (particularly  electricity 
marketing)  as  a  way  to  increase  earnings.  But  each 
feels  that  it  lacks  critical  skills  and  physical  assets." 
See  D.  98-03-073,  at  24. 
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electricity  expertise  could  be  used  to 
enter  into  tolling  agreements, 
management  contracts  and  forward  and 
futures  contracts  that  perpetuate  the 
Merged  Entity's  incentive  to  manipulate 
gas  prices  for  anti-competitive  ends, 
notwithstanding  the  Final  Judgment's 
generation  ownership  restrictions. 

18.  As  a  general  matter,  it  is  extremely 
difficult  to  eliminate  all  of  the  anti- 
competitive incentives  facing  a  utility  in 
a  restructured,  partially  deregulated 
wholesale  electricity  market.  Those 
incentives  manifest  themselves  in  many 
different  ways — only  one  of  which  is 
through  ownership  of  existing  gas-fired 
plants.  Yet  to  be  confident  that  the  harm 
is  competition  is  eliminated  (when  the 
ability  to  exercise  market  power 
remains),  the  antitrust  authority  or 
regulator  must  identify  all  of  the 
potential  incentives  to  profit  from 
market  manipulation  and  then  design 
remedies  that  will  ciu-b  each  and  every 
incentive.  As  explained  below,  the  Final 
Judgment  fails  to  curb  very  significant 
incentives. 

19.  The  Competitive  Impact  Statement 
(CIS)  correctly  defines  the  Merged 
Entity's  incentive  but  misconstrues  the 
relationship  between  the  kinds  of 
transactions  the  Merged  Entity  might 
pursue  and  the  incentives  that  would  be 
created.  As  a  result,  the  behavioral 
remedies  put  forward  in  the  Final 
Judgment  eliminate  only  part  of  the 
Merged  Entity's  incentives  to  raise 
prices. 

20.  The  CIS  recognizes  that  infra- 
marginal  assets  (assets  that  are  low-cost 
relative  to  the  market  price  of 
electricity)  create  incentives  through  the 
price-clearing  mechanism  in  the 
Cahfomia  PX  for  the  Merged  Entity  to 
manipulate  gas  prices.  For  example,  the 
QS  states  (at  page  9): 

The  Final  Judgment  requires  Defendant  to 
sell  all  generation  assets  that  would  likely 
give  PE/Enova  the  incentive  to  raise 
electricity  prices  [footnote  excluded]  To  that 
end,  the  Final  Judgment  requires  Defendant 
to  divest  all  of  its  low-cost  gas  generators 
*  *  *.  Because  these  generators  operate  in 
almost  all  hours  of  the  year  and  are  relatively 
low-cost,  if  PE/Enova  were  to  own  them,  it 
could  earn  substantial  profits  (revenues 
exceedings  its  costs)  by  restricting  the  supply 
of  natural  gas  which,  as  explained  above, 
would  increase  the  overall  price  for 
electricity  in  the  pool  [PX]  and  thus  the  price 
PE/Enova  would  receive  for  electricity. 

21.  In  making  this  finding,  the  DOJ 
overlooks  the  fact  that  many  other 
arrangements  and  transactions  that  are 
not  prohibited  by  the  proposed  Final 
Judgment  create  financial  positions 
equivalent  to,  and  potentially  even  more 
profitable  than,  the  physical  ownership 
of  an  inft'a-marginal  generating  unit. 


Any  arrangement  that  allows  the 
Merged  Entity  to  collect  or  share  in  the 
earnings  of  an  infra-marginal  generator 
will  give  it  the  incentive  to  manipulate 
the  spot  price  of  power  by  increasing 
gas  prices.  The  Final  Judgment  does  not 
prohibit,  and  in  fact  explicitly  allows, 
several  such  arrangements.  Under  the 
Final  Judgment,  the  Merged  Entity  is 
allowed  to  (1)  acquire  new,  rebuilt  or 
repowered  generation,  (2)  enter  into 
tolling  agreements  with  third-party 
generation  owners,  (3)  enter  into  power 
generation  management  contracts,  and 
(4)  take  forward  contractual  positions  in 
the  electricity  market.  All  of  these 
permitted  transactions  allow  the  Merged 
Entity  to  profit  by  manipulating  the 
price  of  electric  power,  and  will  risk  the 
abuse  of  market  power  as  long  as  the 
Merged  Entity  has  the  continuing  abiUty 
to  influence  gas  prices  that  the  CIS  has 
acknowledged.  As  I  explain  below,  in 
each  of  these  situations  the  Final 
Judgment's  restrictions  simply  do  not 
eliminate  the  Merged  Entity's  incentives 
to  exercise  market  power. 

New  or  Repowered  Generation  Capacity 

22.  Under  the  proposed  Final 
Judgment,  the  Merged  Entity  would  be 
prohibited  from  owning  or  controlling 
existing  generating  facilities,  but  it  is 
permitted  to  built  or  acquire  new 
generating  capacity  and  to  gain  control 
of  plants  that  are  rebuilt,  repowered  or 
activated  out  of  dormancy  after  January 
1, 1998.  However,  the  addition  of  new 
generation  by  the  Merged  Entity  is  not 
necessarily  benign.  All  else  equal, 
adding  generating  capacity  is  usually 
procompetitive.  However,  in  this  case, 
all  else  is  decidedly  unequal.  Allowing 
the  Merged  Entity  to  acquire  new 
generation  (or  to  rebuild,  repower  or 
reactivate  generation)  will  give  it 
incentives  to  manipulate  gas  prices 
which  it  would  not  otherwise  have, 
easily  undoing  via  vertical  market 
power  the  otherwise  positive  horizontal 
effect  of  adding  capacity.  By  giving  the 
Merged  Entity  an  incentive  to  raise  gas 
prices,  ownership  of  new  or  repowered 
generation  could  lead  to  an  across-the- 
board  increase  in  the  cost  of  most  of  the 
margin-setting  capacity  in  the  market. 
Thus,  the  Final  Judgment  should 
prohibit  the  acquisition  of  new 
generating  capacity  for  the  same  reason 
it  requires  divestiture  of  existing 
capacity.  Holding  any  sort  of  interest  in 
generating  capacity  eligible  for  the  PX 
price  gives  the  Merged  Entity  an 
incentive  to  exercise  its  market  power  in 
the  gas  market,  to  the  detriment  of  the 
electricity  market. 

23.  Another  way  to  view  this  is  by 
considering  two  scenarios:  (A)  the 
Merged  Entity  divests  its  existing 


generation  to  a  third  party,  and  builds 
a  new  generator,  or  (B)  the  Merged 
Entity  keeps  its  existing  generation  and 
a  disinterested  third  party  builds  the 
new  generator.  In  both  scenarios,  the 
market  has  the  same  amount  of 
generation,  and  the  Merged  Entity  has 
essentially  the  same  incentive  to  raise 
gas  prices.  However,  while  the  CIS 
correctly  recognizes  (B)  as  problematic, 
the  Final  Judgment  explicitly  (though 
incorrectly)  allows  (A),  the  acquisition 
of  new  or  repowered  capacity. 

Tolling  Agreements 

24.  In  a  "tolling"  agreement,  one  party 
contracts  for  the  use  of  another  party's 
generating  capacity,  allowing  the  first 
party  to  convert  its  own  gas  into 
electricity  for  a  set  fee.  "The  first  party 
can  then  sell  the  electricity  at  the 
mfu'ket  price,  and  will  be  able  to  collect 
the  associated  profit  (or  loss)  as  if  it 
owned  the  generator.  The  proposed 
Final  Judgment  explicitly  allows  the 
Merged  Entity  to  enter  into  tolling 
agreements,  so  long  as  it  does  not 
control  the  plant's  output  level  in  the 
process. 

25.  Tolling  agreements  create  virtual 
ownership  positions  in  power  plants, 
and  provide  the  Merged  Entity  with  the 
same  incentives  to  increase  electricity 
prices  as  does  physical  plant  ownership. 
A  tolUng  agreement  would  allow  the 
Merged  Entity  to  receive  all  or  most  of 
the  generator's  infra-marginal  net 
revenues,  whether  or  not  it  controls  the 
plant's  output  level.  The  proposed  Final 
Judgment's  restriction  against 
controlUng  plant  output  displays  a 
misconception  of  how  the  Merged 
Entity  could  exercise  market  power.  It  is 
not  by  withholding  generating  capacity 
from  the  market  that  the  Merged  Entity 
would  manipulate  electricity  prices. 
Withholding  capacity  is  an  issue  in 
horizontal  market  power,  but  not  in  the 
vertical  market  power  that  is  of  concern 
in  this  instance.  Vertical  market  power 
arises  here  because  the  Merged  Entity 
has  the  ability  to  raise  the  price  of 
electricity  by  raising  the  price  of  gas — 
the  dominant  margin-setting  fuel,  and  a 
vertical  input  to  electricity.  The  Merged 
Entity  can  profit  from  gas  market 
manipulation  if  it  holds  a  claim  on  the 
net  revenues  of  any  infra-marginal  plant 
that  is  operating  when  gas-fired 
generation  is  setting  the  PX  price, 
regardless  of  whether  it  controls  the 
plant's  output.  The  plant  operator, 
whoever  it  is,  would  simply  bid  into  the 
PX  at  the  plant's  marginal  cost,  so  that 
the  plant  would  dispatch  when 
economical.  Thus,  for  example,  if  the 
Merged  Entity  enters  into  a  tolling 
agreement  with  the  owners  of  the  two 
plants  it  has  agreed  to  divest,  its 
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financial  stake  nvill  he  essentially 
identical  to  wliat  it  would  have  been 
under  direct  ownership.  While  physical 
plant  ownership  is  rightly  prohibited, 
the  Final  Judgi|ient  fails  to  ciu4)  the 
Merged  Entity'^  incentives  because  it 
allows  tolling  agreements  that  give  the 
Merged  Entity  i  he  same  profit-making 
potential. 

Management  dpntracts 

26.  The  samq  issues  arise  with 
"management  (Contracts."  under  which 
the  Merged  Enlity  would  operate  a  plant 
owned  by  a  third  party,  typically  for  a 
share  of  the  plant's  profits.  Such 
arrangements  are  similar  to  tolling 
agreements  in  t^at  they  allow  the 
Merged  Entity  |o  share  in  a  plant's  net 
revenues. 

27.  The  problem  with  the  proposed 
Final  Judgment  is  that  it  does  not  clearly 
prohibit  the  Merged  Entity  from 
entering  into  management  contracts 
with  existing  California  generating 
facilities  (e.g.  its  own  divested 
generators  or  those  of  others).  Thus,  the 
Merged  Entity  aould  sign  a  management 
contract  for  ona  or  more  of  the  plants 
divested  by  itseuf  or  others  and  enjoy 
essentially  the  $ame  financial  incentives 
it  could  have  hid  by  retaining  its  own 
plants.  Moreover,  these  units  imder 
management  contract  need  not  be  gas- 
fired  for  them  to  create  price 
manipulation  incentives.  To  perpetuate 
such  incentive^  all  that  is  required  is 
that  the  plant(s]  under  contract  be  infra- 
marginal  (i.e..  lower  cost  than  the 
marginal  gas-fired  plant  that  is  setting 
the  PX  price.)  TId  eliminate  the  anti- 
competitive incentives  associated  with 
management  contracts,  the  Merged 
Entity  would  have  to  be  expliciUy 
prevented  from  entering  into  a 
management  contract  with  any  entity 
owning  or  builc^g  generation  in 
California.         | 

28.  The  proposed  Final  Judgement 
recognizes  the  problems  with 
management  contracts  when  it  requires 
that  the  Merged  :Entity  notify  and/or 
obtain  approval  I  from  DOJ  for 
management  cotitracts  with  assets 
owned  by  California  Public  Power 
Providers  ("CPRP")  and  the  Los  Angeles 
Department  of  Water  and  Power 
("LADWP").  Thpse  restrictions  go  part 
way  in  reducing  the  Merged  Entity's 
incentives.  But  iince  similar  restrictions 
are  not  applied  to  management  contracts 
involving  other  Assets,  the  Final 
Judgment  gives  {he  appearance  of 
endorsing  such  Contracts.  Relatedly.  the 
Final  Judgment  brohibits  the 
"acquisition"  of  California  Generation 
Facilities  without  prior  approval. 
However,  by  carding  out  exceptions  for 
management  coatracts,  the  meaning  of 


"acquire"  becomes  ambiguous,  despite 
being  defined  as  "obtaining  any  interest 
in  any  electricity  generating  facilities  or 
capacity".  "Acquire"  could  be 
interpreted  to  prohibit  any  financial 
interest  (which  it  must  do  to  be 
effective),  or  could  it  be  interpreted 
more  narrowly  to  prohibit  only 
ownership  interest — which  leaves  open 
the  possibility  of  management  contracts. 
By  explicitly  restricting  management 
contracts  with  respect  to  LADWP  and 
CPPP  assets  only,  the  proposed  Final 
Judgment  appears  to  endorse  a  narrow 
interpretation  of  "acquire",  and 
threatens  to  leave  the  Merged  Entity 
with  significant  incentives  to  exercise 
its  market  power.  Such  debates 
concerning  interpretation  mean  that  at  a 
minimum,  in  order  to  enforce  the  Final 
Judgment  the  DOJ  will  have  to  put  itself 
in  a  significant  oversight  position  to 
ensure  consistency  of  interpretation  and 
compliance.  The  need  for  such 
continuing  regulatory  activity  by  the 
antitrust  authority  would  have  been 
eliminated  had  the  Final  Judgment 
imposed  a  structural  solution  to  the 
market  power  problem. 

Financial  Markets 

29.  It  is  apparent  from  the  proposed 
Final  Judgement  that  the  DOJ  fails  to 
recognize  that  financial  market  contracts 
(derivatives  such  as  forwards,  futures, 
and  options)  which  the  Merged  Entity 
may  acquire  could  also  provide  it  with 
incentives  to  act  anti-competitively.»  In 
fact,  financial  contracts  can  be  used  to 
essentially  recreate  the  same  financial 
position  one  would  have  by  virtue  of 
power  plant  ournership.  For  example, 
holding  a  one-year  call  option  for  1,000 
MW  is  financially  akin  to  a  yeju's 
ownership  of  a  1,000  MW  power  plant 
with  variable  cost  equal  to  the  "strike 
price"  of  the  call  (the  contract  price 
paid  for  power  if  the  option  is  exercised. 
Such  financial  market  contracts  are,  in 
effect,  "virtual  generation  assets."  »o  The 


"  A  forward  contract  for  power  is  simply  a  non- 
stardized  bilateral  contact  for  future  delivery  at  a 
pre-specified  price.  Futures  are  standardized 
forward  contracts  traded  on  an  organized  exchange, 
such  as  the  California-Oregon  Border  (COB)  and 
Palo  Verde  (PV)  electricity  futures  contracts  which 
are  traded  on  the  New  York  Mercantile  Exchange 
(NYMEX)  and  which  are  accessible  to  the  California 
market.  Options  contracts  are  also  derivatives  that 
include  additional  flexibility  for  either  the  buyer  or 
seller.  For  example,  a  call  option,  a  common  type 
of  derivative,  gives  the  buyer  the  right  but  not  he 
obligation  to  purchase  power  in  the  future  at  a 
specified  price. 

'"Financial  contracts  can  foster  even  more  anti- 
competitive creativity  than  power  plant  ownership, 
because  they  are  far  more  flexible.  For  instance, 
while  it  is  difficult  to  change  one's  ownership  of 
generating  capacity,  it  is  simple  to  contract  for 
power  in  varying  amounts  over  differing  time 
horizons  (a  year,  a  month,  a  week,  a  day),  and  to 
change  one's  position  quickly  and  frequently.  This 


equivalence  between  financial  and 
physical  assets  is  such  that  it  is  now 
common  for  electric  industry  planners 
to  treat  power  plant  ownership  as 
equivalent  to  holding  a  series  of  call 
options  and/or  forward  contracts  to 
serve  future  spot  markets  for  power. 

30.  Consequently,  to  the  extent  power 
plant  ownership  creates  anti- 
competitive incentives,  so  would  an 
equivalent  bundle  of  forward  or 
derivative  contracts.  While  the  Final 
Judgment  does  attempt  to  restrict  the 
future  acquisition  of  existing  generating 
capacity  in  order  to  prevent  anti- 
competitive behavior,  it  fails  to  restrict 
financial  market  participation,  which 
creates  the  same  incentives  to  abuse 
market  power. 

Conclusion 

31.  In  its  Complaint  in  this  matter,  the 
DOJ  found  that  the  proposed  merger  of 
Pacific  Enterprises  and  Enova  results  in 
the  creation  of  an  entity  that  has  the 
ability  and  incentive  to  harm 
competition  in  the  market  for  wholesale 
electric  power  in  California.  The 
proposed  Final  Judgment,  however,  fails 
to  rectify  the  problem  because  it 
preserves  the  ability  of  the  Merged 
Entity  to  harm  competition  while 
imposing  remedies  that  fail  to  eliminate 
the  incentives.  In  particular,  the  Final 
Judgment  fails  entirely  to  deal  with  the 
incentives  which  the  Merged  Entity 
could  create  through  ovwiership  of  new 
or  repowered  generation  or  contracting 
for  power  via  tolling  agreements, 
management  contracts  or  financial 
contracts.  The  CIS  provides  no 
justification  for  distinguishing  between 
the  acquisition  of  physical  assets  and 
financial  assets  in  creating  anti- 
competitive incentives.  The  limited 
restrictions  that  the  proposed  Final 
Judgment  does  place  on  the  futiu* 
activities  of  the  Merged  Entity  in  the 
areas  of  new  capacity,  tolling  and 
energy  management  contracts  will  not 
eliminate  or  even  substantially  curb  the 
Merged  Entity's  incentives  to  harm 
competition. 

32.  The  proposed  Final  Judgment 
does  not  remedy  the  serious  competitive 
problem  identified  by  the  DOJ  in  its 
Complaint. 

Attachment  A— Paul  R.  Carpenter, 
Principal 

Dr.  Carpenter  holds  a  Ph.D.  in  applied 
economics  and  an  M.S.  in  management  from 
the  Massachusetts  Institute  of  Technology, 
and  a  B.A.  in  economics  from  Stanford 
University.  He  specializes  in  the  economics 
of  the  natural  gas,  oil  and  electric  utility 


would  allow  the  Merged  Entity  to  tailor  its 
electricity  market  position  to  make  it  most 
advantageous. 


Federal  Register /Vol.  64,  No.  14 /Friday.  January  22,  1999 /Notices 


3567 


industries.  Dr.  Carpenter  was  a  co-founder  of 
Incentives  Research,  Inc.  in  1983.  Prior  to 
that  he  was  employed  by  the  NASA/Caltech 
Jet  Propulsion  Laboratory  and  Putnam,  Hayes 
&  Bartlett,  and  he  was  a  post-doctoral  fellow 
at  the  MIT  Center  for  Energy  Policy  Research. 
He  is  currently  a  Principal  of  The  Brattle 
Group. 

Areas  of  Expertise 

Dr.  Carpenter's  areas  of  expertise  include 
the  fields  of  energy  economics,  regulation, 
corporate  planning,  pricing  policy,  and 
antitrust.  His  recent  engagements  have 
involved: 

•  Natural  Gas  and  Electric  Utility 
Industries:  consulting  and  testimony  on 
nearly  all  of  the  economic  and  regulatory 
issues  surrounding  the  transition  of  the 
natural  gas  and  electric  power  industries 
from  strict  regulation  to  greater  competition. 
These  issues  have  included  stranded 
investments  and  contracts,  design  and 
pricing  of  unbundled  and  ancillary  services, 
evaluation  of  supply,  demand  and  price 
forecasting  models,  the  competitive  effects  of 
pipeline  expansions  and  performance-based 
ratemaking.  He  has  consulted  on  the 
regulatory  and  competitive  structures  of  the 
gas  and  electric  f)ower  industries  in  the  U.S., 
Canada,  the  United  Kingdom,  Australia  and 
New  Zealand. 

•  Antiturst:  expert  testimony  in  several  of 
the  seminal  cases  involving  the  alleged 
denial  of  access  to  regulated  facilities; 
analysis  of  relevant  market  and  market  power 
issues,  business  justification  defenses,  and 
damages. 

•  Regulation:  studies  and  consultation  on 
alternative  rate  making  methodologies  for  oil 
and  gas  pipelines,  on  "bypass"  of  regulated 
facilities  before  the  U.S.  Congress;  advice  and 
testimony  before  several  state  utility 
commissions  and  the  National  Energy  Board 
of  Canada  on  new  facility  certiflcation  policy. 

•  Finance:  research  on  business  and 
financial  risks  in  the  regulated  industries  and 
testimony  on  risk,  cost  of  capital,  and  capital 
structure  for  natural  gas  pipeline  companies 
in  the  U.S.  and  Canada. 

Professional  Affiliations 

International  Association  of  Energy 

Economists 
American  Bar  Association  (Antitrust  Section) 
American  Economic  Association. 

Academic  Honors  and  Fellowships 

Stewart  Fellowship,  1983 
MIT  Fellowships,  1981, 1982, 1983 
Brooks  Master's  Thesis  Prize  (Runner-up), 
MIT,  1978. 

Publications 

"Pipeline  Pricing  to  Encourage  Efficient 
Capacity  Editions,"  (with  Frank  C. 
Graves  and  Matthew  P.  O'Loughlin), 
prepared  for  Columbia  Gas  Transmission 
Corporation  and  Columbia  Gulf 
Transmission  Company,  February  1998. 

"The  Outlook  for  Imported  Natural  Gas," 
(with  Matthew  P.  O'Loughlin  and  Gao- 
Wen  Shao),  prepared  for  The  INGAA 
Foundation,  Inc.,  July  1997. 


"Basic  and  Elnhanced  Services  for  Recourse 
and  Negotiated  Rates  in  the  Natural  Gas 
Pipeline  Industry"  (with  Frank  C. 
Graves,  Carlos  Lapuerta,  and  Matthew  P. 
O'Loughlin),  May  29, 1996,  prepared  for 
Columbia  Gas  Transmission  Corporation. 
Columbia  Gulf  Transmission  Company. 

"Estimating  the  Social  Costs  of  PUHCA 
Regulation"  (with  Frank  C.  Graves), 
submitted  on  behalf  of  Central  and  South 
West  Corp.  to  the  U.S.  Securities  and 
Exchange  Commission  in  its  Request  for 
Comments  on  the  Modernization  of 
Regulation  of  Public  Utility  Holding 
Companies,  File  No.  S7-32-94,  February 
6, 1995. 

"Review  of  the  Model  Developer's  Rep>ort, 
Natural  Gas  Transmission  and 
Distribution  Model  (NGTDM)  of  the 
National  Energy  Modeling  System", 
December  1994,  prepared  for  U.S. 
Department  of  Energy,  Energy 
Information  Administration  and  Oak 
Ridge  National  laboratory  under 
Subcontract  No.  80X-SL220V. 

"Pricing  of  Electricity  Network  Services  to 
Preserve  Network  Security  and  Quality 
of  Frequency  Under  Transmission 
Access"  (with  Frank  C.  Graves,  Marija 
Ilic,  and  Asef  Zobian),  response  to  the 
Federal  Energy  Regulatory  Commission's 
Request  for  Comments  in  its  Notice  of 
Technical  Conference  Docket  No.  RM93- 
19-000,  November  1993. 

"Creating  a  Secondary  Market  in  Natural  Gas 
Pipeline  Capacity  Rights  Under  FERC 
Order  No.  636"  (with  Frank  C.  Graves), 
draft  December  1992,  Incentives 
Research,  Inc. 

"Review  of  the  Component  Design  Re{K)rt, 
Natural  Gas  Annual  Flow  Module, 
National  Energy  Modeling  System," 
August  1992,  prepared  for  the  U.S. 
Department  of  Energy,  Energy 
Information  Administration. 

"Unbundling,  Pricing,  and  Comparability  of 
Service  on  Natural  Gas  Pipeline 
Networks"  (with  Frank  C.  Graves), 
November  1991,  prepared  for  the 
Interstate  Natural  Gas  Association  of 
America. 

"Review  of  the  Gas  Analysis  Modeling 
System  (GAMS):  Final  Report  of 
Findings  and  Recommendations," 
August,  1991,  prepared  for  the  U.S.  Dept. 
of  Energy,  Energy  Information 
Administration. 

"Estimating  the  Cost  of  Switching  Rights  on 
Natural  Gas  Pipelines"  (with  F.C.  Graves 
and  J.A.  Read),  The  Energy  Journal,     \ 
October  1989. 

"Demand-Charge  GICs  Differ  from 

Deficiency-Charge  GICs"  (with  F.C. 
Graves),  Natural  Gas,  Vol.  6,  No.  1, 
August  1989. 

"What  Price  Unbundling?"  (with  F.C. 

Graves),  Natural  Gas,  Vol.  5  No.  10,  May 
1989. 

Book  Review  of  Drawing  the  line  on  Natural 
Gas  Regulation:  The  Harvard  Study  on 
the  Future  of  Natural  Gas,  Joseph  Kalt 
and  Frank  Schuller  eds.,  in  The  Energy 
Journal,  April  1988. 


"Adapting  to  Change  in  Natural  Gas 
Markets"  (with  Henry  D.  Jacoby  and 
Arthur  W.  Wright),  in  Energy,  Markets 
and  Regulation:  What  Have  We 
Learned?,  Cambridge:  MIT  Press,  1987. 

Evaluation  of  the  Commercial  Potential  in 
Earth  and  Ocean  Observation  Missions 
from  the  Space  Station  Polar  Platform, 
Prepared  by  Incentives  Research  for  the 
NASA  Jet  Propulsion  Laboratory  under 
Contract  No.  957324,  May  1986. 

An  Economic  Comparison  of  Alternative 
Methods  of  Regulating  Oil  Pipelines 
(with  Gerald  A.  Taylor).  Prepared  by 
Incentives  Research  for  the  U.S. 
Department  of  Energy,  Office  of 
Competition,  July  1985. 

"The  Natural  Gas  Policy  Drama:  A  Tragedy 
in  Three  Acts"  (with  Arthur  W.  Wright), 
MIT  Center  for  Energy  Policy  Research 
Working  Paper  No.  84-01 2WP,  October 
1984. 

Oil  Pipeline  Rates  and  Profitability  under 
Williams  Opinion  154  (with  Gerald  A. 
Taylor),  Prepared  by  Incentives  Research 
for  the  U.S.  Department  of  Energy,  Office 
of  Competition,  September  1984. 

Natural  Gas  Piptelines  After  Field  Price 
Decontrol:  A  Study  of  Risk,  Return  and 
Regulation,  Ph.D.  Dissertation, 
Massachusetts  Institute  of  Technology, 
March  1984.  Published  as  a  Report  to  the 
U.S. 

Department  of  Energy,  Office  of  Oil  and  Gas 
Policy,  MIT  Center  for  Enei^y  Policy 
Research  Technical  Report  No.  84-004. 

The  Comjjetitive  Origins  and  Economic 

Benefits  of  Kern  River  Gas  Transmission, 
Prepared  by  Incentives  Research,  Inc.,  for 
Kern  River  Gas  Transmission  Comf)any, 
February  1994. 

"Field  Price  Decontrol  of  Natural  Gas. 

Pipeline  Risk  and  Regulatory  Policy."  in 
Government  and  Energy  Policy  Richard 
L.  Itteilag,  ed.,  Washington,  D.C..  June 
1983. 

"Risk  Allocation  and  Institutional 

Arrangements  in  Natural  Gas"  (with 
Arthur  W.  Wright),  invited  fwfwr 
presented  to  the  American  Economic 
Association  Meetings,  San  Francisco, 
December  1983. 

"Vertical  Market  Arrangements,  Risk-shifting 
and  Natural  Gas  Pipeline  Regulations," 
Sloan  School  of  Management  Working 
Paper  no.  1369-82,  September  1982 
(Revised  April  1983). 

Natural  Gas  Pipeline  Regulation  After  Field 
Price  Decontrol  (with  Henry  Dr.  Jacoby 
and  Arthur  W.  Wright),  prepared  for  U.S. 
Department  of  Energy,  Office  of  Oil  and 
Gas  Policy,  MIT  Energy  Lab  Report  No. 
83-013,  March  1983. 

Book  Review  of  An  Economic  Analysis  of 
World  Energy  I*roblems,  by  Richard  L. 
Gordon,  Sloan  Management  Review, 
Spring  1982. 

"Perspectives  on  the  Government  Role  in 
New  Technology  Development  and 
Diffusion"  (with  Drew  Bottaro),  MIT 
Energy  Lab  Report  No.  81-04L 
November  1981. 
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International  Plan  for  Photovoltaic  Power 
Systems  (co|author),  Solar  Energy 
Research  Institute  with  the  Jet 
Propulsion  Laboratory  Prepared  for  the 
U.S.  Departiient  of  Energy,  August  1979. 

Federal  Policies  for  the  Widespread  Use  of 
Photovoltai^  Power  Systems 
(contributor!,  Jet  Propulsion  Laboratory 
Report  to  thi  U.S.  Congress  DOE/CS- 
0114,  March  24,  1980. 

"An  Economic  Analysis  of  Residential,  Grid- 
connected  SJolar  Photovoltaic  Power 
Systems"  (viith  Gerald  A.  Taylor),  MIT 
Energy  Laboratory  Technical  Report  No. 
78-007.  Majf  1978. 
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the  Capacit; 

conference 

'97,"  Houst( 
"Lessons  from  Nj 
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for  AIC  coni 

Transportatii 

Pricing,  Lon( 

1996. 
"GICs  and  the 

Reliability, 

Commission  I 


tahons 

s  from  the  Chair:  Rates, 
nd  Operational  Realities  in 
Market  of  the  Future,"  AIC 

Gas  Pif>eline  Capacity 
.Texas  June  17, 1997. 
rth  America  for  the  British 
Pricing  Regime,"  prepared 
!rence  on:  Gas 
n  and  Transmission 
on.  England,  October  17, 


Symposium  ( 
Regulation, 
Washington '. 
"Valuation  of  Sta 
Pipelines." 


icing  of  Gas  Supply 
ilifornia  Energy 
Dnference  on  Emerging 
Competition  lin  California  Gas  Markets, 
San  Diego,  Cb.  November  9,  1990. 

"The  New  Effect^  of  Regulation  and  Natural 
Gas  Field  Markets;  Spot  Markets. 
Contracting  4nd  Reliability,"  American 
Economic  A^ociation  Annual  Meeting, 
New  York  CiKr,  December  29, 1988. 

"Appropriate  Regulation  in  the  Local 

Marketplace}"  Interregional  Natural  Gas 
Symposium.lCenter  for  Public  Policy, 
University  ol  Houston,  November  30, 
1988.  I 

"Market  Forces.  Antitrust,  and  the  Future  of 
Regulation  ol  the  Gas  Industry," 

^f  the  Future  of  Natural  Gas 
nerican  Bar  Association, 
I.e..  April  21,  1988. 
adby  Tariffs  for  Natural  Gas 
forkshop  on  New  Methods 
for  Project  anjd  Contract  Evaluation,  MIT 
Center  for  Entergy  Policy  Research. 
Cambridge,  March  3, 1988. 

"Long-term  Structure  of  the  Natural  Gas 
Industry,"'  National  Association  of 
Regulatory  uiility  Commissioners 
Meeting,  Waiiington  D.C.,  March  1. 
1988.  j 

"How  the  U.S.  GaL  Market  Works— or  Doesn't 
Work,"'  Ontano  Ministry  of  Energy 
Symposium  qn  Understanding  the 
United  Statesj  Natural  Gas  Market, 
Toronto,  Marth  18, 1986. 

"The  New  U.S.  Natural  Gas  Policy: 

Implications  for  the  Pipeline  Industry," 
Conference  on  Mergers  and  Acquisitions 
in  the  Gas  Pijjeline  Industry,  Executive 
Enterprises,  Houston,  February  26-27, 
1986. 

Various  lectures  apd  seminars  on  U.S. 
natural  gas  industry  and  regulation  for 
graduate  energy  economics  courses  at 
Massachuseltf  Institute  of  Technology, 
1984-96. 


Panelist  in  University  of  Colorado  Law 

School  workshop  on  state  regulations  of 
natural  gas  production,  June  1985. 
(Transcript  published  in  University  of 
Colorado  Law  Review.)  "Oil  Pipeline 
Rates  after  the  Williams  154  Decision," 
Executive  Enterprises,  Conference  on  Oil 
Pipeline  Ratemaking,  Houston,  Jujie  19- 
20, 1984. 

"Issues  in  the  Regulation  of  Natural  Gas 
Pipelines,"  California  Public  Utilities 
Commission  Hearings  on  Natural  Gas, 
San  Francisco,  May  21, 1984. 

"The  Natural  Gas  Pipelines  in  Transition: 
Evidence  From  Capital  Markets", 
Pittsburgh  Conference  on  Modeling  and 
Simulation,  Pittsburgh,  April  20, 1984. 

"Financial  Aspects  of  Gas  Pipeline 

Regulation,"'  Pittsburgh  Conference  on 
Modeling  and  Simulation,  Pittsburgh, 
April  19-20, 1984. 

"Natural  Gas  Pipelines  After  Field  Price 
Decontrol,"'  Presentations  before 
Conferences  of  the  International 
Association  of  Energy  Economists, 
Washington  D.C.,  June  1983,  and  Denver, 
November  1982. 

"Spot  Markets  for  Natural  Gas,"'  MIT  Center 
for  Energy  Policy  Research  Semi-annual 
Associates  Conference,  March  1983. 

"Pricing  Solar  Energy  Using  a  System  of 
Planning  and  Assessment  Models," 
Presentations  to  the  XXIV  International 
Conference,  The  Institute  of  Management 
Science,  Honolulu,  June  20, 1979. 

Testimonial  Experience 

Antitrust/Federal  Court/Arfoitration 

In  the  matter  of  the  Arbitration  between 
Western  Power  Corp.  and  Woodside 
Petroleum  Corp.,  et  al.,  Perth,  Western 
Australia,  May-July  1998. 

In  the  United  States  District  Court  for  the 
District  of  Montana,  Butte  Division, 
Paladin  Associates,  Inc.  v.  Montana 
Power  Company,  November-December 
1997. 

In  the  United  States  District  Court  for  the 
District  of  Colorado,  Atlantic  Richfield 
Co.  V.  Darwin  H.  Smallwood,  Sr.,  et  al., 
July  1997. 

In  the  Australian  Competition  Tribunal, 
Review  of  the  Trade  Practices  Act 
Authorizations  for  the  AGL  Cooper  Basin 
Natimil  Gas  Supply  Arrangements,  on 
behalf  of  the  Australian  Competition  and 
Consumer  Conmiission,  February  1997. 

In  the  Southwest  Queensland  Gas  Price 
Review  Arbitration,  Adelaide,  South 
Australia,  May  1996. 

In  the  matter  of  the  Arbitration  between 
Amerada  Hess  Corp.  v.  Pacific  Gas  & 
Electric  Co.,  May  1995. 

In  re  Columbia  Gas  Transmission  Corp., 
Claims  Quantification  Proceeding  in  the 
U.S.  Bankruptcy  Court  for  the  District  of 
Delaware,  Before  the  Claims  Mediator, 
July  and  November  1993. 

Deposition  Testimony  in  Fina  Oil  &  Gas  v. 
Northwest  Pipeline  Corp.  and  Williams 
Gas  Supply  (New  Mexico)  1992. 

Testimony  by  Affidavit  in  James  River  Corp. 
V.  Northwest  Pipeline  Corp.  (Fed.  Ct.  for 
Oregon)  1989. 


Deposition  and  Testimony  by  Affidavit  in 

Merrion  Oil  and  Gas  Col,  et  al.,  v. 

Northwest  Pipeline  Corp.  (Fed.  Ct.  for 

New  Mexico)  1989. 
Deposition  Testimony  in  Martin  Exploration 

Management  Co.,  et  al.  v.  Panhandle 

Eastern  Pipeline  Co.  (Fed.  Ct.  for 

Colorado)  1988  and  1992. 
Trial  Testimony  in  City  of  Chanute,  et  al.  v. 

Williams  Natural  Gas  (Fed.  Ct.  for 

Kansas)  1988. 
Deposition  Testimony  in  Sinclair  Oil  Co.  v. 

Northwest  Pipeline  Co.  (Fed.  Ct.  for 

Wyoming)  1987. 
Deposition  and  Trial  Testimony  in  State  of 

Illinois  V.  Panhandle  Eastern  Pipeline 

Co.  (Fed.  Ct.  for  CD.  Ill)  1984-87. 

Economic/Regulatory  Testimony 

Before  the  National  Energy  Board  of  Canada, 
Application  of  Alliance  Pipeline  Ltd., 
Hearing  Order  GH-3-97,  December  1997, 
April  1998. 
Before  the  California  Public  Utilities 

Commission,  Pacific  Enterprises,  Enova 
Corporation,  et  al.  Merger  Proceedings, 
Docket  A.96-10-038,  on  behalf  of 
Southern  California  Edison,  August 
1997. 
In  the  Superior  Court  of  the  State  of 

California  for  the  County  of  Los  Angeles, 
Pacific  Pipeline  System  Inc.  v.  City  of 
Los  Angeles,  on  behalf  of  Pacific 
Pipeline  System  Inc.,  January  1997. 

Before  the  U.K.  Monopolies  and  Mergers 
Commission,  British  Gas  Transportation 
and  Storage  Price  Control  Review,  on 
behalf  of  Enron  Capital  and  Trade 
Resources  Limited,  January  1997. 

Northern  Border  Pipeline  Company,  Federal 
Energy  Regulatory  Commission  (FERC) 
Docket  No.  RP96-45-000,  July  1996. 

Wisconsin  Electric  Power  Co.,  Northern 
States  Power  Co.  Merger  Proceedings. 
FERC  Docket  No.  EC  95-16-000,  on 
behalf  of  Madison  Gas  &  Electric  Co., 
Wisconsin  Citizens  Utility  Board  and  the 
Wisconsin  Electric  Cooperative 
Association,  May  1996. 

Before  the  California  Public  Utilities 

Commission,  Application  of  PG&E  for 
Amortization  of  Interstate  Transition 
Cost  Surcharge,  Application  94-06-044, 
on  behalf  of  El  Paso  Natural  Gas, 
December  1995. 

Tennessee  Gas  Pipeline  Company,  FERC 
Docket  No.  RP95-1 12-000,  on  behalf  of 
JMC  Power  Projects,  September  1995. 

Before  the  National  Energy  Board  of  Canada, 
Drawdown  of  Balance  of  Deferred 
Income  Taxes  Proceeding,  RH-1-95,  on 
behalf  of  Foothills  Pipe  Lines  Ltd.. 
September  1995. 

Pacific  Gas  Transmission,  FERC  Docket  No. 
RP94-149-000.  on  behalf  of  El  Paso 
Natural  Gas,  May  1995. 

Before  the  California  Public  Utilities 
Commission,  Application  of  Pacific 
Pipeline  System,  Inc.,  A.91-10-013,  on 
behalf  of  PPSI,  April  1995. 

Before  the  National  Energy  Board  of  Canada, 
Multipipeline  Cost  of  Capital 
Proceeding,  RH-2-94,  on  behalf  of 
Foothills  Pipe  Lines  Ltd.,  November 
1994. 
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Before  the  California  Public  Utilities 

Commission,  Pacific  Gas  &  Electric  1992 
Operations  Reasonableness  Review, 
Application  93-04-011,  on  behalf  of  El 
Paso  Natural  Gas,  November  1994. 

Before  the  National  Energy  Board  of  Canada, 
Foothills  Pipe  Lines  (Alta.)  Ltd.,  Wild 
Horse  Pipeline  Project,  Order  No.  GH-4- 
94,  October  1994. 

Iroquois  Gas  Transmission  System,  L.P., 
FERC  Docket  No.  RP94-72-000,  on 
behalf  of  Masspower  and  Selkirk  Cogen 
Partners,  September  1994. 

Tennessee  Gas  Pipeline  Co.,  FERC  Docket 
No.  RP91-203-000,  on  behalf  of  JMC 
Power  Projects  and  New  England  Power 
Company,  February,  May  1994. 

Before  the  California  Public  Utilities 
Commission,  on  the  Application  of 
Pacific  Gas  &  Electric  Company  to 
Establish  Interim  Rates  for  the  PG&E 
Expansion  Project,  July  1993. 

Before  the  Florida  Public  Service 

Commission,  Petition  of  Florida  Power 
Corporation  for  Order  Authorizing  A 
Return  on  Equity  for  Florida  Power's 
Investment  in  the  SunShine  Intrastate 
and  the  SunShine  Interstate  Pipelines, 
FPSC  Docket  No.  930281-EI,  June  4, 
1993. 

Before  the  Florida  Public  Service 
Commission,  Application  for 
Determination  of  Need  for  an  Intrastate 
Natural  Gas  Pipeline  by  SunShine 
Pipeline  Partners,  FPSC  Docket  No. 
920807-GP,  April-May  1993. 

Northwest  Pipeline  Corp.,  et  al.,  FERC  Docket 
No.  IN90-1-001.  February  1993. 


City  of  Long  Beach,  Calif.,  vs.  Unocal 
California  Pipeline  Co.,  before  the 
California  Public  Utilities  Commission, 
Case  No.  91-12-028,  February  1993. 

Alberta  Energy  Resources  Conservation 
Board,  on  Applications  of  NOVA 
Corp>oration  of  Canada  to  Construct 
Facilities,  January  1993. 

Before  the  California  Public  Utilities 
Commission,  on  the  Application  of 
Pacific  Gas  &  Electric  Co.  to  guarantee 
certain  financing  arrangements  of  Pacific 
Gas  Transmission  Co.  not  to  exceed  $751 
million,  1992. 

Mississippi  River  Transmission  Co.,  FERC 
Docket  No.  RP93-4-000,  October  1992, 
September  1993. 

Unocal  California  Pipeline  Co.,  FERC  Docket 
No.  IS92-18-000,  August  1992. 

Before  the  California  Public  Utilities 
Commission,  in  the  Rulemaking  into 
natural  gas  procurement  and  system 
reliability  issues,  R.88-08-018,  June 
1992. 

Alberta  Energy  Resources  Conservation 
Board,  Altamont  &  PGT  Pipeline 
Projects,  Proceeding  911586,  March 
1992. 

Before  the  California  Utilities  Commission, 
on  the  Application  of  Southern 
California  Gas  Company  for  approval  of 
capital  investment  in  facilities  to  permit 
interconnection  with  the  Kern  River/ 
Mojave  pipeline,  A.90-1 1-035,  May 
1992. 

Northern  Natural  Gas,  FERC  Docket  No. 
RP92-1-000,  October  1991. 

Florida  Gas  Transmission,  FERC  Docket  No. 
RP91-1-187-000  and  CP91-2448-000, 
July  1991. 


Tarpon  Transmission,  FERC  Docket  No. 

RP84-82-004,  January  1991. 
Before  the  California  Public  Utilities 

Commission,  on  the  Application  of 

Pacific  Gas  &  Electric  Co.  to  Expand  its 

Natural  Gas  Pipeline  System,  A.  89-04- 

033,  May  1990  and  October  1991. 
CNG  Transmission.  FERC  Docket  No.  RP88- 

211,  March  1990. 
Panhandle  Eastern  Pipeline.  FERC  Docket 

No.  RP88-262,  March  1990. 
Mississippi  River  Transmission,  FERC 

Docket  No.  RP89-249.  October  1989. 

September  1990. 
Tennessee  Gas  Pipeline,  FERC  Docket  No. 

CP89-470,  June  1989. 
Empire  State  Pipeline,  Case  No.  88-T-132 

before  the  New  York  Public  Service 

Commission,  May  1989. 
Before  the  U.S.  Congress,  House  of 

Representatives,  Committee  on  Energy 

and  Commerce,  Subcommittee  on  Energy 

and  Power,  Hearings  on  "Bypass" 

Legislation.  May  1988. 
Tennessee  Gas  Pipeline,  FERC  Docket  No. 

RP86-119,  1986-87. 
Mojave  Pipeline  Co.,  FERC  Docket  No.  CP85- 

437,  1987-88. 
Consolidated  Gas  Transmission  Corp.,  FERC 

Docket  No.  RP88-10.  1988. 
Panhandle  Eastern,  FERC  Docket  No.  RP85- 

194, 1985. 
On  behalf  of  the  Natural  Gas  Supply 

Association  in  FERC  Rulemaking  Docket 

No.  RM85-1,  1985-86. 
On  behalf  of  the  Panhandle  Eastern  Pipeline 

Co.  in  FERC  Rulemaking  Docket  No. 

RM85-1,  1985. 
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Attachment  B— 1996  WS<X  Electric 
Supply  Curve  (Notes  and  Sources) 

Sources 

Electric  Supply  and  Demand  Database 
(NERC);  RDI 1996  Fuel  Price  Forecast. 

Notes 

For  graphical  clarity,  units  with  dispatch 
cost  above  S60/MWh  are  excluded  (30  oil- 
fired  turbines,  740  MW  total  capacity). 
Nameplate  capacity  has  been  derated  to 
reflect  approximate  average  annual 
availability;  hydro  derated  to  reflect  available 
energy. 

The  WSCC  is  the  electric  reliability  council 
consisting  of  11  western  states  and  portions 
of  Canada  and  Mexico;  it  contains  162,000 
MW  of  generating  capacity  from  over  1,400 
generating  units. 

The  annual  average  WSCC  load  is 
approximately  82,000  MW,  and  one  standard 
deviation  of  coincident  load  is  approximately 
11,500  MW,  so  a  one-standard  deviation 
band  around  average  load  encompasses  the 
range  from  70,500  MW  to  93,500  MW.  Actual 
values  fall  within  one  standard-deviation  of 
the  average  approximately  two-thirds  of  the 
time. 

Note  that  this  is  an  "average  annual" 
supply  curve,  in  that  nameplace  capacity  of 
units  has  been  derated  to  reflect  average 
annual  availability  (annual  energy  limits  for 
hydro).  Some  care  must  be  taken  in 
interpreting  this  curve,  because  at  any 
particular  point  in  time,  the  actual  supply 
OiTve  will  differ  somewhat,  depending  on 
which  particular  units  are  actually  available 
at  that  time.  However,  it  clearly  demonstrates 
that  gas,  and  particularly  California  gas,  is 
the  dominant  fuel  of  the  price-setting 
marginal  units  in  the  entire  WSCC.  Of  course, 
the  effect  of  California  gasifired  capacity  on 
just  the  California  market  is  even  greater. 

Affidavit  of  Paul  R.  Carpenter,  Ph.D. 

Commonwealth  of  Massachusetts,  County  of 

Middlesex 
ss 

I,  Paul  R.  Carpenter,  being  first  duly  sworn 
on  oath  depose  and  say  as  follows: 

I  make  this  affidavit  for  the  purpose  of 
adopting  as  my  sworn  testimony  in  this 
proceeding  the  attached  material  entitled 
"Affidavit  of  Paul  R.  Carpenter.  Ph.D."  The 
statements  contained  therein  were  prepared 
by  me  or  under  my  direction  and  are  true  and 
correct  to  the  best  of  my  knowledge, 
information,  and  belief. 

Further  affiant  saith  not. 

Paul  R.  Carpenter 

Subscribed  and  sworn  to  before  me,  a 
notary  public  in  and  for  the  Commonwealth 
of  Massachusetts,  County  of  Middlesex,  this 
4th  day  of  August,  1998. 
(SIGNATURE  ILLEGIBLE). 

(FR  Doc.  99-1393  Filed  1-21-99;  8:45  am) 

BILUNQ  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  The  National 
Cooperative  Research  and  Production 
Act  of  199S— National  Center  for 
Manufacturing  Sciences  (NCMS): 
Advanced  Embedded  Passives 
Technology 

Notice  is  hereby  given  that,  on 
October  7, 1998.  pursuant  to  Section 
6{a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"). 
National  Center  for  Manufacturing 
Sciences  ("NCMS"):  Advanced 
Embedded  Passives  Technology  has 
filed  wrritten  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act.  the  identities  of  the  parties 
are  Minnesota  Mining  and 
Manufacturing  Corporation.  St.  Paul, 
MN;  Compaq  Computer  Corporation, 
Houston.  TX;  Delphi  Delco  Electronics 
Systems.  Kokomo.  IN;  E.I.  DuPont  de 
Nemours  Co..  Research  Triangle  Park, 
NC;  E.I.  DuPont  de  Nemours  Co..  Inc., 
Circleville,  OH;  International  Business 
Machines.  Corporation,  Endicott.  NY; 
Interconnect  Technology  Research 
Institute.  Austin,  TX;  HADCO 
Corporation.  Salem.  NH;  MacDermid, 
Incorporated,  Waterbury,  CT;  Merix 
Corporation,  Forest  Grove,  OR;  Northern 
Telecom,  Inc.,  McLean.  VA;  Nu  Thena 
Systems,  Inc..  McLean,  VA;  Ormet 
Corporation.  Carlsbad.  CA;  and  National 
Center  for  Manufacturing  Sciences.  Inc.. 
Ann  Arbor.  MI.  The  nature  and 
objectives  of  the  venture  are  to  develop 
and  demonstrate  Advanced  Embedded 
Passives  Technology. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  99-1394  Filed  1-21-99;  8:45  am] 

BILUNQ  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — National  Center  for 
Manufacturing  Sciences,  Inc. 
("NCMS") 

Notice  is  hereby  given  that,  on 
October  15. 1998,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
National  Center  for  Manufacturing 
Sciences.  Inc.  ("NCMS")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
3D  Systems,  Inc.,  Valencia,  CA;  MSE 
Technology  Applications.  Inc.,  Butte, 
MT;  Nonlinear  Dynamics,  Inc..  Ann 
Arbor.  MI;  Ramtech  Group.  Inc..  North 
Highlands.  CA;  Schafer  Corporation, 
Albuquerque,  NM;  Star  Cutter 
Company,  Farmington  Hills,  MI;  TRW 
Integrated  Supply  Chain  Solutions. 
McLean.  VA;  Cisco  Systems,  Inc.,  San 
Jose,  CA;  and  Laser  Imaging  Systems. 
Inc..  Punta  Gorda,  FL  have  been  added 
as  parties  to  this  venture.  Also,  Applied 
Science  &  Technology,  Wobum.  MA; 
C.N.  Burman  Company.  Patterson.  NJ; 
Viatec.  Inc.,  Hastings,  Ml;  Cincinnati 
Milacron,  Inc..  Cincinnati,  OH;  and  The 
Center  for  Optics  Manufacturing, 
University  of  Rochester,  Rochester,  NY 
have  been  dropped  as  parties  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  National 
Center  for  Manufacturing  Sciences,  Inc. 
("NCMS")  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  February  20. 1997,  National 
Center  for  Manufacturing  Sciences,  Inc. 
("NCMS")  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  pubHshed  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  March  17, 
1987  (52  FR  8375). 

The  last  notification  was  filed  with 
the  Department  on  April  10. 1998.  A 
notice  was  published  in  die  Federal 
Register  pursuant  to  Section  6(b)  of  the 
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Act  on  Septer  iber  29, 1998  (63  FR 

51955). 

Constance  K.  Robinson, 

Director  ofOpetations,  Antitrust  Division. 
[FR  Doc.  99-13  15  Filed  1-21-99;  8:45  am) 

BILUNO  CODE  44rM1-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Infontiation  Collection 
Activities:  Cofnment  Request 


Approval;  Pet 
Worker. 


action:  Requefct  OMB  Emergency 


tion  for  Nonimmigrant 


The  Departnent  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  subriitted  an  emergency 
information  cc  llection  request  (ICR) 
utilizing  emer]  ;ency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  revifew  and  clearance  in 
accordance  wi  ii  section 
1320.13(a)(l)(i  )  and  (a)(2){iii)  of  the 
Paperwork  Re(  uction  Act  of  1995.  The 
INS  has  determined  that  it  cannot 
reasonably  conply  with  the  normal 
clearance  procedures  under  this  part 
because  normal  clearance  procedures 
are  reasonably  likely  to  prevent  or 
disrupt  the  col  ection  of  information. 
Therefor.  OMB  approval  has  been 
requested  by  Fjbruary  1.  1999.  If 
granted,  the  emergency  approval  is  only 
valid  for  180  djys.  ALL  comments  and/ 
or  questions  p«  rtaining  to  this  pending 
request  for  emergency  approval  MUST 
be  directed  to  OMB,  Office  of 
Information  and  Regulatory  Affairs, 
Attention;  Mr.  Stuart  Shapiro,  202-395- 
7316.  Departm  jnt  of  Justice  Desk 
Officer.  Washington,  DC  20503. 
Comments  rege  rding  the  emergency 
submission  of  I  his  information 
collection  may  also  be  submitted  via 
facsimile  to  Mii  Shapiro  at  202-395- 
6974. 

During  the  first  60  days  of  this  same 
period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  During  the  regular  review 
period,  the  INS  requests  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
this  information  collection.  Comments 
are  encouraged  and  will  be  accepted 
until  March  23,  1999.  During  60-day 
regular  review,  ALL  comments  and 
suggestions,  or  questions  regarding 
additional  infomiation,  to  include 
obtaining  a  copy  of  the  information 
collection  instrument  with  instructions, 
should  be  diredted  to  Mr.  Richard  A. 
Sloan,  202-51^3291.  Director,  Policy 
Directives  and  Instructions  Branch, 


Immigration  and  Naturalization  Service, 
U.S.  Department  of  Justice.  Room  5307, 
425  I  Street.  NW..  Washington,  EX: 
20536.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  should  address 
one  or  more  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarify  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Petition  for  Nonimmigrant  Worker. 

(3)  Agency  fomi  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-129,  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  This  form  is  used  to  petition  for 
temporary  workers  and  for  the 
admission  of  treaty  traders  and 
investors.  It  is  also  used  in  the  process 
of  an  extension  of  stay  or  for  a  change 
of  nonimmigrant  status. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  368,948  responses  at  1  hour 
and  55  minutes  (1.916)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  706,904  annual  burden 
hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  £md 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 


1001  G  Street.  NW.,  Washington,  DC 
20530. 

Dated:  January  14, 1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

(FR  Doc.  99-1384  Filed  1-21-99;  8:45  am) 

BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Reestablishment;  Federal 
Advisory  Committee  Act;  Federal 
Committee  on  Apprenticeship;  Federal 
Committee  on  Registered 
Apprenticeship 

Notice  is  hereby  given  that  after 
consultation  with  the  General  Services 
Administration,  it  has  been  determined 
that  the  reestablishment  of  a  national 
advisory  committee  on  apprenticeship 
is  necessary  and  in  the  public  interest. 
Accordingly,  the  Employment  and 
Training  Administration  has  chartered 
the  Federal  Committee  on  Registered 
Apprenticeship  (FCRA)  which  succeeds 
the  Federal  Committee  on 
Apprenticeship  (FCA).  The  charter  for 
the  FCA  expired  on  January  26, 1998. 

The  FCRA  will  be  an  effective 
instrument  to  provide  advice  and 
recommendations  to  the  Secretary. 

(1)  In  the  development  and 
implementation  of  administration 
policies  on  legislation  and  regulations 
affecting  apprenticeship; 

(2)  On  the  preparation  of  the 
American  Workforce  for  sustained 
employment  through  employment  and 
training  programs  for  youth, 
disadvantaged  adults,  dislocated 
workers;  and  other  targeted  groups; 

(3)  Regarding  measures  that  will  foster 
quality  workplaces  that  are  safe, 
healthy,  and  fair;  and 

(4)  In  the  implementation  of  the 
Bureau  of  Apprenticeship  and 
Training's  Child  Care  Development 
Specialist  Initiative  to  promote  and 
develop  Child  Care  Apprenticeship 
Programs. 

The  Advisory  Committee  will  also 
provide  advice  to  the  Secretary  of  Labor 
on  ways  to  achieve  the  strategic  goals 
set  forth  in  the  Department  of  Labor's 
Plans  required  under  the  Government 
Performance  and  Results  Act  of  1993 
and  in  how  to  develop  systems  to 
measure  the  achievement  of  the 
Department  of  Labor's  goals  and 
objectives.  The  Committee  will  consist 
of  seven  representatives  of  employers, 
seven  representatives  of  labor,  and 
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seven  representatives  of  the  public.  The 
National  Association  of  State  and 
Territorial  Apprenticeship  Directors  and 
the  National  Association  of 
Governmental  Labor  officials  will  have 
representation  on  the  public  group  of 
the  Committee.  The  Secretary  shall 
appoint  one  of  the  public  members  as 
Chairperson  of  the  Advisory  Committee. 
A  representative  of  the  U.S.  Department 
of  Education  and  a  representative  of  the 
Department  of  Commerce  will  be 
invited  to  serve  as  nqn-voting  "ex- 
officio"  members  of  the  Committee.  The 
Assistant  Secretary  of  Labor  for 
Employment  and  Training  shall  be  a 
member  ex-officio.  The  Director  of  the 
Bureau  of  Apprenticeship  and  Training 
shall  be  the  designated  Federal  official 
for  the  Advisory  Committee. 

The  Committee  will  function  solely  as 
an  advisory  body  and  in  compliance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act.  Its  charter  is 
being  filed  at  this  time  in  accordance 
with  approval  by  the  General  Services 
Administration  Secretariat  pursuant  to 
41  CFR  101-6.1015a(a)(2). 

Signed  at  Washington,  DC  this  28th  day  of 
December  1998. 
Alexis  M.  Herman, 
Secretary  of  Labor. 
(PR  Doc.  99-1465  Filed  1-21-99;  8:45  ami 

BILUNQ  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  fi-om  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 


statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  20  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 


Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  Jersey 

NI99O002  (Jan.  22, 1999) 
Rhode  Island 

RI990001  (Jan.  22, 1999) 

Volume  tt 

Pennsylvania 
PA990029  (Jan.  22, 1999) 

Volume  m 

None 

Volume  IV 

Illinois 

1L990O18  (Jan.  22. 1999) 
Ohio 

OH990029  (Jan.  22, 1999) 

Volume  V 

None 

Volume  VI 

None 

Volume  VII 

California 
CA990028  (Jan.  22, 1999) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
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seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinatioi  is  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  r<  gular  weekly  updates  are 
distributed  tc  subscribers. 

Signed  at  W<  shington,  D.C.  this  15th  day 
of  January,  1999 

Carl  J.  Poleske;  r. 

Chief,  Branch  i 
Determination'. . 
[FR  Doc. 


99-13  27 


BILUNO  CODE  *S\  0-27-M 


f  Construction  Wage 

Filed  1-21-99;  8:45  am) 


DEPARTMENT  OF  LABOR 

Office  of  the  Assistant  Secretary  for 
Veterans'  Employment  and  Training 

Secretary  of  Labor's  Advisory 
Committee  far  Veterans'  Employment 
and  Trainings  Notice  of  Open  Meeting 

The  Secretary's  Advisory  Committee 
for  Veterans"  Employment  and  Training 
was  established  under  section  4110  of 
title  38,  United  States  Code,  to  bring  to 
the  attention  if  the  Secretary,  problems 
and  issues  relating  to  veterans' 
employment  and  training. 

Notice  is  hereby  given  that  the 
Secretary  of  Labor's  Advisory 
Committee  fo^  Veterans'  Employment 
and  Training  tvill  meet  on  Tuesday, 
February  9, 1999,  beginning  at  9:00  am 
at  the  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Room  S- 
2508,  Washington,  DC  20210. 

Written  comments  are  welcome  and 
may  be  submitted  by  addressing  them 
to:  Ms.  Polin  Gohanne,  Designated 
Federal  Official,  Office  of  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training,  U.S.JDepartment  of  Labor.  200 
Constitution  Avenue,  N.W.,  Room  S- 
1315,  Washington,  D.C.  20210. 

The  primarv  items  on  the  agenda  are: 

•  Adoption  [of  Minutes  of  the 
Previous  Meeting 

•  Report  of  ^le  Congressional 
Committee  on  Servicemembers  and 
Veterans  Transition  Assistance 

•  Certification  and  Licensing  Update 

•  Implementation  of  Veterans 
Legislation  Patsed  in  1998 

•  Other  Matters  of  Interest  to  the 
Committee 

The  meetina  will  be  open  to  the 
public.  I 

Persons  witlj  disabilities  needing 
special  accomiiodations  should  contact 
Ms.  Polin  Cohimne  at  telephone  number 
202-219-9116  no  later  than  January  26, 
1999. 


Signed  at  Washington,  D.C.  this  January  19, 
1999. 

Espiridion  (Al)  Borrego 

Assistant  Secretary  of  Labor  for  Vetemns' 

Employment  and  Training. 

[FR  Doc.  99-1463  Filed  1-21-99;  8:45  am] 

BILUNO  CODE  4S10-7»-M 


LIBRARY  OF  CONGRESS 


Copyright  Office 
[Docket  No.  99-1] 

Change  of  Mailing  Address  for  Notices 
of  Intent  To  Enforce  a  Restored 
Copyright 

AGENCY:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Notice. 

SUMMARY:  The  Copyright  Office  is 
notifying  the  public  of  a  change  of 
mailing  address  for  the  submission  of 
Notices  of  Intent  to  Enforce  (NIE)  a 
restored  copyright  and  registration 
claims  in  restored  works  under  the 
Uruguay  Round  Agreements  Act 
(URAA).  The  number  of  filings 
submitted  during  the  first  two  years  of 
the  restoration  period  necessitated  the 
use  of  a  special  post  office  box,  but  the 
number  of  such  filings  has  dramatically 
decreased  making  it  unnecessary  for  the 
Office  to  maintain  this  box.  All  future 
NIEs,  and  GATT  registrations  should  be 
mailed  to  the  pertinent  address 
specified  in  this  notice. 

EFFECTIVE  DATE:  This  notice  is  effective 
February  22,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  J.  Kretsinger,  Assistant  General 
Counsel,  Copyright  GC/I&R.  P.O.  Box 
70400,  Southwest  Station.  Washington, 
D.C.  20024.  Telephone:  (202)  707-8380. 
Telefax:  (202)  707-8366. 
SUPP1.EMENTARY  INFORMATION:  The 
Uruguay  Round  General  Agreement  on 
Tariffs  and  Trade  (GATT)  and  the 
Uruguay  Round  Agreements  Act 
(URAA)  (Pub.  L.  No.  103-465;  108  Stat. 
4809  (1994))  provide  for  the  restoration 
of  copyright  in  certain  works  that  were 
in  the  public  domain  in  the  United 
States.  Copyright  protection  was 
restored  on  January  1, 1996,  in  certain 
works  by  foreign  nationals  or 
domiciliaries  that  had  entered  the 
public  domain  for  failure  to  comply 
with  certain  requirements  prescribed  by 
U.S.  copyright  law.  See.  17  U.S.C.  104A 
(1994). 

A  copyright  owner  of  any  work 
meeting  the  requirements  of  section 
104 A  may  register  a  copyright  claim  in 
the  restored  work  during  the  fife  of  the 
copyright.  The  copyright  owner  may  file 


a  Notice  of  Intent  to  Enforce  (NIE)  the 
restored  copyright  in  the  Copyright 
Office  within  two  years  of  eligibility. 
This  NIE  serves  as  constructive  notice 
on  any  reliance  party — anyone  who  is 
already  using  the  work  or  acquired 
copies  of  the  work  before  the  date  of 
enactment  of  the  URAA.  Alternatively, 
the  owTier  may  file  actual  notice  on  a 
reliance  party  at  any  time. 

The  URAA  also  requires  the  Register 
of  Copyrights  to  publish  lists  in  the 
Federal  Register  identifying  a  restored 
work  and  its  ovmer[s)  if  an  NIE  has  been 
filed  by  a  party  who  is  eligible  to  file. 
Thus,  depending  on  its  receipt  of  filings 
by  eligible  parties  the  Office  may 
continue  periodically  to  publish  lists. 

During  the  first  two  years,  because  of 
the  large  number  of  expected  filings  and 
the  special  processing  they  required,  the 
Office  established  a  particular  mailing 
address  for  the  filing  of  NIEs  and 
registration  of  copyright  claims  in  GATT 
restored  works.  It  also  created  special 
GATT  forms  for  registration  of  works 
and  published  a  format  for  filing  NIEs. 
The  initial  two  year  period  for  filing 
with  the  Office  ended,  for  the 
overwhelming  majority  of  countries,  on 
December  31, 1997.  Consequently,  the 
number  of  filings  has  decreased 
drastically;  therefore,  the  special 
address  is  no  longer  needed. 

This  notice  is  to  inform  all  interested 
parties  that  the  current  mailing 
addresses  for  filing  NIEs  and  GATT 
registrations,  URAA/GATT,  NIEs  and 
Registrations,  P.O.  Box  72400. 
Southwest  Station,  Washington,  D.C. 
20024.  USA  is  no  longer  effective.  The 
new  address  for  filing  NIEs  is  GC/I&R, 
P.O.  Box  70400,  Southwest  Station, 
Washington,  D.C.  20024.  The  new 
address  for  GATT  registrations  is  the 
same  as  for  all  other  registrations: 
Library  of  Congress,  Copyright  Office, 
101  Independence  Avenue,  S.E., 
Washington,  D.C.  20559-6000. 

Dated:  January  15, 1999. 
Marilyn  Kretsinger, 

Assistant  General  Counsel,  Copyright  Office. 
(FR  Doc.  99-1396  Filed  1-21-99;  8:45  am] 

BILUNG  CODE  1410-40-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Nixon  Presidential  Historical  Materials; 
Opening  of  Materials 

AGENCY:  National  Archives  and  Records 
Administration. 

ACTION:  Notice  of  opening  of  materials. 

SUMMARY:  This  notice  announces  the 
opening  of  additional  files  from  the 
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Nixon  Presidential  historical  materials. 
Notice  is  hereby  given  that,  in 
accordance  with  section  104  of  Title  I  of 
the  Presidential  Recordings  and 
Materials  Preservation  Act  ("PRMPA", 
44  U.S.  C.  2111  note)  and  1275.42(b)  of 
the  PRMPA  Regulations  implementing 
the  Act  (36  CFR  Part  1275),  the  agency 
has  identified,  inventoried,  and 
prepared  for  public  access  integral  file 
segments  of  textual  materials  and  Abuse 
of  Governmental  Power  segments  of  the 
Nixon  White  House  tapes  from  among 
the  Nixon  Presidential  historical 
materials. 

DATES:  The  National  Archives  and 
Records  Administration  (NARA)  intends 
to  make  the  materials  described  in  this 
notice  available  to  the  public  beginning 
February  25, 1999.  In  accordance  with 
36  CFR  1275.44,  any  person  who 
believes  it  necessary'  to  file  a  claim  of 
legal  right  or  privilege  concerning 
access  to  these  materials  should  notify 
the  Archivist  of  the  United  States  in 
writing  of  the  claimed  right,  privilege, 
or  defense  before  February  22, 1999. 
ADDRESSES:  The  tape  recordings  and 
textual  materials  will  be  made  available 
to  the  public  at  the  National  Archives  at 
College  Park  research  room,  located  at 
8601  Adelphi  Road,  College  Park, 
Maryland  beginning  at  8:45  a.m. 
Researchers  must  have  a  NARA 
researcher  card,  which  they  may  obtain 
when  they  arrive  at  the  facility. 

Petitions  asserting  a  legal  or 
constitutional  right  or  privilege  which 
would  prevent  or  limit  access  must  be 
sent  to  the  Archivist  of  the  United 
States,  National  Archives  at  College 
Park,  8601  Adelphi  Road,  College  Park. 
Maryland  20740-6001. 
FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Weissenbach,  Director,  Nixon 
Presidential  Materials  Staff,  301-713- 
6950. 

SUPPLEMENTARY  INFORMATION:  The 
integral  file  segments  of  textual 
materials  to  be  opened  on  February  25, 
1999,  consist  of  50.1  cubic  feet.  In 
addition,  the  National  Archives  is 
proposing  to  open  124  declassified 
segments  from  the  Nixon  White  House 
tapes  related  to  Abuse  of  Governmental 
Power  from  110  separate  conversations, 
totaling  approximately  54  minutes  of 
listening  time. 

The  White  House  Central  Files  Unit  is 
a  permanent  organization  within  the 
White  House  complex  that  maintains  a 
central  filing  and  retrieval, system  for 
the  records  of  the  President  and  his 
staff.  This  is  the  fifteenth  of  a  series  of 
openings  of  Central  Files:  the  previous 
openings  were  on  December  1, 1986; 
March  22, 1988;  December  9, 1988;  July 
17, 1989;  December  15, 1989;  August  22, 


1991;  February  19,  1992;  July  24,  1992; 
May  17,  1993;  July  15.  1993;  January  12, 
1995;  December  19,  1995;  March  26, 
1997,  and  March  18,  1998. 

Two  files  designated  for  opening  on 
February  25,  1999.  are  from  the  White 
House  Central  Files.  Name  Files.  The 
Name  Files  were  used  for  routine 
materials  filed  alphabetically  by  the 
name  of  the  correspondent:  copies  of 
documents  in  the  Name  Files  are 
usually  filed  by  subject  in  the  Subject 
Files.  The  Name  Files  relating  to  two 
individuals  will  be  opened  on  February 
25, 1999: 

White  House  Central  Files:  Alpha  Name  Files 

Warren  E.  Burger — .1  cubic  foot 

Henry  L.  Diamond — less  than  .1  cubic  foot 

In  accordance  with  the  provisions  of 
Executive  Order  12958,  several  series 
within  the  National  Security  Council 
files  were  systematically  reviewed  and 
will  be  made  available  to  the  public  on 
February  25,  1999.  In  addition,  a 
number  of  documents  which  were 
previously  withheld  from  public  access 
have  been  re-reviewed  for  release  in 
accordance  with  36  CFR  1275.56  (Public 
Access  Regulations)  and,  in  some  cases, 
declassified  under  the  provisions  of 
Executive  Order  12958.  These 
documents  will  be  publicly  available  on 
February  25,  1999: 

National  Security  Council  Files  series — 12 

cubic  feet 
Other  previously  restricted  materials — 38 

cubic  feet 

NARA  is  also  proposing  the  opening 
of  certain  Nixon  White  House  tapes. 
These  124  segments  of  previously 
restricted  conversations  to  be  released 
on  February  25.  1999  were  withheld 
from  the  November  12,  1996  public 
opening  of  201  hours  of  Abuse  of 
Governmental  Power  segments.  These 
previously  restricted  segments  were  re- 
reviewed  for  release  and  declassified  in 
accordance  with  the  mandatory  review 
provisions  of  Executive  Order  12958 
and  36  CFR  1275.56  (Public  Access 
Regulations). 

There  are  no  transcripts  for  these 
tapes.  Tape  logs,  prepared  by  NARA,  are 
offered  for  public  access  as  a  finding  aid 
to  the  tape  segments  and  a  guide  for  the 
listener.  There  is  a  separate  tape  log 
entry  for  each  segment  of  conversation 
released.  Each  tape  log  entry  includes 
the  names  of  participants;  date,  time, 
and  location  of  the  conversation;  and  an 
outline  of  the  content  of  the 
conversation. 

Listening  stations  will  be  available  for 
public  use  on  a  first  come,  first  served 
basis.  NARA  reserves  the  right  to  limit 
listening  time  in  response  to  heavy 
demand.  No  copies  of  the  tape 


recordings  will  be  sold  or  otherwise 
provided  at  this  time.  No  sound 
recording  devices  will  be  allowed  in  the 
listening  area.  Researchers  may  take 
notes.  Copies  of  the  tape  log  will  be 
available  for  purchase. 

Public  access  to  some  of  the  items  in 
the  files  segments  and  some  portions  of 
the  White  House  tape  segments  will  be 
restricted  for  reasons  other  than  national 
security  as  outlined  in  36  CFR  1275.52 
(Public  Access  Regulations). 

Dated:  January  20, 1999. 
John  W.  Carlin, 

Archivist  of  the  United  States. 

[FR  Doc.  99-1590  Filed  1-21-99;  8:45  am] 

BILUNG  CODE  7S1S-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Council  on  the  Humanities; 
Meeting 

February  5, 1999. 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
L.  92—463.  as  amended)  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Humanities  will  be  held 
in  Washington.  D.C.  on  February  5, 
1999,  at  12:30  p.m. 

The  purpose  of  the  meeting  is  to 
advise  the  Chairman  of  the  National 
Endowment  for  the  Humanities  with 
respect  to  the  review  of  applications  for 
financial  support  on  Technology  grants 
received  by  the  Division  of  Preservation 
and  Access  and  to  make 
recommendations  thereon  to  the 
Chairman. 

The  meeting  will  be  held  in  the  Old 
Post  Office  Building,  1100  Pennsylvania 
Avenue,  NW,  Washington,  DC  and  by 
teleconference.  This  meeting  will  not  be 
open  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code  because  the  Council  will  consider 
information  that  may  disclose:  trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential,  information  . 
of  a  personal  nature  the  disclosure  of 
which  will  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy;  and  information  the  disclosure 
of  which  would  significantly  frustrate 
implementation  of  proposed  agency 
action.  I  have  made  this  determination 
under  the  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority 
dated  July  19.  1993. 

Further  information  about  this 
meeting  can  be  obtained  from  Ms. 
Nancy  E.  Weiss,  Advisory  Committee 
Management  Officer,  Washington,  DC 
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20506,  orcal  area  code  (202)  606-8322, 

TDD  (202)  60B-8282.  Advance  noUce  of 

any  special  nseds  or  accommodations  is 

appreciated. 

Nancy  E.  Weis  t. 

Advisory  Comi  littee  Management  Officer. 

[FR  Doc.  99-1435  Filed  1-21-99;  8:45  am) 

BILUNQ  CODE  Tsit-OI-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting  of  the  National  Museum 
Services  Bo^d 

agency:  Insti  ue  of  Museiun  and  Library 
Services,  NF/  .H. 

ACTION:  Notic  J  of  meeting. 


SUMMARY:  This  notice  sets  forth  the 
agenda  of  a  forthcoming  meeting  of  the 
National  Mussum  Services  Board.  This 
notice  also  describes  the  function  of  the 
Board.  Notice  of  this  meeting  is  required 


under  the  Go>  emment  through  the 
Sunshine  Act  (Public  Law  94—409)  and 
regulations  of  the  Institute  of  Museum 
and  Library  Services,  45  CFR  1180.84. 


TIME/DATE:  10 
Friday,  February 


)0  pm— 12:00  pm- 
5,  1999. 


STATUS:  Open 

ADDRESS:  the 
and  M  Streets 
and  II,  Washirjgt 
862-1600. 


Avenue,  NW, 


1  Madison  Hotel,  Fifteenth 

NW,  Drawing  Rooms  I 

on,  DC  20005.  (202) 


FOR  FURTHER  IIIFORMATION  CONTACT: 
Elizabeth  Lyous,  Special  Assistant  to  the 
Director,  Institute  of  Museum  and 
Library  Servicss,  1100  Pennsylvania 


?oom  510,  Washington. 


DC  20506,  (20^)  606-4649 

SUPPLEMENTARY  INFORMATION:  The 
National  Museum  Services  Board  is 
established  urider  the  Museum  Services 
Act,  Title  n  ofkhe  Arts,  Humanities,  and 
Cultural  Affaite  Act  of  1976.  Public  Law 
94—462.  The  Bpard  has  responsibility  for 
the  general  policies  with  respect  to  the 
powers,  dutie^  and  authorities  vested  in 
the  Institute  under  the  Museum  Services 
Act. 

The  meeting  on  Friday,  February  5, 
1999  will  be  open  to  the  pubhc.  If  you 
need  special  accommodations  due  to  a 
disability,  plea  se  contact:  Institute  of 
Museum  and  library  Services,  1100 
Pennsylvania  i  Wenue,  NW,  Washington, 
DC  20506-(20; )  606-8536— TDD  (202) 
606-8636  at  lejst  seven  (7)  days  prior  to 
the  meeting  da  te. 


74th  Meeting  of  the  National  Museiun 
Service  Board,  The  Madison  Hotel.  15th 
and  M  Streets.  NW,  Drawing  Rooms  I 
and  II,  Washington,  DC.  February  5, 
1999, 10:00  AM— 12:30  PM 

Agenda 

I.  Chairman's  Welcome  and  Approval  of  the 

Minutes  of  the  73r(i  NMSB  Meeting- 
September  28.  1998 

II.  Director's  Report 

III  Appropriations  Report 

IV.  Legislative/Public  Affairs  Report 

V.  Office  of  Research  and  Technology  Report 

VI.  Office  of  Museum  Services  Program 

Report 

VII.  Office  of  Library  Services  Reports 
Dated:  January  14, 1999. 

Linda  Bell, 

Director  of  Policy,  Planning  and  Budget, 
National  Foundation  on  the  Arts  and 
Humanities,  Institute  of  Museum  and  Library 
Services. 

[FR  Doc.  99-1496  Filed  1-21-99;  8:45  am) 

BILUNG  CODE  7030-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

Public  Comment  on  Recommended 
Improvements  to  the  Oversight 
Processes  for  Nuclear  Power  Reactors 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Request  for  public  comment. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing 
significant  revisions  to  its  processes  for 
overseeing  the  safety  performance  of 
commercial  nuclear  power  plants  that 
include  integrating  the  processes.  As 
part  of  its  proposal,  the  NRC  staff 
established  a  new  regulatory  oversight 
framework  with  a  set  of  performance 
indicators  and  associated  thresholds, 
developed  a  new  baseline  inspection 
program  that  supplements  smd  verifies 
the  performance  indicators,  and  created 
a  continuous  assessment  process  that 
includes  a  methodology  for  grading  the 
regulatory  response  to  performance  on 
the  basis  of  information  derived  from 
the  performance  indicators  and 
inspection  findings.  The  changes  are  the 
result  of  continuing  work  following 
public  comment  and  workshops  held  on 
a  previously  noticed  concept,  the 
integrated  review  of  the  assessment 
process  (IRAP)  ["Public  Comment  on 
the  Integrated  Review  of  the  Assessment 
Process  for  Commercial  Nuclear  Power 
Reactors,"  August  7,  1998;  63  FR  152, 
42439).  Public  comments  are  requested 
on  the  proposed  regulatory  framework, 
baseline  inspection  program,  assessment 
process,  and  associated  assessment 
tools.  The  NRC  is  soliciting  comments 


from  interested  public  interest  groups, 
the  regulated  industry.  States,  and 
concerned  citizens.  The  NRC  staff  mtIII 
consider  comments  it  receives  in 
developing  a  final  proposal  for 
implementing  the  new  processes. 
DATES:  The  comment  period  expires 
February  22, 1999.  Conunents  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  ensure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Submit  written  comments 
to:  Chief,  Rules  and  Directives  Branch, 
Division  of  Administrative  Services, 
Office  of  Administration,  Mail  Stop:  T- 
6  D59,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Hand  deliver  comments  to:  11545 
Rockville  Pike,  Rockville,  Maryland, 
between  7:45  a.m.  and  4:15  p.m.  on 
Federal  workdays.  Copies  of  comments 
received  may  be  examined  at  the  NRC's 
Public  Document  Room,  2120  L  Street, 
NW.  (Lower  Level),  Washington,  DC. 

Copies  of  SECY-99-007  and  its 
attachments  may  be  obtained  from  the 
NRC's  Public  Document  Room  at  2120 
L  St.,  N.W.,  Washington,  DC  20003- 
1527,  telephone  202-634-3273.  Copies 
also  may  be  obtained  from  the  NRC's 
Internet  web  site  at:  http:// 
wrww.nrc.gov/NRC/COMMISSION/ 
SECYS/index.html#1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  J.  Frye,  Mail  Stop:  0-5  H4, 
Inspection  Program  Branch,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  telephone 
301-415-1287. 
SUPPLEMENTARY  INFORMATION: 

Background 

Over  the  years,  the  NRC  has 
developed  and  implemented  different 
licensee  performance  assessment 
processes  to  address  the  specific 
assessment  needs  of  the  agency  at  the 
time.  The  systematic  assessment  of 
licensee  performance  (SALP)  process 
was  implemented  in  1980  following  the 
accident  at  Three  Mile  Island  to  allow 
for  the  systematic,  long-term,  integrated 
evaluation  of  overall  licensee 
performance.  The  senior  management 
meeting  (SMM)  process  was 
implemented  in  1986,  following  the 
loss-of-feedwater  event  at  Davis-Besse. 
to  bring  to  the  attention  of  the  highest 
levels  of  NRC  management  to  plan  a 
coordinated  agency  course  of  action  for 
those  plants  the  performance  of  which 
was  of  most  concern  to  the  agency.  The 
plant  performance  review  (PPR)  process 
was  implemented  in  1990  to 
periodically  adjust  NRC's  inspection 
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focus  in  response  to  changes  in  licensee 
performance  and  emerging  plant  issues. 

Integrated  Review  of  the  Assessment 
Process 

In  September  1997,  the  NRC  began  an 
integrated  review  of  the  processes  used 
for  assessing  performance  by 
commercial  nuclear  power  plant 
licensees.  The  NRC  staff  presented  to 
the  Commission  a  conceptual  design  for 
a  new  integrated  assessment  process  in 
Commission  paper  SECY-98-045,  dated 
March  9. 1998,  and  briefed  the 
Commission  on  the  concept  at  a  public 
meeting  on  April  2, 1998.  SECY-98-045 
requested  the  Commission's  approval  to 
solicit  public  input  on  the  proposed 
concepts.  On  June  30, 1998,  the 
Commission  issued  a  staff  requirements 
memorandum  (SRM)  in  response  to 
SECY-98-045  that  approved  the  staffs 
request  to  solicit  public  comment  on  the 
concepts  presented  in  the  Commission 
paper  [63  FR  152). 

Industry  Proposal 

In  parallel  with  the  staffs  work  on  the 
IRAP  and  the  development  of  other 
assessment  tools,  the  nuclear  power 
industry  independently  developed  a 
proposal  for  a  new  assessment  and 
regulatory  oversight  process.  This 
proposal  took  a  risk-informed  and 
performance-based  approach  to  the 
inspection,  assessment,  and 
enforcement  of  licensee  activities  on  the 
basis  of  the  results  of  a  set  of 
performance  indicators.  This  proposal 
was  developed  by  the  Nuclear  Energy 
Institute  (NEI)  and  is  further  described 
in  "Minutes  of  the  July  28, 1998, 
Meeting  With  the  Nuclear  Energy 
Institute  to  Discuss  Performance 
Indicators  and  Performance 
Assessment,"  dated  July  30,  1998. 

Public  Workshop 

The  staff  set  out  to  develop  a  single 
set  of  recommendations  for  making 
improvements  to  the  regulatory 
oversight  processes  in  response  to  NEI's 
proposal,  the  Commission's  comments 
on  the  IRAP  proposal,  and  comments 
made  at  a  Conmiission  meeting  on  July 
17, 1998.  with  public  and  industry 
stakeholders  and  the  hearing  before  the 
Senate  on  July  31, 1998. 

The  IRAP  public  comment  period, 
which  ended  on  October  6, 1998,  and  a 
series  of  public  meetings  were  used  to 
facilitate  internal  and  external  input 
into  the  development  of  these 
recommendations.  As  part  of  the  public 
comment  period,  the  staff  sponsored  a 
4-day  public  workshop  from  September 
28  through  October  1, 1998,  to  allow 
participation  by  the  industry  and  the 
public  in  improving  the  regulatory 


oversight  processes.  During  the 
workshop,  the  participants  reached  a 
consensus  on  the  overall  philosophy  for 
regulatory  oversight  and  generally 
agreed  on  the  denning  principles  for  the 
oversight  processes. 

Task  Groups 

Following  the  public  workshop,  the 
NRC  staff  formed  three  task  groups  to 
complete  the  work  begun  at  the 
workshop  and  to  develop  the 
recommendations  for  the  integrated 
oversight  processes:  a  technical 
framework  task  group,  an  inspection 
task  group,  and  an  assessment  process 
task  group.  The  technical  framework 
task  group  was  responsible  for 
completing  the  assessment  framework, 
which  included  defming  the  strategic 
areas  and  cornerstones  of  licensee 
performance  that  need  to  be  measured 
to  ensure  that  unacceptable  risks  are  not 
imposed  on  the  public  as  a  result  of  the 
operation  of  nuclear  power  reactors,  and 
for  identifying  the  performance 
indicators  (Pis)  and  appropriate 
thresholds  that  could  be  used  to 
measure  performance.  The  inspection 
task  group  was  responsible  for 
developing  the  scope,  the  depth,  and  the 
frequency  of  a  risk-informed  baseline 
inspection  program  that  would  be  used 
to  supplement  and  verify  the  Pis.  The 
assessment  process  task  group 
developed  methods  for  integrating  PI 
data  and  inspection  data,  determining 
NRC  action  on  the  basis  of  assessment 
results,  and  communicating  results  to 
licensees  and  the  public.  Other  staff 
activities  to  improve  the  enforcement 
process  were  coordinated  with  these 
three  task  groups  to  ensure  that  changes 
to  the  enforcement  process  were 
properly  evaluated  in  the  framework 
structure  and  that  changes  to  the 
inspection  and  assessment  programs 
were  integrated  with  the  changes  to  the 
enforcement  program.  The  task  groups 
completed  their  work  between  October 
and  December  1998,  and  developed 
recommendations  to  be  presented  to  the 
Commission. 

Scope  of  the  Public  Comment  Period 

The  NRC  staffs  recommendations  for 
an  integrated  oversight  process  are 
presented  in  SECY-99-007, 
"Recommendation  for  Reactor  Oversight 
Process  Improvements,"  dated  January 
8, 1999,  and  its  attachments.  The  SECY 
paper  also  includes  the  staffs 
evaluation  of  public  comments  received 
on  IRAP.  This  public  comment  period 
will  focus  on  obtaining  industry  and 
public  views  on  how  the  NRC  should 
implement  the  processes  for  overseeing 
and  assessing  licensee  performance. 


The  NRC  seeks  public  comment  and 
feedback  on  the  specific  topics 
highlighted  in  the  questions  below. 
Commenters  are  not  limited  to  and  are 
not  obligated  to  address  every  issue 
discussed  in  the  questions.  In  providing 
comments,  please  key  your  response  to 
the  niunber  of  the  applicable  question 
(e.g.,  "Response  to  A.I.").  Comments 
should  be  as  specific  as  possible.  The 
use  of  examples  is  encouraged. 

Comments  are  requested  on  the 
following  issues. 

A.  Regulatory  Oversight  Framework, 
Performance  Indicators,  and  Thresholds 

1.  Framework  Structure 

The  oversight  framework  includes 
cornerstones  of  safety  that  (1)  limit  the 
frequency  of  initiating  events;  (2)  ensure 
the  availabiUty,  reliability,  and 
capability  of  mitigating  systems;  (3) 
ensure  the  integrity  of  the  fuel  cladding, 
the  reactor  coolant  system,  and 
containment  boundaries;  (4)  ensure  the 
adequacy  of  the  emergency 
preparedness  functions;  (5)  protect  the 
public  from  exposure  to  radioactive 
material  releases;  (6)  protect  nuclear 
plant  workers  from  exposure  to 
radiation;  and  (7)  provide  assurance  that 
the  physical  protection  system  can 
protect  against  the  design-basis  threat  of 
radiological  sabotage.  Are  there  any 
other  significant  areas  that  need  to  be 
addressed  in  order  for  the  NRC  to  meet 
its  mission  of  ensuring  that  commercial 
nuclear  power  plants  are  operated  in  a 
manner  that  provides  adequate 
protection  of  public  health  and  safety 
and  the  environment  and  protects 
against  radiological  sabotage  and  the 
theft  or  diversion  of  special  nuclear 
materials? 

2.  Performance  Bands 

The  oversight  framework  includes 
thresholds  for  determining  licensee 
performance  within  four  performance 
bands:  a  licensee  response  band,  an 
increased  regulatory  response  band,  a 
required  regulatory  response  band,  and 
an  unacceptable  performance  band.  The 
thresholds  between  the  bands  were 
selected  to  identify  significant 
deviations  from  nominal  industry 
performance  and  to  differentiate 
between  levels  of  risk  significance,  as 
indicated  by  Pis  or  inspection  findings. 
Are  there  alternative  means  of  setting 
thresholds  between  the  bands  that 
should  be  considered? 

3.  Performance  Indicators 

The  NRC  staff  developed  a  set  of  20 
indicators  to  measure  im^yOrtant 
attributes  of  the  seven  areas  listed  in 
questior>  1  above.  The  Pis,  together  with 
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findings  from  ajsociated  baseline 
inspections  in  alttributes  not  fully 
measured  or  not  measured  at  all  by  the 
indicators,  should  provide  a  broad 
sample  of  data  ^n  which  to  assess 
licensee  perfontiance  in  those  important 
attributes.  One  Reason  these  specific 
indicators  were  |  proposed  is  because 
they  are  readily]  available  and  can  be 
implemented  in  a  short  period  of  time. 
Other  indicator;  will  be  developed  and 
included  in  the  oversight  process  as 
their  ability  to  neasure  licensee 
performance  is  determined. 

Will  these  PI3,  along  with  inspection 
findings,  be  effective  in  determining 
varying  levels  otf  licensee  performance? 

4.  Other  Comments 

Are  there  any  other  comments  related 
to  the  oversight  framework,  Pis,  or 
thresholds? 

B.  Risk-Informed  Baseline  Inspections 

1.  Inspectable  /  reas 

The  proposed  baseline  inspection 
program  is  based  on  a  set  of  inspectable 
areas  that,  in  com  junction  with  the  Pis, 
provides  enough  information  to 
determine  wheljier  the  objectives  of 
each  cornerstone  of  safety  are  being  met. 
Are  there  any  other  areas  not 
encompassed  b;  1  the  inspectable  areas 
that  need  to  be  le viewed  to  achieve  the 
same  goal? 

2.  Other  Comments 

Are  there  any  other  comments  related 
to  the  proposed  baseline  inspection 
program? 

C.  Assessment  J  *rocess 

1 .  Frequency  of  Assessments 

The  proposed  assessment  process 
provides  four  Idvels  of  review  of 
licensee  perfonpance:  continuous, 
quarterly,  semiannual,  and  annual.  Each 
successive  level  is  performed  at  a  higher 
organizational  level  within  the  NRC. 
The  semiannual  and  annual  periods 
would  coincide!  with  an  annual 
inspection  planning  process  and  the 
NRC's  budgeting  process.  Are  the 
proposed  assessment  periods  sufficient 
to  maintain  a  current  understanding  of 
licensee  performance? 

2.  Action  Decision  Model 

An  action  majtrix  was  developed  to 
provide  guidante  for  consistently 
considering  those  actions  that  the  NRC 
needs  to  take  in  response  to  the  assessed 
performance  oflicensees.  The  actions 
are  categorized  into  four  areas 
(management  nieeting,  licensee  action, 
NRC  inspectiort,  and  regulatory  action) 
and  are  graded  jcross  five  ranges  of 
licensee  perfon  nance.  The  decision  to 


take  an  action  would  be  determined 
directly  from  the  threshold  assessments 
of  Pis  and  inspection  areas.  As  changes 
in  performance  become  more 
significant,  more  significant  actions 
would  be  considered. 

The  action  matrix  is  not  intended  to 
be  absolute.  It  establishes  expectations 
for  NRC-licensee  interactions,  licensee 
actions,  and  NRC  actions  and  does  not 
preclude  t£iking  less  action  or  additional 
action,  when  justified. 

Will  the  use  of  the  action  matrix  and 
underlying  decision  logic  reasonably 
result  in  timely  and  effective  action? 

3.  Communicating  Assessment  Results 

The  proposed  assessment  process 
includes  several  methods  for 
communicating  information  to  licensees 
and  the  public.  First,  the  information 
being  assessed  (Pis  and  inspection 
results)  will  be  made  public  as  the 
information  becomes  available.  Second, 
the  NRC  will  send  each  Ucensee  a  letter 
every  6  months  that  describes  any 
changes  in  the  NRC's  planned 
inspections  for  the  upcoming  6  months 
on  the  basis  of  licensee  performance. 
Third,  each  licensee  will  receive  an 
annual  report  that  includes  the  NRC's 
assessment  of  the  licensee's 
performance  and  any  associated  actions 
taken  because  of  that  performance.  In 
addition  to  issuing  the  annual 
assessment  report,  the  NRC  will  hold  an 
annual  public  meeting  with  each 
licensee  to  discuss  its  performance. 
Finally,  a  public  meeting  with  the 
Commission  will  be  held  annually  to 
discuss  the  performance  at  all  plants.  Do 
these  reports  and  meetings  provide 
sufficient  opportunity  for  licensees  and 
the  general  public  to  gain  an 
understanding  of  performance  and  to 
interact  with  the  NRC? 

4.  Other  Comments 

Are  there  any  other  comments  related 
to  the  proposed  assessment  process? 

E.  Implementation 

1.  Transition  Plan 

The  Commission  paper  includes  a 
transition  plan  that  identifies  important 
activities  needed  to  complete  and 
implement  the  proposed  processes.  Are 
there  other  major  activities  not 
identified  on  the  plan  that  if  not 
accomplished  could  prevent  successful 
implementation  of  the  proposed 
processes? 

2.  Other  Comments 

Are  there  any  other  comments  related 
to  implementing  the  new  processes? 


F.  Additional  Comments 

In  addition  to  the  previously 
mentioned  issues,  commenters  are 
invited  to  give  any  other  views  on  the 
NRC  assessment  process  that  could 
assist  the  NRC  in  improving  its 
effectiveness. 

Correction 

One  of  the  performance  indicators  is 
incorrectly  stated  in  two  places  in  the 
attachments  to  SECY-99-007.  On  page 
3  of  attachment  1  and  page  11  of 
attachment  2,  the  indicator  for 
Occupational  Radiation  Safety  reads 
"*  *  *  personnel  exposures  exceeding 
10%  of  the  stochastic  or  2%  of  the 
nonstochastic  limits."  It  should  read 
"•  *  *  personnel  exposures  exceeding 
2%  of  the  stochastic  or  10%  of  the 
nonstochastic  limits." 

Dated  at  Rockville,  Maryland,  ttiis  15th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 
Frank  P.  Gillespie, 

Chief,  Inspection  Program  Branch,  Division 
of  Inspection  Sr  Support  Programs,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  99-1486  Filed  1-21-99;  8:45  am] 

BILLING  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  January  19,  25,  February 
1  and  8, 1999. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  18 

Tuesday,  January  19 

2:00  p.m.  Briefing  on  Status  of  Third 
Party  Oversight  of  Millstone 
Station's  Employee  Concerns 
Program  and  Safety  Conscious 
Work  Environment  (Public  Meeting) 
(Contact:  Bill  Dean,  301-415-7380) 
Wednesday,  January  20 

9:25  a.m.  Affirmation  Session  (Public 
Meeting)  (If  Needed) 

9:30  a.m.  Briefing  on  Reactor 
Inspection,  Enforcement  And 
Assessment  (Public  Meeting) 
(Contact:  Frank  Gillespie,  301-415- 
1275) 

Week  of  January  25 — Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  January  25 


Federal  Register /Vol.  64,  No.  14 /Friday,  January  22,  1999 /Notices 


3579 


Week  of  February  1 — Tentative 

Tuesday,  February  2 
3:30  p.m.  Affinnative  Session  (Public 
Meeting)  (if  needed) 
Wednesday,  February  3 
2:00  p.m.  Meeting  with  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  (Public  Meeting)  (Contact: 
John  Larkins,  301-415-7360) 

Week  of  February  8 — Tentative 

Monday,  February  8 
2:00  p.m.  Briefing  on  HLW  Program 
Viability  Assessment  (Public 
Meeting) 
Tuesday,  Felmiary  9 
9:30  a.m.  Briefing  on  Fire  Protection 

(Public  Meeting) 
11:00  a.m.  Affirmation  Session 
(Public  Meeting)  (if  needed) 

•THE  SCHEDULE  FOR  COMMISSION 
MEETINGS  IS  SUBJECT  TO  CHANGE  ON 
SHORT  NOTICE.  TO  VERIFY  THE  STATUS 
CM?  MEETINGS  CALL  (RECORDING)— (301) 
415-1292.  CONTACT  PERSON  FOR  MORE 
INFCWMATION:  Bill  Hill  (301)  415-1661. 

•  •         •         •         • 

The  NRC  Commission  Meeting 
Schedule  can  be  foimd  on  the  Internet 
at: 

http://www.nrc.gov/SECY/smj/ 
schedule.htm 

•  *        •        •        * 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 


Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  January  15, 1999. 

WiHitun  M.  HiU,  Jr., 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

[FR  Doc.  99-1586  Filed  1-20-99;  2:43  pm) 

BILUNO  COOE  75M-«1-ir 


OFFICE  OF  MANAGEMCNT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

January  1, 1999. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  Section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974  (Pub. 
L.  93-344).  Section  1014(e)  requires  a 
monthly  report  listing  all  budget 
authority  for  the  current  fiscal  year  for 
which,  as  of  the  first  day  of  the  mcmth, 
a  special  message  had  been  transmitted 
to  Congress. 

This  repOTt  gives  the  status,  as  of 
January  1, 1999,  of  the  two  deferrals 
contained  in  the  first  special  message 
for  FY  1999.  The  message  was 


transmitted  to  Congress  on  October  22, 
1998. 

Deferrals  (Attachments  A  and  B) 

As  of  January  1,  1999,  $167.6  million 
in  budget  authority  was  being  deferred 
fi-om  obligation.  Attachment  B  shows 
the  status  of  each  deferral  reported 
during  FY  1999. 

Information  From  Special  Message 

The  special  message  containing 
information  on  the  deferrals  that  are 
covered  by  this  cumulative  report  is 
printed  in  the  edition  of  the  Federal 
Register  cited  below: 

63  FR  63949-50,  Tuesday.  November 

17. 1998 
Jac*b  J.  Lew, 

Director. 
Attachments 

Attachment  A— Status  of  FY  1999 
Deferrals 

pn  millions  of  dollarsj 


Budgetary 
resources 

Deferrals  proposed  by  the 
President  

Routine  Executive  releases 
through  January  1,  1999 
(OMB/ Agency  releases  of  SO) 

167.6 

Overturned  by  the  Congress  .... 

Currently  before  the  Congress 

167.6 

BtLUNQ  COBE  3110-01- 
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BtLUNQ  CODE  3110-01  -C 
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RAILROAD  RETIREMENT  BOARD 

Proposed  Data  Collection  Available  for 
Public  Comment  and 
Recommendations 

summary:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportimity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  will  publish  periodic  summaries 
of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 


automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  RUIA  Claims  Notification 
and  Verification  System.  Section  5(b)  of 
the  Railroad  Unemployment  Insurance 
Act,  as  amended  by  the  Railroad 
Unemployment  Insurance  and 
Retirement  Improvement  Act  of  1988 
(P.L.  100-647),  requires  that  "when  a 
claim  for  benefits  is  filed  with  the 
Railroad  Retirement  Board  (RRB),  the 
RRB  shall  provide  notice  of  such  claim 
to  the  claimant's  base  year  employer  or 
employers  and  afford  such  employer  or 
employers  an  opportunity  to  submit 
information  relevant  to  the  claim  before 
making  an  initial  determination  on  the 
claim."  The  purpose  of  the  claims 
notification  system  is  to  provide  to  each 
unemployment  and  sickness  claimant's 
base  year  employer  or  current  employer, 
notice  of  each  application  and  claim  for 
benefits  under  the  RUIA  and  to  provide 
an  opportunity  for  employers  to  convey 
information  relevant  to  the  proper 
adjudication  of  the  claim.  Railroad 


employers  receive  notice  of  applications 
and  claims  by  one  of  two  options.  The 
first  option,  Form  Letter  ID— 4K  is  a 
computer  generated  form  letter  notice  of 
all  unemployment  applications, 
unemployment  claims  and  sickness 
claims  received  from  employees  of  a 
railroad  company  on  a  particular  day. 
Form  Letters  ID-4K  are  mailed  on  a 
daily  basis  to  officials  designated  by 
railroad  employers.  The  second  option 
is  an  Electronic  Data  Interchange  (EDI) 
version  of  the  Form  Letter  ID-4K  notice. 
EDI  notices  of  application  are 
transmitted  to  participating  railroads  on 
a  daily  basis,  generally  on  the  same  day 
that  applications  are  received.  Railroad 
employers  can  respond  to  RRB  notices 
of  applications  and  claims  manually  by 
mailing  a  completed  ID— 4K  back  to  the 
RRB  or  electronically  via  EDI.  Minor  , 
non-burden  impacting  changes  are  being 
proposed  to  Form  ID-4K. 

Estimate  of  Annual  Respondent  Burden 

The  estimated  annual  respondent 
burden  is  as  follows: 


RRB  messages 

Annual  re- 
sponses 

Time 
(Min) 

Burden 
(Hrs) 

ID-4K  (EDI  version)  „ 

176.400 
75,600 

2 

377 

ID-4K  (manual)  

2,520 

Total  

252,000 

2,897 

^  The  burden  for  the  9  participating  employers  who  transmit  EDI  responses  Is  calculated  at  10  minutes  each  per  day,  251  workdays  a  year  or 
377  total  hours  of  burden. 


Additional  information  or  comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 
Chuck  Mierzwa, 
Clearance  Officer. 
[PR  Doc.  99-1491  Filed  1-21-99;  8:45  am) 

BILUNG  CODE  7905-41-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40936;  File  No.  SR-Phlx- 
98-38] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  the  Assessment  of  a  Fee  on 
Persons  Who  Unsuccessfully  Contest 
an  Options  Ruling  Involving  a  Trading 
Dispute 

lanuary  12,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  August 
26, 1998,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change.  Several 
amendments  were  thereafter  received.' 


'  15  u.S.C.  78s(b)(i). 

2  17CFR240.19b-4. 

>By  letter  dated  August  31,  1998,  the  Exchange 
revised  the  effective  date  of  its  proposal.  See  letter 
from  Linda  S.  Christie,  Counsel,  Phlx,  to  Mandy 
Cohen,  Special  Counsel,  Division  of  Market 


The  proposed  rule  change,  as  amended, 
is  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared 
primarily  by  Phlx.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
&om  interested  persons. 


Regulation  ("Division").  Commission 
("Amendment  No.  1").  Next,  the  Exchange  clarified 
that  the  fee  only  applied  to  frivolous  appeals  of 
option  floor  decisions  and  made  conforming 
changes  to  Rule  124  and  Options  Floor  Procedure 
Advice  F-27.  See  letter  from  Nandita  Yagnik. 
Attorney,  Phlx,  to  Mandy  Cohen,  Sp^ial  Counsel, 
Division,  Commission,  dated  No%rember  18,  1998 
("Amendment  No.  2").  In  its  December  9, 1998 
letter,  the  Exchange  clariHed  that  (a)  the  Options 
Committee  approved  the  changes  made  by 
Amendment  No.  2,  and  (b)  the  amendment  dated 
November  18.  1998,  is  Amendment  No.  2.  In 
addition,  the  Phlx  made  minor  technical  changes  to 
the  rule  language.  See  letter  from  Nandita  Yagnik, 
Attorney,  Phlx,  to  Mandy  Cohen,  Special  Counsel, 
Division,  Commission  ("Amendment  No.  3"). 
Finally,  the  Exchange  made  technical  changes  to  its 
rule  language  and  further  clarified  that  the 
proposed  rule  change  amends  only  Advice  F-27  for 
options  and  not  for  equities.  See  letter  from  Nandita 
Yagnik,  Attorney,  Phlx,  to  Matidy  Cohen.  Special 
Counsel,  Division,  Commission,  dated  December 
23, 1998  ("Amendment  No.  4"). 
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I.  Self-Regulatoiy  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Ruf  e  Change 

The  Exchange  jproposes  to  amend 
Phlx  Rule  124  aiid  Options  Floor 
Procedure  Advioe  F-27,  Floor  Official 
Rulings  ("Advic*  F-27"),  to  assess  a 
$250.00  fee  on  persons  who 
unsuccessfully  ointest  an  options  ruling 
imposed  under  Phlx  Rule  124,  upon  a 
finding  by  a  Rul0  124(d)  review  panel 
("Review  Panel"j),  that  the  appeal  is 
frivolous.* 

n.  Self-Regulatoty  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  fbr,  the  Proposed 
Change 

In  its  filing  wiih  the  Commission,  the 
Exchange  included  statements 
concerning  the  p(urpose  of,  and  basis  for, 
the  proposed  rul0  change  and  discussed 
any  comments  it  i  received  on  the 
proposed  rule  cfajange.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  (n  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections' A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements.5        I 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  fpr,  the  Proposed  Rule 
Change 

1.  Purpose 

Phlx  Rule  124  bid  Advice  F-27 
codify  procedures  respecting  Floor 
Officials  and  certain  rulings  issued  by 
Floor  Officials  oi  the  trading  floor.  The 
Exchange  proposes  to  amend  Phlx  Rule 
124  and  Advice  F-27  to  assess  a  $250.00 
fee  on  persons  who  frivoulsy  contest  an 
options  ruling  under  Rule  124.^  The 
imposition  of  a  f^e  is  proposed  due  to 
the  increased  nuinber  of  appeals  filed  by 
Exchange  members  who  trade  on  the 
Phlx  options  floqr.  Floor  Officials  have 
expressed  concern  regarding  appeals, 
and  the  Exchange  believes  that  the 
possibility  of  paying  a  fee  might 


*  See  Amendment  ito.  2,  Supia  note  3. 

'The  Commission  |as  modifled  the  text  of  the 
summaries  prepared  |y  the  Exchange. 

"Pursuant  to  Rule  ^24(d).  Option  Floor  Official 
rulings  are  reviewable  by  a  minimum  of  three 
members  of  the  Sub-Qommittee  on  Rules  and 
Rulings,  a  sub-commltee  of  the  standing 
conunittee,  which  shall  be  empowered  to  review 
such  rulings,  or  the  Cliairperson  of  the  standing 
committee  (or  his  designee)  if  three  Sub-Committee 
members  cannot  be  promptly  convened.  This 
constitutes  a  Review  Panel  for  Floor  Officials 
rulings.  Floor  Official  rulings  may  be  sustained, 
overturned  or  modified  by  a  majority  vote  of  the 
Review  Panel  members  present.  Decisions  of  the 
Review  Panel  will  be  Considered  final  decisions  of 
a  standing  floor  conunittee  and  may  be  appealed  to 
the  Exchange's  Board  of  Governors  pursuant  to 
Exchange  By-Law  Article  XI.  See  Amendment  No. 
2.  supra  note  3. 


discourage  members  from  making 
fiivolous  appeals  of  floor  rulings.  The 
fee  will  only  apply  to  the  options  floor, 
since  trading  disputes  more  frequently 
arise  from  the  options  floor  than  from 
the  equity  or  foreign  currency  options 
floors.^  It  should  help  Floor  Officials 
resolve  non-disciplinary  trading 
situations  promptly.^ 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act^  in 
general,  and  in  particular,  with  Section 
6(b)(5), ^o  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  prevent  fraudulent  and 
manipulative  acts  and  practices  and 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  by 
discouraging  unwarranted  appeals  and 
thereby  providing  swifter  access  to  the 
appeals  process.  Additionally,  the 
proposal  is  consistent  with  Section 
6(b)(4)  1^  in  that  it  provides  for  the 
equitable  allocation  of  a  reasonable  fee 
among  those  persons  who 
unsuccessfully  contest  an  options 
ruling. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Conmiission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
lohger  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Phlx  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or, 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


'  See  Amendment  No.  2,  supra  note  3. 

"This  proposal  does  not  affect  citations  related  to 
floor  procedure  advices,  which  are  appealable 
under  Rule  970,  nor  order  and  decorum  violations, 
which  are  appealable  under  Rule  60. 

»15L'.S.C.  78f. 

«>15U.S.C7af[v)(5). 

'M5U.S.C7««[bX4). 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  foregoing  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-98-38 
and  should  be  submitted  by  February 
12,  1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  piorsuant  to  delegated 
authority.  12 

Margaret  H.  McFarland 

Deputy  Secretary. 

[PR  Doc.  99-1397  Filed  1-21-99  8:45  am] 

BILUNQ  CODE  W1(M)1-M 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 
DATES:  Comments  should  be  submitted 
within  60  days  of  this  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  B.  Rich,  Management  Analyst, 
Small  Business  Administration,  409  3rd 
Street,  S.  W.,  Suite  5000,  Washington, 
D.  C.  20416.  Phone  Number:  202-205- 
6629. 
SUPPLEMENTARY  INFORMATION: 

Title:  "Nomination  for  the  Small 
Business  Prime  Contractor  of  the  Year 


"17  CFR  200.30-3(81(12). 
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Award,  Nomination  for  the  Small 
Business  Subcontractor  of  the  Year." 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Form  No's:  883  and  1375. 

Description  of  Respondents:  Small 
Businesses. 

Annual  Responses:  369. 

Annual  Burden:  1,476. 

Comments:  Send  all  comments 
regarding  this  information  collection  to, 
Susan  Monge,  Procurement  Analyst, 
Office  Prime  Contracts  Assistant,  Small 
Business  Administration,  409  3rd  Street 
S.W.,  Suite  8800,  Washington,  D.C. 
20416.  Phone  No:202-205-7316. 

Send  comments  regarding  whether 
this  information  collection  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  acciuacy  of 
biu'den  estimate,  in  addition  to  ways  to 
minimize  this  estimate,  and  ways  to 
enhance  the  quality. 

Title:  "Small  Business  Investment 
Company  (SBIC)  Leverage  Application 
Forms  and  Documents,"  Leverage 
Application  Kits-Section  301  (c)  and 
301(d). 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Form  No's:  25,  26,  27,  28,  33,  34, 
444C,  444D,  1022, 1022A,  1022B, 
1022C, 1065. 

Description  of  Respondents:  Small 
Business  Investment  Companies. 

Annual  Responses:  150. 

Annual  Burden:  600. 

Comments:  Send  all  comments 
regarding  this  information  collection  to, 
Johnny  Kits,  Financial  Analyst,  Office  of 
Chief  Administrative  Officer,  Small 
Business  Administration,  409  3rd  Street 
S.W.,  Suite  6300,  Washington,  D.C. 
20416.  Phone  No:202-205-7587. 

Send  comments  regarding  whether 
this  information  collection  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  accuracy  of 
burden  estimate,  in  addition  to  ways  to 
minimize  this  estimate,  and  ways  to 
enhance  the  quality. 
Jacqueline  K.  White, 

Chief  Administrative  Information  Branch. 
[FR  Doc.  99-1450  Filed  1-21-99;  8:45  am] 

BILUNG  CODE  802S-01-P 


DEPARTMENT  OF  STATE 

Bureau  of  Political-Military  Affairs 
[Public  Notice  2931] 

Proposed  Information  Collections: 
Prior  Approval  for  Brokering  Activity; 
Broltering  Activity  Reports 

AGENCY:  Department  of  State. 
ACTION:  60-Day  notice  of  proposed 
information  collection. 


summary:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (0MB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  0MB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposals 
submitted  to  0MB  pursuant  to  22  C.F.R. 
Part  129: 

1.  Type  of  Request:  Existing  collection 
without  an  OMB  control  number. 

Originating  Office:  Bureau  of 
Political-Military  Affairs,  Office  of 
Defense  Trade  Controls,  PM/DTC. 

Title  of  Information  Collection:  Prior 
Approval  for  Brokering  Activity 
pursuant  to  22  C.F.R.  §  129.7. 

Frequency:  On  occasion. 

Form  Number:  None. 

Respondents:  Business  organizations. 

Estimated  Number  of  Respondents: 
500. 

Average  Hours  Per  Response:  2  hours. 

Total  Estimated  Burden:  2,000  hours. 

(Total  Estimated  Burden  based  on 
number  of  forms  received  per  vear.) 

2.  Type  of  Request:  Existing  collection 
without  an  OMB  control  number. 

Originating  Office:  Bureau  of 
Pohtical-Military  Affairs,  Office  of 
Defense  Trade  Controls,  PM/DTC. 

Title  of  Information  Collection: 
Brokering  Activity  Reports  pursuant  to 
22  C.F.R.  §  129.9. 

Frequency:  Annual. 

Form  Number:  None. 

Respondents:  Business  organizations. 

Estimated  Number  of  Respondents: 
500, 

Average  Hours  Per  Response:  2  hours. 

Total  Estimated  Burden:  4,000  hours. 

(Total  Estimated  Burden  based  on 
number  of  forms  received  per  year.) 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  ADtMTIONAL  INFORMATION: 
Public  comments,  or  requests  for 


additional  information  regarding  the 
collection  listed  in  this  notice  should  be 
directed  to  the  Director,  Office  of 
Defense  Trade  Controls,  Bureau  of 
Political-Military  Affairs,  SA-6,  Room 
200,  U.S.  Department  of  State, 
Washington,  D.C.  20522-0602  (703) 
875-6644. 

Dated:  December  22, 1998. 
John  P.  Barker, 

Deputy  Assistant  Secretary  for  Export 
Controls,  Bureau  of  Political-Military  Affairs. 
[FR  Doc.  99-1474  Filed  1-21-99;  8:45  am) 
BILUNQ  CODE  4710-2$-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Air  Carrier 
Operations 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advice  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  air  carrier 
operations  issues. 
DATES:  The  meeting  will  be  held  on 
February  3,  1999,  at  1:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Department  of  Transportation 
Building  (Nassif  Bldg.).  Room  4342,  400 
Seventh  Street,  SW.,  Washington,  DC, 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Williams,  Office  of  Rulemaking, 
800  Independence  Avenue,  SW, 
Washington.  DC  20591,  telephone  (202) 
267-9685. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C.  App  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to  be 
held  on  February  3,  1998.  The  agenda 
for  this  meeting  will  include  final 
proposals  from  the  Reserve  Duty/Rest 
Requirements  Working  Group,  and 
status  reports  on  the  Airplane 
Performance  Working  Group  and  the 
All- Weather  Operations  Working  Group. 
Attendance  is  open  to  the  interested 
public  but  may  be  limited  by  the  space 
available.  The  Members  of  the  public 
must  make  arrangements  in  advance  to 
present  oral  statements  at  the  meeting  or 
may  present  written  statfements  to  the 
committee  at  any  time.  Arrangements 
may  be  made  by  contracting  the  person 
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Jisted  under  tha  heading  FOR  FURTHER 
INFORMATION  COifTACT. 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  li  stening  device,  if 
requested  10  ca  endar  days  before  the 
meeting. 

Issued  in  Wash  ngton,  DC,  on  January  19, 
1999. 
Quentin  J.  Smith,  Jr., 

Assistant  Executive  Director  for  Air  Carrier 

Operations,  Aviation  Rulemaking  Advisory 

Committee. 

[FR  Doc.  99-1499 


BILUNO  COOE  4S10-  3-M 


Filed  1-21-99;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  188; 
Minimum  Aviation  System 
Performance  Standard  for  High 
Frequency  Dat4  Link 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisoiy  Committee  Act  (P.L. 
92-463,  5  U.S.d,  Appendix  2),  notice  is 
hereby  given  fo}  the  RTCA  Special 
Committee  188  meeting  to  be  held 
February  9-12, 1999,  starting  at  9  a.m. 
each  day.  The  i^eeting  will  be  held  at 
RTCA,  Inc.,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington  DC  20036. 

The  agenda  v|ill  include:  February  9- 
10,  (1)  WorkinglGroup  (WG)  2, 
Minimum  Opeiptional  Performance 
Standards;  Febiiuary  10-11  (starting  at 
1:00  p.m.  on  February  10);  (2)  WG-1, 
Minimum  Aviaiion  System  Performance 
Standards;  February  12,  Plenary 
Session;  (3)  Review  Summary  of 
October  WG-1  Meeting;  (4)  Review  of 
WG-1  Status;  ($)  Review  of  WG-2 
Status;  (6)  Review  Activities  of  the 
Standards  Groups;  (7)  Open  Discussion; 

(8)  Confirm  Datps  for  Future  Meetings; 

(9)  Closing. 

Attendance  \i  open  to  the  interested 
public  but  limi^d  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington.  DC 
20036;  (202)  83p-9339  (phone);  (202) 
833-9434  (fax)5  or  http://www.rtca.org 
(web  site).         ' 

Members  of  t  le  public  may  present  a 
written  statemejnt  to  the  committee  at 
any  time. 


Issued  in  Washington,  DC,  on  January  14, 
1999. 

Janice  L.  Peters, 
Designated  Official. 
(FR  Doc.  99-1503  Filed  1-21-99;  8:45  am] 

BILUNG  CODE  4910-1»-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
to  Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  Bradley 
International  Airport,  Windsor  Locks, 
Connecticut 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  firom  a 
Passenger  Facility  Charge  at  Bradley 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
.  Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  February  22,  1999. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airport  Division,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Robert 
Juliaho,  A.A.E.,  Bureau  Chief,  State  of 
Connecticut,  Department  of 
Transportation,  Bureau  of  Aviation  and 
Ports  at  the  following  address:  2800 
Beriin  Turnpike,  P.O.  Box  317546, 
Newington,  CT.  06131-7546. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  the  State  of 
Connecticut  under  section  158.23  of 
Part  158  of  the  Federal  Aviation 
Regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Priscilla  A.  Scott,  PFC  Program 
Manager,  Federal  Aviation 
Administration,  Airports  Division,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803,  (781) 


238-7614.  The  application  may  be 
reviewed  in  person  at  16  New  England 
Executive  Park,  Burlington, 
Massachusetts. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  Passenger  Facility 
Charge  (PFC)  at  Bradley  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

On  January  5, 1999,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  State  of  Connecticut  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158  of  the  Federal  Aviation  Regulations. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  April  5,  1999. 

The  following  is  a  brief  overview  of 
the  use  application. 

PFC  Project  #:99-08-U-00-BDL. 

Level  of  the  proposed  PFC:  $3.00. 

Charge  effective  date:  September  1, 
1997. 

Estimated  charge  expiration  date: 
January  1. 1999. 

Estimated  total  net  PFC  revenue: 
$14,360,000. 

Brief  description  of  projects: 
Construction  of  New  Fire  Station, 
Construction  of  Glycol  Recovery 
Facility. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  On  demand 
Air  Taxii'Commercial  Operators  (ATCO). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Connecticut 
niepartment  of  Transportation  Building, 
2800  Berlin  Turnpike,  Newington, 
Connecticut  06131-7546. 

Issued  in  Burlington,  Massachusetts  on 
January  8, 1999. 
Vincent  A.  Scarano, 

Manager.  Airports  Division,  New  England 
Region. 
[FR  Doc.  99-1502  Filed  1-21-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket:  RSPA-98-4957;  Notice  1] 

Notice  of  Request  for  Extension  of 
Existing  Information  Collection 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
action:  Notice  and  request  for 
comments. 

FOR  FURTHEM  INFOMMATION  CONTACT: 
Marvin  Fell.  (202)  366-6205,  to  ask 
questions  about  this  notice,  or  write  by 
e-mail  to  marvin.fell@rspa.dot.gov. 
SUMMARY:  This  notice  requests  public 
participation  in  the  Office  of 
Management  and  Budget  (OMB) 
approval  process  for  the  extension  an 
existing  RSPA  information  collection. 
RSPA's  infcHmation  collection  concerns 
a  pipeline  safiety  regulation  that  requires 
gas  service  line  operators  who  do  not 
maintain  certain  customer  piping  to 
notify  the  customers  of  the  need  to 
maintain  the  piping. 
DATES:  Conunents  on  this  notice  must  be 
received  by  March  23, 1999  to  be 
assured  of  consideration. 
ADDRESSES:  Interested  pwsons  are 
invited  to  send  comments  to  the  Dockets 
Facility,  U.S.  Department  of 
Transportation,  Plaza  401,  400  Seventh 
St.,  SW,  Washington,  D.C.,  20590. 
Please  identify  the  docket  and  notice 
nimibers  shown  in  the  heading  of  this 
notice. 
SUPPLEMENTARY  INFORMATION: 

Title:  Customer-Owned  Service  Lines. 

Type  of  Request:  Existing  informaticMi 
collection. 

Abstract:  RSPA  pipeline  safety 
regulation  49  CFR  192.16  requires 
operators  of  gas  service  lines  who  do  not 
maintain  buried  customer  piping  up  to 
building  wails  or  certain  other  locations 
to  notify  their  customers  of  the  need  to 
maintain  that  piping.  Ck)ngress  directed 
DOT  to  take  this  action  in  response  to 
service  line  accidents.  By  advising 
customers  of  the  need  to  maintciin  their 
buried  gas  piping,  the  notices  may 
reduce  the  risk  of  future  accidents. 

Each  operator  must  make  the 
following  records  available  for 
inspection  by  RSPA  or  a  State  agency 
participating  in  the  Federal  pipeline 
safety  program  at  49  U.S.C.  60105  or 
60106:  (1)  a  copy  of  the  notice  currently 
in  use;  and  (2)  evidence  that  notices 
have  been  sent  to  customers  within  the 
previous  3  years. 

Estimate  of  Burden:  Minimal. 

Respondents:  Gas  transmission  and 
distribution  operators. 


Estimated  Number  of  Respondents: 
1.590. 

Estimated  Number  of  Responses  per 
Respondent:  350. 

Estimated  Total  Annual  Burden  on 
Respondents:  9,167  hours. 

Comments  are  invited  on:  (a)  the  need 
for  the  proposed  collection  of 
information  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quaUty,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques. 

All  timely  written  comments  to  this 
notice  will  be  summarized  and  included 
in  the  request  for  OMB  approval.  All 
comments  will  also  be  available  to  the 
public  in  the  docket. 

Issued  in  Washington.  DC  on  January  11. 
1999. 
Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
IFR  Doc.  99-1454  Filed  1-21-99;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Financial  Crimes  Enforcement 
Network 

Proposed  CoHection;  Comment 
Request 

AGENCY:  Financial  Crimes  Enforcement 

Network.  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury  ("Treasury"),  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportimity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Financial 
Crimes  Enforcement  Network 
("FinCEN")  is  soliciting  comments 
concerning  a  new  form,  "Designation  of 
Exempt  Person,"  for  use  by  banks  and 
other  depository  institutions  ("banks") 
in  designating  their  eligible  customers 
as  exempt  from  the  requirement  that 
banks  report  to  Treasury  customer 


transactions  in  currency  in  excess  of 
$10,000. 

DATES:  Written  comments  should  be 
received  on  or  before  March  23,  1999  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to:  Office  of  Chief  Counsel,  Financial 
Crimes  Enforcement  Network, 
Department  of  the  Treasury,  Suite  200, 
2070  Chain  Bridge  Road,  Vienna,  VA 
22182-2536,  Attention:  PRA 
Comments — Designation  of  Exempt 
Person.  Conunents  also  may  be 
submitted  by  electronic  mail  to  the 
following  Internet  address: 
"regcomments@fincen.treas.gov"  with 
the  caption  in  the  body  of  the  text. 
"Attention:  PRA  Comments- 
Designation  of  Exempt  Person." 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  informaticm 
should  be  directed  to  Charles  Klingman, 
Financial  Institutions  Policy  Specialist, 
FinCEN,  at  (703)  905-3602,  or  Eileen 
Dolan,  FinCEN,  at  (703)  905-3618.  A 
copy  of  the  form  may  be  obtained 
through  the  Internet  at  http:// 
www.treas.gov/fincen. 
SUPPLEMENTARY  INFORMATION: 

Title:  Designation  of  Exempt  Person. 

OMB  Number:  1506-0012. 

Form  Number:  TD  F  90-22.53. 

Abstract:  The  Bank  Secrecy  Act, 
Titles  I  and  n  of  Pub.  L.  91-508.  as 
amended,  codified  at  12  U.S.C.  1829b, 
12  U.S.C.  1951-1959,  and  31  U.S.C. 
5311-5330,  authorizes  the  Secretary  of 
the  Treasury,  inter  alia,  to  issue 
regulations  requiring  records  and 
reports  that  are  determined  to  have  a 
high  degree  of  usefulness  in  criminal, 
tax,  and  regulatory  matters.  Regulations 
implementing  Title  11  of  the  Baink 
Secrecy  Act  (codified  at  31  U.S.C.  5311- 
5330)  appear  at  31  CFR  part  103.  The 
authority  of  the  Secretary  to  administer 
Title  n  of  the  Bank  Secrecy  Act  has  been 
delegated  to  the  Director  of  FinCEN. 

The  reporting  by  financial  institutions 
of  transactions  in  currency  in  excess  of 
$10,000  has  long  been  a  major 
component  of  the  Department  of  the 
Treasury's  implementation  of  the  Bank 
Secrecy  Act.  The  reporting  requirement 
is  imposed  by  31  CFR  103.22.  a  rule 
issued  under  the  broad  authority 
granted  to  the  Secretary  of  the  Treasury 
by  31  U.S.C.  5313(a)  to  require  reports 
of  domestic  coins  and  currency 
transactions. 

The  Money  Laundering  Suppression 
Act  of  1994,  Title  IV  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  (Pub.  L. 
103-325)  amended  31  U.S  C.  5313.  The 
statutory  amendments  mandate 
exemptions  from  currency  transaction 
reporting  in  the  case  of  customers  that 
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are  other  banks,  certain  governmental 
entities,  or  businpsses  for  which 
reporting  would  Iserve  little  or  no  law 
enforcement  purpose.  The  amendments 
also  authorize  THeasury  to  exempt 
certain  other  businesses. 

On  September  8, 1997,  and  September 
21,  1998,  Treasuiy  issued  final  rules 
regarding  these  ^atutory  amendments 
(62  PR  47141  ani  63  FR  50147, 
respectively).  Thp  final  rules  reform  and 
simplify  the  process  by  which  banks 
may  exempt  eligible  customers. 

Under  the  simplified  procedures  of 
the  new  rules,  a  key  requirement  is  a 
"designation"  sent  to  the  Treasury 
indicating  that  a  Icustomer  will  be 
treated  by  the  batik  as  an  exempt 
person,  so  that  np  further  currency 
transaction  reports  will  be  filed  on  the 
customer's  cash  transactions  exceeding 
SIO.OOO.  As  f)art  of  the  simplification 
process,  Treasur^  is  issuing  a  new  form 
specifically  for  roaking  that  designation. 
This  dedicated-use  form  will  be  easier 
to  use  than  the  current  procedure, 
which  requires  blanks  to  complete 
certain  entries  oi  the  cxurency 
transaction  repoit  itself.  The  dedicated- 
use  form  will  also  enable  Treasury  to 
develop  procedif^s  for  the  magnetic 
media  filing  of  exemptions. 

The  information  collected  on  the  new 
form.  Designation  of  Exempt  Person,  TD 
F  90-22.53  is  reauired  to  exempt  bank 
customers  from  currency  transaction 
reporting.  The  information  is  used  to 
help  determine  whether  a  bank  has 
properly  exempted  its  customers.  The 
collection  of  information  is  mandatory. 

Type  of  Review ■  New  information 
collection. 

Affected  Publi^:  Business  or  other  for- 
profit  institutionk. 

Estimated  Number  of  Respondents: 
19,000. 

Estimated  Total  Annual  Responses: 
250.000.  I 

Estimated  Tot^  Annual  Burden 
Hours:  Reporting  average  of  10  minutes 
per  response;  recordkeeping  average  of 
1  hour  per  respotise.  Estimated  total 
annual  burden  hours:  Reporting  burden 
of  41,667  hours;  (recordkeeping  burden 
of  250.000  hour^,  for  an  estimated 
combined  total  qf  291,667  hours. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  coUedtion  of  information 
displays  a  valid  DMB  control  number. 
Records  required  to  be  retained  under 
the  Bank  Secreci  Act  must  be  retained 
for  five  years,  d  nerally,  information 
collected  pursua  nt  to  the  Bank  Secrecy 
Act  is  confidential,  but  may  be  shared 
as  provided  by  law  with  regulatory  and 
law  enforcemeni  authorities. 


Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  January  13, 1999. 
William  F.  Baity, 

Acting  Director.  Financial  Crimes 

Enforcement  Network. 

IFR  Doc.  99-1485  Filed  1-21-99;  8:45  ami 

BILUNG  CODE  4820-03-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Announcement  Concerning  Y2K 
Compliance 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  General  notice. 

SUMMARY:  Customs  computer  systems 
have  been  modified  to  ensure  that  they 
are  Y2K  compliant — meaning  that 
Customs  computer  program  systems 
will  process  data  entered  for  the  year 
2000  as  2000  and  not  as  the  year  1900. 
This  notice  announces  Customs  plan  to 
allow  members  of  the  trade  with 
electronic  filing  capabilities  that  are 
approved  to  interface  with  Customs 
through  Customs  automated  systems 
and  that  can  meet  certain  operational 
requirements  to  transmit  trial  data  to 
establish  if  their  computer  software 
applications  will  interface  properly  with 
Customs  Y2K  compliant  systems.  The 
purpose  of  these  compliance  trials  is  to 
provide  an  opportunity  for  the  trade 
community  to  assess  their  computer 
applications'  Y2K  readiness  and  raise 
the  confidence  level  of  the  trade 
community  in  Customs  Y2k  renovated 
systems. 

This  notice  invites  comments 
concerning  any  aspect  of  this  exercise 
and  informs  interested  members  of  the 
trade  community  of  the  operational 


requirements  for  voluntary  participation 
in  the  exercise. 

DATES:  The  compliance  trials  will 
commence  no  earlier  than  February  1, 
1999  and  will  run  for  approximately 
four  months.  Any  electronic  filer 
interested  in  participating  should 
contact  their  Customs  or  Census  client 
representative  on  or  before  February  1, 
1999. 

ADDRESSES:  Written  comments 
regarding  this  notice  and/or  requests  to 
participate  in  these  trials  should  be 
addressed  to  the  Chief,  Trade  Support 
Branch,  U.  S.  Customs  Service,  7501 
Boston  Blvd.,  #211.  Springfield.  VA 
22153. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  in  general,  contact  your 
Customs  or  Census  client  representative. 
For  carriers  filing  in  the  Advance 
Passenger  Information  System  (APIS), 
contact  the  APIS  Technical  coordinator, 
Charles  Fife  (703)  921-5816;  Fax  (703) 
921-5901. 

SUPPLEMENTARY  INFOMNATION: 
Background 

Because  of  a  decision  made  at  the 
dawn  of  the  computer  age  to  save  scarce 
computer  memory  by  giving  all  dates  a 
two-digit  field  in  the  belief  that  those 
early  computers  would  be  replaced  by 
the  year  2000,  computer  systems 
worldwide  may  malfunction  or  produce 
inaccurate  information  on  January  1, 
2000.  The  reason  these  computer 
systems  may  malfunction  is  that  the 
computers  may  misinterpret  data 
entered  for  the  year  2000  (  "00")  as 
1900,  rather  than  2000.  This  problem  is 
frequently  referred  to  as  the  Y2K  (for 
Year  2000)  problem.  Unless  corrected, 
such  failures  will  have  a  costly 
widespread  impact  on  federal,  state,  and 
local  governments,  foreign  governments, 
and  private  sector  organizations.  All 
sectors  of  the  economy,  many  of  which 
provide  goods  and  services  that  are  vital 
to  the  nation's  health  and  well  being, 
are  at  risk,  including: 
telecommunications;  public  utilities; 
transportation;  banking  and  finance; 
commerce  and  small  business;  national 
defense;  government  revenue  collection 
and  benefit  payments;  and  health, 
safety,  and  emergency  services. 
Moreover,  a  Y2K  problem  in  one  sector 
may  cascade  to  others  due  to  the  many 
interdependences  and  linkages  among 
them. 

The  various  Customs  automated 
interfaces  that  may  be  affected  by  the 
Y2K  problem  include,  the  Automated 
Broker  Interface,  the  Automated 
Manifest  System,  the  Automated 
Commercial  Environment,  the  Advance 
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Passenger  Information  System  (APIS) 
and  the  Automated  Export  System. 

On  February  4. 1998,  the  President 
issued  Executive  Order  13073  (63  FR 
6467;  3  CFR  1998  Compilation  _;  34 
Weekly  Comp.Pres.Doc.  198)  concerning 
Year  2000  Conversion.  That  Order 
directed,  in  part,  that  executive  branch 
agencies: 

(1)  Assure  that  no  critical  Federal 
program  experiences  disruption  because 
oftheYZK  problem; 

(2)  Assist  and  cooperate  with  State, 
local,  and  tribal  governments  to  address 
the  Y2K  problem  where  those 
governments  depend  on  Federal 
information  or  information  technology 
or  the  Federal  Government  is  dependent 
on  those  governments  to  perform  critical 
missions;  and 

(3)  Cooperate  with  the  private  sector 
operators  of  critical  national  and  local 
systems,  including  the  banking  and 
financial,  the  telecommunications,  the 
public  health,  the  transportation,  and 
the  electronic  power  generation 
systems,  in  addressing  the  Y2K 
problem. 

This  notice  addresses  the  third  of 
these  concerns  and  seeks  to  allow  those 
members  of  the  trade  community  with 
electronic  filing  capabilities  that  are 
approved  to  interface  with  Customs 
through  Customs  automated  systems 
and  that  can  meet  the  operational 
requirements  specified  below  to 
transmit  trial  data  to  estabUsh  if  their 
computer  software  applications  will 
interface  with  Customs  computers 
regarding  recognition  of  the  year  2000. 
These  trials  should  raise  the  confidence 
level  of  the  trade  community  in 
Customs  Year  2000  renovated  systems. 

Trial  Design/Plan 

Initially,  this  exercise  will  occur  in 
cycles,  with  one  week  "on"  and  one 
week  "ofr*.  for  a  six  week  period  of 
time.  Dm-ing  each  cycle,  a  specific  date 
will  be  pre-identified  as  the  "systems 
date".  For  example,  on  Monday  the 
system  clock  would  be  set  to  12/31/99; 
the  following  Tuesday  the  system  clock 
would  be  set  to  01/01/00,  etc.,  until  the 
prescribed  dates  have  been  utilized  and 
processed.  The  plan  will  simultaneously 
execute  similar  applications  with 
similar  communication  protocols  and 
configurations  together. 

Participation  Requirements 

This  notice  requests  volunteers.  In 
order  to  participate  in  these  Y2K  trials, 
the  electronic  filer  must  be  currently 
approved  (deemed  operational)  to 
interface  through  Customs  automated 
systems.  The  filer  must  also  be  able  to 
perform  the  following  types  of  actions: 


(1)  Advance  his  computer  systems' 
internal  clock  to  conform  to  the  adjusted 
systems  date  in  the  Customs  Y2K  test 
environment; 

(2)  Utilize  preestablished  test  data 
that  will  accommodate  futuristic  date 
validations  in  order  to  accurately 
process  with  Customs  test  system.  The 
dates  within  this  test  data  must  be 
modified  by  the  participant  on  each  day 
of  the  exercise.  In  the  case  of  the  APIS 
however,  participants  will  be  required 
to  utilize  test  data  with  preestablished 
dates;  and 

(3)  Utilize  special  "dial-up"  phone 
lines. 

It  is  noted  that  participants 
connecting  through  other  mediums  such 
as  dedicated  lines.  Value  Added 
Networks  (VANs),  etc.,  will  be  carefully 
supported  to  coordinate  connectivity 
issues.  Other  unique  system 
requirements  may  be  necessary  to 
support  this  effort.  These  will  be 
identified  with  participants  and 
coordinated  accordingly. 

It  should  be  noted  mat  participation 
in  these  trials  will  not  permit  Customs 
to  certify  the  trading  partner's  system 
for  Y2K  compliancy. 

Interested  members  of  the  trade 
community  wishing  to  participate  in 
these  Y2K  trials  or  wishing  to  submit 
comments  before  the  date  of  these  trials 
should  contact  their  Customs  or  Census 
client  representative  or  APIS 
coordinator  as  indicated  at  the  front  of 
this  document. 

Dated:  January  19, 1999. 
S.W.  Hall, 

Assistant  Commissioner,  Office  of 
Information  and  Technology. 

[FR  Doc.  99-1461  Filed  1-21-99;  8:45  am) 

BILUNQ  COOe  4820-02-P 


INFORMATION  AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "Diego 
Rivera:  Art  and  Revolution" 

AGENCY:  United  States  Information 

Agency. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27.  1978  (43  FR  133359,  March  29, 
1978),  and  Delegation  Order  No.  85-5  of 
June  27  1985  (50  FR  27393,  July  2, 
1985).  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit, 
"Diego  Rivera:  Art  and  Revolution," 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 


United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  Cleveland  Museum 
of  Art,  Cleveland,  Ohio,  from  on  or 
about  February  14,  1999,  through  on  or 
about  May  2, 1999,  and  the  Los  Angeles 
County  Museum,  Los  Angeles, 
California,  from  on  or  about  May  30, 
1999,  through  on  or  about  August  16, 
1999,  and  the  Museum  of  Fine  Arts, 
Houston,  Texas,  from  on  or  about 
September  19,  1999,  through  on  or 
about  November  28,  1999,  is  in  the 
national  interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Epstein,  Assistant  General 
Counsel,  Office  of  the  General  Counsel. 
202/619-6981.  and  the  address  is  Room 
700,  U.S.  Information  Agency,  301  4th 
Street,  SW,  Washington,  DC  20547- 
0001. 

Dated:  January  IS,  1999 
Les  Jin, 

General  Counsel. 
[FR  Doc.  99-1467  Filed  1-21-99;  8:45  am) 

BILUNO  CODE  ttSO-OI-M 


UNITED  STATES  INFORMATION 
AGENCY 

Hubert  H.  Humphrey  Fellowship 
Program  Washington  Seminar; 
Request  for  Proposals 

SUMMARY:  The  Office  of  Academic 
Programs  of  the  United  States 
Information  Agency's  Bureau  of   • 
Educational  and  Cultural  Affairs 
announces  an  open  competition  to 
administer  the  Hubert  H.  Humphrey 
Fellowship  Program  Washington 
Seminar.  Washington-based  public  and 
private  non-profit  organizations  meeting 
the  provisions  described  in  IRS 
regulation  26  CFR  1.501(c)  may  submit 
proposals  to  assist  USIA  with  the 
planning  and  implementation  of  a 
seminar  lasting  up  to  five  days  for 
approximately  132  mid-career 
professionals  from  developing  countries 
and  selected  Eastern  European 
countries.  The  seminar  will  take  place 
in  the  first  half  of  November,  1999 
(please  see  seminar  date  details  below). 

Program  Information 

Overview  The  Hubert  H.  Humphrey 
Fellowship  Program  provides  a  year  of 
non-degree,  graduate  level  study  and 
related  professional  experiences  to  mid- 
level  professionals  from  developing 
countries  and  selected  Eastern  European 
countries.  Fellowships  are  granted 
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competitively  to  public  and  private 
sector  candidate!  with  a  commitment  to 
public  service  injthe  fields  of  natural 
resources/environmental  management, 
public  policy  analysis/public 
administration,  aconomic  development, 
agricultural  devetlopment/economics, 
finance/banking,  human  resource 
management/ per  jonnel,  urban  and 
regional  plannini ;,  public  health  policy/ 
management,  tec  inology  policy/ 
management,  educational  planning,  and 
communications 'journalism.  Fellows 
are  placed  by  pre  fessional  field  in 
groups  of  seven  1 3  15  at  one  of  11 
participating  host  universities  around 
the  country.  Felli  )ws  are  nominated  for 
the  program  by  L  SIA  overseas  posts  or 
Fulbright  commi  ssions  based  on  their 
potential  for  national  leadership, 
commitment  to  plublic  service,  and 
professional  and  academic 
qualifications.  By  providing  these  future 
leaders  with  exposure  to  U.S.  society, 
and  to  current  UiS.  approaches  to  the 
fields  in  which  tiey  work,  the  program 
provides  a  basis  lor  establishing  lasting 
ties  among  U.S.  qitizens  and  their 
professional  counterparts  in  other 
countries.  j 

The  objectives  of  the  workshop  are  to: 

•  Enhance  fellows'  leadership  skills 
through  understalnding  of  U.S.  social, 
cultural,  and  political  processes  and 
institutions,  inclnding  the  unique 
political  environment  of  Washington, 
D.C. 

•  Emphasize  c  pportunities  for 
regional  and  prol  essional  networking 
among  fellows  ar  d  with  U.S.  colleagues. 

Guidelines:  Non-profit  organizations 
with  key  progran  i  staff  based  in  the 
Washington,  D.C  metropolitan  area  and 
available  for  freq  jent  meetings  with 
USIA  staff  are  in'  ited  to  submit 
proposals.  Organ  zations  also  must  have 
experience  in  conference  management, 
professional  excl  anges,  and 
international  exc  langes.  Only 
organizations  with  at  least  four  years  of 
experience  in  int  smational  exchange 
activities  are  elig  ble  to  apply  for  this 
award.  The  grant  period  should  begin 
on  August  1, 199 )  and  conclude  on  May 
31,  2000.  The  seriinar  will 
accommodate  ap  }roximately  132 
participants,  in  a  Idition  to  USIA  and 
other  staff. 

There  are  two  ( tptions  for  conference 
dates:  October  31 -November  5  and 
November  14-19  1999.  Organizations 
may  choose  their  preferred  set  of  dates 
according  to  cost  effectiveness  and 
project  feasibilit> . 

The  recipient  c  rganization  will  be 
responsible  for  n  ost  arrangements 
associated  with  tiiis  seminar.  These 
include  organiziiig  a  coherent  schedule 
of  activities,  mak  ing  lodging  and 


transportation  arrangements  for 
participants,  preparing  all  necessary 
support  materials,  working  with 
Humphrey  Fellowship  Coordinators  at 
host  universities  and  HE  staff  to  achieve 
maximum  workshop  effectiveness, 
conducting  a  final  evaluation,  and  other 
details  which  are  outlined  in  the 
solicitation  package.  Drafts  of  all  printed 
materials  developed  for  the  seminar 
should  be  submitted  to  the  Agency  for 
review  and  approval.  All  official' 
documents  should  highlight  the  U.S. 
Government's  role  as  program  director 
and  funding  source.  Please  refer  to 
program  guidelines  in  the  solicitation 
package  for  further  details. 

Budget  Guidelines:  The  award  for  this 
seminar  may  not  exceed  $165,000,  and 
cost  sharing  is  strongly  encouraged. 
Applicants  must  submit  a 
comprehensive,  line-item  budget  for  the 
entire  seminar.  There  must  be  a 
summary  budget,  as  well  as  separate 
sub-budgets  for  administrative  and 
program  costs.  Applicants  may  provide 
additional  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
to  provide  clarification.  Please  refer  to 
the  solicitation  package  for  complete 
budget  guidelines  and  formatting 
instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  USIA  concerning 
this  RFP  should  reference  the  above  title 
and  number  E/ASU-99-09. 
FOR  FURTHER  INFORMATION,  CONTACT:  The 
Specialized  Programs  Branch,  E/ASU, 
Room  349,  U.S.  Information  Agency, 
301  4th  Street,  SW.,  Washington,  DC 
20547.  telephone:  202-619-5289  and 
fax  number:  202-401-1433.  Applicants 
may  also  send  a  message  via  Internet  to 
lrieder@usia.gov  to  request  a 
Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  USIA  Senior 
Program  Officer  Leigh  Rieder  on  all 
other  inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed.  Agency 
staff  may  not  discuss  diis  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from 
USIA's  website  at  http://wnvw.usia.gov/ 
education/rfps.  Please  read  all 
information  before  downloading. 

To  Receive  a  Solicitation  Package  Via 
Fax  on  Demand:  The  entire  Solicitation 
Package  may  be  requested  from  the 


Bureau's  "Grants  Information  Fax  on 
Demand  System,"  which  is  accessed  by 
calling  202/401-7616.  The  "Table  of 
Contents"  listing  available  documents 
and  order  numbers  should  be  the  first 
order  when  entering  the  system. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m., 
Washington,  DC  time  on  Thursday, 
February  18, 1999.  Faxed  documents 
will  not  be  accepted  at  any  time. 
Documents  postmarked  the  due  date  but 
received  on  a  later  date  will  not  be 
accepted.  Each  applicant  must  ensure 
that  the  proposals  are  received  by  the 
above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  six  copies  of  the 
application  should  be  sent  to:  U.S. 
Information  Agency,  Ref.:  E/ASU-99- 
09,  Office  of  Grants  Management,  E/XE, 
Room  326,  301  4th  Street,  SW., 
Washington,  DC  20547. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  USIA 
"shall  take  appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  reflect  advancement  of 
this  goal  in  their  program  contents,  to 
the  fullest  extent  deemed  feasible. 

Year  2000  Compliance  Requirement 
(Y2K  Requirement) 

The  Year  2000  (Y2K)  issue  is  a  broad 
operational  and  accounting  problem 
that  could  potentially  prohibit 
organizations  from  processing 
information  in  accordance  with  Federal 
management  and  program  specific 
requirements  including  data  exchange 
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with  USIA.  The  inability  to  process 
information  in  accordance  with  Federal 
requirements  could  result  in  grantees' 
being  required  to  return  funds  that  have 
not  been  accounted  for  properly. 

USIA  therefore  requires  all 
organizations  use  Y2K  compliant 
systems  including  hardware,  software, 
and  firmware.  Systems  must  accurately 
process  data  and  dates  (calculating, 
comparing  and  sequencing)  both  before 
and  after  the  beginning  of  the  year  2000 
and  correctly  adjust  for  leap  years. 

Additional  information  addressing  the 
Y2K  issue  may  be  found  at  the  General 
Services  Administration's  Office  of 
Information  Technology  website  at 
http://www.itpoIicy.gsa.gov. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office  and  then  forwarded 
to  panels  of  USIA  officers  for  advisory 
review.  Proposals  may  also  be  reviewed 
by  the  Office  of  the  General  Counsel  or 
by  other  Agency  elements.  Final 
funding  decisions  are  at  the  discretion 
of  USIA's  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements]  resides  with  the  USIA 
Grants  Officer. 

Review  Criteria:  Technically  eligible 
applications  will  be  competitively 
reviewed  according  to  the  criteria  stated 
below.  These  criteria  are  not  rank 
ordered  and  all  carry  equal  weight  in 
the  proposal  evaluation: 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  Agency's  mission. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings, 
as  well  as  showing  clearly  how  the 
seminar's  objectives  will  be  met. 
Agenda  and  plan  should  adhere  to  all 


program  guidelines  in  the  Solicitation 
Package. 

3.  Multiplier  effect/impact:  Proposed 
program  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information,  and 
encourage  continued  institutional  and 
individual  linkages  after  the  fellowship 
year. 

4.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
an  program  content. 

5.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  seminar's  goals. 

6.  Institution's  Record/ Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successfully 
administering  programs  for 
professional-level  participants, 
including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Agency  grants  as  determined  by  USIA's 
Office  of  Contracts.  The  Agency  will 
consider  the  past  performance  of  prior 
recipients  and  the  demonstrated 
potential  of  new  applicants. 

7.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
seminar's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  survey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applications 
will  be  expected  to  submit  intermediate 
reports  during  the  planning  and 
preparation  process. 

8.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

9.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 


Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Govenunent  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   •  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
legislation. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  January  11.  1999. 
William  B.  Bader, 

Associate  Director  for  Educational  and 

Cultural  Affairs. 

[FR  Doc.  99-1466  Filed  1-21-99;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSi0^i 

Privacy  Act  of  1974;  Republication  of 
Systems  of  R^ords 

Correction       j 

In  notice  do|;ument  98-34068, 
beginning  on  ^age  71899,  in  the  issue  of 
Wednesday,  ElBcember  30, 1998,  make 
the  following  corrections. 

1.  On  page  71899,  in  the  first  column, 
in  the  DATES  sfction,  in  the  fourth  line, 
"receicved"  should  read  "received". 

2.  On  the  same  page,  in  same  column, 
in  the  last  paragraph  in  the  3rd  line, 
"Ancient"  shduld  read  "Accident". 

3.  On  page  ^1900,  in  the  first  column, 
in  the  last  paragraph,  in  the  third  line, 
"revisited"  should  read  "revised". 

4.  On  the  same  page,  in  the  third 
column,  in  tha  last  complete  paragraph, 
in  the  fifth  linf ,  after  "with"  add  "the". 

5.  On  page  ^1901,  inthe  first  column, 
in  the  Table  o!  Contents,  in  the  entry  for 
Appendix  I.  'Address  '  should  read 
"Addresses".  I 

[PR  Doc.  C8-34(i68  Filed  1-21-99;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General 
[A.Q.  Order  Na  2196-98] 
RIN1105-AA56| 

Megan's  Law;  Final  Guidelines  for  the 
Jacob  Wetterling  Crimes  Against 
Children  and  $exually  Violent  Offender 
Registration  Act,  as  Amended 

Correction 

In  notice  document  98-33377 
beginning  on  page  572,  republished  in 
the  issue  of  Tujesday,  January  5, 1999, 
make  the  folloiving  corrections: 

1.  On  page  5172.  in  the  first  column, 
in  the  Editorial  Note,  in  the  fourth  line, 
"69656"  should  read  "69652". 

2.  On  page  574,  in  the  first  column, 
in  the  last  parajgraph,  in  the  seventh 


line,  "convicted  for"  should  read 
"convicted  of. 

3.  On  page  575,  in  the  second  column, 
in  the  last  paragraph,  in  the  fourth  line, 
"statue"  should  read  "statute". 

4.  On  page  576,  in  the  third  column, 
in  the  first  full  paragraph,  three  lines 
from  the  end,  "of  if  the  registrant" 
should  read  "or  if  the  registrant". 

5.  On  page  578,  in  the  first  column, 
in  the  first  full  paragraph,  in  the  10th 
line,  after  "105th  Cong."  add  a  comma. 

6.  On  page  582,  in  the  second  column, 
in  the  first  full  paragraph,  in  the  second 
line,  "identify"  should  read  "identity". 

7.  On  page  582,  in  the  third  column, 
in  the  third  paragraph,  in  the  seventh 
line,  "registrations"  should  read 
"registration". 

8.  On  page  582,  in  the  third  column, 
in  the  fourth  paragraph,  three  lines  from 
the  end,  "person"  should  read 
"persons". 

9.  On  page  585,  in  the  third  colimin, 
in  the  second  full  paragraph,  in  the  first 
line  "Subsequent"  should  read 
"Subsection". 

[FR  Doc.  C8-33377  Filed  1-21-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  98-ASW-48] 

Revision  of  Class  E  Airspace;  Burnet, 
TX 

Correction 

In  rule  document  98-33602, 
beginning  on  page  70325  in  the  issue  of 
Monday,  December  21,  1998  make  the 
following  correction: 

On  page  70325,  in  the  first  colimin,  in 
the  DATES  section,  "February  10, 1999" 
should  read  "February  4, 1999". 
[FR  Doc.  C8-33602  Filed  1-21-99;  8:45'  am] 

BILUNO  CODE  1S05-01-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

TAirspace  Docket  No.  98-ASW-49] 

Revision  of  Class  E  Airspace;  Austin, 
TX 

Correction 

In  rule  document  98-33598, 
beginning  on  page  70326  in  the  issue  of 
Monday,  December  21,  1998  make  the 
following  correction: 

On  page  70326,  in  the  second  column, 
in  the  DATES  section,  "February  10, 
1999"  should  read  "February  4, 1999". 
(FR  Doc.  C8-33598  Filed  1-21-99;  8:45  am] 

BILUNQ  CODE  1505-01-0 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  98-ASW-51] 

Revision  of  Class  E  Airspace;  Austin, 
Horeshoe  Bay,  TX  and  Revocation  of 
Class  E  Airspace,  Marble  Falls,  TX 

Correction 

In  rule  document  98-33596  beginning 
on  page  70328  in  the  issue  of  Monday, 
December  21, 1998  make  the  following 
correction: 

On  page  70328,  in  the  third  column, 
in  the  DATES  section,  "February  10, 
1999"  should  read  "February  4, 1999". 
[FR  Doc.  C8-33596  Filed  1-21-99;  8:45  am] 

BH.UNQ  CODE  1S0S-01-O 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  98-ASW-52] 

Revision  of  Class  E  Airspace;  San 
Angelo,  TX 

Correction 

In  rule  document  98-33595  beginning 
on  page  70330  in  the  issue  of  Monday, 
December  21, 1998  make  the  following 
correction: 
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On  page  70330.  in  the  first  column,  in     DEPARTMENT  OF  TRANSPORTATrON      December  21 .  1998  make  the  following 


the  DATES  section,  "February  10, 1999" 
should  read  "February  4, 1999". 
IFR  Doc.  C8-33595  Filed  1-21-99;  8:45  am 
BILUNQ  COOE  1S06-01-O 


Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Doclcet  No.  98-ASW-53] 
Revision  of  Class  E  Airspace;  Roswell, 

Correction 

In  rule  document  98-33594  beginning 
on  page  70331  in  the  issue  of  Monday, 


correction: 

On  page  70331,  in  the  second  column, 
in  the  DATES  section,  "February  10. 
1999"  should  read  "February  4. 1999". 
[PR  Doc.  C8-33594  Filed  1-21-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Famiiies  I 

[Program  Announcement  No.  93612-993] 

Avaiiability  of  Financial  Assistance  for 
the  Mitigation  pf  Environmental 
Impacts  to  Indian  Lands  Due  to 
Department  of  jDefense  (DOD) 
Activities 


isis 


AGENCY:  Admiiistration  for  Native 
Americans  (ANA),  ACF,  DHHS. 
ACTION:  Annouiicement  of  availability  of 
competitive  financial  assistance  to  assist 
eligible  applic4nts  address 
environmental  problems  and  impacts 

from  DOD  activities  to  Indian  lands. 

1 

SUMMARY:  The  Congress  has  recognized 
that  EKDD  activities  may  have  caused 
environmental  fproblems  for  Indian 
tribes  and  Alasjka  Natives.  These 
environmental  hazards  can  negatively 
impact  the  health  and  safety  as  well  as 
the  social  and  ^onomic  welfare  of 
Indian  tribes  ai^d  Alaska  Natives. 
Accordingly,  the  Congress  has  taken 
steps  to  help  those  affected  begin  to 
mitigate  envirc^imental  impacts  from 
DOD  activities  by  assisting  them  in  the 
planning,  development  and 
implementatio|i  of  programs  for  such 
mitigation.  Thi6  environmental 
mitigation  program  was  begun  through 
a  program  announcement  published  on 
December  29,  1993  as  a  response  to  the 
Department  of  Defense  Appropriations 
Act,  Pub.L.  103|-139,  which  was  enacted 
on  November  l|l,  1993.  This  program 
continues  undar  Pub.L.  103-335  (the 
Act),  enacted  o^  September  30, 1994. 
Section  8094A  of  the  Act  states  that 
funds  appropriated  to  the  Department  of 
Defense  (DOD)  for  Operations  and 
Maintenance  Obfense-Wide,  not  less 
than  $8,000,00p  shall  be  made  available 
until  expended  to  the  Administration 
for  Native  Ameiricans.  Provided  that 
such  funds  shall  be  made  available  only 
for  the  mitigation  of  environmental 
impacts,  including  training  and 
technical  assistance  to  tribes,  related 
administrative  support,  the  gathering  of 
information,  d()cumenting  of 
environmental  damage,  and  developing 
a  system  for  prioritizing  of  mitigation, 
on  Indian  land$  resulting  from 
Department  of  pefense  activities. 

DATES:  The  closing  dates  for  submission 
of  applications  are  March  12, 1999, 
November  5, 1^99  and  November  4. 
2000. 

ADDRESSES:  Aflplication  Kit: 
Application  ki^,  approved  by  the  OMB 
under  control  dumber  0980-0204, 


which  expires  August  31,  1999, 
containing  the  necessary  forms  and 
instructions  to  apply  for  a  grant  under 
this  program  annoimcement,  may  be 
obtained: 

By  Mail:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families, 
Administration  for  Native  Americans, 
370  L'Enfant  Promenade,  SW,  Mail 
Stop  HHH  348-F.  Washington.  DC 
20447-0002,  Attention:  Aaron  Sadler/ 
Application  Kit. 
By  Telephone:  Call  Janean  Chambers, 

Telephone:  (202)  690-6547. 
By  Telefax:  Fax:  (202)  690-7441. 
By  World-Wide-Web:  Copies  of  this 
program  announcement  and  many  of 
the  required  forms  may  be  obtained 
electronically  at  the  ANA  World  Wide 
Web  Page:  http://www.acf.dhhs.gov/ 
programs/ana/index.html 
The  printed  Federal  Register  notice  is 
the  only  official  program 
aimouncement.  Although  all  reasonable 
efforts  are  taken  to  assure  that  the  files 
on  the  ANA  World  Wide  Web  Page 
containing  electronic  copies  of  this 
Program  Announcement  are  accurate 
and  complete,  they  are  provided  for 
information  only.  The  applicant  bears 
sole  responsibility  to  assure  that  the 
copy  downloaded  and/or  printed  from 
anv  other  source  is  accurate  and 
complete. 
SUPPLEMENTARY  INFORMATION: 

Part  I — Additional  Information 

A.  Introduction  and  Purpose 

The  program  announcement  states  the 
availability  of  any  unobligated  fiscal 
year  1995  financial  assistance  to  eligible 
applicants  using  funds  provided  by  the 
DOD  through  the  ANA  for  the  purpose 
of  mitigating  environmental  impacts  on 
Indian  lands  related  to  DOD  activities. 

Financial  assistance  awards  made 
under  this  program  announcement  will 
be  on  a  competitive  basis  and  the 
proposals  will  be  reviewed  against  the 
evaluation  criteria  in  this 
aimouncement. 

The  Federal  government  recognizes 
that  substantial  environmental 
problems,  resultant  from  defense 
activities,  exist  on  Indian  lands  and  will 
geographically  range  from  border  to 
border  and  from  coast  to  coast.  The 
nature  and  magnitude  of  the  problems 
will  most  likely  be  better  defined  when 
affected  Indian  tribes  and  Alaska 
Natives  have  completed  environmental 
assessments  called  for  in  Phase  I  of  this 
four-phase  program. 

The  Federal  government  has  also 
recognized  that  Indian  tribes,  Alaska 
Natives  and  their  tribal  organizations 
must  have  the  opportunity  to  develop 


their  own  plans  and  technical 
capabilities  and  access  the  necessary 
financial  and  technical  resources  in 
order  to  assess,  plan,  develop  and 
implement  programs  to  mitigate  any 
impacts  caused  by  DOD  activities. 

The  ANA  and  the  DOD  recognize  the 
potential  environmental  problems 
created  by  DOD  activities  that  may 
aH^ect  air,  water,  soil  and  human  and 
natural  resources  (i.e.,  forests,  fish, 
plants).  It  is  also  recognized  that 
potential  applicants  may  have 
specialized  knowledge  and  capabilities 
to  address  specific  concerns  at  various 
levels  within  the  four  phase  program. 

Under  this  annoimcement  proposals 
will  be  accepted  for  any  and  all  of  the 
four  phases  or  one  specific  phase.  These 
phases  are: 

•  Phase  I — assessment  of  Indian  lands 
to  develop  as  complete  an  inventory  as 
possible  of  environmental  impact's 
caused  by  DOD  activities; 

•  Phase  II — identification  and 
exploration  of  alternative  means  for 
mitigation  of  these  impacts  and 
determination  of  the  technical  merit, 
feasibility  and  expected  costs  and 
benefits  of  each  approach  in  order  to 
select  one  approach; 

•  Phase  III — development  of  a 
detailed  mitigation  plan,  and  costing 
and  scheduling  for  implementation  of 
the  design,  including  strategies  for 
meeting  statutory  or  regulatory 
requirements  and  for  dealing  with  other 
appropriate  Federal  agencies;  and, 

•  Phase  rv — implementation  of  the 
mitigation  plan. 

The  availability  of  funds  is  contingent 
upon  sufficient  final  appropriations. 
Proposed  projects  will  be  reviewed  on  a 
competitive  basis  against  the  specific 
evaluation  criteria  presented  under  each 
competitive  area  in  this  announcement 

ANA  continues  its  policy  that  an 
applicant  may  only  submit  one 
application  and  no  applicant  may 
receive  more  than  one  grant  including 
any  existing  ANA  grant. 

ANA  introduces  two  new 
requirements  within  the  review  criteria 
for  budget  proposals  in  applications.  All 
applicants  must  clearly  demonstrate  a 
plan  for  an  employee  fringe  benefit 
package  which  includes  an  employee 
retirement  plan  benefit,  and  the  funding 
of  travel  for  key  personnel  to  attend 
post-award  grant  management  and 
administration  training  sponsored  by 
ANA. 

B.  Proposed  Projects  To  Be  Funded 

The  purpose  of  this  aimouncement  is 
to  invite  single  year  (twelve  to 
seventeen  months)  or  multi-year 
(eighteen  to  thirty-six  months)  proposals 
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from  eligible  applicants  to  undertake 
any  or  all  of  the  Phases. 

Applicants  may  apply  for  projects  of 
up  to  36  months  duration.  A  multi-year 
project,  requiring  more  than  12  months 
to  develop  and  complete,  affords 
applicants  the  opportunity  to  develop 
more  complex  and  in-depth  projects. 
Funding  after  the  first  12  month  budget 
period  of  an  approved  multi-year  project 
is  non-competitive  and  subject  to 
availability  of  funds. 

The  following  are  some  known  areas 
of  concern.  It  is  expected  that  applicants 
may  identify  additional  areas  of  concern 
in  their  applications: 

•  Damage  to  treaty  protected 
spawning  habitats  caused  by  artillery 
practice  or  other  defense  activities; 

•  Damage  to  Indian  lands  and 
improvements  (e.g.  wells,  fences)  and 
facilities  caused  by  bombing  practice; 

•  Damage  caused  to  range  and  forest 
lands  by  gunnery  range  activities; 

•  Low-level  flights  over  sacred  sites 
and  religious  ceremonies  which  disrupt 
spiritual  activities; 

•  Movement  of  soil  covering  the 
remains  of  buried  Indian  people  and 
artifacts  requiring,  by  tradition,  their 
reburial  in  traditional  rituals; 

•  Operation  of  dams  by  the  Army 
Corps  of  Engineers  which  has  had 
adverse  impacts  on  spawning  beds  and 
treaty  fishing  rights  and  water  quality 
due  to  problems  of  siltation;  reduced 
stream  flows;  increased  water 
temperatures;  and,  dredge  and  fill 
problems; 

•  Leaking  of  underground  storage 
tanks  on  lands  taken  from  Indians  for 
temporary  war-time  use  by  the  DOD; 

•  Unexploded  ordnance  from 
gunnery  and  bombing  practice  on 
Indian  lands  resulting  in  significant 
damage  to  rangelands,  wildlife  habitat, 
stock  water  wells,  etc.; 

•  Disposal  activities  related  to 
removal  of  unexploded  ordnance, 
nuclear  waste  materials,  toxic  materials, 
and  biological  warfare  materials  from 
Indian  lands; 

•  Transportation  of  live  ordnance, 
nuclear  waste,  chemical  and  biological 
warfare  materials  from  and  across 
Indian  lands; 

•  Seepage  of  fluids  suspected  of 
containing  toxic  materials  onto  Indian 
lands; 

•  Chlorofluorocarbons  (CFC's) 
resulting  from  abandoned  containers 
and/or  dxmiping  onto  Indian  lands; 

•  Polychlorinated  biphenyls  (PCB's) 
from  transformers  which  have  been 
abandoned  and/or  dumped  onto  Indian 
lands; 

•  PubUc  health  concerns  regarding 
electromagnetic  flelds  surrounding 
Defense-related  transmission  facilities 
which  cross  Indian  lands;  and 


•  Reclamation  activities  required  to 
mitigate  any  or  all  of  the  above  stated 
conditions  and  other  activities  as  they 
become  known. 

Phase  I 

The  purpose  of  Phase  I  is  to  conduct 
the  research  and  planning  needed  to 
identify  environmental  impacts  to 
Indian  lands  caused  by  DOD  activities 
on  or  near  Indian  lands  and  to  plan  for 
remedial  investigations  to  determine 
and  carry  out  a  preliminary  assessment 
of  these  problems.  These  activities  may 
include,  but  not  be  limited  to,  the 
following: 

•  Conduct  site  inspections  to  identify 
problems  and  causes  related  to  DOD 
activities; 

•  Identify  and  develop  approaches  to 
handle  raw  data  that  will  assist  in 
performing  comprehensive 
environmental  assessments  of  problems 
and  causes  related  to  DOD  activities; 

•  Identify  approaches  and  develop 
methodologies  which  will  be  used  to 
develop  the  activities  to  be  undertaken 
in  Phases  II  and  III; 

•  Identify  other  Federal  agency 
programs,  if  any,  that  must  be  involved 
in  mitigation  activities  and  their 
requirements; 

•  Identify  potential  technical 
assistance  and  expertise  required  to 
address  the  activities  to  be  undertaken 
in  Phases  II  and  III;  and 

•  Identify  other  Federal 
environmental  restoration  programs  that 
could  be  accessed  to  cooperatively 
coordinate  and  mobilize  resources  in 
addressing  short  and  long-term 
activities  developed  under  Phase  III. 

Phase  I  should  result  in  adequately 
detailed  documentation  of  the  problems 
and  sources  of  help  in  solving  them  to 
provide  a  useful  basis  for  examining 
alternative  mitigation  approaches  in 
Phase  II. 

Phase  n 

The  purpose  of  Phase  II  activities  is  to 
examine  alternative  approaches  for 
mitigation  of  the  impacts  identified  in 
Phase  I  and  to  lead  toward  the 
mitigation  design  to  be  developed  in 
Phase  III.  Phase  n  activities  may 
include,  but  need  not  be  limited  to  the 
following: 

•  Conduct  remedial  investigation 
and/or  feasibility  studies  as  necessary; 

•  Plan  for  the  design  of  a 
comprehensive  mitigation  strategy  to 
address  problems  identiBed  during 
Phase  I  which  address  areas  such  as 
land  use  restoration,  clean-up  processes, 
contracting  and  liability  concerns; 
regulatory  responsibilities;  and 
resources  necessary  to  implement  clean 
up  actions; 


•  Design  strategies  that  coordinate 
with  or  are  complementary  to  existing 
DOD  cleanup  programs  such  as  the 
Defense  Environmental  Restoration 
Program  which  promotes  and 
coordinates  efforts  for  the  evaluation 
and  cleanup  of  contamination  at  DOD 
installations; 

•  Review  possible  interim  remedial 
strategies  that  address  immediate 
potential  hazards  to  the  public  health 
and  environment  in  order  to  provide 
alternative  measures  i.e.,  providing 
alternate  water  supplies,  removing 
concentrated  sources  of  contaminants, 
or  constructing  structures  to  prevent  the 
spread  of  contamination; 

•  Identify  specific  types  of  technical 
assistance  and  management  expertise 
required  to  assist  in  developing  specific 
protocols  for  environmental 
assessments,  remedial  investigations, 
feasibility  studies,  interim  remedial 
actions  and  strategic  planning  for 
existing  and  future  mitigation  activities; 

•  Review  other  types  of  assessments 
that  need  to  be  considered,  reviewed 
and  incorporated  into  the  conduct  and/ 
or  design  process  such  as: 

•  Estimates  of  clean-up  cost; 

•  Estimate  of  impacts  of  short-term 
approach; 

•  Estimate  of  impacts  of  long-term 
approach; 

•  Cultural  impacts; 

•  Economic  impacts; 

•  Human  health-risk  impacts;  and 

•  Document  approaches  and 
procedures  whidi  have  been  developed 
in  order  to  negotiate  with  appropriate 
Federal  agencies  for  necessary  cleanup 
action  and  to  keep  the  public  informed. 

In  establishing  the  basis  for  a  design 
process,  particularly  when  there  are 
multiple  problems,  the  applicants  may 
want  to  consider  a  pnoritization  process 
as  follows: 

•  Emergency  situations  that  require 
immediate  clean-up; 

•  Time-critical  sites,  i.e.  sites  where 
the  situation  will  deteriorate  if  action  is 
not  taken  soon; 

•  Projects  with  minimum  funding 
requirements; 

•  Projects  with  intermediate-level 
funding  requirements; 

•  Projects  with  maximum  funding 
requirements. 

Achieving  compliance  with  Federal 
environmental  protection  legislation  is 
the  driving  force  behind  all  Federal 
clean-up  activities.  The  following  is  a 
list  of  major  Federal  environmental 
legislation  that  should  be  recognized  in 
a  regulatory  review  as  all  Federal,  state 
and  local  regulatory  requirements  which 
could  have  major  impacts  in  the  design 
of  mitigation  strategies: 

•  Indian  Environmental  General 
Assistance  Program  Act  of  1992; 
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•  Clean  Aiil  Act  (CAA); 

•  Clean  Water  Act  (CWA); 

•  Safe  Drinking  Water  Act  (SDWA); 

•  Surface  Nfining  Control  and 
Reclamation  Act  of  1977  (SMCRA); 

•  Marine  Protection.  Research  and 
Sanctuaries  Act  of  1972  (MPRSA); 

•  Toxic  Su|istances  Control  Act 
(TSCA); 

•  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA): 

•  Nuclear  Waste  Policy  Act  of  1982 
(NWPA): 

•  Comprehensive  Environmental 
Resource  Conservation  and  Liability  Act 
(CERCLA  or  Superfund); 

•  Resource. Conservation  and 
Recovery  Act  |of  1976  (RCRA); 

•  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA); 

•  National  Environmental  Policy  Act 

of  1969  (NEPA); 

Other  Federal  legislation  that  should 
be  included  ill  the  regulatory  review 
and  that  should  be  of  assistance  are  the 
tribal  specific  legislative  acts,  such  as: 

•  American  Indian  Religious  Freedom 
Act;  [ 

•  National  Historic  Preservation  Act 
of  1991; 

•  Indian  Environmental  Regulatory 
Enhancement  Act  of  1990; 

Other  regulatory  considerations  could 
involve  applicable  tribal,  village,  state 
and  local  law$,  codes,  ordinances, 
standards,  etq.  which  should  also  be 
reviewed  to  assist  in  plaiming,  the 
mitigation  design,  and  development  of 
the  coraprehainsive  mitigation  strategy. 

Phase  II  should  result  in  a  carefully 
docimiented  examination  of  alternative 
approaches  a|id  the  selection  of  an 
approach  to  be  used  in  the  Phase  III 
design  proces^. 

Phase  m 

The  purpo^  of  Phase  ni  is  the 
completion  of  activities  initiated  under 
Phase  n,  the  initiation  of  new  activities 
required  to  iniplement  programs,  and 
the  design  of  bn-site  actions  required  to 
mitigate  envi^oiunental  damage  from 
DOD  activiti*. 

The  Phase  III  activities  may  include 
but  need  not  be  limited  to: 

•  Developipent  and  implementation 
of  a  detailed  management  plan  to:  Guide 
corrective  action;  resolve  issues  rising 
from  overlapping  or  conflicting 
jurisdictions;;  guide  a  cooperative  and 
collaborative  ieffort  among  all  parties  to 
ensure  there  »re  no  dupHcative  or 
conflicting  regulatory  requirements 
governing  th^cleanup  actions;  and, 
establish  a  trjbal  or  village  framework 
and/or  paranieter(s)  that  will  guide  the 
negotiations  process  for  one  or  multiple 
cleanup  acti(|ns; 

•  Establisl^ment  of  priorities  for 
mitigation  prbgrams  when  there  are 


multiple  clean-up  sites;  consider  at  a 
minimum  the  nature  of  the  hazard 
involved:  such  as  its  physical  and 
chemical  characteristics,  including 
concentrations  and  mobility  of 
contaminants;  the  pathway  indicating 
potential  for  contaminant  transport  via 
surface  water,  ground  water  and  air/soil, 
and  any  other  indicators  that  are 
identified  during  the  environmental 
assessment,  including  the  prioritization 
process  identified  under  Phase  11; 

•  Program  design  and 
implementation  of  information 
dissemination  strategies  prior  to  start  up 
of  on-site  implementation  of  mitigation 
program  activities; 

•  Envelopment  of  a  legal  and 
jurisdictional  strategy  that  addresses 
DOD/contractor  liability  issues  to 
ensure  quality,  cost-effective  mitigation 
services,  and  to  evaluate  any  measures 
providing  equitable  risk  between  the 
DOD  and  the  remediation  contractor,  as 
well  as  to  incorporate  Tribal 
Employment  Rights  Office  (TERO)  and 
other  policies  and  procedures,  if 
required; 

•  Design  of  an  approval  process  and 
other  processes  necessary  for  the 
implementation  of  tribal  and  village 
codes  and  regulations  for  current  and 
future  compliance  enforcement  of  all 
mitigation  actions; 

•  Development/design  of  a 
dociunentation  strategy  to  ensure  all 
EXDD  and  contractor  cleanup  activities 
are  conducted  and  completed  in  a 
environmentally  clean  and  safe  manner 
for  the  social  and  economic  welfare,  as 
well  as  public  health  of  Indian  and 
Alaska  Native  people  and  the 
surrounding  environment; 

•  Development  and  conduct  of 
certified  training  programs  that  will 
enable  a  local  work  force  to  become 
technically  capable  to  participate  in  the 
mitigation  activities,  if  they  so  choose; 
and 

•  Conduct  of  any  other  activities 
deemed  necessary  to  carry  out  Phase  I, 
II  and  in  activities. 

Phase  III  should  result  in  a 
comprehensive  plan  for  conducting  all 
aspects  of  mitigation  action 
contemplated. 

Phase  rv 

The  Phase  IV  activities  are  the 
implementation  of  mitigation  plans 
specified  in  the  detailed  plan  completed 
in  Phase  m. 

C.  Eligible  Applicants 

The  following  organizations  eire 
eligible  to  apply: 

•  Federally  recognized  Indian  tribes; 

•  Incorporated  Non-Federally  and 
State  recognized  Indian  tribes; 


•  Nonprofit  Alaska  Native 
Community  entities,  including  Alaska 
Native  villages,  or  tribal  governing 
bodies  (IRA  or  traditional  councils)  as 
recognized  by  the  Bureau  of  Indian 
Affairs; 

•  Nonprofit  Alaska  Native  Regional 
Associations  and/or  Corporations  with 
village  specific  projects; 

•  Nonprofit  Native  organizations  in 
Alaska  with  village  specific  projects; 
and 

•  Other  tribal  or  village  organizations 
or  consortia  of  Indian  tribes. 

Applicants  must  comply  with  the 
following  administrative  policies: 

•  Current  grantees  under  this  program 
may  not  be  eligible  under  this 
announcement: 

•  Current  grantees  under  this  program 
whose  grant  project  period  extends 
beyond  September  30. 1999.  or  who 
have  requested  an  extension  of  the  grant 
project  beyond  that  date,  are  not  eUgible 
to  apply  for  a  grant  under  this  March  12, 
1999,  deadline  of  this  announcement. 

•  Grantees  under  this  program  whose 
grant  project  period  extends  beyond 
September  30,  2000,  or  who  have 
requested  an  extension  of  the  grant 
project  beyond  that  date,  are  not  eligible 
to  apply  for  a  grant  under  the  November 
5, 1999,  deadline  of  this  announcement. 

•  Grantees  under  this  program  whose 
grant  project  period  extends  beyond 
September  30.  2001.  or  who  have 
requested  an  extention  of  the  grant 
project  beyond  that  date,  are  not  eligible 
to  apply  for  a  grant  imder  the  November 
4,  2000,  deadline  of  this  announcement. 

•  An  application  from  a  federally 
recognized  Tribe,  Alaska  Native  Village 
or  Native  American  organization  must 
be  from  the  governing  body  of  the  Tribe 
or  organization. 

•  ANA  will  not  accept  applications 
from  tribal  components  which  are 
tribally-authorized  divisions  of  a  larger 
tribe,  unless  the  application  includes  a 
Tribal  resolution  which  clearly 
demonstrates  the  Tribe's  support  of  the 
project  and  the  Tribe's  understanding 
that  the  other  applicant's  project 
supplants  the  Tribe's  authority  to 
submit  an  application  under  that 
specific  competitive  area  both  for  the 
current  competition  and  for  the  duration 
of  the  approved  grant  period,  should  the 
application  be  funded. 

•  If  a  federally  recognized  Tribe  or 
Alaska  Native  village  chooses  not  to 
apply,  it  may  support  another 
applicant's  project  (e.g.,  a  tribal 
organization)  which  serves  or  impacts 
their  reservation.  In  this  case,  the 
applicant  must  include  a  rribal 
resolution  which  clearly  demonstrates 
the  Tribe's  approval  of  the  project  and 
the  Tribe's  understanding  that  the  other 
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applicant's  project  supplants  the  Tribe's 
authority  to  submit  an  application 
imder  that  specific  competitive  area 
both  for  the  current  competition  and  for 
the  duration  of  the  approved  grant 
period,  should  the  application  be 
funded. 

•  Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  the 
application  at  the  time  of  submission, 
llie  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  Ust 
of  tax  exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  ciurently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  identifying  the 
organization  as  non-profit  and  bearing 
the  seal  of  the  State  in  which  the 
corporation  or  association  is  domiciled. 

•  If  the  applicant,  other  than  a  tribe 
or  an  Alaska  Native  Village  government, 
is  proposing  a  project  benefiting  Native 
Americans  or  Native  Alaskans,  or  both, 
it  miist  provide  assurance  t^<it  its  duly 
elected  or  appointed  board  of  directors 
is  representative  of  the  community,  to 
be  served.  To  establish  comphance  with 
the  requirement  in  the  regulations  for  a 
Board  representative  of  the  commimity, 
applicants  should  provide  information 
estabUshing  that  at  least  ninety  (90) 
percent  of  the  individuals  serving  on  a 
non-profit  applicant's  board  fall  into 
one  or  more  of  the  following  categories: 
(1)  A  current  or  past  member  of  the 
community  to  be  served:  (2)  a 
prospective  participant  or  beneficiary  of 
the  project  to  be  funded;  or  (3)  have  a 
cultural  relationship  with  the 
community  to  be  served.  A  Ust  of  board 
members  with  this  information 
including  Tribal  or  Village  affiUation,  is 
one  of  the  most  suitable  approaches  for 
demonstrating  compliance  with  this 
requirement. 

D.  Available  Funds 

Subject  to  availability  of  funds, 
approximately  $2.5  million  of  financial 
assistance  is  available  under  this 
program  announcement  for  eligible 
applicants.  It  is  expected  that  about  10 
awards  will  be  made,  ranging  from 
$100,000  to  $1  million. 

Each  eligible  applicant  described 
above  can  receive  only  one  grant  award 
under  this  announcement. 

E.  Grantee  Share  of  Project 

Grantees  must  provide  at  least  five  (5) 
percent  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sirni  of  the  Federal  share 
and  the  non-Federal  share.  The  non- 


Federal  share  may  be  met  by  cash  or  in- 
kind  contributions.  The  funds  for  the 
match  must  be  from  a  private  soiuce,  or 
state  source  where  the  funds  were  not 
obtained  from  the  Federal  government 
by  the  state,  or  a  Federal  source  where 
legislation  or  regulation  authorizes  the 
use  of  these  funds  for  matching 
purposes. 

Therefore,  a  project  requesting 
$300,000  in  Federal  funds,  must  include 
a  match  of  at  least  $15,789  (5%  total 
project  cost).  AppUcants  may  request  a 
waiver  of  the  requirement  for  a  5%  non- 
Federal  matching  share.  Since  the 
matching  requirement  is  low  it  is  not 
expected  that  waivers  will  be  necessary. 
However,  the  procedure  for  requesting  a 
waiver  can  be  found  in  45  CFR  1336, 
Subpart  E — Financial  Assistance 
Provision. 

As  per  45  CFR  74.2,  In-Kind 
contributions  are  defined  as  "the  value 
of  non-cash  contributions  provided  by 
non-Federal  third  parties.  Third  party-in 
kind  contributions  may  be  in  the  form 
of  real  property,  equipment,  supplies 
and  other  expendable  property,  and  the 
value  of  goods  and  services  directly 
benefiting  and  specifically  identifiable 
to  the  project  or  program." 

An  itemized  budget  detaiUng  the 
applicant's  non-Federal  share,  and  its 
source(s),  must  be  included  in  an 
application. 

If  an  applicant  plans  to  charge  or 
otherwise  seek  credit  for  indirect  costs 
in  its  ANA  application,  a  current  copy 
of  its  Indirect  Cost  Agreement  must  be 
included  in  the  application. 

It  is  the  policy  of  ANA  to  apply  the 
waiver  of  the  non-Federal  matching 
share  requirement  for  the  purposes  of 
this  particular  program  announcement. 

F.  Review  Process 

1.  Initial  Application  Review 

Applications  submitted  by  the  post- 
marked date  imder  this  program 
announcement  will  undergo  a  pre- 
review  to  determine  that: 

•  The  applicant  is  eligible  in 
accordance  with  the  Eligible  Applicants 
Section  of  this  announcement. 

•  The  application  materials  submitted 
are  sufficient  to  allow  the  panel  to 
undertake  an  in-depth  evaluation.  (All 
required  materials  and  forms  are  Usted 
in  the  Grant  Application  Checklist.) 

AppUcations  subjected  to  the  pre- 
review  described  above  which  fail  to 
satisfy  one  or  more  of  the  listed 
requirements  will  be  ineligible  or 
otherwise  excluded  from  competitive 
evaluation. 


2.  Competitive  Review  of  Accepted 
Applications 

Applications  which  pass  the  pre- 
review  will  be  evaluated  and  rated  by  an 
independent  review  panel  on  the  basis 
of  the  specific  evaluation  criteria.  These 
criteria  are  used  to  evaluate  the  quality 
of  a  proposed  project,  and  to  determine 
the  likelihood  of  its  success. 

A  proposed  project  should  reflect  the 
purposes  stated  and  described  in  the 
Introduction  and  Program  Purpose 
(Section  A)  of  this  announcement.  No 
additional  weight  or  preference  is  given 
to  apphcations  because  of  an  increased 
number  of  phases  proposed.  Also, 
competition  is  not  based  on  proposals  of 
the  same  phase  or  phases  but  on  the 
merit  of  the  application  independent  of 
phase  consideration. 

ANA  staff  cannot  respond  to  requests 
for  information  regarding  funding 
decisions  prior  to  the  official 
notification  to  the  applicants. 

After  the  Commissioner  has  made 
decisions  on  all  applications, 
unsuccessful  applicants  are  notified  in 
writing  within  30  days.  The  notification 
will  be  accompanied  by  a  critique 
including  recommendations  for 
improving  the  appUcation. 

3.  Appeal  of  Ineligibility 

Applicants  who  are  excluded  from 
competitive  evaluation  because  of 
ineligibility,  may  appeal  an  ANA 
decision  of  applicant  ineligibility. 
Likewise,  applicants  may  also  a]^>eal  an 
ANA  decision  that  an  applicant's 
proposed  activities  are  ineligible  for 
funding  consideration.  The  appeals 
process  is  stated  in  the  final  rule 
published  in  the  Federal  Register  on 
August  19, 1996  (61  FR  42817). 

G.  Criteria 

The  evaluation  criteria  are: 
(1)  Goals  and  Available  Resources  (15 
points): 

(a)  The  application  presents  specific 
mitigation  goals  related  to  the  proposed 
project.  It  explains  how  the  tribe  or 
village  intends  to  achieve  those  goals 
identified  in  the  application  and  clearly 
documents  the  involvement  and  support 
of  the  commimity  in  the  planning 
process  and  implementation  of  the 
proposed  project.  The  above 
requirement  may  be  met  by  submission 
of  a  resolution  by  a  tribe  or  tribal 
organization  stating  that  community 
involvement  has  occurred  in  the  project 
planning  and  will  occur  in  the 
implementation  of  the  project. 

(b)  The  application  identifies  and 
documents  pre-existing  and  planned 
involvement  and  support  of  the 
community  in  the  planning  process  and 
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implemental  ion  of  the  proposed  project. 
The  type  of  <  :ommunity  you  serve  and 
nature  of  th0  proposal  being  made,  will 
influence  th4  type  of  documentation 
necessary.  For  example,  a  Tribe  may 
choose  to  address  this  requirement  by 
submitting  a|  resolution  stating  that 
community  involvement  has  ocoirred 
in  the  project  planning  or  may 
determine  that  additional  community 
support  wor^  is  necessary. 

A  tribal  organization  may  submit 
resolutions  aipporting  the  project 
proposal  from  each  of  its  members 
tribes,  as  well  as  a  resolution  from  the 
applicant  organization.  Other  examples 
of  dociunentition  include:  Commimity 
surveys;  minutes  of  commimity 
meetings;  questionnaires;  tribal 
presentation^;  and/or  discussion/ 
position  papers. 

(c)  Available  resoiuces  (other  than 
ANA  and  tha  non-Federal  share)  which 
will  assist,  aad  be  coordinated  with  the 
project  are  described.  These  resources 
may  be  perscBmel,  facilities,  vehicles  or 
financial  and  may  include  other  Federal 
and  non-Federal  resources. 

These  resources  should  be 
documented  ^y  letters  of  commitment  of 
resources,  ndt  merely  letters  of  support. 
"Letters  of  commitment"  are  binding 
when  they  specifically  state  the  nature, 
the  amount,  $nd  conditions  under 
which  another  agency  or  organization 
will  support  a  project  funded  with  ANA 
funds.  "Letters  of  support"  merely 
express  another  organization's 
endorsement  of  a  proposed  project. 
Support  lettet^  are  not  landing 
commitment  letters  or  do  not  factually 
establish  the  authenticity  of  other 
resources  and  do  not  offer  or  bind 
specific  resources  to  the  project. 

For  example,  a  letter  from  another 
Federal  agency  or  foundation  pledging  a 
commitment  of  $200,000  in 
construction  funding  to  complement 
proposed  ANJA  funded  pre-construction 
activity  is  evidence  of  a  firm  funding 
commitment  .These  resources  may  be 
human,  natuial  or  financial,  and  may 
include  othei]  Federal  and  non-Federal 
resources.  Statements  that  additional 
funding  will  be  sought  from  other 
specific  sources  are  not  considered  a 
binding  comijiitment  of  outside 
resources  an4  therefore  carry  less 
significance. 

Non-ANA  lesources  should  be 
leveraged  to  Strengthen  and  broaden  the 
impact  of  theiproposed  project  in  the 
community.  Project  designs  should 
explain  how  those  parts  of  projects 
which  ANA  does  not  fund  will  be 
financed  through  other  sources.  For 
example,  ANA  does  not  fund 
construction.  Applicants  must  show  the 
relationship  (jf  non-ANA  funded 


activities  to  those  objectives  and 
activities  that  are  funded  with  ANA 
grant  funds. 

(2)  Organizational  Capabilities  and 
Qualifications  (10  points) 

(a)  The  management  and 
administrative  structiu^  of  the  applicant 
is  explained.  Evidence  of  the  applicant's 
abiUty  to  manage  a  project  of  the 
proposed  scope  is  well  defined.  The 
application  clearly  demonstrates  the 
successful  management  of  prior  or 
current  projects  of  similar  scope  by  the 
organization  and/or  by  the  individuals 
designated  to  manage  the  project. 

(bj  Position  descriptions  and/or 
resumes  of  key  personnel,  including 
those  of  consultants,  are  presented.  The 
position  descriptions  and/ or  resumes 
relate  specifically  to  the  staff  proposed 
in  the  Ol^ective  Work  Plan  and  in  the 
{Hoposed  budget.  Position  descriptions 
very  clearly  describe  each  positicm  and 
its  duties  and  clearly  relate  to  the 
personnel  staffing  required  to  achieve 
the  project  objectives.  Resumes  and/or 
proposed  position  descriptions 
demonstrate  that  the  proposed  staff  are 
or  will  be  quahfied  to  carry  out  the 
project  activities.  Either  the  position 
descriptions  or  the  resumes  contain  the 
quaUfications  and/ or  specialized  skills 
necessary  for  overall  quality 
management  of  the  project.  Resumes 
must  be  included  if  individuals  have 
been  identified  for  positions  in  the 
application. 

Note:  Applicants  are  strongly  encouraged 
to  give  preference  to  Native  Americans  in 
hiring  staff  and  subcontracting  services  under 
an  approved  ANA  grant. 

(3)  Project  Objectives,  Approach  and 
Activities  (45  points). 

The  Objective  Work  Plan  in  the 
application  includes  project  objectives 
and  activities  related  to  the  long  term 
goals  for  each  budget  period  proposed 
and  demonstrates  that  these  objectives 
and  activities: 

•  Are  measurable  and/or  quantifiable; 

•  Are  based  on  a  fully  described  and 
locally  determined  balanced  strategy  for 
mitigation  of  impacts  to  the 
environment; 

•  Clearly  relate  to  the  tribe  or  village 
long-range  goals  which  the  project 
addresses; 

•  Can  be  accomplished  with  available 
or  expected  resources  during  the 
proposed  project  period; 

•  Indicate  when  the  objective,  and 
major  activities  under  each  objective 
will  be  accomplished; 

•  Specify  who  will  conduct  the 
activities  under  each  objective;  and 

•  Support  a  project  that  will  be 
completed,  self-sustaining,  or  financed 
by  other  than  ANA  funds  at  the  end  of 
the  project  period. 


(4)  Resiilts  or  Benefits  Expected  (20 
points). 

The  proposed  project  will  result  in 
specific  measiUBble  outcomes  for  each 
objective  that  will  clearly  contribute  to 
the  completion  of  the  project  and  will 
help  the  tribe  or  village  meet  its  goals. 
The  specific  information  provided  in 
the  application  on  expected  results  or 
benefits  for  each  objective  is  the  basis 
upon  which  the  outcomes  can  be 
evaluated  at  the  end  of  each  budget 
year. 

(5)  Budget  (10  points). 

'There  is  a  detailed  budget  provided 
for  each  budget  period  requested  which: 

•  Fully  explains  the  budget. 

•  Justifies  each  line  item  in  the 
budget  categories  in  Section  B  of  the 
Budget  Information  of  the  application, 
including  the  applicant's  non-Federal 
share  and  its  source. 

•  Explains  sufficientiy  cost  and  other 
detail  to  facilitate  the  determination  of 
cost  allowability  and  the  relevance  of 
these  costs  to  the  proposed  project. 

•  E)emonstrates  that  the  funds 
requested  are  appropriate  and  necessary 
for  the  scope  of  the  project. 

•  Inclucies  sufficient  funds  for 
principal  representatives  irom  the 
applicant  organization  to  travel  to  one 
post-award  grant  training  and  technical 
assistance  conference.  This  travel  and 
training  should  occur  as  soon  as 
practical. 

•  Includes  an  employee  fringe  benefit 
budget  that  provides  grant-funded 
employees  with  a  qualified,  self- 
directed,  portable  retirement  plan  in 
addition  to  Social  Seciuity.  ANA  will 
fund  at  least  five  (5)  percent  of  the 
employer's  share,  and  up  to  the  full 
grant-project  Federal  share  of  employer 
contributions  when  based  on  a  program 
providing  benefits  equally  to  all  grant- 
and  non-grant  employees. 

ANA  considers  a  retirement  plan  to  be 
a  necessary,  reasonable  and  allowable 
cost  in  accordance  with  OMB  rules. 
Minimum  standards  for  an  acceptable 
retirement  fringe  benefit  plan  are: 

•  The  plan  must  be  "qualified",  i.e., 
approved  by  the  Internal  Revenue 
Service  to  receive  special  tax-favored 
treatment. 

•  The  plan  exists  for  the  exclusive 
benefit  of  the  participants;  funds  are  to 
be  used  for  retirement  and  certain  other 
pre-retirement  needs,  not  for  the 
organization's  needs. 

•  The  plan  must  have  a  vesting 
schedule  that  does  not  exceed  the  initial 
budget  period  of  the  ANA  grant. 

•  The  plan  must  be  a  401  (k)  for 
people  who  work  in  corporations  or 
403(b)  plan  for  people  who  work  for 
not-for-profit  organizations.  An  alternate 
proposal  may  be  submitted  for  review 
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and  approval  during  grant  award 
negotiations.  Alternate  proposals  may 
include  the  use  of  Individual  Retirement 
Accounts,  Money  Purchase  Pension 
Plans,  Defined  Benefit  Pension  Plans, 
Combination  Plans,  etc.  In  no  case  will 
a  non-qualified  deferred  compensation 
plan,  e.g.,  Supplemental  Executive 
Retirement  Plan  (SERPs)  or  Executive 
Bonus  Plan  be  accepted. 

H.  Contact  Information 

Georgeline  Sparks,  Program 
Specialist,  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Administration 
for  Native  Americans,  370  L'Enfant 
Promenade.  SW.,  Mail  Stop  HHH  348- 
F,  Washington,  DC  20447,  tel:  (202) 
690-6420,  e-mail: 
GSparks@acf.dhhs.gov 

/.  General  Guidance  to  Applicants 

The  following  is  provided  to  assist 
applicants  to  develop  a  competitive 
application. 

U)  Program  Guidance: 

•  The  Administration  for  Native 
Americans  will  fund  projects  that 
present  the  strongest  prospects  for 
meeting  the  stated  purposes  of  this 
program  annoimcement.  Projects  will 
not  be  funded  on  the  basis  of  need 
alone. 

•  In  discussing  the  problems  being 
addressed  in  the  application,  relevant 
historical  data  should  be  included  no 
that  the  appropriateness  and  potential 
benefits  of  the  proposed  project  will  be 
better  understood  by  the  reviewers  and 
decision-maker. 

•  Supporting  documentation,  if 
available,  should  be  included  to  provide 
the  reviewers  and  decision-maker  with 
other  relevant  data  to  better  understand 
the  scope  and  magnitude  of  the  project. 

(2)  Technical  Guidance: 

•  Applicants  are  strongly  encouraged 
to  have  someone  other  than  the  author 
apply  the  evaluation  criteria  in  the 
program  announcement  and  to  score  the 
application  prior  to  its  submission,  in 
order  to  gain  a  better  sense  of  its  quality 
and  potential  competitiveness  in  the 
review  process. 

•  ANA  vdll  accept  only  one 
application  under  this  program 
announcement  from  any  one  applicant. 
If  an  eligible  applicant  sends  two 
applications,  the  one  with  the  earlier 
postmark  will  be  accepted  for  review 
unless  the  applicant  withdraws  the 
earlier  application. 

•  An  application  from  an  Indian  tribe, 
Alaska  Native  Village  or  other  eligible 
organization  must  be  submitted  by  the 
governing  body  of  the  appHcant. 

•  The  application's  Form  424  must  be 
signed  by  the  applicant's  representative 


(tribal  official  or  designate)  who  can  act 
with  full  authority  on  behalf  of  the 
applicant. 

•  The  Administration  for  Native 
Americans  suggests  that  the  pages  of  the 
application  be  numbered  sequentially 
from  the  first  page  and  that  a  table  of 
contents  be  provided.  The  page 
numbering,  along  with  simple  tabbing  of 
the  sections,  would  be  helpful  and 
allows  easy  reference  during  the  review 
process. 

•  Two  (2)  copies  of  the  appUcation 
plus  the  original  are  required. 

•  The  Cover  Page  should  be  the  first 
page  of  an  application,  followed  by  the 
one-page  abstract. 

•  Section  B  of  the  Program  Narrative 
should  be  of  sufficient  detail  as  to 
become  a  guide  in  determining  and 
tracking  project  goals  and  objectives. 

•  The  applicant  should  specify  the 
entire  length  of  the  project  period  on  the 
first  page  of  the  Form  424,  Block  13,  not 
the  length  of  the  first  budget  period. 
ANA  will  consider  the  project  period 
specified  on  the  Form  424  as  governing. 

•  Line  15a  of  the  Form  424  should 
specify  the  Federal  funds  requested  for 
the  first  Budget  period,  not  the  entire 
project  period. 

•  Applicants  proposing  multi-year 
projects  need  to  describe  and  submit 
project  objective  workplans  and 
activities  for  each  budget  period. 
(Separate  itemized  budgets  for  the 
Federal  and  non-Federal  costs  should  be 
included). 

•  Applicants  for  multi-year  projects 
must  justify  the  entire  time-frame  of  the 
project  and  also  project  the  expected 
results  to  be  achieved  in  each  budget 
period  and  for  the  total  project  period. 

(3)  Grant  Administrative  Guidance: 

•  The  application's  Form  424  must  be 
signed  by  the  applicant's  representative 
authorized  to  act  with  full  authority  on 
behalf  of  the  applicant. 

•  The  Administration  for  Native 
Americans  recommends  that  the  pages 
of  the  application  be  numbered 
sequentially  and  that  a  table  of  contents 
be  provided.  Simple  tabbing  of  the 
sections  of  the  application  is  also 
helpful  to  the  reviewers. 

•  An  application  with  an  original 
signature  and  two  additional  copies  are 
required. 

•  The  Cover  Page  (included  in  the 
Kit)  should  be  the  first  page  of  an 
application,  followed  by  the  one-page 
abstract. 

•  The  applicant  should  specify  the 
entire  project  period  length  on  the  first 
page  of  the  Form  424,  Block  13,  not  the 
length  of  the  first  budget  period.  Should 
the  application  propose  one  length  of 
project  period  and  the  Form  424  specify 
a  conflicting  length  of  project  period. 


ANA  will  consider  the  project  period 
specified  on  the  Form  424  as  the 
request.  ANA  may  negotiate  a  reduction 
of  the  project  period.  The  approved 
project  period  is  shown  on  block  9  of  a 
Financial  Assistance  Award. 

•  Line  15a  of  the  Form  424  must 
specify  the  Federal  funds  requested  for 
the  first  Budget  Period,  not  the  entire 
project  period. 

•  Applicants  may  propose  a  17  month 
project  period.  However,  the  project 
period  for  the  first  year  of  a  multi-year 
project  may  only  be  12  months. 

(4)  Projects  or  activities  that  generally 
will  not  meet  the  purposes  of  this 
announcement. 

•  Proposals  ft-om  consortia  of  tribes  or 
villages  that  are  not  specific  with  regard 
to  support  from,  and  roles  of  member 
tribes. 

•  The  purchase  of  real  estate  or 
construction. 

/.  Paperwork  Reduction  Act  of  1995 
(Pub.  L  104-13) 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  29.5  hours  per  response, 
including  the  time  for  reviewing 
instruction,  gathering  and  maintaining 
the  data  needed,  and  reviewing  the 
collection  of  information. 

The  following  information  collections 
are  included  in  the  program 
fmnouncement  Application  Kit,  OMB 
control  number  0980-0204,  expires 
August  31,  1999. 

K.  Due  Date  for  Receipt  of  Applications 

The  closing  dates  for  applications 
submitted  in  response  to  this  program 
announcement  are  March  12, 1999, 
November  5. 1999  and  November  4, 
2000. 

L.  Receipt  of  Applications 

Applications  must  either  be  hand 
delivered  or  mailed  to  the  address  in 
PART  n,  Section  E,  APPLICA'HON 
PROCESS. 

The  Administration  for  Natire 
Americans  will  not  accept  applications 
submitted  electronically  nor  via 
facsimile  (FAX)  equipment. 

Deadline 

Applications  shall  be  considered  as 
meeting  the  announced  deadline  if  they 
are  either: 

1.  received  on  or  before  the  deadline 
date  at  the  place  specified  in  the 
program  announcement,  or 

2.  sent  on  or  before  the  deadline  date 
and  received  by  the  granting  agency  in 
the  time  for  the  independent  review 
under  DHHS  GAM  Chapter  1-62 
(Applicants  are  cautioned  'o  request  a 
legibly  dated  U.S.  Postal  Service 
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Late  Applica  ions 

Applicatio  is  which  do  not  meet  the 
criteria  above  are  considered  late 
applications.! The  granting  agency  shall 
notify  each  late  applicant  that  its 
application  vfill  not  be  considered  in 
the  current  competition. 

Extension  of  Deadlines 

The  granting  agency  may  extend  the 
deadline  for  all  applicants  because  of 
acts  of  God  si^ch  as  floods,  hurricanes, 
etc..  or  when|there  is  a  widespread 
disruption  of|the  mails.  However,  if  the 
granting  agenfcy  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicants.    I 

Part  II — General  Application 
Information  4nd  Guidance 

A.  Definitioni 

Funding  areas  in  this  program 
announcement  are  based  on  the 
following  definitions: 

•  Indian  land  is  defined  as  all  lands 
used  by  Amencan  Indian  tribes  and 
Alaska  Nativa  Villages. 

•  A  multi-aurpose  community-based 
Native  American  organization  is  an 
association  ai^d/or  corporation  whose 
charter  specifies  that  the  community 
designates  the  Board  of  Directors  and/or 
officers  of  the]  organization  through  an 
elective  procedure  and  that  the 
organization  flunctions  in  several 
different  areas  of  concern  to  the 
members  of  the  local  Native  American 
community.  These  areas  are  specified  in 
the  by-laws  aiid/or  policies  adopted  by 
the  organization.  They  may  include,  but 
need  not  be  limited  to.  economic, 
artistic.  cultuBal,  and  recreational 
activities,  andlthe  delivery  of  human 
services  such  ks  health  care,  day  care, 
counseling,  education,  and  training. 

•  A  multi-y^ar  project  is  a  project  on 
a  single  them^  that  requires  more  than 
12  months  to  Complete  and  affords  the 
applicant  an  qpportunity  to  develop  and 
address  more  tomplex  and  in-depth 
strategies  thai^  can  be  completed  in  one 
year.  A  multi-Vear  project  cannot  be  a 
series  of  unreljated  objectives  with 
activities  pres0nted  in  chronological 
order  over  a  t\ifo  or  three  year  period. 

•  Budget  P^iod  is  the  interval  of  time 
(usually  12  minths)  into  which  the 
project  periodiis  divided  for  budgetary 
and  funding  purposes. 

•  Core  adm  inistration  is  funding  for 
staff  salaries  f(  tr  those  functions  which 


support  the  organization  as  a  whole,  or 
for  purposes  unrelated  to  the  actual 
management  or  implementation  of  work 
conducted  under  an  ANA  approved 
project.  However,  functions  and 
activities  that  are  clearly  project  related 
are  eligible  for  grant  funding.  For 
example,  the  management  and 
administrative  functions  necessary  to 
carry  out  an  ANA  approved  project  are 
not  considered  "core  administration" 
and  are,  therefore,  eligible  costs. 
Additionally,  ANA  will  fund  the 
salaries  of  approved  staff  for  time 
actually  and  reasonably  spent  to 
implement  a  funded  ANA  project. 

•  fleay/Voperty  means  land, 
including  land  improvements, 
structures  and  appurtenances  thereto, 
excluding  movable  machinery  and 
equipment. 

•  Construction  is  the  term  which 
specifies  a  project  supported  through  a 
discretionary  grant  or  a  cooperative 
agreement,  to  support  the  initial 
building  of  a  facility. 

B.  Activities  That  Cannot  Be  Funded 

The  Administration  for  Native 
Americans  does  not  fund: 

•  Projects  that  operate  indefinitely  or 
require  ANA  funding  on  a  recurring 
basis. 

•  Projects  in  which  a  grantee  would 
provide  training  and/or  technical 
assistance  (T/TA)  to  other  tribes  or 
Native  American  organizations  which 
are  otherwise  eligible  to  apply  to  ANA 
("third  party  T/TA").  However,  the 
purchase  of  T/TA  by  a  grantee  for  its 
own  use  or  for  its  members'  use  (as  in 
the  case  of  a  consortium),  where  T/TA 
is  necessary  to  carry  out  project 
objectives,  is  acceptable. 

•  The  support  of  on-going  social 
service  delivery  programs  or  the 
expansion,  or  continuation,  of  existing 
social  service  delivery  programs. 

•  ANA  will  not  fund  the  purchase  of 
real  property. 

•  ANA  will  not  fund  construction. 

•  Objectives  or  activities  for  the 
support  of  core  administration  of  an 
organization. 

•  Costs  of  fund  raising,  including 
financial  campaigns,  endowment  drives, 
solicitation  of  gifts  and  bequests,  and 
similar  expenses  incurred  solely  to  raise 
capital  or  obtain  contributions  are 
unallowable  under  a  grant  award. 

Projects  or  activities  that  generally 
will  not  meet  the  purposes  of  this 
announcement  are  discussed  further  in 
Part  I,  Section  H,  General  Guidance  to 
Applicants. 

C.  Multi-Year  Projects 

This  announcement  is  soliciting 
applications  for  project  periods  up  to  36 


months.  Awards,  on  a  competitive  basis, 
will  be  for  a  one-year  budget  period, 
although  project  periods  may  be  as  long 
as  36  months.  Funding  after  the  12 
month  budget  period  of  an  approved 
multi-year  project  is  non-competitive. 
The  non-competitive  funding  for  the 
second  and  third  years  is  contingent 
upon  the  grantee's  satisfactory  progress 
in  achieving  the  objectives  of  the  project 
according  to  the  approved  work  plan, 
the  availability  of  Federal  funds, 
compliance  with  the  applicable 
statutory,  regulatory  and  grant 
requirements,  and  determination  that 
continued  funding  is  in  the  best  interest 
of  the  Government. 

D.  Intergovernmental  Review  of  Federal 
Programs 

This  program  is  not  covered  by 
Executive  Order  12372. 

E.  Application  Process 

(1)  Application  Submission  by  Mail: 
Each  application  should  include  one 

signed  original  and  two  (2)  copies  of  the 
grant  application,  including  all 
attachments.  Assurances  and 
certifications  must  be  completed. 
Submission  of  the  application 
constitutes  certification  by  the  applicant 
that  it  is  in  compliance  with  Drug-Free 
Workplace  and  Debarment  and  these 
forms  do  not  have  to  be  submitted.  The 
application  must  be  hand  delivered  or 
mailed  by  the  closing  date  to:  U.S. 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  ACYF/Office  of  Grants 
Management,  370  L'Enfant  Promenade, 
S.W.,  Mail  Stop  HHH  326-F, 
Washington,  D.C.  20447-0002. 
Attention:  Lois  B.  Hodge — ANA  No 
93612-993. 

(2)  Application  Submission  by 
Courier: 

Hand  delivered  applications  are 
accepted  during  the  normal  working 
hours  of  8:00  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  on  or  prior  to  the 
established  closing  date  at: 
Administration  for  Children  and 
Families,  ACYF/Office  of  Grants 
Managment,  ACF  Mail  Room,  Second 
Floor  Loading  Dock,  Aerospace  Center, 
901  D  Street,  S.W.,  Washington,  D.C. 
20024.  Attention:  Lois  B.  Hodge,  ANA 
No.  93612-993. 

The  application  must  be  signed  by  an 
individual  authorized:  (1)  to  act  for  the 
applicant  tribe,  village  or  organization, 
and  (2)  to  assume  the  applicant's 
obligations  under  the  terms  and 
conditions  of  the  grant  award. 

(3)  Application  Consideration: 
The  Commissioner  of  the 

Administration  for  Native  Americans 
determines  the  final  action  to  be  taken 
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with  respect  to  each  grant  appUcation 
received  under  this  announcement. 

The  following  points  should  be  taken 
into  consideration  by  all  applicants: 

•  Incomplete  applications  and 
applications  that  do  not  otherwise 
conform  to  this  announcement  will  not 
be  accepted  for  review.  Applicants  will 
be  notified  in  writing  of  any  such 
determination  by  ANA. 

•  Complete  applications  that  conform 
to  all  the  requirements  of  this  program 
announcement  are  subjected  to  a 
competitive  review  and  evaluation 
process.  An  independent  review  panel 
consisting  of  reviewers  familiar  with 
environmental  problems  of  Indian  tribes 
and  Alaska  Native  villages  will  evaluate 
each  application  against  the  pubUshed 
criteria  in  this  announcement.  The 
results  of  this  review  will  assist  the 


Commissioner  in  making  final  funding 
decisions. 

•  The  Commissioner's  decision  will 
also  take  into  account  the  comments  of 
ANA  staff,  state  and  Federal  agencies 
having  performance  related  information, 
and  other  interested  parties. 

•  As  a  matter  of  policy  the 
Commissioner  will  make  grant  awards 
consistent  with  the  stated  purpose  of  the 
announcement  and  all  relevant  statutory 
and  regxilatory  requirements  imder  45 
CFR  Parts  74  and  92  applicable  to  grants 
under  this  aimoimcement. 

•  After  the  Commissioner  has  made 
decisions  on  all  applications, 
unsuccessful  applicants  will  be  notified 
in  vniting  v\ritldn  approximately  120 
days  of  the  closing  date.  Successful 
appUcants  are  notified  through  an 
official  Financial  Assistance  Award 


(FAA)  document.  The  Administration 
for  Native  Americans  staff  cannot 
respond  to  requests  for  funding 
decisions  prior  to  the  official 
notification  to  the  applicants.  The  FAA 
will  state  the  amount  of  Federal  funds 
awarded,  the  purpose  of  the  grant,  the 
terms  and  conditions  of  the  grant  award, 
the  effective  date  of  the  award,  the 
project  period,  the  budget  period,  and 
the  amount  of  the  non-Federal  matching 
share  requirement. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.612 
Native  American  Programs) 

Dated:  January  13, 1999. 
Gary  N.  Kimbla, 

Commissioner,  Administration  for  Native 
Americans. 
[FR  Doc.  99-1208  Filed  1-21-99;  8:45  am) 
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DEPARTMErrr  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  926 

[SPATS  No.  MT>017-F0R] 

Montana  Regulatory  Program  and 
Aisandoned  liine  Land  Reclamation 
Plan 

AGENCY:  Office  of  Surface  Mining 
Reclamation  abd  Enforcement,  Interior. 
ACTION:  Final  >ule;  approval  of 
amendment. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
approving,  witp  certain  exceptions  and 
additional  requirements,  a  proposed 
amendment  to  the  Montana  regulatory 
program  (hereinafter,  the  "Montana 
program")  and!  abandoned  mine  land 
reclamation  plan  (hereinafter,  the 
"Montana  plan")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRAI.  Montana  proposed 
statutory  revisions  pertaining  to  the 
designation  of  the  Montana  State 
Regulatory  Au^ority  and  the 
reclamation  agency  SMCRA,  statutory 
definitions  of  "Prospecting"  and  "Prime 
Carmland,"  revegetation  success  criteria 
for  bond  releasis,  prospecting  imder 
notices  of  inteiit,  and  permit  renewal. 
The  amendment  was  intended  to  revise 
the  Montana  program  to  be  consistent 
with  the  corresponding  Federal 
regulations  and  SMCRA,  as  amended  by 
the  Abandoned  Mine  Reclamation  Act 
of  1990  (Pub.  U  101-508),  to  provide 
additional  flexibiUty  afforded  by  the 
revised  Federal  regulations,  to  provide 
additional  safeguards,  to  clarify 
ambiguities,  add  to  improve  operational 
efficiency. 

EFFECTIVE  DATE}  January  22, 1999. 

FOR  FURTHER  IN^ORMATKJN  CONTACT:  Guy 
V.  Padgett.  Telephone.  (307)  261-6550; 
Internet  addres$:  gpadgett@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Montana  Program 
•ndPian 

On  April  1, 1J980,  the  Secretary  of  the 
Interior  conditionally  approved  the 


Montana  program.  General  background 
information  on  the  Montana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and 
conditions  of  approval  of  the  Montana 
program  can  be  found  in  the  April  1, 
1980,  Federal  Register  (45  FR  21560). 
Subsequent  actions  concerning 
Montana's  program  and  program 
amendments  can  be  found  at  30  CFR 
926.15,  926.16,  and  926.30. 

On  November  24, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Montana  plan  as  administered  by 
the  Department  of  State  Lands.  General 
backgroimd  information  on  the  Montana 
program,  including  the  Secretary's 
finding,  the  disposition  of  conunents, 
and  conditions  of  approval  of  the 
Montana  plan  can  be  foimd  in  the 
October  24,  1980.  Federal  Register  (45 
FR  70445).  Subsequent  actions 
concerning  Montana's  program  and 
program  amendments  can  be  found  at 
30  CFR  926.25. 

II.  Proposed  Amendment 

By  letter  dated  May  16, 1995, 
Montana  submitted  a  proposed 
amendment  to  its  program  and  plan 
(Administrative  Record  No.  MT-14-01) 
pursuant  to  SMCRA  (30  U.S.C.  1201  et 
seq.).  Montana  submitted  the  proposed 
amendment  in  response  to  required 
program  amendments  at  30  CFR  926.16 
(f)  and  (g),  and  at  its  own  initiative.  The 
provisions  of  the  Montana  Code 
Annotated  (MCA)  that  Montana 
proposed  to  revise  were:  82-4-203, 
MCA  (Definitions);  82-4-204,  MCA 
(Rulemaking  authority);  82-4-205,  MCA 
(Administration  by  department);  82-4- 
221.  MCA  (Mining  permit  required);  82- 
4-223,  "MCA  (Permit  fee  and  surety 
bond);  82-4-226,  MCA  (Prospecting 
permit  and  the  definition  of 
"Prospecting");  82-4-227,  MCA 
(Refusal  of  permit);  82-4-231,  MCA 
(Submission  of  and  action  on 
reclamation  plan);  82-4-232,  MCA 
(Area  mining — bond — alternate  plan); 
82-4-235,  MCA  (Inspection  of 
vegetation — final  bond  release);  82-4- 
239,  MCA  (Reclamation);  82-4-240, 
MCA  (reclamation  after  bond  forfeiture); 
82-4-242,  MCA  (funds  received  by 
regulatory  authority);  82-4-251,  MCA 
(Noncompliance — suspension  of 


permits);  and  82-4-254,  MCA 
(Violation — penalty — waiver). 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  June  5, 
1995,  Federal  Register  (60  FR  29521), 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy  (Administrative  Record 
No.  MT-14-06).  Because  no  one 
requested  a  public  hearing  or  meeting, 
none  was  held.  The  public  comment 
period  ended  on  July  5, 1995. 

During  its  review  of  the  amendment. 
OSM  identified  concerns  relating  to:  82- 
4-203,  MCA,  subsections  (6),  (10),  and 
(12)  (the  definitions  of  "Board", 
"Commissioner",  and  "Director");  82- 
4-205,  MCA  (Board  rules  and 
Administration  by  department);  82-4- 
235,  MCA  (Inspection  of  vegetation — 
final  bond  release);  82-4-203,  MCA, 
subsection  (25)  and  82-4-226.  MCA, 
subsection  (8)  (the  definition  of 
"Prospecting",  prospecting  permit  and 
notices  of  intent).  OSM  also  addressed 
outstanding  required  program 
amendments  at  30  CFR  926.16(h).  (i). 
and  (j)  as  they  related  to  prospecting. 
OSM  notified  Montana  of  the  concerns 
by  letter  dated  IDecember  5. 1996 
(Administrative  Record  No.  MT-14-08). 

Montana  responded  in  a  letter  dated 
November  6. 1997.  by  submitting  a 
revised  amendment  and  additional 
explanatory  information 
(Administrative  Record  No.  MT-14-11). 
The  revisions  to  the  amendment 
consisted  of  new  statutory  language 
enacted  by  the  1997  Montana 
Legislature.  Montana  proposed  revisions 
to,  and  additional  explanatory 
information  concerning:  82-4-203, 
subsections  (6).  (10),  and  (12),  2-15- 
111.  2-15-121,  2-15-3501,  and  2-15- 
3502,  MCA  (the  definitions  of  "Board". 
"Commissioner",  and  "Director");  82- 
4-204  and  82-4-205,  MCA  (Board  rules 
and  Administration  by  department);  82- 
4-235,  MCA  (Inspection  of  vegetation — 
final  bond  release);  82-4-203,  MCA, 
subsection  (25)  and  82-4-226,  MCA, 
subsection  (8)  (the  definition  of 
"Prospecting",  prospecting  permit  and 
notices  of  intent  to  prospect),  and 
required  program  amendments  at  30 
CFR  926.16(h),  (i)  and  (j). 
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Based  upon  the  revisions  to,  and 
additional  explanatory  information  for, 
the  proposed  program  amendment 
submitted  by  Montana,  OSM  reopened 
the  public  comment  period  in  the 
December  5, 1997,  Federal  Register  (62 
FR  64327;  Administrative  Record  No. 
MT-14-12)  and  provided  an 
opportimity  for  a  public  hearing  or 
meeting  on  its  substantive  adequacy. 
Because  no  one  requested  a  pubUc 
hearing  or  meeting,  none  was  held.  The 
public  comment  period  ended  on 
December  22, 1997. 

m.  Director's  Findings 

As  discussed  below,  the  E)irector 
finds,  in  accordance  with  SMCRA,  30 
CFR  732.15,  732.17,  884.14.  and  884.15. 
with  certain  exceptions  and  additional 
requirements,  that  the  proposed 
program  and  plan  amendments 
submitted  by  Montana  on  May  16. 1995. 
and  as  revised  and  supplemented  with 
additional  explanatory  information  on 
November  6, 1997,  is  no  less  effective 
and  the  corresponding  Federal 
regulations  and  no  less  stringent  than 
SMCRA.  Accordingly,  the  Director 
approves  the  proposed  amendment. 

1.  Nonsubstantive  Revisions  to 
hdontana's  Statutes 

Montana  proposed  revisions  to  the 
following  previously-approved  statutes 
that  are  nonsubstantive  in  nature  and 
consist  of  minor  editorial,  pimctuation. 
grammatical,  and  recodification  changes 
(corresponding  Federal  regulations  or 
SMCRA  provisions  are  listed  in 
parentheses): 

82-4-203.  MCA.  subsections  (1).  (2).  (3). 
(4).  (7).  (8),  (10).  (11).  (13).  (14).  (15).  (16). 
(17).  (18).  (19).  (20).  (21).  (22).  (23).  (26).  (27). 
(28).  (29),  (30).  (31).  (32).  (33),  (34).  and  (35). 
(SMCRA  Section  701.  30  CFR  700.5  and 
701.5).  Definitions. 

82-4-221.  MCA.  Subsections  (2)  and  (3). 
(SMCRA  Section  506(d)(3)).  Mining  permit 
required; 

82-4-226.  MCA,  subsections  (1)  and  (2), 
(30  CFR  772.12),  Prospecting  permit; 

82-4-227.  MCA.  subsections  (1).  (2),  (5). 
(7).  (8).  (9).  (11),  and  (12).  (SMCRA  Section 
510).  Refusal  of  permit; 

82-4-231.  MCA,  subsections  (1)  and  (6). 
(SMCRA  Sections  508.  510.  513,  and  515, 
and  39  CFR  773).  Submission  of  and  action 
on  reclamation  plan; 

82-4-232,  MCA,  subsection  (6).  (SMCRA 
Sections  508,  509,  and  515],  Area  mining 
required — ^bond — alternative;  and 

82-4-251,  MCA,  subsections  (6)  and  (7), 
(SMCRA  Section  521).  Noncompliance— 
suspension  of  permits. 

Because  the  proposed  revisions  to 
these  previously-approved  statutes  are 
nonsubstantive  in  nature,  the  Director 
finds  that  these  proposed  Montana 
statutory  revisions  are  no  less  effective 


than  the  Federal  regulations  and  no  less 
stringent  than  SMCRA.  The  Director 
approves  these  proposed  statutory 
revisions. 

2.  MCA  82-4-203(6)  and  (12)  and  MCA 
2-15-3502,  Definitions  of  "Board"  and 
"Department";  MCA  2-15-3501. 
Definition  of  "Director";  and  MCA  82- 
4-204  and  82-4-205,  Board  Rules  and 
Administration  by  Department 

Montana  Senate  Bill  234  (SB  234) 
proposes  to  revise  the  environmental 
and  natural  resource  functions  of  the 
state  government  to,  among  other  things, 
replace  the  former  Board  of  Land 
Commissioners  with  the  new  Board  of 
Environmental  Review  at  MCA  82-4- 
203(6).  and  transfer  the  rulemaking 
powers  of  the  former  Board  of  Land 
Conunissioners  to  the  Board  of 
Environmental  Review.  All  other 
powers  of  the  former  Board  of  Land 
Commissioners  would  go  the  renamed 
Department  of  Environmental  Quality. 

Montana  proposes  to  limit  the  Board 
of  Environmental  Review  at  MCA  82-4- 
204  to  adopting  general  rules  pertaining 
to  strip  mining  and  imderground 
mining;  and  adopting  rules  relating  to 
the  fiUng  of  reports,  issuance  of  permits, 
monitoring,  and  other  administrative 
and  procedural  matters. 

At  MCA  82-4-205,  Montana  proposes 
to  give  the  Department  of 
Environmental  QuaUty,  three  duties 
previously  held  by  the  Board  of  State 
Lands,  in  addition  to  retaining  duties 
previously  assigned  to  the  former 
Department  of  State  Lands.  Those  new 
duties  are:  (1)  The  issuance  of  orders 
requiring  an  operator  to  adopt  remedial 
measures  necessary  to  achieve 
compliance;  (2)  the  issuance  of  a  final 
order  revoking  a  permit  for  failure  to 
comply  with  a  notice  of  noncompliance, 
an  order  suspension,  or  an  order 
requiring  remedial  measures;  and  (3) 
conducting  hearings  on  the  provisions 
or  rules  adopted  by  the  board. 

The  effect  is  that  the  newly  created 
Department  of  Environmental  Quality 
will  increase  its  responsibilities  for  the 
Montana  coal  mining  and  reclamation 
program  over  those  previously  held  by 
the  former  Department  of  State  Lands. 
In  contrast,  the  newly  created  Board  of 
Environmental  Review  would  retain 
diminished  responsibilities  over  those 
previously  held  by  the  Board  of  State 
Lands. 

In  revising  the  Montana  statutes  to 
reflect  the  reorganized  duties  of  the 
Board  of  Environmental  Review  and  the 
Department  of  Environmental  Quality, 
Montana  has  changed  the  terminology 
in  its  statutes  to  delete  the  reference  to 
"Commissioner"  and  insert,  as 
appropriate,  "Board",  "Department",  or 


"Director."  Specifically,  Montana 
proposed  to  delete  the  definition  of 
"Commissioner"  at  former  MCA  82-4- 
203(10)  and  use  the  term  "Director." 
Montana  proposed  to  change  the 
statutory  definition  of  "Department"  at 
recodified  MCA  82-4-203(12)  to  refer  to 
the  Department  of  Environmental 
Quality,  instead  of  the  former 
Department  of  State  Lands.  The  cross- 
reference  to  "Article  X,  section  4,  of  the 
constitution  of  this  state"  in  the 
definition  of  "Board"  at  MCA  82-4- 
203(6)  was  changed  to  "section  21".  The 
cross-reference  to  "Title  2,  chapter  15, 
part  32"  in  the  definition  of 
"Department"  at  proposed  MCA  82-4- 
203(12)  was  changed  to  "section  20". 
Statutes  which  were  revised  to  reflect 
these  changes  were:  MCA  82-4-223(2) 
and  (3),  82-4-226(8),  82-4-227(3)  and 
(4).  82-4-231(9)  and  (10),  82-4-232(7). 
82^-240,  82-4-242,  82-4-251(1),  (2). 
(3),  (4),  (5).  and  (8).  and  82-^1-254(1). 
(2),  and  (3). 

In  response  to  these  proposed 
statutory  revisions.  OSM  sent  Montana 
an  issue  letter  dated  December  5, 1996 
(Administrative  Record  No.  MT-14-08), 
which  requested:  (1)  copies  of 
referenced  sections  20  and  21;  (2) 
clarification  and  additional  information 
on  the  State's  reorganization  as  required 
by  30  CFR  732.1 7ft>),  specifically  those 
items  mentioned  at  30  CFR  731.14(d). 
(e),  (f),  and  (g),  and  732.15;  and  (3)  a 
definition  of  "Director." 

In  its  response  to  OSM's  issue  letter, 
Montana  submitted  revised  statutes  at 
MCA  2-15-3501  defining  the 
"Department  of  environmental  quality". 
MCA  2-15-3502  defining  the  "Board  of 
environmental  review",  MCA  2-15-111 
describing  the  appointment  and 
qualifications  of  department  heads,  and 
MCA  2-15-121  describing  the 
administrative  allocation  for  agencies 
under  the  various  departments  in 
Montana  (Administrative  Record  No. 
MT-14-11).  With  respect  to  item  #1  of 
the  issued  letter,  Montana  deleted  the 
previously  referenced  sections  20  and 
21,  and  changed  the  references  to  MCA 
2-15-3501  and  2-15-3502,  respectively. 
Montana  also  submitted  MCA  2-15- 
111,  cross-referenced  in  MCA  2-15- 
3501,  to  further  explain  the  duties  of  the 
department  heads.  MCA  2-15-121, 
cross-referenced  in  MCA  2-15-3502. 
addresses  the  administrative  allocations 
of  agencies  under  departments  in 
Montana.  In  response  to  item  #3  in  the 
issue  letter,  Montana  provided  MCA  2- 
15-3501  to  define  "Director." 

Montana  stated,  in  response  to  item 
#2  of  the  December  5. 1996,  issue  letter, 
that: 
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During  the  reorganization,  the  Coal  and 
Uranium  Bureau  was  removed  from  the 
Reclamation  Division,  Montana  Department 
of  State  Lands  a«d  transferred  intact  to  the 
Permitting  and  Compliance  Division, 
Department  of  Environmental  Quality.  The 
Coal  and  Uranium  Bureau  and  the  Opencut 
Bureau  where  then  combined  to  form  a  new 
bureau — Industrial  and  Energy  Minerals 
Bureau  (organization  chart  attached).  In  the 
formation  of  the  new  bureau,  the  staff  and 
functions  of  the  coal  and  uranium  mining 
program  remained  intact  and  similar  to  what 
existed  prior  to  the  reoiganization.  Since  the 
program  was  moved  intact,  the  civil  penalty 
assessment  and  collection  authority  and 
provisions  for  the  administrative  and  judicial 
review  of  State  {xogram  actions  were 
maintained  in  the  Montana  Code  Annotated 
and  the  Administrative  Rules  of  Montana. 
Therefore,  no  chtnges  to  these  provisions 
were  made. 


Utsii 


SMCRA  and  its  implementing 
regulations  do  not  require  that  a 
primacy  State  organize  its  regulatory 
agency  in  any  specific  manner  as  long 
as  the  State  regulatory  authority  has 
sufficient  authority  to  implement  and 
enforce  the  State  program.  The 
reconfiguratioQ  of  the  Montana  coal 
mining  program  under  the  renamed 
Department  of  ^vironmental  Quality  is 
substantially  the  same  as  that  under  the 
fonner  Department  of  State  Lands, 
which  was  in  eldstence  when  the 
Montana  coal  program  was  approved  on 
April  1, 1980. 

OSM  finds  these  statutory  revisions, 
as  explained  by  the  cross-referenced 
statutes  subsequently  submitted,  to 
adequately  clarify  the  Montana 
reorganizations  of  its  environmental  and 
natiiral  resource  departments  in  SB  234. 
Thoefore,  the  Director  finds  that  the 
revised  and  recodified  statutes  are  no 
less  effective  then  the  corresponding 
Federal  regulations  at  30  CFR  Chapter 
Vn  and  43  CFRiPart  4.  The  Director 
approves  the  pmposed  amendment, 
specifically  the  revised  statutes  at:  MCA 
2-15-3501;  2-15-3502;  82-4-203  (6) 
and  (12):  82-4-204;  82-4-205;  82-4- 
223(2)  and  (3);  ^2-4-226  (8);  82-4- 
227(3)  and  (4);  $2-4-231  (9)  and  (10); 
82-4-232(7);  82-4-240;  82-4-242;  82- 
4-251  (1),  (2).  (i).  (4).  (5).  and  (8);  and 
82-4-254  (1).  (i),  and  (3). 

3.  MCA  82-4-263  (24).  Definition  of 
"Prime  Farmlaifd" 

Montana  proposes  to  revise  the 
definition  of  "ftime  farmland"  by 
deleting  the  list  of  criteria  to  be  taken 
into  consideration  by  the  U.S.  Secretary 
of  Agriculture  in  part  (a),  and  instead 
referencing  7  CFR  Part  657  in  the 
Federal  Register  (Vol.  4,  No.  21)  which 
defines  the  same  criteria.  At  part  (b), 
Montana  propoles  to  delete  the 
reference  to  the  aforementioned  Federal 
Register  notice  and  to  reference  land 


that  "historically  has  been  used  for 
intensive  agricultural  purposes." 

The  Federal  definition  of  "Prime 
farmland"  at  30  CFR  701.5  and  SMCRA 
Section  701  (20)  is  similar  to  the 
Montana  definition  in  that  both 
consider  criteria  prescribed  by  the  U.S. 
Secretary  of  Agriculture  at  7  CFR  Part 
657  to  define  "Prime  farmland." 
However,  where  the  proposed  Montana 
definition  references  land  that 
"historically  has  been  used  for  intensive 
agriculttiral  purposes",  the  Federal 
definition  references  lands  which  have 
been  "Historically  used  for  cropland." 
The  Montana  program  does  not  define 
the  phrase  "historically  has  been  used 
for  intensive  agricultural  purposes." 
When  the  Montana  program  was 
approved  with  this  phrase,  part  (b)  also 
reference  the  criteria  of  7  CFR  Part  657 
as  contained  in  the  Federal  Register 
notice  (Vol.  4,  No.  21).  With  the 
proposed  removal  of  the  Federal 
Ref^er  criteria  in  part  (b),  the 
interpretation  of  part  (b)  of  the  Montana 
definition  of  "Prime  farmland"  becomes 
unclear. 

The  Montana  program  does  define  the 
phrase  "Historically  used  for  cropland" 
at  ARM  26.4.301(52),  although  this 
phrase  is  not  used  in  the  definition  of 
"Prime  farmland."  Both  ARM 
26.4.301(52),  the  definition  of 
"Historically  used  for  cropland"  and  30 
CFR  701.5,  the  Federal  definition  of 
"Historically  used  for  cropland"  contain 
the  same  two  "Prime  farmland"  criteria: 
(1)  Lands  used  for  prime  farmland  for 
any  5  of  the  10  years  immediately 
preceding  acquisition  for  coal  mining; 
and  (2)  a  regulatory  authority 
determination  based  on  additional 
cropland  history.  However,  the  Montana 
program  does  not  contain  the  third  part 
of  the  Federal  definition,  which  states 
"lands  that  would  have  likely  been  used 
as  cropland  for  any  5  out  of  the  last  10 
years,  immediately  preceding  such 
acquisition  but  for  the  same  &ct  of 
ownership  or  control  of  the  land 
unrelated  to  the  productivity  of  the 
land." 

Therefore,  because  the  Montana 
definition  of  "Prime  farmland"  proposes 
to  rely  exclusively  on  an  undefined 
phrase  in  part  (b),  the  Director  finds  the 
proposed  definition  to  be  less  effective 
than  the  Federal  counterpart  at  30  CFR 
701.5  and  disapproves  this  revision.  In 
addition,  the  Ehrector  places  a  required 
program  amendment  on  the  Montana 
program  to  revise  the  definition  of 
"Historically  used  for  cropland"  at  ARM 
26.4.301(52)  to  include  the  criteria 
concerning  "lands  that  would  likely 
have  been  used  as  cropland  for  any  5 
out  of  the  last  10  years,  immediately 
preceding  such  acquisition  but  for  the 


same  fact  of  ownership  or  control  of  the 
land  unrelated  to  the  productivity  of  the 
land." 

4.  MCA  82-4-203(25)  and  82-4-226(8), 
Definition  of  "Prospecting" 

In  response  to  the  required  program 
amendment  codified  at  30  CFR 
926.16(f),  Montana  submitted  both 
Senate  Bill  234  and  House  Bill  0162 
which  defined  "Prospecting"  with 
different  language.  OSM,  in  the  issue 
letter  to  Montana  dated  December  5, 
1996  (Administrative  Record  No.  MT- 
14-08).  requested  that  Montana  clarify 
which  proposal  the  State  would  like 
OSM  to  consider. 

Montana  responded  by  letter  dated 
November  6, 1997  (Administrative 
Record  No.  MT-14-11),  with  a  1997 
revised  version  of  the  definition  of 
"Prospecting"  at  MCA  82-4-203(25). 
The  revised  definition  responds  to 
OSM's  concerns  in  the  required  program 
amendment  at  30  CFR  926.16(f)  by:  (1) 
Including  the  activities  of  gathering 
siuface  or  subsurface  geologic,  physical, 
or  chemical  data  by  mapping,  trenching, 
or  geophysical  or  other  techniques 
necessary  to  determine  the  location, 
quantity,  or  quatity  of  a  mineral  deposit 
(coal  or  uranium);  (2)  clarifying  that  an 
activity  need  not  involve  surface 
disturbance  to  be  considered 
"prospecting":  and  (3)  removing  the 
word  "naturcJ"  to  refier  to  mineral 
deposit  at  MCA  82-4-226(8)  and  82-4- 
203(25)  so  that  the  definition  would 
include  such  human-made  structures  as 
coal  waste  piles. 

The  Director  finds  that  Montana's 
revised  definition  of  "Prospecting"  at 
MCA  82-4-203(25)  to  be  no  less 
effective  than  the  Federal  definition  of 
"Coal  exploration"  at  30  CFR  701.5  and 
no  less  stringent  that  SMCRA  Section 
512.  The  Director  approves  the 
proposed  amendment  and  removes  the 
required  program  amendment  at  30  CFR 
926.16(f). 

5.  MCA  82-4-239,  Reclamation 

In  this  abandoned  mine  land 
reclamation  (AMLR)  statute,  Montana 
has  made  revisions  to  reflect  the 
reorganized  duties  of  the  Board  of 
Environmental  Review  and  the 
Department  of  Environmental  Quality. 
Montana  has  changed  the  wording  to 
delete  "Board"  and  insert  "Department" 
as  appropriate.  However,  Montana  has 
not  submitted  an  organizational  chart 
for  its  reorganized  AMLR  plan  under  the 
renamed  Department  of  Environmental 
Quality.  The  organizational  chart 
submitted  in  the  November  6, 1997, 
revised  amendment  with  explanatory 
information  (Administrative  Record  No. 
MT-14-08)  clarifies  the  current  State 
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organization  for  the  Title  V  (Regulatory) 
program,  not  the  Title  IV  (AMLR)  plan. 

In  the  final  rule  dated  July  19, 1995 
(60  PR  36998),  concerning  Montana's 
AMLR  plan,  OSM  approved  a  renaming 
of  the  former  Department  of  State  Lands 
as  the  Department  of  Environmental 
Quality.  However,  the  organizational 
chart  (Exhibit  A)  submitted  in  that 
amendment  (Administrative  Record  No. 
MT-AML-01;  March  22, 1995)  showed 
no  renaming  or  reorganization  of  the 
Divisions  and  Bureaus  below  the 
Departmental  level.  Supporting 
dociunentation  from  Governor  Marc 
Radcot  dated  June  15, 1995,  and  from 
the  Department's  Chief  Legal  Coimsel, 
John  North,  dated  June  9, 1995,  only 
referred  to  the  name  change  to  the 
Department  of  Environmental  Quality, 
and  did  not  specify  a  renaming  of 
Divisions  and  Bureaus,  nor  a  change  in 
the  State  organizational  chart 
concerning  the  AMLR  plan 
(Administrative  Record  No.  MT-AML- 
18). 

At  this  time,  it  is  unclear  what  the 
new  reorganization  of  the  Montana 
AMLR  plan  consists  of,  as  well  as  which 
AMLR  rules  and  statutes  have  been 
revised  as  a  result  of  the  1995  State 
reorganization.  During  the  Montana 
reorganization,  the  regulatory  (Title  V) 
and  the  abandoned  mine  land 
reclamation  (Title  IV)  programmatic 
rules  were  recodified  from  ARM  26.4  to 
ARM  17.24.  This  new  recodification  is 
reflected  in  the  November  6, 1997, 
Montana  submittal  (Administrative 
Record  No.  MT-14-11).  However,  OSM 
has  never  approved  the  recodification  as 
McHitana  removed  some  of  its 
abandcHied  mine  land  reclamation 
provisions  without  explanation.  Before 
OSM  can  approve  the  recodification,  the 
missing  AMLR  rules  must  be  explained. 
The  regulatory  program  (Title  V)  was 
recodified  intact. 

Therefore,  the  Director  is  deferring 
approval  on  the  revision  to  MCA  82-4- 
239  imtil  these  issues  are  clarified.  The 
Director  is  requiring  that  Montana 
submit  and  receive  approval  on  the 
AMLR  reorganization  initiated  in  1995 
and  revised  by  the  1997  Montana 
legislature,  as  well  as  submit  and 
obtained  approval  on  all  revised  AMLR 
statutes  and  rules,  subsequent  to  final 
rule  Federal  Register  notice,  60  FR 
36998,  dated  July  19, 1995. 

6.  MCA  82-4-221(1).  Mining  Permit 
Required 

Mcmtana  proposes  to  require  that  an 
application  for  permit  renewed  be  filed 
at  least  240  days,  and  no  more  than  300 
days,  prior  to  permit  expiration.  Both 
the  State  and  Federal  statutes  provide  a 
procedural  time  period  for  the  involved 


parties  to  file  an  application  for  permit 
renewal  prior  to  the  expiration  of  the 
valid  permit.  Section  506(d)(3)  of 
SMCRA  and  30  CFR  774.15(b)(1)  only 
require  that  such  filing  shall  be  made  at 
least  120  days  prior  to  the  expiration  of 
the  valid  permit.  The  Federal 
requirement,  unlike  the  State's  proposal, 
does  not  set  a  limit  on  how  far  in 
advance  an  applicant  may  submit  an 
application  for  permit  renewal.  This 
State  proposal  is  a  procedural 
requirement  which  provides  involved 
parties  with  similar  rights  and  remedies 
as  those  provided  by  SMCRA  at  Section 
506(d)(3)  and  30  CFR  774.15(b)(1). 
Accordingly,  the  Director  finds  that  the 
State's  proposed  revision  is  no  less 
stringent  than  SMCRA  and  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  774.15(b)(1).  The  Director 
approves  the  proposed  amendment. 

7.  MCA  82-4-226(8).  Prospecting 
Permits  and  Notices  of  Intent 

In  the  February  1, 1995,  final  rule 
Federal  Register  (60  FR  6006),  OSM 
placed  three  required  program 
amendments  on  the  Montana  program 
concerning  a  prospecting  permit  at  MCA 
82-4-226(8).  The  required  program 
amendment  at  30  CFR  926.16(h) 
required  that  Montana  prohibit 
prospecting  under  notices  of  intent 
when  more  than  250  tons  of  coal  are  to 
be  removed.  The  required  program 
amendment  at  30  CFR  926.16(i)  required 
that  Montana  delete  the  word 
"reasonable"  in  the  final  sentence  of 
MCA  82-4-226(8).  The  required 
program  amendment  at  30  CFR  926.16(j) 
required  that  Montana  provide  authority 
for  the  inspection  of  monitoring 
equipment  and  prospecting  methods  for 
prospecting  conducted  under  notices  of 
intent,  and  access  to  and  copying  of  any 
records  required  by  the  Montana 
program  on  such  prospecting 
operations,  at  any  reasonable  time 
without  advance  notice  upon 
presentation  of  appropriate  credentials, 
and  to  provide  for  warrant-less  right  of 
entry  for  prospecting  operations 
conducted  under  notices  of  intent,  to  be 
no  less  effective  in  meeting  SMCRA 's 
requirements  than  30  CFR  840.12(a)  and 

(b). 

In  the  November  6, 1997,  submittal 
(Administrative  Record  No.  MT-14-11), 
Montana  modified  its  statute  at  MCA 
82-4-226(8),  and  presented  additional 
explanatory  information  concerning 
prospecting,  in  order  to  resp<md  to  the 
three  required  program  amendments. 

a.  Prospecting  (Coal  Exploration)  Under 
Notices  of  Intent 

Montana  proposed  to  revise  MCA  82- 
4-226(8)  to  state  that  prospecting  that  is 


not  conducted  in  an  area  designated 
imsuitable  for  coal  mining,  that  is  not 
conducted  for  the  purposes  of 
determining  the  location,  quality,  or 
quantity  of  a  mineral  deposit,  "and  that 
does  not  remove  more  than  250  tons  of 
coal",  is  not  subject  to  subsections  (1) 
through  (7)  (the  requirements  for  a 
prospecting  permit).  "In  addition, 
prospecting  that  is  conducted  to 
determine  the  location,  quaUty,  or 
quantity  of  a  mineral  deposit  outside  an 
area  designated  unsuitable,  that  does 
not  remove  more  than  250  tons  of  coal, 
and  that  does  not  substantially  disturb 
the  natural  land  surface  is  not  subject  to 
subsections  (1)  through  (7)." 

The  revisions  made  by  Montana  in  the 
November  6, 1997,  submittal 
(Administrative  Record  No.  MT-14-11), 
now  restrict  prospecting  under  a  notice 
of  intent  to  those  operations  which 
remove  less  than  250  tons  of  coal.  The 
revisions  meet  the  federal  requirements 
at  SMCRA  Section  512(d)  and  30  CFR 
Part  772  which  require  that  coal 
exploration  permits  be  obtained  when 
an  exploration  operation  will  remove 
more  than  250  tons  of  coal,  regardless  of 
the  intent  of  the  prospecting  (coal  or 
overburden)  or  the  degree  of 
disturbance.  With  these  revisions,  the 
Montana  program  becomes  no  less 
stringent  that  SMCRA  and  no  less 
effective  than  the  Federal  regulations. 
The  Director  approves  the  proposed 
amendment  and  removes  the  required 
program  amendment  at  30  CFR 
926.16(h). 

In  addition  to  restricting  prospecting 
operations  under  a  notice  of  intent  to 
those  which  remove  less  than  250  tons 
of  coal,  the  Montana  revisions  at  MCA 
82-4-226(8)  also  restrict  prospecting 
operations  imder  a  notice  of  intent  to 
those  lands  outside  of  an  area 
designated  as  "lands  unsuitable."  The 
Montana  program  now  contains  the 
same  provisions  as  the  Federal 
coxmterpart  at  30  CFR  772.11(a)  and 
772.12(a)  which  prohibit  coal 
exploration  under  a  notice  of  intent,  and 
require  an  exploration  permit,  for  any 
coal  exploration  on  lands  unsuitable. 
regardless  of  whether  the  exploration 
"substantially  disturbs"  the  natiu^l  and 
siuiace.  The  Director  finds  the  Montana 
revision  at  MCA  82-4-226(8)  to  be  no 
less  effective  than  the  Federal 
requirements  at  30  CFR  772.11(a)  and 
772.12(a).  The  Director  approves  the 
revision. 
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b.  Specificationj  of  Which  Prospecting 
Activities  Are  Required  To  Meet 
Performance  Standards  and 
Specification  of  Applicable  Performance 
Standards 

In  the  Februaty  1, 1995,  Federal 
Register  notice  (60  FR  6006),  finding 
5(b)  requested  that  Montana  clarify 
which  performance  standards  are 
applicable  to  prospecting  operations.  At 
that  time,  OSM  approved  the  revision  to 
MCA  82-4-226(8)  vdth  the  proviso  that 
it  not  be  implemented  until  Montana 
had  promulgated  and  OSM  had 
approved  a  definition  of  "substantially 
disturb"  which  Was  no  less  effective 
than  30  CFR  Part  772  and  30  CFR  701.5. 

In  its  November  6, 1997,  response 
(Administrative  Record  No.  MT-14-11), 
Montana  stated  that: 

Section  82-4-2^6(8)  •  •  •  provides  that 
lands  substantially  disturbed  under  a  notice 
of  intent,  •  •  *  must  be  conducted  in 
accordance  with  tlie  performance  standards 
of  the  board's  rules  regulating  the  conduct 
and  reclamation  of  prosp)ecting  opwraUons 
that  remove  coal.  Therefore,  any  prospecting 
that  "substantially  disturbs"  the  land  surface 
must  comply  with  the  same  performance 
standards,  regardless  of  whether  the 
prospecting  is  doqe  pursuant  to  a  notice  of 
intent  or  a  prospecting  permit. 

Montana's  explanation  also  lists  the 
performance  standards  contained  in 
Chapter  10  of  the  Administrative  Rules 
of  Montana  (AR|yl),  as  those  which 
apply  to  prospecting  (coal  exploration) 
operations.  This  explanation  meets  the 
requirements  of  SMCRA  Section  512(a) 
which  requires  that  all  exploration 
which  substantiilly  distiu-bs  the  natural 
land  surface  be  conducted  in 
accordance  with  the  performance 
standards  of  SMCRA  Section  515. 

Therefore,  Montana  has  compUed 
with  the  proviso  in  finding  5(b)  in  the 
February  1.  1995.  Federal  Register 
notice  (60  FR  6006).  The  Director 
accepts  the  expiratory  information 
provided  by  Moatana.  With  this 
explanation,  the  Montana  program  is  no 
less  stringent  than  SMCRA  in  meeting 
performance  standards  for  coal 
exploration  op>ei«tions. 

c.  Right  of  Entry  tTo  Inspect 

At  30  CFR  92^16(i),  OSM  required 
that  Montana  delete  the  word 
"reasonable"  bopi  MCA  82-4-226(8)  so 
that  the  State  regulatory  program  would 
have  the  authority  to  right  of  entry  to 
any  coal  exploration  operation  without 
advance  notice,  upon  presentation  of 
appropriate  credentials,  and  not  limited 
to  "reasonable"  times.  At  30  CFR 
926.16(j),  OSM  required  that  Montana 
revise  its  program  to  provide  authority 
for  the  inspection  of  prospecting 
operations  conducted  imder  notices  of 


intent,  and  access  to  the  records  on  such 
operations  at  any  reasonable  time 
without  search  warrant. 

In  the  November  6, 1997,  response 
(Administrative  Record  No.  MT-14-11), 
Montana  noted  that  the  required 
program  amendment  changes  to  the 
statutes  had  not  been  made.  In  Ueu  of 
making  the  statutory  revisions,  the  State 
argued  that  two  existing  rules  respond 
to  OSM's  concerns.  Those  rules  are: 
ARM  26.4.1201  and  26.4.1202.  ARM 

26.4.1201,  Frequency  of  Inspections, 
requires  "such  periodic  partial  or 
complete  inspections  of  prospecting 
operations  as  are  necessary  to  enforce 
the  Act,  the  rules  adopted  pursuant 
thereto,  and  the  permit."  ARM 

26.4.1202,  Method  of  Inspections,  states 
that  "Inspections  must  occur  without 
prior  notice  to  the  permittee,  except  for 
necessary  on-site  meetings,  be 
conducted  on  an  irregular  basis,  and  be 
scheduled  to  detect  violations  on  nights, 
weekends,  and  holidays."  (Montana's 
response  actually  references  the  rules  at 
ARM  17.24.1201  and  17.24.1202, 
reflecting  the  State's  1996  rules 
recodification.  Refer  to  the  discussion  in 
Finding  No.  5  above  concerning  the 
recodification.) 

The  existing  rules  at  ARM  26.4.1201 
and  .1202  allow  for  State  inspections  to 
take  place  at  prospecting  operations 
without  prior  notice  to  the  permittee 
and  to  be  conducted  on  an  irregiilar 
basis.  OSM  interprets  these  rules  as 
allowing  inspections  at  other  than 
"reasonable"  times.  In  addition,  these 
same  ndes  would  allow  for  inspections 
of  prospecting  op>erations  "as  are 
necessary  to  enforce  the  Act,  the  rules 
adopted  pursuant  thereto,  and  the 
permit",  as  well  as  to  "collect  evidence 
of  violations  and  to  file  inspection 
reports  adequate  to  determine  whether 
violations  exist."  OSM,  therefore, 
interprets  these  rules  as  providing 
sufficient  "authority  for  the  inspection 
of  monitoring  equipment  and 
prospecting  methods  for  prosp>ecting 
conducted  imder  notices  of  intent,  and 
access  to  and  copying  of  any  records 
required  by  the  Montana  program  on 
such  prospecting  operations,  at  any 
reasonable  time  without  advance  notice 
upon  presentation  of  appropriate 
credentials,  and  to  provide  for 
warrantless  right  of  entry  for 
prospecting  operations  conducted  under 
notices  of  intent." 

OSM  beheves  that  these  rules  address 
the  concerns  of  the  required  program 
amendments  at  30  CFR  926.16  (i)  and 
(j),  as  well  as  serve  to  clarify  the  statute 
at  MCA  82.4.226(8).  The  Director 
approves  the  explanatory  information 
presented  by  Montana  and  removes  the 


required  program  amendments  at  30 
CFR  926.16  (i)  and  (j). 

8.  MCA  82-4-235,  Inspection  of 
Vegetation — Final  bond  Release 

In  the  May  16, 1995,  submittal, 
Montana  proposed  to  revise  MCA  82-4- 
235(1)  to  provide  that  final  bond  release 
may  not  be  withheld  on  the  basis  that 
introduced  species  compose  a  major  or 
dominant  component  of  the  reclaimed 
vegetation  on  lands  which  were  seeded 
with  a  seed  mix  approved  to  include 
substantial  introduced  species 
(applicable  to  both  pre-  and  post- 
SMCRA  areas)  (Administrative  Record 
No.  MT-14-01).  This  proposal  had  the 
effect  of  allowing,  in  some 
circimistances.  final  bond  release  when 
revegetation  performance  standards  are 
not  achieved.  However,  OSM  notified 
Montana  in  the  December  5, 1996,  issue 
letter  (Administrative  Record  No.  MT- 
14-08)  that  SMCRA  Section  519(c)(3) 
requires  that  prior  to  final  bond  release, 
the  operator  must  have  successfully 
completed  all  reclamation  activities, 
including  not  only  planting  the 
approved  seed  mix,  but  also  achieving 
revegetation  success  standards,  OSM 
could  not  approve  proposed  MCA  82-4- 
235(1). 

In  the  November  6, 1997,  response4o 
OSM's  issue  letter,  Montana  deleted  the 
sentence  in  subsection  (1)  which  would 
have  allowed,  in  some  circiunstances, 
final  bond  release  when  revegetation 
performance  standards  were  not 
achieved  (Administrative  Record  No. 
MT-14-11).  The  remaining  changes  to 
proposed  subsection  (1)  contain  two 
non-substantive  wording  changes.  The 
first  proposed  revision  to  subsection  (1) 
is  to  make  the  timing  of  the  final  bond 
release  inspection  and  evaluation  of 
permanent  diverse  vegetative  cover, 
dependent  upon  an  application  for  final 
bond  release,  not  upon  the  satisfactory 
stand,  itself,  having  been  established. 
SMCRA,  also,  requires  that  the 
regulatory  authority  conduct  a 
performance  bond  release  inspection 
upon  receipt  of  a  notification  and 
request  from  the  permittee.  Therefore, 
the  State  revision  is  no  less  stringent 
than  SMCRA. 

The  second  proposed  revision  to 
subsection  (1)  is  to  change  the  February 
2, 1978,  seeding  date  to  May  3, 1978. 
This  means  that  any  reclamation  work 
such  as  augmented  seeding,  fertilizing, 
or  irrigation  taking  place  after  May  3, 
1978  (previously  February  2, 1978)  may 
not  receive  final  bond  release  imtil  at 
least  10  years  after  the  last  year  of  such 
work.  May  3, 1978.  nine-months  after 
the  effective  date  of  SMCRA,  is  the  date 
upon  which,  or  after,  all  surface  coal 
mining  operations  on  State-regulated 


lands  must  be  in  compliance  with  the 
provisions  of  SMCRA,  according  to 
SMCRA  Section  502(c)  and  30  CFR 
710.11(a)(3)(ii).  Therefore,  the  Director 
finds  this  revision  to  be  no  less  effective 
than  the  Federal  regulations  and  no  less 
stringent  than  SMCRA.  The  effect  of 
OSM's  approval  is  that  the  paragraph 
labeled  "82-4-235  (Effective  on 
occurrence  of  contingency)  Inspection 
of  vegetation — final  bond  release"  in 
Montana's  1997  legislative  amendment 
(Administrative  Record  No.  MT-14-11) 
would  be  approved. 

Montana  proposes  to  revise  paragraph 
(2)  of  MCA  82-4-235  to  provide  revised 
bond  release  criteria  on  revegetated 
lands  seeded  with  mixtures  of 
introduced  species  on  which  coal  was 
removed  prior  to  May  3, 1978  (the 
effective  date  of  SMCRA),  or  lands  on 
which  coal  was  not  removed  or  lands 
disturbed  after  May  Z,  1978.  Montana 
states  the  intent  of  this  provision  is  to 
provide  revegetation  success  standards 
for  lands  which  were  reclaimed  using 
seed  mixes  containing  introduced 
species  during  a  period  (1970s  and 
1980s)  when  native  seed  mixes  were  in 
short  supply.  Montana's  proposed 
changes  concern  lands  disturbed  prior 
to  the  effective  date  of  SMCRA  (August 
3, 1997)  and  reclamation  on  those  lands. 
Tlie  changes  do  not  conflict  with  any 
SMCRA  requirement.  Therefore,  the 
Director  is  approving  MCA  82-4-235(1) 
and  (2). 

9.  MCA  82-4-227(10),  Coal 
Conservation  Plan 

OSM  placed  a  required  program 
amendment  (30  CFR  926.16(g))  on 
Montana  in  the  February  1, 1995, 
Federal  Register  notice  (60  FR  6006)  to 
modify  its  program  to  require  that  no 
permit  or  major  permit  revision  be 
approved  unless  the  coal  conservation 
plan  affirmatively  demonstrate  that 
failure  to  conserve  coal  will  be 
prevented.  OSM  placed  the  required 
program  amendment  on  the  Montana 
program  due  to  a  typographic  error 
which  unintentionedly  resulted  in  a 
substantive  revision  to  state  program 
amendment  dated  July  28, 1993, 
Administrative  Record  No.  MT-11-01. 

In  the  May  16,  1995,  submittal 
(Administrative  Record  No.  MT-14-01), 
Montana  subsequently  proposed  a 
statutory  revision  at  MCA  82-4-227(10) 
which  corrected  the  earlier  error  and 
restored  the  State  program  to  its 
previous  statutory  language.  Therefore, 
the  Director  finds  the  Montana  revised 
statute  to  be  no  less  effective  than  the 
Federal  requirement  and  approves  the 
proposed  language.  The  Director 
removes  the  required  program 
amendment  at  30  CFR  926.16(g). 


rv.  Summary  and  Disposition  of 
Comments 

Following  are  siunmaries  of  all 
substantive  written  conunents  on  the 
proposed  amendment  that  were 
received  by  OSM,  and  OSM's  responses 
to  them. 

1.  Public  Comments 

OSM  invited  public  comments  on  the 
proposed  amendment,  but  none  were 
received. 

2.  Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i). 
884.15(a),  and  884.14(a)(2),  OSM 
solicited  comments  on  the  proposed 
amendment  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Montana  program  and 
plan. 

The  Natural  Resources  Conservation 
Service  responded  on  Jime  6, 1997,  with 
the  recommendation  that  reclaimed 
areas  be  fenced  under  grazing 
conditions  in  order  to  ensure  that  stands 
of  introduced  species  and  off-site  native 
species  become  estabUshed 
(Administrative  Record  No.  MT-14-04). 
OSM  responds  that  this  is  not  required 
in  either  the  Montana  program,  or  the 
Federal  statutes  or  regulations. 
Therefore,  to  require  the  fencing  of 
reclaimed  areas  imder  grazing 
conditions  would  be  more  stringent 
than  either  the  Federal  statutes  or  the 
regulations.  However,  the  requirement 
to  fence  reclaimed  lands  during  the 
vegetation  establishment  period  is  often 
placed  on  the  permit  by  the  State,  OSM, 
or  other  Regulatory  Agency,  and 
potentially  even  required  by  lease.  This 
is  because  protection  of  the  revegetated 
area  is  in  the  operator's  best  interest, 
since  the  operator  will  eventually  be 
required  to  meet  revegetation  success 
standards.  OSM  has  forwarded  the 
comments  from  the  Natural  Resources 
Conservation  Service  to  Montana  for 
consideration. 

The  U.S.  Army  Corps  of  Engineers 
and  the  Bureau  of  Indian  Affairs  had  no 
objections  to  the  proposed  revisions 
(Administrative  Record  Nos.  MT-14-07 
and  MT-14-05). 

3.  Environmental  Protection  Agency 
(EPA)  Concurrence  and  Comments 

Pxmisant  to  30  CFR  732.17(h)(ll)(ii). 
OSM  is  required  to  solicit  the  written 
concurrence  of  EPA  with  respect  to 
those  provisions  of  the  proposed 
amendment  that  relate  to  air  or  water 
quality  standards  promulgated  under 
the  authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.)  or  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seq.). 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
OSM  solicited  comments  on  the 


proposed  amendment  from  EPA 
(Administrative  Record  No.  MT-14-03). 
The  proposed  revisions  did  not  relate  to 
air  quality  or  water  quality,  and  the  EPA 
did  not  submit  comments. 

4.  State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4),  OSM 
sohcited  comments  on  the  proposed 
amendments  from  the  SHPO  and  ACHP 
(Administrative  Record  No.  MT-14-03). 
Neither  SHPO  nor  ACHP  responded  to 
OSM's  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves,  with  certain 
exceptions  and  additional  requirements, 
Montana's  proposed  amendment  as 
submitted  on  May  16, 1995,  and  as 
revised  and  supplemented  with 
additional  explanatory  information  on 
November  6, 1997. 

The  Director  approves,  as  discussed 
in:  Finding  No.  1,  proposed  MCA  82-4- 
203(1),  (2),  (3),  (4),  (7).  (8).  (10),  (11), 
(13).  (14),  (15).  (16),  (17),  (18),  (19),  (20), 
(21).  (22),  (23),  (26),  (27),  (28),  (29),  (30). 
(31),  (32).  (33).  (34),  and  (35), 
concerning  Definitions;  proposed  MCA 
82-4-221  (2)  and  (3),  concerning 
Mining  permit  required;  proposed  MCA 
82-4-226  (1)  and  (2),  concerning 
Prospecting  permit;  proposed  MCA  82- 
4-227(1),  (2),  (5),  (7).  (8),  (9),  (11).  and 
(12),  concerning  Refusal  of  permit; 
proposed  MCA  82--4-231  (1)  and  (6), 
concerning  Submission  of  and  action  on 
the  reclamation  plan;  proposed  MCA 
82-4-232(6),  concerning  Area  mining — 
bond — alternative;  proposed  MCA  82- 
4-251  (6)  and  (7),  concerning 
Noncompliance — suspension  of  permits; 
Finding  No.  2,  proposed  MCA  82-4-203 
(6)  and  (12),  82-4-204.  82-4-205,  82-4- 
223  (2)  and  (3),  82-4-226  (8),  82-4-227 
(3)  and  (4),  82-4-231  (9)  and  (10).  82- 
4-232  (7),  82-4-240,  82-4-242.  82-4- 
251  (1),  (2),  (3),  (4),  (5).  and  (8),  82-4- 
254  (1).  (2).  and  (3).  2-15-3501.  and  2- 
15-3502,  concerning  the  definitions  of 
"Board."  "Department,"  and  "Director," 
Board  Rules  and  Administration  by 
department;  Finding  No.  4,  proposed 
MCA  82-4-203(25)  and  82-4-226(8), 
concerning  the  definition  of 
"Prospecting;"  Finding  No.  6,  proposed 
MCA  82-4-221(1),  concerning  Mining 
permit  required;  Finding  No.  7, 
proposed  MCA  82-4-226(8),  concerning 
Prospecting  permit  and  notices  of 
intent;  Finding  No.  8,  proposed  MCA 
82-4-235,  concerning  Inspection  of 
vegetation — final  bond  release;  and 
Finding  No.  9,  proposed  MCA  82-4- 
227(10),  concerning  the  Coal 
conservation  plan. 
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As  discussed  in  Finding  Nos.  3  and  5, 
the  Director  is  disapproving  the 
proposed  revisions  to  MCA  82-4- 
203(24)  and  deferring  her  decision  on 
the  proposed  nevisions  to  MCA  82—4- 
239.  j 

The  Federal'regulations  at  30  CFR 
Part  926,  codifying  decisions  concerning 
the  Montana  program  and  plan,  are 
being  amende*^  to  implement  this 
decision.  This  Ifinal  rule  is  being  made 
effective  immediately  to  expedite  the 
State  program  amendment  process  and 
to  encourage  Skates  to  bring  their 
programs  into  Conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

1.  Executive  C^der  12866 

This  rule  is  Exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  C^der  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
Section  3  of  Eb^utive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
appUcable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  suc|i  program  is  drafted  and 
promulgated  hy  a  specific  State,  not  by 
OSM.  Under  Sections  503  and  505  of 
SMCRA  (30  use.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.151  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 


submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  Section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 


6.  Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  926 

Abandoned  mine  reclamation 
programs,  Intergovenunental  relations. 
Surface  mining.  Underground  mining. 

Dated:  December  28, 1998. 

Russell  F.  Price, 

Acting  Regional  Director,  Western  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  926— MONTANA 

1.  The  authority  citation  for  part  926 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  926.10(a)  is  revised  to  read 
as  follows: 

§926.10    State  regulatory  program 
approval. 

•  •  *  •  tk 

(a)  Montana  Department  of 
Environmental  Quality,  Industrial  and 
Energy  Minerals  Bureau,  P.O.  Box 
200901,  Helena,  Montana  59620-0901, 
(406) 444-1923. 
***** 

3.  Section  926.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  Final 
Publication"  to  read  as  follows: 

§  926.1  S    Approval  of  Montana  regulatory 
program  amendments. 


Original  amenclnent 
submission  dete 


Date  of  final 
puUication 


Citation/description 


May  16.  1996 .... 


January  22,  1999 


MCA  2-15-3501.  2-15-3502,  82-4-203(1)  through  (35).  except  (24);  MCA  82-4-204;  MCA 
82-4-205;  MCA  82-4-221;  MCA  82-4-223;  MCA  82-4-226(8);  MCA  82-4-227;  MCA  82- 
4-231;  MCA  82-4-232(6)  and  (7);  MCA  82-4-235;  MCA  82-4-240;  MCA  82-4-242;  MCA 
82-4-251;  and  MCA  82-4-254(1)  through  (3).  Decision  deferred  on  MCA  82-4-239;  MCA 
82-4-203(24)  disapproved. 


4.  Section  938.16  is  amended  by 
removing  and  jeserving  paragraphs  (f), 
(g).  (h),  (i),  andj(j);  and  adding  paragraph 
(k)  to  read  as  follows: 

S  926. 1 6    Requited  program  amendments. 

•        »        *        »        • 

(k)  By  March  23. 1999,  Montana  shall 
revise  ARM  26^4-301(52),  or  otherwise 


modify  its  program,  to  require  that  the 
definition  of  "Historically  used  for 
cropland"  address  lands  that  would 
have  been  likely  used  as  cropland  for 
any  5  out  of  the  last  10  years, 
immediately  preceding  such  acquisition 
but  for  the  same  fact  of  ownership  or 
control  of  the  land  imrelated  to  the 
productivity  of  the  land. 


5.  Section  926.21  is  added  to  read  as 
follows: 

§  926.21    Required  abandoned  mine  land 
plan  amendments. 

Pursuant  to  30  CFR  884.15,  Montana 
is  required  to  submit  for  OSM's 
approval  the  following  proposed  plan 
amendment  by  the  date  specified. 
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(a)  By  March  23, 1999,  Montana  shall 
submit  a  copy  of  the  State's 
reorganization  of  the  abandoned  mine 
land  reclamation  plan,  as  well  as  all 
statutes  and  rules  relating  to  the 
abandoned  mine  land  reclamation  plan 
revised  subsequent  to  the  final  rule 
published  in  the  Federal  Register  dates 
July  19,  1995  (60  FR  36998). 

(b)  [Reserved]. 

[FR  Doc.  99-1445  Filed  1-21-99;  8:45  am] 
BILUNO  CODE  4310-0»-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  926 

[SPATS  No.  iyiT-018-FOR] 
Montana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
approving,  with  additional 
requirements,  a  proposed  amendment  to 
the  Montana  regulatory  program 
(hereinafter,  the  "Montana  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Montana  proposed  revisions  to  rules 
pertaining  to  permit  renewals,  permit 
requirements,  and  notices  of  intent  to 
prospect.  The  amendment  was  intended 
to  revise  the  Montana  program  to  be 
consistent  with  the  corresponding 
Federal  regulations  and  SMCRA,  to 
provide  additional  safeguards,  clarify 
ambigmties,  and  improve  operational 
efficiency. 

EFFECTIVE  DATE:  January  22, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
V.  Padgett,  Telephone:  (307)  261-6550; 
Internet  address:  gpadgett@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Montana  Program 

On  April  1,  1980,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Montana  program.  General  background 
information  on  the  Montana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and 
conditions  of  approval  of  the  Montana 
program  can  be  found  in  the  April  1, 
1980,  Federal  Register  (45  FR  21560). 
Subsequent  actions  concerning 
Montana's  program  and  program 
amendments  can  be  found  at  30  CFR 
926.15,  926.16  and  926.30. 


n.  Proposed  Amendment 

By  letter  dated  March  5, 1996, 
Montana  submitted  a  proposed 
amendment  to  its  program 
(Administrative  Record  No.  MT-15-01) 
pursuant  to  SMCRA  (30  U.S.C.  1201  et 
seq.).  Montana  submitted  the  proposed 
amendment  at  its  own  initiative.  The 
provisions  of  Administrative  Rules  of 
Montana  (ARM)  that  Montana  proposed 
to  revise  were:  26.4.410,  ARM  (permit 
renewal);  26.4.1001,  ARM  (prospecting 
permit  requirement);  and  26.4.1001A. 
ARM  (notice  of  intent  to  prospect). 

OSM  aimounced  receipt  of  the 
proposed  amendment  in  the  April  10, 
1996,  Federal  Register  (61  FR  15910), 
provided  an  opportimity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy  (Administrative  Record 
No.  MT-15-04).  Because  no  one 
requested  a  public  hearing  or  meeting, 
none  was  held.  The  public  comment 
period  ended  on  May  10, 1996. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  at  ARM 
26.4.1001(l)(a)  and  26.4.1001A(1)  and 
(l)(b)(ii)  relating  to  the  removal  of  more 
than  250  tons  of  coal  under  a  notice  of 
intent.  OSM  notified  Montana  of  the 
concerns  by  letter  dated  December  6, 
1996  (Administrative  Record  No.  MT- 
15-09). 

Montana  responded  by  submitting 
additional  explanatory  information  in  a 
letter  dated  November  6,  1997 
(Administrative  Record  No.  MT-15-12). 
The  explanatory  information  consisted 
of  a  proposed  statutory  revision  for  a 
separate  amendment  currently  under 
review  by  OSM  (SPATS  No.  MT-017- 
FOR;  Administrative  Record  No.  MT- 
14-01).  Instead  of  revising  the  proposed 
rules  to  address  OSM's  concerns  vfith 
prospecting  permit  requirements  and  a 
notice  of  intent  to  prospect,  Montana 
explained  that  proposed  statutory 
revisions  made  by  the  1997  Montana 
legislature  to  the  Montana  Code 
Annotated  at  82.4.226(8),  MCA,  to 
require  a  permit  for  prospecting  when 
more  than  250  tons  of  coal  would  be 
removed,  would  resolve  OSM's 
concerns. 

Based  upon  the  additional 
explanatory  information  for  the 
proposed  program  amendment 
submitted  by  Montana,  OSM  reopened 
the  pubhc  comment  period  in  the 
December  2, 1997,  Federal  Register  (62 
FR  63685;  Administrative  Record  No. 
MT-15-13).  Because  no  one  requested  a 
public  hearing  or  meeting,  none  was 
held.  The  reopened  pubUc  comment 
period  ended  on  December  17,  1997. 

Also  being  considered  in  this  final 
approval  of  SPATS  No.  MT-018-FOR 


(Administrative  Record  No.  MT-15-01) 
is  language  from  an  earlier  submitted 
amendment,  SPATS  No.  MT-003-FOR 
(Administrative  Record  No.  MT-12-01; 
dated  February  1, 1995)  insofar  as  it 
relates  to  the  requirements  for 
prospecting  permits  and  notices  of 
intent  to  prospect.  Montana  originally 
proposed  revisions  to  ARM  26.4  1001 
and  proposed  to  add  ARM  26.4  lOOlA 
in  SPATS  No.  MT-003-FOR. 

Before  OSM  was  able  to  take  action  on 
MT-003-FOR.  Montana  proposed 
further  revisions  to  ARM  26.4.1001  and 
26.4.1001  A  as  part  of  the  SPATS  No. 
MT-018-FOR.  Therefore,  OSM  is 
considering  and  taking  action  on  all 
revisions  to  ARM  26.4.1001  and 
26.4.1001A  as  part  of  SPATS  No.  MT- 
018-FOR,  and  is  removing  the  proposed 
revisions  from  SPATS  NO.  MT-003- 
FOR.  Montana  agreed  to  this  approach 
in  a  telephone  conversation  on  January 
23. 1998  (Administrative  Record  Nos. 
MT-12-21  and  MT-15-14). 

The  definition  of  "substantially 
disturb",  which  was  submitted  in  the 
State's  February  6. 1996,  response 
(SPATS  No.  MT-003-FOR; 
Administrative  Record  No.  MT-12-19) 
to  OSM's  issue  letter  dated  October  17, 
1995  (Administrative  Record  No.  MT- 
12-16),  is  also  being  considered  for 
approval  in  SPATS  No.  MT-018-FOR 
and  is  being  withdrawn  from  SPATS 
No.  MT-003-FOR. 

m.  Director's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  CFR 
732.15  and  732.17,  finds,  with 
additional  requirements,  that  the 
proposed  program  amendments 
submitted  by  Montana  on  March  5, 
1996,  and  as  supplemented  with 
additional  explanatory  information  on 
November  6,  1997,  is  no  less  effective 
than  the  corresponding  Federal 
regulations  and  no  less  stringent  than 
SMCRA.  Accordingly,  the  Director 
approves  the  proposed  amendment. 

1.  Nonsubstantive  Revisions  to 
Montana's  Rules 

Montana  proposed  revisions  to  the 
following  previously-approved  rules 
that  are  nonsubstantive  in  nature  and 
consist  of  minor  editorial,  grammatical, 
or  recodification  changes 
(corresponding  Federal  provisions  are 
listed  in  parentheses): 

26.4.1001,  ARM,  subsections  (1) 

(codification)  and  (2)  (introductory  text 
and  codification).  (30  CFR  772.12). 

prospecting  (coal  exploration)  permits. 
< 
Because  the  proposed  revisions  to 
these  previously-approved  rules  are 
nonsubstantive  in  nature,  the  Director 
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Bnds  that  the^  proposed  Montana  rules 
revisions  are  tio  less  effective  than  the 
Federal  regulations.  The  Director 
approves  these  proposed  rules. 

2.  Substantivt  Revisions  to  Montana's 
Rules  That  A^e  Substantively  Identical 
to  the  Corresponding  Provisions  of  the 
Federal  Regulations 

Montana  pnoposed  to  revise  its 
programs  by  adding  the  following  rules 
that  are  substantive  in  nature  and 
contain  language  that  is  substantively 
identical  to  the  requirements  of  the 
corresponding  Federal  regulation 
provisions  (listed  in  parentheses). 

26.4.1001,  ARM,  subsection  (l)(b),  (30CFR 
772.12(a)  (ip  part)),  requirements  for 
prospecting  permits: 

26.4.1001,  ARM.  subsection  (2)(c),  (30  CFR 
772.12(b)),  requirements  for  prospecting 
permits; 

26.4.1001,  ARM,  subsection  (2)(g)(iii)(A)  and 
(C),  (30  CFR  772.12(b)),  requirements  for 
prospecting  permits; 

26.4.1001,  ARM,  subsections  (4)  and  (5).  (30 
CFR  815.131  772.13.  and  815.1), 
performance  standards  applicable  to 
prospecting  (coal  exploration)  under 
prosp)ecting  permits  and  requirements  to 
keep  the  petmit  on-site; 

26.4.1001A.  ARH.  subsections  (1).  (3) 
(introductoiy  text),  (3)(a),  (4) 
(introducton'  text),  and  (4)(a),  (30  CFR 
772.11(a)  (ii  part)  and  (b)).  requirements 
for  notices  Qf  intent  to  prosptect  (conduct 
coal  exploration);  and 

26.4.1001A,  ARM,  subsections  (4)(c)  (in  part), 
(6),  and  (7).  (30  CFR  772.13-and  815.13), 
performancf  standards  applicable  to 
prospecting, (coal  exploration)  under 
notices  of  intent  and  requirement  to  keep 
documents  6n-site. 

Because  the^e  proposed  Montana 
rules  are  substantively  identical  to  the 
corresponding;  provisions  of  the  Federal 
regulations,  the  Director  finds  that  they 
are  no  less  effective  than  the  Federal 
regulations.  The  Director  approves  these 
proposed  rtile$, 

3.  ARM26.43da(114),  DefiniUon  of 
"SubstantiallyiDisturb" 

On  February!  6. 1996,  Montana 
proposed  a  de^tion  of  "substantially 
disturb"  which  is  substantially  similar 
to  the  Federal  definition  at  30  CFR 
701.5,  except  that  it  does  not  include 
the  removal  ofjmore  than  250  tons  of 
coal  (SPATS  Np.  MT-003-FOR; 
Administrative  Record  No.  MT-12-19). 

The  Federal  definition  of 
"substantially  disturb"  at  30  CFR  701.5 
provides  that  anytime  an  exploration 
operation  removes  more  than  250  tons 
of  coal,  the  operation  would 
"substantially  disturb"  the  natural  land 
surface.  This  wjould  require  that 
performance  standards  be  met,  as  the 
Federal  regulations  at  30  CFR  815.1  and 
772.13(a)  provijde  that  the  performance 


standards  therein  apply  to  coal 
exploration  and  reclamation  activities 
which  "substantially  disturb"  the 
natural  land  surface. 

Montana  subsequently  proposed  a 
statutory  revision  at  MCA  82-4-226(8) 
in  a  response  dated  November  6, 1997. 
The  revised  statute  would  require  that: 

(1)  prospecting  which  removes  less  than 
250  tons  of  coal  is  not  subject  to  the 
prospecting  permit  requirements  of 
MCA  82-4-226  (1)  through  (7)  (except 
if  conducted  on  lands  unsuitable);  and 

(2)  prospecting  conducted  to  determine 
the  location,  quality,  or  quantity  of  a 
mineral  deposit  outside  an  area 
designated  unsuitable,  that  does  not 
remove  more  than  250  tons  of  coal,  and 
that  does  not  substantially  disturb  the 
natural  land  surface,  is  not  subject  to  the 
prospecting  permit  requirements  at 
MCA  82-4-226  (1)  through  (7)  (SPATS 
No.  MT-017-FOR;  AdministraUve 
Record  No.  MT-15-12).  These  revisions 
now  require  the  operator  to  obtain  a 
permit  when  more  than  250  tons  of  coal 
will  be  removed  or  which  will  take 
place  on  lands  designated  as  unsuitable 
for  siu-face  mining. 

The  250  ton  limit  serves  two  purposes 
in  the  Federal  regulations:  (1)  it 
determines  when  a  notice  of  intent  to 
explore  (prospect)  may  be  allowed,  as 
opposed  to  when  a  permit  is  required 
(30  CFR  772.11(a)  vs.  772.12(a));  and  (2) 
it  determines  if  the  performance 
standards  of  30  CFR  Part  815  must  be 
met  (30  CFR  772.13  and  815.1). 
Montana's  statutory  changes  in  SPATS 
No.  MT-017,  Administrative  Record  No. 
Series  MT-014-FOR,  satisfactorily 
accomplish  purpose  #  1  above.  Purpose 
#  2  above  is  addressed  at  proposed  ARM 
26.4.1001(5)  and  1001A(7)  which 
require  all  prospecting,  regardless  of 
extent  of  disturbance  (under  permits  or 
notice  of  intent,  respectively),  to  meet 
the  performance  standards  of  ARM, 
Chapter  10.  ARM  26.4.1001(5) 
specifically  states  that  prospecting 
operations  under  a  permit  are  subject  to 
the  performance  standards  of  ARM, 
Chapter  10.  ARM  26.4.1001A(7)  states 
that  prospecting  operations  under  a 
notice  of  intent  are  subject  to  all  the 
performance  standards  of  ARM,  Chapter 
10,  except  those  which  relate  to  a 
permit,  permit  transfer,  bonding,  and 
permit  renewal.  OSM  notes  that  the 
performance  standards  of  Chapter  10  are 
currently  being  revised  in  connection 
with  the  program  amendment  submitted 
February  1, 1995,  as  SPATS  No.  MT- 
003-FOR  (Administrative  Record  No. 
MT-12-01).  Based  on  the  above 
discussion,  the  Director  is  approving  the 
definition  of  "substantially  disturb"  at 
ARM  26.4.1001. 


4.  ARM  26.4.410,  Permit  Renewal 

Montana  proposes  to  require  that  an 
application  for  permit  renewal  be  filed 
at  least  240  days,  and  no  more  than  300 
days,  prior  to  permit  expiration.  Both 
the  State  and  Federal  regulations 
provide  a  procedural  time  period  for  the 
involved  parties  to  file  an  application 
for  permit  renewal  prior  to  the 
expiration  of  the  valid  permit.  Section 
506(d)(3)  of  SMCRA  and  30  CFR 
774.15(b)(1)  only  require  that  such  filing 
shall  be  made  at  least  120  days  prior  to 
the  expiration  of  the  valid  permit.  The 
Federal  requirement,  unlike  the  State's 
proposal,  does  not  set  a  limit  on  how  far 
in  advance  an  applicant  may  submit  an 
application  for  permit  renewal.  The 
State  proposal  is  a  procedural 
requirement  which  provides  involved 
parties  with  similar  rights  and  remedies 
as  those  provided  by  SMCRA  at  Section 
506(d)(3)  and  30  CFR  774.15(b)(1). 

The  Director  finds  that  the  State's 
proposed  revision  is  no  less  stringent 
than  SMCRA  and  no  less  effective  than 
the  Federal  regulations  at  30  CFR 
774.15fb)(l).  The  Director  approves  the 
proposed  eunendment. 

Montana  has  proposed  an  identical 
change  to  its  statutes  at  MCA  82-4- 
221(1)  which  is  also  under 
consideration  by  OSM  at  this  time 
(SPATS  No.  MT-017-FOR: 
Administrative  Record  No.  MT-14-01). 
A  final  Federal  Register  notice  is  being 
published  simultaneously  on  the 
statutory  revision. 

5.  ARM  26.4.1001  and  26.4.1001A. 
Prospecting 

Montana  initiated  proposed  revisions 
to  ARM  26.4.1001  and  the  addition  of 
26.6.1001A  in  its  February  1,  1995, 
submittal  (SPATS  No.  MT-003-FOR; 
Administrative  Record  No.  MT-12-01), 
in  order  to  implement  the  new  statutory 
provision  for  prospecting  under  notices 
of  intent  that  was  approved  by  OSM  on 
February  1, 1995  (60  FR  6006).  On 
March  5, 1996,  Montana  submitted 
further  revisions  to  ARM  26.4.1001  and 
26.4.1001A  in  a  new  submittal,  now  the 
subject  of  this  Federal  Register  action 
(SPATS  No.  MT-018-FOR; 
Administrative  Record  No.  MT-15-01). 
Many  of  the  proposed  revisions  or 
additions  are  nonsubstantive  or  are 
substantively  identical  to  the 
corresponding  Federal  coimterparts  and 
are  addressed  in  Finding  Nos.  1  and  2 
above.  Montana  has  also  proposed 
statutory  revisions  addressing 
prospecting,  which  are  being  considered 
in  a  separate  rule  making  action  being 
published  concurrently  with  this  one. 
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a.  Proposed  Requirements  for 
Prospecting  Permits 

Montana  proposes  at  ARM 
26.4.1001(1)  that  a  prospecting 
operation  must  be  conducted  under  a 
prospecting  permit  if  it  will  either:  (1) 
be  conducted  on  lands  designated 
imsuitable  for  mining  (no  matter  what 
the  purpose  or  scope  of  the  operation); 
or  (2)  is  intended  to  collect  data  on  the 
minerals  (rather  than  on  the 
environment)  and  will  substantially 
disturb  the  land  surface.  A  proposed 
statutory  provision  being  concurrently 
evaluated  (82-4-226(8),  MCA;  see 
SPATS  No.  MT-017-FOR)  also  requires 
that  any  prospecting  operation  that 
removes  more  than  250  tons  of  coal 
must  be  conducted  imder  a  prospecting 
permit.  In  sum,  a  prospecting  permit 
would  be  required  for  any  prospecting 
operation  which:  (1)  is  conducted  on 
lands  unsuitable;  (2)  removes  more  than 
250  tons  of  coal;  or  (3)  is  conducted  to 
collect  mineral  rather  than 
environmental  data  and  substantially 
disturbs  the  land  surface. 

The  Federal  regulations  at  30  CFR 
772.12(a)  similarly  require  a  coal 
exploration  permit  for  operations  which 
will  be  conducted  on  lands  designated 
as  unsuitable  for  mining  or  whidi  will 
remove  more  than  250  tons  of  coal. 
There  is  no  Federal  provision  requiring 
a  prospecting  permit  for  the  third  class 
of  operations  proposed  by  Montana; 
however,  OSM  believes  that  requiring 
prospecting  permits  for  this  class  of 
operations  will  assist  Montana  in  the 
effective  implementation  of  its  program. 
Under  30  CFR  730.11(b),  no  State  rule 
providing  for  more  stringent 
environmental  controls  shall  be  found 
to  be  inconsistent  with  OSM 
regulations.  With  the  understanding  that 
the  proposed  statutory  provisions  at  82- 
4-226(8),  MCA,  is  being  simultaneously 
approved,  the  Director  finds  that  the 
proposed  rule  revisions  at  ARM 
26.4.1001(1)  are  no  less  effective  than 
the  Federal  requirements  at  30  CFR 
772.12(a)  and  is  approving  the  revisions. 

b.  Proposed  Requirements  for 
Prospecting  Under  Notice  of  Intent  To 
Prospect 

Montana  proposes  at  ARM 
26.4.1001A(1)  that  prospecting 
operations  may  be  conducted  under  a 
notice  of  intent  to  prospect  (rather  than 
requiring  a  prospecting  permit)  if  the 
proposed  prospecting  operation:  (1)  will 
not  be  conducted  on  lands  designated 
unsuitable  for  mining;  and  either  (2),  is 
intended  to  collect  data  on  the 
environment  (rather  than  on  the 
minerals);  or  (3),  is  intended  to  collect 
data  on  the  minerals  but  will  not 


substantially  disturb  the  land  surface.  A 
proposed  statutory  provision  being 
concurrently  evaluated  (82-4-226(8), 
MCA;  see  SPATS  No.  MT-017-FOR) 
also  requires  that  any  prospecting 
operation  that  removes  more  than  250 
tons  of  coal  must  be  conducted  under  a 
prospecting  permit.  In  sum,  a  notice  of 
intent  to  prospect  would  be  allowed 
only  for  those  prospecting  operations 
which:  (1)  are  not  conducted  on  lands 
imsuitable;  (2)  remove  less  than  250 
tons  of  coal;  and  (3)  are  conducted  to 
collect  environmental  data  or,  if 
conducted  to  collect  mineral  data,  will 
not  substantially  distiuh  the  land 
surface. 

The  Federal  regulations  at  30  CFR 
772.11(a)  similarly  allow  notices  of 
intent  for  operations  which  will  not  be 
conducted  on  lands  designated  as 
imsuitable  for  mining  and  which  will 
not  remove  more  than  250  tons  of  coal 
(summary  items  #1  and  #2  above).  The 
Federal  regulations  do  not  address  the 
purpose  of  exploration  and  hence,  do 
not  address  Montana's  third  class  of 
operations.  However,  OSM  notes  that 
any  of  that  third  class  of  prospecting 
operations  (those  conducted  to  obtain 
mineral  data  but  do  not  substantially 
disturb  the  land  surface  and  those  that 
collect  only  environmental  data),  would 
be  required  by  proposed  ARM 
26.4.1001(1)  (discussed  under  Finding 
No.  5a  above)  to  operate  imder  a 
prospecting  permit  if  they  either:  (1) 
occur  on  lands  imsuitable  or,  (2)  remove 
more  than  250  tons  of  coal.  In  the  event 
that  these  two  rule  requirements  might 
be  interpreted  to  conflict,  the  proposed 
statutory  provision  at  MCA  82-4-226(8) 
(being  concurrently  evaluated)  clearly 
limits  notices  of  intent  to  prospecting 
that  does  not  occur  on  lands  unsuitable 
and  that  does  not  remove  more  than  250 
tons  of  coal;  see  also  the  discussion 
under  Finding  No.  3  above.  Therefore, 
under  the  Montana  proposal  taken 
together  with  the  proposed  statutory 
revision,  no  prospecting  operation  could 
be  conducted  under  a  notice  of  intent 
that  would,  under  the  Federal 
requirements,  require  a  coal  exploration 
permit. 

With  the  understanding  that  the 
proposed  statutory  provision  at  82-4— 
226(8),  MCA,  is  being  simultaneously 
approved,  the  Director  finds  that  the 
proposed  rule  additions  at  ARM 
26.4.1001A(1)  are  no  less  effective  than 
the  Federal  requirements  at  30  CFR 
772.11(a)  and  is  approving  the  revisions. 

c.  Content  Requirements  for  Notices  of 
Intent  to  prospect 

Montana  has  proposed  several 
requirements  for  the  contents  of  notices 
of  intent;  most  are  approved  in  Finding 


No.  2  above.  But  Montana  has  also 
proposed  requirements  for  which  there 
is  no  corresponding  Federal  provision, 
particularly  at  ARM  26.4.1001A(2)  and 
(3)(b)  (information  needed  for  Montana 
to  determine  the  purpose  of  the 
prospecting  and  whether  it  will 
substantially  disturb  the  land  surface), 
and  ARM  26.4.1001  A(4)(b)  (reports  to  be 
provided  to  assist  investigations). 

OSM  notes  that  the  Federal  program 
does  not  address  the  purpose  of 
exploration  activities,  but  believes  that 
these  provisions  will  assist  Montana  in 
the  effective  implementation  of  its 
program.  OSM  also  notes  that  under 
Montana's  proposal,  all  prospecting 
operations  would  be  required  to  meet 
prospecting  performance  standards, 
regardless  of  their  purpose  and  whether 
they  substantially  disturb  the  land 
surface  (see  proposed  ARM  26.4.1001(5) 
and  26.4.1001(7)  which  are  approved  in 
Finding  No.  2  above).  Therefore  the 
Director  finds  that  these  proposed  rule 
additions  do  not  conflict  with  any 
Federal  requirements,  and  approves  the 
proposed  rides. 

d.  Procedural  Requirements  for 
Prospecting  Permits  and  Notices  of 
Intent 

Montana  has  proposed  several 
requirements  for  processing  notices  of 
intent  and  prospecting  permits  for 
which  there  is  no  corresponding  Federal 
provision,  particularly  at  ARM 
26.4.1001(3)  (in  part)  and  26.4.1001A(2) 
(in  part)  (expiration  of  permit  and  notice 
of  intent  after  one  year);  and 
26.4. 1001  A(5)  (Departmental  response 
to  applicant  on  notice  of  intent 
regarding  proposed  extent  of 
disturbance). 

OSM  believes  that  these  provisions 
will  assist  Montana  in  the  effective 
implementation  of  its  program.  OSM 
also  notes  that  under  Montana's 
proposal,  all  prospecting  operations 
would  be  required  to  meet  prospecting 
performance  standards,  regardless  of 
whether  they  substantially  disturb  the 
land  surface  (see  proposed  ARM 
26.4.1001(5)  and  26.4.1001A(7)  which 
are  approved  in  Finding  No.  2  above). 
Therefore  the  Director  finds  that  these 
proposed  rule  additions  do  not  conflict 
with  any  Federal  requirements,  and 
approves  the  proposed  rules. 

However,  in  the  course  of  evaluating 
this  submittal.  OSM  noted  that 
proposed  ARM  26.4.1001(3)  would 
provide  that  prospecting  permits  are 
subject  to  renewal,  suspension,  and 
revocation  in  the  same  maimer  as 
mining  permits;  but  the  proposal  would 
not  provide  for  permit  issuance 
procedures,  which  would  include  such 
requirements  as  pubfic  review  and 
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comment,  and  Administrative  and 
judicial  appeal^.  Upon  further  review, 
OSM  found  thdt  under  the  Montana 
program  only  "test  pit  prosp>ecting 
permits"  are  siibject  to  the  permit 
issuance  procedures  of  Subchapter  4 
(see  ARM  26.4.401(1)). 

The  Federal  regulations  at  30  CFR 
772.12(c),  (d),  «nd  (e),  and  772.15, 
provide  for  public  notice  and 
opportunity  to  comment  on  prospecting 
permit  applications,  regulatory 
authority  decisions  on  such 
applications,  notice  and  hearing 
requirements  on  the  prospecting 
applications,  aad  for  public  availability 
of  permit  information.  These  Federal 
requirements  ajiply  to  all  prospecting 
pmrmits,  not  just  those  that  involve 
surface  excavations.  Therefore  the 
Director  is  requiring  Montana  to  amend 
its  program  (at  ARM  26.4.401, 
26.4.1001,  or  o^ierwise)  to  provide  for 
permit  issuance  procedures,  including 
public  comment,  administrative  and 
judicial  appeal,  and  pubUc  availabiUty 
of  information,  for  all  prospecting 
permits. 

IV.  Summary  a|id  Disposition  of 
Comments 

Following  ar«  summaries  of  all 
substantive  written  comments  on  the 
proposed  amendment  that  were 
received  by  OSM,  and  OSM's  responses 
to  them. 

1.  Public  Comments 

OSM  invited  public  comments  on  the 
proposed  amendment,  but  none  were 
received. 

2.  Federal  Ageilpy  Conunents 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
OSM  solicited  comments  on  the 
proposed  amendment  from  various 
Fediaral  agencies  with  an  actual  or 
potential  intere$t  in  the  Montana 
program. 

Three  agencies  responded  that  they 
had  no  comments:  the  U.S.  Army  Corps 
of  Engineers  (April  15, 1997; 
Administrative  Record  No.  MT-15-05); 
the  Bureau  of  Indian  Affairs  (April  19, 
1997;  Administrative  Record  No.  MT- 
15-07);  and  the  Montana  Department  of 
Fish.  Wildlife  and  Parks  (May  10, 1997; 
Administrative  plecord  No.  MT-15-08). 

3.  EnvironmenmJ  Protection  Agency 
(EPA)  Concurr^ce  and  Conunents 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  require^  to  soUdt  the  written 
concurrence  of  EPA  with  respect  to 
those  provisions  of  the  proposed 
amendment  that  relate  to  air  or  water 
quality  standards  promulgated  under 
the  authority  of  the  Clean  Water  Act  (33 


U.S.C  1251  et  seq.)  or  the  Clean  Air  Act 
(42  U.S.C.  7401  et  sea.). 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
OSM  solicited  comments  on  the 
proposed  amendment  from  EPA 
(Administrative  Record  No.  MT-15-03). 
The  proposed  amendment  does  not 
concern  air  quality  or  water  quality,  and 
EPA  did  not  submit  comments. 

4.  State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4),  OSM 
solicited  comments  on  the  proposed 
amendment  from  the  SHPO  and  the 
ACHP  (Administrative  Record  No.  MT- 
15-03).  The  SHPO  responded  on  April 
19, 1997,  that  they  had  no  comments 
(Administrative  Record  No.  MT-15-06). 
The  ACHP  did  not  respond. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves,  with  certain 
additional  requirements,  Montana's 
proposed  amendment  as  submitted  on 
March  5, 1996,  and  as  supplemented 
with  additional  explanatory  information 
on  November  6, 1997. 

The  Director  approves,  as  discussed 
in:  Finding  No.  3,  ARM  26.4.301(114), 
the  definition  of  substantially  disturb: 
Finding  No.  4,  ARM  26.4.410, 
concerning  permit  renewals;  Finding 
Nos.  1.  2.  5a  and  5d,  ARM  26.4.1001 
(except  26.4.1001(3));  and  Finding  Nos. 
2,  5b.  5c,  and  5d,  ARM  26.4.1001A. 
concerning  notices  of  intent  to  prospect. 

With  the  requirement  that  Montana 
further  revise  its  program,  the  Director 
approves,  as  discussed  in  Finding  No. 
5d,  ARM  26.4.1001(3),  concerning  the 
procedural  requirements  for  prospecting 
permits. 

The  Federal  regulations  at  30  CFR 
Part  926,  codifying  decisions  concerning 
the  Montana  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
Section  3  of  Executive  Order  12988 


(Qvil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  Sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regiilations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  Section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwoik  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

6.  Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
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on  any  governmental  entity  or  the 
private  sector. 

List  of  Sub)ect8  in  30  CFR  Part  926 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  December  28. 1998. 
Russell  F.  Price, 

Acting  Regional  Director,  Western  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 


Original  amendment 
submission  date 


Date  of  final 
publication 


Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PAFTT  926— MONTANA 

1.  The  authority  citation  for  part  926 
continues  to  read  as  follows: 

Audiority:  30  U.S.C.  1201  et  seq. 

2.  Section  926.15  is  amended  in  the 
table  by  adding  a  new  entry  in 


chronological  order  by  "Date  of  Final 
Publication"  to  read  as  follows: 

f  926.15    Approval  of  Montana  raguMory 
prograin  amandinanti. 


Citation/deschption 


Maich  5,  1996 January  22,  1999  ARM  26.4.301(114);  26.4.410;  26.4.1001;  and  26.4.1001A. 


3.  Section  926.16  is  amended  by 
adding  paragraph  (1)  to  read  as  follows: 

f  936.1 6    Requirad  program  amandmanta. 

***** 

(1)  By  March  23, 1999,  Montana  shall 
revise  ARM  26.4.1001,  ARM  26.4.401, 


or  othenvise  modify  its  program,  to 
provide  for  public  notice  and 
opportimity  to  comment  on  prospecting 
permit  applications,  regulatory 
authority  decisions  on  such 
applications,  and  notice  and  hearing 
requirements  on  prospecting  permit 


applications,  to  be  no  less  effective  than 

30  CFR  772.12(c),  (d),  and  (e),  and 

772.15. 

(FR  Doc.  99-1462  Filed  1-21-99;  8:45  am) 
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DEPARTMENt  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATtON 

NATIONAL  ABRONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  17  and  52 
[FAR  Com  9a-fl06] 
mN9000-AI26 

Federal  Acquisition  Regulation;  Option 
Clause  Consistency 

AQENaES:  Depertment  of  Defense  (DoD), 
General  Serviqes  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administratiolt  (NASA). 
ACDON:  Proposed  rule. 

summary:  ThelCivilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Emulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to  make 
the  format  of  tjie  Option  to  Extend 
Services  claus^  consistent  with  the 
format  of  othet  FAR  option  clauses.  The 
change  also  permits  the  time  period  for 
providing  a  preliminary  notice  of  the 
Govenunent's  intent  to  exercise  a 
contract  optioq  to  be  tailored. 

DATES:  Conun^ts  should  be  submitted 
on  or  before  Mhrch  23, 1999  to  be 
considered  in  ^e  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written!  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVR).  Attn:  Laurie  Duarte 
1800  F  Street  J4W.  Room  4035. 
Washington,  DC  20405. 

E-mail  comi^ients  submitted  over 
Internet  should  be  addressed  to: 
farcase.98-60a@gsa.gov. 

Please  cite  FAR  case  98-606  in  all 
correspondenoe  related  to  this  case. 

FOR  FURTHER  IHF0RMATK3N  CONTACT:  The 
FAR  Secretari^,  Room  4035.  GS 
Building.  Waslington.  DC  20405,  (202) 
501—4755,  for  information  pertaining  to 
status  or  pubh|:ation  schedules.  For 
clarification  of  content,  contact  Mr. 
Ralph  DeStefa^o,  Procurement  Analyst, 
at  (202)  501-1758.  Please  cite  FAR  case 
98-606. 

SUPPLEMENTARY  INFORMATION: 
A.  Bacl(groun4 

This  proposf  d  rule  amends  the  clause 
at  FAR  52.217-^.  Option  to  Extend 
Services,  to  permit  the  contracting 
officer  to  insert,  in  the  clause,  a  time 
period  for  exeitise  of  the  option 
consistent  witlt  other  option  clauses  at 
FAR  52.21 7-6; -7,  and  -9.  This 


proposed  rule  also  amends  the  clause  at 
FAR  52.217-9,  Option  to  Extend  the 
Term  of  the  Contract,  to  clarify  that  the 
time  period  for  providing  preliminary 
notice  of  option  exercise  may  be 
tailored.  The  current  prescription  for  the 
clause  permits  the  use  of  a  clause 
"substantially  the  same  as"  the  clause  at 
FAR  52.217-9.  This  proposed  change 
emphasizes  that  60  days  is  the  standard 
number  of  days  within  which  to  provide 
notice,  but  the  contracting  officer  may 
specify  a  different  number  of  days, 
when  appropriate.  Finally,  an  editorial 
amendment  is  made  at  FAR  17.208(g). 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  et  seq., 
because  the  rule  merely  amends  the 
FAR  clause  pertaining  to  option  to 
extend  services  to  permit  insertion  of  an 
option  period  within  the  clause,  rather 
than  in  the  contract  schedule.  The  rule 
also  clarifies  existing  FAR  guidance 
pertaining  to  preliminary  notice  of  the 
Government's  intent  to  exercise  a 
contract  option.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  FAR 
subparts  will  be  considered  in 
accordance  with  5  U.S.C.  610  of  the  Act. 
Such  comments  must  be  submitted 
sepiuately  and  should  cite  5  U.S.C.  601, 
et  seq.  (FAR  Case  98-606).  in 
correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501.  et  seq.  This  regulatory 
action  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1993,  and  is  not  a  major 
rule  under  5  U.S.C.  804. 

List  of  Sub)ect8  in  48  CFR  Parts  17  and 
52 

Government  prociwement. 

Dated:  January  14, 1999. 
Edward  C  Loeb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  1 7  and  52  be  amended  as  set  forth 
below: 


1.  The  authority  citation  for  48  CFR 
Parts  17  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  17— SPECIAL  CONTRACTING 
METHODS 

2.  Section  17.208  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

17.208    Solicitation  provisions  and 
contract  clauses. 

•        *        •        *        * 

(g)  The  contracting  officer  shall  insert 
a  clause  substantially  the  same  as  the 
clause  at  52.217-9,  Option  to  Extend  the 
Term  of  the  Contract,  in  solicitations 
and  contracts  when  the  inclusion  of  an 
option  is  appropriate  (see  17.200  and 
17.202)  and  it  is  necessary  to  include  in 
the  contract  any  or  all  of  the  following: 

(1)  A  requirement  that  the 
Government  shall  give  the  contractor  a 
preliminary  written  notice  of  its  intent 
to  extend  the  contract. 

(2)  A  statement  that  an  extension  of 
the  contract  includes  an  extension  of  the 
option. 

(3)  A  specified  limitation  on  the  total 
duration  of  the  contract. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

*  2.  Section  52.217-8  is  amended  by 
revising  the  clause  date  and  the  clause 
to  read  as  follows: 

52.217-8    Option  to  Extend  Services. 


OPTION  TO  EXTEND  SERVICES  [DATE] 

The  Government  may  require  continued 
performance  of  any  services  within  the  limits 
and  at  the  rates  specified  in  the  contract. 
These  rates  may  be  adjusted  only  as  a  result 
of  revisions  to  prevailing  labor  rates  provided 
by  the  Secretary  of  Labor.  The  option 
provision  may  be  exercised  more  than  once, 
but  the  total  extension  of  performance 
hereunder  shall  not  exceed  6  months.  The 
Contracting  Officer  may  exercise  the  option 
by  written  notice  to  the  Contractor  within 
[insert  the  period  of  time  within  which  the 
Contracting  Officer  may  exercise  the  option]. 
(End  of  clause) 

3.  Section  52.217-9  is  amended  by 
revising  the  clause  date  and  paragraph 
(a)  of  the  clause  to  read  as  follows: 

52.217-0    Of>tion  to  Extend  the  Tenn  of  the 
ContFBcL 


OPTION  TO  EXTEND  THE  TERM  OF  THE 
CONTRACT  [DATE] 

(a)  The  Government  may  extend  the  term 
of  this  contract  by  written  notice  to  the 
Contractor  within  [insert  the  period  of  time 
within  which  the  Contracting  Officer  may 


Federal  Register / Vol.  64,  No.  14 /Friday,  January  22,  1999 /Proposed  Rules 


3619 


exercise  the  option],  provided  that  the 
Government  shall  give  the  Contractor  a 
preliminary  written  notice  of  its  intent  to 

extend  at  least days  [60  days  unless 

a  different  number  of  days  is  inserted]  before 
the  contract  expires.  The  preliminary  notice 
does  not  commit  the  Government  to  an 
extension. 


(End  of  clause) 

(FR  Doc.  99-1316  Filed  1-21-99;  8:45  am) 
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2416.2455.2610.2611. 

3263,3271.3272,3465 

58 3056 

60 2460 

61 2460 

63 1780,  1880,  2460,  2611 

65 2460 

81 1003,3272 

82 3272 

97 2416 

98 2416 

141 1499.2538 

180 1157 

272 „ 2166 

300 2950 

302 1780 

372 688 

437 2280 

745 2460 

41CFR 

101-11 2857 

101-42 1139 

101-43 1139 

300-2 2432 

300-3 2432 

303-70 2432 


42CFR 

PropoMd  RuIm: 

Ch.  IV 69 

405 3474 

409 1784 

410 1784 

411 1784 

412 1784 

413 1784 

416 1785 

419 1784 

488 : 1785 

498 1784 

1003 1784 

43CFR 

Proposed  Rul«t: 

4 1930,3262 

428 2870 

3100 2166 

3106 2166 

3130 2166 

3160 2166 

44CFR 

65 1521,3045 

67 1523.3046 

PrepoMd  rulM: 

67 1573.3056 

45CFR 

Proposed  RuIm: 

400 1159 

401 1159 

46CFR 

PropoMd  Rules: 

248 1175 

401 1585 

520 2615 

47CFR 

0 2149 

2 2585 

25 2585 

54 2591 

68 3048 

73 995,2858 

76 2595 

90 3048 

Proposed  Rutos: 

0 1 2461 

1 1 

2 1786,2462 

20 3478 

25 1786 

73 2461 

76 2461 

90 1003.3480 

48CFR 

52 3195 

204 2595 

208 2595 

216 2595 

217 2595 

219 2595 

223 2595 

225 2595,2599 

237 2595 

242 2595 

246 2595 

247 2595 


252 2436,  2595,  2599 

253 2595,2600 

1201 2436 

1205 - 2436 

1206 2436 

1211 2436 

1213 2436,2595 

1215 2436 

1237 2436 

1253 2436 

1804 1528 

1871 1529 

5315 995 

Proposed  Rules: 

17 3617 

Ch.3 1344 

31 3379 

52 3617 

204 2617 

212 2617 

213 2617 

252 2617 

253 2617 

1537 3060 

1552 3060 

49CFR 

1 2150 

555 2858 

571 2446 

581 2858 

653 425 

654 425 

Propoeed  Rules: 

171 70,  1789 

177 70 

178 70 

180 70 

229 3273 

230 1791 

231 3273 

232 3273 

50CFR 

18 1529 

23 769 

100 1276 

229 3431 

300 13 

600 1316 

648 427.  1139.  2600,  2601 

660 45.  1316 

679 46,  50.  427,  428,  1539, 

3435,  3437,  3446,  3453 
Propoeed  RuIm: 

17 821,2167 

20 821 ,  822 

21 822 

227 465 

285 3153 

600 3153 

622 2620 

630 3153 

635 3153 

644 3153 

648 471.  823.  2466,  3480 

649 2708 

660 823.  1341,2467 

678 3153 

679 2870 

697 2708 


IV 
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REMINDERS 

The  Items  In  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  ReQister  users. 
Inclusion  or  exclusion  from 
ttiis  list  has  no  legal 
significance. 


ifu 


RULES  GOI^G  INTO 
EFFECT  JANUARY  22, 
1999 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Marine  mammals: 
Commercial  fishing 

authonzations — 

Pacific  off$hore  cetacean 
take  reduction  plan; 
placement  of  acoustic 
deterrenit  devices  in 
nets  of  California/ 
Oregon  drift  gillnet 
fishery:  published  1-22- 
99 

ENVIRONMEMTAL 
PROTECTION  AGENCY 

Air  programs:  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Illinois;  published  11-23-98 

Air  programs;  State  authority 
delegations: 

Michigan;  published  11-23- 
98 

Pesticides;  tolerances  in  food, 
animal  feeds^  and  raw 
agricultural  commodities: 
Tebufenozid^;  published  1- 
22-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Wireless  telecommunications 
services — 

Allocation  pf  spectrum 
below  5  GHz 
transfen'id  from  Federal 
government  use; 
reconsideration 
petitions;  published  12- 
23-98 
Practice  and  pfocedure: 
Over-the-air  teception 
devices;  reistrictions; 
published  12-23-98 

HOUSING  AND  URBAN 

DEVELOPMEMr 

DEPARTMENT 

Federal  Housing  Enterprise 

Oversight  Office 

Freedom  of  Information  Act; 

implementation;  published 

12-23-98 

INTERIOR  DEPARTMENT 
Surface  Mininf  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 


reclamation  plan 

submissions: 

Illinois;  published  1-22-99 

Montana;  published  1-22-99 

Oklahoma;  published  1-22- 
99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 

[)assault;  published  12-18- 
98 

McDonnell  Douglas; 
published  12-18-98 

Saab;  published  12-18-98 
TREASURY  DEPARTMENT 
Fiscal  Service 
Federal  claims  collection: 

Administrative  offset; 
published  12-23-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  Importation  of 

animals  and  animal 

products: 

Horses  from  Australia  and 
New  Zealand;  quarantine 
requirements;  comments 
due  by  1-29-99;  published 
11-30-98 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Practice  and  precedure: 
Procurement  and 
nonprocurement  activities; 
debarment  and 
suspension  policies; 
comments  due  by  1-29- 
99;  published  12-30-98 

AGRICULTURE 

DEPARTMENT 

Farm  Service  Agency 

Program  regulations: 
End-use  certificate  program 
for  imported  Canadian 
wheat;  comments  due  by 
1-28-99;  published  1-13- 
99 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Packers 

and  Stockyards 

Administration 

Grain  inspection: 
Rice;  cost  of  living  fees, 
increase;  comments  due 
by  1-25-99;  published  11- 
25-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 


Alaska;  fisheries  of 
Exclusive  Economic 
Zone- 
Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  1-25- 
99;  published  12-30-98 
Gulf  of  Alaska  groundfish; 
comments  due  by  1-25- 
99;  published  12-30-98 
Atlantic  highly  migratory 
species;  comments  due 
by  1-25-99;  published  10- 
26-98 
Northeastern  United  States 
fisheries — 
Atlantic  sea  scallop; 
comments  due  by  1-29- 
99;  published  12-18-98 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Repricing  clause; 
restructuring  savings; 
comments  due  by  1-29- 
99;  published  11-30-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 
Contracting  by  negotiatton; 
comments  due  by  1-27- 
99;  published  12-28-98 
Air  pollutants,  hazardous; 
national  emission  standards: 
Pulp  and  paper  production; 
comments  due  by  1-27- 
99;  published  12-28-98 
Air  programs: 
Annbient  air  quality 
surveillance — 
Air  quality  index  reporting; 
comments  due  by  1-25- 
99;  published  12-9-98 
Air  quality  implementation 
plans;  approval  arKJ 
promulgation;  various 
States: 

Arizona;  comments  due  by 
1-29-99;  published  12-30- 
98 
Louisiana;  comments  due  by 
1-29-99;  published  12-30- 
98 

Hazardous  waste: 
Project  XL  program;  site- 
specific  projects — 
New  York  State  public 
utilities;  comments  due 
by  1-27-99;  published 
12-28-98 
PestickJes;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Azoxystrobin;  comments  due 
by  1-25-99;  published  11- 
25-98 

Carfentrazone-ethyl; 

comments  due  by  1-25- 

99;  published  11-25-98 
Tebufenozide;  comments 

due  by  1-25-99;  published 

11-25-98 


FEDERAL 

COMMUNICATIONS 

COMMISSION 

Practice  and  procedure: 
New  noncommercial 
educational  broadcast 
facilities  applicants; 
comparative  standards 
reexamination;  comments 
due  by  1-28-99;  published 
12-14-98 
Radio  stations;  table  of 
assignements: 
Iowa;  comments  due  by  1- 
25-99;  published  12-14-98 
Radio  stations;  table  of 
assignments: 

Illinois;  comments  due  by  1- 
25-99;  published  12-14-98 
Iowa;  comments  due  by  1- 

25-99;  published  12-14-98 
South  Dakota;  comments 
due  by  1-25-99;  published 
12-14-98 
West  Virginia;  comments 
due  by  1-25-99;  published 
12-14-98 
Television  broadcasting: 
Digital  television  capacity  by 
noncommercial  licenses; 
ancillary  or  supplemen 
tary  use;  comments  due 
by  1-28-99;  published  12- 
14-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Food  labeling — 
Soy  protein  and  coronary 
heart  disease;  health 
claims;  comments  due 
by  1-25-99;  published 
11-10-98 
Medical  devices: 
Class  I  devices;  premarket 
notification  requirements; 
exemption  designations; 
comments  due  by  1-26- 
99;  published  11-12-98 
Dental  and  mammographic 
x-ray  devices; 
performance  standards; 
comments  due  by  1-27- 
99;  published  10-29-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Group  health  plans  and 
individual  health  insurance 
mari<et;  access,  portability, 
and  renewabllity 
requirements: 
Newtxjms'  and  Mothers' 
Health  Protection  Act; 
comments  due  by  1-25- 
99;  published  10-27-98 
INTERIOR  DEPARTMENT 
Fish  and  WildlMe  Service 
Endangered  and  threatened 
species: 
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Pecos  pupfish;  comments 
due  by  1-27-99;  published 
12-28-98 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 
Deportation  and  special  aiie 
cancellation  of  renx>val  for 
certain  nationals  of 
Guatemala,  El  Salvador, 
and  former  Soviet  bloc 
countries;  comments  due 
by  1-25-99;  published  11- 
24-98 
Nonimmigrant  classes: 
Nonimmigrant  workers  (H-1B 
category);  petitioning 
requirements — 
Fee  schedule  and  filing 
requirements;  comments 
due  by  1-29-99; 
published  11-30-98 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Institutional  nr^nagement: 
Smoking/no  smoking  areas; 
comments  due  by  1-25- 
99;  published  11-25-98 

LABOR  DEPARTMENT 

Pension  and  Welfare 
Benefits  Administration 

Group  health  plans;  access, 
portability,  and  renewability 
requirements: 
Newboms'  and  Mothers' 
Health  Protection  Act; 
comments  due  by  1-25- 
99;  published  10-27-98 

LABOR  DEPARTMENT 
Wage  and  Hour  Division 

Civil  monetary  penalties; 
Inflation  adjustment; 
comments  due  by  1-27-99; 
published  12-28-98 

UBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  arbitration  royalty 
panel  rules  and  procedures: 
Mechanical  and  digital 
phonorecord  delivery  rate 
adjustment  proceeding; 
comments  due  by  1-25> 
99;  published  12-24-98 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unk>ns: 
Leasing;  interpretive  ruling 
and  policy  statement; 
comments  due  by  1-27- 
99;  published  10-29-98 

Management  offk:ial 
interlocks;  clarification  and 
statutory  changes 
conformation;  comments 
due  by  1-27-99;  published 
10-29-98 
Member  business  loans  and 
appraisals;  comments  due 
by  1-29-99;  published  11- 
27-98 
Organization  aruj 
operations- 
Charitable  contributkxis 
and  donations; 
incorporation  of  agency 
policy;  comments  due 
by  1-27-99;  published 
10-29-98 
Statutory  liens; 
impressment  and 
enforcement;  comments 
due  by  1-27-99; 
published  10-29-98 
Undercapitalized  federally- 
insured  credit  unions; 
prompt  corrective  action 
sysem  development; 
comments  due  by  1-27- 
99;  published  10-29-98 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration: 
Compensatk>n; 
miscellaneous  changes; 
comments  due  by  1-25- 
99;  published  11-24-98 

STATE  DEPARTMENT 

Acquisition  regulations: 
Miscellaneous  amendments; 
comments  due  by  1-29- 
99;  published  11-30-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certificatkxi  and 
operations: 

Terrain  awareness  and 
warning  system;  technical 


standard  order  availability; 
comments  due  by  1-26- 
99;  published  11-4-98 
Ainworthiness  directives: 

Agusta;  comments  due  by 
1-25-99:  published  11-24- 
98 

BFGoodrich  Avionies 
Systems,  Inc.;  comments 
due  by  1-29-99;  published 
12-3-98 

British  Aerospace; 
comments  due  by  1-29- 
99;  published  12-22-98 

Cessna;  comments  due  by 
1-26-99;  published  12-2- 
98 

Eurocopter  France; 
comments  due  by  1-25- 
99;  published  11-25-98 

General  Electric  Co.; 
comments  due  by  1-25- 
99;  published  11-25-98 

New  Piper  Aircraft,  Inc.; 
comments  due  by  1-27- 
99:  published  11-25-98 

Robinson  Helicopter  Co.; 
comments  due  by  1-25- 
99;  published  11-24-98 
Airworthiness  standards: 

Special  conditions — 
Raytheon  Aircraft  Co.; 
rTKXlel  390  airplane; 
comments  due  by  1-27- 
99;  published  12-28-98 
Class  D  airspace;  comments 

due  by  1-25-99;  published 

12-24-98 
Class  E  airspace;  comments 

due  by  1-25-99;  published 

12-24-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 

Administration 

Seat  t>elts  use;  safety 
Incentive  grants;  allocatkxis 
based  on  State  seat  belt 
use  rates;  comments  due  by 
1-29-99;  published  10-29-98 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 
Seat  belt  use;  State 
observational  surveys; 


uniform  criteria;  comments 
due  by  1-29-99;  put>lished 
9-1-98 

Seat  belts  use;  safety 
incentive  grants;  allocations 
based  on  State  seat  belt 
use  rates;  comments  due  by 
1-29-99;  published  10-29-98 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Hazardous  materials: 

Hazardous  materials 
transportation— 

DOT  cylinder 
specifications  and 
maintenance, 
requalifk^ation,  and 
repair  requirements; 
comments  due  by  1-28- 
99:  published  10-30-98 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Distilled  spirits  plants: 

Regulatory  initiative; 
comments  due  by  1-29- 
99;  published  11-30-98 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Excise  taxes: 

Group  health  plans;  access, 
portability,  and 
renewability 
requirements— 

Newborns'  and  Mothers' 
Health  Protection  Act; 
comments  due  by  1-25- 
99;  published  10-27-98 

Newtxjms'  and  Mothers' 
Health  Protection  Act; 
cross  reference; 
comments  due  by  1-25- 
99;  published  10-27-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  penskjns, 
compensation,  dependency, 
etc.: 

WeH  grounded  claims/duty 
to  assist;  comments  due 
by  1-28-99;  published  10- 
30-98 
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Federal  Register 
Vol.  64.  No.  15 
Monday,  January  25,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  rryjst  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Docunients.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mariteting  Service 

7  CFR  Part  993 

[Docket  No.  FV99-993-1  FR] 

Dried  Prunes  Produced  in  California; 
increased  Assessment  Rate 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  rule  increases  the 
ciurent  assessment  rate  from  $2.16  to 
$3.28  per  ton  of  sellable  dried  prunes  for 
the  Prune  Marketing  Conunittee 
(Committee)  imder  Marketing  Order  No. 
993  for  the  1998-99  and  subsequent 
crop  years.  The  Committee  is 
responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
handling  of  dried  prunes  grown  in 
California.  Authorization  to  assess  dried 
prune  handlers  enables  the  Committee 
to  iacMi  expenses  that  are  reasonable 
and  necessary  to  administer  the 
program.  The  increased  assessment  rate 
is  needed  because  the  assessable 
tonnage  is  expected  to  be  99,750  salable 
tons,  or  38  percent  less  than  the 
Committee's  initial  estimate  for  1998- 
99.  Increasing  the  assessment  rate  to 
$3.28  per  ton  of  salable  dried  prunes 
will  allow  the  Committee  to  meet  its 
1998-99  expenses  and  to  operate  for  the 
first  three  months  of  the  1999-2000  crop 
year  before  monies  become  available 
from  that  year's  assessments.  The  higher 
assessment  rate  applies  to  the  entire 
1998-99  crop  year,  which  began  August 
1  and  ends  July  31.  The  assessment  rate 
will  remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 
EFFECTIVE  DATE:  January  26, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Purvis,  Marketing  Assistant,  or 
Richard  P.  Van  Diest,  Marketing 
Specialist,  California  Marketing  Field 
Office,  Fruit  and  Vegetable  Programs, 


AMS,  USDA.  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone  (559)  487-5901;  Fax  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S.  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  205-6632.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation,  or 
obtain  a  guide  on  complying  with  fruit, 
vegetable,  and  specialty  crop  marketing 
agreements  and  orders  by  contacting  Jay 
Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  205-6632,  or  E-mail: 

Jay N Guerber@usda.gov.  You  may 

view  the  marketing  agreement  and  order 
small  business  compliance  guide  at  the 
following  web  site:  http:// 
www.ams.usda.gov/fv/moab.html. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  993,  both  as  amended  (7 
CFR  part  993),  regulating  the  handling 
of  dried  prunes  grown  in  California, 
hereinafter  referred  to  as  the  "order." 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  xmder 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  California  dried  prune 
handlers  are  subject  to  assessments. 
Funds  to  administer  the  order  are 
derived  bom  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  dried  pnmes  beginning  on 
August  1, 1998,  and  continue  until 
amended,  suspended,  or  terminated. 
This  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
imless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 


with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  thereft-om.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  for 
the  1998-99  and  subsequent  crop  years 
from  $2.16  per  ton  to  $3.28  p>er  ton  of 
salable  dried  prunes. 

The  Cahfomia  dried  prune  marketing 
order  provides  authority  for  the 
Committee,  with  the  approval  of  the 
Department,  to  formulate  an  annual 
budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  members  of  the 
Committee  are  producers  and  handlers 
of  California  dried  prunes.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportimity  to  participate  and  provide 
input. 

For  the  1998-99  and  subsequent  crop 
years,  the  Committee  recommended, 
and  the  Department  approved,  an 
assessment  rate  that  would  continue  in 
effect  from  crop  year  to  crop  year  unless 
modified,  suspended,  or  terminated  by 
the  Secretary  upon  recommendation 
and  information  submitted  by  the 
Committee  or  other  information 
available  to  the  Secretary. 

The  Committee  met  on  Etecember  1, 
1998,  and  unanimously  recommended 
reducing  its  1998-99  budget  from 
$348,840  to  $327,180  and  increasing  the 
current  assessment  rate  from  $2.16  to 
$3.28  per  ton  of  salable  dried  prunes. 
The  assessment  rate  of  $2.16  per  ton 
was  approved  by  the  Department  in  a 
final  rule  published  in  th«>  Federal 
Register  on  October  2, 1998  (63  FR 


3622 


Ftderal  Register/ Vol.  64,  No.  15/Monday,  January  25,  1999/Rules  and  Regulations 


52959).  The  $1.2  J  per  ton  increase  in 
the  assessment  n  te  to  $3.28  per  ton  will 
allow  the  Committee  to  meet  its  1998- 
99  expenses  and  lo  operate  for  the  first 
three  months  of  the  1999-2000  crop 
year  before  moni  js  become  available 
firom  next  year's  assessments.  The 
CaUfomia  Agricultural  Statistical 
Service  originall;'  estimated  a  170,000 


ton  crop  (161,500  salable  tons)  for  the 
1998-99  crop  year.  Due  to  unusually 
cool  and  wet  weather  conditions  caused 
by  the  El  Niiio  this  season,  the  1998-99 
crop  harvest  is  about  four  weeks  late,  of 
poor  quality,  and  approximately  50 
percent  less  than  normal  size.  The 
Committee  now  expects  the  salable 
prune  tonnage  to  be  99,750  salable  tons. 


or  38  percent  less  than  the  Committee's 
initial  estimate  for  1998-99. 

The  following  table  compares  major 
budget  expenditures  recommended  by 
the  Committee  on  June  25, 1998,  and 
major  budget  expenditures  in  the 
revised  budget  recommended  on 
December  1,1998: 


Budget  expense  categories 


($1,000) 


6/25/98 


12/1/98 


Salaries,  Wages  an  j  Benefits 
Research  and  Oevqlopment 

Office  Rent 

Travel  

Acreage  Survey 
Reserve  (Contingericies) 
Equipment  Rental 
Data  Processing 
Statior«ry  and  Prinf  ng 
Office  Supplies  .. 
Postage  and  Messenger 


191.5 
30 
23 
21 
21 

9 

9 

8 

5.5 

5 

5 


14 


189.7 

0 
23 
18.5 

0 
50.93 

9 

3.85 

5 

5 

5 


The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
the  reduced  expekises  by  its  reduced 
estimate  of  salable  California  dried 
prunes.  Production  of  dried  pnmes  for 
the  year  is  estimated  at  99,750  salable 
tons  which  should  provide  $327,180  in 
assessment  incoi^e.  Interest  income  also 
will  be  available  to  cover  anticipated 
expenses.  The  Committee  is  authorized 
to  use  excess  assessment  funds  from  the 
1997-98  crop  year  (currently  estimated 
at  $58,088)  for  up  to  five  months  beyond 
the  end  of  the  crdp  year  to  meet  1998- 
99  crop  year  expenses.  At  the  end  of  the 
five  months,  the  Committee  refunds  or 
credits  excess  fu^ds  to  handlers 
(§  993.81(c)).  Income  derived  from 
handler  assessments,  along  with  interest 
income,  will  be  a(dequate  to  cover 
budgeted  expense. 

The  assessment  rate  established  in 
this  rule  will  be  i|i  effect  indefinitely 
unless  modified,  suspended,  or 
terminated  by  the  Secretary  upon 
recommendation  and  information 
submitted  by  thelCommittee  or  other 
available  information. 

Although  this  Assessment  rate  will  be 
in  effect  for  an  injdefinite  period,  the 
Committee  will  dontinue  to  meet  prior 
to  or  during  each]  crop  year  to 
recommend  a  budget  of  expenses  and 
consider  recomnlendations  for 
modification  of  tjie  assessment  rate.  The 
dates  and  times  qf  Committee  meetings 
are  available  froit  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  expf'ess  their  views  at  these 
meetings.  The  Delpartment  will  evaluate 


Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary.  The 
Committee's  1998-99  budget  and  those 
for  subsequent  crop  years  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,250 
producers  of  dried  prunes  in  the 
production  area  and  approximately  20 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

An  updated  pnme  industry  profile 
shows  Uiat  8  of  the  20  handlers  (40 


percent)  shipped  over  $5,000,000  of 
dried  prunes  and  could  be  considered 
large  handlers  by  the  Small  Business 
Administration.  Twelve  of  the  20 
handlers  (60  percent)  shipped  under 
$5,000,000  of  dried  prunes  and  could  be 
considered  small  handlers.  An 
estimated  90  producers,  or  about  7 
percent  of  the  1,250  total  producers,  are 
considered  large  growers  with  annual 
income  over  $500,000.  The  majority  of 
handlers  and  producers  of  California 
dried  prunes  may  be  classified  as  small 
entities. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  handlers  for  the  1998-99 
and  subsequent  crop  years  fi'om  $2.16 
per  ton  to  $3.28  per  ton  of  salable  dried 
prunes.  The  Committee  unanimously 
recommended  1998-99  expenditures  of 
$327,180  and  an  assessment  rate  of 
$3.28  per  ton  of  salable  dried  prunes. 
The  assessment  rate  of  $3.28  is  $1.22 
higher  than  the  current  1998-99  rate  (63 
FR  52959,  October  2,  1998).  The 
quantity  of  assessable  dried  prunes  for 
the  1998-99  crop  year  is  now  estimated 
at  99,750  salable  tons.  Thus,  the  $3.28 
rate  should  provide  $327,180  in 
assessment  income  and  be  adequate  to 
meet  this  year's  expenses.  Interest 
income  will  also  be  available  to  cover 
budgeted  expenses  if  the  1998-99 
expected  assessment  income  falls  short 

The  following  table  compares  major 
budget  expenditures  recommended  by 
the  Committee  on  June  25, 1998,  with 
major  budget  expenditures  in  the 
revised  budget  recommended  on 
December  1, 1998: 
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Budget  expense  categories 


(S1.000) 


6/25/98 

12/1/98 

191.5 

189.7 

30 

0 

23 

23 

21 

18.5 

21 

0 

9.14 

50.93 

9 

9 

8 

3.85 

5.5 

5 

5 

5 

5 

5 

Salaries,  Wages  and  Benefits 
Research  and  Development  .. 

Office  Rent 

Travel 

Acreage  Survey 

Reserve  (Contingencies) , 

Equipment  Rental 

Data  Processing 

Stationery  and  Printing 

Office  Supplies  

Postage  and  Messenger 


Due  to  unusually  cool  and  wet 
weather  conditions  caused  by  the  El 
Nino  this  season,  the  1998-99  crop 
harvest  is  about  four  weeks  late,  of  poor 
quality,  and  approximately  50  percent 
less  than  normal  size.  At  its  December 
1, 1998,  meeting,  the  Committee 
reduced  the  California  Agricultural 
Statistical  Service's  dried  prune  crop 
estimate  for  1998-99  from  170,000  tons 
(161,500  salable  tons)  to  103,000  tons 
(99,750  salable  tons). 

The  Committee  reviewed  and 
unanimously  recommended  1998-99 
expenditiu-es  of  $327,180.  The 
assessment  rate  of  $3.28  per  ton  of 
salable  dried  prunes  was  then 
determined  by  dividing  the  total 
recommended  budget  by  the  reduced 
estimate  for  salable  dried  prunes.  The 
Committee  is  authorized  to  use  excess 
assessment  funds  from  the  1997-98  crop 
year  (currently  estimated  at  $58,088)  for 
up  to  five  months  beyond  the  end  of  the 
crop  year  to  fund  1998-99  crop  year 
expenses.  At  the  end  of  the  five  months, 
the  Committee  refunds  or  credits  excess 
funds  to  handlers  (§  993.81(c)). 
Anticipated  assessment  income  and 
interest  income  during  1998-99  would 
be  adequate  to  cover  authorized 
expenses. 

Recent  price  information  indicates 
that  the  grower  price  for  the  1998-99 
season  should  average  about  $800  per 
salable  ton  of  dried  prunes.  Based  on 
estimated  shipments  of  99,750  salable 
tons,  assessment  revenue  during  the 
1998-99  crop  year  is  expected  to  be  less 
than  1  percent  of  the  total  expected 
grower  revenue. 

This  action  increases  the  assessment 
obligation  imposed  on  handlers.  While 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
and  uniform  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  these  costs 
would  be  offset  by  the  benefits  derived 
by  the  operation  of  the  marketing  order. 
In  addition,  the  Committee's  meeting 
was  widely  publicized  throughout  the 
California  dried  prune  industry,  and  all 


interested  persons  were  invited  to  . 
attend  the  meeting  and  participate  in 
Committee  deliberations  on  all  issues. 
Like  all  Committee  meetings,  the 
December  1, 1998,  meeting  was  a  public 
meeting  and  all  entities,  both  large  and 
small,  were  able  to  express  views  on 
this  issue. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  California  dried 
prime  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  E^partment  has  not  identified 
any  relevant  Federal  rules  that 
dupUcate,  overlap,  or  conflict  with  this 
rule. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  December  18, 1998  (63  FR 
70063).  The  proposal  was  made 
available  through  the  Internet  by  the 
Office  of  the  Federal  Register.  A  10-day 
conunent  period  ending  December  28, 
1998,  was  provided  for  interested 
persons  to  respond  to  the  proposal.  No 
comments  were  received. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
poUcy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  also  found 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  rule  until  30  days  after  publication 
in  the  Federal  Register  because:  (1)  The 
Committee  needs  to  collect  assessments 
from  handlers  based  on  the  higher  rate 
as  soon  as  possible  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  1998-99  crop  year  began  on 
August  1, 1998,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
each  crop  year  apply  to  all  assessable 
dried  prunes  handled  during  such  year. 


Further,  handlers  are  aware  of  this  rule 
which  was  recommended  unanimously 
at  a  public  meeting.  Also,  no  comments 
were  received  in  response  to  the 
proposed  rule  on  the  assessment  rate 
increase. 

List  of  Subjects  in  7  CFR  Fart  993 

Marketing  agreements.  Plums,  Prunes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  993  is  amended  as 
follows: 

PART  993— DRIED  PRUNES 
PRODUCED  IN  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  993  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  993.347  is  revised  to  read 
as  follows: 

§  993.347    Assessment  rate. 

On  and  after  August  1,  1998,  an 
assessment  rate  of  $3.28  per  ton  is 
established  for  California  dried  prunes. 

Dated:  January  19, 1999. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 
[FR  Doc.  99-1611  Filed  1-22-99;  8:45  am] 

BILUNQ  COOE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  73 

[Airspace  Docket  No.  98-ASW-47] 

RIN2120-AA66 

Amendments  to  Restricted  Areas 
6302C,  D  and  E;  Fort  Hood,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DHT. 
action:  Final  rule. 
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action  removes 
associated  with 
when  R-6302E 


SUMMARY:  This  Action  modifies  the 
internal  boundaries  of  Restricted  Areas 
6302  (R-6302)  Fort  Hood,  TX. 
Specifically,  th:  s  action  reduces  the 
dimension  of  R-6302E,  and  reconfigures 
the  internal  adjoining  boundaries  of  R- 
6302C  and  R-6;  I02D.  In  addition,  this 
the  altitude  restrictions 
R-6302C  and  R-6302D, 
is  activated.  The  FAA  is 
taking  this  actic  n  in  response  to  a 
request  from  thi  i  United  States  Anny 
(USA)  to  modif  r  the  restricted  areas  to 
more  accurately  reflect  the  actual  use  of 
the  airspace. 
EFFECTIVE  DATE: 
1999. 

FOR  FURTHER  INfORMATION  CONTACT:  Bill 
Nelson.  Airspace  and  Rules  Division. 
ATA-400.  Office  of  Air  Traffic  Airspace 
Management,  Fi  (deral  Aviation 
Administration  800  Independence 
Avenue.  SW.,  Vyashington.  DC  20591; 
telephone:  (202 
SUPPLEMENTARY 


Background 

As  a  result  of 
restricted  area 
requested  that 
modify  the  d 
accurately  reflect 
required  for  the 
conducted  therein 
review,  the  USA 
R-6302E  is  activated 
airspace  above 
which  have  not 
they  are  not  req  lired 
conducted  thert  in 
the  request  beca  use 
modification  of  |the 
restricted 
additional 
National  Airspafci 
action  modifies  |the 
R-6302E. and 
abutting  boundiri 
6302D,  it  does 
altitudes,  or  act 
R-6302C.  R-63^2D 


airspa  ce 
airsp  ace 


rot . 


The  Rule 

This  amendmjent 
modifies  the  diifiension 
the  internal 
R-6302D.  The 


hour 


air  space  : 


m  response  to  a 
restricted  areas 
reflect  the  actua|l 
Because  this 
solicitation  of 
offer  any  meani 
any  segment  of 
notice  and 
553(b)  are 

The  FAA  has 
action  only  invt^lves 


0901  UTC,  March  25. 


267-8783. 
INFORMATION: 


a  recent  review  of 
a  ctivity.  the  USA 

FAA  take  action  to 
im^nsions  of  R-6302E  to 
the  protected  airspace 
operations  being 

.  As  a  result  of  the 
determined  that  when 
it  encompasses  the 
1-6302C  and  R-6302D 
been  activated  because 
for  the  activity 
The  FAA  is  granting 
the  total 

boimdaries  of  the 
will  provide 
for  other  users  of  the 
e  System.  While  this 
western  boundary  of 
redefines  the  internal 
es  of  R-6302C  and  R- 
affect  the  designated 
vities  conducted  within 
and  R-6302E. 


FAA 


to  14  CFR  part  73 
of  R-6302E  and 
daries  of  R-6302C.  and 
is  taking  this  action 
request  to  modify  the 
:o  more  accurately 
use  of  the  airspace, 
is  restricted,  the 
comments  would  not 
i  igful  right  or  benefit  to 
he  public,  therefore, 
comment  under  5  U.S.C. 


unnei:essary. 


determined  that  this 
an  established 


body  of  technical  regulations  for  which 
ft-equent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Environmental  Review 

This  action  reduces  the  lateral  size  of 
R-6302E.  and  internal  boundaries  of  R- 
6302C  and  R-6302D.  In  accordance  with 
FAA  Order  1050. ID.  "Polices  and 
Procedures  for  Considering 
Environmental  Impacts."  this  action  is 
not  subject  to  environmental 
assessments  and  procedures  and  the 
National  Environmental  Policy  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace.  Navigation  (air). 
Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  73  as 
follows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,p.  389. 

§73.25    [Amended] 

§  73.25  is  amended  as  follows: 


R-6302C    Fort  Hood,  TX  [Amended] 

By  removing  the  existing  boundaries  and 
substituting  the  following: 

Boundaries:  Beginning  at  lat.  31''09'01"N., 
long.  97''45'01"  W.:  to  lat.  31''09'01"  N.,  long. 
97''55'01"  W.;  to  lat.  31''16'01"  N..  long. 
97°54'01"  W.;  to  lat.  31''19'01"  N..  long. 
97''51'01"  W.;  to  lat.  31''18'25"  N.,  long. 
97''48'48"  W.;  to  lat.  31''14'15"  N.,  long. 
97''50'33"  W.:  to  lat.  31''10'01"  N..  long. 
97''48'01"  W.;  to  the  point  of  the  beginning. 

R-«302D    Fort  Hood,  TX  (Amended] 

By  removing  the  existing  boundaries  and 
substituting  the  following: 

Boundaries:  Beginning  at  lat.  31°18'25"  N.. 
long.  97''48'48"  W.;  to  lat.  31°19'01"  N.,  long. 
97°51'01"  W.;  to  lat.  31''24'01"  N..  long. 
97°48'01"  W.;  to  lat.  31''23'01"  N.,  long. 
97''43'01"  W.;  to  lat.  31''22'08"  N..  long. 


97°41'56"  W.;  to  lat.  31''22'09"  N.,  long. 
97''43'27"  W.;  to  lat.  31°20'00"  N.,  long. 
97''45'23"  W.;  to  lat.  31''18'23"  N.,  long. 
97°45'43"  W.;  to  the  point  of  the  beginning. 

R-6302E    Fort  Hood,  TX  (Amended] 

By  removing  the  existing  boundaries  and 
substituting  the  following: 

Boundaries:  Beginning  at  lat.  31''22'08"N., 
long.  97''41'56"  W.;  to  lat.  31''21'01"  N.,  long. 
97°41'01"  W.;  to  lat.  31°20'01"N..  long. 
97''41'01"  W.;  to  lat.  31''14'01"  N.,  long. 
97<'33'01"  W.;  to  lat.  Sl'OS'Ol"  N.,  long. 
97''39'01"  W.;  to  lat.  31''10'01"N.,  long. 
97°41'01"  W.;  to  lat.  31''09'01"  N.,  long. 
97'43'01"  W.;  to  lat.  31''09'01"  N..  long. 
97''45'01"  W.;  to  lat.  31"'10'01"  N.,  long. 
97''48'01"  W.;  to  lat.  31°14'15"  N.,  long. 
97''50'33"  W.;  to  lat.  Sl'ia^S-'N..  long. 
97''48'48"  W.;  to  lat.  Sl'ia^S"  N..  long. 
97''45'43"  W.;  to  lat.  31''20'0O"  N.,  long. 
97''45'23"  W.;  to  lat.  31''22'09"  N.,  long. 
97''43'27"  W.;  to  the  point  of  the  beginning. 
***** 

Issued  in  Washington,  DC.  January  15, 
1999. 

Reginald  C.  Matthews, 

Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 
iFR  Doc.  99-1555  Filed  1-22-99;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  902 

50  CFR  Part  622 

[Docket  No.  981006253-9021-03;  I.D. 
082698D] 

RIN  0648-AK05 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Snapper- 
Grouper  Fishery  Off  the  Southern 
Atlantic  States;  Amendment  9;  0MB 
Control  Numbers 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  the  approved  measures  in 
Amendment  9  to  the  Fishery 
Management  Plan  for  the  Snapper- 
Grouper  Fishery  of  the  South  Atlantic 
Region  (FT4P).  This  final  rule  increases 
the  minimum  size  for  red  porgy,  black 
sea  bass,  gag.  and  black  grouper  for  all 
participants  in  the  fishery;  increases  the 
minimum  size  for  vermilion  snapper  for 
a  person  subject  to  the  bag  limit; 
establishes  bag  limits  for  red  porgy  and 
black  sea  bass;  during  March  and  April, 
prohibits  harvest  and  possession  in 
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excess  of  the  bag  limit  and  prohibits 
purchase  and  sale  of  red  porgy,  gag 
grouper,  and  black  grouper;  for  greater 
amberjack,  reduces  the  bag  limit, 
establishes  a  commercial  quota, 
prohibits  sale  of  greater  amberjack 
caught  under  the  bag  limit  when  the 
commercial  fishery  is  closed,  prohibits 
harvest  and  possession  in  excess  of  the 
bag  limit  during  April,  changes  the 
beginning  of  the  fishing  year  to  May  1 , 
and  prohibits  coring  (i.e.,  removing  the 
head  from  the  carcass);  restricts 
possession  of  gag  and  black  grouper 
vdthin  the  aggregate  grouper  bag  limit; 
establishes  an  aggregate  bag  limit  for  all 
snapper-grouper  species  currently  not 
under  a  bag  limit  (excluding  tomtate 
and  blue  runner);  requires  escape  vents 
and  escape  panels  with  degradable 
hinges  and  fasteners  in  black  sea  bass 
pots;  and  specifies  that  a  vessel  with 
longline  gear  on  board  may  only  possess 
certain  deep-water  species  of  snapper- 
grouper  (i.e.,  snowy  grouper,  warsaw 
grouper,  yellowedge  grouper,  misty 
grouper,  golden  tilefish,  blueline 
tilefish,  and  sand  tilefish.)  Finally, 
NMFS  informs  the  public  of  the 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  of  the  collection-of- 
information  requirements  contained  in 
this  rule,  publishes  the  OMB  control 
number  for  these  collections,  and 
corrects  the  list  of  control  numbers 
applicable  to  title  50  of  the  Code  of 
Federal  Regulations.  The  intended  e^ect 
of  this  rule  is  to  reduce  overfishing  and 
to  conserve  and  manage  these  snapper- 
grouper  species. 

DATES:  This  final  rule  is  effective 
February  24,  1999. 
ADDRESSES:  Copies  of  the  final 
regulatory  flexibility  analysis  (FRF A) 
may  be  obtained  fi-om  the  Southeast 
Regional  Office,  NMFS,  9721  Executive 
Center  Drive  N.,  St.  Petersburg,  FL 
33702.  Comments  regarding  the 
coUection-of-information  requirements 
contained  in  this  rule  should  be  sent  to 
Edward  E.  Burgess,  Southeast  Regional 
Office,  NMFS,  9721  Executive  Center 
Drive  N.,  St.  Petersburg,  FL  33702,  and 
to  the  Office  of  Management  and  Budget 
(OMB),  Washington,  DC  20503 
(Attention:  NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CXWTACT: 
Peter  J.  Eldridge,  727-570-5305. 
SUPPLEMENTARY  INFORMATION:  The 
snapper-grouper  fishery  off  the  southern 
Atlantic  states  is  managed  imder  the 
FMP.  The  FMP  was  prepared  by  the 
South  Atlantic  Fishery  Management 
Council  (Council)  and  is  implemented 
under  the  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act)  by  regulations  at  50  CFR  part  622. 


On  September  8, 1998,  NMFS 
announced  the  availability  of 
Amendment  9  and  requested  comments 
on  the  amendment  (63  FR  47461).  On 
November  12,  1998,  NMFS  published  a 
proposed  rule  to  implement  the 
measures  in  Amendment  9  and 
additional  measiu^s  proposed  by  NMFS 
and  requested  comments  on  the  rule  (63 
FR  63276).  The  background  and 
rationale  for  the  measures  in  the 
amendment  and  proposed  rule  are 
contained  in  the  preamble  to  the 
proposed  rule  and  are  not  repeated  here. 
On  December  9, 1998,  after  considering 
the  comments  received  on  the 
amendment  and  proposed  rule,  NMFS 
partially  approved  Amendment  9.  The 
proposed  commercial  trip  limit  for 
greater  amberjack  was  disapproved. 

Comments  and  Responses 

Fifteen  comments  were  received 
during  the  public  comment  periods  on 
the  amendment  and  proposed  rule.  A 
summary  of  the  comments  and  NMFS' 
responses  follow. 

Comment  1 :  Seven  commenters 
supported  the  management  measures  in 
Amendment  9.  They  urged  NMFS  to 
implement  Amendment  9  as  soon  as 
possible,  and  they  are  concerned  about 
the  delay  in  implementing  this 
amendment. 

Response:  NMFS  agrees,  with  the 
exception  of  the  commercial  trip  limit 
for  greater  amberjack  that  NMFS 
disapproved. 

Comment  2:  Two  commenters 
opposed  allowing  recreational  anglers  to 
fish  during  the  spawning  closures 
because  that  practice  places  most  of  the 
conservation  burden  on  commercial 
fishermen. 

Response:  The  Council  and  NMFS 
believe  that  the  combined  effect  of  the 
management  measures  results  in  an 
equitable  sharing  of  the  conservation 
burden  on  the  respective  user  groups.  In 
particular,  the  reduction  in  bag  limits, 
increases  in  minimum  size  limits,  and 
spawning  closures  ensure  that 
recreational  anglers  share  the 
conservation  burden. 

Comment  3:  One  commenter  supports 
the  increases  in  minimum  size  limit  for 
black  sea  bass  and  vermilion  snapper. 

Response:  NMFS  agrees. 

Comment  4:  Two  commercial 
fishermen  who  fish  off  northeast  Florida 
and  further  north  oppose  the  1 ,000-lb 
(454-kg)  trip  limit  for  greater  amberjack, 
and  another  opposes  the  quota  for 
greater  amberjack.  They  stated  that  the 
trip  limit  would  severely  impact  their 
fishing  operations  because  their  fishing 
grounds  are  located  approximately  50 
miles  (80.5  km)  offshore.  They 
commented  that  because  of  the  low 


price  of  amberjack,  it  would  not  be 
economically  feasible  to  travel  a  long 
distance  and  restrict  trip  catches  to 
1,000  lb  (454-kg).  They  contend  that 
these  measures  would  put  them  out  of 
business. 

Response:  Based  on  current 
information,  it  does  not  appear  that  the 
proposed  commercial  trip  limit  would 
provide  benefits  that  would  exceed 
costs.  The  benefits  of  a  trip  limit  tend 
to  be  high  when  a  restrictive  quota 
creates  the  classic  commercial  fishing 
derby.  However,  when  the  quota  is  not 
very  restrictive,  as  in  the  case  at  hand, 
the  loss  of  individual  trip  benefits  can 
easily  offset  whatever  benefits  might  be 
accrued  due  to  a  lengthening  of  the 
fishing  season.  These  individual  trip 
losses  stem  from  the  fact  that  costs  per 
trip  do  not  vary  greatly  with  the  catch 
per  trip,  and  a  restrictive  trip  limit 
lowers  the  profitability  of  each 
individual  trip.  In  consideration  of  this, 
and  the  concerns  expressed  by  these 
commenters,  NMFS  disapproved  the 
trip  limit.  NMFS  believes  that  the 
approved  greater  amberjack  measures  in 
Amendment  9,  especially  the  annual 
commercial  quota,  are  necessary  to 
protect  this  resource  from  overfishing. 

Comment  5:  One  fisherman  opposes 
beginning  the  fishing  year  for  greater 
amberjack  on  May  1  because  he  fishes 
in  the  winter  and  is  concerned  that  the 
quota  would  be  taken  before  he  could 
fish. 

Response:  Landings  of  greater 
amberjack  have  been  quite  variable  in 
recent  years.  Thus,  it  is  possible  that  the 
quota  could  be  reached  and  closed  in 
any  given  fishing  year  prior  to  the  April 
spawning  closure  at  the  end  of  that  year. 
However,  based  on  landings  in  recent 
years,  it  appears  that  such  a  closure 
would  not  occur  prior  to  March.  Thus, 
fishermen  should  be  able  to  fish  most  of 
the  winter.  The  Council  and  NMFS  will 
monitor  the  condition  of  the  greater 
amberjack  resource,  and  adjustments  to 
the  annual  quota  will  be  made  as 
required. 

Comment  6:  One  fisherman  states  that 
peak  spawning  of  black  grouper  occurs 
during  December,  January,  and 
February,  not  March  and  April.  Thus,  he 
believes  that  the  spawning  closure 
should  be  December  through  February 
rather  than  March  and  April.  Also,  he 
opposes  raising  the  minimum  size  limit 
because  it  could  focus  fishing  effort  on 
males  which  could  lead  to  a  shortage  of 
males.  Finally,  he  recommends  that  the 
Council  establish  marine  reserves 
because  other  management  measures 
may  not  be  sufficient  to  protect  black 
grouper. 

Response:  The  best  scientific 
information  available  indicates  that 
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major  spawning  occurs  in  March  and 
April  but  that  spawning  is  protracted. 
The  Council  and  NMFS  will  monitor  the 
condition  of  the  bl  ack  grouper  resource, 
and  as  information  becomes  available, 
make  adjustments  to  the  spawning 
closure  dates,  if  n«  cessary.  Raising  the 
minimum  size  lim  it  will  increase  yield- 
per-recruit  and  pn  »vide  additional 
protection  for  spawners.  Black  grouper 
appear  severely  o\lerfished;  thus,  it  is 
imperative  to  pro\|ide  additional 
protection  to  the  ^awning  population. 
The  Council  is  considering  the  use  of 
marine  reserves  for  management  of 
snapper-grouper  species  because  this 
approach  may  be  iseful  in  conjimction 
with  traditional  mlanagement  measures. 

Comment  7:  Th?ee  hundred  and 
twenty-two  commercial  fishermen 
at  opposes  the 
ing  closure  and  the 
m  size  from  20  to  24 
)  total  length  for 
black  grouper.  Thiy  state  that  the 
ehmination  of  fisn  traps  and  longline 
gear  in  their  area  ^  all  the  biological 
measures  that  are  tieeded  to  conserve 
black  grouper.  Th*y  advise  managers  to 
do  additional  rese  irch  on  the  biological 
impacts  of  these  n  easures. 

Response:  Becavise  gag  and  black 
grouper  are  both  called  black  grouper,  it 
has  been  difficult  o  document  trends  in 
landings  in  comm  jrcial  catches,  which 
account  for  about  30  percent  of  total 
landings.  Nonetheless,  commercial 
catches  declined  a  bout  40  percent  from 
1990  to  1995.  Healboat  catches 
declined  90  percent  between  1983  and 
1990.  Also,  a  retrcspecUve  stock 
assessment,  based  on  data  from  1979 
through  1995,  ind  cates  that  black 
grouper  are  severely  overfished  with  a 
spawning  potentic  1  ratio  of 
approximately  5  percent.  The  proposed 
increase  in  minimum  size  limit  will 
result  in  increasec  yield-per-recruit, 
which  should  resi  It  in  greater  landings 
in  the  future  becai  ise  the  average  weight 
offish  taken  will  increase.  In  summary, 
the  declines  in  rec  reational  and 
commercial  catchi  ss  and  the  best 
available  scientific  information  indicate 
that  black  groupei  are  overfished  and, 
thus,  the  propose<  management 
measures  are  nece  ssary  to  rebuild  this 
resource. 

Comment  8:  Eig  tity-two  fishermen 
signed  a  petition  t  aat  opposes  all 
measures  in  Amei  idment  9.  They 
believe  that  the  liinited  access  program, 
implemented  undsr  FMP  Amendment  8, 
and  the  current  m  oratorium  on  king 
mackerel  permits  are  sufficient  to 
protect  snapper-gi  ouper  resources.  They 
specifically  oppose  the  spawning  season 
closures  andfncraases  in  minimum  size 
limits.  They  advis  b  NMFS  to  wait  until 


the  impacts  of  past  conservation 
measures  have  been  fully  evaluated. 

Response:  The  best  available  scientific 
information  shows  that  red  porgy,  black 
sea  bass,  vermilion  snapper,  black 
grouper  and  gag  are  overfished.  These 
stocks  need  to  be  rebuilt  to  the  level 
where  they  are  capable  of  producing 
their  respective  maximum  sustainable 
yields.  In  this  context,  FMP  Amendment 
8,  which  limits  the  number  of  fishermen 
to  anyone  who  held  a  Federal  snapper- 
grouper  permit  between  February  1 1 , 
1996  and  February  11, 1997,  and  who 
reported  at  least  one  pound  of  fish  taken 
between  January  1,  1993  and  August  20, 
1996,  does  little,  if  anything,  to  reduce 
fishing  pressure.  Similarly,  the 
moratorium  on  king  mackerel  permits 
established  by  Amendment  8  to  the 
FMP  for  Coastal  Migratory  Pelagics  has 
had  little,  if  any,  impact  upon  the 
snapper-grouper  fishery.  Consequently, 
additional  measures  are  required  to 
rebuild  the  overfished  resources. 

The  Magnuson-Stevens  Act  specifies 
that  overfishing  should  be  prevented 
and  overfished  stocks  should  be  rebuilt. 
Specifically,  stocks  should  be  rebuilt  to 
a  stock  size  that  would  result  in  a  long- 
term  average  catch  approaching 
maximum  sustainable  yield  under 
prevailing  ecological  and  environmental 
conditions.  The  approved  management 
measures  in  Amendment  9  are 
necessary  to  rebuild  overfished  stocks  in 
the  snapper-grouper  fishery.  The  greater 
amberjack  measures  are  designed  to 
prevent  overfishing.  These  measures  are 
consistent  with  the  precautionary 
approach  in  fishing  management 
required  by  the  Sustainable  Fisheries 
Act  of  1996,  as  it  amended  the 
Magnuson-Stevens  Act.  The  Council  has 
indicated  that  it  will  take  further 
conservation  action  should  it  be 
required  for  the  full  recovery  of 
overfished  resources  and  the  prevention 
of  overfishing. 

Changes  From  the  Proposed  Rule 

For  the  reasons  discussed  above, 
NMFS  has  disapproved  the  commercial 
trip  limit  for  greater  amberjack.  That 
measure,  as  contained  in  §  622.44(c)(4) 
of  the  proposed  rule,  has  been  removed 
from  this  final  rule. 

Classification 

Under  NOAA  Administrative  Order 
205-11,  7.01,  dated  December  17, 1990, 
the  Under  Secretary  for  Oceans  and 
Atmosphere,  Department  of  Commerce, 
has  delegated  authority  to  sign  material 
for  publication  in  the  Federal  Register 
to  the  Assistant  Administrator  for 
Fisheries,  NOAA  (AA). 

The  Regional  Administrator, 
Southeast  Region,  NMFS,  with  the 


concurrence  of  the  AA,  determined  that 
the  approved  measures  of  Amendment  9 
are  necessary  for  the  conservation  and 
management  of  the  snapper-grouper 
fishery  off  the  southern  Atlantic  states 
and  that,  with  the  exception  of  the 
measure  that  was  disapproved. 
Amendment  9  is  consistent  with  the 
Magnuson-Stevens  Act  and  other 
applicable  law. 

The  Council  prepared  a  final 
supplemental  environmental  impact 
statement  for  this  FMP;  a  notice  of 
availability  was  published  on  October  9, 
1998  f63  FR  54476). 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

NMFS  prepared  a  FRFA  for  the  final 
rule  implementing  Amendment  9  to  the 
FMP.  The  FRFA  was  based  on  the  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
and  public  comments  received  on  the 
proposed  rule  and  is  summarized 
below. 

Amendment  9  contains  10 
management  actions  (each  including 
one  or  more  measures)  that  provide 
additional  regulations  for  red  porgy, 
black  sea  bass,  greater  amberjack. 
vermilion  snapper,  gag,  and  black 
grouper.  These  actions  also  provide  for 
escape  mechanisms  in  black  sea  bass 
pots,  specify  allowable  species  that  may 
be  harvested  by  longlines,  establish  an 
aggregate  recreational  bag  limit  of  20 
fish  per  person  per  day  inclusive  of  all 
snapper  grouper  species  currently  not 
under  a  bag  limit,  and  further  define  an 
aggregate  bag  limit  for  all  grouper 
species  in  combination.  These  actions 
are  being  taken  because  of  fishery 
problems  that  include  excessive  fishing 
mortality,  habitat  degradation,  and 
localized  depletion  of  fishery  resources. 
Given  these  problems,  the  Council 
developed  Amendment  9  specifically  to 
prevent  overfishing,  minimize  habitat 
damage,  minimis*  gear  and  area 
conflicts  among  fishermen,  evaluate  and 
minimize  localized  depletion,  and 
minimize  bycatch.  Significant  issues 
raised  during  the  public  comment 
periods  on  the  amendment  and 
proposed  rule,  included:  Generic 
support  by  individuals  and  institutions 
of  all  the  conservation  measures; 
opposition  to  allowing  recreational 
anglers  to  fish  during  the  spawning 
closures  because  that  practice  places 
most  of  the  conservation  burden  on 
commercial  fishermen;  opposition  to  the 
trip  limit  for  greater  cunberjack  and 
quota;  opposition  to  the  fishing  year 
starting  on  May  1  for  greater  amberjack 
and  to  the  minimum  size  limit;  support 
for  marine  reserves  as  an  alternative 
management  policy;  opposition  to  the 
March-April  spawning  closure  and  the 
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increase  in  minimum  size  for  black 
grouper;  opposition  to  all  the  measures 
in  the  amendment  and  rule;  and 
concern  about  the  length  of  time  NMFS 
has  taken  to  issue  this  final  rule.  This 
rule  will  apply  to  all  of  the  entities  that 
currently  hold  valid  Federal  permits  in 
the  snapper  grouper  fishery  and 
recreational  fishermen  (including 
headboats,  charter  boats  emd  private/ 
rental  boats).  It  is  estimated  that  about 
2,500  commercial  vessels  cuurrently  hold 
valid  Federal  snapper  grouper  permits. 
The  average  investment  in  1995  in 
vessel  and  equipment  ranged  from 
$53,000  for  vessels  operating  with 
vertical  lines  to  $237,000  for  vessels 
operating  with  bottom  longlines.  The 
estimated  cost  of  new  vessels 
comparably  equipped  ranges  from  an 
average  of  $113,000  for  vessels  with 
vertical  Unes  to  $340,000  for  vessels 
with  bottom  longlines.  Data 
extrapolated  from  the  NMFS  catch  and 
value  data  for  1995  indicate  an 
estimated  annual  exvessel  revenue 
value  of  about  $6,200  for  all  vessels  in 
the  fishery.  One  of  the  measures  will 
entail  modifying  existing  black  sea  bass 
pots  by  requiring  escape  vents  and 
escape  panels  with  biodegradable 
fasteners.  The  total  cost  to  modify  all 
the  sea  bass  pots  used  in  the  fishery  is 
estimated  at  $25,000  or  13.5  percent  of 
the  current  value  of  the  pots.  The 
Council  and  NMFS  considered  several 
alternatives  to  the  Amendment  9 
management  actions  approved  by  NMFS 
and  implemented  by  this  final  rule  and 
described  in  the  background  section  of 
the  FRFA.  The  Council  prepared  an 
IRFA  which  describes  the  impact  the 
proposed  rule,  if  adopted,  would  have 
on  small  entities.  The  findings  of  the 
IRFA  were  used  as  the  baseline  for  the 
FRFA's  discussion  of  the  relative 
impacts  of  the  preferred  versus  rejected 
alternatives.  Virtually  all  the  proposed 
actions  are  designed  to  reduce  fishing 
mortality  on  the  species  addressed  by 
the  amendment,  and  these  measures 
tend  to  create  short-term  economic 
losses  for  both  commercial  and 
recreational  fishermen.  The  general 
approach  used  by  the  Council  to 
minimize  adverse  socioeconomic 
impacts  was  to  consider  several 
alternatives  for  most  of  the  proposed 
actions  and  to  choose  those  which  met 
the  overfishing  objectives  while 
minimizing  economic  losses  to  the 
fishery.  Rejected  alternatives  were  either 
not  capable  of  reducing  fishing 
mortality  by  an  acceptable  level  or  were 
able  to  meet  the  fishing  mortality 
reduction  level  but  created  greater 
adverse  economic  impacts  than  other 


alternatives  that  also  met  the 
conservation  objectives. 

Copies  of  the  FRFA  are  available  (see 
ADDRESSES). 

This  rule  contains  a  new  coUection- 
of-information  requirement  subject  to 
the  Paperwork  Reduction  Act  (PRA) — 
namely,  the  requirement  that  dealers 
possessing  red  porgy,  gag,  black 
grouper,  or  greater  amberjack  during 
seasonal  closures  must  maintain 
documentation  that  such  fish  were 
harvested  ft^om  areas  other  than  the 
South  Atlantic.  This  requirement  has 
been  approved  by  OMB  under  OMB 
control  number  0648-0365.  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  at  30  minutes 
per  response,  including  the  time  for 
reviev^ng  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collections  of  information.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspects  of  the 
collections  of  information,  including 
suggestions  for  reducing  the  burden,  to 
NMFS  and  OMB  (see  ADDRESSES). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  vsrith  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

List  of  Sub|ect8 

15  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  622 

Fisheries.  Fishing,  Puerto  Rico. 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  January  19,  1999. 
Andrew  A.  Rosenberg, 
Deputy  AssistaM  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  part  902  and  50  CFR 
part  622  are  amended  as  follows: 

15  CFR  Chapter  K 

PART  902— NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT: 
OMB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3501  et  seq. 

2.  In  §  902.1,  paragraph  (b)  table, 
under  50  CFR,  the  following  entry  is 
added  in  numerical  order  to  read  as 
follows: 


S  902.1    OMB  control  numt>ers  assigned 
pursuant  to  the  Paperwork  Reduction  Act 

*        •        •        •        • 

(b)*  •  • 


CFR  part  Of  section  wtiere  the 
information  collection  require- 
ment is  located 


Current 
OMB  con- 
trot  numt)er 
(all  nunrtters 
twgin  with 
0648-) 


50  CFR 


622.45 


0365 


50  CFR  Chapter  VI 

PART  622— FISHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

3.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

4.  In  §  622.30,  paragraph  (d)  is  added 
to  read  as  follows: 

§  622.30    Fishing  years. 

*****        ^ 

(d)  South  Atlantic  grater 
amberjack — May  1  through  April  30. 

5.  In  §  622.36,  a  heading  for  paragraph 
(a)  is  added  and  paragraph  (b)  is  revised 
to  read  as  follows: 

$  622.36    Seasonal  harvest  limitations. 

(a)  GulfEEZ.  *   •   • 

(b)  South  Atlantic  EEZ—{1]  Greater 
amberjack  spawning  season.  During 
April,  each  year,  the  possession  of 
greater  amberjack  in  or  itom  the  South 
Atlantic  EEZ  and  in  the  South  Atlantic 
on  board  a  vessel  for  which  a  valid 
Federal  commercial  or  charter  vessel/ 
headboat  permit  for  South  Atlantic 
snapper-grouper  has  been  issued, 
without  regard  to  where  such  greater 
amberjack  were  harvested,  is  limited  to 
one  per  person  per  day  or  one  per 
person  per  trip,  whichever  is  more 
restrictive.  Such  greater  amberjack  are 
subject  to  the  prohibition  on  sale  or 
purchase,  as  specified  in  §  622.45(d)(6). 

(2)  Mutton  snapper  spawning  season. 
During  May  and  June,  each  year,  the 
possession  of  mutton  snapper  in  or  from 
the  EEZ  on  board  a  vessel  that  has  a 
commercial  permit  for  South  Atlantic 
snapper-grouper  is  limited  to  10  per 
person  per  day  or  10  per  person  per  trip, 
whichever  is  more  restrictive. 

(3)  Wreckfish  spawning-season 
closure.  From  January  1 5  through  April 
15,  each  year,  no  person  may  harvest  or 
possess  on  a  fishing  vessel  wreckfish  in 
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or  from  the  EEZ;  offload  wreckfish  from 
the  EEZ;  or  sell  c  r  purchase  wreckfish 
in  or  from  the  EI  Z.  The  prohibition  on 
sale  or  purchase  of  wreckfish  does  not 
apply  to  trade  in  wreckfish  that  were 
harvested,  offloa  ied,  and  sold  or 
purchased  prior  o  January  15  and  were 
held  in  cold  stor  ige  by  a  dealer  or 
processor. 

(4)  Black  grouper  and  gag.  During 
March  and  April,  each  year,  the 
possession  of  bis  ck  grouper  and  gag  in 
or  from  the  Sout  i  Atlantic  EEZ  and  in 
the  South  Atlant  c  on  board  a  vessel  for 
which  a  valid  Federal  commercial  or 
charter  vessel/he  adboat  permit  for 
South  Atlantic  si  lapper-grouper  has 
been  issued,  witl  tout  regard  to  where 
such  black  group  er  or  gag  were 
harvested,  is  lim  ted  to  two  black 
grouper  or  gag.  c  imbined,  per  person 
per  day  or  two  bi  ack  grouper  or  gag, 
combined,  per  piirson  per  trip, 
whichever  is  mo-e  restrictive.  Such 
black  grouper  or  gag  are  subject  to  the 
prohibition  on  s4le  or  purchase,  as 
specified  in  §62i.45(d)(5). 

(5)  Red  porgy.  During  March  and 
April,  each  year,  the  possession  of  red 
porgy  in  or  from  the  South  Atlantic  EEZ 
and  in  the  South  Atlantic  on  board  a 
vessel  for  which  a  valid  Federal 
commercial  or  ciarter  vessel/headboat 
permit  for  South!  Atlantic  snapper- 
grouper  has  beei^  issued,  without  regard 
to  where  such  red  porgy  were  harvested, 
is  limited  to  fivelper  person  per  day  or 
five  per  person  pier  trip,  whichever  is 
more  restrictive.  Such  red  porgy  are 
subject  to  the  prohibition  on  sale  or 
purchase,  as  specified  in  §  622.45(d](5]. 

6.  In  §  622.37,  paragraph  (e)  is  revised 
to  read  as  follow^: 

§622.37    Minimuin  sizes. 

•  *  *  K  • 


ftic  snapper-grouper — 
ine  snapper — 8  inches 


(e)  South  Atlai 
(1)  Snapper,  (i) 
(20.3  cm),  TL. 

(ii)  Vermilion  Snapper — 11  inches 
(27.9  cm),  TL,  for  a  fish  taken  by  a 
person  subject  ta  the  bag  limit  specified 
in  §  622.39  (d)(li(v)  and  12  inches  (30.5 
cm),  TL,  for  a  fisp  taken  by  a  person  not 
subject  to  the  bag  limit. 

(iii)  Blackfin,  Qubera,  dog,  gray, 
mahogany,  quee|i,  silk,  and  yellowtail 
snappers;  and  scioolmaster — 12  inches 
(30.5  cm),  TL. 

(iv)  Mutton  snipper — 16  inches  (40.6 
cm),TL. 

(v)  Red  snapp(  r — 20  inches  (50.8  cm). 


TL. 

(2)  Grouper,  (i 


Red,  yellowfin,  and 


yellowmouth  grcuper;  and  scamp — 20 
inches  (50.8  cm)^  TL. 

(ii)  Black  grou  )er  and  gag — 24  inches 
(61.0  cm),  TL. 


(3)  Other  snapper-grouper  species,  (i) 
Black  sea  bass — 10  inches  (25.4  cm),  TL. 

(ii)  Gray  triggerfish  in  the  South 
Atlantic  EEZ  off  Florida— 12  inches 
(30.5  cm),  TL. 

(iii)  Hogfish — 12  inches  (30.5  cm), 
fork  length. 

(iv)  Red  porgy — 14  inches  (35.6  cm), 
TL. 

(v)  Greater  amberjack — 28  inches 
(71.1  cm),  fork  length,  for  a  fish  taken 
by  a  person  subject  to  the  bag  limit 
specified  in  §622.39(d)(l)(i)  and  36 
inches  (91.4  cm),  fork  length,  for  a  fish 
taken  by  a  person  not  subject  to  the  bag 
limit. 
*        •        •        •        • 

7.  In  §  622.38,  paragraph  (e)  is 
removed;  paragraphs  (f)  through  (i)  are 
redesignated  as  paragraphs  (e)  through 
(h),  respectively;  and  paragraph  (a)  is 
revised  to  read  as  follows: 

§  622.38    Landing  fish  intact 

***** 

(a)  The  following  must  be  maintained 
with  head  and  fins  intact:  Cobia,  king 
mackerel,  and  Spanish  mackerel  in  or 
from  the  Gulf,  Mid-Atlantic,  or  South 
Atlantic  EEZ,  except  as  specified  for 
king  mackerel  in  paragraph  (g)  of  this 
section;  South  Atlantic  snapper-grouper 
in  or  from  the  South  Atlantic  EEZ, 
except  as  specified  in  paragraph  (h)  of 
this  section;  yellowtail  snapper  in  or 
from  the  Caribbean  EEZ;  and  finfish  in 
or  from  the  Gulf  EEZ,  except  as 
specified  in  psiragraphs  (c)  and  (d)  of 
this  section.  Such  fish  may  be 
eviscerated,  gilled,  and  scaled,  but  must 
otherwise  be  maintained  in  a  whole 
condition. 
***** 

8.  In  §  622.39,  a  concluding  sentence 
is  added  to  paragraph  (a)(1);  paragraphs 
(d)(l)(i)  and  (d)(l)(ii)  are  revised;  and 
paragraphs  (d)(l)(vi)  through  (viii)  are 
added  to  read  as  follows: 

§  622.39    Bag  and  possession  limits. 

(a)*  •  • 

(1)  *   *   *  The  operator  of  a  vessel  that 
fishes  in  the  EEZ  is  responsible  for 
ensuring  that  the  bag  and  possession 
limits  specified  in  this  section  are  not 
exceeded. 
***** 

(d)*  *  * 

(D*  *  * 

(i)  Greater  amberjack — 1. 

(ii)  Groupers,  combined,  excluding 
jewfish  and  Nassau  grouper,  and 
tilefishes — 5.  However,  within  the  5-fish 
aggregate  bag  limit,  no  more  than  two 
fish  may  be  gag  or  black  grouper, 
combined. 
***** 

(vi)  Red  porgy — 5. 


(vii)  Black  sea  bass — 20. 

(viii)  South  Atlantic  snapper-grouper, 
combined,  excluding  tomtate  and  blue 
runner  and  those  specified  in 
paragraphs  (d)(l)(i)  through  (vii)  of  this 
section — 20. 
***** 

9.  In  §  622.40,  paragraph  (b)(3)(i)  is 
revised  to  read  as  follows: 

§  622.40    Limitations  on  traps  and  pots. 

***** 

(b)  *  *  * 
(3)*   *   * 

(i)  A  sea  bass  pot  that  is  used  or 
possessed  in  the  South  Atlantic  EEZ 
between  35''15.3'  N.  lat.  (due  east  of 
Cape  Hatteras  Light,  NC)  and  28°35.1'  N. 
lat.  (due  east  of  the  NASA  Vehicle 
Assembly  Building,  Cape  Canaveral,  FL) 
is  required  to  have — 

(A)  On  at  least  one  side,  excluding  top 
and  bottom,  a  panel  or  door  with  an 
opening  equal  to  or  larger  than  the 
interior  end  of  the  trap's  throat  (funnel). 
The  hinges  and  fasteners  of  each  panel 
or  door  must  be  made  of  one  of  the 
following  degradable  materials: 

(1)  Ungalvanized  or  uncoated  iron 
wire  with  a  diameter  not  exceeding 
0.041  inches  (1.0  mm),  that  is,  19  gauge 
wire. 

(2)  Galvanic  timed-release 
mechanisms  with  a  letter  grade 
designation  (degradability  index)  no 
higher  than  J. 

(B)  An  unobstructed  escape  vent 
opening  on  at  least  two  opposite  vertical 
sides,  excluding  top  and  bottom.  The 
minimum  dimensions  of  an  escape  vent 
opening  (based  on  inside  measurement) 
are: 

(1)  1  Vb  by  5V4  inches  (2.9  by  14.6  cm) 
for  a  rectangular  vent. 

{2)  1.75  by  1.75  inches  (4.5  by  4.5  cm) 
for  a  square  vent. 

(3)  2.0-inch  (5.1-cm)  diameter  for  a 
round  vent. 
***** 

10.  In  §  622.41,  paragraph  (d)(6)  is 
added  to  read  as  follows: 

§622.41    Species  specificlimltations. 

***** 

(d)  *  *  * 

(6)  Longline  species  limitation.  A 
vessel  that  has  on  board  a  valid  Federal 
commercial  permit  for  South  Atlantic 
snapper-grouper,  excluding  wreckfish, 
that  fishes  in  the  EEZ  on  a  trip  with  a 
longline  on  board,  may  possess  only  the 
following  South  Atlantic  snapper- 
grouper:  snowy  grouper,  warsaw 
grouper,  yellowedge  grouper,  misty 
grouper,  golden  tilefish,  blueline 
tilefish,  and  sand  tilefish.  For  the 
purpose  of  this  paragraph,  a  vessel  is 
considered  to  have  a  longline  on  board 
when  a  power-operated  longline  hauler, 
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a  cable  of  diameter  suitable  for  use  in 
the  longline  fishery  on  any  reel,  and 
gangions  are  on  board.  Removal  of  any 
one  of  these  three  elements  constitutes 
removal  of  a  longline. 
***** 

11.  In  §622.42,  paragraph  (e)(3)  is 
added  to  read  as  follows: 

§622.42    Quotas. 

***** 

(e)*  *  * 

(3)  Greater amberjack—\, 169, 931  lb 
(530,672  kg),  gutted  weight,  that  is, 
eviscerated  but  otherwise  whole. 

***** 

12.  In  §622.43,  paragraphs  (a)(5)  and 
(b)(1)  are  revised  to  read  as  follows:- 

§  622.43    Closures. 

(a)  *   *   * 

(5)  South  Atlantic  snapper-grouper, 
excluding  wreckfish. — (i)  Greater 
amber  jack.  The  bag  limit  specified  in 
§  622.39(d)(l)(i)  and  the  possession 
limits  specified  in  §622. 39(d)(2)  apply 
to  all  harvest  or  possession  of  greater 
amberjack  in  or  from  the  South  Atlantic 
EEZ,  and  the  sale  or  purchase  of  greater 
amberjack  taken  from  the  EEZ  is 
prohibited.  In  addition,  the  bag  and 
possession  limits  for  greater  amberjack 
and  the  prohibition  on  sale/purchase 
apply  in  the  South  Atlantic  on  board  a 
vessel  for  which  a  valid  Federal 
commercial  or  charter  vessel/headboat 
permit  for  South  Atlantic  snapper- 
grouper  has  been  issued,  without  regard 
to  where  such  greater  amberjack  were 
harvested. 

(11)  Golden  tilefish  and  snowy 
grouper.  Golden  tilefish  and  snowy 
grouper,  for  which  there  are  quotas,  are 
managed  under  the  commercial  trip 
limits  specified  in  §  622.44(c)  in  lieu  of 
the  closure  provisions  of  this  section. 


(b) 


(I)  The  prohibition  on  sale/purchase 
during  a  closure  for  Gulf  reef  fish,  king 
and  Spanish  mackerel,  royal  red  shrimp, 
greater  amberjack,  or  wreckfish  in 
paragraphs  (a)(1),  {a)(3)(iii),  (a)(4), 
(a){5)(i),  or  (a)(6)  of  this  section  does  not 
apply  to  the  indicated  species  that  were 
harvested,  landed  ashore,  and  sold  prior 
to  the  effective  date  of  the  closure  and 
were  held  in  cold  storage  by  a  dealer  or 
processor. 
***** 

13.  In  §622.45,  paragraphs  (d)(5)  and 
(d)(6)  are  added  to  read  as  follows: 

§  622.45    Restrictions  on  sale/purchase. 

***** 

(d)  *  *  • 

(5)  During  March  and  April,  no 
person  may  sell  or  purchase  a  red  porgy, 
gag,  or  black  grouper  harvested  from  the 
South  Atlantic  EEZ  or,  if  harvested  by 
a  vessel  for  which  a  valid  Federal 
commercial  or  charter  vessel/headboat 
permit  for  South  Atlantic  snapper- 
grouper  has  been  issued,  harvested  from 
the  South  Atlantic.  The  prohibition  on 
sale/purchase  during  March  and  April 
does  not  apply  to  red  porgy,  gag,  or 
black  grouper  that  were  harvested, 
landed  ashore,  and  sold  prior  to  March 
1  and  were  held  in  cold  storage  by  a 
dealer  or  processor.  This  prohibition 
also  does  not  apply  to  a  dealer's 
purchase  or  sale  of  red  porgy,  gag,  or 
black  grouper  harvested  from  an  area 
other  than  the  South  Atlantic,  provided 
such  fish  is  accompanied  by 
documentation  of  harvest  outside  the 
South  Atlantic.  Such  documentation 
must  contain: 

(i)  The  information  specified  in  50 
CFR  part  300  subpart  K  for  marking 
containers  or  packages  of  fish  or  wildlife 
that  are  imported,  exported,  or 
transported  in  interstate  commerce; 

(II)  The  official  number,  name,  and 
home  port  of  the  vessel  harvesting  the 
red  porgy,  gag,  or  black  grouper; 


(iii)  The  port  and  date  of  offloading 
from  the  vessel  harvesting  the  red  porgy, 
gag,  or  black  grouper;  and 

(iv)  A  statement  signed  by  the  dealer 
attesting  that  the  red  porgy,  gag,  or  black 
grouper  was  harvested  from  an  area 
other  than  the  South  Atlantic. 

(6)  During  April,  no  person  may  sell 
or  purchase  a  greater  amberjack 
harvested  from  the  South  Atlantic  EEZ 
or,  if  harvested  by  a  vessel  for  which  a 
valid  Federal  commercial  or  charter 
vessel/headboat  permit  for  South 
Atlantic  snapper-grouper  has  been 
issued,  harvested  from  the  South 
Atlantic.  The  prohibition  on  sale/ 
purchase  during  April  does  not  apply  to 
greater  amberjack  that  were  harvested, 
landed  ashore,  and  sold  prior  to  April 
1  and  were  held  in  cold  storage  by  a 
dealer  or  processor.  This  prohibition 
also  does  not  apply  to  a  dealer's 
purchase  or  sale  of  greater  amberjack 
harvested  from  an  area  other  than  the 
South  Atlantic,  provided  such  fish  is 
accompanied  by  documentation  of 
harvest  outside  the  South  Atlantic.  Such 
documentation  must  contain: 

(i)  The  information  specified  in  50 
CFR  part  300  subpart  K  for  marking 
containers  or  packages  of  fish  or  wildlife 
that  are  imported,  exported,  or 
transported  in  interstate  commerce; 

(11)  The  official  number,  name,  and 
home  port  of  the  vessel  harvesting  the 
greater  amberjack; 

(ill)  The  port  and  date  of  offioading 
from  the  vessel  harvesting  the  greater 
amberjack;  and 

(iv)  A  statement  signed  by  the  dealer 
attesting  that  the  greater  amberjack  was 
harvested  from  an  area  other  than  the 
South  Atlantic. 
***** 

14.  Figure  2  of  Appendix  C  to  Fart  622 
is  revised  to  read  as  follows: 

BILUNO  COOE  361»-22-P 
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Figure  2  to  Appendix  C  to  Part  622 —  Illustration  of  Length  Measurements 

Fork  length  — 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  301 

[TD8811] 

RIN  1545-AV83 

Disclosure  of  Return  Information  to  the 
Bureau  of  the  Census 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  and  temporary 

regulations. 

SUMMARY:  This  document  contains  fmal 
and  temporary  regulations  relating  to 
additions  to,  and  deletions  from,  the  list 
of  items  of  information  disclosed  to  the 
Bureau  of  the  Census  for  use  in  certain 
statistical  programs.  These  regulations 
provide  guidance  to  IRS  personnel 
responsible  for  disclosing  the 
information.  The  text  of  the  temporary 
regulations  also  serves  as  the  text  of  the 
proposed  regulations  set  forth  in  the 
notice  of  proposed  rulemaking  on  this 
subject  in  the  Proposed  Rules  section  of 
this  issue  of  the  Federal  Register. 
DATES:  Effective  Date:  These  regulations 
are  effective  January  25,  1999. 

Applicability  Date:  For  dates  of 
applicability,  see  §301.6103(j)(l)-lT(e) 
of  these  regulations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jamie  Bernstein,  (202)  622-4570  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  6103(j)(l)  of  the 
Internal  Revenue  Code,  upon  written 
request  from  the  Secretary  of  Commerce, 
the  Secretary  is  to  furnish  to  the  Bureau 
of  the  Census  ("Bureau")  tax  return 
information  that  is  prescribed  by 
Treasury  regulations  for  the  purpose  of 
structuring  censuses  and  national 
economic  accounts  and  conducting 
related  statistical  activities.  Section 
301.6103(j)(l)-l  of  the  regulations 
provides  an  itemized  description  of  the 
return  information  authorized  to  be 
disclosed  for  this  purpose.  Periodically, 
the  disclosure  regulations  are  amended 
to  reflect  the  changing  needs  of  the 
Bureau  for  data  for  its  statutorily 
authorized  statistical  activities. 

This  document  adopts  temporary 
regulations  that  authorize  IRS  personnel 
to  disclose  the  additional  items  of  return 
information  that  have  been  requested  by 
the  Secretary  of  Commerce.  The 
temporary  regulations  also  delete 
certain  items  of  return  information  that 
are  enumerated  in  the  existing 
regulations  but  that  the  Secreteu-y  of 


Conunerce  has  indicated  are  no  longer 

Except  for  §  301.6103(j)(l)-lT(b)(3), 
(b)(6)(i)(A)  and  (b)(6)(iii).  the  text  of  the 
temporary  regulations  is  the  same  as  26 
CFR  301.6103(j)(l)-l.  The  changes 
madeby  §301.6103{j)(l)-lT(b)(3), 
(b)(6)(i)(A)  and  (b)(6)(iii)  are  discussed 
below. 

Explanation  of  Provisions 

The  request  by  the  Secretary  of 
Commerce  for  additional  items  of  return 
information  has  indicated  several  areas 
in  which  changes  to  existing  Bureau 
access  to  tax  return  information  either 
would  improve  present  statistical 
programs  or  are  necessary  to  implement 
new  programs. 

To  reduce  small  businesses'  direct 
reporting  burden  in  quinquennial 
economic  censuses  and  current 
economic  surveys,  and  to  improve  the 
quality  of  the  data  received,  the  Bureau 
needs  certain  items  of  information  set 
forth  in  tax  returns.  These  items  include 
total  expenses  or  deductions,  beginning- 
and  end-of-year  inventories,  net  gain 
from  sales  of  business  property,  other 
income,  and  total  income. 

The  Secretary  of  Commerce  also  has 
requested  identity  information  of  parent 
corporations  as  showTi  on  corporate  tax 
returns.  This  information  will  enable 
the  Bureau  to  collect  data  for  various 
economic  surveys  at  the  subsidiary  or 
division  level  rather  than  at  the 
establishment  level.  Restructuring  data 
collection  in  accordance  with  such  new 
organizational  Hnkages  will  reduce  the 
burden  on  individual  business 
establishments  to  estimate  data  relating 
to  their  affiliates,  enhance  the  quality  of 
the  data  collected,  and  provide  the 
Bureau  with  an  efficient  sampling  frame 
for  surveys  collecting  certain  data,  such 
as  capital  expenditures,  that  are 
typically  not  available  at  the 
establishment  level. 

To  eliminate  the  follow-up  contact  of 
corporate  taxpayers  presently  required 
under  the  Quarterly  Financial  Report 
(QFR)  program  in  order  to  establish  S 
corporation  status,  the  Bureau  needs  the 
document  code  and  district  office  code 
from  corporate  returns.  Another 
improvement  to  the  QFR  program 
would  be  effected  by  the  requested 
disclosure  of  parent  corporation  identity 
information,  because  subsidiaries  could 
then  be  linked  before  a  sample  was 
selected  and  would  be  relieved  of  the 
separate  Census  reporting  requirements. 
Finally,  the  Bureau  seeks  to  enhance  the 
quality  and  reduce  the  size  of  sample 
frames  under  the  QFR  program  by 
identifying  inactive  corporations  so  that 
they  can  be  excluded  from  the  universe 
subject  to  sampling.  This  requires  that 


certain  items  of  corporate  employment 
tax  information  (employer  identification 
number,  tax  period,  total  compensation, 
and  taxable  wages  and  tips),  available  to 
the  Bureau  under  the  existing 
regulations  for  economic  census 
purposes,  be  available  to  the  Bureau  as 
well  for  QFR  purposes. 

The  Secretary  of  Commerce  has 
advised  that  the  Bureau  no  longer  uses 
certain  items  of  information  listed  in  the 
existing  regulations:  sales  of  livestock 
and  produce  raised.  Schedule  E 
information  filed  with  the  Form  1120 
series,  and,  with  respect  to  the  QFR 
program,  net  income  or  loss. 
Accordingly,  the  temporary  regulations 
have  deleted  these  items  from  the 
enumeration  of  return  information  to  be 
disclosed  to  the  Bureau. 

The  transfer  of  the  Census  of 
Agriculture  to  the  Department  of 
Agriculture  under  the  Census  of 
Agriculture  Act  of  1997  (Pub.  L.  105- 
113)  has  also  obviated  the  need  for  the 
Secretary  of  Commerce  to  receive 
certain  items  of  information.  These 
items  are:  Schedule  F  filed  with  the 
Form  1040  series,  net  farm  profits, 
agricultural  activity  code,  and  answers 
to  material  participation  questions. 
These  items  have  been  deleted  in  the 
temporary  regulations.  For 
simplification  and  consistency,  the  term 
■"loss"  is  not  expressly  stated  in  these 
regulations  as  an  alternative  to 
"income"  or  "gain,"  but  it  is  the  intent 
of  the  Secretary  to  interpret  "income"  or 
"gain"  as  including  negative  or  loss 
figures  emd  to  provide  any  such  figures 
to  the  Bureau. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations.  For  the  applicability  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  see  the  Special  Analyses 
section  of  the  preamble  to  the  cross 
reference  notice  of  proposed  rulemaking 
published  in  the  Proposed  Rules  section 
in  this  issue  of  the  Federal  Register. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  these  temporary 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Douglas  G'blen,  Office  of 
the  Associate  Chief  Cour  sel 
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(International)  (rtrmerly  of  the  Office  of 
Assistant  Chief  Qounsel  (Disclosure 
Litigation)).  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  tieir  development. 

List  of  Subjects  ii  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes, 
Penalties,  Report  ng  and  recordkeeping 
requirements. 

Adoption  of  Amc  ndments  to  the 
Regulations 

Accordingly,  2p  CFR  part  301  is 
amended  as  follolivs: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  llhe  authority  citation 
for  part  301  is  an^ended  by  adding  an 
entry  in  numerical  order  to  read  as 
follows: 

Authority:  26  U.I  .C.  7805  *  •  * 

Section  301.61  )3(j)(l)-lT  also  issued 
under  26  U.S.C.  (103(j)(l):  *   *   * 

Par.  2.  Section  301.6103(j)(l)-l  is 
amended  by  revising  paragraphs  (b)(3) 
and  (b)(6)(i)(A)  tq  read  as  follows: 

§  301.6103g)(1H  Disclosures  of  return 
Information  to  officers  and  employees  of 
the  Department  of  Commerce  for  certain 
statistical  purposes  and  related  activities. 

*        *        *        f        * 

(b)(3)[Reserved|.  For  further  guidance, 
see  §301.6103(j)(l)-lT(b)(3). 


(b)(6)(i)(A)[Res; 
guidance,  see  §  3|)1 
lT(b){6)(i)(A). 


rved).  For  further 
.6103(j)(l)- 


Par.  3.  Section  301.6103(j)(l)-lT  is 
added  to  read  as  follows: 

§301.6103<j)(1>-1T    Disclosure  of  return 
information  to  officers  and  employees  of 
ttte  Department  of  Commerce  for  certain 
statistical  purposes  and  related  activities 
(temporary). 

(a)  through  (b)(2)[Reserved].  For 
further  guidance,  see  §  301.6103(j)(l)- 
1(a)  through  (b)(20. 

(b)(3)  Officers  or  employees  of  the 
Internal  Revenue  Service  will  disclose 
the  following  bus  iness  related  return 
information  reflet  :ted  on  the  return  of  a 
taxpayer  to  office  re  and  employees  of 
the  Bureau  of  the  Census  for  purposes 
of,  but  only  to  th<i  extent  necessary  in, 
conducting  and  preparing,  as  authorized 
by  chapter  5  of  title  13,  United  States 
Code,  demographic,  economic,  and 
agricultural  statistics  programs, 
censuses,  and  suiveys.  The  "return  of  a 
taxpayer"  includes,  but  is  not  limited  to. 
Form  941;  Form  <i90  series;  Form  1040 
series  and  Schedi  lies  C  and  SE;  Form 


1065  2md  all  attending  schedules  and 
Form  8825;  Form  1120  series  and  all 
attending  schedules  and  Form  8825; 
Form  851;  Form  1096;  and  other 
business  returns,  schedules  and  forms 
that  the  Internal  Revenue  Service  may 
issue — 

(i)  Taxpayer  identity  information  (as 
defined  in  section  6103(b)(6))  including 
parent  corporation,  shareholder, 
partner,  and  employer  identity 
information: 

(ii)  Gross  income,  profits,  or  receipts; 

(iii)  Returns  and  allowances; 

(iv)  Cost  of  labor,  salaries,  and  wages; 

(v)  Total  expenses  or  deductions; 

(vi)  Total  assets; 

(vii)  Beginning-  and  end-of-year 
inventory; 

(viii)  Royalty  income; 

(ix)  Interest  income,  including 
portfolio  interest; 

(x)  Rental  income,  including  gross 
rents; 

(xi)  Tax-exempt  interest  income; 

(xii)  Net  gain  from  sales  of  business 
property; 

(xiii)  Other  income; 

(xiv)  Total  income; 

(xv)  Percentage  of  stock  owned  by 
each  shareholder; 

(xvi)  Percentage  of  capital  ownership 
of  each  partner; 

(xvii)  End-of-year  code; 

(xviii)  Months  actively  operated; 

(xix)  Principal  industrial  activity 
code,  including  the  business 
description; 

(xx)  Total  nimiber  of  documents  and 
the  total  amount  reported  on  the  Form 
1096  transmitting  Forms  1099-MISC; 

(xxi)  Form  941  indicator  and  business 
address  on  Schedule  C;  and 

(xxii)  Consolidated  return  indicator. 

(b)(4)  and  (5)lReservedl.  For  further 
guidance,  see  §301.6103(j)(l)-l(b)(4) 
and  (5). 

(b)(6)(i)  Officers  or  employees  of  the 
Internal  Revenue  Service  will  disclose 
the  following  return  information  (but 
not  including  return  information 
described  in  section  6103(o)(2)) 
reflected  on  the  return  of  a  corporation 
with  respect  to  the  tax  imposed  by 
Chapter  1  to  officers  and  employees  of 
the  Bureau  of  the  Census  for  purposes 
of,  but  only  to  the  extent  necessary  in, 
developing  and  preparing,  as  authorized 
by  law,  the  Quarterly  Financial  Report — 

(A)  From  the  business  master  files  of 
the  Internal  Revenue  Service — 

(1)  Taxpayer  identity  information  (as 
defined  in  section  6103(b)(6)),  including 
parent  corporation  identity  information; 

(2)  Document  code; 
(J)  District  office  code; 

(4)  Consolidated  return  and  final 
return  indicators; 

(5)  Principal  industrial  activity  code; 


(6)  Partial  year  indicator; 

(7)  Annual  accounting  period; 

(8)  Gross  receipts  less  returns  and 
allowances;  and 

(9)  Total  assets. 

(b)(6)(i)(B)  and  (ii)lReservedl.  For 
further  guidance,  see  §301.6103(j)(l)- 
l(b)(6)(i)(B)  and  (ii). 

(iii)  Information  from  an  employment 
tax  return  disclosed  pursuant  to 
§301.6103(j)(l)-l(b)(2)(iii)(A),  (B),  (D), 
(I)  and  (J)  may  be  used  by  officers  and 
employees  of  the  Bureau  of  the  Census 
for  the  piupose  described  in  and  subject 
to  the  limitations  of  this  paragraph 
(b)(6). 

(c)  and  (d)  [Reserved].  For  further 
guidance,  see  §  301.6103(j)(l)-l(c)  and 
(d). 

(e)  Effective  date.  This  section  is 
applicable  to  the  Bureau  of  the  Census 
on  January  25, 1999  through  January  22, 
2002. 

Approved:  December  29,  1998. 
Robert  E.  Wenzel, 

Depu  ty  Commissioner  of  Internal  Revenue. 
Donald  C.  Lubick, 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  99-1284  Filed  1-22-99;  8:45  am] 

B4L1JNG  CODE  MSO-OI-P 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

31  CFR  Part  356 

[Department  of  ttte  Treasury  Circular,  Public 
Debt  Series  No.  1-93] 

Sale  and  Issue  of  Marketable  Boolt- 
Entry  Treasury  Bills,  Notes,  and  Bonds 

AGENCY:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the 
Treasury  ("Treasury"  or  "Department") 
is  issuing  in  final  form  an  amendment 
to  31  CFR  Part  356  (Uniform  Offering 
Circular  for  the  Sale  and  Issue  of 
Marketable  Book-Entry  Treasury  Bills, 
Notes,  and  Bonds).  This  amendment 
incorporates  certain  changes  in  the 
Department's  marketable  securities 
auction  program  that  have  been  made 
over  the  last  several  months.  The 
amendment  defines  the  term  "bid-to- 
cover  ratio"  and  adds  the  term  to  the 
listing  of  information  that  the 
Department  provides  in  its  official 
auction  results  announcements.  The 
amendment  also  updates  an  example  of 
the  proration  of  auction  awards  and  the 
sample  offering  announcements  to 
reflect  the  change  in  minimimi  bid 
amounts  to  $1,000  for  all  marketable 
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Treasury  securities  auctions.  The 
amendment  replaces  the  example  of  a  3- 
year  note  with  a  5-year  note  in  the 
sample  highlights  of  the  quarterly 
financing  offering  announcement. 
Further,  the  amendment  makes  various 
revisions  to  reflect  the  expansion  of 
uniform  or  single-price  auctions  to  all 
marketable  Treasury  securities.  Finally, 
this  amendment  makes  minor,  unrelated 
technical  corrections  by  restating  terms 
in  several  equations  in  Appendix  B. 
EFFECTIVE  DATE:  January  25,  1999. 
ADDRESSES:  This  final  rule  is  available 
for  downloading  from  the  Bureau  of  the 
Public  Debt's  Internet  site  at  the 
following  address: 
www.publicdebt.treas.gov.  It  is  also 
available  for  public  inspection  and 
copying  at  the  Treasury  Department 
Library,  FOIA  Collection,  Room  5030, 
Main  Treasury  Building,  1500 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.,  20220.  Persons 
wishing  to  visit  the  library  should  call 
(202)  622-0990  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kerry  Lanham  (Acting  Director),  Chuck 
Andreatta  or  Kurt  Eidemiller  (Senior 
Financial  Advisors),  Department  of  the 
Treasury,  Bureau  of  the  Public  Debt, 
Government  Securities  Regulations 
Staff,  (202)  219-3632. 
SUPPLEMENTARY  INFORMATION:  31  CFR 
Part  356,  also  referred  to  as  the  uniform 
offering  circular,  sets  out  the  terms  and 
conditions  for  the  sale  and  issuance  by 
the  Department  of  the  Treasury  to  the 
pubhc  of  marketable  Treasury  bills, 
notes,  and  bonds.  The  uniform  offering 
circular,  in  conjunction  with  offering 
announcements,  represents  a 
comprehensive  statement  of  those  terms 
and  conditions. '  This  final  amendment 
provides  for  several  changes  to  the 
uniform  offering  circular.  It  adds  a 
definition  of  the  term  "bid-to-cover 
ratio"  in  §  356.2  and  revises  §  356.23  by 
incorporating  the  term  in  the  list  of 
information  included  in  auction  results 
press  releases;  reflects  in  §  356.21  and 
Exhibit  A  the  changes  to  $1,000 
minimum  bid  amounts  for  all 
marketable  Treasury  securities  auctions; 
replaces  in  Exhibit  A  the  example  of  a 
3-year  note  with  a  5-year  note  in  the 
sample  highlights  of  the  quarterly 
financing  offering  announcement; 
modifies  the  definition  of 
"noncompetitive  bid"  in  §  356.2  and 
revises  §§  356.20  and  356.23  and 
Exhibit  A  to  reflect  the  Department's 
expansion  of  single-price  auctions  to  all 
marketable  Treasury  securities  auctions; 


and  makes  several  minor,  unrelated 
technical  corrections  in  the  equations 
provided  in  Appendix  B. 

After  the  conclusion  of  a  marketable 
Treasury  security  auction,  the 
Department  makes  an  official 
announcement  of  the  auction  results 
through  a  press  release.  On  June  1, 1998, 
the  Department  began  providing  the 
"bid-to-cover  ratio"  in  all  of  its  auction 
results  press  releases.  This  is  the  ratio 
of  the  total  par  amount  of  competitive 
and  noncompetitive  bids  by  the  public 
divided  by  the  total  par  amount  of  the 
securities  awarded  to  the  public.  The 
press  and  some  market  participants  use 
this  figure  as  an  indicator  of  the  bidding 
interest  and,  therefore,  the  "success"  of 
the  auction. 

The  number  is  carried  to  two  decimal 
places,  using  normal  rounding.  For 
example,  if  the  total  amount  bid  by  the 
public  2  is  $24.985561  billion,  and  the 
amount  awarded  to  the  public  is 
$10.013049  billion,  the  bid-to-cover 
ratio  is  24.985561/10.013049  =  2.495.  or 
2.50. 

By  providing  the  bid-to-cover  ratio  on 
the  press  release,  the  Department  hopes 
to  speed  up  the  dissemination  of 
auction  results  information  to  the 
market.  This  procedural  change, 
however,  should  not  be  viewed  as  an 
endorsement  by  the  Department  of  the 
bid-to-cover  ratio  as  an  analytical 
method  that  is  superior  to  other 
methods  for  analyzing  the  results  of  a 
marketable  Treasury  security  auction. 

Accordingly,  §  356.2  of  the  uniform 
offering  circular  is  amended  by  adding 
the  definition  of  the  term  "bid-to-cover 
ratio."  In  addition,  §  356.23  is 
reformatted  and  revised  by  adding  the 
bid-to-cover  ratio  to  the  listing  of 
information  that  the  Department 
provides  on  the  auction  results  press 
releases. 

This  final  amendment  also  revises 
relevant  sections  of  the  uniform  offering 
circular  to  reflect  the  Department's 
decision  to  reduce  the  minimum  bid 
amounts  (and  minimum  to  hold 
amounts)  to  $1,000  for  all  marketable 
Treasury  securities  auctions.  All 
Treasury  bills,  notes,  and  bonds  are  now 
issued  and  transferred  in  increments  of 
$1,000.  As  announced  at  the  August 
1998  quarterly  refunding  press 
conference,  this  reduction  in  the 
minimum  amounts  "puts  Treasury  bills 
and  short-term  notes  within  the  reach  of 
small  investors."  Prior  to  this.  Treasury 
bills  had  minimum  bid  amounts  of 


'  The  uniform  offering  circular  was  published  as 
a  final  rule  on  January  5. 1993  (58  FR  412).  The 
circular,  as  amended,  is  codified  at  31  CFR  Part  356. 


^  For  the  calculation  of  the  bid-to-cover  ratio,  the 
amount  bid  by  and  awarded  to  the  public  excludes 
any  bids  or  awards  for  accounts  of  foreign  and 
international  monetary  authorities  at  Federal 
Reserve  Banks  or  for  the  account  of  the  Federal 
Reserve  Banks. 


$10,000,  and  Treasury  notes  with 
maturities  of  four  years  or  less  required 
minimum  bid  amounts  of  $5,000.  Notes 
with  longer  maturities  and  30-year 
bonds  have  for  a  long  time  been 
available  in  $1,000  minimum  purchase 
amounts.  Accordingly,  an  example 
describing  the  Department's  proration  of 
certain  auction  awards  in  §  356.21  and 
the  highlights  of  the  sample  offering 
announcements  listed  in  Exhibit  A  are 
revised  to  reflect  this  change. 

In  addition,  the  highlights  of  the 
sample  quarterly  financing  offering 
announcement,  in  Exhibit  A,  are 
updated  to  reflect  the  Department's 
decision  to  issue  5-year  notes  quarterly, 
instead  of  monthly,  while  discontinuing 
the  issuance  of  3-year  notes  as 
announced  at  the  quarterly  refunding 
press  conference  in  May  1998. 

The  Department  announced  at  its 
November  1998  quarterly  refunding 
press  conference  on  October  28.  1998 
that,  effective  November  2,  1998  all 
future  auctions  of  marketable  Treasury 
securities  will  use  the  uniform  or  single- 
price  auction  method.  Previously, 
Treasury  bills  and  certain  Treasury 
notes  and  bonds  had  been  auctioned 
using  a  multiple-price  auction  method. 
As  announced  at  this  quarterly 
refimding  press  conference,  the 
Department  believes  "that  using 
uniform-price  auctions  will  promote 
improved  efficiency  in  the  markets,  and 
will  reduce  the  costs  of  financing  the 
Federal  debt."  Accordingly,  the  existing 
definition  of  "noncompetitive  bid"  in 
§  356.2  is  revised  and  respective  356.20 
and  356.23  and  the  sample  offering 
announcements,  in  Exhibit  A,  have  been 
modified  to  reflect  this  change.  The 
uniform  offering  circular,  however,  will 
continue  to  difine  and  describe 
multiple-price  auctions  as  it  has 
historically  done,  although  this  method 
is  not  currently  used.  Finally,  this 
amendment  also  makes  several 
unrelated  emd  minor  technical 
corrections  in  the  equations  of 
Appendix  B. 

Procedural  Requirements 

This  final  rule  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  pursuant  to  Executive  Order 
12866.  Because  this  rule  relates  to 
public  contracts  and  procedures  for 
United  States  securities,  the  notice, 
public  comment,  and  delayed  effective 
date  provisions  of  the  Administrative 
Procedure  Act  are  inapplicable, 
pursuant  to  5  U.S.C.  553(a)(2).  As  no 
notice  of  proposed  rulemaking  is 
required,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601. 
et  seq.)  do  not  apply,  '''here  is  no  new 
collection  of  information  contained  in 
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this  final  rule,  arid,  therefore,  the 
Paperwork  Redi  iction  Act  does  not 
apply.  The  colk  ctions  of  information  of 
31  CFR  Part  356  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  und  er  §  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  I  5]  under  control 
number  1535-0  112.  Under  this  Act,  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  i  equired  to  respond  to. 


a  collection  of  i 
displays  a  valid 

List  of  Subjects 

Bonds,  Federal 
Government  sequrities 


aformation  unless  it 
0MB  control  number. 

n  31  CFR  Part  356 


Dated:  January    2.  1999. 
Donald  V.  Hannntnd, 

Fiscal  Assistant 


reasoi  s 
CIR 


For  the 
preamble,  31 
Subchapter  B, 
follows: 


Reserve  System, 
Securities. 


S(  'cretary. 

set  forth  in  the 
Chapter  II, 
356,  is  amended  as 


Pirt 


PART  35e-SAiE  AND  ISSUE  OF 
MARKETABLE  0OOK-ENTRY 
TREASURY  BILLS,  NOTES,  AND 
BONDS  (DEPARTMENT  OF  THE 
TREASURY  CIRCULAR,  PUBLIC  DEBT 
SERIES  NO.  1-i3) 


authorjty  citation  for  part  356 
as  follows: 


read 


l.The 
continues  to 

Authority:  5  U.J.C.  301;  31  U.S.C  3102,  et 
seq.,  12  U.S.C.  39: 

2.  Section  35f 
adding  in  alpha  >etical 
definition  of  "B 
revising  the  defibiition 
"Noncompetitiv  e 
follows 


.2  is  amended  by 

order  the 
d-to-cover  ratio"  and  by 
of 
bid"  to  read  as 


§356.2    D«f  initio  IS. 

***** 

Bid-to-cover  r  itio  means  the  total  par 
amount  of  secuif  ties  bid  for  by  the 
public  divided  Ijy  the  total  par  amount 
of  seciuities  awirded  to  the  public.  The 
bid-to-cover  ratip  excludes  any  bids  or 
awards  for  accosts  of  foreign  and 
international  monetary  authorities  at 
Federal  Reservei Banks  and  for  the 
account  of  the  Federal  Reserve  Banks. 
*        *        *       I  *        * 

Noncompetitfire  bid  means,  for  a 
single-price  auction,  a  bid  to  purchase 
securities  at  theliighest  yield  or 
discount  rate  of  awards  to  competitive 
bidders.  For  a  m  ultiple-price  auction,  a 
noncompetitive  bid  means  a  bid  to 
purchase  securi  ies  at  the  weighted 
average  yield  or  discount  rate  of  awards 
to  competitive  t  idders. 


3.  Section  35f 
revising  paragra  ph 


20  is  amended  by 
(b)  to  read  as  follows: 


§  356.20    Determination  of  auction  awards. 

***** 

(b)  Determining  the  interest  rate  for 
new  note  and  bond  issues.  The  interest 
rate  established  as  a  result  of  the  auction 
will  be  set  at  a  1/8  of  one  percent 
increment.  For  single-price  auctions,  the 
interest  rate  established  produces  the 
price  closest  to,  but  not  above,  par  when 
evaluated  at  the  yield  awarded  to 
successful  competitive  bidders.  For 
multiple-price  auctions,  the  interest  rate 
established  produces  the  price  closest 
to,  but  not  above,  par  when  evaluated  at 
the  weighted-average  yield  of  awards  to 
successful  competitive  bidders. 
***** 

4.  Section  356.21  is  amended  by 
revising  the  last  three  sentences  in 
paragraph  (a)  to  read  as  follows: 

§  356.21    Proration  of  awards. 

(a)  Awards  to  submitters.  *   *   •  For 
example.  Treasury  bills  may  be  issued 
with  a  minimum  to  hold  of  $1,000  and 
multiples  of  $1,000.  Where  an  $18,000 
bid  is  accepted  at  the  high  discount  rate, 
and  the  percent  awarded  at  the  high 
discount  rate  is  88%,  the  award  to  that 
bidder  will  be  $16,000,  representing  an 
upward  adjustment  from  $15,840 
($18,000  X  .88)  to  an  appropriate 
multiple  to  hold.  If  tenders  at  the 
highest  accepted  discount  rate  are 
prorated  at,  for  example,  a  rate  of  4%, 
the  award  for  a  $10,000  bid  will  be 
$1,000,  instead  of  $400,  in  order  to  meet 
the  minimum  to  hold  for  a  bill  issue. 
***** 

5.  Section  356.23  is  revised  to  read  as 
follows: 

§  356.23    Announcing  auction  results. 

(a)  After  the  conclusion  of  the 
auction,  the  Department  will  make  an 
official  announcement  of  the  auction 
results  through  a  press  release. 

(b)  The  press  release  will  include 
such  information  as: 

(1)  The  amounts  of  bids  recognized 
and  accepted; 

(2)  The  range  of  accepted  yields  or 
discount  rates; 

(3)  The  proration  percentage; 

(4)  The  interest  rate  for  a  note  or 
bond; 

(5)  A  breakdown  of  the  amounts  of 
noncompetitive  and  competitive  bids 
recognized  and  accepted  from  the 
public; 

(6)  The  amounts  recognized  and 
accepted  from  the  Federal  Reserve 
Banks  for  their  own  account  and  for 
foreign  and  international  monetary 
authorities; 

(7)  The  minimum  par  amount 
required  to  strip  a  note  or  bond; 

(8)  The  bid-to-cover  ratio;  and 


(9)  other  information  that  the 
Department  may  decide  to  include. 

Appendix  B  to  Part  356 — [Amended] 

6.  In  Appendix  B  to  Part  356,  section 
II,  paragraph  F  is  amended  by  replacing 
the  term  Vn  (v  with  subscript  n) 
throughout  the  paragraph  with  the  term 
V"  (v  with  superscript  n  or,  alternatively, 
V  to  the  nth  power). 

7.  In  Appendix  B  to  Part  356,  section 
V,  paragraph  A  is  amended  by  revising 
the  first  equation  under  the  resolution  to 
read  as  follows: 


V.  Computation  of  Purchase  Price,  Discount 
Rate,  and  Investment  Rate  (Coupon- 
Equivalent  Yield)  for  Treasury  Bills 

A.  Conversion  of  the  discount  rate  to  a 
purchase  price  for  Treasury  bills  of  all 
maturities: 

***** 

Resolution: 

P=100  ((1— dr)/360] 

***** 

8.  Exhibit  A  to  Part  356  is  eunended 
by  revising  Sections  I  through  III  to  read 
as  follows: 

Exhibit  A  to  Part  356 — Sample 
Announcements  of  Treasury  Offerings  to  the 
Public 


L  Treasury  Quarterly  Financing 
Announcement 

For  release  when  authorized  at  press 

conference  February  5,  20XX 
Contact:  Office  of  Financing,  202/XXX- 

XXXX 

Treasury  February  Quarterly  Financing 

The  Treasury  will  auction  $16,000  million 
of  5-year  notes,  $12,000  million  of  10-year 
notes,  and  $10,000  million  of  30-year  bonds 
to  refund  $26,996  million  of  publicly-held 
securities  maturing  February  15,  20XX,  and 
to  raise  alraut  $11,004  million  of  new  cash. 

In  addition  to  the  public  holdings. 
Government  accounts  and  Federal  Reserve 
Banks,  for  their  own  accounts,  hold  $1,795 
million  of  the  maturing  securities,  which 
may  be  refunded  by  issuing  additional 
amounts  of  the  new  securities. 

The  maturing  securities  held  by  the  public 
include  $1,654  million  held  by  Federal 
Reserve  Banks  as  agents  for  foreign  and 
international  monetary  authorities.  Amounts 
bid  for  these  accounts  by  Federal  Reserve 
Banks  will  he  added  to  the  offering. 

All  of  the  auctions  lieing  announced  today 
will  be  conducted  in  the  single-price  auction 
format.  All  competitive  and  noncompetitive 
awards  will  be  at  the  highest  yield  of 
accepted  competitive  tenders. 

The  5-year  and  10-year  notes  and  the  30- 
year  bond  being  offered  today  are  eligible  for 
the  STRIPS  program. 

Tenders  will  be  received  at  Federal  Reserve 
Banks  and  Branches  and  at  the  Bureau  of  the 
Public  Debt,  Washington,  D.C.  This  offering 
of  Treasury  securities  is  governed  by  the 
terms  and  conditions  set  forth  in  the  Uniform 
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Offering  Circular  for  the  Sale  and  Issue  of 
Marketable  Book-Entry  Treasury  Bills,  Notes, 
and  Bonds  (31  CFR  Part  356,  as  amended). 


Details  about  the  notes  and  bond  are  given 
in  the  attached  offering  highlights. 
Attachment 


Highlights  of  Treasury  Offerings  to  the  Public 

[February  20XX  Quarterly  FinarKing] 


Offering  Amount 

Description  of  Offering: 

Term  and  type  of  security 

Series  

CUSIP  numljef 

Auction  date 

Issue  date 

Dated  date  - 

Maturity  date  

Interest  rate 

Yield 

Interest  payment  dates  

Minimum    bid    amount    and 

multiples. 
Accrued  Interest  payable  by 

investor. 

Premium  or  discount 

strips  Infornration: 

Minimum  amount  required  .... 

Corpus  CUSIP  number  

Due  dates  and  CUSIP  num- 

tsers  for  additional  TINTs. 


$16,000  million 

5-year  notes 

U-20XX  

dl2827XX  X  

February  11.  20XX 

February  18,  20XX 

February  15.  20XX 

February  15,  20XX 

Determined  based  on  ttie  highest 
accepted  competitive  t)id. 

Determined  at  auction 

August  15  and  Fetxuary  15 

$1,000  

Determined  at  auction 

Determined  at  auction 

Determined  at  auction 

912820XX  X 

Not  applicatsle  


$12,000  million 

10-year  notes  

B-20XX  

912827XX  X  

February  12,  20XX 

February  18.  20XX 

February  15,  20XX 

February  15,  20XX 

Determined  based  on  the  highest 
accepted  competitive  bid. 

Determined  at  auction 

August  1 5  and  Fetxuary  1 5 

$1,000  

Determined  at  auction 

Determined  at  auction 

Determined  at  auction ., 

912820XX  X  

Not  applicable  


$10,000  million. 

30  year  bonds. 

Bonds  of  Fetxuary  20XX. 

912810XX  X. 

February  13.  20XX. 

February  18,  20XX. 

February  15,  20XX. 

February  15,  20XX. 

Determined  based  on  the  highest 

accepted  competitive  bid. 
Determined  at  auction. 
August  15  and  Fetjruary  15. 
$1,000. 

Determined  at  auction. 

Determined  at  auction. 

Determined  at  auction. 

9128G3XX  X. 

February  15.  20XX— 912833  XX  X. 


The  following  rules  apply  to  all  securities  men- 
tioned above: 
Submission  of  Bids: 

Noncompetitive  bids  

Competitive  bids  

Maxinrxjm  Recognized  Bid  at  a  Single  Yield  

Maximum  Award  

Receipt  of  Tenders: 

Noncompetitive  tenders  

Competitive  tenders 

Payment  Terms 


Accepted  in  full  up  to  $5,000,000  at  the  highest  accepted  yield. 

(1)  Must  be  expressed  as  a  yield  with  three  decimals  in  increments  of  .001%,  e.g.,  7.123%. 

(2)  Net  long  position  for  each  bidder  must  be  reported  when  the  sum  of  ttie  total  t)id  amount, 
at  all  yields,  and  the  net  long  position  is  $2  billion  or  greater. 

(3)  Net  long  position  must  be  determined  as  of  one  half-hour  prior  to  the  closing  time  for  re- 
ceipt of  competitive  tenders. 

35%  of  public  offering. 
35%  of  put)(ic  offering. 

Prior  to  12:00  noon  Eastem  Standard  time  on  auction  day. 

Prior  to  1:00  p.m.  Eastern  Standard  time  on  auction  day. 

By  ctiarge  to  a  funds  account  at  a  Federal  Reserve  Bank  on  issue  date,  or  payment  of  full  par 
amount  with  tender.  Treasury  Direct  customers  can  use  ttie  Pay  Direct  feature  wtwch  auttior- 
izes  a  charge  to  their  account  of  record  at  their  financial  institution  on  issue  date. 


U.  Treasury  Weekly  Bill  Announcement 

Embargoed  Until  2:30  p.m.  April  15,  20XX 
Contact:  Office  of  Financing.  20/XXX-XXXX 

Treasury  Offers  13-Week  and  26-Week  Bills 

The  Treasury  will  auction  two  series  of 
Treasury  bills  totaling  approximately  $16,000 
million,  to  refund  $13,469  million  of  publicly 
held  securities  maturing  November  19, 1998 
and  to  raise  about  $2,531  million  of  new 
cash. 

In  addition  to  the  public  holdings.  Federal 
Reserve  Banks  for  their  own  accounts  hold 
$7,442  million  of  the  maturing  bills,  which 


may  be  refunded  at  the  highest  discount  rate 
of  accepted  competitive  tenders.  Amounts 
issued  to  these  accounts  will  be  in  addition 
to  the  offering  amount. 

The  maturing  bills  held  by  the  public 
include  $1,991  million  held  by  Federal 
Reserve  Banks  as  agents  for  foreign  and 
international  monetary  authorities,  which 
may  be  refunded  within  the  offering  amount 
at  the  highest  discount  rate  of  accepted 
competitive  tenders.  Additional  amounts 
may  he  issued  for  such  accounts  if  the 
aggregate  amount  of  new  bids  exceeds  the 
aggregate  amount  of  maturing  bills. 


The  13-  and  26-week  bill  auctions  will  be 
conducted  in  the  single-price  auction  formal. 

Tenders  for  the  bills  will  be  received  at 
Federal  Reserve  Banks  and  Branches  and  at 
the  Bureau  of  the  fHiblic  Debt,  Washington, 
DC.  This  offering  of  Treasury  securities  is 
governed  by  the  terms  and  conditions  set 
forth  in  the  Uniform  Offering  Circular  for  the 
Sale  and  Issue  of  Marketable  Book-Entry 
Treasury  Bills.  Notes,  and  Bonds  (31  CFR 
Part  356,  as  arhended). 

Details  about  each  of  the  new  securities  are 
given  in  the  attached  offering  highlights. 
Attachment 


Highlights  of  Treasury  Offerings  of  Bills  To  be  Issued  April  24, 20XX 


Offering  Amount 

Description  of  Offering: 

Term  and  type  of  security 
CUSIP  number 


$8,000  million 

91 -day  bill 

912795  XXX 


$8,000  million. 

18;^-day  bill. 
912795  XX  X. 
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K  IGHLIGHTS  OF  TREASURY  OFFERINGS  OF  BILLS  TO  BE  ISSUED  APRIL  24,  20XX— Continued 


Auction  date  . 

Issue  date  .... 

Maturity  date 

Original  issue 

Currently  outsfanding 

Minimum  t>d  ^^lount  and  multiples 


jate 


April  21.  20XX 
April  24,  20XX 
July  24,  20XX  . 
July  25,  20XX  . 
$31,725  million 
$1,000  


April  21,  20XX. 
April  24,  20XX. 
October  23,  20XX. 
April  24,  20XX. 

$1,000 


The  following  rules  apply  to  all  securities  mentioned  above: 
Submission  of  Bida 

Noncompetitive  bids  , 


Competitive  bt41s 


Maximum  Recognijed  Bid  at  a  Single  Yield 
Maximum  Award: 
Receipt  of  Tenders} 

Norxx)mpetitivf  tenders 

Competitive  te^Klers 
Payment  Terms 


Accepted  in  full  up  to  $1,000,000  at  tfie  highest  discount  rate  of  ac- 
cepted competitive  bids. 

(1)  Must  be  expressed  as  a  discount  rate  with  three  decimals  in  incre- 
ments of  .005%.  e.g..  7.100%.  7.105%. 

(2)  Net  long  position  for  each  bidder  must  be  reported  when  tt>e  sum 
of  the  total  bid  amount,  at  all  discount  rates,  and  the  net  long  posi- 
tion is  $1  tMllion  or  greater. 

(3)  Net  long  position  must  t>e  detemiined  as  of  one  hatf-hour  prior  to 
the  closing  time  for  receipt  of  competitive  tenders. 

35%  of  public  offering 
35%  of  public  offering. 

Prior  to  12:00  noon  Eastem  Daylight  Saving  time  on  auction  day 
Prior  to  1:00  p.m.  Eastern  Daylight  Saving  time  on  auction  day 
By  charge  to  a  funds  account  at  a  Federal  Reserve  Bank  on  issue 
date,  or  payment  of  full  par  amount  with  tender.  Treasury  Direct  cus- 
tomers can  use  the  Pay  Direct  feature  which  auttx)rizes  a  charge  to 
their  account  of  record  at  their  financial  institution  on  issue  date. 


in.  Treasury  Cash 
Announcement 


Management  Bill 


Embargoed  until 

20XX 
Contact:  Office  of 


2:30 


p.m.  February  25, 
Binancing  202/XXX-XXXX 


Treasury  to  Auctio  i 
The  Treasury  wi 


$23,000  million  of 
management  bills 
20XX. 

Competitive  and 
will  be  received  at 
and  Branches.  Tenders 


Cash  Management  Bills 

1  auction  approximately 
15-day  Treasury  cash 
be  issued  March  3, 


noncompetitive  tenders 
Federal  Reserve  Banks 
will  not  be  accepted 


for  bills  to  be  maintained  on  the  book-entry 
records  of  the  Department  of  the  Treasury 
(Treasury  Direct).  Tenders  will  not  be 
received  at  the  Bureau  of  the  Public  Debt, 
Washington,  D.C. 

Additional  amounts  of  the  bills  may  be 
issued  to  Federal  Reserve  Banks  as  agents  for 
foreign  and  international  monetary 
authorities  at  the  highest  discount  rate  of 
accepted  competitive  tenders. 

The  45-day  cash  management  bill  will  be 
conducted  in  the  single-price  auction  format. 
All  competitive  and  noncompetitive  awards 
will  be  at  the  highest  discount  rate  of 
accepted  competitive  tenders. 


This  offering  of  Treasury  securities  is 
governed  by  the  terms  and  conditions  set 
forth  in  the  Uniform  Offering  Circular  for  the 
Sale  and  Issue  of  Marketable  Book-Entry 
Treasury  Bills,  Notes,  and  Bonds  (31  CFR 
Part  356,  as  amended). 

Note:  Competitive  bids  in  cash 
management  bill  auctions  must  be  expressed 
as  a  discount  rate  with  two  decimals,  e.g., 
7.10%. 

Details  about  the  new  security  are  given  in 
the  attached  offering  highlights. 
Attachment 


Highlights  of  Treasury  Offering  of  45-Day  Cash  Management  Bill 


Offering  Amount 
Description  of  Offeting: 

Term  and  typeof  security 

CUSIP  numbeil _ 

Auction  date  ..'. 

Issue  date  1 

Maturity  date  .j 

Original  Issue  ^te 

Currently  outstanding 

MIninrHjm  bid  afrwunt  and  multiples 
Submission  of  Bids: 

Noncompetitive  bids  

Competitive  \m^  


Maximum  Recognised  Bid  at  a  Single  Yiekj 
Maximum  Award 


$23,000  million. 

45-day  Cash  Management  Bill. 

912795  XX  X. 

February  27,  20XX. 

March  3,  20XX. 

April  17,  20XX. 

October  17,  20XX. 

$24,724  million. 

$1,000. 

Accepted  in  full  up  to  $1 ,000,000  at  the  highest  accepted  discount  rate. 

(1)  Must  be  expressed  as  a  discount  rate  with  two  decimals  in  increments  of  .01%,  e.g., 
7.12%. 

(2)  Net  long  position  for  each  bidder  must  be  reported  when  the  sum  of  the  total  bid  anrount, 
at  all  discount  rates,  and  the  net  long  position  is  $1  billion  or  greater. 

(3)  Net  long  position  must  be  determined  as  of  one  half-hour  prior  to  the  closing  time  for  re- 
ceipt of  competitive  tenders. 

35%  of  public  offering. 
35%  of  public  offering. 
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Highlights  of  Treasury  Offering  of  45-Day  Cash  Management  Bill— Continued 


Receipt  o(  Tenders: 

Noncompetitive  tenders 
Competitive  tenders 

Payment  Terms 


Prior  to  1 1 :00  a.m.  Eastern  Standard  time  on  auction  day. 
Prior  to  1 1 :30  a.m.  Eastern  Standard  tirne  on  auction  day. 

By  charge  to  a  funds  account  at  a  Federal  Reserve  Bank  on  issue  date,  or  payment  of  full  par 
amount  with  tender. 


(FR  Doc.  99-1441  Filed  1-22-99:  8:45  ami 

BILLING  CODE  4eiO-39-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  409. 410,  and  424 

[HCFA-1813-FC] 

RIN  0938-AH13 

Medicare  Program;  Coverage  of 
Ambulance  Services  and  Vehicle  and 
Staff  Requirements 

agency:  Health  Care  Financing 

Administration  (HCFA).  HHS. 

action:  Final  rule  with  comment  period. 

SUMMARY:  This  final  rule  with  conmient 
period  revises  and  updates  Medicare 
policy  concerning  ambulance  services. 
It  identifies  destinations  to  which 
ambulance  services  are  covered, 
establishes  requirements  for  the  vehicles 
and  staff  used  to  furnish  ambulance 
services,  and  clarifies  coverage  of 
nonemergency  ambulance  services  for 
Medicare  beneficiaries.  This  rule  also 
implements  section  4531(c)  of  the 
Balanced  Budget  Act  of  1997  concerning 
Medicare  coverage  for  paramedic 
interecept  services  in  rural 
communities. 

DATES:  Effective  Date:  These  regulations 
are  effective  on  February  24, 1999. 
Comment  Period:  We  will  consider 
comments  concerning  Medicare 
coverage  for  paramedic  intercept 
services  in  rural  areas  if  we  receive  the 
comments  at  the  appropriate  address,  as 
provided  below,  no  later  than  5  p.m.  on 
March  26, 1999. 

ADDRESSES:  Mail  written  comments  (an 
original  and  three  copies)  to  the 
following  address: 

Health  Care  Financing  Administration, 
Department  of  Health  and  Human 
Services,  Attention:  HCFA-1813-FC 
P.O.  Box  7517,  Baltimore,  MD  21207- 
0517. 

If  you  prefer,  you  may  deliver  your 
written  comments  (an  original  and  three 
copies)  to  one  of  the  following 
addresses: 


Room  443-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.  Washington,  DC  20201.  or 
Room  C5-14-03,  Central  Building.  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Comments  may  also  be  submitted 
electronically  to  the  following  e-mail 
address:  HCFA1813FC@hcfa.gov.  Fore- 
mail  comment  procedures,  see  the 
beginning  of  SUPPLEMENTARY 
INFORMATION.  For  further  information  on 
ordering  copies  of  the  Federal  Register 
containing  this  document  and  on 
electronic  access,  see  the  beginning  of 
SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Niemann.  (410)  786-4569  for 
issues  relating  to  payment  for  Paramedic 
Intercept  Services.  Margot  Blige,  (410) 
786-4642  for  all  other  issues. 
SUPPLEMENTARY  INFORMATION: 

E-mail,  Comments,  Availability  of 
Copies,  and  Electronic  Access 

E-mail  comments  must  include  the 
full  name,  postal  address,  and  affiliation 
(if  applicable)  of  the  sender  and  must  be 
submitted  to  the  referenced  address  to 
be  considered.  All  comments  must  be 
incorporated  in  the  e-mail  message 
because  we  may  not  be  able  to  access 
attachments. 

Because  of  staffing  and  resource 
limitations,  we  cannoi  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-1813-FC.  Comments  received 
timely  will  be  available  for  pubUc 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  443-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW..  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  box 
371954,  Pittsburgh,  PA  15250-79454. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 


512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  pubUc  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  datal>ase  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 
/www.access.gpo.gov/nara/.  by  using 
local  WAIS  client  software,  or  by  telnet 
to  swais.access.gpo.gov.  then  log  in  as 
guest  (no  password  required).  Dial-in 
users  should  use  communications 
software  and  modem  to  call  (202)  512- 
1661;  type  swais.  then  log  in  as  guest 
(no  password  required).  For  general 
information  about  GPO  Access,  contact 
the  GPO  Access  User  Support  Team  by 
sending  Internet  e-mail  to 
help@eids05.eids  gpo.gov;  by  faxing  to 
(202)  512-1262;  or  by  calling  (202)  512- 
1530  between  7  a.m.  and  5  p.m.  Eastern 
time,  Monday  through  Friday,  except  for 
Federal  holidays. 

L  Background 

A.  Statutory  Coverage  of  Ambulance 
Services 

Under  section  1861(s)(7)  of  the  Social 
Security  Act  (the  Act),  Medicare  Part  B 
(Supplementary  Medical  Insurance) 
covers  and  pays  for  ambulance  services, 
to  the  extent  prescribed  in  regulations, 
when  the  use  of  other  methods  of 
transportation  would  be 
contraindicated.  The  House  Ways  and 
Means  Committee  and  Senate  Finance 
Committee  Reports  that  accompanied 
the  1965  Social  Security  Amendments 
suggest  that  the  Congress  intended  that 
(1)  the  ambulance  benefit  cover 
transportation  services  only  if  other 
means  of  transportation  are 
contraindicated  by  the  beneficiary's 
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medical  conditic  n 
ambulance  service 
covered  unless 
not  available 
transportation  to 
furnishing  those 
(H.R.  Rep.  No.  2 
37.  and  S.  Rep 
Sess..  Pt  I,  43  (1^5)) 
indicate  that 
provided  from 
to  the  beneficiar' ' 
extended  care 


and  (2)  only 

to  local  facilities  be 


r^cessary  services  are 
in  which  case, 
the  nearest  facility 
services  is  covered 
3,  89th  Cong.,  1st  Sess. 
404,  89th  Cong.,  1st 
The  reports 
trai^sportation  may  also  be 
hospital  to  another, 
's  home,  or  to  an 


lociUy, 


^o. 


one . 


fai  :ility. 

B.  Current  Medic  are  Regulations  for 
Ambulance  Serv  ces 

Our  regulations  relating  to  ambulance 
services  are  located  at  42  CFR  Part  410, 
subpart  B.  Sectioo  410.10(i)  lists 
ambulance  services  as  one  of  the 
covered  medical  iand  other  health 
services  under  Medicare  Part  B. 
Ambulance  services  are  subject  to  basic 
conditions  and  limitations  set  forth  at 
§  410.12  and  to  s  }ecific  conditions  and 
limitations  inclu  led  at  §410.40. 

n.  Provisions  of  Jie  Proposed 
Regulations 

On  June  17, 19l97,  we  published  a 


proposed  rule  in 
62  FR  32715  that 


destination  requi^ 
proposed  to  cove 
the  United  States 
support  (BLS)  or  \ 


1  the  Federal  Register  at 
would  revise  and 
update  our  ambulance  regulations  at 
§410.40.  Specifi(fally,  we  proposed  to 
provide  coveragei  of  ambulance  services 
only  if  the  supplier  meets  the  proposed 
applicable  vehicle,  staff,  and  billing  and 
reporting  requireinents  and  proposed 
medical  necessity  and  origin  and 
jments.  We  also 
ambulance  services  in 
I  at  either  the  basic  life 
advanced  life  support 
(ALS)  level  of  seijvices.  Under  the 
proposed  rule,  w  $  would  base  coverage 
on  a  beneficiary'i  medical  condition  as 
described  by  the  International 
Classification  of  Diseases,  9th  revision, 
Chnical  Modification  (ICD-9-CM) 
diagnosis  codes;  mese  codes  would  be 
used  to  bill  for  ambulance  services.  In 
addition,  we  proposed  an  exception  to 
the  ALS/BLS  distinction  for  certain  non- 
Metropohtan  Statistical  Areas. 

We  also  proposed  to  provide  for  the 
coverage  of  nonepiergency 
transportation,  including  but  not  limited 
to  transportation  jfor  an  end-stage  renal 
disease  (ESRD)  beneficiary,  if  the 
ambulance  supplier  obtains  a  written 
physician's  orden  certifying  that  the 
beneficiary  be  transported  in  an 
ambulance  because  other  means  of 
transportation  ar#  contraindicated. 

Finally,  we  prcroosed  to  allow 
coverage  of  ambiuance  services  for 
ESRD  beneficiaries  to  the  nearest 
treatment  faciUty  rather  than  to  the 
nearest  hospital-based  facihty. 


m.  The  Balanced  Budget  Act  of  1997 

On  August  5,  1997,  after  we  had 
issued  the  ambulance  services  proposed 
rule,  the  Balanced  Budget  Act  of  1997 
(die  BBA),  Public  Law  105-33,  was 
enacted.  Section  4531(b)  of  the  BBA 
adds  a  new  section  1834(1)  to  the  Act, 
which  provides  for  the  establishment  of 
a  fee  schedule  for  payment  of 
ambulance  services  effective  January  1 , 
2000.  In  addition,  section  1834(1){1)  of 
the  Act  requires  that  the  fee  schedule  be 
developed  through  a  negotiated 
rulemaking  process.  Section 
1834(1)(20(B)  of  the  Act  provides  that,  in 
establishing  the  fee  schedule,  the 
Secretary  must  establish  definitions  for 
ambulance  services  that  link  payments 
to  the  types  of  services  furnished. 

As  noted  above,  one  of  the  provisions 
of  the  June  17,  1997  proposed  rule 
would  have  defined  ambulance  services 
as  either  ALS  or  BLS  services  and 
linked  the  Medicare  payment  to  the  type 
of  service  (ALS  or  BLS)  required  by  the 
beneficiary's  condition.  Under  section 
1834(1)  of  the  Act,  this  type  of  service 
definition  and  resulting  payment  is 
required  to  be  a  part  of  the  negotiated 
rulemaking.  Therefore,  we  are  deferring 
any  final  action  on  those  provisions  of 
the  proposed  rule.  We  will  reopen  the 
discussion  of  the  definition  of 
ambulance  services  and  the  appropriate 
payment  as  a  part  of  the  negotiated 
rulemaking  process.  We  note,  however, 
that  our  current  policy,  as  stated  in 
section  5116  of  the  Medicare  Carriers 
Manual  (MCM),  which  provides  for  the 
payment  of  two  separate  reasonable 
charge  rates  for  ambulance  services,  one 
for  BLS  level  of  ambulance  service  and 
one  for  ALS  level  of  service,  remains 
appUcable.  In  general,  the  ALS 
reasonable  charge  may  be  used  as  a 
basis  for  payment  when  an  ALS  level  of 
ambulance  service  is  provided. 
However,  as  stated  in  MCM  section 
5116.1,  there  may  be  instances  when  the 
supplier  exhibits  a  pattern  of 
uneconomical  care  such  as  repeated  use 
of  ALS  ambulances  in  situations  in 
which  it  should  have  known  that  the 
less  expensive  BLS  ambulance  was 
available  and  that  its  use  would  have 
been  medically  appropriate.  While  we 
allow  higher  payments  for  the  ALS 
services,  the  carrier  is  responsible  for 
evaluating  the  appropriate  level  of 
service  for  each  claim. 

In  addition  to  providing  for  a  fee 
schedule  for  ambulance  services, 
section  4531(c)  of  the  BBA  authorizes 
the  Secretary  to  include  coverage  of  ALS 
services  provided  by  a  paramedic 
intercept  service  provider  in  a  rural  area 
if  certain  conditions  are  met.  We  are 
implementing  this  provision  in  this 


final  rule  with  comment  period.  We 
discuss,  in  detail,  this  provision  and  the 
changes  to  the  regulations  necessary  to 
implement  it,  in  section  V  of  this 
preamble. 

rv.  Analysis  of,  and  Responses  to, 
Public  Comments 

In  response  to  our  proposed 
regulation  published  on  June  17,  1997, 
we  received  2,270  comments  from 
ambulance  service  suppliers,  emergency 
medical  service  personnel,  ambulance 
associations,  health  care  providers, 
Medicare  contractors,  and  private 
citizens.  As  noted  above,  because  we  are 
not  proceeding  in  this  final  rule  with 
the  proposed  provisions  related  to 
basing  coverage  and  payment  of 
ambulance  service  on  the  level  of 
medically  necessary  services,  we  are  not 
responding  to  the  comments  we 
received  concerning  that  proposal, 
including  the  use  of  ICD-9-CM 
diagnosis  codes  to  determine  medical 
necessity  and  the  proposed  exception  to 
this  policy  for  ALS  services  furnished  in 
areas  that  are  not  part  of  a  Metropolitan 
Statistical  Area.  We  not  that  the  vast 
majority  of  the  comments  concerned  the 
definition  of  services  as  ALS  or  BLS. 
The  remaining  comments  and  our 
responses  are  set  forth  below. 

A.  Medicare  Coverage  of  Ambulance 
Services — Basic  Rule 

In  the  proposed  rule,  we  clarified  in 
§  410.40(a)  the  circumstances  under 
which  an  ambulance  service  is  paid 
under  Medicare  Part  B  as  opposed  to 
Medicare  Part  A.  We  received  one 
comment  on  this  proposal. 

Comment:  A  supplier  conmiented  that 
the  proposed  regulations  are  unclear  on 
two  points.  First,  they  do  not  indicate 
the  point  at  which  Part  A  begins  to 
cover  transportation  services  and 
whether  those  services  provided  before 
admission  to  the  hospital  are  covered 
imder  that  Part  or  only  those  provided 
during  the  patient's  hospital  stay. 
Second,  the  proposed  regulations  seem 
to  indicate  that  if  a  patient's  stay  in  the 
hospital  is  covered  by  Part  A,  the 
ambulance  service  provided  before 
admission  and  at  discharge  would  be 
part  of  the  Part  A  payment  and  could 
not  be  billed  imder  Part  B.  If  this  is  true, 
the  commenter  believed  that  this  is  a 
change  in  policy  that  would  destroy 
many  Part  B  ambiUance  services  and  be 
detrimental  to  hospitals. 

Response:  The  proposed  revisions  to 
the  regulations  were  made  merely  to 
clarify  and  restate  cvurent  policy  on  the 
scope  of  benefits  under  Parts  A  and  B 
of  Medicare,  not  to  make  any  change  in 
pohcy.  To  explain  the  policy  in  this 
area,  we  must  distinguish  between 
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ambulance  services,  which  are  covered 
under  Part  B,  and  transportation 
services,  which  are  covered  under  Part 
A.  The  movement  of  a  beneficiary  from 
his  or  her  home,  an  accident  scene,  or 
any  other  point  of  origin  to  the  nearest 
hospital,  critical  care  access  hospital 
(CAH)  (formally  known  as  a  rural 
primary  care  hospital  (RPCH)),  or 
skilled  nursing  facility  (SNF)  that  is 
capable  of  furnishing  the  required  level 
and  type  of  care  for  the  beneficiary's 
illness  or  injury  is  covered,  assuming 
medical  necessity  cuid  other  coverage 
criteria  are  met.  only  under  Part  B  as  an 
ambulance  service.  No  Part  A  coverage 
is  available  because,  at  the  time  the 
beneficiary  is  transported,  he  or  she  is 
not  an  inpatient  of  any  provider  paid 
under  Part  A  of  the  program.  The 
transfer  of  a  beneficiary  from  one 
provider  to  another  (for  example,  from 
an  acute  care  hospital  to  a  long-term 
care  hospital  or  to  an  SNF)  is  also  not 
covered  as  a  Part  A  provider  service 
because,  at  the  time  the  person  is  in 
transit,  he  or  she  is  not  a  patient  of 
either  provider.  This  service  may  be 
covered  under  Part  B. 

However,  once  a  beneficiary  has  been 
admitted  to  a  hospital.  CAH.or  SNF.  it 
may  be  necessary  to  transport  the 
beneficiary  to  another  hospital  or  other 
site  for  specialized  care.  In  this  instance, 
the  specialized  services  are  furnished 
under  arrangements  made  by  the 
hospital.  CAH.  or  SNF.  Following  that 
treatment,  the  beneficiary  is  returned  to 
the  hospital,  CAH.  or  SNF  to  complete 
the  inpatient  stay.  This  movement  of  the 
beneficiary  is  considered  "patient 
transportation"  and  is  covered  as  an 
inpatient  hospital  or  CAH  service  under 
Part  A  of  the  program  and  as  an  SNF 
service  when  the  SNF  is  furnishing  it  as 
a  covered  SNF  service,  and  Part  A 
payment  is  made  for  that  service. 
Because  the  service  is  covered  and 
payable  as  a  beneficiary  transportation 
service  under  Part  A,  the  service  cannot 
be  classified  and  paid  for  as  an 
ambulance  service  under  Part  B.  This  is 
not  a  change  from  current  policy,  but 
has  been  the  policy  since  the  inception 
of  the  Medicare  program.  In  order  to 
more  clearly  indicate  that  ambulance 
services  are  covered  under  Part  A  when 
the  beneficiary  is  an  inpatient  of  a 
hospital  or  CAH,  we  have  revised  the 
regulations  at  §  409.10  to  include  this 
service  as  a  covered  inpatient  hospital 
or  CAH  service.  We  have  also  revised 
§  409.20  to  include  it  as  a  SNF  covered 
service. 

We  note  that,  as  provided  in 
§§412.2(c)(5)(iii)(B)and 
413.40(c)(2)(iii)(B),  ambulance  services 
are  specifically  excluded  from  the 
preadmission  payment  window 


provisions  applicable  to  hospital 
inpatient  services.  That  is,  ambulance 
services  furnished  during  the  3  days 
before  the  day  of  a  beneficiary's 
admission  to  a  hospital  (or  1  day  for 
hospitals  excluded  from  the  prospective 
payment  system)  may  be  paid  under 
Part  B  and  are  not  considered  inpatient 
hospital  services. 

B.  Medical  Necessity 

Under  current  regulations,  Medicare 
covers  transportation  provided  by  an 
ambulance  if  the  beneficiary  must  be 
transported  by  an  ambulance  because 
other  means  of  transportation  are 
contraindicated.  In  the  June  1997 
proposed  rule  (62  FR  32719),  we 
proposed  that  if  a  beneficiary  is  "bed- 
confined,"  other  means  of 
transportation  would  be  presumed  to  be 
contraindicated.  We  also  proposed  that 
"bed-confined"  would  be  defined  as  the 
inability  to — 

•  Get  up  from  bed  without  assistance; 

•  Ambulate;  and 

•  Sit  in  a  chair,  including  a 
wheelchair. 

We  noted  that  we  used  this  term 
synonymously  with  the  terms 
"bedridden"  or  "stretcher-bound." 
However,  it  is  not  synonymous  with 
"bed  rest"  or  "nonambulatory." 

In  addition,  nonemergency 
transportation  would  be  covered  only  if, 
before  furnishing  the  service,  the 
ambulance  supplier  obtained  a 
physician's  written  order  certifying  that 
the  beneficiary  must  be  transported  in 
an  ambulance  because  other  means  of 
transportation  are  contraindicated 
(§  410.40(c)(2)).  The  physician's  order 
must  be  dated  no  more  than  60  days 
before  the  date  the  service  is  furnished. 
We  received  several  comments  on  these 
proposed  policies. 

Comment:  A  Medicare  carrier  and  a 
national  renal  association  supported  the 
definition  of  bed-confined  as  proposed. 
They  believed  that  the  definition 
ensures  that  ambulance  services  will  be 
provided  only  to  those  individuals  with 
the  greatest  need  and  the  most  severe 
physical  limitations. 

Response:  We  agree  with  the 
commenters.  Our  purpose  in  developing 
this  definition  was  to  identify  as  eligible 
for  covered  ambulance  services  only 
those  individuals  who  are  not  able  to  be 
up  and  out  of  bed  under  any  condition 
and  cannot  tolerate  other  methods  of 
transportation. 

Comment:  Three  commenters  stated 
that  the  definition  of  "bed-confined"  as 
proposed  is  too  restrictive  and  that  the 
policy  eliminates  transportation  for 
many  individuals  who  would  "in  reality 
have  no  other  way  of  obtaining  medical 
care." 


Response:  It  is  important  to  note  that 
the  Medicare  law  contains  no  provisions 
for  "transportation,"  but  rather  provides 
for  coverage  of  ambulance  services. 
Section  1861(s)(7)  of  the  Act  allows 
Medicare  coverage  of  ambulance 
services  only  when  the  use  of  other 
methods  of  transportation  is 
contraindicated  by  the  beneficiary's 
condition.  The  regulations  reflect  the 
intent  expressed  in  the  House  Ways  and 
Means  Committee  and  Senate  Finance 
Committee  reports  on  H.R.  6675,  the 
1965  Social  Security  Amendments  (H. 
Rep.  No.  213  at  page  36  and  S.  Rep.  No. 
404  at  page  43)  diat  ambulance 
transportation  be  covered  only  if  "*  *  * 
normal  transportation  would  endanger 
the  health  of  the  patient  •  *  *" 
Therefore,  a  patient  whose  condition 
permits  transport  in  any  type  of  vehicle 
other  than  an  ambulance  would  not 
qualify  for  ambulance  services  under 
Medicare  Part  B. 

Comment:  Seven  ambulance  suppliers 
stated  that  all  factors  relating  to  the 
beneficiary's  condition  should  be 
considered  in  evaluating  if  a  beneficiary 
has  met  the  medical  necessity  criteria 
for  ambulance  service.  That  is,  bed- 
confinement  should  not  be  the  sole 
criterion  used  in  determining  medical 
necessity  because  it  is  only  one  factor. 
The  commenters  suggested  that 
suppliers  should  provide 
documentation  on  why  the  beneficiary 
is  bed-confined. 

Response:  It  is  always  the 
responsibility  of  the  ambulance  supplier 
to  furnish  complete  and  accurate 
documentation  to  demonstrate  that  the 
ambulance  service  being  furnished 
meets  the  medical  necessity  criteria. 
The  fact  that  a  definition  of  bed- 
confined  has  been  adopted  does  not 
suggest  that  bed-confinement  is  the  sole 
determinant  of  medical  necessity  nor 
does  it  relieve  the  supplier  of  his  or  her 
responsibility  to  submit  adequate 
information  supporting  the  reason  for  a 
bed-confinement  determination. 

Comment:  Three  ambulance  suppliers 
disagreed  that  the  proposed  bed- 
confined  definition  should  be 
synonymous  with  "stretcher-bound." 
They  suggested  that  "stretcher-bound" 
refers  to  the  beneficiary  being  secured  to 
the  stretcher  and  not  specifically  to  the 
condition  of  the  beneficiary.  They  asked 
that  we  clarify  that  stretcher-bound  is 
not  a  synonym  for  "bed-confined." 

Response:  We  agree  with  the 
commenters  and  will  not  use  the  term 
"stretcher-bound"  in  describing  the 
medical  condition  of  the  beneficiary. 
We  proposed  a  definition  of  "bed- 
confined"  as  a  part  of  Our  proposal  to 
use  ICD-9-CM  medical  condition  codes. 
The  ICD-9-CM  list  set  forth  in  the 
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proposed  nile  included  the  diagnosis 
code  V49.8,  Olper  Specified  Problems 
Influencing  Hdalth  Status.  We  added  a 
definition  of  b<»d-confined  which  could 
be  used  in  con  unction  with  this  code. 
As  noted  abov(  f,  we  are  not  including 
the  proposed  n  ledical  necessity 
provision  base  1  on  lOD-Q-CM  codes  in 
this  final  rule.  However,  as  a  result  of 
comments,  as  well  as  past  questions,  we 
have  specified  certain  criteria  that  must 
be  met  in  order  for  ambulance  services 
to  be  covered.  In  accordance  with 
§  410.40(d),  noiiemergency  ambulance 
transportation  would  be  covered  if  the 
beneficiary  is  unable  to  get  up  from  bed 
without  assistance. 

Comment:  One  ambulance  supplier 
commented  thit  the  proposed  definition 
will  cause  undue  hardship  for  the 
beneficiary,  fai^iily,  physician,  and 
ambulance  suppUer  because  some 
beneficiaries  a|e  able  to  sit  in  a 
wheelchair  for  brief  periods  of  time,  but 
cannot  tolerate  a  wheelchair  for  the 
period  of  time  required  for  transport. 
Under  the  projiosed  definition, 
ambulance  traiisportation  furnished  to 
beneficiaries  sijich  as  these  would  not  be 
covered. 

Response:  If  there  are  circumstances 
associated  wiUi  the  beneficiary's 
condition  that  warrant  the  need  for 
ambulance  transportation,  the 
documentation  submitted  on  behalf  of 
that  beneficiary  should  reflect  the 
condition  and  (upport  the  need  for  the 
services.  That  documentation  will  then 
be  considered  by  the  carrier  in 
processing  the  claim. 

Comment:  Several  ambulance 
suppliers  and  a  national  ambulance 
association  coipmented  that  the 
proposed  defiiiition  of  "bed-confined" 
is  too  narrow  a^d  that  most 
beneficiaries  who  can  "technically  sit  in 
a  chair  or  wheelchair  momentarily"  or 
be  "restrained'  to  a  chair  or  wheelchair 
would  not  megt  the  definition  and 
would  therefoUe  be  denied  ambulance 
services.  They  also  expressed  the  belief 
that  the  definition  should  be  based  on 
the  condition  qf  the  beneficiary  at  the 
time  of  transport  rather  than  any  period 
before  or  after  the  transport.  One  of  the 
commenters  siiggested  that  it  is  not  safe 
to  transport  so|neone  in  a  wheelchair 
who  must  be  restrained  in  order  to 
travel.  To  ensuk«  that  the  definition 
allows  those  beneficiaries  who  are  bed- 
confined  to  reqeive  ambulance  benefits, 
commenters  suggested  the  following 
revisions  for  the  definition  of  "bed- 
confined": 

•  Add  the  p!  irase  "writhout 
assistance"  to  I  he  second  and  third 
criteria  of  the  droposed  definition. 

•  Add  the  p  uase  "*  *  *  the  inability 
to  ride  in  a  mo  /ing  vehicle  without 


being  restrained  to  that  chair"  to  the  last 
criterion. 

•  Revise  the  third  criterion  to  read 
"*  •  *  the  inability  to  sit  for  an 
extended  period  of  time  in  a  chair  or 
wheelchair,  without  restraint." 

•  The  phrase  "without  assistance" 
should  be  removed  from  the  first 
criterion  and  the  "and"  be  replaced 
with  "or"  so  that  if  any  one  of  the 
criteria  is  met,  the  beneficiary  would  be 
determined  to  be  "bed-confined." 

Response:  In  developing  the  proposed 
definition,  it  was  our  intent  to  describe 
clearly  individuals  who  are  completely 
confined  to  bed  and  unable  to  tolerate 
any  activity  out  of  bed.  We  recognize 
that  it  is  standard  and  accepted  medical 
practice  in  both  hospitals  and  nursing 
homes  to  take  steps  to  ensure  that 
beneficiaries  are  up  and  out  of  bed  as 
often  as  their  condition  permits.  Such 
beneficiaries  are  not  bed-confined.  It  is 
inciunbent  upon  health  care 
professionals  responsible  for  the  care  of 
individual  beneficiaries  to  determine 
what  is  safe  for  those  beneficiaries.  If  it 
is  determined  that  it  is  unsafe  for  a 
particular  beneficiary  to  be  umnonitored 
during  transport,  then  the 
dociunentation  submitted  for  that 
particular  transport  should  support  the 
need  for  ambulance  transportation.  That 
documentation  will  be  considered  by 
the  carrier  in  processing  the  claim. 

We  considered  whether  it  would  be 
appropriate  to  include  a  time-frame 
with  respect  to  the  "bed-confined" 
definition.  That  is,  adding  a  phrase  such 
as  "for  more  than  10  minutes"  to  the 
various  criteria.  Because  of  the  difficulty 
associated  with  obtaining  accurate 
information  related  to  how  long  an 
individual  may  have  been  out  of  bed  as 
well  as  the  difficulty  associated  with 
efforts  to  substantiate  such  information, 
we  determined  that  it  would  be 
inappropriate  to  employ  the  use  of 
absolute  terms  if  we  did  not  intend  to 
identify  a  means  by  which  a  time  factor 
could  be  measured. 

We  do  not  believe  it  is  necessary  to 
make  the  proposed  revisions  on  the 
basis  that  the  proposed  definition 
encompasses  the  variations  requested  by 
the  commenters.  We  will  however, 
revise  the  definition  to  clarify  that  all 
three  components  must  be  met  in  order 
for  the  patient  to  meet  the  requirements 
of  the  definition  of  "bed-confined". 

Comment:  A  national  ambulance 
association  stated  that  because  we  did 
not  define  "emergency"  and 
"nonemergency"  in  the  proposed  rule, 
ambulance  suppliers  will  not  know 
when  physician  certification  is  needed. 
The  association  does,  however,  support 
the  need  for  physician  certification,  in 
6D-day  intervals,  for  repetitive 


transports.  They  recommended  the 
following  definition  for  repetitive 
patients: 

"Multiple  scheduled  treatments  (for 
example,  dialysis  or  radiation  therapy 
treatments)  for  the  same  diagnosis  that 
requires  ambulance  transportation  over 
an  extended  period  of  time." 

Response:  The  applicable  definition 
that  we  use  to  define  emergency 
services  is  the  definition  set  forth  in 
section  1861(v)(l)(K)(ii)  of  the  act, 
which  defines  the  term  "bona  fide 
emergency  services."  This  definition 
provides  that  an  emergency  service  is 
one  that  is  provided  after  the  sudden 
onset  of  a  medical  condition 
manifesting  itself  by  acute  sysmptoms  of 
sufficient  severity  such  that  the  absence 
of  immediate  medical  attention  could 
reasonably  be  expected  to  result  in 
placing  the  benefici£iry's  health  in 
serious  jeopardy;  serious  impairment  to 
bodily  functions;  or  serious  dysfunction 
of  any  bodily  organ  or  part.  Any 
ambulance  transportation  service  that 
does  not  meet  these  criteria  would  be  a 
nonemergency  service.  This  would 
include  all  scheduled  transports 
(regardless  of  origin  and  destination),  as 
well  as  transports  to  SNFs  or  to  the 
beneficiary's  residence.  Medically 
necessary  transports  to  and  from 
dialysis  facilities  are  scheduled  and, 
therefore,  are  nonemergency  ambulance 
services. 

Comment:  Four  ambulance  suppliers 
commended  that  the  physician 
certification  requirement  should  not 
apply  to  beneficiaries  who  reside  at 
home  or  in  facilities  where  they  are  not 
directly  under  the  care  of  a  physician. 

Response:  We  agree  that  suppliers 
may  often  be  unable  to  obtain  the 
appropriate  physician  certificate  for 
these  patients  for  a  unscheduled 
transport.  We  will  revise  the  final 
regulations  to  provide  that  the  physician 
certification  will  be  required  for  these 
beneficiaries  for  scheduled,  repetitive 
transports  and  scheduled,  nonrepetitive 
transports  because  we  can  assume  that 
beneficiaries  who  are  scheduled  for 
medical  appointments  are  under  a 
physician's  care.  In  addition,  for 
beneficiaries  who  reside  in  a  faciUty  and 
are  under  a  physician's  care,  there 
should  be  little  difficulty  in  obtaining 
the  certificate  for  unscheduled 
transports.  For  nonemergency, 
unscheduled  transportation  of 
beneficiaries  residing  at  home  or  in 
facilities  were  they  are  not  under  the 
direct  care  of  a  physician,  the  physician 
certification  requirement  will  not  apply. 

Comment:  Several  commenters, 
including  an  Emergency  Medical 
Services  (EMS)  Director,  stated  that 
nonscheduled,  nonemergency  transports 
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should  be  judged  on  their  medical 
necessity  and  therefore  exempt  from  the 
bed-confined  requirement  and  that,  to 
avoid  unnecessary  delays,  it  would  be 
appropriate  to  obtain  the  physician 
certification  with  48  hours  after  the 
ambulance  service  was  furnished.  The 
commenters  do  support  use  of  a 
physician  certification  for  those  patients 
needing  repetitive  transports  to  receive 
specialized  services. 

Response:  After  considering  the 
arguments  and  observations  made  by 
commenters,  we  concluded  that  we 
should  proceed  with  our  proposal  to 
require  physician  certification  for  all 
nonemergency  transports,  both 
scheduled  and  unscheduled,  except  for 
the  revisions  discussed  in  the  previous 
response  to  comments  concerning 
beneficiaries  who  are  not  living  in  a 
facility  directly  under  a  physician's 
care.  Nonemergency  ambulance  service 
is  a  Medicare  service  furnished  to  a 
beneficiary  for  whom  a  physician  is 
responsible:  therefore,  the  physician  is 
responsible  for  the  medical  necessity 
determination.  The  physician 
certification  requirement  will  help  to 
ensure  that  the  claims  submitted  for 
ambulance  services  are  reasonable  and 
necessary,  because  other  methods  of 
transportation  are  contraindicated.  We 
believe  that  this  requirement  will  help 
to  avoid  Medicare  payment  for 
unnecessary  ambulance  services  that  are 
not  medically  necessary  even  though 
they  may  be  desirable  to  beneficiaries. 
However,  we  agree  with  the  commenters 
that,  to  avoid  unnecessary  delays,  for 
unscheduled  transports,  the  required 
docimientation  can  be  obtained  within 
48  hours  after  the  ambulance 
transportation  service  has  been 
furnished.  That  is,  it  is  not  necessary 
that  the  ambulance  suppliers  have  the 
physician  certification  in  hand  prior  to 
furnishing  the  service.  While  it  is 
reasonable  to  expect  that  an  ambulance 
supplier  could  obtain  pretransport 
physician  certification  for  routine, 
scheduled  trips,  it  is  less  reasonable  to 
impose  such  a  requirement  on 
unscheduled  transports.  Therefore,  we 
have  revised  the  final  regulations  to 
reflect  this  chtmge. 

Comment:  Two  ambulance  suppliers 
commented  that  physicians  are  unaware 
of  the  coverage  requirements  for 
ambulance  services  and  that  their 
decisions  to  request  ambulance  services 
may  be  based  on  "family  preference  or 
the  inability  to  safely  transport  the 
beneficiary  by  other  means  rather  than 
on  the  medical  necessity  requirement 
imposed  by  Medicare." 

Response:  Section  1861  (s)(7)  of  the 
Act  allows  for  Medicare  coverage  of 
ambulance  services  only  when  the  use 


of  other  methods  of  transportation  is 
contraindicated  by  the  beneficiary's 
condition.  If  the  ability  to  safely 
transport  the  beneficiary,  given  the 
beneficiary's  condition,  is  at  issue,  then 
the  supplier  may  obtain  from  the 
physician  the  necessary  documentation 
supporting  the  reason  for  the 
transportation.  If  the  decision  to  use 
ambulance  services  is  based  on  the 
convenience  of  the  beneficiary,  the 
beneficiary's  family,  the  beneficiary's 
physician,  or  some  other  element  of 
personal  preference.  Medicare  coverage 
is  not  available. 

To  facilitate  awareness  of  the 
Medicare  rules  as  they  relate  to  the 
ambulance  service  benefit,  ambulance 
suppliers  may  need  to  educate  the 
physician  (or  the  physician's  staff 
members)  when  making  arrangements 
for  the  ambulance  transportation  of  a 
beneficiary.  Suppliers  may  wish  to 
furnish  an  explanation  of  applicable 
medical  necessity  requirements  as  well 
as  requirements  for  physician 
certification  and  to  explain  that  the 
certification  statement  should  indicate 
that  the  ambulance  services  being 
requested  by  the  attending  physician  are 
medically  necessary. 

C.  Origins  and  Destinations 

In  the  proposed  rule,  we  added  a 
provision  that  allowed  coverage  of 
round-trip  eunbulance  transportation  for 
an  ESRD  beneficiary  living  at  home  to 
the  nearest  treatment  facility  capable  of 
furnishing  the  necessary  dialysis  service 
regardless  of  whether  the  dialysis 
facility  is  located  at  a  hospital.  We 
ciurently  cover  the  ambulance  services 
only  if  the  beneficiary  is  transported  to 
a  hospital-based  facility  for  dialysis. 

Comment:  Several  commenters, 
including  a  consortium  of  EMS 
Directors,  renal  associations,  and 
dialysis  facilities,  believed  that  the 
proposed  change  concerning 
transportation  to  the  nearest  dialysis 
facility  is  not  in  the  best  interest  of  the 
beneficiary  and  that  it  will  have  an 
impact  on  the  continuity  of  beneficiary 
care.  That  is,  beneficiaries  who  have 
been  receiving  dialysis  at  the  nearest 
hospital-based  treatment  facility  may 
now  be  forced  to  go  to  another,  closer 
nonhospital  treatment  facility.  The 
commenters  recommended  that  we 
allow  for  transport  to  the  nearest  facility 
where  there  is  an  "existing,  established 
beneficiary  care  relationship"  and  the 
facility  has  an  "available  bed." 

Response:  While  we  were  developing 
the  proposed  regulation,  concerns  were 
raised  by  representatives  of  the  renal 
community  that  the  current  policy  was 
detrimental  to  beneficiaries  with  ESRD 
because  it  forced  some  of  them  to  travel 


great  distances  to  a  hospital  for  dialysis 
when  the  same  services  were  available 
closer  to  their  homes.  In  response  to 
these  concerns,  we  proposed  to  allow 
coverage  of  ambulance  services  to  the 
nearest  appropriate  dialysis  faciUty. 
This  policy  is  consistent  with  our 
general  ambulance  policy,  set  forth  in 
section  2120.3.F  of  the  MCM,  for 
emergency  services  which,  in  general, 
limits  payment  for  otherwise  covered 
ambulance  transportation  services  to  the 
nearest  facility  capable  of  furnishing 
care. 

If  the  closest  dialysis  facility  is  not 
able  to  perform  the  type  of  treatment  the 
beneficiary  requires  or  is  unable  to 
accommodate  the  beneficiary  for 
another  reason,  for  example,  lack  of 
capacity,  then  Medicare  will  pay  for  the 
beneficiary  to  be  transported  to  the  more 
distant  facility.  It  is,  of  course,  the 
prerogative  of  the  beneficiary  to  choose 
the  facility  where  he  or  she  wishes  to  be 
treated.  If  the  beneficiary  decides  to  be 
transported  to  a  facility  farther  away, 
and  it  is  determined  that  the  nearer 
facility  was  capable  of  providing  the 
required  type  and  level  of  care. 
Medicare  payment  for  the  ambulance 
service  is  limited  to  the  amount  that 
would  have  been  paid  to  transport  the 
beneficiary  to  the  nearest  appropriate 
dialysis  facility. 

Comment:  Three  ambulance  suppliers 
commented  that  we  should  consider 
paying  for  other  forms  of  transportation 
for  ESRD  beneficiaries. 

Response:  As  noted  above,  the  only 
transportation  service  covered  by 
Mediceire  is  that  set  forth  at  section 
1861(s)(7)  of  the  Act.  That  section 
allows  Medicare  coverage  for  ambulance 
services  only  when  the  use  of  other 
methods  of  transportation  are 
contraindicated  by  the  beneficiary's 
condition.  We  believe  Congress  made  a 
distinction  between  "transportation  by 
ambulance"  and  "normal 
transportation."  We  believe  Congress 
intended,  by  this  distinction  that 
Medicare  coverage  be  limited  to 
ambulance  services  for  beneficiaries 
who  could  not  reach  care  any  other  way. 
Thus,  a  beneficiary  whose  condition 
permits  transfer  in  any  vehicle  other 
than  ambulance  would  not  qualify  for 
Medicare  Part  B  payment. 

Comment:  A  State  ambulance 
association  and  a  hospital-based 
ambulance  provider  commented  that  the 
proposed  change  for  ESRD  beneficiaries 
will  increase  the  number  of  transports 
and  the  incidence  of  fraud  and  abuse. 

Response:  The  proposed  change  in  the 
policy  for  ESRD  beneficiaries  does  not 
expand  the  coverage  of  transportation 
for  these  beneficiaries;  it  merely  changes 
the  allowable  destinations  for  dialysis 
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treatment.  We  c  included  the 
transporting  ES  ID  beneficiaries  from 
their  residence  o  the  nearest 
appropriate  dialysis  facility  to  receive 
medically  neces  sary  dialysis  services 
could  resuh  in  e  cost  savings  to  the 
Medicare  progr.  m  through  the 
substitution  of  shorter  trips  for 
unnecessarily  Ic  ng  trips  and,  in  some 
cases,  ambulanc  e  trips  to  distant 
hospital-based  icilities  to  obtain 
dialysis.  This  modification,  coupled 
with  the  60-day  physician  certification 
requirement  for  nonemergency, 
scheduled  ambi  lance  transports  and  the 
medical  necessi  y  determination, 
provides  limitations  that  should  prevent 
inappropriate  c(  iverage  of  ambulance 
services  furnish  sd  to  ESRD 
beneficiaries.  Therefore,  we  anticipate 
that  this  revisioi  i  to  the  Medicare 
ambulance  serv  ces  policy  will  not 
result  in  an  incr  eased  number  of 
transports  or  an  increase  in  the 
incidence  of  frai  id  and  abuse. 

Comment: Three  ambulance  suppliers 
commented  thai ,  in  order  to  decrease 
the  burden  on  1<  ical  emergency  rooms 
and  to  provide  r  lost  cost-effective 
service,  HCFA  should  consider 
expanding  the  a  lowable  destinations 
for  ambulances  ransportation  to 
include  physician's  offices,  urgent  care 
facihties,  and  frfestanding  radiological 
facilities.  In  support  of  this 
recommendatioB,  one  supplier 
indicated  that  the  Omnibus 
ReconciUation  /[ct  of  1980  (Public  Law 
96-499)  specifiqally  covered  ambulance 
transportation  t(|  freestanding 
radiological  facilities. 

Response:  Although  we  proposed  to 
allow  ESRD  benfeficiaries  residing  at 
home  to  receive  medically  necessary 
ambulance  transportation  to  the  nearest 
appropriate  dialy^sis  facility,  even  if  that 
facility  is  not  hobpital-based,  we  are  not 
proposing  to  extpnd  ambulance 
coverage  for  trar  sport  to  other  facilities 
or  for  other  populations  of  beneficiaries. 
In  making  our  di;cision  to  expand  the 
destination  sitesi  for  ESRD  beneficiaries, 
we  considered  the  fact  that  many 
beneficiaries  who  are  confined  to  home 
may  have  a  broaper  range  of  needs  on 
a  routine  basis,  ^uch  as  visits  to  the 
physician,  for  which  they  might  wish  to 
have  ambulance  transportation  could  be 
available.  Howe  r^er,  an  expansion  of  this 
type  would  be  difficult  to  monitor  to 
ensure  that  the  ambulance  services 
benefit  was  being  used  only  for 
medically  necessary  transportation 
where  all  other  fieans  of  transportation 
were  unacceptal^le.  Without  built-in 
limitations  (for  Example,  routinely 
requiring  the  usf  of  physician 
certifications)  aiid  extensive  rules  for 
determining  when  the  need  for  medical 


services  justifies  coverage  of  ambulance 
transportation,  the  ambulance  services 
benefit  could  easily  become  a  benefit  for 
general  transportation  services,  which 
would  be  inconsistent  with 
Congressional  intent  and  program 
history. 

It  is  also  important  to  note  that, 
generally.  Medicare  does  not  provide 
coverage  for  eunbulance  transportation 
to  a  physician's  office,  for  example, 
transportation  to  a  physician's  office  for 
a  follow-up  visit  with  an  attending 
physician.  There  are  two  exceptions  to 
this  rule.  First,  under  Medicare  Fart  A, 
we  cover  ambulance  transportation  of 
hospital  or  SNF  inpatients  to  the  nearest 
appropriate  treatment  facility  including 
a  physician's  office  to  obtain  medically 
necessary  diagnostic  or  therapeutic 
services  not  available  at  the  institution 
where  the  beneficiary  is  an  inpatient. 
This  exception  may  be  applied  only  if 
the  services  cannot  reasonably  be 
brought  to  the  beneficiary  or  the  cost  of 
transporting  the  beneficiary  is  less  than 
the  cost  of  bringing  the  services  to  the 
beneficiary.  Second,  if  while 
transporting  a  beneficiary  to  a  hospital, 
the  ambulance  stops  at  a  physician's 
office  because  of  the  beneficiary's  dire 
need  for  professional  attention,  and, 
immediately  thereafter,  the  ambulance 
continues  to  the  hospital.  Medicare 
coverage  may  be  available. 

The  House  Report  of  the  Committee 
on  the  Budget  that  accompanied  Public 
Law  96-499  did  recommend  that  we 
consider  including  coverage  of  round- 
trip  ambulance  transportation  for 
beneficiaries  in  SNFs  or  confined  to 
their  homes  to  obtain  medically 
necessary  radiological  services 
furnished  in  a  nonhospital  setting. 
However,  the  suggestion  to  provide 
coverage  for  round-trip  ambulance 
transportation  services  to  ft'eestanding 
radiological  facilities  was  not  included 
in  the  final  provisions  of  the  law. 

D.  Requirements  for  Ambulance 
Suppliers 

1.  Vehicles 

We  proposed  that  any  vehicle  used  as 
an  ambulance  must  be  designed  and 
equipped  to  respond  to  medical 
emergencies  and,  in  nonemergency 
situations,  be  capable  of  transporting 
beneficiaries  vnth  acute  medical 
conditions.  The  vehicle  must  also 
comply  with  all  applicable  State  and 
local  laws  governing  the  licensing  and 
certification  of  an  emergency  medical 
transportation  vehicle.  In  addition,  we 
proposed  that,  at  a  minimum,  the 
ambulance  must  contain  a  stretcher, 
linens,  emergency  medical  supplies, 
oxygen  equipment,  and  other  lifesaving 


emergency  medical  equipment  and  be 
equipped  with  emergency  warning 
lights,  sirens,  and  two-way 
telecommunications. 

Comment:  Several  ambulance 
suppliers  commented  that  requiring 
"two-way  telecommunications"  is 
unnecessary,  cost  prohibitive,  and  not 
practical  for  rural  areas.  One  commenter 
suggested  that  the  requirement  be 
revised  to  state,  "*  *   *  be  equipped 
with  telecommunications  equipment  as 
required  by  State  or  local  law,  to 
include,  at  a  minimum,  one  two-way. 
voice  radio  or  wireless  telephone." 

Response:  We  agree  that  the 
commenter's  alternative  will  satisfy  our 
needs  for  safety  and  efficiency.  We  have 
decided,  therefore,  that  we  will  adopt 
the  commenter's  suggestion. 

Comment:  Three  ambulance  suppliers 
commented  that  the  reference  to 
"lifesaving  equipment"  is  vague.  One 
commenter  suggested  that  we 
specifically  enumerate  the  ALS 
equipment  required. 

Response:  It  is  our  intent  to  defer  to 
State  or  local  requirements  where 
vehicle  equipment  and  personnel 
certification  requirements  are 
concerned.  In  addition,  a  review  of  the 
proposal  reflects  an  inadvertent 
omission  of  the  phrase  "  *  *  *  as 
required  by  State  or  local  law"; 
therefore,  §  410.41(a)  will  be  revised 
accordingly. 

2.  Vehicle  Staff 

We  proposed  staffing  requirements  at 
both  the  BLS  and  ALS  level  of  service. 
As  proposed,  a  BLS  vehicle  would  have 
to  be  staffed  by  at  least  two  persons, 
each  trained  to  provide  first  aid  and 
certified  as  an  emergency  medical 
technician-basic  (EMT-B)  by  the  State 
or  local  authority  where  the  services  are 
furnished  and  legally  authorized  to 
operate  all  lifesaving  equipment  on 
board  the  vehicle. 

An  ALS  vehicle  would  need  to 
include  at  least  two  persons:  one  person 
trained  to  provide  basic  first  aid  at  the 
EMT-B  level  and  one  person  trained 
and  certified  as  a  paramedic  or 
emergency  medical  technician-advance 
(EMT-A)  who  is  also  trained  and 
certified  to  perform  one  or  more  ALS 
services.  The  EMT-A  or  paramedic 
would  have  had  to  be  certified  by  the 
State  in  which  the  services  are 
furnished  and  legally  authorized  to 
operate  all  lifesaving  equipment  on 
board  the  vehicle. 

Comment:  Several  ambulance 
suppliers  commented  that  the  proposed 
staffing  requirements  are  contrary  to 
existing  State  standards  and  the 
proposed  requirement  that  a  BLS 
ambulance  be  staffed  with  two  EMTs 
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would  have  a  detrimental  effect  on 
volunteer  companies.  The  commenters 
recommended  that  we  revise  the  staffing 
requirements  to  defer  to  State  or  local 
requirements  for  ambulance  staffing. 
Many  comments  pointed  out  that  the 
State  EMS  offices  set  the  minimum 
staffing  level  requirements. 

Response:  We  agree  with  the 
commenters  that  it  is  sufficient  for 
Medicare  purposes  if  the  BLS  vehicle 
staffing  meets  the  State  and  local  laws. 
Based  on  a  review  of  the  comments,  we 
acknowledge  that  a  requirement  for  a 
minimum  of  two  EMTs,  as  proposed, 
has  the  potential  of  placing  considerable 
burden  on  volunteer  ambulance  services 
and  may  possibly  lead  to  the 
elimination  of  such  services, 
particularly  in  nu^l  areas.  We  will 
revise  the  regulations  accordingly. 

Comment:  Three  suppliers  requested 
that  we  define  the  following  terms: 
EMT-A,  EMT-B.  and  paramedic. 

Response:  Based  on  comments 
received  in  response  to  the  proposed 
regulation,  we  acknowledge  that  the 
terms  EMT-A  and  EMT-B  are  no  longer 
used  by  the  EMS  industry;  thus,  we  are 
deleting  reference  to  EMT-A  and  EMT- 
B.  We  will,  however,  maintain  our 
proposed  requirement  that  if  an  ALS 
staff  member  is  authorized,  under  State 
or  local  laws,  to  operate  as  an  ALS  crew 
member,  then  the  EMT  must  be  certified 
to  perform  one  or  more  ALS  services. 
The  term  "paramedic"  is  defined  by 
State  and  local  laws. 

3.  Billing  and  Reporting  Requirements 

In  the  proposed  rule,  we  stated  that 
we  would  require  ambulance  suppliers 
to  use  the  HCFA  Common  Procedure 
Coding  System  (HCPCS)  codes  to 
describe  the  origin  and  destination  of 
ambulance  trips.  We  also  proposed  that, 
at  the  carrier's  request,  a  supplier  would 
complete  and  submit  an  ambulance 
supplier  form  established  by  HCFA  and 
provide  the  carrier  with  documentation 
of  the  supplier's  compliance  with  State 
and  local  emergency  vehicle  and  staff 
licensure  and  certification  requirements. 
In  addition,  suppliers  would  be  required 
to  provide  any  information  requested  by 
the  carrier  for  purposes  of  dociunenting 
the  ambulance  supplier's  compliance 
with  the  regulations  and  to  support 
claims  processing. 

Comment:  A  majority  of  the 
commenters  objected  to  the  proposed 
billing  and  reporting  requirements  on 
the  ground  that  they  are  unfunded 
mandates  that  are  burdensome  and  in 
excess  of  the  informational  updates 
required  at  the  State  or  local  level.  They 
also  believe  that  the  carriers  should  not 
be  allowed  imlimited  access  to  records. 


many  of  which  are  protected  under 
other  Federal  laws  and  regulations. 

Response:  Current  Medicare 
instructions  (section  2120.1  of  the 
MCM)  require  ambulance  suppliers  to 
submit  a  statement  and  other 
documentary  evidence  that  their 
vehicles  and  personnel  meet  all  of  the 
requirements  set  by  State  or  local 
authorities.  The  guideline  specifies  that, 
in  addition  to  the  submission  of 
documentary  evidence,  the  statement 
should  describe  the  equipment  and 
beneficiary  care  items  with  which  the 
vehicles  are  equipped,  the  extent  of 
first-aid  training  acquired  by  personnel 
staffing  those  vehicles  and  the 
supplier's  agreement  to  notify  the 
carrier  of  any  changes  in  operation  that 
would  affect  the  coverage  of  the 
supplier's  ambulance  services.  Oui 
intent  in  proposing  that  suppUers 
complete  a  HCFA-developed 
Ambulance  Supplier  Form  was  to 
promote  consistency  in  the  collection  of 
this  already-required  information  as 
well  as  make  it  easier  for  suppliers  by 
providing  them  with  a  preprinted  form 
to  complete. 

Current  guidelines  also  specify  that 
when  the  required  information  is  not 
submitted  or  whenever  there  is  a 
question  about  the  supplier's 
compliance  with  the  requirements,  the 
carrier  should  take  appropriate  action. 
The  appropriate  action  may  include 
conducting  an  on-site  visit  as  well  as 
requesting  additional  information.  We 
disagree  with  commenters  that  the 
proposed  requirement  allow  unUmited 
access  to  protected  records.  This 
requirement  formaUzes,  in  a  consistent 
format,  an  informational  requirement 
that  has  been  in  effect  for  several  years. 

Based  on  comments,  we  will  revise 
the  final  regulations  to  clarify  that,  upon 
carriers'  request.  suppUers  will  be 
required  to  submit  additional 
information  and  documentation  as  it 
relates  to  vehicle  and  personnel 
operations.  That  is.  suppliers  will  not  be 
required  to  automatically  submit 
information  and  documentation  for  each 
new  vehicle  that  is  purchased  or  crew 
member  that  is  hired. 

Comment:  Several  suppUers  stated 
that  verification  of  compliance 
information  should  be  obtained  from 
State  databases  and  not  directly  fit)m 
the  ambulance  supplier. 

Response:  To  coordinate  the  transfer 
of  information  between  various  State 
computer  systems  and  the  systems  used 
by  our  Medicare  contractors  could 
present  administrative  problems  for  the 
State  as  well  as  the  carrier.  We  would 
also  need  to  take  into  consideration 
system  capabilities,  compatibility,  and 
the  potential  cost  to  the  State,  carrier. 


HCFA.  and  the  supplier.  We  are  not 
requiring  the  submission  of 
documentation  that  is  inconsistent  with 
information  suppliers  are  already 
required  to  report  to  the  State  or  local 
authority.  This  provision  requires 
suppliers  to  complete  the  standardized 
Ambulance  Supplier  Form  and  to 
photocopy  documentation  already  in 
their  possession. 

Comment:  One  ambulance  supplier 
commented  that  the  Ambulance 
Supplier  Form  appears  to  contradict  the 
information  provided  in  the  HCFA-fi55, 
Medicare  Provider/Supplier  Enrollment 
form.  The  supplier  questioned  whether 
the  State  ambulance  license  will  be 
acceptable  in  lieu  of  vehicle  and  staffing 
information  required  on  the  HCFA-855 
application. 

Response:  The  HCFA-855  is  required 
to  be  completed  by  all  providers  and 
suppliers  who  wish  to  enroll  in  the 
Medicare  programi  (except  for  those  who 
are  required  to  enroll  through  the  survey 
and  certification  process).  The 
information  being  requested  on  that 
form  is  used  to  determine  eligibility  and 
to  make  proper  payments  under  the 
Medicare  program.  Attachment  2  of  the 
HCFA-855  Enrollment  Application 
form  indicates  that,  "If  you  are  Ucensed 
by  your  State  as  an  Ambulance  Supply 
Service,  you  are  not  required  to  submit 
the  information  on  the  supplier  form 
Attachment  2."  The  information  that 
Attachment  2  requires  related  to  vehicle 
descriptions  for  each  vehicle  including 
specifying  the  type  of  vehicle,  license 
number,  and  the  Ust  of  first-aid.  ALS 
equipment,  if  applicable,  safety  and 
other  care  items.  Even  in  instances 
where  a  supplier  does  complete  the 
Ambulance  Supplier  Form  shown  in  the 
attachment,  because  the  service  is  not 
hcensed  by  the  State,  the  company 
would  still  be  required  to  submit  to  the 
carrier  evidence  of  recertification.  This 
is  the  same  requirement  imposed  on 
suppliers  who  are  State  licensed.  The 
enrollment  form  instructions  specify 
that  evidence  of  vehicle  and  personnel 
recertification  must  be  submitted  to  the 
carrier  on  an  ongoing  basis  and  that 
copies  of  applicable  certificates  and 
licenses  should  be  included.  This 
instruction  guideline  is  applicable  to  all 
ambulance  service  suppliers. 

In  conclusion,  the  proposed  billing 
and  reporting  requirements,  which 
require  submission  of  the  Ambulance 
Supplier  Form,  are  not  new 
requirements.  This  form  is  the  method 
by  which  suppliers  will  submit 
evidence  of  vehicle  and  crew 
recertification.  The  form  was  developed 
to  provide  a  consistent  foiinat  for  the 
collection  of  verification  of  compliance 
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information 
Medicare 


cufrently  required  by 
instructional  guidelines. 


V.  Paramedic  Ifitercept  Provisions  of 
theBBA 

Paramedic  intercept  services  are  ALS 
services  deliveied  by  paramedics  who 
operate  separately  from  the  agency  that 
provides  the  aiabulance  transport.  This 
type  of  service  is  most  often  provided 
for  an  emergency  ambulance  transport 
in  which  a  local  volunteer  ambulance 
that  can  providu  only  BLS-level  service 
is  dispatched  tc  transport  a  beneficiary. 
If  the  beneficial  y  needs  ALS  services, 
such  as  EKG  monitoring,  chest 
decompression,  or  IV  therapy,  another 
agency,  typically  a  hospital  or 
proprietary  emergency  medical  service, 
dispatches  a  paramedic  to  meet  the  ELS 
ambulance  at  the  scene  or  en  route  to 
the  hospital.  The  ALS  paramedics  then 
provide  their  sarvices  to  the  beneficiary. 

This  tieied  approach  to  life-saving 
may  be  cost  eff^tive  in  many  areas 
because  most  volunteer  ambulances  do 
not  charge  for  their  service,  and  one 
paramedic  service  can  cover  many 
communities.  Under  current  policy. 
Medicare  payment  may  be  made  for 
these  services  only  when  the  claim  is 
submitted  by  the  ambulance  provider 
(that  is,  the  actual  transporting 
ambulance  unity.  Payment  cannot  be 
made  directly  te  the  intercept  service 
suppher  because  there  is  no  benefit 
category  in  the  Medicare  statute  for  the 
intercept  servicfe  itself.  With  the  limited 
exception  prov^ed  in  section  4531(c)  of 
the  BBA  (discuised  below),  the  only 
statutory  basis  ^r  covering  these 
services  is  under  section  1861(s)(7)  of 
the  Act,  as  an  integral  part  of  the 
ambulance  transportation  benefit.  In  a 
jurisdiction  that  prohibits  volxmteer 
ambulances  fro^  bilUng  Medicare  and 
other  health  insurance,  the  intercept 
service  cannot  l>e  paid  for  treating  a 
Medicare  beneficiary  and  is  forced  to 
bill  the  beneficiary  for  the  intercept 
service. 

Section  4531(c)  of  the  BBA  provided 
that  the  Secretaty  could  include  limited 
coverage  of  the^  intercept  services 
provided  in  a  rural  area;  that  is, 
payment  may  be  made  directly  to  the 
agency  providiiig  the  paramedic  service. 
However,  the  services  could  be  covered 
only  if  they  are  J)rovided  under  contract 
with  one  or  mofe  volimteer  ambulance 
services  and  th^y  are  medically 
necessary  base^  on  the  condition  of  the 
beneficiary  receiving  the  ambulance 
service.  In  addition,  the  volunteer 
ambulance  service  involved  must  meet 
all  of  the  followling  requirements: 

•  Be  certified  as  qualified  to  provide 
ambulance  servf  ces  for  purposes  of  this 
provision. 


•  Provide  only  BLS  services  at  the 
time  of  the  intercept. 

•  Be  prohibited  Dy  State  law  from 
billing  for  any  service.  Finally,  the 
entity  providing  the  ALS  paramedic 
intercept  service  must  meet  the 
following  requirements: 

•  Be  certified  as  qualified  to  provide 
the  services  under  the  Medicare 
program. 

•  Bill  all  Recipients  who  receive  ALS 
paramedic  intercept  services  from  the 
entity,  regardless  of  whether  or  not 
those  recipients  are  Medicare 
Beneficiaries. 

We  are  revising  §  410.40  to  include 
these  provisions.  We  are  defining  rural 
area  in  the  same  way  it  is  defined  for 
purposes  of  the  Medicare  hospital 
inpatient  prospective  payment  system 
under  section  1886(d)(2)(D)  of  the  Act 
and  in  regulations  at  §  412.62(f).  A  rural 
area  is  any  area  outside  of  a 
Metropolitan  Statistical  Area  (MSA)  or 
New  England  County  Metropolitan  Area 
(NECMA)  as  defined  by  the  Office  of 
Management  and  Budget.  (Please  see 
Tables  4A  and  4B  in  the  final  rule  in  the 
July  31,  1998  Federal  Register  entitled. 
Health  Care  Financing  Administration, 
Medicare  Program;  Changes  to  the 
Hospital  Inpatient  Prospective  Payment 
Systems  and  Fiscal  Year  1999  Rates; 
Final  Rule.) 

Although  it  provided  the  Secretary 
with  the  authority  to  cover  ALS 
paramedic  intercept  services  under 
certain  conditions,  section  4531(c)  of 
the  BBA  did  not  specify  what  the 
payment  should  be  for  those  services. 
We  considered  three  different  methods 
of  payment  for  these  services. 

First,  we  considered  paying  the  full 
ALS  payment  rate.  We  discussed  the 
issued  with  several  ambulance 
companies  that  furnish  paramedic 
intercept  services,  that  believe  that  the 
total  cost  of  providing  these  services  is 
virtually  the  same  as  that  of  providing 
the  full  ALS  ambulance  service.  In 
addition,  because  these  services  are 
furnished  in  rural  areas,  there  is  a  low 
utilization  rate  that  raises  their  cost  per 
service.  That  is,  the  paramedic  intercept 
service  has  the  same  fixed  costs  as 
ambulance  company  (i.e.,  flycar  vehicle, 
Ufe  saving  equipment,  labor  and 
overhead)  but  these  costs  are  spread 
over  only  2  or  3  calls  per  day,  whereas 
the  typical  ALS  ambulance  company 
has  30  to  40  calls  per  day. 

A  second  option  would  be  to  pay  for 
intercept  services  based  on  the 
difference  between  the  ALS  ambulance 
service  rate  and  the  BLS  ambulance 
service  rate.  This  would  Place  a  value 
on  the  intercept  service  consistent  with 
the  fact  that  the  full  ALS  service  is 
comprised  of  two  components:  the 


intercept  service  and  a  transport  service. 
The  transport  would  be  valued  at  the 
BLS  rate  and  the  intercept  service 
would  be  valued  as  the  difference 
between  the  ALS  rate  and  the  BLS  rate. 

Finally,  we  could  pay  the  average 
salary  of  a  paramedic  multiplied  by  the 
average  amount  of  time  involved  for  an 
intercept  service.  While  this  option 
would  cover  the  costs  associated  with 
the  paramedic's  services  during  an 
intercept,  it  would  not  recognize  other 
costs  such  as  standby  time,  the  vehicle 
used  by  the  paramedics,  medical 
equipment  carried  on  that  vehicle,  and 
other  overhead  expenses. 

After  examining  these  options,  we 
believe  the  best  option  would  be  the 
second  option;  that  is,  pay  the 
difference  between  the  ALS  payment 
rate  and  the  BLS  payment  rate.  If  we 
were  to  pay  the  full  ALS  rate,  we  would 
be  recognizing  the  intercept  service  as 
virtually  equivalent  to  the  full  ALS 
ambulance  service.  However,  the  ALS 
ambulance  service  is  actually  equivalent 
to  a  paramedic  intercept  service  plus  a 
transport  service.  We  do  not  believe  that 
it  is  appropriate  to  price  a  component  of 
the  ALS  service  at  the  same  rate  as  the 
total  ALS  service.  However,  to  pay  only 
the  costs  of  the  paramedics'  services 
does  not  recognize  the  additional  costs 
associated  with  furnishing  the  BLS 
service. 

We  believe  the  second  option 
balances  considerations  for  access  to 
care  and  consistency  with  current 
ambulance  payment  policy.  We  would 
be  providing  the  intercept  company 
with  a  reasonable  payment  while  not 
providing  the  same  amount  of  payment 
that  we  would  to  an  ambulance 
company  that  provides  both  the 
transport  and  the  paramedic  service.  If 
we  pay  the  difference  between  the  ALS 
and  BLS  rates  to  the  intercept  company, 
we  would  be  acknowledging  the  BLS 
rate  that  would  have  been  paid  to  the 
volunteer  company  had  it  been 
permitted  to  bill  the  program  for  the 
transport. 

VI.  Provisions  of  t)ie  Final  Regulations 

Other  than  the  changes  made  to 
implement  section  4531(c)  of  the  BBA, 
those  provisions  of  this  final  rule  that 
differ  from  the  proposed  rule  are  as 
follows: 

•  We  are  revising  §§  409.10  and 
409.20  to  clarify  that  ambulance 
services  are  covered  under  Medicare 
Part  A  as  hospital,  CAH,  and  SNF 
inpatient  services. 

•  We  have  revised  the  medical 
necessity  requirements  in  §  410.40(d)  to 
specify  when  a  beneficiary  can  be 
determined  to  be  bed-confined  and. 
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thus,  potentially  eligible  for  ambulance 
services. 

•  We  have  revised  the  physician 
certification  requirements  for 
nonemergency,  unscheduled  ambulance 
services  in  §  410.40(d).  In  cases  where  a 
beneficiary  requires  a  nonemergency, 
imscheduled  ambulance  transport,  the 
written  physician  certificate  can  be 
obtained  48  hours  after  the  ambulance 
transportation  has  been  furnished.  We 
are  also  revising  the  regulations  to 
provide  that  in  situations  where 
nonemergency,  unscheduled  ambulance 
transportation  is  required  for 
beneficiaries  residing  at  home  (private 
residence)  or  in  facilities  where  they  are 
not  under  the  direct  care  of  a  physician, 
the  physician  certification  will  not  be 
required. 

•  We  have  revised  the  provision  in 

§  410.41(a)  that  identifies  the  minimum 
equipment  required  on  a  vehicle  used  as 
an  ambulance,  to  require  that  a  vehicle 
used  as  an  ambulance  must  be  equipped 
with  telecommunication  equipment  as 
required  by  State  or  local  law,  to 
include,  at  a  minimum,  one  two-way 
voice  radio  or  wireless  telephone. 

•  We  have  revised  §  410.41(b),  which 
established  minimum  vehicle  staffing 
requirements  for  both  the  BLS  and  ALS 
level  of  service.  For  BLS  vehicles,  we 
require  that,  at  a  minimiun,  the  staff 
must  meet  staffing  requirements 
established  by  State  or  local  authorities. 


For  ALS  vehicles,  we  have  revised  this 
provision  to  delete  reference  to  EMT-A 
and  EMT-B  designations. 

VII.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are- required  to  provide  60- 
day  notice  in  the  Federal  Register  and 
solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  requires  that  we  solicit 
comment  on  the  following  issues: 

•  Whether  the  information  collection 
is  necessary  and  useful  to  carry  out  the 
proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quahty,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Section  410.40    Coverage  of 
Ambulance  Services 

The  information  collection 
requirements  in  §  410.40  require  the 
ambulance  supplier  to  obtain  written 
certification  from  the  beneficiary's 


attending  physician  certifying  that  the 
medical  necessity  requirements  of 
paragraph  (d)(1)  of  this  section  are  met, 
before  furnishing  non-emergency, 
scheduled  ambulance  services.  The 
physician's  order  must  be  dated  no 
earlier  than  60  days  before  the  date  the 
service  is  furnished.  And.  for 
nonemergency,  unscheduled  ambulance 
services  for  a  resident  of  a  facility  who 
is  under  the  care  of  a  physician,  the 
ambulance  supplier  must  obtain  the 
written  certification,  within  48  hours 
after  the  transport,  from  the 
beneficiary's  attending  physician 
certifying  that  the  medical  necessity 
requirements  of  paragraph  (d)(1)  of  this 
section  are  met. 

The  requirement  for  the  physician's 
certification  does  not  require  a 
particular  form  or  format  and  can  be 
simply  a  written  statement  to  describe 
the  beneficiary's  condition  that  supports 
the  need  tor  ambulance  services.  Some 
suppliers  have  developed  their  own 
physician  certification  forms.  We 
estimate  that  a  physician's  certification 
could  take,  on  average.  10  minutes  of 
the  physician's  time  per  beneficiary 
and,  in  cases  involving  repetitive 
transports,  one  certificate  could  be  used 
by  the  suppfier  for  a  60-day  period.  The 
following  chart  shows  the  potential 
paperwork  burden  that  may  be  imposed 
on  physicians  by  this  final  rule. 


Estimated  Paperwork  Burden  on  Physicians 


CFR  Section 


410.40(d)(2)  &(3)(i) 


Estimated  annual 
numtjer  of  amtwiance 

trips  per  supplier 
(9,000  suppliers)  re- 
quiring certiftcation 
statements 


3,000 


Estimated  average 
time  in  minutes  to 
complete  each  state- 
ment 
(Minutes) 


10 


Estimated  total  annual  txjrden 

for  all  physicians  combined 

(9,000  X  3,000  certificates  per 

supplier  x  1 0  minutes) 

(Hours) 


4,500.000 


In  addition,  suppliers  will  be  required 
to  retain  all  physician  certifications  on 
file  and  make  the  certifications  available 
upon  request  by  the  Medicare  carrier  or 
intermediary.  "The  burden  associated 
with  this  requirement  is  the  time 
required  for  the  supplier  to  retain  the 
physician  certification.  We  estimate  that 
this  could  take,  on  average,  2  minutes  to 
file  each  physician  certification.  Given 
that  we  estimate  3,000  certifications  per 
year,  the  total  burden  associated  with 
these  requirements  is  6,000  minutes  or 
100  annual  hours,  per  supplier.  The 
total  burden  imposed  by  the 
requirements  of  this  section  are 
4,500,000  hours  for  all  physicians  and 
(9,000  X  100  hours  record  keeping) 
900,000  hours  for  suppliers.  This 
paperwork  burden  requirement  will 


impact  all  physicians.  We  estimate  that 
there  are  500,000  physicians.  Total 
burden  hours  imposed  on  physicians 
times  $15  (the  estimated  hourly  cost  for 
an  administrative  employee  to  complete 
the  form,  less  the  attending  physician's 
signature)  equals  an  additional  cost  of 
$67.5  million  for  physicians  and  a  cost 
of  $9  million  for  ambulance  suppliers. 

Section  410.41     Requirements  for 
ambulance  suppliers 

This  section  requires  an  ambulance 
supplier  to  bill  for  ambulance  services 
using  HCFA-designated  procedure 
codes  to  describe  origin  and  destination 
and  indicate  on  the  claims  form  that  the 
physician  certification  is  on  file  and 
available  for  review  upon  request  by  the 
Medicare  carrier  or  intermediary.  The 


burden  associated  with  this  requirement 
is  captured  during  the  completion  of  the 
HCFA  1500/1491  common  claim  file 
form,  approved  under  OMB  number 
0938-0008.  Therefore,  we  are  assigning 
one  token-hour  of  burden  for  this 
requirement. 

This  section  also  requires,  upon  a 
carrier's  request,  an  ambulance  supplier 
to  complete  and  return  the  attached 
Ambulance  Supplier  Form  and  to 
submit  documentation  of  emergency 
vehicle  and  staff  licensure  and 
certification  requirements  in  keeping 
with  State  and  local  laws  to  the 
Medicare  carrier. 

This  requires  completion  of  the 
Ambulance  Supplier  Form, 
photocopying  documentiition  already 
required  by  State  or  local  laws  and  in 
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the  possession 
sending  those 
completed  fonr 
require 
complete  the 
on  an  annual 
licensure  or 
established  by 
our  understand 


)f  the  supplier,  and 
copies,  along  with  the 
to  the  carrier.  We  will 
ambulahce  suppliers  to 

A  nbulance  Supplier  Form 
or  in  keeping  with 
requirements 
$tate  or  local  laws.  It  is 
ng  that  an 


hi  sis  I 
cer:ification 


overwhelming  number  of  States  require 
ambulance  supplier  licensure  or 
certification  renewal  on  an  annual  basis. 

Our  decision  no  to  state  a  specific 
time  frame,  for  example  requiring 
annual  submission  of  the 
documentation,  in  which  ambulance 
suppliers  will  be  required  to  submit  the 
form  took  into  consideration  the 
potential  burden  on  those  suppliers 


operating  in  areas  with  renewal 
requirements  other  than  on  an  annual 
basis.  It  is  estimated  that  the  time  to 
complete  this  form  is  no  more  than  32 
minutes. 

The  following  chart  shows  the 
potential  paperwork  burden  that  may  be 
imposed  on  ambulance  suppliers  by  this 
final  rule. 


Estimated  Annual  Supplier  Reporting  Burden 


CFR  Sections 


410.41(c)(2)  ambi  lance  supplier  form  and  documentation 


We  have  subiiiitted 
rule  to  OMB  for 
information  col 
§§410.40  and  4t 
collection  requi 
until  they  have 
A  notice  will  be 
Federal  Registei 
obtained. 

If  you  commeht 
collection  and 


a  copy  of  this  final 
its  review  of  the 
ection  requirements  in 

0.41.  The  information 
■ements  are  not  effective 
)een  approved  by  OMB. 
published  in  the 

when  approval  is 


copi  BS 


requirements,  oi 

please  mail 

following: 

Health  Care 
Office  of  Inforbiat 
Security  and 
Division  of  HClFA 
Standards,  Ro)m 
Security  Boulfvard 
21244-1850 
HCFA-1813- 

Office  of  Inform^t 
Affairs,  Office 
Budget,  Room 
Office  Buildi 
20503,  Attn: 
HCFA  Desk  O 


on  these  information 
ri  (cord  keeping 
the  attached  form, 
directly  to  the 


Financing  Administration, 
ion  Services, 
J  tandards  Group, 
Enterprise 
C2-26-17. 7500 
Baltimore,  MD 
1  ittn:  John  Burke, 
or 
ion  and  Regulatory 
of  Management  and 
10235,  New  Executive 
Washington.  DC 
ison  Herron  Eydt. 
ficer 


I'C, 


in  5 

yllli 


VIII.  Regulatory  Impact  Statement 


(IJ^A) 

ilysi 
rt  le 


num  ler 


servn  ;es 


Consistent  wilfi 
Flexibility  Act 
through  612),  w( 
flexibility  analj 
certifies  that  a 
significant  economic 
substantial 
purposes  of  the 
ambulance 
small  entities. 
States  are  not  considered 
entities." 

In  addition,  section 
requires  the 
regulatory  impact 
have  a  significant 
operations  of  a 
small  rural  hospitals 


the  Regulatory 

(5  U.S.C.  601 
prepare  a  regulatory 
is  unless  the  Secretary 
will  not  have  a 
impact  on  a 
of  small  entities.  For 
^A,  all  suppliers  of 
are  considered  to  be 
Inldividuals,  carriers,  and 
to  be  "small 


Seci  Btary  i 


1102(b)  of  the  Act 
to  prepare  a 
analysis  if  a  rule  may 
impact  on  the 
substantial  number  of 
.  This  analysis  must 


conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

As  illustrated  below,  the  impact  of 
this  regulation  does  not  meet  the  criteria 
under  Executive  Order  12866  to  require 
a  regulatory  impact  analysis;  however, 
the  following  information,  together  with 
information  provided  elsewhere  in  this 
preamble,  constitutes  a  voluntary 
analysis  and  meets  the  requirements  of 
the  RFA. 

First,  this  final  rule  was  initiated 
partly  because  of  the  concern  over  the 
rapid  increase  in  the  cost  to  the 
Medicare  program  for  furnishing 
ambulance  services  to  beneficiaries. 
This  rapid  increase  in  expenditures  can 
be  attributed  to  a  variety  of  causes  that 
include  the  following: 

•  High  costs  for  equipment,  supplies, 
and  trained  personnel  incurred  by  all 
ambulance  suppliers  are  passed  on  to 
the  public. 

•  Provision  of  nonemergency, 
scheduled  ambulance  services  to  ESRD 
beneficiaries  for  treatment  or  therapy  to 
hospital-based  facilities  that  may  be 
farther  away  from  the  beneficiary's 
home  than  nonhospital-based  facilities 
offering  the  same  service.  These 
transports  cost  the  Medicare  program 
more  because  of  the  higher  mileage 
charges. 

•  Erroneous  Medicare  payment  of 
claims  for  ambulance  services  from 
suppliers  using  nonemergency  vehicles 
that  transport  beneficiaries  whose 
medical  condition  is  such  that 
transportation  in  an  ambulance  is 
unnecessary. 

Second,  we  believe  the  policies 
contained  in  this  rule  will  result  in  the 
consequences  outlined  below: 


Estimated 
no.  of  am- 
bulance 
suppliers 


9,000 


Estimated  av- 
erage burden 
per  response 
(Minutes) 


32 


Estimated 
annual  bur- 
den 
(Hours) 


4,530 


•  The  requirement  that  ambulance 
services  be  furnished  in  a  vehicle 
equipped  and  staffed  to  respond  to  a 
medical  emergency  or  an  acute  care 
situation  will  improve  the  overall 
quality  of  services  furnished  to 
beneficiaries  and  eliminate  payment  for 
transportation  services  that  are 
furnished  in  a  vehicle  not  equipped  or 
staffed  to  provide  ambulance  services. 
This  particular  aspect  of  the  final  rule 
may  cause  some  suppliers  to  have  to 
upgrade  their  vehicles,  equipment  or 
staff  training  and  certification  so  that 
the  vehicles  meet  the  definition  of  an 
ambulance.  There  may  be  some, 
however,  who  may  not  be  able  to 
upgrade  their  vehicles  or  staff  We  do 
not  know  how  many  suppliers  this 
requirement  would  affect;  however, 
because  we  believe  the  entities  that  may 
be  affected  by  this  final  rule  primarily 
provide  transportation  services,  such  as 
wheelchair  van  transportation,  we  do 
not  believe  the  number  to  be  substantial. 

•  The  requirement  for  physicians  to 
certify  the  need  for  scheduled  and 
certain  unscheduled,  nonemergency 
ambulance  services  for  beneficiaries  to 
receive  therapy  or  treatment  will  ensure 
that  those  beneficiaries  receiving  the 
ambulance  services  actually  require  that 
level  of  transport. 

— This  requirement  will  affect  all 
physicians.  We  estimate  that  there  are 
500,000  physicians.  Total  burden 
hours  imposed  on  physicians  times 
$15  (the  estimated  hourly  cost  for  an 
administrative  employee  to  complete 
the  form,  less  the  attending 
physician's  signature)  equals  an 
additional  cost  of  $67.5  million  for 
physicians  and  a  cost  of  $9  million  for 
ambulance  suppliers. 

— The  physician  certification  provision 
also  affects  the  suppliers: 

•  The  physician  certification 
provision  requires,  in  situations  ■ 
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involving  scheduled,  nonemergency 
transportation,  suppliers  to  obtain,  from 
the  beneficiary's  attending  physician,  a 
written  physician's  order  certifying  the 
need  for  ambulance  transportation.  The 
certification  is  renewable  every  60  days. 
Many  suppliers  currently  provide 
carriers  with  similar  documentation  to 
certify  medical  necessity  when 
transporting  beneficiaries  with  ESRD.  In 
cases  where  a  beneficiary  requires  a 
nonemergency,  unscheduled  ambulance 
transport,  the  supplier  must  obtain, 
from  the  beneficiary's  attending 
physician,  the  physician's  written 
certificate  48  hours  after  the  ambulance 
transportation  has  been  furnished. 

•  The  billing  and  reporting  provision 
set  forth  in  §  410.41(c)(2)  requires 
ambulance  suppliers  to  verify 
compliance  with  State  or  local  licensure 
and  certification  requirements.  This 
provision  does  not  require  the 
submission  of  information  that  is 
inconsistent  with  information  suppliers 
provide  to  State  or  local  authorities. 
Suppliers  are  already  required  to 
complete  the  standardized  HCFA- 
Ambulance  Supplier  Form  and  submit 
the  appropriate  documentary  evidence. 
This  provision  will  require  die 
photocopying  of  documentary  evidence 
in  the  possession  of  the  supplier. 

— The  provision  permitting  ESRD 
beneficiaries  to  be  transported  to  the 
nonhospital-based  facilities  nearest 
their  home  will  be  more  convenient, 
since  they  will  no  longer  have  to  be 
transported  to  hospital-based  facilities 
that  may  be  farther  away.  In  addition, 
for  those  beneficiaries  this  is  a  more 
cost-effective  policy  since  regularly 
transporting  beneficiaries  farther  from 
their  homes  is  more  costly. 

•  For  the  first  time,  Medicare 
payment  may  be  made  for  paramedic 
intercept  services  that  meet  the 
conditions  for  coverage.  Currently, 
when  these  services  have  been  provided 
to  a  Medicare  beneficiary,  the  ALS 
paramedic  intercept  company  has  been 
free  to  bill  the  beneficiary  for  the  full 
charge  of  the  intercept  service  because 
it  was  not  a  covered  service.  Now  that 
the  service  is  covered,  Medicare 
payment  will  be  made  to  the  intercept 
company,  and  the  beneficiary  will  be 
responsible  for  only  the  applicable 
deductible  and  coinsurance.  This  will 
benefit  both  the  company  and  the 
beneficiary. 

The  only  State  that  we  are  aware  of 
in  which  the  conditions  described  in 
section  4531(c)  of  the  B3A  exist  is  New 
York.  After  consultations  with  the 
ambulance  industry  in  New  York,  and 
examination  of  the  Medicare  program 
data,  we  estimate  the  volume  of  services 


that  will  be  covered  under  this 
provision  in  a  year  will  be  between 
2,000  and  4,000.  A  payment  allowance 
of  $150.00  per  service  (the  difference 
between  the  average  allowance  for  ALS 
and  the  average  allowance  for  BLS  in 
New  York)  yields  a  negligible  cost. 
Because  the  Medicare  Part  B 
coinsurance  and  deductible  provisions 
apply,  the  program  payment  will  be 
between  $240,000  and  $480,000.  The 
remainder  of  the  cost  will  be  the 
responsibility  of  beneficiaries. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
final  rule  with  comment  period  that 
may  result  in  an  annual  expenditiu^  by 
State,  local  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100  million.  The  final  rule  with 
comment  period  will  not  have  an  effect 
on  the  governments  mentioned,  and 
private  sector  costs  will  be  less  than  the 
$100  million  threshold.  The  physician 
certification  provision  requires,  in 
situations  involving  scheduled, 
nonemergency  transportation,  suppliers 
to  obtain,  from  the  beneficiary's 
attending  physician,  a  written 
physician's  order  certifying  the  need  for 
ambulance  transportation.  The 
certification  is  renewable  every  60  days. 
Many  suppliers  ciurently  provide 
carriers  with  similar  documentation  to 
certify  medical  necessity  when 
transporting  beneficiaries  with  ESRD.  In 
cases  where  a  beneficiary  requires  a 
nonemergency,  unscheduled  ambulance 
transport,  the  supplier  must  obtain, 
from  the  beneficiary's  attending 
physiciaif,  the  physician's  written 
certificate  48  hours  after  the  ambulance 
transportation  has  been  furnished. 

The  biUing  and  reporting  provision 
set  forth  in  §  410.41(c)(2)  requires 
ambulance  suppliers  to  verify 
compliance  with  State  or  local  licensure 
and  certification  requirements.  This 
provision  does  not  require  the 
submission  of  information  that  is 
inconsistent  with  information  suppliers 
provide  to  State  or  local  authorities. 
Suppliers  are  already  required  to 
complete  the  standardized  HCFA- 
Ambulance  Supplier  Form  and  submit 
the  appropriate  documentary  evidence. 
This  provision  will  require  the 
photocopying  of  documentary  evidence 
in  the  possession  of  the  supplier. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 


DC.  Other  Required  Infonnation 

A .  Waiver  of  Notice  of  Proposed 
Rulemaking 

This  final  rule  contains  a  provision 
relating  to  ambulance  services  that  was 
not  included  in  the  proposed  rule 
published  on  June  17, 1997.  That 
provision,  the  limited  Medicare 
coverage  of  paramedic  intercept  services 
in  rural  areas,  was  authorized  by  section 
4531(c)  of  the  BBA.  We  ordinarily 
publish  a  notice  of  proposed  rulemaking 
in  the  Federal  Register  to  provide  a 
period  for  public  comment  before  the 
provisions  of  the  final  rule  take  efi^ect. 
However,  we  may  waive  that  procedure 
if  we  find  good  cause  that  pnor  notice 
and  comment  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest. 

As  explained  in  detail  in  section  V  of 
this  preamble,  section  4531(c)  of  the 
BBA  authorizes  us  to  provide  coverage 
of  paramedic  intercept  services  under 
very  limited  conditions,  which  are 
specifically  stated  in  the  law.  Because  of 
the  specificity  of  the  law,  we  have  little 
discretion  in  the  manner  in  which  we 
implement  this  extension  of  the 
ambulance  benefit. 

This  provision  was  not  included  in 
the  proposed  rule  because  publication 
of  the  proposed  rule  predated  enactment 
of  the  BBA.  Nonetheless,  we  have 
received  many  letters  requesting  that  we 
implement  the  provision  as  soon  as 
possible.  As  discussed  above,  this 
change  will  allow  suppliers  of 
paramedic  intercept  services  that  meet 
the  statutory  requirements  to  receive 
payment  for  those  services.  Because 
those  suppliers  are  now  prohibited  from 
billing  Medicare  for  their  services. 
Medicare  beneficiaries  are  responsible 
for  paying  the  full  charge  for  the 
services.  We  believe  that  it  is 
appropriate  to  implement  this  change  as 
soon  as  possible  to  reduce  the  burden 
on  Medicare  beneficiaries  who  must  pay 
for  these  services  out-of-pocket.  Thus, 
we  find  that,  in  this  case,  prior  notice 
and  comment  would  be  impracticable 
and  unnecessary,  therefore,  we  find 
good  cause  to  waive  proposed 
rulemaking  for  the  revisions  set  forth  at 
§  410.40(c)  and  to  issue  these 
regulations  as  final.  However,  we  are 
providing  a  60-day  period  for  public 
comment,  as  indicated  at  the  beginning 
of  this  rule,  on  these  changes. 

B.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respord  to  them 
individually.  Comments  on  the 
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paramedic  intGkt:ept 

considered  if 

date  specified 

this  preamble. 

comments 

this  final  rule 

June  17,  1997 

those  provisior  s 

final  rule  as  un  changed 

revised  based 


provision  will  be 
receive  them  by  the 
1  n  the  DATES  section  of 
A^e  will  not  consider 
con<  eming  the  provisions  of 
were  published  in  the 
[proposed  rule,  whether 
are  presented  in  this 
or  have  been 
public  comment. 


Me  1 


en 
List  of  Subjects 

42  CFR  Part  40  ) 

Health  facilities.  Medicare, 

42  CFR  Part  41 

Health  facilit 
Kidney  disease:  i 
Medicare,  Rura 

42  CFR  Part  42'  '■ 


es,  Health  professions, 
,  Laboratories, 
areas.  X-rays. 


Emergency  m  edical 
facilities,  Healti  i 

42  CFR  Chapfe 
forth  below: 


services,  Health 
professions.  Medicare, 
r  IV  is  amended  as  set 


Part  4(»-H0S|>rrAL  INSURANCE 
BENEFITS 


A.  Part  409  is 
below: 

1.  The  author  ty 
continues  to  rea  d 


amended  as  set  forth 


citation  for  part  409 
as  follows: 


Authority:  Sees 
Social  Security  A(|t 
1395hh). 


1102  and  1871  of  the 
(42  U.S.C.  1302  and 


§409.10    [Amenced] 

2.  In  §  409.10,  the  following 
amendments  art  made: 

a.  In  paragraphs  (a)(1)  through  (a)(5), 
the  semicolon  al  the  end  of  each 
paragraph  is  ren  oved,  and  a  period  is 
added  in  its  plac  e. 

b.  In  paragrap  i  (a)(6),  the  words 
"services;  and"  ire  removed,  and 
"services."  is  added  in  their  place. 

c.  A  new  paragraph  (a)(8)  is  added  to 
read  as  follows: 

§409.10    Include^  services. 

(a)  *  *   * 

(8)  Transporta  ion  services,  including 
transport  by  ampulance. 


§409.20    [Amend^ 

3.  In  §409.20,  the  following 
amendments  are 
In  paragraph 


!  made: 
(a),  the  period  at  the 
end  of  the  introd  uctory  text  is  removed, 
and  a  colon  is  ac  ded  in  its  place. 

In  paragraph  (a)(1)  through  (a)(5), 
!  the  end  of  each 
paragraph  is  removed,  and  a  period  is 
added  in  its  plac  3. 

c.  In  paragraph  (a)(6),  ";  and"  is 
removed,  and  a  f  eriod  is  added  in  its 
place. 


d.  A  new  paragraph  (a)(8)  is  added  to 
read  as  follows: 

§  409.20    Coverage  of  services. 

(a)  *  *  * 

(8)  Transportation  services,  including 
transport  by  ambulance. 


PART  410— SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI) 
BENEFITS 

B.  Part  410  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  410 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  Section  410.40  is  revised  to  read  as 
follows: 

§  41 0.40    Coverage  of  ambulance  services. 

(a).  Basic  rules.  Medicare  Part  B 
covers  ambulance  services  if  the 
following  conditions  are  met: 

(1)  The  supplier  meets  the  applicable 
vehicle,  staff,  and  billing  and  reporting 
requirements  of  §  410.41  and  the  service 
meets  the  medical  necessity  and  origin 
and  destination  requirements  of 
paragraphs  (d)  and  (e)  of  this  section. 

(2)  Medicare  Part  A  payment  is  not 
made  directly  or  indirectly  for  the 
services. 

(b)  Levels  of  services.  Medicare  covers 
ambulance  services  within  the  United 
States  at  the  following  levels  of  services: 

(1)  Basic  life  support  (BLS)  services. 

(2)  Advanced  life  support  (ALS) 
services. 

(3)  Paramedic  ALS  intercept  services 
described  in  paragraph  (c)  of  this 
section. 

(c)  Paramedic  ALS  intercep^services. 
Paramedic  ALS  intercept  services  must 
meet  the  following  requirements: 

(1)  Be  furnished  in  a  rural  area  (as 
defined  in  §  412.62(f)  of  this  chapter). 

(2)  Be  furnished  under  contract  with 
one  or  more  volunteer  ambulance 
services  that  meet  the  following 
conditions: 

(i)  Are  certified  to  furnish  ambulance 
services  as  required  under  §  410.41. 

(ii)  Furnish  services  only  at  the  BLS 
level. 

(iii)  Be  prohibited  by  State  law  from 
billing  for  any  service. 

(3)  Be  fi-mished  by  a  paramedic  ALS 
intercept  supplier  that  meets  the 
following  conditions: 

(i)  Is  certified  to  furnish  ALS  services 
as  required  in  §  410.41(b)(2). 

(ii)  Bills  all  the  recipients  who  receive 
ALS  intercept  services  fro  the  entity, 
regardless  of  whether  or  not  those 
recipients  are  Medicare  beneficiaries. 


(d)  Medical  necessity  requirements — 
(1)  General  rule.  Medicare  covers 
ambulance  services  only  if  they  are 
furnished  to  a  beneficiary  whose 
medical  condition  is  such  that  other 
means  of  transportation  would  be 
contraindicated.  For  nonemergency 
ambulance  transportation,  the  following 
criteria  must  be  met  to  ensure  that 
ambulance  transportation  is  medically 
necessary: 

(i)  The  beneficiary  is  unable  to  get  up 
from  bed  without  assistance. 

(ii)  The  beneficiary  is  unable  to 
ambulate. 

(iii)  The  beneficiary  is  unable  to  sit  in 
a  chair  or  wheelchair. 

(2)  Special  rule  for  nonemergency, 
scheduled  ambulance  services. 
Medicare  covers  nonemergency, 
scheduled  ambulance  services  if  the 
ambulance  supplier,  before  furnishing 
the  service  to  the  beneficiary,  obtains  a 
written  order  from  the  beneficiary's 
attending  physician  certifying  that  the 
medical  necessity  requirements  of 
paragraph  (d)(1)  of  this  section  are  met. 
the  physician's  order  must  be  dated  no 
earher  than  60  days  before  the  date  the 
service  is  furnished. 

(3)  Special  rule  for  nonemergency, 
unscheduled  ambulance  services. 
Medicare  covers  nonemergency, 
unscheduled  ambulance  services  under 
the  following  circumstances: 

(i)  For  a  resident  of  a  facility  who  is 
under  the  care  of  a  physician  if  the 
ambulance  supplier  obtains  a  written 
order  from  the  beneficiary's  attending 
physician,  within  48  hours  after  the 
transport,  certifying  that  the  medical 
necessity  requirements  of  paragraph 
(d)(1)  of  this  section  are  met. 

(ii)  For  a  beneficiary  residing  at  home 
or  in  a  facility  who  is  not  under  the 
direct  care  of  a  physician.  A  physician 
certification  is  not  required. 

(e)  Origin  and  destination 
requirements.  Medicare  covers  the 
following  ambulance  transportation: 

(1)  From  any  point  of  origin  to  the 
nearest  hospital,  CAH,  or  SNF  that  is 
capable  of  furnishing  the  required  level 
and  type  ofcare  for  the  beneficiary's 
illness  or  injury.  The  hospital  or  CAH 
must  have  available  the  type  of 
physician  or  physician  specialist 
needed  to  treat  the  beneficiary's 
condition. 

(2)  From  a  hospital,  CAH,  or  SNF  to 
the  beneficiary's  home. 

(3)  From  a  SNF  to  the  nearest  supplier 
of  medically  necessary  services  not 
available  at  the  SNF  where  the 
beneficiary  is  a  resident,  including  the 
return  trip. 

(4)  For  a  beneficiary  who  is  receiving 
renal  dialysis  for  treatment  of  ESRD, 
from  the  beneficiary's  home  to  the 
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nearest  facility  that  furnishes  renal 
dialysis,  including  the  return  trip. 

[i]  Specific  limits  on  coverage  of 
ambulance  services  outside  the  United 
States.  If  services  are  furnished  outside 
the  United  States,  Medicare  Part  B 
covers  ambulance  transportation  to  a 
foreign  hospital  only  in  conjunction 
with  the  beneficiary's  admission  for 
medically  necessary  inpatient  services 
as  specified  in  subpart  H  of  part  424  of 
this  chapter. 

3.  A  new  §  410.41  is  added  to  read  as 
follows: 

§  410.41    Requirements  for  ambulance 
suppliers. 

(a)  Vehicle.  A  vehicle  used  as  an 
ambulance  must  meet  the  following 
requirements: 

(1)  Be  specially  designed  to  respond 
to  medical  emergencies  or  provide  acute 
medical  care  to  transport  the  sick  and 
injiu-ed  and  comply  with  all  State  and 
local  laws  governing  an  emergency 
transportation  vehicle. 

(2)  Be  equipped  with  emergency 
warning  lights  and  sirens,  as  required  by 
State  or  local  laws 

(3)  Be  equipped  with 
telecommunications  equipment  as 
required  by  State  or  local  law  to 
include,  at  a  minimum,  one  two-way 
voice  radio  or  wireless  telephone. 

(4)  Be  equipped  with  a  stretcher, 
linens,  emergency  medical  supplies, 
oxygen  equipment,  and  other  lifesaving 
emergency  medical  equipment  as 
required  by  State  or  local  laws. 

(b)  Vehicle  staff— (1)  BLS  vehicles.  A 
vehicle  furnishing  ambulance  services 
must  be  staffed  by  at  least  two  people, 
one  of  whom  must  meet  the  following 
requirements: 

(i)  Be  certified  as  an  emergency 
medical  technician  by  the  State  or  local 
authority  where  the  services  are 
furnished. 

(ii)  Be  legally  authorized  to  operate  all 
lifesaving  and  life-sustaining  equipment 
on  board  the  vehicle. 

(2)  ALS  vehicles.  In  addition  to 
meeting  the  vehicle  staff  requirements 
of  paragraph  (b)(1)  of  this  section,  one 
of  the  two  staff  members  must  be 
certified  as  a  paramedic  or  an 
emergency  medical  technician,  by  the 
State  or  local  authority  where  the 
services  are  being  furnished,  to  perform 
one  or  more  ALS  services. 

(c)  Billing  and  reporting  requirements. 
An  ambulance  supplier  must  comply 
with  the  following  requirements: 

(1)  Bill  for  ambulance  services  using 
HCFA-designated  procedure  codes  to 
describe  origin  and  destination  and 
indicate  on  claims  form  that  the 
physician  certification  is  on  file. 

(2)  Upon  a  carrier's  request,  complete 
and  return  the  ambulance  supplier  form 


designated  by  HCFA  and  provide  the 
Medicare  carrier  with  documentation  of 
compliance  with  emergency  vehicle  and 
staff  licensure  and  certification 
requirements  in  accordance  with  State 
and  local  laws. 

(3)  Upon  a  carrier's  request,  provide 
additional  information  and 
documentation  as  required. 

PART  424— CONDITIONS  FOR 
MEDICARE  PAYMENT 

1.  The  authority  citation  for  part  424 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 


Addendum  2 — Ambulance  Supplier 
Form 

1.  Corporate/Business  Name  of  Ambulance 
Company: 

Trade  Name  of  Ambulance  Company:  


(Exactly  as  it  appears  on  the  vehicle(s)) 
2.  Medicare  Provider  Number;     


Federal  Tax  Identification  Number: 
3.  License  Numbers):     


(A  copy  of  the  current  license/certificate 
must  be  submitted  with  this  form.  Thfe 
effective  date  and  expiration  must  be  stated 
on  the  license/certiHcate.  Program  payment 
will  be  based  these  dates.) 
4.  Physical  Address  of  Ambulance  Company 
Headquarters:  


$424,124    [Amended] 

In  §  424.124,  paragraph  (c)(2)  is 
amended  by  removing  the  reference  to 
"§410.140"  and  adding  in  its  place  the 
reference  to  "§410.41". 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  December  10. 1998. 
Nancy-Ann  Min  DeParle, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  January  13, 1999. 
Donna  E.  Shalala, 

Secretary. 

Note:  Addendum  1  and  Addendum  2  will 
not  appear  in  the  Code  of  Federal 
Regulations. 

Addendum  1 

NOTE  TO:  (INSERT  NAME  OF  MEDICARE 
SUPPLIER) 
FROM:  (INSERT  NAME  OF  MEDICARE 

CARRIER) 
SUBJECT:  Completion  of  Attached 

Ambulance  Supplier  Form 

The  attached  form  must  be  completed  by 
you  whenever  your  State  and  Local  laws 
require  that  you  update  the  licensure  of  your 
vehicles  and/or  staff.  We  are  also  requiring 
that  this  form  be  completed  at  the  carrier's 
discretion  so  that  the  latest  documentation 
will  be  on  file  with  the  carrier  to  make 
appropriate  claims  payment  determinations. 

"The  form  is  self  explanatory  and,  therefore, 
there  are  no  program  instructions  for  its 
completion.  We  do  not  expect  that  it  will 
take  longer  than  30  minutes  to  answer  the 
questions  and  will  require  only  another 
minute  or  two  to  copy  and  attach  the 
photocopies  supporting  the  response  to  some 
of  the  questions. 

If  you  have  any  questions  about  completing 
this  form  please  contact  us  at  (fill  in  the 
telephone  number  and  or  address  of  the 
carrier). 


Mailing  Address  (If  din'erent): 


(Post  Office  Boxes  and  Drop  Boxes  are  not 
acceptable  as  a  physical  business  address.) 

Physical  address  locations  of  any 
substations,  other  than  Headquarters,  where 
vehicles  are  garaged  (if  applicable): 


b. 


(Attach  additional  sheets  if  necessary) 
What  geographic  area(s)  do  you  serve? 


5.  Business  Telephone  Number(s):  ( ) 

Fax  Machine  Numbers):  ( )   

(List  telephone  numbers  for  all  locations.  The 
business  telephone  number(s)  must  be  a 
number  where  patients  or  customers  can 
reach  you  or  register  complaints.) 

Name  of  Daily  Contact  Person:    

(Please  print  name,  title,  and  provide  a 
telephone  number,  if  different  from  the 
business  telephone  number.) 

6.  Owner's    Name(s)    and    Social    Security 
Numbers):    

(Identify  all  individuals  and  their  Social 
Security  Numbers  or  entities  who  have 
ownership  or  controlling  interest  in  this 
company.  Attach  additional  sheets  if 
necessary.) 

7.  Indicate  the  number  of  vehicles 
providing  each  type  of  service.  Provide  a 
copy  of  the  license/certification 
documentation  from  the  State  or  local 
regulatory  agency  for  each  vehicle: 

Advanced  Life  Support 

Advanced  Life  Support  (Paramedic 

Intercept  Squad  Unit) 
Advanced  Life  Support  (Mobile 

Intensive  Care  Unit) 

Basic  Life  Support 

Air  Ambulance 

Identify  all  vehicles  in  your  fleet  by 
providing  the  following  information: 
(Attach  additional  sheets  if  necessary) 
Year  Make  Model        VIN# 
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8.  List  the  name 
their  individual  train 
ACLS,  etc.)  A  copy 
training  must  be  attached 
sheets  if  necessary 

Name:     

Training:    

Name:    


each  crew  member  and 
ing  (e.g.,  CPR,  first  aid. 
of  their  certificate(s)  of 
(Attach  additional 


Training:    

9.  Name  of  Medical 


Director: 


Medical  License 
tor:  


Number  of  Medical  Direc- 


( ) 


Telephone  Number 

10.  Has  your  com  pany 
been  excluded  from 
Medicare  or  Media 
Yes N<i 


or  any  owner  ever 
participation  in  the 
id  program? 


If  yes,  under  wha  corporate/business 
name(s),  trade  namf(s)  and  owner(s),  did  the 
exclusion  occur? 


List  prior  Medicare 


Identification  Number(s): 


Provide  name(s)  ^d  location(s)  of  prior 
Carrier(s): 


(If  service  was  prov  ded  under  the  Medicaid 
program,  list  the  prior  Medicaid 
Identification  Numler  and  the  State  where 
the  service  was  provided.) 

11.  You  agree  to  Notify  this  office  of  any 
change  in  operation  ownership,  or 
revocation  of  licensure.  It  is  also  understood 
that  representatives  from  the  Health  Care 
Financing  Administration  (HCFA)  and  HCFA 
Medicare  contractois  may  make  on-site 
inspections  at  any  tfne. 

By  signing.  I  agre^  to  the  above  statement 
and  verify  that  I  ha>^  reviewed  all  of  the 
information  contain  >d  herein,  or  submitted 
separately  in  suppoit  of  this  verification  of 
compliance  form,  ai  d  verify  that  the 
information  is  accui  ite  and  complete. 
Name  and  Title  (pie  ise  print):     


Address: 


Signature: 
Date:       "' 


lOMJ 


1  0938-x  cxx 


ding  I 


According  to  the 
of  1995.  no  persons 
to  a  collection  of  in 
displays  a  valid 
valid  OMB  number 
collection  is 
complete  this  infomn 
estimated  to  average 
per  response,  inclu 
instructions,  search 
gather  the  data  needed 
review  the  informat 
have  any  comments 
of  the  time  estimate(  s) 
improving  this  form 
7500  Security  Boulei'ard 
Maryland  21244-18io 
and  to  the  Office  of 
Regulatory  Affairs 
Budget,  Washington 


I  aperwork  Reduction  Act 
ire  required  to  respond 
fprmation  unless  it 
control  number.  The 
or  this  information 

.  The  time  required  to 
ation  collection  is 
XX  hours  (or  minutes) 
the  time  to  review 
existing  data  resources. 

and  complete  and 
ion  collection.  If  you 
concerning  the  accuracy 

or  suggestions  for 
please  write  to:  HCFA. 
Baltimore, 
.  Mail  Stop  N2-14-26 
I  he  Information  and 
C  iffice  of  Management  and 
DC.  20503. 


|FR  Doc.  99-1547  Pi  ed  1-20-99;  4:15  pm] 
BH.UNO  CODE  4120-03-^  I 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  No.  90-318,  RM-7311,  7516] 

Radio  Broadcasting  Services; 
Chillicothe,  Forest,  Lima,  New 
Wasiiington,  Peebles  and 
Reynoldsburg,  Ohio 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  Rule;  Petition  for 
Reconsideration. 

SUMMARY:  At  the  request  of  Pearl 
Broadcasting,  Inc.,  this  document 
dismisses  the  Petition  for 
Reconsideration  filed  by  Pearl 
Broadcasting,  Inc.  of  the  Report  and 
Order.  61  FR  44288  (Aug.  28. 1996) 
which  denied  Pearl's  request  to  change 
the  community  of  license  of  Station 
WKKKFM),  Channel  227B  from 
Chillicothe  to  Reynoldsburg,  Ohio  and 
denied  proposed  allotments  at  Peebles, 
Forest  and  Lima,  Ohio.  The  Commission 
determined  that  the  request  for 
dismissal  complied  with  the 
requirements  of  §  1 .420(j)  of  the 
Commission's  Rules.  With  this  action, 
this  proceeding  is  terminated. 

EFFECTIVE  DATE:  January  25, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  D.  Scrutchins.  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  90-318,  adopted  January  6, 
1999  and  released  January  15,  1999.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  St,  N.W..  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  1231  20th  Street,  N.W.. 
Washington,  D.C.  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Charles  W.  Logan, 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

|FR  Doc.  99-1640  Filed  1-22-99;  8:45  ami 

BILLINC  CODE  6712-01-U 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  961204340-7087-02;  I.D. 
011999D] 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic; 
Closure 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  closes  the  commercial 
run-around  gillnet  fishery  for  king 
mackerel  in  the  exclusive  economic 
zone  (EEZ)  in  the  Florida  west  coast 
subzone.  This  closure  is  necessary  to 
protect  the  overfished  Gulf  king 
mackerel  resource. 

DATES:  Effective  12:00  noon,  local  time, 
January  20,  1999,  through  June  30,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Godcharles.  727-570-5305. 
SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coastal  migratory  pelagic  fish 
(king  mackerel,  Spanish  mackerel,  cero, 
cobia,  little  tunny,  dolphin,  and,  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  under  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlantic  Fishery 
Management  Councils  (Councils)  and  is 
implemented  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  by 
regulations  at  50  CFR  part  622. 

Based  on  the  Councils'  recommended 
total  allowable  catch  and  the  allocation 
ratios  in  the  FMP,  oh  February  19,  1998 
{63  FR  8353),  NMFS  implemented  a 
commercial  quota  for  the  Gulf  of  Mexico 
migratory  group  of  king  mackerel  in  the 
Florida  west  coast  subzone  of  1.17 
million  lb  (0.53  million  kg).  That  quota 
was  further  divided  into  two  equal 
quotas  of  585,000  lb  (265,352  kg)  for 
vessels  in  each  of  two  groups  by  gear 
types — vessels  fishing  with  run-around 
gillnets  and  those  using  hook-and-line 
gear  (50  CFR  622.42(c)(l)(i)(A)(2)). 

Under  50  CFR  622.43(a)(3),  NMFS  is 
required  to  close  any  segment  of  the 
king  mackerel  commercial  fishery  when 
its  quota  has  been  reached  or  is 
pr&jected  to  be  reached  by  filing  a 
notification  at  the  Office  of  the  Federal 
Register.  NMFS  has  determined  that  the 
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commercial  quota  of  585,000  lb  (265,352 
kg)  for  Gulf  group  king  mackerel  for 
vessels  using  run-around  gillnets  in  the 
Florida  west  coast  subzone  was  reached 
on  January  19, 1999.  Accordingly,  the 
commercial  fishery  for  king  mackerel  for 
such  vessels  in  the  Florida  west  coast 
subzone  is  closed  effective  12:00  noon, 
local  time,  January  20, 1999,  through 
June  30, 1999,  the  end  of  the  fishing 
year. 

The  Florida  west  coast  subzone 
extends  from  87»31'06"  W.  long,  (due 
south  of  the  Alabama/Florida  boimdary) 
to:  (1)  25''20.4'  N.  lat.  (due  east  of  the 
Dade/Monroe  County,  FL,  boundary) 
through  March  31, 1999;  and  (2)  25*'48' 
N.  lat.  (due  west  of  the  Monroe/ColUer 
County,  FL,  boundary)  from  April  1, 
1999,  through  October  31. 1999. 

Classification 

This  action  is  taken  under  50  CFR 
622.43(a)(3)  and  is  exempt  from  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  January  20. 1999. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries. 

National  Marine  Fisheries  Service. 

(FR  Doc.  99-1588  Filed  1-20-99;  1:37  pro] 

BILLING  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  981016260-9018-02;  I.D. 
090998B] 

RIN  0648-AL20 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Vessel  Moratorium 
Program 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  a  final  rule  to 
implement  Amendment  59  to  the 
Fishery  Management  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Management  Area 
(BSAI),  Amendment  57  to  the  FMP  for 
Groundfish  of  the  Gulf  of  Alaska,  and 
Amendment  9  to  the  FMP  for  the 
Commercial  King  and  Taimer  Crab 
Fisheries  in  the  Bering  Sea  and  Aleutian 
Islands  submitted  by  the  North  Pacific 
Fishery  Management  Council  (Council). 
These  amendments  extend  the  Vessel 
Moratorium  Program  (VMP)  authorized 


under  the  subject  FMPs  from  January  1, 

1999,  through  December  31, 1999.  This 
action  is  necessary  to  prevent  a  1-year 
hiatus  between  the  original  expiration  of 
the  VMP  on  December  31 ,  1998.  and  the 
start  of  fishing  under  the  License 
Limitation  Program  (LLP)  on  January  1, 

2000.  This  action  is  intended  to 
implement  approved  amendments  to, 
and  further  the  objectives  of,  the  subject 
FMPs. 

DATES:  Effective  January  19, 1999. 
ADDRESSES:  Copies  of  the  Regulatory 
Impact  Review  for  this  action  can  be 
obtained  from  the  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS,  709 
West  9'"  Street,  Room  453,  Juneau,  AK 

99801,  or  P.O.  Box  21668,  Juneau,  AK 

99802.  Comments  on  the  collection  of 
information  burden  estimate  or  any 
other  aspects  of  the  data  collection  of 
this  action  can  be  sent  to  the  preceding 
address  and  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC.  20503  (Attention: 
NOAA  Desk  Officer). 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Lepore,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  U.S.  groundfish  fisheries  of 
the  Gulf  of  Alaska  (GOA)  and  the  BSAI 
in  the  exclusive  economic  zone 
pursuant  to  the  FMPs  for  groundfish  in 
the  respective  management  areas.  The 
State  of  Alaska  manages  the  commercial 
king  crab  and  Tanner  crab  fisheries  in 
the  Bering  Sea  and  Aleutian  Islands 
with  Federal  oversight,  pursuant  to  the 
FMP  for  those  fisheries.  The  Council 
prepared  the  FMPs  pursuant  to  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  16  U.S.C. 
1801,  ef  seq.  Regulations  implementing 
the  FMPs  appear  at  50  CFR  part  679. 
General  regulations  at  50  CFR  part  600 
also  apply. 

NMFS  implemented  the  VMP  through 
regulations  effective  January  1, 1996.  to 
impose  a  temporary  moratorium  on  the 
entry  of  new  vessels  into  the 
commercial  groundfish  fisheries  in  the 
Exclusive  Economic  Zone  of  the  GOA 
and  the  BSAI  and  the  commercial  king 
crab  and  Taimer  crab  fisheries  in  the 
BSAI  (60  FR  40763,  August  10,  1995). 
The  purpose  of  the  VMP  originally  was, 
and  still  is,  to  curtail  increases  in 
fishing  capacity  and  provide  industry 
stability  while  additional  measures, 
such  as  the  LLP,  were  developed  and 
implemented. 

NMFS  approved  the  LLP  on 
September  12, 1997.  However,  fishing 
under  the  LLP  will  not  begin  until 
January  1,  2000.  The  extension  of  the 
VMP  through  December  31, 1999,  under 


this  final  rule  will  eliminate  the  1-year 
hiatus  between  fishing  under  the  LLP 
and  the  expiration  of  the  VMP  on 
December  31,  1998. 

NMFS  published  a  Notice  of 
Availability  (NOA)  for  Amendments  59, 
57,  and  9  in  the  Federal  Register  on 
September  18, 1998  (63  FR  49892).  The 
comment  period  for  the  NOA  ended  on 
November  17,  1998.  FMP  amendments 
were  required  for  this  extension  because 
the  FMPs  specified  an  expiration  date  of 
December  31.  1998.  for  the  VMP.  NMFS 
published  the  proposed  rule  to 
implement  Amendments  59,  57,  and  9 
in  the  Federal  Register  on  November  13, 
1998  (63  FR  63442).  NMFS  received  no 
comments  on  the  proposed  rule; 
however,  NMFS  received  one  comment 
from  the  U.S.  Coast  Guard  during  the 
comment  period  for  the  NOA.  The  U.S. 
Coast  Guard  indicated  that  all  its 
enforcement  and  safety  concerns  were 
addressed  by  the  amendments. 

NMFS  approved  the  FMP 
amendments  on  December  16,  1998.  The 
amendments  include  a  provision  to 
eliminate  the  potential  for  latent 
capacity  entering  the  affected  fisheries 
through  a  restriction  on  the  submission 
of  new  moratorium  permit  applications 
during  the  extension.  Under  the  original 
VMP.  an  applicant  could  apply  for  a 
new  moratorium  permit  at  any  time 
during  the  VMP.  To  date,  approximately 
1.900  moratorium  permits,  out  of  a 
potential  of  approximately  3,350 
permits,  have  been  issued.  If  the  VMP 
were  extended  without  a  restriction  on 
applications,  up  to  1.450  more 
moratorium  permits  could  be  applied 
for  and  issued.  Therefore,  this  action 
extending  the  VMP  through  December 
31,  1999.  provides  that  no  person  may 
apply  for  a  new  moratorium  permit  after 
the  original  VMP  expiration  date  of 
December  31.  1998.  unless  the 
application  is  based  on  a  moratorium 
qualification  that  was  used  as  a  basis  for 
obtaining  a  moratorium  permit  issued 
on  or  before  that  date. 

Accordingly,  NMFS  will  deny  an 
application  for  a  moratorium  permit 
received  after  December  31, 1998, 
unless  the  moratorium  qualification  on 
which  the  application  is  based  has  been 
used  as  a  basis  for  the  issuance  of  a 
moratorium  permit. 

To  reduce  the  administrative  costs  of 
extending  the  VMP,  this  action  will 
extend  existing  moratorium  perrnits 
through  December  31.  1999,  rather  than 
authorizing  the  reissuance  of  new 
permits  with  the  new  expiration  date. 
The  only  new  moratorium  permits  that 
will  be  issued  are  those  based  on 
moratorium  qualification  transfers. 
These  new  permits  will  also  expire  on 
December  31, 1999. 
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Changes  From  tli  e  Proposed  Rule  to  the 
Final  Rule 

The  final  rule  ncludes  changes  from 
the  proposed  ruli  that  NMFS  does  not 
consider  substantial.  These  changes 
concern  the  expiration  date  of  the 
purpose  and  sco^e  of  the  VMP  and  its 
definitions.  An  expiration  date  of 
December  31,  19^8,  originally  was 

se  items  and 

left  unchanged  in  the 

e  purpose  and  scope 
an  integral  part  of 

re,  in  the  final  rule, 
NMFS  corrected  \he  expiration  date  of 
the  purpose  and  kcope  and  the 
following  definitions  to  December  31, 
1999:  Catcher/processor,  catcher  vessel. 


established  for 
inadvertently  w; 
proposed  rule.  T 
and  definitions 
the  VMP.  Theref( 


directed  fishing, 
moratorium  crab 


maximum  LOA, 
species,  moratorium 


groundfish  speci<is,  moratorium 
qualification,  mo'atorium  species, 
original  qualifyin  g  LOA,  original 


qualifying  vessel, 


period,  and  recor  struction. 

Classification 

The  Administri  itor,  Alaska  Region, 
NMFS,  determined  that  FMP 


Amendments  59 
necessary  for  the 


person,  qualifying 


57,  and  9  are 
conservation  and 


management  of  ti  e  commercial 
groundfish  fisher  /  off  Alaska  and  the 
commercial  king  md  Tanner  crab 
fisheries  in  the  BJ  !AI  in  and  off  Alaska 
and  that  these  FN  P  amendments  are 
consistent  with  ttie  Magnuson-Stevens 
Act  and  other  ap{ilicable  laws. 

This  final  rule  lias  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

At  the  proposec  I  rule  stage,  the 
Assistant  General!  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Co  mmerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  would  not  ha  ve  a  significant 
economic  impact  on  a  substantial 
number  of  small « ntities.  No  comments 
were  received  regarding  this 
certification.  As  ai  result,  a  regulatory 
flexibility  analysi  >  was  not  prepared. 

0MB  approved  a  collection-of- 
information  requirement  for  this  rule 
subject  to  the  Pap  erwork  Reduction  Act 
(PRA)  under  contol  number  0648-0282. 
Public  reporting  I:  urden  for  apphcations 
for  moratorium  p(  irmits,  or  to  transfer  a 
moratorium  permit,  are  estimated  to 
average  30  minut(  is  per  response, 
including  the  tim  ;  for  reviewing 
instructions,  sean  ;hing  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  col  ection  of  information. 
Send  comments  r  jgarding  this  burden 
estimate,  or  any  o  her  aspect  of  this  data 


collection,  including  suggestions  for  the 
burden,  to  NMFS  and  to  OMB  (see 
ADDRESSES). 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  and  no  person  shall  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  control  number. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  there  is  good 
cause  under  5  U.S.C.  553(d)  to  waive  the 
30-day  delay  in  effectiveness  because  (1) 
this  rule  does  not  establish  any  new 
requirements  with  which  affected 
parties  must  come  into  compliance,  (2) 
delay  in  effectiveness  would  frustrate 
the  Council's  intent  to  eliminate  a 
hiatus  in  the  VMP,  and  (3)  delay  in 
effectiveness  may  cause  confusion  to  the 
affected  industry  concerning  VMP 
requirements. 

The  President  has  directed  Federal 
agencies  to  use  plain  language  in  their 
communications  with  the  public, 
including  regulations.  To  comply  with 
this  directive,  we  seek  public  comment 
on  any  ambiguity  or  unnecessary 
complexity  arising  from  the  language 
used  in  this  final  rule. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  15, 1999. 

Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  reasons  set  out  in  the  preamble, 
50  CFR  part  679  is  amended  to  read  as 
follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  etseq.,  1801  et 
seq..  and  3631  et  seq. 

2.  In  §  679.1,  revise  the  heading  of 
paragraph  (c)  to  read  as  follows: 

§  679. 1    Purpose  and  scope. 

***** 

(c)  Moratorium  on  entry  (applicable 
through  December  31.  1999).  *  *  * 
(1)        *         *         . 

§679.2    [Amended] 

3.  In  §  679.2,  remove  the  date 
"December  31,  1998"  and  add  in  its 
place  the  date  "December  31,  1999"  in 
the  following  definitions: 

Catcher/processor,  paragraph  (2) 
Catcher  vessel,  paragraph  (2) 


Directed  fishing,  paragraph  (2) 
Maximum  LOA  (MlOA),  paragraph 

(1) 

Moratorium  crab  species 

Moratorium  groundfish  species 

Moratorium  qualification 

Moratorium  species,  paragraph  (2) 

Original  qualifying  LOA 

Original  qualifying  vessel 

Person,  paragraph  (3) 

Qualifying  period 

Reconstruction 

4.  In  §  679.4,  the  heading  of  paragraph 
(c).  paragraphs  (c)(l)(ii),  (c)(l)(iii)(E), 
(c)(6),  and  (c)(7)  are  revised  to  read  as 
follows: 

§679.4    Pennits. 

***** 

(c)  Moratorium  pennits  (applicable 
through  December  31,  1999) 

(1)  *  *  • 

(ii)  Duration.  Notwithstanding  the 
expiration  date  printed  on  the  permit,  a 
moratorium  permit  is  valid  through 
December  31, 1999,  unless  otherwise 
specified. 

(iii)  *  *  * 

(E)  The  p)ermit's  term  indicates  an 
expiration  of  December  31,  1998,  or 
December  31, 1999. 
•        *        *        •        • 

(6)  Application  for  permit — (i) 
General.  A  moratorium  permit  will  be 
issued  to  the  owner  of  a  vessel  of  the 
United  States  if  he/she  submits  to  the 
Regional  Administrator  a  complete 
application  that  is  subsequently 
accepted  and  approved  and  if  the 
vessel's  LOA  does  not  exceed  the 
maximum  LOA  as  specified  in  §679.2. 

(ii)  Contents  of  application.  A 
complete  application  for  a  moratorium 
permit  must  include  the  following 
information  for  each  vessel: 

(A)  Name  of  the  vessel,  state 
registration  number  of  the  vessel,  and 
the  usee  documentation  number  of  the 
vessel,  if  any; 

(B)  Name(s),  business  address(es),  and 
telephone  and  fax  numbers  of  the  owner 
of  the  vessel; 

(C)  Name  of  the  managing  company; 

(D)  Valid  documentation  of  the 
vessel's  moratorium  qualification,  if 
requested  by  the  Regional  Administrator 
due  to  an  absence  of  landings  records 
for  the  vessel  from  January  1,  1988, 
through  February  9.  1992; 

(E)  Reliable  documentation  of  the 
vessel's  original  qualifying  LOA,  if 
requested  by  the  Regional 
Administrator,  such  as  a  vessel  survey, 
builder's  plan,  state  or  Federal 
registration  certificate,  fishing  permit 
records,  or  other  reliable  and  probative 
documents  that  clearly  identify  the 
vessel  and  its  LOA  and  that  are  dated 
before  June  24,  1992; 
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(F)  Specifications  of  the  fishing  gear(s) 
used  from  January  1, 1988,  through 
February  9, 1992,  and,  if  necessary,  the 
fishing  gear(s)  used  from  February  10, 
1992,  through  December  11,  1994; 

(G)  Specification  of  the  vessel  as 
either  a  catcher  vessel  or  a  catcher/ 
processor  vessel; 

(H)  If  applicable,  transfer 
authorization  if  a  permit  request  is 
based  on  the  transfer  of  moratorium 
qualification  pursuant  to  paragraph 
(c)(9)  of  this  section;  and 

(I)  Signature  of  the  person  who  is  the 
owner  of  the  vessel  or  the  person  who 
is  responsible  for  representing  the  vessel 
owner. 

(iii)  An  application  for  a  moratorium 
permit  received  after  December  31, 
1998,  will  be  denied  unless  it  is  based 
on  a  moratorium  qualification  for  which 
a  moratorium  permit  was  issued  on  or 
before  December  31, 1998. 

(7)  Moratorium  qualification — (i) 
Qualification  by  landings.  A  vessel  has 
moratorium  qualification  if: 

(A)  The  vessel  is  an  original 
qualifying  vessel  based  on  a  legal 
landing  of  moratorium  species  between 
January  1,  1988,  and  February  9.  1992; 

(B)  The  vessel  is  not  a  moratorium 
exempt  vessel  under  paragraph  (c)(2)  of 
this  section; 

(C)  The  vessel's  moratorium 
qualification  has  not  been  transferred; 
and 

(D)  A  moratorium  permit  for  the 
vessel's  moratoriimi  qualification  has 
been  issued  based  on  an  application 
submitted  on  or  before  December  31, 
1998. 

(ii)  Qualification  by  transfer.  A  vessel 
has  moratorium  qualification  if: 

(A)  The  vessel  receives  a  valid 
moratorium  qualification  by  a  transfer 
approved  by  the  Regional  Administrator 
under  paragraph  (c)(9)  of  this  section; 

(B)  The  vessel  is  not  a  moratoriimi 
exempt  vessel  under  paragraph  (c)(2)  of 
this  section; 

(C)  The  moratorium  qualification 
received  by  transfer  has  not  been 
subsequently  transferred;  and 

(D)  A  moratorium  permit  for  the 
vessel's  moratorium  qualification  has 
been  issued  based  on  an  application 
submitted  on  or  before  December  31, 
1998. 

(iii)  Expiration  of  moratorium 
qualification.  A  vessel's  moratorium 
qualification  will  expire  on  December 
31, 1998,  unless  a  moratorium  permit 
has  been  applied  for  on  or  before 
December  31, 1998,  and  subsequently 
issued  based  on  that  moratorium 
qualification. 
***** 
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DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  981021263-9019-02;  I.D. 
0906980] 

RIN:  0648-AK12 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Inshore-Offshore 
Allocations  of  Pollock  and  Pacific  Cod 
Total  Allowable  Catch;  Inshore- 
Offshore  Allocation  of  1999  Interim 
Groundfish  Specifications 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

summary:  NMFS  issues  regulations  to 
implement  Amendment  51  to  the 
Fishery  Management  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (BSAI)  and 
Amendment  51  to  the  Fishery 
Meinagement  Flan  for  Groundfish  of  the 
Gulf  of  Alaska  (GOA).  This  action  is 
necessary  to  implement  the  approved 
portions  of  Amendments  51/51.  The 
rules  re-establish  the  catcher  vessel 
operational  area  (CVOA)  in  the  Bering 
Sea  and  the  allocations  of  total 
allowable  catches  (TACs)  of  pollock  and 
Pacific  cod  in  the  GOA  between  inshore 
and  offshore  components  of  the  fisheries 
through  2001.  Accordingly,  the  1999 
interim  groundfish  specifications  are 
revised  to  reflect  these  allocations.  This 
action  is  intended  to  promote  the  goals 
and  objectives  of  the  FMPs. 
DATES:  Effective  January  20, 1999. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment,  Regulatory 
Impact  Review  and  Final  Regulatory 
Flexibility  Analysis  (EA/RIR/FRFA) 
prepared  for  this  action  are  available 
from  the  Alaska  Region,  NMFS,  P.O. 
Box  21688,  Juneau,  AK  99802,  Attn: 
Lori  J.  Gravel,  or  by  calling  the  Alaska 
Region,  NMFS.  at  907-586-7228. 
FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Ginter,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fisheries  off 
Alaska  under  the  FMPs.  The  North 
Pacific  Fishery  Management  Council 
(Council)  prepared  the  FMPs  pursuant 
to  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  Federal 
regulations  appearing  at  50  CFR  parts 
600  and  679,  respectively  contain 
general  regulations  governing  U.S. 
fisheries  and  implement  the  FMPs. 


Background 

The  TACs  for  pollock  in  the  BSAI  and 
for  pollock  and  Pacific  cod  in  the  GOA 
have  been  allocated  between  inshore 
and  offshore  components  of  the 
groundfish  fisheries  since  1992.  The 
Council  repeatedly  has  recommended 
inshore-offshore  allocations  of  limited 
duration  to  allow  for  periodic  review  of 
the  performance  of  these  management 
measures  relative  to  the  fishery 
conservation  and  management  problems 
they  are  designed  to  resolve.  The 
original  inshore-offshore  allocations 
were  effective  from  1992  through  1995. 
Amendments  38  and  40  to  the  BSAI  and 
GOA  FMPs,  respectively,  reestablished 
inshore-offshore  allocations  that  expired 
at  the  end  of  1998. 

At  its  meeting  in  June  1998,  the 
Council  took  final  action  to  adopt 
Amendments  51/51  to  the  FMPs.  By 
proposing  these  FMP  amendments,  the 
Council  intended  to  change  the  inshore- 
offshore  allocations  in  the  BSAI  but  to 
continue  the  existing  allocations  in  the 
GOA.  Some  other  changes  in  the 
inshore-offshore  regime  also  were 
proposed  as  part  of  these  amendments. 
The  Council  transmitted  Amendments 
51/51  to  NMFS  on  September  4.  1998, 
and  NMFS  published  a  notice  of 
availability  (NOA)  of  the  amendments 
and  supporting  analyses  on  September 
16,  1998  (63  FR  49540).  The  public 
comment  period  on  the  NOA  ended  on 
November  16,  1998.  NMFS  published 
proposed  implementing  rules  for 
Amendments  51/51  on  October  29, 
1998.  (63  FR  57996).  The  comment 
period  on  the  proposed  rules  ended  on 
December  14.  1998.  Additional 
background  information  appears  in  the 
NOA  and  proposed  rule  notices. 

On  October  21.  1998,  the  President 
signed  the  American  Fisheries  Act 
(AFA)  into  law  (Pub.  L.  105-277).  The 
AFA,  among  other  things,  allocated  the 
BSAI  pollock  TACs  differently  than  the 
Council  had  recommended.  The  Council 
held  a  special  meeting  November  10-13, 
1998.  in  part  to  discuss  the  effects  of 
AFA  on  its  inshore-offshore  proposal 
and  other  management  programs.  In 
light  of  the  AFA.  the  Council 
recommended  specific  changes  to  its 
Amendment  51/51  proposal.  Under  the 
Magnuson-Stevens  Act  (section  304). 
NMFS  has  authority  only  to  approve, 
disapprove,  or  partially  approve  an  FMP 
or  amendment;  NMFS  cannot  change  a 
proposed  FMP  or  FMP  amendment  once 
it  has  been  submitted  for  review,  even 
if  requested  to  do  so  by  the  Council  that 
submitted  it.  NMFS  must  base  a 
decision  to  approve,  dimpprove.  or 
partially  approve  an  FMr  or  FMP 
amendment  on  inconsistencies  between 
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the  disapproved  parts  and  the 
Magnuson-Stevisns  Act  or  other 
appHcable  law.  [)n  December  15.  1998, 
the  Alaska  Regii  )nal  Administrator, 
NMFS,  (RA)  paitially  approved  BSAI 
Amendment  51  fully  approved  GOA 
Amendment  51  and  notified  the 
Council  of  this  (  ecision.  The  RA's 
decision  not  to  approve  parts  of  BSAI 
Amendment  51  is  consistent  with  the 
Council's  intent  for  achieving 
consistency  wit  i  the  AFA  as  expressed 
at  its  meeting  in  November  1998. 

Elements  of  Amendments  51/51 
Approved  and  Oisapproved 

BSAI  Amendnifiit  51 
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the 
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Development 
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allowance  for  th(  f 
additional  alloca  ti 
incidental  catches 
fisheries.  Of  the 
the  law  stipul 
allocations:  50 
component,  40 
component 
percent  to  the  o 
(motherships) 

The  allocationi 
will  be  implemeii 
the  annual 
process.  Proposed 
specifications  w0re 
respectively,  on 
FR  71867),  and  J 
50). 

2.  Small  vesse 
Disapproved.  Th 
amendment  wou 
portion  of  the 


the  Council  in  June 
Iment  contemplated 
he  current  inshore- 
regime.  These 
below  with 
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AIA 
Uccati 


late; 


lie  cation-disapproved, 
imendment  would  have 
pro  }ortional  allocation  of 
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reserves.  The  inshore 
have  increased  from 
percent  to  39  percent;  the 
would  have 
deci  eased  from  its  current 
percent.  Because 
the  BSAI  FMP 
percent  Community 
(CDQJ  program 
inshore-offshore 
Am^dment  51  did  not 

location, 
appijoved  the  amendment's 
because  it  was 
AFA  section  206.  This 
specifically 
ion  of  10  percent  of 
to  a  directed  fishing 
CDQ  program  plus  an 
on  of  pollock  for 
in  all  non-pollock 
emaining  pollock  TAC, 
the  following 

to  the  inshore 
pjercent  to  the  offshore 
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f  shore  component 
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specified  by  the  AFA 
ted  in  1999  through 
grounjdfish  specification 
and  interim 
published, 
)ecember30,  1998(63 
i[nuary4,  1999  (64  FR 


set  aside- 
s  part  of  the 
d  have  set  aside  a 
component 


inshore 


pollock  allocation  for  use  by  catcher 
vessels  less  than  125  ft  (38.1  m)  length 
overall  immediately  before  the  pollock 
B  season,  starting  about  August  25.  The 
amount  reserved  in  the  set  aside  would 
have  been  equal  to  2.5  percent  of  the 
BSAI  pollock  TACs,  after  subtraction  of 
reserves. 

NMFS  disapproved  this  part  of 
Amendment  51  because  it  was 
inconsistent  with  several  sections  of  the 
AFA  and  National  Standard  7  of  the 
Magnuson-Stevens  Act  which  requires 
that  conservation  and  management 
measures  shall  where  practicable 
minimize  cost  and  avoid  unnecessary 
duplication.  Section  206  of  the  AFA 
specifically  mandates  allocations  among 
CDQ  and  inshore  and  offshore 
components  of  the  BSAI  pollock  fishery. 
The  proposed  set  aside  conflicts  with 
these  AFA-specified  allocations  because 
it  would  have  been  based  on  the  TAC; 
not  simply  a  sub-allocation  of  the 
inshore  component  allocation.  Further, 
sections  208(a)  and  210(b)  of  the  AFA 
appear  to  provide  the  market  erosion 
protections  for  small  vessels  that  the 
TAC  set  aside  was  designed  to  provide. 
Section  208(a)  establishes  increased 
restrictions  on  entry  into  the  inshore 
catcher  vessel  fishery,  and  section 
210(b)  allows  inshore  catcher  vessels  to 
form  an  exclusive  cooperative. 
Moreover,  the  AFA  provides  the  entire 
inshore  component  with  a  substantially 
increased  allocation  of  the  pollock  TAC 
(about  30  percent)  relative  to  its 
allocation  from  1992  through  1998.  The 
small  vessels  that  operate  in  the  inshore 
component  likely  will  benefit  to  some 
degree  from  this  increased  allocation. 
Therefore,  in  light  of  the  AFA,  the 
proposed  small  vessel  set  aside 
provisions  would  duplicate  existing 
provisions  and  impose  unnecessary 
regulatory  costs  on  the  pollock  fisheries. 

3.  Catcher  vessel  operational  area 
(CVOA)-Partially  Approved.  This  part 
of  Amendment  51  will  continue  the 
CVOA  specified  in  the  existing 
regulations  with  respect  to  the 
geographic  area  and  its  effectiveness 
during  the  B  season  (50  CFR 
679.22(a)(5)).  Amendment  51,  however, 
would  have  changed  the  existing  CVOA 
rules  by  excluding  from  the  CVOA  all 
catcher  vessels  that  deliver  pollock  to 
the  offshore  component.  This  would 
have  prevented  catcher  vessels  from 
conducting  directed  fishing  in  the 
CVOA  for  pollock  for  delivery  to 
motherships  or  catcher/processors  (the 
offshore  component)  during  the  B 
season.  Under  the  current  CVOA 
regulation,  all  catcher  vessels,  regardless 
of  whether  they  deliver  to  inshore  or 
offshore  components,  may  fish  in  the 
CVOA. 


The  NMFS  has  approved  all  of  the 
proposed  amendment  text  pertaining  to 
the  CVOA  with  the  exception  of  the 
phrases  that  would  have  excluded  from 
the  CVOA  catcher  vessels  catching 
pollock  for  processing  by  the  offshore 
component.  The  reason  for  selectively 
disapproving  such  text  is  its 
inconsistency  with  national  standard  7. 
The  Council  intended  the  disapproved 
text  to  establish  parity  between  the 
motherships  and  the  catcher/processor 
vessels  within  the  offshore  component. 
Motherships  have  been  allowed  to 
operate  within  the  CVOA,  receiving  and 
processing  pollock  harvested  by  catcher 
vessels.  Catcher/processor  vessels  are 
not  allowed  to  harvest  pollock  in  the 
CVOA  during  the  B  season.  In 
recommending  the  CVOA  portion  of 
Amendment  51,  the  Council  attempted 
to  create  parity  between  motherships 
and  catcher/processor  vessels.  As  stated 
in  the  preamble  to  the  proposed  rule  (63 
FR  58000-58001),  the  Council  noted 
that  the  proportion  of  catch  taken  by 
mothership  operations  increased  at  the 
expense  of  catcher/processors  during 
the  period  1991-96,  and  that 
motherships  may  have  had  a 
competitive  advantage  over  catcher/ 
processors.  The  AFA,  however,  specifies 
separate  allocations  of  the  pollock  TACs 
for  the  mothership  and  catcher/ 
processor  sectors,  thereby  achieving  the 
parity  intended  by  the  Council.  Hence, 
the  exclusion  of  catcher  vessels  ft-om  the 
CVOA  that  deliver  to  the  offshore 
component  was  an  unnecessary 
duplication  of  an  AFA  provision.  As 
such,  it  was  inconsistent  with  national 
standard  7. 

Disapproval  of  the  offshore  catcher 
vessel  text  does  not  prevent  the 
implementation  of  the  CVOA  provision. 
In  fact,  it  makes  the  approved  CVOA 
more  closely  resemble  the  CVOA 
provision  in  effect  during  1996-98.  In 
addition,  at  its  meeting  in  November 
1998,  the  Council  indicated  its  desire  to 
remove  this  more  restrictive  provision 
fi-om  its  Amendment  51  proposal  and 
retiun  to  the  previous  CVOA  rule. 

Although  the  approved  CVOA 
provisions  are  effectively  the  same  as 
they  were  from  1996-98,  further 
restrictions  on  fishing  in  the  CVOA  will 
be  implemented  in  1999  to  mitigate  the 
effects  of  pollock  fishing  on  Steller  sea 
lions  and  their  critical  habitat,  within 
which  much  of  the  CVOA  lies.  These 
restrictions  will  have  the  effect  of 
dispersing  the  pollock  fishery  in  time 
and  area  and  wrill  be  made  by  separate 
regulatory  action. 

4.  Duration-Disapproved.  As 
proposed,  the  pollock  allocations  in 
Amendment  51  would  have  been 
effective  for  the  3-year  period,  January 
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1, 1999,  through  December  31,  2001. 
This  period  is  inconsistent  with  the 
effective  period  of  the  inshore-offshore 
allocations  specified  in  the  AFA  of 
January  1, 1999,  through  December  31, 
2004  (sec.  206  and  213).  No  duration 
limit  was  specified  in  the  proposed 
amendment  text  for  the  CVOA 
provision.  Hence,  this  provision  will 
continue  in  effect  until  changed  by 
action  of  the  Council  and  NMFS. 

GOA  Amendment  51 

As  adopted  by  the  Council  in  June 
1998,  this  amendment  reestablishes, 
without  change,  the  current  inshore- 
offshore  allocation  regime  in  the  GOA 
through  December  31,  2001.  These 
provisions  are  discussed  below  with 
reasons  for  approval  of  each  change. 

1.  Pollock  allocation-Approved.  This 
part  of  the  amendment  will  maintain  the 
current  allocation  of  the  pollock  TACs 
of  100  percent  to  the  inshore 
component.  This  allocation  is  consistent 
with  the  Magnuson-Stevens  Act  and 
other  applicable  law. 

2.  Pacific  cod  allocation-Approved. 
This  part  of  the  amendment  will 
maintain  the  current  allocation  of  the 
Pacific  cod  TACs  of  90  percent  to  the 
inshore  component  and  10  percent  to 
the  offshore  component.  These 
provisions  are  consistent  with  the 
Magnuson-Stevens  Act  and  other 
applicable  law. 

3.  Duration — Approved.  The  effective 
period  for  the  allocations  in 
Amendment  51  is  extended  for  another 
3  years,  fi-om  January  1,  1999.  through 
December  31,  2001.  Section  213  of  the 
AFA  does  not  apply  to  the  GOA 
allocations  proposed  by  the  Council. 
Therefore,  the  proposed  duration  of  the 
amendment  is  not  inconsistent  with 
AFA,  the  Magnuson-Stevens  Act  or 
other  applicable  law. 

Changes  From  the  Proposed  Rule 

As  indicated  above,  the  AFA 
substantially  changed  the  statutory 
climate  in  which  the  Council  was  acting 
when  it  adopted  Amendments  51/51  in 
June  1998.  The  proposed  implementing 
rule  for  Amendments  51/51,  published 
on  October  29,  1998  (63  FR  57996), 
represented  the  amendments  as  the 
Council  had  submitted  them  and 
discussed  anticipated  AFA  provisions 
in  the  preamble.  Hence,  differences 
between  the  proposed  rule  and  this  final 
rule  are  due  to  the  partial  approval  of 
the  amendments,  as  discussed  earlier 
above,  and  result  principally  fi-om  the 
effect  of  the  AFA.  A  detailed  discussion 
of  these  differences  follows.  '' 

1.  Definitions.  The  terms  "inshore 
component"  and  "offshore  component" 
are  changed  to  reflect  the  AFA  meaning 


of  these  terms  in  the  BSAI  as  distinct 
from  their  meaning  in  the  GOA  and  to 
prescribe  different  duration  dates  in  the 
BSAI  and  the  GOA.  The  AFA's 
definition  of  "inshore  component"  for 
pollock  fishing  in  the  BSAI  does  not 
include  vessels  that  process  pollock  or 
GOA  Pacific  cod  in  a  single  geographic 
location  in  Alaska  State  waters.  Rather 
the  AFA  considers  such  vessels  to  be 
"shoreside  processors"  (AFA  sec. 
208(f)(1)(A)).  For  the  GOA  pollock 
fishery,  however,  the  "inshore 
component"  definition  remains  as 
proposed.  Also,  the  duration  of  the  AFA 
provisions  continues  through  December 
31,  2004  (AFA  sec.  213(a)),  whereas  the 
duration  of  the  GOA  inshore-offshore 
provisions,  as  recommended  by  the 
Council  and  approved,  continue 
through  December  31,  2001.  This  final 
rule  clarifies  these  differences  between 
the  AFA  and  approved  inshore-offshore 
provisions  for  the  GOA  by  prescribing  4 
separate  definitions  for  the  BSAI  and 
GOA  inshore  and  offshore  components. 

2.  Prohibitions.  The  inshore-offshore 
prohibitions  paragraph  (§  679.7(a)(7))  is 
expanded  to  accommodate  the 
differences  between  the  inshore  and 
offshore  component  definitions  in  the 
BSAI  and  the  GOA,  respectively,  as 
explained  above.  The  final  rule 
prohibitions  are  substantially  the  same 
as  those  in  the  proposed  rule,  however, 
in  that  they  prohibit  the  operation  of  a 
vessel  in  more  than  one  category  of  the 
inshore  component  or  in  the  inshore 
and  offshore  component  during  the 
same  fishing  year. 

3.  Allocations  specified.  The  specific 
allocations  of  the  pollock  TACs  in  the 
BSAI  in  §679.20(a)(6)(i)  are  changed  for 
consistency  with  the  AFA.  This  final 
rule  references  section  206(b)  of  the 
AFA  as  governing  these  allocations 
instead  of  explicitly  specifying  the  AFA 
inshore  and  offshore  allocations.  These 
allocations  will  be  made  effective  for 
1999  through  the  annual  specifications 
notices  required  under  §  679.20(c). 
Likewise,  §  679.20(b)(l)(iv)  is  allowed  to 
expire  because  non-specific  reserve 
amounts  of  pollock  are  superceded  by 
the  AFA.  The  Council  may  submit 
another  FMP  amendment  during  1999  to 
formally  integrate  the  AFA  provisions 
into  the  FMP  for  the  Groundfish  Fishery 
of  the  BSAI. 

With  respect  to  the  GOA  allocations, 
no  substantive  changes  are  made  in  this 
final  rule.  Minor  changes  were  made, 
however,  in  light  of  the  new  defined 
terms  for  inshore  and  offshore 
components.  Similar  editorial  changes 
are  made  in  the  final  rule  paragraphs 
(b)(2)  and  (c)(4)  of  §679.20  to 
differentiate  the  duration  dates  and 
inshore  and  offshore  component  terms 


defined  for  the  BSAI  and  GOA, 
respectively. 

The  proposed  BSAI  pollock  TAG  "set- 
aside"  for  vessels  less  than  125  ft  (38.1 
m)  LOA,  is  not  included  in  the  final  rule 
because  NMFS  has  disapproved  this 
part  of  Amendment  51  (see  above). 

4.  Area  closures.  The  proposed 
duration  date  for  the  CVOA  is  omitted 
in  this  final  rule  because  the  approved 
BSAI  Amendment  51  text  does  not 
explicitly  state  an  expiration  date  for  the 
CVOA.  In  addition,  the  proposed 
exclusion  of  "vessels  catching  pollock 
for  processing  by  the  offshore 
component"  from  the  CVOA  (in 
proposed  §679.22(a)(5)(ii))  is  removed 
from  this  final  rule  because  this  part  of 
the  Amendment  51  CVOA  proposal  was 
disapproved.  In  effect,  the  approved 
CVOA  provision  as  implemented  by  this 
rule  is  the  same  as  the  CVOA  provision 
in  effect  during  1996  through  1998. 

5.  Seasons.  The  effective  duration 
date  is  changed  for  the  restrictions  that 
apply  to  the  offshore  component  in  the 
BSAI  (at  §679.23(eM2)(ii)).  This  change 
is  made  to  achieve  consistency  with  the 
AFA.  In  addition,  the  proposed  season 
beginning  date  for  vessels  less  than  125 
ft  (38.1  m)  LOA  fishing  for  the  pollock 
"set-aside"  is  not  included  in  this  final 
rule  because  this  part  of  Amendment  51 
was  disapproved.  This  provision  was 
proposed  at  §679.23(e)(2)(iii)  which  is 
removed  from  this  final  rule.  As  a  result, 
proposed  §  679.23(e)(2)(iv),  the  B  season 
fair  start  provision,  is  redesignated  as 
§679.23(e)(2)(iii)  and  edited  to  remove 
reference  to  the  "set-aside"  season 
provision. 

NMFS  anticipates  that  the  restrictions 
on  season  start  dates  for  the  offshore 
component  in  the  BSAI  set  forth  at 
§679.23{e)(2)(ii)  and  (iii)  will  be  subject 
to  change  under  subsequent  rulemaking 
to  implement  Steller  sea  lion  mitigation 
measures. 

Response  to  Comments 

The  public  comment  period  on 
Amendments  51/51  ended  on  November 
16,  1998,  as  announced  in  the  NOA 
published  September  16, 1998  (63  FR 
49540).  The  comment  period  on  the 
proposed  rules  to  implement  the 
amendments  ended  on  December  14, 
1998,  as  announced  in  the  proposed 
rule  pubhshed  on  October  29,  1998  (63 
FR  57996).  All  comments  received  on 
the  amendments  and  the  proposed  rule 
are  summarized  and  responded  to 
below.  A  total  of  71  letters  of  comment 
were  received.  Of  the  total,  65  letters 
essentially  made  the  same  comment  and 
are  summarized  under  Comment  1 .  One 
letter  responded  with  no  comment  and 
one  letter  asked  for  an  extension  of  the 
comment  period  which  was  denied. 
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Comment  3.  ( loncem  was  expressed 
about  the  proposal  to  prohibit  catcher 
vessels  that  deliver  pollock  to  the 
offshore  sector  rom  operating  in  the 
CVOA.  Moving  the  catcher  vessels  that 
deliver  to  moth(!rships  out  ofthe  CVOA 
during  the  B  se<  son  may  pose  an 
increased  safety  risk.  Accident  records 
of  the  U.S.  Coas  t  Guard  for  the  last  5 
years  indicate  more  vessels  under  124  ft 
(37.8  m)  were  lest  outside  ofthe  CVOA 
than  were  lost  ii  iside  the  CVOA. 


Response.  NMFS  did  not  approve  the 
offshore  catcher  vessel  prohibition  part 
of  the  CVOA  proposal  (see  above). 

Comment  4.  Council  discussion  of  the 
issue  of  prohibiting  catcher  vessels  fi-om 
the  CVOA  if  they  deliver  to  motherships 
centered  on  the  contention  that  catcher/ 
processors  were  disadvantaged  by  the 
motherships  ability  to  operate  in  the 
CVOA.  This  contention  is  wrong 
because  catcher/processors  are  allowed 
to  operate  in  the  CVOA  if  they  operate 
in  the  same  manner  as  motherships  (i.e. 
do  not  catch  pollock  but  only  receive 
pollock  fi-om  catcher  vessels). 
Mothership  operations  have  no 
competitive  advantage  over  catcher/ 
processor  inside  the  CVOA.  Catcher/ 
processors  normally  choose  to  fish 
outside  of  the  CVOA  for  economic,  not 
regulatory,  reasons.  With  the  passage  of 
the  AFA,  the  Council's  proposal 
regarding  offshore  catcher  vessels  in  the 
CVOA  becomes  moot  because  it  fixes 
the  allocation  of  pollock  between 
motherships  and  catcher/processors. 

Response.  NMFS  agrees  and  did  not 
approve  the  offshore  catcher  vessel 
prohibition  part  of  the  CVOA  proposal 
(see  above). 

Comment  5.  The  Council  commented 
on  its  BSAI  Amendment  51  proposal  in 
light  of  the  AFA  and  based  on  Council 
discussions  at  its  special  meeting  in 
November  1998.  The  Coimcil 
recommended  substituting  the  pollock 
allocation  percentages  and  duration 
provisions  of  the  AFA  for  those 
proposed  in  BSAI  Amendment  51.  The 
Council  also  recommended  that  the 
TAC  set-aside  for  small  vessels  and  the 
exclusion  of  offshore  catcher  vessels 
fi-om  the  CVOA  be  found  luinecessary 
given  the  explicit  allocations  under  the 
AFA  that  increase  the  inshore 
component's  share  ofthe  TAC  and 
allow  the  inshore  component  to  form 
cooperative  agieements  under  the  AFA. 
Although  originally  submitted  as  a  non- 
severable FMP  amendment  proposal, 
the  passage  of  the  AFA  represents  a 
unique  situation  which  requires  partial 
disapproval  ofthe  Council's  earlier 
recommendations. 

Response.  NMFS  agrees  and  has 
disapproved  the  proposed  provisions  for 
a  small  vessel  set-aside  and  the 
exclusion  of  offshore  catcher  vessels 
from  the  CVOA.  The  Magnuson-Stevens 
Act  does  not  allow  NMFS  to  substitute 
new  provisions  for  those  recommended 
by  a  Regional  Council.  The  Act  allows 
only  the  approval,  disapproval,  or 
partial  approval  ofthe  Council's 
recommended  provisions.  The  AFA- 
mandated  allocations  of  the  pollock 
TACs,  however,  will  be  implemented  in 
1999  through  the  annual  specification 
process.  A  letter  from  NMFS  indicating 


the  approved  and  disapproved  portions 
of  Amendments  51/51  was  sent  to  the 
Council  on  December  15, 1998. 

Interim  Specifications 

Regulations  at  §  679.20(c)(1)  require 
annual  publication  of  proposed 
specifications  of  catch  limits  in  the 
BSAI  and  GOA  groundfish  fisheries  for 
the  next  fishing  year.  The  1999 
proposed  specifications  for  the  BSAI 
and  the  GOA  were  published  on 
December  30,  1998  (63  FR  71867  and 
71876,  respectively).  Interim 
specifications  (§  679.20(c)(2))  provide 
for  groundfish  fisheries  that  start  in 
early  January  each  year  and  remain  in 
effect  until  superceded  by  publication  of 
the  final  specifications.  Interim 
cpecifications  for  the  BSAI  and  GOA 
groundfish  fisheries  were  published  on 
January  4,  1999  (64  FR  50  and  46, 
respectively).  The  AFA  authorizes  the 
interim  specification  of  inshore  and 
offshore  eunounts  for  the  BSAI  pollock 
fisheries.  This  final  rule  makes  effective 
the  interim  allocations  of  inshore  and 
offshore  amounts  for  the  GOA  pollock 
and  Pacific  cod  fisheries. 

Classification 

This  action  has  been  determined  to  be 
not  significant  under  E.O.  12866,  based 
on  the  EA/RIR/FRFA  prepared  for  this 
action  (see  ADDRESSES). 

The  Council  prepared  an  IRFA  on  the 
proposed  rule  to  implement 
amendments  51/51.  However,  as 
explained  above,  NMFS  has 
disapproved  substantial  portions  ofthe 
proposed  amendments  and  is 
consequently  implementing  only  a 
portion  of  the  provisions  described  in 
the  proposed  rule.  NMFS  has  prepared 
an  FRFA  that  considers  only  those 
aspects  of  the  proposed  rule  that  are 
now  being  implemented. 

This  final  rule  would  apply  to  about 
1,508  vessels  that  participated  in  the 
GOA  groundfish  fisheries  in  1996,  an 
unknown  number  of  which  are  small 
entities.  The  number  is  unknown 
because  the  data  source  for  this  number, 
i.e.,  permit  records,  does  not  have  any 
data  regarding  whether  the  vessel  is  a 
small  entity.  The  proportion  of  these 
vessels  that  participate  in  the  inshore 
sector  versus  the  offshore  sector  is 
unknowrn.  However,  NMFS  believes  that 
most  of  these  vessels  are  likely  inshore 
small  entities  because  there  is  virtually 
no  offshore  fishery  in  the  GOA;  100 
percent  of  the  pollock  fishery  is 
allocated  to  the  inshore  component,  and 
ninety  percent  of  the  Pacific  cod  fishery 
is  also  allocated  to  the  inshore 
component.  The  portion  of  the  rule 
implementing  the  CVOA  would  apply 
only  to  the  independent  catcher  vessels 
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that  participate  in  the  BSAI  pollock 
fishery.  The  FRFA  estimates  those 
vessels  to  consist  of  about  50 
independent  catcher  vessels  all  of 
which  are  small  entities. 

The  final  rule  imposes  no  new 
reporting,  record  keeping,  or  other 
compliance  requirements.  A  description 
of  the  need  for  this  action,  as  well  as 
summaries  of  and  responses  to  public 
comments,  appear  in  this  preamble, 
above.  The  comment  most  relevant  to 
the  IRFA  was  Comment  one.  Although 
the  allocations  mandated  by  the  AFA 
may  have  even  more  pronounced 
economic  impacts  than  the  proposed 
rule  may  have  had.  those  impacts  are  no 
longer  associated  with  this  rule.  NMFS 
expects  to  implement  these  AFA 
allocations  through  the  final 
specifications  or  other  proposed  and 
final  rules.  NMFS  will  analyze  the 
economic  impacts  of  those  allocations 
for  these  future  rule  makings. 

The  approved  portions  oi  the 
amendments  (the  CVOA  and  the  GOA 
allocations)  would  benefit  the  inshore 
component  to  the  detriment  of  the 
offshore  component.  Because  most  of 
the  small  entities  affected  by  this  final 
rule  participate  in  the  inshore 
component,  while  the  offshore 
component  consists  mainly  of  large 
entities,  the  main  impacts  of  this  final 
rule  are  likely  to  be  beneficial  to  small 
entities.  The  allocations  in  the  GOA 
maintain  the  status  quo.  but  the  CVOA 
allocations  in  the  BSAI  exclude  the 
catcher  processors,  which  has  the  effect 
of  conveying  benefits  to  small  entities. 
Because  NMFS  expects  actions  to  be 
beneficial  to  small  entities.  NMFS  has 
taken  no  steps  to  minimize  the 
significant  economic  impacts  on  small 
entities. 

Pursuant  to  section  7  of  the 
Endangered  Species  Act,  NMFS 
initiated  consultation  on  the  effects  of 
proposed  Amendments  51/51  and  the 
BSAI  and  GOA  pollock  fisheries  on 
listed  and  candidate  species,  including 
the  Steller  sea  Hon  and  designated 
critical  habitat.  The  biological  opinion 
prepared  for  this  consultation,  dated 
December  3, 1998.  and  revised 
December  16.  1998.  concludes  that  the 
BSAI  and  GOA  pollock  fisheries 
jeopardize  the  continued  existence  of 
Steller  sea  lions  and  adversely  modify 
their  designated  critical  habitat.  The 
biological  opinion  contains  reasonable 
and  prudent  alternatives  (RPAs)  to 
mitigate  the  adverse  impacts  of  the 
pollock  fisheries  on  Steller  sea  lions. 
Specific  measures  to  implement  the 
RPAs  were  discussed  by  the  Council  at 
its  meeting  in  December  1998  and  will 
be  implemented  by  NMFS  through 
emergency  rulemaking  before  the  start 


of  the  BSAI  and  GOA  pollock  fisheries 
in  1999.  The  effects  of  Steller  sea  lion 
mitigation  measures  on  the  pollock 
allocations  created  under  the  AFA  and 
GOA  Amendment  51  are  uncertain. 

This  rule  contains  no  new  collection- 
of-information  requirements  subject  to 
the  Paperwork  Reduction  Act. 

The  Assistant  Administrator  for 
Fisheries.  NOAA.  finds  there  is  good 
cause  under  the  authority  contained  in 
5  U.S.C.  553(d)  to  waive  the  30-day 
delay  in  effective  date  because  the 
immediate  effectiveness  of  this  rule  is 
required  to  prevent  the  offshore 
component  in  the  GOA  from  exceeding 
its  statutory  allocations  of  pollock  and 
Pacific  cod  when  directed  fisheries  for 
these  species  open  in  January  1999. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries.  Recordkeeping  and 
reporting  requirements. 

Dated:  January  19, 1999. 
RoUand  A.  Schmitten. 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  679  is  amended 
as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  773  et  seq.,  16  U.S.C.  1801  et 
seq.,  and  3631  et  seq. 

2.  In  §  679.2,  the  definitions  of 
"Inshore  component"  and  "Offshore 
component"  are  removed  and  the 
definitions  of  "Inshore  component  in 
the  BSAI".  "Inshore  component  in  the 
GOA".  "Offshore  component  in  the 
BSAI".  and  "Offshore  component  in  the 
GOA"  are  added,  in  alphabetical  order, 
to  read  as  follows: 

§679.2    Definitions. 

*        *        »         *        * 

Inshore  component  in  the  BSAI 
(applicable  through  December  31,  2004) 
means  the  following  categories  that 
process  groundfish  harvested  in  the 
BSAI: 

(1)  Shoreside  processors,  including 
those  eligible  under  section  208(f)  of  the 
American  Fisheries  Act:  and 

(2)  Vessels  less  than  125  ft  (38.1  m) 
LOA  that  process  less  than  126  mt  per 
week  in  round-weight  equivalents  of  an 
aggregate  amount  of  pollock  and  Pacific 
cod. 

Inshore  component  in  the  GOA 
(applicable  through  December  31,  2001) 
means  the  following  three  categories  of 
the  U.S.  groundfish  fishery  that  process 


groundfish  harvested  in  the  BSAI  or 
GOA: 

(1)  Shoreside  processing  operations; 

(2)  Vessels  less  than  125  ft  (38.1  m) 
LOA  that  process  no  more  than  1 26  mt 
per  week  in  round-weight  equivalents  of 
an  aggregate  amount  of  pollock  and 
Pacific  cod;  and 

(3)  Vessels  that  process  pollock  or 
Pacific  cod,  harvested  in  a  directed 
fishery  for  those  species,  at  a  single 
geographic  location  in  Alaska  State 
waters  during  a  fishing  year. 

«         «         *         •         * 

Offshore  component  in  the  BSAI 
(applicable  through  December  31.  2004) 
means  all  vessels  not  included  in  the 
definition  of  "inshore  component  in  the 
BSAI"  that  process  groundfish  in  the 
BSAI. 

Offshore  component  in  the  GOA 
(applicable  through  December  31.  2001) 
means  all  vessels  not  included  in  the 
definition  of  "inshore  component  in  the 
GOA"  that  process  groundfish  in  the 
BSAI  or  GOA. 

*  •         •         *        • 

3.  In  §679.7.  paragraph  (a)(7)  is 
revised  to  read  as  follows: 

§  679.7    Prohibitions. 

*  •         *         •         • 

(a)  •  •  • 

(7)  Inshore-offshore— (i)  [Applicable 
through  December  31.  2004).  Operate 
any  vessel  in  the  BSAI  in  more  than  one 
of  the  two  categories  included  in  the 
definition  of  "inshore  component  in  the 
BSAI,"  in  §679.2.  during  any  fishing 
year. 

(ii)  [Applicable  through  December  31 , 
2004).  Operate  any  vessel  in  the  BSAI 
under  both  the  "inshore  component  in 
the  BSAI"  and  the  "offshore  component 
in  the  BSAI"  definitions  in  §679.2 
during  the  same  fishing  year. 

(iii)  [Applicable  through  December 
31.  2001).  Operate  any  vessel  in  the 
BSAI  under  both  the  "inshore 
component  in  the  GOA"  and  the 
"offshore  component  in  the  BSAI"  or 
under  both  the  "offshore  component  in 
the  GOA"  and  the  "inshore  component 
in  the  BSAI"  definitions  in  §  679.2 
during  the  same  fishing  year. 

(iv)  [Applicable  through  December  31. 
2001).  Operate  any  vessel  in  the  GOA  in 
more  than  one  of  the  three  categories 
included  in  the  definition  of  "inshore 
component  in  the  GOA,"  in  §679.2, 
during  any  fishing  year. 

(v)  [Applicable  through  December  31, 
2001).  Operate  any  vessel  in  the  GOA 
under  both  the  "inshore  component  in 
the  GOA"  and  the  "offshore  component 
in  the  GOA"  definitions  in  §679.2 
during  the  same  fishing  year. 

(vi)  [Applicable  thiough  December  31, 
2001).  Operate  any  vessel  in  the  GOA 
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under  both  the  "i  nshore  component  in 
the  GOA"  and  th  j  "offshore  component 
in  the  BSAI"  or  under  both  the 
"offshore  component  in  the  GOA"  and 
the  "inshore  component  in  the  BSAI" 
definitions  in  §  679.2  during  the  same 
fishing  year.         I 

(vii)  [Applicable  through  December 
31.  2001).  Operatfe  any  vessel  that 
processes  pollocij  or  Pacific  cod, 
harvested  in  a  directed  fishery  for  those 
species,  at  a  singi  e  location  in  Alaska 
State  waters  unddr  the  "inshore 
component  in  th«  BSAI"  and  the 
"inshore  compon  ent  in  the  GOA" 
definitions  in  §  6  '9.2  during  the  same 
fishing  year. 


4.  In  §679.20 
and  (c)(4)  are 


laragraphs  (a)(6),  (b)(2), 
rev  sed  to  read  as  follows: 


§  679.20    General  limitations. 

•         *         * 

(a)  *  *  • 

(6)  Inshore-offshore  apportionments — 
(i)  BSAI  pollock  applicable  through 
December  31,  2014).  The  apportionment 
of  pollock  in  eacl  BSAI  subarea  or 
district  and  seasa  n  between  the  inshore 
component  in  the  BSAI  and  the  offshore 
component  in  the  BSAI  will  he  the  same 
as  that  specified  in  section  206(b)  of  the 
American  Fisheriss  Act. 

(ii)  GOA  pollock  (applicable  through 
December  31,  20C1).  The  apportionment 
of  pollock  in  all  COA  regulatory  areas 
and  for  each  seas(  >n  allowance  described 
in  paragraph  (a)(!  ){ii)  of  this  section  will 
be  allocated  entirjly  to  vessels  catching 
pollock  for  procei  ising  by  the  inshore 

GOA  after  subtraction 
is  projected  by  the 
Regional  Administrator  to  be  caught  by, 
or  delivered  to,  th  e  offshore  component 
in  the  GOA  inciduntal  to  directed 
fishing  for  other  ( roundfish  species. 

(iii)  GOA  Pacif,  c  cod  (applicable 
through  December 31.  2001).  The 
apportionment  of  Pacific  cod  in  all  GOA 
regulatory  areas  vrill  be  allocated  90 

catching  Pacific  cod 

the  inshore 

GOA  and  10  percent 


percent  to  vessels 
for  processing  by 
component  in  the 
to  vessels  catchin  5  Pacific  cod  for 


processing  by  the 
the  GOA. 


(b)  •  *  * 

(2)  •  *  • 

(i)  Pollock  inshbre 
reapportionment 
December  31, 
GOA  reserve  that 
pollock  as  provi 
(b)  must  be  appor  tioned 
inshore  com 
offshore  com 


20il). 


did 


iponeit 


same  proportion 
(a)(6){ii)  of  this  s^tion 


offshore  component  in 


offshore 
applicable  through 

.  Any  amounts  of  the 
are  reapportioned  to 
by  this  paragraph 

between  the 
in  the  GOA  and  the 
pon^nt  in  the  GOA  in  the 
pecified  in  paragraph 


(ii)  Pacific  cod  inshore-offshore 
reapportionment  (applicable  through 
December  31,  2001).  Any  amounts  of  the 
GOA  reserve  that  are  reapportioned  to 
Pacific  cod  as  provided  by  this 
paragraph  (b)  must  be  apportioned 
between  the  inshore  component  in  the 
GOA  and  the  offshore  component  in  the 
GOA  in  the  same  proportion  specified 
in  paragraph  (a)(6)(iii)  of  the  section. 
***** 

(c)  *  *  • 

(4)  Inshore-offshore  allocations — (i) 
BSAI  pollock  (applicable  through 
December  31,  2004).  The  proposed, 
interim,  and  final  specifications  will 
specify  the  allocation  of  pollock  for 
processing  by  the  inshore  component  in 
the  BSAI  and  the  offshore  component  in 
the  BSAI,  and  any  seasonal  allowances 
thereof,  as  authorized  under  paragraphs 
(a)(5)  and  (a)(6)  of  this  section! 

(ii)  GOA  pollock  and  Pacific  cod 
(applicable  through  December  31.  2001). 
The  proposed,  interim,  and  final 
specifications  will  specify  the  allocation 
of  GOA  pollock  and  GOA  Pacific  cod  for 
processing  by  the  inshore  component  in 
the  GOA  and  the  offshore  component  in 
the  GOA,  and  any  seasonal  allowances 
thereof,  as  authorized  under  paragraphs 
(a)(5)  and  (a)(6)  of  this  section. 
***** 

5.  In  §  679.22,  paragraph  (a)(5)  is 
revised  to  read  as  follows: 

§  679.22    Closures. 

(a)  •  •  * 

(5)  Catcher  Vessel  Operational  Area 
(CVOA).  The  CVOA  is  defined  as  that 
part  of  the  BSAI  that  is  south  of  Se'OO' 
N.  lat.  and  between  163°00'  W.  long, 
and  167''30'  W.  long.  (Figure  2  to  part 
679). 

(i)  Effective  time  period.  The  CVOA  is 
established  annually  during  the  B 
season,  defined  at  §679.23(e)(2)(I)(B), 
from  September  1  until  the  date  that 
NMFS  closes  the  B  season  allocation  for 
the  inshore  component  in  the  BSAI  to 
directed  fishing. 

(ii)  Offshore  component  in  the  BSAI 
restrictions.  A  catcher/processor  vessel 
in  the  offshore  component  is  prohibited 
from  conducting  directed  fishing  for 
pollock  in  the  CVOA  unless  it  is 
operating  under  a  CDP  approved  by 
NMFS. 

(iii)  Fisheries  other  than  pollock.  A 
vessel  that  harvests  or  processes 
groundfish  in  directed  fisheries  for 
species  other  than  pollock  may  operate 
within  the  CVOA  consistent  with  the 
other  provisions  of  this  part. 
***** 

6.  In  §679.23,  paragraph  (e)(2)  is 
revised  to  read  as  follows: 


§679.23    Seasons. 

•        *        *        •        • 

(e)  *  *  • 

(2)  Directed  fishing  for  pollock,  (i) 
Subject  to  other  provisions  of  this  part, 
and  except  as  provided  in  paragraphs 
(e)(2)(ii)  and  (e)(2)(iii)  of  this  section, 
directed  fishing  for  pollock  is 
authorized  only  during  the  following 
two  seasons: 

(A)  A  season.  From  0001  hours  A.l.t. 
January  1  through  1200  hours  A.l.t. 
April  15. 

(B)  B  season.  From  1200  hours  A.l.t. 
September  1  through  1200  hours  A.l.t. 
November  1 . 

(ii)  Offshore  component  in  the  BSAI 
restrictions  (applicable  through 
December  31.  2004)— {A)  Offshore  A 
season.  Subject  to  other  provisions  of 
this  part,  directed  fishing  by  the 
offshore  component  in  the  BSAI,  or  by 
vessels  catching  pollock  for  processing 
by  the  offshore  component  in  the  BSAI, 
is  authorized  from  1200  hours  A.l.t. 
January  26  through  1200  A.l.t.  April  15. 

(B)  Offshore  A  season  "fair  start" 
requirement.  Directed  fishing  for 
pollock  by  the  offshore  component  in 
the  BSAI,  or  by  vessels  catching  pollock 
for  processing  by  the  offshore 
component  in  the  BSAI,  is  prohibited 
through  1200  hours  A.l.t.,  February  5, 
for  any  vessel  that  is  used  to  fish  in  a 
non-CE)Q  fishery  for  groundfish  in  the 
BSAI  or  GOA,  or  for  king  or  Tanner  crab 
in  the  BSAI  prior  to  1200  hours,  A.l.t., 
January  26  of  the  same  year. 

(iii)  B  season  "fair  start"  requirement. 
Directed  fishing  for  pollock  is 
prohibited  ft-om  1200  hours,  A.l.t., 
September  1,  through  1200  hours,  A.l.t., 
September  8,  for  any  vessel  that  is  used 
to  fish  for  groundfish  with  trawl  gear  in 
a  non-CDQ  fishery  in  the  BSAI  or  GOA 
between  1200  hours,  A.l.t.,  August  25, 
and  1200  hours,  A.l.t.,  September  1. 
***** 
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ACTION:  Closure. 


SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  cod  and  pollock  by 
vessels  catching  these  species  for 
processing  by  the  offshore  component  in 
the  Gulf  of  Alaska  (GOA).  This  action  is 
necessary  to  prevent  exceeding  the  1999 
interim  total  allowfable  catch  (TAG)  of 
Pacific  cod  and  pollock  allocated  to 
vessels  catching  these  species  for 
processing  by  the  offshore  component  in 
the  GOA. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.).  January  20,  1999,  until 
2400  hrs,  A.l.t.,  December  31. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMPJ  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

In  accordance  with  §  679.20(dJ,  if  the 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator),  determines 
that  the  amount  of  a  target  species  or 
"other  species"  category  apportioned  to 
a  fishery  will  be  reached,  the  Regional 
Administrator  may  establish  a  directed 
fishing  allowance  for  that  species  or 
species  group.  If  the  Regional 
Administrator  establishes  a  directed 
fishing  allowance,  and  that  allowance  is 
or  will  be  reached  before  the  end  of  the 
fishing  year,  NMFS  will  prohibit 
directed  fishing  for  that  species  or 


species  group  in  the  specified  GOA 
Regulatory  Area  or  district 
(§697.20{d)(l)(iii)). 

NMFS  published  interim  1999  harvest 
specifications  for  the  GOA  groundfish 
fisheries  (64  FR  46,  January  4,  1999).  A 
final  rule  authorizing  the  inshore/ 
offshore  allocation  of  GOA  Pacific  cod 
and  pollock  was  filed  with  the  Office  of 
the  Federal  Register,  January  20,  1999, 
and  became  effective  January  20,  1999. 
The  Regional  Administrator  has 
determined  that  the  following  interim 
Pacific  cod  TAG  amounts  for  the  GOA 
offshore  component  will  be  reached  and 
are  necessary  as  incidental  catch  to 
support  other  anticipated  groundfish 
fisheries  prior  to  the  time  that  final 
specifications  for  groundfish  are  likely 
to  be  in  effect  for  the  1999  fishing  year: 

Pacific  cod,  offshore  component 

Western  Regulatory  Area  436  metric 
tons 

Central  Regulatory  Area  834  metric 
tons 

Eastern  Regulatory  Area  23  metric 
tons 

Consequently,  in  accordance  with 
§679.20(d)(i),  the  Regional 
Administrator  establishes  these  interim 
TAG  amounts  as  directed  fishing 
allowances.  Further,  the  Regional 
Administrator  finds  that  these  directed 
fishing  allowances  wrill  be  reached 
before  the  end  of  the  year.  NMFS  is 
prohibiting  directed  fishing  for  Pacific 
cod  by  vessels  catching  these  species  for 
processing  by  the  offshore  component  in 
the  Gulf  of  Alaska  in  accordance  with 
§  679.20(d).  These  closures  will  be  in 
effect  begirming  at  1200  hours,  A.l.t., 
January  20,  1999,  until  superseded  by 
the  Final  1999  Initial  Harvest 
Specifications  for  Groundfish.  Under 
the  final  rule  implementing  the  GOA 
inshore/offshore  allocations,  0  metric 


tons  of  pollock  are  allocated  to  the 
offshore  directed  fishery  for  this  species. 
Therefore,  in  accordance  with 
§  679.20(d),  NMFS  is  prohibiting 
directed  fishing  for  pollock  by  vessels 
catching  pollock  for  processing  by  the 
offshore  component  in  the  Gulf  of 
Alaska.  These  closures  will  be  in  effect 
beginning  at  1200  hours,  A.l.t.,  January 
20,  1999,  until  superseded  by  the  notice 
of  Final  1999  Initial  Harvest 
Specifications  for  Groundfish. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  interim  1999  TAG  of 
Pacific  cod  and  pollock  allocated  to 
vessels  catching  these  species  for 
processing  by  the  offshore  component  in 
the  GOA.  A  delay  in  the  effective  date 
is  impracticable  and  contrary  to  the 
public  interest,  and  further  delay  would 
only  result  in  overharvest.  NMFS  finds 
for  good  cause  that  the  implementation 
of  this  action  should  not  be  delayed  for 
30  days.  Accordingly,  under  5  U.S.C. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  January  20, 1999. 
Gary  C  Matlock, 

Director.  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
|FR  Doc.  99-1644  Filed  1-20-99;  4:27  pml 
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This  section  of  the  F^EDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  rxHices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mie  making  prior  to  ihe  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Martfeting  Service 
7  CFR  Part  993 

[Docket  No.  FV9M93-2  PR] 

Dried  Prunes  Prcjduced  in  California; 
Undersized  Regulation  for  the  1999- 
2000  Crop  Year 

agency:  Aghculti  iral  Marketing  Service, 
USDA. 

llrule. 


ACTION:  Proposed 


SUMMARY:  This  ru  e  invites  comments 
on  changes  to  the  undersized  prune 
regulation  for  dried  prunes  received  by 
handlers  from  prdducers  and 
dehydrators  under  Marketing  Order  No. 
993  for  the  1999-2000  crop  year.  The 
marketing  order  regulates  the  handling 
of  dried  prunes  pfoduced  in  California 
and  is  administer  id  locally  by  the  Prune 
Marketing  Comm  ttee  (Committee).  This 
rule  would  remove  the  smallest,  least 
desirable  of  the  mjarketable  size  dried 
prunes  produced  in  California  from 
human  consumpt  on  outlets,  and  allow 
handlers  to  dispone  of  the  undersized 
prunes  in  such  ou  tlets  as  livestock  feed. 
The  Committee  es  timated  that  this  rule 
would  reduce  the  excess  of  dried  prunes 
by  approximately  6,700  tons,  while 
leaving  sufficient  prunes  to  fulHll 
foreign  and  dome  !tic  trade  demand. 

DATES:  Comments  received  by  April  15, 
1999,  will  be  considered  prior  to 
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FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Van  Diest,  Marketing 
Specialist,  California  Marketing  Field 
Office,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  205-6632.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation,  or 
obtain  a  guide  on  complying  with  fruit, 
vegetable,  and  specialty  crop  marketing 
agreements  and  orders  by  contacting  Jay 
Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington 
ex:  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  205-6632,  or  E-Mail: 

Jay N Guerber@usda.gov.  You  may 

view  the  mcU"keting  agreement  and  order 
small  business  compliance  guide  at  the 
following  web  site:  http:// 
www.ams.usda.gov/fv/moab.html. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
cuid  Order  No.  993,  both  as  amended  (7 
CFR  part  993),  regulating  the  handling 
of  dried  pnuies  produced  in  California, 
hereinafter  referred  to  as  the  "order." 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  proposal 
would  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 


law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  proposal  invites  comments  on 
changes  to  the  undersized  regulation  in 
§  993.49(c)  of  the  prime  marketing  order 
for  the  1 999-2000  crop  year  for  volume 
control  purposes.  The  regulation 
removes  prunes  passing  through 
specified  screen  openings.  For  French 
prunes,  the  screen  opening  would  be 
increased  horn  ^^32  to  ^•V32  of  an  inch 
in  diameter,  and  for  non-French  prunes, 
the  opening  would  be  increased  fi^m 
2*/32  to  3°/32  of  an  inch  in  diameter.  This 
rule  would  remove  the  smallest,  least 
desirable  of  the  marketable  size  dried 
prunes  produced  in  California  from 
human  consumption  outlets.  The  rule 
would  be  in  effect  from  August  1,  1999, 
through  July  31,  2000,  and  was 
unanimously  recommended  by  the 
Committee  at  a  December  1,  1998, 
meeting. 

Section  993.19b  of  the  pnme 
marketing  order  defines  undersized 
prunes  as  prunes  which  pass  finely 
through  a  round  opening  of  a  specified 
diameter.  Section  993.49(c)  of  the  prune 
marketing  order  establishes  an 
undersized  regulation  of  ^3/32  of  an  inch 
for  French  prunes  and  ^%2  of  an  inch 
for  non-French  prunes.  These  diameter 
openings  have  been  in  effect  for  quality 
control  purposes.  Section  993.49(c)  also 
provides  that  the  Secretary  upon  a 
recommendation  of  the  Committee  may 
establish  larger  openings  for  undersized 
dried  prunes  whenever  it  is  determined 
that  supply  conditions  for  a  crop  year 
warrant  such  regulation.  Section 
993.50(g)  states  in  part:  "No  handler 
shall  ship  or  otherwise  dispose  of,  for 
human  consumption,  the  quantity  of 
prunes  determined  by  the  inspection 
service  pursuant  to  §  993.49(c)  to  be 
undersized  prunes*     *     *."  Pursuant  to 
§993.52,  minimum  standards,  pack 
specifications,  including  the  openings 
prescribed  in  §  993.49(c),  may  be 
modified  by  the  Secretary,  on  the  basis 
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of  a  recommendation  of  the  Committee 
or  other  information. 

Pursuant  to  the  authority  in  §  993.52 
of  the  order,  §993.400  modifies  the 
undersized  openings  prescribed  in 
§  993.49(c)  to  permit  undersized 
regulations  using  openings  of  ^Vaa  or 
*V32  of  an  inch  for  French  prunes,  and 
2*/32  or  3%2  of  an  inch  for  non-French 
prunes. 

During  the  1974-75  and  1977-78  crop 
years,  the  undersized  prune  regulation 
was  established  by  the  Depeirtment  at 
23/32  of  an  inch  in  diameter  for  French 
pnuies  and  ^*/32  of  an  inch  in  diameter 
for  non-French  prunes.  These  diameter 
openings  were  established  in  §§  993.401 
and  993.404,  respectively  (39  FR  32733; 
September  11,  1974;  and  42  FR  49802; 
September  28,  1977).  In  addition,  the 
Committee  recommended  and  the 
Department  established  volume 
regulation  percentages  during  the  1974- 
75  crop  year  with  an  undersized 
regulation  at  the  aforementioned  2%2 
and  2%2  inch  diameter  screen  sizes. 
During  the  1975-76  and  1976-77  crop 
years,  the  undersized  prune  regulation 
was  established  at  ^V^z  of  an  inch  for 
French  prunes,  and  '°/32  of  an  inch  for 
non-French  prunes.  These  diameter 
openings  were  established  in  §§  993.402 
and  993.403  respectively  (40  FR  42530, 
September  15, 1975  and  41  FR  37306. 
September  3,  1976).. The  pnuie  industry 
had  an  excess  supply  of  primes, 
particularly  small  size  prunes.  Rather 
than  recommending  volume  regulation 
percentages  for  the  1975-76, 1976-77 
and  1977-78  crop  years,  the  Committee 
recommended  the  establishment  of  an 
undersized  prune  regulation  applicable 
to  all  prunes  received  by  handlers  from 
producers  and  dehydrators  during  each 
of  those  crop  years. 

The  objective  of  the  undersized 
regulations  during  each  of  those  crop 
years  was  to  preclude  the  use  of  small 
prunes  in  manufactured  prune  products, 
such  as  juice  and  concentrate.  Handlers 
could  not  market  undersized  primes  for 
human  consumption,  but  could  dispose 
of  them  in  nonhuman  outlets  such  as 
livestock  feed. 

With  these  experiences  as  a  basis,  the 
marketing  order  was  amended  on 
August  1, 1982,  establishing  the 
continuing  quality-related  regulation  for 
undersized  French  and  non-French 
prunes  under  §  993.49(c).  That 
regulation  has  removed  from  the 
marketable  supply  those  prunes  which 
are  not  desirable  for  use  in  prune 
products. 

As  in  the  1970's,  the  prune  industry 
is  currently  experiencing  an  excess 
supply  of  prunes,  particularly  in  the 
smaller  sizes.  During  the  1998-99  crop 
year,  the  undersized  prune  regulation 


was  established  at  ^*h2  of  an  inch  for 
French  prunes,  and  3°/32  of  an  inch  for 
non-French  prunes.  These  diameter 
openings  were  established  in  §  993.405 
(63  FR  20058,  April  23. 1998).  At  its 
meeting  on  December  1, 1998,  the 
Committee  recognized  that  the  1998-99 
prune  crop  is  about  50%  of  the  normal 
size;  however,  with  the  large  inventories 
and  anticipated  large  1999-2000  prune 
crop,  the  Committee  unanimously 
recommended  continuing  with  volume 
controls  for  the  1999-2000  crop  year  by 
proposing  an  undersized  prune 
regulation  at  ^V32  of  an  inch  in  diameter 
for  French  prunes  and  *°/32  of  an  inch 
in  diameter  for  non-French  prunes.  This 
regulation  would  be  in  effect  from 
August  1,  1999,  through  July  31,  2000. 

Tne  Committee  estimated  that  there 
will  be  an  excess  of  about  18,700  natural 
condition  tons  of  dried  prunes  as  of  July 
31,  1999.  This  proposed  rule  would 
continue  to  remove  primarily  small 
sized  prunes  from  human  consumption 
channels,  consistent  with  the 
undersized  regulation  that  was 
implemented  for  the  1998-99  crop  year. 
It  is  estimated  that  approximately  6,700 
natural  condition  tons  of  small  prunes 
would  be  removed  from  human 
consumption  channels  during  the  1999- 
2000  crop  year.  This  would  leave 
sufficient  prunes  to  fill  domestic  and 
foreign  trade  demand  during  the  1999- 
2000  crop  year,  and  provide  an  adequate 
carryout  on  July  31,  2000,  for  early 
season  shipments  until  the  new  crop  is 
available  for  shipment.  According  to  the 
Committee,  the  desired  inventory  level 
to  keep  trade  distribution  channels  full 
while  awaiting  the  new  crop  is  about 
38,000  natural  condition  tons. 

In  its  deliberations,  the  Committee 
reviewed  statistics  reflecting:  (1)  a 
worldwide  prune  demand  which  has 
been  relatively  stable  at  about  260,000 
tons;  (2)  a  worldwide  oversupply  that  is 
expected  to  continue  growing  into  the 
next  century  (estimated  at  350,845 
natural  condition  tons  by  the  year  2003); 

(3)  a  continuing  oversupply  situation  in 
California  caused  by  increased 
production  from  increased  plantings 
and  higher  yields  per  acre  (between  the 
1990-91  and  1997-98  crop  years,  the 
yield  ranged  from  1.5  to  2.8  versus  a  10 
year  average  of  2.2  tons  per  acre);  and 

(4)  California's  continued  excess  supply 
situation.  The  production  of  these  small 
sizes  ranged  from  2,575  to  8,778  natural 
condition  tons  during  the  1990-91 
through  the  1997-98  crop  years.  The 
Committee  concluded  that  it  had  to 
continue  utilizing  supply  management 
techniques  to  accelerate  the  return  to  a 
balanced  supply/demand  situation  in 
the  interest  of  the  California  dried  prune 
industry.  The  proposed  changes  to  the 


undersized  regulation  for  the  1999-2000 
crop  year  are  the  result  of  these 
deliberations,  and  the  Committee's 
desire  to  bring  supplies  more  in  line 
with  market  needs. 

The  current  oversupply  situation 
facing  the  California  prune  industry  has 
been  caused  by  four  consecutive  large 
crops  (1994-95  through  1997-98)  of 
over  180,000  natural  condition  tons. 
Further  burdening  the  oversupply 
situation  will  be  large  California  prune 
crops  over  the  next  few  years  caused  by 
new  prune  plantings  in  recent  years  and 
higher  yields  per  acre.  During  the  1990- 
91  crop  year,  the  non-bearing  acreage 
totaled  5,900  acres,  but  by  1995-96,  the 
non-bearing  acreage  had  quadrupled  to 
more  than  23,000  acres.  Yields  have 
ranged  from  2.3  to  2.8  tons  per  acre  over 
a  three-year  period  from  the  1995-96 
through  the  1997-98  crop  years, 
compared  to  a  10-year  average  of  2.2 
tons  to  the  acre.  The  1998-99  prune 
crop  is  exceptionally  light,  about  50%  of 
normal  size  (103,000  tons),  due  to  the 
unusually  cool  and  wet  weather 
conditions  caused  by  the  weather 
phenomenon  known  as  El  Nino.  Even 
though  this  year's  small  dried  prune 
crop  and  the  1998-99  undersized  prune 
regulation  will  help  reduce  the  existing 
oversupply,  the  prune  supply  has  been 
outstripping  demand  over  the  past  nine 
crop  years.  Another  large  crop  of  about 
200,000  natural  condition  tons  is 
expected  for  the  1 999-2000  crop  year, 
partly  because  of  an  anticipated  increase 
in  bearing  acreage,  and  this  will  add  to 
the  continuing  oversupply. 

Because  of  tne  oversupply  situation 
during  the  1997-98  crop  year,  producer 
prices  for  the  ^*h2  of  an  inch  in  diameter 
French  prunes  declined  to  $40-50  per 
ton.  Consequently,  producers  lost  about 
$260-270  per  ton  on  every  ton  they 
delivered  to  handlers  during  1997-98. 
The  lower  pricing  of  the  smaller  prunes 
continued  in  1998-99,  and  is  expected 
to  continue  as  an  incentive  in  future 
crop  years  to  convince  producers  to 
produce  the  larger  sizes  needed  to  help 
the  industry  better  meet  the  increasing 
market  demand  for  larger  size  prunes 
used  for  pitted  prunes. 

The  1998-99  undersized  prune  rule  of 
^•'/32  of  an  inch  for  French  prunes  and 
*%2  of  an  inch  for  non-French  prunes 
has  expedited  the  reduction  of  small 
prune  inventories,  but  more  needs  to  be 
done  to  bring  supplies  into  balance  with 
market  demand.  The  excess  inventory 
on  July  31,  1998,  was  88,840  natural 
condition  tons,  and  only  about  2,400 
natural  condition  tons  of  dried  prunes 
are  expected  to  be  removed  from  the 
1998-99  marketable  supply  by  the 
current  undersized  regulation.  The 
Committee  believes  that  the  same 
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undersized  regul  ition  also  should  be 
implemented  dui  ing  the  1999-2000 
crop  year  to  cont  nue  reducing  the 
inventories  of  sn  all  prunes,  to  help 
reduce  the  expec:ed  large  1999-2000 
prune  crop,  and  i  nore  quickly  bring 
supplies  in  line  \/ith  demand. 
Attainment  of  th  s  goal  would  benefit  all 
of  the  producers  ind  handlers  of 
California  prune; . 

The  recommended  decision  of  June  1, 
1981  (46  FR  29271)  regarding 
undersized  prum  ss  states  that  the 
undersized  pruni !  regulation  at  the  ^%2 
and  ^*/32  inch  dij  meter  size  openings 
would  be  contini  lous  for  the  purposes  of 
quality  control  e  fen  in  above  parity 
situations.  It  furt  ler  states  that  any 
change  (i.e.,  increase)  in  the  size  of 
those  openings  v  ould  not  be  for  the 
purpose  of  establ  ishing  a  new  quality- 
related  minimum.  Larger  openings 
would  only  be  a]iplicable  when  supply 
conditions  warra  nted  the  regulation  of  a 
larger  quantity  o  primes  as  undersized 
prunes.  Thus,  any  regulation  prescribing 
openings  larger  t  lan  those  in  §  993.49(c) 
should  not  be  implemented  when  the 
grower  average  p  rice  is  expected  to  be 
above  parity.  Th( !  season  average  price 
received  by  prun  e  growers  averaged 
about  54  percent  of  parity  diuing  the 
1993  through  191(7  seasons,  and  is  in  a 
downward  trend  As  discussed  later,  the 
average  grower  p  rice  for  prunes  during 
the  1999-2000  crop  year  is  not  expected 
to  be  above  parit  i,  and  implementation 
of  this  more  resti  ictive  undersized 
regulation  woulc  be  appropriate  in 
reference  to  pari'  y. 

Section  8e  of  t  le  Act  requires  that 
when  certain  domestically  produced 
commodities,  including  pnmes,  are 
regulated  under  »  Federal  marketing 
order,  imports  ol  that  commodity  must 
meet  the  same  oi  comparable  grade, 
size,  quality,  or  inaturity  requirements 
for  the  domestic)  illy  produced 
commodity.  Thisi  action  would  not 
impact  the  dried  prime  import 
regulation  because  the  action  would 
affect  volume  control,  not  quality 
control.  The  sma  Her  diameter  openings 
of  ^^32  of  an  incl  i  for  French  prunes  and 
^■/32  of  an  inch  f(  »r  non-French  prunes 
were  implement  ;d  to  improve  product 
quality.  The  recc  mmended  increases  to 
2V32  of  an  inch  in  diameter  for  French 
prunes  and  ^°/32  of  an  inch  in  diameter 
for  non-French  {  runes  are  for  purposes 
of  volume  control.  Therefore,  the 
increased  diameters  would  not  be 
applied  to  imported  prunes. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  die  economic  impact  of 
this  rule  on  small  entities.  Accordingly. 


AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  wrill  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,250 
producers  of  dried  prunes  in  the 
production  area  and  approximately  20 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

An  updated  industry  profile  shows 
that  8  out  of  20  handlers  (40%)  shipped 
over  $5,000,000  worth  of  dried  prunes 
and  could  be  considered  large  handlers 
by  the  Small  Business  Administration. 
Twelve  of  the  20  handlers  (60%) 
shipped  under  $5,000,000  worth  of 
prunes  and  could  be  considered  small 
handlers.  An  estimated  90  producers,  or 
about  7%  of  the  1,250  total  producers, 
would  be  considered  large  growers  with 
annual  income  over  $500,000.  The 
majority  of  handlers  and  producers  of 
California  dried  prunes  may  be 
classified  as  small  entities. 

This  proposed  rule  would  establish  an 
undersized  prune  regulation  of  ^V32  of 
an  inch  in  diameter  for  French  prunes 
and  ^°/32  of  an  inch  in  diameter  for  non- 
French  prunes  for  the  1999-2000  crop 
year  for  volume  control  purposes.  This 
change  in  regulation  would  result  in 
more  of  the  smaller  sized  prunes  being 
classified  as  undersized  prunes,  and  is 
expected  to  benefit  producers,  handlers, 
and  consumers.  Since  prune  handlers 
already  use  ^*h2  and  ^°h2  grader  screens, 
small  and  large  producers  and  handlers 
would  not  incur  extra  costs  to  purchase 
new  screen  sizes.  Moreover,  because  the 
quality  related  undersized  regulation 
has  been  in  place  continuously  since  the 
early  1980's,  the  only  additional  cost 
resulting  from  the  increased  openings 
would  be  the  disposal  of  additional 
undersized  prune  tonnage  (about  6,700 
natural  condition  tons)  to  nonhuman 
consumption  outlets  as  required  by  the 
order.  With  the  less  restrictive  openings, 
only  5,635  natural  condition  tons  or  3.3 
percent  of  the  marketable  production 
has  been  removed  on  average  over  the 
past  eight  crop  years  since  1990-91.  The 


more  restrictive  openings  currently  in 
place  for  1998-99  are  expected  to 
remove  only  2,400  tons  of  dried  prunes 
from  the  excess  marketable  supply.  The 
Committee  estimated  that  there  will  be 
an  excess  of  about  18,700  natural 
condition  tons  of  dried  prunes  on  July 
31,  1999.  Implementation  of  the  more 
restrictive  openings  in  1999-2000  is 
expected  to  reduce  the  surplus  by  about 
6,700  tons. 

Because  the  benefits  and  costs  of  the 
proposed  action  would  be  directly 
proportional  to  the  quantity  of  ^V32 
screen  French  prunes  and  ^%2  screen 
non-French  prunes  produced  or 
handled,  small  businesses  should  not  be 
disproportionately  affected  by  the 
proposal.  While  variation  in  sugar 
content,  prune  density,  and  dry-away 
ratio  vary  from  county  to  county,  they 
also  vary  fi^m  orchard  to  orchard  and 
season  to  season.  In  the  major  producing 
areas  of  the  Sacramento  and  San  Joaquin 
Valleys,  which  account  for  over  99 
percent  of  the  State's  production,  the 
prunes  produced  are  homogeneous 
enough  that  the  proposal  should  not  be 
viewed  as  inequitable  by  large  and  small 
producers  in  any  area  of  the  State. 

The  quantity  of  small  prunes  in  a  lot 
is  not  dependent  on  whether  a  producer 
or  handler  is  small  or  large,  but  is 
primarily  dependent  on  cultural 
practices,  soil  composition,  and  water 
costs.  The  cost  to  minimize  the  quantity 
of  small  prunes  is  similar  for  small  and 
large  entities.  The  anticipated  benefits 
of  this  rule  are  not  expected  to  be 
disproportionately  greater  or  lesser  for 
small  handlers  or  producers  than  for 
larger  entities.  The  only  additional  costs 
on  producers  and  handlers  expected 
from  the  increased  openings  would  be 
the  disposal  of  additional  tonnage  (now 
estimated  to  be  about  6,700  tons)  to 
nonhuman  consumption  outlets.  These 
costs  are  expected  to  be  minimal,  and 
would  be  offset  by  the  benefits  derived 
by  the  elimination  of  some  of  the  excess 
supply  of  small  sized  prunes. 

At  the  December  1,  1998,  meeting,  the 
Committee  discussed  the  financial 
impact  of  this  change  on  handlers  and 
producers.  Handlers  and  producers 
receive  higher  returns  for  the  larger  size 
prunes.  Prunes  eliminated  through  the 
implementation  of  this  rule  have  very 
little  value.  As  mentioned  earlier,  the 
current  situation  for  these  small  sizes  is 
quite  bleak  with  producers  losing  about 
$260-270  on  every  ton  they  deliver  to 
handlers.  The  1998-99  grower  field 
price  for  ^Vsa  screen  French  prunes  is 
ranging  between  $40  and  $50  per  ton, 
just  like  last  crop  year.  The  cost  of 
drying  a  ton  of  such  prunes  is  $260  per 
ton  at  a  4  to  1  dry-away  ratio, 
transportation  is  at  least  $20  per  ton, 
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and  the  producer  assessment  paid  to  the 
Cahfomia  Prune  Board  (a  body  which 
administers  the  State  marketing  order 
for  promotion)  is  $30  per  ton.  The  total 
cost  is  about  $310  per  ton  which  equates 
to  a  loss  of  about  $260-270  per  ton  for 
every  ton  of  ^ Vaz  screen  French  prunes 
produced  and  delivered  to  handlers. 

Utilizing  data  provided  by  the 
Committee,  the  Department  has 
evaluated  the  impact  of  the  proposed 
undersized  regulation  change  upon 
producers  and  handlers  in  the  industry. 
The  analysis  shows  that  a  reduction  in 
the  marketable  production  and  handler 
inventories  would  result  in  higher 
season-average  prices  which  would 
benefit  all  producers.  The  removal  of 
the  smallest,  least  desirable  of  the 
marketable  dried  prunes  produced  in 
Cahfomia  from  human  consumption 
outlets  would  eliminate  an  estimated 
6,700  tons  of  small-sized  dried  prunes 
dining  the  1999-2000  crop  year  from 
the  marketplace.  This  would  help  lessen 
the  negative  marketing  and  pricing 
effects  resulting  from  the  excess  supply 
situation  facing  the  industry.  California 
prune  handlers  reported  that  they  held 
126,485  tons  of  natural  condition 
prunes  on  July  31,  1998,  the  end  of  the 
1997-98  crop  year.  This  was  the  largest 
year-end  inventory  reported  since  the 
Committee  began  collecting  such 
statistics  in  1949.  The  desired  industry 
inventory  level  is  based  on  an  average 
12-week  supply  to  keep  trade 
distribution  chaimels  full  while 
awaiting  new  crop.  Currently,  it  is  about 
38,000  natural  condition  tons.  This 
leaves  an  inventory  siuplus  of  over 
88,000  tons  which  will  likely  take  the 
industry  several  years  to  market.  The 
small  1998-99  prune  crop  and 
undersized  regulation  will  help  reduce 
the  surplus,  but  the  anticipated  large 
1999-2000  prune  crop  is  expected  to 
bring  supplies  further  out-of-balance 
with  demand. 

Further  burdening  this  oversupply 
situation  will  be  large  California  prune 
crops  over  the  next  few  years  caused  by 
the  new  prune  plantings  of  recent  years 
and  higher  yields  per  acre.  During  the 
1990-91  crop  year,  the  non-bearing 
acreage  totaled  5,900  acres,  but  by 
1995-96,  the  non-bearing  acreage  had 
quadrupled  to  more  than  23,000  acres. 
Yields  have  ranged  from  2.3  to  2.8  tons 
per  acre  over  a  three-year  period  from 
the  1995-96  through  the  1997-98  crop 
year,  compared  to  a  10-year  average  of 
2.2  tons  to  the  acre.  The  1998-99  crop 
is  expected  to  be  about  50%  of  normal 
size  (103,000  natural  condition  tons). 
Even  though  this  year's  small  prune 
crop  and  the  1998-99  undersized  prune 
regulation  will  help  reduce  the  existing 
oversupply,  the  prune  supply  has  been 


outstripping  demand  over  the  past  nine 
years.  In  addition,  the  1999-2000  prune 
crop  is  expected  to  be  about  200,000 
tons,  further  increasing  the  industry's 
oversupply  problems. 

As  the  marketable  dried  prune 
production  and  surplus  prune 
inventories  are  reduced  through  this 
proposal,  the  trade  should  begin  taking 
a  position  early  in  the  season  for  its 
dried  prune  needs,  which  would  help 
firm  up  market  prices  and  eventually 
reflect  a  higher  overall  price  to  the 
producers.  In  addition,  as  producers 
implement  improved  cultural  and 
thinning  practices,  the  overall  size  of 
the  prunes  will  get  larger.  As  a  result, 
producer  returns  would  increase 
because  producers  will  be  producing 
less  tonnage  of  small  sized  fruit  at  a 
$260-270  per  ton  loss.  Instead 
producers  will  be  receiving  the  higher 
prices  paid  for  the  larger  sizes. 

For  the  1993-94  through  the  1997-98 
crop  years,  the  season  average  price 
received  by  the  producers  ranged  from 
a  high  of  $1,120  per  ton  to  a  low  of  $827 
per  ton  during  the  1997-98  crop  year. 
The  season  average  price  received  by 
producers  during  that  5-year  period 
averaged  about  54  percent  of  parity. 
Based  on  available  data  and  estimates  of 
prices,  production,  and  other  economic 
factors,  the  season  average  producer 
price  for  the  1998-99  season  is  expected 
to  be  about  $790  per  ton,  or  about  41 
percent  of  parity. 

The  Committee  discussed  alternatives 
to  this  change,  including  making  no 
changes  to  the  undersized  prune 
regulation  and  allowing  market 
dynamics  to  foster  prune  inventory 
adjustments  through  lower  prices  on  the 
smaller  prunes.  While  reduced  grower 
prices  for  small  prunes  are  expected  to 
contribute  toward  a  slow  reduction  in 
dried  prune  inventories,  the  Committee 
believed  that  the  undersized  rule  change 
was  needed  to  expedite  that  reduction. 
With  the  excess  tonnage  of  dried 
prunes,  the  Committee  also  considered 
establishing  a  reserve  pool  and 
diversion  program  to  reduce  the 
oversupply  silaation.  These  initiatives 
were  not  supported  because  they  would 
not  specifically  eliminate  the  smallest, 
least  valuable  prunes  which  are  in 
oversupply.  Instead,  the  reserve  pool 
and  diversion  program  would  eliminate 
larger  size  prunes  from  human 
consumption  outlets.  Reserve  pools  for 
prunes  have  historically  been 
implemented  on  dried  prunes  regardless 
of  the  size  of  the  prunes.  While  the 
marketing  order  also  allows  handlers  to 
remove  the  larger  prunes  from  the  pool 
by  replacing  them  with  small  prunes 
and  the  value  difference  in  cash,  this 
exchange  would  be  cumbersome  and 


expensive  to  administer  compared  to 
the  proposal. 

Section  8e  of  the  Act  requires  that 
when  certain  domestically  produced 
commodities,  including  prunes,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  or  maturity  requirements 
for  the  domestically  produced 
commodity.  This  action  does  not  impact 
the  dried  prune  import  regulation 
because  the  action  to  be  implemented  is 
for  volume  control,  not  quahty  control, 
purposes.  The  smaller  diameter 
openings  of  ^Vsz  of  an  inch  for  French 
pnmes  and  ^"/32  of  an  inch  for  non- 
French  prunes  were  implemented  for 
the  purpose  of  improving  product 
quality.  The  recommended  increases  to 
^V32  of  an  inch  in  diameter  for  French   ■ 
prunes  and  ^"/az  of  an  inch  in  diameter 
for  non-French  prunes  are  for  purposes 
of  volume  control. 

Therefore,  the  increased  diameters 
would  not  be  applied  to  imported 
prunes. 

This  action  would  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
California  dried  prune  handlers.  As 
with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  E)epartment  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

In  addition,  the  Committee's  meeting 
was  widely  publicized  throughout  the 
prune  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  December  1 , 
1998,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue.  The 
Committee  itself  is  composed  of  twenty- 
two  members,  of  which  seven  are 
handlers,  fourteen  are  producers,  and 
one  is  a  public  member.  Moreover,  the 
Committee  and  its  Supply  Management 
Subcommittee  have  been  reviewing  this 
supply  management  problem  for  the 
second  year,  and  this  proposed  rule 
reflects  their  deliberations  completely. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

The  Committee  has  requested  a 
comment  period  through  April  15.  1999, 
to  allow  interested  persons  to  respond 
to  this  proposal.  This  longer  comment 
period  is  needed  to  give  the  Committee 
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more  time  to  obssrve  the  bloom  period 
during  the  sprini .  and  industry 
shipment  trends  during  the  year  and 
allow  sufficient  |ime  to  comment  to  the 
Department  conQeming  any  changes 
deemed  appropr  ate.  All  written 

received  will  be 
considered  befoi  a  final  determination 
is  made  on  this  ifiatter. 

7  CFR  Part  993 

,  Plums,  Prunes, 
dkeeping 


in 


re  con 


List  of  Subfects  il 

Marketing  agr^ments 
Reporting  and 
requirements. 

For  the  reasonfe 
preamble,  7  CFR 
be  amended  as 


set  forth  in  the 
part  993  is  proposed  to 
f(^llows: 


PART  993— ORllD  PRUNES 
PRODUCED  IN  CAUFORNIA 

1 .  The  authority  citation  for  7  CFR 
part  993  continues  to  read  as  follows: 

Authority:  7  U.slc.  601-674. 
Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Ragulations. 

2.  A  new  §  993.406  is  added  to  read 
as  follows:  i 

S  993.406    Undersized  prune  regulation  for 
ttte  1999-2000  crap  year. 

Pursuant  to  §§|993.49(c)  and  993.52, 
an  undersized  ptune  regulation  for  the 
1999-2000  crop  year  is  hereby 
established.  Und  ersized  prunes  are 
prunes  which  pa  ss  through  openings  as 
follows:  for  French  prunes,  *'V32  of  an 
inch  in  diameter ;  for  non-French 
prunes,  ^/sz  of  a  a  inch  in  diameter. 

Dated:  January  19,  1999. 
Robert  C.  Keeney, 

Deputy  Administn  tor.  Fruit  and  Vegetable 

Programs. 

[PR  Doc.  99-1609  filed  1-22-99;  8:45  am) 
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DEPARTMENT  0F  TRANSPORTATION 

Federal  Aviation  Administration 

I 
14  CFR  Part  71  I 

[Airspace  Docket  No.  98-ACE-S4] 

An>endment  to  ^lass  E  Airspace; 
Alliance,  NE 


agency:  Federal 
Administration 
ACTION:  Notice  o 
extension  of  con  iment 


Aviation 
FAA),  DOT. 
'  proposed  rulemaking; 
period. 


SUMMARY:  This 
extension  of  the 
Notice  of  Propo^d 
(NPRM),  which 
Class  E  airspace 
action  is  being 
publication  of 


^the 


n  otice  announces  an 
comment  period  of  a 

Rulemaking 
roposed  to  amend  the 
at  Alliance,  NE.  This 
due  to  a  delay  in 
NPRM  document. 


tiken 


DATES:  Comments  must  be  received  on 
or  before  February  17, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  ACE-520.  Federal 
Aviation  Administration,  Docket  No. 
98-ACE-54,  601  East  12th  Street, 
Kansas  City,  MO  64106. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION: 

Background 

Airspace  Docket  No.  98-ACE-54, 
published  on  January  4,  1999  (64  FR  60) 
proposed  to  amend  the  Class  E  airspace 
at  Alliance,  NE.  This  action  will  extend 
the  comment  period  closing  date  on  that 
airspace  docket  fi-om  January  15,  1999, 
to  February  17. 1999.  to  allow  for  a  45- 
day  comment  period  instead  of  the 
existing  11  day  comment  period. 

List  of  Subjects  inl4  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Extension  of  Comment  Period 

The  comment  period  closing  date  on 
Airspace  Docket  No.  98-ACE-54  is 
hereby  extended  to  February  17, 1999. 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..p.  389. 

Issued  in  Kansas  City,  MO,  on  January  6, 
1999. 

Bryan  H.  Burleson, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 
[FR  Doc.  99-1557  Filed  1-22-99;  8:45  am] 

BILLING  COOC  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  9&-AGL-49] 

Proposed  Realignment  of  Federal 
Airway;  Columbus,  NE 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  FAA  proposes  to  realign 
Federal  Airway  220  (V-220)  in  the 
vicinity  of  Columbus,  NE.  The  FAA  is 
proposing  this  action  to  enhance  the 
management  of  air  traffic  operations  and 
allow  for  better  utilization  of  navigable 
airspace  in  the  Columbus,  NE,  area. 
DATES:  Comments  must  be  received  on 
or  before  March  15,  1999. 

ADDRESSES:  Send  comments  on  this 
proposal  in  triplicate  to:  Manager,  Air 


Traffic  Division,  AGL-500,  Docket  No. 
98-AGLr^9,  Federal  Aviation 
Administration,  O'Hare  Lake  Office 
Center,  2300  East  Devon  Avenue;  Des 
Plaines,  IL  60018. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  diuing  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  O'Hare  Lake  Office 
Center,  2300  East  Devon  Avenue;  Des 
Plaines,  IL  60018. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sheri  Edgett  Baron,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-49."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 
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Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
bj  submitting  a  request  to  the  Federal 
AViation  Administration,  Office  of  Air 
Traffic  Airspace  Management,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-6783.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  call  the  FAA's  Office  of 
Rulemaking,  (202)  267-9677,  for  a  copy 
of  Advisory  Circular  No.  11-2 A,  Notice 
of  Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Background 

As  the  result  of  a  recent  airspace 
review,  the  FAA  has  determined  that  a 
segment  of  V-220,  south  of  Columbus, 
NE,  was  not  required  for  aircraft 
operations  and  should  be  deleted  from 
the  National  Airspace  System. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to 
terminate  V-220  in  the  vicinity  of 
Columbus,  NE.  The  FAA  is  proposing 
this  action  to  enhance  the  management 
of  air  traffic  operations  and  allow  for 
better  utilization  of  the  navigable 
airspace  in  the  Columbus,  NE,  area. 

Domestic  VOR  Federal  airways  are 
published  in  Section  6010(a)  of  FAA 
Order  7400. 9F  dated  September  10, 
1998,  and  efi'ective  September  16,  1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Federal  airway  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  does  not 
warrant  preparation  of  a  Regulatory 
Evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine 
matter  that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E,  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6010     VOR  Federal  Airways 


V-220     [Revised] 

From  Grand  Junction,  CO;  INT  Grand 

Junction  075°  and  Rifle,  CO,  163°  radials: 
Rifle:  Meeker,  CO:  Hayden,  CO: 
Kremmling,  CO;  INT  Kremmling  081° 
and  Gill,  CO,  234°  radials;  Gill;  Akron, 
CO;  INT  Akron  094°  and  McCook,  NE, 
264°  radials;  McCook:  INT  McCook  072° 
and  Grand  Island,  NE.  241°  radials; 
Kearney,  NE;  Hastings,  NE;  Columbus, 
NE. 

•  •  *  *  • 

Issued  in  Washington,  DC,  on  January  15, 
1999. 

Reginald  C.  Matthews, 
Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 
|FR  Doc.  99-1554  Filed  1-22-99:  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AGL-37] 

Proposed  Realignment  of  Federal 
Airway;  Rochester,  MN 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  FAA  proposes  to  realign 
Federal  Airway  411  (V-411)  in  the 


vicinity  of  Rochester,  MN.  The  FAA  is 
proposing  this  action  to  support  the 
revision  of  several  standard  terminal 
arrival  routes.  This  action  would 
enhance  the  management  of  air  traffic 
operations  and  allow  for  better 
utilization  of  navigable  airspace  in  the 
Rochester,  MN,  area. 
DATES:  Comments  must  be  received  on 
or  before  March  11,  1999. 
ADDRESSES:  Send  comments  on  this 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  AGL-500,  Docket  No. 
98-AGL-37,  Federal  Aviation 
Administration,  O'Hare  Lake  Office 
Center,  2300  East  Devon  Avenue;  Des 
Plaines,  IL  60018. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  O'Hare  Lake  Office 
Center,  2300  East  Devon  Avenue;  Des 
Plaines,  IL  60018. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheri  Edgett  Baron,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-37."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  comnmnications 
received  on  or  before  ine  specified 
closing  date  lor  comments  will  be 
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Availability  of  Nl'RM's 

Any  person  ma  y  obtain  a  copy  of  this 
Notice  of  Propose  d  Rulemaking  (NPRM) 
by  submitting  a  n  squest  to  the  Federal 
Aviation  Administration,  Office  of  Air 
Traffic  Airspace  Management,  800 
Independence  A\enue,  SW., 
Washington,  IX  ;  10591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  the  noticB  number  of  this 
NPRM.  Persons  ii  iterested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  call  the  FAA's  Office  of 
Rulemaking,  (202 )  267-9677.  for  a  copy 
of  Advisory  Circv  lar  No.  11-2A,  Notice 
of  Proposed  Rule  naking  Distribution 
System,  which  describes  the  application 
procedure. 
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"significant  rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
PoUcies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  does  not 
warrant  preparation  of  a  Regulatory 
Evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine 
matter  that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E,  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6010    VOR  Federal  Airways 

***** 

V-411     (Revised] 

From  Lone  Roclc,  Wl;  via  Waukon,  lA; 
Rochester,  MN;  INT  Rochester 
315(T(310(M)  and  Farmington.  MN,  184° 
radials;  Farmington. 

***** 

Issued  in  Washington,  DC,  on  January  15, 
1999. 
Reginald  C.  Matthews, 

Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 
|FR  Doc.  99-1553  Filed  1-22-99;  8:45  am) 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

Airspace  Docket  No.  97-ASO-21 

Proposed  Establishment  of  the  San 
Juan  High  Offshore  Airspace  Area,  PR 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
establish  the  San  Juan  High  Offshore 
Airspace  Area.  The  proposed  action 
would  designate  Class  A  airspace, 
extending  upward  from  18,000  feet 
mean  sea  level  (MSL)  to  and  including 
flight  level  (FL)  600,  within  a  100-mile 
radius  of  the  Fernando  Luis  Ribas 
Dominicci  Airport.  San  Juan.  PR.  The 
FAA  is  proposing  this  action  to  provide 
additional  airspace  within  which 
domestic  air  traffic  control  (ATC) 
procedures  would  be  used. 
Establishment  of  this  Class  A  airspace 
would  enhance  the  management  of  air 
traffic  operations  and  result  in  more 
efficient  use  of  that  airspace. 
DATES:  Comments  must  be  received  on 
or  before  March  11.  1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager.  Air 
Traffic  Division.  ASO-500.  Docket  No. 
97-ASO-21.  Federal  Aviation 
Administration.  P.  O.  Box  20636. 
Atlanta.  GA  30320.  The  official  docket 
may  be  examined  in  the  Rules  Docket, 
Office  of  the  Chief  Counsel.  Room  916, 
800  Independence  Avenue.  SW., 
Washington,  DC,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division.  ASO-500.  Federal  Aviation 
Administration.  P.  O.  Box  20636. 
Atlanta,  GA  30320. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Gallant,  Airspace  and  Rules  Division, 
.ATA-400.  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  providing  supporting  facts 
for  the  views  and  suggestions  presented 
are  particularly  helpful  in  developing 
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reasoned  regulatory  decisions  on  the 
proposal.  Comments  eire  specifically 
invited  on  the  overall  regulatory, 
aeronautical,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
ASO-21."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  also  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  software,  from  the  FAA 
regulations  section  of  the  Fedworld 
electronic  bulletin  board  service 
(telephone:  703-321-3339)  or  the 
Federal  Register's  electronic  bulletin 
board  service  (telephone:  202-512- 
1661).  Internet  users  may  reach  the 
Federal  Register's  web  page  at  http:// 

www.access.gpo.gov/su docs  for 

access  to  recently  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of  Air 
Traffic  Airspace  Management,  ATA- 
400,  800  Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  the  notice  or  docket  number  of 
this  NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  call  the  FAA's  Office  of 
Rulemaking,  (202)  267-9677,  for  a  copy 
of  Advisory  Circular  No.  11-2A,  Notice 
of  Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Background 

On  March  2,  1993,  the  FAA  published 
a  final  rule  (58  FR  12128)  which,  in 
part,  designated  the  San  Juan  Low 


Offshore  Airspace  Area.  This 
designation  was  necessary  to  comply 
with  the  Airspace  Reclassification  final 
rule  (56  FR  65638;  December  17,  1991). 
The  San  Juan  Low  Offshore  Airspace 
Area  consists  of  Class  E  airspace  from 
5,500  feet  MSL  up  to,  but  not  including, 
FL  180  within  a  100-mile  radius  of  the 
Fernando  Luis  Ribas  Dominicci  Airport, 
San  Juan,  PR.  The  rule,  however,  did 
not  affect  the  status  of  airspace  at  and 
above  FL  180  within  the  San  Juan 
domestic  control  area,  which  remains 
international  airspace  and  wherein 
International  Civil  Aviation 
Organization  (ICAO)  oceanic  ATC 
separation  procedures  in  Annex  11 
apply.  As  a  result  of  the  rapid  growth  of 
air  traffic  activity  in  the  Bahamas  and 
Caribbean  areas,  there  is  a  need  to 
designate  additional  airspace  wherein 
domestic  ATC  procedures  would  be 
used  to  provide  more  efficient  control  of 
aircraft  operations.  This  proposed  action 
would  designate  such  a  high-altitude 
strata  that  would  increase  system 
capacity,  enhance  safety,  and  enable 
more  efficient  use  of  this  airspace. 

Additionally,  the  number  of 
operational  ground-based  navigation 
aids  (NAVAIDS)  in  the  region  has 
declined  due  to  the  loss  of  facilities 
caused  by  unprecedented  storm  damage, 
and  the  difficulty  of  replacing  aging 
equipment  at  remote  sites.  Establishing 
the  San  Juan  High  Offshore  Airspace 
Area  would  support  the  development  of 
additional  routes,  not  dependent  on 
ground-based  NAVAIDS,  to  supplement 
the  current  airway  system. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  14  CFR  part  71  to  establish  the  San 
Juan  High  Offshore  Airspace  Area.  The 
proposed  area  would  consist  of  Class  A 
airspace,  extending  upward  from  18,000 
MSL  up  to  and  including  FL  600,  within 
a  100-mile  radius  of  the  Fernando  Luis 
Ribas  Dominicci  Airport,  San  Juan,  PR. 
This  action  would  facilitate  the 
application  of  domestic  ATC  procedures 
within  that  airspace,  thereby  enhancing 
the  flow  of  air  traffic  and  increasing 
system  capacity.  In  addition,  this  action 
would  enhance  safety  by  providing  for 
the  positive  control  of  all  aircraft 
operating  in  the  area.  The  proposed 
action  would  also  support  the 
development  of  a  more  efficient  route 
system  in  the  Bahamas-Caribbean  area 
and  would  enable  airspace  classification 
and  ATC  separation  procedures  to  be 
consistently  applied  between  Florida 
and  Puerto  Rico.  Finally,  the  proposed 
modification  would  establish  the  same 
classification  and  operating  rules  that 
currently  apply  in  adjacent  airspace. 


Offshore  Airspace  Area  designations 
are  published  in  paragraph  2003  of  FAA 
Order  7400.9F,  dated  September  10, 
1998,  and  effective  September  16,  1998. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  offshore  airspace  area 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order.  The  FAA  has  determined  that 
this  proposed  regulation  only  involves 
an  established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  This 
proposed  rule  therefore:  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

ICAO  Considerations 

As  part  of  this  proposal  relates  to 
navigable  airspace  outside  the  United 
States,  this  notice  is  submitted  in 
accordance  with  the  ICAO  International 
Standards  and  Recommended  Practices. 

The  application  of  International 
Standards  and  Recommended  Practices 
by  the  FAA,  Office  of  Air  Traffic 
Airspace  Management,  in  areas  outside 
"U.S.  domestic  airspace,  is  governed  by 
the  Convention  on  International  Civil 
Aviation.  Specifically,  the  FAA  is 
subject  to  Article  12  and  Annex  11, 
which  pertain  to  the  establishment  of 
necessary  air  navigational  facilities  and 
services  to  promote  the  safe,  orderly, 
and  expeditious  flow  of  civil  air  traffic. 
The  purpose  of  Article  12  and  Annex  11 
is  to  ensure  that  civil  aircraft  operations 
on  international  air  routes  are 
performed  under  uniform  conditions. 

The  International  Standards  and 
Recommended  Practices  in  Annex  11 
apply  to  airspace  under  the  jurisdiction 
of  a  contracting  state,  derived  from 
ICAO.  Annex  11  provisions  apply  when 
air  traffic  services  are  provided  and  a 
contracting  state  accepts  the 
responsibility  of  providing  air  traffic 
services  over  high  seas  or  in  airspace  of 
undetermined  sovereignty.  A 
contracting  State  accepting  this 
responsibility  may  appiy  the 
International  Standards  and 
Recommended  Practices  that  are 
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consistent  with  i  tandards  and  practices 
utilized  in  its  domestic  jurisdiction. 

In  accordance  with  Article  3  of  the 
Convention.  Sta  e-owned  aircraft  are 


Standards  and 
Recommended  Practices  of  Annex  11. 
The  United  Stati  is  is  a  contracting  State 
to  the  Conventiqn.  Article  3(d)  of  the 
Convention  provides  that  participating 
state  aircraft  wil  be  operated  in 
international  airspace  with  due  regard 
for  the  safety  of  civil  aircraft. 

Since  this  action  involves,  in  part,  the 
designation  of  npvigable  airspace 
outside  the  Unitfed  States,  the 
Administrator  is  consulting  with  the 
Secretary  of  State  and  the  Secretary  of 
Defense  in  accoi  dance  with  the 
provisions  of  Executive  Order  10854. 

List  of  Subjects  n  14  CFR  Part  71 

Airspace.  Incc  rporation  by  reference. 
Navigation  (air). 

The  Proposed  Aknendment 

In  consideration  of  the  foregoing,  the 
Federal  AviatioA  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows:  I 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS. 


1.  The  author 
continues  to  reap 

Us 


Authority:  49 
40120:  E.0. 1085') 
1963Comp..p.  3^9 


ty  citation  for  part  71 
as  follows: 


C.  106(g),  40103.  40113, 
,  24  PR  9565,  3  CFR,  1959- 


§71.1    [Amende  1 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  fce  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 


Paragraph  2003 


Offshore  Airspace  Areas 


San  Juan  High,  Pft  [New] 

Fernando  Luis  Rifcas  Dominicci  Airport,  PR 
(lat.  18''27'25"  BJ.,  long.  66''05'53"  W.) 
That  airspace  extending  upward  from 

18.000  feet  MSL  t^  and  including  FL  600 

within  a  100-mila|  radius  of  the  Fernando 

Luis  Ribas  Dominicci  Airport. 
Issued  in  Washington.  DC.,  on  January  14, 

1999. 

Reginald  C.  Matthews, 

Acting  Program  D  irectorfor  Air  Traffic 

Airspace  Manage  nent. 

|FR  Doc.  99-1561  Filed  1-22-99;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Chapter  I 

Notice  of  Intent  To  Request  Public 
Comments  on  Rules 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  intent  to  request 
public  comments. 

SUMMARY:  As  part  of  its  systematic 
review  of  all  current  Federal  Trade 
Commission  ("Commission")  rules  and 
guides,  the  Commission  gives  notice 
that  it  intends  to  request  public 
comments  on  the  rules  and  guides  listed 
below  during  1999.  The  Commission 
will  request  comments  on,  among  other 
things,  the  economic  impact  of,  and  the 
continuing  need  for,  the  rules  and 
guides;  possible  conflict  between  the 
rules  and  guides  and  state,  local,  or 
other  federal  laws  or  regulations;  and 
the  effect  on  the  rules  and  guides  of  any 
technological,  economic,  or  other 
industry  changes.  No  Commission 
determination  on  the  need  for  or  the 
substance  of  a  rule  or  guide  should  be 
inferred  from  the  intent  to  publish 
requests  for  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Further  details  may  be  obtained  from 
the  contact  person  listed  for  each 
particular  item. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  intends  to  initiate  a  review 
of  and  solicit  public  comments  on  the 
following  rules  and  guides  during  1999: 

(1)  Guides  for  Advertising  Allowances 
and  Other  Merchandising  Payments  and 
Services.  16  CFR  Part  240. 

Agency  Contact:  Neil  Averitt.  Federal 
Trade  Commission.  Bureau  of 
Competition.  Room  H394,  600 
Pennsylvania  Ave..  NW.  Washington, 
DC  20580.  (202)  326-2885. 

(2)  Guides  for  the  Dog  and  Cat  Food 
Industry.  16  CFR  241. 

Agency  Contact:  Jock  Chung.  Federal 
Trade  Commission.  Bureau  of  Consumer 
Protection.  Division  of  Enforcement, 
Room  S4302.  600  Pennsylvania  Ave.. 
NW.  Washington.  DC  20580.  (202)  326- 
2984. 

(3)  Guides  for  the  Law  Book  Industry. 
16  CFR  Part  256. 

Agency  Contact:  Edwin  Rodriguez. 
Federal  Trade  Commission.  Bureau  of 
Consumer  Protection,  Division  of 
Enforcement,  Room  S4302,  600 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20580,  (202)  326-3147. 

(4)  Guide  Concerning  Fuel  Economy 
Advertising  for  New  Automobiles,  16 
CFR  Part  259. 

Agency  Contact:  Larry  Greene, 
Federal  Trade  Commission,  Cleveland 
Regional  Office,  Eaton  Center,  Suite  200, 


1111  Superior  Avenue,  Cleveland,  OH 
44114,  (216)  263-3406. 

(5)  Regulations  under  the 
Comprehensive  Smokeless  Tobacco 
Health  Education  Act  of  1986,  16  CFR 
Part  307. 

Agency  Contact:  Nancy  Warder, 
Federal  Trade  Commission,  Bureau  of 
Consumer  Protection,  Division  of 
Advertising  Practices,  Room  S4002,  600 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20580.  (202)  326-3048. 

(6)  Funeral  Industry  Practices  Rule,  16 
CFR  Part  453. 

Agency  Contact:  Mercedes  Kelley. 
Federal  Trade  Commission.  Bureau  of 
Consumer  Protection.  Division  of 
Marketing  Practices,  Room  H238.  600 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20580,  (202)  326-3665. 

The  Commission  also  has  tentatively 
scheduled  reviews  of  other  rules  and 
guides  for  2000  through  2008.  A  copy  of 
this  tentative  schedule  is  appended.  The 
Commission  may  in  its  discretion 
modify  or  reorder  the  schedule  in  the 
future  to  incorporate  new  legislative 
rules,  or  to  respond  to  external  factors 
(such  as  changes  in  the  law)  or  other 
considerations. 

Authority:  15  U.S.C.  41-58. 
By  direction  of  the  Commission. 
Donald  S.  Clark, 

Secretary. 

Appendix— REGULATORY  Review; 
Modified  Revolving  Ten-Year 
Schedule 


16  CFR 
part 

Topic 

Year  to 
review 

240 

Guides  for  Advertis- 
ing Allowances  and 
Ottier  Merchandis- 
ing Payments  and 
Services. 

19S9 

241  

Guides  for  the  Dog 
and  Cat  Food  In- 
dustry. 

1999 

256 

Guides  for  the  Law 
Book  Industry. 

1999 

259 

Guide  Concerning 
Fuel  Economy  Ad- 
vertising for  New 
Automobiles. 

1999 

307 

Regulations  under 
the  Comprehensive 
Smokeless  To- 
bacco Health  Edu- 
cation Act  of  1986. 

1999 

453 

Funeral  Industry 
Practices  Rule. 

1999 

233 

Guides  Against  De- 
ceptive Pricing. 

2000 

238 

Guides  Against  Bait 
Advertising. 

2000 

250 

Guides  for  the 
Househokj  Fur- 
niture Industry. 

2000 
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APPENDIX— Regulatory  Review; 
Modified  Revolving  Ten-Year 
Schedule— Continued 


16CFR 
part 

Topic 

Year  to 
review 

251  

Guide  Concerning 
Use  of  the  Word 

2000 

"Free"  and  Similar 

Representations. 

310 

Telemarketing  Sales 
Rule. 

2000 

228 

Tire  Advertising  and 
Labeling  Guides. 

2001 

255 

Guides  Concerning 
Use  of  Endorse- 

2001 

ments  and 

Testimonials  in  Ad- 

vertising. 

424 

Retail  Food  Store  Ad- 
vertising and  Mar- 

2001 

keting  Practices 

Rule. 

433 

Preservatton  of  Cofv 
sumers'  Claims  and 
Defenses  Rule. 

2001 

801  

Hart-Scott-Rodino 
Coverage  Rules 
(Mergers). 

2001 

802 

Hart-Scott-Rodino  Ex- 
emption Rules 

2001 

(Mergers). 

803 

Hart-Scott-Rodino 
Transmittal  Rules 

2001 

(Mergers). 

306 

Autonrwtive  Fuel  Rat- 
ings, Certification 
and  Posting  Rule. 

2003 

435 

Mail  or  Telephone 
Order  Merchandise 
Rule. 

2003 

600 

Statements  of  Gen- 
eral  Policy  or  Inter- 
pretations under 
the  Fair  Credit  Re- 
porting Act 

2003 

18 

Guides  for  the  Nurs- 
ery Industry. 

2004 

305 

Appliance  Latieling 
Rule. 

2004 

410 

TV  Picture  Tube  Size 
Rule. 

2004 

500 

Regulations  under 
Section  4  of  the 
Fair  Packaging  and 
Labeling  Act 
("FPLA"). 

2004 

501  

Exemptions  from  Part 
500  of  the  FPLA. 

2004 

502 

Regulations  under 
Section  5(c)  of  the 
FPLA. 

2004 

503 

Statements  of  Gen- 
eral Policy  or  Inter- 
pretations under 
the  FPLA. 

2004 

14 

Administrative  Inter- 
pretations, General 
Policy  Statements, 
and  Enforcement 

2005 

I      Policy  Statements. 


Appendix— REGULATORY        Review;   department  of  the  treasury 
Modified     Revolving     Ten-Year 
Schedule— Continued  '"*®^«'  Revenue  Service 

26  CFR  Part  301 

[REG-1 21 806-97] 

RIN  1545-AV84 

Disclosure  of  Return  Information  to  the 
Bureau  of  the  Census 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

summary:  In  the  Rules  and  Regulations 
section  of  this  issue  of  Federal  Register, 
the  IRS  is  issuing  temporary  regulations 
relating  to  additions  to,  and  deletions 
from,  the  list  of  items  of  information 
disclosed  to  the  Bureau  of  the  Census 
for  use  in  certain  statistical  programs. 
The  text  of  those  temporary  regulations 
also  serves  as  the  text  of  these  proposed 
regulations. 

DATES:  Written  and  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  February  24,  1999. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-1 2 1806-9 7), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
121806-97),  (tuner's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at:  http://vvrww.irs.ustreas.gov/prod/ 
tax — regs/comments.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jamie  Bernstein,  (202)  622-4570  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  6103(j)(l)  of  the 
Internal  Revenue  Code,  upon  written 
request  from  the  Secretary  of  Commerce, 
the  Secretary  is  to  furnish  to  the  Bureau 
of  the  Census  ("Bureau")  tax  return 
information  that  is  prescribed  by 
Treasury  regulations  for  the  purpose  of 
structuring  censuses  and  national 
economic  accounts  and  conducting 
related  statistical  activities.  Section 
301.6103(j)(l)-l  of  the  regulations 
provides  an  itemized  description  of  the 
return  information  authorized  to  be 
disclosed  for  this  purpose.  Periodically, 


16  CFR 
part 

Topic 

Year  to 
review 

309 

Labeling  Require- 
ments for  Alter- 
native Fuels  and 
Alternatively  Fueled 
Vehicles. 

2005 

311  

Test  Procedures  and 
Labeling  Standards 

2005 

for  Recycled  Oil. 

429 

Cooling  Off  Rule  

2005 

444 

Credit  Practices  Rule 
Used  Car  Rule  

2005 

455 

2005 

24 

Gukjes  for  Select 
Leather  and  Imita- 

2006 

tion  Leather  Prod- 

ucts. 

23 

Guides  for  the  Jew- 
elry, Precious  Met- 

2007 

als,  and  Pewter  In- 

dustries. 

601  

Summary  of  Con- 
sumer Rights,  No- 
tice of  User  Re- 
sponsitiilities,  and 
Notice  of  Furnisher 
Responsibilities 
under  the  Fair 
Credit  Reporting 
Act 

2007 

254 

Guides  for  Private 
Vocational  and 
Home  Study 
Schools. 

2008 

260 

Guides  for  the  Use  of 
Environmental  Mar- 
keting Claims. 

2008 

300  .„ 

Rules  and  Regula- 
tions under  the 
Wool  Products  La- 
beling Act  of  1939. 

2008 

301  

Rules  and  Regula- 
tions under  the  Fur 
Products  Lat>eling 
Act. 

2008 

303 

Rules  and  Regula- 
tions under  the 
Textile  Fiber  Prod- 
ucts Identification 
Act. 

2008 

304 

Rules  and  Regula- 
tions under  ttie 
Hobby  Protection 
Act. 

2008 

425 

Rule  Corx:eming  the 
Use  of  Negative 
Option  Plans. 

2008 

[FR  Doc.  99-1619  Filed  1-22-99;  8:45  am) 
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the  disclosure  regulations  are  amended 
to  reflect  the  changing  needs  of  the 


Bureau  for  data 
authorized  stati 


or  its  statutorily 
!  tical  activities. 


requested  by  th« 
Commerce,  and 


indicated  are  no 
The  text  of  th(  I 


regulations.  The 


This  documer  t  contains  proposed 
amendments  to  he  regulations 
authorizing  Inte  -nal  Revenue  Service 
personnel  to  dis:lose  additional  items  of 
return  informatipn  that  have  been 
Secretary  of 
to  delete  certain  items 
of  return  inform  ition  that  are 
enumerated  in  t  le  regulations  but  that 
the  Secretary  of  Commerce  has 
longer  needed, 
temporary  regulations 


also  serves  as  th  s  text  of  these  proposed 


preamble  to  the 


temporary  regul  itions  explains  the 
regulations. 

Special  Analyst  s 

It  has  been  de  ermined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  ndt  required.  It  also  has 
been  determine!  I  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  3)  does  not  apply  to  these 
regulations,  and  because  the  regulations 
do  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flex  bility  Act  (5  U.S.C. 


chapter  6)  does 


;  [lot  apply.  Pursuant  to 
section  7805(f)  (if  the  Internal  Revenue 
Code,  this  notic!  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  f(  ir  Advocacy  of  the  Small 
Business  Admii  istration  for  comment 
on  its  impact  or  small  business. 

Comments  and  lequests  for  a  Public 
Hearing 

Before  these  f  roposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
electronic  and  \  rritten  comments  (a 
signed  original  md  eight  (8)  copies)  that 
are  submitted  tipiely  to  the  IRS.  The  IRS 
and  Treasury  Department  specifically 
request  commei  its  on  the  clarity  of  the 
proposed  reguls  tion  and  how  they  can 
be  made  easier  i  o  understand.  All 
comments  will  )e  available  for  public 
inspection  and  copying.  A  public 
hearing  may  be  scheduled  if  requested 
in  writing  by  a  ]  )erson  that  timely 
submits  comments.  If  a  public  hearing  is 
scheduled,  noti  :e  of  the  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Infoiination:  The  principal 
author  of  these  regulations  is  Douglas 
Giblen,  Office  c  f  the  Associate  Chief 
Counsel  (Intern  itional)(formerly  of  the 
Office  of  Assisti  int  Chief  Counsel 
(Disclosure  Liti  jation)).  However,  other 
personnel  from  the  IRS  and  Treasury 


Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
proposed  to  be  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  is  amended  by  adding  an 
entry  in  numerical  order  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 
Section  301.6103(j)(l)-l  also  issued  under 
26  U.S.C.  6103(i)(l);*    '   * 

Par.  2.  Section  301.6103(j)(l)-l  is 
amended  by: 

1.  Revising  paragraphs  (b)(3)  and 
(b)(6)(i)(A). 

2.  Adding  paragraph  (b)(6)(iii). 

The  revisions  and  addition  read  as 
follows: 

§301.6103(i)(1)-1    Disclosure  of  return 
Infonnation  to  officers  and  employees  of 
the  Department  of  Commerce  for  certain 
statistical  purposes  and  related  activities. 

***** 

(b)  *   *  * 

(3)  [The  text  of  this  proposed 
paragraph  (b)(3)  is  the  same  as  the  text 
of  §  301.6103(j)(l)-lT  (b)(3)  published 
elsewhere  in  this  issue  of  the  Federal 
Register]. 
***** 

(6)(i)*  *  * 

(A)  (The  text  of  this  proposed 
paragraph  (b)(6)(i)(A)  is  the  same  as  the 
text  of  §  301.6103(j)(l)-T(b)(6)(i)(A) 
published  elsewhere  in  this  issue  of  the 
Federal  Register]. 
***** 

(iii)  [The  text  of  this  proposed 
paragraph  (b)(6)(iii)  is  the  same  as  the 
text  of  §  301.6103(j)(l)-lT(b)(6)(iii) 
published  elsewhere  in  this  issue  of  the 
Federal  Register]. 
***** 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  the  Internal 

Revenue. 

[PR  Doc.  99-1285  Filed  1-22-99;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

[KY-220-FOR] 

Kentucky  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Kentucky 
regulatory  program  (Kentucky  program) 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
revisions  to  the  Kentucky  regulations 
pertaining  to  reclamation  in  lieu  of  cash 
payment  of  civil  penalties.  The 
amendment  is  intended  to  revise  the 
Kentucky  program  as  required  by  30 
CFR  917.16(c)(3). 

DATES:  If  you  submit  written  comments, 
they  must  be  received  by  4:00  p.m., 
[E.S.T.],  February  24, 1999.  If  requested, 
a  public  hearing  on  the  proposed 
amendment  will  be  held  on  February 
19,  1999.  Requests  to  speak  at  the 
hearing  must  be  received  by  4:00  p.m., 
[E.S.T.],  on  February  9,  1999. 
ADDRESSES:  Mail  or  hand-deliver  yoiur 
written  comments  and  requests  to  speak 
at  the  hearing  to  William  J.  Kovacic, 
Field  Office  Director,  at  the  address 
listed  below. 

You  may  review  copies  of  the 
Kentucky  program,  the  proposed 
amendment,  a  listing  of  any  scheduled 
public  hearings,  and  all  written 
comments  received  in  response  to  this 
document  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  You 
may  receive  one  free  copy  of  the 
proposed  amendment  by  contacting 
OSM's  Lexington  Field  Office. 
William  J.  Kovacic,  Director,  Lexington 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  2675 
Regency  Road,  Lexington,  Kentucky 
40503.  Telephone:  (606)  233-2894.  E- 
Mail:  bkovacic@osmre.gov 
Department  of  Surface  Mining 
Reclamation  and  Enforcement,  2 
Hudson  Hollow  Complex,  Frankfort, 
Kentucky  40601.  Te7ep/io/ie;  (502) 
564-6940. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Kovacic,  Director,  Lexington 
Field  Office,  Telephone:  (606)  233- 
2894. 
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SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kentucky 
Program 

On  May  18, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  You  can  find 
background  information  on  the 
Kentucky  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  in  the  May  18, 1982,  Federal 
Register  (47  FR  21404).  You  can  find 
subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  at  30  CFR  917.11,  917.13. 
917.15,  917.16,  and  917.17. 

II.  Description  of  the  Proposed 
Amendment 

By  letter  dated  December  22, 1998 
(Administrative  Record  No.  KY-1449), 
Kentucky  submitted  a  proposed 
amendment  to  its  program  at  405  KAR 
7:097.  Specifically,  Kentucky  proposes 
to  authorize  the  cabinet  to  allow  a 
permittee,  person,  or  operator  to 
perform  in-kind  reclamation, 
environmental  rehabiUtation,  or  similar 
action  to  correct  environmental 
pollution — instead  of  making  cash 
payment  of  a  civil  penalty  assessed 
under  KRS  350.990.  This  regulation  also 
establishesxriteria  and  procedures  to 
implement  KRS  350.990(11).  A  vmtten 
request  must  be  filed  to  perform  in-kind 
work.  If  authorized,  the  performer  of  the 
work  must  enter  into  a  binding  Civil 
Penalty  Reclamation  Agreement 
(Agreement)  with  the  cabinet  for  work 
selected  by  the  cabinet.  No  fees  are 
required  for  the  written  request  or  the 
Agreement.  Those  who  enter  into  an 
Agreement:  must  obtain  legal  right  of 
entry  to  the  work  site;  must  maintain 
liability  insurance  coverage;  will,  in 
some  cases,  be  required  to  obtain  a 
performance  bond;  and  must  perform 
the  work  activities  specified  in  the 
Agreement.  If  the  in-kind  work  is  not 
completed  according  to  the  Agreement, 
the  full  amount  of  the  assessed  civil 
penalty  must  be  paid.  Certain 
permittees,  persons,  or  operators, 
certain  civil  penalties,  and  certain  sites 
are  ineligible  for  in-kind  activities. 
Certain  kinds  of  activities  and  costs  are 
not  authorized. 

in.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Kentucky  program. 


Written  Comments 


IV.  Procedural  Determinations 


Your  written  comments  should  be 
specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Lexington  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  you  should  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.,  (E.S.T.)  on 
February  9, 1999.  The  location  and  time 
of  the  hearing  will  be  arranged  wi\h 
those  persons  requesting  the  hearing.  If 
no  one  requests  an  opportunity  to  speak 
at  the  public  hearing,  the  hearing  will 
not  be  held. 

Filing  of  a  vmtten  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  If  you  wish  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendment,  you 
may  request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 


Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  smaU  entities. 
Accordingly,  this  rule  will  ensure  that 
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existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  las  to  whether  this  rule 
would  have  a  Significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assui^ptions  for  the 
counterpart  Fe  deral  regulations. 


Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  917 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 


Dated:  January  15, 1999. 
Tim  L.  Dieringer., 

Acting  Regional  Director,  Appalachian 
Regional  Coordinating  Center. 
(FR  Doc.  9&-1631  Filed  1-22-99;  8:45  am] 

BILUNG  CODE  4310-05-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttx>rlty,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  furxitions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

January  20, 1999. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  D.C.  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OCIO,  Mail  Stop  7602.  Washington,  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
by  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Forest  Service 

Title:  National  Survey  on  Recreation 
and  the  Environment. 

OMB  Control  Number:  0596-0127. 

Summary  of  Collection:  The  National 
Survey  on  Recreation  and  the 
Environment  (NSRE)  2000,  which  began 
in  1960  as  the  primary  source  of 
recreation  data  from  the  U.S. 
population,  is  the  latest  in  a  series  of 
surveys  conducted  by  the  Forest  Service 
(FS).  This  information  is  vital  for  federal 
land  managing  agencies  to  obtain  an 
understanding  of  the  outdoor  recreation 
participation  levels  and  preferences  of 
the  American  people  so  that  effective 
policy  making,  planning,  and  decision- 
making can  occur.  Information  from  the 
survey  is  shared  with  and  relied  upon 
by  organizations  outside  the  federal 
government  including  educational 
institutions,  private  sector  companies, 
state  agencies,  and  other  governmental 
organizations  as  the  fundamental  source 
of  outdoor  recreation  trend  and  demand 
data  on  a  national  scale.  The  survey  will 
be  administered  using  a  statistically 
valid  sampling  methodology  through 
computer-assisted  telephone 
interviewing  techniques. 

Need  and  Use  of  the  Information:  The 
Forest  Service  will  collect  information 
nationally  from  the  public  to  assess 
trends  in  recreation  participation  over 
the  years  since  the  survey  was  last 
conducted  and  to  estimate  demand  for 
outdoor  recreation  among  the  U.S. 
population.  In  addition,  the  survey  will 
collect  information  from  the  public  on 
people's  attitudes  and  values  toward 
natural  resources  and  their 
management.  The  information  will  be 
used  by  the  Forest  Service  and  other 
federal  agencies  to  develop  long-range 
strategic  plans,  adjust  programs  and 
activities  to  meet  customer  needs  and 
expectations,  and  better  manage 
federally  owned  lands. 

Description  of  Respondents: 
Individuals  or  households. 

Number  of  Respondents:  40,000. 

Frequency  of  Responses:  Reporting: 
Other  (one  time). 

Total  Burden  Hours:  13,333. 

Forest  Service 

Title:  The  Wildland-Urban  Interface 
Series. 

OMB  Control  Number:  0596-NEW. 


Summary  of  Collection:  Forest  and 
Rangeland  Renewable  Resources 
Research  Act  of  1978  (Public  Law  95- 
307)  directs  the  Secretary  of  Agriculture 
to  research  the  multiple  uses  and 
products,  including  recreation,  of  forests 
and  rangelands  to  facilitate  their  most 
effective  use.  Study  results  will  be 
provided  to  resource  managers  in  the 
areas  studied,  as  well  as  to  managers 
across  the  United  States  addressing 
urban  national  forest,  to  enable  more 
effective  management  of  those  areas. 
Results  will  also  inform  managers  of 
broader  community  recreation  patterns, 
interests,  and  resource  concerns.  A 
direct  benefit  to  the  public  is 
anticipated  through  improvements  in 
customer  service,  more  informed 
recreation  management  decisions,  and 
increased  attention  to  the  diverse 
customers  served  by  the  National 
Forests.  Forest  Service  (FS)  will  collect 
information  using  a  study  provided  to 
resource  managers  and  a  questionnaire 
given  to  potential  respondents. 

Need  and  Use  of  the  Information:  FS 
will  collect  information  to  assist 
resource  managers  in  their  effective 
management  of  recreation  activities  in 
the  region  studied  and.  in  addition,  the 
Wildland  Recreation  and  Urban  Culture 
Project  will  use  the  information  to 
further  expand  its  information  base  on 
visitor  characteristics,  communication, 
and  mitigation  of  depreciative  behaviors 
such  as  vandalism.  Participants  will  be 
asked  to  answer  a  questionnaire  on  the 
following  topics  (la)  age,  gender,  and 
education;  (lb)  National  Forest 
visitation  history  and  patterns;  (2) 
identification  of  leisure  activities  in 
which  visitors  participate;  (3)  how  they 
heard  about  the  area;  (4a)  how  they 
would  rate  amenities;  (4b)  accessibility 
for  a  wide-range  of  individuals, 
including  those  with  special  needs;  (5a) 
knowledge  of  natural  resource  and 
wilderness  areas  and  policies  regarding 
those  areas;  (5b)  how  closely  visitors 
identify  with  the  National  Forest  or 
recreation  area;  (6)  preference  about 
different  management  options  (limit 
number  of  people  on  trails  versus  limit 
access  to  trails,  increase  levels  of  user 
knowledge  by  brochures,  nature  walk, 
signs  versus  require  users  to  have  taken 
an  educational  program;  (7a)  gain 
visitor's  suggestions  on  different 
penalties  for  depreciative  actions;  (7b) 
personal  and  or  group  participation  in 
environmentally  responsible  and 
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National  Food 

(NFAC) 

Title:  Customer 
Collections  for 
1999-2001. 

OMB  Control 

Summary  of 
Food  and 
and  partner 
Service  Center 
requirements 
Executive  Order 
Customer  Service 
requires  agencie  s 
customers  to 
quality  of  sei 
level  of  satisfact 
services." 
the  core  missior 
Centers  and  par 
agencies 
The  Service 
Team  is  request 
for  customer 
collection 
Service  Team 
using  telephone 
complaint  cards, 
focus  groups 

Need  and  Use 
Customer 
information  to 
customer  servic^ 
Service  Centers 
system  for  USD  ^ 
customer  com 
establish  perf 
consistent  with 
the  information 
and  the  strategic : 
Service  Center 
support  evaluat 
improvements 
service  delivery 
demographic 
NFAC  and  the 
partner  agenciei  i 
information  to 
responsibilities 
operations  in 
by  preserving 
implementing 


iours:  750. 
apid  Agriculture  Council 


Service  Information 
USDA  Service  Centers 


Servii  e 


and 
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of  the 


de\  ermine  I 


'dumber:  New. 
QoUection:  The  National 
Council  (NFAC), 
in  the  USDA 
lelp  the  USDA  meet  the 

President's 
12862,  "Setting 
Standards,"  which 
to  annually  "survey 
the  kind  and 
they  want  and  their 
on  with  existing 

customer  service  is 
of  the  USDA  Service 
icipating  partner 
to  the  Secretary. 
Customer  Service 
ng  a  generic  clearance 
information 
The  Customer 
11  collect  information 
surveys,  comment  and 
structured  interviews, 
benchmarking  studies. 
of  the  Information:  The 
Team  vrill  collect 
(jevelop  and  publish 
standards  for  USDA 
develop  a  feedback 
Service  Center 
plaints  and  comments; 
on  nance  measures 

GFRA  requirements  for 
technology  investments 
plans  of  the  USDA 
Partner  agencies;  and 
ons  of  proposed 

service  and  analyses  of 
by  significant 
social  characteristics. 
IjISDA  Service  Center 

plan  to  use  this 
lielp  meet  their 
under  GPRA,  to  improve 
USDA  Service  Center 
hfelpful  activities  and 
r  eeded  changes. 


11  : 


Description  of  Respondents: 
Individuals  or  households. 

Number  of  Respondents:  56,970. 

Frequency  of  Responses:  Reporting: 
On  occasion;  Annually;  Other:  When 
need  arises  as  determined  by  the 
managing  and  coordinating  group 
Quality  Customer  Service  Team. 

Total  Burden  Hours:  11,180. 
Nancy  B.  Sternberg, 
Departmental  Clearance  Officer. 
[PR  Doc.  99-1616  Filed  1-22-99;  8:45  am] 
BILLINO  CODE  3410-01-« 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Docket  No.  FV99-997-1  Nq 

Notice  for  Extension  and  Revision  of  a 
Currently  Approved  Information 
Collection 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection  in 
support  of  the  Provisions  Regulating  the 
Quality  of  Domestically  Produced 
Peanuts  Handled  by  Persons  Not  Subject 
to  the  Marketing  Agreement  No.  146 
based  on  changes  in  program 
requirements. 

DATES:  Comments  on  this  notice  must  be 
received  by  March  26, 1999. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
Contact  Dawana  Johnson,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC,  20090-6456,  Telephone:  (202)  720- 
1755  or  Fax:  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION: 

TitJe:  Provisions  Regulating  the 
Quality  of  Domestically  Produced 
Peanuts  Handled  by  Person's  Not 
Subject  to  the  Peanut  Marketing 
Agreement. 

OMB  Number:  0581-0163. 

Expiration  Date  of  Approval: 
September  30, 1999. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  Under  authority  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937  (Act),  as  amended  (7  U.S.C. 
601-674),  Peanut  Marketing  Agreement 
No.  146  and  the  Peanut  Administrative 
Committee  (Committee)  were 


established  by  the  Secretary  in  1965  to 
minimize  aflatoxin  contamination  in 
peanuts  and  peanut  products.  The 
Agreement  was  signed  by  a  majority  of 
domestic  peanut  handlers  (signatory 
handlers).  The  Committee  works  with 
AMS  in  administering  the  Agreement. 

Pub.  L.  101-220,  enacted  December 
12,  1989,  amended  section  608b  of  the 
Act  to  require  that  all  handlers  who 
have  not  signed  the  Agreement  (non- 
signatory  handlers)  be  subject  to  quality, 
handling,  and  inspection  requirements 
to  the  same  extent  and  manner  as  are 
required  under  the  Agreement. 
Regulations  to  implement  Pub.  L.  101- 
220  were  issued  and  made  effective  on 
December  4,  1990  (55  FR  49983).  It  is 
estimated  that  5  percent  of  the  domestic 
peanut  crop  is  marketed  by  non- 
signatory  handlers  and  the  remainder  of 
the  crop  is  handled  by  signatory 
handlers. 

The  objective  of  the  Agreement  and 
the  non-signatory  handling  regulations 
(7  CFR  part  997)  is  to  ensure  that  only 
wholesome  peanuts  enter  edible  market 
channels.  Under  both  regulations, 
farmers  stock  peanuts  with  visible 
Aspergillus  flavus  mold  (the  principle 
source  of  aflatoxin)  are  required  to  be 
diverted  to  non-edible  uses.  Both 
regulations  also  provide  that  shelled 
peanuts  meeting  minimum  outgoing 
quality  requirements  must  be 
chemically  euialyzed  for  aflatoxin 
contamination. 

Peanut  handlers  are  business  entities 
that  buy  raw  peanuts  from  farmers  and 
process  them  into  shelled  product 
(kernels)  that  is  sold  to  manufacturers 
who  make  peanut  butter  and  other 
peanut  products.  Under  this  information 
collection  burden,  peanut  handlers  are 
respondents  and  recordkeepers. 

A  proposed  and  final  rulemaking 
process,  which  became  effective  in 
January  1997,  dramatically  reduced  the 
number  of  information  collection 
burden  hours  for  all  domestic  peanut 
handlers.  The  number  of  forms  required 
to  be  filed  by  non-signatory  peanut 
handlers  was  reduced  from  11  forms  to 
only  2  forms.  That  action  was  taken  to 
be  consistent  with  reductions  in  the 
reporting  requirements  made  to  the 
Agreement  regulations  and  applied  to 
signatory  peanut  handlers.  The 
information  collection  burden  for 
signatory  handlers  (OMB  No.  0581- 
0067)  was  revised  and  approved  July  27, 
1998.  This  information  collection 
burden  report  registers  similar 
reductions  in  the  number  of  forms  and 
information  collection  burden  for  non- 
signer  handlers. 

Information  formerly  needed  from  the 
11  forms  has  been  condensed  into  2 
forms  that  must  be  filed  by  non-signer 
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handlers.  Some  of  the  information 
formerly  required  on  the  11  forms  is  no 
longer  needed  because  certain  non- 
signer  regulations  were  terminated.  That 
information  had  to  do  with  restricted 
and  unrestricted  peanuts  (terms  no 
longer  used  in  the  regulations)  and 
disposal  of  non-edible  peanuts  to 
certain  outlets  (no  longer  regulated  and 
monitored).  Using  the  2  forms  decreases 
the  estimated  total  aimual  burden  on 
handlers  by  327  hours,  from  591  to  264 
hours.  Also,  the  number  of  total  annual 
responses  supplied  by  handlers  for  the 
entire  non-signer  peanut  information 
collection  decreases  from  1,500  to  792. 

Handlers  Monthly  Report  of  Farmers 
Stock — Form  FV-117,  deals  with  each 
handler's  shelled  peanuts  and  what  is 
done  with  those  shelled  peanuts  to  get 
them  ready  for  sale  to  manufacturers. 
This  report  is  filed  monthly. 

Monthly  Report  of  Dispositions  of 
Peanuts — Form  FV-117-1,  deals  with 
information  on  each  handler's 
acquisitions  and  dispositions  of  farmers 
stock  peanuts.  Farmers  stock  peanuts 
are  raw,  inshell  peanuts  delivered  by 
farmers  to  peanut  handlers.  This  report 
is  also  filed  monthly. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.25  hours  (15 
minutes)  per  response. 

Respondents:  Peanut  handlers  who 
have  not  signed  the  peanut  marketing 
Agreement. 

Estimated  Number  of  Respondents: 
33. 

Estimated  Number  of  Responses  per 
Respondent:  24. 

Estimated  Total  Annual  Burden  on 
Respondents:  264  hrs. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  and  mechanical 
or  other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Comments  should  reference  0MB  No. 
0581-0163  and  the  Provisions 
Regulating  The  Quality  Of  Domestically 
Produced  Peanuts  Handled  By  Persons 
Not  Subject  To  The  Peanut  Marketing 
Agreement  (7  CFR  Part  997)  and  be  sent 


to  USDA  in  care  of  Dawana  Johnson  at 
the  address  above.  All  comments 
received  will  be  available  for  public 
inspection  during  regular  business 
hours  at  the  same  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  a  final 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record. 

Dated:  January  19. 1999. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 

Programs. 

|FR  Doc.  99-1610  Filed  1-22-99;  8:45  am] 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Agrfcultural  Marketing  Service 

[TM-99-00-1] 

Notice  of  Meeting  of  the  National 
Organic  Standards  Board 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  as 
amended,  the  Agricultural  Marketing 
Service  (AMS)  announces  a  forthcoming 
meeting  of  the  National  Organic 
Standards  Board  (NOSB). 
DATES:  February  9,  1999,  at  9:00  a.m.  to 
6:00  p.m.;  February  10,  1999,  from  9:00 
a.m.  to  6:00  p.m.;  and  February  11, 
1999,  from  9:00  a.m.  to  6:00  p.m. 
place:  U.S.  Department  of  Agriculture. 
1400  Independence  Avenue,  S.W., 
Room  3501  South  Building, 
Washington,  D.C.  20250.  Phone:  (202) 
720-3252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Jones,  Program  Manager.  Room 
2945  South  Building,  U.S.  Department 
of  Agriculture,  AMS,  Transportation 
and  Marketing,  National  Organic 
Program,  P.O.  Box  96456,  Washington, 
D.C.  20090-6456  Phone  (202)  720-3252. 
SUPPLEMENTARY  INFORMATION:  Section 
2119  (7  U.S.C.  6518)  of  the  Organic 
Foods  Production  Act  of  1990  (OFPA), 
as  amended  (7  U.S.C.  Section  6501  et 
seq.)  Reqires  the  establishment  of  the 
NOSB.  The  purpose  of  the  NOSB  is  to 
assist  in  the  development  of  standards 
for  substances  to  be  used  in  organic 
production  and  to  advise  the  Secretary 
on  any  other  aspects  the 
implementation  of  OFPA.  The  NOSB 
met  for  the  first  time  in  Washington, 
D.C,  in  March  1992  and  currently  has 
six  committees  working  on  various 
aspects  of  the  program.  The  committees 
are:  Crops  Standards;  Processing; 


Labeling  and  Packaging;  Livestock 
Standards;  Accreditation;  Materials;  and 
International  Issues.  In  August  1994,  the 
NOSB  provided  its  initial 
recommendations  for  the  National 
Organic  Program  (NOP)  to  the  Secretary 
of  Agriculture  and  since  that  time  has 
submitted  30  addenda  to  the 
recommendations  and  reviewed  more 
than  170  substances  for  inclusion  on  the 
National  List  of  Allowed  and  Prohibited 
Substances.  The  last  meeting  of  the 
NOSB  was  held  October  27-29,1998,  in 
Washington,  DC.  The  Department  of 
Agriculture  (USDA)  published  its 
proposed  rule  in  the  Federal  Register  on 
December  16, 1997  (62  FR  65849).  An 
extension  of  the  comment  period  on  the 
proposed  rule  was  published  in  the 
Federal  Register  on  Februarv  9,  1998 
(63  FR  6498-6499).  The  comment 
period  was  extended  until  April  30. 
1998.  On  October  28,  1998,  the  USDA 
published  for  public  comment  three 
issue  papers  in  the  Federal  Register  (63 
FR  57624-57626)  The  papers  addressed 
certain  issues  raised  during  the  National 
Organic  Program's  proposed  rule 
comment  period.  The  issue  papers  were: 
Issue  paper  1.  Livestock  Confinement  in 
Organic  Production  Systems;  Issue 
Paper  2.  The  Use  of  Antibiotics  and 
Parasiticides  in  Organic  Livestock 
Production;  and  Paper  3.  Termination  of 
Certification  by  Private  Certifiers. 
Comments  received  on  these  papers  will 
be  considered  during  the  development 
of  a  revised  National  Organic  Program 
proposed  rule.  The  comment  period  for 
the  issue  papers  closed  December  14, 
1998. 

Purpose  and  Agenda 

The  principal  purpose  of  this  meeting 
is  to  provide  an  opportunity  for  the 
NOSB  to  receive  committee  reports  from 
its  standing  and  ad  hoc  committees  and 
to  engage  working  sessions  to  address 
issues  resulting  from  the  October  1998 
NOSB  meeting.  These  issues  include, 
but  are  not  limited  to,  the  International 
Committee's  proposed  recommendation 
on  Fumigation,  the  Livestock 
Committee's  proposed  recommendation 
on  Wild  Animals,  the  Accreditation 
Committee's  proposed  recommendation 
on  Enforcement  Actions,  the 
Interdisciplinary  Taskforce's  proposal 
on  processing  principles  and  the 
NOSB's  request  for  comment  on  criteria 
for  the  acceptance  of  materials  used  in 
processing.  Additionally,  the  Agency 
will  give  a  status  report  on  the  proposed 
rule  and  characterize  for  the  NOSB 
public  comment  on  the  option  papers. 
Copies  of  committee  proposals  can  be 
requested  from  Ms.  Kare.i  Thomas, 
Room  2510  South  Building,  U.S. 
Department  of  Agriculture,  AMS, 
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Transportation 
Organic  Progra  tn 
Washington,  D 
at  (202)  69C 
NOP  website  a 
www.ams.usdi 
19.  1999. 
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and  Marketing.  National 

P.O.  Box  96456, 
C.  20090-6456, by  phone 
)5  or  by  accessing  die 
http:// 
.gov/nop  after  January 


Type  of  Meetii  g 

All  meetings  will  be  open  to  the 
public.  The  NC  iSB  has  scheduled  time 
for  public  inpt  t  on  February  9, 1999, 
from  1:30  p.m.  until  5:00  p.m. 
Individuals  an  i  organizations  wishing 
to  make  an  ora  presentation  at  the 
meeting  should  forward  the  request  to 
Ms.  Thomas  at  the  above  address  or  by 
FAX  to  (202)  235-7808  by  close  of 
business  Febn:  ary  5. 1999.  While 
persons  wishii  ig  to  make  a  presentation 
may  sign  up  at  the  door,  advance 
registration  wi  ,1  ensure  an  opportunity 
to  speak  durin  5  that  allotted  time  period 
and  will  help  I  he  NOSE  to  better 
manage  the  m(  eting  and  accomplish  its 
agenda.  Indivi  duals  or  organizations 
will  be  given  approximately  5  minutes 
to  present  thei  ■  views.  All  persons 
making  an  ora  presentation  are 
requested  to  p  "ovide  their  comments  in 
writing,  if  posiiible.  Written  submissions 
may  supplement  the  oral  presentation 
with  addition.  1  material.  Attendees  who 
do  not  wish  to  make  an  oral 
presentation  a  -e  invited  to  submit 
written  comm  mts  to  the  NOSE  at  the 
meeting  or  to  1  As.  Thomas  after  the 
meeting  at  the  above  address.  All 
persons  submitting  written  comments 
should  providte  20  copies. 

Dated:  Januar  1  20, 1999. 
Eileen  S.  Stomn  les. 

Deputy  Adminii  trator,  Transportation  and 
Marketing. 

[FR  Doc.  9&-16^6  Filed  1-22-99;  8:45  am) 
BILUNG  CODE  341 


TO 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  F^esearch  Service 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Dietary  Guidelines  Advisory 
Committee  Meeting 


AGENCIES:  U 
Agriculture 
Health  and 


Department  of 
and  U.S.  Department  of 
Hi  unan  Services. 


ACTION:  Dietaiy  Guidelines  Advisory 
Committee:  N  otice  of  the  second 
meeting;  Opportunity  for  oral  testimony 
at  the  meetinj ;  and  Opportunity  to 
provide  writtf  n  comments. 


SUMMARY:  The  Department  of 
Agriculture  (USDA)  and  the  Department 
of  Health  and  Human  Services  (HHS)  (a) 
provide  notice  of  the  second  meeting  of 
the  Committee  (b)  solicit  application  for 
oral  testimony,  and  (c)  solicit  written 
comments. 

DATES:  (1)  The  Committee  will  meet  on 
March  8  to  10, 1999,  from  9:00  a.m.  to 
6:00  p.m.  on  the  first  day.  from  9:00 
p.m.  to  3:30  p.m.  on  the  second  day.  and 
from  9:00  a.m  to  4:30  p.m.  on  the  third 
day.  (2)  Applications  for  oral  testimony, 
to  be  presented  on  the  morning  of  the 
first  day.  may  be  submitted  by  5  p.m. 
e.s.t.  February  24. 1999.  (3)  Written 
comments  on  the  guidelines  may  be 
submitted  by  5  p.m.  e.s.t.  on  February 
24. 1999.  to  ensure  transmission  to  the 
Committee  prior  to  this  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shanthy  Bowman.  Ph.D..  USDA. 
Agricultural  Research  Service.  Nutrient 
Data  Laboratory.  4700  River  Road.  Unit 
89,  Riverdale.  MD  20737.  (301)  734- 
5640;  Carole  Davis,  M.S..  R.D..  USDA 
Center  for  Nutrition  Policy  and 
Promotion.  1120  20th  St..  NW.  Suite  200 
North  Lobby.  Washington,  DC  20036, 
(202)  418-2312;  or  Kathryn  McMurry, 
M.S.  or  Linda  Meyers.  Ph.D..  HHS 
Office  of  Disease  Prevention  and  Health 
Promotion.  Office  of  Public  Health  and 
Science.  Room  738-G,  200 
Independence  Ave..  SW.  Washington. 
DC  20201, (202)  205-4872. 

SUPPLEMENTARY  INFORMATION: 

Dietary  Guidelines  Advisory  Committee 

The  eleven-member  Committee 
appointed  by  the  Secretaries  of  the  two 
Etepartments  is  chaired  by  Cutberto 
Garza,  M.D..  Ph.D..  Cornell  University. 
Ithaca.  New  York.  Other  members  are 
Richard  J.  Deckelbaum.  M.D..  Columbia 
University,  New  York.  New  York; 
Johanna  T.  Dwyer.  D.Sc.  R.D..  Tufts 
University,  Boston.  Massachusetts;  Scott 
M.  Grundy.  M.D..  Ph.D..  University  of 
Texas.  Dallas.  Texas;  Rachel  K.  Johnson. 
Ph.D..  R.D..  University  of  Vermont. 
Burlington.  Vermont;  Shiriki  K. 
Kumanyika.  Ph.D..  M.P.H..  R.D.. 
University  of  Illinois  at  Chicago. 
Chicago,  Illinois;  Alice  H.  Lichtenstein, 
D.Sc.  Tufts  University  Center  for  Aging. 
Boston.  Massachusetts;  Suzanne  P. 
Murphy.  Ph.D..  R.D..  University  of 
Hawaii.  Honolulu.  Hawaii;  Meir  J. 
Stampfer,  M.D.,  Dr.P.H..  Harvard  School 
of  Public  Health,  Boston.  Massachusetts; 
Lesley  Fels  Tinker,  Ph.D..  R.D., 
University  of  Washington,  Seattle, 
Washington;  Roland  L.  Weinsier,  M.D., 
Dr.P.H..  University  of  Alabama  at 
Birmingham.  Birmingham.  Alabama. 


Committee's  Task 

The  appointment  of  the  Committee 
reflects  the  commitment  by  the 
Departments  of  Agriculture  and  Health 
and  Human  Services  to  provide  sound 
and  current  dietary  guidance  to 
consumers.  The  National  Nutrition 
Monitoring  and  Related  Research  Act  of 
1990  (Pub.  L.  No.  101^45)  requires  the 
Secretaries  of  USDA  and  HHS  to 
publish  the  Dietary  Guidelines  for 
Americans  at  least  every  five  years.  The 
Dietary  Guidelines  Advisory  Committee 
has  decided  a  revision  of  the  1995 
edition  of  Nutrition  and  Your  Health: 
Dietary  Guidelines  for  Americans  is 
warranted,  and  will  recommend 
revisions  to  the  Secretaries  for  the  year 
2000  edition. 

Announcement  of  Meeting 

The  Committee's  second  meeting  will 
be  March  8-10.  1999  from  9:00  a.m.  to 
6:00  p.m.  on  the  first  day.  from  9:00  a.m. 
to  3:30  p.m.  on  the  second  day,  and 
from  9:00  a.m  to  4:30  p.m.  on  the  third 
day.  The  meeting  is  open  to  the  public. 
However,  space  is  limited  for  all 
sessions.  The  agenda  will  include  (a) 
presentations  from  invited  experts,  (b) 
oral  testimony  from  preregistered 
people  or  groups,  (c)  discussion  of  drafts 
prepared  by  members,  and  (d) 
formulation  of  plans  for  future  work  of 
the  Committee.  Opportunity  for  oral 
public  testimony  will  be  provided  on 
the  morning  of  the  first  day.  Please  call 
Shanthy  Bowrman  at  (301)  734-5640  by 
5:00  p.m.  e.s.t.  February  24.  1999, 
should  you  require  a  sign  language 
interpreter. 

Location  of  Meeting 

The  meeting  will  be  held  at  the 
Waugh  Auditorium  located  on  the  third 
floor  of  USDA 's  Economic  Research 
Service,  1800  M  Street  NW.  Washington 
DC.  one  block  from  Farragut  North 
metro  station  and  three  blocks  from  the 
Farragut  West  metro  station.  Parking  is 
available  at  local  garages.  Entry  to  the 
building  is  through  the  South  Lobby 
Tower. 

Oral  Testimony 

By  this  notice,  the  Committee  is 
soliciting  submission  of  applications  for 
oral  testimony  from  the  public.  Requests 
to  testify,  along  with  a  written  outline 
of  the  intended  testimony  not  exceeding 
one  page  in  length,  should  be  submitted 
by  5:00  p.m.  e.s.t.  February  24,  1999  to 
Shanthy  Bowman.  Ph.D.,  at  Department 
of  Agriculture,  Agricultural  Research 
Service,  Nutrient  Data  Laboratory.  4700 
River  Road,  Unit  89,  Riverdale,  MD 
20737.  Presenters  are  required  to 
disclose  their  affiliation  and  their  source 
of  funding  to  give  oral  testimony  at  the 
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meeting  and  limit  their  comments  to 
three  minutes. 

Written  Comment 

By  this  notice,  the  Committee  is 
soliciting  submission  of  written 
comments,  views,  information  and  data 
pertinent  to  review  of  the  Dietary 
Guidelines  for  Americans.  Written 
comments  will  be  accepted  throughout 
the  process.  To  be  considered  for  the 
second  meeting,  comments  should  be 
submitted  by  5:00  p.m.  e.s.t.  February 
24,  1999.  Comments  should  be  sent  to 
Shanthy  Bowman,  at  Department  of 
Agriculture,  Agricultural  Research 
Service,  Nutrient  Data  Laboratory,  4700 
River  Road,  Unit  89,  Riverdale,  MD 
20737. 

Dated:  January  12, 1999. 
Edward  B.  Knipling, 

Associate  Administrator,  Agricultural 
Research  Service.  Departrr.ent  of  Agriculture. 

Dated:  January  19, 1999. 
Rajen  Anand, 

Executive  Director.  Center  for  Nutrition  Policy 
and  Promotion,  Department  of  Agriculture. 

Dated:  January  15, 1999. 
Linda  Meyers, 

Acting  Director,  Office  of  Disease  Prevention 
and  Health  Promotion,  U.S.  Department  of 
Health  and  Human  Services. 
|FR  Doc.  99-1612  Filed  1-22-99;  8:45  am] 
BILUNG  CODE  3410-03-P 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

The  Emergency  Food  Assistance 
Program;  Availability  of  Commodities 
for  Fiscal  Year  1999 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

action:  Notice. 

SUMMARY:  This  notice  announces  the 
surplus  and  purchased  commodities 
that  the  Department  expects  to  make 
available  for  donation  to  States  for  use 
in  providing  food  assistance  to  the 
needy  under  the  Emergency  Food 
Assistance  Program  (TEFAP)  in  Fiscal 
Year  (FY)  1999.  The  commodities  made 
available  under  this  notice  shall,  at  the 
discretion  of  the  State,  be  distributed  to 
organizations  for  use  in  preparing 
meals,  and/or  for  distribution  to 
households  for  home  consumption. 
EFFECTIVE  DATE:  October  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lillie  Ragan,  Assistant  Branch  Chief, 
Program  Administration  Branch,  Food 
Distribution  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agriculture,  3101  Park  Center  Drive, 


Alexandria,  Virginia  22302-1594  or 
telephone  (703)  305-2662. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Need  for  Action 

Surplus  Commodities 

Surplus  commodities  donated  for 
distribution  under  TEFAP  are 
Commodity  Credit  Corporation  (CCC) 
commodities  determined  to  be  available 
for  donation  by  the  Secretary  of 
Agriculture  under  the  authority  of 
section  416  of  the  Agricultural  Act  of 
1949,  7  U.S.C.  1431  (hereinafter  referred 
to  as  section  416)  and  commodities 
purchased  under  the  surplus  removal 
authority  of  section  32  of  the  Act  of 
August  24, 1935,  7  U.S.C.  612c 
(hereinafter  referred  to  as  section  32). 
The  types  of  commodities  typically 
made  available  under  section  416 
include  dairy,  grains,  oils,  and  peanut 
products.  The  types  of  commodities 
purchased  under  section  32  include 
meat,  poultry,  fish,  vegetables,  dry 
beans,  juices  and  fruits.  Donations  of 
surplus  commodities  were  initiated  in 
1981  as  part  of  the  Department's  efforts 
to  reduce  stockpiles  of  government- 
owned  commodities,  such  as  cheese, 
flour,  butter,  and  cornmeal,  which  had 
been  acquired  under  section  416.  These 
donations  responded  to  concern  over 
the  costs  to  taxpayers  of  storing  large 
quantities  of  foods,  while  at  the  same 
time  there  were  persons  in  need  of  food 
assistance.  The  authority  to  donate 
surplus  commodities  for  distribution 
through  TEFAP  is  currently  codified  in 
Section  202  of  the  Emergency  Food 
Assistance  Act  (EFAA)  of  1983  (7  U.S.C. 
7502). 

The  supply  of  surplus  commodities 
has  been  drastically  reduced  from  the 
levels  available  in  the  early  1980s. 
These  reductions  are  the  result  of 
chemges  in  the  agricultural  price- 
support  programs  which  have  brought 
supply  and  demand  into  better  balance, 
and  accelerated  donations  and  sales. 
However,  this  trend  reversed  itself 
beginning  in  FY  1997.  In  FY  1998,  the 
Department  purchased  $108  million 
worth  of  surplus  commodities.  The  large 
surpluses  were  the  result  of  the 
reduction  in  foreign  sales  due  primarily 
to  the  Asian  economic  downturn.  The 
following  surplus  commodities  were 
purchased  for  donation  in  FY  1998  but 
will  be  delivered  in  the  first  quarter  of 
FY  1999,  because  they  did  not  become 
available  for  purchase  until  late  in  the 
year:  frozen  beef  roasts,  canned  salmon, 
canned  applesauce,  canned  apple  slices, 
canned  cherries,  frozen  apricots, 
grapefruit  juice,  apple  juice,  dried  figs, 
prune  puree,  dried  prunes,  raisins, 
walnut  pieces,  and  instant  nonfat  dried 


milk.  In  addition  to  delivering  these 
products  for  distribution  in  FY  1999,  the 
Department  anticipates  that  there  will 
be  sufficient  quantities  of  nonfat  dry 
milk  available  for  donation  under 
section  416,  and  salmon,  pork,  fresh 
apples  and  fresh  grapefruit  purchased 
under  section  32,  to  support  the 
donation  of  these  commodities  for 
distribution  through  TEFAP  in  FY  1999. 
While  sufficient  quantities  of  these 
commodities  are  anticipated  to  again  be 
available  in  FY  1999  to  support  such 
donations,  the  E)epartment  would  like  to 
point  out  that  commodity  acquisitions 
are  based  on  changing  agricultural 
market  conditions;  therefore,  the  above 
commodities  may  not  be  available  for 
donation  in  FY  1999,  and  additional 
types  of  surplus  commodities  may 
become  available. 

Purchased  Commodities 

Congress  responded  to  the  reduced 
availability  of  surplus  commodities  with 
section  104  of  the  Hunger  Prevention 
Act  of  1988.  Pub.  L.  100-435,  which 
added  sections  213  and  214  to  the 
EFAA.  Those  sections  require  the 
Secretary  to  purchase  commodities  for 
distribution  to  States  in  addition  to 
those  surplus  commodities  which 
otherwise  might  be  provided  to  States 
for  distribution  under  TEFAP.  Pursuant 
to  section  871(d)  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,  Pub.  L.  104- 
193,  Congress  repealed  the 
authorization  of  funds  for  food 
purchases  under  section  214.  In 
addition,  section  871(g)  added  a  new 
section  27  to  the  Food  Stamp  Act  of 
1977  under  which  the  Secretary  is 
required  to  use  $100  million  from  the 
funds  made  available  to  carry  out  the 
Food  Stamp  Act  for  each  of  FYs  1997 
through  2002  to  purchase  a  variety  of 
nutritious  and  useful  commodities  and 
distribute  the  commodities  to  States  for 
distribution  through  TEFAP.  However, 
the  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act,  1999,  Pub.  L.  105- 
277,  has  limited  to  $90  million  the 
amount  of  Food  Stamp  Program 
appropriations  available  in  FY  1999  for 
the  purchase  of  TEFAP  commodities, 
although  the  $45  million  administrative 
funding  appropriation,  as  divided 
among  the  States,  may  be  used,  in  whole 
or  in  part,  at  the  discretion  of  each  State, 
by  USDA  for  the  purchase  of  additional 
commodities  for  TEFAP. 

For  FY  1999,  the  Department 
anticipates  purchasing  the  following 
commodities  for  distribution  through 
TEFAP:  peanut  butter,  roasted  peanuts, 
rice,  macaroni,  spaghetti,  grits,  fortified 
cereal,  bakery  mix.  egg  niix,  dehydrated 
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potatoes,  com  s;  'rup,  vegetable  oil,  dry 
bagged  beans,  raisins,  the  following 
canned  foods:  a]  >ple  juice,  applesauce, 
peaches,  pears,  vegetarian  beans,  refried 
beans,  green  beans,  potatoes,  tomatoes, 
spaghetti  sauce,  tomato  juice,  com, 
orange  juice,  grapefruit  juice,  pineapple 
juice,  pork,  tuna,  beef,  and  chicken,  as 
well  as  the  folio  ving  frozen  foods: 
ground  beef,  ground  turkey,  and  turkey 
roasts.  The  amoi  ints  of  each  item 
purchased  will  <  epend  on  the  prices 
USDA  must  pay  as  well  as  the  quantity 
of  each  item  reqi  lested  by  the  States. 
Changes  in  agric  ultural  market 
conditions  may  "esult  in  the  availability 
of  additional  typ  es  of  commodities  or 
the  non-availabi  ify  of  one  or  more  types 
listed  above.  State  officials  will  be 
responsible  for  determining  how  to 
allocate  the  comfnodities  each  State 
receives  among  eligible  organizations. 
States  have  full  discretion  in 
determining  the  amount  of  commodities 
that  will  be  mad ;  available  to 
organizations  foi  distribution  to  needy 
households  for  use  in  home-prepared 
meals  or  for  pro\  iding  prepared  meals 
to  the  needy  at  o  jngregate  feeding  sites. 

Dated:  January  1 2, 1999. 
Samuel  Chambers,  Jr., 
Administrator. 
(FR  Doc.  99-1504  filed  1-22-99;  8:45  am] 

MLLMO  CODE  3410-34-U 


DEPARTMENT  QF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
pocket  No.  9a-O60Nl 

In-Dlstribution  Inspection  Pilot  Test 
Project;  Report 

AQENCY:  Food  Safety  and  Inspection 
Service,  USDA.  | 
ACTION:  Notice  ol  availability  and 
request  for  comments. 

summary:  The  F(jod  Safety  and 
Inspection  Servi(|e  (FSIS)  is  making 
available  for  compient  a  draft  paper 
describing  a  project  that  will  test  the 
feasibility  of  usir  g  FSIS  inspectors  in 
food  safety  activities  outside  of  federally 
inspected  plants.  This  In-Distribution 
Inspection  Pilot '  est  Project  is  part  of 
the  FSIS  HACCP  Based  Inspection 
Models  Project. 

DATES:  To  receivi  full  consideration, 
comments  shoulc  be  received  by 
February  24,  199). 

ADDRESSES:  The  (  ocument  Report  on 
the  In-Distributia  ti  Inspection  Pilot  Test 
Project  may  be  vi  jwed  at  the  FSIS 
Docket  Room,  Ro  )m  102  Cotton  Annex 
Building.  300  12t  i  Street,  SW., 
Washington,  DC  :  0250-3700.  An 


electronic  version  of  the  document  is 
available  on-line  at  FSIS's  homepage  at 
http.V/wrww.fsis. usda.gov.  Written 
comments  on  the  dociunent  may  be  sent 
in  triplicate  to  FSIS  Docket  Clerk, 
DOCKET  #98-066N,  Room  102  Cotton 
Annex  Building,  300  12th  Street,  S.W., 
Washington.  DC  20250-3700. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  F.  Stolfa,  Assistant  Deputy 
Administrator,  Office  of  Policy,  Program 
Development  and  Evaluation,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250-3700;  (202)  205-0699. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  In-Distribution  (ID)  Inspection 
Pilot  Test  Project  discussed  in  the  report 
being  made  available  is  part  of  the 
HACCP-based  Inspection  Models 
Project.  In  a  June  1997  Federal  Register 
Notice,  FSIS  requested  public  comments 
on  the  design  and  development  of  new 
inspection  models  for  livestock  and 
poultry  slaughter  and  processing  in  a 
HACCP  environment  (62  FR  31553).  The 
notice  summarized  recommendations  by 
the  National  Academy  of  Sciences  and 
the  General  Accounting  Office  that  FSIS 
reduce  its  reliance  on  organoleptic 
(sensory)  inspection,  shift  to  inspection 
systems  based  on  risk,  and  redeploy  its 
resources  in  a  maimer  that  better 
protects  the  public  firom  food-borne 
illnesses.  To  accomplish  these 
objectives,  inspection  models  must  be 
developed  that  incorporate  inspection 
procedures  consistent  with  the  pathogen 
reduction  and  HACCP  systems  rule.  The 
HACCP-Based  Inspection  Models 
Project  is  designed  to  develop  new 
approaches  to  inspection  in  plants 
slaughtering  young,  healthy,  and 
uniform  animals. 

The  In-Distribution  part  of  the 
Inspection  Models  Project  explores  the 
possibility  of  redeploying  some 
inspection  resources  from  these  plants 
in  ways  that  will  enhance  food  safety 
protection  all  along  the  farm-to-table 
continuum.  Under  provisions  of  the 
Federal  Meat  Inspection  Act  (FMIA)  and 
the  Poultry  Products  Inspection  Act 
(PPIA),  FSIS  has  authority  to  regulate 
the  production,  sale,  transportation,  and 
storage  of  meat  and  poultry  food 
products.  Traditionally,  the  Agency  has 
assigned  the  great  majority  of  its 
resoiu-ces  to  inspection  activities  within 
livestock  and  poultry  slaughter  and 
processing  plants.  Consistent  with  its 
modemization  and  farm-to-table 
initiatives.  FSIS  intends  to  redistribute 
resources  to  more  efficiently  and 
effectively  verify  that  the  industry  meets 
its  responsibility  to  produce,  store,  and 


distribute  safe  and  wholesome  products. 
The  In-Distribution  Pilot  Test  vinll  help 
the  Agency  determine  the  feasibility  of 
significantly  increasing  the  frequency  of 
certain  tasks  that  are  now  performed 
outside  of  federally  inspected  plants. 
The  in-distribution  pilots  also  will 
explore  how  new  activities  can  address 
food  safety  hazards  and  other  consumer 
protection  issues,  such  as  economic 
adulteration  or  improper  labeling,  in 
regard  to  the  distribution  of  meat  and 
poultry  products  out  of  plants  into 
distribution  channels,  storage,  retail 
food  stores,  restaurants,  commercial 
kitchens,  hotels,  and  other  institutions. 

The  paper  Report  on  the  In- 
Distribution  Inspection  Pilot  Test 
Project  is  intended  to  inform  project 
participants  and  the  public  of  the 
Agency's  views  on  this  subject.  The 
paper  is  available  for  review  at  the 
location  indicated  above  in  ADDRESSES. 

Done  at  Washington,  DC.  on:  January  14. 
1999. 

Thomas  J.  Billy, 

Administrator. 

[FR  Doc.  99-1614  Filed  1-22-99;  8:45  am] 

BILLING  CODE  3410-OM-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Cave  Rock  Management  Direction, 
Lake  Tahoe  Basin  Management  Unit 
(LTBMU),  Douglas  County,  NV 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice,  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  to  establish  new 
management  direction  for  the  Cave  Rock 
landform  and  its  environs,  a 
nonsignificant  amendment  to  the  Lake 
Tahoe  Basin  Management  Unit's 
(LTBMU's)  Land  and  Resource 
Management  Plan  (Forest  Plan).  Cave 
Rock  is  an  important  archaeological  and 
ethnographic  site  that  was  first 
determined  eligible  to  the  National 
Register  of  Historic  Places  in  August, 
1996,  as  a  "traditional  cultural 
property"  (TCP)  stemming  from  the  long 
association  of  the  Washoe  people  with 
the  site.  In  October,  1998,  die  Keeper  of 
the  National  Register  formally 
determined  that  Cave  Rock  was  not  only 
efigible  as  a  TCP,  but  also  as  a  historic 
transportation  district  and  an 
archaeological  site.  Some  modern  uses 
of  the  rock  may  be  adversely  affecting 
the  setting,  feel,  and  association  of  the 
historic  districts.  The  Cave  Rock 
management  direction  wall  establish 
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appropriate  uses  of  the  national  forest  in 
the  Cave  Rock  vicinity. 
DATES:  Agencies  and  the  pubhc  are 
invited  to  participate  at  any  stage  of  the 
process;  however,  the  Forest  Supervisor 
requests  that  individuals  concerned 
with  the  scope  of  the  analysis  comment 
by  March  1,1999. 
ADDRESSES:  Written  comments 
concerning  the  Draft  EIS  should  be  sent 
to  the  responsible  official.  Forest 
Supervisor,  attention:  Cave  Rock, 
LTBMU,  870  Emerald  Bay  Road,  Suite  1, 
South  Lake  Tahoe,  California,  96150. 
Illustration  of  the  Cave  Rock  area  is 
available  online  at  http:// 
www.FS.FED.US/R5/TAHOE/ 
GRAPHICS/PRES_ACnONS/ 
COMMITMENTS/CAVE_ROCK 
FOn  FURTHER  INFORMATION  CONTACT: 
Direct  questions  concerning  the 
proposed  action  to  Lisa  O'Daly, 
Conmiunity  Planner,  at  (530)  573-2669 
or  at  the  above  address. 

Decision  To  Be  Made:  The  decision  to 
be  made  for  this  EIS  is  whether  to 
amend  the  Lake  Tahoe  Basin  Land  and 
Resource  Management  Plan  to  restrict 
human  activity  on  the  National  Forest  at 
Cave  Rock  in  order  to  protect  the 
national  Register-eligible  heritage 
resources.  If  so,  to  what  degree  should 
the  property  be  protected  and  to  what 
level  should  use  be  restricted? 

Purpose  and  Need:  The  proposal's 
purpose  is  protect  the  Cave  rock 
heritage  resource  and  regulate  uses  there 
in  a  maimer  that,  consistent  with 
mandates  and  restrictions  of  law  and 
regulation,  preserves  the  physical  and 
spiritual  characteristics  that  make  the 
property  eligible  to  the  National  Register 
of  Historic  Places.  As  a  property  eligible 
to  the  National  Register,  the  Forest 
Service  has  a  responsibility  to  assess  the 
appropriateness  of  activities  occurring 
at  Cave  Rock.  Action  is  needed  at  this 
time  because  some  ongoing  activities  in 
the  area  may  be  adversely  affecting  the 
integrity  of  the  National  Register-eligible 
properties.  In  addition,  any  long-term 
continuation  of  existing  use  restrictions 
require  a  National  Environmental  Policy 
Act  decision  to  implement.  This  EIS 
will  document  the  Forest  Supervisor's 
planning  process  for  taking  into  account 
the  effects  of  ongoing  activities  on  the 
historic  properties/sacred  site. 

Proposed  Action:  The  proposed  action 
includes  the  following  elements:  Amend 
the  management  direction  found  in  the 
Lake  Tahoe  Basin  Management  Unit 
Land  and  Resource  Management  Plans' 
(LTBMU  Forest  Plan's)  Roundhill 
Management  Area.  This  amendment 
would  be  considered  "nonsignificant" 
pursuant  to  the  National  Forest 
Management  Act  implementating 


regulations.  Add  as  management  area- 
specific  standard  and  guidelines  the 
following  text  and  clarify  the 
management  area  ma{>^ 

Public  Access,  including  rock  climbing,  is 
allowed  on  the  National  Forest  at  Cave  Rock 
and  will  be  managed  to  minimize  conflicts 
and  impacts  to  the  TCP  and  other  cultural 
and  natural  resources  in  the  vicinity  as 
follows: 

— Manage  National  Forest  lands  at  Cove  Rock 
using  the  "Maintenance"  management 
prescription  (Prescription  #9).  This 
prescription  applies  only  minimal 
management  practices  to  lands  that 
provide  the  scenic  backdrop  to  Lake  Tahoe. 
There  will  be  almost  no  management 
practices  designed  to  induce  additional 
outputs  or  services. 
— Recreation  activities,  outside  the  highway 

easement,  will  be  nonmotorized. 
— Allow  installation  of  improvements,  such 
as  parking,  sanitation,  or  access  facilities, 
only  for  resource  protection  purposes,  not 
for  user  comfort  and  convenience.  (No 
such  facilities  are  needed  or  proposed  for 
development  on  the  National  Forest  in  the 
Cave  Rock  area  as  this  time.) 
Manage  rock  climbing  in  a  manner  that 
reduces  the  level  of  its  effect  to  the  Cave 
Rock  TCP  from  that  identified  when  the  TCP 
was  initially  determined  eligible  to  the 
National  Register  (1996).  Some  of  the 
activities  proposed  below  are  required  to 
achieve  a  baseline  that  will  enable  the  new 
management  direction  to  be  effective. 
— All  modem  graffiti,  historic  graffiti  that 
does  not  contribute  to  historic  districts, 
and  rock  work  within  the  cave  will  be 
removed  at  the  direction  of  the  Forest 
Service  archaeologist,  in  cooperation  with 
designated  representatives  of  the  Washoe 
Tribe,  where  doing  so  does  not  physically 
damage  Cave  Rock. 

•  Prohibit  installation  of  new  climbing 
routes  requiring  placement  of  additional 
fixed  anchors  left  in  the  rock.  Prohibit 
climbing  using  artificial  light. 

•  Eliminate  existing  routes  when  they  are 
no  longer  used  and  where  they  may  cause  a 
rock  to  fall  on  the  road.  Accept  the  assistance 
offered  by  local  climbers  at  the  1998 
collaboration  meetings  in  removing  certain 
routes. 

(a)  The  initial  program  of  route  removal 
includes:  (1)  all  routes  to  the  left  (north)  of 
"Bone  Crusher,"  including  the  route  which 
traverses  over  the  top  of  southbound 
Highway  50's  tunnel  and  "Acapulco,"  (2) 
"Trash  Dog,"  (3)  "Ton  of  Bricks,"  and  (4)  any 
other  bolts  to  the  right  of  "Asylum"  in  the 
friable  rock  above  Highway  50.  The  rappel 
anchors  at  the  top  of  the  first  pitch  of  Trash 
Dog  should  be  retained,  as  they  are  used  to 
complete  the  route  "Pipeline."  Rappel 
anchors  needed  to  remove  the  above- 
described  fixed  anchors  will  also  be  retained. 

(b)  Work  with  the  climbing  community  to 
camoflage  existing  brightly-colored  slings 
and  shiny  carabiners  to  blend  with  the 
natural  colors  of  the  rock.  Encourage 
climbers  to  replace  this  equipment  as  routes 
are  used  and  during  voluntary  efforts  towards 
this  purpose.  If  brightly  colored  slings  remain 
after  six  months  following  the  official 


adoption  of  this  new  management  direction, 
it  will  be  an  indicator  that  the  routes  are  not 
being  used  and  the  routes  will  be  removed. 

•  Bolts  and  other  fixed  anchors  may  only 
be  removed  and  replaced  as  part  of  route 
maintenance  activities.  In  the  interest  of 
climber  safety,  the  Forest  Service  will  work 
with  the  climbing  community  and  Washoe 
Tribe  representatives  regarding  development 
of  route  maintenance  guidelines.  When 
climbers  notice  that  a  bolt  or  other  fixed 
anchor  has  become  unsafe,  they  must  submit 
a  written  plan  to  the  Forest  Service 
requesting  permission  to  replace  the  fixed 
anchor.  The  request  must  include  a  plan  for 
replacement,  detailing:  the  route  and  location 
of  equipment  to  be  replaced,  the  tyf)e  of 
equipment  to  be  replaced  and  proposed 
replacement  equipment  (e.g..  replace  existing 
shiny  bolt  with  a  powder-coated  bolt),  and  an 
explanation  of  the  method  of  replacement. 
The  Forest  Service  then  assesses  whether  the 
proposal  uses  the  appropriate  technology  to 
camoflage  equipment,  and  will  either  accept 
the  proposal  as  described  or  make 
recommendations  to  the  requestor  before 
granting  permission  to  replace  it.  The  agency 
will  not  second  guess  technology  related  to 
climber  safety. 

•  Commercial  activities  will  not  be 
authorized  within  the  Cave  Rock  TCP. 

SUPPLEMENTARY  INFORMATION:  This  EIS  is 
being  prepared  to  establish  management 
direction  to  address  effects  from 
recreational  and  other  activities  on  a 
traditional  cultural  property  (TCP) 
known  as  Cave  Rock.  Cave  Rock  was 
determined  eligible  to  the  National 
Register  of  Historic  Places  for  its 
association  with  the  history,  beliefs, 
practices,  and  traditions  of  the  Washoe 
Tribe  of  California  and  Nevada.  The 
Forest  Service  came  to  this 
determination  in  1996,  and  the  Nevada 
State  Historic  Preservation  Officer 
(SHPO)  and  Advisory  Council  on 
Historic  preservation  concurred  on  the 
determination.  It  was  formally 
determined  eligible  in  October  1998  by 
the  Keeper  of  the  National  Register,  who 
at  that  time  also  determined  Cave  Rock 
eligible  as  a  historic  transportation 
district  and  archaeological  site. 

A  series  of  short-term  closure  orders 
prohibiting  damage  and  defacement  of 
Cave  Rock,  specifically  including  in  the 
definition  the  installation  of  any  new 
fixed  climbing  hardware,  have  been 
issued  since  May  of  1997  by  the  Forest 
Supervisor  of  the  LTBMU  to  address 
potential  adverse  effects  to  the  historic 
property. 

Cave  Rock  is  not  only  a  property 
eligible  to  the  National  Register,  but  it 
is  also  a  sacred  site  to  the  Washoe  Tribe 
of  California  and  Nevada.  Many 
members  of  the  Washoe  Tribe  object  to 
human  presence  at  Cave  Rock  and 
believe  that  only  special  people, 
Washoe  spiritual  elders,  should  be 
there.  It  is  an  area  traditionally  avoided 
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by  other  tribal  members.  In  addition. 
Cave  Rock  has  become  recognized  as  a 
unique  rock  cliribing  resource,  as  its 
southwest  expo!  ure,  ready  access,  and 
magni^cent  vieivs  are  valued  highly 
within  the  climbing  community.  It 
offers  the  only  h  igh  level  sport  climbing 
site  in  the  Lake  '  fahoe  region  and  its 
environs,  accessible  year-round,  and  it 
is  intemationall  i  renown  for  its 
overhanging  rou  tes  of  the  greatest 
difficulty. 

The  LTBMU  r  eeds  to  develop  new 
management  dir  action  for  that  part  of 
the  National  Forest  within  the  Cave 
Rock  area  to  pro  :ect  the  TCP  and  other 
historic  districts  and  regulate  uses  there 
in  a  maimer  thai ,  consistent  with  law 
and  regulation,  preserves  the  physical 
and  spiritual  chi  iracteristics  that  make 
the  property  eligible  to  the  National 
Register  of  Histctic  Places.  The  plan 
would  also  provide  for  public  access 
consistent  with  Federal  responsibilities 
to  the  Washoe  Tribe.  As  a  property 
eligible  to  the  National  Register  of 
Historic  Places,  ihe  Forest  Service  has  a 
responsibility  t«  assess  the 
appropriateness  of  activities  occurring 
at  Cave  Rock.  Sejction  106  of  the 
National  Historii :  Preservation  Act 
(NHPA)  requires  agencies  to  "take  into 
account"  the  effdcts  of  their  actions  on 
historic  properti  js,  and  to  allow  the 
Advisory  Counc  1  on  Historic 
Preservation  to  c  omment  on  those 
actions. 

The  "no  action"  alternative  would 
allow  continuatian  of  current 
management  din  action  following  the 
expiration  of  the  current  closure  order 
in  December  19S8.  The  types  of 
activities  conducted  on  Cave  Rock  in 
recent  years  wot  Id  continue  without 
Forest  Service  ir  terference  or 
regulation.  Expiiation  of  the  current 
closure  order  wquld  enable  climbers  to 
install  new  boltsi  to  create  new  routes. 

Any  additiona  alternatives  to  be 
considered,  eithdr  in  detail  or 
eliminated  from  detailed  study,  would 
be  created  in  res  )onse  to  significant 
issues  raised  dur  ing  the  public  scoping 
process.  The  For  jst  Service  conducted 
six  months  of  co  laboration  meetings 
with  stakeholdeis  between  January  and 
May,  1998.  Thro  igh  these  meetings,  the 
following  concerns  were  identified: 

Cave  Rock  is  a  Washoe  sacred  site — 
a  church — that  s;  lould  be  designated  a 
National  Monun  ent  and  not  allowed  to 
be  defaced  and  c  evalued  by  rock 
climbing.  Chmb«  rs  at  Cave  Rock  are  an 
objectionable  example  of  the  Washoe 
Tribe  being  excluded  from  the  Tahoe 
Basin  and  their  \  eritage.  Climbers 
should  climb  elsjwhere.  Graffiti  and 
concrete  in  the  ewe  should  be  removed. 
Even  further,  tha  t  all  use  of  Cave  Rock 


should  be  prohibited  in  honor  of  the 
Washoe  tradition  of  avoidance  of  the 
area  except  by  those  special  Washoe 
spiritual  leaders  who  are  "bom  to  Cave 
Rock."  Any  closure  should  affect  all 
user  groups  and  not  single  out  just  one; 
that  all  activities  desecrate  Cave  Rock; 
climbing  is  equal  with  these  other 
activities.  And  finally,  that  Cave  Rock 
should  be  returned  to  the  Washoe  Tribe 
to  enable  their  reconnection  to  the  lands 
that  they  lost. 

Conversely,  additional  concerns  were 
raised  that  Cave  Rock  is  public  land  that 
should  be  available  to  alt,  to  enjoy  and 
learn  about  other  cultures,  in  a  way  that 
accommodates  the  needs  of  different 
groups;  a  place  where  users  respect  the 
values  of  others,  if  a  site  is  designated 
on  the  National  Register,  the  Forest 
Service  should  ensure  that  the  public 
can  visit.  Further,  some  people 
expressed  that  the  highway/highway 
tunnel  have  impacted  Cave  Rock  so 
dramatically  that  it  is  incorrect  to 
assume  that  the  historic  property  retains 
integrity. 

Scoping  letters  have  been  sent  to  all 
those  who  expressed  an  interest  in  the 
Cave  Rock  planning  process  since  1996. 
The  mailing  list  includes  over  140 
individuals  and  agencies.  The  scoping 
letter  will  also  be  posed  in  the  LTBMU 
Web  Page.  Government-to-government 
consultation  is  continuing  with  the 
Washoe  Tribe.  A  drop-in  pubUc 
workshop,  to  be  announced  in  the 
Tahoe  Daily  Tribune  and  in  the  scoping 
letter,  will  be  held  on  February  25, 
1999,  at  the  Kahle  Community  Center 
(236  Kingsbury  Grade  in  Stateline, 
Nevada)  between  the  hours  of  3:00  pm 
and  7:30  pm.  Written  comments  and 
suggestions  postmarked  by  March  1 , 
1999,  as  well  as  any  oral  comments 
received,  will  be  addressed  in  the  draft 
EIS. 

Implementation  of  the  management 
proposal  would  not  require  any  permits 
or  licenses  from  any  other  agency. 
Consultation  with  the  Nevada  State 
Historic  Preservation  Office  (SHPO)  and 
the  Advisory  Council  on  Historic 
Preservation  (ACHP)  in  accordance  with 
the  National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  470  et  seq.]  is  required. 
Preliminary  consultation  has  already 
occurred  with  the  U.S.  Fish  and 
Wildlife  Service. 

The  decision  will  be  made  by  Lake 
Tahoe  Basin  Management  Unit  Forest 
Supervisor,  as  the  Forest  Service  is  the 
lead  agency  under  NEPA.  There  is  no 
other  joint  lead  agency  nor  cooperating 
agencies  under  NEPA. 

The  draft  EIS  is  anticipated  to  be  filed 
with  the  Environmental  Protection 
Agency  and  made  available  to  the 
public  for  comment  in  June,  1999.  The 


final  EIS  and  its  Record  of  E)ecision  is 
expected  in  October,  1999.  The  decision 
will  be  appealable  under  Forest  Service 
regulations  found  at  36  CFR  217. 

The  comment  period  for  the  draft  EIS 
will  be  at  least  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435,  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  of  Angoon  v.  Model.  803 
F.2d  1016: 1022  (9th  Circuit.  1986)  and 
Wisconsin  Heritages.  Inc.  v.  Harris.  490  , 
F.  Supp.  1334.  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  regulations  for 
implementing  the  procedural  provisions 
of  the  National  Enviroimiental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

Dated:  January  13, 1999. 
Juan  Palma, 

Forest  Supervisor 

(FR  Doc.  99-1583  Filed  1-22-99;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  intent  To  Extend  and  Revise 
a  Currently  Approved  Information 
Collection 

agency:  National  Agricultural  Statistics 

Service,  USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13)  and  Office  of 
Management  and  Budget  (0MB) 
regulations  at  5  CFR  Part  1320  (60  FR 
44978,  August  29, 1995),  this  notice 
announces  the  National  Agricultural 
Statistics  Service's  (NASS)  intention  to 
request  an  extension  for  and  revision  to 
a  currently  approved  information 
collection,  the  Egg,  Chicken,  and  Turkey 
Surveys. 

DATES:  Comments  on  this  notice  must  be 
received  by  March  31, 1999  to  be 
assured  of  consideration. 
ADDITIONAL  INFORMATION  OR  COMMENTiS: 
Contact  Rich  Allen,  Associate 
Administrator,  National  Agricultural 
Statistics  Service,  U.S.  Department  of 
Agricultiu^,  1400  Independence  Avenue 
SW,  room  4117  South  Building, 
Washington,  D.C.  20250-2000,  (202) 
720-4333. 
SUPPLEMENTARY  INFORMATION: 

Title:  Egg,  Chicken,  and  Turkey 
Surveys. 

OMB  Number:  0535-0004. 

Expiration  Date  of  Approval:  May  31, 
1999. 

Type  of  Request:  Intent  to  extend  and 
revise  a  currently  approved  information 
collection. 

Abstract:  The  primary  objective  of  the 
National  Agricultural  Statistics  Service 
is  to  prepare  and  issue  State  and 
national  estimates  of  crop  and  livestock 
production.  The  Egg,  Chicken,  and 
Turkey  Program  obtains  basic  poultry 
statistics  from  volimtary  cooperators 
throughout  the  Nation.  The  data  are 
used  to  prepare  and  issue  current  State 
and  national  estimates.  Statistics  are 
published  on  placement  of  pullet  chicks 
for  hatchery  supply  flocks,  hatching 
reports  for  broiler-type,  egg-type,  and 
turkey  eggs,  number  of  layers  on  hand, 
total  table  egg  production,  non-federally 
inspected  poultry  slaughter,  and 
production,  disposition,  and  income 
estimates  for  eggs,  chickens,  and 
turkeys.  Non-federally  inspected  poultry 
slaughter  data  are  obtained  from  State 
Departments  of  Agriculture. 

This  statistical  information  issued  by 
producers,  processors,  feed  dealers,  and 
others  in  the  marketing  and  supply 


channels  as  a  basis  for  production  and 
marketing  decision.  Government 
agencies  use  these  estimates  to  evaluate 
poultry  product  supplies.  The 
information  is  an  important 
consideration  in  government  purchases 
for  the  school  lunch  program  and  in 
formulation  of  export-import  policy. 
The  Egg,  Chicken,  and  Turkey  Surveys 
have  approval  from  OMB  for  a  3-year 
period.  NASS  intends  to  request  that  the 
surveys  be  approved  for  another  3  years. 

These  data  will  be  collected  under  the 
authority  of  7  U.S.C.  2204(a). 
Individually  identifiable  data  collected 
under  this  authority  are  governed  by 
Section  1770  of  the  Food  Security  Act 
of  1985,  7  U.S.C.  2276,  which  requires 
USDA  to  afford  strict  confidentiality  to 
non  aggregated  data  provided  by 
respondents. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  9  minutes  per 
response. 

Respondents:  Farms. 

Estimated  Number  of  Respondents: 
7,100. 

Estimated  Total  Annual  Burden  on 
Respondents:  4,145  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  cheu^e  from  Larry  Gambrell,  the 
Agency  OMB  Clearance  Officer,  at  (202) 
720-5778. 

COMMENTS:  Comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  eire  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Larry  Gambrell,  Agency  OMB  Clearance 
Officer,  U.S.  Department  of  Agriculture, 
1400  Independence  Avenue  SW.  Room 
4162  South  Building,  Washington,  D.C. 
20250-2000.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 


Signed  at  Washington,  D.C,  January  11, 
1999. 

Rich  Allen, 

Associate  Administrator,  National 
Agricultuml  Statistics  Service. 
[FR  Doc  99-1613  Filed  1-22-99;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Mill  Creek  Watershed,  PA 

AGENCY:  USDA— Natural  Resources 
Conservation  Service,  DOA. 

ACTION:  "Notice  of  a  Finding  of  No 
Significant  Impact". 

summary:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR.  Part  1500);  and  the  Natural 
Resources  Conservation  Service 
(formerly  the  Soil  Conservation  Service) 
Guidelines  (7  CFR,  Part  650);  the 
Natural  Resources  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Mill  Creek  Watershed,  Clarion  and 
Jefferson  Counties,  Pennsylvania. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janet  L.  Oertly,  State  Conservationist, 
USDA-Natural  Resources  Conservation 
Service,  One  Credit  Union  Place,  Suite 
340,  Harrisburg,  Pennsylvania  17110- 
2993,  telephone  (717)  237-2202;  fax 
(717) 237-2239. 

supplementary  information:  The 
environmental  assessment  of  this 
federally-assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Janet  L.  Oertly,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  project  concerns  a  plan  for  water 
quality  improvement.  The  planned 
works  of  improvement  involve  fifty- 
eight  treatment  sites  that  are  the  source 
of  ground  and  surface  water  pollution. 
Treatment  of  these  sites  will  involve  the 
installation  of  waterways,  diversions, 
and  passive  treatment  systems. 

The  "Notice  of  a  Finding  of  No 
Significant  Impact"  (FONSI)  has  been 
forwarded  to  the  U.S.  Environmental 
Protection  Agency.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  The  environmental  assessment 
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nay 


and  basic  data 
contacting  Janel 

No  administrative 
implementation 
taken  until  thirty 
of  this  publicati 
Register. 


be  reviewed  by 
L.  Oertly. 


action  on 
of  the  proposal  will  be 
(30)  days  after  the  date 
in  the  Federal 


ion 


li  ited 


(This  activity  is 
Federal  Domestic 
10.904— Watershed 
Prevention  and  is 
Executive  Order 
intergovernmenta 
and  local  o^icials 


in  the  Catalog  of 
Assistance  Program  No. 
Protection  and  Flood 
subject  to  the  provisions  of 
12372  which  requires 
consultation  with  State 


[FR  Doc.  99-1597 

BILUNG  COOE  3410-1 S-M 


Filed  1-22-99;  8:45  am) 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
reviews 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews. 

SUMMARY:  The  Department  of  Commerce 
has  received  requests  to  conduct 
administrative  reviews  of  various 
antidumping  and  countervailing  duty- 
orders  and  Rndings  with  December 
anniversary  dates.  In  accordance  writh 
our  regulations,  we  are  initiating  those 
administrative  reviews. 
EFFECTIVE  DATE:  January  25, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  AD/CVD 


Enforcement,  Import  Administration, 

International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 

Street  and  Constitution  Avenue,  NW, 

Washington,  DC  20230,  telephone:  (202) 

482-4737. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Commerce  (the 
Department)  has  received  timely 
requests,  in  accordance  with  19  CFR 
351.213(b)  (1997),  for  administrative 
reviews  of  various  antidiunping  and 
countervailing  duty  orders  and  findings 
with  December  anniversary  dates. 

Initiation  of  Reviews 

In  accordance  with  section  19  CFR 
351.221(c)(l)(i),  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  December  31, 1999. 


Period  to  be  reviewed 


Antidumping  Duty  Proceedings 

Canada:  Elemental  Sulphur  A-1 22-047  

Husky  Oil  Lirr  ited 
Petrosul  Interfiational 
Certain  Stainless  Steel  Wire  Rod  A-533-808  


India: 


Panchmahal  Steel  Linnited 

Virajj  Alloys  Ltd. 
Japan:  Polychloroprene  Rubt)er  A-588-046 

Denki  Kagaku  Kogyo  Kabushiki  Kaisha 

Tosoh  Corpomtions 
Mexk»:  PorcelainOn-Steel  Cooking  Ware  A-201-504 

Cinsa.  S.A.  d^  C.V. 

Esmattaction^s  de  Norte  America,  S.A.  de  C.V. 
RepuWk;  of  Korea;  Wekled  ASTM  A-312  Stainless  Steel  Pipe  A-580-810 

SeAH  Steel 
Taiwan:  Wekjed  AJSTM  A-312  Stainless  Steel  Pipe  A-583-815  

Ta  Chen  Stainless  Steel  Pipe 
The  People's  ReptJtjIk:  of  China:  Silicomanganese '  A-570-828 

Guangxi  Bayi!  Ferroalloy  Works 

Schuan  Emel  Ferroaltoy  Import  and  Export  Co.,  Ltd 
The  People's  Repiiblk:  of  China:  Porcelein-on-Steel  Cooking  Ware^  A-570-506 

Ctover  Enam^are  Enterprises  Ltd^Lucky  Enamelware  Factory  Limited 
Counten/ailing  Duty  Proceedings: 

None.  j 

Suspension  Agreciments: 

None.  I 


12/1/97- 

12/1/97- 

12/1/97- 

12/1/97- 

12/1/97- 
12/1/97- 
12/1/97- 


-11/30/98 

•11/30/98 

-11/30/98 

-11/30/98 

-11/30/98 
-11/30/98 
-11/30/98 


12/1/97-11/30/98 


'  If  one  of  the  above  named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  sillcomanaanese  from  the  People's  Reput)lk: 
of  China  who  ha^  not  qualified  for  a  separate  rate  are  deemed  to  be  coverted  by  this  review  as  part  of  me  single  PRC  entity  of  which  the 
nanr>ed  exporters  are  a  part. 

2  If  one  of  the  atx)ve  named  companies  does  not  qualify  for  a  separate  rate,  all  ottier  exporters  of  porcelain-on-steel  cooking  ware  from  ttie 
People's  Reput)lic  of  China  who  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  single  PRC  entity 
of  whk^  the  nam^  exporters  are  a  part 


During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anni  /ersaiy  of  the 
publication  of  ap  antidumping  duty 
order  under  section  351.211  or  a 
determination  ijnder  351.218(d)  (sunset 
review),  the  Secretary,  if  requested  by  a 
domestic  interested  party  within  30 


days  of  the  date  of  publication  of  the 
notice  of  initiation  of  the  review,  will 
determine  whether  antidiunping  duties 
have  been  absorbed  by  an  exporter  or 
producer  subject  to  the  review  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  importer  that 
is  affiliated  with  such  exporter  or 
producer.  The  request  must  include  the 


name(s)  of  the  exporter  or  producer  for 
which  the  inquiry  is  requested. 

For  transition  orders  defined  in 
section  751(c)(6)  of  the  Act,  the 
Secretary  will  apply  paragraph  (j)(l)  of 
this  section  to  any  administrative 
review  initiated  in  1996  or  1998  (19  CFR 
351.213(j)(l-2)). 
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Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  wi\h  19  CFR  351.305. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a)),  and  19  CFR 
351.221(c)(l){i). 

Dated:  January  19.  1999. 
HoUy  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-1641  Filed  1-22-99;  8:45  am] 
BILUNQ  CODE  3510-DS-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[0-408-046] 

Sugar  From  the  European  Community: 
Extension  of  Time  Limit  for  Preliminary 
Results  of  Five- Year  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
[department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  results  of  five-year 
("sunset")  review. 

summary:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  the  preliminary  results  of 
the  sunset  review  on  the  countervailing 
duty  order  on  sugar  from  the  European 
Community.  Based  on  adequate 
responses  from  domestic  and 
respondent  interested  parties,  the 
Department  is  conducting  a  full  sunset 
review  to  determine  whether  revocation 
of  the  order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  a 
countervailable  subsidy.  As  a  result  of 
this  extension,  the  Department  intends 
to  issue  its  preliminary  results  not  later 
than  April  19, 1999. 
EFFECTIVE  DATE:  January  25,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  E.  Smith  or  Melissa  G.  Skinner, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Pennsylvania  Avenue  and 
14th  Street,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-6397,  or  (202) 
482-1560  respectively. 
SUPPLEMENTARY  INFORMATION: 

Extension  of  Preliminary  Results 

The  Department  has  determined  that 
the  sunset  review  of  the  countervailing 
duty  order  on  sugar  from  the  European 
Community  is  extraordinarily 
complicated.  In  accordance  with  section 
751  (c)(5)(C)(v)  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act"),  the  Department 


may  treat  a  review  as  extraordinarily 
complicated  if  it  is  a  review  of  a 
transition  order  (i.e.,  an  order  in  effect 
on  January  1, 1995).  See  section 
751(c)(6)(C)  of  the  Act.  The  Department 
is  extending  the  time  limit  for 
completion  of  the  preliminary  results  of 
this  review  until  not  later  than  April  19, 
1999,  in  accordance  with  section 
751(c)(5)(B)  of  the  Act.  The  final  results 
of  this  review  will,  therefore,  be  due  not 
later  than  August  27, 1999. 

Dated:  January  19, 1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-1642  Filed  1-22-99;  8:45  am) 

BILUNO  COOE  3S10-OS-M 


DEPARTMErfT  OF  COMMERCE 
International  Trade  Administration 

[A-401-040] 

Notice  of  Extension  of  Time  Limit  for 
Antidumping  Duty  Administrative 
Review  of  Stainless  Steel  Plate  From 
Sweden 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  25,  1999. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
antidumping  duty  administrative  review 
of  the  antidumping  order  on  stainless 
steel  plate  irom  Sweden  covering  the 
period  June  1,  1997  through  May  31, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathon  Lyons  or  Nithya  Nagarajan, 
AD/CVD  Enforcement  Office  7,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230, 
telephone  (202)  482-0374  or  482-4243, 
respectively. 

SUPPLEMENTARY  INFORMATION:  Under 
section  751(a)(3)(A)  of  the  Tariff  Act.  as 
amended  (the  Act),  the  Department  may 
extend  the  deadline  for  completion  of 
an  administrative  review  if  its 
determines  that  it  is  not  practicable  to 
complete  the  review  within  the 
statutory  time  limit  of  365  days.  In  the 
instant  case,  the  Department  has 
determined  that  is  not  practicable  to 
complete  the  review  within  the 
statutory  time  limit.  See  Memorandum 
from  Joseph  A.  Spetrini  to  Robert  S. 
LaRussa  (January  11, 1999). 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act,  the  Department 


is  extending  the  time  limit  for  the 
preliminary  results  until  June  30,  1999. 

Dated:  January  14. 1999. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary,  Enforcement 
Group  III. 
IFR  Doc.  99-1510  Filed  1-22-99;  8:45  am) 

BILUNG  COOE  3510-OS-M 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-1 22-0851 

Sugar  and  Syrups  From  Canada: 
Extension  of  Time  Limit  for  Preliminary 
Results  of  Five- Year  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  results  of  five-year 
("sunset")  review. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  the  preliminary  results  of 
the  sunset  review  on  the  antidumping 
duty  order  on  sugar  and  syrups  from 
Canada.  Based  on  adequate  responses 
from  domestic  and  respondent 
interested  parties,  the  Department  is 
conducting  a  full  sunset  review  to 
determine  whether  revocation  of  the 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping. 
As  a  result  of  this  extension,  the 
Department  intends  to  issue  its 
preliminary  results  not  later  than  April 
19,  1999. 

EFFECTIVE  DATE:  January  25,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  E.  Smith  or  Melissa  G.  Skinner, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Pennsylvania  Avenue  and 
14th  Street,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-6397.  or  (202) 
482-1560  respectively. 

Extension  of  Preliminary  Results 

The  Department  has  determined  that 
the  sunset  review  of  the  antidumping 
duty  order  on  sugar  and  syrups  from 
Canada  is  extraordinarily  complicated. 
In  accordance  with  section 
751(c)(5)(C)(v)  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act"),  the  Department 
may  treat  a  review  as  extraordinarily 
complicated  if  it  is  a  review  of  a 
transition  order  (i.e.,  an  order  in  effect 
on  January  1, 1995).  See  section 
751(c)(6)(C)  of  the  Act.  The  Department 
is  extending  the  time  limit  for 
completion  of  the  preliminary  results  of 
this  review  until  not  later  than  April  19, 
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accordance  with  section 

Act.  The  final  resuUs 
,  therefore,  be  due  not 
27,  1999. 


tie 
wll 


1999,  in 
751(c)(5)(B)  of 
of  this  review 
later  than  Augu 

Dated:  January  iB,  1999. 
Robert  S.  LaRussa 
Assistant  Secretarjift 
Administration. 
(FR  Doc.  99-1511 
BILUNG  COOe  3510-0*-P 


'or  Import 

led  1-22-99:  8:45  am) 


DEPARTMENT  0F  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Federal  Consistency  Appeal  by  Jessie 
W.  Taylor  From  an  Objection  by  South 
Carolina 

AGENCY:  Nationa  Oceanic  and 

Atmospheric  AdTiinistration, 

Commerce. 

ACTION:  Notice  oi  decision. 


On  December  :  18,  1998,  the  Secretary 
of  Commerce  (Secretary)  issued  a 
decision  in  the  consistency  appeal  of 
Mr.  Jessie  W.  Taylor  (Appellant).  The 
Appellant  had  applied  to  the  U.S.  Army 
Corps  of  Engine«i^  (Corps)  for  a  permit 
to  fill  wetlands  tit  construct  a 
commercial  business  on  the  property.  In 
conjunction  witn  the  Federal  permit 
application,  the  Appellant  submitted  to 
the  Corps  a  certification  that  the 
proposed  activitj  is  consistent  with  the 
State's  federally  Ipproved  Coastal 
Management  Program  (CMP).  The  State 
of  South  Carolina's  coastal  management 
agency  reviewed  the  certification 
pursuant  to  section  307(c)(3)(A)  of  the 
Coastal  Zone  Management  Act  of  1972, 
as  amended  (CZMA)  16  U.S.C. 
1456(c)(3)(A). 

On  March  11.  i996.  the  State  objected 
to  the  Appellant's  consistency 
certification  for  the  proposed  project  on 
the  ground  that  the  proposed  project  is 
not  consistent  with  the  enforceable 
policies  containeld  in  the  State's  coastal 
management  pro  jram.  Under  CZMA 
section  307  (c)(3  (A)  and  15  CFR 
930.131.  the  Stat  i's  consistency 
objection  precluc  es  the  Corps  fi-om 
issuing  a  permit  for  the  activity  unless 
the  Secretary  finis  that  the  activity  is 
either  consistent  with  the  objectives  or 
purposes  of  the  CZMA  (Ground  I)  or 
necessary  in  the  i  nterest  of  national 
security  (Ground  II).  The  Appellant 
based  his  appeal  Ion  Ground  I. 

Upon  consideration  of  the 
information  subr^itted  by  the  Appellant, 
the  State  and  interested  Federal 
agencies,  the  Sec  retary  made  the 
following  finding  s  pursuant  to  15  CFR 
930.121:  First,  th ;  proposed  project 


furthers  one  or  more  of  the  comjjeting 
national  objectives  or  purposes  of  the 
CZMA  by  minimally  contributing  to  the 
national  interest  in  economic 
development  of  the  coastal  zone. 
Second,  the  proposed  project,  including 
the  Appellant's  mitigation  measure,  will 
have  minimal  individual  ancT^ 
cumulative  adverse  effects  on  coastal 
wetlands.  These  minimal  adverse 
coastal  effects  based  on  this  record  are 
not  substantial  enough  to  outweigh  the 
activity's  minimal  contribution  to  the 
national  interest  in  economic 
development  of  the  coastal  zone.  Third, 
the  proposed  activity  will  not  violate 
the  requirements  of  the  Clean  Water  Act 
or  the  Clean  Air  Act.  Fourth,  there  is  no 
reasonable  alternative  available  to  the 
Appellant  that  would  permit  the  activity 
to  be  conducted  in  a  manner  consistent 
with  the  State's  coastal  management 
program.  Accordingly,  the  proposed 
project  is  consistent  with  the  objectives 
or  purposes  of  the  CZMA.  Because  the 
Appellant's  proposed  project  satisfied 
all  of  the  requirements  of  Ground  I,  the 
Secretary  overrode  the  State's  objection 
to  the  Appellant's  consistency 
certification.  Consequently,  the 
proposed  project  may  be  permitted  by 
Federal  agencies.  Copies  of  the  decision 
may  be  obtained  from  the  contact 
person  listed  below. 

Karl  Cleaves,  Assistant  General 
Counsel  for  Ocean  Services.  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  U.S. 
Department  of  Commerce.  1305  East- 
West  Highway,  Room  6111.  Silver 
Spring.  MD  20910.  (301)  713-2967. 

Dated:  January  12, 1999. 
Monica  Medina, 
General  Counsel. 
|FR  [)oc.  99-1598  Filed  1-22-99;  8:45  am) 

BILLING  COOE  3S1(M>8-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

New  Export  Visa  Stamp  for  Certain 
Textile  Products  Produced  or 
Manufactured  In  the  Republic  of 
Maldives 

January  19, 1999. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  providing  for 

the  use  of  a  new  export  visa  stamp. 

EFFECTIVE  DATE:  January  27, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 

Arnold,  International  Trade  Specialist, 


Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 

Effective  on  January  27, 1999,  a  new 
export  visa  stamp  will  be  required  for 
shipments  of  textile  products,  produced 
or  manufactured  in  Maldives  and 
exported  from  Maldives  on  or  after 
December  10,  1998.  The  new  stamp 
reflects  the  name  change  of  "CUSTOMS 
MALDIVES"  to  "MALDIVES  CUSTOMS 
SERVICE"  but  is  otherwise  unchanged. 
There  will  be  a  grace  period  from 
December  10,  1998  through  February  28, 
1999,  during  which  products  exported 
from  Maldives  may  be  accompanied  by 
either  the  old  or  new  export  visa  stamp. 
Products  exported  fi-om  Maldives  on  or 
after  March  1, 1999  must  be 
accompanied  by  the  new  export  visa 
stamp. 

A  facsimile  of  the  new  visa  stamp  is 
on  file  at  the  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  room  3104,  Washington, 
DC. 

See  47  FR  36879.  published  on 
August  24,  1982. 
D.  Michael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

January  19, 1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  August  18, 1982,  as 
amended,  by  the  Chairman,  Committee  for 
the  Implementation  of  Textile  Agreements. 
That  directive  directed  you  to  prohibit  entry 
of  certain  cotton,  wool  and  man-made  fiber 
apparel,  produced  or  manufactured  in 
Maldives  for  which  the  Government  of  the 
Republic  of  Maldives  has  not  issued  an 
appropriate  export  visa. 

Effective  on  January  27,  1999,  you  are 
directed  to  amend  further  the  directive  dated 
August  18, 1982  to  provide  for  the  use  of  a 
new  export  visa  stamp  issued  by  the 
Government  of  the  Republic  of  Maldives  to 
accompany  shipments  of  textile  products, 
produced  or  manufactured  in  Maldives  and 
exported  from  Maldives  on  or  after  December 
10,  1998.  This  new  visa  stamp  reflects  the 
name  change  of  "CUSTOMS  MALDIVES"  to 
"MALDIVES  CUSTOMS  SERVICE"  but  is 
otherwise  unchanged. 

Textile  products  exported  from  Maldives 
during  the  period  December  10, 1998  through 
February  28, 1999  may  be  accompanied  by 
either  the  old  or  new  exp>ort  visa  stamp. 
Products  exported  from  Maldives  on  or  after 
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March  1, 1999  must  be  accompanied  by  the 
new  export  visa  stamp. 

A  facsimile  of  the  new  visa  stamp  is 
enclosed  with  this  letter. 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  shall  be  denied  entry  and  a  new 
visa  must  be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  99-1532  Filed  1-22-99;  8:45  am] 

BILUNO  CODE  3510-OR-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Applications  of  ttie  Cantor  Financial 
Futures  Exchange,  Inc.  for  Designation 
as  a  Contract  Market  in  FlexitHe 
Coupon  U.S.  Treasury  Bond  and  10- 
Year,  5-Year  and  2- Year  U.S.  Treasury 
Note  Futures 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of 

proposed  terms  and  conditions  for 

applications  for  contract  market 

designation. 

SUMMARY:  The  Cantor  Financial  Futures 
Exchange,  Inc.  (CFFE  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  flexible  coupon  U.S.  Treasury 
bond  and  flexible  coupon  10-year,  5- 
year  and  2-year  U.S.  Treasury  note 
futures.  The  proposals  were  submitted 
•  under  the  Commission's  45-day  Fast 
Track  procedures.  The  Acting  Director 
of  the  Division  of  Economic  Analysis 
(Division)  of  the  Commission,  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96,  has 
determined  that  publication  of  the 
proposals  for  comment  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purpose  of  the  Commodity  Exchange 
Act. 

DATES:  Comments  must  be  received  on 
or  before  February  9, 1999. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street,  NW 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 


secretary  ©cflc.gov.  Reference  should  be 
made  to  the  CFFE  flexible  coupon  U.S. 
Treasury  bond  and  10- year,  5-year  and 
2-year  U.S.  treasury  note  futures 
contracts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Thomas  Leahy  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
21st  Street  NW,  Washington,  DC  20581, 
telephone  (202)  418-5278.  Facsimile 
number:  (202)  418-5527.  Electronic 
mail:  tleahy@cftc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  designation  applications  were 
submitted  pursuant  to  the  Commission's 
Fast  Track  procedures  for  streamlining 
the  review  of  futures  contract  rule 
amendments  and  new  contract 
approvals  (62  FR  10434).  Under  those 
procedures,  the  proposals,  absent  any 
contrary  action  by  the  Commission,  may 
be  deemed  approved  at  the  close  of 
business  on  March  1.  1999,  45  days  after 
receipt  of  the  proposals.  In  view  of  the 
limited  review  period  provided  under 
the  Fast  Track  procedures,  the 
Commission  has  determined  to  publish 
for  public  comment  notice  of  the 
availability  of  the  terms  and  conditions 
for  15  days,  rather  than  30  days  as 
provided  for  proposals  submitted  under 
the  regular  review  procedures. 

Copies  of  the  proposed  terms  and 
conditions  will  be  available  for 
inspection  at  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street  NW,  Washington,  DC 
20581.  Copies  can  be  obtained  through 
the  Office  of  the  Secretariat  by  mail  at 
the  above  address,  by  phone  at  (202) 
418-5100,  or  via  the  internet  on  the   . 
CFTC  website  at  222.cftc.gov  under 
"What's  New  &  Pending". 

Other  materials  submitted  by  the 
CFFE  in  support  of  the  proposals  may 
be  available  upon  request  pursuant  to 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  part  145 
(1997)),  except  to  the  extent  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9. 
Requests  for  copies  of  such  materials 
should  be  made  to  the  FOI,  Privacy  and 
Sunshine  Act  Compliance  Staff  of  the 
Office  of  Secretariat  at  the  Commission's 
headquarters  in  accordance  with  1 7  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposals,  or  with  respect  to  other 
materials  submitted  by  the  CFFE, 
should  send  other  comments  to  Jean  A. 
Webb,  Secretary,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 


Centre.  1155  21st  Street  NW, 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC.  on  January  19, 
1999. 

John  R.  Mieike, 
Acting  Director. 

|FR  Doc.  99-1582  Filed  1-22-99;  8:45  am] 
BILUNG  CODE  ft3S1-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Partnership  Council  Meeting 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Department  of  Defense 
(DoD)  announces  a  meeting  of  the 
Defense  Partnership  Council.  Notice  of 
this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act.  This 
meeting  is  open  to  the  public.  The 
topics  to  be  covered  will  include  a 
discussion  of  an  initiative  to  examine 
tabor  relations  training,  and  labor- 
management  partnership  affecting  the 
Department's  civilian  workforce  and 
other  topics  related  to  the  enhancement 
of  Labor-Management  partnerships 
throughout  DoD. 

DATES:  The  meeting  is  to  be  held 
February  23.  1999,  in  room  1E801, 
Conference  Room  7,  the  Pentagon,  from 
1:00  p.m.  until  3:00  p.m.  Comments 
should  be  received  by  February  16, 
1999,  in  order  to  be  considered  at  the 
February  23  meeting. 

ADDRESSES:  We  invite  interested 
persons  and  organizations  to  submit 
written  comments  or  recommendations. 
Mail  or  deliver  your  comments  or 
recommendations  to  Mr.  Kenneth 
Oprisko  at  the  address  show  below. 
Seating  is  limited  and  available  on  a 
first-come,  first-serve  basis.  Individuals 
wishing  to  attend  who  do  not  possess  an 
appropriate  Pentagon  building  pass 
should  call  the  below  listed  telephone 
number  to  obtain  instructions  for  entry 
into  the  Pentagon.  Handicapped 
individuals  wishing  to  attend  should 
also  call  the  below  listed  telephone 
number  to  obtain  appropriate 
accommodations. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kenneth  Oprisko,  Chief.  Labor  Relations 
Branch,  Field  Advisory  Services 
Division,  Defense  Civilian  Personnel 
Management  Service,  1400  Key  Blvd., 
Suite  B-200,  Arlington,  VA  22209- 
5144,  (703)  696-6301,  ext.  704. 
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Dated:  January  i9,  1999. 

L.M.  Bynum, 

Alternate  OSD  FeUeral  Register  Liaison 
Officer.  Departme  nt  of  Defense. 


|FR  Doc.  99-1564 
BILLING  CODE  SOOO  t*  M 


Filed  1-22-99;  8:45  am) 


DEPARTMENT  OF  DEFENSE 

Office  of  the  S^retary 

Meeting  of  the  Defense  Policy  Board 
Panel  on  Commercialization  and 
Glot>alization  in  the  U.S.  Defense 
Establishment 


Department  of  Defense,  Defense 
Ac  visory  Committee. 


AGENCY: 
Policy  Board 

ACTION:  Notice  df  meeting 


summary:  The  E  efense  Policy  Board 
Panel  on  Comm  srcialization  and 
the  U.S.  Defense 
Establishment  n  let  in  closed  session  at 
the  Pentagon  on  January  13, 1999,  from 
0800  to  1600.  All  a  subcommittee  of  the 
Defense  Policy  ^oard,  the  Panel  will  be 
preparing  findings  forUeliberation  by 
the  Defense  Policy  Board  and  therefore 
is  exempt  from  coverage  of  the  Federal 
Advisory  Committee  Act,  as  permitted 
by  DoDD  5105.4(D)(3)(h).  Nonetheless,  a 
determination  hes  been  made  to  close 
this  meeting  and  publish  its  schedule  in 
the  Federal  Register.  The  notice  for  this 
meeting  was  delayed  due  to  the  need  to 
finalize  the  panel's  schedule  and 
membership,  which  was  not  achieved  in 
time  to  permit  p  rior  notification. 

The  purpose  if  the  meeting  is  to 
provide  the  Secretary  of  Defense, 
Deputy  Secretanyr  of  Defense  and  Under 
Secretary  of  Deffense  for  Policy  with 
independent,  iniformed  advice  on  major 
matters  of  defer  se  policy.  The  Panel 
will  hold  classil  ted  discussions  on 
national  security  matters,  focusing  on 
assessing  comm  ercialization  and 
globalization  ac  ivities  of  the 
Department  of  L  efense. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 


Public  Law  No. 


32—463,  as  amended  [5 


U.S.C.  App  II  (1 382)],  it  has  been 


determined  that 
matters  listed  ir 


FOR  FURTHER 
Contact  CDR  Raiidy 
Policy  Board  Ac  visory 
(703) 697-4557 


this  meeting  concerns 

5  U.S.C. 

§  552B(c)(l)(19d2),  and  that  accordingly 
this  meeting  wi  1  be  closed  to  the 
pubUc. 


INFORMATION 


CONTACT: 
Lovdahl,  Defense 
Committee,  on 


Dated:  January  14, 1999. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  99-1566  Filed  1-22-99;  8:45  am] 

BILUNG  COOE  S0O(M>4-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  President's  Information 
Technology  Advisory  Committee 
(Formerly  the  Presidential  Advisory 
Committee  on  High  Performance 
Computing  and  Communications, 
information  Technology,  and  the  Next 
Generation  Internet) 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  the 
next  meeting  of  the  President's 
Information  Technology  Advisory 
Committee.  The  meeting  will  be  open  to 
the  public.  Notice  of  this  meeting  is 
required  imder  the  Federal  Advisory 
Committee  Act,  (Pub.  L.  92-463). 

DATES:  February  17,  1999. 

ADDRESSES:  NSF  Board  Room  (Room 
1235),  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230. 

PROPOSED  SCHEDULE  AND  AGENDA:  The 

President's  Information  Technology 
Advisory  Committee  (PIT AC)  will  meet 
in  open  session  from  approximately 
8:30  a.m.  to  11:30  a.m.  and  12:30  p.m. 
to  4:00  p.m.  on  February  17,  1999.  This 
meeting  will  include  discussions  on 
PIT  AC'S  final  report  to  the  President, 
including  reports  from  PITAC  panels 
on:  socio-economic  and  workforce 
issues;  high-end  computing;  software; 
scalable  infrastructure;  modes  of 
research  and  funding;  and  management. 
Time  will  also  be  all(x:ated  during  the 
meeting  for  public  comments  by 
individuals  and  organizations. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
National  Coordination  Office  for 
Computing,  Information,  and 
Communications  provides  information 
about  this  Committee  on  its  web  site  at: 
http://www.ccic.gov;  it  can  also  be 
reached  at  (703)  306-4722.  Public 
seating  for  this  meeting  is  limited,  and 
is  available  on  a  first-come,  first-served 
basis. 

Dated:  January  12, 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  99-1565  Filed  1-22-99;  8:45  am) 
BILLINO  COOE  5000  04  M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Intent  To  Prepare  a 
Programmatic  Environmental  Impact 
Statement  for  the  Real  Property  Master 
Plan,  Fort  Sill,  OK 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  intent. 

SUMMARY:  This  announces  the  intention 
of  the  U.S.  Army  Field  Artillery  Center 
and  Fort  Sill,  Fort  Sill,  Oklahoma,  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  in  support  of  revisions 
to  the  installation's  Real  Property 
Master  Plan  (RPMP).  The  purpose  is  to 
evaluate  the  environmental  impacts 
associated  with  the  RPMP's 
implementation. 

ADDRESSES:  Written  comments  may  be 
fcrwarded  to  the  U.S.  Army  Corps  of 
Engineers,  ATTN:  CESWT-PE-E 
(J.  Randolph).  P.O.  Box  61,  Tulsa, 
Oklahoma  74121-0061. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.Bob  Kerr,  Directorate  of 
Environmental  Quality,  U.S.  Army  Field 
Artillery  Center  and  Fort  Sill,  at  580- 
442-3409. 

SUPPLEMENTARY  INFORMATION:  The  Fort 
Sill  RPMP  has  the  potential  to 
significantly  impact  certain  natural, 
economic,  social,  and  cultural  resources 
of  the  Fort  Sill  commimity.  The  study 
area  for  environmental  analysis  will  be 
the  entire  Fort  Sill  installation.  The 
objective  is  to  provide  a  comprehensive 
and  programmatic  EIS  which  will  serve 
as  a  planning  tool,  a  public  information 
source,  and  a  reference  for  mitigation 
tracking. 

Alternatives  may  consist  of  alternate 
locations  for  specific  projects,  partial 
implementation  of  the  specific  project, 
or  other  modification  of  the  specific 
project.  The  alternatives  will  be 
developed  during  preparation  of  the 
draft  EIS  (DEIS)  as  a  result  of  public 
input  and  of  environmental  analysis  of 
the  proposals  within  the  plan. 

Significant  Issues:  The  Fort  Sill 
reservation  contains  approximately 
94,221  acres  of  land.  Some  of  this  land 
serves  as  potential  habitat  for  protected 
species  of  wildlife.  Of  the  areas  within 
the  installation  that  have  been  surveyed 
to  date  for  cultural  resources,  832 
properties  have  been  identified  and 
recorded.  Nearly  all  of  the  current  and 
proposed  RPMP  projects  are  sited 
within  the  6,015  acre  cantonment  area, 
where  the  majority  of  the  installation's 
historic  buildings  are  located. 

The  significant  issues  the  EIS  will 
analyze  include  the  following: 
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1.  Development  of  a  large  deployment 
marshaling  area  near  an  existing 
railhead  facility:  Whereby,  new  railroad 
tracks,  loading  docks,  switching 
facilities,  hardstand  areas,  and  fencing 
would  be  developed. 

2.  Redesignation  of  land  use: 
Whereby,  land  use  zoning  would  be 
redesignated  to  provide  for  the 
construction  of  new  and  expansion  of 
existing  motor  pool  areas. 

3.  Probable  construction  projects: 
Whereby,  the  following  projects  would 
be  completed:  (1)  new  multiple  launch 
rocket  system  (MLRS)  range  firing 
points  in  the  training  areas;  (2)  a  liquid 
fuel  facility;  (3)  a  unit  movements 
facility;  and  (4)  a  con-tingency 
warehouse. 

Public  scoping  meetings  will  be  held 
in  the  vicinity  of  Fort  Sill  to  facilitate 
input  to  the  EIS  process  by  citizens  and 
organizations.  The  date  and  time  of 
these  meetings  will  be  announced  to  the 
general  media  and  will  be  at  times  and 
locations  convenient  to  the  public.  To 
be  considered  in  the  Draft  EIS, 
comments  and  suggestions  should  be 
received  not  later  than  15  days 
following  the  public  scoping  meeting. 

Dated:  January  14, 1999. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health).  OASA(I,LB-E). 
[FR  Doc.  99-1544  Filed  1-22-99;  8:45  am] 
aiLUNO  CODE  3710-0e-«l 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Computer 
Matching  Program 

agency:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agency,  DoD. 
ACTION:  Notice  of  a  Computer  Matching 
Program. 

SUMMARY:  Subsection  (e)(12)  of  the 
Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a)  requires  agencies  to 
publish  advance  notice  of  any  proposed 
or  revised  computer  matching  program 
by  the  matching  agency  for  public 
comment.  The  Department  of  Defense 
(DoD),  as  the  matching  agency  under  the 
Privacy  Act,  is  hereby  giving 
constructive  notice  in  lieu  of  direct 
notice  to  the  record  subjects  of  a 
computer  matching  program  between 
the  Department  of  the  Treasury  and  DoD 
that  their  records  are  being  matched  by 
computer.  The  record  subjects  are 
delinquent  debtors  of  the  Bureau  of  the 
Public  Debt,  Department  of  the 
Treasury,  who  are  current  or  former 


Federal  employees  receiving  any 
Federal  salary  or  benefit  payments  and 
who  are  indebted  or  delinquent  in  their 
repayment  of  debts  to  the  United  States 
Government  under  certain  programs 
administered  by  the  Public  Debt. 
DATES:  This  proposed  action  wrill 
become  effective  February  24, 1999  and 
matching  may  commence  unless 
changes  to  the  matching  program  are 
required  due  to  public  comments  or  by 
Congressional  or  by  Office  of 
Management  and  Budget  objections. 
Any  public  comment  must  be  received 
before  the  effective  date. 
ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director,  Defense  Privacy  Office,  1941 
Jefferson  Davis  Highway,  Suite  920, 
Arlington,  VA  22202-4502. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Vahan  Moushegian,  Jr.  at  (703)  607- 
2943. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  amended,  (5  U.S.C.  552a),  the 
Department  of  the  Treasury  and  the 
Defense  Manpower  Data  Center  (DMDC) 
have  concluded  an  agreement  to 
conduct  a  computer  matching  program. 
The  purpose  of  the  match  is  to  exchange 
personal  data  between  the  agencies  for 
debt  collection.  The  match  will  yield 
the  identity  and  location  of  the  debtors 
within  the  Federal  Government  so  that 
the  Bureau  can  pursue  recoupment  of 
the  debt  by  voluntary  payment  or  by 
administrative  or  salary  offset 
procedures.  Computer  matching 
appeared  to  be  the  most  efficient  and 
effective  manner  to  accomplish  this  task 
with  the  least  amoimt  of  intrusion  of 
personal  privacy  of  the  individuals 
concerned.  It  was  therefore  concluded 
and  agreed  upon  that  computer 
matching  would  be  the  best  and  least 
obtrusive  manner  and  choice  for 
accomplishing  this  requirement. 

A  copy  of  the  computer  matching 
agreement  between  the  Department  of 
the  Treasury  and  DMDC  is  available  to 
the  public  upon  request.  Requests 
should  be  submitted  to  the  address 
caption  above  or  to  the  Debt  Collection 
Officer,  Bureau  of  Public  Debt,  Hintgen 
Building,  Room  114,  P.O.  Box  1328. 
Parkersbure,  WV  26106-1328. 

Set  forth  oelow  is  the  notice  of  the 
establishment  of  the  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  computer  matching 
published  on  June  19, 1989,  at  54  FR 
25818. 

The  matching  agreement,  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act, 
and  an  advance  copy  of  this  notice  was 
submitted  on  January  12, 1999,  to  the 
House  Committee  on  Government 


Reform  and  Oversight,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
pursuant  to  paragraph  4d  of  Appendix 
I  to  OMB  Circular  No.  A-130,  Federal 
Agency  Responsibihties  for  Maintaining 
Records  about  Individuals,'  dated 
February  8, 1996  (February  20, 1996,  61 
FR  6427). 
Dated:  January  19, 1999. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

COMPUTER  MATCHING  PROGRAM 
BETWEEN  THE  DEPARTMENT  OF  THE 
TREASURY/BUREAU  OF  PUBUC 
DEBT,  AND  THE  DEFENSE 
MANPOWER  DATA  CENTER  AND  THE 
DEPARTMENT  OF  DEFENSE  FOR 
DEBT  COLLECTION. 

A.  Participating  agencies:  Participants 
in  this  computer  matching  program  are 
the  Bureau  of  Public  Debt,  Department 
of  the  Treasury  and  the  Defense 
Manpower  Data  Center  (DMDC), 
Department  of  Defense  (DoD).  The 
Bureau  of  Public  Debt  is  the  source 
agency,  i.e.,  the  agency  disclosing  the 
records  for  the  purpose  of  the  match. 
DMDC  is  the  specific  recipient  or 
matching  agency,  i.e.,  the  agency  that 
actually  performs  the  computer 
matching. 

B.  Purpose  of  the  match:  The  purpose 
of  the  match  is  to  identify  and  locate 
any  matched  Federal  personnel, 
employed,  serving  or  retired,  who  owe 
delinquent  debts  to  the  Federal 
Government  under  certain  programs 
administered  by  the  Bureau  of  Public 
Debt.  The  Bureau  will  use  this 
information  to  initiate  independent 
collection  of  those  debts  under  the 
provisions  of  the  Debt  Collection  Act  of 
1982,  as  amended,  when  voluntary 
payment  is  not  forthcoming.  These 
collection  efforts  will  include  requests 
by  the  Bureau  of  the  military  service/ 
employing  agency  in  the  case  of  military 
personnel  (either  active,  reserve,  or 
retired)  and  current  non-postal  civilian 
employees,  and  to  the  Office  of 
Personnel  Management  in  the  case  of 
retired  non-postal  civilian  employees  to 
apply  administrative  and/or  salary  offset 
procedures  until  such  time  as  the 
obligation  is  paid  in  full. 

C.  Authority  for  conducting  the 
match:The  legal  authority  for 
conducting  the  matching  program  is 
contained  in  the  Debt  Collection  Act  of 
1982  (Public  Law  97-36=^),  as  amended 
by  the  Debt  Collection  Improvement  Act 
of  1996  (Public  Law  104-134.  section 


3688 


Federal  Register /Vol.  64,  No.  15 /Monday,  January  25,  1999 /Notices 


U.S.C. 


Secretary  of  De 
Section  101(1) 
4CFR101.1-10 
Collection  Stan 
550.1108  Coll 
Indebted  Gove 


31001):  31  U.S.C.  Chapter  37, 
Subchapter  I  (G  meral)  and  Subchapter 
II  (Claims  of  the  United  States 
Government),  3  I  U.S.C.  3711  Collection 
and  Compromise,  31  U.S.C.  3716 
Administrative  Offset,  5  U.S.C.  5514 
Installment  Dedbction  for  Indebtedness 
(Salary  Offset);  \o  U.S.C.  135,  Under 
nse  (Comptroller) 
Executive  Order  12731; 
3,  Federal  Claims 
ards;  5  CFR  550.1101 
ion  by  Offset  from 
ment  Employees  (0PM) 
and  31  CFR  Part  5.  Subparts  B  and  D 
(Department  of  jTreasury). 

D.  Records  fp  be  matched:  The 
systems  of  recoi  ds  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974,  as  (imended,  from  which 
records  will  be  disclosed  for  the 
purpose  of  this  :omputer  match  are  as 
follows: 

1.  The  Bureav  of  Public  Debt  will  use 
personal  data  fr  am  the  following  record 
systems  for  the  nnatch: 

A.  Treasury/PPD.OOI,  entitled 
'Hiunan  Resources  and  Administrative 
Records,"  last  published  in  the  Federal 
Register  at  63  FR  69936,  December  17, 
1998.  J 

B.  Treasury/BPD.002,  entitled  'United 
States  Savings  Type  Securities,'  last 
published  in  th^  Federal  Register  at  63 
FR  69938,  Dec^nber  17,  1998. 

C.  Treasury/fPD.003,  entitled  'United 
States  Securities  (Other  than  Savings 
Type  Securitiesi,'  last  published  in  the 
Federal  Register  at  63  FR  69940, 
DecemBer  17,  1998. 

D.  Treasury/pO.002,  entitled 
Treasury  Integrated  Management 
Information  System  (TIMIS),'  last 
published  in  the  Federal  Register  at  63 
FR  69719.  December  17, 1998. 

E.  Treasury /DO.210,  entitled 
Treasury  Integrated  Financial 
Management  arid  Revenue  System,'  last 
published  in  th^  Federal  Register  at  63 

ber 17, 1998. 
211,  entitled 
Detail  Records,'  last 
Federal  Register  at  63 
ber 17, 1998. 

2.  DOD  will  Use  personal  data  from 
the  record  systam  identified  as  S322.ll 
DMDC,  entitled  'Federal  Creditor 
Agency  Debt  Cqllection  Database,'  last 
published  in  th^  Federal  Register  at  61 
FR  32779,  June  25,  1996. 

E.  DescriptioB  of  computer  matching 
program:  The  B|ureau  of  Public  Debt,  as 
the  source  agency,  will  provide  DMDC 
with  an  electroftic  file  which  contains 
the  names  of  delinquent  debtors  in 
programs  the  Bureau  administers.  Upon 
receipt  of  the  el  Bctronic  file  of  debtor 
accounts,  DMD  Z  will  perform  a 
computer  mate  t  using  all  nine  digits  of 


FR  69741,  Dece 
F.  Treasury/I 
Telephone  Call 
published  in  th^ 
FR  69743,  Dece 


the  SSN  of  the  Bureau's  file  against  a 
DMDC  computer  database.  The  DMDC 
database,  established  under  an 
interagency  agreement  between  DOD, 
OPM,  OMB  and  the  Treasury 
Department,  consists  of  employment 
records  of  non-postal. Federal  employees 
and  military  members,  active  and 
retired.  The  'hits'  or  matches  will  be 
furnished  to  the  Bureau.  The  Bureau  is 
responsible  for  verifying  and 
determining  that  the  data  on  the  DMDC 
reply  tape  file  are  consistent  with  the 
Bureau's  source  file  and  for  resolving 
any  discrepancies  or  inconsistencies  on 
an  individual  basis.  The  Bureau  will 
also  be  responsible  for  making  final 
determinations  as  to  positive 
identification,  amount  of  indebtedness 
and  recovery  efforts  as  a  result  of  the 
match. 

The  electronic  file  provided  by  the 
Bureau  of  Public  Debt  will  contain  data 
elements  of  the  debtor's  name,  SSN, 
internal  account  numbers  and  the  total 
amount  owed  for  each  debtor  on 
approximately  2000  delinquent  debtors. 
The  electronic  file  provided  by  DMDC 
will  contain  an  individual's  name,  SSN, 
military  service  or  employing  agency 
and  current  work  or  home  address. 

The  DMDC  computer  database  file 
contains  approximately  4.8  million 
records  of  active  duty  and  retired 
miKtary  members,  including  Reserve 
and  Guard,  and  approximately  3.5 
million  records  of  active  and  retired 
non-postal  Federal  civilian  employees. 

F.  Inclusive  dates  of  the  matching 
program:  This  computer  matching 
program  is  subject  to  review  by  the 
Office  of  Management  and  Budget  and 
Congress.  If  the  memdatory  30  day 
period  for  public  comment  has  expired 
and  if  no  objections  are  raised  by  either 
Congress  of  the  Office  of  Management 
and  Budget  within  40  days  of  being 
notified  of  the  proposed  match,  the 
computer  matching  program  becomes 
effective  and  the  respective  agencies 
may  begin  the  exchange  of  data  at  a 
mutually  agreeable  time  on  an  annual 
basis.  By  agreement  between  the 
Department  of  the  Treasury  and  DoD, 
the  matching  program  will  be  in  effect 
and  continue  for  18  months  with  an 
option  to  extend  for  12  additional 
months  unless  one  of  the  parties  to  the 
agreement  advises  the  other  by  written 
request  to  terminate  or  modify  the 
agreement. 

H.  Address  for  receipt  of  public 
comments  or  inquiries:  Director, 
Defense  Privacy  Office,  1941  Jefferson 
Davis  Highway,  Suite  920,  Arlington, 


VA  22202-4502.  Telephone  (703)  607- 

2943. 

[FR  Doc.  99-1567  Filed  1-22-99;  8:45  am] 

BILUNG  CODE  SO0O-O4-F 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  Waukegan  Hartx>r,  Lake 
County,  Illinois  as  Part  of  the 
Comprehensive  Dredging  Management 
Plan  (CDMP) 

agency:  U.S.  Army  Corps  of  Engineers. 
Department  of  Defense. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers,  Chicago  District  maintains 
Waukegan  Harbor,  a  Federally 
authorized,  commercial  deep-draft 
navigation  project  on  Lake  Michigan. 
Maintenance  dredging  has  not  been 
performed  on  inner  portions  of  the 
harbor  since  1971,  due  to  elevated  levels 
of  contaminants  in  the  sediment, 
particularly  polychlorinated  biphenyls 
(PCBs)  and  lack  of  an  acceptable 
disposal  site  for  confinement  of  these 
sediments.  Sediment  in  the  outermost 
portion  of  the  Federal  Channel  beyond 
the  breakwater,  is  clean,  does  not 
require  confined  disposal  and  has  been 
dredged  routinely  since  completion  of 
the  harbor. 

The  Chicago  District  has  been 
working  closely  with  the  Illinois 
Environmental  Protection  Agency 
(lEPA),  the  U.S.  Environmental 
Protection  Agency  (USEPA),  The 
Waukegan  Port  District,  and  the 
Waukegan  Citizen's  Advisory  Group 
(CAG)  to  develop  a  Comprehensive 
Dredging  Management  Plan  for 
Waukengan  Harbor.  The  plan  has  three 
primary  objectives:  (1)  re-establish  a 
regular  maintenance  dredging  program 
for  the  inner  harbor  area;  (2)  deepen  the 
navigation  channels  to  accommodate 
more  economical,  deeper  draft  vessels; 
and  (3)  clean-up  all  contaminated 
unconsolidated  sediment  within  the 
harbor.  Approximately  550,000  cubic 
yards  of  sediments  need  to  be  removed 
from  the  harbor  to  meet  these  objectives. 
The  EIS  will  evaluate  sediment  removal, 
transport,  and  disposal  and  management 
alternatives  developed  as  part  of  the 
Waukegan  Harbor  CDMP. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Phil  Moy,  EIS  Coordinator  (312)  353- 
6400  extension  2021  or  Ms.  Joan  Albert, 
Project  Manager,  (312)  353-6400 
extension  2004;  U.S.  Army  Corps  of 
Engineers,  Chicago  District;  111  North 


Federal  Register /Vol.  64,  No.  15 /Monday,  January  25,  1999 /Notices 


3689 


Canal  Street;  Chicago,  Illinois  60606- 

7206. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

Prior  to  1969,  sediment  dredged  from 
the  Federal  Channel  was  placed  at  an 
open-lake  location.  The  discovery  of 
elevated  levels  of  contaminants  has 
prohibited  maintenance  dredging  and 
authorized  expansion  and  deepening  of 
the  Federal  Channel.  Due  to  the  lack  of 
maintenance  dredging,  channel  depth  in 
some  parts  of  the  harbor  has  been 
reduced  by  as  much  as  ten  feet. 

Due  to  tne  presence  of  PCBs  in  the 
sediment,  Waukegan  Harbor  was 
designated  as  one  of  the  Great  Lake's 
Areas  of  Concern  in  1981.  State  are 
required  to  prepare  a  Remedial  Action 
Plan  (RAP)  for  Great  Lakes  Areas  of 
Concerns.  The  Waukegan  Citizen's 
Advisory  Group  has  been  actively 
involved  in  the  RAP  process  with  the 
lEPA. 

The  PCB  contamination  originated  in 
discharges  primarily  attributed  to  the 
Outboard  Marine  Corporation  (OMC). 
Under  the  Federal  Superfund  authority, 
the  USEPA  and  OMC  developed  a  plan 
to  cleanup  the  most  severely  PCB- 
contaminated  sediment  (>50  parts  per 
million  (ppm));  the  cleanup  was 
complete  in  1993.  Prior  to  completion  of 
the  cleanup,  the  maximum  PCB 
concentration  in  the  Federal  Channel 
was  33.5  ppm.  Today  the  maximum 
concentration  of  PCBs  in  the  Federal 
Chaimel  is  10.9,  with  an  average  of 
about  3.4  ppm. 

2.  Alternatives 

The  EIS  will  consider  the  potential 
impacts  of  alternatives  for  dredging  and 
disposal  of  contaminated  sediment 
removed  from  the  inner  areas  of  the 
harbor.  These  will  include  various 
means  of  dredging  and  sediment 
transport  to  the  proposed  disposal  sites. 
Alternatives  for  deepening  and  ongoing 
maintenance  of  the  Federal  Channel 
will  also  be  evaluated.  The  EIS  will 
evaluate  management  alternatives  for 
clean  sediment  dredged  from  the 
approach  channel. 

Current  laws  and  environmental 
policies  require  that  contaminated 
dredged  material  be  confined  or  receive 
special  treatment.  Contaminated 
sediment  can  be  placed  at  an  approved 
commercial  landfill  or  in  a  confined 
disposal  facility  (CDF)  constructed  for 
the  harbor.  Over  15  potential  CDF  sites 
for  the  Waukegan  Harbor  sediment  were 
evaluated  in  a  1984  Study.  Though 
several  of  the  sites  met  the  economic, 
technical,  and  environmental  standards, 
lack  of  a  nonFederal  project  sponsor  or 
public  support  prevented  the  plan  frt)m 


oving  forward  to  approval  and 
implementation. 

One  of  the  original  sites,  a  17-acre.  in- 
lake  location  south  of  Waukegan  Harbor 
remains  under  consideration.  Through 
cooperative  efforts  of  the  Waukegan 
CAG,  and  Federal  and  State  agencies,  a 
new  upland  site  has  been  identified  for 
consideration:  an  existing  33-acre 
industrial  lagoon  on  the  Johns-Manville 
property  two  miles  north  of  the  harbor. 

It  is  anticipated  that  once  the 
sediment  cleanup  is  complete,  new 
sediment  that  accumulates  in  the  harbor 
would  not  require  confined  disposal. 
Therefore,  any  CDF  constructed  for  the 
harbor  cleanup  would  be  capped  and 
closed  upon  completion  of  the  project. 

3.  Scoping  Process 

As  part  of  the  EIS  process,  a  public 
scoping  meeting  will  be  held  early  in 
1999.  PubUc  participation  is  an 
important  part  of  the  environmental 
analysis  by  providing  assistance  in 
determining  the  scope  of  issues  to  be 
addressed  and  Identifying  the 
significant  issues  of  the  proposed 
actions.  Federal,  State,  and  local 
resources  agencies,  Native  American 
groups  and  concerned  interest  groups/ 
individuals  are  encouraged  to 
participate  in  this  process.  Time  and 
location  of  the  scoping  meeting  will  be 
widely  publicized  through  fliers, 
announcements  and  news  releases. 
Those  wishing  to  provide  information  or 
data  they  feel  should  be  included  or 
considered  in  the  Environmental  Impact 
Statement  should  furnish  the 
information  by  writing  to  the  points  of 
contact  indicated  above  or  by  attending 
the  scoping  meeting. 
Mary  V.  YonU, 

Alternate  Army  Federal  Register  Liaison 
Officer. 
(PR  Doc.  99-1570  Filed  1-22-99;  8:45  am) 

BILUNG  CODE  3710-Hr<t-M 


DEPARTMENT  OF  ENERGY 

Golden  Field  Office;  Hydrogen 
Technology  innovation 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Golden  Field  Office, 
DOE. 

ACTION:  Notice  of  Supplemental 
Announcement  (07)  to  the  Broad  Based 
Sohcitation  for  Submission  of  Financial 
Assistance  Applications  Involving 
Research,  Development,  and 
Demonstration  for  Renewable  Energy 
and  Energy  Efficiency  Technologies. 
DE-PS36-99GO10383. 

SUMMARY:  The  Hydrogen  Program  of  the 
Department  of  Energy's  (DOE)  Office  of 


Energy  Efficiency  and  Renewable 
Energy  (EERE)  is  issuing  a 
Supplemental  Announcement  to  EERE's 
Broad  Based  Solicitation  for  Submission 
of  Financial  Assistance  Applications 
Involving  Research,  Development  and 
Demonstration,  DE-PS36-99GO10383, 
dated  November  9,  1998.  Under  this 
Supplemental  Announcement,  DOE  is 
seeking  Phase  I  research  and 
development  (R&D)  proposals  that  can 
advance  hydrogen  production,  storage, 
and  utilization  technologies.  The 
objective  of  Phase  I  is  to  develop 
detailed  R&D  plans  to  validate  the 
proposed  hydrogen  concept,  along  with 
necessary  preliminary  R&D  and  the 
development  of  other  supporting 
documentation. 

Awards  under  this  Supplemental 
Announcement  will  be  Cooperative 
Agreements  for  Phase  I  research  with  a 
term  of  up  to  12  months.  Subject  to 
funding  availability,  the  total  DOE 
funding  available  under  this 
Supplemental  Announcement  will  be 
$650,000,  with  individual  awards  not  to 
exceed  $150,000  of  DOE  funding. 

All  information  regarding  the 
Supplemental  Announcement  will  be 
posted  on  the  [X)E  Golden  Field  Office 
Home  page  at  the  address  identified 
below. 

DATES:  DOE  expects  to  issue  the 
Supplemental  Armouncement  on 
January  19, 1999.  The  closing  date  of  the 
Supplemental  Announcement  is 
February  25,  1999. 

ADDRESSES:  The  Supplemental 
Announcement  will  be  posted  on  the 
DOE  Golden  Field  Office  Home  Page  at 
http://www.eren.doe.gov/golden/ 
solicit.htm.  It  is  DOE's  intention  not  to 
issue  hard  copies  of  the  Supplemental 
Announcement. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Motz,  Contract  Specialist,  at  303-275- 

4737.  e-mail  John motz@nrel.gov,  or 

Doug  Hooker,  Project  Officer,  at  303- 

275-4780.  e-mail 

doug hooker@nrel.gov. 

Issued  in  Golden.  Colorado,  on  January  19. 
1999. 

Dated:  January  14. 1999. 
Ruth  E.  Aflams, 

Contracting  Officer.  Golden  Field  Office. 
IFR  Doc.  99-1600  Filed  1-22-99;  8:45  am) 

BILLING  CODE  6450-ei-P 


3690 


Federal  Register /Vol.  64,  No.  15 /Monday,  January  25,  1999 /Notices 


DEPARTMENT  OF  ENERGY 

Federal  Energy  R^ulatory 
Commission 

[Docltet  No.  CP99-46-000] 

Aigonquin  Gas  Tnansmlssion 
Company;  Notice  of  Intent  to  Prepare 
an  Environmental  Assessment  for  the 
Proposed  EMI-Tlverton  Transportation 
Project  and  Request  for  Comments  on 
Environmental  Issues 

January  19, 1999. 

The  staff  of  the  1  "ederal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  brepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  proposed  EMI-TTiverton 
Transportation  Project  to  deliver  natural 
gas  to  a  gas  Bred  electnc  generating 
facility  to  be  consTucted  near  Tiverton, 
Rhode  Island.*  Th|s  project  would 
involve  uprating  the  pipeline  pressure 
of  Algonquin's  mainline  pipeline  from 
750  to  900  Pounds  per  Square  Inch 
Gauge  (PSIG)  Maximum  Allowable 
Operating  Pressure  (MAOP)  between 
Burrillville,  Rhode  Island  and  Mendon, 
Massachusetts.  It  would  include  the 
replacement  of  approximately  2.3  miles 
of  various  diameter  pipeline,  the 
construction  of  a  n  ew  meter  station  at 
Tiverton,  Rhode  Island,  and  the 
uprating  of  turbin<  <  compressors  at  the 
Chaplin  Compressor  Station  in  Chaplin, 
Connecticut.  This  EA  will  be  used  by 
the  Commission  ii  its  decision-making 
process  to  determi  ae  whether  the 
project  is  in  the  pi  blic  convenience  and 
necessity.  The  application  and  other 
supplemental  filings  in  this  docket  are 
available  for  viewmg  on  the  FERC 
Internet  website  (\vww.ferc.fed.us). 
Click  on  the  "RIMfe"  link,  select 
"Docket  #"  from  the  RIMS  Menu,  and 
follow  the  instrucfions. 

Similarly,  the  "qllPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulem|akings.  From  the 
FERC  Internet  website,  click  on  the 

"Docket  #"  from  the 
CIPS  menu,  and  fellow  the  instructions. 

If  you  are  a  land  awner  receiving  this 
notice,  you  may  b<  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  i  in  easement  to 


construct,  operate, 


proposed  facilitiesj.  The  pipeline 
company  would  »  ek  to  negotiate  a 
mutually  acceptab  e  agreement. 


Iwth 


'  Algonquin  Gas  Tranf  m 
application  was  filed 
Section  7  of  the  Natural 
the  Commission's  regul  it 


and  maintain  the 


ission  Comp>any's 
the  Commission  under 
Gas  Act  and  Part  157  of 
ions. 


However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
writh  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law.  A  fact  sheet  addressing  a  number 
of  typically  asked  questions,  including 
the  use  of  eminent  domain,  is  attached 
to  this  notice  as  appendix  1.^ 

Summary  of  the  Proposed  Proiect 

Algonquin  Gas  Transmission 
Company  (Algonquin)  wants  to  expand 
the  capacity  of  its  facilities  in  Rhode 
Island  and  Massachusetts  to  provide  up 
to  46,000  Dekatherms  per  day  (Dth/d)  of 
service  to  Tiverton  Power  Associates 
Limited  Partnership's  (Tiverton)  natural 
gas-fired  electric  generation  facility 
being  constructed  in  Tiverton,  Rhode 
Island.  Algonquin  seeks  authorization 
to: 

•  Uprate  pressure  of  approximately 
20  miles  of  Agonquin's  mainline 
pipeline  from  750  to  900 -PSIG  MAOP. 

•  Rep  lace  7,710  feet  of  30-inch- 
diameter  pipeline  beginning  east  of 
Albee  Road  in  Uxbridge,  Massachusetts, 
to  west  of  Hill  Street  in  Millville, 
Massachusetts  (between  MP  9.85  and 
MP  11.31); 

•  Replacement  of  1,520  feet  of  30- 
inch-diameter  pipeline  between 
Sherman  Road  in  Burrillville,  Rhode 
Island,  and  Douglas  Pike  in  Uxbridge, 
Massachusetts  (between  milepost  [MP] 
5.19  and  MP  5.48); 

•  Replace  2,211  feet  of  the  10-inch- 
diameter  G-13  Pipeline  west  of  Thayer 
Road  in  Mendon,  Massachusetts 
(between  MP  14.86  and  MP  15.28); 

•  Construct  a  8-inch  tap,  new 
regulator,  approximately  545  feet  of  10- 
inch-diameter  tie-in,  and  meter  station 
on  the  Tiverton  power  plant  site  in 
Tiverton,  Rhode  Island. 

Uprate  the  horsepower  of  two  Solar 
Turbines  Incorporated  Taurus  70S 
turbines  at  the  Chaplin  Compressor 
Station  in  Chaplin,  Connecticut,  from 
6,500  horsepower  (hp)  to  6,950  hp  each; 

•  Replace  numerous  short  lengths  of 
30-inch  diameter  pipeline  at:  Cemetery 
Road  in  Uxbridge,  Massachusetts  (near 
MP  5.93);  at  two  crossings  of  King  Street 
in  Uxbridge,  Massachusetts  (near  5.93 
and  MP  6.35);  at  Chester  Street  in 
Uxbridge,  Massachusetts  (near  MP  7.94); 
at  Albee  Road  in  Uxbridge, 
Massachusetts  (near  MP  9.75);  at 


'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  888  First  Street. 
N.E.,  Washington,  D.C.  20426,  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 


Mendon  Street  in  Blackstone, 
Massachusetts  (near  MP  12.25);  at 
Thayer  Road  in  Mendon,  Massachusetts 
(near  MP  15.37). 

•  Install  a  regulator  at  Valve  38A-2 
(Ocean  State  Tap)  located  west  of 
Douglas  Pike  in  Burrillville,  Rhode 
Island  (near  MP  5.41); 

•  Remove  and  replace  Mainline 
Valve  39-2  located  east  of  Kempton 
Road  in  Millville,  Massachusetts  (near 
MP  10.41); 

•  Install  a  new  mainline  regulator 
valve  upstream  of  the  G-1  Tap  along  the 
30-inch-diameter  loop  west  of  Thayer 
Street  in  Mendon,  Massachusetts  (near 
MP  15.28):  and 

2.  The  location  of  the  project  facilities 
is  shown  in  appendix. 

Land  Requirements  for  Construction 

The  proposed  pipeline  replacement 
sections  would  require  the  use  of 
Algonquin's  existing  rights-of-way  and 
at  some  locations  require  an  additional 
20-foot-wide  temporary  work  space  to 
facilitate  construction.  The  total  lands 
necessary  for  the  project  will  be 
approximately  36  acres. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  the  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  Soils. 

•  Water  Resources,  Fisheries,  and 
Wetlands. 

•  Vegetation  and  Wildlife. 

•  Endangered  and  Threatened 
Species. 

•  Pubhc  Safety. 

•  Land  Use. 

•  Cultural  Resources. 

•  Air  Quality  and  Noise. 
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We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below. 

Cunrently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Algonquin.  This  preliminary  list  of 
issues  may  be  changed  based  on  yoiu 
comments  and  our  analysis. 

•  Seven  waterbodies  and  thirteen 
wetlands  would  be  crossed  by  the 
project. 

•  Approximately  4.0  acres  of  upland 
forest  would  be  cleared. 

•  The  new  meter  station  would  be 
constructed  within  the  watershed  for 
Stafford  Pond,  a  Special  Resource 
Protection  Water  for  Rhode  Island. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  N.E.,  Room  lA,  Washington, 
DC  20426; 


•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.2. 

•  Reference  Docket  No.  CP99-46- 
000; and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  February  18, 1999. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  3).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention;  You  do  not  need 
intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Paul  McKee  of  the  Commission's  Office 
of  External  Affairs  at  (202)  208-1088  or 
on  the  FERC  website  (wwrw.ferc.fed.us) 
using  the  "RIMS"  link  to  information  in 
this  docket  number.  For  assistance  with 
access  to  RIMS,  the  RIMS  helpline  can 
be  reached  at  (202)  208-2222.  Access  to 
the  texts  of  formal  documents  issued  by 
the  Commission  with  regard  to  this 
docket,  such  as  orders  and  notices,  is 
also  available  on  the  FERC  website 
using  the  "CIPS"  link.  For  assistance 
with  access  to  CIPS,  the  CIPS  helpline 
can  be  reached  at  (202)  208-2474. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

|FR  Doc.  99-1536  Filed  1-22-99;  8:45  am) 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-151-000] 

ANR  Pipeline  Company;  Notice  of 

Application 

January  19, 1999. 

Take  notice  that  on  January  12, 1999, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP99-151- 
000  an  application  pursuant  to  Section 
7(c)  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  associated  with  a  pipeline 
replacement  project  in  Porter  County, 
Indiana,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

ANR  proposes  to  use  temporary  work 
space  and  limited  additional  right-of- 
way  to  perform  the  replacement  of  1 .63 
mile  segments  of  both  its  22-inch  main 
line  and  30-inch  loop  line  with  heavier 
wall  pipe  to  continue  to  meet  the  DOT 
safety  requirements  in  the  affected  area 
of  Porter  County,  Indiana.  ANR  states 
that  the  replacement  will  not  alter  the 
associated  pipeline's  capacity,  and  that 
there  will  be  no  interruptions  of  service 
as  a  result  of  the  replacement  project 
because  ANR  will  be  able  to  flow 
volumes  through  parallel  facilities.  It  is 
also  stated  that  the  cost  of  the  project 
including  the  replacement  performed 
under  Section  2.55(b)  of  the  regulations 
is  about  $4,494,000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  9,  1999,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  o' the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
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Practice  and  Pro(  ledure,  a  hearing  will 
be  held  without  urther  notice  before  the 
Coimnission  or  i  s  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  lime  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  hat  permission  and 
approval  for  the  jroposed  abandonment 
are  required  by  t  le  public  convenience 
and  necessity.  If  i  motion  for  leave  to 
intervene  is  time  ly  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  he  aring  will  be  duly 
given. 

Under  the  pro(  :edure  herein  provided 
for,  unless  other  vise  advised,  it  will  be 
unnecessary  for  \NR  to  appear  or  be 
represented  at  ti  b  hearing. 
David  P.  Boergera, 
Secretary. 

[FR  Doc.  99-1539  !  'iled  1-22-99;  8:45  am] 
BILUNQ  CODE  C717-0'  -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  CP9»<-1 49-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

January  19, 1999. 

Take  notice  thbt  on  January  12.  1999, 
Koch  Gateway  P  peline  Company  (Koch 
Gateway),  Post  Office  Box  1478, 
Houston,  Texas  77251-1478,  filed  a 
request  with  the  Commission  in  Docket 
No.  CP99-1 49-000,  pursuant  to 
Sections  157.203  and  157.216(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  abandon  certain  inactive  delivery 

zed  in  blanket 
in  Docket  No.  CP82- 

lore  fully  set  forth  in 

le  with  the  Commission 

^ic  inspection, 
proposes  to  abandon 
by  removal  a  2-ihch  tap,  meter  station 
and  approximately  21  feet  of  2-inch 
pipeline  former!  y  serving  Georgia 
Pacific  Corporat  on  (Georgia  Pacific)  an 
end  user,  in  Mai  ion  County, 
Mississippi.  Ko<h  Gateway  states  that 
these  facilities  v  ere  originally  installed 
to  provide  natural  gas  service  to  Georgia 
Pacific's  chipping  mill  and  dry  kiln  near 
Columbia,  Miss;  ssippi.  Koch  Gateway 
further  states  that  Georgia  Pacific  has 
converted  to  pre  pane  service  as  its 
alternate  source  of  energy  and  has 
requested  Koch  Gateway  to  permanently 
disconnect  the  i  atural  gas  service  at  this 
location. 


facilities  author 
certificate  issue<j 
430-000,  all  as 
the  request  on 
and  open  to  put 
Koch  Gateway 


Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
piu^uant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  wididrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
David  P.  Boergers. 
Secretary. 

[FR  Doc.  99-1537  Filed  1-22-99:  8:45  am] 
BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GP99-1 50-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

January  19,  1999. 

Take  notice  that  on  January  12,  1999, 
NorAm  Gas  Transmission  Company 
(NGT),  1111  Louisiana,  Houston,  Texas 
77002-5231,  filed  in  Docket  No.  CP99- 
150-000  a  request  pursuant  to  Sections 
157.205  157.212  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212  and  157.216)  for  authorization 
to  abandon,  construct,  and  operate 
certain  facilities  in  Arkansas  under 
NGT's  blanket  certificate  issued  in 
Docket  No.  CP82-384-000  and  CP82- 
384-001  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection 

NGT  specifically  requests  authority  to 
(1)  abandon  a  6-inch  tap  and  relocate 
the  existing  skid  mounted  meter  station 
located  on  Line  LM-2  to  a  new  location 
on  Line  BT-1;  and  (2)  construct  and 
operate  a  2-inch  tap  on  Line  BT-1  and 
380  feet  of  4-inch  diameter  pipe  (line 
BT-20)  to  continue  to  provide  reliable 
service  to  Reynolds  Metals  Company 
(Reynolds).  The  estimated  volumes  to  be 
delivered  to  this  tap  are  approximately 
442,000  Dth  annually  and  1,450  Dth  on 
a  peak  day.  The  facilities  will  be 
constructed  at  an  estimated  cost  of 


$6,700  and  Reynolds  wrill  reimburse 
NGT  all  of  the  construction  costs. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers. 
Secretary. 
(FR  Doc.  99-1538  Filed  1-22-99;  8:45  am) 

BliUNG  COOE  $717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP92-202-000] 

PNM  Gas  Services,  a  Division  of  Public 
Service  Company  of  New  Mexico; 
Notice  Reflecting  Change  in  Name 

January  19, 1999. 

On  January  28,  1997,  PNM  Gas 
Services,  a  Division  of  Public  Service 
Company  of  New  Mexico  (PNM  Gas 
Services)  (formerly  known  as  Gas 
Company  of  New  Mexico)  filed  an 
application  with  the  Commission  to 
redesignate  the  name  on  the  certificates 
of  pubhc  convenience  and  necessity 
issued  in  the  above-captioned 
proceeding  from  Gas  Company  of  New 
Mexico,  a  Division  of  Public  Service 
Company  of  New  Mexico  (GCNM)  to 
PNM  Gas  Services,  a  Division  of  Public 
Service  Company  of  New  Mexico.  That 
redesignation  will  allow  the  certificates 
to  accurately  identify  the  entity  holding 
them.  No  substantive  changes  in 
ownership,  corporate  structure  or 
domicile,  or  jurisdictional  operations 
are  involved. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  February  9, 
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1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
David  P.  Boergers, 
Secretary. 

IFR  Doc.  9S-1534  Filed  1-22-99;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Nos.  CP96-248-010  and  CP96-249 
010] 


Portland  Natural  Gas  Transmission 
System;  Notice  of  Amendment  to  Initial 
FERC  Gas  Tariff 

January  19, 1999. 

Take  notice  that  on  January  13,  1999, 
Portland  Natural  Gas  Transmission 
System  (PNGTS)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  following  sheets: 

Substitute  Original  Sheet  No.  3 
Substitute  Original  Sheet  No.  301 
Substitute  Original  Sheet  No.  303 
Substitute  Original  Sheet  No.  323 
Substitute  Original  Sheet  No.  349 
Substitute  Original  Sheet  No.  351 
Substitute  Original  Sheet  No.  352 
Substitute  Original  Sheet  No.  366 
Substitute  Original  Sheet  No.  380 
Substitute  Original  Sheet  No.  600 

PNGTS  proposes  to  place  the  above 
tariff  sheets,  amending  its  December  11, 
1998  tariff  filing,  into  effect  on  the 
expected  in-service  date  of  its  pipeline, 
February  11, 1999.  PNGTS  states  that 
these  amended  tariff  sheets  will  more 
fully  implement  the  Gas  Industry  Board 
Standards,  provide  expiration  dates  for 
all  contracts  listed  in  the  Index  of 
Shippers,  and  make  a  correction  to  the 
Preliminary  Statement. 

PNGTS  states  that  copies  of  this  filing 
were  served  upon  all  parties  listed  on 
the  official  service  list  compiled  by  the 
Secretary  in  these  proceedings  as  well 
as  PNGTS  customers  and  interested 
state  commissions.  However,  PNGTS 
states  that  copies  of  the  redlined  tariff 
sheets  in  Appendix  B  will  not  be 
included  in  the  mailing.  PNGTS  states 
that  redlined  tariff  sheets  of  this  filing 
will  be  made  available  upon  request, 
and  complete  copies  of  this  filing  are  on 
file  with  the  Commission. 

Any  person  desiring  to  protest  this 
filing  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 


First  Street,  NE..  Washington,  DC  20426, 
in  accordance  with  Section  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 
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-    DEPARTMENT  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 


[Docket  No.  EG99-57-000,  et  al.] 

Magellan  Cogeneration,  inc.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

January  15, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Magellan  Cogeneration  Inc. 

(Docket  No.  EG99-57-000) 

On  January  11,  1999,  Magellan 
Cogeneration  Inc.  (MCI)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

MCI  will  acquire  a  63  MW  eligible 
facility  located  in  Rosario,  Cavite,  the 
Philippines.  MCI  states  that,  following 
the  close  of  the  acquisition,  it  will  be 
engaged  directly  and  exclusively  in  the 
business  of  owning  and/ or  operating  all 
or  part  of  an  eligible  facility  (as  defined 
in  Section  32(a)(1)  of  the  Public  Utility 
Holding  Company  Act);  selling 
electricity  at  wholesale  to  the  National 
Power  Corporation  of  the  Philippines 
and  at  wholesale  Cavite  Export 
Processing  Zone  Authority,  a 
government  corporation  operating  under 
the  laws  of  the  Philippines;  and, 
possibly,  selling  electricity  at  retail  to 
customers  none  of  which  will  be  located 
within  the  United  States. 

Comment  date:  February  5,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


2.  San  Diego  Gas  &  Electric  Company, 
Cabrillo  Power  I  LLC,  and  Cabrillo 
Power  II  LLC 

(Docket  No.  EC99-26-0001 

Take  notice  that  on  January  12, 1999, 
San  Diego  Gas  &  Electric  Company 
(SDG&E).  Cabrillo  Power  1  LLC  (Cabrillo 
I)  and  Cabrillo  Power  11  LLC  (Cabrillo  II) 
tendered  for  filing  pursuant  to  Section 
203  of  the  Federal  Power  Act,  an 
application  for  Commission  approval  to 
effect  assign  two  jurisdictional 
Reliability  Must-Run  Agreements  (the 
RMR  Agreements).  The  RMR 
Agreements,  between  SDG&E  and  the 
Cahfomia  Independent  System  Operator 
Corporation  relate  to  the  operation  of 
SDG&E's  Encina  Generating  Station  (the 
Encina  station)  and  SDG&E,  Cabrillo  1 
and  Cabrillo  II  have  requested  that  the 
Commission  approve  the  assignments 
on  or  before  February  28,  1999. 

Comment  date:  February  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  California  Independent  System 
Operator  Corporation 

[Docket  Nos.  EC96-19-047  and  ER96-1663- 
049) 

Take  notice  that  on  January  8,  1999, 
the  California  Independent  System 
Operator  Corporation  tendered  for  filing 
amendments  to  its  Bylaws  in  connection 
with  the  Commission's  November  24, 
1998  order,  85  FERC  1 61,263  (1998). 

Copies  of  the  filing  were  served  upon 
all  the  parties  in  the  above-captioned 
proceedings. 

Comment  date:  February  8,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Harbor  Cogeneration  Company 

(Docket  No.  EG99-58-0001 

On  January  13,  1999,  Harbor 
Cogeneration  Company  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

Harbor  Cogeneration  is  a  general 
partnership  formed  under  the  laws  of 
the  State  of  California  for  the  primary 
purpose  of  owning  and  operating  a 
cogeneration  facility  located  in  the 
Wilmington  Oil  Field  in  Los  Angeles 
County,  California,  near  the  city  of  Long 
Beach.  The  business  offices  of  Harbor 
Cogeneration  are  located  at  1075  Noel 
Road,  Wheeling,  Illinois. 

Comment  date:  February  5,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  th-t  concern  the 
adequacy  or  accuracy  of  the  application. 
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5.  Coastal  Pow(  r  Panama  Investor,  S.A. 

[Docket  No.  EG99  -59-000] 

tl  lat  < 


50  h 
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on  January  13. 1999, 
I^anama  Investor,  S.A. 
Dr^sdner  Bank  Tower, 
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Take  notice 
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.•  February  5.  1999. 

Standard  Paragraph  E 

notice.  The 

1  limit  its  consideration 
those  that  concern  the 
of  the  application. 


6.  Long  Beach  Generation  LLC 

[Docket  No.  ER9ft -2537-001) 


tlat 


on  January  11.  1999. 
ion  LLC  (Long 
for  filing  a  supplement 
refund  report  that  it 

in  the  above- 
on  December  30, 


.January  29, 1999,  in 
Standard  Paragraph  E 


7.  Storm  Lake  F  ower  Partners  II  LLC 

(Docket  No.  ER99 -1228-000) 

Take  notice  tliat  on  January  11,  1999, 
Storm  Lake  Pom  er  Partners  II  LLC 
(Storm  Lake  II),  tendered  for  filing  its 
initial  Rate  Sch((dule  FERC  No.  2. 
governing  sales  of  electric  energy  and 
capacity  at  market-based  rates.  The 
filing  was  made  to  replace  the 
Application  filed  on  January  8,  1999  in 
the  above-refere  need  docket.  Storm  Lake 
II  is  developing  a  wind-powered 
generation  facil  ty  in  Buena  Vista 
County,  Iowa.  F  allowing  construction  of 
the  facility,  Stoim  Lake  11  will  make 
sales  of  capacit]  and  energy  at  market- 
based  rates  to  Q  S  Utilities,  Inc.  (lES) 
pursucint  to  an  i  iltemative  Energy 
Production  Elec  trie  Service  Agreement 
(the  Power  Pure  lase  Agreement  or 
PPA). 

The  PPA  was  originally  executed  by 
lES  and  Northei  n  Alternative  Energy 
AUendorf  L.L.C  (NAEA)  on  May  14. 
1997.  NAEA  assigned  the  PPA  to  Storm 
Lake  D  pursuan  to  an  agreement  dated 
November  19,1  J98. 


Copies  of  the  filing  were  served  upon 
lES,  Storm  Lake  II's  jurisdictional 
customer. 

Comment  date:  January  29, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Carolina  Power  &  Light  Company 

[Docket  No.  ER99-1 230-000} 

Take  notice  that  on  January  11,  1999, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  executed 
Service  Agreements  with  South  Carolina 
Public  Service  Authority  and  GPU 
Energy  under  the  provisions  of  CP&L's 
Market-Based  Rates  Tariff.  FERC 
Electric  Tariff  No.  4.  These  Service 
Agreements  supersede  the  unexecuted 
Agreements  originally  filed  in  Docket 
No.  ER98-3 385-000  and  approved 
effective  May  18. 1998. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  January  29. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Western  Resources,  Inc. 

[Docket  No.  ER99-1231-0001 

Take  notice  that  on  January  11.  1999. 
Western  Resources.  Inc.,  tendered  for 
filing  agreements  between  Western 
Resources  and  Aquila  Power 
Corporation,  ConAgra  Energy  Services, 
Inc. ,  and  Wisconsin  Electric  Power 
Company.  Western  Resources  states  that 
the  purpose  of  the  agreements  is  to 
permit  the  customers  to  take  service 
under  Western  Resources'  market-based 
power  sales  tariff  on  file  with  the 
Commission. 

The  agreements  are  proposed  to 
become  effective  December  17, 1998, 
January  1,  1999,  and  December  7. 1998. 

Copies  of  the  filing  were  served  upon 
Aquila  Power  Corporation.  ConAgra 
Energy  Services,  Inc.,  Wisconsin 
Electric  Power  Company,  and  the 
Kansas  Corporation  Commission. 

Comment  date:  January  29,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER99-1 23 2-000) 

Take  notice  that  on  January  11, 1999, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  electric  service  agreement  under  its 
Market  Rate  Sales  Tariff  (FERC  Electric 
Tariff,  Original  Volume  No.  8)  with  New 
Energy  Ventures,  Inc. 

Wisconsin  Electric  respectfully 
requests  an  effective  date  of  January  8, 
1999.  to  allow  for  economic 
transactions. 


Copies  of  the  filing  have  been  served 
on  New  Energy  Ventures,  Inc.,  the 
Michigan  Public  Service  Commission, 
and  the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  January  29,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Allegheny  Power  Service  Corp.,  on 
behalf  of  Monongahela  Power  Co.,  The 
Potomac  Edison  Company,  and  West 
Penn  Power  Company  (Allegheny 
Power) 

[Docket  No.  ER99-1 233-000) 

Take  notice  that  on  January  11,  1999, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  Supplement  No.  10-1,  to  add 
Allegheny  Energy,  DTE  CoEnergy,  DTE 
Edison  America,  Enserch  Energy 
Services,  Inc.,  Exelon  Energy,  First 
Energy  Services,  Green  Mountain 
Energy  Resources,  L.L.C,  New  Energy 
Ventures,  Nicole  Energy  Services,  Penn 
Power  Energy,  Inc.,  PP&L  EnergyPlus 
Company,  PSEG  Energy  Technologies, 
Strategic  Energy  Ltd..  West  Penn  Power 
Company,  and  Worley  &  Obetz,  Inc.,  to 
Allegheny  Power's  Open  Access 
Transmission  Service  Tariff. 

The  proposed  effective  date  under  the 
agreements  is  January  1,  1999. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  and  the  West  Virginia 
Public  Service  Commission. 

Comment  date:  January  29,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PECO  Energy  Company 

[Docket  No.  ER99-1 234-000] 

Take  notice  that  on  January  11, 1999, 
PECO  Energy  Company  (PECO), 
tendered  for  filing  under  Section  205  of 
the  Federal  Power  Act,  16  U.S.C.  S  792 
et  seq.,  an  Agreement  dated  October  15, 
1998  with  Consolidated  Edison 
Solutions,  Inc.  (Con  Edison  Solutions) 
under  PECO's  FERC  Electric  Tariff 
Original  Volume  No.  1  (Tariff). 

PECO  requests  an  effective  date  of 
January  1, 1999,  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  Con  Edison 
Solutions  and  to  the  Pennsylvania 
Public  Utility  Commission. 

Comment  date:  January  29,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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13.  PECO  Energy  Company 

[Docket  No.  ER9&-1235-000] 

Take  notice  that  on  January  11,  1999, 
PECO  Energy  Company  (PECO) 
tendered  for  filing  under  Section  205  of 
the  Federal  Power  Act,  16  U.S.C.  S  792 
et  seq.,  an  Agreement  dated  November 
20,  1998  with  NEV  East,  L.L.C.  (NEV 
East),  under  PECO's  FERC  Electric  Tariff 
Original  Volume  No.  1  (Tariff). 

PECO  requests  an  effective  date  of 
January  1,  1999,  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  NEV  East  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  January  29, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Florida  Power  Corporation 

(Docket  No.  ER99-1 236-000) 

Take  notice  that  on  January  11,  1999, 
Florida  Power  Corporation  (Florida 
Power),  tendered  for  filing  a  service 
agreement  for  Network  Contract 
Demand  Transmission  Service  and  a 
Network  Operating  Agreement  between 
itself  and  Seminole  Electric 
Cooperative,  Inc.,  pursuant  to  Florida 
Power's  open  access  transmission  tariff. 

Florida  Power  requests  that  the 
Commission  waive  its  notice  of  filing 
requirements  and  allow  the  Service 
Agreement  to  become  effective  on 
January  1.  1999. 

Comment  date:  January  29, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Louisville  Gas  And  Electric  Co./ 
Kentucky  Utilities  Company 

[Docket  No.  ER99-1237-000) 

Take  notice  that  on  January  11, 1999, 
Louisville  Gas  and  Electric  Company/ 
Kentucky  UtiUties  (LG&E/KU),  tendered 
for  filing  an  executed  Service 
Agreement  for  Firm  Point-To-Point 
Transmission  Service  between  LG&E/ 
KU  and  Strategic  Energy  Ltd.,  under 
LG&E/KU 's  Open  Access  Transmission 
Tariff. 

Comment  date:  January  29, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Louisville  Gas  And  Electric  Co.  and 
Kentucky  Utilities  Company 

(Docket  No.  ER99-1 238-000] 

Take  notice  that  on  January  11, 1999, 
Louisville  Gas  and  Electric  Company/ 
Kentucky  Utilities  (LG&E/KU),  tendered 
for  filing  an  executed  Service 
Agreement  for  Non-Firm  Point-To-Point 
Transmission  Service  between  LG&E/ 
KU  and  Strategic  Energy  Ltd.,  under 
LG&E/KU's  Open  Access  Transmission 
Tariff. 


Comment  date:  January  29.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  and  (Wisconsin) 

(Docket  No.  ER99-1 239-000] 

Take  notice  that  on  January  11, 1999, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP), 
tendered  for  filing  six  Firm  Point-to- 
Point  Transmission  Service  Agreements 
between  NSP  and  NSP  Wholesale 
Energy  Marketing. 

NSP  requests  that  the  Commission 
accept  the  six  agreements  effective 
January  1,  1999,  and  requests  waiver  of 
the  Commission's  notice  requirements 
in  order  for  the  agreements  to  be 
accepted  for  filing  on  the  date 
requested. 

Comment  date:  January  29,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  ER99-1 240-000] 

Take  notice  that  on  January  11, 1999. 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Service  Agreement 
between  RG&E  and  FPL  Energy 
Services.  Inc.  (Transmission  Customer), 
for  service  under  RG&E's  open  access 
transmission  tariff.  Specifically  dealing 
with  the  Retail  "Access  Program"  under 
RG&E's  open  access  transmission  tariff. 

RG&E  requests  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  January  1. 1999,  for  the  FPL  Energy 
Services,  Inc.,  Service  Agreement. 

A  copy  of  this  Service  Agreement  has 
been  served  on  the  Transmission 
Customer  and  the  New  York  Public 
Service  Commission. 

Comment  date:  January  29, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  ER99-1241-0001 

Take  notice  that  on  January  11, 1999, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Service  Agreement 
between  RG&E  and  FPL  Energy 
Services,  Inc.  (Transmission  Customer), 
for  service  under  RG&E's  open  access 
transmission  tariff.  Specifically  dealing 
with  the  "Pilot  Retail  Access  Program" 
under  RG&E's  open  access  transmission 
tariff. 


RG&E  requests  wtiiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  January  1, 1999,  for  the  FPL  Energy 
Services,  Inc.,  Service  Agreement. 

A  copy  of  this  Service  Agreement  has 
been  served  on  the  Transmission 
Customer  and  the  New  York  Public 
Service  Commission. 

Comment  date:  January  29, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  NP  Energy  Inc. 

[Docket  No.  ER99-1 24  2-000) 

Take  notice  that  on  January  11,  1999, 
NP  Energy  Inc.  (NP  Energy),  a  broker 
and  marketer  of  electric  power,  filed  a 
notice  of  change  in  status  relating  to  an 
agreement  for  the  acquisition  by  Duke 
Energy  Trading  and  Marketing.  L.L.C. 
(DETM).  of  all  of  the  common  stock  of 
NP  Energy  Inc.  NP  Energy  also  filed  a 
change  in  its  rate  schedule,  precluding 
NP  Energy  from  selling  power  to.  or 
selling  power  purchased  from,  the 
franchised  electric  utility  affiliates  of 
DETM. 

Comment  date:  January  29, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  PECO  Energy  Company 

[Docket  No.  ER99-1243-000] 

Take  notice  that  on  January  12,  1999, 
PECO  Energy  Company  (PECO), 
tendered  for  fihng  under  Section  205  of 
the  Federal  Power  Act.  16  U.S.C.  S  792 
et  seq.,  a  Transaction  Agreement  dated 
November  19.  1998  with  Borough  of 
Ephrata,  Pennsylvemia  (Ephrata)  under 
PECO's  FERC  Electric  Tariff  Original 
Volume  No.  1  (Tariff). 

PECO  requests  an  effective  date  of 
February  1.  1999,  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  Middletown  and 
to  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  February  1. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  PECO  Energy  Company 

[Docket  No.  ER99-1 244-000] 

Take  notice  that  on  January  12, 1999, 
PECO  Energy  Company  (PECO), 
tendered  for  fifing  under  Section  205  of 
the  Federal  Power  Act,  16  U.S.C.  S  792 
et  seq.,  a  Transaction  Agreement  dated 
December  22, 1998  with  Borough  of 
Middletown,  Pennsylvania 
(Middletown)  under  PECO's  FERC 
Electric  Tariff  Original  Volume  No.  1 
(Tariff). 

PECO  requests  em  effective  date  of 
January  1, 1999,  for  the  Agreement. 

PECO  states  that  copie''  of  this  filing 
have  been  supplied  to  MMdletowm  and 
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to  the  Pennsylva  lia  Public  Utility 
Cominission. 


Comment  date 
accordance  with 
at  the  end  of  this 


:  February  1.  1999,  in 
Standard  Paragraph  E 
notice. 


23.  Allegheny  Power  Service  Corp.  on 
behalf  of  Monongahela  Power 
Company,  Potomac  Edison  Company 
and  West  Penn  Pbwer  Company 

IDocket  No.  ER99-t 245-0001 

Take  notice  thiit  on  January  12, 1999. 
Allegheny  Powei  Service  Corporation 
(Allegheny  Power),  tendered  for  filing 
notice  that  the  A  legheny  Power's  Pro 
Forma  Open  Ace  bss  Transmission 
Service  Tariff  shi  ill  be  amended  as  of  the 
date  of  filing  to  c  onform  to  NERC's 
generic  tariff  amendment  included  as 
Attachment  B  in  Docket  No.  EL99-52- 
000.  J 

Copies  of  the  nling  have  been 
provided  to  the  Public  Utilities 
Commission  of  Qhio.  the  Pennsylvania 
Pubhc  UtiUty  Conmission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  Stat(  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  datei  February  1, 1999,  in 
Standard  Paragraph  E 
notice. 


accordance  with 
at  the  end  of  this 


for  Market  Based 
between  Ameren 


24.  Ameren  Serv  ices  Company 

[Docket  No.  ER99-  ,246-000] 

Take  notice  thiit  on  January  12, 1999, 
Ameren  Services  Company  (Ameren), 
tendered  for  filin  i  Service  Agreements 


Rate  Power  Sales 
and  American 


Municipal  Powe» — Ohio,  Inc.,  and  El 
Paso  Power  Services  Company.  Ameren 
asserts  that  the  p  irpose  of  the 
Agreements  is  to  permit  Ameren  to 
make  sales  of  cap  acity  and  energy  at 
market  based  rat(  is  to  the  parties 
pursuant  to  Ame-en's  Market  Based 
Rate  Power  Sales  Tariff  filed  in  Docket 
No.  ER98-3285-^00. 

Comment  date  February  1. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Arizona  Pubic  Service  Company 

[Docket  No.  ER99-  247-0001 

Take  notice  thrt  on  January  12, 1999, 
Arizona  Public  Sjrvice  Company  (APS), 
tendered  for  filin  5  Umbrella  Service 
Agreements  to  pi  3vide  Short-Term  Firm 
Point-to-Point  Trmsmission  Service  to 
Aquila  Power  Corporation  and  Public 
Service  Companj  of  New  Mexico,  and 
Short-Term  Firm  and  Non-Firm  Point- 
to-Point  Transmission  Service  to  Merrill 
Lynch  Capital  Sefvices,  Inc.,  under  APS' 
Open  Access  Transmission  Tariff. 

iling  has  been  served 
•  Corporation,  Public 


A  copy  of  this 
on  Aquila  Power 


Service  Company  of  New  Mexico, 
Merrill  Lynch  Capital  Services.  Inc.,  the 
Arizona  Corporation  Commission  and 
the  New  Mexico  Public  Regulation 
Commission. 

Comment  date:  February  1,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Harbor  Cogeneration  Company 

[Docket  No.  ER99-1 248-000] 

Take  notice  that  on  January  12, 1999, 
Harbor  Cogeneration  Company  (Harbor 
Cogeneration),  tendered  for  filing  an 
initial  rate  schedule  to  sell  power  and 
certain  ancillary  services  at  market- 
based  rates  and  for  certain  waivers  of 
the  Commission's  filing  and  reporting 
requirements. 

Harbor  Cogeneration  requests  waiver 
of  the  60-day  notice  requirement  to 
permit  the  Harbor  Cogeneration  Rate 
Schedule  to  become  effective  as  a  rate 
schedule  as  of  January  13,  1999. 

Comment  date:  February  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  NGE  Generation,  Inc. 

[Docket  No.  ER9»-1 249-000] 

Take  notice  that  on  January  11,  1999, 
NGE  Generation,  Inc.  (NGE  Gen), 
tendered  for  filing  pursuant  to  Section 
35.15  of  the  Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  35.15,  a  notice  of 
cancellation  (Cancellation)  of  Rate 
Schedule  FERC  No.  35.6  (Rate 
Schedule)  between  NGE  Gen  and  El 
Paso  Energy  Power  Services  Company 
(El  Paso). 

NGE  Gen  requests  that  the 
Cancellation  be  deemed  effective  as  of 
January  12,  1999.  To  the  extent  required 
to  give  effect  to  the  Cancellation,  NGE 
Gen  requests  waiver  of  the  notice 
requirements  pursuant  to  Section  35.15 
of  the  Commission's  Regulations,  18 
CFR  35.15. 

NGE  Gen  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  El  Paso. 

Comment  date:  January  29,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Storm  Lake  Power  Partners  II  LLC 

[Docket  No.  ER99-1252-000J 

Take  notice  that  on  January  12. 1999, 
Storm  Lake  Power  Partners  II  LLC 
(Storm  Lake  II),  tendered  for  filing 
proposed  changes  to  its  Rate  Schedule 
FERC  No.  1.  Storm  Lake  II  is  developing 
a  wind-powered  generation  facility  in 
Buena  Vista  and  Cherokeye  Counties, 
Iowa.  Following  construction  of  the 
facility.  Storm  Lake  II  will  make  sales  of 
capacity  and  energy  at  market-based 


rates  to  lES  Utilities.  Inc.  (lES),  pursuant 
to  an  Alternative  Energy  Production 
Electric  Services  Agreement  (the  Power 
Purchase  Agreement  or  PPA)  that  the 
Commission  accepted  for  filing  as  Rate 
Schedule  FERC  No.  1  in  Iowa  Power 
Partners  I.  L.L.C.,  81  FERC  1 61,058 
(1997). 

The  proposed  rate  schedule  changes 
amend  the  PPA  to  reflect  a  decrease  in 
the  maximum  quantity  under  the  PPA 
from  to  84.75  MW  to  75.75  MW, 
contingent  upon  the  Commission's 
acceptance  for  filing  of  Storm  Lake  II's 
Rate  Schedule  FERC  No.  2,  which  is 
pending  in  Docket  No.  ER99-1228  and 
to  increase  the  rate  under  the  PPA  due 
to  increased  interconnection  costs. 
Storm  Lake  II  also  filed  an  amendment 
to  its  interconnection  agreement  with 
lES. 

Copies  of  the  filing  were  served  upon 
lES,  Storm  Lake  II's  jurisdictional 
customer. 

Comment  date:  February  1,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  MidAmerican  Energy  Company 

[Docket  No.  ER99-1253-0001 

Take  notice  that  on  January  12,  1999, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50309,  tendered  for  filing 
with  the  Commission  a  Firm 
Transmission  Service  Agreement  with 
Ameren  Services  Company,  dated 
December  14, 1998,  and  a  Non-Firm 
Transmission  Service  Agreement  with 
Ameren,  dated  December  14,  1998, 
entered  into  pursuant  to  MidAmerican's 
Open  Access  Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  December  14,  1998,  for  the 
Agreements  with  Ameren,  and 
accordingly  seeks  a  waiver  of  the 
Commission's  notice  requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  Ameren,  the  Iowa  Utilities 
Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  February  1,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Nevada  Power  Company 

[Docket  No.  ER99-1 265-000] 

Take  notice  that  on  January  8,  1998, 
Nevada  Power  Company  (NPC),  as  one 
of  the  Operating  Agents  for  the  Navajo 
Project  Western  Transmission  System, 
tendered  for  filing  on  behalf  of  the 
Navajo  Project  Participants  the 
following  amendments: 

1.  Amendment  No.  5  to  the  Navajo 
Project  Co-Tenancy  Agreement 


Federal  Register/ Vol.  64,  No.  15 /Monday,  January  25.  1999 /Notices 


3697 


2.  Amendment  No.  1  to  the  Navajo 
Project  Western  Transmission 
System  Operating  Agreement 

These  Amendments  bring  the  Navajo 
Project  Agreements  up-to-date  regarding 
the  current  ownership,  cost 
responsibility  and  configuration  of  two 
Navajo  Project  facilities,  namely  the 
McCullough  500  kV  Switchyard  and  the 
McCullough  Substation  Common 
Facilities. 

NPC  requests  an  effective  date  no  later 
than  sixty  (60)  days  after  the  date  the 
Amendments  are  filed. 

A  copy  of  this  filing  has  been  served 
on  Arizona  Public  Service  Company,  the 
United  States  Bureau  of  Reclamation, 
Salt  River  Project  Agricultural 
Improvement  and  Power  District,  the 
Department  of  Water  and  Power  of  the 
City  of  Los  Angeles,  Tucson  Electric 
Power  Company,  the  Arizona 
Corporation  Commission,  the  Public 
Utilities  Commission  of  Nevada,  and  the 
Bureau  of  Consumer  Protection  Utility 
Consumer's  Advocate  of  Nevada. 

Comment  date:  January  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  Hie  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 

(PR  Doc.  99-1533  Filed  1-22-99;  8:45  ami 
BILUN6  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PL9&-7-O00] 

Technical  Conference  on  Year  2000 
Issues  for  the  Oil  and  Natural  Gas 
Sector;  Notice  of  Technical  Conference 

January  19,  1999. 

Take  notice  that  the  Federal  Energy 
Regulatory  Commission  (FERC)  is 
sponsoring  a  technical  conference  to  be 
held  on  Thursday,  February  18,  at  9:00 
a.m.,  in  the  Commission  Meeting  Room 
at  888  First  Street,  NE,  Washington,  DC 
20426.  This  conference  is  being  held  as 
an  outreach  for  the  President's  Council 
on  Year  2000  Conversion  (Council), 
which  designated  FERC  as  the  lead 
agency  for  the  oil  and  gas  sector  of  its 
Energy  Working  Group.  The  conference 
will  bie  hosted  by  the  Natural  Gas 
Council  (NGC)  and  American  Petroleum 
Institute  (API).  All  interested  persons 
are  invited  to  attend. 

The  second  report  in  a  series  of 
quarterly  assessments  of  Y2K  readiness 
efforts  will  be  presented  by  the  industry 
associations  that  are  part  of  the 
Council's  oil  and  gas  sector,  from  the 
December  survey  which  was  distributed 
by  the  industry  associations  to 
individual  companies.  Survey  results 
will  be  compiled  and  aggregated  by 
industry  associations  and  umbrella 
organizations  (such  as  NGC,  API,  and 
Gas  Industry  Standards  Board)  so  that 
individual  company  responses  remain 
anonymous.  This  conference  will  focus 
on  promoting  awareness  of  Year  2000 
issues  and  coordinating  information 
sharing  on  testing  and  solutions  among 
companies  in  the  oil  and  natural  gas 
industries  rather  than  internal  solutions 
of  individual  companies. 

The  oil  and  gas  sector  group  has 
developed  a  Website  that  is  linked  to 
the  Council's  Website  (www.y2k.gov), 
where  the  results  and  other  related 
information  will  be  posted  and  made 
available  to  the  public. 

A  more  detailed  agenda  will  be 
published  before  the  conference.  The 
public  may  participate  during  question 
and  answer  periods,  but  no  witness 
panels  will  be  established.  Written 
comments  are  welcome  at  any  time  and 
should  reference  Docket  No.  PL98-7- 
000.  For  additional  information,  please 
contact  Donna  La  May  at  (202)  501- 
2341  or  by  electronic  mail  at 
"donna. lamay@ferc. fed. us." 

The  Capitol  Connection  will 
broadcast  the  conference  live  via 
satellite  for  a  fee.  For  more  information 
about  the  broadcast,  please  contact 
Shirley  Al-Jarani  or  Julia  Morelli  at  the 


Capitol  Connection  at  (703)  993-3100 
no  later  than  February  15,  1999.  In 
addition,  National  Narrowcast 
Network's  Hearing-On-the-Line  service 
covers  all  FERC  meetings  live  by 
telephone  so  that  interested  persons  can 
listen  at  their  desks,  from  their  homes, 
or  from  any  phone,  without  special 
equipment.  Billing  is  based  on  time  on- 
line. Call  (202)  966-2211  for  further 
details.  Videotapes  of  the  conference 
will  be  available  for  a  fee  by  calling 
VISCOM  at  (703)  715-7999. 
David  P.  Boer^rs, 
Secretary. 
(PR  Doc.  99-1595  Filed  1-22-99;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

January  20,  1999. 

THE  FOLLOWING  NOTICE  OF 
MEETING  IS  PUBLISHED  PURSUANT 
TO  SECTION  3(A)  OF  THE 
GOVERNMENT  IN  THE  SUNSHINE 
ACT  (PUB.  L.  NO.  94-409),  5  U.S.C. 
552B: 

AGENCY  HOLDING  MEETING:  FEDERAL 
ENERGY  REGULATORY 
COMMISSION. 

DATE  AND  TIME:  JANUARY  27,  1999, 
10:00  A.M. 

PLACE:  ROOM  2C,  888  HRST  STREET, 
N.E..  WASHINGTON,  D.C.  20426. 

STATUS:  OPEN. 

MATTERS  TO  BE  CONSIDERED:  AGENDA. 

NOTE— ITEMS  LISTED  ON  THE  AGENDA 
MAY  BE  DELETED  WITHOUT  FURTHER 
NOTICE. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  DAVID  P.  BOERGERS, 
SECRETARY,  TELEPHONE  (202)  208-0400, 
FOR  A  RECORDING  LISTING  ITEMS 
STRICKEN  FROM  OR  ADDED  TO  THE 
MEETING,  CALL  (202)  208-1627. 

THIS  IS  A  LIST  OF  MATTERS  TO  BE 
CONSIDERED  BY  THE  COMMISSION. 
IT  DOES  NOT  INCLUDE  A  LISTING  OF 
ALL  PAPERS  RELEVANT  TO  THE 
ITEMS  ON  THE  AGENDA;  HOWEVER. 
ALL  PUBLIC  DOCUMENTS  MAY  BE 
EXAMINED  IN  THE  REFERENCE  AND 
INFORMATION  CENTER. 

CONSENT  AGENDA— HYDRO;  712TH 
MEETING— JANUARY  27, 1999;  REGULAR 
MEETING  (10:00  A.M.) 

CAH-1. 

DOCKET  «  P-2016,  037,  CITY  OP 
TACOMA.  WASHINCTON 
CAH-2. 
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Di 


DOCKET  #  P- 
MUNICIPAl 
CAH-3. 

DOCKET  #  HBfc9-93 

ELECTRIC 
OTHER  #S  HBfc9-93 

WISCONSIN 
HB69-93-7, 
&  WATER 
CAH-4. 

DOCKET  »  P- 
ASSOCIAT^ 
CAH-5. 

DOCKET  #  P 
ABBEVILLE 
CAH-6. 

DOCKET  #  P- 
CRYSTAL 
CAH-7. 

DOCKET  #  P-405 
POWER  COl  -IPANY 
ENERGY  PqWER 


4916,  033,  EAST  BAY 
UTILITY  DISTRICT 


-7,  004,  WISCONSIN 
PiDWER  COMPANY 

-7,  005.  REPAP 
INC. 
KAUKAUNA  ELECTRIC 
iPARTMENT 


:  195,  069,  SAYLES  HYDRO 


-; 


-:  1 


1402,  023,  CITY  OF 
FhLLS,  MICHIGAN 

043.  SUSQUEHANNA 
AND  PEPCO 
COMPANY 


AGEljiIDA— ELECTRIC 

ER69-783.  000.  SOUTHWEST 


CONSENT 

CAE-1. 
DOCKET* 
POWER  POipL.  INC 


CAE-2. 

DOCKET* 


ER  )9-826, 


000,  CALIFORNIA 
INDEPENDBNT  SYSTEM  OPERATOR 
CORPORAT  ION 


ER  )9-«97 


CAE-3. 
DOCKET* 
POWER  &  LjGHT 
TEXAS  UTI 
SERVICE  CdJMPANY 
AND  SOUT I 
POWER  CO 

CAE-^. 


CAE-5. 

DOCKET* 
POWER 

CAE-6. 


DOCKET* 

COMPANY 
OTHER #S 

COMPANY 
ER99-374 

SERVICES. 
ER99-423 

SERVICES 
ER99-^24 

SERVICES, 
ER99-425 

SERVICES 
ER99-426, 

SERVICES 
ER99-^27. 

SERVICES 
ER99-428 

SERVICES 
ER99-429, 

SERVICES, 
ER99-430 

SERVICES 
ER99-431 

SERVICES, 
ER99--132 

SERVICES. 


OO) 


00<) 


OO) 


00) 


OO) 


OOD 


00) 


00) 


00) 


OO) 


1286.  008,  CITY  OF 
SOUTH  CAROLINA 


000.  CENTRAL 
COMPANY.  WEST 
JTIES  COMPANY,  PUBLIC 
OF  OKLAHOMA 
-WESTERN  ELECTRIC 


DOCKET  »  ER  J9-845,  000,  PUGET  SOUND 
ENERGY,  INC. 


ER  J9-854,  000,  AUTOMATED 

Exi  :hange,  inc. 


ERS9-363. 


000 


000,  SOUTHERN 
(SERVICES,  INC. 

000,  SOUTHERN 
SERVICES.  INC. 
,  SOUTHERN  COMPANY 
NC. 

SOUTHERN  COMPANY 
INC. 

SOUTHERN  COMPANY 
INC. 
.  SOUTHERN  COMPANY 
INC. 
.  SOUTHERN  COMPANY 
INC. 

,  SOUTHERN  COMPANY 
INC. 

southern  company 
Inc. 
southern  company 

INC. 

,  SOUTHERN  COMPANY 
INC. 

SOUTHERN  COMPANY 
INC. 

SOUTHERN  COMPANY 
INC. 


ER99-433,  000,  SOUTHERN  COMPANY 

SERVICES,  INC. 
ER99-434,  000.  SOUTHERN  COMPANY 

SERVICES,  INC. 
ER99-435,  000,  SOUTHERN  COMPANY 

SERVICES,  INC. 
ER99-^47.  000,  SOUTHERN  COMPANY 

SERVICES,  INC. 
ER99-448,  000,  SOUTHERN  COMPANY 

SERVICES,  INC. 
ER99-796.  000,  SOUTHERN  COMPANY 

SERVICES.  INC. 
CAE-7. 
DOCKET*  ER99-791,  000,  GRAYLING 

GENERATING  STATION  LIMITED 

PARTNERSHIP 
CAE-8. 

DOCKET*  ER99-806,  000,  GENESEE 

POWER  STATION  LIMITED 

PARTNERSHIP 
CAE-9. 

OMITTED 
CAE-10. 

DOCKET*  ER99-852,  000,  EDISON 

MISSION  MARKETING  &  TRADING, 

INC. 
CAE-1 1. 

DOCKET*  ER98-3921.  001,  ROCHESTER 

GAS  AND  ELECTRIC  CORPORATION 
OTHER#S  ER98-3922,  001.  ROCHESTER 

GAS  AND  ELECTRIC  CORPORATION 
CAE-1 2. 

DOCKET*  ER97-1523,  000,  CENTRAL 

HUDSON  GAS  &  ELECTRIC 

CORPORATION,  CONSOLIDATED 

EDISON  COMPANY  OF  NEW  YORK. 

INC.  AND  LONG  ISLAND  LIGHTING 

COMPANY,  ET  AL. 
OTHER#S  ER97-4234,  000,  CENTRAL 

HUDSON  GAS  &  ELECTRIC 

CORPORATION,  CONSOLIDATED 

EDISON  COMPANY  OF  NEW  YORK. 

INC.  AND  LONG  ISLAND  LIGHTING 

COMPANY.  ET  AL. 
OA97-470.  000,  CENTRAL  HUDSON  GAS 

&  ELECTRIC  CORPORATION. 

CONSOUDATED  EDISON  COMPANY 

OF  NEW  YORK.  INC.  AND  LONG 

ISLAND  UGHTING  COMPANY.  ET  AL. 
CAE-1 3. 

DOCKET*  ER98-3177,  000, 

SOUTHWESTERN  ELECTRIC  POWER 

COMPANY 
OTHER*S  EL98-63,  000, 

SOUTHWESTERN  ELECTRIC  POWER 

COMPANY 
EL9&-63,  001,  SOUTHWESTERN 

ELECTRIC  POWER  COMPANY 
ER98-3177,  001,  SOUTHWESTERN 

ELECTRIC  POWER  COMPANY 
CAE-14. 

DOCKET*  ER98-4510,  000. 

CONSOLIDATED  EDISON  COMPANY 

OF  NEW  YORK.  INC.  AND  ORANGE 

AND  ROCKLAND  UTILITIES.  INC. 
CAE-1 5. 
DOCKET*  EC9&-62,  000,  CONSOLIDATED 

EDISON  COMPANY  OF  NEW  YORK, 

INC.  AND  ORANGE  AND  ROCKLAND 

UTILITIES,  INC. 
CAE-16. 

DOCKET*  EL96-49,  000,  CAMBRIDGE 

ELECTRIC  LIGHT  COMPANY 
OTHER#S  EL96-49,  003,  CAMBRIDGE 

ELECTRIC  LIGHT  COMPANY 
EL96-49,  004,  CAMBRIDGE  ELECTRIC 

LIGHT  COMPANY 


OA96-178,  000,  CAMBRIDGE  ELECTRIC 
UGHT  COMPANY 
CAE-1 7.  OMITTED 
CAE-18.  OMITTED 
CAE-1 9. 

DOCKET*  EL99-11,  000,  VASTAR  POWER 
MARKETING,  INC. 

OTHER*S  ER99-961,  000,  VASTAR 
POWER  MARKETING,  INC. 
CAE-20. 

DOCKET*  EL99-10.  000.  QTY  OF  LAS 
CRUCES.  NEW  MEXICO  V.  EL  PASO 
ELECTRIC  COMPANY 
CAE-2 1. 

DOCKET*  EL9^5,  000,  THE  POTOMAC 
EDISON  COMPANY,  WEST  PENN 
POWER  COMPANY,  MONONGAHELA 
POWER  COMPANY  AND  CLEVELAND 
ELECTRIC  ILLUMINATING  COMPANY. 
ETAL. 
CAE-22. 

DOCKET*  ER93-413,  002.  PACIFIC  GAS 
AND  ELECTRIC  COMPANY 
CAE-2  3. 

DOCKET*  RM95-9,  003,  OPEN  ACCESS 
SAME-TIME  INFORMATION  SYSTEM 
AND  STANDARDS  OF  CONDUCT 
CAE-24. 

DOCKET*  OA97-271.  002.  AMEREN 
SERVICES  COMPANY,  CENTRAL 
ILLINOIS  PUBLIC  SERVICE  COMPANY 
AND  UNION  ELECTRIC  COMPANY 

OTHER*S  OA97-196,  002,  CENTRAL 
VERMONT  PUBLIC  SERVICE 
CORPORATION  AND  CONNECTICUT 
VALLEY  ELECTRIC  COMPANY,  INC. 

OA97-308,  002,  SOUTHERN  INDIANA 
GAS  AND  ELECTRIC  COMPANY 

OA97-398.  002.  SOUTHERN  COMPANY 
SERVICES,  ALABAMA  POWER 
COMPANY,  GEORGIA  POWER 
COMPANY  AND  GULF  POWER 
COMPANY,  ET  AL. 

OA97-416,  002.  SOUTH  CAROUNA 
ELECTRIC  AND  GAS  COMPANY 

OA97-416.  003,  SOUTH  CAROUNA 
ELECTRIC  AND  GAS  COMPANY 

OA97-450.  002.  DUKE  POWER  COMPANY 
AND  NANTAHALA  POWER  AND 
LIGHT  COMPANY 

OA97-450,  003.  DUKE  POWER  COMPANY 
AND  NANTAHALA  POWER  AND 
LIGHT  COMPANY 

OA97-461.  002.  TAMPA  ELECTRIC 
COMPANY 

OA97-510.  002.  AMEREN  SERVICES 
COMPANY.  CENTRAL  ILLINOIS 
.  PUBLIC  SERVICE  COMPANY  AND 
UNION  ELECTRIC  COMPANY 

CONSENT  AGENDA-CAS  AND  OIL 

CAG-1. 

DOCKET*  RP96-389,  004,  COLUMBIA 
GULF  TRANSMISSION  COMPANY 
CAG-2. 

DOCKET*  RP99-184,  000,  ANR  PIPEUNE 
COMPANY 
CAG-3. 
DOCKET*  RP99-188, 000.  EQUITRANS, 

L.P. 
CAG^. 
DOCKET*  RP99-195.  000.  EQUITRANS, 

L.P. 
CAG-5. 

DOCKET*  RP99-194,  000,  WILLIAMS  GAS 
PIPELINES  CENTRAL,  INC 
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OTHER#S  RP89-183,  084,  WILLIAMS  GAS 
PIPELINES  CENTRAL,  INC 
CAG-6. 

OMITTED 
CAG-7. 

DOCKET*  PR98-7,  000,  CRANBERRY 

PIPELINE  CORPORATION 
OTHER#S  PR98-7,  001,  CRANBERRY 
PIPELINE  CORPORATION 
CAG-8. 

DOCKET*  RP98-140.  002,  TENNESSEE 
GAS  PIPELINE  COMPANY 
CAG-9. 

DOCKET*  RP99-159,  000,  SOUTHERN 

NATURAL  GAS  COMPANY 
OTHER#S  RP99-159,  001,  SOUTHERN 
NATURAL  GAS  COMPANY 
CAG-10. 

DOCKET*  RP98-391,  000,  COLORADO 

INTERSTATE  GAS  COMPANY 
OTHER#S  RP98-391,  001,  COLORADO 
INTERSTATE  GAS  COMPANY 
CAG-11. 

DOCKET*  RP99-152,  000,  TRAILBLAZER 
PIPELINE  COMPANY 
CAG-12. 
DOCKET*  SA98-2,  001.  CLX  ENERGY. 
INC. 
CAG-13. 

DOCKET*  RM96-1,  010,  STANDARDS 
FOR  BUSINESS  PRACTICES  OF 
INTERSTATE  NATURAL  GAS 
PIPEUNES 
CAG-14. 

DOCKET*  RP98-426,  003,  COLUMBIA 

GAS  TRANSMISSION  CORPORATION 
OTHER*S  RP98-^26,  002,  COLUMBIA 
GAS  TRANSMISSION  CORPORATION 
CAG-15. 

DOCKET*  RP98-427,  002,  COLUMBIA 

GULF  TRANSMISSION  COMPANY 

OTHER#S  RP98-427,  001,  COLUMBIA 

GULF  TRANSMISSION  COMPANY 

CAG-16. 

DOCKET*  RP97-375,  007,  WYOMING 
INTERSTATE  COMPANY,  LTD. 
CAG-17. 
DOCKET*  RP98-40,  Oil.  PANHANDLE 

EASTERN  PIPE  LINE  COMPANY 
OTHER*S  GP98-6,  002,  ANADARKO 

PETROLEUM  CORPORATION 
GP98-7,  002,  OXY  USA,  INC. 
GP98-9,  002,  AMOCO  PRODUCTION 
COMPANY 
CAG-18. 
DOCKET*  RP99-35.  001,  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-19. 

DOCKET*  RP98-140,  003,  TENNESSEE 
GAS  PIPELINE  COMPANY 
CAG-20. 

DOCKET*  RS92-12,  014,  WILLIAMS 

NATURAL  GAS  COMPANY 
OTHER*S  RP93-171,  002,  WILUAMS  GAS 
PIPEUNES  CENTRAL,  INC 
CAG-21. 

DOCKET*  IS98-284,  000,  BP 

TRANSPORTATION  (ALASKA)  INC. 
OTHER*S  IS98-285,  000,  BP 
TRANSPORTATION  (ALASKA)  INC. 
CAG— 22 
DOCKET*  MG99-1,  000,  TRUNKLINE  GAS 

COMPANY 
OTHER#S  MG99-2,  000,  TRUNKUNE  LNG 

COMPANY 
MG9&-3,  000,  SOUTHWEST  GAS 
STORAGE  COMPANY 


MG99-4,  000,  PANHANDLE  EASTERN 
PIPE  LINE  COMPANY 
CAG-23. 
DOCKET*  MG98-14,  001.  KANSAS 
PIPEUNE  COMPANY 
CAG-24. 
DOCKET*  MG99-5,  000,  DESTIN 
PIPEUNE  COMPANY,  L.L.C 
CAG-25. 

DOCKET*  CP9&-153,  005,,  SOUTHERN 
NATURAL  GAS  COMPANY 
CAG-26. 

DOCKET*  CP96-796.  001,  MANTA  RAY 
OFFSHORE  GATHERING  COMPANY. 
LLC. 
eAG-27. 

DOCKET*  CP97-724,  001,  NORAM  GAS 
TRANSMISSION  COMPANY 
CAG-28. 

DOCKET*  CP98-159,  001,  PHELPS  DODGE 
CORPORATION  V.  EL  PASO  NATURAL 
GAS  COMPANY 
CAG-29. 

DOCKET*  CP98-628,  000,  SEA  ROBIN 
PIPELINE  COMPANY 
CAG-30. 

DOCKET*  CP98-702,  000,  NATURAL  GAS 
PIPEUNE  COMPANY  OF  AMERICA 
CAG-31. 
OMITTED 

HYDRO  AGENDA 

H-1. 
RESERVED 

ELECTRIC  AGENDA 

E-1. 
RESERVED 

OIL  AND  GAS  AGENDA 

I. 

PIPELINE  RATE  MATTERS 
PR-1. 

RESERVED 
II. 

PIPELINE  CERTIFICATE  MATTERS 
PC-1. 

RESERVED 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  99-1719  Filed  1-21-99;  12:37  pm| 

BILLING  CODE  6717-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectlon(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

January  13,  1999. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
efforts  to  reduce  paperwork  burdens 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
oppportunity  to  comment  on  the 
following  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 


number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  rnquested  concerning  (a) 
whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  26,  1999. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission.  Room  1-A804,  445  12th 
Street.  SW.  Washington,  IX!  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202^18-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0280. 

Title:  Section  90.633  [f]  &  (g) 
Conventional  Systems  Loading 
Requirement. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  State  or  local 
government;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Number  of  Respondents:  15. 

Estimated  Time  per  Response:  40 
mins.  (avg.j. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  10  hours. 

Total- Annual  Costs:  $2,964. 

Needs  and  Uses:  Section  90.633  (f) 
and  (g)  provide  for  the  authorization  of 
wide  area  or  ribbon  systems  upon  an 
appropriate  showing  of  need.  The 
information  is  used  to  determine  if  such 
systems  should  be  authorized,  thus 
maintaining  spectrum  efficiency. 

OMB  Control  Number:  3060-0307. 

Title:  Amendment  to  Part  90  of  the 
Commission's  Rules  to  Facilitate  Future 
Development  of  SMR  Systems  in  the 
800  MHz  Frequency  Ban^,  First  Report 
and  Order,  Eighth  Report  and  Order. 
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and  Second  Fu  rther  Notice  of  Proposed 
Rulemaking. 

Form  Numbt  r:  N/ A. 

Type  of  Revi  iw:  Extension  to  a 
currently  appmved  collection. 

Respondents :  Business  and  other  for- 
profit. 

Number  of  R  ^spondents:  12.195. 

Estimated  Ti  me  per  Response:  0.5  to 
5.0  hours. 

Frequency  Oj  Response: 
Recordkeeping ;  On  occasion  reporting 
requirements. 

Total  Annua!  Burden:  17,254  hours. 

Total  Annua  f  Costs:  $6,496. 

Needs  and  L  ses:  The  FCC  requires 
certain  inform,  tion  from  licensees  in 
order  to  detemine  whether  they  should 
be  granted  or  in  the  case  of  800  MHz 
Specialized  Mobile  radio  licensees 
retain  authorit; '  for  additional  time  to 
construct  their  radio  facilities.  The 
Commission  requires  information  to 
determine  how  licensees'  radio  facilities 
have  been  mod  ified;  it  also  requires  a 
demonstration  that  licensees  have 
provided  notification  of  intent  to  relate 
certain  incumk  ent  licensees. 
Furthermore,  t  le  Commission  requires 
information  abaut  prospective  licensees 
in  order  to  determine  whether  such 
licensees  are  ettitled  to  special 
provisions  as  s  mall  businesses. 

OMB  Contro  Number:  3060-0475. 

Title:  Entry  ( Iriteria— Section  90-713. 

Form  Numbt  t:  N/ A. 

Type  of  Revi  ?w;  Extension  to  a 
currently  appn  ived  collection. 

Respondents :  Business  or  other  for- 
profit. 

Number  of  Fespondents:  33. 

Estimatea  Ti  me  per  Response:  25 
hours. 

Frequency  o  Response:  One-time 
reporting  requirement. 

Total  Annual  Burden:  842  hours. 

Total  Annua  I  Costs:  $0. 

Needs  and  L  ses:  Section  90.713  of  the 
Commission's  "ules  requires  applicants 
for  nationwide  systems  in  the  220-222 
MHz  bands  to  certify  that  they  have  an 
actual  presena  (  necessitating  internal 
communications  capacity  in  the  70  or 
more  markets  identified  in  the 
application.  The  data  will  be  used  to 
determine  the  i  iligibility  of  the  applicant 
to  hold  a  radio  station  authorization. 
Commission  liLrensing  personnel  will 
use  the  data  fo  •  rulemaking  proceedings 
and  field  engir  eers  will  use  the  data  for 
enforcement  purposes. 

OMB  Contro '  Number:  3060-0702. 

Title:  Amen(  ment  of  Part  20  and  24 
of  the  Commisjion's  Rules — Broadband 
PCS  Competitiife  Bidding  and  the 
Commercial  M  obile  Radio  Service 
Spectrum  Cap;  Amendment  of  the 
Commission's  I^ellular  PCS  Cross- 
Ownership  Ru  e. 


Form  Number:  N/A. 

Type  of  Review:  Extension  to  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit;  individuals  or  households;  not- 
for-profit  institutions;  and  state,  local 
and  tribal  government. 

Number  of  respondents:  6,000. 

Estimated  Time  per  Response:  13 
hours. 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirements. 

Total  Annual  Burden:  77,817  hours. 

Total  Annual  Costs:  $17,075. 

Needs  and  Uses:  The  information 
collected  will  be  used  by  the 
Commission  to  determine  whether  the 
applicant  is  legally,  technically,  and 
financially  qualified  to  bid  in  the 
broadband  PCS  auctions  and  hold  a 
broadband  PCS  license.  Without  such 
information  the  Commission  could  not 
determine  whether  to  issue  the  license 
to  the  successful  applicant  and  therefore 
fulfill  its  statutory  responsiblities  in 
accordance  with  the  Communications 
Act  of  1934,  as  amended. 

OMB  Control  Number:  3060-0834. 

Title:  Reconsideration  of  Rules  and 
Pohcies  for  the  220-222  MHz  Radio 
Service,  PR  89-552,  GN  93-252,  PR  93- 
253. 

Form  Numbers:  N/A. 

Type  of  Review:  Extension  to  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities;  Individuals  or 
households;  Not-for-profit  institutions; 
State,  Local  or  Tribal  Government. 

Number  of  Respondents:  3,005. 

Estimated  Time  per  Response:  0.5  to 
12.0  hours. 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirements;  Third  Party  disclosure. 

Total  Annual  Burden:  44,850  hours. 

Total  Annual  Costs:  $0. 

Needs  and  Uses:  The  information 
collected  will  be  used  by  the 
Commission  to  verify  licensee 
compliance  with  Commission  rules  and 
regulations;  to  ensure  the  integrity  of  the 
220  MHz  service;  and  to  ensure  that 
licensees  continue  to  fulfill  their 
statutory  responsibilities  in  accordance 
with  the  Communications  Act  of  1934. 

OMB  Control  Number:  3060-0861. 

Ti(7e.-  Goodman/Chan  Receivership 
Licensees. 

Form  Number:  N/A. 

Type  of  Review:  Extension  to  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities;  Individuals  or 
households;  Not-for-profit  institutions; 
State,  Local,  or  Tribal  Governments. 

Number  of  Respondents:  6,000. 


Estimated  Time  per  Response:  3 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirments. 

Total  Annual  Burden:  18,000  hours. 

Total  Annual  Costs:  SO. 

Needs  and  Uses:  The  information 
collected  will  be  used  by  the 
Commission  to  distinguish  transfers  and 
assignment  requests  filed  by  Goodman/ 
Chan  Receivership  licensees  or 
similiarly  situated  licensees  from  other 
requestors.  The  information  will  be  used 
to  ensure  that  only  these  licensees 
benefit  from  this  Commission  action 
and  to  also  ensure  that  the  transfer  or 
assignment  is  in  the  public  interest. 

OMB  Control  Number:  3060-0868. 

Title:  Construction  of  Grandfathered 
Multilateration  Locating  Monitoring 
Service  (LMS)  Sites. 

Form  Number:  N/A. 

Type  of  Review:  Extension  to  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  10. 

Estimated  Time  per  Response:  1  hour. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  10  hours. 

Total  Annual  Costs:  $0. 

Needs  and  Uses:  The  information 
collected  will  be  used  by  the 
Commission  to  provide  due  diligence 
and  valuation  data  needed  by  potential 
bidders  in  the  upcoming  LMS  auction. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-1599  Filed  1-22-99;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Hearing 

January  20, 1999. 

AGENCY:  Federal  Communications 

Commission 

SUNSHINE  ACT  HEARING:  Notice  of  the 

First  Hearing  In  A  Proposed  Series  of 

Hearings  about  Telephone  Service  For 

Indians  On  Reservations  and  Request 

For  Comment  From  the  General  Public 

About  Issues  Relevant  To  That  Subject. 

TIME  AND  DATE:  8:00  a.m.  to  12:30  p.m  on 

January  29.  1999. 

PLACE:  The  Indian  Pueblo  Cultural 

Center,  2401  12th  Street,  N.W., 

Albuquerque,  New  Mexico. 

STATUS:  Chairman  William  Kennard  and 

Commissioner  Gloria  Tristani  of  the 

FCC  will  hold  a  hearing  in  which 

representatives  of  Indian  Tribes  and 

Pueblos,  officials  of  the  state  of  New 
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Mexico,  and  executives  from 
telecommunications  service  providers 
vdll  testify  and  present  other  evidence 
concerning  the  level  of  telephone 
service  available  to  Indians  on 
reservations.  The  hearing  will  be  open 
to  the  general  public.  The  Commission 
requests  that  all  interested  parties 
submit  comment  on  all  testimony  and 
evidence  received  in  the  hearing,  and  on 
all  issues  arising  therein  and  relevant 
thereto,  including,  but  not  exclusively, 
the  cost  of  telephone  service  to  remote, 
low-population  areas,  the  extent  and 
quality  of  telephone  service  on 
reservations,  and  governmental 
jurisdiction  and  sovereignty  issues.  The 
Commission  requests  submission  of 
written  comment  on  all  such  issues  on 
or  before  March  31, 1999.  See  BO 
Docket  No.  99-11. 
MATTERS  TO  BE  CONSIDERED.  In 
comparison  to  other  Americans,  Indians 
on  reservations  have  less  access  even  to 
basic  telephone  service.  The  lack  of 
telephone  service  limits  the 
opportvmities  available  to  Indians  on 
reservations.  In  particular,  their  access 
to  medical  care  in  emergencies  is 
limited;  they  cannot  reach  prospective 
employers  quickly  and  easily;  and  they 
caimot  take  advantage  of  commercial, 
educational,  and  other  information 
available  on  the  Internet.  The  FCC  seeks 
to  examine  the  causes  for  the  low  level 
of  service  and  to  determine  what  actions 
it  might  take  to  improve  access  to 
telephone  service  on  Indian 
reservations. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Jensen,  at  (202)  418-0990,  e-mail 
ejensen@fcc.gov,  of  the  Office  of 
Communications  Business 
Opportunities,  and  Bill  Kehoe,  at  (202) 
418-7122,  e-mail  bkehoe@fcc.gov,  in  the 
Common  Carrier  Bureau. 
Federal  Communications  Commission. 
Eric  Jensen, 

Deputy  Director,  Office  of  Communications 
Business  Opportunities. 
(FR  Doc.  99-1704  Filed  1-21-99;  11:38  am] 

BILLING  CODE  6712-01-P 


FEDERAL  HOUSING  FINANCE  BOARD 
Sunshine  Act  Meeting 

Announcing  an  Open  Meeting  of  the 
Board 

TIME  AND  DATE:  1:00  P.M.,  Wednesday, 
January  27,  1999. 

PLACE:  Board  Room.  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street,  N.W.,  Washington,  D.C.  20006. 
STATUS  The  entire  meeting  will  be  open 
to  the  public. 


MATTERS  TO  BE  CONSIDERED  DURING 
PORTIONS  OPEN  TO  THE  PUBLIC:  . 

•  Report:  FHLBank's  Investments  and 
Mission  Character  of  FHLBanks  Balance 
Sheets. 

•  Proposed  Rule:  Allocation  of  Joint 
and  Several  Liability  on  Consolidated 
Obligations. 

•  Expansion  of  the  Affordable  Multi- 
Family  Participation  Program  of  the 
Federal  Home  Loan  Bank  of  Atlanta. 

•  Final  Rule:  Revisions  to  the 
Freedom  of  Information  Act  Regulation. 

•  Resolution  Appointing  FHLBank 
Directors. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker,  Secretary  to  the  Board, 
(202) 408-2837. 

William  W.  GinriMsrg, 

Managing  Director. 

[FR  Doc.  99-1690  Filed  1-21-99;  11:45  am) 

BILUNQ  CODE  672S-01-M 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  PfX>posed  Collection; 
Comment  Request 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System 
SUMMARY:  Background.  On  June  15, 
1984,  the  Office  of  Management  and 
Budget  (OMB)  delegated  to  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  its  approval  authority 
under  the  Paperwork  Reduction  Act,  as 
per  5  CFR  1320.16,  to  approve  of  and 
assign  OMB  control  numbers  to 
collection  of  information  requests  and 
requirements  conducted  or  sponsored 
by  the  Board  under  conditions  set  forth 
in  5  CFR  1320  Appendix  A.l.  Board- 
approved  collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
OMB  83-Is  and  supporting  statements 
and  approved  collection  of  information 
instruments  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995,  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Request  for  comment  on  information 
collection  proposal(s). 

The  following  information  collection, 
which  is  being  handled  under  this 
delegated  authority,  has  received  initial 
Board  approval  and  is  hereby  published 
for  comment.  At  the  end  of  the  comment 
period,  the  proposed  information 
collection,  along  with  an  emalysis  of 


comments  and  recommendations 
received,  will  be  submitted  to  the  Board 
for  final  approval  under  OMB  delegated 
authority.  Comments  are  invited  on  the 
following: 

a.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions;  including  whether  the 
information  has  practical  utility; 

b.  The  accuracy  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
proposed  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

d.  Ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Comments  must  be  submitted  on 
or  before  March  26,  1999. 
ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  control  number  or 
agency  form  number,  should  be 
addressed  to  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  N.W.,  Washington,  DC  20551.  or 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.14  of  the 
Board's  Rules  Regarding  Availability  of 
Information,  12  CFR  261.14(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Alexander  T.  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  83-1),  supporting 
statement,  and  other  documents  that 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 
from  the  agency  clearance  officer,  whose 
name  appears  below. 

Mary  M.  McLaughlin.  Chief.  Financial 
Reports  Section  (202-452-3829), 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington,  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Diane  Jenkins 
(202-452-3544),  Board  of  Governors  of 
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the  Federal  Reserve  System, 
Washington,  00  20551. 

Proposal  to  approve  under  ONfB 
delegated  autho^ty  the  extension  for 
three  years,  without  revision,  of  the 
following  report: 
1 .  Report  title:  Recordkeeping 
Requirements  Associated  with  the  Real 
Estate  Lending  Standards  Regulation 

Agency  form  if  umber.  FR  H-5 

OMB  control  number.  7100-0261 

Frequency. 

Aggregate  repbrt:  Quarterly 

Poucy  Statement:  on  occasion 

Reporters:  State  Member  Banks 

Annual  reporvng  hours:  20,100  hours 

Estimated  average  hours  per  response: 

Aggregate  rep«)rt:  5  hours 

Pcuicy  statement:  20  hours 

Number  of  respondents: 

Aggregate  report:  989 

P^cy  Statement:  16 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1828(o)).  Since  the  Federal 
Reserve  does  not  collect  this 
information,  conifidentiality  under  the 
Freedom  of  Information  Act  (FOIA)  is 
generally  not  an  issue. 

Abstract:  This  information  collection 
is  a  recordkeepiiig  requirement 
contained  in  the  Board's  Regulation  H 
(12  CFR  208.51)  ^lat  implements  section 
304  of  the  Federtl  Deposit  Insurance 
Corporation  Imptovement  Act  of  1991 
(FDICIA).  It  requires  state  member  banks 
to  adopt  and  maintain  a  written  real 
estate  lending  paUcy.  Also,  banks  must 
identify  their  loaps  in  excess  of  the 
supervisory  loanj-to-value  limits  and 
report  (at  least  qi|iarterly)  the  aggregate 
amount  of  the  lofcns  to  the  bank's  board 
of  directors. 

Regulatory  Fl^ibility  Act  Analysis: 
Pursuant  to  sectibn  605(b)  of  the 
Regution  Flexibility  Act  (RFA)  (5  U.S.C. 
605(b))  the  Federal  Reserve  hereby 
certifies  that  thisj  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  nuitjber  of  small  entities. 

Board  of  Govern)  irs  of  the  Federal  Reserve 
System,  January  19, 1999. 
Jennifier  J.  Johnson , 
Secretary  of  the  Bo(  \rd. 
(FR  Doc.  99-1550  Filed  1-22-99;  8:45  am] 
MLUNQ  C00€  «21(M>1  -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  th«  Federal  Advisory 
Committee  Act,  tne  Department  of 
Health  and  Hum^n  Services  announces 
the  following  ad\lisory  committee 
meeting: 


Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS),  Subcommittee  on 
Privacy  and  Confidentiality. 

Time  and  Date:  1:00  p.m. -4:00  p.m., 
February  2, 1999. 

Place:  Room  405A.  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue,  SW, 
Washington,  D.C.  20201. 

Stotus;  Open. 

Purpose:  At  this  meeting  the  Subcommittee 
will  hear  updates  from  staff  on  projects 
involving  Medicaid  managed  care  data  and 
the  health  data  needs  of  the  U.S.  insular 
areas;  engage  in  a  group  discussion  on  issues 
relating  to  the  collection  of  socio-economic 
status  data  and  implications  for  analysis; 
discuss  the  work  plan  for  the  Quality  Work 
Group;  and  attend  to  other  business  as 
required. 

Notice:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  building  by  non-government 
employees.  Thus,  persons  without  a 
government  identification  card  will  need  to 
have  the  guard  call  for  an  escort  to  the 
meeting. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  meetings  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  Horlick,  M.S.W.,  J.D.,  Lead  Staff  Person 
for  the  NCVHS  Subcommittee  on  Privacy  and 
Confidentiality,  Office  of  Research  and 
Demonstrations,  Health  Care  Financing 
Administration.  MS-C4-13-01,  7500 
Security  Boulevard,  Baltimore,  Maryland 
21244-1850.  telephone  (410)-786-6620;  or 
Marjorie  S.  Greenberg,  Executive  Secretary, 
NCVHS,  NCHS,  CDC.  Room  1100, 
Presidential  Building.  6525  Belcrest  Road, 
Hyattsville,  Maryland  20782.  telephone  (301) 
436-7050.  Information  also  is  available  on 
the  NBCVHS  home  page  of  the  HHS  website: 
http://aspe.os.dhhs.gov/ncvhs,  where  an 
agenda  for  the  meeting  will  be  posted  when 
available. 

Dated:  January  19,  1999. 

James  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation. 

[FR  Doc.  99-1525  Filed  1-22-99;  8:45  am) 
BILUNO  CODE  41S1-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS),  Subcommittee  on 
Standards  and  Security,  Workgroup  on 
Computer-based  Patient  Records. 

Time  and  Date:  4:00  p.m.  to  6:30  p.m., 
February  2, 1999. 


Place:  Room  705A,  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue,  SW. 
Washington,  DC.  20201. 

Status:  Open. 

Purpose:  At  this  meeting  the  Work  Group 
will  continue  to  develop  its  work  plan;  plan 
for  hearings  on  computerized  medical 
records  in  March  and  April,  and  attend  to 
other  business  as  required. 

Notice:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  building  by  non-government 
employees.  Thus,  persons  without  a 
government  identification  card  will  need  to 
have  the  guard  call  for  an  escort  to  the 
meeting. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  meetings  and  a  roster  of 
committee  members  may  be  obtained  from  J. 
Michael  Fitzmaurice,  Ph.D.,  Agency  for 
Health  Care  Policy  and  Research,  2101  East 
Jefferson  Street,  #602,  Rockville,  MD  20852. 
phone:  301-594-1483.  xl052;  or  Marjorie  S. 
Greenberg.  Executive  Secretary.  NCVHS. 
NCHS,  CDC.  Room  1100.  Presidential 
Building.  6525  Belcrest  Road.  Hyattsville, 
Maryland  20782,  telephone  (301)  436-7050. 
Information  also  is  available  on  the  NCVHS 
home  page  of  the  HHS  website:  http:// 
aspe.os.dhhs.gov/ncvhs,  where  an  agenda  for 
the  meeting  will  be  posted  when  available. 

Dated:  January  19, 1999. 
James  Scanlon, 

Director,  Division  of  Data  Policy.  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation. 

(FR  Doc.  99-1526  Filed  1-22-99;  8:45  am) 
BILUNG  CODE  4151-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Healtti 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS),  Subcommittee  on 
Populations. 

Time  and  Date:  1:00  p.m.-4:00  p.m., 
February  2. 1999. 

Place:  Room  405A,  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue.  SW, 
Washington.  D.C.  20201. 

Status:  Open. 

Purpose:  At  this  meeting  the  Subcommittee 
will  hear  updates  from  staff  on  projects 
involving  Medicaid  managed  care  data  and 
the  health  data  needs  of  the  U.S.  insular 
areas;  engage  in  a  group  discussion  on  issues 
relating  to  the  collection  on  socio-economic 
status  data  and  implications  for  analysis; 
discuss  the  work  plan  for  the  Quality  Work 
Group;  and  attend  to  other  business  as 
required. 

Notice:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
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procedures  for  entrance  to  the  Hubert  H. 
Humphrey  building  by  non-government 
employees.  Thus,  persons  without  a 
government  identification  card  will  need  to 
have  the  guard  call  for  an  escort  to  the 
meeting. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  meetings  and  a  roster  of 
committee  members  may  be  obtained  from 
Carolyn  Rimes,  Lead  Staff  Person  for  the 
NCVHS  Subcommittee  on  Special 
Populations,  Office  of  Research  and 
Demonstrations,  Health  Care  Financing 
Administration,  MS-C4-13-01,  7500 
Security  Boulevard.  Baltimore,  Maryland 
21244-1850,  telephone  (410)-786-6620;  or 
Mai^orie  S.  Greenberg,  Executive  Secretary. 
NCVHS,  NCHS.  CDC,  Room  UOO. 
Presidential  Building,  6525  Belcrest  Road, 
Hyattsville,  Maryland 20782.  telephone  (301) 
436-7050.  Information  also  is  available  on 
the  NCVHS  home  page  of  the  HHS  website: 
http://aspe.os.dhhs.gov/ncvhs,  where  an 
agenda  for  the  meeting  will  be  posted  when 
available. 

Dated:  January  19, 1999. 
James  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation. 

|FR  Doc.  99-1527  Filed  1-22-99;  8:45  am] 
BILUNO  CODE  41S1-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99F-0052] 

Bayer  Corp.;  Filing  of  Food  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Bayer  Corp.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  completely  hydrolyzed 
tetrapolymer  of  divinyl  benzene,  ethyl 
vinyl  benzene,  acrylonitrile,  and  1,7- 
octadiene  for  use  in  treating  aqueous 
sugar  solutions  and  beverage  water. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paulette  M.  Gaynor,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215).  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204, 
202-418-3079. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAR  9A4640)  has  been  filed  by 
Bayer  Corp.,  c/o  ENVIRON  Corp.,  4350 
North  Fairfax  Dr..  suite  300.  Arlington, 


VA  22203.  The  petition  proposes  to 
eunend  the  food  additive  regulations  in 
§  173.25  Ion-exchange  resins  (21  CFR 
173.25)  to  provide  for  the  safe  use  of 
completely  hydrolyzed  tetrapolymer  of 
divinyl  benzene,  ethyl  vinyl  benzene, 
acrylonitrile,  and  1,7-octadiene  for  use 
in  treating  aqueous  sugar  solutions  and 
beverage  water. 

The  agency  has  determined  under  21 
CFR  25.32(j)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  December  28, 1998. 
Laui«  M.  Taraatiao, 
Acting  Director,  Office  ofPremarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 
IFR  Doc.  99-1523  Filed  1-22-99;  8:45  ami 

BH.UNQ  CODE  «16ft-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administratioii 

FDA  In  Vitro  Diagnostic  Products; 
Public  Workshop 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


The  Food  and  Drug  Administration 
(FDA),  Los  Angeles  District  Office,  in 
cooperation  with  the  Orange  County 
Regulatory  Affairs  Discussion  Group 
(OCRA)  is  announcing  the  following 
public  workshop:  FDA  In  Vitro 
Diagnostic  (IVD)  Products.  The 
workshop  will  address  issues  related  to 
the  manufacture  of  IVD  products  by 
Southern  California  and  Arizona  IVD 
manufacturers. 

Dafe  and  Time:  The  workshop  will  be 
held  on  Tuesday.  February  2,  1999,  8:15 
a.m.  to  5:30  p.m. 

Location:  The  workshop  will  be  held 
at  the  Food  and  Drug  Administration, 
Los  Angeles  District  Office,  19900 
MacArthur  Blvd.,  suite  300,  Irvine,  CA 
92612. 

Contact:  Michael  O.  Stokke, 
Supervisory  Consumer  Safety  Officer, 
Food  and  Drug  Administration,  19900 
MacArthur  Blvd.,  suite  300,  Irvine,  CA 
92612,  949-798-7790,  FAX  949-798- 
7771,  e-mail  "mstokke@ora.fda.gov".  or 
Ken  Michael.  OCRA  Programs  Chair. 
619-487-5676.  FAX  619--185-0829. 

Registration:  Send  registration 
information  (including  name,  title,  firm 
name,  address,  telephone,  fax  number, 
and  fee)  to  OCRA,  FDA  IVD  Products 


Workshop.  5405  Alton  Pkwry..  suite  5A- 
624.  Irvine.  CA  92604.  by  Monday, 
January  25,  1999.  There  is  a  $100 
registration  fee  payable  to  OCRA 
(address  above)  for  the  workshop.  The 
fee  will  cover  actual  expenses  including 
refreshments,  materials,  and  speaker 
expenses.  The  workshop  will  continue 
through  lunch,  which  will  be  provided. 
Due  to  space  limitations,  attendance  is 
limited  to  200  persons,  and  only  1 
person  per  organization  may  attend.  If 
space  is -still  available,  additional 
persons  from  the  same  organization  may 
be  admitted. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact 
Michael  O.  Stokke  at  least  7  days  in 
advance. 

Dated:  January  15. 1999. 
WiHias  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordinatioa. 

[FR  Doc.  99-1522  Filed  1-22-99;  8:45  am) 
BILUNG  COOE  4160-<n-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  February  1999. 

Name:  National  Advisory  Council  on 
Migrant  Health. 

Date  and  Time:  February  19.  1999;  9:00 
a.m.-5:00  p.m,  February  20, 1999;  9:00  a.m.- 
5:00  p.m. 

Place:  St.  James  Hotel.  950  24th  Street. 
NW,  Washington,  DC  20037.  Phone:  (202) 
457-0500,  FAX:  (202)  466-6984. 

The  meeting  is  opwn  to  the  public. 

Agenda:  This  will  be  a  meeting  of  the 
Council.  The  agenda  includes  an  overview  of 
general  Council  business  activities  and 
priorities.  Topics  of  discussion  will  include 
the  State  Children's  Health  Insurance 
Program,  Worker  Protection  Standards,  the 
collaboration  possibilities  with  other  migrant 
health  advocates  organizations,  and  the  1999 
NACMH  Recommendations.  In  addition,  the 
Council  will  be  reviewing  nominations  for 
Council  membership  for  terms  beginning  in 
November  1999. 

Anyone  requiring  information  regarding 
the  subject  Council  should  contact  Susan 
Hagler,  Migrant  Health  Program,  staff  support 
to  the  National  Advisory  Council  on  Migrant 
Health,  Bureau  of  Primary  Health  Care, 
Health  Resources  and  Services 
Administration,  4350  East  West-Highway. 
Bethesda.  Maryland  20814,  telephone  301/ 
594-4302. 
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Agenda  items  ire  subject  to  change  as 
priorities  dictate. 

Dated;  January  19.  1999. 
|ane  M.  Harrison , 

Director.  Divisior, 
Coordination 
[FRDoc.  99-1 56« 


of  Policy  Review  and 


Filed  1-22-99;  8:45  am) 


BiLUNO  CODE  4K0-IS-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 


with  section  10(a)(2)  of 
jisory  Committee  Act 

announcement  is 
jwing  National 
leduled  to  meet 
of  February  1999. 

I  Advisory  Committee  on 


In  accordance 
the  Federal  Adu 
(Pub.  L.  92-463| 
made  of  the  foil 
Advisory  body  i 
during  the  mont 

Name:  National 
Rural  Health. 

Date  and  rime^February  7, 1999;  6:30 
p.m.,  February  8-B.  1999;  8:30  a.m.-5:00 
p.m..  February  loj  1999;  8:30  a.m.-ll:30  a.m. 

Place:  The  Lathpm  Hotel.  Georgetown,  300 
M  Street.  NW.  Washington,  EX:  20007,  Phone: 
(202)  726-5000,  FAX:  (202)  342-1800. 

Agenda:  The  plenary  session  on  Monday 
morning  February  8,  at  8:30  a.m.,  will 
include  welcoming  remarks  from  the  HRSA 
Administrator  aniTpresentations  on  Medicare 
wage  index.  After  lunch  there  will  be  a 
presentation  on  tqe  rural  public  health 
infrastructure  project.  Late  afternoon  the 
Committee  will  b^gin  formulating 
recommendationsi 

Tuesday's  meeting  will  begin  with 
regulatory  and  legislative  updates,  followed 
by  Rural  Research  Center  and  Rural  Hospital 
Flexibility  program  updates.  After  lunch,  a 
presentation  on  n  ral  health  care  and  quality 
will  be  followed  h  y  remarks  from  the  Director 


Facility  Directors  . 
ainicai  Start  .... 


Total 


Written  comnlents 
recommendatioi  is 
proposed  infomation 
be  sent  within  3b 
Daniel  Chenok, 
Housing  Branch 
and  Budget,  Neiir 
Building,  Room 
20503. 


of  the  Office  of  Rural  Health  Policy.  Late 
afternoon  the  Committee  will  continue 
discussion  on  recommendations. 

The  final  plenary  session  will  be  convened 
on  Wednesday,  February  10,  at  8:30  a.m. 
During  this  session  the  Committee  will 
conclude  discussions  on  recommendations 
and  discuss  the  next  meeting's  agenda  and 
future  meeting  dates  and  places.  The  meeting 
will  be  adjourned  at  11:30  a.m. 

Anyone  requiring  information  regarding 
the  subject  Committee  should  contact  Wayne 
W.  Myers,  M.D.,  Executive  Secretary, 
National  Advisory  Committee  on  Rural 
Health,  Health  Resources  and  Services 
Administration,  Room  9-05,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville,  MD 
20857.  telephone  (301)  443-0835;  FAX  (301) 
443-2803. 

Persons  interested  in  attending  any  portion 
of  the  meeting  should  contact  Sandi  Lyles  or 
Lilly  Smetana,  Office  of  Rural  Health  Policy, 
(301)  443-0835. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  January  19, 1999. 

Jane  M.  Harrison, 

Director.  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  99-1569  Filed  1-22-99;  8:45  am] 

BILUNG  CODE  4160-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  hst  of 
information  collection  requests  under 


OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Survey  of  Substance  Abuse  Treatment 
Providers  as  Information  Customers 

New — Clinicians  in  the  field  of 
substance  abuse  treatment  are 
increasingly  turning  to  information 
products  and  services  in  managing  the 
care  of  their  patients,  accessing  new 
knowledge  about  treatment,  and 
organizing  their  management  systems. 
This  study  will  help  SAMHSA 's  Center 
for  Substance  Abuse  Treatment  (CSAT) 
to  be  better  able  to  synthesize  and 
disseminate  knowledge  by  providing  a 
representative  assessment  of  the 
information  products  and  services  that 
currently  exist  in  the  substance  abuse 
treatment  industry. 

Program  directors  and  clinicians  will 
be  surveyed  in  a  brief  telephone 
interview  asking  about  their  perceptions 
of  information  products  and  services 
that  are  currently  being  used,  and  their 
perceived  need  or  interest  in  such  new 
or  improved  products  being  developed 
and  made  available.  The  instrument  that 
will  be  used  to  survey  the  providers  and 
clinical  staff  will  include  a  series  of 
questions  around  a  taxonomy  and  list  of 
information  products  and  services  that 
are  or  might  be  used  in  the  substance 
abuse  treatment  provider  industry.  A 
nationally  representative  target  sample 
of  275  facilities  will  be  drawn,  and 
interviews  will  be  completed  with 
program  facility  directors  and  clinical 
staff.  The  estimated  annualized  burden 
for  a  one-year  data  collection  period  is 
summarized  below. 


Numtier  of 
resporxlents 


206 
350 


Numtjer  of 
responses/ 
resporxjent 


Average 

txjrden/ 

response  (hr.) 


.33 
.25 


Total  burden 
hours 


68 
88 


156 


and 
concerning  the 

collection  should 

days  of  this  notice  to: 

4uman  Resources  and 

Office  of  Management 

Executive  Office 

10235,  Washington,  DC 


Dated:  January  14, 1999. 
Richard  Kopanda, 
Executive  Officer.  SAMHSA. 
[FR  Doc.  99-1548  Filed  1-22-99;  8:45  am) 
BILUNG  CODE  4162-2(M> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Supplemental  Grant  Award  to  the 
Research  Triangle  Institute  in  North 
Carolina 

AGENCY:  Center  for  Mental  Health 
Services  (CMHS),  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA).  DHHS. 
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ACTION:  Planned  supplemental  grant 
award  to  the  Cooperative  Agreement  for 
an  HIV/AIDS  Hi^-Risk  Behavior 
Prevention/Intervention  Model  for 
Young  Adults/ Adolescents  and  Women 
Coordinating  Center. 

SUMMARY:  This  notice  is  to  provide 
information  to  the  public  concerning  a 
planned  supplemental  award  by  CMHS/ 
SAMHSA  to  an  existing  grant  to  the 
Research  Triangle  Institute  (RTI).  This 
award  will  provide  additional  support 
for  the  HIV/ AIDS  High-Risk 
Coordinating  Center  in  order  to  assist 
seven  existing  study  sites  to  increase  the 
number  of  eligible  individuals  who  can 
participate  in  the  intervention  studies 
under  way  at  each  site,  and  to  provide 
each  study  site  with  the  capacity  to 
include  the  use  of  biological  markers  as 
an  outcome  measure  in  the  study 
protocol  as  part  of  the  model  protocol, 
and  to  centrally  coordinate  data 
collection  and  analysis  of  these 
measures.  Upon  receipt  of  a  satisfactory 
application  diat  is  recommended  for 
approval  by  an  Initial  Review  Group 
and  the  CMHS  National  Advisory 
Council,  up  to  $750,000  in  Federal 
funds  may  be  awarded  to  this 
organization  each  year  over  the 
remaining  project  period  of  the  existing 
HIV/ AIDS  High  Risk  Coordinating 
Center  grant  which  is  scheduled  to  end 
on  August  31,  2001. 

This  is  not  a  formal  request  for 
applications.  Grant  funds  may  only  be 
provided  to  the  organization  named 
above. 

Authority/ Justification:  This  grant 
will  be  made  imder  the  authority  of 
Section  520A  of  the  PubUc  Health 
Service  Act,  as  amended  (42  U.S.C. 
290bb-32). 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  for  this 
program  is  93.125.  The  purpose  of  the 
HIV/ AIDS  high-Risk  Program  is  to 
develop  and  test,  through  a  series  of 
pilot  studies,  a  single  model  for  a  brief/ 
short-term  prevention/intervention 
protocol,  based  on  what  is  ciurently 
knovra,  to  encourage  and  enable 
adolescents/women  who  engage  in  high- 
risk  behaviors  associated  with  HIV/ 
AIDS  transmission  to  change  these 
behaviors.  In  FY  1997,  the  Research 
Triangle  Institute  (RTI)  competed 
successfully  to  be  the  coordinating 
center  to  assist  the  study  sites  in 
developing/implementing  a  single 
model  for  a  brief/short-term  prevention/ 
intervention  protocol,  using  state-of-the- 
art  methodology.  However,  CMHS 
subsequently  determined  that  the 
development/implementation  of  a  state- 
of-the-art  intervention  model  will 
require  additional  participants  at  the 


individual  sites  and  the  use  of  biological 
markers  as  outcome  measures.  The 
purpose  of  this  supplemental  award  is 
to  fund  the  additional  coordination, 
personnel,  data  collection  and  data 
management  for  the  increased  sample 
and  the  inclusion  of  biological  markers 
as  an  outcome  measure.  RTI  will  build 
upon  the  expertise  gained  by  the 
coordinating  center  during  the  first  two 
years  of  the  study,  to  develop  and 
implement  these  additionally  aspects  of 
the  program.  The  supplemental  work  is 
inextricably  linked  to  the  current 
activities  that  RTI  is  already  performing 
for  the  AIDS  High-Risk  Program. 
For  the  above  reasons,  only  an 
application  from  the  Research  Triangle 
Institute  will  be  considered  for  this 
program. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  J.  Silver,  Ph.D.,  Director  of  HIV/ 
AIDS  Prevention/Education  Program, 
Office  of  the  Associate  Director  for 
Medical  Affairs,  CMHS.  SAMHSA,  5600 
Fishers  Lane,  Room  15-81,  Rockville, 
MD  20857;  (301)  443-7817. 

Dated:  January  18,  1999. 
Richard  Kopanda, 
Executive  Officer,  SAMHSA. 
(FR  Doc.  99-1524  Filed  1-22-99;  8:45  am) 
BiLUNO  CODE  4ie2-ao-u 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-01 0-07-1 020-00-241  A] 

Northwest  Colorado  Resource 
Advisory  Council  Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  next  meeting  of  the 
Northwest  Colorado  Resource  Advisory 
Council  will  be  held  on  Wednesday, 
February  24.  1999.  at  the  Upper 
Colorado  Environmental  Plant  Center  in 
Meeker.  Colorado. 

DATE:  Wednesday.  February  24. 1999. 
ADDRESSES:  Forfurther  information, 
contact  David  Atkins.  Bureau  of  Land 
Management  (BLM).  Grand  Junction 
District  Office.  2815  H  Road.  Grand 
Junction.  Colorado  81506;  Telephone 
(970) 244-3074. 

SUPPLEMENTARY  INFORMATION:  The 
Northwest  Resource  Advisory  Council 
will  meet  on  February  24,  1999,  at  the 
Upper  Colorado  Environmental  Plant 
Center.  5538  County  Road  4.  Meeker. 
Colorado.  The  meeting  will  start  at  9 
a.m.  and  include  discussions  of  the  fire 
program  and  the  proposed  statewide 
recreation  guidelines. 


The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  at  the  meetings  or  submit 
written  statements  following  the 
meeting.  Per-person  time  limits  for  oral 
statements  may  be  set  to  allow  all 
interested  persons  an  opportunity  to 
speak. 

Summary  minutes  of  council 
meetings  are  maintained  in  both  the 
Grand  Junction  and  Craig  District 
Offices.  They  are  available  for  public 
inspection  and  reproduction  during 
regular  business  hours  within  thirty  (30) 
days  following  the  meeting. 

Dated:  January  15, 1999. 
Mark  T.  Morae, 

District  Manager,  Craig  and  Grand  Junction 
Districts. 
(FR  Doc.  99-1546  Filed  1-22-99;  8:45  am| 

BH.LJNO  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-030-1 430-05;  N-«3021  and  N-63022] 

Notice  of  Realty  Action:  Lease/ 
Conveyance  for  Recreation  and  Public 
Purposes 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Recreation  and  public  purpose 
lease/conveyance. 

SUMMARY:  The  follovdng  described 
public  land  in  Las  Vegas,  Clark  Coimty, 
Nevada  has  been  examined  and  found 
suitable  for  lease/conveyance  for 
recreational  or  public  purposes  under 
the  provisions  of  the  Recreation  and 
Public  Piuposes  Act,  as  amended  (43 
U.S.C.  869  et  seq.).  The  City  of  Las 
Vegas  proposes  to  use  the  land  for  a  Fire 
Station  and  Public  Park. 

Mount  Diablo  Meridian,  Nevada 

Fire  Station 

T.  19S.  R.  60E. 
Sec.  21  NE'/i  NE'/t  SEV2  NE'/.  2.5  acres 

Park  Site 

T.  19S.  R.  60E. 

Sec.  21  NWV«  SEV4  NEV«.  W'/i  NE'A  SEV4 
NEV«,  SEV4  NE'A  SEV4  NEV4  17.5  acres. 

Containing  20  acres,  more  or  less. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/conveyance 
is  consistent  with  current  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest.  The  lease/patent, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  applicable  regulations 
of  the  Secretary  of  the  'nterior,  and  will 
contain  the  following  reservations  to  the 
United  States: 
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1 .  A  right-of-\  ray  thereon  for  ditches 
or  canals  constricted  by  the  authority  of 
the  United  State  s.  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospecl  for,  mine  and  remove 
such  deposits  hi)m  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  ithe  Interior  may 
prescribe,  and  will  be  subject  to: 

An  easement  SO  feet  in  width  along 
the  East  boundary,  30  feet  in  width 
along  the  West  boundary,  and  30  feet  in 
width  along  the  iNorth  boundary  in  favor 
of  the  City  of  Las  Vegas  for  roads,  public 
utiUties  and  flood  control  purposes. 
Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  L^  Vegas  Field  Office, 
4765  W.  Vegas  Drive,  Las  Vegas, 
Nevada.  I 

Upon  publicanon  of  this  notice  in  the 
Federal  Register  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  under 
the  Recreation  a|id  Pubhc  Purposes  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
material  disposal  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  o|  this  notice  in  the 
Federal  Registeil,  interested  parties  may 
submit  comments  regarding  the 
proposed  lease/aonveyance  for 
classification  of  the  lands  to  the  Field 
Manager,  Las  Vegas  Field  Office,  4765 
sas,  Nevada  89108. 
comments:  Interested 
lit  comments  involving 
Uhe  land  for  a  Fire 
Station  and  Public  Park.  Comments  on 
the  classification  are  restricted  to 
whether  the  lanq  is  physically  suited  for 
the  proposal,  whiether  the  use  will 
maximize  the  fulure  use  or  uses  of  the 
land,  whether  ths  use  is  consistent  with 
local  planning  a\  id  zoning,  or  if  the  use 
is  consistent  wit  i  State  and  Federal 
programs. 

Application  O  )mments:  Interested 
parties  may  subii  lit  comments  reg£u°ding 
the  specific  use  ]  proposed  in  the 
application  and  )lan  of  development, 
whether  the  BLN  followed  proper 
administrative  p  ocedures  in  reaching 
the  decision,  or  j  ny  other  factor  not 
directly  related  t  j  the  suitability  of  the 
land  for  a  Fire  Station  and  Public  Park. 

Any  adverse  comments  v^ll  be 
reviewed  by  the  state  Director. 

In  the  absence  iof  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 


Vegas  Dr.,  Las  Vt 

Classification  j 

parties  may  subs 

the  suitability  of 


lands  will  not  be  offered  for  lease/ 
conveyance  until  after  the  classification 
becomes  effective. 

Dated:  January  15, 1999. 
Rex  Wells. 

Assistant  Field  Office  Manager,  Division  of 
Lands,  Las  Vegas,  NV. 
(PR  Doc.  99-1591  Filed  1-22-99;  8:45  ami 
BILLING  COOE  4310-HC-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UT-040-1 430-01;  UTU-76672] 

Realty  Action;  Recreation  and  Public 
Purposes  Act  Classification;  Utah 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 
action:  Notice. 

SUMMARY:  The  following  public  land, 
located  in  Washington  County,  Utah 
near  the  community  of  St.  George,  has 
been  examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
Washington  County  under  the  provision 
of  the  Recreation  and  Public  Purposes 
Act.  As  amended  (43  U.S.C.  869  et. 
seq.y. 

Salt  Lake  Meridian,  Utah 

T.  42S..R.  14  W.. 
Sec.  4,  Lots  6,  7,  and  8, 
Sec.  9,  WVzNE'/.,  EV2NWV4.  EV2SWV4, 

SEV4SWV4SWV4,  SEV4 
Containing  512.53  acres,  more  or  less. 

SUPPLEMENTARY  INFORMATION: 
Washington  County  proposes  to  use  the 
land  to  construct,  operate  and  maintain 
a  shooting  range.  The  land  is  not  needed 
for  Federal  purposes.  Leasing  or 
conveying  title  to  the  affected  public 
land  is  consistent  with  current  BLM 
land  use  planning  and  would  be  in  the 
public  interest. 

The  lease  or  patent,  when  issued, 
would  be  subject  to  the  following  terms, 
conditions,  and  reservations: 

1 .  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  all  applicable 
regulations  of  the  Secretary  of  the 
Interior.  * 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  Those  rights  for  power  line 
purposes  granted  to  PacifiCorp  and 
UAMPS  by  right-of-ways  U-43523,  U- 
71178  and  U-72772. 

5.  Those  rights  for  natural  gas  line 
purposes  granted  to  Questar  by  right-of- 
way  U-62308. 


6.  Those  rights  for  water  line  purposes 
granted  to  St.  George  City  by  right-of-   • 
way  U-60051. 

7.  Those  rights  for  fiber  optic  line 
purposes  granted  to  U.S.  West 
Communications  by  right-of-way  U- 
72755. 

8.  Those  rights  for  highway  purposes 
granted  to  Utah  Department  of 
Transportation  by  right-of-way 
U094803. 

Detailed  information  concerning  this 
action  is  available  at  the  office  of  the 
Bureau  of  Land  Management,  St.  George 
Field  Office,  345  E.  Riverside  Drive,  St. 
George,  Utah  84790.  Upon  publication 
of  this  notice  in  the  Federal  Register, 
the  land  will  be  segregated  from  all 
other  forms  of  appropriation  under  the 
public  land  laws,  including  the  general 
mining  laws,  except  for  leasing  or 
conveyance  under  the  Recreation  and 
Public  Purposes  Act  and  leasing  under 
the  mineral  leasing  laws.  For  a  period  of 
45  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
interested  persons  may  submit 
comments  regarding  the  proposed 
classification,  leasing  or  conveyance  of 
the  land  to  the  Field  Office  Manager,  St. 
George  Field  Office. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  lands  for  a  shooting  range  facility. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  County's  application, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  shooting  range  purposes. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  ft"om  the  date  of  publication  of  this 
notice. 

Dated:  January  8, 1999. 
James  D.  Crisp, 
Field  Office  Manager. 
[PR  Doc.  99-1596  Piled  1-22-99;  8:45  ami 
BILLINO  CODE  431&-0O-P 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf,  Eastern  Quif 
of  Mexico,  Oil  and  Gas  Lease  Sale  181 

agency:  Minerals  Management  Service 
(MMS),  Interior. 

action:  Call  for  Interest  and  Information 
(Call)  and  Notice  of  Intent  (NOI)  to 
Prepare  an  Environmental  Impact 
Statement  (EIS). 


Call  for  Interest  and  Information 

The  MMS  is  issuing  this  Call  pursuant 
to  the  Outer  Continental  Shelf  (OCS) 
Lands  Act  as  amended  (43  U.S.C.  1331- 
1356,  (1994)).  and  the  regulations  issued 
thereunder  (30  CFR  Part  256). 

Purpose  of  Call 

The  purpose  of  this  Call  is  to  ask  for 
an  indication  of  interest  by  potential 
bidders  and  to  gather  information  from 
all  potentially  affected  parties  about 
possible  oil  and  gas  leasing,  exploration, 
development,  and  production  in  the 
area  available  for  leasing  consideration 
for  Sale  181  in  the  Eastern  Gulf  of 


Mexico  (EGOM).  This  Call  is  not  a 
preliminary  decision  to  lease  in  the  Sale 
181  area.  It  is  the  initial  information- 
gathering  step  in  a  3-year  prelease 
decisionmaking  process.  The  area 
available  for  leasing  consideration  in 
Sale  181  and  the  tentative  schedule  for 
the  steps  in  the  process  leading  to  a 
final  decision  on  the  sale  are  described 
below. 

Tentative  Sale  181  Schedule 

The  following  is  a  list  of  planned 
presale  process  steps  and  related 
tentative  dates  applicable  to  proposed 
Sale  181: 


Process  step 


Call/NOI - •• 

Comments  due  on  Call/NOI - 

Area  Identification  

Draft  EIS 

Public  Hearings - 

Final  EIS 

Proposed  Notice  of  Sale  &  CZM  Consistency  Determination 

Final  Notice  of  Sale 

Bid  Opening/Reading  ~ 


Tentative  comple- 
tion date 


January  1999. 
Marcti  1999. 
June  1999 
August  2000. 
September  2000. 
June  2001 
July  2001 . 
October  2001. 
December  2001. 


Please  note  that  the  MMS  is 
considering  changing  the  proposed  Sale 
181  bid  opening/reading  from  December 

2001  to  March  2002,  and  holding  it  in 
conjunction  with  proposed  Central 
COM  Sale  182.  These  proposed  sales 
would  be  planned  and  held  as  two 
separate  sales,  but  holding  the  sales 
sequentially  on  the  same  day  in  the 
same  location  might  be  beneficial  to 
MMS  and  prospective  bidders  due  to 
the  commonality  of  potential  oil  and  gas 
plays  and  related  exploration  and 
development  issues.  All  interested 
parties  are  requested  to  consider  this 
proposed  Sale  181  schedule  change  and 
include  any  comments  on  this  matter 
along  with  the  following  specific 
requested  information. 

Description  of  Call  Area 

The  area  of  this  Call  covers  a  small 
portion  of  the  EGOM  Plarming  Area 
offshore  Alabama  and  the  Florida 
Panhandle.  It  includes  1.033  blocks 
covering  5.949  million  acres  (see 
attached  map).  This  is  the  area 
identified  as  available  for  leasing 
consideration  for  Sale  181  in  the  1997- 

2002  OCS  OIL  AND  Gas  Leasing 
Program.  During  development  of  the  5- 
Year  Program,  the  MMS  consulted  with 
the  States  of  Alabama  and  Florida  and 
was  responsive  to  their  concerns  in 
identifying  the  Sale  181  area.  The  MMS 
considers  all  of  this  area  to  have 
potential  for  the  discovery  of 
accumulations  of  hydrocarbons.  None  of 


the  EGOM  outside  the  Sale  181  area  is 
available  for  leasing  in  this  5-year 
program.  In  addition,  in  a  June  1998 
announcement,  the  President  withdrew 
from  leasing  until  2012  numerous  areas 
of  the  OCS.  including  all  of  the  EGOM 
outside  the  area  identified  as  available 
for  leasing  consideration  for  Sale  181.  A 
"Call  for  Information  Map"  depicting 
the  Sale  181  area  on  a  block-by-block 
basis  is  available  without  charge  from 
the  MMS  Gulf  of  Mexico  Public 
Information  Unit  (see  last  paragraph  of 
this  Call). 

Currently  39  blocks  covering  224.640 
acres  are  under  lease  (this  figure  may 
change  before  the  sale  if  any  of  the 
leases  become  expired,  relinquished,  or 
terminated).  Eight  wells  have  been 
drilled  in  the  Sale  181  area.  At  this  time 
there  are  plans  to  develop  two  areas: 
Destin  Dome  Blocks  1  and  2  (four  wells 
from  two  surface  locations;  and  DeSoto 
Canyon  Blocks  133  and  177  (two  wells 
in  each  block).  Both  of  these  areas  are 
along  the  western  boundary  of  the  sale 
area  and  may  be  associated  with  well- 
developed  areas  of  the  Central  Gulf  of 
Mexico  Planning  Area. 

The  Department  of  Defense  makes  use 
of  much  of  the  EGOM,  including  the 
proposed  sale  area.  The  Navy  conducts 
various  training  missions  for  both  ships 
and  aircraft,  and  the  Air  Force  conducts 
aircraft  training  missions  as  well  as  the 
testing  of  various  weapons  from  nearby 
Eglin  Air  Force  Base  and  associated 
facilities  in  Florida.  Coordination 


between  the  Department  of  Defense  and 
the  MMS  is  ongoing  to  minimize 
conflicts. 

Instructions  to  Potential  Bidders  in 
Responding  to  Call 

Potential  bidders  are  requested  to 
indicate  interest  in  any  or  all  of  the 
acreage  within  the  boundaries  of  the 
Call  area  that  they  wish  to  have 
included  in  EGOM  OCS  Lease  Sale  181. 
Respondents  should  rank  areas  in  which 
they  express  interest  according  to 
priority  of  their  interest  (e.g.,  priority  1 
Ihighj,  2  [medium],  or  3  (low]). 
Respondents  should  be  specific  in 
indicating  blocks  by  priority;  blanket 
nominations  (such  as  nominating  the 
entire  Call  area  as  high  priority)  are  not 
useful  and  may  be  ignored  in  the  MMS 
analysis  of  industry  interest.  Also,  areas 
where  interest  has  been  indicated  but  on 
which  respondents  have  not  indicated 
priorities  will  be  considered  priority  3 
[low).  Responses  may  be  provided  in 
textual  block  listings  (by  Official 
Protraction  Diagram  designations)  or 
graphically  along  block  boundaries  on 
the  "Call  for  Information  Map"  or  on 
Official  Protraction  Diagrams  (which 
may  be  purchased  from  the  MMS  Gulf 
of  Mexico  Public  Information  Unit). 
Although  individual  indications  of 
interest  are  considered  to  be  privileged 
and  proprietary  information,  the  names 
of  persons  or  entities  indicating  interest 
or  submitting  commenls  will  be  of 
public  record. 
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Instructions  to 
Responding  to 


ill  Interested  Parties  in 


Comments  ar ;  sought  from  all 
interested  parti  js  about  particular 
environmental,  geologic,  and 
socioeconomic  ::onditions  or  conflicts, 
or  other  inform;  ition  that  might  bear 
upon  the  poten  ial  oil  and  gas  leasing, 
exploration,  development,  and 
production  acti  /ities  from  proposed 
EGOM  Sale  181.  Comments  are  also 
sought  on  possi  3le  conflicts  between 
potential  future  CXZS  oil  and  gas 
activities  that  n  ay  result  from  the 
proposed  sale  a  id  State  Coastal 
Management  Pragrams  (CMPs).  If 
possible,  these  comments  should 
identify  specific  CMP  policies  of 
concern,  the  na  ure  of  the  conflict 
foreseen,  and  stjps  that  the  MMS  could 
take  to  avoid  or  mitigate  the  potential 
conflict.  Commiints  may  either  be  in 
terms  of  broad  <  reas  or  restricted  to 
particular  block  s  of  concern.  Those 
submitting  comments  are  requested  to 
list  blocks  or  oiitline  the  subject  area  on 
the  "Call  for  Inf  srmation  Map" 
mentioned  abov  e.  Please  submit 
responses  to  this  Call  in  envelopes 
labeled  "Response  to  the  Call  for 
Interest  and  Information  for  Proposed 
Eastern  Gulf  of  1  Mexico  CXZS  Lease  Sale 
181,"  addressed  to  the  Regional 
Supervisor,  Lea  sing  and  Environment 
(MS  5400),  Gulf  of  Mexico  OCS  Region, 
1201  Elmwood  'ark  Boulevard,  New 
Orleans,  Louisijna,  70123-2394. 
Responses  to  th:  s  Call  must  be  received 
no  later  than  60  days  following 
publication  of  t&is  document  in  the 
Federal  Register. 

Use  of  Informal  on  from  Call 


Information 
this  Call  will  be 
purposes.  First, 
to  assess  indust^ 
identify  areas  o 
development.  Second 
possible  enviroiimental 
potential  use  of 
considered  in  thje 
environmenta 
the  Call  area  an( 
and  mitigating 
potential 
ensure  safe 
comments  may 
potential  conflidts  1 
and  gas  activities 


SI  ibmitted  in  response  to 
used  for  several 
responses  will  be  used 

interest  and  to 
potential  for  oil  and  gas 
comments  on 
effects  and 
:onflicts  will  be 
analysis  of 
donditions  in  and  near 

to  develop  alternatives 
lieasures  to  lessen 
enviro  imental  impacts  and 
opei  itions.  And,  third, 
>e  used  to  assess 
between  offshore  oil 
and  a  State  CMP. 


Existing  EGOM  Information 

The  MMS  routinely  assesses  the 
status  of  information  acquisition  efforts 
and  the  quality  of  the  information  base 
for  potential  decisions  on  tentatively 
scheduled  lease  sales.  An  extensive 
environmental  studies  program  has  been 
underway  in  the  Gulf  of  Mexico  since 
1973.  The  emphasis,  including 
continuing  studies,  has  been  on 
environmental  characterization  of 
biologically  sensitive  habitats,  physical 
oceanography,  ocean-circulation 
modeling,  and  ecological  effects  of  oil 
and  gas  activities.  Two  documents  are 
available  from  the  MMS  Gulf  of  Mexico 
Region  Public  Information  Unit: 

•  Listing  of  available  EGOM  Study 
Reports  (with  information  for  ordering 
copies). 

•  Technical  Summaries  from  Selected 
Environmental  Studies  of  the 
Northeastern  Gulf  of  Mexico,  MMS  96- 
0025. 1996. 

Obtaining  EGOM  Information 

The  documents  and  the  large-sized 
"Call  for  Information  Map"  mentioned 
above  are  available  from: 

Gulf  of  Mexico  Public  Information  Unit, 
Minerals  Management  Service,  1201 
Elmwood  Park  Boulevard,  New  Orleans, 
Louisiana  70123-2394,  Telephone:  (504) 
736-2519  or  (800)  200-GULF. 

In  addition,  a  wealth  of  information 
concerning  the  EGOM,  the  MMS  studies 
program,  and  the  MMS  is  available  on 
the  Internet  at:  http://www.mms.gov. 
Also,  many  documents  may  be  obtained 
through  the  MMS  24-hour  Fax-on- 
Demand  service:  (202)  219-1703. 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement — 
Purpose  of  Notice  of  Intent 

The  MMS  intends  to  prepare  an  EIS 
on  OCS  Lease  Sale  181.  This  sale  is 
tentatively  scheduled  for  2001  and  will 
cover  Federal  waters  offshore  the  States 
of  Alabama  and  Florida.  The  NOI  also 
announces  the  scoping  process  we  will 
use  for  this  EIS.  Throughout  the  scoping 
process,  you  have  the  opportunity  to 
help  us  determine  the  scope  of  the  Draft 
EIS,  the  significant  issues  to  be 
addressed,  and  alternatives  to  be 
considered. 

Our  EIS  will  evaluate  the  potential 
environmental  effects  of  leasing, 
exploration,  and  development  of  the 
blocks  identified  through  the  Area 
Identification  procedure.  Alternatives  to 
the  proposal  that  we  may  consider  are 
to  delay,  cancel,  or  modify  the  sale. 


What  is  Scoping? 

Scoping  is  an  open  and  early  process 
for  determining  the  scope  of  the  EIS  and 
for  identifying  significant  issues  related 
to  a  proposed  action.  Scoping  also 
provides  you  an  opportunity  to  identify 
additional  alternatives  to  the  proposed 
action.  As  MMS  prepares  for  public 
scoping  meetings  on  the  EIS  for  OCS 
Lease  Sale  181,  we  will  distribute 
additional  information  and  will 
advertise  details  of  the  actual  dates, 
times,  and  facilities  for  the  meetings  in 
local  media. 

The  National  Environmental  Policy 
Act  process  ends  with  MMS  preparing 
a  Final  EIS  emd  making  a  decision  on 
the  proposed  action  and  alternatives. 
There  are  many  opportunities  for  you  to 
influence  the  EIS.  You  may  provide 
comments. 

•  During  the  60-day  period  after  this 
NOI  is  published; 

•  During  public  scoping  meetings; 

•  While  we  accept  written  scoping 
comments  (We  will  consider  comments 
received  during  the  scoping  process  in 
preparing  of  the  Draft  EIS.);  and 

•  During  a  60-day  comment  period 
after  publication  of  the  Draft  EIS;  and 

•  During  public  hearings  on  the  Draft 
EIS  (We  will  address  comments 
received  during  the  public  hearing 
process  in  the  Final  EIS.). 

We  anticipate  completing  the  EIS  in 
about  two  and  one-half  years.  At  the  end 
of  this  process,  the  decisionmaker  will 
have  a  document  that  assesses  the 
impacts  of  the  lease  sale  proposal  and 
the  alternatives  to  use  in  making  an 
informed  decision. 

How  To  Submit  Comments 

Please  send  your  written  comments 
on  the  scope  of  the  EIS,  significant 
issues  to  be  addressed,  and  alternatives 
that  should  be  considered  to  the 
Regional  Supervisor,  Leasing  and 
Environment  (MS  5400),  Gulf  of  Mexico 
OCS  Region,  1201  Ehnwood  Park 
Boulevard,  New  Orleans,  Louisiana, 
70123-2394.  The  deadline  for  your 
submission  is  60  days  after  this  NOI  is 
published.  Clearly  label  your  comments, 
"Comments  on  the  NOI  to  Prepare  an 
EIS  on  the  proposed  2001  Lease  Sale  in 
the  Eastern  Gulf  of  Mexico." 

Dated:  )anuary  13,  1999. 
Cynthia  Quarterman, 

Director,  Minerals  Management  Service. 

BILLING  CODE  4310-MR-M 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  $ervice 

60  Day  Notice  of  Intention  To  Request 
Clearance  of  Collection  of  Information; 
Opportunity  for  Public  Comment 


agency:  National 
Department  of  t  le 
ACTION:  Notice  ind 
comments. 


Park  Service, 
Interior, 
request  for 


SUMMARY:  The  National  Park  Service 
(NPS)  is  proposing  in  1999  and  2000  to 
conduct  social  science  research  related 
to  (1)  advancing  the  Money  Generation 
Model,  (2)  developing  and  advancing 
social  carrying  capacity  methodologies, 
(3)  developing  and  advancing  the 
Visitor  Experience  and  Resource  (VERP) 
Protection  Framework,  (4)  developing 
and  conducting  an  NPS  national  survey 
of  the  American  Public,  and  (5) 


evaluating  the  effect  of  the  NPS  Fee 
Demonstration  Program  on  backcountry 
users  in  selected  national  parks.  Each 
research  project  will  require  a  specific 
combination  of  mail,  phone,  and/or  on- 
site  surveys  of  visitors  and/or  the 
general  public  to  identify 
characteristics,  use  patterns, 
expectations,  preferences  and 
perceptions  that  are  relevant  to  the 
individual  research  projects. 


1.  Advancing  the  Woney  Generation  Model  Survey , 

2.  Development  artd  Advancement  of  Social  Carrying  Capacity  Methodologies 

3.  Development  and  Advancement  of  the  Visitor  Experience  and  Resource  Protection  (VERP)  Framework 

4.  NPS  National  Survey  of  the  American  Public  

5.  Effect  of  NPS  Fpe  Demonstration  Program  on  Selected  National  Parks 


Total 


Estimated  number  of 


Responses        Burden  hours 


500 
500 
500 

1400 
600 


3500 


85 
170 
170 
470 
100 


995 


Under  provisi  jns  of  the  Paperwork 
Reduction  Act  of  1995  and  5  CFR  Part 
1320,  Reportingjand  Record  Keeping 
Requirements,  tie  National  Park  Service 
is  soliciting  contments  on  the  need  for 
gathering  the  information  in  the 
proposed  surveys.  The  NPS  also  is 
asking  for  comir^nts  on  the  practical 
utility  of  the  information  being 
gathered;  the  accuracy  of  the  burden 
hour  estimate;  w|ays  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  hk  collected;  and  ways  to 
minimize  the  burden  to  respondents, 
including  use  ofiautomated  information 
collection  techniques  or  other  forms  of 
information  teclinology. 

The  NPS  goalsJ  in  conducting  surveys 
associated  with  these  research  projects 
are  to  incorporate  survey  information 
into  the  develop^nent  of  state-of-the-art 
social  science  totols  to  be  used  by  NPS 
managers  (Projects  1-3).  into  the 
development  of  NPS  policies  (Project  4), 
and  into  evaluati  ng  the  impacts  of 
increased  and  ad  ditional  fees  on 
national  park  visitors. 


DATES:  Public  cotnments 
accepted  on  or  b  sfore 

Send  commen,  s 
Ph.D.,  NPS  Social 
1849  C  Street,  NfV 
DC  20240. 


will  be 
March  26, 1999. 

to:  Jean  McKendry, 
Science  Program, 
(3127)  Washington, 


FOR  FURTHER  INFORMATION  CONTACT:  Jean 
McKendry.  Voice:  202-219-8894, 
Email:  <jeanm@i^idaho.edu>. 

SUPPLEMENTARY  INFORMATION: 

Titles:  1 .  Advancing  the  Money 
Generation  Mode  1. 


2.  Development 
Social  Carrying  Cap; 


and  Advancement  of 
acity  Methodologies. 

\ 


3.  Development  and  Adv£incement  of 
the  Visitor  Experience  and  Resource 
Protection  (VERP)  Framework. 

4.  NPS  National  Survey  of  the 
American  Public. 

5.  Effect  of  Fee  Demonstration 
Program  on  Backcountry  Users  in 
Selected  National  Parks. 

Bureau  Form  Number:  None. 

OMB  Number:  To  be  requested. 

Expiration  Date:  To  be  requested. 

Type  of  Request:  Request  for  new 
clearance. 

Description  of  need:  The  National 
Park  Service  needs  information  to 
incorporate  into  the  development  of 
state-of-the-art  social  science  tools  to  be 
used  by  NPS  managers  (Projects  1-3), 
into  the  development  of  NPS  policies 
(Project  4),  and  into  evaluating  the 
impacts  of  increased  and  additional  fees 
on  national  park  visitors  (Project  5). 

Automated  data  collection:  At  the 
present  time,  there  is  no  automated  way 
to  gather  this  information,  since  it 
includes  asking  visitors  and/or  the 
general  public  to  identify 
characteristics,  use  patterns, 
expectations,  preferences  and 
perceptions  that  are  relevant  to  the 
individual  research  projects. 

Description  of  respondents:  A  sample 
of  individuals  who  visit  various  units  of 
the  National  Park  System  and 
individuals  who  do  not  visit  units  of  the 
National  Park  System. 

Estimated  average  number  of 
respondents:  500  (Money  Generation 
Model);  500  (Social  Carrying  Capacity); 
500  (VERP);  1400  (Survey  of  American 
Public);  600  (Fees  Demo  Project  and 
Backcountry  Users). 

Estimated  average  number  of 
responses:  Each  respondent  will 


respond  only  one  time,  so  the  number 
of  respondents  will  be  the  same  as  the 
number  of  respondents. 

Estimated  average  burden  hours  per 
response:  10  minutes  (Money  General 
Model);  20  minutes  (Social  Carrying 
Capacity);  20  minutes  (VERP);  20 
minutes  (Survey  of  American  Public); 
10  minutes  (Fees  Demo  Project  and 
Backcountry  Users). 

Frequency  of  Response:  1  time  per 
respondent. 

Estimated  annual  reporting  burden: 
85  hours  (Money  Generation  Model);  17 
hours  (Social  Carrying  Capacity);  170 
hours  (VERP);  470  hours  (Survey  of 
American  Public);  100  hours  (Fees 
Demo  Project  and  Backcountry  Users). 
Diane  M.  Cooke, 

Information  Collection  Clearance  Officer, 
WASO  Administrative  Program  Center, 
National  Park  Service. 

[PR  Doc  99-1540  Filed  1-22-99;  8:45  am] 

BILLING  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Cuyahoga  Valley  National  Recreation 
Area,  OH 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  boundary  revision, 
Cuyahoga  Valley  National  Recreation 
Area. 

SUMMARY:  Minor  revision  to  the 
boundaries  of  Cuyahoga  Valley  National 
Recreation  Area.  The  National  Park 
Service  has  determined  that  a  boundary 
revision  is  necessary  for  Cuyahoga 
Valley  National  Recreation  Area  as 
referred  to  in  16  U.S.C.  460ff-l(a). 
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FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent.  Cuyahoga  Valley 
National  Recreation  Area.  15610 
Vaughn  Road.  Brecksville.  Ohio  44141, 
or  by  telephone  at  440-546-5903. 
SUPPLEMENTARY  INFORMATON:  The 
Cuyahoga  Valley  National  Recreation 
Area  was  established  by  the  Act  of 
December  27.  1974  (Public  Law  93-555. 
16  U.S.C.  460fO.  This  act  as  amended, 
authorizes  the  Secretary  of  the  Interior 
to  make  minor  revisions  to  the 
boundaries  of  Cuyahoga  Valley  National 
Recreation  Area.  This  is  accomplished 
by  first  advising,  in  writing,  the  Senate 
Committee  on  Energy  and  Natural 
Resoiu-ces  and  the  House  of 
Representatives  Committee  on 
Resoiu-ces  of  the  United  States  Congress, 
and  second,  by  publishing  a  revised 
drawing  or  other  boundary  description 
in  the  Federal  Register. 

This  boundary  revision  adds  327 
acres,  more  or  less,  of  privately  owned 
land  to  the  33,000-acre  park.  This 
revision,  in  turn,  allows  for  Federal 
acquisition  of  the  property.  Such 
acquisition  is  necessary  and  critical  for 
eliminating  the  threat  of  development  of 
a  large-scale  commercial  retail  complex 
on  this  property. 

The  National  Park  Service  has 
prepared  a  map  identified  as  "Boundary 
Map,  Cuyahoga  Valley  National 
Recreation  Area,"  bearing  drawing 
number  80062  and  dated  April  21,  1998. 
This  map  generally  depicts  the  specific 
real  property  to  be  added  to  the  park 
through  this  revision.  Copies  of  this   . 
map  are  on  file  and  available  for 
inspection  at  the  following  three 
locations:  The  Department  of  the 
Interior,  National  Park  Service,  Lands 
Resources  Divisions,  1849  "C"  Street, 
Washington,  D.C.  20240;  the  Midwest 
Region  (RDO-POE/L).  1709  Jackson 
Street,  Omaha,  Nebraska  68102;  and 
Cuyahoga  Valley  National  Recreation 
Area,  at  the  address  given  above. 

Dated:  January  11, 1999. 
William  W.  Schenk. 

Regional  Director,  Midwest  Region. 
Owner:  Richfield  Properties  Company 
Cuyahoga  Valley  National  Recreation  Area 
Area:  326.68  Acres 
Date:  July  28, 1998 
Revised:  January  6.  1999 

Tract  108-05 

Parcel  I 

Situated  in  the  Township  of  Richfield  and 
Township  of  Boston.  County  of  Summit, 
State  of  Ohio,  and  known  as  being  parts  of 
Lots  1  and  5,  Tract  6,  and  Lots  4  and  5,  Tract 
5.  in  Richfield  Township,  and  Tract  7,  Boston 
Township  and  more  fully  bounded  and 
described  as  follows: 

Beginning  at  a  marked  stone  in  the  north 
line  of  said  Lot  1.  Tract  6,  said  point  being 


south  SS'Sa'Cl"  west,  a  distance  of  345.41 
feet  from  the  northeast  comer  of  said  Lot  1, 
Tract  6; 

Thence,  continuing  south  88''33'01"  west, 
along  the  northerly  line  of  said  Lot  1.  Tract 
6,  a  distance  of  1482.54  feet  to  an  iron  pin 
at  the  southeast  comer  of  lands  now  or 
formerly  in  the  name  of  F.  and  L.  Thalman, 
as  recorded  in  Volume  1324,  Page  209  of  the 
Summit  County  Record  of  Deeds; 

Thence,  north  0O''03'01"  east,  a  distance  of 
943.36  feet  to  an  iron  pin  set  in  the  southerly 
limited  access  right  of  way  line  of  the  Ohio 
Tumpike; 

Thence,  southeasterly  along  the  southerly 
limited  access  right  of  way  line  of  the  said 
Ohio  Tumpike,  and  passing  over  a  line 
common  to  Richfield  Township  and  Boston 
Township,  the  arc  of  a  curve  to  the  left  whose 
central  angle  is  10''56'25".  radius  is  11.894.30 
feet,  tangent  is  1.139.03  feet,  chord  is 
2.267.69  feet,  chord  bearing  is  south 
68°54'16.5"  east,  a  distance  of  2,271.14  feet 
to  an  iron  pin  at  the  intersection  of  the 
limited  access  right  of  way  line  of  Interstate 
271; 

Thence,  along  the  limited  access  right  of 
way  line  of  said  Interstate  271,  the  following 
described  courses: 

Thence  south  66''36'53"  east,  a  distance  of 
615.88  feet  to  an  iron  pin; 

Thence,  south  21°56'10"  west,  a  distance  of 
540.52  feet  to  an  iron  pin; 

Thence,  south  16°42'34"  west,  a  distance  of 
1679.09  feet  to  an  iron  pin; 

Thence,  south  24°40'46"  west,  passing  over 
the  said  line  common  to  Richfield  Township 
and  Boston  Township,  a  distance  of  316.15 
feet  to  an  iron  pin  in  the  northerly  line  of  the 
original  alignment  of  State  Route  303.  60  feet 
wide; 

Thence,  north  83''29'16"  west,  along  the 
north  line  of  lands  now  or  formerly  owned 
by  the  State  of  Ohio  as  recorded  in  Deed 
Volume  5524.  Page  863  of  the  Summit 
County  Record  of  Deeds  and  the  north  right 
of  way  line  of  State  Route  303.  a  distance  of 
149.96  feet  to  an  iron  pin; 

Thence,  south  83°14'49"  west,  along  the 
north  line  of  said  State  of  Ohio  lands  and  the 
north  right  of  way  line  of  State  Route  303.  a 
distance  of  181.73  feet  to  an  iron  pin. 

Thence,  north  l''12'07"  west,  a  distance  of 
2556.57  feet  to  the  place  of  beginning  of  the 
parcel  herein  described  and  containing 
68.6960  acres  of  land,  more  or  less,  42.0852 
acres  in  Boston  Township.  26.6108  acres  in 
Richfield  Township,  but  subject  to  all  legal 
highways,  easements  and  restrictions  of 
record,  as  surveyed  by  J.J.  Knecht,  Registered 
Surveyor  No.  4548  in  November,  1998. 

Parcel  2 

Situated  in  the  Township  of  Richfield  and 
the  Township  of  Boston,  County  of  Summit 
and  State  of  Ohio  and  known  as  being  part 
of  original  Richfield  Township.  Tract  5,  Lot 
No.  4  and  part  of  the  original  Boston 
Township,  Tract  7,  and  more  fully  described 
as  follows: 

Beginning  at  a  monument  at  the  centerline 
of  Boston  Mills  Road  and  the  east  line  of 
Richfield  Township  and  the  west  line  of 
Boston  Township; 

Thence,  south  l''29'19"  east,  along  the  east 
line  of  lands  now  or  formerly  owned  by  L.  A. 


and  B.J.  Krysinski  as  recorded  in  Deed 
Volume  1555.  Page  171  of  the  Summit 
County  Record  of  Deeds,  a  distance  of  590.31 
feet  to  an  iron  pin  and  to  the  true  place  of 
beginning  of  the  parcel  herein  described: 

Thence,  continuing  south  l''29'19"  east, 
along  the  west  line  of  lands  now  or  formerly 
owned  by  the  United  States  of  America  as 
recorded  in  O.R.  2372,  Page  1020  of  the 
Summit  County  Record  of  Deeds  a  distance 
of  726.28  feet  to  an  iron  pin  on  the  north 
right  of  way  line  of  the  Ohio  Tumpike; 

Thence  along  the  north  right  of  way  line 
of  the  Ohio  Tumpike  and  the  arc  of  a  curve 
to  the  right  whose  central  angle  is  7'37'54". 
radius  is  11,344.30  feet,  tangent  is  756.63 
feet,  chord  is  1509.90  feet,  chord  bears  north 
68°16'33"  west,  an  arc  distance  of  1511.02 
feet  to  an  iron  pin  on  lands  now  or  formerly 
owned  by  D.  and  J.  Toronski  as  recorded  in 
Permanent  Parcel  No.  4802112  of  the  Summit 
County  Record  of  Deeds; 

Thence  north  74°18'47"  east,  along  the 
south  line  of  said  D.  and  J.  Toronski  lands 
and  lands  now  or  formerly  owned  by  J.J.  and 
R.D.  Golubski  as  recorded  in  Deed  Volume 
6856,  Page  63  of  the  Summit  County  Record 
of  Deeds  a  distance  of  529.45  feet  to  an  iron 
pin; 

Thence  north  88''25'35"  east,  along  the 
south  line  of  said  J.J.  and  R.D.  Golubski  lands 
and  along  the  south  line  of  lands  now  or 
formerly  owned  by  C.  and  A.  Markiewicz  as 
recorded  in  Deed  Volume  1858,  page  778  of 
the  Summit  County  Record  of  Deeds,  and  the 
south  line  of  said  L.A.  and  B.J.  Krysinski 
lands  a  distance  of  874.40  feet  to  the  true 
place  of  beginning  of  the  lands  herein 
described  and  containing  13.4455  acres  of 
land.  13.2628  acres  of  land  in  Richfield 
Township  and  0.1827  acres  of  land  in  Boston 
Township,  more  or  less  but  subject  to  all 
legal  highways,  easements  and  restrictions  of 
record,  as  surveyed  by  John  J.  Knecht. 
Registered  Surveyor  No. 4548  in  November. 
1998. 

Parcel  3 

Situated  in  the  Township  of  Richfield. 
County  of  Summit.  State  of  Ohio  and  known 
as  being  part  of  Lot  1  &  5.  Tract  6  in  Richfield 
Township  and  more  fully  bounded  and 
described  as  follows: 

Beginning  at  a  marked  stone  in  the  north 
line  of  said  Lot  1,  Tract  6,  said  point  bemg 
south  88''33'01"  west,  a  distance  of  345.41 
feet  from  the  northeast  comer  of  said  Lot  1 . 
Tract  6: 

Thence,  south  l''12'07"  east,  a  distance  of 
2514.37  feet  to  an  iron  pin  on  the  north  right 
of  way  line  of  State  Route  303; 

Thence,  south  85°37'20"  west,  along  the 
north  right  of  way  line  of  State  Route  303  a 
distance  of  105.20  feet  to  a  point: 

Thence,  along  the  north  right  of  way  line 
of  State  Route  303  and  the  arc  of  a  curve  to 
the  left  whose  central  angle  is  S'OO'OO"  . 
radius  is  2904.79  feet;  tangent  is  126.83  feet; 
chord  is  253.41  feet;  chord  bears  south 
83''07'20"  west,  an  arc  distance  of  253.49  feet 
to  an  iron  pin; 

Thence,  south  80''37'20"  west,  along  the 
north  right  of  way  line  of  State  Route  303  a 
distance  of  95.00  feet  to  an  iron  pin; 

Thence,  south  33°08'25"  west,  along  the 
north  right  of  way  line  of  State  Route  303  a 
distance  of  92.62  feet  to  an  iron  pin; 
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Thence,  along  t^e  north  right  of  way  line 
of  State  Route  303  and  the  arc  of  a  curve  to 
the  left  whose  central  angle  is  3°29'47"  , 
radius  is  3869.72  leet;  tangent  is  118.11  feet; 
chord  is  236.11  fe$t,  chord  bears  south 
84"11'34"  west  an  arc  distance  of  236.15  feet 
to  an  iron  pin:       i 

Thence,  south  aU''10'47"  west,  along  the 
north  right  of  waylline  of  State  Route  303  a 
distance  of  20.50  ^t  to  an  iron  pin; 

Thence,  along  tke  north  right  of  way  line 
of  State  Route  303  and  the  arc  of  a  curve  to 
the  lefl  whose  central  angle  is  4°12'35"  ; 
radius  is  3869.72  feet;  tangent  is  142.23  feet; 
chord  is  284.26  feet;  chord  bears  south 
81°S5'23"  west  anlarc  distance  of  284.32  feet 
to  an  iron  pin; 

Thence,  south  7B"'49'05"  west,  along  the 
north  right  of  way  line  of  State  Route  303  a 
distance  of  732.631  feet  to  an  iron  pin  on  the 
east  line  of  lands  i^ow  or  formerly  owned  by 
D.O.  Emmett  as  recorded  in  Permanent  Parcel 
No.  4800164  of  thf  Summit  County  Record; 
iron  pin  set  60.90  feet  from  the  center  line 
of  State  Route  303 

Thence,  north  0"03'45"  west  along  said 
D.O.  Emmett  landii  a  distance  of  2797.38  feet 
to  an  iron  pin  on  tne  north  line  of  Lot  1,  Tract 
6;  I 

Thence,  north  8b'33'01"  east,  along  the 
north  line  of  Lot  ll  Tract  6  a  distance  of 
1709.53  feet  to  tha  place  of  beginning  of  the 
parcel  herein  described  and  containing 
105.8847  acres,  m^re  or  less  but  subject  to  all 
legal  highways,  easements  and  restrictions  of 
record,  as  surveyed  by  J.J.  Knecht.  Registered 
Surveyor  No.  454a(  in  November.  1998. 

Excepting  from  the  preceding  description 
the  following  parcel  of  land  (Exception  1): 

Situated  in  the  "^ownship  of  Richfield, 
County  of  Summiti  State  of  Ohio  and  known 
as  being  a  part  of  Uot  1,  Tract  6  in  Richfield 
Township,  and  metre  fully  described  as 
follows: 

Beginning  at  a  narked  stone  in  the  North 
line  of  said  Lot  1.  Tract  6,  said  point  being 
South  88°33'01"  West,  a  distance  of  345.4 
feet  from  the  Nortneast  comer  of  said  Lot  1, 
Tract  6;  ] 

Thence,  North  96''00'00"  West,  a  distance 
of  323.56  feet  to  a  ^int; 

Thence.  South  0|)°00'00"  East,  a  distance  of 
423.14  feet  to  a  point  and  the  true  place  of 
beginning  of  the  lands  herein  described: 

Thence,  continuing  South  00°00'00"  East, 
a  distance  of  200.0p  feet  to  a  point; 

Thence,  continuing  North  90"'00'00"  West, 
a  distance  of  200.ob  feet  to  a  point; 

Thence,  North  00°00'00"  East,  a  distance  of 
200.00  feet  to  a  pojnt; 

Thence,  North  » J'OO'OO"  East,  a  distance  of 
200.00  feet  to  the  fue  place  of  beginning,  and 
containing  an  area  of  40,000  square  feet 
0.9183  acres. 

Said  Parcel  contains  104.9664  acres. 

Parcel  4 

Situated  in  the 
County  of  Sunmiit 
as  being  part  of  Lol 
Lot  2  and  Lot  6  in 
bounded  and  desci 

Beginning  at  the  centerl 
CH  169  and  Street!  boro 

Thence,  north  81 
center  line  of  Streelsboro 
303  a  distance  of 


1|ownship  of  Richfield, 
State  of  Ohio  and  known 
5  in  Tract  5  and  part  of 
'  Tract  6  and  more  fully 
ibed  as  follows: 

ine  of  Black  Road, 
Rd,  State  Route  303; 
16'33"  east,  along  the 
Road,  State  Route 
41  feet  to  a  point. 
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Thence,  north  81°14'24"  east,  along  the 
centerline  of  Streetsboro  Road,  State  Route 
303  a  distance  of  862.33  feet  to  the  true  place 
of  beginning  of  the  parcel  herein  described; 

Thence,  north  5°26'36"  west,  along  the 
west  line  of  lands  now  or  formerly  owned  by 
Richfield  Properties  Co.  as  recorded  in 
Permanent  Parcel  No.  4800020  of  the  Summit 
County  Record  of  Deeds  a  distance  of  367.10 
feet  to  an  iron  pin;  witness  an  iron  pin  30.04 
feet  from  the  center  line  of  Streetsboro  Rd. 
State  Route  303; 

Thence,  south  83°18'24"  west,  along  the 
north  line  of  said  Richfield  Properties  Co. 
and  lands  now  or  formerly  owned  by  P.L  & 
L.  Londrico  as  recorded  in  Permanent  Parcel 
No.  4800174  of  the  Summit  County  Record 
of  Deeds  a  distance  of  303.00  feet  to  an  iron 
pin; 

Thence,  north  1°27'33"  west,  along  the  east 
line  of  said  P.L.  &  L.  Londrico  lands  a 
distance  of  2652.18  feet  to  a  point  on  the  tract 
line  between  Tract  5  &  6  and  a  tree; 

Thence,  north  88°45'21"  east,  along  the 
tract  line  of  Tract  5  &  6  a  distance  of  80.05 
feet  to  the  lot  comer  of  Lot  5.  Tract  5  and  the 
southeast  comer  of  original  Lot  1  of  Holeski 
Subdivision  as  recorded  in  Plat  Book  107. 
Page  49  of  the  Summit  County  Record  of 
Plats  and  an  iron  pin; 

Thence,  north  0''03'09"  east,  along  the  lot 
line  of  Lot  5.  Tract  5  and  the  east  line  of  said 
Holeski  Subdivision  a  distance  of  1100.88 
feet  to  an  iron  pin  on  the  south  line  of  lands 
now  or  formerly  owned  by  Hansen  Family 
Partnership  as  recorded  in  Deed  Volume 
2386.  Page  1220  of  the  Summit  County 
Record  of  £)eeds; 

Thence,  north  88°39'01"  east,  along  the 
south  line  of  said  Hansen  Family  Partnership 
lands  a  distance  of  1183.55  feet  to  an  iron  pin 
on  the  south  line  of  the  Ohio  Turnpike  said 
point  being  250.00  feet  from  the  center  line 
of  the  said  Ohio  Turnpike  at  Station 
143+93.03; 

Thence,  along  the  south  line  of  the  Ohio 
Tumpike  250.00  feet  southerly  from  the 
center  line  of  the  Ohio  Turnpike  and  the  arc 
of  a  curve  to  the  left  whose  central  angle  is 
0°30'41"  ;  radius  is  17,438.74  feet;  tangent  is 
77.81  feet;  chord  is  155.62  feet;  chord  bearing 
south  62''05'26"  east  an  arc  length  of  155.62 
feet  to  an  iron  pin.  a  point  of  compound 
curvature  at  Station  145+46.42; 

Thence,  continuing  along  the  south  line  of 
the  Ohio  Turnpike  250.00  feet  south  of  the 
center  line  of  the  Ohio  Tumpike  and  the  arc 
of  a  curve  to  the  left  whose  central  angle  is 
0''01'03"  ;  radius  is  11,924.30  feet;  tangent  is 
1.83  feet;  chord  is  3.66  feet;  chord  bears 
south  62°21'08"  east  an  arc  distance  of  3.66 
feet  to  an  iron  pin; 

Thence,  north  27°38'10"  east,  along  the 
Ohio  Tumpike  right  of  way  a  distance  of 
30.00  feet  to  an  iron  pin  220.00  feet  south  of 
the  centerline  of  the  Ohio  Tumpike; 

Thence,  continuing  along  the  south  line  of 
the  Ohio  Tumpike  220.00  feet  from  the 
center  line  of  the  Ohio  Tumpike  and  the  arc 
of  a  curve  to  the  left  whose  central  angle  is 
1°04'14"  '  radius  is  11,894.30  feet;  tangent  is 
111.13  feet;  chord  is  222.26  feet;  chord  bears 
south  62''53'25"  east  an  arc  distance  of 
222.26  feet  to  an  iron  pin; 

Thence,  south  O'OS'Ol"  west,  a  distance  of 
943.36  feet  to  an  iron  pin  on  the  lot  line 
between  Tract  5  &  Tract  6; 


Thence,  south  88''33'01"  west,  along  a  line 
between  Tract  5  &  Tract  6,  and  the  north  line 
of  lands  now  or  formerly  owned  by  D.O. 
Emmett  as  recorded  in  Permanent  Parcel  No. 
4800164  of  the  Summit  County  Record  of 
Deeds,  a  distance  of  644.15  feet  to  an  iron  pin 
at  the  northwest  comer  of  Tract  6  Lot  1; 

Thence,  south  88''45'21"  west,  along  a  line 
between  Tract  5  &  Tract  6  along  the  north 
line  of  said  D.O.  Emmett  lands  a  distance  of 
593.94  feet  to  an  iron  pin; 

Thence,  south  1°26'46"  east,  along  the  west 
line  of  said  D.O.  Emmett  lands  a  distance  of 
2719.43  feet  to  an  iron  pin; 

Thence,  north  82''23'01"  east,  along  the 
south  line  of  said  D.O.  Emmett  lands  a 
distance  of  197.00  feet  to  an  iron  pin  on  the 
west  line  of  lands  now  or  formerly  owned  by 
E.  Cmshing  as  recorded  in  Permanent  Parcel 
No.  4800583  of  the  Sunmiit  County  Record 
of  Deeds; 

Thence,  south  2''30'14"  east,  along  the  west 
line  of  said  E.  Crushing  lands  a  distance  of 
259.42  feet  to  a  point  on  the  center  line  of 
Streetsboro  Road  State  Route  303.  witness  an 
iron  pin  set  30.18  feet  from  the  center  line 
of  Streetsboro  Road  State  Route  303; 

Thence,  south  81°14'24"  west,  along  the 
center  line  of  Streetsboro  Road  State  Route 
303  a  distance  of  253.10  feet  to  the  true  place 
of  beginning  of  the  parcel  herein  described 
and  containing  63.0561  acres  of  land, 
38.3491  acres  in  Lot  5.  Tract  5  and  24.7070 
acres  in  Lot  2  and  Lot  6,  Tract  6,  more  or  less 
but  subject  to  all  legal  highways,  easements 
and  restrictions  of  record,  as  surveyed  by  J.J. 
Knecht,  Registered  Surveyor  No.  4548  in 
November,  1998. 

Parcel  5 

Situated  in  the  Township  of  Richfield, 
County  of  Summit,  State  of  Ohio  and  known 
as  being  part  of  Lots  5  and  9,  Tract  6  in  said 
Township  and  more  fully  bounded  and 
described  as  follows: 

Beginning  at  the  intersection  of  the  original 
Streetsboro  Road  (S.R.303)  in  Richfield 
Township  with  the  east  line  of  the  said 
Richfield  Township,  said  point  also  being  in 
the  center  line  of  Major  Road  (T.R.172) 
extended  northerly; 

Thence,  south  80''58'33"  west,  along  the 
original  center  line  of  the  said  S.R.  303  and 
passing  over  a  State  Highway  monument  at 
855.65  feet,  a  distance  of  950.40  feet  to  a 
point; 

Thence,  south  0''54'42"  east,  along  the  west 
line  of  lands  now  or  formerly  owned  by  K.F. 
Farms  Limited  as  recorded  in  Permanent 
Parcel  No.  4900014  and  4900015  of  the 
Summit  County  Record  of  Deeds;  a  distance 
of  400.00  feet  to  a  lead  monument  and  the 
true  place  of  beginning  of  the  parcel  herein 
described: 

Thence,  continuing  south  0''54'42"  east, 
along  the  west  line  of  said  K.F.  Farms 
Limited  lands,  a  distance  of  1632.15  feet  to 
an  iron  pipe  in  the  northerly  limited  access 
right  of  way  line  of  Interstate  271  as  recorded 
in  Plat  Book  68,  Pages  5-14  of  the  Simmiit 
County  Record  of  Plats; 

Thence,  southwesterly  along  the  said 
northerly  limited  access  right  of  way  the 
following  three  courses  and  distances: 

South  33*'22'27"  west,  a  distance  of  448.75 
feet  to  an  iron  pip>e  set  at  an  angle  point; 
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Thence,  south  43''54'44"  west,  a  distance  of 
475.91  feet  to  an  iron  pipe  set  at  an  angle 
point; 

Thence,  south  52"'01'57"  west,  a  distance  of 
744.82  feet  to  an  iron  pipe  set  at  an  angle 
point;  Thence,  north  0''51'41"  west,  along  the 
easterly  line  of  lands  now  or  formerly  in  the 
name  of  the  K.F.  Fanns  by  Permanent  Parcel 
No.  4801622,  a  distance  of  1371.10  feet  to  an 
iron  pipe  set  in  the  southwesterly  corner  of 
lands  now  or  formerly  in  the  name  of  J.J.  and 
M.J.  Bistricky,  as  recorded  in  Deed  Volume 
5114,  Page  567  of  the  Summit  County  Record 
of  Deeds; 

Thence  north  SQ'OS'IQ"  east,  a  distance  of 
242.00  feet  to  an  iron  pipe  in  the 
southeasterly  comer  of  the  said  Bistricky 
lands; 

Thence,  north  0°51'41"  west,  along  the  east 
line  of  said  Bistricky  lands,  a  distance  of 
1684.71  feet  to  a  point  in  the  center  line  of 
the  said  State  Route  303  passing  over  an  iron 
pin  set  30.31  feet  from  the  center  line  of  State 
Route  303; 

Thence,  north  80"'58'33"  east,  along  the 
center  line  of  the  said  State  Route  303,  a 
distance  of  599.65  feet  to  a  point; 

Thence,  south  09°01'27"  east,  a  distance  of 
30.00  feet  to  an  iron  pipe  in  the  south  right 
of  way  line  of  the  said  State  Route  303,  as 
recorded  in  Plat  Book  68,  Pages  5-14  of  the 
Summit  Cbunty  Record  of  Plats; 

Thence,  south  79'02'29"  east,  along  the 
southerly  right  of  way  line  of  the  said  State 
Route  303,  a  distance  of  58.52  feet  to  an  iron 
pipe  at  an  angle  point; 

Thence,  north  80''58'33"  east,  continuing 
along  the  said  southerly  right  of  way  line  of 
State  Route  303,  a  distance  of  65.70  feet  to 
an  iron  pipe  at  the  northwesterly  comer  of 
the  lands  now  or  formerly  owned  by  C.R. 
Mantechi  as  recorded  in  Permanent  Parcel 
No.  4800669  of  the  Summit  County  Record 
of  Deeds; 

Thence,  south  0°54'42"  east,  along  the  west 
line  of  said  C.R.  Mantechi  lands,  a  distance 
of  349.49  feet  to  an  iron  pipe; 

Thence,  north  80°58'33"  east,  along  the 
south  line  of  said  C.R.  Mantechi  lands,  a 
distance  of  220.00  feet  to  the  true  place  of 
beginning  of  the  parcel  herein  described,  and 
containing  59.359  acres  of  land,  more  or  less 
but  subject  to  all  legal  highways,  easements 
and  restrictions  of  record,  as  surveyed  by  J.J. 
Knecht,  Registered  Surveyor  No.  4548  in 
November,  1998. 

Parcel  6 

Situated  in  the  Township  of  Richfield, 
County  of  Summit,  State  of  Ohio  and  known 
as  being  part  of  the  original  Tract  5,  Lot  No. 
6,  Richfield  Township  and  also  being  all  of 
Lots  4  &  5  and  part  of  Lot  1  in  the  Holeski 
Subdivision  as  recorded  in  Plat  book  107, 
Page  49-53  of  the  Summit  County  Record  of 
Plats  with  said  part  of  Lot  1  being  more  fully 
bounded  and  described  as  follows: 

Beginning  at  a  lead  monument  on  the  east 
right  of  way  line  of  Black  Road  and  the  north 
line  of  the  said  Holeski  Subdivision; 

Thence,  north  88°38'09"  east,  along  the 
north  line  of  the  said  Holeski  Subdivision 
and  the  north  line  of  Lot  1  a  distance  of 
1471.44  feet  to  an  iron  pin; 

Thence,  south  0°03'09"  west,  along  the  east 
line  of  said  Holeski  Subdivision  and  the  east 


line  of  Lot  1,  a  distance  of  714.85  feet  to  an 
iron  pin; 

Thence,  north  61''15'01"  west,  a  distance  of 
45.59  feet  to  an  iron  pin; 

Thence,  south  88''45'21"  west,  a  distance  of 
293.70  feet  to  an  iron  pin  on  the  northeast 
comer  of  Lot  7; 

Thence,  north  l''35'25"  west,  along  the  east 
line  of  Lot  4  a  distance  of  320.00  feet  to  a 
p>oint:  thence,  continuing  north  l''35'25"  west 
along  the  east  line  of  Lot  2  a  distance  of 
321.15  feet  to  an  iron  pin  at  the  northeast 
comer  of  Lot  2; 

Thence,  south  88''38'09"  west,  along  the 
north  line  of  Lot  2  a  distance  of  1118.08  feet 
to  the  east  right  of  way  line  of  Black  Road 
and  an  iron  pin; 

Thence,  north  l''23'35"  west,  along  the  east 
right  of  way  line  of  Black  Road  a  distance  of 
50.00  feet  to  a  lead  monument  and  the  place 
of  beginning  of  the  parcel  herein  described 
and  containing  15.3619  acres  more  or  less, 
6.7498  acres  in  Lot  1,  4.7560  acres  in  Lot  4 
and  3.8561  acres  in  Lot  5,  more  or  less  but 
subject  to  all  legal  highways,  easements  and 
restrictions  of  record,  as  surveyed  by  J.J. 
Knecht,  Registered  Surveyor  No.  4548  in 
November,  1998. 

Parcel  7 

Situated  in  the  Township  of  Richfield, 
County  of  Summit,  State  of  Ohio  and  knovra 
as  being  part  of  the  original  Richfield 
Township  Lot  No.  6,  Tract  6  and  more  fully 
bounded  and  described  as  follows: 

Beginning  at  the  center  line  intersection  of 
Black  Road  and  Streetsboro  Road,  State  Route 
303; 

Thence,  north  81''16'33"  east,  along  the 
center  line  of  Streetsboro  Road,  State  Route 
303  a  distance  of  862.41  feet  to  a  point; 

Thence,  north  81''14'24"  east,  along  the 
centerline  of  Streetsboro  Road,  State  Route 
303  a  distance  of  652.33  feet  to  a  point  and 
the  true  place  of  beginning  of  the  parcel 
herein  described: 

Thence,  north  5°26'36"  west,  along  the  east 
line  of  lands  now  or  formerly  owned  by  P.L. 
&  L.  Londrico  as  recorded  in  Permanent 
Parcel  Record  No.  4800174  of  the  Sunmiit 
County  Record  of  Deeds  a  distance  of  374.67 
feet  to  an  iron  pin;  witness  an  iron  pin  set 
30.04  feet  from  the  center  line  of  Streetsboro 
Road.  State  Route  303; 

Thence,  north  83°18'24"  east,  a  distance  of 
209.73  feet  to  an  iron  pin; 

Thence,  south  5''26'36"  east,  a  distance  of 
367.10  feet  to  a  point  on  the  center  line  of 
Streetsboro  Road,  State  Route  303;  witness  an 
iron  pin  set  30.04  feet  from  the  center  line 
of  Streetsboro  Road,  State  Route  303; 

Thence,  south  81°14'24"  west,  along  the 
center  line  of  Streetsboro  Road,  State  Route 
303  a  distance  of  210.00  feet  to  the  true  place 
of  beginning  of  the  parcel  herein  described 
and  containing  1.7875  acres  of  land,  more  6t 
less  but  subject  to  all  legal  highways, 
easements  and  restrictions  of  record,  as 
surveyed  by  J.J.  Knecht,  Registered  Surveyor 
No.  4548  in  November,  1998. 
Owner:  Board  of  Conunissioners  (Summit 

County) 
Cuyahoga  Valley  National  Recreation  Area 
Area:  0.92  of  an  acre 
Date:  December  23, 1998. 


Tract  loa-06 

Situated  in  the  Township  of  Richfield. 
County  of  Summit.  State  of  Ohio  and  known 
being  part  of  Lot  1.  Tract  6  in  Richfield 
Township  and  more  fully  described  as 
follows: 

Beginning  at  a  marked  stone  in  the  North 
line  of  said  Lot  1.  Tract  6.  said  point  being 
South  88  degrees  33  minutes  01  seconds 
West,  a  distance  of  345.4  feet  from  the 
Northeast  comer  of  said  Lot  1 ,  Tract  6; 

Thence.  North  90  degrees  00  minutes,  GO 
seconds  West,  a  distance  of  323.56  feet  to  a 
point; 

Thence,  South  00  degrees  00  minutes  00 
seconds  East,  a  distance  of  423.14  feet  to  a 
point  and  the  true  place  of  beginning  of  the 
lands  herein  described; 

Thence,  continuing  South  00  degrees  00 
minutes  00  seconds  East,  a  distance  of  200.00 
feet  to  a  point; 

Thence,  North  90  degrees  00  minutes  00 
seconds  West,  a  distance  of  200.00  feet  to  a 
point; 

Thence,  North  00  degrees  00  minutes  00 
seconds  East,  a  distance  of  200.00  feet  to  a 
point; 

Thence  North  90  degrees  00  minutes  00 
seconds  East,  a  distance  of  200.00  feet  to  the 
true  place  of  beginning,  and  containing  an 
area  40.000  square  feet  (0.9183  acres). 

[FR  Doc.  99-1541  Filed  1-22-99;  8:45  am] 

BILLMO  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Gettysburg  National  Military  Park 
Advisory  Commission 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the  date 
of  the  twenty-eighth  meeting  of  the 
Gettysburg  National  Military  Park 
Advisory  Commission. 

DATES:  The  public  meeting  wrill  be  held 
on  January  21,  1999,  from  7:00  p.m.  to 
9:00  p.m. 

LOCATION:  The  meeting  will  be  held  at 
the  Cyclorama  Auditorium,  125 
Taneytown  Road,  Gettysburg, 
Pennsylvania  17325. 

AGENDA:  Sub-committee  Reports, 
General  Management  Plan,  Federal 
Consistency  Projects  Within  the 
Gettysbiug  Battlefield  Historic  District, 
Operational  Update  on  Park  Activities, 
and  Citizens  Open  Forum. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  A.  Latschar,  Superintendent, 
Gettysburg  National  Military  Park,  97 
Taneytown  Road,  Gettysburg, 
Pennsylvania  17325. 


3714 


Dated:  January  12,  1999. 
John  A.  Latschar, 
Superintendent. 
[FR  Doc.  9&-1542  Fi 
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DEPARTMENT  Of)  THE  INTERIOR 

Bureau  of  Reclamation 

Yakima  River  Basin  Water 
Enhancement  Project,  Yakima,  WA, 
INT-FES  99-3 


agency:  Bureau  o 
Interior. 

action:  Notice  of 
programmatic 
statement. 


Reclamation, 

i  vailability  of  final 
environmental  impact 


Enhancement  Pro 
Project).  The  pur 
Enhancement  Pro 
competing  water 
River  basin,  inclu 
mitigation,  and  e 


SUMMARY:  Pursuar  t  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  arnended,  the 
Department  of  the  Interior,  Bureau  of 
Reclamation  (Reclamation)  has  prepared 
a  final  programmatic  environmental 
impact  statement  JPEIS)  for 
implementing  provisions  of  Phase  2  of 
the  Yakima  River  pasin  Water 

t  (Enhancement 

se  of  the 

ct  is  to  meet  the 
eeds  of  the  Yakima 

ng  the  protection. 

ancement  of  fish  and 
wildlife  resources! and  improvement  of 
the  reliabihty  of  t*e  water  supply  for 
irrigation,  through  improved  water 
conservation  and  tnanagement  and  other 
appropriate  meani ;. 

DATES:  A  decision  will  not  he  made  on 
the  proposed  action  shall  at  least  30 
days  after  this  not|ce  of  availability  of 
the  final  PEIS  is  published  in  the 
Federal  Register.  Boon  after  the  30-day 
waiting  period.  Reclamation  will 
complete  a  Record  of  Decision, 
identifying  the  action  that  will  be  taken 
and  discussing  all  factors  leading  to  the 
decision. 

ADDRESSES:  A  copy  of  the  final  PEIS 
may  be  obtained  \  athout  charge  fi'om 
the  following  loca  tion: 

•  Bureau  of  Re<  lamation,  Upper 
Columbia  Area  Office,  1917  Marsh 
Road.  Yakima,  Washington  98907 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Tiedeman,  Environmental  Specialist,  at 
the  above  addressjor  at  509-575-5848. 
SUPPLEMENTARY  ir^ORMATtON:  The  final 
PEIS  evaluates  \h$  effects  of  Title  XII  of 
the  Enhancement  Project  legislation. 
The  provisions  and  measures  of  the 
Enhancement  Pro  ect  legislation  form 
the  parameters  an  i  the  methods  for 
achieving  the  protection,  mitigation, 
and  enhancement  of  fish  and  wildlife 


through  improvec 


water  management. 


instream  flows,  water  quality,  the 
creation  and  enhancement  of  wetlands, 
and  improved  reliability  of  irrigation 
water  supplies.  Central  to  this 
legislation  is  the  Yakima  River  Basin 
Water  Conservation  Program  which 
attempts  to  balance  competing  demands 
on  the  basin's  water  supply.  This 
voluntary  program  will  reduce  demands 
on  the  available  water  supply  by 
promoting  conservation  measures  to 
improve  the  efficiency  of  water  delivery 
and  use,  instream  flows  for  fish  and 
wildlife,  and  the  reliability  of  the 
irrigation  water  supply. 

Specific  measures  that  will  be 
implemented  depend  upon  proposals 
contained  in  the  water  conservation 
plans,  feasibility  investigations  of 
measures  selected  for  consideration,  and 
program  criteria.  Consequently,  the  final 
PEIS  is  a  broad  scope  document  to 
provide  "umbrella"  coverage  for 
implementing  the  Enhancement  Project 
with  subsequent  tiering  for  NEPA 
compliance  of  specific  follow-on  actions 
as  appropriate. 

Six  ahematives.  including  no  action, 
were  evaluated  in  the  final  PEIS.  The  no 
action  alternative  is  presented  as  the 
most  likely  future  condition  that  could 
be  expected  without  the  implementation 
of  additional  Title  XII  provisions 
beyond  the  currently  established 
riverflows.  which  includes  the  new 
operational  criteria  required  by  the 
legislation.  This  alternative  provided 
the  basis  for  impact  comparisons.  Five 
action  alternatives  presented  the 
implementation  of  all  elements  of  the 
Enhancement  Project  at  different  levels 
of  implementation  of  project 
components.  The  preferred  and 
environmentally  preferred  alternative  is 
Alternative  2A,  which  includes  all 
provisions  of  Title  XU.  and  which 
would  provide  for  the  implementation 
of  water  conservation  measures 
throughout  the  basin,  rather  than 
concentrating  in  specific  areas. 

Beneficial  impacts  of  the  project  are 
considered  to  be  enhanced  water 
quality,  increased  streamflow.  and 
overall  reinforcement  of  fish  and 
wildlife  habitat,  as  well  as  an  increase 
in  the  reliability  of  irrigation  water 
supplies. 

Dated:  January  7, 1999. 
Steven  R.  Dark. 

Acting  Regional  Director,  Pacific  Northwest 
Region. 
(FR  Doc.  99-1602  Filed  1-22-99;  8:45  am] 

BILUNG  CODE  4310-04-M 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigation  332-403] 

Assessment  of  the  Economic  Effects 
on  the  United  States  of  China's 
Accession  to  the  WTO 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Institution  of  investigation  and 

notice  of  opportunity  to  submit 

comments. 

EFFECTIVE  DATE:  January  19.  1999. 
SUMMARY:  Following  receipt  on 
December  21, 1998.  of  a  request  imder 
sec.  332(g)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1332(g))  from  the  United  States 
Trade  Representative  (USTR),  the  U.S. 
International  Trade  Commission  (the 
Commission)  instituted  investigation 
No.  332-403,  Assessment  of  the 
Economic  Effects  on  the  United  States  of 
China's  Accession  to  the  WTO.  The 
Commission  plans  to  submit  its  report 
to  the  USTR  by  June  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arona  Butcher,  Office  of  Economics, 
(202-205-3301)  or  James  Stamps,  Office 
of  Economics  (202-205-3227).  The 
media  should  contact  Margaret 
O'Laughlin.  Office  of  External  Relations 
(202-205-1819).  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  TDD  terminal  on  (202- 
205-1810).  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://wrww.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Background 

As  requested  by  the  USTR.  the 
Commission  will  provide  in  its  report 
an  assessment  of  the  probable  economic 
effects  on  the  United  States  of  China's 
accession  to  the  World  Trade 
Organization  (WTO).  As  requested,  the 
Commission  will  conduct  a  comparative 
static  analysis.  The  analysis  will  be 
based  on  actual  trade  and  related 
economic  variables  from  a  recent 
representative,  historical  period.  It  will 
reflect,  to  the  extent  possible,  how  those 
trade  and  related  economic  variables 
would  have  appeared  in  that  same 
period  had  China  been  a  member  of  the 
WTO  with  all  adjustments  made  that 
would  result  from  China's  lowering  and 
binding  its  tariffs,  accepting  the 
disciplines  on  non-tariff  barriers,  and 
complying  with  the  WTO. 

As  requested,  the  Commission  will 
report  on  standard  U.S.  economic 
variables.  These  will  include  (1) 
aggregate  exports  and  imports  with 
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China  and  the  world,  employment, 
average  labor  productivity,  average  labor 
compensation,  and  gross  domestic       * 
product,  and  (2)  changes  in  U.S.  trade, 
investment,  output,  and  employment  at 
the  sectoral  level  and  changes  in 
consiuner  prices  of  vtirious  affected 
goods  and  services.  The  Commission 
will  also  provide  a  profile  of  China's 
trade  and  investment  patterns  and  will 
estimate  or  discuss,  to  the  extent 
possible,  the  effect  of  WTO  accession  on 
China's  pattern  of  trade,  rate  of 
economic  grovrth,  and  internal 
economic  reform  process. 

With  regard  to  Chinese  tariff 
reductions,  the  Commission  will  make 
two  assessments:  it  will  consider  a  25 
percent  and  a  50  percent  across-the- 
board  cut  in  Chinese  tariff  rates,  with 
each  tariff  reduction  taken  in  turn  from 
two  sets  of  base  rates'from  China's  1992 
tariff  rates  and  from  China's  1996  tariff 
rates  (or  the  most  recent  feasible  year  if 
1996  data  are  not  available). 

As  requested,  the  Commission  will 
seek  to  assess  changes  in  U.S.  trade, 
U.S.  foreign  investment,  and  the  U.S. 
domestic  economy  resulting  from 
certain  non-tariff  aspects  of  a  possible 
accession  agreement.  The  Commission 
will  provide  a  quantitative  assessment 
of  the  following  to  the  extent  possible, 
or  a  qualitative  assessment  where  either 
data  or  methodological  limitations 
preclude  Quantitative  estimates: 

1.  The  elimination  of  China's  WTO- 
inconsistent  licensing,  quota,  and 
tendering  requirements; 

2.  A  comparison  of  the  current  trade 
situation  with  China  to  the  institution  of 
tariff  rate  quotas  as  part  of  an  accession 
package  on  the  following  agricultural 
products:  com,  cotton,  oilseeds,  rice, 
sugar,  vegetable  oils,  wheat,  wool,  and 
wool  tops; 

3.  The  elimination  of  China's  trade- 
related  investment  measures  such  as 
export  performance  requirements,  local 
content,  and  trade  and  foreign  exchange 
balancing; 

4.  Market  openings  in  the  following 
Chinese  service  sectors:  distribution 
(including  Commission  agents, 
wholesaling,  retailing,  and  franchising); 
financial  services  (including  insurance); 
telecommunications  (including  basic 
and  value-added  services);  tourism  and 
travel;  land-based  air  courier  services; 
business  services  including  professional 
services,  consultancy  and  advertising; 
and  business  services  auxiliary  to 
distribution  such  as  rental  and  leasing 
pf  equipment,  maintenance  and  repair, 
packaging,  storage,  and  warehousing; 

5.  An  analysis  of  the  effect  of  China's 
compliance  with  WTO  rules  on  or 
affecting  transparency,  national 
treatment,  judicial  review,  state  trading, 


offset,  and  protection  and  transfer  of 
technology; 

6.  The  effect  of  the  removal  of  U.S. 
quantitative  restrictions  on  textile  and 
apparel  imports  on  all  WTO  members 
relative  to  the  inclusion  of  China,  in  the 
context  of  the  U.S.  bilateral  agreements 
on  textiles  and  apparel  with  China;  and 

7.  Any  other  change  in  the  conditions 
of  trade  with  China  that  is  a  result  of 
accession  and  likely  to  materially  affect 
U.S.  trade  and  investment  flows. 

Public  Hearing 

A  public  hearing  in  connection  with 
this  investigation  will  be  held  in  the 
Commission  Hearing  Room,  500  E 
Street,  SW,  Washington,  EX:  20436. 
beginning  at  9:30  am  on  February  23, 
1999  (and  24th,  if  needed).  All  persons 
will  have  the  right  to  appear  by  counsel 
or  in  person,  to  present  testimony,  and 
to  be  heard.  Requests  to  appear  at  the 
public  hearing  should  be  filed  in  writing 
with  the  Secretary,  United  States 
International  Trade  Commission,  500  E 
Street,  SW,  Washington,  DC  20436.  on 
or  before  noon  February  12, 1999. 
Persons  testifying  at  the  hearing  are 
encouraged  to  file  prehearing  briefs  or 
statements;  the  deadline  for  filing  such 
briefs  or  statements  (a  signed  original 
and  14  copies)  is  noon  February  12, 
1999.  The  deadline  for  filing 
posthearing  briefs  or  statements  is 
March  9, 1999.  Any  confidential 
business  information  included  in  such 
briefs  or  statements  or  to  be  submitted 
at  the  hearing  must  be  submitted  in 
accordance  with  the  procedures  set 
forth  in  section  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  In  the  event 
that,  as  of  the  close  of  business  on 
February  12,  1999,  no  witnesses  are 
scheduled  to  appear  at  the  hearing,  the 
hearing  will  be  canceled.  Any  person 
interested  in  attending  the  hearing  as  an 
observer  or  non-participant  may  call  the 
Secretary  to  the  Commission  (202-205- 
1816)  after  February  12,  1999,  to 
determine  whether  the  hearing  will  be 
held. 

Written  Submissions 

U.S.  firms  and  other  interested 
persons  are  invited  to  submit  written 
statements  concerning  any  of  the 
matters  to  be  addressed  in  the  report. 
The  Commission  is  especially  interested 
in  receiving: 

1.  Information  regarding  the  likely 
economic  effects  of  a  25  percent  or  a  50 
percent  reduction  in  current  Chinese 
tariff  rates  on  the  interests  of  specific 
U.S.  firms,  industries,  investors, 
consumers,  or  groups  of  workers; 

2.  A  list  of  Chinese  non-tariff  barriers 
ranked  according  to  the  degree  of 


concern  to  the  interests  of  S{>ecific  U.S. 
firms,  industries,  investors,  consumers, 
or  groups  of  workers;  and 

3.  Quantitative  estimates  (in 
percentage  terms,  if  possible)  of  the 
current  economic  effects  of  Chinese 
non-tariff  barriers,  and  estimates  of  the 
potential  economic  effects  on  U.S. 
exports,  employment,  and  investment  of 
reducing  or  eliminating  these  non-tariff 
barriers. 

Commercial  or  financial  information 
that  a  person  desires  the  Commission  to 
treat  as  confidential  must  be  submitted 
on  separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
section  201.6  of  the  Commission's  Rules 
of  Practice  and  Procedure  (19  CFR 
201.6).  All  written  submissions,  except 
for  confidential  business  information, 
will  be  made  available  for  inspection  by 
interested  persons  in  the  Office  of  the 
Secretary  to  the  Commission.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  at  the  earliest  practical  date 
and  should  be  received  not  later  than 
March  9,  1999.  All  submissions  should 
be  addressed  to  the  Secretary,  United 
States  International  Trade  Commission, 
500  E  Street  SW,  Washington,  D.C. 
20436.  The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means. 

By  order  of  the  Commission. 

Issued:  January  20,  1999. 
Donna  R.  Koehnke, 
Secretary. 

(PR  Doc.  99-1637  Filed  1-22-99;  8:45  am] 
BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigation  No.  TA-201-68] 

Lamb  Meat 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Determination  that  investigation 

is  extraordinarily  complicated  and 

rescheduling  of  vote  in  injury  phase  of 

investigation. 

SUMMARY:  The  Commission  has 
determined  that  investigation  No.  TA- 
201-68,  Lamb  Meat,  is  "extraordinarily 
complicated"  within  the  meaning  of 
section  202(b)(2)(B)  of  the  Trade  Act  of 
1974  (19  U.S.C.  2252(bJ(2)(B)),  and 
accordingly  will  make  its  injury 
determination  in  this  investigation 


\ 
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before  the  150th  day  of  the  filing  of  the 
petition,  as  opposed  to  the  120th  day. 
Having  made  the  determination  on 
January  15, 1999.  me  Commission  met 
the  statutory  requifement  that  it  make 
such  determinatioh  before  the  100th  day 
after  the  petition  Was  filed.  Under  the 
revised  schedule,  the  vote  on  injury  in 
the  investigation  \f  ill  be  announced  in 
a  separate  Federal  Register  notice.  The 
dates  for  the  hearing  in  the  remedy 
phase,  should  thisjphase  be  necessary, 
and  for  filing  prehfearing  and 
posthearing  briefs  and  other 
submissions  relati|ig  to  remedy,  are  the 
same  as  previouslt  announced. 
EFFECTIVE  DATE:  January  15, 1999. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Valerie  Newkirk  (202-205-3190),  Office 
of  Investigations,  V-S.  International 
Trade  Cormnissioa,  500  E  Street  SW, 
Washington,  DC  2p436.  Hearing 
impaired  individiials  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the  TDD 
terminal  on  (202-^05-1810). 
Notice  of  institiiion  of  the 
investigation  and  scheduling  was 
published  in  the  I*ederal  Register  of 
October  23, 1998  p63  FR  56940). 

Issued:  January  19, 1999. 

By  order  of  the  Qa  Tunission. 
Donna  K.  Koehnke, 
Secretary. 
IFR  Doc.  99-1634  F^ed  1-22-99;  8:45  am} 

BILLING  CODE  7020-02-^ 


irfTERNATIONAL 
COMMISSION 


TRADE 


Pnvestlgations  Nos.  701-TA-386  and  731- 
TA-812-813  (Preliminary)] 

Live  Cattle  From  Canada  and  Mexico 

Determinations 

On  the  basis  of  i  he  record '  developed 
in  the  subject  investigations,  the  United 
States  Intemationil  Trade  Commission 
determines,  pursu  ant  to  sections  703(a) 
and  733(a)  of  the  '  "ariff  Act  of  1930  (19 
U.S.C.  1671b(a)  ai  d  19  U.S.C.  1673b(a)), 
that  there  is  a  reas  enable  indication  that 
an  industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
of  live  cattle,  provided  for  in 
subheading  0102.  »0.40  of  the 
Harmonized  Tarif '  Schedule  of  the 
United  States,  wit  i  the  exception  of 
statistical  reportir  g  numbers 

0102.90.40.74,  that 
are  alleged  to  be  subsidized  by  the 
Government  of  Canada,  and  by  imports 
of  live  cattle  from  Canada  that  are 


'  The  record  is  defini 
Commission's  Rules  o 
CFR  207.210). 


J  id  in  sec.  207.2(0  of  the 
1  Practice  and  Procedure  (19 


alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value  (LTFV).^  The 
Commission  determines  that  there  is  no 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  with  material 
injury,  or  that  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  of  live  cattle  from  Mexico  that 
are  alleged  to  be  sold  in  the  United 
States  at  LTFV.3 

Commencement  of  Final  Phase- 
Investigations 

Pursuant  to  section  207.18  of  the 
Commission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  the  investigations 
on  Canada.  The  Commission  will  issue 
a  final  phase  notice  of  scheduling  that 
will  be  published  in  the  Federal 
Register  as  provided  in  section  207.21 
of  the  Commission's  rules  upon  notice 
from  the  Department  of  Commerce 
(Commerce)  of  affirmative  preliminary 
determinations  in  these  investigations 
under  sections  703(b)  and  733(b)  of  the 
Act,  or,  if  the  preliminary 
determinations  are  negative,  upon 
notice  of  affirmative  final 
determinations  in  these  investigations 
under  sections  703(b)  and  735(a)  of  the 
Act.  Parties  that  filed  entries  of 
appearance  in  the  preliminary  phase  of 
these  investigations  need  not  enter  a 
separate  appearance  for  the  final  phase 
of  these  investigations.  Industrial  users, 
and,  if  the  merchandise  under 
investigation  is  sold  at  the  retail  level, 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping  and 
countervailing  duty  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Background 

On  November  12, 1998,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  the 
Ranchers-Cattlemen  Action  Legal 
Foundation  ("R-Cair"),  Columbus,  MT, 
alleging  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of 
imports  from  Canada  of  live  cattle  that 
are  alleged  to  be  subsidized  by  the 
Government  of  Canada,  and  imports 
from  Canada  and  Mexico  of  live  cattle 
that  are  alleged  to  be  sold  at  LTFV. 
Accordingly,  effective  November  12, 
1998,  the  Commission  instituted 
countervailing  and  antidumping 


^Commissioners  Carol  T.  Crawford  and  Thelma  J. 
Askey  dissenting. 
'Chairman  Lynn  M.  Bragg  dissenting. 


investigations  Nos.  701-TA-386  and 
731-TA-812-813  (Preliminary). 
•  Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  November  19,  1998 
(63  FR  64277).  The  conference  was  held 
in  Washington,  DC,  on  December  2, 
1998,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on.  January 
19, 1999.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
3155  (February  1999).  entitled  Live 
Cattle  from  Canada  and  Mexico: 
hivestigations  Nos.  701-TA-386  and 
731-TA-812-813  (Preliminary). 

Issued:  January  20, 1999. 

By  order  of  the  Commission. 
Donna  R.  Ksehnke, 
Secretary. 
[FR  Doc.  99-1635  Filed  1-22-99;  8:45  am] 

BH.LINQ  COOE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  N0.337-TA-418] 

Certain  Rodent  Bait  Stations  and 
Components  Thereof;  Notice  of 
Investigation 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
December  23, 1998,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  Bell 
Laboratories,  Inc.,  3699  Kinsman  Blvd., 
Madison,  Wisconsin  53704.  A 
supplement  to  the  complaint  was  filed 
on  January  11, 1999.  The  complaint,  as 
supplemented,  alleges  violations  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  rodent  bait 
stations  and  components  thereof  by 
reason  of  infringement  of  claims  19  and 
22  of  U.S.  Letters  Patent  5,040,327,  and 
claims  4,  5,  6,  7,  and  8  of  U.S.  Letters 
Patent  5,448,852.  The  complaint  further 
alleges  that  there  exists  an  industry  in 
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the  United  States  as  required  by 
subsection  (a)(2)  of  section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  hearing,  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 
ADDRESSES:  The  complaint  and 
supplement,  except  for  any  conHdential 
information  contained  therein,  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  S.W.,  Room  112,  Washington, 
D.C.  20436,  telephone  202-205-2000. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  A.  Glazer,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-205- 
2577. 
SUPPLEMENTARY  INFORMATION: 

Authority 

The  authority  for  institution  of  this 
investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended, 
and  in  section  210.10  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  19  CFR  210.10  (1998). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  January  20,  1999,  Ordered  that — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  rodent  bait 
stations  or  components  thereof  by 
reason  of  infringement  of  claims  19  or 
22  of  U.S.  Letters  Patent  5,040,327,  or 
claims  4,  5,  6,  7,  or  8  of  U.S.  Letters 
Patent  5,448,852,  and  whether  there 
exists  an  industry  in  the  United  States 
as  required  by  subsection  (a)(2)  of 
section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 


this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — Bell 
Laboratories,  Inc.,  3699  Kinsman  Blvd., 
Madison,  Wisconsin  53704. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 

Aegis  ResecUt:h  Ltd.,  U.K., 
International  Headquarters,  Unit  2, 
Cologne  Court,  Brooklands  Close, 
Windmill  Road,  Sunbury-On-Thames 
TW16  7EB,  United  Kingdom. 

Aegis  Research  Ltd.,  U.S.,  Suite  4, 101 
Weston  Drive,  Dover,  Delaware  19904- 
2764. 

(c)  Steven  A.  Glazer,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  S.W.,  Room  401-K,  Washington, 
D.C.  20436,  who  shall  be  the 
Commission  investigative  attorney, 
party  to  this  investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Paul  J.  Luckem  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  §210. 13of  the 
Commission's  Rules  of  Practice  and 
Procedure,  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(a)  of  the 
Commission's  Rules,  such  responses 
will  be  considered  by  the  Commission 
if  received  not  later  than  20  days  after 
the  date  of  service  by  the  Commission 
of  the  complaint  and  the  notice  of 
investigation.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  'vithout  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

By  order  of  the  Commission. 

Issued:  January  20, 1999. 
Donna  R.  Koehnke,     . 
Secretary. 
|FR  Doc.  99-1638  Filed  1-22-99;  8:45  am| 

BILUNQ  CODE  702<M>2-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-750  (Final) 
(Rennand)] 

Vector  Supercomputers  From  Japan; 
Notice  and  Scheduling  of  Remand 
Proceedings 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Notice. 

SUMMARY:  The  U.S.  International  Trade 
Commission  (the  Commission)  hereby 
gives  notice  of  the  court-ordered  remand 
of  its  final  antidumping  investigation 
No.  731-TA-750  (Final). 

EFFECTIVE  DATE:  January  19,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Newkirk,  Office  of 
Investigations,  telephone  202-205-3190 
or  Cynthia  P.  Johnson,  Office  of  General 
Counsel,  telephone  202-205-3098.  U.S. 
International  Trade  Commission. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov). 

SUPPLEMENTARY  INFORMATION 

Background 

On  December  15,  1998,  the  United 
States  Court  of  International  Trade 
("CIT")  issued  a  remand  Order  to  the 
Commission  in  NEC  Corporation  and 
HSNX  Supercomputers,  Inc.,  and 
Fujitsu  Limited  and  Fujitsu  America, 
Inc.,  v.  Department  of  Commerce  &  U.S. 
International  Trade  Commission, 
Consol.  Ct.  No.  97-11-01967,  Sfip.  Op. 
98-164.  That  case  involved  review  of 
the  Commission's  October  1997 
affirmative  determination  in  Vector 
Supercomputers  from  Japan,  Inv.  No. 
731-TA-750  (Final).  The  CIT  held  that 
it  could  not  uphold  the  Supercomputers 
determination  because  the  Commission 
"may  have  adopted"  reasoning  that  "is 
contradictory  to  the  "by  reason  oV 
standard  adopted  by  the  Federal 
Circuit."  NEC,  Slip  Op.  98-164  at  30.  In 
addition,  the  CIT  held  that  the 
Commission  "did  not  apply  the  analysis 
mandated  by  the  Federal  Circuit"  in 
examining  the  price  effects  of  future 
imports.  Id.  at  31.  Accordingly,  the  CIT 
remanded  the  Commission's  threat  of 
material  injury  determination  for  further 
explanation  or  reconsideration. 

Participation  in  the  Proceedings 

Only  those  persons  '..ho  were  parties 
to  the  original  administrative 
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persons  listed  on  the 
's  service  list) 
these  remand 


Seci  etary 


proceedings  (i.e. 
Commission  ~ 
may  participate  iji 
proceedings. 

Written  Submiss  ons 

Briefs  should  he  concise,  limited  to 
the  issue  on  remind,  and  thoroughly 
referenced  to  information  on  the  record 
in  the  original  investigation.  This 
remand  investig^ion  is  being  conducted 
on  the  evidentiary  record  from  the 
original  investigation.  Therefore,  the 
submission  of  n^  factual  information 
is  not  permitted.  IWritten  briefs  shall  be 
hmited  to  twent)|-five  (25)  pages,  and 
must  be  filed  no  jater  than  close  of 
business  on  Febrtiary  4,  1999.  No 
further  submissi(  ns  will  be  permitted 
unless  otherwise  ordered  by  the 
Commission. 

All  written  submissions  must  conform 
with  the  provisidns  of  section  201.8  of 
the  Commission' »  rules;  any 
submissions  that  contain  business 
proprietary  infor^nation  (BPI)  must  also 
conform  with  the  requirements  of 
sections  201.6,  2117.3,  and  207.7  of  the 
Commission's  ru  es.  In  accordance  with 
sections  201.16((i  and  207.3  of  the 
rules,  each  docuAient  filed  by  a  party  to 
the  investigation  must  be  served  on  all 
other  parties  to  tke  investigation  (as 
identified  by  eith  er  the  public  or  BPI 
service  list),  and  i  certificate  of  service 
must  be  timely  fi  led.  The  Secretary  will 
not  accept  a  doci  iment  for  filing  without 
a  certificate  of  se  rvice. 


i  ction  is  taken  under  the 
Tariff  Act  of  1930,  title  VD. 


Authority:  This 
authority  of  the 

Issued:  January  *).  1999. 

By  order  of  the  C  omraission. 
Donna  R.  Koehnke , 
Secretory. 
(FR  Doc.  99-1636  filed  1-22-99;  8:45  am 

B4LUNQ  CODE  7020-(M  -P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcemeint  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  August  4,  1998,  and 


published  in  the 


August  18,  1998,  (63  FR  44276). 


Applied  Science 


Industrial  Drive, 


Federal  Register  on 


Labs,  Division  of 


Ailtech  Associatijs,  Inc.,  2701  Caroleem 


P.O.  Box  440,  State 


College,  Pennsylvania  16801,  made 
application  by  renewal  to  the  Drug 
Enforcement  Adninistration  (DEA)  to 
be  registered  as  e  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listec  below: 


Drug 


Methcathinone  (1237) 

N-Ethylamphetamine  (1475) 

N,N-Dimethylamphetamine  (1480) 

4-Methylaminofex  (cis  isomer)  

Lysergic  acid  diettilamide  (7315) 

Mescaline  (7381)  

3,4-Methylenedioxyamphetamine 

(7400). 
N-Hydroxy-3,4- 

mettiylenedioxyamphetamlne 

(7402). 
3,4-Methylenedioxy-N- 

ethylamphetamine  (7404). 
3,4- 

Mettiylenedioxymethamphetam- 

ine  (7405). 
N-EthyH  -phenylcyclotiexylamine 

(7455). 
1  -( 1  -  Ptieny  lcyclohexyl)py  rroWine 

(7458). 
1-{1-(2- 

Thienyl)cyclohexyl)ptperidine 

(7470). 

DihydrorrxDrphine  (9145) 

Normorphine  (9313)  

1  -Phenylcyclohexylamine  (7460)  .. 

Pherx;yclidine  (7471)  

Phenylacetone  (8501)  

1  -Piperidinocyclohexanecarboni- 

trile  (8603). 

Cocaine  (9041)  

Codeine  (9050) 

Dihydrocodeine  (9120)  

Benzoylecogonine  (9180) 

Morphine  (9300)  

Oxymorphone  (9652) 

Noroxymorphone  (9668) 


Schedule 


The  firm  plans  to  manufacture  small 
quantities  of  the  listed  controlled 
substances  for  reference  standards. 

No  comments  or  objections  were 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Applied  Science  Labs  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Applied  Science  Labs  on  a 
regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  §  823 
and  28  C.F.R.  §§  0.100  and  0.104,  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 


Dated:  January  12, 1999. 
John  H.  King, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  99-1617  Filed  1-22-99;  8:45  amj 
BiLUNG  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  For  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance. 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section  221 
(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
shovkdng  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
show  below,  not  later  than  February  4, 
1999. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  February  4, 
1999. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C,  this  4th  day  of 
January,  1999. 
Grant  D.  Beale. 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


Federal  Register / Vol.  64,  No.  15 /Monday,  January  25,  1999 /Notices 


3719 


Appendix— Petitions  Instituted  on  01/04/1999 


TA-W 

Subject  firm 
(Petitioners) 

Location 

Date  of  petition 

Product(s) 

35.446  

35.447 

35.448  

35.449  

35.450  

Amphenol  Corp  (lAMAW) 

JPM  Co  of  South  Carolina  (Wrks) 

Private  Line  Group.  Inc  (Comp)  

ARCO  (Comp)  

Braebum  Alloy  Steel  (USWA)  

Sidney,  NY 

Winnsboro,  SC 

Franklin,  GA 

Rano,  TX  

Lower  Burrell,  PA  .... 

Woodbridge,  NJ  

Sewaren,  NJ  

Fremont,  NE  

Odessa,  TX 

Salt  Lake  City,  UT  .. 

Irving,  TX  

Res.  Triangle  Pk, 
NC. 

Garwood,  NJ 

Houston,  TX 

Houston,  TX 

12/14/1998 
12/16/1998 
12/14/1998 
12/17/1998 
12/14/1998 
12/21/1998 
12/21/1998 
12/21/1998 
12/17/1998 
12/21/1998 
12/10/1998 
12/10/1998 

12/11/1998 
12/21/1998 
12/18/1998 

Electrical  &  Environmental  Connectors 
Wire  Harness  Cabte 
Men's  Suits.  Sportcoats 
Crude  Oil.  Natural  Gas 
Steel  Conversion 

35.451  

35.452  

35.453  

35.454  

35.455  

Pillstxjry  Co  (The)  (Comp)  

C.P.  Chemicals.  Inc  (Wrks)  

Pendleton  Woolen  Mills  (Comp) 

B.J.  Services  (Wrks) 

Hughes  Christensen  (Wrks)  

Ice  Cream 

Nk:kel  Cartwnate 

Ladies'  Skirts  and  Pants 

Oilwell  Servk»s 

Exploration,  Drilling  Crude  Oil 

Semiconductor  Chips 

Silcon  Wafers  for  Semk»nductors 

Drop  &  Pole  Line  CATV  Hardware 
OilfieW  Servces 
Oil  and  Gas 

35.456  

35.457  

35.458  

35.459  

35.460  

Hitachi  SemkX)nductor  (Wrks) 

Motorola,  Inc  (Wrks) 

Diamond  Communication  (Comp) 

Baker  Oil  Tools  (Comp) 

Amerada  Hess  Corp  (Wrks) 

(PR  Doc.  99-1629  Filed  1-22-99;  8:45  am) 

BILUNQ  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[T  A-W-35.073  and  073B] 

Camptown  Togs,  Incorporated, 
Clanton,  AL;  New  YorK  NY;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
CertiRcation  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  December  15,  1998, 
applicable  to  workers  of  Camptown 
Togs,  Incorporated  located  in  Clanton, 
Alabama.  "The  notice  will  be  published 
soon  in  the  Federal  Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
State  agency  reports  that  worker 
separations  have  occurred  at  New  York, 
New  York  location  of  Camptowm  Togs, 
Incorporated.  The  New  York,  New  York 
location  was  the  sales  office  for 
Camptown  Togs'  production  facilities 
located  in  Clanton  and  Grove  Hill. 
Alabama.  The  workers  were  engaged  in 
the  production  of  infants  and  children's 
tops  and  bottoms. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Camptovkrn  Togs.  Incorporated  who  were 
adversely  affected  by  increased  imports 
of  infants  and  children's  tops  and 
bottoms.  Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 


workers  of  Camptown  Togs. 
Incorporated,  New  York.  New  York. 
The  amended  notice  applicable  to 
TA-W-35,073  is  hereby  issued  as 
follows: 

All  workers  of  Camptown  Togs. 
Incorporated.  Clanton,  Alabama  (TA-W- 
35,073)  and  New  York.  New  York  (TVA-W- 
35,073B)  who  became  totally  or  partially 
separated  from  employment  on  or  after 
September  24, 1997  through  December  15, 
2000  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  DC  this  8th  day  of 
January,  1999. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

[PR  Doc.  99-1623  Filed  1-22-99;  8:45  am] 

BILLINQ  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34,955  and  955A] 

Caza  Drilling,  Inc.,  North  Dakota 
Operations;  Headquartered  in 
Williston,  ND  and  Operating  at  Various 
Locations  in  Montana;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance  on 
September  21,  1998,  applicable  to 
workers  of  Caza  Drilling,  Inc.,  North 
Dakota  Operations  headquartered  in 
Williston,  North  Dakota.  The  notice  was 


published  in  the  Federal  Register  on 
October  9.  1998  (63  FR  54495). 

At  the  request  of  petitioners  and  the 
State  agency,  the  Department  reviewed 
the  certification  for  workers  of  the 
subject  firm.  Review  of  the  investigation 
record  shows  that  workers  of  Caza 
Drilling,  Inc.,  North  Dakota  Operations, 
providing  oil  field  services  in  Montana 
on  a  contractual  basis  for  crude  oil 
producers,  were  inadvertently  excluded 
from  the  certification.  Accordingly,  the 
Department  is  amending  the 
certification  to  expand  coverage  to 
workers  of  Caza  Drilling,  North  Dakota 
Operations,  to  those  workers  operating 
at  various  locations  in  Montana. 

The  intent  of  the  Department's 
certification  is  to  provide  coverage  to  all 
workers  of  the  subject  firm  adversely 
afiected  by  increased  imports  of  crude 
oil. 

The  amended  notice  applicable  to 
TA-W-34,955  is  hereby  issued  as 
follows: 

All  workers  of  Caza  Drilling,  Inc.,  North 
Dakota  Operations,  headquartered  in 
Williston,  North  Dakota  {TA-W-34,955)  and 
operating  at  various  locations  in  the  State  of 
Montana  (TA-W-34,955A),  who  became 
totally  or  partially  separated  from 
employment  on  or  after  August  26, 1997 
through  September  21,  2000.  are  eligible  to 
apply  for  worker  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  6th  day  of 
January  1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  99-1622  Filed  l-?.2-99;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration  . 

[TA-W-34,391  and|TA-W-34,39iq 

Forstmann  &  Company,  Inc.;  Dublin, 
GA;  Carpini  USA-Division  New  York, 
NY;  Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  197-  (19  USC  2273)  the 
Department  of  La  jot  issued  a  Notice  of 
Certification  Regi  rding  EHgibility  to 
Apply  for  Workei  Adjustment 
Assistance  on  May  22,  1998,  applicable 
to  workers  of  Forjtmann  &  Company, 
Inc.  located  in  Dvibhn.  Georgia.  The 
notice  was  publii  hed  in  the  Federal 
Register  on  June  22.  1998  (63  PR  33958). 

At  the  request  I  )f  the  State  agency,  the 
Department  revie|wed  the  certification 
for  workers  of  the  subject  firm.  The 
State  agency  repc  rts  that  worker 
separations  have  occurred  at  Carpini 
USA-Division  of  "orstmann  &  Company, 
Inc.  located  in  New  York,  New  York. 
The  New  York,  I^w  York  workers 
provide  administrative  and  marketing 
services  supporti  ig  the  production  of 
textile  products  a  t  the  Forstmann  & 
Company,  Inc.  plants. 

New  findings  show  that  workers  at 
the  Carpini  USA-Division  of  Forstmann 
&  Company,  Inc.  J  New  York,  New  York 
were  covered  un 
certification,  TA 
expired  Octolaer 

The  intent  of 


ler  a  previous 
^W-32,657,  which 
5.  1998. 


ie  Department's 
certification  is  to  include  all  workers  of 
Forstmann  &  Coitipany,  Inc.  who  were 
adversely  affected  by  increased  imports 
of  textile  product  s. 

The  amended  qotice  applicable  to 
TA-W-34,391  is  hereby  issued  as 
follows: 

All  workers  of  Fc  rstmann  &  Company,  Inc., 
Dublin,  Georgia  (Tj  l-W-34,391)  who  became 
totally  or  partially  separated  from 
employment  on  or  ifter  March  16, 1997 
through  May  22.  2C  CX),  and  all  workers  of 
Forstmann  &  Company,  Inc.,  Carpini  USA 
Division,  New  Yorl ,  New  York  (TA-W- 
34,391C)  who  became  totally  or  partially 
separated  from  em|iloyment  on  or  after 
October  16, 1998  through  May  22,  2000  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  i  )f  the  Trade  Act  of  19/4. 

Signed  at  Washii  gton,  D.C.  this  8th  day  of 
January,  1999. 
Grant  D.  Beale, 

Acting  Director,  Of  ice  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  9»-1626  Filed  1-22-99;  8:45  am) 

ULUNG  CODE  4510-3oIm 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33.100] 

McCulloch  Corporation  (Including 
Corporate  Office/Distribution  Center), 
Tucson,  AZ;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  27, 1997,  applicable  to  all 
workers  of  McCulloch  Corporation, 
Tucson,  Arizona  (excluding  corporate 
office  and  distribution  employees).  The 
notice  was  published  in  the  Federal 
Register  on  March  21,  1997  (62  FR 
13710). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  chain  saws,  string  trimmers,  blowers 
and  other  lawn  and  garden  equipment. 
The  company  reports  that  worker 
separations  occurred  at  the  subject 
firm's  corporate  office  and  distribution 
center,  Tucson,  Arizona  when  the 
company  closed  in  January,  1999. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
McCulloch  Corporation  (including 
corporate  office  and  distribution 
employees)  adversely  affected  by 
increased  imports. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  McCulloch  Corporation, 
Tucson,  Arizona  (including  corporate 
office  and  distribution  center). 

The  amended  notice  applicable  to 
TA-W-34,143  is  hereby  issued  as 
follows: 

All  workers  of  McCulloch  Corporation, 
Tucson,  Arizona  who  became  totally  or 
partially  separated  from  employment  on  or 
after  January  3, 1996  through  February  27, 
1999  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  D.C,  this  13th  day 
of  January,  1999. 
Grant  D.  Beale. 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  99-1627  Filed  1-22-99;  8:45  am] 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  December,  1998 
and  January,  1999. 

In  order  tor  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increase  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  of  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations  for  Workers 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  time. 
TA-W-35,003;  Paramount  Headwear, 

Inc.,  Dexter,  MO 
TA-W-34,251;  ApparelMark,  Inc.,  El 

Paso.  TX 
TA-W-35,228:  Crusader  Engines. 

Sterling  Heights,  MI 
TA-W-35. 1 02;  Mitchell 

Manufacturuing,  A  Lamount  Group 

Co.,  Clare,  MI 
TA-W-34,975;  Osram  Sylvania 

Products,  Inc.,  Wellsboro  Glass 

Technologies,  Wellsboro.  PA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-35, 107;  International  Product 

Options,  New  York,  NY 
TA-W-35,328;  Revlon.  Inc.,  Holmdel,  NJ 
TA-W-35,218;  Hooper  Trucking  Co., 

Odessa,  TX 
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TA-W-35, 1 48;  Martin-Decker/Totco, 

Williston.  ND 
TA-W-35, 341;  The  Kelly-Springfield 
Tire  Co.,  Cumberiand,  MD 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 

7^4-^-55.379;  Spartan  Mills  Woven 

Apparel  Fabrics,  Chesnee,  SC 
TA-W-35,057;  Connex  Pipe  Systems, 

Inc.,  Trutville,  VA 
TA-W-35, 347;  National  Fruit  Products 

Co.,  Inc..  Kent  City,  MI 
TA-W-35, 116;  Davis  Clothing, 

Brockton,  MA 
TA-W-34,925;  Windfall  Products,  Inc., 

St.  Mary's  PA 
TA-W-35,084;  Mascotech,  Inc., 

Mascotech  Forming  Technologies 

Div.,  Fraser,  MI 
TA-W-35, 099;  Creative  Expressions 

Group,  Indianapolis,  IN 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-35,273;  Bend  Door,  A  Div.  Of 
feld-Wen.  Bend,  OR 

This  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevtmt  period  as  required  for 
certification. 
TA-W-35,156;  Pluma,  Inc.,  Eden,  NC 

and  A;  Martinsville,  VA,  B; 

Chatham,  VA,  C;Altavista,  VA,  D; 

Rocky  Mt,  VA,  E;  Meadows  of  Dan, 

VA 

The  investigation  revealed  that 
criteria  (1)  and  criteria  (3)  have  not  been 
met.  A  significant  number  or  proportion 
of  the  workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 

Afifirmative  Determinations  for 
Workers  Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

TA-W-35,099;  Creative  Expressions 
Group,  Indianapolis,  IN:  Invitation 
Department:  October  1,  1997 

TA-W-35, 105;  Thurmond  Apparel. 

State  Road.  NC:  September  29  1997 

TA-W-35,392;  Magnetek  Motor  &■ 

Generator  Group,  Prairie  Grove,  AR: 
December  4,  1997. 


TA-W-35,023;  MTD  Products,  Inc.,  Cub 

Cadet  Div.,  Brownsville,  TN: 

September  16.  1997. 
TA-W-35, 146;  Detroit  Steel  Products. 

Morristown,  IN:  October  20.  1997. 
TA-W-35,028;  Wire-Form,  Warren.  MI: 

September  11,  1997. 
TA-W-35,337;  Cross  Creek  Apparel, 

Inc.,  Floyd,  VA:  November  25,  1997. 
TA-W-35,200;  Nabors  USA,  Inc.,  East 

Texas/North  Louisiana  District, 

Kilgore,  TX  &■  Operating  in  The 

Following  States:  A;  TX  and  B;  LA: 

October  22,  1997. 
TA-W-35, 120;  Biltwell  Clothing  Co..  St. 

Louis,  MO:  October  14,  1997. 
TA-W-35,173;  Jockey  International  Inc., 

St.  Sterling,  KY:  October  21.  1997. 
TA-W-34,932;  Crown  Pacific,  Banners 

Ferry  Div.,  Banners  Ferry,  ID: 

August  15,  1997. 
TA-W-35, 178;  Clar-Mar,  Inc., 

Cherryville,  NC:  October  27,  1997. 
TA-W-35,181;  Nortel.  Inc..  Morrisville. 

NC:  October  20.  1997. 
TA-W-35, 101;  General  Electric  Co., 

Meter  Business,  Somersworth,  NH: 

August  24,  1997. 
TA-W-35.207;  Saldan  Bindery,  Inc., 

Brooklyn,  NY:  November  3,  1997. 
TA-W-35,073  &■  A;  Camptown  Togs, 

Inc.,  Clanton,  AL  and  Grove  Hill, 

AL:  September  24.  1997. 
TA-W-35,206;  Darby  Lumber,  Inc.,  Bob 

Russell  Construction,  Darby,  MT: 

October  27.  1997. 
TA-W-35, 158;  Quickie  Manufacturing 

Corp  &■  Assembly  Service,  Inc.,  El 

Paso,  TX:  October  21,  1997. 
TA-W-35,270;  TDS,  Inc.,  Oklahoma 

City,  OK:  November  16,  1997. 
TA-W-35,203;  Dan  River,  Inc.,  Spindale 

Plant,  Spindale,  NC:  November  5, 

1997. 
TA-W-35, 123;  Hamilton  Beach /Proctor- 

Silex,  Inc.,  Mt.  Airy,  NC:  October 

13,  1997. 
TA-W-35,217;  Technical  Logging 

Systems,  Houma,  LA:  October  27, 

1997. 
TA-W-35,303;  Kehoe  Pipeline  &■ 

Construction  Co.,  Watford  City,  ND: 

November  19,  1997. 
TA-W-35,292;  Sta-Right  Fusing  Co., 

Inc.,  Pittston,  PA:  November  1 7. 

1997. 
TA-W-35, 111;  Associated  Plastics,  Inc.. 

fonesboro,  AR:  September  28.  1997. 
TA-W-35, 134;  Henson  Garment  Co., 

Inc..  Athens,  GA:  October  15.  1997. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 


Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  December, 
1998.  And  January,  1999. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriation 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  fi-om 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-02688;  Lakeshore,  Inc., 

Ontonagon  Facility,  Octonagon,  MI 
NAFTA-TAA-C2669;  Mitchell 

Manufacturing  Group,  A  Lamont 

Group  Co.,  Clare.  MI 
NAFTA-TAA-02761;  Bend  Door,  A  Div. 

F  Jeld-Wen,  Bend,  OR 
NAFTA-TAA-02673;  Creative 

Expressions  Group,  Indianapolis, 

IN 
NAFTA-TAA-02724;  Mattel,  Inc., 

Mattel  Fort  Wayne  Operations,  Fort 

Wayne,  IN 
NAFTA-TAA-02682:  Thomaston  Mills, 

Griffin  Div.,  Griffin,  GA 
NAFTA-TAA-02725;  U.S.  Steel  Mining 

Co.,  LLC,  Pinnacle  System, 

Pineville,  WV 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 
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NAFTA-TAA-02763:  Automotive 

Logistics  Ser  rices,  Brownstown,  MI 
The  investigati  on  revealed  that  the 
workers  of  the  su  sject  firm  did  not 
produce  an  articlfe  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act.  as 
amended. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-0i671;  Associated 

Plastic,  Inc.,  j/onesboro,  AR:  October 

8.  1997. 
NAFTA-TAA-OaB03:  Thomas  S-Betts 

Corp.,  Diamfod  Communication 

Products.  Int..  Garwood,  NJ: 

December  1\,  1997 
NAFTA-TAA-0i680;  W.  Seitchik  &• 

Sons.  Philadelphia,  PA:  October  7, 

1997.  I 

NAFTA-TAA-0^39:  MTD  Products, 

Inc.,  Cub  Cacet  Div.,  Brownsville, 

TN:  September  16,  1997. 
NAFTA-TAA-oi737;  ApparelMark. 

Inc.,  El  Paso\  TX:  November  9. 

1997. 
NAFTA-TAA-0^697:  Standard 

Manufacturkig  Co.,  Orlando,  FL: 

September  26,  1997. 
NAFTA-TAA-02681:  Biltwell  Clothing 

Co.,  St.  Loui ;,  MO:  October  14. 

1997. 
I  hereby  certifjf  that  the 
aforementioned  determinations  were 
issued  during  (hi  months  of  December, 
1998  and  Januarr,  1999.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  C— 4318,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Wishington,  DC  20210 
during  normal  business  hours  or  will  be 
mailed  to  persons  who  write  to  the 
above  address. 
Dated:  January  1^,  1999. 

Grant  D.  Beale, 

Acting  Director,  Oj  'ice  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  99-1630  f'iled  1-22-99;  8:45  am] 

BILUNG  CODE  4510-34-M 


DEPARTMENT  0F  LABOR 

Employment  and  Training 
Administration 
[TA-W-33,922  et  il.] 

Anitec  Image  Corporation  a/k/a  Kodak 
Polychrome  Graphics;  Binghamton, 
NY;  Ridgewood,  NJ;  Arlington  Heights, 
IL;  Corona,  CA;  Duluth,  QA;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 


In  accordance 
Trade  Act  of  19*1 


with  Section  223  of  the 
(19  use  2273)  the 


Department  Labor  issued  a  Certification 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  on  January  9, 
1998,  applicable  to  all  workers  of  Anitec 
Image  Corporation,  located  in 
Binghamton,  New  York.  The  notice  was 
published  in  the  Federal  Register  cm 
February  6, 1998  (63  FR  6209). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  received  by  the  company 
shows  that  worker  separations  have 
occurred  at  the  Ridgewood,  New  Jersey, 
Arlington  Heights,  Illinois,  Corona, 
California  and  Duluth,  Georgia  locations 
of  Anitec  Image  Corporation.  These 
locations  provide  sales  and 
administrative  support  functions  for 
Anitec  Image's  production  facility  in 
Binghamton,  New  York.  The  workers 
are  engaged  in  the  production  of 
photographic  film,  paper  and  related 
products. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Anitec  Image  Corporation  who  were 
adversely  affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Anitec  Image  Corporation, 
also  known  as  Kodak  Polychrome 
Graphics,  Ridgewood,  New  Jersey, 
Arhngton  Heights,  Illinois,  Corona, 
California  and  Duluth,  Georgia. 

The  amended  notice  applicable  to 
TA-W-33,922  is  hereby  issued  as 
follows: 

All  workers  of  Anitec  Image  Corporation, 
also  known  as  Kodak  Polychrome  Graphics, 
Binghamton,  New  York  (TA-W-33,922), 
Ridgewood,  New  Jersey  (TA-W-33,922A), 
Arlington  Heights,  Illinois  (TA-W-33,922B), 
Corona,  California  (TA-W-33.922C)  and 
Duluth,  Georgia  (TA-W-33,922D)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  December  14, 1997 
through  January  9,  2000  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  8th  day  of 
January.  1999. 

Grant  D.  Beale 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  99-1625  Filed  1-22-99;  8:45  am] 

BILUNG  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

p-A-W-34, 744  and  NAFrA-02482J 

Lucas  Varity  North  American  Light 
Vehicle  Braking  Systems  Mount 
Vernon,  OH;  Notice  of  Negative 
Determination^  orr  Reconsideration 

On  November  19,  1998,  the 
Department  issued  an  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  for  the  workers  and 
former  workers  of  the  subject  firm.  The 
petitioner  presented  new  evidence  that 
the  company  shifted  production  of 
certain  brake  systems  to  Mexico  and 
importing  like  or  directly  competitive 
articles  into  the  U.S.  The  notice  was 
published  in  the  Federal  Register  on 
December  10.  1998  (63  FR  68304). 

The  Department  initially  denied  TAA 
to  workers  of  Lucas  Varity  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  Section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met  and  because  the  group 
eligibility  requirements  of  Section  250 
of  the  Act  were  not  met.  The  workers  at 
the  subject  firm  were  engaged  in 
employment  related  to  the  production  of 
brakes  and  brake  parts. 

On  reconsideration,  the  Department 
requested  that  Lucas  Varity  provide 
additional  information  on  the 
production  of  brakes  for  KIA.  The 
additional  information  provided  by  the 
company  indicated  the  following:  (1) 
The  KIA  work,  which  amounted  to  less 
than  three  percent  of  the  company's 
sales  and  labor,  was  shifted  to  Mexico 
during  the  period  August,  1997  through 
February,  1998;  and  (2)  as  of  May  18, 
1998  all  workers  at  the  subject  firm  had 
been  recalled  from  various  temporary 
lay-offs. 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determination  regarding  eligibility  to 
apply  for  worker  adjustment  assistance 
and  NAFTA-Transitional  Adjustment 
Assistance  for  workers  and  former 
workers  of  Lucas  Varity,  North 
American  Light  Vehicle  Braking  System, 
Moimt  Vernon,  Ohio. 

Signed  at  Washington,  DC,  this  6th  day  of 
January  1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  99-1624  Filed  1-22-99;  8:45  am] 
BILUNG  CODE  4S1fr-30-M 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[NAFTA-02648  and  NAFTA— 02648A] 

McCulloch  Corporation  Lalte  Havasu 
City  Warehouse,  L^ke  Havasu  City,  AZ 
and  l^lce  Havasu  City  Operations, 
Lalte  Havasu  City,  AZ;  Amendment 
Certification  Regarding  Eligibility  To 
Apply  for  NAFTA  Transitional 
Adjustment  Assistance 

In  accordance  with  Section  250(a), 
Subchapter  2,  Title  II,  of  the  Trade  Act 
of  1974.  as  amended  (19  USC  2273),  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
NAFTA  Transitional  Adjustment 
Assistance  on  October  22, 1998, 
applicable  to  workers  of  McCulloch 
Corporation,  Lake  Havasu  City 
Warehouse,  Lake  Havasu  City,  Arizona. 
The  notice  was  published  in  the  Federal 
Register  on  November  10, 1998  (63  FR 
63079). 

At  the  request  of  a  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
occurred  at  the  subject  firm's  Lake 
Havasu  City  Operations,  Lake  Havasu 
City,  Arizona  when  it  closed  in  January, 
1999.  The  workers  produced  the 
machined  parts  for  lawn  and  garden 
equipment,  such  as  leaf  blowers,  string 
tilmmers  and  chain  saws.  The 
production  of  machined  parts  for  lawn 
and  garden  equipment  contributed  to 
the  kitting  functions  (i.e.  package 
machined  parts  for  lawn  and  garden 
equipment)  performed  at  McCulloch 
Corporation's  Lake  Havasu  City 
Warehouse,  Lake  Havasu  City,  Arizona. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover 
workers  at  McCulloch  Corporation,  Lake 
Havasu  City  Operations,  Lake  Havasu 
City,  Arizona.  The  intent  of  the 
Department's  certification  is  to  include 
all  workers  of  McCulloch  Corporation 
adversely  affected  by  increased  imports 
fi°om  Mexico. 

The  amended  notice  applicable  to 
NAFTA — 02648  is  hereby  issued  as 
follows: 

All  workers  of  McCulloch  Corporation. 
Lake  Havasu  City  Warehouse.  Lake  Havasu 
City.  Arizona  (NAFTA-2648)  Lake  Havasu 
City  Operations,  Lake  Havasu  City,  Arizona 
(NAFTA-2648A)  who  became  totally  or 
partially  separated  from  employment  on  or 
after  February  10. 1998  through  October  22. 
2000  are  eligible  to  apply  for  NAFTA-TAA 
under  Section  250  of  the  Trade  Act  of  1974. 


Signed  at  Washington.  D.C.  this  13th  day 
of  January,  1999. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  99-1628  Filed  1-22-99;  8:45  am) 

BILUNQ  COOE  4510-30-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Biological 
Sciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended).  The  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (•1754). 

Date  and  Time:  February  8-9. 1999.  9:00 
a.m. -6:00  p.m. 

P/ace:  National  Science  Foundation,  4201 
Wilson  Blvd..  Room's  340  and  375.  Arlington, 
VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  William  Gordon, 
Program  Director,  Collaborative  Research  at 
Undergraduate  Institutions  Room  615. 
National  Science  Foundation.  4201  Wilson 
Boulevard.  Arlington,  VA  22230,  Telephone: 
(703)  306-1469. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  in  response  to  the  Collaborative 
Research  at  Undergraduate  Institutions  Pre- 
proposals.  Collections  program 
announcement  (NSF  99-11). 

Reason  for  Closing:  The  pre-proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  19. 1999. 

Linda  AUen-Benton, 

Acting  Director,  Division  of  Human  Resource 
Management. 

(FR  Doc.  99-1575  Filed  1-22-99;  8:45  am] 

BILUNO  CODE  7SSS-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Computer 
and  Computation  Research;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting.  Special  Emphasis  Panel  in 
Computer  and  Computation  Research. 

Name:  Special  Emphasis  Panel  in 
Computer  and  Computation  Research  (1192). 


Date:  February  15-16, 1999.  February  18- 
19,  1999,  February  22,  1999. 

rime;  8:00  a.m.-5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  1150,  Arlington, 
VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person(s):  S.  Kamal  Abdali, 
Program  Director,  Numeric.  Symbolic,  and 
GeomeU-ic  Program.  CISE/CCR,  Room  1145, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 

Telephone:  (703)  306-1912. 

Purposes  of  Meeting:  To  provide  advice 
and  reconunendations  for  the  Numerical, 
Symbolic,  and  Geometric  Program  (NSG)  by 
providing  review  of  a  group  of  approximately 
50  proposals  with  special  attention  to 
changing  emphases  for  that  program. 

Agenda:  To  review  and  evaluate  NSG 
proposals  as  a  part  of  the  selection  process 
for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
prop>osals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C.  552b(c), 
the  Government  in  the  Sunshine  Act. 

Dated:  January  19, 1999. 
Linda  AUen-Benton, 

Acting  Director,  Division  of  Human  Resource 

Management. 

[FR  Doc.  99-1576  Filed  1-22-99;  8:45  amj 

BILUNO  COOE  7S66-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Engineering 
Education  and  Centers;  Notice  of 
Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  Engineering 
Education  and  Centers  (173). 

Date  and  Time:  February  11-12, 1999,  7:30 
a.m.-5:30  p.m. 

Place:  National  Science  Foundation,  Room 
360,  4201  Wilson  Blvd.,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Ernest  T.  Smerdon, 
Senior  Education  Associate,  Engineering 
Education  and  Centers  Division,  National 
Science  Foundation,  Room  585.  4201  Wilson 
Blvd.,  Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proptosals 
submitted  under  the  Action  Agenda  for 
Systemic  Engineering  Education  Reform 
Guidelines. 

Reason  for  Closing:  The  prof)osals  being 
reviewed  include  informatvjn  of  a 
proprietary  or  confidential  rature,  including 
technical  information,  financial  data,  such  as 
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salaries:  and  p)ers)nal  information 
concerning  indiv  duals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b.  (c)  ('  )  and  (6)  of  the  Government 
in  the  Sunshine  I  ct. 

Dated:  January  ll9, 1999. 
Linda  Allen-Benlbn, 
Acting  Director.  L  ivision  of  Human  Resource 
Management. 
[FR  Doc.  9»-1573 


BILUMQ  COOe  75S6-  M-M 


Filed  1-22-99;  8:45  am) 


NATIONAL  SCENCE  FOUNDATION 

Special  Emphasis  Panel  in  Engineering 
Education  and  Centers;  Notice  of 
Meeting 

In  accordano  s  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting:  i 

Name:  Special  Emphasis  Panel  Engineering 
Education  and  Q  inters  (173). 

Date  and  Timet  February  11-12, 1999,  7:30 
a.m.-5:30  p.m. 

Place:  National  Science  Foundation,  Room 
360,  4201  WilsoE  Blvd..  Arlington,  VA 
22230. 

Type  ofMeetir  g.  Closed. 

Contact  Person:  Dr.  Ernest  T.  Smerdon. 
Senior  Education  Associate,  Engineering 
Education  and  O inters  Division,  National 
Science  Foundat  on.  Room  585,  4201  Wilson 
Blvd..  Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSf  for  financial  support. 

Agenda:  To  reiiew  and  evaluate  proposals 
submitted  underithe  Action  Agenda  for 
Systemic  Engineering  Education  Reform 
Guidelines. 

Reason  for  Clo  ting:  The  proposals  being 
reviewed  includ(  i  information  of  a 
proprietary  or  ca  ifldential  nature,  including 
technical  inform  ition,  Hnancial  data,  such  as 
salaries;  and  fienonal  information 
concerning  indi\<iduals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b.(c)  (<i)  and  (6)  of  the  Government 
in  the  Sunshine  \ct 

Dated:  Januarvl  19. 1999. 
Linda  AUen-Benlon, 
Acting  Director,  division  of  Human  Resource 
Management. 

IFR  Doc.  99-1  sail  Filed  1-22-99;  8:45  am) 
BILUNG  COOE  7S56  41-M 


NATIONAL  SQIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Experimental  &  Integrative  Activities; 
Notice  of  Meeting 

In  accordanae 
Advisory 
463,  as  am 
Foundation 
meeting: 


with  the  Federal 
Comhiittee  Act  (Pub.  L.  92- 
end  id),  the  national  Science 
announces  the  following 


Name:  Special  Emphasis  Panel  in 
Experimental  &  Integrative  Activities  (1193). 

Date  &■  Time:  February  12, 1999. 8:00  a.m.- 
5.00  p.m. 

Place:  Room  1120.  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Lawrence  E.  Brandt, 
Digital  Government,  Experimental  and 
Integrative  Activities,  Room  1160.  National 
Science  Foundation.  4201  Wilson  Boulevard. 
VA  22230  Telephone:  (703)  306-1981. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  National  Science 
Foundation  for  financial  support. 

Agenda:  To  review  and  evaluate  CISE 
Digital  Government  proposals  submitted  in 
resfwnse  to  the  program  announcement  (NSF 
98-121). 

Reason  for  closing:  The  proposal  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and(6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  19, 1999. 
Linda  Allen-Benton, 

Acting  Director.  Division  of  Human  Resource 
Management. 
(FR  Doc.  99-1572  Filed  1-22-99;  8:45  am) 

BlLLINe  COOE  TSSe-OVM 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  for 
Geosciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  for 
Geosciences  (1756). 

Date  Sr  Time:  February  2. 1999,  9:00  am. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Alexander  N.  Shor, 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Arlington,  VA  22230.  Telephone:  (703) 
30&-1579. 

Purpose  of  Meeting:  To  provide  advice  and 
reconunendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Shipboard 
Scientific  Support  Equipment  prop>osals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  and 
personal  information  concerning  individuals 
associated  with  the  proposals.  These  matters 
are  exempt  under  5  U.S.C.  552b(c)  (4)  and  (6) 
of  the  Government  in  the  Sunshine  Act. 


Dated:  January  19. 1999. 
Linda  Allen-Benton, 

Acting  Director,  Division  of  Human  Resource 

Management. 

[FR  Doc.  99-1580  Filed  1-22-99;  8:45  am) 

BILUNO  COOE  75S5-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Mathematical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  in  Mathematical  Sciences  (1204). 

Date  and  Time:  February  8-10.  1999;  8:30 
A.M.  until  5:00  P.M. 

Place:  Room  320,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Joe  Jenkins,  Program 
Director,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230: 
Telephone:  (703)  30&-1879. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
concerning  the  Dynamical  Systems  Ergodic 
Theory,  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  profHSsals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  January  19. 1999. 
Linda  AIIen-Benton, 

Acting  Director,  Division  of  Human  Resource 
Management. 

[FR  Doc.  99-1578  Filed  1-22-99;  8:45  am) 
BILUNO  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Physics 
(1208). 

Date  and  Time:  February  8-10, 1999; 
8:30  AM-5:00  PM. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd..  Arlington.  VA  22230.  Rm. 
1020. 
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Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Boris  Kayser.  Program 
Director  for  Theoretical  Physics,  Division  of 
Physics,  Rm.  1015,  Telephone:  (703)  306- 
1890. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  Theoretical  Physics  Formal 
Strings  Program  at  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reasons  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  information  on 
personnel  and  proprietary  date  for  present 
and  future  subcontracts.  These  matters  are 
exempt  under  5  U.S.C.  552b(c),  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act. 

Dated:  January  19, 1999. 
Linda  Allen-Benton, 

Acting  Director,  Division  of  Human  Resource 

Management. 

IFR  Doc.  99-1571  Filed  1-22-99;  8:45  am) 

BILUNO  CODE  7SS6-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Physics 
(1208). 

Date  and  Time:  February  8-10, 1999; 
8:30AM-5:0QPM. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA  22230,  Rm.  770. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Winston  Roberts, 
Program  Director  for  Theoretical  Physics, 
Division  of  Physics,  Rm.  1015,  Telephone: 
(703)  30e-1890. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  Theoretical  Physics  Nuclear 
Program  at  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reasons  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  information  on 
personnel  and  proprietary  date  for  present 
and  future  subcontracts.  These  matters  are 
exempt  under  5  U.S.C.  552b(c)  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act. 

Dated:  January  19, 1999. 
Linda  AUen-Benton, 

Acting  Director,  Division  of  Human  Resource 

Management. 

IFR  Doc.  99-1574  Filed  1-22-99;  8:45  am) 

MLLMQ  CODE  7»5»-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Physics 
(1208). 

Date  and  Time:  February  12,  1999  from 
8:00  a.m.  to  5:00  p.m.,  Rm.  1060. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA  22230. 

Time  of  Meeting:  Closed. 

Contact  Person:  Dr.  Barry  Schneider, 
Program  Director  for  Atomic,  Molecular  and 
Optical  Plasma  Physics,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230,  Telephone:  (703)  306-1890. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  Plasma  Physics 
Program. 

Agenda:  To  review  and  evaluate  proposals 
for  the  NSF/DOE  Coordinated  Review  of 
Basic  Plasma  Physics  Program  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  information  on 
personnel  and  proprietary  date  for  present 
and  future  subcontracts.  These  matters  are 
exempt  under  5  U.S.C.  552b(c)  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act. 

Dated:  January  19, 1999. 
Linda  AUen-Benton, 

Acting  Director,  Division  of  Human  Resource 
Management. 

[FR  Doc.  99-1577  Filed  1-22-99;  8:45  am] 
BILUNO  CODE  7556-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Physics 
(1208). 

Date  and  Time:  February  4-6,  1999;  8:30 
AM-5:00  PM. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd..  Arlington,  VA  22230.  Rm. 
1060. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Boris  Kayser,  Program 
Director  for  Theoretical  Physics,  Davison  of 
Physics,  Rm.  1015,  Telephone:  (703)  306- 
1890. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  Theoretical  Astrophysics 
Program  at  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 


Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  information  on 
personnel  and  proprietary  date  for  present 
and  future  subcontracts.  These  matters  are 
exempt  under  5  U.S.C.  552b(c)  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act. 

Dated:  January  19. 1999. 
Linda  Allen-Benton, 

Acting  Director,  Division  of  Human  Resource 

Management. 

IFR  Doc.  99-1579  Filed  1-22-99;  8:45  am] 

BILUNO  CODE  7SS6-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-116] 

Notice  of  Application  for 
Decommissioning  Amendment,  Iowa 
State  University,  UTR-10  Research 
Reactor 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  received  an 
application  from  Iowa  State  University 
dated  January  6.  1999.  for  a  license 
amendment  approving  the 
decommissioning  plan  for  the  Iowa 
State  University  Reactor  (Facility 
License  No.  R-59)  located  in  the 
Nuclear  Engineering  Building,  which  is 
located  on  the  west  edge  of  the  main 
campus  of  Iowa  State  University,  in 
Ames.  Iowa. 

A  copy  of  the  application  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  at  2120  L  Street, 
NW.,  Washington,  DC  20037. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss, 
Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  99-1562  Filed  1-22-99;  8:45  am] 
BILUNO  CODE  7SW>-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-23654;  812-11390] 

Principal  Management  Corporation,  et 
al.;  Notice  of  Application 

January  15, 1999. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"). 
ACTION:  Notice  of  application  for  an 
order  under  section  i7(b)  of  the 
Investment  Company  Act  of  1940  (the 
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"Act")  for  an  exei  nption  from  section 
17(a)  of  the  Act. 


APPLICANTS:  Princ  ipal  Management 
Corporation  (the  "Adviser").  Principal 
Tax-Exempt  Cash  Management  Fund, 
Inc.  (the  "Tax-Exrmpt  Fund"),  and 
Principal  Cash  Management  Fund,  Inc. 
(the  "Cash  Management  Fund"  and 
together  with  the  Tax-Exempt  Fund,  the 
"Funds"). 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  1 3  permit  the  Cash 
Management  Fun  i  to  acquire  the  assets 
and  the  liabilities  of  the  Tax-Exempt 
Fund. 

FILING  DATES:  The  application  was  filed 
on  October  30. 19  38,  and  amended  on 
January  12.  1999. 

HEARING  OR  NOTIFI  NATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writin]  to  the  SEC's 
Secretary  and  sen  ing  applicants  with  a 
copy  of  the  requej  t,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SliC  by  5:30  p.m.  on 
February  9,  1999,  and  should  be 
accompanied  by  f  roof  of  service  on  the 
applicants,  in  the  form  of  an  afHdavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  int«  rest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  requ(  st  notification  by 
writing  to  the  SEC 's  Secretary. 
ADDRESSES:  Secrelary,  SEC,  450  Fifth 
Street.  NW,  Washington,  DC  20549. 
Applicants,  The  Principal  Financial 
Group,  Des  Moine  s,  Iowa  50392-0200. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kay  Freeh,  Branch  Chief.at  (202) 
942-0564,  Divisioh  of  Investment 
Management,  Office  of  Investment 
Company  Regulation. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  sunimary  of  the 
application.  The  cpmplete  application 
may  be  obtained  fpr  a  fee  from  the  SEC's 
Public  Reference  ftranch,  450  Fifth 
Street,  NW,  Washington,  DC  20549  (tel. 
(202)942-0526). 

Applicants'  Representations 

1.  Each  of  the  Ftinds  is  a  Maryland 
corporation  regist(  ired  under  the  Act  as 
an  open-end  manj  gement  investment 
company.  Each  of  the  Funds  operates  as 
a  money  market  fi  nd  and  seeks  to 
maintain  a  stable  i  let  asset  value 
("NAV")  per  shan  of  $1.00.  The  Cash 
Management  Func  has  three  classes  of 
shares  outstandinj ;:  Classes  A,  B,  and  R. 
The  Tax-Exempt  f  und  has  only  one 
class.  Class  A,  shares  outstanding.  Class 
A  shares  of  the  Futids  are  not  subject  to 


a  sales  load,  redemption  fee,  exchange 
fee,  contingent  deferred  sales  charge,  or 
a  distribution  fee  under  rule  12b-l 
under  the  Act  ("rule  12b-l  fee"). 

2.  The  Adviser,  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940,  serves  as 
investment  adviser  for  each  of  the 
funds.  The  Adviser  is  an  indirect 
wholly-owned  subsidiary  of  the 
Principal  Life  Insurance  Company,  an 
Iowa  insurance  company  ("Principal 
Life").  At  October  31,  1998,  Principal 
Life  and  it  subsidiaries  owned 
approximately  9.5%  of  all  the 
outstanding  shares  of  the  Cash 
Management  Fund. 

3.  On  September  14,  1998,  the  boards 
of  directors  of  the  Funds  ("Boards"), 
including  a  majority  of  the  directors 
who  are  not  "interested  persons"  of  the 
Funds  as  defined  in  section  2(a)(19)  of 
the  Act,  approved  the  terms  of  an 
Agreement  and  Plan  of  Acquisition 
pursuant  to  which  the  Cash 
Management  Fund  will  acquire  all  the 
assets  and  assume  all  the  liabilities  of 
the  Tax-Exempt  Fund  in  exchange  for 
shares  of  the  Cash  Management  Fund 
equal  in  value  to  the  NAV  of  the  Tax- 
Exempt  Fund  (the  "Acquisition").  The 
Acquisition  is  expected  to  close  on 
April  1, 1999  (the  "Closing  Date").  Each 
shareholder  of  the  Tax-Exempt  Fund 
will  receive  shares  of  the  Cash 
Management  Fund  having  an  aggregate 
NAV  equal  to  the  aggregate  NAV  of  the 
Tax-Exempt  Fund's  shares  held  by  that 
shareholder  calculated  as  of  4:00  p.m. 
on  the  Closing  Date. 

4.  The  investment  objectives  of  the 
Funds  are  substantially  similar.  The 
principal  investment  objective  of  the 
Cash  Management  Fund  is  to  seek  as 
high  a  level  of  current  income  as  is 
consistent  with  the  preservation  of 
principal  and  maintenance  of  liquidity 
by  investing  in  money-market 
instruments.  Similarly,  the  principal 
investment  objective  of  the  Tax-Exempt 
Fund  is  to  seek  as  high  a  level  of  current 
interest  income  exempt  from  federal 
income  tax  as  is  consistent  with  stability 
of  principal  and  maintenance  of 
liquidity  by  investing  in  high  quality, 
short-term  municipal  obligations.' 


'  In  order  to  permit  the  shareholders  of  the  Tax- 
Exempt  Fund  who  wish  to  maintain  an  investment 
in  a  tax-exempt  fund  to  do  so,  the  Principal  Tax- 
Exempt  Bond  Fund  (the  "Bond  Fund")  intends  to 
offer  to  exchange  its  Class  A  shares  at  no  load  for 
shares  of  the  Tax-Exempt  Fund  or  the  shares  of  the 
Cash  Management  Fund  issued  in  exchange  for 
shares  of  the  Tax-Exempt  Fund  (the  "Exchange 
Offer").  The  Exchange  Offer  is  expected  to 
commence  the  day  after  the  Acquisition  is  approved 
by  shareholders  of  the  Tax-Exempt  Fund  and  to 
continue  for  at  least  30  days  following  the  Closing 
Date.  The  Bond  Fund,  a  Maryland  corporation,  is 
an  open-end  management  investment  company 


5.  The  Boards  found  that  participation 
in  the  Acquisition  was  in  the  best 
interests  of  each  Fund  and  their 
shareholders  and  that  the  interests  of 
the  existing  shareholders  of  each  Fund 
would  not  be  diluted  as  a  result  of  the 
Acquisition.  The  Boards  considered  a 
number  of  factors  in  authorizing  the 
Acquisition  including:  (i)  possible 
alternatives  to  the  Acquisition,  (ii)  the 
terms  and  conditions  of  the  Acquisition 
and  whether  the  Acquisition  would 
result  in  dilution  of  shareholder 
interests,  (iii)  the  advantage  to  the  Tax- 
Exempt  Fund  shareholders  of  investing 
in  a  larger  asset  pool  with  greater 
diversification,  (iv)  any  direct  or 
indirect  costs  incurred  by  the  Funds  as 

a  result  of  the  Acquisition,  (v)  expense 
ratios  and  available  information 
regarding  fees  and  expenses  of  the 
Funds,  (vi)  the  tax  consequences  of  the 
Acquisition,  (vii)  the  compatibility  of 
the  investment  objectives  of  the  Funds, 
and  (viii)  the  likelihood  that  the 
shareholders  of  the  Tax-Exempt  Fund  • 
would  prefer  the  option  of  selecting 
between  the  Cash  Management  Fund 
and  the  Bond  Funds  to  maintaining 
their  interests  in  the  Tax-Exempt  Fund. 
The  Adviser  will  pay  all  expenses 
incurred  in  connection  with  the 
Acquisition. 

6.  The  Tax-Exempt  Fund  intends  to 
hold  a  shareholders  meeting  on  March 
31,  1999  to  consider  and  vote  on  the 
Acquisition.  Completion  of  the 
Acquisition  is  subject  to  a  number  of 
conditions  precedent,  in  addition  to  the 
approval  of  the  Acquisition  by  the 
Boards  and  the  shareholders  of  the  Tax- 
Exempt  Fund.  The  Acquisition  will  not 
be  considered  a  tax-free 
"reorganization,"  under  applicable 
provision  of  the  Internal  Revenue  Code. 
Although  the  Acquisition  will  not  be 
considered  a  tax-free  "reorganization," 
in  the  opinion  of  tax  counsel  to  the 
Funds,  no  gain  or  loss  will  be 
recognized  by  either  Fund  or 
shareholders,  in  connection  with  the 
Acquisition,  and  the  tax  cost  basis  of  the 
Cash  Management  Fund  shares  received 
by  Tax-Exempt  Fund  shareholders  will 
equal  the  tax  cost  basis  of  their  shares 
in  the  Tax-Exempt  Fund,  although  their 
holding  period  will  begin  anew  with  the 
Acquisition.  Applicants  agree  that  no 
material  changes  will  be  made  to  the 
Acquisition  plan  without  the  prior 
approval  of  the  Commission  staff. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  prohibits 
any  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 


registered  under  the  Act.  The  Adviser  serves  as  the 
investment  adviser  to  the  Bond  Fund. 
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person  of  such  a  person,  acting  as 
principal,  from  knowingly  selling  to  or 
purchasing  from  such  registered 
company  any  security  or  other  property. 
Section  2(a)(3)  of  the  Act  defines  an 
"affiliated  person"  of  another  person  to 
include  (i)  any  person  directly  or 
indirectly  owning,  controlling,  or 
holding  with  the  power  to  vote,  5%  or 
more  of  the  outstanding  voting 
securities  of  such  other  person;  (ii)  any 
pm^on  5%  or  more  of  whose 
outstanding  voting  securities  are 
directly  or  indirectly  owned,  controlled, 
or  held  with  the  power  to  vote,  by  such 
other  person;  (iii)  any  person  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with,  such  other 
person;  and,  (iv)  if  such  other  person  is 
an  investment  company,  any  investment 
adviser  thereof. 

2.  Rule  17a-8  under  the  Act  generally 
exempts  from  the  prohibitions  of  section 
17(a)  mergers,  consolidations,  or 
purchases  or  sales  of  substantially  all  of 
thfe  assets  of  registered  investment 
companies  that  are  affiUated  persons,  or 
affiUated  persons  of  an  affiliated  person, 
solely  by  reason  of  having  a  common 
investment  adviser,  common  directors, 
and/or  common  officers,  provided  that 
certain  conditions  are  satisfied. 

3.  Applicants  state  that  they  may  not 
rely  on  rule  1 7a-8  in  connection  with 
the  Acquisition  because  the  Funds  may 
be  affiUated  persons  of  each  other  by 
reasons  other  than  those  set  forth  in  the 
rule.  Principal  Life  may  be  deemed  an 
affiliated  person  of  an  affiliated  person 
of  the  Funds  because  its  wholly-owned 
subsidiary  serves  as  the  investment 
adviser  to  the  Funds.  Moreover, 
Principal  Life  may  be  deemed  an 
affiliated  person  of  the  Cash 
Management  Fund  Principal  Life  owns 
approximately  9%  of  the  outstanding 
shares  of  the  Cash  Management  Fund. 

4.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  a  proposed 
transaction  from  section  17(a)  of  the  Act 
if  evidence  establishes  that  the  terms  of 
the  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  and  the  general  purposes  of 
the  Act. 

5.  Applicants  request  an  order  under 
section  17(b)  of  the  Act  exempting  the 
Acquisition  from  section  17(a)  of  the 
Act.  Applicants  submit  that  the 
Acquisition  satisfies  the  requirements  of 
section  17(b)  of  the  Act.  Applicants  note 
that  the  Boards  of  the  Funds  have 
determined  that  the  Acquisition  is  in 
the  best  interest  of  the  Funds  and  of  the 


shareholders  of  the  Funds  and  that  the 
Acquisition  will  not  result  in  dilution  of 
the  interests  of  the  existing  shareholders 
of  the  Funds.  Applicants  state  that  the 
Acquisition  is  consistent  with  the 
principal  investment  objective  of  each 
Fimd  because  each  Fund  operates  as  a 
money  market  fund  and  seeks  to 
preserve  capital  and  maintain  liquidly 
by  investing  in  short-term  investments. 
Applicants  state  that  neither  Fund  will 
incur  any  expenses  in  connection  with 
the  Acquisition  because  the  Adviser  has 
agreed  to  pay  all  these  fees.  Finally, 
applicants  state  that  the  exchange  of  the 
Tax-Exempt  Fund's  shares  for  shares  of 
the  Cash  Management  Fund  will  be 
based  on  relative  NAVs,  and,  in  the 
opinion  of  counsel  to  the  Funds,  no  gain 
or  loss  will  be  recognized  by  either  the 
Fimd  or  its  shareholders  in  cormection 
with  the  Acquisition. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  99-1531  Filed  1-22-99:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  follov^ring  meeting  during 
the  week  of  January  25, 1999. 

A  closed  meeting  will  be  held  on 
Thursday.  January  28,  1999,  at  11:00 
a.m. 

Conunissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4).  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Hunt,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
January  28,  1999,  at  11:00  a.m.,  will  be: 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 


Institution  and  settlement  of 
injunctive  actions. 

At  times,  changes  in  Commission 
priorities  require  alternations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202)  942- 
7070. 

Dated:  January  21, 1999. 
Jonathan  G.  Katz, 
Secretary. 
|FR  Doc.  99-1689  Filed  1-21-99;  11:44  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releas«  No.  34-40955;  File  No.  SR-Amei- 
98^7] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc., 
Relating  to  the  Listing  and  Trading  of 
Options  on  the  Internet  Commerce 
Index 

January  19, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  21, 1998, 
the  American  Stock  Exchange  LLC 
("Amex"  on  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  Amex.'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  &t)m  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  list  and  trade 
European-style,  cash-settled  options  on 
the  Internet  Commerce  Index  (Index"), 
an  equal-dollar  weighted,  A.M. -settled 
new  index  developed  by  the  Amex 


'  On  December  21,  1998,  the  Amex  replaced  the 
filing's  original  Exhibit  B,  which  lists  the 
component  securities  of  the  Computer  Hardware 
Index,  with  a  new  Exhibit  B.  which  lists  the 
component  securities  of  the  Internet  Commerce 
Index.  See  Letter  from  Scott  G.  Van  Halten,  Legal 
Counsel,  Derivative  Securities.  Amex,  to  Yvonne 
Fraticelli,  SEC.  dated  December  21.  1998.  In 
addition,  the  Amex  replaced  the  Tiling's  original 
cover  letter  with  a  new  cover  letter  indicating  that 
the  Amex  is  filing  the  proposal  pursuant  to  Section 
19(b)(3)(A)  of  the  Act.  See  Letter  from  Scott  G.  Van 
Hatten,  Legal  Counsel,  Derivative  Securities,  to 
Richard  Strasser,  Assistant  Di"H:tor,  Division  of 
Market  Regulation  ("Division").  SEC.  dated 
Dncember  18. 1998. 
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based  on  the  stocks  of  companies 
engaged  in  commt  rce  conducted  over 
the  Internet. 2  In  ac  dition,  the  Amex 
proposes  to  amenc  Amex  Rule  901C, 
"Designation  of  St  3ck  Index  Options," 
Commentary  .01,  to  indicate  that  90%  of 
the  Index's  numerical  index  value  must 
be  accounted  for  w  stocks  which  meet 
the  current  criteria  and  guidelines  set 
forth  in  Amex  Rulit  915.  "Criteria  for 
Underlying  Securities."  In  addition. 
Commentary  .01,  as  amended,  indicates 
that  these  criteria  i  oust  also  be  satisfied 
immediately  foUoT  /ing  each  quarterly 
rebalancing. 

The  Amex  is  fill  ig  their  proposal 
pursuant  to  Amex  Rule  901C, 
Commentary  .02,  \,rhich  provides  for  the 
commencement  of  trading  of  options  on 
the  Index  30  days  nfter  the  date  of  this 
filing.  The  Amex  h  elieves  that  the 
proposal  meets  all  of  the  criteria  set 
forth  in  Amex  Rulo  901C,  Commentary 
.02,  and  the  Comniission's  order 
approving  Amex  Rule  901C, 
Commentary  .02  ('  Generic  Index 
Approval  Order"). ' 

"nie  text  of  the  p  roposed  rule  change 
is  available  at  the  (p^ce  of  the 
Secretary,  Amex.  ^d  at  the 
Commission.         I 

n.  Self-Regulatory  Organization's 
Statement  of  the  Ptirpose  of,  and 
Statutory  Basis  fbc,  the  Proposed  Rule 
Change  I 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  the  basis  for  the 
proposed  rule  chailge  and  discussed  any 
comments  it  recei\  ed  on  the  proposed 
rule  change.  The  t«  xt  of  these  statements 
may  be  examined  i\.  the  places  specified 
in  Item  IV  below.  T  'he  Amex  has 
prepared  summari<!s,  set  forth  in 
sections  (A),  (B),  ajid  (C)  below,  of  the 
most  significant  as  sects  of  such 
statements. 


(A)  Self-Regulator} 
Statement  of  the 
Statutory  Basis  for 
Change 

(a)  Purpose 

The  Amex 
on  its  newly  devel  )ped 
based  entirely  on 


Organization 's 
P  irpose  of,  and 
the  Proposed  Rule 


propdses  to  trade  options 
Index,  which  is 
shares  of 


tie : 


tie 


See  Gener 


I  Excha  nge 


'  In  accordance  with 
Order,  the  Amex  subini^ed 
December  10,  1998, 
Order,  infra  note  3 

'  See  Securities 
(June  3,  1994),  59  FR 
approving  File  Nos.  SR 
59;  SR-NYSE-94-17 
PHLX-94-10).  The  Ge 
established  generic  listi 
narrow-based  indexes  a 
procedures  for  introduc 
satisfying  the  generic  li 


Generic  Index  Approval 
a  pre-filing  on 
ic  Index  Approval 


30)62 


SI; 


Act  Release  No.  34157 
(June  10.  1994)  (order 
\mex-92-35;  SR-CBOE-93- 
-PSE-94-07;  and  SR- 
c  Index  Approval  Order 
standards  for  options  on 
I  id  adopted  streamlined 
ng  trading  in  options 
ng  standards. 
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companies  engaged  in  commerce 
conducted  over  the  Internet.  The 
companies  in  the  Index  generate  all  or 
a  significant  portion  of  their  revenues 
from  commerce  conducted  over  the 
Internet  or  have  as  a  corporate  goal  the 
generation  of  all  or  a  significant  portion 
of  their  revenues  from  commerce 
conducted  over  the  Internet.  Often  the 
share  prices  of  companies,  similar  to 
those  in  the  Index,  that  generate  all  or 
a  significant  portion  of  their  revenues 
from  commerce  conducted  over  the 
Internet  have  been  relatively  volatile. 
Accordingly,  options  on  the  Index  are 
designed  to  provide  investors  with  an 
investment  vehicle  to  participate  in  or 
hedge  against  this  volatility,  and 
decrease  the  risk  involved  in  selecting 
individual  stocks. 

The  Amex  is  filing  this  proposal 
pursuant  to  Amex  Rule  90 IC, 
Commentary  .02,  which  provides  for  the 
commencement  of  the  trading  of  options 
on  the  Index  30  days  after  the  date  of 
this  filing.  The  Amex  believes  that  the 
proposal  meets  all  of  the  criteria  set 
forth  in  Amex  Rule  901C,  Commentary 
.02,  and  in  the  Generic  Index  Approval 
Order.* 

Eligibility  Criteria  For  Index 
Components.  In  accordance  with  the 
requirements  of  Amex  Rule  901C, 
Commentary  .02:  (1)  each  of  the 
component  securities  of  the  Index  has  a 
minimum  market  capitalization  of  at 
least  $75  million  and  has  a  trading 
volume  in  each  of  the  last  six  months  of 
not  less  that  1,000,000  shares;  (2)  at 
lease  90%  of  the  Index's  numerical 
index  value  and  at  least  80%  of  the  total 
number  of  component  securities  meet 
the  current  criteria  for  standardized 
option  trading  set  forth  in  Exchange 
Rule  915  (in  fact,  all  but  one  of  the 
component  securities  in  the  Index 
currently  underlie  standardized 
options);  (3)  the  Index  contains  no 
AJnerican  Depositcuy  Receipts 
("ADRs");  (4)  all  of  die  component 
stocks  of  the  Index  are  listed  on  the 
Amex  or  the  New  York  Stock  Exchange 
("NYSE"),  or  are  traded  through  the 
facilities  of  the  Nasdaq  and  are  reported 
National  Market  securities  ("Nasdaq/ 
NNM");  and  (5)  no  component  security 
represents  more  than  25%  of  the  weiglit 
of  the  index,  and  the  five  highest 
weighted  component  securities  in  the 
Index  do  not  in  the  aggregate  account 
for  more  than  60%  of  the  weight  of  the 
Index. 

Index  Calculation.  The  Index  will  be 
calculated  using  an  "equal-dollar 
weighting"  methodology  designed  to 
ensure  that  each  of  the  component 
securities  is  represented  in  an 


*  See  note  3.  supra. 


approximately  "equal"  dollar  amount  in 
the  Index.  The  following  is  a  description 
of  the  methodology.  As  of  the  market 
close  on  December  1,  1998,  a  portfolio 
of  stocks  were  established  representing 
an  investment  of  approximately  $10,000 
in  the  stock  (rounded  to  the  nearest 
whole  share)  of  each  of  the  companies 
in  the  Index.  The  value  of  the  Index 
equals  the  current  market  value  (j.e., 
based  on  U.S.  primary  market  prices)  of 
the  sum  of  the  assigned  number  of 
shares  of  each  of  the  stocks  in  the  Index 
portfolio  divided  by  the  Index  divisor. 
The  Index  divisor  was  initially 
determined  to  yield  a  benchmark  value 
of  100.00  at  the  closing  of  trading  on 
December  1, 1998. 

Maintenance  of  the  Index.  The 
Exchange  will  maintain  the  Index  in 
accordance  with  Amex  Rule  901C, 
Commentary  .02  so  that:  (1)  the  Index  is 
comprised  of  not  less  than  10 
underlying  stocks,  and  not  more  than  20 
underlying  stocks;  (2)  component  stocks 
constituting  the  top  90%  of  the  Index, 
by  weight,  will  have  a  minimum  market 
capitalization  of  $75  million,  and  the 
component  stocks  constituting  the 
bottom  10%  of  the  Index,  by  weight, 
may  have  a  minimum  market 
capitalization  of  $50  million;  (3)  90%  of 
the  Index's  numerical  index  value  and 
at  least  80%  of  the  total  number  of 
components  will  meet  the  then  current 
criteria  for  standardized  options  trading 
set  forth  in  Amex  Rule  915;  (4)  foreign 
country  securities  or  ADRs  thereon  that 
are  not  subject  to  comprehensive 
surveillance  agreements  will  not  in  the 
aggregate  represent  more  than  20%  of 
the  weight  of  the  Index;  (5)  all  of  the 
Index's  component  stocks  will  either  be 
listed  on  the  Amex.  the  NYSE,  or 
Nasdaq/NNM;  (6)  no  component 
security  of  the  Index  will  represent 
more  than  20%  of  the  weight  of  the 
Index,  and  the  five  highest  weighted 
components  will  not  in  the  aggregate 
account  for  more  than  60%  of  the  Index; 
and  (7)  the  trading  volume  of  each 
component  security  shall  be  at  least 
500,000  shares  for  each  of  the  last  six 
months,  or  for  each  of  the  lowest 
weighted  components  that  in  the 
aggregate  account  for  more  than  10%  of 
the  weight  of  the  Index,  the  monthly 
trading  volume  may  be  at  least  400.000 
shares  for  each  of  the  last  six  months. 

The  Exchange  shall  not  open  for 
trading  any  additional  option  series  if 
the  Index  fails  to  satisfy  any  of  the 
maintenance  criteria  set  forth  above 
unless  such  failure  is  determined  by  the 
Exchange  not  to  be  significant  and  the 
Commission  concurs  in  that 
determination,  or  unless  the  continued 
listing  of  Index  options  has  been 
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approved  by  the  Commission  pursuant 
to  Section  19(b)(2)  of  the  Act. 

Rebalancing.  Following  the  close  of 
trading  on  the  third  Friday  of  February, 
May,  August  and  November,  the  Index 
portfolio  will  be  adjusted  by  changing 
the  number  of  whole  shares  of  each 
component  stock  so  that  each  company 
is  again  represented  in  "equal"  dollar 
amounts.  If  necessary,  a  divisor 
adjustment  will  be  made  at  the 
rebalancing  to  ensure  the  continuity  of 
the  Index's  value.  The  newly  adjusted 
portfolio  will  then  become  the  basis  for 
the  Index's  value  on  the  first  trading  day 
following  the  adjustment. 

The  nimiber  of  shares  of  each 
component  stock  in  the  Index  portfolio 
will  remain  fixed  between  quarterly 
rebalancings  except  in  the  event  of 
certain  types  of  corporate  actions  such 
as  the  payment  of  a  dividend  other  than 
an  ordinary  cash  dividend,  stock 
distribution,  stock  split,  reverse  stock 
split,  rights  offering,  distribution, 
reorganization,  recapitalization,  or 
similar  event  with  respect  to  the 
component  stocks.  In  the  case  of  a 
merger  or  the  consolidation  of  an  issuer 
of  a  component  stock,  if  the  stock 
remains  in  the  Index,  the  number  of 
shares  of  that  security  in  the  portfolio 
may  be  adjusted  to  the  nearest  whole 
share  to  maintain  the  component's 
relative  weight  in  the  Index  at  the  level 
immediately  prior  to  the  corporate 
action.  In  the  event  of  a  stock  addition 
or  replacement,  the  average  dollar  value 
of  the  remaining  portfolio  components 
will  be  calculated  and  that  amount 
invested  in  the  stock  of  the  new 
component,  to  the  nearest  whole  share. 
In  all  cases  the  divisor  will  be  adjusted, 
if  necessary,  to  ensure  Index  continuity. 

AH  stock  replacements  and  the 
handling  of  non-routine  corporate 
actions  will  be  annouced  at  least  ten 
business  days  in  advance  of  such 
effective  change,  whenever  possible. 
The  Exchange  will  make  this 
information  available  to  the  public 
through  dissemination  of  an  information 
circular. 

Dissemination  of  Index.  Similar  to 
other  stock  index  values  which  underlie 
exchange-traded  products,  the  value  of 
the  Index  will  be  calculated 
continuously  and  disseminated  every  15 
seconds  over  the  Consolidated  Tape 
Association's  Network  B.  The  Amex  and 
the  Options  Price  Reporting  Authority 
("OPRA")  represent  that  they  have  the 
necessary  systems  capacity  to  handle 
the  additional  traffic  of  the  Index.^ 


Expiration  and  Settlement.  The 
proposed  Index  options  will  be 
European-style  [i.e.,  exercises  are 
permitted  at  expiration  only),  and  cash 
settled.  Standard  option  trading  hours 
(9:30  a.m.  to  4:02  p.m.  New  York  time) 
will  apply.  The  options  on  the  Index 
will  expire  on  the  Saturday  following 
the  third  Friday  of  the  expiration  month 
("Expiration  Friday").  The  last  trading 
day  in  expiring  option  series  will 
normally  be  the  second  to  the  last 
business  day  preceding  the  Saturday 
following  the  third  Friday  of  the 
expiration  month  (normally  a 
Thursday).  Trading  in  expiring  options 
will  cease  at  the  close  of  trading  on  the 
last  trading  day. 

The  Exchange  plans  to  list  options 
series  with  expirations  in  the  three  near- 
term  calendar  months  and  in  two 
additional  calendar  months  in  the 
February  cycle.  In  addition,  the  A"  er 
may  list  flexible  exchange  options 
("FLEX  Options")  on  the  Index,  and 
longer  term  option  series  having  up  to 
thirty-six  months  to  expiration.  In  lieu 
of  such  long-term  options  on  a  full  value 
Index,  the  Exchange  may  instead  fist 
long-term,  reduced  value  put  and  call 
options  based  on  one-tenth  (Vioth)  the 
Index's  full  value.  In  either  event,  the 
interval  between  expiration  months  for 
either  a  full  value  or  reduced  value 
long-term  option  will  not  be  less  than 
six  months.  The  trading  of  any  long- 
term  options  will  be  subject  to  the  same 
rules  which  govern  the  trading  of  all  the 
Exchange's  Index  options,  including 
sales  practice  rules,  margin 
requirements  and  floor  trading 
procedures.  Position  limits  on  reduced 
value  long-term  Index  options  will  be 
equivalent  to  the  position  limits  for 
regular  (full  value)  Index  options  and 
would  be  aggregated  with  such  options 
(for  example,  if  the  position  limit  for  the 
full  value  options  is  15,000  contracts  on 
the  same  side  of  the  market,  then  the 
position  limit  for  the  reduced  value 
options  will  be  150,000  contracts  on  the 
same  side  of  the  market). 

The  exercise  settlement  value  for  all 
of  the  Index's  expiring  options  will  be 
calculated  based  upon  the  primary 
exchange  regular  way  opening  sale 
prices  for  the  Index's  component  stocks. 
In  the  case  of  Nasdaq/NNM  listed 
securities,  the  first  reported  regular  way 
sale  price  will  be  used.  If  any 
component  stock  of  the  Index  does  not 
open  for  trading  on  its  primary  market 
on  the  last  trading  day  before  expiration, 


'  See  Letter  from  Scott  G.  Van  Hatten,  Legal 
Counsel,  Derivative  Securities,  Amex,  to  Richard 
Strasser,  Assistant  Director,  Division,  Commission, 
dated  December  22. 1998;  Letter  from  Raymond  L. 


Bell,  Vice  President,  Market  Data  Services,  Amex, 
to  Richard  Strasser,  Assistant  Director,  Division, 
Commission,  dated  January  11,  1999;  and  Letter 
from  Joe  Corrigan.  Executive  Director,  OPRA,  to 
Richard  Strasser,  Assistant  Director,  Division, 
Commission,  dated  January  IS,  1999. 


then  the  prior  day's  last  sale  price  will 
be  used  in  the  calculation. 

Exchange  Rules  Applicable  to  Stock 
Index  Options.  Amex  Rules  900C 
through  980C  will  apply  to  the  trading 
of  option  contracts  based  on  the  Index. 
These  rules  cover  issues  such  as 
surveillance,  exercise  prices,  and 
position  limits.  Surveillance  procedures 
currently  used  to  monitor  trading  in 
each  of  the  Exchange's  other  index 
options  will  also  be  used  to  monitor 
trading  in  Index  options.  The  Index  is 
deemed  to  be  a  stock  index  option 
under  paragraph  (a)  of  Amex  Rule  901C, 
"Designation  of  Stock  Index  Options." 
and  a  stock  index  industry  group  under 
paragraph  (b)(1)  of  Amex  Rule  900C, 
"Applicability  and  Definitions."  With 
respect  to  paragraph  (b)  of  Amex  Rule 
903C,  "Series  of  Stock  Index  Options," 
the  Exchange  proposes  to  list  near-the- 
money  (i.e.,  within  ten  points  above  or 
below  the  current  index  value)  option 
series  on  the  Index  at  2V2  point  strike 
(exercise)  price  intervals  when  the  value 
of  the  Index  is  below  200  points.  In 
addition,  the  Exchange  expects  that  the 
review  required  by  paragraph  (c)  of 
Amex  Rule  904C.  "Position  Limits." 
will  result  in  a  position  limit  of  15,000 
contracts  for  options  on  the  Index. 

(b)  Basis 

The  Amex  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5),  in 
particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Amex  believes  that  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
constitutes  a  stated  pbUcy,  practice,  or 
interpretation  with  respect  to  the 
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IV.  Solicitation  of  Comments 

Interested  persdns  are  invited  to 
submit  written  data,  views  and 
argimients  concer  ling  the  foregoing, 
including  whethe  ■  it  is  consistent  with 
the  Act.  Persons  making  written 
submissions  shou  d  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Was  lington.  D.C.  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  \  mtten  statements 
with  respect  to  ths  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  lelating  to  the 
proposed  rule  ch*ige  between  the 
Commission  and  i  iny  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordaj  ice  with  the 


provisions  of  5  U 


S.C.  552,  will  be 


available  for  insp(  iction  and  copying  at 


the  Commission's 


Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  pri  icipal  office  of  the 
Amex.  All  submissions  should  refer  to 
File  No.  SR-Ame:  ;-98-47  and  should  be 
submitted  by  Febi  uary  16, 1999. 
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SECURrriES  and  exchange 

COMMISSION 

[Release  No.  34-40950;  File  No.  SR-CHX- 
98-31] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Chicago  Stock 
Exchange,  Inc.  Relating  to  the  Trading 
of  Select  Sector  SPDRs® 

January  15,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),'  notice  is  hereby  given  that  on 
December  18, 1998,  the  Chicago  Stock 
Exchange,  Inc.  ("CHX"  or  the 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  CHX.  The  Commission  is 
publishing  this  notice  and  order  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
approve  the  proposal  on  an  accelerated 
basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  trade,  pursuant 
to  unlisted  trading  privileges  ("UTP") 
and  the  listing  standards  of  CHX  Article 
XXVIII,  Rule  24,  nine  series  of  Select 
Sector  SPDRs*  by  adding  a  new 
interpretation  and  policy  .03  to  Article 
XXVIII,  Rule  24  and  amending 
interpretation  and  policy  .05  of  Article 
XX,  Rule  22.2 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  he  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  The 
CHX  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  staements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  CHX  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 


MSU.S.C.  78s(b)(l). 

J'S&P"*,  "Standard  &  Poor>  500"*,"Slandard  & 
Poor's  Depository  Receipts"*'  and  "SPDRs"*,  and 
"Select  Sector  SPDR""  are  trademarks  of  the 
McGraw-Hill  Companies,  Inc. 


(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

CHX  Article  XXVIII,  Rule  24  provides 
for  the  listing  and  trading  of  units 
representing  an  interest  in  a  registered 
investment  company  ("Units")  that  seek 
to  provide  investment  results  that 
correspond  generally  to  the  price  and 
yield  performance  of  a  specified  foreign 
or  domestic  index. ^  The  Exchange 
currently  trades,  pursuant  to  unlisted 
trading  privileges,  several  series  of 
World  Equity  Benchmark  Shares  ""^ 
("  WEBSTM..)  4  based  on  Morgan  Stanley 
Capital  International  foreign  stock 
indices  pursuant  to  the  standards  set 
forth  in  Article  XXVIII,  Rule  24.5  wEBS 
are  currently  listed  and  traded  on  the 
American  Stock  Exchange  ("AMEX") 
under  AMEX  Rules  lOOOA  et  seq.,^ 
which  rules  are  substantially  the  same 
as  CHX  Article  XXVIII,  Rule  24. 

The  CHX  proposes  to  trade,  pursuant 
to  UTP  and  the  listing  standards  of  CHX 
Article  XXVIII,  Rule  24,  nine  series  of 
Select  Sector  SPDRs  by  adding  a  new 
interpretation  and  policy  .03  to  Article 
XXVIII,  Rule  24  and  amending 
interpretation  and  policy  .05  of  Article 
XX,  Rule  22.^  The  Select  Sector  SPDRs, 
described  below,  are  issued  by  an  open- 
end  management  investment  company.^ 

(a)  Select  Sector  SPDRs 

The  Exchange  proposes  to  trade  nine 
investment  series  of  Select  Sector 


^  See  Securities  Exchange  Act  Release  No.  37121 
(April  17,  1996),  61  FR  17932  (April  23,  1996) 
(Order  approving  SR-CHX-96-12  amending  Article 
XXVIII  providing  for  the  listing  and  trading  of  units 
representing  an  interest  in  a  registered  investment 
company). 

••  "World  Equity  Benchmark  Shares"  and  "WEBS" 
are  service  marks  of  Morgan  Stanley  Group,  Inc. 

5  See  Securities  Exchange  Act  Release  No.  39117 
(September  22,  1997),  62  FR  50973  (September  29, 
1997)  (Order  approving  SR-CHX-96-14  to 
commence  trading  of  WEBS  pursuant  to  UTP  and 
CHX  Article  XXVIII.  Rule  24). 

8  AMEX  Rules  lOOOA  et  seq.  provide  for  the 
listing  and  trading  of  Index  Fund  Shares,  which  are 
shares  issued  by  an  open-end  management 
investment  company  that  seek  to  provide 
investment  results  that  correspond  generally  to  the 
price  and  yield  performance  of  a  speciried  foreign 
or  domestic  index. 

'  The  AMEX  received  the  Commission's  approval 
to  list  and  trade  nine  series  of  Select  Sector  SPDRs 
under  AMEX  Rules  lOOOA  et  seq.  Securities 
Exchange  Act  Release  No.  40749  (Decemt)er  4, 
1998).  63  FR  68483  (December  11.  1998)  ("AMEX 
Select  Sector  SPDRs  Approval  Order"). 

•The  Selector  Sector  SPDR  Trust  (with  respect  to 
Select  Sector  SPDRs)  filed  with  the  Commission  an 
Application  for  Orders  under  Sections  6(c)  and 
17(b)  of  the  Investment  Company  Act  of  1940 
("1940  Act")  as  amended,  for  the  purpose  of 
exempting  Select  Sector  SPDRs  from  various 
provisions  of  the  1940  Act.  See  Investment 
Company  Act  Release  No.  23492  (October  20,  1998). 
63  FR  57332  (October  27,  1998). 


Federal  Register /Vol.  64,  No.  15 /Monday,  January  25,  1999/ Notices 


3731 


SPDRs  to  be  offered  by  the  Select  Sector 
SPDR  Trust,  an  open-ended  investment 
company  and  a  Massachusetts  business 
trust.  The  Select  Sector  SPDRs  offered 
by  the  Trust  are:  The  Basic  Lidustries 
Select  Sector  SPDR;  The  Consumer 
Services  Select  Sector  SPDR;  The 
Consumer  Staples  Select  Sector  SPDR; 
The  Cyclical/Transportation  Select 
Sector  SPDR;  The  Energy  Select  Sector 
SPDR;  The  Financial  Select  Sector 
SPDR;  The  Industrial  Select  Sector 
SPDR;  The  Technology  Select  Sector 
SPDR;  and  The  Utilities  Select  Sector 
SPDR. 

Each  Select  Sector  SPDR  offers  and 
issues  Select  Sector  SPDR  shares  at  their 
net  asset  value  only  in  aggregations  of 
a  specified  number  of  shares  (each,  a 
"Creation  Unit"),  generally  in  exchange 
for  a  basket  of  common  stocks 
consisting  of  some  or  all  of  the 
component  securities  ("Fund 
Securities")  of  a  specified  market  sector 
index  ("Select  Sector  Index"),  together 
with  the  deposit  of  a  specified  small 
cash  payment  known  as  the  "cash 
component"  and  reflecting,  for  example, 
net  accrued  dividends.  It  is  anticipated 
that  the  deposit  of  Fund  Securities  and 
the  specified  cash  payment  in  exchange 
for  Select  Sector  SPDRs  v»rill  be  made 
primarily  by  institutional  investors, 
arbitrageurs  and  the  Exchange 
specialist.  Creation  Units  eire  separable 
upon  issue  into  identical  shares  which 
are  listed  and  traded  on  the  AMEX  and, 
upon  approval  of  this  proposed  rule 
change,  will  also  be  traded  on  the 
Exchange.  Similarly,  shares  jire  also 
redeemable  only  in  Creation  Unit  size 
aggregations  and  usually  in  exchange  for 
Fund  Securities  and  a  specified  cash 
payment.  It  is  anticipated  that  a 
Creation  Unit  will  consist  of  50,000 
shares  of  the  relevant  series  of  Select 
Sector  SPDRs.  The  Select  Sector  SPDR 
Trust  reserves  the  right  to  off  a  "cash" 
option  for  creations  and  redemptions  of 
Select  Sector  SPDRs,  although  it  has  no 
current  intention  of  doing  so.  For  each 
Select  Sector  SPDR,  the  Administrator 
(State  Street  Bank  and  Trust  Company) 
makes  available  through  the  National 
Securities  Clearing  Corporation 
("NSCC"),  immediately  prior  to  the 
opening  of  business,  the  Ust  of  names 
and  the  required  number  of  shares  of 
stocks  of  each  relevant  Select  Sector 
Index  to  be  included  in  the  securities 
deposit  required  in  connection  with 
creation  of  Select  Sector  SPDRs  in 
Creation  Unit  size  aggregations. 

Each  of  the  nine  Select  Sector  Indices, 
which  is  the  benchmark  for  a  Select 
Sector  SPDR,  is  intended  to  give 
investors  an  efficient  way  to  track  the 
movement  of  baskets  of  ihe  equity 
securities  of  public  companies  that  are 


components  of  the  Standard  &  Poor's 
500  Composite  Stock  Index  ("S&P  500") 
and  are  involved  in  specified  sectors. 
Each  stock  included  in  a  Select  Sector 
Index  (the  "Component  Stocks")  will  be 
selected  from  companies  represented  in 
the  S&P  500.  The  nine  Select  Sector 
Indices  together  will  include  all  of  the 
companies  represented  in  the  S&P  500. 
Each  S&P  500  stock  will  be  allocated  to 
one  and  only  one  of  the  Select  Sector 
Indices.  The  CHX  understands  that  each 
Select  Sector  Index  will  be  calculated  by 
the  AMEX's  Index  Services  Group 
("AMEX  ISO")  using  the  "market 
capitalization"  methodology  (the  same 
method  used  in  calculating  the  S&P 
500).  This  design  should  ensure  that 
each  of  the  component  stocks  vnthin  a 
Select  Sector  Index  is  represented  in  a 
proportion  consistent  with  its 
percentage  with  respect  to  the  total 
market  capitalization  of  the  Select 
Sector  Index.  Under  certain  conditions, 
the  nim:iber  of  shares  of  a  component 
stock  may  be  adjusted  to  conform  to 
requirements  of  Subchapter  M  under  the 
Internal  Revenue  Code.^ 

The  stocks  included  in  a  Select  Sector 
Index  have  been  assigned  to  a  Select 
Sector  Index  by  Merrill  Lynch  ("the 
Index  Compilation  Agent").  The  Index 
Compilation  Agent,  after  consultation 
with  Standard  &  Poor's  assigns  stocks  to 
a  particular  Select  Sector  Index  with  the 
aim  of  categorizing  a  company's 
fundamental  business  on  the  basis  of  the 
company's  sales  and  earning 
composition  and  its  predominant  source 
of  revenue  among  the  company's 
business  lines.  In  addition,  such 
assignment  is  based  on  the  sensitivity  of 
the  company's  stock  price  and  business 
results  to  the  common  factors  that  affect 
other  companies  in  the  specific  Select 
Sector  Index.  Standard  &  Poor's  has  sole 
control  over  the  removal  of  stocks  fitim 
the  S&P  500  and  the  selection  of 
replacement  stocks  to  be  added  to  the 
S&P  500.  but  only  plays  a  consulting 
role  in  the  assignment  of  the  S&P  500 
component  securities  to  any  Select 
Sector  Index.  The  assignment  of 
component  stocks  to  a  Select  Sector 
Index  is  the  sole  responsibility  of  the 
Index  Compilation  Agent.  If  Standard  & 
Poor's  removes  a  stock  from  the  S&P 
500,  Merrill  Lynch  will  remove  the 
same  stock  from  whichever  Select 
Sector  Index  it  is  in.  When  Standard  & 


"Each  Select  Sector  SPDR  Fund  intends  to 
qualify  for  and  to  elect  treatment  as  a  separate 
regulated  investment  company  under  Subchapter 
M.  To  qualify  for  such  treatment,  a  company  must 
annually  distribute  at  least  90%  of  its  net 
investment  company  taxable  income  (which 
includes  dividends,  interest  and  net  short-term 
capital  gains)  and  meet  several  other  requirements, 
including  certain  diversification  tests. 


Poor's  assigns  a  replacement  stock  to  the 
S&P  500,  Merrill  Lynch  will  assign  the 
same  stock  to  whichever  Select  Sector 
Index  it  deems  appropriate. 

Each  Select  Sector  Index  is  weighted 
based  on  the  market  capitalization  of 
each  of  the  Component  Stocks,  subject 
to  the  following  asset  diversification 
requirements;  (i)  the  market 
capitalization-based  weighted  value  of 
any  single  Component  Stock  measured 
on  the  last  day  of  calendar  quarter  may 
not  exceed  24.99%  of  the  total  value  of 
its  respective  Select  Sector  Index;  and 
(ii)  with  respect  to  50%  of  the  total 
value  of  the  Select  Sector  Index,  the 
market  capitalization-based  weighted 
value  of  the  Component  Stocks  must  be 
diversified  so  that  no  single  Component 
Stock  measured  on  the  last  day  of  a 
calendar  quarter  represents  more  than 
4.99%  of  the  total  value  of  its  respective 
Select  Sector  Index,  or  in  other  words, 
the  siun  of  the  weight  of  all  of  the 
component  stocks  that  each  represent 
less  than  5%  of  the  Index  must  be  equal 
to  at  least  50%  of  the  Index  weight. 

Rebalancing  the  Select  Sector  Indices 
to  meet  the  asset  diversification 
requirements  will  be  the  responsibility 
of  the  AMEX  ISG.  If  shortly  prior  to  the 
last  business  day  of  any  calendar  quarter 
(a  "Quarterly  Qualification  Date"),  a 
Component  Stock(s)  approaches  the 
maximum  allowable  value  limits  set 
forth  above  (the  "Asset  Diversification 
Limits"),  the  percentage  that  such 
Component  Stock  (or  Component 
Stocks)  represents  in  the  Select  Sector 
Index  will  be  reduced  and  the  market 
capitalization-based  weighted  value  of 
such  Component  Stock  (or  Component 
Stocks)  will  be  redistributed  across  the 
Component  Stocks  that  do  not  closely 
approach  the  Asset  Diversification 
Limits  in  accordance  with  the 
methodology  set  forth  in  the  prospectus 
and  Statement  of  Additional 
Information  for  the  Select  Sector  SPDR 
Trust.  The  Select  Sector  Indices  are 
calculated  and  disseminated  by  the 
AMEX  ISG. 

The  Index  Compilation  Agency  at  any 
time  may  determine  that  a  Component 
Stock  which  has  been  assigned  to  one 
Select  Sector  Index  has  undergone  such 
a  transformation  in  the  composition  of 
its  business  that  it  should  be  removed 
fi-om  the  Select  Sector  Index  and 
assigned  to  a  different  Select  Sector 
Index.  In  the  event  that  the  Index 
Compilation  Agent  notifies  the  AMEX 
ISG  that  a  Component  Stocks  Select 
Sector  Index  assignment  should  be 
changed,  the  AMEX  will  disseminate 
notice  of  the  change  by  issuing  an 
information  circular  to  its  membership 
within  one  business  day  of  receipt  of 
such  notice  and  will  implement  the 
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change  in  the  affe:ted  Select  Sector 
Indices  no  less  thi  in  one  week  after  the 
on  of  information  on 
!  to  the  extent 


initial  disseminat 
the  sector  change 
practicable. 

Component  Sto  :ks  removed  from  and 
added  to  the  S&P  SOO  will  be  deleted 
from  and  added  t<  i  the  appropriate 
Select  Sector  Indox  consistent  with  the 
timing  of  the  announcement  and 
effectiveness  of  additions  and  deletions 
from  the  S&P  500  insofar  as  practicable. 
The  AMEX  will  aimounce  a  change  to 
a  Select  Sector  In(  lex  promptly 
following  an  annc  uncement  by 
Standard  &  Poor's  of  an  addition  to  and 
deletion  from  the  S&P  500.'"  Generally, 
changes  in  the  ap|  )licable  component 
stock  for  the  relev  ant  Select  Sector 
SPDR  Index  will  lie  made  concurrently 
with  Standard  &  F  oor's  change  to  the 
S&P  500. 

Standard  &  Poo  's  will  advise  the 
AMEX  ISG  regard  ing  the  handling  of 
nonroutine  corpoi  ate  actions  which  may 
arise  from  time  to  time  and  which  may 
have  an  impact  on  the  calculation  of  the 
S&P  500,  and.  corsequently,  on  the 
calculation  of  the  Select  Sector  Indices. 
Corporate  actions  such  as  a  merger  or 
acquisition,  stock  spUts,  and  routine 
spin-offs,  which  r  squire  adjustments  in 
the  Select  Sector  Index  calculation,  will 
be  handled  by  the(  AMEX  staff.  Index 
Divisor  adjustmei  ts  will  be  calculated, 
when  necessary,  i  n  the  same  manner 
they  are  handled  )y  Standard  &  Poor's 
in  its  maintenano!  of  the  S&P  500.  In 
the  event  a  merge-  or  acquisition 
changes  a  company's  fundamental 
business  and  souice  of  revenues,  the 
Select  Sector  Inde  x  assignment  of  the 
stock  may  change  In  any  event,  a  new 
Index  Divisor  for  iffected  Select  Sector 
Indices  will  be  di  sseminated  to  the 
public  promptly  I  y  the  AMEX  ISG." 
Each  Select  Secto-  SPDR  will  normally 
invest  at  least  951 1  of  its  total  assets  in 
stocks  that  compr  se  the  relevant  Select 
Sector  Index  or  st  >ck  equivalent 
positions  which  t  le  Adviser  deems 
appropriate  as  an|altemative  to  such 
stocks.'^ 


'"Standard*  Poor's 
SOO  changes  five  business 
effect. 

''CHX  has  requestei  I 
in  the  Component  Stocks 
Index  or  the  Index  Di 
becomes  publicly  avai 
CHX  has  access  to  suci 
will  notify  its  member 
conversation  between 
Lardner,  and  Marc  MclCayli 
Market  Regulation,  Co|nm 
1999. 

"  Select  Sector  SPD|U 
the  securities  in  the  a 
certain  conditions  dii 
prospectus. 


generally  announces  S&P 
days  before  they  take 

that  AMEX  forward  changes 
of  a  Select  Sector  SPDR 
rs  to  the  Exchange  as  it 
able.  To  the  extent  that  the 
information,  the  Exchange 
of  these  changes.  Telephone 
}avid  Rusoff,  Foley  & 

e.  Attorney,  Division  of 
ission,  on  )anuary  12, 


generally  will  hold  all  of 
p  plicable  index,  subject  to 
sf^osed  in  the  applicable 


(b)  Trading  Issues 

The  Select  Sector  SPDR  shares  will  be 
deemed  equity  securities  subject  to  all 
CHX  rules  governing  the  trading  of 
equity  securities,  including,  among 
others,  rules  governing  priority,  parity, 
and  precedence  of  orders,  market 
volatility  related  trading  halt  provisions, 
cmd  responsibilities  of  specialists.  The 
minimum  trading  increment  under 
Article  XX,  Rule  22  for  Select  Sector 
SPDRs  will  be  Vm  of  $1.00. 

(c)  Disclosure 

Member  firms  will  be  informed  by  an 
information  circular,  prior  to  the 
commencement  of  trading,  that 
investors  purchasing  Select  Sector 
SPDRs  must  receive  a  fund  prospectus 
prior  to,  or  concurrently  with,  the 
confirmation  of  a  transaction.  The 
information  circular  will  also  address 
Exchange  members'  responsibilities 
under  CHX  Article  VIII,  Rule  25  ("know 
your  customer  rule")  regarding 
transactions  in  such  shares.  ^^  ^he 
circular  also  will  address  members' 
responsibility  to  deliver  a  prospectus  to 
all  investors  as  well  as  highlight  the 
characteristics  of  purchases  of  Select 
Sector  SPDRs. 

(d)  Dissemination  of  Information  by  the 
Exchange 

The  value  of  the  Select  Sector  Indices 
will  be  calculated  continuously  by 
AMEX  and  disseminated  every  15 
seconds  on  Network  B  of  the 
Consolidated  Tape  Association 
("CTA").  The  major  electronic  financial 
data  vendors,  including  Bloomberg, 
Quotron,  Reuters,  and  Bridge 
Information  Systems,  are  expected  to 
publish  information  on  the  Select  Sector 
and  Technology  100  Indices  for  their 
subscribers. 

To  provide  up  to  date  pricing 
information  for  the  Funds'  shares,  the 
AMEX  will  calculate  and  disseminate 
every  1 5  seconds  through  CTA  Network 
B  an  amount  representing  on  a  per  share 
basis  the  sum  of  the  "Dividend 
Equivalent  Payment"  effective  through 
and  including  the  previous  business 
day,  plus  the  current  value  of  the 
"Deposit  Securities"  (the  sum  of  the 
Dividend  Equivalent  Payment  plus  the 
current  value  of  the  Deposit  Securities 
is  the  "Value").  The  Dividend 
Equivalent  Payment  is  an  amount 
intended  to  enable  a  Fund  to  make  a 
distribution  of  dividends  on  the  next 
payment  date  as  if  all  the  portfolio 
securities  of  the  Fund  had  been  held  for 


'-^CHX  Article  Vin,  Rule  25  generally  requires 
that  members  use  due  diligence  to  learn  the 
essential  facts  relative  to  every  customer,  every 
order  or  account  accepted. 


the  entire  dividend  period.  The 
"Deposit  Securities"  consist  of  a 
designated  portfolio  of  securities 
constituting  a  substantial  replication,  or 
a  representation,  of  the  stocks  included 
in  the  relevant  Fund  index. 

(e)  Other  Characteristics  of  Select  Sector 
SPDRs 

For  each  of  the  nine  series  of  Select 
Sector  SPDRs,  it  is  anticipated  that  a 
minimum  of  the  three  Creation  Units 
will  be  outstanding  at  the 
commencement  of  trading  on  the 
Exchange.  Select  Sector  SPDRs  will  pass 
along  dividends  and  interest,  net  of 
expenses,  to  fund  shareholders  as 
"income  dividend  distributions."  Net 
capital  gains  will  be  distributed  to 
shareholders  as  "capital  gain 
distributions." 

The  net  asset  value  for  the  Funds  is 
calculated  by  the  Administrator,  State 
Street  Bank  and  Trust  Company  ("State 
Street"),  which  is  also  the  Adviser  and 
Custodiein  for  the  Funds.  State  Street 
will  also  act  as  the  lending  agent  for  the 
Select  Sector  SPDRs.  »*  ALPS  Mutual 
Funds  Services,  Inc.  will  serve  as 
principal  underwriter  and  distributor 
for  the  Select  Sector  SPDRs.  Select 
Sector  SPDRs  will  be  registered  in  book- 
entry  form  through  The  Depository 
Trust  Company. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  chemge. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 


''The  lending  agents  for  the  Funds  will  cause  the 
delivery  of  loaned  securities  from  each  Fund  to 
borrowers,  arrange  for  the  return  of  loaned 
securities  to  the  Fund  at  the  termination  of  the 
loans,  request  deposit  of  collateral  when  required 
by  the  loan  arrangements,  and  provide 
recordkeeping  and  accounting  services. 
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arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  meiking  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conmiission,  and  all  written 
Communications  relating  to  the 
prapased  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-98-31 
and  should  be  submitted  by  February 
16.  1999. 

IV.  Commission  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)(5). ^^ 
Section  6(b)(5)  provides  that  Exchange 
rules  facilitate  transactions  in  securities, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  protect  investors  and  the  public 
interest.  Moreover,  that  section  of  the 
Act  requires  that  an  exchange's  rules  not 
be  designed  to  permit  imfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. '^ 

As  the  Commission  noted  in  greater 
detail  in  the  order  approving  Select 
Sector  SPDRs  for  listing  and  trading  on 
AMEX.i'  the  estimated  cost  of  an 
individual  Select  Sector  SPDRs '^ 
should  make  it  attractive  to  individual 
retail  investors  who  wish  to  hold  a 
security  replicating  the  performance  of 


a  portfolio  of  stocks  representing  a 
particular  sector  of  the  marketplace. 
Under  the  proposed  rule  change,  the 
benefits  of  Select  Sector  SPDRs  will 
now  be  available  to  investors  trading  on 
CHX  which  could  benefit  investors 
through  intermarket  competition. 

Although  the  value  of  Select  SPDRs  is 
based  on  the  value  of  the  securities  and 
cash  held  in  the  Fund,  Select  Sector 
SPDRs  are  not  leveraged  instruments. 
Select  Sector  SPDRs  are  essentially 
equity  securities  that  represent  an 
interest  in  a  portfolio  of  stocks  designed 
to  reflect  substantially  the  applicable 
Select  Sector  SPDRs  Index.  Accordingly, 
it  is  appropriate  to  regulate  Select  Sector 
SPDRs  in  a  manner  similar  to  other 
equity  securities.  Nonetheless,  the 
Commission  believes  that  the 
characteristics  of  Select  Sector  SPDi^ 
raise  important  disclosure,  trading,  and 
certain  other  issues. 

(a)  Trading  of  Select  Sector  SPDRs  on 
CHX 

The  Commission  finds  that  adequate 
rules  and  procedures  exist  to  govern  the 
trading  of  Select  Sector  SPDRs  on  CHX 
pursuant  to  UTP.'a  Select  Sector  SPDRs 
will  be  deemed  equity  securities  subject 
to  CHX's  rules  governing  the  trading  of 
equity  securities.  Accordingly,  the 
Exchange's  existing  general  rules  that 
currently  apply  to  the  trading  of  equity 
securities  will  also  apply  to  Select 
Sector  SPDRs.  In  addition.  CHX's 
Article  XXVIII,  Rule  24,2°  which 
contains  specific  listing  and  delisting 
criteria  to  accommodate  the  trading  of 
Units,  will  apply  to  the  trading  of  Select 
Sector  SPDRs. 2'  The  delisting  criteria 
allow  the  Exchange  to  consider  the 
suspension  of  trading  and  the  delisting 
of  a  series  of  Units,  including 
suspending  trading  in  Select  Sector 
SPDRs  traded  on  the  Exchange  pursuant 
to  UTP,  if  an  event  were  to  occur  that 
made  further  dealings  in  such  securities 
inadvisable.  This  will  give  the  Exchange 
flexibility  to  suspend  trading  the  Select 
Sector  SPDRs  if  circumstances  warrant 
such  action.  Accordingly,  the 
Commission  believes  that  CHX's  equity 
rules  in  general,  and  CHX's  Article 
XXVin,  Rule  24  in  particular,  provide 


"U.S.C.  78f(b)(5). 

'*In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(fl. 

"See  AMEX  Select  Sector  SPDRs  Approval 
Order,  supra  note  7. 

'«  As  noted  in  the  AMEX  Select  Sector  SPDRs 
Approval  Order  supra  note  7,  the  estimated  cost  at 
the  time  of  the  approval  for  trading  on  AMEX  was 
$21  to  S28  per  individual  Select  Sector  SPDR. 


"Pursuant  to  Rule  12f-5  under  the  Act.  in  order 
to  trade  a  particular  class  or  type  of  security 
pursuant  to  unlisted  trading  privileges,  the 
Exchange  must  have  rules  providing  for 
transactions  in  such  class  or  type  of  security.  See 
17CFR240.12f-5. 

'"The  Commission  approved  generic  rules  for  the 
listing  and/or  trading  of  investment  company  units 
on  CHX  in  1996.  See  Securities  Exchange  Act 
Release  No.  37589  (August  21.  19961.  61  FR  44370 
(August  28.  1996). 

"  The  Commission  notes  the  CHX  listing  and 
delisting  criteria  is  similar  to  those  adopted  by 
AMEX  to  trade  Select  Sector  SPDRs. 


adequate  safeguards  to  prevent 
manipulative  acts  and  practices  and  to 
protect  investors  and  the  public  interest. 
The  Commission  also  believes  that  the 
proposed  rule  change  should  help 
protect  investors  and  the  public  interest, 
and  help  perfect  the  mechanisms  of  a 
national  market  system,  in  that  it  will 
allow  for  the  trading  of  Select  Sector 
SPDRs  on  CHX  pursuant  to  UTP. 
making  Select  Sector  SPDRs  more 
broadly  available  to  the  investing 
public. 

(b)  Disclosure 

The  Commission  believes  that  CHX's 
proposal  should  provide  for  adequate 
disclosure  to  investors  relating  to  the 
terms  and  characteristics  of  trading 
Select  Sector  SPDRs.  All  Select  Sector 
SPDRs  investors,  including  those 
purchasing  Select  Sector  SPDRs  on  CHX 
pursuant  to  UTP.  will  receive  a 
prospectus  regarding  the  product. 
Because  Select  Sector  SPDRs  trading  on 
CHX  pursuant  to  UTP  will  be  in 
continuous  distribution,  the  prospectus 
delivery  requirements  of  the  Securities 
Act  of  1933  will  apply  to  both  the  initial 
investors  and  to  investors  purchasing 
such  securities  in  the  secondary  market 
on  CHX.  The  prospectus  addresses  the 
special  characteristics  of  Select  Sector 
SPDRs.  including  a  statement  regarding 
their  redeemability  and  method  of 
creation,  and  that  Select  Sector  SPDRs 
are  not  individually  redeemable. 

CHX  has  also  drafted  an  information 
circular  that  will  be  sent  to  all  CHX 
members  prior  to  the  commencement  of 
trading  of  Select  Sector  SPDRs.  The 
information  circular  is  intended  to 
explain  the  characteristics  of  Select 
Sector  SPDRs.  The  circular  will  note,  for 
example,  Exchange  member 
responsibilities,  including  that  before  an 
Exchange  member  undertakes  to 
recommend  a  transaction  in  Select 
Sector  SPDRs  it  should  make  a 
determination  that  it  is  in  compliance 
with  the  CHX  suitability  rules.  The 
circular  will  also  address  member's 
responsibility  to  deliver  a  prospectus  to 
all  investors  piurhasing  Select  Sector 
SPDRs,  as  well  as  highlight  the 
characteristics  of  Select  Sector  SPDRs, 
including  that  they  are  only  redeemable 
in  Creation  Units. 

(c)  Dissemination  of  Information 

The  Commission  believes  that  the 
Values  the  Exchange  proposes  to 
disseminate  for  the  Funds  should  help 
to  provide  investors  with  timely  and 
useful  information  concerning  the  value 
of  the  Select  Sector  SPDRs  Fund  shares 
on  a  per  Fiuid  basis.  The  Exchange 
understands  that  the  information  will  be 
disseminated  through  the  facilities  of 
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the  CTA  and  will  ■eflect  currently 
available  informal  ion  concerning  the 
value  of  the  assets  comprising  the 
Deposit  Securities,  This  information 
will  be  disseminal  ed  every  15  seconds 
during  regular  AMEX  trading  hours  of 
9:30  a.m.  to  4:00  p.m..  New  York  time. 
In  addition,  since  it  is  expected  that  the 
Value  will  closely  track  the  applicable 
Fund,  Jhe  Commi  ssion  believes  that  the 
Values  will  provic  e  investors  with 
adequate  informat  ion  to  determine  the 
intra-day  value  of  the  given  Select 
Sector  SPDR.  As  r  oted  in  the  AMEX 
Select  Sector  SPD  Is  Approval  Order, 
the  Commission  e  tpects  that  the  AMEX 
will  monitor  the  d  isseminated  Value, 
and  if  the  AMEX  \  /ere  to  determine  that 
the  Value  does  no  closely  track  the 
applicable  Fund,  it  would  arrange  to 
disseminate  an  ad  squate  alternative 
value.22 

(d)  Surveillance 

The  Commissio  i  notes  that  CHX  has 
submitted  surveill  ance  procedures  for 
Select  Sector  SPD  Is  intended  to  address 
concerns  associated  with  listing  and 
trading  such  secuiities,  including  any 
concerns  associated  with  specialists 
purchasing  and  re  leeming  Creation 
Units.  The  Exchar  ge  has  represented 
that  its  surveillanc  e  procedures  should 
allow  it  to  identify  situations  where 
specialists  purcha  >e  or  redeem  Creation 
Units  to  ensure  co  mpliance  with  CHX 
Article  XXX,  Rule  23(a),  which  requires 
that  such  purchasi  !s  or  redemptions 
facilitate  the  main  tenance  of  a  fair  and 


he  subject  security. ^3      .,  _       ,     . 
,  J  »u-»\i--  V.  Conclusion 


marketplace.  The 
that  the  proposed 


lissi  01 


"  See  supra,  note  7. 

"In  the  AMEX  Select 
Order,  the  Commission 
raised  when  a  broker-d  laler 
development  and  main 
upon  which  a  product 
is  based.  The  Commi: 
the  Exchange  adopting  ^dequat 
prevent  the  misuse  of 
information  regarding 
in  a  Select  Sector  SPDF 
surveillance  procedure;  i 
concerns  raised  by  Merfill 
the  management  of  the 


produce  added  benefits  to  investors 
through  the  increased  competition 
between  other  market  centers  trading 
the  product.  Specifically,  the 
Commission  believes  that  by  increasing 
the  availability  of  Select  Sector  SPDRs 
as  an  investment  tool  the  CHX's 
proposal  should  help  provide  investors 
with  increased  flexibility  in  satisfying 
their  investment  needs,  by  allowing 
them  to  purchase  and  sell  at  negotiated 
prices  throughout  the  trading  day 
securities  that  replicate  the  performance 
of  several  portfolios  of  stock.^* 

As  noted  above,  the  Commission  has 
approved  the  listing  and  trading  of 
Select  Sector  SPDRs  at  the  AMEX," 
under  rules  that  are  substantially  similar 
to  CHX  Article  XXVIII.  Rule  24.  The 
trading  requirements  of  Select  Sector 
SPDRs  at  the  CHX  will  be  substantially 
similar  to  the  trading  requirements  of 
Select  Sector  SPDRs  at  the  AMEX. 
Additionally,  the  proposed  rule  change 
is  analogous  to  the  Commission's 
approval  of  the  CHX's  trading  of  WEBS 
pursuant  to  UTP  and  CHX  Article 
XXVIII,  Rule  24.26  as  a  result,  the 
Commission  does  not  believe  that 
trading  of  this  product  raises  novel 
regulatory  issues  that  were  not 
addressed  in  the  previous  Hlings. 
Accordingly,  the  Commission  finds 
good  cause  for  approving  the  proposed 
rule  change  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
filing  in  the  Federal  Register. 


orderly  market  in 

CHX  has  reques  :ed  that  the 
Commission  find  ;  ;ood  cause  for 
approving  the  pro  )osed  rule  change 
prior  to  the  thirtie  h  day  after  the  date 
of  publication  of  r  otice  of  filing  in  the 
Federal  Register. '  ['he  Commission 
believes  that  the  E  xchange's  proposal  to 
trade  Select  Sectoi  SPDRs  pursuant  to 
unlisted  trading  p  ivileges  will  provide 
investors  with  a  c(  invenient  way  of 
trading  a  basket  ol  stocks,  based  upon  a 
specific  Select  Sec  tor  Index  as 
designated  by  Mei  rill  Lynch, 
representing  a  par  icular  sector  of  the 


It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^'  that  the 
proposed  rule  change  (SR-CHX-98-31) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  99-1530  Filed  1-22-99;  8:45  am] 
BILUNG  COO€  8010-01-M 


Ilommission  believes 
rule  change  could 


Sector  SPORs  Approval 
discussed  the  concerns 
is  involved  in  the 
enance  of  a  stock  index 
I  uch  as  Select  Sector  SPDRs 
n  noted  the  importance  of 
e  procedures  to 
n  laterial,  non-public 
( hanges  to  component  stocks 
Index.  The  CHX 
should  help  to  address 

Lynch's  involvement  in 
indices. 


**  Unlike  typical  open-end  investment 
companies,  where  investors  have  the  right  to 
redeem  their  fund  shares  on  a  daily  basis,  investors 
in  Select  Sector  SPDRs  can  redeem  them  in  creation 
unit  size  aggregations  only. 

"  AMEX  Select  Sector  SPDRs  Approval  Order, 
supra  note  7. 

"  See  supra,  note  5. 

"15U.S.C.  78s(b)(2). 
"17  CFR  20O.3O-3(aJ(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40953;  File  No.  SR-Phlx- 
99-01] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc.  to 
Modify  Existing  Rules  Relating  to 
Trading  of  the  New  European 
Currency,  the  Euro 

January  15, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  January  6, 
1999,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Phlx.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  change  the 
references  to  the  European  Currency 
Unit  ("ECU")  to  the  New  European 
currency  ("Euro")  in  the  Phlx  rules  in 
response  to  the  European  Council's 
decision  to  convert  the  ECU  to  the  Euro 
on  a  one-to-one  basis  as  of  January  1, 
1999. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Phlx,  and  at  the 
Conmiission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  rule 
Change 

In  its  filing  vsrith  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  chemge  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified  " 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


'15U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  May  11, 1998,  the  Exchange  re- 
introduced the  ECU  for  trading  in  the 
non-customized  environment 
anticipating  the  advent  of  the  Euro.^ 
Subsequently,  the  European  Council 
agreed  in  the  Maastrict  Treaty  to  have  a 
single  European  currency,  the  Euro.  On 
January  1, 1999,  the  ECU  converted  to 
the  Euro  on  a  one-to-one  basis. 
Accordingly,  Phlx  foreign  currency 
options  ("FCO")  contracts  on  the  ECU 
converted  to  the  Euro  pursuant  to  Phlx 
Rule  1009(c).*  Phlx  Rule  1009(c)  states, 
in  the  event  that  any  of  the  sovereign 
governments  of  the  European  Economic 
Community's  European  Monetary 
System  issuing  any  of  the  above 
mentioned  currencies  should  issue  a 
new  currency  intended  to  replace  the 
one  of  the  above  mentioned  cuirencies 
as  a  standard  imit  of  the  official  medium 
of  exchange  of  such  government.  Such 
new  currency  also  may  be  approved  as 
an  underlying  currency  for  options 
transactions  by  the  Exchange,  subject  to 
any  approval  criteria  the  Exchange  may 
deem  necessary  or  appropriate  for  the 
protection  of  investors. 
Pursuant  to  Phbc  Rule  1009(c),  the 
Exchange  believes  that  it  is  necessary 
and  appropriate  for  investors  that  the 
Exchange  recognize  the  conversion  of 
the  ECU  to  the  Euro  on  a  one-to-one 
basis  and  implement  such  changes  to  its 
FCO  contracts,  including  options 
trading  pursuant  to  Phlx  Rule  1069. 
Because  the  ECU/Euro  conversion  was 
on  a  one-to-one  basis,  the  Euro  FCO 
contract  size  would  be  62,500  Euros. 
The  premiiun  will  be  $.0044,  per  unit  or 
$275  for  an  option  contract  having  a 
unit  of  trading  of  62,500,  pursuant  to 
Phlx  Rule  1033.  Pursuant  to  Rule  1014. 
the  bid-ask  differential  for  the  Euro 
options  vdll  be  $.0005  between  the  bid 
and  the  offer  for  each  option  contract  for 
which  the  bid  is  $.0050  or  less;  no  more 
than  $.0010  where  the  bid  is  more  than 
$.0050  but  does  not  exceed  $.0200;  and 
no  more  than  $.0015  where  the  bid  is 


3  See  Securities  Exchange  Act  Release  No.  39940 
(April  30,  1998)  63  FR  25258  (May  7, 1998)  (File 
No.  SR-Phlx-98-17). 

*The  Commission  notes  that  it  was  consulted  by 
the  Phlx  prior  to  the  conversion  of  the  ECU  to  the 
Euro.  On  these  facts,  the  Commission  believes  that 
the  Euro  replaces  the  previously  approved  ECU  as 
the  standard  unit  of  the  official  medium  of 
exchange  of  the  European  Council  as  required  by 
Phlx  Rule  1009(c).  On  different  facts,  however,  the 
Exchange  may  need  to  submit  a  filing  to  the 
Commission,  pursuant  to  Section  19(b)(2)  of  the 
Act,  prior  to  trading  an  option  on  a  new  foreign 
currency  intended  to  replace  an  existing  foreign 
currency  option. 


more  than  $.0200.  The  initial  margin  for 
the  Euro  would  be  3%,  the  same  margin 
as  the  ECU.  5  According  to  Phlx  Rule 
1034,  the  minimum  trading  increments 
for  the  Euro  will  be  the  same  as  the 
ECU,  $.0001. 

As  a  result  of  the  conversion,  the 
Exchange  proposes  to  replace  all 
references  to  the  ECU  with  the  Euro  in 
the  text  of  the  various  Phlx  rules. 
Therefore,  the  Phlx  is  proposing  to 
amend  the  text  of  Phlx  Rules 
1000(b)(15),  1009, 1014.  1033,  1034  and 
Options  Floor  Procediu^  Advice  F-6  to 
reflect  the  proposed  change. 

2.  Statutory  Basis 

The  Phlx  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  6(b)(5)  of  the 
Act  ^  that  an  exchange  have  rules  that 
are  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Specifically,  the  Phlx  notes  that  the 
conversion  of  the  ECU  to  the  Euro  was 
a  major  event  in  world  financial 
markets.  This  conversion  was  adopted 
by  the  Exchange  in  order  to  provide 
investors  with  a  continuous, 
uninterrupted  market  to  hedge  their 
currency  risk  using  options  on  the  Euro. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  at  the  time  of  this  filing. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange  and  therefore,  has  become 
effective  pursuant  to  Section 


'  The  Exchange  submitted  to  the  Commission  a 
correlation  analysis  between  the  ECU  and  the  Euro, 
which  demonstrated  nearly  a  one-to-one 
correlation.  Thus,  the  Exchange  proposes  not  to 
change  the  customer  margin  level  for  the  Euro  at 
this  time.  Subject  to  Phlx  Rule  722,  Commentary 
.15,  the  Exchange  will  re-examine  the  margin  levels 
for  the  Euro  on  January  15,  1999. 

•15U.S.C.  78f(b)(5). 


19(b)(3)(A)(i)  of  the  Act.'  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.* 

At  any  time  within  60  days  of  the 
fiUng  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-99-01  and  should  be 
submitted  by  February  16,  1999. 

For  the  Ck>nimission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  99-1606  Filed  1-22-99;  8:45  am) 
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DEPARTMENT  OF  STATE 

[Public  Notice  2960] 

Office  of  the  Legal  Adviser; 
Application  of  Certain  United  States 
Extradition  Treaties  to  Parental 
Kidnapping 

agency:  Department  of  State. 
action:  Notice. 

SUMMARY:  On  October  31,  1998, 
President  Clinton  signed  into  law  the 


'  15  U.S.C.  78s(b)(3)(A)(i). 

»17CFR240.19b-4. 

»17CFR200.3O-3(a)(12). 
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Extradition  Treat  es  Interpretation  Act 
of  1998  (Title  II  of  Public  Law  105-323). 
That  Act  authoriaes  the  interpretation  of 
the  word  "kidnapping"  in  international 
extradition  treatii  is  of  the  United  States 
to  include  parental  kidnapping.  An 
earlier  Federal  Register  notice  issued  by 
the  State  Departnlent's  Legal  Adviser 
reflected  a  more  limited  interpretation 
of  the  word  kidnapping  in  extradition 
treaties.  This  Notice  explains  the  change 
in  U.S.  policy  in  this  area,  including  the 
context  of  PubUcjLaw  105-323. 
EFFECTIVE  DATE:  October  31.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  M.  Wittei,  Office  of  the  Legal 
Adviser,  Departident  of  State  (202-647- 
7324).  1 

SUPPLEMENTARY  INFORMATION:  Title  II  of 
Public  Law  105-^23.  the  "Extradition 
Treaties  Interpretation  Act  of  1998," 
addresses  a  unique  issue  that  has  arisen 
in  the  last  twent^  years  of  U.S. 
extradition  practice.  The  U.S. 
Government's  international  extradition 
treaties  negotiate!  1  prior  to  the  late 
1970's  typically  1  mit  extradition  to 
specific  listed  offenses  and  include  the 
word  "kidnappirtg"  in  the  negotiated 
lists  of  those  offei  ises.  About  75  of  the 
U.S.  Government's  approximately  110 
extradition  treaty  relationships  fall  in 
this  category  of "  ist"  treaties  that 
include  the  word  "kidnapping". 

At  the  time  the  se  list  extradition 
treaties  were  negotiated,  the  term 
"kidnapping"  was  generally  understood 
in  U.S.  criminal  law  to  exclude 
abductions  or  wrsngful  retentions  of 
minors  by  their  p  arents.  In  keeping  with 
this  narrow  interpretation,  on  November 
24,  1976  the  Stat^Department  Legal 
Adviser  issued  a  Federal  Register 
Notice  with  a  model  "Bilateral  Treaty 
on  Mutual  Extrac  ition  of  Fugitives" 
which  included  I  he  offense  of 
"kidnapping"  in  the  list  of  extraditable 
offenses  while  si:  nultaneously  noting 
that  the  model  tr;aty  would  not  reach 
"domestic  relatic  ns  problems  such  as 
custody  disputes  "  See  Federal  Register, 
Vol.  141,  No.  22i ,  page  51897. 
Subsequently,  thj  State  Department  has 
not  interpreted  such  "list"  treaties  to 
permit  extraditio  a  requests  that  would 
have  construed  t  le  word  "kidnapping" 
to  include  pareni  al  kidnapping. 

U.S.  law  on  this  subject  has  evolved 
dramatically  sine  e  most  of  these  list 
treaties  were  negatiated.  Parental 
kidnappings  are  low  crimes  at  the 
federal  level  (see  United  States  Code, 
Title  18,  Section  1204),  in  all  of  the  50 
states,  and  in  the  District  of  Columbia.  . 
Both  in  the  conte  xt  of  abductions  and 
wrongful  retentidn  of  children  from  the 
United  States  in  violation  of  these  laws 
and,  more  generj  lly,  in  the  interest  of 


enhanced  international  law  enforcement 
cooperation  under  our  extradition 
treaties,  this  narrow  interpretation 
became  the  subject  of  concern  on  the 
part  of  the  U.S.  Departments  of  Justice 
and  State,  state  and  local  prosecutors, 
and  parents  who  would  like  the  greatest 
possible  flexibility  in  dealing  with 
parental  kidnapping  situations. 

In  addition,  as  U.S.  extradition 
practice  evolved,  the  practice  of 
including  lists  of  extraditable  offenses 
in  extradition  treaties  was  gradually 
abandoned  in  favor  of  generally 
permitting  extradition  for  any  crime  that 
is  punishable  in  both  the  requesting  and 
requested  States  by  more  than  one  year's 
imprisonment.  This  advance  in  treaty 
practice  made  the  list  treaty  situation 
particularly  anomalous  because  parental 
kidnapping  was*  typically  an 
extraditable  offense  under  the  modem 
extradition  treaties  that  rely  on  "dual 
criminality"  rather  than  lists  of  offenses, 
so  long  as  the  relevant  treaty  partner  has 
also  criminalized  the  offense  and  all 
other  conditions  of  the  treaties  are  met. 

Normally,  the  interpretation  of  "list" 
treaty  offenses  would  simply  evolve  to 
reflect  the  evolution  of  new  aspects  of 
crimes  that  are  identified  in  the  list 
treaties.  In  this  instance,  however,  the 
U.S.  view  had  been  widely 
disseminated,  including  by  publication 
in  the  Federal  Register  in  1976,  as  a 
fixed  policy  of  the  U.S.  Government. 
Therefore,  in  1997  the  State  and  Justice 
Departments  brought  this  issue  to  the 
attention  of  the  Congress.  These 
consultations  led  to  Public  law  105-323, 
which  addresses  the  matter  by  clarifying 
thaf* 'kidnapping"  in  extradition  list 
treaties  may  include  parental 
kidnapping,  thus  reflecting  the  major 
changes  that  have  occurred  in  this  eirea 
of  criminal  law  in  the  last  20  years. 
With  this  clarification,  the  Executive 
Bramch  is  now  in  a  stronger  position  to 
make  and  act  upon  the  full  range  of 
possible  extradition  requests  dealing 
with  parental  kidnapping  under  list 
treaties  that  include  the  word 
"kidnapping"  on  such  lists.  This  will 
help  achieve  the  goal  of  enhancing 
international  law  enforcement 
cooperation  in  this  area.  The  United 
States  would,  however,  adopt  this 
broader  interpretation  only  once  it  has 
confirmed  with  respect  to  a  given  treaty 
that  this  would  be  a  shared 
understanding  of  the  parties  regarding 
the  interpretation  of  the  treaty  in 
question. 

This  change  in  the  interpretation  of 
"kidnapping"  for  purposes  of 
extradition  treaties  is  entirely  unrelated 
to  and  would  have  no  effect  whatsoever 
on  the  use  of  civil  means  for  the  return 
of  children,  in  particular  under  the 


Hague  Convention  on  the  Civil  Aspects 
of  International  Parental  Child 
Abduction.  It  addresses  only  countries 
with  which  we  h3ve  "list"  extradition 
treaties  and  would  have  no  effect  with 
respect  to  countries  with  which  the 
United  States  has  no  extradition 
relationship  or  countries  where  we  have 
a  dual  criminality  treaty. 

The  adoption  of  this  expanded 
interpretation  with  respect  to  each 
specific  treaty,  however,  will  depend  of 
course  on  the  views  of  the  other  country 
in  question,  as  the  interpretation  of 
terms  in  a  bilateral  treaty  must  depend 
on  a  shared  understanding  between  the 
two  parties.  The  United  States 
recognizes  that  not  all  countries  have 
criminalized  parental  kidnapping,  and 
many  continue  to  treaty  custody  of 
children  as  a  civil  or  family  law  matter 
that  is  not  an  appropriate  subject  for 
criminal  action.  We  also  recognize  that 
this  is  an  evolving  area  of  criminal  law 
and  that  some  countries  which  do  not 
currently  criminalize  this  conduct  may 
decide  to  do  so  in  future  years.  For  this 
reason,  we  will  consult  with  our  list 
treaty  partners  and  will  adopt  the 
expanded  interpretation  only  where 
there  is  a  shared  understanding  to  this 
effect  between  the  parties. 

Dated:  January  11, 1999. 
David  R.  Andrews, 

The  Legal  Adviser,  U.S.  Department  of  State. 
IFR  Doc.  99-1585  Filed  1-22-99;  8:45  am) 
BILUNG  CODE  4710-25-0 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Generalized  Systerp  of  Preferences 
(GSP);  Initiation  of  a  Review  To 
Consider  ttie  Designation  of  Mongolia 
as  a  Beneficiary  Developing  Country 
Under  the  GSP;  Solicitation  of  Public 
Comments  Relating  to  ttie  Designation 
Criteria 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  and  solicitation  of  public 
comment  with  respect  to  the  eligibility 
of  Mongolia  for  the  GSP  program. 
SUMMARY:  This  notice  announces  the 
initiation  of  a  review  to  consider  the 
designation  of  Mongolia  as  a  beneficiary 
developing  country  under  the  GSP 
program  and  solicits  public  comment 
relating  to  the  designation  criteria  by 
April  2.  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  GSP 
Subcommittee,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  N.W.,  Room  518,  Washington. 
D.C.  20508.  The  telephone  number  is 
(202) 395-6971. 
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SUPPLEMENTARY  INFORMATION:  The 
government  of  Mongolia  has  requested 
that  it  be  granted  eligibility  for 
beneficiary  status  under  the  GSP 
program.  The  Trade  Policy  Staff 
Committee  (TPSC)  has  initiated  a  review 
to  determine  if  Mongolia  should  be 
designated  as  a  beneficiary  developing 
country.  A  country  may  not  be 
designated  a  GSP  beneficiary 
developing  country,  absent  a  finding 
that  such  designation  would  be  in  the 
economic  interests  of  the  United  States, 
if  any  one  of  several  elements  are  found, 
including:  the  participation  by  the 
coimtry  in  a  commodity  cartel  that 
causes  serious  disruption  to  the  world 
economy;  the  provision  by  the  country 
of  preferential  treatment  to  products  of 
other  developed  countries  which  has  a 
significant  adverse  effect  on  U.S. 
commerce;  the  expropriation  by  the 
coimtry  of  U.S.-owned  property  without 
compensation;  a  failure  by  the  country 
to  enforce  arbitral  awards  in  favor  of 
U.S.  persons;  the  support  by  the  country 
of  international  terrorism;  or  a  failure  by 
the  country  to  take  steps  to  protect 
internationally  recognized  worker 
rights.  Other  factors  taken  into  accoimt 
in  determining  whether  a  country  will 
be  designated  a  beneficiary  developing 
country  include:  the  extent  to  which  the 
counti7  has  assured  the  United  States 
that  it  will  provide  market  access  for 
U.S.  goods;  the  extent  to  which  the 
country  has  taken  action  to  reduce 
trade-distorting  investment  practices 
and  policies;  and  the  extent  to  which 
the  country  is  providing  adequate  and 
effective  protection  of  intellectual 
property  rights.  The  criteria  for 
designation  are  set  forth  in  full  in 
section  502  of  the  Trade  Act  of  1974,  as 
amended  (19  U.S.C.  2462). 

Interested  parties  are  invited  to 
submit  comments  regarding  the 
eligibility  of  Mongolia  for  designation  as 
a  GSP  beneficiary  developing  country. 
Submission  of  comments  must  be  made 
in  English  in  14  copies  to  the  Chairman 
of  the  GSP  Subcommittee,  Trade  Policy 
Staff  Committee,  and  be  received  in 
Room  518  at  600  17th  Street,  N.W., 
Washington,  D.C.  20508,  no  later  than  5 
p.m.  on  Friday,  April  2,  1999.  Except  for 
submissions  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2003.6  information  and  comments 
submitted  regarding  Mongolia  will  be 
subject  to  public  inspection  by 
appointment  with  the  staff  of  the  USTR 
Public  Reading  Room.  For  an 
appointment,  please  call  Ms.  Brenda 
Webb  at  202/395-6186.  If  the  document 
contains  business  confidential 
information,  14  copies  of  a 
nonconfidential  version  of  the 


submission  along  with  14  copies  of  the 
confidential  version  must  be  submitted. 
In  addition,  the  submission  should  be 
clearly  marked  "confidential"  at  the  top 
and  bottom  of  each  page  of  the 
document.  The  version  which  does  not 
contain  business  confidential 
information  (the  public  version)  should 
also  be  clearly  marked  at  the  top  and 
bottom  of  each  page  (either  "public 
version"  or  'non-confidential"). 
Frederick  L.  Montgomery, 
Chairman,  Trade  Policy  Staff  Committee. 
[FR  Doc.  99-1551  Filed  1-22-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  January  15, 1999 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-99-5002. 

Date  Filed:  January  13,  1999. 

Due  Date  for  Answers,  Conforming 
Application^,  or  Motions  to  Modify 
Scope:  February  10,  1999. 

Description:  Application  of 
Continental  Micronesia,  Inc.,  pursuant 
to  49  U.S.C.  Section  41102  and  Subpart 
Q,  applies  for  renewal  of  its  Guam/ 
Saipan-Osaka  authority  for  a  five  year 
period. 

Docket  Number:  OST-99-5008. 

Date  Filed:  January  15, 1999. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  February  12,  1999. 

Description:  Application  of 
Community  Air,  Inc.,  pursuant  to  49 
U.S.C.  Section  41102  and  Subpart  Q, 
applies  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
scheduled  air  transportation  of  persons, 
property,  and  mail  within  the  states  of 
California  and  Nevada. 


Docket  Number:  OST-99-5010. 

Date  Fi7ec/:  January  15,  1999. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  February  12, 1999. 

Description:  Application  of  Wrangell 
Mountain  Air,  Inc.,  pursuant  to  49 
U.S.C.  Section  41102  and  Subpart  Q, 
applies  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
interstate  scheduled  passenger,  cargo, 
and  mail  air  transportation  between  any 
point  in  any  state  in  the  United  States 
or  District  of  Columbia,  or  any  territory 
or  possession  of  the  United  States,  and 
any  other  point  in  any  state  of  the 
United  States  or  the  District  of 
Columbia,  or  any  territory  or  possession 
of  the  United  States. 
Dorothy  W.  Walker, 
Federal  Register  Uaison. 
[FR  Doc.  99-1563  Filed  1-22-99;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Executive  Committee  of  the  Aviation 
Rulemaking  Advisory  Committee; 
Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Executive  Committee  of  the  Federal 
Aviation  Administration  Aviation 
Rulemaking  Advisory  Committee. 
DATES:  The  meeting  will  be  held  on 
February  10,  1999,  at  10  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Department  of  Transportation, 
400  Seventh  Street,  SW.,  Room  3200- 
3204.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Miss 
Jean  Casciano.  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington,  DC  20591, 
telephone  (202)  267-9683;  fax  (202) 
267-5075;  e-mail  Jean  Cascianofaa.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II).  notice  is  hereby 
given  of  a  meeting  of  the  Executive 
Committee  to  be  held  on  February  10. 
1999,  at  the  U.S.  Department  of 
Transportation.  400  Seventh  Street, 
SW.,  Room  3200-3204,  Washington,  DC. 
10  a.m.  The  agenda  will  include: 

•  "Voting"  members  on  working 
groups. 

•  Assessment  of  working  group 
support. 
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Issued  in  Washing  on,  DC.  on  January  15, 
1999. 

Ida  M.  Klepper, 
Acting  Executive  Director. 
Rulemaking  Advisor '  ( 
IFRDoc.  99-1552  Fi 
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TRANSPORTATION 


Federal  Transit  Aominlstration 

Implementation  of  Section  360  of  the 
Omnibus  Appropriations  Act  for  Fiscal 
Year  1999  (Public  Law  105-277) 

agency:  Federal  Transit  Administration, 

DOT. 

action:  Notice  of 

Section  360  of  the 

Appropriations 


im 


Act 


plementation  of 
Omnibus 
for  Fiscal  Year  1999. 


Act 


2  77) 


US 
01)0 


SUMMARY:  Section 
Appropriations 
(Public  Law  105-: 
may  allow  certain 
Urbanized  Area 
5307  of  Title  49 
populations  200, 
provide  service  foi 
persons  with 
fewer  vehicles,  to 
Section  5307  fundfe 
assistance.  Becaus ; 
the  Transportation 
21st  Century 
would  normally 
Federal  transit 


The  chief 
official  of  a  transit 
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360  of  the  Omnibus 
for  Fiscal  Year  1999 
provides  that  FTA 
recipients  of 
Fqrmula  Funds  (Section 
.C.)  in  areas  with 
or  over  that 
elderly  persons  and 
disaljilities,  with  20  or 
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of  changes  made  by 
Equity  Act  for  the 
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DATES:  A  letter  of  intent  to  apply  for 

funds  pursuant  to  Section  360  must  be 

received  by  the  appropriate  FTA 

Regional  Office  on  or  before  April  15, 

1999.  FTA  will  make  a  determination  of 

the  amount  that  may  be  used  for  Federal 

transit  operating  assistance  on  or  before 

May  14, 1999. 

ADDRESSES:  Addresses  of  FTA  Regional 

Offices  are  as  follows: 

Region  1 — Boston.  Transportation 

Systems  Center,  Kendall  Square,  55 

Broadway,  Suite  920,  Cambridge,  MA. 

02142-1093 
Tel.  617  494-2055 
Region  2 — New  York.  I  Bowling  Green, 

New  York,  NY  10274 
Tel.  No.  212  264-8162 
Region  3— Philadelphia.  1760  Market 

Street,  Suite  500,  Philadelphia,  PA 

19103-4124 
Tel.  215  656-7100 
Region  4 — Atlanta.  61  Forsyth  Street, 

S.W.  Suite  17T50  Atlanta,  GA  30303- 

8917 
Tel.  404  562-3500 
Region  5 — Chicago.  200  W.  Adams 

Street,  Suite  2410,  Chicago,  IL  6060&- 

5232 
Tel.  312  353-2789 
Region  6— Ft.  Worth.  819  Taylor  Street, 

Room  8A36  Ft.  Worth,  TX  76102 
Tel.  817  978-0550 
Region  7— Kansas  City,  MO.  6301 

Rockhill  Road,  Suite  303  Kansas  City, 

MO  64131-1117 
Tel.  816  523-0204 
Region  8 — Denver.  Columbine  Place, 

216  16th  St.,  Suite  650  Denver,  CO 

80202-5120 
Tel.  303  844-3242 
Region  9 — San  Francisco.  201  Mission 

Street,  Room  2210  San  Francisco,  CA 

94105-1800 
Tel.  415  744-3133 
Region  10 — Seattle.  Jackson  Federal 

Building,  915  Second  Avenue,  Suite 

3142  Seattle,  WA  98174-1002 
Tel.  206  220-7954 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Douglas  A.  Kerr,  Director,  Office  of 
Program  Guidance  £md  Support,  Federal 
Transit  Administration  (Tel.  (202)  366- 
1656). 

SUPPLEMENTARY  INFORMATION:  In  the 
Omnibus  Appropriations  Act  for  Fiscal 
Year  1999  (Public  Law  105-277  dated 
October  21, 1998,  Congress  added  a 
provision  that  allows  operating 
expenses  of  certain  transit  operators  in 
areas  with  populations  of  200,000  and 
over  to  be  an  eligible  cost  category 
under  the  Urbanized  Area  Formula 
Program,  Section  5307  of  Title  49  U.S.C. 
The  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21)  (Pub.  L.  105- 
178)  eliminated  the  eUgibility  of  Federal 
transit  operating  assistance  for 


urbanized  areas  with  populations 
200,000  or  over.  The  provision.  Section 
360  of  the  Omnibus  Act,  amends 
Section  3027  of  the  TEA-21  by  adding 
the  following  language: 

"(3)  Services  for  Elderly  and  Persons  with 
Disabilities.  In  addition  to  assistance  made 
available  under  paragraph  (1),  the  Secretary 
may  provide  assistance  under  section  5307  of 
title  49  United  States  Code,  to  a  transit 
provider  that  ojjerates  20  or  fewer  vehicles  in 
an  urbanized  area  with  a  population  of  at 
least  200,000  to  finance  the  operating  costs 
of  equipment  and  facilities  used  by  the 
transit  provider  in  providing  mass 
transportation  services  to  elderly  and  persons 
with  disabilities,  provided  that  such 
assistance  to  all  entities  shall  not  exceed 
$1,000,000  annually." 

The  intent  of  Congress  is  to  protect — 
"hold  harmless" — from  the  loss  of 
Federal  transit  operating  assistance 
certain  small  providers  in  urbanized 
areas  larger  than  200,000  that  provide 
demand-responsive  service  to 
accommodate  elderly  persons  and/or 
persons  with  disabilities  in  areas  in 
which  there  is  no  other  transit  service. 
The  provision  of  Section  360  is 
designed  not  as  a  new  window  of 
opportunity  to  use  Federal  funds  for 
transit  operating  assistance  but  as  a 
corrective  action  to  address  a  need  the 
Congress  identified  in  large  urbanized 
areas  in  which  there  is  no  other  transit 
service  provided  for  elderly  persons  and 
persons  with  disabilities. 

Amount  Available 

Section  5307  funds  made  eligible  for 
operating  assistance  by  Omnibus  Act 
eunount  to  a  total  of  $1  million  per  year. 
Such  demand  responsive  service  to 
elderly  persons  and/ or  persons  with 
disabilities  will  be  eligible  for  FTA 
operating  assistance  at  the  50/50 
Federal/local  share  ratio. 

The  $1  million  made  eligible  for 
Federal  transit  operating  assistance  by 
Section  360  of  the  Omnibus  Act  is  not 
additional  money;  nor  is  it  a  set-aside. 
Rather,  this  provision  establishes  an 
optional  additional  eligibility  for  the  use 
of  Section  5307  funds  by  past  recipients 
of  Secrtion  5307  funds  that  qualify  to  use 
a  portion  of  the  Fiscal  Year  1999  funds 
for  operating  assistance. 

Funds  for  ADA-Related  Paratransit 

The  funds  eligible  for  operating 
assistance  under  Section  360  of  the 
Omnibus  Act  are  not  available  to 
operate  the  paratransit  services 
complementary  to  fixed  route  bus 
services  that  are  required  by  the 
Americans  with  Disabilities  Act  of  1990 
(42  U.S.C.  12143).  TEA-21,  at  Section 
3027,  amended  Section  5302(a)  of 
Federal  transit  law  to  expand  the 
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definition  of  an  eligible  FTA-assisted 
capital  project  to  include  costs  for 
operating  ADA-related  complementary 
paratransit  in  any  sized  UZA,  for  any 
grant  applicant  that  is  in  compliance 
with  ADA.  Hence,  providers  of  ADA- 
related  paratransit  service  may  apply  for 
funds  at  the  80/20  Federal/local  share 
ratio  in  accordance  with  Section  3027  of 
TEA-21.  Up  to  10  percent  of  the 
urbanized  area's  apportionment  under 
Section  5307  of  Title  49,  Chapter  53, 
may  be  used  for  the  ADA-related  costs. 
The  option  to  use  and  the  allocation  of 
the  10  percent  is  to  be  made  by  the  local 
Metropolitan  Planning  Organization. 

Critera 

The  criteria  by  which  FTA  will  allow 
eligibility  for  Federal  transit  operating 
assistance  under  the  provisions  of 
Section  360  of  the  Omnibus 
Appropriations  Act  for  Fiscal  Year  1999 
are  as  follows: 

1.  The  operator  provides  demand 
responsive  service  exclusively  for 
elderly  persons  and/or  persons  with 
disabilities.  Such  service  does  not 
include  service  for  the  general  public. 

2.  The  number  of  demand  responsive 
vehicles,  operated  in  maximum  service, 
is  20  or  fewer. 

3.  The  operator  provides  the  demand 
responsive  service  in  a  UZA  with  a 
population  of  200,000  or  over. 

4.  The  demand-responsive  service 
provided  is  not  ADA  paratransit  service 
complementary  to  fixed  route  service. 

5.  Neither  fixed-route  nor  ADA- 
related  paratransit  service 
complementary  to  fixed-route  service  is 
provided  in  the  service  areas  serve  by 
the  demand  responsible  service  for 
which  Federal  transit  operating 
assistance  will  be  requested. 

6.  The  transit  provider,  in  at  least  one 
of  Federal  Fiscal  Years  1996, 1997,  or 
1998,  has  received  an  FTA  grant  for 
operating  assistance  under  Section  5307 
of  Title  49  U.S.C.  or  has  received 
operating  assistance  under  Section  5307 
passed  through  fi-om  another  FTA 
grantee  and  has  reported  the  assistance 
in  the  National  Transit  Database.  An 
exception  to  the  criteria  of  reporting  the 
funds  received  by  a  pass  through 
arrangement  would  be  the  case  in  which 
FTA  has  allowed  an  exemption  to  the 
reporting  because  the  transit  operator 
operated  nine  or  fewer  vehicles. 

7.  The  Metropolitan  Planning 
Organization  concurs  in  the  use  for 
operating  assistance  of  a  portion  of  the 
urbanized  area's  Section  5307 
apportionment. 

Calculation 

After  determining  a  transit  provider's 
eligibility  to  use  Section  5307  funds  for 


operating  assistance,  and  taking  into 
account  the  total  amounts  of  Federal 
transit  operating  assistance  being 
requested,  FTA  will  determine  the 
amount  for  which  the  recipient  is 
eligible.  Determination  will  be  made  on 
the  basis  of  the  recipient's  past  receipt — 
either  directly  or  indirectly — of  Federal 
transit  operating  assistance  under 
Section  5307  of  Title  49  U.S.C.  The 
transit  operator  will  not  receive  more 
than  the  maximum  the  operator  has 
received  in  any  one  of  the  Federal  Fiscal 
Years  1996, 1997,  or  1998. 

If  the  total  amount  requested  by  all 
eligible  recipients  pursuant  to  Section 
360  is  greater  than  $1  miUion,  FTA  will 
calculate  the  amount  eligible  to  each 
eligible  recipient  on  the  basis  of  Federal 
transit  operating  assistance  obligated  to 
or  passed  through  to  the  particular 
eligible  recipient  in  the  past,  as  a 
proportion  of  the  total  amount  of 
Federal  transit  operating  assistance 
obligated  to  or  passed  through  to  all  of 
the  eligible  recipients  requesting 
eligibility  under  Section  360. 

FTA  Grant  Application  Requirements 

All  of  the  normal  FTA  grant 
requirements  regarding  Federal  transit 
operating  assistance  apply,  as  described 
in  Appendix  D  of  FTA  Circular  9030. IC. 
"Urbanized  Area  Formula  Program: 
Grant  Application  Instructions."  dated 
October  1, 1998.  Understanding  that 
amendments  to  Transportation 
Improvement  Programs  (TIP)  and  to 
State  Transportation  Improvement 
Programs  (STIP)  will  have  to  be  made, 
FTA  will  not  require  that  the  funds  be 
programmed  in  a  TIP  before  the  letter  of 
intent  is  received.  Use  of  the  funds 
imder  Section  360  must  be  programmed 
in  an  approved  TIP  and  an  approved 
STIP,  however,  before  FTA  can  obligate 
funds. 

Letter  of  Intent 

The  letter  of  intent,  which  must  be 
received  by  the  appropriate  FTA 
Regional  Office  on  or  before  April  15, 
1999,  should  address  the  following: 

1.  Each  criterion  of  eligibility  listed. 

2.  The  amounts  of  Federal  transit 
operating  assistance  received,  either 
directly  or  indirectly,  in  each  of  Federal 
Fiscal  Years  1996, 1997,  and  1998. 

3.  The  amount  of  Fiscal  Year  1999 
funds  that  will  be  requested  for  Federal 
transit  operating  assistance.  Such 
amount  may  not  be  greater  than  the 
maximum  amount  received  in  any  one 
of  Federal  Fiscal  Years  1996,  1997,  or 
1998. 


Issued  on:  January  20, 1999. 
Gordon  |.  Linton, 

Administrator. 

|FR  Doc.  99-1632  Filed  1-22-99;  8:45  am) 

BILLING  COOE  4910-67-M 

OEPARTMErfT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-4973] 

Nissan  Motors  Corporation  U.S.A.; 
Receipt  of  Application  for  Decision  of 
Inconsequential  Noncompliance 

Nissan  Motor  Corporation  U.S.A. 
(Nissan)  has  determined  that  certain 
1998  and  1999  Nissan  Frontier  pickup 
trucks  equipped  with  automatic 
transmissions  were  not  in  full 
compliance  with  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  102, 
"Transmission  Shift  Lever  Sequence, 
Starter  Interlock,  and  Transmission 
Bralung  Effect,"  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
Part  573,  "Defect  and  Noncompliance 
Reports."  Nissan  has  also  applied  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  49  U.S.C. 
Chapter  301— "Motor  Vehicle  Safety" 
on  the  basis  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

We  are  publishing  this  notice  of 
receipt  of  an  application  as  required  by 
49  U.S.C.  30118  and  30120.  This  action 
does  not  represent  any  agency  decision 
or  other  exercise  of  judgment 
concerning  the  merits  of  the  application. 

Under  S3. 1.4.1  of  FMVSS  No.  102,  if 
a  vehicle's  transmission  shift  lever 
sequence  includes  a  park  position, 
identification  of  the  shift  lever  positions 
(including  the  positions  in  relation  to 
each  other  and  the  position  selected) 
shall  be  displayed  in  view  of  the  driver 
under  two  conditions:  if  the  ignition  is 
in  a  position  where  the  transmission  can 
be  shifted,  or  the  transmission  is  not  in 
park. 

From  September  1997  to  August  1998, 
Nissan  produced  approximately  22,000 
U.S.  light  trucks  that  use  an  electronic 
display  in  the  instrument  panel  to 
indicate  transmission  gear  position.  In 
these  vehicles,  when  the  ignition  key  is 
in  the  "OFF"  or  "ACCESSORY" 
position,  the  selected  gear  position  is 
not  displayed.  "OFF"  refers  to  the  range 
of  movement  of  the  ignition  key 
between  the  "LOCK"  and 
"ACCESSORY"  positions.  The  gear 
selector  lever  can  be  moved  while  the 
ignition  switch  is  in  "OFF"  or 
"ACCESSORY."  There  is  no  detent  for 
"OFF"  as  the  key  is  rotated  nor  is 
"OFF"  labeled  on  the  ignition  switch. 
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There  is  a  detent  fcr  "ACCESSORY" 
and  it  is  labeled  or  the  ignition  switch. 
Nissan  believes  thi  t  it  is  highly  unlikely 
that  a  driver  woulc  actually  turn  and 
leave  the  key  in  th  ;  "OFF"  position. 
Nissan  states  that  I  he  affected  vehicles 
do  comply  with  al  other  requirements 
ofFMVSSl02. 

Nissan  supports  its  application  for 
inconsequential  nc  incompliance  with 
the  following  statements: 

The  situation  in'  rolving  the  Frontier 
trucks  is  essentially  the  same  as  that 
described  in  an  inconsequentiality 
petition  filed  by  Gmeral  Motors 
Corporation  in  19<  3  and  granted  by 
NHTSA.  See  58  FF  16735.  March  30, 
1993  and  58  FR  33  296,  June  16,  1993. 
The  petitioner  in  t  lat  matter  stated  that, 
on  certain  of  its  ve  licles,  the  PRNDL 
display  would  not  be  illuminated  if  the 
transmission  was  1  eft  in  a  position  other 
than  "PARK"  whei  the  ignition  key  was 
turned  "OFF."  Thi  i  petitioner  noted  that 
the  vehicles  in  qu«  stion  complied  with 
FMVSS  102  durin  ;  normal  ignition 
activation  and  veh  icle  operation.  In  that 
matter,  NHTSA  concluded  that  since  the 
noncompliance  di  i  not  occur  during 
times  that  the  affei  :ted  vehicles  were 
operated,  "the  nor  compliance  presents 
no  discernible  thniat  to  safety."  See  58 
FR  33297. 

As  NHTSA  note  d  in  proposing  the 
current  version  of  the  standard  (49  FR 
3240911,  August  :  5.  1988),  the  purpose 
of  the  display  reqiirement  is  to 
"provide  the  drive  r  with  transmission 
position  informatiDn  for  the  vehicle 
conditions  where  such  information  can 
reduce  the  likelihood  of  shifting  errors." 
In  all  but  the  rares  t  circumstances,  the 
primary  function  i  »f  the  transmission 
display  is  to  infonn  the  driver  of  gear 
selection  and  relai  ive  position  of  the 
gears  while  the  en  jine  is  running. 

In  the  case  of  th ;  Nissan  trucks,  the 
selected  gear  posi  ion  and  PRNDL 
display  are  always  visible  when  the 
engine  is  rxmning.  The  selected  gear 
position  is  not  shdwn  in  the  instrument 
panel  electronic  d  isplay  if  the  engine  is 
turned  off.  If  the  i  jnition  key  is  rotated 
to  the  "ON"  posit  on,  the  selected  gear 
position  immedia  ely  illuminates.  If  the 
transmission  is  in  "PARK"  and  the 
engine  is  started,  he  selected  gear 
position  becomes  immediately  visible. 

If  the  driver  see  cs  to  start  the  truck 
when  the  transmiiision  is  not  in  the 
"PARK"  or  "NEUFRAL  •  position, 
ignition  would  be  impossible,  as 
required  under  F!  fVSS  102.  As  soon  as 
the  ignition  key  is  rotated  to  the  "ON" 
or  "START"  posilion,  the  selected  gear 
would  become  im  mediately  apparent  as 
the  display  is  illu  ninated  under  these 
conditions.  This  iieans  that  the  engine 
will  only  start  umler  the  condition  that 


the  PRNDL  and  selected  gear  position 
are  visible  to  the  driver. 

Because  the  movement  of  the  shift 
lever  to  place  the  transmission  in 
"PARK"  is  the  same  on  all  vehicles 
using  a  column-mounted  shift  lever, 
that  is,  pulled  toward  the  driver  and 
then  moved  all  the  way  to  the  left,  most 
drivers  do  not  rely  on  the  PRNDL 
display  to  ensure  the  transmission  is  in 
"PARK."  This  means  that  it  is  highly 
unlikely  a  driver  attempting  to  place  the 
transmission  in  "PARK"  would  fail  to 
do  so  even  if  the  gear  position  was  not 
visible  on  the  PRNDL  display. 

If  the  driver  were  to  attempt  to 
remove  the  key  before  exiting  the 
vehicle  while  erroneously  believing  that 
the  transmission  is  in  "PARK"  (with  the 
ignition  key  being  in  the  "OFF"  or 
"ACCESSORY"  position),  it  would  be 
impossible  to  remove  the  key  from  the 
ignition.  This  would  alert  drivers  that 
the  transmission  was  not  in  "PARK" 
and  cause  them  to  put  it  in  "PARK"  so 
that  they  could  remove  the  key.  If  the 
driver  opens  the  door  before  attempting 
to  remove  the  key,  the  FMVSS  114 
audible  warning  would  sound  when  the 
door  is  opened,  providing  further 
indication  of  the  improper  gear 
selection.  As  stated  by  NHTSA,  exiting 
the  vehicle  in  these  circumstances 
"would  be  limited  to  the  rare  situation." 
See  54  FR  29042,  29044  (July  11,  1989). 

Nissan  believes  that  the  theoretical 
risk  of  one  of  the  subject  vehicles  rolling 
away  after  the  driver  exits  the  vehicle 
because  they  failed  to  place  the 
transmission  in  "PARK"  and/or  to 
engage  the  parking  brake  while  leaving 
the  key  in  the  ignition  switch  in  the 
"OFF"  or  "ACCESSORY"  position  so 
that  the  selected  gear  is  not  displayed  in 
the  PRNDL  is  no  higher  than  in  a 
vehicle  in  which  the  PRNDL  display  is 
working  properly. 

Although  there  may  be  rare 
circumstances  when  it  would  be  useful 
to  know  the  gear  position  when  the 
engine  is  off,  this  information  is 
provided  by  the  shift  lever  position. 
Moreover,  the  electronic  display  can  be 
illuminated  simply  by  turning  the  key  to 
the  "ON"  position.  As  noted  above  and 
as  stated  in  the  final  notice  granting  the 
General  Motors  petition,  "in  all  but  the 
rarest  circumstances,  the  primary 
function  of  the  PRNDL  display  is  to 
inform  the  driver  of  gear  selection  and 
relative  position  of  the  gears  while  the 
engine  is  running."  See  58  FR  33297. 

The  gear  selector  lever  on  these  trucks 
cannot  be  moved  from  the  "PARK" 
position  if  the  key  is  not  in  the  ignition 
switch.  Therefore,  the  fact  that  the 
selected  gear  is  not  displayed  in  the 
PRNDL  with  the  ignition  key  in  the 
"OFF"  or  "ON"  position  has  no 


relevance  when  the  key  is  not  in  the 
switch. 

Nissan  has  no  record  of  any  customer 
complaint  or  accident  report  that  could 
be  associated  with  or  attributed  to  this 
condition. 

We  invite  you  to  comment  in  writing 
on  Nissan's  application.  Comments 
should  refer  to  the  docket  number  and 
be  submitted  in  two  copies  to:  U.S. 
Department  of  Transportation,  Docket 
Management,  Room  PL-401,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590. 

We  will  consider  comments  received 
before  the  close  of  business  on  the 
closing  date  indicated  below.  We  will 
file  the  application  and  supporting 
materials.  We  will  consider,  to  the 
extent  possible,  all  comments  received 
after  the  closing  date.  When  we  grant  or 
deny  the  application,  we  will  publish 
the  notice  in  the  Federal  Register. 

Comment  closing  date:  February  24, 
1999. 

(49  U.S.C.  30118,  30120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  January  19,  1999. 
L.  Robert  Shelton, 
Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc.  99-1584  Filed  1-22-99;  8:45  am) 
BILUNG  CODE  4910-69-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-33  (Sub-No.  132X)] 

Union  Pacific  Railroad  Company- 
Abandonment  Exemption — In  Rio 
Grande  and  Mineral  Counties,  CO 

Union  Pacific  Railroad  Company  (UP) 
has  filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  and  Discontinuances  of 
Service  and  Trackage  Rights  to  abandon 
and  discontinue  service  over  a  21.6-mile 
line  of  railroad  known  as  the  Creede 
Branch,  extending  from  milepost  299.3 
near  Derrick  to  the  end  of  the  line  at 
milepost  320.9  at  Creede,  in  Rio  Grande 
and  Mineral  Counties,  CO.'  The  line 


'  The  line  is  located  on  the  former  railroad  known 
as  The  Denver  and  Rio  Grande  Western  Railroad 
Company,  a  company  of  the  former  Southern 
Pacific  Transportation  Company  which  merged  into 
UP  pursuant  to  Board  authority  granted  in  Union 
Pacific  Corporation,  Union  Pacific  Railroad 
Company,  and  Missouri  Pacific  Railroad 
Company— Control  and  Merger — Southern  Pacific 
Rail  Corporation,  Southern  Pacific  Transportation 
Company,  St.  Louis  Southwestern  Railway 
Company,  SPCSL  Corp.  and  The  Denver  and  Rio 
Grande  Western  Railroad  Company.  Finance  Docket 
No.  32760.  Decision  No.  44  (STB  served  Aug.  12, 
1996).  In  this  filing,  UP  is  seeking  to  abandon  the 
stub  end  of  the  line. 
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traverses  United  States  Postal  Service 
Zip  Codes  81154  and  81130. 

UP  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  state 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Surface  Transportation  Board 
(Board)  or  with  any  U.S.  District  Court 
or  has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Because  a  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  March  6,  1999,^  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,^  any  additional 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),*  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  must  be  filed  by  February 
4, 1999.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  February  16, 
1999,  with:  Surface  Transportation 


2  Under  49  CFR  1152.50(3),  the  notice  would  have 
been  scheduled  to  become  effective  on  February  24, 
1999,  but  a  formal  expression  of  intent  to  file  an 
OFA  has  been  filed  by  the  Denver  &  Rio  Grande 
Railway  Historical  Foundation  (D&RHF)  to 
purchase  or  to  acquire  by  donation  the  entire  line. 
DftRHF's  notice  of  intent  automatically  will  stay  the 
effective  date  of  the  exemption  until  March  6, 1999. 
See  49  CFR  1152.27(c)(2)(i).  An  OFA  is  due  no  later 
than  30  days  after  the  Federal  Register  publication 
of  the  notice  of  exemption.  See  49  CFR 
1152.27(c)(2)(ii)(B).  Thus,  an  OFA  is  due  no  later 
than  February  24, 1999. 

'The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
of-Service  Rail  Unes.  5  I.C.C.  2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  piossible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  dale. 

'Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee,  which  currently  is 
set  at  $1000.  See  49  CFR  1002.2(0(25). 


Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street,  NW, 
Washington,  IX:  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Joseph  D.  Anthofer, 
General  Attorney,  Union  Pacific 
Railroad  Company,  1416  Dodge  Street, 
Room  830,  Omaha.  NE  68179. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

UP  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any.  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  January  29.  1999.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  500.  Surface 
Transportation  Board.  Washington.  IX] 
20423)  or  by  calling  SEA.  at  (202)  565- 
1545.  Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  UP  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
UP's  filing  of  a  notice  of  consummation 
by  January  25.  2000.  and  there  are  no 
legal  or  regulatory  barriers  to 
consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.EXDT.GOV." 

Decided:  January  15, 1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  99-1620  Filed  1-22-99;  8:45  am] 

BILUN6  CODE  491$-0<M> 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  Proposed 
Collections;  Comment  Requests 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  burdens,  invites 
the  general  public  and  other  Federal 
agencies  to  comment  on  an  information 
collection  that  is  due  for  renewed 
approval  by  the  Office  of  Management 


and  Budget.  The  Office  of  International 
Financial  Analysis  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  Treasury 
International  Capital  Forms  CQ-1  and 
CQ-2,  Financial  and  Commercial 
Liabilities  to.  and  Claims  on. 
Unaffiliated  Foreigners. 

DATES:  Written  comments  should  be 
received  on  or  before  March  26,  1999  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Dwight  Wolkow,  Administrator. 
International  Portfolio  Investment  Data 
Systems,  Department  of  the  Treasury, 
Room  5205,  1500  Pennsylvania  Avenue 
NW,  Washington,  DC  20220. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Dwight  Wolkow, 
Administrator,  International  Portfolio 
Investment  Data  Systems,  Department  of 
the  Treasury,  Room  5205,  1500 
Pennsylvania  Avenue  NW.  Washington. 
DC  20220,  (202)  622-1276. 
SUPPLEMENTARY  INFORMATION: 

Title:  Treasury  International  Capital 
Form  CQ-1,  Financial  Liabilities  to,  and 
Claims  on,  Unaffiliated  Foreigners;  and 
Treasury  International  Capital  Form 
CQ-2,  Commercial  Liabilities  to.  and 
Claims  on.  Unaffiliated  Foreigners. 
OMB  Number:  1505-0024. 
Abstract:  Forms  CQ-1  and  CQ-2  are 
part  of  the  Treasury  International 
Capital  (TIC)  reporting  system,  which  is 
required  by  law  (22  U.S.C.  286f;  22 
U.S.C.  3103;  EO  10033;  31  CFR  128), 
and  is  designed  to  collect  timely 
information  on  international  portfolio 
capital  movements.  Forms  CQ-1  and 
CQ-2  are  quarterly  reports  filed  by 
nonbanking  enterprises  in  the  U.S.  to 
report  their  international  portfolio 
transactions  with  unaffiliated  foreigners. 
This  information  is  necessary  for 
compiling  the  U.S.  balance  of  payments 
accounts,  for  calculating  the  U.S. 
international  investment  position,  and 
for  use  in  formulating  U.S.  international 
financial  and  monetary  policies. 
Current  Actions:  No  changes  to 
reporting  requirements  for  the  forms  are 
proposed  at  this  time. 

Type  of  Review:  Extension. 
Affected  Public:  Business  or  other  for- 
profit  organizations. 
Forms  CQ-1  and  CQ-2  (1505-0024). 
Estimated  Number  of  Respondents: 
500. 

Estimated  Average  Time  per 
Respondent:  4  hours  per  respondent  per 
filing. 

Estimated  Total  Annual  Burden 
Hours:  8,000  hours,  ba.sed  on  4  reporting 
periods  per  year. 
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Request  for  Coi^ents 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  thelrequests  for  OMB 
approval.  All  comments  will  become  a 
matter  of  publid  record.  The  public  is 
invited  to  submit  written  comments 
concerning:  whether  Forms  CQ-1  and 
CQ-2  are  necessary  for  the  proper 
performance  of  ^he  functions  of  the 
Office,  including  whether  the 
information  col  ected  has  practical  uses; 
the  accuracy  of  iie  above  burden 
estimates;  ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  I  e  collected:  ways  to 
minimize  the  reporting  and/or 
recordkeeping  b  urdens  on  respondents, 
including  the  use  of  information 
technologies  to  mtomate  the  collection 
of  the  data;  and  estimates  of  capital  or 
start-up  costs  oft  operation,  maintenance, 
and  purchases  df  services  to  provide 
infoimation. 
Dwight  Wolkow, 

Administrator,  Inmmationa]  Portfolio 
Investment  Data  S^tems. 
(FR  Doc.  99-1521  [piled  1-22-99;  8:45  am] 

BILUNO  COOE  4«1C 


DEPARTMENT  OF  THE  TREASURY 


Office  of  tt)e  C<ifnptroller  of  ttie 
Currency 

FEDERAL  RESfRVE  SYSTEM 

FEDERAL  DEPpSIT  INSURANCE 
CORPORATIOf< 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Joint  Oomment  Request 

AGENCIES:  Offic^of  the  Comptroller  of 
the  Currency  (OCC),  Treasury;  Board  of 
Governors  of  thd  Federal  Reserve 
System  (Board);  and  Federal  Deposit 
Insurance  Corporation  (FDIC). 
ACTION:  Submission  for  OMB  review; 
joint  comment  rjquest. 


SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  35), 
the  OCC.  Board,  and  FDIC  hereby  give 
notice  that  they  plan  to  submit  to  the 
Office  of  Management  and  Budget 
(OMB)  requests  for  review  of  an 
information  collection  titled  the  Report 
on  Indebtedness  of  Executive  Officers 
and  Principal  SOareholders  and  their 
Related  Interest?  to  Correspondent 
Banks  (FFIEC  0(J4).  The  OCC's  title  for 
this  information  collection  is  (MA) — 
Insider  Transact  ons  (12  CFR  31). 

The  OCC,  the  Joard,  and  the  FDIC 
(the  agencies)  m  ly  not  conduct  or 


sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1,  1995,  unless  it  displays  a 
currently  valid  OMB  control  number. 

DATES:  Comments  must  be  submitted  on 
or  before  February  24,  1999. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
any  or  all  of  the  agencies.  All  comments 
should  refer  to  the  OMB  control 
number(s)  and  will  be  shared  among  the 
agencies. 

OCC:  Written  comments  should  be 
submitted  to  the  Communications 
Division,  Third  Floor,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  S.W.,  Washington,  D.C.  20219; 
Attention:  Paperwork  Docket  No.  1557- 
0070  (FAX  number  (202)  874-5274; 
Internet  address: 
regs.comments@occ.treas.gov). 
Comments  will  be  available  for 
inspection  and  photocopying  at  that 
address. 

Board:  Written  comments  should  be 
addressed  to  Ms.  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.  20551, 
or  delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.12  of  the 
Board's  Rules  Regarding  Availability  of 
Information,  12  CFR  261.12(a). 

FDIC:  Written  comments  should  be 
addressed  to  Robert  E.  Feldman, 
Executive  Secretary,  Attention: 
Comments/OES,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
N.W.,  Washington,  D.C.  20429. 
Comments  may  be  hand  delivered  to  the 
guard  station  at  the  rear  of  the  550  17th 
Street  Building  (located  on  F  Street),  on 
business  days  between  7:00  a.m.  and 
5:00  p.m.  (Fax  number:  (202)  898-3838; 
Internet  address:  comments@fdic.gov). 
Comments  may  be  inspected  and 
photocopied  in  the  FDIC  Public 
Information  Center,  Room  100,  801  17th 
Street,  N.W.,  Washington,  D.C,  between 
9:00  a.m.  and  4:30  p.m.  on  business 
days. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  agencies:  Alexander  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 


Executive  Office  Building,  Room  3208, 
Washington,  D.C.  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  may 
be  sent  to: 

OCC:  Jessie  Gates,  OCC  Clearance 
Officer,  or  Camille  Dixon,  (202)  874- 
5090,  Legislative  and  Regulatory 
Activities  Division,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  S.W.,  Washington,  D.C.  20219. 

Board:  Mary  M.  McLaughlin,  Chief, 
Financial  Reports  Section  (202)  452- 
3829,  Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Diane  Jenkins, 
(202)  452-3544,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  and  C 
Streets,  N.W.,  Washington.  D.C.  20551. 

FDIC:  Steven  F.  Hanft,  FDIC  Clearance 
Officer,  (202)  898-3907,  Office  of  the 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
N.W.,  Washington,  D.C.  20429. 
SUPPLEMENTARY  INFORMATION:  Request 
for  OMB  approval  to  extend  without 
revision,  the  following  currently 
approved  collection  of  information: 

Report  Title:  Board  and  FDIC:  Report 
on  Indebtedness  of  Executive  Officers 
and  Principal  Shareholders  and  their 
Related  Interests  to  Correspondent 
Banks.  OCC:  (MA)— Insider 
Transactions  (12  CFR  31). 

Form  Number  FFIEC  004. 

Frequency  of  Response:  Annually  (for 
executive  officers  and  principal 
shareholders),  and  on  occasion  (for 
national,  state  member,  and  insured 
state  nonmember  banks). 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

For  OCC 

OMB  Number.  1557-0070. 

Estimated  Number  of  Respondents: 
27,500  (25,000  executive  officers  and 
principal  shareholders  fulfilling 
recordkeeping  burden,  2,500  national 
banks  fulfilling  recordkeeping  and 
disclosure  burden). 

Estimated  Time  per  Response:  2.95 
hours. 

Estimated  Total  Annual  Burden: 
81,250  hours. 

For  Board 

OMB  Number  7100-0034. 

Estimated  Number  of  Respondents: 
4,955  (3,964  executive  officers  and 
principal  shareholders  fulfilling 
recordkeeping  burden,  991  state 
member  banks  fulfilling  recordkeeping 
and  disclosure  burden). 
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Estimated  Time  per  Response:  1.12 
hours. 

Estimated  Total  Annual  Burden: 
5,551  hours. 

For  FDIC 

OMB  Number.  3064-0023. 

Estimated  Number  of  Respondents: 
29.925  (23,940  executive  officers  and 
•principal  shareholders  fulfilling 
recordkeeping  burden,  5,985  insured 
state  nonmember  banks  fulfilling 
recordkeeping  and  disclosure  burden). 

Estimated  Time  per  Response:  1.8 
hours. 

Estimated  Total  Annual  Burden: 
53,865  hours. 

Burden  Note  for  all  Agencies:  The 
estimated  time  per  response  is  an 
average  which  varies  by  agency  because 
of  differences  in  the  sizes  of  banks 
under  each  agency's  supervision, 
differences  in  the  number  of  executive 
officers  and  principal  shareholders 
subject  to  the  recordkeeping 
requirements  at  banks  of  different  sizes, 
and  differences  in  the  number  of 
correspondent  banks  for  banks  of 
different  sizes.  Also,  the  time  per 
response  represents  an  average  of  (a)  the 
recordkeeping  requirements  for 
executive  officers  and  principal 
shareholders  (which  is  estimated  to 
range  from  0.5  to  10  hours  depending  on 
individual  circumstances);  and  (b)  the 
recordkeeping  and  disclosure 
requirements  for  banks  (which  is 
estimated  to  range  fi-om  0.5  to  25  hours 
depending  on  individual 
circumstances). 

General  Description  of  Report:  This 
information  collection  is  mandatory:  12 
U.S.C.  1972(2)(G)  (all);  12  U.S.C.  93a,  12 
U.S.C.  1817(k),  and  12  CFR  part  31 
(OCC);  12  U.S.C.  375(a)(6)  and  (10),  12 
U.S.C.  375(b)(10),  and  12  CFR  part  215 
(Board);  12  CFR  304.5(e),  12  CFR  349.3, 
and  12  CFR  349.4  (FDIC). 

Abstract:  Executive  officers  and 
principal  shareholders  of  insured  banks 
must  file  with  the  bank  the  information 
contained  in  the  FFIEC  004  report  on 
their  indebtedness  and  that  of  their 
related  interests  to  correspondent  banks. 
Banks  must  retain  these  reports  or 
reports  containing  similar  information 
and  fulfill  other  recordkeeping 
requirements,  such  as  furnishing 
annually  a  list  of  their  correspondent 
banks  to  their  executive  officers  and 
principal  shareholders.  Banks  also  have 
certain  disclosure  requirements  for  this 
information  collection.  On  July  1. 1998, 
the  three  agencies  jointly  published  a 
notice  in  the  Federal  Register  (63  FR 
36034)  inviting  comment  on  the 
extension  of  this  collection  of 
information,  with  no  proposed  changes. 


Current  Actions:  The  agencies 
received  comments  from  foiu-  banking 
organizations  on  the  extension  of  this 
collection  of  information.  Most  of  the 
commenters  suggested  changes  to  the 
information  that  executive  officers  and 
principal  shareholders  must  provide  in 
the  FFIEC  004  report.  However,  several 
of  these  suggestions  are  inconsistent 
with  certain  requirements  of  the  Board's 
Regulation  O  (12  CFR  part  215).  "Loans 
to  Executive  Officers,  Directors,  and 
Principal  Shareholders  of  Member 
Banks."  12  CFR  part  349  of  the  FDIC's 
regulations,  or  statutes.  The  agencies 
will  review  their  regulations  to 
determine  whether  any  of  the  suggested 
changes  are  consistent  with  the  statute 
and  with  safety  and  soundness  and, 
therefore,  should  be  proposed.  If  so. 
corresponding  changes  to  the  FFIEC  004 
would  be  proposed.  The  agencies  note 
that  the  information  required  by 
Regulation  O  and  Part  349  may  be 
submitted  in  any  format  and  does  not 
have  to  be  completed  on  this  particular 
form. 

One  commenter  suggested  that  the 
term  "Maximum  Amount  of 
Indebtedness  Outstanding"  be  clarified 
as  it  applies  to  lines  of  credit.  For  lines 
of  credit,  the  "Maximum  Amount  of 
Indebtedness  Outstanding"  includes  the 
full  amount  of  the  line  of  credit  granted, 
not  the  amount  actually  borrowed 
against  the  line. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  agencies'  functions, 
including  whether  the  information  has 
practical  utility; 

(b)  The  accuracy  of  the  agencies' 
estimates  of  the  burden  of  the 
information  collections;  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(c)  Ways  to  enhance  the  quality, 
utihty.  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collections  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and 

(e)  Estimates  of  capital  or  startup  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 


Dated:  |anuary  12. 1999. 
Mark  |.  Tenhundfeld. 

Assistant  Director,  Legislative  and  Regulatory 
Activities  Division,  Office  of  the  Comptroller 
of  the  Currency. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  19,  1998. 
lennifer  |.  Johnson, 
Secretary  of  the  Board. 

Dated  at  Washington.  D.C.,  this  22  day  of 
December,  1998. 

Federal  Deposit  Insurance  Coiporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

[PR  Doc.  99-1528  Filed  1-22-99;  8:45  am) 
BILLING  COOE  4810-3S-P;  e21(M>1-P  and  6714-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  W-7 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
W-7.  Application  for  IRS  Individual 
Taxpayer  Identification  Number. 
DATES:  Written  comments  should  be 
received  on  or  before  March  26.  1999.  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869.  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  IRS  Individual 
Taxpayer  Identification  Number. 

OMB  Number:  1545-1483. 

Form  Number:  W-7. 

Abstract:  Form  W-7  is  used  to  apply 
for  an  IRS  individual  taxpayer 
identification  number  (ITIN).  An  ITIN  is 
a  nine-digit  number  issued  by  the  IRS  to 
individuals  who  are  required  to  have  a 


3744 


Federal  Register /Vol.  64,  No.  15 /Monday,  January  25,  1999 /Notices 


hav; 


U.S.  taxpayer 
who  do  not 
obtain,  a  social 
are  intended  foi 


iqentiHcation  number  but 
and  are  not  eligible  to 
tecurity  number.  ITINs 
tax  use  only. 

Actions:  There  are  no  changes 
form  at  this  time. 


tie 


Current 
being  made  to 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Publ  c:  Individuals  or 
households. 

Estimated  Nu  Tiber  of  Respondents: 
500,000. 

Estimated  Time  Per  Respondent:  1  hr., 
3  min. 

Estimated  To\  al  Annual  Burden 
Hours:  525,000. 

The  following  paragraph  applies  to  all 
of  the  collection  s  of  information  covered 
by  this  notice: 

An  agency  ma  y  not  conduct  or 
sponsor,  and  a  p  erson  is  not  required  to 
respond  to.  a  co  lection  of  information 
unless  the  colledion  of  information 
displays  a  valid  DMB  control  number. 
Books  or  record!  relating  to  a  collection 
of  information  n  lUst  be  retained  as  long 
as  their  content^  may  become  material 
in  the  administrttion  of  any  internal 
revenue  law.  Ge  lerally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  21  i  U.S.C.  6103. 

Request  for  Com  ments 


Comments 
this  notice  will 
included  in  the 
approval.  All 
matter  of  public 
invited  on:  (a) 
information  is 
performance  of 
agency,  includi 
information  shal 
(b)  the  accuracy 
of  the  burden  of 
information;  (c) 
quality,  utility, 
information  to  bi  i 
minimize  the 
information  on 
through  the  use 
techniques  or 
technology;  and 
or  start-up  costs 
maintenance, 
to  provide  in 


sul  mitted 


te : 
lec 


tie 


n? 


and  I 


anii 
foniat 

Approved:  Janua^  14,  1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance 
(FR  Doc.  99-1516 
BH.UNG  CODE  4«30-04u 


in  response  to 
summarized  and/or 
quest  for  OMB 
coinments  will  become  a 
record.  Comments  are 
Whether  the  collection  of 
n(  cessary  for  the  proper 
functions  of  the 
whether  the 
have  practical  utility; 
jf  the  agency's  estimate 
he  collection  of 
'  vays  to  enhance  the 
clarity  of  the 
collected;  (d)  ways  to 
burden  of  the  collection  of 
spondents,  including 
automated  collection 
forms  of  information 
e)  estimates  of  capital 
md  costs  of  operation, 
purchase  of  services 
ion. 


(ifi 

otl  ler 


Officer. 
iled  1-22-99:  8:45  am) 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  3115 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
3115,  Application  for  Change  in 
Accounting  Method. 
DATES:  Written  comments  should  be 
received  on  or  before  March  26,  1999,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  IX:  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Change  in 
Accounting  Method. 

OMB  Number:  1545-0152. 

Form  Number:  3115. 

Abstract:  Form  3115  is  used  by 
taxpayers  who  wish  to  change  their 
method  of  computing  their  taxable 
income.  The  form  is  used  by  the  IRS  to 
determine  if  electing  taxpayers  have  met 
the  requirements  and  are  able  to  change 
to  the  method  requested. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals,  not- 
for-profit  institutions,  and  farms. 

Estimated  Number  of  Respondents: 
6,400. 

Estimated  Time  Per  Respondent:  44 
hr.,  44  min. 

Estimated  Total  Annual  Burden 
Hours:  286,334. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  14,  1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  99-1517  Filed  1-22-99;  8:45  am] 
BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[PS-262-82] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  PS-262-82  (TD 
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8600),  Definition  of  an  S  Corporation. 
(§1.1361-1). 

DATES:  Written  comments  should  be 
received  on  or  before  March  26, 1999,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Definition  of  an  S  Corporation. 

OMB  Number:  1545-0731. 

Regulation  Project  Number:  PS-262- 
82. 

Abstract:  This  regulation  provides  the 
procedures  and  the  statements  to  be 
filed  by  certain  individuals  for  making 
the  election  under  Internal  Revenue 
Code  section  1361(d)(2),  the  refusal  to 
consent  to  that  election,  or  the 
revocation  of  that  election.  The 
statements  required  to  be  filed  are  used 
to  verify  that  taxpayers  are  complying 


with  requirements  imposed  by  Congress 
under  subchapter  S. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals. 

Estimated  Number  of  Respondents: 
1,005. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  1,005. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  eue  confidential, 
as  required  by  26  U.S.C.  6103. 


Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  14, 1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  99-1518  Filed  1-22-99;  8:45  am) 
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Correcions 


This  section  of  thfe  FEDERAL  REGISTER 
contains  editorial  icorrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
arxJ  Notice  docurtients.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  docurnents  and  appear  in 
the  appropnate  dC)Cument  categories 
eteewhere  m  the  Issue. 


January  14,  1999,  make  the  following 
correction: 

On  page  2474,  in  the  third  column, 
under  the  heading  TIME  AND 
DATE:,  "February  2,  1999"  should  read 
"February  12, 1999". 
(PR  Doc.  C9-960  Filed  1-22-99;  8:45  am] 
BILUNG  COOe  1S0»-01-D 


COMMODITY  F  UTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

Correction 

In  notice  doc  iment  99-960  appearing 
on  page  2474,  i  i  the  issue  of  Thursday 


Federal  Register 

Vol.  64,  No.  15 

Monday,  January  25,  1999 


LIBRARY  OF  CONGRESS 

Copyright  Office 

37  CFR  Part  251 

[Docket  No.  98-3A  CARP] 

Copyright  Ariaitration  Royalty  Panels; 
Rules  and  Regulations 

Correction 

In  proposed  rule  document  99-1239, 
appearing  on  page  3055.  in  the  issue  of 
Wednesday,  January  20,  1999,  in  the 
second  column,  in  the  DATES:  section,  in 
the  second  line,  "March  22, 1999" 
should  read  "March  8,  1999". 
(FR  Doc.  C9-1239  Filed  1-22-99;  8:45  am] 
BILLING  COOE  1SOS-01-0 
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Part  II 

Department  of 
Health  and  Human 
Services 

Health  Care  Financing  Administration 

42  CFR  Parts  484  and  488 
Medicare  and  Medicaid  Programs: 
Reporting  Outcome  and  Assessment 
Information  Set  (OASIS)  Data  as  Part  of 
the  Conditions  of  Participation  for  Home 
Health  Agencies  and  Comprehensive 
Assessment  and  Use  of  the  OASIS  as 
Part  of  the  Conditions  of  Participation  for 
Home  Health  Agencies;  Final  Rules 
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DEPARTMENt  OF  HEALTH  AND 
HUMAN  SERviCES 

Health  Care  Fi  lancing  Administration 

42  CFR  Parts  484  and  488 


[HCFA-3006-IFq] 
RIN  0938-AJ10 


Medicare  and  Medicaid  Programs: 
Reporting  Outcome  and  Assessment 
Information  Set  (OASIS)  Data  as  Part  of 
the  Conditionsiof  Participation  for 
Home  Health  Abencies 

AGENCY:  Health 
Administration 
ACTION:  Interim 
period. 


Care  Financing 

(HCFA).  HHS. 

final  rule  with  comment 


SUMMARY:  Sectibn  4602(e)  of  the 
Balanced  Budget  Act  of  1997  authorizes 
the  Secretary  to  require  that  home 
health  agencies  (HHAs)  submit  any 
information  that  the  Secretary  considers 
necessary  to  de  .elop  a  reliable  case  mix 
system.  This  ini  erim  final  rule  with 
comment  perio(  I  requires  electronic 
reporting  of  dat  i  from  the  Outcome  and 
Assessment  Infcirmation  Set  (OASIS)  as 
a  condition  of  participation  for  HHAs. 
Specifically,  this  rule  provides 
guidelines  for  }-  HAs  for  the  electronic 
transmission  of  the  OASIS  data  set  as 
well  as  responsibilities  of  the  State 
agency  or  HCF/  OASIS  contractor  in 
collecting  and  h  ansmitting  this 
information  to  I  [CFA.  This  interim  final 
rule  also  sets  foi  th  rules  concerning  the 
privacy  of  patient  identifiable 
information  gen  srated  by  the  OASIS. 
The  requiremen:s  of  this  interim  final 
rule  with  commjnt  period  are  necessary 
to  establish  a  pr  jspective  payment 
system  for  HHA  >  and  to  achieve  broad- 
based,  measurat  le  improvement  in  the 
quality  of  care  fi  irnished  through 
Federal  programs. 
DATES:  Effective  Date:  February  24, 
1999.  Applicabi  ity  Date:  Regulations  at 
§  484.20  are  applicable  for  testing  of  the 
HHA's  transmission  system  and 
encoding  of  OASIS  data  on  March  26, 
1999,  and  for  re]  »orting  of  the  HHA's 
OASIS  data  on  /  ,pril  26,"  1999. 

Comment  Pen  od:  Comments  will  be 
considered  if  w€  receive  them  at  the 
appropriate  addfess  no  later  than  5:00 
p.m.  on  March  2Ib,  1999. 

ADDRESSES:  Mai  vmtten  comments  (one 
original  and  three  copies)  to  the 
following  addrei  s:  Health  Care 
Financing  Admi  listration,  Department 
of  Health  and  Human  Services, 

HCf4-3006-IFC,  P.O.  Box 
MD  21244-1850. 
If  you  prefer,  j  ou  may  deliver  your 
written  commen  :s  (one  original  and 


Attention 
7517,  Baltimore 


three  copies)  to  one  of  the  following 

addresses: 

Room  445-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue 

SW,  Washington,  DC  20201;  or 
Room  C5-09-26,  7500  Security 

Boulevard,  Baltimore,  MD  21244- 

1850. 

For  information  on  ordering  copies  of 
the  Federal  Register  containing  this 
document  and  electronic  access,  see  the 
beginning  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tracey  Mummert.  (410)  786-3398  or 
Mary  Weakland,  (410)  786-6835. 
SUPPLEMENTARY  INFORMATION: 

Comments,  Procedures,  Availability  of 
Copies,  and  Electronic  Access 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-3006— IFC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  three 
weeks  after  publication  of  a  document, 
in  Room  445-G  of  the  Department's 
offices  at  200  Independence  Avenue 
SW,  Washington,  DC,  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5:00  p.m.  (Phone  (202)  690-7890). 

For  comments  that  relate  to 
information  collection  requirements, 
mail  a  copy  of  the  comments  to: 
Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Security  and  Standards  Group, 
Division  of  HCFA  Enterprise 
Standards,  Room  N2-14-26,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850.  Attn:  John  Burke  HCFA- 
3006-IFC;  and. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington.  DC 
20503,  Attn:  Allison  Herron  Eydt, 
HCFA  Desk  Officer. 
Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
37194,  Pittsburgh.  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  may  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  an  order  to  (202) 
512-2250.  The  cost  for  each  copy  is 
$8.00.  As  an  alternative,  you  may  view 
and  photocopy  the  Federal  Register 
document  at  most  libraries  designated 


as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
onhne  database  through  GPO  Access,  a 
service^f  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available 
via  a  Wide  Area  Information  Server 
(WAIS)  through  the  Internet  and 
asynchronous  dial-in.  Internet  users 
may  access  the  database  using  the 
World  Wide  Web.  The  Superintendent 
of  Documents  home  page  address  is: 

http://www.access.gpo.gov/su docs/, 

by  using  local  WAIS  client  software,  or 
by  the  telnet  to  SWAIS.access.gpo.gov, 
then  log  in  as  "guest"  (no  password 
required).  Dial-in  users  should  use 
communications  software  and  a  modem 
to  call  (202)  512-1661,  type  swais,  then 
log  in  as  "guest"  (no  password 
required). 

I.  Background 

A.  General 

Home  health  services  are  covered  for 
the  elderly  and  disabled  under  the 
Hospital  Insurance  (Part  A)  and 
Supplemental  Medical  Insurance  (Part 
B)  benefits  of  the  Medicare  program  and 
are  described  in  section  1861(m)  of  the 
Social  Security  Act  (the  Act).  These 
services  must  be  furnished  by,  or  under 
arrangement  with,  an  HHA  that 
participates  in  the  Medicare  progreun, 
and  must  be  provided  on  a  visiting  basis 
in  the  beneficiary's  home. 

Section  1861(o)  of  the  Act  specifies 
certain  requirements  that  a  home  health 
agency  must  meet  to  participate  in  the 
Medicare  program.  (Existing  regulations 
at  42  CFR  440.70(d)  specify  that  HHAs 
participating  in  the  Medicaid  program 
must  also  meet  the  Medicare  conditions 
of  participation  (COPs)).  In  particular, 
section  1861(o)(6)  of  the  Act  provides 
that  an  HHA  must  meet  the  COPs 
specified  in  section  1891(a)  of  the  Act 
and  any  other  COPs  that  the  Secretary 
finds  necessary  in  the  interest  of  the 
health  and  safety  of  HHA  patients. 
Section  1861(o)(8)  of  the  Act  provides 
that  an  HHA  must  meet  additional 
requirements  that  the  Secretary  finds 
necessary  for  the  effective  and  efficient 
operation  of  the  home  health  program. 

Section  1891  of  the  Act  sets  forth  the 
conditions  that  HHAs  must  meet  to 
participate  in  the  Medicare  program. 
Specifically,  section  1891(a)  of  the  Act 
establishes  specific  requirements  for 
HHAs  in  several  areas,  including  patient 
rights,  home  health  aide  training  and 
competency,  and  compliance  with 
applicable  Federal,  State,  and  local 
laws.  Under  section  1891(b)  of  the  Act, 
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the  Secretary  is  responsible  for  assuring 
that  the  COPs,  and  their  enforcement, 
are  adequate  to  protect  the  health  and 
safety  of  individuals  under  the  care  of 
an  HHA  and  to  promote  the  effective 
and  efficient  use  of  Medicare  funds.  In 
accordance  with  sections  1864  and 
1891(c)  of  the  Act,  State  agencies 
generally  conduct  surveys  of  HHAs  to 
determine  whether  they  are  complying 
vrith  the  COPs. 

Under  the  authority  of  sections 
1861(o),  1871,  and  1891  of  the  Act,  the 
Secretary  has  established  in  regulations 
the  requirements  that  an  HHA  must 
meet  to  participate  in  Medicare.  These 
requirements  are  set  forth  at  42  CFR  part 
484,  Conditions  of  Participation:  Home 
Health  Agencies.  The  COPs  apply  to  an 
HHA  and  the  services  furnished  to  each 
individual  under  the  care  of  the  HHA, 
unless  a  condition  is  specifically  limited 
to  Medicare  beneficiaries. 

Section  1864  of  the  Act  authorizes  the 
use  of  State  agencies  to  determine 
providers'  compliance  with  the  COPs. 
Responsibilities  of  States  in  ensuring 
compliance  with  the  COPs  are  set  forth 
in  regulations  at  42  CFR  part  488, 
Survey,  Certification,  smd  Enforcement 
Procedures. 

B.  New  Legislation  and  Related 
Regulations 

Section  4603  of  the  Balanced  Budget 
Act  (Public  Law  105-33  (BBA)),  enacted 
on  August  5,  1997,  amended  the  Act  to 
require  the  Secretary  to  establish  a 
prospective  payment  system  for  home 
health  care.  Although  the 
implementation  of  a  prospective 
payment  system  will  be  delayed  until 
all  related  systems  achieve  year  2000 
compliance,  we  will  still  need  to  begin 
receiving  the  data  to  be  used  for 
standardizing  the  payment  amounts  as 
soon  as  possible.  The  BBA  reformed  the 
payment  system  for  Medicare  home 
health  services  to  achieve  $21.2  billion 
in  savings  by  the  year  2002.  These 
reductions  were  undertaken  as  part  of 
the  overall  strategy  to  balance  the 
federal  budget  and  extend  solvency  of 
the  Medicare  trust  fund.  The  payment 
reform  for  home  health  services 
includes  an  interim  payment  system 
(IPS)  with  reduced  cost  limits  and 
eventual  implementation  of  a 
prospective  payment  system  for  HHAs. 
Details  of  the  IPS  can  be  found  in  the 
March  31,  1998  Federal  Register  at  63 
FR  15718.  The  IPS  will  generally  result 
in  overall  reduced  payments  to  HHAs. 
Our  objective  in  implementing  the 
provisions  of  section  4603  of  the  BBA  is 
to  develop  a  payment  system  that 
promotes  HHA  efficiency  while  assuring 
that  providers  who  serve  patients  with 


high  care  needs  are  reimbursed  within 
statutory  dictates. 

In  order  to  implement  this 
prospective  payment  system,  it  is 
necessary  that  we  have  data  from  HHAs 
to  develop  a  reliable  case-mix  adjuster 
system.  Section  4602  of  the  BBA 
provides  that,  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1997, 
the  Secretary  may  require  HHAs  to 
submit  additional  information  that  the 
Secretary  considers  necessary  for  the 
development  of  a  reliable  case-mix 
system.  We  intend  for  the  Outcome  and 
Assessment  Information  Set  (OASIS),  a 
data  set  comprised  of  patient  care  items 
developed  for  the  purpose  of  measuring 
patient  health  care  outcomes  in  HHAs, 
to  be  the  vehicle  through  which 
information  for  the  case-mix  system  is 
collected.  Thus,  as  discussed  below,  to 
facilitate  the  implementation  of  the 
prospective  payment  system  and  to 
gather  data  that  can  be  used  to  evaluate 
and  develop  plans  to  improve  outcomes 
of  care  in  HHAs,  we  are  publishing  two 
regulations  in  this  issue  of  the  Federal 
Register.  Specifically,  we  are  publishing 
a  final  rule  titled,  "Comprehensive 
Assessment  and  Use  of  the  OASIS  as 
Part  of  the  Conditions  of  Participation 
for  Home  Health  Agencies,"  which 
requires  that  HHAs  complete  a 
comprehensive  assessment  for  each 
patient  and  that  they  incorporate  the 
OASIS  into  their  comprehensive 
assessment  process.  In  addition,  as 
discussed  in  detail  below,  in  this 
interim  final  rule  with  comment  period, 
we  are  requiring  that  HHAs 
electronically  report  data  from  the 
OASIS  to  the  State  agency  or  other 
entity  designated  by  HCFA  (HCFA 
OASIS  contractor). 

II.  Provisions  of  This  Interim  Final  Rule 
With  Comment  Period 

In  this  regulation  we  are  requiring 
Medicare-approved  HHAs  and  those 
HHAs  that  are  required  to  meet 
Medicare  conditions  (including 
Medicaid  HHAs  and  managed  care 
organizations  providing  home  health 
services  to  Medicare  and  Medicaid 
beneficiaries)  to,  with  certain 
exceptions,  report  via  electronic 
transmission  their  OASIS  data  to  a 
database  established  by  HCFA  within 
each  State.  These  reporting 
requirements  are  consistent  with  the 
collection  requirements  also  published 
today  in  this  issue  of  the  Federal 
Register. 

In  addition  to  requirements  for  HHAs, 
this  interim  final  rule  with  comment 
period  includes  responsibilities  of  the 
State  agencies  and  HCFA  OASIS 
contractors,  which  have  been  approved 
by  HCFA  to  maintain  an  OASIS 


database.  Finally,  to  ensure 
confidentiality  of  patient  identifiable 
data  generated  by  the  OASIS,  we  are 
setting  forth  requirements  for  State 
agencies,  HCFA  OASIS  contractors,  and 
HHAs  regarding  the  release  of  this 
information. 

A.  Section  484.20  Condition  of 
Participation:  Reporting  OASIS 
Information 

We  are  adding  a  new  §  484.20, 
Condition  of  Participation:  Reporting 
OASIS  Information,  to  provide  that 
HHAs  must  report  OASIS  data  on  all 
patients  except  those  specified  in  the 
preamble  to  the  regulation  describing 
collection  of  OASIS  data,  that  is, 
"Comprehensive  Assessment  and  Use  of 
the  OASIS  as  Part  of  the  Conditions  of 
Participation  for  Home  H»alth    •«• 
Agencies,"  mentioned  previously.  This 
new  COP  at  §  484.20  will  consist  of  four 
standards,  which  are  discussed  in  detail 
below. 

In  1988,  we  entered  into  a  contract 
with  the  Center  for  Health  Services  and 
Policy  Research  at  the  University  of 
Colorado  Health  Sciences  Center  to 
develop,  test,  and  refine  a  system  of 
outcome  measures  that  could  be  used 
for  outcome-based  quality  improvement 
in  HHAs.  The  results  of  subsequent 
studies  have  shown  that  the  collection 
of  precise  information  on  the  health 
status  of  patients  at  different  points  in 
time  can  be  used  in  a  variety  of  ways. 
Once  reported  to  a  central  database,  the 
compiled,  aggregate  results  of  the 
collection  of  OASIS  data  can  be  used  by 
the  HHA  to  determine  how  it  is 
performing  in  terms  of  patient  outcomes 
compared  with  other  HHAs.  The  term 
most  often  linked  with  the  use  of  OASIS 
data  to  improve  quality  of  care  is 
"outcome-based  quality  improvement" 
or  OBQI.  The  OASIS  data  set  is  but  one 
of  several  components  of  OBQI. 

Other  components  of  OBQI  include 
using  outcome  and  case  mix  reports 
within  an  agency  to  improve  quality, 
evaluate  effectiveness  of  practice,  and 
better  manage  care  to  enhance  outcomes 
and  control  costs  and  utilization. 
Outcome  reports  will  be  generated  by 
the  State  agency  or  HCFA  OASIS 
contractor  and  will  contain  data  related 
to  patient  outcome  and  case  mix 
findings  based  on  the  patient-level  data 
submitted  by  the  HHA.  For  example, 
outcome  reports  may  provide 
information  relative  to  hospitalization 
rates,  medication  management,  and 
patient  functional  status  within  an 
HHA.  These  data  will  be  displayed 
relative  to  the  individual  HHA,  along 
with  data  representing  local  and 
national  trends.  When  outcome  reports 
become  available,  we  expect  that  each 
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HHA  will  be  a  jle  to  use  them  in  its  own 
quality  assessi  lent  and  performance 
improvement  )rogram.  HHAs  will  be 
able  to  examir  e  specific  care  domains 
and  case  mix  c  f  patients,  compare 
current  perfon  nance  to  past 
performance,  i  nd  compare  their 
aggregate  outc  )mes  to  national  reference 
values,  that  is.  the  aggregate  outcomes 
from  all  HHAs  The  HHA  could  then 
compare  its  pe  rformance  with  other 
HHAs  locally,  regionally,  and 
nationally.  Ths  information  will  be 
advantageous  not  only  to  Medicare 
beneficiaries  a  id  other  home  care 
clients,  but  alsa  to  the  home  care 
industry  in  dei  nonstrating  its 
effectiveness.  1  'or  example,  as  a  result  of 
collecting  OA5  IS  information  and 
submitting  it  ti  i  a  central  data  base  for 
evaluation,  the  University  of  Colorado 
has  data  indicating  a  statistically 
significant  dec  rease  in  rate  of  re- 
hospitalizatior  among  HHA  patients 
when  the  agency  incorporates  outcome 
reports  into  its  OBQI  program. 

Outcome  reports  will  most  likely  be 
available  to  HHAs  from  State  agencies 
on  a  yearly  bas  is,  based  on  OASIS  data 
that  HHAs  report  to  the  State.  These 
data  will  be  us;d  to  establish  and 
maintain  a  national  database,  based  on 
the  data  from  c  utcome  reports.  To 
generate  outco  ne  reports  that  are 
statistically  valid,  it  is  necessary  that 
HHAs  transmit  a  sufficient  number  of 
data  points.  Re  suits  of  the  OASIS 
demonstration  project  suggest  that 
reports  be  based  on  the  collection  of 
data  over  a  year's  time.  We  estimate  that 
outcome  repor  s  will  begin  to  be  made 
available  no  less  than  one  year  from  the 
date  HHAs  are  required  to  begin 
reporting  their  OASIS  data.  We  expect 
that  the  outcome  reports  will  be  made 
available  at  least  annually  thereafter. 

In  addition,  ve,  along  with  State 
agencies,  will  lie  able  to  use  the 
outcome  report  s  to  identify 
opportunities  f  jr  improvement  in 
national  or  loa  il  priority  areas,  such  as 
a  project  to  im]>rove  medication 
management  fc  r  beneficiaries  generally 
or  to  shorten  tl;  e  time  necessary  to 
achieve  a  clinic  :ally  important  patient 
outcome.  Then  (fore,  the  benefit  of 
reporting  OASIS  data  is  two- fold.  We 
not  only  meet  our  statutory 
requirements  f|r  establishing  a 
prospective  payment  system  for  home 
health  but  alsoigather  data  that  can  be 
used  at  a  natioi  lal  level  to  evaluate  and 
develop  plans  i  o  improve  outcomes  of 
care  in  the  Mec  icare  and  Medicaid 
home  health  benefit.  We  beheve  that 
computerized  j  latient  assessment  data 
would  be  a  valuable  resource  to  monitor 
trends  in  patient  care  in  the  home 
health  industrjt.  In  addition,  a  national 


data  base  would  provide  important 
insights  into  the  structure  of  the 
industry  and  use  of  resources  to  achieve 
positive  patient  outcomes. 

In  our  companion  regulation 
concerning  collection  of  OASIS  data 
items,  time  frames  for  completing 
OASIS  data  sets  cu-e  described  for  the 
comprehensive  assessment  (5  days  from 
start  of  care),  routine  update  of  the 
comprehensive  assessment  (two 
calendar  months  from  steirt  of  care),  and 
discharge  from  a  hospital  admission, 
that  is,  resumption  of  care  (48  hours). 
Specific  time  frames  for  completion  of 
OASIS  data  were  not  described  for 
dischcu^e,  including  discharge  to  the 
community,  transfer  to  an  inpatient 
facility  (with  or  without  agency 
discharge),  and  death  at  home,  nor  were 
comments  received  relative  to  these 
time  frames.  For  consistency  in 
encoding  (entering  data  into  a 
computer)  and  reporting  data  relative  to 
these  OASIS  data  sets,  we  expect  that 
HHAs  would  complete  the  OASIS  data 
set  items  for  these  time  points  within  48 
hours  of  knowledge  of  their  occurrence. 
We  are  seeking  comment  on  the 
expectation  that  HHAs  will  complete 
these  assessment  updates  within  48 
hours.  The  reason  for  the  requirement  to 
complete  these  other  assessment  types 
within  two  calendar  days  is  that  the 
HHA  can  more  readily  assess  specific 
information  related  to  the  patient's 
condition  at  that  point  in  time  and 
maintain  a  uniform  platform  for 
reporting  all  assessment  types. 

1.  Section  484.20(a)  Standard:  Encoding 
OASIS  Data 

At  §  484.20(a).  we  require  that  HHAs 
encode  and  finalize  data  entry  (lock)  for 
all  patients  (except  those  specified  in 
the  preamble  to  the  regulation 
describing  collection  of  OASIS  data, 
that  is,  "Comprehensive  Assessment 
and  Use  of  the  OASIS  as  Part  of  the 
Conditions  of  Participation  for  Home 
Health  Agencies")  in  the  agency  within 
7  days  of  completing  an  OASIS  data  set. 

Once  the  OASIS  data  set  has  been 
collected  by  the  authorized  clinical  staff 
member  at  the  specified  time  points 
described  at  §  484.55,  HHAs  may  take 
up  to  7  calendar  days  after  collection  to 
enter  it  into  their  computer  systems.  To 
enter  the  data,  HHAs  will  operate  the 
Home  Assessment  Validation  Entry 
(HAVEN)  software  program  and  run  the 
OASIS  data  set  through  the  HCFA- 
specified  edits  in  order  to  make  it 
transmission-ready.  This  process 
involves  using  the  HAVEN  software  to 
review  the  data  for  accuracy  and 
consistency,  making  any  necessary 
changes,  and  finalizing  the  data.  We 
specify  7  days  to  encode,  edit,  and  lock 


the  OASIS  data  because  we  believe  that 
this  is  a  reasonable  amount  of  time  to 
expect  agencies  to  complete  this  task 
while  ensuring  accuracy  of  the  data.  The 
agency  must  enter  the  OASIS  data  and 
identify  any  information  that  does  not 
pass  the  HCFA-specified  edits,  that  is. 
any  missing,  incorrect,  or  inconsistent 
data.  This  is  a  simple  process  of 
entering  a  data  set  into  a  computer  using 
software  that  mirrors  the  OASIS  data 
items.  Editing  and  locking  are  functions 
automatically  performed  using  the 
HAVEN  software.  If  HAVEN  identifies 
data  items  in  need  of  clarification  or 
additional  information,  we  believe  that 
7  days  is  a  reasonable  amount  of  time 
for  staff  entering  data  to  contact  and 
seek  assistance  from  the  qualified 
clinician  who  assessed  the  patient.  It  is 
preferable  that  the  edits  and  corrections 
be  made  as  close  in  time  as  possible  to 
the  assessment  activity,  since  the 
clinician's  recall  of  the  patient 
assessment  and  the  clinical  notes  that 
document  the  assessment  are  fresher  at 
that  point.  Seven  days  is  also  consistent 
with  the  timeframe  currently  required 
by  long-term  care  facilities  encoding 
Minimum  Data  Set  (MDS)  information. 
We  believe  that  keeping  OASIS 
encoding  consistent  with  MDS  encoding 
would  be  simpler  for  providers  and 
State  agencies  to  manage  than 
introducing  a  different  set  of 
timeframes.  In  addition,  we  expect  that, 
in  order  to  provide  quaUty  care,  HHAs 
would  assess  patients  and  submit 
OASIS  data  in  a  timely  fashion  for  data 
entry  in  order  to  prepare  and  maintain 
a  current  and  viable  plan  of  care.  As 
such,  we  feel  that  it  is  reasonable  to 
expect  that  HHAs  will  be  able  to 
encode,  edit,  and  ready  OASIS  data  for 
transmission  within  7  days  of  the  data's 
collection. 

HHAs  wrill  have  flexibility  in  the 
method  used  to  encode  their  data.  Once 
the  assessment  is  completed  and  OASIS 
data  items  are  collected  by  the  qualified 
skilled  professional  (that  is.  the  nurse  or 
therapist  responsible  for  coordinating  or 
completing  the  assessment),  data  can  be 
encoded  directly  by  that  skilled 
professional,  by  a  clerical  staff  member 
from  a  hard  copy  of  a  completed  OASIS, 
or  by  a  data  enti^  operator  with  whom 
the  HHA  may  contract  to  enter  the  data. 
Non-clinical  staff  may  not  assess 
patients  or  complete  assessment  items; 
however,  clerical  staff  or  data  entry 
operators  may  enter  the  OASIS  data 
collected  by  the  skilled  professional  into 
the  computer.  We  note  that  in  entering 
the  data,  HHAs  must  comply  with 
requirements  for  safeguarding  the 
confidentiality  of  patient  identifiable 
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information.  These  requirements  are 
discussed  in  detail  below. 

Once  the  OASIS  information  is 
encoded,  HHAs  will  "lock"  the  data, 
that  is,  use  their  software  to  review  and 
edit  it  to  create  a  file  that  will  be 
transmitted  to  the  State  agency  or  other 
entity  approved  to  receive  this 
transmission.  The  edits  will  include  an 
electronic  safety  net  to  preclude  the 
transmission  of  erroneous  or 
inconsistent  information,  and  required 
formatting  for  the  data  set  items.  The 
locking  mechanism  is  necessary  to 
ensure  the  accuracy  of  the  patient 
assessment  at  the  point  in  time  that  the 
assessment  took  place.  The  locking 
mechanism  will  prevent  the  override  of 
current  assessment  information  with 
future  information. 

2.  Section  484.20(b)  Standard:  Accuracy 
of  Encoded  OASIS  Data 

Section  484.20(b)  requires  that  the 
encoded  OASIS  data  accurately  reflect 
the  patient's  status  at  the  time  the 
information  is  collected.  As  research  has 
shown  that  the  patient  status  changes 
over  time,  the  data  must  accurately 
represent  a  patient's  status  at  selected 
points  in  time.  Before  transmission,  the 
HHA  must  ensure  that  data  items  on  its 
own  collection  record  match  the 
encoded  data  that  are  sent  to  the  State. 
We  expect  that  once  the  qualified 
skilled  professional  completes  the 
OASIS  using  either  a  hard  copy  of  the 
instrument  or  an  electronic  method,  the 
HHA  will  develop  a  means  to  ensure 
that  the  data  put  into  the  computer  and 
transmitted  to  the  State  agency  or  HCFA 
OASIS  contractor  reflect  the  data 
collected  by  the  skilled  professional. 
The  HHA  might  appoint  staff  to  audit 
OASIS  records  after  input  as  part  of  the 
HHA's  overall  quality  assurance 
program.  In  addition,  the  State  survey 
process  for  HHAs  may  include  review  of 
OASIS  data  collected  versus  data 
encoded  and  transmitted  to  the  State. 

3.  Section  484.20(c)  Standard: 
Transmittal  of  OASIS  Data 

General  requirements.  At  §  484.20(c), 
we  require  that  the  HHA  electronically 
transmit  to  the  State  agency  or  HCFA 
OASIS  contractor,  at  least  monthly, 
accurate,  completed,  encoded,  and 
locked  OASIS  data  for  each  patient. 
This  time  frame  allows  for  transmission 
more  frequently  as  determined  by  the 
HHA.  We  also  provide  that  the  data 
must  be  transmitted  in  a  format  that 
meets  the  requirements  specified  in  the 
data  format  standard  at  §  484.20(d). 
Thus,  data  collected,  encoded  and 
locked  in  February  will  need  to  be 
transmitted  in  March.  We  believe  that  a 
monthly  time  frame  for  transmitting  the 


data  will  minimize  the  burden  on  the 
HHA  associated  with  frequency  of 
transmission,  maintain  uniform 
assessment  reporting  time  frames,  and 
maintain  a  clear  reporting  time  frame 
that  eliminates  the  variation  of  days  in 
a  month.  We  provide  flexibility  for  the 
HHA  in  that  we  do  not  specify  a  date 
on  which  HHAs  must  transmit  the  data. 
Therefore  HHAs  are  free  to  develop 
monthly  schedules  for  transmitting  the 
data  that  best  suit  their  needs.  In 
addition,  we  provide  that  HHAs  may 
send  OASIS  data  to  the  State  agency  or 
HCFA  OASIS  contractor  more 
frequently  than  monthly  if  they  choose 
to  do  so. 

We  note  that  the  HHA  must  transmit 
the  Clinical  Record  Items  section  of  the 
OASIS,  which  identifies  the  patient, 
with  each  data  set.  The  Clinical  Record 
Items  section  includes  information  such 
as  agency  identification,  patient 
identification,  and  start  of  care  date.  The 
Clinical  Record  Items  are  a  key  aspect 
of  an  OASIS  data  set  that  will'allow  the 
HHA,  State  agency  or  HCFA  OASIS 
contractor,  and  HCFA  to  track  all  data 
sets  collected  on  individual  patients 
within  the  episode  of  care.  Many 
elements  in  the  Clinical  Records  Items 
section  may  be  completed  initially  by 
clerical  staff  as  part  of  the  intake/referral 
process;  but  should  be  verified  by  the 
clinician  doing  the  assessment. 

As  we  continue  to  develop  our  system 
to  maintain  the  OASIS  data  base,  the 
items  in  the  Clinical  Record  Items 
section  may  change  to  accommodate 
growth.  No  substantive  changes  have 
been  made  to  the  clinical  data  items 
published  in  the  Federal  Register  on 
March  10, 1997,  although  minor 
changes  have  been  made  to  the 
numbering  system  to  accommodate 
electronic  reporting.  We  refer  you  to  the 
HCFA  webpage  (http://www.hcfa.gov/ 
medicare/hsqb/ oasis/ oasishmp.htm)  for 
changes  necessary  to  comply  with 
OASIS  reporting  requirements.  The 
current  version  of  OASIS  is  a  proposed 
information  collection  requirement 
pending  OMB  approval.  We  have 
summarized  the  Paperwork  Reduction 
Act  process  below  and  have  described 
the  timeframes  associated  with  that 
process.  As  an  alternative  to  Internet 
access,  which  is  the  most  efficient 
method  of  obtaining  the  current  version 
of  the  OASIS,  agencies  may  contact 
their  State  agency  or  HCFA  regional 
office  home  health  representatives  to 
request  a  paper  copy  of  the  data  set  for 
review.  Any  future  changes  to  OASIS 
will  be  submitted  to  OMB  to  review 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995.  will  be  available 
electronically  on  the  HCFA  website, 
and,  when  approved  by  OMB,  available 


in  hard  copy  from  the  National 
Technical  Information  Service  ((703) 
487-4650). 

In  addition  to  OASIS  data,  HHAs  will 
transmit  information  that  identifies  the 
location  and  description  of  the  HHA 
sending  data  and  the  identity  of  the 
person  submitting  the  data  to  the  State 
ageacy  or  HCFA  OASIS  contractor.  This 
information  is  referred  to  as  the  header 
record.  Header  information  is  not 
information  requested  by  the  OASIS 
data  set.  Rather,  it  is  information 
required  to  support  the  transmission 
process.  At  the  end  of  the  transmission 
file,  a  record  concerning  the  number  of 
records  being  transmitted  is  required  to 
complete  the  transmission  process.  This 
information  is  referred  to  as  the  trailer 
record.  When  the  HHA  is  ready  to 
transmit  its  data  to  the  State,  it  will  use 
the  HAVEN  software  to  add  the  selected 
records  to  be  sent  with  the  header  and 
trailer  records  to  create  an  export  file. 
The  export  file  is  then  transmitted  to  the 
State  by  the  HHA. 

HHAs  should  use  standard 
communication  software  to  dial-up  to 
the  State  agency  or  HCFA  OASIS 
contractor,  transmit  the  export  file,  and 
receive  validation  information.  HHAs 
should  have  a  system  that  supports  dial- 
up  communications  for  the  transmission 
of  OASIS  data  to  the  State.  The 
communications  capability  must  meet 
our  specification  related  to  transmission 
of  OASIS  data.  More  detailed 
instructions  on  the  process  for  data 
submission  will  be  made  available  in 
the  near  future.  This  dial-up  link  will 
eventually  serve  as  a  means  of 
communicating  information  such  as 
reports,  notices,  and  documents 
between  HHAs  and  the  State  agency 
without  requiring  additional  hardware 
or  software. 

HHAs  must  transmit  the  OASIS  data 
using  a  private  dial-up  network  based 
on  a  direct  telephone  connection  from 
the  HHA.  The  telephone 
communication  provides  a  secure 
source  of  transmission,  with 
interception  of  information  being 
prohibited  by  Federal  and  State  law. 
The  information  is  transmitted  via  a 
modem  at  the  HHA  and  received  at  the 
State  communications  server  where  the 
file  is  validated.  The  State  agency  or 
HCFA  OASIS  contractor  will  provide  to 
the  HHAs  in  their  State  specific 
instructions  and  phone  numbers  of  the 
lines  available  for  transmission. 

Once  transmitted,  the  State  agency  or 
HCFA  OASIS  contractor  validates  the 
information  while  the  HHA  remains  on- 
line to  ensure  that  some  basic  elements 
conform  to  HCFA  requirements,  such  as 
proper  format  and  HHA  information. 
Once  these  file  checks  are  complete,  a 
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test  data  to  the  State  agency  or  HCFA 
OASIS  contractor  beginning  March  26, 
1999,  and  no  later  than  April  26,  1999. 
This  test  data  will  not  be  included  in 
the  national  repository. 

On  or  after  April  26,  1999  we  expect 
that  HHAs  will  send  to  the  State  agency 
or  HCFA  OASIS  contractor  all  OASIS 
data  collected  on  existing  patients  under 
the  care  of  the  HHA  on  March  26,  1999. 
The  data  should  include  the  start  of 
care;  follow-up  of  the  start  of  care; 
resumption  of  care;  discharge  to  the 
community;  transfer  to  an  inpatient 
facility  (with  or  without  agency 
discharge);  and  death  at  home  OASIS 
assessment  items.  Specifically,  on 
patients  admitted  to  the  HHA  on  or  after 
March  26,  1999  the  data  should  include 
a  start  of  care  assessment  and  any  other 
OASIS  data  collected  in  accordance 
with  the  requirements  at  §  484.55.  For 
patients  already  under  the  care  of  the 
HHA  as  of  March  26,  1999  the  data  may 
not  include  a  start  of  care  data  set,  but 
must  include  any  OASIS  data  collected 
in  accordance  with  the  requirements  at 
§484.55  (follow-up,  resumption  of  care 
(following  an  inpatient  stay),  transfer  to 
inpatient  facility  (with  or  without 
agency  discharge),  or  discharge 
(including  death  at  home)).  As  stated 
above,  OASIS  data  should  be  reported 
on  all  HHA  patients  except  those 
specified  in  the  regulation  describing 
collection  of  OASIS  data,  that  is, 
"Comprehensive  Assessment  and  Use  of 


the  OASIS  as  Part  of  the  Conditions  of 
Peirticipation  for  Home  Health 
Agencies."  Specific  directions  for 
coding  these  assessments  for  initial 
transmission  will  be  included  in  the 
State  training  and  manual  instructions. 
On  or  after,  April  26,  1999  and  at  least 
monthly  thereafter,  HHAs  will  transmit 
OASIS  updates  on  those  patients 
included  in  the  initial  transmission  as 
well  as  comprehensive  assessment 
OASIS  data  and  updates  on  any  patients 
admitted  to  the  HHA  on  or  after  March 
26,  1999. 

To  further  clarify  the  OASIS  effective 
dates  schedule,  we  offer  the  following 
chart  based  on  the  assumption  that  this 
regulation  and  the  companion 
regulation  describing  collection  of 
OASIS  data,  "Comprehensive 
Assessment  and  Use  of  the  OASIS  as 
Part  of  the  Conditions  of  Participation 
for  Home  Health  Agencies,"  are 
published  November  16,  1998.  While 
the  pubUcation  date  of  the  OASIS 
regulations  differs  from  the  one  used  in 
this  example,  the  effective  dates  in  the 
following  chart  are  based  on  an  assumed 
publication  date.  HHAs  are  cautioned  to 
substitute  the  actual  publication  date 
into  the  formulas  listed  below  to  derive 
the  actual  effective  dates  in  addition  to 
reading  the  discussion  of  effective  dates 
above.  When  these  regulations  are 
published,  we  will  post  the  publication 
date  and  effective  dates  on  the  OASIS 
webpage. 


OASIS  Collection  and  Reporting  Timeline 


PutJiication 
date 


Collection  be- 
gins (11/16/98  + 
30  days) ' 


Encoding  begins 

(11/16/98  +  60 

days)  2 


HHA  tests  transmission  system  (1 1/16/98 
+  60  through  90  days) 


HHA  begins  reporting  OASIS  data  (11/16/ 
98  +  90  days  and  monthly  thereafter)  3 


11/16/98 


12/16/98 


1/15/99 


1/15/99  through  2/14/99 


2/14/99  and  monthly  thereafter. 


'  HHA  collects 


start  of  care,  resumption  of  care,  follow-up,  discharge  to  the  community,  transfer  to  an  inpatient  facility  (with  or  without  dis- 
charge) and  death  at  home  OASIS  data  on  all  patients  under  the  care  of  the  HHA  as  of  12/16/98. 

2  HHA  collects  and  encodes  start  of  care,  resumption  of  care,  follow-up,  discharge  to  the  community,  transfer  to  an  inpatient  facility  (with  or 
without  discharge)  and  death  at  home  OASIS  data  on  all  patients  under  the  care  of  the  HHA  as  of  1/15/99.  For  patients  admitted  to  the  HHA  be- 
fore 1/15/99,  it  is(  not  required  to  encode  start  of  care  data. 


3  HHA  reports 


(transmits  to  the  State  agency  or  HCFA  OASIS  contractor)  all  OASIS  data  collected  and  encoded  from  1/15/99  through  2/14/99 


and  monthly  theieafter.  Monthly  transmissions  should  include  all  OASIS  data  collected  and  encoded  in  the  previous  month. 


4.  Section  484J20(d)  Standard:  Data 
Format 


.20(1 1) 


At  §484. 
HHA  must  endod 
using  the  softvf  are 
or  software  1 
standard  electronic 
specifications 
includes  OASIJS 
§  484.55(e).  To 
requirements, 
the  HAVEN  software 
HCFA,  or  othe 
conforms  to  H(  'FA 
electronic  reco  rd 


we  specify  that  the 
e  and  transmit  data 
available  from  HCFA 
conforms  to  HCFA 
record  layout,  edit 
and  data  dictionary  and 
data  items  specified  in 
meet  the  data  format 
IHAs  will  be  able  to  use 

developed  by 
vendor's  software  that 
standardized 
formats,  edit 


specifications,  data  dictionaries,  and 
that  passes  standardized  edits  defined 
by  HCFA.  The  HAVEN  software  can  be 
used  for  several  purposes.  HHAs  will  be 
able  to  use  HAVEN  to  encode  OASIS 
data,  maintain  agency  and  patient- 
specific  OASIS  information,  and  create 
export  files  to  submit  OASIS  data. 
HAVEN  will  provide  comprehensive  on- 
line help  to  users  in  encoding,  editing 
and  transmitting  these  data  sets. 
Additionally,  we  have  developed  a 
hotline  to  support  this  software  product. 
HAVEN  will  alert  the  individual  who 
is  encoding  the  data  to  use  the  correct 
screen  for  the  specific  type  of 


assessment  record  required.  We  suggest 
that  as  HHAs  plan  for  implementation, 
those  HHAs  using  paper  copies  of 
OASIS  data  sets  consider  a  way  to 
differentiate  among  the  various  subsets 
of  OASIS  data.  For  example,  agencies 
who  were  involved  in  the 
demonstration  pilot  studies  used 
different  colored  paper  for  each  subset 
of  the  OASIS  instrument.  We  caution 
HHAs  that  the  HAVEN  system  will 
provide  only  the  minimum 
requirements  to  encode  and  format  the 
data.  We  will  support  these  functions 
and  applications;  however,  we  do  not 
intend  to  provide  any  other  applications 
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related  to  care  planning,  financial 
information,  durable  medical 
equipment,  medications,  or  personnel 
issues.  Software  vendors  are  encouraged 
to  use  the  HAVEN  software  as  a 
minimum  system  until  they  have 
developed  their  own  softwju^  to 
accommodate  HCFA  specifications  and 
other  applications  useftil  for  HHAs.  If 
the  HHA  uses  software  other  than 
HAVEN  it  must  conform  to  HCFA 
standardized  electronic  record  formats, 
edit  specifications,  and  data 
dictionaries.  The  software  must  also 
include  the  OASIS  data  items  specified 
in  §  484.55(e). 

HCFA  will  provide  standardized 
training  to  State  agencies  or  HCFA 
OASIS  contractors,  who,  in  turn,  will 
provide  training  to  HHAs  in  each  State 
in  advance  of  the  implementation  date 
of  this  interim  final  rule.  This  training, 
which  will  include  the  OASIS  User's 
Manual,  will  focus  on  how  to  use  the 
HAVEN  software  to  encode  and  format 
data,  how  to  transmit  data,  and  how  to 
interpret  the  validation  reports. 

The  required  OASIS  data  set  will  be 
available  on  our  website  located  at 
http://www.hcfa.gov/medicare/hsqb/ 
oasis/oasishmp.htm  at  all  times.  HHAs 
will  be  able  to  access  the  website  and 
download  the  required  OASIS  data  set 
for  each  data  collection  time  point  (start 
of  care;  resumption  of  care  following  an 
inpatient  facility  stay;  follow-up; 
discharge  (not  to  an  inpatient  tacility); 
transfer  to  inpatient  facility  (with  or 
without  agency  discharge);  and  death  at 
home).  We  expect  the  required  OASIS  to 
vary  slightly  from  that  published  in  the 
March  10, 1997,  proposed  rule; 
however,  there  are  no  changes  in  the 
core  data  items  that  were  published  in 
the  proposed  rule.  Items  in  the  Clinical 
Records  Items  section  of  the  OASIS  are 
being  updated  to  accommodate 
electronic  reporting.  In  addition,  the 
HAVEN  software  is  available  on  the 
HCFA  website  and  can  be  downloaded 
at  no  charge  to  HHAs  and  used  to  report 
OASIS  data.  This  website  includes  the 
data  specifications,  data  dictionaries, 
OASIS  data  set,  and  the  OASIS  User's 
Manual  for  the  OASIS  data  set,  HAVEN 
software  and  HHA  data  submission.  We 
will  also  post  other  educational 
materials  for  HHAs  on  the  website.  We 
intend  for  the  website  to  provide  direct 
access  for  HHAs,  State  agencies,  HCFA 
OASIS  contractors,  software  vendors, 
professional  organizations,  and 
consumers.  We  encourage  vendors  and 
agencies  to  regularly  review  the  website 
for  information  related  to  the 
computerization  of  OASIS  and  other 
HCFA-related  home  health  issues.  We 
will  continue  to  promote  processes  for 
assuring  accuracy  in  the  software.  In  the 


future,  an  alternate  version  of  the  OASIS 
may  be  required.  HHAs  will  be  directed 
to  the  HCFA  website  for  the  applicable 
version  of  the  OASIS  data  set.  Once  the 
data  set  is  approved  by  OMB,  HHAs 
may  also  obtain  hard  copies  from  the 
National  Technical  Information  Service 
at  ((703)  487-4650). 

B.  Exemption  for  HHAs  in  Research  and 
Demonstration  Projects 

Some  HHAs  participating  in  OASIS 
research  and  demonstration  projects 
may  be  using  other  data  collection  sets, 
which  have  been  approved  by  the 
Secretary.  HHAs  in  research  and 
demonstration  projects  may  be  exempt 
from  the  requirement  to  use  the  OASIS 
as  part  of  the  comprehensive  assessment 
and  reporting  process  for  the  duration  of 
the  project.  These  determinations  will 
be  made  on  a  case-by-case  basis. 
Whether  an  HHA  participating  in  a 
research  or  demonstration  project  is 
exempt  from  the  requirements  of  the 
final  rules  requiring  collection  and 
reporting  of  OASIS  data  will  depend  on 
several  factors  including,  the  nature  of 
the  demonstration  project,  the  data  set 
used,  payment  implications  for  the 
HHA,  quality  concerns,  and  burden 
issues. 

At  completion  or  termination  of  the 
studies,  we  will  work  on  a  case-by-case 
basis  with  these  HHAs  to  transition 
them  into  compliance  with  the  general 
collection  and  reporting  requirements 
for  HHAs  that  are  required  to  meet  the 
Medicare  home  health  COPs. 

C.  Section  484. 1 1  Condition  of 
Participation:  Release  of  Patient 
Identifiable  OASIS  Information 

We  are  adding  a  new  §484.11 
Condition  of  Participation:  Release  of 
Patient  Identifiable  OASIS  Information. 
Section  484.11  provides  that  the  HHA  or 
agent  acting  on  behalf  of  the  HHA  must 
ensure  the  confidentiality  of  all  patient 
identifiable  information  contained  in 
the  clinical  record  and  may  not  release 
patient  identifiable  OASIS  information 
to  the  public.  We  believe  that  this 
provision  will  ensure  that  access  to  all 
OASIS  data  (hard  copy  as  well  as 
electronic  data)  will  be  secured  and 
controlled  by  the  HHA,  State  agency  or 
HCFA  OASIS  contractor.  We  also 
specify  that  an  agent  acting  on  behalf  of 
the  HHA  in  accordance  with  a  written 
contract  between  the  HHA  and  the  agent 
may  not  use  or  disclose  the  information. 
The  agent  may  only  use  or  disclose  data 
to  the  extent  the  HHA  itself  is  permitted 
to  do  so.  We  believe  that  this  COP  will 
act  as  a  safeguard  against  the 
unauthorized  use  of  a  patient's  clinical 
record  information,  regardless  of  the 
form  or  storage  method. 


D.  Section  488.68    State  Agency 
Responsibilities  for  OASIS  Collection 
and  Database  Requirements 

Under  section  1891(b)  of  the  Act,  the 
Secretary  must  assure  that  processes  are 
in  place  to  protect  the  health  and  safety 
of  individuals  under  the  care  of  a  home 
health  agency  and  to  promote  the 
effective  and  efficient  use  of  public 
moneys.  Section  1864  of  the  Act 
authorizes  the  use  of  State  health 
agencies  to  determine  a  provider's 
compliance  with  the  COPs.  State 
responsibilities  for  ensuring  compliance 
with  the  COPs  are  set  forth  at  part  488, 
Survey,  Certification,  and  Enforcement 
Procedures. 

Under  the  authority  referenced  above, 
we  are  adding  a  new  §  488.68,  State 
agency  OASIS  collection  and  data  base 
responsibilities.  This  section  provides 
that  the  overall  responsibility  for 
fulfilling  requirements  to  operate  the 
OASIS  system  will  rest  with  the  State 
agency  or  other  entity  designated  by 
HCFA.  The  State  may  enter  into  an 
agreement  with  the  State  Medicaid 
agency,  another  State  component,  or  a 
private  entity  to  perform  day-to-day 
operations  of  the  system,  or  HCFA  may 
contract  with  an  entity  directly,  in  the 
event  the  State  is  unable  or  unwilling  to 
perform  these  operations.  While  these 
entities  may  actually  perform  all  OASIS- 
related  functions,  the  ultimate 
responsibility  of  the  OASIS  program 
rests  with  the  State  agency  or  authorized 
entity  under  contract  directly  to  HCFA. 
If  the  standard  State  system  is  operated 
by  an  entity  other  than  the  State  agency, 
the  State  must  ensure  that  it  has  suitable 
access  to  this  system  to  fully  support  all 
OASIS-driven  functions  required  of  the 
State  agency  (for  example,  outcome- 
based  quality  improvement  reports  and 
survey  specific  data).  Section  488.68 
also  specifies  State  agency  and  HCFA 
OASIS  contractor  responsibilities  with 
regard  to  the  OASIS  system,  which  are 
discussed  in  detail  below. 

1.  Section  488.68(a)  Establish  and 
Maintain  the  OASIS  Data  Base 

At  §  488.68(a),  we  provide  that  the 
State  agency  or  other  entity  designated 
by  HCFA  must  use  a  standard  system 
developed  or  approved  by  HCFA  to 
collect,  store  and  analyze  data  generated 
by  OASIS.  The  system  developed  to 
compile  the  Minimum  Data  Set  (MDS) 
assessments  (the  HCFA  standard  State 
system)  has  already  been  procured, 
installed,  and  used  to  collect  MDS  data. 
We  are  currently  modifying  the  standard 
State  system  to  accommodate  OASIS 
data  transmitted  by  HHAs.  The  standard 
State  system  currently  includes  a 
database,  communication,  supporting 
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files,  print  sei  vers  for  client 
workstations,  local  and  wide  area  data 
networks,  anq  application  software  for 
performing  all  aspects  of  MDS  related 
functions  and  tasks.  This  system  may 
also  be  utilized  to  reconfigiire  data  into 
reports  that  a  n  be  used  by  State 
surveyors  to  f  jcus  facility  surveys  and 
improve  qual  ty  of  care. 

We  are  providing  States  with  the 
software  and  my  additional  hardware 
needed  to  sujiport  the  standard  State 
system.  In  several  States  the  home 
health  component  of  the  survey  agency 
is  a  separate  entity  that  is  governed 
separately  ano  sometimes  located  in  a 
different  geogtaphical  location  from  the 
agency  that  ci  irrently  supports  the 
standard  Stati  system.  In  these  States, 
HCFA  will  fu:  id  the  purchase  and 
installation  ol  a  computer  work  station 
to  provide  the  se  separate  agencies 
access  to  OA5  IS  data.  As  part  of  the 
survey  responsibilities,  § 488.68(a)  also 
provides  that  Btates  will  be  responsible 
for  basic  syste  m  management 
responsibilitiiis  such  as  hardware  and 
software  maintenance,  system  backup, 
and  monitorii  g  the  status  of  the 
database. 

We  also  set 
modification  if  the  HCFA  standard 


forth  requirements  for 


At  §  488.68( 
State  agency 
is  responsible 
preparing 
retrieve.  Upon 
HHA.  we 
or  HCFA 
as  specified  b] 
the  HHA  reso 
limits  speci 
monthly,  the 
OASIS 

for  retrieval  b] 
records  recei 
according  to 
and  correct  a 
as  needed.  We 
retrieve  OASI!  > 
standard 


OASIS 


requ  ire 
OAS  S 


fied 


'  contractor 


v;d 


ni 


repository  at 
Finally,  we 


agency  or  HCP  A 


State  system.  Jpecifically.  the  State 
agency  must  c  btain  HCFA  approval 
before  modify  ing  any  parts  of  the 
system.  The  S  late  agency  or  HCFA 
OASIS  contrai  ;tor  may  not  modify  any 
aspect  of  the  standard  State  system  that 
pertains  to  the  standard  HCFA-approved 
OASIS  data  itums.  standard  HCFA- 
approved  reccrd  formats  and  validation 
edits,  and  star  dard  HCFA-approved 
agency  encodi  ng  and  transmission 
methods. 

2.  Section  48468(b)  Analyze  and  Edit 
OASIS  Data 


3),  we  provide  that  the 

HCFA  OASIS  contractor 
for  analyzing  and 

data  for  HCFA  to 
receipt  of  data  from  an 
that  the  State  agency 
contractor  edit  the  data 
HCFA,  and  ensure  that 
es  errors  within  the 
by  HCFA.  At  least 
^tate  agency  or  HCFA 
must  make  available 
HCFA  all  edited  OASIS 
during  that  period, 
f<^rmats  specified  by  HCFA, 
retransmit  rejected  data 
will  electronically 
data  from  the  HCFA 
into  a  central 
HCFA  for  analysis, 
equire  that  the  State 
OASIS  contractor 


State  system 


analyze  the  data  and  generate  reports  as 
specified  by  HCFA.  This  responsibility 
includes  generating  the  outcome  reports 
discussed  above  for  use  by  the  HHA  as 
well  as  for  the  State's  own  use  in 
focusing  onsite  inspection  activities 
associated  with  the  home  health  survey 
process.  The  OASIS  data  will 
significantly  improve  each  State's 
ability  to  identify  areas  of  potential 
quality  concerns  and  will  facilitate 
partnership  between  States  and  industry 
in  identifying  opportunities  to  improve 
care.  In  addition  to  the  responsibility  for 
generating  outcome  reports,  the  State 
will  issue  validation  reports  once 
OASIS  data  is  received  in  their  systems. 
Validation  reports  provide  timely 
feedback  to  HHAs  as  to  whether  the 
OASIS  data  they  sent  has  been  accepted 
or  rejected,  along  with  reasons  why. 

3.  Section  488.68(c)  Ensure  Accuracy  of 
OASIS  Data 

We  are  requiring  at  §  488.68(c)  that,  as 
part  of  the  survey  process,  the  State 
agency  review  an  HHA's  records  to 
verify  that  OASIS  data  collected  is 
consistent  with  OASIS  data  reported  to 
the  State  agency  or  HCFA  OASIS 
contractor.  In  keeping  with  §  484.20(b), 
which  requires  that  the  HHA's  encoded 
OASIS  data  accurately  reflect  the 
patient's  status  at  the  time  the 
information  is  collected,  we  expect  that 
the  HHA  will  develop  a  means  to  ensure 
that  the  data  input  into  the  computer 
and  transmitted  to  the  State  agency  or 
HCFA  OASIS  contractor  reflects  the 
data  collected  by  the  skilled 
professional.  As  discussed  earlier, 
methods  to  ensure  accuracy  of  OASIS 
data  may  include  appointing  staff  to 
audit  OASIS  records  after  input  as  part 
of  the  HHA's  overall  quality  assurance 
program.  The  State  agency  may  include 
a  review  of  the  HHA's  quality  assurance 
documentation  as  part  of  the  overall 
determination  of  compliance  with 
OASIS  related  COPs. 

4.  Section  488.68(d)  Restrict  Access  to 
OASIS  Data 

To  secure  and  control  access  to 
patient  identifiable  information,  we  are 
requiring  at  §  488.68(d)  that  the  State 
agency  or  HCFA  OASIS  contractor  be 
responsible  for  restricting  access  to 
OASIS  data.  Specifically,  we  require 
that  the  State  agency  or  HCFA  OASIS 
contractor  must  assure  that  access  to 
data  is  restricted  except  for  transmission 
of  data  and  reports  to  HCFA, 
transmission  of  data  and  reports  to  the 
State  agency  component  that  conducts 
surveys  for  purposes  related  to  this 
function,  and  transmission  of  data  and 
reports  to  other  entities  only  when 
authorized  by  HCFA. 


We  also  specify  that  patient 
identifiable  OASIS  data  may  not  be 
released  to  the  public  by  the  State 
agency  or  HCFA  OASIS  contractor 
except  to  the  extent  it  is  permitted  to  do 
so  imder  the  Privacy  Act  of  1974. 
Disclosure  may  be  made  under  the 
Privacy  Act  for  "routine  uses,"  that  are 
compatible  with  the  purpose  for  which 
the  information  was  collected.  These 
routine  uses  are  described  in  the  Privacy 
Act  System  of  Records,  which  will  be 
published  in  the  near  future.  Consistent 
with  these  provisions,  the  State  agency 
or  HCFA  OASIS  contractor  is  not 
permitted  to  release  patient  identifiable 
information  to  the  public  but  may 
release  aggregated  data. 

5.  Section  488.68(e)  Provide  Training 
and  Technical  Support  for  HHAs 

The  State  agency  will  play  a  key  role 
in  providing  educational  and  technical 
resources  to  the  HHA  to  implement  the 
automation  of  the  OASIS  data  set. 
Therefore,  at  §  488.68(e),  we  require  the 
State  agency  or  HCFA  OASIS  contractor 
to  provide  training  and  technical 
support  for  HHAs.  Specifically,  we 
require  the  State  agency  or  HCFA 
OASIS  contractor  to  provide  HHAs  in 
each  State  with  training  on  the 
administration  and  integration  of  the 
OASIS  data  set  into  the  facility's  own 
comprehensive  assessment  system.  We 
also  specify  that  the  State  agency  is 
responsible  for  instructing  each  HHA  on 
the  use  of  software  to  encode  and 
transmit  OASIS  data. 

The  State  agency  staff  who  operate  the 
HCFA  standard  system  will  provide 
training  to  designated  staff  in  HHAs  on 
the  use  of  the  free  HCFA  software  that 
will  allow  the  HHAs  to  encode  and 
format  OASIS  data  for  transmission  to 
the  State  or  HCFA  OASIS  contractor.  In 
a  similar  manner,  HCFA  will  provide 
standardized  instructions  for  using  the 
fi^e  software,  as  well  as  instructions  for 
data  submission  which  will  be  available 
electronically  on  the  HCFA  website.  The 
designated  trainer  in  the  HHA  should 
train  HHA  staff  responsible  for 
collecting  OASIS  information  using  a 
standard  training  curriculum  and 
manual,  which  will  be  provided  by 
HCFA.  A  User's  Manual  is  available 
electronically  on  the  HCFA  website,  and 
will  be  available  in  hard  copy  from  the 
National  Technical  Information  Service 
((703)  487-4650). 

States'  responsibilities  for  training 
and  supporting  HHAs  in  the 
implementation  of  the  OASIS  and 
automation  of  the  OASIS  database  will 
hkely  include  the  following  tasks: 

•  Training  HHAs  on  OASIS  data  set 
administration; 
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•  Providing  training  and  technical 
support  to  HHAs  in  integrating  the 
OASIS  items  into  the  HHA's  own 
comprehensive  assessment  system; 

•  Answering  questions  on  the  clinical 
aspects  of  OASIS  and  providing 
information  to  HHAs  on  the  use  of  the 
OASIS  data  in  determining  prospective 
payment  rates  for  HHA  patients; 

••  Providing  training  to  other  State 
agency  staff  in  using  OASIS  data  and 
outcome  reports  for  survey  activities; 

•  Training  HHAs  on  the  submission 
of  OASIS  data  to  the  State; 

•  Interpreting  validation  reports; 

•  Providing  information  relative  to 
hardware  and  software  requirements  for 
HHAs  to  consider  when  purchasing 
computer  equipment; 

•  Assisting  with  training  HHAs  on 
encoding  and  transmitting  OASIS  data 
to  the  State  agency,  including  providing 
support  for  transmission  of  test  data 
during  startup,  supporting  callers 
requesting  technical  assistance, 
providing  passwords  to  HHAs, 
answering  questions  about  the  computer 
edits  and  reports;  and 

•  Participating  in  an  annual  update 
on  the  OASIS  and  home  health 
prospective  payment  system  project. 

To  promote  national  consistency  in 
OASIS  systems  for  States,  we  have 
requested  that  each  State  designate  one 
or  two  individuals  to  support  the 
several  tasks  involved  in  this  project. 
These  individuals,  the  State  OASIS 
Educational  Coordinator  and  State 
Automation  Coordinator,  will  be  funded 
by  HCFA  through  the  Medicare  survey 
and  certification  program. 

III.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  that  we  receive  by  the  date 
and  time  specified  in  the  DATES  section 
of  this  preamble,  and,  when  we  proceed 
with  a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 

IV.  Waiver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  and  invite  public  comment  on 
the  proposed  rule.  The  notice  of 
proposed  rulemaking  includes  a 
reference  to  the  legal  authority  under 
which  the  rule  is  proposed  and  the 
terms  and  substance  of  the  proposed 
rule  or  description  of  the  subjects  and 
issues  involved.  This  procedure  can  be 
waived,  however,  if  an  agency  finds 
good  cause  that  a  notice-and-comment 


procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest. 

The  primary  reasons  for  waiving  the 
proposed  rulemaking  process  are  two- 
fold. First,  in  the  interest  of  creating 
budgetary  savings.  Congress  explicitly 
authorizes  the  Secretary  under  section 
4602(e)  of  the  BBA  to  collect  whatever 
data  the  Secretary  deems  necessary  to 
implement  a  revised  home  health 
payment  structure  to  be  implemented  in 
the  very  near  future.  We  cannot  issue  a 
proposed  rule  followed  by  a  final  rule 
and  be  timely  with  the  implementation 
of  the  revised  home  health  payment 
system  within  the  timeframes 
contemplated  by  Congress.  No  later  than 
April  26,  1999,  we  must  begin  receiving 
OASIS  data  in  order  to  revise  the 
payment  system  as  required  by  section 
4603  of  the  BBA.  Currently,  HHAs  are 
receiving  payment  for  services  via  an 
interim  payment  system  and  will 
continue  to  receive  payment  for  services 
via  the  interim  payment  system  until 
the  new  payment  system  is  developed 
and  implemented. 

Second,  we  believe  it  is  consistent 
with  public  interest  not  to  delay 
implementation  of  a  prospective 
payment  system  by  publishing  a 
proposed  rule.  Publication  of  this  rule 
as  final  is  necessary  to  begin  the  flow  of 
data  to  HCFA  in  order  to  establish,  in 
the  very  near  future,  a  system  of 
payment  for  home  health  agencies  using 
case  mix  adjusters.  Finalizing  this  rule 
is  in  the  best  interest  of  the  public 
because  affording  notice  and 
opportunity  for  comment  would  extend 
the  time  home  health  agencies  are 
reimbursed  under  the  current  interim 
payment  system  while  delaying  the 
implementation  of  the  prospective 
payment  system. 

In  addition,  delaying  the  OASIS 
reporting  process  would  postpone  the 
implementation  of  a  variety  of  survey 
and  quality  measures  designed  to 
protect  and  promote  patient  health  and 
safety.  Therefore,  we  find  good  cause  to 
waive  the  notice  of  proposed 
rulemaking  and  to  issue  this  final  rule 
on  an  interim  basis.  We  are  providing  a 
60-day  comment  period  for  pubhc 
comment. 

V.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  agencies  are  required  to  provide 
a  60-day  notice  in  the  Federal  Register 
and  solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 


should  be  approved  by  OMB,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  Whether  the  information  collection 
is  necessary  and  useful  to  carry  out  the 
proper  functions  of  the  agency; 

•  The  accuracy  of  the  agency's 
estimate  of  the  information  collection 
burden; 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

We  are,  however,  requesting  an 
emergency  review  of  this  interim  final 
rule  with  comment  period.  In 
compliance  with  section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995, 
we  are  submitting  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  requirements  for  emergency 
review.  We  are  requesting  an  emergency 
review  because  the  collection  and 
reporting  of  this  information  is  needed 
before  the  expiration  of  the  normal  time 
limits  under  OMB's  regulations  at  5  CFR 
Part  1320,  to  ensure  the  timely 
availability  and  reporting  of  data  as 
necessary  for  the  development  of  a 
reliable  case  mix  adjuster  that  we 
require  for  the  establishment  of  a 
prospective  payment  system  for  home 
health  services  in  compliance  with 
sections  4602  and  4603  of  the  BBA.  We 
cannot  reasonably  comply  with  normal 
clearance  procedures  because  public 
harm  is  likely  to  result  if  the  agency 
does  not  enforce  the  inclusion  of  OASIS 
elements  into  an  HHA's  comprehensive 
assessment  requirement  early  enough  to 
permit  training  and  to  enable  the  HHA 
to  collect  and  report  reliable  OASIS  data 
for  the  period  beginning  on  April  26, 
1999.  As  mentioned  above,  delaying  the 
OASIS  reporting  process  would  delay 
the  implementation  of  a  variety  of 
survey  and  quality  measures  designed  to 
protect  and  promote  patient  health  and 
safety.  In  addition,  this  time  frame  is 
necessary  because  a  key  aspect  of 
creating  a  prospective  payment  system 
based  on  agency  cost  experience  is  the 
need  to  "standardize"  the  rates  by 
adjusting  the  agency  costs  for  their  case 
mix.  In  effect,  case  mix  needs  to  be 
adjusted  out  of  the  basic  payment  rates, 
then,  relevant  to  admissions,  built  back 
into  the  rates  on  an  agency-specific 
basis.  We  believe  the  most  reliable  way 
to  accomplish  this  result  is  by  using 
data  from  existing  agencies.  Because  the 
prospective  payment  system  must  be 
implemented  as  soon  as  possible,  we 
will  need  to  begin  receiving  the  data  to 
be  used  for  standardizing  .he 
prospective  payment  amounts. 
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The  immet  iate  publication  of  rules 
requiring  the  collection  and  reporting  of 
OASIS  data  and  OMB  approval  of  these 
requirements  pursuant  to  the  Paperwork 
Reduction  Ac  t  of  1995  are  essential 
because  thest  data  are  required  for  the 
development  of  the  home  health 
prospective  payment  system,  required 
by  statute  in  i  October  of  2000.  Because 
OASIS  data  v  ill  form  the  basis  for  the 
case  mix  adju  stment  component  of  the 
prospective  payment  system,  national 
OASIS  data  must  be  used  in  the 
extensive  stat  istical  analyses  needed  to 
calculate  star  dardized  prospective 
payment  rate:  and  estimate  their 
impact.  The  p  rocess  of  rate  development 
must  take  pla  :e  in  the  early  spring  of 
1999  for  incoi  poration  in  a  proposed 
rule.  The  pro  tosed  rule  regarding  the 
home  health   irospective  payment 
system  must  1  le  published  by  the  fall  of 
1999  to  allow  for  necessary  comments 
and  revisions  prior  to  the  publication  of 
a  final  rule  in  the  summer  of  2000. 
Given  the  lag  time  between  the 
publication  o  the  OASIS  rules  and  the 
receipt  of  viaMe  national  data  by  HCFA, 
we  are  alread  r  at  the  point  where  only 
two  months  o  '  national  data  will  be 
potentially  available  for  use  in  the 
proposed  rule  and  less  than  a  year  of 
data  for  the  fii  lal  rule.  Further  delays 
would  reduce  the  amount  of  national 
data  available  for  development  of  the 
prospective  p;  lyment  rates  and  thus 
seriously  und  ;rmine  the  project  plan 
aimed  at  implementation  of  the 
prospective  p  lyment  system  on  October 
1.2000. 

We  note  tha  t  the  information 
collection  req  airements  and  associated 
burden  referenced  in  this  regulation  are 
primarily  con  :emed  with  the 
"reporting"  o  OASIS  data.  The 
collection  req  lirements  and  related 
burden  associated  with  the  "collection" 
of  OASIS  data  are  referenced  in  a 
separate  final  rule  published  today  in 
the  Federal  Register  and  approved 
under  OMB  control  number  0938-0365. 
Also  worth  ndling  is  the  fact  that 
HCFA-R-39  ( )938-0365).  "Home 
Health  Medici  re  Conditions  of 
Participation  1  nformation  Collection 


484.11(b) 
484.20 


Total 


Requirement  as  Outlined  in  Regulation 
42  CFR  484,"  is  currently  being  revised 
to  include  the  OASIS  data  set  as 
displayed  at  http://www.hcfa.gov/ 
medicare/hsqb/oasis/oasishmp.htm.  As 
an  alternative  to  Internet  access,  which 
is  the  most  efficient  method  of  obtaining 
the  current  version  of  the  OASIS, 
agencies  may  contact  their  State  agency 
or  HCFA  regional  office  home  health 
representatives  to  request  a  paper  copy 
of  the  data  set  for  review. 

The  current  version  of  OASIS  is  a 
proposed  information  collection 
requirement  pending  OMB  approval. 
We  have  summarized  the  Paperwork 
Reduction  Act  process  below  and  have 
described  the  timeframes  associated 
with  that  process.  We  are  asking  not 
only  for  approval  of  OASIS  but  also 
reapproval  of  the  COPs  previously 
included  in  HCFA-R-39  and  approved 
under  the  OMB  control  number 
indicated  above. 

HCFA  is  requesting  OMB  review  and 
approval  of  this  collection  within  16 
working  days  from  the  date  of 
publication  of  this  regulation,  with  a 
180-day  approval  period.  Written 
comments  and  recommendations  will  be 
accepted  from  the  public  if  received  by 
the  individuals  designated  below  within 
15  working  days  from  the  date  of 
publication  of  this  regulation. 

During  this  180-day  approval  period, 
we  will  publish  a  separate  Federal 
Register  notice  announcing  the 
initiation  of  an  extensive  60-day  agency 
review  and  public  comment  period  on 
these  requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

We  are  soliciting  public  comment  on 
each  of  these  issues  for  the  provisions 
that  contain  information  collection 
requirements  as  summarized  below: 

Section  484.11     Condition  of 
Participation:  Release  of  Patient 
Identifiable  OASIS  Information 

Section  484.11  states  that  the  HHA 
may  release  patient  identifiable 
information  to  an  agent  acting  on  behalf 
of  the  HHA  only  in  accordance  with  a 
written  contract  between  the  HHA  and 

Estimated  Annual  Burden 


the  agent.  As  such,  the  agent  agrees  not 
to  use  or  disclose  the  information  except 
to  the  extent  the  HHA  itself  is  permitted 
to  do  so. 

The  burden  associated  with  this 
record  keeping  requirement  is  the  time 
and  effort  for  the  HHA  to  maintain  a 
copy  of  the  written  agreement.  We 
estimate  that  each  HHA  will  maintain 
one  written  agreement  which  will  take 
2  minutes.  We  estimate  that  there  will 
be  2,623  written  agreements  (25%  x 
10,492  HHAs  x  1  agreement)  which  will 
each  take  2  minutes  for  a  total  annual 
burden  of  88  hours. 

Section  484.20    Condition  of 
Participation:  Reporting  OASIS 
Information 

Section  484.20  states  that  HHAs  must 
electronically  report  all  OASIS  data 
collected  in  accordance  with  §  484.55 
and  the  requirements  contained  in  this 
section. 

The  burden  associated  with  meeting 
§  484.20  is  the  time  and  effort  for  the 
HHA  to  electronically  report  all  OASIS 
data  collected  in  accordance  with 
§  484.55  and  the  requirements  contained 
in  this  section.  We  estimate  that  each 
HHA  will  take  121.50  hours  on  an 
annual  basis  (486  admissions  per  year  x 
2.5  assessments  x  6  minutes  to  review, 
enter,  transmit  and  perform  a  15-minute 
monthly  data  audit)  to  comply  with 
§  484.20.  We  estimate  that  the  total 
annual  burden  for  10.492  HHA's  will  be 
1,274,778  hours.  As  noted  above,  the 
requirements  and  associated  burden 
imposed  by  this  section  relate  only  to 
the  "reporting"  burden.  The  burden 
associated  with  the  "collection"  of 
OASIS  data  is  contained  in  the 
regulation  HCFA-3007-F  which  is 
published  as  a  separate  final  rule  in  this 
issue  of  the  Federal  Register. 

The  table  below  indicates  the  annual 
number  of  responses  for  each  regulation 
section  in  this  interim  final  rule  with 
comment  period  that  contains 
information  collection  requirements,  the 
average  burden  per  response  in  minutes 
or  hours,  and  the  total  annual  burden 
hours. 


CFR  section 


Responses 


2,623 
10.492 


Average 

burden  per 

response 


2  minutes  

121.50  hours 


Annual  txjr- 
den  hours 


88  hours 

1,274,778 

hours 


1,274.866 
hours 
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We  have  submitted  a  copy  of  this 
interim  final  rule  with  comment  period 
to  OMB  for  its  review  of  the  information 
collection  requirements.  These 
requirements  are  not  effective  until  they 
have  been  approved  by  OMB.  A  notice 
will  be  published  in  the  Federal 
Register  when  approval  is  obtained. 
To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  E-mail  your  request, 
including  your  address,  phone  number, 
and  HCFA  form  number(s)  and/or  OMB 
numbers  referenced  above,  to 
papenvork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 
information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designees 
referenced  below,  within  15  working 
days  from  the  date  of  this  publication  in 
the  Federal  Register  to: 
Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Security  and  Standards  Group, 
Division  of  HCFA  Enterprise 
Standards,  Room  N2-14-26,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850  Attn:  John  Burke  HCFA- 
3006-IFC  Fax  number:  410-786-0262 
and, 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  Room  10235,  New  Executive 
Office  Building  Washington,  D.C. 
20503  Attn.:  Allison  Herron  Eydt, 
HCFA  Desk  Officer  Fax  numbers: 
202-395-6974  or  202-395-5167 

VI.  Regulatory  Impact  Statement 

A.  General 

We  have  examined  the  impacts  of  this 
interim  final  rule  with  comment  period 
as  required  by  Executive  Order  12866, 
the  Regulatory  Flexibility  Act  (RFA) 
(Pub.  L.  96-354),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts; 
and  equity).  The  RFA  requires  agencies 
to  analyze  options  for  regulatory  relief 
for  small  businesses.  For  purposes  of  the 
RFA,  most  hospitals,  and  most  other 
providers,  physicians,  and  health  care 
suppUers  are  small  entities,  either  by 
nonprofit  status  or  by  having  revenues 


of  $5  million  or  less  annually.  For 
purposes  of  the  RFA,  most  HHAs  are 
considered  small  entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  for  an  interim  final  rule 
with  comment  period  that  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds.  We  are  not  preparing  a  rural 
impact  statement  since  we  have 
determined,  and  the  Secretary  certifies 
that  this  interim  final  rule  with 
comment  period  would  not  have  a 
significant  economic  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  However,  we  have 
provided  a  detailed  discussion  on  the 
costs  and  various  benefits  of  reporting 
OASIS  data  in  tables,  I  and  II  in  Section 
B.  Costs  associated  with  OASIS 
reporting,  and  in  accompanying 
explanations. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  requires  agencies 
to  prepare  an  assessment  of  anticipated 
costs  and  benefits  before  proposing  any 
rule  that  may  result  in  an  annual 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  (adjusted 
annually  for  inflation).  As  discussed  in 
detail  in  the  cost  benefit  analysis  below, 
we  estimate  that  the  amount  of  the 
unfunded  mandate  associated  with  this 
interim  rule  with  comment  period  will 
result  in  an  annual  expenditure  of  less 
than  $100  million  to  these  governmental 
and  private  sectors.  Therefore,  we 
believe  the  law  does  not  apply. 

We  are  requiring  that  all  Medicare- 
certified  HHAs  and  HHAs  that  are 
required  to  meet  Medicare  conditions  of 
participation  (for  example.  Managed 
Care  and  Medicaid  HHAs),  assess  their 
patients  using  the  standardized, 
outcome  oriented  data  set  known  as 
OASIS.  OASIS  was  developed  through 
extensive  research  and  validated  in  a 
multi-State  demonstration  project.  As 
discussed  in  detail  in  a  separate  rule  on 
OASIS  data  collection  published  today 
in  the  Federal  Register,  this  defined  set 
of  core  data  items  was  developed  largely 
for  the  purpose  of  measuring  and  risk 
adjusting  patient-level  outcomes  in 
home  health  care  and  as  such,  is 
explicitly  tailored  to  home  care.  Data 
reported  from  the  OASIS  will  allow 
HHAs  to  integrate  a  quality  assurance 
and  performance  improvement 
measurement  system  approach  into 


their  practices  and,  as  discussed  above, 
will  also  be  used  to  support  the 
Medicare  HHA  prospective  payment 
system. 

The  Balanced  Budget  Act  of  1997 
requires  HCFA  to  develop  a  prospective 
payment  system  for  home  health.  A 
prospective  payment  system  pays 
providers  based  on  the  predicted  costs 
of  care,  giving  providers  the  incentive  to 
provide  care  efficiently.  In  the  home 
health  prospective  payment  system, 
beneficiaries  will  be  classified  into  case 
mix  groupings  based  on  their  predicted 
resource  use,  with  each  group  having  a 
specific  payment  rate. 

In  developing  a  sound  classification 
system,  HCFA  must  account  for  the 
factors  that  would  influence  the 
beneficiary's  use  of  services.  In  the  case 
of  the  hospital  prospective  payment 
system,  this  was  done  using  Medicare 
claims  data  linked  to  diagnosis  data. 
Because  the  majority  of  inpatient 
services  are  attributed  to  the  medical 
diagnosis.  Medicare  claims  provide 
enough  information  to  classify  patients 
for  hospital  payments. 

Post-acute  care  services  such  as  home 
health  and  skilled  nursing  facility 
services  are  influenced  in  part  by  the 
medical  diagnosis.  However,  other 
factors  have  a  strong  influence  in  the 
use  of  post-acute  care,  such  as  the 
severity  of  illness  and  functional 
abilities.  Therefore,  a  more 
comprehensive  data  source  is  needed 
for  proper  patient  classification. 
Because  Medicare  claims  provide 
information  only  about  diagnosis,  age, 
gender,  and  race,  a  claims-based 
grouping  would  not  adequately  classify 
beneficiaries  into  payment  groups. 

The  first  attempt  to  design  a 
prospective  payment  system  for  post- 
acute  services  was  the  case  of  skilled 
nursing  facilities.  Under  this  payment 
system,  HCFA  has  used  data  from  both 
claims  and  the  Minimum  Data  Set 
(MDS)  to  classify  patients  into  payment 
groups.  Similarly,  HCFA  plans  to  use 
OASIS  data  in  addition  to  claims  data 
to  construct  the  home  health 
prospective  payment  system.  A 
classification  system  that  takes  into 
account  severity  of  illness  as  well  as 
functional  abiUties  will  help  to  ensure 
adequate  payment  for  high-cost 
beneficiaries.  At  this  time,  there  is  no 
other  viable  data  source  that  would 
provide  this  information  other  than 
OASIS.  If  HCFA  does  not  use  OASIS 
data  to  identify  case  mix  groups,  then, 
on  average,  prospective  payment 
amounts  could  be  too  low  for 
beneficiaries  who  need  assistance  with 
memy  activities  of  daily  living  and  too 
high  for  beneficiaries  who  need  less 
assistance. 
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The  Balanced  Judget  Act  of  1997  also 
requires  the  amo  ants  paid  for  each  case 
mix  group  under  the  prospective 
payment  system  [o  be  based  on  a 
standardized  pa)  ment  rate.  HCFA  is 
designing  the  ca<e-mix  classification 
system  based  on  DASIS  and  claims  data 
from  a  stratified  lample  of  90  HHAs. 
Standardization   equires  removing  the 
effect  of  case  mi)  and  wage  variation 
from  payment  le  ^els  for  these  90  HHAs 
and  from  nations  1  payment  levels.  This 
helps  to  ensure  t  lat  if  resource  use 
varies  from  regio  n  to  region,  payments 
in  the  prospective  payment  system  are 
adjusted  accordi:  igly.  This  process 
requires  the  sami !  information  that  is 
used  to  classify  {  atients  into  payment 
groups.  Therefor ;,  we  must  collect 
OASIS  data  from  HHAs  before  HCFA 
can  set  standard!  zed  payment  rates  for 
a  prospective  payment  system. 

The  OASIS  ins  trument  has  been  in 
development  for  the  past  ten  years.  A 
large  number  of  1  lome  health  agencies 
have  participate(  in  its  development 
and  testing.  The  nstrument  has 
demonstrated  its  validity  and  reliability 
as  an  assessment  and  outcome 
measurement  toe  1.  We  share  the 
industry's  intere;  it  in  the  adoption  of  a 
useful  and  appro  priate  instrument  with 
as  little  disruptic  n  to  existing  HHAs 
operations  as  poi  sible.  We  also  share 
the  industry's  in'  erest  in  minimizing 
unnecessary  pap  ;rwork  and  record 
keeping  burdens  while  at  the  same 
time,  ensuring  quality  of  care  for 
beneficiaries.  Pa]  )erwork  and  record 
keeping  requiren  lents  must  be  cost 
effectively  integrated  into  HCFA's 
sui^'ey  and  enforcement  processes  (both 
from  the  balanced  perspectives  of  the 
public  and  priva  e  sectors),  and  must 
maximize  availal  »le  information 
technologies.  In  >articular,  we  may 
reevaluate  OASII  >  data  and  reporting 
needs  for  patient  reassessments.  We 
solicit  public  conment  on  appropriate 
refinements  to  re  assessment  data 
requirements  an< ,  any  other  aspects  of 
OASIS  that  can  le  improved  as  the 
result  of  progranr  experience. 

In  addition  to  ts  use  as  the  basis  for 
prospective  payr  lent,  OASIS  will  assist 
agencies  in  impr  )ving  their  performance 
through  outcomes-based  assessment. 
The  quality  com]  >onent  of  OASIS  is 
crucial  to  ensurii  ig  that  beneficiaries 
receive  needed  s^  >rvices  under  the  home 
health  prospective  payment  system. 

OASIS  is  one  c  f  several  components 
of  the  outcome-b  jsed  quality 
improvement  (O  }QI)  approach  that  has 
produced  docurrented  positive  impacts 
on  the  clinical  st  itus  of  HHA  patients. 
The  outcome  data  encapsulated  in 
OASIS  allows  HHAs  to  improve  quality, 
evaluate  the  effe<  tiveness  of  its  care. 


and  better  manage  care  to  enhance 
outcomes  and  control  costs  and 
utilization.  Key  features  of  the  OBQI 
approach  are  the  collection  of  patient/ 
client  data  at  regular  intervals;  the 
aggregation  and  comparison  of  agency 
outcomes  on  a  yearly  basis  and 
nationally;  changing  care  associated 
with  poor  outcomes;  and  reinforcing 
care  for  exemplary  outcomes.  Outcome 
measures  are  defined  as  a  quantification 
of  a  change  in  patient  health  status 
between  two  or  more  time  points  and  in 
OBQI,  outcome  measures  are  computed 
using  OASIS  data  from  start  of  care  and 
from  subsequent  time  points  or 
discharge.  HCFA  commissioned  a 
demonstration  study  to  evaluate  the 
clinical  outcomes  associated  with  the 
application  of  OBQI/OASIS.  The  Center 
for  Health  Services  and  Policy  Research 
at  the  University  of  Colorado  has 
preliminary  findings  associated  with  an 
outcome-based  quality  improvement 
study.  Preliminary  results  from  the 
study,  yet  unpublished,  suggest  that 
risk-adjusted  hospitalization  rates 
declined  from  approximately  31  percent 
to  28  percent  (about  a  10  percent  rate  of 
decrease)  from  the  first  to  second  years 
of  OBQI  application.  The  demonstration 
findings  also  showed  an  improvement 
in  other  health  status  outcomes.  OBQI, 
properly  implemented  and  maintained, 
is  capable  of  assisting  HHAs  enhance 
patient  outcomes.  However,  in  order  to 
realize  the  full  benefits  of  using  OASIS 
data,  the  information  needs  to  be 
computerized  and  configurable  as  an 
analytical  tool.  Implementation  of  this 
rule  will  allow  this  goal  to  be  realized. 

The  OASIS  data  transmitted  by  HHAs 
and  States  to  HCFA  will  improve  the 
delivery  of  quality  care  to  patients 
receiving  services  from  HHAs  in  the 
following  ways.  The  database  will 
enable  the  State  agencies  and  us  to 
provide  HHAs  with  reports  of 
aggregated  State  and  national  patient 
outcome  measures  and  trends.  These 
reports  will  allow  HHAs  to  compare 
themselves  to  similar  providers  and 
develop  improvement  activities,  where 
the  need  is  identified.  By  establishing 
internal  quality  assurance  analyses 
derived  from  the  computerized  data, 
HHAs  will  be  able  to  evaluate  the 
effectiveness  of  various  components  of 
their  home  health  care  delivery  systems. 
The  evaluations  will  lead  to 
identification  of  best  clinical  practices 
and  interventions,  optimal  personnel 
staffing,  and  optimal  length  and  type  of 
services  for  each  agency  and  its  patients. 

Access  to  this  electronic  data  will 
provide  information  that  will  benefit 
both  the  policy  and  operational 
components  of  Federal  and  State 
goverimient.  The  system  has  the 


potential  of  providing  consumer  groups 
with  outcome  and  quality  information 
for  making  health  care  decisions.  States 
will  have  access  to  timely  OASIS  data 
that  will  improve  their  ability  to  focus 
on-site  inspection  activities  associated 
with  the  home  health  survey  process. 
Since  we  require  OASIS  data  for  almost 
all  home  health  patients  regardless  of 
payer  source,  the  database  will  allow  for 
comparison  of  outcomes  of  most 
patients  receiving  home  health  services. 
The  OASIS  data  will  significantly 
improve  each  State's  ability  to  identify 
areas  of  potential  quality  concerns  in  an 
effective  and  efficient  manner,  and  will 
facilitate  partnership  between  States 
and  industry  in  identifying 
opportunities  to  improve  care.  At  both 
the  Federal  and  State  level,  information 
from  the  OASIS  system  will  provide  a 
valid  and  reliable  tool  for  evaluating 
and  improving  the  efficacy  of  survey 
and  certification  activities.  The  quality 
of  peer  profiling  will  be  made  available 
from  the  State  agency  to  allow  the  HHA 
to  compare  itself  against  its  peers.  If  the 
HHA  needs  assistance  with  ways  to 
improve  its  activity,  the  State  agency  or 
other  consultative  group  will  be  able  to 
provide  guidance  in  this  iterative 
process. 

We  note  that  OASIS  data  will  become 
part  of  the  same  information  system  that 
is  being  designed  to  collect  and  report 
beneficiary  specific  outcomes  of  care 
and  provider  performance  data  across  a 
multitude  of  delivery  sites.  Currently,  as 
required  in  §  483.315(h),  States  are 
collecting  and  reporting  assessment  data 
on  residents  in  all  Medicare  and 
Medicaid  certified  nursing  homes 
through  the  use  of  the  MDS.  As  OASIS 
data  becomes  part  of  this  standard  State 
system,  we  will  have  data  on  the  second 
piece  of  the  post-acute  care  continuum. 
The  systems  and  staffing  infrastructure 
to  collect  OASIS  and  MDS  information 
have  already  been  established  at  each 
State  survey  agency,  as  well  as  within 
HCFA  itself,  so  that  State  costs 
associated  with  electronically  collecting 
OASIS  data  from  HHAs  will  be  on  an 
incremental  basis. 

B.  Costs  Associated  With  OASIS 
Reporting 

General 

We  anticipate  that  both  HHAs  and 
States  will  incur  some  incremental  costs 
from  reporting  OASIS  information.  We 
estimate  total  start-up  costs  of  $11.4 
million,  which  represents  only  costs 
incurred  by  HHAs  (we  will  be  supplying 
the  OASIS  software  directly  to  States 
and  States  already  have  the  requisite 
hardware).  This  includes  as  much  as 
$5.2  million  in  Medicare  program  costs. 
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We  also  estimate  total  ongoing  annual 
costs  of  about  $25.0  million,  which 
■includes  $22.0  million  in  costs  for 
HHAs  and  $3.0  million  in  costs  for 
States.  Approximately  $10.1  million  of 
the  $22  million  will  be  reimbursable  by 
Medicare  annually.  The  annual 
administrative  cost  for  States  of  $3.0 
million  will  be  absorbed  within  HCFA's 
program  management  appropriation.  We 
will  be  supplying  OASIS  software 
directly  to  States  and  States  already 
have  the  requisite  hardware.  However, 
the  benefits  associated  with 
computerizing  the  OASIS  far  outweigh 
the  additional  costs  of  automating  the 
data. 

The  preceding  represents  our 
estimates  of  the  individual  costs 
associated  with  this  effort.  These  figures 
are  based  on  our  best  estimates  of  actual 
burden  to  existing  HHAs  and  are 
without  the  benefit  of  actual  cost  data 
documenting  the  incremental  costs 
associated  with  the  reporting  of  OASIS 
data.  Any  adjustments  to  Medicare  cost 
limits  would  necessarily  be  based  on 
cost  data  rather  than  estimates.  In 
addition,  these  costs  are  based  on  the 
assumption  that  implementation  will  be 
in  fiscal  years  1999  and  2000.  On 
August  11,  1998,  we  published  in  the 
Federal  Register  a  notice  with  comment 
period  that  set  forth  the  schedules  of 
per-visit  and  per-beneficiary  limitations 
for  HHA  costs  (63  PR  42912).  In  that 
notice,  we  included  an  OASIS  offset 
adjustment  factor  to  the  per  visit 
limitations  to  address  costs  incurred 
with  OASIS  implementation.  While  we 
based  this  adjustment  on  the  best  data 
we  had  available,  we  are  concerned  that 
we  may  not  have  captured  all  relevant 
costs,  particularly  ongoing  and 
automation  costs.  In  part,  this  is  because 
our  data  are  based  on  agencies  whose 
costs  in  this  regard  may  not  have  been 
fully  representative  of  agency  costs  in 
general.  In  the  above  notice,  we  asked 
for  specific  comments  on  ongoing  and 
automation  costs  associated  with  OASIS 
reporting.  We  also  asked  for  cost  data 
that  would  impact  subsequent  decision 
making  on  future  cost  limit  notices.  In 
this  interim  final  rule,  we  are  requesting 
comments  on  the  adequacy  of  estimated 
initial  and  on-going  costs  associated 
with  the  automation  of  OASIS  data. 
Because  the  comment  period  for  the 
notice  referred  to  above  closed  on 
October  13, 1998,  we  will  consider 
comments  on  cost  limit  adjustments 
based  on  the  estimates  we  have 
included  in  this  rule  in  future  cost  limit 
notices.  However,  we  will  only  consider 
such  comments  on  cost  limit 
adjustments  if  they  relate  to  the 
provisions  of  this  interim  final  rule, 


specifically  those  associated  with  the 
incremental  cost  of  OASIS 
implementation. 

We  have  used  this  approach  of 
accepting  comments  on  cost  limit 
adjustment  in  response  to  this  interim 
final  rule  because  we  would  not 
consider  re-opening  the  previous 
comment  period.  The  issues  in  the 
August  1998  notice  on  the  interim 
payment  system  are  much  broader  than 
the  payment  adjustment  for  OASIS 
related  costs.  Consequently,  the 
comments  we  received  were  almost 
entirely  directed  to  the  broader  issues. 
In  fact,  we  received  only  two  comments 
suggesting  additional  factors  to  be 
considered  in  assessing  costs  associated 
with  OASIS.  We  expect  a  great  deal 
more  comments  relative  to  this  issue  in 
response  to  this  interim  rule  with 
comment  period,  which  focuses  entirely 
on  OASIS  related  concerns. 

Home  Health  Agencies 

Upon  publication  of  this  rule,  each 
HHA  that  is  required  to  meet  the 
Medicare  Conditions  of  Participation 
must  electronically  transmit  OASIS  data 
to  its  respective  State  survey  agency  or 
HCFA  OASIS  contractor.  Most  costs 
associated  with  computerizing  the 
OASIS  will  be  related  to  hardware  and 
software.  The  costs  presented  below  are 
based  on  the  profile  of  an  average  HHA, 
where  applicable,  since  certain  costs 
(such  as  a  computer)  are  constant 
regardless  of  the  size  of  the  agency.  We 
define  an  average  size  HHA  as  having  18 
clinicians  and  other  service 
practitioners  and  486  admissions  per 
year. 

At  the  current  time,  we  estimate  that 
approximately  50  percent  of  the  10,492 
Medicare  certified  HHAs  as  of  March 
1998,  or  5,246  agencies,  already  possess 
the  requisite  hardware  needed  to 
support  automation  of  the  OASIS.  This 
estimate  is  based  on  a  national  survey 
conducted  by  the  Joint  Commission  on 
Accreditation  for  Healthcare 
Organizations.  We  note  that  many  HHAs 
currently  contract  with  outside  entities 
to  electronically  bill  fiscal 
intermediaries  for  Medicare  services. 
We  anticipate  that,  similarly,  many 
HHAs  will  choose  to  contract  for  the 
encoding  and  transmitting  of  the  OASIS 
data  as  well.  Therefore,  these  HHAs  will 
not  be  incurring  any  costs  associated 
with  procuring  the  hardware  needed  to 
support  this  effort.  Nonetheless,  for  the 
purpose  of  the  estimates  in  this  rule,  we 
have  assumed  that  all  50  percent  of  the 
HHAs  without  computer  equipment  will 
opt  to  purchase  the  requisite  hardware. 

Reimbursement  for  Costs 
•  Medicare 


The  BBA  has  mandated  us  to  develop 
a  prospective  payment  system  for  home 
health  services  based  on  units  of 
payment.  Until  the  HHA  prospective 
payment  system  is  in  effect,  the  BBA 
also  required  that  we  implement  an 
interim  payment  system  (IPS)  for  home 
health,  which  began  on  October  1,  1997. 
This  interim  payment  system 
established  two  sets  of  cost  limits  for 
home  health  agencies.  Details  of  the  IPS 
can  be  found  in  the  March  31,  1998, 
Federal  Register  (63  PR  15718)  and  in 
the  August  11,  1998,  Federal  Register 
(63  PR  42911).  The  IPS  will  generally 
result  in  overall  reduced  payments  to 
HHAs.  We  anticipate  that  HHAs  will 
incur  some  costs  associated  with  the 
implementation  of  OASIS  data 
collection  and  reporting.  However,  as 
stated  above,  we  are  evaluating 
comments  on  the  August  11,  1998 
payment  notice  setting  forth  HHA  cost 
limitations  that  included  an  OASIS 
offset  adjustment  factor  to  the  per  visit 
limitations.  This  payment  notice 
addresses  costs  incurred  with  the 
incremental  costs  of  OASIS 
implementation. 

The  implementation  of  this  interim 
final  rule  with  comment  period  will  be 
accomplished  by  HHAs  in  existence, 
and  participating  in  HCPA  programs. 
HHAs  that  apply  for  and  receive 
Medicare  certification  in  the  future  will 
be  expected  to  comply  with  the  current 
COPs  regarding  comprehensive 
assessment  of  patients  prior  to 
certification.  Therefore  we  would  not 
expect  HHAs  that  are  certified  in  the 
future  to  have  start-up  costs  related  to 
revising  their  comprehensive 
assessments. 

•  Medicaid 

States  have  flexibility  in  designing 
their  payment  methodology  for  home 
health  services  that  are  reimbursable 
under  the  Medicaid  program.  The 
payment  methodology  can  recognize 
provider  costs  or  it  can  recognize  a 
certain  rate  that  the  State  is  willing  to 
pay.  The  State  agency  has  a  choice  to 
either  determine  a  negotiated  rate  with 
the  HHA  or  to  set  a  standard  rate  for  all 
HHA  providers.  In  this  case,  the  HHA 
has  the  option  of  accepting  the  rate,  or 
not.  To  the  extent  that  an  HHA  incurs 
costs  in  computerizing  the  OASIS  (such 
as,  the  acquisition  of  hardware  or 
software,  staff  training,  or  additional 
staffing),  the  provider  may  take  the  costs 
into  account  when  establishing  its  rates 
for  home  health  services.  The  State 
Medicaid  agency  can  also  take  the  costs 
into  consideration  in  reimbursing  the 
provider.  Therefore,  we  do  not  believe 
that  these  costs  will  servt  as  a  barrier  to 
new,  viable  HHA  entrants. 
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The  following 
estimates  of 
reporting. 


tables  show  our 
nati  jnal  costs  for  OASIS 


Table.  I— National  Start-up  Costs  for  OASIS  Reporting 


FY 


Nurnljer  of 
agencies  in- 
curring start- 
up costs 


Start-up  costs 
(in  millions)  ^ 


Medicare 
costs  (in  mil- 
lions) 


Costs  to  other 

sources  (in 

millions)  ^ 


1999  and  2000' 

2001  

2002 

2003 


10.492 
0 
0 
0 


$11.4* 
0 
0 
0 


$5.2 
0 
0 
0 


S62 
0 
0 
0 


Table  II.— National  Costs  for  OASIS  Reporting 


FY 


Numt)er  of 
HHAs 


Total  orvgoing 
costs  (in 
millions)  ^ 


State  Admin 
Costs  (in 
millions)  ^ 


On-going 
Costs  @ 
$2,097  per 
HHA  (in 
millions) 


Medicare 
Costs  (in 
millions) 


Costs  to  Other 

sources  (in 

millions)  ^ 


1999' 
2000' 

2001  . 

2002  . 

2003  . 


10.492 
10.492 
10.492 
10,492 
10.492 


$25.0 
25.0 
25.0 
25.0 
25.0 


$3.0 
3.0 
3.0 
3.0 
3.0 


$22.0 
22.0 
22.0 
22.0 
22.0 


$10.1 
10.1 
10.1 
10.1 
10.1 


$11.9 
11.9 
11J 
11.9 
11.9 


Tat)les  I  and  II  r^lect  estimates  of  total  costs  versus  incremental  costs.  These  costs  are  tiased  on  the  following  assumptions: 
'  Implementation  will  be  in  Fiscal  years  1999  and  2000. 

2  Expected  to  be  absortjed  within  HCFA's  program  management  appropriation. 

3  Medicare  will  rtimburse  HHAs  for  their  reasonable  start-up  and  ongoing  costs,  subject  to  cost  limits,  based  on  tfie  estimate  that  approxi- 
mately 46%  of  HHA  patients  are  Medicare  beneficiaries.  This  estimate  is  reflected  in  Table  I  by  indicating  that  46%  of  $1 1 .4  million  (or  $5.2  mil- 
lion) will  be  reinr*c|rsable  by  Medicare  for  start  up  costs.  This  estimate  is  also  reflected  in  Table  II  by  indicating  that  46%  of  $22.0  million  (or 
$10.1.  million)  will  fee  reimtxjrsable  by  Medicare  for  annual  ongoing  costs.  These  estimates  may  be  overstated  to  the  extent  that  reasonable  cost 
determinations  and  application  of  cost  limits  reduce  this  expense.  The  remaining  54%  of  the  start-up  costs,  or  $6.2  million  in  Table  I.  and  the  re- 
maining 54%  of  th#  ongoing  costs  in  Table  II,  or  $1 1.9  million  annually  may  be  absortied  by  a  combination  of  the  Medicaid  program,  private  in- 
surers, and  beneficjaries.  Because  approximately  23%  of  HHA  patients  are  Medicaid  beneficiaries,  we  expect  HHAs  to  try  to  have  the  Medicaid 
programs  atisorb  up  to  23%  of  tfie  $1 1 .4  million  in  start-up  costs  or  $2.6  million.  Subtracting  S2.6  million  from  the  remaining  $6.2  million  start-up 
costs  leaves  S3. 6  rf  illion  in  start-up  costs  to  be  passed  along  to  private  insurers  aryj  tjeneficiaries.  In  a  similar  way,  we  expect  HHAs  to  have  the 
Medicaid  programsi  absorb  up  to  23  per  cent  of  the  annual  $22.0  million  in  ongoing  costs,  or  $5.1  million.  Subtracting  $5.1  million  from  the  re- 
maining $1 1 .9  millipn  annual  ongoing  costs  leaves  $6.8  million  in  annual  or>going  costs.  However,  after  implementation,  ongoing  costs  become 
pari  of  the  HHA's  base  history. 

*Se€  Table  I — gstimated  start-up  costs  include  $170.00  for  training  expenses  x  10,492  HHAs  ($1.8  million).  We  estimate  approximately 
$1 ,829  per  HHA  toipurchase  computers  x  5,246  HHAs  fc)ecause  an  estimated  one  half  of  the  10,492  HHAs  already  have  the  necessary  computer 
equipment  ($9.6  m  llion).  Therefore,  $1.8  million  +  $9.6  million  =  $11.4  million. 

*The  total  of  start  up  costs  and  ongoing  costs  equals  $61.4  million.  This  is  based  on  an  estimated  start  up  cost  of  $11.4  million  for  Fiscal 
years  1 999  and  20  K),  and  ongoing  costs  of  $25  million  per  year,  for  ttiose  two  years. 
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have  at  least  a  486-50  personal 
computer  in  a  Windows  3.1 
environment  with  8  megabjrtes  of  RAM, 
at  least  100  megabytes  of  available  hard 
disk  space,  a  VGA  color  monitor, 
keyboard,  mouse,  a  3.5  floppy  drive, 
and  a  laser  printer.  All  HHAs  should 
have  at  least  a  28.8  kbps  modem  for 
telecommunications  of  the  data,  as  well 
as  web  browser  software  that  supports 
dial-up  communications  for  the 
transmission  of  HHA  assessment  data  to 
the  State.  The  communications 
capability  must  meet  our  specifications 
related  to  transmission  of  OASIS  data. 

•  Software:  HHAs  have  the  option  of 
purchasing  data  collection  software  that 
can  be  used  to  support  other  clinical  or 
operational  needs  (for  example,  care 
planning,  quality  assurance,  or  billing) 
or  other  regulatory  requirements  for 
reporting  patient  information.  However. 
HCFA  has  developed  an  OASIS  data 


entry  system  (that  is,  Home  Assessment 
Validation  and  Entry,  or  "HAVEN")  that 
is  available  to  HHAs  at  no  charge 
through  HCFA's  website  at  http:// 
www.hcfa.gov/medicare/hsqb/oasis/ 
oasishmp.htm.  HHAs  may  also  request 
HAVEN  on  CD-ROM.  Therefore,  HHAs 
who  plan  to  use  HAVEN  will  need 
either  Internet  access  (for  example,  a 
dial-up  Internet  Service  Provider  (ISP) 
account)  or  a  CD-ROM  drive  in  order  to 
obtain  and  install  the  software. 

HAVEN  will  offer  users  the  ability  to 
collect  OASIS  assessments  data  in  a 
database  and  transmit  the  data  in  a 
HCFA-standard  format  to  State 
databases.  The  data  entry  software  will 
import  and  export  data  in  standard 
OASIS  record  format,  maintain  agency, 
patient,  and  employee  information, 
enforce  data  integrity  through  rigorous 
edit  checks,  and  provide  comprehensive 
on-line  help.  It  is  recommended  that  the 
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Windows  operating  system  be  operated 
at  a  screen  resolution  of  800x600  for 
HAVEN.  While  HAVEN  will  operate  at 
640x480  resolution,  the  data  entry  forms 
will  not  be  completely  visible  on  the 
screen,  and  the  user  will  need  to  scroll 
to  view  some  of  the  variables. 

•  Supplies:  Supplies  necessary  for 
collection  and  transmission  of  data, 
including  forms,  diskettes,  computer 
paper,  and  toner,  will  vary  according  to 
the  size  of  the  agency,  the  number  of 
patients  served,  and  the  number  of 
assessments  conducted.  We  anticipate 
that  an  average  HHA  with  486 
admissions  per  year  will  incur 
approximately  $250  in  costs  for 
supplies. 

•  Maintenance:  There  are  costs 
associated  with  normal  maintenance  of 
computer  equipment  such  as  the 
replacement  of  disk  drives  or  memory 
chips.  Typically,  such  maintenance  is 
provided  through  extended  warranty 
agreements  with  the  original  equipment 
manufacturer,  system  retailer,  or  a  firm 
that  provides  computer  support.  These 
maintenance  costs  are  estimated  to 
average  no  more  than  $100  per  year. 

•  Training:  HHA  staff  will  require 
training  on  encoding  assessments  and 
compiling  OASIS  data  for  electronic 
submission.  One  person  in  each  agency 
should  be  trained  in  data  entry  and  data 
transmission  procedures  and 
requirements.  We  expect  that  this  initial 
training  will  require  about  5.5  hours  of 
staff  time,  and  will  cost  an  average  HHA 
about  $170  based  on  an  average  hourly 
rate  of  $12.50  for  technical  staff.  This 
cost  also  includes  travel  expenses  and 
travel  time,  since  facility  staff  may  need 
to  travel  to  a  centralized  training  site 
within  the  State  (we  anticipate  that 
training  will  be  provided  in  multiple 
sites  in  the  State  once  the  system  is 
implemented).  We  expect  that  the  State 
survey  agencies  will  supply  this 
training. 

•  Data  Entry:  HHAs  have  flexibility 
in  choosing  the  method  used  to  collect 
OASIS  data,  but  the  method  must 
comply  with  our  requirement  for 
safeguarding  the  confidentiality  of 
clinical  records.  HHAs  must  collect  and 
transmit  OASIS  data  to  the  State  survey 
agency,  at  a  minimum,  on  a  monthly 
basis.  The  data  may  be  entered  directly 
by  a  technical  staff  member  from  a 
paper  document  completed  by  a  clinical 
staff  member,  or  by  a  data  entry  operator 
under  contract  to  the  HHA  to  key  in 
data.  Additionally,  HHAs  must  allow 
time  for  data  validation,  preparation  of 
data  for  transmission,  and  correction  of 
returned  records  that  failed  checks  at 
the  State  data-editing  level.  We  estimate 
that  an  average  HHA  with  486 
admissions  per  year  will  incur  an 


annual  data  entry  cost  of  $1,557  per 
year,  based  on  an  estimate  of  2.5 
assessments  per  admission  and  an 
hourly  rate  for  data  entry  costs  of 
$12.50.  This  cost  includes  data  review 
and  entry,  as  well  as  a  (recommended) 
15  minute  monthly  data  entry  audit  for 
quality  assurance  purposes. 

•  Ongoing  Data  Transmission:  HHAs 
will  fund  the  cost  of  transmitting  OASIS 
data  to  their  respective  State  agencies. 
HHA  staff  must  also  manage  the  data 
transmission  function,  correct 
communications  problems,  and  manage 
report  logs  and  validation  reports 
transmitted  from  the  State.  We  estimate 
that  it  will  take  about  one  additional 
hour  of  staff  time  to  perform  data 
transmission  related  tasks  each  month, 
including  running  a  data  edit  check 
program.  This  staff  time  will  cost  an 
average  size  HHA  about  $150  per  year 
based  on  an  hourly  rate  of  $12.50. 

Some  States  will  opt  to  provide  their 
HHAs  with  a  toll-free  line  to  use  in 
transmitting  their  data.  However,  in  the 
States  that  choose  not  to  do  so,  we 
estimate  that  an  average  HHA  will  incur 
about  $36  per  year  to  electronically 
report  its  OASIS  data  to  the  State. 

States 

We  expect  that  overall  responsibility 
for  fulfilling  requirements  to  operate  the 
State  OASIS  system  will  rest  with  the 
State  survey  agency.  OASIS  data  will  be 
maintained  on  the  standard  State 
systems  that  currently  house  the  MDS 
assessments  being  reported  by  all 
certified  nursing  homes.  HCFA  has 
already  procured  and  installed  this 
system  in  each  State  survey  agency.  It  is 
currently  being  used  to  collect  the  MDS 
data  and  to  configure  reports  that  will 
be  used  by  the  State  surveyors  to  better 
focus  surveys.  However,  there  are  some 
States  in  which  responsibility  for  the 
long  term  survey  and  certification 
functions  are  located  in  different 
components  of  the  State  agency  than  the 
home  health  survey  and  certification 
functions.  HCFA  will  fund  the  purchase 
and  installation  of  a  computer  work 
station  in  these  States,  so  that  the  non- 
long  term  care  surveyors  will  have 
direct  access  to  the  OASIS  data. 

Since  HCFA  has  already  deployed 
computer  hardware  and  software  to  the 
States  to  operate  the  MDS  automated 
system,  the  entity  operating  the  MDS 
system  will  also  be  responsible  for  day- 
to-day  operations  of  the  OASIS  system. 
In  most  cases,  the  State  is  operating  the 
system  itself.  However,  several  States 
have  exercised  their  option  to  enter  into 
an  agreement  with  either  the  State 
Medicaid  agency,  another  State 
component,  or  a  private  contractor  to 
perform  the  day-to-day  operations  of  the 


MDS  system.  Just  as  we  required  for 
MDS  data,  prior  to  entering  an 
agreement  with  a  subcontractor  to 
extend  support  for  OASIS  data,  a  State 
must  receive  approval  from  its 
respective  HCFA  regional  office  if  the 
State  OASIS  system  is  to  be  operated  by 
an  entity  other  than  the  survey  agency. 
If  the  State  system  is  operated  by  an 
entity  other  than  the  State  survey 
agency,  the  State  must  ensure  that  the 
survey  agency  has  suitable  access  to  this 
system  to  fully  support  all  OASIS- 
driven  functions  the,  ihe  State  will 
require  of  the  survey  agency  (for 
example,  quality  indicator  reporting  and 
survey  targeting).  The  State  is  also 
responsible  for  maintaining  OASIS  data 
for  retrieval  by  HCFA  to  a  central 
repository  to  be  established  by  HCFA. 

States  will  use  OASIS  data  primarily 
to  focus  the  home  health  survey  process 
and  to  provide  HHAs  and  consumers 
with  OASIS-driven  information.  As 
previously  mentioned,  the  OASIS 
information  will  be  maintained  on  the 
already  existing  MDS  system  which 
currently  includes  a  database, 
communication,  supporting  file(s).  and 
print  servers  for  client  workstations; 
local  and  wide  area  data  networks;  and 
application  software  for  performing  all 
aspects  of  MDS  related  functions  and 
tasks.  This  system  has  been  designed 
and  developed  within  a  broad  class  of 
systems  known  as  Client/Server 
architecture. 

We  are  providing  the  OASIS  system  to 
States  primarily  for  use  in  the  survey 
and  certification  program.  As  such,  most 
Federally  reimbursable  costs  incurred 
by  the  States  for  automating  the  OASIS 
will  be  funded  through  the  Medicare 
survey  and  certification  program. 
However,  some  States  could  also  choose 
to  use  OASIS  data  in  administering  their 
Medicaid  programs.  When  that  is  the 
case.  Federal  reimbursement  is 
applicable  to  the  extent  that  a  State  uses 
the  OASIS  for  administering  its 
Medicaid  program.  As  a  result,  it  may  be 
appropriate  for  a  State  to  allocate  some 
OASIS  costs  to  its  Medicaid 
administrative  cost  claims. 

When  a  State  does  use  OASIS  in 
administering  its  Medicaid  programs,  it 
should  apportion  Federal  costs 
associated  with  automating  the  OASIS 
and  operating  the  data  system  between 
the  Medicare  survey  and  certification 
program  and  the  Medicaid  program  (as 
administrative  costs,  when  applicable). 
The  State  should  apportion  OASIS  costs 
to  these  programs  based  on  the  State's 
determination  of  each  program's 
utilization  of  the  OASIS  system.  The 
Federal  financial  participation  rate  for 
costs  apportioned  as  Medicaid 
administrative  costs  is  50  percent.  When 


3762  Fideral  Register /Vol.  64,  No.  15 /Monday.  January  25.  1999 /Rules  and  Regulations 


/s 


hcve 


I  he 
c£re 


the  State  licensu  "e 
from  the  automa  ion 
State  should  alsc 
automation  costs 

•  Hardware 
States  already 
infrastructure  in 
requirement  to 
their  certified  HllAs 
will  fund  the  pu  chase 
of  a  computer  w 
States  in  which 
non-long  term 
different  offices 
these  States  will 
workstation  wit! 
and  a  15  inch  monitor 
run  on  Window; 
network  card  foi 

•  Software:  B:f A 
State  with  a  stanjdard 
applications  to 
related  functions 
validation  of  0/^SIS 
records  to  the  m  ister 
analytical  applicat 
inform  and 


supf  ort 
agency. 
The  OASIS  syktem 


previously  discussed, 
the  systems 
place  to  support  the 
collect  OASIS  data  from 
However.  HCFA 
and  installation 
trk  station  in  those 
e  long  term  care  and 
surveyors  work  in 
We  anticipate  that 
require  a  Pentium  233 
8  gigabyte  hard  drive 

This  system  will 
NT  4.0  and  include  a 
LAN  connections, 
will  provide  each 
suite  of  software 
fjerform  all  OASIS- 
.  including  receipt  and 
records,  posting  of 
repository,  and 
ions  to  be  used  to 
the  home  health 


VI 


n; 


ii 


I  applications 


be  operated  by 
designated  State 
the  State  system  > 
gamut  of  OASIS 
including  recei 
validating  the 
HHAs,  providi 
storing  the  OAS 
permanent  da 
system,  creating 
reports  and  logs 
performance 
validated  OASIi 
State  agency  to 
repository  mai 
a  State  develop; 
OASIS 

developing  and 
additional  soft 
any  related 
not  be  Federally 
•  Operationa 
systems  in 
and  configure  tl 
HHAs  is  alread) 
We  expect  that 
reassign  the 
support  the 
recognizes  that 
incremental  sta 
support  the 
activities 
additional  prov 
larger  database, 
provider/vendo" 
role.  We  are 
assign  an  OASIl  > 
coordinator  w 
within  each 
system  issues 


ho 
Stae 


program  benefits 
ofthe  OASIS,  the 
share  in  the  OASIS 


in  most  cases,  will 
personnel  within  the 
agency.  We  will  require 
to  perform  the  full 
system  responsibilities 
ng,  authenticating,  and 
records  received  from 
feedback  to  the  HHAs. 
S  records  in  a 
tal^ase  within  the  State 
system  management 
generating  provider 
reriorts,  and  retransmitting 
records  from  each 
national  OASIS 
n(ained  by  HCFA.  When 
its  own  customized 

the  costs  of 
maintaining  these 
applications  (and 
harcjware  components)  will 
funded. 

Staff  Time:  The 
frastrticture  that  will  collect 
e  OASIS  data  from 
in  place  in  all  States. 
I  (tates  will  hire  or 
tecl  inical  staff  required  to 
system.  However,  HCFA 
here  will  be 
time  required  to 
additional  technical 
associated  with  maintaining 
der  passwords  and  a 
as  well  as  fulfilling  the 
education  and  support 
that  each  State 


req  jesting  I 


automation 

will  be  our  key  contact 
aie  for  managing  OASIS 
5  tates  have  already 


named  an  MDS  automation  coordinator, 
and  we  anticipate  that  in  many  cases, 
this  same  individual  will  also  be 
supporting  OASIS. 

HCFA  will  fund  additional  staffing 
costs  based  on  the  incremental  time 
requirements  associated  with  the 
computerization  of  OASIS.  We  have 
ranked  States  into  three  groups  based  on 
the  number  of  HHAs  in  each  State  and 
will  fund  staffing  costs  depending  on 
the  number  of  HHAs  within  each  State. 
We  will  fund  an  additional  .5  full  time 
equivalent  (FTE)  staff  time  for  a  State 
with  less  than  100  HHAs;  we  will  fund 
an  additional  1.0  FTE  for  a  State  with 
101-250  HHAs;  and,  we  will  fund  an 
additional  1.5  FTE  for  a  State  with 
greater  than  251  HHAs.  These 
additional  FTEs  represent  both  the 
incremental  technical  time  needed  to 
support  OASIS,  as  well  as  the  duties  of 
the  OASIS  Automation  Coordinator 
whose  duties  will  include  training 
providers  to  encode  data  in  the  HCFA 
standard  format,  to  create  export  files, 
and  to  use  the  communications  software 
to  dial  into  the  State  database;  error 
tracking  and  resolution  of  HHA  provider 
data  problems;  and  other  data 
management  responsibilities  such  as 
cleaning  and  aggregating  the  data  prior 
to  transmission  to  HCFA  and  system 
backup  and  archiving.  We  estimate  that 
the  incremental  staffing  costs  for  both 
technical  staff  and  the  OASIS 
Automation  Coordinator  will  be  about 
$44,000  for  an  average  size  State  with 
responsibility  for  101-250  HHAs. 

•  Supplies:  States  can  expect  about 
$600  per  year  in  incremental  OASIS- 
related  costs  for  products  that  are 
consumed,  such  as  printer  toner,  paper, 
and  back-up  tapes. 

•  Training:  We  plan  to  centralize 
training  of  State  personnel  who  will  be 
responsible  for  administrative  and 
technical  aspects  of  OASIS  operations. 
With  our  technical  support  and 
guidance,  States  will  work  closely  with 
the  HHA  provider  community  in 
providing  information  on  specific 
requirements  related  to  the  submission 
of  OASIS  assessments  to  the  State 
repository. 

In  order  to  promote  national 
consistency  in  OASIS  system  operations 
and  troubleshooting,  we  will  request  the 
OASIS  coordinators  to  attend  a  national 
multi-day  training  session.  We  will  also 
convene  at  least  one  national  meeting  of 
the  OASIS  coordinators  each  year.  We 
will  use  this  forum  to  present  new 
information,  gather  suggestions  for 
system  improvements,  exchange  ideas 
on  OASIS  system  operations, 
administration  and  troubleshooting 
issues,  and  to  discuss  objectives  for 
future  system  development  and 


refinement.  States  will  be  expected  to 
work  with  their  HHA  provider 
community  to  educate  them  on 
automating  the  OASIS.  We  anticipate 
annual  training  costs  associated  with 
training  for  an  average  size  State  to  be 
about  $5,600  which  includes  travel 
costs  associated  with  both  the 
centralized  training  and  educating  the 
HHAs  and  vendor  community  on 
computerization  requirements. 

•  Data  Transmission:  States  will 
incur  data  communication  costs  both  in 
receiving  OASIS  data  from  HHAs  and 
transmitting  validation  reports  back  to 
the  HHAs.  These  costs  have  two  basic 
elements: 

(1)  Fixed  monthly  line  fees  of 
approximately  $23.00  per  line  per 
month.  The  number  of  lines  required 
varies  from  8  to  48  according  to  the 
number  of  HHAs  supported  by  a  State. 
On  average,  a  State's  fixed  line  costs 
will  be  $2,208  per  year. 

(2)  Line  connect  and  long  distance 
charges  of  approximately  $.03  per 
assessment  for  the  monthly  connection 
times  associated  with  transmitting  error 
logs  and  edit  reports  back  to  the  HHAs. 
This  translates  into  an  average 
connection  cost  of  $7,665  per  year  per 
State. 

C.  Conclusion 

As  discussed  in  detail  above,  HHAs 
and  States  will  bear  some  incremental 
costs  associated  with  this  proposal. 
However,  we  believe  that  these  costs  are 
well  justified  when  considered  within 
the  context  of  the  anticipated  increased 
quality  of  care  for  HHA  patients,  as  well 
as  the  potential  uses  of  the  automated 
data  by  the  HHAs,  the  States,  and  us. 
The  foregoing  estimates  may  actually 
overstate  anticipated  costs  because  they 
do  not  take  into  account  cost-savings  to 
be  achieved  by  improving  HHAs' 
management  information  systems,  as 
well  as  potential  improvements  in 
patients'  overall  health  status.  Nor  do 
they  represent  the  savings  inherent  in 
future  improvements  to  the  survey  and 
certification  process,  and  specifically,  a 
more  focused,  uniform  approach  by 
both  the  States  and  us  in  assessing 
quality  of  care  in  the  nation's  HHAs.  We 
note  that  we  have  received  feedback 
from  many  of  the  HHAs  that  chose  to 
participate  in  the  HCFA-sponsored 
OASIS  Demonstration  Project  that  has 
been  underway  for  the  past  several 
years.  These  HHAs  have  indicated  that 
the  value  of  the  information  they  have 
received  about  their  individual 
performance  has  well  outweighed  the 
incremental  cost  associated  with 
collecting  and  reporting  the  data. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
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was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects 

42  CFR  Part  484 

Health  facilities.  Health  professions. 
Medicare,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  488 

Administrative  practice  and 
procedure,  Health  facilities.  Reporting 
and  recordkeeping  requirements. 

42  CFR  Chapter  IV  is  amended  as 
follows: 

A.  Part  484  is  amended  as  follows: 

PART  484— CONDITIONS  OF 
PARTICIPATION  FOR  HOME  HEALTH 
AGENCIES 

1 .  The  authority  citation  for  part  484 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395(hh)) 

Subpart  B — Administration 

2.  Section  484.11  is  added  to  subpart 
B  to  read  as  follows: 

§  484.1 1  Condition  of  participation: 
Release  of  patient  identifiable  OASIS 
information. 

The  HHA  and  agent  acting  on  behalf 
of  the  HHA  in  accordance  with  a  wrritten 
contract  must  ensure  the  confidentiality 
of  all  patient  identiHable  information 
contained  in  the  clinical  record, 
including  OASIS  data,  and  may  not 
release  patient  identifiable  OASIS 
information  to  the  public. 

3.  Section  484.20  is  added  to  subpart 
B  to  read  as  follows: 

§  484.20    Condition  of  participation: 
Reporting  OASIS  Infonmation. 

HHAs  must  electronically  report  all 
OASIS  data  collected  in  accordance 
with  §484.55. 

(a)  Standard:  Encoding  OASIS  data. 
The  HHA  must  encode  and  be  capable 
of  transmitting  OASIS  data  for  each 
agency  patient  within  7  days  of 
completing  an  OASIS  data  set. 

(b)  Standard:  Accuracy  of  encoded 
OASIS  data.  The  encoded  OASIS  data 
must  accurately  reflect  the  patient's 
status  at  the  time  of  assessment. 

(c)  Standard:  Transmittal  of  OASIS 
data.  The  HHA  must — 

(1)  Electronically  transmit  accurate, 
completed,  encoded  and  locked  OASIS 
data  for  each  patient  to  the  State  agency 
or  HCFA  OASIS  contractor  at  least 
monthly; 

(2)  For  all  assessments  completed  in 
the  previous  month,  transmit  OASIS 
data  in  a  format  that  meets  the 


requirements  of  paragraph  (d)  of  this 
section; 

(3)  Successfully  transmit  test  data  to 
the  State  agency  or  HCFA  OASIS 
contractor  beginning  March  26, 1999, 
and  no  later  than  April  26,  1999;  and 

(4)  Transmit  data  using  electronic 
communications  software  that  provides 
a  direct  telephone  connection  from  the 
HHA  to  the  State  agency  or  HCFA 
OASIS  contractor. 

(d)  Standard:  Data  Format.  The  HHA 
must  encode  and  transmit  data  using  the 
software  available  from  HCFA  or 
software  that  conforms  to  HCFA 
standard  electronic  record  layout,  edit 
speciBcations,  and  data  dictionary,  and 
that  includes  the  required  OASIS  data 
set. 

B.  Part  488  is  amended  as  follows: 

PART  488— SURVEY,  CERTIFICATION, 
AND  ENFORCEMENT  PROCEDURES 

1.  The  authority  citation  for  part  488 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395(hh)). 

Subpart  B — Special  Requirements 

2.  Section  488.68  is  added  to  subpart 
B  to  read  as  follows: 

§  488.68    State  Agency  responsibilities  for 
OASIS  collection  and  data  base 
requirements. 

As  part  of  State  agency  survey 
responsibilities,  the  State  agency  or 
other  entity  designated  by  HCFA  has 
overall  responsibility  for  fulfilling  the 
following  requirements  for  operating  the 
OASIS  system: 

(a)  Establish  and  maintain  an  OASIS 
database — .  The  State  agency  or  other 
entity  designated  by  HCFA  must' 

(1)  Use  a  standard  system  developed 
or  approved  by  HCFA  to  collect,  store, 
and  analyze  data; 

(2)  Conduct  basic  system  management 
activities  including  hardware  and 
software  maintenance,  system  back-up, 
and  monitoring  the  status  of  the 
database;  and 

(3)  Obtain  HCFA  approval  before 
modifying  any  parts  of  the  HCFA 
standard  system  including,  but  not 
limited  to,  standard  HCFA-approved — 

(i)  OASIS  data  items; 

(ii)  Record  formats  and  validation 
edits;  and 

(iii)  Agency  encoding  and 
transmission  methods. 

(b)  Analyze  and  edit  OASIS  data.  The 
State  agency  or  other  entity  designated 
by  HCFA  must — 

(1)  Upon  receipt  of  data  from  an  HHA, 
edit  the  data  as  specified  by  HCFA  and 
ensure  that  the  HHA  resolves  errors 
within  the  limits  specified  by  HCFA; 


(2)  At  least  monthly,  make  available 
for  retrieval  by  HCFA  all  edited  OASIS 
records  received  during  that  period, 
according  to  formats  specified  by  HCFA, 
and  correct  and  retransmit  previously 
rejected  data  as  needed;  and 

(3)  Analyze  data  and  generate  reports 
as  specified  by  HCFA. 

(c)  Ensure  accuracy  of  OASIS  data. 
The  State  agency  must  audit  the 
accuracy  of  the  OASIS  data  through  the 
survey  process. 

(d)  Restrict  access  to  OASIS  data.  The 
State  agency  or  other  entity  designated 
by  HCFA  must  do  the  following: 

(1)  Ensure  that  access  to  data  is 
restricted  except  for  the  transmission  of 
data  and  reports  to — 

(i)  HCFA; 

(ii)  The  State  agency  component  that 
conducts  surveys  for  purposes  related  to 
this  function;  and 

(iii)  Other  entities  if  authorized  by 
HCFA. 

(2)  Ensure  that  patient  identifiable 
OASIS  data  is  released  only  to  the 
extent  that  it  is  permitted  under  the 
Privacy  Act  of  1974. 

(e)  Provide  training  and  technical 
support  for  HHAs.  The  Slate  agency  or 
other  entity  designated  by  HCFA  must — 

(1)  Instruct  each  HHA  on  the 
administration  of  the  data  set,  privacy/ 
confidentiality  of  the  data  set,  and 
integration  of  the  OASIS  data  set  into 
the  facility's  own  record  keeping 
system; 

(2)  Instruct  each  HHA  on  the  use  of 
software  to  encode  and  transmit  OASIS 
data  to  the  State; 

(3)  Specify  to  a  facility  the  method  of 
transmission  of  data  to  the  State,  and 
instruct  the  facility  on  this  method. 

(4)  Monitor  each  HHA's  ability  to 
transmit  OASIS  data. 

(5)  Provide  ongoing  technical 
assistance  and  general  support  to  HHAs 
in  implementing  the  OASIS  reporting 
requirements  specified  in  the  conditions 
of  participation  for  home  health 
agencies;  and 

(6)  Carry  out  any  other  functions  as 
designated  by  HCFA  necessary  to 
maintain  OASIS  data  on  the  standard 
State  system. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.778,  Medical 
Assistance  Program) 

Dated:  November  3, 1998. 

Nancy-Ann  Min  DeParle, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  December  15, 1998. 
DoTUia  E.  Shalala, 
Secretary. 
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DEPARTMENT  O^  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  484 

[HCFA-3007-F] 

RIN0938-AJ11 

Medicare  and  Medicaid  Programs: 
Comprehensive  Assessment  and  Use 
of  the  OASIS  as  Part  of  the  Conditions 
of  Participation  for  Home  Health 
Agencies 


agency:  Health 
Administration 
action:  Final  ruh 


Care 


Financing 
(ilCFA),  HHS. 


summary:  This  fl:  lal  rule  revises  the 
existing  conditions  of  participation  that 
home  health  agencies  (HHAs)  must  meet 
to  participate  in  t  le  Medicare  program. 
Specifically,  this  rule  requires  that  each 
patient  receive  from  the  HHA  a  patient- 
si}ecific,  compret  ensive  assessment  that 
identifies  the  pat  ent's  need  for  home 
ctire  and  that  meets  the  patient's 
medical,  nursing,  rehabilitative,  social 
and  discharge  phnning  needs.  In 
addition,  this  fini  il  rule  requires  that  as 
part  of  the  comprshensive  assessment. 
HHAs  use  a  stanc  ard  core  assessment 
data  set.  the  "Oulcome  and  Assessment 
Information  Set"  (OASIS)  when 
evaluating  adult,  non-maternity 
patients.  These  cl  langes  are  an  integral 
part  of  the  Admidistration's  efforts  to 
achieve  broad-bai  ,ed  improvements  in 
the  quality  of  car  f  furnished  through 
Federal  programs  and  in  the 
measurement  of  I  lat  care. 
EFFECTIVE  DATE:  1  hese  regulations  are 
effective  on  February  24.  1999. 
ADDRESSES:  Mail  written  copies  of 
comments  relatec  to  information 
collection  requin  ments  to  the  following 
addresses: 

Health  Care  Final  icing  Administration. 
Office  of  Inforr  lation  Services. 
Security  and  S  andards  Group. 
Division  of  HC  "A  Enterprise 
Standards,  Rocm  N2-14-26,  7500 
Security  Boule/ard,  Baltimore.  MD 
21244-1850,  Attention:  John  Burke 
HCFA-3007-F  Fax  number:  410- 
786-0262  and. 
Office  of  Informa  lion  and  Regulatory 
Affairs.  Office  )f  Management  and 
Budget.  Room  10235,  New  Executive 
Office  Buildinj  ,  Washington.  D.C. 
20503,  Attentidn:  Allison  Herron 
Eydt.  HCFA  LHsk  Officer.  Fax 
number:  202-2  95-6974  or  202-395- 
5167 

Copies:  To  ord  ;r  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  1  Jew  Orders, 


Superintendent  of  Documents.  P.O.  Box 
37194.  Pittsburgh.  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Deposit  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  pubUc  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 

/www. access. gpo.gov/su docs/,  by 

using  local  WAIS  cHent  software,  or  by 
telnet  to  swais.access.gpo.gov,  then 
login  as  guest  (no  password  required). 
Dial-in  users  should  use 
communications  software  and  modem 
to  call  (202)  512-1661;  type  swais.  then 
login  as  guest  (no  password  required). 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Stevenson  at  (410)  786-4882. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Home  health  services  are  covered  for 
the  elderly  and  disabled  under  the 
Hospital  Insurance  (Part  A)  and 
Supplemental  Medical  Insurance  (Part 
B)  benefits  of  the  Medicare  program  and 
are  described  in  section  1861(m)  of  the 
Social  Security  Act  (the  Act).  These 
services  must  be  furnished  by.  or  under 
arrangement  with,  an  HHA  that 
participates  in  the  Medicare  program, 
and  be  provided  on  a  visiting  basis  in 
the  beneficiary's  home.  Services  may 
include  the  following: 

•  Part-time  or  intermittent  skilled 
nursing  care  furnished  by  or  under  the 
supervision  of  a  registered  nurse. 

•  Physical  therapy,  speech-language 
pathology,  and  occupational  therapy. 

•  Medical  social  services  under  the 
direction  of  a  physician. 

•  Part-time  or  intermittent  home 
health  aide  services. 

•  Medical  supplies  (other  than  drugs 
and  biologicals)  and  durable  medical 
equipment. 

•  Services  of  interns  and  residents  if 
the  HHA  is  owned  by  or  affiliated  with 


a  hospital  that  has  an  approved  medical 
education  program. 

•  Services  at  hospitals.  SNFs,  or 
rehabilitation  centers  when  they  involve 
equipment  too  cumbersome  to  bring  to 
the  home. 

Section  1861(o)  of  the  Act  specifies 
certain  requirements  that  a  home  health 
agency  must  meet  to  participate  in  the 
Medicare  program.  (Existing  regulations 
at  42  CFR  440.70(d)  specify  that  HHAs 
participating  in  the  Medicaid  program 
must  also  meet  the  Medicare  conditions 
of  participation.)  In  particular,  section 
1861(o)(6)  of  the  Act  provides  that  an 
HHA  must  meet  the  conditions  of 
participation  specified  in  section 
1891(a)  of  the  Act  and  such  other 
conditions  of  participation  as  the 
Secretary  finds  necessary  in  the  interest 
of  the  health  and  safety  of  patients  of 
HHAs.  Section  1891(a)  of  the  Act 
establishes  specific  requirements  for 
HHAs  in  several  areas,  including  patient 
rights,  home  health  aide  training  and 
competency,  and  compliance  with 
applicable  Federal.  State,  and  local 
laws. 

Under  the  authority  of  sections 
1861(o),  1871  and  1891  of  the  Act,  the 
Secretary  has  established  in  regulations, 
the  requirements  that  an  HHA  must 
meet  to  participate  in  the  Medicare 
program.  These  requirements  are  set 
forth  at  42  CFR  Part  484.  Conditions  of 
Participation:  Home  Health  Agencies. 
Unless  a  condition  is  specifically 
limited  to  Medicare  beneficiaries,  the 
conditions  of  participation  (COPs)  apply 
to  an  HHA  as  an  entity  and  to  the 
services  it  furnishes  to  an  individual 
under  its  care.  Under  section  1891(b)  of 
the  Act,  the  Secretary  is  responsible  for 
assuring  that  the  COPs,  and  their 
enforcement,  are  adequate  to  protect  the 
health  and  safety  of  individuals  under 
the  care  of  an  HHA  and  to  promote  the 
effective  and  efficient  use  of  Medicare 
funds.  To  implement  this  requirement. 
State  survey  agencies  generally  conduct 
surveys  of  HHAs  to  determine  whether 
they  are  complying  with  the  conditions 
of  participation. 

II.  Provisions  of  the  Proposed  Rule  and 
Discussion  of  Public  Comments 


On  March  10,  1997,  we  published  two 
proposed  rules  in  the  Federal  Register 
that  proposed  significant  changes  to  the 
HHA  COPs.  The  first  proposed  rule. 
Conditions  of  Participation  for  Home 
Health  Agencies  (62  FR  11004).  set  forth 
broad  based  revisions  to  the  COPs  with 
the  goal  of  eliminating  cumbersome 
process  regulations  and  focusing  on 
outcomes  of  care.  In  the  preamble  to 
that  proposed  rule,  we  discussed  in 
detail  our  rationale  for  revising  the 
COPs  and  the  principles  underlying  our 
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proposed  revisions.  Specifically,  we 
.stated  that  the  revised  COPs  will 
promote  a  partnership  between  HCFA 
and  the  rest  of  the  health  care 
community,  and  are  based  on  the  belief 
that  we  should  retain  only  those 
regulations  that  represent  the  most  cost- 
effective,  least  intrusive,  and  most 
flexible  means  of  meeting  HCFA's 
quality  of  care  responsibilities.  Also, 
they  rely  on  the  principle  that  making 
powerful  data  available  to  consumers 
and  providers  can  produce  a  strong 
nonregulatory  force  to  improve  quality 
of  care.  One  of  the  most  significant 
provisions  of  the  HHA  COPs  proposed 
rule  was  the  requirement  that  each 
patient  receive  from  the  HHA  a  patient- 
specific,  comprehensive  assessment  that 
identifies  the  patient's  continuing  need 
for  home  care,  and  that  meets  the 
patient's  medical,  nursing, 
rehabilitative,  social  and  discharge 
planning  needs. 

The  second  proposed  rule  published 
on  March  10,  1997,  Use  of  the  OASIS  as 
Part  of  the  Conditions  of  Participation 
for  Home  Health  Agencies  (62  FR 
11035),  proposed  that  as  part  of  the 
comprehensive  assessment.  HHAs  use  a 
standard  core  assessment  data  set,  the 
"Outcome  and  Assessment  Information 
Set"  (OASIS),  when  evaluating  adult, 
non-maternity  patients.  In  the  preamble 
to  that  rule,  we  discussed  in  detail  the 
process  we  used  to  develop  the  OASIS 
including  numerous  definitional  and 
methodological  issues  that  had  to  be 
addressed  before  the  OASIS  was 
finalized.  In  addition,  we  also  described 
expectations  regarding  the  use  of  the 
OASIS  both  in  the  near  future  and  in  the 
long  run.  Both  the  proposal  to  revise  the 
HHA  COPs  and  the  proposal  requiring 
use  of  the  OASIS  are  integral  parts  of 
the  Administration's  efforts  to  achieve 
broad-based  improvements  in  the 
quality  of  care  furnished  through  the 
Medicare  and  Medicaid  programs  and  in 
the  measurement  of  that  care. 

Subsequent  to  the  publication  of  the 
two  proposed  rules  discussed  above,  the 
Balanced  Budget  Act  (Public  Law  105- 
33  (BBA))  was  enacted  on  August  5, 
.  1997.  It  amended  the  Act  to  require  the 
Secretary  to  establish  a  prospective 
payment  system  for  home  health 
services.  Although  the  implementation 
of  a  prospective  payment  system  will  be 
delayed  until  all  related  systems  achieve 
year  2000  compliance,  we  will  still  need 
to  begin  receiving  the  data  to  be  used  for 
standardizing  the  payment  amounts  as 
soon  as  possible.  In  order  to  implement 
this  prospective  payment  system,  it  is 
necessary  that  we  have  data  from  HHAs 
to  develop  a  reliable  case  mix 
adjustment  system.  Case  mix  adjustment 
modifies  prospective  payment  rates  to 


reflect  the  differences  in  the  amount  of 
services  required  by  patients  of  different 
diagnosis  and  severity,  and  allows  the 
payments  to  correspond  more  closely 
with  expected  resource  use  by  patients. 
Section  4602(e)  of  the  BBA  provides 
that  for  cost  reporting  periods  beginning 
on  or  after  October  1,  1997,  the 
Secretary  may  require  HHAs  to  submit 
additional  information  that  the 
Secretary  considers  necessary  to 
develop  reliable  case  mix  adjustments. 
We  intend  for  the  OASIS  to  be  the 
vehicle  through  which  information  for 
the  case  mix  adjustments  is  collected. 
Thus,  to  facilitate  the  implementation  of 
the  prospective  payment  system,  in  this 
final  rule,  we  are  setting  forth  only  that 
portion  of  the  proposed  COPs 
concerning  comprehensive  assessment. 
In  addition,  we  are  finalizing  the 
proposed  rule  that  requires  use  of  the 
OASIS.  Specifically,  as  discussed  in 
detail  below,  we  are  requiring  that 
HHAs  complete  a  comprehensive 
assessment  for  each  patient  and  that 
they  incorporate  the  OASIS  into  their 
comprehensive  assessment  process. 

In  addition  to  publishing  this  rule,  in 
today's  issue  of  the  Federal  Register,  we 
are  also  publishing  regulations  that 
require  HHAs  to  electronically  report 
OASIS  data  as  a  condition  of 
participation.  Because  the  prospective 
payment  system  must  be  implemented 
as  soon  as  possible,  we  will  need  to 
begin  receiving  the  data  to  be  used  for 
standardizing  the  payment  amounts. 
The  publication  of  this  final  rule  and 
the  rule  concerning  reporting 
requirements  for  OASIS  will  allow  us 
enough  lead  time  to  be  assured  that  the 
data  we  collect  are  consistent  and 
complete  for  the  purposes  of  computing 
valid  case  mix  adjusters.  Only  then  can 
we  be  confident  that  resulting  payment 
levels  are  proper.  Should  computations 
be  flawed  and  payments  improper, 
incentives  would  be  distorted  and 
patient  care  could  quite  possibly  suffer. 

The  immediate  publication  of  rules 
requiring  the  collection  and  reporting  of 
OASIS  data  and  OMB  approval  of  these 
requirements  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  are  essential 
because  these  data  are  required  for  the 
development  of  the  home  health 
prospective  payment  system,  required 
by  statute  in  October  of  2000.  Because 
OASIS  data  will  form  the  basis  for  the 
case  mix  adjustment  component  of  the 
prospective  payment  system,  national 
OASIS  data  must  be  used  in  the 
extensive  statistical  analyses  needed  to 
calculate  standardized  prospective 
payment  rates  and  estimate  their 
impact.  The  process  of  rate  development 
must  take  place  in  the  early  spring  of 
1999  for  incorporation  in  a  proposed 


rule.  The  proposed  rule  regarding  the 
home  health  prospective  payment 
system  must  be  published  by  the  fall  of 
1999  to  allow  for  necessary  comments 
and  revisions  prior  to  the  publication  of 
a  final  rule  in  the  summer  of  2000. 
Given  the  lag  time  between  the 
publication  of  the  OASIS  rules  and  the 
receipt  of  viable  national  data  by  HCFA, 
we  are  already  at  the  point  where  only 
two  months  of  national  data  will  be 
potentially  available  for  use  in  the 
proposed  rule  and  less  than  a  year  of 
data  for  the  final  rule.  Further  delays 
would  reduce  the  amount  of  national 
data  available  for  development  of  the 
prospective  payment  rates  and  thus 
seriously  undermine  the  project  plan 
aimed  at  implementation  of  the 
prospective  payment  system  on  October 
1,2000. 

Our  commitment  to  revising  the  COPs 
for  HHAs  to  focus  on  patient-centered, 
outcome-oriented  care  remains 
unchanged.  Once  HHAs  have  become 
familiar  with  collecting  and  reporting 
OASIS  data,  we  expect  to  publish  a  final 
rule  that  sets  forth  the  remainder  of  the 
revisions  to  the  HHA  COPs,  which  we 
proposed  in  March.  1997.  Following  is 
a  discussion  of  the  provisions  of  the 
March  10,  1997  proposed  rules 
concerning  comprehensive  assessment 
and  use  of  the  OASIS  as  well  as  our 
responses  to  public  comments  received 
on  these  issues.  We  will  respond  to 
comments  concerning  the  other  home 
health  conditions,  which  were  proposed 
in  the  March  10,  1997  Federal  Register, 
in  a  separate  rulemaking  document.     - 

A.  Comprehensive  Assessment 

The  Comprehensive  Assessment  of 
Patients  COP  reflects  the  patient- 
centered,  interdisciplinary  approach, 
and  underscores  our  view  that 
systematic  patient  assessment  is 
essential  to  improving  quality  of  care 
and  patient  outcomes.  We  believe  that 
the  comprehensive  assessment 
requirements  reflect  standard  practice 
for  most  HHAs.  In  addition,  this 
condition  requires  HHAs  to  incorporate 
the  use  of  OASIS  in  their 
comprehensive  assessment. 

We  proposed  to  add  a  new  §  484.55  to 
require  that  each  patient  receive  from 
the  HHA  a  patient-specific, 
comprehensive  assessment  that 
identifies  the  patient's  need  for  home 
care  and  that  meets  the  patient's 
medical,  nursing,  rehabilitative,  social 
and  discharge  planning  needs.  For 
Medicare  patients,  identifying  the  need 
for  home  care  would  include  assessment 
of  the  patient's  eligibility  for  the  home 
health  benefit,  including  the  patient's 
homebound  status.  (This  verification  of 
a  patient's  eligibility  for  Medicare  home 
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health  benefit 
status  does  not 
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utility  of  OASIS  as  a  case 
have  slightly  modified 
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Comment: 
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facing  many 
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a  new  set  of 
driven  perf( 
implementation 
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payment  system 
designed  to  con 
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improvement. 

Response:  We 
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OASIS  requirements.  Therefore,  in  this 
rule,  we  are  finalizing  only  the 
condition  that  requires  collection  of 
OASIS  information.  The  reporting 
requirements  for  OASIS  data  are 
published  in  a  separate  rule  in  today's 
issue  of  the  Federal  Register.  We  plan 
to  finalize  the  remainder  of  the  home 
health  conditions  in  a  later  rulemaking 
document.  We  believe  this  approach 
will  give  HHAs  the  opportunity  to 
concentrate  on  OASIS  implementation. 

Comment:  One  commenter  suggested 
that  assessment  and  care  planning  are 
intertwined  and  should  remain  together 
in  a  single  COP. 

Response:  We  believe  that  assessment 
and  care  planning  are  sequential  steps 
in  patient  management,  as  one  cannot 
develop  a  care  plan  without  first 
assessing  the  patient.  By  creating  a 
separate  condition  for  the  assessment 
process,  we  emphasize  the  importance 
of  this  cornerstone  of  patient 
management.  We  provide  specific 
assessment  requirements  to  support  not 
only  care  planning,  but  also  data  critical 
to  the  development  and  operation  of  a 
prospective  payment  system. 

Comment:  One  commenter  stated  the 
belief  that  the  requirement  to  assess 
Medicare  patients'  homebound  status 
when  identifying  patients'  need  for 
home  care  is  restricting.  The  commenter 
further  stated  the  belief  that  requiring  a 
patient  to  be  homebound  in  order  to 
obtain  Medicare  benefits  limits  them  to 
the  point  of  institutionalizing  them. 
Another  commenter  pointed  out  that  the 
homebound  criteria  is  not  a  requirement 
for  non-Medicare  patients.  The 
commenter  recommended  that  this  be 
clearly  stated  in  the  surveyor 
interpretive  guidelines. 

Response:  We  recognize  the 
commenters'  concerns.  However, 
sections  1814(a)(2)(C),  and  1835(a)(2)(A) 
of  the  Act  require  a  physician  to  certify 
that  an  individual  be  homebound,  or 
confined  to  the  home,  in  order  to 
receive  Medicare  coverage  for  home 
health  services.  This  requirement  is 
consistent  with  the  statute,  and 
promotes  program  integrity  because  it 
requires  HHAs  to  evaluate  the  Medicare 
patients'  efigibility  for  the  home  health 
benefit.  We  agree  that  homebound  status 
and  other  Medicare  eligibility 
requirements  do  not  apply  to  patients 
served  by  the  HHA  who  are  not 
receiving  Medicare  home  health 
benefits.  Therefore,  we  have  revised  the 
introductory  text  of  §  484.55  to  clarify 
that  the  HHA  must  verify  the  patient's 
eligibility  for  the  Medicare  home  health 
benefit  including  homebound  status 
only  for  Medicare  home  health 
beneficiaries.  Verification  of  a  patient's 
eligibility  for  Medicare  home  health 


benefit  including  homebound  status 
does  not  apply  to  Medicaid  patients, 
beneficiaries  receiving  Medicare 
outpatient  services  or  private  pay 
patients.  Because  the  comprehensive 
assessment  may  not  be  completed  at  the 
time  of  the  initial  assessment  visit,  we 
have  also  revised  paragraphs  (a)  and  (b) 
to  require  the  HHA  to  assess  the 
patient's  eligibility  for  the  home  health 
benefit  at  the  initial  evaluation  visit, 
and  at  the  time  the  comprehensive 
assessment  is  completed.  In  addition, 
we  will  ensure  that  HCFA  guidance  and 
surveyor  training  reflect  this  distinction 
in  accordance  with  the  commenter's 
request. 

Comment:  Many  commenters  favored 
the  comprehensive  assessment,  but 
requested  clarification  on  the  sequence 
of  the  assessment  process  as  specified  in 
§484.55. 

Response:  We  believe  that 
commenters  found  the  structure  of  the 
condition  confusing,  as  the 
requirements  proposed  at  §  484.55(a) 
addressed  drug  regimen  review  as  part 
of  the  comprehensive  assessment, 
§  484.55(b)  addressed  the  initial 
assessment  visit,  and  §484.55  (c),  (d) 
and  (e)  returned  to  the  subject  of  the 
comprehensive  assessment.  To  improve 
clarity,  we  have  revised  the  regulation 
to  place  assessment  requirements  in 
sequential  order  within  the  condition. 
We  have  also  shortened  the  title  of  the 
proposed  standard  at  §  484.55(c), 
Standard:  Time  fi-ame  for  completion  of 
the  comprehensive  assessment  to 
Standard:  Completion  of  the 
comprehensive  assessment,  in  order  to 
focus  on  the  activity  of  completing  the 
comprehensive  assessment,  rather  than 
to  focus  on  the  timing  of  the  activity.  To 
further  clarify  the  condition,  we  are 
removing  language  at  §  484.55(d),  which 
requires  that  the  comprehensive 
assessment  meet  the  needs  of  the  patient 
and  include  information  on  the  patient's 
progress  toward  clinical  outcomes.  We 
have  incorporated  this  requirement  into 
the  introductory  text  of  §  484.55. 

The  comprehensive  assessment  COP 
requires  that  a  patient  receive  an  initial 
assessment  in  order  to  determine  the 
immediate  care  and  support  needs  of 
the  patient.  The  initial  assessment  visit 
corresponds  to  the  registered  nurse 
initial  evaluation  visit  required  under 
the  skilled  nursing  condition  of 
participation  at  §484.30.  The  initial 
assessment  visit  is  intended  to  ensure 
that  the  patient's  most  critical  needs  for 
home  care  services  are  identified  and 
met  in  a  timely  fashion.  We  do  not 
require  that  a  comprehensive 
assessment  be  completed  at  this  visit, 
although  the  HHA  may  choose  to  do  so. 
If  the  HHA  does  not  complete  the 
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comprehensive  assessment  during  the 
initial  visit,  then  the  comprehensive 
assessment  must  be  completed  and 
updated  according  to  the  time  points  at 
§  484.55(b)  and  (d).  Section  484.55(e) 
requires  that  OASIS  items  be 
incorporated  into  the  HHA's 
comprehensive  assessment. 

Therefore,  in  order  to  avoid 
misundersteuidings  regarding  the  initial 
assessment,  the  comprehensive 
assessment  and  the  OASIS,  we  have 
rearranged  the  sequence  of  the  process 
in  §  484.55  to  read  as  follows: 
§  484.55(a)  Initial  assessment  visit; 
§  484.55(b)  Completion  of  the 
comprehensive  assessment;  §  484.55(c) 
Drug  regimen  review;  §  484.55(d) 
Update  of  comprehensive  assessment; 
and  §  484.55(e)  Incorporation  of  OASIS 
data  items. 

Standard:  Initial  Assessment  Visit 

The  regulation  for  the  initial 
assessment  visit  set  forth  at  proposed 
§  484.55(b)  (now  §  484.55(a)  in 
accordance  with  the  reorganization 
scheme  discussed  above)  required  that  a 
registered  nurse  perform  an  initial 
assessment  visit  based  on  physician's 
orders  to  determine  the  immediate  care 
and  support  needs  of  the  patient  either 
within  48  hours  of  referral,  within  48 
hours  after  patient's  return  home,  or 
within  48  hours  of  the  physician- 
ordered  start  of  care  date.  We  proposed 
that  when  rehabiUtation  therapy 
services  are  the  only  services  ordered  by 
the  physician,  the  initial  assessment 
would  be  made  by  the  appropriate 
rehabilitation  skilled  professional. 

We  solicited  comments  on  the 
appropriateness  of  using  competent 
individuals  other  than  a  registered  nurse 
or  appropriate  therapist  to  perform 
initial  patient  assessments.  We  also 
invited  comments  on  the  feasibility  of 
permitting  the  delegation  of  nursing 
responsibilities  within  the  scope  of 
State  practice  acts  to  competent 
individuals. 

Comment:  Several  commenters 
questioned  the  requirement  that  the 
initial  assessment  be  completed  within 
48  hours.  Commenters  stated  that 
compliance  would  be  difficult  for  home 
care  providers  who  serve  rural  areas, 
especially  for  weekend  therapy 
coverage.  Some  commenters  suggested 
that  the  time  frame  be  extended  to  72 
hoiu-s,  others  suggested  it  be  left  up  to 
the  HHA.  One  commenter  questioned 
how  HHAs  would  demonstrate  that  the 
patient  was  seen  in  the  required  amount 
of  time.  However,  another  commenter 
pointed  out  that  if  a  patient  receives  a 
visit  48  hours  after  the  physician  orders 
those  services  to  begin,  then  the  HHA  is 
not  complying  with  the  plan  of  care. 


Response:  The  requirement  for  the 
initial  assessment  to  be  completed 
within  a  48-hour  time  frame  is 
imperative  for  the  safety  of  the  patient. 
As  the  complexity  of  the  care  needs  of 
patients  increase,  so  does  the  need  for 
a  comprehensive  assessment  of  the 
patient,  and  the  importance  of  the 
development  and  implementation  of  an 
effective  care  plan  becomes  paramount. 
In  addition,  HHAs  are  often  providing 
services  that  were  once  exclusively 
provided  in  a  hospital  or  other 
institutional  settings  (for  example, 
chemotherapy,  intravenous  treatments, 
and  care  for  patients  dependent  on 
respirators).  Thus,  HHAs  are  often 
caring  for  patients  with  severe  and 
complex  health  care  needs  who  require 
high-tech  services.  Patients  who  are 
discharged  from  the  hospital  or  referred 
for  home  health  services  should  not  be 
left  unattended  in  the  home  for  any 
extensive  period  of  time,  unless  the 
physician  determines  that  a  later  start  of 
care  date  is  suitable.  If  the  physician 
orders  that  the  patient  begin  receiving 
home  health  services  on  a  specific  date, 
then  it  is  reasonable  to  expect  the  HHA 
to  comply  with  that  order.  If  there  is  no 
start  of  care  date  ordered,  or  if  access  to 
the  patient  or  provision  of  services  are 
difficult  to  provide  within  48  hours  of 
referral  or  discharge  from  the  hospital, 
then  the  HHA  must  communicate  that 
difficulty  to  the  physician.  The 
physician  can  then  establish  a  start  of 
care  date  that  is  appropriate  to  meet  the 
needs  of  the  patient  and  is  acceptable  to 
the  HHA. 

We  expect  that  HHAs  will  develop 
administrative  processes  to  track 
admissions  and  timeliness  of  service, 
and  see  such  attention  as  a  positive 
outcome  of  this  requirement.  HHAs  are 
free  to  choose  the  method  that  works  for 
them,  given  the  size  and  patient 
population  of  the  HHA.  We  agree  with 
the  commenter  that  allovdng  the  HHA 
to  delay  services  for  48  hours  after  the 
physician  orders  services  to  begin 
would  promote  noncompliance  with 
physician  orders.  As  a  result  of  this 
comment,  we  have  revised  the 
requirement  at  §  484.55(a)(1)  to  state 
that  the  initial  assessment  visit  must 
occur  either  within  48  hours  of  referral, 
or  within  48  hours  of  a  patient's  return 
home,  or  on  the  start  of  care  date 
ordered  by  the  physician.  To  further 
clarify,  if  the  HHA  is  notified  of  a 
patient  referral  for  home  care  on 
Monday,  and  the  patient  is  discharged 
from  the  hospital  on  Wednesday,  we 
would  expect  the  initial  assessment  visit 
to  occur  by  Friday,  unless  the  physician 
specifies  an  earlier  time.  However,  if  the 
physician  orders  the  start  of  care  to 


begin  on  the  following  Monday  (5  days 
after  hospital  discharge  and  7  days  after 
the  referral),  the  initial  assessment  must 
be  rendered  on  that  day.  We  have  also 
revised  paragraph  §484.55  (a)(1)  to 
remove  language  that  requires  the 
registered  nurse  to  complete  the  initial 
assessment  "based  on  physician's 
orders".  We  believe  this  language  is 
unnecessary,  since  all  visits  to  the 
patient  are  made  based  on  physician 
orders. 

Comment:  One  commenter  indicated 
that  most  HHAs  will  not  allow  48  hours 
or  longer  to  complete  the  initial 
assessment.  The  commenter  stated  that 
paperwork  requirements,  which  differ 
from  State  to  State,  mandate  that  all 
information  be  obtained  and  reduced  to 
writing  as  quickly  as  possible  in  order 
to  obtain  the  physician's  signature  on 
the  document  in  the  required  time 
frames. 

Response:  In  this  final  rule,  we 
require  specific  time  frames  for  the 
initial  assessment  visit  and  completion 
of  the  comprehensive  assessment 
because  we  believe  that  these 
requirements  are  predictive  of  good 
patient  care,  and  proactive  for  the 
.  prevention  of  harm  to  the  patient.  We 
recognize  that  States  may  have 
regulations  that  require  completion  of 
the  assessment  earlier.  However,  we  do 
not  preclude  agencies  from  completing 
their  assessments  prior  to  the  mandated 
timeframes. 

Comment:  Two  commenters  suggested 
that  we  consider  patient  choice  and  the 
patient's  right  to  determine  when  the 
HHA  will  make  the  visit.  A  commenter 
offered  an  example  of  a  patient  who 
would  have  help  at  home  until  a 
designated  point  in  time  at  which  that 
help  would  cease.  The  commenter 
suggested  that  the  patient  should  be  able 
to  request  that  home  health  services 
start  as  soon  as  help  was  no  longer 
available. 

Response:  Section  1891(a)(1)(A)  of  the 
Act  states  that  the  patient  has  the  right 
to  be  fully  informed  in  advance  about 
the  care  and  treatment  to  be  provided  by 
the  agency  and  the  right  to  participate 
in  planning  care.  Section  1861(m)  of  the 
Act  requires  that  the  individual  receive 
services  under  a  plan  of  care  established 
and  periodically  reviewed  by  the 
physician.  Therefore,  we  expect  that  the 
patient,  the  HHA  and  the  physician  will 
communicate  in  developing  a  plan  of 
care  that  meets  the  patient's  health 
needs,  is  considerate  of  the  patient's 
concerns  and  can  be  delivered  by  the 
HHA.  In  the  situation  described  by  the 
commenter,  we  would  expect  that  a 
later  start  of  care  date  wo*. Id  be 
established  by  the  physician  if 
appropriate. 
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Comment:  Se  .'erai  commenters 
disagreed  with  our  proposed 
requirement  that  therapists  can  perform 
initial  assessment  visits.  Commenters 
stated  that,  as  tl  e  focal  point  for 
opening  the  cas  ^  the  initial  assessment 
should  be  performed  only  by  a 
registered  nurst ,  because  the  nurse  has 
the  broadest  sec  pe  of  clinical  expertise. 
A  few  commenters  stated  that 
therapists,  inch  ding  occupational 
therapists,  (but  lot  therapy  assistants) 
should  be  able  I  o  complete  the  initial 
assessment  visi  .  Several  commenters 
questioned  whc  should  complete  the 
comprehensive  assessment  and  asked 
that  we  clarify  t  le  requirement.  One 
coramenter  stati  >d  that  updates  of  the 
comprehensive  assessment  and 
completion  of  t!  le  OASIS  at  required 
intervals  could  ye  satisfactorily 
performed  by  a  licensed  practical  nurse 
under  RN  supei  vision. 

Response:  W«  received  many 
comments  recommending  both 
restriction  (to  r<  gistered  nurses)  and 
liberalization  (t )  occupational 
therapists)  of  ov  r  current  requirements. 
Section  484. 30(  i)  states  that  the 
registered  nurst  make  the  initial 
evaluation  visit  and,  we  agree  that  the 
broad  scope  of  i  ilinical  expertise  of  the 
registered  nurs«  is  beneficial  in 
conducting  the  initial  evaluation. 
However,  restri  :ting  the  initial 
evaluation  to  th  e  registered  nurse  only 
(when  only  a  therapy  service  has  been 
ordered  by  the  )hysician)  can  be 
burdensome.  In  these  instances,  in  an 
endeavor  to  alh  w  flexibility,  a  physical 
therapist  or  speech  language  pathologist 
may  conduct  the  initial  evaluation  visit 
in  accordance  v  dth  physician  orders. 
This  policy  has  been  explained  in 
interpretive  guidelines,  and  is  based  on 
the  proven  abil  ty  of  the  physical 
therapist  and/o  ■  speech  language 
pathologist  to  c  induct  the  initial  visit. 

At  this  time,  ve  will  make  this  policy 
explicit  in  regu  ation.  As  we  have  said 
above,  the  initii  il  assessment  visit  and 
comprehensive  assessment  must  be 
conducted  by  a  registered  nurse  unless 
physical  therap  y  or  speech  language 
pathology  is  th(  i  only  required  service 
for  that  patient.  If  that  is  the  case,  the 
physical  therapist  or  speech-language 
pathologist  can  conduct  these 
assessments.  Tl  le  staff  requirements  are 
the  same  for  fol  low-up  assessments  and 
assessments  at  he  time  of  transfers  and 
discharges. 

With  regard  t  o  occupational  therapists 
completing  the  initial  assessment  visit, 
we  note  that  wlile  Medicare  pays  for 
occupational  therapy,  eligibility  for  the 
health  benefit  cannot  be 
established  bas  ;d  solely  on  the  need  for 
that  service.  Th  e  occupational  therapist 


may  complete  the  comprehensive 
assessment  and  its  updates  if  the  need 
for  occupational  therapy  establishes 
program  eligibility.  The  need  for 
occupational  therapy  would  not 
establish  eligibility  for  the  Medicare 
home  health  benefit,  but  could  establish 
eligibility,  for  example,  in  some  States 
under  the  Medicaid  program. 
Conversely,  the  Medicare  home  health 
patient  with  multiple  service  needs  can 
retain  eligibility  if,  over  time,  the  only 
remaining  need  is  for  occupational 
therapy.  At  that  time,  an  occupational 
therapist  can  conduct  the  follow-up 
assessment  as  well  as  those  associated 
with  transfers  and  discharges.  In  the 
case  of  Medicaid  patients,  or  Medicare 
patients  receiving  outpatient  services,  if 
the  need  for  a  single  therapy  service 
either  establishes  eligibility  or  allows 
eligibility  to  continue  once  it  is 
otherwise  established,  the 
corresponding  practitioner,  (including  a 
physical  therapist,  speech- language 
padiologist,  or  occupational  therapist) 
can  conduct  any  of  the  designated 
assessments. 

We  do  not  believe  the  comprehensive 
assessment  can  be  completed  by  the 
licensed  practical  nurse  in  accordance 
with  the  COPs.  The  introductory  text  to 
§484.55  requires  that  the 
comprehensive  assessment  meet  the 
needs  of  the  patient  and  include 
information  on  the  patient's  progress 
toward  clinical  outcomes.  Thus, 
completing  the  comprehensive 
assessment  involves  an  evaluation  of  the 
patient.  In  the  current  conditions  of 
participation,  patient  evaluation  is 
included  in  the  duties  of  the  registered 
nurse  at  §  484.30(a)  and  therapy  services 
at  §484.32,  but  is  not  included  in  the 
duties  of  the  licensed  practical  nurse  at 
§  484.30(b).  In  response  to  comments, 
we  have  revised  §  484.55(b)(2)  to  require 
that  the  registered  nurse  complete  the 
comprehensive  assessment. 

Comment:  Several  commenters 
requested  that  we  clarify  the  term 
"appropriate  therapist".  Commenters 
indicated  that  surveyors  apply  the 
Medicare  restriction  of  occupational 
therapy  as  a  qualifying  skilled  service  to 
non-Medicare  patients  or  those 
Medicare  patients  receiving  outpatient 
services.  Other  commenters  requested 
clarification  regarding  the  inclusion  of 
the  occupational  therapist  as  one  of  the 
disciplines  to  conduct  the  initial 
assessment  visit. 

Response:  The  appropriate  therapist  is 
the  physical  therapist  or  speech 
language  pathologist;  and,  in  some  cases 
as  indicated  above,  the  occupational 
therapist.  We  have  made  this 
clarification  in  the  regulatory  text  at 
§  484.55(a)(2).  To  further  clarify,  we 


have  added  a  new  paragraph  (b)(3)  to 
provide  that  the  comprehensive 
assessment  may  be  completed  by  the 
physical  therapist,  speech-language 
pathologist  or  occupational  therapist  if 
the  need  for  occupational  therapy 
establishes  program  eligibility. 

Standard:  Completion  of  the 
Comprehensive  Assessment 

At  proposed  §  484.55(c)  (now 
§  484.55(b))  we  specified  the  timeframe 
in  which  the  HHA  must  complete  the 
comprehensive  assessment.  We 
proposed  that  the  HHA  must  complete 
the  comprehensive  assessment  in  a 
timely  manner  consistent  with  the 
patient's  immediate  needs,  but  no  later 
than  5  working  days  after  the  start  of 
care. 

Comment:  A  few  commenters 
questioned  if  the  requirement  for  a 
comprehensive  assessment  with  OASIS 
data  applies  to  all  payment  sources, 
including  managed  care  patients. 
Commenters  also  asked  if  managed  care 
organizations  (MCOs)  will  be 
responsible  for  supplying  the  follow-up 
to  outcomes. 

Response:  The  conditions  of 
participation  apply  to  the  HHA,  and 
thus  to  all  patients  served  by  the  agency. 
Therefore,  we  would  expect  that 
managed  care  patients  receive  a 
comprehensive  assessment,  including 
OASIS  items,  where  required  in  the 
COPs.  With  regard  to  MCO 
responsibility  for  follow-ups,  we  note 
that  outcome  reports  generated  from 
OASIS  data  will  be  sent  directly  to  the 
HHA  providing  the  services.  At  the 
discretion  of  the  HHA,  the  HHA  can 
work  with  the  MCO  to  develop  a  plan 
for  follow-ups  to  the  outcome  reports. 

Comment:  Several  commenters 
disagreed  with  the  requirement  that  the 
comprehensive  assessment  be 
completed  within  5  working  days  after 
the  start  of  care.  Some  commenters 
suggested  the  requirement  be  changed  to 
7  days.  Other  commenters  disliked  the 
term  "working  days",  stating  that  every 
day  is  a  working  day  for  HHAs.  These 
commenters  suggested  changing  the 
requirement  to  5  calendar  days. 

Response:  We  agree  with  commenters 
that  the  term  "working  days"  may  be 
misleading.  HHAs  provide  care  to 
patients  in  accordance  with  patient 
needs,  and  patient  needs  do  not  comply 
with  the  arbitrary  limits  of  "working 
days".  Therefore,  we  have  revised 
§  484.55(b)(1)  to  change  the  term 
"working  days"  to  "calendar  days"  in 
the  requirement. 

Comment:  Two  commenters  requested 
that  HCFA  establish  a  standardized 
comprehensive  assessment  that  must  be 
used  for  all  HHAs.  The  commenters  felt 
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that  this  would  improve  efficiency  for 
the  HHA  and  the  quality  of  patient 
assessment.  Another  commenter 
pointed  out  that  HHAs  must  develop 
two  comprehensive  assessments;  one  for 
patients  who  require  collection  of 
OASIS  items,  and  one  for  patients  who 
do  not  need  to  have  OASIS  items 
included  in  their  assessment. 
Commenters  stated  the  belief  that  this 
can  be  confusing  and  potentially 
burdensome  for  the  HHA. 

Response:  We  do  not  believe  that  a 
standardized  comprehensive  assessment 
is  necessary  or  useful  to  all  HHAs.  Our 
intent  is  that  HHAs  have  the  flexibility 
to  use  a  comprehensive  assessment  that 
reflects  the  needs  of  their  patient 
population.  The  standardized  elements 
of  the  comprehensive  assessment  are  the 
OASIS  items  that  must  be  incorporated 
into  the  comprehensive  assessment.  We 
are  aware  that  some  provider,  vendor 
and  academic  organizations  have 
developed  standard  comprehensive 
assessments  with  the  OASIS  data  set 
integrated  into  them.  We  expect  that  the 
availability  of  such  standard 
assessments  would  be  attractive  to 
HHAs  that  do  not  want  to  develop  their 
own.  We  do  not  require  the  HHA  to 
develop  different  comprehensive 
assessments  in  order  to  accommodate 
OASIS  data  or  varying  clinical  needs. 
The  HHA  is  free  to  establish  assessment 
policy  and  to  develop  the  number  and 
type  of  assessment  forms  that  meet  the 
individual  HHA's  needs. 

Comment:  One  commenter  stated  that 
the  OASIS  follow-up  must  be  completed 
by  the  same  discipline  that  completed 
the  initial  OASIS  to  ensure  reliability  of 
the  assessment. 

Response:  As  discussed  in  the  OASIS 
proposed  rule,  the  University  of 
Colorado  has  found  the  OASIS  to  be 
valid  and  reliable  even  when  completed 
by  different  disciplines  such  as  a  nurse 
and  physical  therapist  or  speech 
language  pathologist  at  subsequent  time 
points.  Therefore,  we  do  not  believe  that 
the  same  discipline  must  complete  the 
OASIS  at  every  time  point. 

Standard:  Drug  Regimen  Review 

Under  §  484.55(c)  (proposed 
§  484.55(a))  drug  regimen  review,  we 
proposed  to  incorporate  the  existing 
requirement  concerning  a  drug  regimen 
review  from  §  484.18(c).  However,  we 
clarify  the  requirements  by  eliminating 
the  identification  of  "adverse  actions" 
and  "contraindicated  medications"  and 
substituting  the  more  concise 
requirements  of  review  for  drug 
interactions,  duplicative  drug  therapy 
and  noncompliance  with  drug  therapy. 
This  modification  narrows  the  scope  of 
the  drug  regimen  review,  provides 


accountability,  and  focuses  the 
assessment  toward  data  predictive  of  a 
significant  patient  outcome.  In  this  final 
rule,  we  are  revising  §  484.18(c).  by 
removing  the  last  sentence  of  the 
paragraph,  which  relates  to  review  of 
the  patient's  medications.  This 
requirement  has  been  incorporated  into 
§  484.55(c)  (proposed  §  484.55(a)). 

Comment:  Several  commenters 
suggested  that  HCFA  define  the  term 
"drug  regimen"  and  questioned  if  this 
means  all  medications  the  patient  is 
taking  or  only  medication  prescribed  for 
an  episode  of  treatment. 

Response:  We  agree  that  the  term 
"drug  regimen"  should  be  clarified. 
Therefore,  we  have  revised  this  standard 
to  reflect  that  drug  regimen  review  is 
part  of  the  comprehensive  assessment  of 
the  patient  and  includes  all  medications 
the  patient  is  using  at  the  time  of  the 
assessment.  This  is  an  important 
safeguard  for  patients  to  evaluate 
compliance  with  drug  therapy,  to 
recognize  and  reduce  the  risk  of 
complications  from  multiple 
medications,  and  prevent  adverse  drug 
interactions  and  unnecessary 
medication.  If  an  adverse  drug  reaction 
should  occur,  the  patient  care  provider 
should  note  the  patient's  side  effects 
and  or  adverse  reaction  in  the  medical 
record,  notify  the  patient's  doctor,  and, 
if  possible,  contact  the  pharmacy  where 
the  prescriptions  were  filled. 

Comment:  One  commenter  stated  that 
the  review  of  drugs,  drug  interactions, 
duplicative  drug  use,  and 
noncompliance  with  the  drug  regimen  is 
not  necessary  for  patients  receiving  only 
aide  services,  as  these  patients  are 
receiving  their  drug  regimen  from  their 
physician  and  pharmacist. 

Response:  All  patients,  whether 
receiving  skilled  services  or  only  aide 
services,  receive  their  drug  regimen 
from  the  physician.  The  drug  regimen 
review  is  em  integral  part  of  the 
comprehensive  assessment,  and  an 
important  safeguard  for  patients  who 
frequently  receive  medications  from  a 
variety  of  physicians  and  pharmacies. 
We  believe  that  patients  receiving  aide 
services  are  likely  to  have  multiple 
medications  and  therefore  require  this 
health  and  safety  protection. 

Comment:  Several  commenters  stated 
that  the  standard  concerning  drug 
regimen  review  does  not  specify  that  the 
RN  is  responsible  for  the  drug  regimen 
review  as  part  of  the  comprehensive 
assessment.  Commenters  were 
concerned  that  drug  monitoring  is 
beyond  the  scope  of  practice  for 
therapists  and  stated  that  it  should  be 
the  ongoing  responsibility  of  the 
patient's  physician  and  pharmacist  in 
therapy-only  cases.  Another  commenter 


stated  that  the  therapist  was  capable  of 
completing  the  drug  regimen  review  and 
pointed  out  that  therapists  are  currently 
doing  so. 

Response:  Limiting  the  drug  regimen 
review  and  completion  of  the 
comprehensive  assessment  to  the 
registered  nurse  would  be  burdensome 
to  the  HHA,  especially  as  the 
comprehensive  assessment  must  be 
completed  periodically.  If  a  therapy- 
only  patient  admission  has  a  drug 
regimen,  we  would  expect  the  therapist 
to  evaluate  the  patient's  medications 
and  patient  knowledge  during  the  initial 
assessment  visit  and  bring  any  problems 
to  the  attention  of  the  physician.  We 
agree  that  management  of  drug  therapy 
is  the  responsibility  of  the  physician, 
regardless  of  whether  the  patient  is 
receiving  therapy-only  services.  We  note 
that  this  is  a  continuation  of  our  policy 
since  regulations-previously  located  at 
§  484.18(c)  allowed  the  drug  regimen 
review  to  be  completed  by  the  HHA 
nurse  and  therapist. 

Standard:  Update  of  the  Comprehensive 
Assessment 

Section484. 55(d)  addresses  the 
update  of  the  comprehensive 
assessment.  In  this  standard,  we 
proposed  to  require  that  the 
comprehensive  assessment  must 
include  information  on  the  patient's 
progress  toward  clinical  outcomes,  and 
be  updated  and  revised  (1)  as  frequently 
as  the  patient  requires  but  no  less 
frequently  than  every  62  days  from  the 
start  of  care  date,  (2)  when  the  patient's 
plan  of  care  is  revised  for  physician 
review,  (3)  within  48  hours  of  the 
patient's  return  home  from  the  hospital, 
and  (4)  when  the  patient  is  discharged. 
The  comprehensive  assessment  updates 
must  include  the  appropriate  OASIS 
items  as  indicated  on  the  data  set. 

Comment:  Several  commenters 
objected  to  the  requirement  that  the 
OASIS  be  completed  for  patients  who 
are  seen  infrequently  (for  example, 
every  two  weeks,  or  monthly)  in  order 
to  comply  with  the  57  to  62  day 
requirement.  Commenters  stated  that 
this  standard  would  require  HHAs  to 
provide  additional  skilled  visits. 

Response:  In  order  to  have  data  that 
is  comparable  across  HHAs,  OASIS  data 
must  be  collected  at  uniformly  defined 
time  points  including  at  recertification. 
We  do  not  believe  that  this  requirement 
will  add  to  the  number  of  skilled  visits 
provided  by  the  HHA.  We  understand 
that  many  HHAs  arrange  visit  schedules 
to  accommodate  home  health  aide 
supervisory  requirements  and  patient 
and  care  giver  schedules.  We  would 
expect  the  HHA  to  similarly  adjust  the 
patient's  visit  schedule  in  order  to 
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accommodate  Oi^SIS  time  points.  As 
discussed  in  deta  1  below,  we  have 
revised  paragraph  (d)  by  removing  the 
proposed  62  day  -equirement.  Instead, 
we  provide  that  t  le  comprehensive 
assessment  must  je  completed  every 
second  calendar  i  nonth  beginning  with 
the  start  of  care  d  ite. 

Comment:  Sev«  ral  commenters 
objected  to  the  re  juirement  that  the 
OASIS  be  comple  ted  within  48  hours  of 
a  patient's  return  home  from  a  hospital, 
stating  that  this  v  ould  be  burdensome 
and  duplicative  cf  assessment 
information  in  th ;  clinical  progress 
notes.  Other  com  nenters  stated  that  the 
comprehensive  ai  isessment  and  OASIS 
items  should  be  c  ompleted  after  a 
hospital  stay  of  21  hours  or  more,  as  this 
would  be  more  p  edictive  of  a 
significant  patier  t  event  and  less 
burdensome  to  the  HHA.  A  few 
commenters  questioned  the  sequence  of 
events  regarding  collection  of  the  OASIS 
data  after  the  patent's  return  fi-om  the 
hospital. 

Response:  Hos|  )italization  as  an  event 
is  generally  a  goo  d  predictor  of  a 
deterioration  in  t  le  patient's  health 
status,  and  there!  are  should  be  captured 
in  the  OASIS  dat  i.  HHAs  that  do  not 
account  for  hospi  talizations  in  their 
OASIS  data  colle  :tion  may  reflect 
poorer  outcomes  than  those  that  do. 
Patients  frequent  y  improve  rapidly 
upon  returning  hame  from  the  hospital, 
therefore  it  is  im]  (ortant  that  the 
patient's  health  aatus  at  the  time  of 
discharge  from  the  hospital  be  captured 
quickly.  The  48-hour  requirement  is 
necessary,  given  he  speed  of  changes  in 
a  patient's  status  after  hospitalization.  In 
addition,  the  imp  ortance  of  OASIS  as  a 
case  mix  adjustei  makes  it  necessary,  in 
the  interest  of  thi  i  accuracy  of  patient 
data,  for  the  HHi' ,  to  assess  the  patient's 
true  needs  as  qui  :kly  as  possible  upon 
discharge  from  the  hospital.  This 
standard  is  inten  ied  to  ensure  the 
timely  and  accurite  assessment  of 
patients  who  we;  e  not  discharged  from 
the  HHA  when  t]  ley  were  admitted  to 
the  hospital,  and  have  returned  home. 

We  do  not  intend  that  the 
comprehensive  assessment  be 
duplicative  of  as  «ssment  information 
that  is  document  3d  in  the  clinical 
progress  notes.  Father,  we  expect  the 
comprehensive  a  ssessment  to  replace 
assessment  information  that  is 
transcribed  in  cl:  nical  progress  notes. 
For  example,  if  a  nurse  assesses  and 
documents  the  s\  atus  of  a  patient's 
surgical  wound,  ability  to  ambulate, 
presence  of  assis  tance  in  the  home  and 
ability  to  manage  medications  during 
the  comprehensi  ve  assessment  required 
upon  return  from  a  hospitalization,  it  is 
unnecessary,  bu|densome  and 


counterproductive  for  the  nurse  to  also 
document  this  information  elsewhefe  in 
the  clinical  progress  notes.  We  agree 
with  the  coramenter  that  requiring  that 
the  comprehensive  assessment 
(including  the  appropriate  OASIS  items) 
be  completed  after  a  hospital  admission 
of  24  hours  or  more  would  be  predictive 
of  a  significant  patient  event  and  less 
burdensome  to  the  HHA.  Therefore,  we 
have  revised  §  484.55(d)  to  require  that 
the  comprehensive  assessment 
(including  administration  of  OASIS)  be 
completed  within  48  hours  of  the 
patient's  return  home  from  a  hospital 
admission  of  24  hours  or  more  for  any 
reason  except  diagnostic  testing. 

If  home  health  care  is  resumed  after 
a  hospital  admission  (regardless  of 
whether  the  patient  was  formally 
discharged  from  the  HHA),  the 
comprehensive  assessment  must 
include  the  OASIS  items  appropriate  for 
assessment  after  a  hospital  admission.  If 
the  patient  was  not  formally  discharged 
•from  the  HHA,  the  HHA  should 
establish  the  next  assessment  time  point 
at  the  end  of  the  second  calendar  month 
interval  that  corresponds  to  the  original 
start-of-care  date.  For  example,  if  the 
start-of-care  date  is  June  25th,  the 
patient  would  be  reassessed  on  August 
25th. 

If  the  patient  is  formally  discharged 
from  the  HHA,  the  data  collection 
proceeds  on  the  basis  of  the  new  start- 
of-care  date  that  followed  the  inpatient 
stay.  For  purposes  of  OASIS  data 
collection,  the  HHA  can  establish  its 
own  internal  policies  regarding  criteria 
for  formal  discharge  versus  interrupting 
home  care  services  but  maintaining  the 
patient  on  the  HHA  admission  roster. 

Comment:  Two  commenters  requested 
that  HCFA  define  the  update  of  the 
comprehensive  assessment.  The 
commenters  asked  if  it  is  necessary  to 
complete  a  full  assessment  and  OASIS 
in  the  event  that  only  one  item  has 
changed,  if  the  patient  has  a  planned  re- 
hospitalization,  or  if  the  patient  is 
chronically  ill  with  frequent 
hospitalizations.  Another  commenter 
suggested  that  the  HHA  should  only 
complete  OASIS  data  related  to  the 
diagnostic  or  quality  grouping  of  the 
patient,  rather  than  all  OASIS  items. 

Response:  The  diagnostic  and  quality 
groupings  to  which  the  commenter 
refers  were  made  on  aggregated  patient 
data  in  the  Medicare  demonstration  and 
discussed  in  the  OASIS  proposed  rule 
(62  FR  11038).  These  groupings  were 
created  for  research  purposes  and  the 
HHAs  in  the  demonstration  did  not  vary 
OASIS  data  collection  in  order  to 
accommodate  these  groupings.  We 
believe  the  commenter  misunderstood 
the  purpose  and  utility  of  the  quality 


groupings  and  the  methodology  of  the 
Medicare  demonstration.  The  update  of 
the  comprehensive  assessment  must,  at 
a  minimum,  include  completion  of  all 
follow-up  data  items  of  the  OASIS  and 
any  changes  in  patient  status.  OASIS 
items  must  be  re-assessed  and 
documented  regardless  of  whether  the 
patient's  status  has  changed. 

It  is  only  by  doing  an  assessment  that 
the  caregiver  can  determine  if  a  change 
in  condition  has  occurred  or  if  a  change 
in  treatment  is  warranted.  For  example, 
although  a  patient  with  testicular  cancer 
may  continue  to  be  incontinent,  other 
factors  may  change  that  would  warrant 
a  change  in  the  care  plan.  Another 
example  would  be  a  diabetic  patient 
who  continues  to  require  insulin 
therapy.  An  assessment  would  still  be 
necessary  to  rule  out  any  complications 
or  other  changes  in  the  patient's 
physical  or  mental  health  that  would 
warrant  revision  of  the  treatment  plan. 

For  purposes  of  outcome 
measurement  and  case  mix  adjustment, 
it  is  important  to  capture  stabilization  of 
the  patient's  health  as  well  as  improved 
or  deteriorated  outcomes.  Thus,  the 
information  must  be  collected  in  order 
to  measure  the  patient's  complete  health 
status,  not  just  to  capture  change.  In 
addition,  documentation  of  all  the 
OASIS  items  is  an  important  safeguard 
for  data  accuracy.  In  the  Medicare 
demonstrations,  HHAs  with  computer 
systems  that  allowed  OASIS  items  to 
"carry  over",  rather  than  requiring  re- 
entry every  time,  experienced  poorer 
outcomes.  Upon  examination  of  the 
data,  it  was  discovered  that 
documenting  OASIS  by  exception 
missed  many  of  the  subtle  and 
interrelated  improvements  in  the 
patient's  health  status.  For  the 
remainder  of  the  comprehensive 
assessment  that  does  not  include  the 
OASIS  items,  limiting  documentation  to 
the  changes  in  the  patient's  assessment 
is  acceptable.  We  have  revised  the 
introductory  text  of  paragraph  (d)  to 
clarify  that  all  updates  and  revisions  of 
the  comprehensive  assessment  include 
administration  of  the  OASIS. 

Comment:  Several  commenters 
expressed  concern  about  the 
requirement  for  gathering  OASIS  data 
when  the  plan  of  care  is  revised  for 
physician  review,  stating  that  this 
would  require  completion  of  a 
comprehensive  assessment  each  time 
the  physician's  orders  are  changed. 
Other  commenters  stated  that  this 
requirement  is  duplicative  of  the 
requirement  to  update  the  assessment 
every  57-62  days. 

Response:  We  agree  with  the 
commenter  that  the  requirement  at 
§  484.55(d)(2)  is  duplicative  and  have 
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eliminated  it.  It  was  not  our  intent  to 
require  the  HHA  to  complete  a 
comprehensive  assessment  whenever 
physician  orders  are  changed,  and 
therefore,  the  HHA  is  not  required  to 
complete  the  OASIS  data  set  whenever 
the  plan  of  care  is  revised.  However,  the 
HHA  will  still  be  required  to  complete 
a  comprehensive  assessment  when  there 
is  a  significant  change  (a  major  decline 
or  improvement)  in  a  patient's  health 
status. 

Comment:  Commenters  indicated  that 
the  completion  of  the  OASIS  should  be 
based  on  the  needs  of  the  individual 
patient,  rather  than  an  arbitrary  time 
frame. 

Response:  While  the  frequency  of 
ongoing  patient  assessment  is  based  on 
the  needs  of  the  individual  patient, 
completion  of  the  OASIS  items  at 
standardized  time  points  is  critical  for 
comparable  information  and  for  a  case 
mix  system.  To  maintain  a  clear 
reporting  timeframe  that  eliminates  the 
variations  of  days  in  a  month,  we  have 
revised  the  proposed  62  day 
requirement  at  paragraph  (d)(1)  to 
provide  that  the  HHA  must  update  the 
comprehensive  assessment  no  less 
frequently  than  every  second  calendar 
month,  beginning  with  the  start  of  care 
date.  The  allowable  completion  dates 
for  the  first  assessment  and  any 
subsequent  follow-up  assessments  will 
be  determined  based  on  the  start  of  care 
date.  Follow-up  assessments  must  be 
completed  every  two  months  that  a 
patient  is  under  care.  For  each  month  in 
which  a  follow-up  assessment  is  due,  it 
must  be  completed  no  earlier  than  five 
days  before,  and  no  later  than  one  day 
before  the  calendar  day  on  which  care 
began.  The  new  rule  defines  the 
completion  date  relative  to  the  day  of 
the  month  which  marks  every  two- 
month  anniversary  of  the  start  of  care. 
Please  note  the  following  two  examples: 

Example  1 :  If  the  start  of  care  date  is  March 
1st,  the  first  follow-up  assessment  must  be 
completed  between  April  26th  (five  days 
before  May  1st)  and  April  30th  (1  day  before 
May  1st).  The  second  follow-up  assessment 
must  be  completed  between  June  26th  and 
June  30th. 

Example  2:  If  the  calendar  day  of  the  start 
of  care  exceeds  the  last  day  of  a  month  in 
which  a  follow-up  assessment  is  due,  the 
completion  dates  are  computed  relative  to 
the  last  day  of  the  target  month.  For  example, 
if  the  start  of  care  date  is  December  31st,  the 
first  follow-up  assessment  must  be  completed 
between  February  23  (five  days  before 
February  28th)  and  February  27th  (one  day 
before  February  28th).  This  example  assumes 
that  the  year  is  not  a  leap  year.  In  a  leap  year, 
the  completion  date  would  fall  between 
February  24th  and  February  29th. 

Comment:  One  commenter  suggested 
that  the  terms  "discharge"  and 


"transfer"  be  defined  by  HCFA  in  order 
to  improve  the  acciu-acy  of  data.  The 
commenter  expressed  concern  over  data 
accuracy  issues,  and  encouraged  HCFA 
to  require  accuracy  of  OASIS  data 
collected. 

Response:  We  agree  that  the  term 
"discharge"  should  be  clarified,  since 
the  COPs  require  update  of  the 
comprehensive  assessment  at  discharge. 
For  purposes  of  this  requirement,  the 
term  "discharge"  applies  when  the 
patient  is  officially  released  from  home 
health  care  by  the  HHA,  when  the 
patient  is  transferred  to  another  facility 
(such  as  a  nursing  home  or  hospital),  or 
when  the  patient  dies.  If  any  of  those 
events  occur,  then  we  would  consider 
the  patient  to  be  discharged  from  the 
HHA  and  we  expect  the  HHA  to  update 
the  comprehensive  assessment 
(including  the  appropriate  OASIS 
items).  A  transfer  occurs  when  the 
physician  orders  that  the  patient's  care 
be  assumed  by  another  facility  (for 
example,  nursing  home  or  rehabilitation 
hospital). 

We  also  agree  with  the  commenter 
that  the  data  derived  from  the 
comprehensive  assessment  and  OASIS 
will  be  meaningless  unless  they 
accurately  reflect  the  patient's  health 
status.  Therefore,  we  have  revised  the 
introductory  text  at  §  484.55  to  require 
that  the  comprehensive  assessment 
accurately  reflect  the  patient's  current 
status. 

B.  Use  of  the  Outcome  and  Assessment 
Information  Set  (OASIS) 

As  discussed  above,  we  published  a 
proposed  rule  that  proposed  to  require 
HHAs  to  incorporate  the  core  standard 
assessment  data  set,  called  the 
"Outcome  and  Assessment  Information 
Set"  (OASIS),  into  their  comprehensive 
assessment  process.  This  proposed  rule 
added  a  new  paragraph  (e).  Standard: 
Incorporation  of  OASIS  data  items,  to 
§  484.55.  In  the  March  10,  1997 
proposed  rule  (62  FR  11036),  we 
discussed  in  detail  the  methods  we  used 
to  develop  and  validate  the  OASIS 
items,  as  well  as  a  demonstration  project 
we  established,  which  was  conducted 
by  the  University  of  Colorado,  to  assess 
the  value  of  the  OASIS  data  set  in 
targeting  and  guiding  improvements  in 
outcomes  and  satisfaction  for  HHA 
patients.  In  addition,  we  described  both 
the  short  term  and  long  term 
expectations  for  use  of  the  data  set.  All 
public  comments,  including  those 
comments  received  on  the  impact  of  the 
OASIS  proposed  rule  have  been 
summarized  and  are  discussed  below. 


Standard:  Incorporation  of  the  OASIS 
Data  Set 

Section  484.55(e)  provides  that  the 
HHA  must  incorporate  the  OASIS  data 
set  into  its  own  assessment,  using  the 
language  and  groupings  of  the  OASIS 
items.  Integrating  the  OASIS  items  into 
the  HHA's  own  assessment  system  in 
the  order  presented  in  the  OASIS  form 
would  facilitate  data  entry  of  the  items 
into  data  collection  and  reporting 
software.  However,  it  is  not  mandatory 
that  agencies  integrate  the  items  in  any 
particular  order.  An  HHA  may  integrate 
the  OASIS  items  in  such  a  way  that  best 
suits  the  agency's  own  assessment. 
OASIS  data  items  include  information 
regarding  demographics  and  patient 
history,  living  arrangements,  supportive 
assistance,  sensory  status, 
integumentary  status,  respiratory  status, 
elimination  status,  neuro/emotional/ 
behavioral  status,  activities  of  daily 
living,  medications,  equipment 
management,  emergent  care,  and 
discharge.  The  OASIS  data  set  includes 
only  information  necessary  to  measure 
outcomes  of  care.  Our  intent  was  not  to 
develop  a  complete  patient  assessment 
but  rather  to  identify  standardized  data 
elements  that  fit  within  the  HHA's 
overall  comprehensive  assessment 
responsibilities;  that  is.  the 
incorporation  of  the  core  standard 
assessment  data  set  will  complement 
the  HHA's  current  approach  to 
comprehensive  assessment. 

We  intend  that  the  OASIS  become  one 
of  the  most  important  aspects  of  the 
HHA's  activities  in  providing  patient 
care.  By  integrating  a  core  standard 
assessment  data  set  into  its  own  more 
comprehensive  assessment  system,  an 
HHA  can  use  such  a  data  set  as  the 
foundation  for  valid  and  reliable 
information  for  patient  assessment,  care 
planning,  service  delivery,  and 
improvement  efforts. 

Comment:  We  received  many 
comments  in  favor  of  OASIS,  but  some 
commenters  were  concerned  about  the 
length  of  the  assessment  process  if 
OASIS  items  are  included. 

Response:  We  agree  that  the 
assessment  would  be  lengthy  if  the 
OASIS  is  added  to  the  HHA's  routine 
assessment  form.  However,  we 
emphasize  the  need  to  replace  similar 
items/questions  on  the  agency's  own 
assessment.  It  is  our  understanding  that 
some  HHAs  have  simply  appended  the 
OASIS  items  to  their  current  assessment 
without  considering  which  OASIS  items 
could  replace  similar  items  on  the 
agency's  assessment.  Obviously  this 
approach  adds  time  to  tbe  assessment 
process,  and  renders  the  comprehensive 
assessment  burdensome  and 
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duplicative.  We  vish  to  make  it  clear 
that  the  OASIS  i:  not  intended  to 
constitute  a  com  )lete  comprehensive 
assessment.  Rath  er.  the  data  set 
comprises  items  that  are  a  necessary 
part  of  a  complete  comprehensive 
assessment  and  i  re  essential  to 
uniformly  and  c(  insistently  measuring 
patient  outcome! .  The  OASIS  items  are 
already  used  in  (  ne  form  or  another  by 
virtually  all  HH^'iS  that  conduct 
thorough  assessments.  We  therefore 
believe  that  HHi*  s  should  replace 
similar  items  wil  h  OASIS  items  to  avoid 
lengthening  the  i  issessment 
unnecessarily.  Ir  fact,  when  OASIS 
items  have  been  used  to  replace  similar 
assessment  itemi;.  HHAs  in  the 
demonstration  p  oject  found  that 
completing  the  integrated  assessment 
adds  little  to  no  net  time  increase  to  the 
visit.  In  addition,  HHAs  have  found  it 
less  burdensome  to  enter  OASIS  data 
items  into  a  data  collection  software 
program  when  tley  are  inserted  in  order 
into  the  HHA's  comprehensive 
assessment.  This  approach  increases  the 
speed  and  accuracy  of  data  entry. 

Comment:  Sev  eral  commenters 
applauded  HCFA's  effort  to  bring  about 
OASIS  stating  th  it,  from  experience, 
they  had  found  t  tiat  incorporating  the 
OASIS  data  set  i  ito  their  assessment 
process  has  prov  en  to  be  very  beneficial 
in  assisting  heall  h  care  professionals  in 
identifying  the  r  ledical  necessity  and 
services  that  pat  ents  require. 
Commenters  stal  ed  the  belief  that  the 
OASIS  data  set  1  ad  been  developed 
using  sound  scientific  processes,  and 
will  provide  a  useful  minimal  set  of  data 
items  for  HHAs  i  n  assessing  and 
demonstrating  o  itcomes  by  promoting 
systemization  ar  d  completeness. 

Response:  We  agree  with  the 
commenters  thai  OASIS  data  will  be 
helpful  to  HHAs  and  assist  them  in 
planning  and  providing  home  health 
services.  We  apj  reciate  the  positive 
comments  and  s  apport  for  CDASIS. 

Comment:  Sev  eral  commenters  stated 
that  OASIS  shot  Id  have  been  developed 
to  be  compatible  with  the  Minimum 
Data  Set  (MDS)  used  in  Nursing  Homes 
and/or  the  Unifcrm  Needs  Assessment 
that  is  under  development  for  use  in 
hospitals.  Comn  enters  stated  that  such 
compatibility  or  a  crosswalk  is  crucial 
as  we  strive  to  dsvelop  integrated 
systems  and  well  coordinated  care. 

Response:  Th<  <  MDS  and  OASIS  are 
different  data  ses.  developed  for 
different  purposes,  for  different  patient 
care  settings,  an  i  to  implement  different 
statutory  provisions.  MDS  was 
developed  in  1990  to  implement 
sections  1819(f)l6)  (A)  and  (B)  of  the  Act 
for  Medicare  and  sections  1919(f)(6)  (A) 
and  (B)  of  the  A  ;t  for  Medicaid,  which 


required  nursing  homes  to  perform  a 
comprehensive  assessment  of  long  term 
care  facility  residents.  The  MDS  was 
designed  to  function  as  a  complete 
assessment  to  promote  decision  making, 
care  plan  development,  and  care  plan 
implementation  and  evaluation.  The 
structure  of  the  MDS  is  designed  to 
enhance  resident  care  and  promote  the 
quality  of  a  resident's  life. 

The  OASIS  data  set  was  developed  in 
1993,  in  part  to  implement  sections 
1891(c)(2)(C)  and  1891(d)(1)  of  the  Act, 
which  require  as  part  of  the  home  health 
assessment,  a  survey  of  the  quality  of 
care  and  services  furnished  by  the 
agency  as  measured  by  indicators  of 
medical,  nursing,  .and  rehabilitative 
care.  OASIS  is  the  designated 
assessment  instrument  (or  instruments) 
for  use  by  an  agency  in  complying  with 
the  requirement.  OASIS  focuses  on 
outcomes  of  care,  and  was  developed  as 
a  system  of  outcome  measures  that 
could  be  used  specifically  for  outcome- 
based  quality  improvement  and 
evaluation  in  HHAs.  OASIS,  while 
helpful  for  patient  assessment,  is  not  a 
care  planning  tool,  and  was  not 
designed  to  be  a  comprehensive  patient 
assessment.  In  addition,  research  has 
shown  that  there  may  be  several  uses  for 
OASIS  data,  one  of  which  will  provide 
HCFA  with  data  for  case  mix  adjustment 
and  grouping  in  the  development  of  the 
home  health  prospective  payment 
system. 

OASIS  is  the  data  set  currently  in  use 
in  many  HHAs  and  is  the  fundamental 
data  set  being  evaluated  for  case  mix 
adjustments  for  the  HHA  prospective 
payment  system.  The  OASIS  data  set 
reflects  the  care  of  the  patient 
populations  in  the  home  setting,  and 
MDS  reflects  the  care  and  patient 
population  of  the  nursing  home  setting. 
Therefore,  it  is  unlikely  that  we  can 
collectively  attain  perfect  overlap 
between  the  MDS,  OASIS,  or  other 
assessments  under  development. 
However,  it  is  our  goal  to  ultimately 
attain  as  much  commonaUty  across 
these  data  sets  as  possible  so  that 
patient  health  status  might  eventually 
be  monitored  across  provider  settings 
using  a  core  set  of  data  items  within 
each  data  set. 

HCFA  is  currently  pursuing  research 
that  could  ultimately  help  in  developing 
an  assessment  instrument  that  can 
support  a  common  assessment  across 
settings.  As  our  data  sets  are  modified 
and  improved  over  time,  our  goalis  to 
incorporate  common  data  elements  and 
definitions  within  each  of  the 
instruments  to  the  fullest  extent 
possible.  This  will  improve  HCFA's  and 
States'  ability  to  track  the  characteristics 
and  care  needs  of  beneficiaries  across 


the  post-acute  and  long  term  care 
service  continuum.  Use  of  common  data 
elements  will  also  benefit  patient  care 
by  facilitating  transfer  of  information  to 
the  continuing  care  provider  and 
minimizing  providers'  data  collection 
burden. 

We  have  already  started  the  process  of 
identifying  areas  in  which  increased 
coordination  of  data  elements  is 
possible  as  part  of  our  uniform  needs 
assessment  instrument  (UNAl) 
initiative.  This  activity  entails  review  of 
the  item  labels,  definitions  and 
reliabilities  for  OASIS,  the  long  term 
care  minimum  data  set  (MDS),  and  the 
MDS  for  post-acute  care  (MDS-PAC), 
which  incorporates  items  common  to 
the  MDS  and  is  currently  being  tested 
for  potential  implementation  in 
rehabilitation  hospitals.  We  expect  to  be 
able  to  identify  some  areas  in  which 
increased  commonality  is  possible 
across  OASIS  and  MDS  items.  Refined 
item  labels  and  definitions  will  be 
available  for  use  within  the  next 
versions  of  these  instruments  (e.g.. 
construction  of  version  3.0  of  the  MDS 
will  begin  in  mid-1999.) 

Comment:  Several  commenters 
requested  that  we  add  items  to  the 
OASIS  data  set.  Requests  for  additions 
included:  data  items  tested  during  the 
development  of  the  OASIS  data  set; 
discipline-specific  services, 
interventions,  the  amount  and 
frequency  of  visits  and  outcomes; 
various  ostomies  for  elimination  status; 
surgical  and  V-codes;  and.  additions  to 
the  answers  listed  for  some  items.  Other 
commenters  suggested  that  we  change 
or  eliminate  answers  for  some  items,  or 
that  we  change  the  order  of  the  OASIS 
items. 

Response:  At  this  time,  any  changes  to 
the  OASIS  data  set.  or  changes  in  the 
order  of  existing  items,  would  require 
further  validation  and  reliability  testing, 
and  revision  of  the  outcome  measures. 
However,  HHAs  are  reminded  that 
OASIS  is  a  core  data  set  of  required 
items.  While  the  OASIS  items  must  be 
used  as  written,  HHAs  may  choose  to 
collect  additional  data  on  discipline- 
specific  services,  etc.,  as  part  of  their 
comprehensive  assessment,  as  long  as 
the  same  OASIS  items,  and  the  same 
answer  choices  as  appear  in  the  current 
version  of  OASIS  are  incorporated  into 
the  agency's  own  assessment.  We  have 
revised  §  484.55(e)  to  provide  that  the 
OASIS  data  items  are  determined  by  the 
Secretary  and  must  be  used  as  they 
appear,  and  as  set  forth  in  the  current 
version  of  the  OASIS. 

Comment:  One  commenter  expressed 
concern  that  client/caregiver  learning 
ability  is  not  addressed  in  OASIS,  when 


Federal  Register /Vol.  64,  No.  15/Monday,  January  25,  1999/Rules  and  Regulations 


3773 


a  great  deal  of  HHA's  staff  time  is  spent 
teaching  clients. 

Response:  OASIS  is  a  data  set  for 
gathering  data  that  provides  valid, 
rehable  information  to  measure  selected 
home  health  outcomes.  Due  to  the  lack 
of  scientific  measures  that  capture 
teaching  outcomes  within  the  home 
health  context,  OASIS  does  not 
currently  provide  outcome  data  on 
clients'  learning  ability,  nor  is  it 
intended  to  gather  workload  data  on 
activities  carried  out  by  care  givers.  We 
agree  that  patient  education  is  a 
frequent  service  that  HHAs  provide,  and 
we  remain  interested  in  looking  at 
pertinent  measures  at  some  point  in  the 
future.  In  the  interim.  HHAs  are  at 
liberty  to  add  these  kinds  of  items  to 
their  comprehensive  assessment  in 
order  to  capture  those  activities. 

Comment:  Several  commenters  stated 
that  the  OASIS  primarily  measures 
outcomes  that  reflect  skilled  services, 
and  does  not  address  the  broad  scope  of 
patients  served  in  home  health.  The 
commenter  was  concerned  that  OASIS 
is  a  work  in  progress,  and  questioned 
the  appropriateness  of  mandating 
something  that  is  not  tested  or  finished. 

Response:  We  agree  that  not  all 
OASIS  items  address  the  needs  of 
patients  receiving  supportive  services  or 
specialized  populations  (such  as 
pediatric  or  maternal-child  health), 
although  many  of  the  data  items  are 
useful  for  comparison  and  to  risk  adjust 
outcomes.  However,  contrary  to  this 
commenter's  concern,  OASIS  has  been 
extensively  tested  in  the  field  for 
validity,  reliability  and  case  mix 
adjustment  for  almost  a  decade.  Like 
any  other  data  set  (such  as  the  MDS), 
the  OASIS  wrill  evolve  to  meet  changing 
program  needs  and  to  reflect  changes  in 
the  health  care  environment  and 
additional  experience  in  program 
administration. 

We  share  the  industry's  interest  in  the 
adoption  of  a  useful  and  appropriate 
instrument  with  as  little  disruption  to 
existing  HHAs  operations  as  possible. 
We  also  share  the  industry's  interest  in 
minimizing  uimecessary  paperwork  and 
record  keeping  burdens,  while  at  the 
same  time,  ensuring  quality  of  care  for 
beneficiaries.  Paperwork  and  record 
keeping  requirements  must  be  cost 
effectively  integrated  into  HCFA's 
survey  and  enforcement  processes  (both 
from  the  balanced  perspectives  of  the 
public  and  private  sectors),  and  must 
maximize  available  information 
technologies.  In  particular,  we  may 
reevaluate  OASIS  data  and  reporting 
needs  for  patient  reassessments. 

Comment:  One  commenter  was 
concerned  that  in  the  future,  HCFA  may 
wish  to  require  the  use  of  OASIS  data 


for  persons  served  in  their  new 
Medicaid  Managed  Long  Term  Care 

plan. 

Response:  The  requirements  at 
§  484.55  apply  to  HHAs  that  participate 
in  the  Medicare  and  Medicaid  programs, 
and  the  patients  served  by  that  HHA. 
Requirements  for  Medicaid  home  and 
community-based  waiver  programs  vary 
from  State  to  State,  and  are  addressed  by 
the  individual  State. 

Comment:  A  few  commenters  stated 
that  the  Joint  Commission  on 
Accreditation  of  Healthcare 
Organizations  (JCAHO)  and  the 
Commimity  Health  Accreditation 
Program  (CHAP)  data  collection 
requirements  should  be  considered, 
coordinated  and  approved  by  HCFA, 
which  will  minimize  the  data  collection 
burden  on  HHAs.  Commenters  further 
stated  that  the  relationship  between 
JCAHO,  CHAP  and  HCFA  needs  to  be 
coordinated  at  the  Federal  level  to 
ensure  that  data  requirements  are  not 
duplicative,  particularly  since  the  goals 
of  JCAHO,  CHAP  and  HCFA  are  to  foster 
and  support  a  data  driven  quality 
assessment  and  performance 
improvement  program  in  the  home 
health  care  industry. 

Response:  HCFA  has  approved  the 
deemed  status  option  for  use  by  HHA 
accreditation  organizations  (JCAHO  and 
CHAP).  This  deemed  status  program 
ensures  close  coordination  between 
HCFA  and  the  HHA  accrediting  bodies. 
Once  OASIS  requirements  become  final, 
JCAHO  and  CHAP  must  adopt 
equivalent  requirements  for  those  HHAs 
that  are  accredited  and  certified  in  the 
Medicare  program.  In  fact,  JCAHO's 
ORYX  measures,  which  have  been 
approved  by  HCFA,  contain  the  OASIS 
data  set.  CHAP  has  also  incorporated 
OASIS  into  their  accreditation  program. 
In  fact,  in  order  for  an  accreditation 
organization  to  be  granted  deeming 
authority,  its  requirements  must  be 
comparable  to  those  of  HCFA. 
Therefore,  there  is  no  duplication  of 
information. 

Comment:  One  commenter  suggested 
that  Medicaid-eligible  individuals' 
State/Medicaid  ID  number  should  be 
collected  to  allow  analysis  of  data  on 
dual  eligible  beneficiaries. 

Response:  The  OASIS  has  a  field  that 
contains  a  patient  ID  number  that  is 
unique  to  the  patient.  HCFA  requires 
OASIS  data  to  be  encoded  and  reported 
by  the  HHA,  as  provided  in  a  separate 
rule  in  today's  Federal  Register, 
Reporting  Outcome  and  Assessment 
Information  Set  (OASIS)  Data  as  Part  of 
the  Conditions  of  Participation  for 
Home  Health  Agencies  (HCFA-3006- 
IFC).  In  the  interim,  this  rule  does  not 
preclude  HHAs  and  States  from  using 


Medicaid  ID  numbers  to  identify  the 
patient. 

Comment:  One  commenter  requested 
that  we  clarify  what  is  meant  by  the 
"current"  version  of  OASIS.  The 
commenter  asked  if  we  were  referring  to 
the  OASIS-A,  OASIS-B,  or  OASIS+. 

Response:  As  stated  in  the  preamble 
to  the  proposed  regulation,  we  urge 
HHAs  currently  using  various  versions 
of  the  OASIS,  including  "partial" 
versions,  to  focus  on  the  version  of  the 
OASIS  published  in  the  March  10. 1997 
proposed  rule.  While  the  content  of 
OASIS  has  not  changed,  there  may  be  a 
few  changes  in  coding  and  identifier 
items  as  a  result  of  the  OASIS  reporting 
system.  The  version  of  OASIS  approved 
by  the  Secretary  and  for  which  we  are 
seeking  OMB  approval  is  available  on 
HCFA's  website  on  the  Internet  for 
HHAs  to  dowrnload  at  http:// 
www.hcfa.gov/medicare/hsqb/oasis/ 
oasishnip.htm.  As  an  alternative  to 
Internet  access,  which  is  the  most 
efficient  method  of  obtaining  the  current 
version  of  the  OASIS,  agencies  may 
contact  their  State  agency  or  HCFA 
regional  office  home  health 
representatives  to  request  a  paper  copy 
of  the  data  set  for  review.  The  current 
version  of  OASIS  is  a  proposed 
information  collection  requirement 
pending  OMB  approval.  We  have 
summarized  the  Paperwork  Reduction 
Act  process  below  and  have  described 
the  timeframes  associated  with  that 
process. 

We  note  that  some  HHAs 
participating  in  research  and 
demonstration  projects  may  be  using 
other  data  collection  data  sets,  which 
have  been  approved  by  the  Secretary. 
HHAs  in  research  and  demonstration 
projects  may  be  exempt  from  the 
requirement  to  use  the  OASIS  as  part  of 
the  comprehensive  assessment  process 
for  the  duration  of  the  project.  We 
intend  to  make  these  determinations  on 
a  case-by-case  basis,  depending  on 
several  factors  including,  the  nature  of 
the  demonstration  project,  the  data  set 
used,  payment  implications  for  the 
HHA,  quality  concerns,  and  burden 
issues. 

Comment:  Several  commenters 
questioned  the  collection  of  OASIS  data 
for  various  types  of  patients.  Some 
commenters  recommended  that  the 
comprehensive  assessment  be  collected 
only  on  patients  who  were  medically 
unstable  or  require  therapeutic 
treatment.  Others  suggested  that  HHAs 
not  be  required  to  collect  OASIS 
information  for  patients  receiving 
services  for  brief  periods  of  time  (with 
suggestions  ranging  from  two  to  eight 
days),  for  limited  sei .  ices  (such  as 
dressing  changes),  for  infrequent  visits 
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18,  and  patients  who  are  not  receiving 
personal  care  or  health  services  (that  is, 
patients  who  are  receiving  only  services 
such  as  cooking,  housecleaning,  or 
laundry  services).  Additionally,  HHAs 
must  collect  OASIS  data  on  both  public 
and  private  pay  patients  because  section 
1891(b)  of  the  Act  requires  the  Secretary 
to  assure  that  the  COPs  and  other 
requirements  are  adequate  to  protect  all 
individuals  under  the  care  of  the  HHA. 
As  we  gain  experience  with  OASIS,  we 
will  consider  adjusting  the  patient 
populations  and/or  data  items  collected, 
consistent  with  our  statutory  mandate. 

Comment:  One  commenter  had 
concerns  regarding  terminally  ill 
patients  for  whom  a  decline  in  status  (a 
poor  outcome)  is  expected,  and  whether 
the  HHA  will  be  penalized  because  the 
outcomes  show  a  decline  over  the 
course  of  care. 

Response:  For  terminally  ill  patients, 
death  is  an  expected  outcome;  thus, 
conclusions  about  the  quality  of  care  for 
a  patient  cannot  be  made  solely  on  the 
basis  of  whether  or  not  the  patient 
improved.  The  OASIS  collects 
information  on  the  patient's  prognosis 
regarding  recovery  from  illness, 
functional  status  improvement  and  life 
expectancy,  and  outcome  measures  are 
adjusted  to  accommodate  these  patient 
characteristics.  Thus,  HHAs  that  care  for 
a  large  number  of  patients  writh  poor 
prognoses  are  not  placed  at  a 
disadvantage  when  their  performance  is 
compared  to  another  HHA  that  serves  a 
healthier  population.  This  process  of 
adjusting  for  differences  in  patient 
characteristics  (case  mix  adjustment)  is 
an  important  aspect  of  the  OASIS  and 
is  also  an  important  function  in  a 
prospective  payment  system. 

Comment:  One  commenter  stated  that 
it  would  be  helpful  to  know  what 
outcomes  HCFA  will  want  reported  in 
the  next  set  of  rules,  stating  that  it  seems 
a  waste  of  time  for  everyone  to  set  a  data 
reporting  system,  when  HCFA  may 
mandate  electronic  submission  of  the 
data.  Another  commenter  expressed 
concern  that  there  is  no  approved 
software  for  the  OASIS  data. 

Response:  As  discussed  above,  as  a 
result  of  the  statutory  requirement  that 
we  develop  a  prospective  payment 
system  for  home  health  agencies,  we 
expect  that  HHAs  will  begin  reporting 
OASIS  data  to  HCFA  in  the  very  near 
future,  as  specified  in  the  interim  final 
rule  published  separately  in  today's 
Federal  Register.  That  regulation  and 
subsequent  implementing  manuals  will 
outline  the  hardware  and  software 
requirements  for  the  transmission  of 
OASIS  data.  Therefore,  HHAs  will  be 
aware  of  the  OASIS  reporting 
requirements  as  they  integrate  OASIS 


data  collection  into  the  work  of  the 
HHA. 

Comment:  Two  commenters 
expressed  concern  about  patient  privacy 
issues.  One  commenter  stated  that 
OASIS  contains  personal  information 
that  patients  may  be  reluctant  to 
provide.  Another  commenter  expressed 
concern  about  the  confidentiality  of 
OASIS  data  being  used  for 
benchmarking  among  HHAs  nationally. 
The  commenter  especially  objected  to 
the  information  being  shared  with 
managed  care  organizations. 

Response:  We  expect  HHAs  to  protect 
the  confidentiality  of  patient-specific 
OASIS  information  in  accordance  with 
Federal  and  State  privacy  requirements, 
just  as  they  would  any  other  part  of  the 
patient  record.  The  condition 
concerning  patient  rights  at  §  484.10 
provides  that  the  patient  has  the  right  to 
confidentiality  of  the  clinical  record.  In 
addition,  the  condition  concerning 
clinical  records  at  §  484.48  requires 
HHAs  to  protect  the  clinical  record 
against  loss  or  unauthorized  use.  Health 
professionals  and  HHAs  have  always 
had  access  to  personal  information  that 
is  necessary  to  provide  patient  care,  and 
we  expect  the  HHA  to  vigorously 
address  confidentiality  concerns  in 
compliance  with  State  and  Federal  laws. 

The  OASIS  data  set  contains 
assessment  data  that  is  normally 
collected  by  the  HHA  in  the  course  of 
delivering  services.  Disclosure  of  this 
data  must  comport  with  both  Federal 
and  State  privacy  protections. 

Comment:  One  commenter  stated  that 
there  is  a  need  for  HHAs  to  track 
outcome  data.  Several  commenters 
stated  that  OASIS  appears  well 
conceived,  and  expressed  support  for 
the  creation  of  a  national  database  for 
outcomes  measurement  and 
benchmarking. 

Response:  We  appreciate  support  for 
our  efforts  to  improve  outcomes  of  care 
in  home  health.  As  stated  previously  in 
this  preamble,  and  as  a  result  of  the 
BBA,  we  will  develop  the  database 
supported  by  the  commenters. 

III.  Provisions  of  the  Final  Rule 

We  are  adopting  the  provisions  of  the 
HHA  COPs  proposed  rule  related  to 
comprehensive  assessment  and  the 
provisions  of  the  OASIS  proposed  rule, 
with  the  following  revisions: 

Section  484.18 

•  We  revised  paragraph  (c)  by 
removing  the  last  sentence  of  the 
paragraph,  which  relates  to  review  of 
the  patient's  medication. 
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Section  484.55,  Reorganization 

•  To  clarify  the  condition,  we  have 
rearranged  the  order  of  the  standards  in 
§484.55  as  follows:  §  484.55(a)  Initial 
assessment  visit;  § 484.55(b)  Completion 
of  the  comprehensive  assessment; 

§  484.55  Drug  regimen  review; 
§  484.55(d)  Update  of  the 
comprehensive  assessment;  and 
§484.55(e}  Incorporation  of  the  OASIS 
data  set. 

Section  484.55,  Introductory  text 

•  We  revised  the  introductory  text  to 
require  that  the  comprehensive 
assessment  must  acciu-ately  reflect  the 
patient's  current  health  status;  and,  for 
Medicare  patients,  the  home  health 
agency  must  verify  the  patient's 
eligibility  for  the  Medicare  home  health 
benefit,  including  homebound  status  at 
the  time  of  the  initial  evaluation  visit, 
and  at  the  time  of  the  completion  of  the 
comprehensive  assessment. 

•  We  have  also  incorporated  into  the 
introductory  text  language  from 
paragraph  (d),  which  requires  that  the 
comprehensive  assessment  include 
information  regarding  the  patient's 
progress  toward  desired  outcomes. 

Section  484.55(a)    (Proposed 
§  484.55(b)) 

•  In  response  to  public  comments,  we 
revised  paragraph  (a)(1)  to  provide  that 
the  initial  assessment  visit  must  occiu- 
either  within  48  hours  of  referral,  or 
within  48  hours  of  the  patient's  return 
home,  or  on  the  start  of  care  date 
ordered  by  the  physician. 

•  We  added,  at  paragraph  (a)(1),  the 
requirement  that  for  Medicare  patients, 
the  initial  assessment  visit  must  include 
a  determination  of  the  patient's 
eligibility  for  the  home  health  benefit, 
including  homebound  status. 

•  We  removed  the  proposed 
requirement  at  paragraph  (a)(1)  that  the 
initial  assessment  visit  must  be 
performed  based  on  physician's  orders. 

•  We  revised  paragraph  (a)(2)  to 
clarify  that  when  rehabilitation  therapy 
service  (speech  language  pathology, 
physical  therapy,  or  occupational 
therapy)  is  the  only  service  ordered  by 
the  physician,  and  if  the  need  for  that 
service  establishes  program  eUgibility, 
the  initial  assessment  visit  may  be  made 
by  the  appropriate  rehabilitation  skilled 
professional. 

Section  484.55(b)    (Proposed 
§  484.55(c)) 

•  We  revised  the  title  of  the  standard 
to  read  "Completion  of  the 
Comprehensive  Assessment". 

•  We  revised  paragraph  (b)(1)  to 
provide  that  the  comprehensive 
assessment  must  be  completed  no  later 


than  5  calendar  days  after  the  start  of 
care  date. 

•  We  added  a  new  paragraph,  (b)(2), 
to  provide  that  a  registered  nurse  must 
complete  the  comprehensive 
assessment,  and  for  Medicare  patients 
determine  eligibility  for  the  Medicare 
home  health  benefit. 

•  We  added  a  new  paragraph  (b)(3)  to 
provide  that  when  physical  therapy  or 
speech  language  pathology  is  the  only 
service  ordered  by  the  physician,  the 
physical  therapist  or  speech  language 
pathologist  may  complete  the 
comprehensive  assessment  and  that 
occupational  therapists  may  complete 
the  assessment  when  the  need  for 
occupational  therapy  establishes 
program  eligibility. 

Section  484.55(c)    (Proposed 
§  484.55(a)) 

We  revised  this  paragraph  by 
removing  the  term  "drug  regimen 
review"  and  providing  that  a 
comprehensive  assessment  must 
include  a  review  of  all  medications  the 
patient  is  using  at  the  time  of  the 
assessment. 

Section  484.55(d)    (Same  Paragraph 
Designation  as  Proposed) 

•  For  the  purpose  of  clarity,  we  made 
editorial  changes  to  this  paragraph. 
Specifically,  we  incorporated  language 
previously  located  in  paragraph  (d)  into 
the  introductory  text  of  §  485.55  and  we 
removed  language  from  paragraph  (d)(1) 
and  included  it  in  the  introductory  text 
for  paragraph  (d). 

•  Wenave  revised  the  introductory 
text  of  paragraph  (d)  to  clarify  that  all 
updates  and  revisions  of  the 
comprehensive  assessment  include 
administration  of  the  OASIS,  as 
frequently  as  the  patient's  condition 
warrants,  due  to  a  major  decline  or 
improvement  in  the  patient's  health 
status. 

•  We  revised  paragraph  (d)(1)  to 
provide  that  the  HHA  must  update  the 
comprehensive  assessment  every  second 
calendar  month  begiiming  with  the  start 
of  care  date. 

•  We  removed  the  proposed 
requirement  at  paragraph  (d)(2)  that  the 
comprehensive  assessment  must  be 
updated  when  the  care  plan  is  revised 
for  physician  review. 

•  We  redesignated  proposed 
paragraph  (d)(3)  as  (d)(2)  and  proposed 
paragraph  (d)(4)  as  (d)(3). 

•  We  revised  redesignated  paragraph 
(d)(2)  to  provide  that  the  comprehensive 
assessment  must  be  completed  within 
48  hours  of  the  patient's  return  home 
from  a  hospital  admission  of  24  hours 
or  more  for  any  reason  other  than 
diagnostic  tests. 


Section  484.55(e)    (Same  Paragraph 
Designation  as  Proposed) 

•  We  revised  this  paragraph  to 
provide  that  the  OASIS  data  items 
determined  by  the  Secretary  must  be 
incorporated  into  the  HHA's  own 
assessment  and  must  include:  clinical 
record  items,  demographics  and  patient 
history,  living  arrangements,  supportive 
assistance,  sensory  status, 
integumentary  status,  respiratory  status, 
elimination  status,  neuro/emotional/ 
behavioral  status,  activities  of  daily 
living,  medications,  equipment 
management,  emergent  care,  and  data 
items  collected  at  inpatient  facility 
admission  or  discharge  only. 

rV.  Regulatory  Impact  Statement 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)(5  U.S.C.  601  through  612)  unless 
we  certify  that  a  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  States  and 
individuals  are  not  considered  small 
entities.  HHAs.  on  the  other  hand,  are 
.  considered  small  entities  for  the 
purposes  of  the  RFA.  Consequently,  we 
are  including  a  statement  of  impact  on 
the  effect  that  this  final  rule  will  have 
on  HHAs.  Also,  we  have  discussed 
associated  costs  in  detail  in  the 
Collection  of  Information  Requirements 
section  of  this  preamble.  The  impact 
associated  with  reporting  of  OASIS  data 
will  be  in  a  separate  rule  in  today's 
Federal  Register. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  for  any  final  rule  that 
may  have  a  significant  impact  on  the 
operation  of  a  substantial  number  of 
small  rural  hospitals.  Such  an  analysis 
must  conform  to  the  provisions  of 
section  604  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  that  is 
outside  of  a  Metropolitan  Statistical 
Area  and  has  fewer  than  50  beds.  We  are 
not  preparing  a  rural  impact  statement 
since  we  have  determined  that  this  final 
rule  will  not  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

We  also  have  examined  the  impacts  of 
this  final  rule  as  required  by  section  202 
of  the  Unfunded  Mandates  Reform  Act. 
Section  202  of  the  Unfunded  Mandates 
Reform  Act  requires  agencies  to  prepare 
an  assessment  of  anticipated  costs  and 
benefits  before  proposing  any  rule  that 
may  result  in  an  annual  expenditure  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  pri"ate  sector,  of 
$100  million  (adjusted  annually  for 
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inflation).  As  discussed  in  detail  in  this 
preamble,  we  estimate  that  the  amount 
of  the  unfunded  mandate  associated 
with  this  final  rule  will  result  in  an 
annual  expenditilre  of  less  than  $100 
million  to  these  governmental  and 
private  sectors.  T  lierefore,  we  believe 
the  law  does  not  ipply. 

In  this  final  rui  e,  under  §  484.55,  we 
are  requiring  HH As  to  use  the  core 
assessment  data  !  et.  the  "Outcome  and 
Assessment  Infoi  [nation  Set"  (OASIS)  as 
part  of  the  agenc;  's  comprehensive 
assessment;  spec  fie  timeframes  for  the 
initial  assessmen  ;  completion  of  the 
assessment;  and,  interim  updates  to  the 
patient  assessmei  it.  We  believe  that 
these  requiremen  ;s,  though  process- 
oriented,  are  prec  ictive  of  good  patient 
care  and  safety,  a  ;  well  as  necessary  to 
prevent  harm  to  t  le  patient.  Our 
rationale  for  thesd  timeframes  is  that  by 
definition,  a  new  patient  who  is  referred 
to  a  home  health  igency  for  initiation  of 
services  is  at  a  pa  int  of  immediate  and 
serious  need.  Liki(wise,  as  the 
complexity  of  the  care  needs  of  patients 
increase,  so  does  ihe  need  for 
comprehensive  as  sessment  of  the 
patient.  The  impcrtance  of  the 
development  and  implementation  of  an 
effective  care  plaik  becomes  paramoimt. 

We  believe  thai  the  timeframe 
requirements  pos  t  little  or  no  additional 
burden  on  the  Hh  A  since  assessments  at 
these  intervals  wQuld  in  all  likehhood 
be  performed  in  tbe  absence  of 
regulations.  However,  the  timeframes 
serve  as  a  strong  performance 
expectation  for  hI^As  that  may  not  have 
adequate  resources.  If  too  many  patient 
referrals  occur  toj  ether,  effective  service 
delivery  to  some  ]  >atients  could  be 
delayed  by  the  HI  [A's  inability  to  see 
the  patient  quickl  y  and  to  complete  the 
needed  comprehensive  assessment. 
Thus,  if  an  HHA  i  ecognizes  that  its 
workload  renders  it  incapable  of 
assessing  a  patient  upon  referral,  the 
HHA  must  contac;  the  patient's 
physician  to  arran  ge  an  appropriate  start 
of  care  date  or  to  <  letermine  if  the 
patient  requires  irimediate  service. 

In  the  March  10.  1997  proposed  rule, 
we  solicited  comxi  lents  on  whether  the 
specific  timefi-amr  requirements  in 
§  484.55  are  reasonable  and  consistent 
with  current  medical  practice,  and 
whether  the  timef  ames  should  be  used 
as  benchmarks  to  insure  the  timeliness 
of  the  assessment  components,  and  to 
protect  patient  heilth  and  safety.  In  this 
final  rule,  we  havi  >  addressed  comments 
regarding  timefrar  les  in  section  V. A.  of 
this  preamble. 

The  existing  COPs  contain  several 
requirements  that  address  the  need  for 
patient  assessment,  including  most 
notably  an  extensijve,  detailed  list  of 


items  that  are  required  to  be  covered  in 
a  plan  of  care,  such  as  pertinent 
diagnoses,  mental  status,  and  functional 
limitations.  (See  §  484.18(a).)  In  this 
final  rule,  we  emphasize  the  importance 
of  the  comprehensive  assessment  by 
establishing  "Comprehensive 
assessment  of  patients"  as  a  separate 
COP.  We  have  specified  the  desired 
outcome  of  the  assessment  (that  is,  the 
identification  of  a  patient's  care  needs). 
We  have  required  the  use  of  a  specific 
assessment  data  set  (OASIS)  and  we  are 
allowing  HHAs  the  flexibility  to 
determine  how  best  to  meet  patients' 
care  needs.  We  believe  that  most  HHAs 
now  perform  a  comprehensive 
assessment  for  most  of  their  patients  as 
a  current  accepted  practice.  We  need  to 
balance  the  possible  short-term  increase 
in  costs  or  other  administrative  burden, 
if  any.  on  the  HHA  with  the  long-term 
fundamental  positive  effect  on  patient 
health  resulting  from  an  organized  and 
timely  comprehensive  assessment. 

We  anticipate  that  HHAs  will  incur 
some  costs  associated  with  the 
implementation  of  this  final  rule.  It  is 
unknown  at  this  time  exactly  how  many 
HHAs  will  receive  an  adjustment  to  the 
per  visit  limits  associated  with  these 
costs,  which  was  announced  in  a 
Federal  Register  notice  on  August  11, 
1998.  Only  HHAs  that  have  not  already 
reached  the  per  beneficiary  limits  will 
benefit  from  these  adjustments  through 
the  HHA  interim  payment  system.  We 
estimate  that  approximately  70%  of 
HHAs  will  not  receive  an  adjustment  for 
the  costs  associated  with  implementing 
this  final  rule.  Because  these  HHAs  have 
reached  their  per  beneficiary  limits, 
they  will  not  be  reimbursed  by  Medicare 
for  the  costs  associated  with  OASIS 
collection  start  up  activities.  Those 
HHAs  still  below  these  limits  will  be 
reimbursed  by  Medicare.  However,  we 
also  expect  that  the  HHAs  that  will  not 
be  reimbursed  by  Medicare  will,  to 
varying  degrees,  be  reimbursed  by  a 
combination  of  the  Medicaid  program, 
private  insurers  and  beneficiaries.  A 
table  projecting  the  costs  to  HHAs  for 
the  implementation  of  the  use  of  the 
OASIS  is  included  at  section  V.C.3.  of 
this  preamble.  These  costs  are  based  on 
the  assumption  that  implementation 
will  be  in  fiscal  years  1999  and  2000. 

On  August  11,  1998,  we  published  in 
the  Federal  Register  a  notice  with 
comment  period  that  set  forth  the  per 
visit  and  per  beneficiary  limitations  for 
HHA  costs  (63  FR  42912).  That  notice 
included  an  OASIS  offset  adjustment 
factor  to  the  per  visit  limitation  to 
address  these  costs.  In  that  notice,  we 
asked  for  specific  comments,  including 
data,  that  would  impact  future  decision 
making  on  HHA  cost  limitations.  While, 


in  the  March  7,  1997  proposed  rule,  we 
indicated  implementation  in  1998  and 
an  estimated  start-up  cost  for  5  years, 
we  now  realize  that  implementation  of 
the  final  rule  will  occur  in  fiscal  years 
1999  and  2000,  and  that  the  start-up 
costs  associated  with  implementation  of 
this  final  rule  will  be  incurred  by  HHAs 
in  existence,  and  participating  in  HCFA 
programs  as  of  the  effective  date  of  the 
rule.  Therefore,  HHAs  that  are  certified 
after  the  effective  date  of  this  final  rule 
will  not  have  established  patient 
assessment  protocols  requiring  change 
to  meet  the  HCFA  requirements. 
Accordingly,  these  HHAs  will  not  have 
the  corresponding  start-up  costs 
associated  with  a  change  of  protocols. 
(See  table  1  in  section  V.C.  of  this 
preamble.)  We  strongly  believe  that  the 
benefits  associated  with  the  use  of 
OASIS  data  will  far  outweigh  its  costs. 

As  discussed  above,  OASIS  data  will 
improve  the  delivery  of  quality  care  in 
the  nation's  HHAs  in  several  ways. 
HHAs  will  find  the  information  helpful 
in  organizing  care  planning,  and  the 
increased  specificity  in  patient 
assessment  will  assist  agency  staff  to 
uniquely  tailor  a  treatment  plan  to  each 
individual  patient.  Also,  this  data  will 
become  an  integral  factor  in  the 
development  of  case  mix  adjusters  for  a 
home  health  agency  prospective 
payment  system,  as  authorized  by 
sections  4602  and  4603  of  BBA  '97. 

The  Balanced  Budget  Act  of  1997 
requires  HCFA  to  develop  a  prospective 
payment  system  (PPS)  for  home  health. 
A  prospective  payment  system  pays 
providers  based  on  the  predicted  costs 
of  care,  giving  providers  the  incentive  to 
provide  care  efficiently.  In  the  home 
health  PPS,  beneficiaries  will  be 
classified  into  case  mix  groupings  based 
on  their  predicted  resource  use,  with 
each  group  having  a  specific  payment 
/ate. 

In  developing  a  sound  classification 
system,  HCFA  must  account  for  the 
factors  that  would  influence  the 
beneficiary's  use  of  services.  In  the  case 
of  the  hospital  prospective  payment 
system,  this  was  done  using  Medicare 
claims  data  linked  to  diagnosis  data. 
Because  the  majority  of  inpatient 
services  are  attributed  to  the  medical 
diagnosis.  Medicare  claims  provide 
enough  information  to  classify  patients 
for  hospital  payments. 

Post-acute  care  services  such  as  home 
health  and  skilled  nursing  facility 
services  are  influenced  in  part  by  the 
medical  diagnosis.  However,  other 
factors  have  a  strong  influence  in  the 
use  of  post-acute  care,  such  as  the 
severity  of  illness  and  functional 
abilities.  Therefore,  a  more 
comprehensive  data  source  is  needed 
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for  proper  patient  classification. 
Because  Medicare  claims  provide 
information  only  about  diagnosis,  age, 
gender,  and  race,  a  claims-based 
grouping  would  not  adequately  classify 
beneficiaries  into  payment  groups. 

The  first  attempt  to  design  a 
prospective  payment  system  for  post- 
acute  services  was  the  case  of  skilled 
nursing  facilities.  Under  this  payment 
system,  HCFA  has  used  data  from  both 
claims  and  the  Minimum  Data  Set 
(MDS)  to  classify  patients  into  payment 
groups.  Similarly,  HCFA  plans  to  use 
OASIS  data  in  addition  to  claims  data 
to  construct  the  home  health  FPS.  A 
classification  system  that  takes  into 
accoimt  severity  of  illness  as  well  as 
functional  abilities  will  help  to  ensure 
adequate  payment  for  high-cost 
beneficiaries.  If  HCFA  does  not  use 
OASIS  data  to  identify  case  mix  groups, 
then,  on  average,  prospective  payment 
amounts  could  be  too  low  for 
beneficiaries  who  need  assistance  with 
many  activities  of  daily  living  and  too 
high  for  beneficiaries  who  need  less 
assistance. 

The  Balanced  Budget  Act  of  1997  also 
requires  the  amounts  paid  for  each  case 
mix  group  under  PPS  to  be  based  on  a 
standardized  payment  rate.  HCFA  is 
designing  the  case-mix  classification 
system  based  on  OASIS  and  claims  data 
from  a  stratified  sample  of  90  HHAs. 
Standardization  requires  removing  the 
effect  of  case  mix  from  past  payment 
levels  for  these  90  HHAs  and  from 
national  payment  levels.  This  helps  to 
ensure  that  if  case  mix  changes  over 
time,  or  if  resource  use  varies  from 
region  to  region,  payments  in  the  PPS 
are  adjusted  accordingly.  This  process 
requires  the  same  information  that  is 
used  to  classify  patients  into  payment 
groups.  Therefore,  we  must  collect 
OASIS  data  from  HHAs  before  HCFA 
can  set  standardized  payment  rates  for 
a  PPS. 

The  OASIS  instrument  has  been  in 
development  for  the  past  ten  years.  A 
large  number  of  home  health  agencies 
have  participated  in  its  development 
and  testing.  The  instrument  has 
demonstrated  its  validity  and  reliability 
as  an  assessment  and  outcome 
measurement  tool.  In  addition  to  its  use 
as  the  basis  for  PPS,  OASIS  will  assist 
agencies  in  improving  their  performance 
through  outcomes-based  assessment. 
The  quality  component  of  OASIS  is 
crucial  to  ensuring  that  beneficiaries 
receive  needed  services  under  the  home 
health  PPS. 

On  a  more  global  scale,  once  data 
from  the  OASIS  are  available  in  the 
form  of  standardized  outcome  reports, 
consumers,  purchasers,  providers,  and 
HCFA  will  be  able  to  use  the 


information  to  evaluate  quality  of  care 
across  the  full  spectrum  of  HHAs.  The 
home  health  industry  can  use  the  data 
for  comparative  performance 
assessment.  HCFA  and  State  survey 
agencies  will  be  able  to  use  the  data  on 
a  continuous  basis  to  identify  providers 
that  are  not  performing  as  well  as 
others.  This  use  will  allow  us  to  further 
progress  in  our  efforts  to  develop  a  more 
efficient  and  targeted  survey  approach. 

The  impact  of  these  final  regulations 
will  vary  from  HHA  to  HHA  depending 
upon  an  HHA's  current  assessment 
process.  The  additional  impact  on  HHA 
workload  centers  around  collection  of 
information  and  paperwork  burden. 
There  are  no  other  requirements  in  this 
final  rule  that  will  impact  HHAs.  As 
discussed  in  detail  and  illustrated  in  the 
tables  in  section  V.C.of  this  preamble, 
implementation  requirements  of 
§  484.55,  wrill  not  have  a  significant 
overall  effect  on  the  economy. 

Section  804(2)  of  Title  5,  United 
States  Code  (as  added  by  section  251  of 
Pub.  L.  104-121),  specifies  that  a  "major 
rule"  is  any  rule  that  OMB  finds  is 
likely  to  result  in — 

•  An  aimual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  emplojTnent,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  export 
markets. 

Our  estimation  of  the  impact  of  this 
final  rule  does  not  meet  the  above 
definition  of  a  major  rule  in  Title  5, 
United  States  Code,  section  804(2). 
Therefore  it  will  not  be  forwarded  to 
Congress  for  a  60-day  review  period. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  final  rule 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

V.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  agencies  are  required  to  provide 
a  60-day  notice  in  the  Federal  Register 
and  solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 


•  Whether  the  information  collection 
is  necessary  and  useful  to  carry  out  the 
proper  functions  of  the  agency; 

•  The  accuracy  of  the  agency's 
estimate  of  the  information  collection 
burden; 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  are 
submitting  to  OMB  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
under  OMB's  regulations  at  5  CFR  Part 
1320.  This  is  to  ensure  the  timely 
availability  and  reporting  of  data  as 
necessary  for  the  development  of  a 
reliable  case  mix  adjuster  that  is 
required  by  section  4603(a)  of  BBA  '97 
for  the  establishment  of  a  prospective 
payment  system  for  home  health 
services  in  compliance  with  sections 
4602  and  4603  of  BBA  '97.  We  cannot 
reasonably  comply  with  normal 
clearance  procedures  because  public 
harm  is  likely  to  result  if  the  agency 
does  not  enforce  the  inclusion  of  OASIS 
elements  into  an  HHA's  comprehensive 
assessment  requirement  early  enough  to 
permit  training  and  to  enable  HCFA  to 
collect  reliable  OASIS  data  for  the 
period  beginning  on  January  1,  1999. 
This  timeframe  is  necessary  because  a 
key  aspect  of  creating  a  prospective 
payment  rate  system  based  on  agency 
cost  experience  is  the  need  to 
"standardize"  the  rates.  The  overall 
objective  of  standardization  is  to  ensure 
that  when  the  standardized  payment 
rate  for  an  episode  of  care  is  adjusted  by 
the  case-mix  and  the  wage  index,  the 
results  are  consistent  with  the  costs  in 
the  data  base  used  to  construct  the 
prospective  payment  amounts.  That  is, 
when  the  average  standardized  payment 
rates  are  multiplied  by  the  appropriate 
wage  and  case  mix  adjustment  factors, 
and  summed  for  all  relevant  episodes, 
the  sum  is  equal  to  the  total  costs  in  the 
original  data  base.  We  know  of  no 
reliable  way  to  accomplish  this  result 
except  by  using  data  from  existing 
agencies.  Because  the  payment  system 
must  be  implemented,  we  will  need  to 
begin  receiving  the  OASIS  data  to  be 
used  for  standardizing  the  payment 
amounts  as  soon  as  possible. 

The  immediate  publication  of  rules 
requiring  the  collection  and  reporting  of 
OASIS  data  and  OMfcJ  approval  of  these 
requirements  pursuant  to  the  Paperwork 
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Reduction  Act  (if  1995  are  essential 
because  these  d  ita  are  required  for  the 
development  of  the  home  health 
prospective  payment  system,  required 
by  the  BBA,  in  October  of  2000.  As 
stated  earlier  in  this  preamble,  the 
process  of  rate  t  evelopment  must  take 
place  in  the  early  spring  of  1999  for 
incorporation  ir  a  proposed  rule.  The 
home  health  pr(  spective  payment 
system  proposed  rule  must  be  published 
by  the  fall  of  19'  19  to  allow  for  necessary 
comments  and  revisions  prior  to  the 
publication  of  a  final  rule  in  the  summer 
of  2000.  Given  t  le  lag  time  between  the 
publication  of  tl  e  OASIS  rules  and  the 
receipt  of  viable  national  data  by  HCFA. 
we  are  already  a|t  the  point  where  only 
two  months  of  njational  data  will  be 
potentially  available  for  use  in  the 
proposed  rule  aj  id  less  than  a  year  of 
data  for  the  fina  rule.  Further  delays 
would  reduce  the  amount  of  national 
data  available  for  prospective  payment 
rate  developmer  t  and  thus  seriously 
undermine  the  project  plan  aimed  at 
implementation  of  the  prospective 
payment  system  on  October  1 ,  2000. 
This  notice  explicitly  seeks  OMB 
reapproval,  with  revisions,  of  HCFA-R- 
39  (OMB  #  0938--O365).  "Home  Health 
Medicare  Conditions  of  Participation 
Information  Collection  Requirements  as 
Outlined  in  Regulation  42  CFR  484", 
with  a  current  expiration  date  of  11/30/ 
2000.  It  should  be  noted  that  this 
revision  include;  the  OASIS  protocol 

in  HSQ-238-P,  "Use 
'art  of  the  Conditions 
jr  Home  Health 
11035).  We  are  not 
jproval  of  OASIS  but 
if  the  existing 
ticipation. 
The  version  of  OASIS  approved  by 
the  Secretary  and  for  which  we  are 

proval  is  available  on 
)n  the  Internet  for 
ad  at  http:// 
^edicare/hsqb/ oasis/ 
i  an  alternative  to 
trhich  is  the  most 
Df  obtaining  the  current 
^SIS,  agencies  may 
contact  their  Staie  agency  or  HCFA 
regional  office  home  health 
representatives  tp  request  a  paper  copy 
of  the  data  set  fo»  review.  Any  future 
changes  to  OASU  >  will  be  submitted  to 
OMB  to  review  pursuant  to  the 
Paperwork  Reduction  Act  of  1995,  will 
be  available  on  tlie  HCFA  website,  and, 
when  approved  I  y  OMB,  available  in 
hard  copy  fi^m  t  le  National  Technical 
Information  Serv  ce  (NTIS)  at  (703)  487- 
4650. 

We  are  requesting  OMB  review  and 
approval  of  these  collection 
requirements  wit  lin  16  working  days 


that  was  propose 
of  the  OASIS  as  1 
of  Participation 
Agencies"  (62 
only  asking  for  a^ 
also  reapproval 
conditions  of  pa^ 


seeking  OMB  ap| 
HCFA's  website  ( 
HHAs  to  downlt 
www.hcfa.gov/r 
oasishmp.htm. 
Internet  access, 
efficient  method  | 
version  of  the  OJ 


from  the  date  of  publication  of  this 
regulation,  with  a  180-day  approval 
period.  Written  comments  and 
recommendations  will  be  accepted  fi-om 
the  public  if  received  by  the  addressees 
referenced  in  section  V.A.  of  this 
preamble,  within  15  working  days  from 
the  date  of  publication  of  this 
regulation. 

During  this  180-day  period,  we  will 
publish  a  separate  Federal  Register 
notice  announcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  comment  period  on  these 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

A.  Responses  to  Public  Comments  on 
Collection  of  Information  Requirements 

Comment:  Commenters  suggested  that 
the  proposed  requirement  at 
§  484.55(d)(2)  to  update  comprehensive 
assessment  forms  on  patients  each  time 
the  plan  of  care  is  revised,  would  be 
unnecessary,  burdensome,  and  costly. 

Response:  HCFA  specified  in  the 
proposed  regulation  at  §  484.55(d)(2) 
that  the  comprehensive  assessment 
must  be  updated  whenever  the  plan  of 
care  is  revised  for  physician  review. 
However,  after  further  consideration,  we 
agree  with  the  commenter  that  the 
requirement  to  update  comprehensive 
assessment  forms  each  time  the  plan  of 
care  is  revised,  at  proposed 
§  484.55(d)(2),  is  unnecessary  and 
accordingly,  we  have  not  included  the 
requirement  in  this  final  rule. 

Comment:  Some  commenters 
suggested  that  OASIS  data  collection 
requirements  are  excessive,  both  in 
terms  of  the  number  of  items  and  the 
frequency  that  the  assessment  must  be 
performed.  Commenters  stated  that  this 
could  result  in  increased  visits, 
particularly  for  rural  public  health 
agencies. 

Response:  Findings  from  the  Medicare 
OASIS  demonstration  indicate  that, 
after  completion  of  the  learning  curve, 
this  data  collection  requirement  does 
not  impose  ongoing  burden  on  HHAs. 
Currently,  it  is  common  practice  for 
agencies  to  conduct  ongoing 
assessments  of  patients.  While  the 
ft-equency  of  ongoing  patient  assessment 
is  based  on  the  needs  of  the  individual 
patient,  completion  of  the  OASIS  items, 
which  may  be  only  part  of  the 
assessment,  must  be  done  at 
standardized  time  points  for  comparable 
data  and  for  the  development  of  case 
mix  adjusters  for  use  in  the  creation  of 
prospective  payment  rates.  We  also 
disagree  that  the  data  collection 
requirements  vrill  increase  visits.  We 
have  specified  timeframes  for 
assessment  that  are  intended  to  provide 


the  HHA  flexibility,  and  to  diminish 
burden. 

Comment:  Several  commenters  stated 
concerns  regarding  increased  paperwork 
burden  and  the  associated  cost  of 
producing  new  forms  to  include  the 
OASIS  items. 

Response:  We  acknowledge  that 
developing  and  reproducing  new  forms 
that  incorporate  the  OASIS  into  an 
HHA's  own  comprehensive  assessment 
may  create  start-up  costs  for  the  HHA. 
Medicare  OASIS  demonstration  data 
indicates  that  an  agency  may  incur  costs 
of  approximately  $280  to  revise  the  start 
of  care,  assessment  updates,  and 
discharge  forms.  (See  table  2  below.) 
Therefore,  in  our  start-up  cost  estimates, 
we  have  now  included  a  one  time 
printing  cost  of  $280  for  the  first  year. 

Comment:  One  commenter  suggested 
that  we  have  underestimated  the  time 
for  the  learning  curve  as  it  relates  to  the 
OASIS.  The  commenter  stated  that  the 
HHA  staff  will  not  be  proficient  in  using 
the  OASIS  data  after  only  5  uses  as 
estimated  in  the  proposed  rule. 

Response:  We  recognize  that  learning 
curves  may  vary  ft-om  HHA  to  HHA,  and 
person  to  person,  and  that  some 
agencies  may  take  longer  than  our 
estimates  to  become  familiar  with  the 
OASIS.  Therefore,  we  have  adjusted  our 
estimate  of  the  number  of  uses  required 
for  the  staff  to  become  proficient  with 
OASIS  to  eight  uses.  Findings  from  the 
Medicare  OASIS  demonstration  indicate 
that  use  of  the  OASIS  initially  adds 
approximately  15  minutes  per  person 
more  than  the  time  taken  for  an  HHA's 
existing  assessment  protocol.  Then, 
rather  than  project  a  time  savings  after 
the  first  8  uses,  as  some  research  seems 
to  suggest,  we  have  estimated  neither  a 
gain  nor  loss  to  the  completion  time. 

Comment:  Several  commenters 
suggested  that  2.5  minutes  is  an 
underestimation  of  the  additional  time 
necessary,  above  the  HHA's  routine 
patient  assessment,  for  completion  of 
the  OASIS.  Other  commenters 
recommended  that  HCFA's  estimate  of 
an  additional  2.5  minutes  to  complete 
OASIS  items  should  be  increased  to  3 
minutes. 

Response:  We  believe  that  our  original 
estimate  of  2.5  additional  minutes 
required  to  complete  a  comprehensive 
assessment  that  includes  the  OASIS  is 
inaccurate.  We  have  heard  from 
agencies  that  participated  in  the  OASIS 
demonstration  about  a  time  savings  of  1 
minute  per  assessment.  The  ease  with 
which  OASIS  items  can  be  assimilated 
into  a  comprehensive  assessment 
process  is  apparent  because  all  of  the 
OASIS  items  are  typically  included  in 
any  effective,  relevant  comprehensive 
assessment  of  a  patient. 
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Our  analysis  of  data  indicates  that 
after  the  initial  learning  curve,  ongoing 
OASIS  data  collection  poses  no 
additional  burden  above  the  routine 
patient  assessment.  In  fact,  agencies  that 
participated  in  the  Medicare  OASIS 
demonstration  required  one  minute  less 
overall  for  completion  of  the  patient 
assessment  that  included  the  OASIS 
than  HHAs  that  did  not  use  OASIS- 
incorporated  assessments.  However,  as 
stated  above,  for  the  purpose  of 
estimating  burden  on  the  provider 
community,  we  have  not  factored  in  the 
time  savings  mentioned  above. 

Comment:  Several  commenters 
requested  that  HCFA  guarantee  the 
availability  of  OASIS  software  prior  to 
implementation  of  the  requirements  for 
the  use  of  OASIS  as  part  of  the  Medicare 
conditions  of  participation  for  home 
health  agencies. 

Response:  The  required  OASIS  form 
is  available  on  .our  website  at  the 
following  address:  http://www.hcfa.gov/ 
medicare/hsqb/oasis/oasishmp.htm. 
HHAs  may  access  the  HCFA  website 
and  download  the  required  OASIS  for 
each  data  collection  time  point.  For 
example,  data  sets  are  available  for  start 
of  care,  resumption  of  care  following  an 
inpatient  facility  stay,  follow-up, 
discbarge  (not  to  an  inpatient  facility), 
transfer  to  inpatient  facility  (with  or 
without  agency  discharge),  and  death  at 
home.  In  addition,  HCFA  will  provide 
software  on  its  website  that  can  be 
dowTiloaded  and  used  to  collect  and 
report  OASIS  data.  This  software,  the 
Home  Assessment  Validation  Entry 
(HAVEN),  will  include  the  data 
specifications,  data  dictionaries,  OASIS, 
a  user's  manual  for  the  OASIS,  the 
HAVEN  manual,  and  the  HHA 
submission  manual.  Other  educational 
materials  for  the  HHA  will  also  be 
posted  on  the  HCFA  website.  This 
medium  was  chosen,  and  will  be 
supported  by  HCFA  to  provide  for  direct 
access  by  HHAs,  State  agencies, 
software  vendors,  professional 
organizations,  and  other  consumers.  We 
encourage  vendors  and  agencies  to 
regularly  review  the  website  for 
information  related  to  the 
computerization  of  OASIS  and  other 
HCFA-related  home  health  issues.  We 
will  continue  to  promote  processes  for 
assuring  accuracy  in  the  software  that 
we  anticipate  will  evolve  over  time. 

Comment:  Many  commenters  agreed 
that  the  OASIS  items  are  similar  to 
those  that  most  agencies  assess  for  their 
patients  and  should  impose  a  minimal 
burden  once  they  have  been 
successfully  incorporated  into  an  HHA's 
assessment  process.  However, 
commenters  stated  that  HCFA 
underestimated  the  time  necessary  to 


integrate  OASIS  into  existing 
assessment  forms. 

Response:  We  agree  that  OASIS  items 
are  similar  to  those  that  most  agencies 
use  for  their  patients  and  that  the  OASIS 
should  impose  only  a  minimal  burden 
once  successfully  incorporated  into  the 
assessment  process.  We  stated  in  the 
proposed  regulation  that  for  each  HHA 
a  clerical  employee  would  take  16  hours 
to  integrate  the  form.  Ongoing  research 
indicates  that  revising  assessment  forms 
to  incorporate  the  OASIS  items  will 
require  12  hours  of  clinician  expertise 
and  involvement,  and  4  hours  of  clerical 
assistance  (for  a  total  of  16  hours). 
Therefore,  we  have  revised  the  estimates 
accordingly.  Further  discussion  on  the 
reassessment  of  the  start-up 
requirements,  along  with  corresponding 
revisions  to  the  summary  tables,  are 
below  in  section  V.C.  of  this  preamble. 

Various  firms  have  developed  an 
integrated  clinical  record  (that  is,  OASIS 
items  integrated  with  other  items 
necessary  for  good  clinical  assessments) 
available  for  purchase.  Based  on  an 
observation  of  the  Medicare  OASIS 
demonstration,  approximately  one  half 
to  two-thirds  of  agencies  will  purchase 
forms  (to  use  "as  is"  or  with  minor 
modifications).  Since  an  agency  will 
have  the  option  of  purchasing  integrated 
forms,  or  developing  its  own  forms,  we 
believe  that  the  burden  for  the  average 
agency  to  integrate  the  OASIS  into  its 
existing  assessment  forms  will  be  less 
than  the  16  hours  we  have  estimated  for 
inclusion  of  OASIS  elements  into 
assessment  forms. 

Comment:  Many  commenters 
expressed  concern  that  HCFA 
substantially  underestimated  the  time 
and  cost  required  to  train  agency  staff 
on  implementing  OASIS.  Commenters 
also  stated  that  the  proposed  rule 
referred  to  training  only  full  time  staff, 
did  not  consider  the  training  of  part- 
time  or  contracted  staff,  nor  did  it 
consider  the  cost  of  staff  turnover. 

Response:  After  careful  consideration, 
we  have  re-estimated  the  time  and  cost 
involved  in  training  agency  staff  on  the 
implementation  of  OASIS.  Based  on 
additional  information  we  received  from 
the  Medicare  OASIS  demonstration,  we 
have  determined  that  training  for  OASIS 
data  collection  is  necessary  for  two 
categories  of  HHA  employee,  an  agency 
coordinator  and  the  clinical  staff.  We 
estimate  that  the  agency  coordinator, 
specified  as  the  individual  who 
conducts  training  or  clinical  supervision 
for  clinical  staff,  will  need  to  read  the 
OASIS  manual  (4  hours)  and  attend  an 
8-hour  training  session  (for  a  total  of  12 
hours  to  train  the  coordinator).  We  also 
estimate  that  each  clinical  staff  member 
in  the  agency  will  require  an  average  of 


3  hours  of  training,  to  include  practice 
and  retraining,  if  indicated. 
Additionally,  we  expect  that  training  on 
data  collection  in  general,  data 
collection  for  follow-up  assessments, 
and  data  auditing  will  be  included 
within  the  3  hours  of  staff  training.  In 
light  of  the  Medicare  demonstration,  we 
have  also  re-estimated  the  total  number 
of  training  hours  stated  in  the  March  10, 
1997  proposed  rule  for  the  clinical  staff 
to  3  hours  (3  hours  per  clinical  staff 
member).  The  estimated  average 
training  costs  for  each  HHA  have  been 
increased  to  $1659  (that  is,  $144  more 
than  the  estimate  of  $1515  in  the 
proposed  rule).  Training  for  part-time 
and  contracted  staff  was  considered; 
however,  we  calculate  amounts  for  staff 
as  full-time  equivalents  which 
encompasses  HHAs'  flexible  staffing 
practices.  Training  costs  associated  with 
staff  turnover  should  be  considered  part 
of  an  agency's  normal  operating  costs. 

Comment:  Several  commenters  stated 
that  in  the  proposed  rule,  HCFA  did  not 
accurately  address  the  burden  as  it 
applies  to  the  cost  of  developing  the 
necessary  educational  programs,  or  the 
costs  associated  with  preparing  training 
materials. 

Response:  As  part  of  the  ongoing 
operating  costs,  an  agency  that  wants  to 
develop  training  and  educational 
programs  is  free  to  do  so.  However,  we 
have  not  developed  cost  estimates  for 
additional  training  because  individual 
agency  training  policies  and  needs  vary 
to  such  a  great  degree. 

Comment:  Several  commenters  stated 
that  the  proposed  rule  provided  no 
transition  time  for  incorporation  of 
OASIS  into  an  agency's  comprehensive 
patient  assessment,  or  to  develop  related 
policies  and  procedures. 

Response:  Although  HCFA  did  not 
specify  an  exact  transition  period,  as 
discussed  above  in  this  preamble, 
requirements  for  a  comprehensive 
assessment  as  a  COP  for  HHAs  and  for 
the  incorporation  of  OASIS  into  an 
HHA's  patient  assessment  were 
published  in  the  March  10,  1997 
Federal  Register  in  separate  proposed 
rules.  This  final  rule  will  become 
effective  30  days  after  the  date  of 
publication  in  the  Federal  Register. 

Comment:  A  few  commenters 
indicated  that  the  timeframes  for 
implementation  will  be  cost  prohibitive. 
Commenters  also  stated,  that  HCFA's 
estimated  national  HHA  cost  of  $50 
million  dollars,  although  reimbursable, 
suggests  a  waste  of  taxpayer  money  and 
would  unnecessarily  raise  the  cost  of 
health  care. 

Response:  Fifty  million  dollars  is  a 
misstatement  of  what  wo  estimated  in 
the  March  10, 1997  proposed  rule.  Our 
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final  estimates  o  start-up  costs  indicate 
that  HHA  costs  vrill  decrease  with  the 
implementation  of  OASIS.  As  stated 
above,  in  the  Au;  ;ust  11, 1998  notice,  we 
included  an  OAi  IS  offset  adjustment 
factor  to  the  per  risit  limitation  to 
address  the  costs .  In  that  notice,  we 
solicited  specific  comments,  including 
data,  that  would  impact  future  decision 
making  on  this  issue.  We  believe  the 
benefits  of  using  the  OASIS  far 
outweigh  the  bui  den  since  the  OASIS 
will  promote  standardization  of 
information  on  p  atients.  We  believe  that 
an  HHA  can  inte  ;rate  a  core  standard 
assessment  data  !  ,et  (OASIS)  into  its 
own  more  compr  shensive  assessment 
system,  then  use  that  data  set  as  the 
foundation  for  va  lid  and  reliable 
information  for  patient  assessment,  care 
planning,  and  seivice  delivery.  Also,  we 
are  using  the  OA  5IS  data  set  to  comply 
with  section  189  (d)(1)  of  the  Act. 
which  gives  the  5  ecretary  the  authority 
to  designate  an  as  sessment  instrument 
for  use  by  HHAs.  As  discussed  above, 
OASIS  data  will  i  upport  the  BBA  '97 
requirement  that  mandates  the 
implementation  <  f  a  prospective 
payment  system  or  HHAs.  Therefore, 
we  need  OASIS  c  ata  to  develop  case 
mix  adjusters  for  standardizing  HHA 
prospective  payn  ent  amounts.  To  this 
end,  we  believe  t  le  prospective 
payment  system  i  vill  save  taxpayer 
dollars. 

Comment:  Com  menters  suggested  that 
use  of  the  HCFA-  485  form  in 
conjunction  with  the  OASIS  is 
duphcative.  The)  questioned  whether 
information  from  the  HCFA-485  will  be 
sent  to  HCFA  for  use  in  the  OASIS  data 
base,  whether  the  HCFA-485  form  will 
be  changed  to  a  si  andardized  format  to 
make  the  informa  tion  more  useful  to 
HHAs,  or  whethe^  the  HCFA-485  form 
will  be  discontinued. 

Response:  The  ^CFA-485  form  and 
the  OASIS  are  designed  to  serve  two 
different  purpose!.  The  HCFA-485  is 
the  plan  of  care  form  developed  for 
payment  purpose^.  It  contains  a 
certification  statement  that  must  be 
signed  by  the  patient's  physician,  and 
the  HHA  must  co:  itinue  to  maintain  the 
HCFA-485  in  the  patient's  medical 
records.  The  OAS  IS  does  not  provide  for 
the  physician  cerl  ification  needed  to 
authorize  paymer  ts  to  HHAs  for 
covered  services. 


B.  Condition  of  P^cipat 
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use  of  the  current  version  of  the  OASIS 
as  part  of  the  HHA's  patient  assessment. 
The  OASIS  includes  only  information 
necessary  to  measure  outcomes  of  care 
for  quality  indicators.  Accordingly,  our 
intent  is  not  to  develop  a  complete 
patient  assessment,  but  rather  to 
identify  standardized  data  elements  that 
fit  within  the  HHA's  overall 
comprehensive  assessment 
responsibilities.  Therefore,  we  require 
that  HHAs  use  the  current  version  of  the 
OASIS  as  specified  in  §  484.55(e).  We 
believe  this  requirement  is  necessary  to 
build  a  valid,  reliable,  comparable  data 
set  of  outcomes.  As  discussed  in  the 
proposed  rule,  and  elsewhere  in  this 
preamble,  the  items  on  the  OASIS  have 
undergone  rigorous  validity  and 
reliability  testing  so  that  trained 
individuals  can  have  confidence  in 
incorporating  the  data  items  as  part  of 
their  comprehensive  assessment  of 
patients.  As  long  as  the  HHA  staff 
conduct  assessments  accurately  and  use 
the  measurement  criteria  specified  for 
each  item,  in  any  HHA,  the  validity  and 
reliability  extend  to  the  comparability  of 
the  data  acquired  using  the  same  items 
to  collect  information  from  other 
patients.  Altering  the  items  or  using  a 
different  data  set,  destroys  the  essential 
validity  smd  comparability  of  the  data 
collected.  HHAs  may  distribute  the 
OASIS  items  within  the  agency's  own 
comprehensive  assessment  system  as 
long  as  the  items  remain  within  the 
groupings  as  they  appear  in  the  current 
version,  and  as  specified  by  the 
Secretary. 

We  intend  for  the  OASIS  to  become 
one  of  the  most  important  tools  of  the 
HHA's  quality  assessment  and 
performance  improvement  efforts.  By 
integrating  a  core  standard  assessment 
data  set  into  the  HHA's  own  more 
comprehensive  assessment  system, 
HHAs  can  use  the  data  set  as  the 
foundation  for  valid  and  reliable 
information  for  patient  assessment,  care 
planning,  and  service  delivery.  Also, 
HHAs  can  use  the  data  set  to  build  a 
strong  and  effective  quality  assessment 
and  performance  improvement  program. 
We  believe,  except  as  discussed  below, 
that  these  requirements  pose  little  or  no 
burden  for  well  managed  HHAs  since  a 
comprehensive  assessment  would  in  all 
likelihood  be  performed  in  the  absence 
of  regulations.  However,  we 
acknowledge  that  the  timeframes 
required  by  §  484.55  serve  as  a  strong 
performance  expectation  for  HHAs. 

In  summary,  the  information 
collection  requirements  in  this  final  rule 
ensure  that  HHAs  increase  the  precision 
of  patient  assessments  and  continue  to 
demonstrate  whether  they  meet  the 
conditions  of  peirticipation  in  the 


Medicare  and/ or  Medicaid  programs. 
The  frequency  of  the  revised 
information  collection  in  the  Medicare 
home  health  conditions  of  participation 
remain  on  an  "as  needed"  basis.  The 
affected  public  continues  to  be 
businesses  or  other  for-profit  and  not- 
for-profit  institutions.  Due  to  changes  in 
the  number  of  certified  home  health 
agencies,  as  of  March  1998,  the  number 
of  respondents  has  increased  to  10,492. 

Except  for  the  specific  information 
collection  for  the  OASIS  for  which  we 
are  requesting  emergency  approval  from 
OMB  (as  discussed  in  detail  below)  we 
do  not  anticipate  an  increase  in  burden 
as  a  result  of  incorporating  §  484.55 
Condition  of  participation: 
Comprehensive  assessment  of  patients 
into  the  HHA  conditions  of 
participation.  In  section  V.A.  of  this 
preamble,  we  address  public  comments 
on  the  collection  of  information 
requirements  of  the  comprehensive 
assessment  of  patients  COP  combined 
with  comments  on  the  use  of  the  OASIS. 
However,  we  are  interested  in  obtaining 
comments  on  the  changes  from  the 
proposed  rule  regarding  the  currently 
approved  home  health  conditions  of 
participation  information  collection 
requirements,  as  referenced  in  this 
regulation,  and  on  modifications  of  the 
burden  discussed  in  detail  in  this 
section  and  summarized  in  tables 
below. 

C  OASIS — Discussion  and  Summary 

As  discussed  in  section  III.  of  this 
preamble,  final  regulations  at  §484.55 
will  require  HHAs  to  use  the  OASIS  as 
part  of  a  comprehensive  assessment  of 
the  patient.  In  the  proposed  rule,  we 
stated  that  the  burden  from  requiring 
HHAs  to  collect  OASIS  data  could  be 
divided  into  the  two  categories  of 
activities:  those  activities  required  for 
startup,  and  those  required  for  ongoing 
data  collection.  The  first  burden 
category  of  activities  that  are  required 
for  startup  include  incorporating  the 
OASIS  data  into  an  HHA's  clinical 
records,  initial  adaptation  to  use  of  the 
OASIS,  and  training  agency  staff.  After 
the  initial  startup  activities,  we  stated 
that  the  second  burden  category  arose 
from  the  ongoing  collection  of  the 
OASIS  data.  Based  on  data  obtained 
from  the  Medicare  demonstration,  we 
have  reconsidered  our  original 
estimates,  in  addition  to  making 
technical  mathematical  corrections. 
While  the  overall  actual  burden  has  not 
increased  from  the  proposed  rule,  our 
reassessment  indicates  that  since  OASIS 
implementation  will  occur  in  fiscal 
years  1999  and  2000,  the  burden 
estimate  for  subsequent  years  is  zero. 
After  the  initial  startup  costs,  HHAs  will 
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have  become  familiar  with  OASIS,  and 
its  use  will  then  be  a  common  business 
practice  for  HHAs. 

1.  Startup  Activities:  Time  and  Cost 

We  expect  HHAs  to  incorporate  the 
OASIS  data  into  their  cUnical  records  to 
minimize  the  documentation  burden  by 
not  having  to  complete  different  forms 
with  similar  questions,  and  to  increase 
the  precision  of  patient  assessments. 
Once  the  data  items  are  incorporated 
into  the  clinical  records,  information 
can  easily  be  collected  at  start  of  care 
and  at  each  follow-up  time  point  (that 
is,  every  two  calendar  months;  within 
48  hours  after  the  return  home  from  a 
hospital  admission;  and  at  discharge). 

•  Inclusion  of  OASIS  Elements  Into 
Assessment  Forms 

The  following  estimates  are  based  on 
the  experience  of  HHAs  that 
participated  in  the  development  of  the 
home  health  quality  indicators. 

We  define  an  average-size  HHA  as 
having  18  clinicians  and  other  service 
practitioners  and  486  admissions  per 
year.  We  estimate  that  the  time  required 
by  an  average-sized  HHA  to  integrate 
OASIS  into  the  HHA's  assessment  forms 
is  approximately  16  hours.  This  16 
hours  includes  8  hours  required  to 
revise  the  initial  assessment  forms,  4 
hours  to  revise  the  clinical  record  forms 
for  follow-up  visits,  and  post  hospital 
admissions.  Many  items  in  the 


discharge  follow-up  are  identical  to  the 
follow-up  assessment  and  the 
assessment  vdthin  48  hours  after 
hospital  admission,  but  there  are  several 
data  elements  associated  with  discharge 
that  will  result  in  an  additional  4  hours 
for  revisions  of  discharge  forms.  Thus, 
the  total  burden  for  clinical  record 
forms  revision  is  estimated  to  be  16 
hours  per  agency  for  integration  of 
OASIS  items  for  all  4  data  collection 
time  points.  This  estimate  includes  time 
associated  with  pilot  testing  the  revised 
forms  and  subsequent  revisions  as 
necessary. 

In  the  proposed  rule,  we  based  our 
estimates  on  the  assumption  that  only 
clerical  staff  would  integrate  the  OASIS 
data  elements  into  an  HHA's  assessment 
forms.  However,  research  from  the 
Medicare  OASIS  demonstration 
indicates  that  revising  forms  will 
require  both  clinical  involvement  and 
clerical  assistance.  Therefore,  we  now 
estimate  that  the  cost  for  an  average-size 
HHA  to  revise  the  clinical  records  will 
be  $339,  based  on  12  hours  at  an  hourly 
rate  of  $24.05  for  clinician  time,  and  4 
hours  at  an  hourly  rate  of  $12.50  for 
clerical  time  ({12  hrs.  x  $24.05/hr.)  and 
(4  hrs.  X  $12.50/hr.)).  The  total  national 
hours  for  revisions  of  patient  assessment 
forms  are  now  estimated  to  be  167,872 
hours  based  on  10,492  Medicare 
certified  HHAs  as  of  March  1998  (16 
hrs.  X  10.492  HHAs).  with  an  associated 
national  cost  of  $3.6  million  ((12  hrs.  x 


$24.05/hr.  x  10,492  HHAs)  and  (4  hrs. 
X  $12.50/hr.  X  10.492  HHAs)). 

•  Printing  Forms 

The  time  required  to  revise  clinical 
records  to  include  OASIS  items  will 
vary  for  each  agency,  depending  on  the 
nature  of  their  current  documentation. 
For  example,  HHAs  that  have  developed 
their  own  forms  using  word  processing 
software  may  find  it  easier  to  merge  or 
replace  items  than  those  agencies 
without  that  capability.  We  stated  in  the 
preamble  to  the  proposed  rule  that  most 
HHAs  are  accustomed  to  revising 
patient  assessments  periodically,  as  new 
assessment  protocols  become  available 
or  as  new  requirements  are 
implemented  by  accrediting  bodies  or 
regulators.  Thus,  we  did  not  estimate 
costs  for  printing  at  that  time.  However, 
based  on  the  Medicare  OASIS 
demonstration,  research  data  has  shown 
that  the  need  to  revise  the  start  of  care, 
assessment  updates,  and  discharge 
forms  may  create  startup  costs.  The 
inclusion  of  OASIS  items  may  add  up 
to  three  pages  to  some  of  the  HHA  start 
of  care  forms,  and  may  also  cause  HHAs 
to  revise  assessment  update  and 
discharge  forms.  HHAs  participating  in 
the  demonstration  estimated  an  average 
of  $280  in  printing  costs.  Therefore,  we 
have  included  an  additional  one  time 
estimated  cost  of  $280  for  the  first  year 
to  print  the  following  forms: 


New  patient/start  of  care: 

500  forms  X  3  additional  pages  x  .03/page  .,. $45.oo 

Follow-up: 

250  forms  X  9  total  pages  x  .03/page  °'^" 

Discharge: 

500  fomis  X  10  total  pages  x  .03/page i7  =n 

Stapling  Charges  '"^ 

Total  • 280.00 

HHAs  currently  print  their  start  of  •  Staff  Training  Part  of  the  training  described  above 

care  assessment  forms  which,  prior  to  ,     ^  ^     ,  .•      .  ^  o  .=  would  include  an  emphasis  on  data 

the  implementation  of  this  nde.  have  ^  *«  proposed  rule,  we  estimated  3.5  accuracy  to  ensure  the  production  of 

not  been  required  to  include  OASIS  ^°^^  ^s  the  necessary  training  time  per  meaningful  outcome  reports.  Other 

items.  The  average  HHA  conducts  its  nurse  (or  other  climcal  staff  within  each  procedures  to  be  used  by  the  agency  to 

comprehensive  assessment  using  forms  HHA)  for  the  new  OASIS  record  monitor  data  accuracy  (including 

that  may  vary  in  length  from  HHA  to  keeping.  We  have  revised  this  estimate  interdisciplinary  comparisons  and 

HHA  Based  on  the  Medicare  OASIS  ^o  ^  hours  based  on  research  conducted  record  reviews)  require  training  as  they 

demonstration,  we  are  aware  that  in  through  the  Medicare  OASIS  are  implemented.  Several  approaches  to 

order  to  comply  with  HCFA  policy,  an  demonstration.  The  3  hours  have  been  data  auditing  could  be  explained  in  30 

agency  may  need  to  print  the  start  of  allocated  for  training  on  data  collection  minute  training  sessions.  The  projected 

care  forms  when  OASIS  items  have  been  for  the  initial  assessment,  data  3  hours  of  training  time  for  staff  is 

integrated;  the  revised  forms  may  collection  for  assessment  at  follow-up,  expected  to  cost  an  average  HHA  with 

increase  the  length  of  an  HHA's  data  collection  at  discharge,  and  data  18  clinicians  approximately  $1 ,299  (3 

assessment  form  by  3  pages.  Therefore,  auditing.  In  the  proposed  rule,  we  hrs.  x  $24.05/hr.  x  18  cUnicians).  The 

we  have  estimated  the  cost  to  print  an  provided  a  breakout  of  the  training  projected  12  hours  of  training  for  the 

additional  3  pages.  Once  OASIS  items  hours.  However,  since  training  needs  OASIS  coordinator  is  expected  to  cost 

are  included  in  an  HHA's  clinical  record  may  differ  from  agency  to  agency,  we  $360  per  HHA  (12  hrs.  x  $30.00/hr.  x  1 

forms,  we  beheve  the  HHA  will  have  have  not  specified  within  this  final  rule,  coordinator).  These  estimates  are  based 

only  minor  subsequent  revisions  for  any  a  breakout  of  how  the  3  hours  of  on  an  average  hourly  .ate  of  $24.05  for 

hiture  OASIS  releases.  training  should  be  used.  the  clinical  staff  and  oi  $30.00  for  the 
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10. 
taffi 


OASIS  Coordin  itor 
training  burden 
692.472  hours 
hrs.  X  1  coordin  ator) 
certified  HHAs, 
million  ({3  hrs. 
clinicians)  and 
coordinator)  x 
Once  HHA  s 
OASIS  items,  OASIS 
does  not  impose 
current  patient 
are  collected  us 
staff  observatior; 
interviews.  Initially 
collection  may 
until  the  HHA 
familiar  with 
of  the  items, 
using  clinical 
OASIS  items  on 
indicate  that  the 
initially  adds 
to  the  start  of 
as  discussed  alx  ve 
OASIS  approxin  la 
additional  time 
comprehensive 
incorporates  the 
existing  patient 
eliminated.  Thut 
curve  (of  8  uses 
OASIS)  for  an 
to  be  36  hours  (t 
clinicians),  at  a 
HHA,  based  on 
of  $24.05  perclihical 
clinicians  (36 


The  total  national 
is  estimated  to  be 
hrs.  X  18  staff)  and  (12 
X  10.492)  across  all 
at  a  cost  of  $17.4 
<  $24.05/hr.  x  18 
12hrs.  x$30.00/hr.  xl 
.492  HHAs). 
are  familiar  with  the 
data  collection 
a  burden  above  the 
assessments.  OASIS  data 
ng  a  combination  of 
and  patient/care  giver 
the  OASIS  data 
lake  additional  time 
clinicians  become 
precision  and  format 
from  providers 
with  integrated 
the  "learning  curve" 
use  of  the  OASIS 
approximately  15  minutes 
assessment.  However. 
.  after  using  the 
tely  8  times,  the 
•equired  to  complete  a 
i  issessment  that 
OASIS  into  an  HHA's 
issessment  is 
.  the  total  learning 
in  til  familiar  with 

HHA  is  estimated 
usesx  .25  hr.  x  18 
( :ost  of  about  $866  per 
average  hourly  rate 

staff  for  18 
x  $24.05/hr.). 


thi! 

JEst  mates  : 
re  cords 


care 


average 


in 


hrs 


2.  Data  Collectio  n 


Most  items  in(  luded 
require  information 
HHAs  currently 
assessments.  Ho^vever 
employs  a  more 
instance,  most  HHAs 
ability  to  bathe 
assessment,  but 


in  the  OASIS 
that  the  majority  of 
gather  during  patient 

the  OASIS 
jrecise  scale.  For 

assess  a  patient's 
the  course  of  an 
ise  only  three  levels 
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(independent,  needs  moderate 
assistance,  or  dependent).  The  OASIS 
item  for  bathing  requires  that  the 
clinician  assesses  each  patient's  bathing 
ability  on  a  more  precise  six-level  scale. 

In  order  to  measure  outcomes.  OASIS 
data  are  collected  at  uniformly  defined 
time  points  (start  of  care,  every  two 
calendar  months,  and  within  48  hours 
after  return  to  home  from  a  hospital 
admission  for  any  reason  except 
diagnostic  testing).  Some  data  items  are 
unique  to  only  one  point  in  time  (for 
example,  selected  items  are  collected 
only  at  patient  discharge),  while  other 
data  are  collected  at  every  time  point. 
By  collecting  data  using  uniform  data 
items  and  time  points,  specific 
information  on  individual  patients  is 
comparable  and  can  be  aggregated  to 
produce  agency-level  outcome  reports 
that  permit  comparisons  between 
different  groups  of  patients. 

Since  the  proposed  rule  was 
published  in  the  Federal  Register  on 
March  10.  1997.  we  have  collected  data 
from  the  Medicare  OASIS 
demonstration  that  prompts  us  to  revise 
our  previous  estimate  of  ongoing  costs 
for  initial  care,  follow-ups,  post  hospital 
admissions,  and  discharges.  The  data 
indicates  that  after  the  initial  learning 
curve,  OASIS  data  collection  on  an 
ongoing  basis  poses  no  additional 
burden  above  an  HHA's  routine  patient 
assessment.  Instead,  agencies  that 
participated  in  the  University  of 
Colorado's  OASIS  Time  Survey  and  that 
completed  comprehensive  assessments 
incorporating  the  OASIS  required  one 
minute  less  overall  for  completion  of  the 
assessment  than  did  the  agencies  that 
completed  comprehensive  assessments 
that  did  not  include  OASIS.  Therefore, 
we  have  determined  that  providers 
using  clinical  records  with  integrated 
OASIS  items  will  not  need  additional 
time  on  an  ongoing  basis  for  initial  care 


or  discharges.  We  have  revised  our 
estimates  accordingly. 

Based  on  the  above  findings,  for  the 
purposes  of  this  analysis,  it  will  not  take 
any  additional  time  to  complete  OASIS 
for  the  follow-up  and  post  hospital 
admission  items.  In  fact,  we  believe  that 
the  burden  associated  with  completing 
these  assessments  will  diminish  with 
the  incorporation  of  OASIS,  after  the 
learning  curve. 

Finally,  as  we  stated  earlier  in  this 
preamble,  the  OASIS  will  be  updated 
and  improved  periodically  after 
implementation.  We  anticipate  these 
changes  to  be  refinements  of  existing 
items  and  the  addition  and  deletion  of 
items  depending  on  their  value.  We 
believe  the  implementation  of  later 
iterations  of  the  OASIS  will  result  in  a 
very  small  one-time  cost  to  HHAs. 

3.  Summary  of  Cost  and  Burden 
Estimates 

The  estimated  total  national  start-up 
costs  across  all  certified  HHAs  is 
$32,986,848.  (See  table  1  below).  In  this 
final  rule,  changes  ft'om  the  proposed 
rule  burden  estimates  are  based  on 
updated  data  that  show  an  increase  in 
the  number  of  certified  HHAs,  the 
addition  of  clinician  involvement  in  the 
integration  of  OASIS  into  existing 
assessment  forms,  the  addition  of 
printing  costs  that  research  identified, 
and  the  inclusion  of  OASIS  coordinator 
training. 

The  following  3  tables  provide  a 
summary  of  the  statistics  for  start-up 
and  ongoing  costs,  burden  to  the  average 
HHA,  and  combined  cost  for  all  HHAs 
for  the  collection  of  OASIS  data.  The 
tables  are  as  follows:  (1)  National  Costs 
to  HHAs  for  Implementation  of  the 
OASIS;  (2)  Breakdown  of  Agency  Start- 
up Costs;  and  (3)  Hourly  Breakdown 
and  Computation  of  the  Average  OASIS 
Start-Up  Costs  per  HHA. 


1 .  National  Costs  for  Implementation  of  the  OASIS 


Year  FY 


1999  and  2000' 

2001  

2002 

2003 


Numtjer  of 
agencies  in- 
curring start- 
up costs 


10,492 
0 
0 
0 


Start-up  costs 
@  $3144  per 

HHA 
(in  millions) 


$32.99 
0 
0 
0 


Medicare 

costs 
(in  millions) 


2  39.89 
0 
0 
0 


These  costs  are 
'  Implementation 


Costs  to  other 

sources 

(in  millions) 


2S23.10 
0 
0 
0 


!  )ased  on  ttie  following  assumptions: 
1  will  be  in  fiscal  years  1999  and  2000. 

Jn^l^l^"!^)  n^^M^/!®  ^,P?L°'''?f!®'y  ^S^  °L^^^^1°'  ^^^"  reasonable  Medicare  share  of  start-up  costs,  based  on  the  estimate  that  ap- 
?wctLm  wL^,^f  Vk        .^  T""  '^"-f^'wT  '^.addK)n  adjustment  to  per-vlsit  cost  limits,  published  on  August  11.  1998  in  an  Interim  Payment 

fZf^niT^^^^r^lTio'^  m^^  ?y  '1^'^W^^'^°°^"k?*P.I^  ^"'*°"  <°^  59S9  "^"''°"'  ^'"  be  reimbursed  by  Medicare.  The  remain- 
^J^ fr! ^^-^JTl^lif^^-  2  .^'"'O").*"'' most  likely  be  absorbed  by  a  combination  of  the  Medicaid  program,  private  insurers,  and  bene- 
ficiaries, to  whom  ve  expect  the  balance  of  HHAs  to  pass  along  these  start-up  costs.  Because  approximately  23%  of  HHA  patients  are  Medicaid 
beneficiaries,  we  ei  pect  HHAs  to  try  to  have  the  Medicaid  programs  absorb  up  to  23%  of  this  rermining  S23  1 0  million  Meoicaia 
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2.  Breakdown  of  Agency  Start-Up  Costs 


Task 


Start-Up  (One-Time  Only)  Costs 

Integration  of  OASIS  into  existing  assessment  forms: 

Clinician  Input— 12  hrs.  x  $24.05/hr 

Clerical  Input— 4  hrs.  x  $12.50/hr 

Subtotal 

Staff  Training: 
Coordinator — 

12  hrs.  X  $30.00/hr.  x  1  coordinator 

Clinicians — 

3  hrs.  X  $24.05/hr.  x  18  clinicians 

Subtotal 

Learning  Curve: 

8  X  .25  hr.  x  $24.05/hr.  x  18  clinicians 

Printing  Costs 

Total  Start-Up  Costs > 


Agency  costs 
(in  dollars) 


S289 
50 


339 

360 
1299 


1659 


280 


National  costs 
(agency  costs 
X  10.492 
HHAs  in 
millions  of  dol- 
lars) 


S3.03 
.52 


3.55 

3.78 
13.63 


17.41 

9.09 
2.94 


3144 


32.99 


3.  HOURLY  Breakdown  and  Computation  of  the  Average  OASIS  Start-Up  Costs  per  HHA 

[Does  not  include  costs  for  printing] 


Task 

Hours 

Computation  of  average  costs 

Average  cost 

(rounded  to 

nearest  dollar) 

Integration  of  OASIS  into  existing  assessment  forms 
(revisions): 

8.0 
4.0 

4.0 

12  hrs.  X  $24.05/hr.  (Avg.  Clinician  rate)  

$289 

Clinical  forms  (57-62  day  and  48  hours  post-hos- 
pital admission). 
Discharoe  forms 

4  hrs  x$12  50/hr  (Ava  Clerical  rate)  

SO 

Sub-Total  „ 

12  hrs  x  S30/hr  x1  Coordinator  

SutvTotal             

16.0 
12.0 

54.0 

339 

Staff  Training: 

Coordinator  Training  for  data  collection  at  initial 
assessment,  assessment  at  follow-up,  at  dis- 
charge, and  data  auditing. 

Clinical  Staff  Training  for  data  collection  at  initial 
assessment,  assessment  at  follow-up,  collec- 
tion at  discharge,  and  data  auditing. 

360 

3  hrs  X  S24  05/hr  x  18  Clinicians 

1299 

Sub-Total  

^ub-Total 

66.0 

1659 

Learning  Cun/e: 

Initial  and  next  7  Uses  of  ttie  OASIS  Data  Collec- 

2  hrs.  x  $24.05/hr.  x  18  Clinicians. 

tion  (.25  hr./use). 
(8  X  .25  hr.  X  18  Clinicians). 

Sub-Total                                                       .  . 

36.0 

866 

Total 

Ppr  HHA  Total 

118.0 

2864 

Total  Costs 

Total  National  Hours 

1,238,056 

30,049.088 

Note:  HCFA  has  requested  OMB  approval  of  the  Outcome  and  Assessment  Information  Set  to  support  the  use  of  collectingpatient  information 
as  part  of  the  conditions  of  participation  for  HHAs.  The  average  start-up  costs  per  HHA  for  the  first  years  of  implementation  (FYs  1999  and  2000) 
is  estimated  to  require  118.0  burden  hours.  Subsequent  years  will  require  approximately  79  burden  hours  per  year.  The  average  burden  over  a 
3-year  period  is  estimated  to  be  79  hours  per  year  ((1 18.0  +  1 18.0  +  0)  +3)  for  a  national  average  of  828,862  burden  hours  per  year  (79  hours  x 
10,492  HHAs).  While  the  overall  actual  burden  has  not  increased  from  the  proposed  rule,  the  totals  have  been  revised  in  the  tables  based  on 
data  from  the  Medicare  OASIS  demonstration,  our  reassessment  on  ongoing  burden,  and  technical  corrections  to  the  tables  published  in  the  pro- 
posed rule.  We  estimate  OASIS  implementation  will  occur  in  fiscal  years  1999  and  2000  at  118.0  hours  each.  The  third  year  burden  estimate  is 
zero  by  which  time  the  OASIS  will  have  become  a  common  business  practice  for  HHAs.  Therefore,  we  are  requesting  a  three-year  OMB  ap- 
proval for  an  average  of  79  burden  hours  per  year. 


To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 


referenced  above,  E-mail  your  request, 
including  your  address,  phone  number, 
and  HCFA  form  number(s)  and/or  OMB 


numbers  referenced  above,  to 
papenvork@hcfa.gov,  or  ':all  the  Reports 
Clearance  Office  on  (410)  786-1326. 
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Interested  p^ 
comments  rega 
other  aspect  of 
information  rei 
noted  above,  cc 
information  cc 
recordkeeping 


Tsons  are  invited  to  send 
ding  the  burden  or  any 
these  collections  of 
uirements.  However,  as 
imments  on  these 
lection  and 
^     quirements  must  be 
mailed  and/or  laxed  to  the  designees 
referenced  below,  within  15  working' 
days  from  the  (|ate  of  this  publication  in 
the  Federal  Register  to: 

Health  Care  Financing  Administration, 
Office  of  Infc^rmation  Services, 
Security  and  Standards  Group. 
Division  of  Y  CFA  Enterprise 
Standards,  R  )om  N2-14-26,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850.  Attention:  John  Burke 
HCFA-3007-  F,  Fax  number:  410- 
786-0262.  ard 

Office  of  Information  and  Regulatory 
Affairs,  Offic  s  of  Management  and 
Budget,  Roon  10235.  New  Executive 
Office  Buildiig,  Washington.  D.C. 
20503,  Atten  ion:  Allison  Herron 
Eydt.  HCFA  1  )esk  Officer,  Fax 
number:  202  -395-6974  or  202-395- 


5167 


in  42  CFR  Part  484 


List  of  Subjects 

Health  facilit  es 
Medicare,  Repcrt 
requirements 

42  CFR  chap^r  IV  is  amended  as 
follows: 


,  Health  professions, 
ing  and  recordkeeping 


PART  484— CC  NDITIONS  OF 
PARTICIPATION:  HOME  HEALTH 
AGENCIES 


1.  The  authoilty 
continues  to  rej  d 


Authority:  Sees . 
Social  Security  Act 
1395(hh)). 


citation  for  part  484 
as  follows: 

1102andl871  of  the 
(42  U.S.C.  1302  and 


Subpart  B— Administration 

2.  Section  484.18  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  484.18    Condition  of  participation: 
Acceptance  of  patients,  plan  of  care,  and 
medical  supervision. 


(c)  Standard: 
physician  order  s 
are  administered 
ordered  by  the 
are  put  in 
with  the  date 

difi^d 


nurse  or  qua 
in  §  484.4  of  thi  I 
for  furnishing 
ordered  services 
accepted  by  per  ionne 
so  by  applicable 
and  regulations 
internal  policies 


Conformance  with 
Drugs  and  treatments 
by  agency  staff  only  as 
I  ihysician.  Verbal  orders 
writii  ig  and  signed  and  dated 
of  receipt  by  the  registered 
therapist  (as  defined 
chapter)  responsible 
supervising  the 
Verbal  orders  are  only 
(1  authorized  to  do 
State  and  Federal  laws 
as  well  as  by  the  HHA's 


Subpart  C — Furnishing  of  Services 

3.  Section  484.55  is  added  to  subpart 
C  to  read  as  follows: 

§  484.55    Condition  of  participation: 
Comprehensive  assessment  of  patients. 

Each  patient  must  receive,  and  an 
HHA  must  provide,  a  patient-specific, 
comprehensive  assessment  that 
accurately  reflects  the  patient's  current 
health  status  and  includes  information 
that  may  be  used  to  demonstrate  the 
patient's  progress  toward  achievement 
of  desired  outcomes.  The 
comprehensive  assessment  must 
identify  the  patient's  continuing  need 
for  home  care  and  meet  the  patient's 
medical,  nursing,  rehabilitative,  social, 
and  discharge  planning  needs.  For 
Medicare  beneficiaries,  the  HHA  must 
verify  the  patient's  eligibility  for  the 
Medicare  home  health  benefit  including 
homebound  status,  both  at  the  time  of 
the  initial  assessment  visit  and  at  the 
time  of  the  comprehensive  assessment. 
The  comprehensive  assessment  must 
also  incorporate  the  use  of  the  current 
version  of  the  Outcome  and  A.ssessment 
Information  Set  (OASIS)  items,  using 
the  language  and  groupings  of  the 
OASIS  items,  as  specified  by  the 
Secretary. 

(a)  Standard:  Initial  assessment  visit. 
(1)  A  registered  nurse  must  conduct  an 
initial  assessment  visit  to  determine  the 
immediate  care  and  support  needs  of 
the  patient;  and,  for  Medicare  patients, 
to  determine  eligibility  for  the  Medicare 
home  health  benefit,  including 
homebound  status.  The  initial 
assessment  visit  must  be  held  either 
within  48  hours  of  referral,  or  within  48 
hours  of  the  patient's  return  home,  or  on 
the  physician-ordered  start  of  care  date. 

(2)  When  rehabilitation  therapy 
service  (speech  language  pathology, 
physical  therapy,  or  occupational 
therapy)  is  the  only  service  ordered  by 
the  physician,  and  if  the  need  for  that 
service  establishes  program  eligibility, 
the  initial  assessment  visit  may  be  made 
by  the  appropriate  rehabilitation  skilled 
professional. 

(b)  Standard:  Completion  of  the 
comprehensive  assessment.  (1)  The 
comprehensive  assessment  must  be 
completed  in  a  timely  manner, 
consistent  with  the  patient's  immediate 
needs,  but  no  later  than  5  calendar  days 
after  the  start  of  care. 

(2)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  a  registered  nurse 
must  complete  the  comprehensive 
assessment  and  for  Medicare  patients, 
determine  eligibility  for  the  Medicare 
home  health  benefit,  including 
homebound  status. 


(3)  When  physical  therapy,  speech- 
language  pathology,  or  occupational 
therapy  is  the  only  service  ordered  by 
the  physician,  a  physical  therapist, 
speech-language  pathologist  or 
occupational  therapist  may  complete 
the  comprehensive  assessment,  and  for 
Medicare  patients,  determine  eligibility 
for  the  Medicare  home  health  benefit, 
including  homebound  status.  The 
occupational  therapist  may  complete 
the  comprehensive  assessment  if  the 
need  for  occupational  therapy 
establishes  program  eligibility. 

(c)  Standard:  Drug  regimen  review. 
The  comprehensive  assessment  must 
include  a  review  of  all  medications  the 
patient  is  currently  using  in  order  to 
identify  any  potential  adverse  effects 
and  drug  reactions,  including  ineffective 
drug  therapy,  significant  side  effects, 
significant  drug  interactions,  duplicate 
drug  therapy,  and  noncompliance  with 
drug  therapy. 

(d)  Standard:  Update  of  the 
comprehensive  assessment.  The 
comprehensive  assessment  must  be 
updated  and  revised  (including  the 
administration  of  the  OASIS)  as 
frequently  as  the  patient's  condition 
warrants  due  to  a  major  decline  or 
improvement  in  the  patient's  health 
status,  but  not  less  fi:«quently  than — 

(1)  Every  second  calendar  month 
beginning  with  the  start  of  care  date; 

(2)  Within  48  hours  of  the  patient's 
return  to  the  home  from  a  hospital 
admission  of  24  hours  or  more  for  any 
reason  other  than  diagnostic  tests; 

(3)  At  discharge. 

(e)  Standard:  Incorporation  of  OASIS 
data  items.  The  OASIS  data  items 
determined  by  the  Secretary  must  be 
incorporated  into  the  HHA's  own 
assessment  and  must  include:  clinical 
record  items,  demographics  and  patient 
history,  living  arrangements,  supportive 
assistance,  sensory  status, 
integumentary  status,  respiratory  status, 
elimination  status,  neuro/emotionaL' 
behavioral  status,  activities  of  daily 
living,  medications,  equipment 
management,  emergent  care,  and  data 
items  collected  at  inpatient  facility 
admission  or  discharge  only. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare— Hospital 
Insurance:  and  Program  No.  93.778,  Medical 
Assistance  Program) 

Dated:  November  3, 1998. 
Nancy-Ann  Min  DeParle, 
Administrator.  Health  Care  Financing 
Administration. 

Dated:  December  15, 1998. 
Donna  E.  Shalala, 
Secretary. 

(PR  Doc.  99-1449  Filed  1-22-99;  8:45  am) 
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DEPARTMEN11  OF  DEFENSE 

GENERAL  SEI^VICES 
ADMINISTRATION 

NATIONAL  AEf^ONAUTICS  AND 
SPACE  ADMNSTRAT10N 

48  CFR  Part  52 
[FAR  Case  98-(x|3] 
RIN  900O-AI23 

Federal  Acquisition  Regulation;  Cost 
Accounting  Standards  Post-Award 
Notification 


AGENCIES: 
General  Services 
and  National 
Administration 
ACTION:  Proposdd 


Depa  rtment  of  Defense  (DoD), 
Administration  (GSA), 
Aferonautics  and  Space 
(NASA). 
rule. 


tie 


( Civilian  Agency 

"  and  the  Defense 
ions  Council  are 
the  Federal 
ion  (FAR)  to  reduce 
information  that  a 

to  provide  to  its 
administration  office 
nesting  the  CAO  to 
for  Cost 
(CAS)  matters, 
should  be  submitted 

26, 1999  to  be 
formulation  of  a  final 


summary:  The 
Acquisition  Council 
Acquisition  Rej  ulat 
proposing  to  an  end 
Acquisition  Rej  ulat 
the  subcontract!  )r 
contractor  is  rec  uired 
cognizant  contr  ict 
(CAO)  when  re< 
perform  admini  stration 
Accounting  Stai  idards 
DATES:  Commer  ts 
on  or  before  Mai^ch 
considered  in 
rule. 

ADDRESSES:  Inte  rested  parties  should 
submit  written  <  omments  to:  General 
Services  Administration  FAR  Secretariat 
(MVR)  Attn:  Lavirie  Duarte  1800  F 
Street,  NW,  Room  4035  Washington,  DC 
20405. 

E-mail  comments  submitted  over 
Internet  should  ye  addressed  to: 
farcase.98-O03€  gsa.gov. 

Please  cite  F/^R  case  98-003  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat  Room  4035,  GS 
Building,  Washington.  [)C  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  public,  tion  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Nelson,  P-ocurement  Analyst,  at 
(202)  501-1900.  Please  cite  FAR  case 
98-003. 

SUPPLEMENTARY  INFORMATION: 

A.  Background  j 

Under  48  CFR  9903.202-8(a),  the 
contractor  or  hif  her-tier  subcontractor  is 
responsible  for  i  dministering  the  CAS 
requirements  co  itained  in  its 
subcontracts.  F/  R  30.601(b)  requires  the 
contractor  or  sul  icontractor  to  transfer 
this  responsibili  :y  to  the  cognizant 
administrative  c  jntracting  officer 


(AGO).  The  clause  at  FAR  52.230-6. 
Administration  of  Cost  Accounting 
Standards,  contains  the  notification 
requirement  that  implements  FAR 
30.601(b). 

Without  this  delegation  of  CAS 
responsibility  from  the  contractor  or 
subcontractor  to  the  cognizant  AGO,  the 
contractor  or  subcontractor  would  be 
required  to  expend  significant  resources 
to  oversee  the  CAS  system  for  each  of 
its  subcontractors  that  are  subject  to 
CAS.  Accordingly,  it  is  essential  that 
FAR  30.601(b)  be  retained.  Since 
paragraph  (e)(2)  of  FAR  clause  52.230- 
6  is  the  only  mechanism  for  notifying 
the  cognizant  AGO  of  the  CAS 
administration  delegation,  it  is  essential 
that  this  post-award  notification 
requirement  also  be  retained.  Although 
paragraph  (e)(2)  of  FAR  clause  52.230- 
6  should  not  be  deleted  in  its  entirety, 
this  paragraph  has  been  streamlined  to 
include  only  the  information  essential 
to  the  CAS  administration  delegation. 
The  coverage  currently  contained  in 
paragraph  (e)(2)(iv)  is  proposed  for 
deletion  because  any  changes  in  the 
subcontractor's  cost  accounting 
practices  will  be  reported  directly  by  the 
subcontractor  to  the  subcontractor's 
cognizant  contract  administration  office 
under  the  applicable  subcontractor  CAS 
solicitation  clause  and/or  CAS 
subcontract  clause(s)  requirements. 

If  respondents  are  aware  of  any 
alternatives  for  post-award  notification 
that  would  comply  with  FAR  30.601(b) 
but  be  less  burdensome  to  contractors 
and  subcontractors,  they  may  include 
their  alternatives  with  public  comments 
on  the  proposed  rule. 

This  regulatory  action  was  not  subject 
to  Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993,  and  is  not  a 
major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq.. 
because  contracts  and  subcontracts  with 
small  businesses  are  exempt  from  all 
CAS  requirements  in  accordance  with 
48  CFR  9903.201-l(b)(3).  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and 
should  cite  5  U.S.C.  601,  et  seq.  (FAR 
case  98-003),  in  correspondence. 


C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  3501,  et  seq.)  is  deemed  to  apply 
because  the  proposed  rule  revises 
existing  information  collection 
requirements,  resulting  in  a  decrease  in 
the  estimated  burden.  Accordingly,  a 
request  for  amendment  of  information 
collection  requirements  under  approved 
Office  of  Management  and  Budget 
(0MB)  Control  Number  9000-0129  will 
be  submitted  to  OMB  under  44  U.S.C. 
3501,  et  seq.,  at  the  final  rule  stage.  The 
proposed  rule  decreases  the  collection 
requirements  currently  approved  under 
OMB  Control  Number  9000-0129,  since 
the  rule  deletes  the  requirement  to 
submit  certain  information  at  FAR 
52.230-6(e)(2)(iv). 

Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .33  hours  per  response, 
including  the  time  for  reviewing 
instruction,  searching  existing  data    • 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Estimated  number 
of  respondents:  271;  Responses  per 
respondent:  2;  Average  burden  per 
response:  0.33;  Total  burden  hours:  179; 
Frequency  of  report:  On  occasion. 

D.  Request  for  Comments  Regarding 
Paperwork  Burden 

Members  of  the  public  are  invited  to 
comment  on  the  recordkeeping  and 
information  collection  requirements  and 
estimates  set  forth  above.  Please  send 
comments  to:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention:  Mr. 
Peter  N.  Weiss,  FAR  Desk  Officer,  New 
Executive  Office  Building,  Room  10102, 
725  17th  Street.  NW..  Washington.  DC 
20503. 

Also  send  a  copy  of  any  comments  to 
the  FAR  Secretariat  at  the  address 
shovirn  under  ADDRESSES.  Please  cite  the 
corresponding  OMB  Clearance  Number 
in  all  correspondence  related  to  the 
estimate. 

List  of  Subjects  in  48  CFR  Part  52 

Government  procurement. 

Dated:  January  19. 1999. 
Edward  C.  Loeb, 
Director.  Federal  Acquisition  Policy  Division. 

Therefore,  it  is  proposed  that  48  CFR 
Part  52  be  amended  as  set  forth  below: 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

1.  The  authority  citation  for  48  CFR 
Part  52  continues  to  read  as  follows: 
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Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  52.230-6  is  amended  by 
revising  the  date  of  the  clause  and 
paragraph  (e)  of  the  clause  to  read  as 
follows: 

52.230-6    Administration  of  Cost 
Accounting  Standards. 


Administration  of  Cost  Accounting 
Standards  (Date) 

***** 

(e)  For  all  subcontracts  subject  to  the 
clauses  at  FAR  52.230-2.  52.230-3,  or 
52.230-5— 

(1)  So  state  in  the  body  of  the  subcontract, 
in  the  letter  of  award,  or  in  both  (self-deleting 
clauses  shall  not  be  used); 

(2)  Include  the  substance  of  this  clause  in 
all  negotiated  subcontracts;  and 

(3)  Within  30  days  after  award  of  the 
subcontract,  submit  the  following 


information  to  the  Contractor's  cognizant 
contract  administration  office  for  transmittal 
to  the  contract  administration  office 
cognizant  of  the  subcontractor's  facility: 

(i)  Subcontractor's  name  and  subcontract 
number. 

(ii)  Dollar  amount  and  date  of  award. 

(iii)  Name  of  Contractor  making  the  award. 
***** 

IFR  Doc.  99-1513  Filed  1-22-99;  8:45  ami 
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NUCLEAR  REdULATORY 
COMMISSION 

10  CPR  Parts  31  40,  50,  and  70 
[Docket  No.  PRM- -60-65] 

Nuclear  Informs  ition  and  Resource 
Service;  Receipt  of  Petition  for 
Rulemaking 

AGENCY:  Nuclea  ' 
Commission. 
ACTION:  Petition 
of  receipt. 


Regulatory 
for  rulemaking;  Notice 


SUMMARY:  The  N  uclear  Regulatory 
Commission  (NI;C)  has  received  and 
requests  public  ( :omment  on  a  petition 
for  rulemaking  f  led  by  the  Nuclear 
Information  and  Resource  Service.  The 
petition  has  beei  i  docketed  by  the 
Commission  anc  has  been  assigned 
Docket  No.  PR\i-50-65.  The  petitioner 
requests  that  thaNRC  amend  its 
regulations  to  re  juire  the  shutdown  of 
nuclear  facilities  that  are  not  compliant 
with  date-sensitive,  computer-related 
issues  regarding  the  Year  2000  (Y2K). 
The  petitioner  requests  that  the  NRC 
take  this  action  t  a  ensure  that  Y2K 
issues  will  not  c  luse  the  failure  of 
nuclear  safety  sy  stems  and  thereby  pose 
a  threat  to  public  health  and  safety. 
DATES:  Submit  ci  imments  by  February 
24,  1999.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  itxcept  as  to  comments 
received  on  or  b<  fore  this  date. 

ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Rulen  akings  and 
Adjudications  Staff. 

Dehver  comm<  nts  to  11555  Rockville 
Pike,  Rockville,  1  Maryland,  between  7:30 
am  and  4:15  pm  jn  Federal  workdays. 

For  a  copy  of  t  le  petition,  write: 
Chief,  Rules  and  Directives  Branch, 
Division  of  Adm  nistrative  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Comnission,  Washington, 
DC  20555-0001. 

You  may  also  ]  irovide  comments  via 
the  NRC's  intera(  tive  rulemaking 
website  through  he  NRC  home  page 
{http://www.nrc.  jov).  This  site  provides 
the  capability  to  ipload  comments  as 
files  (any  format),  if  your  web  browser 
supports  that  fun  ction.  For  information 
about  the  interac  ive  rulemaking 
website,  contact  As.  Carol  Gallagher, 
(301)  415-5905  (f-mail:  CAG@nrc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Meyer.  Office  of 
Administration, '  J.S.  Nuclear  Regulatory 


Commission,  Washington,  DC  20555. 
Telephone:  301-415-7162  orToll-Free: 
1-800-368-5642  or  E-mail: 
DLM1@NRC.GOV. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Nuclear  Regulatory  Commission 
received  three  related  petitions  for 
rulemaking,  each  dated  December  10, 
1998,  submitted  by  the  Nuclear 
Information  Resource  Service 
concerning  various  aspects  of  Y2K 
issues  and  nuclear  safety.  This  petition 
requests  that  the  NRC  amend  its 
regulations  to  require  that  nuclear 
facilities  be  shut  down  if  they  are  not 
compliant  with  Y2K  issues.  The  two 
related  petitions  would  require  nuclear 
power  plant  and  major  fuel  cycle 
facilities  to  develop  and  implement 
adequate  contingency  and  emergency 
plans  to  address  potential  system 
failures  (PRM-50-66)  and  to  provide 
reliable  back-up  sources  of  power  for 
nuclear  facilities  (PRM-50-67). 

Because  of  the  nature  of  these 
petitions  and  the  date-specific  issues 
they  address,  the  petitioner  requests  that 
the  petitions  be  filed  expeditiously  and 
that  public  comment  on  the  actions  be 
limited  to  30  days. 

The  Petitioner's  Suggested  Amendment 

The  petitioner  requests  that  the  NRC 
adopt  the  following  text  as  a  rule: 

Any  and  ail  facilities  licensed  by  the 
Nuclear  Regulatory  Commission  under  10 
CFR  Parts  30,  40,  50,  and  70  shall  be  closed 
by  12  pm  Eastern  Standard  Time,  December 
1, 1999,  unless  and  until  each  facility  has  (a) 
fully  and  comprehensively  examined  all 
computer  systems,  embedded  chips,  and 
other  electronic  equipment  that  may  be  date- 
sensitive  to  ensure  that  all  such  systems  that 
may  be  relevant  to  safety  are  y2K  compliant; 
(b)  repaired,  modified,  and/or  replaced  all 
such  systems  that  are  not  found  to  be  Y2K 
compliant;  (c)  made  available  to  the  public 
all  information  related  to  the  examination 
and  repair,  modification  and/or  replacement 
of  all  such  systems;  (d)  determined,  through 
full-scale  testing,  that  all  repairs, 
modifications,  and/or  replacements  of  all 
such  systems  are,  in  fact,  Y2K  compliant. 

Discussion 

The  petitioner  notes  that  in  Generic 
Letter  98-01,  the  NRC  has  recognized 
the  potential  date-related  problems  that 
may  affect  a  system  or  application  (the 
Y2K  problem).  These  potential  problems 
include  not  representing  the  year 
properly,  not  recognizing  leap  years, 
and  improper  date  calculations.  These 
problems  could  resuh  in  the  inability  of 
computer  systems  to  operate  or  to 
function  properly.  The  petitioner  states 


that  the  Y2K  problem  could  potentially 
interfere  with  the  proper  operation  of 
computer  systems,  microprocessor- 
based  hardware,  and  software  or 
databases  relied  on  at  nuclear  power 
plants.  The  petitioner  asserts  that  the 
Y2K  problem  could  result  in  a  plant  trip 
and  subsequent  complications  in 
tracking  post-shutdown  plant  status  and 
recovery  due  to  a  loss  of  emergency  data 
collection.  The  petitioner  is  also 
concerned  that  power  grids  providing 
offsite  power  to  nuclear  stations  could 
be  impacted  to  the  extent  that  localized 
and  widespread  grid  failures  could 
occur. 

The  petitioner  acknowledges  that  the 
NRC  has  recognized  the  potential  safety 
and  environmental  problems  that  could 
result  if  date-sensitive  electronic 
systems  fail  to  operate  or  provide  false 
information.  The  petitioner  also  notes 
that  NRC  has,  in  Generic  Letter  98-01, 
required  its  reactor  and  major  fuel  cycle 
facilities  to  report  on  their  programs  to 
ensure  compliance  with  Y2K  issues  by 
July  1,  1999. 

However,  the  petitioner  asserts  that 
the  NRC  has  not  made  explicit  how  it 
will  define  compliance  nor  what  it 
plans  to  do  for  facilities  that  cannot 
prove  compliance.  In  the  petitioner's 
suggested  regulatory  text,  the  petitioner 
defines  compliance  with  Y2K  issues  as 
evaluation  of  all  potential  problems  that 
may  be  safety-related,  repair  of  all  such 
problems,  and  full-scale  testing  of  all 
solutions.  The  petitioner  would  also 
require  full  public  disclosure  of  all 
evaluation,  repair,  and  testing  data  so 
that  it  may  be  examined  by  independent 
experts  and  the  public.  Finally,  the 
petitioner's  suggested  amendment 
would  make  it  clear  that  nuclear 
facilities  will  be  closed  until  they  can 
demonstrate  full  compliance  with  Y2K 
issues. 

The  petitioner  states  that  the  NRC  is 
obligated  to  act  decisively  to  protect 
public  health  and  safety  and  the 
environment.  The  petitioner  believes 
that  anything  short  of  its  suggested 
approach  is  insufficient  to  fulfill  this 
obligation  and  that  the  NRC  should 
adopt  this  suggested  regulation  as  soon 
as  possible. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  January,  1999. 

For  the  Nuclear  Regulatory  Conunission. 
Annette  Vietti-Cook, 
Secretary  of  the  Commission. 
[FR  Doc.  99-1592  Filed  1-22-99;  8:45  am] 
BILUNG  CODE  7590-01-P 
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NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartSO 
[Docket  No.  PRM-60-66] 

Nuclear  Information  and  Resource 
Service;  Receipt  of  Petition  for 
Rulemaking 

AQENCY:  Nuclear  Regulatory 

Ck)nunission. 

ACTION:  Petition  for  rulemaking;  Notice 

of  receipt. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  received  and 
requests  public  comment  on  a  petition 
for  rulemaking  filed  by  the  Nuclear 
Information  and  Resource  Service.  The 
petition  has  been  docketed  by  the 
Commission  and  has  been  assigned 
Docket  No.  PRM-50-€6.  The  petitioner 
requests  that  the  NRC  amend  its 
regulations  to  require  every  nuclear 
utility  to  conduct  a  full-scale  emergency 
planning  exercise  that  involves  coping 
with  a  date-sensitive,  computer-related 
failure  resulting  from  a  Year  2000  issue 
(Y2K).  The  petitioner  requests  that  the 
NRC  take  this  action  to  ensure  that 
nuclear  power  plant  licensees  have 
developed  and  can  implement  adequate 
contingency  and  emergency  plans  to 
address  major  system  failures  that  may 
be  caused  by  a  Y2K  problem. 
DATES:  Submit  conunents  by  February 
24, 1999.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Rulemakings  and 
Adjudications  Staff. 

Deliver  comments  to  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
am  and  4:15  pm  on  Federal  workdays. 

For  a  copy  of  the  petition,  write: 
Chief,  Rules  and  Directives  Branch, 
Division  of  Administrative  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  through  the  NRC  home  page 
(http://www.nrc.gov).  This  site  provides 
the  capability  to  upload  comments  as 
files  (any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  Carol  Gallagher, 
(301)  415-5905  (e-mail:  CAG@nrc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Meyer,  Office  of 


Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone:  301-415-7162  or  Toil-Free: 
1-800-368-5642  or  E-mail: 
DLM1@NRC.GOV. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Nuclear  Regulatory  Commission 
received  three  related  petitions  for 
rulemaking,  each  dated  December  10, 
1998,  submitted  by  the  Nuclear 
Information  Resource  Service 
concerning  various  aspects  of  Y2K 
issues  and  nuclear  safety.  This  petition 
requests  that  the  NRC  amend  its 
regulations  to  require  nuclear  power 
plant  and  major  fuel  cycle  facilities  to 
develop  and  implement  adequate 
contingency  and  emergency  plans  to 
address  potential  system  failures.  The 
two  related  petitions  would  require  that 
nuclear  facilities  be  shut  down  if  they 
are  not  compliant  with  Y2K  issues 
(PRM-50-65)  and  that  nuclear  facilities 
provide  reliable  back-up  sources  of 
power  for  nuclear  facilities  (PRM-50- 
67). 

Because  of  the  nature  of  these 
petitions  and  tlie  date-specific  issues 
they  address,  the  petitioner  requests  that 
the  petitions  be  filed  expeditiously  and 
that  public  comment  on  the  actions  be 
limited  to  30  days. 

The  Petitioner's  Suggested  Amendment 

The  petitioner  requests  that  the  NRC 
adopt  the  following  text  as  a  rule: 

All  licensees  subject  to  10  CFR  Part  50  and 
Appendix  E  will  conduct  a  full-scale 
emergency  planning  exercise  (as  normally 
required  under  10  CFR  50.47)  during  1999. 
This  exercise  shall  include  a  component  that 
includes  failure  of  one  or  more  computer  or 
other  digital  systems  (this  is  pwpularly 
known  as  the  "Y2K  bug")  on  January  1,  2000, 
or  other  relevant  date.  Licensees  that  do  not 
conduct,  or  that  fail,  this  exercise  shall  close 
their  facilities  licensed  under  this  part  by 
December  1, 1999,  until  such  time  as  the 
licensees  have  conducted  a  successful 
exercise. 

The  NRC  shall  publish  and  provide  to  each 
licensee,  within  30  days  of  the  date  of  this 
rule,  a  Regulatory  Guide  that  outlines 
potential  emergency  exercise  scenarios.  The 
NRC  shall  publish  and  provide  to  each 
licensee,  by  December  1, 1999,  a  Regulatory 
Guide  that  describes  the  various  scenarios 
that  have  been  undertaken  and  the  successful 
(and  unsuccessful)  responses  to  the  problem 
posed. 

Discussion 

The  petitioner  states  that  although  the 
probability  of  Y2K-related  events 
occurring  that  would  require  emergency 
response  and  the  implementation  of 
contingency  plans  is  unknown,  it  would 
fall  within  the  range  of  safety  matters  for 
which  NRC  requires  emergency 


planning  exercises.  Furthermore,  the 
petitioner  asserts  that  addressing  Y2K- 
related  problems  will  require  the  use  of 
potentially  unfamiliar  contingency 
plans,  relying  on  ingenuity  to 
circumvent  failure  of  essential 
communications  systems  or  the  failure 
of  off-site  emergency  responders  to 
perform  their  tasks  effectively,  and 
coping  with  issues  not  normally  tested 
during  emergency  exercises. 

The  petitioner  believes  that  it  is 
prudent  to  require  each  licensee  to 
conduct  an  exercise  and  that  each 
exercise  address  a  different  aspect  of  the 
Y2K  problem.  The  petitioner  suggests 
that  some  exercises  should  test 
problems  initiated  by  Y2K-related 
failures  and  that  others  should  test 
problems  exacerbated  by  Y2K-related 
failures.  The  petitioner  believes  that  this 
would  provide  some  familiarity  with  the 
possible  range  of  issues  that  could 
develop  and  create  an  overall  industry 
capability  to  address  potential  Y2K 
problems. 

Under  the  petitioner's  suggested 
regulation,  the  licensees  would  develop 
exercise  scenarios  that  would  be 
approved  by  the  NRC  in  an  expedited 
fashion  and  the  NRC  would  publish  and 
distribute  regulatory  guides  that  would 
outline  potential  emergency  response 
scenarios  and  describe  the  scenarios 
that  were  tested  and  the  successful 
responses  to  the  problem  posed. 

The  petitioner  believes  that  this 
action  would  provide  reasonable 
assurance  that  nuclear  power  plant 
licensees  have  developed  and  can 
implement  adequate  contingency  and 
emergency  plans  to  address  major 
system  failures  that  may  be  caused  by 
the  Y2K  problem. 

The  petitioner  also  believes  that  other 
major  fuel  cycle  facilities  should  be 
subject  to  a  similar  rule. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  January,  1999. 

For  the  Nuclear  Regulatory  Commission. 
Annette  Vietti-Cook, 
Secretary  of  the  Commission. 
IFR  Doc.  99-1593  Filed  1-22-99;  8:45  am] 
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action:  Petition 
of  receipt. 


'or  rulemalung;  Notice 


summary:  The  N  uclear  Regulatory 
Commission  (NF  C)  has  received  and 
requests  public  ( omment  on  a  petition 
for  rulemaking  fi  led  by  the  Nuclear 
Information  andlResource  Service.  The 
petition  has  beeii  docketed  by  the 
Commission  and  has  been  assigned 
Docket  No.  PRM  -50-67.  The  petitioner 
requests  that  the  NRC  amend  its 
regulations  to  re(|uire  that  nuclear 
facilities  ensure  the  availability  of 
electricity  to  power  atomic  reactor  and 
other  nuclear  facility  safety  systems  in 
the  event  of  a  dale-sensitive,  computer- 
related  incident  resulting  from  a  Year 
2000  issue  (YZKl  The  petitioner 
requests  that  the  jNRC  take  this  action  to 
ensure  that  reliallle  back-up  sources  of 
power  are  available  in  'he  event  of  a 
Y2K  incident. 

DATES:  Submit  c()mments  by  February 
24.  1999.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  Except  as  to  comments 
received  on  or  beifore  this  date. 
ADDRESSES:  Submit  comments  to: 
Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Attention:  Rulemjakings  and 
Adjudications  Stiff. 

Deliver  commants  to  11555  Rockville 
Pike,  Rockville,  I^aryland,  between  7:30 
am  and  4:15  pm  ^n  Federal  workdays. 

For  a  copy  of  t^  petition,  write: 
Chief,  Rules  and  Directives  Branch, 
Division  of  Administrative  Services. 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Comntission,  Washington, 
DC  20555-0001.  I 

You  may  also  drovide  comments  via 
the  NRC's  interaqtive  rulemaking 
website  through  the  NRC  home  page 
(http://www.nrc.gov).  This  site  provides 
the  capability  to  ipload  comments  as 
files  (any  format)j  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactfive  rulemaking 
website,  contact  l^s.  Carol  Gallagher, 
(301)  415-5905  (4-mail:  CAG@nrc.gov). 
FOR  FURTHER  INFOhMATION  CONTACT: 
David  L.  Meyer,  ( )ffice  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Wajihington.  DC  20555. 
Telephone:  301-<  15-7162  orToU-Free: 
1-800-368-5642  or  E-mail: 
DLM1@NRC.GOV . 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Nuclear  Regulatory  Commission 
received  three  rel  ited  petitions  for 
rulemaking,  each  dated  December  10, 
1998,  submitted  ^y  the  Nuclear 
Information  Resoiirce  Service 


concerning  various  aspects  of  Y2K 
issues  and  nuclear  safety.  This  petition 
requests  that  the  NRC  amend  its 
regulations  to  provide  reliable  back-up 
sources  of  power  for  nuclear  facilities. 
The  two  related  petitions  would  require 
that  nuclear  power  plant  and  major  fuel 
cycle  facilities  be  shutdown  if  they  are 
not  compliant  with  Y2K  issues  (PRM- 
50-65)  and  require  that  nuclear  facilities 
develop  and  implement  adequate 
contingency  and  emergency  plans  to 
address  potential  system  failures  (PRM- 
50-66). 

Because  of  the  nature  of  these 
petitions  and  the  date-specific  issues 
they  address,  the  petitioner  requests  that 
the  petitions  be  filed  expeditiously  and 
that  public  comment  on  the  actions  be 
limited  to  30  days. 

The  Petitioner's  Suggested  Amendment 

The  petitioner  requests  that  the  NRC 
adopt  the  following  text  as  a  rule: 

The  Nuclear  Regulatory  Commission 
recognizes  that  date-sensitive  computer 
programs,  embedded  chips,  and  other 
electronic  systems  that  perform  a  major  role 
in  distributing,  allocating,  and  ensuring 
electric  power  throughout  the  United  States 
may  be  prone  to  failure  beginning  on  January 
1,  2000.  Loss  of  all  alternating  current 
electricity  from  both  the  offsite  power  grid 
and  onsite  emergency  generators  (commonly 
known  as  "station  blackout,")  long  has  been 
identified  by  the  NRC  as  among  the  most 
prominent  contributors  to  risk  for  atomic 
reactors. 

(1)  For  these  reasons,  the  NRC  requires  of 
Part  50  and  70  licensees  as  of  December  1, 
1999:  (a)  that  all  emergency  diesel  generators 
that  provide  back-up  pKDwer  to  nuclear 
licensees  must  be  operational  and  remain 
operational;  (b)  that  licensees  that  cannot 
demonstrate  full  operational  capabilities  of 
all  emergency  diesel  generators  must  close 
until  such  time  that  full  operational 
capabilities  of  emergency  diesel  generators 
are  attained;  (c)  that  all  licensees  must  have 
a  60-day  supply  of  fuel  for  emergency  diesel 
generators. 

(2)  Further,  to  ensure  adequate  protection 
of  public  health  and  safety,  the  NRC  requires 
that  all  licensees  under  these  sections  must 
provide  alternate  means  of  back-up  power 
sufficient  to  ensure  safety.  These  may 
include,  but  are  not  limited  to:  solar  power 
panels,  wind  turbines,  hydroelectric  f)ower, 
biomass  power,  and  other  means  of 
generating  electricity.  These  additional  back- 
up systems  must  provide  electricity  directly 
to  the  licensee  rather  than  to  the  broader 
electrical  grid. 

(3)  Irradiated  fuel  pools  are  to  be 
immediately  classified  as  Class  1-E;  back-up 
power  systems  must  be  sufficient  to  provide 
cooling  for  such  pools. 

Licensees  which  cannot  demonstrate 
compliance  with  sections  (1)  and  (2)  must 
cease  operations  as  of  December  1, 1999, 
until  compliance  with  these  sections  is 
attained. 


Discussion 

The  petitioner  acknowledges  that  the 
NRC  has  recognized  the  potential  safety 
and  environmental  problems  that  could 
result  if  date-sensitive  electronic 
systems  fail  to  operate  or  provide  false 
information.  The  petitioner  also  notes 
that  NRC  has  required  its  reactor  and 
major  fuel  cycle  facilities  to  report  on 
their  programs  to  ensure  compliance 
with  Y2K  issues  by  July  1. 1999. 

The  petitioner  is  addressing  a  related 
problem  concerning  the  availability  of 
electricity  to  power  atomic  reactor  and 
other  safety  systems.  Electricity  is 
required  to  operate  atomic  reactor  safety 
and  cooling  systems.  This  electricity  is 
provided  by  offsite  sources,  referred  to 
by  the  petitioner  as  the  overall  electrical 
grid.  The  petitioner  states  that  the  NRC 
has  long  recognized  that  the  loss  of  all 
alternating  current  from  both  onsite  and 
offsite  systems,  known  generally  as 
"station  blackout",  is  the  most 
important  contributor  to  risk  at  most 
atomic  reactors.  The  petitioner  notes 
that  the  NRC  has  required  licensees  to 
have  back-up  sources  of  onsite 
emergency  power,  normally  multiple 
emergency  diesel  generators,  capable  of 
supplying  the  electricity  necessary  to 
operate  essential  safety  systems. 

The  petitioner  asserts  that  the 
emergency  diesel  generators  used  at 
atomic  reactors  have  proven  unreliable 
and  are  often  out  of  service.  The 
petitioner  asserts  that  the 
unprecedented  condition  posed  by  the 
Y2K  problem,  coupled  with  the 
demonstrated  and  ongoing  failures  of   . 
emergency  diesel  generators,  constitutes 
reasonable  doubt  that  emergency  fuel 
generators  can  be  relied  on.  Therefore, 
the  petitioner  believes  that  the  NRC 
should  require  all  emergency  diesel 
generators  be  operational,  have  a  60-day 
supply  of  fuel  as  of  December  1,  1999, 
and  that  licensed  facilities  that  cannot 
meet  these  requirements  be  closed. 

The  petitioner  discusses  the 
likelihood  and  potential  consequences 
of  a  failure  of  all  or  a  portion  of  the 
electric  power  grid  in  the  United  States. 
The  petitioner  recognizes  that  the 
failure  of  all  or  a  portion  of  the  electrical 
grid  due  to  Y2K  issues  is  well  beyond 
the  scope  of  NRC's  authority.  However, 
the  petitioner  states  that  the  extended 
failure  of  all  or  a  portion  of  the  electrical 
grid  would  place  severe  stress  on  the 
current  emergency  diesel  generator 
system  of  back-up  power  supply  and 
that  the  failure  of  emergency  diesel 
generators  at  one  or  more  reactor  sites 
could  result  in  extended  station 
blackouts  and  nuclear  catastrophes.  The 
petitioner  asserts  that  this  possibility  is 
well  within  the  range  of  probabilities  for 
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which  the  NRC  routinely  requires  action 
by  its  licensees.  The  petitioner  further 
asserts  that  reliance  on  unreliable 
emergency  diesel  generators  is 
insufficient  under  these  conditions. 

Therefore,  the  petitioner  believes  it  is 
essential  that  the  NRC  take  the  type  of 
regulatory  action  suggested  in  this 
petition  on  an  expedited  basis. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  January,  1999. 

For  the  Nuclear  Regulatory  Ck}nunission. 
Annette  Vietti-Cook, 
Secretary  of  the  Commission. 
[FR  Doc.  99-1594  Filed  1-22-99;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  6, 180,  570 
[Docket  No.  FR  4M2-F-02] 
RIN2501-AC28      I 

Nondiscrimination  in  Programs  and 
Activities  Receiving  Assistance  Under 
Title  I  of  the  Housing  and  Community 
Development  Act  of  1974 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACnow:  Final  rul^. 

SUMMARY:  This  njle  establishes 
procedures  to  fil0  a  complaint  for  a 
claim  of  discrimiliation  under  HUD's 
community  planning  and  development 
programs  funded  under  Title  I  of  the 
Housing  and  Con^munity  Development 
rocedure  is  modeled 
ons  implementing  the 
t  discrimination  on 
lity  and  the 
regulations  implementing  the 
prohibition  again  st  discrimination  on 
the  basis  of  race,  color,  or  national 
origin  in  Federal  jprograms.  The  rule 
also  provides  that  hearings  on 
complaints  be  cohducted  in  accordance 
with  HUD's  cons}lidated  hearing 
procedures  for  civil  rights  claims.  This 
rule  is  needed  to  inform  members  of  the 
public  how  to  fil(  i  complaints  and  how 
HUD  will  act  on  1  heir  complaints.  The 
rule  also  informs  the  public  of  HUD's 
procedures  for  co  nducting  compliance 
reviews. 

DATES:  Effective  date  February  24, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betsy  Ryan,  Offiae  of  Enforcement, 
Office  of  Fair  Hoasing  and  Equal 
Opportunity,  Room  5208,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington,  DC 
20410-5000,  telebhone  (202) 619-8041, 
ext.  6991.  (This  telephone  number  is  not 
toll-free.)  Hearing  or  speech-impaired 
persons  may  accdss  this  number  via 
TTY  by  calling  tiie  Federal  Information 
Relay  Service  at  i-800-877-8339. 
SUPPLEMENTARY  IVFORMATIOM 

I.  Background 

On  May  11, 19^8,  the  Department 
published  a  proppsed  rule  to  implement 
the  provisions  of  [section  109  of  Title  I 
of  the  Housing  and  Community 
Development  Aci  of  1974  (42  U.3.C. 
5301-5321)  (Titli  I),  at  63  FR  26022. 
The  conunent  period  ended  on  July  10, 
1998,  and  no  public  comments  were 
received.  This  final  rule  makes  only 
clarifying  changes  to  that  proposed  rule. 

Section  109  w^  modeled  on  the 
language  of  Title  VI  of  the  Civil  Rights 
Act  of  1964  (42  q.S.C.  2000d-l)  (Title 


VI).  Title  VI  prohibits  discrimination  on 
the  bases  of  race,  color,  and  national 
origin  in  any  program  or  activity  for 
which  federal  financial  assistance  is 
authorized  under  a  law  administered  by 
the  Department.  However,  unlike  Title 
VI,  which  excludes  employment 
practices  except  where  employment  is  a 
primary  purpose  of  the  program,  section 
109  includes  employment 
discrimination  within  its  coverage. 
Section  109  was  amended  to  direct  that 
the  existing  prohibitions  against 
discrimination  on  the  basis  of  age  and 
against  discrimination  on  the  basis  of 
disability  apply  to  Title  I  programs,  and 
it  was  amended  to  add  protection 
against  discrimination  on  the  basis  of 
religion.  (See  complete  history  in  the 
proposed  rule  preamble,  published  on 
May  11,  1998,  63  FR  26022.) 

n.  Changes  From  Proposed  Rule 

Only  minor,  clarifying  changes  are 
made  to  the  May  11, 1998  proposed  rule 
in  the  adoption  of  this  final  rule.  The 
changes  affect  §§6.2,  6.3,  and  6.11.  To 
provide  a  complete  version  of  the  rule, 
this  final  rule  republishes  the  language 
of  the  proposed  rule,  with  minor 
clarifications. 

The  applicability  section  of  the  rule, 
§6.2,  did  not  specifically  mention  the 
Secretary's  partial  waiver  of  Section  109 
with  respect  to  programs  for  native 
Americans.  A  new  paragraph  (c)  has 
been  added,  comparable  to  the 
paragraph  dealing  with  Hawaiian 
Homelands.  New  paragraph  (c)  states 
that  the  section  109  protections  against 
discrimination  on  the  basis  of  race  and 
national  origin  do  not  apply  to  grant 
recipients  under  the  Native  American 
Housing  Assistance  and  Self- 
Determination  Act,  and  it  references  the 
provision  of  the  Indian  Community 
Development  Block  Grant  rule  that 
already  makes  race  and  national  origin 
restrictions  inapplicable  to  Indian  tribal 
entities. 

The  definition  of  Federal  financial 
assistance  foimd  in  §  6.3  contained  a 
grammatical  inconsistency,  which  is 
corrected  in  this  rule. 

At  the  proposed  rule  stage,  §  6.11  was 
organized  into  two  paragraphs. 
Paragraph  (a)  applied  to  complaints; 
paragraph  (b)  applied  to  compliance 
reviews.  The  provisions  dealing  with 
response  after  issuance  of  a  letter  of 
findings,  informal  resolution  process, 
and  right  to  file  a  civil  action  were  all 
contained  within  paragraph  (a), 
although  these  procedures  actually  are 
applied  to  compliance  reviews  as  well. 
At  this  final  rule  stage,  §  6.11  is 
reorganized  to  place  the  provisions 
applicable  to  both  in  separate  new 
paragraphs  (c),  (d),  (e),  and  (f),  and  the 


language  is  revised  slightly  to  make  it 
appropriate  to  apply  to  both  situations. 
In  light  of  these  revisions,  a  paragraph 
that  dealt  with  the  issue  of  response  to 
the  letter  of  findings  of  noncompliance 
was  removed  ft-om  the  paragraph  on 
compliance  reviews  because  it  was 
redundant. 

This  final  rule  makes  no  substantive 
changes  to  the  process  provided  in  the 
proposed  rule. 

III.  Findings  and  Certifications 

Public  Reporting  Burden 

The  information  collection 
requirements  in  §6.6  of  this  rule  are 
already  imposed  on  Recipients  of  Title 
I  assistance  under  existing  regulations  at 
24  CFR  91.105,  91.115,  570.491,  and 
570.506.  These  information  collection 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  imder 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520)  and  assigned 
0MB  Control  Numbers  2506-0117  and 
2506-0077.  This  rule  incorporates  these 
recordkeeping  requirements,  but  does 
not  require  duplication  of  this 
information.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  number. 

Coordination 

The  Department  of  Justice  has 
reviewed  and  approved  this  final  rule 
under  Executive  Order  12250. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22,  1995)  (UMRA) 
estabhshes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  This  rule  does  not  impose  any 
Federal  mandates  on  any  State,  local,  or 
tribal  governments,  or  on  the  private 
sector,  within  the  meaning  of  the 
UMRA. 

Environmental  Impact 

In  accordance  with  24  CFR  50.19(c)(3) 
of  the  HUD  regulations,  the  policies  and 
procediu^s  in  this  rule  set  out 
nondiscrimination  standards  and, 
therefore,  are  categorically  excluded 
from  the  requirements  of  the  National 
Environmental  Policy  Act  under  24  CFR 
50.19(c)(3). 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  final  rule 
before  publication,  and  by  approving  it 
certifies  that  this  final  rule  would  not 
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have  a  significant  economic  impact  on 
small  entities.  The  purpose  of  this  rule 
is  to  provide  for  the  enforcement  of 
Section  109  of  the  Housing  and 
Community  Development  Act  of  1974, 
as  amended,  as  it  applies  to  recipients 
of  Federal  financial  assistance  from  the 
Department  of  Housing  and  Urban 
Development.  The  rule  vvrill  not  have 
any  meaningful  impact  on  small 
entities.  The  entities  that  receive 
assistance  under  Title  I  of  the  Housing 
and  Community  Development  Act,  to 
which  this  rule  applies,  are  either  States 
or  "entitlement  jurisdictions",  all  of 
which  have  populations  of  greater  than 
50,000  and  consequently  do  not  fall 
within  the  definition  of  small  entities. 
In  addition,  we  note  that  the  proposed 
rule  preamble  specifically  invited 
comment  on  alternatives  to  the 
compliance  procedure  for  small  entities  , 
that  might  be  less  burdensome  to  them. 
There  was  no  response. 

Executive  Order  13083,  Federalism 

The  Department  has  determined  that, 
under  section  1  of  Executive  Order 
13083,  Federalism,  the  policies 
contained  in  this  rule  are  not  policies 
that  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  or 
the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Specifically,  the 
requirements  of  this  final  rule  are 
directed  to  Title  I  programs  and 
activities,  and  do  not  impinge  upon  the 
relationship  between  the  Federal 
government  and  State  and  local 
govenunents.  Accordingly,  the  final  rule 
is  not  subject  to  review  under  the  Order. 

Catalog 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  rule  is  14.406. 

List  of  Subjects 

24  CFR  Part  6 

Administrative  practice  and 
procedure.  Civil  rights.  Community 
development  block  grants.  Equal 
employment  opportunity.  Grant 
programs — housing  and  community 
development.  Investigations,  Loan 
programs — housing  and  community 
development,  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  180 

Administrative  practice  and 
procedure,  Aged,  Civil  rights,  Fair 
housing.  Individuals  with  disabilities. 
Intergovernmental  relations, 
Investigations,  Mortgages,  Penalties, 


Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  570 

Administrative  practice  and 
procedure,  American  Samoa, 
Community  development  block  grants. 
Grant  programs — education.  Grant 
programs — housing  and  community 
development,  Guam,  Indians,  Lead 
poisoning.  Loan  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  Northern 
Mariana  Islands,  Pacific  Islands  Trust 
Territory,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Small 
cities.  Student  aid.  Urban  renewal, 
Virgin  Islands. 

Accordingly,  subtitle  A  and  chapters 
I  and  V  of  title  24  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

1.  A  new  Part  6  is  added,  to  read  as 
follows: 

PART  &— NONDISCRIMINATION  IN 
PROGRAMS  AND  ACTIVITIES 
RECEIVING  ASSISTANCE  UNDER 
TITLE  I  OF  THE  HOUSING  AND 
COMMUNITY  DEVELOPMENT  ACT  OF 
1974 

Subpart  A— General  Provisions 

Sec. 

6.1  Purpose. 

6.2  Applicability. 

6.3  Definitions. 

6.4  Discrimination  prohibited. 

6.5  Discrimination  prohibited — 
employment. 

6.6  Records  to  t>e  maintained. 

Subpart  B — Enforcement 

6.10  Compliance  information. 

6.11  Conduct  of  investigations. 

6.12  Procedure  for  effecting  compliance. 

6.13  Hearings  and  appeals. 

Authority:  42  U.S.C.  3535(d)  42  U.S.C. 
5309. 

Subpart  A — General  Provisions 

§6.1    Purpose. 

The  purpose  of  this  part  is  to 
implement  the  provisions  of  section  109 
of  title  I  of  the  Housing  and  Community 
Development  Act  of  1974  (Title  I)  (42 
U.S.C.  5309).  Section  109  provides  that 
no  person  in  the  United  States  shall,  on 
the  ground  of  race,  color,  national 
origin,  religion,  or  sex,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  be  subjected  to  discrimination 
under  any  program  or  activity  funded  in 
whole  or  in  part  with  Federal  financial 
assistance.  Section  109  does  not  directly 
prohibit  discrimination  on  the  bases  of 
age  or  disability,  and  the  regulations  in 
this  part  6  do  not  apply  to  age  or 
disability  discrimination  in  Title  I 
programs.  Instead,  section  109  directs 
that  the  prohibitions  against 


discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-6107)  (Age  Discrimination 
Act)  and  the  prohibitions  against 
discrimination  on  the  basis  of  disabiUty 
under  section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  (Section 
504)  apply  to  programs  or  activities 
funded  in  whole  or  in  part  with  Federal 
financial  assistance.  Thus,  the 
regulations  of  24  CFR  part  8.  which 
implement  Section  504  for  HUD 
programs,  and  the  regulations  of  24  CFR 
part  146,  which  implement  the  Age 
Discrimination  Act  for  HUD  programs, 
apply  to  disability  and  age 
discrimination  in  Title  I  programs. 

§6.2    Applicability. 

(a)  This  part  applies  to  any  program 
or  activity  funded  in  whole  or  in  part 
with  funds  under  title  I  of  the  Housing 
and  Community  Development  Act  of 
1974.  including  Community 
Development  Block  Grants — 
Entitlement,  State  and  HUD- 
Administered  Small  Cities,  and  Section 
108  Loan  Guarantees;  Urban 
Development  Action  Grants;  Economic 
Development  Initiative  Grants;  and 
Special  Purpose  Grants. 

(b)  The  provisions  of  this  part  and 
sections  104(b)(2)  and  109  of  Title  I  that 
relate  to  discrimination  on  the  basis  of 
race  shall  not  apply  to  the  provision  of 
Federal  financial  assistance  by  grantees 
under  this  title  to  the  Hawaiian 
Homelands  (42  U.S.C.  5309). 

(c)  The  provisions  of  this  part  and 
sections  104(b)(2)  and  109  of  Title  I  that 
relate  to  discrimination  on  the  basis  of 
race  and  national  origin  shall  not  apply 
to  the  provision  of  Federal  financial 
assistance  to  grant  recipients  under  the 
Native  American  Housing  Assistance 
and  Self-Determination  Act  (25  U.S.C. 
4101).  See  also,  24  CFR  1003.601(a). 

§6.3    Definitions. 

The  terms  Department.  HUD.  and 
Secretary  are  defined  in  24  CFR  part  5. 
Other  terms  used  in  this  part  6  are 
defined  as  follows: 

Act  means  the  Housing  and 
Community  Development  Act  of  1974, 
as  amended  (42  U.S.C.  5301-5320). 

Assistant  Secretary  means  the 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

Award  Official  means  the  HUD 
official  who  has  been  delegated  the 
Secretary's  authority  to  implement  a 
Title  I  funded  program  and  to  make 
grants  under  that  program. 

Complete  complaint  means  a  written 
statement  that  contains  the 
complainant's  name  and  address, 
identifies  the  Recipien*  against  which 
the  complaint  is -made,  and  describes 
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author!  ted 
Comp  laints 


Hou!  ing 


inc  )me 


or 


the  Recipient's  a 
action  in  suffici^t 
of  the  nature  and 
violation  of  sectipn 
signed  by  the 
someone 
her  behalf, 
classes  or  third 
identify  (by  nami 
alleged  victims 

Federal  financial 
(1)  Any  assistance 
title  I  of  the 
Development  Ac 
and  includes 
such  assistance, 
contract,  or  any 
the  form  of: 

(i)  Funds; 

(ii)  Services  of 

(iii)  Real  or 
interest  in  or  use 
including: 

(A)  Transfers 
for  less  than  fair 
reduced  consi 

(B)  Proceeds 
transfer  or  lease 
Federal  share  of 
not  returned  to 

(2)  Any 
proceeds  from 
section  108  of  th(  s 
include  assistanqe 
through  direct 
contracts  or  any 
insurance  or 

Program  or  ac\ 
or  in  part)  means 
of— 

(l)(i)  A 
purpose  district, 
instrumentality 
goverimient;  or 

(ii)  The  entity 
government  that 
financial  assi 
department  or 
local  govemmeni 
assistance  is 


leged  discriminatory 

detail  to  inform  HUD 
date  of  the  alleged 

109.  It  shall  be 
plainant  or  by 
to  do  so  on  his  or 
filed  on  behalf  of 
p  arties  shall  describe  or 
if  possible)  the 
discrimination. 
assistance  means: 
made  available  under 

and  Community 
of  1974,  as  amended, 
generated  from 
i  md  any  grant,  loan, 
( ther  arrangement,  in 


Federal  personnel;  or 
pel  sonal  property  or  any 
of  such  property. 


leases  of  the  property 
Tiarket  value  or  for 
ion;  and 

a  subsequent 
the  property  if  the 
ts  fair  market  value  is 
Federal  Government, 
in  the  form  of 
guaranteed  under 
Act,  but  does  not 
made  available 
procurement 
( )theT  contract  of 
guai  anty. 

t  ivity  (funded  in  whole 
all  of  the  operations 

departi  nent,  agency,  special 
Qr  other 
c  f  a  State  or  local 


ideiat 
frjm 
(if 


tlie 
assista  ice 
loms 


Fe  deral 
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i  stance 


ag  3ncy 


'  a  State  or  local 
distributes  Federal 
and  each 
(and  each  State  or 
entity)  to  which  the 
;  extended,  in  the  case  of 
assistance  to  a  Stpite  or  local 
government 

(2)(i)  A  college 
post-secondary 
system  of  higher 

(ii)  A  local 
defined  in  sectiofc 
Elementary  and 
Act  of  1965) 
education  or 

(3)(i)  An  entire 
partnership,  or 
organization,  or 
proprietorship^ 

(A)  If  assistance 
corporation, 
organization,  or 
whole;  or 


university,  or  other 
institution,  or  a  public 
education;  or 
ediicational  agency  (as 
198(a)(10)ofthe 
Secondary  Education 
m  of  vocational 
school  system; 
corporation, 
er  private 
entire  sole 


sysl  e 
oth(  r 


oh 
in  ( 


is  extended  to  the 
partnership,  private 

s  ole  proprietorship  as  a 


(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  that  is  described 
in  paragraphs  (1),  (2),  or  (3)  of  this 
definition,  any  part  of  which  is 
extended  Federal  financial  assistance. 

Recipient  means  any  State,  political 
subdivision  of  any  State,  or 
instrumentality  of  any  State  or  political 
subdivision;  any  public  or  private 
agency,  institution,  organization,  or 
other  entity;  or  any  individual,  in  any 
State,  to  whom  Federal  financial 
assistance  is  extended,  directly  or 
through  another  Recipient,  for  any 
program  or  activity,  or  who  otherwise 
participates  in  carrying  out  such 
program  or  activity,  including  any 
successor,  assign,  or  transferee  thereof. 
Recipient  does  not  include  any  ultimate 
beneficiary  under  any  program  or 
activity. 

Responsible  Official  means  the 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity  or  his  or  her 
designee. 

Section  109  means  section  109  of  the 
Housing  and  Community  Development 
Act  of  1974,  as  amended. 

Title  I  means  title  I  of  the  Housing  and 
Community  Development  Act  of  1974 
(42  U.S.C.  5301-5321). 

§  6.4    Oisciiminatlon  prohibited. 

(a)  Section  109  requires  that  no 
person  in  the  United  States  shall  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subjected 
to  discrimination  under  any  program  or 
activity  funded  in  whole  or  in  part  with 
Federal  financial  assistance,  on  the 
grounds  of  race,  color,  national  origin, 
religion,  or  sex. 

(1)  A  Recipient  under  any  program  or 
activity  to  which  this  part  applies  may 
not,  directly  or  through  contractual, 
licensing,  or  other  arrangements,  take 
any  of  the  following  actions  on  the 
grounds  of  race,  color,  national  origin, 
religion,  or  sex: 

(i)  Deny  any  individual  any  facilities, 
services,  financial  aid,  or  other  benefits 
provided  under  the  program  or  activity; 

(ii)  Provide  any  facilities,  services, 
financial  aid,  or  other  benefits  that  are 
different,  or  are  provided  in  a  different 
form,  from  that  provided  to  others  under 
the  program  or  activity; 

(iii)  Subject  an  individual  to 
segregated  or  separate  treatment  in  any 


facility,  or  in  any  matter  of  process 
related  to  the  receipt  of  any  service  or 
benefit  under  the  program  or  activity; 

(iv)  Restrict  an  individual's  access  to, 
or  enjoyment  of,  any  advantage  or 
privilege  enjoyed  by  others  in 
connection  with  facilities,  services, 
financial  aid  or  other  benefits  under  the 
program  or  activity; 

(v)  Treat  an  individual  differently 
from  others  in  determining  whether  the 
individual  satisfies  any  admission, 
enrollment,  eligibility,  membership,  or 
other  requirements  or  conditions  that 
the  individual  must  meet  in  order  to  be 
provided  any  facilities,  services,  or 
other  benefit  provided  under  the 
program  or  activity; 

(vi)  Deny  an  individual  an 
opportunity  to  participate  in  a  program 
or  activity  as  an  employee; 

(vii)  Aid  or  otherwise  perpetuate 
discrimination  against  an  individual  by 
providing  Federal  financial  assistance  to 
an  agency,  organization,  or  person  that 
discriminates  in  providing  any  housing, 
.aid,  benefit,  or  service; 

(viii)  Otherwise  limit  an  individual  in 
the  enjoyment  of  any  right,  privilege, 
advantage,  or  opportunity  enjoyed  by 
other  individuals  receiving  the  housing, 
aid,  benefit,  or  service; 

(ix)  Use  criteria  or  methods  of 
administration  that  have  the  effect  of 
subjecting  persons  to  discrimination  or 
have  the  effect  of  defeating  or 
substantially  impairing  accomplishment 
of  the  objectives  of  the  program  or 
activity  with  respect  to  persons  of  a 
particular  race,  color,  national  origin, 
religion,  or  sex;  or 

(x)  Deny  a  person  the  opportunity  to 
participate  as  a  member  of  planning  or 
advisory  boards. 

(2)  In  determining  the  site  or  location 
of  housing,  accommodations,  or 
facilities,  a  Recipient  may  not  make 
selections  that  have  the  effect  of 
excluding  persons  from,  denying  them 
the  benefits  of,  or  subjecting  them  to 
discrimination  on  the  ground  of  race, 
color,  national  origin,  religion,  or  sex. 
The  Recipient  may  not  make  selections 
that  have  the  purpose  or  effect  of 
defeating  or  substantially  impairing  the 
accomplishment  of  the  objectives  of 
section  109  and  of  this  part  6. 

(3)(i)  In  administering  a  program  or 
activity  in  which  the  Recipient  has 
discriminated  on  the  grounds  of  race, 
color,  national  origin,  religion  or  sex, 
the  Recipient  must  take  any  necessary 
steps  to  overcome  the  effects  of  prior 
discrimination. 

(ii)  In  the  absence  of  discrimination, 
a  Recipient,  in  administering  a  program 
or  activity,  may  take  any  steps  necessary 
to  overcome  the  effects  of  conditions 
that  resulted  in  limiting  participation  by 
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persons  of  a  particular  race,  color, 
national  origin,  religion,  or  sex. 

(iii)  After  a  finding  of  noncompliance, 
or  after  a  Recipient  has  reasonable  cause 
to  believe  that  discrimination  has 
occurred,  a  Recipient  shall  not  be 
prohibited  by  this  section  from  taking 
any  action  eligible  under  subpart  C  of  24 
CFR  part  570  to  ameUorate  an  imbalance 
in  benefits,  services  or  facilities 
provided  to  any  geographic  area  or 
specific  group  of  persons  within  its 
jurisdiction,  where  the  purpose  of  such 
action  is  to  remedy  discriminatory 
practices  or  usage. 

(iv)(A)  Notwitnstanding  anything  to 
the  contrary  in  this  part,  nothing 
contained  in  this  section  shall  be 
construed  to  prohibit  any  Recipient 
fi-om  maintaining  or  constructing 
separate  living  facilities  or  restroom 
facilities  for  the  different  sexes  in  order 
to  protect  personal  privacy  or  modesty 
concerns.  Furthermore,  selectivity  on 
the  basis  of  sex  is  not  prohibited  when 
institutional  or  custodial  services  can, 
in  the  interest  of  personal  privacy  or 
modesty,  only  be  performed  by  a 
member  of  the  same  sex  as  those 
receiving  the  services. 

(B)  Section  109  of  the  Act  does  not 
directly  prohibit  discrimination  on  the 
basis  of  age  or  disability,  but  directs  that 
the  prohibitions  against  discrimination 
on  the  basis  of  age  under  the  Age 
Discrimination  Act  and  the  prohibitions 
agcdnst  discrimination  on  the  basis  of 
disability  under  Section  504  apply  to 
Title  I  programs  and  activities. 
Accordingly,  for  programs  or  activities 
receiving  Federal  financial  assistance, 
the  regulations  in  this  part  6  apply  to 
discrimination  on  the  bases  of  race, 
color,  national  origin,  reUgion,  or  sex; 
the  regulations  at  24  CFR  part  8  apply 
to  discrimination  on  the  basis  of 
disability;  and  the  regulations  at  24  CFR 
part  146  apply  to  discrimination  on  the 
basis  of  age. 

§  6.5    Discrimination  prohibited— 
ampioyment 

(a)  General.  A  Recipient  may  not, 
under  any  program  or  activity  funded  in 
whole  or  in  part  with  Federal  financial 
assistance,  directly  or  through 
contractual  agents  or  other  arrangements 
including  contracts  and  consultants, 
subject  a  person  to  discrimination  in  the 
terms  and  conditions  of  employment. 
Terms  and  conditions  of  employment 
include  advertising,  interviewing, 
selection,  promotion,  demotion, 
transfer,  recruitment  and  advertising, 
layoff  or  termination,  pay  or  other 
compensation,  including  benefits,  and 
selection  for  training. 

(b)  Determination  of  compliance 
status.  The  Assistant  Secretary  will 


follow  the  procedures  set  forth  in  this 
part  and  29  CFR  part  1691  and  look  to 
the  substantive  guidelines  and  policy  of 
the  Equal  Employment  Opportimity 
Commission  when  reviewing 
employment  practices  imder  Section 
109. 

§  6.6    Records  to  be  maintained. 

(a)  General.  Recipients  shall  maintain 
records  and  data  as  required  by  24  CFR 
91.105,  91.115,  570.490,  and  570.506. 

(b)  Employment.  Recipients  shall 
maintain  records  and  data  as  required 
by  the  Equal  Employment  Opportunity 
Commission  at  29  CFR  part  1600. 

(c)  Recipients  shall  make  available 
such  records  and  any  supporting 
documentation  upon  request  of  the 
Responsible  Official. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  250&-0117 
and  250&-0077.) 

Subpart  B — Enforcement 

§6.10    Compliance  information. 

(a)  Cooperation  and  assistance.  The 
Responsible  Official  and  the  Award 
Official  will  provide  assistance  and 
guidance  to  Recipients  to  help  them 
comply  voluntarily  with  this  part. 

(b)  Access  to  data  and  other  sources 
of  information.  Each  Recipient  shall 
permit  access  by  authorized 
representatives  of  HUD  to  its  facilities, 
books,  records,  accounts,  minutes  and 
audio  tapes  of  meetings,  personnel, 
computer  disks  and  tapes,  and  other 
sources  of  information  as  may  be 
pertinent  to  a  determination  of  whether 
the  Recipient  is  complying  with  this 
part.  Where  information  required  of  a 
Recipient  is  in  the  exclusive  possession 
of  any  other  agency,  institution,  or 
person,  and  that  agency,  institution,  or 
person  fails  or  refuses  to  furnish  this 
information,  the  Recipient  shall  so 
certify  in  any  requested  report  and  shall 
set  forth  what  efforts  it  has  made  to 
obtain  the  information.  Failure  or 
refusal  to  furnish  pertinent  information 
(whether  maintained  by  the  Recipient  or 
some  other  agency,  institution,  or 
person)  without  a  credible  reason  for  the 
failure  or  refusal  wrill  be  considered  to 
be  noncompliance  imder  this  part. 

(c)  Compliance  data.  Each  Recipient 
shall  keep  records  and  submit  to  the 
Responsible  Official,  timely,  complete, 
and  accurate  data  at  such  times  and  in 
such  form  as  the  Responsible  Official 
may  determine  to  be  necessary  to 
ascertain  whether  the  Recipient  has 
complied  or  is  complying  with  this  part. 

(d)  Notification  to  employees, 
beneficiaries,  and  participants.  Each 
Recipient  shall  maike  available  to 
employees,  participants,  beneficiaries. 


and  other  interested  persons 
information  regarding  the  provisions  of 
this  part  and  its  applicability  to  the 
program  or  activity  under  which  the 
Recipient  receives  Federal  financial 
assistance  and  make  such  information 
available  to  them  in  such  manner  as  the 
Responsible  Official  finds  necessary  to 
apprise  such  persons  of  the  protections 
against  discrimination  assured  them  by 
Section  109  and  this  part. 

§  6.1 1    Conduct  of  Investigations. 

(a)  Filing  a  complaint — (1)  Who  may 
file.  Any  person  who  believes  that  he  or 
she  has  been  subjected  to  discrimination 
prohibited  by  this  part  may  file,  or  may 
have  an  authorized  representative  file 
on  his  or  her  behalf,  a  complaint  with 
the  Responsible  Official.  Any  person 
who  believes  that  any  specific  class  of 
persons  has  been  subjected  to 
discrimination  prohibited  by  this  part 
and  who  is  a  member  of  that  class  or 
who  is  the  authorized  representative  of 
a  member  of  that  class  may  file  a 
complaint  with  the  Responsible  Official. 

(2)  Confidentiality.  Generally,  the 
Responsible  Official  shall  hold  in 
confidence  the  identity  of  any  person 
submitting  a  complaint,  unless  the 
person  submits  written  authorization 
otherwise.  However,  an  exception  to 
maintaining  confidentiality  of  the 
identity  of  the  person  may  be  required 
to  carry  out  the  purposes  of  this  part, 
including  the  conduct  of  any 
investigation,  hearing,  or  proceeding 
under  this  part. 

(3)  When  to  file.  Complaints  shall  be 
filed  within  180  days  of  the  alleged  act 
of  discrimination,  unless  the 
Responsible  Official  waives  this  time 
limit  for  good  cause.  For  purposes  of 
determining  when  a  complaint  is  filed 
under  this  part,  a  complaint  mailed  to 
the  Responsible  Official  via  the  U.S. 
Postal  Service  will  be  deemed  filed  on 
the  date  it  is  postmarked.  A  complaint 
delivered  to  die  Resp>onsible  Official  in 
any  other  maimer  will  be  deemed  filed 
on  the  date  it  is  received  by  the 
Responsible  Official. 

(4)  Where  to  file  complaints. 
Complaints  must  be  in  vmting,  signed, 
addressed  to  the  Responsible  Official, 
and  filed  with  (mailed  to  or  otherwise 
delivered  to)  the  Office  of  Fair  Housing 
and  Equal  Opportunity  at  any  HUD 
Office. 

(5)  Content  of  complaints.  Each 
complaint  should  contain  the 
complainant's  name,  address,  and 
phone  number;  a  description  or  name,  if 
available,  of  the  Recipient  alleged  to 
have  violated  this  part;  an  address 
where  the  violation  occurred;  and  a 
description  of  the  Recipient's  alleged 
discriminatory  action  in  sufficient  detail 
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to  inform  the  Re  sponsible  Official  of  the 
nature  and  date  of  the  alleged  violation 
of  this  part. 

(6)  Amendme  its  to  complaints. 
Amendments  to  complaints,  such  as 
clarification  anc  amplification  of 
allegations  in  a  complaint  or  the 
addition  of  othe  •  Recipients,  may  be 
made  by  the  cor  iplainant  or  the 
complainant's  a  ithorized  representative 
at  any  time  whi  e  the  complaint  is  being 
any  amendment  shall 
made  as  of  the  original 


considered,  and 
be  deemed  to  be 
fiUng  date 
(7)  Notificatidn.  To  the  extent 


practicable,  the 


Responsible  Official 


will  notify  the  c  )mplainant  and  the 


Recipient  of  the 


Responsible  Official's 


receipt  of  a  com  )laint  within  10 


calendar  days  o 
complaint.  If  th( 
receives  a  comp 


receipt  of  a  complete 
Responsible  Official 
aint  that  is  not 


complete,  the  Responsible  Official  will 
notify  the  comp  ainant  and  specify  the 
additional  information  that  is  needed  to 
make  the  compl  lint  complete.  If  the 
compleiinant  fails  to  complete  the 
complaint,  the  Responsible  Official  will 
close  the  complaint  without  prejudice 
and  notify  the  ciraplainant.  When  a 
complete  complaint  has  been  received, 
the  Responsible  Official,  or  his  or  her 
designee,  will  assess  the  complaint  for 
acceptance.  reje(  :tion,  or  referral  to  an 
appropriate  Fed(!ral  agency  within  20 
calendar  days. 

(8)  Resolution  of  complaints.  After  the 
acceptance  of  a  complete  complaint,  the 
Responsible  Offlcial  will  investigate  the 
complaint,  attenjpt  informal  resolution, 
and,  if  resolutioA  is  not  achieved,  the 
Responsible  Official  will  notify  the 
Recipient  and  complainant,  to  the 
extent  practicable  within  180  days  of 
the  receipt  of  \hi  complete  complaint,  of 
the  results  of  the  investigation  in  a  letter 
of  findings  sent  by  certified  mail,  return 
receipt  requeste( !,  containing  the 
following: 

(i)  Findings  of  fact  and  a  finding  of 
compUance  or  n  incompliance; 

(iij  A  descript  on  of  an  appropriate 
remedy  for  each  violation  believed  to 
exist;  and 

(iii)  A  notice  c  f  the  right  of  the 
Recipient  and  th  b  complainant  to 
request  a  review  of  the  letter  of  findings 
by  the  Responsible  Official.  A  copy  of 
the  final  investij  ative  report  will  be 
made  available  i  pon  request. 

(b)  Compliance  reviews — (1)  Periodic 
Compliance  Rev  ews.  The  Responsible 
Official  may  per  odically  review  the 
practices  of  Reci  aients  to  determine 
whether  they  are  complying  with  this 
part  and  may  conduct  on-site  reviews. 
The  Responsible  Official  will  initiate  an 
on-site  review  b]  sending  to  the 
Recipient  a  lettei  advising  the  Recipient 


of  the  practices  to  be  reviewed;  the 
programs  affected  by  the  review;  and  the 
opportunity,  at  any  time  before  a  final 
determination,  to  submit  information 
that  explains,  validates,  or  otherwise 
addresses  the  practices  under  review.  In 
addition,  the  Award  Official  will 
include,  in  normal  program  compliance 
reviews  and  monitoring  procedures, 
appropriate  actions  to  review  and 
monitor  compliance  with  general  or 
specific  program  requirements  designed 
to  implement  the  requirements  of  this 
part. 

(2)  Time  period  of  the  review,  (i)  For 
the  Entitlement  program,  compliance 
reviews  will  cover  the  three  years  before 
the  date  of  the  review. 

(ii)  For  the  Urban  Development 
Action  Grant  (UDAG)  program,  the 
compliance  review  is  applicable  only  to 
UDAG  loan  repayments  or  other 
payments  or  revenues  classified  as 
program  income.  UDAG  repayments  or 
other  payments  or  revenues  classified  as 
miscellaneous  revenue  are  not  subject  to 
compliance  review  under  this  part.  [See 
24  CFR  570.500(a).)  The  compliance 
review  will  cover  the  time  period  that 
program  income  is  being  repaid. 

(iii)  For  the  State  and  HUD- 
Administered  Small  Cities  programs, 
the  compliance  review  will  cover  the 
four  years  before  the  date  of  the  review. 

(iv)  For  all  other  programs,  the  time 
period  covered  by  the  review  will  be 
four  years  before  the  date  of  the  review. 

(v)  On  a  case-by-case  basis,  at  the 
discretion  of  the  Responsible  Official, 
the  above  time  firames  for  review  can  be 
expanded  where  facts  or  allegations 
warrant  further  investigation. 

(3)  Early  compliance  resolution.  On 
the  last  day  of  the  on-site  visit,  after  the 
compliance  review,  the  Recipient  will 
be  given  an  opportunity  to  supplement 
the  record.  Additionally,  a  prefinding 
conference  may  be  held  and  a  summeiry 
of  the  proposed  findings  may  be 
presented  to  the  Recipient.  In  those 
instances  where  the  issue(s)  cannot  be 
resolved  at  a  prefinding  conference  or 
with  the  supplemental  information,  a 
meeting  will  be  scheduled  to  attempt  a 
voluntary  settlement. 

(4)  Notification  of  findings,  (i)  The 
Assistant  Secretary  will  notify  the 
Recipient  of  Federal  financial  assistance 
of  the  results  of  the  compliance  review 
in  a  letter  of  findings  sent  by  certified 
mail,  return  receipt  requested. 

(ii)  Letter  of  findings.  The  letter  of 
findings  will  include  the  findings  of  fact 
and  the  conclusions  of  law;  a 
description  of  a  remedy  for  each 
violation  found;  and  a  notice  that  a  copy 
of  HUD's  final  report  concerning  its 
compliance  review  will  be  made 


available,  upon  request,  to  the 
Recipient. 

(c)  Right  to  a  review  of  the  letter  of 
findings.  (1)  Within  30  days  of  receipt 
of  the  letter  of  findings,  any  party  may 
request  that  a  review  be  made  of  the 
letter  of  findings,  by  mailing  or 
delivering  to  the  Responsible  Official, 
Room  5100,  Office  of  Fair  Housing  and 
Equal  Opportunity,  HUD,  Washington, 
DC  20410,  a  written  statement  of  the 
reasons  why  the  letter  of  findings 
should  be  modified. 

(2)  The  Responsible  Official  will  send 
by  certified  mail,  return  receipt 
requested,  a  copy  of  the  request  for 
review  to  all  parties.  Parties  other  than 
the  party  requesting  review  and  HUD 
shall  have  20  days  from  receipt  to 
respond  to  the  request  for  review. 

(3)  The  Responsible  Official  will 
either  sustain  or  modify  the  letter  of 
findings  or  require  that  further 
investigation  be  conducted,  within  60 
days  of  the  request  for  review.  The 
Responsible  Official's  decision  shall 
constitute  the  formal  determination  of 
compliance  or  noncompliance. 

(4)  If  no  party  requests  that  the  letter 
of  findings  be  reviewed,  the  Responsible 
Official,  within  14  calendar  days  of  the 
expiration  of  the  time  period  in 
paragraph  (a)(9)(i)  of  this  section,  will 
send  a  formal  written  determination  of 
compliance  or  noncompliance  to  all 
parties. 

(d)  Voluntary  compliance  time  limits. 
The  Recipient  will  have  10  calendar 
days  fi'om  receipt  of  the  letter  of 
findings  of  noncompliance,  or  such 
other  reasonable  time  as  specified  in  the 
letter,  within  which  to  agree,  in  writing, 
to  come  into  voluntary  compliance  or  to 
contact  the  Responsible  Official  for 
settlement  discussions.  If  the  Recipient 
fails  to  meet  this  deadline,  HUD  will 
proceed  in  accordance  with  §§6.12  and 
6.13. 

(e)  Informal  resolution/voluntary 
compliance — (1)  General.  It  is  the  policy 
of  HUD  to  encourage  the  informal 
resolution  of  matters.  A  complaint  or  a 
compliance  review  may  be  resolved  by 
informal  means  at  any  time.  If  a  letter 

of  findings  is  issued,  and  the  letter 
makes  a  finding  of  noncompliance,  the 
Responsible  Official  will  attempt  to 
resolve  the  matter  through  a  voluntary 
compliance  agreement. 

(2)  Objectives  of  informal  resolution/ 
voluntary  compliance.  In  attempting 
informal  resolution,  the  Responsible 
Official  will  attempt  to  achieve  a  just 
resolution  of  the  matter  and  to  obtain 
assurances,  where  appropriate,  that  the 
Recipient  will  satisfactorily  remedy  any 
violations  of  the  rights  of  any 
complainant,  and  will  take  such  action 
as  will  assure  the  elimination  of  any 
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violation  of  this  part  or  the  prevention 
of  the  occurrence  of  such  violation  in 
the  future.  If  a  finding  of  noncompliance 
has  been  made,  the  terms  of  such  an 
informal  resolution  shall  be  reduced  to 
a  written  voluntciry  compliance 
agreement,  signed  by  the  Recipient  and 
the  Responsible  Official,  and  be  made 
part  of  the  file.  Such  voluntary 
compliance  agreements  shall  seek  to 
protect  the  interests  of  the  complainant 
(if  any),  other  persons  similarly  situated, 
and  the  public. 

(3)  Right  to  file  a  private  civil  action. 
At  any  time  in  the  process,  the 
complainant  has  the  right  to  file  a 
private  civil  action.  If  the  complainant 
does  so,  the  Responsible  Official  has  the 
discretion  to  administratively  close  the 
investigation  or  continue  the 
investigation,  if  he  or  she  decides  that 
it  is  in  the  best  interests  of  the 
Department  to  do  so.  If  the  Responsible 
Official  makes  a  finding  of 
noncompliance  and  an  agreement  to 
voluntarily  comply  is  not  obtained  from 
the  Recipient,  the  procediu-es  at  §§6.12 
and  6.13  for  effecting  compliance  shall 
be  followed. 

(f)  Intimidatory  or  retaliatory  acts 
prohibited.  No  Recipient  or  other  person 
shall  intimidate,  threaten,  coerce,  or 
discriminate  against  any  person  for  the 
purpose  of  interfering  with  any  right  or 
privilege  secured  by  this  part,  or 
because  he  or  she  has  made  a  complaint, 
testified,  assisted,  or  participated  in  any 
manner  in  an  investigation,  compliance 
review,  proceeding,  or  hearing  under 
this  part. 

§  6.1 2    Procedure  for  effecting  compliance. 

(a)  Whenever  the  Assistant  Secretary 
determines  that  a  Recipient  of  Federal 
financial  assistance  has  failed  to  comply 
with  Section  109(a)  or  this  part  and 
voluntary  compliance  efforts  have 
failed,  the  Secretary  will  notify  the 
Governor  of  the  State  or  the  Chief 
Executive  Officer  of  the  unit  of  general 
local  government  of  the  findings  of 
noncompliance  and  will  request  that  the 
Governor  or  the  Chief  Executive  Officer 
secure  compliance.  If  within  a 
reasonable  period  of  time,  not  to  exceed 
60  days,  the  Governor  or  the  Chief 
Executive  Officer  fails  or  refuses  to 
secure  compliance,  the  Secretary  will: 

(1)  Refer  the  matter  to  the  Attorney 
General  with  a  recommendation  that  an 
appropriate  civil  action  be  instituted; 

(2)  Exercise  the  powers  and  functions 
provided  by  Title  VI; 

(3)  Terminate  or  reduce  payments 
under  Title  I,  or  limit  the  availability  of 
payments  under  Title  I  to  programs  or 
activities  not  affected  by  the  failure  to 
comply;  or 


(4)  Take  such  other  actions  as  may  be 
provided  by  law,  including  but  not 
limited  to,  the  initiation  of  proceedings 
under  24  CFR  part  24  or  any  applicable 
proceeding  under  State  or  local  law. 

(b)  Termination,  reduction,  or 
limitation  of  the  availability  of  Title  I 
payments.  No  order  terminating, 
reducing,  or  limiting  the  availability  of 
Title  I  payments  under  this  part  shall 
become  effective  until: 

(1)  The  Secretary  has  notified  the 
Governor  of  the  State  or  the  Chief 
Executive  Officer  of  the  unit  of  general 
local  government  of  the  Recipient's 
failure  to  comply  in  accordance  with 
paragraph  (a)  of  this  section  and  of  the 
termination,  reduction  or  limitation  of 
the  availability  of  Title  I  payments  to  be 
taken; 

(2)  The  Secretary  has  determined  that 
compliance  cannot  be  secured  by 
voluntary  means; 

(3)  The  Recipient  has  been  extended 
an  opportunity  for  a  hearing  in 
accordance  with  §  6.13(a);  and 

(4)  A  final  agency  notice  or  decision 
has  been  rendered  in  accordance  with 
paragraph  (c)  of  this  section  or  24  CFR 
part  180. 

(c)  If  a  Recipient  does  not  respond  to 
the  notice  of  opportunity  for  a  hearing 
or  does  not  elect  to  proceed  with  a 
hearing  within  20  days  of  the  issuance 
of  the  Secretary's  actions  listed  in 
paragraphs  (b)(1),  (2)  and  (3)  of  this 
section,  then  the  Secretary's  approval  of 
the  termination,  reduction  or  limitation 
of  the  availability  of  Title  I  payments  is 
considered  a  final  agency  notice  and  the 
Recipient  may  seek  judicial  review  in 
accordance  with  section  111(c)  of  the 
Act. 

§  6.1 3    Hearings  and  appeals. 

(a)  When  a  Recipient  requests  an 
opportunity  for  a  hearing,  in  accordance 
with  §  6.12(b)(3),  the  General  Counsel 
will  follow  the  notification  procedures 
set  forth  in  24  CFR  180.415.  The 
hearing,  and  any  petition  for  review, 
will  be  conducted  in  accordance  with 
the  procedures  set  forth  in  24  CFR  part 
180. 

(b)  After  a  hearing  is  held  and  a  final 
agency  decision  is  rendered  under  24 
CFR  part  180,  the  Recipient  may  seek 
judicial  review  in  accordance  with 
section  111(c)  of  the  Act. 

PART  180— CONSOLIDATED  HUD 
HEARING  PROCEDURES  FOR  CIVIL 
RIGHTS  MATTERS 

2.  The  heading  of  part  180  is  revised 
to  read  as  set  forth  above. 

3.  The  authority  citation  for  24  CFR 
part  180  continues  to  read  as  follows: 

Authority:  29  U.S.C.  794:  42  U.S.C.  2000d- 
1,  3535(d).  3601-3619,  5301-5320,  and  6103. 


4.  In  §  180.100.  the  paragraph  (c) 
designation  is  removed  and  a  new 
paragraph  (c)  is  added  immediately 
above  the  definition  for  Agency;  and  the 
definitions  of  "Federal  financial 
assistance,"  "Non-Fair  Housing  Act 
matters,"  and  "Recipient"  are  revised  to 
read  as  follows: 

§180.100    Definitions. 

***** 

(c)  Other  terms  used  in  this  part  are 
defined  as  follows: 

***** 

Federal  financial  assistance  has  the 
meaning  provided  in  24  CFR  1.2,  6.3, 
8.3,  or  146.7,  as  appUcable. 

•  •        •        •        • 

Non-Fair  Housing  Act  Matters  refers 
to  proceedings  under  this  part  pursuant 
to: 

(1)  Title  VI  of  the  Civil  Rights  Act  of 
1964,  as  amended,  (42  U.S.C.  2000d-l) 
and  the  implementing  regulations  at  24 
CFR  parti; 

(2)  Section  504  of  the  Rehabilitation 
Act  of  1973.  as  amended.  (29  U.S.C. 
794)  and  the  implementing  regulations 
at  24  CFR  part  8; 

(3)  The  Age  EKscrimination  Act  of 
1975.  as  amended.  (42  U.S.C.  6103)  and 
the  implementing  regulations  at  24  CFR 
part  146;  or 

(4)  Section  109  of  Title  I  of  the 
Housing  and  Community  Development 
Act  of  1974.  as  amended.  (42  U.S.C. 
5301-5321)  and  the  implementing 
regulations  at  24  CFR  part  6. 

*  *        •        •        * 

Recipient  has  the  meaning  provided 
in  24  CFR  1.2.  6.3.  8.3.  or  146.7.  as 
applicable. 

***** 

5.  Section  180.105  is  amended  by 
removing  "and"  at  the  end  of  paragraph 
(a)(3),  by  removing  the  period  at  the  end 
of  paragraph  (a)(4)  and  adding  ";  and" 
in  its  place,  and  by  adding  a  new 
paragraph  (a)(5),  to  read  as  follows: 

§  1 80. 1 05    Scope  of  rules. 

(a)  *   *   • 

(5)  Section  109  of  title  I  of  the 
Housing  and  Community  Development 
Act  of  1974  (42  U.S.C.  5301-5321)  and 
implementing  regulations  at  24  CFR  part 


6.  In  §  180.310,  paragraph  (a)  is 
revised  to  read  as  follows: 

§180.310    Parties. 

(a)  Parties  to  proceedings  under  this 
part  are  HUD.  the  respondent(s),  and 
any  intervenors.  Respondents  include 
persons  named  as  suf^h  in  a  charge 
issued  under  24  CFR  part  103  and 
Recipients/applicants  named  as 
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respondents  in 
under  24  CFR 
notices  of  proposed 
under  this  part. 


hejaring  notices  issued 
1.6,  8  or  146  and 
adverse  action 


par  s 


7.  In  §180.415, 
and  paragraph  (a) 
follows: 


the  section  heading 
are  revised  to  read  as 


§  180.41 5    Notice  of  proposed  adverse 
action  regarding  Federal  financial 
assistance  in  non-Rair  Housing  Act  matters. 

(a)  Filing  and  s<  rvjce.  Within  10  days 
after  a  Recipient/j  pplicant  has 
requested  a  hearir  g,  as  provided  for  in 
24  CFR  parts  1,  6,  8,  or  146,  the  General 
Counsel  shall  file  a  notice  of  proposed 
adverse  action  wilh  the  Chief  Docket 
Clerk  and  serve  cc  pies  (with  the 
additional  inform^  ition  required  under 
paragraph  (h)  of  tl  is  section)  on  all 
respondents  and  c  omplainants. 


PART  570— COMMUNITY 
DEVELOPMENT  ^LOCK  GRANTS 

8.  The  authoritjj  for  part  570 
continues  to  read  is  follows: 


Authority:  42  U.S.C.  3535(d)  and  5301- 
5320. 

9.  Section  570.602  is  revised  to  read 
as  follows: 

§570.602    Section  109  of  the  Act 

Section  109  of  the  Act  requires  that  no 
person  in  the  United  States  shall  on  the 
grounds  of  race,  color,  national  origin, 
religion,  or  sex  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  be  subjected  to  discrimination 
under  any  program  or  activity  receiving 
Federal  financial  assistance  made 
available  pursuant  to  the  Act.  Section 
109  also  directs  that  the  prohibitions 
against  discrimination  on  the  basis  of 
age  under  the  Age  Discrimination  Act 
and  the  prohibitions  against 
discrimination  on  the  basis  of  disability 
imder  Section  504  shall  apply  to 
programs  or  activities  receiving  Federal 
financial  assistance  under  Title  I 
programs.  The  policies  and  procedures 
necessary  to  ensure  enforcement  of 
section  109  are  codified  in  24  CFR  part 
6. 


10.  In  §  570.913,  a  heading  is  added 
to  paragraph  (a)  and  the  introductory 
text  of  paragraph  (a)  is  revised  to  read 
as  follows: 

§  570.91 3    Other  remedies  for 
noncompliance. 

(a)  Action  to  enforce  compliance. 
When  the  Secretary  acts  to  enforce  the 
civil  rights  provisions  of  Section  109,  as 
described  in  §  570.602  and  24  CFR  part 
6,  the  procedures  described  in  24  CFR 
parts  6  and  180  apply.  If  the  Secretary 
finds,  after  reasonable  notice  and 
opportunity  for  hearing,  that  a  recipient 
has  failed  to  comply  substantially  with 
any  other  provisions  of  this  part,  the 
provisions  of  this  section  apply.  The 
Secretary,  until  he/she  is  satisfied  that 
there  is  no  longer  any  such  failure  to 
comply,  shall: 
•        •        •        •        • 

Dated:  January  12, 1999. 
Andrew  Cuomo, 
Secretary. 
[PR  Doc.  99-1621  Filed  1-22-99;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
[CFOA  No.:  84.203lh 

Office  Of  Educational  Research  and 
Improvement  (OCRI),  Star  Schools 
Program;  Notice  Inviting  Applications 
and  Application  Review  Procedures  for 
New  Awards  for  Fiscal  Year  1999 

Purpose  of  Program:  The  purpose  of 
the  Star  Schools  program  is  to 
encourage  improf  ed  instruction  in 
mathematics,  sciance,  foreign  languages, 
and  other  subject  >,  such  as  literacy 
sidlls  and  vocatic  nal  education,  and  to 
serve  underserved  populations, 
including  the  disadvantaged,  illiterate, 
limited-English  proficient  persons,  and 
individuals  with  disabilities  through  the 
use  of  distance  leirning  technologies. 

Eligible  Applia  wts:  Only  eligible 
applicants  that  in  elude  at  least  one  local 
educational  agency  in  the  proposed 
project  may  appli'  under  this 
competition.  Elig  ble 
telecommunicati(  tns  partnerships  must 
be  organized  on  a  statewide  or 
multistate  basis.  Eligible  entities 
include: 

(1)  A  public  agtncy  or  corporation 
established  for  thp  purpose  of 

lerating 
ns  networks  to 
lal  opportunities 
itional  institutions, 
mters,  and  other 
entities,  except  that  any  such  agency  or 
corporation  shall  represent  the  interests 
of  elementary  anc  secondary  schools 
that  are  eligible  to  participate  in  the 
program  under  pi  rt  A  of  title  I  of  the 
Elementary  and  S  econdary  Education 
Act  of  1965,  as  ariended  by  Pub.  L.  103- 
352  (ESEA);  or 

(2)  A  partnersh  p  that  will  provide 
telecommunicatidns  services  and 
includes  three  or  more  of  the  following 
entities.  At  least  <  ne  of  the  agencies 
must  be  a  local  ec  ucational  agency,  as 
described  in  para  jraph  (A)  below,  or  a 
State  educational  agency: 

(A)  A  local  educational  agency  that 
serves  a  significant  number  of 
elementary  and  s  scondary  schools  that 
are  eligible  for  assistance  under  part  A 
of  title  I  of  the  ESEA  or  elementary  and 
secondary  schools  operated  or  funded 
for  Indian  children  by  the  Department  of 
the  Interior  eligih  e  under  section 
1 121(c)  of  the  ES; A; 

(B)  A  State  edu:ational  agency; 

(C)  Adult  and  f  unily  education 
programs; 

(D)  An  institutijon  of  higher  education 
or  a  State  higherisducation  agency; 

(E)  A  teacher  tr  lining  center  or 
academy  which  p  rovides  teacher 
preservice  and  in  service  training,  and 


developing  and 
telecommunicati 
enhance  educati 
provided  by  edu 
teacher  training 


receives  Federal  financial  assistance  or 
has  been  approved  by  a  State  agency; 

(F)  A  public  or  private  entity  with 
experience  and  expertise  in  the 
planning  and  operation  of  a 
telecommunications  network,  including 
entities  involved  in  telecommunications 
through  satellite,  cable,  telephone,  or 
computer;  or  a  public  broadcasting 
entity  with  experience  of  this  type;  or 

(G)  A  public  or  private  elementary  or 
secondary  school. 

Application  Available:  January  26, 
1999. 

Deadline  for  Receipt  of  Applications: 
March  26.  1999. 

Note:  All  applications  must  be  received  on 
or  before  this  date.  Applications  not  received 
by  the  deadline  date  will  not  be  considered 
for  funding  unless  the  applicant  can  show 
proof  that  the  application  was  (1)  sent  by 
registered  or  certified  mail  no  later  than  five 
days  before  the  deadline  date;  or  (2)  sent  by 
commercial  carrier  not  later  than  two  days 
before  the  deadline  date.  The  following  are 
acceptable  as  proof  of  mailing:  (1)  a  legibly 
dated  U.S.  Postal  Service  p>ostmark,  (2)  a 
legible  mail  receipt  with  the  date  of  mailing 
stamped  by  the  U.S.  Postal  Service,  (3)  a 
dated  shipping  label,  invoice,  or  receipt  from 
a  conmiercial  carrier,  or  (4)  any  other  proof 
of  mailing  acceptable  to  the  Secretary.  This 
requirement  takes  exception  to  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  34  CFR  75.102. 

Deadline  for  Intergovernmental 
Review:  May  25,  1999. 

Available  Funds:  $9,850,000. 

Estimated  Range  of  Awards: 
$1,000,000-$2,000,000. 

Estimated  Average  Size  of  Awards: 
$2,000,000. 

Maximum  Award:  The  Secretary  will 
not  consider  an  application  that 
proposes  a  budget  exceeding  $2  million 
per  year  or  amounts  exceeding  $10 
million  for  five  years. 

Estimated  Number  of  Awards:  4-5. 

Project  Period:  Up  to  60  months. 
Please  note  that  all  applicants  for  multi- 
year  awards  are  required  to  provide 
detailed  budget  information  for  the  total 
grant  period  requested.  The  Department 
will  negotiate  at  the  time  of  the  initial 
award  the  funding  levels  for  each  year 
of  the  grant  award. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EEXiAR)  in 
34  CFR  parts  74,  75  (except  34  CFR 
75.102(a)  and  (b)(1)),  77,  79,  80,  81,  82, 
85,  86,  and  (b)  34  CFR  299. 

Supplementary  Information:  The  Star 
Schools  program  is  authorized  by  the 
ESEA,  Title  III,  Part  B  (20  U.S.C.  6891- 
6900).  The  Star  Schools  program 
provides  quality,  cost-effective 


instruction  through  distance  education 
technologies  to  more  than  2,000,000 
learners  annually  in  50  states  and  U.S. 
territories.  Although  the  program  began 
with  small  rural  schools,  it  is  now 
equally  valuable  to  schools  in  large 
urban  areas.  To  ensure  that  learners  are 
prepared  for  the  21st  century,  it  is 
imperative  that  the  traditional 
instructional  model  is  transformed  to  an 
active-learner,  more  collaborative-based 
model.  Star  Schools  projects  have 
harnessed  the  power  of  emerging 
technologies  such  as  the  Internet,  CD- 
ROM,  videoconferencing,  virtual 
environments  and  interactive  software 
to  achieve  this  transformation. 
Consequently,  the  Star  Schools  program 
reaches  a  diverse  group  of  students  to 
create  an  inclusive,  effective  learning 
experience  for  the  21st  century  learner. 

Application  Review  Procedures 

The  Secretary  will  use  a  two-tier 
process  for  reviewing  applications  in 
this  competition.  In  the  llrst  tier,  all 
applications  submitted  will  be 
reviewed.  The  ten  applications  with  the 
highest  scores  in  the  first  tier  will  be 
reviewed  in  the  second  tier.  In  the  event 
of  a  tie  for  tenth  in  the  rank  order  in  the 
first  tier,  the  top  nine  applications  plus 
all  those  applications  tied  for  tenth  will 
be  considered  in  the  second  tier.  The 
same  evaluation  criteria  will  be  used  in 
each  tier.  The  Secretary  will  select 
applications  for  funding  on  the  basis  of 
the  rank  ordering  of  applications  in  the 
second  tier.  In  all  other  respects,  the 
Secretary  will  follow  the  procedures  set 
out  in  the  Education  Department 
General  Administrative  Regulations 
(EDGAR),  34  CFR  Part  75,  in  reviewing 
applications.  This  process  takes 
exception,  in  part,  to  EDGAR,  34  CFR 
75.217. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  it  is  the  practice  of  the  Secretary 
to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  these 
modifications  to  EDGAR,  concerning  the 
deadline  for  receipt  of  applications  and 
the  application  review  process,  make 
procedural  changes  only  and  do  not 
establish  new  substantive  policy. 
Therefore,  under  5  U.S.C.  553(b)(A), 
proposed  rulemaking  is  not  required. 
(The  valid  OMB  control  number  for  this 
collection  of  information  is  1850-0623.) 

For  Further  Information  Contact: 
Joseph  Wilkes  or  Tawanna  Coles,  U.S. 
Department  of  Education,  Office  of 
Educational  Research  and  Improvement, 
555  New  Jersey  Avenue  NW., 
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Washington,  DC  20208-5544. 
Telephone  202-208-3882.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  by  contacting  either  contact 
person  listed  in  the  preceding 
paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format,  also,  by 
contacting  either  contact  person 
identiHed  in  this  notice.  However,  the 


Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  via  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://v»rww.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 


512-1530  or,  toll  free,  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or.  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option  G- 
Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  ofTicial  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  6891-6900. 

Dated:  January  19, 1999. 

C.  Kent  McGuire, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

[FR  Doc.  99-1618  Filed  1-22-99;  8:45  am| 
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713 58 

715 776 

741 68,776 


13  CFR 

120 


Proposed  Rules: 

121 

125 

134 

140 


.2115 

.2153 
.2153 
..3454 
..3454 


14  CFR 

25 


39. .5,  395,  749,  751.985 
989,  1106,  1108. 
1112,  1114,  1116, 
1502,  1715,  1716, 
2016,2038,2061, 
2551,2552,2555, 
2558,  2559,  2560. 
2813,2816,2817, 
2821,3202 

71 8,9,  10,  11,  12,  13, 

2119,2120,2562, 
2565,  2823,  2824, 
2827,  3009,  3010, 
3207,  3208,  3210, 
3397,  3396,  3397, 


73 

91 

97 1717,  1724,2828. 

121 958, 

125 : 

135 958, 

145 

201 ;: 

212 


3201 
.987, 
1110. 
1118, 
1994. 
2428. 
2556, 
2810, 
2819, 
3204 
1716, 
2563, 
2825, 
3206, 
3396, 
3590, 
3591 
.3623 
.1076 
2830 
1076 
.1076 
1076 
..958 
3211 
3212 
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Proposed  Rules: 

39 435,  438.  44|1 

785,  787,  1545, 
2157.2161, 


71. 


.60,447,  1142, 
1557.  1558, 
1561.  1562. 
1565.  2449. 
2453.  2605. 
3228.  3664 


93... 
389. 


443.  445, 
1549,  1552, 

2863,  3052. 
3226 

1554.  1555. 
1559.  1560, 
1563,  1564. 
2450,  2452, 

2864.  2866. 
3665.  3666 
2086.  3055 

..3229 


15CFR 

740 


742 

743 

744 

748 

772 

902 ^ 

Proposed  Rules: 
806 


2429 

.2429.3213 

3213 

1120 

2429 

1120 

.13,  3624 


..2454 


16CFR 

4 , 

305 

1615 

1616 

Proposed  Rules: 

Ch.  1 , 

308 

1213 

1500 

1513 

1615 

1616 


3011 

926 

2832.  2833 
2832.  2833 


.3668 

61 

.3456 
..3456 
..3456 
.2867 
.2867 


17CFR 

1 

3 

145 

147 

210 

229 

232 

240 

249 

275 

279 

405 

Proposed  Rules: 
30 

18CFR 

Proposed  Rules; 

161 

250 „... 

284 

430 

19CFR 

123 

142 

162 

178 


16.  3340 

1725 

24 

24 

1728 

1728 

, 2843 

1728.  2843 
1728.2843 

2566 

2120 

1735 

1566 


...789 
...789 
...789 
.1763 


.....27 
....27 
.1122 
....27 


20CFR 

Proposed  Rules: 

655 

656 


.628 
.628 


21  CFR 

2 


.396 


3 

5 

10... 
12... 
16... 
20... 
25... 
50... 
54... 
56... 
58... 
60... 
70... 
71... 
172. 
173. 
175. 


....396 
....396 
....396 
....396 
....396 
....396 
....396 
....396 
...396 
....396 
...396 
...396 
...396 
...396 
.1758 
.1758 
.2567 


1 78 34,  2854 

184 404,  1758 


200. 
201. 
202. 
206. 
207. 
210. 
211. 
299. 
300. 
310. 
312. 
314., 
316., 
320., 
333. 
369. 
510., 
514.. 


..396 
..396 
.396 
.396 
..396 
..396 
.396 
.396 
.396 
..396 
.396 
.396 
.396 
.396 
.396 
.396 
.396 
.396 


520 396,  1503,  1761,2121 

522 396 

524 396 

529 396 

556 1503 

558 991,2855 

800 396 

801 396 

807 396.  1762 

809 396 

812 396 

860 396 

862 1123 

892 1123 

Proposed  Rules: 

2 448 

3 448 

5 448 

10 448 


12. 
16. 
20. 
25. 
50. 
54. 
56. 
58. 
60. 
70. 
71. 


.448 
.448 
.448 
.448 
.448 
.448 
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101 1765.3250 

200 448 

201 448 

202 448 
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210 448 

211 .448 

216 


299 448 
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310... 448 

312 448 
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316 448 
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529 448 

601 :V. 457 

800 448 

801 448.  3255 

807 448 


809. 
812. 
860. 
876. 


.448 
.448 
.448 
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22  CFR 

41 

Proposed  Rules: 

171 


.35 


.789 


24  CFR 

5 

6 

180 

206 

570 

1000 


.1504 
.3796 
.3796 
.2984 
.3796 
.3014 


25  CFR 

542 


.590 


26  CFR 

1 1125,  1505 

301 2568,  3398,  3405,  3631 

Proposed  Rules: 

1 790,  794,  805,  1143,  1148, 

1571,2164,3257,3457 

301 1148,  2606,  3461,  3462, 

3669 
801 457 


27  CFR 

4 

5 

7 

9 

13 

19 

Proposed  Rules: 
4 


.753, 


2122 
.2122 
.2122 
.3015 
.2122 
.2122 


.813 


28  CFR 

Proposed  Rules: 
302 


.1082 


29  CFR 

1910 

4044 

Proposed  Rules: 

2510 

2560..._ 


...204 
.2569 


.3463 
65 


30  CFR 

913 

926 


,..3413 
.3603, 


3611 

934 1127 

936 3420 

Proposed  Rules: 

204 3361 

208 1930,3262 

241 1930.3262 

242 1930,3262 

243 1930,3262 

250 1930,3262 

290 1930,3262 

917 816,3670 


31  CFR 

356 

Proposed  Rules: 

1 

Ch.  II 


.3632 

.1152 
.1149 


32  CFR 

290 1130 

706 2571.  2572,  3423 
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103 2868 
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114 2868 
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117...35.  405,  406,  1516,  2868. 
3424 

118 2868 

119 2868 

120 2868 

121 2868 

122 2868 

123 2868 

124 2868 

165 2431 

Proposed  Rules: 

100 66 


1 17 1 155,  3464 

126 1770 

34CFR 

650 3197 

36CFR 

223 406 

242 1276 

Proposed  Rules: 

13 1573 

1001 2870 

1002 2870 

1003 2870 

1004 2870 

1005 2870 

1006 2870 

37CFR 

Proposed  Rules: 

251 3055.  3746 

38CFR 

3 1131 

20 „ 2 1 34 

39  CFR 

20 2855 

111 36,2141 

3001 1392 

40  CFR 

9 3026 

52 413,  415,  754.  756,  926. 

992,  1517,2141,2573, 

2575,2577,2581.3214. 
3216,  3425 

58 3028.3030 

68 964 

81 992.3216 

82 1092 

141 1494 

180. ..41,  418,  759,  1132,  3037, 
2995,  3003,  3427,  3428 

185 3044 

262 3381 

264 3381 

265.. 3381 

272 2144 

300 2942 

761 3026 

Proposed  Rules: 

52 67.  464,  465.  818.  820, 

1003.  1573,  1770.2165. 

2416.2455.2610,2611, 

3263,3271.3272,3465 

58 3056 

60 2460 

61 2460 

63 1780,  1880,  2460,  261 1 

65 2460 

81 1003,3272 

82 3272 

97 2416 

98 2416 

141 1499,  2538 

180 1157 

272 2166 

300 2950 

302 1780 

372 688 

437 2280 

745 2460 

41  CFR 

101-11 2857 


101-42 1139 

1 01-43 1 1 39 

300-2 2432 

300-3 2432 

303-70 2432 

42  CFR 

409 3647 

410 3647 

424 3647 

484 3747,3764 

488 3747 

Proposed  Rules: 

Ch.  IV 69 

405 3474 

409 1784 

410 1784 

411 1784 

412 1784 

413 1784 

416 1785 

419 1784 

488 1785 

498 1784 

1003 1784 

43  CFR 

Proposed  Rules: 

4 1930,3262 

428 2870 

3100 2166 

3106 2166 

3130 2166 

3160 2166 

44  CFR 

65 1521.3045 

67 1523,3046 

Proposed  rules: 

67 1573.  3056 

45  CFR 

Proposed  Rules: 

400 1159 

401 1159 

46  CFR 

Proposed  Rules: 

249 1175 

401 1585 

520 2615 

47  CFR 

0 2149 

2 2585 

25 2585 

54 2591 

68 3048 

73 995,  2858.  3650 

76 2595 

90 3048 

Proposed  Rules: 

0 2461 

1 1 

2 1786.2462 

20 3478 

25 1 786 

73 2461 

76 2461 

90 1Q03.348O 

48  CFR 

52 3195 

204 2595 

208 2595 


216 2595 

217 2595 

219 2595 

223 2595 

225 2595.2599 

237 2595 

242 2595 

246 2595 

247 2595 

252 2436.  2595,  2599 

253 2595,2600 

1201 2436 

1205 2436 

1206 2436 

1211 2436 

1213 2436.2595 

1215 2436 

1237 2436 

1253 2436 

1804 1528 

1871 1529 

5315 995 

Proposed  Rules: 

17 3617 

Ch.  3 1344 

31 3379 

52 3617.3785 

204 2617 

212 2617 

213 2617 

252 2617 

253 2617 

1537 3060 

1552 3060 

49  CFR 

1 2150 

555 2858 

571 2446 

581 2858 

653 425 

654 425 

Proposed  Rules: 

171 70,  1789 

177 70 

178 70 

180 70 

229 3273 

230 1791 

231 3273 

232 3273 

50  CFR 

18 1529 

23 769 

100 1276 

229 3431 

300 13 

600 ., 1316 

622 3624.3650 

648 427,  1139.  2600,  2601 

660 45,  1316 

679 46.  50.  427,  428.  1539. 

3435,  3437,  3446,  3453. 
3651.3653.3658 
Proposed  Rules: 

17 821.2167 

20 821.822 

21 822 
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285 3153 

600 3153 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  25, 
1999 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Canceled  pesticide  active 
ingredients  tolerance 
requirement;  tolerances 
and  exemptions  revoked; 
published  10-26-98 
Canceled  pesticide  active 
ingredients  tolerance 
requirement;  tolerances 
and  exemptions  revoked; 
correction;  published  1-22- 
99 
Ferbam.  etc.  (canceled  food 
uses);  published  10-26-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Ohio;  published  1-25-99 
Television  broadcasting: 
Two-way  transmissions; 
multipoint  distribution 
service  and  instructional 
television  fixed  service 
licensees  participation; 
published  11-25-98 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 
Organization  and 
operations — 
Purchase  of  member's 
principal  residence; 
assumption  of  credit 
union  member  long-term 
residential  real  estate 
loan  by  nonmember; 
published  12-24-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  published  1-8-99 
Boeing;  published  12-21-98 
British  Aerospace;  published 
12-21-98 

TREASURY  DEPARTMENT 

Fiscal  Service 

Marketable  book-entry 
Treasury  bills,  notes,  and 
bonds;  sale  and  issue; 
uniform  offering  circular: 


Marketable  securities 
auction  program; 
published  1-25-99 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Procedure  and  administration: 
Census  Bureau;  return 
information  disclosure; 
published  1-25-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Federal  Seed  Act: 
Noxious-weed  seeds; 
prohibition  of  shipment  of 
agricultural  and  vegetable 
seeds  containing  them; 
comments  due  by  2-4-99; 
published  12-24-98 

Organization,  functions,  and 
authority  delegations: 
Transfer  of  regulations 
under  Egg  Products 
Inspection  Act  to  FSIS; 
comments  due  by  2-1-99; 
published  12-31-98 
Transfer  of  regulations 
under  Egg  Products 
Inspection  Act  to  FSIS; 
correction;  comments  due 
by  2-1-99;  published  1-21- 
99 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Noxious  weed  lists: 
Update;  comments  due  by 
2-2-99;  published  12-4-98 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Organization,  functions,  and 
authority  delegations: 
Agency  responsibilities, 
organization,  terminology 
and  transfer  of  regulations 
under  Egg  Products 
Inspection  Act  from  AMS; 
comments  due  by  2-1-99; 
published  12-31-98 
Transfer  of  regulations 
under  Egg  Products 
Inspection  Act  from  AMS; 
correction;  comments  due 
by  2-1-99;  published  1-21- 
99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 

management: 

Alaska  fisheries  of  Exclusive 
Economic  Zone — 


Crab  and  scallop 
fisheries;  maximum 
sustainable  and 
optimum  yield; 
comments  due  by  2-1- 
99;  published  12-1-98 
•  Northeastern  United  States 
fisheries — 
Atlantic  sea  scallop; 
comments  due  by  2-1- 
99;  published  12-1-98 
Northeast  multispecies; 
comments  due  by  2-1- 
99;  published  1-6-99 
Northeast  multispecies 
and  monkfish; 
comments  due  by  2-1- 
99;  published  12-2-98 
Northeast  multispecies, 
Atlantic  sea  scallop, 
and  Atlantic  salmon; 
comments  due  by  2-1- 
99;  published  12-7-98 
West  Coast  States  and 
Western  Pacific 
fisheries — 
Pacific  groundfish; 
comments  due  by  2-1- 
99;  published  12-1-98 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Consumer  products;  energy 
conservation  program: 
Clothes  washers,  energy 
conservation  standards; 
comments  due  by  2-3-99; 
published  11-19-98 
Clothes  washers,  energy 
conservation  standards; 
correction;  comments  due 
by  2-3-99;  published  1-8- 
99 
Energy  conservation: 
Distribution  transformers; 
test  procedures; 
comments  due  by  2-5-99; 
published  11-12-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

2-1-99;  published  12-31- 

98 
Illinois;  comments  due  by  2- 

5-99;  published  1-6-99 
Kentucky;  comments  due  by 

2-4-99;  published  1-5-99 
Louisiana;  comments  due  by 

2-4-99;  published  1-5-99 
North  Carolina;  comments 

due  by  2-1-99;  published 

12-31-98 
Tennessee;  comments  due 

by  2-1-99;  published  12- 

31-98 
Hazardous  waste: 
Identification  and  listing — 


Exclusions;  comments  due 
by  2-4-99;  published 
12-21-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Cymoxanil;  comments  due 
by  2-1-99;  published  12-2- 
98 
Imidacloprid;  comments  due 
by  2-1-99;  published  12-2- 
98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities 
Metolachlor;  comments  due 
by  2-1-99;  published  12-2- 
98 
Pestlckjes;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Myclobutanil;  comments  due 
by  2-2-99;  published  12-4- 
98 
Primisulfuron-methyl; 
comments  due  by  2-1-99; 
published  12-2-98 
Tebuconazole;  comments 
due  by  2-1-99;  published 
12-2-98 
Thiabendazole;  comments 
due  by  2-2-99;  published 
12-4-98 
Triasulfuron;  comments  due 
by  2-1-99;  published  12-2- 
98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Commercial  mobile  radio 
services — 
Wireless  services 
compatibility  with 
enhanced  911  services; 
Automatic  Location 
Identification 
requirements;  waiver 
guidelines;  comments 
due  by  2-4-99; 
published  1-22-99 
Radio  stations;  table  of 
assignments: 

Arkansas;  comments  due  by 
2-1-99;  published  12-17- 
98 
New  Mexico;  comments  due 
by  2-1-99;  published  12- 
17-98 
North  Dakota;  comments 
due  by  2-1-99;  published 
12-17-98 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Insured  State  banks  and 
savings  associations; 
activities;  comments  due  by 
2-1-99;  published  12-1-98 

FEDERAL  ELECTION 
COMMISSION 

Contribution  and  expenditure 
limitations  and  prohibitwns: 
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Corporate  and  I  abor 
organizations-  - 
Membership  iissociation 
member;  d<itinition; 
comments  due  by  2-1- 
99;  published  12-16-98 
Limited  liability  companies; 
treatment;  conments  due 
by  2-1-99;  published  12- 
18-98 
Presidential  prima  y  and 
general  election  candidates; 
public  financing: 
Eligibility  requirements  and 
funding  experditure  and 
repayment  procedures; 
comments  du  s  by  2-1-99; 
published  12-16-98 

FEDERAL  RESEf  IVE 
SYSTEM 

Availability  of  func  s  and 

collection  of  checks 

(Regulation  CC): 

Software  chang(  ss  related  to 
merger;  imple  Tientation 
time;  commerts  due  by  2- 
1-99;  published  12-31-98 

GENERAL  SERVipES 
ADIMINISTRATION 

Federal  property  r^anagement: 
Telecommunications 
resources  majiagement 
and  use — 
Network  regisjration 
services;  usler  fees; 
comments  flue  by  2-1- 
99;  publish^  12-1-98 

GOVERNMENT  ETHICS 
OFFICE 

Freedom  of  Inforrration  Act; 
implementation;  comments 
due  by  2-1-99;  Published 
12-3-98  I 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Administrative  practice  and 
procedure: 

Clinical  investigators; 

financial  discldsure; 

comments  duo  by  2-1-99; 

published  12-;  11 -98 

Human  drugs  and  biological 

products: 

Postmarketing  adverse  drug 

reactions;  ele<itronic 


reporting;  comments  due 
by  2-3-99;  published  11-5- 
98 
Human  drugs: 
Abbreviated  new  drug 
applications;  approval 
effective  date;  comments 
due  by  2-3-99;  published 
11-5-98 
Bioavailability  and 
bioequivalence 
requirements;  abbreviated 
applications;  comments 
due  by  2-2-99;  published 
11-19-98 
Medical  devices: 
General  hospital  and 
personal  use  devices — 
Liquid  chemical  sterilants 
and  general  purpose 
disinfectants; 
classification;  comments 
due  by  2-4-99; 
published  11-6-98 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Minerals  management; 
Oil  and  gas  leasing — 
Federal  oil  and  gas 
resources;  protection 
against  drainage  by 
operations  on  nearby 
lands  that  would  result 
in  lower  royalties  from 
Federal  leases; 
comments  due  by  2-1- 
99;  published  12-3-98 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Preble's  meadow  jumping 
mouse;  comments  due  by 
2-1-99;  published  12-3-98 
INTERIOR  DEPARTMENT 
National  Park  Service 
National  Park  System: 
Glacier  Bay  National  Park, 
AK;  commercial  fishing 
activities;  comments  due 
by  2-1-99;  published  1-11- 
99 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 


reclamation  plan 
submissions: 

Kentucky;  comments  due  by 
2-5-99;  published  1-6-99 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Nonimmigrant  classes: 
Aliens  coming  temporarily  to 
U.S.  to  perform 
agricultural  labor  or 
services;  H-2A 
classification  petitions; 
adjudication  delegated  to 
Labor  Department; 
comments  due  by  2-5-99; 
published  12-7-98 
LABOR  DEPARTMENT 
Employment  and  Training 
Administration 
North  American  Free  Trade 
Agreement  (NAFTA): 
Nonimmigrants  on  H-1B 
visas  employed  in 
specialty  occupations  and 
as  fashion  models;  labor 
condition  applications  and 
employer  requirements; 
comments  due  by  2-4-99; 
published  1-5-99 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 
Organization  and 
operations — 
Directors  and  senior 
officers;  prior  notice  of 
appointment  or 
employment;  comments 
due  by  2-3-99; 
published  11-5-98 
NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  domestic 
licensing: 

Generally  licensed  industrial 
devices  containing 
byproduct  material; 
comments  due  by  2-5-99; 
published  12-31-98 
POSTAL  RATE  COMMISSION 
Practice  and  procedure: 
Library  reference  rule; 
comments  due  by  2-1-99; 
published  12-24-98 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Investment  companies: 


Deregistration  of  registered 
investment  companies; 
electronic  filing 
requirements;  comments 
due  by  2-5-99;  published 
12-16-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 

Aerospatiale;  comments  due 
by  2-4-99;  published  1-5- 
99 

AlliedSignal,  Inc.;  comments 
due  by  2-1-99;  published 
12-3-98 

Avions  Pierre  Robin; 
comments  due  by  2-5-99; 
published  12-31-98 

Boeing;  comments  due  by 
2-1-99;  published  12-17- 
98 

British  Aerospace; 
comments  due  by  2-4-99; 
published  1-5-99 

Industrie  Aeronautiche  e 
Meccaniche;  comments 
due  by  2-1-99;  published 
12-30-98 

International  Aero  Engines; 
comments  due  by  2-5-99; 
published  1-6-99 

McDonnell  Douglas; 
comments  due  by  2-1-99; 
published  12-2-98 

MT-Propeller  Entwicklung 
GmbH;  comments  due  by 
2-1-99;  published  12-1-98 

Pilatus  Aircraft  Ltd.; 
comments  due  by  2-1-99; 
published  12-30-98 

Pratt  &  Whitney;  comments 
due  by  2-1-99;  published 
12-2-98 

Class  E  airspace;  comments 
due  by  2-1-99;  published 
12-16-98 

Class  E  airspace;  correction; 
comments  due  by  2-4-99; 
published  1-22-99 
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CFR  CHECKLIST 


Title 


Stock  NumtMr 


Prica       Revtston  Date 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  Is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

S951.00  domestic,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 
charge  orders  to  (202)  512-2250. 
Title  Stock  Number  Price       Reviston  Date 


1,  2  (2  Reserved) (869-034-00001-1) 5.00 

3  (1997  Compilation 
and  Parts  100  and 
101)  (869-034-00002-9) 19.00 


sjon.  1,  1998 


7.00 

35.W 
26.00 


4 (869-034-00003-7)  .. 

5  Parts: 

1-699  (86W)J4-00004-5)  .. 

700-1199  (869-034-00005-3)  .. 

1200-£nd,  6  (6 
Reserved) (869-034-00006-1) .. 

7  Parts: 

1-26  (869-034-00007-0)  .. 

27-52  (869-034-000CS-8)  .. 

53-209 (869-034-00009-6)  .. 

210-299 (869-034-00010-0)  .. 

300-399 (869-034-00011-8)  .. 

400^99 (869-034-00012-6)  .. 

700-899 (869-034-00013-4)  .. 

900-999 (869-034-00014-2)  .. 

1000-1199  (869-034-00015-1)  .. 

1200-1599  (869-034-00016-9) 34.00 

1600-1899  (869-034-00017-7) 58.00 

1900-1939  (869-034-00018-5) 18.00 

1940-1949  (869-034-00019-3) 33.00 

1950-1999 (869-034-00020-7) 40.00 

2000-£nd (869-034-00021-5) 24.00 


'Jan.  1, 
*Jan.  1, 

Jan.  1, 
Jan.  1, 


39.00       Jan.  1, 


24.00 
30.00 
20.00 
44.00 
24.00 
33.00 
30.00 
39.00 
44.00 


Jon.  1, 
Jon.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jon.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jon.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 


8 (869-034-00022-3) 33.00        Jan.  1, 

9  Parts: 

1-199  (869-034-00023-1)  .. 

200-£nd  (869-034-00024-0)  .. 


40.00 
33.00 

10  Parts: 

0-50 (869-034-00025-8) 39.00 

51-199 (869-034-00026-6) 32.00 

200-499 (869-034-00027-4) 31.00 

500-£nd (869-034-00028-2) 43.00 

11  (869-034-00029-1) 19.00 

12  Parts: 

1-199  (869-034-00030-4)  .. 

200-219 (869-034-00031-2)  .. 

220-299 (869-034-00032-1)  .. 

300-499 (869-034-00033-9)  .. 

500-599 (869-034-00034-7)  .. 

600-End  (869-034-00035-5)  .. 


17.00 
21.00 
39.00 
23.00 
24.00 
44.00 

13  (869-034-00036-3) 23.00 


Jan.  1, 
Jan.  1, 

Jan.  1, 
Jan.  1, 
Jan.  1, 
Jon.  1, 

Jan.  1, 


Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jon.  1, 

Jan.  1, 


998 
998 

998 
998 

998 

998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 

998 

998 
998 

998 
998 
998 
998 

998 


998 
998 
998 
998 
998 
998 

1998 


14  Parts: 

1-59  (669-034-00037-1) 

60-139 (869-034-00038-0) 

140-199 (869-034-00039-8) 

200-1199  (869-034-00040-1) 

1200-£nd (869-034-00041-0) 

15  Parts: 

0-299  (869-034-00042-8) 

300-799 (869-034-00043-6) 

800-End  (869-034-00044-4) 

16  Parts: 

0-999 (869-034-00045-2) 

1000-£nd (869-034-00046-1) 

17  Parts: 

1-199  (869-034-00048-7) 

200-239 (869-034-00049-5) 

240-€nd  (869-034-00050-9) 

18  Parts: 

1-399  (869-034-00051-7) 

400-£nd  (869-034-00052-5) 

19  Parts: 

1-140  (869-034-00053-3) 

141-199 (869-034-00054-1) 

200-End  (869-034-00055-0) 

20  Parts: 

1-399  (869-034-00056-8) 

400^99 (869-034-00057-6) 

500-£nd  (869-034-00058-4) 

21  Parts: 

1-99  (869-O34-00059-2) 

100-169 (869-034-0006O-6) 

170-199 (869-034-00061-4) 

200-299 (869-034-00062-2) 

300-499  (869-034-00063-1) 

500-599 (869-034-00064-9) 

600-799 (869-034-00065-7) 

800-1299  (869-034-00066-5) 

1300-£nd (869-034-00067-3) 


47.00 
40.00 
16.00 
29.00 
23.00 

22.00 
33.00 
23.00 

30.00 
33.00 

27.00 
32.00 
40.» 

45.00 
13.00 

34.00 
33.00 
15.00 

29.00 
28.00 
44.00 

21.00 
27.00 
28.00 

9.00 
50.00 
28.00 

9.00 
32.00 
12.00 


22  Parts: 

1-299  (869-034-00068-1) 41.00 

300-End  (869-034-00069-0) 31.00 


Jan.  1, 

Jan.  1, 

Jan.  1. 

Jon.  1, 

Jan.  1, 

Jan.  1, 

Jan.  1, 
Jan.  1, 

Jan.  1. 
Jan.  1, 

Apr.  1. 
Apr.  1, 
Apr.  1, 

Apr.  1, 
Apr.  1. 

Apr.  1. 
Apr.  1, 
Apr.  1, 

Apr.  1. 
Apr.  1. 
Apr.  1, 

Apr.  1, 

Apr.  1, 

Apr.  1, 

Apr.  1, 

Apt.  1, 

Apr.  1, 

Apr.  1. 

Apr.  1, 

Apr.  1, 

Apr.  1. 
Apr.  1. 


23  (869-O34-00070-3) 25.00  Apr.  1, 

24  Parts: 

0-199  (869-034-00071-1) 32.00  Apr.  1, 

200-499 (869-034-00072-0) 28.00  Apr.!, 

500-699 (869-034-00073-8) 17.00  Apr.  I, 

700-1699  (869-034-00074-6) 45.00  Apr.  1. 

1700-£nd (869-034-00075-4) 17.00  Apr.  1, 

25  (869-O34-00076-2) 42.00  Apr.  1, 

26  Parts: 

§§1.0-1-1.60  (869-034-00077-1) 26.00  Apr.  1. 

§§1.61-1.169 (869-034-00078-9) 48.00  Apr.  1. 

§§1.170-1.300 (869-034-00079-7) 31.00  Apr.  1. 

§§1.301-1.400 (869-034-00080-1) 23.00  Apr.  1. 

§§1.401-1.440 (869-034-00081-9) 39.00  Apr.  1. 

§§1.441-1.500  (869-034-00082-7)  29.00  Apr.  1, 

§§1.501-1.640 (869-034-00083-5) 27.00  Apr.  I. 

§§1.641-1.850 (869-034-00084-3) 32.00  Apr.  I. 

§§1.851-1.907 (869-034-00085-1) 36.00  Apr.  1, 

§§1.908-1.1000  (869-034-00086-0) 35.00  Apr.  1. 

§§1.1001-1.1400  (869-034-00087-8) 38.00  Apr.  I, 

§§1.1401-£nd  (869-034-00088-6) 51.00  Apr.  1, 

2-29  (869-034-00089-4) 36.00  Apr.  1. 

30-39  (869-034-00090-8) 25.00  Apr.  1, 

40-49  (869-034-00091-6) 16.00  Apr.  1, 

50-299 (869-034-00092-^4) 19.00  Apr.  I. 

300^99 (869-034-00093-2) 34.00  Apr.  1, 

500-599 (869-034-00094-1) 10.00  Apr.  1. 

600-End  (869-034-00095-9) 9.00  Apt.  1. 

27  Parts: 
1-199  


998 
998 
998 
998 
998 

998 

998 
998 

998 
998 

998 
998 
998 

998 
998 

998 
998 
998 

998 
998 
998 

998 
998 
998 
998 
998 
998 
998 
998 
998 

998 
998 

998 

998 
998 
998 
998 
998 

998 


998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 


(869-034-00096-7) 49.00   Apr.  1,  1998 


VUl 


Titto 

200-£nd  . 

28  Parts: 

0-42  

43-end  ... 


29  Parts: 

0-99  

100-499  

500-899  

900-1899  

1900-1910  (§§1900 

1910.999)  

1910  (§§1910.1000 

end)  

1911-1925  

1926 

1927-£nd 


30  Parts: 

1-199  

200Hi99 

700-tnd  .... 

31  Parts: 

0-199  

200-€nd  .... 

32  Parts: 

1-39,  Vol.  I . 
1-39,  Vol.  II 
1-39,  Vol.  Ill 

1-190  

191-399  

400-629  

630-699  

700-799  

800-£nd  .... 


33  Parts: 

1-124  

125-199  .. 
200-€nd  . 

34  Parts: 

1-299  

300-399  .. 
400-€nd  . 

35  


36  Parts 

1-199  

200-299  .. 
300-£nd  . 

37 

38  Parts: 

0-17  

18-End  ... 


39 

40  Parts: 

1-49  

50-51  

52  (52.01-52.1018) 
52  (52.1019-End)  .. 

53-59  

60  

61-62  

63  

64-71   

72-80  

81-85  

86  

87-135  

136-149  

150-189  

190-259  

260-265  
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stock  Number  Price 

.(869-034-00097-5) 17.00 

'  (869-034-00098-3) 36.00 

.(869-034-00099-1)   30.00 

(869-034-00100-9) 26.00 

.(869-034-00101-7) 12.00 

.(869-034-00102-5) 40.00 

.(869-034-00103-3) 20.00 

(869-034-00104-1) 44.00 

(869-034-00105-0) 27.00 

(869-034-00106-8) 17.00 

.(869-034-00107-6) 30.00 

(869-034-00108-4) 41.00 

,  (869-034-001 09-2) 33.00 

(869-034-00110-6) 29.00 

(869-034-00111-4) 33.00 

,  (869-034-001 12-2)  20.00 

(869-034-00113-1) 46.00 


Revision  Date 

*Apr.  1,  1998 


Title       » 


Stock  Number 


Price       Revision  Date 


15.00 

19.00 

18.00 

(869-034-00114-9) 47.00 

.(86W)34-0011&-7) 51.00 

(869-034-00116-5) 33.00 

(869-034-00117-3) 22.00 

(869-034-00118-1) 26.00 

.  (869-034-001 19-0) 27.00 

(869-034-00120-3) 29.00 

(869-034-00121-1) 38.00 

(869-034-00122-0) 30.00 

(869-034-00123-8) 27.00 

(869-034-00124-6) 25.^ 

(869-034-00125-4) 44.00 


July 
July 

July 
July 
July 
July 

July 

July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 

2  July 

2  July 

July 

July 

July 

'July 

July 

July 

July 
July 
July 

July 
July 
July 


(869-034-00126-2) 14.00         July 


(869-034-00127-1) 20.00  July 

.(869-034-00128-9) 21.00  July 

(869-034-00129-7) 35.00  July 

(869-034-00130-1) 27.00  July 


(869-034-00131-9) 34.00        July 

.(869-034-00132-7) 39.00         July 

.  (869-034-00 13>5) 23.00        July 


(869-034-00134-3) 31.00  July 

(869-034-00135-1) 24.00  July 

(869-034-00136-0) 28.00  July 

(869-034-00137-8) 33.00  July 

.(869-034-00138-6) 17.00  July 

,(869-034-00139-4) 53.00  July 

.(869-034-00140-8) 18.00  July 

.(869-034-00141-6) 57.00  July 

,(869-034-00142-4) 11.00  July 

.(869-034-00143-2) 36.00  July 

.(869-034-00144-1) 31.00  July 

.(869-034-00144-9) 53.00  July 

.(869-034-00146-7) 47,00  July 

.(869-034-00147-5) 37.00  July 

.(869-034-00148-3) 34.00  July 

.(869-034-00149-1) 23.00  July 

.(869-034-00150-9) 29.00  July 


1998 
1998 

1998 
1998 
1998 
1998 

1998 

1998 
1998 
1998 
1998 

1998 
1998 
1998 

1998 
1998 

1984 
1984 
1984 
1998 
1998 
1998 
1998 
1998 
1998 

1998 
1998 
1998 

1998 
1998 
1998 

1998 

1998 
1998 
1998 

1998 


1998 
1998 

1998 


1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 


266-299 (869-034-00151-3) 33.00 

300-399 (869-034-00152-1) 26.00 

400-424 (869-034-00153-0) 33.00 

425-699 (869-034-00154-8)  42.00 

700-789 (869-034-(K1 155-6) 41.00 

790-£nd  (869-034-00156-4) 22.00 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1,1-11  to  Appendix,  2  (2  Reserved) 13.00 

3-6 14.00 

7  6.00 

8  4.50 

9  13.00 

10-17  9.50 

18,  Vol.  I,  Parts  1-5  13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  13.00 

1-100  (869-034-00157-2) 13.00 

101  (869-034-00158-1) 37.00 

102-200 (869-034-00158-9) 15.00 

201-£nd  (869-034-00160-2) 13.00 

42  Parts: 

1-399  (869-034-00161-1)  34.00 

400-429 (869-032-00161-8) 35.00 

430-End  (869-034-00163-7) 51.00 

43  Parts: 

1-999  (869-032-00163-4) 31.00 

lOOO-end (869-032-00164-2) 50.00 

44  (869-032-00165-1) 31.00 

45  Parts: 

1-199  (869-032-00166-9) 30.00 

200-499 (869-032-00167-7) 18.00 

500-1199  (869-032-00168-5) 29.00 

1200-£nd (869-034-00170-0) 39.00 

46  Parts: 

1-40  (869-032-00170-7) 26.00 

41-69  (869-032-00171-5)  22.00 

70-89  (869-034-00173-4) 8.00 

90-139 (869-032-00173-1) 27.00 

140-155 (869-032-00174-0) 15.00 

156-165 (869-032-00175-8) 20.00 

166-199 (869-032-00176-6) 26.00 

200-499 (869-032-00177-4) 21.00 

50O-£nd  (869-034-00179-3) 16.00 

47  Parts: 

0-19  (869-034-00180-7) 36.00 

20-39  (869-032-00180-4) 27.00 

40-69  (869-032-00181-2) 23.00 

70-79  (869-032-00182-1) 33.00 

80-End  (869-032-00183-9) 43.00 

48  Chapters: 

1  (Ports  1-51)  (869-034-00185-8) 51,00 

1  (Ports  52-99)  (869-034-00186-6) 29.00 

2  (Ports  201-299)  (869-032-00186-3) 35.00 

3-6 (869-032-00187-1) 29.00 

7-14  (869-032-00188-0) 32.00 

15-28  (869-032-00189-8) 33.00 

29-End  ^. (869-032-00190-1) 25.00 

49  Parts: 
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prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunr>ents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put>lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mariteting  Service 

7CFRPart905 

Pocket  No.  FV98-005-4  FIR] 

Oranges,  Grapefruit.  Tangerines,  and 
Tangelos  Grown  in  Florida;  Limiting 
the  Volume  of  Small  Red  Seedless 
Grapefruit 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  finalizing 
without  change  the  provisions  of  an 
interim  final  rule  limiting  the  volimie  of 
small  red  seedless  grapefruit  entering 
the  fresh  market  under  the  Florida  citrus 
marketing  order.  The  marketing  order 
regulates  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida  and  is  administered 
locally  by  the  Citrus  Administrative 
Committee  (committee).  This  rule 
continues  in  effect  limits  on  the  volume 
of  size  48  and/or  size  56  red  seedless 
grapefruit  handlers  could  ship  during 
the  first  11  weeks  of  the  1998-1999 
season  that  began  in  September.  The 
limits  provided  a  sufficient  supply  of 
small  sized  red  seedless  grapefruit  to 
meet  market  demand,  without  saturating 
all  markets  with  these  small  sizes.  The 
committee  believed  this  action  was 
necessary  to  help  stabilize  the  market 
and  improve  grower  returns. 
EFFECTIVE  DATE:  February  25, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Pimental,  Marketing 
Specialist,  Southeast  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch.  F&V,  AMS,  USDA,  P.O.  Box 
2276,  Winter  Haven,  Florida  33883; 
telephone:  (941)  299-4770,  Fax:  (941) 
299-5169;  or  Anne  Dec,  Marketing 
Order  Administration  Branch,  F&V, 
AMS,  USDA,  room  2522-S,  P.O.  Box 


96456,  Washington,  EX:  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
205-6632.  Small  businesses  may  request 
information  on  complying  with  this 
regulation,  or  obtain  a  guide  on 
complying  with  fruit,  vegetable,  and 
specialty  crop  marketing  agreements 
and  orders  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456.  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491,  Fax:  (202) 
205-6632,  or  E-mail: 

Jay N Guerber@usda.gov.  You  may 

view  the  marketing  agreement  and  order 
small  business  compliance  guide  at  the 
following  web  site:  http:// 
www.ams.usda.gov/fv/moab.html. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  No.  84  and 
Marketing  Order  No.  905,  both  as 
amended  (7  CFR  part  905),  regulating 
the  handling  of  oranges,  grapefruit, 
tangerines,  and  tangelos  grown  in 
Florida,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  limited  the 
voliune  of  size  48  and/or  size  56  red 
seedless  grapefruit  handlers  could  ship 
during  the  first  11  weeks  of  the  1998- 
99  season  beginning  in  September.  This 
rule  is  not  intended  to  have  retroactive 
effect.  This  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
pohcies,  imless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 


district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

The  order  provides  for  the 
establishment  of  grade  and  size 
requirements  for  Florida  citrus,  with  the 
concurrence  of  the  Secretary.  These 
grade  and  size  requirements  are 
designed  to  provide  fresh  markets  with 
citrus  fruit  of  acceptable  quality  and 
size.  This  helps  create  buyer  confidence 
and  contributes  to  stable  marketing 
conditions.  This  is  in  the  interest  of 
growers,  handlers,  and  consumers,  and 
is  designed  to  increase  returns  to 
Florida  citrus  growers.  The  ciurent 
minimum  grade  standard  for  red 
seedless  grapefruit  is  U.S.  No.  1,  and  the 
minimum  size  requirement  is  size  56  (at 
least  3Vi6  inches  in  diameter). 

Section  905.52  of  the  citrus  marketing 
order  provides  authority  to  limit 
shipments  of  any  grade  or  size,  or  both, 
of  any  variety  of  Florida  citrus.  Such 
limitations  may  restrict  the  shipment  of 
a  portion  of  a  specified  grade  or  size  of 
a  variety.  Under  such  a  limitation,  the 
quantity  of  such  grade  or  size  that  may 
be  shipped  by  a  handler  during  a 
particular  week  is  established  as  a 
percentage  of  the  total  shipments  of 
such  variety  by  such  handler  in  a  prior 
period,  established  by  the  committee 
and  approved  by  the  Secretary,  in  which 
the  handler  shipped  such  variety. 

Section  905.153  of  the  order  provides 
procedures  for  limiting  the  voltune  of 
small  red  seedless  grapefruit  entering 
the  fresh  market.  The  procedures 
specify  that  the  committee  may 
recommend  that  only  a  certain 
percentage  of  size  48  and/or  56  red 
seedless  grapefruit  be  made  available  for 
shipment  into  fresh  market  channels  for 
any  week  or  weeks  during  the  regulatory 
period.  The  1 1  week  period  begins  the 
third  Monday  in  September.  Under  such 
a  Umitation.  the  quantity  of  sizes  48 
and/or  56  red  seedless  grapefruit  that 
may  be  shipped  by  a  handler  during  a 
regulated  week  is  calculated  using  the 
recommended  percentage.  By  taking  the 
recommended  weekly  percentage  times 
the  average  weekly  volume  of  red 
grapefruit  handled  by  such  handler  in 
the  previous  five  seasons,  handlers  can 
calculate  the  volimie  of  sizes  48  and/or 
56  they  may  ship  in  a  regulated  week. 
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This  rule  fina  izes  the  provisions  of 
an  interim  final  rule  limiting  the  volume 
of  small  red  seeqless  grapefruit  entering 
the  fresh  markel  for  each  week  of  em  11 
week  period  bej  inning  the  week  of 
September  21, 1998.  A  proposed  rule 
was  published  en  August  11,  1998,  in 
the  Federal  Re^ster  (63  FR  42764). 
Subsequently,  ah  interim  final  rule  was 
pubhshed  September  28, 1998,  in  the 
Federal  Register  (63  FR  51511).  That 
rule  limited  the  volume  of  small  red 
seedless  grapefruit  entering  the  fresh 
market  for  each  week  of  an  1 1  week 
period  beginnin  5  the  week  of  September 

21.  That  rule  United  the  volume  of  sizes 
48  and/or  56  re(  seedless  grapefruit  by 
establishing  a  w  eekly  percentage  for     ^ 
each  of  the  11  w  eeks.  This  rule  finalizes 
the  interim  fina  rule  without  change. 
The  interim  rul(  1  established  the  weekly 
percentage  for  the  first  seven  weeks 
(September  21  t  irough  November  8)  at 
37  percent  and  :  or  the  final  four  weeks 
(November  9  through  December  6)  at  32 
percent. 

The  interim  fi  nal  rule  included  a 
change  in  the  pi  >rcentages  originally 
recommended  t  y  the  committee.  The 
committee  had  voted  to  establish  a 
weekly  percentage  of  25  percent  for 
each  of  the  1 1  v  eeks  in  a  vote  of  14  in 
favor  to  2  oppoi  ed  at  its  meeting  on  May 

22.  1998.  The  committee's  initial 
recommendation  was  issued  as  a 
proposed  rule  published  on  August  1 1 , 
1998  (63  FR  421^64).  No  comments  were 
received  during  the  comment  period 
which  expired^ugust  31,  1998.  The 
committee  substequently  recommended 
adjusting  the  pnoposed  percentages  at  its 
meeting  Septenjb^r  3, 1998.  in  a  vote  of 
13  in  favor  to  1  opposed. 

For  the  seasons  1994-95, 1995-96, 
and  1996-97,  returns  on  red  seedless 
grapefruit  had  been  declining,  often  not 
returning  the  cqst  of  production.  On  tree 
prices  for  red  seedless  grapefruit  had 
fallen  steadily  i'om  $9.60  per  carton  (Vs 
bushel)  during  the  1989-90  season,  to 
$3.45  per  cartoA  during  the  1994-95 
season,  to  a  lo\y  of  $1.41  per  carton 
during  the  199d-97  season. 

The  committee  determined  that  one 
problem  contributing  to  the  market's 
condition  was  tpe  excessive  number  of 
small  sized  grapefruit  shipped  early  in 
the  marketing  season.  In  the  1994-95, 
1995-96,  and  1696-97  seasons,  sizes  48 
and  56  accounted  for  34  percent  of  total 
shipments  duripg  the  11  week 
regulatory  peritid,  with  the  average 
weekly  percentage  exceeding  40  percent 
of  shipments,  ithis  contrasts  with  sizes 
48  and  56  representing  only  26  percent 
of  total  shipments  for  the  remainder  of 
the  season.  Whjle  there  is  a  market  for 
early  grapefruit,  the  shipment  of  large 
quantities  of  small  red  seedless 


grapefi"uit  in  a  short  period  oversupplies 
the  fresh  market  for  these  sizes  and 
negatively  impacts  the  market  for  all 
sizes. 

For  the  majority  of  the  season,  larger 
sizes  return  higher  prices  than  smaller 
sizes.  However,  there  is  a  push  early  in 
the  season  to  get  fruit  into  the  market  to 
take  advantage  of  the  high  prices 
available  at  the  beginning  of  the  season. 
The  early  season  crop  tends  to  have  a 
greater  percentage  of  small  sizes.  This 
creates  a  glut  of  smaller,  lower  priced 
fruit  on  the  market,  driving  down  the 
price  for  all  sizes.  Early  in  the  season, 
larger  sized  fruit  commands  a  premium 
price.  In  some  cases,  the  f.o.b.  is  $4  to 
$6  a  carton  more  than  for  the  smaller 
sizes.  In  early  October,  the  f.o.b.  for  a 
size  27  averages  around  $10.00  per 
carton.  This  compares  to  an  average 
f.o.b.  of  $5.50  per  carton  for  size  56.  By 
the  end  of  the  11  week  period  covered 
in  this  rule,  the  f.o.b.  for  large  sizes 
dropped  to  within  two  dollars  of  the 
f.o.b.  for  small  sizes. 

In  the  three  seasons  prior  to  1997-98, 
prices  of  red  seedless  grapefruit  fell 
from  a  weighted  average  f.o.b.  of  $7.80 
per  carton  to  an  average  f.o.b.  of  $5.50 
per  carton  during  the  period  covered  by 
this  rule.  Even  though  later  in  the 
season  the  crop  sized  to  naturally  limit 
the  amount  of  smaller  sizes  available  for 
shipment,  the  price  structure  in  the 
market  had  already  been  negatively 
affected.  During  the  three  seasons,  the 
market  did  not  recover,  and  the  f.o.b.  for 
all  sizes  fell  to  around  $5.00  to  $6.00  per 
carton  for  most  of  the  rest  of  the  season. 

The  committee  believes  that  the  over 
shipment  of  smaller  sized  red  seedless 
grapefr^t  early  in  the  season  has 
contributed  to  below  production  cost 
returns  for  growers  and  lower  on  tree 
values.  An  economic  study  done  by  the 
University  of  Florida — Institute  of  Food 
and  Agricultural  Sciences  (UF-IFAS)  in 
May  1997,  found  that  on  tree  prices  had 
fallen  from  a  high  near  $7.00  in  1991- 
92  to  around  $1.50  for  the  1996-97 
season.  The  study  projected  that  if  the 
industry  elected  to  make  no  changes, 
the  on  tree  price  would  remain  around 
$1.50.  The  study  also  indicated  that 
increasing  minimum  size  restrictions 
could  help  raise  returns. 

To  address  this  issue,  the  committee 
voted  to  utilize  the  provisions  of 
§905.153,  and  establish  weekly 
percentage  of  size  regulation  during  the 
first  11  weeks  of  the  1997-98  season. 
The  initial  recommendation  from  the 
committee  was  to  set  the  weekly 
percentage  at  25  percent  for  each  of  the 
11  weeks.  As  more  information  on  the 
crop  became  available,  and  as  the 
season  progressed,  the  committee  met 
several  times  and  adjusted  its 


recommendations  for  the  weekly 
percentages.  The  committee  considered 
information  from  past  seasons,  crop 
estimates,  fhjit  size,  and  other 
information  to  make  their 
recommendations.  Actual  weekly 
percentages  established  during  the  1 1 
week  period  during  the  1997-98  season 
were  50  percent  for  the  first  three 
weeks,  and  35  percent  for  the  other 
eight  weeks. 

In  making  this  recommendation,  the 
committee  reviewed  its  experiences 
from  the  past  season,  and  those  of  prior 
seasons.  "The  committee  believes 
establishing  weekly  percentages  last 
season  was  successful.  The  committee 
examined  shipment  data  covering  the  11 
week  regulatory  period  for  the  last 
season  and  the  four  prior  seasons.  The 
information  contained  the  amounts  and 
percentages  of  sizes  48  and  56  shipped 
during  each  week  tmd  weekly  f.o.b. 
figures.  During  the  11  week  period,  the 
regulation  was  successful  at  helping 
maintain  prices  at  a  higher  level  than 
the  prior  season,  and  sizes  48  and  56  by 
coiuit  and  as  a  percentage  of  total 
shipments  were  reduced. 

In  comparison  with  f.o.b.  prices  from 
the  1996-97  season,  for  weeks  when 
pricing  information  was  available 
(weeks  6  through  11),  last  season's 
numbers  were  higher  in  five  of  the  six 
weeks.  The  average  f.o.b.  for  these 
weeks  was  $6.28  for  the  1996-97  season 
and  $6.55  for  the  1997-98  season.  Last 
season,  sizes  48  and  56  represented  only 
31  percent  of  total  shipments  during  the 
11  week  regulatory  period  as  compared 
to  38  percent  during  the  previous 
season.  There  was  also  a  15  percent 
reduction  in  shipments  of  sizes  48  and 
56  by  count  for  the  1 1  weeks. 

Other  information  also  indicates  the 
regulation  was  successful.  In  past 
seasons,  the  on  tree  price  had  been 
dropping  steadily.  However,  on  tree 
prices  for  the  month  foUovdng  the  1 1 
weeks  of  regulation  indicate  that  in 
December  1997  the  on  tree  price  for 
grape&oiit  was  $2.26  compared  to  $1.55 
for  the  previous  season. 

The  committee  was  concerned  that 
the  glut  of  smaller,  lower  priced  fruit  on 
the  early  market  was  driving  down  the 
price  for  all  sizes.  There  was  a  steep 
decline  in  prices  for  larger  sizes  in 
previous  seasons.  During  the  six  weeks 
for  mid-October  through  November, 
prices  for  sizes  23,  27,  32.  and  36  fell 
by  28,  27.  21,  and  20  percent, 
respectively,  during  the  1996-97  season. 
Prices  for  the  same  sizes  during  the 
same  period  fell  only  5,  5,  2,  and  7 
percent,  respectively,  last  season  with 
regulation,  hi  fact,  prices  for  all  sizes 
were  firmer  during  this  period  for  last 
season  when  compared  to  the  previous 


Federal  Register /Vol.  64,  No.  16 /Tuesday,  January  26,  1999 /Rules  and  Regulations  3809 


year,  with  the  weighted  average  price 
dropping  only  9  percent  during  this 
period  as  compared  to  22  percent  for  the 
previous  season. 

An  economic  study  done  by  Florida 
Citrus  Mutual  (Lakeland,  Florida)  in 
April  1998,  foimd  that  the  weekly 
percentage  regulation  had  been 
effective.  The  study  stated  that  part  of 
the  strength  in  early  season  pricing 
appeared  to  be  due  to  the  use  of  the 
weekly  percentage  rule  to  limit  the 
volume  of  sizes  48  and  56.  It  said  that 
prices  were  generally  higher  across  the 
size  spectrum  with  sizes  48  and  56 
having  the  largest  gains,  with  larger 
sized  grapefruit  registering  modest 
improvements.  The  rule  shifted  the  size 
distribution  toward  the  higher  priced, 
larger  sized  grapefruit  which  helped 
raise  weekly  average  f.o.b.  prices.  It 
further  stated  that  sizes  48  and  56 
grapefruit  accounted  for  around  27 
percent  of  domestic  shipments  during 
the  same  11  weeks  diuing  the  1996-97 
season.  Comparatively,  sizes  48  and  56 
accoimted  for  only  17  percent  of 
domestic  shipments  during  the  same 
period  last  season,  as  small  sizes  were 
used  to  supply  export  customers  with 
preferences  for  small  sized  grapefruit. 

A  subcommittee  had  been  formed  to 
examine  how  weekly  percentage  of  size 
regulation  could  best  be  used.  The 
subcommittee  recommended  to  the  full 
committee  that  the  weekly  percentage  of 
size  regulation  should  be  set  at  25 
percent  for  the  11  week  period. 
Members  believed  that  the  problems 
associated  with  an  uncontrolled  volume 
of  small  sizes  entering  the  market  early 
in  the  season  would  continue.  The 
subcommittee  thought  that  to  provide 
the  committee  with  the  most  flexibility, 
the  weekly  percentage  should  be  set  at 
25  percent  for  each  of  the  1 1  weeks  in 
the  regulated  period.  The  subcommittee 
believed  it  was  best  to  set  regulation  at 
the  most  restrictive  level,  and  then  relax 
the  percentage  as  warranted  by 
conditions  later  in  the  season.  The 
subcommittee  also  recommended  that 
the  committee  meet  on  a  regular  basis 
early  in  the  season  to  consider 
adjustments  in  the  weekly  percentage 
rates  as  was  done  in  the  previous 
season. 

The  recommendations  of  the 
subcommittee  were  reviewed  by  the 
committee  at  its  meeting  on  May  22, 
1998.  In  its  discussion,  the  committee 
recognized  the  need  for  and  the  benefits 
of  the  weekly  percentage  regulation.  The 
committee  agreed  with  the  findings  of 
the  subcommittee,  and  recommended 
establishing  the  base  percentage  at  25 
percent  for  each  of  the  regulation  weeks. 
This  is  as  restrictive  as  §  905.153  will 
allow. 


In  making  this  recommendation,  the 
committee  considered  that  by 
establishing  regulation  at  25  percent, 
they  could  meet  again  in  August  and  the 
months  following  and  use  the  best 
information  available  to  help  the 
industry  and  the  committee  make  the 
most  informed  decisions  as  to  whether 
the  established  percentage  is 
appropriate. 

Based  on  this  information  and  the 
experiences  from  last  season,  the 
committee  agreed  to  establish  the 
weekly  percentage  at  the  most 
restrictive  level,  then  meet  in  late 
August,  and  in  September  and  October 
as  needed  when  additional  information 
is  available  and  determine  whether  the 
set  percentage  level  is  appropriate.  They 
said  this  is  essentially  what  was  done 
the  prior  year,  and  it  had  been  very 
successful.  The  committee  had  met  in 
May  1997,  and  recommended  a  weekly 
percentage  be  established  at  25  percent 
for  each  of  the  eleven  weeks.  In  August, 
the  committee  met  again,  and 
recommended  that  the  weekly 
percentage  be  relaxed.  They  met  again 
in  October,  and  recommended  further 
relaxations.  Changes  to  any  established 
weekly  percentages  require  additional 
rulemaking  and  the  approval  of  the 
Secretary. 

The  committee  noted  that  more 
information  helpful  in  determining  the 
appropriate  weekly  percentages  would 
be  available  after  August.  At  the  time  of 
the  May  meeting,  grape&iiit  had  not  yet 
begun  to  size,  giving  little  indication  as 
to  the  distribution  of  sizes.  Only  the 
most  preliminary  of  crop  estimates  was 
available,  with  the  official  estimate  not 
to  be  issued  until  October. 

The  committee  met  again  on 
September  3,  1998,  and  revisited  the 
weekly  percentage  issue  and  reviewed 
the  information  it  had  acquired  since  its 
May  22,  1998,  meeting.  At  the  meeting, 
the  committee  recommended  that  the 
weekly  percentages  be  changed  from  25 
percent  for  each  of  the  1 1  regulated 
weeks  to  37  percent  for  the  first  seven 
weeks  (September  21  through  November 
8),  and  32  percent  for  the  next  four 
weeks  (November  9  through  December 

6). 

In  its  discussion  of  this  change,  the 
committee  reviewed  the  initial 
percentages  recommended  and  the 
current  state  of  the  crop.  The  corhmittee 
also  reexamined  shipping  information 
from  past  seasons,  looking  particularly 
at  volume  across  the  11  weeks.  Based  on 
this  review,  the  committee  agreed  that 
setting  the  weekly  percentage  at  25 
percent  would  be  too  restrictive  and  that 
allowing  37  percent  for  the  first  seven 
weeks  and  32  percent  for  the  final  four 
weeks  was  more  appropriate. 


In  its  deliberations,  the  committee 
agreed  that  the  weekly  percentage  of  35 
percent  that  was  in  place  for  the 
majority  of  the  weeks  regulated  last 
season  was  effective.  This  percentage 
seemed  to  have  provided  a  sufficient 
volume  of  small  sizes  to  service  those 
markets,  while  being  restrictive  enough 
to  prevent  over  supply. 

During  deliberations  last  season  on 
weekly  percentages,  the  committee 
considered  how  past  shipments  had 
affected  the  market.  Based  on  statistical 
information,  committee  members 
believed  there  was  an  indication  that 
once  shipments  of  sizes  48  and  56 
reached  levels  above  250,000  cartons  a 
week,  prices  declined  on  those  and  most 
other  sizes  of  red  seedless  grapefruit. 
The  committee  believed  that  if 
shipments  of  small  sizes  could  be 
maintained  at  around  250,000  cartons  a 
week,  prices  should  stabilize  and 
demand  for  larger,  more  profitable  sizes 
should  increase. 

As  for  this  season,  the  committee 
wanted  to  recommend  a  weekly 
percentage  that  would  provide  a 
sufficient  volume  of  small  sizes  without 
adversely  impacting  the  markets  for 
larger  sizes.  They  also  originally 
recommended  that  the  percentage  for 
each  of  the  11  weeks  be  established  at 
the  25  percent  level.  This  percentage, 
when  combined  with  the  average 
weekly  shipments  for  the  total  industry, 
provided  a  total  industry  allotment  of 
approximately  244,000  cartons  of  sizes 
48  and/or  56  red  seedless  grape&iiit  per 
regulated  week.  The  total  shipments  of 
small  red  seedless  grapefruit  would 
approach  the  250,000  carton  mark 
during  regulated  weeks  without 
exceeding  it. 

However,  during  the  1 1  week  period 
of  weekly  percentage  regulation  last 
season,  the  committee  recommended 
increasing  the  weekly  percentages  to  35 
percent  for  the  majority  of  the  11  weeks, 
similar  to  what  was  recommended  for 
this  season.  Even  with  the  weekly 
percentage  at  35  percent,  shipments  of 
sizes  48  and  56  remained  close  to  the 
250,000  carton  mark  during  the  11 
weeks.  In  only  3  of  the  11  weeks  did  the 
volume  of  sizes  48  and  56  exceed 
250,000  cartons,  and  even  then,  by  not 
more  than  35,000  cartons. 

The  committee  recognized  that  since 
last  season  a  number  of  packinghouses 
have  gone  out  of  business,  lowering  the 
total  allotment  available  to  the  industry. 
The  committee  believed  that  adjusting 
the  35  percent  to  37  percent  would 
provide  for  the  allotment  lost  and 
increase  the  total  allotment  available  to 
the  industry  for  loan  or  transfer. 
Therefore,  the  commi'tee  recommended 
relaxing  the  weekly  percentage  to  37 
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percent  for  the  fir  5t  seven  weeks  of  the 
regulated  period. 

The  committee  ifurther  recommended 
that  the  weekly  percentage  for  the  last 
four  weeks  of  the  fl  1  weeks  be 
established  at  32  Percent.  The 
committee  resolved  that  a  lower 
percentage  was  dfsirable  moving  into 
the  last  four  weekfe  of  regulation.  The 
committee  believid  that  32  percent  was 
a  viable  figure  as  ihe  season  progressed 
because  the  crop  Would  have  begun  to 
size  and  there  would  be  a  greater 
availability  of  larger  sizes.  The 
committee  believid  that  as  the  industry 
moved  into  the  smson  and  shipments 
increased,  a  weekly  percentage  of  32 
percent  would  provide  the  best  balance 
between  supply  a|id  demand  for  small 
sized  red  seedles3  grapefruit. 

The  committee  again  included  in  its 
deliberations  that  if  crop  and  market 
conditions  shoulc  change,  the 
committee  could  recommend  that  the 
percentages  be  ini  :reased  or  eliminated 
to  provide  for  the  shipment  of  more 
small  sizes  in  any  one,  or  all  of  the  11 
weeks.  After  examining  the  way  the 
crop  was  sizing  ai  id  maturing,  the 
committee  believdd  the  rule  at  25 
percent  was  too  n  istrictive  and  that  the 
change  to  37  percsnt  for  the  first  seven 
weeks  and  32  per:ent  for  the  last  four 
weeks  was  preferi  ible.  They  decided  that 
a  loosening  of  the  regulated  percentages 
could  be  done  without  adversely 
affecting  the  marl  etable  quemtity  and 
returns  on  these  small  sizes.  The  interim 
final  rule  allowed  all  packinghouses  to 
take  advantage  of  the  increased 
percentages,  whil  j  not  oversupplying 
the  market. 

While  the  offici  al  crop  estimate  was 
not  available  unti  October,  there  were 
indications  that  tae  grapefruit  crop  was 
not  as  large  as  in  1997-98.  Also, 
grapefrxiit  had  be<  m  slow  in  maturing 
this  season  due  tc  scattered  rains  and 
hot  summer  temperatures.  This  caused 
the  harvest  seasoi  i  to  start  late  and  may 
mean  a  greater  vo  ;ume  of  smaller  sizes. 
Using  this  information  on  the  1998-99 
crop,  the  commiti  ee  members  believed 
that  relaxing  the  i  veekly  percentages  as 
recommended  provided  enough  small 
sizes  to  supply  those  markets  without 
disrupting  the  ma  rkets  for  larger  sizes. 

Under  §  905.15  ),  the  quantity  of  sizes 
48  and/or  56  red  i  leedless  grapefruit  that 
could  be  shipped  by  a  handler  during  a 
regulated  week  was  calculated  using  the 
recommended  pe  -centage  of  37  or  32 
percent  dependir  g  on  the  regulated 
week.  By  taking  the  weekly  percentage 


times  the  average 


grapefi-uit  handle  1  by  such  handler  in 


the  previous  five 


reasons,  handlers 


could  calculate  tl  e  volume  of  sizes  48 


weekly  volume  of  red 


and/or  56  they  could  ship  in  a  regulated 
week. 

An  average  week  was  calculated  by 
the  committee  for  each  handler  using 
the  following  formula.  The  total  red 
seedless  grapefioiit  shipments  by  a 
handler  diuing  the  33  week  period 
beginning  the  third  Monday  in 
September  and  ending  the  first  Sunday 
in  May  during  the  previous  five  seasons 
were  added  and  divided  by  five  to 
establish  an  average  season.  This 
average  season  was  then  divided  by  the 
33  weeks  to  derive  the  average  week. 
This  average  week  was  the  base  for  each 
handler  for  each  of  the  11  weeks  of  the 
regulatory  period.  The  weekly 
percentage,  in  this  case  37  or  32  percent, 
was  multiplied  by  a  handler's  average 
week.  The  product  was  that  handler's 
allotment  of  sizes  48  and/or  56  red 
seedless  grapefiaiit  for  the  given  week. 

The  calculated  allotment  is  the 
amount  of  small  sized  red  seedless 
grapefruit  a  handler  could  ship.  The 
minimum  size  was  established  ujider 
§  905.52  at  size  56,  and  handlers  could 
fill  their  allotment  with  size  56,  size  48, 
or  a  combination  of  the  two  sizes  such 
that  the  total  of  these  shipments  were 
within  the  established  limits.  The 
committee  staff  performed  the  specified 
calculations  and  provided  them  to  each 
handler. 

To  illustrate,  suppose  Handler  A 
shipped  a  total  of  50,000  cartons,  64,600 
cartons,  45,000  cartons.  79,500  cartons, 
and  24,900  cartons  of  red  seedless 
grapefruit  in  the  last  five  seasons, 
respectively.  Adding  these  season  totals 
and  dividing  by  five  yields  an  average 
season  of  52,800  cartons.  The  average 
season  is  then  divided  by  33  weeks  to 
yield  an  average  week,  in  this  case. 
1,600  cartons.  This  is  Handler  A's  base. 
The  weekly  percentage  of  37  percent  is 
then  applied  to  this  amount.  "This 
provides  this  handler  with  a  weekly 
allotment  of  592  cartons  (1,600  x  .37)  of 
size  48  and/or  56. 

The  average  week  for  handlers  with 
less  than  five  previous  seasons  of 
shipments  is  calculated  by  the 
committee  by  averaging  the  total 
shipments  for  the  seasons  they  did  ship 
red  seedless  grapefruit  during  the 
immediately  preceding  five  years  and 
dividing  that  average  by  33.  New 
handlers  with  no  record  of  shipments 
have  no  prior  period  on  which  to  base 
their  average  week.  Therefore,  under  the 
established  procedures,  a  new  handler 
could  ship  small  sizes  equal  to  37 
percent  of  their  total  volume  of 
shipments  during  their  first  shipping 
week.  Once  a  new  handler  had 
established  shipments,  their  average 
week  would  be  calculated  as  an  average 


of  the  weeks  they  shipped  during  the 
current  season. 

This  rule  finalizes,  without  change, 
the  weekly  percentages  for  each  of  the 
eleven  weeks  of  the  regulatory  period 
(September  21  through  December  6)  that 
appeared  in  the  interim  final  rule. 

"The  rules  and  regulations  contain  a 
variety  of  provisions  designed  to 
provide  handlers  with  some  marketing 
flexibility.  When  regulation  is 
established  by  the  Secretary  for  a  given 
week,  the  committee  calculates  the 
quantity  of  small  red  seedless  grapefruit 
which  may  be  handled  by  each  handler. 
Section  905.153(d)  provides  allowances 
for  overshipments,  loans,  and  transfers 
of  allotment.  These  allowances  should 
allow  handlers  the  opportunity  to 
supply  their  markets  while  limiting  the 
impact  of  small  sizes  on  a  weekly  basis. 

[hiring  any  week  for  which  the 
Secretary  has  fixed  the  percentage  of 
sizes  48  and/or  56  red  seedless 
grapefruit,  any  handler  could  handle  an 
amount  of  sizes  48  and/or  56  red 
seedless  grapefruit  not  to  exceed  110 
percent  of  their  allotment  for  that  week. 
The  quantity  of  overshipments  (the 
amount  shipped  in  excess  of  a  handler's 
weekly  allotment)  is  deducted  from  the 
handler's  allotment  for  the  following 
week.  Overshipments  are  not  allowed 
during  week  1 1  because  there  are  no 
allotments  the  following  week  fi-om 
which  to  deduct  the  overshipments. 

If  handlers  fail  to  use  their  entire 
allotments  in  a  given  week,  the  amounts 
undershipped  will  not  be  carried 
forward  to  the  following  week. 
However,  a  handler  to  whom  an 
allotment  has  been  issued  could  lend  or 
transfer  all  or  part  of  such  allotment 
(excluding  the  overshipment  allowance) 
to  another  handler.  In  the  event  of  a 
loan,  each  party  will,  prior  to  the 
completion  of  the  loan  agreement,  notify 
the  committee  of  the  proposed  loan  and 
date  of  repayment.  If  a  transfer  of 
allotment  is  desired,  each  party  will 
promptly  notify  the  committee  so  that 
proper  adjustments  of  the  records  could 
be  made.  In  egch  case,  the  committee 
confirms  in  writing  all  such  transactions 
prior  to  the  following  week.  The 
committee  could  also  act  on  behalf  of 
handlers  wanting  to  arrange  allotment 
loans  or  participate  in  the  transfer  of 
allotment.  Repayment  of  an  allotment 
loan  is  at  the  discretion  of  the  handlers 
party  to  the  loan. 

The  committee  computed  each 
handler's  allotment  by  multiplying  the 
handler's  average  week  by  the 
percentage  established  by  regulation  for 
that  week.  The  committee  notified  each 
handler  prior  to  that  particular  week  of 
the  quantity  of  sizes  48  and  56  red 
seedless  grapefruit  such  handler  could 
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handle  during  a  particular  week,  making 
the  necessary  adjustments  for 
overshipments  and  loan  repayments. 

During  committee  deliberations  at  the 
May  22.  1998,  meeting,  several  concerns 
were  raised  regarding  the  regulation. 
One  area  of  concern  was  the  way 
allotment  base  is  calculated.  Two 
members  commented  that  the  rule  was 
not  fair  to  those  handlers  that  shipped 
the  majority  of  their  grapefruit 
shipments  during  the  11  week  period. 
They  said  that  using  a  33  week  season 
as  the  basis  for  allotment  was  not 
reflective  of  their  shipments  during  the 
regulated  period,  and  that  their 
allotment  was  not  enough  to  cover  their 
customer  base. 

The  committee  chose  to  use  the  past 
five  seasons  to  provide  the  most 
accurate  picture  of  an  average  season. 
When  recommending  procedures  for 
establishing  weekly  percentage  of  size 
regulation  for  red  seedless  grapefruit, 
the  committee  discussed  several 
methods  of  measuring  a  handler's 
volume  to  determine  this  base.  It  was 
decided  that  shipments  for  the  five 
previous  years  and  for  the  33  weeks 
beginning  the  third  Monday  in 
September  to  the  first  Sunday  the 
following  May  should  be  used  for 
calculation  purposes. 

This  bases  allotment  on  a  33  week 
period  of  shipments,  not  just  a  handler's 
early  shipments.  This  was  done 
specifically  to  accommodate  small 
shippers  or  light  volume  shippers,  who 
may  not  have  shipped  much  grapefruit 
in  Uie  early  season.  The  use  of  an 
average  week  based  on  33  weeks  also 
helps  adjust  for  variations  in  growing 
conditions  that  may  affect  when  fruit 
matures  in  different  seasons  and 
growing  areas.  After  considering 
different  ways  to  calculate  the  average 
week,  the  committee  settled  on  this 
method  as  the  definition  of  prior  period 
that  provides  each  handler  with  an 
equitable  base  from  which  to  establish 
shipments. 

In  its  discussion,  the  committee 
recognized  that  there  were  concerns 
regarding  the  way  base  is  calculated. 
However,  committee  members  also 
stated  that  this  type  of  regulation  is 
intended  to  be  somewhat  restrictive, 
and  providing  a  system  that  satisfies 
everyone  is  difficult,  if  not  impossible, 
to  achieve.  There  was  general  agreement 
that  this  method  was  the  best  option 
considered  thus  far.  Another  member 
commented  that  this  option  also 
provides  a  larger  industry  base  than  an 
1 1  week  calculation,  supplying  a  greater 
iiniouni  of  available  base  overall. 

Ill  n^^arcis  to  whether  their  allotment 
is  (Mioiinh  to  covjir  their  customer  base, 
the  procedures  under  which  this  rule 


was  recommended  provide  flexibility 
through  several  different  options. 
Handlers  could  transfer,  borrow  or  loan 
allotment  based  on  their  needs  in  a 
given  week.  Handlers  also  had  the 
option  of  overshipping  their  allotment 
by  10  percent  in  a  week,  as  long  as  the 
overshipment  was  deducted  from  the 
following  week's  shipments.  Statistics 
show  that  in  none  of  the  regulated 
weeks  was  the  total  available  allotment 
used.  The  closest  it  came  was  83  percent 
of  available  base  used.  However,  this 
still  left  an  available  allotment  for  loan 
or  transfer  of  over  57,000  cartons. 
Approximately  190  loans  and  transfers 
were  utilized  last  season.  To  facilitate 
this  process,  the  committee  staff 
provided  a  list  of  handler  names  and 
telephone  numbers  to  help  handlers 
find  possible  sources  of  allotment  if 
needed  for  loan  or  trade.  Also,  this 
regulation  only  restricts  shipments  of 
small  sized  red  grapefruit.  There  are  no 
volume  restrictions  on  larger  sizes. 

Another  concern  expressed  was  that 
the  rule  only  covers  red  seedless 
grapefruit.  One  member  wanted  the 
committee  to  consider  adding  white 
grapefruit  to  the  regulation.  The  member 
also  asked  that  the  committee  continue 
to  consider  other  possibilities  on  which 
to  base  regulation.  The  committee 
agreed  that  the  provisions  by  which  this 
regulation  is  recommended  should  be 
reviewed  on  a  continuous  base.  It  was 
also  stated  that  should  the  committee 
want  to  change  §  905.153,  the  section 
outlining  the  procedures  for  setting 
weekly  percentage  of  size  regulation, 
they  could  consider  it  as  part  of  the 
current  meeting.  No  motions  for  change 
were  received. 

Another  concern  expressed  was  that 
the  committee  was  considering  meeting 
too  often  during  the  regulatory  period  to 
consider  changing  the  weekly 
percentages.  The  member  said  that 
marketing  plans  are  made  further  in 
advance  than  two  to  three  weeks.  The 
committee  responded  that  information 
that  is  valuable  in  considering  the 
appropriate  percentage  levels  is  not 
available  until  the  regulatory  period 
begins.  Members  agreed  that  it  was 
important  to  meet  and  adjust 
percentages  as  necessary  as  seasonal 
information  becomes  available. 

At  the  September  3, 1998,  meeting, 
the  concern  was  raised  that  the  weekly 
percentages  recommended  were  not 
high  enough.  One  member  expressed 
that  they  had  routinely  shipped  all  their 
allotment  and  that  the  weekly 
percentages  should  be  higher.  The 
committee  responded  that  the 
provisions  for  loans,  transfers,  and 
overshipment  were  available  to  offset 
such  problems.  With  the  weekly 


percentages  established,  total  industry 
allotment  should  exceed  shipments  for 
the  majority  of  the  11  weeks,  so  that 
some  allotment  should  be  available  for 
loan  or  transfer. 

After  considering  the  concerns 
expressed,  and  the  available 
information,  the  committee  determined 
that  this  rule  is  needed  to  regulate 
shipments  of  small  sized  red  seedless 
grapefruit. 

This  rule  does  not  affect  the  provision 
that  handlers  may  ship  up  to  15 
standard  packed  cartons  (12  bushels)  of 
fruit  per  day  exempt  from  regulatory 
requirements.  Fruit  shipped  in  gift 
packages  that  are  individually 
addressed  and  not  for  resale,  and  fruit 
shipped  for  animal  feed  are  also  exempt 
from  handling  requirements  under 
specific  conditions.  Also,  fruit  shipped 
to  commercial  processors  for  conversion 
into  caimed  or  frozen  products  or  into 
a  beverage  base  are  not  subject  to  the 
handling  requirements  under  the  order. 

Section  8(e)  of  the  Act  requires  that 
whenever  grade,  size,  quality  or 
maturity  requirements  are  in  effect  for 
certain  commodities  under  a  domestic 
marketing  order,  including  grapefioiit, 
imports  of  that  commodity  must  meet 
the  same  or  comparable  requirements. 
This  rule  does  not  change  the  minimum 
grade  and  size  requirements  under  the 
order,  only  the  percentages  of  sizes  48 
and/or  56  red  grapefruit  that  may  be 
handled.  Therefore,  no  change  is 
necessary  in  the  grapefruit  import 
regulations  as  a  result  of  this  action. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  80  grapefruit 
handlers  subject  to  regulation  under  the 
order  and  approximately  1 1 .000  growers 
of  citrus  in  the  regulated  area.  Small 
agricultural  service  firms,  which 
includes  handlers,  have  been  defined  by 
the  Small  Business  Administration 
(SBA)  as  those  having  annual  receipts  of 
less  than  $5,000,000.  and  small 
agricultural  producers  ire  defined  as 
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those  having  annu  al  receipts  of  less  than 
$^00,000  (13  CFR  121.601). 

Based  on  the  in(  lustry  and  committee 
data  for  the  1997-  )8  season,  the  average 
annual  f.o.b.  price  for  fresh  Florida  red 
grapefruit  during  I  he  1997-98  season 
was  around  $6.30  per  Vs  bushel  cartons, 
and  total  fresh  shi  )ments  for  the  1997- 
98  season  are  estii  lated  at  15.5  million 
cartons  of  red  grajefruit.  Approximately 
20  percent  of  all  handlers  handled  60 
percent  of  Florida  grapefruit  shipments. 
In  addition,  many  of  these  handlers  ship 
other  citrus  fruit  aid  products  which 
are  not  included  ii  i  committee  data  but 
would  contribute  further  to  handler 
receipts.  Using  th^  average  f.o.b.  price, 
about  80  percent  c  f  grapefruit  handlers 
could  be  consider  id  small  businesses 
under  SBA's  definition  and  about  20 
percent  of  the  handlers  could  be 
considered  large  businesses.  The 
majority  of  Floridi  grapefruit  handlers, 
and  growers  may  pe  classified  as  small 
entities. 

Under  the  authdrity  of  §  905.52  of  the 
order,  this  rule  Units  the  volume  of 
small  red  seedless  grapefruit  entering 
the  fresh  market  during  the  1 1  weeks 
beginning  the  thirti  Monday  in 
September  for  the  |l 998-99  season.  This 
rule  utiUzes  the  provisions  of  §  905.153. 
This  rule  limits  the  volimie  of  sizes  48 
and/or  56  red  seedless  grapefruit  by 
setting  the  weekly  percentage  for  each  of 
the  11  weeks  at  3^  percent  for  the  first 
seven  weeks  (September  21  through 
November  8),  and  32  percent  for  the 
next  four  weeks  (November  9  through 
December  6).  Thi^  is  a  change  from  the 
committee's  origiiial  recommendation  of 
a  25  percent  weekly  percentage  for  each 
of  the  1 1  weeks.  Lfnder  such  a 
limitation,  the  quantity  of  sizes  48  and/ 
or  56  red  seedless.grapefruit  that  may  be 
shipped  by  a  handler  during  a  particular 
week  is  calculatea  using  the  established 
percentage.  | 

By  taking  the  established  percentage 
times  the  average  weekly  volume  of  red 
grapefruit  handle<  by  such  handler  in 
the  previous  five  !  easons,  the  committee 
calculates  a  hand]  er's  weekly  allotment 
of  small  sizes.  Thi  i  rule  sets  the  weekly 
percentage  at  37  percent  for  the  first 
seven  weeks  (September  21  through 
November  8),  and!  32  percent  for  the 
next  four  weeks  (November  9  through 
December  6)  of  thfe  1 1  week  period.  This 
rule  provides  a  supply  of  small  sized 
red  seedless  grapefruit  sufficient  to  meet 
market  demand,  \irithout  saturating  all 
markets  with  these  small  sizes.  This  rule 
is  necessary  to  he|p  stabilize  the  market 
and  improve  grower  returns  during  the 
early  part  of  the  season. 

At  the  May  22,  L998,  meeting,  the 
committee  recomi  nended  that  the 
percentage  for  eac  h  of  the  11  weeks  be 


established  at  the  25  percent  level.  They 
reasoned  that  this  percentage,  when 
combined  with  the  average  weekly 
shipments  for  the  total  industry,  would 
provide  a  total  industry  allotment  of 
239,243  cartons  of  sizes  48  and/ or  56 
red  seedless  grapefruit  per  regulated 
week.  This  percentage  would  have 
allowed  total  shipments  of  small  red 
seedless  grapefruit  to  approach  the 
250,000  carton  mark  during  regulated 
weeks  without  exceeding  it. 

The  committee  met  again  September 
3, 1998,  and  revisited  the  weekly 
percentage  issue.  The  committee 
recommended  that  the  weekly 
percentages  be  set  to  37  percent  for  the 
first  seven  weeks  (September  21  through 
November  8),  and  32  percent  for  the 
next  four  weeks  (November  9  through 
December  6). 

The  weekly  percentage  of  25  percent, 
when  combined  with  the  average 
weekly  shipments  for  the  total  industry, 
would  provide  a  total  industry 
allotment  of  nearly  250,000  cartons  of 
sizes  48  and/or  56  red  seedless 
grapefruit  per  regulated  week.  Based  on 
shipments  from  seasons  1993-97,  a  total 
available  weekly  allotment  of  250,000 
cartons  would  exceed  actual  shipments 
for  each  of  the  first  three  weeks  that  will 
be  regulated  under  this  rule.  In  addition, 
if  a  25  percent  restriction  on  small  sizes 
had  been  applied  during  the  11  week 
period  in  the  three  seasons  prior  to  the 
1996-97  season,  an  average  of  4.2 
percent  of  overall  shipments  during  that 
period  would  have  been  affected.  This 
rule  affects  even  fewer  shipments  by 
establishing  less  restrictive  weekly 
percentages.  In  addition,  a  large 
percentage  of  this  volume  most  likely 
could  have  been  replaced  by  larger 
sizes.  Under  this  rule  a  sufficient 
volume  of  small  sized  red  grapefruit 
will  still  be  allowed  into  all  channels  of 
trade,  and  allowances  will  be  in  place 
to  help  handlers  address  any  market 
shortfall.  Therefore,  the  overall  impact 
on  total  seasonal  shipments  and  on 
industry  cost  should  be  minimal. 

The  early  season  crop  tends  to  have 
a  greater  percentage  of  small  sizes.  This 
creates  a  glut  of  smaller,  lower  priced 
finiit,  driving  down  the  price  for  all 
sizes.  Early  in  the  season,  larger  sized 
fruit  commands  a  premium  price.  In 
some  cases,  the  f.o.b.  is  $4  to  $6  a  carton 
more  than  for  the  smaller  sizes.  In  early 
October,  the  f.o.b.  for  a  size  27  averages 
around  $10.00  per  carton.  This 
compares  to  an  average  f.o.b.  of  $5.50 
per  carton  for  size  56.  By  the  end  of  the 
11  week  period  covered  in  this  rule,  the 
f.o.b.  for  large  sizes  has  dropped  to 
within  two  dollars  of  the  f.o.b.  for  small 
sizes. 


The  over  shipment  of  smaller  sized 
red  seedless  grapefruit  early  in  the 
season  has  contributed  to  below 
production  cost  returns  for  growers  and 
lower  on  tree  values.  An  economic 
study  done  by  the  University  of 
Florida — Institute  of  Food  and 
Agricultural  Sciences  (UF-IFAS)  in  May 
1997,  found  that  on  tree  prices  had 
fallen  from  a  high  near  $7.00  in  1991- 
92  to  around  $1.50  for  the  1996-97 
season.  The  study  projected  that  if  the 
industry  elected  to  make  no  changes, 
the  on  tree  price  would  remain  around 
$1.50.  The  study  also  indicated  that 
increasing  minimum  size  restrictions 
could  help  raise  returns. 

This  regulation  will  have  a  positive 
impact  on  affected  entities.  The  purpose 
of  this  rule  is  to  help  stabilize  the 
market  and  improve  grower  returns  by 
limiting  the  volume  of  small  sizes 
marketed  early  in  the  season.  There  are 
no  volume  restrictions  on  larger  sizes. 
Therefore,  larger  sizes  could  be 
substituted  for  smaller  sizes  with  a 
minimum  effect  on  overall  shipments. 
While  this  rule  may  necessitate  spot 
picking,  which  may  entail  slightly 
higher  harvesting  costs,  many  in  the 
industry  are  already  using  the  practice, 
and  because  this  regulation  is  only  in 
effect  for  part  of  the  season,  the  overall 
effect  on  costs  is  minimal.  This  rule  is 
not  expected  to  appreciably  increase 
costs  to  producers. 

This  rule  helps  limit  the  effects  of  an 
over  supply  of  small  sizes  early  in  the 
season.  A  similar  rule  was  enacted 
successfully  last  season.  During  the  11 
week  period,  the  regulation  was 
successful  at  helping  maintain  prices  at 
a  higher  level  than  the  prior  season,  and 
sizes  48  and  56  by  count  and  as  a 
percentage  of  total  shipments  were 
reduced.  Therefore,  this  action  should 
have  a  positive  impact  on  grower 
returns. 

For  the  weeks  when  pricing 
information  was  available,  last  season's 
prices  were  higher  in  five  of  the  six 
weeks  when  compared  with  f.o.b.  prices 
&x)m  the  1996-97  season.  The  average 
f.o.b.  for  these  weeks  was  $6.28  for  the 
1996-97  season  and  $6.55  for  the  1997- 
98  season.  It  also  reduced  sizes  48  and 
56  as  a  percentage  of  the  crop.  Last 
season  sizes  48  and  56  represented  31 
percent  of  shipments  during  the  1 1 
week  regulatory  period,  compared  to  38 
percent  during  the  previous  season. 
There  was  also  a  15  percent  reduction 
in  shipments  of  sizes  48  and  56  by 
count.  Niunbers  from  the  month 
following  the  11  weeks  of  regulation 
also  indicate  that  in  December  1997  the 
on  tree  price  for  grapefruit  was  $2.26 
compared  to  $1.55  for  the  previous 
season. 
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The  rule  was  also  successful  in 
reducing  the  steep  drop  in  prices  for 
larger  sizes  that  had  occurred  in 
previous  seasons.  During  the  six  weeks 
from  mid-October  through  November, 
prices  for  sizes  23,  27,  32,  and  36  fell 
by  28,  27,  21,  and  20  percent, 
respectively,  during  the  1996-97  season. 
Prices  for  the  same  sizes  during  the 
same  period  last  season  only  fell  by  5, 
5,  2,  and  7  percent,  respectively,  under 
regulation.  Prices  for  all  sizes  were 
firmer  diuing  this  period  last  season 
when  compared  to  the  previous  year, 
with  the  weighted  average  price 
dropping  only  9  percent  during  this 
period  last  season  as  compared  to  22 
percent  for  the  previous  season. 

An  economic  study  done  by  Florida 
Citrus  Mutual  (Lakeland,  Florida]  in 
April  1998,  found  that  the  weekly 
percentage  regulation  had  been 
effective.  The  study  indicated  that  part 
of  the  strength  in  early  season  pricing 
appeared  to  be  due  to  the  use  of  the 
weekly  percentage  rule  to  limit  the 
volume  of  sizes  48  and  56.  Prices  were 
generally  higher  across  the  size 
spectrum  with  sizes  48  and  56  having 
the  largest  gains,  with  larger  sized 
grapefruit  registering  modest 
improvements.  It  also  stated  that  sizes 
48  and  56  grapefruit  accounted  for 
around  27  percent  of  domestic 
shipments  during  the  11  weeks  during 
the  1996-97  season,  compared  to  only 
17  percent  during  the  same  period  last 
season,  as  small  sizes  were  used  to 
supply  export  customers  with 
preferences  for  small  sized  grapefruit. 

Even  with  restrictions  in  place,  total 
shipments  during  the  1 1  week  period 
last  season  were  higher  than  the 
previous  season.  There  was  also  no 
noticeable  drop  in  exports.  Therefore, 
shipments  remained  strong  and  prices 
were  stabilized  during  the  regulated 
period. 

The  interim  final  rule  increased  the 
weekly  percentages  over  the  percentages 
originally  recommended  at  the  May  22, 
1998,  meeting.  The  changes 
recommended  by  the  committee  at  its 
September  3, 1998.  meeting  set  the 
percentages  at  a  higher  level,  and  at 
levels  comparable  to  last  season.  These 
percentages  were  still  restrictive,  but 
allowed  the  utilization  of  more  small 
sized  fruit.  During  the  1 1  week  period 
of  weekly  percentage  regulation  last 
season,  the  committee  recommended 
increasing  the  weekly  percentages  to  35 
percent  for  the  majority  of  the  11  weeks, 
similar  to  what  was  recommended  for 
this  season.  Even  with  the  weekly 
percentage  at  35  percent,  shipments  of 
sizes  48  and  56  remained  close  to  the 
250,000  carton  mark  during  the  11 
weeks.  In  only  3  of  the  11  weeks  did  the 


volume  of  sizes  48  and  56  exceed 
250,000  cartons,  and  even  then,  by  not 
more  than  35,000  cartons. 

Over  50  percent  of  red  seedless 
grape&uit  is  shipped  to  the  fresh 
market.  Because  of  reduced  demand  and 
an  oversupply,  the  processing  outlet  is 
not  currently  profitable.  Consequently, 
it  is  essential  that  the  market  for  fresh 
red  grapefruit  be  fostered  and 
maintained.  Any  costs  associated  with 
this  action  will  only  be  for  the  1 1  week 
regulatory  period.  However,  benefits 
from  this  action  could  stretch 
throughout  the  entire  33  week  season. 

This  rule  is  intended  to  stabilize  the 
market  during  the  early  season  and 
increase  grower  returns.  Information 
available  from  last  season  suggests  the 
regulation  could  do  both.  A  stabilized 
price  that  returns  a  fair  market  value 
benefits  both  small  and  large  growers 
and  handlers.  The  opportunities  and 
benefits  of  this  rule  are  expected  to  be 
available  to  all  red  seedless  grapefruit 
handlers  and  growers  regardless  of  their 
size  of  operation. 

One  alternative  to  the  actions 
approved  was  considered  by  the 
committee  prior  to  making  the 
recommendations  at  the  May  22, 1998, 
meeting.  The  alternative  discussed  was 
whether  to  amend  §  905.153  in 
conjimction  with  setting  a  weekly 
percentage.  Two  members  suggested 
that  the  calculation  used  to  determine  a 
handler's  allotment  base  should  be 
changed  from  33  weeks  to  a  calculation 
that  used  the  11  weeks  regulated  by  the 
rule.  In  its  discussion,  the  committee 
recognized  that  there  were  concerns 
regarding  the  way  base  is  calculated. 
However,  committee  members  also 
stated  that  this  type  of  regulation  is 
intended  to  be  somewhat  restrictive, 
and  providing  a  system  that  satisfies 
everyone  is  difficult,  if  not  impossible, 
to  achieve.  There  was  general  agreement 
that  though  this  method  had  its 
concerns,  it  was  the  best  option 
considered  thus  far.  Therefore,  the 
committee  rejected  this  alternative, 
concluding  the  recommendations 
previously  discussed  were  appropriate 
for  the  industry. 

Another  alternative  action  was 
considered  at  the  September  3,  1998, 
meeting.  Rather  than  changing  all  the 
weekly  percentages,  it  was  suggested 
that  the  committee  only  consider  three 
weeks  at  a  time  in  making  its 
recommendations  for  change.  The 
committee  would  then  meet  before  each 
three  week  period  began  to  consider  the 
appropriate  weekly  percentages  for 
those  three  weeks.  The  committee 
agreed  that  it  was  important  to  meet  on 
a  regular  basis  during  the  regulation 
period  to  help  ensure  that  the  weekly 


percentages  are  at  the  appropriate  level. 
However,  the  committee  also  recognized 
that  marketing  plans  are  made  more 
than  three  weeks  in  advance,  and  that 
it  was  important  to  try  to  provide 
handlers  with  as  much  advance  notice 
of  their  allotment  of  small  sizes  as 
possible.  Therefore,  the  committee 
rejected  this  alternative. 

Handlers  utilizing  the  flexibility  of 
the  loan  and  transfer  aspects  of  this 
action  will  be  required  to  submit  a  form 
to  the  committee.  The  rule  increases  the 
reporting  burden  on  approximately  80 
handlers  of  red  seedless  grapefruit  who 
will  be  taking  about  0.03  hour  to 
complete  each  report  regarding 
allotment  loans  or  transfers.  The 
information  collection  requirements 
contained  in  this  section  have  been 
approved  by  the  OfBce  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13)  and  assigned  OMB 
number  0581-0094.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

As  noted  in  the  initial  regulatory 
flexibility  analysis,  the  Department  has 
not  identified  any  relevant  Federal  rules 
that  duplicate,  overlap  or  conflict  with 
this  rule.  However,  red  seedless 
grapefruit  must  meet  the  requirements 
as  specified  in  the  U.S.  Standards  for 
Grades  of  Florida  Grapefruit  (7  CFR 
51.760  through  51.784)  issued  under  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621  through  1627). 

In  addition,  the  committee's  meetings 
were  widely  publicized  throughout  the 
citrus  industry  and  all  interested 
persons  were  invited  to  attend  the 
meetings  and  participate  in  committee 
deliberations  on  all  issues.  Like  all 
committee  meetings,  the  May  22.  1998. 
meeting,  and  the  September  3. 1998, 
meeting  were  public  meetings  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  Tuesday.  August  11.  1998 
(63  FR  42764).  A  20-day  comment 
period  was  provided  to  allow  interested 
persons  to  respond  to  the  proposal.  The 
comment  period  ended  August  31, 1998. 
No  comments  were  received.  An  interim 
final  rule  concerning  this  action  was 
published  in  the  Federal  Register  on 
Monday.  September  28.  1998  (63  FR 
51511).  A  10-day  comment  period  was 
provided  to  allow  interested  persons  to 
respond  to  the  rule.  The  comment 
period  ended  October  8. 1998.  No 
comments  were  recei'ed.  Copies  of  both 
rules  were  mailed  or  sent  via  facsimile 
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to  all  committee  itiembers  and  to 
grapefruit  grower*  and  handlers.  The 
rules  were  also  made  available  through 
the  Internet  by  \hh  Office  of  the  Federal 
Register. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  necommendations 
submitted  by  the  committee  and  other 
available  information,  it  is  found  that 
finahzing  the  intarim  final  rule,  without 
change,  as  publisped  in  the  Federal 
Register  (63  PR  51511.  September  28, 
1998)  will  tend  td  effectuate  the 
declared  policy  of  the  Act. 

List  of  Subjects  iit  7  CFR  Fart  905 

Grapefruit,  Maiketing  agreements. 
Oranges,  Reportir  g  and  recordkeeping 
requirements,  Taj  igelos,  Tangerines. 

PART  90&-ORANQES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

Accordingly,  tie  interim  final  rule 
amending  7  CFR  )art  905  which  was 
published  at  63  Fi^  51511  on  September 
28,  1998,  is  adopted  as  a  final  rule 
without  change. 

Dated:  January  21 ,  1999. 
Robert  C  Keeney, 

Deputy  Administrai  or,  Fruit  and  Vegetable 

Programs. 

|FR  Doc.  99-1786  F  led  1-25-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1260 
[No.  LS-ee-002] 

Beef  Promotion  ind  Research; 
Reapportionment 

agency:  Agricultjiral  Marketing  Service, 

USD  A. 

ACTION:  Final  mli 


SUMMARY:  This  fi 
representation  o 
Promotion  and 
established  undei 
and  Research  Aci 
reflect  changes  i 
cattle  and  beef  i 
occurred  since  t 


al  rule  adjusts 
the  Cattlemen's  Beef 
search  Board  (Board), 
the  Beef  Promotion 
(Act)  of  1985,  to 
cattle  inventories  and 
ports  that  have 
most  recent  Board 
reapportionment 'rule  became  effective 
in  1996.  These  ac  justments  are  required 
by  the  Beef  Prom  ation  and  Research 
Order  (Order)  and  will  result  in  a 
decrease  in  Boan  membership  from  111 
to  110,  effective  mth  the  Secretfiry's 
appointments  foi  terms  beginning  early 
in  the  year  2000. 
EFFECTIVE  DATE:  lilarch  29.  1999. 


FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp,  Chief,  Marketing 
Programs  Branch,  Livestock  and  Seed 
Program,  Agricultural  Marketing  Service 
(AMS),  Stop  0251, 1400  Independence 
Avenue,  SW.,  Washington,  D.C.  20250- 
0251.  Telephone  number  202/720-1115. 
SUPPLEMENTARY  INFORMATION: 

Executive  Orders  12866  and  12778  and 
the  Regulatory  Flexibility  Act 

The  Department  of  Agriculture 
(Department)  is  issuing  this  final  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  Section  11  of  the 
Act  provides  that  nothing  in  the  Act 
may  be  construed  to  preempt  or 
supersede  any  other  program  relating  to 
beef  promotion  organized  and  operated 
under  the  laws  of  the  United  States  or 
any  State.  There  are  no  administrative 
proceedings  that  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Pvu^uant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA) 
(5  United  States  Code  (U.S.C.)  601  et 
seq.).  The  Administrator  of  AMS  has 
considered  the  economic  effect  of  this 
action  on  small  entities  and  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  purpose  of  RFA  is  to  fit  regulatory 
actions  to  the  scale  of  businesses  subject 
to  such  actions  in  order  that  small 
businesses  will  not  be  unduly  burdened. 

In  the  January  30, 1998,  issue  of 
"Cattle,"  the  Department's  National 
Agricultural  Statistics  Service  (NASS) 
estimates  that  in  1997  the  number  of 
cattle  operations  in  the  United  States 
totaled  about  1.17  million.  The  majority 
of  these  operations  subject  to  the  Order 
are  considered  small  businesses  under 
the  criteria  established  by  the  Small 
Business  Administration. 

The  final  rule  imposes  no  new  burden 
on  the  industry.  It  only  adjusts 
representation  on  the  Board  to  reflect 
changes  in  domestic  cattle  inventory 
and  cattle  and  beef  imports.  This  action 
will  adjust  representation  on  the  Board, 
established  under  the  Act.  The 
adjustments  are  required  by  the  Order 
and  would  result  in  a  decrease  in  Board 
membership  from  111  to  110. 

The  Board  was  initially  appointed 
August  4,  1986,  pursuant  to  the 
provisions  of  the  Act  (7  U.S.C.  2901  et 
seq.)  and  the  Order  issued  thereunder  (7 
CFR  1260.101  et  seq.).  Domestic 
representation  on  the  Board  is  based  on 
cattle  inventory  numbers,  and  importer 
representation  is  based  on  the 


\ 


conversion  of  the  volume  of  imported 
cattle,  beef,  or  beef  products  into  live 
animal  equivalencies. 

Section  1260.141(b)  of  the  Order 
provides  that  the  Board  shall  be 
composed  of  cattle  producers  and 
importers  appointed  by  the  Secretary 
from  nominations  submitted  by  certified 
producer  organizations.  A  producer  may 
only  be  nominated  to  represent  the  imit 
in  which  that  producer  is  a  resident. 

Section  1260.141(c)  of  the  Order 
provides  that  at  least  every  3  years  and 
not  more  than  every  2  years,  the  Board 
shall  review  the  geographic  distribution 
of  cattle  inventories  throughout  the 
United  States  and  the  volume  of 
imported  cattle,  beef,  and  beef  products 
and,  if  warranted,  shall  reapportion 
units  and/or  modify  the  number  of 
Board  members  from  units  in  order  to 
reflect  the  geographic  distribution  of 
cattle  production  voliune  in  the  United 
States  and  the  volume  of  cattle,  beef,  or 
beef  products  imported  into  the  United 
States. 

Section  1260.141(d)  of  the  Order 
authorizes  the  Board  to  recommend  to 
the  Secretary  modifications  in  the 
number  of  cattle  per  unit  necessary  for 
representation  on  the  Board. 

Section  1260.141(e)(1)  provides  that 
each  geographic  unit  or  State  that 
includes  a  total  cattle  inventory  equal  to 
or  greater  than  500.000  head  of  cattle 
shall  be  entitled  to  one  representative 
on  the  Board.  Section  1260.141(e)(2) 
provides  that  States  that  do  not  have 
total  cattle  inventories  equal  to  or 
greater  than  500.000  head  shall  be 
grouped,  to  the  extent  practicable,  into 
geographically-contiguous  units,  each  of 
which  have  a  combined  total  inventory 
of  not  less  than  500.000  head.  Such 
grouped  units  are  entitled  to  at  least  one 
representative  on  the  Board.  Each  unit 
that  has  an  additional  one  million  head 
of  cattle  within  a  unit  qualifies  for 
additional  representation  on  the  Board 
as  provided  in  §  1260.141(e)(4).  As 
provided  in  §  1260.141(e)(3).  importers 
are  represented  by  a  single  unit,  with 
the  number  of  Board  members  based  on 
a  conversion  of  the  total  volume  of 
imported  cattle,  beef,  or  beef  products 
into  live  animal  equivalencies. 

The  initial  Board  appointed  in  1986 
was  composed  of  113  members. 
Reapportionment  based  on  a  3-year 
average  of  cattle  inventory  numbers  and 
import  data,  reduced  the  Board  to  111 
members  in  1990  and  107  members  in 
1993  before  the  Board  was  increased  to 
111  members  with  appointments  for 
terms  effective  in  early  in  1997. 

The  current  Board  representation  by 
States  or  units  has  been  based  on  an 
average  of  the  January  1, 1993, 1994, 
and  1995  inventory  of  cattle  in  the 
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various  States  as  reported  by  NASS  of 
the  Department.  Importer  representation 
has  been  based  on  a  combined  total 
average  of  the  1992, 1993,  and  1994  live 
cattle  imports  as  published  by  the 
Foreign  Agricultural  Service  (FAS)  of 
the  Department  and  the  average  of  the 
1992, 1993,  and  1994  live  animal 
equivalents  for  imported  beef  products. 

Recommendations  concerning  Board 
reapportionment  were  approved  by  the 
Board  at  its  July  19, 1998,  meeting.  In 
considering  reapportionment,  the  Board 
reviewed  cattle  inventories  as  well  as 
cattle,  beef,  and  beef  product  import 
data  for  the  period  January  1, 1995,  to 
January  1, 1998.  The  Board 
recommended  that  a  3-year  average  of 
cattle  inventories  and  import  numbers 
should  be  continued.  The  Board 
determined  that  an  average  of  the 
January  1,  1996,  1997,  and  1998 
Department  cattle  inventory  numbers 
would  best  reflect  the  number  of  cattle 
in  each  State  or  unit  since  publication 
of  the  1996  reapportionment  rule. 

The  Board  reviewed  the  March  1998 
FAS  circular,  "U.S.  Trade  and 
Prospects,  Dairy,  Livestock,  and 
Poultry,"  to  determine  proper  importer 
representation.  The  Board 
recommended  the  use  of  a  combined 
total  of  the  average  of  the  1995, 1996, 
and  1997  cattle  import  data  and  the 
average  of  the  1995, 1996,  and  1997  live 
animal  equivalents  for  imported  beef 
products.  The  method  used  to  calculate 
the  total  number  of  Uve  cattle 
equivalents  was  the  same  as  that  used 
in  the  previous  reapportionment  of  the 
Board.  The  recommendation  for 
importer  representation  is  based  on  the 
most  recent  3 -year  average  of  data 
available  to  the  Board  at  its  July  19, 
1998,  meeting  to  be  consistent  with  the 
procedures  used  for  domestic 
representation. 

On  August  28,  1998,  AMS  published 
in  the  Federal  Register  (63  FR  45969) 
for  public  comment  a  proposed  rule 
providing  for  the  adjustment  in  Board 
membership. 

The  Department  did  not  receive  any 
comments  concerning  the  proposed 
rule.  Thus,  the  reapportionment  of  the 
Board  in  this  final  rule  is  unchanged 
from  the  proposed  rule.  The  final  rule 
decreases  the  number  of  representatives 
on  the  Board  from  111  to  110.  Two 
States  and  one  unit — ^Missouri.  Texas, 
and  the  Northwest  unit — lose  one 
member  each;  two  States — Kansas  and 
Nebraska — gain  one  member  each.  As 
recommended  by  the  Board,  the  two 
member  Western  unit,  composed  of 
Nevada  and  Oregon  which  was  formed 
in  the  most  recent  reapportionment 
because  Nevada  did  not  have  sufficient 
cattle  inventory  to  qualify 


independently  for  a  position  on  the 
Board  is  dissolved.  Since  Nevada  and 
Oregon  each  qualify  for  a  Board  member 
based  on  the  1996-98  inventory 
numbers,  Nevada  and  Oregon  are  once 
again  listed  separately  with  one  member 
each.  The  States  and  units  affected  by 
the  reapportionment  and  the  current 
and  revised  member  representation  per 
unit  are  as  follows: 


Cattle  and  Calves  ^—Continued 


Current 

Revised 

states 

represen- 

represerv 

tatkxi 

tatkxi 

1.  Kansas 

6 

7 

2.  Missouri 

5 

4 

3.  Nebraska ;... 

6 

7 

4.  Texas  

15 

14 

5.  Northwest  unit 

2 

1 

6.  Westem  unit 

2 

0 

0 

7.  Nevada 

1 

8.  Oregon 

0 

1 

The  1998  nomination  and 
appointment  process  was  in  progress 
while  the  Board  was  developing  its 
recommendations.  Thus,  the  Board 
reapportionment  will  be  effective  with 
the  1999  nominations  and  appointments 
which  will  be  effective  early  in  the  year 
2000. 

List  of  Subjects  in  7  CFR  Part  1260 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
research.  Imports,  Marketing  agreement. 
Meat  and  meat  products.  Reporting  and 
recordkeeping  requirements. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  part  1260  is  amended  as  follows: 

PART  1260— BEEF  PROMOTION  AND 
RESEARCH 

1.  The  authority  citation  for  7  CFR 
part  1260  continues  to  read  as  follows: 

Authority:  7  U.S.C.  2901  et  seq. 

2.  In  section  1260.141,  paragraph  (a) 
and  the  table  immediately  following  it, 
are  revised  to  read  as  follows: 

§  1260.141    IMembership  of  Board. 

(a)  Beginning  with  the  1999  Board 
nominations  and  the  associated 
appointments  effective  early  in  the  year 
2000,  the  United  States  shall  be  divided 
into  40  geographical  units  and  one  unit 
representing  importers,  and  the  number 
of  Board  members  from  each  unit  shall 
be  as  follows: 

Cattle  and  Calves  ^ 


State/unit 

(1,000 
head) 

Directors 

1.  Alabama 

2.  Arizona 

3.  Arkansas 

4.  California 

1,627 

810 

1.870 

4.600 

2 

1 
2 
5 

State/unit 

(1.000 
head) 

Directors 

5.  Cokxado  

6.  Florkja 

7.  Georgia 

8.  Idaho 

9.  Illinois 

10.  Indiana 

11.  Iowa  

12.  Kansas 

13.  Kentucky  

14.  Louisiana 

15.  MkJhigan 

16.  Minnesota  

17.  Mississippi 

18.  Missouri 

19.  Montana  

20.  Nebraska 

21.  Nevada 

22.  New  Mexk»  .... 

23.  New  York  

24.  North  Carolina 

25.  North  Dakota  ... 

26.  Ohk)  

27.  Oklahoma 

28.  Oregon  

29.  Pennsylvania  ... 

30.  South  Carolina 

31.  South  Dakota  .. 

32.  Tennessee  

33.  Texas 

34.  Utah  

35.  Virginia  

36.  Wisconsin 

37.  Wyoming 

38.  Northwest 

3.117 
1.937 
1.497 
1.763 
1.720 
1.103 
3.867 
6,550 
2.550 
1.010 
1.133 
2.767 
1.3431 
4.450 
2.6a3 
6.517 

510 
1.480 
1.527 
1.160 
1.857 
1,483 
5,467 
1,440 
1,770 

517 

3.733 

2.460 

14.467 

903 
1,797 
3,700 
1.477 

3 
2 

1 
2 
2 

1 
4 
7 
3 
1 
1 
3 
1 
4 
3 
7 
1 
1 
2 
1 
2 
1 
5 
1 
2 
1 
4 
2 
1 
1 
2 
4 
1 
1 

Alaska 

11 

167 

1,230 

Hawsui 

Washington 

Total  

39.  Northeast  

1,408 

1 

Connectkujt 

Delaware  

Maine 

70 

29 

113 

63 

41 

68 

7 

302 

693 

Massachusetts ... 
New  Hampshire 

New  Jersey 

Rhode  Island  

Vermont 

Total  

40.  Mid-Atlantic  

1 

Distnct  of  Colum- 
bia   

Maryland 

West  Virginia  

0 
275 

447 

Total  

41.  Importer*  

722 
6,535 

7 

^  1996.  1997,  and  1998  average  of  January 
1  cattle  inventory  data. 

2 1995.  1996.  and  1997  average  of  annual 
import  data. 

•        •        •        *        • 

Dated:  January  21,  1999. 

Barry  L.  Carpenter, 

Deputy  Administrator,  Livestock  and  Seed 

Proffxim. 

IFR  Doc.  99-1785  Filed  1-25-99;  8:45  am) 
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DEPARTMENT  1 5F  TRANSPORTATION 

Federal  Aviatiofi  Administration 

14  CFR  Part  39  I 

[Docket  No.  98-C^-34-AD;  Amendment  39- 
11006;  AD  99-02-114] 

RIN2120-AA64    i 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  Model  2000 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthinass  directive  (AD)  that 
applies  to  certai  i  Raytheon  Aircraft 
Company  (Raytl  eon)  Model  2000 
airplanes  (comn  only  referred  to  as 
Beech  Model  20  30  airplanes).  This  AD 
requires  inspect  ng  the  stainless  steel 
fuel  line,  part  number  (P/N)  3035737, 
for  evidence  of  ( hafing  and  a  minimum 
clearance  betwejn  the  fuel  line  and 
power  lever  bracket,  P/N  122-940028-1; 
and  replacing  the  fuel  line  and 
modifying  the  power  lever  bracket,  as 
necessary.  This  AD  is  the  result  of 
chafing  found  oi  i  the  stainless  steel  fuel 
line  on  several  c  f  the  affected  airplanes. 
The  actions  specified  by  this  AD  are 
intended  to  present  fuel  line  chafing 
caused  by  inter^rence  with  the  power 
lever  bracket,  which  could  result  in  fuel 
leakage  and  caui  se  a  fire  in  the  engine 
compartment. 
DATES:  Effective  March  5,  1999. 

The  incorpora  tion  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Rjgister  as  of  March  5, 
1999. 

ADDRESSES:  Sen  ice  information  that 
applies  to  this  A  D  may  be  obtained  from 
the  Raytheon  Aircraft  Company,  P.O. 
Wichit4  Kansas  67201-0085; 
625-7043.  This 
information  mat  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-(|:E-34-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW, 
suite  700,  Washington,  EX:. 
FOR  FURTHER  INRORMATION  CONTACT:  Mr. 
Scott  West,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Ro|ad.  Mid-Continent 
Airport,  Wichiti,  Kansas  67209; 
telephone:  (316)  946-4146;  facsimile: 
(316) 946-4407, 

SUPPLEMENTARY  INFORMATION: 


Box  85 
telephone:  (800 


Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Raytheon  Model  2000 
airplanes  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  September  2, 
1998  (63  FR  46711).  The  NPRM 
proposed  to  require  inspecting  the 
stainless  steel  fuel  line,  part  number  (P/ 
N)  3035737,  for  evidence  of  chafing  and 
a  minimum  clearance  between  the  fuel 
line  and  power  lever  bracket,  P/N  122- 
940028-1 ;  and  replacing  the  fuel  line 
and  modifying  the  power  lever  bracket, 
as  necessary.  Accomplishment  of  the 
proposed  action  as  specified  in  the 
NPRM  would  be  in  accordance  with 
Raytheon  Mandatory  Service  Bulletin 
SB.28-3104,  Issued:' September,  1997. 

The  NPRM  was  the  result  of  chafing 
found  on  the  stainless  steel  fuel  line  on 
several  of  the  affected  airplanes. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  pubUc  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  49  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
4  workhoiu^  per  airplane  to  accomplish 
this  action  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Parts 
cost  approximately  $465  per  airplane. 
Based  on  these  figiues,  the  total  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $34,545,  or  $705  per 
airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 


not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Ammdad] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

99-02-14    Raytheon  Aircraft  Company 

(Type  Certificate  No.  A38CE  formerly 
held  by  the  Beech  Aircraft  Corporation): 
Amendment  39-11006;  Docket  No.  98- 
CE-34-AD. 
Applicability:  Model  2000  airplanes,  serial 
numbers  NC— 4  through  NC-53,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
l)een  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 
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Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  fuel  line  chafing  caused  by 
interference  with  the  power  lever  bracket, 
which  could  result  in  fuel  leakage  and  cause 
a  lire  in  the  engine  compartment,  accomplish 
the  following: 

(a)  Within  the  next  100  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  inspect  the  engine  stainless  steel  fuel 
line,  part  number  (P/N)  3035737,  for 
evidence  of  chaflng  and  a  minimum 
clearance  of  .06-inch  between  the  fuel  line 
and  power  lever  bracket,  P/N  122-940028-1. 
Accomplish  this  inspection  in  accordance 
with  the  Accomplishment  Instructions 
section  of  Raytheon  Mandatory  Service 
Bulletin  SB.28.3104,  Issued:  September, 
1997. 

(b)  If  chafing  is  evident  on  the  fuel  line, 
prior  to  further  flight,  replace  the  fuel  line 
with  a  new  fuel  line  and  modify  the  power 
lever  bracket  in  accordance  with  the 
Accomplishment  Instructions  section  of 
Raytheon  Mandatory  Service  Bulletin 
SB.28.3104,  Issued:  September,  1997. 

(c)  If  the  clearance  between  the  fiiel  line 
and  the  power  lever  bracket  is  less  than  .06- 
inch,  prior  to  further  flight,  modify  the  power 
lever  bracket  in  accordance  with  the 
Accomplishment  Instructions  section  of 
Raytheon  Mandatory  Service  Bulletin 
SB.28.3104,  Issued:  September,  1997. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (AGO),  1801  Airport 
Road,  Room  100,  Mid-Continent  Airp>ort, 
Wichita,  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Insp>ector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &om  the  Wichita  ACO. 

(f)  The  inspection,  replacement,  and 
modification  required  by  this  AD  shall  be 
done  in  accordance  with  Raytheon 
Mandatory  Service  Bulletin  SB.28.3104, 
Issued:  September,  1997.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  Raytheon  Aircraft 
Company,  P.O.  Box  85,  Wichita,  Kansas 
67201-0085.  Copies  may  be  inspected  at  the 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558, 601  E.  12th  Street, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW,  suite  700,  Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
March  5, 1999. 


Issued  in  Kansas  City,  Missouri,  on  January 
12, 1999. 
Larry  E.  Werth, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  99-1238  Filed  1-25-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9ft-CE-78-AD;  Amendment  39- 
11007;  AD  99-02-15] 

RIN  2120-AA64 

Airworthiness  Directives;  Avions 
Pierre  Robin  Model  R2160  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Direct  final  rule;  request  for 

comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AID)  that 
applies  to  certain  Avions  Pierre  Robin 
Model  R2160  airplanes.  This  AD 
requires  repetitively  inspecting  the 
engine  bearer  for  cracks,  and  replacing 
the  engine  bearer  with  a  reinforced  part 
either  immediately  or  at  a  certain  time 
period  depending  on  whether  cracks  are 
foimd  during  the  inspections.  Replacing 
the  engine  bearer  vnth  a  reinforced  part 
terminates  the  repetitive  inspection 
requirement.  This  AD  is  the  result  of      \ 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  France.  The 
actions  specified  in  this  AD  are 
intended  to  detect  and  correct  cracks  in 
the  engine  bearer,  which  could  result  in 
the  engine  separating  from  the  airplane. 

DATES:  Effective  March  29,  1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  29, 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  op  or  before 
February  22, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-78- 
AD.  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  Avions 
Pierre  Robin,  1,  route  de  Troyes,  21121 
Darois-France;  telephone:  80  44  20  50; 
facsimile:  80  35  60  80.  This  information 
may  also  be  examined  at  the  Federal 


Aviation  Administration  (FAA),  Central 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-78- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Karl  M.  Schletzbaum,  Aerospace 
Engineer,  FAA,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106;  telephone: 
(816)  426-6932;  facsimile:  (816)  426- 
2169. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

The  Direction  Generale  de  1 'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Avions 
Pierre  Robin  Model  R2160  airplanes. 
The  EKiAC  reports  cracks  in  the  engine 
bearer  in  the  area  of  the  spools. 

This  condition,  if  not  detected  and 
corrected,  could  result  in  the  engine 
separating  from  the  airplane. 

Relevant  Service  Information 

Avions  Pierre  Robin  has  issued 
Service  Bulletin  No.  97,  dated  April  22, 
1983,  which  specifies  procedures  for 
inspecting  the  engine  bearer  for  cracks. 
This  service  bulletin  also  specifies 
replacing  the  engine  bearer  with  a 
reinforced  part. 

The  DGAC  classified  this  service 
bulletin  as  mandatory  and  issued 
French  AD  83-99-(A),  dated  June  15, 
1983,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

The  FAA's  Determination 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  DGAC;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 
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Explanation  of  the  Provisions  of  This 
AD 

Since  an  uns  ife  condition  has  been 
identified  that  s  likely  to  exist  or 
develop  in  oth(  t  Avions  Pierre  Robin 
Model  R2160  a  irplanes  of  the  same  type 
design  register  sd  in  the  United  States, 
the  FAA  is  issi  ing  an  AD.  This  AD 
requires  repetitively  inspecting  the 
engine  bearer  fbr  cracks,  and  replacing 
the  engine  heai  er  with  a  reinforced  part 
either  immediately  or  at  a  certain  time 
period  depend!  ng  on  whether  cracks  are 
found  during  the  inspections.  Replacing 
the  engine  beaier  with  a  reinforced  part 
terminates  the  repetitive  inspection 
requirement.  Alccomplishment  of  the 
inspections  required  by  this  AD  is 
required  in  ace  ardance  with  Avions 
Pierre  Robin  Srrvice  Bulletin  No.  97, 

1983.  The  replacement 
specified  in  tht  service  bulletin  and 
required  by  thi  5  AD  shall  be 
accomplished  n  accordance  with  the 
applicable  mai  itenance  manual. 

Cost  Impact 

The  FAA 
the  U.S.  registrar 
AD,  that  it  will 
workhours  per 
the  required 
average  labor 
per  work  hour. 
$1,587  per  air 
figiues,  the  cosjt 
U.S.  operators 


estimates  that  1  airplane  in 
will  be  affected  by  this 
take  approximately  8 
airplane  to  accompUsh 
aciions,  and  that  the 

is  approximately  $60 
Parts  cost  approximately 
ane.  Based  on  these 
impact  of  this  AD  on 
s  estimated  to  be  $2,067. 


r  ite 


pi 


The  Direct  Finiil  Rule  Procedure 


The  FAA  anl)icipat€ 
regulation  will 
negative  commjent 
issuing  it  as  a 
requirements 
address  an  unsafe 
by  a  foreign 
authority  and 
significant  burden 
hi  accordance 
Federal  Aviatidn 
11.17)  unless  a 
negative  commjent 
intent  to  submi  t 


ci\il 


(  o 


period 


I'e 


thj 

FAA 

tie 


comment,  is 
comment 
become  effecti 
above.  After 
period,  the 
document  in 
indicating  that 
comments  werfe 
confirming  the 
rule  will  becom 
does  receive, 
period,  a  written 
comment,  or 
submit  such  a 
withdrawing 


es  that  this 
not  result  in  adverse  or 
and  therefore  is 
direct  final  rule.  The 
this  direct  final  rule 
condition  identified 
airworthiness 
not  impose  a 
on  affected  operators, 
vith  Section  11.17  of  the 

Regulations  (14  CFR 
written  adverse  or 

or  a  written  notice  of 
an  adverse  or  negative 
received  within  the 
the  regulation  will 
on  the  date  specified 
close  of  the  comment 
will  publish  a 
Federal  Register 
no  adverse  or  negative 
received  and 
date  on  which  the  final 
e  effective.  If  the  FAA 
thin  the  comment 
adverse  or  negative 
v*itten  notice  of  intent  to 
I  :omment,  a  document 
direct  final  rule  will  be 


tlie 


published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  an  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Conununications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  emd  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  vdth  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-78-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  reasons  discussed  in  the 
preamble,  I  certify  that  this  regulation 
(1)  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 


(2)  is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

99-02-1 S    Avions  Pierre  Robin: 

Amendment  39-11007;  Docket  No.  98- 
CE-78-AD. 

Applicability:  Model  R2160  airplanes, 
serial  numbers  C193  through  Cl99,  and 
C202;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For     - 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  detect  and  correct  cracks  in  the  engine 
bearer,  which  could  result  in  the  engine 
separating  from  the  airplane,  accomplish  the 
following: 

(a)  Within  the  next  25  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD.  and  thereafter  at  intervals  not  to  exceed 
25  hours  TIS  until  the  replacement  required 
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by  paragraph  (b)  of  this  AD  is  accomplished, 
visually  inspect  the  engine  bearer  for  cracks. 
Accomplish  the  inspections  in  accordance 
with  Avions  Pierre  Robin  Service  Bulletin 
No.  97.  dated  April  22. 1983. 

(b)  At  whichever  of  the  compliance  times 
in  paragraphs  (b)(1)  and  (b)(2)  of  this  AD  that 
occurs  first,  replace  the  engine  bearer  with  a 
reinforced  part  (or  FAA-approved 
equivalent],  as  referenced  in  Avions  Pierre 
Robin  Service  Bulletin  No.  97,  dated  April 
22, 1983.  Accomplish  the  replacement  in 
accordance  with  the  applicable  maintenance 
manual. 

(1)  Prior  to  further  flight  if  cracks  are  found 
during  any  inspection  required  by  paragraph 
(a)  of  this  AD;  or 

(2)  Within  the  next  100  hours  TIS  after  the 
effective  date  of  this  AD. 

(c)  Replacing  the  engine  bearer  with  a 
reinforced  part,  as  specified  in  paragraph  (b) 
of  this  AD,  is  considered  terminating  action 
for  the  repetitive  inspection  requirement  of 
this  AD. 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  may  install,  on  any  affected  airplane, 
an  engine  bearer  that  is  not  one  of  a 
reinforced  part  (or  FAA-approved  equivalent 
part  number),  as  referenced  in  Avions  Pierre 
Robin  Service  Bulletin  No.  97.  dated  April 
22, 1983. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Small 
Airplane  Directorate.  FAA,  1201  Walnut, 
suite  900,  Kansas  City,  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(g)  The  inspections  required  by  this  AD 
shall  be  done  in  accordance  with  Avions 
Pierre  Robin  Service  Bulletin  No.  97,  dated 
April  22, 1983.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Avions  Pierre  Robin,  1.  route 
de  Troyes,  21121  Darois-France.  Copies  may 
be  inspected  at  the  FAA,  Central  Region, 
Onice  of  the  Regional  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.  suite  700, 
Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  AD  83-99-(A).  dated  June  15, 
1983. 

(h)  This  amendment  becomes  effective  on 
March  29, 1999. 


Issued  in  Kansas  Qty,  Missouri,  on  January 
12. 1999. 

Larry  E.  Werth, 

Acting  Manager,  Smal!  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  99-1237  Filed  1-25-99;  8:45  am] 
BILUNQ  CODE  491»-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-SW-20-AD;  Amendment 
39-11010;  AD  98-11-15] 

RIN2120-AA64 

Airworthiness  Directives;  Beil 
Helicopter  Textron,  Inc.  Model  212 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
98-11-15,  which  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Bell  HeUcopter  Textron,  Inc.  (BHTI) 
Model  212  helicopters  by  individual 
letters.  This  AD  requires  inspecting  the 
trunnion  assembly  or  tail  rotor  flapping 
stop  (flapping  stop),  whichever  is 
applicable,  installing  a  trunnion 
assembly  or  flapping  stop,  if  necessary; 
and  replacing  the  tail  rotor  yoke  (yoke). 
This  amendment  is  prompted  by  an 
accident  involving  a  BHTI  Model  205A- 
1  helicopter  in  which  the  yoke, failed 
during  flight.  This  condition,  if  not 
corrected,  could  lead  to  failure  of  the 
yoke,  loss  of  the  tail  rotor,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  February  10,  1999,  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  98-11-15, 
issued  on  May  19,  1998,  which 
contained  the  requirements  of  this 
amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
10, 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  29,  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  98-SW-20- 


AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 

The  applicable  service  information 
may  be  obtained  from  Bell  Helicopter 
Textron,  Inc..  P.O.  Box  482,  Fort  Worth. 
Texas  76101,  telephone  (817)  280-3391, 
fax  (817)  280-6466.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Regional  Counsel,  Southwest 
Region,  2601  Meacham  Blvd.,  Room 
663.  Fort  Worth.  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Shelly,  Aerospace  Engineer, 
FAA,  Rotorcrafl  Certification  Office, 
Rotorcraft  Directorate,  2601  Meacham 
Blvd.,  Fort  Worth,  Texas  76137, 
telephone  (817)  222-5177,  fax  (817) 
222-5783. 

SUPPLEMENTARY  INFORMATION:  On  May 
19,  1998.  the  FAA  issued  priority  letter 
AD  98-11-15,  apphcable  to  BHTI  Model 
212  helicopters,  which  requires,  before 
further  flight,  reviewing  historical 
records  of  the  helicopter  and  the  yoke 
assembly  to  detect  any  usage  or  event 
that  may  have  imposed  an  excessive 
bending  load  on  the  yoke.  If  such  usage 
or  event  occurred,  before  further  flight, 
this  AD  requires  replacing  the  yoke 
assembly  with  an  airworthy  yoke 
assembly  that  has  zero-hours  TIS.  or 
that  has  passed  an  x-ray  diffraction 
inspection  in  accordance  with  Bell 
Helicopter  Textron,  Inc.  Alert  Service 
Bulletin  (ASB)  212-96-100,  Revision  A, 
dated  May  18,  1998.  or  ASB  212-96- 
101,  dated  September  3.  1996, 
whichever  is  applicable,  as  well  as 
installing  an  airworthy  trunnion 
assembly  or  an  airworthy  flapping  stop, 
depending  on  which  part-numbered 
yoke  assembly  is  installed.  If  no  usage 
or  event  that  may  have  imposed  an 
excessive  bending  load  on  the  yoke  has 
occurred,  the  yoke  must  be  replaced 
within  180  calendar  days.  Thereafter,  at 
intervals  not  to  exceed  25  hours  TIS,  or 
before  further  flight  after  any  incident 
that  may  have  imposed  an  excessive 
bending  load  on  the  yoke,  this  AD 
requires  inspecting  the  trunnion 
assembly  or  the  tail  rotor  flapping  stop, 
whichever  is  applicable,  for  yielding.  If 
yielding  is  detected,  the  yoke  assembly 
and  trunnion  assembly  or  flapping  stop, 
whichever  is  applicable,  must  be 
replaced.  That  action  was  prompted  by 
an  accident  involving  a  BHTI  Model 
205A-1  helicopter  in  which  the  yoke 
failed  during  flight.  The  Model  205A-1 
helicopter  is  similar  in  design  to  the 
Model  212  helicopter.  Investigation  of 
the  accident  revealed  that  the  yoke 
assembly  service  life  ma;'  be  reduced 
due  to  unforeseen  static  and  dynamic 
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loading  of  the  ta  1  rotor.  This  condidon, 
if  not  corrected,  :ould  lead  to  failure  of 
the  yoke,  loss  of  Lhe  tail  rotor,  and 
subsequent  loss  )f  control  of  the 
helicopter. 

The  FAA  has  leviewed  Bell 
Helicopter  Textr  m,  Inc.  Alert  Service 
Bulletin  (ASB)  ^  o.  212-96-100, 
Revision  A,  dated  May  18,  1998,  which 
specifies  inspections  of  the  yoke 
assembly  and  tn  nnion  assembly,  and 
replacement  of  c  ertain  trurmion 
assemblies;  and  \SB  212-96-101.  dated 
September  3,  19' >6.  which  specifies 
inspections  of  the  yoke  assembly,  and 
installation  of  a  ail  rotor  flapping  stop. 

Since  an  unsa  e  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  othei  BHTl  Model  212 
helicopters  of  thj  same  type  design,  this 
AD  requires,  bef  )re  further  flight, 
reviewing  histor  cal  records  of  the 
helicopter  and  tl  le  yoke  assembly  to 
detect  any  usage  or  event  that  may  have 
imposed  an  exce  ssive  bending  load  on 
the  yoke.  If  such  usage  or  event 
occurred,  before  further  flight,  this  AD 
requires  replacii  g  the  yoke  assembly 
with  an  airwortl  y  yoke  assembly  that 
has  zero-hours  1 1S,  or  that  has  passed 
an  x-ray  diffract  on  inspection  in 
accordance  with  ASB  212-96-100, 
Revision  A,  dated  May  18,  1998,  or  ASB 
212-96-101,  daled  September  3,  1996, 
whichever  is  ap  )licable,  as  well  as 
installing  an  air  vorthy  trunnion 
assembly  or  an  a  irworthy  flapping  stop, 
depending  on  w  lich  part-numbered 
yoke  assembly  ii ;  installed.  If  no  such 
usage  or  event  h  is  occurred,  the  yoke 
must  be  replaced  within  180  calendar 
days.  Thereafter  at  intervals  not  to 
exceed  25  hours  TIS,  or  before  further 
flight  after  any  i  icident  that  may  have 
imposed  an  exc(  ssive  bending  load  on 
the  yoke,  this  A  )  requires  inspecting 
the  trunnion  ass  jmbly  or  the  tail  rotor 
flapping  stop,  w  lichever  is  applicable, 
for  yielding.  If  y  elding  is  detected,  the 
yoke  assembly  and  trunnion  assembly 
or  flapping  stop  whichever  is 
applicable,  mus  be  replaced.  The 
actions  are  requ  red  to  be  accomplished 
in  accordance  with  the  service  bulletins 
described  previ(  lusly.  The  short 
compliance  timi  i  involved  is  required 
because  the  pre'  iously  described 
critical  unsafe  c  )ndition  can  adversely 
affect  the  contro  liability  and  structural 
integrity  of  the  1  lelicopter,  and  the  yoke 
assembly  may  n  sed  to  be  replaced 
immediately. 

Since  it  was  f  mnd  that  immediate 
corrective  actioi  i  was  required,  notice 
and  opportunity  for  prior  public 
comment  therec  n  were  impracticable 
and  contrary  to  ;he  public  interest,  and 
good  cause  exis  ed  to  make  the  AD 
effective  immec  iately  by  individual 


letters  issued  on  May  19, 1998  to  all 
known  U.S.  owners  and  operators  of 
BHTI  Model  212  heUcopters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  §  39.13  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  to  make  it  effective  to  all 
persons. 

The  FAA  estimates  that  250 
hehcopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  9  work  hours  per 
helicopter  to  accomplish  the  inspections 
and  installations,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$6,637  for  each  yoke,  $1,028  for  each 
tnmnion  assembly,  and  $936  for  each 
flapping  stop  per  helicopter.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$2,051,250  if  both  the  yoke  and  the 
trunnion  assembly  are  replaced  in  the 
entire  fleet. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  No.  98-SW-20-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  98-11-15  Bell  Helicopter  Textron  Inc.: 

Amendment  39-11010.  Docket  No.  98- 
SW-20-AD. 

Applicability:  Model  212  helicopters, 
with  tail  rotor  yoke  assembly,  part 
number  (P/N)  212-010-704-all  dash 
numbers,  P/N  212-010-744-all  dash 
numbers,  or  P/N  212-011-702-all  dash 
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numbers,  installed,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  jjerformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
irom  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  tail  rotor  yoke 
(yoke),  loss  of  the  tail  rotor,  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  Before  further  flight,  review  all 
historical  records  of  the  helicopter  and  the 
tail  rotor  yoke  assembly  (yoke  assembly)  for 
any  static  or  dynamic  incident  history  that 
could  have  imposed  an  excessive  bending 
load  on  the  yoke.  If  such  a  history  exists, 
comply  with  paragraph  (b)  of  this  AD  before 
further  flight. 

Note  2:  Examples  of  excessive  bending 
loads  include  exposure  to  high  wind  gusts 
(such  as  those  from  rotor  wash  or  prop  blast), 
improper  ground  handling  (in  which  the  tail 
rotor  blade  has  been  used  as  a  hand  hold), 
improper  feathering  bearing  removal  (in 
which  the  yoke  is  not  properly  supported 
when  pressing  out  bearings),  a  static  ground 
strike  of  some  type  (such  as  t)eing  struck  by 
a  vehicle),  or  an  incident  in  which  a  damaged 
tail  rotor  blade  was  replaced  due  to  a  blade 
strike. 

(b)  Within  the  next  180  calendar  days, 
remove  the  yoke  assembly  and  replace  it  with 
an  airworthy  yoke  assembly  having  zero 
hours  time-in-service  (TIS),  or  with  an 
airworthy  yoke  assembly  (regardless  of  TIS) 
that  has  passed  an  x-ray  diffraction 
inspection  in  accordance  with  Bell 
Helicopter  Textron,  Inc.  Alert  Service 
Bulletin  (ASB)  212-96-100,  Revision  A, 
dated  May  18, 1998,  or  ASB  212-96-101, 
dated  September  3, 1996,  whichever  is 
applicable.  When  the  yoke  assembly  is 
replaced,  for  helicopters  with  a  yoke 
assembly,  P/N  212-01 1-702-all  dash 
numbers,  install  an  airworthy  tail  rotor 
flapping  stop,  P/N  212-011-713-103  and  for 
helicopters  with  yoke  assemblies,  P/N  212- 
OlO-704-all  dash  numbers  or  P/N  212-010- 
744-all  dash  numbers,  install  an  airworthy 
trunnion  assembly,  P/N  212-010-738-001.  If 
any  incident  as  described  in  paragraph  (a)  of 
this  AD  occurs  after  the  effective  date  of  this 
AD  and  prior  to  compliance  with  this 
paragraph,  then  compliance  with  this 
paragraph  is  required  before  further  flight. 

Note  3:  Yoke  assemblies  that  have  passed 
an  x-ray  diffraction  inspection  at  BHTI  will 


have  the  letters  "FM"  vibro-etched  on  them 
following  the  serial  number. 

(c)  After  accomplishing  the  requirements  of 
paragraph  (b)  of  this  AD,  thereafter,  at 
intervals  not  to  exceed  25  hours  TIS,  or 
t>efore  further  flight  after  any  incident  as 
described  in  paragraph  (a)  of  this  AD,  inspect 
the  trunnion  assembly  and  replace  the  yoke 
assembly  and  trunnion  assembly,  if  required, 
in  accordance  with  Part  III,  Paragraph  1,  of 
ASB  212-96-100,  Revision  A,  dated  May  18, 
1998;  or  inspect  the  tail  rotor  flapping  stop 
and  replace  the  yoke  assembly  and  flapping 
stop,  if  required,  in  accordance  with  Part  III, 
Paragraphs  1,  2,  and  3,  of  ASB  212-96-101, 
dated  September  3, 1996,  whichever  is 
applicable. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Certification  Office,  Rotorcraft  Directorate. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Rotorcraft  Certification 
Office,  Rotorcraft  Directorate. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  he 
obtained  from  the  Rotorcraft  Certification 
Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  l>e  accomplished. 

(f)  The  inspection  shall  be  done  in 
accordance  with  ASB  212-96-100,  Revision 
A,  dated  May  18, 1998,  or  ASB  212-96-101, 
dated  September  3, 1996,  whichever  is 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
Bell  Helicopter  Textron,  Inc.,  P.O.  Box  482, 
Fort  Worth,  Texas  76101,  telephone  (817) 
280-3391,  fax  (817)  280-6466.  Copies  may  be 
inspected  at  the  FAA,  Office  of  the  Regional 
Counsel,  Southwest  Region.  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
February  10, 1999,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Priority  Letter  AD  98-11-15. 
issued  May  19, 1998,  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Fort  Worth,  Texas,  on  January  13, 
1999. 
Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  99-1351  Filed  1-25-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-SW-28-AD;  Amendnwnt 
39-11009;  AD  99-02-17] 

RIN  2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.  Model  214B 
and  214B-1  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Bell  Helicopter  Textron, 
Inc.  (BHTI)  Model  214B  and  214B-1 
helicopters.  This  action  requires  a 
reduction  of  the  never-exceed  velocity 
(Vne)  limitation  until  an  inspection  of 
the  tail  rotor  yoke  (yoke)  assembly  for 
fatigue  damage  and  installation  of  a 
redesigned  yoke  flapping  stop  are 
accomplished.  Recurring  periodic  and 
special  inspections  to  detect 
occurrences  of  yoke  overload  are  also 
required.  This  amendment  is  prompted 
by  reports  of  inflight  failures  of  yokes 
installed  on  civilian  and  military 
helicopters  of  similar  type  design.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  fatigue  failure  of  the 
yoke  that  could  result  in  loss  of  the  tail 
rotor  and  subsequent  loss  of  control  of 
the  helicopter. 
DATES:  Effective  February  10, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
10.  1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  29, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  98-SW-28- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth.  Texas  76137. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Bell 
Helicopter  Textron,  Inc.,  P.O.  Box  482, 
Fort  Worth.  Texas  76101.  telephone 
(817)  280-3391,  fax  (817)  280-6466. 
This  information  may  be  examined  at 
the  FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region.  2601  Meacham 
Blvd..  Room  663,  Fort  Worth.  Texas      * 
76137;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.. 
suite  700,  Washington.  DC. 
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FOR  FURTHER  INrt)RMATION  CONTACT: 
Harry  Edmiston,  Aerospace  Engineer, 
Rotorcraft  Certification  Office, 
Rotorcraft  Directorate,  FAA,  2601 
Meacham  Blvd.^  Fort  Worth,  Texas 
76137,  telephonie  (817)  222-5158,  fax 
(817)  222-5783.J 

SUPPt.EMENTARYJlNF0RiMAT10N:  This 
amendment  adctots  a  new  AD  that  is 
applicable  to  BHTTI  Model  214B  and 
214B-1  helicoplers.  This  action 
requires,  before  further  flight,  reviewing 
the  historical  records  for  any  incidents 
that  may  have  itiposed  greater  than 
normal  bending]  loads  on  the  tail  rotor 
yoke,  installing  ia  placard  on  the 
instrument  pan^l  with  a  reduced 
airspeed  limitation,  and  inserting  the 
limitation  into  the  Limitations  section  of 
the  Rotorcraft  Flight  Manual  (RFM). 
This  action  alsoi  requires,  within  180 
days,  replacing  the  yoke  assembly  with 
a  zero-hours  tin  e- in-service  (TIS) 
airworthy  yoke  issembly,  or  one  that 
has  passed  an  xjray  diffraction 
inspection.  A  fr^gible  tail  rotor 
flapping  stop/yifeld  indicator,  part 
number  (P/N)  214-011-809-109,  must 
also  be  installed.  Further,  this  AD 
requires  a  repetitive  25  hours  TIS 
inspection  to  d^ect  tail  rotor  flapping 
stop  damage  du^  to  a  hard  landing, 
sudden  stoppage,  or  miscellaneous 
power  on/off  inddents,  and  an 
inspection  after  each  incident  in  which 
damage  due  to  a  hard  landing,  sudden 
stoppage,  or  miscellaneous  power  on/off 
incidents  may  hpve  occurred.  This 
amendment  is  prompted  by  reports  of 
inflight  failures  bf  yokes  installed  on 
civilian  and  military  helicopters  of 
similar  type  design.  The  actions 


specified  in  this 
prevent  fatigue 


AD  are  intended  to 
ailure  of  the  yoke  that 


could  result  in  1  dss  of  the  tail  rotor  and 
subsequent  loss  of  control  of  the 
heUcopter. 

The  FAA  has  reviewed  Bell 
HeUcopter  Textron,  Inc.  Alert  Service 
Bulletin  No.  214-96-57,  dated  August 
26, 1996,  which!  specifies  an  immediate, 
temporary  reduction  in  the  maximum 
airspeed,  installing  a  cockpit  placard  for 
this  limitation,  and  incorporating  a 
temporary  RFMJsupplement  until  the 
yoke  historical  records  are  researched 
for  previous  damage  history;  until  an  x- 
ray  diffi^ction  inspection  is  performed 
on  the  yoke  to  qetect  fatigue  damage; 
and  until  a  frangible  tail  rotor  flapping 
stop/yield  indicator,  P/N  214-011-809- 
109,  is  installed^  A  repetitive  25  hour 
TIS  inspection  tjo  detect  damaging  tail 
rotor  flapping  sljop  contact  due  to  a  hard 
landing,  sudden  stoppage,  or 
miscellaneous  [jower  on/off  incidents 
has  been  added, 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  BMTI  Model  214B  and 
214B-1  helicopters  of  the  same  type 
designs,  this  AD  is  being  issued  to 
prevent  fatigue  failure  of  the  yoke  that 
could  result  in  loss  of  control  of  the  tail 
rotor  and  subsequent  loss  of  control  of 
the  helicopter.  The  actions  are  required 
to  be  accomplished  in  accordance  with 
the  service  bulletin  described 
previously.  The  short  compliance  time 
involved  is  required  because  the 
previously  described  critical  unsafe 
condition  can  adversely  affect  the 
controllability  of  the  helicopter. 
Therefore,  the  actions  stated  in  the  AD 
are  required  prior  to  further  flight,  and 
this  AD  must  be  issued  immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  10  helicopters 
will  be  affected  by  this  proposed  AD, 
that  it  will  take  approximately  9  work 
hours  to  accomplish  the  inspections  and 
installations,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  will  cost  approximately  $21,844 
for  the  yoke,  and  $936  for  the  flapping 
stop,  per  helicopter.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$233,200  to  replace  the  yoke  and 
flapping  stop  in  the  entire  fleet. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 


modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  E)ocket. 

Commenters  washing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-SW-28-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  99-02-1 7    Bell  Helicopter  Textron,  Inc.: 

Amendment  39-11009.  Docket  No.  98- 
SW-28-AD. 

Applicability:  Model  214B  and  214B-1 
helicopters,  serial  numbers  28001  and  higher, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/op>erator  must  use  the  authority 
provided  in  paragraph  (e)  to  request  approval 
from  the  FAA.  This  approval  may  adc&ess 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafie  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  failure  of  the  tail  rotor 
yoke  (yoke)  that  could  result  in  loss  of  the 
tail  rotor  and  subsequent  loss  of  control  of 
the  helicopter,  accomplish  the  follpwing: 

(a)  Before  further  flight,  review  the 
historical  records  of  the  yoke  assembly,  part 
number  (P/N)  214-011-802-105  or  214-011- 
802-111,  for  any  recorded  static  or  dynamic 
incidents  that  could  have  imposed  a  bending 
load  on  the  yoke,  but  did  not  require 
replacing  the  yoke  assembly;  for  example,  an 
incident  in  which  a  damaged  tail  rotor  blade 
was  replaced  due  to  a  blade  strike.  If  such  a 
history  exists,  replace  the  yoke  assembly 
with  an  airworthy  yoke  assembly. 

(b)  Before  further  flight,  unless  paragraph 
(c)  of  this  AD  has  been  accomplished 
previously: 

(1)  Install  a  Never  Exceed  Velocity  (Vne) 
red  line  at  130  knots  indicated  airspeed 
(IGAS)  on  the  pilot  and  copilot  airspeed 
indicators  using  red  tape  or  paint,  and  a 
slippage  indicator  on  the  instrument  case  and 
glass. 

(2)  Install  a  placard  made  of  material  that 
is  not  easily  erased,  disfigured,  or  obscured 
on  the  instrument  panel  in  clear  view  of  the 
pilot  and  copilot  with  the  following  words: 

"Observe  temporary  Maximum  Never 
Exceed  (Vne)  airspeed  red  line  (marked  at 
130  knots  indicated  airspeed  (KIAS)).  Vne  is 
the  greater  of  10  KIAS  less  than  the  value 
presented  on  the  airspeed  limits  placard  or 
68  iCIAS  for  each  ambient  condition." 

(3)  Insert  the  applicable  Bell  Helicopter 
Textron  214B  or  214B-1  Temporary  Revision 
for  Airspeed  Restriction,  dated  August  16, 
1996,  which  is  attached  to  Bell  Helicopter 
Textron,  Inc.  Alert  Service  Bulletin  No.  214- 
96-57,  dated  August  26, 1996  (ASB).  into  the 
Limitations  section  of  the  applicable  Model 


214B  or  214B-1  Rotorcraft  Flight  Manual 
(RFM). 

(c)  Within  180  calendar  days  after  the 
effective  date  of  this  AD: 

(1)  Remove  the  yoke  assembly,  P/N  214- 
011-802-105  or  214-011-802-111,  and 
replace  it  with  an  airworthy  yoke  assembly 
with  zero  hours  time-in-service  (TIS),  or  an 
airworthy  yoke  (regardless  of  TIS)  that  has 
passed  a  one-time  x-ray  diffraction 
inspection  in  accordance  with  the  ASB. 

(2)  Install  an  airworthy  tail  rotor  flapping 
stop,  P/N  214-011-809-109. 

(3)  After  the  requirements  of  paragraphs 
(c)(1)  and  (c)(2)  of  this  AD  are  accomplished, 
remove  the  130  KIAS  redline  from  the  pilot 
and  copilot  airspeed  indicators,  remove  the 
Vne  airspeed  restriction  placard,  and  remove 
the  Bell  Helicopter  Textron  214B  or  214B-1 
Temporary  Revision  for  Airspeed  Restriction, 
dated  August  16. 1996,  from  the  RFM. 

(d)  After  accomplishing  paragraph  (c)  of 
this  AD.  thereafter,  inspect  the  yoke  assembly 
and  tail  rotor  flapping  stop  at  intervals  not 

to  exceed  25  hours  TIS  in  accordance  with 
Part  m.  Recurring  25  Hour  Sp>ecial  Inspection 
and  Conditional  Inspection  Requirement,  of 
the  ASB. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Certification  Office,  Rotorcraft  Directorate, 
FAA.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Rotorcraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(g)  The  recurring  25  hours  TIS  inspection 
shall  be  done  in  accordance  with  Bell 
Helicopter  Textron,  Inc.  Alert  Service 
Bulletin  No.  214-96-57,  dated  August  26, 
1996.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bell  Helicopter  Textron,  Inc.,  P.O.  Box 
482,  Fort  Worth,  Texas  76101,  telephone 
(817)  280-3391,  fax  (817)  280-6466.  Copies 
may  be  inspected  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

(h)  This  amendment  becomes  effective  on 
February  10, 1999. 

Issued  in  Fort  Worth,  Texas,  on  January  13, 
1999. 

EricBries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  99-1350  Filed  1-25-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9&-SW-21-A0;  Amendment 
39-11011;  AD  98-11-14] 

RIN2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.  Model  205A-1 
and  205B  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
98-11-14  which  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Bell  Helicopter  Textron.  Inc.  (BHTI) 
Model  205A-1  and  2058  helicopters  by 
individual  letters.  This  AD  requires 
inspecting  the  trunnion  assembly  or  tail 
rotor  flapping  stop  (flapping  stop), 
whichever  is  applicable,  installing  a 
trunnion  assembly  or  flapping  stop,  if 
necessary;  and  replacing  the  tail  rotor 
yoke  (yoke).  This  amendment  is 
prompted  by  an  accident  involving  a 
BHTI  Model  205A-1  helicopter  in 
which  the  yoke  failed  during  flight.  This 
condition,  if  not  corrected,  could  lead  to 
failure  of  the  yoke,  loss  of  the  tail  rotor, 
and  subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  February  10,  1999,  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  Priority  Letter  AD  98-11- 
14,  issued  on  May  19,  1998,  which 
contained  the  requirements  of  this 
amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
10, 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  29,  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  98-SW-21- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth.  Texas  76137. 

The  applicable  service  information 
may  be  obtained  from  Bell  Helicopter 
Textron.  Inc..  P.O.  Box  482,  Fort  Worth, 
Texas  76101.  telephone  (817)  280-3391. 
fax  (817)  280-6466.  This  information 
may  be  examined  at  the  F  \A,  Office  of 
the  Regional  Counsel.  Southwest 
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Region.  2601  Meachara  Blvd.,  Room 
663,  Fort  Wortk,  Texas;  or  at  the  Office 
of  the  Federal  iegister.  800  North 
Capitol  Street.  NVV.,  suite  700. 
Washington.  D^. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Edmistoi,  Aerospace  Engineer, 
FAA.  Rotorcra^  Certification  Office, 
Rotorcraft  Diretitorate.  2601  Meacham 
Blvd..  Fort  Worth,  Texas  76137, 
telephone  (8171  222-5158.  fax  (817) 
222-5783.  I 

SUPPLEMENTARy^  INFORMATION:  On  May 
19. 1998,  the  FAA  issued  Priority  Letter 
AD  98-11-14,  Applicable  to  BHTI  Model 
205A-1  and  20BB  helicopters,  which 
requires,  before  further  flight,  reviewing 
historical  recoitis  of  the  heficopter  and 
yoke  assembly  lo  detect  any  usage  or 
event  that  may  have  imposed  an 
excessive  bending  load  on  the  yoke.  If 
such  usage  or  event  occurred,  before 
further  flight,  tjie  priority  letter  AD 
requires  replacing  the  yoke  assembly 
with  an  airworthy  yoke  assembly  that 
has  zero-hours Jtime-in-service  (TIS)  or 
that  has  passed  an  x-ray  diffraction 
inspection  in  accordance  with  BHTTs 
service  bulletins,  as  well  as  installing  an 
airworthy  trunnion  assembly  or  an 
airworthy  flapoing  stop,  depending  on 
which  part-nu^lbered  yoke  assembly  is 
installed.  If  no  isuch  usage  or  event  has 
occurred,  the  yjoke  must  be  replaced 
within  180  cah  ndar  days.  Thereafter,  at 
intervals  not  tol  exceed  25  hours  TIS,  or 
before  further  Sight  after  any  incident 
that  may  have  Imposed  an  excessive 
bending  load  on  the  yoke,  this  AD 
requires  inspecjting  the  trunnion 
assembly  or  th*  flapping  stop, 
whichever  is  applicable,  for  yielding.  If 
yielding  is  detected,  replacing  the  yoke 
assembly  and  thinnion  assembly  or 
flapping  stop,  Whichever  is  applicable, 
is  required.  Thfet  action  was  prompted 
by  an  accident  involving  a  BHTI  Model 
205A-1  helicopter  in  which  the  yoke 
failed  during  flight.  Investigation  of  the 
accident  revealed  that  the  yoke 
assembly  service  life  may  be  reduced 
due  to  imforesf  en  static  and  dynamic 
loading  of  the  fail  rotor.  This  condition, 
if  not  corrected,  could  lead  to  failure  of 
the  yoke,  loss  (Jf  the  tail  rotor,  and 
subsequent  los^  of  control  of  the 
helicopter.       I 

The  FAA  ha^  reviewed  Bell 
Helicopter  Tej^on,  Inc.  Alert  Service 
Bulletin  (ASB)jNo.  205-96-68.  Revision 
A,  dated  May  ^8,  1998,  which  specifies 
inspecting  the  yoke  and  trunnion 
assemblies,  and  replacing  certain 
tnmnion  assen^blies;  and  ASB  205-96- 
69  and  ASB  2058-96-25,  both  dated 
September  3, 1996,  which  specify 
inspecting  the  Voke  assembly  and 
installing  a  flapping  stop. 


Since  the  imsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
BHTI  Model  205A-1  and  205B 
helicopters  of  the  same  type  design,  the 
FAA  issued  Priority  Letter  AD  98-11-14 
to  prevent  failure  of  the  yoke,  loss  of  the 
tail  rotor,  and  subsequent  loss  of  control 
of  the  helicopter.  The  AD  requires, 
before  further  flight,  reviewing 
historical  records  of  the  helicopter  and 
yoke  assembly  to  detect  any  usage  or 
event  that  may  have  imposed  an 
excessive  bending  load  on  the  yoke.  If 
such  usage  or  event  occurred,  this  AD 
requires,  before  further  flight,  replacing 
the  yoke  assembly  with  an  airworthy 
yoke  assembly  that  has  zero-hoiu-s  TIS, 
or  that  has  passed  an  x-ray  diffraction 
inspection  in  accordance  with  Bell 
Helicopter  Textron,  Inc.  Alert  Service 
Bulletin  (ASB)  205-96-68.  Revision  A, 
dated  May  18. 1998,  or  ASB  205-96-69 
or  ASB  205B-96-25.  both  dated 
September  3, 1996,  whichever  is 
applicable,  as  well  as  installing  an 
airworthy  truimion  assembly  or  an 
airworthy  flapping  stop,  depending  on 
which  part-numbered  yoke  assembly  is 
installed.  If  no  such  usage  or  event  has 
occiured,  the  yoke  must  be  replaced 
within  180  calendar  days.  Thereafter,  at 
intervals  not  to  exceed  25  hours  TIS.  or 
before  further  flight  after  any  incident 
that  may  have  imposed  an  excessive 
bending  load  on  the  yoke,  this  AD 
requires  inspecting  the  truimion 
assembly  or  the  flapping  stop, 
whichever  is  applicable,  for  yielding.  If 
yielding  is  detected,  replacing  the  yoke 
assembly  and  trunnion  assembly  or 
flapping  stop,  whichever  is  applicable, 
is  required.  The  actions  are  required  to 
be  accomplished  in  accordance  writh  the 
service  bulletins  described  previously. 
The  short  compliance  time  involved  is 
required  because  the  previously 
described  critical  unsafe  condition  can 
adversely  affect  both  the  controllability 
and  structural  integrity  of  the 
heUcopter.  Therefore,  the  previously- 
stated  actions  are  required  prior  to 
further  flight,  and  this  AD  must  be 
issued  immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  pubfic  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  May  19, 1998  to  all 
known  U.S.  owners  and  operators  of 
BHTI  Model  205A-1  and  205B 
helicopters.  These  conditions  still  exist, 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
section  39.13  of  the  Federal  Aviation 


Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

The  FAA  estimates  that  495 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD;  that  it  wrill  take 
approximately  9  work  hours  per 
helicopter  to  conduct  the  inspections, 
install  the  trunnion  assembly  or 
flapping  stops,  and  replace  the  yoke; 
and  that  the  average  labor  rate  is  $60  per 
wo'rk  hour.  Required  parts  will  cost 
approximately  $1,028  for  a  tnmnion 
assembly  or  $936  for  the  flapping  stops 
and  $6,637  for  the  yoke,  per  helicopter. 
Based  on  these  figiu^s,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $4,061,475  to  replace 
both  the  trunnion  assembly  and  the 
yoke  in  the  entire  fleet. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  niunber  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
smnmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-SW-21-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  vsrill 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
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national  govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  {drcraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Policies  emd  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CTR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

98-11-14    Bell  Helicopter  Textron,  Inc.: 

Amendment  39-11011.  Docket  No.  98- 
SW-21-AD. 

Applicability:  Model  205A-1  helicopters, 
with  tail  rotor  yoke  assembly,  part  number 
(P/N)  212-01 1-702-all  dash  numbers,  or  P/N 
212-010-704-all  dash  numbers,  or  P/N  212- 
010-744-all  dash  numbers,  and  Model  205B 
helicopters,  with  tail  rotor  yoke  assembly,  P/ 
N  212-011-702-all  dash  numbers,  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 


helicopters  that  have  been  modiBed,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  tail  rotor  yoke 
(yoke),  loss  of  the  tail  rotor,  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  Before  further  flight,  review  all 
historical  records  of  the  helicopter  and  the 
tail  rotor  yoke  assembly  (yoke  assembly)  for 
any  static  or  dynamic  incident  history  that 
could  have  imposed  an  excessive  bending 
load  on  the  yoke.  If  such  a  history  exists, 
comply  with  paragraph  (b)  of  this  AD  before 
further  flight. 

Note  2:  Examples  of  excessive  bending 
loads  include  exposure  to  high  wind  gusts 
(such  as  those  from  rotor  wash  or  prop  blast), 
improper  ground  handling  (in  which  the  tail 
rotor  blade  has  been  used  as  a  hand  hold), 
improper  feathering  bearing  removal  (in 
which  the  yoke  is  not  properly  supported 
when  pressing  out  bearings),  a  static  ground 
strike  of  some  type  (such  as  being  struck  by 
a  vehicle),  or  an  incident  in  which  a  damaged 
tail  rotor  blade  was  replaced  due  to  a  blade 
strike.  An  overload  may  also  occur 
dynamically  during  a  p>ower-on  or  power-off 
sudden  stoppage  incident  or  hard  landing. 

(b)  Within  the  next  180  calendar  days, 
remove  the  yoke  assembly  and  replace  it  with 
an  airworthy  yoke  assembly  having  zero 
hours  time- in -service  (TIS),  or  with  an 
airworthy  yoke  assembly  (regardless  of  TIS) 
that  has  passed  an  x-ray  diffraction 
ins{>ection  in  accordance  with  Bell 
Helicopter  Textron,  Inc.  Alert  Service 
Bulletin  (ASB)  205-9&-68.  Revision  A.  dated 
May  18, 1998,  or  ASB  205-96-69  or  ASB 
205B-96-25,  both  dated  September  3, 1996, 
whichever  is  applicable.  When  the  yoke 
assembly  is  replaced,  for  helicopters  with  a 
yoke  assembly,  P/N  212-011-702-all  dash 
numbers,  install  an  airworthy  tail  rotor 
flapping  stop,  P/N  212-011-713-103,  and  for 
helicopters  with  yoke  assemblies,  P/N  212- 
010-704-all  dash  numbers  or  P/N  212-010- 
744-all  dash  numbers,  install  an  airworthy 
trunnion  assembly,  P/N  212-010-738-001.  If 
any  incident  as  described  in  paragraph  (a)  of 
this  AD  occurs  after  the  effective  date  of  this 
AD  and  prior  to  compliance  with  this 
paragraph,  then  compliance  with  this 
paragraph  is  required  before  further  flight. 

Note  3:  Yoke  assemblies  that  have  passed 
an  x-ray  diffraction  inspection  at  BHTI  will 
have  the  letters  "FM"  vibro-etched  on  them 
following  the  serial  number. 

(c)  After  accomplishing  the  requirements  of 
paragraph  (b)  of  this  AD,  thereafter  at 


intervals  not  to  exceed  25  hours  TIS,  or 
before  further  flight  after  any  incident  as 
described  in  paragraph  (a)  of  this  AD.  inspect 
the  trunnion  assembly,  and  replace  the  yoke 
assembly  and  trunnion  assembly,  if  required, 
in  accordance  with  Part  III,  Paragraph  1,  of 
ASB  205-96-68,  Revision  A,  dated  May  18, 
1998;  or  inspect  the  flapping  stop  and  replace 
the  yoke  assembly  and  flapping  stop,  if 
required,  in  accordance  with  Part  III, 
Paragraphs  1,2,  and  3,  of  ASB  205-96-69  or 
ASB  205B-96-25,  both  dated  September  3. 
1996,  whichever  is  applicable. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Rotorcraft 
Certification  Office,  Rotorcraft  Directorate. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Rotorcraft  Certification 
Office,  Rotorcraft  Directorate. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(e)  Special  flight  f)ermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(f)  The  repetitive  inspections  shall  be  done 
in  accordance  with  Bell  Helicopter  Textron, 
Inc.  Alert  Service  Bulletin  (ASB)  No.  205- 
96-68,  Revision  A,  dated  May  18, 1998, 
which  specifies  inspections  of  the  yoke  and 
trunnion  assemblies,  and  replacement  of 
certain  trunnion  assemblies;  and  ASB  205- 
96-69  and  ASB  205B-96-25,  both  dated 
September  3,  1996,  which  specify 
inspections  of  the  yoke  assembly  and 
installation  of  a  flapping  stop.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Bell 
Helicopter  Textron,  Inc.,  P.O.  Box  482,  Fort 
Worth,  Texas  76101,  telephone  (817)  280- 
3391,  fax  (817)  280-6466.  Copies  may  be 
inspected  at  the  FAA.  Office  of  the  Regional 
Counsel,  Southwest  Region.  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700.  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
February  10, 1999,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Priority  Letter  AD  98-11-14, 
issued  May  19, 1998,  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Fort  Worth,  Texas,  on  January  14, 
1999. 
Eric  Dries, 

Acting  Manager,  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  99-1430  Filed  1-25-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviatipn  Administration 
14  CFR  Part  3i 

[Docket  No.  97-CE-16-A0;  Amendment  39- 
11008;  AD  9»-0|-16] 

RIN2120-AA64 

Airworthiness!  Directives;  Raytheon 
Aircraft  Company  Models  B300  and 
B300C  Airplartes 

AGENCY:  Federal  Aviation 
Administratioi.  DOT. 

action:  Final  ijule. 

summary:  ThiJ  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certiin  Raytheon  Aircraft 
Company  (Raytheon)  Models  B300  and 
B300C  airplanes  (commonly  referred  to 
as  Beech  Models  B300  and  B300C 
airplanes).  Thiis  AD  requires  modifying 
the  elevator  tripi  tab  actuators  by 
incorporating  ^  new  elevator  trim  tab 
actuator  assenijbly  kit,  replacing  the 
elevator  trim  tib  pushrod  assembly,  or 
modifying  the  elevator  spar  opening, 
whichever  is  applicable.  Reports  from 
operators  of  ice  forming  on  the  elevator 
trim  tab  actuators  and  jamming  the  trim 
tab  control  pnmpted  this  action.  The 
actions  speciBed  by  this  AD  are 
intended  to  prevent  jamming  of  the 
elevator  trim  tab  actuator  caused  by  ice 
formations,  wnich  could  result  in  loss  of 
control  of  the  Airplane. 

DATES:  Effecti\te  March  12,  1999. 


incorporation  by  reference  of 
listed  in  the 
pproved  by  the  Director 
Register  as  of  March  12, 


Thei 
certain  publications 
regulations  is 
of  the  Federal 
1999. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Raytheon  Aircraft  Company,  P.  O. 
Box  85,  Wichija,  Kansas  67201-0085; 
telephone:  (800)  625-7043.  This 
information  m  ly  also  be  examined  at 
the  Federal  Av  iation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97iCE-16-AD,  Room  1558, 
601  E.  12th  St^t,  Kansas  City,  Missouri 
64106;  or  at  thfe  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW, 
suite  700,  Wa*ington,  DC. 

FOR  FURTHER 
Steven  E.  Pottir 
FAA,  Wichita 
Office,  1801  Airport 
Wichita,  Kanais 
946-4124;  facsimil 

supplementarIy  information 


INFORMATION  CONTACT:  Mr. 
,  Aerospace  Engineer, 
Aircraft  Certification 
Rd..  Rm  100, 
67209;  telephone:  (316) 
e:  (316)946-4407. 


Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Raytheon  Models  B300 
and  B300C  airplanes  was  published  in 
the  Federal  Register  as  a  notice  of 
proposed  rulemaking  (NPRM)  on 
August  25, 1998  (63  FR  45187).  The 
NPRM  proposed  to  require  modifying 
the  elevator  trim  tab  system. 
Accomplishment  of  the  proposed  action 
as  specified  in  the  NPRM  would  be  in 
accordance  with  the  Installation 
histnictions  in  Raytheon  Kit  Part 
Number  (P/N)  130-5011-3  or  Raytheon 
Kit  P/N  130-5011-9,  which  contain 
Beech  Aircraft  Corporation  Drawing 
130-5011,  Revision  E,  dated  March  21, 
1996,  as  referenced  in  the 
COMPLIANCE  section  in  the 
ACCOMPLISHMENT  INSTRUCTIONS, 
PART  I,  PART  II.  or  PART  ffl 
(whichever  is  applicable  to  the  airplane 
serial  number)  of  Raytheon  Mandatory 
Service  Bulletin  (MSB)  No.  2620, 
Issued:  November,  1996. 

The  NPRM  was  the  result  of  reports 
from  operators  of  ice  forming  on  the 
elevator  trim  tab  actuators  and  jamming 
the  trim  tab  control. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  132  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
30  workhours  per  airplane  to 
accomplish  this  action,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Parts  cost  approximately 
$5,000  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$897,600.  or  $6,800  per  airplane. 

Raytheon  has  informed  the  FAA  that 
parts  have  been  distributed  to  equip  102 
of  the  affected  airplanes.  The  FAA  will 


presume  that  all  102  of  the  airplanes 
have  the  modification  required  by  this 
AD  incorporated.  This  will  reduce  the 
number  of  affected  airplanes  from  132  to 
30  airplanes  and  will  reduce  the  total 
cost  impact  on  the  U.S.  operators  fi^m 
$897,600,  to  $204,000. 

Regulatory  Economic  Analysis 

The  Regulatory  FlexibiHty  Act  of  1980 
was  enacted  by  Congress  to  ensure  that 
small  entities  are  not  unnecessarily  or 
disproportionately  burdened  by 
Government  regulations.  This  Act 
established  "as  a  principle  of  regulatory 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objectives  of  the  rule 
and  of  apphcable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
businesses,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation".  To  achieve  this  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  rule  will  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities."  If 
the  determination  is  that  it  will,  the 
agency  must  prepare  a  Regulatory 
Flexibility  Analysis  as  described  in  the 
Act.  However,  if  after  a  review  for  a 
proposed  or  final  rule,  an  agency 
determines  that  a  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Section  605(b)  of  the  Act  provides  that 
the  head  of  the  agency  may  so  certify 
and  a  Regulatory  Flexibility  Analysis  is 
not  required.  The  certification  must 
include  a  statement  providing  the 
factual  basis  for  this  determination,  and 
the  reasoning  should  be  clear. 

The  FAA  has  determined  that  this 
airworthiness  directive  (AD)  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Review  To  Determine  the  Need  for  a 
Regulatory  Flexibility  Analysis 

An  examination  of  the  U.  S. 
Registered  Aircraft  Database  indicated 
that  there  are  132  Beech  B300  and 
B300C  aircraft  registered  in  the  United 
States.  Ownership  is  held  by  a  large 
number  and  wide  variety  of  entities, 
many  of  them  recognizable  as  major 
corporations  or  as  financial  institutions 
that  are  believed  to  be  leasing  the 
aircraft  to  uimamed  entities.  Many  of 
the  small  entities  affected  by  this  AD  are 
believed  to  be  in  either  Standard 
Industrial  Classification  (SIC)  4522.  "Air 
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Transportation,  Nonscheduled"  or  SIC 
4581  "Airports,  Flying  Fields,  and 
Airport  Terminal  Services."  Under  the 
Small  Business  Administration  (SBA) 
Table  of  Size  Standards,  March  1, 1996, 
an  entity  in  SIC  4522  would  be  a  small 
entity  if  it  has  1,500  or  fewer  employees 
and  an  entity  in  SIC  4581  would  be  a 
small  entity  if  it  has  annual  sales  of  $5 
million  or  less.  Thus,  this  AD  is 
believed  likely  to  affect  a  substantial 
number  of  small  entities. 

The  cost  that  will  be  incurred  in  order 
to  bring  an  airplane  into  compliance 


with  this  AD  has  been  estimated  to  be 
approximately  $5,000  for  parts  and  30 
hours  of  labor  at  $60  per  hour  for 
installation,  a  total  of  approximately 
$6,800  per  airplane.  All  these  costs  are 
incurred  at  the  time  of  installation.  It  is 
assumed  that  the  modification  of  the 
elevator  tab  actuator  mechanism  and 
other  associated  modiHcations  cause  no 
signiHcant  changes  in  requirements  for 
subsequent  inspection  and 
recordkeeping. 

It  has  been  estimated  that  the 
modification  has  already  been 


accomplished  on  the  majority  of  the 
aircraft  covered  by  this  AD  and  that 
only  30  airplanes  do  not  have  the 
modiBcation  incorporated.  This  implies 
that  the  total  cost  arising  from  this  AD 
will  be  approximately  $200,000  ($6,800 
X  30  =  $204,000). 

A  reasonable  range  of  annualized  of 
costs  arising  from  this  AD  is  suggested 
in  the  following  table: 


Cost  of  capital 
(percent  per  year) 


Annualized  cost 


10 

15 
10 
15 


$799 
1.086 
1.107 
1.355 


The  average  annualized  cost  per 
airplane  is  estimated  to  be  in  the  range 
of  approximately  $800  to  $1,400 
(consistent  with  10  to  20  years  of 
remaining  life  and  a  cost  of  capital  of  10 
to  15  percent  per  year).  Market  values 
for  the  affected  airplanes  are  believed  to 
be  on  the  order  of  $2,000,000  or  more, 
with  some  variation  depending  on  the 
airplane's  age,  condition,  and  installed 
equipment.  Costs  for  the  required 
modi^cations  will  be  in  the  order  of 
one-third  of  one  percent  (($6,800/ 
$2,000,000)  x  100%  =  0.34%)  of  the 
market  value  of  an  affected  airplane. 

Annual  operating  costs  are  estimated 
to  include  about  $46,000  for  fuel  and  at 
least  $11,000  for  crew.  According  to  the 
General  Aviation  and  Air  Taxi  Activity 
and  Avionics  Survey,  Calendar  Year 
1995,  FAA-APO-97-4,  these  aircraft  fly 
an  average  of  about  270  hours  per  year 
(Table  2.2).  Average  fuel  consimiption 
for  a  two-engine  turboprop  seating  1 
through  12  passengers  is  about  85 
gallons  per  hour  (Table  5.1).  Recent 
prices  for  Jet  A  fuel  are  $2.00  per  gallon 
(at  http://www.fillupflyer.CQm  in  May 
1998).  This  implies  average  annual  fuel 
costs  of  approximately  $46,000  (270 
hours  X  85  gallons/hour  x  $2/gallon  = 
$45,900).  Two  crewmembers  paid  a 
nominal  $20  per  hour  will  cost  at  least 
$11,000  (2  X  270  hours  x  $20  =  $10,800). 
Annualized  capital  costs  for  the  aircraft 
will  be  in  the  range  of  $235,000  (capital 
recovery  factor  for  20  years  at  10%  x  $2 
million  =  $234,919)  to  $400,000  (capital 
recovery  factor  for  10  years  at  15%  x  $2 
miUion  =  $398,504).  Costs  for 
maintenance,  insurance,  and  parking 
will  further  add  to  the  total  cost  for 


owning  and  operating  the  aircraft, 
bringing  the  annual  totals  to  the  range 
of  $300,000  to  $500,000.  In  this  context, 
this  AD's  implied  annualized  costs  in 
the  range  of  $800  to  $1,400  are  less  than 
three  tenths  of  one  percent  of  the 
annualized  cost  of  owning  and 
operating  the  aircraft,  a  level  that  is  not 
believed  to  have  a  signiftcant  economic 
impact  on  the  owner/operator  of  such 
aircraft. 

On  the  basis  of  these  considerations, 
the  FAA  has  determined  that,  although 
a  substantial  number  of  small  entities  is 
likely  to  be  affected  by  this  proposed 
AD,  there  will  not  be  a  significant 
economic  impact  on  these  entities. 
Based  on  the  above  analysis  and 
ftndings,  the  FAA  has  determined  that 
this  AD  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 


will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3d— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

99-02-16     Raytheon  Aircraft  Company 

(Type  Certificate  No.  A24CE  formerly 
held  by  Beech  Aircraft  Corporation): 
Amendment  39-11008;  Docket  No.  97- 
CE-16-AD. 
Applicability:  The  following  models  and 

serial  number  (S/N)  airplanes,  certificated  in 

any  category: 
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Models 


Serial  numbers 


B300  .. 
B300C 


FL-1  through  FL-23,  FL-25  through  FL134,  FL-136,  and  FL-137. 
FM-1  through  FM-9.  and  FN-1 . 


Note  1:  This 
identified  in  the 


i^D 


regar(  less 


have 


'  meth  3d 


should 


I  he 


provision, 
modified,  altere(  1 
subject  to  the  re( , 
airplanes  that 
repaired  so  that 
requirements  of 
owner/operator 
alternative 
accordance  with 
The  request 
the  effect  of  the 
repair  on  the  un 
this  AD;  and.  if 
been  eliminated 
specific  proposejd 

Compliance: 
hours  time-in-: 
of  this  AD,  un 

To  prevent 
actuator  caused 
could  cause  loss 
accomplish  the 

(a)  Modify  the 
accordance  with 
in  Raytheon  Kit 
5011-3  or  Rayth^i 
which  contain 
Drawing  130-5ajl 
21,1996.  as 
section  in  the 
INSTRUCTIONi 
III  (whichever  is 
serial  number) 
Service  Bulletin 
November,  1996 


or 


applies  to  each  airplane 
preceding  applicability 

of  whether  it  has  been 
.  or  repaired  in  the  area 
uirements  of  this  AD.  For 

been  modified,  altered 
he  performance  of  the 
this  AD  is  affected,  the 
nust  request  approval  for  an 

of  compliance  in 
paragraph  (c)  of  this  AD. 

include  an  assessment  of 
nodification.  alteration,  or 
lafe  condition  addressed  by 

unsafe  condition  has  not 
the  request  should  include 
actions  to  address  it. 


se  rvice  i 
iless 


I  equired  within  the  next  200 
after  the  effective  date 
already  accomplished, 
jaitmiing  of  the  elevator  trim  tab 
)y  ice  formations,  which 
of  control  of  the  airplane. 
oHowing: 

elevator  trim  tab  system  in 
the  Installation  Instructions 
Part  Number  (P/N)  130- 
on  Kit  P/N  130-5011-9, 
Aircraft  Oarporation 
1.  Revision  E.  dated  March 
refe^nced  in  the  COMPLIANCE 
ACCOMPLISHMENT 

PART  I.  PART  II.  or  PART 
applicable  to  the  airplane 
r  Raytheon  Mandatory 
(MSB)  No.  2620.  Issued: 


Beech  , 


Note  2:  The  I 
Raytheon  MSB 
1996.  provides  d  1 
Models  and  seriiil 
I.  PART  II,  or  p4rT  1 


!  JviATERLALS  section  in 

2620,  Issued:  November, 
breakdown  of  the  airplane 
il  numbers  affected  by  PART 
III  of  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section. 


(ht 


(b)  Special  fl 
,  accordance  with 

of  the  Federal  Aviation 
21.197  and  21.1 
a  location  when 
can  be  accompli 

(c)  An  alternative 
adjustment  of 
provides  an  equ  va 
approved  by  the 
Certification  Of|ce 
Airport  Rd 
request  shall  be 
appropriate  FAj*  . 
who  may  add  ccjmments 
the  Manager.  W 

Note  3:  Infomlat 
existence  of  app  roved 
compliance  wit 
obtained  from 


,Wi(h 


permits  may  be  issued  in 
sections  21.197  and  21.199 
Regulations  (14  CFR 
19)  to  operate  the  airplane  to 
the  requirements  of  this  AD 
hed. 

method  of  compliance  or 
compliance  time  that 
lent  level  of  safety  may  be 
Manager.  Wichita  Aircraft 
(ACO),  Room  100.  1801 
ita.  Kansas  67209.  The 
forwarded  through  an 
Maintenance  Inspector. 

and  then  send  it  to 
hita  ACO. 


tie 


ion  concerning  the 

alternative  methods  of 
this  AD,  if  any.  may  be 
Wichita  ACO. 


(d)  The  modif  cation 
shall  be  done  in 
Installation  Instructions 
Number  (P/N) 


required  by  this  AD 
accordance  with  the 

in  Raytheon  Kit  Part 
lbO-5011-3  or  Raytheon  Kit 


P/N  130-5011-9.  as  referenced  in  Raytheon 
Mandatory  Service  Bulletin  No.  2620,  Issued: 
November.  1996.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  the  Raytheon  Aircraft 
Company,  P.  O.  Box  85,  Wichita,  Kansas 
67201-0085.  Copies  may  be  inspected  at  the 
FAA.  Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street, 
NW,  suite  700,  Washington,  IX:. 

(e)  This  amendment  becomes  effective  on 
March  12, 1999.  Issued  in  Kansas  City, 
Missouri,  on  January  13, 1999. 
Larry  E.  Werth, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  99-1446  Filed  1-25-99;  8:45  am] 
BILUNO  CODE  491(>-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AGL-60] 

Establishment  of  Class  E  Airspace; 
Bellevue,  OH 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  establishes  Class 
E  airspace  at  Bellevue,  OH.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SLAP) 
052°  helicopter  point  in  space  approach 
has  been  developed  for  Bellevue 
Hospital  Heliport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
This  action  modifies  existing  controlled 
airspace  for  Bellevue,  OH,  in  order  to 
include  the  point  in  space  approach 
serving  Bellevue  Hospital  Heliport. 
EFFECTIVE  DATE:  0901  UTC,  March  25. 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Monday,  November  16,  1998,  the 
FAA  proposed  to  amend  14  CFR  part  71 


to  establish  Class  E  airspace  at  Bellevue, 
OH  (63  FR  63623).  The  proposal  was  to 
add  controlled  airspace  extending 
upward  from  700  to  1200  feet  AGL  to 
contain  Instrument  Flight  Rules  (IFR) 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  enviroiunents.  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9F  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  Class  E  airspace  at  Bellevue, 
OH,  to  accommodate  aircraft  executing 
the  proposed  GPS  SLAP  052°  helicopter 
point  in  space  approach  at  Bellevue 
Hospital  Heliport  by  modifying  existing 
controlled  airspace  for  the  heliport.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 
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Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120,  E.O.  10854,  24  FR  95665,  3  CFR, 
1959-1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9F.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLOHES    Bellevue,  OH  [New] 

Bellevue  Hospital,  OH 
Point  in  Space  Coordinates 
(Lat.  41''16'33"  N.,  long.  82''51'10"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.0-mile 
radius  of  the  Point  in  Space  serving  Bellevue 
Hospital,  excluding  the  airspace  within  the 
Sandusky,  OH,  and  Norwalk,  OH,  Class  E 
airspace  areas. 
***** 

Issued  in  Des  Plaines,  Illinois  on  January 
12, 1999. 

David  B.  lohnson, 

Acting  Manager,  Air  Traffic  Division. 
(FR  Doc.  99-1740  Filed  1-25-99;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AGL-59] 

Modification  of  Class  E  Airspace; 
Sandusky,  OH 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  modifies  Class  E 
airspace  at  Sandusky,  OH.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SLAP) 
097°  helicopter  point  in  space  approach 
has  been  developed  for  Providence 


Hospital  Heliport  and  Firelands 
Community  Hospital  Heliport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  This  action 
modifies  existing  controlled  airspace  for 
Sandusky,  OH,  in  order  to  include  the 
point  in  space  approach  serving 
Providence  Hospital  Heliport  and 
Fireland  Community  Hospital  Heliport. 
EFFECTIVE  DATE:  0901  UTC,  March  25, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Monday,  November  16, 1998,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Class  E  airspace  at  Sandusky, 
OH  (63  FR  63624).  The  proposal  was  to 
add  controlled  airspace  extending 
upward  from  700  to  1200  feet  AGL  to 
contain  Instrument  Flight  Rules  (IFR) 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  environments.  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400. 9F  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  vnll  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Sandusky, 
OH,  to  accommodate  aircraft  executing 
the  proposed  GPS  SIAP  097"  helicopter 
point  in  space  approach  at  Providence 
Hospital  Heliport  and  Firelands 
Community  Hospital  Heliport  by 
modifying  existing  controlled  airspace 
for  the  heliports.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 


is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  95665.  3  CFR, 
1959-1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  16,  1998,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLOHES    Sandusky, OH  [Revised] 

Sandusky,  Griffing  Sandusky  Airport,  OH 
(Lat.  41"  26'  00  "  N.,  long.  82°  39'  08"  W) 

Firelands  Community  Hospital,  OH 

Providence  Hospital,  OH 

Point  In  Space  Coordinates 

(Lat.  41'  26'  32"  N.,  long.  82'  43'  29"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Griffmg  Sandusky  Airport,  and 
within  a  6.0-mile  radius  of  the  Point  in  Space 
serving  Firelands  Community  Hospital  and 
Providence  Hospital,  excluding  the  airspace 
within  the  Port  Clinton,  OH,  and  Norwalk, 
OH,  Class  E  airspace  areas 
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Issued  in  Des  P 
12, 1999. 

David  B.  Johnson  > 
Acting  Manager, 
(FR  Doc.  99-1739 
BILUNQ  CODE  4»10-i3-M 


aines,  Illinois  on  January 


Air 


Traffic  Division. 
Filed  1-25-99;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviatian  Administration 

14CFRPart71 

[Airspace  Docket  No.  98-nAGL-58] 

Modification  of  Class  E  Airspace; 
Norwalk,  OH 

agency:  Federa^  Aviation 

Administration  (FAA),  DOT. 

action:  Final  njle.      ' 

summary:  This  pction  modi^es  Class  E 
airspace  at  Norivalk,  OH.  A  Global 
Positioning  Sy^em  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
037°  helicopterjpoint  in  space  approach 
has  been  developed  for  Fisher-Titus 
Medical  Center  Heliport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  above!  ground  level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach.  This  {action  modiRes  existing 
controlled  airsbace  for  Norwalk,  OH,  in 
order  to  includ^  the  point  in  space 
approach  serving  Fisher-Titus  Medical 
Center  Heliport 

EFFECTIVE  DATEJ  0901  UTC,  March  25. 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Bebm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Admitiistration,  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60018,  telephoae  (847)  294-7568. 
SUPPLEMENTAR^ff  INFORMATION: 

History 

On  Monday,  November  16, 1998,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Clas^  E  airspace  at  Norwalk, 
OH  (63  FR  636i5).  The  proposal  was  to 
add  controlled  airspace  extending 
upward  from  700  to  1200  feet  AGL  to 
contain  Instruiient  Flight  Rules  (IFR) 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  eivironments.  Interested 
parties  were  invited  to  participate  in 
this  rulemakin|  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the]  FAA.  No  comments 
objecting  to  tha  proposal  were  received. 
Class  E  airspacfe  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  mone  above  the  surface  of  the 
earth  are  publi$hed  in  paragraph  6005  of 
FAA  Order  74(10.9F  dated  September 


10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Norwalk, 
OH,  to  accommodate  aircraft  executing 
the  proposed  GPS  SIAP  037°  helicopter 
point  in  space  approach  at  Fisher-Titus 
Medical  Center  Heliport  by  modifying 
existing  controlled  airspace  for  the 
heliport.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Pairt  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES,  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  95665,  3  CFR, 
1959-1963  Comp.,  p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL0HE5    Norwalk,  OH  (Revised] 

Norwalk-Huron  County  Airport,  OH 

(Lat.  41''14'41"  N.,  long.  82°33'04"  W) 
Fisher-Titus  Medical  Center.  OH 
Point  In  Space  Coordinates 
(Lat.  41°12'53"  N.,  long.  82''36'37"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  the  Norwalk-Huron  County  Airport 
and  within  2.5  miles  each  side  of  the  338° 
bearing  from  the  airpnsrt  extending  fit>m  the 
6.4-mile  radius  to  8.8  miles  northwest  of  the 
airport,  and  within  a  6.0-mile  radius  of  the 
Point  in  Space  serving  Fisher-Titus  Medical 
Center,  excluding  that  airspace  within  the 
Mansfield,  OH,  Class  E  airspace  area. 
***** 

Issued  in  Des  Plaines,  Illinois  on  January 
12, 1999. 

David  B.  Johnson, 

Acting  Manager,  Air  Traffic  Division. 
[FR  Doc.  9&-1738  Filed  1-25-99;  8:45  am] 

BtLUNO  COOE  4»10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  98-AGL-67] 

Modification  of  Class  E  Airspace; 
Fostoria,  OH 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Fremont,  OH.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
099°  hehcopter  point  in  space  approach 
has  been  developed  for  Fostoria 
Commimity  Hospital  Heliport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  groimd 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  This  action 
modifies  existing  controlled  airspace  for 
Fostoria,  OH,  in  order  to  include  the 
point  in  space  approach  serving  Fostoria 
Community  Hospital  Heliport. 

EFFECTIVE  DATE:  0901  UTC,  March  25. 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 
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History 

On  Monday,  November  16, 1998,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Class  E  airspace  at  Fostoria, 
OH  (63  FR  63622).  The  proposal  was  to 
add  controlled  airspace  extending 
upward  from  700  to  1200  feet  AGL  to 
contain  Instrument  Flight  Rules  (IFR) 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  environments.  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  to 
FAA  Order  7400.9F  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Fostoria, 
OH,  to  accommodate  aircraft  executing 
the  proposed  GPS  SIAP  099°  helicopter 
point  in  space  approach  at  Fostoria 
Community  Hospital  Heliport  by 
modifying  existing  controlled  airspace 
for  the  heliport.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  vmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854.  24  FR  95665.  3  CFR, 
1959-1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

*  «        •        *        * 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•  •  •  •         * 

AGL  OH  E5    Fostoria,  OH  (Revisedt 

Fostoria  Metropolitan  Airport,  OH 
(Lat.  41°  11'  27"N..  long.  83°  23'  40"W) 

Fostoria  Community  Hospital,  OH 

Point  In  Space  Coordinates 
(Lat.  41°  10'  08"N.,  long.  83°  26'  31"W) 
That  airspace  extending  upward  from  700 

feet  above  Uie  surface  within  a  7.0-mile 

radius  of  the  Fostoria  Metropolitan  Airport, 

and  within  a  6.0-mile  radius  of  the  Point  in 

Space  serving  Fostoria  Community  Hospital, 

excluding  the  airspace  within  the  Tiffin,  OH, 

Class  E  airspace  area. 

»         •         *         *         * 
Issued  in  Des  Plaines,  Illinois  on  January 

12, 1999. 

David  B.  Johnson, 

Acting  Manager.  Air  Traffic  Division. 

(FR  Doc.  99-1737  Filed  1-25-99;  8:45  am] 

BILLING  CODE  491fr-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AGL-55] 

Modification  of  Class  E  Airspace; 
Monroe,  Ml 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Final  rule^ 

summary:  This  action  modifies  Class  E 
airspace  at  Monroe,  MI.  A  Global 
Positioning  System  (GPS)  Standard 


Instrument  Approach  Procedure  (SIAP) 
210°  helicopter  point  in  space  approach 
has  been  developed  for  Mercy  Memorial 
Hospital  Heliport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
This  action  modifies  existing  controlled 
airspace  for  Monroe,  MI,  in  order  to 
include  the  point  in  space  approach 
serving  Mercy  Memorial  Hospital 
Heliport. 

EFFECTIVE  DATE:  0901  UTC,  March  25. 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Monday,  November  16, 1998,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Class  E  airspace  at  Monroe, 
MI  (63  FR  63626).  The  proposal  was  to 
add  controlled  airspace  extending 
upward  from  700  to  1200  feet  AGL  to 
contain  Instrument  Flight  Rules  (IFR) 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Monroe,  MI, 
to  accommodate  aircraft  executing  the 
proposed  GPS  SIAP  210°  helicopter 
point  in  space  approach  at  Mercy 
Memorial  Hospital  Heliport  by 
modifying  existing  controlled  airspace 
for  the  heliport.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  their  operationally 
current.  Therefore,  this  regulation— (1) 


3832  Federal  Register /Vol.  64,  No.  16 /Tuesday,  January  26,  1999 /Rules  and  Regulations 


is  not  a  "significiint  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  IXDT 
Regulatory  Polici  es  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evalu  ation  as  the  anticipated 
impact  is  so  mini  mal.  Since  this  is  a 
routine  matter  th  it  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  tkis  rule  will  not  have 
a  significant  ecoi  omic  impact  on  a 
substantial  numl  er  of  small  entities 
imder  the  criteri«  of  the  Regulatory 
Flexibihty  Act. 

List  of  Subjects  ii  1 14  CFR  Part  71 

Airspace,  Incoi  poration  by  reference, 
Navigation  (air). 

Adoption  of  the  j  Amendment 

In  consideratidn  of  the  foregoing,  the 
Federal  AviationjAdministration 
amends  14  CFR  part  71  as  follows: 

PART  71— OESiaNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854.  24  FR  95665,  3  CFR, 
195a-1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 


Designations  and 
dated  September 


September  16,  1^8,  is  amended  as 
follows: 


Paragraph  6005 
extending  upward  pv, 
above  the  surface 


C  lass  E  airspace  areas 
m  700  feet  or  more 
the  earth. 


AGL  MI  ES    Monr  le,  Nfl  [Revised] 


Monroe,  Custer 
(Lat.  41°56'24" 

Mercy  Memorial 
Point  in  Space 
(Lat.  41''56'05 
That  airspace 
feet  above  the 
radius  of  Custer 
mile  radius  of  the 
Mercy  Memorial 
airspace  within  th 
airspace  areas. 


Reporting  Points, 
10,  1998,  and  effective 


Air  port,  Ml 
N  .  long.  83"'26'05"  W) 
Hi  )spital.  MI 
Coo  dinates 

N  ,  long.  83°23'34"  W) 
exi  ending  upward  from  700 
surfa  ce  within  a  6.4-mile 
Ai  port,  and  within  a  6.0- 
I  oint  in  Space  serving 
Hi  ispital,  excluding  that 
Detroit,  MI,  Class  E 


Issued  in  Des  Plaines,  Illinois  on  )anuary 
12,  1999. 

David  B.  Johnson, 

Acting  Manager,  Air  Traffic  Division. 
[FR  Doc.  99-1736  Filed  1-25-99;  8:45  am] 

BILLING  CODE  4«10-12-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-ACE-2] 

Amendment  to  Class  E  Airspace; 
Grand  Island,  NE 

agency:  Federal  Aviation 
Administration  (FA A),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  Class  E 
airspace  area  at  Grand  Island,  Central 
Nebraska  Regional  Airport,  NE.  A 
review  of  the  Class  E  airspace  area  for 
Grand  Island,  Central  Nebraska  Regional 
Airport  indicates  it  does  not  comply 
with  the  criteria  for  700  feet  Above 
Groiuid  Level  (AGL)  airspace  required 
for  diverse  departures  as  specified  in 
FAA  Order  7400.2D.  The  Class  E 
airspace  has  been  enlarged  to  conform 
to  the  criteria  of  FAA  Order  7400.2D. 

In  addition,  the  Instrument  Landing 
System  (ILS)  and  coordinates  are  added 
and  included  in  this  document. 

The  intended  effect  of  this  rule  is  to 
provide  additional  controlled  Class  E 
airspace  for  aircraft  operating  under 
Instrument  Flight  Rules  (IFR),  add  the 
ILS  and  coordinates,  and  comply  vdth 
the  criteria  of  FAA  Order  7400.2D. 
DATES:  Effective  date:  0901  UTC.  May 
20.  1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  orbefore 
March  15,  1999. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  Federal  Aviation 
Administration,  Docket  Number  99- 
ACE-2,  601  East  12th  Street,  Kansas 
City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 


Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises  the 
Class  E  airspace  area  at  Grand  Island, 
NE.  A  review  of  the  Class  E  airspace  for 
Grand  Island,  Central  Nebraska  Regional 
Airport,  NE,  indicates  it  does  not  meet 
the  criteria  for  700  feet  AGL  airspace 
required  for  diverse  departures  as 
specified  in  FAA  Order  7400.2D.  The 
criteria  in  FAA  Order  7400. 2D  for  an 
aircraft  to  reach  1200  feet  AGL  is  based 
on  a  standard  climb  gradient  of  200  feet 
per  mile  plus  the  distance  from  the  ARP 
to  the  end  of  the  outermost  runway.  Any 
fractional  part  of  a  mile  is  converted  to 
the  next  higher  tenth  of  a  mile.  This 
document  adds  the  Central  Nebraska 
Regional  Airport  ILS  and  coordinates. 
The  amendment  at  Grand  Island, 
Central  Nebraska  Regional  Airport,  NE, 
will  provide  additional  controlled 
airspace  for  aircraft  operating  under  IFR, 
add  the  ILS  emd  coordinates,  and 
comply  with  the  criteria  of  FAA  Order 
7400. 2D.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9F.  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
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does  receive,  within  the  conunent 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  dociunent 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule, 
biterested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  commimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-ACE-2."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 


unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulate jy  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  ormoie 
above  the  surface  of  the  earth. 


ACE  NE  E5    Grand  Island,  NE  [Revised] 

Grand  Island,  Central  Nebraska  Regional 
Airport,  NE 

(Lat  40''58'03"  N..  long,  98''18'31"  W.) 
Grand  Island  VORTAC 

(Ut.  40''59'03"  N..  long.  98''18'53"  W.) 
Grand  Island,  Central  Nebraska  Regional 
Airport  ILS 

(Lat.  40"58'55"  N.,  long,  98''18'53"  W.) 

That  airspace  extending  upward  ftxjm  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  the  Central  Nebraska  Regional 
Airport  and  within  4  miles  each  side  of  the 
Grand  Island  ILS  Localizer  course  extending 
from  the  6.6-mile  radius  to  8.7  miles  south 
of  the  airport  and  within  4  miles  northeast 
and  6  miles  southwest  of  the  294°  radial  of 
the  Grand  Island  VORTAC  extending  from 
the  6.6-mile  radius  to  16  miles  northwest  of 
the  VORTAC  and  within  4  miles  east  and  6 
miles  west  of  the  360°  radial  of  the  Grand 


Island  VORTAC  extending  from  the  6.6-mile 
radius  to  16  miles  north  of  the  VORTAC. 

•         •  •  •  • 

Issued  in  Kansas  City.  MO,  on  January  8, 
1999. 

Herman  I.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  99-1560  Filed  1-25-99;  8:45  amj 
BILUNG  COO€  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  9&-ANM-15] 

Amendment  of  Class  E  Airspace; 
Riverton,  WY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  The  direct  final  rule 
published  on  October  30,  1998  (63  FR 
58299)  changed  the  Riverton,  WY,  Class 
E  surface  airspace  legal  description  from 
part-time  to  continuous.  The  FAA 
commissioned  an  Automated  Surface 
Observing  System  (ASOS)  at  the 
Riverton  Regional  Airport  which  makes 
the  airport  eligible  for  continuous  Class 
E  surface  airspace. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  63  FR  58299  is  effective 
0901  UTC,  28  )anuary,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Ripley,  ANM-520.6,  Federal 
Aviation  Administration,  1601  Lind 
Avenue  S.W.,  Renton,  Washington, 
98055-4056;  telephone  nimiber:  (425) 
227-2527. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  the  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  October  30,  1998  (63  FR 
58299).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  The  comment  period 
ended  November  30, 1998.  This  direct 
final  rule  advised  the  public  that  no 
adverse  comments  were  anticipated, 
and  that  imless  a  written  adverse 
comment  or  a  written  notice  of  intent  to 
submit  such  an  adverse  comment  were 
received  within  the  comment  period, 
the  regulation  would  become  effective 
on  January  28,  1999.  No  adverse 
comments  were  rece'ved,  and  thus  this 
document  confirms  tJtiat  the  final  rule 
will  become  effective  on  that  date. 
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Issued  in  Seattle 
13,  1999. 

Helen  Fabian  Park^ 

Manager,  Air  Tmffi 
Mountain  Region. 
IFR  Doc.  9»-1559 
BILUNQ  COOE  4910-19IM 


Washington  on  January 


i: 


Division,  Northwest 
fliled  1-25-99:  8:45  am] 


DEPARTMErrr  QF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docliet  Mo.  99-ACE-1] 

Amendment  to  Class  E  Airspace; 
Perryville,  MO 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  fin  il  rule;  request  for 
comments. 


SUMMARY:  This  ac  tion  amends  Class  E 
airspace  area  at  Perryville  Municipal 
Airport,  Perryvillfe,  MO.  A  review  of  the 
Class  E  airspace  a  rea  for  Perryville 
Municipal  Airpor  t  indicates  it  does  not 
comply  with  the  <  riteria  for  700  feet 
Above  Ground  Le^el  (AGL)  airspace 
required  for  diverse  departures  as 
specified  in  FAA  Order  7400.2D.  The 
Class  E  airspace  has  been  enlarged  to 
conform  to  the  criteria  of  FAA  Order 
7400.2D.  The  Airiort  Reference  Point 
(ARP)  is  amended  and  included  in  this 
document.  The  injtended  effect  of  this 
rule  is  to  provide  additional  controlled 
Class  E  airspace  f©r  aircraft  operating 
under  Instnunentj Flight  Rules  (IFR). 
amend  the  ARP,  aki  comply  with  the 
criteria  of  FAA  Otder  7400.2D. 
DATES:  Effective  date:  0901  UTC,  May 
20,  1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  15,  1999. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division. 
ACE-520,  Federal  Aviation 
Administration,  Etocket  Number  99- 
ACE-1.  601  East  Mth  Street.  Kansas 
City.  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  thi  Regional  Counsel  for 
the  Central  Regioi^  at  the  same  address 
between  9:00  a.m.land  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  I 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  aboVe. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch.  ACE-520C,  Federal 
Aviation  Adminis  ration,  601  East  12th 


Street,  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises  the 
Class  E  airspace  at  Perryville,  MO.  A 
review  of  the  Class  E  airspace  for 
Perryville  Municipal  Airport  indicates  it 
does  not  meet  the  criteria  for  700  feet 
AGL  airspace  required  for  diverse 
departures  as  specified  in  FAA  Order 
7400.2D.  The  criteria  in  FAA  Order 
7400. 2D  for  an  aircraft  to  reach  1200  feet 
AGL  is  based  on  a  standard  climb 
gradient  of  200  feet  per  mile  plus  the 
distance  from  the  ARP  to  the  end  of  the 
outermost  runway.  Any  fractional  part 
of  a  mile  is  converted  to  the  next  higher 
tenth  of  a  mile.  The  amendment  at 
Perryville  Municipal  Airport,  MO,  will 
provide  additional  controlled  airspace 
for  aircraft  operating  under  IFR,  amend 
the  APR,  and  comply  with  the  criteria 
of  FAA  Order  7400.2D.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  fitim  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9F. 
dated  September  10,  1998,  and  effective 
September  16.  1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 


published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argiunents 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  washing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-ACE-l."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
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Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of  * 

Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26. 1979);  and  (3)  if 
promulgated,  will  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963Comp.,p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9F.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*        •        *        •        * 

ACE  MO  E5    Perryville,  MO  [Revised] 

Perryville  Municipal  Airport,  MO 

(Lat.  37°52'07"  N.,  long.  89»51'44"  W.) 
Farmington  VORTAC.  MO 

(Ut.  37»40'24"N..  long.  90°14'03"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  Perryville  Municipal  Airport  and 
within  1.8  miles  each  side  of  the  057°  radial 
of  the  Farmington  VORTAC  extending  from 
the  6.6-mile  radius  to  8.2  miles  southwest  of 
the  airport. 

Issued  in  Kansas  City.  MO,  on  January  8, 
1999. 

Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division  Central  Region. 
[FR  Doc.  99-1558  Filed  1-25-99;  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ANE-95] 

Amendment  to  Class  E  Airspace; 
Rockland,  ME 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  correction. 

summary:  This  action  corrects  the 
description  of  revised  Class  E  airspace 
at  Rockland.  ME  (KRKD)  published  in 
the  Federal  Register  on  December  24. 
1998  (63  FR  71218).  That  action  was 
necessary  due  to  the  relocation  of  the 
Sprucehead  Non-Directional  Beacon 
(NDB)  and  to  provide  adequate 
controlled  airspace  for  two  new 
standard  instrument  approaches  to  the 
Rockland,  Knox  County  Regional 
Airport. 

dates:  Effective  0901  UTC,  January  28, 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  23,  1999. 

ADDRESSES:  Send  comments  on  the  rule 
to:  Manager,  Airspace  Branch,  ANE- 
520,  Federal  Aviation  Administration, 
Docket  No.  98-ANE-95, 12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299;  telephone  (781)  238-7520; 
fax  (781)  238-7596.  Comments  may  also 
be  sent  electronically  via  the  internet  to 
the  following  address:  "9-ne- 
airspace@faa.gov"  Comments  sent 
electronically  must  indicate  Docket  98- 
ANE-95  in  the  subject  line. 

The  official  docket  file  may  be 
examined  in  the  Office  of  the  Regional 
Counsel,  New  England  Region,  ANE-7, 
Room  401, 12  New  England  Executive 
Park.  Burlington,  MA  01803-5299; 
telephone  (781)  238-7050;  fax  (781) 
238-7055. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division,  Room  408, 
by  contacting  the  Acting  Manager, 
Airspace  Branch  at  the  first  address 
listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  T.  Bayley,  Air  Traffic  Division, 
Airspace  Branch,  ANE-520.3,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781) 238-7523; 
fax  (781)  238-7596. 
SUPPLEMENTARY  INFORMATION: 

On  December  24, 1998,  the  FAA 
published  in  the  Federal  Register  a 
direct  final  rule  revising  the  Class  E 
airspace  at  Rockland,  ME  (KRKD)  due  to 


relocation  of  the  Sprucehead  Non- 
Directional  Beacon  (NDB)  and  to 
provide  adequate  controlled  airspace  for 
two  new  standard  instriunent 
approaches  to  the  Rockland,  Knox 
County  Regional  Airport  (63  FR  71218). 
Since  publication  of  that  direct  final 
rule,  the  FAA  has  determined  that 
longitude  and  latitude  coordinates  of 
the  Rockland,  Knox  County  Regional 
Airport  must  be  corrected  slightly  to 
reflect  the  results  of  a  survey  taken  in 
February  1998.  and  that  the  revised 
description  of  Class  E  airspace  at 
Rockland.  ME  need  not  reference  the 
Sprucehead  NDB  because  the  airspace  is 
now  based  solely  on  the  airport 
location.  This  action  makes  those 
corrections  to  the  revised  airspace 
description. 

Correction  to  the  Direct  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
amendment  to  Class  E  airspace  at 
Rockland,  ME  as  published  in  the 
Federal  Register  on  December  24,  1998 
(63  FR  71218).  Federal  Register 
document  98-34166:  page  71219. 
column  1;  and  the  description  in  FAA 
Order  7400.9F.  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1;  are  corrected  to  read  as 
follows: 

ANE  ME  E5  Rockland,  ME  [Corrected] 

Rockland.  Knox  County  Regional  Airport,  ME 
(Lat.  44»03'36"N,  long.  eg'OS'ST'V/] 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  9-mile  radius 

of  the  Knox  County  Regional  Airport. 
Issued  in  Burlington,  MA.  on  January  11. 

1999. 

Bill  G.  Peacock, 

Manager,  Air  Traffic  Division,  New  England 

Region. 

[FR  Doc.  99-1556  Filed  1-25-99;  8:45  am) 

BILUNQ  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ASO-27] 

Amendment  of  Class  E  Airspace; 
Golden  Triangle  Regional  Airport,  MS 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  modifies  the 
Golden  Triangle  Regional  Airport  Class 
E  surface  area  airspaci<  description  by 
eliminating  the  specified  2.800  feet  MSL 
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upper  limit  within  4.1 -miles  radius  of 
the  Golden  Triangl  e  Regipnal  Airport. 
By  definition,  Class  E  surface  area 
airspace  extends  u  jward  from  the 
surface  to  the  over  ying  controlled 
airspace  and  should  be  without 
artificially  specified  upper  limits,  such 
as  that  improperly  contained  in  the 
current  descriptioii.  The  Class  E 
airspace  overlying  the  Golden  Triangle 
Regional  Airport  ectends  upward  from 
700  feet  above  the  surface  of  the  earth. 
Therefore,  the  surf  ice  area  airspace 
wdthin  a  4.1-mile  radius  of  the  Golden 
Triangle  Regional  Airport  extends  up  to, 
but  not  including,  700  feet  above  the 
surface  of  the  earth.  This  action  corrects 
that  technical  discfepancy. 
DATES:  EFFECnvri  DATE:  0901  UTC. 
March  25,  1999. 

Comments  Date:  Comments  must  be 
received  on  or  before  February  25, 1999. 
ADDRESSES:  Send  aomments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
98-ASO-27,  Manager,  Airspace  Branch, 
ASO-520,  P.O.  Boi  20636,  Atlanta. 
Georgia  30320. 

The  official  docUet  may  be  examined 
in  the  Office  of  thelRegional  Counsel  for 
Southern  Region,  Room  550,  1701 
Columbia  Avenue,  College  Park,  Georgia 
30337.  telephone  (io4)  305-5627. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5627. 

SUPPLEMENTARY  INFORMATION: 
Request  for  ConunAnts  on  the  Rule 

Although  this  action  is  a  final  rule, 
which  involves  eliininating  the 
specified  2,800  fee^MSL  upper  limit 
within  a  4.1-mile  radius  of  the  Golden 
Triangle  Regional  Airport,  and  was  not 
preceded  by  notice  and  public 
procedure,  comments  are  invited  on  the 
rule.  This  rule  will|l>ecome  effective  on 
the  date  specified  in  the  DATES  section. 
However,  after  the  review  of  any 
comments  and.  if  t^e  FAA  finds  that 
further  changes  are  appropriate,  it  will 
initiate  rulemaking  procedures  to 
extend  the  effectiv*  date  or  to  amend 
the  regulation. 

Commments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  spedifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  tfce  rule  which  might 


suggest  the  need  to 


modify  the  rule. 


The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  changes  the  description  of  the 
Class  E  surface  area  airspace  for  the 
Golden  Triangle  Regional  Airport  by 
eliminating  the  2,800  feet  MSL  upper 
limit  within  a  4.1-mile  radius  of  the 
Golden  Triangle  Regional  Airport.  Class 
E  airspace  designations  for  surface  areas 
are  published  in  paragraph  6002  of  FAA 
Order  7400.9F,  dated  September  10, 
1998,  and  effective  September  16,  1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

Since  this  action  only  makes  a 
technical  amendment  to  the  Class  E 
surface  area  description  and  should 
have  no  impact  on  the  users  of  the 
airspace  in  the  vicinity  of  the  Golden 
Triangle  Regional  Airport  the  notice  and 
public  procedure  imder  5  U.S.C.  553(b) 
are  unnecessary. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sub|ects  in  14  CFR  part  71 

Airspace,  Incorporation  by  Reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120;  EO  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 


dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6002    Class  E  Airspace 
Designated  as  Surface  Areas 


ASO  MS  E2    Columbus,  MS  (Revised) 

Golden  Triangle  Regional  Airport 
(Lat.  33"'27'01"  N,  long.  88°35'29"  W) 
Within  a  4.1-mile  radius  of  Golden 
Triangle  Regional  Airprart.  This  Class  E 
airspace  area  is  effective  during  the  specific 
days  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and 
times  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
*         *         •         *         • 

Issued  in  College  Park,  Georgia  on  January 
11,  1999. 

Nancy  B.  Shelton, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  99-1743  Filed  1-25-99;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  121, 135,  and  145 

[Docket  No.  FAA-1 998-4654;  Amendment 
No.  SFAR  36-7] 

RIN2120-AG64 

Special  Federal  Aviation  Regulation 
No.  36,  Development  of  Major  Repair 
Data 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  corrections. 

SUMMARY  Federal  Aviation 
Administration  published  a  final  rule  in 
the  Federal  Register  (64  FR  958)  on 
January  6,  1999,  that  amends  and 
extends  Special  Federal  Aviation 
RegulaUon  (SFAR)  No.  36,  which 
provides  that  holders  of  authorized 
repair  station  or  aircraft  operating 
certificates  may  approve  aircraft 
products  or  articles  for  return  to  service 
after  accomplishing  major  repairs  using 
self-developed  repair  data  that  have  not 
been  directly  approved  by  the  FAA. 
This  document  corrects  an  error  in  the 
heading  and  adds  the  date  of  issuance 
to  the  final  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Martineau,  Policy  and  Procedures 
Branch,  Aircraft  Engineering  division, 
AIR-110,  Federal  Aviation 
Administration.  800  Independence 
Ave.,  SW.,  Washington,  DC  20591, 
telephone:  (202)  267-9568. 
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Correction 

In  rule  FR  Doc.  99-128  beginning  on 
page  958  in  the  Federal  Register  issue 
of  Wednesday,  January  6, 1999,  make 
the  following  corrections: 

1.  On  page  958,  in  the  first  column, 
in  the  heading  section,  on  line  8, 
remove  the  words  "Notice  No.  98-15". 

2.  On  page  961,  in  the  third  column, 
on  the  line  before  the  signature  block, 
insert  a  line  containing  the  words 
"Issued  in  Washington,  DC,  on 
December  30, 1998". 

Issued  in  Washington,  DC,  on  January  20, 
1999. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel,  Regulations 
Division. 
[FR  Doc.  99-1742  Filed  1-25-99;  8:45  am] 

BILLING  CODE  4»10-13-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  301 

[TO  8808] 

RIN  1545-AW23 

Modifications  and  Additions  to  the 
Unified  Partnership  Audit  Procedures 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Final  and  temporary 

regulations. 

SUMMARY:  This  docimient  contains  final 
and  temporary  regulations  relating  to 
the  unified  partnership  audit 
procedures  added  to  the  Internal 
Revenue  Code  by  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982 
(TEFRA).  The  unified  partnership  audit 
procedures  generally  provide 
administrative  rules  for  the  auditing  of 
partnership  items  at  the  partnership 
level.  These  regulations  modify  the 
existing  unified  partnership  audit 
procedures  to  comply  with  the  Taxpayer 
ReUef  Act  of  1997  (1997  Act)  and  the 
Internal  Revenue  Service  Restructiuing 
and  Reform  Act  of  1998  (1998  Act),  and 
add  new  regulations  to  administer  the 
new  unified  partnership  audit 
provisions  added  by  the  1997  Act.  In 
general,  the  text  of  these  temporary 
regulations  also  serves  as  the  text  of  the 
proposed  regulations  set  forth  in  the 
notice  of  proposed  rulemaking  on  this 
subject  in  the  Proposed  Rules  section  of 
this  issue  of  the  Federal  Register. 
DATES:  Effective  Date:  These  regulations 
are  effective  January  26, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  G.  Honigraan,  (202)  622-3050 
(not  a  toll-free  number). 


SUPPLEMENTARY  INFORMATION: 
Background 

This  document  contains  temporary 
amendments  to  the  Procedure  and 
Administration  Regulations  (26  CFR 
Part  301)  relating  to  the  unified 
partnersk|ip  audit  procedures  found  in 
sections  6221  through  6233  of  the 
Internal  Revenue  Code  (Code)  and  final 
regulations  pertaining  to  the  appUcable 
dates  of  §  301.6231(a)(7)-lT(p)(2)  and 
§301.6231(a)(7)-lT(r)(l).  Sections  1231 
through  1243  of  the  Taxpayer  Relief  Act 
of  1997,  PubUc  Law  105-34,  111  Stat. 
788,  modified  some  of  the  existing 
procedures  and  added  certain  new 
rules.  Section  3507  of  the  Internal 
Revenue  Service  Restructuring  and 
Reform  Act  of  1998.  Public  Law  105- 
206, 112  Stat.  685,  modified  section 
6231.  This  docimient  modifies  existing 
regulations  that,  because  of  the  1997  Act 
or  the  1998  Act,  no  longer  reflect 
ciurent  law. 

Explanation  of  Provisions 

Penalties  Determined  at  the  Partnership 
Level 

Before  the  1997  Act,  the  Internal 
Revenue  Service  (Service)  could  impose 
penalties  on  a  partner  only  through  the 
application  of  the  deficiency  procedures 
after  the  completion  of  a  partnership 
level  proceeding.  Forcing  the  Service  to 
open  deficiency  proceedings  against  the 
individual  partners  was  inconsistent 
with  the  efficiency  goal  of  the  unified 
partnership  audit  rules.  The  1997  Act 
cured  this  problem  by  providing  that, 
for  partnerships  under  audit  for  taxable 
years  ending  after  August  5,  1997, 
partnership  level  proceedings  include 
the  determination  of  applicable 
penalties  at  the  partnership  level. 
Partners  now  may  raise  any  partner 
level  defenses  to  the  imposition  of 
penalties  only  in  a  subsequent  refund 
action. 

Consistent  with  these  statutory 
changes,  the  temporary  regulations 
mandate  that  the  partnership's  penalty 
defenses  are  to  be  resolved  during  the 
partnership  proceeding.  Nevertheless, 
any  individual  defenses  that  a  partner 
may  have  to  the  imposition  of  a  penalty 
may  be  brought  by  the  partner  in  a 
refund  action  subsequent  to  the 
partnership  level  determination.  In 
order  to  minimize  the  burden  on 
individual  partners  to  defend 
themselves  by  bringing  their  own  refund 
suits,  the  temporary  regulations 
incorporate  a  large  number  of  defenses 
at  the  partnership  level.  The  majority  of 
a  partner's  defenses  to  the  imposition  of 
penalties  are  not  specific  to  a  peulicular 
partner,  but  can  be  determined  by 


reference  to  the  activities  of  the 
partnership.  The  applicability  of  these 
defenses  may  be  resolved  at  the 
partnership  level  during  the  partnership 
proceeding.  In  addition,  the  temporary 
regulations  modify  the  computational 
adjustment  rules  to  allow  the  Service  to 
assess  penalties  under  those  procedures. 

Partial  Settlements 

The  period  for  assessing  tax  with 
respect  to  partnership  items  generally  is 
the  longer  of  the  periods  provided  by 
section  6229  or  section  6501.  For 
partnership  items  that  convert  to 
nonpartnership  items,  section  6229(f) 
provides  that  the  period  for  assessing 
tax  shall  not  expire  before  the  date 
which  is  one  year  after  the  date  that  the 
items  became  nonpartnership  items. 
Section  6231(b)(1)(C)  provides  that  the 
partnership  items  of  a  partner  for  a 
partnership  taxable  year  become 
nonpartnership  items  as  of  the  date  the 
partner  enters  into  a  settlement 
agreement  with  the  Service  with  respect 
to  such  items.  In  some  audits,  however, 
the  taxpayer  and  the  Service  will  enter 
into  a  settlement  agreement  regarding 
some,  but  not  all,  of  the  taxpayer's 
partnership  items.  The  1997  Act  added 
a  special  rule  for  these  partial  settlement 
agreements  in  section  6229(f)(2), 
providing  that  the  period  for  assessing 
any  tax  attributable  to  the  settled  items 
is  determined  as  if  the  partial  settlement 
had  not  been  executed.  Thus,  the 
limitations  period  applicable  to  the  last 
partnership  item  to  be  resolved  ioi  the 
partnership's  taxable  year  under  audit  is 
controlling  with  respect  to  all  disputed 
partnership  items  (including  settled 
items)  for  such  partnership  taxable  vear. 

The  temporary  regulations  state  tfiat 
the  one  year  period  for  assessing 
partnership  items  that  convert  to 
nonpartnership  items  applicable  to 
settlement  agreements  under  section 
6231(b)(1)(C)  does  not  apply  to  parUal 
settlement  agreements  under  section 
6229(f)(2).  Moreover,  the  temporary 
regulations  clarify  that  the  partner 
remains  subject  to  the  unified  audit 
procedures  regarding  the  nonsettled 
items. 

Tax  Matters  Partner  as  a  Debtor  in 
Bankruptcy 

Section  6229(b)(1)(B)  provides  that 
the  statute  of  limitations  under  section 
6229  is  extended  with  respect  to  all 
partners  in  the  partnership  by  an 
agreement  entered  into  between  the  tax 
matters  partner  (TMP)  and  the  Service. 
Treas.  Reg.  §301.6231(a)(7)-l(l)(l)(iv) 
(1996)  and  Temp.  Treas.  Reg. 
§301. 6231  (c)-7T(a)  (1987),  however, 
provide  that  upon  the  uling  of  a  petition 
naming  a  partner  as  a  debtor  in  a 
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bankruptcy  proc<  eding,  the  partner/ 
debtor's  partners  lip  items  convert  to 
nonpartnership  il  eras,  and  if  the 
partner/debtor  w>s  the  TMP,  that  status 
terminates.  Thesd  rules  were 
promulgated  to  avoid  the  complications 
that  the  automatii :  stay  provision 
contained  in  11  I  .S.C.  362(a)(8)  would 
have  on  a  unified  partnership  audit.  As 
a  result,  if  a  TMP  executed  a  consent  to 
extend  the  statute  of  limitations  during 
a  period  when  thi  s  TMP  was  a  debtor  in 
a  bankruptcy  proceeding,  the  consent 
would  not  be  bin  ling  on  the  other 
partners.  Under  t  le  regulations,  the 
person  signing  th ;  agreement  was 
ineUgible  to  act  a: ;  the  TMP  and  extend 
the  statute  as  to  a  1  partners. 

To  resolve  the  i  uncertainty  under  prior 
law  in  the  situatidn  where  a  TMP 
executes  an  agree  nentextending  the 
statute  of  limitations  as  to  all  partners 
while,  unknown  lo  the  Service,  the  TMP 
is  a  debtor  in  a  ba  nkruptcy  proceeding, 
the  1997  Act  provides  that  the  Service 
may  rely  on  the  e:  cecuted  statute 
extension  agreem  ;nt  unless  it  is  notified 
of  the  TMP's  banJxuptcy  proceeding.  If 
the  Service  is  not  notified  of  the  TMP's 
bankruptcy  proceeding,  statute 
extensions  granted  by  the  TMP  are 
binding  on  all  paitners  in  the 
partnership. 

The  temporary  tegulations  provide  a 
mechanism  for  th ;  TMP.  or  other 
partners,  to  provide  notice  to  the 
Service  that  the  T  vlP  is  a  debtor  in  a 
bankruptcy  procejding  and  therefore  is 
ineligible  to  serve  as  TMP  and  extend 
the  statute  under  lection  6229.  This 
mechanism  is  der  ved  from  existing 
regulations  that  p  ovide  guidance  on 
how  to  notify  the  Service  of  information 
concerning  a  partnership's  partners. 


Small  Partnershif 


partnership  audit 


Exception 


The  1997  Act  amended  the  small 
partnership  exception  to  the  unified 


procedures  found  in 


section  6231.  Fonnerly,  in  order  to 
qualify  for  the  sm  ill  partnership 
exception,  the  paitnership  had  to  have 
10  or  fewer  partnt  rs  at  all  times  during 
the  tax  year,  each  Df  whom  was  a 
natural  person  (ot  ler  than  a  nonresident 
alien)  or  an  estate  and  for  which  each 
partner's  share  of  sach  partnership  item 
was  the  same  as  tliat  partner's  share  of 
every  other  partne  rship  item.  The  1997 
Act  amended  the  i;mall  partnership 
exception  by  allowing  partnerships  to 
qualify  for  the  exdeption  even  if  they 
have  a  C  corporati  on  for  a  partner  or 
specially  allocate  some  partnership 
items.  The  tempoiary  regulations 
modify  the  existing  regulations 
interpreting  the  snail  partnership 
exception  to  take  i  iccount  of  this  change 
in  the  law. 


Efifective  Date 

These  final  and  temporary  regulations 
are  applicable  January  26,  1999.  In 
accordance  with  section  7805(e)(2),  the 
temporary  regulations  contained  herein 
shall  expire  January  25,  2002. 

Special  Analyses  i-* 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  533(b)  of 
the  Administrative  Procedures  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations.  For  the  appUcability  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  refer  to  the  Special  Analyses 
section  of  the  preamble  to  the  cross 
reference  notice  of  proposed  rulemaking 
published  in  the  Proposed  Rules  section 
in  this  issue  of  the  Federal  Register. 
Pxirsuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  these  final  and 
temporary  regulations  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Drafting  information.  The  principal 
authors  of  these  temporary  regulations 
are  Robert  G.  Honigman,  Office  of  the 
Assistant  Chief  Counsel  (Passthroughs  & 
Special  Industries),  and  William  A. 
Heard,  Office  of  the  Assistant  Chief 
Counsel  (Field  Service).  However,  other 
personnel  from  the  Service  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes,  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  Amend  §  301.6221-lT  by: 

1 .  Redesignating  paragraph  (c)  as 
paragraph  (e). 

2.  Adding  new  paragraphs  (c)  and  (d). 
The  additions  read  as  follows: 

§  301.6221-1T    Tax  treatment  determined  at 
partnership  ievei  (temporary). 


(c)  Penalties  determined  at 
partnership  level  (partnership  taxable 
years  ending  after  August  5,  1997).  Any 
penalty,  addition  to  tax,  or  additional 
amount  that  relates  to  an  adjustment  to 
a  partnership  item,  shall  be  determined 
at  the  partnership  level.  Partner  level 
defenses  to  such  items  can  only  be 
asserted  through  refund  actions 
following  assessment  and  payment. 
Assessment  of  any  penalty,  addition  to 
tax,  or  additional  amount  that  relates  to 
an  adjustment  to  a  partnership  item 
shall  be  made  based  on  partnership 
level  determinations.  Partnership  level 
determinations  include  all  the  legal  and 
factual  determinations  that  underlie  the 
determination  of  any  penalty,  addition 
to  tax,  or  additional  amount,  other  than 
partner  level  defenses  specified  in 
paragraph  (d)  of  this  section. 

(d)  Partner  level  defenses.  Partner 
level  defenses  to  any  penalty,  addition 
to  tax,  or  additional  amount  that  relates 
to  an  adjustment  to  a  partnership  item, 
may  not  be  asserted  in  the  partnership 
level  proceeding,  but  may  be  asserted 
through  separate  refund  actions 
following  assessment  and  payment.  See 
section  6230(c)(4).  Partner  level 
defenses  are  limited  to  those  that  are 
personal  to  the  partner  or  are  dependant 
upon  the  partner's  separate  return,  and 
cannot  be  determined  at  the  partnership 
level.  Examples  of  these  determinations 
are:  whether  any  applicable  threshold 
underpayment  of  tax  has  been  met  with 
respect  to  the  partner  or  whether  the 
partner  has  met  the  criteria  of  section 
6664(b)(penalties  applicable  only  where 
return  is  filed),  or  section 
6664(c)(l)(reasonable  cause  exception) 
subject  to  partnership  level 
determinations  as  to  the  applicability  of 
section  6664(c)(2). 
***** 

Par.  3.  Amend  §  301.6223(c)-lT  by 
adding  a  sentence  to  the  end  of 
paragraph  (c)  to  read  as  follows: 

§30l.6223(c)-1T    Additional  information 
regarding  partners  furnished  to  the  Service 
(temporary). 

***** 

(c)  *  *  *  Furthermore,  reference  to  a 
prior  general  notification  to  the  Service 
that  a  partner  who  would  otherwise  be 
the  tax  matters  partner  is  a  debtor  in  a 
bankruptcy  proceeding  or  has  had  a 
receiver  appointed  for  him  in  a 
receivership  proceeding  is  not  sufficient 
unless  a  copy  of  the  notification 
document  referred  to  is  attached  to  the 
statement. 
***** 

Par.  4.  Amend  §  301.6224(c)-3T  by: 

1.  Revising  the  section  heading. 

2.  Revising  paragraphs  (b),  (c)(3)(ii), 
and  (d),  Example  (1). 
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The  revisions  read  as  follows: 

§  301 .6224(c)-3T    Consistent  settlement 
terms  (temporary). 

*        •        •        *        • 

(b)  Requirements  for  consistent 
settlement  terms — (1)  In  general. 
Consistent  settlement  terms  are  those 
based  on  the  same  determinations  with 
respect  to  partnership  items.  However, 
consistent  settlement  terms  also  may 
include  partnership  level 
determinations  of  any  penalty,  addition 
to  tax,  or  additional  amount  that  relates 
to  partnership  items.  Settlements  with 
respect  to  partnership  items  shall  be 
self-contained;  thus,  a  concession  by 
one  party  with  respect  to  a  partnership 
item  may  not  be  based  upon  a 
concession  by  another  party  with 
respect  to  any  item  that  is  not  a 
partnership  item  other  than  any  penalty, 
addition  to  tax,  or  additional  amount 
that  relates  to  an  adjustment  to  a 
partnership  item.  Consistent 
agreements,  whether  comprehensive  or 
partial,  must  be  identical  to  the  original 
settlement  {that  is,  the  settlement  upon 
which  the  offered  settlement  terms  are 
based).  A  consistent  agreement  must 
mirror  the  original  settlement  and  may 
not  be  limited  to  selected  items  from  the 
original  settlement.  Once  a  partner  has 
settled  a  partnership  item,  or  penalty, 
addition  to  tax,  or  additional  amount 
that  relates  to  an  adjustment  to  a 
partnership  item,  that  partner  may  not 
subsequently  request  settlement  terms 
consistent  vnth  a  settlement  that 
contains  the  previously  settled  item. 
The  requirement  for  consistent 
settlement  terms  applies  only  if — 

(i)  The  items  were  partnership  items 
(and  any  related  penalty,  addition  to 
tax.  or  additional  amount)  for  the 
partner  entering  into  the  original 
settlement  immediately  before  the 
original  settlement;  and 

(ii)  The  items  are  partnership  items 
(and  any  related  penalty,  addition  to 
tax,  or  additional  amount)  for  the 
partner  requesting  the  consistent 
settlement  at  the  time  the  partner  files 
the  request. 

(2)  Effect  of  consistent  agreement. 
Consistent  settlement  terms  are  reflected 
in  a  consistent  agreement.  A  consistent 
agreement  is  not  a  settlement  agreement 
which  gives  rise  to  further  consistent 
settlement  rights  because  it  is  required 
to  be  given  without  volitional  agreement 
of  the  Secretary.  Therefore,  a  consistent 
agreement  required  to  be  offered  to  a 
requesting  taxpayer  is  not  a  settlement 
agreement  under  section  6224(c)(2)  of 
the  Internal  Revenue  Code,  or  paragraph 
(c)(3)  of  this  section  which  starts  a  new 
period  for  requesting  consistent 
settlement  terms.  For  all  other  purposes 


of  the  Internal  Revenue  Code,  however, 
(e.g.,  binding  effect  under  section 
6224(c)(1),  and  conversion  to 
nonpartnership  items  under  section 
6231(b)(1)(C))  a  consistent  agreement  is 
treated  as  a  settlement  agreement. 

(c)  *  •   * 

(3)*   *   * 

(ii)  The  60th  day  after  the  day  on 
which  the  settlement  agreement  was 
entered  into. 

(d)*   *  • 

Example  (1).  The  Service  seeks  to  disallow 
a  SIOO.OOO  loss  reported  by  Partnership  P. 
The  Service  agrees  to  a  settlement  with  X,  a 
partner  in  P,  in  which  the  Service  allows  60 
percent  of  the  loss,  accepts  the  treatment  of 
all  other  partnership  items  on  the  partnership 
return,  and  imposes  a  penalty  for  negligence 
related  to  the  loss  disallowance.  Partner  Y, 
which  owns  a  10  percent  interest  in  the 
partnership,  requests  settlement  terms  which 
are  consistent  with  the  settlement  made 
between  X  and  the  Service.  The  items  are 
partnership  items  (and  a  related  penalty)  for 
X  immediately  before  X  enters  into  the 
settlement  agreement  and  are  partnership 
items  (and  a  related  penalty)  for  Y  at  the  time 
of  the  request.  The  Service  must  offer  Y 
settlement  terms  allowing  a  S6,000  loss,  a 
negligence  penalty  on  the  $4,000 
disallowance,  and  otherwise  reflecting  the 
treatment  of  partnership  items  on  the 
partnership  return. 
•         •         •         *  • 

Par.  5.  Add  §  301.6229(b)-2T  to  read 
as  follows: 

§ 30l.6229(b)-2T    Special  rule  witti  respect 
to  debtors  In  Title  1 1  cases  (temporary). 

(a)  In  general.  Notwithstanding  any 
other  law  or  rule  of  law.  if  an  agreement 
is  entered  into  under  section 
6229(b)(1)(B).  and  the  agreement  is 
signed  by  a  person  who  would  be  the 
tax  matters  partner  but  for  the  fact  that, 
at  the  time  Uiat  the  agreement  is 
executed,  the  person  is  a  debtor  in  a 
bankruptcy  proceeding  under  Title  1 1  of 
the  United  States  Code,  such  agreement 
shall  be  binding  on  all  partners  in  the 
partnership  unless  the  Service  has  been 
notified  of  the  bankruptcy  proceeding  in 
accordance  with  paragraph  (b)  of  this 
section. 

(b)  Procedures  for  notifying  the 
Service  of  a  partner's  bankruptcy 
proceeding.  (1)  The  Service  shall  be 
notified  of  the  bankruptcy  proceeding  of 
the  tax  matters  partner  in  accordance 
with  the  procedures  set  forth  in 
§301.6223(c)-lT. 

(2)  In  addition  to  the  information 
specified  in  §301.6223(c)-lT, 
notification  that  a  person  is  (or  was)  a 
debtor  in  a  bankruptcy  proceeding  shall 
include  the  date  the  bankruptcy 
proceeding  was  filed,  the  name  and 
address  of  the  court  in  which  the 
bankruptcy  proceeding  exists  (or  took 
place),  the  caption  of  the  bankruptcy 


proceeding  (including  the  docket 
number  or  other  identification  number 
used  by  the  court),  and  the  status  of  the 
proceeding  as  of  the  date  of  notification. 

Far.  6.  Add  §  301.6229(f)-lT  to  read 
as  follows: 

§  301 .6229(f)-1  T    Special  rule  for  partial 
settlement  agreements  (temporary). 

(a)  In  general.  If  a  partner  enters  into 
a  settlement  agreement  with  the  Service 
with  respect  to  the  treatment  of  some  of 
the  partnership  items  in  dispute  for  a 
partnership  taxable  year,  but  other 
partnership  items  for  such  year  remain 
in  dispute,  the  period  of  limitations  for 
assessing  any  tax  attributable  to  the 
settled  items  shall  be  determined  as  if 
such  agreement  had  not  been  entered 
into. 

(b)  Other  items  remaining  in  dispute. 
Pursuant  to  section  6226(c).  a  partner  is 
a  party  to  a  partnership  level  judicial 
proceeding  with  respect  to  partnership 
items.  When  a  partner  settles 
partnership  items,  the  settled 
partnership  items  convert  to 
nonpartnership  items  under  section 
6231(b)(1)(C)  and  will  not  be  subject  to 
any  future  or  pending  partnership  level 
proceeding  pursuant  to  section 
6226(d)(1).  The  remaining  unsettled 
partnership  items,  however,  will  remain 
subject  to  determination  under 
partnership  level  administrative  and 
judicial  procedures.  Consequently,  any 
remaining  unsettled  items  will  be 
deemed  to  remain  in  dispute.  Thus,  the 
period  for  assessing  settled  items  will  be 
governed  by  the  period  for  assessing  the 
remaining  unsettled  items. 

Par.  7.  Amend  §  301.6231(a)(l)-lT  by: 

1.  Revising  the  first  two  sentences  of 
paragraph  (a)(1). 

2.  Removing  paragraph  (a)(3). 

3.  Redesignating  paragraph  (a)(4)  as 
paragraph  (a)(3). 

The  revision  reads  as  follows: 

§301.6231(a)(1HT    Exception  for  small 
partnerships  (temporary). 

(a)*   *   * 

(1)  "10  or  fewer."  The  "10  or  fewer" 
limitation  described  in  section 
6231(a)(l)(B)(i)  is  appUed  to  the  number 
of  natural  persons  (other  than 
nonresident  aliens),  C  corporations,  and 
estates  of  deceased  partners  that  were 
partners  at  any  one  time  during  the 
partnership  taxable  year.  Thus,  for 
example,  a  partnership  that  at  no  time 
during  the  taxable  year  had  more  than 
10  partners  may  be  treated  as  a  small 
partnership  even  if,  because  of  transfers 
of  interests  in  the  partnership,  11  or 
more  natural  persons,  C  corporations,  or 
estates  of  deceased  partners  ov^Tied 
interests  in  the  partnership  for  some 
portion  of  the  taxable  ypar.  •  •  • 
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Par.  8.  Amend 

1.  Revising  par4^ 

2.  Removing  paragraph 
The  revision 


j301.6231(a)(6)-lTby: 
graph  (a). 
.■   (c). 
as  follows: 


change  in  tax  lia 
partner  level  det 
made  under  the 
subchapter  B  of  c 


re  ids 

§  301 .6231  (a)(6)-1T    Computational 
adjustments  (tempctrary). 

(a)  In  general.  A  change  in  the  tax 
liability  of  a  partner  to  properly  reflect 
the  treatment  of  a  partnership  item 
under  subchapter  C  of  chapter  63  of  the 
Internal  Revenue  jCode  is  made  through 
a  computational  adjustment.  A 
computational  ad  ustment  includes  a 
change  in  tax  liab  ility  that  reflects  a 
change  in  an  affe<  ted  item  where  that 
change  is  necessary  to  properly  reflect 
the  treatment  of  a  partnership  item,  or 
any  penalty,  addi  ion  to  tax,  or 
additional  amount  that  relates  to  an 
adjustment  to  a  piirtnership  item. 
However,  if  a  chaige  in  a  partner's  tax 
liability  cannot  b<!  made  without  making 
one  or  more  partn  er  level 
determinations,  tl  lat  portion  of  the 

ility  attributable  to  the 
rminations  shall  be 
rovisions  of 
papter  63  of  the 
Internal  Revenue  "ode  (relating  to 
deficiency  procec  ures),  except  for  any 
penalty,  addition  to  tax,  or  additional 
amount  which  relates  to  an  adjustment 
to  a  partnership  it  em. 

(1)  Changes  in  i  partner's  tax  liability 
with  respect  to  af  ected  items  that  do 
not  require  partn«  r  level  determinations 
(such  as  the  thres  lold  amount  of 
medical  deductio  is  under  section  213 
that  changes  as  ths  result  of 
determinations  m  ide  at  the  partnership 
level)  are  computational  adjustments 
that  are  directly  a  ;sessed.  When  making 
computational  ad  ustinents,  the  Service 
may  assume  that  i  imounts  the  partner 
rej)orted  on  the  pi  rtner's  individual 
return  include  all  amounts  reported  to 
the  partner  by  the  partnership,  absent 
contrary  notice  to  the  Service  (for 
example,  a  "Notice  of  Inconsistent 
Treatment").  Suc4  an  assumption  by  the 
Service  does  not  c  onstitute  a  partner 
level  determinatic  n.  Moreover, 
substituting  redeti  jrmined  partnership 
items  for  the  partner's  previously 
reported  partners!  dp  items  (including 
partnership  items  included  in  carryover 
amounts)  does  no  constitute  a  partner 
level  determinatic  n  where  the  Service 
otherwise  accepts  all  nonpartnership 
items  (including,  or  example, 
nonpartnership  itfem  components  of 
carryover  amount!)  as  reported. 

(2)  Changes  in  i  partner's  tax  hability 
with  respect  to  afl  ected  items  that 
require  partner  leuel  determinations 
(such  as  a  partner  s  at-risk  amount  to  the 
extent  it  depends  upon  the  source  from 
which  the  partner  obtained  the  funds 


that  the  partner  contributed  to  the 
partnership)  are  computational 
adjustments  subject  to  deficiency 
procedures.  Nevertheless,  any  penalty, 
addition  to  tax,  or  additional  amount 
that  relates  to  an  adjustment  to  a 
partnership  item  may  be  directly 
assessed  following  a  partnership 
proceeding,  based  on  determinations  in 
that  prcx:eeding,  regardless  of  whether 
partner  level  determinations  are 
required. 
***** 

Par.  9.  Amend  §  301.6231(a)(7)-l  by 
adding  a  sentence  at  the  end  of 
paragraphs  (p)(2)  and  (r)(l)  to  read  as 
follows: 

§  301 .6231  (a)(7)-1     Designation  or 
selection  of  tax  matters  partner. 

***** 

(p)*  *   * 

(2)  *   *   *  For  regulations  applicable 
on  or  after  January  26,  1999  (reflecting 
statutory  changes  made  effective  July 
22,  1998)  and  before  January  25,  2002, 
see  §  301.6231(a)(7)-lT(p)(2). 

***** 

(r)  *  *  *  (1)  •  *  *  For  regulations 
applicable  on  or  after  January  26,  1999 
(reflecting  statutory  changes  made 
effective  July  22,  1998)  and  before 
January  25.  2002.  see  §  301.6231(a)(7)- 
lT(r)(l). 

***** 

Par.  10.  Add  §  301.6231(a)(7)-lT  to 
read  as  follows: 

§  301 .6231  (a)(7)-1  T    Designation  or 
selection  of  tax  matters  partner  (temporary). 

(a)  through  {p)(l)  [Reserved].  For 
further  guidance,  see  §  301.6231(a)(7)- 
1(a)  through  (p)(l). 

(p)(2)  When  each  general  partner  is 
deemed  to  have  no  profits  interest  in  the 
partnership.  If  it  is  impracrticable  under 
§301.6231(a)(7)-l(o)(2)  to  apply  the 
largest-profits-interest  rule  of 
§  301.6231(a)(7)-l(m)(2).  the 
Commissioner  will  select  a  partner 
(including  a  general  or  limited  partner) 
as  the  tax  matters  partner  in  accordance 
with  the  criteria  set  forth  in 
§301.6231(a)(7)-l(q).  The 
Commissioner  will  notify,  within  30 
days  of  the  selection,  the  partner 
selected,  the  partnership,  and  all 
partners  required  to  receive  notice 
under  section  6223(a),  effective  as  of  the 
date  specified  in  the  notice.  For 
regulations  applicable  before  July  22, 
1998,  see  §301.6231(a)(7)-l(p)(2). 

(p)(3)  through  (q)  [Reserved].  For 
further  guidance,  see  §  301.6231(a)(7)- 
l(p)(3)  through  (q). 

(r)  Notification  of  partnership — (1)  In 
general.  If  the  Commissioner  selects  a 
tax  matters  partner  under  the  provisions 
of§301.6231(a)(7)-l(p)(l)or(3)(i),the 


Commissioner  will  notify,  within  30 
days  of  the  selection,  the  partner 
selected,  the  partnership,  and  all 
partners  required  to  receive  notice 
under  section  6223(a),  effective  as  of  the 
date  specified  in  the  notice.  For 
regulations  applicable  before  July  22, 
1998,  see  §301.6231(a)(7)-l(r)(l). 

(r)(2)  [Reserved].  For  further  guidance, 
see  §301.6231(a)(7)-l(r)(2). 

Approved:  December  30, 1998. 
Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Hevenue 
Service. 

Donald  C.  Lubick, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  99-885  Filed  1-25-99;  8:45  am) 
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DEPARTME^^■  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
[CGD07  98-041] 

Special  Local  Regulations; 
Hillsborough  Bay,  Tampa,  Florida 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  Permanent  Special  Local 
Regulations  are  being  established  for  the 
Gasparilla  Marine  Parade  on 
Hillsborough  Bay  in  Tampa,  Florida. 
This  event  will  be  held  annually  on  the 
first  Saturday  in  February  between  10 
a.m.  and  1:30  p.m.  Eastern  Standard 
Time  (EST).  These  regulations  are 
needed  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
DATES:  This  rule  is  effective  on  January 
26, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Brian  Hill,  (305)  536-^250,  or 
Assistant  Operations  Office,  Coast 
Guard  Group  St.  Petersburg,  FL,  (813) 
824-7533. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

A  Notice  of  Proposed  Rulemaking 
concerning  these  regulations  was 
published  in  the  Federal  Register  on 
September  21, 1998  (63  FR  50179).  No 
comments  were  received  during  the  60 
days  comment  period. 

Background  and  Purpose 

These  regulations  aie  needed  to 
provide  for  the  safety  of  life,  to  protest 
vessels  participating  in  the  parade,  and 
to  protect  marine  mammals  during  the 
Gasparilla  Marine  Parade.  There  will  be 
approximately  750  participants,  afloat 
and  ashore,  participating  in  the  marine 
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parade.  Also,  200-400  spectator  craft  are 
expected.  The  resulting  congestion  of 
navigable  channels  creates  an  extra  or 
unusual  hazard  in  the  navigable  waters. 

The  regulated  area  will  prohibit 
commercial  vessels,  jet  skis,  and  vessels 
without  propulsion  from  entering 
Hillsborough  Bay  during  the  parade, 
and  will  establish  an  idle  speed  no  wake 
zone  inside  the  regulated  area. 

In  accordance  with  5  U.S.C.  553,  good 
cause  exists  for  making  these 
regulations  effective  in  less  than  30  days 
after  Federal  Register  publication.  A 
Notice  of  Proposed  Rulemaking  with  a 
60  day  comment  period  was  published 
in  the  Federal  Register  on  September 
21, 1998,  with  no  negative  comments 
received,  and  the  parade  is  a  well 
known  annual  event.  E)elaying  its 
effective  date  would  be  contrary  to 
national  safety  interests  since 
immediate  action  is  needed  to  minimize 
potential  danger  to  the  public  as  there 
is  not  sufficient  time  remaining  to  allow 
for  a  full  30  day  delayed  effective  date 
prior  to  the  event  occurring  in  1999  on 
February  6th. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  the 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  imder  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
regulation  will  only  be  in  effect  for 
approximately  five  and  one  half  hours 
in  a  limited  area  one  day  each  year. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
field,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  that  this  rule  will 
not  have  a  significant  effect  upon  a 
substantial  number  of  small  entities  as 
these  regulations  will  be  in  effect  in  a 


limited  area  for  five  and  one  half  hours 
only  one  day  each  year. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  pursuant  to  Figure  2-1, 
paragraph  34(h)  of  Commandant 
Instruction  M16475.1C,  that  this  action 
is  categorically  excluded  fitim  further 
enviroimiental  documentation. 

List  of  Sub|ect8  in  33  CFR  Part  100 

Marine  Safety,  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Final  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  Part  100  of  Title 
33,  Code  of  Federal  Regulations  as 
follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  new  §  100.734  is  added  to  read 
as  follows: 

§  100.734    Annual  Gasparllla  Marine 
Parade;  Hillsborough  Bay,  Tampa,  FL 

(a)  Regulated  Area.  A  regulated  area  is 
established  consisting  of  all  waters  of 
Hillsborough  Bay  and  its  tributaries 
north  of  a  line  drawn  along  latitude  27- 
51.30N.  The  regulated  area  includes  the 
following  in  their  entirety:  Hillsborough 
Cut  "D"  Channel,  Sparkinan  Channel, 
Ybor  Channel,  Seddon  Chaimel  and  the 
Hillsborough  River  south  of  the  John  F. 
Kennedy  Bridge.  Coordinates  Reference 
Datum:  NAD  1983. 

(b)  Special  Local  Regulations. 

(1)  Entry  into  the  regulated  area  is 
prohibited  to  all  commercial  marine 
traffic  from  9  a.m.  to  2:30  p.m.  EST  on 
the  first  Saturday  in  February. 

(2)  The  regulated  area  is  an  idle 
speed,  "no  wake"  zone. 

(3)  All  vessels  within  the  regulated 
area  shall  stay  clear  of  and  give  way  to 


all  vessels  in  parade  formation  in  the 
Gasparilla  Marine  Parade. 

(4)  When  within  the  marked  channels 
of  the  parade  route,  vessels  participating 
in  the  Gasparilla  Marine  Parade  may  not 
exceed  the  minimum  speed  necessary  to 
maintain  steerage. 

(5)  Jet  skis  and  vessels  without 
mechanical  propulsion  are  prohibited 
from  the  parade  route. 

(6)  Northbound  vessels  in  excess  of  80 
feet  in  length  without  mooring 
Eirrangements  made  prior  to  the  first 
Saturday  in  February,  are  prohibited 
fit)m  entering  Seddon  Chaimel  unless 
the  vessel  is  officially  entered  in  the 
Gasparilla  Marine  Parade.  All 
northbound  vessels  in  excess  of  80  feet 
without  prior  mooring  arrangements  not 
ofRcially  entered  in  the  Gasparilla 
Marine  Parade,  must  use  the  alternate 
route  through  Sparkman  Channel. 

(c)  Dates.  This  section  becomes 
effective  annually  at  9  a.m.  and 
terminates  at  2:30  p.m.  EST  on  the  first 
Saturday  in  February. 

Dated:  January  15. 1999. 
N.T.  Saunders, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District. 
(FR  Doc.  99-1697  Filed  1-25-99;  8:45  am] 

BILUNQ  CODE  4»10-1>-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[TX8»-1-7351a;  FRL-6207-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Texas; 
Reasonably  Available  Control 
Technology  for  Emissions  of  Volatile 
Organic  Compounds  (VOC) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUIMMARY:  In  this  action,  EPA  is 
approving  demonstrations  submitted  by 
Texas  on  January  10,  1996,  that 
Reasonably  Available  Control 
Technology  (RACT)  is  in  place  on 
sources  in  the  following  source 
categories:  Plastic  Parts  Coating  in  the 
Dallas/Fort  Worth  area,  Volatile  Organic 
Liquid  (VOL)  Storage  and  Synthetic 
Organic  Chemical  Manufacturing 
Industry  (SOCMI)  Reactor  and 
Distillation  Processes.  Also.  EPA  is 
approving  revisions  to  the  Texas  Rules 
for  the  control  of  VOC  emissions  that 
the  State  submitted  between  1995  and 
1997.  Finally,  for  mos.  of  the  measures 
given  limited  approval  in  the  May  22, 
1997  Federal  Register  (62  FR  27964), 
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this  approval  action  converts  the  limited 
approval  to  a  full  approval.  The 
implementation  oil  these  measures  will 
help  ensure  the  attainment  of  the 
National  Ambient  Air  QuaUty  Standard 
(NAAQS)  for  ozone  as  required  by  the 
Clean  Air  Act  (Act)  as  amended  in  1990. 
DATES:  This  direcl  final  rule  is  effective 
on  March  29. 199i  unless  EPA  receives 
adverse  commenti  by  February  25, 
1999.  If  EPA  receives  such  comments, 
EPA  will  pubUsh  i  timely  withdrawal  of 
the  direct  final  rui  e  in  the  Federal 
Register  informin;  >  the  public  that  the 
rule  will  not  take  jffect. 
ADDRESSES:  Writti  in  comments  on  this 
action  should  be  a  ddressed  to  Mr. 
Thomas  Diggs,  Chjief,  Air  Planning 
Section  (6PD-L),  At  the  EPA  Region  6 
Office  listed  below. 

Copies  of  the  documents  relevant  to 
this  action  are  avajilable  for  public 
inspection  during| normal  business 
houxs  at  the  follovy^ ing  locations. 
Interested  person^  wanting  to  examine 
these  documents  $hould  make  an 
appointment  with  the  appropriate  office 
at  least  two  workijig  days  in  advance. 
Environmental  Protection  Agency, 

Region  6,  Air  Planning  Section  (6PD- 

L),  Multimedia  planning  and 

Permitting  Divition,  Dallas,  1445  Ross 

Avenue,  Texas  75202-2733, 

telephone:  (214)  665-7214. 
Texas  Natural  Resource  Conservation 

Commission,  12100  Park  35  Circle, 

Austin,  Texas  7p711-3087. 

Documents  whifch  are  incorporated  by 
reference  are  avai^ble  for  pubUc 
inspection  at  the  Air  and  Radiation 
Docket  and  Infom^ation  Center, 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington,  D.C.  20460. 
FOR  FURTHER  INFOflM.^TION  CONTACT:  Mr. 
Guy  R.  Donaldson),  Air  Planning  Section 
(6PD-L),  Multimedia  Planning  and 
Permitting  Division,  Environmental 
Protection  Agency,  Region  6, 1445  Ross 
Avenue,  Dallas,  Tfexas  75202-2733, 
telephone:  (214)  655-7242. 
SUPPLEMENTARY  INFORMATION: 

I.  Background      i 

A.  Background  oflVOCRACT 
Requirements 

Section  172(c)  (jf  the  Act,  entitled 
Nonattainment  Pmn  Provisions,  requires 
that  States  impleivent  RACT  rules  for 
stationary  sources  of  VOC  in  ozone 
nonattaiiunent  areas.  Reasonably 
Available  Control  Technology  is  defined 
as  the  lowest  emi^ion  limitation  that  a 
particular  source  Is  capable  of  meeting 
by  the  appfication  of  control  technology 
that  is  reasonably  (available,  considering 
technological  and  economic  feasibility 
as  defined  in  44  F^eral  Register  (FR) 


53761  (September  17. 1979).  In 
accordance  with  section  108  of  the  Act, 
EPA  publishes  Control  Technique 
Guideline  (CTG)  documents  to  help  the 
States  develop  RACT  rules  for  source 
categories.  The  CTGs  provide 
information  on  available  air  pollution 
control  techniques  and  provide 
recommendations  on  what  EPA 
considers  the  "presumptive  norm"  for 
RACT. 

Section  182fb)(2)  of  the  Act  requires 
States  to  adopt  RACT  rules  for  three 
general  groups  of  stationary  sources  of 
VOCs  in  ozone  nonattainment  areas 
classified  as  moderate  or  above.  The 
first  group  consists  of  sources  covered 
by  a  CTG  issued  after  the  enactment  of 
the  amended  Act  of  1990.  These  CTGs 
are  referred  to  as  "post-enactment" 
CTGs.  The  second  group  consists  of 
sources  covered  by  an  existing  CTG,  i.e., 
a  CTG  issued  before  the  enactment  of 
the  amended  Act  of  1990.  The  third 
group  consists  of  major  sources  not 
covered  by  a  CTG.  These  sources  are 
referred  to  as  "non-CTG"  sources. 

In  areas  with  a  moderate 
classification.  Section  302(j)  defines  a 
major  source  as  one  emitting  or  having 
the  potential  to  emit  100  tons/year  or 
more.  For  serious  areas,  major  soiut^s 
are  defined  in  section  182(c)  as  those 
that  emit  or  have  the  potential  to  emit 
at  least  50  tons/year  and  in  severe  areas 
major  sources  are  defined  in  section 
182(d)  as  those  that  emit  or  have  the 
potential  to  emit  25  tons/year  or  more. 
Texas  cturently  has  four  ozone 
nonattainment  areas;  Beaumont/Port 
Arthur  (moderate),  Dallas/Fort  Worth 
(serious ').  El  Paso  (serious),  and 
Houston  (severe). 

Under  section  183,  Federal  Ozone 
Measures,  the  Act  requires  EPA  to  issue 
CTGs  for  13  sovut:e  categories  by 
November  15,  1993.  Section  183  lists 
two  specific  source  categories, 
Aerospace  coatings  and  solvents,  and 
Shipbuilding  operations.  The  other  1 1 
categories  are  Usted  in  57  FR  18077 
(April  28,  1992),  and  are  as  follows: 

1.  SCK:MI  distillation 

2.  SOCMI  Reactors 

3.  wood  Furniture 

4.  plastic  parts  business  machines 

5.  plastic  parts  coating  (other) 

6.  offset  lithography 

7.  industrial  wastewater 

8.  auto  refinishing 

9.  SOCMI  batch  processing 

10.  VOL  storage  tanks 

11.  clean  up  solvents 


'  Dallas/Fort  Worth  was  reclassified  to  serious  on 
February  18.  1998(63  FR  8128).  Texas  will  have  to 
affirm  in  a  future  SIP  revision  that  RACT  is  being 
implemented  on  sources  that  emit  or  have  a 
potential  to  emit  50  tons/year  or  more. 


To  date,  EPA  has  published  CTGs  for 
five  of  the  13  source  categories:  SOCMI 
distillation,  SOCMI  reactors,  wood 
furniture,  aerospace  coatings  and 
solvents,  and  shipbuilding.  As 
described  in  a  January  20. 1994, 
memorandum  from  John  Seitz,  Director 
of  Office  of  Air  Quality  Planning  and 
Standards,  EPA  made  available 
Alternative  Control  Technology  (ACT) 
documents  for  the  CTG  source 
categories  for  which  CTG  documents 
have  not  yet  been  published.  These  ACT 
documents  provide  much  of  the  same 
information  as  the  CTG  documents, 
however,  instead  of  establishing  a 
presumptive  norm  for  RACT  rule,  these 
documents  provide  options  for  control. 
For  the  major  sources  in  categories 
where  EPA  issued  an  ACT  instead  of 
CTG,  the  ACT  provides  information  to 
determine  if  RACT  is  being 
implemented  as  required  for  "non-CTG" 
sources. 

For  post-enactment  CTGs,  the  Act 
requires  States  to  submit  RACT  rules 
according  to  the  schedule  specified  in 
the  corresponding  CTG  document.  In 
Appendix  E  of  the  "General  Preamble 
for  the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990," 
published  on  April  28. 1992.  in  57  FR 
18077,  EPA  interpreted  the  Act  to  allow 
a  State  to  submit  a  non-CTG  rule  by 
November  15, 1992,  or  to  defer 
submittal  of  a  RACT  rule  for  sources 
that  the  State  anticipated  would  be 
covered  by  a  post-enactment  CTG  based 
on  the  list  of  expected  CTGs  in 
Appendix  E.  Pursuant  to  Appendix  E  of 
the  General  Preamble,  if  EPA  fails  to 
issue  a  CTG  by  November  15. 1993 
(which  it  did  for  11  source  categories), 
the  responsibility  shifts  to  the  State  to 
submit  a  non-CTG  RACT  rule  for  those 
sources  by  November  15, 1994. 

A  Marcn  2,  1995.  poUcy 
memorandiun  fi-om  the  Assistant 
Administrator  for  Air.  Mary  Nichols, 
explained  a  poUcy  to  allow  phased 
submittals  of  attainment  demonstration. 
Under  this  poUcy,  States  were  to  submit 
a  Phase  I  submittal  by  December  31, 
1995,  which  would  include  RACT 
requirements.  Rate  of  Progress  (ROP) 
reductions,  and  commitments  to 
complete  the  attainment  demonstration 
by  mid-1997. 

n.  State  Submittal 

On  January  10, 1996,  the  State  of 
Texas  submitted  to  EPA  a  State 
Implementation  Plan  (SEP)  revision 
intended  to  meet  the  requirements 
pertaining  to  RACT  and  commitments  to 
complete  the  air  quality  plan  as 
necessary  for  a  Phase  1  submittal  under 
the  March  2,  1995  policy.  Texas  in 
separate  submittals  has  provided  SIP 
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revisions  designed  to  meet  the  ROP 
requirements.  In  this  action,  EPA  is 
approving  only  the  portions  of  the 
January  10, 1996.  SEP  revision  regarding 
RACT  for  SOCMI  Reactor  and 
Distillation  Processes,  VOL  Storage,  and 
Plastic  Parts  coating  for  the  Dallas/Fort 
Worth  area.  The  EPA  is  taking  no  action 
on  whether  RACT  is  being  implemented 
on  other  source  categories  included  in 
the  January  10, 1996,  SIP  revision, 
including  industrial  wastewater,  batch 
processing,  wood  furniture  coating,  or 
shipbuilding  operations.  These 
categories  will  be  addressed  in  future 
Federal  Register  actions.  The  EPA  is 
also  taking  no  action  on  other  portions 
of  the  January  10, 1996,  SIP  revision 
submittal  regarding  commitments  to 
continue  air  quality  planning. 

Also,  in  this  action.  EPA  is  approving 
revisions  to  the  Texas  rules  for  the 
control  of  VOCs  submitted  on  January 
11,  1995,  July  12,  1995,  November  10, 
1995,  March  13, 1996.  August  9.  1996, 
and  May  21, 1997. 

m.  Analysis  of  State  Submittal 

A.  Plastic  Parts  Coating 

The  January  10. 1996.  SIP  revision 
explained  that  there  was  only  one  major 
source  of  VOC  emissions  in  the  plastic 
parts  coating  category  in  a 
nonattainment  area  in  Texas.  The 
facility,  Peterbilt  Motors  Company  is 
located  in  the  Dallas/Fort  Worth 
nonattainment  area.  The  facility,  which 
manufactures  custom,  heavy  duty 
trucks,  uses  a  catalytic  oxidizer  to 
control  emissions  from  their  painting 
operations.  The  EPA  is  approving  these 
controls  which  are  required  by  TNRCC 
permit  as  RACT. 

B.  SOCMI  Reactor  and  Distillation 
Processes 

In  August  1993.  EPA  pubUshed  the 
CTG  document  titled  Control  of  Volatile 
Organic  Compound  Emissions  from 
Reactor  Processes  and  Distillation 
Operations  Processes  in  the  Synthetic 
Organic  Chemical  Manufacturing 
Industry.  As  well  as  providing 
considerable  information  on  emissions, 
controls,  and  costs,  the  CTG  provided  a 
model  regulation  representing  RACT. 

Texas  rules  for  control  of  SOCMI 
Reactor  and  distillation  processes  are 
contained  in  its  rules  for  general  vent 
gas  control.  Texas  Natural  Resource 
Conservation  Commission  (TNRCC) 
Chapter  115,  Section  115.121-129. 
Texas  revised  these  rules  in  November 
1993  to  include  the  requirements  of  the 
CTG.  It  should  be  noted  that  these 
changes  were  based  on  the  draft  CTG. 
Then,  in  January  1995,  the  State 
submitted  a  SIP  revision  that  revised  the 


language  dealing  with  the  "once  in 
always  in"  concept.  Finally,  on  March 
13, 1996,  the  State  again  revised  the 
vent  gas  rule  to  allow  exemptions  for 
sources  covered  by  other  sections  of 
TNRCC  Chapter  115.  Also,  in  the  March 
13, 1996  submittal,  Texas  revised  the 
original  rule  to  allow  exemptions  to  be 
based  on  the  total  resource 
effectiveness(TRE)  as  RACT. 

The  Texas  rules  generally  follow  the 
approach  contained  in  the  CTG  and  the 
model  rule.  One  difference  between  the 
Texas  rule  and  the  model  approach  is 
that  Texas  allows  an  exemption  for 
streams  of  0.011  standard  cubic  meters/ 
min  versus  0.0085  standard  cubic 
meters/min  in  the  model  rule.  This 
exemption  is  consistent  with  the  New 
Source  Performance  Standard  (NSPS). 
Another  difference  is  that  the  Texas  rule 
requires  soiu'ces  to  use  the  equations 
contained  in  the  NSPS  for  determining 
exemptions  based  on  TRE  rather  than 
the  equations  contained  in  the  CTG 
model  rule.  The  NSPS  equations  set 
more  stringent  exemption  levels  than 
the  equations  included  in  the  CTG.  In 
combination,  the  Texas  approach  for 
determining  exempt  sources  is  more 
stringent  than  the  CTG.  so  the  rules  are 
acceptable  as  RACT.  C:  Volatile  Organic 
Liquid  Storage:  For  this  source  category, 
EPA  did  not  issue  a  CTG.  Instead,  EPA 
issued  an  Alternate  Control  Technique 
Document.  An  ACT  does  not  identify  a 
"presumptive  norm"  for  RACT  but 
instead  provides  cost  information  about 
potentid  control  options.  For  VOL 
storage,  EPA  had  previously  published 
two  CTGs  for  storage  of  petroleum 
liquids.  These  CTGs  were: 
Storage  of  Petroleum  Liquids  in  Fixed 
Roof  Tanks  {EPA-450/2-77-036), 
December  1977. 
Petroleum  Liquid  Storage  in  External 
Floating  Roof  Tanks  (EPA-450/2-78- 
051),  December  1978. 
The  VOL  ACT  recommends  controls  for 
all  volatile  organic  Uquids  not  just 
petroleum  liquids.  Texas  has  long 
regulated  emissions  from  storage  of  all 
volatile  organic  Uquids  not  just 
petroleum  liquids.  To  ensure  that  the 
RACT  is  in  place,  EPA  believes  Texas 
must  consider  the  new  information 
provided  in  the  ACT  to  see  if  additional 
controls  may  be  technically  or 
economically  reasonable.  Texas 
demonstrated  that  their  existing  rules 
provide  nearly  equivalent  control  to  that 
provided  by  the  most  stringent  control 
provided  by  the  ACT. 

Texas  followed  EPA's  5  percent 
policy  that  allows  States  to  deviate  from 
CTG  requirements  if  the  State  rule 
results  in  nearly  the  same  amoimt  of 
control.  This  pohcy  is  articulated  in  a 


June  30, 1978,  memorandum  from 
Richard  Rhoads,  Director  Control 
Programs  Development  Division,  to 
Allyn  Davis,  Director  Air  and  Hazardous 
Materials  Division,  Region  IX. 
Approving  a  State  regulation  that  differs 
from  the  CTG  is  possible,  if  the  impact 
on  emissions  differs  imperceptibly  (less 
than  5  percent)  from  that  of  the  CTG. 

Texas  has  included  a  detailed 
demonstration  that  their  rules  result  in 
less  than  a  5  percent  difference  in 
emissions  from  the  most  stringent 
control  options  included  in  the  ACT. 
The  ACT  suggests  that  the  following 
upgrades  to  the  Texas  rule  would  be 
reasonable. 

(1)  Lowering  the  vapor  pressure 
exemption  to  0.5  or  0.75  psi. 

(2)  upgrading  of  vapor  mounted 
primary  seals  on  internal  floating  roof 
tanks. 

(3)  installation  of  secondary  seals  on 
external  floating  roof  tanks. 

(4)  95  percent  control  efficiency  for 
add-on  control  devices. 

(5)  installation  of  gasketed  seals. 
The  State  submittal  addresses  each  of 

these  requirements  in  turn  and 
estimates  the  increased  emissions 
associated  with  continued  compliance 
with  the  State  rule  versus  compliance 
with  the  suggested  additional  ACT 
controls.  The  EPA  has  analyzed  the 
State  submittal  and  agrees  that 
implementing  the  more  stringent 
requirements  of  the  ACT  wrill  result  in 
less  than  a  5  percent  decrease  in  the 
emissions  from  VOL  storage  tanks  in 
Texas.  The  reason  the  State  can  make 
this  demonstration  is  that  the  State  rules 
control  some  VOL  storage  tanks  that  the 
ACT  does  not  suggest  controlling. 

D.  Miscellaneous  Rule  Revisions 

The  State  has  submitted  several  rule 
revisions  during  the  period  January 
1995  to  March  1997.  What  follows  is  a 
brief  description  of  the  most  significant 
changes  made  in  these  SIP  revisions. 
The  Technical  Support  Document  for 
this  action  contains  a  more  detailed 
evaluation  of  these  rules. 

1.  January  11, 1995  Revisions 

In  this  SIP  revision,  the  State  made 
minor  revisions  to  its  General  Rules  and 
rules  for  the  control  of  emissions  from 
storage  of  VOCs,  vent  gas  control, 
industrial  wastewater,  municipal  soUd 
waste  landfills,  and  loading  and 
unloading  of  VOCs.  The  most  significant 
changes  were: 

Revisions  to  the  rules  for  storage  of 
VOCs  (115.112-115.119)  to  add 
additional  methods  for  determining 
true  vapor  pressure  to  include 
American  Society  /or  Testing  and 
Materials  Test  Methods  D323-89. 
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D2879.  D4953. 1 15190  or  D5191,  These 
additional  test  methods  are 
acceptable. 
Revisions  to  Rules  for  Vent  Gas  Control 
(115. 121-115. l-i  9)  to  clarify  the 
applicability  rec  uirements  to  include 
once-in-always-  n  requirements.  This 
means  that  vent  i  that  become  subject 
to  the  control  re  }uirements  remain 
subject  to  the  co  ritrol  requirements 
even  if  the  vent'  >  throughput  later 
falls  below  the  applicability 
threshold.  Texai  has  included  a 
provision  that  a  source  can  become 
exempt  from  the  rule  if  the  source 
institutes  a  proj(  tct  that  would  lower 
emissions  below  the  level  of 
emissions  that  vould  be  achieved  by 
control  of  the  ve  nt  stream.  It  is  not 
sufficient,  however  to  control 
emissions  to  jus  the  level  of 
emissions  to  ap]  ilicability  level  of  the 
rule.  The  EPA  bjlieves  these  revisions 
are  acceptable. 
Revisions  to  the  n|les  for  the  control  of 
irater  to  clarify  the 
is  were  revised  to 
Brences  to  other 

to  clarify  their  use 
leasures  in 
Irthur.  The  EPA  is 
^or  changes  limited 
they  strengthen 


Industrial  Wastfl 
rules.  These  rul^ 
correct  cross-ref 
TNRCC  rules  i 
as  contingency 
Beaumont/Port , 
giving  these  mir 
approval  becaus 
rules  previously]  given  limited 
approval. 
Revisions  to  the  n  le  for  Control  of 
emissions  from  Municipal  Solid 
Waste  Landfills  ^o  extend  the 
compliance  dat^  from  May  31, 1995  to 
November  15,  1B96.  These  rules  were 
submitted  as  patt  of  the  15%  Rate-of- 
Progress  Plan.  Tjie  rules  were  given 
limited  approval  on  May  22, 1997  62 
FR  27964  as  a  sti^ngthening  of  the 
SIP.  The  EPA  is  taking  no  action  on 
these  revisions  in  this  action.  The 
EPA  will  detemjine  whether  these 
rules  are  fully  atprovable  in  its  action 
on  the  State  Pla<i  for  Municipal  Waste 
LAndfill  emissioiis  control  as  required 
by  section  111  of  the  Act  and  40  CFR 
part  60,  subpart! ;  Cc  and  WWW. 

2.  July  12,  1995  Revisions  to  VOCs 
Loading  and  Unlo  iding  Rules  (115.212- 
115.219) 

These  are  revisii  )ns  to  rules  that 
require  control  of  ^missions  during  the 
loading  of  VOCs  iito  tanker  trucks  and 
rail  cars.  Texas  previously  revised  these 
rules  to  prohibit  any  non-vapor  tight 
conditions  during  jloading.  The  revision 
to  the  rule  allows  bon-vapor  tight 
conditions  duringjsampling  and  gauging 
provided  that  the  loading  of  VOCs  is 
discontinued.  The(  EPA  telieves  that 
this  revision  is  an  acceptable  change 
that  with  the  cone  itions  imposed  by  the 


State  will  result  in  only  minor 
emissions  and  will  facilitate  operations. 

3.  November  10, 1995  Revisions  to 
Requirements  for  Wastewater  Separators 

The  State  revised  these  rules  that 
control  emissions  from  oil/water 
separators  to  provide  consideration  for 
oil/water  separators  at  oil  and  gas 
productions  facilities.  The  revision 
provides  an  exemption  for  oil/water 
separators  at  oil  and  gas  facilities  that 
emit  less  than  18  tons/year  (100 
pounds/day).  The  exemption  is 
necessary  because  these  facilities  are  at 
remote  locations  often  without  existing 
flare  systems  so  the  installation  of 
controls  is  not  considered  cost  effective. 

The  State  required  controls  at  oil  and 
gas  production  facilities  when  the  State 
made  revisions  required  by  182(b)(2) 
which  required  existing  RACT  controls 
to  be  extended  to  the  newly  designated 
nonattainment  counties.  The  extension 
of  the  rules  to  the  counties  surrounding 
the  Houston/Galveston  areas  affected 
many  oil  and  gas  production  facilities. 
Previously,  when  these  measures 
applied  only  in  the  urban  areas,  most  of 
the  wastewater  separators  were  located 
at  refinery  or  chemical  plants  where 
flare  systems  to  control  emissions  were 
available. 

The  EPA  issued  a  pre-enactment  CTG 
"Control  of  Refinery  Vacuum  Systems, 
Wastewater  Separators  and  Process  Unit 
Turnarounds"  on  which  the  Texas 
Wastewater  Separator  rules  are  based. 
The  CTG  only  applies  to  separators  at 
refineries.  Therefore,  the  CTG  does  not 
cover  oil/water  sepeuators  at  oil  and  gas 
productions  facilities.  Further,  by 
requiring  oil/water  separators  that  emit 
more  than  100  pounds/day  be 
controlled,  Texas  is  ensiuing  that  RACT 
is  implemented  at  major  sources.  One 
hundred  pounds/day  translates  to  a 
maximum  of  about  18  tons/year  which 
is  well  under  the  25  tons/year  major 
source  definition  in  the  Houston  area. 
Finally,  Texas  has  not  projected 
emission  reductions  at  oil  and  gas 
production  facilities  in  its  15%  plansor 
attainment  plans.  For  the  above  reasons, 
this  revision  to  the  SIP  is  acceptable. 

4.  March  13, 1996  Revisions 

This  SIP  revision  includes  revisions 
adopted  by  the  TNRCC  on  December  6, 
1995,  and  February  14,  1996. 

On  December  6, 1995,  TNRCC 
adopted  revisions  to  its  rules  for  control 
of  emissions  from  consiuner  and 
commercial  products  (115.612).  The 
chemge  deletes  the  VOC  content  limits 
for  Insect-Repellents-Aerosols.  The 
previous  requirements  had  not  gained 
widespread  consumer  acceptance.  The 
deletion  of  the  requirements  makes  the. 


regulations  in  Texas  consistent  with 
other  States'  consumer  products  rules, 
and  the  final  national  consumer  product 
rule  (63  FR  48819).  Texas  used  EPA 
estimates  of  the  amount  of  emission 
reductions  from  the  national  rule  to 
project  emissions  reductions  from  the 
State  consumer/commercial  product 
rules.  Therefore,  since  this  rule  change 
is  consistent  with  the  national 
rulemaking,  the  EPA  still  expects  the 
projected  reductions  to  be  achieved. 

On  February  14, 1996,  Texas  adopted 
changes  to  several  of  its  rules  for  VOC 
control.  The  most  significant  are 
described  below. 

The  State  revised  its  definition  of 
VOC  to  exclude  acetone, 
peirachlorobenzotriflouride,  and  volatile 
methyl  siloxanes.  The  EPA  has  ruled 
that  these  compounds  have  negligible 
photochemical  reactivity  and  thus  do 
not  contribute  to  the  formation  of  urban 
ozone  (59  FR  50693  and  60  FR  31633). 
These  changes  to  the  definition  of  VOC 
make  the  TNRCC  definition  consistent 
with  the  Federal  definition. 

The  State  also  clarified  that  a  tank 
with  a  self-supporiing  fixed  roof 
(typically  a  bolted  alimiinum  geodesic 
dome)  is  considered  to  be  an  internal 
floating  roof  storage  tank.  These  self- 
supporting  roofs  are  effective  in 
controlling  emissions  because  support 
poles  do  not  penetrate  the  floating 
cover. 

The  State  revised  its  storage  tank  rules 
to  establish  separate  inspection 
requirements  for  internal  and  external 
floating  roof  tanks.  They  also  establish 
a  repair  schedule  where  repairs  of  tank 
controls  will  take  place  within  60  days 
of  discovery.  The  modifications  clarify 
that  facilities  that  are  exempt  from 
control  because  they  store  low  vapor 
pressure  materials  are  not  exempt  from 
maintaining  records  of  the  vapor 
pressure  of  the  materials  stored  to  show 
that  they  qualify  for  the  exemption. 

The  State  revised  its  vent  gas  control 
rules  (Sections  115.121-129)  to  clarify 
that  these  rules  were  designed  to  control 
vents  from  processes  that  were  not 
otherwise  controlled  by  the  Texas  VOC 
control  rules.  This  clarifies  a  long 
standing  interpretation  of  the  rule. 

The  State  revised  its  rules  to  control 
emissions  from  Volatile  Organic 
Compound  Transfer  Operations 
(115.212  to  115.219)to  delete  the 
requirement  for  vacuum  assisted  vapor 
collection  systems  on  gasoline  loading 
racks.  The  TNRCC  adopted  this 
requirement  because  EPA  proposed  it  to 
be  part  of  the  Maximum  Available 
Control  Technology  standard  for 
gasoline  terminals.  The  EPA  dropped 
the  requirement  in  the  final  MACT  rule 
because  it  does  not  result  in  meaningful 
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additional  emission  reductions.  The 
EPA  estimated  that  installing  the 
technology  results  in  only  1.3  percent 
improvement  in  capture  efficiency. 
Thus,  the  emission  reduction 
potentially  lost  by  not  installing  this 
technology  is  considered  to  be 
negligible.  In  addition,  vacuiun  assisted 
vapor  collection  systems  are  not  called 
for  by  the  CTG  for  gasoline  loading 
operations  so  this  requirement  is  not 
necessary  for  the  rule  to  be  acceptable 
asRACT. 

The  State  revised  the  rules  for  control 
of  emissions  from  Degreasing  Processes 
(115.412-419)  to  remove  the 
requirement  for  control  of  acetone, 
because  this  chemical  has  been  added  to 
the  list  of  substances  that  are  not 
considered  photochemically  reactive 
(June  15, 1995.  60  FR  31633). 

The  State  has  revised  its  rules  for  the 
control  of  emissions  from  Surface 
Coating  Processes  to  change  the  units  of 
the  emission  limits  from  poimds  VOC/ 
gallon  of  solids  to  pounds  VOCygallon 
of  coating.  While  this  change  is 
acceptable,  it  is  important  that  all 
equivalency  calculations  for  sources 
using  improved  transfer  efficiency  or 
add-on  control  devices  be  made  on  a 
solids  basis.  Texas  included  provisions 
in  its  rule  to  make  this  clear,  including 
formulas  to  translate  VOC  content  to  a 
solids  basis. 

Texas  also  included  a  revision  to 
provide  for  registration  of  an  innovative 
product  just  before  its  introduction  into 
the  Texas  market.  Innovative  products 
are  those  that  due  to  some  characteristic 
of  the  product  formulation,  design, 
delivery  systems,  or  other  factors,  the 
use  of  the  product  will  result  in  equal 
or  less  VOC  emissions  as  compared  to 
products  that  comply  with  the  VOC 
limits  in  the  rule.  Registration  is  a 
departure  from  the  approach  of 
requiring  approval  of  the  innovative 
product  by  the  State  and/or  EPA  before 
marketing.  Texas  has  included  in  the 
rules  a  considerable  deterrent  to 
facilities  marketing  noncompliant 
innovative  products.  A  company  will  be 
required  to  provide  VOC  emission 
reduction  in  each  nonattainment  area 
equivalent  to  twice  the  excess  emissions 
determined  to  have  occurred  in  the 
respective  nonattainment  area  due  to 
the  marketing  of  the  non-compliant 
product.  The  manufacturer  will  be 
required  to  reformulate  or  withdraw  the 
noncompliant  product. 

The  innovative  product  waiver 
procedure  provides  for  alternate  means 
of  compliance  with  the  SIP  with  less 
review  than  EPA  would  generally  find 
acceptable.  Generally,  EPA  only 
approves  provisions  in  SIPs  for  alternate 
methods  of  compliance  which  include  a 


replicable  procedure  that  will  insure 
emission  reductions  equivalent  to  the 
underlying  SIP  provision.  The  EPA 
believes  that  the  innovative  product 
waiver  procedure  is  acceptable,  in  this 
instance,  because  of  the  national  rule  for 
control  of  consumer  product  emissions 
(63  FR  48819).  The  national  rule 
contains  a  procedure  for  obtaining 
iimovative  product  waivers  very  similar 
to  the  procedure  contained  in  the  Texas 
Rule.  Under  the  national  rule,  those 
regulated  entities  that  have  received 
innovative  product  waivers  under  State 
Regulations  may  submit  the  factual 
basis  for  the  waiver  to  EPA  as  paut  of  the 
dociunentation  to  receive  an  innovative 
product  waiver  from  EPA.  Also,  the 
Texas  rules  provide  for  innovative 
product  waivers  from  the  Texas  rules  in 
a  situation  where  the  EPA  has  approved 
the  waiver  and  the  Federal  standard  is 
as  stringent  as  the  State.  The  TNRCC 
Executive  Director  wrill  provide  these 
waivers  within  45  days  of  receipt. 

5.  August  9, 1996,  Revisions  to  VOC 
Loading/Unloading  (115.212-115.219) 
and  Consumer  Products  Rules  (115.616) 

The  State  revised  the  requirement  for 
quarterly  instrument  inspections  for 
fugitive  leaks  at  gasoline  terminals  to  be 
replaced  with  monthly  inspections 
using  audio-visual-olfactory  (AVO) 
methods.  The  requirement  for 
instrument  monitoring  for  fugitive  leaks 
at  gasoline  terminals  was  originally 
added  to  achieve  emission  reductions  as 
part  of  the  State's  15%  ROP  plans.  The 
State  revised  the  rule  to  be  consistent 
with  Maximum  Available  Control 
Technology  (MACT)  rules  (December 
14,  1994,  59  FR  64303).  The  State 
referenced  an  American  Petroleum 
Institute  (API)  study  that  showed  that 
monthly  AVO  inspections  at  gasoline 
terminals  achieved  essentially  the  same 
amount  (no  statistical  difference)  of 
emission  reductions  as  an  instrument 
monitoring  program.  The  EPA  used  this 
study  in  the  issuance  of  the  MACT 
standard.  Based  on  the  API  study  and 
the  adopted  MACT  standard,  these 
changes  to  the  Texas  rule  are  considered 
acceptable  because  the  same  emission 
reductions  toward  the  15%  ROP  plans 
should  be  achieved.  The  CTG  for 
gasoline  terminals  does  not  require 
monitoring  for  fugitive  leaks.  Therefore, 
allowing  AVO  monitoring  instead  of 
instrument  monitoring  is  acceptable  to 
meet  RACT  requirements. 

Texas  also  modified  its  consumer 
products  rules  to  revise  the  labeling 
requirement  to  provide  an  option  that 
rather  than  including  the  date  of 
manufacture,  the  producer  can  put  on 
the  product  label  a  statement  that  the 
product  was  manufactured  after  a 


certain  day,  month,  and  year,  so  long  as 
that  date  is  after  the  compliance  date  of 
the  rule  of  January  1,  1996.  This  change 
is  acceptable  because  sufficient 
information  is  still  available  to 
determine  if  a  product  is  subject  to  the 
rules. 

6.  May  21, 1997,  Vent  Gas,  Fugitives 
and  Miscellaneous  Revisions  to  the  VOC 
Rules 

The  State  made  a  variety  of  changes 
to  its  rules  for  the  control  of  VOC 
emissions.  Most  of  the  changes  were 
minor  clarifications.  The  most  notable 
changes  are: 

Updating  the  definition  of  VOC  to  be 
consistent  with  EPA  definition  of 
VOC  by  adding  three  compounds 
(HCFC-225ca,  HCFC-225cb  and  HFC 
43-lOmee)  to  the  list  of  exempt 
chemicals  because  they  have 
negligible  photochemical  reactivity. 
This  action  is  consistent  with  EPA's 
definition  (61  FR  52847,  October  8. 
1996). 

The  State  revised  the  rules  for  the 
control  of  emissions  irom  Marine 
Vessel  Loading.  These  rules 
previously  allowed  only  vessels 
certified  as  leak  free  to  be  loaded. 
Because  many  vessels,  particularly 
from  foreign  ports  could  not  provide 
the  required  certification,  the  State 
added  the  following  alternatives: 
VOCs  shall  be  loaded  into  the  marine 
vessel  with  the  vessel  product  tank  at 
negative  pressure;  leak  testing  shall  be 
performed  using  Method  21  during 
the  final  20  percent  of  loading,  or 
dociunentation  of  leak  testing 
conducted  during  the  last  12  months 
by  Method  21.  The  above  alternatives 
are  consistent  with  the  Marine  Vessel 
Loading  MACT,  and  should  serve  to 
limit  leaks  during  the  loading  of  VOCs 
to  Marine  Vessel  loading  operations. 

The  State  deleted  the  requirement  that 
repair  of  valves  be  accompanied  by 
the  simultaneous  use  of  an  organic 
vapor  analyzer.  This  is  known  as 
directed  maintenance.  This 
requirement  was  added  as  part  of  the 
new  leak  detection  and  repair  rules 
developed  as  part  of  the  15%  ROP 
plan.  Directed  maintenance  is  not 
required  by  any  CTG,  so  it  is  not 
needed  to  insure  that  RACT  is  in 
place.  The  State  also  did  not  project 
additional  emission  reductions 
because  of  the  inclusion  of  directed 
maintenance,  and  there  is  some 
question  whether  additional  emission 
reductions  occur  by  requiring  this 
practice.  Therefd-e  it  is  acceptable  to 
remove  this  provision. 
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V.  Final  Action 

By  this  action,  g'A  is  approving  the 
revisions  to  the  Te  xas  SIP  submitted  on 
January  10,  1996,  concerning  RACT  for 
VOCs  for  the  foUoiving  source 
categories:  plastic  aarts  coating  in  the 
Dallas/Fort  Worth  area,  StXMI 
distillation  processes,  SOCMI  reactor 
processes  and  VOL  storage. 

With  the  approval  of  these  rules,  the 
applicable  require;  nents  relating  to 
RACT  for  eight  of  1  he  13  CTG  source 
categories  have  be(jn  met.  No  action  has 
been  taken  with  re  spect  to  whether 
RACT  has  been  implemented  for  the 
industrial  wastewiiter,  batch  processing, 
wood  furniture,  ship  building 
operations,  or  aero  space  coatings 
categories. 

Texas  submitted  rules  for  the  control 
of  emissions  from  wood  coating 
operations  as  part  af  their  November  13, 
1993,  SIP  revision  The  EPA  granted 
these  rules  limited  approval  on  May  22, 
1997.  Texas  has  submitted  revised  rules 
to  control  emissions  from  wood 
furniture  coating  and  new  rules  for  ship 
building  operations  on  April  13, 1998. 
The  EPA  will  takejaction  on  these 
revisions  and  new  rules  in  separate 
Federal  Register  notices.  Also,  the  EPA 
has  issued  a  CTG  tpi  aerospace  coating. 
Texas  is  beginning  the  process  of 
developing  rules  fajased  on  the  aerospace 
CTG.  Finally,  Texis  proposed  in  their 
January  10,  1996,  SIP  revision  that 
existing  TNRCC  njles  represented  RACT 
for  industrial  wastewater  and  batch 
processing.  For  batch  processing,  the 
State  claimed  that  !the  existing  vent  gas 
rule  represented  Ri\CT  for  batch 
processing.  The  EPA  will  evaluate  the 
State's  demonstrations  for  industrial 
wastewater  and  batch  processing  in 
future  Federal  Register  actions. 

In  addition,  EP4  is  approving  as 
RACT  revisions  toithe  Texas  rules  for 
the  control  of  VOCs  submitted  on 
January  11,  1995  (except  for  the 
industrial  wastewater  revisions  and  the 
municipal  solid  waste  landfill 
revisions),  July  121 1995,  November  10, 
1995,  March  13,  1696,  August  9,  1996, 
and  March  21,  1997.  No  action  is  being 
taken  on  the  revisions  to  the  municipal 
solid  waste  landfill  rules.  See  the 
following  discussipn  for  EPA  action  on 
the  revisions  to  the  industrial 
wastewater  rules. 


Limited  Approval 
Measures 


of  VOC  Control 


On  November  11, 1993,  May  9. 1994, 
and  August  3,  1991,  Texas  submitted  a 
number  of  revisioi  is  to  its  rules  for  VOC 
control  as  part  of  ijts  plan  to  meet  the 
15%  ROP  requirements  of  the  Act.  On 
May  22, 1997  (62  Tl  27964),  EPA 


published  a  limited  approval  of  these 
control  measures  in  the  Texas  15%  ROP 
plan.  The  EPA  gave  these  rules  limited 
approval  because  they  strengthened  the 
SIP.  The  rules  could  not  receive  full 
approval  because  the  rules  had  not  been 
demonstrated  to  meet  the  underlying 
requirements  of  the  Act,  such  as  the 
requirement  to  implement  RACT.  In  this 
action,  the  limited  approval  of  rules  in 
the  November  13,  1993,  May  9,  1994, 
and  August  3,  1994  submittals  is 
converted  to  a  full  approval  with  the 
exception  of  the  rules  for  the  control  of 
emissions  from  industrial  wastewater, 
wood  fumitiu^,  municipal  waste 
landfills,  and  bakeries  which  retain 
their  limited  approval.  These  latter  rules 
status  as  RACT  will  be  addressed  in 
separate  actions. 

Also,  in  today's  action,  the  EPA  is 
giving  limited  approval  to  the  revisions 
to  the  industrial  wastewater  rules 
submitted  on  Janaiuy  11, 1995,  because 
the  rules  strengthen  the  SIP  by 
clarifying  the  requirements. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  we  view 
this  as  a  noncontroversial  amendment 
and  anticipate  no  adverse  comment. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register 
publication,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision  if 
adverse  comments  are  filed.  This  rule 
will  be  effective  on  March  29,  1999 
without  further  notice  unless  we  receive 
adverse  comment  by  February  25, 1999. 
If  EPA  receives  adverse  comment,  we 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  We  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
estabUshing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

III.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

B.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  600  et  seq.,  generally  requires 


an  agency  to  conduct  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
goverrunental  jurisdictions.  This  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
because  SIP  approvals  imder  section 
110  and  subchapter  I,  part  D  of  the  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds.  See 
Union  Electric  Co.,  v.  U.S.  EPA,  427 
U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22,  1995,  EPA  must 
prepeue  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  govenunents  in  the 
aggregate;  or  to  private  sector,  of  $100 
milUon  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 
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D.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2). 

E.  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments  or  EPA  consults  with  those 
governments.  If  EPA  complies  by 
consulting.  Executive  Order  12875 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget  a  description 
of  the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  State, 
local  and  tribal  governments,  the  nature 
of  their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  luifunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

F.  Executive  Order  13084  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  ujiless  the 
Federal  government  provides  the  funds 


necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal  governments 
or  EPA  consults  with  those 
governments.  If  the  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities."  Today's  rule 
does  not  significantly  or  uniquely  affect 
the  communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

G.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
envirorunental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involved  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  29, 1999.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 


List  of  Subjects  in  40  CFR  Part  52 

Envirorunental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference,  Ozone, 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Dated:  December  10,  1998. 
Sam  Becker, 
Acting  Regional  Administrator,  Region  6. 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  of  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  SS — Texas 

2.  Section  52.2270  is  amended  by 
adding  paragraphs  (c)(105)  to  read  as 
follows: 

§  52^70    Identification  of  plan. 

*         *         *         *         ft 

(c)*   *   • 

(105)  Revisions  to  the  Texas  State 
Implementation  Plan,  submitted  to  EPA 
in  letters  dated  January  11.  1995;  July 
12,  1995;  November  10,  1995;  January 
10,  1996;  March  13,  1996;  August  9. 
1996  and  May  21,  1997.  Sections 
115.122(a)(3),  126(a)(4),  126(a)(5), 
127(a)(5)  and  129(2)-129(5)  pertaining 
to  bakeries,  115.140-115.149  pertaining 
to  Industrial  Wastewater,  115.421(a)(13) 
pertaining  to  wood  coating,  and 
115.152-115.159  pertaining  to 
mimicipal  waste  landfills  retain  their 
limited  approval  as  revised  in  these  SIP 
revisions  because  they  strengthen  the 
SIP.  All  other  sections  of  these  SIP 
revisions  receive  full  approval. 

(i)  Incorporation  by  Reference 

(A)  Revisions  to  the  General  Rules  as 
adopted  by  the  Texas  Natural  Resources 
Conservation  Commission 
(Commission)  on  January  4,  1995, 
effective  January  27, 1995,  Section 
101.10(a)(1). 

(B)  Revisions  to  Regulation  V,  as 
adopted  by  the  Commission  on  January 
4,  1995,  effective  on  January  27,  1995, 
SecUons  115.112(c),  115.112(c)(2)(A), 
115.112(c)(3),  115.113(a),  115.113(b), 
115.113(c).  115.115(a)(7),  115.115(b)(7). 
115.116(a)(2),  115.116(a)(2)(A)- 
115.116(a)(2)(J).  115.117(c),  115.119 
introductory  paragraph,  115.121(b), 
115.122(a)(4)(B),  115.123(a)(1), 
115.127(a)(5)(C),  115.127(b)(2)(A), 
115.127(b)(2)(B),  115.1^1  introductory 
paragraph,  115.147(6),  li5. 149(a), 
115.149(b),  115.159(a),  115.219(c). 
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115.212(a)(5)(A) 
115.212(a)(5)(C) 
115.212(a)(5)(C) 


(C)  Certificatic  n  dated  January  4. 1995 
that  copies  of  re'  isions  to  General  Rules 
and  Regulation  } '  adopted  by  the 
Commission  on  anuary  4, 1995,  and 
submitted  to  EP-  ^  on  January  11,  1995, 
are  true  and  conect  copies  of  documents 
on  file  in  the  pei  manent  records  of  the 
Commission. 

(D)  Revisions  o  Regulation  V,  as 
adopted  by  the  C  iommission  on  May  24, 
1995,  effective  Ji  ine  16, 1995,  Sections 
115.212(a)(1).  115.212(a)(2), 

i),  115.212(a)(5)(A)(ii), 
115.212(a)(5)(C)(i), 
ii),  115.212(a)(5)(D), 
115.212(a)(10)(q).  115.212(a)(10)(C)(i), 
115.212(a)(10)(q)(ii),  115.212(a)(12)(B), 
115.212(b)(1),  r.  5.212(b)(3)(A). 
115.212(b)(3)(A)[i),115.212(b)(3)(A)(ii), 
115.212(b)(3)(C)  115.212(c)(1), 
115.212(c)(2),  115.212(c)(3)(A). 
115.212(c)(3)(A)  ;i).115.212(c)(3)(A)(ii). 
115.212(c)(3)(C)  115.213(a),  115.213(b), 
115.213(c).  115.  :i4(a)(3).  115.214(a)(4). 
115.214(a)(4)(A)-115.214(a)(4)(E). 
115.214(a)(5),  11  5.215(a)(7), 
115.215(b)(7),  i:  5.216(a)(3)(A). 
115.215(a)(3)(B)  115.216(a)(4)(A), 
115.216(a)(4)(B)  115.216(a)(5)(A). 
115.216(a)(6)(C)  115.217(a)(3), 
115.217(a)(4),  i:  5.217(a)(6)(A)- 
115.217(a)(6)(D),  115.217(b)(2). 
115.217(b)(4),  i:  5.217(b)(4)(D), 
115.217(b)(5)(C),  115.217(c)(2). 
115.217(c)(4)(D),  115.217(c)(5)(C). 
115.219  introdu  irtory  paragraph, 
115.219(1).  115.219(2).  115.219(3), 
115.219(4).  115.219(5). 

(E)  Certificatidn  dated  May  24. 1995, 
that  the  copy  of  revisions  to  Regulation 
V  adopted  by  th  3  Commission  on  May 
24,  1995,  and  submitted  to  EPA  on  July 
12,  1995,  is  a  tnie  and  correct  copy  of 
the  document  oi  i  file  in  the  permanent 
records  of  the  Cjmmission. 

(F)  Revisions  io  Regulation  V,  as 
adopted  by  the  I  Commission  on  October 
25, 1995,  effect! i/e  November  20,  1995, 
Sections  115.131(a),  115.131(c), 
115.132(c),  115.133(a),  115.133(b), 
115.133(c),  115.135(a),  115.135(a)(5), 
115.135(b),  115, 135(b)(5),  115.137(a)(1), 
115.137(a)(2),  1  15.137(a)(3),  115.137(c), 
115.137(c)(4),  1  15.139  introductory 
paragraph. 

(G)  Certificati  an  dated  October  25, 
1995,  that  the  ci)py  of  revisions  to 
Regulation  V  adopted  by  the 
Conunission  on;C)ctober  25, 1995,  and 
submitted  to  EF  A  on  November  10, 
1995,  is  a  true  and  correct  copy  of  the 
document  on  fi  e  in  the  permanent 
records  of  the  Commission. 

to  Regulation  V,  as 
1  ^Commission  on 
Decemt)er  6, 19  )5.  effective  December 
28. 1995,  Section  115.612(a)(1)  (Table 
III). 


(H)  Revisions 
adopted  by  the 


(I)  Certification  dated  December  6, 
1995,  that  the  copy  of  revisions  to 
Regulation  V  adopted  by  the 
Commission  on  December  6, 1995,  and 
submitted  to  EPA  on  March  13,  1996,  is 
a  true  and  correct  copy  of  the  document 
on  file  in  the  permanent  records  of  the 
Commission. 

(J)  Revisions  to  the  General  Rules  as 
adopted  by  the  Texas  Natural  Resource 
Conservation  Commission  on  February 
14,  1996,  effective  March  7, 1996, 
Section  101.1,  definitions  of  Automotive 
basecoat/clearcoat  system  (used  in 
vehicle  refinishing  (body  shops)). 
Automotive  precoat  (used  in  vehicle 
refinishing  (body  shops)).  Automotive 
pretreatment  (used  in  vehicle 
refinishing  (body  shops)).  Automotive 
primer  or  primer  surfacers  (used  in 
vehicle  refinishing  (body  shops)). 
Automotive  sealers  (used  in  vehicle 
refinishing  (body  shops)).  Automotive 
specialty  coatings  (used  in  vehicle 
refinishing  (body  shops)).  Automotive 
three-stage  system  (used  in  vehicle 
refinishing  (body  shops)).  Automotive 
wipe-down  solutions  (used  in  vehicle 
refinishing  (body  shops)).  Cold  solvent 
cleaning,  Conveyorized  degreasing. 
Gasoline  bulk  plant.  Gasoline  terminal. 
High-bake  coatings.  Low-bake  coatings. 
Mechanical  shoe  seal.  Open-top  vapor 
degreasing.  Remote  reservoir  cold 
solvent  cleaning.  Vehicle  refinishing 
(body  shops).  Volatile  organic 
compound. 

(K)  Revisions  to  Regulation  V,  as 
adopted  by  the  Conunission  on  February 
14,  1996,  effective  March  7, 1996, 
Section  115.1,  definitions  of  Automotive 
basecoat/clearcoat  system  (used  in 
vehicle  refinishing  (body  shops)). 
Automotive  precoat  (used  in  vehicle 
refinishing  (body  shops)).  Automotive 
pretreatment  (used  in  vehicle 
refinishing  (body  shops)).  Automotive 
primer  or  primer  surfacers  (used  in 
vehicle  refinishing  (body  shops)). 
Automotive  sealers  (used  in  vehicle 
refinishing  (body  shops)).  Automotive 
specialty  coatings  (used  in  vehicle 
refinishing  (body  shops)).  Automotive 
three-stage  system  (used  in  vehicle 
refinishing  (body  shops)).  Automotive 
wipe-down  solutions  (used  in  vehicle 
refinishing  (body  shops)).  Cold  solvent 
cleaning,  Conveyorized  degreasing. 
External  floating  roof,  Gasohne  bulk 
plant.  Gasoline  terminal,  High-bake 
coatings.  Internal  floating  cover.  Low- 
bake  coatings.  Mechanical  shoe  seal. 
Open-top  vapor  degreasing,  Remote 
reservoir  cold  solvent  cleaning.  Vehicle 
refinishing  (body  shops).  Volatile 
organic  compound,  sections 
115.112(a)(2),  115.112(a)(2)(A), 
115.112(a)(2)(B),  115.112(a)(2)(D). 
115.112(b)(2),  115.112(b)(2)(A). 


115.112(b)(2)(B),  115.112(b)(2)(D),  new 
115.114, 115.116(a)(1),  115.116(b)(1). 
115.117(a)(1),  115.117(a)(4), 
115.117(a)(6),  115.116(a)(6)(A). 
115.117(a)(7).  115.117(a)(7)(A), 
115.117(b)(1),  115.117(b)(4), 
115.117(b)(6)(A),  115.117(b)(7)(A), 
115.117(c),  115.117(c)(1),  115.121(a)(1)- 
115.121(a)(4),  115.121(c),  115.122(a)(1)- 
115.122(a)(3),  115.122(a)(3)(C), 
115.122(a)(3)(D),  115.122(c),  115.123(c). 
115.126(a)(1),  115.126(a)(5), 
115.126(a)(5)(A),  115.127(a)(1), 
115.127(a)(2),  115.127(a)(2)(A)- 
115.127(a)(2)(E).  115.127(a)(3). 
115.127(a)(3)(A)-115.127(a)(3)(C), 
115.127(a)(4).  115.127(a)(4)(A)- 
115.127(a)(5)(E).  115.127(a)(5). 
115.127(a)(6).  115.127(a)(7). 
115.127(b)(2).  115.127(b)(3). 
115.127(b)(4).  115.127(c). 
115.127(c)(2)(B).  115.127(c)(3). 
115.127(c)(4),  115. 129(1)-115. 129(5). 
115.212(a)(ll),  115.219  introductory 
paragraph,  115.219(5),  115.219(5)(A)- 
115.219(5)(C),  115.412(a),  115.413(a). 
115.413(b),  115.416(a),  115.417(a)(3), 
115.417(a)(4).  115.417(b)(5).  115.419 
introductory  paragraph.  115.421(a). 
115.421(a)(l)-115.421(a)(8). 
115.421(a)(8)(B).  115.421(a)(8)(B)(i)- 
115.421(a)(8)(B)(ix).  115.421(a)(8)(C). 
115.421(a)(9)(A)(i)-115.421(a)(9)(A)(v). 
115.421(a)(12)(A).  115.421(a)(12)(A)(i), 
115.421(a)(12)(A)(ii).  115.421(b). 
115.421(b)(l)-115.421(b)(8). 
115.421(b)(8)(A),  115.421(b)(8)(A)(i)- 
115.421(b)(8)(A)(iv).  115.422(1), 
115.422(2),  115.423(a)(1),  115.423(a)(2), 
115.423(b),  115.423(b)(1),  115.423(b)(2), 
115.423(b)(4),  115.425(a)(1)(C), 
115.425(b)(1)(C),  115.426(a)(1)(B), 
115.427(a)(l)(A)-115.427(a)(l)(D). 
115.427(a)(3).  115.427(a)(5), 
115.427(b)(2),  115.427(b)(2)(B)- 
115.427(b)(2)(D).  115.427(b)(3). 
115.429(a).  115.429(b).  115.433(a). 
115.433(b).  115.435(a)(5).  115.435(b)(5). 
115.436(a).  115.436(b).  115.437(a)(1), 
115.437(a)(2).  115.439(b).  115.439(c). 
115.442(l)(F)(i).  115.422(l)(F)(ii). 
115.443  introductory  paragraph, 
115.445(5).  115.446(7),  115.512(1), 
115.512(2),  115.513  introductory 
paragraph,  115.517(1),  115.541(a)(2)(C), 
115.541(2)(E),  115.541(b),  115.541(b)(5). 
115.542(a)(1),  115.542(a)(2). 
115.542(a)(5).  115.542(b),  115.542(b)(1), 
115.542(b)(2),  115.542(b)(4),  115.543 
introductory  paragraph,  115.546(1)(A). 
115.547  introductory  paragraph, 
115.547(2),  115.547(4),  115.547(5), 
115.549(a)-115.549(c),  115.600 
introductory  paragraph  and  definitions 
of  Consumer  product.  Pesticide, 
Sections  115.614(a),  115.614(c), 
115.614(c)(1),  115.614(c)(1)(A)- 
115.614(c)(1)(F),  115.614(c)(2), 
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115.614{c)(2)(A)-115.614(c)(2)(F), 
115.614(d).  115.614(e).  115.614(f). 
115.617(h). 

(L)  Certification  dated  February  14, 
1996.  that  copies  of  revisions  to  General 
Rules  and  Regulation  V  adopted  by  The 
Commission  on  February  14, 1996.  and 
submitted  to  EPA  on  March  13. 1996. 
are  true  and  correct  copies  of  documents 
on  file  in  the  permanent  records  of  the 
Commission. 

(M)  Revisions  to  Regulation  V.  as 
adopted  by  the  Commission  on  July  24. 

1996.  effective  August  16. 1996. 
Sections  115.214(a)(4).  115.214(a)(4)(E). 
115.214(a)(5),  115.216(a).  115.216(a)(7). 
115.216(a)(7)(A)-115.216(a)(7)(G). 
115.616(a),  115.616(a)(l)-115.616(a)(3). 

(N)  Certifications  dated  July  24.  1996. 
that  the  copy  of  revisions  to  Regulation 
V  adopted  by  the  Commission  on  July 
24.  1996.  and  submitted  to  EPA  on 
August  9, 1996,  is  a  true  and  correct 
copy  of  the  dociunent  on  file  in  the 
permanent  records  of  the  Commission. 

(O)  Revisions  to  the  General  Rules  as 
adopted  by  the  Commission  on  April  30. 

1997.  effective  May  22.  1997,  Section 
101.1,  introductory  paragraph  and 
definitions  of  Component.  Leak, 
Synthetic  Organic  Chemical 
Manufacturing  Industry  (SCX^I)  batch 
distillation  operation.  Synthetic  Organic 
Chemical  Manufacturing  Industry 
(SOCMI)  batch  process,  Synthetic 
Organic  Chemical  Manufacturing 
Industry  (SOCMI)  distillation  operation. 
Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI) 
distillation  unit,  Synthetic  Organic 
Chemical  Manufacturing  Industry 
(SOCMI)  reactor  process.  Tank-truck 
tank.  Vehicle  refinishing  (body  shops). 
Volatile  organic  compound 
(introduction  paragraph). 

(P)  Revisions  to  Regulation  V,  as 
adopted  by  the  Commission  on  April  30, 
1997.  effective  May  22.  1997.  Section 
115.10.  introductory  paragraph  and 
definitions  of  Fugitive  emission.  Leak. 
Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI)  batch 
distillation  operation.  Synthetic  Organic 
Chemical  Manufacturing  Industry 
(SOCMI)  batch  process.  Synthetic 
Organic  Chemical  Manufacturing 
Industry  (SOCMI)  distillation  operation. 
Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI) 
distillation  unit.  Synthetic  Organic 
Chemical  Manufacturing  Industry 
(SOCMI)  reactor  process.  Tank-truck 
tank,  Vehicle  refinishing  (body  shops). 
Volatile  organic  compound 
(introduction  paragraph),  and  Sections 
115.112(a)(2).  115.112(a)(2)(F). 
115.112(b)(2).  115.112(b)(2)(F). 
115.114(a).  115.114(a)(1).  115.114(a)(2). 
115.114(a)(4).  115.114(b).  115.114(b)(1). 


115.114(b)(2),  115.114(a)(4),  115.114(c), 
115.114(c)(1),  115.114(c)(2), 
115.115(a)(6),  115.115(b)(6), 
115.116(a)(5),  115.116(b)(5),  115.119(a). 
115.119(b).  115.121(a)(1).  115.121(a)(2). 
115.121(a)(2)(A)-115.121(a)(2)(E). 
115.121(a)(3).  115.121(b).  115.121(c). 
115.121(c)(1).  115.121(c)(2). 
115.121(c)(3).  115.121(c)(4). 
115.122(a)(1).  115.122(a)(1)(A), 
115.122(a)(1)(B).  115.122(a)(1)(C). 
115.122(a)(2).  115.122(a)(2)(A), 
115.122(a)(2)(B).  115.122(a)(3). 
115.122(a)(4).  115.122(a)(4)(A), 
155.122(a)(4)(B).  115.122(b). 
115.122(b)(1).  115.122(b)(2), 
115.122(b)(3),  115.122(c),  115.122(c)(1). 
115.122(c)(l)(A)-115.122(c)(l)(C), 
115.122(c)(2).  115.122(c)(2)(A). 
115.122(c)(2)(B).  115.122(c)(3). 
115.122(c)(3)(A).  115.122(c)(3)(B). 
115.122(c)(4).  115.122(c)(4)(A). 
115.122(c)(4)(B).  115.123(a)(1), 
115.123(b).  115.123(c).  115.126(a). 
115.126(a)(3).  115.126(a)(4)(A). 
115.126(a)(4)(B).  115.126(a)(4)(C). 
115.126(a)(5)(A)-115.126(a)(5)(C). 
115.126(b).  115.126(b)(3).  115.127(a)(2). 
115.127(a)(2)(C).  115.127(a)(2)(D). 
115.127(a)(2)(E).  115.127(a)(3). 
115.127(a)(4).  115.127(a)(4)(A)- 
115.127(a)(4)(E).  115.127(a)(5), 
115.127(c).  115.127(c)(1). 
115.127(c)(l)(A)-115. 127(c)(1)(C). 
115.127(c)(2).  115. 129(1)-115. 129(5), 
115.132(a)(1).  115.132(a)(4)(A). 
115.132(a)(4)(B).  115.132(b)(1). 
115.132(c).  115.132(c)(1).  115.136(a)(4). 
115.136(b)(4),  115.137(a)(3). 
115.137(b)(5).  115.137(c).  115.137(c)(4). 
115.146(5).  115.147(5)(A).  115.147(5)(B). 
115.147(5)(C),  115.149(b).  115.153 
introductory  paragraph,  115.156(3)(E)(i), 
115.159(a).  115.159(b),  115.159(c), 
115.211(a)(1),  115.211(a)(3), 
115.212(a)(1).  115.212(a)(2). 
115.212(a)(3).  115.212(a)(3)(A), 
115.212(a)(3)(A)(i).  115.212(a)(3)(A)(ii), 
115.212(a)(3)(B),  115.212(a)(3)(C). 
115.212(a)(3)(C)(i).  115.212(a)(3)(C)(ii). 
115.212(a)(3)(D).  115.212(a)(4). 
115.212(a)(5).  115.212(a)(6), 
115.212(a)(6)(A).  115.212(a)(6)(B). 
115.212(a)(6)(C).  115.212(a)(7). 
115.212(a)(7)(A)-115.212(a)(7)(D). 
115.212(a)(8).  115.212(a)(8)(A). 
115.212(a)(8)(B).  115.212(a)(8)(B)(i). 
115.212(a)(8)(B)(ii).  115.212(a)(8)(B)(iii). 
115.212(a)(8)(C).  115.212(a)(8)(C)(i). 
115.212(a)(8)(C){ii).  115.212(a)(9). 
115.212(a)(10).  115.212(a)(10)(A). 
115. 212(a){10)(B),  115.214(a)(4). 
115.214(a)(4)(E),  115.214(a)(5), 
115.215(a)(8),  115.216(a).  115.216(a)(1). 
115.216(a)(6).  115.216(b).  115.216(b)(1). 
115.217(a)(1).  115.217(a)(2). 
115.217(a)(3).  115.217(a)(4). 
115.217(a)(4)(A).  115.217(a)(4)(B). 


115.217(a)(5),  115.217(a)(6). 
115.217(a)(6)(A)-115.217(a)(6)(D). 
115.217(a)(7).  115.217(a)(7)(A)- 
115.217(a)(7)(E).  115.217(a)(8). 
115.217(a)(8)(A)-115.217(a)(8)(C). 
115.217(a)(9).  115.217(b)(2). 
115.217(b)(4)(A)-115.217(b)(4)(D). 
115.217(b)(5).  115.217(c)(2), 
115.217(c)(4).  115.217(c)(4)(A)- 
115.217(c)(4)(D).  115.217(c)(5). 
115.219(1).  115.219(4).  115.221 
introductory  paragraph,  115.222(7). 
115.223  introductory  paragraph, 
115.226  introductory  paragraph. 
115.226(1).  115.253  introductory 
paragraph.  115.256  introductory 
paragraph.  115.311(a)(1),  115.311(a)(2). 
115.311(b)(l)-115. 311(b)(2). 
115.312(a)(2).  115.312(a)(2)(A)- 
115.312(a)(2)(C),  115.312(b)(2) 
115.312(b)(2)(A)-115.312(b)(2)(C). 
115.313(a).  115.313(b).  115.319 
introductory  paragraph.  115.322 
introductory  paragraph.  115.322(1)- 
15.322(5),  115.323  inU-oductory 
paragraph,  115.323(1),  115.323(2).  new 
115.324,  115.325  introductory 
paragraph,  115. 325(1)-115. 325(3). 

115.326  introductory  paragraph, 
115.326(1),  115.326(2).  115.326(2)(A)- 
115.326(2)(I).  115.326(3).  115.324(4). 

115.327  introductory  paragraph. 
115.327(1).  115.327(1)(A)- 
115.327(1)(C).  115.327(2)-115.327(6). 
115.329  introductory  paragraph. 
115.352(1),  115.352(2).  115.352(9), 
115.353  introductory  paragraph. 
115.354(1)(C).  115.354(4)-115.354(7). 
115.354(7)(A),  115.354(7)(B).  115.354(8), 
115.356(1){I).  115.356(3),  115.357(2), 
115.357(8),  115.421(a). 
115.421(a)(13)(A).  115.422(3)(A). 
115.422(3)(B).  155.424(a)(1). 
115.424(a)(2).  115.424(b)(1), 
115.426(a)(1)(D).  115.426(a)(2)(C). 
115.426(b)(1)(D).  115.426(b)(2)(C), 
115.427(a)(5).  115.427(a)(6), 
115.442(1)(B)-115.422(1)(D).  155.446(8). 
115.449(a),  115.449(b),  115.449(c). 
115.532(a)(5).  115.532(a)(5)(A). 
115.532(a)(5)(B).  115.533(a).  115.533(b). 
115.536(a)(5).  115.536(b)(5). 
115.537(a)(5),  115.539  inU-oductory 
paragraph.  115.552(b)(1).  115.522(b)(2). 
115.533  introductory  paragraph, 
115.559(a)-115.559(d).  and  repeal  of 
Sections  115.332.  115.333.  115.334. 
115.335.  115.336.  115.337.  115.339. 
115.342,  115.343.  115.344.  115.345, 
115.346.115.347.115.349. 

(Q)  Certification  dated  April  30, 1997. 
that  copies  of  revisions  to  General  Rules 
and  Regulation  V  adopted  by  the 
Commission  on  April  30, 1997,  and 
submitted  to  EPA  on  May  21, 1997,  are 
true  and  correct  copies  of  documents  on 
file  in  the  permanent  records  of  the 
Commission. 
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(R)  Texas  Natiiral  Resource 
Conservation  Commission  order 
adopting  amendments  to  the  SIP;  Docket 
Number  95-11  ^RUL,  issued 
December  19, 1^95. 

(ii)  Additional  Material 

(A)  TNRCC  certification  letter  dated 
December  13,  l695,  and  signed  by  the 
Chief  Clerk,  TNRCC  that  the  attached 
are  true  and  coirect  copies  of  the  SIP 
revision  adopted  by  the  Commission  on 
December  13,  1$95. 

(B)  The  following  portions  of  the  SIP 
narrative  entitWd  Post- 1996  Rate  of 
Progress  Plan  for  the  Beaumont/Port 
Arthur  and  Hoviston/Galveston  Ozone 
Nonattainment  lAreas  Dated  December 
13,  1995:  The  section  pertaining  to 
Storage  Tanks  (jpp.  17-37),  the  section 
pertaining  to  SOCMI  Reactor  and 
Distillation  (p.  40),  the  Section 
pertaining  to  Pbstic  Parts  Coating  (pp. 
54-55). 

(FR  Doc.  99-165(  Filed  1-25-99;  8:45  am] 
BILUNQ  COOe  6S40-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  102-0120;  F(«L-6220-2a] 

Final  Approvalland  Promulgation  of 
Implementatioli  Plans;  California  State 
Implementation  Plan  Revision,  Bay 
Area  Air  Qualify  Management  District 

agency:  Envirc  nmental  Protection 
Agency  (EPA). 
action:  Final  nde. 


summary:  EPA  is  finalizing  limited 
approval  and  li  mited  disapproval  of 
revisions  to  th^  California  State 
Implementatioti  Plan  (SIP)  proposed  in 
the  Federal  Register  on  November  6, 
1998.  This  limited  approval  and  limited 
disapproval  action  will  incorporate 
portions  of  Rufes  1 ,  2  and  4  of 
Regulation  2 — Permits,  for  the  Bay  Area 
Air  Quahty  Mmagement  District 
(BAAQMD  or  ttie  "District")  into  the 
federally  approved  State 
Implementation  Plan  (SIP). 

The  intended  effect  of  finalizing  this 
limited  approv  al  and  limited 
disapproval  of  these  rules  is  to 
strengthen  the  federally  approved  SIP 
by  incorporating  these  updated 
provisions  and  to  satisfy  Federal 
requirements  f  ar  an  approvable 
nonattaiiunentj  area  NSR  SIP  for  the 
District. 

Thus,  EPA  ii  finalizing  simultaneous 
hmited  appro\  al  and  limited 
disapproval  as  a  revision  into  the 
Cahfomia  SIP  imder  provisions  of  the 


Act  regarding  EPA  action  on  SIP 
submittals,  and  general  rulemaking 
authority.  While  strengthening  the  SIP, 
this  revision  contains  deficiencies 
which  the  BAAQMD  must  address 
before  EPA  can  grant  full  approval 
under  Section  110(k)(3). 
DATES:  This  action  is  effective  on 
February  25,  1999. 

ADDRESSES:  Copies  of  the  state  submittal 
and  other  supporting  information  used 
in  developing  the  final  action  are 
available  for  pubhc  inspection  (Docket 
Number  CA102-O120)  at  EPA's  Region 
IX  office  during  normal  business  hours 
and  at  the  following  locations: 
Bay  Area  Air  Quality  Management 

District,  939  Ellis  Street,  San 

Francisco.  CA  94109. 
Cahfomia  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Walser,  Permits  Office  [AIR-3],  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901, 
Telephone:  (415)  744-1257. 
SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  following  rules  are  being 
approved  for  Umited  approval  and 
limited  disapproval  into  the  California 
SIP:  District  Regulation  2  Permits,  Rule 
1  General  Requirements,  Rule  2  New 
Source  Review,  and  Rule  4  Emissions 
Banking.  Rules  2  and  4  were  submitted 
by  the  California  Air  Resources  Board 
on  behalf  of  the  District  to  EPA  on 
September  28, 1994.  Rule  1  was 
submitted  by  the  California  Air 
Resources  Board  on  behalf  of  the 
District  to  EPA  on  December  31,  1990. 

II.  Background 

On  November  6,  1998,  in  63  FR 
59924,  EPA  proposed  limited  approval 
and  limited  disapproval  for  BAAQMD 
Regulation  2  Permits,  Rules  1,  2  and  4. 
The  BAAQMD  adopted  Rule  1  on 
November  1. 1989,  and  Rules  2  and  4  on 
June  15, 1994.  Submitted  Rule  1  was 
found  to  be  complete  on  February  28, 
1991,  and  submitted  Rules  2  and  4  were 
found  to  be  complete  on  November  22, 
1994,'  pursuant  to  EPA's  completeness 
criteria  that  are  set  forth  in  40  CFR  Part 
51,  Appendix  V.2  These  rules  were 


'  The  proposed  action  on  November  6,  1998 
mistakenly  identified  the  submittal  and 
completeness  date  for  Rule  1  as  the  same  date  as 
Rules  2  and  4. 

2  EPA  adopted  completeness  criteria  on  February 
16. 1990  (55  FR  5830)  and,  pursuant  to  section 
110(k)(l)(A)  of  the  CAA.  revised  the  criteria  on 
August  26.  1991  (56  FR  42216). 


proposed  for  limited  approval  and 
limited  disapproval.  A  detailed 
discussion  of  the  background  for  these 
rules  and  EPA's  evaluation  is  provided 
in  the  November  6, 1998  Proposed 
Rulemaking  Notice  (NPRM)  cited  above. 

III.  Response  to  Comments 

A  30  day  pubUc  comment  period  was 
provided  in  63  FT?  59924.  EPA  received 
one  public  comment  on  the  proposal 
from  the  California  Coimcil  for 
Environmental  and  Economic  Balance 
(CCEEB),  and  is  responding  to  that 
comment  in  this  document. 

CCEEB  commented  that  EPA  should 
specifically  exclude  Section  2—4-304.3 
of  Regulation  2,  Rule  4  from  any  final 
SIP  approval  of  all  or  portions  of  Rule 
4.  Section  2-4-304.3  of  Rule  4  states 
that  "emission  reduction  credits  may 
not  be  used  to  exempt  a  source  from  any 
other  air  pollution  control  requirements 
whatsoever  of  federal.  State,  or  District 
laws,  rules  and  regulations."  CCEEB  is 
concerned  that  Section  2—4-304.3 
addresses  State  law  issues,  and  is  not 
necessary  to  meet  Federal  Clean  Air  Act 
requirements.  In  addition,  CEEB 
commented  that  the  California  Health 
and  Safety  Code  Section  39602  provides 
that  the  California  SIP  "shall  include 
only  those  provisions  necessary  to  meet 
the  requirements  of  the  Clean  Air  Act." 

Section  2-4-304.3  was  not  a  section 
of  Regulation  2,  Rule  4  that  EPA 
identified  as  a  SlP-approvabiUty  issue  in 
63  FR  59924.  As  written.  Section  2-4- 
304.3  of  Rule  4  is  not  inconsistent  with 
federal  requirements  or  EPA  policy  and 
does  not  present  any  SIP-approvabiUty 
issues.  If  CCEEB  believes  the  language  is 
inconsistent  with  state  law,  its  remedy 
is  at  the  state  and  local  level.  The 
District,  if  in  agreement  with  CCEEB, 
would  need  to  revise  the  rule  and 
submit  the  inile  modification  to  the 
California  Air  Resoiu-ces  Board  as  a  SIP 
submittal.  EPA  does  not  have  the 
authority  to  revise  the  rule  language  as 
requested,  or  exclude  Section  2-4-304.3 
from  final  SIP  approval. 

rV.  EPA  Evaluation  and  Final  Action 

BAAQMD  Regulation  2  clarifies  the 
terms  and  requirements  that  apply  to 
the  District's  NSR  regulation  and 
emissions  banking  program.  BAAQMD 
Regulation  2  was  originally  adopted  as 
part  of  BAAQMD's  effort  to  achieve  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone.  For  EPA's  detailed 
evaluation  of  BAAQMD  Regulation  2. 
Rules  1,  2  and  4,  please  refer  to  the 
NPRM  at  63  FR  59924,  November  6. 
1998. 

EPA  has  evaluated  District  Rules  1,  2 
and  4  of  Regulation  2  and  has 
determined  that  the  rules  contain 
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deficiencies  and  are  not  fully  consistent 
with  CAA  requirements,  EPA 
regulations  and  EPA  policy.  Because 
these  rule  deficiencies  are  inappropriate 
for  inclusion  in  the  SIP,  EPA  cannot 
grant  full  approval  of  these  rules  under 
section  110{k)(3).  Also,  because  the 
submitted  rules  are  not  composed  of 
separable  parts  which  meet  all  the 
applicable  requirements  of  the  CAA, 
EPA  cannot  grant  partial  approval  of  the 
rule  under  section  110(k)(3).  However, 
EPA  is  granting  final  limited  approval  of 
the  submitted  rules  under  section 
110(k)(3)  in  light  of  EPA's  authority 
pursuant  to  section  301(a)  to  adopt 
regulations  necessary  to  further  air 
quality  by  strengthening  the  SIP.  The 
final  approval  is  limited  because  EPA's 
action  also  contains  a  simultaneous 
limited  disapproval.  In  order  to 
strengthen  the  SIP,  EPA  is  finalizing 
limited  approval  of  BAAQMD's 
submitted  Regulation  2  under  sections 
110(k)(3)  and  301(a)  of  the  CAA. 

It  should  be  noted  that  the  rules 
covered  by  this  final  rulemaking  have 
been  adopted  by  the  BAAQMD, 
subsequently  revised,  and  are  currently 
in  effect  in  the  BAAQMD.  EPA's  final 
limited  disapproval  action  does  not 
prevent  the  BAAQMD  or  EPA  from 
enforcing  these  rules. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

rv.  Administrative  Requirements 

A.  Docket 

Copies  of  Bay  Area's  submittal  and 
other  information  relied  upon  for  the 
final  actions  are  contained  in  docket 
number  CA102-0120  maintained  at  the 
EPA  Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  othenvise 
considered  by,  EPA  in  the  development 
of  this  final  rulemaking.  The  docket  is 
available  for  public  inspection  at  the 
location  Usted  under  the  ADDRESSES 
section  of  this  document. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  Regulatory  Planning  and  Review. 

C.  Executive  Order  12875 

Under  Executive  Order  12875, 
Enhancing  the  Intergovernmental 


Partnership,  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local  or  tribal  government,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

D.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  does 
not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

E.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 


Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
goverrunents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I.  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements.  I  certify  that  this 
action  will  not  have  a  significant 
economic  imp>act  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

G.  Unfunded  Mandates 

Under  Section  202  of  tLe  Unfunded 
Mandates  Reform  Act  of  1995 
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("Unfunded  Mai  idates  Act"),  signed 
into  law  on  Man  :h  22,  1995,  EPA  must 
prepare  a  budgei  ary  impact  statement  to 
accompany  any  aroposed  or  final  rule 
that  includes  a  F  ederal  mandate  that 
may  result  in  es(  imated  annual  costs  to 
State,  local,  or  ti  ibal  governments  in  the 
aggregate;  or  to  jirivate  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burder  some  alternative  that 
achieves  the  obj<  ictives  of  the  rule  and 
is  consistent  wfit  i  statutory 
requirements.  S<iction  203  requires  EPA 
to  establish  a  pliin  for  informing  and 
advising  any  small  governments  that 
may  be  significa[itly  or  uniquely 
impacted  by  the  rule. 

EPA  has  deter^nined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  aiuiual  costs  of  $100  million 
or  more  to  eithej  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  Tliis  Federal  action 
approves  pre-ex  sting  requirements 
under  State  or  kical  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  iction. 

H.  Submission  w  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  se^.,  as  added  by  the  Small 
Business  Regulartory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  ej^ect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rulej  to  each  House  of  the 
Congress  and  toj  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  6f  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pfubUcation  of  the  rule  in 
the  Federal  Re^ster.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

/.  Petitions  for  Judicial  Review 

Under  sectioii  307(b)(1)  of  the  Clean 
Air  Act,  petitloBs  for  judicial  review  of 
this  action  musi  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  cirauit  by  March  29, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrallor  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  jud  icial  review  nor  does  it 

within  which  a  petition 
for  judicial  revisw  may  be  filed,  and 
shall  not  postp<  ne  the  effectiveness  of 
such  rule  or  act  on.  This  action  may  not 
be  challenged  li  iter  in  proceedings  to 


enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Particulate  matter, 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated:  January  4. 1999. 
Laura  Yoshii, 

Acting  Regional  Administrator,  Region  IX. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(182)(i)(B)(6)  and 
(c)(199)(i)(A)(8)  to  read  as  follows: 

§  52.220    Identification  of  Plan. 

•         •         •         •         * 

(c)  *  *  * 

(182) *   *   » 

(i) 

(B) 

[6)  Regulation  2,  Rule  1  adopted  on 
November  1,  1989. 
***** 

(199) •    *   * 

(i)*    *    * 

(A)*   •   * 

[8)  Regulation  2,  Rule  2  and  Rule  4 
adopted  on  June  15, 1994. 
***** 

[PR  Doc.  99-1647  Filed  1-25-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MD079-3035a;  FRL-6218-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Control  of  VOCs  From  the 
IManufacture  of  Explosives  and 
Propel  lant 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plem  (SIP)  revision 
submitted  by  the  State  of  Maryland. 


*  *  * 
*   *  * 


This  revision  imposes  reasonably 
available  control  technology  (RACT) 
requirements  for  volatile  organic 
compounds  (VOCs)  from  sources  that 
manufacture  explosives  and  propellant. 
The  intent  of  this  action  is  to  approve 
Maryland's  request  to  amend  its  SIP  to 
include  RACT  requirements  to  control 
VOCs  from  the  manufacture  of 
explosives  and  propellant. 

DATES:  This  direct  final  rule  is  effective 
without  further  notice  on  March  29, 
1999  unless  by  February  25, 1999, 
adverse  or  critical  comments  are 
received  by  EPA.  If  EPA  receives  such 
comments,  it  will  publish  a  timely 
writhdrawal  of  the  direct  final  rule  in  the 
Federal  Register  informing  the  pubUc 
that  the  rule  will  not  take  effect. 

ADDRESSES:  Comments  may  be  mailed  to 
David  L.  Arnold,  Chief,  Ozone  and 
Mobile  Sources  Branch,  Mailcode 
3AP21,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III",  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460;  and  the 
Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore,  Maryland  21224. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
T.  Wentworth  at  (215)  814-2183,  or  by 
e-mail  at  wentworth.paul@epa.gov. 
While  information  may  be  requested  via 
e-mail,  comments  must  be  submitted  in 
writing  to  the  above  EPA  Region  III 
address. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  August  28, 1998,  the  State  of 
Maryland  submitted  a  formal  revision  to 
its  SIP,  which  consists  of  amendments 
to  COMAR  26.11.19  Control  of  Volatile 
Organic  Compounds  from  Specific 
Processes.  The  revision  consists  of  the 
addition  of  a  new  regulation  at  COMAR 
26.11.19.25  Control  of  Volatile  Organic 
Compounds  from  Explosives  and 
Propellant  Manufacturing  to  establish 
RACT  for  VOCs  from  the  manufactiu«  of 
explosives  and  propellant.  This  revision 
was  submitted  to  satisfy  the 
requirements  of  sections  182  and  184  of 
the  Clean  Air  Act  to  implement  RACT 
on  major  sources  of  VOCs. 
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II.  Summary  of  the  SIP  Revision 

The  new  regulation  COMAR 
26.11.19.25  Control  of  Volatile  Organic 
Compounds  from  Explosives  and 
Propellant  Manufacturing  applies  to 
sources  which  manufacture  explosives 
and  propellant.  The  carrier  for  some  of 
the  raw  materials  used  in  the 
manufacture  of  explosives  and 
propellant  and  the  medium  in  which 
those  raw  materials  are  mixed  contain 
VOCs.  The  majority  of  the  VOC 
emissions  are  from  the  mixing  and 
drying  operations.  The  only  currently 
known  existing  source  of  VOC 
emissions  from  the  manufacture  of 
explosives  and  propellant  is  located  at 
the  Naval  Surface  Warfare  Center  in 
Indian  Head,  Maryland. 

COMAR  26.11.19  Control  of  Volatile 
Organic  Compounds  from  Specific 
Processes  applies  statewide  as  does 
COMAR  26.11.19.25.  The  specific 
provisions  found  in  COMAR 
26.11.19.25  Control  of  Volatile  Organic 
Compounds  from  Explosives  and 
Propellant  Manufacturing  are 
summarized  below: 

A.  Applicability 

This  regulation  applies  to  a  person 
who  owns  or  operates  existing 
equipment  at  a  premise  that  has  a 
potential  to  emit  25  tons  or  more  of  VOC 
per  year  from  all  explosives  and 
propellant  manufacturing  equipment  at 
the  premises. 

It  also  applies  to  a  person  who 
constructs,  owns,  or  operates  new 
equipment  that  has  or  will  have  total 
actual  VOC  emissions  of  50  pounds  or 
more  per  day.  It  must  be  noted  that  the 
applicability  provisions  of  COMAR 
26.11.19.25  pertaining  to  new 
equipment  are  imposed  in  addition  to 
any  applicable  new  source  review  (NSR) 
permitting  requirements  of  the  Federal 
Clean  Air  Act  and  the  Maryland  SIP. 
These  provisions  of  COMAR  26.11.19.25 
do  not  replace  any  appHcable  NSR 
requirements. 

B.  Definitions 

COMAR  26.11.19.25  includes 
definitions  of  the  following  terms: 
Existing  equipment.  Explosives  and 
propellant  manufacturing  equipment, 
New  equipment,  and  Nitramine 
propellant  manufacturing  equipment. 

C.  General  Requirements 

Pursuant  to  COMAR  26.11.19.25 
(C)(1),  a  person  who  owns  or  operates 
existing  explosives  and  propellant 
manufacturing  equipment  subject  to  this 
regulation  shall:  (a)  Install  a  VOC 
control  device,  having  a  VOC 
destruction  or  removal  efficiency  of  85 
percent  or  more  overall,  on  all  active 


nitramine  propellant  mixing  equipment 
that  has  a  capacity  of  150  gallons  or 
more;  (b)  prepare  and  submit  for 
approval  by  the  Maryland  Department 
of  the  Environment  by  not  later  than 
September  1, 1997.  a  good  operating 
practices  manual  that  when 
implemented  will  minimize  VOC 
emissions  from  all  other  existing 
explosive,  propellant,  and  nitramine 
propellant  manufacturing  equipment; 
and  (c)  implement  the  good  operating 
practices  within  30  days  after  approval 
by  the  Department. 

Pursuant  to  COMAR 
26.11.19.25(C)(2),  a  person  who 
constructs,  owns,  or  operates  new 
equipment  subject  to  this  regulation 
shall  reduce  emissions  from  the  new 
equipment  by  85%  or  more,  overall.  It 
must  be  noted  that  these  provisions  of 
COMAR  26.11.19.25  pertaining  to  new 
equipment  are  imposed  in  addition  to 
any  applicable  new  source  review  (NSR) 
permitting  requirements  of  the  Federal 
Clean  Air  Act  and  the  Maryland  SIP. 
These  provisions  of  COMAR  26.11.19.25 
do  not  replace  any  applicable  NSR 
requirements. 

D.  Reporting  and  Testing  Requirements 

A  person  who  is  subject  to  this 
regulation  shall: 

(1)  By  no  later  than  October  1,  1997, 
submit  to  the  Department: 

(a)  A  VOC  emissions  inventory  for 
calendar  yeeir  1990  and  for  each 
subsequent  year  through  calendcir  year 
1996  for  all  explosive  and  propellant 
manufacturing  equipment  at  the 
premises,  and 

(b)  Complete  permit  to  construct 
application  for  the  control  device 
required  in  subsection  C(l)(a)  of  the 
regulation; 

(2)  Not  later  than  90  days  after  the 
control  device  required  in  section 
C(l)(a)  of  this  regulation  has  been 
installed  must  perform  a  stack  test  to 
demonstrate  compliance  with  the 
requirements  of  subsection  C  of  this 
regulation;  and 

(3)  Submit  to  the  Department  a  stack 
test  report  within  60  days  after 
coinpleting  the  test. 

EPA  has  determined  that  the  control 
requirements  contained  in  these 
revisions  to  the  subject  rule  constitutes 
an  acceptable  level  of  RACT  on  major 
sources  manufacture  explosives  and 
propellants.  EPA  is  approving  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 


should  adverse  or  critical  comments  be 
filed.  This  rule  will  be  effective  March 
29,  1999  without  further  notice  unless 
by  February  25,  1999,  adverse  or  critical 
comments  are  received.  If  EPA  receives 
such  comments,  then  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  and  informing  the  public  that  the 
rule  will  not  take  effect.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  rule.  Only  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  March  29,  1999 
and  no  further  action  will  be  taken  on 
the  proposed  rule. 

III.  Final  Action 

EPA  is  approving  the  addition  of 
COMAR  26.11.19.25  Control  of  Volatile 
Organic  Compounds  from  Explosives 
and  Propellant  Manufacturing 
submitted  by  the  State  of  Maryland  on 
August  28.  1998  as  a  revision  to  the 
Maryland  SIP. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  E.O.  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  EPA  complies  by 
consulting.  E.O.  requires  EPA  to  provide 
to  the  Office  of  Management  and  Budget 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
govenunents.  The  rule  Joes  not  impose 
any  enforceable  duties  on  these  entities. 
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Accordingly, 
section  1(a)  of 
to  this  rule. 


tb! 


EO 


C.  Executive  Or  ier  13045 


.  61 1 


E.O.  13045, 
Children  from 
Risks  and  Safet 
April  23,  1997) 
the  EPA  determines 
significant,"  as 
12866,  and  (2) 
or  safety  risk 
a  disproportionate 
the  regulatory 
the  Agency  mu^t 
environmental 
the  planned  ru 
explain  why  th< 
preferable  to  ot 
and  reasonably 
considered  by 
rule  is  not  subj^t 
it  is  not  an  ecor  om 
regulatory  actio  a 
12866,  and  it 
environmental 
would  have  a  d 
children. 


requirements  of 
. 12875  do  not  apply 


titled  "Protection  of 
^vironmental  Health 
Risks"  (62  FR  19885, 
applies  to  any  rule  that 

(1)  is  "economically 
defined  under  E.O. 
environmental  health 

by  the  rule  has 
effect  on  children.  If 
attion  meets  both  criteria, 
evaluate  the 
lealth  or  safety  effects  of 
on  children  and 
planned  regulation  is 
er  potentially  effective 
easible  alternatives 
Agency.  This  final 
to  E.O.  13045  because 
ically  significant 
as  defined  by  E.O. 
not  address  an 
lealth  or  safety  risk  that 
sproportionate  effect  on 


tie  I 
ad  dressed 


ih 


tie 


d(  les ; 


D.  Executive  Oi  der  13084 

Under  E.O.  i:  1084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 

the  communities  of 
Indian  tribal  go  /emments,  and  that 
imposes  substantial  direct  compliance  . 
costs  on  those  aommunities,  unless  the 
Federal  govemiient  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  EPA  complies  by 
consulting,  Exemitive  Order  13084 
requires  H*A  tc  provide  to  the  Office  of 
Management  ai  d  Budget,  in  a  separately 
identified  sectiim  of  the  preamble  to  the 
rule,  a  descript;  on  of  the  extent  of  EPA's 
prior  consultati  on  with  representatives 
of  affected  triba  1  governments,  a 
summary  of  tha  nature  of  their  concerns, 
and  a  statemen  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  and  other  representatives  of 
Indian  tribal  gc  vemments  "to  provide 
meaningful  anc  timely  input  in  the 
development  o  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  con  munities."  Today's  rule 
does  not  signifl  cantly  or  uniquely  affect 
the  communitii  ss  of  Indian  tribal 
governments.  1  his  action  does  not 
involve  or  impi  )se  any  requirements  that 
affect  hidian  Ti  ibes.  Accordingly,  the 
requirements  o "  section  3(b)  of  E.O. 
13084  do  not  a  iply  to  this  rule. 


E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule.  EPA  has 
determined  that  the  approval  action 
promulgated  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
annual  costs  of  $100  million  or  more  to 
either  State,  local,  or  tribal  governments 
in  the  aggregate,  or  to  the  private  sector. 
This  Federal  action  approves  pre- 
existing requirements  under  State  or 
local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 


governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  to  approve  COMAR 
26.11.19.25  Control  of  Volatile  Organic 
Compounds  from  Explosives  and 
Propellant  Manufacturing  as  a  revision 
to  the  Maryland  SIP  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  29,  1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  30,  1998. 
Thomas  Voltaggio, 

Acting  Regional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  V— Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraph  (c)(141)  to  read  as 
follows: 
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§  52.1 070    Identification  of  plan. 

***** 

(c)*  *  * 

(141)  Revisions  to  the  Maryland  State 
Implementation  Plan  submitted  on 
August  28, 1998  by  the  Maryland 
Department  of  the  Environment. 

(i)  Incorporation  by  reference. 

(A)  Letter  of  August  28, 1998  from  the 
Maryland  Department  of  the 
Environment  treinsmitting  revisions  to 
COMAR  26.11.19  pertaining  to  the 
control  of  VOCs  from  special  processes. 
The  revision  adds  a  new  regulation  at 
COMAR  26.11.19.25  for  the  control  of 
VOC  compounds  from  explosives  and 
propellant  manufacturing  adopted  by 
the  Secretary  of  the  Environment  on 
July  15,  1997  and  effective  August  11, 
1997. 

(B)  Revisions  to  COMAR  26.11.19 
entitled  Volatile  Organic  Compounds 
from  Specific  Processes:  The  addition  of 
new  regulation  COMAR  26.11.19.25 
Control  of  Volatile  Organic  Compounds 
from  Explosives  and  Propellant 
Manufacturing. 

(ii)  Additional  Material:  Remednder  of 
August  28,  1998  Maryland  State 
submittal  pertaining  to  COMAR 
26.11.19.25  to  control  VOCs  from 
sources  that  manufacture  explosives  and 
propellants. 

(FR  Doc.  99-1762  Filed  1-25-99;  8:45  am) 
BiLUNQ  CODE  6660-S0-f> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[MO  043-1043(a);  FRL-6220-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  Designation  of 
Areas  for  Air  Quality  Planning 
Purposes;  State  of  Missouri 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  In  this  action,  the  EPA  is 
promulgating  a  redesignation  request 
and  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  state  of 
Missouri  on  June  13,  1997.  Additional 
material  was  sent  on  June  15, 1998.  The 
request  is  to  redesignate  the  portion  of 
the  St.  Louis  metropolitan  area, 
currently  a  carbon  monoxide  (CO) 
nonattainment  area,  to  a  CO  attainment 
area.  Under  the  Clean  Air  Act  (CAA)  as 
amended  in  1990,  a  redesignation  to 
attainment  may  be  promulgated  if  the 
state  demonstrates  full  compliance  with 
the  redesignation  requirements  set  forth 
in  section  107(d)(3)(E).  In  this  action, 
the  EPA  is  also  approving  Missouri's 


SIP  revision  regarding  the  state's  CO 
maintenance  plan. 

DATES:  This  direct  final  rule  is  effective 
on  March  29, 1999  without  further 
notice,  unless  the  EPA  receives  adverse 
comment  by  February  25, 1999.  If 
adverse  comment  is  received,  the  EPA 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Comments  may  be  mailed  to 
Stanley  Walker,  Environmental 
Protection  Agency,  Air  Branch,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the:  Environmental  Protection 
Agency,  Air  Planning  and  Development 
Branch,  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101. 

FOR  FURTHER  INFORi^TION  CONTACT: 
Stanley  Walker  at  (913)  551-7494. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Redesignation  Request 

The  CAA  provides  a  process  whereby 
a  state  may  request  the  EPA  to 
redesignate  a  nonattainment  area  to  an 
attainment  area  for  CO.  As  set  forth  in 
the  CAA,  an  area  must  meet  the 
requirements  outlined  in  section 
107(d)(3)(E).  These  requirements  and 
the  EPA's  analysis  of  Missouri's 
submission  as  it  relates  to  the 
requirements,  are  detailed  in  section  II, 
below. 

Missouri  has  submitted  a 
redesignation  based  on  ambient 
monitoring  data  showing  no  violation  of 
the  standard  since  1987. 

B.  Summary  of  the  SIP  Revision 

On  June  13, 1997,  the  state  submitted 
a  maintenance  plan  and  requested  that 
the  EPA  redesignate  the  St.  Louis 
metropolitan  area  from  nonattainment 
to  attainment  for  CO  in  accordance  with 
the  requirements  of  the  CAA.  On  June 
15, 1998,  the  state  submitted  additional 
material  to  further  support  Missouri's 
redesignation  request.  The  St.  Louis  CO 
nonattainment  area  includes  the  city  of 
St.  Louis  and  the  portion  of  St.  Louis 
County  encompassed  by  Interstate  270 
and  the  Mississippi  River. 


n.  Analysis  of  the  Redesignation 
Request  and  Maintenance  Plan 

A.  Attainment  of  the  CO  National 
Ambient  Air  Quality  Standard  (NAAQS) 
(Section  107(d)(3)(E)(i)) 

EPA  Analysis 

In  accord  with  section  107(d)(3)(i)  of 
the  CAA,  the  state  of  Missouri  showed 
that  the  area  has  attained,  and  continues 
to  attain,  the  applicable  NAAQS. 
Missouri  used  CO  air  quality  data  for 
the  years  1994-1995  to  form  the  basis  of 
Missouri's  request  to  redesignate  St. 
Louis  to  attainment.  Data  collected  in 
subsequent  years  confirm  that  no 
violations  of  the  CO  standard  occurred 
and  St.  Louis  continues  to  show 
attainment  through  1998.  The  ambient 
air  quality  data  are  collected  at  ambient 
monitoring  stations  that  are  located  in 
areas  which  are  predicted  to  have  high 
concentrations.  "These  data  are  collected 
and  quality  assured  in  accordance  with 
40  CFR  Part  58  and  recorded  in  the 
Aerometric  Information  Retrieval 
System. 

Criterion  No.  1  has  been  met. 

B.  Fully  Approved  SIP  Under  Section 
llO(k)  of  the  CAA  (Section  107(d)(e)(ii)) 

The  SIP  for  the  area  must  be  fully 
approved  under  section  llO(k)  and  must 
satisfy  all  requirements  that  apply  to  the 
area. 

EPA  Analysis 

As  required,  a  CO  SIP  was  submitted 
by  the  Missouri  Department  of  Natural 
Resources  (MDNR)  prior  to  the  1990 
CAA.  This  SIP  was  approved  under  the 
pre-1990  CAA  Amendments.  The  St. 
Louis  area  was  designated  as  an 
unclassihed  nonattainment  area  under 
the  1990  CAA  Amendments.  Since 
1990,  several  revisions  to  Missouri's  SIP 
which  target  CO  emissions  have  been 
fully  approved  by  the  EPA  under 
section  llO(k)  of  the  CAA.  Please  see 
the  Technical  Support  Document  for  a 
listing  of  these  additional  regulations. 
Further  discussion  of  how  the  Missouri 
SIP  for  St.  Louis  meets  the  requirements 
of  section  110  and  Part  D  can  be  found 
in  Section  11(D). 

Criterion  No.  2  has  been  met. 

C.  Permanent  and  Enforceable 
Improvement  in  Air  Quality 

As  required,  the  State  of  Missouri 
attributes  the  improvement  in  air 
quality  to  regulations  which  are 
permanent  and  enforceable. 

EPA  Analysis 

Missouri  estimated  that  reductions 
have  occurred  from  the  ytar  that  the 
design  value  was  determined  for 
designation  and  classification.  Most  of 
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were  achieved  from 
programs  and  SIP 
fically,  reductions 
the  Federal  Motor 
Program  and  National 
Standards  for  nonroad 
addition,  the  permanence  of 
evidenced  by  the  fact 
have  occurred  since 


these  reduction  i 
Federal  nationa 
measures.  Spec 
occurred  due  to 
Vehicle  Contro 
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engines.  In 
the  reductions 
that  no  violatio^is 
1988. 

The  EPA  findk 
resulted  in  pern  lanent 
CO  emission  rei  luctions 
allowed  St.  Loujis 

Criterion  No. 


ISI 


D.  Applicable 
Section  110  an 


Section  1 
requirements 
approval  of  the 
general,  the 
compliance 
come  due  imdef 
submittal  of  a 
request.  Areas, 
are  unclassifiec 
provisions  of 
EPA  has 
it  contains  all 
110(a)(2)  and  s 


Section  110  Re(  luirements 


The  EPA  has 
determined  that 
requirements  ai ; 


that  the  measures  have 
and  enforceable 
that  have 
to  attain  the  NAAQS. 
has  been  met. 


f  equirements  Under 
PartD 


must  I 


In 


10(aO(2)  and  Part  D 

be  met  prior  to 
redesignation  request 
evaluates  the  state's 
witti  requirements  that 
the  Act  prior  to  the 
c  amplete  redesignation 
such  as  St.  Louis,  that 
,  are  subject  to  the 
siibpart  1  of  Part  D.  The 
review  ed  the  SIP  to  ensure  that 
rjquirements  of  section 
ubpart  1  of  PartD. 


analyzed  the  SIP  and  ' 
it  is  consistent  with  the 
amended  in  section 
116(a)(2)  of  thelAct.  The  SIP  revisions 
relevant  to  CO  «vere  adopted  by  the 
Missouri  Air  Conservation  Commission 
after  reasonable  notice  and  public 
hearing.  The  SIP  contains  enforceable 
emission  limitations  adequate  to 
produce  attainment,  and  requires 
monitoring,  coinpiUng,  and  analyzing 
ambient  air  qui  lity  data.  The  SIP  also 
provides  for  ad  equate  funding,  staff,  and 
associated  reso  urces  necessary  to 
implement  SIP  requirements  and  has 
provisions  for  1  eview  of  new  sources, 
and  requires  st  itionary  source  emissions 
monitoring  anc  reporting. 

Part  D  Require!  nents 


Under  Part  C 
determines  the 


,  an  area's  classification 
requirements  to  which  it 
is  subject.  Subpart  1  of  Part  D  sets  forth 
the  basic  requi  ements  applicable  to  all 
areas.  The  requirements 
Subpart  3  are  applicable 
to  CO  areas  in  ihe  moderate  and  serious 


nonattainment 
for  CO  areas  in 


classifications 


the  applicable 


The  St.  Louis  area  is  an 


unclassified  nc  nattaiiunent  area,  and 


Part  D  requirements  are 


in  subpart  1  of  Part  D. 

Subpart  1  of  P^  D— Section  172(c)  Plan 
Provisions 


The  most  re 
requirements 


1  Bvant  subpart  1 
9%  in  section  172(c}. 


These  requirements  include  reasonably 
available  control  technology  for  existing 
sources,  a  new  source  review  (NSR) 
program  meeting  the  requirements  of 
section  173,  reasonable  further  progress 
(RFP)  toward  attainment  of  the 
applicable  standard,  an  emission 
inventory  of  sources  of  the  relevant 
pollutant,  other  measures  as  necessary 
for  attainment,  and  a  demonstration  of 
attainment  by  the  applicable  attainment 
date.  In  the  case  of  St.  Louis,  the  state 
has  satisfied  all  of  the  section  172(c) 
requirements  necessary  for 
redesignation. 

Since  St.  Louis  was  subject  to 
nonattainment  plan  requirements  prior 
to  the  1990  Amendments,  many  of  the 
subpart  1  requirements  had  already 
been  met.  The  requirements  for  RITP, 
identification  of  certain  emission 
increases,  and  other  measures  needed 
for  attainment  have  already  been  met, 
and  there  have  been  no  violations  of  the 
NAAQS  since  1987.  In  addition,  the 
state  already  had  reasonably  available 
control  technology  (RACT)  for  major 
sources,  and  no  new  RACT 
requirements  were  triggered  for 
unclassified  areas.  With  respect  to  the 
section  172(c)(2)  RFP  requirements, 
since  St.  Louis  has  attained  the  CO 
NAAQS,  no  new  RFP  requirements 
apply. 

The  section  172(c)(3)  emissions 
inventory  requirements  have  been  met 
by  the  inventory  included  in  the 
maintenance  plan.  See  discussion  in 
section  E  of  this  document. 

Section  172(c)(4)  requires  the  state  to 
demonstrate  to  the  satisfaction  of  the 
Administrator  that  emissions  quantified 
for  the  purpose  of  growth  factors  will  be 
consistent  with  the  achievement  of  RFP. 
and  will  not  interfere  with  attainment  of 
the  applicable  NAAQS  by  the 
attaiimient  date.  In  the  maintenance 
plan,  the  state  demonstrates  continued 
attainment  through  the  year  2008. 
Growth  factors  were  included  in  the 
state's  analysis. 

As  for  the  section  172(c)(5)  new 
source  permitting  requirements.The 
state  revised  its  rule  to  meet  the    - 
requirements  of  section  173  of  the  Act. 
and  the  EPA  approved  the  revisions. 
(See  40  CFR  section  52.1320(86).) 

The  state  will  maintain  an  ambient 
monitoring  network  to  ensure  that  the 
NAAQS  continues  to  be  met. 

As  discussed  in  section  172(c).  the 
state  provides  a  discussion  of  its 
contingency  measures  in  section  E.5 
pertaining  to  maintenance  plans.  The 
area  has  met  its  RFP  requirements  and 
attained  the  standard  before  the 
attainment  date.  In  accord  with  the 
EPA's  "Technical  Support  Document  to 
Aid  States  with  the  Etevelopment  of 


Carbon  Monoxide  State  Implementation 
Plan,"  nonclassified  CO  areas  such  as 
St.  Louis  are  not  required  to  have 
contingency  measures  as  defined  under 
172(c).  The  EPA  beUeves  it  is 
-appropriate  not  to  apply  the 
requirement  for  contingency  measures 
for  areas  under  the  de  minimis 
approach. 
Criterion  No.  4  has  been  met. 

E.  Approved  Limited  Maintenance  Plan 

Section  107(d)(3)(E)(iv)  states  that  an 
area  must  have  a  maintenance  plan 
meeting  the  requirements  of  section 
175A. 

1.  Limited  Maintenance  Plan  Option 

The  EPA  provided  national  guidance 
regarding  the  Limited  Maintenance  Plan 
option  in  an  October  6, 1995, 
memorandum  from  Joseph  W.  Paisie, 
Group  Leader,  Integrated  Policy  and 
Strategies  Group,  to  Air  Branch  Chief, 
entitled  "Limited  Maintenance  Plan 
Option  for  Nonclassifiable  CO 
Nonattainment  Areas."  In  accord  with 
the  aforementioned  memorandum,  the 
CO  design  value  for  the  area,  based  on 
eight  consecutive  quarters  (two  years  of 
data)  used  to  demonstrate  attainment, 
must  be  at  or  below  7.65  parts  per 
million  (ppm)  (85  percent  of  the 
exceedance  levels  of  the  CO  NAAQS).  In 
addition,  the  design  value  for  the  area 
must  continue  to  be  at  or  below  7.65 
ppm  until  the  time  of  final  EPA  action 
on  the  redesignation.  To  assess  whether 
an  unclassified  area  meets  the 
applicability  cutoff  for  the  limited 
maintenance  plan,  a  separate  design 
value  must  be  developed  for  every 
monitoring  site.  If  the  area  design  value 
is  at  or  below  7.65  ppm,  the  state  may 
select  the  limited  maintenance  plan 
option  for  the  first  ten-year  maintenance 
period  under  section  175 A.  As 
discussed  below,  the  design  value  for 
the  St.  Louis  CO  nonattainment  area  is 
below  7.65  ppm,  qualifying  it  for  the 
limited  maintenance  plan  option. 

2.  Attainment  Inventory 

The  maintenance  plan  contains  a 
comprehensive  emissions  inventory  of 
CO  emissions  for  the  years  1994  to  1995 
which  establishes  the  amount  of 
emission  reductions  that  were  necessary 
to  reach  attainment  with  the  CO 
NAAQS. 

The  state  developed  an  attainment 
emissions  inventory  to  identify  a  level 
of  emissions  ifl  the  area  which  are 
sufficient  to  attain  the  NAAQS.  This 
inventory  is  consistent  with  the  EPA's 
most  recent  guidance  on  emissions 
inventories  for  nonattaiiunent  areas  and 
represents  emissions  during  the  time 
period  associated  with  the  monitoring 
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data  showing  attainment.  The  inventory 
is  based  on  actual  "typical  winter  day" 
(tpwd)  emissions  of  CO. 

A  baseline  inventory  for  the  year  1993 
was  used  versus  1990  baseline  because 
the  state  believed  the  1993  base  year 
was  a  better  approximation  of  actual 
emissions.  The  emission  inventory 
contains  attaiiunent  year  inventories  for 
1993  through  April  1998  and  projected 
inventories  for  1998  through  2008  for 
the  maintenance  period.  The  inventories 
include  point,  area,  on-road  mobile,  and 
nonroad  mobile  source  categories; 
growth  projections;  action  line 
determination;  emission  projection 
methodologies;  and  sample  calculations 
for  point  and  area  sources.  The  highway 
mobile  source  inventory  information 
includes  vehicle  miles  traveled  (VMT) 
growrth  projections,  and  Mobile  5.0 
model  inputs  and  outputs. 

The  state  has  met  the  required 
inventory  criterion. 

3.  Demonstration  of  Maintenance  of  the 
CO  NAAQS 

The  Maintenance  Demonstration.  The 
maintenance  demonstration 
requirement  is  considered  to  be  satisfied 
for  nonclassifiable  areas  if  the 
monitoring  data  show  that  the  area  is 
meeting  the  air  quality  criteria  for 
limited  maintenance  areas  (7.65  ppm  or 
85  percent  of  the  CO  NAAQS).  There  is 
no  requirement  to  project  emissions 
over  the  maintenance  period.  The  EPA 
believes  if  the  area  begins  the 
maintenance  period  at  or  below  85 
percent  of  exceedance  levels,  the  air 
quality  along  with  the  continued 
applicability  of  prevention  of  significant 
deterioration  or  NSR  requirements,  any 
control  measures  already  in  the  SIP,  and 
Federal  measures,  should  provide 
adequate  assurance  of  maintenance  over 
the  initial  ten-year  maintenance  period. 

EPA  Evaluation.  Total  CO  emissions 
were  projected  from  1993  through  the 
year  2008.  Using  the  1994  and  1995 
monitoring,  the  state  calculated  a  design 
value  of  5.7  ppm  which  is  well  below 
the  design  value  for  attainment.  All 
emissions  are  reported  in  tpwd. 

Missouri  demonstrated  that  emissions 
for  CO  through  the  year  2008  will 
remain  below  the  1993  base  year  levels 
because  of  permanent  and  enforceable 
measures,  while  allovnng  for  growth  in 
population  and  VMT. 

a.  Monitoring  Network/Verification  of 
Continued  Attainment.  As  required 
under  the  limited  maintenance  plan 
option,  Missouri  verified  the  attainment 
status  of  the  area  over  the  maintenance 
period;  the  maintenance  plan  contains 
provisions  for  continued  operation  of  an 
appropriate  EPA  approved  air  quality 


monitoring  network,  in  accordance  with 
40  CFR  Part  58. 

b.  Contingency  Plan.  Section  175  A  of 
the  Act  requires  that  a  maintenance  plan 
include  contingency  provisions,  as 
necessary,  to  promptly  correct  any 
violation  of  the  NAAQS  that  occurs  after 
redesignation  of  the  area.  The 
contingency  plan  is  considered  to  be  an 
enforceable  part  of  the  SIP  and  should 
ensure  that  contingency  measures  are 
adopted  expeditiously  once  they  are 
triggered  by  a  specific  event.  The 
contingency  plan  should  identify  the 
measures  to  be  promptly  adopted  and 
provide  a  schedule  and  procedure  for 
adoption  and  implementation  of  the 
measures.  The  state  should  also  identify 
specific  indicators,  or  triggers,  which 
vfill  be  used  to  determine  when  the 
contingency  measures  need  to  be 
implemented. 

Missouri  meets  the  above  requirement 
by  committing  to  expeditiously 
implement  contingency  provisions  in 
response  to  future  emission  increases  in 
CO  emissions  or  violation  of  the  CO 
emission  standards.  Missouri  has 
identified  an  action  line  which  would 
trigger  contingency  controls  for  the 
scenario  with  no  recorded  violations  of 
the  CO  NAAQS.  Also,  the  state  requires 
additional  CO  controls  for  future  year 
emissions  that  exceed  the  contingency 
action  line. 

c.  Conformity  Determination  Under 
Limited  Maintenance  Plans.  The 
transportation  conformity  rule  (58  FR 
62188;  November  24,  1993)  and  the 
general  conformity  rule  (58  FR  63214; 
November  30,  1993)  apply  to 
nonattainment  areas  and  maintenance 
areas  operating  under  maintenance 
plans.  Under  either  rule,  one  means  of 
demonstrating  conformity  of  Federal 
actions  is  to  indicate  that  expected 
emissions  from  planned  actions  are 
consistent  with  the  emissions  budget  for 
the  area.  Emissions  budgets  in  limited 
maintenance  plan  areas  may  be  treated 
as  essentially  not  constraining  for  the 
length  of  the  initial  maintenance  period, 
because  it  is  unreasonable  to  expect  that 
such  an  area  will  experience  so  much 
grov\rth  in  that  period  that  a  violation  of 
the  CO  NAAQS  would  result.  Therefore, 
in  areas  with  approved  limited 
maintenance  plans.  Federal  actions 
requiring  conformity  determinations 
under  the  transportation  conformity  rule 
could  be  considered  to  satisfy  the 
necessary  requirements.  Similarly,  in 
these  areas,  Federal  actions  subject  to 
the  general  conformity  rule  could  be 
considered  to  satisfy  the  requirements 
specified  in  section  93.158{a)(5)(i)(A)  of 
the  rule. 

As  required  by  section  by  176  of  the 
CAAA,  MDNR  has  developed 


transportation/air  quality  conformity 
procedures  (10  CSR  10-5.480)  and 
general  conformity  procedures  (10  CSR 
10-6.300)  that  are  consistent  with 
Federal  conformity  regulations.  The 
state  demonstrates  conformity  of 
Federal  actions  by  indicating  that 
expected  emissions  from  the  planned 
actions  are  consistent  with  the 
emissions  budget  for  the  area.  As 
discussed  above,  the  state  meets  the 
emissions  budget  criteria  as  required. 

III.  Final  Action 

The  EPA  is  taking  action  to  approve 
the  St.  Louis  area  maintenance  plan 
because  it  meets  the  requirements  set 
forth  in  section  175(A)  in  the  CAA  and 
in  the  aforementioned  memorandum 
entitled  "Limited  Maintenance  Plan 
Option  for  Nonclassifiable  CO 
Nonattainment  Areas."  In  addition,  the 
Agency  is  approving  the  state  of 
Missouri's  request  to  redesignate  the  St. 
Louis  CO  area  to  attainment,  because 
Missouri  has  demonstrated  compliance 
vnth  section  107(d)(3)(E)  for 
redesignation. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  the  EPA  is  publishing  a 
separate  document  that  vdll  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective  March 
29,  1999  without  further  notice  imless 
the  Agency  receives  relevant  adverse 
comments  by  February  25, 1999. 

If  the  EPA  receives  such  comments, 
then  the  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  wrill  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  rule.  Only  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  March  29,  1999 
and  no  further  action  will  be  taken  on 
the  proposed  rule. 

rV.  Administrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  fi-om  E.O.  12866,  entitled 
"Regulatory  Planning  and  Review." 

B.  E.O.  12875 

Under  E.O.  12875,  Enhancing  the 
Intergovernmental  Partnership,  the  EPA 
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may  not  issue  ^  regulation  that  is  not 
required  by  staiute  and  that  creates  a 
mandate  upon  ^  state,  local,  or  tribal 
government.  u4less  the  Federal 
Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  py  those  governments,  or 
the  EPA  consults  with  those 
governments.  l|  the  EPA  complies  by 
consulting,  E.Cl.  12875  requires  the  EPA 
to  provide  to  0MB  a  description  of  the 
extent  of  the  E^A's  prior  consultation 
with  representatives  of  affected  stale, 
local,  and  tribal  governments,  the  nature 
of  their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statemen|t  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requiresjthe  EPA  to  develop  an 
effective  proce$s  permitting  elected 
officials  and  other  representatives  of 
state,  local,  an<^  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  developm^t  of  regulatory  proposals 
containing  significant  unfunded 


mandates.' 


Today's  rule 


does  not  create  a 


mandate  on  st^te,  local,  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  l.O.  12875  do  not  apply 
to  this  rule. 


C.  E.O.  13045 

Protection  o 
^~^Environmenta 


Children  from 
Health  Risks  and  Safety 
Ri^s  (62  FR  1^885.  April  23,  1997) 
applies  to  any  bile  that:  (1)  is 
determined  to  jbe  "economically 
significant"  asi  defined  under  E.O. 
12866, and  (2)  I  concerns  an 
environmental  health  or  safety  risk  that 
the  EPA  has  rqason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  iaction  meets  both  criteria, 
the  Agency  m$st  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  n^le  on  children,  and 
explain  why  tie  planned  regulation  is 
preferable  to  dther  potentially  effective 
and  reasonably  feasible  alternatives 
considered  bylthe  Agency. 

This  rule  is  iiot  subject  to  E.O.  13045 
because  it  doep  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  E.O.  13084 

Under  E.O.  |l3084.  Consultation  and 
Coordination  With  Indian  Tribal 
Govemmentsjthe  EPA  may  not  issue  a 
regulation  thai  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  dii'ect  compliance  costs  on 
those  communities,  unless  the  Federal 
Government  p  rovides  the  funds 


necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  the  EPA  consults  with 
those  governments.  If  the  EPA  complies 
by  consulting,  E.O.  13084  requires  the 
EPA  to  provide  to  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  the 
EPA's  prior  consultation  with 
representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
reg'jlation.  In  addition,  E.O.  13084 
requires  the  EPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  Indian  tribal 
govenunents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  commimities  of 
Indieui  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
Section  3(b)  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements,  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  Subchapter  I,  Part  D  of 
the  CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  state  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co..  v.  U.S.  EPA,  427 
U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 


F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
annual  costs  to  state,  local,  or  tribal 
governments  in  the  aggregate;  or  to 
private  sector,  of  $100  miUion  or  more. 
Under  Section  205,  the  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
appro\  al  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  aimual  costs  of  $100 
million  or  more  to  either  state,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  fi-om  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  U.S. 
Comptroller  General  prior  to  publication 
of  the  rule  in  the  Federal  Register.  This 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  29, 1999.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
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for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2).] 

List  of  Subjects 

40CFRPart52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Lead,  Nitrogen  dioxide. 
Ozone,  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control,  National  parks. 
Wilderness  areas. 


Dated:  January  7, 1999. 
William  Rice, 

Acting  Regional  Administrator,  Region  VII. 

Chapter  I,  title  40  of  die  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  AA — Missouri 

2.  Subpart  AA  is  amended  by  adding 
§  52.1340  to  read  as  follows: 


§52.1340    Control  strategy:  Cart>on 
monoxide. 

Approval — A  maintenance  plan  and 
redesignation  request  for  the  St.  Louis, 

Missouri — Carbon  Monoxide 


Missouri,  area  was  submitted  by  the 
Director  of  the  Missouri  Department  of 
Natural  Resources  on  June  13,  1997. 
Additional  information  was  received  on 
June  15, 1998.  The  maintenance  plan 
and  redesignation  request  satisfy  all 
applicable  requirements  of  the  Clean  Air 
Act. 

PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  AA — Missouri 

2.  In  §  81.326  the  table  for  Missouri 
carbon  monoxide  is  revised  to  read  as 
follows: 

§81.326    Missouri. 


Designated  Area 


Designation 


Date' 


Type 


Classification 


Date' 


Type 


St.  Louis  Area: 

St  Louis  City 

St.  Louis  County  (part): 

The  area  encompassed  by  the  1-270  and  the,  Mississippi 
River.. 
AQCR  137  Norttiern  Missouri  Intrastate: 

Pike  County „ 

Ralls  County „ 

AQCR  1 37  Northem  Missouri  Intrastate  (Remainder  of) 

Adair  County 

Andrew  County 

Atchison  County 

Audrain  County 

Boone  County 

Caldwell  County 

Callaway  County 

Carroll  County 

Chariton  County 

Clark  County 

Clinton  County 

Cole  County 

Cooper  County 

Daviess  County 

De  Kalb  County 

Gentry  County 

Grundy  County 

Harrison  County 

Holt  County 

Howard  County 

Knox  County 

Lewis  County 

Lincoln  Courity 

Linn  County 

Livingston  County 

Macon  County 

Marion  County 

Mercer  County 

Moniteau  County 

Monroe  County 

Montgomery  County 

Nodaway  County 

Osage  County 

Putnam  County 

Randolph  County 

Saline  County 


Attainment. 
Attainment. 


Unclasslfiable/Attainment. 
Unciassifiat)!  6/ Attainment. 
Unclassifiable/Attainment. 
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Missouri — Carbon  Monoxide— Continued 


Designated  Area 


Schuyler  County 

Scotland  Coi  jnty 

Shelby  Cour  ty 

Sullivan  Cou  nty 

Warren  Cou(  \ty 

Worth  Couni/ 

Restof  Stat<! 

Barry  Counti ' 

Barton  Cour  ty 

Bates  Count  i 

Benton  Couilty 

Bollinger  County 

Buchanan  Cbunty 

Butler  County 

Camden  Coiinty 

Cape  Girardeau  County 

Carter  Couniy 

Cass  Count^ 

Cedar  Couriy 

Christina  County 

Clay  County 

Crawford  County 

Dade  CountV 

Dallas  County 

Dent  County 

Douglas  Co^inty 

Dunklin  Coifity 

Franklin  County 

Gasconade  County 

Greene  Coifity 

Henry  Couriy 

Hickory  County 

Howell  County 

Iron  County  I 

Jackson  Coiinty 

Jasper  County 

Jefferson  County 

Johnson  County 

Laclede  Coiinty 

Lafayette  County 

Lawrence  Gounty 

Madison  County 

Maries  County 

McDonakJ  County 

Miller  County 

Mississippi  County 

Morgan  County 

New  Madrid  County 

Newton  County 

Oregon  County 

Ozark  County 

Pemiscot  Oourrty 

Perry  County 

Pettis  County 

Phelps  Coynty 

Platte  County 

Polk  County 

Pulaski  County 

Ray  County 

Reynokjs  County 

RipJey  County 

Scott  County 

Shannon  Qounty 

SL  Charles  County 

St  Clair  County 

St.  Francis  County 

St.  Louis  Qounty  (part)  Remainder  of  County 

Ste.  Geevieve  County 

Stoddard  Qounty 

Stone  Couhty 


Designation 


Date^ 


Type 


Unclassifiable/Attainment. 


Classification 


Date^ 


Type 
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Missouri— Carbon  Monoxide— Continued 


Designated  Area 

Designation 

Classification 

Date' 

Type 

Date' 

Type 

Taney  County 
Texas  County 
Vernon  County 
Washington  County 
Wayne  County 
WetJSter  County 
Wright  County 

'  This  date  is  Novemtwr  15,  1990,  unless  ottierwise  noted. 


IFR  Doc.  99-1332  Filed  1-25-99;  8:45  am) 
BILUNG  COOe  ftStO-SO-P 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

40CFRPart82 
[FRL-6224-61 
RIN  2060-AG12 

Protection  of  Stratospheric  Ozone: 
Listing  MT-d1  as  an  Unacceptabie 
Refrigerant  Under  EPA's  Significant 
New  Alternatives  Policy  (SNAP) 
Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Interim  final  rule. 

SUMIMARY:  With  this  action,  EPA's 
Significant  New  Alternatives  Policy 
(SNAP)  program  lists  as  unacceptable 
for  all  refrigeration  and  air-conditioning 
end-uses  the  refrigerant  blend  known  by 
the  trade  name  MT-31.  This  refrigerant 
blend  was  previously  listed  as  an 
acceptable  substitute  for  CFC-12  and 
HCFC-22  in  various  end-uses  within  the 
refrigerant  and  air-conditioning  sector. 
After  June  3, 1997,  the  date  on  which 
EPA  published  the  Notice  of 
Acceptability  that  listed  MT-31  as 
acceptable,  EPA  became  aware  of 
toxicity  data  concerning  one  of  the 
chemicals  contained  in  the  MT-31 
blend  that  present  significant  concerns 
about  risks  to  hiunan  health  that  may 
arise  as  a  result  of  the  use  of  this 
chemical,  either  alone  or  in  a  blend,  in 
the  refrigeration  and  air-conditioning 
sector.  Today,  therefore,  EPA  is 
removing  MT-31  from  the  list  of 
acceptable  substitutes,  and  is  listing 
MT-31  as  unacceptable  in  all 
refrigeration  and  air-conditioning  end- 
uses. 

DATES:  Effective  Date:  This  action  is 
effective  Janaury  26, 1999.  Comments: 
EPA  will  consider  all  written  comments 
received  by  February  25, 1999  to 


determine  whether  any  change  to  this 
action  is  necessary. 

ADDRESSES:  Information  relevant  to  this 
notice  is  contained  in  Air  Docket  A-91- 
42,  Central  Docket  Section,  South 
Conference  Room  4,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  S.W., 
Washington,  D.C.  20460,  telephone: 
(202)  260-7548.  The  docket  may  be 
inspected  between  8:00  a.m.  and  5:30 
p.m.  weekdays.  As  provided  in  40  CFR 
Part  2,  a  reasonable  fee  may  be  charged 
for  photocopying.  Those  wishing  to 
notify  EPA  of  their  intent  to  submit 
adverse  comments  on  this  action  should 
contact  Kelly  Davis.  U.S.  EPA. 
Stratospheric  Protection  Division,  Office 
of  Atmospheric  Programs,  Office  of  Air 
and  Radiation  (6205-J),  401  M  Street. 
S.W.,  Washington,  DC  20460.  (Docket  # 
A-91-42),  (202)-564-2303. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Davis,  U.S.  EPA,  Stratospheric 
Protection  Division.  Office  of 
Atmospheric  Programs,  Office  of  Air 
and  Radiation  (6205-J),  401  M  Street, 
S.W.,  Washington,  DC,  20460,  (202)- 
564-2303  or  electronically  at 
davis.kelly@epa.gov.  General 
information  about  EPA's  SNAP  program 
can  be  found  by  calling  EPA's 
Stratospheric  Ozone  Protection  Hotline 
at  (800)  296-1996  or  by  viewing  EPA's 
SNAP  Program  world  wide  web  site  at 
wrww.epa.gov/ozone/title6/snap/ 
snap.html. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Section  612  Program 

A.  Statutory  Requirements 

B.  Regulatory  History  Background 

C.  Listing  of  Substitutes 

D.  Necessity  for  Interim  Final  Rule 

II.  Listing  of  MT-31  as  Unacceptable 
in.  Summary  of  Supporting  Analyses 

A.  Unfunded  Mandates  Reform  Act  and 
Regulatory  Flexibility  Act 

B.  Executive  Order  12866:  Review  of 
Significant  Regulatory  Actions  by  OMB 

C.  Paperwork  Reduction  Act 

D.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

E.  Submission  to  Congress  and  the  General 
Accounting  Office 


F.  Executive  Order  13045:  Children's 
Health  Protection 

G.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

IV.  Additional  Information 

I.  Section  612  Program 

A.  Statutory  Requirements 

Section  612  of  the  Clean  Air  Act 
authorizes  EPA  to  develop  a  program  for 
evaluating  alternatives  to  ozone- 
depleting  substances.  EPA  refers  to  this 
program  as  the  Significant  New 
Alternatives  Policy  (SNAP)  program. 
The  major  provisions  of  section  612  are: 

•  Rulemaking — Section  612(c) 
requires  EPA  to  promulgate  rules 
making  it  unlawful  to  replace  any  class 
I  (chlorofluorocarbon,  halon,  carbon 
tetrachloride,  methyl  chloroform, 
methyl  bromide,  and 
hydrobromofluorocarbon)  or  class  II 
(hydrochlorofiuorocarbon)  substance 
with  any  substitute  that  the 
Administrator  determines  may  present 
adverse  effects  to  human  health  or  the 
environment  where  the  Administrator 
has  identified  an  alternative  that  (1) 
reduces  the  overall  risk  to  human  health 
and  the  environment,  and  (2)  is 
currently  or  potentially  available. 

•  Listing  of  Unacceptable/Acceptable 
Substitutes — Section  612(c)  also 
requires  EPA  to  publish  a  list  of  the 
substitutes  unacceptable  for  specific 
uses.  EPA  must  publish  a  corresponding 
list  of  acceptable  alternatives  for 
specific  uses. 

•  Petition  Process — Section  612(d) 
grants  the  right  to  any  person  to  petition 
EPA  to  add  a  substance  to  or  delete  a 
substance  from  the  lists  published  in 
accordance  with  section  612(c).  The 
Agency  has  90  days  to  grant  or  deny  a 
petition.  Where  the  Agency  grants  the 
petition,  EPA  must  publish  the  revised 
lists  within  an  additional  six  months. 

•  90-day  Notification — Section  612(e) 
requires  EPA  to  require  any  person  who 
produces  a  chemical  substitute  for  a 
class  I  substance  to  notif;  the  Agency 
not  less  than  90  days  before  new  or 
existing  chemicals  are  introduced  into 
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interstate  comm  erce  for  significant  new 
uses  as  substitui  es  for  a  class  I 
substance.  The  ]  )roducer  must  also 
provide  the  Age  ncy  with  the  producer's 
unpublished  heilth  and  safety  studies 
on  suchsubstitvtes. 

•  Outreach— Section  612(b)(1)  states 
that  the  Adminibtrator  shall  seek  to 
maximize  the  ui  le  of  federal  research 
facilities  and  rei  lources  to  assist  users  of 
class  I  and  II  substances  in  identifying 
and  developing  alternatives  to  the  use  of 
such  substances  in  key  commercial 
applications. 

•  Clean nghoiise — Section  612(b)(4) 
requires  the  Ag*ncy  to  set  up  a  public 
clearinghouse  o  f  alternative  chemicals, 
product  substiti  ites.  and  alternative 
manufacturing  )rocesses  that  are 
available  for  pn  (ducts  and 
manufacturing  )rocesses  which  use 
class  I  and  II  su  istances. 

B.  Regulatory  H  istory  Background 


On  March  18 
the  Final  SNAP 


1994.  EPA  published 
Rule  (59  FR  13044) 
which  described  the  process  for 
administering  the  SNAP  program  and 
issued  EPAs  fifst  acceptability  lists  for 
substitutes  in  tlie  major  industrial  use 
sectors.  These  sectors  include: 
refrigeration  aim  air  conditioning;  foam 
blowing;  solveqt  cleaning;  fire 
suppression  and  explosion  protection; 
sterilants;  aerosols;  adhesives.  coatings 
and  inks;  and  t<>bacco  expansion.  These 
sectors  composte  the  principal  industrial 
sectors  that  historically  consumed  the 
largest  volume^  of  ozone-depleting 
compounds.     I 

The  Agency  defines  a  "substitute"  as 
any  chemical,  product  substitute,  or 
alternative  mar  ufacturing  process, 
whether  existir  g  or  new,  that  could 
replace  a  class    or  class  II  substance. 
Anyone  who  produces  a  substitute  must 
provide  the  Ag  mcy  with  health  and 
safety  studies  c  n  the  substitute  at  least 
90  days  before  Introducing  it  into 
interstate  commerce  for  significant  new 
use  as  an  alterr  ative.  This  requirement 
applies  to  chemical  manufacturers,  but 
may  include  importers,  formulators  or 
end-users  wheii  they  are  responsible  for 
introducing  a  iibstitute  into  commerce. 

C.  Listing  of  Substitutes 

To  develop  t  le  lists  of  unacceptable 
and  acceptable  substitutes,  EPA 
conducts  screens  of  health  and 
environmental]  risks  posed  by  various 
substitutes  for  bzone-depleting 
compounds  in  each  use  sector.  The 
outcome  of  these  risk  screens  can  be 
found  in  the  public  docket. 

Under  sectic  n  612,  the  Agency  has 
considerable  d  iscretion  in  the  risk 
management  d  ecisions  it  can  make 
under  the  SN/P  program.  The  Agency 


has  identified  five  possible  decision 
categories:  acceptable,  acceptable 
subject  to  use  conditions;  acceptable 
subject  to  narrowed  use  limits; 
unacceptable;  and  pending.  Acceptable 
substitutes  can  be  used  for  all 
applications  within  the  relevant  sector 
end-use.  Conversely,  it  is  illegal  to 
replace  an  ozone-depleting  substitute 
with  a  substitute  listed  by  SNAP  as 
unacceptable  for  that  end-use.  A 
pending  listing  represents  substitutes 
for  which  the  Agency  has  not  received 
complete  data  or  has  not  completed  its 
review  of  the  data. 

After  reviewing  a  substitute,  the 
Agency  may  make  a  determination  that 
a  substitute  is  acceptable  only  if  certain 
conditions  of  use  are  met  to  minimize 
risks  to  human  health  smd  the 
environment.  Such  substitutes  are 
described  as  "acceptable  subject  to  use 
conditions."  Use  of  such  substitutes 
without  meeting  associated  use 
conditions  renders  these  substitutes 
unacceptable  and  subjects  the  user  to 
enforcement  for  violation  of  section  612 
of  the  Clean  Air  Act. 

Even  though  the  Agency  can  restrict 
the  use  of  a  substitute  based  on  the 
potential  for  adverse  effects,  it  may  be 
necessary  to  permit  a  narrowed  range  of 
use  within  a  sector  end-use  because  of 
the  lack  of  alternatives  for  specialized 
applications.  Users  intending  to  adopt  a 
substitute  acceptable  with  narrowed  use 
limits  must  ascertain  that  other 
acceptable  alternatives  are  not 
technically  feasible.  Companies  must 
document  the  results  of  their  evaluation, 
and  retain  the  results  on  file  for  the 
purpose  of  demonstrating  compliance. 
This  dociunentation  shall  include 
descriptions  of  substitutes  examined 
and  rejected,  processes  or  products  in 
which  the  substitute  is  needed,  reason 
for  rejection  of  other  alternatives,  e.g., 
performance,  technical  or  safety 
standards,  and  the  anticipated  date 
other  substitutes  will  be  available  and 
projected  time  for  switching  to  other 
available  substitutes.  Use  of  such 
substitutes  in  applications  and  end-uses 
which  are  not  specified  as  acceptable  in 
the  narrowed  use  limit  renders  these 
substitutes  unacceptable. 

As  described  in  the  Final  SNAP  Rule, 
EPA  does  not  believe  that  rulemaking 
procedures  are  required  to  list 
alternatives  that  are  determined  to  be 
acceptable  with  no  limitations.  Such 
listings  do  not  impose  any  sanction,  nor 
do  they  remove  any  prior  license  to  use 
a  substitute.  Consequently,  EPA 
periodically  adds  substitutes  to  the  list 
of  acceptable  alternatives  without  first 
requesting  comment  on  new  listings. 
Updates  to  the  acceptable  and  pending 


lists  are  published  in  separate  Notices  in 
the  Federal  Register. 

Also  as  described  in  the  Final  SNAP 
Rule,  EPA  believes  that  notice-and- 
comment  rulemaking  is  required  to 
place  any  alternative  on  the  list  of 
prohibited  substitutes,  to  list  a 
substitute  as  acceptable  only  under 
certain  use  conditions  or  narrowed  use 
limits,  or  to  remove  an  alternative  from 
either  the  list  of  prohibited  or 
acceptable  substitutes.  In  this  interim 
final  rule,  however.  EPA  is  removing  an 
alternative  from  lists  of  acceptable 
substitutes  for  CFC-12  and  HCFC-22 
refrigerants,  and  is  listing  MT-31  as 
unacceptable  in  all  refrigeration  and  air- 
conditioning  end-uses,  without  prior 
notice  and  comment.  The  reasons  for 
the  Agency's  decision  to  do  so  in  an 
interim  final  rule  rather  than  in  a  notice- 
and-comment  rulemaking  are  discussed 
in  section  D  below. 

D.  Necessity  for  Interim  Final  Rule 

Section  307(d)(3)  of  the  Clean  Air  Act 
(CAA  or  the  Act)  states  that  in  the  case 
of  any  rule  to  which  section  307(d) 
applies,  notice  of  proposed  rulemaking 
must  be  published  in  the  Federal 
Register.  The  promulgation  or  revision 
of  regulations  under  Title  VI  of  the  CAA 
(relating  to  stratospheric  ozone 
protection)  is  generally  subject  to 
section  307(d).  However,  section  307(d) 
does  not  apply  to  any  rule  referred  to  in 
subparagraphs  (A)  or  (B)  of  section 
553(b)  of  the  Administrative  Procedure 
Act  (APA),  5  U.S.C.  551  et  seq. 

APA  section  553(b)  requires  that  any 
rule  to  which  it  applies  be  issued  only 
after  the  public  has  received  notice  of. 
and  an  opportunity  to  comment  on.  the 
rule.  However.  APA  section  553(b)(B) 
exempts  fi'om  those  requirements  any 
rule  for  which  the  issuing  agency  for 
good  cause  finds  that  providing  prior 
notice-and-comment  wotild  be 
impracticable,  unnecessary  or  contrary 
to  the  public  interest.  Thus,  any  rule  for 
which  EPA  makes  such  a  finding  is 
exempt  fi:om  the  notice-and-comment 
requirements  of  both  APA  section 
553(b)  and  CAA  section  307(d). 

EPA  believes  that  the  circumstances 
presented  here  provide  good  cause  to 
take  the  actions  set  forth  in  this  final 
rule  without  prior  notice  and  comment, 
since  providing  prior  notice  and 
comment  would  be  impracticable  and 
contrary  to  the  public  interest. 
Specifically.  EPA  is  concerned  about 
health  risks  to  workers  associated  with 
the  use  in  replacement  refrigerant 
formulations  of  one  of  the  chemicals 
found  in  MT-31.  in  light  of  toxicity  data 
regarding  this  chemical.  EPA  became 
aware  of  these  data  only  after  the 
Agency  listed  MT-31  as  an  acceptable 
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replacement  refrigerant.  Due  to  the  fact 
that  the  manufacturer  of  MT-31  has 
claimed  confidentiaUty  with  respect  to 
the  chemical  composition  of  MT-31, 
EPA  is  unable  to  identify  in  this  interim 
final  rule  which  chemical  in  MT-31  is 
the  subject  of  the  Agency's  concerns. 

The  toxicity  data  indicate  that  typical 
worker  exposure  levels  for  the  MT-31 
chemical  exceed  minimal  levels  of 
concern  for  noncancer  risks.  Exposures 
to  this  chemical  have  been  shown  to 
lead  to  kidney  damage.  The  Agency  has 
conducted  an  exposure  analysis  to 
determine  probable  exposure 
concentrations  of  MT-31  in 
occupational  settings.  The  Agency  has 
determined  that  when  this  chemical  is 
used  as  a  refrigerant  or  as  a  component 
in  a  refrigerant  blend,  persons  who 
manufacture,  service  or  dispose  of 
refrigeration  and  air-conditioning 
equipment  that  contains  MT-31  may  be 
exposed  to  levels  of  this  chemical  that 
put  them  at  risk  of  kidney  damage, 
particularly  if  they  have  not  been 
specifically  trained  in  the  handling  of 
this  chemical  or  of  blends  containing 
this  chemical.  The  Agency,  moreover,  is 
aware  that  MT-31  is  currently 
commercially  available,  and  is  being 
used  as  a  refrigerant,  in  multiple  end- 
uses  [e.g.,  airport  air-conditioning 
systems,  ice  machines  and  bus  air- 
conditioning),  in  multiple  commercial 
locations  throughout  the  nation.  EPA 
believes  that  persons  servicing  or 
disposing  of  the  refrigeration  and  air- 
conditioning  units  in  these  locations  are 
subject  to  a  real  threat  of  exposure  and 
consequently,  to  an  actual  and 
immediate  health  risk.  Therefore,  the 
Agency  believes  that  good  cause  exists 
to  take  the  actions  set  forth  in  this  frnal 
rule  without  prior  notice  and  comment 

As  stated  in  section  612(c)  of  the  Act, 
one  of  the  Agency's  objectives  in 
implementing  the  SNAP  program  is  to 
promulgate  rules  making  it  unlawful  to 
replace  any  class  I  or  class  II  substance 
with  any  substitute  that  EPA  determines 
may  present  adverse  effects  to  human 
health  or  the  environment.  The  Agency 
believes  that  the  chemical  composition 
of  MT-31  presents  an  unacceptable  risk 
to  human  health,  and  that  inunediate 
action  by  EPA  is  necessary  in  order  to 
avoid  any  resulting  harm.  The  use  of 
MT-31  in  the  refrigeration  and  air- 
conditioning  sector  will  come  to  a  halt 
most  quickly  through  the  publication  of 
this  interim  final  rule.  In  addition,  this 
action,  combined  urith  Agency  outreach 
and  commimication  efforts,  should 
provide  any  current  or  potential  users  of 
MT-31  v\rith  immediate  notice  that  EPA 
does  not  consider  MT-31  to  be  an 
appropriate  compound  to  use  in  the 
refrigeration  and  air-conditioning  sector. 


and  that  potential  health  risks  are 
associated  with  exposure  to  MT-31 
during  the  manufacture  and  servicing  of 
any  refrigeration  and  air-conditioning 
equipment  that  contains  MT-31.  A  full 
notice-and-conunent  rulemaking  would 
defeat  the  regulatory  objective  of  the 
SNAP  program  to  fully  ensure 
protection  of  human  health. 

Nonetheless,  EPA  is  providing  30 
days  for  submission  of  pubUc  comments 
following  today's  action.  EPA  will 
consider  all  written  comments 
submitted  in  the  allotted  time  period  to 
determine  if  any  change  to  this  action  is 
necessary. 

Section  553(d)  of  the  APA  generally 
provides  that  rules  may  not  take  effect 
earlier  than  30  days  after  they  are 
published  in  the  Federal  Register. 
However,  if  an  Agency  identifies  a  good 
cause,  APA  section  553(d)(3)  allows  a 
rule  to  take  effect  earlier,  provided  that 
the  Agency  publishes  its  reasoning  in 
the  final  rule.  Since  EPA  has 
determined  that  good  cause  exists  to 
remove  MT-31  from  the  lists  of 
replacement  refrigerants  acceptable 
under  the  SNAP  program,  and  list  it 
instead  as  unacceptable  as  a 
replacement  refrigerant,  EPA  is  making 
this  action  inunediately  effective  in 
order  to  ensure  the  fullest  protection  of 
human  health. 

n.  Listing  of  MT-31  as  Unacceptable 

EPA  originally  listed  MT-31  as  an 
acceptable  replacement  refrigerant  in  a 
Notice  of  Acceptability  published  at  62 
FR  30275  on  June  3, 1997.  In  that 
Notice,  EPA  specifically  Usted  MT-31 
as  acceptable  as  a  substitute  for  CFC-12 
in  the  following  retrofitted  and  new 
systems: 

•  Centrifugal  and  Reciprocating 
Chillers 

•  Industrial  Process  Refrigeration 

•  Cold  Storage  Warehouses 

•  Refrigerated  Transport 

•  Retail  Food  Refrigeration 

•  Vending  Machines 

•  Water  Coolers 

•  Commercial  Ice  Machines 

•  Household  Refrigerators 

•  Household  Freezers 

and  as  a  substitute  for  HCFC-22  in  all 
retrofitted  end-uses.  EPA  stated  in  the 
Notice  that  "(tjhis  blend  does  not 
contain  any  flammable  components,  and 
all  components  are  low  in  toxicity." 

As  noted  above,  however,  in  light  of 
information  recently  reviewed  by  EPA 
concerning  the  toxicity  of  one  of  the 
chemicals  contained  in  MT-31,  EPA 
now  is  greatly  concerned  about  this 
chemical  in  replacement  refrigerant 
formulations.  Due  to  the  fact  that  the 
manufacturer  of  MT-31  has  claimed 
confidentiality  with  respect  to  the 


chemical  composition  of  MT-31,  EPA  is 
unable  to  identify  in  this  interim  final 
rule  which  chemical  is  the  subject  of  the 
Agency's  concerns. 

EPA  has  completed  a  risk  screen  for 
this  chemical  which  indicates  that  the 
use  of  MT-31  in  the  refrigeration  and 
air-conditioning  end-uses  listed  above  is 
unacceptable  because  of  the  significant 
health  concerns  associated  with  these 
uses  of  the  chemical  contained  in  MT- 
31.  (Note  that  a  risk  screen  for  the 
components  of  MT-31  is  not  located  in 
the  docket  because  the  manufacturer  of 
MT-31  has  claimed  confidentiality  with 
respect  to  the  chemical  composition  of 
MT-31.)  In  particular,  EPA's  risk  screen 
indicates  that  MT-31  will  pose  a  risk  to 
anyone  exposed  to  the  chemical  during 
the  manufacture  or  servicing  of 
refrigeration  or  air-conditioning 
equipment  that  uses  refrigerant  that 
contains  this  chemical.  Because  of  the 
extremely  low  occupational  exposure 
limit  for  the  chemical,  and  the  fact  that 
worker  exposure  levels  for  the  chemical 
were  predicted  to  be  above  levels  of 
concern  for  noncancer  risks,  this 
chemical,  and  therefore  MT-31,  should 
not  be  used  in  the  refrigeration  and  air 
conditioning  sector.  It  should  be  noted 
that  today's  determination  has  no 
bearing  on  the  use  of  MT-31  other  than 
as  a  replacement  for  a  class  I  or  class  II 
substance  in  the  refrigeration  and  air- 
conditioning  sector.  Other  industrial 
sectors  may  have  safeguards  in  place  to 
protect  against  worker  exposure  to  MT- 
31.  Based  on  the  review  of  the  available 
toxicity  information  related  to  this 
chemical,  and  the  results  of  the  EPA  risk 
screen,  EPA  is  today  listing  MT-31  as 
unacceptable  for  all  refrigeration  and 
air-conditioning  end-uses,  whether  as  a 
substitute  for  a  class  I  substance  such  as 
CFC-12,  or  as  a  substitute  for  a  class  II 
substance  such  as  HCFC-22. 

in.  Summary  of  Supporting  Analyses 

A.  Unfunded  Mandates  Reform  Act  and 
Regulatory  Flexibility  Act 

Since  this  action  is  not  subject  to 
notice-and-comment  rulemaking 
requirements  under  the  APA  or  any 
other  law,  it  is  also  not  subject  to 
sections  202,  204  or  205  of  the 
Unfunded  Mandates  Reform  Act 
(UMRA).  In  addition,  since  this  action 
does  not  impose  annual  costs  of  $100 
million  or  more  on  small  governments 
or  uniquely  affect  small  governments, 
the  Agency  has  no  obligations  under 
section  203  of  UMRA.  Moreover,  since 
this  action  is  not  subject  to  notice-and- 
comment  requirements  under  the  APA 
or  any  other  statute  as  stated  above,  it 
is  not  subject  to  section  603  or  604  of 
the  Regulatory  Flexibility  Act. 
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B.  Executive  Ordt  r  12866:  Review  of 
Significant  Reguh  itory  Actions  by  0MB 

Under  Executiv  b  Order  12866  (58  FR 
51735.  October  4, 1993),  the  Agency 
must  determine  v  hether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  c  f  Management  and 
Budget  (OMB)  re>  iew  and  the 
requirements  of  t]  le  Executive  Order. 
The  Order  define  i  "significant" 
regulatory  action  js  one  that  is  likely  to 
result  in  a  rule  th  »t  may. 

(1)  Have  an  am  ual  effect  on  the 
economy  of  $100  miUion  or  more,  or 
adversely  affect  ii  i  a  material  way  the 
economy,  a  sectoi  of  the  economy, 
productivity,  con  petition,  jobs,  the 
environment,  pul  lie  health  or  safety,  or 
State,  local,  or  tri  )al  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfei  e  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  a  Iter  the  budgetary 
impact  of  entitlerients,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  leg!  1  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Ej  ecutive  Order. 

OMB  has  deter  nined  that  this  rule  is 


not  a  "significant 


regulatory  action" 


wdthin  the  meani  ng  of  the  Executive 
Order. 

C.  Paperwork  Ret  luction  Act 

EPA  has  deterr  lined  that  this  final 
rule  contains  no  :  nformation 
requirements  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq.. 
that  are  not  already  approved  by  the 
Office  of  Management  and  Budget 
(OMB).  OMB  had  reviewed  and 
approved  two  Information  Collection 
Requests  by  EPA  which  are  described  in 
the  March  18,  19)4  rulemaking  (59  FR 
13044, at  13121,  13146-13147) and  in 
the  October  16,  1996  rulemaking  (61  FR 
54030,  at  54038-J54039).  The  OMB 
Control  Number^  are  2060-0226  and 
2060-0350. 


D.  Executive  Order 
In  tergovemmen  tgl 


12875:  Enhancing 
Partnerships 


Under  Executive  Order  12875,  EPA 
may  not  issue  a  i  egulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compUance 
costs  incurred  by  those  governments,  or 
EPA  consults  wi^  those  govenunents.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 


consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a 
mandate  upon  cmy  State,  local,  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

E.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

F.  Executive  Order  13045:  Children's 
Health  Protection 

This  final  rule  is  not  subject  to  E.O. 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997),  because  it  does  not  involve 
decisions  on  environmental  health  risks 
or  safety  risks  that  may 
disproportionately  affect  children. 

G.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  commimities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
Federal  govenunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 


prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

H.  National  Technology  Transfer  and 
Advancement  Act 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995 
(NTTAA),  §  12(d).  Pub.  L.  104-113. 
requires  federal  agencies  and 
departments  to  use  the  technical 
standards  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies,  using  such  technical  standards 
as  a  means  to  carry  out  policy  objectives 
or  activities  determined  by  the  agencies 
and  departments.  If  use  of  such 
technical  standards  is  inconsistent  with 
applicable  law  or  otherwise  impractical, 
a  federal  agency  or  department  may 
elect  to  use  technical  standards  that  are 
not  developed  or  adopted  by  voluntary 
consensus  standards  bodies  if  the  head 
of  the  agency  or  department  transmits  to 
the  Office  of  Management  and  Budget 
an  explanation  of  the  reasons  for  using 
such  standards. 

This  proposed  rule  does  not  mandate 
the  use  of  any  technical  standards; 
accordingly,  the  NTTAA  does  not  apply 
to  this  rule. 

IV.  Additional  Information 

For  copies  of  the  comprehensive 
SNAP  lists  or  additional  information  on 
SNAP,  contact  the  Stratospheric 
Protection  Hotline  at  1-800-296-1996, 
Monday-Friday,  between  the  hours  of 
10:00  a.m.  and  4:00  p.m..  Eastern  Time. 

For  more  information  on  the  Agency's 
process  for  administering  the  SNAP 
program  or  criteria  for  evaluation  of 
substitutes,  refer  to  the  SNAP  final  rule 
published  in  the  Federal  Register  on 
March  18, 1994  (59  FR  13044).  Notices 
and  rules  published  under  the  SNAP 
program,  as  well  as  EPA  publications  on 
protection  of  atmospheric  ozone,  are 
available  from  EPA's  Ozone  World  Wide 
Web  site  at  http://www.epa.gov/ozone/ 
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title6/snap,  and  from  the  Stratospheric 
Protection  Hotline  number  listed  above. 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control,  Reporting  and 
recordkeeping  requirements. 


Dated:  January  19, 1999. 
Carol  M .  Browner, 

Administrator. 
40  CFR  Part  82  is  amended  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  Sec.  7414.  7601, 
7671-7671q. 


2.  Subpart  G  is  amended  by  adding 
Appendix  E  to  read  as  follows: 

Subpart  G — Significant  New 
Alternatives  Policy  Program 


Appendix  E  to  Subpart  G — 
Unacceptable  Substitutes  Listed  in  the 
Janaury  26, 1999  Final  Rule,  Effective 
Janaury  26, 1999 


Refrigeration  and  Air-conditioning  Sector  Unacceptable  Substitutes 

End-use 

Substitute 

Decision 

Comments 

All  refrigeration  and  air-conditioning  end  uses 

MT-31 

Unacceptable 

Chemical  contained  in 
this  biend  presents 
unacceptable  toxicity 
risi(. 

[PR  Doc.  99-1764  Filed  1-25-99;  8:45  am| 
BILUNG  CODE  6560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

[FRL-6224-7] 

RIN  2060-AG12 

Protection  of  Stratospheric  Ozone: 
Listing  Hexafiuoropropylene  (HFP)  and 
HFP-Containing  Blends  as 
Unacceptable  Refrigerants  Under 
EPA's  Significant  New  Alternatives 
Policy  (SNAP)  Program 

AGENCY:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  hiterim  final  rule. 

SUMMARY:  With  this  action,  EPA's 
Significant  New  Alternatives  Policy 
(SNAP)  program  lists  as  unacceptable 
for  all  refrigeration  and  air-conditioning 
end-uses  hexafiuoropropylene  (HFP) 
and  any  blend  containing  HFP.  Today's 
action  responds  to  EPA's  recent 
discoveg'  of  toxicity  data  concerning 
HFP,  which  present  significant  concerns 
about  risks  to  human  health  that  may 
arise  as  a  result  of  exposure  to  HFP, 
either  as  a  single  chemical  or  in  a  blend, 
in  the  refrigeration  and  air-conditioning 
sector.  Therefore,  EPA  is  listing  HFP 
and  all  HFP-containing  blends  as 
unacceptable  substitutes  for  CFC-12 
and  HCFC-22  in  this  sector. 

DATES:  Effective  Date:  This  action  is 
effective  January  26,  1999.  Comments: 
EPA  will  consider  all  written  comments 
received  by  February  25, 1999  to 
determine  if  any  change  to  this  action  is 
necessary. 


ADDRESSES:  Information  relevant  to  this 
notice  is  contained  in  Air  Docket  A-91- 
42,  Central  Docket  Section,  South 
Conference  Room  4,  U.S.  Environmental 
Protection  Agency.  401  M  Street,  S.W., 
Washington,  D.C.  20460,  telephone: 
(202)  260-7548.  The  docket  may  be 
inspected  between  8:00  a.m.  and  5:30 
p.m.  weekdays.  As  provided  in  40  CFR 
Part  2,  a  reasonable  fee  may  be  charged 
for  photocopying.  Those  washing  to 
notify  EPA  of  their  intent  to  submit 
adverse  comments  on  this  action  should 
contact  Kelly  Davis,  U.S.  EPA, 
Stratospheric  Protection  Division,  Office 
of  Atmospheric  Programs,  Office  of  Air 
and  Radiation  (6205-J),  401  M  Street, 
S.W.,  Washington,  DC  20460,  (Docket  # 
A-91-42),  (202)-564-2303. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Davis,  U.S.  EPA,  Stratospheric 
Protection  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air 
and  Radiation  (6205-J),  401  M  Street. 
S.W.,  Washington,  DC,  20460,  (202)- 
564-2303  or  electronically  at 
davis.kelly@epa.gov.  General 
information  about  EPA's  SNAP  program 
can  be  found  by  calling  EPA's 
Stratospheric  Ozone  Protection  Hotline 
at  (800)  296-1996  or  by  vievdng  EPA's 
SNAP  Program  world  wide  web  site  at 
www.epa.gov/ozone/title6/snap/ 
snap.html. 
SUPPLEMENTARY  INFORMATION: 
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B.  Executive  Order  12866:  Review  of 
SigniRcant  Regulatory  Actions  by  OMB 

C.  Paperwork  Reduction  Act 

D.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

E.  Submission  to  Congress  and  the  General 
Accounting  Office 

F.  Executive  Order  13045:  Children's 
Health  Protection 

C.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 
IV.  Additional  Information 

I.  Section  612  Program 

A.  Statutory  Requirements 

Section  612  of  the  Clean  Air  Act 
authorizes  EPA  to  develop  a  program  for 
evaluating  alternatives  to  ozone- 
depleting  substances.  EPA  refers  to  this 
program  as  the  Significant  New 
Alternatives  Policy  (SNAP)  program. 
The  major  provisions  of  section  612  are: 

•  Rulemaking — Section  612(c) 
requires  EPA  to  promulgate  rules 
making  it  unlawful  to  replace  any  class 
I  (chlorofluorocarbon,  halon,  carbon 
tetrachloride,  methyl  chloroform, 
methyl  bromide,  and 
hydrobromofluorocarbon)  or  class  11 
(hydrochlorofluorocarbon)  substance 
with  any  substitute  that  the 
Administrator  determines  may  present 
adverse  effects  to  human  health  or  the 
environment  where  the  Administrator 
has  identified  an  alternative  that  (1) 
reduces  the  overall  risk  to  human  health 
and  the  environment,  and  (2)  is 
currently  or  potentially  available. 

•  Listing  of  Unacceptable/Acceptable 
Substitutes — Section  612(c)  also 
requires  EPA  to  publish  a  list  of  the 
substitutes  unacceptable  for  specific 
uses.  EPA  must  publish  a  corresponding 
list  of  acceptable  alternatives  for 
specific  uses. 
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grants  the  right  tc 


Petition  Proc  ?ss— Section  612(d) 


any  person  to  petition 


EPA  to  add  a  sub  itance  to  or  delete  a 
substance  from  th  e  Usts  published  in 
accordance  with  fection  612(c).  The 
Agency  has  90  da  ys  to  grant  or  deny  a 
petition.  Where  t  le  Agency  grants  the 
petition.  EPA  must  publish  the  revised 
lists  within  an  additional  six  months. 

•  90-day  Notiflcation — Section  612(e) 
requires  EPA  to  require  any  person  who 
produces  a  chemical  substitute  for  a 
class  I  substance  |o  notify  the  Agency 
not  less  than  90  qays  before  new  or 
existing  chemicals  are  introduced  into 
interstate  commerce  for  significant  new 
uses  as  substitutas  for  a  class  I 
substance.  The  producer  must  also 
provide  the  Agency  with  the  producer's 
unpublished  health  and  safety  studies 
on  such  substitutes. 

•  Outreach — Section  612(b)(1)  states 
that  the  Adminisjrator  shall  seek  to 
maximize  the  usa  of  federal  research 
facilities  and  resources  to  assist  users  of 
class  I  and  II  substances  in  identifying 
and  developing  aktematives  to  the  use  of 
such  substances  in  key  commercial 
applications. 

•  C7earing/joule— Section  612(b)(4) 
requires  the  Agency  to  set  up  a  public 
clearinghouse  of  alternative  chemicals, 
product  substitutes,  and  alternative 
manufacturing  processes  that  are 
available  for  products  and 
manufacturing  plocesses  which  use 
class  I  and  II  subi  itances 

B.  Regulatory  Hii  tory  Background 

On  March  18. 
the  Final  SNAP 
which  described 
administering  th< 
issued  EPA's  firs : 
substitutes  in  th( 
sectors.  These 
refrigeration  and 
blowing;  solvent 
suppression  and 
sterilants;  aeroso^ 
and  inks;  and 


se  :tors  i 


994,  EPA  published 
Kule  (59  FR  13044) 
the  process  for 
SNAP  program  and 
acceptability  lists  for 
major  industrial  use 

include: 
air  conditioning;  foam 
cleaning;  fire 
explosion  protection; 
s;  adhesives.  coatings 
tobacco  expansion.  These 
ompose  the  principal  industrial 
consumed  the 
I  if  ozone-depleting 


sectors  o 

sectors  that  histcjrically 

largest  volumes 

compounds. 

The  Agency  defines 
any  chemical,  product 
alternative  man 
whether  existing 
replace  a  class  I 
Anyone  who  pre  duces 
provide  the  Age 
safety  studies  on 
90  days  before  i 
interstate  commerce 
use  as  an  altemat 
apphes  to  chemipal 
may  include  im 


a  "substitute"  as 
substitute,  or 
ijfacturing  process, 
or  new,  that  could 
)r  class  II  substance. 

a  substitute  must 
cy  with  health  and 
the  substitute  at  least 
Introducing  it  into 

for  significant  new 
ive.  This  requirement 
manufacturers,  but 
I  lorters,  formulators  or 


end-users  when  they  are  responsible  for 
introducing  a  substitute  into  commerce. 

C.  Listing  of  Substitutes 

To  develop  the  lists  of  unacceptable 
and  acceptable  substitutes,  EPA 
conducts  screens  of  health  and 
environmental  risks  posed  by  various 
substitutes  for  ozone-depleting 
compounds  in  each  use  sector.  The 
outcome  of  these  risk  screens  can  be 
found  in  the  public  docket. 

Under  section  612,  the  Agency  has 
considerable  discretion  in  the  risk 
management  decisions  it  can  make 
under  the  SNAP  program.  The  Agency 
has  identified  five  possible  decision 
categories:  acceptable,  acceptable 
subject  to  use  conditions;  acceptable 
subject  to  narrowed  use  limits; 
unacceptable;  and  pending.  Acceptable 
substitutes  can  be  used  for  all 
applications  within  the  relevant  sector 
end-use.  Conversely,  it  is  illegal  to 
replace  an  ozone-depleting  substitute 
with  a  substitute  listed  by  SNAP  as 
unacceptable  for  that  end-use.  A 
pending  listing  represents  substitutes 
for  which  the  Agency  has  not  received 
complete  data  or  has  not  completed  its 
review  of  the  data. 

After  reviewing  a  substitute,  the 
Agency  may  make  a  determination  that 
a  substitute  is  acceptable  only  if  certain 
conditions  of  use  are  met  to  minimize 
risks  to  human  health  and  the 
environment.  Such  substitutes  are 
described  as  "acceptable  subject  to  use 
conditions."  Use  of  such  substitutes 
without  meeting  associated  use 
conditions  renders  these  substitutes 
unacceptable  and  subjects  the  user  to 
enforcement  for  violation  of  section  612 
of  the  Clean  Air  Act. 

Even  though  the  Agency  can  restrict 
the  use  of  a  substitute  based  on  the 
potential  for  adverse  effects,  it  may  be 
necessary  to  permit  a  narrowed  range  of 
use  within  a  sector  end-use  because  of 
the  lack  of  alternatives  for  specialized 
applications.  Users  intending  to  adopt  a 
substitute  acceptable  with  narrowed  use 
limits  must  ascertain  that  other 
acceptable  alternatives  are  not 
technically  feasible.  Companies  must 
document  the  results  of  their  evaluation, 
and  retain  the  results  on  file  for  the 
purpose  of  demonstrating  compliance. 
This  documentation  shall  include 
descriptions  of  substitutes  examined 
and  rejected,  processes  or  products  in 
which  the  substitute  is  needed,  reason 
for  rejection  of  other  alternatives,  e.g., 
performance,  technical  or  safety 
standards,  and  the  anticipated  date 
other  substitutes  will  be  available  and 
projected  time  for  switching  to  other 
available  substitutes.  Use  of  such 
substitutes  in  applications  and  end-uses 


which  are  not  specified  as  acceptable  in 
the  narrowed  use  limit  renders  these 
substitutes  unacceptable. 

As  described  in  the  Final  SNAP  Rule, 
EPA  does  not  believe  that  rulemaking 
procedures  are  required  to  list 
alternatives  that  are  determined  to  be 
acceptable  with  no  limitations.  Such 
listings  do  not  impose  any  sanction,  nor 
do  they  remove  any  prior  license  to  use 
a  substitute.  Consequently,  EPA 
periodically  adds  substitutes  to  the  list 
of  acceptable  alternatives  without  first 
requesting  comment  on  new  listings. 
Updates  to  the  acceptable  and  pending 
lists  are  published  in  separate  Notices  in 
the  Federal  Register. 

Also  as  described  in  the  Final  SNAP 
Rule,  EPA  believes  that  notice-and- 
comment  rulemaking  is  required  to 
place  any  alternative  on  the  list  of 
prohibited  substitutes,  to  list  a 
substitute  as  acceptable  only  luider 
certain  use  conditions  or  narrowed  use 
limits,  or  to  remove  an  alternative  from 
either  the  list  of  prohibited  or 
acceptable  substitutes.  In  this  interim 
final  rule,  however,  EPA  is  Usting  HFP 
and  HFP-containing  blends  as 
unacceptable  in  all  refrigeration  and  air- 
conditioning  end-uses,  without  prior 
notice  and  comment.  The  reasons  for 
the  Agency's  decision  to  do  so  in  an 
interim  final  rule  rather  than  in  a  notice- 
and-comment  rulemaking  are  discussed 
in  section  D  below. 

D.  Necessity  for  Interim  Final  Rule 

Section  307(d)(3)  of  the  Clean  Air  Act 
(CAA  or  the  Act)  states  that  in  the  case 
of  any  rule  to  which  section  307(d) 
applies,  notice  of  proposed  rulemaking 
must  be  published  in  the  Federal 
Register.  The  promulgation  or  revision 
of  regulations  under  Title  VI  of  the  CAA 
(relating  to  stratospheric  ozone 
protection)  is  generally  subject  to 
section  307(d).  However,  section  307(d) 
does  not  apply  to  any  rule  referred  to  in 
subparagraph  (A)  or  (B)  of  section  553(b) 
of  the  Administrative  Procedure  Act 
(APA).  5  U.S.C.  551  et  seq. 

APA  section  553(b)  requires  that  any 
rule  to  which  it  applies  be  issuetl  only 
after  the  public  has  received  notice  of, 
and  an  opportunity  to  comment  on,  the 
rule.  However,  APA  section  553(b)(B) 
exempts  from  those  requirements  any 
rule  for  which  the  issuing  agency  for 
good  cause  finds  that  providing  prior 
notice-and-comment  would  be 
impracticable,  unnecessary  or  contrary 
to  the  public  interest.  Thus..any  rule  for 
which  EPA  makes  such  a  finding  is 
exempt  from  the  notice-and-comment 
requirements  of  both  APA  section 
553(b)  and  CAA  section  307(d). 

EPA  believes  that  the  circumstances 
presented  here  provide  good  cause  to 
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take  the  actions  set  forth  in  this  final 
rule  without  prior  notice  and  comment, 
since  providing  prior  notice  and 
comment  would  be  impracticable  and 
contrary  to  the  public  interest. 
Specifically,  EPA  is  concerned  about 
health  risks  to  workers  associated  with 
the  use  of  HFP  in  replacement 
refrigerant  formulations,  in  light  of 
recently  reviewed  toxicity  data 
concerning  HFP.  The  data  indicate  that 
typical  worker  exposure  levels  for  HFP 
are  above  minimal  levels  of  concern  for 
noncancer  risks.  Exposures  to  HFP  have 
been  shown  to  lead  to  kidney  damage. 
As  a  result,  when  HFP  is  used  as  a 
refrigerant  or  as  a  component  in  a 
refrigerant  blend,  there  is  a  significant 
chance  that  persons  who  manufacture, 
service  or  dispose  of  refrigeration  and 
air-conditioning  equipment  that 
contains  HFP  or  an  HFP  blend  may  be 
exposed  to  levels  that  put  them  at  risk 
of  kidney  damage,  particularly  if  they 
have  not  been  specifically  trained  in  the 
handling  of  HFP  or  of  blends  containing 
HFP.  Moreover,  since  HFP  has  not 
historically  been  used  in  refrigeration 
equipment,  refrigerant  technicians 
generally  are  not  trained  to  handle  HFP 
or  HFP  blends.  Thus,  any  persons 
servicing  or  disposing  of  refrigeration 
and  air-conditioning  units  that  use  an 
HFP-containing  blend  would  be  subject 
to  an  actual  and  immediate  health  risk. 
The  Agency  believes  that  there  is  a  real 
threat  of  exposure. 

Several  parties  have  made 
submissions  of  HFP-containing 
refiigerants  under  the  SNAP  program 
and  the  90-day  prohibition  on  marketing 
has  expired.  Thus,  EPA  is  concerned 
that  refrigerant  blends  that  contain  HFP 
may  currently  be  commercially 
available  and  in  actual  use  around  the 
nation.  As  a  consequence,  the  Agency 
believes  that  good  cause  exists  to  take 
the  actions  set  forth  in  this  final  rule 
without  prior  notice  and  comment  in 
order  to  mitigate  the  risk  of  exposure  to 
this  toxic  substance. 

As  stated  in  section  612  of  the  Act, 
one  of  the  Agency's  objectives  in 
implementing  the  SNAP  program  is  to 
promulgate  rules  making  it  unlawful  to 
replace  any  class  I  or  class  II  substance 
with  any  substitute  that  EPA  determines 
may  present  adverse  effects  to  human 
health  or  the  environment.  The  Agency 
believes  that  HFP  and  HFP-containing 
blends  present  an  unacceptable  risk  to 
himian  health,  cmd  that  immediate 
action  by  EPA  is  necessary  in  order  to 
mitigate  any  resulting  harm.  The  use  of 
HFP  in  the  refrigeration  and  air- 
condiUoning  sector  will  come  to  a  halt 
most  quickly  through  the  publication  of 
this  interim  final  rule.  In  addition,  this 
action,  combined  with  Agency  outreach 


and  communication  efforts,  should 
provide  any  current  or  potential  users  of 
HFP  or  HFP-containing  blends  with 
immediate  notice  that  EPA  does  not 
consider  HFP  to  be  an  appropriate 
compound  to  use  in  the  refrigeration 
and  air-conditioning  sector  and  that 
potential  health  risks  are  associated 
with  exposure  to  HFP  during  the 
manufacture  and  servicing  of  any 
refrigeration  and  air-conditioning 
equipment  that  contains  HFP.  A  full 
notice-and-comment  rulemaking  would 
defeat  the  regulatory  objective  of  the 
SNAP  program  to  fully  ensure 
protection  of  human  health. 

Nonetheless,  EPA  is  providing  30 
days  for  submission  of  public  comments 
following  today's  action.  EPA  will 
consider  all  written  comments 
submitted  in  the  allotted  time  period  to 
determine  if  any  change  to  this  action  is 
necessary. 

Section  553(d)  of  the  APA  generally 
provides  that  rules  may  not  take  effect 
earlier  than  30  days  after  they  are 
published  in  the  Federal  Register. 
However,  if  an  Agency  identifies  a  good 
cause,  APA  section  553(d)(3)  allows  a 
rule  to  take  effect  earlier,  provided  that 
the  Agency  publishes  its  reasoning  in 
the  final  rule.  Since  EPA  has 
determined  that  good  cause  exists  to  list 
HFP  and  HFP-containing  blends  as 
unacceptable  as  a  replacement 
refrigerant,  EPA  is  making  this  action 
immediately  effective  in  order  to  ensure 
the  fullest  protection  of  hiunan  health. 

n.  Listing  of  HFP  and  HFP-Containing 
Blends  as  Unacceptable 

As  noted  above,  in  light  of 
information  recently  reviewed  by  EPA 
concerning  the  toxicity  of  HFP,  EPA  is 
greatly  concerned  about  the  use  of  HFP 
in  replacement  refrigerant  formulations. 
EPA  has  completed  an  HFP  risk  screen, 
a  copy  of  which  is  available  in  the 
docket,  which  indicates  that  its  use  as 
a  refrigerant  or  in  refrigerant  blends  will 
pose  an  unacceptable  risk  to  anyone 
exposed  to  HFP  during  the  manufacture 
or  servicing  of  refrigeration  or  air- 
conditioning  equipment  that  contains 
HFP  or  an  HFP-containing  blend. 
Because  of  the  extremely  low 
occupational  exposure  limit  for  HFP, 
and  the  fact  that  worker  exposure  levels 
for  HFP  were  predicted  to  be  above 
levels  of  concern  for  noncancer  risks, 
HFP  should  not  be  used  in  the 
refrigeration  and  air  conditioning  sector. 
It  should  be  noted  that  today's 
determination  has  no  bearing  on  the  use 
of  HFP  or  any  blend  that  contains  HFP, 
other  than  as  a  replacement  for  a  class 
I  or  class  II  substance  in  the  refrigeration 
and  air-conditioning  sector.  Other 
industrial  sectors  may  have  safeguards 


in  place  to  protect  against  worker 
exposure  to  HFP.  Based  on  the  review 
of  the  available  toxicity  information 
related  to  HFP,  and  the  results  of  the 
EPA  risk  screen.  EPA  is  today  listing 
HFP  and  all  HFP-containing  blends  as 
unacceptable  for  all  refrigeration  and 
air-conditioning  end-uses,  whether  as 
substitutes  for  a  class  I  substance  such 
as  CFC-12,  or  as  substitutes  for  a  class 
II  substance  such  as  HCFC-22. 

III.  Summary  of  Supporting  Analyses 

A.  Unfunded  Mandates  Reform  Act  and 
Regulatory  Flexibility  Act 

Since  this  action  is  not  subject  to 
notice-and-comment  rulemaking 
requirements  under  the  APA  or  any 
other  law,  it  is  also  not  subject  to 
sections  202,  204  or  205  of  the 
Unfunded  Mandates  Reform  Act 
(UMRA).  In  addition,  since  this  action 
does  not  impose  annual  costs  of  SlOO 
million  or  more  on  small  governments 
or  uniquely  affect  small  governments, 
the  Agency  has  no  obligations  under 
section  203  of  UMRA.  Moreover,  since 
this  action  is  not  subject  to  notice-and- 
comment  requirements  under  the  APA 
or  any  other  statute  as  stated  above,  it 
is  not  subject  to  section  603  or  604  of 
the  Regulatory  Flexibility  Act. 

B.  Executive  Order  12866:  Review  of 
Significant  Regulatory  Actions  by  OMB 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993).  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

OMB  has  determined  that  this  rule  is 
not  a  "significant  regulatory  action" 
within  the  meaning  of  the  Executive 
Order. 


3868 


Federal  Register /Vol.  64,  No.  16 /Tuesday,  January  26,  1999 /Rules  and  Regulations 
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U.S.C.  3501  et  seq., 
alrealdy  approved  by  the 
Management  and  Budget 
reviewed  and 
ormation  Collection 
which  are  described  in 

rulemaking  (59  FR 
13146-13147)  and  in 
1  996  rulemaking  (61  FR 
54038454039).  The  0MB 
are  2060-0226  and 
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D.  Executive 
Intergovemmen 


Ore  er  12875:  Enhancing 
t  il  Partnerships 

Under  Executii^e  Order  12875,  EPA 
may  not  issue  a  i  egulation  that  is  not 
required  by  stati  te  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unljss  the  Federal 
government  pro>  ides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  bj'  those  governments,  or 
EPA  consults  wi  ii  those  governments.  If 
EPA  complies  bV  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  thje  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  thf  nature  of  their 
concerns,  copiesj  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  O^der  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  knd  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  dpes  not  create  a 
mandate  upon  any  State,  local,  or  tribal 
goveniments.  Tne  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  thg  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
rule. 


Congress  and  the 
Office 


not  apply  to  this 

E.  Submission  tc 
General  Accoun  ing 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Buf  iness  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  repcjrt  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  [U.S.  House  of 
Representatives^  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 


not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

F.  Executive  Order  13045:  Children's 
Health  Protection 

This  final  rule  is  not  subject  to  E.O. 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23. 
1997),  because  it  does  not  involve 
decisions  on  environmental  health  risks 
or  safety  risks  that  may 
disproportionately  affect  children. 

G.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
siunmary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

H.  National  Technology  Transfer  and 
Advancement  Act 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995 
(NTTAA),  §  12(d),  Pub.  L.  104-113. 
requires  federal  agencies  and 
departments  to  use  the  technical 
standards  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies,  using  such  technical  standards 
as  a  means  to  carry  out  policy  objectives 


or  activities  determined  by  the  agencies 
and  departments.  If  use  of  such 
technical  standards  is  inconsistent  with 
applicable  law  or  otherwise  impractical, 
a  federal  agency  or  department  may 
elect  to  use  technical  standards  that  are 
not  developed  or  adopted  by  voluntary 
consensus  standards  bodies  if  the  head 
of  the  agency  or  department  transmits  to 
the  Office  of  Management  and  Budget 
an  explanation  of  the  reasons  for  using 
such  standards. 

This  proposed  rule  does  not  mandate 
the  use  of  any  technical  standards; 
accordingly,  the  NTTAA  does  not  apply 
to  this  rule. 

rv.  Additional  Information 

For  copies  of  the  comprehensive 
SNAP  lists  or  additional  information  on 
SNAP,  contact  the  Stratospheric 
Protection  Hotline  at  1-800-296-1996, 
Monday-Friday,  between  the  hours  of 
10:00  a.m.  and  4:00  p.m..  Eastern  Time. 

For  more  information  on  the  Agency's 
process  for  administering  the  SNAP 
program  or  criteria  for  evaluation  of 
substitutes,  refer  to  the  SNAP  final  rule 
pubhshed  in  the  Federal  Register  on 
March  18, 1994  (59  FR  13044).  Notices 
and  rules  published  under  the  SNAP 
program,  as  well  as  EPA  publications  on 
protection  of  atmospheric  ozone,  are 
available  from  EPA's  Ozone  World  Wide 
Web  site  at  http://www.epa.gov/ozone/ 
title6/snap,  and  from  the  Stratospheric 
Protection  Hotline  number  listed  above. 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Reporting  and 
recordkeeping  requirements. 

Dated:  January  19, 1999. 
Carol  M.  Browner, 

Administrator. 

40  CFR  Part  82  is  to  be  amended  as 
follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  Sec.  7414,  7601, 
7671-7671q. 

2.  Subpart  G  is  amended  by  adding 
Appendix  F  to  read  as  follows: 

Subf>art  G — Significant  New 
Alternatives  Policy  Program 


Appendix  F  to  Subpart  G — 
Unacceptable  Substitutes  Listed  in  the 
Janaury  26, 1999  Final  Rule,  Effective 
Janaury  26, 1999 
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Refrigeration  and  Air-Conditioning  Sector  Unacceptable  Substitutes 


End-use 

Sut>stitute 

Decision 

Comments 

All  refrigeration  and  air-conditioning  end  uses 

Hexafluoropropylene  (HFP)  and  all  HFP-con- 
taining  blends. 

Unacceptable 

Presents  unacceptable 
toxicity  risk. 

[FR  Doc.  99-1765  Filed  1-25-99;  8:45  am) 

BILUNO  CODE  6$60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[SW-^RL-6223-6] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Final  Exciusion 

agency:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  today  is  granting  a 
petition  submitted  by  American  Steel 
Cord,  formerly  Kokoku  Steel  Cord 
Corporation,  to  exclude  (or  "delist") 
certain  solid  wastes  from  the  lists  of 
hazardous  wastes  contained  in  Title  40 
of  the  Code  of  Federal  Regulations, 
Subpart  D  of  Part  261.  EPA  has 
concluded  that  the  petitioned  waste  is 
not  a  hazardous  waste  when  disposed  of 
in  a  Subtitle  D  landfill.  This  exclusion 
applies  only  to  the  wastewater  treatment 
plant  (WWTP)  sludge  generated  by 
American  Steel  Cord  in  Scottsburg, 
Indiana.  Today's  action  conditionally 
excludes  the  petitioned  waste  from  the 
requirements  of  the  hazardous  waste 
regulations  imder  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
when  disposed  of  in  a  Subtitle  D 
landfill. 

EFFECTIVE  DATE:  January  26,  1999. 
ADDRESSES:  The  regulatory  docket  for 
this  final  rule  which  contains  the 
complete  petition  and  supporting 
documents  is  located  at  U.S.  EPA 
Region  5,77  W.  Jackson  Blvd.,  Chicago, 
IL  60604-3590,  and  is  available  for 
viewing  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays.  Call  Judy  Kleiman  at 
(312)  886-1482  for  appointments.  The 
public  may  copy  material  from  the 
regulatory  docket  at  cost  of  $0.15  per 
page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information  concerning  this 
notice,  contact  Judy  Kleiman  at  the 
address  above  or  at  (312)  886-1842. 

SUPPLEMENTARY  INFORMATION: 


L  Background 

A.  Authority 

Under  §§  260.20  and  260.22,  facilities 
may  petition  EPA  to  remove  their 
wastes  from  hazardous  waste  control  by 
excluding  them  from  the  lists  of 
hazardous  wastes  contained  in  Subpart 
D  of  Part  261.  Specifically,  §  260.20 
allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  266,  268 
and  273;  and  §  260.22  provides 
generators  the  opportunity  to  petition 
the  Administrator  to  exclude  a  waste  on 
a  "facility-specific"  basis  from  the 
hazardous  waste  lists.  Petitioners  must 
provide  sufficient  information  to  allow 
EPA  to  determine  that  the  waste  to  be 
excluded  does  not  meet  any  of  the 
criteria  under  which  the  waste  was 
listed  as  a  hazardous  waste.  In  addition, 
where  there  is  reasonable  basis  to 
believe  that  factors  (including 
additional  constituents)  other  than  those 
for  which  the  waste  was  listed  could 
cause  the  waste  to  be  a  hazardous  waste, 
the  Administrator  must  determine  that 
such  factors  do  not  warrant  retaining  the 
waste  as  a  hazardous  waste. 

B.  History  of  this  Rulemaking 

American  Steel  Cord  petitioned  EPA 
to  exclude  its  WWTP  sludge  from 
hazardous  waste  control.  After 
evaluating  the  petition,  on  April  15, 
1998,  EPA  proposed  to  exclude 
American  Steel  Cord's  waste  from  the 
lists  of  hazardous  wastes  in  subpart  D  of 
part  261  (see  63  FR  18354).  This 
rulemaking  addresses  the  public 
comments  received  on  the  proposal  and 
finalizes  the  proposed  decision  to  grant 
American  Steel  Cord's  petition. 

n.  Disposition  of  Delisting  Petition 

American  Steel  Cord,  Route  1  Box  357K, 
Scottsburg,  Indiana  47170 

A.  Proposed  Exclusion 

American  Steel  Cord  petitioned  EPA 
to  exclude  an  annual  volume  of  3,000 
cubic  yards  of  WWTP  filtercake  sludge 
from  the  list  of  hazardous  wastes 
contained  in  §  261.31,  and  subsequently 
provided  additional  information  to 
complete  its  petition.  The  WWTP  sludge 
is  listed  as  EPA  Hazardous  Waste  No. 
F006.  The  listed  constituents  of  concern 
for  EPA  Hazardous  Waste  No.  F006  are 
cadmium,  hexavalent  chromium,  nickel 


and  cyanide  (complexed)  (see  Apf>endix 
Vn  of  part  261). 

In  support  of  its  petition,  American 
Steel  Cord  submitted  detailed 
descriptions  and  schematic  diagrams  of 
its  manufacturing  and  wastewater 
treatment  processes,  and  analytical 
testing  results  for  representative 
samples  of  the  petitioned  waste, 
including  (1)  the  hazardous 
characteristics  of  corrosivity,  reactivity, 
and  toxicity;  (2)  total  constituent 
analysis  and  Toxicity  Characteristic 
Leaching  Procedure  (SW-846  Method 
1311)  analyses  for  the  eight  toxicity 
chau'acteristic  metals  listed  in  §261.24, 
plus  copper,  nickel,  thallium, 
vanadium,  and  zinc;  (3)  total  constituent 
and  Toxicity  Characteristic  Leaching 
Procedure  (TCLP.  SW-846  Method 
1311)  analyses  for  121  volatile  and 
semi-volatile  organic  compounds;  (4) 
analyses  for  total  sulfide,  total  cyanide, 
and  TCLP  analysis  for  cyanide;  and  (5) 
analysis  for  oil  and  grease. 

EPA  evaluated  the  information  and 
analytical  data  provided  by  American 
Steel  Cord  and  tentatively  determined 
that  American  Steel  Cord  had 
successfully  demonstrated  that  the 
petitioned  waste  is  not  hazardous.  See 
the  proposed  exclusion  (63  FR  18354; 
April  15,  1998)  for  a  detailed 
explanation  of  EPA's  evaluation. 

B.  Response  to  Comments 

EPA  received  public  comment  on  the 
April  15,  1998  proposal  from  American 
Steel  Cord  and  from  the  Environmental 
Defense  Fund. 

Comment:  American  Steel  Cord 
commented  that  its  waste  is  measured 
by  weight,  not  by  volume,  and  that  the 
Agency  was  incorrect  in  assuming  a 
density  of  one  when  converting  from 
tons  to  cubic  yards.  The  density  of  the 
waste  is  considerably  less  than  one,  so 
that  the  petitioned  waste  was  more  than 
950  yd^.  Furthermore,  American  Steel 
Cord  anticipates  that  the  total  annual 
volume  of  waste  generated  could 
increase  to  3,000  cubic  yards  and 
requested  that  the  exclusion  be  applied 
to  this  larger  volume. 

Response:  The  volume  specified  in 
today's  final  rule  has  been  increased  to 
3,000  cubic  yards  from  the  950  cubic 
yards  proposed  on  April  15, 1998.  In  so 
doing,  the  final  allov/able  levels  for  each 
constituent  have  been  decreased  from 
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the  proposed  leve  Is  in  accordance  with 
the  CML  model. 

Comment:  Com  menter  stated  that  the 
waste  was  only  e\  aluated  for  risk  under 
the  scenario  of  mismanagement  in  a 
landfill,  but  the  pi^oposed  delisting  does 
not  contain  language  limiting 
management  of  th|e  delisted  waste  to 
disposal  in  a  Subltitle  D  landfill. 

Response:  The  -.  Agency  has  recently 
adopted  the  polic  /  that  new  delistings 
apply  only  to  was  tes  managed  in  the 
type  of  unit  modeled  in  the  delisting 
risk  assessment.  I:i  accordance  with  this 
policy,  enforceabl  e  language  has  been 
incorporated  into  the  final  rule  stating 
that  this  exclusion  applies  only  if  the 
waste  is  disposed  in  a  Subtitle  D  landfill 
permitted  by  the  State. 

Comment:  Commenter  stated  that 
there  is  no  discussion  of  the  possibility 
that  the  leachabili  ty  might  be 
underestimated  b  i  the  TCLP  or  that  this 
procedure  may  b€  affected  by  the  iron 
content  or  other  attributes  of  the  waste 
such  as  pH. 

Response:  Although  no  laboratory  test 
can  exactly  replic  ite  environmental 
conditions  for  all  landfills,  the  Agency 
has  developed  thd  TCLP  to  be  used  as 
a  reasonable  meai  is  of  predicting 
leachability  in  a  solid  waste  landfill.  For 
wastes  with  close  to  neutral  pH,  such  as 
the  filtercake  from  American  Steel  Cord 
which  has  a  pH  between  8.5  and  8.9,  the 
Agency  believes  t  lat  the  TCLP  is  a 
reliable  test  in  th«  absence  of  extreme 
environmental  conditions.  While  some 
forms  of  iron  may  affect  the  leachability 
of  lead  bearing  wi  istes,  lead  is  not  used 
in  American  Stee  Cord's  process  and 
there  is  no  signifi:ant  amount  of  lead  in 
the  waste.  Furthennore,  there  is  no 
reason  to  believe  hat  excess  iron  was 
introduced  at  any  time  into  the  process 
or  the  wastestreai  n  for  the  purpose  of 
reducing  the  leachability  of  lead. 

Comment:  Conrnenter  stated  that  the 
Agency  should  consider  sampling  and 
other  requirements  that  will  ensure  that 
these  factors  will  not  change  in  the 
future. 

Response:  The  jxclusion  requires 
periodic  testing  to  verify  that  the  waste 
will  remain  in  co  npliance  with  the 
conditions  of  the  exclusion.  The  final 
rule  also  include:  language  requiring 
American  Steel  Cord  to  notify  the 
Agency  of  any  chinge  in  process. 

Comment:  Coni  menter  stated  that  the 
Agency  should  cc  nsider  risks  posed  by 
total  concentrations  via  the  air  pathway. 
No  support  has  hfen  offered  for  the 
conclusion  that  a  )preciable  air  releases 
are  unlikely. 

Response:  Air  j  lodeling  was  done  for 
the  pathways  of  i  ihalation,  ingestion  of 
air  borne  particul  ates  and  air  deposition 
on  soil  followed  1  ly  ingestion  by  a  child. 


The  concentrations  of  all  constituents  in 
American  Steel  Cord's  waste  were 
orders  of  magnitude  below  the  health 
based  levels  of  concern  for  each  of  these 
pathways.  A  full  discussion  of  the  air 
modeling  is  contained  in  the  docket. 

Comment:  Commenter  stated  that 
since  total  concentration  is  used  in 
evaluating  risk  by  the  air  pathway,  EPA 
should  promulgate  limits  on  total 
concentrations,  as  well  as  limits  on  the 
TCLP  concentrations. 

Response:  Screening  levels  for  this 
waste  were  back  calculated  and  were 
determined  to  be  a  thousand  to  a 
million  times  the  levels  detected  in 
American  Steel  Cord's  waste.  Thus  the 
waste  is  not  expected  to  pose  a  threat  by 
the  air  pathway  and  the  Agency  believes 
that  it  is  not  meaningful  to  set  limits  on 
totals  which  would  be  three  to  six 
orders  of  magnitude  above  the 
concentrations  detected  in  the  waste. 

Comment:  Commenter  stated  that  the 
proposed  TCLP  limit  for  xylene  in  this 
waste  exceeds  the  allowable  level  for 
xylene  in  storage  tanks  in  the  air 
characteristics  study. 

Response:  The  scenario  upon  which 
the  air  characteristic  study  was  based  is 
not  applicable  to  American  Steel  Cord's 
waste.  This  delisting  applies  to  a  limited 
quantity  of  non-Uquid  waste  which  will 
be  disposed  in  a  Subtitle  D  landfill. 
Furthermore,  the  highest  total 
concentration  of  xylene  in  any  sample 
of  this  waste  was  22  ppb  which  is  well 
below  air  characteristics  number  of  200 
ppm  for  xylene  in  waste  stored  in  tanks. 

Comment:  Commenter  stated  that  the 
proposed  rule  only  requires  the  faciUty 
to  meet  the  applicable  delisting  levels 
but  does  not  require  notification  of  a 
change  in  process  which  should  trigger 
Agency  verification  activities.  The  EPA 
should  require  notification  of  changes  in 
operating  conditions. 

Response:  In  the  event  of  a  process 
change,  the  facility  is  required  to  meet 
the  established  delisting  limits  and  must 
perform  testing  to  verify  that  the  levels 
established  in  this  rule  are  being  met. 
The  facility  must  also  verify  that  no 
additional  constituents  have  been 
introduced.  Data  obtained  from 
verification  testing  must  be  submitted  to 
EPA. 

Comment:  Commenter  stated  that  the 
EPA  should  add  provisions  to  the  final 
rule  stating  that  the  delisting  is  only 
valid  when  the  waste  is  disposed  of  in 
a  Subtitle  D  landfill  permitted  by  the 
State,  since  the  Agency  has  not 
evaluated  all  potential  mismimagement 
scenarios. 

Response:  Specific  language  has  been 
added  to  paragraph  1  of  the  final  rule 
which  requires  that  the  waste  must  be 
disposed  of  in  a  Subtitle  D  landfill. 


Comment:  Commenter  stated  that  the 
EPA  should  add  provisions  to  the  final 
rule  stating  that  if  the  facility  plans  to 
dispose  of  the  waste  in  a  landfill  on  site, 
it  must  notify  the  Agency  at  least  60 
days  prior  to  first  utilizing  an  onsite 
landfill. 

Response:  The  Agency  is  requiring 
that  the  waste  be  disposed  of  properly 
in  a  Subtitle  D  landfill  regulated  by  the 
State.  To  dispose  of  the  waste  on  site, 
American  Steel  Cord  would  have  to 
construct  a  Subtitle  D  landfill  on  its 
property  and  obtain  all  necessary 
permits  from  the  State  of  Indiana.  The 
US  EPA  does  not  regulate  which 
Subtitle  D  landfill  the  waste  may  be  sent 
to,  nor  does  the  Agency  routinely 
require  notification  of  wastes  disposed 
in  units  regulated  by  the  State. 

Comment:  Commenter  stated  that  EPA 
should  add  provisions  to  the  final  rule 
stating  that  American  Steel  Cord  must 
report  to  EPA  receipt  of  any 
environmental  data  that  departs  from 
the  data  that  were  modeled  or  predicted 
in  the  initial  delisting  evaluation. 

Response:  Language  has  been 
included  in  paragraph  4  of  the  final  rule 
which  requires  the  facility  to  report  in 
writing  any  data  which  might  indicate 
that  the  levels  in  paragraph  1  of  this  rule 
have  been  exceeded  or  that  the  initial 
delisting  decision  was  inappropriate  or 
wrong. 

Comment:  Commenter  stated  that  the 
proposed  delisting  has  failed  to  include 
procedures  for  suspension  or 
termination  of  the  exclusion  in  the 
event  of  mismanagement  of  delisted 
waste. 

Response:  The  Agency  has  recently 
adopted  a  policy  of  incorporating 
language  into  all  new  exclusions  which 
will  allow  the  Agency  to  reopen,  revoke, 
or  otherwise  suspend  the  delisting  in  a 
timely  manner  in  the  event  of 
mismanagement.  This  language  will 
establish  a  mechanism  to  review  and  act 
expeditiously  on  the  delisting  when 
additional  data  become  available 
indicating  the  initial  delisting  decision 
was  inappropriate  or  wrong. 

C  Changes  to  Proposed  Verification 
Testing  Conditions 

In  the  proposed  rulemaking,  EPA 
included  delisting  levels  for  23 
constituents  which  would  be  protective 
of  human  health  and  the  environment 
and  which  could  not  be  exceeded  in  a 
TCLP  extract  of  the  petitioned  waste. 
These  levels  have  been  lowered  in 
today's  rule  to  allow  for  an  increased 
volume.  In  addition,  the  proposed  levels 
of  200  mg/1  for  barium,  10  mg/1  for 
chromium,  5  mg/1  for  selenium  and  20 
mg/1  for  silver  have  been  lowered  to  the 
levels  set  in  the  hazardous  waste 


Federal  Register /Vol.  64,  No.  16 /Tuesday,  January  26,  1999 /Rules  and  Regulations  3871 


toxicity  characteristic  in  §  261.24  to 
ensure  that  the  petitioned  waste,  even 
though  protective  of  human  health  and 
the  environment,  remains  below  the  TC 
levels. 

Levels  in  the  proposed  rule  were 
based  on  "Docket  Report  on  Health- 
Based  Levels  and  Solubilities  Used  in 
the  Evaluation  of  Delisting  Petitions," 
December  1994.  This  document  was 
revised  in  May,  1996,  and  the  health 
based  level  for  benzo  butyl  phthlate  was 
changed  from  .01  mg/1  to  7.0  mg/1,  the 
health  based  level  for  1 ,4- 
dichlorobenzene  was  changed  from  .075 
mg/1  to  .004  mg/1,  and  the  health  based 
level  for  cis  1,2-dichloroethene  was 
changed  from  .07  mg/1  to  .4  mg/1.  The 
delisting  levels  in  today's  final  rule  are 
based  on  the  more  recent  health  based 
numbers. 

The  proposed  rule  incorrectly  allowed 
for  a  level  of  10  mg/1  chloroform.  Under 
the  proposed  rule,  the  correct  level 
should  have  been  1  mg/1.  Under  today's 
rule,  the  increased  volume  lowers  the 
level  for  chloroform  to  .68  mg/1. 

Paragraph  1  in  Table  1  of  Appendix 
IX  to  Part  261  now  reads  1.  Verification 
Testing:  American  Steel  Cord  must 
implement  an  annual  testing  program  to 
demonstrate,  based  on  the  analysis  of  a 
minimum  of  four  representative 
samples,  that  the  constituent 
concentrations  measured  in  the  TCLP 
extract  of  the  waste  £u«  within  specific 
levels.  The  constituent  concentrations 
must  not  exceed  the  following  levels 
(mg/1)  which  are  back-calculated  from 
the  delisting  health-based  levels  and  a 
DAF  of  68.  Arsenic — 3.4  Bariimi — 100; 
Cadmiiun — .34;  Chromium — 5; 
Copper — 88.4;  Lead — 1.02;  Mercury — 
.136;  Nickel — 6.8;  Selenium — 1;  Silver— 
5;  Zinc — 680;  Cyanide— 13.6;  Acetone — 
272;  Benzo  butyl  phthlate — 476; 
Chloroform— .68;  1,4- 
Dichlorobenzene — .272;  cis  1,2- 
Dichloroethene — 27.2;  Methylene 
chloride — .34;  Naphthalene — 68; 
Styrene — 6.8;  Tetrachloroethene — .34; 
Toluene — 68;  and  Xylene — 680. 
American  Steel  Cord  must  measure  and 
record  the  pH  of  the  waste  using  SW 
846  method  9045  and  must  record  all 
pH  measurements  performed  in 
accordance  with  the  TCLP. 

D.  Final  Agency  Decision 

For  the  reasons  stated  in  both  the 
proposal  and  this  notice,  EPA  has 
concluded  that  American  Steel  Cord's 
petitioned  waste  may  be  excluded  from 
hazardous  waste  control.  EPA,  therefore, 
is  granting  a  final  exclusion  for  the 
WWTP  sludge  generated  by  American 
Steel  Cord  at  its  facility  in  Scottsburg, 
Indiana.  This  exclusion  applies  to  the 
waste  described  in  the  petition  only  if 


the  requirements  described  in  Table  1  of 
part  261  Appendix  IX  are  satisfied. 

Althougn  management  of  the  waste 
covered  by  this  exclusion  is  removed 
from  Subtitle  C  jurisdiction,  this 
exclusion  applies  only  where  this  waste 
is  disposed  of  in  a  Subtitle  D  landfill 
which  is  permitted,  licensed,  or 
registered  by  a  state  to  manage 
mimicipal  and/or  industrial  solid  waste. 

ni.  Limited  Efifiect  of  Federal  Exclusion 

The  final  exclusion  being  granted 
today  is  issued  under  the  Federal 
(RCRA)  delisting  program.  States, 
however,  are  allowed  to  impose  (non- 
RCRA)  regulatory  requirements  that  are 
more  stringent  than  EPA's,  pursuant  to 
section  3009  of  RCRA.  These  more 
stringent  requirements  may  include  a 
provision  which  prohibits  a  Federally- 
issued  exclusion  from  taking  effect  in 
the  State.  Because  a  petitioner's  waste 
may  be  regulated  under  a  dual  system 
(i.e.,  both  Federal  (RCRA)  and  State 
(non-RCRA)  programs),  petitioners  are 
urged  to  contact  the  State  regulatory 
authority  to  determine  the  current  status 
of  their  waste  under  State  law. 

Furthermore,  some  States  are 
authorized  to  administer  a  delisting 
program  in  lieu  of  the  Federal  program 
(i.e.,  to  make  their  own  delisting 
decisions).  Therefore,  this  exclusion 
does  not  apply  in  those  authorized 
States.  If  the  petitioned  waste  will  be 
transported  to  any  State  with  delisting 
authorization,  American  Steel  Cord 
must  obtain  delisting  authorization  from 
that  State  before  the  waste  may  be 
managed  as  nonhazardous  in  the  State. 

IV.  Efifective  Date 

This  rule  is  effective  Janaury  26, 1999. 
The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here, 
because  this  rule  reduces  the  existing 
requirements  for  persons  generating 
hazardous  wastes.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately,  upon 
publication,  under  the  Administrative 
Procedure  Act,  5  U.S.C.  553(d). 

V.  Regulatory  Impact 

Under  Executive  Order  12866,  EPA 
must  conduct  an  "assessment  of  the 
potential  costs  and  benefits"  for  all 
"significant"  regulatory  actions.  The 
effect  of  this  rule  is  to  reduce  the  overall 
costs  and  economic  impact  of  EPA's 
hazardous  waste  management 
regulations.  This  reduction  is  achieved 
by  excluding  waste  generated  at  a 


specific  facility  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling  this 
facility  to  treat  its  waste  as  non- 
hazardous.  Therefore,  this  rule  does  not 
represent  a  significant  regulatory  action 
under  the  Executive  Order,  and  no 
assessment  of  costs  and  benefits  is 
necessary.  The  Office  of  Management 
and  Budget  (0MB)  has  also  exempted 
this  rule  from  the  requirement  for  OMB 
review  under  section  (6)  of  Executive 
Order  12866. 

VI.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  that 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required,  however,  if  the 
Administrator  or  delegated 
representative  certifies  that  the  rule  will 
not  have  any  impact  on  any  small 
entities. 

This  rule  will  not  have  an  adverse 
economic  impact  on  any  small  entities 
since  its  eH^ect  would  be  to  reduce  the 
overall  costs  of  EPA's  hazardous  waste 
regulations.  Accordingly,  I  hereby 
certify  that  this  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

VII.  Paperwork  Reduction  Act 

Information  collection  and  record- 
keeping requirements  associated  with 
this  final  rule  have  been  approved  by 
OMB  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511,  44  U.S.C.  3501  et  seq.)  and 
have  been  assigned  OMB  Control 
Number  2050-0053. 

VIII.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA), 
Pub.  L.  104—4,  which  was  signed  into 
law  on  March  22,  1995,  EPA  generally 
must  prepare  a  written  statement  for 
rules  with  Federal  mandates  that  may 
result  in  estimated  costs  to  State,  local, 
and  tribal  governments  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  When  such  a 
statement  is  required  for  EPA  rules, 
under  section  205  of  the  UMRA,  EPA 
must  identify  and  consider  alternatives, 
including  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
EPA  must  select  that  alternative,  unless 
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the  Administrato  r  explains  in  the  final 
rule  why  it  was  rot  selected  or  it  is 
inconsistent  with  law.  Before  EPA 
establishes  reguli  tory  requirements  that 
may  significantlv  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  nust  develop  under 
section  203  of  th(  i  UMRA  a  small 
government  agen  cy  plan.  The  plan  must 
provide  for  notifi'ing  potentially 
affected  small  governments,  giving  them 
meaningful  and  1  imely  input  in  the 
development  of  I  PA  regulatory 
proposals  with  significant  Federal 
intergovemmenti  il  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  vt  ith  the  regulatory 
requirements.  The  UMRA  generally 
defines  a  Federal  mandate  for  regulatory 
purposes  as  one  '  hat  imposes  an 
enforceable  duty  upon  State,  local  or 
tribal  govemmer  ts  or  the  private  sector. 
EPA  finds  that  today's  proposed 
delisting  decisioi  i  is  deregulatory  in 
nature  and  does  lot  impose  any 
enforceable  duty  upon  State,  local  or 
tribal  govemmer  ts  or  the  private  sector. 
In  addition,  toda/'s  delisting  decision 
does  not  establis  i  any  regulatory 
requirements  for  small  governments  and 
so  does  not  requ:  re  a  small  government 
agency  plan  undpr  UMRA  section  203. 

K.  Submission  t  a  Congress  and 
General  Accouniing  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  se(i.,  as  added  by  the  Small 
Business  Regulaiory  Enforcement 
Fairness  Act  of  i996,  generally  provides 
that  t)efore  a  rula  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule  Jto  each  House  of 
Congress  and  to  jthe  Comptroller  General 
of  the  United  Stites.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  df  Representatives,  the 
Comptroller  General  of  the  United 
States  prior  to  ppbhcation  of  the  final 
rule  in  the  Federal  Register.  This  rule 
is  not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2).  This  rule  will  become 
effective  on  the  date  of  publication  in 
the  Federal  Register. 

X.  Executive  Or^er  13045 — Protection 
of  Children  Fro$i  Environmental  Health 
Risks  and  Safety  Risks 

Protection  of  Children  from 
Environmental  1  lealth  Risks  and  Safety 


Risks'  (62  FR  19885.  April  23,  1997) 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
envirormiental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  final 
rule  is  not  subject  to  E.O.  13045  because 
this  is  not  an  economically  significant 
regulatory  action  as  defined  by  E.O. 
12866  and  the  environmental  health  or 
safety  risks  addressed  by  this  action  do 
not  have  a  disproportionate  effect  on 
children. 

XI.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
imfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
govenunents.  the  nature  of  their 
concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
govenmients.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

XII.  Executive  Order  13084 

Under  E.O.  13084.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 


statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of . 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  E.O.  13084 
requires  EPA  to  develop  an  effective 
process  permitting  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities."  Today's  rule 
does  not  significantly  or  uniquely  affect 
the  communities  of  Indian  tribal 
goveriunents.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

List  of  Subjects  in  40  CFR  Part  261 

Environmental  protection.  Hazardous 
waste,  Recycling,  Reporting  and 
recordkeeping  requirements. 

Authority:  Sec.  3001(f)  RCRA,  42  U.S.C. 
6921(0. 

Dated:  December  21, 1998. 
Margaret  McCue, 

Acting  Director,  Waste,  Pesticides  and  Toxics 
Division. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  amended 
as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a).  6921, 
6922,  and  6938. 

2.  Table  1  of  Appendix  IX  of  Part  261 
is  amended  to  add  the  following  waste 
stream  in  alphabetical  order  by  facility 
to  read  as  follows: 

Appendix  IX  to  Part  261— Wastes 
Excluded  Under  §§  260.20  and  260.22 


Table  1.— Wastes  Excluded  From  Non-Specific  Sources 


Facility 


Address 


Waste  description 
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Table  1.— Wastes  Excluded  From  Non-Specific  Sources — Continued 


Facility 


Address 


Waste  description 


American  Steel  Cord  ...    Scottstxirg,  IN 


Wastewater  treatment  plant  (WWTP)  sludge  from  electroplating  operations  (EPA  Hazardous 
Waste  No.  F006)  generated  at  a  maximum  annual  rate  of  3,000  cut>ic  yards  per  year,  after 
January  26.  1999,  and  disposed  of  in  a  Subtitle  D  landfill. 

1.  Verification  Testing:  American  Steel  Cord  must  implement  an  annual  testing  program  to 
demonstrate,  based  on  the  analysis  of  a  minimum  of  four  representative  samples,  that  ttie 
constituent  concentrations  measured  in  the  TCLP  extract  of  the  waste  are  withm  specific 
levels.  The  constituent  concentrations  must  not  exceed  the  following  levels  (mg/l)  which 
are  back-calculated  from  the  delisting  health-tased  levels  and  a  DAF  of  68.  Arsenic— 3.4; 
Barium— 100;  Cadmium— .34;  Chromium— 5;  Copper— 88.4.;  Lead— 1.02;  Mercury— .136; 
Nickel— 6.8.;  Selenium— 1;  Silver— 5;  Zinc— 680;  Cyanide— 13.6;  Acetone— 272;  Benzo 
txjtyl  phthlate — 476;  Chloroform— .68;  1 ,4-Dichlorot»enzene — .272;  cis-1,2- 
Dichloroethene — 27.2;  Methylene  chloride— .34;  Naphthalene — 68;  Styrene— 6.8; 
Tetrachloroethene— .34;  Toluene— 68;  and  Xylene— 680.  American  Steel  Cord  must  meas- 
ure and  record  the  pH  of  the  waste  using  SW  846  method  9045  and  must  record  all  pH 
measurements  performed  in  accordance  with  the  TCLP. 

2.  Changes  in  Operating  Conditions:  If  Amencan  Steel  Cord  significantly  changes  tt>e  manu- 
facturing or  treatment  process  or  the  chemicals  used  in  ttie  manufacturing  or  treatment 
process,  American  Steel  Cord  may  handle  the  WWTP  filter  press  sludge  generated  from 
the  new  process  under  this  exclusion  only  after  the  facility  has  denxxistrated  that  the 
waste  meets  ttie  levels  set  forth  in  paragraph  l  and  that  no  r>ew  hazardous  constituents 
listed  in  ApperxJix  VIII  of  Part  261  have  been  introduced. 

3.  Data  Submittals:  The  data  obtained  through  annual  verification  testing  or  compliance  with 
paragraph  2  must  t>e  submitted  to  U.S.  EPA  Region  5,  77  W.  Jackson  Blvd.,  Chicago,  IL 
60604-3590,  within  60  days  of  sampling.  Records  of  operating  conditions  and  analytical 
data  must  be  compiled,  summarized,  and  maintained  on  site  for  a  minimum  of  five  years 
and  must  t>e  made  available  for  inspection.  All  data  must  be  accompanied  by  a  signed 
copy  of  the  certification  statement  in  260.22(l)(12). 

4.  (a)  If,  anytime  after  disposal  of  the  delisted  waste,  American  Steel  Cord  possesses  or  is 
ottierwise  made  aware  of  any  environmental  data  (including  but  not  limited  to  leachate 
data  or  groundwater  monitoring  data)  or  any  other  data  relevant  to  the  delisted  waste  Indn 
cating  that  any  constituent  Identified  in  Condition  (1)  is  at  a  level  in  the  leachate  higher 
than  the  delisting  level  estatilished  in  Condition  (1),  or  is  at  a  level  in  the  grourxJ  water  or 
soil  higher  than  the  health  t>ased  level,  then  American  Steel  Cord  must  report  such  data,  in 
writing,  to  the  Regional  Administrator  within  10  days  of  first  possessing  or  t>elng  made 
aware  of  that  data. 

(b)  Based  on  the  information  described  in  paragraph  (a)  arxj  any  ott>er  information  received 
from  any  source,  ttie  Regional  Administrator  will  make  a  preliminary  determination  as  to 
whether  the  reported  information  requires  Agency  action  to  protect  human  health  or  the  erv 
vironment.  Further  action  may  include  suspending,  or  revoking  ttie  exclusion,  or  other  ap- 
propriate response  necessary  to  protect  human  health  and  the  environment. 

(c)  If  the  Regional  Administrator  determines  that  the  reported  information  does  require  Agerv 
cy  action,  ttie  Regional  Administrator  will  notify  the  facility  in  writing  of  the  actk)ns  the  Re- 
gional Administrator  believes  are  necessary  to  protect  human  health  and  ttie  environment. 
The  notice  shall  include  a  statement  of  Vne  proposed  action  and  a  statement  providing  tf>e 
facility  with  an  opportunity  to  present  information  as  to  why  the  proposed  Agency  action  is 
not  necessary  or  to  suggest  an  alternative  action.  The  facility  shall  have  10  days  from  the 
date  of  the  Regional  Administrator's  notice  to  present  such  Information. 

(d)  Following  the  receipt  of  Information  from  the  facility  described  in  paragraph  (c)  or  (if  no  in- 
formation is  presented  urxjer  paragraph  (c)  tfie  initial  receipt  of  information  described  in 
paragraph  (a),  the  Regional  Administrator  will  issue  a  final  written  determination  describing 
the  Agency  actions  that  are  necessary  to  protect  human  health  or  ttie  environment  Any  re- 
quired action  described  in  ttie  Regional  Administrator's  determination  shall  become  effec- 
tive immediately,  unless  ttie  Regional  Administrator  provides  ottierwise. 


[PR  Doc.  99-1756  Filed  1-2S-99;  8:45  am] 

BILUNG  CODE  6S60-Sfr-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-129;  RM-9076] 

Radio  Broadcasting  Services;  New 
Martinsville,  WV 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


summary:  The  Commission,  at  the 
request  of  Seven  Ranges  Radio 
Company,  Inc.,  allots  Channel  222 A  at 
New  Martinsville,  West  Virginia,  as  the 
community's  third  local  FM 
transmission  service.  We  wrill  also  allow 
petitioner  to  amend  its  pending 
application  (File  No.  BFH-960223MA) 
to  reflect  operation  on  Channel  222A  in 
lieu  of  Channel  2  58 A  at  New 
Martinsville,  West  Virginia.  See  62  FR 
26466.  May  14.  1997.  Channel  222A  can 
be  allotted  to  New  Martinsville  in 
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compliance  with  t  le  Commission's 
minimum  distance  separation 
requirements  will]  a  site  restriction  of 
7.4  kilometers  (4.f  miles)  south  to  avoid 
a  short-spacing  to  [the  licensed  site  of 
Station  WWHC(FM).  Channel  222A, 
Oakland,  Maryland.  The  coordinates  for 
Channel  222A  at  Plew  Martinsville  are 
North  Latitude  39^-34-38  and  West 
Longitude  80-51-16.  Since  New 
Martinsville  is  located  within  320 
kilometers  (200  mles)  of  the  U.S.- 
Canadian border.  :onciuTence  of  the 
Canadian  government  has  been 
obtained.  With  th|s  action,  this 
proceeding  is  terrainated. 

EFFECTIVE  DATE:  March  1, 1999. 

FOR  FURTHER  INFOlllMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418|-2180. 

SUPPLEMENTARY  ir^ORMATION:  This  is  a 
synopsis  of  the  Cdmmission's  Report 
and  Order,  MM  Docket  No.  97-129, 
adopted  January  6 ,  1999.  and  released 
January  15.  1999.  The  full  text  of  this 
Commission  decis  ion  is  available  for 
inspection  and  co  pying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street.  NW., 
Washington.  DC. '  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commisi  ion's  copy 
contractors.  International  Transcription 
Service,  hic,  (202)  857-3800,  1231  20th 
Street,  NW.,  Washington.  DC  20036. 

List  of  Subjects  in 


Radio  broadcas' 

Part  73  of  Title 
Federal  Regulatiois 
follows: 


47  CFR  Part  73 


mg. 

47  of  the  Code  of 
is  amended  as 


PART  73— {AMENDED] 


1.  The  authority 
continues  to  read 


citation  for  Fart  73 
as  follows: 


Authority:  47  U.^C.  154,  303.  334  and  336. 
§73.202    [Amendejd] 
2.  Section  73.2A2(b).  the  Table  of  FM 


Allotments  undei 


amended  by  addi  jg  Channel  222A  at 
New  Martinsville , 

Federal  Communications  Commission 
lohn  A.  Karousos. 

Chief.  Allocations 


Division,  Mass  } 
IFRDoc.  99-1714 
BILUNO  COOE  «712-014P 


E  ranch.  Policy  and  Rules 
Media  Bureau. 

1-25-99;  8:45  am] 


F  iled 


West  Virginia,  is 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-144;  RM-9329,  MM 
Docket  No.  98-145;  RM-e330] 

Radio  Broadcasting  Services;  Buxton, 
NC 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Buxton  Communications 
Company,  allots  Channel  260A  to 
Buxton.  NC,  as  the  community's  first 
local  aural  service,  and  at  the  request  of 
Buxton  Radio  Group,  allots  Channel 
268A  to  Buxton.  NC.  as  its  second  local 
aural  service.  See  63  FR  43656.  August 
14.  1998.  Channels  260A  and  268A  can 
be  allotted  to  Buxton  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction,  at  coordinates  35-16-06  NL; 
75-31-54  WL.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  March  1.  1999.  A  filing 
window  for  Channels  260A  and  268A  at 
Buxton.  NC,  will  not  be  opened  at  this 
time.  Instead,  the  issue  of  opening  a 
filing  window  for  these  channels  will  be 
addressed  by  the  Conunission  in  a 
subsequent  order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  98-144  and 
MM  Docket  No.  98-145.  adopted 
January  6. 1999.  and  released  January 
15, 1999.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800.  1231  20th  Street. 
NW,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  7^-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  336. 


§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  North  Carolina,  is 
amended  by  adding  Buxton.  Channel 
260A.  Channel  268A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  9»-1713  Filed  1-25-99;  8:45  am)^ 

BILUNG  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-140;  RM-9294,  RM- 
9373] 

Radio  Broadcasting  Services;  Pauls 
Valley  and  Wynnewood,  OK 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Suelou.  Inc..  allots  Channel 
283 A  to  Wynnewood.  OK.  as  the 
community's  first  local  aural  service. 
The  Commission  also  denies  the  request 
of  Wright  and  Wright,  Inc.,  to  allot 
Channel  283A  to  Pauls  Valley,  OK,  as 
the  community's  second  local  FM  and 
third  local  aural  service.  See  63  FR 
41766,  August  5,  1998.  Chaimel  283A 
can  be  allotted  to  Wynnewood  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction,  at  coordinates  34—38— 
42  North  Latitude;  97-10-00  West 
Longitude.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  March  1,  1999.  A  filing 
window  for  Channel  283A  at 
Wynnewood,  OK,  will  not  be  opened  at 
this  time.  Instead,  the  issue  of  opening 
a  filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  98-140, 
adopted  January  6, 1999,  and  released 
January  15, 1999.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
fi-om  the  Commission's  copy  contractor, 
International  Transcription  Services, 
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Inc.,  (202)  857-3800,  1231  20th  Street, 
NW.  Washington,  DC  20036. 

List  of  Subfects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  and 
336. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  adding  Wynnewood, 
Channel  283A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Cheif,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  99-1712  Filed  1-25-99;  8:45  am] 

BILUNQ  CODE  STU-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Parts  1516  and  1552 
[FRL-6222-S] 

Acquisition  Regulation:  Administrative 
Amendments 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  issuing  this  final  rule 
to  amend  the  EPA  Acquisition 
Regulation  (EPAAR)  (48  CFR  Chapter 
15)  to  remove  obsolete  coverage  and 
make  other  administrative  changes 
based  on  recent  revisions  to  the  Federal 
Acquisition  Regulation  (FAR).  As 
authorized  by  section  22(a)  of  the  Office 
of  Federal  Procurement  Policy  Act,  41 
U.S.C.  418b,  this  rule  is  being  issued 
without  notice  and  opportunity  for 
public  comment  because  it  does  not 
impose  a  significant  cost  or 
administrative  impact  on  contractors  or 
offerors. 

EFFECTIVE  DATE:  February  25, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Senzel,  U.S.  EPA,  Office  of 
Acquisition  Management,  (3802R),  401 
M  Street,  SW.  Washington,  D.C.  20460. 
Telephone:  (202)  564-4367. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

As  part  of  the  FAR  15  rewrite,  the 
statutory  fee  limitations  imposed  on 


cost-plus-fixed  fee  contracts  that  had 
been  extended  to  cost-plus-award  fee 
and  cost-plus-incentive  fee  contracts 
was  eliminated.  The  current  FAR  15 
only  places  limitations  on  fee  for  cost- 
plus  fixed  fee  contracts.  Additionally, 
two  references  included  in  the  EPAAR 
1552.242-70  "Indirect  Costs"  clause  are 
no  longer  valid  due  to  revisions  in  the 
FAR.  This  rule  provides  revised 
references  to  parallel  FAR  changes. 

B.  Executive  Order  12866 

This  rule  is  not  a  significant 
regulatory  action  for  Che  purposes  of 
E.O.  12866;  therefore,  no  review  is 
required  by  the  Office  of  Information 
and  Regulatory  Affairs  within  the  Office 
of  Management  and  Budget  (OMB). 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  rule  does  not 
contain  information  collection 
requirements  that  require  the  approval 
of  OMB  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.) 

D.  Regulatory  Flexibility  Act 

The  EPA  certifies  that  this  rule  does 
not  exert  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  requirements  to  contractors 
under  the  rule  impose  no  reporting, 
recordkeeping,  or  compliance  costs. 

E.  Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  This  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
one  year.  Any  private  sector  costs  for 
this  action  relate  to  paperwork 
requirements  and  associated 
expenditures  that  are  far  below  the  level 
established  for  UMRA  applicabiUty. 
Thus,  the  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

F.  Executive  Order  13045 

E.O.  13045,  Protection  of  Children 
fi-om  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997),  applies  to  any  rule  that:  (1)  Is 
determined  to  be  economically 
significant  as  defined  under  E.O.  12866, 
and  (2)  concerns  an  environmental 
health  or  safety  risk  that  EPA  has  reason 
to  believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 


must  evaluate  the  environmental  health 
or  safety  effects  of  the  planned  rule  on 
children,  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

EPA  interprets  E.O.  13045  as  applying 
only  to  those  regulatory  actions  that  are 
based  on  health  or  safety  risks,  such  that 
the  analysis  required  under  section  5- 
501  of  the  Order  has  the  potential  to 
influence  the  regulation.  This  rule  is  not 
subject  to  E.O.  13045  because  it  does  not 
establish  an  environmental  standard 
intended  to  mitigate  health  or  safety 
risks. 

G.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  creates  a  mandate  upon  a 
State,  local,  or  tribal  government,  unless 
the  Federal  government  provides  the 
funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  E.O.  12875  requires  EPA  to 
provide  OMB  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local,  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

H.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  tribal  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  E.O.  13084 
requires  EPA  to  provide  tr  the  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
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requires  EPA  to 
process  permitt 


the  extent  of  EPA's  prior  consultation 
with  represents  ives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concern  s,  and  a  statement 
supporting  the  i  eed  to  issue  the 
regulation.  In  a<  dition.  E.O.  13084 


develop  an  effective 
ng  elected  and  other 
representatives  jof  Indian  tribal 
governments  "ti )  provide  meaningful 
and  timely  inpit  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  <  loes  not  significantly  or 
uniquely  affect  he  communities  of 
Indian  tribal  go?emments.  Accordingly, 
the  requiremenis  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

I.  National  Technology  Transfer  and 
Advancement  Act  of  1995 
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Therefore.  EPA  is 
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specifically,  invites  the 
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standards  and  to 
standards  should  be 
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J.  Submission  ti  Congress  and  the 
General  Accouiting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  sejj..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  affect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  retoort.  which  includes  a 
copy  of  the  rula  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  Spates.  EPA  will  submit  a 
report  containiiig  this  rule  and  other 
required  infonnation  to  the  U.S.  Senate, 
the  U.S.  House  pf  Representatives  and 


the  Comptroller  General  of  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

Authority:  The  provisions  of  this 
regulation  are  issued  under  5  U.S.C.  301;  Sec. 
205(c),  63  Stat.  390. 

List  of  Subjects  in  48  CFR  Parts  1516 
and  1552 

Government  procurement. 

Therefore.  48  CFR  Chapter  15  is 
amended  as  set  forth  below: 

PART  1516— [AMENDED] 

1.  The  authority  citation  for  Parts 
1516  and  1552  continues  to  read  as 
follows: 

Authority:  Sec.  205(c).  63  Stat.  390,  as 
amended. 

2.  Section  1516.405,  paragraph  (b)  is 
amended  by  removing  the  words  "in 
accordance  with  FAR  15.903(d)"  from 
the  final  sentence  of  the  paragraph. 

PART  1552— [AMENDED] 

3.  Section  1552.216-75,  is  revised  to 
read  as  follows: 

1552.216-75    Base  fee  and  award  fee 
proposal. 

As  prescribed  in  1516.405(b),  insert 
the  following  clause: 

Base  Fee  and  Award  Fee  Proposal  (FEB 
1999) 

For  the  purpose  of  this  solicitation,  offerors 
shall  propose  a  combination  of  base  fee  and 
award  fee.  Base  fee  shall  not  exceed  3%  of 
the  estimated  cost,  excluding  fee,  and  the 

award  fee  shall  not  he  less  than %  of  the 

total  estimated  cost,  excluding  fee.  The 
combined  percentages  of  base  and  award  fee 

shall  not  exceed %  of  the  total  estimated 

cost,  excluding  fee. 
(End  of  clause) 

1552.242-70    [Amended] 

4.  Section  1552.242-70  is  amended  by 
revising  the  reference  "FAR  42.703(a)" 
in  the  first  paragraph  of  paragraph  (a)  in 
the  clause  to  read  "FAR  42.703-l(a)" 
and  the  reference  "FAR  15.804-4"  in 
the  undesignated  paragraph  after 
paragraph  (a)  in  the  clause  to  read  "FAR 
15.406-2". 

Dated:  December  14, 1998. 
Betty  L.  Bailey, 

Director,  Office  of  Acquisition  Management. 
[PR  Doc.  99-1649  Filed  1-25-99;  8:45  am) 

WLUNQ  CODE  66«0-60-U 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
49  CFR  Part  1 

[OST  Docket  No.  1;  Amdt.  1-296] 

Organization  and  Delegation  of  Powers 
and  Duties;  Delegation  to  the 
Commandant,  United  States  Coast 
Guard;  Correction 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  rule  makes  an  editorial 
correction  to  the  recently  published 
final  rule  delegating  to  the 
Commandant,  the  United  States  Coast 
Guard,  the  authority  pertaining  to  the 
enforcement  of  various  conservation 
statutes.  The  final  rule  was  published  in 
the  Federal  Register  on  Wednesday, 
November  4,  1998  (63  FR  59474)  and 
was  effective  upon  publication. 

EFFECTIVE  DATE:  November  4.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Blane  A.  Workie,  Office  of  the  General 
Counsel,  C-50,  (202)  366-4723, 
Department  of  Transportation.  400 
Seventh  Street.  SW.,  Washington,  DC 
20590. 

SUPPLEMENTARY  INFORMATION:  The  final 
rule  amending  49  CFR  Part  1. 
erroneously  amends  §  1.46  by  adding 
paragraph  (ooo)  to  reflect  the  delegation 
of  the  Secretary's  authority  pertaining  to 
the  enforcement  of  various  conservation 
statutes  to  the  Commandant  of  the  Coast 
Guard.  The  paragraph  should  have  been 
designated  as  paragraph  (ppp)  rather 
than  paragraph  (ooo).  This  correction  is 
to  rectify  this  mistake. 

Issued  in  Washington,  D.C.,  this  19th  day 
of  January,  1999  under  authority  delegated  to 
me  by  49  CFR  Part  1,  §  1.57  (1). 
Naacy  E.  McFadd«i, 
General  Counsel. 

Accordingly,  in  final  rule,  FR  Doc. 
98-29517,  published  on  November  4, 
1998  (63  FR  59474),  make  the  following 
correction: 

PART  1— [CORRECTED] 
§1.46    [Corrected] 

On  page  59475,  in  this  first  column, 
in  §  1.46,  paragraph  (ooo)  is  correctly 
designated  as  paragraph  (ppp). 
[FR  Doc.  99-1633  Filed  1-25-99;  8:45  am) 
BILUNQ  COOE  4910-62-4> 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  980817221-9020-02;  I.D. 
072898A] 

RIN  0648-AL22 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Aiasl(a;  Western  Alaslca 
Community  Development  Quota 
Program 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule;  emergency  interim 
rule. 

SUMMARY:  NMFS  issues  a  final  rule  to 
implement  Amendment  45  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP)  and  an 
emergency  interim  rule  to  implement 
requirements  of  the  American  Fisheries 
Act  (AFA)  related  to  the  1999  Western 
Alaska  Community  Development  Quota 
(CDQ)  Program.  These  actions 
permanently  extend  the  allocation  of 
pollock  to  the  CDQ  Program,  remove 
squid  firom  the  CDQ  Program,  and  revise 
pollock  CDQ  catch  accounting 
regulations.  This  action  is  necessary  to 
implement  Amendment  45  and  CDQ 
Program-related  provisions  of  the  AFA. 
DATES:  Effective  January  21, 1999, 
except  the  definitions  for  "Directed 
fishing  for  pollock  CDQ"  and 
"Groundfish  CDQ  fishing  (applicable 
through  December  31,  1998)",  at  §679.2 
and  the  amendment  to 
§§  679.20(b)(l)(iii)(A)  and  (b)(l)(iii)(D), 
679.32(a)(2)  through  (a)(4),  and 
679.32(g)  of  the  emergency  interim  rule 
are  effective  January  21, 1999  through 
July  20, 1999.  Comments  on  the 
emergency  interim  rule  must  be 
submitted  by  February  25,  1999. 
ADDRESSES:  Comments  may  be  sent  to 
Sue  Salveson,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS,  P.O. 
Box  21668.  Juneau,  AK  99802,  Attn: 
Lori  Gravel,  or  delivered  to  the  Federal 
Building,  709  West  9*  Street,  Jimeau, 
AK.  Copies  of  the  Environmental 
Assessment/Regulatory  Impact  Review/ 
Final  Regulatory  Flexibihty  Analysis 
prepared  for  Amendment  45  and  the 
Environmental  Assessment/Regulatory 
Impact  Review  (EA/RIR)  prepared  for 
the  emergency  interim  rule  may  be 
obtained  from  the  same  address. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Bibb,  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

Management  Background  and  Need  for 
Action 

In  Amendment  45,  the  North  Pacific 
Fishery  Management  Council  (Council) 
recommended  permanent  extension  of 
the  allocation  of  7.5  percent  of  the 
pollock  total  allowable  catch  (TAC)  in 
the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI)  to  the  Western 
Alaska  CDQ  Program.  In  addition. 
Amendment  45  removes  the  pollock 
CDQ  Program  from  the  inshore/offshore 
section  of  the  FMP  and  reorganizes 
three  separate  CDQ-related  sections  of 
the  FMP  into  one  section. 

A  notice  of  availability  (NOA)  for 
Amendment  45  was  published  in  the 
Federal  Register  on  August  5,  1998  (63 
FR  41782),  and  the  proposed  rule  was 
published  on  September  3,  1998  (63  FR 
46993).  The  public  comment  period  on 
the  NOA  ended  on  October  5, 1998.  and 
the  public  comment  period  on  the 
proposed  rule  ended  on  October  19, 
1998.  NMFS  received  four  comments  on 
the  NOA  and  the  proposed  rule,  one 
expressing  general  support  for  the 
amendment  and  three  from  other 
Federal  agencies  expressing  "no 
comment."  No  changes  were  made  to 
this  rule  as  a  result  of  the  comments. 
NMFS  approved  Amendment  45  on 
November  4,  1998.  The  reasons  for 
implementing  Amendment  45  are  stated 
in  the  preamble  of  the  proposed  rule. 

The  AFA  was  signed  into  law  by  the 
President  on  October  20, 1998,  as  part 
of  the  Omnibus  Appropriations  Bill 
FY99,  (Pub.  L.  105-277).  Additional 
requirements  for  the  pollock  CDQ 
fisheries  in  the  AFA  supplement  the 
requirements  of  Amendment  45  and 
must  be  implemented  by  NMFS  before 
the  start  of  the  pollock  CDQ  fisheries  on 
January  20, 1999.  Specifically,  section 
206(a)  of  the  AFA  requires  that  10 
percent  of  the  TAC  of  pollock  in  the 
BSAI  shall  be  allocated  as  a  directed 
fishing  allowance  to  the  CDQ  program. 
Section  206(b)  of  the  AFA  requires  that 
pollock  bycatch  in  non-pollock  CDQ 
fisheries  will  not  accrue  against  the 
pollock  CDQ  allocation  created  in 
section  206(a).  Finally,  section  213(a)  of 
the  AFA,  with  one  limited  exception  at 
section  213(c)(2),  requires  that  the  10- 
percent  pollock  CDQ  allocation  remain 
in  effect  until  December  31,  2004. 

The  AFA's  requirement  to  allocate  10 
percent  of  the  pollock  TAC  to  the 
pollock  CDQ  reserve  through  December 
31,  2004,  has  the  effect  of 
supplementing  the  Coimcil's 
recommendation  in  Amendment  45  to 
permanently  allocate  7.5  percent  of  the 


pollock  TAC  to  a  pollock  CDQ  reserve. 
In  this  final  rule  implementing 
Amendment  45,  NMFS  will  retain  the 
7.5-percent  allocation  of  the  pollock 
TAC  to  the  pollock  CDQ  reserve.  NMFS 
will  implement  the  AFA's  10-percent 
allocation  of  the  pollock  TAC  to  the 
pollock  CDQ  reserve  through  the  BSAI 
groundfish  specifications  for  1999.  Later 
in  1999.  NMFS  intends  to  initiate 
proposed  and  final  rulemaking  that 
would  implement  through  regulation 
the  AFA's  10-percent  allocation  for  the 
years  2000  through  2004.  If.  at  the  end 
of  2004.  the  Council  has  not  taken 
action  to  extend  the  10-percent  pollock 
CDQ  allocation,  the  paragraph 
specifying  a  10-percent  allocation  will 
expire  and  the  pollock  CDQ  allocation 
will  revert  to  7.5  percent  of  the  pollock 
TAC  starting  in  2005. 

NMFS  has  determined  that  two  types 
of  changes  to  the  Multispecies  (MS) 
CDQ  Program  regulations  must  be 
implemented  through  an  emergency 
interim  rule  in  order  for  the  CDQ 
Program-related  provisions  of  the  AFA 
to  be  effective  by  January  1999.  These 
two  regulatory  changes  are  (1)  to  allow 
pollock  bycatch  in  the  non-pollock 
groundfish  CDQ  fisheries  to  accrue 
against  the  allowance  for  incidental 
catch  of  pollock  established  by  section 
206(b)  of  the  AFA,  and  (2)  to  remove  the 
allocation  of  squid  from  the  CDQ 
Program  in  order  to  allow  the  CDQ 
groups  to  maximize  the  possibility  that 
the  pollock  CDQ  directed  fishing 
allowance  will  be  fully  harvested. 

The  AFA  requires  that  NMFS 
implement  these  CDQ  Program-related 
provisions  of  the  AFA  by  January  1999. 
This  deadline  could  not  be  met  if  the 
provisions  were  implemented  through 
notice-and-comment  rulemaking.  At  its 
November  1998  meeting,  the  Council 
concurred  with  NMFS's 
recommendation  on  this  emergency 
interim  rule. 

Accounting  for  the  Catch  of  Pollock  in 
the  CDQ  Fisheries 

The  AFA  requires  that  NMFS 
distinguish  between  pollock  harvested 
in  a  directed  fishery  for  pollock  CDQ 
and  pollock  harvested  in  the  non- 
pollock  groundfish  CE>Q  fisheries. 
Pollock  harvested  in  the  directed 
fisheries  for  pollock  CDQ  will  accrue 
against  the  CDQ  group's  pollock  CDQ 
allocation.  Pollock  harvested  in  other 
groundfish  CDQ  fisheries  will  not 
accrue  against  the  CDQ  group's  pollock 
CDQ.  This  pollock  catch  will  accrue 
against  the  pollock  incidental  catch 
allowance,  established  imder  section 
206(b)  of  the  AFA,  for  the  incidental 
catch  of  pollock  in  groimdfish  fisheries 
other  than  pollock,  including  the  non- 
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pollock  open  aco  !ss  fisheries  and  the 
non-pollock  OX^  fisheries. 

NMFS  conside  ■ed  two  options  for 
defining  directed  fishing  for  pollock 
CDQ.  The  first  option  was  to  define 
directed  fishing  fbr  pollock  CDQ  on  the 
basis  of  the  amou  nt  of  pollock  that  is 
retained  by  a  vesi  lel  while  CDQ  fishing. 
If  pollock  retention  exceeded  the 
maximum  retainable  bycatch  (MRB) 
amount,  then  the  vessel  would  be 
considered  direcl  ed  fishing  for  pollock 
CDQ.  If  pollock  retention  were  below 
the  MRB  amount  any  catch  of  pollock 
by  the  vessel  woi  ild  not  accrue  against 
the  pollock  CDQ.  However.  NMFS 
decided  not  to  pi  jsue  this  option  for 
two  reasons.  Firs  ,  using  MRB  amounts 
would  lead  to  rej  ulatory  discards  by 
vessels  that  catch  pollock  but  do  not 
want  to  have  their  pollock  catch  accrue 
to  the  pollock  CEQ.  Second,  several 
sections  of  the  re  ;ulations  governing 
directed  fishing  s  nd  the  calculation  of 
MRB  amounts  foi  the  open  access 
fisheries  would  Have  to  be  revised  to 
accommodate  tha  application  of  MRBs 
in  the  CDQ  fisheiies.  These  revisions 
would  add  furth«  r  complexity  to  already 
complex  regulatii  >ns  and  would  increase 
the  difficulty  of  managing  the  open 
access  and  CDQ  fisheries. 

The  second  option  for  defining 
directed  fishing  ^r  pollock  CDQ  is  to 
on  the  species 
e  haul  by  catcher/ 
e  delivery  by  catcher 
or  delivery  of  pollock 
percentage,  the  vessel 
will  be  considered  directed  fishing  for 
pollock  CDQ.  NNJIFS  selected  this  option 
because  it  does  not  require  revisions  to 
regulations  govei  ning  the  open  access 
fisheries;  it  is  simple  to  understand  and 
apply;  and  it  wil!  not  require  regulatory 
discards  of  polio  :k. 

In  the  EA/RIR  )repared  by  NMFS  for 
the  emergency  ir  terim  rule  (see 
ADDRESSES),  NMFS  examined  data  from 
the  1998  pollockjCDQ  fisheries  and  the 
non-pollock  opei  access  groundfish 
fisheries  in  the  BKAI  to  determine  the 
appropriate  perci  sntage  of  pollock  in  the 
catch  that  will  distinguish  directed 
fishing  for  polloc  k  CDQ  from  other 
groundfish  CDQ  ishing.  This 
percentage  will  minimize  situations  in 
which  (1)  a  haul  or  dehvery  by  a  vessel 
intending  to  targi  it  pollock  does  not 
meet  the  definitii  )n  of  directed  fishing 
for  pollock  CDQ,  and  (2)  a  haul  or 
delivery  by  a  vessel  not  intending  to 
target  pollock  CI  Q  does  meet  the 
definition  of  directed  fishing  for  pollock 
CDQ.  However,  I  Bgardless  of  the 
percentage  thresi  lold  selected,  some 
pollock  vessels  ii  itending  to  target 
pollock  will  catc  i  pollock  in  hauls  or 
deliveries  that  d(  i  not  meet  the 


base  the  definiti 
composition  of 
processors  or  of 
vessels.  If  the  ha 
exceeds  a  certai 


definition  of  directed  fishing  for  pollock 
CDQ  and  will,  therefore,  accrue  against 
the  pollock  incidental  catch  allowance. 
The  opposite  situation  vnW  also  occur. 
Some  vessels  not  intending  to  target 
pollock  CDQ  will  catch  pollock  in  hauls 
or  make  deliveries  that  exceed  the 
selected  percentage,  in  which  case,  this 
pollock  will  accrue  against  the  CDQ 
group's  pollock  CDQ  allocation. 

Based  on  the  data  examined  in  the 
EA/RIR  for  the  emergency  interim  rule, 
NMFS  selected  40  percent  as  an 
appropriate  threshold  percentage  to 
distinguish  directed  fishing  for  pollock 
from  directed  fishing  for  other  species 
in  the  CDQ  fisheries.  Data  from  the  1998 
pollock  CDQ  fisheries  show  that,  if  the 
40-percent  threshold  had  been  applied 
in  1998,  approximately  10  percent  of  the 
hauls  and  0.20  percent  of  the  pollock 
catch  would  not  have  been  defined  as 
occurring  in  the  directed  fishery  for 
pollock  CDQ.  The  115  mt  of  pollock 
caught  in  these  hauls,  which  did  accrue 
to  the  1998  pollock  CDQ,  would  not 
have  accrued  to  the  pollock  CDQ  under 
the  40-percent  threshold  definition  of 
directed  fishing  for  pollock  CDQ. 

Observer  data  from  ten  trawl  catcher/ 
processors  eligible  for  the  MS  CDQ 
fisheries  during  their  1998  BSAI 
groundfish  open  access  fisheries  also 
were  examined  to  provide  information 
about  the  percent  pollock  represents  in 
hauls  from  non-pollock  groundfish 
fisheries.  These  data  showed  that  3 
percent  of  the  hauls  and  26  percent  of 
the  total  pollock  catch  by  these  catcher/ 
processors  in  the  1998  BSAI  non- 
pollock  groundfish  fisheries  would  have 
met  the  40-percent  pollock  threshold. 
Although  the  future  groundfish  CDQ 
fisheries  may  not  have  the  same 
amounts  of  total  catch,  catch 
composition,  or  fishing  conditions,  the 
distribution  of  pollock  in  the  1998  non- 
pollock  fisheries  is  the  best  data 
available  to  predict  the  results  of  using 
a  40-percent  threshold. 

Based  on  this  information,  NMFS 
believes  that  the  40-percent  threshold 
provides  a  balance.  It  will  result  in  most 
of  the  pollock  catch  by  vessels  intending 
to  target  pollock  accruing  to  the  pollock 
CDQ,  and  it  will  minimize  the  amount 
of  pollock  caught  by  vessels  not 
intending  to  engage  in  directed  fishing 
for  pollock  accruing  to  the  pollock  CDQ- 
Therefore,  a  new  definition  for  directed 
fishing  for  pollock  CDQ  will  be  added 
under  this  emergency  interim  rule. 
Directed  fishing  for  pollock  CDQ  will  be 
defined  as  fishing  that  results  in  the 
following  catch  composition: 

(1)  For  each  haul  by  a  catcher/ 
processor,  the  round  weight  of  pollock 
represents  40  percent  or  more  of  the 


total  round  weight  of  all  groundfish  in 
the  haul. 

(2)  For  each  delivery  by  a  catcher 
vessel,  the  round  weight  of  pollock 
represents  40  percent  or  more  of  the 
total  round  weight  of  all  groundfish 
delivered  to  a  processor  from  a  fishing 
trip. 

The  CDQ  groups  will  be  required  to 
examine  the  catch  composition  of  each 
haul  or  delivery  by  vessels  using  trawl 
gear  and  to  determine  whether  tiie  haul 
or  delivery  meets  the  definition  of 
directed  fishing  for  pollock  CDQ.  If  the 
haul  or  delivery  meets  this  definition, 
the  CDQ  group  must  report  this  pollock 
catch  to  NMFS  on  its  CDQ  catch  report. 
NMFS  will  subtract  this  pollock  catch 
from  the  amount  available  under  the 
pollock  CDQ  allocation.  If  the  haul  or 
delivery  does  not  meet  the  definition  of 
directed  fishing  for  pollock  CDQ,  the 
CDQ  group  is  not  required  to  report  any 
pollock  catch  on  the  CDQ  catch  report 
for  that  particular  haul  or  delivery. 
NMFS  will  examine  observer  data  from 
all  CDQ  vessels  to  (1)  verify  the 
accuracy  of  the  CDQ  catch  report  and  (2) 
add  up  the  pollock  caught  by  CDQ 
vessels  that  were  not  directed  fishing  for 
pollock  CDQ  and  subtract  that  amount 
from  the  pollock  incidental  catch 
allowance. 

Uncertainty  exists  concerning  the 
appropriate  percentage  threshold 
because  NMFS  does  not  know  how  CDQ 
harvesting  operations  will  be  conducted 
imder  the  new  MS  CDQ  Program  or  how 
they  may  be  affected  by  new 
conservation  measures  that  NMFS  will 
implement  in  1999  to  mitigate  impacts 
of  the  pollock  fisheries  on  Steller  sea 
lions.  NMFS  intends  to  evaluate  the 
impact  of  the  40-percent  pollock 
threshold  in  the  1999  MS  CDQ  fisheries 
under  this  emergency  interim  rule.  An 
adjustment  to  this  threshold  could  be 
implemented  under  separate  rulemaking 
if  this  percentage  creates  unanticipated 
constraints  for  the  MS  CDQ  Program  or 
creates  an  unintended  opportunity  for 
vessels  participating  in  the  MS  CDQ 
fisheries  to  increase  catch  of  pollock 
that  will  not  accrue  against  the  CDQ 
group's  pollock  CDQ  allocation. 

This  action  does  not  implement  any 
changes  to  the  current  Improved 
Retention/Improved  Utilization  (IR/IU) 
regulations  under  which  all  vessels 
fishing  CDQ  are  required  to  retain  all 
pollock. 

Accounting  for  the  Catch  of  Other 
Groundfish  CDQ  or  PSQ  Species  in  the 
Pollock  CDQ  Fisheries 

Under  the  regulations  implementing 
Amendment  45.  the  pollock  CDQ 
program  will  be  integrated  with  the  MS 
CDQ  Program  starting  in  1999.  One 
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change  resulting  from  this  integration  is 
that  incidental  catch  of  non-pollock 
groundfish  CDQ  species  in  the  directed 
pollock  CDQ  fishery  will  accrue  against 
a  CDQ  group's  allocation  for  those 
species.  The  AFA  is  silent  concerning 
the  accounting  for  incidental  catch  of 
non-pollock  groundfish  CDQ  species  in 
the  pollock  CDQ  fishery  and  addresses 
only  the  accounting  for  incidental  catch 
of  pollock  in  the  non-pollock  groundfish 
CDQ  fishery.  As  a  result,  the  incidental 
catch  of  non-pollock  groundfish  CDQ 
species  or  prohibited  species  with  a 
prohibited  species  quota  (PSQ)  in  the 
pollock  CDQ  fishery  must  be  subtracted 
ft-om  the  CDQ  group's  CDQ  and  PSQ 
allocations. 

Removing  Squid  as  a  CDQ  Species 

The  current  7.5-percent  squid  CDQ 
allocation  has  been  identified  in  public 
comment  to  NMFS  and  the  Council  as 
a  likely  constraint  to  the  full  harvest  of 
the  current  7.5-percent  pollock  CDQ 
allocation.  Most  of  the  squid  caught  in 
the  CDQ  fisheries  will  be  caught  in  the 
pollock  CDQ  fishery.  Changes  in  fishing 
practices  to  reduce  the  incidental  catch 
of  squid  in  other  groundfish  CDQ 
fisheries  are  not  expected  to  prevent 
attainment  of  the  7.5-percent  squid 
CDQ  allocation  before  attainment  of  the 
7.5-percent  pollock  CDQ  allocation. 
Therefore,  an  increase  in  the  pollock 
CDQ  allocation  to  10  percent  of  the 
pollock  TAG  without  an  increase  in  the 
squid  CDQ  allocation  is  very  likely  to 
constrain  harvest  of  the  AFA's 
allocation  of  pollock  CDQ. 

Squid  bycatch  in  the  1998  pollock 
CDQ  fisheries  through  November  6, 
1998,  was  examined  in  the  EA/RIR 
prepared  for  the  emergency  interim  rule 
(see  ADDRESSES).  Approximately  339  mt 
of  squid  were  caught  in  the  1998 
pollock  CDQ  fisheries.  The  allocation  of 
squid  to  the  MS  CDQ  program  in  1998 
was  148  mt.  hi  1998,  squid  bycatch  in 
the  pollock  CDQ  fisheries  did  not  accrue 
against  the  squid  CDQ  allocation. 
However,  starting  in  1999,  under 
regulations  implemented  prior  to  the 
AFA,  all  squid  bycatch  in  the  pollock 
CDQ  fisheries  will  accrue  against  the 
squid  CDQ.  Current  regulations  prohibit 
the  CDQ  groups  from  exceeding  their 
squid  CDQ.  Starting  in  1999,  if  the  squid 
QXJ  is  reached  before  the  pollock  CDQ, 
existing  CDQ  regulations  require  the 
CDQ  groups  to  stop  fishing  in  any 
groundfish  CDQ  fisheries  in  which 
additional  squid  bycatch  would  be 
expected.  Given  existing  regulations  and 
the  AFA  increase  in  the  pollock  CDQ, 
the  bycatch  of  squid  likely  will  prevent 
the  CDQ  groups  from  catching  their  full 
pollock  CDQ  allocation.  Based  on  the 
information  in  the  EA/RIR,  no  other 


CDQ  or  PSQ  allocation  is  likely  to  result 
in  the  same  type  of  limitation  on  the 
catch  of  pollock  CDQ. 

An  increase  in  the  squid  CDQ 
allocation  corresponding  to  the  AFA's 
increased  pollock  CDQ  allocation  is  not 
an  available  management  measure. 
Section  305(i)(l)(C}(ii)(II)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  requires  that, 
imtil  October  1,  2001,  the  percentage  of 
a  groundfish  TAC  allocated  to  the  CDQ 
Program  cannot  exceed  the  amount 
approved  by  the  Council  prior  to 
October  1, 1995.  Therefore,  in  order  to 
implement  the  increased  pollock  CDQ 
allocation  of  the  AFA  and  the 
Magnuson-Stevens  Act  CDQ  provisions 
not  superceded  by  the  AFA,  NMFS  must 
remove  squid  from  the  CDQ  Program. 
Removal  of  squid  fi-om  the  CDQ 
Program  will  eliminate  this  likely 
constraint  to  harvest  of  the  AFA's 
pollock  CDQ  allocation  and  will  further 
the  ability  of  the  CDQ  Program  to 
accomplish  its  economic,  social,  and 
developmental  goals.  By  removing  squid 
from  the  CDQ  Program,  the  catch  of 
squid  by  vessels  CDQ  fishing  will 
accrue  against  the  overall  squid  TAC, 
which  will  continue  to  be  managed  to 
ensure  that  catch  in  CDQ  and  non-CDQ 
fisheries  remains  within  the  TAC  and 
does  not  exceed  the  overfishing  limit 
and  that  no  CDQ  fishery  will  be 
constrained  by  a  squid  CDQ  quota. 

Changes  From  the  Proposed  Rule 

The  following  regulatory  amendments 
were  contained  in  the  proposed  rule  but 
are  not  implemented  in  the  final  rule 
because  they  conflict  with  elements  of 
the  emergency  interim  rule 
implemented  to  comply  with  the  AFA: 

1.  In  §  679.31,  the  separate  paragraph 
(a)  specifying  the  pollock  CDQ  reserve 
is  not  removed  but  is  revised  by 
removing  the  expiration  date. 
Paragraphs  (b)  through  (g)  are  not 
redesignated  because  the  AFA  requires 
specification  of  the  pollock  CDQ  reserve 
separately  fi'om  the  other  groundfish 
CDQ  reserves. 

2.  The  proposed  revision  to  the 
definition  of  the  halibut  CDQ  reserve  in 
§679.2  is  not  implemented  because 
reference  to  a  new  paragraph  number  for 
the  halibut  CDQ  reserve  in  §  679.31  is 
not  necessary. 

3.  The  separately  specified  pollock 
CDQ  reserve  in  §  679.20(b)(l)(iii)(A)  is 
not  removed.  The  pollock  CDQ  reserve 
must  continue  to  be  specified  separately 
from  the  other  groundfish  CDQ  reserves 
because  the  percentage  allocation  for 
pollock  CDQ  under  the  AFA  (10 
percent)  differs  from  the  percentage 


allocation  for  most  other  groundfish 
CDQ  species  (7.5  percent). 

The  following  changes  are  made  in 
the  final  rule: 

1.  A  new  definition  is  added  for  the 
American  Fisheries  Act. 

2.  A  December  31,  1998,  expiration 
date  is  removed  from  the  definition  for 
"Community  Development  Quota 
Program."  This  sunset  date  was 
implemented  under  the  inshore/offshore 
allocations  and  should  have  been 
proposed  to  be  permanently  extended 
under  the  proposed  rule  for  Amendment 
45. 

3.  The  preamble  to  the  proposed  rule 
stated  that  NMFS  was  proposing  to 
revise  the  definition  of  "CDQ  reserve" 
so  that  it  applied  to  any  CDQ  species 
(groundfish,  halibut,  or  crab)  rather  than 
to  groundfish  CDQ  only.  However, 
NMFS  inadvertently  left  out  the  revised 
definition  in  the  proposed  regulatory 
text.  NMFS  is  including  this  definition 
in  the  final  rule  because  it  clarifies  and 
corrects  a  definition  without 
implementing  a  restriction.  Tlie  pubhc 
was  provided  with  an  opportunity  to 
comment  on  the  change  as  described  in 
the  preamble  of  the  proposed  rule. 

4.  The  following  definition  for 
groundfish  CDQ  fishing  expired  on 
December  31.  1998:  "groundfish  CDQ 
fishing  means  fishing  by  an  eligible 
vessel  listed  on  an  approved  CDP  that 
results  in  the  catch  of  any  CDQ  or  PSQ 
species  other  than  pollock  CDQ,  halibut 
CDQ,  and  fixed  gear  sablefish  CDQ.  ' 
This  definition  was  necessary  because 
the  pollock  CDQ  fisheries,  fixed  gear 
halibut  and  sablefish  CDQ  fisheries  and 
the  MS  groundfish  CDQ  fisheries  were 
managed  under  different  regulations 
through  December  31,  1998.  Under 
current  regulations,  pollock  and  fixed 
gear  sablefish  are  integrated  with  the 
MS  groundfish  CDQ  fisheries  starting  in 
1999,  although  the  AFA  has  since 
superceded  some  aspects  of  this 
integration.  A  slightly  revised  definition 
is  necessary  to  support  the  current  MS 
groundfish  CDQ  regulations  and  should 
have  been  included  in  the  proposed  rule 
for  Amendment  45.  The  revised 
definition  states  that  "groundfish  CDQ 
fishing  means  fishing  by  an  eligible 
vessel  listed  on  an  approved  CDP  that 
results  in  the  catch  of  any  groundfish 
CDQ  species."  The  revised  definition 
does  not  conflict  with  separate 
definitions  for  directed  fishing  for 
pollock  CEXJ  under  the  emergency 
interim  rule.  A  new  definition  for 
halibut  CDQ  fishing  will  be  addressed 
in  a  future  proposed  rulemaking. 

5.  The  prohitjition  currently  at 
§679.7(d)(24),  which  appfies  only  in 
1998  and  prohibits  the  use  of  other  than 
pelagic  trawl  gear  in  the  pollock  CDQ 
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fisheries,  is  remcved.  This  prohibition 
was  recommend(  d  by  the  Council  at  its 
meeting  in  April  1996  to  minimize  the 
amount  of  bycatc  h  in  the  1998  pollock 
CDQ  fisheries  that  would  accrue  against 
TAG  and  prohibi  ted  species  catch  limits 
for  the  moratorium  groundfish  fisheries. 
This  recommend  ition  was  made 
because  bycatch  n  the  1998  pollock 
CDQ  fisheries  did  not  accrue  against  the 
multispecies  groi  mdfish  CDQs  or 
against  the  prohi  )ited  species  quotas. 
The  Council  had  recommended  that  the 
current  prohibiti  )n  be  implemented 
only  for  1998.  H(  wever.  at  its  June  1998 
meeting,  the  Council  recommended  that 
NMFS  prepare  pi  oposed  rulemaking 
that  would  prohibit  using  other  than 
pelagic  gear  in  all  BSAI  pollock 
fisheries.  If  implemented,  this 
prohibition  would  apply  to  the  pollock 
CDQ  fisheries  in  ihe  future. 
Furthermore,  thel  1999  annual 
groundfish  specifications  allocate  zero 
amounts  of  pollofck  to  the  directed 
fishery  for  pollocK  using  non-pelagic 
trawl  gear  under  §  679.20(a)(5)(i)(B). 
This  prohibition  iwill  also  apply  to  the 
1999  pollock  CDO  fishery. 

6.  In  §679.32(^(1),  the  applicability 
paragraph  is  revised  to  remove  reference 
to  paragraphs  (a)l2)  and  (a)(3)  of  this 
section  which  expired  on  uiecember  31, 
1998.  See  below  for  an  explanation  of  a 
new  paragraph  (^)(4)  that  is  added 
under  this  emergency  interim  rule. 

7.  In  §  679.50(^)(4),  reference  to 
§  679.32(e)  at  thebeginning  of  the 
paragraph  is  removed  because  it  referred 
to  the  section  tha  t  sunset  on  December 
31,  1998. 

The  following  i  jmergency  interim  rule 
is  implemented  to  comply  with  the 
AFA.  These  requirements  are  effective 
for  180  days  aftei  January  21,  1999. 

1.  A  new  definition  is  added  for 
"Directed  fishingj for  pollock  CDQ." 
This  definition  a|id  the  reason  for  it  was 
discussed  in  a  pr  jvious  section. 

2.  The  definition  for  "Groundfish 
CDQ  fishing  (app  licable  through 
December  31, 1998)"  is  amended  to 
remove  a  separati;  reference  to  pollock 
CDQ  fishing  and  fixed  gear  that  applied 
through  December  31,  1998. 

3.  Section  679. 20(b){l)(iii)(A)  is 
suspended  and  a  new  paragraph 
(b)(l)(iii)(D)  is  added  to  remove  squid  as 
a  CDQ  species. 

4.  In  §  679.32,  Paragraphs  (a)(2)  and 
(a)(3)  expired  on  December  31,  1998, 
and  are  suspended.  In  §  679.32,  a  new 
paragraph  (a)(4)  ^  added  to  reference 
requirements  for  pollock  CDQ  under  the 
emergency  interi^  rule  in  paragraph  (g) 
of  this  section. 

5.  Section  679.fe2(e)  expired  on 
December  31. 19!  8  and  is  suspended. 
Under  this  emergency  interim  rule,  a 


new  §  679.32(g)  is  added  to  address  the 
accounting  of  pollock  in  the  groundfish 
CDQ  fisheries.  Section  679.32(g)(1) 
requires  that  pollock  caught  by  vessels 
directed  fishing  for  pollock  accrue 
against  the  pollock  CDQ  and  that  this 
pollock  CDQ  must  be  reported  on  the 
CDQ  catch  report.  Section  679.32(g)(2) 
requires  that  pollock  caught  by  vessels 
that  are  not  directed  fishing  for  pollock 
does  not  accrue  against  the  pollock 
CDQ.  This  pollock  catch  must  not  be 
reported  on  the  CDQ  catch  report. 
Section  679.32(g)(3)  reiterates  that  all 
pollock  caught  in  any  groundfish  CDQ 
fishing  must  be  retained  under  the  VRJ 
lU  regulations. 

Compliance  Guide  for  Small  Entities 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  requires 
NMFS  to  prepare  a  compliance  guide 
that  explains  how  small  entities  must 
comply  with  the  regulations 
implemented  in  this  final  rule  and  this 
emergency  interim  rule. 

The  small  entities  affected  by  this  rule 
are  the  6  CDQ  groups,  the  56  western 
Alaska  communities  eligible  for  the 
CDQ  program,  4  of  the  Alaskan 
communities  whose  residents 
participate  in  the  BSAI  pollock  fisheries 
but  are  not  eligible  for  the  CDQ 
program,  140  catcher  vessels  using  trawl 
gear,  31  catcher/processors  using  trawl 
gear,  3  motherships,  and  8  shoreside 
processing  plants  (see  additional 
discussion  of  impacts  in  the 
Classification  section). 

All  of  these  small  entities  are  affected 
by  the  permanent  7.5-percent  extension 
of  the  pollock  CDQ  allocation.  Direct 
participants  in  the  fisheries,  including 
the  CDQ  groups,  their  harvesting  and 
processing  partners,  and  the  vessels  and 
processors  that  participate  in  the  open 
access  pollock  fisheries  are  required  to 
conduct  their  pollock  fisheries  so  that 
the  catch  of  pollock  does  not  exceed  the 
quotas  established  by  this  rule  and  by 
other  regulations  governing  the  BSAI 
pollock  quotas. 

The  CDQ  groups  are  required  to 
monitor  and  accurately  report  the  catch 
of  pollock  CDQ.  They  must  evaluate 
each  haul  by  a  catcher/processor  or 
delivery  by  a  catcher  vessel  to 
determine  whether  pollock  represents 
40  percent  or  more  of  the  total 
groundfish  catch  weight.  If  this  criteria 
is  met,  the  pollock  catch  must  be 
reported  on  the  CDQ  catch  report 
subtracted  firam  the  CDQ  group's 
available  pollock  CDQ.  If  the  haul  or 
delivery  does  not  meet  the  40  percent 
threshold,  the  CDQ  group  must  not 
report  this  pollock  catch  on  the  CDQ 
catch  report.  This  pollock  catch  will  be 
monitored  by  NMFS  through  data 


collected  by  the  CDQ  observer  and  will 
be  subtracted  from  the  amount  of 
pollock  available  to  the  CDQ  and  non- 
CDQ  fisheries  in  the  incidental  catch 
allowance. 

The  removal  of  squid  as  a  CDQ 
species  does  not  result  in  any  additional 
requirements  on  any  participant  in  the 
CE)Q  or  non-CDQ  fisheries. 

No  additional  recordkeeping  or 
reporting  requirements  are  placed  on 
the  vessels  or  processors  participating  in 
the  pollock  or  other  MS  groundfish  CDQ 
fisheries  or  on  the  communities  affected 
by  the  pollock  CDQ  allocation. 

Classification 

The  Administrator,  Alaska  Region, 
NMFS,  (Regional  Administrator) 
determined  that  the  final  rule 
implementing  Amendment  45  and  the 
emergency  interim  rule  implementing 
parts  of  the  AFA  are  necessary  for  the 
conservation  and  management  of  the 
groundfish  fisheries  of  BSAI.  The 
Regional  Administrator  also  determined 
that  this  final  rule  and  emergency 
interim  rule  are  consistent  with  die 
Magnuson-Stevens  Act  and  other 
applicable  laws. 

The  final  rule  and  the  emergency 
interim  rule  have  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

NMFS  prepared  a  final  regulatory 
flexibility  analysis  for  Amendment  45. 
Amendment  45  is  necessary  to  continue 
the  allocation  of  pollock  to  the  CDQ 
Program  after  December  31,  1998.  NMFS 
received  no  comments  on  the  Initial 
Regulatory  Flexibility  Analysis. 

The  analysis  estimates  that  the  total 
universe  of  entities  affected  by 
regulations  governing  the  BSAI  pollock 
fishery  is  249.  Of  these,  130  are  small 
entities.  The  total  universe  comprises  6 
CDQ  groups,  56  western  Alaska 
communities  eligible  for  the  CDQ 
program,  5  communities  whose 
residents  participate  in  the  BSAI 
pollock  fisheries  but  are  not  eligible  for 
the  CDQ  program,  140  catcher  vessels 
using  trawl  gear,  31  catcher/ processors 
using  trawl  gear,  3  motherships,  and  8 
shoreside  processing  plants.  The  small 
entities  are  the  6  CE)Q  groups,  the  56 
western  Alaska  communities  eligible  for 
the  CDQ  program,  4  of  the  Alaskan 
conununities  whose  residents 
participate  in  the  BSAI  pollock  fisheries 
but  cire  not  eligible  for  the  CDQ 
program,  and  64  of  the  catcher  vessel*. 

The  64  catcher  vessels  participating  in 
the  BSAI  pollock  fisheries  could  be 
significantly  impacted  by  the  pollock 
CDQ  allocation  because  a  7.5-percent 
reduction  in  the  pollock  TAG  may 
reduce  the  annual  gross  revenues  of 
these  vessel  owners  by  more  than  5 
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percent  relative  to  the  alternative  of  not 
allocating  pollock  to  the  CDQ  program. 
The  impact  of  the  pollock  CDQ 
allocation  on  the  four  Alaskan  non-CDQ 
communities  (Unalaska,  Sand  Point, 
King  Cove,  and  Kodiak)  is  not  known 
but  could  be  significant  depending  on 
the  amount  of  annual  revenue  lost 
because  pollock  CDQ  may  be  processed 
at  different  plants  than  pollock  from  the 
open  access  fisheries.  The  64  catcher 
vessels  and  four  non-CDQ  communities 
represent  52  percent  of  the  small 
entities  in  the  BSAI  pollock  fisheries. 

The  6  CDQ  groups  representing  56 
western  Alaska  communities  derive  a 
significant  portion  of  their  CDQ 
revenues  from  the  pollock  CDQ 
allocation.  Allocating  7.5  percent  of  the 
pollock  TAC  to  the  CDQ  program  v«ll 
allow  these  small  entities  to  continue  to 
benefit  from  the  pollock  CDQ  fisheries. 
Not  reauthorizing  the  pollock  CDQ 
allocation  would  have  a  significant 
impact  on  these  small  entities. 

NMFS  considered  two  alternatives 
that  could  have  mitigated  the  negative 
economic  impacts  on  the  small  entities 
affected  by  this  action.  The  first 
alternative  would  be  to  allocate  3.5 
percent  of  pollock  TAC  to  the  CDQ 
reserve.  Although  this  alternative  would 
benefit  the  small  entities  not  receiving 
CDQ  allocation,  the  benefits  accruing  to 
the  56  CDQ  communities  would  be 
considerably  less.  The  alternatives  that 
those  communities  have  for  generating 
income  and  investment  are  so  small  that 
the  reduction  from  7.5  percent  to  3.5 
percent  reserve  would  be  likely  to 
produce  significant  negative  economic 
impacts  on  these  small  entities.  The 
trade  off  is  clear;  by  reserving  3.5 
percent  instead  of  7.5  percent,  the 
catcher  vessels  gain  at  the  expense  of 
the  CDQ  commiuiities.  However, 
because  of  the  relative  absence  of 
alternative  economic  bases  in  the  CDQ 
communities,  those  communities  will 
experience  a  relatively  greater  economic 
impact  than  would  other  regions  of  the 
State  and  the  country  in  general. 

The  second  alternative  would  be  to  let 
the  present  reserve  of  7.5  percent  of 
pollock  TAC  expire  at  the  end  of  1998. 
This  action  would  result  in  a  further 
shift  of  impacts  from  one  set  of  small 
entities  to  another.  It  would  benefit  the 
non-CEKJ  participants  in  the  fishery 
while  cutting  revenues  of  the  CDQ 
groups. 

Because  the  CDQ  program  is 
allocative  by  nature,  any  approved 
alternative  will  affect  small  entities.  If 
the  7.5  percent  allocation  alternative 
were  found  to  be  inconsistent  with  the 
Magnuson- Stevens  Act,  NMFS  could 
only  disapprove  it.  Reconsideration  of 
the  3.5  percent  or  other  allocation 


alternatives  by  the  Council  and  the 
public  would  be  time  consuming  and 
disruptive  to  the  ongoing  CDQ  program. 
Because  this  rule  is  an  allocation  from 
one  group  of  small  entities  to  another, 
the  Council  weighed  the  economic  and 
social  effects  and  selected  its  preferred 
alternative  as  a  legal  alternative  for 
achieving  its  statutory  objective  of 
allocating  the  TAC  of  pollock  in  the 
Bering  Sea  and  Aleutian  Islands  fishery 
to  the  CDQ  program. 

A  copy  of  this  analysis  is  available 
fit>m  NMFS  (see  ADDRESSES). 

The  portions  of  this  rule  implemented 
as  an  emergency  interim  rule  are  exempt 
fi-om  the  procedures  of  the  Regulatory 
Flexibility  Act  because  these  portions  of 
the  rule  are  issued  without  opportunity 
for  prior  public  comment. 

NMFS  finds  that  good  cause,  under 
the  authority  contained  in  5  U.S.C. 
553(d)(3),  exists  to  waive  the  30-day 
delay  in  effective  date  for  the  provisions 
implemented  by  the  final  rule.  The 
primary  provision  of  the  final  rule  is  to 
permanently  extend  the  7.5%  pollock 
CDQ  allocation.  This  provision,  which 
must  be  effective  to  coincide  with  the 
effective  date  of  the  emergency  interim 
rule  provisions  prior  to  the  start  of  the 
pollock  CDQ  fisheries  on  January  20, 
1999,  would  not  require  any  regulated 
entities  to  take  any  steps  to  come  into 
compliance.  As  such,  a  delay  in 
effective  date  is  both  urmecessary  and 
contrary  to  the  public  interest. 

NMFS  also  finds  that  the  emergency 
portion  of  this  rule  implementing 
mandatory  provisions  of  the  AFA  must 
be  effective  by  January  20, 1999.  The 
AFA  was  enacted  October  20, 1998,  and 
contains  provisions  which  must  be  in 
place  prior  to  the  start  of  the  pollock 
fishery  on  January  20,  1999.  Given  this 
very  short  time  between  enactment  and 
the  opening  of  the  fishery,  there  was  not 
sufficient  time  to  accept 
prepromulgation  comment  on  these 
provisions.  Further,  if  the  procedure  for 
promulgating  these  rules  went  beyond 
January  20,  the  fishing  season  could  not 
begin  as  scheduled.  As  such,  there  is 
good  cause  to  waive  the  requirement  to 
provide  prior  notice  and  the 
opportimity  for  public  comment 
pursuant  to  authority  set  forth  at  5 
U.S.C.  553(b)(B),  as  such  procedures 
would  be  impracticable  and  contrary  to 
the  public  interest.  Similarly,  the  need 
to  implement  these  emergency  measures 
by  January  20, 1999,  the  opening  of  the 
pollock  fishery,  so  that  the  CDQ  groups 
may  fully  harvest  their  pollock  CDQ  and 
properly  account  for  their  pollock 
bycatch  as  estabfished  in  the  AFA, 
constitutes  good  cause  under  the 
authority  contained  in  5  U.S.C. 


553(d)(3)  to  waive  the  30-day  delay  in 
effective  date. 

The  emergency  interim  rule  contains 
a  reduction  in  a  coUection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  The 
collection  of  this  information  has  been 
approved  by  the  Office  of  Management 
and  Budget,  OMB  control  number  0648- 
0269.  Shoreside  processors  and  CDQ 
groups  currently  are  required  to  report 
all  pollock  harvested  in  the  CDQ 
fisheries  on  CDQ  delivery  reports  and 
CDQ  catch  reports.  This  emergency 
interim  nile  requires  that  the  incidental 
catch  of  pollock  in  non-pollock  CDQ 
fisheries  not  be  reported  on  the  CDQ 
delivery  report  and  the  CDQ  catch 
report. 

The  President  has  directed  Federal 
agencies  to  use  plain  language  in  their 
communications  with  the  public, 
including  regulations.  To  comply  with 
that  directive,  we  seek  public  comment 
on  any  ambiguity  or  unnecessary 
complexity  arising  from  the  language 
used  in  this  emergency  interim  rule. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  January  20, 1999. 
Andrew  A.  Rosenberg, 
Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  etseq..  1801  et 
seq.  and  3631  et  seq. 

2.  In  §  679.2,  the  definitions  for 
"Community  Development  Quota 
Program  (CDQ  Program)(applicable 
through  December  31, 1998)", 
"Community  Development  Quota 
Reserve  (CDQ  Reserve)  (applicable 
through  December  31, 1998)",  "Pollock 
CDQ  fishing"  and  "Sablefish  CDQ 
reserve"  are  removed;  the  definitions  for 
"CDQ  allocation",  "Community 
Development  Quota",  "PSQ  allocation", 
and  "PSQ  species"  are  revised;  the 
definition  for  "Groundfish  CDQ  fishing 
(applicable  through  December  31, 
1998)"  is  suspended;  and  new 
definitions  for  "American  Fisheries  Act 
(AFA)",  "Community  Development 
Quota  Program  (CDQ  Program)", 
"Community  Development  Quota 
Reserve",  "Groundfish  CDQ  fishing". 
"Directed  fishing  for  pollock  CDQ",  and 
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"Fixed  gear  sableish  CDQ  reserve"  are 
added  in  alphabet  ical  order  to  read  as 
follows: 

§679.2    D«finltioru. 

•         •         •         *         * 

American  Fishe  ries  Act  (AFA)  means 
Title  II — Fishehea  Subtitles  I  and  II,  as 
cited  within  the  C  mnibus 
Appropriations  BJll  FY99  (Pub.  L.  105- 
277). 


CDQ  allocation 
a  CDQ  reserve  specified 
that  is  assigned  to 
NMFS  approves  a 


means  a  percentage  of 

under  §679.31 
a  CDQ  group  when 
proposed  CDP. 


Community  Development  Quota 
(CDQ)  means  the  i  imount  of  a  CDQ 
species  established  under  §679.31  that 
is  allocated  to  the  CDQ  program. 

Community  Development  Quota 
Program  (CDQ  Program)  means  the 
Western  Alaska  Community 
Development  Qudta  Program 
implemented  undfer  subpart  C  of  this 
part.  I 

Community  Development  Quota 
reserve  (CDQ  resejve)  means  a 
percentage  of  a  total  allowable  catch  for 
groundfish,  a  peroentage  of  a  catch  limit 
for  halibut,  or  perf:entage  of  a  guideline 
harvest  level  for  c^b  that  has  been  set 
aside  for  purposes  of  the  CDQ  program. 
***** 

Directed  fishing  for  pollock  CDQ 
means  fishing  thai|  results  in  the 
following:  i 

(1)  For  each  haul  by  a  catcher/ 
processor,  the  round  weight  of  pollock 
represents  40  perqent  or  more  by  weight 
of  the  total  roimd  Weight  of  all 
groundfish  in  the  naul. 

(2)  For  each  delivery  by  a  catcher 
vessel,  the  round  weight  of  pollock 
represents  40  percent  or  more  by  weight 
of  the  total  round  freight  of  all 
groundfish  delivei  'ed  to  the  processor. 


Fixed  gear  sableish 
means  20  percent 
gear  TAC  for  each 
for  which  a  sablensh 
under  §  679.20(b) 
§  679.31(b). 


CDQ  reserve 
of  the  sablefish  fixed 
subarea  in  the  BSAI 
TAC  is  specified 
)(iii)(B).  See  also 


Groundfish  CEK]  fishing  means 
fishing  by  an  eligi  sle  vessel  listed  on  an 
approved  CDP  that  results  in  the  catch 
of  any  groundfish  iCDQ  species. 
•        •        •        •        • 

PSQ  allocation  means  a  percentage  of 
a  PSQ  reserve  specified  under 
§679.21(e)(l)(i)  ajid  (e)(2)(ii)  that  is 
assigned  to  a  CDQ  group  when  NMFS 
approves  a  proposed  CDP.  See  also 
§  679.31(d). 


PSQ  species  means  any  species  that 
has  been  assigned  to  a  PSQ  reserve 
under  §679.21(e)(l)(i)  and  (e)(2)(ii)  for 
purposes  of  the  CDQ  program.  See  also 
§  679.31(d). 


§679.7    [Amended] 

3.  In  §  679.7,  paragraph  (d)(24)  is 
removed  and  paragraphs  (d)(25)  through 
(d)(28)  are  redesignated  as  paragraphs 
(d)(24)  through  (d)(27),  respectively. 

4.  In  §679.20,  paragraphs  (b)(l)(iii)(A) 
is  suspended  and  paragraph  (b)(l)(iii)(D) 
is  added  to  read  as  follows: 

§  679.20    General  limitations. 

***** 

(b)*  •  * 

(1)  •  *  • 

(iii)  •  *  * 

(D)  Groundfish  CDQ.  Except  as 
limited  by  §  679.31(a)  and  section  206(a) 
of  the  AFA,  one  half  of  the  nonspecified 
reserve  established  by  paragraph 
(b)(l)(i)  of  this  section  for  all  species 
except  squid  is  apportioned  to  the 
groundfish  CDQ  reserve. 
***** 

5.  In  §679.30,  paragraph  (a)(4)  is 
revised  to  read  as  follows: 

§  679.30    General  CDQ  regulations. 

(a)  •  •  * 

(4)  Request  for  CDQ  and  PSQ 
allocations.  A  list  of  the  percentage  of 
each  CDQ  reserve  and  PSQ  reserve,  as 
described  at  §679.31  that  is  being 
requested.  The  request  for  allocations  of 
CDQ  and  PSQ  must  identify  percentage 
allocations  requested  for  ClXi  fisheries 
identified  by  the  primary  target  species 
of  the  fishery  as  defined  by  the  qualified 
applicant  and  the  gear  types  of  the 
vessels  that  will  be  used  to  harvest  the 
catch. 


§679.31    [Amended] 

6.  In  §  679.31,  paragraph  (a)  is 
amended  by  removing  parenthetical  " 
(applicable  through  IDecember  31, 
1998)". 

7.  In  §679.32,  paragraph  (a)(1)  is 
revised,  paragraphs  (a)(2),  (a)(3),  and  (e) 
are  suspended  and  new  paragraphs 
(a)(4)  and  (g)  are  added  to  read  as 
follows: 

§  679.32    Groundfish  and  haiitMJt  CDQ 
catct«  monitoring. 

(a)  Applicability.  (1)  The  CDQ  group, 
the  operator  of  a  vessel,  and  the 
manager  of  a  shoreside  processor  must 
comply  with  the  requirements  of 
paragraphs  (b)  through  (d)  of  this 
section  while  groundfish  CDQ  fishing  as 
defined  at  §679.2.  In  addition,  the  CDQ 
group  is  responsible  for  ensuring  that 


vessels  and  processors  listed  as  eligible 
on  the  CDQ  group's  approved  CDP 
comply  with  all  requirements  of  this 
section  while  harvesting  or  processing 
CDQ  species. 
***** 

(4)  Requirements  for  the  accounting  of 
pollock  while  CDQ  fishing  are  at 
paragraph  (g)  of  this  section. 

***** 

(g)  Pollock  CDQ— (1)  Directed  fishing 
for  pollock  CDQ.  Owners  and  operators 
of  vessels  directed  fishing  for  pollock 
CDQ  as  defined  at  §  679.2  and 
processors  taking  deliveries  from  vessels 
directed  fishing  for  pollock  CDQ  must 
comply  with  all  applicable  requirements 
of  paragraphs  (a)  through  (d)  of  this 
section.  Pollock  catch  by  vessels 
directed  fishing  for  pollock  CDQ  will 
accrue  against  the  pollock  CDQ  for  the 
CDQ  group.  The  CDQ  group  must  report 
all  pollock  caught  by  vessels  directed 
fishing  for  pollock  CDQ  on  the  CDQ 
catch  report. 

(2)  Catch  of  pollock  by  vessels  not 
directed  fishing  for  pollock  CDQ. 
Pollock  catch  by  vessels  groundfish 
CDQ  fishing,  but  not  directed  fishing  for 
pollock  CDQ  as  defined  at  § 

679.2,  will  not  accrue  against  the 
pollock  CDQ  for  the  CDQ  group.  The 
CDQ  group  must  not  report  this  pollock 
catch  on  the  CDQ  catch  report. 

(3)  Vessel  operators  must  retain  all 
pollock  caught  in  any  groundfish  CDQ 
fishery  as  required  at  §  679.27  (IR/IU). 


8.  In  §  679.50,  paragraph  (c)(4)  is 
revised  to  read  as  follows. 

§  679.50    Groundfish  Observer  Program 
applicable  through  Oecemt>er  31, 2000. 


(c)  *  *  • 

(4)  Groundfish  CDQ  fisheries.  The 
owner  or  operator  of  a  vessel  groundfish 
CDQ  fishing  as  defined  at  §  679.2  must 
comply  with  the  following  minimum 
observer  coverage  requirements  each 
day  that  the  vessel  is  used  to  harvest, 
transport,  process,  deliver,  or  take 
deliveries  of  CDQ  or  PSQ  species.  The 
time  required  for  the  CDQ  observer  to 
complete  sampling,  data  recording,  and 
data  communication  duties  shall  not 
exceed  12  hours  in  each  24-hour  period 
and  the  CDQ  observer  is  required  to 
sample  no  more  than  9  hours  in  each 
24-hour  period. 
***** 
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14  CFR  PART  234 

Amendments  to  the  On-Time 
Disclosure  Rule 

AGENCY:  Office  of  Secretary,  DOT. 
ACTION:  Notice  of  withdrawal. 

summary:  The  Office  of  Secretary  is 
withdrawing  its  rulemaking  proposal  to 
revise  the  on-time  flight  performance 
reporting  requirements.  The  Department 
had  proposed  to  re-establish  the 
exclusion  of  flights  delayed  or  cancelled 
due  to  mechanical  problems.  This 
withdrawal  of  the  rule  is  taken  in 
response  to  comments  made  to  the 
notice  of  proposed  rulemaking  by 
consumer  groups,  safety  experts  and 
various  airlines. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Stankus  or  Clay  Moritz,  Office 
of  Airline  Information,  K-25,  Bureau  of 
Transportation  Statistics,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington.  DC,  20590-0001. 
(202)  366^387  or  366-4385. 
respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  26, 1995.  the  Research  and 
Special  Programs  Administration 
{"RSPA")  issued  a  Notice  of  Proposed 
Rulemaking  ("NPRM")  (60  FR  29515; 
June  5. 1995)  seeking  public  comments 
on  the  proposal  to  revise  the  on-time 
flight  performance  reporting 
requirements  by  re-establishing  the 
exclusion  of  flights  delayed  or  cancelled 
due  to  mechanical  problems.  The  NPRM 
also  sought  comments  on  (1)  the 
retroactive  application  of  the  proposal, 
(2)  the  collection  and  publication  of 
flight  completion  data,  and  (3)  the  filing 
frequency  of  the  data  collection. 

Shortly,  after  the  RSPA  issued  the 
NPRM.  its  Office  of  Airline  Statistics 
was  transferred  to  the  Bureau  of 


Transportation  Statistics  (BTS).  BTS 
renamed  the  office  the  "Office  of  Airline 
Information"  (OAI).  OAI  administers  the 
on-time  flight  reporting  program. 

Comments  to  the  NPRM  were 
received  from  eight  air  carriers  (America 
West,  American  Airlines.  Delta  Air 
Lines,  Northwest  Airlines.  Southwest 
Airlines,  Trans  World  Airlines,  United 
Air  Lines,  and  USAir);  three  labor 
unions  (the  Air  Line  Pilots  Association, 
the  International  Association  of 
Machinists  and  Aerospace  Workers,  and 
Southwest  Airlines  Pilots'  Association); 
seven  consumers  groups  (American 
Automobile  Association,  Aviation 
Consumer  Action  Project,  Best  Fares 
Magazine,  Consumers  Report  Magazine, 
International  Airline  Passengers 
Association,  J.D.  Power  and  Associates, 
and  the  National  Consumers  League); 
one  research  group  (Aviation 
Foundation);  one  state  agency  (Michigan 
Department  of  Transportation);  and  19 
individuals,  which  include  three  pilots 
and  one  mechanic.  Also,  letters  to  DOT 
Secretary  Peiia  from  Representatives 
Luther  and  Oberstar,  Senator  Pressler 
and  the  House  of  Representatives' 
Committee  on  Transportation  and 
Infrastructiu^  co-signed  by 
Congressmen  Duncan,  Shuster,  Costello, 
Weller,  DeFazio,  LaHood,  Lipinski, 
Bachus,  Clement,  Seastrand,  IGm,  and 
Ewing  were  placed  in  the  docket. 

The  issues  addressed  by  the 
comments  were  safety,  consumer 
interest,  publication  of  a  completion 
factor,  reporting  frequency,  cost  of 
reporting,  and  restatement  of  prior  data. 
Each  of  these  issues  is  discussed  below 
under  separate  captions. 

Safety 

The  American  Automobile 
Association  (AAA)  has  over  37  million 
members  and  operates  approximately 
900  accredited  travel  agency  locations. 
AAA  does  not  believe  that  any  air 
carrier  would  cut  safety  to  gain  a 
perceived  marketing  advantage. 
According  to  an  informal  survey  by 
AAA  travel  agencies,  flight  delays  were 
low  on  the  list  of  air  passenger 
concerns. 

The  Airline  Pilots  Association  (ALPA) 
believes  the  inclusion  of  mechanical 
delays  and  cancellations  creates  a 
conflict  between  safety  and  on-time 
performance.  ALPA  cites  the  report 
"Zero  Accidents — A  Shared 
Responsibility,"  prepared  by  a  group  of 
safety  experts,  that  reporting  mechanical 


delays  and  cancellations  could 
intimidate  maintenance  personnel  and 
encourage  unsafe  practices.  ALPA 
wrote,  "While  airlines  and  their 
employees  will  always  consciously 
place  safety  ahead  of  on-time 
performance,  the  rule  as  amended  in 
September,  1994 — to  include 
mechanical  delays  in  the  on-time 
reports — raises  the  potential  of  a  conflict 
between  one-time  performance  and  the 
commitment  to  safety." 

American  Airlines  beUeves  that  DOT 
should  continue  requiring  airlines  to 
report  mechanical  delays  and 
cancellations  as  they  have  done  since 
January  1995  without  any  impact  on 
safe  operations.  American  said  that 
there  has  not  been  any  reported  instemce 
where  a  pilot  or  mechanic  was 
pressured  to  compromise  safety,  since 
American  and  other  airlines  did  not 
change  their  safety-related  dispatch  of 
aircraft.  By  letter  dated  April  21,  1995, 
the  chief  safety  officers  of  American, 
Delta,  United  and  USAir  advised 
Secretary  Pefia  that  airline  employees 
would  not  compromise  safety  because  of 
on-time  reporting  considerations.  They 
stated  that  reporting  mechanical  delays 
and  cancellations  creates  an  incentive 
for  air  carriers  to  improve  their 
mechanical  performance  through  the 
use  of  spare  aircraft  and  parts,  mechanic 
staffing,  scheduling  practices,  fleet 
decisions,  etc. 

In  testimony  before  the  House 
Committee  on  Transportation  and 
Infrastructure,  Subcommittee  on 
Aviation,  Robert  W.  Baker,  American's 
Executive  Vice  President — Operations, 
stated  "No  mechanic  would  jeopardize 
the  lives  of  customers  and  fellow 
workers,  as  well  as  his  or  her  career  to 
give  us  a  possible  boost  in  a  DOT 
dependability  statistic."  He  went  on  to 
state  that  if  the  industry  were  now 
sending  out  unsafe  aircraft  to  avoid 
delays,  that  fewer  delays  would  be 
reported.  However,  the  incidence  of 
delays  has  not  decreased. 

In  a  letter  to  Secretary  Peiia,  the 
Aviation  Subcommittee  on 
Transportation  and  Infrastructure  stated, 
"Including  mechemical  delays  may 
actually  enhance  safety  by  giving 
airlines  an  incentive  to  keep  their 
aircraft  in  top  condition  to  avoid 
mechanical  problems."  Moreover,  since 
mechanical  delays  and  cancellations 
have  been  included  in  tLe  carriers' 
reports,  there  is  no  evidence  that  safety 
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has  been  impair  jd.  A  correlation  to 
reporting  mechapical-related  delays  is 
the  reporting  of  tveather-related  delays. 
The  subcommitt  ee  stated  that  it  knows 
of  no  instances  i  vhere  an  airline 
employee  avoided  deicing  an  aircraft, 
flew  in  dangerous  weather  conditions  or 
engaged  in  risky  behavior  in  order  to 
improve  on-tim«i  performance.  "Given 
the  competence  and  integrity  of  aviation 
workers,  we  cannot  believe  that  any  of 
them  would  put  on-time  performance 
ahead  of  human  life." 

Delta  Air  Lines  states  that  there  is  "no 
safety  issue  associated  with  on-time 
reporting."  Delta  refutes  Northwest's 
claim  that,  during  a  January  1995  safety 
conference,  thers  was  "unanimous" 
agreement  that  r  sporting  mechanical 
delays  and  cancellations  have  negative 
safety  implications.  Delta  along  with 
American.  Unitt  d  and  USAir  represent 
68.4  percent  of  ijevenue  passenger  miles 
and  58.5  percent  of  departures  among 
reporting  carriei  s.  These  four  carriers 
have  confidence  in  the  integrity  of  their 
pilots  and  mechinics  that  "they  would 
not  compromise  safety  to  make  an  on- 
time  goal." 

Since  there  is  no  evidence  that  any 
airline  or  emplo  ^ee  has  ever 
compromised  sa  fety  to  achieve  an  on- 
time  flight,  Delta  questions  DOT's  logic 
for  singling  out  mechanical  delays  for 
exclusion  from  Ihe  reporting  system. 
Delta  believes  tqat  mechanical  delays 
should  be  treated  in  the  same  manner  as 
weather  delays,  fueling  delays  and 
deicing  delays,  fince  they  all  involve  an 
element  of  employee  judgment. 

Mr.  Jeffrey  R.  prunow  believes  U.S. 
air  travelers  are  {intelligent  consiuners 
and  do  not  need  the  benevolent 
protection  of  tht  govenunent  on  this 
issue.  One  of  thf  FAA's  roles  is  to 
monitor  the  maihtenance  of  aircraft. 
Maintenance  delays  should  remain  in 
the  on-time  repi^rts. 

International  ^Une  Passengers 
Association  (lAPA)  believes  that  the 
consumer  should  know  if  an  airline  is 
"suffering  many  mechanical  delays,  it 
may  be  an  early  [sign  of  financial  distress 
or  retention  of  oilder  aircraft  too  long." 
Also,  lAPA  believes  in  the  integrity  of 
the  professional]  mechanics,  fli^t  crews 
and  cabin  crew^  to  operate  in  a  safe 
manner.  If  EKDTJis  concerned  that  a 
mechjmic  wouU  take  improper  action  to 
improve  a  carrier's  on-time 
performance,  it  ^hould  impose 
substantial  fine$  or  criminal  sanctions 
for  such  an  act. 

The  intemati(>nal  Association  of 
Machinists  and  ^Aerospace  Workers 
(lAMAW)  strongly  supports  the 
exclusion  of  mechanical  delays  and 
cancellations  from  on-time  reporting.  It 
states  that  interests  of  airline  safety 


cannot  be  subordinated  to  the  carriers' 
competitive  need  to  improve  on-time 
performance  percentages.  lAMAW 
stated  that  safety  experts  believe  that 
"inclusion  of  mechanicals  intimidates 
maintenance  personnel  and  encourages 
potentially  unsafe  practices." 

Mr.  Darryl  Jenkins,  a  visiting  scholar 
at  George  Washington  University,  does 
not  believe  that  safety  will  be  adversely 
impacted  by  the  reporting  of 
mechanicals.  However,  if  the 
Department  believes  otherwise,  then 
delays  due  to  weather  should  not  be 
included  in  on-time  performance  report 
because  dispatchers  face  a  conflict 
between  on-time  performance  and 
safety. 

State  of  Michigan  Department  of 
Transportation  believes  including 
mechanical  delays  and  cancellations 
could  compromise  safety.  Airline 
personnel  may  feel  compelled  to  send 
out  an  aircraft  with  mechanical 
problems  to  maintain  on-time 
performance  records. 

Northwest  Airlines  contends  that  the 
inclusion  of  mechanicals  may 
compromise  safety  by  placing  undue 
pressure  on  maintenance  persoimel  and 
increase  the  likelihood  of  human  error. 
Northwest  states  that  the  elimination  of 
mechanicals  from  the  Department's  on- 
time  reporting  system  ranked  among  the 
top  five  safety  recommendations  of  the 
Aircraft  Maintenance  Procedures  and 
Inspections  Workshop  at  the  1995 
Aviation  Safety  Conference.  Northwest 
stated,  "including  mechanical  delays  in 
on-time  reporting  may  well  have  an 
impact  on  the  safety  of  our  system. 
There  is  no  legitimate  reason  for 
assuming  any  additional  safety  risk  for 
the  sake  of  more  pristine  on-time 
performance  data.  We  can  and  should 
choose  to  eliminate  this  risk." 

Southwest  Airlines  believes  the  only 
practical  means  of  resolving  the 
inherent  conflict  between  on-time 
performance  and  safety  is  reinstitution 
of  the  exclusion  for  mechanical 
problems.  Because  on-time  rankings  are 
widely  reported  in  the  media,  they  have 
become  an  important  component  in 
airline  advertising. 

The  Southwest  Airlines  Pilots' 
Association  (SWAP A)  states  that  the 
inclusion  of  mechanicals  puts  added 
pressure  on  an  employee  to  get  a  job 
done  properly  and  in  a  timely  manner. 
SWAPA  reconunends  that  DOT  take  the 
safe  and  proven  action  of  not  reporting 
mechanicals. 

TWA  believes  that  there  is  a  serious 
risk  that  operating  personnel  will  feel 
pressured  by  the  on-time  reporting 
requirements  to  release  aircraft  faster, 
and  that  the  risk  of  error  will  be 
increased  by  such  pressure. 


United  Air  Lines  states  that  including 
mechanicals  in  its  on-time  reports  for 
the  first  several  months  of  1995  has  not 
otherwise  affected  United's  operation  or 
its  commitment  to  safety.  Passenger 
safety  is  still  the  most  important 
responsibility  of  air  carriers.  For  the 
Department  to  second-guess  its  earlier 
decision  to  include  mechanical  delays 
and  cancellations  and  now  reverse  itself 
can  only  cause  consumers  and  the 
airline  industry,  generally,  to  question 
the  Department's  credibility. 

USAir  (now  US  Airways)  states  that 
there  is  no  evidence  to  support  the 
argument  that  on-time  reporting 
statistics  affect  safety  or  maintenance 
practices.  Excluding  mechanical  delays 
rewards  carriers  that  choose  to  operate 
with  older,  less  reliable  aircraft,  or  with 
less  rigorous  preventive  maintenance 
programs. 

Mr.  Ed  Wayman,  an  accountant  with 
piloting  experience,  says  that  he  always 
takes  the  safe  course  when  it  comes  to 
flying,  and  this  goes  double  when  he 
has  family  along.  He  believes  that 
mechanicals  should  be  reported  so  that 
he  and  others  can  make  more  informed 
decisions. 

Mr.  Roger  White,  a  pilot  and  airline 
consumer,  believes  that  no  pilot  is  going 
to  take  an  aircraft  with  a  questionable 
mechanical  defect.  No  airline  will 
survive  if  it  intimidates  mechanics  into 
releasing  non-airworthy  aircrafl.  Too 
many  people  are  involved  in  the  process 
to  say  that  one  person  alone  can  allow 
an  imsafe  aircrafl  to  fly. 

Representative  Oberstar  states.  "The 
purpose  of  the  (on-time)  reporting  was 
to  encourage  airlines  to  modify  their 
behavior,  not  take  risks.  For  that  reason, 
mechanical  delays,  which  are  beyond 
the  control  of  the  carriers,  wisely  were 
not  included  in  the  counts." 
Representative  Oberstar  adds. 
"Mechanical  delays  are  beyond  the 
control  of  the  carriers.  It  is  critically 
important  to  safety  that  such  delays  be 
honored  until  the  repairs  are  made.  No 
good  public  purpose  is  served  by  giving 
an  airline  a  black  mark  for  fixing  an 
airplane."  Representative  Oberstar 
argues  that  the  Department  should 
remove  mechanical  delays  from  the 
reports. 

Consumer  Interest 

AAA  stated  that  flights  delayed  or 
cancelled  because  of  mechanical 
problems  should  be  included  in  the  air 
carrier  on-time  performance  in  order  to 
provide  the  most  reliable  and  accurate 
information  to  the  consumer. 

American  and  Delta  believe  that  the 
inclusion  of  mechanical  delays  and 
cancellations  is  pro  consumer,  allowing 
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the  consumer  to  know  his  overall 
chance  of  receiving  on-time  service. 

Delta  believes  that  if  mechanical 
delays  are  excluded,  the  Department 
should  limit  the  exclusion  to  the  one 
flight  where  the  mechanical  occurred. 
The  Department  should  not  allow 
carriers  to  reap  an  unintended  vdndfall 
by  permitting  exclusions  of  downline 
delays  which  may  be  only  tenuously 
related  to  the  initial  event. 

The  National  Consumers  League, 
International  AirUne  Passengers 
Association,  Aviation  Foundation,  Best 
Fares,  Consumer  Reports  Travel  Letter, 
Aviation  Consumer  Action  Project  and 
JD  Power  Associates  filed  a  consensus 
statement.  Their  main  concern  is  that 
the  traveling  consumers  receive 
"reliable,  accurate,  complete,  and 
consistent  information  to  make  sound 
travel  decisions. "  They  believe  that 
carriers  must  report  their  mechanical 
delays  and  cancellations  to  have 
reliable,  acciuate,  complete,  and 
consistent  data. 

Donald  J.  Amdt,  a  business  traveler, 
wants  more  informative  data  to  help 
when  making  travel  decisions.  Delays 
should  be  reported  in  five  categories: 
weather,  mechanicals,  airline-induced, 
taxi  delays,  and  other  (passenger- 
induced,  no  fault  of  air  carrier).  If  DOT 
drops  mechanical  delays  and 
cancellations  from  the  data,  it  should 
just  stop  providing  the  information.  Mr. 
Amdt  stated,  "The  main  problem  we 
have  today  is  the  amount  of  lying  that 
goes  on  vfith  airline  information." 

Peter  Bentley  requests  that  DOT  not 
exclude  mechanical  delays  and 
cancellations.  He  believes  exclusion 
would  distort  the  on-time  results  in 
favor  of  the  least  efficient  airlines  and 
be  detrimental  to  the  airlines  that  do  not 
inconvenience  their  customers  and  still 
maintain  safe  aircraft. 

The  Aviation  Subcommittee  on 
Transportation  and  Infrastructure 
believes  that  on-time  performance  data 
provide  important  information  to 
consumers  that  would  lose  value  if 
certain  types  of  delays  were  excluded. 

Mr.  Roy  L.  Farrelly,  a  pilot  irom  Delta 
Air  Lines,  states  that  excluding 
mechanical  delays  would  make  the 
reports  useless. 

Ms.  Laurie  Fitch,  Mr.  Joseph  M. 
Grohsan,  Ms.  Wendy  Jaquez,  Mr. 
Kenneth  R.  Kirkwood,  Mr.  G.L. 
Krayniak,  Mr.  Daniel  C.  Palmer,  Mr. 
Gary  Reed,  and  Mr.  William  M. 
Patterson  filed  separate  comments.  They 
want  total,  acciu^te  information  to  make 
travel  decisions.  They  support  the 
inclusion  of  mechanical  delays  in  the 
on-time  statistics. 

lAPA  would  like  the  reason  for  flight 
delays  to  be  identified.  Some  delays  are 


caused  by  weather,  by  the  air  traffic 
control  system  or  by  the  airlines.  "Any 
accurate  system  of  on-time  reporting 
should  give  higher  grades  to  the  airline 
that  gets  its  passengers  to  its 
destination,  rather  than  the  airline  that 
has  a  mechanical,  cancels  a  flight  and 
strands  the  passengers."  Excluding 
mechanical  delays  from  on-time 
reporting  ends  up  penalizing  a  carrier 
that  serves  its  passengers  by  getting 
them  to  their  destination  by  using  a 
backup  aircraft  when  it  has  a 
mechanical  problem. 

Mr.  Darryl  Jenkins  wrote,  "In  reality, 
the  Department  has  failed  to  appreciate 
the  power  of  information  in  the  hands 
of  the  consumer.  Information  that  is 
incomplete,  unreliable  and  inaccurate — 
such  as  is  being  proposed — only 
sustains  poor  performance  and 
reinforces  marketplace  inefficiencies." 

Mr.  Keith.  Johnson,  a  pilot  from 
United  AirUnes,  supports  the  exclusion 
of  mechanical  delays  and  cancellations. 
He  also  believes  that  carriers  like 
United,  Delta  and  American  are  at  a 
disadvantage  because  they  use  the  latest 
technology  that  records  their  takeoff  and 
landing  times  automatically.  Northwest 
and  Southwest  use  manual  input,  which 
Mr.  Johnson  believes  can  work  to  those 
carriers'  benefit. 

National  Consumer  League  asks  that 
IX)T  provide  complete  information 
about  airline  on-time  performance. 
Excluding  mechanicals  is  basically 
imfair.  An  airline  that  encounters  a  few 
weather  delays,  which  are  unavoidable, 
loses  out  in  the  on-time  rankings  to 
another  carrier  that  misses  the  bad 
weather  but  has  many  flights  delayed 
and  canceled  because  of  mechanical 
problems,  because  mechanical  problems 
are  not  part  of  the  calculation.  By 
excluding  mechanicals,  DOT  penalizes 
the  very  airlines  that  have  chosen  to  put 
in  place  aggressive  preventive 
maintenance  programs. 

Mr.  Craig  Searls  says  that  it  is  very 
important  to  business  travelers  to  assess 
the  probability  of  arriving  at  their 
destination  on-time.  He  believes  most 
delays  are  caused  by  the  weather, 
mechanical  problems  and  system 
operation  delays.  The  weather  can  be 
estimated  from  the  newspapers,  but  the 
only  way  to  assess  the  likelihood  of 
mechanical  problems  is  through  DOT's 
on-time  performance  reports. 

United  Air  Lines  believes  that 
Including  mechanical  delays  avoids  the 
differences  in  how  airlines  categorize 
mechanical  delays,  and  provides 
uniform  and  complete  public 
disclosure.  Excluding  mechanicals 
skews  the  data  and  produces  an 
inaccxirate  assessment  of  air  carrier 
performance. 


USAir  believes  that  excluding 
mechanicals  would  be  a  real  disservice 
to  consumers  because  it  paints  an 
inaccurate  picture  of  carriers' 
performances. 

Mr.  James  Whelan,  an  aircraft 
maintenance  professional  with  30-f 
years  of  experience,  states  that 
maintenance  delays  are  part  of  an 
airline's  overall  on-time  performance 
and  should  be  included  in  the  statistics. 

Mr.  White  wants  to  know  what 
percentage  of  all  flights  arrive  on-time, 
not  just  the  "good  flights"  or  those  that 
do  not  have  a  mechanical  problem. 

Autre  E.  Wilson  and  Betty  S.  Wilson 
filed  a  joint  comment.  They  believe 
mechanicals  should  be  included  in  the 
on-time  performance  reports  to  provide 
the  public  with  a  real  picture  of  airline 
performance.  Air  traffic  controllers  at  St. 
Louis  Lambert  International  Airport  are 
frequently  cited  as  the  cause  of  airline 
delays  when,  in  fact,  the  actual  cause  is 
an  air  carrier  that  operates  many  older 
jet  aircraft. 

Publication  of  a  Flight  Completion 
Factor 

American  believes  that  mechanicals 
should  be  included  in  the  completion 
percentage  even  if  they  are  excluded 
from  the  on-time  percentages.  DOT 
could  require  air  carriers  to  tag  those 
flights  which  are  to  be  excluded  from 
dependability  reporting  due  to 
mechanical  problems.  DOT  would  then 
have  comprehensive  data  to  compute  an 
accurate  departure-completion 
percentage  for  each  airline,  as  well  as 
the  ability  to  audit  carrier  compliance 
with  the  rules  governing  mechanical 
exclusions. 

Delta  believes  the  [Department  should 
collect  and  publish  the  overall 
scheduled  completion  rates  for  all 
carriers,  which  is  the  ratio  of  total 
domestic  flights  scheduled  to  total 
domestic  flights  completed. 
Nonscheduled  and  extra-section  flights 
should  be  excluded  because  the 
nimibers  of  such  operations  vary  from 
carrier  to  carrier  and  from  season  to 
season  and  would  distort  the 
percentages.  Delta  believes  publishing  a 
completion  factor  would  reward  carriers 
that  incur  the  cost  of  having  spare 
aircraft  and  crew  available. 

lAPA  believes  that  airUne  passengers 
should  have  information  on  the  actual 
number  of  flights  completed  by  an 
airline  compared  to  the  number  of 
flights  scheduled.  All  fUghts  should  be 
Included  regardless  of  the  reason  for 
cancellation,  i.e.,  mechanical  or  weather 
problems. 

Northwest  and  Southwest  support  the 
publication  of  completion  percentages 
so  long  as  mechanicals  are  excluded  and 
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airlines  will  no  be  forced  to  incur  any 
significant  additional  burden  or  cost. 
They  believe  the  reasons  for  excluding 
mechanicals  frc  m  the  completion 
percentages  are  the  same  for  excluding 
mechanicals  frcim  the  on-time  reports. 
Northwest  belli  ives  that  the  completion 
percentage  should  be  based  on  the 
number  of  sche  duled  departures 
completed  rathfcr  than  the  number  of 
scheduled  miles  completed. 

The  National  Consumer  League 
believes  that  or  e  of  the  deficiencies  in 
DOT'S  Air  Trav  el  Consumer  Report  is 
the  failure  to  include  information  on 
which  carriers  nost  often  complete  their 
scheduled  fligh  ts. 

TWA  believep  that  the  publication  of 
a  completion  percentage  will  provide 
useful  information  to  consumers  but, 
because  the  inf  jrmation  is  already 
available  in  reports  filed  with  DOT,  no 
further  submis!  ions  should  be  required 
of  carriers. 

United  beliei  es  that  DOT  can  readily 
publish  a  comj  letion  factor  from  the 
data  that  is  novr  reported.  However,  if 
mechanicals  arj  once  again  excluded, 
United  see  no  lenefit  of  only  reporting 
weather  and  aii  ■  traffic-control  related 
cancellations. 

USAir  states  that  a  completion 
percentage  sho  ild  be  based  on  the 
number  of  scheduled  flights  completed 
compared  to  its  number  of  scheduled 
flights.  Using  1-100  data  would  skew 
the  data,  because  extra  section  flights 
would  cause  a  :arrier*s  completion 
percentage  to  he  overstated. 

Reporting  Fret;  uency 

American  an  d  Delta  believes  that  less 
frequently  repc  rting  would  not  reduce 
reporting  burd(  !n  and  support  monthly 
reporting. 

Northwest  Ixlieves  that  significant 
savings  to  the  airlines,  CRS  operators 
and  the  Depart  nent  could  be  realized  by 
the  change  to  q  uarterly  submissions. 

Southwest  St  ates  that  less  fi-equent 
reporting  would  not  significantly  reduce 
the  burden  on  Carriers  or  increase  the 
usefulness  of  the  information  to 
consumers,  wl^  receive  more  aurent 
information  byl  monthly,  rather  than 
quarterly  repoijls. 

TWA  suppoits  the  continuation  of 
monthly  reporting.  TWA  states  that 
since  carriers  will  still  have  to  collect 
on-time  performance  data,  it  will  not 
make  any  difference  whether  they 
submit  the  dati  i  monthly  or  quarterly. 
There  is  no  sigiificant  saving  from  less 
frequent  reporl  ing. 

United  Air  Lines  prefers  monthly 
reporting,  because  consumers  benefit 
from  having  th  b  most  recent  and  reliable 
information  or  which  to  base  their 
purchasing  derisions. 


Cost  of  Reporting 

Delta  states  that  it  is  less  costly  to 
report  under  the  current  system  where 
carriers  report  all  domestic  scheduled 
passenger  flights. 

Resubmission  of  Prior  Data  To  Exclude 

Mechanicals 

Northwest  supports  the  retroactive 
application  of  the  mechanical-based 
exclusion  in  order  to  preserve  the 
integrity  and  consumer  usefulness  of  the 
Department's  historical  on-time  data. 

While  United  Air  Lines  beUeves  that 
airlines  should  continue  to  include 
mechanicals  in  their  on-time 
performance,  if  the  Department  decides 
to  exclude  them,  then  the  airlines 
should  refile  past  reports  for  the 
intervening  months  to  ensure  that  all 
monthly  data  are  comparable  and 
consistent. 

Determination 

Based  on  the  reporting  experience 
since  1995,  the  Department  has  decided 
to  withdraw  its  notice  of  proposed 
rulemaking.  There  have  been  no 
incidents  where  a  carrier  operated  a 
flight  with  an  unairworthy  aircraft  to 
improve  its  on-time  flight  performance. 
The  requirement  to  report  mechaniceds 
may  create  a  market-based  incentive  for 
airlines  to  improve  preventive 
maintenance  procedures  and  to  have 
readily  available  back-up  flight  crews 
and  aircraft.  Title  15  CFR  Part  234  does 
not  specify  an  on-time  flight 
performance  standard  that  carriers  must 
meet.  Rather,  the  carriers'  reports 
provide  consiuners  with  information  on 
carrier  performance,  which  the 
consumer  may  use  in  carrier  selection. 

The  Department  compared  the  carrier 
rankings  for  the  calendar  year  1994  with 
calendar  year  1995.  The  former  period 
excludes  mechanical  delays  and 
cancellations,  while  the  latter  period 
includes  all  flights.  With  the  exception 
of  two  carriers,  on-time  performance 
percentages  were  lower  in  1995.  The 
lower  on-time  percentages  can  be 
attributed,  in  part,  to  the  elimination  of 
the  mechanical  exclusion.  We  believe 
the  1995  reports  are  a  more  truthful 
portrayal  of  air  carrier  performance. 

Because  we  are  continuing  current 
practice,  there  is  no  need  for  collecting 
and  publishing  flight  completion  data. 
The  carriers  expressed  little  interest  in 
reducing  filing  frequency  so  we  are. 
therefore,  not  making  any  change. 

Issued  in  Washington,  DC,  on  January  19, 
1999. 

Rodney  Slater, 
Secretary. 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  301 

[REG-1 06564-88] 

RIN  1545-AW86 

Modifications  and  Additions  to  the 
Unified  Partnership  Audit  Procedures 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking, 
notice  of  proposed  rulemaking  by  cross- 
reference  to  temporary  regulations,  and 
notice  of  public  hearing. 

SUMMARY:  In  the  Rules  and  Regulations 
of  this  issue  of  the  Federal  Register,  the 
Internal  Revenue  Service  (Service)  is 
issuing  temporary  regulations  relating  to 
the  unified  partnership  audit 
procedures  added  to  the  Internal 
Revenue  Code  by  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982 
(TEFRA).  The  text  of  those  temporary 
regulations  also  generally  serves  as  the 
text  of  these  proposed  regulations.  This 
document  also  provides  a  notice  of 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  and  electronic  comments 
must  be  received  by  April  26, 1999. 
Outlines  of  topics  to  be  discussed  at  the 
public  hearing  scheduled  for  April  14, 
1999,  at  10  a.m.  must  be  received  by 
March  24, 1999. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  {REG-106564-98). 
room  5226,  Internal  Revenue  Service. 
FOB  7604.  Ben  Franklin  Station. 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
106564-98),  Courier's  desk.  Internal 
Revenue  Service,  1111  Constitution 
Avenue.  NW.  Washington.  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 

tax regs/comments.html.  The  public 

hearing  will  be  held  in  Room  2615, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  and  temporary 
regulations.  Robert  G.  Honigman.  (202) 
622-3050;  concerning  submissions  of 
comments,  the  hearing,  and/or  to  be 
placed  on  the  building  access  list  to 
attend  the  hearing  Michael  L.  Slaughter, 
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Jr.,  (202)  622-7180  (not  toll-free 

numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

Temporary  and  final  regulations  in 
the  Rules  and  Regulations  section  of  this 
issue  of  the  Federal  Register  amend  the 
Procedure  and  Administration 
Regulations  (26  CFR  part  301)  relating  to 
the  unified  partnership  audit 
procedures  found  in  sections  6221 
through  6233  of  the  Internal  Revenue 
Code  (Code). 

The  text  of  those  temporary 
regulations  also  generally  serves  as  the 
text  of  these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  temporary  and  proposed 
regulations. 

Temporary  regulations  previously 
were  published  on  December  13, 1984 
(49  FR  48536),  and  March  5, 1987  (52 
FR  6779)  (the  existing  regulations).  The 
Service  intends  to  finalize  such 
regulations  simultaneously  with 
finalizing  these  regulations.  Comments 
previously  received  in  cormection  with 
the  existing  regulations  will  be 
considered  as  well  as  new  or  additional 
comments  with  respect  to  such 
regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  It  also  has  been 
determined  that  section  533(b)  of  the 
Administrative  Procedures  Act  (5  U.S.C. 
chapter  5)  does  not  apply  to  these 
regulations,  and  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibifity  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
electronic  and  written  comments  (a 
signed  original  and  eight  (8)  copies)  that 
are  submitted  timely  to  the  Service.  All 
comments  will  be  available  for  public 
inspection  and  copjdng.  The  Service 
and  Treasury  Department  specifically 
request  comments  on  the  clarity  of  the 
proposed  regulations  and  how  they  may 
be  made  easier  to  understand. 

A  public  hearing  has  been  scheduled 
for  April  14,  1999,  at  10  a.m.  in  Room 
2615,  Internal  Revenue  Building.  1111 


Constitution  Avenue,  NW.,  Washington, 
DC.  Due  to  building  security 
procedures,  visitors  must  enter  at  the 
10th  Street  entrance,  located  between 
Constitution  and  Peimsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
electronic  or  written  comments  by  April 
26, 1999  and  an  outline  of  the  topics  to 
be  discussed  and  the  time  devoted  to 
each  topic  (a  signed  original  and  eight 
(8)  copies)  by  March  24, 1999. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information.  The  principal 
authors  of  these  proposed  regulations 
are  Robert  G.  Honigman,  Office  of  the 
Assistant  Chief  Counsel  (Passthroughs  & 
Special  Industries),  and  William  A. 
Heard,  Office  of  the  Assistant  Chief 
Counsel  (Field  Service).  However,  other 
personnel  from  the  Service  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes,  Gift  taxes.  Income  taxes, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
proposed  to  be  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  301.6221-1  as 
proposed  to  be  added  at  51  FR  13235, 
April  18, 1986,  is  amended  by: 

1.  Redesignating  paragraph  (c)  as 
paragraph  (e); 

2.  Adding  paragraphs  (c)  and  (d). 


The  additions  read  as  follows: 

§  301 .6221-1    Tax  treatment  detemiined  at 
partnership  level. 

***** 

(c)  and  (d)  (The  text  of  proposed 
paragraphs  (c)  and  (d)  are  the  same  as 
the  text  of  §  301. 6221-1  T{c)  and  (d) 
published  elsewhere  in  this  issue  of  the 
Federal  Register]. 
***** 

Par.  3.  Section  301.6223(c)-l  as 
proposed  to  be  added  at  51  FR  13238, 
April  18,  1986,  is  amended  by  adding  a 
sentence  at  the  end  of  paragraph  (c)  to 
read  as  follows: 

§  301 .6223(c)-1     Additional  information 
regarding  partners  furnished  to  ttie  Service. 

***** 

(c)  •  *  *  [The  text  of  the  proposed  last 
sentence  in  paragraph  (c)  is  the  same  as 
the  text  of  the  last  sentence  in 
§301.6223(c)-lT(c)  published 
elsewhere  in  this  issue  of  the  Federal 
Register] . 
***** 

Par.  4.  Section  301.6224(c)-3  as 
proposed  to  be  added  at  51  FR  13241. 
April  18,  1986,  is  amended  by  revising 
the  section  heading  and  paragraphs  (b), 
(c)(3)(ii)  and  (d).  Example  (1)  to  read  as 
follows: 

§  301 .6224(cy-3    Consistent  settlement 
terms. 

***** 

(b)  [The  text  of  proposed  paragraph 
(b)  is  the  same  as  the  text  of 
§301.6224(c)-3T(b)  published 
elsewhere  in  this  issue  of  the  Federal 
Register]. 

(c)*  *  * 

(3)*   •   • 

(ii)  [The  text  of  proposed  paragraph 
(c)(3)(ii)  is  the  same  as  the  text  of 
§  301.6224(c)-3T(c)(3)(ii)  published 
elsewhere  in  this  issue  of  the  Federal 
Register]. 

(d)*   *  • 

Example  (1).  [The  text  of  proposed 
paragraph  (d)  Example  (1).  is  the  same 
as  the  text  of  §  301.6224(c)-3T(d) 
Example  (1).  published  elsewhere  in 
this  issue  of  the  Federal  Register]. 
***** 

Par.  5.  Section  301-6229(b)-2  is 
added  to  read  as  follow: 

§  301 .6229(b>-2    Special  rule  witti  respect 
to  debtors  in  Title  1 1  cases. 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  301.6229{b)-2T 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 

Par.  6.  Section  301.6229(f)-l  is  added 
to  read  as  follows: 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  301.6229(0-1T 
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proposed  to  be 
April  18.  1986. 


published  elsefvhere  in  this  issue  of  the 
Federal  Register]. 
Far.  7.  Section  301.6231(a){l)-l  as 
I  added  at  51  PR  13243. 
is  amended  by: 

1.  Revising  the  first  two  sentences  of 
paragraph  (a)(1); 

2.  Removing  paragraph  (a)(3); 

3.  Redesignai  ing  paragraph  (a)(4)  as 
paragraph  (a)(3). 

The  revision  [reads  as  follows: 

§  301 .6231  (a)(1  )-f1    Exception  (or  small 
partnerships. 

(a)*  *  * 

(1)  (The  text  ^f  the  proposed  first  two 
sentences  of  paragraph  (a)(1)  is  the  same 
as  the  text  of  the  first  two  sentences  of 
§  301.6231(a)(l|hlT(a)(l)  published 
elsewhere  in  tqis  issue  of  the  Federal 
Register].* 

•  • 

Par.  8.  SecticJn  301.6231(a)(6)-l  as 
proposed  to  be  added  at  31  FR  13245. 
April  18.  1986.!  is  amended  by: 

1.  Revising  p^agraph  (a); 

2.  Removing  {paragraph  (c). 
The  revision  ireads  as  follows: 

S  301 .6231  (a)(6)-il    Computational 
adjustments. 

(a)  [The  text  of  proposed  paragraph  (a) 
is  the  same  as  tne  text  of 
§  301.6231(a)(6J-lT(a)  published 
elsewhere  in  thjis  issue  of  the  Federal 
Register]. 

Par.  9.  Sectidn  301.6231(a)(7)-l  is 
amended  by  revising  paragraphs  (p)(2), 
(r)(l)  and  (s)  tou^ad  as  follows: 

S  301 .6231  (a)(7)-|l    Designation  or 
selection  of  tax  itiatters  partner. 

•  *        «         *        * 

(P)*  •  *       I 

(2)  When  eaah  general  partner  is 

deemed  to  havt  no  profits  interest  in  the 
partnership.  If  It  is  impracticable  under 
paragraph  (o)(^  of  this  section  to  apply 
the  largest-profits-interest  rule  of 
paragraph  (m)(^)  of  this  section,  the 
Commissioner  Will  select  a  partner 
(including  a  gei  leral  or  limited  partner) 
as  the  tax  matte  rs  partner  in  accordance 
with  the  criteria  set  forth  in  paragraph 
(q)  of  this  section.  The  Commissioner 
will  notify,  within  30  days  of  the 
selection,  the  pnrtner  selected,  the 
partnership,  anld  all  partners  required  to 
receive  notice  under  section  6223(a), 
effective  as  of  tpe  date  specified  in  the 
notice. 

'    (r)»  •  •  (1)  In  generoi.  If  the 
Commissioner  (elects  a  tax  matters 
partner  under  t  le  provisions  of 
paragraph  (p)(lj  or  (3)(i)  of  this  section, 
the  Commissioner  will  notify,  within  30 
days  of  the  selection,  the  partner 


selected,  the  partnership,  and  all 
partners  required  to  receive  notice 
under  section  6223(a),  effective  as  of  the 
date  specified  in  the  notice. 

***** 

(s)  Effective  date.  This  section  applies 
to  all  designations,  selections,  and 
terminations  of  a  tax  matters  partner 
occurring  on  or  after  December  23, 1996, 
except  for  paragraphs  (p)(2)  and  (r)(l), 
that  are  applicable  on  the  date  they  are 
published  as  final  regulations  in  the 
Federal  Register. 
Robert  E.  Wenzei, 

Deputy  Commissioner  of  Internal  Revenue 
Service. 
[FR  Doc.  99-886  Filed  1-25-99;  8:45  am] 

BILUNG  COOE  4«30-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  110 

[CGD07-99-002] 

RIN211&-AA98 

Anchorage  Grounds;  Atlantic  Ocean 
off  Miami  and  Miami  Beach,  Florida 

AGENCY:  Coast  Guard,  1X)T. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
amend  the  Anchorage  Regulations  for 
the  Atlantic  Ocean  off  Miami  and  Miami 
Beach,  FL.  The  amendment  is  needed  to 
strengthen  existing  anchoring 
requirements  and  guidelines  in  order  to 
provide  a  higher  degree  of  protection  to 
the  coastal  area  during  periods  of 
adverse  weather  which  could  cause 
anchored  vessels  to  drag  anchor  and 
strike  other  vessels  or  become  groimded. 
DATES:  Conunents  must  be  received  on 
or  before  March  29,  1999. 
ADDRESSES:  Comments  may  be  mailed  to 
U.S.  Coast  Guard  Marine  Safety  Office 
Miami,  100  MacArthur  Causeway 
Miami  Beach,  Florida  33139,  or  may  be 
delivered  to  the  same  address  between 
7  a.m.  and  3:30  p.m..  Monday  through 
Friday,  except  federal  holidays.  The 
telephone  niunber  is  (305)  535-8705. 
Comments  will  become  a  part  of  the 
public  docket  and  will  be  available  for 
copying  and  inspection  at  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
CWO  Marcos  Dejesus.  Coast  Guard 
Marine  Safety  Office  Miami,  at  (305) 
535-8762. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 


rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
[CGD07-99-0021  and  the  specific 
section  of  this  proposal  to  which  each 
comment  appUes  and  give  the  reason  for 
each  comment. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing.  Persons  may 
request  a  public  heeuing  by  writing  to 
the  address  under  ADDRESSES.  The 
request  should  include  the  reasons  why 
a  hearing  would  be  beneficial.  If  the 
Coast  Guard  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  it  vdll  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  notice  in  the  Federal  Register. 

Background  and  Purpose 

The  east  coast  of  Florida  is 
susceptible  to  many  erratic  weather 
changes,  and  mariners  who  are  not 
vigilant  to  the  seas  often  discover 
themselves  in  dangerous  situations.  In 
recent  years,  a  number  of  vessel 
groundings  have  resulted  from  vessels 
dragging  anchor  and  drifting  into  the 
beach  or  onto  reefs  during  bad  weather. 
These  amendments  are  intended  to 
reduce  these  incidents  by  modifying  the 
existing  anchoring  requirements  and 
guidelines  to  account  for  possible 
adverse  weather  situations.  The 
amended  regulations  will  require 
vessels  to  notify  the  Captain  of  the  Port 
when  entering  the  anchorage  areas  and 
when  any  casualty  or  work  affects  the 
main  propulsion  or  steering  equipment. 
All  vessels  will  also  be  required  to  have 
an  English  speaking  watchstander 
monitor  Channel  16  VHF  at  all  times. 

Regualtory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  fi'om  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  IXDT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
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must  consider  whether  this  proposed 
rule,  if  adopted  will  have  a  significant 
economic  effect  upon  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  it  will  only  affect  anchored 
vessels  in  the  waters  off  Miami  and 
Miami  Beach  and  the  changes  are  minor 
in  nature. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  under  Figure  2-1,  paragraph 
34(f)  of  Commandant  Instruction 
M16475.1C,  that  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  has 
been  prepared  and  is  available  in  fhe 
docket  for  inspection  or  copying. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  groimds. 

Proposed  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  110 
of  Title  33,  Code  of  Federal  RegiUations 
as  follows: 

PART1 10— {AMENDED] 

1.  The  authority  citation  for  Fart  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471,  2030,  2035.  and 
2071;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
Section  110.1a  and  each  section  listed  in 
110.1a  is  also  issued  under  33  U.S.C  1223 
and  1231. 

2.1n§110.188  add  new  paragraphs 
(b)(9),  (b)(10)  and  (b)(ll)  to  read  as 
follows: 


§110.188    Atlantic  Ocean  off  Miami  and 
Miami  Beach,  FL 

***** 

(b)  The  regulations.  *  *  * 

(9)  All  vessels  desiring  to  use  the 
Anchorage  must  notify  the  Coast  Guard 
Captain  of  the  Port,  via  the  Biscayne  Bay 
Pilots  on  VHF-FM  Channel  12  or  16. 

(10)  All  vessels  anchored  within  the 
anchorage  area  shall  maintain  a  24-hour 
bridge  watch  by  an  English  speaking 
licensed  deck  officer  monitoring  VHF- 
FM  Chaimel  16.  This  individual  shall 
perform  frequent  checks  of  the  vessel's 
position  to  ensure  the  vessel  is  not 
dragging  anchor. 

(11)  Vessels  exp>eriencing  casualties 
such  as  a  main  propulsion,  main 
steering  or  anchoring  equipment 
malfunction  or  which  are  planning  to 
perform  main  propulsion  engine  repairs 
or  maintenance,  shall  immediately 
notify  the  Coast  Guard  Captain  of  the 
Port  via  the  Coast  Guard  Group  Miami 
on  VHF-FM  Channel  16. 

(12)  The  Coast  Guard  Captain  of  the 
Port  may  close  the  anchorage  area  and 
direct  vessels  to  depart  the  anchorage 
during  periods  of  adverse  weather  or  at 
other  times  as  deemed  necessary  in  the 
interest  of  port  safety. 

N.T.  Saunders, 

RADM,  U.S.  Coast  Guard,  Commander, 

Seventh  Coast  Guard  District. 

(PR  Doc.  99-1696  Filed  1-25-99;  8:45  am) 

BILLING  CODE  4910-16-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  110 

[CGDO7-08-O79] 

RIN2115-AA98 

Anohorage  Grounds;  Port  Everglades, 
FL 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
amend  the  Anchorage  Regulations  for 
Port  Everglades,  FL.  The  amendment  is 
needed  to  strengthen  existing  anchoring 
requirements  and  guidelines  in  order  to 
provide  a  higher  degree  of  protection  to 
the  coastal  area  during  periods  of 
adverse  weather,  which  could  cause 
anchored  vessels  to  drag  anchor  and 
strike  other  vessels  or  become  groimded. 
DATES:  Comments  must  be  received  on 
or  before  March  29,  1999. 
ADDRESSES:  Comments  may  be  mailed  to 
U.S.  Coast  Guard  Marine  Safety  Office 
Miami,  100  MacArthur  Causeway 
Miami  Beach,  Florida  33139,  or  may  be 


delivered  to  the  same  address  between 

7  a.m.  and  3:30  p.m.,  Monday  through 

Friday,  except  federal  holidays.  The 

telephone  number  is  (305)  535-8705. 

Comments  will  become  a  part  of  the 

public  docket  and  will  be  available  for 

copying  and  inspection  at  the  same 

address. 

FOR  FURTHER  INFORMATION  CONTACT: 

CWO  Marcos  Dejesus,  Coast  Guard 

Marine  Safety  Office  Miami,  at  (305) 

535-8762. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
[CGD07-98-0791  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies  and  give  the  reason  for 
each  comment. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing.  Persons  may 
request  a  public  hearing  by  writing  to 
the  address  under  ADDRESSES.  The 
request  should  include  the  reasons  why 
a  hearing  would  be  beneficial.  If  the 
Coast  Guard  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  it  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  notice  in  the  Federal  Register. 

Background  and  Purpose 

The  east  coast  of  Florida  is 
susceptible  to  many  erratic  weather 
changes,  and  mariners  who  are  not 
vigilant  to  the  seas  often  discover 
themselves  in  dangerous  situations.  In 
recent  years,  a  number  of  vessel 
groundings  have  resulted  from  vessels 
dragging  anchor  and  drifting  into  beach 
or  onto  reefs  during  bad  weather.  These 
amendments  are  intended  to  reduce 
these  incidents  by  modifying  the 
existing  anchoring  requirements  and 
guidelines  to  account  for  possible 
adverse  weather  situations.  The 
amended  regulations  will  require 
vessels  to  notify  the  Captain  of  the  Port 
when  entering  the  anchorage  areas  and 
when  any  casualty  or  work  affects  the 
main  propulsion  or  steering  equipment. 
The  proposed  regulations  will  also 
require  vessels  to  have  an  English 
speaking  watchstander  monitor  Channel 
16  VHF  at  all  times. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  undei  section  3(f)  of 
Executive  Order  12866  and  does  not 
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require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  beer  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  undei  the  regulatory  policies 
and  procedures  c  f  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1976).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  sa  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regi  ilatory  Flexibility  Act 
(5  U.S.C.  601  etseq.),  the  Coast  Guard 
must  consider  whether  this  proposed 
rule,  if  adopted  will  have  a  significant 
economic  effect  i^pon  a  substantial 
number  of  small  entities.  "Small 
entities"  includei  small  businesses,  not- 
for-profit  organiaations  that  are 
independently  o^ned  and  operated  and 
are  not  dominant!  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  le$s  than  50,000. 

Therefore,  the  Coast  Guard  certifies 
imder  section  60;  »(b)  of  the  Regulatory 
U.S.C.  601  et  seq.)  that 
have  a  significant 
on  a  substantial 
number  of  small  Entities  as  it  will  only 
effect  anchored  v  essels  in  the  waters  off 
Port  Everglades  a  nd  the  changes  are 
minor  in  nature. 

Collection  of  Inf<  rmation 


Flexibility  Act  (5 
this  rule  will  not 
economic  impact 


This  rule  cont^ns 
information 
Paperwork  Reduction 
3501  et  seq. 

Federalism 


The  Coast  Gua^d 
rule  under  the 
contained  in  Executive 
has  determined 
have  sufficient 
to  warrant  the 
Federalism 


no  collection  of 
requirements  under  the 
Act  (44  U.S.C. 


has  analyzed  this 
principles  and  criteria 

Order  12612  and 
this  rule  does  not 
fe  deralism  implications 
pr  iparation  of  a 


tiati 


Asses  sment. 


Environmental  Assessment 

The  Coast  Gua|d  considered  the 
environmental  ir(jpact  of  this  rule  and 
concluded  under]  Figure  2-1 ,  paragraph 
34(f)  of  Commandant  Instruction 
M16475.1C,  that  ihis  rule  is 
categorically  excluded  from  further 
environmental  documentation.  An 
environmental  analysis  checklist  and 
Categorical  Exclusion  Determination 
will  be  completed  during  the  comment 
period. 

List  of  Subjects  ii  i  33  CFR  Part  110 

Anchorage  groi  mds 


Proposed  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  110 
of  Title  33,  Code  of  Federal  Regulations 
as  follows: 

PART110-{AMENDED] 

1.  The  Authority  citation  for  Part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471,  2030,  2035,  and 
2071;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
Section  110.1a  and  each  section  listed  in 
110.1a  is  also  issued  under  33  U.S.C.  1223 
and  1231. 

2.  Revise  §  110.186(b)  to  read  as 
follows: 

§  11 0. 1 86    Port  Everglades,  Florida. 


(b)  The  regulations. 

(1)  Commercial  vessels  in  the  Atlantic 
Ocean  in  the  vicinity  of  Port  Everglades 
shall  anchor  only  within  the  anchorage 
area  hereby  defined  and  established, 
expect  in  cases  of  emergency. 

(2)  Prior  to  entering  the  anchorage 
area,  all  vessels  shall  notify  the  Coast 
Guard  Captain  of  the  Port,  via  the  Port 
Everglades  Harbormaster,  on  VHF-FM 
Channel  14. 

(3)  All  vessels  within  the  anchorage 
area  shall  maintain  a  24-hour  bridge 
watch  by  an  English  speaking  licensed 
deck  officer  monitoring  VHF-FM 
Channel  16.  This  individual  shall 
perform  frequent  checks  of  the  vessel's 
position  to  ensure  the  vessel  is  not 
dragging  anchor. 

(4)  Vessels  experiencing  casualties 
such  as  a  main  propulsion,  main 
steering  or  anchoring  equipment 
malfunction  or  which  are  planning  to 
perform  main  propulsion  engine  repairs 
or  maintenance,  shall  immediately 
notify  the  Coast  Guard  Captain  of  the 
Port  via  the  Coast  Guard  Group  Miami 
on  VHF-FM  Channel  16. 

(5)  The  Coast  Guard  Captain  of  the 
Port  may  close  the  anchorage  area  and 
direct  vessels  to  depart  the  anchorage 
during  periods  of  adverse  weather  or  at 
other  times  as  deemed  necessary  in  the 
interest  of  port  safety. 

(6)  Commercial  vessels  anchoring 
under  emergency  circumstances  outside 
the  anchorage  area  shall  shift  to  new 
positions  within  the  anchorage  area 
immediately  after  the  emergency  ceases. 
N.T.  Saunders, 

RADM,  U.S.  Coast  Guard,  Commander, 

Seventh  Coast  Guard  District. 

[FR  Doc.  99-1695  Filed  1-25-99;  8:45  am) 

BILUNQ  CODE  4«10-15-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  52 
[AD-FRL-6223-4] 

New  Source  Review  (NSR) 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Announcement  of  public 

meeting. 

SUMMARY:  This  is  an  aimouncement  of  a 
public  meeting  on  February  2-3, 1999  to 
discuss  an  approach  for  changing  the 
NSR  applicability  criteria  and 
implementation  of  control  technology 
requirements.  Rulemaking  was 
proposed  on  July  23,  1996  that  would 
revise  numerous  requirements  in  the 
regulations  governing  the  NSR  programs 
mandated  by  parts  C  and  D  of  title  I  of 
the  Clean  Air  Act.  See  61  FR  38249.  A 
supplemental  notice  on  certain 
applicability  issues  was  published  for 
comment  on  July  24, 1998.  See  63  FR 
39857. 

DATES:  The  meeting  will  convene  at 
10:00  a.m.  on  February  2,  1999,  and  at 
9:00  a.m.  on  February  3, 1999.  It  will 
end  no  later  than  12:00  noon  on 
February  3, 1999. 

ADDRESSES:  The  meeting  will  be  held  at 
the  J.W.  Marriott  Hotel,  1331 
Pennsylvania  Avenue,  Northwest, 
Washington,  DC  20004-1710,  telephone 
(202)  393-2000.  Documents  related  to 
the  NSR  Reform  Rulemaking,  are 
available  for  public  inspection  in  the 
EPA  Air  Docket  No.  A-9&-37.  All 
written  documents  submitted  at  this 
public  meeting  will  be  placed  in  the 
Docket  within  approximately  2  weeks 
after  the  meeting.  The  Docket  is 
available  for  public  inspection  and 
copying  between  8:00  a.m.  to  5:00  p.m., 
weekdays,  at  the  EPA's  Air  Docket 
(6102),  Room  M-1500,  401  M  Street, 
Southwest,  Washington,  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

A  copy  of  a  letter  issued  to  specific 
stakeholders  is  available  to  the  public 
on  the  EPA's  NSR  Website  at  http:// 

www.epa.gov/ttn/nsr/rule dev.html. 

This  provides  additional  information 
regarding  presentations  that  might  be 
made  by  stakeholders  at  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  concerning  the  topics  to  be 
discussed,  please  contact  E)ennis 
Grumpier  at  (919)  541-0871,  telefax 
(919)  541-5509,  E-mail: 
crumpler.dennis@epa.gov  or  by  mail  at 
U.S.  EPA,  OAQPS,  Information  Transfer 
and  Program  Integration  Division  (MD- 
12),  Research  Triangle  Park,  North 
Carolina  27711. 
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As  of  the  date  of  this  aimouncement, 
the  Agency  intends  to  proceed  with  the 
meeting  as  announced;  however, 
unforeseen  circumstances  may  result  in 
a  postponement.  Therefore,  members  of 
the  public  planning  to  attend  this 
meeting  eire  advised  to  contact  Pam 
Smith,  U.S.  EPA,  OAQPS,  Information 
Transfer  and  Program  Integration 
Division  (MD-12),  Research  Triangle 
Park,  North  Carolina  27711;  telephone 
(919)  541-0641  or  E-mail: 
smith.pam@epa.gov,  to  confirm  the 
February  2-3, 1999  meeting  location 
and  dates. 

SUPPLEMENTARY  INFORMATION:  The  EPA's 
preliminary  thinking  about  seating 
arrangements  is  that  seating  around  a 
discussion  table  will  be  reserved  for  40- 
45  people  divided  equally  among 
representatives  from:  (1)  the  industrial 
sector,  (2)  the  public  interest  groups,  (3) 
State  and  local  governments  or  agencies, 
and  (4)  the  Federal  government.  The 
EPA  does  not  anticipate  that  it  will  be 
able  to  provide  more  than  one  seat  at  the 
table  for  each  industrial  sector.  There 
will  be  additional  seating,  theater  style, 
in  the  meeting  room,  available  on  a  first 
come  first  served  basis,  for  about  50 
people.  To  the  extent  possible,  everyone 
who  wishes  to  speak  or  make  a 
presentation  will  have  an  opportunity. 
An  agenda  will  be  provided  at  the 
meeting.  If  you  plan  to  attend  the 
meeting,  please  E-mail  or  call  Pam 
Smith,  at  E-mail  address 
smith.pam@epa.gov  or  telephone 
number  (919)  541-0641.  by  January  28. 
Please  also  indicate  whether  you  plan  to 
give  a  presentation. 

Dated:  January  15, 1999. 
Bruce  C.  Jordan, 

Deputy  Director,  Office  of  Air  Quality 
Planning  and  Standards. 
[FR  Doc.  99-1645  Filed  1-25-99;  8:45  am) 
BILUNG  CODE  e56fr-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TX86-1 -7351b;  FRL-6208-4] 

Approval  and  Promulgation  of 
Implementation  Plans,  Texas; 
Reasonably  Available  Control 
Technology  for  Emissions  of  Volatile 
Organic  Compounds  (VOC) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  taking  direct  final 
action  on  demonstrations  submitted  by 
Texas  on  January  10, 1996,  that 


Reasonably  Available  Control 
Technology  (RACT)  is  in  place  on 
sources  in  the  following  source 
categories:  Volatile  Organic  Liquid 
(VOL)  Storage,  Synthetic  Organic 
Chemical  Manufacturing  Industry 
Reactor  and  Distillation  Processes  and 
Plastic  Parts  coating.  Also  EPA  is  taking 
direct  final  action  on  revisions  to  the 
Texas  Rules  for  the  control  of  VOC 
emissions  that  the  State  submitted 
between  1995  and  1997.  Finally,  for 
most  of  the  measures  given  limited 
approval  in  the  May  22, 1997  Federal 
Register  (62  FR  27964),  this  direct  final 
action  converts  the  limited  approval  to 
a  full  approval. 

In  the  Rules  and  Regulations  section 
of  this  Federal  Register,  we  are 
approving  the  State's  State 
Implementation  Plan  (SIP)  revision  as  a 
direct  final  rule  without  prior  proposal 
because  we  view  this  as  a 
noncontroversial  revision  and  anticipate 
no  adverse  comment.  We  have 
explained  our  reasons  for  this  approval 
in  the  preamble  to  the  direct  final  rule. 
If  we  receive  no  relevant  adverse 
comments,  we  wrill  not  take  further 
action  on  this  proposed  rule.  If  we 
receive  relevant  adverse  comments,  EPA 
will  withdraw  the  direct  final  rule  and 
it  will  not  take  effect.  We  will  address 
all  relevant  public  comments  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  must  do  so  at  this  time. 
DATES:  Written  comments  must  be 
.  received  by  February  25, 1999. 
ADDRESSEES:  Written  comments  should 
be  addressed  to  Mr.  Thomas  H.  Diggs, 
Chief,  Air  Planning  Section  (6PD-L),  at 
the  EPA  Regional  Office  listed  below. 
Copies  of  the  documents  relevant  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations. 
Interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Environment^  Protection  Agency, 
Region  6.  MuUimedia  Planning  and 
Permitting  Division,  1445  Ross 
Avenue,  Suite  700,  Dallas,  Texas 
75202-2733.  telephone  (214) 665- 
7214. 
Texas  Natural  Resource  Conservation 
Commission,  12100  Park  35  Circle, 
Building  F,  Austin,  Texas  78753. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Guy  R.  Donaldson,  of  the  EPA  Region  6 
Air  Planning  Section  at  the  above 
address,  telephone  (214)  665-7242. 
SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 


information  provided  in  the  direct  final 
action  of  the  same  title  that  is  located  in 
the  "Rules  and  Regulations"  section  of 
this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations, 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  December  10, 1998. 
Sam  Becker, 

Acting  Regional  Administrator,  Region  6. 
|FR  Doc.  99-1651  Filed  1-25-99;  8:45  am) 
BILUNG  CODE  a660-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[VA024-5037;  FRL-6223-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Virginia; 
Reasonably  Available  Control 
Technology  for  Major  Sources  of 
Nitrogen  Oxides 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  conditional 
limited  approval  of  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Virginia.  This  revision  establishes  and 
requires  the  implementation  of 
reasonably  available  control  technology 
(RACT)  on  major  sources  of  nitrogen 
oxides  (NOx)  in  the  northern  Virginia 
portion  of  the  Metropolitan  Washington 
D.C.  serious  ozone  nonattainment  area. 
The  intended  effect  of  this  action  is  to 
propose  conditional  limited  approval  of 
Virginia  regulations  to  impose  RACT  on 
major  sources  of  NOx- 
DATES:  Comments  must  be  received  on 
or  before  February  25,  1999. 
ADDRESSES:  Comments  may  be  mailed  to 
David  L.  Arnold,  Chief,  Ozone  and 
Mobile  Sources  Branch,  Mailcode 
3AP21,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Proteclion  Agency, 
Region  III,  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103  and 
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the  Virginia  Department  of 
Environmental  Quality,  629  East  Main 
Street,  Richmond,  Virginia  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristeen  Gafft^y,  (215)  814-2092.  Or  by 
e-mail  at  gaffnpy.kristeen@epa.gov. 
While  information  may  be  requested  via 
e-mail,  any  comments  must  be 
submitted  in  voting  to  the  EPA  Region 
III  address  above. 
SUPPLEMENTARiy  INFORMATION: 

I.  Background 

On  Novembsr  9,  1992,  the 
Commonweal!  b  of  Virginia  submitted  a 
revision  to  its  State  Implementation 
Plan  (SIP).  Thk  SIP  revision  consisted 
of  regulations  to  establish  reasonably 
available  control  technology  (RACT) 
requirements  «n  major  sources  of 
nitrogen  oxidas  (NOx)  in  the  northern 
Virginia  portiqn  of  the  Metropolitan 
Washington  DjC.  serious  ozone 
nonattainmeni  area.  The 
Commonweallp  submitted  additional 
materials  to  siipplement  the  November 
9,  1992  SIP  revision  on  December  11, 
1992  and  agaiik  on  April  11, 1998.  This 
action  is  being  taken  under  section  110 
of  the  Clean  Afr  Act  (the  Act). 

Section  182lf)  of  the  Act  requires 
states  to  submjt  rules  to  implement 
RACT  on  majqr  sources  of  NOx  in  ozone 
nonattainmeni  areas  designated  as 
moderate  or  above  and  throughout  the 
Ozone  Transport  Region.  The  definition 
of  major  sourc^  is  determined  by  the 
classification  6f  the  nonattainment  area 
and  whether  or  not  it  is  located  in  the 
Ozone  Transport  Region.  A  portion  of 
Northern  Virgmia  is  part  of  the 
Metropolitan  Washington  D.C.  serious 
ozone  nonattainment  area  and  that  same 
portion  of  Vir^nia  is  in  the  Ozone 
Transport  Region.  Therefore,  soiu-ces  in 
the  Northern  Virginia  portion  of  the 
Washington  DJC.  nonattainment  area 
which  emit  or  pave  the  potential  to  emit 
50  tons  or  moiJB  of  NOx  per  year  are 
considered  majjor  and  are  subject  to  the 
NOx  RACT  re<|uirements  of  the  Act. 

On  November  9, 1992,  the  Virginia 
Department  ofl  Environmental  Quality 
(VADEQ)  subii(»itted  a  revision  to  its  SIP 
consisting  of  adopted  regulations  to 
impose  NOx  RACT  on  major  sources  in 
the  northern  Virginia  nonattainment 
area.  The  VADtQ  supplemented  its 
November  199G  submittal  on  December 

II,  1992.  On  August  11,  1998,  the 
VADEQ  made  p  submittal  to  EPA 
withdrawing  certain  provisions  of  the 
November  9,  1992  submittal,  and 
forwarding  revtisions  that  corrected 
typographical  jrrors  and  recodified  and 
renumbered  o»e  of  the  relevant 
regulations.  Appendix  T  (now  9  VAC  5- 
40-311). 


n.  Description  of  the  SIP  Revision 
Submittal 

The  November  9,  1992  submittal 
consisted  of  revisions  to  Virginia 
Regulation  (VR)  120-01,  Part  IV, 
Emission  Standards  for  General  Process 
Operations  (Rule  4—4)  and  to  Appendix 
T,  entitled  "Reasonably  Available 
Control  Technology  Guidelines  for 
Stationary  Sources  of  Nitrogen  Oxides". 
Rule  4—4  was  amended  to  insert  a  new 
section,  120-04-0408,  entitled 
"Standard  for  nitrogen  oxides".  To 
accommodate  the  insertion  of  section 
120-04-0408,  the  revision  also 
renumbered  the  previously  existing 
sections  120-04-0408  through  120-04- 
0418,  inclusive,  as  sections  120-04- 
0409  through  120-04-0419,  inclusive. 
On  April  11,  1998,  the  VADEQ 
submitted  a  revised  version  of 
Appendix  T  to  correct  a  technical  error 
in  the  Virginia  Register  version  of  the 
final  rule  dated  November  30, 1992. 
This  error  was  corrected  by  Virginia  in 
the  Virginia  Register  on  June  23, 1997. 
On  April  11,  1998,  the  Commonwealth 
submitted  the  corrected  version  of 
Appendix  T.  In  addition  to  the 
typographical  correction,  the 
Commonwealth  also  recodified 
Appendix  T  and  renumbered  it  as  9 
VAC  5-40-311. 

Section  120-04-0408,  entitled 
"Standard  for  nitrogen  oxides"  has  five 
subsections: 

Subsection  (A)  prohibits  owners  or 
other  persons  of  affected  facilities  fi'om 
permitting  or  causing  NOx  emissions  in 
excess  of  that  resulting  from  using 
RACT. 

Subsection  (B)  requires  that 
compliance  with  RACT  under 
subsection  (A)  be  that  defined  in 
Appendix  T  (now  9  VAC  5-40-311) 
unless  the  sovuce  owner  demonstrates 
otherwise  to  the  satisfaction  of  the 
Virginia  Air  Pollution  Control  Board 
(the  Board). 

Subsection  (C)  defines  which  facilities 
are  subject  to  the  rule.  NOx  RACT 
applies  to  all  stationary  sources  located 
in  the  Northern  Virginia  Emissions 
Control  Area  that  have  a  theoretical 
potential  to  emit  of  50  tons  per  year  or 
greater  of  NOx-  Subsection  (C)  also 
provides  guidance  on  the  calculation  of 
"theoretical  potential  to  emit"  for 
determining  applicability  of  120-04- 
0408. 

Subsection  (D)  requires  owners  of 
facilities  subject  to  subsection  (A)  to 
notify  the  Board  of  applicability  status, 
to  commit  to  making  a  determination  of 
what  constitutes  RACT  and  to  submit  a 
schedule  to  the  Board  for  making  this 
determination.  Compliance  with  RACT 
is  to  be  achieved  as  expeditiously  as 


practicable  but  no  later  than  May  31, 
1995. 

Subsection  (E)  requires  owners  of 
facilities  subject  to  subsection  (B)  to 
notify  the  Board  of  applicability  status, 
to  commit  to  accepting  an  applicable 
standard  in  Appendix  T  or  to  submit  a 
demonstration  of  RACT,  and  to  provide 
a  schedule  for  submitting  that 
demonstration  no  later  than  January  1, 
1994.  Compliance  with  RACT  is  to  be 
achieved  as  expeditiously  as  practicable 
but  no  later  than  May  31, 1995. 

Appendix  T[now9  VAC  5-40-311] 
consists  of  four  sections: 

Section  A — General  states  that  RACT 
required  by  section  120-04-0408  is  as 
defined  in  this  section  for  certain  source 
types  unless  approved  otherwise  by  the 
Board. 

Section  B — Definitions  defines  various 
terms.  The  following  terms  are  defined: 
"capacity  factor",  "combustion 
modification",  "combustion  unit", 
"fossil  fuel",  "fuel  burning  equipment", 
"fuel  burning  equipment  installation", 
"gas  tiu-bine",  "heat  input", 
"incinerator",  "internal  combustion 
engine",  "process  heater",  "rated 
capacity",  "refuse  derived  fuel",  "steam 
generating  imit",  and  "total  capacity". 

Section  C — Definition  of  reasonably 
available  control  technology  defines 
emission  limits  as  RACT  for  steam 
generating  units,  process  heaters  and  gas 
turbines  and  requires  RACT  to  be 
demonstrated  on  a  daily  basis.  Section 
C  of  VAC  5—40-311  also  exempts  certain 
source  categories  and/ or  appUcability 
thresholds  for  source  categories  fi'om  the 
requirement  to  demonstrate  RACT 
under  subsection  120-04-0408  (B).  On 
August  11. 1998,  VADEQ  withdrew 
subdivisions  C.3.a.  auid  C.3.c.  of  section 
C.  of  9  VAC  5-40-311  (formerly 
Appendix  T)  from  its  SIP  revision 
submittal  pending  before  EPA. 
Therefore,  the  provisions  of 
subdivisions  C.3.a.  and  C.3.c.  of  9  VAC 
5-40-311  are  not  being  considered  for 
approval  as  part  of  the  Virginia  SIP. 

Section  D— Emission  Allocation 
System— On  August  11,  1998,  VADEQ 
writhdrew  section  D  of  9  VAC  5-40-311 
(formerly  section  IV  of  Appendix  T) 
from  its  SIP  revision  submittal  pending 
before  EPA.  Therefore,  the  provisions  of 
section  D  of  9  VAC  5-40-311  are  not 
being  considered  for  approval  as  part  of 
the  Virginia  SIP. 

m.  EPA's  Evaluation  of  the  SIP 
Revision 

A.  Applicability 

The  provisions  of  section  120-04- 
0408,  Standard  for  Nitrogen  Oxides, 
apply  to  all  sources  in  the  Northern 
Virginia  Emissions  Control  Area  having 
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a  theoretical  potential  to  emit  50  or 
more  tons  per  year  of  NOx-  The 
Northern  Virginia  Emissions  Control 
Area  consists  of  the  counties  of 
ArUngton,  Fairfax,  Loudoun,  Prince 
William  and  Stafford,  and  the  cities  of 
Alexandria,  Fairfax,  Falls  Church, 
Manassas  and  Manassas  Park.  The 
geographical  coverage  of  the  Northern 
Virginia  Emissions  Control  Area  is  the 
same  as  the  Virginia  portion  of  the 
designated  Metropolitan  Washington 


D.C.  ozone  nonattainment  area. 
Virginia's  section  120-04-0408  covers 
the  same  area  as  that  required  by  section 
182(f)  of  the  Act  for  the  Virginia  portion 
of  the  Washington  D.C.  ozone 
nonattainment  area,  and  meets  the 
requirements  for  approval. 

B.  Presumptive  RACT  Emission  Limits 
for  Steam  Generating  Units/Process 
Heaters  and  Gas  Turbines 

Section  C  of  9  VAC  5-40-311 
(formerly  Appendix  T)  establishes 

Table  1 


presumptive  RACT  emission  limits  for 
steam  generating  units,  process  heaters 
and  gas  turbines.  Subdivision  C.l.a.  sets 
limits  for  steam  generating  units  and 
process  heaters  with  a  rated  capacity  of 
100  or  greater  million  British  Thermal 
Units  per  hour  (MMBTU/hr)  as 
indicated  in  Table  1 ,  below. 


Fuel  type 


Face*  and  tangential 
firing 


Cyclone  firing 


Stokers 


Coal — wet  bottom 

Coal — dry  bottom  

Oil  or  Gas  or  tx)th 

Gas  only  

'Includes  wall,  opposed  and  vertical  firing  mettxxls. 


1 .0  Ibs/MMBTU 
.38  Ibs/MK^BTU 
.25  Ibs/MMBTU 
.20  Ibs/MMBTU 


.55  Ibs/MMBTU 

N/A  

.43  Ibs/MMBTU 
N/A  


N/A. 

.4  Ibs/MMBTU. 

N/A 

N/A 


Subdivision  C.l.b.  of  9  VAC  5-40-311 
(formerly  Appendix  T)  sets  presumptive 
RACT  limits  for  gas  turbines.  All  limits 
for  gas  turbines  are  expressed  in  terms 
of  dry  volume  corrected  to  15  percent 
oxygen.  RACT  for  gas-fuel,  simple  or 
combined  cycle  turbines,  is  42  parts  per 
million  dry  volume  (ppmvd)  of  NOx. 
RACT  for  oil-fueled  simple  or  combined 
cycle  units,  is  65  ppmvd  NOx  when  the 
fuel  bound  nitrogen  content  is  less  than 
0.015  percent  and  a  limit  of  77  ppmvd 
when  the  fuel  bound  nitrogen  content  is 
greater  than  or  equal  to  0^015  percent. 

Subdivision  C.2.  of  9  VAC  5-40-311 
requires  that  compliance  writh  the  limits 
set  in  C.l.a.  and  b.  shall  be  met  on  a 
daily  basis.  EPA  is  proposing  to  approve 
the  provisions  of  C.l.a.  and  b.  and  C.2. 
of  9  VAC  5-40-311  (formerly  Appendix 
T)  as  RACT  for  utility  boilers,  process 
heaters  and  gas  turbines. 

C.  Compliance 

Subsections  120-04-0408  (D)  and  (E) 
require  compliance  with  RACT  as 
expeditiously  as  practicable  but  not 
later  than  May  31, 1995.  This  meets  the 
corresponding  requirement  under 
section  182(f)  of  the  Act  and  is 
approvable.  The  following  sections  of 
Virginia's  general  provisions  are  cross- 
referenced  and  apply  to  all  soiut:es 
subject  to  NOx  RACT:  120-04-0413 
Compliance;  120-04-0414  Test  methods 
and  procedures;  120-04-0415 
Monitoring;  120-04-016  Notification, 
records  and  reporting;  120-04-0417 
Registration;  120-04-0418  Facility 
maintenance  or  malfunction;  and  120- 
04-0419  Permits.  These  provisions  are 
all  SIP  approved,  and,  therefore,  section 
120-04-0408  satisfies  appropriate 


requirements  for  record-keeping, 
monitoring  and  compliance. 

D.  Exempted  Sources 

Provisions  found  at  subdivision  C.3.b. 
of  9  VAC  5-40-311  (formerly  Appendix 
T)  exempt  any  steam  generating  unit, 
gas  turbine,  or  process  heater  with  an 
annual  capacity  factor  of  less  than  five 
percent  from  the  requirement  to 
demonstrate  RACT. 

However,  within  three  months 
following  any  calendar  year  in  which 
the  capacity  factor  exceeds  five  percent, 
a  source  becomes  subject  to  subsection 
120-04-0408  (A)  or  (B)— which  require 
compliance  with  a  RACT  limit  set 
presumptively  or  on  a  case-by-case 
basis — and  the  owoier  must  make  the 
notification  and  submittal  required 
imder  subsection  120-04-0408  (D)  or 
(E) — which  require  notification  of 
applicability  status.  In  this  case,  the 
compliance  date  is  two  years  after  the 
Board  approves  the  schedule  submitted 
by  the  soiut:e  owner.  Provisions  of 
subdivision  C.3.b.  also  provide  that  time 
periods  in  which  a  stand-by  luiit  is  used 
to  provide  replacement  services  for  a 
unit  being  altered  to  comply  with  RACT 
are  not  to  be  included  in  the 
determination  of  the  annual  capacity 
factor  for  the  stand-by  unit. 

Provisions  foimd  at  subdivision  C.3.d. 
of  9  VAC  5-40-311  (formerly  Appendix 
T)  exempt  any  stationary  internal 
combustion  engine  with  a  rated  capacity 
of  less  than  450  horsepower  output  from 
the  requirement  to  demonstrate  RACT. 

Provisions  found  at  subdivision  C.3.e. 
of  9  VAC  5-40-311  (formerly  Appendix 
T)  exempt  any  incinerator  with  a 
maximum  capacity  of  less  than  50  tons 


of  waste  per  day  frt>m  the  requirement 
to  demonstrate  RACT. 

Provisions  found  at  subdivision  C.3.f. 
of  9  VAC  5-40-511  (formerly  Appendix 
T)  exempt  any  incinerator  or  thermal  or 
cataljrtic  oxidizer  used  exclusively  as  air 
pollution  control  equj.pment  from  the 
requirement  to  demonstrate  RACT. 

Provisions  found  at  subdivision  C.3.g. 
of  9  VAC  5-40-311  exempt  any 
generator  used  solely  to  supply 
emergency  power  to  buildings  during 
periods  when  normal  power  supplies 
are  interrupted  and  during  periods  of 
scheduled  maintenance  from  the 
requirement  to  demonstrate  RACT. 

In  a  memorandum  from  G.T.  Helms  of 
the  Office  of  Air  Quality  Plaiming  & 
Standards  (OAQPS)  to  the  Regional  Air 
Branch  Chiefs,  dated  January  1,  1995, 
entitled  "E>e  Minimis  Values  for  NOx 
RACT",  EPA  provides  guidance  and 
technical  data  that  may  be  used  to 
evaluate  de  minimis  levels  for  various 
categories  of  NOx  sources. 
Traditionally,  regulatory  agencies  have 
typically  included  exemptions  for  very 
small  emission  units  in  volatile  organic 
compound  (VOC)  RACT  rules.  The 
reason  for  the  exemption  is  that  confrol 
requirements  at  very  small  units  are 
generally  not  reasonable,  considering 
technological  and  economic  feasibility. 
In  the  process  of  adopting  rules  to  meet 
the  NOx  RACT  requirements  of  the 
Clean  Air  Act,  many  states  have 
included  exemptions  in  their  state  rules 
for  very  small  or  infi^quently  used  NOx 
emission  sources  similar  to  the  VOC 
rule  exemptions.  Total  annual  emissions 
from  certain  units  at  a  facility,  such  as 
small  incinerators,  emergency 
generators  and  peaking  units,  may  be  so 
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E.  Generic  Pro\  nsions 

Rule  120-04-0408  requires  certain 
sources  to  com  ply  with  the  applicable 
emission  limiti  i  established  in  Appendix 
T  (now  known  as  9  VAC  5-40-311);  or 
to  apply  to  the  Board  for  an  alternative 
emission  limit  through  a  source-specific 
RACT  determi:  lation  process.  The 
emission  limit;  i  of  section  C  of  9  VAC 
5—40-311  do  not  cover  all  categories  of 
NOx  sources,  i  lection  C  specifically 
enacts  emissio  [i  limits  for  boilers/ steam 
generating  uni  s,  process  heaters  and  gas 
turbines.  Othei  ■  source  categories,  such 
as  incineratorsL  reciprocating  internal 
combustion  engines,  cement 
manufacturing  and  iron/steel 
manufacturing  are  not  covered  in  9  VAC 
5-40-311. 

These  sources  are  not  subject  to 
specific,  "up-f 'ont"  (i.e.  immediately 
ascertainable)  amission  limitations. 
Instead,  the  rej  ;ulations  establish  a 
process  for  the  Commonwealth  to 
review  and  ap  )rove  individual  RACT 
emission  limit  itions  proposed  by  the 
sources,  whid ,  are  then  to  be  submitted 
to  EPA  as  SIP  iBvisions.  Additionally, 
subsection  1 2( -04-0408(8)  of  Virginia's 
rule  allows  soi  irces  subject  to  the 
presumptive  limits  in  Appendix  T  (now 
known  as  9  VAC  5—40-311)  to  propose 
alternative  RA  CT  on  a  case-by-case  basis 
provided  they  submit  the  proposal  by 
January  1,  1991.  The  proposal  must 
include  technical  and  economic  support 
documentation  for  the  proposed  RACT 
and  include  a  Schedule  for  compliance 
as  expeditiously  as  practical  but  no  later 
than  May  31,  1995. 

The  Act  reqmres  states  to  implement 
RACT  on  all  major  stationary  sources. 
Process-oriented  generic  regulations, 
such  as  those  submitted  by  Virginia, 
which  do  not  i  nclude  specific  and 
ascertainable  ( mission  limitations  for  all 
major  sources  j  do  not  by  themselves 
provide  standards  for  EPA  to  approve  or 
disapprove  as  {satisfying  the  definition 
of  RACT.  Thetefore.  the  Act's  RACT 
requirements  4re  satisfied  only  after  the 
specific  limitaitions  imposed  by  the 
Commonwealth  on  its  major  sources 
have  been  submitted  to  EPA  as  SIP 
revisions  and  approved  by  EPA  as 
RACT  for  the  iubject  sources. 

In  a  Novem  >er  7, 1996  poHcy  memo 
from  Sally  Sh  iver.  Director,  Air  Quality 


Strategies  and  Standards  Division  of 
OAQPS,  EPA  issued  guidance  for 
approving  state  generic  RACT 
regulations,  like  Virginia's,  provided 
certain  criteria  are  met.  This  guidance 
does  not  exempt  any  major  source  from 
RACT  requirements  but  instead 
provides  for  a  de  minimis  deferral  of 
RACT  only  for  the  purposes  of 
approving  the  state's  generic  RACT 
regulation.  The  de  minimis  deferral 
level  is  determined  by  using  the  1990 
NOx  emissions,  excluding  the  utility 
boiler  NOx  emissions.  The  remaining 
1990  non-utility  boiler  emissions  are 
then  compared  with  the  amount  of  non- 
utility  NC3x  emissions  that  have  yet  to 
have  RACT  approved  into  the  SIP. 
Generally,  EPA  expects  that  all  utility 
boiler  RACTs  will  be  approved  prior  to 
apphcation  of  this  de  minimis  deferral 
policy  and  possible  conversion  of  the 
generic  RACT  conditional  approval  to 
full  approval.  EPA  does  not  expect  to 
defer  more  than  5%  of  the  emissions 
calculated  in  this  maimer  in  order  to 
fully  approve  Virginia's  generic  NOx 
RACT  regulation.  In  accordance  with 
the  November  1996  policy,  EPA  is 
requiring  that  all  utility  boiler  RACT 
determinations  be  approved  by  EPA  and 
all  but  a  de  minimis  level  of  non-utility 
boiler  RACT  determinations  be 
approved  into  the  SIP  before  the  limited 
approval  can  be  converted  to  full 
approval.  Full  approval  of  a  generic 
RACT  regulation  under  this  policy  does 
not  change  the  Commonwealth's 
statutory  obligation  to  implement  RACT 
for  all  major  sources.  No  major  NOx 
soiuxre  is  being  exempted  from  RACT 
requirements  through  this  policy  or 
today's  rulemaking. 

Because  EPA  has  not  received  SIP 
revisions  of  source-specific  RACT 
determinations  for  all  major  sources  of 
NOx  subject  to  RACT  under  the  Clean 
Air  Act,  EPA  can  at  best,  according  to 
the  November  7,  1996  policy 
memorandum,  propose  conditional 
limited  approval  of  the  NOx  RACT 
generic  rule.  In  support  of  this  proposed 
rulemaking,  the  Commonwealth 
committed  in  a  letter  dated  April  11, 
1998  to  submit,  as  SIP  revisions.  RACT 
determinations  for  all  sources  subject  to 
NOx  RACT  within  12  months  of  EPA's 
final  conditional  approval  of  the  generic 
rule. 

F.  Virginia's  Audit  Privilege  Legislation 

In  1995,  Virginia  adopted  legislation 
that  provides,  subject  to  certain 
conditions,  for  an  environmental 
assessment  (audit)  "privilege"  for 
voluntary  compliance  evaluations 
performed  by  a  regulated  entity.  The 
legislation  further  addresses  the  relative 
burden  of  proof  for  parties  either 


asserting  the  privilege  or  seeking 
disclosure  of  documents  for  which  the 
privilege  is  claimed.  Virginia's 
legislation  also  provides,  subject  to 
certain  conditions,  for  a  penalty  waiver 
for  violations  of  enviroiunental  laws 
when  a  regulated  entity  discovers  such 
violations  pursuant  to  a  voluntary 
compliance  evaluation  and  volimtarily 
discloses  such  violations  to  the 
Commonwealth  and  takes  prompt  and 
appropriate  measures  to  remedy  the 
violations.  Virginia's  Voluntary 
Environmental  Assessment  Privilege 
law,  Va.  Code  Sec.  10.1-1198.  provides 
a  privilege  that  protects  fi-om  disclosure 
documents  and  information  about  the 
content  of  those  documents  that  are  the 
product  of  a  voluntary  environmental 
assessment.  The  privilege  does  not 
extend  to  documents  or  information  that 
are:  (1)  Generated  or  developed  before 
the  commencement  of  a  voluntary 
environmental  assessment;  (2)  that  are 
prepared  independently  of  the 
assessment  process;  (3)  that  demonstrate 
a  clear,  imminent  and  substantial 
danger  to  the  public  health  or 
environment;  or  (4)  that  are  required  by 
law. 

On  January  12, 1997,  the 
Commonwealth  of  Virginia  Office  of  the 
Attorney  General  provided  a  legal 
opinion  that  states  that  the  Privilege  law 
precludes  granting  a  privilege  to 
documents  and  information  "required 
by  law,"  including  documents  and 
information  "required  by  federal  law  to 
maintain  program  delegation, 
authorization  or  approval,"  since 
Virginia  must  "enforce  federally 
authorized  environmental  programs  in  a 
manner  that  is  no  less  stringent  than 
their  federal  counterparts.  *  *  *" 
Virginia's  Inununity  law.  Va.  Code  Sec. 
10.1-1199,  provides  that  "(t)o  the  extent 
consistent  with  requirements  imposed 
by  Federal  law,"  any  person  making  a 
voluntary  disclosure  of  information  to  a 
state  agency  regarding  a  violation  of  an 
environmental  statute,  regulation, 
permit,  or  administrative  order  is 
granted  immunity  from  administrative 
or  civil  penalty.  "The  Attorney  General's 
January  12, 1997  opinion  states  that  the 
quoted  language  renders  this  statute 
inapplicable  to  enforcement  of  any 
federally  authorized  programs,  since 
"no  immunity  could  be  afforded  from 
administrative,  civil,  or  criminal 
penalties  because  granting  such 
immunity  would  not  be  consistent  wdth 
federal  law,  which  is  one  of  the  criteria 
for  inununity." 

Thus,  EPA  has  determined  that 
Virginia's  Privilege  and  Immunity 
statutes  will  not  preclude  the 
Conunonwealth  from  enforcing  its 


Federal  Register /Vol.  64,  No.  16 /Tuesday,  January  26.  1999 /Proposed  Rules  3895 


program  consistent  with  the  federal 
requirements. 

Terms  of  and  Rationale  for  Conditional 
Approval 

EPA's  is  proposing  conditional 
approval  of  Virginia's  NOx  RACT 
regulations,  based  on  the 
Conunon wealth's  commitment  to 
submit  for  approval  into  the  SIP,  the 
case-by-case  RACT  proposals  for  all 
sources  subject  to  RACT  requirements 
currently  known  to  the  Virginia 
Department  of  Environmental  Quality 
(VADEQ).  The  Commonwealth 
submitted  this  commitment  in  a  letter  to 
EPA,  dated  August  11, 1998.  The  case- 
by-case  RACT  proposals  must  be 
submitted  by  a  date  certain  that  is  no 
later  than  12  months  after  the  effective 
date  of  EPA's  final  conditional  approval. 

To  fulfill  the  conditions  of  this 
approval,  the  Commonwealth  must,  by 
no  later  than  12  months  after  the 
effective  date  of  EPA's  final  conditional 
approval  of  the  generic  NOx  RACT  SIP, 
(1)  certify  that  is  has  submitted  case-by- 
case  RACT  SEPs  for  all  sources  subject 
to  the  RACT  requirements  currently 
known  to  the  Department;  or  (2) 
demonstrate  that  the  emissions  from  any 
remaining  subject  sources  represent  a  de 
minimis  level  of  emissions  (as  described 
above).  Once  EPA  has  determined  that 
the  Commonwealth  has  satisified  this 
condition,  EPA  shall  remove  the 
conditional  nature  of  its  approval  and 
the  Virginia  NOx  RACT  regulations  will, 
at  that  time,  retain  limited  approval 
status.  Should  the  Commonwealth  fail 
to  meet  the  conditions  specified  above, 
the  final  conditional  limited  approval  of 
the  NOx  RACT  regulations  SIP  revision 
shall  convert  to  a  disapproval. 

EPA  is  also  proposing  limited 
approval  of  Virginia's  NOx  RACT 
regulations.  VA  Rule  120-08-0408,  and 
the  provisions  of  9  VAC  5-40-311 
(formerly  Appendix  T)  as  requested  by 
the  VADEQ.  The  current  Virginia  SIP 
does  not  contain  a  general  requirement 
that  all  major  sources  of  NOx  must 
implement  RACT.  While  EPA  does  not 
believe  that  the  Virginia  generic  NOx 
RACT  regulation  satisfies  the  Act's 
RACT  requirements  as  discussed 
previously  in  this  notice,  EPA  is  also 
proposing  limited  approval  of  the 
Virginia  NOx  RACT  regulations  on  the 
basis  that  they  strengthen  the  SIP.  The 
purpose  of  the  proposed  approval  of  the 
presumptive  limits  as  RACT  for  these 
categories  of  sources  of  NOx  is  for  the 
limited  purpose  of  strengthening  the 
Virginia  SIP  by  adding  RACT  standards 
for  sources  of  NOx  in  the  Northern 
Virginia  Emissions  Control  Area  where 
none  existed  before. 


Section  110(k)(4)  of  the  Act  allows 
EPA  to  propose  conditional  approval  of 
the  Virginia  RACT  regulations  based  on 
a  commitment  by  the  Commonwealth  to 
adopt  specific  enforceable  measures  by 
a  date  ceriain  but  no  later  than  1  year 
after  the  effective  date  of  EPA's  final 
conditional  approval.  On  August  11, 
1998,  Virginia  submitted  a  letter  to  EPA 
committing  to  submit  all  case-by-case 
RACT  determinations  to  EPA  as  SIP 
revisions  within  12  months  of  final 
conditional,  limited  rulemaking, 
including  those  for  sources  covered  by 
new  source  review  permits,  subject  to 
the  presumptive  RACT  limits,  and 
previously  exempted  from  the  state 
regulations.  Once  EPA  determines  that 
the  Commonwealth  has  satisfied  the 
conditions  in  this  notice.  EPA  shall 
remove  only  the  conditional  nature  of 
its  approved  and  the  NOx  RACT 
regulations  will,  at  that  time,  retain 
limited  approval  status.  Once  EPA  has 
approved  all  of  the  case-by-case  RACT 
proposals  as  SIP  revisions,  the  limited 
approval  will  convert  to  full  approval. 
Therefore,  even  after  the  conditional 
status  of  EPA's  approval  of  Virginia's 
regulations  is  removed,  VADEQ  must 
still  continue  to  submit,  and  have  EPA 
approve  into  the  Virginia  SIP,  RACT 
requirements  for  the  remaining  de 
minimis  amount  of  emissions.  Removal 
of  the  conditional  status  to  limited 
approval  status  in  no  way  changes 
VADEQ's  statutory  obligation  to 
implement  RACT  for  all  major  sources. 
Although  EPA  fully  expects  that 
Virginia  will  meet  the  conditions  set 
forth  in  this  notice,  should  Virginia  fail 
to  meet  the  conditions  in  this  notice, 
EPA  is  proposing  that  the  final 
conditional  limited  approval  shall 
convert  to  a  disapproval. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  document. 
These  comments  will  be  considered 
before  taking  final  action.  Interested 
parties  may  participate  in  the  federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  ADDRESSES  section  of 
this  document.  A  more  detailed 
description  of  the  state  submittal  and 
EPA's  evaluation  are  included  in  the 
Technical  Support  Document  (TSD) 
prepared  in  support  of  this  riilemaking 
action.  A  copy  of  the  TSD  is  available, 
upon  request,  from  the  EPA  Regional 
Office  listed  in  the  ADDRESSES  section  of 
this  document. 

rV.  Proposed  Action 

EPA  is  proposing  conditional  limited 
approval  of  the  Commonwealth's  NOx 
RACT  SIP  submittal  of  November  9, 
1992,  as  modified  on  December  11, 1992 
and  April  11, 1998.  EPA  is  proposing 


conditional  limited  approval  of  this  SIP 
revision  based  on  the  commitment  made 
by  Virginia  to  submit  all  case-by-case 
RACT  proposals  for  sources  it  is 
currently  aware  of  as  being  subject  to 
the  major  source  NOx  RACT 
requirement,  and  because  adding  RACT 
standards  for  major  sources  of  NOx  in 
the  Northern  Virginia  Emissions  Control 
Area  where  none  existed  before 
strengthens  the  SIP.  On  August  11. 
1998.  Virginia  submitted  a  letter  to  EPA 
committing  to  submit  all  case-by-case 
RACT  determinations  to  EPA  as  SIP 
revisions  within  12  months  of  final 
conditional,  limited  rulemaking. 

V.  Administrative  Requirements 

A.  Executive  Orders  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  imder  E.O.  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  EPA  complies  by 
consulting,  E.O.  12875  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  state,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Enviroiunental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that  the  EPA 
determines  (1)  is  "economically 
significant."  as  defined  imder  Executive 
Order  12866,  and  (2)  the  environmental 
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health  or  safety  ^sk  addressed  by  the 
rule  has  a  dispn^portionate  effect  on 
children.  If  the  itgulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmenlal  health  or  safety 
effects  of  the  platined  rule  on  children 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 
This  proposed  rule  is  not  subject  to 
Executive  Orderj  13045  because  it  is  not 
an  economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866,  and  it  do^  not  address  an 
environmental  health  or  safety  risk  that 
would  have  a  disproportionate  effect  on 
children. 

D.  Executive  Ortter  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  go\  emments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  cpmmunities,  unless  the 
Federal  govemiient  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govenunents.  If  EPA  complies  by 
consulting,  E.(X  13084  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  tl^e  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  gpvemments,  a  simunary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  Ih  addition.  Executive 
Order  13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "t6  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  polides  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
commimities  ol  Indian  tribal 
governments.  This  action  does  not 
involve  or  imp<}se  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  o(  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulato^  Flexibility  Act  (RFA) 
generally  requites  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  ilotice  and  comment 
rulemaking  requirements  unless  the 
agency  certifier  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  nUmber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-pfofit  enterprises,  and 
small  govenun«ntal  jurisdictions.  This 


proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
sections  110  and  301.  and  subchapter  I, 
part  D  of  the  CAA  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SEPs  on 
such  groimds.  Union  Electric  Co.  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k),  based  on  the  State's 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  state 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  state 
submittal  does  not  affect  its  state- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement. 
Therefore,  I  certify  that  this  proposed 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
nimiber  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  substitute  a  new  federal 
requirement. 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  approval  action  of  Virginia's 
NOx  RACT  regulations  do  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 


private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Nitrogen  dioxide, 
Ozone. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  January  7, 1999. 
W.  Michael  McCabe, 
Regional  Administrator,  Region  lU. 
IFR  Doc.  99-1648  Filed  1-2&-99:  8:45  am) 

BILLMQ  CODE  aS«0-6a-P 

ENVIRONMEtfTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-6225-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Kansas 

agency:  Environmeptal  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Kansas  City  ozone 
maintenance  area  experienced  a 
violation  of  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone  in 
1995.  in  response  to  this  violation. 
Kansas  submitted  revisions  to  its  ozone 
maintenance  plan.  These  revisions 
pertain  to  the  implementation  of  control 
strategies  to  achieve  reductions  in 
volatile  organic  compound  (VOC) 
emissions  within  the  Kansas  portion  of 
the  Kansas  City  ozone  maintenance 
area.  A  major  purpose  of  these  revisions 
is  to  provide  a  more  flexible  approach 
to  maintenance  of  acceptable  air  quality 
levels  in  Kansas  City,  while  achieving 
emission  reductions  equivalent  to  those 
required  by  the  previously  approved 
plan. 

The  EPA  is  proposing  to  conditionally 
approve  the  1998  revisions  to  the 
Kansas  City  ozone  maintenance  plan  as 
a  revision  to  the  Kansas  State 
Implementation  Plan  (SIP).  Final 
approval  is  contingent  upon  Kansas' 
submission  of  additional,  enforceable 
control  measures. 

In  a  separate  Federal  Register  notice 
published  today,  the  EPA  is  also 
proposing  conditional  approval  of  a 
similar  plan  submitted  by  the  Missouri 
E)epartment  of  Natural  Resoiuces  to 
address  the  Missouri  portions  of  the 
ozone  maintenance  area. 
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DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  on  or  before 
February  25, 1999. 

ADDRESSES:  Comments  may  be  mailed  to 
Royan  Teter,  Environmental  Protection 
Agency,  Air  Branch,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101.  The 
state  submittal  and  the  EPA-jH^pared 
technical  support  document  are 
available  fm-  public  review  at  the  above 
address. 

FOR  FUfTTHER  mFORMATKM  CONTACT: 
Roym  Teter  at  (913)  551-7609. 
SU^PLEMcrfTAnY  NfrOflMATiON: 

I.  Background 

The  Kansas  City  metropolitan  area 
(KCMA),  consisting  of  Clay,  Platte,  and 
Jackson  Counties  in  Missouri,  and 
Johnson  and  Wyandotte  Counties  in 
Kansas,  was  designated  nonattainment 
for  ozone  in  1978.  The  Clean  Air  Act 
(CAA)  provides  for  areas  with  a 
prescribed  amount  of  air  quality  data 
showing  attainment  of  the  standard  to 
be  redesignated  from  nonattainment  to 
attainment,  if  the  requirements  of 
section  107(d)(3)(E)  are  met.  One  of 
these  requirements  is  for  the  area  to 
adopt  a  maintenance  plan  consistent 
with  the  requirements  of  section  175  A. 
This  plan  must  demonstrate  attainment 
of  the  NAAQS  with  a  margin  of  safety 
sufficient  to  remain  in  attainment  for 
ten  years.  Also,  the  plan  must  contain 
a  contingency  plan  to  be  implemented 
if  the  area  once  again  violates  the 
standard. 

Ozone  monitoring  data  from  1987 
through  1991  demonstrated  that  the 
Kansas  City  nonattainment  area  bad 
attained  the  ozone  NAAQS.  In 
accordance  with  the  CAA,  the  Kansas 
Department  of  Health  and  Environment 
(KDHE)  revised  the  ozone  SIP  for  the 
Kansas  portion  of  the  Kansas  City  area 
to  recognize  the  area's  attainment  status. 
The  EPA  puUished  final  approval  of  the 
Kansas  SIP  on  June  23, 1992.  The  SIP 
became  effective  on  July  23, 1992  (57  FR 
27939).  This  action  effected  the 
redesignation  of  the  area  to  attainment. 

The  contingency  plan  approved  as 
part  of  the  1992  SIP  identified  four 
measures  which  were  to  be 
implemented  upon  subsequent  violation 
of  the  standard  in  the  Kansas  City  area. 
These  contingency  measures  required: 
(1)  certain  new  or  expanding  sources  of 
ozone  precursors  to  acquire  emissions 
offsets;  (2)  the  installation  of  Stage  II 
vapor  recovery  systems  at  retail  gasoline 
stations  or  the  implementation  of  an 
enhanced  inspection  and  maintenance 
(I/M)  program  for  motor  vehicles;  (3)  the 
implementation  of  transportation 
control  measures  achieving  a  0.5 
percent  reduction  in  areawide  VOC 


emissions;  smd  (4)  the  completion  of  a 
comprehensive  emissions  inventory. 

In  a  letter  from  Dennis  Grams,  EPA 
Region  Vn  Administrator,  to  James  J. 
O'Connell,  KDHE  Secretary,  on  January 
31,  1996,  the  EPA  informed  the  KDHE 
of  a  violation  of  the  ozone  NAAQS. 
Quality-assured  air  quality  monitoring 
data  indicated  measured  exceedances  of 
the  ozone  standard  on  July  11,12,  and 
13, 1995,  at  the  Liberty  monitoring  site 
in  Kansas  City.  The  highest  recorded 
value  for  each  day  was  0.128  ppm,  0.161 
ppm,  and  0.131  ppm,  respectively, 
lliese  exceedances,  in  combination  with 
the  measured  exceedance  of  0.128  ppm 
recorded  on  July  29,  1993,  constitute  a 
violation  of  the  standard. 

As  a  result  of  this  violation,  Kansas 
was  required  to  implement  the 
contingency  measures  identified  in  the 
approved  SIP.  In  a  July  28, 1995  letter 
from  Roger  Randolph  (Air  Pollution 
Control  Program  Director)  to  William 
Spratlin  (Air,  RCRA.  and  Toxics 
Division  Director),  Missouri  requested 
guidance  on  responding  to  the  KCMA 
ozone  violation.  Specifically,  Missouri 
requested  flexibility  in  utilizing  control 
measures  other  than  those  identified  in 
the  approved  SIP.  Via  an  August  17, 
1995,  letter  from  William  Spratlin  to 
Roger  Randolph,  the  EPA  affirmed  that 
Missouri  and  Kansas  may  substitute 
other  contingency  measures  for  those  in 
the  approved  SIP,  provided:  (1)  the 
substitute  measures  would  achieve 
substantially  equivalent  emission 
reductions;  (2)  the  substitute  measures 
were  submitted  as  a  SIP  revision;  and 
(3)  the  substitute  measures  were 
implemented  before  the  1996  ozone 
season.  It  must  be  emphasized  that  this 
flexibility  was  extended  to  both  Kansas 
and  Missouri. 

To  address  the  short-term  need  to 
control  emissions,  Kansas  promulgated 
a  rule  to  limit  the  Reid  Vapor  Pressure 
(RVP)  of  the  gasoline  sold  during  the 
summer  months  in  the  KCMA  to  7.2  per 
square  inch  (psi)  (K.A.R.  28-19-79). 
This  regulation  became  effective  May  2, 
1997.  TTie  EPA  published  final  approval 
of  Kansas'  RVP  rule  on  July  7, 1997 
(Federal  Register  Vol.  62,  No.  129. 
36212).  The  approval  became  effective 
on  August  6,  1997. 

To  address  the  longer-term  need  to 
reduce  VOC  and  nitrogen  oxides  (NOx) 
emissions,  the  Mid-America  Regional 
Council's  Air  Quality  Forum  (MARC 
AQF),  comprised  of  representatives 
from  local  governments,  business,  and 
health  and  environmental  organizations, 
agreed  to  examine  various  alternative 
control  strategies  and  recommend  a 
suite  of  viable  measures  to  Missouri  and 
Kansas.  The  AQF  recommended:  (1) 
expanding  public  education  efforts;  (2) 


low  RVP  gasoline;  (3)  motor  vehicle  1/ 
M,  (4)  seasonal  no-fare  pubhc  transit;  (5) 
a  volimtary  clean  fuel  fleets  program; 
and  (6)  additional  transportation  control 
measures.  The  AQF  also  recommended 
a  group  of  supplemental  measures 
aimed  at  reducing  ozone  levels.  The 
emissions  reductions  associated  with 
the  voluntary  measures,  specifically 
clean  fuel  fleets  and  transportation 
control,  cannot  be  quantified  due  to 
their  voluntary  nature. 

The  Missouri  Department  of  Natural 
Resoiux:es  (MDNR)  presented  a 
maintenance  SIP,  with  the  AQF 
recommendations,  to  the  Missouri  Air 
Conservation  Commission  (MACC)  on 
June  24, 1997.  At  that  time,  the  MACC 
recommended  inclusim  of  a  more 
timely  and  less  politically  sensitive 
control  measure  in  place  of  the  I/M 
provision.  As  a  result,  on  October  7, 
1997,  the  AQF  recommended  the 
implementation  of  a  reformulated 
gasoline  (RFC)  program  in  the  KCMA.  In 
response,  Kansas  intends  to  include 
RFC  as  a  control  measure  in  a  year  2000 
transiticMial  attainment  plan  to 
demonstrate  compliance  with  the 
revised  NAAQS  for  ozone,  should  the 
area  be  eligible  for  transitional 
nonattainment  status  outhned  in  the 
President's  July  16, 1997,  directive  to 
Administrator  Browner.  The  intent  is  to 
have  the  RFC  control  measure  in  place 
prior  to  the  beginning  of  the  2001  ozone 
season.  Kansas  reserves  the  option  to 
use  gasoline  blends  other  than  the 
Federal  RFC  blend,  provided  their  use 
achieves  similar  VOC  and  NOx  emission 
reductions. 

The  final  state  submittal  includes  an 
emissions  inventory;  the  two  creditable 
control  strategies — 7.2  RVP  gasoline. 
RFC;  additional  imquantifiable 
measures  including  voluntary  clean  fuel 
fleets  and  seasonal  low-fare  transit; 
continued  monitoring;  verification  of 
continued  attainment;  and  a 
contingency  plan. 

Because  limiting  the  RVP  of  gasoline 
to  7.2  psi  achieves  VOC  emissions 
reductions  of  only  4.0  tons  per  day, 
additional  reductions  aie  necessary  to 
provide  for  reductions  substantially 
equivalent  to  those  obtainable  by 
implementing  the  contingency  measures 
approved  in  the  1992  SIP.  The 
implementation  of  an  RFC  program  is 
therefore  critical  to  meeting  Kansas' 
obligation  to  achieve  the  necessary 
reductions. 

n.  Evaluation  Criteria 

To  evaluate  the  maintenance  plan,  the 
EPA  referred  to  requirements  of  section 
175 A  of  the  Act.  The  EPA  also  issued 
guidance  specifically  to  address 
applicable  procedures  for  handling 
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redesignation  requests,  including 
maintenance  plan  provisions 
"Procedures  for  Processing  Requests  to 
Redesignate  Area^  to  Attainment,"  John 
Calcagni,  Direct oii  Air  Quality 
Management  Divikion.  to  EPA  Regional 
Division  Director^,  dated  September  4, 
1992.  In  addition,  the  EPA  reviewed  the 
revised  maintenance  plan  for  evidence 
that  the  substituta  control  measures 
provide  for  emissions  reductions  which 
are  substantially  equivalent  to  those 
approved  in  the  1^92  SIP,  pursuant  to 
guidance  given  in  the  August  17, 1995, 
letter,  from  Willia^  Spratlin  to  Roger 
Randolph.  Finally,  the  EPA  evaluated 
the  revised  maintenance  plan  with 
respect  to  the  "Guidance  for 
Implementing  the!  1-Hour  Ozone  and 
Pre-Existing  PMia  NAAQS,"  from 
Richard  D.  Wilsoi.  Acting  Assistant 
Administrator  for;  Air  and  Radiation,  to 
EPA  Regional  Adiiinistrators. 

m.  Review  of  Sulmittal 

According  to  toe  September  4, 1992, 
memo  from  John  Calcagni  regarding 
"Procedures  for  FYocessing  Requests  to 
Redesignate  Area^  to  Attainment,"  a 
maintenance  plar^  must  provide  for 
maintenance  of  tlje  ozone  NAAQS  for  at 
least  ten  years  af^#r  redesignation. 
Section  1 75  A  of  the  CAA  defines  the 
general  framework  of  a  maintenance 
plan.  The  Calcagni  memo  identifies  the 
following  list  of  cpre  provisions 
necessary  to  ensu^  maintenance  of  the 
ozone  NAAQS:  emissions  inventory, 
maintenance  denionstration  (including 
control  measures!,  air  monitoring 
network,  verificaiion  of  continued 
attainment,  and  a^  contingency  plan. 
Below  is  a  discussion  of  each  of  these 
provisions,  as  addressed  in  the  1998 
Revision  to  the  Kansas  City  State 
Implementation  Plan  for  Control  of 
Ozone. 

A.  Emissions  Invantory 

The  emissions  Inventory  for  the 
KCMA  was  revised  in  1995.  In  a  direct 
final  rule  (61  FR  18251),  published  on 
April  25,  1996,  the  EPA  approved  the 
revised  emissions  inventory.  The 
emissions  inventory  estimated  VOC  and 
NOx  actual  emis^ons  for  1990  and  1992 
while  using  industrial  growth  factors  to 
project  VOC  and  NOx  emissions  for 
1995,  2000,  2005  and  2010.  Point,  area, 
mobile,  biogenic,]  VOC,  and  NOx 
emission  totals  wtere  estimated.  The 
inventory  summarized  totals  for  each 
emissions  category  and  reported 
emissions  by  sou|t;e  type.  VOC 
emissions  for  the  entire  KCMA  were 
estimated  at  322,  )57  and  286,279 
itilograms  per  summer  day  in  1990  and 
1992.  respectivel  /.  The  present  SIP 


revisions  are  based  on  the  inventory  as 
revised  in  1995. 

B.  Control  Measures 

The  state  has  provided  estimates  of 
the  achievable  emissions  reductions  for 
only  two  of  the  many  measures  (7.2  RVP 
gasoline  and  RFC)  included  in  the  SIP. 
These  estimates  were  evaluated  to 
determine  whether  they  are 
substantially  equivalent  to  the 
reductions  for  which  the  1992  SIP 
provides.  In  accord  with  the  original 
maintenance  plan,  implementation  of  a 
regulation  requiring  Stage  II  vapor 
recovery  systems  at  retail  gasoline 
stations  would  result  in  daily  VOC 
emissions  reductions  of  6.9  tons  per 
day.  An  additional  1.5  tons  per  day  of 
V(DC  reductions  would  be  achieved 
through  implementation  of 
transportation  control  measures,  making^ 
the  1992  SIP  designed  to  reduce  VOC 
emissions  by  a  minimum  of  8.4  tons  per 
day.  Accordingly,  Kansas  must 
demonstrate  the  substitute  control 
measures  will  provide  for  areawide  VOC 
reductions  of  at  least  8.4  tons  per  day. 

1.  Gasoline  Volatility  Control 

Typically  reported  as  RVP,  volatility 
is  a  measure  of  the  tendency  of  gasoline 
to  evaporate.  RVP,  expressed  in  psi, 
denotes  the  pressure  exerted  by  a  vapor 
at  100°F.  The  evaporation  of  gasoline 
adds  to  the  quantity  of  VOCs  in  the 
atmosphere  which  contribute  to  ozone 
formation. 

As  a  result  of  the  ozone  violation  in 
1995,  Kansas  promulgated  a  rule  to  limit 
the  sunmiertime  RVP  of  gasoline  sold  in 
the  Kansas  portion  of  the  KCMA  to  7.2 
psi  (K.A.R.  28-19-79).  This  regulation 
became  effective  May  2, 1997.  The  EPA 
published  final  approval  of  Kansas'  RVP 
rule  on  July  7, 1997  (Federal  Register 
Vol.  62,  No.  129,  36212).  The  approval 
became  effective  on  August  6, 1997. 

Emissions  estimates  for  on-road 
mobile  sources  were  developed  using 
the  EPA  MOBILE5a  model.  Evaporative 
emissions  from  off-road  mobile  sources 
were  estimated  to  decrease  by  2.7 
percent,  assuming  90  percent  of  the  off- 
road  emissions  are  combustive  and  10 
percent  are  evaporative.  Kansas  has 
demonstrated  that  limiting  the  volatility 
of  gasoline  to  7.2  pounds  psi  will  reduce 
VOC  emissions  by  4.0  tons  per  day 
within  the  KCMA. 

2.RFG 

RFG  is  a  blend  of  gasoline  containing 
oxygenates  and  lower  levels  of  toxic 
substances.  It  is  designed  to  reduce 
emissions  of  pollutants,  including  VOC 
from  motor  vehicle  exhaust.  RFG 
contains  many  of  the  same  ingredients 
found  in  conventional  gasoline,  but  in 


different  quantities.  The  addition  of 
oxygenates,  such  as  ethanol  or  methyl 
tertiary  butyl  ether,  increases  its  oxygen 
content  and  thereby  increases  the 
combustion  efficiency  of  the  vehicle. 
The  evaporative  emissions  can  also  be 
reduced  depending  on  the  RVP  of  the 
base  gasoline  to  which  the  oxygenates 
are  added. 

The  RVP  requirement  for  RFG  in 
Kansas,  as  defined  in  40  CFR  80.71(a), 
is  7.2  psi.  Emission  reductions  from 
RFG  were  modeled  using  the  EPA's 
MOBILESa  emissions  model  and 
estimates  of  the  number  of  vehicle  miles 
traveled  in  the  KCMA.  Emissions  are 
projected  to  be  96.65  tons  per  day  in 
2000.  After  implementation  of  7.2  RVP, 
the  emissions  in  2000  are  projected  to 
be  reduced  to  89.22  tons  per  day.  If  RFG 
were  to  be  implemented  in  2000, 
emissions  are  projected  to  be  reduced  to 
74.88,  for  an  estimated  incremental 
reduction  of  14.34  tons  per  day. 

As  part  of  this  proposed  SIP  revision, 
the  KDHE  commits  to  include  RFG  as  a 
control  measure  in  its  year  2000 
transitional  plan  as  required  to 
demonstrate  compliance  with  the 
revised  ozone  NAAQS.  The  intent  is  to 
have  the  RFG  control  measure  in  place 
prior  to  the  beginning  of  the  2001  ozone 
season.  Kansas  cited  a  preference  for  a 
2001  implementation  schedule  because 
it  is  consistent  with  the  AQF 
recommendations  and  the  year  2000 
transitional  SIP  planning  process,  and  it 
provides  reasonable  opportunity  for  fuel 
refiners  nearest  the  KCMA  to  complete 
the  necessary  capital  improvements  to 
compete  for  the  newly  created  market 
for  RFG.  Previously,  Kansas  was 
prohibited  from  implementing  RFG 
because  the  EPA  had  not  promulgated 
the  final  regulation,  making  it  possible 
for  former  nonattainment  areas  to 
participate  in  the  Federal  RFG  program. 
However,  this  obstacle  has  been  lifted 
by  the  EPA's  rulemaking  signed  by  the 
Administrator  September  21,  1998,  and 
published  in  the  Federal  Register  on 
September  29,  1998  (63  FR  52093). 
Therefore,  the  EPA  expects  that  the 
Governor  of  Kansas  will  request  that  the 
KCMA  be  included  in  the  Federal  RFG 
program.  Upon  fulfillment  of  this 
commitment,  the  EPA  will  propose  to 
fully  approve  this  revision  to  the 
maintenance  SIP. 

If  the  state  does  not  opt  in  to  the  RFG 
program  or  adopt  an  equivalent  state 
fuel  program,  the  state  must,  by  the 
deadline  established  in  the  final 
conditional  approval,  implement  the 
contingency  measures  identified  in  the 
1992  SIP.  In  this  event,  the  state  must 
adopt  and  submit  any  necessary 
regulations  to  implement  the  1992  SIP 
contingency  measures.  If  the  state  fails 
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to  make  a  submittal  by  the  deadline 
specified  in  the  final  conditional 
approval,  the  conditional  approval 
converts  to  a  disapproval. 

3.  Clean  Fuel  Fleets 

Clean  fuel  fleets  programs  take 
advantage  of  vehicles  relying  on  cleaner 
burning  energy  sources  for  hiel.  These 
vehicles  may  operate  on  an  array  of 
fuels  including  electricity,  compressed 
natural  gas,  propane,  and  ethanol 
blended  gasolines.  Because  this  program 
is  volimtary,  Kansas  is  not  seeking  and 
the  EPA  is  not  approving  credit  for 
emissions  reductions  under  the 
maintenance  plan. 

4.  Seasonal  Low-fare  Transit 

The  AQF  and  the  MARC  board 
recommended  the  area's  transit 
providers  provide  no-fare  transit  during 
peak  ozone  season  beginning  in  1997. 
The  Kansas  City  Area  Transportation 
Authority  requested  the  AQF  endorse  a 
reduced-fare  program,  commencing  in 
1998.  Participation  in  this  program  is 
volimtary  and  difficult  to  estimate,  and 
no  permanent  funding  source  has  been 
identified.  Therefore,  Kansas  is  not 
seeking  and  the  EPA  is  not  approving 
credit  for  emission  reductions  for  this 
program  under  this  maintenance  plan. 

5.  Addition^  Supplemental  Measiu^s 

The  EPA  supports  Kansas' 
commitment  to  implement  various 
additional  programs  aimed  at  reducing 
VOC  and  NOx  emissions, 
hnplementation  of  these  programs  will 
assist  the  KCMA  in  meeting  both  the  1- 
hour  and  8-hour  ozone  standards. 
Kansas  is  not  claiming  and  the  EPA  is 
not  approving  emissions  reductions 
from  these  programs  for  purposes  of  the 
SIP.  These  measures  include  enhanced 
traffic  signalization,  a  potentially 
expanded  transit  system,  enhanced 
land-use  plaiming,  stationary  source 
emissions  controls,  expanded  public 
education  programs,  and  eur  quality  data 
collection. 

C.  Air  Monitoring  Network 

The  ambient  air  monitoring  network 
which  measures  ozone  concentrations 
in  the  KCMA  consists  of  six  monitoring 
stations.  Five  are  located  in  Missouri  at 
Liberty,  Watkins  Mill,  Worlds  of  Fun, 
Kansas  City  International  Airport  (KCI), 
and  Richards  Gebaur  Airport.  The 
remaining  monitoring  station  is  located 
in  Kansas  City,  Kansas.  Liberty  and 
Watkins  Mill  are  dov^rnwind,  assiuning 
predominant  winds  are  from  the 
southwest.  Two  monitors,  Worlds  of 
Fun  and  KCI,  are  placed  in  populated 
areas.  Richards  Gebaur  is  considered  an 
upwind  site,  designed  to  monitor  ozone 


transport  from  outside  the  area.  The 
final  monitor  is  located  in  downtown 
Kansas  City,  Kansas,  in  Wyandotte 
Coxmty. 

Ozone  concentrations  may  not  exceed 
the  1-hour  standard  more  than  an 
average  of  once  per  year  at  any  single 
monitoring  site  over  any  given  three- 
year  period.  Eighteen  (18)  exceedances 
of  the  ozone  standard  have  been 
recorded  in  the  KCMA  from  1990 
through  1998.  Nine  of  these 
exceedances  occurred  in  1995,  with 
three  each  at  the  Liberty  and  Watkins 
Mill  sites,  two  at  Worlds  of  Fun  site, 
and  one  at  the  KCI  site.  Foxii 
exceedances  recorded  at  the  Liberty 
monitor  constituted  the  violation 
triggering  the  implementation  of  the 
previously  approved  contingency  plan. 

D.  Maintenance  of  the  Standard 

By  virtue  of  the  approval  of  the  1992 
maintenance  SIP,  the  Administrator 
deemed  the  VOC  reductions  for  which 
the  contingency  measures  provided, 
necessary  to  promptly  correct  any 
violation  of  the  1-hour  ozone  standard 
which  might  occiu  subsequent  to 
redesignation.  Hence,  the  revised 
contingency  measures  must  provide  for 
the  equivalent  level  of  reductions.  The 
Agency  has  determined  that  if  Kansas 
meets  the  conditions  set  forth  in  this 
action,  the  revised  plan  will  achieve  the 
required  reductions.  The  state  has 
provided  VOC  emissions  projections  for 
the  ten-year  period  following 
maintenance  plan  development.  In 
addition,  the  state  has  committed  to 
regularly  updating  the  emissions 
inventory  for  the  KCMA  to  ensure  that 
emissions  trends  are  appropriately 
tracked  to  facilitate  future  air  quality 
planning  activities. 

E.  Contingency  Plan 

The  revised  maintenance  plan 
includes  additional  control  measiu«s  to 
replenish  the  contingency  measures  that 
are  being  implemented  in  response  to 
the  1995  violation  of  the  standard. 
These  measures  are  to  be  implemented 
in  the  event  that  additional  violations 
are  recorded.  The  KDHE  is  committed  to 
reducing  combined  Johnson  Coimty  and 
Wyandotte  Coxmty  VOC  emissions  by  5 
percent  in  response  to  a  future  violation 
of  the  1-hour  ozone  standard. 

In  implementing  this  5  percent 
reduction,  the  KDHE  wrill  review  the 
latest  emission  inventory  data,  perform 
a  comprehensive  evaluation  of  available 
control  strategies,  and  select  those 
control  measures  that  provide  the 
greatest  air  quality  benefits  and  most 
cost-effective  response.  The  options  to 
be  considered  for  this  shall  include,  but 
not  be  limited  to  the  following: 


stationary  source  controls  (NOx  and/or 
VOC),  Stage  II  vapor  recovery,  and 
enhanced  vehicle  emissions  reductions 
programs.  These  options  will  be 
considered  in  the  order  listed,  as 
necessary  to  fulfill  the  5  percent 
reduction  obligation.  If  further 
violations  of  the  1-hour  ozone  standard 
occur,  the  KDHE  will  again  review  the 
data  and  evaluate  additional  control 
strategies. 

F.  Additional  Reasonably  Available 
Control  Technology  (RACT)  Regulations 

As  a  submarginal  nonattainment  area, 
the  KCMA  was  required  to  implement 
RACT  controls  uinder  section 
182(a)(2)(A)  of  the  CAA.  The  states  of 
Missouri  and  Kansas  implemented  these 
regulations  prior  to  the  redesignation  of 
the  area.  The  KDHE  implemented  RACT 
on  all  major  sources  that  were  covered 
by  control  technique  guideline  (CTG) 
categories  I,  II,  and  III.  In  addition,  the 
KDHE  implemented  non-CTG  RACT  on 
three  source  categories. 

Kansas  is  currently  developing  a 
RACT  rule  to  regulate  the  bakery  source 
category  in  the  area.  Presently  only  one 
source  is  known  to  exist  in  the  Kansas 
portion  of  the  KCMA  to  require 
adoption  of  this  RACT  regulation.  In 
response  to  the  1995  ozone  stand£u-d 
violation,  Kansas  also  initiated  a  source 
study  to  identify  any  additional 
facilities  or  categories  requiring  the 
adoption  of  additional  specific  RACT 
rules. 

IV.  Policy  Review 

Because  Kansas  City  has  recorded  a 
violation  of  the  1-hour  ozone  standard 
in  1995,  and  recent  air  quaUty  analyses 
performed  by  Kansas  suggest  Kansas 
City  is  likely  to  violate  the  new  8-hour 
standard.  Kansas  must  proceed  to 
expeditiously  implement  the  provisions 
of  the  maintenance  plan  measures 
which  are  the  subject  of  today's  action. 
Protecting  the  1-hour  ozone  standard 
becomes  increasingly  important  in  light 
of  new  requirements  being  established 
to  implement  the  revised  8-hour  ozone 
standard,  which  was  finalized  July  16, 
1997.  For  this  new  standard,  the  EPA 
will  establish  a  special  "transitional" 
classification  for  areas  that  participate 
in  a  regional  strategy  or  that  opt  to 
submit  early  plans  addressing  the  8- 
hour  standard.  The  transitional 
classification  will  be  available  only  to 
those  areas  meeting  certain  criteria, 
including  having  air  quality  data 
meeting  the  1-hour  standard  by  2000. 
These  transitional  areas  will  be  subject 
to  less  restrictive  new  source  review  and 
transportation  conformitv  requirements 
than  other  ozone  nonattainment  areas. 
These  less  restrictive  requirements  are 
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important  to  companies  seeking  to 
expand  existing  ooerations  or  start  new 
operations.  Thererore.  achieving  the 
reductions  associated  with  the 
maintenance  plan  proposed  for  approval 
today  have  criticalfiniplications  for  the 
ability  of  the  KCML\  to  meet  the 
requirements  of  the  new  8-hour  ozone 
standard.  Howeve ',  the  control 
measures  which  v\  ould  be  conditionally 
approved  are  requ  red  to  be 
implemented  first  and  foremost  to 
protect  the  1-hour  ozone  standard. 

Based  on  air  qui  lity  data  from  1996 
through  1998  (after  the  violation  which 
triggered  the  contingency  measures  in 
the  1992  maintenance  plan),  the  Kansas 
City  area  may  be  able  to  demonstrate 
that  it  has  now  achieved  the  1-hour 
ozone  standard.  However,  the  EPA's 
"Guidance  for  Implementing  the  1-Hour 
Ozone  and  Pre-Existing  PMio  NAAQS" 
states  that,  in  genaral.  contingency 
measures  which  were  triggered  prior  to 
revocation  of  the  1-hour  standard  must 
be  retained.  Therefore,  although  the 
EPA  believes  that  the  1996  through  1998 
data  justify  the  brief  delay  in 
implementation  o|  the  substitute 
contingency  measures,  it  does  not 
relieve  the  states  c  f  the  need  to 
implement  RFG,  a  i  equivalent  state 
fuel,  or  one  of  the  [:ontingency  measures 
identified  in  the  1  )92  SIP. 


V.  Conclusion 

The  EPA  is  soliciting 
comments  on  this 
relative  to  the  EP/ . 
Comments  will  be 
taking  final  action 
may  participate  in 
rulemaking  proce(  lure 
written  comments 


pubUc 
notice  and  on  issues 
"s  proposed  action, 
considered  before 
Interested  parties 
the  Federal 

by  submitting 
to  the  address  above. 


VI.  Proposed  Acti  in 

In  today's  notici,  the  EPA  proposes  to 
conditionally  appiove  Kansas'  1998 
revisions  to  the  Kansas  City  ozone 
maintenance  plani  This  includes  the 
VCK]  control  measjures  described  above, 
the  associated  emissions  reductions, 
and  the  commitment  to  implement  the 
additional  reductipns  as  expeditiously 
as  practicable.  Full  approval  of  the  SIP 
is  conditioned  uppn  receipt  of  one  of 
the  following:  (1)  ^  request  from  the 
Governor  of  Kansas  to  require  the  sale 
of  Federal  RFG  wfthin  the  Kansas 
portion  of  the  KCMA;  (2)  adopted 
regulations  impleinenting  the 
contingency  measures  identified  in  the 
1992  maintenance  plan,  i.e..  Stage  II 
vapor  recovery  or  Ian  enhanced  I/M 
program;  or  (3)  adjopted  regulations  to 
implement  a  state;  fuel  program  which 
will  achieve  reductions  equivalent  to  a 
Federal  RFG  progtam.  In  the  case  of 
options  2  or  3,  upon  receipt  of 


regulations  implementing  these 
provisions  and  a  request  to  amend  the 
maintenance  plan  accordingly,  the  EPA 
will  initiate  rulemaking  on  this 
subsequent  revision.  If  the  state  fails  to 
submit  one  of  the  above,  the  conditional 
approval  converts  to  a  disapproval.  The 
EPA  proposes  to  establish  a  deadline  for 
meeting  the  condition  which  is  one  year 
from  the  effective  date  of  the  final  rule 
conditionally  approving  the  state's  1998 
submittal.  The  statute  requires  that  the 
condition  be  met  within  one  year  of  the 
conditional  approval.  The  EPA  seeks 
comments  on  whether  a  shorter 
deadline  should  be  established. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

VII.  Administrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  E.O.  12866,  entitled 
"Regulatory  Planning  and  Review." 

B.  E.O.  12875 

Under  E.O.  12875,  the  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  Government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments,  or  the  EPA  consults  with 
those  governments.  If  the  EPA  complies 
by  consulting,  E.O.  12875  requires  the 
EPA  to  provide  to  the  OMB  a 
description  of  the  extent  of  the  EPA's 
prior  consultation  with  representatives 
of  affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  the  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  imfunded 
mandates." 

Today's  proposal  would  not  create  a 
mandate  on  state,  local,  or  tribal 
governments.  It  would  merely  approve 
actions  which  the  state  has  already 
chosen  to  take.  Accordingly,  the 
requirements  of  Section  1(a)  of  E.O. 
12875  do  not  apply  to  this  rule. 


C.  E.O.  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997) 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
the  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks  that  the  EPA  has 
reason  to  believe  may  have  a 
disproportionate  effect  on  children. 

D.  E.O.  13084 

Under  E.O.  13084,  the  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  imless  the  Federal 
Govenmient  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  the  EPA  consults  with 
those  governments.  If  the  EPA  complies 
by  consulting,  E.O.  13084  requires  the 
EPA  to  provide  to  the  OMB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  the  EPA's  prior 
consultation  v«th  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition,  E.O.  13084 
requires  the  EPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
Section  3(b)  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act  (RFA) 

The  RFA  generally  requires  an  agency 
to  conduct  a  regulatory  flexibility 
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analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements, 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  small  governmental 
jurisdictions.  This  proposed  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  SIP  approvals  imder  section 
110  and  Subchapter  I.  Part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  has  already  chosen  to  impose. 
Therefore,  because  the  Federal  SIP 
approval  does  not  create  any  new 
requirements,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Moreover,  due  to  the  nature  of 
the  Federal-state  relationship  under  the 
CAA.  preparation  of  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  CAA  forbids  the  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
"or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
annual  costs  to  state,  local,  or  tribal 
governments  in  the  aggregate;  or  to 
private  sector,  of  $100  milUon  or  more. 
Under  Section  205.  the  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  $100 
million  or  more  to  either  state,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
would  approve  requirements  which  the 
state  has  chosen  to  undertake  under 
state  or  local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
would  result  from  this  action.  This 


action  would  not  result  in  annualized 
costs  of  100  million  dollars  or  more. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  January  15, 1999. 
Dennis  Grams,  P.E., 
Regional  Administrator,  Region  VU. 
(FR  Doc.  99-1760  Filed  1-25-99;  8:45  am] 
BILUNG  CODE  SS«0-6fr-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-6225-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Kansas  City  ozone 
maintenance  area  experienced  a 
violation  of  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone  in 
1995.  In  response  to  this  violation, 
Missouri  submitted  revisions  to  its 
ozone  maintenance  plan.  These 
revisions  pertain  to  the  implementation 
of  control  strategies  to  achieve 
reductions  in  volatile  organic 
compound  (VOC)  emissions  within  the 
Missouri  portion  of  the  Kansas  City 
ozone  maintenance  area.  A  major 
purpose  of  these  revisions  is  to  provide 
a  more  flexible  approach  to 
maintenance  of  acceptable  air  quality 
levels  in  Kansas  City,  while  achieving 
emission  reductions  equivalent  to  those 
required  by  the  previously  approved 
plan. 

The  EPA  is  proposing  to  conditionally 
approve  the  1998  revisions  to  the 
Kansas  City  ozone  maintenance  plan  as 
a  revision  to  the  Missouri  State 
Implementation  Plan  (SIP).  Final 
approval  is  contingent  upon  Missouri's 
submission  of  additional,  enforceable 
control  measures. 

In  a  separate  Federal  Register  notice 
pi^lished  today,  the  EPA  is  also 
proposing  conditional  approval  of  a 
similar  plan  submitted  by  the  Kansas 
Department  of  Health  and  Environment 
to  address  the  Kansas  portions  of  the 
ozone  maintenance  area. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  on  or  before 
February  25.  1999. 

ADDRESSES:  Comments  may  be  mailed  to 
Royan  Teter.  Environmental  Protection 
Agency.  Air  Branch.  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101.  The 
state  submittal  and  the  EPA-prepared 
technical  support  document  are 


available  for  public  review  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Royan  Teter  at  (913)  551-7609. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Kansas  City  metropolitan  area 
(KCMA),  consisting  of  Clay,  Platte,  and 
Jackson  Coimties  in  Missouri  and 
Johnson  and  Wyandotte  Counties  in 
Kansas,  was  designated  nonattainment 
for  ozone  in  1978.  The  Clean  Air  Act 
(CAA)  provides  for  areas  with  a 
prescribed  amount  of  air  quality  data 
showing  attairunent  of  the  standard  to 
be  redesignated  from  nonattainment  to 
attainment,  if  the  requirements  of 
section  107(d)(3)(E)  are  met.  One  of 
these  requirements  is  for  the  area  to 
adopt  a  maintenance  plan  consistent 
with  the  requirements  of  section  175A. 
This  plan  must  demonstrate  attainment 
of  the  NAAQS  with  a  margin  of  safety 
sufficient  to  remain  in  attainment  for 
ten  years.  Also,  the  plan  must  contain 
a  contingency  plan  to  be  implemented 
if  the  area  once  again  violates  the 
standard. 

Ozone  monitoring  data  from  1987 
through  1991  demonstrated  that  the 
Kansas  City  nonattainment  area  had 
attained  the  ozone  NAAQS.  In 
accordance  with  the  CAA,  the  Missouri 
Department  of  Natural  Resources 
(MDNR)  revised  the  ozone  SIP  for  the 
Missouri  portion  of  the  Kansas  City  area 
to  recognize  the  area's  attainment  status. 
The  EPA  published  final  approval  of  the 
Missouri  SIP  on  June  23,  1992.  The  SIP 
became  effective  on  July  23.  1992  (57  FR 
27939).  This  action  effected  the 
redesignation  of  the  area  to  attainment. 

The  contingency  plan  approved  as 
part  of  the  1992  SIP  identified  four 
measures  which  were  to  be 
implemented  upon  subsequent  violation 
of  the  standard  in  the  Kansas  City  area. 
These  contingency  measures  required: 
(1)  Certain  new  or  expanding  sources  of 
ozone  precursors  to  acquire  emissions 
offsets;  (2)  the  installation  of  Stage  II 
vapor  recovery  systems  at  retail  gasoline 
stations  or  the  implementation  of  an 
enhanced  inspection  and  maintenance 
(I/M)  program  for  motor  vehicles;  (3)  the 
implementation  of  transportation 
control  measures  achieving  a  0.5 
percent  reduction  in  areawide  VOC 
emissions;  and  (4)  the  completion  of  a 
comprehensive  emissions  inventory. 

In  a  letter  from  Dennis  Grams,  EPA 
Region  VII  Administrator,  to  David 
Shorr.  MDNR  Director,  on  January  31, 
1996,  the  EPA  informec^  the  MDNR  of  a 
violation  of  the  ozone  N.\AQS.  Quahty- 
assured  air  quality  monitoring  data 
indicated  measured  exceedances  of  the 
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ozone  standeird  oi  July  11,12,  and  13, 
1995,  at  the  Liberty  monitoring  site  in 
Kansas  Qty.  The  highest  recorded  value 
for  each  day  was  6.128  ppm.  0.161  ppm, 
and  0.131  ppm,  respectively.  These 
exceedances,  in  combination  with  the 
measiu^  exceedAnce  of  0.128  ppm 
recorded  on  July  ^9,  1993,  constitute  a 
violation  of  the  stkndard. 

As  a  result  of  tljis  violation,  Missouri 
was  required  to  ii^plement  the 
contingency  measures  identified  in  the 
approved  SIP.  In  (i  July  28,  1995,  letter 
from  Roger  Randolph  (Air  Pollution 
Control  Program  Director),  to  William 
Spratlin  (Air.  RCRA,  and  Toxics 
Division  Director!,  Missouri  requested 
guidance  on  responding  to  the  KCMA 
ozone  violation.  Specifically,  Missouri 
requested  flexibility  in  utilizing  control 
measures  other  than  those  identified  in 
the  approved  SlPi  Via  an  August  17, 
1995,  letter  from  iVilliam  Spratlin  to 
Roger  Randolph,  the  EPA  affirmed  that 
Missouri  and  Kai^sas  may  substitute 
other  contingency  measures  for  those  in 
the  approved  SIPj  provided:  (1)  The 
substitute  measu^s  would  achieve 
substantially  equivalent  emission 
reductions;  (2)  the  substitute  measures 
were  submitted  ak  a  SIP  revision;  and 
(3)  the  substitute  measures  were 
implemented  before  the  1996  ozone 
season.  It  must  h4  emphasized  that  this 
flexibility  was  expended  to  both  Kansas 
and  Missouri 

short-term  need  to 
Missouri 

lergency  rule  to  limit 
leid  Vapor  Pressure 
I  sold  within  the  KCMA 
to  7.2  pounds  pet  square  inch  (psi)  (10 
CSR  10-2.330).  Tpe  emergency  rule  was 
to  expire  on  October  27,  1997.  Prior  to 
its  expiration,  thd  state  promulgated  a 
permanent  reguh  tion.  The  permanent 
rule  was  published  in  the  Code  of  State 
Regulations  (CSP)  on  September  30. 
1997,  £md  becam  J  effective  October  30. 
On  October  9. 1937.  the  EPA  published 
a  rule,  which  cor  ditionally  approved 
the  state  emerger  cy  rule  upon  receipt  of 
an  equivalent,  adopted  permanent  rule. 
The  state  fulfilled  the  requirements  of 
the  conditional  abproval  by  submitting 
a  permanent  Misioiui  rule  on  November 
13.  1997.  The  EP^  pubUshed  full 
approval  of  Missjuri's  permanent  RVP 
rule  on  April  24.  1998  (Federal  Register. 
Vol.  63.  No.  79. :  0318).  The  approval 
became  effective  on  May  24,  1998. 

To  address  thel  longer-term  need  to 
reduce  VOC  andlnitrogen  oxides  (NOx) 
emissions,  the  M  id-America  Regional 
Council's  Air  Qu  ality  Forum  (MARC 
AQF),  comprisec  of  representatives 
from  local  governments,  business, 
health,  and  enviionmental 
organizations,  ag  reed  to  examine 


To  address  the  [ 
control  emission^ 
promulgated  an 
the  summertime  1 
(RVP)  of  gasoline 


various  alternative  control  strategies  and 
recommend  a  suite  of  viable  measures  to 
Missouri  and  Kansas.  The  AQF 
recommended:  (1)  Expanding  public 
education  efforts;  (2)  low  RVP  gasoline; 
(3)  motor  vehicle  I/M;  (4)  seasonal  no- 
fare  public  transit;  (5)  a  volimtary  clean 
fuel  fleets  program;  and  (6)  additional 
transportation  control  measures.  The 
AQF  also  recommended  a  group  of 
supplemental  measures  aimed  at 
reducing  ozone  levels.  The  emissions 
reductions  associated  with  the 
voluntary  measures,  specifically  clean 
fuel  fleets  and  transportation  control, 
cannot  be  quantified  due  to  their 
voluntary  nature. 

The  MDNR  presented  a  maintenance 
SIP.  with  the  AQF  recommendations,  to 
the  Missouri  Air  Conservation 
Commission  (MACC)  on  June  24. 1997. 
At  that  time,  the  MACC  recommended 
inclusion  of  a  more  timely  and  less 
pohtically  sensitive  control  measure  in 
place  of  the  I/M  provision.  As  a  result, 
on  October  7.  1997,  the  AQF 
recommended  the  implementation  of  a 
reformulated  gasoline  (RFC)  program  in 
the  KCMA.  In  response,  Missouri  has 
committed  to  piu^uing,  among  other 
options,  petitioning  the  EPA  to  require 
the  sale  of  RFC  in  the  KCMA  imder  the 
provisions  of  the  Federal  RFC  program. 
The  final  state  submittal  provides  for 
continued  monitoring,  emissions 
inventory  updates,  a  summertime  RVP 
limit,  and  several  programs  for  which 
emissions  reductions  cannot  be 
quantified,  including  completion  of  a 
stationary  source  study,  volimtary  clean 
fuel  fleets,  seasonal  low-fare  transit,  air 
quality  conscious  land  use  planning, 
and  bicycle  and  pedestrian  friendly 
transportation  planning.  In  addition,  the 
revised  plan  contains  commitments  to 
adopt  either  the  Federal  RFC  Program, 
a  state  fuel  regulation,  or  a  Stage  II 
regulation. 

If  violations  continued  to  occur  after 
implementation  of  the  above  measures, 
the  state  will  adopt  further  regulations 
as  necessary,  selected  from  a  list 
including,  but  not  limited  to.  Stage  II 
vapor  recovery,  enhanced  I/M,  » 

emissions  offsets  from  new  or  modified 
sources,  and  mandatory  clean  fuel 
fleets. 

According  to  state  estimates,  limiting 
the  summertime  RVP  of  gasoline  to  7.2 
psi  achieves  VOC  emissions  reductions 
of  only  4.0  tons  per  day.  As  such, 
additional  reductions  are  necessary  to 
provide  for  reductions  substantially 
equivalent  to  those  (8.4  tons  per  day) 
obtainable  by  implementing  the 
contingency  measures  in  the  previously 
approved  SIP.  The  implementation  of  an 
lU^G  program  is  therefore  critical  to 


meeting  Missoiu-i's  obligation  to  achieve 
the  necessary  reductions. 

II.  Evaluation  Criteria 

To  evaluate  the  maintenance  plan,  the 
EPA  referred  to  requirements  of  section 
175  A  of  the  Act.  The  EPA  also  issued 
guidance  specifically  to  address 
applicable  procedures  for  handling 
redesignation  requests,  including 
maintenance  plan  provisions 
"Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment,"  John 
Calcagni,  Director,  Air  Quality 
Management  Division,  to  EPA  Regional 
Division  Directors,  dated  September  4, 
1992.  In  addition,  the  EPA  reviewed  the 
medntenance  plan  for  evidence  that  the 
substitute  control  measures  provide  for 
emissions  reductions  which  are 
substantially  equivalent  to  those 
approved  in  the  1992  SIP,  pursuant  to 
guidance  given  in  the  August  17,  1995, 
letter,  from  William  Spratlin  to  Roger 
Randolph.  Finally,  the  EPA  evaluated 
the  revised  maintenance  with  respect  to 
the  "Guidance  for  Implementing  the  1- 
Hour  Ozone  and  Pre-Existing  PMio 
NAAQS"  from  Richard  D.  Wilson, 
Acting  Assistant  Administrator  for  Air 
and  Radiation,  to  EPA  Regional 
Administrators. 

in.  Review  of  Submittal 

According  to  the  September  4, 1992, 
memo  from  John  Calcagni  regarding 
"Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment,"  a 
maintenance  plan  must  provide  for 
maintenance  of  the  ozone  NAAQS  for  at, 
least  ten  years  after  redesignation. 
Section  175  A  of  the  CAA  defines  the 
general  framework  of  a  maintenance 
plan.  The  Calcagni  memo  identifies  the 
following  list  of  core  provisions 
necessary  to  ensure  maintenance  of  the 
ozone  NAAQS:  emission  inventory, 
maintenance  demonstration  (including 
control  measures),  air  monitoring 
network,  verification  of  continued 
attainment,  and  a  contingency  plan. 
Below  is  a  discussion  of  each  of  these 
provisions,  as  addressed  in  the  1998 
revision  to  the  Kansas  City  SIP  for 
control  of  ozone. 

A.  Emissions  Inventory 

The  emissions  inventory  for  the 
KCMA  was  revised  in  1995.  In  a  direct 
final  rule  (61  FR  18251),  published  on 
April  25,  1996,  the  EPA  approved  the 
revised  emissions  inventory.  The 
emissions  inventory  estimated  VOC  and 
NOx  actual  emissions  for  1990  and  1992 
while  using  industrial  growth  factors  to 
project  VOC  and  NOx  emissions  for 
1995,  2000.  2005.  and  2010.  Point,  area, 
mobile,  biogenic  VOC.  and  NOx 
emission  totals  were  estimated.  The 
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inventory  summarized  totals  for  each 
emissions  category  and  reported 
emissions  by  source  type.  VOC 
emissions  for  the  entire  KCMA  were 
estimated  at  322,557  and  286,279 
kilograms  per  summer  day  in  1990  and 
1992.  respectively.  The  present  SIP 
revisions  are  based  on  the  inventory  as 
revised  in  1995. 

B.  Control  Measures 

The  state  has  provided  estimates  of 
the  achievable  emissions  reductions  for 
only  two  of  the  many  measures  (7.2  RVP 
gasoline  and  RFG)  included  in  the  SIP. 
These  estimates  were  evaluated  to 
determine  whether  they  are 
substantially  equivalent  to  the 
reductions  for  which  the  1992  SIP 
provides.  In  accord  with  the  original 
maintenance  plan,  implementation  of  a 
regulation  requiring  Stage  II  vapor 
recovery  systems  at  retail  gasoline 
stations  would  result  in  daily  VOC 
emissions  reductions  of  6.9  tons  per 
day.  An  additional  1.5  tons  per  day  of 
VOC  reductions  would  be  achieved 
through  implementation  of 
transportation  control  measures,  making 
the  1992  SIP  designed  to  reduce  VOC 
emissions  of  by  a  minimum  of  8.4  tons 
per  day.  Accordingly.  Missouri  must 
demonstrate  the  substitute  control 
measures  will  provide  for  areawide  VOC 
reductions  of  at  least  8.4  tons  per  day. 

1.  Gasoline  Volatility  Control 

Typically  reported  as  RVP,  volatility 
is  a  measure  of  the  tendency  of  gasoline 
to  evaporate.  RVP,  expressed  in  psi, 
denotes  the  pressure  exerted  by  a  vapor 
at  lOCF.  The  evaporation  of  gasoUne 
adds  to  the  quantity  of  VOCs  in  the 
atmosphere  contributing  to  ozone 
formation. 

As  a  result  of  the  ozone  violation  in 
1995,  Missouri  developed  an  emergency 
regulation  for  the  Missouri  portion  of 
the  KCMA  to  limit  the  summertime  RVP 
of  gasoline  to  7.2  psi.  This  regulation 
became  effective  May  1, 1997,  and 
expired  at  midnight  on  October  27, 
1997.  In  the  meantime,  the  state  worked 
to  develop  a  permanent  regulation 
Umiting  sunmiertime  RVP  of  gasoline  to 
7.2  psi.  This  regulation  was  presented  at 
public  hearing  at  the  May  29, 1997, 
MACC  meeting.  The  MACC  adopted  the 
regulation  at  the  same  meeting.  The 
final  order  of  rulemaking  was  pubhshed 
in  the  September  3. 1997,  Missouri 
Register.  The  final  permanent  rule  was 
published  in  the  CSR  on  September  30. 
1997,  and  became  effective  October  30. 
On  October  9,  1997,  the  EPA  pubhshed 
a  conditional  final  rule,  which  was 
contingent  upon  Missouri  submitting 
the  final  permanent  rule  by  November 
30,  1997.  Missouri  submitted  the 


permanent  rule  on  November  13,  1997. 
Therefore,  the  EPA  published  final 
approval  of  the  7.2  psi  RVP  rule  on 
April  24,  1998  (63  PR  20318).  The  rule 
became  effective  on  May  26,  1998. 
Emissions  estimates  for  on-road 
mobile  sources  were  developed  using 
the  EPA  MOBILE5a  model.  Evaporative 
emissions  from  off-road  mobile  sources 
were  estimated  to  decrease  by  2.7 
percent,  assuming  90  percent  of  the  off- 
road  emissions  are  combustive  and  10 
percent  are  evaporative.  Missouri  has 
demonstrated  that  limiting  the  volatility 
of  gasoline  to  7.2  psi  vnU  reduce  VOC 
emissions  by  4.0  tons  per  day  vdthin  the 
KCMA. 

2.  RFG 

RFG  is  a  blend  of  gasoline  containing 
oxygenates  and  lower  levels  of  toxic 
substances.  It  is  designed  to  reduce 
emissions  of  pollutants,  including  VOC 
fi-om  motor  vehicle  exhaust.  RFG 
contains  many  of  the  same  ingredients 
foimd  in  conventional  gasoline,  but  in 
different  quantities.  The  addition  of 
oxygenates,  such  as  ethanol  or  methyl 
tertiary  butyl  ether,  increases  its  oxygen 
content,  and  thereby  increases  the 
combustion  efficiency  of  the  vehicle. 
The  evaporative  emissions  can  also  be 
reduced  depending  on  the  RVP  of  the 
base  gasoline  to  which  the  oxygenates 
are  added. 

The  RVP  requirement  for  RFG  in 
Missouri,  as  defined  in  40  CFR  80.71(a), 
is  7.2  psi.  Emission  reductions  from 
RFG  were  modeled  using  the  EPA 
MOBILE  5a.  The  MDNR  modeled 
emission  reductions  from  on-road 
mobile  source  emissions.  Projected 
emissions  are  estimated  to  be  96.65  tons 
per  day  in  2000.  After  implementation 
of  7.2  RVP,  the  emissions  in  2000  are 
projected  to  be  reduced  to  89.22  tons 
per  day.  If  RFG  were  to  be  implemented 
in  2000.  emissions  are  projected  to  be 
reduced  to  74.88.  for  an  estimated 
incremental  reduction  of  14.34  tons  per 
day. 

As  part  of  this  proposed  SIP  revision, 
the  Ntt)NR  commits  to  requesting  that 
the  Governor  of  Missouri  petition  the 
EPA  to  include  the  KCMA  in  the 
Federal  RFG  Program  as  of  April  15. 
2000.  Previously,  Missouri  was 
prohibited  from  implementing  RFG 
because  the  EPA  had  not  promulgated 
the  final  regulation,  making  it  possible 
for  former  nonattainment  areas  to 
participate  in  the  Federal  RFG  program. 
However,  this  obstacle  has  been  hfted 
by  the  EPA's  rulemaking  signed  by  the 
Administrator  September  21.  1998,  and 
published  in  the  Federal  Register  on 
September  29,  1998  (63  FR  52093). 
Therefore,  the  EPA  expects  that  the 
Governor  of  Missouri  will  request  that 


the  KCMA  be  included  in  the  Federal 
RFG  program.  Upon  fulfillment  of  this 
commitment,  the  EPA  will  propose  to 
fully  approve  this  SIP. 

H  the  state  does  not  opt  in  to  the  RFG 
program,  the  state  must,  by  the  deadline 
estabhshed  in  the  final  conditional 
approval,  implement  one  of  the  two 
proposed  alternatives  (either  a  state  fuel 
or  Stage  II  vapor  recovery).  In  this  case, 
the  state  must  adopt  and  submit  any 
necessary  regulations  to  implement 
either  of  the  proposed  alternatives.  The 
EPA  will  initiate  a  rulemaking  on  this 
subsequent  revision.  If  the  state  fails  to 
make  such  a  submittal  by  the  deadline 
specified  in  the  final  conditional 
approval,  the  conditional  approval 
converts  to  a  disapproval. 

3.  Clean  Fuel  Fleets 

Clean  fuel  fleets  programs  take 
advantage  of  vehicles  relying  on  cleaner 
burning  energy  sources  for  fuel.  These 
vehicles  may  operate  on  an  array  of 
fuels  including  electricity,  compressed 
natural  gas,  propane,  and  ethanol 
blended  gasolines.  Because  this  program 
is  voluntary,  Missouri  is  not  seeking  and 
the  EPA  is  not  approving  credit  for 
emissions  reductions  under  the 
maintenance  plan. 

4.  Seasonal  Low-fare  Transit 

The  AQF  and  the  MARC  board 
recommended  the  area's  transit 
providers  provide  no-fare  transit  during 
peak  ozone  season  beginning  in  1997  to 
encourage  people  to  choose  pubhc 
transportation  over  the  use  of  personal 
motor  vehicles.  The  Kansas  City  Area 
Transportation  Authority  requested  the 
AQF  endorse  a  reduced- fare  program, 
commencing  in  1998.  Participation  in 
this  program  is  voluntary  and  difficult 
to  estimate,  and  no  permanent  funding 
source  has  been  identified.  Therefore, 
Missouri  is  not  seeking  and  the  EPA  is 
not  approving  credit  for  emission 
reductions  for  this  program  under  this 
maintenance  plan. 

5.  Stage  II  Vapor  Recovery 

Stage  II  vapor  recovery  systems  are 
used  to  control  emissions  of  VOC 
containing  gasoline  vapors  which  are 
displaced  diu-ing  motor  vehicle 
refueling.  The  vapors  are  captured  using 
specially  equipped  nozzles  and  are 
routed  back  to  the  underground  storage 
tank  from  which  the  gasoline  is  being 
pumped.  Emissions  estimates  were 
calculated  based  on  output  from  the 
EPA's  MOBILESa  emissions  model.  If 
Stage  II  vapor  recovery  systems  were 
required  in  the  KCMA,  VOC  emissions 
from  refueling  could  be  i-nduced  by  6.1 
tons  per  day  during  the  first  year  of  use. 
The  need  for  such  systems  is  expected 
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6.  Additional  Suj  plemental  Measures 

The  EPA  supp<  rts  Missouri's 
commitment  to  ii  nplement  various 
additional  programs  aimed  at  reducing 
VOC  and  NOx  eiiissions. 
Implementation  if  these  programs  will 
assist  the  KCMAln  meeting  both  the  1- 
hour  and  8-hour  ozone  standards. 
Missouri  is  not  claiming  and  the  EPA  is 
not  approving  eraissions  reductions 
from  these  programs  for  purposes  of  the 
SIP.  These  measvires  include  enhanced 
traffic  signalizatipn.  a  potentially 
expanded  transit^  system,  enhanced 
land-use  planning,  stationary  source 
emissions  contrails,  expanded  pubUc 
education  programs,  and  air  quality  data 
collection. 

C.  Air  Monitorink  Network 

The  ambient  afr  monitoring  network 
which  measures  jozone  concentrations 
in  the  KCMA  consists  of  six  monitoring 
stations.  Five  ar^  located  in  Missouri  at 
Liberty.  Watkinsj  Mill.  Worlds  of  Fun. 
Kansas  City  International  Airport  (KCI), 
and  Richards  Gebaur  Airport.  The 
remaining  monijoring  station  is  located 
in  Kansas  City.  Kansas.  Liberty  and 
Watkins  Mill  ai9  downwind,  assuming 
predominant  wi^ds  are  from  the 
southwest.  Twottnonitors,  Worlds  of 
Fun  and  KQ,  ar*  placed  in  populated 
areas.  Richards  Gebaur  is  considered  an 
upwind  site,  designed  to  monitor  ozone 
transport  from  ajtside  the  area.  The 
final  monitor  is  located  in  downtown 
Kansas  City.  Kansas,  in  Wyandotte 
County. 

Ozone  concedtrations  may  not  exceed 
the  1-hour  stanc^ard  more  than  an 
average  of  once  per  year  at  any  single 
monitoring  site  Dver  any  given  three- 
year  period.  Eig  iteen  exceedances  of  the 
ozone  standardhave  been  recorded  in 
the  KCMA  froni  1990  through  1998. 
Nine  of  these  exceedances  occurred  in 
1995,  with  thref  each  at  the  Liberty  and 
Watkins  Mill  sites,  two  at  Worlds  of  Fun 
site,  and  one  at  the  KCI  site.  Four 
exceedances  recorded  at  the  Liberty  site 
constituted  the  violation  triggering  the 
implementatioi  i  of  the  previously 
approved  plan. 


D.  Maintenance  of  the  Standard 

By  virtue  of  the  approval  of  the  1992 
maintenance  SIP.  the  Administrator 
deemed  the  VOC  reductions,  for  which 
the  contingency  measures  provided, 
necessary  to  promptly  correct  any 
violation  of  the  1-hour  ozone  standard 
which  might  occur  subsequent  to 
redesignation  of  the  area  from 
nonattaiiunent  to  attainment.  Hence,  the 
revised  contingency  measures  must 
provide  for  the  equivalent  level  of 
reductions.  The  Agency  has  determined 
that  if  Missouri  meets  the  conditions  set 
forth  in  this  action,  the  revised  plan  will 
achieve  the  required  reductions.  The 
state  has  provided  VOC  emissions 
projections  for  the  ten-year  period 
following  maintenance  plan 
development.  In  addition,  the  state  has 
committed  to  regularly  updating  the 
emissions  inventory  for  the  KCMA  to 
ensure  that  emissions  trends  are 
appropriately  tracked  to  facilitate  future 
air  quality  planning  activities. 

E.  Contingency  Plan 

The  revised  maintenance  plan 
includes  additional  control  measures  to 
replenish  the  contingency  measures  that 
are  being  implemented  in  response  to 
the  1995  violation  of  the  standard. 
These  measures  are  to  be  implemented 
in  the  event  that  additional  violations 
are  recorded.  The  MDNR  is  committed 
to  implement,  in  the  order  Usted,  the 
following  measures  upon  violation  of 
the  1-hour  ozone  standard:  (1)  Stage  II 
vapor  recovery,  (2)  enhanced  I/M  (I/M 
240).  (3)  emission  offsets,  and  (4) 
mandatory  clean  fuel  fleets.  The 
implementation  of  these  control 
measures  is  dependent  on  obtaining 
administrative  and  legislative  approval. 

F.  Additional  Reasonably  Available 
Control  Technology  (RACT)  Regulations 

Because  the  KCMA  was  classified  as 
a  submarginal  nonattainment  area, 
Missouri  was  required  to  implement 
RACT  controls  under  section 
182(a)(2)(A)  of  the  CAA.  The  states  of 
Missouri  and  Kansas  implemented  these 
regulations  prior  to  the  redesignation  of 
the  area.  The  MDNR  implemented 
RACT  on  all  major  sources  that  were 
covered  by  control  technique  guideline 
(CTG)  categories  I,  II.  and  III.  In 
addition,  the  Department  implemented 
non-CTG  RACT  on  sources  greater  than 
100  tons  of  VOC  emissions  per  year. 

The  MDNR  conducted  a  stationary 
source  study  to  determine  sources  that 
could  further  be  controlled  through 
RACT  regulations.  Based  on  this  study, 
the  MDNR  recommends  five  VOC 
regulations  to  pursue:  solvent  cleaning, 
soybean  oil  extraction,  aerospace 


surface  coating,  upgraded  offset 
lithography,  and  volatile  organic  liquid 
storage. 

IV.  Policy  Review 

Because  Kansas  City  has  recorded  a 
violation  of  the  1-hour  ozone  standard 
in  1995,  and  recent  air  quality  analyses 
performed  by  Missouri  suggest  Kansas 
City  is  likely  to  violate  the  new  8-hour 
standard.  Missouri  must  proceed  to 
expeditiously  implement  the  provisions 
of  the  maintenance  plan  which  are  the 
subject  of  today's  action.  Protecting  the 
1-hour  ozone  standard  becomes 
increasingly  important  in  light  of  new 
requirements  being  estabhshed  to 
implement  the  revised  8-hour  ozone 
standard,  which  was  finalized  July  16, 
1997.  For  this  new  standard,  the  EPA 
will  estabUsh  a  special  "transitional" 
classification  for  areas  that  participate 
in  a  regional  strategy  or  that  opt  to 
submit  early  plans  addressing  the  8- 
hour  standard.  The  transitional 
classification  will  be  available  only  to 
those  areas  meeting  certain  criteria, 
including  having  air  quality  data 
meeting  3ie  1-hour  standard  by  2000. 
These  transitional  areas  will  be  subject 
to  less  restrictive  new  source  review  and 
transportation  conformity  requirements 
than  other  nonattairmient  areas.  These 
less  restrictive  requirements  are 
important  to  companies  seeking  to 
expand  existing  operations  or  start  new 
operations.  Therefore,  achieving  the 
reductions  associated  with  the 
maintenance  plan  proposed  for  approval 
today  has  critical  implications  for  the 
ability  of  the  KCMA  to  meet  the 
requirements  of  the  new  8-hour  ozone 
standard.  However,  the  control 
measures  which  would  be  conditionally 
approved  are  required  to  be 
implemented  first  and  foremost  to 
protect  the  1-hour  ozone  standard. 

Based  on  air  quaUty  data  from  1996 
through  1998  (after  the  violation  which 
triggered  the  contingency  measures  in 
the  1992  maintenance  plan),  the  Kansas 
City  area  may  be  able  to  demonstrate 
that  it  has  now  achieved  the  1-hour 
ozone  standard.  However,  the  EPA's 
"Guidance  for  Implementing  the  1-Hour 
Ozone  and  Pre-Existing  PMio  NAAQS" 
states  that,  in  general,  contingency 
measures  which  were  triggered  prior  to 
revocation  of  the  1-hour  standard  must 
be  retained.  Therefore,  although  the 
EPA  beUeves  that  the  1996  through  1998 
data  justify  the  brief  delay  in 
implementation  of  the  substitute 
contingency  measures,  it  does  not 
reUeve  the  states  of  the  need  to 
implement  RFG,  or  one  of  the 
alternatives  identified  in  this  notice. 
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V.  Conclusion 

The  EPA  is  soliciting  public 
comments  on  this  notice  and  on  issues 
relative  to  the  EPA's  proposed  action. 
Comments  will  be  considered  before 
taking  final  action.  Interested  parties 
may  participate  ia  the  Federal 
rulemaking  procedure  by  sulxnitting 
writtMi  cofnments  to  the  address  above. 

VI.  Prepesed  Actipn 

In  today's  notice,  the  EPA  proposes  to 
conditionally  approve  Missouri's  1998 
revi^ons  to  the  Kansas  City  SIP  for 
coAtrol  of  ozoae.  This  includes  the  VOC 
control  measures  described  above,  the 
emissions  reduction  credits  identified 
by  the  state,  and  the  commitment  to 
implement  the  additional  reductions  as 
expeditiously  as  practicable. 

Full  ap{M-oval  of  the  SIP  is 
conditioned  upon  receipt  of  one  of  the 
following:  (1)  A  letter  from  the  Govemcw 
of  Missouri  requesting  that  the  EPA 
require  the  sale  of  Federal  RFC  within 
the  Missouri  portion  of  the  KCMA 
begiiming  April  15,  2000;  (2)  an 
alternative  state  fuel  regulation;  or  (3)  a 
regulation  requiring  Stage  II  vapor 
recovery  systems  at  retail  gasoline 
stations.  If  the  state  fails  to  submit  one 
of  the  above,  the  conditional  approval 
converts  to  a  disapproval.  The  EPA 
proposes  to  establi^  a  deadline  for 
meeting  the  condition  which  is  one  year 
from  the  effective  date  of  the  final  rule 
conditionally  approving  the  state's  1998 
submittal.  The  statute  requires  that  the 
condition  be  met  within  one  year  of  the 
conditional  approval.  The  EPA  seeks 
comments  on  whether  a  shorter 
deadline  should  be  established. 

Nothing  in  this  acticm  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

VII.  Administrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866,  entitled 
"Regulatory  Plaiming  and  Review." 

B.  E.O.  12875 

Under  E.O.  12875,  the  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  Govenunent  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments,  or  the  EPA  consults  with 


those  governments.  If  the  EPA  complies 
by  consulting,  E.O.  12875  requires  the 
EPA  to  provide  to  the  OMB  a 
description  of  the  extent  ef  the  EPA's 
prior  consultation  with  representatives 
of  affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
commimicaticHis  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  the  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  proposal  would  not  create  a 
mandate  on  state,  local,  or  tribal 
govenunents.  It  would  merely  approve 
actions  which  the  state  has  already 
chosen  to  take.  Accordingly,  the 
requirements  of  Section  1(a)  of  E.O. 
12875  do  not  aj^ly  to  this  rule. 

C.  E.O.  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997) 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  imder  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
the  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviroimiental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks  that  the  EPA  has 
reason  to  believe  may  have  a 
disproportionate  effect  on  children. 

D.  E.O.  13084 

Under  E.O.  13084,  the  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  the  EPA  consults  with 
those  governments.  If  the  EPA  complies 
by  consulting,  E.O.  13084  requires  the 
EPA  to  provide  to  the  OMB,  in  a 
separately  identified  section  of  the 


preamble  to  the  rule,  a  description  of 
the  extent  of  the  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  govenunents,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition,  E.O.  13084 
requires  the  EPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  Indian  tribal 
govenunents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
Section  3(b)  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act  (RFA) 

The  RFA  generally  requires  an  agency 
to  conduct  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements, 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  small  governmental 
jurisdictions.  This  proposed  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  SIP  approvals  under  section 
110  and  Subchapter  I,  Part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  has  already  chosen  to  impose. 
Therefore,  because  the  Federal  SIP 
approval  does  not  create  any  new 
requirements,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Moreover,  due  to  the  nature  of 
the  Federal-state  relationship  under  the 
CAA,  preparation  of  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  CAA  forbids  the  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
annual  costs  to  state,  local,  or  tribal 
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governments  in  the  aggregate;  or  to 
private  sector,  of  $l|00  million  or  more. 
Under  Section  205,  the  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  thq  rule  and  is 
consistent  with  stat^jtory  requirements. 
Section  203  require^  the  EPA  to 
estabUsh  a  plan  for  [informing  and 
advising  any  small  covemments  that 
may  be  significantly  or  uniquely 
impacted  by  the  ru^. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
resuh  in  estimated  knnual  costs  of  $100 
million  or  more  to  tither  state,  local,  or 
tribal  governments  p  the  aggregate,  or 
to  the  private  sectof .  This  Federal  action 
would  approve  reqiiirements  which  the 
state  has  chosen  to  lundertake  under 
state  or  local  law.  s^d  imposes  no  new 
requirements.  Accdrdingly,  no 
additional  costs  to  ttate,  local,  or  tribal 


govermnents.  or  to 


the  private  sector. 


would  result  from  I  his  action.  This 
action  would  not  n  suit  in  annuahzed 
costs  of  100  million  dollars  or  more. 


14) 


List  of  Sub)ects  in 

Air  pollution  coiitrol 
Intergovernmental 
Volatile  organic  co 

Authority:  42  U.S. 

Dated;  January  15. 
Dennis  Grams, 
Regional  Administrai  or 
[FR  Doc.  99-1761  F 
BILUNO  CODE  66aO-«0-P 


CFRPart52 

,  Hydrocarbons, 
relations.  Ozone, 
mpounds. 

7401  et  seq. 
1999. 
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Region  VII. 
1-25-99;  8:45  am] 


ENVIRONMENTAL^  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MD080-3037;  FRL-^224-2] 

Approval  and  Profnulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Nitrogen  Oxides  Budget 
Program 

agency:  Environniental  Protection 

Agency  (EPA). 

action:  Proposed  jule. 

SUMMARY:  EPA  is  Proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Maryland.  This  revision  implements 
Maryland's  portion  of  the  Ozone 
Transport  Commiision's  (OTC) 
September  27.  1994  Memorandum  of 
Understanding  (MOU)  which  describes 
a  regional  nitrogei  oxides  (NOx)  cap 
and  trade  progranl  that  will  significantly 
reduce  NOx  emiss  ions  generated  within 
the  Ozone  Transpjrt  Region  (OTR).  The 


intended  effect  of  this  action  is  to 
propose  approval  of  Maryland's 
regulations  entitled  Post  RACT 
Requirements  for  NOx  Sources  and 
Polices  and  Procedures  Relating  to 
Maryland's  NOx  Budget  Program. 
DATES:  Written  Comments  must  be 
received  on  or  before  February  25, 1999. 
ADDRESSES:  Written  comments  may  be 
mailed  to  David  L.  Arnold,  Chief,  Ozone 
&  Mobile  Sources  Branch,  Mailcode 
3AP21,  U.S.  Environmental  Protection 
Agency,  Region  ID,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
EPA.  Region  III.  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103  and 
Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore,  Maryland.  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cristina  Fernandez,  (215)  814-2178,  or 
by  e-mail  at  femandez.cristina@epa.gov. 
While  information  may  be  requested  via 
e-mail,  comments  must  be  submitted  in 
writing  to  the  above  Region  III  address. 
SUPPLEMENTARY  INFORMATION:  On  August 
28,  1998,  Maryland  Department  of  the 
Environment  submitted  a  revision  to  its 
State  Implementation  Plan  (SIP).  The 
revision  consists  of  Code  of  Maryland 
Regulations  (COMAR)  26.11.27.01-.14, 
Post  RACT  Requirements  for  NOx 
Sources  and  COMAR  26.11.28.01-.13, 
Polices  and  Procedures  Relating  to 
Maryland's  NOx  Budget  Program. 

I.  Background 

The  OTC  adopted  a  MOU  on 
September  27, 1994,  committing  the 
signatory  states  to  the  development  and 
proposal  of  a  two  phase  region-wide 
reduction  in  nitrogen  oxides  (NOx) 
emissions  by  1999  and  2003, 
respectively.  As  reasonably  available 
control  technology  (RACT)  to  reduce 
NOx  emissions  was  required  to  be 
implemented  by  May  of  1995,  the  MOU 
refers  to  the  NOx  reductions  to  be 
achieved  by  1999  as  Phase  II;  and  the 
NOx  reductions  to  be  achieved  by  2003 
as  Phase  III.  The  OTC  states  include 
Maine,  New  Hampshire,  Vermont, 
Massachusetts,  Connecticut,  Rhode 
Island,  New  York,  New  Jersey, 
Pennsylvania,  Maryland.  Delaware,  the 
northern  counties  of  Virginia  and  the 
District  of  Columbia.  All  the  OTC  states, 
with  the  exception  of  the 
Commonwealth  of  Virginia,  signed  the 
September  27.  1994  MOU.  The  OTC 
MOU  requires  reductions  in  ozone 
season  NOx  emissions  from  utility  and 
large  industrial  combustion  facilities 
within  the  OTR  in  order  to  further  the 


effort  to  achieve  the  health-based 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone. 

In  the  MOU,  the  OTC  states  agreed  to 
propose  regulations  for  the  control  of 
NOx  emissions  in  accordance  with  the 
following  guidelines: 

1.  The  level  of  NOx  required  would  be 
established  from  a  1990  baseline 
emissions  level. 

2.  Th«  reduction  would. vary  by 
location,  or  zone,  and  would  be 
implemented  in  two  phases  utilizing  a 
region  wide  trading  program. 

3.  The  reduction  would  be 
determined  based  on  the  less  stringent 
of  each  of  the  following: 

a.  By  May  1, 1999,  the  affected 
facilities  in  the  inner  zone  shall 
reduce  their  rate  of  NOx  emissions 
by  65%  from  baseline,  or  emit  NOx 
at  a  rate  no  greater  than  0.20  pound 
per  milUon  Btu.  (This  is  referred  to 
as  a  Phase  II  requirement ). 

b.  By  May  1, 1999,  the  affected 
facilities  in  the  outer  zone  shall 
reduce  their  rate  of  NOx  emissions 
by  55%  from  baseline,  or  shall  emit 
NOx  at  a  rate  no  greater  than  0.20 
pounds  per  million  Btu.  (This  is 
referred  to  as  a  Phase  II 
requirement). 

c.  By  May  1,  2003,  the  affected 
facilities  in  the  inner  and  outer 
zone  shall  reduce  their  rate  of  NOx 
emissions  by  75%  from  baseline,  or 
shall  emit  NOx  at  a  rate  of  no 
greater  than  0.15  pounds  per 
million  Btu.  (This  is  referred  to  as 

a  Phase  UI  requirement). 

d.  By  May  1,  2003,  the  affected 
facilities  in  the  Northern  zone  shall 
reduce  their  rate  of  NOx  emissions 
by  55%  from  baseline,  or  shall  emit 
NOx  at  a  rate  no  greater  than  0.20 
pounds  per  million  Btu.  (This  is 
referred  to  as  a  Phase  III 
requirement ). 

A  Task  Force  of  representatives  ftt)m 
the  OTC  states,  organized  through  the 
Northeast  States  for  Coordinated  Air 
Use  Management  (NESCAUM)  and  the 
Mid-Atlantic  Regional  Air  Management 
Association  (MARAMA).  were  charged 
with  the  task  of  developing  a  model  rule 
that  would  implement  the  program 
defined  by  the  OTC  MOU.  During  1995 
and  1996,"  the  NESCAUM/  MARAMA 
NOx  Budget  Task  Force  worked  with 
EPA  and  developed  a  model  rule  as  a 
template  for  OTC  states  to  adopt  their 
own  rules  to  implement  the  OTC  MOU. 
The  model  rule  was  issued  May  1. 1996. 
The  model  rule  was  developed  for  the 
OTC  states  to  implement  the  Phase  II 
reduction  called  for  in  the  MOU  to  be 
achieved  by  May  1,  1999.  The  model 
rule  does  not  include  the 
implementation  of  Phase  III. 
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n.  Summary  of  SIP  Revision 

The  regulations  of  COMAR 
26.11. 27.01-.14.  Post  RACT 
Requirements  for  NOx  Sources  are 
based  solely  upon  the  "NESCAUM/ 
MARAMA  NOx  Budget  Rule"  issued  in 
May  1, 1996.  The  model  rule  was 
developed  by  the  states  in  the  OTR 
using  the  EPA's  economic  incentive 
rules  (67  FR  16690)  which  were 
published  on  April  7, 1994,  as  the 
general  regulatory  framework. 

The  Maryland  NOx  Budget  Program 
establishes  NOx  emission  allowances 
for  each  NOx  control  period  beginning 
May  1, 1999  through  the  NOx  control 
period  ending  September  30,  2002.  This 
program  identifies  the  budgeted  sources 
and  identifies  the  number  of  allowances 
each  budget  source  is  allocated. 
Maryland's  NOx  Budget  Program, 
includes  the  adoption  of  two  new 
chapters:  COMAR  26.11.27,  Post  RACT 
Requirements  for  NOx  Sources  and 
COMAR  26.11.28.  Polices  and 
Procedures  Relating  to  Maryland's  NOx 
Budget  Program. 

COMAR  26.11.27,  Post  RACT 
Requirements  for  NOx  Sources  (NOx 
Budget  Program)  is  divided  in  fourteen 
sections:  ( .01)  Definitions;  (.02) 
Incorporation  by  Reference;  (.03) 
Apphcability;  (.04)  General 
Requirements;  (.05)  Allowance 
Allocations;  (.06)  Identification  of 
Authorized  Account  Representatives; 
(.07)  Allowance  Banking;  (.08)  Emission 
Monitoring;  (.09)  Reporting;  (.10)  Record 
Keeping;  (.11)  End-of-Season 
Reconciliation;  (.12)  Compliance 
Certification;  (.13)  Penalties;  (.14)  Audit. 

COMAR  26.11.28,  Polices  and 
Procedures  Relating  to  Maryland's  NOx 
Budget  Program  is  divided  in  thirteen 
sections:  (.01)  Scope;  (.02)  Definitions; 
(.03)  Procedures  Relating  to  Compliance 
Accounts;  (.04)  Procediu-es  Relating  to 
General  Accounts;  (.05)  Allowance 
Banking,  (.06)  Allowance  Transfer;  (.07) 
Emissions  Monitoring;  (.08)  Early 
Reduction  Allowances;  (.09)  Opt-in 
Procedures;  (.10)  Audit  Provisions;  (.11) 
Allocations  to  Units  in  Operation  in 
1990;  (.12)  Allocations  to  Budget 
Sources  Begiiming  Operation  or  for 
Which  a  Permit  Was  Issued  After  1990 
and  Before  January  1, 1998;  (.13)  Percent 
Contribution  of  Budget  by  Company. 

Proposed  Action 

EPA  is  proposing  to  approve  the 
Maryland  SIP  revision  consisting  of 
COMAR  26.11.27.01-.14.  Post  RACT 
Requirements  for  NOx  Soiures  and 
COMAR  26.11. 28.01-.13,  Polices  and 
Procedures  Relating  to  Maryland's  NOx 
Budget  Program,  submitted  on  August 
28, 1998.  EPA  is  soliciting  public 


comments  on  the  issues  discussed  in 
this  document  or  on  other  relevant 
matters.  These  comments  will  be 
considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
EPA  Regional  office  listed  in  the 
ADDRESSES  section  of  this  document.  A 
more  detailed  description  of  the  state 
submittal  and  EPA's  evaluation  are 
included  in  a  Technical  Support 
Document  (TSD)  prep>ared  in  support  of 
this  rulemaking  action.  A  copy  of  the 
TSD  is  available  upon  request  from  the 
EPA  Regional  Office  listed  in  the 
ADDRESSES  section  of  this  document. 

m.  Administrative  Requirements 

A.  Executive  Orders  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  imder  E.O.  12866. 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
luiless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  EPA  compHes  by 
consulting,  E.O.  12875  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  state,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition.  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23, 1997), 
applies  to  any  rule  that  the  EPA 
determines  (1)  is  "economically 
significant,"  as  defined  under  Executive 


Order  12866,  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety, 
effects  of  the  planned  rule  on  children 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 
This  proposed  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
an  economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866,  and  it  does  not  address  an 
environmental  health  or  safety  risk  that 
would  have  a  disproportionate  effect  on 
children. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
imiquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  EPA  complies  by 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  Executive 
Order  13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
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small  govemmentil  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substmtial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I.  part  D  of 
the  Clean  Air  Act  do  not  create  any  nevvr 
requirements  but  iimply  approve 
requirements  that  the  State  is  already 
imposing.  Therefc*e,  because  the 
Federal  SIP  appro /al  does  not  create 
any  new  requirem  ents,  I  certify  that  this 
action  will  not  ha' re  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  th }  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasjonableness  of  state 
action.  The  Clean  [Air  Act  forbids  EPA 
to  base  its  actions|conceming  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA.  427  U.S.  248,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform]  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  Marcl  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Fdderal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  piivate  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  lie  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  obje<:tives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plai  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  fule.  EPA  has 
determined  that  toe  proposed  approval 
action  does  not  iaclude  a  Federal 
mandate  that  majr  result  in  estimated 
annual  costs  of  $100  million  or  more  to 
either  State,  local,  or  tribal  governments 
in  the  aggregate,  or  to  the  private  sector. 

This  Federal  action  approves  pre- 
existing requirements  under  State  or 
local  law,  and  iniposes  no  new 
requirements.  Aocordingly,  no 
additional  costs  hj  State,  local,  or  tribal 
governments,  or  jo  the  private  sector, 
result  from  this  action  to  propose 
approval  of  Maryland's  NOx  Budget 
Program  to  implement  Phase  II  of  the 
OTC  MOU. 

List  of  Subjects  ih  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  controj.  Nitrogen  dioxide. 
Ozone,  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.B.C  7401  et  seq. 


Dated:  January  19, 1999. 
Thomas  C.  Voltaggio, 

Acting  Regional  Administrator,  Region  III. 
[PR  Doc.  99-1757  Filed  1-25-99;  8:45  am) 

BILLING  CODE  »5«O-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MD079-3035;  FRL-6218-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Control  of  VOCs  From  ttie 
Manufacture  of  Explosives  and 
Propellant 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore,  Maryland,  21224. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
T.  Wentworth  (215)  814-2183,  at  the 
EPA  Region  III  address  above. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  December  30, 1998. 
Thomas  Voltaggio, 

Acting  Regional  Administrator.  Region  HI. 
(FR  Doc.  99-1763  Filed  1-25-99;  8:45  am] 
BILUNG  CODE  SSeO-SO-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 


SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Maryland.  This  revision  imposes 
reasonably  available  control  technology 
(RACT)  requirements  for  volatile 
organic  compounds  (VOCs)  from 
sources  that  manufacture  explosives  and 
propellant.  In  the  Final  Rules  section  of 
this  Federal  Register,  EPA  is  approving 
Maryland's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
SIP  revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule  and  the  technical  support 
document  is  available  at  the  address 
given  below.  If  no  adverse  comments  are 
received  in  response  to  this  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  February  25. 1999. 
ADDRESSES:  Written  comments  should 
be  addressed  to  David  L.  Arnold.  Chief. 
Ozone  and  Mobile  Sources  Section. 
Mailcode  3AP21.  U.S.  Environmental 
Protection  Agency.  Region  III.  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division. 
U.S.  Environmental  Protection  Agency. 
Region  III.  1650  Arch  Street, 
Philadelphia.  Pennsylvania  19103; 


40  CFR  Parts  52  and  81 
[MO  043-1043(b);  FRL-6219-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  [>eslgnation  of 
Areas  for  Air  Quality  Planning 
Purposes;  State  of  Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
a  redesignation  request  submitted  by  the 
state  of  Missouri  on  Jime  13, 1997. 
Additional  material  was  submitted  on 
June  15. 1998.  In  this  submittal. 
Missoiui  submitted  a  maintenance  plan 
and  a  request  that  a  portion  of  St.  Louis 
be  redesignated  to  attainment  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  carbon  monoxide.  In  the 
final  rules  section  of  the  Federal 
Register,  the  EPA  is  approving  the 
state's  State  Implementation  Plan  (SIP) 
revision  and  request  for  redesignation  as 
a  direct  final  rule  without  a  prior 
proposal,  because  the  Agency  views  this 
as  a  noncontroversial  revision  and 
redesignation  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.'  If  the  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposal  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  document  should 
do  so  at  this  time. 
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DATES:  Comments  must  be  received  in 
writing  by  February  25.  1999. 
ADDRESSES:  Comments  may  be  mailed  to 
Stanley  Walker,  Environmental 
Protection  Agency,  Air  Plaiming  and 
Development  Branch,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  Walker  at  (913)  551-7494. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Dated:  January  7, 1999. 
William  Rice, 

Acting  RegionarAdministrator,  Region  VU. 
[PR  Doc.  99-1333  Filed  1-25-99;  8:45  ami 
BILUNQ  CODE  WaO-80-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart61 
RIN  3067-AC96 

National  Rood  Insurance  Program 
(NFIP);  Insurance  Coverage  and  Rates 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 


SUMMARY:  We  (FEMA)  propose  a  rule 
that  would  increase  the  amoimt  of 
premium  you  (the  flood  insurance 
policyholder)  pay  for  flood  insurance 
coverage  for  "pre-FIRM"  buildings  in 
coastal  areas  subject  to  high  velocity 
waters,  such  as  storm  surges,  and  wind- 
driven  waves  ("V"  zones.).  ("Pre-FIRM" 
buildings  are  those  whose  construction 
was  started  before  January  1, 1975,  or 
the  effective  date  of  a  community's 
Flood  Insvuance  Rate  Map  (FIRM), 
whichever  is  later.  Pre-FIRM  buildings 
and  their  contents  are  eligible  for 
subsidized  rates.)  We  propose  this  rate 
increase  to  bring  the  subsidized 
premiiuns  that  we  cvurently  charge  for 
pre-FIRM,  V-zone  properties  more  in 
line  with  their  actual  risk. 
DATES:  Please  send  any  comments 
received  on  or  before  February  25, 1999. 
ADDRESSES:  Please  send  your  comments 
to  the  Rules  Docket  Clerk,  Office  of  the 
General  Coimsel,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
room  840,  Washington,  DC  20472, 
(facsimile)  202-646-4536,  or  (email) 
niles@fema.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  M.  Plaxico,  Jr.,  Federal 
Emergency  Management  Agency, 
Federal  Insurance  Administration,  202- 
646-3422,  (facsimile)  202-646-4327,  or 
(email)  charles.plaxico@feina.gov. 


SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Flood  Insurance  Act  of 
1968,  as  amended,  authorizes  the  sale  of 
flood  insurance  under  the  National 
Flood  Insurance  Program  (NFIP).  The 
NFIP  makes  flood  insurance  available  in 
conuniuiities  that  adopt  and  enforce 
floodplain  management  ordinances 
designed  to  reduce  future  flood  damage. 
Until  we  can  complete  a  detailed  flood 
risk  study  that  produces  a  FIRM  for  your 
community  (or  in  some  cases  if  we 
decide  that  such  a  study  is  not  cost 
effective),  your  community  participates 
in  what  we  call  the  "emergency 
program."  Only  a  limited  amount  of 
flood  insurance  is  available  in  the 
emergency  program.  We  refer  to 
construction  started  before  January  1. 
1975,  or  the  effective  date  of  the  FIRM, 
whichever  is  later,  as  "pre-FIRM" 
construction.  The  premium  rates  we 
charge  you  for  flood  insiu^nce  coverage 
on  pre-FIRM  buildings  are  less  than  full 
risk  premiiuns.  (Throughout  this 
proposed  rule,  we  use  the  terms 
"subsidized  rates"  and  "chargeable 
rates"  interchangeably  to  describe  less 
than  full-risk  premiums  imder  the 
NFIP.) 

Statutory  Mandates  for  Setting  Flood 
Insurance  Premiums 

Pub.  L.  93-234  requires  us  to  charge 
full-risk  premiiuns  for  flood  insurance 
coverage  on  buildings  when  their 
construction  began  after  December  31, 
1974.  or  the  effective  date  of  FEMA's 
Flood  Insurance  Rate  Map,  if  the  second 
date  is  later.  (We  call  such  construction 
"post-FIRM"  construction.) 

Pub.  L.  93-234  authorizes  us  to  apply 
chargeable  rates  to  pre-FIRM  property 
and  gives  the  Federal  Insurance 
Administrator  flexibility  to  set  the  flood 
insurance  rates  for  pre-FIRM 
construction.  This  legislation  calls  for 
us  to  balance  the  need  to  offer 
reasonable  rates  that  encourage  people 
to  buy  flood  insurance  with  the 
statutory  goal  to  distribute  burdens 
fairly  between  all  who  will  be  protected 
by  flood  insurance  and  the  general 
public. 

Proposed  Change  and  Its  Purposes 

We  are  proposing  to  increase  the 
subsidized  rates  we  charge  for  the  initial 
limits  of  coverage  under  the  NFIP  for 
pre-FIRM  properties  that  are  in  "V" 
zones  on  FEMA's  FIRMs.  ("V"  zones 
represent  coastal  areas  subject  to  high 
velocity  water  such  as  wind-driven 
waves  from  storms  or  tidal  surges  that 
are  extremely  hazardous  to  people  and 
property).  Subsidized  rates  are  the  same 


currently  for  properties  in  V  and  A 
zones).  We  are  proposing  this  rate 
increase  to  distribute  economic  burdens 
more  fairly  among  policyholders  of  the 
NFIP  and  the  general  body  of  taxpayers. 

Need  To  Build  Reserves  for  Future 
Catastrophic  Losses 

One  of  the  goals  of  the  NFIP  is  to  shift 
the  financial  burden  for  flood  disasters 
from  the  general  body  of  taxpayers  to 
those  who  live  or  own  businesses  at  risk 
in  the  flood  plains.  The  NFIP  is  doing 
that.  Bringing  our  subsidized  premiums 
as  close  to  full  risk  premiums  as  our  loss 
experience  permits  will  work  toward 
that  goal  and  will  reflect  some  of  the 
variations  in  risk  among  properties 
eligible  for  subsidized  premiums  rates. 

We  currently  use  the  same  chargeable 
rates  throughout  the  country  for: 

(1)  buildings  and  contents  in 
communities  in  the  Emergency  Program 
or  initial  phase  of  the  NFIP.  and 

(2)  certain  structures  in  the  Regular 
Program. 

But  the  sum  of  the  chargeable  or 
subsidized  premium  and  other 
administrative  fees  that  you  pay  for 
flood  coverage  is  less  than  our  expenses 
and  loss  payments. 

Recognition  oflnherently  Greater  Risks 

Until  now.  we  have  charged  the  same 
subsidized  premium  rate  for  flood 
insurance  coverage  in  different  risk 
zones  of  pre-FIRM  property.  Pre-FIRM 
properties  in  V  zones  are  inherently 
greater  risks  than  similar  properties  in  A 
zones.  This  truth  is  bom  out  by  our  loss 
experience.  Our  loss  experience  tells  us 
that  we  must  reflect  in  our  chargeable 
rates  the  greater  degree  of  hazard  of  a 
pre-FIRM  property  in  a  V-zone  area  than 
the  hazard  of  a  similar  pre-FIRM 
property  in  an  A-zone  area. 

Subsidized  Rate  Increases  in  the  Past 

We  have  increased  the  chargeable  or 
subsidized  premium  rates  three  times 
during  the  program's  history  for  the 
same  reason  that  we  are  proposing  this 
rule:  to  distribute  burdens  fairly  among 
all  who  will  be  protected  by  flood 
insurance  and  among  the  general  public. 
The  changes  proposed  in  this  rule 
would  move  us  closer  toward  that  goal 
by  bringing  subsidized  premiums  more 
in  line  with  the  actual  risk. 

Comparison  of  Proposed  Rate  Increases 
With  Current  Rates 

The  following  chart  shows  the 
existing  subsidized  r^tes  for  A-zone 
properties  and  the  proposed  increases 
for  V-zone  properties: 
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Type  of  structure 


.  Residential 

No  Basement  or  Endosure 

Witti  Basement  or  Enclosure  •""•• 

.  All  ottier  Including  hotels  and  motels  with  normal  occupancy  of  less  than  6  nrwnths 
duration 

No  Basement  or  Enclosure  

With  Basement  or  Enclosure 


A  zor>e  rates'  per  year  per 
$100  coverage  on: 


Structure 


.68 
.73 


.79 
.84 


Contents 


.79 
.79 


1.58 
1.58 


V  zone  rates^  per  year 
per  $100  coverage  on: 


Structure 


.82 
.88 


.95 

1.01 


Contents 


.95 
.95 


1.90 
1.90 


'  A  zones  are  zone$  A1-A30.  AE.  AO,  AH,  and  unnumbered  A  zones. 
2V  zones  are  zone$  VI-VSO.  VE,  and  unnumbered  V  zones. 


onne 


National  Environmental  Policy  Act 

PiiTsuant  to  sectipn  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.C.  43f  1  et  seq.,  and  the 
implementing  regi^lations  of  the  Council 
on  Environmental  Quality.  40  CFR  parts 
1500-1508.  FEMAJis  conducting  an 
environmental  assessment  of  this 
proposed  rule.  Th0  assessment  will  be 
available  for  inspection  through  the 
Rules  Docket  Clerl .  Federal  Emergency 
Management  Agenpy,  room  840,  500  C 
St.  SW.,  Washington,  DC  20472. 

Executive  Order  12866,  Regulatory 
Planning  and  Rev^w 

This  proposed  rjile  is  not  a  significant 
regulatory  action  within  the  meaning  of 
§2(f)  of  E.O.  12864  of  September  30. 
1993.  58  FR  51733,  but  attempts  to 
adhere  to  the  regulatory  principles  set 
forth  in  E.O.  12861  >.  The  proposed  rule 
has  not  been  revie  wed  by  the  Office  of 


Management  and  Budget  under  E.O. 
12866. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
a  collection  of  information  and  therefore 
is  not  subject  to  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
pohcies  that  have  federalism 
implications  under  E.O.  12612, 
Federalism,  dated  October  26. 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
appUcable  standards  of  §  2(b)(2)  of  E.O. 
12778. 

List  of  Subjects  in  44  CFR  Part  61 

Flood  insurance. 


Accordingly,  we  propose  to  amend  44 
CFR  Part  61  as  follows: 

PART  61— 4NSURANCE  COVERAGE 
AND  RATES 

1.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  43  FR 
41943,  3  CFR,  1978  Comp.,  p.  329;  E.O. 
12127  of  Mar.  31, 1979,  44  FR  19367,  3  CFR, 
1979  Comp.,  p.  376. 

2.  Section  61.9  is  revised  to  read  as 
follows: 

§  61 .9    Establishment  of  chargeable  rates. 

(a)  Under  section  1308  of  the  Act.  we 
are  establishing  annual  chargeable  rates 
for  each  $100  of  flood  insurance 
coverage  as  follows  for  pre-FIRM  A  zone 
properties.  pre-FIRM  V  zone  properties, 
and  emergency  program  properties. 


Type  of  structure 


1.  Residental 

No  Basement  on  Enclosure ^. ~ 

With  Basement  or  Enclosure  .....^^ 

2.  All  other  including  hotels  and  motels  with  normal  occupancy  of  less  tlian  6  montt» 
duration 

No  Basement  o«  Enclosure  

With  Basement  or  Enclosure ~ 

, — , — ' 

1  A  zones  are  zon^s  A1-A30,  AE,  AO,  AH,  and  unnumbered  A  zones. 
2V  zones  are  zon^s  VI-VSO,  VE,  and  unnumbered  V  zones. 


A  zone  rates'  per  year  per 
$100  coverage  on: 


Structure 


.68 
.73 


.79 
.84 


Contents 


.79 
.79 


1.58 
1.58 


V  zone  rates*  per  year 
per  $100  coverage  on: 


Structure 


.82 


.95 

1.01 


Contents 


.95 
.95 


1.90 
1.90 


(b)  We  will  charge  rates  for  contents 
in  pre-FIRM  builaings  according  to  the 
use  of  the  building. 

(c)  A-zone  rates  for  buildings  without 
basements  or  enclosures  apply 
uniformly  to  all  bjuildings  throughout 
emergency  program  communities. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insi  ranee";  No.  83.516. 
"Disaster  Assistanc  s") 


Dated:  )anuary  18, 1999. 
]o  Ann  Howard, 

Administrator,  Federal  Insurance 
Administration. 
[FR  Doc.  99-1745  Filed  1-25-99;  8:45  am] 

BILUNO  CODE  S718-03-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  206 
RIN  3067-AC94 

Disaster  Assistance;  Factors 
Considered  When  Evaluating  a 
Governor's  Request  for  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 
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summary:  The  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (the  Stafford  Act)  grants 
the  President  the  authority  for 
declarations  of  major  disasters  and 
emergencies.  We,  FEMA,  provide  a 
recommendation  to  the  President 
whether  Federal  disaster  assistance  is 
warranted.  This  proposed  rule  would 
establish  the  factors  that  we  take  into 
consideration  when  evaluating  a 
Governor's  request  for  a  major  disaster 
declaration  under  the  Stafford  Act.  This 
proposed  rule  would  not  affect 
presidential  discretion,  nor  would  it 
change  pubUshed  regulations  and 
policies  established  under  the  Stafford 
Act. 

DATES:  We  invite  your  comments,  which 
may  be  submitted  on  or  before  April  26, 
1999. 

ADDRESSES:  Please  send  any  comments 
to  the  Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
room  840,  Washington,  DC  20472, 
(facsimile)  202-646-4536,  or  (email) 
rules@fema.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Stahlschmidt,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC  20472,  202- 
646-4066,  (facsimile)  202-646-4060,  or 
(email)  patricia.stablschmidt@fema.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Stafford  Act  requires  that  the 
Governor  of  the  affected  State  submit 
requests  for  major  disaster  assistance  to 
the  President.  The  Governor's  request 
must  be  based  on  a  finding  that  the 
disaster  is  of  such  severity  and 
magnitude  that  effective  response  is 
beyond  the  capabilities  of  the  State  and 
the  affected  local  governments.  Our  role 
is  to  evaluate  the  Governor's  request  Jind 
to  make  a  recommendation  to  the 
President  whether  major  disaster 
assistance  is  warranted.  We  take  this 
role  very  seriously  and  evaluate  each 
request  on  the  basis  of  a  nimiber  of 
factors.  This  process  ensures  that  we 
evaluate  requests  fairly  and  consistently 
across  all  States  while  at  the  same  time 
it  permits  us  to  look  at  the  unique 
circumstances  and  needs  of  each 
request.  In  recent  years  the  General 
Accounting  Office,  our  Inspector 
General,  Congress  and  some  States  and 
local  governments  have  asked  that  we 
publish  the  criteria  that  we  use  to 
evaluate  these  requests. 

Objectives 

We  agree  that  it  is  time  to  publish  the 
factors  used  to  evaluate  major  disaster 


declarations  and  have  adopted  four 
objectives  for  these  factors: 

1 .  They  must  be  easy  to  understand 
and  administer; 

2.  They  should  encourage  the  State  to 
establish  its  own  funded  disaster 
assistance  programs; 

3.  They  should  provide  incentives  for 
hazard  mitigation  and  insurance; 

4.  They  should  focus  primarily  on  the 
Public  Assistance  Program. 

Discussions  with  Others 

We  discussed  declaration  factors  with 
the  National  Emergency  Management 
Association  and  a  number  of  other 
organizations  in  the  development  of 
these  evaluation  factors.  There  are 
differences  of  opinion  whether  disaster 
declaration  criteria  should  be  published 
and  what  they  should  be.  Some  States 
want  this  information  so  that  they  know 
when  a  major  disaster  declaration 
request  is  reasonable,  and  what  size 
disaster  the  State  should  be  expected  to 
manage  so  that  they  can  have  a  target 
level  for  their  own  trust  funds  or 
disaster  assistance  programs.  Other 
States  object  to  criteria,  seeing  criteria  as 
a  "one-size-fits-all"  approach  and 
merely  a  means  to  transfer  costs  to  State 
and  local  governments.  All  individuals 
that  we  met  with  saw  the  need  to 
preserve  the  President's  discretion. 

We  believe  that  the  factors  outlined 
below: 

•  Preserve  presidential  discretion 
while  at  the  same  time  they  provide  a 
threshold  of  damages  under  the  Public 
Assistance  Program  that  we  can 
reasonably  expect  States  and  local 
governments  to  manage; 

•  Are  not  a  mechanism  for 
transferring  costs  to  State  and  local 
governments,  but  in  fact,  essentially 
mirror  the  process  that  we  now  use  to 
evaluate  requests  for  major  disaster 
declarations; 

•  Would  allow  us  to  evaluate  the 
unique  circiunstances  or  needs  created 
by  each  disaster  while  permitting  us  to 
apply  all  factors  consistently  to  each 
State's  request;  and 

•  Provide  an  objective  and  clear 
measurement  by  including  a  per  capita 
figure  among  the  factors  that  we  would 
evaluate.  However,  the  per  capita 
amount  alone  does  not  automatically 
mean  a  denial  if  the  State  does  not  meet 
it,  nor  does  it  guarantee  a  declaration  if 
the  State  meets  it. 

In  siunmary,  the  evaluation  factors 
propose  a  simple,  clear  and  reasonable 
means  to  measure  the  severity, 
magnitude  and  impact  of  a  disaster, 
while  at  the  same  time  ensure  that  the 
President  can  respond  quickly  and 
effectively  to  a  Governor's  request  for 
assistance. 


National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10.  We  have  not  prepared  an 
environmental  assessment. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  proposed  rule  is  not  a  significant 
regulatory  action  within  the  meaning  of 
section  2(f)  of  E.O.  12866  of  September 
30,  1993,  58  FR  51735,  but  attempts  to 
adhere  to  the  regulatory  principles  set 
forth  in  E.O.  12866.  The  rule  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  E.O. 
12866. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
a  collection  of  information  and  therefore 
is  not  subject  to  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  E.O.  12612. 
Federalism,  dated  October  16,  1987. 

Executive  Order  12778,  Qvil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
E.O.  12778. 

List  of  Subjects  in  44  CFR  Part  206 

Administrative  practice  and 
procedure.  Disaster  assistance, 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  we  propose  to  amend  44 
CFR  Part  206  as  follows: 

PART  206— {AMENDED] 

1 .  The  authority  citation  for  part  206 
continues  to  read  as  follows: 

Authority:  The  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act,  42 
U.S.C.  5121  et  seq.;  Reorganization  Plan  No. 
3  of  1978,  43  FR  41943,  3  CFR,  1978  Comp.. 
p.  329;  E.O.  12127,  44  FR  19367,  3  CFR,  1979 
Comp.,  p.  376;  E.O.  12148,  44  FR  43239,  3 
CFR.  1979  Comp.,  p.  412;  and  E.O.  12673,  54 
FR  12571,  3  CFR,  1989  Comp.,  p.  214. 

2.  We  are  adding  section  206.48  to 
read  as  follows. 

§  206.48    Factors  considered  when 
evaluating  a  Governor's  request  for  a  major 
disaster  declaration. 

When  we  review  a  Governor's  request 
for  major  disaster  assistance  under  the 
Stafford  Act,  these  are  the  primtuy 
factors  in  making  a  reconunendation  to 
the  President  whether  assistance  is 
warranted.  We  considc  other  relevant 
information  as  well. 
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(a)  Public  Ass  stance  Program.  We 
evaluate  the  fol  owing  factors  to 
evaluate  the  nead  for  assistance  under 
the  Public  Assistance  Program. 

(1)  Estimated  Cost  of  the  Assistance. 
We  evaluate  the  estimated  cost  of 
Federal  and  nonfederal  public 
assistance  against  the  statewide 
population  to  give  some  measure  of  the 
per  capita  impattt  within  the  State.  We 
use  a  Bgure  of  $1  per  capita  as  an 
indicator  that  ih^  disaster  is  of  such  size 
that  it  might  watrant  Federal  assistance, 
and  adjust  this  f  gure  annually  based  on 
the  Consumer  Pi  ice  Index  for  all  Urban 
Consumers.  We  ire  establishing  a 
minimum  thresl  old  of  $1  million  in 
public  assistanc(  >  damages  per  disaster 
in  the  belief  that  we  can  reasonably 
expect  even  the  owest  population 
States  to  cover  t]  lis  level  of  public 
assistance  damage. 

(2)  Impact  at  ^e  County  Level.  We 
eva'uate  the  imftect  of  the  disaster  at  the 
couuty  level  becmse  at  times  there  are 
extraordinary  co  ncentrations  of  damages 
that  might  warrant  Federal  assistance 
even  if  the  state;  dde  per  capita  is  not 
met.  This  is  part  cularly  true  where 
critical  facilities  are  involved  or  where 
the  per  capita  intpact  at  the  county  level 
might  be  extremely  high.  For  example, 
we  have  at  timea  seen  localized  damages 

yn  himdreds  of  dollars 
:ounty  level  though  the 
Mta  impact  was  low. 
ioverage  in  force.  We 
|unt  of  insurance 
force  or  should  have 


in  the  tens  or  ev« 
per  capita  at  the 
statewide  per  cat 
(3 )  Insurance  i 
consider  the  am(i 
coverage  that  is 


been  in  force  as  Required  by  law  and 


Number  of  Disastei 
Number  of  Homes 


regulation  at  the  time  of  the  disaster, 
and  reduce  the  eunount  of  anticipated 
assistance  by  that  amount. 

(4)  Hazard  mitigation.  To  recognize 
and  encourage  mitigation,  we  consider 
the  extent  to  which  State  and  local 
government  measures  contributed  to  the 
reduction  of  disaster  damages  for  the 
disaster  under  consideration.  For 
example,  if  a  State  can  demonstrate  in 
its  disaster  request  that  a  Statewide 
building  code  or  other  mitigation 
measures  are  likely  to  have  reduced  the 
damages  from  a  particular  disaster,  we 
consider  that  in  the  evaluation  of  the 
request.  This  could  be  especially 
significant  in  those  disasters  where, 
because  of  mitigation,  the  estimated 
public  assistance  damages  fell  below  the 
per  cajpita  indicator. 

(5)  Recent  multiple  disasters.  We  look 
at  the  disaster  history  within  the  last 
twelve-month  period  to  evaluate  better 
the  overall  impact  on  the  State  or 
locality.  We  consider  declarations  under 
the  Stafford  Act  as  well  as  declarations 
by  the  Governor  and  the  extent  to  which 
the  State  has  spent  its  own  funds. 

(6)  Programs  of  other  Federal 
assistance.  We  also  consider  programs 
of  other  Federal  agencies  because  at 
times  their  programs  of  assistance  might 
more  appropriately  meet  the  needs 
created  by  the  disaster. 

(b)  Factors  for  the  Individual 
Assistance  Program.  We  consider  the 
following  factors  to  measure  the 
severity,  magnitude  and  impact  of  the 
disaster  and  to  evaluate  the  need  for 
assistance  to  individuals  imder  the 
Stafford  Act. 


(1)  Concentration  of  Damages.  We 
evaluate  the  concentrations  of  damages 
to  individuals.  High  concentrations  of 
damages  generally  indicate  a  greater 
need  for  Federal  assistance  than 
widespread  and  scattered  damages 
throughout  a  State. 

(2)  Trauma.  We  consider  the  degree  of 
trauma  to  a  State  and  to  communities. 
Some  of  the  conditions  that  might  cause 
trauma  are: 

(i)  Large  numbers  of  injuries  and 
deaths; 

(ii)  Large  scale  disruption  of  normal 
community  functions  and  services;  and 

(iii)  Emergency  needs  such  as 
extended  or  widespread  loss  of  power  or 
water. 

(3)  Special  Populations.  We  consider 
whether  special  populations,  such  as 
low-income,  the  elderly,  or  the 
unemployed  are  affected,  and  whether 
they  may  have  a  greater  need  for 
assistance. 

(4)  Voluntary  Agency  Assistance.  We 
consider  the  extent  to  which  voluntary 
agencies  and  State  or  local  programs  can 
meet  the  needs  of  the  disaster  victims. 

(5)  Insurance.  We  consider  the 
amount  of  insurance  coverage  because, 
by  law.  Federal  disaster  assistance 
cannot  duplicate  insurance  coverage. 

(6)  Average  Amount  of  Individual 
Assistance  by  State.  There  is  no  set 
threshold  for  recommending  Individual 
Assistance,  but  the  following  averages 
may  prove  useful  to  States  and 
voluntary  agencies  as  they  develop 
plans  and  programs  to  meet  the  needs 
of  disaster  victims. 


Average  Amount  of  Assistance  per  Disaster 

[July  1994  to  August  1998] 


Average  Populatior  (1990  census  data) 


Housing  Apptications  Approved 

Estimated  Major  Damage/Destroyed  

Dollar  Amount  of  Housing  Assistance  

Number  of  lndividu«l  and  Family  Grant  Appfications  Approved 

Dollar  ArrxKjnt  of  Iridividual  and  Family  Grant  Assistarx»  

Disaster  Housing/I  PG  Combined  Assistance 


Small  States  (under  2 
million  pop.) 


1.045,452  . 

1.375  

161   

$2.6  million 

437  

S1.0  million 
$3.6  million 


Medium  States 

(2-10  million 

pop.) 

4,888,599  

2,434  

426  

$4.3  million 

1,222  

$2.6  million 

$6.9  million 


Large  States 

(over  10  million 

pop.) 


15,556,781. 

5.517. 

895. 

$10.4  million. 

2.966. 

$4.4  million. 

$14.8  million. 


(Note:  The  high  3  abd  low  3  disasters,  based 
on  Disaster  Housing  Applications,  are  not 
considered  in  the  aftrerages.  Number  of 
Damaged/Destroyed  Homes  is  estimated 
based  on  the  number  of  owner-occupants 
who  qualify  for  Eligible  Emergency  Rental 
Resources.  Data  sovlrce  is  FEMA's  National 
Processing  Service  Centers.  Data  are  only 
available  from  July|1994  to  the  present.) 

Small  Size  Statei  (under  2  million 
population,  listed  ip  order  of  1990 
population):  Wyorfling,  Alaska,  Vermont, 
District  of  Columbi »,  North  Dakota, 


Delaware,  South  Dakota,  Montana,  Rhode 
Island,  Idaho,  Hawaii,  New  Hampshire, 
Nevada,  Maine,  New  Mexico,  Nebraska, 
Utah,  West  Virginia.  U.S.  Virgin  Islands  and 
all  Pacific  Island  dependencies. 

Medium  Size  States  (2-10  million 
population,  listed  in  order  of  1990 
population):  Arkansas,  Kansas,  Mississippi, 
Iowa,  Oregon,  Oklahoma,  Connecticut, 
Colorado,  South  Carolina,  Arizona, 
Kentucky,  Alabama,  Louisiana,  Minnesota, 
Maryland,  Washington,  Tennessee. 
Wisconsin,  Missouri,  Indiana,  Massachusetts, 


Virginia,  Georgia,  North  Carolina,  New 
Jersey,  Michigan.  Puerto  Rico. 

Large  Size  States  (over  10  million 
population,  listed  in  order  of  1990 
population):  Ohio,  Illinois,  Pennsylvania, 
Florida,  Texas,  New  York,  California. 

Dated:  January  12, 1999. 
James  L.  Witt, 
Director. 

(PR  Doc.  99-1746  Filed  1-25-99;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-3;  RM-9427] 

Radio  Broadcasting  Services;  Rozel, 
KS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Dana  Puopolo,  proposing  the 
allotment  of  Channel  273A  to  Rozel, 
Kansas,  as  that  community's  first  local 
aural  transmission  service.  Coordinates 
used  for  this  proposal  are  38-11-42  NL 
and  99-24-24  WL. 
DATES:  Comments  must  be  filed  on  or 
before  March  8,  1999,  and  reply 
comments  on  or  before  March  23, 1999. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Dana  J.  Puopolo, 
37  Martin  Street,  Rehoboth,  MA  02769- 
2103. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-3,  adopted  December  30, 1998,  and 
released  January  15,  1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC  20036, 
(202) 857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  99-1716  Filed  1-25-99;  8:45  am] 

BILUNG  CODE  6712-01-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-2;  RM-9347] 

Radio  Broadcasting  Services;  Saltiilo, 
MS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Broadcasters  & 
Publishers,  Inc.  requesting  the  allotment 
of  Channel  275C3  to  Saltiilo, 
Mississippi,  as  that  community's  first 
local  aural  transmission  service. 
Coordinates  used  for  this  proposal  are 
34-23-56  NL  and  88-34-06  WL. 
DATES:  Comments  must  he  filed  on  or 
before  March  8, 1999,  and  reply 
comments  on  or  before  March  23, 1999. 
ADDRESSES:  Secretary,  Federal 
Conwnunications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Erwin 
G.  Krasnow,  Esq.,  Vemer,  Liipfert, 
Bemhard,  McPherson  and  Hand,  901 
-15th  Street,  NW.,  Suite  700, 
Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-2,  adopted  December  30,  1998,  and 
released  January  15,  1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC  20036. 
(202) 857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[PR  Doc.  99-1715  Filed  1-25-99;  8:45  am) 
BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  for  a 
Petition  To  List  the  Vermilion  Darter  as 
Endangered 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  90-day  petition 

finding  and  initiation  of  status  review. 

SUMMARY:  We  (U.S.  Fish  and  Wildfife 
Service)  are  announcing  a  90-day 
finding  for  a  petition  to  list  the 
vermilion  darter  (Etheostoma 
chermocki)  under  the  Endangered 
Species  Act  of  1973,  as  amended.  We 
find  that  the  petition  presents 
substantial  informs  ion  indicating  that 
listing  this  species  may  be  warranted.  A 
status  review  is  initiated. 
DATES:  The  finding  announced  in  this 
document  was  made  on  January  7,  1999. 
Send  your  comments  and  materials  to 
reach  us  on  or  before  March  29,  1999. 
We  may  not  consider  comments 
received  after  the  above  date  in  making 
our  decision  for  the  12-month  finding. 
ADDRESSES:  You  may  submit  data, 
information,  comments,  or  questions 
concerning  this  petition  to  the  Field 
Supervisor.  U.S.  Fish  and  Wildlife 
Service.  Jackson  Field  Office,  6578 
Dogwood  View  Parkway,  Suite  A, 
Jackson.  Mississippi  39213.  The  petition 
finding,  supporting  data,  and  comments 
are  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
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FOR  FURTHER  INPORMATTON  CONTACT: 
Daniel  J.  Drenn^n,  Biologist,  at  the 
above  address  (telephone  601-965- 
4900.  extension 27). 
SUPPLEMENTARY  INFORMATKM: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Ac ;)  of  1973.  as  amended 
(16  U.S.C.  1531  et  seq.).  requires  that  we 
make  a  finding  <  )n  whether  a  petition  to 
list,  delist,  or  reclassify  a  species 
presents  substantial  scientific  or 
commercial  information  demonstrating 
that  the  petitioned  action  may  be 
warranted.  We  l|ase  the  finding  on  all 
the  information  available  to  us  at  the 
time  the  findingl  is  made.  To  the 
maximum  extenjt  practicable,  we  make 
the  finding  within  90  days  of  receipt  of 
the  petition,  and  promptly  publish  the 
finding  in  the  Ffderal  Register.  If  we 
find  that  substa4tial  information  was 
presented,  we  mjust  promptly 
commence  a  status  review  of  the 
species. 

The  processing  of  this  petition 
conforms  with  our  current  listing 
priority  guidance  for  fiscal  years  1998 
and  1999.  pubUabed  in  the  Federal 
Register  on  May  8,  1998  (63  FR  25502). 
The  gmdance  gifes  highest  priority 
(Tier  1)  to  processing  emergency  rules  to 
add  species  to  the  Lists  of  Endangered 
and  Threatened  Wildlife  and  Plants 
(Lists);  second  pHority  (Tier  2)  to 
processing  final  determinations  on 
proposals  to  add  species  to  the  Lists, 
processing  new  proposals  to  add  species 
to  the  Lists,  prodassing  administrative 
findings  on  petitions  (to  add  species  to 
the  Lists,  delist  species,  or  reclassify 
listed  species),  and  processing  a  limited 
number  of  proposed  or  final  rules  to 
dehst  or  reclassiw  species;  and  third 
priority  (Tier  3)  w  processing  proposed 
or  final  rules  designating  critical  habitat. 
Processing  of  thi$  petition  is  a  Tier  2 
action. 

We  have  mada|  a  90-day  finding  on  a 
petition  to  list  the  vermilion  darter 
{Etheostoma  chetmocki)  as  endangered. 
Mr.  Robert  R.  Rejd,  Jr.  of  Birmingham, 
Alabama,  submitted  the  petition,  dated 
July  22, 1998,  w^ch  we  received  July 
23,  1998.  On  August  18,  1998.  we 
received  suppieqiental  information 
(dated  August  12(,  1998)  on  the  species 
and  a  request  fro^  Dr.  Paul  D, 
Blanchard,  of  Salnford  University,  in 
Birmingham,  to  be  co-petitioner  with 
Mr.  Reid,  at  Mr.  Reid's  reauest. 

The  petition  r^uested  that  we 
emergency  list  the  vermilion  darter  as 
endangered.  The  petitioners  stated  that 
the  vermihon  dalter  merits  listing 
because  of  its  res  tricted  range  and 
threats  to  water  c  uality,  especially 
siltation.  The  pet  tioners  requested 


emergency  listing  due  to  the  perceived 
immediate  threats  to  the  species' 
continued  existence  from  the  proposed 
construction  of  the  Jefferson  County  jail, 
and  expansion  of  the  county  land  fill 
and  sewage  treatment  plant  near  this 
species'  habitat. 

We  have  reviewed  the  petition,  the 
literature  cited  in  the  petition,  other 
literature,  and  information  available  in 
our  files.  Based  on  the  best  scientific 
information  available,  we  find  the 
petition  presents  substantial 
information  that  listing  this  species  may 
be  warranted.  Emergency  listing  is 
allowed  under  the  Act  whenever 
immediate  protection  is  needed  to 
address  a  significant  risk  to  the  species' 
well  being.  Based  on  ciurently  available 
information,  emergency  listing  is  not 
needed  for  the  vermilion  darter.  The 
proposed  jail,  and  expansion  of  the 
county  land  fill  and  sewage  treatment 
plant  are  localized  activities  near  the 
downstream  extent  of  the  species'  range. 
We  have  determined  that  they  do  not 
pose  an  imminent  threat  of  extinction  to 
a  significant  portion  of  the  total 
population. 

The  vermilion  darter  is  found  only  in 
the  Turkey  Creek  drainage,  a  tributary  of 
the  Locust  Fork  of  the  Black  Warrior 
River.  Jefferson  County.  Alabama 
(Boschung  et  al.  1992,  Blanco  et  al. 
1995.  Mettee  et  al.  1996).  Blanco  et  al. 
(1995)  docimiented  the  vermilion 
darter's  known  range  to  7.2  miles  of  the 
mainstem  of  Turkey  Creek  and  the 
lowermost  reaches  of  one  tributary.  Dry 
Creek.  The  historic  population  size  of 
the  vermilion  darter  is  ujiknown  and 
current  population  data  is  limited. 
There  are  localities  with  favorable 
concentrations  of  darters  and  others 
with  few  or  none.  In  the  1960s  and  70s, 
the  vermilion  darter  was  common  at  the 
Highway  79  bridge  site  but.  by  1992,  it 
had  become  very  rare  there  (Boschung  et 
al.  1992). 

Habitat  for  the  vermilion  darter  is 
similar  to  that  for  other  snub-nosed 
darters  typically  found  in  small-sized 
clear  streams  with  gravel  riffles  and 
moderate  currents  (Kuehne  and  Barbour 
1983.  Etinier  and  Stames  1993). 
Boschimg  et  al.  (1992)  described  the 
streams  as  3  to  20  meters  (9.84  to  65.6 
feet)  wide,  0.01  to  >0.5  meter  (0.034  to 
>1.64  feet)  in  depth,  with  pools  of 
moderate  current  alternating  with  riffles 
of  moderately  swift  current.  The  riffles 
are  of  coarse  gravel,  cobble  and  small 
rubble,  and  the  bottoms  of  the  pools  are 
rock,  sand,  and  silt.  The  darter  is  absent 
from  bedrock,  but  it  does  occiu-  in 
bedrock-dominated  areas  with  sand  and 
gravel. 

Impacts  of  point  and  non-point  source 
pollution  are  the  primary  threats  to  the 


survival  of  this  species.  The  vermilion 
darter,  being  isolated  and  localized,  is 
vulnerable  to  human-induced  impacts 
to  its  habitat.  Excessive  sediments  are 
believed  to  impact  the  habitat  of  darters 
and  associated  fish  species  by  making  it 
unsuitable  for  feeding  and  reproduction. 
Urbanization  of  the  Turkey  Creek 
watershed  has  likely  contributed 
significantly  to  its  sedimentation.  The 
approximately  35  square  mile  Turkey 
Creek  watershed  drains  54,731  acres  of 
Jefferson  County,  the  most  populous 
county  in  the  state.  A  State  highway 
divides  the  watershed  and  there  is 
significant  development  (such  as 
commercial,  residential,  and  industrial) 
throughout  the  area.  The  creek  has  been 
noted  to  be  brown-orange  after  heavy 
rains  and  completely  muddy  (Blanchard 
pers.  comm.  1998).  Implementation  of 
the  recently  proposed  Jefferson  County 
jail  would  likely  lead  to  increased 
sediment  loading  of  the  creek  within  the 
lower  2  miles  of  the  known  vermilion 
darter  range  (Boschung  et  al.  1992  and 
Blanco  et  al.  1995).  Increased  nutrient 
loading  by  sewage  effluent  has  likely 
contributed  to  the  eutrophication  of  the 
creek.  Violations  reported  by  Alabama 
Department  of  Environmental 
Management  for  the  Turkey  Creek  Waste 
Water  Plant  (TCWWP)  (Blanchard  in  litt. 
1998)  have  shown  elevated  maximum 
values  for  fecal  coliforms.  while  below 
the  TCWWP.  the  creek  has  been  altered 
by  strip-mining  and  land  fill. 

We  solicit  information  regarding 
occurrence  and  distribution  of  the 
species,  threats  to  its  continued 
existence,  and  any  additional  comments 
and  suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  parties  concerning  the 
status  of  the  vermilion  darter.  Of 
particular  interest  is  information 
regarding: 

(1)  Additional  historic  and  current 
population  data  which  may  assist  in 
determining  range  and  long  term 
population  trends; 

(2)  Pertinent  information  on  biology 
and  life  history; 

(3)  Additional  information  about 
habitat  requirements  and  stream  water 
quality;  and, 

(4)  Information  on  immediate  and 
distant  ecological  threats  to  the 
vermilion  darter,  other  fish  species  of 
the  creek,  and  the  watershed  in  general. 

After  consideration  of  additional 
information,  submitted  during  the 
indicated  time  period  (see  DATES 
section),  we  will  prepare  a  12-month 
finding  as  to  whether  listing  of  the 
species  is  warranted. 


Federal  Register /Vol.  64,  No.  16 /Tuesday.  January  26,  1999 /Proposed  Rules 


3915 


References  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  Jackson  Field 
Office.  See  ADDRESSES  above. 

Author. 

The  primary  author  of  this  document 
is  Daniel  J.  Drennen  (see  ADDRESSES 
section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.). 

Dated:  January  7, 1999. 

Jamie  Rappaport  Clark, 

Director,  Fish  and  Wildlife  Service. 

(FR  Doc.  99-1639  Filed  1-25-99;  8:45  ami 

BHJJNO  CODE  4310-S6-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AF34 

Endangered  and  Threatened  Wildlife 
and  Plants:  Proposed  Threatened 
Status  for  the  Santa  Ana  Sucker 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  We,  the  Fish  and  Wildlife 
Service,  propose  threatened  status 
pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended  (Act),  for  the  Santa 
Ana  sucker  {Catostomus  santaanae). 
The  species  is  threatened  by  potential 
habitat  destruction,  natural  and  human- 
induced  changes  in  streamflows,  urban 
development  and  related  land-use 
practices,  intensive  recreation,  the 
introduction  of  non-native  competitors 
and  predators,  and  demographics 
associated  with  small  populations.  This 
proposed  rule,  if  made  final,  would 
invoke  the  Federal  protection  and 
recovery  provisions  of  the  Act  for  this 
fish  species  within  the  Los  Angeles,  San 
Gabriel,  and  Santa  Ana  River  drainages. 
DATES:  We  must  receive  comments  from 
all  interested  parties  by  March  29, 1999. 
We  must  receive  public  hearing  requests 
by  March  12, 1999. 
ADDRESSES:  Send  comments  and 
materials  concerning  this  proposal  to 
the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Carlsbad  Field  Office, 
2730  Loker  Avenue  West,  Carlsbad, 
California  92008.  Comments  and 
materials  received  will  be  available  for 
pubUc  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 


FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Barrett,  biologist,  U.S.  Fish  and 
Wildlife  Service,  at  the  above  address 
(or  telephone  760-431-9440;  facsimile 
760-431-9624). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Santa  Ana  sucker  [Catostomus 
santaanae)  is  a  recognized  full  species 
and  member  of  the  sucker  family 
(Catostoidae).  The  Santa  Ana  sucker  was 
originally  described  as  Pantosteus 
santa-anaehy  Snyder  (1908,  as  in 
Moyle  1976).  The  genus  Pantosteus  was 
reduced  to  a  subgenus  of  Catostomus 
and  the  hyphen  omitted  from  the 
specific  name  in  a  subsequent  revision 
of  the  nomenclature  (Smith  1966). 
Moyle  (1976)  described  the  Santa  Ana 
sucker  as  less  than  16  centimeters  (6.3 
inches  (in))  in  length.  The  Santa  Ana 
sucker  is  silvery  below,  darker  along  the 
back  with  irregular  blotches,  and  the 
membranes  connecting  the  rays  of  the 
tail  are  pigmented. 

The  Santa  Ana  sucker  inhabits 
streams  that  are  generally  small  and 
shallow,  with  currents  ranging  from 
swift  (in  canyons)  to  sluggish  (in  the 
bottomlands).  All  the  streams  are 
subject  to  periodic  severe  flooding 
(Moyle  1976).  Santa  Ana  suckers  appear 
to  be  most  abundant  where  the  water  is 
cool  (less  than  22"  Celsius)  (72° 
Farenheit),  unpolluted  and  clear, 
although  they  can  tolerate  and  survive 
in  seasonally  turbid  water  (Moyle  1976, 
Moyle  and  Yoshiyama  1992).  Santa  Ana 
suckers  feed  mostly  on  algae,  which 
they  scrap  off  of  rocks  and  other  hard 
substrates.  Larger  fish  generally  feed 
more  on  insects  than  do  smaller  fish 
(Moyle  1976). 

Santa  Ana  suckers  generally  live  no 
more  than  3  years  (Greenfield  et  al. 
1970).  Spawning  occurs  from  early 
April  to  early  July.  The  peak  spawning 
activity  occurs  in  late  May  and  June. 
Females  produce  approximately  4,000 
to  16,000  eggs  ranging  in  size  from  78 
milUmeters  (mm)  (3.1  in)  to  158  mm 
(6.2  in),  respectively  (Moyle  1976).  The 
combination  of  early  sexual  maturity, 
protracted  spawning  period,  and  high 
fecundity  should  allow  the  Santa  Ana 
sucker  to  quickly  repopulate  streams 
following  periodic  flood  events  that  can 
decimate  populations  (Greenfield  et  al. 
1970,  Moyle  1976). 

The  native  range  of  the  Santa  Ana 
sucker  includes  the  Los  Angeles,  San 
Gabriel,  and  Santa  Ana  River  drainage 
systems  in  Los  Angeles,  Orange, 
Riverside,  and  San  Bernardino  counties 
(Smith  1966).  Although  historic  records 
are  scarce,  Santa  Ana  suckers 
presumably  ranged  from  near  the  Pacific 
Ocean  to  the  uplands  in  the  Los  Angeles 


River  in  the  San  Gabriel  River  system, 
and  to  at  least  Pump  House  #1  (near  the 
San  Bernardino  National  Forest 
boundary)  in  the  Santa  Ana  River  (Swift 
et  al.  1993;  C.  Swift,  Loyola  Marymount 
University,  pers.  comm.  1996).  Within 
its  native  range,  the  species  is  now 
restricted  to  three  noncontiguous 
populations — lower  Big  Tujimga  Creek 
(Los  Angeles  River  drainage),  the  East, 
West,  and  North  Forks  of  the  San 
Gabriel  River  (San  Gabriel  River 
drainage),  and  the  lower  and  middle 
Santa  Ana  River  (Santa  Ana  River 
drainage)  (Moyle  and  Yoshiyama  1992). 
An  introduced  population  also  occurs  in 
the  Santa  Clara  River  drainage  system, 
Ventura  and  Los  Angeles  counties 
(Moyle  1976,  Smith  1966,  Swift  et  al. 
1993).  Although  the  Santa  Ana  sucker 
was  described  as  common  in  the  1970s 
(Moyle  1976),  the  species  has 
experienced  declines  throughout  most 
of  its  range  (Swift  et  al.  1993).  The 
present  distribution  is  as  follows: 

Los  Angeles  River  system.  Although 
historically  present,  the  species  may 
have  been  extirpated  from  the  Los 
Angeles  River  (Swift  et  al.  1993).  Santa 
Ana  suckers  are  still  found  in  portions 
of  Big  Tujunga  Creek  (a  tributary  of  the 
Los  Angeles  River)  below  Big  Tujunga 
Dam.  Recent  surveys  downstream  of  Big 
Tujunga  Dam  found  the  species  to  be 
present  but  rare  (fewer  than  20 
individuals  collected  at  each  site)  in  the 
vicinities  of  Delta  Flat,  Wildwood,  and 
Big  Tujunga  Dam  and  abundant  (an 
estimated  200  individuals  collected) 
near  Stoneyvale  (M.  Wickman,  Angeles 
National  Forest,  in  litt.  1996).  The 
portions  of  Big  Tujunga  Creek  occupied 
by  the  Santa  Ana  sucker  constitute 
approximately  25  percent  of  the  total 
remaining  native  range  of  the  species. 
Approximately  60  percent  of  the  range 
of  the  Santa  Ana  sucker  in  the  Los 
Angeles  River  basin  occurs  on  private 
lands.  The  remaining  40  percent  of  the 
range  in  the  Los  Angeles  River  basin 
occurs  on  Angeles  National  Forest  lands 
managed  by  the  U.S.  Forest  Service. 

San  Gabriel  River  system.  In  light  of 
current  threats  and  the  prevailing 
absence  of  management,  Moyle  and 
Yoshiyama  (1992)  suggested  that  the 
only  viable  population  of  Santa  Ana 
suckers  existing  within  the  species' 
native  range  occurs  in  the  San  Gabriel 
River  drainage  system.  Dr.  Tom  Haglimd 
(University  of  California,  Los  Angeles, 
in  litt.  1996)  reported  surveys  in  1995 
below  Morris  Dam  failed  to  locate  any 
suckers.  Therefore,  in  the  San  Gabriel 
River,  the  Santa  Ana  sucker  appears 
extant  only  upstream  of  the  confluence 
of  the  East,  West,  and  North  Forks  of  the 
San  Gabriel  River.  Furthermore,  the 
population  of  Santa  Ana  suckers  in  the 
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North  Fork  is  sn  lall.  The  portions  of  the 
San  Gabriel  Riv#r  occupied  by  the  Santa 
Ana  sucker  constitute  approximately  15 
percent  of  the  tqtal  remaining  native 
range  of  the  spe^es.  However,  catch  per 
imit  effort  infoniiation  gathered  during 
sampling  suggests  the  San  Gabriel  River 
may  contain  the  most  individuals  of  any 
remaining  population  (R.  Ally, 
Cahfomia  Department  of  Fish  and  Game 
(CDFG).  in  litt.  1:996;  M.  Guisti,  CDFG, 
in  litt.  1996;  J.  H»mandez,  CaUfomia 
Department  of  Fish  and  Game,  in  litt. 
1997;  Wickmanj/n  litt.  1996). 
Approximately  l5  percent  of  the  range 
of  the  Santa  Ana  sucker  in  the  San 
Gabriel  River  ba$in  occur  on  private 
\ands.  The  remaining  85  percent  of  the 
range  in  the  San  Gabriel  River  basin 
occurs  in  the  Aqgeles  National  Forest. 

Santa  Ana  River  system.  Several 
hundred  Santa  /  ^na  suckers  were 
observed  in  the  Santa  Ana  River 
downstream  of  Prado  Dam  in  1986  and 
1987.  In  1996.  a  general  fish  survey  of 
the  Santa  Ana  Rfver  below  Prado  Dam 
yielded  only  fiv4  suckers  from  a  total  of 
271  fishes  captuted  (M.  Guisti,  CDFG,  in 
litt.  1996).  In  April  1987,  only  five 
suckers  were  fousd  during  a  sampling 
effort  above  the  prado  Dam  fircHn  the 
Qty  of  Norco  to  iabout  five  kilometers 
upstream.  Thus  above  the  dam,  fish 
were  scarce,  sm^ll  individuals  were 
absent,  and  definite  evidence  of 
reproduction  wi  not  obtained  (Moyle 
and  Yoshiyama  i992).  In  1991, 
sampling  indicated  that  although  fishery 
habitat  in  the  Santa  Ana  River  was 
primarily  fair  to  boor,  Santa  Ana 
suckers  were  abundant  between  Norco 
and  Riverside  (Qiadwick  and  Associates 
1992).  Additionally,  evidence  suggested 
Santa  Ana  sucko^  were  using 
tributaries  including  Tequesquite 
Arroyo,  Surmyslbpe  Channel,  and 
Anaza  Park  Drain  for  spawning  and 
nurseries  (Chadijkrick  and  Associates 
1996).  J 

The  Santa  Ana  sucker  survives  in  the 
lower  portions  oif  the  Santa  Ana  River, 
from  the  Imperial  Highway  (State  Route 
90)  to  Rubideaux  near  the  City  of 
Riverside,  but  is  now  apparently  absent 
from  the  upper  reach  of  this  river  in  the 
San  Bernardino  Mountains  (Moyle  and 
Yoshiyama  1994  ^wift  et  al.  1993).  The 
portions  of  the  Spita  Ana  River 
occupied  by  the  Santa  Ana  sucker 
constitute  approximately  60  percent  of 
the  total  remaining  native  range  of  the 
species.  Approximately  95  percent  of 
the  range  of  the  Santa  Ana  sucker  in  the 
Santa  Ana  River  hasin  occius  on  private 
lands.  The  balante  is  within  State, 
county,  city,  anq  regional  park  lands, 
with  a  very  smalj  portion,  three  percent, 
on  military  land$.  Chadwick  and 
Associates  (199e()  noted  that  length- 


frequency  analysis  indicates  Santa  Ana 
suckers  are  natiu^lly  reproducing  in  the 
Santa  Ana  River  system.  Furthermore, 
they  asserted  Santa  Ana  sucker 
population  decreases  in  the  river  as 
evidenced  by  1996  surveys  (M.  Guisti, 
in  litt.,  1996)  were  due  to  high  flows  in 
the  basin  between  1991  and  1996. 
However,  T.  Haglimd  (in  litt.  1996) 
contended  the  large  niunber  of  suckers 
reported  in  tributaries  are  juveniles  and 
may  be  the  progeny  of  very  few  adults. 

Santa  Clara  River  system.  An 
introduced  peculation  of  Santa  Ana 
suckers  occurs  in  the  Santa  Clara  River 
drainage.  (Moyle  1976,  Smith  1966, 
Swift  et  al.  1993).  Santa  Ana  suckers 
were  present  in  Piru  Creek,  a  major 
Santa  Clara  tributary,  by  1934  and  in  the 
Santa  Clara  River  proper  and  its  Sespe 
Creek  tributary  by  1940  (Buth  and 
Crabtree  1982).  Suckers  occur  from  the 
estuary  upstream  to  several  miles 
upstream  from  the  ccmfluence  of  Sespe 
Creek,  in  Sespe  Creek,  and  in  several 
reaches  in  the  Soledad  Canyon  area 
bordering  the  Angeles  National  Forest. 
Portions  of  the  Santa  Clara  basin 
population  are  believed  to  have 
hybridized  with  another  introduced 
species,  the  Owens  River  sucker 
[Catostomus  fumeiventris)  (Greenfield  et 
al.  1970).  This  hybrid  population  occiu^ 
in  the  Sespe  Creek  area  (Swift  et  al. 
1993)  in  the  lower  to  middle  reach  of 
the  Santa  Clara  River.  The  hybrid 
population  is  separate  and  isolated  (by 
dry  streambed)  from  the  introduced  yet 
genetically  pure  Santa  Ana  suckers  that 
occur  in  several  portions  of  the  upper 
reach  of  the  Santa  Clara  River,  in  and 
downstream  from  Soledad  Canyon.  The 
dewatered  sections  of  the  Santa  Clara 
River  currently  act  as  a  barrier  keeping 
the  genetically  pure  Santa  Ana  suckers 
in  the  upper  reach  of  the  Santa  Clara 
River  from  mixing  with  the  hybrid 
population  in  the  middle  to  lower  reach 
of  the  river.  In  the  past,  the  non- 
hybridized  population  of  Santa  Ana 
sucker  in  the  Santa  Clara  River  drainage 
system  was  thought  to  be  large  (Buth 
and  Crabtree  1982).  However,  Haglund 
and  Baskins  (1992)  reported  that  the 
Santa  Clara  River  "population  is  in 
decline  and  throughout  much  of  the 
drainage  has  hybridized  with  another 
introduced  sucker."  Sespe  Creek 
contained  a  large  number  of  suckers  as 
recently  as  1994;  however,  in  1996 
suckers  could  not  be  captured  in  the 
creek  (T.  Haglund,  in  litt.  1996).  The 
portions  of  the  Santa  Clara  River 
occupied  by  the  introduced  pure  and 
hybridized  suckers,  constitute 
approximately  50  percent  of  the  total 
remaining  range  of  the  species.  Over  90 
percent  of  the  range  of  this  population 


occurs  on  private  lands  with  the  balance 
on  federally  managed  lands. 

In  summary,  the  Santa  Ana  sucker  has 
declined  throughout  significant  portions 
of  its  range.  The  Santa  Ana  sucker  has 
lost  approximately  75  percent  of  its 
native  range.  Recent  population 
densities  range  from  approximately  246 
fish  in  1.8  miles  cm  the  East  Fork,  San 
Gabriel  River  (Hernandez  1997)  to  five 
fish  in  4.5  miles  of  the  Santa  Ana  River 
(Guisti  1996).  This  aj^arent  overall 
decline  in  pt^ulation  is  particularly 
surprising  given  the  high  fecundity  and 
apparent  broad  habitat  tolerances  of  the 
species.  Urbanization,  water  diversions, 
dams,  introduced  competitors  and/or 
predatcH-s,  and  other  human-caused 
distiuttances  likely  are  playing  a  role  in 
the  decline  of  the  species.  These  same 
factors  have  led  to  the  decline  of  other 
western  suckers  (Minckley  et  al.  1991, 
Scoppettone  mid  Viayard  1991). 

Pepitlatieiis  Prapaoed  for  ProtectioB 

The  Santa  Ana  sucker  is  recognized  as 
a  full  species  and  thus  constitutes  a 
taxon  eUgible  for  protection  pursuant  to 
the  Act.  We  are  proposing  to  list  the 
Santa  Ana  sucker  only  in  its  native 
range,  which  consists  of  the  Los 
Angeles,  San  Gabriel,  and  Santa  Ana 
River  basins.  The  Santa  Clara  River 
population  of  the  Santa  Ana  sucker  is 
presumed  to  be  an  introduced 
population,  which  is  located  outside  of 
the  species  native  range.  Therefore,  we 
are  not  proposing  to  designate  the  Santa 
Clara  River  population  of  Santa  Ana 
sucker  as  threatened  pursuant  to  the 
Act.  However,  we  do  believe  that  the 
Santa  Clara  River  population  is 
important  for  recovery  of  the  Santa  Ana 
sucker  within  the  Los  Angeles,  San 
Gabriel,  and  Santa  Ana  River  basins, 
and  may  be  used  in  efforts  to  re- 
establish the  species  within  its  native 
range. 

PrevioHS  Fedn-»1  Action 

On  September  6,  1994,  we  received  a 
petition  under  the  Act  to  list  the  Santa 
Ana  sucker  (Catostomus  santaanae), 
Santa  Ana  speckled  dace  [Rhinichthys 
osculus  ssp.),  and  the  Shay  Creek 
threespine  stickleback  (Gasterosteus 
aculeatus  ssp.)  as  endangered  species. 
The  petition  was  submitted  by  ihe 
Sierra  Club  Legal  Defense  Fund,  Inc.,  on 
behalf  of  seven  groups  including  the 
California-Nevada  Chapter  of  the 
American  Fisheries  Society,  The  Nature 
School,  California  Sportfishing 
Protection  Alliance,  Friends  of  the 
River,  Izaak  Walton  League  of  America, 
CaUfomia  Trout,  and  Trout  Unfimited. 
We  deferred  processing  of  this  petition 
because  of  other  higher  priority  listing 
actions  and  severe  funding  constraints 
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imposed  by  a  number  of  continuing 
resolutions  between  November  1995 
and  April  1996. 

On  July  9, 1996,  we  published  a  90- 
day  petition  finding  (61  FR  36021)  that 
substantial  information  had  been 
presented  indicating  listing  may  be 
warranted  for  the  Santa  Ana  sucker,  and 
on  November  26, 1996,  we  published  a 
notice  Initiating  a  Status  Review  for  the 
Santa  Ana  Sucker  (61  FR  60073).  On 
April  3, 1997,  we  published  a  notice  of 
the  12-month  finding  for  the  petition  to 
list  the  Santa  Ana  Sucker  as  endangered 
(62  FR  15872).  We  announced  in  this 
finding  that  listing  the  Santa  Ana  sucker 
was  warranted  but  precluded  by  higher 
Usting  priorities.  This  proposal 
constitutes  the  final  petition  finding  of 
warranted  as  well  as  the  proposal  to  list 
the  species. 

The  threats  facing  the  Santa  Ana 
sucker  have  not  substantially  changed 
since  the  12-month  finding  was 
published,  and  we  consider  them  to  be 
imminent  but  of  moderate  magnitude  (a 
lower  priority  for  listing).  However,  staff 
at  the  Carlsbad  Fish  and  Wildlife  Office 
became  available  to  prepare  this 
proposed  rule  after  completing  listings 
for  other  species  facing  threats  of  higher 
magnitude.  This  proposed  rule  was 
prepared  in  accordance  with  our  final 
Usting  priority  guidance  published  in 
the  Federal  Register  on  May  8,  1998  (63 
FR  25502).  The  guidance  calls  for  giving 
highest  priority  to  handling  emergency 
situations  (Tier  1);  second  highest 
priority  (Tier  2)  to  resolving  the  listing 
status  of  the  outstanding  proposed 
listings,  resolving  the  conservation 
status  of  candidate  species,  processing 
administrative  findings  on  petitions, 
and  processing  a  limited  number  of 
delistings  and  reclassifications;  and 
third  priority  (Tier  3)  to  processing 
proposed  and  final  designations  of 
critical  habitat.  The  processing  of  this 
proposed  rule  falls  under  Tier  2. 

Summary  of  Factors  Afiecting  the 
Species 

Section  4  of  the  Act  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  procedures  for  adding 
species  to  the  Federal  lists.  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Santa  Ana  sucker  are 
as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
Moyle  and  Yoshiyama  (1992)  concluded 
that  the  native  range  of  the  Santa  Ana 
sucker  is  largely  coincident  with  the  Los 


Angeles  metropolitan  area.  Intensive 
urban  development  of  the  area  has 
resulted  in  water  diversions,  extreme 
alteration  of  stream  channels,  changes 
in  the  watershed  that  result  in  erosion 
and  debris  torrents,  pollution,  and  the 
establishment  of  introduced  of  non- 
native  fishes.  Moyle  and  Yoshiyama 
(1992)  stated,  "[ejven  though  Santa  Ana 
suckers  seem  to  be  quite  generalized  in 
their  habitat  requirements,  they  are 
intolerant  of  polluted  or  highly 
modified  streams."  The  impact 
associated  with  urbanization  is  likely 
the  significant  cause  of  the  extirpation 
of  this  species  £rom  lowland  reaches  of 
the  Los  Angeles  River  and  San  Gabriel 
River. 

As  the  Los  Angeles  urban  area 
expanded,  the  Los  Angeles,  Santa  Ana, 
and  San  Gabriel  rivers  were  highly 
modified,  channelized,  or  moved  in  an 
effort  to  either  capture  water  nmoff  or 
protect  property.  As  Moyle  (1976) 
stated,  "(tjhe  lower  Los  Angeles  River  is 
now  little  more  than  a  concrete  storm 
drain."  The  same  is  true  for  the  Santa 
Ana  and  San  Gabriel  rivers.  These 
channelized  rivers  and  canals  with 
uniform  emd  altered  substrates  are  not 
suitable  for  sustaining  Santa  Ana  sucker 
populations  (Chadwick  and  Associates 
1996).  Past  and  continuing  projects  have 
resulted  (or  will  result)  in 
channelization  and  concrete  lining  of 
the  Santa  Ana  River  channel  throughout 
most  of  the  native  range  of  the  Santa 
Ana  sucker  in  Orange  County.  Urban 
development  also  threatens  the  Santa 
Ana  sucker  in  the  Los  Angeles  and 
Santa  Ana  river  basins.  In  addition  to 
physically  altering  the  rivers,  this  urban 
development  has  resulted  in  changes  in 
water  quality  and  quantity,  as  well  as 
the  hydrologic  regime  of  the  systems. 

All  three  river  systems  within  the 
historic  range  of  the  Santa  Ana  sucker 
have  dams  that  isolate  and  fragment  fish 
populations.  Dams  likely  have  resulted 
in  some  populations  being  excluded 
from  suitable  spawning  and  rearing 
tributaries.  Reservoirs  also  provide  areas 
where  introduced  predators  and 
competitors  can  live  and  reproduce  (see 
factor  C  of  this  section).  Seven  Oaks 
Dam,  now  under  construction  upstream 
from  the  present  range  of  Santa  Ana 
sucker  in  the  Santa  Ana  River,  will 
prevent  future  upstream  movement  of 
fish  and  further  isolate  the  Santa  Ana 
sucker  populations  from  their  native 
range  in  the  headwaters  of  the  system. 

The  West  Fork  of  the  San  Gabriel 
River  is  threatened  by  accidental  high 
flows  from  Cogswell  Reservoir,  which 
have  devastated  this  section  of  stream 
several  times  in  the  past  (Moyle  and 
Yoshiyama  1992;  Haglund  and  Baskins 
1992;  T.  Haglund,  in  litt.  1996).  T. 


Haglund  (in  litt.  1996)  stated  that,  "[tlhe 
West  Fork  population  was  wiped  out  by 
a  sluicing  event  (to  remove  sediment  by 
releasing  a  sudden  flow  of  water)  from 
Cogswell  Dam  in  1981  (anecdotal  data) 
but  recolonized  from  tributaries  that 
acted  as  refugia.  However,  data  (from 
CDFG,  no  date)  suggest  that  the  suckers 
have  never  returned  to  their  former 
abundance."  Santa  Ana  suckers  have 
biological  adaptations  that  allow  the 
fish  to  quickly  repopulate  streams 
following  periodic  flood  events. 
However,  successive  high  flows  threaten 
to  eliminate  the  sucker  population  in 
the  West  Fork  of  the  San  Gabriel  River 
by  rapidly  depleting  the  individuals 
soon  after  they  migrate  into  the 
mainstem  from  tributaries.  Proposals 
exist  to  sluice  or  otherwise  remove 
sediment  &t)m  the  Cogswell,  Morris, 
and  San  Gabriel  reservoirs  on  the  San 
Gabriel  River  system  (W.  Phillips, 
CaUfomia  Regional  Water  Quality 
Control  Board,  Los  Angeles  Region,  in 
litt.  1998).  The  potential  effects  of  these 
proposals,  the  deposition  of  large 
amounts  of  silt  on  the  streambed  and 
rapid  increase  in  suspended  sediments 
in  the  water  column,  threaten  the  Santa 
Ana  sucker  populations  in  the  San 
Gabriel  River. 

The  petitioners  contended  that 
suction  dredge  mining  has  increased  in 
the  Cattle  Canyon  tributary  to  the  East 
Fork  of  the  San  Gabriel  River, 
threatening  the  Santa  Ana  sucker. 
However,  die  petitioner  did  not  provide 
evidence  that  suction  dredging  poses  a 
threat  to  the  existence  of  the  fish.  We 
received  a  conmient  during  the  petition 
review  process  indicating  that  no 
suction  dredging  has  occurred  in  Cattle 
Canyon  and  suggesting  that  the 
petitioners  took  Moyle  and  Yoshiyama 
(1992)  out  of  context.  (G.  Hobbs,  Public 
Lands  Action  Committee,  in  litt.  1996). 
The  commenter  also  questioned  the 
veracity  of  the  report  by  Moyle  and 
Yoshiyama  and  suggested  suction 
dredging  is  beneficial  to  Santa  Ana 
sucker 

The  CDFG,  (P.  Wolf,  in  litt.  1996) 
indicated  they  are  not  aware  of  suction 
dredging  in  the  Cattle  Canyon  tributary 
to  the  East  Fork  of  the  San  Gabriel  River. 
However,  they  had  issued  nearly  200 
Special  Dredge  Permits  for  the  East  Fork 
of  the  San  Garbiel  River  in  1995.  the 
first  time  the  East  Fork  had  been 
dredged  in  15  years. 

Surveys  in  June  of  1996  and  1997 
indicate  the  East  Fork  of  the  San  Gabriel 
River  continues  to  maintain  a  healthy 
Santa  Ana  sucker  population  (R.  Ally, 
CDFG.  in  litt.  1996;  J.  Hernandez,  CDFG. 
in  litt.  1997).  Few  stud'es  exist  on  the 
impacts  of  suction  dredging  on  fishes 
and  none  that  specifically  address  Santa 
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Ana  suckers.  In  heir  review  of  the 
literature,  Harvey  et  al.  (1995) 
concluded  that  ^mall  larvae  of  fish  such 
as  suckers  are  eaisily  damaged  by 
physical  disturbance,  but  adults  and 
juveniles  are  unlikely  to  be  directly 
affected  by  entrajinment  because  they 
either  avoid  or  survive  passage  through 
suction  dredges,  j  The  impact  of 
increased  suspeilded  sediment  is 
difficult  to  predict  because  of  the 
variabihty  in  production  of  suspended 
sediment  and  the  ways  biota  may  be 
affected.  Possible  impacts  associated 
with  suction  dredging  include  changes 
in  stream  substrates  or  food  supply. 
Based  on  this  information,  we  conclude 
that  suction  dredging  may  impact  larvae 
and  eggs  of  Sant^  Ana  suckers, 
particularly  if  ditedging  is  concentrated 
in  an  area  contaitiing  spawrning  suckers. 

Although  the  Santa  Ana  sucker 
evolved  under  conditions  that 
presumably  included  droughts,  some 
water  diversions!  and  msmagement 
practices  threaten  the  continued 
existence  of  the  ipecies.  For  example, 
stretches  of  the  upper  Santa  Ana  River 
have  been  permanently  dewatered, 
eliminating  Santa  Ana  sucker 
populations  and  migration  through 
these  reaches  to  other  areas  (Swift  et  al. 
1993,  Svnft  199^).  As  previously 
discussed,  channelization  of  the  rivers 
of  the  Los  Angelas  Basin,  water  quality 
degradation,  and  dam  construction  have 
all  combined  to  lower  the  quality  of  and 
eliminate  historifc  Santa  Ana  sucker 
habitat.  Future  hjuman  population  and 
urban  growth  of  ^e  basin  will  further 
stress  the  natural  resources  of  the  basin 
and  likely  exacefbate  these  conditions. 

Fluctuations  i^  water  quality  in  the 
Santa  Ana  and  LJos  Angeles  Rivers  may 
threaten  the  San^  Ana  sucker  (Moyle 
and  Yoshiyama  1992).  Several 
researchers  contend  nutrient  loading 
rather  than  acut^  toxicity  may  threaten 
the  fish  (C.  Swiflj  and  T.  Haglund,  pers. 
comm.  1996).  However,  in  1991 
Chadwick  &  Associates  (1992)  found 
suckers  to  be  co^imon  in  some  areas 
upstream  from  Ptado  Dam  where  several 
water  treatment  facilities  discharge  into 
the  Santa  Ana  Rifver.  They  attribute  the 
high  sucker  nunibers  to  adequate  water 
supphes  discharged  by  the  treatment 
faciUties  and  thai  presence  of  tributaries 
that  offer  spawning  areas  and  refugia  to 
the  suckers.  Nevertheless,  Santa  Ana 
sucker  numbers  fere  much  reduced  in 
the  Santa  Ana  River  (Moyle  and 
Yoshiyama  1992;  P.  Wolf,  in  litt.  1996). 
Although  water  duality  tolerances  of 
this  species  are  unknown,  in  general, 
point  and  non-ppint  source  pollution 
(e.g.,  urban  runoff,  sedimentation,  etc.) 
have  significantlv  degraded  the  aquatic 
resources  in  most  of  the  native  range  of 


the  Santa  Ana  sucker,  hi  an  effort  to 
identify  which  water  quality  parameters 
affect  the  Santa  Ana  sucker,  the  United 
States  Geologic  Survey,  Biological 
Resources  Division  in  conjunction  with 
us,  the  Orange  County  Water  District, 
the  County  of  Orange,  California,  and 
the  Los  Angeles  County  Department  of 
Public  Works,  is  initiating  a  study  of  the 
water  quality  tolerances  of  the  species. 
Based  on  currently  available 
information,  we  conclude  that  increased 
turbidity  and  associated  deposition  of 
fine  particles  and  sand  likely  threaten 
the  Santa  Ana  sucker  population  in  the 
Santa  Ana  River  by  decreasing  the 
availability  of  cobble  and  other  hard 
substrates  preferred  by  the  species 
(Moyle  and  Yoshiyama  1992). 

B.  Overutilization  for  commercial, 
sporting,  scientific,  or  educational 
purposes.  The  CDFG  reported  Santa  Ana 
suckers  being  illegally  caught  with  gill 
and  throw  nets  in  the  Santa  Ana  River 
below  Prado  Dam  (Lt.  M.  Maytorena, 
CDFG,  pers.  comm.  1997).  The  relative 
impact  of  these  collections  on  the 
species  is  unknown. 

C.  Disease  or  predation.  Moyle  and 
Yoshiyama  (1992)  concluded  that 
introduced  brown  trout  (Salmo  trutta) 
may  have  caused  the  extirpation  of  the 
Santa  Ana  sucker  from  the  upper  San 
Gabriel  River  in  the  San  Bernardino 
Moimtains.  The  petitioners  noted  that 
centrachids  (sunfishes)  and  bullheads 
prey  on  suckers.  In  the  Los  Angeles 
River  such  introduced  predators 
aggregate  in  pools  during  droughts, 
presumably  feeding  on  native  fishes 
including  Santa  Ana  suckers  (Sierra 
Club  Legal  Defense  Fund  1994).  Similar 
conditions  exist  in  the  Santa  Ana  River. 
Predation  by  introduced  fishes  in 
combination  with  habitat  destruction 
has  been  implicated  in  the  decline  of 
other  species  of  suckers  in  the 
southwest  (Minckley  et  al.  1991, 
Scoppettone  and  Vinyard  1991). 
Accordingly,  introduced  predators  and 
competitors  likely  threaten  the 
continued  existence  of  Santa  Ana 
suckers  throughout  most  of  the  species' 
range. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Despite  the 
presence  of  existing  regulatory 
mechanisms  and  conservation  activities 
accomplished  to  date  by  private.  State, 
and  Federal  entities,  the  Santa  Ana 
sucker  has  continued  to  decline 
throughout  a  significant  portion  of  its 
range.  Existing  regulatory  mechanisms 
that  may  provide  some  protection  for 
the  Santa  Ana  sucker  include — (1)  the 
California  Endangered  Species  Act,  (2) 
the  California  Environmental  Quality 
Act  (CEQA),  (3)  the  NaUonal 
Envirormiental  Policy  Act  (NEPA).  (4) 


the  Clean  Water  Act,  (5)  the  Federal 
Endangered  Species  Act  in  those  cases 
where  the  Santa  Ana  sucker  occurs  in 
areas  where  other  federally  listed 
species  are  located,  and  (6)  land 
management  or  conservation  measures 
by  Federal,  State,  or  local  agencies  or  by 
private  groups  and  organizations. 

The  State  of  California  considers  the 
Santa  Ana  sucker  a  "species  of  special 
concern."  However,  the  Santa  Ana 
sucker  is  not  listed  as  endangered  or 
threatened  by  the  State,  and  "species  of 
special  concern"  are  afforded  no 
protection  under  the  California 
Endangered  Species  Act. 

The  Cahfomia  Environmental  Quality 
Act  (CEQA)  requires  full  public 
disclosiu-e  of  the  potential 
environmental  impact  of  proposed 
projects.  This  law  also  obligates 
disclosure  of  environmental  resources 
within  proposed  project  areas  and  may 
enhance  opportunities  for  conservation 
efforts.  However,  CEQA  does  not 
guarantee  that  such  conservation  efforts 
wrill  be  implemented.  The  public  agency 
with  primary  authority  or  jurisdiction 
over  the  project  is  designated  as  the  lead 
agency,  and  is  responsible  for 
conducting  a  review  of  the  project  and 
consulting  with  other  agencies 
concerned  with  resources  affected  by 
the  project.  Section  15065  of  the  CEQA 
guidelines  requires  a  finding  of 
significance  if  a  project  has  the  potential 
to  "reduce  the  number  or  restrict  the 
range  of  a  rare  or  endangered  plant  or 
animal."  Species  that  are  eligible  for 
listing  as  rare,  threatened,  or 
endangered  but  are  not  so  listed  are 
given  the  same  protection  as  those 
species  that  are  officially  listed  with  the 
State.  Once  significant  impacts  are 
identified,  the  lead  agency  may  either 
require  mitigation  for  effects  through 
changes  in  the  project  or  decide  that 
overriding  considerations  justify 
approval  of  a  project  with  significant 
impacts.  In  the  latter  case,  projects  may 
be  approved  that  cause  significant 
environmental  damage,  such  as 
resulting  in  the  loss  of  sites  supporting 
State-listed  species.  Protection  of  listed 
species  through  CEQA  is,  therefore,  not 
assured. 

Local  lead  agencies  responsible  under 
CEQA  have  made  determinations  that 
have  adversely  affected,  or  would 
adversely  affect,  the  Santa  Ana  sucker 
and  its  habitat.  Examples  of  projects  that 
have  been  completed  or  are  currently 
undergoing  the  review  process  under 
CEQA  and/or  NEPA  and  will  impact 
this  species  include  the  Santa  Ana  River 
Mainstem  Project,  which  contains 
multiple  projects  including  Seven  Oaks 
Dam  and  the  raising  of  Prado  Dam,  and 
continued  channelization  of  the  Santa 
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Ana  River  in  Orange  County.  These 
reviews  have  not  addressed  the  effects 
of  the  proposed  actions  on  Santa  Ana 
sucker.  Similarly,  on  the  San  Gabriel 
River,  proposed  silt  removal  from 
Cogswell  Dam  may  affect  the  sucker. 
While  projects  altering  a  stream  coiuse 
are  subject  to  review  under  section  1601 
or  1603  of  the  California  Fish  and  Game 
Code,  such  State  regulations  have  not 
prevented  habitat  loss  or  sufficiently 
protected  habitat  to  prevent  the  decline 
of  the  Santa  Ana  sucker. 

Section  404  of  the  Clean  Water  Act 
represents  the  primary  Federal  law  that 
affords  some  protection  for  the  Santa 
Ana  sucker  because  the  sucker  occurs  in 
an  aquatic  environment.  However,  the 
Clean  Water  Act,  by  itself  does  not 
provide  adequate  protection  for  Santa 
Ana  sucker.  Although  the  objective  of 
the  Clean  Water  Act  is  to  "restore  and 
maintain  the  chemical,  physical,  and 
biological  integrity  of  the  Nation's 
waters'  (33  U.S.C.  §  1251),  no  specific 
provisions  exist  that  address  the  need  to 
conserve  rare  species.  The  Army  Corps 
of  Engineers  (Corps)  is  the  Federal 
agency  responsible  for  administering  the 
section  404  program.  Under  section  404, 
nationwide  permits  may  be  issued  for 
certain  activities  that  are  considered  to 
have  minimal  impacts,  including  minor 
dredging  and  discharges  of  dredged 
material,  some  road  crossings,  and 
minor  bank  stabilization  (December  13, 
1996;  61  FR  65873).  However,  the  Corps 
seldom  withholds  authorization  of  an 
activity  under  nationwide  permits 
unless  the  existence  of  a  listed 
threatened  or  endangered  species  would 
be  jeopardized.  Activities  that  do  not 
qualify  for  authorization  under  a 
nationwide  permit,  including  projects 
that  would  result  in  more  than  minimal 
adverse  environmental  effects,  either 
individually  or  amiulatively,  may  be 
authorized  by  an  individual  or  regional 
general  permit,  which  are  typically 
subject  to  more  extensive  review. 
Regardless  of  the  type  of  permit  deemed 
necessary  under  section  404,  rare 
species  such  as  Santa  Ana  sucker  may 
receive  no  special  consideration  with 
regard  to  conservation  or  protection 
unless  they  are  listed  under  the  Act. 

As  part  of  the  section  404  review 
process,  we  provide  comments  to  the 
Corps  on  nationwide  permits  and 
individual  permits.  Our  comments  are 
only  advisory,  although  procedures 
exist  for  elevating  permit  review  within 
the  agencies  when  disagreements 
between  us  and  the  Corps  arise 
concerning  the  issuance  of  a  permit.  In 
practice,  the  section  404  permit  review 
process  has  often  proven  to  be 
inadequate  to  protect  unlisted  but  rare 
species  such  as  the  Santa  Ana  sucker. 


The  Santa  Ana  sucker  may  receive  a 
small  amount  of  benefit  fit)m  the 
possible  presence  of  the  least  Bell's 
vireo  ( Vireo  bellii  pusillus)  and 
southwestern  willow  flycatcher 
[Empidonax  traillii  extimus)  on  the 
Santa  Ana  River.  These  two  animals  are 
federally  listed  species.  However,  this 
benefit  is  diminished  because  these 
species  occupy  different  areas  and 
habitats  and  have  dissimilar  ecological 
requirements  from  the  Santa  Ana 
sucker.  Vireos  and  flycatchers  occur  in 
well-developed  streamside  vegetation. 
Santa  Ana  suckers  inhabit  streams  that 
are  generally  small  and  shallow,  and 
subject  to  periodic  severe  flooding. 
Overlapping  range  with  these  listed 
birds  provides  little,  if  any,  protection 
for  the  Santa  Ana  sucker.  The  San 
Bernardino  kangaroo  rat  [Dipodomys 
metriami  parvus)  is  another  federally 
listed  species  that  occurs  along  the 
Santa  Ana  River;  however,  it  occurs 
upstream  from  the  present  known  range 
of  the  Santa  Ana  sucker.  Therefore,  the 
listing  of  the  San  Bernardino  kangaroo 
rat  will  have  little  effect  on  the  status  or 
protection  afforded  the  sucker. 

Similarly,  critical  habitat  designation 
for  the  least  Bell's  vireo  and 
southwestern  willow  flycatcher  offers 
little  direct  benefit  to  the  Santa  Ana 
sucker  because  these  birds  occupy 
different  areas  and  habitats  and  have 
dissimilar  ecological  requirements  &t)m 
the  Santa  Ana  sucker.  However,  these 
designations  may  have  discouraged 
some  ecologically  damaging  projects  in 
the  floodplain  from  being  proposed. 
This  preventative  effect  may  have 
benefitted  the  Santa  Ana  sucker. 

Forest  Service  lands  encompass 
approximately  20  percent  of  the  current 
known  range  of  the  Santa  Ana  sucker. 
Although  a  small  portion  of  the  range  is 
within  a  designated  wilderness  area,  the 
remaining  portions  of  the  range  on 
Forest  Service  lands  are  not  under 
wilderness  management.  Wilderness 
designation  offers  no  direct  regulatory 
protection  to  the  sucker,  but  it  does 
reduce  some  human  induced  impacts  on 
the  stream.  For  example,  machines  that 
require  motors  are  excluded  from  these 
areas.  This  reduces  or  eliminates  all 
motorized  recreation  and  mining 
activities  within  the  wilderness  areas. 
These  t j^es  of  activities  may  harm 
Santa  Ana  sucker  populations  and  thus 
wilderness  designation  offers  some 
indirect  benefit  to  the  species.  However, 
thousands  of  people  from  the  Los 
Angeles  metropolitan  area  and  adjacent 
urban  communities  annually  use  both 
wilderness  and  nonwildemess  areas 
within  the  Angeles  National  Forest's  Big 
Tujunga  Creek  and  San  Gabriel  Forks 
areas  for  recreation.  The  impact  of  the 


large  number  of  people  using  these  areas 
is  destruction  of  streambank  vegetation, 
streambank  erosion,  and  the  disposal  of 
untreated  human  waste  and  other  refuse 
into  the  creeks,  all  of  which  degrade 
water  quality. 

The  status  and  threats  to  the  Santa 
Ana  sucker  reflect  the  inadequacy  of 
existing  Federal,  State,  and  local 
ordinances  and  statutes  to  protect  and 
provide  for  the  coriservation  of  this  fish. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Periodic  wildfires  may  adversely  affect 
Santa  Ana  suckers  by  causing  direct 
mortality,  eliminating  vegetation  that 
shades  the  water  and  moderates  water 
temperature,  or  producing  silt  and  ash 
laden  runoff^  that  can  significantly 
increase  the  turbidity  of  rivers.  Recent 
fires,  including  the  1996  Biedebach  fire, 
burned  near  the  vicinity  of  Prairie  Fork 
on  the  East  Fork  of  the  San  Gabriel 
River.  The  fires  did  not  bum  the 
riparian  corridor,  but  may  contribute 
increased  runoff  and  siltation  to  the 
creek. 

The  high  degree  of  fragmentation  of 
the  remaining  Santa  Ana  sucker 
populations  makes  the  species 
especially  vulnerable  to  random  events, 
environmental  factors,  and  loss  of 
genetic  variability.  A  small  population 
size  increases  the  rate  of  inbreeding  and 
may  allow  increased  expression  of 
deleterious  recessive  genes  occurring  in 
the  population  (known  as  inbreeding 
depression).  Loss  of  genetic  variability, 
through  random  genetic  drift  (random 
gene  frequency  changes  in  a  small 
population  due  to  chance),  reduces  the 
ability  of  small  populations  to  respond 
successfully  to  environmental  stresses. 
Most  of  the  lowland  river  habitats  have 
been  lost  and  the  remaining  populations 
of  Santa  Ana  suckers  are  low  in 
numbers,  with  the  exception  of  the  San 
Gabriel  Forks  populations.  Random 
events  such  as  floods,  variations  of 
annual  weather  patterns,  predation  and 
associated  demographic  uncertainty 
(conditions  affected  by  chance  events, 
such  as  sex  ratios,  that  influence 
survival  and  reproduction  in  small 
populations)  or  other  environmental 
stresses  and  human-caused  factors  such 
as  chemical  spills,  may  lead  to  the 
demise  of  the  remnant  populations  in 
the  Los  Angeles  or  Santa  Ana  basins. 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  faced  by  this  species 
in  determining  to  propose  this  rule. 
Based  on  this  evaluation,  the  preferred 
action  is  to  list  the  Santa  Ana  sucker 
[Catostomus  santaanae]  cs  threatened. 
While  not  in  immediate  danger  of 
extinction,  the  Santa  Ana  sucker  is 
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likely  to  becon  le  an  endangered  species 
in  the  foreseea  )le  future  if  the  present 
threats  and  det  ilines  continue.  Based  on 
this  evaluationl.  the  preferred  action  is  to 
list  the  Santa  Ana  sucker  {Catostontus 
santaanae)  as  threatened. 

Critical  Habita 

Critical  habijat  is  defined  in  section  3 
of  the  Act  as:  (j)  The  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  Usted  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essantial  to  the  conservation 
of  the  species  and  (11)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  knd  procedures  needed 
to  bring  the  sp^ies  to  the  point  at 
which  listing  ilnder  the  Act  is  no  longer 
necessary.        I 

Section  4(a){B)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.i:i)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat jat  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Sewice  regulations  (50  CFR 
424.12(a])  statel  that  critical  habitat  is 
not  determinal  le  if  information 
sufficient  to  perform  required  analysis 
of  the  impacts  of  the  designation  is 
lacking  or  if  th(  s  biological  needs  of  the 
species  are  not  sufficiently  well  known 
to  permit  ident  ification  of  an  area  as 
critical  habitat.^  Section  4(b)(2)  of  the 
Act  requires  u^  to  consider  economic 
and  other  relev  ant  impacts  of 
designating  a  p  articular  area  as  critical 
habitat  on  the  basis  of  the  best  scientific 
data  available.  The  Secretary  may 
exclude  any  an  »a  fi-om  critical  habitat  if 
he  determines  hat  the  economic 
benefits  of  suck  exclusion  outweigh  the 
conservation  benefits,  unless  to  do  such 
would  result  ir  the  extinction  of  the 
species. 

We  find  that  critical  habitat  is  not 
determinable  fpr  the  Santa  Ana  sucker 
at  this  time.  When  a  "not  determinable" 
finding  is  madi  i.  we  must,  within  2 
years  of  the  publication  date  of  the 
original  proposed  rule,  designate  critical 
habitat,  unless  the  designation  is  found 
to  be  not  prud^t. 

In  designating  critical  habitat,  we 
consider  the  following  requirements  of 
the  species:  space  for  individual  and 
population  gro  *vth  and  for  normal 
behavior;  food,  water,  air,  light, 
minerals,  or  otj  ler  nutritional  or 
physiological  requirements;  cover  or 


shelter;  sites  for  breeding,  reproduction, ' 
or  rearing  of  offspring;  and,  generally, 
habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historic  geographical  and  ecological 
distributions  of  this  species  (see  50  CFR 
424.12(b)).  In  addition  to  these  factors, 
we  also  focus  on  the  known  physical 
and  biological  features  (primary 
constituent  elements)  within  the 
designated  area  that  are  essential  to  the 
conservation  of  the  species  and  may 
require  special  management 
considerations  or  protection.  The 
essential  features  for  the  Santa  Ana 
sucker  may  include,  but  are  not  limited 
to,  spawning  sites,  food  resources,  and 
water  quality  and  quantity  (see  50  CFR 

424.12(b)). 

WiUiams  and  Finnley  (1977)  stated 
that  the  most  serious  and  firequent  threat 
to  a  species'  existence  is  alteration  of  its 
natural  habitat.  Changes  come  in 
various  ways,  but  they  generally  are 
physical,  chemical,  or  biological.  In  an 
aquatic  ecosystem,  the  components 
including  a  species'  primary  constituent 
elements  are  so  tightly  intertwined  that 
effects  on  one  alter  others.  Physical 
changes  are  the  most  obvious;  they 
include  dams,  water  diversion 
structures,  stream  channelization  and 
dredging,  as  well  as  sedimentation  and 
turbidity  from  urban  runoff.  Chemical 
alteration  from  pollution  such  as 
industrial  chemicals,  pesticides,  and 
high  concentrations  of  nutrients  cause 
damage  to  the  aquatic  environment, 
frequently  upsetting  the  acid-base 
aquatic  balance  and  reducing  levels  of 
dissolved  oxygen  in  the  water  column. 
Biological  alterations  can  occur  from 
introducing  non-native  species  into  the 
habitat  resulting  in  predation, 
competition,  or  hybridization,  any  of 
which  may  adversely  affect  a  native 
species.  In  the  case  of  the  Santa  Ana 
sucker,  any  one  or  combination  of  such 
physical,  chemical,  or  biological 
changes  may  result  in  negative  impacts 
to  the  primary  constituent  elements  and 
exceed  the  enviromnental  limitations  of 
the  species  thereby  reducing  population 
niunbers,  decreasing  reproductive 
success,  or  altering  species  distribution 
through  habitat  fragmentation. 

We  conclude  that  there  is  insufficient 
knowledge  and  understanding  of  the 
biological  needs  and  environmental 
limitations  of  the  Santa  Ana  sucker  and 
the  primary  constituent  elements  of  its 
habitat  to  determine  critical  habitat  for 
the  fish.  We  think  that  the  Santa  Ana 
sucker  is  intolerant  of  highly  polluted 
waters  but  little  information  is  available 
concerning  these  possible  limiting 
factors.  Fiuthermore,  in  the  Santa  Ana 
River,  suckers  remain  extant,  although 
rare,  in  the  lowlands  where  water 


quality  is  degraded  as  compared  to  the 
headwaters.  We  need  additional 
information  on  the  environmental  limits 
of  the  sucker  to  enable  us  to  accurately 
designate  critical  habitat  for  the  Santa 
Ana  sucker  throughout  its  range.  The 
physical  and  biological  features 
including  but  not  limited  to  water 
chemistry,  water  temperature,  instream 
flows,  streambed  substrate  and 
structiu^,  and  fauna  and  flora  of  the 
aquatic  enviroiunent  that  supports  the 
Santa  Ana  sucker  are  the  features  about 
which  we  need  additional  information. 
In  an  effort  to  gain  these  data,  the 
Orange  County  Water  District,  the 
County  of  Orange,  CaUfomia,  and  the 
Los  Angeles  County  Department  of 
Public  Works  are  workijig  cooperatively 
with  the  National  Fish  and  Wildlife 
Foundation,  the  Biological  Resources 
Division  of  the  United  States  Geologic 
Survey,  and  us  to  fund  and  implement 
research  on  the  environmental 
limitations  of  the  Santa  Ana  Sucker.  The 
study  will  identify  enviroiunental 
parameters,  including  water  quality 
(e.g.,  dissolved  oxygen,  turbidity,  water 
chemistry,  and  water  temperature)  and 
some  physical  variables  (e.g..  flows,  and 
streambed  substrate  and  structure) 
associated  with  variations  in  population 
densities.  If  correlations  are  found, 
future  research  will  focus  on  the 
variable(s)  most  likely  to  limit  sucker 
populations. 

The  study  began  in  late  1998  and 
results  should  be  available  in  2000.  We 
will  then  reevaluate  our  knowledge  of 
the  species  and,  if  determined  prudent, 
propose  critical  habitat  for  the  Santa 
Ana  sucker.  We  will  continue  in  our 
efforts  to  obtain  more  information  on 
Santa  Ana  sucker  biology  and  ecology, 
including  distribution,  population 
density,  and  essential  habitat 
characteristics  particularly  in  regard  to 
water  quality.  We  will  use  the 
information  resulting  from  these  efforts 
to  identify  measures  needed  to  achieve 
conservation  of  the  species,  as  defined 
under  the  Act. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal.  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  plans  be 
developed  for  all  listed  species.  The 


Federal  Register /Vol.  64,  No.  16 /Tuesday,  January  26,  1999 /Proposed  Rules 


3921 


protection  required  of  Federal  agencies 
are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  confer  informally  with  us  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  federally 
listed  species  or  result  in  destruction  or 
adverse  modification  of  its  critical 
habitat.  If  a  Federal  action  may  afl'ect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  consult 
with  us. 

Federal  agencies  expected  to  have 
involvement  with  section  7  regarding 
the  Santa  Ana  sucker  include  the  Army 
Corps  of  Engineers  and  the 
Environmental  Protection  Agency 
because  of  their  permit  authority  under 
section  404  of  the  Clean  Water  Act.  The 
Forest  Service  will  be  involved  through 
its  activities  on  Angeles  National  Forest 
and  Los  Padres  National  Forest.  These 
agencies  either  administer  lands/waters 
containing  the  Santa  Ana  sucker  or 
authorize,  fund,  or  otherwise  conduct 
activities  that  may  affect  this  species. 

The  Act  and  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  wildlife  not  covered  by 
a  special  rule.  These  prohibitions, 
codified  at  50  CFR  17.21  and  17.31,  in 
part,  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  take  (including  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture,  collect,  or  attempt  any  such 
conduct),  import  or  export,  transport  in 
interstate  or  foreign  commerce  in  the 
coiurse  of  commercial  activity,  or  sell  or 
offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  is  also 
illegal  to  possess,  sell,  deUver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  our  agents  and  State 
conservation  agencies. 

Permits  may  oe  issued  to  carry  out 
otherwise  prohibited  activities 
involving  threatened  vdldlife  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.32. 
Such  permits  are  available  for  scientific 
piuposes,  to  enhance  the  propagation  or 
survival  of  the  species,  and/or  for 
incidental  take  in  connection  with 
otherwise  lawful  activities.  For 
threatened  species,  permits  also  are 
available  for  zoological  exhibition, 
educational  purposes,  or  special 


purposes  consistent  with  purposes  of 
the  Act. 

It  is  our  policy,  published  in  the 
Federal  Register  on  July  1,  1994  (59  FR 
34272),  to  identify  to  the  maximum 
extent  practical  at  the  time  a  species  is 
listed  those  activities  that  would  or 
would  not  constitute  a  violation  of 
section  9  of  the  Act.  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  effect  of  a  listing  on  proposed  and 
ongoing  activities  within  a  species' 
range.  We  believe  the  following  actions 
would  not  likely  result  in  a  violation  of 
section  9: 

(1)  Existing  discharges  into  waters 
supporting  these  species,  provided  these 
activities  are  carried  out  in  accordance 
with  existing  regulations  and  permit 
requirements  (e.g.,  activities  subject  to 
sections  402.  404,  and  405  of  the  Clean 
Water  Act  including  discharges 
regulated  under  the  National  Pollutant 
Discharge  Elimination  System 
(NPDES)). 

(2)  Actions  that  may  affect  the  Santa 
Ana  sucker  and  are  authorized,  funded 
or  carried  out  by  a  Federal  agency  when 
the  action  is  conducted  in  accordance 
with  any  reasonable  and  prudent 
measures  given  by  .us  in  accordance 
with  section  7  of  the  Act. 

(3)  Normal  agricultural  and 
silvicultural  practices,  including 
pesticide  and  herbicide  use,  that  are 
carried  out  in  accordance  with  any 
existing  regulations,  permit  and  label 
requirements,  and  best  management 
practices. 

(4)  Development  and  construction 
activities  designed  £ind  implemented  in 
accordance  with  State  and  local  water 
quality  regulations. 

(5)  Existing  recreational  activities, 
such  as  swimming,  wading,  canoeing, 
and  fishing. 

(6)  Possession,  transport  within  or 
between  States,  and  import  and  export 
of  Santa  Ana  suckers  that  have  not  been 
sold  or  offered  for  sale  and  were  legally 
collected  prior  to  the  date  of  publication 
in  the  Federal  Register  of  the  final 
regulation  adding  this  taxa  to  the  list  of 
threatened  and  endangered  sf)ecies. 

Activities  that  we  believe  could 
potentially  harm  the  Santa  Ana  sucker 
and  result  in  a  violation  of  section  9  of 
the  Act  include,  but  are  not  limited  to: 

(1)  Take  of  Santa  Ana  suckers  without 
a  permit,  which  includes  harassing, 
harming,  pursuing,  hunting,  shooting, 
wounding,  killing,  trapping,  capturing, 
or  collecting,  or  attempting  any  of  these 
actions. 

(2)  Possess,  sell,  deliver,  carry, 
transport,  or  ship  illegally  taken  Santa 
Ana  suckers. 

(3)  Unauthorized  interstate  and 
foreign  commerce  (commerce  across 


state  and  international  boundaries)  and 
import/export. 

(4)  Introduction  of  non-native  species 
that  compete  or  hybridize  with,  or  prey 
on  Santa  Ana  suckers. 

(5)  Unauthorized  destruction  or 
alteration  of  Santa  Ana  sucker  habitat  by 
dredging,  channelization,  diversion,  in- 
stream  vehicle  operation  or  rock 
removal,  or  other  activities  that  result  in 
the  destruction  or  significant 
degradation  of  cover,  channel  stability, 
substrate  composition,  water  quality, 
water  temperature,  and  migratory 
corridors  used  by  the  species  for 
foraging,  cover,  migration,  and 
spawning. 

(6)  Discharges  or  dumping  of  toxic 
chemicals,  silt,  organic  waste,  or  other 
pollutants  (such  as  may  result  from 
mining,  land  development  or  land 
management  activities)  into  waters 
supporting  Santa  Ana  suckers  that 
results  in  death  or  injury  to  the  species 
or  results  in  the  destruction  or 
degradation  of  cover,  channel  stability, 
substrate  composition,  water  quality, 
water  temperature,  and  migratory 
corridors  used  by  the  species  for 
foraging,  cover,  migration,  and 
spawning. 

Questions  regarding  whether  specific 
activities  may  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Carlsbad 
Fish  and  WildUfe  Office  (see  ADDRESSES 
section).  Requests  for  copies  of  the 
regulations  regarding  listed  wildlife  and 
inquiries  about  prohibitions  and  permits 
may  be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services, 
Endangered  Species  Permits,  911  N.E. 
11th  Avenue,  Portland.  Oregon  97232- 
4181  (telephone  503/231-6241; 
facsimile  503/231-6243) 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  request  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  Comments  particularly 
are  sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
occurrences  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  pursuant  to  section  4  of  the  Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  ana  population 
size  of  this  species; 
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(4)  Current 
subject  area 
on  the  Santa 


and 


planned  activities  in  the 
their  possible  impacts 
sucker  or  its  habitat; 


We  will  take 
comments  and 


Ana 
(5)  Informati  an  regarding  the 
introduction  oi  the  Santa  Clara  River 
population  an(  the  role  it  may  play  in 
the  recovery  ol  this  species. 

into  consideration  your 

any  additional 
information  received  on  this  species 
when  making  i  final  determination 
regarding  this  ]>roposal.  The  final 
determination  may  differ  from  this 
proposal  based  upon  the  information  we 
receive.  I 

You  may  request  a  public  hearing  on 
this  proposal.  Your  request  for  a  hearing 
must  be  made  m  writing  and  filed 
within  45  dayslof  the  date  of  publication 
of  this  proposa  in  the  Federal  Register. 
Address  your  r  jquest  to  the  Field 
Supervisor  of  t  le  Service's  Carlsbad 
Fish  and  Wildl  fe  Office  (see  ADDRESSES 
section). 

Executive  Ord^r  12866 

Executive  Order  12866  requires 
agencies  to  write  regulations  that  are 
easy  to  understand.  We  invite  your 
comments  on  how  to  make  this  proposal 
easier  to  understand  including  answers 
to  questions  sufih  as  the  following:  (1) 
Is  the  dlscussici^  in  the  "Supplementary 
Information"  section  of  the  preamble 
helpful  in  understanding  the  proposal? 
(2)  Does  the  proposal  contain  technical 
language  or  jargon  that  interferes  with 
its  clarity?  (3)  Does  the  format  of  the 
proposal  (grouping  and  order  of 
sections,  use  o^  headings,  paragraphing. 


etc.)  aid  or  reduce  its  clarity?  What  else 
could  we  do  to  make  the  proposal  easier 
to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  notice 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229,  1849  C  Street, 
NW..  Washington,  DC  20240.  You  may 
also  e-mail  the  comments  to: 
Exsec@ios.doi.gov. 

National  Environmental  Policy  Act 

We  have  determined  that 
Environmental  Assessments  and 
Envirorunental  Impact  Statements,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
piusuant  to  section  4(a)  of  the  Act.  A 
notice  outlining  our  reasons  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25,  1983 
(48  FR  49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
collections  of  information  other  than 
those  already  approved  under  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.,  and  assigned  Office  of 
Management  and  Budget  clearance 
number  1018-0094.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information,  unless  it  displays  a 
currently  valid  control  nxmiber.  For 
additional  information  concerning 
permit  and  associated  requirements  for 
threatened  species,  see  50  CFR  17.32. 


References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Carlsbad  Fish  and  WildUfe  Office 
(see  ADDRESSES  section). 

Author:  The  primary  author  of  this 
document  is  Dr.  Paul  J.  Barrett.  Carlsbad 
Fish  and  WildUfe  Office.  U.S.  Fish  and 
Wildlife  Service  (see  ADDRESSES 
section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and  record 
keeping  requirements.  Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  proposes  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  imder 
FISHES,  to  the  List  of  Endangered  and 
Threatened  Wildlife: 

§  1 7. 11    Endangered  and  threatened 
wildlife. 


(h) 


REGIES 


Common  nam) 


Scientific  name 


Historic  range 


Vertebrate 

population 

where  erxtengered 

or  threater^ 


Status      When  listed 


Critical 
habitat 


Special 
rules 


FISHES 


Sucker 

Santa  Ana 


Catostomus U.S.A.  (CA) 

santaanae 


Los  Angeles T 

San  Galxiel 

and  Santa  Ana 

River  tiasins 


NA 


MA 
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Dated:  January  14, 1999 
Jamie  Rappaport  Clark. 

Director,  Fish  and  Wildlife  Service. 

IFR  Doc.  99-1700  Filed  1-25-99;  8:45  am) 

BILUMG  CODE  4310-65-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WikUife  Service 

50CFRPart17 
RIN  1018-AF36 

Endangered  and  Threatened  WikMife 
and  Plants;  Notice  of  Public  Hearings 
on  Proposed  Critical  Habitat 
Determinations  for  the  Cactus 
Ferruginous  Pygmy-Owl  and  the  Plant 
Lilae<^sis  schaffnerlana  ssp.  recurve, 
(Huachuca  Water  Umbel) 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule;  notice  of  public 

heeirings. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  gives  notice  that 
public  hearings  will  be  held  on  the 
proposed  determination  of  critical 
habitat  for  the  plant  Lilaeopsis 
schaffneriana  ssp.  recurva,  (Huachuca 
water  umbel),  and  the  cactus 
ferruginous  pygmy-owl  [Glaucidium 
brasilianum  cactorum).  The  hearings 
will  allow  all  interested  parties  to 
submit  oral  comments  on  the  proposals. 
DATES:  Each  public  hearing  will  be  for 
the  purpose  accepting  public  comment 
on  either  or  both  proposals.  These 
hearings  will  be  held  from  7  p.m.  to  9 
p.m.  on  February  10, 1999  in  Coolidge, 
Arizona;  on  February  11.  1999  in  Sierra 
Vista.  Arizona;  and  on  February  12. 
1999  in  Tucson.  Arizona.  The  comment 
period  for  these  proposals  will  remain 
open  until  March  1, 1999.  Comments 
must  be  received  by  the  closing  date. 
Any  comments  that  are  received  after 
the  closing  date  may  not  be  considered 
in  the  final  decision  on  these  proposals. 
ADDRESSES:  The  public  hearings  will  be 
held  at  the  Coolidge  Unified  School 
District  Auditorium,  800  West  Northern 
Avenue.  Coolidge.  Arizona;  Buena 
Performing  Arts  Center  (Buena  High 
School).  5225  Buena  School  Boulevard. 


Sierra  Vista,  Arizona;  and  Leo  Rich 
Theatre  (Tucson  Convention  Center), 
260  South  Chiux:h  Avenue,  Tucson, 
Arizona.  Oral  and  written  comments 
vdll  be  accepted  at  the  hearings. 
Additionally,  written  comments  can  be 
sent  to  the  Field  Supervisor.  U.S.  Fish 
and  Wildlife  Service.  2321  W.  Royal 
Palm  Road.  Suite  103,  Phoenix,  Arizona 
85021.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
Service  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Gatz.  Endangered  Species  Coordinator, 
at  the  above  address  (telephone  602/ 
640-2720  ext.  240;  facsimile  602/640- 
2730). 
SU^LEMENTARY  INFORMATION: 

Background 

The  cactus  ferruginous  pygmy-owl  is 
one  of  four  subspecies  of  the  ferruginous 
pygmy-owl.  It  occurs  ft^m  lowland 
central  Arizona  south  through  western 
Mexico  to  the  States  of  Colima  and 
Michoacan.  and  from  southern  Texas 
south  through  the  Mexican  States  of 
Tamauhpas  and  Nuevo  Leon.  Only  the 
Arizona  population  of  Glaucidium 
brasitianum  cactorum  is  listed  as  an 
endangered  species.  The  Service 
proposed  designation  of  approximately 
730.565  acres  of  riverine  riparian  habitat 
and  upland  habitat  as  critical  habitat  for 
the  cactus  ferruginous  pygmy-owl 
pursuant  to  the  Endangered  Species  Act 
of  1973.  as  amended  (Act).  Proposed 
critical  habitat  is  in  Pima.  Cochise. 
Pinal,  and  Maricopa  counties.  Arizona 
as  described  in  the  Federal  Register  (63 
FR  71820;  December  30,  1999). 

The  Huachuca  water  umbel  is  a  plant 
found  in  cienegas  (desert  marshes), 
streams  and  springs  in  southern  Arizona 
and  northern  Sonora,  Mexico,  typically 
in  mid-elevation  wetland  communities 
often  surrounded  by  relatively  arid 
environments.  These  communities  are 
usually  associated  with  perennial 
springs  and  stream  headwaters,  have 
permanently  or  seasonally  saturated 
highly  organic  soils,  and  have  a  low 
probability  of  flooding  or  scouring.  The 
Service  proposed  critical  habitat 
including  a  total  of  83.9  kilometers  (52.1 


miles)  of  streams  or  rivers  in  Cochise 
and  Santa  Cruz  counties,  Arizona  (63  FR 
71838;  December  30,  1999). 

Section  4(b)(5)(E)  of  the  Act,  as 
amended  (16  U.S.C.  1531  et  seq.]. 
requires  that  a  public  hearing  be  held  if 
it  is  requested  within  45  days  of  the 
publication  of  a  proposed  rule. 
However,  due  to  the  expeditious 
treatment  of  these  proposed  critical 
habitat  determinations  under  Federal 
District  Court  order  as  described  in  the 
proposed  rules,  the  Service  has  arranged 
for  three  public  hearings  to  be  held  in 
proximity  to  the  areas  proposed  for 
critical  habitat  designation.  Each 
hearing  will  be  held  to  accept 
information  for  both  the  pygmy-owl  and 
the  water  umbel  critical  habitat 
proposals  on  the  dates  and  at  the 
addresses  described  above. 

Anyone  wishing  to  make  an  oral 
statement  for  the  record  is  encouraged 
to  provide  a  written  copy  of  their 
statement  and  present  it  to  the  Service 
at  the  start  of  the  hearing.  In  the  event 
there  is  a  large  attendance,  the  time 
allotted  for  oral  statements  may  have  to 
be  limited.  Oral  and  written  statements 
receive  equal  consideration.  There  are 
no  limits  to  the  length  of  written 
comments  presented  at  the  hearings  or 
mailed  to  the  Service. 

Legal  notices  announcing  the  dates, 
times,  and  locations  of  the  hearings  will 
be  published  in  newspapers 
concurrently  with  this  Federal  Register 
notice.  The  current  comment  period  on 
this  proposal  closes  on  March  1,  1999. 
Written  comments  may  be  submitted  to 
the  Service  office  in  the  ADDRESSES 
section. 

Author:  The  primary  author  of  this 
notice  is  Jeffrey  A.  Humphrey  (see 
ADDRESSES). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1544). 

Dated:  )anuary  20, 1999. 
Geoffrey  L.  Haskett. 

Acting  Regional  Director.  Region  2,  Fish  and 

Wildlife  Service. 

[FR  Doc.  99-1692  Filed  1-25-99:  8:45  am] 

BILLINC  CODE  4310-6$-U 


3924 


Notices 


Federal  Register 

Vol.  64,  No.  16 

Tuesday.  January  26,  1999 


This  section  of  me  FEDERAL  REGISTER 
contains  documoits  other  ttian  ruies  or 
proposed  rutes  tt^t  are  appttcabte  to  tt>e 
public.  Ntoticas  of  hearings  and  investigations, 
cormnittee  meetings,  agency  decisior^  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  arxj  agency 
statements  of  orianization  and  functions  are 
examples  of  docvments  appearing  in  thts 
section. 


^HTMKWT' 


DEPArrTMCNt  OF  AGRICULTURE 
Atiicutturai  niwlceting  Service 

[DockM  No.  TB-iM-03I 

National  Adviaory  Committee  for 
Tobacco  tnaptdton  Services;  Kteeting 

In  accordanOe  with  the  Federal 
Advisory  Comlnittee  Act  (5  U.S.C.  App.) 
announcemenl  is  made  of  the  following 
committee  meeting. 

Name:  Nationi  il  Advisory  Committee  for 
Tobacco  Inspect  on  Services. 

Date:  February  26,  1999. 

Time:  9  a.m. 

Place:  Campb<  11  House  Inn,  Campbell 
Room,  1375  Hanodsburg  Road,  Lexington, 
Kentucky  40504 

Purpose:  To  el  ect  officers,  review 
regulations  issue  d  pursuant  to  the  Tobacco 
Inspection  Act  [','  U.S.C.  511  etseq.)  and  to 
discuss  the  level  of  tobacco  inspection 
services  current^  provided  to  producers  by 
AMS.  The  Comrtiittee  will  recommend  the 
desired  level  of  yervices  to  be  provided  to 
producers  by  AtkS  and  an  appropriate  fee 
structure  to  fund  the  reconunended  services 
for  the  1999-2000  selling  season. 

The  meeting  is  op)en  to  the  public.  Persons, 
other  than  memi  lers,  who  wish  to  address  the 
Committee  at  th(  i  meeting  should  contact 
John  P.  Duncan  pi.  Deputy  Administrator, 
Tobacco  Prograriis,  AMS,  USDA,  Room  502 
Annex  Building]  P.O.  Box  96456, 
Washington,  DC  2'0090-6456,  (202)  205- 
0567,  prior  to  the  meeting.  Written 
statements  may  be  submitted  to  the 
Committee  befoae,  at,  or  after  the  meeting. 

Dated:  JanuarJ21, 1999. 
John  P.  Duncan 

Deputy  Adminis  'rator.  Tobacco  Programs. 
[FR  Doc.  99-178  4  Filed  1-25-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animai  and  Plant  Health  Inafection 
Service 


[Docket  No.  M-12»-1] 

AgrEvo  USA  Co.;  Receipt  of  Petition 
for  Determination  of  Nenreguioled 
Status  for  Rice  QeneticaHy  Engineered 
for  Giufoslnate  HerMcide  Tolerance 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

SUMMANY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  received  a 
petition  from  AgrEvo  USA  Company 
seeking  a  detennination  of  nonregulated 
status  for  certain  rice  transformation 
events,  which  have  been  genetically 
engineered  for  tolerance  to  the  herbicide 
glufosinate.  The  petition  has  been 
submitted  in  accordance  with  our 
regulations  concerning  the  introduction 
of  certain  genetically  engineered 
organisms  and  products.  In  accordance 
with  those  regulations,  we  are  soliciting 
public  comments  on  whether  these  rice 
transformation  events  present  a  plant 
pest  risk. 

DATES:  Written  comments  must  be 
received  on  or  before  March  29,  1999. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  98-126-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03.  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-126-1.  A  copy  of  the 
petition  and  any  comments  received 
may  be  inspected  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  hohdays.  Persons  wishing  access 
to  that  room  to  inspect  the  petition  or 
comments  are  asked  to  call  in  advance 
of  visiting  at  (202)  690-2817  to  facilitate 
entry  into  the  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  Heron,  Biotechnology  and 
Biological  Analysis,  PPQ,  APHIS,  Suite 
5B05,  4700  River  Road  Unit  147, 
Riverdale.  MD  20737-1236;  (301)  734- 
5141.  To  obtain  a  copy  of  the  petition, 
contact  Ms.  Kay  Peterson  at  (301)  734- 
4885;  e-mail:  Kay.Peterson@usda.gov. 


SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  regulate, 
among  other  things,  the  introduction 
(importation,  interstate  movement,  or 
release  into  the  environment)  of 
organisms  and  products  altered  or 
produced  through  genetic  engineering 
that  are  plant  pests  or  that  there  is 
reascHi  to  believe  are  plant  pests.  Such 
genetically  engineered  organisms  and 
products  are  considered  "regulated 
articles." 

The  regulations  in  §  340.6(a)  provide 
that  any  person  may  submit  a  petition 
to  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  seeking  a 
determination  that  an  article  should  not 
be  regulated  under  7  CFR  part  340. 
Paragraphs  (b)  and  (c)  of  §  340.6 
describe  the  form  that  a  petition  for 
determination  of  nonregulated  status 
must  take  and  the  information  that  must 
be  included  in  the  petition. 

On  November  25, 1998,  APHIS 
received  a  petition  (APHIS  Petition  No. 
98-329-Olp)  from  AgrEvo  USA 
Company  (AgrEvo)  of  Wilmington,  DE, 
requesting  a  determination  of 
nonregulated  status  under  7  CFR  part 
340  for  rice  (Oryza  sativa  L.)  designated 
as  Liberty  Link  •*  Rice  Transformation 
Events  LLRICE06  and  LLRICE62  (rice 
transformation  events  LLRICE06  and 
LLRICE62),  which  have  been  genetically 
engineered  for  tolerance  to  the  herbicide 
glufosinate.  The  AgrEvo  petition  states 
that  the  subject  rice  transformation 
events  should  not  be  regulated  by 
APHIS  because  they  do  not  present  a 
plant  pest  risk. 

As  described  in  the  petition,  rice 
transformation  events  LLRICE06  £md 
LLRICE62  have  been  genetically 
engineered  to  contain  the  bar  gene 
derived  from  Streptomyces 
hygroscopicus,  strain  HP632.  The  bar 
gene  encodes  the  enzyme 
phosphinothricin-N-acetyltransferase 
(PAT),  which  confers  tolerance  to  the 
herbicide  glufosinate.  Expression  of  the 
bar  gene  is  controlled  by  35S  promoter 
and  terminator  sequences  derived  from 
the  plant  pathogen  cauliflower  mosaic 
virus.  The  direct  gene  transfer  method 
was  used  to  transfer  the  added  genes 
into  the  parental  rice  varieties,  M202 
(LLRICE06)  and  Bengal  (LLRICE62). 
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The  subject  rice  transformation  events 
have  been  considered  regulated  articles 
under  the  regulations  in  7  CFR  part  340 
because  they  contain  gene  sequences 
from  a  plant  pathogen.  Rice 
transformation  events  LLRICE06  and 
LLRICE62  have  been  field  tested  in  the 
United  States  since  1997  under  APHIS 
notifications.  In  the  process  of 
reviewing  the  notifications  for  the  field 
trials  of  this  rice.  APHIS  determined 
that  the  trials,  which  were  conducted 
imder  conditions  of  reproductive  and 
physical  containment  or  isolation, 
would  not  present  a  risk  of  plant  pest 
introduction  or  dissemination. 

In  the  Federal  Plant  Pest  Act,  as 
amended  (7  U.S.C.  150aa  et  seq.),  "plant 
pest"  is  defined  as  "any  living  stage  of: 
Any  insects,  mites,  nematodes,  slugs, 
snails,  protozoa,  or  other  invertebrate 
animals,  bacteria,  fungi,  other  parasitic 
plants  or  reproductive  parts  thereof, 
viruses,  or  any  organisms  similar  to  or 
allied  with  any  of  the  foregoing,  or  any 
infectious  substances,  which  can 
directly  or  indirectly  injure  or  cause 
disease  or  damage  in  any  plants  or  parts 
thereof,  or  any  processed,  manufactured 
or  other  products  of  plants."  APHIS 
views  this  definition  very  broadly.  The 
definition  covers  direct  or  indirect 
injury,  disease,  or  damage  not  just  to 
agricultural  crops,  but  also  to  plants  in 
general,  for  example,  native  species,  as 
well  as  to  organisms  that  may  be 
beneficial  to  plants,  for  example, 
honeybees,  rhizobia,  etc. 

The  U.  S.  Environmental  Protection 
Agency  (EPA)  is  responsible  for  the 
regulation  of  pesticides  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended  (7 
U.S.C.  136  et  seq.).  FIFRA  requires  that 
all  pesticides,  including  herbicides,  be 
registered  prior  to  distribution  or  sale, 
unless  exempt  by  EPA  regulation.  In 
cases  in  which  genetically  modified 
plants  allow  for  a  new  use  of  an 
herbicide  or  involve  a  different  use 
pattern  for  the  herbicide,  EPA  must 
approve  the  new  or  different  use.  When 
the  use  of  the  herbicide  on  the 
genetically  modified  plant  would  result 
in  an  increase  in  the  residues  of  the 
herbicide  in  a  food  or  feed  crop  for 
which  the  herbicide  is  currently 
registered,  or  in  new  residues  in  a  crop 
for  which  the  herbicide  is  not  currently 
registered,  estabUshment  of  a  new 
tolerance  or  a  revision  of  the  existing 
tolerance  would  be  required.  Residue 
tolerances  for  pesticides  are  established 
by  EPA  under  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA),  as  amended 
(21  U.S.C.  301  et  seq.),  and  the  Food  and 
Drug  Administration  (FDA)  enforces 
tolerances  set  by  EPA  under  the  FFDCA. 


FDA  published  a  statement  of  policy 
on  foods  derived  from  new  plant 
varieties  in  the  Federal  Register  on  May 
29,  1992  (57  FR  22984-23005).  The  FDA 
statement  of  policy  includes  a 
discussion  of  FDA's  authority  for 
ensuring  food  safety  under  the  FFDCA, 
and  provides  guidance  to  industry  on 
the  scientific  considerations  associated 
with  the  development  of  foods  derived 
from  new  plant  varieties,  including 
those  plants  developed  through  the 
techniques  of  genetic  eng  neering. 
AgrEvo  has  begim  consultation  with 
FDA  on  the  subject  rice  transformation 
events. 

In  accordance  with  §  340.6(d)  of  the 
regulations,  we  are  publishing  this 
notice  to  inform  the  public  that  APHIS 
will  accept  written  comments  regarding 
the  Petition  for  Determination  of 
Nonregulated  Status  from  any  interested 
person  for  a  period  of  60  days  from  the 
date  of  this  notice.  The  petition  and  any 
comments  received  are  available  for 
public  review,  and  copies  of  the  petition 
may  be  ordered  (see  the  ADDRESSES 
section  of  this  notice). 

After  the  comment  period  closes, 
APHIS  will  review  the  data  submitted 
by  the  petitioner,  all  written  comments 
received  during  the  comment  period, 
and  any  other  relevant  information. 
Based  on  the  available  information, 
APHIS  will  furnish  a  response  to  the 
petitioner,  either  approving  the  petition 
in  whole  or  in  part,  or  denying  the 
petition.  APHIS  will  then  publish  a 
notice  in  the  Federal  Register 
annoimcing  the  regulatory  status  of 
AgrEvo's  rice  transformation  events 
LLRICE06  and  LLRICE62,  and  the 
availability  of  APHIS'  wTitten  decision. 

Authority:  7  U.S.C.  150aa-150jj.  151-167, 
and  1622n;  31  U.S.C.  9701;  7  CFR  2.22,  2.80. 
and  371.2(c). 

Done  in  Washington,  DC,  this  20th  day  of 
January  1999. 
Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  99-1783  Filed  1-25-99;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Intent  To  Extend  and  Revise 
a  Currently  Approved  Information 
Collection 

AGENCY:  National  Agricultural  Statistics 
Service,  USDA. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  (OMB)  regulations  at  5  CFR 
Part  1320  (60  FR  44978,  August  29, 
1995),  this  notice  announces  the 
National  Agricuhural  Statistics  Service's 
(NASS)  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection,  the 
Field  Crops  Objective  Yield  Siureys. 
DATES:  Comments  on  this  notice  must  be 
received  by  April  1, 1999  to  be  assured 
of  consideration. 

ADOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Rich  Allen,  Associate 
Administrator,  National  Agricultural 
Statistics  Service.  U.S.  Department  of 
Agriculture,  1400  Indej>endence  Avenue 
SW,  Room  4117  South  Building, 
Washington  DC  20250-2000,  (202)  720- 
4333. 
SUPPLEMENTARY  INFORMATION: 

Title:  Field  Crops  Objective  Yield. 

0^{B  Number:  0535-0088. 

Expiration  Date  of  Approval:  July  31, 
1999. 

Type  of  Request:  Intent  to  extend  and 
revise  a  currently  approved  information 
collection. 

Abstract:  The  primary  objective  of  the 
National  Agricultural  Statistics  Service 
is  to  prepare  and  issue  State  and 
national  estimates  of  crop  and  livestock 
production.  The  Field  Crops  Objective 
Yield  Surveys  objectively  predict  yields 
for  wheat,  com,  cotton,  soybeans,  and 
potatoes.  Sample  fields  are  randomly 
selected  for  these  crops.  Plots  and  laid 
out  and  periodic  counts  and 
measiuements  are  taken  and  used  to 
forecast  production  during  the  growing 
season.  Production  forecasts  are 
published  in  USDA  Crop  Production 
reports.  An  increase  in  the  number  of 
plots  is  planned.  The  Field  Corps 
Objective  Yield  Surveys  has  approval 
from  OMB  for  a  3-year  period.  NASS 
intends  to  request  that  the  surveys  be 
approved  for  another  3  years. 

These  data  will  be  collected  under 
authority  of  7  U.S.C.  2204(a). 
Individually  identifiable  data  collected 
under  this  authority  are  governed  by 
Section  1770  of  the  Food  Security  Act 
of  1985,  7  U.S.C.  2276,  which  requires 
USDA  to  afford  strict  confidentiality  to 
non-aggregated  data  provided  by 
respondents. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  19  minutes  per 
response. 

Respondents:  Farms  and  businesses. 

Estimated  Number  of  Respondents: 
8,100. 

Estimated  Total  Annual  Burden  on 
Respondents:  4.200  hours. 
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information  collection 
instructions  can  be  obtained 
from  Larry  Gambell,  the 
dlearance  Officer,  at  (202) 


Copies  of  thi  J 
and  related 
without  charge 
Agency  0MB 
720-5778. 

Comments 

Comments  aje  invited  on:  (a)  whether 
the  proposed  CDllection  of  information 
the  proper  performance 
of  the  function^  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  acciu-acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  a^d  assumptions  used;  (c) 
ways  to  enhanc^  the  quality,  utility,  and 
brmation  to  be 
1)  ways  to  minimize  the 
1  lection  of  information 
to  respond,  including 
of  appropriate 
onic,  mechanical,  or 
cal  collection 
er  forms  of  information 
ments  may  be  sent  to: 
Larry  Gambrellj  Agency  0MB  Clearance 
Officer,  U.S.  Department  of  Agriculture, 
1400  Independence  Avenue  SW,  Room 
4162  South  Building,  Washington,  D.C. 
20250-2000.     I 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval. 

All  comments  will  also  become  a 
matter  of  public  record. 

Signed  at  Wasl  ington,  DC,  January  13, 
1999. 

Rich  Allen, 

Associate  Admin  strator, 
Agricultural  Stat  sties 
|FR  Doc.  99-16a< 

WLUMQ  COOC  341»-W-M 


clarity  of  the  i 
collected;  and 
burden  of  the  ci 
on  those  who 
through  the  u 
automated,  elei 
other  technolo] 
techniques  or 
technology.  Coi 


National 
ics  Service. 
Filed  1-25-99;  8:45  am) 


DEPARTMENT  OF  AGRICULTURE 

Rural  Businest-Cooperative  Service 

Suspension  of  Direct  and  Guaranteed 
Loans  for  Hog  Production 

AGENCY:  Rural  Business-Cooperative 
Service,  USDA 
action:  Notice 


summary:  The  i  vnne  industry  is 
currently  in  cri  »is  due  to  over  supply 
and  low  prices.  The  Secretary  is 
concerned  that,  during  this  period  of 
low  prices,  the  availability  of  certain 
RBS  credit  proj  rams  may  facilitate 
additional  production  capacity  that  will 
prolong  the  cuirent  hog  price 
depression.  Ad  litional  capacity  is  also 
likely  to  damagje  the  prospects  for  long- 
term  financial  oecovery  in  the  industry. 
Continued  finai  icial  stress  on  hog 


farmers  may  force  and  accelerate 
concentration  of  the  production, 
processing,  and  marketing  of  hogs  into 
fewer  hands.  This  notice  temporarily 
suspends  direct  Rural  Economic 
Development  Loan  and  Business  and 
Industry  Guaranteed  Loan  financing  for 
the  construction  of  specialized  facilities 
used  for  the  production  of  hogs. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  F.  Hagy  III,  Deputy 
Administrator,  Business  Programs, 
Riual  Business-Cooperative  Service, 
1400  Independence  Avenue,  SW., 
Washington,  D.C.  20250-3220, 
telephone  (202)  720-7287. 

DATES:  January  26,  1999.  This  notice 
will  be  in  effect  imtil  rescinded  by  the 
National  Office. 

SUPPLEMENTARY  INFORMATION:  State 
Offices  shall  direct  all  questions 
regarding  this  notice  to  the  Deputy 
Administrator,  Business  Programs.  Any 
application  for  a  direct  or  guaranteed 
loan  for  the  construction  or  expansion 
of  a  specialized  hog  production  facility 
will  be  accepted  but  held  in  abeyance 
until  the  suspension  is  lifted.  A 
specialized  hog  production  facility  is 
defined  as  any  building  or  enclosure 
and  related  equipment  specifically  to 
house,  raise,  or  feed  hogs  of  any  size, 
age,  or  market  class. 

The  loan  processing  time  fi-ames  vfill 
not  apply  to  these  applications  while 
the  suspension  is  in  effect.  The  State 
Office  will  notify  both  the  applicant  and 
the  lender  that  the  application  is  being 
held.  All  guaranteed  lenders  should  be 
notified  of  the  suspension. 

Direct  and  guaranteed  loan 
applications  for  purchase,  refinancing, 
maintenance,  or  repair  of  facilities 
currently  in  production  will  continue  to 
be  processed.  Direct  and  guaranteed 
loan  applications  that  were  received  by 
Rural  Etevelopment  State  Offices  on  or 
before  the  date  of  this  notice  will  be 
processed  through  to  completion  and 
will  not  be  affected  by  this  temporary 
suspension.  In  all  other  cases, 
apphcations  will  only  be  processed 
when  the  Government's  interest  will  be 
imperiled  if  the  application  is  not 
processed. 

Dated:  January  14, 1999. 
William  F.  Hagy  m, 

Acting  Administrator,  Rural  Business- 
Cooperative  Service. 

[FR  Doc.  99-1505  Filed  1-25-99;  8:45  am) 
BILUNG  COO€  3410-XY-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Census  2000  Location  Report  for 
American  Flag  Vessels  and  Census 
2000  Information  for  American  Flag 
Vessels 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C.  3506 
(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  29,  1999. 
ADDRESSES:  Direct  all  vmtten  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  draft  forms  should  be 
directed  to  Charles  Moore,  Biureau  of  the 
Census,  SFC2,  MS-5700,  Room  1304, 
4301  Suitland  Road.  Suitland,  Maryland 
20746,  phone  niunber  (301)  457-2050. 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  Census  Bureau  must  provide 
everyone  in  the  United  States  and 
Outlying  Areas  the  opportunity  to  be 
counted  in  the  Census  2000,  including 
persons  living  on  vessels.  To  that  end, 
the  Census  Bureau  is  currently 
developing  final  plans  for  implementing 
the  Census  2000  Maritime  Vessel 
Enumeration  activities.  The  proposed 
Census  2000  Location  Report  for 
American  Flag  Vessels  and  Census  2000 
Information  for  American  Flag  Vessels 
operation  vnU  greatly  facilitate  the 
eniuneration  of  the  ship  board 
population  and  is  similar  to  other  vessel 
enumerations  conducted  in  previous 
censuses.  Beginning  in  1999  we  will 
work  with  the  Maritime  Administration, 
American  Tuna  Boat  Association,  and 
other  vessel  organizations  to  obtain  a 
list  of  vessel  owners/operators.  Each 
owner/operator  will  be  sent  a  letter 
asking  for  a  list  of  ships  and  an 
estimated  number  of  crew  and 
passengers.  We  will  then  send 
questionnaire  packages  to  the  owners/ 
operators  for  each  vessel  they  report  and 
ask  that  they  distribute  the  packages  to 
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their  vessels.  The  packages  will  consist 
of  shipboard  census  reports  (SCRs) 
(previously  cleared  by  the  Office  of 
Management  and  Budget),  envelopes. 
Privacy  Act  Notices,  and  a  Form  D-47, 
Census  2000  Location  Report  for 
American  Flag  Vessels.  The  ship's 
captain/master  is  asked  to  complete  the 
Location  Report  and  return  it  with  the 
completed  SCRs  to  the  Census  Bureau's 
National  Processing  Center  in 
Jeffersonville,  IN.  Each  owner/operator 
is  asked  to  complete  a  Form  D-34, 
Census  2000  Information  for  American 
Flag  Vessels  for  any  ship  that  did  not 
receive  a  packet.  The  Census  Bureau 
will  use  the  information  on  the  D-34  to 
prepare  and  mail  questionnaire  packets 
to  these  missed  ships.  The  information 
on  the  D-47  will  be  used  to  geocode 
each  vessel  to  its  correct  census 
geography. 

n.  Method  of  Collection 

The  Census  Bureau  will  mail  forms 
D-34  and  D-47  to  the  owners/operators 
and  ship's  captains/masters  who  will 
manually  complete  the  forms  and  return 
them  to  the  Census  Bureau  for 
geocoding  and  additional  questionnaire 
mailings,  as  necessary. 

m.  Data 

OMB  Number:  Not  available. 

Form  Number:  D-34,  D-47. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  American  flag  vessel 
ov^mers/operators  and  ship's  captains/ 
masters. 

Estimated  Number  of  Respondents: 
We  estimate  that  780  American  Flag 
Vessels  will  be  reported  to  us  initially, 
and  that  30  ships  will  be  missed  in  our 
initial  questionnaire  package  mailing. 

Estimated  Time  Per  Response:  Form 
D-34 — 2  minutes;  Form  D-47 — 5 
minutes. 

Estimated  total  Annual  Burden:  66 
hours. 

Estimated  total  Annual  Cost:  There  is 
no  cost  to  respondents  for  providing 
information  on  this  operation,  except  for 
a  few  minutes  of  their  time. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13.  United 
States  Code,  Sections  141  and  193. 

TV.  Request  for  Conunents 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
including  hours  and  cost  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 


collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  pubUc 
record. 

Dated:  January  20, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Oearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  99-1781  Filed  1-25-99;  8:45  am] 
BH.LINQ  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Competitive  Enhancement  Needs 
Assessment  Survey  Program 

action:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  29, 1999. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Clearance  Officer,  Department  of 
Commerce,  Room  5327. 14th  and 
Constitution  Avenue,  NW,  Washington, 
ex:  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dawnielle  Battle, 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW,  room  4525, 
Washington.  DC,  20230. 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  Defense  Production  Act  of  1950, 
as  amended,  and  Executive  Order 
12919,  authorizes  the  Secretary  of 
Commerce  to  assess  the  capabilities  of 
the  defense  industrial  base  to  support 
the  national  defense  and  to  develop 
pohcy  alternatives  to  improve  the 
international  competitiveness  of  specific 
domestic  industries  and  their  abilities  to 


meet  defense  program  needs.  The 
information  collected  from  voluntary 
surveys  will  be  used  to  assist  small-  and 
medium-sized  firms  in  defense 
transition  and  in  gaining  access  to 
advanced  technologies  and 
manufacturing  processes  available  from 
Federal  Laboratories.  The  goal  is  to 
improve  regions  of  the  country 
adversely  by  cutbacks  in  defense 
spending  and  military  base  closures. 

n.  Method  of  Collection 

Written  survey. 
UI.  Data 

OMB  Number:  0694-0083. 

Form  Number:  None. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Time  Per  Response:  30 
minutes  per  response. 

Estimated  Total  Annual  Burden 
Hours:  2,500. 

Estimated  Total  Annual  Cost:  $0  (no 
capital  expenditures  are  required). 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collec^on  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  pubUc 
record. 

Dated:  January  21, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

IFR  Doc.  99-1782  Filed  1-25-99;  8:45  am) 

BILUNQ  CODE  M^O-JT-P 
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DEPARTMENT  OF  COMMERCE 

International  Tr»<je  Administration 

[A-680-834] 

Notice  of  Amended  Preliminary 
Determination  ot  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Sheet  and 
Strip  in  Coils  Frpm  Korea 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Cbmmerce. 
ACTION:  Amendad  preliminary 
determination  o^  antidumping  duty 
investigation. 


summary:  On  Ja 

Department  of  ( 
Department")  pi; 
determination  of 
investigation  of  j 
strip  in  coils  (' 


^uary  4, 1999,  the 
ammerce  ("the 
fblished  the  preUminary 
'  its  antidumping  duty 
^tfiinless  steel  sheet  and 
5SS")  from  Korea.  This 
investigation  coters  three  respondents, 
Pohang  Iron  andj  Steel  Co.,  Ltd. 
("POSCO").  Taiwan  Electric  Wire  Co., 
Ltd.  ("Taihan").land  Inchon  Iron  and 
Steel  Co.,  Ltd.  ( Tlnchon"). 

POSCO  subm^ted  a  ministerial  error 
allegation  on  Detember  28, 1998  with 
respect  to  the  prpliminary  determination 
signed  on  Deceiiber  17. 1998.  Based  on 
the  correction  of  certain  significant 
ministerial  erroiE  made  in  the 
preliminary  determination,  we  are 
amending  our  pfeliminary 
determination,  "this  amendment  is  in 
accordance  with  19  CFR  351.224(e). 
EFFECTIVE  DATE:  lanuary  26.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  Dybczak  (^r  Rick  Johnson,  Import 
Administration,! International  Trade 
Administration, |U.S.  Department  of 
Commerce,  14thl  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  {202|  482-1398  (Dybczak)  or 
(202)  482-3818  (Johnson). 
SUPPLEMENTARY  INFORMATION: 

Applicable  Stat|ite  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  "fariff  Act  of  1930,  as 
amended  (the  Afct),  are  references  to  the 
provisions  effective  January  1,  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  tha  Uruguay  Round 
Agreements  Act!  In  addition,  unless 
otherwise  indicated,  all  references  to  the 
Department's  regulations  are  to  the 
regulations  set  ^rth  at  19  CFR  part  351 
(1998). 

Significant  Ministerial  Errors 

Under  19  CFR  351.224,  a  significant 
ministerial  erro^  is  defined  as  a 
correction  which,  by  itself  or  in 
combination  with  other  errors,  (1) 
would  result  in  la  change  of  at  least  5 


absolute  percentage  points  in,  but  not 
less  than  25  percent  of,  the  weighted 
average  dumping  margin  calculated  in 
the  original  (erroneous)  preliminary 
determination;  or  (2)  would  result  in  a 
difference  between  a  weighted-average 
dumping  margin  of  zero  or  de  minimis 
and  a  weighted-average  diunping 
margin  of  greater  than  de  minimis  or 
vice  versa.  We  are  amending  the 
preliminary  determination  of  sales  at 
less  than  fair  value  for  SSSS  from  Korea 
to  reflect  the  correction  of  a  significant 
ministerial  error  made  in  the  margin 
calculations  regarding  POSCO  in  that 
determination,  pursuant  to  19  CFR 
351.224(g)(1).  We  are  publishing  this 
amendment  to  the  preliminary 
determination  pursuant  to  19  CFR 
351.224(e). 

Scope  of  the  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  stainless 
steel  sheet  and  strip  in  coils.  Stainless 
steel  is  an  alloy  steel  containing,  by 
weight,  1.2  percent  or  less  of  carbon  and 
10.5  percent  or  more  of  chromium,  with 
or  without  other  elements.  The  subject 
sheet  and  strip  is  a  flat-rolled  product  in 
coils  that  is  greater  than  9.5  mm  in 
width  and  less  than  4.75  mm  in 
thickness,  and  that  is  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  The  subject  sheet 
and  strip  may  also  be  further  processed 
(e.g.,  cold-rolled,  polished,  aluminized, 
coated,  etc.)  provided  that  it  maintains 
the  specific  dimensions  of  sheet  and 
strip  following  such  processing. 

Tne  merchandise  subject  to  this 
investigation  is  classified  in  the 
Hannonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at 
subheadings:  7219.13.00.30, 
7219.13.00.50,  7219.13.00.70, 
7219.13.00.80,  7219.14.00.30, 
7219.14.00.65.  7219.14.00.90, 
7219.32.00.05,  7219.32.00.20. 
7219.32.00.25,  7219.32.00.35. 
7219.32.00.36,  7219.32.00.38, 
7219.32.00.42,  7219.32.00.44. 
7219.33.00.05,  7219.33.00.20. 
7219.33.00.25.  7219.33.00.35, 
7219.33.00.36,  7219.33.00.38. 
7219.33.00.42.  7219.33.00.44, 
7219.34.00.05.  7219.34.00.20, 
7219.34.00.25,  7219.34.00.30, 
7219.34.00.35.  7219.35.00.05. 
7219.35.00.15.  7219.35.00.30. 
7219.35.00.35.  7219.90.00.10. 
7219.90.00.20,  7219.90.00.25, 
7219.90.00.60,  7219.90.00.80, 
7220.12.10.00,  7220.12.50.00, 
7220.20.10.10,  7220.20.10.15, 
7220.20.10.60.  7220.20.10.80, 
7220.20.60.05.  7220.20.60.10, 
7220.20.60.15,  7220.20.60.60, 
7220.20.60.80.  7220.20.70.05. 


7220.20.70.10,  7220.20.70.15. 
7220.20.70.60.  7220.20.70.80. 
7220.20.80.00.  7220.20.90.30. 
7220.20.90.60,  7220.90.00.10, 
7220.90.00.15,  7220.90.00.60,  and 
7220.90.00.80.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
Department's  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Excluded  from  the  scope  of  this 
investigation  are  the  following:  (1)  sheet 
and  strip  that  is  not  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled;  (2)  sheet  and  strip 
that  is  cut  to  length;  (3)  plate  [i.e.,  flat- 
rolled  stainless  steel  products  of  a 
thickness  of  4.75  mm  or  more);  (4)  flat 
wire  (j.e.,  cold-rolled  sections,  with  a 
prepared  edge,  rectangular  in  shape,  of 
a  width  of  not  more  than  9.5  mm);  and 
(5)  razor  blade  steel.  Razor  blade  steel  is 
a  flat  rolled  product  of  stainless  steel, 
not  further  worked  than  cold-rolled 
(cold-reduced),  in  coils,  of  a  width  of 
not  more  than  23  mm  and  a  thickness 
of  0.266  mm  or  less,  containing,  by 
weight.  12.5  to  14.5  percent  chromium, 
and  certified  at  the  time  of  entry  to  be 
used  in  the  manufacture  of  razor  blades. 
See  Chapter  72  of  the  HTSUS. 
"Additional  U.S.  Note"  1(d). 

In  response  to  comments  by  interested 
parties,  the  Department  has  determined 
that  certain  specialty  stainless  steel 
products  are  also  excluded  from  the 
scope  of  this  investigation.  These 
excluded  products  are  described  below. 

Flapper  valve  steel  is  defined  as 
stainless  steel  strip  in  coils  containing, 
by  weight,  between  0.37  and  0.43 
percent  carbon,  between  1.15  and  1.35 
percent  molybdenum,  and  between  0.20 
and  0.80  percent  manganese.  This  steel 
also  contains,  by  weight,  phosphorus  of 
0.025  percent  or  less,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of 
0.020  percent  or  less.  The  product  is 
manufactured  by  means  of  vacuum  arc 
remelting,  with  inclusion  controls  for 
sulphide  of  no  more  than  0.04  percent 
and  for  oxide  of  no  more  than  0.05 
percent.  Flapper  valve  steel  has  a  tensile 
strength  of  between  210  and  300  ksi, 
yield  strength  of  between  170  and  270 
ksi,  plus  or  minus  8  ksi,  and  a  hardness 
(Hv)  of  between  460  and  590.  Flapper 
valve  steel  is  most  commonly  used  to 
produce  specialty  flapper  valves  in 
compressors. 

Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
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plus-or-minus  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  mm,  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection,  and 
flatness  of  1.6  mm  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  from  the  scope  of  this 
investigation.  This  stainless  steel  strip 
in  coils  is  a  specialty  foil  with  a 
thickness  of  between  20  and  110 
microns  used  to  produce  a  metallic 
substrate  with  a  honeycomb  structure 
for  use  in  automotive  catalytic 
converters.  The  steel  contains,  by 
weight,  carbon  of  no  more  than  0.030 
percent,  siUcon  of  no  more  than  1.0 
percent,  manganese  of  no  more  than  1.0 
percent,  chromium  of  between  19  and 
22  percent,  aluminiun  of  no  less  than 
5.0  percent,  phosphorus  of  no  more  than 
0.045  percent,  sulfur  of  no  more  than 
0.03  percent,  lanthanimi  of  between 
0.002  and  0.05  percent,  and  total  rare 
earth  elements  of  more  than  0.06 
percent,  with  the  balance  iron. 

Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this 
investigation.  This  ductile  stainless  steel 
strip  contains,  by  weight,  26  to  30 
percent  chromium,  and  7  to  10  percent 
cobalt,  with  the  remainder  of  iron,  in 
widths  228.6  mm  or  less,  and  a 
thickness  between  0.127  and  1.270  mm. 
It  exhibits  magnetic  reraanence  between 
9,000  and  12,000  gauss,  and  a  coercivity 
of  between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  under  proprietary  trade  names 
such  as  "Amokrome  III."  ' 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
investigation.  This  product  is  defined  as 
a  non-magnetic  stainless  steel 
manufactured  to  American  Society  of 
Testing  and  Materials  ("ASTM") 
specification  B344  and  containing,  by 
weight,  36  percent  nickel,  18  percent 
chromium,  and  46  percent  iron,  and  is 
most  notable  for  its  resistance  to  high 
temperature  corrosion.  It  has  a  melting 
point  of  1390  degrees  Celsius  and 
displays  a  creep  rupture  limit  of  4 
kilograms  per  square  millimeter  at  1000 
degrees  Celsius.  This  steel  is  most 
commonly  used  in  the  production  of 
heating  ribbons  for  circuit  breakers  and 
industrial  furnaces,  and  in  rheostats  for 
railway  locomotives.  The  product  is 


currently  available  under  proprietary 
trade  names  such  as  "Gilphy  36."  ^ 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this 
investigation.  This  high-strength, 
ductile  stainless  steel  product  is 
designated  under  the  Unified 
Numbering  System  ("UNS")  as  S45500- 
grade  steel,  and  contains,  by  weight,  11 
to  13  percent  chromium,  and  7  to  10 
percent  nickel.  Carbon,  manganese, 
silicon  and  molybdenum  each  comprise, 
by  weight,  0.05  percent  or  less,  with 
phosphorus  and  sulfur  each  comprising, 
by  weight,  0.03  percent  or  less.  This 
steel  has  copper,  niobium,  and  titanium 
added  to  achieve  aging,  and  will  exhibit 
yield  strengths  as  high  as  1700  Mpa  and 
ultimate  tensile  strengths  as  high  as 
1750  Mpa  after  aging,  with  elongation 
percentages  of  3  percent  or  less  in  50 
mm.  It  is  generally  provided  in 
thicknesses  between  0.635  and  0.787 
mm,  and  in  widths  of  25.4  mm.  This 
product  is  most  commonly  used  in  the 
manufacture  of  television  tubes  and  is 
currently  available  under  proprietary 
trade  names  such  as  "Durphynox  17."  ^ 

Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  surgical  and  medical 
instruments  are  also  excluded  from  the 
scope  of  this  investigation.  These 
include  stainless  steel  strip  in  coils  used 
in  the  production  of  textile  cutting  tools 
(e.g.,  carpet  knives).*  This  steel  is 
similar  to  ASTM  grade  440F,  but 
containing,  by  weight,  0.5  to  0.7  percent 
of  molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  imder  proprietary  names  such  as 
"GIN4  Mo."  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  square  micron.  An 
example  of  this  product  is  "GINS"  steel. 
The  third  specialty  steel  has  a  chemical 
composition  similar  to  AISI  420  F,  with 
carbon  of  between  0.37  and  0.43 
percent,  molybdenum  of  between  1.15 
and  1.35  percent,  but  lower  manganese 
of  between  0.20  and  0.80  percent. 


'  "Arnokrome  HI"  is  a  trademark  of  the  Arnold 
Engineering  Company. 


'  "Gilphy  36"  is  a  trademark  of  Imphy.  S.A. 
'"Durphynox  17"  is  a  trademark  of  Imphy,  S.A. 
^This  list  of  uses  is  illustrative  and  provided  for 
descriptive  purposes  only. 


phosphorus  of  no  more  than  0.025 
percent,  silicon  of  between  0.20  and 
0.50  percent,  and  sulfur  of  no  more  than 
0.020  percent.  This  product  is  supplied 
with  a  hardness  of  more  than  Hv  500 
guaranteed  after  customer  processing, 
and  is  suppUed  as,  for  example, 
"GIN6."5 

Period  oflnvestigation 

The  period  of  investigation  ("POI")  is 
April  1, 1997  through  March  31,  1998. 

Background 

On  December  17, 1998.  the 
Department  issued  its  notice  of 
preliminary  determination  of  the 
antidumping  duty  investigation  of  SSSS 
from  Korea  (Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Sheet  and 
Strip  in  Coils  from  Korea  (64  FR  137 
(January  4, 1999)).  We  preliminarily 
calculated  a  dumping  margin  of  12.35 
percent  based  on  POSCO's  sales. 

On  December  28,  1998,  POSCO 
submitted  timely  written  allegations 
that  the  Department  made  a  ministerial 
error  which  resulted  in  a  change  of  at 
least  5  absolute  percentage  points  in, 
but  not  less  than  25  percent  of,  the 
weighted-average  margin  calculated  in 
the  preliminary  determination.  POSCO 
alleged  that  the  Department  erred  by  (1) 
failing  to  apply  a  weighted-average 
exchange  rate  in  calculating  normal 
value;  (2)  inadvertently  excluding  all  of 
POSCO's  sales  to  customers  that  had 
been  affiliated  only  during  a  portion  of 
the  POI;  and  (3)  faiUng  to  include 
deductions  for  inland  freight  transplant 
to  warehouse  and  the  warehousing 
expenses  in  calculating  normal  value. 

The  Department  preliminarily 
determined  that  the  decline  in  the  won 
at  the  end  of  1997  was  so  precipitous 
and  large  that  the  dollar-won  exchange 
rate  cannot  reasonably  be  viewed  as 
having  simply  fluctuated  during  this 
time,  i.e.,  as  having  experienced  only  a 
momentary  drop  in  value.  Therefore,  in 
making  this  preliminary  determination, 
the  Department  stated  that  it  would  use 
daily  rates  exclusively  for  currency 
conversion  purposes  for  home  market 
sales  matched  to  U.S.  sales  occurring 
between  November  1, 1997  and 
December  31,  1997,  while  applying  a 
standard  exchange  rate  model  with  a 
modified  benchmark  for  January  to 
February,  1998.  However,  in  the  final 
stages  of  the  margin  calculation 
program,  the  Department  inadvertently 
used  these  "modified"  daily  rates 
instead  of  a  weighted-average  exchange 
rate.  For  a  further  discussion  of  this 


'  •GIN4  Mo".  "GIN5"  and  "GIKS"  are  the 
proprietary  grades  of  Hitachi  Metals  America,  Ltd. 
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issue,  see  Analysis  of  Alleged 
Ministerial  Errd\rs — Preliminary 
Determination  i  >/  Sales  at  Less  Than 
Fair  Value:  Stai  nless  Steel  Sheet  and 
Strip  in  Coils  from  Korea  ("Analysis 
Memo"),  dated  lanuary  19.  1999. 

With  respect  lo  sales  made  to 
imafHliated  parties  during  the  POI, 
POSCO  had  ma|le  sales  to  unaffiliated 
parties  that  had|  previously  tjeen 
affiliated.  In  identifying  and  excluding 
sales  to  affiliatejd  parties  that  had  failed 
the  "ann's  lengih  test,"  the  margin 
calculation  program  did  not 
differentiate  between  sales  made  before 
and  after  the  copipanies  were 
imaffiliated,  an^  therefore,  all  sales  to 
these  companies  were  inadvertently 
excluded  in  the  margin  calculation 
program.  See  A.  lalysis  Memo.  In 
addition,  inlanc  freight  from  plant  to 
warehouse  and  warehousing  expenses 
were  also  inadvertently  excluded  from 
the  calculation  i  )f  movement  expense 
used  to  determi  :ie  normal  value.  As 
both  of  these  ex  penses  are  standard 
deductions  to  normal  value,  their 
exclusion  was  a  clerical  error  on  the 
part  of  the  Depffltment.  For  a  further 
discussion  of  this  issue,  see  Analysis 
Memo. 

In  conclusionl  we  agree  with  POSCO 
that  we  inadvertently  used  daily  rates 
instead  of  a  weighted-average  exchange 
rate,  that  sales  made  to  unaffiliated 
companies  were  erroneously  excluded 
from  the  calculation  of  normal  value, 
and  that  deductions  for  inland  freight 
from  plant  to  warehouse  and 
warehousing  expenses  were 
inadvertently  excluded  from  the 
calculation  of  normal  value.  Because 
these  errors  taken  together  constitute  a 
significant  ministerial  error,  as  defined 
in  19  CFR  351.224(g),  we  are  amending 
our  preliminary^  determination.  In 
accordance  wita  this  amendment,  we 
will  amend  POSCO's  cash  deposit  rate 
from  12.59  to  3.62  percent,  and  the  All 
Other's  rate  froiii  12.59  to  3.92  percent. 
See  "Suspension  of  Liquidation" 
section,  below.  | 

Amended  Preliminary  Determination 

As  a  result  of  pur  correction  of  these 
ministerial  errors,  we  have  determined 
the  following  amended  weighted- 
average  dumping  margins  apply: 


Manufacturer  'exporter 


Inchon  

POSCO  

Taihan  Electric 
All  Others  


A/ire 


Margin  per- 
centage 


0.00 

3.92 

58.79 

3.92 


Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  will  instruct  the  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  normal 
value  exceeds  the  U.S.  price,  as 
indicated  in  the  chart  above.  We  will 
also  instruct  the  Customs  Service  not  to 
require  cash  deposits  for  manufacutrers/ 
exporters  with  de  minimis  or  zero 
margins.  These  suspension-of- 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  are  notifying  the  U.S. 
International  Trade  Commission  ("ITC") 
of  our  amended  determination.  If  our 
final  determination  is  affirmative,  the 
ITC  will  determine  before  July  6, 1999, 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injury  to, 
the  U.S.  industry. 

Public  Comment 

Case  briefs  or  other  written  comments 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  February 
23,  1999,  and  rebuttal  briefs,  Umited  to 
issues  raised  in  case  briefs,  no  later  than 
March  1, 1999.  A  list  of  authorities  used 
and  an  executive  summary  of  issues 
should  accompany  any  briefs  submitted 
to  the  Department.  Such  summary 
should  be  limited  to  five  pages  total, 
including  footnotes.  In  accordance  with 
section  774  of  the  Act,  we  will  hold  a 
public  hearing,  if  requested,  to  afford 
interested  parties  an  opportunity  to 
comment  on  arguments  raised  in  case  or 
rebuttal  briefs.  Tentatively,  the  hearing 
will  be  held  no  later  than  March  3, 
1999,  time  and  room  to  be  determined, 
at  the  U.S.  Department  of  Commerce, 
14th  Street  and  Constitution  Avenue, 
N.W..  Washington,  D.C.  20230.  Parties 
should  confirm  by  telephone  the  time, 
date,  and  place  of  the  hearing  48  hours 
before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  no  later  than 
February  3, 1999.  Requests  should 
contain:  (1)  the  party's  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  and  (3)  a  list  of  the 


issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  We  will  make  our 
final  determination  no  later  than  May 
19,  1999. 

This  amended  preliminary 
determination  and  notice  are  in 
accordance  with  section  733(d)(2)  of  the 
Act  and  19  CFR  351.224  of  the 
Department's  regulations. 

Dated:  January  14, 1999. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  99-1777  Filed  1-25-99;  8:45  am] 
BiLUNQ  COOE  3610-OS-P 


DEPARTMEffT  OF  COMMERCE 

International  Trade  Administration 

University  of  Pennsylvania,  et  ai.; 
Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Electron  Microscopes 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  98-043.  Applicant: 
University  of  Pennsylvania, 
Philadelphia,  PA  19104-6085. 
Instrument:  Electron  Microscope,  Model 
JEM-1010.  Manufacturer:  JEOL  Ltd., 
Japan.  Intended  Use:  See  notice  at  63  FR 
50211,  September  21. 1998.  Order  Date: 
July  1,1998. 

Docket  Number:  98-044.  Applicant: 
University  of  North  Dakota  School  of 
Medicine  &  Health  Sciences,  Grand 
Forks,  ND  58202.  Instrument:  Electron 
Microscope,  Model  H-7500. 
Manufacturer:  Hitachi,  Japan.  Intended 
Use:  See  notice  at  63  FR  50211, 
September  21,  1998.  Order  Date;  April 
14,  1998. 

Docket  Number:  98-045.  Applicant: 
The  University  of  Texas  Health  Science 
Center  at  San  Antonio,  San  Antonio,  TX 
78284-7750.  Instrument:  Electron 
Microscope,  Model  EM208S. 
Manufacturer  N.V.  Philips,  Czech 
Republic.  Intended  Use:  See  notice  at  63 
FR  50556,  September  22,  1998.  Order 
Date:  July  9,  1998. 

Docket  Number:  98-048.  Applicant: 
North  Carolina  State  University, 
Raleigh,  NC  27695.  Instrument:  Election 
Microscope,  Model  JEM-2010F. 
Manufacturer:  JEOL  Ltd.,  Japan. 
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Intended  Use:  See  notice  at  63  FR 
58368,  October  30, 1998.  Order  Date: 
August  13. 1998. 

Docket  Number:  98-055.  Applicant: 
Mount  Sinai  School  of  Medicine,  New 
York,  NY  10029.  /nstru/nenf;  Electron 
Microscope  and  Accessories,  Model  H- 
7500.  Manufacturer  Hitachi  Scientific 
Instruments,  Japan.  Intended  Use:  See 
notice  at  63  FR  63292,  November  12, 
1998.  Order  Date:  June  30,  1998. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign 
instrument  is  a  conventional 
transmission  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 
CTEM.  We  know  of  no  CTEM,  or  any 
other  instrument  suited  to  these 
purposes,  which  was  being 
manufactured  in  the  United  States 
either  at  the  time  of  order  of  each 
instrument  or  at  the  time  of  receipt  of 
application  by  the  U.S.  Customs 
Siervice. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
(PR  Doc.  99-1774  Filed  1-25-99;  8:45  am] 
BILLMQ  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  Minnesota,  et  at.;  Notice 
of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  98-046.  Applicant: 
University  of  Minnesota,  Minneapolis, 
MN  55455.  Instrument:  (2)  Bioelectric 
Impedance  Tomographs,  Models  APT/ 
EIT  and  Mk3a  EIT/APT.  Manufacturer: 
University  of  Sheffield,  United 


Kingdom.  Intended  Use:  See  notice  at  63 
FR  50556,  September  22, 1998.  Reasons: 
The  foreign  instrument  provides  real 
time  dynamic  imaging  of  cardiac  blood 
volume  changes  and  characterization  of 
tissues  such  as  the  lung  using  16- 
channel  recording  for  bioelectric 
impedance  tomography.  Advice 
received  from:  National  Institutes  of 
Health,  December  10, 1998. 

Docket  Number:  98-049.  Applicant: 
North  Carolina  State  University, 
Raleigh,  NC  27695-7212.  Instrument: 
Oxylite  Oxygen  Monitor,  Model  2000. 
Manufacturer:  Oxford  OptcHiix  Ltd., 
United  Kingdom.  Intended  Use:  See 
notice  at  63  FR  58368,  October  30, 1998. 
Reasons:  The  foreign  instrument 
provides  an  optical  technique  that 
incorporates  a  non-metallic  fiber  optic 
probe  that  may  remain  in-situ  during 
magnetic  resonance  imaging.  Advice 
received  from:  National  Institutes  of 
Health,  December  10, 1998. 

Docket  Number:  98-056.  Applicant: 
University  of  Wisconsin-Madison, 
Madison,  WI  53706.  Instrument:  Piezo 
Manipulator,  Model  PPM-150FU. 
Manufacturer:  Prime  Tech  Ltd.,  Japan. 
Intended  Use:  See  notice  at  63  FR 
63292,  November  12, 1998.  Reasons: 
The  foreign  instrument  provides  a  rapid 
and  controllable  deformation  piezo 
electric  element  to  drill  carefully 
through  the  zona  pellucida  and  enter  a 
cell  with  minimal  damage  or 
deformation  during  transgenic  cloning 
procedures.  Advice  received  from: 
National  Institutes  of  Health,  December 
11,  1998. 

The  National  Institutes  of  Health 
advises  in  its  memoranda  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  for  the  intended  use  of 
each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  99-1775  Filed  1-25-99;  8:45  am] 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  Hawaii,  et  al.;  Notice  of 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211,  U.S.  Etepartment  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
Instruments  described  l>elow,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  98-058.  Applicant: 
University  of  Hawaii,  Honolulu,  HI 
96822.  Instrument:  Directional  Wave 
Buoy.  Manufacturer:  Datawell  bv,  The 
Netherlands.  Intended  Use:  See  notice  at 
63  FR  65174,  November  25,  1998. 
Reasons:  The  foreign  instrument 
provides  (1)  capability  for  long-term 
deployment  over  deep  water  in  the  open 
ocean  for  measuring  directional  waves, 
(2)  real  time  data  access  through 
telemetry  to  onshore  locations  and  (3) 
compatibility  with  similar  research 
projects  in  this  area.  Advice  received 
from:  Two  domestic  manufacturers  of 
similar  equipment,  July  2, 1998. 

Docket  Number:  98-060.  Applicant- 
Iowa  State  University  of  Science  & 
Technology,  Ames,  lA  50011-3616. 
Instrument:  Variable  Temperature 
Scanning  Timneling  Microscope. 
Manufacturer:  Omicron  Vakuimi 
Physik,  Germany.  Intended  Use:  See 
notice  at  63  FR  69264,  December  16, 
1998.  Reasons:  The  foreign  instrument 
provides  (1)  precise  control  of  the 
temperatiue  of  the  sample  and  the  STM 
scanner  over  a  range  of  25°  K  to  750°  K, 
(2)  deposition  of  metal  within  the 
microscope  and  (3)  continuous  imaging 
of  the  sample  during  deposition.  Advice 
received  from:  A  domestic  manufacturer 
of  similar  equipment,  August  25,  1998. 

Domestic  manufacturers  of  similar 
equipment  advise  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  val"e  for  the 
intended  use  of  each  instmment 
(comparable  cases). 
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We  know  of  nb  other  instrument  or 
apparatus  being  tnanufactured  in  the 
United  States  wUch  is  of  equivalent 
scientific  value  t)  either  of  the  foreign 
instruments. 
Frank  W.  Creel, 
Director,  Statutory^port  Programs  Staff. 
[FR  Doc.  99-1776  ^iled  1-25-99;  8:45  ami 
MLUNQ  CCX>E  MIO 


DEPARTMENT  OF  COMMERCE 


National  Oceanic  and  Atmospheric 
Administration 

p.D.0i0899q 

Marine  IMammali;  Scientific  Research 
Permit  (PHF393-^1 480-00) 

AGENCY:  Nationai  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuancelof  Permit. 

SUMMARY:  Notice!  is  hereby  given  that 
Ms.  Deborah  A.  Glockner-Ferrari,  39 
Woodvine  Court} Covington,  LA  70433, 
has  been  issued  i  permit  to  take  North 
Pacific  humpback  whales  [Megaptera 
novaeangliae),  b^ttlenose  dolphins 
[Tursiops  truncatus),  Hawaiian  spinner 
dolphins  [Stenelh  longirostris],  spotted 
dolphins  (Stenella  attenuata),  false 
killer  whales  [Pseudorca  crassidens), 
and  pilot  whalesj (G/o6icepha/a 
macrorhynchus)  for  purposes  of 
scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  recAiest  or  by  appointment 
in  the  following  pffices: 

Permits  Division.  Office  of  Protected 
Resources,  NMF$,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Regional  Administrator,  Southwest 
Region,  501  West  Ocean  Boulevard, 
Suite  4200,  Long  Beach,  CA  90802-4213 
(562/980-4001  );lLnd 

Protected  Speqies  Program  Manager, 
Pacific  Islands  A^-ea  Office,  2570  Dole 
Street.  Room  loa,  Honolulu,  HI  9682- 
2396  (808/973-2087). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Drevenaj,  301/713-2289. 

SUPPLEMENTARY  IflFORMATtON:  On 
December  4,  1998,  notice  was  published 
in  the  Federal  Register  (63  FR  67045) 
that  a  request  for  a  scientific  research 
permit  to  take  the  above-references 
species  had  been  submitted  by  the 
above-named  individual.  The  requested 
permit  has  been  ssued  under  the 
authority  of  the  1  Aaiine  Mammal 
Protection  Act  o  1972,  as  amended  (16 
U.S.C.  1361  et  St  q.],  the  Regulations 


Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  parts  217- 
227). 

Issuemce  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit  (1)  was  applied  for  in  good 
faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit,  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  January  19, 1999. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  99-1767  Filed  1-25-99;  8:45  am] 
BILUNO  CODE  3S10-22-F 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  99-1] 

Cadet  Manufacturing  Company; 
Complaint 

agency:  Consxmier  Product  Safety 

Commission. 

ACTION:  Publication  of  a  complaint 

under  the  Consumer  Product  Safety  Act. 

SUMMARY:  Under  provisions  of  its  Rules 
of  Practice  for  Adjudicative  Proceeding 
(16  CFR  Part  1025),  the  Consumer 
Product  Safety  Commission  must 
publish  in  the  Federal  Register 
Complaints  which  it  issues.  Published 
below  is  a  Complaint  in  the  matter  of 
Cadet  Manufacturing  Company. 
SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Complaint  appears  below. 

Dated:  January  21, 1999. 

Sadye  E.  Dunn, 

Secretary. 

In  the  Matter  of  Cadet  Manufacturing 
Company,  2500  W.  Fourth  Plain  Boulevard, 
Vancouver,  Washington  98660,  a  Domestic 
Corporation. 

COMPLAINT 

Nature  of  Proceedings 

1.  This  is  an  administrative 
enforcement  proceeding  pursuant  to 
section  15  of  the  Consimfier  Product 
Safety  Act  ("CPSA"),  as  amended,  15 
U.S.C.  2064,  for  public  notification  and 
remedial  action  to  protect  the  public 
fi'om  substantial  risks  of  injury 
presented  by  certain  electric  in-wall 
heaters  manufactured  by  Cadet 


Manufacturing  Company  of  Vancouver, 
Washington.  This  proceeding  is 
governed  by  the  Rules  of  Practice  for 
Adjudicative  Proceedings  before  the 
Consumer  Product  Safety  Commission, 
16  CFR  Part  1025. 

Jurisdiction 

2.  This  proceeding  is  instituted 
pursuant  to  the  authority  contained  in 
sections  15(c),  (d),  and  (f)  of  the  CPSA, 
15  U.S.C.  2064(c),  (d),  and  (f). 

Parties 

3.  Complaint  Counsel  is  the  staff  of 
the  Legal  Division,  Office  of 
Compliance,  Consumer  Product  Safety 
Commission,  an  independent  federal 
regulatory  commission  established 
pursuant  to  section  4  of  the  CPSA,  15 
U.S.C.  2053. 

4.  Respondent  Cadet  Manufacturing 
Company  ("Cadet")  is  a  domestic 
corporation  last  organized  and  existing 
under  the  laws  of  the  State  of 
Washington,  since  1993,  with  its 
principal  place  of  business  located  at 
2500  W.  Fourth  Plain  Boulevard, 
Vancouver,  Washington  98660. 

5.  Cadet  manufactures  electric  heaters 
for  use  in  or  aroimd  a  permanent  or 
temporary  household  or  residence;  and 
is,  therefore,  a  "manufacturer"  of 
"consumer  product[sl,"  as  those  terms 
are  defined  in  sections  3(a)  (1)  and  (4) 
of  the  CPSA,  15  U.S.C.  2052(a)  (1)  and 
(4). 

Consumer  Products 

6.  Since  1978,  Cadet  has 
manufactured  and  distributed  in 
commerce  electric  in-wall  heaters  for 
use  in  homes  and  residences  under  the 
brand  names  "Cadet"  and  "Encore,"  edl 
models  and  variants  within  each  model 
of  the  series  FW  (models  FW-051,  FW- 

101,  FW-122,  FW-202,  FW-202,  and 
FW-751),  manufactured  between  1978 
and  1989;  series  FX  (Models  FX-051, 
FX-052,  FX-071,  FX-072,  FX-101,  FX- 

102,  FX-151,  FX-122,  FX-152,  FX-202, 
and  FX-242),  manufactured  between 
1984  and  1995;  series  LX  (models  LX- 
242,  LX-242,  LX-302,  LX-302,  LX-^02, 
LX-402,  and  LX-^82),  manufactured 
between  1984  and  1995;  series  TK 
(models  TK-051,  TK-071,  TK-072,  TK- 
101,  TK-102,  TK-151,  and  TK-152), 
manufactured  between  1986  and  1998; 
series  ZA  (models  ZA-051,  ZA-052, 
ZA-071,  ZA-072,  ZA-101,  ZA-102, 
ZA-122,  ZA-151,  ZA-152,  ZA-202, 
ZA-242,  manufactured  between  1984 
and  1995);  first  generation  series  Z 
(models  Z-072,  Z-101,  Z-102,  Z-152, 
Z-202,  and  Z-208),  manufactured 
between  1993  and  1997;  and/or  all 
series  and  models  of  the  same  or 
functionally  identical  heaters 
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manufactured  and  distributed  by  Cadet 
under  the  Encore  brand  (hereinafter 
collectively,  the  "heaters").  Each  of  the 
heaters  is,  therefore,  a  "consumer 
product"  "distributed  in  commerce" 
within  the  meaning  of  sections  3(a)(1) 
and  (11)  of  the  CPSA,  15  U.S.C. 
2052(a)(1).  and  (11),  respectively. 

7.  Each  of  the  heaters  consists  of  a 
motor-driven  fan,  a  heating  element, 
and  an  over-temperature  limit  control 
switch  ("OTC")  housed  in  a  metal  box 
that  is  intended  to  be  installed  in  a  wall 
or  under  cabinets.  The  heater  is 
connected  to  the  main  electric  power 
supply  in  the  home  or  residence.  When 
energized  with  electric  current,  the  fan 
of  the  heater  pulls  room  air  over  the 
heating  element,  and  pushes  the  heated 
air  back  into  the  room. 

Product  Defect 

8.  The  heaters  within  series  FW,  FX, 
LX,  TK.  ZA,  and/or  the  same  or 
functionally  identical  Encore  brand 
heaters,  are  defective  because  their 
design  causes  the  heaters  to  overheat, 
fail,  and  catch  fire;  and/ or  allow  lint, 
dirt,  or  debris  within  the  heaters  to 
catch  fire.  The  heater  design  can  also 
cause  the  heaters  to  spew  flames  and/or 
burning  or  molten  particles,  or  eject 
sparks  into  the  living  space  of  a  home 
or  residence,  or  energize  the  heaters 
creating  a  risk  of  electric  shock. 

9.  The  heaters  within  the  series  FW, 
FX.  LX.  TK.  ZA  heaters,  and/ or  same  or 
functionally  identical  Encore  brand 
heaters,  are  defective  because  they  were 
manufactured  or  assembled  with 
inadequate  or  faulty  components, 
electrical  connections,  and/or  contacts, 
which  cause  the  components,  electrical 
connections,  and/or  contacts  to  fail, 
overheat,  and  catch  fire;  and/or  allow 
lint,  dirt,  or  debris  within  the  heaters  to 
catch  fire.  These  defects  can  also  cause 
the  heaters  to  spew  fiames  and/or 
burning  or  molten  particles,  or  eject 
sparks  into  the  living  space  of  a  home 
or  residence. 

10.  The  heaters  within  the  first 
generation  Z  series,  and/or  the  same  or 
functionally  identical  Encore  heaters  are 
defective  in  design  or  manufacture 
because  the  heater  element  can 
overheat,  explode,  and  spew  molten 
metal  particles  into  the  living  space  of 

a  home  or  residence. 

Substantial  Product  Hazards  and  Risks 
of  Injury 

11.  The  design  defects  in  the  series 
FW,  FX,  LX,  TK,  ZA  heaters,  and/or  the 
same  or  functionally  identical  Encore 
brand  heaters,  identified  in  paragraph  8 
above  are  prevalent  within  those 
heaters. 


12.  The  manufacturing  or  assembly 
defects  in  the  series  FW,  FX.  LX.  TK,  ZA 
heaters,  and/or  the  same  or  functionally 
identical  Encore  brand  heaters, 
identified  in  paragraph  9  above  are 
prevalent  within  those  heaters. 

13.  The  design  or  manufacturing 
defects  in  the  first  generation  series  Z 
heaters,  and/or  the  same  or  functionally 
identical  Encore  brand  heaters. 
identified  in  paragraph  10  above  are 
prevalent  within  those  heaters. 

14.  The  defects  identified  and 
described  in  paragraphs  8  through  10 
above  have  caused  or  contributed  to 
serious  thermal  bums  aad  death,  and 
are  likely  to  cause  serious  electric  shock 
injury  and  death. 

15.  The  staff  knows  of  at  least  183 
instances  of  electrical  fire  or 
malfunction  involving  the  heaters:  85 
units  of  series  FX;  18  units  of  series  FW; 
2  units  of  series  LX;  49  units  of  series 
ZA;  2  units  of  series  TK;  and  27  units 
of  series  Z  (first  generation);  including 
131  heaters  that  allegedly  smoked, 
sparked,  caught  fire,  emitted  flame,  and/ 
or  ejected  burning  particles  or  molten 
metal  particles  as  the  result  of  the 
defects  identified  and  described  in 
paragraphs  8  through  10  above.  These 
incidents  have  resulted  in  three  deaths 
and  two  bum  injuries. 

16.  Between  1978  and  1998,  Cadet 
manufactured  approximately  1,800.000 
potentially  defective  heaters  that 
present  the  hazards  and  risks  of  injury 
described  in  paragraphs  14  and  15 
above. 

17.  It  is  likely  that  the  series  FX.  FW. 
LX,  TK.  first  generation  Z.  ZA  heaters, 
and/or  the  same  or  functionally 
identical  Encore  brand  heaters,  will 
continue  to  fail  in  the  same  way  and  to 
present  the  same  hazards  and  risks  of 
injury  as  a  result  of  the  defects 
described  in  paragraphs  8  through  10 
above,  if  pubUc  notice  and  remedial 
actions  are  not  taken  to  eliminate  or 
reduce  the  risk  of  injury  presented  by 
the  heaters.  Each  of  the  heaters, 
therefore,  presents  a  "substantial 
product  hazard"  within  the  meaning  of 
sections  15(a)(2)  of  the  CPSA.  15  U.S.C. 
2064(a)(2).  by  reason  of  the  substantial 
risk  of  injiuy  or  death  alleged  in 
paragraphs  11  through  17  above. 

Relief  Sought 

Complaint  Coimsel  requests  the 
Commission  to  issue  the  following 
reUef. 

A.  Determine  that  the  beaters  present 
a  substantial  product  hazard  within  the 
meaning  of  section  15(a)(2).  15  U.S.C. 
2064(a)(2). 

B.  Determine  that  public  notification 
under  section  15(c)  of  the  CPSA.  15 
U.S.C.  2064(c).  is  required  to  protect  the 


public  adequately  from  the  risks  of 
injury  presented  by  the  heaters. 

C.  Order  Cadet,  under  section  15(c)  of 
the  CPSA,  15  U.S.C.  2064(c).  to  give 
such  notice  as  is  reasonably  necessary  to 
protect  the  public. 

D.  Order  Cadet,  under  section  15(d)  of 
the  CPSA.  15  U.S.C.  2064(d).  to  cease 
manufacturing  for  sale,  offering  for  sale, 
and  distributing  in  commerce  the 
defective  heaters. 

E.  Order  Cadet  under  section  15(d)  of 
the  CPSA,  15  U.S.C.  2064(d).  to  elect 
one  of  the  following  remedial  actions: 

1 .  Repair  each  heater  in  such  a 
manner  that  it  is  free  of  defect  and 
works  in  a  proper  and  safe  manner. 

2.  Replace  each  heater  with  a  new 
heater,  free  of  any  defect,  that  works  in 
a  proper  and  safe  manner. 

3.  Refund  the  purchase  price  of  each 
heater,  including  the  costs  of  materials, 
labor,  and  profit. 

F.  Order  Cadet  to  submit  a  corrective 
action  plan  satisfactory  to  the 
Commission  that  requires  Cadet  to 
undertake  public  notice  and  remedial 
actions  in  accordance  with  paragraphs 
C.  D.  and  E  above,  pursuant  to  section 
15(d)  of  the  CPSA.  15  U.S.C.  2064(d). 

G.  Order  Cadet  for  a  period  of  five  (5) 
years  after  issuance  of  the  Final  Order 
in  this  matter,  to  notify  the  Commission 
at  least  sixty  (60)  days  prior  to  any 
change  in  its  business  (such  as 
incorporation,  dissolution,  assignment, 
sale,  or  petition  for  bankruptcy)  that 
results  in,  or  is  intended  to  result  in,  the 
emergence  of  a  successor  corporation, 
going  out  of  business,  or  any  other 
change  that  might  affect  compliance 
obligations  under  a  Final  Order  issued 
by  the  Commission  in  this  matter. 

H.  Grant  such  other  and  further  relief 
as  the  Commission  may  deem  necessary. 

Issued  by  Order  of  the  Commission. 

Dated:  January  14, 1999. 
Alan  H.  Schoem, 

Assistant  Executive  Director,  Office  of 
Compliance,  Consumer  Product  Safety 
Commission.  Washington,  DC  20207.  Tel: 
1301)  504-0621,  ext.  1349. 
Eric  L  Stone, 

Director.  Legal  Division,  Office  of 
Compliance,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207,  Tel: 
(301)504-06261.  ext.  1350. 
Earl  A.  Gershenow. 
Howard  N.  Tamoff, 

Trial  Attorneys,  Complaint  Counsel,  Legal 
Division,  Office  of  Compliance,  Consumer 
Product  Safety  Commission,  Washington,  DC 
20207,  Tel:  (301)  504-9626,  ext.  1343. 
Hand  Delivery  Address:  4330  East  West 

Highway,  Room  613,  Bethesda,  Maryland 
20814. 
[FR  Doc.  99-1779  Filed  1-25-99:  8:45  am) 

BILUNG  CODE  63S0-01-P 
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DEPARTMENT  ^F  DEFENSE 

I 

Department  of  tne  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  Spectrum  Management  Study  in 
support  of  the  H  3  USAF  Scientific 
Advisory  Board  ivill  meet  in  Rosslyn, 
VA  on  February  24-25,  1999  fi-om  8:00 
A.M.  to  5:00  P.M. 

The  purpose  of  the  meeting  is  to  kick 
off  the  1999  Qui<:klook  Study  on 
Spectnun  Management. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  Uniteq  States  Code, 
specifically  subj^agraphs  (1)  and  (4) 
thereof. 

For  further  infbrmation,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (70p)  697-8404. 
Carotyn  A.  Lu 

Air  Force  Federal  liegister  Liaison. 
(PR  Doc.  99-1667  1  'iled  1-25-99;  8:45  am) 
BNJJNG  CODE  S001-M  -P 


DEPARTMENT  pF  DEFENSE 

Department  of  t^e  Army 

I 
Avaiiability  of  Exclusive  Licensing  of 
U.S.  Patent  Nos.  5,806,741  for  a  Load 
Carrying  System  and  5,724,707  for  an 
interlock  Attaching  Strap  System 

agency:  U.S.  Ariiy  Soldier  and 
Biological  Chemical  Command, 
Department  of  Oefense. 
ACTION:  Notice.    I 

SUMIiilARY:  In  accordance  with  37  CFR 
404.7(a)(1),  announcement  is  made  of 
prospective  exclusive  licenses  for  a  load 
carrying  system  »nd  an  interlock 
attaching  strap  sfstem  described  in  U.S. 
Patent  Nos.  5,8oi.741  and  5,724,707, 
respectively. 

DATES:  Written  objections  must  be  filed 
on  or  before  26  March  1999. 
ADDRESSES:  U.S.  Army  Soldier  and 
Biological  Chemical  Command,  Soldier 
Systems  Center,  Office  of  Counsel,  Attn: 
Patent  Counsel,  15  Kansas  Street, 
Natick,  MA  017e»-5035. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Vincent  J.  Ranuc^i,  Patent  Counsel  at 
508-233-4510. 

SUPPLEMENTARY  INFORMATION:  The  Load 
Carrying  System  jwas  invented  by  Mr. 
John  Kirk.  The  Interlock  Attaching  Strap 
System  was  invented  by  Messrs.  John 
Kirk,  Gerald  Tattpn  and  Paul  Dersain. 
Rights  in  the  invention  are  vested  in  the 
U.S.  Government  as  represented  by  the 
Secretary  of  the  Army  at  the  U.S.  Army 
Soldier  and  Biological  Chemical 


Command,  Soldier  Systems  Center 
(SBCCOM).  Under  the  authority  of 
Section  11(a)(2)  of  the  Federal 
Technology  Transfer  Act  of  1986  (Pub. 
L.  92-502)  and  Section  207  of  Title  35, 
U.S.  Code,  the  Department  of  the  Army, 
as  represented  by  SBCCOM,  intends  to 
grant  exclusive  licenses  on  the  load 
carrying  system  and  an  interlock 
attaching  strap  system  to  Specialty 
Defense  Systems,  a  Division  of 
Speciality  Plastic  Products,  530 
Sherwood  Avenue,  Dunmore,  PA  18512. 
Pursuant  to  37  CFR  404.7(a)(1),  any 
interested  party  may  file  written 
objections  to  the  prospective  license 
agreement.  Written  objections  should  be 
directed  to  the  above  address. 
Mary  V.  YonU, 

Alternate  Army  Federal  Register  Liaison 
Officer. 

[FR  Doc.  99-1768  Filed  1-25-99;  8:45  am] 
WLUNG  CODE  3710-08-M 


DEPARTMENT  OF  EDUCATION 

President's  Board  of  Advisors  on 
Historically  Blacic  Colleges  and 
Universities  Meeting 

AGENCY:  President's  Board  of  Advisors 

on  Historically  Black  Colleges  and 

Universities,  U.S.  Department  of 

Education. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  agenda  of  the  meeting  of 
the  President's  Board  of  Advisors  on 
Historically  black  Colleges  and 
Universities.  This  notice  also  describes 
the  functions  of  the  Board.  Notice  of  this 
meeting  is  required  under  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act. 

DATES  AND  TIMES:  Thursday,  February  4, 
1999  from  9:00  a.m.  to  5:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  Capitol  Hotel  located  at 
550  C  Street,  S.W.,  Washington.  D.C. 
20024. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Treopia  Washington,  White  House 
Initiative  on  Historically  Black  Colleges 
and  Universities,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  the  Portals  Building,  Suite  605, 
Washington,  DC  20202-5120. 
Telephone:  (202)  708-8667. 
SUPPLEMENTARY  INFORMATION:  The 
President's  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities  was  established  imder 
Executive  Order  12876  of  November  1, 
1993.  The  Board  was  established  to 
advise  on  federal  polices  that  impact 
upon  Historically  Black  Colleges  and 


Universities,  to  advise  on  strategies  to 
increase  participation  of  Historically 
Black  Colleges  and  Universities  in 
federally  sponsored  programs  and 
funding  opportunities,  and  to  advise  on 
strategies  to  increase  private  sector 
support  for  these  colleges. 

The  meeting  of  the  Board  is  open  to 
the  public.  The  meeting  will  focus  on 
review  of  federal  agency  progreun 
activity  with  historically  black  colleges 
and  universities,  and  new  initiatives 
from  the  Higher  Education 
reauthorization  Act. 

Records  are  kept  of  all  Board 
procedures  and  are  available  for  public 
inspection  at  the  White  House  Initiative 
on  Historically  Black  Colleges  and 
Universities  located  at  1250  Maryland 
Avenue,  S.W.,  the  Portals  building. 
Suite  605,  Washington,  DC,  20202,  from 
the  hours  of  8:30  a.m.  to  5:00  p.m. 
Maureen  A.  McLaughlin, 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  99-1688  Filed  1-25-99;  8:45  am] 

BILUNG  CODE  400(M)1-M 


DEPARTMENT  OF  ENERGY 

Idaho  Operations  Office 
Office  Of  Site  Operations 

National  Analytical  Management 
Program  Notice  99-01 

AGENCY:  Idaho  operations  office. 
Department  of  Energy  (DOE). 
ACTION:  Notice  of  meetings  open  to  the 
public. 

SUMMARY:  The  National  Analytical 
Management  Program  within  the  Office 
of  Site  Operations  is  announcing  that 
the  Environmental  Protection  Agency, 
Department  of  Energy,  Department  of 
Defense,  Food  and  Drug  Administration, 
National  Institute  of  Standards  and 
Technology,  Nuclear  Regulatory 
Commission,  and  U.S.  Geological 
Survey  are  meeting  to  develop  a  joint 
interagency  guidance  manual  for 
programs  and  laboratories  to  use  when 
planning  and  implementing  the  analysis 
of  environmental  samples  for 
radioactivity.  The  manual  uses  a 
performance  based  approach  and  will 
provide  guidance  to  both  project 
planners  and  laboratory  personnel.  The 
guidance  is  being  developed  as  a  draft 
document  entitled  the  MultiAgency 
Radiation  Laboratory  Protocol 
(MARLAP)  Manual,  and  it  is  anticipated 
that  the  final  product  will  be  a 
consensus  docimient  each  agency  can 
agree  upon  and  adopt.  Meetings  of  the 
group  are  open  to  the  public  on  a  first 
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come,  space  available  basis  with 
advance  registration.  The  agenda  for  this 
meeting  will  be  available  on  the 
appropriate  INTERNET  sites  listed  in 
the  SUPPLEMENTARY  INFORMATION  section. 

DATES:  A  meeting  will  be  held  on 
February  8,  9, 10,  from  9:00  a.m.  until 
5:30  p.m.  and  on  February  11  from  8:30 
a.m.  until  12:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology  (NIST),  Gaithersburg,  MD, 
Building  245,  Room  C-301. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  attend  this  meeting 
should  contact  Kenneth  Inn  at  301-975- 
5541  to  register.  Persons  needing  further 
information  concerning  this  group  and 
the  work  of  developing  the  MultiAgency 
Radiation  Laboratory  Protocols  Manual 
should  contact  Stan  Morton,  U.S. 
E>epartment  of  Energy/National 
Analytical  Management  Program,  850 
Energy  Drive,  Idaho  Falls,  Idaho,  83402, 
(208) 526-2186. 

SUPPLEMENTARY  INFORMATION:  The 
schedule,  location,  and  registration 
information  for  future  meetings  will  be 
posted  at  the  following  INTERNET  sites: 
EPA,  http://www.epa.gov/radiation/ 

marlap 
DOE/EM,  http://www.em.doe.gov/namp 
DOE/EH,  http://tis.eh.doe.gov/oepa 
NRC,  http://vkrww.nrc.gov/NRC/ 

PUBLIC/meet.html#OTHER 

Issued  in  Washington,  DC  on  January  14, 
1999. 

John  S.  Morton, 

Director,  National  Analytical  Management 
Program. 
(PR  Doc.  99-1721  Filed  1-25-99;  8:45  ami 

BILUNG  CODE  64S»41-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 46-000] 

ANR  Pipeline  Company;  Notice  of 
Request  Under  Blanket  Authorization 

January  20. 1999. 

Take  notice  that  on  January  11, 1999, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP99-146- 
000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  construct 
and  operate  under  the  provisions  of 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA)  an  interconnection  between  ANR 
and  Brownsville  Power  I,  LLC 


(Brownsville),  all  as  more  fully  set  forth 
in  the  request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

ANR's  proposed  interconnection  will 
be  located  at  its  30-inch  main  line  and 
30-inch  loop  line  in  Haywood  County, 
Tennessee  and  will  allow  deliveries  of 
natural  gas  to  Brownsville's  proposed 
power  plant  in  Haywood  County, 
Tennessee.  ANR's  proposed 
interconnection  will  consist  of  two  12- 
inch  hot  taps,  one  each  on  ANR's  30- 
inch  main  Une  and  30-inch  loop  line; 
one  10-inch  ultrasonic  meter  assembly 
and  one  4-inch  turbine  meter  assembly; 
an  electronic  measurement  system;  one 
air-conditioned  10  foot  by  10  foot 
building  suitable  for  flow  computer 
equipment;  instrumentation  to  monitor 
flow  or  pressure;  and  approximately 
1,000  feet  of  12-inch  piping.  The 
maximum  daily  volimie  of  the  proposed 
interconnection  will  be  83.0  Mmcf/d. 
The  total  cost  of  ANR's  facilities  will  be 
approximately  $740,000,  which  will  be 
fully  reimbursed  by  BrowTisville. 

ANR  states  that  the  construction  of 
the  proposed  interconnection  facilities 
will  have  no  effect  on  its  peak  day  and 
annual  deliveries,  that  its  existing  tariff 
does  not  prohibit  additional 
interconnections,  that  deliveries  will  be 
accomplished  without  detriment  or 
disadvantage  to  its  other  customers  and 
that  the  total  volumes  delivered  will  not 
exceed  total  volumes  authorized  prior  to 
this  request. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  writhin  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn! 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natiu-al  Gas  Act. 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  99-1673  Filed  1-25-99;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 56-001] 

Discovery  Gas  Transmission  LLC; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  20, 1999. 

Take  notice  that  on  January  15,  1999, 
Discovery  Gas  Transmission  LLC 
(Discovery)  tendered  the  following  tariff 
sheets  for  filing  as  part  of  its  FERC  Gas 
Tariff,  Original  Volimie  No.  1,  with  an 
effective  date  of  January  1,  1999: 

Second  Revised  Sheet  No.  127 
Second  Revised  Sheet  No.  128 
Second  Revised  Sheet  No.  133 
Second  Revised  Sheet  No.  169 
Original  Sheet  No.  169A 
Original  Sheet  No.  252 

Discovery  states  that  the  purpose  of 
the  filing  is  to  clarify  its  right  of  first 
refusal  procedures  and  its  capacity 
allocation  procedures  with  respect  to 
negotiated  rates  in  order  to  comply  with 
the  Commission's  December  30, 1998, 
letter  order  in  the  captioned  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  tg  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 

(FR  Doc.  99-1676  Filed  1-25-99;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-6-23-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  FERC 
Gas  Tariff 

January  20, 1999. 

Take  notice  that  on  January  14,  1999 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filirip  as  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
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attributable  to  a  i 
purchased  from  I 
Transmission  Co 
under  its  Rate  S<j 
the  costs  of  whic 


Volume  No.  1,  certain  revised  tariff 
sheets  in  the  abo  ve  captioned  docket, 
bear  a  proposed  effective  date  of 
February  1,  1993. 

ESNG  states  tt  at  the  purpose  of  this 
instant  filing  is  tp  track  rate  changes 
^torage  service 
Columbia  Gas 
joration  (Columbia) 
ledules  SST  and  FSS, 
comprise  the  rates 
and  charges  payable  under  ESNG's  Rate 
Schedule  CFSS.  JThis  tracking  filing  is 
being  made  pursuant  to  Section  3  of 
ESNG's  Rate  Scl^dule  CFSS. 

ESNG  states  tHat  copies  of  the  filing 
have  been  servea  upon  its  jurisdictional 
customers  and  ir  terested  State 
Commissions. 

Any  person  de  siring  to  be  heard  or  to 
protest  said  filin ;  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  F  egulatory  Commission, 
888  First  Street.  fiE.,  Washington.  DC 
20426,  in  accord  mce  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Reguli  tions.  All  such  motions 
or  protests  must  se  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  R(gulations.  Protests  will 
be  considered  b>  the  Commission  in 
determining  the  ippropriate  action  to  be 
taken,  but  will  n  )t  serve  to  make 
protestants  partios  to  the  proceedings. 
Any  person  wish  ing  to  become  a  party 
must  file  a  motic  n  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
|FR  Doc.  99-1679  tiled  1-25-99;  8:45  ami 

BILLING  CODE  6717-01  -M 


DEPARTMENT  QF  ENERGY 

Federal  Energy  ftegulatory 
Commission 

[Docket  No  ER99-$37-000] 

Koch  Power  Louisiana,  L.L.C.;  Notice 
of  Issuance  of  Order 

January  20,  1999. 

Koch  Power  Louisiana  L.L.C.  (KPL)  a 
Delaware  corporation  created  to 
develop,  own  and  operate  a  200  MW 
electric  generating  facility  in 
Sterlington.  Louisiana,  filed  an- 
appUcation  requesting  that  the 
Commission  autlorize  it  to  sell  power  at 
market-based  ratps.  and  for  certain 
waivers  and  autl  orizations.  In 
particular.  KPL  r  squested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Pa(rt  34  of  all  future 
issuance  of  secuj  ities  and  assumptions 


of  Uabilities  by  KPL.  On  January  14. 
1999.  the  Commission  issued  an  Order 
Accepting  For  Filing  Proposed  Market- 
Based  Rates  (Order),  in  the  above- 
docketed  proceedings. 

The  Commission's  January  14,  1999 
Order  granted  the  request  for  blanket 
approval  luider  Part  34.  subject  to  the 
conditions  found  in  Ordering  Paragraph 
(D),  (E).  and  (G): 

(D)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  KPL  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission.  888  First  Street.  N.E., 
Washington,  D.C.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.211  and  385.214. 

(E)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (D)  above.  KPL  is  hereby 
authorized  to  issue  securities  and 
assume  obligations  and  liabilities  as 
guarantor,  indorser.  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  KPL. 
compatible  with  the  public  interest,  and 
reasonably  necessary  or  appropriate  for 
such  purposes. 

(G)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
KPL's  issuances  of  securities  or 
assumptions  of  liabilities.  •   *  * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  16.  1999. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street,  N.E., 
Washington,  D.C.  20426. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-1674  Filed  1-25-99;  8:45  am] 

BILLmO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-669-000] 

SEI  Wisconsin,  L.L.C;  Notice  of 
Issuance  of  Order 

January  20,  1999. 

SEI  Wisconsin,  L.L.C.  (SEI 
Wisconsin),  an  affiliate  of  the  Southern 
Company,  filed  an  application  for 


Commission  authorization  to  engage  in 
wholesale  power  sales  at  market-based 
rates  in  coimection  with  both  the 
construction,  ownership  and  operation 
of  generation  and  incidental 
transmission  assets  as  well  as  the  sale  of 
power  procured  from  other  sources; 
these  sales  will  be  largely  pursuant  to  a 
Power  Purchase  Agreement  entered  into 
between  SEI  Wisconsin  and  Wisconsin 
Electric  Power  Company.  SEI  Wisconsin 
also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
SEI  Wisconsin  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuance  so  securities  and  assumptions 
of  liability  by  SEI  Wisconsin. 

The  Commission's  January  14. 1999 
Order  granted  the  request  for  blanket 
approval  imder  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (F).  (G),  and  (I): 

(F)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  SEI 
Wisconsin  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.211 
and  385.214. 

(G)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (F)  above,  SEI  Wisconsin  is 
hereby  authorized  to  issue  securities 
and  assume  obligations  and  liabilities  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  SEI 
Wisconsin,  compatible  writh  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(I)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of  SEI 
Wisconsin's  issuances  of  securities  or 
assumptions  of  liabilities  *  *  *. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is       • 
February  16.  1999. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-1675  Filed  1-25-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 66-001] 

Stingray  Pipeline  Company;  Notice  of 
Compliance  Filing 

January  20, 1999. 

Take  notice  that  on  January  14, 1999, 
Stingray  Pipeline  Company  (Stingray) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
certain  tariff  sheets  to  be  effective 
January  1, 1999. 

Stingray  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission's  order  issued  E>ecember 
30,  1998  in  Docket  No.  RP99-166-000 
(December  30th  Order,  which  required 
Stingray  to  make  various  revisions  to 
tari^  sheets  submitted  to  part  of 
Stingray's  rate  case  filed  on  December  1, 
1998  in  Docket  No.  RP99-1 66-000. 

Stingray  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tendered  tariff 
sheets  to  become  effective  January  1, 
1999,  pursuant  to  the  December  30th 
Order. 

Stingray  states  that  copies  of  the  filing 
have  been  mailed  to  its  customers, 
interested  state  regulatory  agencies  and 
all  parties  set  out  on  the  official  service 
left  in  Docket  No.  RP99-166. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Section  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  ibe 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
(FR  Doc.  99-1677  Filed  1-25-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 74-003] 

Williams  Gas  Pipeline  Central,  Inc.; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

January  20, 1999. 

Take  notice  that  on  January  14,  1999, 
Williams  Gas  Pipehnes  Central,  Inc. 
(Williams),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  following  tariff 
sheets: 

Effective  January  1, 1999 

First  Revised  Third  Revised  Sheet  No.  6 
First  Revised  Sixth  Revised  Sheet  No.  6A 
Second  Substitute  Second  Revised  Sheet  No. 

38 
Second  Substitute  First  Revised  Sheet  No>  39 

EfEsctive  February  1, 1999 

Substitute  Fourth  Revised  Sheet  No.  6 
Substitute  Seventh  Revised  Sheet  No.  6A 

Williams  states  that  on  December  1 , 
1998,  as  revised  December  11, 1998  and 
E)ecember  18, 1998,  it  made  a  filing  to 
recover  through  an  alternative 
mechanism  any  GSR  costs  not  recovered 
through  the  mechanism  set  forth  in 
Article  14.2  of  its  tariff.  By  order  issued 
December  30, 1998,  the  Commission 
approved  the  recovery  of  these  costs, 
but  directed  Williams  to  file  a 
reservation  surcharge  recovery 
mechanism.  The  instant  filing  is  being 
made  in  compliance  with  the  order. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  list  maintained  by  the 
Commission  in  the  docket  referenced 
above  and  on  all  of  Williams' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Pubfic  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-1678  Filed  1-25-99;  8:45  am] 

BILUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP92-741-001] 

Wliliston  Basin  Interstate  Pipeline 
Company;  Notice  of  Application  for 
Amended  Section  3  Authorization  and 
Request  for  a  Presidential  Permit 

January  20, 1999. 

Take  notice  that  on  January  8, 1999, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  200  North 
Third  Street,  Suite  300.  Bismarck,  North 
Dakota  58501,  filed  in  Docket  No.  CP92- 
741-001  an  application  pursuant  to 
Section  3  of  the  Natural  Gas  Act  (NGA), 
as  amended,  and  Subpart  B  of  Part  153 
of  the  Commission's  Regulations 
thereimder,  for  an  order  amending 
previous  authorization  and  Presidential 
Permit  for  the  construction,  operation, 
and  maintenance  of  natural  gas  pifieline 
facilities  in  Burke  County.  North 
Dakota,  for  the  import  and  export  of  up 
to  10,000  Mcf  per  day  of  natural  gas  at 
the  International  Boimdary  between  the 
United  States  and  Canada,^  all  as  more 
fully  set  forth  in  the  appUcation  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Williston  Basin's  application  states  its 
request  to  amend  the  Presidential 
Permit  and  its  authorization  under 
Section  3  of  the  Natural  Gas  Act  in  order 
to  increase  the  maximum  daily  import 
and/or  export  quantity  from  10,000  Mcf 
per  day  to  28,100  Mcf  per  day  from  or 
to  the  TransGas  Limited  Pipefine  system 
in  Canada.  The  border-crossing  faciUties 
have  a  capacity  of  40,000  Mcf  per  day 
at  its  maximum  allowable  operating 
pressure  of  700  psia,  as  indicated  in 
Williston  Basin's  FERC  Gas  Tariff  Sheet 
No.  775. 

Williston  Basin  avers  that  the  28,100 
Mcf  per  day  represents  the  fine  section 
capacity  of  the  Portal-Tioga  Line  Section 
No.  25  as  reflected  on  Williston  Basin's 
Electronic  Bulletin  Board.  Williston 
Basin  further  states  that  transportation 
services  in  the  United  States  associated 
with  these  increased  quantities  will  be 
performed  and  provided  under  Rate 
Schedules  FT-1  and/or  IT-1  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
appUcation  should  on  or  before 
February  10,  1999,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 


>  The  original  authorization  and  Presidential 
Permit  were  granted  in  Docket  No.  CP92-74 1-000, 
Williston  Basin  Interstate  Pipeline  Comptany,  63 
FERC  161,179,  (1993).    >^ 
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First  Street.  N.E. 
20426,  a  motion 


Washington,  D.C. 
:o  intervene  or  a  protest 
in  accordance  wi  th  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CI^  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Co  [nmission  will  be 
considered  by  it  n  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  pJarty  in  any  hearing 
therein  must  file  |a  motion  to  intervene 
in  accordance  wijth  the  Commission's 
Rules. 

Take  further  nstice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  donferred  upon  the 
Federal  Energy  Rjegulatory  Commission 
by  15  of  the  Natural  Gas  Act  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  heaiing  will  be  held 
without  further  riotice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  0n  its  on  reviewed  of 
the  matter  finds  ijhat  permission  and 
approval  for  the  proposed  abandonment 
is  required  by  th«i  public  convenience 
and  necessity.  If  i  motion  for  leave  to 

y  filed,  or  if  the 
Commission  on  i  :s  own  motion  beUeves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hebring  wall  be  duly 
given. 

Under  the  prodediu-e  herein  provided 
unless  other\irise  advised,  it  will  be 
unnecessary  for  Williston  Basin  to 
appear  or  be  represented  at  the  hearing. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-1672  Ijiled  1-25-99;  8:45  am) 

BILUNG  CODE  6717-01  -M 


for 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6224-1] 

Delegation  of  Aiithority  of  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESNAPS)  for  Source 
Categories;  Virgjnia 

agency:  Environinental  Protection 

Agency  (EPA). 

ACTION:  Informational  notice. 


SUMMARY:  The 

to  announce  that 

granted  the  Coniiionwealth 

request  for  parti 

National  Em 

Hazardous  Air 

and  associated  i 


pi rpose 


ial 


of  this  notice  is 
on  April  20.  1998,  EPA 
of  Virginia's 
delegation  of  the 
issioki  Standards  for 
P(.llutants(NESHAPs), 
r  frastructure  programs. 


Virginia's  request  for  partial  delegation 
of  authority  only  pertains  to  affected 
sources  of  hazardous  air  pollutants 
(HAPs)  for  all  source  categories  which 
are  located  at  major  sources.  EPA 
granted  the  delegation  with  certain 
restrictions.  The  restrictions  involve 
EPA's  retainment  of  certain  authorities 
including:  implementation  and 
enforcement  of  standards  that  control 
radionuclides  or  that  apply  to  an  area 
source  which  is  not  located  at  a  major 
source,  implementation  and 
enforcement  of  an  accidental  release 
program,  approvals  of  alternative  means 
of  limiting  emissions,  alternative  control 
technologies,  alternative  test  methods, 
alternative  monitoring  methods,  and  the 
authority  to  make  certain  applicability 
determinations.  In  addition,  certain 
provisions  will  be  delegated  only  on  a 
case-by-case  basis  and  require 
notification  by  the  Virginia  Department 
of  Environmental  Quality  (VADEQ)  to 
EPA.  These  provisions  include: 
approvals  of  compliance  extensions, 
site-specific  test  plans,  performance 
evaluation  plans;  approvals  of  minor 
alternatives  to  test  methods,  monitoring, 
and  shorter  sampling  times/voliunes; 
and  waivers  of  performance  testing.  On 
July  10,  1998,  final  guidance  was  issued 
in  a  Memorandiun  from  the  Office  of  Air 
Quality  Planning  and  Standards 
(OAQPS)  to  the  Regions  regarding 
delegation  of  authorities  to  state  and 
local  air  pollution  control  agencies.  This 
memorandum  identified  authorities 
which  may  not  be  delegated  to  states, 
and  included  the  waiver  of 
recordkeeping.  This  authority,  which 
was  delegated  to  Virginia  as  part  of  the 
April  20,  1998  delegation  of  authority, 
was  subsequently  revoked  in  the  EPA 
letter  of  November  19,  1998  to  VADEQ. 

EFFECTIVE  DATES:  The  effective  date  of 
the  delegation  authority  is  April  20, 
1998. 

ADDRESSES:  Copies  of  EPA's  letter  of 
delegation  are  available  for  public 
inspection  at  EPA's  Region  III  Office, 
1650  Arch  Street,  Philadelphia,  PA 
19103  and  the  VADEQ  regional  offices 
and  satellite  offices  during  normal 
business  hours.  The  addresses  of  these 
offices  are  provided  below.  Effective 
immediately,  all  notifications,  requests, 
applications,  reports  and  other 
correspondence  required  pursuant  to  40 
CFR  part  63  for  major  sources,  as 
defined  in  40  CFR  Part  70,  to  be  sent  to 
the  Administrator  should  be  submitted 
to  the  EPA  Region  III  office  and,  with 
respect  to  sources  located  in  listed 
counties  and  cities,  to  the  VADEQ  Air 
Permit  Manager  at  the  following 
addresses: 


Southwest  Regional  Office — 
Department  of  Environmental  Quality, 
355  Deadmore  St.,  P.O.  Box  1688, 
Abingdon,  Virginia  24212-1688,  Tel. 
(540)  676-4800.  Includes  counties  of 
Bland,  Buchanan,  Carroll,  Dickenson, 
Grayson,  Lee,  Russell,  Scott,  Smyth, 
Tazewell,  Washington,  Wise,  Wythe  and 
the  cities  of  Bristol,  Galax,  and  Norton. 

West  Central  Regional  Office — 
Department  of  Environmental  Quality, 
3019  Peters  Creek  Road,  Roanoke, 
Virginia  24019,  Tel.  (540)  562-6700. 
Includes  the  coimties  of  Allegheny, 
Botetourt,  Craig,  Floyd,  Franklin,  Giles, 
Montgomery,  Patrick,  Pulaski,  Roanoke 
and  the  cities  of  Clifton  Forge, 
Covington,  Radford,  Roanoke,  emd 
Salem. 

Lynchburg  Satellite  Office — 
Department  of  Environmental  Quality, 
7705  Timberlake  Road.  Lynchburg, 
Virginia  24502,  Tel.  (804)  582-5120. 
Includes  the  counties  of  Amelia, 
Amherst,  Appomatox,  Bedford, 
Brunswick,  Buckingheun,  Campbell, 
Charlotte,  Cumberland,  Halifax,  Henry, 
Lunenburg,  Mecklenburg,  Nottoway, 
Pittsylvania,  and  Prince  Edward  and  the 
cities  of  Bedford,  Danville,  Lynchburg, 
Martinsville,  and  South  Boston. 

Valley  Regional  Office — Department 
of  Environmental  Quality,  4411  Early 
Road,  P.O.  Box  1129,  Harrisonburg, 
Virginia  22801,  Tel.  (540)  574-7800. 
Includes  the  counties  of  Augusta,  Bath, 
Clarke,  Frederick,  Highland,  Page, 
Rockbridge,  Rockingham,  Shenandoah, 
and  Warren,  and  the  cities  of  Buena 
Vista,  Harrisonburg,  Lexington, 
Staunton,  Waynesboro,  and  Winchester. 

Fredericksburg  Satellite  Office — 
Department  of  Environmental  Quality, 
300  Central  Road,  Suite  B, 
Fredericksburg,  Virginia  22401,  Tel. 
(540)  899-4600.  Includes  the  counties  of 
Albemarle,  Caroline,  Culpeper,  Essex, 
Fauquier,  Fluvanna,  Gloucester,  Greene, 
King  and  Queen,  King  George,  King 
William,  Lancaster,  Louisa,  Madison, 
Mathews,  Middlesex,  Nelson, 
Northumberland,  Orange, 
Rappahannock,  Richmond, 
Spotsylvania,  Stafford,  and 
Westmoreland,  and  the  cities  of 
Charlottesville,  and  Fredericksburg. 

Northern  Regional  Office — 
Department  of  Environmental  Quality, 
13901  Cxovm  Coiut,  Woodbridge, 
Virginia  22193,  Tel.  (703)  583-3800. 
Includes  the  counties  of  Arlington, 
Fairfax,  Loudoun  and  Prince  William, 
and  the  cities  of  Alexandria,  Fairfax, 
Falls  Church,  Manassas,  and  Manassas 
Park. 

Piedmont  Regional  Office — 
Department  of  Environmental  Quality, 
494 9-A  Cox  Road,  Glen  Allen,  Virginia 
23060-6295,  Tel.  (804)  527-5020. 
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Includes  the  counties  of  Charles  City, 
Chesterfield,  Dinwiddle,  Goochland, 
Greensville,  Hanover,  Henrico,  New 
Kent,  Powhatan,  Prince  George,  Surry, 
and  Sussex  and  the  cities  of  Colonial 
Heights,  Emporia,  Hopewell,  Petersburg, 
and  Richmond. 

Tidewater  Regional  Office — 
Department  of  Environmental  Quality, 
5636  Southern  Boulevard,  Virginia 
Beach,  Virginia  23462,  Tel.  (757)  518- 
2000.  Includes  the  counties  of  Accomac, 
Isle  of  Wight,  James  City,  Northampton, 
Southampton,  and  York  and  the  cities  of 
Chesapeake,  Franklin,  Hampton, 
Newport  News,  Norfolk,  Poquoson, 
Portsmouth,  Suffolk,  Virginia  Beach, 
and  Williamsburg. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Powers,  Permits  and  Technical 
Assessment  Section  (3AP11),  Air 
Protection  Division,  EPA  Region  III, 
1650  Arch  Street,  Philadelphia,  PA 
19103,  Telephone:  215-814-2308. 
SUPPLEMENTARY  INFORMATION:  Section 
112(1)  of  the  Clean  Air  Act,  as  amended 
November  15,  1990,  and  40  CFR  part  63, 
subpart  E,  authorizes  EPA  to  delegate 
authority  to  any  state  agency  which 
submits  adequate  regulatory  procedures 
for  implementation  and  enforcement  of 
emission  standards  of  hazardous  air 
pollutants. 

Virginia  initiated  the  request  for 
delegation  of  40  CFR  Part  63  in  its 
initial  letter,  dated  November  12, 1993, 
from  the  Virginia  Department  of 
Environmental  QuaUty  (VADEQ) 
Director  seeking  approval  of  its  Title  V 
program.  In  this  letter,  Virginia 
requested  that  EPA  grant  Virginia 
"delegation  of  authority  upon  approval 
of  the  operating  permit  program,  except 
Section  112(r),  prevention  of  accidental 
releases."  Virginia's  request  for  partial 
delegation  of  authority  only  includes 
affected  sources  of  hazardous  air 
pollutants  (HAPs),  as  defined  in  40  CFR 
part  63,  for  all  source  categories  which 
are  located  at  major  sources,  as  defined 
in  40  CFR  part  70.  On  February  6,  1998, 
the  Virginia  Department  of 
Environmental  Quality  (VADEQ) 
forwarded  to  the  EPA  regulatory 
revisions  adopted  by  the  State  Air 
Pollution  Control  Board  to  confer  to 
VADEQ  the  authority  to  implement  and 
enforce  existing  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAPs)  and  associated 
infrastructure  programs,  pursuant  to 
Section  112  of  the  Clean  Air  Act  (CAA), 
as  set  forth  in  40  CFR  part  63.  This  letter 
also  requested  that  automatic  delegation 
be  granted  to  Virginia  for  all  future 
NESHAPs. 

On  July  10, 1997.  EPA  approved 
VADEQ's  Title  V  Operating  Permits 


Program  (see  62  FR  31516  dated  June 
10,  1997).  Requirements  for  approval, 
specified  in  40  CFR  70.4(b),  encompass 
CAA  section  112(1)(5)  requirements  for 
approval  of  a  program  for  delegation  of 
CAA  section  112  standards  as 
promulgated  by  EPA  as  they  apply  to  40 
CFR  part  70  sources.  Section  112(1)(5) 
requires  that  the  State's  program  contain 
adequate  authorities,  adequate  resources 
for  implementation  and  an  expeditious 
compliance  schedule  for  enforcing 
standards,  which  are  also  requirements 
under  40  CFR  part  70.  Therefore,  as  part 
of  the  Title  V  Operating  Permits 
Program  approval,  EPA  also 
promulgated  full  approval  under  CAA 
section  112(1)(5)  and  40  CFR  63.91  of 
the  State's  program  for  receiving 
delegation  of  the  CAA  section  112 
standards  that  are  imchanged  from 
Federal  standards  as  promulgated  in  40 
CFR  part  63.  This  program  for 
delegation  only  applies  to  sources 
covered  by  the  40  CFR  part  70  program. 
The  specific  authority  and  commitments 
for  Section  112  implementation  is 
contained  in  detail  in  EPA's  proposed 
interim  approval  of  Virginia's  Title  V 
program  (62  FR  12778  dated  March  18. 
1997).  Today's  notice  serves  to  inform  of 
the  specific  authorities  which  have  been 
delegated  to  Virginia. 

On  April  20. 1998.  the  Environmental 
Protection  Agency  granted  Virginia's 
request  for  partial  delegation  with 
certain  restrictions.  The  following 
authorities  will  be  retained  by  EPA 
Region  III: 

(1)  implementation  and  enforcement 
of  standards  that  control  radionuclides 
(40  CFR  part  63.12(b)(1)); 

(2)  implementation  and  enforcement 
of  standards  that  apply  to  an  area 
source,  as  defined  in  40  CFR  part  63.2. 
which  is  not  located  at  a  major  source, 
as  defined  in  40  CFR  part  70; 

(3)  implementation  and  enforcement 
of  an  accidental  release  program,  as 
defined  in  CAA  section  112(r)  and  40 
CFR  part  68; 

(4)  approved  of  alternative  means  of 
emission  limitations  and  alternative 
control  technologies; 

(5)  approval  of  alternative  test 
methods; 

(6)  approval  of  alternative  monitoring 
methods;  and 

(7)  the  authority  to  make  certain 
applicability  determinations,  as 
required  by  formal  requests  from  owners 
or  operators  of  facilities  or  the  public. 

In  addition,  certain  provisions  of  40 
CFR  part  63  are  delegated  on  a  case-by- 
case  basis  to  VADEQ  and  require 
VADEQ  to  notify  US  EPA  Region  III,  in 
writing.  These  provisions  include: 

(1)  compliance  extensions; 


(2)  approval  of  site-specific  test  and 
performance  evaluation  plans; 

(3)  approval  of  minor  alternatives  to 
test  methods  and  monitoring; 

(4)  approval  of  shorter  sampling 
times/  volumes;  and 

(5)  waiver  of  performance  testing. 
On  July  10,  1998,  final  guidance  was 

issued  in  a  Memorandum  from  the 
OAQPS  to  the  Regions  regarding 
delegation  of  authorities  to  state  and 
local  air  pollution  control  agencies.  In 
this  Memorandum,  specific  authorities 
were  identified  which  could  result  in  a 
"change  to  the  stringency  of  the 
underlying  standard,  which  are  likely  to 
be  nationally  significant,  or  which  may 
require  a  rulemaking".  Included  as  an 
authority  which  may  not  be  delegated  is 
the  waiver  of  recordkeeping.  This 
authority,  which  had  been  delegated  to 
Virginia  in  EPA's  letter  of  delegation  of 
April  20,  1998,  was  subsequently 
revoked  in  the  EPA  letter  of  November 
19.  1998.  As  of  April  20.  1998.  VADEQ 
has  primary  authority  to  enforce  the 
standards  in  40  CFR  part  63  for  CAA 
part  70  sources,  however,  EPA  will 
retain  independent  enforcement 
authority. 

Virginia  has  adopted  by  reference  all 
existing  NESHAPs  and  the 
corresponding  amendments  and 
revisions  into  9  VAC  5-60-90  with  only 
the  wording  changes  provided  by 
present  state  regulations.  All  future  40 
CFR  part  63  NESHAPs  are  automatically 
delegated,  however,  this  delegation  is 
conditioned  upon  each  standard  being 
legally  adopted  by  the  VADEQ  and  must 
be  adopted  by  reference  to  the  Federal 
regulations  with  only  those  wording 
changes  provided  by  the  present  state 
regulations,  and  VADEQ  must  notify 
EPA  Region  III  that  it  has  adopted 
additional  standards  and  that  it  intends 
to  enforce  the  standards  in  conformance 
with  the  terms  of  this  delegation. 

If  the  Administrator  determines  that 
Virginia  cannot  adequately  implement 
or  enforce  the  requirements  of  40  CFR 
part  63,  this  delegation  may  be  revoked 
in  whole  or  in  part. 

EPA  hereby  notifies  the  public  that  it 
has  partially  delegated  the  authority  for 
implementation  and  enforcement  of  the 
NESHAPs  for  Source  Categories, 
piirsuant  to  CFR  part  63,  as  outfined 
above,  to  the  Virginia  Department  of 
Environmental  Quality. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  informing  the 
public  of  partial  delegation  of  NESHAPS 
to  VADEQ  .  as  outlined  above,  from 
Executive  Order  12866  review.  This 
action  is  exempt  from  CRA  review. 

This  notice  is  issued  'aider  the 
authority  of  sections  101, 110.  112  and 
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301  of  the  Clean 
(42  U.S.C.  7401, 

Dated:  December 
W.  Michael  McCafae 

Regional  Administtptor, 
(FR  Doc.  9^1759 
BILUNQ  CODE  «S60-60l-U 


\ir  Act,  as  amended 
'410,  7412,  7601). 

15. 1998. 


.  EPA  Region  ID. 
iled  1-25-99;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6223-7] 

EPA  kJentlflcatioin  of  Additional  Waters 
To  Be  Added  to  Virginia's  1998  Clean 
Water  Act  Section  303(d)  List  of 
Impaired  Waters^  Correction 

agency:  Environinental  Protection 
Agency  (EPA). 

ACTION:  Notice  oflbearings  and 
availability  for  piiblic  comment, 
rescheduled  healings. 

summary:  The  Erivironmental  Protection 
Agency  (EPA)  is  providing  public  notice 
of  the  availability  of  its  December  16, 
1998  identification  of  additional  waters 
to  be  added  to  Vi|ginia's  1998  Clean 
Water  Act  section  303(d)  list  and  is 
inviting  public  comment  on  that 
identification.  EPA  is  also  providing 
notice  of  two  public  hearings.  EPA 
intends  to  make  4  final  determination  45 
days  after  the  clo^e  of  this  public 
comment  period  Regarding  the  waters  to 
be  added  to  Virgi|ua's  1998  303(d)  list. 
EPA  will  transmit  the  listing  of  any 
additional  water^  to  Virginia  to 
incorporate  into  tjie  current  approved 
list  of  waters.       j 

Section  303(d)  bf  the  Clean  Water  Act 
and  the  implemefiting  regulations  at  40 
CFR  130.7  requiri  states  to  identify  their 
waters  that  do  not.  or  will  not,  meet 
water  quedity  standards  even  after 
required  technology-based  or  other 
controls  are  in  pl4ce.  This  list,  known 
as  the  Section  303(d)  list,  must  be 
submitted  to  EPAi  for  approval. 

Federal  regulations  require  states  to 
consider  all  existing  and  readily 
available  water  quality-related  data  and 
information  in  d^eloping  the  303(d) 
hst.  EPA  determihed  that  the 
Commonwealth  qf  Virginia  did  not  fully 
meet  this  requiretnent.  The  Agency 
partially  approved  and  partially 
disapproved  Virginia's  303(d)  Ust  on 
November  16,  19^8.  On  December  16, 
1998,  EPA  identi^ed  a  number  of  waters 
to  be  added  to  Virginia's  303(d)  Ust 
based  on  existing  and  readily  available 
water  quality-reh  ted  data  and 
information. 


DATES:  Commenti  i 
or  before  March  1 5 
public  hearings  vf  ill 


must  be  received  on 
1999.  The  two 
be  held 


Wednesday,  March  10, 1999,  7:00  p.m. 
to  9:30  p.m.,  Richmond,  VA.,  and 
Thursday,  March  11,  1999,  7:00  p.m.  to 
9:30  p.m.,  Roanoke,  VA.  These  hearings 
have  been  rescheduled  from  the  dates 
originally  announced  in  the  Federal 
Register  on  December  30, 1998.  If  you 
would  like  to  testify  at  one  or  both  of 
the  public  hearings,  please  register  with 
Ms.  Lenka  Berlin  at  the  phone  number 
below  by  March  5,  1999. 
ADDRESSES:  Submit  comments  to  Ms. 
Lenka  Berlin  (3WP13),  Water  Protection 
Division,  USEPA  Region  III,  1650  Arch 
Street,  Philadelphia,  PA  19103.  The 
March  10,  1999  public  hearing  will  be 
at  the  Division  of  Motor  Vehicles,  2300 
West  Broad  Street,  Richmond,  VA 
23220.  The  March  11, 1999  public 
hearing  will  be  at  the  Roanoke  County 
Administration  Center,  5204  Bernard 
Drive,  Roanoke,  VA  24018. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  dociunent  detailing  EPA's 
November  16,  1998  partial  disapproval 
and  a  list  of  the  waters  EPA  has 
identified  to  be  added  to  Virginia's  list, 
contact  Ms.  Lenka  Berlin  by  phone 
(215-814-5259),  fax  (215-814-2301), 
mail  to  the  address  shown  above,  or  e- 
mail  (berlin.lenka@epamail.epa.gov). 
For  a  copy  of  Virginia's  final  Section 
303(d)  list  submittal,  contact  Mr. 
Charles  Martin,  Virginia  Department  of 
Environmental  Quality,  at  (804)  698- 
4462. 
SUPPLEMENTARY  INFORMATION: 

What  Is  Required  of  the  Section  303(d) 
List? 

Federal  regulations  include  two 
requirements  that  are  most  pertinent  to 
EPA's  partial  disapproval  of  Virginia's 
1998  Section  303(d)  list.  First,  the 
regulations  require  that  states  consider 
all  existing  and  readily  available  water 
quality-related  data  and  information  in 
identifying  waters  for  the  303(d)  list. 
See  40  CFR  130.7(b)(5).  Second  if  EPA 
disapproves  a  list,  the  Agency  must 
identify  the  waters  to  which  the 
disapproval  applies.  See  40  CFR 
130.7(d)(2). 

What  Did  Virginia's  303(d)  List 
Include? 

EPA  received  Virginia's  final  1998 
Section  303(d)  report  on  October  16, 
1998.  The  report  included  five  parts 
plus  appendices.  Parts  I  and  II  of  the 
report  are  the  impaired  waters  that  the 
Commonwealth  determined  require 
total  maximum  daily  load  (TMDL) 
calculations.  EPA  considers  Parts  I  and 
II  to  be  the  Commonwealth's  Section 
303(d)  list.  Parts  III,  IV  and  V  are  waters 
of  concern  that  the  Commonwealth 
determined  do  not  require  TMDLS.  EPA 


considers  these  three  parts  to  be  for 
informational  purposes  only,  separate 
from  the  Section  303(d)  list.  Among  the 
appendices  to  the  submission  is 
Appendix  D,  which  lists  the  waters 
which  the  Commonwealth  included  on 
its  1996  Section  303(d)  list  but  did  not 
include  on  its  1998  list.  Virginia 
explained  that  it  did  not  include  these 
waters  because  point  sources  on  these 
waters  had  reportedly  been  issued  water 
quality-based  effluent  limits  that  would 
eliminate  the  impairment  within  the 
next  two-year  reporting  cycle. 

Why  Did  EPA  Partially  Disapprove 
Virginia's  1998  Section  303(d)  List? 

In  reviewing  the  list,  EPA  determined 
that  Virginia  had  omitted  certain  waters 
from  the  list  even  through  existing  and 
readily  available  water  quality-related 
data  and  information  show  that  these 
waters  do  not  meet  water  quality 
standards  even  after  required 
technology-based  and  other  controls  are 
applied.  On  November  16, 1998  EPA 
disapproved  on  the  omission  of  these 
waters  from  the  list  and  on  December 
16,  1998,  EPA  identified  the  waters  to 
be  added  to  the  Ust. 

Which  Waters  Did  EPA  Identify  To  B 

On  December  16, 1998  EPA  identified 
the  following  five  groups  of  waters  to  be 
added  to  Virginia's  1998  303(d)  list: 

1.  Portions  of  the  main  channel  of  the 
Chesapeake  Bay  and  three  tidal 
tributaries  because  existing  and  readily 
available  water  quality-related  data  and 
information  show  that  the  water  quality 
standards  for  dissolved  oxygen  are  not 
being  met.  EPA  identified  those  portions 
of  the  main  channel  of  the  Chesapeake 
Bay  and  three  tidal  tributaries  as  high 
priority  for  TMDL  development.  In 
addition,  EPA  identified  excessive 
nutrients  as  the  pollutants  of  concern 
causing  violations  of  the  applicable 
water  quahty  standard  for  dissolved 
oxygen. 

2.  77  waters  presented  in  Appendix  D 
of  Virginia's  report  (waters  that  were 
listed  in  1996  as  needing  TMDLs  but 
were  not  included  on  the  1998  list).  The 
only  data  the  Commonwealth  provided 
to  EPA  (i.e.,  data  submitted  with  the 
1996  Section  303(d)  list)  indicated  that 
these  segments  are  impaired.  EPA 
designated  these  waters  as  low  priority 
for  TMDL  development. 

3.  47  waters  presented  in  Part  V  of 
Virginia's  report  (waters  reportedly 
impaired  by  natural  conditions  and  not 
identified  as  requiring  TMDL 
development)  because  they  fail  to  meet 
water  quality  standards.  EPA  designated 
these  waters  as  low  priority  for  TMDL 
development. 
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4.  10  waters  that  were  identified  as 
impaired  (not  meeting  water  quality 
standards  or  designated  uses)  in  the 
Commonwealth's  1998  Section  305(b) 
report  but  were  not  included  by  Virginia 
on  the  Section  303(d)  Ust. 

5.  6  waters  that  already  are  listed  for 
one  or  more  pollutants  but,  based  on 
information  from  the  Commonwealth's 
1998  Section  306(b)  report,  should  be 
listed  for  an  additional  pollutant. 

In  addition  to  identifying  the  five 
groups  of  waters  above,  EPA 
recommends  that  the  Commonwealth 
modify  the  priority  rankings,  from 
mediiun  to  high,  for  four  waters 
identified  by  the  U.S.  Fish  and  WildHfe 
Service  as  adversely  impacting 
endangered  species. 

Dated:  January  14, 1999. 
James  Burke, 

Acting  Water  Protection  Division,  Region  III. 
IFR  Doc.  99-1652  Filed  1-25-99;  8:45  am] 
BILUNG  CODE  6560-60-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6224-3] 

Science  Advisory  Board;  Emergency 
Notification  of  Public  Advisory 
Committee  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  PubHc  Law  92-463, 
notice  is  hereby  given  that  the  Wet 
Weather  Flows  and  Urban  Infrastructure 
Subcommittee  of  the  Science  Advisory 
Board's  (SAB)  Environmental 
Engineering  Committee  will  meet  by 
conference  call  Wednesday  February  10, 
1999  from  9:00  to  11:00  a.m.  Eastern 
Standard  Time  (EST).  The  EEC  was 
briefed  on  this  topic  at  their  December 
1-3, 1998  public  meeting  (See  63  FR 
63925-63926,  November  17,  1998)  and 
assigned  the  review  to  the 
Subcommittee. 

The  purpose  of  this  conference  call  is 
to  allow  the  individual  Subcommittee 
members  to  present  and  discuss  their 
preliminary  findings  based  on  their 
review  of  written  materials,  to  identify 
areas  where  further  information  is 
needed,  and,  if  possible,  obtain  that 
information  from  Agency  staff.  The 
Subcommittee  will  meet  face-to-face 
February  25-26.  1999  to  develop 
consensus  findings  and 
recommendations  for  its  report;  the  face- 
to-face  meeting  will  be  the  subject  of  a 
separate  Federal  Register  Notice. 

Members  of  the  public  wishing  to 
obtain  the  review  documents,  attend  the 
conference  call  meeting,  or  provide 
comments  to  the  Subcommittee  should 
contact  Kathleen  Conway,  Designated 


Federal  Officer  by  4:00  p.m.  EST  on 
Monday  February  8.  (TEL:  202  260 
2558,  FAX  202  260  7118,  Email 
conway.kathleen@epa.gov)  The 
Subcommittee  will  accept  only  written 
comments  for  the  conference  call;  the 
February  25-26  meeting  will  provide 
opportunities  for  both  oral  and  written 
comment. 

Individuals  requiring  special 
accommodation  should  contact  Ms. 
Conway  by  noon  Thursday,  February  4 
so  that  appropriate  arrangements  can  be 
made. 

Dated:  January  20, 1999. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  99-1718  Filed  1-25-99;  8:45  am] 
BILUNG  COOE  6660-6»-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-400138:  FRL-«)58-5] 

Persistent  Bioaccumulative  Toxic 
Chemicals;  Toxic  Chemical  Release 
Reporting;  Emergency  Planning  and 
Community  Right-to-Know;  Multimedia 
Strategy  for  Persistent 
Bioaccumulative  Toxic  Pollutants; 
Notice  of  Public  Meetings 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  EPA  wall  hold  three  public 
meetings  to  obtain  public  comment  on 
two  specific  draft  documents  developed 
as  part  of  the  Agency's  Persistent 
Bioaccimiulative  Toxic  (PBT)  Pollutant 
strategy.  The  two  draft  documents  are 
"A  Multimedia  Strategy  for  Priority 
Persistent,  Bioaccumulative,  and  Toxic 
(PBT)  Pollutants"  and  "EPA  Action  Plan 
For  Mercury."  EPA  will  also  hold  three 
public  meetings  to  obtain  public 
comment  on  the  Agency's  proposal  and 
options:  (1)  To  add  certain  PBT 
chemicals  to  the  Emergency  Planning 
and  Community  Right-to-Know  Act 
(EPCRA)  of  1986  section  313  list  of  toxic 
chemicals  and  (2)  to  lower  reporting 
thresholds  for  certain  PBT  chemicals 
subject  to  EPCRA  section  313  and 
section  6607  of  the  Pollution  Prevention 
Act  (PPA).  The  Agency  is  also 
requesting  comment  on  the  persistence 
and  bioaccumulation  criteria  presented 
in  the  proposed  rule. 
DATES:  The  first  meeting  on  EPA's  PBT 
pollutant  strategy  will  take  place  in 
Washington,  DC  on  February  16,  1999, 
at  9  a.m.  and  adjourn  by  noon.  The 
second  meeting  on  EPA's  PBT  pollutant 
strategy  will  take  place  in  Chicago,  IL  on 
February  23, 1999,  at  9  a.m.  and  adjourn 


at  noon.  The  third  meeting  on  EPA's 
PBT  pollutant  strategy  wrill  take  place  in 
San  Francisco,  CA  on  March  5, 1999,  at 
9  a.m.  and  adjourn  at  noon. 

The  first  meeting  on  the  EPCRA 
section  313/PPA  section  6607  proposed 
rulemaking  will  take  place  in 
Washington,  DC  on  February  16, 1999, 
at  1  p.m.  and  adjourn  by  4  p.m.  The 
second  meeting  on  the  EPCRA  section 
313/PPA  section  6607  proposed 
rulemaking  will  take  place  in  Chicago, 
IL  on  February  23,  1999,  at  1  p.m.  and 
adjourn  at  4  p.m.  The  third  meeting  on 
the  EPCRA  section  313/PPA  section 
6607  proposed  rulemaking  will  take 
place  in  San  Francisco,  CA  on  March  5, 
1999,  at  1  p.m.  and  adjourn  at  4  p.m. 

ADDRESSES:  The  meetings  in 
Washington,  DC  will  be  held  at  the 
Environmental  Protection  Agency, 
Auditorium,  Education  Center,  401  M 
St.,  SW.,  Washington,  DC.  The  meetings 
in  Chicago,  IL  will  be  held  at  the 
Environmental  Protection  Agency, 
Room  328,  77  West  Jackson  Boulevard, 
Chicago,  IL.  The  meetings  in  San 
Francisco  will  be  held  at  the 
Environmental  Protection  Agency, 
California  Room,  75  Hawthorne  St.,  San 
Fremcisco,  CA. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
sign  up  to  speak  at  the  meeting  contact 
the  Emergency  Planning  and 
Community  Right-to-Know  Hotline, 
Environmental  Protection  Agency,  Mail 
Code  5101,  401  M  St.,  SW.,  Washington, 
DC  20460,  Toll  tee:  1-800-535-0202, 
in  Virginia  and  Alaska:  703-412-9877 
or  Toll  fi-ee  TDD:  1-800-553-7672.  For 
further  information  on  the  EPCRA 
section  313/PPA  section  6607  proposed 
rulemaking  contact  Daniel  R.  Bushman, 
202-260-3882,  e-mail: 
bushman.daniel@epamail.epa.gov.  For 
further  information  on  the  Agency's 
PBT  pollutant  strategy,  contact  Sam 
Sasnett,  202-260-8020,  e-mail: 
sasnett.sam@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  EPA's  Persistent  Bioaccumulative 
Toxic  (PBT)  Pollutants  Strategy 

In  the  Federal  Register  of  November 
17,  1998  (63  FR  63926)  (FRL-6045-2), 
EPA  published  a  Notice  announcing  the 
availability  of  a  draft  strategy  for 
affecting  reductions  in  the  releases  and 
exposures  to  persistent, 
bioaccumulative  toxic  (PBT)  pollutants, 
including  a  specific  diaft  action  plan  for 
mercury.  That  notice  requested  the 
submission  of  written  comments  by 
February  16,  1999. 
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II.  EPCRA  Sectioto  313/PPA  Section 
6607  Proposed  Rulemaking 

In  1986.  Congress  enacted  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  (EPCRA).  In  1990. 
Congress  passed  fhe  Pollution 


Prevention  Act. 
and  section  6607 
businesses  to  subj 
on  the  amounts  o! 
facilities  release 


Uon  313  of  EPCRA 
f  PPA  require  certain 
it  reports  each  year 
toxic  chemicals  their 
d  otherwise  manage 
as  waste.  The  puijpose  of  these 
requirements  is  t(j»  inform  the  public, 
government  ofSc^ls.  and  industry  about 
releases  and  othej'  quantities  managed 
as  waste  in  their  communities. 

Currently,  the  fPCRA  section  313 
reporting  thresholds  are  25.000  pounds 
for  the  "manufacmre"  or  "processing" 
of  a  toxic  chemicil  and  10.000  pounds 
for  the  "otherwise  use"  of  a  toxic 
chemical.  On  January  5.  1999  (64  FR 
688)  (FRL-6032-i).  EPA  proposed:  (1) 
To  lower  the  repcjrting  thresholds  for 
certain  PBT  chenjicals  that  are  subject  to 
EPCRA  section  313  and  PPA  section 
6607;  (2)  to  lowen  the  reporting 
thresholds  for  dioxin  and  dioxin-like 
compounds,  whi(ih  were  previously 
proposed  for  addition  to  the  EPCRA 
section  313  list  oj  toxic  chemicals;  and 
(3)  to  add  certainjPBT  chemicals  to  the 
EPCRA  section  3i3  list  of  toxic 
chemicals.  The  Akency  also  presented 
persistence  and  bioacciunulation 
criteria  in  the  proposed  rule.  These 
public  meetings  ^  being  scheduled  in 
order  to  provide  4  forum  for  dialog  to  be 
shared  by  EPA,  potentially  affected 
industry  groups,  i  uid  the  public  about 
proposed  action, 
and  potential  impacts 


the  basis  of  EPA'! 
options  provided 
and  benefits. 


III.  Notice  of  Pub  lie  Meeting 

This  Notice  announces  the  Agency's 
intention  to  hold  six  pubUc  meetings  to 
receive  comment^  on  both  the  PBT 
Strategy  (including  the  Mercury  Action 
Plan)  and  the  EPCRA  section  313 
proposed  rule.  EItA  planned  these 
public  meetings  tio  cover  these  related 
actions  because  \i  believes  that  the  same 
individuals  are  likely  to  want  to 
comment  on  both .  Therefore  the  pubUc 
meetings  have  been  scheduled  such  that 
comment  on  the  1  'BT  Strategy  may  be 
provided  in  the  r  loming  and  comment 
on  the  EPCRA  section  313  proposed  rule 
may  be  provided  in  the  afternoon.  Oral 
statements  will  bj  scheduled  on  a  first- 
come  first-serve  I  asis  by  calling  the 
Emergency  Plann  ing  and  Community 
Right-to-Know  Hptline  at  the  numbers 
listed  under  FORI  FURTHER 
INFORMATION  ZONTACT.  All 
statements  will  bs  part  of  the  public 
record. 


List  of  Subjects 

Environmental  protection, 
Community  right-to-know. 

Dated:  January  19,  1999. 
William  H.  Sanders  m. 

Director,  Office  of  Pollution  Prevention  and 

Toxics. 

IFR  Doc.  99-1749  Filed  1-25-99;  8:45  am) 

BILUNQ  COOE  6560-60-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6224-4] 

Notice  Of  Proposed  Administrative 
Cost  Recovery  Settlement  Pursuant  to 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

AGENCY:  Environmental  Protection 

Agency  ("EPA"). 

ACTION:  Proposal  of  CERCLA  section 

122(h)(1)  administrative  cost  recovery 

settlement  for  the  Uniroyal  Hill  Street 

Site. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  ("U.S. 
EPA")  proposes  to  address  the  potential 
liability  of  the  Uniroyal  Technology 
Corporation  (the  "Settling  Party")  by 
execution  of  a  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  ("CERCLA")  section 
122(h)(1)  Administrative  Order  on 
Consent  prepared  pursuant  to  42  U.S.C. 
9622(h)(1)  (the  "Agreement").  The 
Agreement  provides  the  Settling  Party 
certain  covenants  not  to  sue  under 
CERCLA.  42  U.S.C.  9601  et  seq..  as 
amended,  and  section  7003  of  the 
Resource  Conservation  and  Recovery 
Act  ("RCRA").  42  U.S.C.  6973.  as 
amended,  with  respect  to  the  Uniroyal 
Hill  Street  Site  (the  "Site"),  located  in 
Mishawaka,  Indiana.  The  key  terms  and 
conditions  of  the  Agreement  may  be 
briefly  siunmarized  as  follows:  (1)  The 
Settling  Party  agrees  to  pay  $525,000  to 
the  Hazardous  Substances  Superfund  in 
satisfaction  of  U.S.  EPA's  allowed 
general  unsecured  claim  of  $1,750,000; 
(2)  the  Settling  Party  agrees  not  to  assert 
any  claims  or  causes  of  action  against 
the  United  States,  or  its  contractors  or 
employees,  with  respect  to  the  Site  or 
the  Agreement;  (3)  Subject  to  the 
reservations  specified  in  the  Agreement. 
U.S.  EPA  affords  the  Settling  Party  a 
covenant  not  to  sue  for  recovery  of 
response  costs  pursuant  to  section  107 
of  CERCLA.  42  U.S.C.  9607(a).  fiability 
for  injunctive  relief  or  administrative 
order  enforcement  pursuant  to  section 
106  of  CERCLA.  42  U.S.C.  9606,  liability 
for  injunctive  relief  pursuant  to  section 


7003  of  the  Resource  Conservation  and 
Recovery  Act.  42  U.S.C.  6973,  and 
contribution  protection  as  provided  by 
CERCLA  sections  113(fJ(2)  and 
122(h)(4).  42  U.S.C.  9613(f)(2)  and  9622 
(h)(4),  conditioned  upon  satisfaction  of 
obligations  under  the  Agreement.  The 
Site  is  not  on  the  NPL.  The  Agreement 
was  signed  by  the  Acting  Regional 
Administrator,  U.S.  EPA,  Region  5,  on 
January  12.  1999. 
DATES:  Written  comments  on  the 
proposed  Agreement  must  be  received 
by  February  25,  1999. 
ADDRESSES:  The  proposed  Agreement 
and  the  U.S.  EPA's  response  to  any 
comments  received  will  be  available  for 
public  inspection  at  U.S.  EPA  Records 
Center  Room  714.  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604.  A 
copy  of  the  proposed  Agreement  may  be 
obtained  from  U.S.  EPA  Office  of 
Regional  Counsel,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
Comments  should  reference  the 
Uniroyal  Hill  Street  Site.  Mishawaka, 
Indiana,  and  U.S.  EPA  Docket  No.  V- 
W-99-C-526  and  should  be  addressed 
to  Ms.  Hedi  Bogda-Cleveland.  U.S.  EPA 
Office  of  Regional  Counsel.  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604-3590. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Hedi  Bogda-Cleveland,  U.S.  EPA  Office 
of  Regional  Counsel,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604,  at 
(312)  886-5825. 

Dated:  January  12, 1999. 
David  A.  Ullrich, 

Acting  Regional  Administrator,  Region  5. 
[FR  Doc.  99-1758  Filed  1-25-99;  8:45  am) 

BILUNO  COOE  6660-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6224-6] 

Notice  Of  Environmental  Assessment 
on  the  Proposed  Reissuance  of 
General  Permits  for  Concentrated 
Animal  Feeding  Operations  in  New 
Mexico,  Oklahoma,  and  Texas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  request  for  comment  on 
environmental  assessment  and  finding 
of  no  significant  impact. 

SUMMARY:  The  Regional  Administrator 
of  EPA  Region  6  has  preliminarily 
determined  that  reissuance  of  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  general  permits  authorizing 
discharges  from  concentrated  animal 
feeding  operations  (CAFOs)  in  Texas 
(TXG800000,  TXG810000).  Oklahoma 
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(OKG800000,  OKG810000),  and  New 
Mexico  (NMG800000,  NMG810000)  will 
not  significantly  affect  the  quality  of  the 
human  environment  and  that 
preparation  of  an  environmental  impact 
statement  for  further  evaluation  of  that 
action  is  thus  unnecessary.  The 
environmental  assessment  (EA) 
supporting  that  preliminary 
determination  describes  the  EPA's 
currently  preferred  alternatives,  which 
differ  in  some  instances  from 
alternatives  previously  described  in  the 
notice  proposing  these  permit  actions. 
Interested  Federal,  State  and  local 
agencies,  environmental  groups,  and 
individuals  are  invited  to  submit 
written  comments  on  the  preliminary 
determination  and  on  the  EA. 

DATES:  Written  comments  on  EPA's 
finding  of  no  significant  impact  (FONSI) 
or  the  EA  may  be  submitted  to  the 
address  below  on  or  before  February  25, 
1999. 

ADDRESSES:  Copies  of  the  FONSI  and 
supporting  environmental  assessment 
(EA)  may  be  obtained  from  Robert  D. 
Lawrence,  Acting  Associate  Director, 
Compliance  Assurance  and  Enforcement 
Division  (6EN-XP),  EPA  Region  6,  1445 
Ross  Avenue,  Dallas,  Texas  75202-2733; 


Telephone  (214)  665-2258.  Written 
comments  should  be  submitted  to  Mr. 
Lawrence  at  the  same  address. 

The  FONSI  and  EA  are  also  available 
on  the  internet  at  the  following  website 
address:  http://vvrww.epa.gov/region6/ 
water/npdes/genpermt 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  this  matter, 
please  write  or  call  Mr.  Lawrence  at  the 
above  address  and  telephone  number. 
SUPPLEMENTARY  INFORMATION:  EPA 
Region  6  proposed  to  reissue  NPDES 
permits  authorizing  discharges  from 
CAFOs  in  Texas,  Oklahoma,  and  New 
Mexico  at  63  FR  34874  (June  26,  1998). 
On  September  11,  1998,  the  Agency 
reopened  the  comment  period  to  solicit 
additional  comments  on  a  number  of 
specific  issues.  See  63  FR  48731.  EPA  is 
still  considering  numerous  comments  it 
received  on  the  proposed  permits. 

The  Agency  has  prepared  an  EA  to 
assist  it  in  determining  whether  the 
proposed  permit  action  may 
significantly  affect  the  quality  of  the 
human  environment  and  thus  require 
preparation  of  an  environmental  impact 
statement  pursuant  to  section  102(2)  (C) 
of  the  National  Environmental  PoUcy 
Act  of  1969.  In  some  areas,  the  EA 
describes  EPA's  currently  preferred 


alternatives,  which  differ  somewhat 
from  alternatives  described  in  its  June 
26, 1998,  proposal.  The  pubUc  is  also 
welcome  to  comment  on  this  revised 
thinking/analysis.  EPA  will  make  no 
final  decision  on  the  FONSI  or  proposed 
permits  until  it  considers  all  timely 
comments  it  receives. 
Samuel ).  Coleman, 
Director,  Compliance  Assurance  and 
Enforcement  Division  (SEN),  Region  6. 
(FR  Doc.  99-1755  Filed  1-25-99;  8:45  am) 

BILUNG  CODE  6660-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting 

January  21, 1999. 

FCC  To  Hold  Open  Commission  Meeting 
Thursday,  January  28,  1999 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  January  28, 1999,  which  is 
scheduled  to  commence  at  9:30  a.m.  in 
room  TW-C305,  at  445  12th  Street,  SW.. 
Washington,  DC. 


Item  no. 


Bureau 


Sut)(ect 


Common  Carrier 


Common  Carrier 


Comnwn  CeuTier 


Common  Carrier 


Common  Carrier 


Common  Carrier 


7 Common  Camer 


Mass  Media 


Title:  Inquiry  CofKeming  the  Deployment  of  Advanced  Telecommunications  Capat>ility  to  All  Ameri- 
cans in  a  Reasonat)le  arxj  Timely  Fashion,  and  Possible  Steps  to  Accelerate  Such  Deployment 
Pursuant  to  Section  706  of  the  Telecommunications  Act  of  1996  (CO  Docket  No.  98-146). 

Summary:  The  Commission  will  consider  whether  advanced  telecommunications  capat)iltty  are  t)e- 
coming  avallat>le  to  all  Americans,  including  schools  and  classrooms,  in  a  reasonat)le  and  timely 
fashion  (CC  Docket  No.  98-146). 

Title:  Deployment  of  Wireline  Services  Offering  Advanced  Telecommunications  Capability  (CC  Dock- 
et No.  98-147);  and  Request  by  Bell  Atlantic-West  Virginia  for  Interim  Relief  Under  Section  706  or, 
in  the  Attemative,  a  LATA  Boundary  N^odification  (NSD-L-98-99). 

Summary:  The  Commission  will  consider  action  conceming  the  availability  and  deployment  of  ad- 
vanced services. 

Title:  Inter-Carrier  Compensation  for  ISP-Bound  Traffic. 

Summary:  The  Commission  will  consider  issues  related  to  the  jurisdictional  nature  of  dial-up  traffic 
delivered  to  Intemet  service  providers. 

Tide:  Continuing  Property  Records  Audits. 

Summary:  The  Commission  will  consider  action  to  release  findings  related  to  audits  of  continuing 
property  records. 

Title:  Implementation  of  tfie  Non-Accounting  Safeguards  of  Sections  271  and  272  of  the  Communka- 
tions  Act  of  1934.  as  amended,  Third  Order  on  Reconsideration  (CC  Docket  No.  96-149). 

Summary:  The  Commission  will  reconsider  its  rules  implementing  ttie  norvaccounting  safeguard  pro- 
visions of  Section  272  of  the  Communk^ations  Act  of  1934,  as  amended. 

Title:  Implementation  of  the  Pay  Telephone  Reclassification  and  Compensatkjn  Provisions  of  the 
Telecommunications  Act  of  1996  (CC  Docket  No.  96-128). 

Summary:  The  Comnnission  will  conskler  action  conceming  payphone  compensation  issues  re- 
manded k>y  the  court  i  MCI  v.  FCC  and  raised  in  petitions  for  reconsideration. 

Title:  Defining  Primary  Lines  (CC  Docket  No.  97-181). 

Summary:  The  Commission  will  consider  action  to  define  "primary  reskJential  line"  and  "single  line 
tHJSiness  line"  to  ensure  uniformity  In  the  way  prk:e-cap  local  exct»r>ge  carriers  assess  sut)scriber 
line  charges  (SLCs)  and  presubscritjed  interexchange  camer  charges  (PICCs). 

Title:  Creation  of  a  Low  Power  Radio  Service  (RM's-9208  and  9242). 

Summary:  The  Commission  will  consider  a  proposal  to  estat)lish  a  low  power  radio  txoadcast  serv- 
k:e. 


Additional  information  concerning 
this  meeting  may  be  obtained  form 


Maureen  Peratino  or  David  Fiske,  Office 


of  Public  Affairs,  telephone  number 
(202)  418-0500;  TTY  (202)  418-2555. 
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reached  by  e-ma 
inc®ix.netcom.ci 
address  is  http:/ 
This  meeting 
George  Mason  U 
Connection.  The 


Copies  of  materials  adopted  at  this 
meeting  can  be  piurchased  from  the 
FCC's  duplicating  contractor, 
International  Transcription  Services, 
Inc.  (ITS,  Inc.)  at  (202)  857-3800;  fax 
(202)  857-3805  J^d  857-3184;  or  TTY 
(202)  293-8810.  jThese  copies  are 
available  in  paper  format  and  alternative 
media,  including  large  print/type; 
digital  disk;  and  audio  tape.  ITS  may  be 
U:  its  _ 

pm.  Their  Internet 
kvww.itsi.com. 
an  be  viewed  over 
liversity's  Capitol 
I  Capitol  Connection 
also  will  carry  the  meeting  live  via  the 
Internet.  For  information  on  these 
services  call  (70^)  993-3100.  The  audio 
portion  of  the  m<  eting  will  ba  broadcast 
live  on  the  Inten  et  via  the  FCC's 
Internet  audio  brbadcast  page  at  <http:/ 
/www.fcc.gov/reelaudio/>.  The  meeting 
can  also  be  heard  via  telephone,  for  a 
fee,  from  National  Narrowcast  Network, 
telephone  (202)  ^66-2211  or  fax  (202) 
966-2770.  Audid  and  video  tapes  of  this 
meeting  can  be  purchased  from  Infocus, 
341  Victory  Drivs,  Hemdon,  VA  20170, 
telephone  (703)  (134-0100;  fax  number 
(703)834-0111. 

Federal  Conununi(|ations  Commission. 

Magalie  Roman  S^las, 

Secretary. 

(FR  Doc.  99-1867  #iled  1-22-99;  2:31  pm) 

BILUNO  COOE  6712-01 -M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting,  Board  of  Visitors  for  the 
Emergency  Management  Institute 

AGENCY:  Federal  JEmergency 
Management  Agtncy  (FEMA). 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  i  U.S.C.  App.  2,  FEMA 
announces  the  fallowing  committee 
meeting: 

Name:  Board  of  Visitors  for  the 
Emergency  Management  Institute. 

Dates  of  Meeting:  February  16-17, 
1999. 

Place:  Federal  [Emergency 
Management  Agency,  National 
Emergency  Training  Center,  Emergency 
Management  Institute,  Conference 
Room,  Building  N>  Room  408, 
Emraitsburg,  Maryland  21727. 

Time:  Mondajl,  February  16, 1999, 
8:30  a.m. — 5:00  p.m.  Tuesday,  February 
17,  1999,  8:30  a.m.— 5:00  p.m. 

Proposed  Agei\da:  Status  reports  on 
training  in  respopse  and  recovery. 


planning,  mitigation,  and  simulation 
and  exercises;  informal  working 
sessions  regarding  EMI  activities; 
expansion  of  the  Independent  Study 
program  and  EMI's  Higher  Education 
Program. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  with 
approximately  10  seats  available  on  a 
first-come,  first-serve  basis.  Members  of 
the  general  public  who  plan  to  attend 
the  meeting  should  contact  the  Office  of 
the  Superintendent,  Emergency 
Management  Institute,  16825  South 
Seton  Avenue,  Emmitsburg,  MD  21727, 
(301)  447-1286. 

Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  for 
public  viewing  in  the  Office  of  the 
Superintendent,  Emergency 
Management  Institute,  Federal 
Emergency  Management  Agency, 
Building  N,  National  Emergency 
Training  Center,  Emmitsburg,  MD 
21727.  Copies  of  the  minutes  will  be 
available  upon  request  30  days  after  the 
meeting. 

Dated:  January  8, 1999. 
Kay  C.  Goss, 

Associate  Director  for  Preparedness,  Training 
and  Exercises. 

(FR  Doc.  99-1747  Filed  1-25-99;  8:45  ami 
BILUNO  COOE  8718-01-^ 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
10,  1999. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  P.O.  Box  291,  Minneapolis, 
Minnesota  55480-0291: 

1.  Nefsy  Family  Voting  Trust,  Miles 
City,  Montana;  to  acquire  voting  shares 


of  Stockman  Financial  Corporation, 
Miles  City,  Montana,  and  thereby 
indirectly  acquire  voting  shares  of 
Stockman  Bank  of  Montana.  Miles  City. 
Montana. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Thomas  G.  Fitzgerald  and  fames  G. 
Fitzgerald,  both  of  Inverness,  Illinois;  to 
acquire  voting  shares  of  Southern 
Colorado  Corp.,  Pagosa  Springs, 
Colorado,  and  thereby  indirectly  acquire 
voting  shares  of  Mancos  Valley  Bank, 
Mancos,  Colorado,  and  Citizens  Bank  of 
Pagosa  Springs,  Pagosa  Springs, 
Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  21, 1999. 
Robert  deV.  Frierson. 
Associate  Secretary  of  the  Board. 
|FR  Doc.  99-1773  Filed  1-25-99;  8:45  am) 

BILLING  COOE  «210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  19, 
1999. 
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A.  Federal  Reserve  Bank  of  Chicago 

(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  First  Personal  Financial  Corp., 
Orland  Park,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Personal  Bank,  Orland  Park,  Illinois  (in 
organization). 

B.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  ExTraCo  Bankshares.  Inc.,  Waco, 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  Central  Financial 
Bancorp,  Inc.,  Lorena,  Texas,  and 
thereby  indirectly  acquire  Central 
E)elaware  Financial  Bancorp,  Inc., 
Dover,  Delaware,  Bank  of  Troy,  Troy, 
Texas,  and  Lorena  State  Bank,  Lorena, 
Texas. 

2.  Cameron  Bancshares.  Inc., 
Cameron,  Texas,  and  Cameron 
Bancshares  of  Delaware,  Inc., 
Wilmington,  Delaware;  to  become  bank 
holding  companies  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank,  Cameron,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  20, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-1653  Filed  1-25-99;  8:45  am] 

BILUNQ  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanJdng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 


includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  19, 
1999. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  III, 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1 .  Carolina  First  Corporation, 
Greenville,  South  Carolina;  to  acquire 
100  percent  of  the  voting  shares  of 
Citizens  First  National  Bank,  Crescent 
City,  Florida. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  United  Community  Banks,  Inc., 
Blairsville,  Georgia;  to  acquire  100 
percent  of  the  voting  shares  of 
Adairsville  Bancshares,  Inc., 
Adairsville,  Georgia,  and  thereby 
indirectly  acquire  Bank  of  Adairsville, 
Adairsville,  Georgia. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001; 

1.  Hometown  Banc  Corp.,  Grand 
Island,  Nebraska;  to  acquire  100  percent 
of  the  voting  shares  of  Security  State 
Bank,  Sumner,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  21,  1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  99-1772  Filed  1-25-99;  8:45  am] 
BILUNG  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposais  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 


related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  othervdse  noted,  comments 
regarding  the  applications  must  he 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  9,  1999. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street.  New  York. 
New  York  10045-0001: 

i .  National  Westminster  Bank  PLC, 
London,  England;  to  engage  de  novo 
through  its  subsidiary,  XCO.  LLC,  New 
York,  New  York,  in  data  processing  and 
related  activities,  pursuant  to  § 
225.28(b)(14)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  20,  1999. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  99-1654  Filed  1-25-99;  8:45  am) 

BtLUNO  CODE  S210-01-F 


FEDERAL  TRADE  COMMISSION 
[File  No.  9823600] 

American  Honda  Motor  Company,  inc.; 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  March  29. 1999. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159,  600  Pa.  Ave..  NW. 
Washington.  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Kolish  or  Laura  Koss.  FTC/S- 
4302.  601  Pa.  Ave..  NV,  Washington, 
D.C.  20580.  (202)  326-3042  or  (202) 
326-2890. 
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SUPPLEMENTARY  KFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Actt  38  Stat.  721. 15  U.S.C. 
46  and  §  2.34  of  {he  Commission's  Rules 
of  Practice  (16  CPR  2.34).  notice  is 
hereby  given  thai  the  above-captioned 
consent  agreemetit  containing  a  consent 
order  to  cease  anjd  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  fiommission,  has  been 
placed  on  the  piJbUc  record  for  a  period 
of  sixty  (60)  dayi  The  follov^ring 
Analysis  to  Aid  ^^lbhc  Comment 
describes  the  ter<ns  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  he  qbtained  from  the  FTC 
Home  Page  (for  jknuary  19. 1999).  on 
the  World  Wide  Web,  at  "http:// 
www.flc.gov/os/bctions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Refejence  Room,  Room  H- 
130,  600  Pennsylvania  Avenue,  NW, 
Washington,  D.Q  20580,  either  in 
person  or  by  caling  (202)  326-3627. 
Public  conmient  is  invited.  Such 
comments  or  vie  ws  will  be  considered 
by  the  Commissi  on  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  iti  accordance  with 
Section  4.9(b)(6)lii)  of  the  Conunission's 
Rules  of  Practice|(16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Pubic  Comment 

The  Federal  Tfade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
fi-om  respondent  American  Honda 
Motor  Companvj  Inc. 

The  proposed  consent  order  has  been 
placed  on  the  pi|blic  record  for  sixty 
(60)  days  for  reception  of  conunents  by 
interested  persoiis.  Comments  received 
during  this  pericid  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  Proposed  order. 

This  matter  concerns  advertising, 
labeling  and  promotional  practices 
related  to  the  safe  of  lawn  mowers.  The 
Commission's  complaint  charges  that 
respondent  misrepresented  that  its 
Honda  Masters,  Honda  Harmony  II 
3-in  -1,  and  Honda  Harmony  II  lawn 
mowers  are  all  c^  virtually  all  made  in 
the  United  State;  when,  in  truth  and  if 
fact,  a  significan  t  portion  of  the 
components  of  t  lese  lawn  mowers 
models  is,  or  has  been,  of  foreign  origin. 

The  proposed  consent  order  contains 
a  provision  that  s  designed  to  remedy 
the  charges  and  :o  prevent  the 
respondent  iron  engaging  in  similar 


acts  and  practices  in  the  future.  Part  I  of 
the  proposed  order  prohibits  the 
respondent  from  misrepresenting  the 
extent  to  which  a  lawn  mower  is  made 
in  the  United  States.  The  proposed 
order  would  allow  respondent  to 
represent  that  a  lawn  mower  is  made  in 
the  United  States  so  long  as  all,  or 
virtually  all,  of  the  component  parts  of 
the  lawn  mower  are  made  in  the  United 
States  and  all,  or  virtually  all,  of  the 
labor  in  manufacturing  the  lawn  mower 
is  preformed  in  the  United  States. 

The  proposed  consent  order 
additionally  provides  that  the  order 
shall  not  apply  to  the  labeling  of  lawn 
mowers  manufactured  before  the 
effective  date  of  the  order. 

Part  n  of  the  proposed  order  requires 
the  respondent  to  maintain  materials 
relief  upon  in  disseminating  any 
representation  covered  by  the  order. 
Part  ni  of  the  proposed  order  requires 
the  respondent  to  distribute  copies  of 
the  order  to  certain  company  official 
and  employees.  Part  TV  of  the  proposed 
order  requires  the  respondent  to  notify 
the  Commission  of  any  change  in  the 
corporation  that  may  affect  compliance 
obligations  imder  the  order.  Part  V  of 
the  proposed  order  requires  the 
respondent  to  file  one  or  more 
compliance  reports.  Part  VI  of  the 
proposed  order  is  a  provision  whereby 
the  order,  absent  certain  circiunstances, 
terminates  twenty  years  from  the  date  to 
issuance. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  consent  order.  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modify  in  any  way 
their  terms. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

IFR  Doc.  99-1657  Filed  1-25-99;  8:45  am) 
BILUNG  COOE  6750-01-M 


FEDERAL  TRADE  COMMISSION 

[File  No.  9923019] 

Johnson  Worldwide  Associates,  Inc.; 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  imfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 


consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  March  29, 1999. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pa.  Ave.,  N.W., 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Kolish  or  Laura  Koss,  FTC/S- 
4302,  601  Pa.  Ave..  N.W.,  Washington, 
D.C.  20580,  (202)  326-3042  or  326- 
2890. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  January  19, 1999),  on 
the  World  Wide  Web,  at  "hhtp:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  fi'om  the 
FTC  Public  Reference  Room,  Room  H- 
130,  600  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(b)(ii). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondent  Johnson  Worldwide 
Associates,  Inc. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
writhdraw  fi-om  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 
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This  matter  concerns  advertising, 
packaging,  labeling,  and  promotional 
practices  related  to  the  sale  of  fishing 
line.  The  Commission's  complaint 
charges  that  respondent  misrepresented 
on  packaging  that  its  Super  Mono 
fishing  line  is  made  in  the  United  States 
of  America  and  Japanese  components. 
In  addition,  the  complaint  charges  that 
respondent  misrepresented  in 
advertising  that  its  Super  Mono  fishing 
line  is  all  or  virtually  all  made  in  the 
United  States,  hi  truth  and  in  fact,  the 
Super  Mono  fishing  line  is  totally  made 
in  Japan  with  Japanese  labor  and 
components.  Only  the  spool  on  which 
the  fishing  line  is  wrapped  and  the 
package,  labeling,  and  package  inserts 
contain  American  labor  or  components. 

The  proposed  consent  order  contains 
a  provision  that  is  designed  to  remedy 
the  charges  and  to  prevent  the 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future.  Part  I  of 
the  proposed  order  prohibits  the 
respondent  from  misrepresenting  the 
extent  to  which  any  fishing  product  is 
made  in  the  United  States.  The  order 
defines  fishing  products  as  any  product 
that  is  intended  to  be  used  for  fishing, 
including  but  not  limited  to  fishing 
rods,  fishing  reels,  fishing  line,  fishing 
lures,  and  fishing  spoons.  The  proposed 
order  would  allow  respondent  to 
represent  that  such  fishing  products  are 
made  in  the  United  States  as  long  as  all, 
or  virtually  all,  of  the  components  of  the 
products  are  of  U.S.A.  origin  and  all,  or 
virtually  all,  of  the  labor  in 
manufacturing  them  is  performed  in  the 
United  States. 

The  proposed  order  also  provides  that 
respondent  shall  not  make  a  general 
U.S.  origin  claim,  whether  or  not 
accompanied  by  qualifying  information 
(e.g.,  "Made  in  U.S.A.  of  U.S.  and 
imported  parts"  or  "Manufactured  in 
U.S.  with  imported  materials")  unless 
the  fishing  product  was  last 
substantially  transformed  in  the  United 
States,  as  the  term  "substantially 
transformed"  is  defined  by  regulations 
or  administrative  rulings  issued  by  the 
U.S.  Customs  Service  under  section  304 
of  the  Tariff  Act  of  1930, 19  U.S.C.  1304. 

Part  II  of  the  proposed  order  requires 
the  respondent  to  maintain  materials 
relied  upon  in  disseminating  any 
representation  covered  by  the  order. 
Part  in  of  the  proposed  order  requires 
the  respondent  to  distribute  copies  of 
the  order  to  certain  company  officials 
and  employees.  Part  IV  of  the  proposed 
order  requires  the  respondent  to  notify 
the  Commission  of  any  change  in  the 
corporation  that  may  affect  compliance 
obligations  under  the  order.  Part  V  of 
the  proposed  order  requires  the 
respondent  to  file  one  or  more 


compliance  reports.  Part  VI  of  the 
proposed  order  is  a  provision  whereby 
the  order,  absent  certain  circumstances, 
terminates  twenty  years  fi-om  the  date  of 
issuance. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  consent  order.  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modify  in  any  way 
their  terms. 

By  direction  of  the  Commission. 
Donald  S.  Clark. 

Secretary. 

(FR  Doc.  99-1659  Filed  1-25-99;  8:45  am] 

BILUNQ  CODE  67S0-01-M 


FEDERAL  TRADE  COMMISSION 
[Fil«  No.  9823591] 

Kubota  Tractor  Corporation,  Analysis 
To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  March  29.  1999. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159.600  Pa.  Ave..  N.W., 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Kolish  or  Laura  Koss,  FTC/S- 
4302.601  Pa.  Ave.,  N.W.,  Washington. 
D.C.  20580,  (202)  326-3042  or  326- 
2890. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  thee  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 


full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  January  19.  1999),  on 
the  World  Wide  Web.  at  "http:// 
wrww.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  fi-om  the 
FTC  Public  Reference  Room.  Room  H- 
130.  600  Pennsylvania  Avenue.  N.W., 
Washington.  D.C.  20580.  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondent  Kubota  Tractor 
Corporation. 

Tne  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  advertising, 
labeling  and  promotional  practices 
related  to  the  sale  of  lawna  tractors  and 
lawn  and  garden  tractors.  The 
Commission's  complaint  charges  that 
respondent  misrepresented  that  certain 
of  its  lawn  tractors  or  \avfn  and  garden 
tractors  were  all  or  virtually  all  made  in 
the  United  States  when,  in  truth  and  in 
fact,  these  products  had  significant 
foreign  parts.  In  addition,  the  complaint 
charges  that  respondent  misrepresented 
that  entire  product  lines  of  lawn  tractors 
and  lawn  and  garden  tractors  were  all  or 
virtually  all  made  in  the  United  States. 
In  truth  and  in  fact,  in  one  product  line, 
one  of  the  three  lawn  tractor  models  in 
the  product  line  contained  significant 
foreign  part;  in  a  second  product  line, 
both  of  the  lawn  and  garden  tractor 
models  in  that  line  contained  significant 
foreign  parts. 

The  proposed  consent  order  contains 
a  provision  that  is  designed  to  remedy 
the  charges  and  to  prevent  the 
respondent  fit)m  engaging  in  similar 
acts  and  practices  in  the  future.  Part  I  of 
the  proposed  order  prohibits  the 
respondent  fi-om  misrepresenting  the 
extent  to  which  a  lawn  tractor  or  lawn 
and  garden  tractor,  or  entire  product 
line  of  lawn  tractors  or  lawn  and  garden 
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tractors,  is  made  in  the  United  States. 
The  proposed  coi  isent  order  defines  the 
terras  "lawn  trad  or"  and  "lawn  and 
garden  tractor"  a  i  products 
manufactured,  la  jeled,  advertised, 
promoted,  offered  for  sale,  sold,  or 
distributed  prim<  rily  for  consumers  to 
mow  grass,  inclu  ding  but  not  limited  to 
respondent's  T-Series  lawn  tractors  and 
TG- Series  lawn  and  garden  tractors.  It 
states  that  such  p  roducts  may  be  sold 
with  or  without  a  ttachments  such  as 
grass  catchers,  frimt  blades,  or 
snowblades.  The  proposed  order  would 
allow  respondenl  to  represent  that  any 
lawn  tractor  or  la  wn  and  garden  tractor, 
or  lawn  tractor  oi  lawn  and  garden 
tractor  product  line,  is  made  in  the 
United  States  so  ong  as  all,  or  virtually 
all,  of  the  component  parts  of  such 
product,  or  of  all  products  in  such 
product  line,  are  made  in  the  United 
States  and  all,  or  virtually  all,  of  the 
labor  in  manufac:uring  such  product,  or 
of  all  products  in  such  product  line,  is 
performed  in  the  United  States. 

Part  II  of  the  pioposed  order  requires 
the  respondent  t< »  maintain  materials 
relied  upon  in  disseminating  any 
representation  ccjvered  by  the  order. 
Part  III  of  the  proposed  order  requires 
distribute  copies  of 
the  order  to  certa  in  company  officials 
and  employees.  Part  IV  of  the  proposed 
order  requires  th  5  respondent  to  notify 
jf  any  change  in  the 
:  nay  affect  compliance 


the  Commission 
corporation  that 


obligations  under  the  order.  Part  V  of 
the  proposed  order  requires  the 
respondent  to  filis  one  or  more 
compliance  repots.  Part  VI  of  the 


proposed  order  ii  \ 
the  order,  absent 


a  provision  whereby 
certain  circumstances, 
terminates  twen^  years  from  the  date  of 
issuance. 

The  purpose  o  '  this  analysis  is  to 
facilitate  public  ( :omment  on  the 
proposed  consent  order.  It  is  not 
intended  to  cons  itute  an  official 
interpretation  of  the  agreement  and 
proposed  order  qr  to  modify  in  any  way 
their  terms. 

By  direction  of  t|ie  Commission. 
Donald  S.  Clark, 

Secretary. 

(FR  Doc.  99-1658  filed  1-25-99;  8:45  am] 

BILLING  CODE  6750-01  -M 


FEDERAL  TRAC  E  COMMISSION 
[File  No.  9923006] 

Rand  International  Leisure  Products, 
Ltd.;  Analysis  10  Aid  Public  Comment 


agency:  Federal 


ACTION:  Proposei  1  consent  agreement. 


Trade  Commission. 


SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  March  29,  1999. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pa.  Ave.,  NW. 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Kolish  or  Laura  Koss,  FTC/S- 
4302,  601  Pa.  Ave..  NW,  Washington, 
DC  20580,  (202)  326-3042  or  326-2890. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  fi'om  the  FTC 
Home  Page  (for  January  19,  1999).  on 
the  World  Wide  Web.  at  "http:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  600  Pennsylvania  Avenue,  NW, 
Washington,  EX]  20580,  either  in  person 
or  by  calling  (202)  326-3627.  Public 
comment  is  invited.  Such  comments  or 
views  will  be  considered  by  the 
Commission  and  will  be  available  for 
inspection  and  copying  at  its  principal 
office  in  accordance  with  Section 
4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondent  Rand  International 
Leisure  Products,  Ltd. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 


the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  packaging  and 
promotional  practices  related  to  the  sale 
of  bicycle  tire  tubes.  The  Commission's 
complaint  charges  that  respondent 
misrepresented  on  its  packaging  for  its 
"self-sealing"  bicycle  tire  tubes  that 
these  tubes  are  made  in  the  United 
States,  when,  in  truth  and  in  fact,  the 
tubes  were  finished  in  the  United  States 
from  imported  tubes  that  were,  or  are, 
manufactured  in  Taiwan. 

The  proposed  consent  order  contains 
a  provision  that  is  designed  to  remedy 
the  charges  and  to  prevent  the 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future.  Part  I  of 
the  proposed  order  prohibits  the 
respondent  from  misrepresenting  the 
extent  to  which  any  product  is  made  in 
the  United  States.  "The  proposed  order 
would  allow  respondent  to  represent 
that  a  product  is  made  in  the  United 
States  so  long  as  all,  or  virtually  all,  of 
the  component  parts  of  the  product  are 
made  in  the  United  States  and  all,  or 
virtually  all,  of  the  labor  in 
manufacturing  the  product  is  performed 
in  the  United  States. 

Part  n  of  the  proposed  order  requires 
the  respondent  to  maintain  materials 
relied  upon  in  disseminating  any 
representation  covered  by  the  order. 
Part  III  of  the  proposed  order  requires 
the  respondent  to  distribute  copies  of 
the  order  to  certain  company  officials 
and  employees.  Part  FV  of  the  proposed 
order  requires  the  respondent  to  notify 
the  Commission  of  any  change  in  the 
corporation  that  may  affect  compliance 
obligations  under  the  order.  Part  V  of 
the  proposed  order  requires  the 
respondent  to  file  one  or  more 
compliance  reports.  Part  VI  of  the 
proposed  order  is  a  provision  whereby 
the  order,  absent  certain  circumstances, 
terminates  twenty  years  from  the  date  of 
issuance. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  consent  order.  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modify  in  any  way 
their  terms. 

By  direction  of  the  Conunission. 
Donald  S.  Clark, 
Secretary. 
(FR  Doc.  99-1661  Filed  1-25-99;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

[File  No.  9810353] 

Service  Corporation  International; 
Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  March  29, 1999. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pa.  Ave.,  N.W., 
Washington,  D.C.  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  S.  BrovkTiman,  FTC/S-2105,  601 
Pa.  Ave.,  N.W.,  Washington,  D.C.  20580, 
(202) 326-2605. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721.  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  January  15,  1999),  on 
the  World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  600  Permsylvania  Avenue,  N.W., 
Washington,  D.C.  20580.  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 


Analysis  To  Aid  Public  Comment  on  the 
Provisionally  Accepted  Consent  Order 

The  Federal  Trade  Commission  has 
accepted  for  public  comment  from 
Service  Corporation  International 
("SCI")  an  Agreement  Containing 
Consent  Order  ("Consent  Agreement"). 
The  proposed  Consent  Order  is 
designed  to  remedy  the  likely 
anticompetitive  effects  arising  from  the 
proposed  acquisition  by  SCI  of  Equity 
Corporation  International  ("ECI"). 

According  to  the  draft  of  complaint 
that  the  Commission  intends  to  issue, 
SCI,  headquartered  in  Houston,  Texas, 
is  the  nation's  largest  chain  of  funeral 
homes  and  cemeteries.  ECI,  in  Lufkin, 
Texas,  is  the  nation's  fourth  largest 
chain.  SCI  and  ECI  compete  in  the  sale 
of  funeral  services  and  cemetery 
services  in  various  local  markets 
throughout  the  United  States.  Pursuant 
to  an  agreement  of  August  6, 1998,  SCI 
intends  to  acquire  all  of  the  stock  of  ECI 
for  $578  milUon. 

The  draft  complaint  alleges  that  the 
proposed  acquisition  would  lessen 
competition  in  two  relevamt  lines  of 
commerce:  (1)  the  provision  of  funeral 
ser\'ices  in  six  local  geographic  markets 
and  (2)  the  provision  of  cemetery 
services  in  eight  (additional]  local 
geographic  markets.  Funeral  services 
include  transporting  the  deceased  from 
the  place  of  death  to  the  funeral  home, 
embalming  and  otherwise  preparing  the 
body  for  burial,  providing  a  casket, 
holding  a  viewing  or  other  ceremony, 
and  transporting  the  body  to  the 
cemetery  or  crematorium.  Although 
direct  disposal  cremation  is  a  less  costly 
alternative  to  funeral  services,  funeral 
service  customers  would  not  switch  to 
cremation  as  a  substitute  in  sufficient 
volume  to  defeat  a  price  increase  by 
funeral  service  providers. 

In  the  market  for  funeral  services,  the 
Commission's  draft  complaint  alleges 
that  the  acquisition  would  harm 
competition  in  the  follovnng  geographic 
markets:  (1)  Phenix  City,  Alabama/ 
Columbus.  Georgia;  (2)  Evansville, 
Indiana;  (3)  Jacksonville  Beach,  Florida; 
(4)  Roseville,  California;  (5)  Ruskin/Sun 
City  Center,  Florida;  and  (6)  West  Pasco 
County  and  Tarpon  Springs,  Florida.  In 
these  funeral  service  markets,  total 
annual  sales  are  about  $36.6  million. 
Premerger  concentration  in  these  six 
markets,  as  measured  by  the  Herfindahl- 
Hirschman  Index,'  ranges  from  more 


than  2,200  to  7,450.  As  a  resuh  of  the 
proposed  acquisition,  concentration 
would  increase  in  each  funeral  service 
market  by  more  than  100  points,  to 
levels  ranging  from  3,270  to  10,000.2 

According  to  the  draft  complaint, 
entry  into  the  provision  of  funeral 
services  in  each  of  these  six  markets  is 
difficult,  and  would  not  be  timely, 
likely  or  sufficient  to  prevent 
anticompetitive  effects  from  the 
acquisition. 

The  draft  complaint  alleges  that  a 
second  Une  of  commerce  in  which  to 
analyze  the  competitive  effects  of  the 
proposed  acquisition  is  the  provision  of 
cemetery  services.  Cemetery  services 
include  the  traditional  products  and 
services  offered  by  perpetual  care 
cemeteries.  They  include  plots, 
mausoleum  spaces,  and  opening, 
closing  and  maintaining  grave  sites.  The 
complaint  alleges  that  the  acquisition 
would  harm  competition  in  the 
following  geographic  markets:  (1) 
Broward  County  (Fori  Lauderdale), 
Florida;  (2)  Chattanooga.  Tennessee,  and 
its  north  Georgia  suburbs;  (3)  Citrus 
County.  Florida;  (4)  Corpus  Christi. 
Texas;  (5)  Eugene/Springfield,  Oregon, 
(6)  North  Richmond.  Virginia,  and  the 
northern  eastern  and  western  suburbs  of 
Richmond;  (7)  the  South  Bay  area  of  San 
Diego,  California;  and  (8)  Simimit 
County  (Akron),  Ohio.  In  these  cemetery 
service  markets,  total  annual  sales  are 
about  $47.3  million.  Premerger 
concentration  in  these  eight  markets,  as 
measured  by  the  HHI,  ranges  from  2,350 
to  4,400.  As  a  result  of  the  acquisition, 
concentration  would  increase  in  each 
cemetery  service  market  by  more  than 
100  points,  to  levels  ranging  frtim  3,450 
to  10,000. 

This  line  of  commerce  does  not 
include  cemeteries  that  serve  a  distinct 
group  of  customers,  such  as  cemeteries 
limited  to  veterans  and  their  families,  or 
small  church  cemeteries  that  only  serve 
members  of  the  church  congregation. 
Such  cemeteries  are  not  available  to 
members  of  the  general  public  served  by 
the  parties,  and  consumers  could  not 
turn  to  them  to  defeat  an  attempt  to 
raise  prices  of  cemetery  services  to  the 
general  public.  This  line  of  commerce 
also  does  not  include  direct  disposal 
cremations,  even  though  they  are  an 
alternative  to  cemetery  services.  An 
increase  in  the  price  of  cemetery 
services  would  not  cause  a  sufficient 
number  of  customers  to  switch  from 


*  The  Herfindahl-Hirschman  Index,  or  "HHI,"  is 
a  measurement  of  market  concentration  calculated 
by  summing  the  squares  of  the  individual  market 
shares  of  all  participants  in  the  market.  Under 
Section  l.Sl  of  the  Horizontal  Merger  Guidelines 
issued  April  2, 1992,  by  the  Federal  Trade 
Commission  and  the  Department  of  Justice,  the 
Commission  considers  concentration  levels 


exceeding  1,800  as  "highly  concentrated"  and 
concentration  levels  between  1,000  and  1.800  as 
"moderately  concentrated." 

'  Under  the  HHI,  a  concentration  level  of  10,000 
denotes  a  monopoly  market  in  waich  one  firm  has 
100%  of  the  market.  Squaring  100  yields  a  total  of 
10,000. 
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cemetery  servicfes  to  direct  disposal 
cremations  to  make  the  price  increase 
unprofitable.      ! 

According  to  the  draft  complaint, 
entry  into  the  provision  of  cemetery 
services  in  eachj  of  these  eight  markets 
is  difflcuh,  and  would  not  be  timely, 
likely  or  suffidtnt  to  prevent 
anticompetitiva  effects  from  the 
acquisition.       I 

The  proposed  Consent  Order,  if 
issued  by  the  Commission,  would 
remedy  all  of  thje  Commission's 
competitive  concerns  about  the 
proposed  acquisition.  Under  the  terms 
of  the  proposed  Consent  Order,  SCI 
must  divest  on^  or  more  funeral  homes 
in  each  of  the  fv^neral  services  markets 
and  one  or  mor^  cemeteries  in  each  of 
the  services  markets,  as  follows: 

1.  In  the  Pheiiix  City,  Alabama/ 
Columbus,  Geoi^ia,  funeral  service 
market,  (a)  Vante  Memorial  Chapel, 
3738  Highway  ^31  North,  Phenix  City, 
Alabama;  3686  ?[  and  (b)  Vance 
Memorial  Chapel,  2919  Hamilton  Road, 
Columbus,  Georgia  31904; 

2.  In  the  Evansville,  Indiana,  funeral 
service  market.  Miller  &  Miller  Colonial 
Chapel,  219  East  Franklin  Street. 
Evansville.  Indiana  47711; 

3.  In  the  Jacksonville  Beach,  Florida, 
funeral  service  narket.  Beaches  Funeral 
Home,  3600  South  3rd  Street, 
Jacksonville  Beich,  Florida  32250; 

4.  In  the  Rosqville,  California,  funeral 
service  market,  Cochrane's  Chapel  of  the 
Roses,  103  Lincoln  Street,  Roseville, 
Cahfomia  9567  i; 

5.  In  the  RusMin/Sim  City  Center, 
Florida,  funeral  service  market.  Family 
Fimeral  Care  Funeral  Home,  1851 
Rickenbacker  Road,  Sun  City  Center. 
Florida  33573; 

6.  In  the  Wesi  Pasco  Coimty,  Florida, 
and  Tarpon  Spiings,  Florida,  funeral 
service  market,  Michels  &  Lundquist 
Fimeral  Home,  130  State  Road  54,  New 
Port  Richey,  FUtrida  34652; 

7.  In  the  Brovrard  County,  Florida, 
cemetery  serviqe  market,  (a)  Evergreen 
Cemetery,  1300|S.E.  10th  Avenue,  Fort 
Lauderdale,  Flcjrida  33316;  (b) 
Lauderdale  Meitiorial  Park,  2001  S.W. 
4th  Avenue,  Fojt  Lauderdale,  Florida 
33315;  and  (c)  Sunset  Memorial 
Gardens,  3201  l9th  Street,  Fort 
Lauderdale,  Fldrida  33311, 

8.  In  the  ChaUanooga,  Tennessee,  and 
the  neighboring  north  Georgia  subiu-bs 
of  Chattanooga  jcemetery  service  market, 
(a)  Lakewood  Memory  Gardens  East 
Cemetery,  4621  Shallowford  Road, 
Chattanooga,  Tennessee  37411;  (b) 
Lakewood  Mertory  Gardens  West 
Cemetery,  350g  Cummings  Road, 
Chattanooga,  Tfcnnessee  37419;  and  (c) 
Lakewood  Memory  Gardens  South 


Cemetery.  627  Greens  Lake  Road, 
Rossville,  Georgia  30741; 

9.  In  the  Citrus  County.  Florida, 
cemetery  service  market.  Fountains 
Memorial  Park.  4890  South  Suncoast 
Boulevard,  Homosassa  Springs,  Florida 
34447; 

10.  In  the  Corpus  Christi.  Texas, 
funeral  service  market.  Rose  Hill 
Memorial  Park.  2731  Comanche,  Corpus 
Christi,  Texas  78408; 

11.  In  the  Eugene/Springfield,  Oregon, 
cemetery  service  market.  Sunset  Hills 
Memorial  Gardens,  4810  South 
Willamette  Street,  Eugene,  Oregon 
97405; 

12.  In  the  North  Richmond,  Virginia, 
and  the  northern,  eastern,  and  western 
suburbs  of  Richmond  cemetery  service 
market.  Forest  Lawn  Cemetery,  4000 
Pilots  Land,  Richmond,  Virginia  23222; 

13.  In  the  South  Bay  area  of  San 
Ehego,  California,  cemetery  service 
market,  LaVista  Memorial  Park,  3191 
Orange  Street,  National  City,  California 
91951; and 

14.  In  the  Sununit  County,  Ohio, 
cemetery  service  market,  Greenlawn 
Memorial  Park,  2580  Romig  Road, 
Akron,  Ohio  44320. 

SCI  must  complete  the  required 
divestitures  to  Carriage  within  seven 
days  from  the  date  the  Consent  Order 
becomes  final,  or  120  days  from  the  date 
of  the  signing  of  the  Agreement 
Containing  Consent  Order,  whichever  is 
earlier.  In  the  event  SCI  does  not  divest 
the  assets  to  an  acquirer  or  acquirers 
acceptable  to  the  Commission  in  the 
required  time,  the  Consent  Order 
establishes  procedures  for  the 
appointment  of  a  trustee  to  sell  the 
assets.  Also,  for  a  period  often  years, 
SCI  must  give  prior  notice  to  the 
Commission  of  any  proposed 
acquisition  of  a  funeral  home  or 
cemetery,  as  applicable,  in  each  of  the 
14  local  markets.  The  Consent  Order 
also  requires  SCI  to  deUver  a  copy  of  the 
required  notice  to  the  office  of  the 
attorney  general  in  each  state  where  any 
to-be-acquired  assets  are  found. 

An  Asset  Maintenance  Agreement 
accompanies  the  proposed  Consent 
Order.  Under  its  terms,  SCI  must 
preserve  and  maintain  the  assets  that  it 
must  divest.  The  procedures 
enumerated  in  the  Asset  Maintenance 
Agreement  will  ensure  the  continued 
competitive  viability  of  these  assets  after 
they  are  divested. 

The  proposed  Consent  Order  also 
requires  SCI  to  provide  the  Commission 
a  report  of  compliance  with  the  terms  of 
the  order  within  thirty  days  following 
the  date  on  which  the  order  becomes 
final,  every  thirty  days  thereafter  until 
the  divestitures  are  completed,  and 
annually  for  a  period  of  ten  years. 


The  proposed  Cons«it  Order  has  been 
placed  on  the  public  record  for  sixty 
days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  days,  the 
Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
the  proposed  Consent  Order  final. 

By  accepting  the  proposed  Consent 
Order  subject  to  final  approval,  the 
Commission  anticipates  that  the 
competitive  problems  alleged  in  the 
complaint  will  be  resolved.  The  purpose 
of  this  analysis  is  to  invite  and  facilitate 
public  comment  concerning  the 
proposed  Consent  Order  in  order  to  aid 
the  Commission  in  its  determination  of 
whether  to  make  the  proposed  Consent 
Order  final.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  proposed  Consent  Order,  nor  is  it 
intended  to  modify  the  terms  in  any 
way. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

[PR  Doc.  99-1655  Filed  1-25-99;  8:45  am) 
WLUNQ  CODE  67S0-01-M 


FEDERAL  TRADE  COMMISSION 
[File  No.  9823570] 

Stanley  Works;  Analysis  To  Aid  Public 
Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Conminents  must  be  received  on 
or  before  March  29, 1999. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pa.  Ave.,  N.W.. 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  KoUsh  or  Laura  Koss,  FTC/S- 
4302,  601  Pa.  Ave.,  N.W.,  Washington, 
D.C.  20580,  (202)  326-3042  or  326- 
2890. 

SUPPLEMENTARY  INFORMATION:  Pusuant  to 
Section  6{f)  of  the  Federal  Trade 
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Commission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  foUowring 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  January  19, 1999),  on 
the  World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  PubUc  Reference  Room,  Room  H- 
130,  600  Pennsylvania  Avenue,  N.W., 
Washington.  D.C.  20580.  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6){ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondent  The  Stanley  Works. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  advertising, 
marking,  packaging,  labeling,  and 
promotional  practices  related  to  the  sale 
of  mechanics  tools.  The  Commission's 
complaint  charges  that  respondent 
misrepresented  that  certain  of  its 
mechanics  topis  were  all  or  virtually  all 
made  in  the  United  States  when,  in 
truth  and  in  fact,  a  significant 
proportion  of  their  content  was  of 
foreign  origin. 

The  proposed  consent  order  contains 
a  provision  that  is  designed  to  remedy 
the  charges  and  to  prevent  the 
respondent  fix)m  engaging  in  similar 
acts  and  practices  in  the  future.  Part  I  of 
the  proposed  order  prohibits  the 
respondent  from  misrepresenting  the 
extend  to  which  its  mechanics  tools  are 


made  in  the  United  States.  The  order 
defines  mechanics  tools  as  professional 
grade  hand  tools  (other  than  carpentry 
tools)  used  by  consumers  or 
professionals  in  the  assembly,  repairs, 
or  maintenance  of  machinery  or 
vehicles,  or  for  other  purposes.  Such 
tools  include,  but  are  not  limited  to, 
wrenches,  ratchets,  sockets,  and  chisels. 
The  proposed  order  would  allow 
respondent  to  represent  that  such 
mechanics  tools  are  made  in  the  United 
States  as  long  as  all.  or  virtually  all,  of 
the  components  of  the  mechanics  tools 
are  of  U.S.  origin  and  all,  or  virtually  all. 
of  the  labor  in  manufacturing  them  is 
performed  in  the  United  States. 

The  proposed  consent  order 
additionally  provides  that  the  order 
shall  not  apply  to  the  marking  of 
mechanics  tools  or  components  of 
mechanics  tools  forged,  machined,  or 
cast  before  the  date  that  the  complaint 
and  order  became  final. 

Part  U  of  the  proposed  order  requires 
the  respondent  to  maintain  materials 
relied  upon  in  disseminating  any 
representation  covered  by  the  order. 
Part  III  of  the  proposed  order  requires 
the  respondent  to  distribute  copies  of 
the  order  to  certain  company  officials 
and  employees.  Part  IV  of  the  proposed 
order  requires  the  respondent  to  notify 
the  Commission  of  any  change  in  the 
corporation  that  may  affect  compliance 
obligations  under  the  order.  Part  V  of 
the  proposed  order  requires  the 
respondent  to  file  one  or  more 
compliance  reports.  Part  VI  of  the 
proposed  order  is  a  provision  whereby 
the  order,  absent  certain  circumstances, 
terminates  twenty  years  from  the  date  of 
issuance. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  consent  order.  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
purposed  order  or  to  modify  in  any  way 
their  terms. 

By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary. 
[FR  Doc.  99-1656  Filed  1-25-99;  8:45  ami 

BILUNG  CODE  67SO-01-M 


FEDERAL  TRADE  COMMISSION 
[File  No.  9823587] 

USDrives  Corporation;  Analysis  To  Aid 
Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consfent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 


federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  imfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Pubhc  Comment 
describes  both  the  allegations  in  tae 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  March  29,  1999. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159,  600  Pa.  Ave..  NW. 
Washington.  DC  20580. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Elaine  Kolish  or  Laura  Koss,  FTC/S- 
4302.  601  Pa.  Ave.,  NW,  Washington, 
DC  20580.  (202)  326-3042  or  326-2890. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Conunission  Act.  38  Stat.  721. 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  January  19.  1999),  on 
the  World  Wide  Web.  at  "http:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room.  Room  H- 
130.  600  Pennsylvania  Avenue.  NW, 
Washington.  DC  20580,  either  in  person 
or  by  calling  (202)  326-3627.  Public 
comment  is  invited.  Such  comments  or 
views  will  be  considered  by  the 
Commission  and  will  be  available  for 
inspection  and  copying  at  its  principal 
office  in  accordance  with  Section 
4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondent  USDrives  Corporation. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
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packaging,  label 
practices  related 
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and  will  decide  Whether  it  should 
withdraw  from  t  ae  agreement  and  take 
other  appropriat  b  action  or  make  final 
the  agreement's  }roposed  order. 

This  matter  concerns  advertising, 


ng  and  promotional 
to  the  sale  of  optical 
drives  that  read  information  on  compact 
disc  read-only  niemory  discs  ("CD- 
ROM  drives").  Tne  Commission's 
complaint  charges  that  respondent 
misrepresented  tjiat  its  CI>-ROM  drives 
were  all  or  virtually  all  made  in  the 
United  States  wl^en,  in  truth  and  in  fact, 
its  CD-ROM  dri\*es  were  assembled  in 
the  United  State^  of  primarily  imported 
parts.  In  additioi^,  the  complaint  charges 
that  respondent  misrepresented  that 


CD-ROM  drives 
China  of  primari 


1  that  were  made  in 
y  non-U.S.  parts  were 
all  or  virtually  al  made  in  the  United 
States. 

The  proposed  ( ;onsent  order  contains 
a  provision  that  is  designed  to  remedy 
the  charges  and  to  prevent  the 
respondent  from  jengaging  in  similar 
acts  and  practice!  in  the  future.  Part  I  of 
the  proposed  order  prohibits  the 
respondent  from  Misrepresenting  the 
extent  to  which  a^iy  CD-ROM  drive  is 
made  in  the  United  States.  The 
proposed  order  w  ould  allow  respondent 
to  represent  that  ii  CD-ROM  drive  is 
made  in  the  Unitod  States  so  long  as  all, 
or  virtually  all,  of  the  component  parts 
of  the  CD-ROM  drive  are  made  in  the 
United  States  and  all,  or  virtually  all,  of 
the  labor  in  maniifacturing  the  CI>-ROM 
drive  is  performed  in  the  United  States. 

Part  II  of  the  prbposed  order  requires 
ihe  respondent  ta  maintain  materials 
relied  upon  in  disseminating  any 
representation  covered  by  the  order. 
Part  in  of  the  proposed  order  requires 
the  respondent  ta  distribute  copies  of 
the  order  to  certain  company  officials 
and  employees.  Pkrt  IV  of  the  proposed 
order  requires  thd  respondent  to  notify 
the  Commission  cjf  any  change  in  the 
corporation  that  may  affect  compliance 
obligations  undenthe  order.  Part  V  of 
the  proposed  ord^r  requires  the 
respondent  to  filej  one  or  more 
compliance  reporjs.  Part  VI  of  the 
proposed  order  isia  provision  whereby 
the  order,  absent  tertain  circumstances, 
terminates  twentj  years  from  the  date  of 
issuance 

The  purpose  of  this  analysis  is  to 
facilitate  public  ci  )mment  on  the 


proposed  consent 


intended  to  const  tute  an  official 
interpretation  of  t  le  agreement  and 


proposed  order  oi 
their  terms 


order.  It  is  not 


to  modify  in  any  way 


By  direction  of  the  Commission. 
Donald  S.  aark. 
Secretary. 
[FR  Doc.  99-1660  Filed  1-25-99;  8:45  am) 

BILUNG  CODE  67SO-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 


[Docket  No.  98N-0747] 

Agency  information  Coiiection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Customer/ 
Partner  Satisfaction  Surveys; 
Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  December  24, 1998  (63  FR 
71294).  The  document  announced  that  a 
proposed  collection  of  information  had 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995.  The  document 
was  published  with  an  incorrect  docket 
number.  This  document  corrects  that 
error. 

DATES:  JANUARY  26, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Silvia  R.  Fasce,  Office  of  Policy  (HF-27), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-2994. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
98-34111,  appearing  on  page  71294  in 
the  Federal  Register  of  Thursday, 
December  24, 1998,  the  following 
correction  is  made: 

1.  On  page  71294,  in  the  first  colvunn, 
in  the  third  fine,  "(Docket  No.  97N- 
0260)"  is  corrected  to  read  "(Docket  No. 
98N-0747]". 

Dated:  January  20, 1999. 

WUliam  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  99-1711  Filed  1-25-99;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Pharmacy  Compounding  Advisory 
Committee  Meeting;  Amendment  of 
:    Notice 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  emnouncing  an 
amendment  to  the  notice  of  a  meeting  of 
the  Pharmacy  Compounding  Advisory 
Committee  which  is  scheduled  for 
February  4  and  5, 1999.  This  meeting 
was  announced  in  the  Federal  Register 
of  January  6,  1999  (64  FR  886).  The 
amendment  is  being  made  to  reflect  a 
change  in  the  Procedure  portion  of  the 
meeting  notice.  There  are  no  other 
changes.  This  amendment  will  be 
announced  at  the  beginning  of  the  open 
portion  of  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT:  Igor 
Cemy  or  Tony  Slater.  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-7001,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8183  (301-443-0572  in  the 
Washington,  DC  area),  code  12440. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  6,  1999  (64 
FR  886),  FDA  announced  that  a  meeting 
of  the  Pharmacy  Compoimding 
Advisory  Committee  would  be  held  on 
February  4  and  5, 1999.  This 
amendment  is  being  made  to  reschedule 
the  time  allotted  for  oral  presentations 
from  the  public. 

On  page  887,  in  the  first  column,  the 
Procedure  portion  of  this  meeting  notice 
is  amended  to  read  as  follows: 

Procedure:  Interested  persons  may 
present  data,  information  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  29, 1999.  Oral 
presentations  from  the  public  will  be 
scheduled  on  February  4, 1999,  between 
approximately  11  a.m.  and  12  m.  for: 
Mild  silver  protein,  4-aminopyridine, 
and  3,4-diaminopyridine,  and  between 
approximately  3  p.m.  and  4  p.m.  for: 
Hydrazine;  and  on  February  5, 1999, 
between  approximately  10  a.m.  and  11 
a.m.  for:  Dinitrochlorobenzene, 
diphenylcyclopropenone,  and  squaric 
acid  dibutyl  ester,  and  between 
approximately  3  p.m.  and  4  p.m.  for: 
Pentylenetetrazole,  cyclandelate,  and 
betahistine  dihydrochloride.  Time 
allotted  for  each  presentation  may  be 
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limited.  Those  desiring  to  make  a  formal 
oral  presentation  should  notify  the 
contact  person  before  January  29. 1999, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  January  20, 1999. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
IFR  Doc.  99-1709  Filed  1-25-99;  8:45  am] 

BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98E-C759] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Anzemet® 

AQENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Anzemet®  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061.  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-6620. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 


marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  hiunan  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  nms  imtil  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
appUcation  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued).  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Anzemet® 
(dolasetron  mesylate).  Anzemet®  is 
indicated  for  the  prevention  of  nausea 
and  vomiting  associated  with 
moderately-emetogenic  cancer 
chemotherapy,  including  initial  and 
repeat  courses,  and  for  the  prevention  of 
postoperative  nausea  and  vomiting. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
Anzemet®  (U.S.  Patent  No.  4,906,755) 
from  Hoechst  Marion  Roussel,  Inc..  and 
the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
December  10, 1998,  FDA  advised  the 
Patent  and  Trademark  Office  that  this 
himian  drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  Anzemet®  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Anzemet®  is  2,443  days.  Of  this  time. 
1,729  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
714  days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  January  5, 1991. 


FDA  has  verified  the  applicant's  claim 
that  the  date  the  investigational  new 
drug  application  became  effective  was 
on  January  5, 1991. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act:  September  29.  1995.  The 
applicant  claims  September  28,  1995.  as 
the  date  the  new  drug  application 
(NDA)  for  Anzemet®  (NDA  20-623)  was 
initially  submitted.  However,  FDA 
records  indicate  that  NDA  20-623  was 
submitted  on  September  29,  1995. 

3.  The  date  the  application  was 
approved:  September  11,  1997.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-623  was  approved  on  September  11, 
1997. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,578  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  March  29,  1999.  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA. 
on  or  before  July  26.  1999,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
dodcet  number  found  in  brackets  in  the 
heading  of  this  dociunent.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  January  18,  1999. 
Thomas  J.  McGinnis, 
Deputy  Associate  Commissioner  for  Health 
Affairs. 
[FR  Doc.  99-1710  Filed  1-25-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DoclwtNo.98OH0172] 

Guidance  on  Amended  Procedures  for 
Advisory  Panel  Meetings;  Availability 

AGENCY:  Food  a  id  Drug  Administration, 
HHS. 

ACTION:  Notice. 


availability  of  a  \ 
entitled  "Guida 
Procedures  for . 
Meetings."  The  I 
document  is  to  > 
operating  proce^ 


SUMMARY:  The  Pood  and  Drug 
Administration  (FDA)  is  announcing  the 
guidance  docimient 
ice  on  Amended 
^dvisory  Panel 
lurpose  of  the  guidance 
Establish  standard 
lures  (SOP's)  to  be 
followed  by  the  Center  for  Devices  and 
Radiological  Health  (CDRH),  the  Center 
for  Biologies  Evaluation  and  Research 
(CBER),  FDA  personnel,  and  interested 
persons  outside  [FDA  in  carrying  out  the 
Federal  Food.  D^g,  and  Cosmetic  Act 
(the  act),  as  amehded  by  the  Food  and 
Drug  Administration  Modernization  Act 
of  1997  (FDAMi^). 

DATES:  Written  oomments  concerning 
the  guidance  do<  :ument  may  be 
submitted  at  any  time. 

ADDRESSES:  Submit  written  comments 
on  the  guidance  [document  to  one  of  the 
contact  persons  listed  below.  Submit 
written  requests  Ifor  single  copies  on  a 
3.5"  diskette  of  the  guidance  document 
entitled  "Guidance  on  Amended 
Procedures  for  Wdvisory  Panel 
Meetings"  to  thei  Division  of  Small 
Manufacturers  Assistance  (DSMA), 
Center  for  Devices  and  Radiological 
Health  (HFZ-22i),  Food  and  Drug 
Administration,  [1350  Piccard  Dr.. 
Rockville,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  ,101-443-8818.  See  the 
SUPPLEMENTARY  fJFORMATION  section  for 
information  on  ejlectronic  access  to  the 
guidance  documjent. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Pluhovs*ki,  Center  for  Devices 
and  Radiological  Health  (HFZ-400), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd..  Rockville,  MD  20850, 
301-594-2022;  Or  William  Freas,  Center 
for  Biologies  Eva  luation  and  Research 

and  Drug 

1401  Rockville  Pike, 


(HFM-21),  Food 
Administration 


Rockville,  MD  2(i852,  301-627-1295. 
SUPPLEMENTARY  ftPORMATION: 

I.  Background 

The  guidance  ^ocument  entitled 
"Guidance  on  Ainended  Procedures  for 
Advisory  Panel  Meetings"  was 


developed  to  establish  SOP's  to  be 
followed  by  CDRH,  CBER,  FDA 
personnel,  and  interested  persons 
outside  FDA  in  carrying  out  section 
513(b)(6)  of  the  act  (21  U.S.C. 
360c(b)(6))  as  amended  by  section  208 
of  FDAMA.  New  section  513(b)(6)(A)  of 
the  act  requires  that  FDA  provide  to  any 
person  whose  device  is  specifically  the 
subject  of  a  classification  panel  review 
the  same  access  as  FDA  to  data  and 
information  about  the  device  as  that 
submitted  to  the  panel,  except  for  data 
and  information  that  are  not  available 
for  public  disclosure  under  the  Freedom 
of  Information  Act  (5  U.S.C.  552). 
FDAMA  further  amended  the  act  to 
require  FDA  to  provide  such  persons  the 
opportunity  to  submit  information, 
based  on  the  data  or  information 
provided  in  the  application  under 
review,  to  the  panel  for  its  review. 
Section  513(b)(6)(iii)  amended  the  act  to 
allow  such  persons  the  same 
opportunity  as  FDA  to  participate  in 
panel  meetings.  Section  513(b)(6)(B)  of 
the  act  requires  that  adequate  time  be 
provided  for  initial  presentations  and 
for  response  to  any  differing  views  by 
persons  whose  devices  are  specifically 
the  subject  of  a  classification  panel,  and 
that  free  and  open  participation  by  all 
interested  parties  be  encouraged.  FDA 
announced  the  availability  of  the  draft 
guidance  document  entitled  "Guidance 
on  Amended  Procedures  for  Advisory 
Panel  Meetings"  in  the  Federal  Register 
of  March  31. 1998  (63  FR  15426).  The 
agency  received  one  comment  on  the 
draft  guidance  document.  FDA  has 
reviewed  the  comment  and  has  made 
some  revisions  to  clarify  the  guidance. 
In  addition,  FDA  agrees  with  the 
comment  that  another  guidance 
document  entitled  "Policy  and 
Guidance  Handbook  for  FDA's  Advisory 
Committees"  should  be  subject  to  the 
agency's  good  guidance  practices 
(GGP's).  That  guidance  document  is 
currently  being  revised. 

This  revised  guidance  document 
entitled  "Guidance  on  Amended 
Procedures  for  Advisory  Panel 
Meetings"  supersedes  the  guidance 
dociunent  that  was  announced  on 
March  31,  1998. 

II.  Significance  of  Guidance 

This  guidance  document  represents 
the  agency's  current  thinking  on  the 
amended  procedures  for  advisory  panel 
meetings.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 


The  agency  has  adopted  GGP's,  which 
set  forth  the  agency's  policies  and 
procedures  for  the  development, 
issuance,  and  use  of  guidance 
documents  (62  FR  8961,  February  27, 
1997).  This  guidance  document  is 
issued  as  a  Level  1  guidance  consistent 
with  GGP's. 

in.  Electronic  Access 

In  order  to  receive  the  guidance 
document  entitled  "Guidance  on 
Amended  Procedures  for  Advisory 
Panel  Meetings"  via  your  fax  machine, 
call  the  CDRH  Facts-On-Demand  system 
at  800-899-0381  or  301-827-0111  from 
a  touch-tone  telephone.  At  the  first 
voice  prompt  press  1  to  access  DSMA 
Facts,  at  second  voice  prompt  press  2, 
and  then  enter  the  document  number 
413  followed  by  the  pound  sign  (#). 
Then  follow  the  remaining  voice 
prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  document  may  also  do 
so  using  the  World  Wide  Web  (WWW). 
CDRH  maintains  an  entry  on  the  WWW 
for  easy  access  to  information  including 
text,  graphics,  and  files  that  may  be 
downloaded  to  a  personal  computer 
with  access  to  the  Web.  Updated  on  a 
regular  basis,  the  CDRH  home  page 
includes  "Guidance  on  Amended 
Procedures  for  Advisory  Panel 
Meetings,"  device  safety  alerts.  Federal 
Register  reprints,  information  on 
premarket  submissions  (including  lists 
of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh.  The 
guidance  document  entitled  "Guidance 
on  Amended  Procedures  for  Advisory 
Panel  Meetings"  will  be  available  on 
CDRH's  website  at  http://www.fda.gov/ 
cdrh/modem/modguid.html  and  on 
CBER's  website  at  http://www.fda.gov/ 
cber/guidelines.htm. 

rV.  Comments 

Interested  persons  may,  at  any  time, 
submit  written  comments  regarding  this 
guidance  document  to  one  of  the  contact 
persons  listed  above.  Such  comments 
will  be  considered  when  determining 
whether  to  amend  the  current  guidance. 

Dated:  January  10, 1999. 

D.B.  Burlington, 

Director,  Center  for  Devices  and  Radiological 
Health. 

[FR  Doc.  99-1662  Filed  1-25-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUIIAAN  SERVICES 

Indian  Health  Service 
[0917-ZA05] 

Reimbursement  Rates  for  Calendar 
Years  1998  and  1999 

Notice  is  given  that  the  Director  of 
Indian  Health  Service,  under  the 
authority  of  sections  321(a)  and  322(b) 
of  the  Public  Health  Service  Act  (42 
U.S.C.  248(a)  and  249(b)  and  section  601 
of  the  Indian  Health  Care  Improvement 
Act  (25  U.S.C.  1601),  has  approved  the 
following  reimbursement  rates  for 
inpatient  and  outpatient  medical  care  in 
facilities  operated  by  the  Indian  Health 
Service  for  Calendar  Year  1998  and 
Calendar  Year  1999:  Medicare,  and 
Medicaid  Beneficiaries  and 
Beneficiaries  of  other  Federal  agencies. 
Also,  vkrith  Respect  to  Medicaid 
inpatient  rates,  Indian  Health  Service 
facilities  may  elect  to  receive  payments 
for  physician  services  by  meeting  those 
requirements  imder  an  approved  State 
Medicaid  plan. 


Calendar 
year 
1998 


Calendar 
year 
1999 


Inpatient  Hospital  Per  Diem  Rate  (Excludes 
Physician  Service) 


Lower  48  States 
Alaslo  


$1,040 
1,300 


$1,065 
1,331 


Outpatient  Per  VIstt  Rate  (Excluding 
Medicare) 


Lower  48  States 
Alaslta  


168 

241 


172 
241 


Outpatient  Per  VIsH  Rate  (Medicare) 


Lower  48  States 
Alaska  


138 
210 


138 
210 


Medicare  Part  B  inpatient  Ancillary  Per 
Diem  Rate 


Lower  48  States 


420 


420 


Calerxjar 
year 
1998 

Calerxlar 
year 
1999 

Alasla  

533 

533 

Outpatient  Surgery  Rate  (Medicare) 

Established  rates  for  freestanding 
Ambulatory  Surgery  Centers. 

Effective  Date  of  Calendar  Year  1998 
and  Calendar  Year  1999  Rates 

Consistent  v«th  previous  annual  rate 
revisions,  the  Calendar  Year  1998  rates 
will  be  effective  for  services  provided 
on/or  after  January  1, 1998  and  the 
Calendar  Year  1999  rates  wrill  be 
effective  for  services  provided  on/or 
after  January  1, 1999. 

Dated:  January  19, 1999. 
Michel  E.  Lincoln, 
Acting  Director. 

(FR  Doc.  99-1717  Filed  1-25-99;  8:45  am) 
BM.UNQ  COOE  4160-ie-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institute  of  Child  Health  and 
Human  Development 

Proposed  Collection:  Comment 
Request;  Preventing  Problem  Behavior 
Among  Middle  School  Students 

SUMMARY:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act,  for  the 
opportimity  for  public  comment  on  the 
proposed  data  collection  projects,  the 
National  Institute  of  Child  Health  and 
Human  Development  (NICHD).  the 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 
PROPOSED  COLLECTION: 

Title:  Preventing  Problem  Behavior 
Among  Middle  School  Students. 


Type  of  Information  Collection 
Request:  Extension,  OMB  Number 
0925-0436,  Expiration  Date  6/30/99. 

Need  and  Use  of  Information 
Collection:  The  purpose  of  this  study  is 
to  test  the  efficacy  of  a  comprehensive 
program  of  interventions  that  include 
participatory  classroom  curriculum, 
parent  education  and  enhanced  school 
environment.  Middle  schools  in  one 
school  district  in  Maryland  were 
assigned  to  either  a  special  intervention 
treatment  condition  or  usual  education 
(control)  condition.  The  intervention  is 
sequentially  structured  with  auricula 
implemented  in  each  grade  of  middle 
school.  Classroom-administered 
questionnaires  were  administered  to  all 
middle  schools  prior  to  the  intervention 
to  establish  baseline  levels  of  the 
variables  of  interest,  including 
substance  use,  school  misconduct, 
parent  and  peer  influences,  and  school 
climate.  Data  is  collected  annually  after 
the  completion  of  the  grade  level 
intervention.  Information  about 
parenting  style  will  be  collected  on  a 
sample  of  parents  of  participating 
student  using  telephone  interviews. 

As  of  the  expiration  of  the  current 
OMB  approval,  data  will  have  been 
collected  on  one  cohort  of  middle 
school  students  annually  throughout 
middle  school  (6-8  grade)  and  two  years 
of  data  collection  on  the  second  cohort 
of  students  (grades  6  and  7).  Completion 
of  the  study  as  proposed  includes 
collecting  data  on  the  second  cohort  in 
grade  8  and  follow-up  measurement  of 
both  cohorts  in  grade  9.  Data  will  also 
be  collected  on  a  sample  of  parents. 

Frequency  of  Response:  Data  vdll  be 
collected  2  times  over  a  two-year  period. 

Affected  Public:  Individuals  or 
households;  State,  local  or  Tribal 
Governments. 

Type  of  Respondents:  Children  and 
their  parents. 

Respondent  and  Burden  Estimate 
Information: 


Type  of  responder>t 


Children  in  Cohort  1 
Children  in  Cohort  2 
Parents  

Total 


Estimated 
number  of  re- 
spondents 


1370 

1390 

250 


3010 


Estimated 
numtjer  of 
annual  re- 
sponses per 
respondent 


Average  bur- 
den hours 
per  response 


.91 
.91 
1.0 


Estimated 

total  annual 

burden  hours 

requested 


1248 

1264 

375 


2887 


Annualized  cost  to  respondents 
(based  on  $10.00  per  hour):  $28,870.00. 


There  are  no  Capital  Costs,  Operating 
Costs,  and/ or  Maintenance  Costs  to 
report. 


REQUEST  FOR  COMMENTS:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 
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(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  ^e  function  of  the 
agency,  including  whether  the 
information  wil|  have  practical  utility; 

(2)  The  accurac)^  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  m  ethodology  and 
assumptions  used;  (3)  Ways  to  minimize 
the  burden  of  thi  t  collection  of 
information  on  t  lose  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  technijques  for  other  forms  of 
information  techhology. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project!  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Dr.  Bruce  Simons- 
Morton,  Chief,  Ptevention  Research 
Branch,  Division|of  Epidemiology, 
Statistics  and  Prevention  Research, 
National  Institut^  of  Child  Health  and 
Human  Development,  Building  6100, 
Room  7B05,  900q  Rockville  Pike, 
Bethesda,  MD  20692-7510  or  call  non- 
toll  free  number  (301)  496-1126  or  E- 
mail  your  request,  including  your  return 
address  to  bm79K@mh.gov. 
COMMENT  DUE  DATJE:  Comments  regarding 
this  information  Collection  are  best 
assured  of  having  their  full  effect  if 


I  days  of  the  date  of 


,  1999. 


received  within 
this  publication. 
Dated:  January  1 
Beniamin  Fulton, 
Executive  Officer.  t^CHD. 
(FR  Doc.  99-1728  Filed  1-25-99:  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  O^  HEALTH  AND 
HUMAN  SERVICES 

I 

National  Instituteis  of  Health 

Fogarty  International  Center;  Notice  of 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  AdvisoryjCommittee  Act,  as 
amended  (5  U.S.Q.  Appendix  2),  notice 
is  hereby  given  ofl  meetings  of  the 
Fogarty  International  Center  Advisory 
Board.  I 

The  meetings  wjill  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  { Ian  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contactl  Person  listed  below 
in  advance  of  the :  neetine. 

The  meetings  will  be  closed  to  the 
public  in  accordaice  with  the 


provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Fogarty  International 
Center  Advisory  Board  Subcommittee. 

Date;  February  8,  1999. 

Closed:  1:00  p.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  prop>osals. 

Place:  National  Institutes  of  Health, 
Lawton  Chiles  International  House,  Bethesda, 
MD  20892. 

Contact  Person:  Irene  W.  Edwards, 
Information  Officer,  Fogarty  International 
Center,  National  Institutes  of  Health, 
Building  31,  Room  B2C08.  31  Center  Drive 
MSC  2220.  Bethesda,  MD  20892,  301-496- 
2075. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Fogarty  International 
Center  Advisory  Board. 

Date:  February  8-9.  1999. 

Open:  February  9,  1999,  8:30  a.m.  to  12:30 
p.m. 

Agenda:  Presentation  by  the  Director  and 
two  presentations  on  Medical  Bioethics. 

Place:  National  Institutes  of  Health, 
Lawton  Chiles  International  House,  Bethesda, 
MD  20892. 

Closed:  February  9,  1999, 1:30  p.m.  to  3:00 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  National  Institutes  of  Health, 
Lawton  Chiles  International  House,  Bethesda, 
MD  20892. 

Contact  Person:  Irene  W.  Edwards, 
Information  Officer,  Fogarty  International 
Center,  National  Institutes  of  Health, 
Building  31,  Room  B2C08,  31  Center  Drive 
MSC  2220,  Bethesda,  MD  20892,  301-496- 
2075. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.934,  Fogarty  International 
Research  Collaboration  Award;  93.989, 
Senior  International  Fellowship  Awards 
Program,  National  Institutes  of  Health,  HHS) 

Dated:  January  19,  1999. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  99-1725  Filed  1-25-99;  8:45  am] 

BILUNQ  CODE  414<M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  v»dth  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National 
Institute  on  Drug  Abuse  Special 
Emphasis  Panel  "Analytical  Chemistry 
and  Stability  Testing  of  Treatment 
Drugs". 

Date:  February  17,  1999. 

Time:  9:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate 
contract  proposals. 

Place:  Betnesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Contact  Person:  Lyle  Furr,  Contract 
Review  Specialist,  Office  of  Extramural 
Program  Review,  National  Institute  on 
Drug  Abuse,  National  Institutes  of 
Health,  DHHS,  5600  Fishers  Lane,  Room 
10-42.  Rockville.  MD  20857,  (301)  443- 
1644. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  January  19, 1999. 
LaVerne  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-1722  Filed  1-25-99;  8:45  am) 

BILUNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
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amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group 
Epidemiology  and  Prevention  Research 
Subcommittee. 
Date:  February  9-10, 1999. 
Time:  8:30  a.m.  to  5:00  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz-Carlton  Hotel  at  Pentagon  City, 
1250  South  Hayes  Street,  Arlington,  VA 
22202. 

Contact  Person:  Susan  L.  Coyle,  Chief, 
Clinical,  Epidemiological  and  Applied 
Sciences  Review  Branch,  Office  of 
Extramural  Program  Review,  National 
Institute  on  Drug  Abuse.  National  Institutes 
of  Health,  DHHS,  5600  Fishers  Lane,  Room 
10-42,  Rockville.  MD  20857,  (301)  443-2620. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel 
Epidemiology  and  Prevention. 

Date:  February  10, 1999. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz-Carlton  Hotel  at  Pentagon  City, 
1250  South  Hayes  Street,  Arlington,  VA 
22202. 

Contact  Person:  Kesinee  Nimit,  Health 
Scientist  Administrator,  Office  of  Extramural 
Program  Review,  National  Institute  on  Drug 
Abuse.  National  Institutes  of  Health,  DHHS, 
5600  Fishers  Lane,  Room  10-22,  Rockville, 
MD  20857,  (301)  443-9042. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group  Basic 
Behavioral  Science  Research  Subcommittee. 

Date:  February  17-18,  1999. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Key  Bridge  Marriott,  1401  Lee 
Highway,  Arlington,  VA  22209. 

Contact  Person:  Mark  Swieter,  Health 
Scientist  Administrator,  Office  of  Extramural 
Program  Review,  National  Institute  on  Drug 
Abuse,  National  Institutes  of  Health,  DHHS, 
5600  Fishers  Lane,  Room  10-42,  Rockville, 
MD  20857,  (301)  443-2620. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel  Human 
Brain  Project. 

Dote;  February  23-24. 1999. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Key  Bridge  Marriott,  1401  Lee 
Highway,  Arlington,  VA  22209. 


Contact  Person:  Mark  Swieter,  Health 
Scientist  Administrator,  Office  of  Extramural 
Program  Review,  National  Institute  on  Drug 
Abuse,  National  Institutes  of  Health,  DHHS, 
5600  Fishers  Lane,  Room  10-42,  Rockville, 
MD  20857,  (301)  443-2620. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel  Program 
Projects. 
Date:  February  23, 1999. 
Time:  8:30  a.m.  to  5:00  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

.    Place:  Key  Bridge  Marriott,  1401  Lee 
Highway,  Arlington,  VA  22209. 

Contact  Person:  Rita  Liu.  Health  Scientist 
Administrator,  Office  of  Extramural  Program 
Review,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  5600 
Fishers  Lane,  Room  10-22,  Rockville,  MD 
20857,  (301)  443-9042. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel  Centers. 
Date:  February  24,  1999. 
Time:  8:30  a.m.  to  5:00  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Key  Bridge  Marriott,  1401  Lee 
Highway,  Arlington,  VA  22209. 

Contact  Person:  Rita  Liu,  Health  Scientist 
Administrator,  Office  of  Extramural  Program 
Review,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  5600 
Fishers  Lane,  Room  10-22.  Rockville.  MD 
20857,  (301)  443-9042. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel 
Medication  Development. 
Date:  February  24, 1999. 
Time:  8:30  a.m.  to  5:00  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Key  Bridge  Marriott,  1401  Lee 
Highway,  Arlington,  VA  22209. 

Contact  Person:  Khursheed  Asghar,  Chief, 
Basic  Sciences  Review  Branch,  Office  of 
Extramural  Program  Review,  National 
Institute  on  Drug  Abuse,  National  Institutes 
of  Health,  DHHS,  5600  Fishers  Lane,  Room 
10-22,  Rockville,  MD  20857,  (301)  443-2620. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  January  19, 1999. 
LaVerae  Y.  Stringfield. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  99-1723  Filed  1-25-99;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  meetings  of  the 
National  Advisory  Neurological 
Disorders  and  Stroke  Council. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  spade  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meetings  wrill  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Neurological  Disorders  and  Stroke  Council. 

ZJate- February  10-12,  1999. 

Open:  February  11,  1999,  8:30  a.m.  to 
4:15  p.m. 

Agenda:  Report  by  the  Director, 
NINDS;  Report  by  the  Associate  Director 
for  Extramural  Research;  and  other 
administrative  and  program 
developments. 

Place:  National  Institutes  of  Health, 
Building  31.  Conference  Room  6.  31 
Center  Drive,  Bethesda,  MD  20892. 

Closed:  February  11.  1999,  4:15  p.m. 
to  5:30  p.m. 

Agenda:  To  review  and  evaluate  the 
Division  of  Intramural  Research  Board 
of  Scientific  Counselors'  reports. 

Place:  National  Institutes  of  Health. 
Building  31.  Conference  Room  6.  31 
Center  Drive.  Bethesda.  MD  20892. 

Closed:  February  12, 1999,  8:30  a.m. 
to  12:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  6,  31 
Center  Drive,  Bethesda,  MD  20892. 

Contact  Person:  Constance  W.  Atwell, 
Ph.D.,  Associate  Director  for  Extramural 
Research,  National  Institute  of 
Neurological  Disorders  and  Stroke. 
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National  Institules  of  Health,  Federal 
Building,  Room  1014.  7550  Wisconsin 
Avenue,  Bethesda.  MD  20892,  (301) 
496-9248. 

Name  of  Conn  nittee:  National 
Advisory  Neurol  ogical  Disorders  and 
Stroke  Council,  Coimcil  Review 
Committee. 

Closed:  Februjiry  10, 1999. 

Time:  6:00  p.m.  to  9:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Building  31,  Room 
MD  20892. 

Contact  PersoA;  Constance  W.  Atwell, 
Ph.D.,  Associate  (Director  for  Extramural 
Research,  Nationlal  Institute  of 
Neurological  Disorders  and  Stroke, 
National  Institutes  of  Health,  Federal 
Building,  Room  .014,  7550  Wisconsin 
Avenue,  Bethes(^,  MD  20892,  (301) 
496-9248. 


31  Center  Drive, 
8A28,  Bethesda, 


(Catalogue  of  Fede^l 
Program  Nos.  93.8!  3 
Related  to  Neurolq  peal 
Biological  Basis  Re  search 
Neurosciences,  National 
HHS) 

Dated:  January  li,  1999. 
LaVerae  Y.  Stringf  eld, 


Committee  Manage  ment 
(PR  Doc.  99-1724 


BILUNG  CODE  4140-01  41 


Domestic  Assistance 
Clinical  Research 
Disorders;  93.854, 
in  the 
Institutes  of  Health, 


Officer.  NIH. 
iled  1-25-99:  8:45  ami 


DEPARTMENT  QF  HEALTH  AND 
HUMAN  SERVICES 

National  Institute  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.(;.  Appendix  2),  notice 
is  hereby  given  o;  the  following 
meeting. 

The  meeting  w  11  be  closed  to  the 
public  in  accords  tice  with  the 
provisions  set  for  h  in  sections 
552b(c)(4)  552b(c  (6),  Title  5  U.S.C,  as 
amended.  The  gr<  nt  appUcations  and 
the  discussions  cpuld  disclose 
confidential  tradq  secrets  or  commercial 
property  such  as  jatentable  material, 
and  personal  info  rmation  concerning 
individuals  assoc  ated  with  the  grant 
applications,  the  i  iisclosure  of  which 
would  constitute  i  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Commitipe 
Diabetes  and  Digest 
Special  Emphasis 
(M2). 

Date-.  January  26, 

Time:  10:00  a.m. 


National  Institute  of 
ve  and  Kidney  Diseases 
ZDK-lGRB-D 


Pinel 


11999. 
Adjournment. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Bldg.,  45  Center  Drive,  Room  6AS- 
37,  Bethesda,  MD  20892  (Telephone 
Conference  Call). 

Contact  Person:  Ann  A.  Hagan,  Chief. 
Review  Branch,  National  Institute  of 
Diabetes,  Digestive  and  Kidney  Diseases, 
National  Institutes  of  Health.  PHS,  DHHS, 
Rm.  6AS37,  Bldg.  45.  Bethesda.  MD  20892, 
(301)  594-8886. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research;  93- 
848,  Digestive  Diseases  and  Nutrition 
Research;  93;849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  January  20, 1999. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  99-1726  Filed  1-25-99;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  "Wtra  Thin  Walled  Wire 
Reinforced  Endotracheal  Tubing" 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
writh  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i),  that  the  National 
Institutes  of  Health,  Department  of 
Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  to  practice  the  inventions 
embodied  in  U.S.  Patent  AppUcation  S/ 
N  08/645,  887  entitled,  "Ultra  Thin 
Walled  Wire  Reinforced  Endotracheal 
Tubing"  filed  on  May  15, 1996  and  now 
U.S.  Patent  5,722,395  which  issued  on 
March  3, 1998  to  Vital  Signs,  Inc.  of 
Totowa,  New  Jersey.  The  patent  rights 
in  these  inventions  have  been  assigned 
to  the  United  States  of  America. 

The  prospective  exclusive  license 
territory  will  be  for  the  United  States. 
DATES:  Only  written  comments  and/or 
application  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before  March 
29, 1999  will  be  considered. 
ADDRESSES:  Requests  for  copies  of  the 
patent,  inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
exclusive  license  should  be  directed  to: 
Richard  U.  Rodriguez,  M.B.A., 


Technology  Licensing  Specialist,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health.  6011  Executive 
Boulevard,  Suite  325,  Rockville,  MD. 
20852-3804.  Telephone:  301/496-7056, 
ext.  287;  Facsimile:  301/402-0220;  E- 
mail:  rrl54z@nih.gov. 

SUPPLEMENTARY  INFORMATION:  U.S. 
Patent  5,722,395  claims  an  ultra  thin 
walled  wire  reinforced  endotracheal 
tubing  which  includes  a  thin  walled 
tubing  comprising  a  polymeric  material 
having  a  spring  material  incorporated 
therewith.  Utilization  of  the  spring  wire 
material  in  combination  with  polymeric 
material  results  in  a  reduced  wall 
thickness  which  results  in  a  significant 
decrease  in  resistance  to  air  flow 
through  the  endotracheal  tubing  and 
therefore  should  permit  a  patient  to 
breathe  in  a  more  relaxed  fashion  so  as 
not  to  become  exhausted.  The 
endotracheal  tubing  of  the  present 
invention  is  made  by  depositing  a 
dissolvable  polymeric  material  onto  a 
rotating  mandrel  in  successive  layers.  A 
spring  material  is  also  applied  around 
the  mandrel  to  produce  the  ultra  thin 
walled  wire  reinforced  endotracheal 
tubing. 

The  prospective  exclusive  license: 
will  be  royalty-bearing;  will  comply 
with  the  terms  and  conditions  of  35 
U.S.C.  209  and  37  CFR  404.7;  and  it  will 
be  structured  in  such  a  way  not  to 
preclude  the  U.S.  Public  Health  Service 
from  licensing  the  patent  rights  of  U.S. 
Patents  5,305,740,  5,429,127,  5,537,  729, 
5,711,296  and  5,785,998  and  allowing 
appropriate  licensees  the  right  to 
practice  these  patent  rights  worldwide. 

The  prospective  exclusive  license 
may  be  granted  unless  within  sixty  (60) 
days  from  the  date  of  this  published 
notice,  the  NIH  receives  written 
evidence  and  argument  that  establish 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  to  this  notice 
will  not  be  made  available  for  public 
inspection  and,  to  the  extent  permitted 
by  law,  will  not  be  released  under  the 
Freedom  of  Information  Act,  5  U.S.C. 
552. 

Dated:  January  20, 1999. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
[FR  Doc.  99-1727  Filed  1-25-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Final 
Environmentai  Assessment  and  the 
Strategy  and  Guidelines  for  the 
Recovery  and  Management  of  the  Red- 
cockaded  Woodpecker  and  Its  Habitat 
on  National  Wildlife  Refuges 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability. 

summary:  The  Fish  and  Wildlife  Service 
(Service  or  we)  announces  the 
availability  of  a  finalized  Strategy  and 
Guidelines  for  the  Recovery  of  the  Red- 
cockaded  Woodpecker  (ROW)  and  Its 
Habitat  on  National  Wildlife  Refuges 
(Guidelines).  Included  in  the  Guidelines 
are  population  management  objectives 
for  644-654  active  clusters  of  RCWs  on 
approximately  141,900  acres  of  pine  and 
pine  hardwood  forest  on  13  refuges  in 
the  southeastern  United  States.  We  will 
implement  actions  directed  at 
protection  of  clusters,  management  of 
nesting  habitat,  population 
management,  management  of  foraging 
habitat,  forest  management  (including 
silvicultural  activities),  and 
management  of  RCWs  in  federally 
designated  Wilderness. 

We  also  annoimce  the  availability  of 
a  final  enviromnental  assessment  (EA) 
and  Finding  of  No  Significant  Impact 
(FONSI).  The  EA  includes  an  evaluation 
of  the  environmental  impact  of  four 
alternatives:  (1)  implementing  the 
Guidelines  as  proposed;  (2)  taking  no 
action  to  comprehensively  implement 
revised  recovery  guidelines  and 
strategies;  (3)  implementing  the 
Guidelines,  intensifying  management 
efforts  and  expanding  the  area  to  be 
managed  for  RCWs;  and  (4) 
implementing  the  Guidelines  on  a 
smaller  area  of  refuge  land. 

You  may  obtain  copies  of  the  Strategy 
and  Guidelines  and  the  EA  by  making 
a  request  in  writing  to  the  Regional 
Office  (see  ADDRESSES).  This  notice  also 
advises  the  public  that  we  have  made  a 
determination  that  issuing  the 
Guidelines  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended.  We  base  the 
FONSI  on  an  evaluation  of  the 
information  contained  in  the  Guidelines 
and  provide  this  notice  piu^uant  to 
NEPA  regulations  (40  CFR  1506.6). 

DATES:  We  plan  to  implement  the 
strategy  and  Guidelines  effective  upon 


publication  of  this  notice  in  the  Federal 
Register. 

ADDRESSES:  Persons  urishing  to  obtain  a 
copy  of  the  Strategy  and  Guidelines, 
should  submit  a  request  in  writing  to: 
U.S.  Fish  and  Wildlife  Service, 
Southeast  Regional  Office,  1875  Century 
Boulevard,  Atlanta,  Georgia  30345. 
(Attn:  Assistant  Regional  Director, 
Refuges  and  Wildlife.)  You  may  also 
obtain  copies  at  the  Southeast  Regional 
Office  (address  above)  and  at  the 
following  locations:  Office  of  the  Red- 
cockaded  Woodpecker  Recovery 
Coordinator,  U.S.  Fish  and  WildUfe 
Service,  Clemson  University, 
Department  of  Forest  Resources,  261 
Lehotsky  Hall,  Clemson,  SC  29634- 
1003,  and  Office  of  the  Refuge  Manager, 
Noxubee  National  Wildlife  Refuge, 
Route  1,  Brooksville,  MS  39739. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  Costa,  Red-cockaded  Woodpecker 
Recovery  Coordinator,  Clemson  Field 
Office,  (see  ADDRESSES  above), 
telephone:  864/656-2432,  or  Mr.  David 
Richardson,  Biologist,  Noxubee  National 
Wildlife  Rehige  (see  ADDRESSES  above). 
601/323-5548. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Service  is  the  lead  Federal  agency 
responsible  for  preserving,  protecting 
and  enhancing  nonmarine  endangered 
species.  We  listed  the  RCW  as  an 
endangered  species  in  1970.  In  addition 
to  responsibilities  imder  the  Endangered 
Species  Act  (Act),  we  administer 
National  Wildlife  Refuge  system  lands. 
There  are  an  estimated  141,900  acres  of 
pine  and  pine-hardwood  habitat  capable 
of  supporting  RCWs  on  13  national 
wildlife  refuges  in  the  southeast  United 
States. 

The  RCW  is  a  territorial,  non- 
migratory  cooperative  breeding  bird 
species.  RCWs  live  in  social  units  called 
groups  or  clans  which  generally  consist 
of  a  breeding  pair,  the  current  year's 
offspring,  and  one  or  more  helpers 
(normally  adult  male  offspring  of  the 
breeding  pair  from  previous  years). 
Groups  maintain  year-round  territories 
near  their  roost  and  nest  trees.  The  RCW 
is  unique  among  the  North  American 
woodpeckers  in  that  it  is  the  only 
woodpecker  that  excavates  its  roost  and 
nest  cavities  in  living  pine  trees.  Each 
group  member  has  its  own  cavity, 
although  there  may  be  multiple  cavities 
in  a  single  pine  tree.  We  call  the 
aggregate  of  cavity  trees  a  cluster.  RCWs 
forage  almost  exclusively  on  pine  trees, 
and  they  generally  prefer  pines  greater 
than  10  inches  in  diameter  at  breast 
height.  Foraging  habitat  is  contiguous 
with  the  cluster.  The  number  of  acres 


required  to  supply  adequate  foraging 
habitat  depends  on  the  quantity  and 
quality  of  the  pine  stems  available. 
The  RCW  is  endemic  to  the  pine 
forests  of  the  Southeastern  United  States 
and  was  once  widely  distributed  across 
16  States.  The  species  evolved  in  a 
mature  fire-maintained  ecosystem.  The 
RCW  has  declined  primarily  due  to  the 
conversion  of  mature  pine  forests  to 
yoimg  pine  plantations,  agricultural 
fields,  and  residential  and  commercial 
developments,  and  to  hardwood 
encroachment  in  existing  pine  forests 
due  to  fire  suppression.  The  species  is 
still  widely  distributed  (presently 
occurring  in  13  southeastern  states),  but 
the  remaining  populations  are  highly 
fragmented  and  isolated.  Presently,  the 
largest  known  populations  occur  on 
federally  owned  lands  such  as  military 
installations  and  national  forests. 

The  most  recent  estimate  of  the  status 
of  RCW  populations  on  National 
Wildlife  Refuge  lands  indicates  that  237 
to  242  active  RCW  clusters  are  present. 

The  EA  contains  an  evaluation  of  the 
environmental  consequences  of  four 
alternatives,  including  the  action  to  be 
implemented.  This  "action"  alternative 
would  result  in  implementation  of  the 
Guidelines  as  prepared  by  the  Service. 
The  "no  action"  alternative  would 
result  in  a  continuance  of  the  current 
management  activities  with  no  revision 
to  the  guidelines  for  management 
actions  or  recovery  on  refuge  lands 
beyond  the  actions  contained  in  the 
1987  Guidelines  and  the  recovery  plan 
for  this  species.  The  third  alternative  is 
to  implement  the  Guidelines  and 
expand  their  application  to  include 
additional  habitat  on  Alligator  River, 
Piedmont  and  Santee  National  WildUfe 
Refuges.  The  fourth  alternative  would 
result  in  a  50%  reduction  in  the 
managed  area  under  the  revised 
Guidelines  and  a  reallocation  of 
resources  to  other  wildlife  management 
needs. 

As  stated  above,  we  have  made  a 
determination  that  the  issuance  of  the 
Guidelines  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  writhin  the  meaning 
of  Section  102(2)(C)  of  NEPA.  We 
provide  an  excerpt  from  the  FONSI 
refiecting  our  finding  on  the  application 
below: 

Based  on  our  analysis,  we  determined 
that: 

1.  Issuance  of  the  Guidelines  would 
not  have  significant  indirect  or 
cumulative  adverse  effects  on  the 
human  environment. 

2.  Implementation  of  the  Guidelines 
will  contribute  substantially  to  the 
recovery  of  the  RCW  b^  providing  for 
consistent  application  of  the  most 


3960 


Federal  Register/ Vol.  64,  No.  16 /Tuesday,  January  26,  1999 /Notices 


appropriate  foniis  of  management 
available  on  all  tefuge  lands. 
Application  of  the  Guidelines  will  also 
assure  that  we  atcomplish  forest 
management  in  la  manner  which  will 
result  in  accelerated  recovery  of  the 
species. 

3.  Population  jgoals  contained  in  the 
Strategy  and  Guidelines  are 
substantially  higher  than  the  current 
population  levels  and  would  represent  a 
major  positive  step  towards  recovery  of 
the  RCW.  I 

We  also  have  Evaluated  whether  the 
issuance  of  the  Guidelines  complies 
with  section  7  of  the  Act  by  preparing 
an  intra-Service  isection  7  consultation. 
The  results  of  thje  consultation  in 
combination  wilh  the  above  findings, 
and  public  comiiient  were  used  in  the 
final  analysis  to  make  the  decision  to 
issue  and  implei  nent  the  Guidelines. 

Public  Comments  Received 

The  proposal  to  issue  the  above 
Guidelines  was  $nnounced  in  the 
Federal  Register!  on  March  13,  1998  (63 
FR  12498).  In  addition  to  general  notice 
in  the  Federal  Register,  the  draft 
Guidelines  were  distributed  widely 
internally  and  tg  Service  partners  when 
an  expression  ofjinterest  was  made. 
Public  comment  was  open  from  the  date 
of  issue  until  elope  of  business  on  April 
27,  1998.  I 

We  received  36  requests  for  the 
Strategy  and  Guinelines  and  Draft 
Environmental  /Issessment  and  4  sets  of 
written  comments.  Respondents 
submitting  writtin  comments  were:  Mr. 
W.  V.  McConnell  Land  Management 
Planner  and  Fore  ster;  Ms.  Margaret  S. 
Copeland,  privats  citizen;  Mr.  Robert 
Bonnie,  Economist,  in  the  Wildlife 
Program  of  the  E  ivironmental  Defense 
Fund;  and  Dr.  Jerome  A.  Jackson, 
Professor  of  Biological  Sciences, 
Mississippi  State  University.  Many  of 
the  comments  w(!re  editorial  in  nature, 
and  we  incorpon  ited  changes  into  the 
text.  Other  comn  ents  consisted  of 
philosphical  stat  jments  with  no  specific 
directions  to  am<  nd  the  Guidelines  or 
EA.  Listed  below  are  our  responses  to 
the  substantive  osmments,  summarized 
and  grouped  by  subject  matter  category. 

All  letters  requesting  copies  of  the 
Guidehnes  and  E  A  as  well  as  written 
comments  are  on  file  at  the  Southeast 
Regional  Office  ctf  the  Fish  and  Wildlife 
Service  and  are  available  for  review  on 
request. 

A.  General  Comi^ents 
1 .  The  range  o 


for  the  original 
pine  forest  seems 
Don't  we  have 
perhaps  an  explahation? 


60-90  million  acres 
extent  of  the  longleaf 
rather  imprecise, 
figures?  If  not, 


better : 


Answer:  Frost  (1993)  estimated  that 
prior  to  European  settlement  the 
southern  pine  ecosystem  covered  92 
million  acres.  Longleaf  pine  dominate 
74  milhon  of  these  acres  and  longleaf 
pine  mixed  with  other  pines  and 
hardwoods  dominate  the  remaining  18 
million  acres. 

2.  The  figures  presented  on  historic 
timberlands  give  no  indication  of 
habitat  quahty.  The  extent  of  old  grov^rth 
is  what  is  important.  Of  the  4  million 
acres  referred  to  as  existing  now,  how 
much  is  old  growth  RCW  habitat?  See 
also  Jackson  1988. 

Answer:  An  assessment  of  this  type  is 
beyond  the  scope  of  guidelines  which 
focus  on  the  management  of  refuge 
forest  lands  as  they  relate  to  the 
recovery  and  management  of  the  RCW. 
We  now  consider  none  of  the  refuge 
forest  old  growth  and  believe  an 
estimated  3—4000  acres  of  virgin  long- 
leaf  forest  to  be  left. 

3.  P.  26.  "Bluebook"  is  not  defined. 
Don't  use  in-house  jargon  that  is 
meaningless  to  the  reader. 

Answer:  We  made  changes  in  text  to 
clarify  use  of  the  term  "Bluebook." 

B.  Management  Methods/ Actions 

1.  P.  4.  First  paragraph,  last  sentence. 
This  sentence  needs  to  be  stronger  and 
more  clearly  written.  The  commenter 
suggests  something  hke  the  following: 
"Efforts  to  accomphsh  Actions  1  and  2 
should  begin  immediately  if  not  already 
underway.  Specific  goals  need  to  be  set 
and  a  sustained  action  plan  established 
and  functioning  within  two  years." 

Answer:  We  made  no  changes;  the 
statement  in  text  is  accurate. 

2.  P.  12.  Monumentation.  The 
commenter  recommended  adding  cavity 
start  with  some  scale  of  the  extent  of  the 
start  to  the  list:  surface  =  <2  inches 
deep;  tunnel  =  >2  inches  deep,  but  no 
downward  excavation;  incomplete 
chamber  =  not  a  completed  cavity,  but 
capable  of  offering  shelter — a  bird  can 
turn  around  in  it.  Flagging  used  on 
cavity  trees  should  not  be  left  with 
"long  tails"  blov\ring  in  the  wind.  The 
commenter  further  was  against  red 
flagging  because  of  its  potential  as  a 
negative  behavioral  stimulus  and  feel 
strongly  that  numbered  tags  should  be 
unique — i.e.,  tags  that  simply  say  "  1," 
"2,"  etc.  should  not  be  in  every  cluster. 
A  system  should  be  developed  to 
identify  individual  nest  trees  by  a 
imique  nimiber. 

Answer:  Refuge  procedures  will 
assure  that  trees  are  individually 
identifiable  although  we  have  not  yet 
worked  out  the  specific  methods.  We 
noted  other  technical  comments. 

3.  P.  16.  Lines  12, 13.  The  commenter 
sees  no  justification  for  using  snake  nets 


(SNETs)  under  any  circumstances.  They 
are  a  lethal  and  very  cruel  device  and 
simply  cannot  be  justified.  A  recent 
suggestion  to  lower  the  SNETs  to  near 
ground  level  is  untenable — there  is  no 
evidence  to  suggest  that  they  would  not 
capture  birds  even  at  that  level  and 
there  is  a  much  greater  chance  that  they 
would  ensnare  and  cause  the  slow  death 
of  a  wide  range  of  species. 

Answer:  We  made  changes  in  the  text 
and  will  not  authorize  use  of  SNETS 
with  the  possible  exception  of  research. 

4.  P.  23.  Banding  and  marking. 
Banding  should  be  done  only  by 
experienced,  well-trained  personnel. 
The  commenter's  recommendation 
would  be  to  have  a  crew  of  trained 
individuals  travel  from  refuge  to  refuge 
to  do  the  banding — especially  of 
nestlings.  Injuries  are  occurring  as  a 
result  of  carelessness  and  lack  of 
experience  by  the  banders.  Trainees 
should  not  be  capturing  RCW  nestfings, 
but  should  be  getting  experience  by 
banding  the  nestlings  of  other 
woodpecker  species. 

Answer:  We  already  required  this 
under  section  10(a)  1(A)  of  Endangered 
Species  Act. 

5.  P.  25.  The  mandate  to  color  band 
all  nestlings  at  all  sites  each  year  (MIL 
4)  is  not  reasonable.  There  needs  to  be 

a  good  reason  to  do  this  and  there  needs 
to  be  flexibility.  Suirvival  of  nestlings  is 
much  more  important  than  rushing  to 
get  all  of  them  banded,  or  trying  to  band 
nestlings  that  already  have  their  eyes 
open,  or  having  someone  who  is 
inadequately  trained  attempt  to  band 
them.  The  commenter  emphasized  here 
too  that  "training"  per  se  is  not  enough. 
The  commenter  has  frequently  had 
students  who  were  very  bright  who 
simply  did  not  have  the  dexterity  and 
patience  to  competently  band  adults,  let 
alone  nestlings.  He  feels  that  whoever  is 
sent  for  training  gets  certified — and  that 
not  all  of  these  individuals  should  really 
be  attempting  to  band  nestlings.  It  is  not 
something  that  everyone  can  reasonably 
do.  In  addition  to  the  mechanics  of 
doing  it,  the  disturbance  ^f  checking 
nests  in  small  populations  may  not  be 
justified.  Some  of  the  losses  on  the 
Daniel  Boone  NF  may  have  been  a  result 
of  disturbance  as  a  result  of  too  fi-equent 
nest  checks. 

Answer:  We  require  that  all  activities, 
including  banding,  be  conducted  in  a 
manner  that  will  not  result  in  a 
detriment  to  RCW.  The  Guidehnes  do 
not  authorize  any  activities  that  will 
result  in  take  of  RCW  absent  the 
required  permits  and  review. 

6.  P.  34.  See  discussion  in  Jackson  et 
al.  1986  relative  to  management  of 
RCWs  in  wilderness  areas. 
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Answer  We  reviewed  the  discussion 
by  Jackson  and  made  no  changes  in  text. 

7.  P.  35.  The  commenter  doesn't 
understand  why  a  cooperative 
agreement  should  be  necessary  in  order 
for  there  to  be  RCWs  on  Tombigbee 
National  Forest;  The  Mississippi  State 
University,  John  W.  Starr  Memorial 
Forest;  and  the  State  of  Mississippi, 
Noxubee  County  School  Board  lands,  hi 
the  case  of  the  National  Forest,  that  is 
Federal  land  with  a  clear  obligation 
towards  endangered  species.  There  are 
recent  historical  records  of  the  species 
from  Tombigbee  National  Forest,  and 
the  species  most  likely  disappeared 
from  there  as  a  result  of  inadequate 
management  for  the  species — a  potential 
violation  of  the  ESA.  Certainly 
Tombigbee  National  Forest  has  suitable 
habitat  for  the  species  and  their  stated 
goal  should  not  be  a  population  of  zero 
RCWs — which  is  their  ciurently  stated 
management  goal!  In  the  case  of  the 
other  two  properties,  there  are  also 
recent  historical  records  of  the  RCW 
from  these  properties — ^birds  which 
disappeared  directly  as  a  result  of 
management  actions  taken  by  those 
responsible  for  the  properties.  Such 
actions  were  also  potentially — almost 
certainly — in  violation  of  the  ESA  since 
Federal  monies  are  involved  with  each 
property.  They  are  also  potentially 
(probably)  in  violation  of  state 
endangered  species  law.  The  commenter 
feels  FWS  should  first  of  all  be  in  the 
business  of  enforcing  the  law  and 
protecting  the  species — not  in  the 
business  of  negotiating  away  habitat  and 
management  responsibilities  for 
endangered  species. 

Answer:  The  Guidelines  presented 
here  apply  to  the  recovery  and 
management  of  the  RCW  on  national 
wildlife  refuge  lands.  We  noted  the 
comments,  but  they  are  beyond  the 
scope  of  these  Guidelines. 

8.  While  Bienville  National  Forest  has 
been  designated  the  "recovery" 
population  in  Mississippi,  Noxubee 
NWR's  contributions  are  too  important 
to  relegate  to  "second  class."  RCW 
research  potential  at  Noxubee  is  vital, 
too. 

Answer:  We  made  changes  in  the  text. 

9.  Why  aren't  Barge  and  Georgia 
Pacific  included  in  the  listings? 

Answer:  A  Memorandum  of 
Agreement  is  in  effect  with  Georgia 
Pacific.  We  do  not  intend  to  exclude 
involvement  of  other  private 
landowners  by  these  Guidelines.  In  fact, 
we  endorse  and  encourage  such 
cooperation. 

10.  Does  the  PVC  pipe  eliminate  the 
Red-bellied  Woodpecker's  competition 
for  a  cavity? 


Answer:  We  do  not  beUeve  that  use  of 
the  pipe  eliminates  red-belUed 
woodpecker  use  of  cavities. 

11.  A  trained  bander  could  readily 
travel  from  refuge  to  refuge  (particularly 
all  the  smaller  refuges)  and  band  birds 
with  less  trauma  to  the  RCWs  and 
perhaps  refuge  persormel. 

Answer:  We  noted  the  comments. 

12.  Some  provision  needs  to  be  made 
to  get  RCWs.  injured  during  banding,  to 
trained  people  for  rehabiUtation  and 
release.  Probably  the  Forest  Service 
needs  that  same  type  of  help. 

Answer:  We  noted  the  comments. 
Efforts  are  underway,  in  cooperation 
with  personnel  at  Fort  Bragg,  to  identify 
veterinarians  in  each  state  who  could 
act  as  rehabilitators. 

13.  Cluster  Siu^ey /Inspection 
guidelines  do  not  specifically  require 
inspection  with  the  "peeper"  because  a 
hole  does  not  necessarily  mean  that  a 
cavity  is  usable.  The  prime  use  of  the 
"peeper"  is  to  determine  the  condition 
of  the  cavities.  Knowing  this  is  essential 
to  providing  the  number  of  cavities 
needed  to  maximize  productivity. 

Answer:  We  do  not  require  cavity 
inspection  with  a  peeper  but 
recommend  it  as  a  useful  tool  to  inspect 
cavities. 

14.  Does  the  Service  have  standard 
reporting  forms  for  all  RCW  monitoring, 
etc.?  Could  you  quickly  have  statistics 
that  will  help  in  decision  making  once 
information  is  readily  shared  and 
accessible. 

Answer:  We  noted  the  comments, 
prepared  forms,  and  will  issue  them  in 
the  near  futiue. 

15.  Goals  in  the  plan  should  focus  on 
doing  the  maximum  for  RCWs  rather 
than  establishing  minimum  standards. 
RCW  management  at  Noxubee  NWR  has 
demonstrated  what  intensive 
management  can  do  in  a  matter  of  a  few 
years.  Why  can't  we  move  in  that 
direction  across  the  board  inmiediately? 

Answer:  It  is  our  intent  to  do  the 
maximum  extent  of  recovery  and 
management  for  this  species  given 
habitat  limitations,  fund  and  staff 
resources,  etc.  In  some  instances  other 
resource  management  efforts,  including 
recovery  of  other  threatened  or 
endangered  species,  may  limit  efforts 
aimed  exclusively  at  the  RCW.  We  strive 
to  take  an  ecosystem  approach  to 
management  and  recovery  activities. 

16.  It  is  stated  in  the  Guidelines  that 
"The  NWR  System  should  set  an 
example  for  proper  RCW  management 
through  an  aggressive  program  using  all 
opportunities  to  enhance  RCW 
populations."  Firm  timetables  for  this 
plan  are  needed.  A  greater  than  10% 
increase  (perhaps  20  to  25%)  for  the 
smaller  refuges  would  be  a  more 


reasonable  goal  in  "setting  an  example" 
with  an  aggressive  program. 

AnswerWe  noted  the  comments. 
Based  on  recent  studies  we  believe  that 
the  maximum  annual  increase  in  RCW 
populations  is  about  10%,  regardless  of 
population  size.  We  base  this  on  studies 
of  numerous  populations  throughout  the 
species  range. 

17.  Concern  was  expressed  that  the 
Service  may  be  overlooking 
opportunities  to  manage  for  RCWs  on 
several  refuges  in  North  Carolina  and 
perhaps  elsewhere.  Pocosin  Lakes  NWR 
is  Usted  in  the  draft  NWR  Guidelines  as 
containing  only  one  active  cluster.  The 
Service  should  conduct  aerial  surveys  of 
Pocosin  Lakes,  Mattamuskeet.  Cedar 
Island  and  Swanquarter  NWRs  if  it  has 
not  already  done  so  to  better  determine 
the  extent  of  ciurent  use  of  these  areas 
by  RCWs. 

Answer:  This  year  we  plan  Surveys  at 
AUigator  River  National  Wildlife 
Refuge.  We  acknowledge  the  need  to 
conduct  new  surveys  and  will 
accomplish  this  as  funds  become 
available.  Refuges  with  no  known 
population  of  RCWs  are  not  free  from 
the  responsibility  to  survey  habitat  prior 
to  authorizing  activities  that  may  impact 
woodpecker  populations.  The  refuges 
listed  are  those  with  known  populations 
of  RCWss.  Futuje  comprehensive 
conservation  planning  efforts  should 
identify  recovery  and  management 
needs  for  the  RCW  and  other  threatened 
or  endangered  species. 

18.  Concerned  was  expressed  that  if 
the  Service  has  neglected  opportunities 
in  these  North  Carolina  refuges  that  it 
may  have  done  the  same  for  refuges  in 
other  states.  Given  the  land  management 
objectives  of  the  National  WildUfe 
Refuges  (not  to  mention  the  fact  that  the 
Refuges  are  managed  by  the  Service 
itself),  the  Service  shoiild  pursue  all 
opportunities  to  bolster  recovery  efforts 
on  these  lands. 

Answer:  We  agree  and  efforts  are  now 
underway,  see  answer  B.17. 

19.  The  Service  should  seek  to  enter 
into  safe  harbor  agreements  with 
corporate  and  other  private  landowners 
in  order  to  stabilize  and  increase 
available  RCW  habitat  on  lands 
surrounding  refuges.  This  is  especially 
important  since  several  refuges  have 
relatively  small  current  and  potential 
RCW  populations.  By  stabihzing  and 
perhaps  increasing  RCW  numbers 
around  refuges  through  safe  harbor,  this 
approach  would  in  turn  strengthen  RCW 
populations  on  the  refuges.  Safe  harbor 
agreements  have  been  praised  by  both 
landowners  and  conservationists  and 
offer  a  unique  opportur'ty  to  build 
bridges  with  landowner-  surrounding 
refuges.  Under  the  Service's  proposed 
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national  safe  harbor  policy,  such 
agreements  woulid  not  require 
completion  of  amHCP  but  could  instead 
be  done  more  easily  through  Section 
10(a)(1)(A)  permits.  The  Service  could 
facilitate  safe  bailor  agreements  by 
using  the  expertise  of  refuge  staff  to 
assist  landowner^  in  baseline  surveys 
and  in  undertakiiig  proactive  RCW 
management  (sudh  as  artificial  cavity 
construction). 

Answer:  As  wet  develop  refuge 
comprehensive  n^anagement  plans,  we 
will  identify  and  levaluate  these 
considerations.  Safe  harbor  and  other 
Section  10  activit&es  are  valuable 
management  tools  but  are  beyond  the 
scope  of  managei|ient  guidelines  for 
federally  owned  1  ands. 

C.  Management  a  f  Understory/Midstory 

1.  P.  4,  paragraph  2,  line  4.  The 
commenter  feels  t  is  important  not  to 
give  the  impressi(m  that  all  hardwoods 
need  to  be  elimin  ited  from  RCW 
habitat.  Hardwoo  is  mixed  with  pines 
provide  habitat  diversity  that  increases 
the  diversity  and  stability  of  the  bird's 
arthropod  food  supply  and  small 
strands  of  hardwQods  often  provide 
habitat  barriers  th(at  separate  adjacent 
RCW  groups — foriexample,  the 
boundaries  amon^  cavity  clusters  near 
refuge  headquarters  at  Noxubee  NfWR. 
Do  not  destroy  thf  se  natural  barriers. 
Hardwoods  need  to  be  controlled,  but 
not  eUminated.  Tkey  provide  very 
important  functions  within  the  RCW's 
ecosystems.  Furthermore,  the 
importance  of  hardwoods  likely  varies 
from  one  geographic  region  to  another — 
one  across-the-railge-of-the-species 
management  plan]  for  controlUng 
hardwoods  is  not  Appropriate. 
Distinctions  do  n^d  to  be  made 
between  hardwoods  in  the  proximity  of 
cavity  trees  and  hardwoods  within 
foraging  habitat,  though  both  need  to  be 
controlled. 

Answer:  The  drift  text  indicates  that 
some  hardwoods  will  remain  in  RCW 
habitat.  We  furthet  modified  text  to 
reflect  retention  of  hardwood 
component  in  thejimderstory  and 
midstory. 

2.  P.  12.  Midstok  Control.  The 
statement  "The  removal  of  within- 
canopy  hardwoodp  in  the  immediate 
vicinity  of  cavity  trees  is  necessary"  is 
ambiguous  and  needs  to  be  clarified. 
The  commenter  disagrees  that  all  such 
hardwoods  must  be  removed.  Removal 
should  be  a  site-srtecific  decision. 
Pruning  might  be  m  appropriate 
alternative  in  som  s  situations.  They  also 
disagree  strongly  with  the  removal  of  all 
hardwood  stems  vrithin  50  feet  of  a 
cavity  tree.  This  siiys  that  even  trees  like 
dogwood  would  have  to  be  removed. 


Again,  the  commenter  feels,  hardwoods 
play  a  positive  role  in  RCW  ecology  too. 
They  agree  completely  with  the 
statement  regarding  retention  of 
hardwoods  to  protect  the  cluster  from 
wind  damage.  Examples  of  where  such 
damage  has  occurred  as  a  result  of 
overaggressive  hardwood  removal 
include  the  Daniel  Boone  National 
Forest  and  D'Arbonne  National  Wildlife 
Refuge. 

Answer:  See  answer  C.2.  We  clarified 
the  text  to  indicate  that  a  hardwood 
component  should  remain. 

3.  P.  20.  Last  paragraph,  line  2.  The 
continued  reference  to  Heiiry  1989 
needs  to  be  given  further  consideration. 
Henry's  cookbook  approach  to  habitat 
quality  has  no  scientifrc  basis  as  an 
"across  the  range  of  the  species" 
management  guideline.  A  10-inch 
diameter  tree  in  coastal  South  Carolina 
is  considerably  different  from  a  10-inch 
diameter  tree  in  the  Florida  flatwoods. 
There  are  no  data  whatsoever  that 
suggest  they  offer  equivalent  foraging 
opportunities  for  the  RCW. 

Answer:  Comments  noted.  The 
"Henry  Guidelines"  are  standard 
guidance  for  Federal  properties.  Our 
policy  provides  for  development  of 
population  specific  foraging  guidelines 
based  on  multiple  years  of  monitoring 
data  and  analysis  of  habitat  use  by 
groups. 

4.  P.  20.  "Midstory-fi«e  forested 
corridors"  absolutely  not  needed.  A 
reduced  midstory  is  needed,  but  not 
"midstory-free."  This  cut-it-all 
mentality  not  only  creates  an 
environment  that  would  not  be  found  in 
a  natural  ecosystem,  it  adds  greatly  to 
management  costs  and  level  of 
disturbance  in  the  forest. 

Answer:  Changes  made  in  text  to 
reflect  that  the  midstory  will  not  be 
"midstory-free." 

5.  The  section  on  Midstory  Control 
should  have  a  sentence  suggesting  that 
some  12  inch  diameter  trees  be  left  dead 
as  snags  for  other  cavity  nesting  birds. 
The  reconunended  removal  of 
hardwoods  seems  too  harsh.  For 
example,  the  Forest  Service  plan  allows 
dogwood  and  persimmon  trees  to 
remain.  Hardwood  midstory  may  be 
used  by  RCWs  for  foraging  and  provides 
protection  from  predators.  Have  studies 
on  the  first  flights  of  RCWs  indicated 
the  importance  of  hardwood  midstory 
for  protection  from  predators  and  for 
foraging  habitat? 

Answer:  We  acknowledge  the  valid 
concern  expressed  but  believe  that  the 
current  text  adequately  addresses  the 
concern. 

6.  Firewood  cutting  is  the  "best"  way 
to  remove  midstory  without  damaging 
the  remaining  pine  trees  and  the  land  in 


the  cluster.  This  method  should  be 
listed  number  one  and  should  be  used 
by  the  smaller  refuges?  The  commenter 
realizes  the  shear  V-blade  is  faster — but 
the  tracks  left  by  the  equipment  are 
horrible  and  the  mess  left  behind  is 
really  a  fire  hazard  during  the 
prescribed  bums. 

Answer:  We  determine  the  best 
method  for  midstory  control  on  a  case- 
by-case  basis  depending  on  stand 
characteristics,  need,  site  conditions, 
administration  factors  and  demand. 

D.  Forest  Regeneration 

1.  P.  4.  Paragraph  3.  The  commenter 
believes  really  serious  consideration 
needs  to  be  given  to  the  extent  of 
regeneration  needed  to  "mimic"  natural 
ecosystem  processes.  We  have  not 
eliminated  southern  pine  beetles,  thus 
they  still  function  in  the  ecosystem — 
and  often  function  in  a  positive  way 
relative  to  the  birds.  We  also  can  control 
fire  in  the  ecosystem.  In  many  cases 
regeneration  is  overdone  and  not 
needed  to  sustain  the  ecosystem.  Nature 
provides  regeneration  and  has  done  so 
without  human  assistance  up  until  very 
recently. 

Answer:  We  agree  and  considered  the 
factors  discussed  and  addressed  them  in 
the  text. 

2.  P.  9.  One  conunenter  felt  the 
maximiun  regeneration  patch  sizes  are 
much  too  large  for  a  National  Wildlife 
Refuge — our  refuges  are  not,  and  should 
not  be,  tree  farms  and  there  is  no 
justification  or  need  for  such  large 
regeneration  areas.  How  about  5  and  10 
acres?  What  justification  is  there  for 
regular  "rotations"  at  all — except 
commercial  exploitation — which  seems 
inappropriate  for  National  Wildlife 
Refuges? 

Answer:  The  Guidelines  allow  for  5 
and  10  acre  clearings.  We  provide 
individual  refuges  flexibility  to  apply 
the  guidelines  in  their  particular  area. 
All  regeneration,  except  off  site  slash 
pine,  requires  retention  of  some  seed 
trees.  A  forest  modified  through  seed 
tree  and  Shelterwood  regeneration  cuts 
does  not  necessarily  result  in  non- 
woodpecker  habitat. 

3.  Natural  disturbances  (in  particular 
lightening  strikes  and  wind  problems) 
seem  to  be  prolific  in  most  of  the  RCW 
clusters.  Regeneration  by  nature  seems 
to  be  more  than  enough  without  the 
removal  of  the  older  trees  that  are  vital 
for  RCW  survival.  Old  growth  trees  are 
removed  in  the  name  of  "regeneration." 
Feeding  ecology  in  old  growth  stands 
should  be  examined  (i.e.,  time  and 
quality  of  food  offered  to  nestlings)  prior 
to  removal  of  mature  trees.  Have  feeding 
studies  (i.e.,  time  and  quality  of  food 
offered  to  nestlings)  been  conducted  on 
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density,  age,  and  type  of  habitat  within/ 
nearby  the  cluster?  The  vulnerability  to 
lightening  strikes  within  the  cluster  is 
increased  with  the  removal  of  the 
surrounding  large  trees  just  outside  the 
cluster. 

Answer:  We  acknowledge  the  value  of 
natural  regeneration.  However,  due  to 
the  even-aged  structure  of  much  of  the 
RCW  habitat  on  refuges,  it  is  important 
to  maintain  balance  in  stand  age  to 

Srovide  for  future  nesting  and  foraging 
abitat.  Active,  planned  management 
will  insure  adequate  distribution  of 
habitats  in  the  age  classes  needed  at  the 
time  needed. 

E.  Land  Acquisition 

1.  P.  6.  Paragraph  3,  last  line.  This 
sentence  does  not  follow  from  previous 
information  provided.  Why  should 
priority  for  land  acquisition  be  given  to 
just  those  three  refuges?  On  P.  5,  four 
refuges  are  listed  under  the  first  goal — 
at  the  very  least,  St.  Marks  Refuge 
should  be  included  for  priority  for  land 
acquisition — or  a  reason  stated  as  to 
why  it  shouldn't  be  included.  On  the 
other  hand,  the  commenter  suggests  that 
D'Arbonne  NWR  should  be  a  priority  for 
land  acquisition  in  order  to  assure 
adequate  habitat  for  the  species  there  for 
the  short  term.  How  about  Santee  and 
Upper  Ouachita  in  that  regard  as  well? 
These  small  populations  can  serve  very 
important  genetic  reservoir  functions — 
as  well  as  important  PR  functions.  They 
should  be  supported  rather  than  written 
off. 

Answer:  St.  Marks  National  Wildlife 
Refuge  is  part  of  an  adequate  land  base 
when  coupled  with  adjacent  publicly 
owned  lands.  Land  acquisition  at  St. 
Marks  is  not  a  critical  need  at  this  time 
with  regard  to  RCW  recovery.  The  other 
populations,  while  significant,  are  not 
designated  as  recovery  populations.  We 
will  address  the  need  for  land 
acquisition  to  aid  in  the  recovery  of  the 
RCW  at  each  refuge,  based  on  RCW 
recovery  and  other  management  needs. 

F.  Population  Management/Ecology 

1.  P.  7.  The  commenter  disagreed  with 
the  population  delineation  approach 
presented  on  this  page.  Citing  the  Forest 
Service  as  saying  \hat  "it  is  so"  doesn't 
make  it  so.  If  you  want  "population 
delineation,"  then  base  it  on  hard 
science.  There  are  no  consistencies  here 
(If  you're  going  to  accept  the  Forest 
Service's  "18  miles,"  why  does  the  Fish 
and  Wildlife  Service  then  use  "20 
miles"?),  and  no  scientific  justification 
for  what  is  provided.  There  are  two 
sides  to  the  coin  here  that  need  to  be 
considered.  Here  the  FWS  argues  that 
we  need  delineation  of  populations  to 
prevent  habitat  fragmentation — which  is 


good.  But  elsewhere,  FWS  uses  the  same 
figures  to  argue  for  not  protecting 
"demographically  isolated 
populations" — which  in  my  opinion  is 
bad.  Yes,  we  need  to  maintain  corridors 
and  the  integrity  of  habitat,  but  no,  we 
should  not  write  off  populations  or 
move  them  just  because  they  happen  to 
be  separated  by  3.1  miles  of  unsuitable 
habitat  from  other  clusters.  The  figures 
included  in  #1  at  the  bottom  of  this  page 
are  not  reasonable  considering  what  we 
know  about  the  movements  of  these 
birds.  In  addition,  with  our  abilities  to 
move  birds,  we  can  as  easily  maintain 
these  by  occasionally  moving  birds  into 
them  as  we  can  move  the  birds  to  a 
larger  population.  Annual  evaluation  of 
subpopulation  delineation  could 
appropriately  be  used  to  prevent  habitat 
fragmentation — but  it  should  not  be 
used  to  write  off  clusters  and  justify 
moving  birds  to  concentration  centers. 
Unfortunately  there  seems  to  be  a 
tendency  to  say  the  former  and  do  the 
latter. 

Answer:  We  changed  the  standard  of 
18  miles  in  the  text  frt>m  20  and  use  the 
standard  identified  in  the  Guidelines  to 
delineate  MILs  to  direct  allocation  of 
management  and  recovery  resources.  It 
is  not  our  intention  to  "write  ofT' 
populations. 

2.  P.  16.  Flying  squirrel  control.  The 
commenter  feels  the  use  of  the  term 
"kleptoparasite"  is  misleading  and  a 
loaded  term  here.  Southern  flying 
squirrels  are  "secondary  cavity  users" 
and  do  not  require  an  active  RCW  cavity 
in  which  to  roost  or  nest.  They  often  use 
natural  cavities.  A  cavity  that  is  actively 
being  used  by  another  species  is 
generally  left  alone  unless  other  cavities 
are  not  available.  The  case  against  flying 
squirrels  is  poorly  documented  and 
consists  primarily  of  reports  of  their  use 
of  RCW  cavities  rather  than 
documentation  of  reduced  RCW 
fecundity.  The  commenter  has  no  doubt 
that  occasionally  there  may  be  reduced 
fecundity  due  to  flying  squirrels,  but 
evidence  to  date  suggests  that  it  is  the 
exception  rather  than  the  rule.  We  do 
not  need  language  that  encourages  the 
old  "predator  elimination"  mentality. 
Squirrel  presence  does  not  "constitute  a 
history  of  squirrel  problems."  We  do 
need  a  better  understanding  of  the 
interrelationships  between  these 
species. 

Answer:  Additional  research  findings 
now  indicate  reduced  fecundity  due  to 
flying  squirrels  which  supports  the 
current  text.  We  believe  elevating 
control  of  cavity  competitors  on  a 
cluster-by-cluster  basis  when  we 
document  impacts  on  RCW 
productivity. 


3.  P.  20.  First  paragraph.  The 
commenter  didn't  understand  the 
sentence.  What  does  it  mean  that  the 
Service  requires  them  to  "annually 
establish"?  Presumably  once 
recruitment  clusters  have  been 
established  they  don't  need  to  be 
reestablished  each  year — they're  already 
there.  Perhaps  the  Service  means  they 
should  "reevaluate"  recruitment 
clusters  on  an  annual  basis.  If  so,  this 
has  some  drawbacks.  Once  established, 
recruitment  clusters  should  not  be 
subject  to  "change."  For  example,  the 
commenter  can  see  a  stand  being 
labeled  a  recruitment  cluster,  then  at  age 
60,  have  it  "dehsted"  as  one  so  that  it 
can  be  cut,  only  to  be  replaced  by  a  20- 
year-old  stand.  The  commenter  feels  the 
second  paragraph  helps  to  clarify  this, 
but  thinks  clarification  is  needed  in  the 
first  paragraph. 

Answer:  We  made  changes  in  the  text 
to  clarify  this. 

4.  P.  22.  Translocation  of  birds  for 
reintroduction  to  unoccupied  territories. 
The  word  reintroduction"  should  be 
replaced  with  "introduction." 

Answer:  We  made  changes  in  the  text. 

5.  P.  22.  Adult  birds  should  not  be 
moved.  HCPs  are  not  a  valid  excuse  for 
moving  them  (see  Jackson  1997). 

Answer:  We  made  clarification  in  the 
text.  We  will  respond  to  opportunities 
to  move  adults  from  private  lands 
through  the  Habitat  Conservation 
Planning  process. 

6.  P.  22.  Juveniles,  mid-paragraph.  By 
definition,  there  cein  be  no  such  thing  as 
"intra-population  demographic 
isolation." 

Answer:  We  made  changes  in  the  text. 

7.  The  use  of  "important"  Service  goal 
and  "second"  goal  as  used  in  the 
Population  Objectives  section  do  not 
represent  the  best  choice  of  words?  If 
these  "important"  goals  for  the  four 
refuges  are  the  primary  or  first  goal, 
then  those  refuges  should  be  managed  at 
MIL  4.  Carohna  Sandhills  NWR  should 
not  have  the  option  of  selecting  a  MIL 

3  or  4  to  assure  that  the  maximum 
habitat  for  initial  population  growth  is 
provided. 

Answer:  We  made  changes  made  in 
the  text.  See  comment  B.8. 

G.  Harvest  Management 

l.P.  10.  Paragraph  2. 

2.  The  commenter  felt  log  landings 
should  not  be  adjacent  to  a  cluster  either 
and  to  better  define  this.  The  traditional 
200  foot  buffer  is  inadequate  to  protect 
a  cluster  from  disturbance  such  as  log 
landings.  Doubfing  that  would  certainly 
be  better. 

Answer:  We  are  unaware  of  any 
factual  basis  for  the  recommendation 
and  made  no  changes. 
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3.  Even  if  no  ottier  access  exists,  new 
roads,  temporary  or  otherwise,  should 
not  be  constructed — or  used — through  a 
cluster  during  th#  nesting  season. 

Answer:  We  reVised  the  text  and  agree 
that  construction!  within  clusters  during 
the  nesting  seaso^  should  not  occur 
unless  a  Section  f  review  and 
concurrence  has  been  obtained. 

4.  No  log  landi|igs  are  permitted 
within  or  adjacei^t  to  clusters.  Please 
add:  as  the  damaj  ;e  to  tree  trimks  from 
bark  scuffing  in  t  le  cluster  occurs  due 
to  carelessness  ol  the  loggers.  In 
addition,  the  noisie  and  activity  can  be 
detrimental. 

Answer:  We  nc  ted  the  comments  and 
believe  the  Guidelines  provide  an 
adequate  explanation. 

5.  Logging  activities  (outside  of 
breeding  season)  near  clusters  should  be 
allowed  only  aft^  the  RCWs  leave  the 
clusters  in  the  mpming  and  should 
cease  prior  to  thai  time  that  RCWs  will 
be  returning  to  the  cluster 
(approximately  1  hour  before  sundown). 

Answer:  We  nqted  the  comments  and 
believe  the  Guidelines  provide  an 
adequate  explanation. 

6.  If  necessary,,  temporary  roads 
should  only  be  constructed  on  the  edges 
of  the  cluster  not3  "through  the  cluster." 
If  skidding  is  allowed,  the  cavity  tree 
must  be  absolutely  protected  from  scuff 
marks  or  debarking. 

Answer:  See  r*ponse  G.3. 

7.  Language  should  be  inserted  to  the 
effect  that  the  cavity  tree  and  the  area 
within  its  drip  lipe  should  be  totally 
protected  from  harvesting  operations. 

Answer:  See  retsponse  G.4. 

8.  Timber/pul^wood  sales  at  refuges 
create  a  negative  public  image  and 
should  be  difficult  to  justify  given  the 
foraging/habitat  ^eeds  of  RCWs. 

Answer:  See  response  G.4. 

9.  The  draft  NWR  Guidelines  appear 
to  limit  the  use  of  clearcutting  to  areas 
of  <25  acres,  except  for  the  Sandhills 
NWR  which  could  utilize  patch  sizes  of 
40  acres  if  its  ROW  population  expands. 
Clearcutting  may  be  appropriate  when 
re-establishing  l(>ngleaf  pine  on  sites 
currently  occupied  by  off-site  pine  and/ 
or  hardwoods.  However,  other 
silvicultural  options  do  exist  to  convert 
off-site  pines  to  longleaf.  For  example, 
in  many  of  thesej  stands,  the  Service 
could  reduce  thd  basal  area  of  the  pine 
overstory  substaiitially,  and  underplant 
containerized  lo|igleaf  pine.  The 
advantages  of  this  approach  are  that:  (1) 
it  is  more  aesthetically  pleasing;  (2)  it 
requires  less  disturbance  of  the  ground 
cover;  and  (3)  a  few  off-site  pines  can  be 
left  as  future  potential  cavity  trees. 

Answer:  The  Quidelines  allow,  i.e.,  do 
not  limit,  the  type  of  management 
recommended  b  /  the  commenter. 


10.  The  draft  NWR  Guidelines  appear 
to  allow  clearcutting  in  longleaf  pine 
stands  (page  9  and  29),  though  page  10 
of  the  FONSI  suggests  clearcutting  will 
only  be  used  in  converting  stands  back 
to  longleaf  pine.  The  commenter  would 
appreciate  clarification  of  this  issue. 
Clearcutting  in  longleaf  is  inappropriate 
on  the  National  WildUfe  Refuges. 
Longleaf  naturally  grows  in  an  uneven- 
aged  maimer  (Piatt  et  al.  1988.  The 
population  dynamics  of  a  long-lived 
conifer  (Pinus  palustris).  The  American 
Naturalist  131  [4):  pp.  491-525),  and,  as 
has  been  demonstrated  throughout  the 
South,  selective  timber  management  in 
longleaf  pine  mimics  natural  stand 
dynamics  and  provides  excellent  RCW 
habitat.  While  narrow  strip  cuts  or  small 
patch  regeneration  can  be  used, 
clearcutting  should  be  specifically 
prohibited  in  longleaf  pine  on  the 
refuges.  Further,  clearcutting  in  longleaf 
has  the  potential  to  fragment  RCW 
foraging  habitat  leading  to  increased 
energetic  requirements  for  the  bird  and 
increased  risk  of  predation. 

Answer:  We  will  not  generally  use 
clearcuttting  in  regeneration  of  existing 
longleaf  stands.  Even  aged  regeneration 
systems  most  often  used  (irregular 
shelterwood  and  seed  tree)  require 
retention  of  a  specified  number  of  trees 
on  each  acre  of  forest  in  perpetuity. 

11.  No  guidance  is  provided  regarding 
site  preparation,  which  can  be  far  more 
disruptive  to  pine  ecosystems  than 
clearcutting  itself.  Intensive  site 
preparation  can  severely  damage  ground 
cover  in  fire-maintained,  southern  pine 
ecosystems.  This-is  an  especially 
important  consideration  in  longleaf  pine 
and  in  stands  that  once  were  dominated 
by  longleaf  but  now  contain  off-site 
pines.  These  stands  may  contain 
wiregrass  or  other  natural  vegetation 
depending  upon  past  stand  history. 
Such  native  vegetation  is  important  to 
maintenance  of  the  natural  fire  regime 
in  southern  pine  and,  thus,  to  the 
maintenance  of  RCW  habitat.  It  also 
contributes  significantly  to  the  overall 
fioral  diversity  of  the  forests.  The 
Service  should,  therefore,  protect  such 
native  ground  cover.  The  commenter 
urges  that  the  draft  NWR  Guidelines  be 
amended  to  address  protection  of  native 
groimd  cover  during  site  preparation 
and/or  reforestation. 

Answer:  We  agree  and  revised  the  text 
to  recommend  using  the  least  disruptive 
means  of  site  preparation. 

12.  (page  25)  Beyer  et  al,  1995  foimd 
that  pine  basal  area  (BA)  had  a  high  (R2 
=  .96)  correlation  with  stem  density. 
Requiring  a  minimum  BA  in  addition  to 
stem  density  seems  to  be  redundant. 

Answer:  Guidelines  follow  the  current 
recovery  plan.  We  believe  it  would  be 


most  appropriate  to  effect  changes 
through  the  revision  of  the  Recovery 
Plan  now  imderway. 

13.  (page  28)  Minimum  rotation  ages 
of  100  years  for  slash  and  loblolly  pine, 
especially  for  poorer  sites,  could  result 
in  mortality  and  beetle  infestation.  The 
May,  1986  Southern  Forest  Experiment 
Station  publication.  "Long-term 
strategies  and  research  needs  for 
managing  southern  forests  to  reduce 
southern  pine  beetle  impacts"  suggests 
rotations  of  40  to  50  years.  Refuge 
managers  should  be  encouraged  to  set 
rotations  based  on  prevailing  sites  and 
local  conditions  of  beetle  occurrence. 

Answer:  We  noted  the  comments. 
Managers  have  the  leeway  to  adjust 
rotations  on  a  site  specific  basis, 
however,  rotations  of  40-50  years  are 
too  short.  Sites  with  rotations  of  40-50 
years  do  not  typically  support 
populations  of  RCWss. 

H.  Prescribed  Burning 

1.  P.IO.  Prescribed  Burning:  While 
prescribed  burning  may  sometimes  be 
used  during  the  breeding  season,  it 
should  definitely  not  be  used  at  night  in 
colony  areas.  Heat  and  smoke  from 
night  fires  can  force  birds  from  their 
cavities  at  a  time  of  day  when  they 
caimot  see  to  avoid  predators  and  such 
fires  have  been  associated  with  bird 
loss/cluster  abandonment.  Burning 
during  the  nesting  season  should  be 
avoided  in  colony  areas  imder  MIL  4  or 
5  management. 

Answer:  RCWs  evolved  with  grovkring 
season  bums.  The  Guidelines  provide 
adequate  information. 

2.  P.  26.  Prescribed  Burning.  The 
second  paragraph  is  a  bit  distorted.  The 
evidence  suggests  that  natural  fire 
would  have  been  primarily  during  the 
breeding  season  and  rarely  during  the 
dormant  season. 

Answer:  We  noted  the  comments.  The 
time  of  the  bum  is  dependent  on  the 
habitat  objectives  to  be  met. 

3.  Are  dormant  season  bums  really  a 
contributing  factor  to  the  decline  of 
RCWs?  Would  not  a  more  likely  cause 
simply  be  lack  of  bums?  This  sentence 
seems  to  require  active-growing  season 
bums.  Why  not  recommend  late  July  or 
August  bums  to  avoid  impacts  on 
nesting  species  like  Bachman's 
Sparrows?  This  would  also  avoid 
impacts  on  nesting  RCWs.  Even  if  this 
"produces  the  best  understory  control" 
this  is  not  a  good  option  for  RCWs. 

Answer:  We  believe  that  we 
adequately  addressed  the  concern  in  the 
Guidelines. 

4.  A  notation  as  to  the  acceptable 
intensity  of  the  blaze  and  height  of  the 
flames  might  be  needed  to  protect  other 
trees  in  the  cluster  besides  the  cavity 
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trees.  Often  fires  are  too  hot  and  seem 
to  damage  surrounding  pines. 

Answer:  We  noted  the  comments  and 
the  text  needed  no  changes. 

I.  RCW  Ecology 

1.  P.  11.  A  firm  specified  range  of 
dates  defining  the  extent  of  the  breeding 
season  is  needed  with  the  possibility  of 
extension  if  needed — such  as  evidence 
of  late  summer  or  fall  breeding.  The 
commenter  also  disagreed  writh  pine 
beetle  control  in  a  cavity  cluster  area 
diuing  the  nesting  season.  These  can  be 
important  food  resoiuces  for  the  birds  at 
this  time. 

Answer:  We  added  the  July  31st  date 
to  the  Guidelines.  There  is  no 
justification  for  a  January-February  time 
frame.  The  currently  proposed  time 
frames  are  adequate  although  we  may 
need  some  site-specific  review.  We 
would  apply  and  identify  group/cluster 
specific  restrictions  on  a  case-by-case 
basis. 

2.  P.  14.  Inactive  Clusters:  While 
inactive  clusters  should  be  protected 
and  managed  and  do  have  a  higher  rate 
of  reoccupation,  these  need  to  be  looked 
at  on  a  case-by-case  basis.  The  first 
question  to  be  asked  is  "Why  did 
abandonment  occur?"  If  abandonment 
was  due  to  habitat  loss  (maybe  on 
neighboring  private  property)  or  to 
demographic  isolation  (real 
demographic  isolation),  then 
management  potential  and  intensity 
might  be  different  than  if  abandonment 
was  due  to  mid-story  encroachment. 

Answer:  We  agreed  and  noted  the 
comments. 

3.  P.  14.  Abandoned  Clusters:  At 
Noxubee  we  have  had  at  least  one 
abandoned  cluster  reactivated  after 
>nine  years.  In  general,  the  commenter 
concurs  with  recommendations  here. 

Answer:  We  noted  the  comments. 

4.  P.  14-15.  Competition  should  not 
be  assumed  by  the  presence  of  these 
other  species.  These  species  are  natural 
components  of  the  RCW's  ecosystem 
and  should  be  treated  as  such. 
Technically  competition  occurs  only 
when  one  species  causes  a  reduction  in 
the  fecundity  of  the  other  as  a  result  of 
the  two  using  the  same  resource. 

Answer:  We  noted  the  comments. 

5.  P.  25.  The  cookbook  approach 
presented  in  Henry  (1989)  will  result  in 
differing  quality  habitats  in  different 
geographic  locations.  The  commenter 
feels  that  just  because  it's  in  print 
doesn't  make  it  so.  The  commenter  also 
feels  it  is  also  important  to  not 
automatically  assume  that  a  clan's 
foraging  habitat  will  be  symmetrically 
centered  on  the  cavity  cluster.  Shape  of 
the  foraging  range  will  depend  on  many 
factors:  terrain,  forest  type  and  age. 


neighboring  groups,  presence  of  various 
disturbances,  etc.  In  some  cases, 
foraging  habitat  may  include  a 
substantial  amount  of  non-pine — for 
example,  one  group  at  Noxubee  NWR 
uses  cypress  extensively. 
Answer:  See  our  response  to  C.3. 

/.  Cavity  Management 

1.  The  commenter  disagrees  with 
Harlow's  definition  of  an  active  cluster 
as  one  with  two  or  more  cavity  trees — 
saying  they  have  known  several 
colonies  with  only  a  single  cavity  tree 
writh  multiple  cavities.  Granted  more 
than  one  cavity  tree  is  desired — but 
doesn't  want  to  write-off  or  ignore  single 
active  nest  trees. 

Answer:  We  made  changes  in  the  text. 

2.  P.  20.  The  number  of  cavities 
provided  should  be  the  number  of 
"acceptable  cavities"  provided.  Some 
invariably  are  unacceptable  because  of 
gum,  etc. — thus  more  need  to  be 
provided  to  compensate  for  those  not 
useable  by  the  birds. 

Answer:  The  changes  suggested  were 
not  needed  since  we  will  not 
intentionally  prepare  unacceptable 
cavities.  If  we  subsequently  deem  some 
cavities  unacceptable,  we  will  prepeu* 
additional  cavities. 

3.  Pileated  woodpeckers  seem  to 
"attack"  RCW  cavity  entrances 
following  logging  operations  that 
remove  tihe  large  trees  near  RCW 
clusters.  Have  their  cavities  been 
removed?  Logging  operations  should 
consider  the  cavity  trees  that  other 
species  require  to  avoid  enhancement  of 
cavity  competition. 

Answer:  We  made  changes  in  the  text 
and  will  give  priority  to  hardwoods 
with  cavities. 

4.  The  commenter  feels  artificial 
cavities  should  always  be  ready  and 
available  for  use  by  tlie  biologists. 
Artificial  cavities  should  be  available  at 
the  time  cavity  trees  are  removed 
because  of  pine  beetles.  There  should 
not  be  a  24-hour  period  with  no 
available  cavities.  If  cavity  trees  for 
other  species  are  also  removed,  there  is 
the  potential  for  real  cavity  competition. 
Therefore,  extra  suitable  cavities  would 
reduce  the  likelihood  of  competition. 

Answer:  We  believe  that  the 
Guidelines  provide  adequate 
information.  Quick  installation  of 
cavities  may  result  in  installation  in 
trees  that  will  later  die  as  a  result  of 
beetle  infestation. 

5.  In  the  firewood  cuts  at  Noxubee 
NWR,  the  cavity  trees  for  other  species 
are  marked  and  protected.  This  really 
seems  to  reduce  RCW  cavity 
competition  following  the  removal  of 
hardwood  trees  near  clusters.  Leaving 
cavity  trees  for  other  species  should  be 


addressed  in  the  plan.  Perhaps  a 
paragraph  needs  to  be  added  about 
cavity  competition. 
Answer:  See  response  J.2. 

6.  Retention  of  cavity  trees  is 
encouraged.  Other  surrounding  tall/ 
mature  trees  should  also  be  kept  since 
the  retained  cavity  trees  will  simply  be 
lightening  rods  or  vulnerable  to  the 
wind  and  not  survive. 

Answer:  See  response  J.2. 

7.  In  several  places,  4  cavities  to  a 
cluster  are  mentioned.  Because  some 
cavities  are  unsuitable/ unusable,  the 
commenter  firmly  believes  that  each 
cluster  should  have  a  minimum  of  6  (or 
8)  usable  cavities  available.  Usable 
cavities  (ones  without  flying  squirrels, 
other  birds,  reptiles,  etc.)  should  always 
be  available;  thus,  a  statement  that  2-3 
more  cavities  available  than  the  number 
of  RCWs  present  in  a  cluster  would 
better  fit  the  needs  of  the  birds. 

Answer:  We  made  changes  in  the 
Guidelines  to  include  a  recommended 
4-8  usable  cavities. 

8.  When  a  breeding  pair  has  a  helper 
(3  adults  in  a  cluster),  the  fledging  rate 
is  higher.  Since  many  pairs  will  raise  3 
young,  a  minimum  of  6  cavities  per 
cluster  will  insure  maximum 
reproduction  success  and  survival.  In 
the  smaller  refuges  this  extra  hour  of 
time  for  insertion  will  repay  dividends 
immediately  in  the  survival  of  more 
fledglings — which  is  your  way  to 
increase  numbers  quickly.  In  addition, 
capture  for  translocation  is  easier  when 
the  RCWs  roost  in  inserts  rather  than  40 
to  60  feet  in  the  air  in  a  natural  cavity. 
Those  RCWs  that  have  used  inserts  also 
more  willingly  occupy  other  inserts. 

Answer:  See  response  J.  7. 

K.  Southern  Pine  Beetle  Management 

1.  P.  11.  Pine  Beetle  Suppression/ 
Control:  The  number  of  artificial 
cavities  installed  should  be  greater  than 
the  number  of  cavities  lost — not  all 
artificial  cavities  are  acceptable.  Also, 
cavities  unsuitable  to  RCWs  that  are 
destroyed  may  force  competition  with 
other  species.  The  commenter  urges 
caution  and  restraint  relative  to  cutting 
any  cavity  tree — even  with  beetles.  They 
know  of  no  case  of  "control"  of 
southern  pine  beetle  (SPB),  etc.  that  has 
truly  saved  RCWs — but  know  of  several 
cases  where  control  activities  have 
devastated  RCW  habitats.  The 
commenter  would  like  to  see 
documentation  of  control  "successes 
relative  to  RCWs." 

Answer.  We  believe  the  Guidelines 
provide  adequate  information. 

2.  P.  27.  Pine  beetle  suppression/ 
control.  Where  is  the  evidjnce  that  any 
pine  beetle  suppression/control  efforts 
have  ever  saved  a  RCW  cavity  tree 
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cluster?  There  is  j  lot  of  evidence  to  the 
contrary.  Cutting  rees  will  definitely 
destroy  RCW  habi  tat.  SPB  are  a  natural 
and  important  paj  t  of  the  ecosystem  and 
should  be  treated  as  such  on  a  National 
WildUfe  Refuge.  J  uppression/control 
efforts  seem  to  be  primarily  of  economic 
importance.  Sayirg  "spots  that  are 
active  and  growing"  is  too  loose.  How 
big  is  too  big?  Tin  le  of  year  is  important 
too.  A  spot  in  earl  y  spring  should  be 
considered  differ*  ntly  than  one  in  late 
fall.  The  commen  er  disagrees  with  the 
use  of  pesticides  i  lear  RCW  trees.  We 
now  have  the  abil  ity  to  provide 
replacement  cavity  trees  as  needed. 

Answer.  Documentation  exists  to 
support  statements  relative  to  Southern 
Pine  Beetle  contril  as  helping  RCWs  on 
National  Forest  linds  in  Texas  and  on 
the  Kisatchie  National  Forest  in  LA. 

3.  Are  records  kept  or  studies  done  on 
the  necessity  of  rtmoving  cavity  trees 
for  pine  beetle  control?  Have  entire 
clusters  been  lost]  to  pine  beetle  or  is 
this  just  a  fear  that  perpetuates  logging? 

Answer.  See  response  K.2. 

L.  Forest  Management 

1.  P.  14.  Snag  {Retention:  The  sentence 
beginning  on  ling  5  is  important,  yet  is 
in  opposition  to  the  Midstory  Control 
section.  If  you  rei  nove  all  hardwood 
trees,  there  will  r  ever  be  dead 
hardwoods  for  ot  ler  species  to  use. 

Answer.  Guide  ines  included  a 
discussion  of  midstory  management 
including  live  traes.  Removal  of  all 
midstory  trees  wis  not  recommended. 
We  will,  therefore,  produce/retain 
snags. 

2.  P.  20.  Last  t\/o  lines.  The 
commenter  hopes  that  we  truly  mean 
"all  relict  trees"- -but  suspects  that  we 
meant  "all  relict  pines."  Clarify. 

Answer.  We  cl^ged  the  text  to  reflect 
that  the  reference  is  to  relict  pines. 

3.  P.  20.  Last  sentence.  "Reduced  to 
at  least  20  BA"  i^  a  bizarre  way  to  state 
this.  Do  you  mead  no  more  than  20  BA" 
or  do  you  mean  "fno  less  than  20  BA"? 
And  how  are  yoii  defining  BA — are  you 
counting  only  tr^es  >2  inches  dbh.  4 
inches  dbh.  10  inches  dbh?  Different 
people  measure  6A  by  different  criteria. 

Answer.  We  made  changes  to  clarify 
text. 

4.  P.  25.  bottom.  #4.  The 
specifications  of  stands  "greater  than  30 
years  of  age  and  preferably  >60  years  of 
age"  is  too  loose  While  one  would 
assume  management  would  be  for  the 
birds,  there  are  those  who  would  think 
30  years  of  age  if  adequate.  Management 
on  a  National  Wildlife  Refuge  should  be 
optimum  and  not  leave  room  for 
minimums.  As  f  ir  as  the  preferable 

;  ng.  the  commenter 
)  would  be  preferable  to 


habitat  for  forag 
would  say  >100 


>60  years  of  age.  With  uneven  age 
management,  some  older  trees  could/ 
should  be  on  every  acre  of  foraging 
habitat. 

Answer.  The  guidelines  are  consistent 
with  the  recovery  plan  and  we  made  no 
changes. 

5.  P.  26.  Pine  thinnings.  Here  the  term 
BA  is  qualified— "60  to  80  square  feet  of 
pine  BA  greater  than  30  years  old."  It 
has  not  been  qualified  elsewhere  and 
the  reader  is  left  not  knowing  what  was 
intended.  This  needs  to  be  clarified. 

Answer.  We  noted  the  comment  and 
considered  no  changes  in  Guidelines 
necessary. 

6.  P.  26.  The  commenter  questions  the 
statement  that  timber  harvests  may  still 
be  appropriate  when  foraging  habitat  is 
Umiting  except  in  extremely  dense 
stands.  The  other  reasons  given  here 
could  easily  wait  until  growth  has 
brought  the  habitat  to  the  point  where 
foraging  habitat  is  not  limiting. 

Answer:  We  noted  the  comments  and 
considered  no  changes  in  Guidelines 
necessary. 

7.  P.  28  and  following  relating  to 
silvicultural  methods:  See  the 
commenters  above  observations  relative 
to  dispersion  of  older  trees.  The 
commenter  feels  even-aged  management 
is  inappropriate  in  that  it  does  not 
provide  the  habitat  mosaic  and 
landscape  stability  that  would  be 
provided  by  uneven-aged  management. 
A  scattering  of  trees  across  the 
landscape  should  be  allowed  to  reach 
their  natural  potential  longevity. 

Answer:  We  noted  the  comments  and 
believe  the  Guidelines  will  achieve  this 
eventually  through  recommended 
management  See  G.IO.  Even  aged 
regeneration  systems  that  are  used 
(irregular  shelterwood  and  seed  tree) 
require  retention  of  trees  on  each  acre  in 
perpetuity. 

8.  P.  33.  Clearing  of  RCW  habitat,  line 
4.  The  implication  here  seems  to  be  that 
clearing  of  habitat  for  road  construction 
does  not  affect  the  future  ability  of  a 
refuge  to  support  RCWs.  The  commenter 
strongly  disagrees.  A  road  could  be 
anything  from  a  logging  road  to  a  6-8- 
lane  interstate — and  anything 
approaching  the  latter  could  have  very 
serious  negative  consequences  for  RCWs 
and  their  habitat.  Such  consequences 
could  range  from  loss  of  acreage  of 
forested  area,  to  the  function  of  a  road 
as  a  barrier,  to  mortality  of  birds  as  a 
result  of  traffic,  to  reduction  in  the 
potential  to  use  prescribed  fire  in 
management.  The  commenter  agrees 
that  potential  RCW  habitat  on  each 
refuge  should  not  be  reduced,  but  would 
add  further  that  the  reduction  of  any 
habitat  on  each  refuge  has  the  potential 
to  influence  the  RCW.  The  commenter 


would  also  add  that  the  tendency  to 
"round"  refuges  by  trading  or  selling 
peripheral  lands  in  order  to  obtain  more 
centralized  in-holdings  should  be 
avoided.  A  refuge  with  a  nice — perhaps 
more  easily  manageable  compact 
boundary  would  likely  support  fewer 
RCWs  than  one  that  is  more  dispersed. 
Furthermore,  the  extension  of  fijigers  of 
habitat  away  from  the  refuge  offers 
greater  potential  as  dispersal  corridors 
for  birds  to  and  from  nearby  forested 
areas  on  other  lands. 

Answer:  We  noted  the  comments  and 
revised  the  guidelines. 

9.  The  40  BA  of  pine  in  regeneration 
areas  must  be  allowed.  Because 
Noxubee  has  the  fourth  highest  current 
acreage  and  has  the  potential  of  working 
in  cooperative  agreements  with  several 
entities,  their  RCW  population  should 
not  be  relegated  to  "short-term" 
viability.  Noxubee's  third  place  in 
planned  acreage  also  places  this  refuge 
higher  In  importance  in  its 
contributions  to  RCW  sustainability  and 
recovery. 

Answer:  We  do  not  imderstand  the 
comment.  We  have  not  relegated 
Noxubee  National  Wildlife  Refuge  to 
third  and  have  revised  the  text  to  reflect 
this. 

10.  The  commenter  cannot 
understand  any  plan  that  removes  old 
trees  when  these  are  the  very  trees  that 
RCW's  need  the  most  at  this  critical 
time  in  their  recovery.  Minimum 
rotation  age  seems  to  be  recommended 
and  encouraged.  Why  is  that?  Isn't  your 
goal  maximiun  recovery  potential? 
Then,  encouragement  of  an  even  older 
rotation  would  allow  trees  to  serve  their 
function  longer  and  the  food  potential 
would  be  maximized. 

Answer:  See  response  L.7.  The 
Guidelines  attempt  to  direct 
maximization  of  the  number  of  trees 
allowed  regardless  of  MIL.  Note  that  a 
minimum  of  6  trees/acre  will  be  left  at 
the  time  of  cutting  in  perpetuity. 

11.  Also,  page  22  of^the  FONSI  states: 
"Since  most  seedling  stage,  yellow  pine 
species  are  intolerant  of  fire,  uneven- 
aged  silviculture  would  be  used  only  for 
longleaf  pine."  While  most  yellow  pine 
species  are  intolerant  of  fire,  uneven- 
aged  management  nonetheless  can  and 
should  be  used  with  them.  Potlatch's 
Habitat  Conservation  Plan  (approved  by 
the  Service),  for  example,  documents 
and  prescribes  uneven-aged 
management  in  loblolly  and  shortleaf 
pine  forests.  Uneven-aged  silviculture  in 
lobloUy/shortleaf  forests  has  been  well 
demonstrated  elsewhere  and  has  been 
the  subject  of  numerous  publications 
(e.g.,  James  B.  Baker.  1986).  The  Crossett 
farm  forestry  forties  after  41  years  of 
selection  management.  Southern  Journal 
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of  Applied  Forestry  10:233-237).  In 
addition,  the  above  referenced  sentence 
from  the  FONSI  is  not  consistent  with 
the  draft  NWR  GuideUnes,  which 
specifically  sanction  the  use  of 
unevenaged  management  in  all  southern 
pine  types  managed  for  RCWs  (see  page 
9). 

Answer:  We  modified  the  FONSI  to 
incorporate  these  comments. 

12.  (Page  32)  The  discussion  of 
uneven-aged  management  does  not 
address  the  problem  of  integrating  fire 
with  regeneration.  As  regeneration  is 
standwide  and  as  all  southern  pines, 
except  long-leaf,  are  fire  intolerant  in 
the  seedling  and  sapling  stage,  there 
appears  to  be  no  practical  method  of 
combining  the  practice  of  regular 
prescribed  burning  with  all-age 
management,  except  in  the  longleaf 
type.  The  commenter  knows  of  no 
research  that  has  studied  this  problem, 
nor  have  they  seen  a  proposed  solution 
to  the  problem.  It  should  also  be  noted 
that  the  research  basis  for  the  current 
proposals  to  use  all-age  management  in 
longleaf  pine  consists  of  only  2  tracts, 
totaling  66  acres  and  estabhshed  in 
1977-78  (Farrar  and  Boyer,  "Managing 
Longleaf  Pine  under  the  Selection 
System — Promises  and  Problems"  6th 
Biennial  Southern  Silvicultural 
Research  Conference,  Memphis  TN,  Oct. 
1990). 

Using  uneven  aged  management  will 
generally  require  the  combined  use  of 
fire  and  alternative  methods  of 
competition  control. 

Answer:  We  added  additional 
discussion  of  this  issue  to  the 
Guidelines. 

M.  Foraging  Habitat 

1.  Page  25  of  the  draft  NWR 
Guidelines  defines  the  foraging  habitat 
criteria  for  the  refuges  and  states  that 
"foraging  habitat  must  be  greater  than 
30  years  of  age  and  preferably  >60  years 
of  age"  (emphasis  added).  This  is  not 
consistent  with  the  ROW  Recovery  Plan 
which  calls  for  at  least  50  acres  of 
foraging  habitat  per  cluster  greater  than 
60  years.  Due  to  no  fauU  of  3ie  Service, 
some  areas  on  the  National  Wildlife 
Refuges  may  not  have  enough  >60  year 
old  habitat  to  meet  the  Recovery  Plan's 
standards.  However,  the  language  in  the 
draft  NWR  Guidelines  should  clearly 
state  that  at  least  50  acres  of  >60  year 
old  habitat  per  cluster  will  be  preserved 
whenever  possible.  Moreover,  if  a 
sufficient  amount  of  >60  year  old 
habitat  is  not  available  in  a  given  refuge 
but  can  be  produced,  the  refuge  should 
immediately  adjust  harvest  schedules  to 
produce  the  requisite  foraging  habitat 
(the  only  possible  exceptions  are  when 
dealing  with  southern  pine  beetle 


attacks  or  when  undertaking 
management  designed  to  achieve  other 
ecological  objectives). 

Answer:  We  made  changes  in  the  text. 

2.  (page  25)  The  requirement  of  6,350 
stems  >10'T)BH  within  V2  mile  of  the 
cluster  is  based  on  a  single  unpublished 
study  by  Hooper  and  Leimartz.  The 
commenter  knows  of  no  peer-reviewed 
and  published  study  which  supports 
this  figure.  Recent  peer-reviewed 
research  raises  serious  doubts  as  to  the 
validity  of  this  study  and  suggests  that 
this  number  may  be  in  excess  of  the 
density  "optimum"  to  clan  vigor,  (James 
et  al.  1997,  Beyer  et  al.  1996,  Hooper 
and  Lennartz  1995,  DeLotelle  and 
Epting  1992,  Wood  et  al.  1985).  See  also 
attached  reformulation  and  re-analysis 
of  the  Hooper  and  Leimartz  (1985)  data 
which  indicates  a  critical  equivalent 
stem  density  of  2500 — 3500  stems  rather 
than  6350. 

Answer:  We  wrote  the  Guidelines  to 
be  consistent  with  the  recovery  plan. 
See  also  response  1.5. 

Authority 

The  authorities  for  this  action  are  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.).  The  National  Enviroimiental 
Policy  Act  (42  U.S.C.  4321-4347)  and 
the  National  Wildlife  Refuge  System 
Improvement  Act  of  1997  (Pub.L.  105- 
57  to  be  codified  at  16  U.S.C.  668dd  et 
seq.). 

Dated:  January  11, 1999. 
Sam  D.  Hamilton, 

Regional  Director. 

[FR  Doc.  9&-1687  Filed  1-25-99;  8:45  am] 

B4LUNO  CODE  4310-6S-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UT-090-1 220-00] 

Grand  Gulch/Cedar  Mesa,  UT 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  recreation  fee 

structure,  allocation  system  and 

prohibitions  for  Grand  Gulch/Cedar 

Mesa  in  San  Juan  County,  Utah. 

SUMMARY:  Begiiming  March  1, 1999,  the 
Bureau  of  Land  Management  (BLM)  will 
implement  provisions  of  the  1993  Grand 
Gulch  Plateau  Cultural  and  Recreation 
Area  Management  Plan  concerning  an 
advanced  reservation  system,  use  limits, 
and  permit  fees.  The  permit  area 
involves  recreation  use  of  the  following 
canyons  on  Cedar  Mesa  including  Grand 
Gulch  Primitive  Area,  Fish,  Owl, 
McCloyd,  Road,  Lime  and  Slickhom 
Canyons.  Use  on  the  mesa  tops  of  Cedar 


Mesa  will  not  be  regulated  at  this  time. 
Permits  will  be  required  and  fees 
charged  from  March  1  to  November  30 
of  each  year.  The  advanced  reservation 
portion  of  the  permit  system  will  be  in 
effect  during  the  primary  visitation 
season  only,  from  March  1  to  June  15, 
but  may  be  extended  in  the  future  as 
need  dictates.  Advanced  reservations 
will  be  accepted,  for  this  time  period,  by 
phone  or  mail  to  the  Monticello  BLM 
office  starting  January  1, 1999.  Day  use 
of  the  canyons  will  require  a  day  use 
pass  or  multi-day  use  pass  (7  days),  for 
which  a  fee  is  charged,  from  March  1  to 
November  30. 

The  permit  requirement,  because  it  is 
based  on  an  allocation  of  the  number  of 
people  per  trailhead  (Grand  Gulch)  or 
per  canyon  (other  Cedar  Mesa  canyons), 
will  help  to  decrease  in-canyon  use 
during  the  primary  visitation  season, 
and  to  monitor  use  at  other  times  of  the 
year. 

Fees  collected  from  individual,  non- 
commercial visitors  will  be  used  to 
augment  protection  of  Cedar  Mesa's 
outstanding  cultural  and  primitive 
recreation  values.  Notice  is  also  given 
that  campfires  will  be  prohibited  within 
any  canyon  on  Cedar  Mesa. 
SUPPLEMENTARY  INFORMATION:  Cedar 
Mesa  has  long  been  identified  with 
world  class  Ancestral  Puebloan  cultural 
remains  and  excellent  day  hiking  and 
backpacking  opportunities.  Grand  Gulch 
itself  has  been  managed  to  protect  these 
values  since  1970  when  the  Secretary  of 
the  Interior  designated  it  as  a  Primitive 
Area.  The  other  canyons  were  protected 
writhin  the  Cedar  Mesa  Area  of  Critical 
Environmental  Concern  in  the  1991  San 
Juan  Resource  Management  Plan  (RMP). 
In  recognition  of  increasing  recreational 
visitation  and  declining  resource 
conditions,  the  BLM  developed  the 
Grand  Gulch  Plateau  Cultural  and 
Recreation  Area  Management  Plan  in 
1993.  In  1991,  individual  self-serve 
permits,  advanced  reservations  for  pack 
stock  and  larger  foot  parties,  and  fees 
were  first  established  for  Grand  Gulch. 
The  actions  outlined  in  this  Federal 
Register  Notice  are  a  continuation  and 
implementation  of  direction  established 
in  the  Grand  Gulch  Plateau  Plan. 

The  fee  for  either  day  use  or  overnight 
non-commercial  recreation  use  of  the 
Cedar  Mesa  Canyons  must  be  paid 
before  entering.  The  day  use  fee  ($2/ 
person/day)  can  be  paid  at  the  Kane 
Gulch  Ranger  Station  or  at  fee  tubes 
placed  at  the  trailheads.  A  multi-day  use 
pass  ($5/person  for  a  7  day  pass)  may 
be  obtained  at  Kane  Gulcli  or  through 
the  Monticello  BLM  office.  Advanced 
overnight  reservations  ($8/person/trip) 
may  be  made  through  the  Monticello 
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BLM  office,  and  i  nay  be  paid  for  by 
credit  card,  perse  nal  check  or  money 
order.  Overnight  walk-in  permits  are 
available  only  at  Kane  Gulch  for  $5/ 
person/trip.  Groi  ps  of  8-12  and  pack 
and  saddle  stock  supported  visitors  still 
require  an  advan  ::e  reservation  permit 
during  the  permi  t  season,  obtainable 
from  the  Montice  Ho  BLM  office. 

Due  to  concern  s  for  public  safety, 
resource  damage  and  cultural  resources 
protection,  camp  fires  will  be  prohibited 
within  any  canycm  on  Cedar  Mesa. 
Campfires  may  s  ill  be  used  on  the  mesa 
tops  of  Cedar  Mesa. 

Failure  to  pay  my  fee.  failure  to 
obtain  a  permit,  or  operating  with  an 
expired  permit  oi  Cedar  Mesa  will 
make  that  persor  responsible  under 
resource  and  Ian  1  damages  identified  in 
43  CFR  9268.3  and  is  punishable  under 
43  CFR  8372.0-7  pursuant  to  the 
Federal  Land  Pol  icy  and  Management 
Act  of  1976.  and  other  laws  when 
applicable. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Gezon,  Outdoor  Recreation 
Planner,  Bureau  pf  Land  Management. 
Monticello  Field  Office.  P.O.  Box  7, 
Monticello.  Utah  84535  (435)  587-1519. 

Dated:  January  1 5. 1999. 
G.  William  Lamb. 

Utah  State  Director. 

IFR  Doc.  99-1693  Filed  1-25-99;  8:45  am) 

BILUNQ  CODE  4310-O>-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

agency:  Minerals  Management  Service, 

DOL 

ACTION:  Notice  a|f  information  collection 

solicitation. 


SUMMARY:  Undef  the  Paperwork 
Reduction  Act  oif  1995.  the  Minerals 
Management  Service  (MMS)  is  soliciting 
comments  on  an  information  collection. 
Solid  Minerals  Operational  Model 
(OMB  Control  l^timber  1010-0120). 
which  expires  on  June  30, 1999. 
FORM:  None. 

DATES:  Written  comments  should  be 
received  on  or  hjefore  March  29,  1999. 
ADDRESSES:  Corbments  sent  via  the  U.S. 
Postal  Service  should  be  sent  to 
Minerals  Management  Service.  Royalty 
Management  Program,  Rules  and 
Publications  St^ff,  P.O.  Box  25165.  MS 
Denver,  Colorado  80225-0165; 
!  is  Building  85,  Room 


3021 

courier  address 


A613,  Denver  Federal  Center.  Denver, 
Colorado  80225;  e:mail  address  is 
RMP.comments@mms.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Jones,  Rules  and  Publications 
Staff,  phone  (303)  231-3046.  FAX  (303) 
231-3385,  e-mail 
Dennis.C.Jones@mms.gov. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  the  Paperwork 
Reduction  Act  of  1995,  Section  3506 
(c)(2)(A),  we  are  notifying  you,  members 
of  the  public  and  affected  agencies,  of 
this  collection  of  information  which 
expires  June  30, 1999.  We  are  requesting 
OMB  approval  for  a  3  year  extension  of 
this  existing  collection  authority.  Is  this 
information  collection  necessary  for  us 
to  properly  do  our  job?  Have  we 
accurately  estimated  the  industry 
burden  for  responding  to  this 
collection?  Can  we  erihance  the  quality, 
utility,  and  cltu-ity  of  the  information  we 
collect?  Can  we  lessen  the  biuden  of 
this  information  collection  on  the 
respondents  by  using  automated 
collection  techniques  or  other  forms  of 
information  technology? 

The  Secretary  of  the  Interior  is 
responsible  for  the  collection  of 
royalties  from  leases  producing  minerals 
from  leased  Federal  and  Indian  lands. 
The  Secretary  is  required  by  various 
laws  to  manage  the  production  of 
mineral  resources  on  Indian  lands  and 
Federal  onshore  and  offshore  leases,  to 
collect  the  royalties  due,  and  to 
distribute  the  funds  in  accordance  with 
those  laws. 

MMS  performs  these  royalty 
management  functions  for  the  Secretary. 
When  a  company  or  an  individual 
enters  into  a  contract  or  lease  to 
develop,  mine,  and  dispose  of  Federal 
or  Indian  minerals,  that  company  or 
individual  (the  respondent)  agrees  to 
pay  the  appropriate  royalty  due  based 
upon  gross  proceeds  received  from  the 
sale  of  production  from  the  leased 
lands.  Royalty  rates  are  specified  in  the 
lease  agreement. 

Specific  lease  language  varies; 
however,  respondents  agree  by  the  lease 
terms  to  furnish  statements  providing 
the  details  of  all  operations  conducted 
on  a  lease  and  the  quantity  and  quaUty 
of  all  production  from  the  lease  at  such 
times  and  in  such  form  as  the  Secretary 
may  prescribe.  Rules  require 
respondents  to  provide  accurate, 
complete,  and  timely  reports  for  all 
minerals  produced,  in  the  manner  and 
form  prescribed  by  MMS  in  30  CFR  part 
210,  subpart  E,  and  part  216,  subpart  A. 
In  order  to  facilitate  the  collection  of 
information  listed  above,  MMS 
currently  requires  the  submission  of 
eight  separate  forms.  Respondents  are 


also  required  to  resubmit  each  of  these 
forms  to  correct  any  errors  which  may 
have  occurred  on  previous  submissions 
of  required  information.  These  eight 
forms  are: 

•  Form  MMS-2014.  Report  of  Sales 
and  Royalty  Remittance — payors  report 
all  royalty  and  lease-level  transactions. 

•  Form  MMS-4030.  Payor 
Information  Form  (PIF) — establishes  and 
maintains  payor  accounts  required  for 
processing  Form  MMS-2014. 

•  Form  MMS-4050.  Mine  Information 
Form  (MIF) — establishes  and  maintains 
mine-level  production  reporting. 

•  Form  MMS-4051,  Facility  and 
Measurement  Information  Form 
(FMIF) — establishes  and  maintains 
facilities  in  the  volume-tracking  system 
including  identifying  key  sales/transfer 
measurement  points  that  are  required  to 
track  production  and  identify  all 
secondary  processing  and  remote 
storage  facilities. 

•  Form  MMS-4059-A,  SoUd  Minerals 
Operations  Report.  Part  A  (SMOR-A)— 
identifies  the  quantity  and  quality  of  all 
raw  material  produced  from  each 
Federal  or  Indian  lease;  specifies  the 
disposition  of  those  raw  materials 
including  sales,  transfers,  smd 
adjustments;  and  tracks  raw  material 
inventories. 

•  Form  MMS-4059-B.  Solid  Minerals 
Operations  Report.  Part  B  (SMOR-B)— 
allocates  sales  from  a  secondary 
processing  or  remote  storage  facility 
back  to  individual  Federal  or  Indian 
leases  within  a  mine. 

•  Form  MMS-4060-A,  Solid  Minerals 
Facihties  Report.  Part  A  (SMFR-A)— 
provides  detailed  information  on  a 
secondary  processing  facilities'  inputs/ 
outputs. 

•  Form  MMS-4060-B.  SoUd  Minerals 
Facilities  Report.  Part  B  (SMFR-B)— 
shows  a  secondary  processing  or  remote 
storage  facility  raw  material  receipts, 
production,  inventory,  and  disposition. 

In  April  1997.  we  decided  to  conduct 
an  in-depth  reengineering  of  all  our  core 
business  processes,  and  we  decided  to 
proceed  with  three  operational  models 
(offshore,  onshore,  and  soUd  minerals) 
that  will  test  the  proposed  reengineered 
business  processes.  The  solid  minerals 
operational  model  will  initially  include 
reporting  from  15  mines  owned  by  four 
major  coal  mining  companies  and  one 
major  sodium  mining  company;  the 
companies  volunteered  to  participate  in 
the  project. 

In  the  solid  minerals  operational 
model,  we  will  focus  on  the  collection 
of  production,  royalty,  and  valuation 
data,  while  streamlining  reporting 
requirements.  We  will  test  three 
reporting  formats  in  the  solid  minerals 
operational  model.  The  participating 
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companies  will  submit  "parallel" 
reporting  formats  during  the  operational 
model.  They  will  continue  to  submit  all 
currently  required  forms  and  will  also 
submit  the  three  new  reporting  formats. 
We  anticipate  that  these  three  new 
reporting  formats  will  replace  the  eight 
currently  submitted  forms  listed  above. 

We  have  combined  six  of  the  current 
forms  into  one  monthly  submission 
titled  Form  MMS-4430,  Production  and 
Royalty  Report.  We  have  combined  two 
forms,  Forms  MMS-4060-A  and  MMS- 
4060-B,  into  a  quarterly  information 
collection  titled  Form  MMS-4431, 
Facility  Report.  We  have  also  developed 
a  new  quarterly  Form  MMS-4432, 
Marketing  Profile  Report,  to  obtain 
necessary  contract  information  from 
respondents.  The  profile  report  will 
alert  us  to  possible  compliance 
problems  at  the  beginning  of  the  audit 
process,  thereby  allowing  us  to  provide 
more  timely  resolution. 

We  will  collect  the  production, 
royalty,  and  valuation  data  using 
information  technology.  The 
information  collected  will  be  used  to 
support: 

•  Distribution  and  Disbursement.  We 
must  match  the  royalty  payment 
submitted  on  Form  MMS-2014  to  the 
Production  and  Royalty  Report, 
maintain  lease  accounts  of  payments, 
and  ensure  the  distribution  of  data  and 
disbursement  of  monies  to  our  revenue 
recipients. 

•  Compliance  and  Asset  Management 
Processes.  We  must  determine  areas  not 
in  compliance  for  a  lease  or  mine  sooner 
than  the  current  processes  allow^.  The 
Production  and  Royalty  Report  format  is 
designed  to  give  us  the  basic  volume 
and  valuation  information  necessary  to 
begin  these  compUance  activities  so  that 
we  may  compare  it  to  the  Facility 
Report  and  Market  Profile  Report 
formats. 

•  Monitoring  Allowances  and  Off-site 
Activity.  We  must  monitor  allowance 
deductions  and  off-site  inventory  and 
sales.  Companies  maintain  electronic 
data  files  of  this  information  as  a  normal 
course  of  business.  We  propose  to 
download  the  data  from  these  company- 
maintained  files  to  our  compliance  data 
systems.  Our  intent  is  to  minimize  the 
information  collection  burden  on 
industry  respondents  as  well  as 
ourselves. 

•  The  Bureau  of  Land  Management 
(ELM)  Production  Verification,  Dihgent 
Development,  and  Recoverable  Reserves 
Calculations.  We  must  make  facility 
data  available  on-line  to  all  ELM,  the 
Bureau  of  Indian  Affairs,  Tribes,  and 
State  Audit  offices.  During  the 
operational  model,  we  will  refine  the 
data  provided  on  the  Facility  Report  to 


ensure  ELM  can  perform  these 
processes,  including  monitoring  plant 
efficiencies,  maximimi  recovery  and 
secondary  product  inventories. 

•  Compliance  and  Asset  Management 
Processes.  We  will  require  the 
submission  of  supplemental  information 
(Marketing  Profile  Report)  be  submitted 
•to  facilitate  the  compliance  aspect  of  our 
reengineering  efforts.  The  Marketing 
Profile  Report  information  will  be  an 
integral  part  of  the  Compliance  and 
Asset  Management  process  being 
developed  in  the  operational  model.  We 
will  use  this  information  to  verily 
royalty  value  and  augment  monitoring 
and  detection  of  compliance  problems 
on  those  mines.  This  information  will 
only  be  collected  from  those  reporters 
whose  royalties  are  based  on  gross 
proceeds  or  who  sell  products  beyond 
the  mine  site. 

To  determine  a  reasonable  hourly 
reporting  burden  using  the  new  reports 
of  the  operational  model,  we  started 
with  the  current  reporting  burden  for 
the  eight  forms  and,  based  on  the 
elimination  of  some  reporting  functions 
and  the  corresponding  reduction  in 
reporting  burden,  we  calculated  the 
reduced  burden  for  the  three  new 
reports.  Approximately  90  coal  mines 
currently  report  Federal  lease 
production,  and  we  receive  an  average 
of  12,000  coal  financial  data  lines 
annually,  11  lines  per  month  per 
reporting  mine.  We  estimate  that  2 
minutes  are  spent  on  each  line  that  is 
reported  electronically,  or  22  minutes 
for  reporting  royalty  data  to  MMS  per 
month  per  mine.  We  also  estimate  that 
a  company  spends  1.5  hours  per  month 
preparing  and  submitting  their 
production  data.  Therefore,  the 
reporting  burden  for  both  the  financial 
and  production  data  for  the  current 
system  is  approximately  2  hours  per 
month  per  mine. 

Using  the  new  Production  and 
Royalty  Report,  a  respondent's  reporting 
burden  will  be  reduced.  Adjustments 
made  to  correct  previously  reported 
information  will  be  "netted"  so  that 
only  one  line  will  be  reported  rather 
then  the  two  lines — the  original, 
incorrect  line  and  the  new,  corrected 
line — that  are  currently  reported. 
Adjustment  fines  constitute  76  percent 
of  the  financial  data  submitted.  Since 
respondents  will  no  longer  need  to 
"back  out"  a  reported  line,  their 
reporting  burden  for  adjustment  lines  is 
reduced  by  one-half.  The  reporting 
burden  is  again  reduced  because  only 
production  by  lease  is  reported, 
eliminating  inventory  calculations  and 
transfer  amounts  which  will  be 
calculated  automatically.  We  estimate 
that  the  reporting  burden  for  both  the 


financial  and  production  data  for  the 
solid  minerals  operational  model  will  be 
reduced  to  1  hour  per  month  per  mine. 

The  FaciUty  Report  requires 
information  that  is  readily  available  to 
each  mining  company  from  their  files, 
and  we  estimate  that  the  reporting 
burden  is  15  minutes  per  month  per 
mine. 

The  Marketing  Profile  Report  requires 
up  to  27  lines  of  input  each  quarter, 
although  much  of  the  information  will 
generally  hot  change  from  one  quarter  to 
the  next.  The  information  required  is 
readily  available  to  each  mining 
company  from  their  own  files,  and  we 
estimate  that  the  reporting  burden  is  45 
minutes  to  fill  out  this  form  each  quarter 
or  15  minutes  per  month  per  mine. 

The  total  annual  reporting  burden 
associated  with  these  three  new  reports 
for  the  solid  minerals  operational  model 
(5  companies  reporting  on  15  mines)  is 
270  hours  (1.5  hours  per  month  x  12 
months  x  15  mines). 

Dated:  January  20, 1999. 

Joan  Killgore, 

Acting  Associate  Director  for  Royalty 
Management. 

[PR  Doc.  99-1686  Filed  1-25-99;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Change  in  Noise  Evaluation 
Mettiodology  for  Air  Tour  Operations 
Over  Grand  Canyon  National  Park 

AGENCY:  National  Park  Service.  Interior. 
action:  Pubhc  notice. 

SUMMARY:  As  part  of  its  implementation 
actions  to  achieve  the  objectives  of 
Public  Law  100-91  regarding  the 
substantial  restoration  of  natural  quiet  at 
Grand  Canyon  National  Park  (GCNP). 
including  current  rulemaking  (and 
environmental  assessment  actions],  the 
National  Park  Service  (NPS)  is  working 
cooperatively  with  the  Federal  Aviation 
Administration  (FAA)  on  further  actions 
to  aid  that  restoration  as  well  as 
planning  for  the  development  of  a 
comprehensive  noise  management  plan 
for  air  toiu  operations  over  GCNP.  NPS 
previously  determined  that  in  order  to 
substantially  restore  natural  quiet  to 
GCNP,  at  least  50  percent  of  the  park 
must  achieve  "natural  quiet"  (i.e.,  no 
aircraft  audible)  for  75  to  100  percent  of 
the  day.  The  reasonableness  and 
validity  of  this  standard  was  upheld  by 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  in  1998. 

In  previous  environmental 
assessments  related  to  GCNP 
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rulemaking  sinc(  1 1996 .  a  single 
threshold  of  the  average  natural  ambient 
sound  level  plus  3  decibels  was  applied 
through  the  FAA  Integrated  Noise 
Model  to  estimate  the  percent  of  time 
that  air  tour  airc^ft  would  be  noticeable 
under  each  actiop  alternative.  In  light  of 
its  experience  add  additional 
information,  NP?  is  now  refining  its 
methodology  used  to  evaluate  the 
achievement  of  ks  natural  quiet 
restoration  standard- 

Particularly,  tie  MPS  refinements 
contemplate  a  two-zone  system  for 
evaluating  achievement  of  the  natural 
quiet  standard,  "the  zones  reflect  more 
accurately  the  differences  in  geography, 
facilities  development,  and  regulatory 
restraints  of  specific  geographic  areas  of 
GCNP  and  allov^  noise  thresholds  to  be 
tailored  to  the  circumstances  of  each 
zone.  The  refinetnents  apply  only  to 
evaluation  methodology;  the  standard 
for  substemtial  rf  storaUon  of  natural 
quiet  remains  unchanged. 

This  notice  seeks  public  comment  on 
the  refinements  lo  NPS's  evaluation 
methodology,  i.i.,  the  two- zone  system 
and  the  noise  tlvesholds  to  be  applied 
to  the  zones.  Acjditional  matters 
concerning  the  GCNP  comprehensive 
noise  management  plan  for  air  tour 
operations  will  be  addressed  in 
subsequent  public  notices,  including, 
but  not  limited  ^o,  a  model  validation 
study  and  a  noi^e  monitoring  strategy. 
DATES:  Commeii(ts  must  be  received  on 
or  before  March]  20, 1999. 
ADDRESSES:  Comments  may  be  delivered 
or  mailed,  in  tripUcate,  to,  the  National 
Park  Service,  attention:  Tom  Hale, 
National  Park  Service,  Grand  Canyon 
Science  Center.ip.O.  Box  129,  Grand 
Canyon,  Arizona  86023. 
FOR  FURTHER  INI»0RIIAT10N  CONTACT:  Tom 
Hale  (520-556-7219). 
SUPPLEMENTARr  INFORMATION 

Background 

Section  3  of  Public  Law  100-91 
(Overflights  Act)  states  that  noise 
associated  with|  aircraft  overflights  at 
Grand  Canyon  National  Park  (GCNP)  is 
causing  a  signi^cant  adverse  effect  on 
the  natural  quiet  and  the  experience  of 
GCNP.  The  statute  directed  the 
Secretary  of  tha  Interior  (Secretary)  to 
make  recommendations  to  the 
Administrator  of  the  FAA  for  the 
development  of  a  plan  for  management 
of  air  traffic  in  the  air  space  above  GCNP 
for  the  piuposee,  among  other  matters, 
of  providing  substantial  restoration  to 
the  natural  quiet  and  experience  of  the 
park  and  protection  of  pubUc  health  and 
safety  from  advterse  effects  associated 
with  aircraft  overflight.  The  FAA  is 
charged  with  iikiplementing  these 


recommendations  without  change 
imless  it  determines  that  they  would 
adversely  affect  aviation  safety. 

A  plan  intended  to  achieve  these 
piuposes  was  estabhshed  by  FAA  in 
1988  with  the  adoption  of  Special 
Federal  Aviation  Regulation  (SFAR)  No. 
50-2.  SFAR  50-2  established  minimum 
altitudes,  four  flight  free  zones,  and 
special  routes  for  commercial  air-to\ir 
operators  over  the  park. 

In  1994,  as  required  by  the  Overflights 
Act,  the  Secretary  submitted  to  the 
Congress  a  report,  developed  by  NPS, 
regarding  overflights  over  units  of  the 
national  park  system  in  general.  The 
"Report  on  the  Effects  of  Aircraft 
Overflights  on  the  National  Park 
System"  (Report),  reviewed  the 
effectiveness  of  SFAR  50-2  and  offered 
a  new  set  of  recommendations  for 
further  regulatory  action  by  FAA.  The 
Report  concluded  that  SFAR  50-2  had 
not  succeeded  in  substantially  restoring 
natural  quiet  to  GCNP  noting, 
particularly,  that  the  level  of 
commercial  air-tovu  operations  (and 
consequent  aircraft  noise)  at  GCNP  had 
increased  since  1988  and  was  likely  to 
continue  to  increase  under  SFAR  50-2. 
The  Report  recommended  simplification 
of  the  existing  commercial  air-tour  route 
structure,  expansion  of  flight  free  zones, 
phased  implementation  of  quieter 
aircraft  technology,  consideration  of 
limits  on  aircraft  operations  or  noise, 
and  the  imposition  of  temporal  ciufews 
on  commercial  air-tour  overflights. 

In  addition,  the  Report  determined 
the  threshold  value  for  the  substantial 
restoration  of  natural  quiet:  50%  or 
more  of  the  p«uk  must  achieve  "natural 
quiet"  (i.e..  no  aircraft  audible)  for  75- 
100  percent  of  the  day.  "Natural  quiet" 
is  a  park  resource  defined  as  the  natural 
ambient  soimd  conditions  found  in 
national  park  imits.  It  describes  the 
natioral  sound  conditions  found  in 
national  parks  when  people  with 
normal  hearing  can  perceive  nothing  but 
the  sounds  produced  by  the  natural  and 
cultural  components  of  the  parks. 

On  April  22. 1996.  in  an  Executive 
Memorandimi.  the  President  required 
the  Secretary  of  Transportation,  in 
consultation  with  the  Secretary  of  the 
Interior  and  the  National  Park  Service, 
to  issue  regulations  "to  place 
appropriate  limits  on  sightseeing  aircraft 
over  the  Grand  Canyon  National  Park  to 
reduce  the  noise  immediately  and  make 
further  substantial  progress  toward 
restoration  of  natural  quiet,  as  defined 
by  the  Secretary  of  the  Interior,  while 
maintaining  aviation  safety  in 
accordance  with  the  Overflights  Act 
(Pub.  L.  100-91)." 

In  response,  on  December  31, 1996, 
the  FAA  published  a  Final  Rule 


amending  part  93  of  Federal  Aviation 
Regulations  by  adding  a  new  subpart 
(Subpart  U)  to  codify  the  provisions  of 
Special  Federal  Aviation  Regulation 
(SFAR)  50-2,  Special  Flight  Rules  in  the 
Vicinity  of  GCNP  (61  FR  No.  252,  pages 
69302-69333)  modifying  the 
dimensions  of  the  GCNP  Special  Flight 
Rules  Area;  establishing  new  and 
modifying  existing  flight  corridors  and 
flight  free  zones;  estabUshing  reporting 
requirements  for  commercial  sightseeing 
companies  operating  in  the  Special 
Flight  Rules  Area;  restricting  flights  in 
Zuni  and  Dragon  Corridors  during 
certain  time  periods  (curfews);  and 
limiting  the  number  of  aircraft  that  can 
be  used  for  commercial  sightseeing 
operations  in  the  GCNP  Special  Flight 
Rules  Area  (cap).  Subsequently,  it 
became  necessary  to  delay 
implementation  of  several  of  the  rule's 
provisions  to  continue  consultation 
with  Indian  tribes  on  routes  and  address 
problems  with  the  cap  on  sightseeing 
operations.  As  a  result,  the  reporting 
reqiiirements,  curfews,  and  cap  on 
aircraft  numbers  are  in  effect,  but 
modification  of  the  Special  Flight  Rules 
Area  and  the  flight  free  zones  will  not 
be  completed  until  decisions  on  air  tour 
routes  can  be  finalized. 

In  addition,  on  December  31, 1996, 
FAA  published  a  notice  of  a  proposed 
rulemaking  regarding  additional  noise 
limitations  for  aircraft  operations  in  the 
vicinity  of  GCNP  (61  FR  No.  252,  pages 
69334-69355).  Then,  on  December  31. 
1996.  FAA  issued  proposed  air-tour 
routes  for  GCNP  (61  FR  No.  252.  pages 
69356-69357).  These  latter  actions  have 
not  been  finalized.  The  FAA  has 
initiated  other  actions  since  that  time, 
notably  delaying  implementation  of 
certain  sections  of  the  final  rule  to  allow 
the  FAA  and  the  Department  of  Interior 
to  consider  comments  and  suggestions 
to  improve  the  proposed  route  structure. 
Complete  background  information  on 
these  and  other  actions  taken  by  the 
FAA  may  be  foimd  in  the  Federal 
Register  Vol.  63.  No.  234.  pages  R7544- 
67546. 

The  preamble  to  Subpart  U,  in 
addition  to  discussing  the  need  for  the 
rule,  states  that  FAA  and  NPS  are 
committed  to  the  development  of  a 
noise  management  plan  for  GCNP 
related  to  air  tour  operations.  Siiis  plan 
is  intended  to  provide  for  a  more 
adaptive  management  approach,  full 
resolution  of  all  monitoring  and 
modeling  issues,  additional  public 
input,  and  the  provision  of  improved 
incentives  to  invest  in  noise  efficient 
aircraft.  The  GCNP  noise  management 
plan  is  intended  to  ensure  development 
of  a  flexible  and  adaptive  approadi  to 
noise  mitigation  and  management,  and. 


among  other  matters,  will  address 
validation  and  documentation  of  the 
most  effective  way(s)  to  monitor  and 
model  aircraft  noise  in  GCNP. 

Discussion 

As  part  of  its  preparation  for 
developing  the  GCNP  air  tour  noise 
management  plan,  the  MPS  has 
reexamined  the  current  methodology  for 
evaluating  the  substantial  restoration  of 
natural  quiet  in  GCNP. 

As  previously  noted,  the  NPS 
determined  in  1994  that  the  threshold 
for  substantially  restoring  natural  quiet 
to  GCNP  required  that  50%  or  more  of 
the  park  must  achieve  natural  quiet  (i.e., 
no  audible  aircraft),  for  75-100%  of  the 
day. 

The  methodology  previously  used  to 
evaluate  the  achievement  of  the 
substantial  restoration  of  natural  quiet 
under  this  standard  treated  the  entirety 
of  GCNP  as  one  area  and  applied  a 
single  noise  threshold  to  the  entire  area. 
The  threshold  used  was  the  average 
natural  ambient  (multiple  levels  based 
on  vegetative  cover  from  the  best 
available  acoustic  data  set)  plus  3 
decibels,  otherwise  known  as 
noticeability.  Noticeability  is  defined  as 
the  level  at  which  visitors  engaged  in 
activities  other  than  contemplation  of 
the  national  park  are  likely  to  hear 
aircraft  noise.  This  threshold  was  used 
in  calculating  the  percentage  of  the  day 
and  the  percentage  of  GCNP  that  aircraft 
noise  would  be  noticeable.  And  the 
threshold  was  used  irrespective  of 
differences  in  geography,  development 
circumstances,  or  regulatory  restraints 
of  particular  areas  of  the  park,  and, 
irrespective  of  the  fact  that  it  might  be 
appropriate  to  apply  different  noise 
thresholds  to  different  parts  of  GCNP  to 
reflect  such  differing  circumstances. 

Based  on  further  review  and  the 
experience  of  NPS  and  FAA  in  applying 
the  current  aircraft  noise  evaluation 
methodology,  the  NPS  believes  the 
current  methodology  should  be  refined 
to  take  into  account  the  characteristics 
of  specific  areas  of  GCNP  and  to  utilize 
different  noise  thresholds  where 
appropriate. 

Particularly,  NPS  is  refining  the 
current  evaluation  methodology  by 
incorporating  a  two- zone  geographic 
system  with  different  noise  thresholds 
applicable  to  the  circumstances  of  each 
of  the  two  zones. 

In  this  connection,  NPS,  acting  for  the 
Secretary,  is  charged  with  the 
management  of  areas  of  the  National 
Park  System.  It  is  the  responsibility  of 
NPS  to  preserve  park  areas  and  to 
provide  for  their  enjoyment  in  a  manner 
that  will  leave  them  unimpaired  for  the 
enjoyment  of  future  generations. 
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Preserving  and  maintaining  natural  and 
cultural  "soundscapes"  in  areas  of  the 
national  park  system  is  a  component  of 
this  responsibility.  A  concern  for  the 
achievement  of  the  "substantial 
restoration  of  natural  quiet"  in  GCNP  is 
analogous  to  concerns  regarding  the 
preservation  of  wildlife,  historic 
structures  or  ecosystems  that  are 
significant  features  of  parks.  As  part  of 
its  mandate,  the  NPS  seeks  to  make 
available  the  opportimity  to  experience 
the  natural  features  of  park  areas  with 
as  little  evidence  of  human  activity, 
visible  or  audible,  as  possible. 

All  of  the  larger  natural  area  parks  are 
zoned  by  NPS  for  differing  uses  and 
differing  levels  of  resource  protection 
based  upon  park  purpose  and  other 
mandates,  and  differing  levels  of 
development  to  serve  visitors.  In 
general,  a  park's  frontcountry  has 
facilities,  roads,  parking  lots  and 
commercial  services  to  provide 
necessary  and  appropriate  visitor  needs, 
while  the  backcountry,  whether  a 
wilderness  area  or  not,  has  only  trails 
for  use  by  visitors. 

A  similar  planning  methodology  is 
now  proposed  to  be  adopted  by  NPS 
writh  respect  to  the  substantial 
restoration  of  "natural  quiet"  at  GCNP. 
Under  this  methodology  for  Grand 
Canyon,  Zone  One  would  be  composed 
of  (1)  the  developed  areas  of  GCNP  as 
identified  in  GCNP's  1995  General 
Management  Plan,  encompassing,  on 
the  South  Rim,  the  area  from 
approximately  Desert  View  to  Hermits 
Rest,  and,  on  the  North  Rim,  the 
developed  area  on  Bright  Angel  Point; 
(2)  the  Sanup  Flight  Free  Zone;  and  (3), 
the  Marble  Canyon  Sector.  Zone  One 
comprises  approximately  one-third  of 
the  area  of  GCNP. 

The  developed  areas  included  in  Zone 
One  for  this  purpose  are  generally  those 
delineated  as  "Eteveloped  Areas"  on  the 
Management  Zones  map  in  the  1995 
GCNP  General  Management  Plan. 
Exceptions  include  (a)  Tuweep  and 
Phantom  Ranch  which  are  excluded 
from  Zone  One  because  they  are 
managed  to  more  primitive  standards 
than  the  other  developed  areas;  and  (b) 
the  North  Rim  paved  roads  because  they 
are  surrounded  by  proposed  wilderness 
areas  and  because  the  roads  and  utility 
corridors  are  too  narrow  (approximately 
600  feet)  for  practical  noise  and  impact 
modeling  on  the  scales  involved.  Only 
the  Bright  Angel  Point  developed  area  is 
included  in  Zone  One  on  the  North  Rim. 
For  Zone  One  on  the  South  Rim,  the 
system  of  developed  areas,  roads,  and 
utility  corridors  is  blocked  into  a  single 
contiguous  unit.  This  unit  extends  from 
the  rim  to  the  southern  boundary  of 


GCNP  and  from  Hermit's  Rest  to  Desert 
View. 

The  North  and  South  Rim  developed 
areas  as  described  above  are  included  in 
Zone  One  in  recognition  of  the  greater 
amount  of  human  activity  and 
consequent  more  limited  expectations  of 
natural  quiet  in  these  areas  as  opposed 
to  undeveloped  areas  of  the  park.  The 
area  west  Whitmore  Rapid  is  included 
in  Zone  One  because  the  relatively  low 
designated  aircraft  ceiling  of  the  Sanup 
Flight-free  Zone  (7999  feet,  MSL), 
needed  for  safe  transit  of  the  area  by 
general  aviation,  limits  the  ability  of  the 
flight-fi«e  zone  to  provide  acoustic 
protection  to  this  area. 

The  Marble  Canyon  Sector  is  included 
in  Zone  One  because  the  narrowness  of 
Marble  Canyon  and  the  SFRA  boundary 
effectively  preclude  acoustic  protection 
of  the  canyon  floor  and  river  area,  and 
because  it  is  not  feasible  to  establish  a 
flight-free  zone  while  still  providing  for 
safe  transit  of  the  area  by  general 
aviation  traffic. 

Zone  Two  would  encompass,  in  a 
large  contiguous  area  in  the  center  of 
GCNP.  approximately  two-thirds  of  the 
park's  area.  The  two  zones  are  shown  on 
the  map  accompanying  this  notice. 

Under  this  proposal,  the  noise 
threshold  for  Zone  One  is  set  at  3 
decibels  above  the  average  natural 
ambient  sound  levels  (A-weighted) 
found  to  exist  in  these  areas  of  the  park 
as  determined  by  previous  scientific 
acoustic  measurement  studies.  This  is 
the  same  as  the  single  standard  used  in 
previous  evaluations  (i.e.,  noticeability). 

The  threshold  for  Zone  Two  is 
proposed  to  be  different  because  data 
collected  at  GCNP  indicates  that 
technicians  monitoring  the  sound 
environment  identified  aircraft  noise 
levels  at  levels  significantly  below  A- 
weighted  natural  ambient  levels.  These 
technicians,  tested  to  have  normal 
hearing,  were  listening  actively  to  note 
the  source  of  noise  levels  as  the  source 
changed  over  time,  noting,  for  example, 
whether  the  noise  source  was  the 
natural  ambient  environment  or  one  or 
more  of  a  variety  of  human  sources  such 
as  aircraft  or  vehicles.  The  level  at 
which  an  attentive  listener,  such  as 
these  technicians,  can  begin  to  hear  a 
noise  source  is  the  only  objective  point 
from  which  the  amoimt  of  time  the 
source  is  audible  can  be  measured;  it 
incorporates  the  masking  level  natural 
ambient  environment,  including  wind. 
Park  visitors,  sitting  quietly  but  actively 
seeking  to  experience  the  natural  quiet 
and  solitude  of  the  park,  were  key 
people  that  NPS  decision -makers  had  in 
mind  concerning  the  phra«o  "no  aircraft 
audible"  in  the  natural  quiet  standard. 
However,  with  a  noise  threshold  of  3 
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decibels  above  ai  erage  natural  ambient 


MPS  learned  that  such 


persons  could  pc  tentially  hear  aircraft 
as  much  as  lOCX  of  the  time  at  levels 
lower  than  that  tjireshold.  The  MPS 
considers  this  standard  to  be 
inappropriate  foij  the  wrhole  park. 

Tlie  technicians  identifieci  aircraft 
noise  at  A-weigh^ed  levels  of  8-12 
decibels  below  tie  average  A-weighted 
natural  ambient  jound  levels, 
depending  upon  jaircraft  type.  Therefore, 
the  threshold  fori  Zone  Two  is  set  at  8 
decibels  below  tie  average  ambient 

kreshold  which  reflects 
p  aviation  noise  can  be 
Be)  by  ground  visitors 

^__      ^     lence  the  natural  and 

cultural  soundscapes  of  national  parks. 

The  legislative^  history  of  Public  Law 
100-91  confirms  that  the  purpose  of 


sound  levels,  a 
the  point  at  whic 
heard  (i.e.,  audib 
seeking  to  expei 


flight-free  zones  is  to  provide  a  location 
where  visitors  can  experience  the  park 
essentially  free  from  aircraft  sound 
intrusions.  The  aerial  extent  of  these 
zones  will  also  be  adequate  to  ensure 
that  sound  from  aircraft  flying  adjacent 
is  not  detectable  from  most  locations 
within  the  zones.  It  is  within  these 
flight-free  zones  that  substantial 
restoration  of  natural  quiet  is  expected 
to  be  achieved. 

NPS  considers  that  adoption  of  these 
changes  to  its  noise  evaluation 
methodology  for  GCNP  will  result  in 
more  accurate  and  realistic  means  to 
evaluate  the  substantial  restoration  of 
natiual  quiet  in  GCNP  consistent  with 
the  NPS  Report  to  Congress.  The  Report 
defined  the  substantial  restoration  of 
natural  quiet  using  a  noise  evaluation 


standard  based  upon  the  sound  level  at 
which  a  person  with  normal  hearing  can 
hear  aircraft  noise. 

The  NPS  and  the  FAA  vdll  use  this 
refined  methodology  in  future 
evaluations  of  the  substantial  restoration 
of  natural  quiet  at  GCNP,  unless  science 
or  public  planning  processes  provides 
better  approaches.  These  refinements  of 
the  evaluation  methodology  may  make 
more  challenging  the  efforts  to  achieve 
the  substantial  restoration  of  natural 
quiet  in  GCNP.  However,  the  use  of  the 
two  noise  thresholds  and  two 
geographic  zones  will  better  achieve  the 
preservation  of  the  GCNP  resources  and 
visitor  experiences  the  NPS  is  charged 
to  protect. 
Jaqueline  Lowie, 
Deputy  Director. 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 


by  the  National  Park  Service  before 
January  16, 1999.  Pursuant  to  §60.13  of 
36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  imder  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  1849  C  St.  NW,  NC400, 
Washington,  DC  20240.  Written 


comments  should  be  submitted  by 
February  10, 1999. 
Carol  D.  ShuU, 

Keeper  of  the  National  Register. 

ALABAMA 
Autauga  County 

Bell  House,  550  Upper  Kingston  Rd., 
Prattville,  99000150 

Clarke  County 

Thomasville  Historic  District  (Clark  County 
MRA),  Roughly  bounded  by  AL  43, 1145 


W.  Front  St.,  Wilson  St.,  and  818  W.  Third 
St.,  Thomasville,  99000151 

Jefferson  County 

Roebuck  Springs  Historic  District,  Roughly 
off  of  Blountsville  Cty  Rd.,  Birmingham, 
99000149 

Morgan  County 

New  Decatur— Albany  Historic  District 
(Boundary  Increase),  136  First  Ave.  NE, 
Decatur,  99000148 

ARKANSAS 

Hot  Spring  County,  Pine  Bluff  Street  Historic 
District,  Pine  Bluff  St..  roughly  from  Bois 
D'Arc  to  McNeal  Stv,  Malvem,  99000154 

Independence  County 

Hulsey  Bend  School,  Freeze  Bend  Rd.,  0.7 
mi.  E  of  jet  of  AR  122  and  AR  14,  Oil 
Trough  vicinity,  99000153 

Lincoln  County 

Star  City  Commercial  Historic  District  (Civil 
War  Commemorative  Sculpture  MPS), 
Roughly  along  Jefferson  and  Bradley  Sts., 
Star  City,  99000152 

Miller  County 

Wadley,  J.K.,  House,  618  Pecan  St., 
Texarkana  vicinity,  99000155 

Sharp  County 

Graham,  Fred  House  (Hardy,  Arkansas  MPS), 

US  62,  W  of  jet.  with  Springwood  Rd., 

Hardy,  99000157 
Tucker,  Carrie,  House  (Hardy,  Arkansas 

MPS),  US  62/63,  E  of  jet.  with  Echo  Ln., 

Hardy.  99000156 

CALIFORNIA 
San  Diego  County 

Geoi^gia  Stree  Bridge— Caltrans  Bridge. 
Georgia  St.  and  University  Ave.,  l»t. 
Florida  St.  and  Park  Blvd.,  San  Diego, 
99000158 

FLORIDA 

Volusia  County 

■  Daytona  Beach  Bandshell  and  Oceanfront 
Park  Complex  (Daytona  Beach  MPS), 
Ocean  Ave.,  N  of  jet.  of  Main  St.  and 
Atlantic,  Daytona  Beach,  99000159 

GEORGIA 

Emanuel  County 

First  Methodist  Episcopal  Church,  Jet.  of 
Third  Ave.  and  Third  St.,  Stilhnore. 
99000160 

Fulton  County 

Midtown  Historic  District,  Roughly  bounded 
by  10th  St.,  Ponce  de  Leon  Ave.,  Piedmont 
Ave.,  and  Lakeview  Ave.,  Atlanta, 
99000161 

ILLINOIS 

Cook  County 

Building  at  900  West  Lake  Street,  900  W. 
Lake  St.,  Chicago,  99000163 

Lakewood  Balmoral  Historic  District, 
Bounded  by  Magnolia,  Wayne,  Foster,  and 
Bryn  Mawr  Aves.,  Chicago,  99000162 
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Kane  County 

Country  Tea  Room,  14N630 IL  25,  East 
Dundee  vicinity,  99000164 

Montgomery  County 

Litchfield  Public  Library  (Illinois  Carnegie 
Libraries  MPS),  400  N.  State  St.,  Litchfield, 
99000165 

INDIANA 

St.  Joseph  County 

Bergan,  W.N.— J.C.  Lauber  Co.  Building  (East 

Bank  MPS),  502-504  E.  La  Salle  St.,  South 

Bend, 9900180 
East  Washington  Street  Historic  District  (East 

Bank  MPS),  Roughly  between  E.  Colfax  and 

E.  Washington  Sts.,  and  St.  Louis  Ave.  and 

Eddy  St.,  South  Bend,  99000182 
Egan,  Maurice,  House  (East  Bank  MPS),  1136 

N.  Notre  Dame  Ave.,  South  Bend, 

99000175 
Fire  House  No.  3  (East  Bank  MPS),  219  N. 

Hill  St.,  South  Bend,  99000177 
Fire  House  No.  7  (East  Bank  MPS),  803  N. 

Notre  Dame  Ave.,  South  Bend,  99000170 
Hoban,  Martin,  House  (East  Bank  MPS).  205 

N.  St.  Louis  Blvd..  South  Bend,  99000171 
Holden,  Mabel,  House  (East  Bank  MPS),  1104 

N.  Notre  Dame  Ave.,  South  Bend, 

99000176 
Howard  Park  Historic  District  (East  Bank 

MPS),  roughly  between  E.  Jefferson  and 

Wayne  Sts.,  N.  Eddy  and  the  St.  Joseph  R., 

South  Bend,  99000169 
I  and  M  Electric  Co.  Building — Transformer 

House  and  Garage  (East  Bank  MPS),  401  E. 

Colfax  and  312  E.  La  Salle  Sts.,  South 

Bend, 99000173 
La  Salle  Street  Bridge  (East  Bank  MPS),  La 

Salle  St.,  over  the  St.  Joseph  R.,  South 

Bend, 99000181 
McCormick,  Charles,  Building  (East  Bank 
MPS),  526-532  E.  Colfax  Ave.,  South  Bend, 
99000178 
Singer  Manufacturing— South  Bend  Lathe  Co. 
Historic  District  (East  Bank  MPS),  Madison 
St.  between  N.  Niles  Ave.  and  St.  Joseph 
R.,  South  Bend,  99000174 
Sommerer  House  (East  Bank  MPS).  415  Parry 

St..  South  Bend,  99000172 
St.  Joseph  School  (East  Bank  MPS).  210  N. 
Hill  St..  South  Bend,  99000179 

LOUISIANA 

Ascension  Parish 

Fort  Butler,  Address  Restricted, 
Donaldsonville  vicinity,  99000183 

Lafourche  Parish 

NichoUs,  Francis  T.,  Junior  College  Main 
Building,  906  LA  1  E,  Thibodaux, 
99000184 

MASSACHUSETTS 

Barnstable  County 

Universalist  Society  Meetinghouse,  3  River 
Rd.,  Orleans,  99000186 

Dukes  County 

Gay  Head — Aquinnah  Town  Center  Historic 
District,  South  Rd.  and  Church  St., 
Aquinnah,  99000187 

Worcester  County 

Bancroft  Memorial  Library,  50  Hopedale  St., 
Hopedale,  99000188 


Upton  Town  Hall,  1  Main  St.,  Upton, 
99000185 

MINNESOTA 

Morrison  County 

Stanchfield  Logging  Camp  (Commercial 
Logging  in  Minnesota  MPS)  Address 
Restricted,  Little  Falls  vicinity,  99000190 

St.  Louis  County 

Bull-of-the-Woods  Logging  Scow 
(Shipwrecks  of  Minnesota's  Inland  Lakes 
and  Rivers  MPS)  Address  Restricted,  Morse 
Township  vicinity.  99000189 

Sc»tt  County 

Inyan  Ceyaka  Otonwe.  Address  Restricted. 
Louisville  Township  vicinity.  99000191 

NEW  JERSEY 

Passaic  County 

Peterson  Downtown  Commercial  Historic 
District.  Roughly  bounded  by  Patterson, 
Ward  and  Gross  Sts.,  and  Hamilton  Ave., 
Peterson.  99000192 

NEW  YORK 

Cattaraugus  County 

First  Congregational  Church  of  Otto.  9019 
Main  St..  Otto.  99000194 

New  York  County 

Houses  at  1026-1028  Fifth  Ave..  1026-1028 

Fifth  Ave..  New  York.  99000197 
Prince  George  Hotel.  10-20  E.  28th  and  17- 

19  E.  27  Sts..  New  York.  99000195 


Steuben  County 

Northrup  Hill  School  District  10,  Learn  Rd., 
Rathbone,  99000196 

Westchester  County 

Lord  and  Bumham  Building,  2  Main  St., 
Irvington,  99000193 

NORTH  CAROLINA 

Robeson  County 

Maxton  Historic  District,  Roughly  bounded 
by  Graham  St.,  Martin  Luther  King  Dr., 
McCaskill  St..  and  Florence  St..  Maxton, 
99000199 

Rowan  County 

Grubb — Sigmon — Weisiger  House,  213 
McCoy  Rd.,  Salisbury,  99000198 

SOUTH  CAROLINA 

Anderson  County 

Shirley,  Obediah,  House,  Bagwell  Rd..  Honea 
Path.  99000201 

Marlboro  County 

James.  William  Apollos.  House.  208  N. 
Dennis  Ave.,  Bishopville,  99000200 

SOUTH  DAKOTA 

Brookings  County 

Brookings  University  Residential  Historic 
District.  Roughly  bounded  by  Harvey  Dunn 
St.,  Medary  Ave.,  Sixth  St.,  and  Main  Ave., 
Brookings,  99000210 

Buffalo  County 

Bank  of  Buffalo  County,  Main  St.,  Gann 
Valley,  99000206  ~ 
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SAT 


Duncan  Church. 

ofCty  line.  Gam  I 
Viereck  Barn,  1.5 

Valley  vicinity, 


.  of  Crow  Creek,  2  mi.  S 
_  Valley  vicinity,  99000207 
iii.  WofSD45,Gann 
)9000211 


Fall  River  County 


Petty  House,  201 
99000202 


1 1.  Third  St..  Hot  Springs, 


Kingsbury  County 

Ruth,  Thomas,  H. 
DeSmet,  99000312 


-iouse,  209  Poinset  Ave., 


Lake  County 

St.  Williams  Cath^l 
Ramona  vicini 

Lawrence  County 

Spearfish  Post  Of!  i 


Construction  in 
Main  St 


Minnehaha  County 

Old  Courthouse 
(Boundary  Increase) 
N.  Dakota  Ave., 
and  7th  St..  Sioiix 


Walworth  Count] 

Mobridge  State 

Mobridge,  99000208 

TENNESSEE 

Montgomery  County 

Dunlop  Milling 
1138  Franklin 


UTAH 
Summit  County 

St.  John's  Swedi 


Park  Ave. ,  Park 
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lie  Church.  Third  St., 
99000203 


ce  (Old)  (Federal  Relief 
South  Dakota  MPS),  526 
Spear^sh,  99000205 


Warehouse  District 
Roughly  bounded  by 
4th  St.,  the  Big  Sioux  R.. 
Falls,  99000204 


BInk,  123MainSt., 


Cbrapanv  (Clarksville  MPS), 
"  ..Clarksville,  99000213 


«t. 


is|i  Lutheran  Church,  323 
City.  99000217 


Wasatch  County 

Clotworthy— McMillan  House,  261  S.  Main 
HeberCityj  99000216 


St.. 
Washington  Coui  ity 

Leavitt.  Lemuel  a  ad 

Clara.  Utah  MPS), 

99000215 
Reber,  Frederick, 

(Santa  Clara,  Utah 

Dr.,  Santa  Clan  1 

VERMONT 

Addison  County 

Fletcher,  Paris  aid  Anna,  House,  VT  22A,  N 
of  jet.  with  Middle  Rd.,  Bridport,  99000218 

(FR  Doc.  99-169  I  Filed  1-25-99;  8:45  am) 
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Mary  Ann,  House  (Santa 
1408  Quail,  Santa  Clara. 

r..  and  Mary  F..  House 
MPS).  3334  Hamblin 
99000214 


of  the  Interior  is  establishing  the  Trinity 
River  Basin  Fish  and  Wildlife  Task 
Force  (Task  Force).  The  purpose  of  the 
Task  Force  is  to  assist  the  Secretary  of 
the  Interior  in  formulating  and 
implementing  a  Trinity  River  watershed 
ecosystem  management  program  for  fish 
and  wildlife.  This  ecosystem 
management  program  will  incorporate 
the  needs  of  muUiple  species  and  their 
interactions  with  physical  habitats  to 
assist  the  Secretary  in  restoring  the 
natural  function,  structiu«,  and  species 
composition  of  the  ecosystem, 
recognizing  that  all  components  are 
interrelated.  The  Task  Force  will  advise 
the  Secretary  on  (1)  rehabiUtation 
proposals  for  the  Trinity  River  and  its 
tributaries.  (2)  ways  to  increase  the 
effectiveness  of  the  Trinity  River  Fish 
Hatchery,  and  (3)  on  the  estabhshment 
of  an  adaptive  management  program  to 
monitor  fish  and  wildlife  populations 
and  the  effectiveness  of  the 
rehabilitation  work. 

Further  information  regarding  the 
Task  Force,  including  nominations  for 
membership,  may  be  obtained  from  the 
Bureau  of  Reclamation,  Department  of 
the  Interior,  1849  C  Street,  NW, 
Washington.  DC  20240.  You  may  also 
call  Bemice  Sullivan,  Trinity-Klamath 
Watershed  Program  Coordinator,  at 
(916)978-5113. 

The  certification  of  estabhshment  is 
published  below: 

Certification 

I  hereby  certify  that  establishment  of 
the  Trinity  River  Basin  Fish  and 
Wildlife  Task  Force  is  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  of  the  Interior. 
Bruce  Babbitt, 
Secretary  of  the  Interior. 
[FR  Doc.  99-1680  Filed  1-25-99;  8:45  ami 
BILUNG  CODE  OIO-M-M 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reolatnation 

Trinity  River  Basin  Fish  and  Wildlife 
Task  Force;  Nt>tice  of  Establishment 


s 


This  notice 
accordance 
Federal 

L.  92-463).  Fc^lowing 
the  General 
notice  is^erebjy 


wlh 
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published  in 
Section  9(a)(2)  of  the 
Advisory  Committee  Act  (Pub. 
_  consultation  with 
Administration, 
given  that  the  Secretary 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Contra  Costa  Water  District's  Future 
Use  and  Operation  of  Contra  Loma 
Reservoir  Project,  Contra  Costa 
County,  CA 

AGENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  availability  of  the  draft 

environmental  impact  report/ draft 

environmental  impact  statement  (DEIR/ 

DEIS).  INT— PES  99-1. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  California  Environmental  Quality 


Act.  the  Bureau  of  Reclamation 
(Reclamation)  and  Contra  Costa  Water 
District  (CCWD)  have  prepared  a  joint 
DEIR/DEIS  for  CCWD's  future  use  and 
operation  of  Contra  Loma  Reservoir 
Project.  The  proposed  action  is  for 
CCWD  to  comply  with  a  California  State 
Department  of  Health  Services  order 
requiring  either  that  recreational  body 
contact  activities  in  Contra  Loma 
Reservoir  (Reservoir)  cease,  or  that 
CCWD  stop  using  the  reservoir  for 
domestic  water  supply  storage.  CCWD's 
proposal  would  permanently  stop  body 
contact  activities  in  the  Reservoir  in 
September  1999.  and  would  construct  a 
lagoon  within  the  existing  Reservoir  to 
allow  swimming  and  certain  other 
activities.  This  project  would  enable 
CCWD  to  continue  using  the  Reservoir 
for  its  historic  domestic  water  supply 
purposes,  including  use  for  meeting 
peaking  requirements  and  for  system 
reliability  during  shutdowns  and  other 
emergencies.  Action  taken  by 
Reclamation  would  allow  CCWD  to 
implement  the  proposal  on  lands  owned 
by  the  United  States  at  the  reservoir. 
The  DEIR/DEIS  describes  and  presents 
the  environmental  effects  of  five 
alternatives,  including  two  no-action 
alternatives.  A  public  hearing  will  be 
held  to  receive  comments  fi-om 
interested  parties,  organizations,  and 
individuals  on  the  environmental 
impacts  of  the  proposal. 
DATES:  Submit  written  comments  on  the 
DEIR/DEIS  on  or  before  March  25. 1999. 
Comments  may  be  submitted  to 
Reclamation  or  CCWD  at  the  addresses 
provided  below.  The  public  hearing  on 
the  DEIR/DEIS  will  be  held  on  February 
18.  1999.  at  7:00  p.m. 
ADDRESSES:  The  pubHc  hearing  will  be 
held  at  the  Antioch  Senior  Center,  415 
W.  Second  Street  in  Antioch.  California. 
Written  comments  on  the  DEIR/DEIS 
should  be  addressed  to  Ms.  Fran 
Garland,  Contra  Costa  Water  District, 
2300  Stanwell  Drive,  Suite  A,  Concord 
CA  94524,  or  to  Mr.  Bob  Eckart  at  the 
Bureau  of  Reclamation,  2800  Cottage 
Way,  Sacramento,  CA  95825. 

Copies  of  the  DEIR/DEIS  may  be 
requested  from  Ms.  Garland  at  the  above 
address  or  by  calling  (925)  688-«312. 

See  SUPPLEMENTARY  INFORMATION 
section  for  locations  where  copies  of  the 
DEIR/DEIS  are  available  for  public 
inspection. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bob  Eckart,  Bureau  of  Reclamation,  at 
(916)  978-5051,  or  Ms.  Fran  Garland, 
Contra  Costa  Water  District,  at  (925) 
688-8312. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  action  includes  the  continued 
use  of  Contra  Loma  Reservoir 
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(Reservoir)  as  a  drinking  water  supply 
and  the  construction  of  a  separate 
swimming  lagoon  (lagoon)  within  the 
existing  reservoir  footprint.  A  concrete- 
covered  earthen  berm  would  physically 
separate  the  lagoon  from  the  main 
portion  of  the  80-acre  reservoir.  Water 
in  the  lagoon  would  be  pumped, 
filtered,  and  treated  to  appropriate  water 
quality  standards  for  recreation  use. 
This  project  would  allow  existing 
drinking  water  and  swimming  uses  to 
continue  at  the  Reservoir. 

The  action  is  proposed  in  response  to 
an  Order  from  the  California  State 
Department  of  Health  Services  requiring 
CCWD,  as  the  water  supplier,  to  either 
cease  using  the  reservoir  as  a  drinking 
water  supply  or  eliminate  body  contact 
recreation  activities  occurring  in  it.  The 
purpose  of  this  action  is  to  respond  to 
the  Order  while  allowing  existing 
drinking  water  supply  use  to  continue 
and  maintaining  the  existing  recreation 
activities  at  the  Reservoir  to  the  extent 
feasible.  Recreation  facilities  at  Contra 
Loma  Reservoir  are  operated  by  the  East 
Bay  Regional  Park  District  under  an 
agreement  with  Reclamation. 

Action  alternatives  evaluated  in  the 
DEIR/DEIS  include  construction  of  a 
water  treatment  plant,  and  connecting  to 
East  Bay  Mimicipal  Utility  District's 
Mokelumne  Aqueduct.  No-Action 
alternatives  evaluated  include:  (1)  Stop 
use  of  the  Reservoir  for  drinking  water 
and  allow  body  contact  to  continue,  and 
(2)  Stop  use  of  the  Reservoir  for  body 
contact  activities  and  continue  use  as  a 
drinking  water  supply. 

Copies  of  the  DEIR/DEIS  are  available 
for  public  inspection  and  review  at  the 
following  locations: 

•  Contra  Costa  Water  District  at  2300 
Stanwell  Drive,  Suite  A  in  Concord,  CA 
94524;  telephone:  (925)  68&-8312. 

•  Biu^au  of  Reclamation,  Program 
Analysis  Office,  Room  7456  at  1849  C 
Street  NW  in  Washington  DC  20240; 
telephone:  (202)  208-^662. 

•  Bureau  of  Reclamation,  Denver 
Office  Library,  Building  67,  Room  167  at 
the  Denver  Federal  Center,  6th  and 
Kipling  in  Denver,  CO  80225;  telephone: 
(303)  445-2064. 

•  Bureau  of  Reclamation,  Regional 
Director,  Attention:  MP-140  at  2800 
Cottage  Way  in  Sacramento,  CA  95825- 
1898;  telephone:  (916)  978-5100. 

•  Natiu^l  Resources  Library,  U.S. 
Department  of  the  Interior  at  1849  C 
Street  NW,  Main  Interior  Building  in 
Washington,  DC  20240-0001. 

•  Antioch  Branch  Library  at  501  W- 
18th  Street  in  Antioch,  CA  94509. 

•  Bay  Point  Branch  Library  at  205 
Pacifica  Avenue  in  Pittsburg,  CA  94565. 

•  Pittsburg  Branch  Library  at  80 
Power  Avenue  in  Pittsburg,  CA  94565. 


•  Oakley  Branch  Library  at  118  East 
Ruby  in  Oakley.  CA  94561. 

•  Concord  Branch  Library  at  2900 
Salvio  in  Concord,  CA  94519. 

•  Contra  Costa  Coimty  Public  Library 
at  1750  Oak  Park  Boulevard  in  Pleasant 
Hill,  CA  94523. 

Hearing  Process  Information 

CCWD  staff  vdll  make  a  brief 
presentation  to  describe  the  proposed 
project,  its  purpose  and  need, 
alternatives  considered,  and  scenarios 
for  construction  and  operation.  The 
public  may  comment  on  environmental 
issues  addressed  in  the  DEIR/DEIS.  If 
necessary  due  to  large  attendance, 
comments  will  be  limited  to  5  minutes 
per  speaker.  Written  comments  will  also 
be  accepted. 

Dated:  January  13. 1999. 
Michael  Ryan, 

Acting  Regional  Director. 

(FR  Doc.  99-1681  Filed  1-25-99;  8:45  am) 

BILUNO  CODE  4310-S4-P 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 

States  International  Trade  Commission. 

TIME  AND  DATE:  February  3, 1999  at  11:00 

a.m. 

PLACE:  Room  101,  500  E  Street  SW, 

Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  731-TA-777-779  (Final) 

(Certain  Preserved  Mushrooms  from 
China,  India,  and  Indonesia) — 
briefing  and  vote. 

5.  Outstanding  action  jackets: 

(1.)  Document  No.  00-98-069:  APO 

matters. 
(2.)  Document  No.  GC-98-071:  APO 

matters. 
(3.)  Document  No.  GC-98-073: 
Disposition  of  respondents'  petition 
to  amend  protective  order  in 
previous  investigation  (Inv.  No. 
337-TA-345)  concerning  Inv.  No. 
337-TA-414  (Certain 
Semiconductor  Memory  Devices 
and  Products  Containing  Same). 
In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission. 


Issued:  January  20, 1999. 
Donna  R.  Koehnke, 
Secretary. 
|FR  Doc.  99-1868  Filed  1-22-99;  2:36  pm) 

BILUMO  CODE  7020-02-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Project  Titie:  Local  Job  Vacancy 
Survey 

AGENCY:  Employment  and  Training 

Administration,  Labor. 

ACTION:  Notice  of  availability  of  funds 

and  solicitation  for  grant  applications 

(SGA). 

SUMMARY:  This  Notice  contains  all  of  the 
necessary  information  and  required 
forms  to  apply  for  grant  funding.  The 
U.S.  Department  of  Labor  (DOL). 
Employment  and  Training 
Administration  (ETA),  announces  the 
availability  of  funds  for  Service  Delivery 
Areas  (SDAs)  and/or  organizations  that 
represent  them  (e.g.,  States,  One-Stop 
Centers,  partners)  to  participate  in 
enhancing  the  One-Stop  Career  System. 
The  demonstration  program  will  be 
funded  by  the  Wagner-Peyser  Act.  This 
notice  provides  information  on  the 
process  that  eligible  entities  must  use  to 
apply  for  demonstration  funds,  how 
grantees  are  selected,  and  the 
responsibilities  of  grantees. 
DATES:  The  closing  date  for  receipt  of 
proposals  is  March  31,  1999,  at  4:00 
p.m.  (Eastern  Time). 
ADDRESSES:  Applications  must  be 
mailed  to:  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration,  Division  of  Acquisition 
and  Assistance,  Attention:  Reda 
Harrison,  Grants  Management 
Specialist,  200  Constitution  Avenue, 
NW,  Room  S-4203,  Washington,  DC 
20210.  Reference:  SGA/DAA  99-004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  should  be  faxed  to  Reda 
Harrison,  Grants  Management 
Specialist,  Division  of  Acquisition  and 
Assistance,  Fax  (202)  219-8739.  This  is 
not  a  toll-fi^e  number.  All  inquiries 
should  include  the  SGA  number  (SGA/ 
DAA  99-004)  and  a  contact  name  and 
phone  number.  This  solicitation  will 
also  be  pubUshed  on  the  Internet,  on  the 
Employment  and  Training 
Administration's  Home  Page  at  http:// 
www.doleta.gov.  Award  notifications 
will  also  be  published  on  the  Home 
Page. 

SUPPLEMENTARY  INFORMATION:  The  One- 
Stop/Labor  Market  Information  (LMI) 
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Initiative  is  soliciting  proposals,  on  a 
competitive  ba^is.  from  Service  Delivery 
Areas  (SDAs)  to  fund  the  collection  of 
localized  job  vacancy  surveys. 
Applicants  selacted  for  award  will  be 
those  who  best  delineate  their 
innovative  approaches  to  conduct  the 
surveys.  Proposals  must  demonstrate 
methods  of  hov  SDAs  will 
cooperatively  v  ork  with  State  and  local 
One-Stops  to  pfoduce  localized  job 
vacancy  siu^eys  that  will  be  useful  to 
One-Stop  Care€  r  Centers.  The 
announcement  consists  of  four  parts. 
Part  I  describes  the  application  process 
for  eligible  app  icants  who  wish  to 
apply  for  grant!  funds.  Part  II  provides 
the  Government's  Required  Statement  of 
Work.  Part  III  describes  the  selection 
criteria  for  awafd.  Part  IV  provides 
information  regarding  reporting 
requirements. 

Part  I.  Application  Process 

A.  f y/gibi7ify.  Ehgible  applicants  are 
JTPA  Service  Etehvery  Areas  (SDAs) 
and/or  organizations  that  represent 
them,  e.g..  stakeholders.  Human 
Resource  Countils,  PICs,  local 
Workforce  Investment  Boards,  and  other 
local  entities,  or  State  Workforce 
Development  Oouncils.  Applicants  must 
demonstrate  hcrw  they  will  develop  a 
good  working  relationship  with  the  state 
Labor  Market  Information  (LMI)  or 
Research  and  Analysis  (R&A)  offices 
and  the  local  ciie-Stop  Center.  Finally, 
appUcants  must  have  fiscal  agents 
famiUar  with  Department  of  Labor 
practices  AND  must  be  able  to  sustain 
the  survey  two  jyears  after  ETA  seed 
money  expires, 

B.  Period  of  Performance.  The  Period 
of  Performanca  will  be  for  a  12-month 
period.  I 

C.  Funding.  The  Department 
anticipates  awarding  six  (6)  grants  not  to 
exceed  $75,000  each  for  a  total  of 
$450,000.  Applications  that  exceed 
$75,000  will  nit  be  considered.  Awards 
will  be  made  on  a  competitive  basis. 

D.  Page  Limijation.  AppUcant's 
technical  proposal  shall  be  limited  to  20 
double-spaced^  single-sided  pages  with 
1-inch  margina  Text  type  shall  be  at 
least  10  pitch  qr  larger.  AppUcations 
that  do  not  me^t  these  requirements  will 
not  be  considered. 

E.  Submission  of  Proposal.  An 
original  and  thl^e  copies  must  be 
received.  Your  proposal  must  be 
organized  in  tlie  following  manner: 

Section  I — Financial  and  Summary 
Information.  (This  section  does  not 
count  against  the  page  limitation.) 

(1)  Standard,  Form  (SF)-424: 
"Application  fcr  Federal  Assistance" 
(Appendix  A).!The  Federal  Domestic 
Assistance  Catklog  number  17.246. 


(2)  A  one  page  sununary  of  your 
proposed  project  which  shall  include 
information  on  the  number  of  welfare 
recipients  in  the  State  and  proposed 
target  area. 

(3)  "Budget  Information",  (Appendix 
B).  Also  include,  on  separate  pages,  a 
detailed  breakout  of  each  proposed 
budget  line  item. 

Section  II — Technical  Proposal. 
(limited  to  20  pages.) 

Your  technical  proposal  must 
demonstrate  the  grant  applicant's 
capabilities  in  accordance  with  the 
Statement  of  Work  in  Part  II  of  this 
solicitation.  No  cost  data  or  reference  to 
costs  shall  be  included  in  the  Technical 
Proposal.  Applicants  must  also  include 
resumes  of  proposed  staff  and  an 
organizational  chart.  (This  does  not 
count  against  the  page  limitation). 

F.  Hand  Delivered  Proposals. 
Proposals  should  be  mailed  at  least  five 
(5)  days  prior  to  the  closing  date. 
However  if  proposals  are  hand- 
delivered,  they  must  be  received  at  the 
designated  place  by  4:00  p.m..  Eastern 
Time.  March  31, 1999.  All  overnight 
mail  will  be  considered  to  be  hand- 
delivered  and  must  be  received  at  the 
designated  place  by  the  specified  time 
on  the  closing  date.  Telegraphed, 
electronic  mail,  or  faxed  proposals  will 
not  be  honored.  Failure  to  adhere  to 
these  instructions  will  be  a  basia  for 
determination  of  noru-esponsiveness. 

G.  Late  Proposals.  A  proposal 
received  at  the  office  designated  in  the 
solicitation  after  the  exact  time  specified 
for  receipt  will  not  be  considered  unless 
it  is  received  before  the  award  is  made 
and  was  either: 

(1)  Sent  by  the  U.S.  Postal  Service 
Express  Mail  Next  Day  Service — Post 
Office  to  Addressee,  not  later  than  5:00 
p.m.  at  the  place  of  mailing  two  working 
days  prior  to  the  date  specified  for 
receipt  of  the  proposals.  The  term 
"working  days"  excludes  weekends  and 
the  U.S.  Federal  holidays. 

(2)  Sent  by  U.S.  Postal  Service 
registered  or  certified  mail  not  later  than 
the  fifth  calendar  day  before  the  date 
specified  for  receipt  of  application  (e.g., 
an  ofier  submitted  in  response  to  a 
solicitation  requiring  receipt  of 
applications  by  the  20th  of  the  month 
must  be  mailed  by  the  15th).  The  only 
acceptable  evidence  to  establish  the  date 
of  mailing  of  a  late  proposal  sent  either 
by  U.S.  Postal  Service  registered  or 
certified  mail  is  the  U.S.  postmark  both 
on  the  envelope  or  wrapper  and  on  the 
original  receipt  from  the  U.S.  Postal 
Service.  Both  postmarks  must  show  a 
legible  date  or  the  proposal  shall  be 
processed  as  if  mailed  late.  Post-mark 
means  a  printed,  stamped,  or  otherwise 
placed  impression  (exclusive  of  a 


postage  meter  machine  impression)  that 
is  readily  identifiable  without  further 
action  as  having  been  supplied  and 
affixed  by  an  employee  of  the  U.S. 
Postal  Service  on  the  date  of  mailing. 
Therefore,  offerors  should  request  the 
postal  clerk  to  place  a  legible  hand 
cancellation  "bull's  eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper.  Both  postmarks  must  show  a 
legible  date,  or  the  application  shall  be 
processed  as  though  it  had  been  mailed 
late.  Therefore,  applicants  should 
request  the  postal  clerk  to  place  a  legible 
hand  cancellation  "bull's  eye"  postmark 
on  both  the  receipt  and  the  envelope  or 
wrapper. 

Tne  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
proposal  sent  by  "Express  Mail  Next 
Day  Service — Post  Office  to  Addressee 
is  the  date  entered  by  the  Post  Office 
receiving  clerk  on  the  "Express  Mail 
Next  Day  Service — Post  Office  to 
Addressee"  label  and  the  postmark  on 
both  the  envelope  or  wrapper  and  on 
the  original  receipt  fi-om  the  U.S.  Postal 
Service.  "Postmark"  has  the  same 
meaning  as  defined  above.  Therefore, 
offerors  should  request  the  postal  clerk 
to  place  a  legible  hand  cancellation 
"bull's  eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

H.  Withdrawal  of  Proposals.  A  grant 
application  may  be  withdrawm  by 
written  notice  or  telegram  (including 
mailgram)  received  at  any  time  before 
the  awarding  of  a  grant.  An  application 
may  be  withdrawn  in  person  by  the 
grant  applicant,  or  by  an  authorized 
representative  of  the  grant  applicant  if 
the  representative's  identity  is  made 
known  and  the  representative  signs  a 
receipt  for  the  proposal. 

Part  n.  Background  and  Purpose 

A.  Backgmund 

In  the  past  thirty  years,  the  Federal 
Government  has  conducted  three 
different  experimental  survey  programs 
designed  to  measure  job  openings  in  the 
labor  market.  In  the  period  1969-1973, 
the  Bureau  of  Labor  Statistics  (BLS) 
began  the  JOLTS  (Job  Openings  and 
Labor  Turnover  Suavey)  program  which 
collected  data  primarily  in  the 
manufacturing  sector.  Then  in  1979-80, 
the  BLS  Job  Openings  Pilot  Program 
(JOPP)  conducted  a  series  of  pilot 
programs  to  assess  the  feasibility  of 
collecting  data  nationally.  Finally  in 
1990  and  1991,  the  BLS  once  again 
embarked  on  another  similar  pilot 
project  which  concluded  that  such  data 
could  be  collected  but  was  expensive  to 
obtain.  According  to  BLS  officials,  it  is 
doubtful  that  any  national  effort  to 
collect  local  job  vacancy  data  will  occur 
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in  the  near  future.  Throughout  the 
1970s,  Wisconsin  policymakers 
continued  to  collect  job  vacancy  data 
despite  the  lack  of  federal  funds  in 
support  of  the  program.  From  1975 
through  1981,  the  Wisconsin 
Department  of  Industry,  Labor  and 
Hiunan  Resources  (DILHR)  expanded 
coverage  to  all  industries  from  the 
initial  manufacturing  emphasis;  but, 
eventually  shut  down  the  program  in 
December  1981  when  federal  funds 
were  withdrawn. 

In  the  mid-1960s,  when 
unemployment  rates  were  very  low  and 
job  vacancies  may  have  equaled  the 
number  of  unemployed,  the  common 
view  among  academics  and 
policymakers  was  that  vacancies  beyond 
normal  turnover  were  the  result  of  the 
imemployed  not  knowing  how  to  find 
available  jobs  and  that  jobseekers 
mainly  needed  mechanisms  to  link  up 
with  the  companies  looking  to  fill 
vacancies  (Abraham,  1983).  More 
recently,  the  Employee  Turnover  Job 
Openings  (ETJO)  experiment  reflected 
an  interest  in  identifying  occupational 
labor  shortages  to  determine  where  hard 
to  fill  openings  were  occurring  (BLS, 
1991).  Others  have  stressed  the 
importance  of  collecting  vacancy  survey 
data  and  analyzing  it  in  comparison  to 
the  unemployed  and  imderemployed, 
noting  that  the  supply  of  workers 
dramatically  exceeds  demand 
(Abraham,  1983:  Reimer,  1988);  (Levitan 
and  Gallo,  1989).  The  combination  of 
demand  information  available  through 
establishment  surveys  combined  with 
supply  data  from  a  CPS  type  of 
household  survey  can  provide  policy 
makers,  employers  and  educators  with 
an  analysis  more  suited  to  solving  the 
employment  needs  of  those  seeking 
work  and  of  the  non-working 
population  which  policymakers  argue 
should  be  seeking  employment. 

During  the  1970s  and  up  until 
December  1981,  the  Bureau  of  Labor 
Statistics  and  the  Wisconsin  Department 
of  Industry,  Labor  and  Human 
Relations,  regularly  surveyed 
manufacturing  establishment  to  obtain 
data  on  long-  and  short-term  job 
openings,  new  hires  and  separation 
rates.  The  Job  Openings  and  Labor 
Turnover  Survey  (JOLTS)  was 
established  by  the  Bureau  of  Labor 
Statistics  and  administered  locally.  It 
was  sent  out  monthly  to  a  statewide 
sample  of  7,200  businesses  in  covered 
establishments,  mostly  in  the 
manufacturing  sector.  The  survey  did 
not  collect  data  on  full-time/part-time 
status,  wages  or  benefits,  but  provided 
valuable  survey  indicators  to  gauge  local 
labor  market  trends.  However,  funding 
for  this  joint  federal  and  state  effort  was 


discontinued  by  the  Federal 
Government.  Since  the  JOLTS  survey 
was  last  administered  in  December 
1981,  no  other  establishment  data  has 
been  collected  on  either  openings  or 
separations.  More  recently,  the  U.S. 
Department  of  Labor  has  piloted  a 
survey  which  examines  job  vacancies 
and  which  was  considered  for 
introduction  at  the  federal  and  state 
levels.  This  survey  requests 
occupational  and  industry  data  and 
wage  data,  but  not  part-time/full-time 
status  or  fringe  benefits. 

B.  Purpose 

The  primary  purpose  of  this  award  is 
to  institute  six  pilot  sites  where  local  job 
vacancy  data  can  be  produced  at  a  level 
of  quality  that  will  fulfill  the  needs  of 
local  One-Stop  Centers  as  they  serve  a 
variety  of  customers,  including  welfare- 
to-work  recipients.  Innovation, 
coordination  and  partnerships,  non- 
duplication  of  existing  services,  and 
leveraging  of  scarce  resources  are  also 
important  factors.  DOL  is  interested  in 
SDAs,  or  their  representatives,  who  can 
use  leverage  funds  from  other  soiures  to 
maintain  the  survey  two  years  after  the 
initial  one  year  DOL  funding  expires. 

Part  IIL  Statement  of  Work 

With  the  tremendous  growth  in  the 
economy  over  the  past  several  years 
coupled  with  the  growing  needs  for 
better  labor  market  information  as  a 
result  of  the  Welfare-to- Work 
legislation,  localities  need  to  know 
where  local  job  vacancies  exist. 
Information  on  new  hires  is  particularly 
important  because  many  firms  use 
entry-level  positions  as  steps  for 
promotions  within  companies.  Location 
of  employment  is  essential  not  only  for 
the  value  it  may  have  for  descriptive 
purposes  but  because  companies  often 
have  sub-imits  throughout  the  state  or 
region  for  which  hiring  and  wage 
reporting  is  included,  and  metropolitan 
employment  trends  on  administrative 
office  locations  may  be  skewed  to 
overestimate  openings. 

To  that  end  the  major  tasks  of  this 
procurement  are,  but  not  limited  to,  the 
following: 

•  To  conduct  local  job  vacancy 
surveys  using  the  methodology  designed 
by  John  Pawasarat  at  the  Employment 
and  Training  Institute  at  the  University 
of  Wisconsin-Milwaukee. 

•  SDAs  will  have  to  develop  a  good 
working  relationship  with  the  state  LMJ 
or  R&A  offices  in  order  to  obtain  the  ES- 
202  file  or  the  Employer  Database  file  to 
design  the  survey  instrument.  Close 
coordination  between  SDAs  and  the 
State  LMI  office  is  strongly  encouraged 
and  is  a  necessity  if  the  state  is  to  share 


confidential  employer  files  with  the 
SDAs. 

•  Applicants  must  be  willing  and  able 
to  get  a  75%  response  rate  to  any 
proposed  survey  or  else  submit  an 
explanatory  note  why  they  were  unable 
to  do  so. 

•  Applicants  should  also  have  a  good 
working  relationship  with  the  local 
One-Stop  Center  and  design  a  survey 
instrument  which  produces  information 
helpful  to  the  local  One-Stop  in 
supplying  clients  with  job  vacancy 
information. 

•  Applicants  must  be  familiar  with 
DOL  practices  and  be  able  to  sustain  the 
survey  two  years  after  ETA  seed  money 
expires. 

•  Applicants  must  include  a  detailed 
work  plan  that  delineates  a  schedule  of 
proposed  activities  and  milestones  for 
implementing  the  tasks  indicated  above 
within  the  12-month  award  period. 

•  Finally,  selected  applicants  will  be 
required  to  work  with  the  Department  of 
Labor  to  ensure  that  the  survey 
instrument  complies  with  all  legal 
requirements  that  affect  the  Department, 
such  as  the  Paperwork  Reduction  Act. 

Part  IV.  Selection/Evaluation  Criteria 

Selection  of  grantees  will  be  made 
after  formal  review  of  grant  applications 
by  a  technical  review  panel.  Each 
panelist  will  review  the  proposals  for 
acceptability  based  upon  overall 
responsiveness  to  the  Statement  of 
Work,  with  emphasis  on  the  rating 
criteria  listed  below.  The  panels' 
recommendations  are  advisory  in  nature 
to  help  establish  the  competitive  range. 
The  Grant  Officer  will  make  final 
awards  based  on  overall  quality  and 
what  is  in  the  best  interests  of  the 
government.  The  Grant  Officer  may 
consider  any  or  all  available 
information.  Applicants  are  advised  that 
awards  may  be  made  without  further 
discussions. 

A.  Technical  Approach  (20  points) 
— Applicants  should  develop  a 
technical  approach  that  includes,  but  is 
not  limited  to:  (1)  A  detailed 
questioimaire  design,  (2)  definition  of 
terms,  (3)  sample  design  (including 
address  correction  issues),  and  (4)  how 
to  handle  noru^sponses.  The  technical 
approach  must  match  or  exceed  the 
"cookbook"  developed  by  the 
Employment  and  Training  Institute  at 
the  University  of  Wisconsin-Milwaukee 
which  is  available  on  their  website: 
http://www.uvkTn.edu:80/Dept/ETI/. 

B.  Grantee's  Past  Performance  (15 
points) — Applicants  should  document 
prior  experience  with  conducting  job 
vacancy  surveys  or  such  experience  of 
anyone  who  might  be  sub-contracted  to 
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do  the  same  (i.e.,  i  i  State  LMI  or  R&A 
office). 

C.  Understandi]  ig  (15  points) — 
Applicants  shouk  describe  in  their  own 
words  why  they  b  elieve  local  job 
vacancy  surveys  a  re  needed  and  by 
whom.  Understanding  should  be 
couched  in  the  realm  of  One- Stop 
Career  Centers'  delivery  system 
philosophy. 

D.  Coordinatior  with  Other  State 
Agencies  (25  points) — Apphcants  must 
prove  a  close  wor  ang  relationship  with 
the  State  Labor  Mi  u-ket  Information  or 
Research  and  Ana  lysis  Office.  This 
relationship  is  necessary  because  the 
SDA,  or  its  representative,  must  use 
confidential  ES-2  D2  Employer  or  other 
Employer  files  wl;  ich  exist  in  the  LMI 


offices  in  order  to  draw  a  sample  fi'om 
which  to  survey. 

E.  Coordination  with  local  One-Stop 
Centers  (25  points) — It  is  imperative  that 
survey  results  are  useful  to  the  local 
One-Stop  affiliated  with  the  SDA; 
therefore,  points  will  be  awarded  to 
those  applicants  who  are  able  to  show 
that  the  results  of  their  job  vacancy 
siurvey  can  be  used  in  conjunction  with 
other  America's  Labor  Market 
Information  System  (ALMIS)-related 
products;  specifically,  but  not  limited 
to,  America's  Job  Bank  (AJB),  America's 
Talent  Bank  (ATB),  and  America's 
Career  InfoNet  (ACINet). 

Part  V.  Reporting  Requirements 

Applicants  selected  as  grantees  will 
be  required  to  provide  the  following 
information  in  timely  fashion: 


A.  Quarterly  Financial  Status  Reports 
(i.e..  Standard  Form  (SF)  269); 

B.  Monthly  progress  against  the  work 
plan  (i.e.,  status)  reports  with  narrative 
summaries: 

C.  Draft  Final  Project  Report  on 
desired  outcomes  within  30  days  prior 
to  grant  expiration  date.  Specific  format 
to  be  determined. 

Signed  on  this  19th  day  of  January  1999. 
Janice  E.  Perry, 
Grant  Officer,  Department  ofLabor/ETA. 

Appendices 

Appendix  A — Application  for  Federal 
Assistance  (Standard  Form  (SF)-424) 

Appendix  B — Budget  Information 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


APPENDIX  A 

OMB  Approval  No.  034S-0043 


X.  OATISVBMITTCO 


I.  TYTC  or  SUBMISSION: 

An 
a( 


).  DATl  RECEIVED  av  STATX 


a 


4.  DAT!  RECEIVED  tV  rCDUAL  AGENCY 


S.  APrUCANT  INFORMATION 


IMI: 


AddNH  (fft  cky, 


N— Id  lili>> wtirrf II 


I  pKntt  Is  H  cBMUdftf  Ml  ■■cicn  IsvslvlBf 


i.  EMTtOVER  mOmnCATION  NUMBER  (EIN): 


Dn-nnnnnnn 


T.  TYPE  or  AmJCANT:  (MMr  i^Trapflin  l«Mr  k  kM) 


D 


(.  TmOTAmJCATION: 

QNta 


H 
I 

1  . 

K 
U 
M. 
N. 


l*M*M  S(*Ml  DH. 

I  C«Tih<  bMIMtiM  af  Hlfkir 


iTrfti 


Mkwa»i>lf»: 


MMrtpfi 

A.  IwiiM  l\mmt  B.  OwiimAwkJ  C.  iMrm 

D.  DiuiiPwf        OttvdVMliy): 


«.  NAME  or  rEoauL  accncvi 


M.  CATAUWOrnDBaALDOMESnC  ASSISTANCE  NUMBER: 


II.  OCSCRimVE  TTTU  or  ArnJCANTS  PROJECT: 


nn-nnn 


TTOE: 


a  AREAS  ArFECTta  by  project  (cM».  umiln.  sum,  at.): 


U.  PROPOSED  PROJECT: 


14.  CONGRESSIONAL  DISTRICTS  or: 


k.  Pi^M 


U.  ESTIMATED  FUNDING: 


1.  r(*nl 


*.  ItM 


t.  Olfetr 


t.  TOTAL 


I*.  IS  APPLICATION  SUBJECT  TO  REVIEW  BV  STATE  EXECUTIVE  ORDER  IU71  PROCESS? 

>.  YES.  THIS  PREAPPUCATION/APPUCATION  WAS  MADE  AVAILABLE  TO  THE 
STATE  EXECUTIVE  ORDER  IITJ  PROCESS  POR  REVIEW  ON 


DATE 


k.  NO.  a  PROGRAM  IS  NOT  COVERED  BY  E.O.  lUTi 

O  OR  PROGRAM  MAS  NOT  BEEN  SELECTED  BY  STATE  P0«  REVIEW 


17.   IS  THE  APPLICANT  DELINQUENT  ON  ANY  reDERAL  DEBT? 
a  Va         IT  *Y«,'  MUck  m  i 


O  N* 


It    TO  THE  BEST  OP  MY  KNOWIXDCE  AND  BEUEF.  ALL  DATA  IN  THIS  APPUCATION/PREAPPUCATION  ARE  TRUE  AND  CORRECT.  THE  DOCUME>fT  HAS  KV*  DCLV 
AUTHORIZED  BY  THE  GOVERNINC  BODY  OP  THE  APPLICANT  AND  THE  APP^CA^fT  WILL  COMPLY  WflH  THE  ATTACHED  ASSURANCES  IP  THE  ASSISTANCE  IS  AWARDED. 


rypt*  Nmm  tr  AMkwDii  Ri|ii—nriii| 


k.  Tint 


d.  Sl^utmn  «J  Antkociiid  RipcmwMlw 


c  Tdlfk* 


•.  DtuSlr*^ 


Pml— I  Cttnmu  N«  I'Mkh 


Stm*tr*  Tttm  4U  IREV  ***> 
Piwulkrt  k;  OMB  Omriv  A-l« 


Authorized  for  Local  Reprodui^on 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  sta4<lard  fonn  used  by  applicants  as  a  required  faccshcet  for  prcapplications  and  applications  submitted  for  Federal 
assistance,  ft  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  ave  established  a  review  and 
comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have 
been  given  an  opportunity  to  review  the  applicant's  submission. 


Item: 

1. 

2. 


3. 
4. 


7. 
8. 


9. 

10. 

11. 


Self. 


Enlfy: 


Explanatory. 


D«t^  application  submitted  to  Federal  agency  (or 
State  if  applicable)  Sc  applicant's  control  number 
(if  applicable). 

Stat^  use  only  (if  applicable) 

If  tiis  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
nun^r.   If  for  a  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  this 
assixanoe  activity,  complete  address  of  the 
appKcant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
appicatioo. 

Ent«r  Employer  Identification  Number  (EIN)  as 
assi^ed  by  the  Internal  Revenue  Service. 

Ent^r  the  appropriate  letter  in  the  space  provided.' 


Check 
lett 


itt^s)  ii 

"Np-n 


appropriate   box  and  enter 
in  the  space(s)  provided. 


appropriate 


means  a  new  assistance  award. 
'Cbntinuation'  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 
-  "Revision'  means  any  change  in  the  Federal 
Government's  fjnan"'^'  obligation  or  contingent 
liability  from  an  existing  obligation. 

Naiae  of  Federal  agency  &om  whidi  assistance  is 
being  requested  with  this  application. 

Usei  the  Catalog  of  Federal  Domestic  Assistance 
nunlber  and  title  of  the  program  under  which 
assistance  is  required. 

Enter  a  brief  descriptive  title  of  the  project.  If 
mott  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appfopriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
proi  ide  a  summary  description  of  the  project. 


Item:  Entry: 

IZ  List  only  the  largest  political  entities  affected  (e.g.. 

State,  counties,  cities. 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and  any 
District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during  the 
first  funding  budget  period  by  each  contributor. 
Value  of  in-kind  contributions  should  be  included 
on  appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing  award, 
indicate  only  the  amount  of  the  change.  For 
decreases,  enclose  the  amounts  in  parentheses.  If 
both  basic  and  supplemental  amounts  are  included, 
show  breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  item  IS. 

16.  Applicants  should  conUct  the  State  Sin^e  Point  of 
Conuct  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organization, 
not  the  person  who  signs  as  the  authorized 
represenutive.  Categories  of  debt  include 
delinquent  audit  disallowances,  loans  and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  £De  in  the 
applicant's  oSice.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as  part 
of  the  application.) 
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APPENDIX  B 


PART   II    -    BUDGET  INFORMATION 
SECTION  A   -  Budget  Simmary  by  Categories 


(A) 

(B) 

(C) 

ii. 

Personnel 

$ 

$ 

$                             1 

2. 

Fringe  Benefits    (Rate        %) 

3. 

Travel 

4. 

Equipment 

5. 

Supplies 

_ 

6. 

Contractual 

7. 

Other 

8. 

Total,  Direct   Cost 
(Lines   1    through   7) 

$ 

$ 

9. 

Indirect  Cost    (Rate          %; 

10. 

Training  Cost/Stipends 

11. 

TOTAL  Funds  Requested 
(Lines   8   through   10) 

$ 

$ 

' 

SECTION  B   -   Cost  Sharing/  Match  Summary  (if  appropriate) 

(A)  IB) 


(C) 


|l.  Cash  Contribution 

I2.    In -Kind  Contribution 

3.    TOTAL  Cost  Sharing  /  Match 
1    (Rate           %) 

NOTE: 


Use  Column  A   to  record  funds  requested  for  the  initial  period  of 
performance    (i.e.    12  months,    18  months,    etc.);    Column  B   to  record 
changes   to  Column  A   (i.e.    requests  for  additional   funds  or  line 
item  chatnges;    and  Column  C   to  record   the   totals    (A  plus  B). 
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INSTRUCTIONS   FOR   PART   II    -  BUDGET   INFORMATION 


Budget  Summary  by  Categories 


1. 
2. 

3. 

4. 

5. 
6. 

7. 

8. 
9. 

10, 
22. 


Perspnnel :      Show  salaries   to  be  paid  for  project  personnel. 

Frinpe  Benefi ts :      Indicate   the  rate  and  amount  of  fringe  benefits. 

Travel:      Indicate   the  amount  requested  for  staff   travel.      Include 
funas   to  cover  at  least  one   trip  to  Washington,   DC  for  project 
director  or  designee. 

Equipment :      Indicate   the  cost  of  non- expendable  personal  property 
that,  has  a  useful  life  of  more   than  one  year  with  a  per  unit  cost  of 
$5, 000  or  more. 

SuDvjLies :      Include   the  cost  of  consumable  supplies  and  materials   to  be 
used  during  the  project  period. 

Contfractual :      Show  the  amount   to  be  used  for    (1)  procurement  contracts 
(except   those  which  belong  on  other  lines  such  as  supplies  and 
equipment)  ;   and    (2)    sub -con  tracts /grants. 

Othefr :      Indicate  all   direct   costs  not  clearly  covered  by  lines   1 
through   6  above,    including  consultants. 


T 


Totajl,  Direct  Costa:     Add  lines  1    through   7. 

Indirect   Costs:      Indicate   the  rate  and  amount  of  indirect  costs. 
Please  include  a  copy  of  your  negotiated  Indirect  Cost  Agreement. 

Trailing  /Stipend  Cost:       (If  allowable) 

TotaY   Federal   funds  Requested:      Show  total   of  lines   8   through  10. 


SECTION  B   -  Coat  Sharing/Matching  Summary 


Indi 


[bate  the  actual  rate  and   amount  of  cost  sharing/matching  when 
there  is  a   cost  abaring/matching  requirement.      Also  include  percentage 
of  total  project  coat  emd  indicate  aource  of  coat  sharing/matching 
fuad)B,  i.e.    other  Federal   aource  or  other  Non-Federal   source. 


NOTE: 


PLEASE  INCLUDE  A  DETAILED   COST  ANALYSIS  OF  EACH  LINE  ITEM. 


IFR  Doc.  99-1770  filed  1-25-99;  8:45  am] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 

January  28,  1999. 

PLACE:  Board  Room,  7th  Floor,  Room 

7047, 1775  Duke  Street,  Alexandria,  VA 

22314-3428. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Requests  from  Three  (3)  Federal 
Credit  Unions  to  Convert  to  Commimity 
Charters. 

2.  Request  from  a  Federal  Credit 
Union  to  Expand  its  Commimity 
Charter. 

3.  Appeal  from  a  Federal  Credit  Union 
of  Regional  Director's  Denial  of  a 
Community  Ch«irter. 

4.  NCUA's  1999  Annual  Performance 
Plan. 

5.  Adoption  of  the  FFIEC  Interagency 
Policy  Statement  on  Assessment  of  Civil 
Money  Penalties. 

6.  Final  Rule:  Amendment  to  Section 
701.21(c)(7)(ii)(C),  NCUA's  Rules  and 
Regulations,  Interest  Rate  Ceiling. 
RECESS:  11:15  a.m. 

TIME  AND  DATE:  11:30  a.m.,  Thursday, 

January  28,  1999. 

PU\CE:  Board  Room,  7th  Floor,  Room 

7047, 1775  Duke  Street,  Alexandria,  VA 

22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1 .  Request  for  Authority  for 
Expenditure  of  Funds.  Closed  pursuant 
to  exemption  (8). 

2.  Administrative  Action  under  Part 
745  of  NCUA's  Rules  and  Regulations. 
Closed  pursuant  to  exemption  (6). 

3.  Administrative  Action  under 
Section  206  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  exemptions  (4), 
(7),  (8),  (9)(A)(ii).  and  (9)(B). 

4.  NCUA's  Travel  Policy.  Closed 
pursuant  to  exemptions  (2)  and  (6). 

5.  Four  (4)  Personnel  Actions.  Closed 
pursuant  to  exemptions  (2)  and  (6). 
FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker,  Secretary  of  the  Board, 
Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

|FR  Doc.  99-1832  Filed  1-21-99;  5:08  pm) 

BILUNQ  CODE  7$3S-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Public  Hearing 

The  National  Transportation  Safety 
Board  will  convene  a  public  hearing 


begiiming  at  9:00  a.m.,  local  time  on 
Wednesday,  February  3, 1999,  at  the 
Charleston  Hilton  Hotel,  4770  Goer 
Drive,  North  Charleston,  South  Carolina 
29406-6543  concerning  the  Sinking  of 
the  pleasure  Morning  Dew  on  December 
29, 1997.  For  more  information,  contact 
Donald  Tyrrell,  NTSB  Office  of  Marine 
Safety  at  (202)  314-6455  or  Matt 
Furman,  NTSB  Office  of  PubUc  Affairs 
at (202)  314-6100. 

Dated:  January  20, 1999. 
Rhonda  Underwood, 

Federal  Register  Liaison  Officer. 

[PR  Doc.  99-1682  Filed  1-25-99;  8:45  am] 

BILLING  CODE  7S33-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  em 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection: 

NUREG/BR-0238,  Materials  Annual  Fee 
Billing  Handbook 

NUREG/BR-0239,  Financial  EDI 
Authorization  (NRC  Form  628, 
"Financial  EDI  Authorization") 

NUREG/BR-0253,  Fact  Sheet- 
Electronic  Funds  Transfer 

NUREG/BR-0254.  Payment  Methods 
(NRC  Form  629,  "Authorization  for 
Payment  by  Credit  Card") 

3.  The  form  number  if  applicable: 
NRC  Form  628,  "Financial  EDI 

Authorization" 
NRC  Form  629,  "Authorization  for 
Payment  by  Credit  Card" 

4.  How  often  the  collection  is 
required:  Annually. 

5.  Who  will  be  required  or  asked  to 
report:  Anyone  doing  business  writh  the 
Nuclear  Regulatory  Commission 
including  licensees,  applicants  and 


individuals  who  are  required  to  pay  a 
fee  for  inspections  and  licenses. 

6.  An  estimate  of  the  number  of 
responses:  1,320  (300  for  the  NRC  Form 
628,  "Financial  EDI  Authorization"  and 
1,020  for  NRC  Form  629,  "Authorization 
for  Payment  by  Credit  Card"). 

7.  The  estimated  number  of  aimual 
respondents:  1,320  (300  for  the  NRC 
Form  628  and  1,020  for  NRC  Form  629). 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  105.6  (24  hours 
for  NRC  Form  628  and  81.6  hours  for 
NRC  Form  629). 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L  104-13  applies:  Not 
applicable. 

10.  Abstract:  The  U.S.  Department  of 
the  Treasury  encourages  the  public  to 
pay  monies  owed  the  government 
through  use  of  the  Automated 
Clearinghouse  Network  and  credit  card. 
These  two  methods  of  payment  are  used 
by  licensees,  applicants,  and 
individuals  to  pay  civil  penalties,  full 
cost  licensing  fees,  and  inspection  fees 
to  the  NRC. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  hee  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street.  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  February  25,  1999.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date. 

Erik  Godwin,  Office  of  Information  emd 
Regulatory  Affairs  (3150-0190), 
NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  DC  20503 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  )anuary  1999. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NBC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 
IFR  Doc.  99-1706  Filed  1-25-99;  8:45  am] 
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NUCLEAR  RE(iULATORY 
COMMISSION 

[Docket  No.  50-^93] 

Boston  Edison  Company,  Pilgrim 
Nuclear  Power  Station;  Notice  of 
Consideration  of  Approval  of  Transfer 
of  Facility  Operating  License  and 
Materials  License  and  Issuance  of 
Conforming  Aitiendment,  and 
Opportunity  fof  a  Hearing 

The  U.S.  Nuc  lear  Regulatory 
Commission  (tlje  Commission)  is 
considering  thd  issuance  of  an  order 
under  10  CFR  30.80  approving  the 
transfer  of  Facility  Operating  License 
No.  DFR-35  fofthe  Pilgrim  Nuclear 
Power  Station  (pilgrim)  currently  held 
by  Boston  Edisftn  Company  (Boston 
Edison),  as  owiier  and  licensed  operator 
of  Pilgrim.  The  transfer  would  be  to 
Entergy  Nucleai"  Generation  Company 
(Entergy).  The  Commission  is  also 
considering  amending  the  license  for 
administrative  purposes  to  reflect  the 
proposed  transfer. 

According  tolan  application  for 
approval  filed  by  Boston  Edison  and 
Entergy,  Entergw  would  assume  title  to 
the  facility  folllwing  approval  of  the 
proposed  licen»e  transfer,  and  would  be 
responsible  forjthe  operation, 
maintenance,  aid  eventual 
decommissioning  of  Pilgrim.  No 
physical  chang  ;s  to  the  Pilgrim  facility 
or  operational  changes  are  being 
proposed  in  th^  application. 

Tne  propose^  amendment  would 
replace  references  to  Boston  Edison  in 
the  license  witl  references  to  Entergy,  to 
reflect  the  proposed  transfer. 

Pursuant  to  10  CFR  50.80,  no  Ucense. 
or  any  right  th^under.  shall  be 
transferred,  dirtectly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  The 
Commission  will  approve  an 
application  forjthe  transfer  of  a  license, 
if  the  Commission  determines  that  the 
proposed  transferee  is  qualified  to  hold 
the  hcense,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  t^  the  Commission 
piu^uant  thereto. 

Before  issuaiice  of  the  proposed 
conforming  license  amendment,  the 
Commission  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
Commission's  Regulations. 

As  provided  in  10  CFR  2.1315.  unless 
otherwise  detefmined  by  the 
Commission  wjith  regard  to  a  specific 
application,  ths  Commission  has 
determined  th^t  any  amendment  to  the 
license  of  a  utilization  facility  which 


does  no  more  than  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contrary  determination  has  been  made 
with  respect  to  this  specific  license 
amendment  application.  In  light  of  the 
generic  determination  reflected  in  10 
CFR  2.1315,  no  public  comments  with 
respect  to  significant  hazards 
considerations  are  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50.91. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below. 

By  February  16, 1999,  any  p>erson 
whose  interest  may  be  affected  by  the 
Commission's  action  on  the  application 
may  request  a  hearing,  and,  if  not  the 
applicants,  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission's  rules  of  practice 
set  forth  in  Subpart  M,  "Public 
Notification,  Availability  of  Documents 
and  Records,  Hearing  Requests  and 
Procediu^s  for  Hearings  on  License 
Transfer  Applications,"  of  10  CFR  Part 
2.  In  particular,  such  requests  and 
petitions  must  comply  with  the 
requirements  set  forth  in  10  CFR  2.1306, 
and  should  address  the  considerations 
contained  in  10  CFR  2.1308(a). 
Untimely  requests  and  petitions  may  be 
denied,  as  provided  in  10  CFR 
2.1308(b),  unless  good  cause  for  failure 
to  file  on  time  is  established.  In 
addition,  an  untimely  request  or 
petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  untimely  requests  or 
petitions,  set  forth  in  10  CFR 
2.1308(b)(l)-{2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon  John  M.  Fulton.  Assistant  General 
Counsel,  at  Boston  Edison  Company, 
800  Boylston  Street,  Boston, 
Massuchusetts  02199-8003  (tel:  617- 
424-2553;  fax:  617-424-2733;  e-mail: 

John fulton@bedison.com).  Jay  E. 

Silberg,  counsel  for  Boston  Edison,  at 
Shaw  Pittman  Potts  &  Trowbridge,  2300 
N  Street.  NW..  Washington.  DC  20037- 
1128  (tel:  202-663-8063;  fax:  202-663- 
8007;  e-mail: 

jay silberg@shawpittman.com).  and 

Douglas  E.  Levanway,  counsel  for 
Entergy  Nuclear  Generating  Company, 
at  Wise,  Carter,  Childs  and  Caraway, 
P.O.  Box  651,  Jackson,  Mississippi. 
39205-0651  (tel:  601-968-5524;  fax: 
601-968-5519;  e-mail: 
del@wisecarter.com);  the  General 
Counsel,  U.S.  Nuclear  Regulatory 


Commission.  Washington,  DC  20555; 
and  the  Secretary  of  the  Commission, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  in 
accordance  with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
February  25, 1999,  persons  may  submit 
written  comments  regarding  the  license 
transfer  application,  as  provided  for  in 

10  CFR  2.1305.  The  Commission  will 
consider  and,  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
December  21, 1998.  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 
and  at  the  local  public  document  room 
located  at  the  Plymouth  Public  Library, 

11  North  Street.  Plymouth. 
Massachusetts  02199. 

Dated  at  Rockville,  Maryland  this  21st  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 
William  M.  Dean, 

Director,  Project  Directorate  1-2,  Division  of 
Reactor  Projects — I/II,  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  99-1703  Filed  1-25-99;  8:45  am] 

BILUNG  CODE  7S«M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  106th 
meeting  on  February  23-25, 1999,  Room 
T-2B3, 11545  Rockville  Pike.  Rockville, 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  schedule  for  this  meeting  is  as 
follows: 
Tuesday,  February  23, 1999— 8:30  A.M. 

until  6:00  P.M. 
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Wednesday,  February  24,  1999 — 8:30 

A.M.  until  6:00  P.M. 
Thursday,  February  25,  1999— 8:30  A.M. 

until  4:00  P.M. 

The  following  topics  will  be 
discussed: 

A.  Viability  Assessment — The 
Committee  will  continue  its  review  of 
the  Department  of  Energy's  (DOE's) 
Yucca  Mountain  viability  assessment 
(VA).  Discussions  with  representatives 
of  EKDE  and  the  NRC  staff  are  possible. 
The  Committee  will  discuss  its  own 
internal  review  of  the  VA. 

B.  Waste  Related  Research— The 
Committee  wrill  review  nuclear  waste 
related  research  and  technical  assistance 
being  performed  for  the  NRC.  The 
Committee  will  present  the  results  of 
this  review  in  a  report  to  the 
Commissioners  due  April  1999. 
Discussions  with  representatives  of 
NRC's  Office  of  Nuclear  Regulatory 
Research  and  Nuclear  Material  Safety 
and  Safeguards  is  anticipated. 

C.  Preparation  of  ACNW  Reports — 
The  Committee  will  discuss  planned 
reports  on  the  following  topics:  an 
ACNW  self-assessment,  DOE's  Viability 
Assessment,  NRC  supported  Waste 
Related  Research,  a  White  Paper  on 
Repository  Design  Issues  at  Yucca 
Mountain,  and  other  topics  discussed 
during  this  and  previous  meetings  as  the 
need  arises. 

D.  Repository  Design— The  Committee 
will  begin  work  on  a  White  Paper  that 
addresses  Repository  Design  Issues  for 
Yucca  Mountain.  The  paper  will  focus 
on  the  results  of  thermal  testing  and 
modeling  and  how  moistiue  contacts 
and  affects  the  waste  package.  The 
Committee  may  also  examine  the 
significance  of  coupled  effects,  aspects 
of  waste  retrievability,  repository 
ventilation,  rock  fall,  and  water 
dripping  into  drifts. 

E.  Meeting  with  NEI — Representatives 
from  the  Nuclear  Energy  Institute  will 
present  their  perspective  on  the 
upcoming  year.  Topics  will  focus  on  the 
U.S.  high-level  radioactive  waste 
program  and  related  legislation. 

F.  Meeting  with  NRC's  Director, 
Division  of  Waste  Management,  Office 
of  Nuclear  Material  Safety  and 
Safeguards — The  Committee  will  meet 
with  the  Director  to  discuss  recent 
developments  within  the  division  such 
as  developments  at  the  Yucca  Mountain 
project,  rules  and  guidance  imder 
development,  available  resources,  and 
other  items  of  mutual  interest. 

G.  Prepare  for  the  Next  Meeting  with 
the  Commission — The  Committee  will 
begin  preparations  for  its  next  public 
meeting  with  the  Commission.  Specific 
topics  for  discussion  will  be  finalized 
and  reviewed. 


H.  Committee  Activities/Future 
Agenda — The  Committee  will  consider 
topics  proposed  for  future  consideration 
by  the  full  Committee  and  Working 
Groups.  The  Committee  wrill  discuss 
ACNW-related  activities  of  individual 
members. 

I.  Miscellaneous — The  Committee  will 
discuss  miscellaneous  matters  related  to 
the  conduct  of  Committee  activities  and 
organizational  activities  and  complete 
discussion  of  matters  and  specific  issues 
that  were  not  completed  during 
previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
September  29,  1998  (63  FR  51967).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Chief,  Nuclear  Waste  Branch,  Mr. 
Richard  K.  Major,  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  schedule 
the  necessary  time  during  the  meeting 
for  such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  will  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  ACNW  Chairman.  Information 
regarding  the  time  to  be  set  aside  for 
taking  pictures  may  be  obtained  by 
contacting  the  Chief,  Nuclear  Waste 
Branch,  prior  to  the  meeting.  In  view  of 
the  possibility  that  the  schedule  for 
ACNW  meetings  may  be  adjusted  by  the 
Chairman  as  necessary  to  facilitate  the 
conduct  of  the  meeting,  persons 
planning  to  attend  should  notify  Mr. 
Major  as  to  their  particular  needs. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Mr.  Richard  K. 
Major,  Chief,  Nuclear  Waste  Branch 
(telephone  301/415-7366),  between  8:00 
A.M.  and  5:00  P.M.  EST. 

ACNW  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  for  downloading  or  reviewing 
on  the  internet  at  http://www.nrc.gov/ 
ACRSACNW. 


Dated:  January  20,  1999. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
|FR  Doc.  99-1707  Filed  1-25-99:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Revised  Meeting 

The  agenda  for  the  459th  meeting  of 
the  Advisory  Committee  on  Reactor 
Safeguards  scheduled  to  be  held  on 
February  3-6,  1999,  in  Conference 
Room  T-2B3,  11545  Rockville  Pike. 
Rockville,  Maryland,  has  been  revised  to 
change  the  time  for  the  ACRS  meeting 
with  the  NRC  Commissioners.  The 
meeting  with  the  NRC  Commissioners 
will  be  held  between  1:00  and  2:30  p.m., 
on  Wednesday,  February  3,  1999, 
instead  of  2:00  and  3:30  p.m. 
Preparation  of  ACRS  reports  will  begin 
at  3:00  p.m.  instead  of  4:00  p.m. 

The  agenda  for  February  4-6,  1999 
remains  the  same  as  published  in  the 
Federal  Register  on  Thursday,  January 
14,  1999  (64  FR  2525). 

Further  information  regarding  this 
meeting  can  be  obtained  by  contacting 
Mr.  Sam  Duraiswamy,  Chief  of  the 
Nuclear  Reactors  Branch  (telephone 
301/415-7364).  between  7:30  a.m.  and 
4:15  p.m.  EST. 

Dated:  January  20.  1999. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
|FR  Doc.  99-1708  Filed  1-25-99;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATES:  Weeks  of  January  25,  February  1, 

8,  and  15.  1999. 

PLACE:  Commissioner's  Conference 

Room.  11555  Rockville  Pike.  Rockville. 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  25 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  January  25. 

Week  of  February  1 — Tentative 

Tuesday.  February  2 

2:00  p.m. — Briefing  by  Executive  Branch 

(Closed-Ex.  1) 
3:30  p.m. — Affirmation  Session  (Public 

Meeting)  (if  needed) 
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Wednesday,  Febr  lary  3 


1:00  p.m.— 1 
Committee  on 
(ACRS)  (Public 
John  Larkins 


Meetiig  with  Advisory 
I  leactor  Safeguards 
Meeting)  (Contact: 
301^15-7360) 


9:30  a.m. — Briefiiig 
Issues  (Public 


Federal  Register /Vol.  64,  No.  16 /Tuesday.  January  26.  1999 /Notices 


Week  of  February  8 — Tentative 

Monday,  Februar '  8 

2:00  p.m.— Briefing  on  HLW  Program 
Viability  Assess  ;ment  (Public  Meeting) 

Tuesday.  Februar  f  9 


i  on  Fire  Protection 
Meeting) 

11:00  a.m. — Affirmation  Session  (PubUc 
Meeting)  (if  net  ded) 

Thursday.  Februa  ry  11 

2:30  p.m. — Briefiiig  on  Y2K  Issues 
(Public  Meeting) 


Week  of  February 


There  are  no  m  jetings  scheduled  for 
the  Week  of  Febr  lary  15. 

*  The  Schedule 


bjei  :t 


for  Commission 

to  change  on  short 
he  status  of  meetings 
(Recording)-f(301)  415-1292. 

more  information: 
-1661. 


meetings  is  su_,- 

notice.  To  verify 

call 

Contact  person 

Bill  Hill  (301)  41 


for 


2(1 


Additional 
5-0  on  January 
determined  pursi^ant 
and  §  9.107(a)  of 
that  "Affirmation 
Petition  for 
the  Nuclear 
62)." 


Information:  By  a  vote  of 
,  the  Commission 

to  U.S.C.  552b(e) 
he  Commission's  rules 
of  Partial  Granting  of 
Ruleiiiaking  Submitted  by 
Ener]  y  Institute  (PRM-50- 


The  NRC 
Schedule  can  be 
at:  http://www. 
schedule.htm 


Comihission  Meeting 

ound  on  the  Internet 
.gov/SECY/smj/ 


nic 


Secietary, 


This  notice  is 
several  hundred 
longer  wish  to 
to  be  added  to  it 
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NUCLEAR  REGULATORY 
COMMISSION 


and  objectives.  This  document  supersedes 
the  February  24, 1978  MOU. 


Final  Memorandum  of  Understanding 
Between  tiie  Nuclear  Regulatory 
Commission  and  the  Department  of 
Energy 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Notice. 

SUMMARY:  This  notice  is  to  advise  the 
public  of  the  issuance  of  a  Final 
Memorandum  of  Understanding  (MOU) 
between  the  Nuclear  Regulatory 
Commission  (NRC)  and  the  Etepartment 
of  Energy  (DOE).  The  purpose  of  the 
MOU  is  to  continue  the  unique 
statutorily  founded  relationship  and  to 
update  overall  management  policy  that 
governs  the  relationship  between  NRC 
and  DOE  in  the  conduct  of  NRC-funded 
research  programs  at  the  DOE 
laboratories. 

EFFECTIVE  DATE:  November  24. 1998. 
ADDRESSES:  Copies  of  all  NRC 
documents  are  available  for  public 
inspection,  and  copying  for  a  fee,  in  the 
NRC  Public  Document  Room.  2120  L 
Street.  NW.  (Lower  Level).  Washington. 
DC.  The  NRC  Public  Docim^ient  Room  is 
open  from  7:45  a.m.  to  4:15  p.m.. 
Monday  through  Friday  (except  Federal 
holidays).  Telephone  service  is 
provided  from  8:30  a.m.  to  4:15  p.m.  at 
202-634-3273  or  toll-fi^e  at  1-800- 
397^209. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Lynn  Scott.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  telephone  301-415-6179. 
e-mail:  mls2@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 
Michael  L.  Springer, 
Director,  Office  of  Administration. 

Memorandum  of  Understanding  Between  the 
Nuclear  Regulatory  Commission  and  the 
Department  of  Energy  Governing  Nuclear 
Regulatory  Commission  Funded  Work 
Periformed  at  the  Department  of  Energy 
Laboratories 

/.  Introduction 

Section  205(c)  of  the  Energy 
Reorganization  Act  of  1974  authorizes  NRC 
to  utilize  the  research  facilities  and  services 
of  DOE  and  other  federal  agencies  to  assist 
NRC  in  the  conduct  of  its  regulatory  mission. 
On  February  24, 1978,  the  Nuclear 
Regulatory  Commission  (NRC)  and  the 
Department  of  Energy  (DOE)  executed  a 
Memorandum  of  Understanding  (MOU) 
which  established  overall  management 
policy  for  an  interagency  relationship  in  the 
conduct  of  NRC  programs.  This  longstanding 
and  productive  relationship  has  allowed  each 
agency  to  more  effectively  meet  its  mission 


II.  Authority 

The  IXDE  is  acting  pursuant  to  authorities 
conferred  in  the  Energy  Organization  Act,  42 
U.S.C.  §7101  et  seq.  (42  U.S.C.  §7151),  and 
the  Atomic  Energy  Act  of  1954,  42  U.S.C. 
§  2011  (42  U.S.C.  §  §  2051,  2052,  2053).  The 
NRC  is  acting  pursuant  to  authority  conferred 
in  the  Energy  Reorganization  Act  of  1974,  42 
U.S.C.  §  5801  et  seq.  (42  U.S.C.  §  5845  (b),  (c). 
and  (e)). 

ni.  Purpose 

The  purpose  of  this  MOU  is  to  continue  the 
unique  statutorily  founded  relationship  and 
to  update  overall  management  policy  which 
governs  the  relationship  between  NRC  and 
DOE  in  the  conduct  of  NRC-funded  research 
programs  at  the  DOE  laboratories. 
Specifically,  this  MOU  provides  for  the 
following: 

1.  Priority.  That  NRC/DOE  interagency 
activities  will  be  conducted  at  DOE  facilities 
based  on  a  priority  mutually  agreeable  to 
both  agencies. 

2.  Indep>endent  Access.  The  NRC  will  have 
access  to  DOE's  facilities  as  necessary  to 
review  and  monitor  project  scop)e.  schedule 
and  funding. 

3.  Communication.  That  NRC  and  DOE 
will  establish  distinct  lines  of 
communication  at  various  levels,  as 
necessary,  to  ensure  efficient  and  effective 
management  of  resources. 

This  MOU  does  not  cover  those  activities 
and  projects  described  in  the  January  15, 
1997,  MOU,  entitled,  "Memorandum  of 
Understanding  between  the  Depeirtment  of 
Energy  and  the  Nuclear  Regulatory 
Commission  for  Cooperation  and  Support  of 
Significant  Projects  and  Activities."  It  is 
intended  that  each  MOU  coexist  concurrently 
with  each  other.  This  MOU  also  does  not 
cover  any  activities  associated  with  external 
regulation  of  DOE  facilities  by  NRC.  This 
MOU  shall  not  be  used  to  obligate  or  conmiit 
funds  or  as  the  basis  for  transfer  of  funds 
between  the  agencies. 

TV.  Agreements  Between  Parties 

A.  Business  Practices  Associated  with  NRC 
Work  Performed  by  DOE  Laboratories 

All  NRC  funded  work  performed  at  the 
DOE  laboratories  shall  be  administered  in 
accordance  with  standard  NRC  and  DOE 
policies  and  procedures  as  agreed  to  and 
implemented  by  each  agency.  The  DOE 
policies  governing  work  for  others  are  set 
forth  in  DOE  order  481.1,  Work  for  Others 
(Non-Department  of  Energy  Funded  Work). 
The  NRC  policies  for  work  placed  at  DOE 
laboratories  are  set  forth  in  NRC  Management 
Directive  11.7,  NRC  Procedures  for 
Placement  and  Monitoring  of  Work  with  the 
U.S.  Department  of  Energy  (DOE). 

When  NRC  initiates  proposed  changes  in 
MD  11.7  that  may  affect  NRC  work  at  DOE 
laboratories,  NRC  shall  promptly  furnish 
DOE  copies  of  the  proposed  changes  and 
obtain  DOE's  review  and  comments  prior  to 
issuing  such  proposed  changes  in  MD  11.7. 
When  DOE  initiates  proposed  changes  in 
DOE  Order  481.1  that  may  affect  NRC  work 
at  DOE  laboratories,  DOE  shall  notify  NRC  of 
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those  proposed  changes  and  NRC  shall 
promptly  initiate  confonning  changes  in  MD 
11.7  using  the  above  procedures  to  the 
maximum  practicable  extent.  Specifically, 
NRC  Management  Directive  11.7  ensures: 

— that  procedures  for  negotiating  and 
managing  agreements  with  DOE  are 
consistent  with  sound  business  practices 
and  contracting  principles. 

— the  uniform  application  of  an  agency-wide 
standard  of  contract  management  of 
projects  placed  with  DOE. 

— that  a  framework  exists  for  program 
management,  control,  administration, 
monitoring  and  closeout  of  projects  placed 
with  DOE. 

B.  NRC  Dedicated  Facilities 

When  an  NRC  dedicated  facility  is  required 
for  a  project,  NRC  will  plan,  budget  and  fund 
feasibility  and  conceptual  design  studies, 
either  through  DOE  or  an  NRC  commercial 
contract.  Upon  the  completion  of  the 
conceptual  design  stage  for  an  NRC  dedicated 
facility,  the  agencies  will  negotiate  and 
execute  an  interagency  agreement  which 
identifies  appropriate  funding  arrangements 
and  procedures  for  detailed  design  and 
construction,  related  capital  equipment, 
scope,  schedule,  and  plans  for  future 
decommissioning  or  deactivation  of  the 
facility. 

Upon  completion  of  an  NRC  program  at  a 
dedicated  facility,  the  NRC  will  make  a 
determination  as  to  the  future  need  for  that 
facility.  If  no  further  NRC  need  is  established, 
and  if  DOE  does  not  have  need  for  the 
facility,  it  will  be  decommissioned  or 
deactivated  in  accordance  with  the 
provisions  of  the  interagency  agreement  for 
the  project.  The  actual  decommissioning 
work  will  be  performed  by  DOE  or  its 
contractors. 

C.  Planning 

1.  Long  Range  Planning.  NRC  and  DOE  will 
cooperate  to  the  extent  necessary,  on  long 
range  planning  to  ensure  that  all  required 
research,  technical  assistance,  facility  and 
other  associated  expenses  are  prof>erly 
budgeted  by  the  respective  agencies.  When 
requested,  either  agency  will  assist  the  other 
in  budget  discussions  with  the  Office  of 
Management  and  Budget  and  the  Congress  in 
areas  of  mutual  interest. 

NRC,  to  the  extent  possible,  will  advise 
DOE  of  changes  in  program  emphasis  or 
agency  budget  changes  which  may  have  a 
significant  impact  on  DOE  Operations  Offices 
and/or  DOE  laboratory'  employment  levels. 
DOE  will  advise  NRC  of  any  plans  that  may 
have  an  adverse  impact  on  NRC's  projects 
and  which  could  impair  fulfillment  of  NRC's 
regulatory  mission. 

2.  Program  Planning  Agreements.  In  order 
to  acconunodate  the  planning  of  research  and 
development  projects  of  mutual  interest  to 
NRC  and  DOE,  the  offices  involved  may  enter 
into  program  planning  agreements  to 
establish  a  framework  for  cooperation  and 
coordination  of  the  technical  activities  of  the 
two  agencies  in  those  areas  of  mutual 
interest.  Such  agreements  may  be  used  for 
advance  coordination  of  major  NRC  research 
and  development  efforts  involving  the 
anticipated  use  of  DOE  laboratories.  Program 
planning  agreements  shall  be  signed  by  the 


responsible  NRC  office  director  or  designee 
and  the  resptonsible  DOE  office  director  or 
operations  office  director  or  designee. 
Program  planning  agreements  shall  not  be 
used  to  obligate  funds. 

D.  Information  Management 

1.  Each  agency  recognizes  that  it  is 
responsible  for  the  identification,  protection, 
control  and  accounting  of  information  or  data 
used  or  otherwise  furnished  in  connection 
with  this  MOU  in  accordance  with  its 
established  procedures.  This  consists  of 
classified,  proprietary,  procurement-sensitive 
and  safeguards  information.  Also  included  is 
Unclassified  Controlled  Nuclear  Information 
as  described  by  Section  148  of  the  Atomic 
Energy  Act  of  1954,  as  amended. 

2.  In  accordance  with  DOE  procedures, 
DOE  will  be  responsible  for  assuring  that  its 
contractors  and  subcontractors  involved  in 
NRC  programs  fully  protect  the  types  of 
information  specified  above. 

3.  Requests  for  foreign  nationals  for  access 
to  information  or  data  furnished  by  NRC  will 
be  referred  to  NRC  for  disposition. 

E.  Organizational  Conflicts  of  Interest 

DOE  recognizes  that  Section  170A  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
requires  that  NRC  be  provided  with 
disclosures  on  potential  conflicts  when  NRC 
obtains  technical,  consulting,  research  and 
other  supporting  services.  DOE  further 
recognizes  that  the  assignment  of  NRC  work 
to  DOE  laboratories  must  satisfy  NRC's 
conflicts  standards. 

Accordingly,  when  NRC  enters  into  an 
agreement  with  a  DOE  laboratory  to  perform 
work  for  NRC,  the  laboratory  shall  review  its 
current  work,  planned  work  and,  where 
appropriate,  past  work  for  DOE  and  others  to 
determine  whether  such  work  is  in  the  same 
or  similar  area  as  the  proposed  NRC  project. 
Should  that  review  reveal  current  or  planned 
work  for  DOE  or  others  in  the  same  or  similar 
technical  area  as  the  proposed  NRC  work,  the 
laboratory  shall  disclose  such  potentially 
conflicting  work  to  NRC.  NRC  shall  then 
determine  whether  a  conflict  would  result 
and,  if  one  does,  determine,  after 
consultation  with  the  laboratory  and  DOE, 
the  appropriate  action  NRC  or  DOE  should 
take  to  avoid  the  conflict  or,  when 
appropriate  under  NRC  procedures,  waive 
the  conflict. 

F.  International  Affairs 

The  NRC  will  request,  as  necessary, 
p>articipation  of  foreign  nationals  in  the 
conduct  of  research  work  performed  at  DOE 
laboratories.  All  such  requests  shall  be  in 
writing  and  provide  sufficient  lead  time  for 
DOE  Operations  Office  and  headquarters 
review  and  approval.  A  copy  of  each  request 
will  be  provided  to  the  Office  of  International 
Science  and  Technical  Corporation  in  DOE, 
and  to  the  Office  of  International  Programs  in 
NRC  or  their  successor  offices. 

V.  Agency  Interface 

A.  Establishment  of  Policy 

The  NRC  Executive  Director  for  Operations 
and  the  Under  Secretary  for  DOE  or  designee 
will  establish  any  additional  required  policy 
consistent  with  this  MOU  for  the  conduct  of 
interagency  interface,  relationship  and 
responsibilities. 


B.  Administrative  Matters 

Administrative  matters,  including  policy 
interpretation,  and  related  issues  are  the 
responsibility  of  the  following  individual 
offices  designated  by  each  agency: 

NRC 

Office  of  Administration 
DOE 

Office  of  Laboratory  Policy 

Office  of  Energy  Research 

Representatives  of  these  designated  offices 
will  meet  as  necessary  to  discuss  and  resolve 
any  problems  or  issues  which  may  affect 
either  agency's  ability  to  carry  out  the 
provisions  of  this  agreement.  If  these 
representatives  are  unable  to  agree  on  a 
resolution,  the  matter  will  be  raised  through 
each  agency's  management  chain,  as 
necessary. 

C.  Routine  Activities 

The  routine  activities  performed  in 
accordance  with  this  MOU  are  the 
responsibility  of  the  DOE  Op>erations  Office 
in  coordination  with  the  NRC  program  or 
regional  office.  Therefore,  every  attempt 
should  be  made  to  resolve  operational 
problems  at  the  field  level.  When  possible,  a 
problem  should  be  identified  in  writing.  If  a 
problem  cannot  be  resolved  at  the  field  level, 
the  matter  will  be  raised  through  each 
agency's  management  chain,  as  necessary 
and  appropriate. 

VI.  General  Provisions 

A.  NRC  Field  Office 

1.  NRC  may  establish  field  offices  at  DOE 
sites.  The  functions  of  an  NRC  field  office 
are: 
— assignment  of  NRC  personnel  to  dedicated 

facilities  as  necessary 
— monitor  and  review  all  NRC  work  at  the 

site;  and 
— act  as  an  interface  between  the  NRC 

headquarters  and  the  DOE  Operations 

Office 

B.  Effective  Date 

This  MOU  shall  become  effective  upon  the 
latter  date  of  signature  of  the  NRC  Chairman 
or  the  DOE  Secretary  or  their  designees.  This 
MOU  shall  remain  in  effect  until  terminated 
by  mutual  agreement  or  by  written  notice  of 
either  party  submitted  six  months  in  advance 
of  termination. 

C.  Amendments  to  This  MOU 

This  MOU  may  be  modified  or  amended  by 
written  agreement  between  the  NRC 
Chairman  and  the  DOE  Secretary,  or  their 
designees  as  appropriate. 

For  U.S.  Nuclear  Regulatory  Commission. 

Dated:  October  15, 1998. 
Shirley  Ann  Jackson, 
Chairman. 

For  U.S.  Department  of  Energy. 

Dated:  November  24, 1998. 
Bill  Richardson, 
Secretary. 
(FR  Doc.  99-1701  Filed  1-25-99;  8:45  am) 
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Atlas  Corporation;  Director's  Decision 
Under  10  CFR  2.206 

summary:  Notice  is  hereby  given  that  a 
request  for  Heari  ig  and  Petition  for 
Leave  to  Interver  e  (Petition)  filed  by  the 
State  of  Utah  (St<  te)  has  been  reviewed 
by  the  staff  as  a  p  etition  under  10  CFR 
2.206.  in  accorda  nee  with  10  CFR 
2.1205(1)(2).  For  -easons  explained  in 
Director's  Decisii  »n  DD-99-02,  dated 
January  20,  1999  the  Petition  has  been 
denied. 

On  August  2,  1 988,  Atlas  Corporation 
(Atlas)  submittec  an  application  for  a 
license  amendment  to  revise  its  site 
reclamation  planj  for  uranium  mill 
tailings  at  its  site  near  Moab,  Utah.  On 
April  4, 1994,  notice  of  Receipt  of 
Application  and  notice  of  Opportunity 
for  Hearing  on  the  application  were 
published  in  the  jFederal  Register.  59  FR 
16,665  (1994).  oi  July  13, 1998.  the 
State  filed  its  Petttion  stating  that  if  the 
Petition  is  found  to  be  untimely  that  it 
be  treated  as  a  IC  CFR  2.206  petition  in 
accordance  with  10  CFR  2.1205(1)(2}. 
The  Petition  was  filed  by  Denise 
Chancellor.  Assistant  Attorney  General 
on  behalf  of  the  State.  By  Memorandum 
and  Order  dated  August  13, 1998.  the 
Presiding  Officei  determined  that  the 
Petition  was  ine);cusably  late  and  would 
be  treated  as  a  p«  tition  imder  10  CFR 
2.206,  in  accords  nee  with  10  CFR 
2.1205(1)(2).  On  iDctober  22,  1998,  notice 
of  receipt  of  the  Petition  was  published 
in  the  Federal  Register.  63  FR  56667 
(1998). 

In  its  Petition,  the  State  asserted  that 
if  Atlas  were  to  {  roceed  with  its 
reclamation  plar  as  approved  by  the 
Nuclear  Regulatciry  Commission,  it 
would  be  in  viol  ution  of  10  CFR  Part  40. 
Appendix  A.  Th  j  Petition  was  referred 
to  the  Director  o:  the  Office  of  Nuclear 
Material  Safety  a  nd  Safeguards.  As 
provided  by  Sec  ion  2.206  and 
discussed  in  the  Federal  Register 
notice,  appropriate  action  was  taken  on 
this  Petition.  Thi  i  staff  reviewed  the 
specific  assertioi  is  made  by  the  State 
and  concluded  t  lat  the  Petition  should 
be  denied.  The  basis  for  the  staffs 
conclusions  are  detailed  in  Director's 
Decision  DD-9&-02.  dated  January  20, 
1999.  A  copy  of  ;he  Director's  Decision 
is  available  for  inspection  at  the 
Commission's  P  iblic  Document  Room 
at  2120  L  Street,  N.W..  Washington,  DC 
20555. 

FOR  FURTHER  INFpRMATION  CONTACT: 
Myron  Fliegel,  Petition  Manager, 
Telephone  (301  415-6629. 


Dated  at  Roclcville.  Maryland,  this  20  day 
of  January,  1999. 

For  the  Nuclear  Regulatory  Commission. 
Carl  I.  Paperiello, 

Director.  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

Director's  Decision  Under  10  CFR  2.206 

/.  Introduction 

On  August  2,  1988,  Atlas  Corporation 
(Atlas  or  licensee)  submitted  an 
application  for  a  license  amendment  to 
revise  its  site  reclamation  plan  for 
uranium  mill  tailings  at  its  site  in  Moab, 
Utah.  On  April  4,  1994.  notice  of 
Receipt  of  Application  and  notice  of 
Opportimity  for  Hearing  on  the 
application  were  published  in  the 
Federal  Register.  59  FR  16665  (1994). 
On  July  13. 1998,  the  State  of  Utah 
(State  or  Utah)  filed  the  State's  Request 
for  Hearing  and  Petition  for  Leave  to 
Intervene  (Petition).  By  Memorandum 
and  Order  dated  August  13, 1998,  the 
Atomic  Safety  and  Licensing  Board 
determined  that  the  petition  was 
inexcusably  late  and  would  be  treated  as 
a  petition  under  10  CFR  2.206,  in 
accordance  with  10  CFR  2.1205(1)(2). 

In  its  Petition,  the  State  asserts  that  if 
Atlas  were  to  proceed  with  its 
reclamation  plan  as  approved  by  the 
U.S.  Nuclear  Regulatory  Commission 
(NRC),  it  would  not  meet  the 
requirements  of  10  CFR  Part  40, 
Appendix  A.  More  specifically,  the 
State  asserts  that  the  rock  apron  design 
(armoring  the  side  slope  and  toe  of  the 
tailings  pile)  does  not  provide 
reasonable  assurance  against 
engineering  failure  at  the  Atlas  Uranium 
Tailings  Site,  and  thus  does  not  satisfy 
Appendix  A.  As  bases  for  its  assertion 
it  is  stated  that  the  unpredictability  of 
flood  events,  erosion,  and  vegetation 
growth  along  the  river  banks  makes 
computation  of  the  probability  of  river 
migration  extremely  difficult  and  that, 
therefore,  conservatism  should  be  built 
into  how  the  tailings  pile  is  eirmored. 
The  State,  furthermore,  references  an 
April  2, 1998,  memorandum  from  its 
Department  of  Environmental  Quality, 
Division  of  Radiation  Control  (DRC), 
wherein  it  is  stated  that:  (1)  There  are 
two  different  conceptual  designs  for  the 
Atlas  tailings  pile  apron — one  presented 
by  Atlas  and  accepted  by  NRC.  and  the 
second  presented  by  the  U.S.  Army 
Corps  of  Engineers  (ACE);  (2) 
assumptions  and  inputs  to  the 
conceptual  models  result  in  the  size, 
gradation,  and  volume  of  rock  necessary 
to  protect  the  tailings  pile  from  erosion 
by  the  Colorado  River;  (3)  the  DRC  staff 
has  concluded  that  the  ACE  approach  is 
more  protective  of  the  tailings  pile  side 
slopes;  and  (4)  the  DRC  staff  disagrees 


with  the  NRC  conclusion  that  the  Atlas 
design  provides  the  necessary 
protection  of  the  tailings  pile  in  the 
event  of  river  migration.  A  letter 
acknowledging  receipt  of  the  Petition 
and  its  status  for  consideration  pursuant 
to  10  CFR  2.206  was  sent  to  the  State  on 
September  26, 1998. 

n.  Background 

In  1997,  the  NRC  staff  issued  NUREG- 
1532  "Final  Technical  Evaluation 
Report  for  the  Proposed  Revised 
Reclamation  Plan  for  the  Atlas 
Corporation  Moab  Mill"  (TER), 
presenting  its  evaluation  of  technical 
issues  related  to  Atlas  Corporation's 
proposed  reclamation  plan  for  the 
uranium  mill  tailings  pile.  Among  the 
issues  considered  was  the  ability  of  the 
proposed  erosion  protection  design  to 
prevent  erosion  from  various  flooding 
events  over  long  periods  of  time.  One  of 
the  features  of  the  erosion  protection 
design  evaluated  in  the  TER  was  the 
ability  of  the  self-launching  rock  apron 
to  prevent  erosion  of  the  tailings  if  the 
Colorado  River  were  to  migrate  to  the 
pile. 

In  the  TER,  the  staff  concluded  that 
the  rock  apron  provided  adequate 
protection  for  the  reclaimed  tailings 
pile,  in  the  unUkely  event  that  the 
Colorado  River  migrated  several 
himdred  feet  and  reached  the  toe  of  the 
pile.  The  adequacy  of  the  apron  design 
was  questioned  by  the  State  and  the 
Grand  Coimty  Council  (GCC).  In 
addition,  the  GCC  funded  a  report 
developed  by  the  ACE  that  indicated 
that  the  rock  apron  had  not  been 
designed  properly.  The  GCC  also 
solicited  the  opinions  of  vegetation  and 
geomorphic  experts  and  provided  those 
opinions  to  the  State.  These  reports, 
questions,  and  comments  were 
transmitted  to  the  NRC  staff  by  the  State 
by  letters  dated  November  10. 1997,  and 
January  9,  1998. 

Because  the  1997  TER  only 
summarized  the  NRC  staff  review  of  the 
rock  apron,  a  supplemental  report  (SR) 
was  developed  to  address  in  detail  the 
questions  and  concerns  raised  by  the 
DRC.  The  SR  addressed  specific  aspects 
of  the  staff  review  and  provided  a 
detailed  technical  basis  for  the  staffs 
conclusions  on  the  adequacy  of  the  rock 
apron.  The  SR  also  addressed  issues 
raised  by  the  GCC  and  the  ACE.  Specific 
topics  that  were  addressed  included:  (1) 
Potential  for  erosion  and  migration  of 
the  Colorado  River;  (2)  riprap  size 
needed  for  the  side  slopes  to  protect 
from  overland  or  overtopping  flows;  (3) 
riprap  size  needed  to  protect  the  side 
slope  from  velocities  in  the  river;  (4) 
rock  volume  needed;  (5)  river  velocities; 
(6)  vegetation/tamarisk  growth  and  the 
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effects  on  river  flow  velocities;  (7)  ACE 
design  procedures,  including  specific 
discussions  of  computations  and 
analytical  methods;  (8)  potential  for 
cohesive  soils  to  affect  the  performance 
of  the  rock  apron;  (9)  reasonable 
assurance  requirements,  NRC  staff 
review  procedures,  and  other  regulatory 
requirements;  (10)  post-licensing 
monitoring  and  maintenance;  and  (11) 
other  conservatisms  in  the  design.  Each 
of  these  factors  was  discussed  in  a 
degree  of  detail  that  was  not  provided 
in  the  TER.  In  addition,  specific 
contentions  and  questions  raised  by  the 
GCC,  ACE,  and/or  DRC  were  addressed. 

///.  Discussion 

As  discussed  in  the  TER,  the  staff 
considers  that  an  adequate  design  has 
been  provided  for  the  rock  apron  to  be 
placed  at  the  toe  of  the  Atlas  tailings 
pile  side  slope  near  the  Colorado  River. 
This  conclusion  is  based  on  many 
factors,  including  evaluation  of  design 
details  that  are  very  site-specific. 

For  the  Atlas  site,  the  design  of  the 
rock  apron  is  affected  by  three  principal 
factors:  (1)  The  velocity  or  shear  stress 
that  is  used  in  various  analytical 
methods  to  determine  the  rock  size 
necessary  to  resist  erosive  forces;  (2)  the 
analytical  methods  that  are  used  to 
determine  rock  size,  layer  thickness, 
and  rock  volume;  and  (3)  the  estimated 
scour  depth  that  is  used  to  determine 
volume  of  rock  needed  in  the  apron.  For 
each  of  these  factors,  there  may  be 
several  acceptable  methods  for 
estimating  and  calculating  the 
parameters.  For  example,  a  designer 
could  assume  various  combinations  of 
values  for  velocity,  shear  stress,  radius 
of  ciuTrature,  or  other  inputs  to  a  design 
method  and  arrive  at  different  estimates 
of  rock  size  and  rock  volume.  Also,  each 
parameter  requires  input  data,  based  to 
a  great  extent  on  the  assumed 
configuration  of  the  river  and  other 
assumptions  related  to  expected  river 
velocities. 

It  should  also  be  emphasized  that 
there  are  many  procedures  for 
determining  the  rock  sizes  necessary  to 
resist  erosion.  Over  the  years,  various 
Government  agencies  and  individuals 
have  developed  procedures  that  best 
suit  their  needs,  given  the  degree  of 
conservatism  necessary,  the  risk  to 
pubhc  health  and  safety,  and  other 
factors,  such  as  cost.  Use  of  any  specific 
one  of  those  procediu-es,  including  the 
ACE  procedure,  for  determining  rock 
size,  is  not  necessarily  "correct"  nor 
required.  It  should  be  recognized  that 
different  methods  are  used  by  different 
organizations  and  agencies.  ACE's 
special  need  to  protect  embankments, 
where  erosion  or  failure  could 


immediately  jeopardize  many  lives 
behind  those  structures,  is  not 
necessarily  the  needs  of  designers  to 
provide  reasonable  assurance  of  tailings 
stabihty,  or  to  meet  the  requirements  of 
10  CFR  Part  40,  Appendix  A. 

The  staff  considers  it  important  to  use 
input  parameter  values  that  can  be 
reasonably  expected  to  affect  the  rock 
apron  (if  die  river  were  to  migrate),  not 
values  that  are  based  on  very 
conservative  assumptions.  For  many 
situations  where  streambank  erosion  is 
imminent,  a  bank  configuration  can  be 
easily  determined,  based  on  observed 
conditions.  However,  in  this  case,  the 
main  river  channel  is  hundreds  of  feet 
away  and  not  threatening  the  tailings 
pile,  and  the  rock  apron  must  be 
designed  for  some  future  unknown 
configuration  of  the  river.  Therefore,  the 
staff  assumed  that  the  river  would  retain 
its  principal  characteristics,  even 
though  it  had  migrated.  Recognizing 
that  exact  characteristics  would  be 
difficult  to  predict,  the  staff  assumed 
that  the  river  would  retain  the  same 
width,  depth,  radius  of  curvature,  and 
velocity.  It  is  also  possible  that  the  river 
would  migrate  and  develop 
characteristics  such  as  increased  width, 
decreased  depth,  decreased  velocity, 
and  increased  radius  of  curvature;  such 
assumptions  would  result  in  lesser  rock 
apron  designs  being  protective  of  the 
pile. 

In  making  assiunptions  such  as  those 
discussed  above,  the  staff  is  required  by 
10  CFR  Fart  40,  Appendix  A,  to  have 
reasonable  assurance  of  tailings 
stability.  The  staff  is  not  required  to 
make  a  determination  with  absolute 
certainty.  Therefore,  given  the  fact  that 
river  migration  to  the  pile  in  itself  is 
unlikely,  the  staff  is  required  only  to 
assume  a  reasonable  configuration,  not 
necessarily  an  extreme  configuration 
that  maximizes  every  design  parameter 
or  input  to  a  riprap  design  method. 
Recognizing  that  a  considerable  eunount 
of  judgment  is  necessary  to  predict 
design  conditions  at  this  site  ,  such  as 
river  configuration  or  river  velocity,  it  is 
not  the  position  of  the  NRC  staff  to 
assume  the  most  critical  value  for  every 
input  parameter  that  is  used  in  every 
calculation.  Reasonable  assurance  only 
requires  that  input  parameters  be 
selected  within  a  reasonably 
conservative  range  of  values  of  the 
parameter. 

It  should  be  emphasized  that  the  staff 
does  not  consider  the  ACE  analyses  or 
design  method  to  be  incorrect  or 
inappropriate.  Rather,  the  staff 
considered  that  the  input  parameters 
selected  for  use  in  the  emalyses  were 
overly  conservative  for  this  specific 
application  and  do  not  represent 


conditions  that  can  reasonably  be 
expected  to  occur  if  the  river  were  to 
migrate  to  the  rock  apron.  In  the  SR,  the 
staff  provided  many  reasons  to  support 
its  conclusion  that  the  licensee's  design 
was  adequate  and  provided  extensive 
discussion  to  show  that  the  ACE  report 
overestimates  the  riprap  sizes  and 
quantity  of  rock  required  for  the  rock 
apron  to  provide  reasonable  assurance 
of  tailings  stability.  In  summary,  based 
on  independent  analyses  of  the 
licensee's  proposal  and  the  information 
provided  the  DRC  and  ACE,  the  staff 
concludes  that  Atlas  proposes  to  use  a 
volume  and  size  of  rock  that  is  larger 
than  the  voliune  and  size  computed  by 
the  staff. 

Each  of  the  assertions  made  by  the 
State  in  the  Petition  have  been 
addressed  previously  by  the  staff.  The 
staff  provided  its  initial  findings  in  its 
TER  and  provided  further  details  of  the 
staff  analysis  in  its  supplemental  report 
that  was  transmitted  to  the  State  by 
letter  dated  February  26,  1998.  The  staff 
has  provided  detailed  technical  bases 
for  its  conclusion  that  the  design  of  the 
rock  apron  meets  the  requirements  of  10 
CFR  Part  40,  Appendix  A. 

The  State  was  offered  an  opportunity 
to  provide  additional  information  to 
further  address  its  assertions.  The  State 
indicated  that  no  additional  information 
would  be  provided  for  staff  review  or 
consideration. 

Each  of  the  State's  assertions  is 
addressed  in  the  foUovkring  discussions. 
Each  assertion  is  stated  and  a  brief 
smnmary  of  the  staffs  analysis  is 
provided.  If  additional  details  are 
needed,  they  may  be  found  in  the  staffs 
SR. 

Assertion  1 .  The  impredictability  of 
flood  events,  erosion,  and  vegetation 
growrth  along  the  river  banks  makes 
computation  of  the  probability  of  river 
migration  very  difficult,  and  therefore 
conservatism  should  be  built  into  the 
tailings  pile  design. 

The  staff  agrees  that  the  computation 
of  the  probability  of  river  migration  is 
difficult.  However,  the  staff  has 
concluded  that  the  potential  for 
migration  of  the  Colorado  River  to  the 
tailings  pile  is  very  low  and  has 
provided  several  bases  supporting  that 
conclusion.  The  staff  has  also  concluded 
that  adequate  conservatism  has  been 
provided  by  the  apron  design  to 
demonstrate  that  Part  40  requirements 
have  been  met  and  has  provided 
detailed  analyses  and  technical  bases 
supporting  that  conclusion. 

First,  the  staff  examined  aerial 
photographs  of  the  Colorado  River  in 
this  area,  taken  over  a  period  of  about 
47  years.  Those  photographs  verified 


3990 
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that  very  little  er  )sion  has  occurred  over 
that  period  of  tin^e. 

Second,  the  stdff  reviewed  a  report 
prepared  by  exp«  rt  geomorphologists 
that  addressed  the  river  migration  issue. 
In  that  report,  it  was  concluded  that 
river  migration  Was  unlikely  and  that 


rather  than  erosion, 


has  occurred  in  s  ome  areas  near  the 
pile.  Those  expert  geomorphologists 
also  examined  aarial  photographs  and 
concluded  that: '  Review  of  available 
historical  photographs  indicates  that  the 
right  bank  *  *  *  has  remained 
remarkably  fixed  spatially."  (Emphasis 
added.)  1 

Third,  the  staff  has  visited  the  site 
several  times  anq  has  determined  that 
only  some  minor|  erosion  of  the  river 
banks  has  occurred  and  that  this  can  be 
attributed  to  sloughing,  rather  than 
erosion  from  rivOT  velocities.  In  fact,  it 
was  this  minor  erosion  that  led  the  staff 
to  question  the  original  conclusion  of 
the  licensee  that  the  river  would  not 
erode. 

Fourth,  despit)  i  the  information 
available  on  channel  stability,  a 
conservative  app  roach  was  taken  by 
Atlas  in  its  reclai  nation  plan  by 
assuming  that  thi  5  Colorado  River  would 
migrate  to  the  tailings  pile  and  by 
designing  the  ere  sion  protection  apron 
to  account  for  that  event.  This  approach 
eliminated  the  m  sed  for  Atlas  to  conduct 
further  detailed  analyses  of  river 
migration  and  provided  a  design  that 
exceeds  the  reasonable  assurance 
requirements  spacified  in  Part  40, 
Appendix  A.       | 

Fifth,  the  staff  examined  the  effects  of 
increased  vegetation  growth  on  the 
erosion  potential  of  the  Colorado  River. 
The  staff  perfomied  independent 
calculations  and  concluded  that  the 
potentially  increased  density  of 
larisks  in  the 
river  will  not 
:t  river  velocities.  Staff 
licate  that  the 
ty  will  be  only  slightly 
iver  chaimel  near  the 
sd  on  staff  experience 
jodplains  and  the 
widespread  use  of  vegetation  to  stabilize 
chaimel  banks,  i  is  also  likely  that 
increased  vegeta  ion  density  of  the  river 
will  increase  the  erosion  resistance  of 
the  chaimel  ban!  s  and  floodplain  area 
near  the  tailings  pile. 

Assertion  2.  T  »ere  are  two  different 
conceptual  desif  ns:  one  presented  by 
Atlas  and  accept  ed  by  the  staff;  and  the 
second  presentei  1  by  the  ACE. 

The  staff  has  r  jcognized  for  some  time 
that  there  are  tw  d  designs  and  that  the 
designs  are  different.  In  the  SR,  the  staff 
addressed  the  Ai  IIE  design  and  provided 
a  detailed  analyj  is  of  the  ACE  method 


vegetation  and  ta 
floodplains  of  th^ 
significantly  affe 
computations  int 
maximum  veloci 
increased  in  the  | 
tailings  pile.  Bas 
with  vegetated 


and  the  use  of  various  input  parameters 
to  the  ACE  method.  The  staff  performed 
a  detailed  review  of  the  analyses, 
provided  in  the  ACE  report,  that  were 
used  to  assess  the  rock  requirements  for 
the  apron.  The  staff  evaluated  input 
parameters  related  to  computation  of 
scour  depths,  river  velocities,  increases 
in  river  velocities  at  channel  bends,  and 
factors  of  safety.  The  staff  also  examined 
the  technical  basis  for  the  development 
of  the  ACE  procedure,  including  the 
supporting  laboratory  data.  The  staffs 
analysis  of  the  ACE  report  is  also 
discussed  in  Assertion  3,  below. 

Assertion  3.  Assumptions  and  inputs 
to  the  conceptual  models  results  in 
differences  in  the  size,  gradation,  and 
volume  of  rock  necessary  to  protect  the 
tailings  pile  from  erosion  by  the 
Colorado  River. 

The  staff  has  recognized  that 
differences  in  input  parameters  can 
significantly  affect  the  size  and  volume 
of  rock  required  for  the  rock  apron. 
Extensive  discussion  of  the  ACE  report 
and  the  ACE  design  method  were 
provided  in  the  SR. 

Based  on  its  review  of  the  ACE  report, 
the  staff  concluded  that  the  design 
parameters  selected  for  use  in  the  ACE 
calculations  of  rock  size  were  very 
conservative  and  did  not  reflect 
conditions  that  are  likely  to  occur  at  the 
rock  apron  if  the  river  migrated  to  the 
tailings  pile.  Velocities,  radii  of 
curvature,  and  scour  depths  were  based 
on  conditions  that  currently  exist 
upstream,  but  do  not  exist  in  the 
vicinity  of  the  apron.  Velocities  that 
would  affect  the  apron  will  likely  be 
smaller,  and  radii  of  curvature  greater, 
than  those  that  currently  exist  upstream 
of  the  site.  In  addition,  the  methods 
used  by  ACE  to  determine  design 
velocities,  increases  in  velocities  in 
bends,  and  scour  depths  are 
conservative  and  incorporate  large 
factors  of  safety  that  may  not  be 
necessary  to  provide  reasonable 
assurance  that  Appendix  A 
requirements  are  met.  The  staff, 
however,  concluded  that  if  reasonable 
and  likely,  values  of  chaimel  velocity 
and  channel  ciu^ature  are  used  in  the 
ACE  method,  the  rock  apron  design 
proposed  by  Atlas  is  acceptable,  even  if 
all  the  other  ACE  safety  factors  are  taken 
into  account. 

Assertion  4.  The  DRC  staff  has 
concluded  that  the  ACE  approach  is 
more  protective  of  the  tailings  pile  side 
slope. 

The  staff  agrees  that  the  ACE  design 
is  more  conservative  than  the  design 
approved  and  would  protect  the  pile 
under  more  severe  conditions  if  such 
conditions  were  to  occur.  Use  of  the 
ACE  approach  to  determine  rock  size 


and  voliune  results  in  larger  quantity  of 
larger  rock.  However,  the  staff  has 
concluded  that  the  design  proposed  by 
Atlas  is  acceptable  and  that  more  and 
larger  rock  is  not  required  to  meet  the 
requirements  of  Appendix  A. 

m  the  SR,  the  staff  provided  an 
extensive  discussion  of  how  the 
reasonable  assurance  requirements  are 
met  by  the  proposed  design.  Further 
discussion  was  also  provided  on  the  use 
of  standard  review  plans  and  design 
procedures  that  reflect  an  approach  to 
tailings  management  that  incorporates 
an  appropriate  level  of  safety. 

of  considerable  importance  in  the 
NRC  staffs  assessment  of  Atlas' 
proposed  design  of  the  rock  apron  is  the 
concept  of  "reasonable  assurance."  NRC 
regulations  require  (Part  40,  Appendix 
A,  Criterion  6)  "*  *  *  a  design  which 
provides  reasonable  assurance  of  control 
of  radiological  hazards  to  *  *  *  be 
effective  for  1000  years*  *  *  ."This 
requirement  comes  directly  fi"om  U.S. 
Environmental  Protection  Agency  (EPA) 
requirements  in  40  CFR  Part  192.  These 
standards  do  not  require  absolute  nor 
even  near  certainty. 

Several  reasons  can  be  offered  to 
justify  the  appropriateness  of  a 
"reasonable  assurance"  requirement, 
rather  than  a  more  conservative 
requirement.  Of  primary  importance  is 
that  exposure  to  uranium  mill  tailings 
do  not  pose  an  immediate  acute  risk  to 
the  health  and  safety  of  individuals. 
Rather,  the  risk  posed  by  tailings  is  from 
continual  exposure  to  low  levels  of 
radioactivity  and  is  a  long-term 
cumulative  risk.  If  control  of  tailings 
were  lost  (for  example,  if  an  earthquake 
beyond  the  design  basis  were  to  damage 
the  cover  and  expose  tailings),  actions 
could  be  taken  to  repair  the  damage, 
with  little  likelihood  of  endangering 
individuals. 

Additionally,  uranium  mill  tailings 
disposal  sites  will  be  under  perpetual 
government  custodial  care.  If  the 
features  providing  control  of  the  tailings 
were  damaged  or  compromised  in  the 
future,  the  government  custodian  could 
assess  the  situation  and  provide  repairs. 
Although  NRC  standards  require  that 
the  design  for  control  of  radiological 
hazards  not  rely  on  maintenance,  the 
concept  of  "reasonable  assurance"  does 
not  preclude  contemplation  of 
government  custodian  actions  in 
imusual  or  unlikely  situations. 

Finally,  the  rock  apron  does  not  have 
to  withstand  a  single,  severe  event  that 
could  occur  without  warning  at  any 
time.  Tliis  is  imlike  the  situation  in 
designing  protection  from  earthquakes 
or  severe  precipitation.  For  those  events, 
the  protective  design  may  not  be  tested 
for  decades  or  centuries  and  then,  in  a 
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very  short  time,  have  to  perform  with  a 
design  event.  If  the  Colorado  River  were 
to  migrate  towards  the  tailings  pile,  it 
would  occur  over  decades  or  centuries. 
There  would  be  ample  time  to 
determine  whether  the  assumptions 
used  in  the  design  of  the  rock  apron 
(e.g..  the  scour  depth,  river  curvature, 
river  velocity,  etc.)  were  correct  or 
appropriate. 

In  summary.  NRC  regulations  and 
EPA  standards  do  not  require  the  degree 
of  certainty  about  the  potential  future 
threats  to  the  rock  apron  that  would 
require  an  extremely  conservative 
design,  but  rather  "reasonable 
assurance"  that  the  design  will  protect 
the  tailings  pile. 

Assertion  5.  The  DRC  disagrees  with 
the  NRC  conclusion  that  the  Atlas 
design  provides  the  necessary 
protection  of  the  tailings  pile.  DRC 
asserts  that  the  apron  design  does  not 
meet  the  requirements  of  10  CFR  Part 
40.  Appendix  A. 

As  discussed  in  the  TER  and  SR,  the 
staff  performed  detailed  evaluations  of 
the  proposed  design.  Based  on  those 
evaluations,  the  staff  concludes  that:  (1) 
A  conservative  approach  was  taken  by 
Atlas  in  its  reclamation  plan  by 
assuming  that  the  Colorado  River  would 
migrate  to  the  tailings  pile  and  by 
designing  the  erosion  protection  apron 
to  accoimt  for  that  event;  (2)  the  rock 
size  of  11  inches  proposed  by  Atlas  for 
the  rock  apron  is  greater  than  the  rock 
size  of  about  2.4  inches  required  to 
resist  velocities  produced  by  the 
Colorado  River  on  th  3  collapsed  rock 
apron,  based  on  the  most  conservative 
calculated  channel  velocity  and 
considering  the  effects  of  channel 
curvature  and  increased  shear  forces  on 
the  outside  of  channel  bends;  (3)  the 
volume  of  rock  provided  for  the  apron 
is  acceptable;  (4)  the  maximum  river 
velocity  that  should  be  used  for  the 
design  of  the  rock  apron  for  reasonable 
assurance  is  approximately  5.2  feet  per 
second  (ft/sec),  rather  than  the  6.9  ft/sec 
used  by  ACE;  (5)  the  potentially 
increased  density  of  vegetation  and 
tamarisks  in  the  floodplains  of  the  river 
will  not  significantly  affect  river 
velocities  in  the  channel;  (6)  the  design 
parameters  selected  for  use  in  the  ACE 
calculations  of  rock  size  are  very 
conservative  and  are  not  likely  to  reflect 
conditions  that  vvrill  exist  at  the  rock 
apron,  if  the  river  were  to  migrate  to  the 
pile  in  the  future;  (7)  cohesive  soils  that 
could  adversely  affect  the  performance 
of  the  apron  are  not  significantly 
present;  (8)  the  requirement  of 
reasonable  assurance  of  site  stability  for 
a  period  of  200-1000  years  is  met  by  the 
proposed  apron  design;  (9)  a  post- 
licensing  monitoring  and  maintenance 


program  will  be  implemented  for  this  by 
the  long-term  custodian  and  will  help  to 
assure  that  requirements  are 
continuously  met  and  to  assure  that  any 
unexpected  problems  occurring  at  the 
site  will  be  promptly  detected  and 
mitigated;  (10)  the  current  design 
includes  an  over-designed  volume  of 
5.3-inch  rock  on  the  side  slope  of  the 
tailings  pile  that  would  be  available  to 
also  launch  into  any  gaps  formed  in  the 
laimched  11-sinch  rock;  (11)  the  riprap 
for  the  side  slopes  is  designed  for  a 
precipitation  intensity  approaching  the 
world  record  rainfall  intensity;  and  (12) 
the  riprap  layer  thickness  exceeds  the 
design  criteria  routinely  accepted  by  the 
staff;  and  (13)  the  rock  sizes  that  wrill 
actually  be  constructed  will  likely 
exceed  the  sizes  proposed  by  Atlas. 

IV.  Conclusions  and  Recommendations 

The  NRC  staff  has  reviewed  the 
concerns  and  issues  raised  in  the  State's 
Petition  and  has  concluded  that  the  rock 
apron  design  for  the  Atlas  reclamation 
plan  complies  with  10  CFR  Part  40. 
Appendix  A.  For  the  reasons  discussed 
above,  no  basis  exists  for  taking  any 
action  in  response  to  the  Petition. 
Accordingly,  no  action  pursuant  to 
Section  2.206  is  being  taken. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  January,  1999. 

For  the  Nuclear  Regulatory  Ckiminission. 
Carl  J.  Paperiello, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 
(FR  Doc.  99-1702  Filed  1-25-99;  8:45  ami 
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POSTAL  RATE  COMMISSION 
[Docket  No.  IM99-1;  Order  No.  1226] 

International  Mail  Report 

(Authority:  39  U.S.C.  3663) 
AGENCY:  Postal  Rate  Commission. 
ACTION:  Notice  concerning  international 
mail  report. 

SUMMARY:  This  document  notes  the 
establishment  of  a  docket  for  matters 
related  to  the  Commission's  new  annual 
international  mail  reporting 
responsibilities.  It  defers  a  formal 
rulemaking  on  permanent  data 
submission  requirements  supporting 
this  effort,  but  invites  comments  related 
to  preparation  of  the  initial  report  to 
Congress.  These  actions  facilitate 
compliance  with  a  new  statutory 
provision  requiring  the  Commission  to 
prepare  an  annual  report  on 
international  mail. 

DATES:  Initial  written  comments  are  due 
by  January  29,  1999;  reply  comments  are 


due  by  February  5, 1999.  See 
Supplementary  Information  for  other 
dates. 

ADDRESSES:  Send  comments  to  Margaret 
P.  Crenshaw,  Secretary,  Postal  Rate 
Commission,  1333  H  St.  NW.,  Suite  300. 
Washington.  DC  20268-0001. 

FOR  MORE  INFORMATION 
CONTACT:  Stephen  L.  Sharfman. 
General  Counsel.  1333  H.  St.  NW.. 
Washington.  DC  20268-0001  at  202- 
789-6820. 

SUPPLEMENTARY  INFORMATION:  On 
October  21,  1998,  Public  Law  105-277 
was  signed  into  law,  adding  section 
3663  to  the  Postal  Reorganization  Act. 
This  amendment  requires  that  by  July  1 
of  each  year,  the  Commission  transmit 
to  the  U.S.  Congress  a  comprehensive 
report  of  costs,  revenues,  and  volumes 
the  Postal  Service  accrues  in  connection 
with  mail  matter  conveyed  between  the 
United  States  and  other  coimtries  for  the 
prior  fiscal  year.  It  also  requires  the 
Service  to  provide,  by  March  1 5 ,  data 
the  Commission  may  need  to  prepare 
the  report.  It  further  directs  that  tiie  data 
be  in  sufficient  detail  to  enable  the 
requisite  analysis  to  be  performed  under 
methods  the  Commission  determines 
appropriate  for  analysis  of  rates  for 
domestic  mail. 

In  recognition  of  this  responsibility, 
the  Commission  issued  order  no.  1226 
(January  15,  1999)  establishing  the 
docket  designation  "IM99-1"  to  refer  to 
international  mail  and  to  reflect  the 
unique,  ongoing  nature  of  the  required 
report.  The  order  also  addressed  the 
following  matters. 

Deferral  of  rulemaking  given 
impending  report  deadline.  On 
December  16. 1998.  United  Parcel 
Service  (UPS)  asked  the  Commission  to 
institute  a  rulemaking  to  determine  the 
data  to  be  provided  to  the  Commission 
and  the  methods  to  be  used  by  the 
Commission  in  analyzing  the  costs, 
revenues,  and  volumes  of  each 
international  mail  product  for  the 
required  report.  UPS  asserts  that  it  has 
a  vital  interest  in  ensuring  that  Postal 
Service  international  products  with 
which  it  competes  are  not  subsidized  by 
other  Postal  Service  offerings.  It  notes 
that  the  GAO  has  recently  reported  that 
several  of  the  Postal  Service's 
competitive  international  mail  products 
are  currently  being  provided  at  a  loss.  It 
observes  that  analyzing  the  costs, 
volumes,  and  revenues  of  international 
mail  is  a  new  responsibility  for  the 
Commission,  and  argues  that  in 
deciding  what  data  and  what  methods 
to  use,  the  Commission  is  likely  to 
benefit  from  the  input  of  interests 
affected  by  international  mail. 
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Section  3663  contemplates  an  ongoing 
responsibility  of  the  Commission  to 
analyze  international  mail  costs  and 
revenues.  It  therefore  may  be 
appropriate  to  establish  permanent  rules 
concerning  data  tpat  the  Postal  Service 
should  provide  t6  enable  the 
Commission  to  carry  out  this 
responsibility.  However,  it  appears  that 
initiating  traditiotial  procedures  leading 
to  the  adoption  of  permanent  data 
reporting  rules  would  not  be  useful  at 
this  time,  given  tie  short  period  that 
remains  for  obtaining  the  data  on  which 
the  initial  study  will  be  based. 

Establishing  permanent  data  reporting 
rules  will  involve  a  5  U.S.C.  553 
rulemaking  of  thq  type  UPS  suggests, 
but  a  rulemaking  ordinarily  requires 
more  time  than  is  available  to  obtain 
data  for  the  initial  report.  The 
Commission  must  decide  what  data  are 
necessary  in  advice  of  that  deadline, 
and  a  rulemaking  could  delay 
identifying  the  information  needed  to 
prepare  a  report  Ijy  July  1.  Therefore,  the 
Commission  will|defer  establishing  the 
rulemaking  dockdt  requested  by  UPS, 
although  the  Commission  expects  to 
initiate  such  an  ii  iquiry  shortly  after  the 
July  1,  1999  repoit  is  completed. 

Request  for  cor.iments  on  data  and 
other  issues  relat  id  to  the  annual  report. 
Despite  the  short  time  remaining  for 
identifying  data  r  ecessary  for  preparing 
the  first  report,  ir  put  from  interested 
parties  would  be  lelpful,  since  the 
required  report  c(»vers  ground  that  is 
largely  new  to  th«  i  Commission. 
Therefore,  the  Co  mmission  requests 
written  comment }  on  this  topic  on  or 
before  January  291  1999,  and  reply 
comments  on  or  before  February  5, 
1999.  To  facilitate  replies,  all  comments 
will  be  made  ava:  lable  on  the 
Commission's  website  (wvrw.prc.gov)  as 
well  as  in  the  Coiimission's  docket 
room. 

To  help  interested 
comments,  the  C^mm 
them  to  identify 
products  or 
be  analyzed  in 
their  reasons  for 
of  these  products 
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whether  the  level  of  disaggregation  is 
appropriate. 

Identification  of  candidate 
international  mail  products  and  services 
for  purposes  of  39  U.S.C.  3663.  The  list 
of  candidate  products  and  services 
includes:  A.  Inbound  mail:  letter  and 
cards/ AO;  express;  and  parcels.  B. 
Outbound  mail:  letters  and  cards  (letters 
and  letter  packages;  post  cards  and 
postal  cards;  and  aerograms);  other 
articles:  printed  matter,  including  small 
packets  and  matter  for  the  blind  (air  and 
surface);  M-bags  (air  and  surface);  parcel 
post  (air  and  surface);  express  mail 
international  service  (EMS); 
international  priority  airmail  (IPA); 
international  surface  airlift  (ISAL); 
Valuepost/Canada;  bulk  letter  service  to 
Canada;  global  priority  mail;  global 
package  link;  global  parcel  services; 
direct  entry;  international  customized 
mail  (ICM);  and  international  special 
services.  C.  Transit  mail. 

Supporting  data;  request  for 
comments.  The  Postal  Service  annually 
compiles  an  International  Cost  and 
Revenue  Analysis  (ICRA)  containing 
data  on  international  mail  services 
generally  comparable  to  those  presented 
in  the  CRA  for  domestic  mail.  The 
Commission  believes  the  data  in  the 
ICRA  are  necessary  to  support  the 
required  report.  Additionally, 
supporting  data  on  international  mail 
services  comparable  to  those  provided 
in  the  cost  segments  and  components 
(CSC)  report  for  domestic  mail  will  be 
necessary  to  support  the  report.  The 
Commission  invites  parties  to  identify 
any  additional  data  thatthey  believe  are 
likely  to  be  helpful  or  necessary. 
Questions  of  commercial  sensitivity 
should  not  be  an  obstacle  to  submission 
of  data  for  the  Commission's  analysis, 
since  the  Commission  has  procedures 
that  allow  it  to  maintain  and  analyze  in 
camera  data  found  to  be  commercially 
sensitive. 

Finally,  the  Commission  invites 
comments  on  any  other  issues  that 
interested  parties  consider  relevant  to 
the  Commission's  duty  to  analyze  and 
report  on  international  mail  costs, 
volumes,  and  revenues  imder  39  U.S.C. 
3663. 

Dated:  January  21, 1999. 
Margaret  P.  Crenshaw, 

Secretary. 

[FR  Doc.  99-1778  Filed  1-25-99;  8:45  am) 

BILLING  CODE  7710-fW-P 


POSTAL  SERVICE 
Sunshine  Act  Meeting 

TIMES  AND  DATES:  10:00  a.m.,  Monday. 
February  1,  1999;  8:30  a.m.,  Tuesday, 
February  2, 1999. 

PLACE:  Naples,  Florida,  at  the  Registry 
Hotel,  475  Seagate  Drive,  in  the  Lalique 
I  Room. 

STATUS:  February  1  (Closed);  February  2 
(Open). 

MATTERS  TO  BE  CONSIDERED: 

Monday,  February  1 — 10:00  a.m. 
(Closed) 

1.  Consideration  of  Delivery 
Confirmation  Implementation  Date. 

2.  Preliminary  Annual  Performance 
Plan  Targets. 

3.  International  Rates. 

4.  Strategic  Alliance. 

5.  Office  of  the  Inspector  General  FY 
1999  Performance  Plan. 

Tuesday,  February  2 — 8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting, 
January  4-5,  1999. 

2.  Remarks  of  the  Postmaster  General/ 
Chief  Executive  Officer. 

3.  Appointment  of  Members  to  Board 
Committees. 

Tuesday,  February  2 — 8:30  a.m.  (Open) 
[Continued] 

4.  Preliminary  Annual  Performance 
Plan. 

5.  Fiscal  Year  1998  Comprehensive 
Statement  on  Postal  Operations. 

6.  Quarterly  Report  on  Service 
Performance. 

7.  Quarterly  Report  on  Financial 
Results. 

8.  Capital  Investments. 

a.  Small  Parcel  and  Bundle  Sorter 
(SPBS)  Feed  System. 

b.  2,000  Trailers — Additional  Funding 
Request. 

9.  Report  on  the  Southeast  Area  and 
Suncoast  Performance  Cluster. 

10.  Tentative  Agenda  for  the  March  1- 
2, 1999,  meeting  in  Washington,  D.C. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Koerber,  Secretary  of  the 
Board,  U.S.  Postal  Service,  475  L'Enfant 
Plaza,  S.W.,  Washington,  D.C.  20260- 
1000.  Telephone  (202)  268-4800. 
Thomas  J.  Koerber, 
Secretary. 

[FR  Doc.  99-1805  Filed  1-21-99;  4:54  p.m.] 
BILUNG  CODE  7710-12-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40954;  File  No.  SR-NASD- 
98-91] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Time 
Period  for  Filing  information  Requests 
in  Arbitration 

January  19, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")  ^  and  Rule  19b-4 
thereunder,^  notice  is  hereby  given  that 
on  December  8, 1998,  the  National 
Association  of  Securities  Dealers,  Inc., 
through  its  wholly  owned  subsidiary, 
NASD  Regulation,  Inc.  ("NASD 
Regulation"),  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  NASD 
Regulation  has  designated  the  proposed 
rule  change  as  constituting  a  "non- 
controversial"  rule  change  under 
paragraph  (e)(6)  of  Rule  19b-4  under  the 
Exchange  Act,'  which  renders  the 
proposal  effective  upon  receipt  of  this 
filing  by  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  Rule  10321  of  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  to  modify 
the  earliest  date  to  file  document  and 
information  requests  in  arbitration 
proceedings  from  20  business  days  to  45 
calendar  days  after  service  of  the 
Statement  of  Claim  or  upon  filing  of  the 
Answer,  whichever  is  earlier.  Below  is 
the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  in  itaUcs; 
proposed  deletions  are  in  brackets. 
***** 

RULES  OF  THE  ASSOCIATION 


10000.  CODE  OF  ARBITRATION 
PROCEDURE 


10321.  General  Provisions  Governing 
Pre-Hearing  Proceedings 

(a)  (No  change) 

(b)  Document  Production  and 
Information  Exchange 

(1)  Any  party  may  serve  a  written 
request  for  information  or  documents 
("information  request")  upon  another 
party  [twenty  (20)  business]  45  calendar 
days  or  more  after  service  of  the 
Statement  of  Claim  by  the  Director  of 
Arbitration  or  upon  filing  of  the 
Answer,  whichever  is  earlier.  The 
requesting  party  shall  serve  the 
information  request  on  all  parties  and 
file  a  copy  with  the  Director  of 
Arbitration.  The  parties  shall  endeavor 
to  resolve  disputes  regarding  an 
information  request  prior  to  serving  any 
objection  to  the  request.  Such  efforts 
shall  be  set  forth  in  the  objection. 

(2)-(4)  (No  change) 

(c)-(e)  (No  change) 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  is  intended 
to  modify  the  earliest  date  to  file 
document  and  information  requests  in 
arbitration  proceedings  from  20 
business  days  to  45  calendar  days  after 
service  of  the  Statement  of  Claim  or 
upon  filing  of  the  Answer,  whichever  is 
earlier,  to  coincide  with  the  recently 
amended  time  period  to  file  an  Answer 
to  the  Statement  of  Claim. 

In  a  previous  filing  approved  by  the 
Commission  *  and  effective  on  March 
16,  1998,  NASD  Regulation  enlarged  the 
time  to  answer  an  arbitration  claim  fi-om 
20  business  days  to  45  calendar  days, 
and  eliminated  extensions  of  time  to 
answer  except  in  extraordinary 
circumstances.  That  change  was 
proposed  because  requests  for 


'15U.S.C.  78sCb)(l). 
»17CFR240.19b-4. 
» 17  CFR  240.19b-*(e)(6). 


♦Exchange  Act  Rel.  No.  39664  (February  13. 
1998)  (File  No.  SR-NASD-98-07)  63  FR  8727 
(February  20, 1998). 


extensions  of  time  were  common, 
generally  because  respondents  needed 
additional  time  to  develop  a  complete 
answer  to  the  claim.  The  extension  of 
time  to  45  days  was  designed  to  ease  the 
administrative  burden  on  NASD 
Regulation  staff  by  eliminating  the 
burden  of  processing  and  granting 
routine  extensions  of  time. 

NASD  Regulation  has  determined  that 
a  related  change  is  necessary  to  the  rule 
on  discovery  in  arbitration,  Rule  10321, 
which  currently  permits  requests  for 
documents  and  information  to  be  made 
20  business  days  or  more  after  service 
of  the  Statement  of  Claim  by  the 
Director  of  Arbitration  or  upon  filing  of 
the  Answer,  whichever  is  earlier.  The 
20-day  period  was  originally  intended 
to  coincide  with  the  time  to  answer 
claims,  in  order  to  prevent  the 
respondent  from  having  to  respond  to  a 
discovery  request  before  it  had  prepared 
its  answer.  Since  the  time  to  answer  has 
been  extended  to  45  days,  however. 
Rule  10321  could  require  a  party  to 
respond  to  a  document  request  in  20 
business  days  (approximately  a  month), 
which  would  h(.  over  two  weeks  before 
the  party's  answer  was  due.  Therefore, 
to  maintain  the  original  purpose  of  the 
discovery  time  period,  NASD 
Regulation  proposes  that  the  time 
period  in  Rule  10321  be  extended  to  45 
calendar  days  as  well. 

(b)  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Exchange  Act,  which  requires, 
among  other  things,  that  the 
Association's  rules  must  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  NASD  believes  that 
the  proposed  rule  change  will  protect 
investors  and  the  public  interest  by 
faciUtating  a  more  orderly  discovery 
procedure  for  all  parties. 

(B)  Self-Regulatory  Organization 's 
Statement  of  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Exchange  Act,  as 
amended. 

_  (C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 
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m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  Irule  change  has  been 
filed  by  the  Assdciation  as  a  "non- 
controversial"  rule  change  under  Rule 
19b-4(e)(6)  undir  the  Exchange  Act.' 
Consequently,  because  the  foregoing 
proposed  rule  cljange:  (1)  does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  burden  on 
competition;  ana  (3)  does  not  become 
operative  until  January  11,  1999,  more 
than  30  days  from  December  8, 1998, 
the  date  on  whidh  it  was  filed,  and  the 
NASD  provided  jthe  Commission  with 
written  notice  ol  its  intent  to  file  the 
proposed  rule  cl  lange  at  least  five  days 
prior  to  the  filin  5  date,  it  has  become 
effective  pursua  it  to  Section  19(b)(3)(A) 
of  the  Exchange  Act  and  Rule  19b- 
4(e)(6)  thereundisr. 

At  any  time  w  thin  60  days  of  this 
filing,  the  Comnission  may  simimarily 
abrogate  this  proposal  if  it  appears  to 
the  Commissiorijthat  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  lurtherance  of  the 
purposes  of  the  Exchange  Act. 

rV.  Solicitation  pf  Comments 

Interested  pen  (ons  are  invited  to 
submit  written  d  ata,  views,  and 
argiunents  conc<  ming  the  foregoing. 
Including  wheth  er  the  proposal  is 
consistent  with  he  Exchange  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciu  ties  and  Exchange 
Commission,  45  )  Fifth  Street,  NW, 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  al  written  statements 
with  respect  to  tpe  proposed  rule 
change  that  are  filed  with  the 
Commission,  anp  all  written 
communicationi  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  oe  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  IJ.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commissionl's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 


submissions  shi 


SR-NASD-98-«  1  and  should  be 
submitted  by  Fe  jruary  16,  1999. 


» 17  CFR  240.19b- 1(e)(6) 


uld  refer  to  file  number 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-1699  Filed  1-25-99;  8:45  am] 

BtLUNG  CODE  8010-01-M 


TENNESSEE  VALLEY  AUTHORITY 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Tennessee 

Valley  Authority  (Meeting  No.  1511). 

TIME  AND  DATE:  9  a.m.  (EST),  January  27. 

1999. 

PLACE:  Chattanooga  Office  Complex.  110 

Market  Street,  Chattanooga.  Tennessee. 

STATUS:  Open. 

Agenda 

Approval  of  minutes  of  meetings  held 
on  December  9, 1998. 

New  Business 

C — Energy 

Cl.  Supplement  to  Contract  No. 
96X7C-108889-000  with  Bailey 
Controls  Company  for  genuine  Bailey 
Controls  speire  parts,  equipment, 
services,  and  training. 

C2.  Fixed-price  contract  with  National 
Electric  Coil  for  generator  stator 
upgrades  for  various  hydro  plants. 

C3.  Contract  with  G-UB-MK 
Constructors  for  modification  and 
supplemental  maintenance  work  at 
TVA's  Eastern  Region  fossil  and  hydro 
power  generation  facilities. 

Information  Items 

1.  Approval  of  recommendations  for 
resolution  of  wage  rate  and  other 
disputes  with.  Laborers'  International 
Union  of  North  America. 

2.  Approval  of  implementation  of  the 
results  of  negotiations  with  the  Public 
Safety  Service  Employees'  Union  over 
compensation  for  TVA  annual 
employees  for  fiscal  years  1999  and 
2000. 

3.  Approval  of  recommendations 
resulting  from  the  63rd  Annual  Wage 
Conference,  1998 — Construction  Project 
Agreement  Wage  Rates. 

4.  Approval  of  termination  of  the 
Performance  Incentive  Plan. 

5.  Approval  to  file  condemnation 
cases  affecting  the  following 
transmission  lines:  Charleston  District- 
Riceville.  Bradley  County,  Tennessee; 
East  Cleveland-Charleston  District, 
Bradley  County,  Tennessee;  Fulton- 
South  Fulton,  Itawamba  County, 
Mississippi;  Johnsonville-West 
Nashville  Tap  to  Pomona  and  Bums, 
Dickson  County.  Tennessee;  Oneida- 


McCreary,  Scott  County,  Teimessee; 
Oneida-McCreary,  McCreary  County, 
Kentucky;  and  Pinhook-Smyma. 
Rutherford  County.  Tennessee. 

6.  Approval  to  enter  into  a 
nonexclusive  license  with  Shilo  Foods 
permitting  Shilo  Foods  to  practice  and 
have  practiced  TVA's  patent  pending, 
reciprocating  wetlands  technology. 

7.  Sale  of  fee  interest  at  public  auction 
eind  sale  of  permanent  easement  to  the 
United  States  Postal  Service  affecting 
approximately  20.21  acres  of  the  White 
Bridge  Road  property  in  Davidson 
County,  Tennessee,  as  well  as  a 
permanent  easement  over 
approximately  1.03  acres  of  adjoining 
land  (Tract  No.  XNVSC-11,  Parcels  1 
and  2,  and  a  portion  of  Tract  No. 
XNVSC-6SU). 

8.  Grant  of  a  permanent  easement  for 
electric  system  purposes  affecting 
approximately  5.02  acres  of  the 
Russellville.  Kentucky.  Power  Service 
Center,  Logan  Coimty.  Kentucky  (Tract 
No.  XRPSC-2). 

9.  Grant  of  a  permanent  easement  to 
the  Tennessee  Department  of 
Transportation  affecting  approximately 
0.11  acre  of  Huntsville,  Tennessee. 
Substation  land,  Scott  County, 
Tennessee  (Tract  No.  XHUNSS-lH). 

10.  Abandonment  of  transmission  line 
easements  and  rights-of-way  affecting 
approximately  8.16  acres  in  Giles 
County,  Tennessee  (Tract  No.  AP-104, 
Parcels  A  and  B;  Tract  No.  AP-105. 
Parcels  A  and  B;  and  Tract  No.  PF-3. 
Parcels  A.  B,  and  C). 

11.  Sale  of  fee  simple  interest  in 
approximately  2.88  acres  of  land  located 
on  the  Toccoa  River  in  Faimin  County, 
Georgia,  for  purposes  authorized  in 
Section  4(k)(a)  of  the  TVA  Act  (Tract 
No.  XTOCA-1). 

12.  Sale  of  noncommercial, 
nonexclusive  permanent  easements  to 
Claude  Sylvester,  Claude  Dalton,  Jr.,  and 
Charles  Johnson  for  private  water-use 
facilities  affecting  approximately  0.41 
acre  of  land  on  Tellico  Lake,  Monroe 
County.  Tennessee  (Tract  Nos.  XTELR- 
204RE.  -205RE,  and  -206RE). 

13.  Grant  of  a  30-year  public 
recreation  easement  to  Rhea  County. 
Tennessee,  for  a  public  park  affecting 
approximately  6  acres  of  land  on 
Qiickamauga  Lake.  Rhea  County, 
Tennessee  (Tract  No.  XTCR-195RE). 

14.  Grant  of  a  permanent  easement  to 
the  Siam  Utility  District  for  a  well  site, 
waterlines,  utility  lines,  and  an  access 
road  affecting  approximately  0.11  acre 
of  land  on  Wilbur  Reservoir,  Carter 
County,  Tennessee  (Tract  No.  XWIR- 
6U). 

15.  Award  of  a  contract  to  General 
Electric  Company  (GE)  for  the  rewind  of 
the  generator  fields  for  the  combustion 
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turbine  units  originally  manufactured 
byGE. 

16.  Approval  of  the  Chief  Financial 
Officer's  proposed  Retention  of  Net 
Power  Proceeds  and  Nonpower 
Proceeds  and  Payments  to  the  U.S. 
Treasury  in  March  1999,  pursuant  to 
Section  26  of  the  TVA  Act. 

17.  Approval  of  the  Chief  Financial 
Officer's  proposed  Financial  Statements 
for  Fiscal  Year  1998. 

18.  Approval  to  enter  into  a  contract 
with  Calgon  Corporation  for  raw  water 
and  specialty  chemicals,  chemical 
treatment  equipment,  and  for  chemical 
treatment  services  at  TVA  Nuclear 
generating  facilities  for  an  amount  not  to 
exceed  $18  million. 

19.  Approval  of  recommendations 
resulting  from  the  63rd  Annual  Wage 
Conference,  1998 — Annual  Trades  and 
Labor  Agreement  Wage  Rates. 

20.  Approval  for  TVA  to  modify 
TVA's  membership  agreement  (Contract 
No.  TV-49086A)  with  the  Electric 
Power  Research  Institute,  Inc.  (EPRI),  to 
provide  for  TVA's  membership  on  a 
multiyear  basis. 

For  more  infonnation:  Please  call 
TVA  Public  Relations  at  (423)  632-6000, 
Knoxville,  Tennessee.  Infonnation  is 
also  available  at  TVA's  Washington 
Office (202)  898-2999. 

Dated:  January  20, 1999. 
Edward  S.  Christenbury, 

General  Counsel  and  Secretary. 

[FR  Doc.  99-1804  Filed  1-21-99;  4:50  pm] 

BILUNG  CODE  8120-08-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  the  Industry 
Sector  Advisory  Committee  on 
Aerospace  Equipment  (ISAC-1) 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  hidustry  Sector  Advisory 

Committee  (ISAC-1)  wrill  hold  a  meeting 

on  January  26, 1999  from  11:00  a.m.  to 

4:00  p.m.  The  meeting  wrill  be  open  to 

the  public  from  11:00  a.m.  to  11:15  a.m. 

and  closed  to  the  public  from  11:15  a.m. 

to  4:00  p.m. 

DATES:  The  meeting  is  scheduled  for 

January  26, 1999,  unless  otherwise 

notified. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Department  of  Commerce  Room 

4830,  located  at  14di  Street  and 

Constitution  Avenue,  N.W., 

Washington,  D.C.,  unless  otherwise 

notifled. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 

Elliot,  Department  of  Commerce,  14th 


St.  and  Constitution  Ave.,  N.W., 
Washington.  D.C.  20230.  (202)  482-1233 
or  Ladan  Manteghi,  Office  of  the  United 
States  Trade  Representative.  1724  F  St. 
N.W.,  Washington,  D.C.  20508,  (202) 
395-6120. 

SUPPLEMENTARY  INFORMATION:  The 
ISAC-1  will  hold  a  meeting  on  January 
26,  1999  from  11:00  a.m.  to  4:00  p.m. 
The  meeting  will  include  a  review  and 
discussion  of  current  issues  which 
influence  U.S.  trade  policy.  Pursuant  to 
Section  2155(f)(2)  of  Title  19  of  the 
United  States  Code  and  Executive  Order 
11846  of  March  27,  1975,  the  Office  of 
the  U.S.  Trade  Representative  has 
determined  that  part  of  this  meeting  will 
be  concerned  with  matters  the 
disclosure  of  which  would  seriously 
compromise  the  development  by  the 
United  States  Government  of  trade 
poUcy,  priorities,  negotiating  objectives 
or  bargaining  positions  with  respect  to 
the  operation  of  any  trade  agreement 
and  other  matters  arising  in  connection 
with  the  development,  implementation 
and  administration  of  the  trade  policy  of 
the  United  States.  During  the  discussion 
of  such  matters,  the  meeting  will  be 
closed  to  the  public  from  11:15  a.m.  to 
4:00  p.m.  The  meeting  will  be  open  to 
the  public  and  press  from  11:00  a.m.  to 
11:15  a.m.  when  other  trade  policy 
issues  will  be  discussed.  Attendance 
during  this  part  of  the  meeting  is  for 
observation  only.  Individuals  who  are 
not  members  of  the  committees  will  not 
be  invited  to  comment. 
Pate  Felts, 

Acting  Assistant  United  States  Trade 
Representative,  Intergovernmental  Affairs 
and  Public  Liaison. 

[FR  Doc.  99-1748  Filed  1-25-99;  8:45  am) 
BILUNO  CODE  319<M>1-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Quard 
[USCG-1 999^999] 

Commercial  Fishing  Industry  Vessel 
Advisory  Committee 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  charter  renewal. 

SUMMARY:  The  Secretary  of 
Transportation  has  renewed  the  charter 
for  the  Commercial  Fishing  Industry 
Vessel  Advisory  Committee  (CFFVAC)  to 
remain  in  effect  for  a  period  of  2  years 
from  December  10,  1998,  until 
December  10,  2000.  CFIVAC  is  a  federal 
advisory  committee  constituted  under  5 
U.S.C.  App.  2.  Its  purpose  is  to  provide 
advice  and  make  recommendations  to 
the  Coast  Guard  on  the  safe  operation  of 
commercial  fishing  vessels. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice,  contact 
Commander  Mark  Prescott,  Executive 
Director  of  CFIVAC,  or  Lieutenant 
Commander  Randy  Clark,  Assistant  to 
the  Executive  Director,  telephone  202- 
267-0214,  fax  202-267-4570.  For 
questions  on  viewing  the  docket, 
contact  Dorothy  Walker,  Chief,  Dockets, 
Department  of  Transportation,  202-366- 
9329. 

Dated:  January  15,  1999. 
Joseph  J.  Angelo. 

Director  of  Standards,  Marine  Safety  and 
Environmental  Protection. 
(FR  Doc.  99-1694  Filed  1-25-99;  8:45  am) 
BILUNQ  CODE  4910-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular  (AC)  23- 
XX-26,  Powerplant  Guide  for 
Certification  of  Part  23  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  availability  of 
proposed  advisory  circular  (AC)  23-XX- 
26,  and  request  for  comments. 

SUMMARY:  This  notice  announces  the 
availability  of  and  request  for  comments 
on  proposed  AC  23-XX-26.  This 
proposed  AC  provides  information  and 
guidance  concerning  acceptable  means, 
but  not  the  only  means,  of  compliance 
with  Title  14  of  the  Code  of  Federal 
Regulations,  part  23  (14  CFR  part  23), 
subpart  E,  which  is  applicable  to  the 
powerplant  installation  in  normal, 
utility,  acrobatic,  and  commuter 
category  airplanes.  This  proposed  AC 
consolidates  existing  policy  docimients 
and  certain  AG's  that  cover  specific 
paragraphs  of  the  regulations,  into  a 
single  document. 

DATES:  Comments  must  be  received  on 
or  before  March  29,  1999. 

ADDRESSES:  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviation 
Administration,  Small  Airplane 
Directorate,  Aircraft  Certification 
Service,  Standards  Office  (ACE-110), 
601  East  12th  Street,  Kansas  City, 
Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Sedgwick,  Standards  Office  (ACE- 
110),  Small  Airplane  Directorate, 
Aircraft  Certification  Service,  Federal 
Aviation  Administration;  telephone 
(816)  426-6941;  facsimile  (816)  426- 
2169. 

SUPPLEMENTARY  INFORMATION: 
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Comments  Invited 

Any  person  may  obtain  a  copy  of  this 
proposed  AC  by  contacting  the  person 
named  above  uqder  the  FOR  FURTHER 
INFORMATION  COilTACT  section.  We  invite 
interested  partias  to  submit  comments 
on  the  proposed!  AC.  Commenters  must 
identify  the  AC  title  and  number  when 
submitting  any  ^omments  to  the  address 
specified  above.]  The  FAA  will  consider 
all  communications  received  on  or 
before  the  closing  date  for  comments 
before  issuing  the  final  AC.  The 
proposed  AC  an  d  comments  received 
may  be  inspected  at  the  Standards 
Office  (ACE-llO).  suite  900.  1201 
Walnut.  Kansas jCity,  Missouri,  between 
the  hours  of  7:3b  a.m.  and  4:00  p.m. 
weekdays,  excejit  Federal  holidays. 

Background 

The  proposed 
and  guidance  thi'pugh 
51.  effective  Mafch 
material  spans 
of  Federal  Aviation 
(FAA)  and  Civil 
(CAA)  history 

Issued  in  Kansai  i  City,  Missouri,  on  January 
13, 1999. 

Larry  E.  Werth. 

Acting  Manager,  Slfnall  Airplane  Directorate, 
Aircraft  Certificati  jn  Service. 
[PR  Doc.  99-1734  Filed  1-25-99;  8:45  am) 
8H.UNQ  CODE  4»1fr-lk-M 


AC  is  current  policy 
Amendment  23- 
11.  1996.  This 
approximately  30  years 
Administration 
Aviation  Authority 


DEPARTMENT  pF  TRANSPORTATION 

Federal  Aviatioi^  Administration 
[AC  No.  20-XX  FSlCAP] 

Proposed  Advisory  Circular  (AC)  on 
Eligibility  and  Evaluation  of  U.S. 
Military  Surplus  Flight  Safety  Critical 
Aircraft  Parts  (F4SCAP),  Engines,  and 
Propellers 


AGENCY:  Federal 
Administration 


Aviation 
FAA).  DOT. 


ACTION:  Notice  of  availability  of 
proposed  FSCAP  AC;  extension  of 
comment  periodL 


summary:  On  December  7, 1998.  the 
FAA  announced  the  availabihty  of  and 
requested  comnents  on  a  proposed  AC 
pertaining  to  gu^ance  for  use  in 
determining  the  eligibility  of  and 
evaluating  U.S.  military  surplus  flight 
safety  critical  aii  craft  parts  for 
installation  on  1 .8.  type  certified 
products.  This  n  otice  announces  the 
extension  of  the  comment  period. 
DATES:  Commen  ;s  must  be  received  on 


or  before  March 


5,  1999. 


ADDRESSES:  A 
may  be  obtainec 


cOpy  of  the  proposed  AC 
by  downloading 


through  the  Internet  at  the  following 
Uniform  Resource  Location  (URL): 
http  ://www.  faa.gov/avr/afs/acs/ 
fscap.pdf.  The  file  name  is 
"FSCAP.pdf '.  Interested  persons  are 
invited  to  comment  on  the  draft  AC 
either  by  submitting  such  written  data, 
views,  or  arguments  as  they  may  desire 
to:  Federal  Aviation  Administration, 
Continuous  Airworthiness  Maintenance 
Division.  AFS-300,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,. 
attention  Al  Michaels;  or,  E:mail  Al 
Michaels  at  Albert.Michaels@faa.gov. 
Commenters  should  identify  FSCAP  AC, 
Eligibility  and  Evaluation  of  U.S. 
Military  Surplus  Flight  Safety  Critical 
Aircraft  Farts,  Engines,  and  Propellers  to 
the  address  specified  above.  All 
comments  will  be  considered  by  the 
Continuous  Airworthiness  Maintenance 
Division,  AFS-300,  before  issuing  the 
final  AC.  Comments  may  be  inspected  at 
the  above  address  between  9:00  a.m. 
and  4:00  p.m.  weekdays,  except  Federal 
hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
Michaels,  AFS-300,  at  the  above 
address,  or  telephone  (202)  267-8203,  or 
facsimile  (202)  267-5115. 

Issued  in  Wasiiington.  DC  on  January  19, 
1999. 

Richard  O.  Gordon, 

Deputy  Director,  Fli^t  Standards  Service. 
[PR  Doc.  99-1741  Filed  1-25-99;  8:45  am] 
MLUNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  a  Passenger 
Facility  Charge  (PFC)  at  Chico 
Municipal  Airport,  Chico,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  a  PFC  at 
Chico  Municipal  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconcihation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  February  25,  1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 


15000  Aviation  Blvd..  Lawndale,  CA 
90261,  or  San  Francisco  Airports 
District  Office,  831  Mitten  Road,  Room 
210,  Burhngame,  CA  94010-1303. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Thomas  J. 
Lando,  City  Manager/ Airport  Manager 
of  the  Chico  Municipal  Airport,  at  the 
following  address:  411  Main  Street, 
Chico,  CA  95927.  Air  carriers  and 
foreign  air  carriers  may  submit  copies  of 
written  comments  previously  provided 
to  the  city  of  Chico  under  section  158.23 
of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Vandervelde,  Airports  Program 
Analyst,  San  Francisco  Airports  District 
Office,  831  Mitten  Road,  Room  210, 
Burlingame,  CA  94010-1303, 
Telephone:  (650)  876-2806.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Chico 
Municipal  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

On  January  8,  1999,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  city  of  Chico  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  April  8, 1999. 

The  following  is  a  brief  overview  of 
the  impose  and  use  application  No.  99- 
03-C-OO-CIC. 

Level  of  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  June 
1, 1999. 

Proposed  charge  expiration  date: 
March  1,2001. 

Total  estimated  PFC  revenue;389,300. 

Brief  description  of  the  proposed 
projects:  Terminal  Building 
Improvements  and  Passenger  Boarding 
Ramp/Lift. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
hsted  above  imder  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Division  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  15000  Aviation  Blvd., 
Lawndale,  CA  90261.  In  addition,  any 
person  may,  upon  request,  inspect  the 
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application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  city  of  Chico. 

Issued  in  Hawthorne,  California,  on 
January  8, 1999. 
Herman  C.  Bliss, 

Manager,  Airports  Division,  Western-Pacific 
Reffon. 

[FR  Doc.  99-1735  Filed  1-25-99;  8:45  am] 
BILUNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Docket  No.  IMARAO-99-S019] 

Information  Coliection  Available  for 
Public  Comments  and 
Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the' 

Paperwork  Reduction  Act  of  1995  this 

notice  announce  the  Marine 

Administration's  (MARAD's)  intentions 

to  request  extension  of  approval  for 

three  years  of  a  currently  approved 

information  collection. 

DATES:  Comments  should  be  submittted 

on  or  before  March  29,  1999. 

FOR  FURTHER  INFORMATION  CONTRACT: 

Christopher  Krusa,  Office  of  Maritime 

Labor,  Training,  and  Safety,  Maritime 

Administration,  MAR-250,  Room  7302, 

400  Seventh  Street,  SW,  Washington, 

DC  20590.  Telephone  202-366-2648  or 

fax  202-493-2288.  Copies  of  this 

collection  can  also  be  obtained  from  that 

office. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Supplementary 
Training  Course  Application. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

OMB  Control  Number:  2133-0030. 

Form  Number:  MA-823. 

Expiration  Date  of  Approval:  October 
31, 1999. 

Summary  of  Collection  of 
Information:  Section  1305  (a)  of  the 
Maritime  Education  and  Training  Act  of 
1980  states  that  the  Secretary  may 
provide  additional  training  on  maritime 
subjects  and  may  make  such  training 
available  to  the  persoimel  of  the 
merchant  marine  of  the  United  States 
and  to  individuals  preparing  for  a  career 
in  the  merchant  marine.  Also,  the  U.S. 
Coast  Guard  (USCG)  requires  a  fire 
fighting  certificate  for  U.S.  merchant 
marine  offficers,  effective  December 
1989,  pursuant  to  46  CFR  10.205(g)  and 
10.207(f). 

Need  and  Use  of  the  Information: 
This  information  collection  is  necessary 


for  eligibility  assessment,  enrollment, 
attendance  verification  and  recordation. 
Without  this  information,  the  courses 
would  not  be  documented  for  future 
reference  by  the  program  or  individual 
student.  This  application  form  is  the 
only  document  of  record  and  is  used  to 
verify  that  students  have  attended  the 
course. 

Description  of  Respondents:  U.S. 
Merchant  Seamen,  both  officers  and 
unlicensed  personnel,  and  other  U.S. 
citizens  employed  in  other  areas  of 
waterbome  commerce. 

Annual  Responses:  2,000  responses. 

Annual  Burden:  100  hours. 

Comments:  Signed  written  comments 
should  refer  to  the  docket  number  that 
appears  at  the  top  of  this  docuement 
and  must  be  submitted  to  the  Docket 
Clerk,  U.S.  DOT  Dockets,  Room  PL-401, 
400  Seventh  Street,  SW,  Washington, 
DC  20590.  Specifically,  address  whether 
this  information  collection  is  necessary 
for  proper  performance  of  the  function 
of  the  agency  and  will  have  practical 
utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this  burden 
and  ways  to  enhance  quality,  utility, 
and  clarity  of  the  information  to  be 
collected.  All  comments  received  will 
be  available  for  examination  at  the 
above  address  between  10  a.m.  and  5 
p.m.,  ET.  Monday  through  Friday, 
except  Federal  Holidays.  An  electronic 
version  of  this  document  is  available  on 
the  World  Wide  Web  at  http:// 
dms.dot.gov. 

By  Order  of  the  Maritime  Administrator. 

Dated:  January  21, 1999. 
Joel  C.  Richard. 
Secretary. 
[FR  Doc.  99-1771  Filed  1-25-99;  8:45  am) 

BILUNQ  CODE  4910-81-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

pocket  No.  NHTSA  98-4603,  Notice  1] 

Ford  K/lotor  Company;  Receipt  of 
Application  for  Determination  of 
Inconsequential  Non-Compliance 

Ford  Motor  Company,  of  Dearborn, 
Michigan,  has  applied  to  the 
Administrator,  for  exemption  fi-om  the 
notice  and  remedy  requirements  of  this 
application  concerning  certain  1998 
model  year  Ford  F150,  F250,  Expedition 
vehicles,  and  Lincoln  Navigator 
vehicles,  which  have  sim  visor  air  bag 
warning  labels  that  do  not  fully  meet  the 
location  requirements  of  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
208  "Occupant  Crash  Protection." 


Pursuant  to  Part  573  of  Title  49  of  the 
Code  of  Federal  Regulations,  Defect  and 
Noncompliance  Reports,  Ford  Motor 
Company  submits  the  following 
information  concerning  a  safety- 
compliance  action  that  it  is  initiating. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  §  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

Paragraph  S4.5.1. (b)(3)  of  FMVSS  208 
specifies  "Except  for  the  information  on 
an  air  bag  maintenance  label  placed  on 
the  sun  visor  pursuant  to  S4.5.1(a)  of 
this  standard,  no  other  information  will 
appear  on  the  same  side  of  the  sun  visor 
to  which  the  sun  visor  warning  label  is 
affixed."  Ford  manufactured 
approximately  91,600  vehicles  in  total 
(certain  F150,  F250,  and  Expedition  4X4 
models,  and  certain  Lincoln  Navigator 
4X4  and  4X2  models)  from  February  13, 
1998  through  May  21,  1998,  that  did  not 
comply  with  this  requirement.  The 
affected  4X4  models  were  built  with 
driver  sun  visors  with  air  bag  warning 
labels  and  49  CFR  575.105  (c)(1)  utility 
vehicle  labels  both  affixed  to  the  same 
sun  visor  side.  The  affected  Lincoln 
Navigators  equipped  with  moonroofs 
(both  the  4X4  and  4X2  models)  were 
built  with  a  temporary  paper  label  for 
the  garage  door  opener  transmitter  also 
located  on  this  same  side  of  the  visor. 

The  noncompliance  was  created  when 
Ford  implemented  a  sun  visor  label 
running  change  on  February  13,  1998, 
for  the  affected  vehicles.  Prior  to  the 
change,  the  air  bag  alert  label  specified 
in  FMVSS  208  S4.5.1(c),  along  with  the 
575.105(c)(1)  utility  vehicle  label  on  the 
4X4  models,  and  the  garage  door  opener 
transmitter  label  on  the  mooiu-oof 
equipped  Navigator  4X4  and  4X2 
models,  were  affixed  to  the  driver  sun 
visor  on  the  side  visible  with  the  visor 
in  the  stowed  position.  The  air  bag 
warning  label  on  these  vehicles  was 
affixed  to  the  opposite  side  of  the  visor 
with  no  other  labels  located  on  this 
opposite  side.  The  label  running  change 
eliminated  the  air  bag  alert  label,  and 
the  air  bag  warning  label  was  located  in 
its  place  on  the  side  of  the  visor  visible 
when  stowed.  However,  the  utility 
vehicle  label  already  located  on  that 
side  of  the  visor  on  the  4X4  models,  and 
the  garage  door  transmitter  label  located 
on  the  side  directly  below  the 
transmitter  controls  on  the  moonroof 
equipped  Navigator  visors,  were  not 
relocated. 

Ford  argued  that,  based  on 
rulemaking  history,  the  intent  of  the 
FMVSS  208  air  bag  warning  label 
location  requirement  is  to  ensure  that 
customers  have  access  to  important  air 
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bag  safety  information,  and  to  avoid 
"information  overload"  that  could  blunt 
the  impact  of  this  iir  bag  information. 
The  basic  question  with  regard  to  these 
non-compliant  vehicles  is,  therefore, 
does  the  presence  pf  the  utility  vehicle 
label  on  Uie  transniitter  label  on  the 
same  side  of  the  visor  as  the  air  bag 
warning  label  actually  detract  from 
motor  vehicle  safety,  and  further,  would 
the  removal  of  the  utility  vehicle  label 
and  the  garage  door  opener  transmitter 
label  from  these  vejhicles  enhance  motor 
vehicle  safety?  Removal  of  the  utiUty 
vehicle  label  is  a  ppssible  field  fix  since 
the  affected  vehicles  all  have 
wheelbases  that  exceed  110  inches. 
Even  though  the  utility  vehicle  label  is 
required  only  on  these  types  of  vehicles 
with  wheelbases  of  110  inches  or  less. 
Ford  nevertheless  believes  the 
information  on  the;  label  may  also  be 
beneficial  in  utility  vehicles  with  over 
110  inch  wheelbasi^,  and  affixes  the 
labels  to  these  vehicles  also.  The 
transmitter  label  isia  temporary  paper 
stick-on  label  intended  to  be  removed 
by  the  customer,  aad  in  all  likelihood  is 
removed  early  in  tae  life  of  the  vehicle. 
It  is  provided  merely  as  a  customer 
convenience  and  directs  the  customer  to 
operational  instructions  provided  in  the 
cfwner  Guide.  Ford  believes  this  is 
beneficial  to  the  vepicle  operator. 

Supporting  Argumlents 

For  the  following  reasons,  in  Ford's 
view,  the  presencejon  the  driver  visor  of 
the  utility  vehicle  label  or  the 
transmitter  label  does  not  significantly 
detract  from  the  aid  bag  warning,  and 
has  no  consequential  effect  on  motor 
vehicle  safety.  Firsj,  the  warning  label  is 
prominently  displayed  on  both  the 
driver  and  passenger  visor,  on  the  side 
visible  when  the  visor  is  stowed.  The 
label  is  thus  visible  the  majority  of  the 
time.  Second,  the  revisions  to  the  air  bag 
label  requirements  ipublished  on 
November  27,  1996— the  addition  of  a 
pictogram,  specifiejd  minimum  area  for 
message  text,  colors  for  a  pictogram, 
text,  and  background — have  effectively 
increased  the  air  b^g  label's  prominence 
and  readability  sudh  that  the  presence  of 
this  utility  vehicle  [abel  or  the 
transmitter  label,  both  of  which  are 
uniquely  different  In  appearance  from 
the  air  bag  waming  label,  is  unlikely  to 
detract  from  the  mpch  more  prominent 
air  bag  label.  Finally,  the  affected 
vehicles  do  not  reqtaire  and  are  not 
equipped  with  the'pir  bag  maintenance 
label  specified  in  S4. 5. 1(a)  and, 
consequently,  the  air  bag  warning  label 
need  not  compete  ivith  this 
maintenance  label,  thus  reducing  that 
potential  for  "infoiination  overload."  In 
addition,  the  fact  tiat  S4.5.1(a)  allows 


the  air  bag  maintenance  label  to  be 
placed  on  the  same  side  of  the  visor 
with  the  air  bag  warning  label  provides 
explicit  recognition  by  the  agency  that 
the  risk  of  "information  overload"  from 
other  labels  on  the  visor  is  manageable. 
Based  on  these  facts.  Ford  believes  that 
the  effectiveness  of  the  air  bag  warning 
label  is  not  significantly  diluted  by  the 
presence  of  the  utility  vehicle  label. 
They  believe  the  same  is  true  with 
regard  to  the  temporary  presence  of  the 
transmitter  label. 

Ford  offers  the  following  concerning 
the  question  of  whether  removal  of  the 
utility  vehicle  label  or  the  transmitter 
label  from  the  affected  vehicle  enhances 
motor  vehicle  safety.  With  regard  to  the 
utility  vehicle  label,  the  industry  and 
the  agency  have  and  are  considering, 
whether  the  presence  of  this  label  along 
with  the  air  bag  warning  label,  do  in  fact 
reduce  the  effectiveness  of  the  air  bag 
label.  There  is  not  complete  agreement 
on  this  subject  as  evidenced  by 
rulemaking  including  a  January  13, 1997 
AAMA  Request  for  Technical 
Amendment  or  Petition  for 
Reconsideration,  to  allow  both  labels  on 
the  same  side  of  the  visor — this  request/ 
petition  was  denied  by  the  agency  on 
June  24,  1998  (49  CFR  575.208).  Citation 
for  utility  vehicles  NPRM  63  FR  17974 
April  13, 1998,  Docket  No.  NHTSA  98- 
3381,  Notice  1. 

The  transmitter  label  on  the 
Navigators'  vehicles  on  the  other  hand, 
a  paper  stick-on  label  which  directs  the 
customer  to  the  Owner  Guide  for 
instructions  on  the  operation  of  the 
transmitter  controls  on  the  visor,  is  not 
intended  to  be  permanent,  but  is 
designed  as  a  temporary  label  with  the 
expectation  that  it  will  be  removed  early 
in  the  life  of  the  vehicle.  Because  its 
early  removal  is  intended.  Ford  does  not 
argue  that  a  field  action  to  remove  this 
label  would  be  detrimental  to  safety, 
however,  because  Ford  believes  it  will 
be  removed  by  the  customer,  or  by  the 
dealer  after  review  with  the  customer 
during  deUvery  of  the  vehicle,  Ford 
suggests  there  is  no  need  for  such  a  field 
action. 

As  a  final  point,  the  subject  utility 
vehicle  and  transmitter  labels,  rather 
than  being  affixed,  as  they  are,  on  the 
driver  visors  no  closer  that  2  inches 
frt>m  the  air  bag  warning  label,  which 
does  not  satisfy  Standard  208, 
alternatively  could  have  been  affixed  to 
the  vehicle  headliner  immediately 
above  and  approximately  2  inches  away 
from  the  visor  air  bag  label.  This 
alternative  would  have  been  completely 
compliant  with  Standard  208,  even 
though  the  proximity  of  these  labels  to 
the  air  bag  w£iming  label  would  have 
been  essentially  the  same  as  with  the 


non-compliant  location  on  the  visor.  If, 
in  this  alternate  compliant  location,  the 
air  bag  warning  label  is  not  diluted  by 
the  presence  of  the  utility  vehicle  or 
transmitter  label  on  the  headliner, 
perhaps  2  inches  away.  Ford  suggests 
that  the  air  bag  warning  label  is  not 
diluted  by  the  technically  non- 
compliant  presence  on  the  visor  of  these 
labels  which  also  are  approximately  2 
inches  away  from  the  air  bag  label. 

In  summary.  Ford  believes  that  the 
presence  of  the  utility  vehicle  label  or 
the  garage  door  opener  transmitter 
located  two  inches  or  more  from  the  air 
bag  warning  label,  does  not  constitute 
"information  overload,"  nor  does  it 
present  any  risk  to  motor  vehicle  safety. 
Ford  requests  that  the  agency  find  this 
condition  to  be  inconsequential  to 
motor  vehicle  safety,  and  accordingly 
that  Ford  be  exempted  from  the  notice 
and  remedy  requirements  of  the  Code. 
Ford  has  attached  to  this  petition  their 
June  23, 1998  letter  to  the  agency 
advising  of  this  condition,  and  of  Ford's 
intent  to  petition  for  a  determination  of 
inconsequential  noncompliance. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  application  of  Ford, 
described  above.  Comments  should  refer 
to  the  Docket  Number  and  be  submitted 
to:  Docket  Management,  Room  PL  401 
Seventh  Street,  SW,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  two  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  urill  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  Notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  February  25, 
1999.  (49  U.S.C.  30118.30120; 
delegations  of  authority  at  49  CFR  1.50 
and  501.8) 

Issued  on:  January  19, 1999. 

L.  Robert  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards. 

|FR  Doc.  99-1744  Filed  1-25-99;  8:45  am) 

BILLING  CODE  4910-69-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

January  19, 1999. 

The  Department  of  Treasury  has 
submitted  the  following  public 
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information  collection  reqiiirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
subnussion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  February  25, 1999 
to  be  assured  of  consideration. 

Departmental  Offices/Community 
Development  Financial  Institutions 
Fund  (CDFI) 

OMB  Number:  1505-0154. 

Form  Number:  None: 

Type  of  Review:  E3Ctension. 

Title:  Community  Development 
Financial  Institutions  Program. 

Description:  The  purpose  of  the  CDFI 
Program  is  to  promote  economic 
revitalization  community  development 
through  investment  in  and  assistance  to 
CDFIs.  The  investments  by  the  Program 
are  intended  to  faciUtate  the  creation  of 
a  national  network  of  financial 
institutions  that  is  dedicated  to 
community  development. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  410. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 36-51  hours. 
Core  and  Intermediary — 100  hoiu«. 
Technical  Assistance^SO  hours. 
Certification  Only— =-15  hours. 
Recertification — 7  hours. 

Frequency  of  Response:  Quarterly, 
Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  32,570  hours. 

Clearance  Officer:  Lois  K.  Holland 
(202)  622-1563  Departmental  Offices, 
Room  2110. 1425  New  York  Avenue, 
NW,  Washington,  DC  20220. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10202.  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  99-1729  Filed  1-25-99;  8:45  am] 

BILLING  CODE  481fr-2»-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

January  19, 1999. 

The  Department  of  Treasvuy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue.  NW.,  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  February  25, 1999 
to  be  assured  of  consideration. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  1512-0507. 

Form  Number:  ATF  F  5300.26. 

Type  of  Review:  Extension. 

Title:  Federal  Firearms  and 
Ammunition  Excise  Tax. 

Description:  This  information  is 
needed  to  determine  how  much  tax  is 
owed  for  firearms  and  ammunition.  ATF 
uses  this  information  to  verify  that  a 
taxpayer  has  correctly  determined  and 
paid  tax  liability  on  the  sale  or  use  of 
firearms  and  ammiuiition.  Businesses, 
including  small  to  large,  and 
individuals  may  be  required  to  used  this 
form. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
965. 

Estimated  Burden  Hours  Per 
Respondent:  7  hours. 

Frequency  of  Response:  Quarterly, 
Other  (annual  if  no  tax  is  due). 

Estimated  Total  Reporting  Burden: 
27.020  hours. 

OMB  Number:  1512-0548. 

Form  Number:  ATF  F  6410.1. 

Type  of  Review:  Extension. 

Title:  Gang  Resistance  Education  and 
Training  Funding  Application. 

Description:  State  and  local  law 
enforcement  agencies  desiring  financial 
assistance  for  3ie  G.R.E.A.T.  Program 
will  submit  ATF  F  6410.1  to  the  ATF 
G.R.E.A.T.  Branch.  The  information 
collected  will  be  used  by  ATF  to 
evaluate  the  applicants  funding  need. 
The  information  will  also  be  used  to 
determine  funding  priorities  and  levels 
of  funding,  as  required  by  law. 

Respondent:  State.  Local  or  Tribal 
Government. 


Estimated  Number  of  Respondents: 
400. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
800  hours. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930.  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  Room  3200.  650 
Massachusetts  Avenue,  NW 
Washington.  DC  20226. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202.  New 
Executive  Office  Building.  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  99-1730  Filed  1-25-99;  8:45  am) 
BILUNQ  CODE  4S10-31-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

January  11, 1999. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  February  25. 1999 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1624. 

Notice  Number:  IRS  Notice  98-52. 

Type  of  Review:  Extension. 

Title:  Nondiscriminatory  Safe 
Harbors;  ADP  Test;  ACP  Test. 

Description:  Section  1433(a)  of  the 
Small  Business  Job  Protection  of  1996 
requires  that  the  Service  provide 
nondiscriminatory  safe  harbors  with 
respect  to  section  401(k)(12)  and  section 
(m)(ll)  for  plan  years  beginning  after 
December  31. 1998.  This  notice 
implements  that  statutory  requirement. 

Respondents:  Business  and  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
60.000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour.  20  minutes. 

Frequency  of  Response:  On  occasion. 
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Estimated  T  Jtal  Reporting  Burden: 
80,000  hours 

Clearance  C  ffi 
Internal  Reveii  ue 
1111  Constitulion 
Washington,  E  C 

OMB  Revieifer 
(202)  395-7860 
and  Budget,  Room 
Executive  Office 
DC  20503. 
Lois  K.  Holland 
Departmental  Ri  sports  Management  Officer. 
(FR  Doc.  99-1731  Filed  1-25-99;  8:45  am) 
BILUNG  CODE  4S3C|-01-P 


'icer:  Garrick  Shear, 
Service,  Room  5571, 
Avenue,  NW., 
20224. 
Alexander  T.  Hunt 
,  Office  of  Management 
10202,  New 
Building,  Washington, 


DEPARTME^ff  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

January  19, 1999. 

The  Departnent  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
subniission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  callection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Offi  :er.  Department  of  the 
Treasiuy,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  February  25, 1999 
to  be  assured  c  f  consideration. 

Internal  Revei  lue  Service  (IRS) 

OMB  Numbiir:  1545-1548. 

Revenue  Pre  cedure  Number:  Revenue 
Procedure  98-p5. 

Type  of  Review:  Extension. 

Title:  Late  E  ection  Relief  for  S 
Corporations. 

Description:  The  IRS  will  use  the 
information  pjovided  by  taxpayers 
under  this  revenue  procedure  to 
determine  whi  sther  relief  should  be 
granted  for  the  relevant  late  election. 

Respondent::  Business  and  other  for- 
profit. 

Estimated  S  umber  of  Respondents/ 
Recordkeepen :  500. 

Estimated  B  jrden  Hours  Per 
Respondent/R  icordkeeper:  1  hour. 

Frequency  a  ^  Response:  On  occasion. 

Estimated  T  otal  Reporting  Burden: 
500  hours. 

Clearance  C  fficer:  Garrick  Shear, 
Internal  Reverue  Service,  Room  5571, 
1111  Constitulion  Avenue,  NW, 
Washington,  E  C  20224. 

OMB  Reviev  'er:  Alexander  T.  Hunt 
(202)  395-786  D,  Office  of  Management 


and  Budget,  Room  10202,  New 

Executive  Office  Building,  Washington, 

DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  99-1732  Filed  1-25-99;  8:45  am] 

BILUNO  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 
[Treasury  Order  Number  102-10] 

Designation  of  Chief  Information 
Officer  for  the  Department  of  the 
Treasury 

January  13, 1999. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Treasury  by  31 
U.S.C.  321(b),  44  U.S.C.  3506,  and 
sections  5125  and  5131  of  the  Clinger- 
Cohen  Act  of  1996  (Division  E  of  Pub. 
Law  104-106),  it  is  hereby  ordered  that: 

1.  The  Deputy  Assistant  Secretary 
{Information  Systems)  is  designated  as 
the  Chief  Information  Officer  of  the 
Department. 

2.  The  Chief  Information  Officer  shall 
carry  out: 

a.  The  general  responsibilities  and  the 
duties  specified  in  sections  5125(b)  and 
(c)  of  the  Clinger-Cohen  Act  of  1996  (40 
U.S.C.  1425  (b)  and  (c)); 

b.  The  responsibilities  of  the 
E)epartment  under  chapter  35  of  title  44, 
U.S.C,  titled  "Coordination  of  Federal 
Information  Policy"  ;  and 

c.  The  Chief  Information  Officer 
management  responsibilities  designated 
in  Executive  Order  13011,  dated  July  16, 
1996; 

3.  The  Assistant  Secretary  for 
Management  and  Chief  Financial  Officer 
may  assign  to  the  Chief  Information 
Officer  other  functions  and 
responsibilities  which  are  not 
inconsistent  with  paragraph  2. 

4.  Pursuant  to  section  5131(c)  of  the 
Clinger-Cohen  Act  of  1996  (40  U.S.C. 
1441(c)),  I  redelegate  to  the  Chief 
Information  Officer  the  authority  to 
waive  compulsory  and  binding  Federal 
Information  Processing  Standards  (FIPS) 
which  has  been  delegated  to  the 
Secretary  of  the  Treasury  by  the 
Secretary  of  Commerce.  Any  such 
waiver  by  the  Chief  Information  Officer 
shall  be  made  in  conformity  with  the 
criteria  and  requirements  for  a  waiver 
in:  (a)  section  5131;  and  (b)  any 
applicable  issuances  of  the  Department 
of  Commerce.  This  authority  may  not  be 
redelegated  by  the  Chief  Information 
Officer. 

5.  The  Chief  Information  Officer  shall 
have  direct  access  to  the  Secretary  with 
respect  to  matters  within  paragraph  2.b. 

6.  Cancellation.  Treasury  Order  102- 
10,  "Delegation  of  Authority  to  the 


Deputy  Assistant  Secretary  (Information 

Systems),"  dated  September  29, 1994. 

Robert  E.  Rubin, 

Secretary  of  the  Treasury. 

(FR  Doc.  99-1670  Filed  1-25-99;  8:45  am] 

BILUNO  CODE  4810-2S-P 

DEPARTMENT  OF  THE  TREASURY 

[Treasury  Directive  Number  15-54] 

Delegation  of  Authority  to  the  Director, 
United  States  Secret  Service,  To 
Investigate  Violations  of  18  U.S.C.  1956 
and  1957 

January  19, 1999. 

1.  Purpose.  This  Directive  delegates  to 
the  Director,  United  States  Secret 
Service,  authority  to  investigate 
violations  of  18  U.S.C.  1956  and  1957. 

2.  Delegation.  By  virtue  of  the 
authority  vested  in  the  Secretary  of  the 
Treasury  by  18  U.S.C.  981, 1956(e), 
1957(e),  and  the  authority  delegated  to 
the  Under  Secretary  (Enforcement)  by 
Treasiuy  Order  (TO)  101-05,  there  is 
hereby  delegated  to  the  Director,  United 
States  Secret  Service: 

a.  investigatory  authority  over 
violations  of  18  U.S.C.  1956  and  1957 
involving  an  offense  under:  18  U.S.C. 
215  (relating  to  commissions  or  gifts  for 
procuring  loans);  18  U.S.C.  471-473 
(counterfeiting  of  obUgations  or 
securities  of  the  United  States);  18 
U.S.C.  500-503  (counterfeiting  of  blank 
or  postal  money  orders,  postage  stamps, 
foreign  government  postage  and  revenue 
stamps,  and  postmarking  stamps);  18 
U.S.C.  513  (relating  to  securities  of 
States  and  private  entities);  18  U.S.C. 
641  (relating  to  public  money,  property, 
or  records);  18  U.S.C.  656  (involving 
theft,  embezzlement  or  misapplication 
by  a  bank  officer  or  employee);  18 
U.S.C.  657  (relating  to  lending,  credit, 
and  insurance  institutions);  18  U.S.C. 
658  (property  mortgaged  or  pledged  to 
farm  credit  agencies);  18  U.S.C.  1005 
(fraudulent  bank  entries);  18  U.S.C. 

1006  (relating  to  fraudulent  federal 
credit  institution  entries);  18  U.S.C. 

1007  (relating  to  Federal  Deposit 
Insurance  Corporation  transactions);  18 
U.S.C.  1014  (relating  to  fraudulent  loan 
and  credit  applications);  18  U.S.C.  1029 
(fraud  and  related  activity  in  connection 
with  access  devices);  18  U.S.C.  1032 
(relating  to  concealment  of  assets  fi-om 

a  conservator,  receiver,  or  liquidating 
agent  of  a  financial  institution);  18 
U.S.C.  1341  (relating  to  mail  fi-aud);  18 
U.S.C.  1343  (relating  to  wire  fraud);  18 
U.S.C.  1344  (relating  to  bank  fraud);  18 
U.S.C.  1510  (obstruction  of  criminal 
investigations);  18  U.S.C.  1512 
(tampering  with  a  witness,  victim  or 
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informant);  18  U.S.C.  1513  (retaliating 
against  a  witness,  victim,  or  an 
informant);  18  U.S.C.  1952  (interstate 
and  foreign  travel  or  transportation  in 
aid  of  racketeering  enterprises);  18 
U.S.C.  1956  (C)  (7)  (B)  (iii)  (relating  to 
an  offense  against  a  foreign  nation 
involving  any  scheme  or  attempt  to 
defraud,  by  or  against  a  foreign  bank 
when  the  financial  transaction  occurs  in 
whole  or  in  part  in  the  United  States); 
18  U.S.C.  2314  (transportation  of  stolen 
goods,  securities,  or  counterfeiting 
articles);  18  U.S.C.  2315  (sale  or  receipt 
of  stolen  goods  or  securities);  or  any 
felony  violation  of  section  15  of  the 
Food  Stamp  Act  of  1977  (relating  to 
food  stamp  fraud)  involving  a  quantity 
of  coupons  having  a  value  of  not  less 
than  $5,000;  and 

b.  seizure  and  forfeiture  authority  and 
related  authority  under  18  U.S.C.  981 
and  984  relating  to  violations  of  1956  or 
1957  that  are  within  the  investigatory 
jurisdiction  of  Secret  Service  under 
paragraph  2.a.,  and  seizure  authority 
under  18  U.S.C.  981  and  984  relating  to 
any  other  violations  of  18  U.S.C.  1956 
or  1957  if  the  bureau  with  investigatory 
authority  is  not  present  to  make  the 
seizure.  Property  seized  under  18  U.S.C. 
981  and  984  where  investigatory 
jurisdiction  is  with  another  biu^au  not 
present  at  the  time  of  the  seizure  shall 
be  turned  over  to  that  bureau. 

3.  Forfeiture  Remission.  The  Director, 
United  States  Secret  Service,  is 
authorized  to  remit  or  mitigate 
forfeitures  of  property  valued  at  not 
more  than  $500,000  seized  piu^uant  to 
paragraph  2.b. 

4.  Reaelegation.  The  authority 
delegated  by  this  directive  may  be 
redelegated. 

5.  Coordination. 

a.  If  at  any  time  during  an 
investigation  of  a  violation  of  18  U.S.C. 
1956  or  1957,  Secret  Service  discovers 
evidence  of  a  matter  within  the 
jurisdiction  of  another  Treasury  bureau. 
Secret  Service  shall  immediately  notify 
that  bureau  of  the  investigation  and 
invite  that  bureau  to  participate  in  the 
investigation.  Secret  Service  shall 
attempt  to  resolve  disputes  over 
investigatory  jurisdiction  with  other 
Treasury  bureaus  at  the  field  level. 

b.  The  Under  Secretary  (Enforcement) 
shall  settle  disputes  that  cannot  be 
resolved  by  the  bureaus.  The  Under 
Secretary  (Enforcement)  shall  settle 
disputes  over  investigatory  jurisdiction 
with  the  Internal  Revenue  Service  in 
consultation  writh  the  Commissioner, 
Internal  Revenue  Service. 

c.  With  respect  to  matters  discovered 
within  the  sole  investigatory 
jurisdiction  of  a  Department  of  Justice 
bureau  or  the  Postal  Service,  Secret 


Service  shall  adhere  to  the  provisions 
on  notice  and  coordination  in  the 
"Memorandum  of  Understanding 
Among  the  Secretary  of  the  Treasury, 
the  Attorney  General  £md  the  Postmaster 
General  Regarding  Money  Laundering 
Investigations,"  dated  August  16,  1990, 
or  pursuant  to  any  such  subsequent 
memorandimi  of  understanding  entered 
pursuant  to  18  U.S.C.  1956(e)  or  1957(e). 

d.  With  respect  to  seizure  and 
forfeiture  operations  and  activities 
within  its  investigative  jurisdiction. 
Secret  Service  shall  comply  with  the 
policy,  procedures,  and  directives 
developed  and  maintained  by  the 
Treasury  Executive  Office  for  Asset 
Forfeiture.  Compliance  will  include 
adhering  to  the  oversight,  reporting,  and 
administrative  requirements  relating  to 
seizure  and  forfeiture  contained  in  such 
policy,  procedures,  and  directives. 

6.  Ratification.  To  the  extent  that  any 
action  heretofore  taken  consistent  with 
this  Directive  may  require  ratification,  it 
is  hereby  approved  and  ratified. 

7.  Authorities. 

a.  18  U.S.C.  981, 1952. 1956.  1957, 
1961.  and  2341-2346. 

b.  31  U.S.C.  5311-5326  (other  than 
violations  of  31  U.S.C.  5316). 

c.  22  U.S.C.  2778. 

d.  TO  101-05,  "Reporting 
Relationships  and  Supervision  of 
Officials,  Offices  and  Bureaus, 
Delegation  of  Certain  Authority,  and 
Order  of  Succession  in  the  Department 
of  the  Treasury,"  dated  October  29, 
1998,  or  successor  documents. 

e.  TO  102-14,  "Delegation  of 
Authority  with  Respect  to  the  Treasury 
Forfeiture  Fund  Act  of  1992,"  dated 
January  10, 1995,  or  successor 
documents. 

8.  Cancellation.  Treasury  Directive 
15-54,  "Delegation  of  Authority  to  the 
Director,  United  States  Secret  Service  to 
Investigate  Violations  of  18  U.S.C.  1956 
and  1957,"  dated  September  11. 1995, 
and  the  memorandum  "Delegation  of 
Authority  to  the  Director,  United  States 
Secret  Service,  to  Investigate  Violations 
of  18  U.S.C,  1956  and  1957,  "  dated 
February  5, 1996,  are  superseded. 

9.  Expiration  Date.  This  Directive 
shall  expire  three  years  from  the  date  of 
issuance  unless  superseded  or  canceled, 
prior  to  that  date. 

10.  Office  of  Primary  Interest.  Office 
of  the  Under  Secretary  (Enforcement). 
James  E.  Johnson, 

Under  Secretary  (Enforcement). 

(PR  Doc.  99-1733  Filed  1-25-99;  8:45  am] 

BILLING  CODE  481»-25-P 


DEPARTMENT  OF  THE  TREASURY 
[Treasury  Order  Number  102-15] 

Delegation  of  Authority  To  Invoke 
National  Security  Emergency 
Preparedness  Treatment  for 
Telecommunications  Services 

January  13. 1999. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Treasury,  including 
the  authority  vested  by  31  U.S.C.  321(b); 
Executive  Order  12472,  dated  April  3, 
1984;  47  CFR  Part  64,  Appendix  A;  and 
National  Communications  Systems 
(NCS)  Directive  3-1  dated  July  5, 1990. 
it  is  hereby  ordered  that: 

1.  The  Deputy  Assistant  Secretary 
(Information  Systems)  and  Chief 
Information  Officer  and  the  Director. 
Office  of  Corporate  Systems 
Management,  are  each  delegated 
authority  to  invoke  National  Security 
Emergency  Preparedness  treatment  for 
the  priority  provisioning  of 
telecommunications  services  from  the 
Manager,  NCS,  and  from  concerned 
service  vendors,  on  behalf  of  the 
Department  or  any  of  its  bureaus;  and 

2.  Upon  issuance  of  this  Order,  and 
thereafter  whenever  required  pursuant 
to  NCS  directives,  the  Assistant 
Secretary  for  Management  and  Chief 
Financial  Officer  shall  prepare,  for 
execution  by  the  appropriate  official, 
the  necessary  correspondence  notifying 
NCS  of  the  individuals  authorized  to 
invoke  National  Security  Emergency 
Preparedness  treatment. 

Robert  E.  Rubin, 

Secretary  of  the  Treasury. 

(FR  Doc.  99-1671  Filed  1-25-99;  8:45  am) 

BILUNG  CODE  4810-2S-P 


DEPARTMENT  OF  THE  TREASURY 

[Treasury  Order  Number  115-01] 

Office  of  the  Treasury  Inspector 
General  for  Tax  Administration 

January  14,  1999. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Treasury  by  31 
U.S.C.  §  321(b),  5  U.S.C.  §301  and  §302; 
and  the  authority  contained  in  the 
Inspector  General  Act  of  1978,  5  U.S.C. 
App.  3  (the  I.G.  Act),  and  the  Internal 
Revenue  Service  Restructuring  and 
Reform  Act  of  1998,  Pub.  L.  105-206,  it 
is  hereby  ordered  as  follows. 

1.  Office  of  the  Treasury  Inspector  for 
Tax  Administration 

a.  There  is  within  the  Department  of 
the  Treasury  an  Office  r^  the  Treasury 
Inspector  General  for  Ta.\ 
Administration  (OTIGTA).  The  OTIGTA 
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Service  (IRS), 
sole  authority 
conduct  an  au 
IRS  Oversight 
Chief  Counsel 
Counsel).  (He 
Board  and  the 
are  referred  to 


Offices  and  all 
within  the  Dep 
d.  It  shall  be 
responsibility 


shall  be  headed  by  an  Inspector  General 
who  is  appointi  id  by  the  President  and 
who  shall  repoi  t  to  and  be  under  the 
general  supervision  of  the  Secretary  of 
the  Treasury  an  d  the  Deputy  Secretary. 

b.  The  Treasu  ry  Inspector  General  for 
Tax  Administrs  tion  (TIGTA)  shall 
exercise  all  dut  es  and  responsibilities 
of  an  Inspector  [Jeneral  with  respect  to 
the  Department  and  the  Secretary  on  all 
matters  relating  to  the  Internal  Revenue 

e  TIGTA  shall  have 
der  the  I.G.  Act  to 
t  or  investigation  of  the 
ard,  and  the  Office  of 
f  the  IRS  (Office  of  Chief 
fter  the  IRS  Oversight 
ffice  of  Chief  Counsel 
the  "Related  Entities".) 
All  the  powers  fend  responsibilities  of 
the  IRS  Office  of  Chief  Inspector,  except 
for  the  conducting  of  background  checks 
and  the  providing  of  physical  security, 
are  transferred  Jo  the  TIGTA. 

c.  The  OTIGIJA  shall  be  placed 
organizationally  within  the 
Departmental  Offices  but  shall  be 
independent  of  [the  Departmental 

ther  offices  and  bureaus 

ent. 
e  duty  and 
the  TIGTA  to: 
(i)  Provide  policy  direction  for,  and 
conduct,  supervise,  and  coordinate 
audits  and  investigations  relating  to  the 
programs  and  operations  of  the  IRS  and 
Related  Entitie^. 

(2)  Review  e>psting  and  proposed 
legislation  and  i^egulations  relating  to 
the  programs  and  operations  of  the  IRS 
and  Related  Entities,  and  make 
recommendatiokis  in  the  semiannual 
reports  required  by  §  5(a)  of  the  I.G.  Act 
concerning  the  impact  of  such 
legislation  and  regulations  on  the 
economy  euid  efficiency  in  the 
administration  of  programs  and 
operations  administered  or  financed  by 
the  IRS  and  Related  Entities  or  the 
prevention  andjdetection  of  fraud  and 
abuse  in  such  programs  and  operations; 

(3)  Recommehd  policies  for.  cuid 
conduct,  superrise,  or  coordinate  other 
activities  carried  out  or  financed  by  the 
IRS  and  Relateq  Entities  for  the  purpose 
of  promoting  eqonomy  and  efficiency  in 
the  administrat  on  of,  or  preventing  and 
detecting  fraud  and  abuse  in.  their 
programs  and  operations; 

(4)  Recommend  policies  for.  and 
conduct,  supervise,  or  coordinate 
relationships  b(  (tween  the  IRS  and 
Related  Entities  and  other  Federal 
agencies,  State  and  local  governmental 
agencies,  and  npn-govemmental  entities 
with  respect  to  jail  matters  relating  to  the 
promotion  of  economy  and  efficiency  in 


administration 


of,  or  the  prevention  and 


detection  of  fraiid  and  abuse  in,  the 


programs  and  operations  administered 
or  financed  by  the  IRS  and  Related 
Entities;  or  the  identification  and 
prosecution  of  participants  in  such 
fraud  or  abuse; 

(5)  Recommend  actions  to  resolve 
fraud  and  other  serious  problems, 
abuses  and  deficiencies  in  the  programs 
and  operations  of  the  IRS  and  Related 
Entities;  and  inform  the  Secretary  and 
the  Congress,  fully  and  currently,  of 
these  problems  and  the  progress  made 
resolving  these  problems;  and, 

(6)  Protect  the  IRS  and  Related 
Entities  against  external  attempts  to 
corrupt  or  threaten  their  employees 
except  that  the  TIGTA  shall  not,  with 
respect  to  employees  of  the  IRS  and 
Related  Entities,  conduct  background 
checks  or  provide  physical  security. 

e.  The  duties  and  responsibilities 
described  in  paragraph  l.d.  shall  not  be 
construed  to  impair  or  reduce  the 
responsibilities  of  program  managers  in 
the  IRS  and  Related  Entities  to  ensure 
that  programs  are  administered  in  an 
economic  and  efficient  manner  and  that 
such  programs  are  protected  against 
waste,  fraud  and  abuse.  Similarly, 
paragraph  l.d.  shall  not  be  construed  to 
prevent  program  managers  in  the  IRS 
and  Related  Entities  from  coordinating 
with  other  agencies  in  fulfilling  the 
managers'  responsibilities  for  proper 
administration  of  programs. 

f.  An  audit  or  investigation  conducted 
by  the  TIGTA  shall  not  affect  the  final 
decision  of  the  Secretary  or  his  delegate 
under  26  U.S.C.  §  6406. 

g.  The  TIGTA  shall  not  assume 
responsibility  for  any  program  operating 
responsibility  of  the  IRS  or  Related 
Entities. 

2.  Audit  and  Investigative  Matters 

a.  In  executing  the  functions  of  an 
Inspector  General,  the  TIGTA  is 
authorized  to: 

(1)  Access  return  and  return 
information,  as  defined  in  26  U.S.C. 

§  6103(b),  only  in  accordance  with  the 
provisions  of  26  U.S.C.  §  6103  and  the 
I.G.  Act; 

(2)  Access  all  facilities  of  the  IRS  and 
Related  Entities,  including  computer 
facilities  and  computer  rooms, 
electronic  data  bases  and  files, 
electronic  and  paper  records,  reports 
and  documents,  and  other  material 
available  to  the  IRS  and  Related  Entities 
which  relate  to  their  programs  and 
operations;  and.  when  access  is 
necessary  to  execute  a  function  of  the 
TIGTA  pertaining  to  a  matter  within  the 
jurisdiction  of  the  TIGTA.  all  similar 
facilities  throughout  the  Department. 

(3)  Make  such  investigations  and 
reports  relating  to  the  administration  of 
the  programs  and  operations  of  the  IRS 


and  Related  Entities  as  are.  in  the 
judgment  of  the  TIGTA,  necessary  or 
desirable; 

(4)  Request  such  information  or 
assistance  as  may  be  necessary  for 
carrying  out  the  duties  and 
responsibilities  provided  by  the  I.G.  Act 
from  any  Federal.  State,  or  local 
govermnent  agency  or  unit  thereof; 

(5)  Require  by  subpoena  the 
production  of  all  information, 
docimients.  reports,  answers,  records, 
accounts,  papers,  and  other  data  and 
documenteiry  evidence  necessary  in  the 
performance  of  functions  assigned  by 
the  I.G.  Act.  which  subpoena,  in  the 
case  of  contiunacy  or  refusal  to  obey, 
shall  be  enforceable  by  order  of  any 
appropriate  U.S.  district  court: 
provided,  that  procedures  other  than 
subpoenas  shall  be  used  by  the  TIGTA 
to  obtain  documents  and  information 
from  Federal  agencies; 

(6)  Administer  to  or  take  from  any 
person  an  oath,  affirmation,  or  affidavit 
whenever  necessary  for  the  performance 
of  TIGTA  functions,  which  oath, 
affirmation,  or  affidavit  when 
administered  or  taken  by  or  before  a 
OTIGTA  employee  designated  by  the 
TIGTA  shall  have  the  same  force  and 
effect  as  if  administered  or  taken  by  or 
before  an  officer  having  a  seal; 

(7)  Enforce  criminal  provisions  of  the 
internal  revenue  laws,  other  criminal 
provisions  of  law  relating  to  internal 
revenue  for  the  enforcement  of  which 
the  Secretary  is  responsible,  or  any 
ether  law  for  which  the  Secretary  has 
delegated  investigative  authority  to  the 
IRS  pursuant  to  section  8D(k)(l)(A)  of 
the  I.G.  Act.  The  TIGTA  and  the 
Commissioner  of  the  IRS 
(Commissioner)  will  establish  policies 
and  procedures  to  ensure  that  the 
TIGTA's  and  the  Commissioner's 
responsibilities  to  investigate  alleged 
offenses  under  the  internal  revenue  laws 
and  related  statutes  are  dehneated 
clearly; 

(8)  Carry  firearms,  and  perform  the 
following  functions  set  out  in  26  U.S.C. 
§  7608(b)(2): 

(a)  Execute  and  serve  search  warrants 
and  arrest  warrants,  and  serve 
subpoenas  and  summonses  issued 
under  the  authority  of  the  United  States; 

(b)  Make  arrests  without  warrant  for 
any  offense  against  the  United  States 
relating  to  the  internal  revenue  laws 
committed  in  the  OTIGTA  employee's 
presence,  or  for  any  felony  cognizable 
under  such  laws  if  there  are  reasonable 
groimds  to  believe  that  the  person  to  be 
arrested  has  committed  or  is  committing 
any  such  felony;  and, 

(c)  Make  seizures  of  property  subject 
to  forfeiture  under  the  internal  revenue 
laws; 
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(9)  Report  any  reasonable  grounds 
believed  to  be  a  violation  of  Federal 
criminal  law  to  the  Attorney  General  of 
the  United  States  in  accordance  with 
sections  4(d)  and  8D(k)(2)  of  the  I.G. 
Act,  subject  to  26  U.S.C.  §  6103; 

(10)  Investigate  violations  of  31  U.S.C. 
§  333  involving  the  misuse  of  the  name 
or  symbol  of  the  IRS;  the  title  of  any  IRS 
employee;  the  name  or  symbol  of  the 
Department  of  the  Treasury  in 
connection  with  internal  revenue  laws; 
or  the  title  of  any  Treasury  employee  in 
connection  with  the  activities  of  the  IRS 
and  Related  Entities; 

(11)  Make  determinations  and  issue 
orders,  pursuant  to  18  U.S.C.  §  6001- 
§  6005,  with  the  approval  of  the 
Attorney  General,  to  compel  the 
testimony  under  a  grant  of  immunity  of 
any  individual  who  has  been  or  may  be 
called  to  testify  or  provide  information 
at  any  proceeding  before  the  IRS  which 
such  individual  refuses  to  give  or 
provide  on  the  basis  of  the  individual's 
privilege  against  self-incrimination;  and, 

(12)  Use  the  investigative,  seiziu^  and 
forfeiture  authority  under  the  Money 
Laundering  and  Control  Act  of  1986,  18 
U.S.C.  §  1956-§  1957,  where  the 
underlying  conduct  is  subject  to 
investigation  under  the  I.G.  Act. 

b.  The  TIGTA  shall  provide  or  arrange 
for  audit  services  for  contracts  awarded 
by  the  IRS  and  Related  Entities. 

c.  The  TIGTA  shall  receive, 
investigate  and  prepare  final 
investigative  reports  for  the  Secretary  or 
his  designate  on  matters  referred  to  the 
Department  by  the  Office  of  Special 
Counsel  regarding  allegations  of 
prohibited  personnel  practices  related  to 
personnel  of  the  IRS  and  Related 
Entities. 

3.  Other  Matters 

a.  The  TIGTA  is  authorized  to  select, 
appoint,  and  employ  such  officers  and 
employees  as  may  be  necessary  for 
carrying  out  the  functions,  powers,  and 
duties  of  the  OTIGTA  subject  to  the 
provisions  of  Title  5,  U.S.C,  governing 
appointments  in  the  competitive 
service,  and  the  provisions  of  chapter  51 
and  subchapter  III  of  chapter  53  of  such 
title  relating  to  classification  and 
General  Schedule  pay  rates. 

b.  The  TIGTA  may  exercise  any  and 
all  administrative  functions  attendant 
upon  this  personnel  authority  except 
those  authorities  and  functions  assigned 
by  law  to  the  Secretary  which  may  not 
be  delegated. 

c.  The  TIGTA  is  authorized  to 
exercise  all  authorities  granted  to  an 
"appointing  authority"  pursuant  to  Title 
5,  U.S.C.  as  those  authorities  pertain  to 
SES  members  or  positions  which  are  or 
would  be  within  the  OTIGTA.  With 


regard  to  authorities  accorded  by  law  to 
the  Department  or  the  Secretary  that 
pertain  to  SES  members  or  positions, 
the  TIGTA  shall  be  under  the  general 
supervision  of  the  Secretary  and  the 
Deputy  Secretary  and  no  other 
Departmental  official. 

d.  The  TIGTA  is  authorized  to  obtain 
services  as  authorized  by  5  U.S.C. 

§  3109  at  daily  rates  not  to  exceed  the 
highest  rate  prescribed  in  the  General 
Schedule  by  5  U.S.C.  §  5332. 

e.  Each  fiscal  year,  the  TIGTA  shall 
submit  to  the  Secretary  a  request  for  a 
separate  appropriation  account  as 
contemplated  by  31  U.S.C.  §  1105(a)(25). 
The  staffing  and  funding  level 
transmitted  to  Office  of  Management 
and  Budget  for  the  TIGTA  shall  be 
subject  to  final  determination  by  the 
Secretary  or  the  Deputy  Secretary. 

f.  To  the  extent  and  in  such  amounts 
as  may  be  provided  in  advance  by 
appropriations  Acts,  the  TIGTA  may 
enter  into  contracts  and  other 
arrangements  for  audits,  studies, 
analyses,  and  other  services,  and  make 
such  payments  as  may  be  necessary  to 
carry  out  the  TIGTA's  mission. 

g.  The  TIGTA  shall  take  all 
appropriate  actions  in  response  to  a 
recommendation  by  the  Office  of 
Special  Counsel  with  respect  to  TIGTA 
employees. 

h.  The  TIGTA  shall  issue  final 
decisions  on  administrative  appeals 
under  5  U.S.C.  §  552  and  §  552a  with 
respect  to  records  that  are  within  the 
custody  of  the  OTIGTA. 

i.  The  Secretary  shall  provide  the 
TIGTA  with  adequate  and  appropriate 
office  space  at  the  Departmental  Offices, 
IRS  headquarters  and  IRS  field  office 
locations,  together  with  such 
equipment,  office  supplies, 
communications  facilities  and  services 
necessary  for  the  effective  operation  of 
such  offices,  and  will  ensure  necessary 
maintenance  services  for  such  offices, 
equipment,  and  facilities. 

j.  Piusuant  to  section  8D(b)(3)  of  the 
I.G.  Act,  the  Inspector  General  of  the 
Department  of  the  Treasury  and  the 
TIGTA,  within  six  months  of  the 
appointment  of  the  TIGTA,  shall 
develop  procedures  to: 

(1)  Dtetermine  how  audits  and 
investigations  are  allocated  in  cases  of 
overlapping  jurisdiction;  and 

(2)  Provide  for  coordination, 
cooperation  and  efficiency  in  the 
conduct  of  such  audits  and 
investigations. 

4.  TIGTA  Reporting  Requirements 

a.  Pursuant  to  §  5(a)  of  the  I.G.  Act, 
the  TIGTA  shall,  no  later  than  April  30 
and  October  31  of  each  year,  prepare 


semiannual  reports  for  the  Secretary  to 
transmit  to  Congress. 

(1)  Such  reports  shall  summarize  the 
activities  of  the  OTIGTA  during  the 
immediately  preceding  six-month 
periods  ending  March  31  and  September 
30. 

(2)  In  addition  to  including  the 
information  described  in  §  5(a)  of  the 
I.G.  Act,  the  semiannual  reports  shall 
contain  information  to  fulfill  the 
additional  reporting  requirements 
contained  in  26  U.S.C.  §  7803(d). 

b.  In  the  event  that  the  TIGTA 
becomes  aware  of  a  particularly  serious 
or  flagrant  problem,  abuse  or  deficiency 
relating  to  the  administration  of 
programs  and  operations  of  the  IRS  or 
Related  Entities,  the  TIGTA,  pursuant  to 
§  5(d)  of  the  I.G.  Act,  shall  report 
immediately  to  the  Secretary  or  the 
Deputy  Secretary. 

(1)  Such  report  shall  be  transmitted  to 
the  appropriate  committees  or 
subcommittees  of  Congress,  the 
Commissioner,  and  the  IRS  Oversight 
Board  (Board)  within  seven  calendar 
days,  together  with  a  report  from  the 
Secretary  containing  any  comments  the 
Secretary  deems  appropriate. 

(2)  The  requiredreport  may  be 
transmitted  at  a  time  determined 
appropriate  by  the  Secretary  if  the 
problem,  abuse,  or  deficiency  relates  to 
the  performance  of  a  law  enforcement 
function  under  §8D(k)(l)(A)  of  the  I.G. 
Act,  and  other  sensitive  information  as 
described  in  §  8D(a)(l)(A)  through  (F)  of 
the  I.G.  Act. 

c.  In  addition  to  these  reporting 
requirements,  the  TIGTA,  pursuant  to 
§8D(1)(2)  of  the  I.G.  Act,  shall: 

(1)  Timely  submit  to  the 
Commissioner  and  the  Board  any  final 
report  of  audit  conducted  by  the  TIGTA; 
and, 

(2)  Periodically  submit  to  the 
Commissioner  and  the  Board  a  list  of 
investigations  for  which  a  final  report 
has  been  completed,  and  shall  provide, 
upon  request,  a  copy  of  any  such  report 
to  the  Commissioner  or  the  Board. 

d.  Pursuant  to  26  U.S.C. 

§  6103(h)(5)(B),  if  the  TIGTA  or  the 
Commissioner  prepares  any  report  or 
other  matter  for  the  Board  in  order  to 
assist  the  Board  in  carrying  out  its 
duties,  and  the  TIGTA  or  the 
Commissioner  determines  it  is 
necessary  to  include  any  return  or 
return  information  in  such  report  or 
other  matter  to  enable  the  Board  to  carry 
such  duties,  such  return  or  return 
information  (other  than  information 
regarding  taxpayer  identity)  may  be 
disclosed  to  members,  employees,  or 
detailees  of  the  Board  solely  for  the 
purpose  of  carrying  out  tfap  Board's 
official  duties. 
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e.  Pursuant  tb  Executive  Order  No. 
12863,  SeptenJber  13,  1993,  and  No. 
12333,  Deceml>er  4,  1981,  the  TIGTA, 
together  with  the  General  Counsel,  to 
the  extent  permitted  by  law,  shall  report 
to  the  President's  Intelligence  Oversight 
Board  concerning  intelligence  activities 
of  the  IRS  and  Related  Entities  where 
there  is  reason  Ito  believe  the  activities 
may  be  unlawflul  or  contrary  to 
Executive  Order  or  Presidential 
Directive.         I 

5.  Responsibilities  of  Department  of 
Treasury  Personnel 

a.  All  employees  of  the  Department  of 
the  Treasury,  including  IRS  and  Office 
of  Chief  Counsel  personnel,  and 
members  and  staff  of  the  Board,  shall 
promptly  and  directly  report  to  the 
OTIGTA,  on  matters  under  TIGTA 
authority: 

(1)  Complain  ts  or  information 
concerning  the!  possible  existence  of  any 
activity  relatedl  to  the  IRS  or  Related 
Entities  that  ccjnstitutes  a  violation  of 
law,  including Ibribery  overtures,  or  any 
other  corrupt  of  threatening  action  to 
the  extent  it  is  within  the  TIGTA 's 
jurisdiction; 

(2)  Complaints  or  information  related 
to  programs  and  operations  of  IRS  or 
Related  Entities  concerning 
mismanagemei^t;  gross  waste  of  funds: 
abuse  of  authority  or  violation  of  a 
taxpayer's  rights;  violations  of 
regulations,  including  ethics 
regulations;  or  b  substantial  and  specific 
danger  to  the  public  health  and  safety; 

(3 J  Any  unauthorized  request  from,  or 
unauthorized  aisclosure  of  return  or 
return  informaiion  to.  Board  members, 
employees  or  detailees,  which  is 
prohibited  by  26  U.S.C.  §  6103(h)(5)(A); 

(4)  Any  imlawful  request  by  the 
President,  Vicq  President,  employees  of 
the  executive  ojffices  of  either  the 
President  or  Vifce  President,  or  any 
individual  (exdept  the  Attorney  General) 
serving  in  a  position  specified  in  5 
U.S.C.  §  5312  (generally  Cabinet  level 
positions),  that  any  IRS  employee 
conduct  or  terr  linate  an  audit  or  other 
investigation  o  any  particular  taxpayer 
with  respect  to  the  tax  liability  of  such 
taxpayer,  whic  i  is  prohibited  by  26 
U.S.C.  §7217;  (jid, 

(5)  Any  matters  that  raise  questions  of 
propriety  or  legality  imder  Executive 
Orders  12863  ajid  12333  regarding  the 
conduct  of  United  States  intelligence 
activities  with  tespect  to  IRS  and 
Related  Entitled  programs  and 
operations. 

b.  Any  employee  of  the  Department  of 
the  Treasury,  wfho  has  authority  to  take, 
direct  others  toj  take,  recommend,  or 
approve  any  personnel  action,  shall  not, 
with  respect  to  such  authority,  take  or 


threaten  to  take  any  action  against  any 
employee  as  a  reprisal  for  making  a 
complaint  or  disclosing  information  to 
the  "TIGTA,  unless  the  complaint  was 
made  or  the  information  disclosed  with 
the  knowledge  that  it  was  false  or  with 
willful  disregard  for  its  truth  or  falsity. 

c.  No  employee  of  the  Department  of 
the  Treasury  shall  prevent  or  prohibit 
the  TIGTA  from  initiating,  carrying  out, 
or  completing  any  audit  or  investigation 
of  a  matter  within  the  jurisdiction  of  the 
TIGTA,  or  from  issuing  any  subpoena 
during  the  course  of  any  such  audit  or 
investigation. 

d.  In  carrying  out  their  official  duties, 
OTIGTA  persoimel  shall  have  the  full 
cooperation  of  employees  of  the 
Department  of  the  Treasury  and  shall 
have  full  and  prompt  access  to  facilities, 
property,  electronic  or  paper  records, 
documents,  correspondence,  data,  and 
computer  systems,  as  such  access  is 
defined  in  paragraph  2.a.(2)  of  this 
Order. 

e.  Employees  of  the  Department  of  the 
Treasury  shall  maintain  in  confidence 
all  communications  with  OTIGTA 
employees  when  requested  to  do  so, 
unless  required  or  permitted  by  law  to 
disclose,  and  shall  not  discuss  any 
pending  OTIGTA  investigation  with  the 
subject(s)  of  the  investigation  or  the 
subject's  representatives  unless  required 
or  permitted  by  law. 

6.  Responsibilities  of  OTIGTA 
Personnel 

a.  Whenever  information  or  assistance 
requested  under  paragraphs  2.a.(l), 
2.a.(2)  or  2.a.(4)  of  this  Treasury  Order 
is,  in  the  judgment  of  the  TIGTA, 
unreasonably  refused  or  not  provided, 
the  TIGTA  shall  report  the 
circiunstances  to  the  Secretary  or 
Deputy  Secretary  without  delay. 

b.  Employees  of  the  OTIGTA  shall 
not,  after  receipt  of  a  complaint  or 
information  from  an  employee,  disclose 
the  identity  of  the  employee  without  the 
consent  of  the  employee,  unless  the 
TIGTA  determines  such  disclosure  is 
imavoidable  during  the  course  of  an 
investigation. 

c.  Employees  of  the  OTIGTA  shall 
safeguard  information  in  accordance 
with  26  U.S.  C.  §6103(p)(4)  and  other 
applicable  laws. 

7.  Conforming  Amendments 

a.  Any  authority  or  responsibility 
currently  delegated  to  the  Inspector 
General  of  the  Department  of  the 
Treasury  in  Treasury  Order  101-19, 
dated  October  24, 1994;  Treasury  Order 
101-21,  dated  July  7. 1997;  Treasury 
Order  102-13,  dated  January  19, 1993; 
Treasury  Order  102-19,  dated  March  19, 
1998;  Treasury  Order  105-13,  dated 


February  19, 1997;  Treasury  Order  107- 
05,  dated  March  2, 1995;  and  Treasury 
Order  150-29,  dated  November  23, 
1982,  is  also  delegated  to  the  TIGTA 
until  the  listed  Treasury  Order  is 
canceled  or  a  successor  Treasury  Order 
is  issued. 

b.  The  TIGTA  is  designated  a  "Head 
of  Bureau"  and  is  authorized,  with 
respect  to  the  operations  of  the  TIGTA, 
to  exercise  the  functions  delegated  from 
the  Secretary  to  the  "Head  of  Bureau" 
in  Treasury  Order  101-06,  dated  July  7, 
1980;  Treasury  Order  101-12,  dated 
December  19,  1955;  and  Treasury  Order 
101-14,  dated  October  24, 1960,  until 
the  listed  Treasury  Order  is  canceled  or 
a  successor  Treasiuy  Order  is  issued. 

c.  The  TIGTA  may  issue  additional 
directives,  delegations  or  regulations 
regarding  the  operations  of  the  OTIGTA 
as  the  TIGTA  deems  appropriate. 

8.  Sunset  Review 

This  Order  shall  be  reviewed  five 
years  from  the  date  of  issuance  unless 
superseded  or  canceled  prior  to  that 
date. 

Robert  E.  Rubin, 
Secretary  of  the  Treasury. 
[FR  Doc.  99-1668  Filed  1-25-99;  8:45  am] 

BiLLINQ  CODE  4810-2S-P 


DEPARTMENT  OF  THE  TREASURY 
[Treasury  Directive  Number  27-14] 

Organization  and  Functions  of  the 
Office  of  Treasury  Inspector  General 
for  Tax  Administration 

January  15, 1999. 

1 .  Purpose.  This  directive  describes 
the  organization  and  functions  of  the 
Office  of  Treasury  Inspector  General  for 
Tax  Administration  (OTIGTA). 

2.  The  Treasury  Inspector  General  for 
Tax  Administration.  The  Treasury 
Inspector  General  for  Tax 
Administration  (TIGTA)  is  appointed  by 
the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  and  reports 
to  the  Secretary  of  the  Treasury  and  the 
Deputy  Secretary.  The  Office  of  the 
Treasury  Inspector  General  for  Tax 
Administration  (OTIGTA)  is 
organizationally  placed  within  the 
Departmental  Offices,  but  is 
independent  of  the  Departmental 
Offices  and  all  other  offices  and  bureaus 
within  the  Department. 

a.  Pursuant  to  the  Inspector  General 
Act  of  1978,  as  amended,  the  TIGTA 
carries  out  a  comprehensive  audit  and 
investigative  program  to  assess  the 
operations  and  programs  of  the  Internal 
Revenue  Service  (IRS),  the  IRS 
Oversight  Board,  and  the  Office  of  Chief 
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Counsel  of  the  IRS.  (Hereafter,  the  IRS 
Oversight  Board  and  the  Office  of  the 
Chief  Counsel  of  the  IRS  are  referred  to 
as  the  "Related  Entities"). 

b.  The  TIGTA  carries  out  the  duties 
and  responsibilities  described  in 
Treasury  Order  115-01  "Office  of  the 
Inspector  General  for  Tax 
Administration"  or  successor 
documents. 

c.  The  TIGTA  provides  executive 
leadership  to  the  OTIGTA  and  exercises 
supervision  over  the  personnel  and 
functions  of  its  major  components.  The 
TIGTA  determines  the  budget  needs  of 
the  OTIGTA,  sets  organizational  policies 
and  priorities,  oversees  organizational 
operations  and  provides  reports  to  the 
Secretary  and  members  of  Congress. 

d.  The  TIGTA  is  a  member  of  the 
President's  Council  on  Integrity  and 
Efficiency  (PCl&E). 

e.  Under  the  supervision  of  the  TIGTA 
are  a  Deputy  Inspector  General  for  Tax 
Administration;  a  Counsel  to  the 
Treasury  Inspector  General  for  Tax 
Administration;  an  Assistant  Inspector 
General  for  Audit;  an  Assistant 
Inspector  General  for  Investigations; 
four  Regional  Inspectors  General  for  Tax 
Administration;  the  Director,  Office  of 
Resources,  Management  and  Support; 
the  Director,  Office  of  Systems 
Development  and  Integration;  the 
Director,  Central  Case  Development 
Center;  the  National  Director  for 
Communication,  Education  and  Quality; 
and  such  support  staff  as  the  TIGTA 
deems  necessary.  (See  Attachment  I  for 
chart  of  OTIGTA  organization.) 

3.  The  Deputy  Inspector  General  for 
Tax  Administration.  The  Deputy 
Inspector  General  for  Tax 
Administration  serves  as  the  TlGTA's 
principal  assistant  and  is  designated  as 
the  first  assistant  to  the  TIGTA  for  the 
purposes  of  5  U.S.C.  3345. 

a.  The  Deputy  Inspector  General  for 
Tax  Administration  directs  and  oversees 
the  national  proactive  and  coordinated 
activities  of  auditors  and  investigators  to 
detect  and  deter  fraud  and  abuse 
involving  the  IRS  or  the  Related 
Entities; 

b.  The  Deputy  Inspector  General  for 
Tax  Administration  manages  the 
strategic  management  process  of  the 
OTIGTA,  whidi  consists  of  formulating 
the  TlGTA's  Strategic  Plan  and  Annual 
Business  Plan;  evaluating  the  programs 
and  operations  of  the  Assistant 
Inspectors  General  and  Regional 
Inspectors  General;  and  preparing  the 
semiannual  report  for  the  Secretary  and 
Congress. 

c.  The  Deputy  Inspector  General  for 
Tax  Administration  coordinates 
legislative  activities  for  the  OTIGTA. 


d.  The  Deputy  Inspector  General  for 
Tax  Administration  supervises  the 
following  officials: 

(1)  The  Director,  Office  of 
Management,  Resources  and  Support, 
who  advises  and  assists  the  TIGTA  on 
administrative,  financial,  personnel,  and 
management  matters;  develops,  directs 
and  oversees  OTIGTA  administrative 
poUcy,  planning  and  resource  activities 
nationally;  and  furnishes  administrative 
services  for  OTIGTA  headquarters 
operations. 

(2)  The  Director,  Office  of  Systems 
Development  and  Integration,  who  is 
responsible  for  developing  the 
OTIGTA's  information  system 
architecture  and  budget  requirements; 
establishing  information  technology 
policies  and  procedures;  acquiring, 
developing,  and  maintaining  computer 
hardware,  data  telecommunications, 
and  software  applications;  and 
providing  information  technology 
services  in  support  of  audits, 
investigations  and  administrative 
activities  at  OTIGTA  locations 
nationwide. 

(3)  The  Director,  Central  Case 
Development  Center,  who  is  responsible 
for  detecting  unauthorized  access  to 
taxpayer  records  by  employees  of  the 
IRS  and  Related  Entities,  and  detecting 
fraud  and  abuse  by  employees  through 
analysis  of  audit  trails  and  other  records 
maintained  on  IRS  computer  systems. 

(4)  The  National  Director  of 
Communications,  Education,  and 
Quality,  who  originates,  plans, 
implements  and  directs  the  OTIGTA's 
system  management  program, 
leadership  and  management  education 
programs,  and  internal  and  external 
communications  programs. 

4.  The  Counsel  to  the  Treasury 
Inspector  General  for  Tax 
Administration.  The  Counsel  to  the 
Treasury  Inspector  General  for  Tax 
Administration  performs  the  following 
functions. 

a.  Provides  legal  advice  to  the  various 
components  of  the  OTIGTA  on  issues 
that  arise  in  the  exercise  of  their  audit 
and  investigative  responsibilities.  Such 
issues  include  the  scope  and  exercise  of 
the  TlGTA's  authorities  and 
responsibiUties;  audit  and  investigative 
techniques  and  procedures;  the  impact 
of  proposed  and  existing  legislation  and 
regulations  on  IRS  and  OTIGTA 
programs  and  operations;  and  legal 
issues  that  arise  in  the  conduct  and 
resolution  of  audits  and  investigations. 

b.  Provides  legal  advice  on  OTIGTA 
internal  administration  and  operations, 
including  appropriations,  ethics, 
personnel  matters,  and  the  disclosure  of 
tax  and  other  information. 


c.  Conducts  and  supervises  the 
litigation  on  personnel  and  Equal 
Employment  Opportunity  matters 
involving  OTIGTA  employees  and,  as 
applicable,  coordinates  with  the 
Department  of  Justice  and  others  on 
these  matters. 

d.  Reviews  and  coordinates  with  the 
Department  of  Justice  the  enforcement 
of  subpoenas  issued  by  the  OTIGTA, 
and  representation  of  OTIGTA  in 
litigation. 

5.  The  Assistant  Inspector  General  for 
Audit.  The  Assistant  Inspector  General 
for  Audit  (AIGA)  performs  the  following 
functions. 

a.  Plans  and  oversees  an  audit 
program  that  provides  for  independent 
reviews  and  appraisals  of  the  operations 
of  the  IRS  and  Related  Entities.  These 
reviews  provide  information  on  the 
condition  of  all  functional  activities  of 
the  IRS  and  Related  Entities,  and  are 
sufficient  in  scope  to  provide  a  basis  for 
constructive  management  action  by 
responsible  officials. 

b.  Provides  overall  leadership  and 
direction  for  evaluating  the 
vulnerability  of  IRS  and  Related  Entities 
operating  activities  to  problems,  and 
recommends  action  to  pursue  in 
planning  audit  coverage  that  provides 
for: 

(1)  Systematic  verifications  and 
analyses  of  financial  transactions; 

(2)  Assessments  of  the  design  and 
development  of  new  and  existing 
information  systems; 

(3)  Appraisals  of  the  effectiveness  and 
efficiency  of  IRS  and  Related  Entities 
programs  and  operations;  and 

(4)  Execution  of  the  responsibilities 
mandated  under  the  Chief  Financial 
Officers  Act  relating  to  audits  of  IRS 
financial  statements. 

c.  Plans  and  executes  continuous 
quality  assurance  of  audit  activities  by 
conducting  visitations  to  independently 
assess  the  execution  of  regional  and 
headquarters  audit  operations  and  their 
adherence  to  the  GAO's  Government 
Auditing  Standards;  identifying 
operational  concerns  in  audit  activities 
and  preparing  reports  that  recommend 
appropriate  management  actions; 
monitoring  and  evaluating  regional 
audit  activities  using  qualitative  and 
quantitative  methods  of  analysis;  and 
recommending  new  procedures  and 
techniques  for  improving  the  overall 
quahty  of  audit  operations. 

d.  Formulates  and  medntains  audit 
pohcies,  procedures,  and  program 
guidelines;  develops  and  maintains  the 
audit  management  information  system; 
and  produces  management  information 
reports  for  use  by  OTIGTA  managers. 

e.  Develops  and  maintains  the 
professional  skills  of  audit  personnel  by 
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providing  profesi  lional  training  course 
development,  deiiign  and  instruction. 
The  AIGA  deterrHines,  in  conjunction 
with  the  National  Director  for 
Communicationsi  Education  and 
Quality,  training  |priorities  and  goals  of 
the  audit  training  programs,  identifies 
training  needs,  ai^d  defines  and 
articulates  trainiiig  objectives. 

f.  Supervises  tlie  Deputy  Assistant 
Inspector  General  for  Audit;  the 
Directors  of  the  Office  of  Strategic 
Planning;  the  Dirfector,  Office  of  Policy 
and  Management;  and  the  Director, 
Office  of  Audit  Projects. 

6.  Assistant  Inspector  General  for 
Investigations.  Tile  Assistant  Inspector 
General  for  Investigations  (AIGI) 
performs  the  following  functions. 

a.  Plans  and  oversees  a  program  to 
investigate  activities  related  to  fraud, 
waste,  abuse,  and  mismanagement 
concerning  the  activities  and  operations 
of  IRS  and  Related  Entities.  This 
includes  investigating  allegations 
against  employee^,  applicants,  grantees, 
and  contractors  (including  those 
performing  tax  aaministration  functions 
for  the  IRS)  of  cripiinal  acts  and  other 
misconduct  such  las  bribery; 
embezzlement;  abuse  of  authority; 
unauthorized  disclosure  or  use  of  tax 
information;  fals^  claims;  conflict  of 
interest;  violatioils  of  the  Federal  ethics 
standards;  and  abuse  of  taxpayer  rights. 

b.  Protects  the  IRS  and  Related 
Entities  against  eitemal  attempts  to 
corrupt  or  threaten  their  employees 
such  as  attempts  by  non-IRS  employees 
and  tax  practitioners  to  unlawfully 
interfere  with  thelprograms  and 
operations  of  the  IRS  through  bribery, 
impersonation,  intimidation, 
harassment,  threats,  assaults  or  other 
unlawful  actions  ihat  may  impact  IRS 
personnel  and  imjpede  Federal  tax 
administration. 

c.  Formulates  investigative  policies 
and  procedures;  Performs  quality 
assurance  and  oversight  reviews  to 
assure  that  the  investigative  program  is 
in  compliance  with  guidelines  and 
investigative  stan  dards;  prepares  reports 
on  investigative  t  -ends;  and  processes 
requests  for  release  of  information  in 


compliance  with 


the  Freedom  of 


Information  Act,  he  Privacy  Act  and 


Internal  Revenue  Code  disclosure 
provisions. 

d.  Provides  support  nationwide  in  the 
forensic  examination  of  documentary 
evidence;  furnishes  expertise  in  the  use 
of  technical  and  electronic  investigative 
equipment;  assists  in  the  enhancement 
of  video  and  audio  evidentiary  material; 
provides  expertise  and  assistance  diuing 
the  search  and  seizure  of  computers  and 
computer  data;  performs  tests  of  the 
security  of  IRS  and  Related  Entities 
information  systems;  and,  in 
conjunction  with  the  National  Director 
for  Communications,  Education  and 
Quality,  assesses  investigative  training 
needs  and  sets  training  objectives. 

e.  Operates  a  nationwide  complaint 
center,  including  a  hotline,  to  receive 
and  process  allegations  of  fraud,  waste 
or  abuse;  supervises  investigations  of 
allegations  against  the  IRS  Executive 
Resources  Board,  members  of  the  IRS 
Oversight  Board,  and  officials  who  are 
appointed  by  the  TIGTA;  administers 
the  Potentially  Dangerous  Taxpayer 
System;  and  gathers  information 
regarding  individuals  or  groups  who 
advocate  violence  against  the  IRS. 

f.  Supervises  the  Deputy  Assistant 
Inspector  General  for  Investigations;  the 
Director,  Office  of  Investigations;  the 
Director,  Office  of  Policy  and  Oversight; 
the  Director,  Office  of  Training  and 
Investigative  Support;  and  an  Executive 
Assistant. 

7.  The  Regional  Inspectors  General  for 
Tax  Administration.  The  Regional 
Inspectors  General  for  Tax 
Administration  perform  the  following 
functions: 

a.  Provide  executive  level  direction 
over  regional  audit  and  investigative 
staffs; 

b.  Supervise  the  regional  information 
technology  and  administrative  staffs; 
and 

c.  Direct  local  proactive  activities  of 
auditors  and  investigators  to  detect  and 
deter  fi-aud  and  abuse  involving  IRS 
personnel  and  activities. 

d.  There  are  four  Regional  Inspectors 
General  for  Tax  Administration.  The 
regional  offices  are  located  in  the 
metropolitan  areas  of  New  York,  NY; 
Atlanta,  GA;  Dallas,  TX;  and  San 
Francisco,  CA.  These  regional  offices 


have  the  same  geographical  boundaries 
as  the  four  IRS  regions;  OTIGTA 
personnel  who  are  assigned  to  a 
Regional  Inspectors  General  for  Tax 
Administration  are  located  at  various 
locations  within  the  region.  (See 
Attachment  II  for  chart  of  the  OTIGTA 
field  structure.) 

(1)  The  Regional  Inspector  General  for 
Audit  is  responsible  for  the  execution  of 
the  audit  program  throughout  the 
region.  The  audit  program,  which 
includes  verification  of  financial 
transactions  and  analyses  of  IRS 
operating  programs,  policy  and 
procedures,  serves  as  the  basis  for 
informing  appropriate  officials  of  the 
manner  in  which  operations  are  being 
carried  out  and  responsibilities  are 
being  discharged,  and  recommending 
necessary  changes  in  policies,  practices 
and  procedures. 

(2)  The  Regional  Inspector  General  for 
Investigations  is  responsible  for  the 
execution  of  the  investigative  program 
throughout  the  region.  This  program 
investigates  allegations  of  fraud,  abuse 
or  misconduct  by  employees  of  the  IRS 
and  the  Related  Entities,  and  actions  by 
individuals  who  attempt  to  threaten  or 
corrupt  these  employees  or  impede  tax 
administration.  The  investigative  results 
are  given  to  the  Department  of  Justice, 
IRS  management,  or  other  authorities  for 
appropriate  criminal  and  administrative 
action. 

8.  Authority.  Treasury  Order  115-01, 
"Office  of  the  Inspector  General  for  Tax 
Administration". 

9.  Expiration  Date.  This  Directive  will 
expire  three  years  from  the  date  of 
issuance  unless  superseded  or  canceled 
prior  to  that  date. 

10.  Office  of  Primary  Interest.  Office 
of  Treasury  Inspector  General  for  Tax 
Administration. 

Lawrence  W.  Rogers, 

Acting  Treasury  Inspector  General  for  Tax 

Administration. 

Attachments: 

1.  OTIGTA  Organization  Chart 

2.  Map— OTIGTA  National  and 
Regional  Office 
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Treasury   Inspector  General   for  Tax  Administration 
Map   -   National   and  Field  Office  Locations 
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SUMMARY:  The  U.I  >.  Department  of  Labor 
(DOL),  Employm*  nt  and  Training 
Administration  (BTA)  announces  the 
third  round  of  co»ipetitive  grants  under 
the  Welfare-to-W^rk  (WtW)  grant 
program.  The  WtlV  program  assists 
States  and  local  cpmmunities  to  provide 
the  transitional  eiiiployment  assistance 
needed  to  move  hard-to-employ 
recipients  of  Teni)orary  Assistance  for 
Needy  Families  (f  ANF),  and  certain 
noncustodial  parents,  who  have 
experienced  or  h4ve  characteristics 
associated  with  ibng-term  welfare 
dependence,  into  lasting  unsubsidized 
jot)s.  This  announcement  describes  the 
conditions  underlwhich  applications 
will  be  received  under  the  (WtW) 
Competitive  Grants  program  and  how 
DOL/ETA  will  determine  which 
applications  it  wiftl  fund.  Please  note 
that  substantive  changes  have  been 
made  to  this  soliaitation  from  previous 
WtW  competitive  grant  solicitations. 
Read  this  Aimouacement  carefully.  In 
this  round,  the  Department  of  Labor  is 
placing  a  high  priority  on  funding 
applications  targeted  to  specific 
populations  who  face  particular 
challenges  in  moVing  from  welfare  to 
work:  noncustodttl  parents,  individuals 
with  disabilities,  individuals  who 
require  substanca  abuse  treatment, 
victims  of  domestic  violence  and 
individuals  with  Lmited  English 
proficiency.  Applications  targeting  these 
high  priority  populations  may  be 
eligible  for  bonu^  points.  Applications 
for  other  WtW  projects  will  also  be 
considered,  but  vfill  not  be  eligible  for 
the  bonus  points  associated  with  serving 
a  high  priority  population.  This 
aimouncement  iqcludes  all  of  the 
information  and  forms  needed  to  apply 
for  WtW  competilive  grants. 

DATES:  The  closing  date  for  receipt  of 
applications  under  this  announcement 
is  April  30, 1999,  For  the  funding  cycle 
covered  by  this  announcement, 
complete  applications  must  be  received 
at  the  address  below  no  later  than  2  p.m. 
EST  (Eastern  Staidard  Time).  Except  as 
provided  below,  ^ant  applications 
received  after  thi$  date  and  time  will  not 
be  considered.  Applications  which  are 
not  accepted  for  his  announcement 


must  be  resubmitted  to  be  considered 
for  future  aimouncements. 
ADDRESSES:  U.S.  Department  of  Labor. 
Employment  and  Training 
Administration,  Division  of  Federal 
Assistance,  Attention:  Ms.  Mamie  D. 
Williams,  SGA/DFA  99-003.  200 
Constitution  Avenue,  NW,  Room  S4203, 
Washington.  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  should  be  faxed  to  Ms. 
Mamie  D.  Williams.  Grant  Management 
Specialist,  Division  of  Federal 
Assistance,  Fax:  (202)  219-8739.  This  is 
not  a  toll-free  number.  Questions  may 
also  be  sent  via  electronic  mail  to 
"disgu-sga@doleta.gov."  All  inquiries 
sent  via  fax  or  e-mail  should  include  the 
SGA  number  (DFA  99-003)  and  a 
contact  name  and  phone  number.  This 
announcement  is  also  being  published 
on  the  Internet  on  the  Employment  and 
Training  Administration's  Welfare-to- 
Work  Home  Page  at  http:// 
wtw.doleta.gov.  Commonly  asked 
questions  and  answers  with  regard  to 
the  WtW  competitive  grants  and  the 
WtW  program  in  general,  and  copies  of 
the  Interim  Final  Rule  governing  the 
Welfare-to-Work  program,  including 
activities  conducted  under  the 
competitive  grants,  are  also  available  on 
the  WtW  Home  Page.  Award 
notifications  will  be  also  published  on 
the  WtW  Home  Page. 
SUPPi.EMENTARY  INFORMATION: 

I.  Authority 

Section  403(a)(5)(B)  of  Title  IV  of  the 
Social  Secvuity  Act.  Regulations 
governing  the  WtW  program  are  at  20 
CFR  Part  645,  published  at  62  FR  61588 
(November  18,  1997). 

II.  Submission  of  Applications 

Four  copies  of  the  application  must  be 
submitted,  one  of  which  must  contain 
an  original  signature.  Proposals  must  be 
submitted  by  the  applicant  only.  All 
applications  must  be  single-spaced,  and 
on  single-sided,  numbered  pages.  A  font 
size  of  at  least  12  point  is  required. 

Section  I  of  the  appUcation  must 
include  the  following  required 
elements:  (1)  Application  Cover  Sheet; 
(2)  Project  Financial  Plan,  including  the 
SF-424,  (3)  ETA  Form  9070,  Project 
Synopsis  Form,  and  (4)  Evidence  of 
State  and  local  consultation.  Section  I 
wrill  not  count  against  the  application 
page  limits.  Failure  to  include  all 
elements  required  in  this  section  will 
result  in  disqualification  of  the 
application.  Applications  will  not  be 
reviewed  if  appropriate  State  and  PIC/ 
political  subdivision  certifications  (or 
evidence  of  efforts  to  consult,  as 
described  in  Section  IV  below)  are  not 


included.  No  additional  information  or 
materials  will  be  accepted  by  the 
Department  of  Labor  after  the  closing 
date,  unless  such  additional  material  is 
specifically  requested  by  the  Grant 
Officer. 

Section  II  of  the  application,  the 
project  narrative,  shall  not  exceed 
twenty  (20)  pages  for  the  Government 
Requirements/Statement  of  Work 
section,  as  described  below  in  the 
"Required  Content  for  WtW  Competitive 
Grant  Applications — Fiscal  Year  1999," 
plus  an  additional  ten  (10)  pages  for 
Attachments,  to  include  no  information 
that  is  critical  to  the  review  of  the 
proposal.  Letters  of  support  for  a 
proposal  should  NOT  be  submitted  and 
will  count  against  the  page  limits. 

Acceptable  Methods  of  Submission 

Applications  may  be  hand-delivered 
or  mailed.  Hand-delivered  applications 
must  be  received  at  the  address 
identified  above  by  the  date  and  time 
specified.  Overnight  mail  deliveries  will 
be  treated  as  hand-deliveries.  Mailed 
applications  that  arrive  after  the  closing 
date  wrill  be  accepted  if  they  are  post- 
marked at  least  five  (5)  days  prior  to  the 
closing  date.  Applications  submitted  via 
overnight  mail  that  arrive  after  the 
closing  date  will  be  accepted  if  they  are 
post-marked  at  least  two  (2)  days  prior 
to  the  closing  date.  Otherwise,  late 
applications  will  not  be  accepted. 
Telegraphed  and/or  faxed  appUcations 
will  not  be  accepted. 

Applications  may  be  withdrawn  by 
written  notice  or  telegram  (including 
mailgram),  or  in  person  if  the 
representative's  identity  is  made  known, 
and  the  representative  signs  a  receipt  for 
the  application. 

OMB  Approval  of  Paperwork  Burden 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  such  collection 
displays  a  valid  OMB  control  number. 
The  valid  OMB  control  number  for  this 
information  collection  is  1205-0399, 
expiration  7/99.  The  time  required  to 
complete  this  information  collection  is 
estimated  to  average  twenty  (20)  hours 
per  response,  including  the  time  to 
review  the  instructions,  search  existing 
data  resources,  gather  data  needed,  and 
complete  and  review  the  information. 
Comments  concerning  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  U.S.  Department  of  Labor,  Office  of 
Job  Training  Programs,  Room  N4459, 
Washington,  DC  20210  (Paperwork 
Reduction  Project  1205-0399). 
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Comments  may  be  reflected  in  the 
development  of  future  solicitations. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Welfare-to-Work  program  is  listed 
in  the  Catalog  of  Federal  Domestic 
Assistance  at  No.  17.253,  "Employment 
and  Training  Assistance — Welfare-to- 
Work  Grants  to  States  &  Local  Entities 
for  Hard-to-Employ  Welfare  Recipient 
Programs." 

HI.  Program  Scope  and  Funding 

Competitive  grant  projects  will  be 
expected  to  achieve  Uie  purpose  of  all 
WtW  grants: 

To  provide  traiisitional  assistance 
which  moves  welfare  recipients  into 
unsubsidized  employment  providing 
good  career  potential  for  achieving 
economic  self-sufficiency. 

This  transitional  assistance  is  to  be 
provided  through  a  "work  first"  service 
strategy  in  which  recipients  are  engaged 
in  employment-based  activities.  Grant 
funds  may  be  used  to  provide  needed 
basic  and/or  vocational  skills  training  as 
a  post-employment  service  in 
conjunction  with  either  subsidized  or 
imsubsidized  employment.  This 
flexibihty,  established  in  the 
Regulations,  reflects  the  basic  "work 
first"  philosophy  of  the  WtW 
legislation,  and  recognizes  the  critical 
importance  of  continuous  skills 
acquisition  and  lifelong  learning  to 
economic  self-sufficiency. 

All  competitive  grant  projects  are 
expected  to  be  integral  parts  of  a 
comprehensive  strategy  for  moving 
ehgible  individuals  into  unsubsidized 
employment  in  a  local,  community- 
based  context.  Projects  should  develop 
and  implement  ixmovative  approaches 
that  enhance  a  community's  ability  to 
move  eligible  individuals  into  self- 
sustaining  employment,  create  upward 
mobility  paths  and  higher  earnings 
potential  for  WtW  participants,  and 
achieve  sustainable  improvements  in 
the  community's  service  infrastructure 
for  assisting  welfare  recipients. 

All  applications  w.ll  be  reviewed 
luider  the  criteria  set  forth  in  Part  VII  of 
this  announcement,  including  the 
effectiveness  of  the  proposed  in  moving 
TANF  recipients  who  are  least  job  ready 
into  unsubsidized  employment,  in 
moving  such  recipients  into 
unsubsidized  employment  in  labor 
markets  that  have  a  shortage  of  low-skill 
jobs,  and  in  expanding  the  base  of 
knowledge  about  programs  aimed  at 
moving  TANF  recipients  into  long-term 
unsubsidized  employment. 


Targeted  Populations 

Within  the  overall  WtW  competition, 
the  Department  seeks  applications  that 
target  one  of  five  high  priority 
populations — (1)  noncustodial  parents; 
(2)  individuals  with  disabilities;  (3) 
individuals  requiring  substance  abuse 
treatment;  (4)  victims  of  domestic 
violence  or  (5)  individuals  with  limited 
English  proficiency.  Applications  that 
identify  one  (and  only  one)  of  these 
target  populations  on  the  Project 
Synopsis  Form  (ETA  Form  9070, 
Appendix  B)  wrill  be  reviewed 
separately  by  a  panel  of  appropriate 
subject  matter  experts.  Applications  that 
target  more  than  one  of  the  high  priority 
populations  vdll  be  considered  as 
general  applications.  It  is  important  to 
note  that  the  eligibility  criteria  and  the 
proposed  outcomes  for  projects  for  these 
targeted  populations  are  the  same  as  for 
the  WtW  program  overall — ^to  place 
hard-to-employ  individuals  in 
unsubsidized  employment  leading  to 
economic  self-sufficiency. 

Projects  serving  high  priority 
populations  must  respond  to  the  same 
requirements  as  all  other  WtW 
competitive  grant  proposals,  as 
described  in  "Required  Content  for 
WtW  Competitive  Grant  Applications — 
Fiscal  Year  1999"  below.  In  addition, 
these  applications  will  be  required  to 
describe:  the  specific  services  to  be 
provided  that  address  the  unique 
characteristics  of  the  targeted 
population;  the  specific  partner 
organizations  who  have  experience 
serving  the  targeted  population  or  who 
will  be  key  to  the  recruitment  of  the 
population  into  the  project;  and  the 
prevalence  of  the  targeted  population 
within  the  eligible  WtW  population  in 
the  local  area(s)  to  be  served  by  the 
project. 

Other  Areas  of  Interest 

In  addition  to  proposing  innovative 
strategies  for  moving  welfare  recipients 
into  lasting  unsubsidized  employment 
and  for  providing  services  to  the 
targeted  populations  described  above, 
applicants  are  encouraged  to  consider 
the  following  in  designing  responsive 
service  strategies  for  the  eligible 
population  in  their  local  area. 

•  Strategies  that  focus  on  serving 
public  and  assisted  housing  residents; 

•  Development  of  responsive 
transportation  and  child  care  service 
systems; 

•  Integration  of  work  and  learning 
strategies  to  develop  skills  that  promote 
employment,  retention  and  career 
development; 

•  Creation  of  job  opportunities 
(including  self-employment)  that  allow 


for  flexibility  to  address  work  and 
family  needs  while  providing  income 
levels  that  are  adequate  for  self- 
sufficiency; 

•  Proactive  strategies  to  involve 
employers  in  design  of  service  strategies 
and  implementation  of  the  project; 

•  Strategies  that  focus  on  family- 
based  assistance  and  that  are  integrated 
with  children  systems  (e.g..  Child  Care, 
Head  Start)  that  can  assist  the  full 
family  unit; 

•  Activities  to  help  women  access 
nontraditional  occupations;  and 

•  Strategies  that  reflect  effective 
integration  with  both  the  workforce 
development  (e.g.,  One-Stop)  and 
welfare  systems. 

In  identifying  those  Other  Areas  of 
Interest  addressed  by  the  proposal  on 
the  Project  Synopsis  form  (Required 
format  can  be  found  in  Appendix  B), 
please  indicate  the  page  number  on 
which  relevant  text  relating  to  this 
interest  area  can  be  found  in  the 
proposal  narrative. 

Tne  Department  is  also  interested  in 
receiving  applications  to  implement 
projects  that  are  coordinated  with 
community  saturation  strategies  (in 
which  comprehensive  services  are 
available  to  assist  ail  of  the  eligible 
residents  in  a  defined  community).  The 
Department  expects  that  these 
applications  would  be  submitted  from 
communities  in  which  there  are 
concentrations  of  eligible  hard-to- 
employ  individuals,  there  is  a 
reasonable  opportunity  to  provide 
employment  for  all  such  individuals, 
and  there  are  established  partnerships 
which  can  contribute  a  significant  level 
of  resources  to  implement  the  strategy. 
A  definition  of  "community  saturation 
strategy"  is  provided  in  Appendix  A. 

Funding  Availability 

Approximately  $240  million  is 
available  for  Federal  grant  assistance 
through  this  announcement.  Of  the 
funds  available  in  this  round  of 
competitive  grants,  the  Department  aims 
to  distribute  approximately  70  percent 
for  projects  to  serve  cities  with  large 
concentrations  of  poverty  and  30 
percent  for  projects  to  serve  rural  areas. 
Definitions  for  "cities  with  large 
concentrations  of  poverty"  and  "rural 
area"  can  be  found  in  Appendix  A  of 
this  announcement.  Applications  to 
serve  rural  areas  should  be  targeted  to 
serve  eligible  residents  from  subareas 
that  represent  concentrations  of  poverty. 
Further,  as  indicated  under  the  Criteria 
section  of  this  solicitation,  applicants 
are  strongly  encouraged  to  present 
innovative  strategies  to  ?ddress  the 
needs  of  areas  with  concentrations  of 
poverty.  Each  application  must  indicate 
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an  urban  focus  for  its 


on  the  required 
either  a  rural  or  i 
project  services 

It  is  expected  that  most  grant  awards 
will  be  between  $1  million  and  $5 
million.  Furthei  more,  it  is  expected  that 
most  grants  will  serve  a  minimum  of 
100  eligible  paricipants.  Applications 
that  are  outside  of  this  range  must 
provide  a  brief  explanation  of  how  the 
project  will  have  substantial  community 
impact  (especially  for  those  below  $1 
milhon  and/or  (ewer  than  100 
participants),  oij  how  project  services 
will  be  provided  on  a  local  level  and 
targeted  to  the  specific  needs  of  the 
defined  target  group  (especially  for 
those  applications  over  $5  milhon). 

Award  Period 

It  is  expected  that  the  planned 
performance  period  for  most  projects 
will  be  between,  18  and  30  months. 
Grant  funds  are  inot  available  for 
expenditure  for  longer  than  three  years. 
No  obligation  or  commitment  of  funds 
will  be  allowed  beyond  the  grant  period 
of  performance.  Any  unspent  grant 
funds  must  be  returned  to  the  Federal 
government. 

IV.  Eligible  Graht  Applicants 

Private  Industry  Coimcils  (PICs), 
political  subdivisions  of  the  State,  and 
private  entities  (as  defined  in  Appendix 
A)  are  eligible  to  receive  grant  funds 
under  this  annoluncement.  Ehgible 
private  entities  Include  community 
development  cqrporations,  community 
action  agencies,  community-based  and 
faith-based  orgainizations,  disability 
community  orginizations,  pubUc  and 
private  colleges  and  universities,  and 
other  qualified  organizations.  Private 
entities  includejboth  non-profit  and  for- 
profit  organizations  but  do  not  include 
individuals.       I 

Entities  other^  than  a  PIC  or  a  political 
subdivision  of  the  State  must  submit  an 
application  for  tompetitive  grant  funds 
in  conjunction  with  the  PIC(s)  or 
political  subdiv|ision(s)  for  the  area  in 
which  the  project  is  to  operate.  The  term 
"in  conjunction  with"  shall  mean  that 
the  application  pust  include  a  signed 
certification  by  both  the  applicant  and 
either  the  appropriate  PIC(s)  or  poUtical 
subdivision(s)  i|idicating  that: 

1.  The  applicimt  has  consulted  with 
the  appropriate|PIC(s)/pohtical 
subdivision(s)  during  the  development 
of  the  application;  and 

2.  The  activities  proposed  in  the 
application  are  consistent  with,  and  will 
be  coordinated  With,  the  WtW  efforts  of 
the  PIC(s)/politlcal  subdivision(s). 

If  the  applicant  is  unable  to  obtain  the 
certification,  it  ivill  be  required  to 
include  informi  ition  describing  the 


efforts  which  were  undertaken  to 
consult  with  the  PIC(s)/political 
subdivision(s)  and  indicating  that  the 
PIC(s)/political  subdivision(s)  were 
provided  a  sufficient  opportunity  to 
cooperate  in  the  development  of  the 
project  plan  and  to  review  and  comment 
on  the  application  prior  to  its 
submission  to  the  Department  of  Labor. 
"Sufficient  opportunity  for  PIC/political 
subdivision  review  and  comment"  shall 
mean  at  least  30  calendar  days. 

The  certification,  or  evidence  of 
efforts  to  consult,  must  be  with  either 
each  PIC  or  each  political  subdivision  in 
the  service  area  in  which  the  proposed 
project  is  to  operate.  These  certifications 
must  be  included  in  Section  I  of  the 
grant  application,  and  will  not  count 
against  the  established  page  limitations. 
For  the  purposes  of  this  portion  of  the 
application,  applicants  must 
demonstrate,  through  vmtten 
documentation  such  as  registered  mail 
receipt,  that  project  applications  were 
shared  with  the  PIC/political 
subdivision  in  a  timely  manner. 
Certifications  or  evidence  of  efforts  to 
consult  must  be  included  with  the 
application.  The  Department  of  Labor 
■will  not  accept  additional  information 
after  the  closing  date. 

State-level  Consultation 

All  applicants  for  competitive  grants, 
including  PICs  and  political 
subdivisions,  must  submit  their 
applications  to  the  Governor  or,  at  the 
discretion  of  the  Governor,  to  the 
designated  State  administrative  entity 
for  the  WtW  program,  for  review  and 
comment  prior  to  submission  of  the 
application  to  the  Department.  For 
private  entities.  State  review  must  be 
subsequent  to  review  by  the  PIC  or 
pohtical  subdivision. 

When  submitted  to  the  Department, 
the  application  must  include  any 
comments  fi^om  the  Governor  or  his/her 
designee  or  must  include  information 
indicating  that  the  Governor  was 
provided  a  sufficient  opportunity  for 
review  and  comment  prior  to 
submission  to  the  Department. 
"Sufficient  opportimity  for  State  review 
and  comment"  shall  mean  at  least  15 
calendar  days.  For  the  purposes  of  this 
portion  of  the  application,  information 
indicating  that  the  Governor  was 
provided  opportimity  for  review  must 
be  demonstrated  by  written 
documentation,  such  as  registered  mail 
receipt,  that  project  applications  were 
submitted  to  the  Governor  or  his/her 
designee  in  a  timely  manner. 
Certifications  or  evidence  of  efforts  to 
consult  must  be  included  with  the 
application.  The  IDepartment  of  Labor 


will  not  accept  additional  information 
after  the  closing  date. 

Applicants  for  Multiple  Community  or 
National  Projects 

Consideration  will  be  given  to 
apphcations  which  propose  multi- 
community  or  national  strategies  to 
move  welfare  recipients  into  long-term 
unsubsidized  employment  leading  to 
economic  self-sufficiency.  For  example, 
an  applicant  may  design  a  nationwide 
project  to  create  jobs  for  welfare 
recipients  in  a  particular  industry. 
Applications  which  propose  multi- 
commimity  or  national  strategies  must 
meet  all  of  the  application  requirements 
contained  in  this  Announcement. 
Specifically,  private  entities  proposing 
such  projects  must  include  the  signed 
certification  from  the  appUcable  PIC  or  - 
political  subdivision  of  each  local  area 
in  which  the  project  will  operate  or 
other  evidence  indicating  the  efforts 
undertaken  to  obtain  the  required 
consultation  as  described  above.  Such 
applications  must  also  demonstrate  the 
required  consultation  with  the 
Governors  of  the  States  in  which  the 
project  will  operate.  Applications 
proposing  national  projects  must 
comply  with  all  statutory  and  regulatory 
requirements  and  will  be  rated  under 
the  same  evaluation  criteria  as  other 
applications.  Applicants  should  be 
aware  that  the  extent  of  local 
collaboration  demonstrated  in  a  national 
project  will  be  considered  as  an 
important  factor  in  the  overall  strength 
of  the  proposal.  Applications  targeting 
one  of  the  high  priority  populations  may 
also  propose  a  multi-site  project. 

Lobbying  Disclosure  Act  of  1995 

Entities  described  in  section  501(c)(4) 
of  the  Internal  Revenue  Code  that 
engage  in  lobbying  activities  are  not 
eligible  to  receive  funds  imder  this 
announcement.  The  Lobbying 
Disclosure  Act  of  1995,  2  U.S.C.  1601  et 
seq.,  prohibits  the  award  of  Federal 
funds  to  these  entities  if  they  engage  in 
lobbying  activities. 

V.  Program  and  Administrative 
Requirements 

Participant  Eligibility  and  Funding 
Expenditures 

Each  project  will  be  required  to  meet 
the  targeting  provisions  described  at  20 
CFR  645.211-645.213.  [Note:  The  WtW 
Regulations  are  available  at  the  WtW 
Internet  web  site  at  http:// 
wtw.doleta.gov.]  These  provisions 
dictate  that  a  minimum  of  70  percent  of 
the  funds  in  each  WtW  competitive 
grant  must  be  used  to  serve  hard-to- 
employ  individuals  as  described  in  Sec. 
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645.212.  Furthermore,  no  more  than  30 
percent  of  the  funds  in  each  grant  may 
be  used  to  serve  individuals  with 
characteristics  predictive  of  long-term 
welfare  dependence,  as  described  in 
Sec.  645.213. 

Allowable  Uses  of  Funds 

Competitive  grant  funds  shall  be 
spent  only  for  those  activities  identified 
in  the  WtW  Regulations,  at  20  CFR  Part 
645.220  and  set  forth  below;  for 
appropriate  administrative  costs;  and  for 
information  technology  costs  in 
accordance  with  20  CFR  645.235(c)(3). 

WtW  Allowable  Activities  Are: 

(a)  Job  readiness  activities  financed 
through  job  vouchers  or  through 
contracts  with  public  or  private 
providers. 

(b)  Employment  activities  which 
consist  of  any  of  the  following:  (1) 
Commiuiity  service  programs;  (2)  Work 
experience  programs;  (3)  Job  creation 
through  public  or  private  sector 
employment  wage  subsidies;  and  (4) 
On-the-job  training. 

(c)  Job  placement  services  financed 
through  job  vouchers  or  through 
contracts  with  public  or  private 
providers  subject  to  the  payment 
requirements  at  Sec.  645.230(a)(3). 

(d)  Post-employment  services 
financed  through  job  vouchers  or 
through  contracts  with  pubhc  or  private 
providers,  which  are  provided  after  an 
individual  is  placed  in  one  of  the 
employment  activities  listed  in 
paragraph  (b)  above,  or  in  any  other 
subsidized  or  unsubsidized  job.  Post- 
employment  services  include,  but  are 
not  limited  to,  such  services  as:  (1)  Basic 
educational  skills  training;  (2) 
Occupational  skills  training;  (3)  English 
as  a  second  language  training;  and  (4) 
Mentoring. 

(e)  Job  retention  services  and  support 
services  which  are  provided  after  an 
individual  is  placed  in  a  job  readiness 
activity,  as  specified  in  paragraph  (a) 
above,  in  one  of  the  employment 
activities,  as  specified  in  paragraph  (b) 
above,  or  in  emy  other  subsidized  or 
unsubsidized  job.  These  services  can  be 
provided  with  WtW  funds  only  if  they 
are  not  otherwise  available  to  the 
participant.  Job  retention  and  support 
services  include,  but  are  not  limited  to, 
such  services  as:  (1)  Transportation 
assistance;  (2)  Substance  abuse 
treatment  (except  that  WtW  funds  may 
not  be  used  to  provide  medical 
treatment);  (3)  Child  care  assistance;  (4) 
Emergency  or  short-term  housing 
assistance;  and  (5)  Other  supportive 
services. 


(f)  Individual  development  accounts 
which  are  established  in  accordance 
with  section  404(h)  of  the  Act. 

(g)  Intake,  assessment,  eligibility 
determination,  development  of  an 
individuahzed  service  strategy,  and  case 
management  may  be  incorporated  in  the 
design  of  any  of  the  allowable  activities 
listed  in  paragraphs  (a)  through  (f) 
above. 

Administrative  Costs 

Allowable  costs  and  the  15  percent 
limitation  on  administrative  costs  for 
WtW  competitive  grants  are  defined  in 
the  WtW  Regulations  at  20  CFR  645.235. 
All  proposed  costs  must  be  reflected  as 
either  a  direct  charge  to  specific  budget 
line  items,  or  as  an  indirect  cost.  Direct 
and  indirect  administrative  costs  are 
allowable,  but  combined,  these  costs 
cannot  exceed  15  percent  of  the  total 
grant.  The  administrative  costs 
negotiated  in  the  final  grant  document 
may  be  below  fifteen  percent. 

Only  costs  which  result  from  applying 
a  federally-approved  indirect  cost  rate 
may  be  entered  on  the  "indirect  cost" 
line  item  of  the  budget.  If  an  indirect 
cost  rate  is  used,  the  applicant  must 
include  documentation  from  the 
cognizant  Federal  agency  which 
includes  the  approved  rate,  the  cost  base 
against  which  it  is  applied,  and  the 
approval  date. 

All  applicants  will  be  expected  to 
justify  proposed  costs  (see  Item  IB, 
Project  Financial  Plan,  in  the  "Required 
Content  for  WtW  Competitive  Grants 
Applications— Fiscal  Year  1999"). 
Profits  are  not  an  allowable  use  of  grant 
funds. 

Use  of  Federal  Funds 

Federal  funds  cannot  be  used  to 
support  activities  which  would  be 
provided  in  the  absence  of  those  funds. 
Grant  funds  may  cover  only  those  costs 
which  are  appropriate  and  reasonable. 
Federal  grant  funds  may  only  be  used  to 
acquire  equipment  which  is  necessary 
for  the  operation  of  the  grant.  The 
grantee  must  receive  prior  approval 
from  the  DOL/ETA  Grant  Officer  for  the 
purchase  and/or  lease  of  any  property 
and/or  equipment  with  a  per  unit 
acquisition  cost  of  $5,000  or  more,  and 
a  useful  life  of  more  than  one  year  as 
defined  in  the  "Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments",  codified  at  29  CFR 
Part  97  (also  known  as  the  "Common 
Rule"),  and  "Grants  and  Agreements 
vsrith  Institutes  of  Higher  Education, 
Hospitals  and  Other  Non-Profit 
Organizations,"  codified  at  29  CFR  Part 
95  (also  known  as  OMB  Circular  A- 
110).  This  restriction  includes  the 


purchase  of  Automated  Data  Processing 
(ADP)  equipment.  A  request  for  such 
prior  approval  may  be  included  in  the 
grant  application  or  submitted  after  the 
grant  award.  Requests  submitted  after 
the  grant  award  must  be  directed 
through  the  Grant  Officer  Technical 
Representative  (GOTR)  and  must 
include  a  detailed  description  and  cost 
of  the  items  to  be  acquired. 

Grant  funds  also  may  not  be  used  to 
cover  any  project-related  costs  inciured 
prior  to  the  effective  date  of  the  grant 
award.  In  making  a  grant  award,  DOL/ 
ETA  has  no  obligation  to  provide  any 
future  additional  funding  in  connection 
with  the  grant  award. 

Pursuant  to  20  CFR  Part  645.235(c)(3). 
the  costs  of  information  technology — 
computer  hardware  and  software — 
needed  for  tracking  or  monitoring  under 
a  WtW  grant  are  not  subject  to  the 
fifteen  percent  Umitation  on 
administrative  costs. 

Year  2000  Compliance 

Any  information  technology 
purchased  in  whole  or  in  part  with  WtW 
funds,  which  is  used  for  a  period  of  time 
that  goes  beyond  December  31.  1999. 
must  be  "year  2000  compliant."  This 
means  that  such  information  technology 
shall  accurately  process  date/time  data 
(including,  but  not  limited  to, 
calculating,  comparing  and  sequencing) 
from,  into  and  between  the  twentieth 
and  twenty-first  centuries,  the  years 
1999  and  2000,  and  leap  year 
calculations.  Furthermore,  "year  2000 
compliant"  information  technology, 
when  used  in  combination  with  other 
information  technology,  shall  accurately 
process  date/time  data  if  the  other 
information  technology  properly 
exchanges  date/time  with  it. 

Assurances  and  Certifications 

The  following  assurances  and 
certifications  must  be  included  as  part 
of  each  grant  application:  Debarment  & 
Suspension  Certification. 

Other  assurances  and  certifications 
will  be  required  as  part  of  each  executed 
grant  agreement,  but  do  not  need  to  be 
submitted  as  part  of  a  WtW  Competitive 
grant  application:  Assurances/Non- 
Construction  Programs;  Certification 
Regarding  Lobbying;  Drug  Free 
Workplace  Certification;  Certification  of 
Non-delinquency;  and  Non- 
discrimination and  Equal  Opportunity 
Requirements. 

Departmental  Oversight 

The  Department  reser-es  the  right  to 
conduct  oversight  and  brth 
programmatic  and  financial  monitoring 
activities  for  all  competitive  grants 


4014 


awarded  under  tl^e  WtW  grants 
program. 


Department  o 
Services 
Work  Program 


participate  in  the 
grant  program  by 
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>/H(  alth  and  Human 
Evaluatilpn  of  the  Welfare-to- 


Competitive  gr  int  projects  will 


evaluation  of  the  WtW 
the  U.S.  Department  of 
Health  and  Humjn  Services  (DHHS),  as 
described  in  Title  IV.  section  413(j)(l)  of 
the  Social  Securii  y  Act.  The  goal  of  the 
DHHS  evaluation  is  to  expand  the  base 
of  knowledge  abc  ut  programs  aimed  at 
moving  the  least  ob-ready  welfare 
recipients  into  m  subsidized 
employment.  Th0  Department  of  Health 
and  Human  Services  has  selected 
Mathematica  Policy  Research  as  the 
evaluation  contractor  for  this  project. 
The  evaluator  will  collect  program  and 
administrative  data  to  determine  the 
range  of  WtW  prqject  designs  and  the 
employment  outdomes  for  all  WtW 
grantees,  consistent  with  section 
413(j)(l)(C)  of  thd  Social  Security  Act.  In 
addition,  the  evaluator,  in  cooperation 
with  DHHS,  will  select  certain  sites  at 
which  to  quahtat  vely  study  the 
implementation  (if  the  WtW  program 
and  other  sites  w  lere  net  impact  and 
cost  effectiveness  of  the  program  will  be 
examined  quantitatively.  For  more 
information  concpming  Mathematica's 
evaluation  of  the  WtW  grants  program, 
visit  their  websiti !  at  http:// 
www.mathemati(  a-mpr.com. 

VI.  Monitoring  aiid  Reporting 

Monitoring 

The  Departmei  t  shall  be  responsible 
for  ensuring  effeotive  implementation  of 
each  competitive  grant  project  in 
accordance  with  ihe  Act,  the 
Regulations,  the  Provisions  of  this 
announcement  aid  the  negotiated  grant 
agreement.  Applicants  should  assume 
that  at  least  one  on-site  project  review 
will  be  conducted  by  Department  staff, 
or  their  designees,  at  approximately  the 
midpoint  of  the  project  performance 
period.  This  review  will  focus  on  the 
project's  performance  in  meeting  the 
grant's  programnjatic  goals  and 

les,  complying  with 
rements  regarding 
served,  expenditiu'e 
of  grant  funds  onj  allowable  activities, 
integration  with  other  resources  and 
service  providers  in  the  local  area,  and 
methods  for  assessment  of  the 
responsiveness  atid  effectiveness  of  the 
services  being  prfavided.  Grants  may  be 
subject  to  other  a  dditional  reviews  at 
the  discretion  of  the  Department. 


participant  outcc 
the  targeting  req\] 
recipients  who 


Reporting 

Applicants  selected  as  grantees  will 
be  required  to  provide  the  following 
reports: 

1.  Financial  Reporting:  The 
Department  of  Labor  (DOL)  issued 
financial  reporting  instructions  for 
competitive  grantees  on  June  24, 1998. 
Financial  reports  will  be  submitted 
electronically  directly  to  DOL. 

2.  Participant  Reporting:  Participant 
reporting  instructions  will  be  issued 
shortly  covering  the  WtW  competitive 
grant  program.  Participant  reports  for 
each  competitive  grant  will  be 
submitted  in  accordance  with  reporting 
instructions  at  a  later  date. 

3.  Other  Reporting:  The  Department  of 
Labor  may  negotiate  additional 
reporting  requirements  with  individual 
grantees,  where  necessary,  for  grant 
management  and/or  knowledge 
development  purposes,  including 
quarterly  narrative  reports. 

In  addition  to  required  quarterly 
financial  and  participant  reporting, 
some  grantees  may  be  asked  to  provide 
information  to  the  appropriate  ETA 
Regional  Office  during  the  early 
implementation  phase  of  the  project  for 
the  purpose  of  project  oversight.  This 
information  may  include  project 
enrollment  levels,  participant 
characteristics,  and  emerging 
implementation  issues. 

VII.  Review  and  Selection  of 
Applications  for  Grant  Award  Review 
Process 

The  Department  will  screen  all 
applications  to  determine  whether  all 
required  elements  are  present  and 
clearly  identifiable.  These  elements  are 
described  below  in  the  "Required 
Content  for  WtW  Competitive  Grant 
Applications — Fiscal  Year  1999." 
Failure  to  include  and  all  required 
elements  in  Section  I  of  the  grant 
application  will  result  in  rejection  of  the 
application. 

Each  complete  application  will  be 
objectively  rated  by  a  panel  against  the 
criteria  described  in  this  annoimcement. 
Applicants  are  advised  that  the  panel 
recommendations  to  the  Grant  Officer 
are  advisory  in  nature.  The  Grant  Officer 
may  elect  to  award  grants  either  with  or 
without  discussion  with  the  applicant. 
In  situations  where  no  discussions 
occur,  an  award  will  be  based  on  the 
applicant's  signature  on  the  SF424  form 
(See  Appendix  B),  which  constitutes  a 
binding  offer. 

Those  applications  that  target  one  of 
the  high  priority  populations 
(noncustodial  parents,  individuals  with 
disabilities,  individuals  requiring 
substance  abuse  treatment,  victims  of 


domestic  violence  or  individuals  with 
limited  English  proficiency)  will  be 
reviewed  separately  from  the  general 
applications. 

"The  Grant  Officer  will  make  final 
award  decisions  based  on  what  is  most 
advantageous  to  the  Government, 
considering  factors  such  as:  Panel 
findings;  the  geographic  distribution  of 
the  competitive  applications;  the  extent 
to  which  the  competitive  applications 
reflect  a  reasonable  distribution  of  funds 
across  the  targeted  populations  and 
other  areas  of  interest  identified  in  this 
announcement;  and  the  availability  of 
funds. 

Criteria 

The  criteria,  and  the  weights  assigned 
to  each,  which  will  apply  to  the  review 
of  applications  submitted  in  response  to 
this  announcement  are: 

1.  "Relative  Need  for  Assistance"  [20 
points]  which  shall  consider  the 
concentration  of  poverty  and  long-term 
welfare  dependence  and  the  lack  of 
employment  opportunities  in  the  project 
service  area  (up  to  9  points);  the  extent 
of  gaps  in  the  capacity  of  the  local 
infrastructure  to  effectively  address  the 
employment  barriers  which  characterize 
the  targeted  population,  including  an 
assessment  of  existing  WtW  competitive 
and  formula  funding  in  the  local  area 
(up  to  6  points);  and  the  responsiveness 
of  the  project  design  to  the  other  areas 
of  interest  identified  in  Part  III  of  this 
announcement  (up  to  5  points). 

2.  "Innovation"  (20  points)  which 
shall  consider  the  extent  to  which  the 
project  incorporates  new  and  better 
strategies  for  moving  welfare  recipients 
into  lasting  unsubsidized  employment 
leading  to  economic  self-sufficiency. 
These  strategies  can  include,  but  are  not 
limited  to,  new  and  better  ways  that 
services  can  be  accessed  by  participants 
in  the  local  community,  new  and  better 
ways  for  local  organizations  to  work 
together,  or  the  replication  of  effective 
strategies  in  a  new  setting. 

3.  "Outcomes"  [25  points]  which 
shall  consider  the  quality  of  the 
proposed  employment  emd  earnings 
outcomes  (up  to  10  points);  the  extent 
to  which  the  proposed  plan  of  services 
responds  to  identified  needs,  the 
barriers  faced  by  proposed  participants, 
and  the  conditions  in  the  local  area  as 
well  as  the  likelihood  that  the  proposed 
service  plan  will  result  in  the  proposed 
outcomes  (up  to  12  points);  and  the 
reasonableness  of  the  level  of 
investment  in  relation  to  the  proposed 
outcomes  (up  to  3  points). 

4.  "Local  Collaboration  and 
Sustainability"  [25  points]  which  shall 
consider  the  extent  to  which  the  project 
is  coordinated  with  the  WtW  formula 
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grant  and  TANF  grant  activities  and 
supported  by  the  PIC/political 
subdivision  and  local  TANF  agency  (up 
to  8  points);  the  extent  and  quality  of 
local  community  partnerships  that  are 
involved  in  and  making  substantial 
contributions  of  resources  to  the  project 
(up  to  7  points);  involvement  of  and 
participation  by  local  employers  (up  5 
points);  and  the  extent  to  wrhich  the 
commimity  and/or  the  local  area  has 
developed  plans  and  commitments  to 
maintain  and  expand  the  capacity  to 
serve  the  target  population  with  local 
resources  over  a  sustained  period  of 
time  (up  to  5  points). 

5.  "Etemonstrated  Capability"  [10 
points]  which  shall  consider  the  extent 
to  which  the  applicant  and  its  partner 
organizations  demonstrate  a  history  of 
success  in  serving  a  comparable  target 
group,  the  extent  of  use  of  current  or 
former  welfare  recipients  in  the 
provision  of  services,  and  the  extent  to 
which  the  applicant  demonstrates  the 
ability  to  effectively  execute  grant 
management  responsibilities. 

For  those  proposals  that  are  deemed 
by  the  Grant  Officer  to  be  most 
competitive,  applicants  proposing 
projects  in  which  the  majority  of 
participants  to  be  served  by  the  project 
reside  in  designated  Empowerment 
Zones  and  Enterprise  Communities  (EZ/ 
EC)  will  be  eligible  for  5  bonus  points. 
Applicants  must  demonstrate  that  the 
majority  of  participants  reside  within  a 
federally-designated  EZ/EC  in  order  to 
be  awarded  the  5  bonus  points,  and 
must  indicate  the  name  of  the  EZ/EC  to 
be  served.  The  applicant  does  not 
necessarily  have  to  be  located  within 
the  EZ/EC. 

In  addition,  for  those  proposals  that 
are  deemed  by  the  Grant  Officer  to  be 
most  competitive,  applicants  targeting 
one  of  five  high  priority  populations 
(noncustodial  parents,  individuals  with 
disabilities,  individuals  requiring 
substance  abuse  treatment,  victims  of 
domestic  violence  or  individuals  with 
limited  English  proficiency)  will  be 
eligible  for  10  bonus  points. 
Applications  must  address  the  services, 
partner  organizations  and  need  in  the 
local  area  relative  to  service  to  the 
targeted  population. 

Signed  at  Washington.  D.C.,  this  22nd  day 
of  January  1999. 

Janice  E.  Perry, 

DOL  Grant  Officer. 

Required  Content  for  WtW  Competitive 
Grant  Applications  Fiscal  1909 

Each  apphcation  must  contain  the 
information  and  follow  the  format 
outhned  in  this  Part.  The  apphcation 
must  include:  (1)  Information  that 


responds  to  these  requirements;  (2) 
information  that  indicates  adherence  to 
the  provisions  described  in  preceding 
sections  of  this  announcement;  and  (3) 
any  other  information  the  applicant 
believes  will  address  the  review  and 
selection  criteria. 

I.  Project  Summary 

A.  Application  Cover  Sheet 

Each  application  shall  complete  an 
Apphcation  Cover  Sheet  (as  found  in 
Appendix  B)  to  clearly  designate  the 
applicant  name,  affiliation  and  which,  if 
any.  of  the  targeted  populations  will  be 
served.  This  form  will  help  the 
Department  in  the  processing  of 
applications  and  is  required. 

B.  Project  Financial  Plan 

Information  provided  in  this  section 
will  be  evaluated  predominantly  under 
the  "Outcomes"  criteria. 

The  financial  plan  shall  describe  all 
costs  associated  with  implementing  the 
project  that  are  to  be  covered  with  grant 
funds.  All  costs  should  be  necessary  and 
reasonable  according  to  the  Federal 
guidelines  set  forth  in  the  "Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments."  codified  at  29 
CFR  Part  97  (also  known  as  the 
"Common  Rule"),  and  "Grants  and 
Agreements  with  Institutes  of  Higher 
Education,  Hospitals  and  Other  Non- 
profit Organizations'  (also  known  as 
0MB  Circular  A-110).  codified  at  29 
CFR  Part  95. 

The  financial  plan  must  contain  the 
following  parts: 

•  "Application  for  Federal 
Assistance"  and  "Budget  Information 
Sheet"  by  line  item  for  all  costs  required 
to  implement  the  project  design 
effectively.  Submission  of  these  two 
completed  forms  is  required.  (See 
Appendix  B  for  these  required  forms.) 

Note:  Although  there  is  no  matching 
requirement  for  these  grants,  the  Department 
strongly  encourages  the  leveraging  of 
financial  and  other  resources  in  the 
implementation  of  WtW  competitive  grant 
projects.  These  resources  will  not,  however, 
be  recorded  on  the  Budget  Information  Sheet 
(Appendix  B).  Leveraged  resources  offered  by 
apphcants  will  be  evaluated  in  the  selection 
criteria  under  "Local  Collaboration  and 
Sustainability." 

•  Budget  narrative/ justification 
which  provides  sufficient  information  to 
support  the  reasonableness  of  the  costs 
included  in  the  budget  in  relation  to  the 
service  strategy  and  plaimed  outcomes. 

C.  Project  Synopsis  Form — ETA  Form 
9070 

Each  apphcation  shall  provide  a 
project  synopsis  form  (ETA  Form  9070) 


which  identifies:  the  applicant;  the  type 
of  organization;  apphcant  contact 
information;  the  project  service  area; 
whether  the  service  area  is  a  city  with 
a  large  concentration  of  poverty  or  a 
rural  area;  whether  the  project  is  located 
within  an  EZ/EC,  and  if  so,  which  one; 
which,  if  any,  of  the  five  high  priority 
populations  will  be  served — 
noncustodial  parents,  individuals  with 
disabilities,  individuals  requiring 
substance  abuse  treatment,  victims  of 
domestic  violence  or  individuals  with 
Umited  English  proficiency  [NOTE: 
Applications  which  target  more  than 
one  of  the  targeted  populations  will  be 
reviewed  as  general  applications];  the 
other  areas  of  interest  identified  in  the 
announcement  which  are  addressed  by 
the  project  (with  page  numbers  where 
relevant  portions  of  the  project  narrative 
can  be  found);  the  amoiuit  of  grant 
funds  requested;  the  planned  period  of 
performance;  the  planned  number  of 
WtW-eligible  TANF  recipients  to  be 
served;  the  number  of  noncustodial 
parents  to  be  served  (if  apphcable);  the 
significant  employment  barriers  which 
characterize  the  target  group;  and  the 
planned  employment  and  earnings 
outcomes.  The  required  format  for  this 
synopsis  can  be  found  in  Appendix  B. 

In  addition,  each  application  must 
provide  a  two-page  executive  summary 
of  the  grant  proposal,  describing  the 
significant  employment  barriers  which 
characterize  the  target  group,  the 
proposed  service  strategy,  other 
significant  service  organizations 
involved  in  the  delivery  of  services,  and 
the  most  iimovative  elements  of  the 
proposal.  This  section  must  be  limited 
to  no  more  than  two  single-spaced, 
single-sided  pages. 

D.  Evidence  of  Required  Local  and  State 
Consultation 

It  is  the  expectation  of  the  Department 
that,  to  the  extent  possible,  all 
applications  will  be  developed  in 
consuhation  with  the  appropriate  PIC/ 
pohtical  subdivision  and  the  Governor. 
Competitive  grant  projects  should 
complement  the  WtW  formula  program 
activity,  rather  than  exist  independent 
of,  or  in  conflict  with,  that  program. 

Each  apphcation  must  include  the 
signed  certification  of  the  required 
consultation  with  the  Governor,  or  of 
evidence  of  efforts  to  consult,  as 
described  in  this  announcement. 
Applications  from  private  entities  must 
also  include  the  signed  certification 
from  the  appropriate  PIC(s)  or  poUtical 
subdivision(s)  or  other  evidence 
indicating  the  efforts  undertaken  to 
obtain  the  required  consultation  as 
described  in  this  annoimcement.  In 
areas  where  an  entity  other  than  the  PIC 
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has  been  designated  by  the  Governor 
and  approved  b^  the  Secretary  to 
administer  the  WtW  formula  grant,  the 
applicant  should  also  include  evidence 
of  consultation  ind/or  support  from  that 
entity.  All  certi:  ications  or  comments 
provided  as  part  of  this  requirement 
must  be  includ(  d  in  this  section  of  the 
grant  applicatic  n  and  will  not  be 
counted  against  the  established  page 
limits. 

certifies  tions  or  evidence  of  efforts 

b  i  included  as  part  of  the 

Department  of  Labor  will 

in  ormation  received  after  the 


Note:  All 

to  consult  must 
application.  The 
not  accept  any  i 
closing  date. 


n.  Government 
Statement 


This  section 
not  exceed  20 
pages.  The  a 


Requirements/ 
of  Wbrk — Project  Narrative 

(if  the  application  should 
s  ngle-spaced,  numbered 
pplication  should  include 
I  he  type  described  below. 


information  of 
as  appropriate. 

Description  of  I  ervice  Area 

Information  {rovided  in  this  section 
will  be  evaluate  d  predominantly  imder 
the  "Relative  Nsed"  criteria. 
— Identify  the  s  aecific  political  and 

geographic  jurisdictions  (e.g.,  cities, 

counties,  subsections  of  cities/ 

counties)  whjch  are  included  in  the 

service  area  fbr  the  project. 
— Identify  the  p  ercent  of  the  population 

in  the  service  area  that  has  income 

below  the  poVerty  level. 
— Identify  the  percent  of  the  population 

in  the  service  area  that  is  receiving 

TANF  assistiice. 

(Note:  Child-only  TANF  cases  should  be 
excluded  from  th^s  number  unless  these 
cases  are  relevan^  to  the  project  target 
group — e.g.  noncvstodial  parents — Please 
note  that  ETA  Training  and  Employment 
Guidance  Letter  (fTEGL)  No.  6-98  entitled 
"Technical  Amendment  to  Welfare-to-Work 
(WtW)  Eligibility  Criteria  for  Noncustodial 
Parents"  and  datfd  9/21/98,  provides  further 
information  on  eligibility  requirements  of 
noncustodial  parents). 

— Identify  the  percent  of  the  TANF 
population  tiat  has  received  TANF  or 
AFTXi:  assistapce  for  30  months  or 
more,  or  is  within  12  months  of  losing 
eligibility  for  assistance  under  State  or 
Federal  law  (^ote:  Child-only  TANF 
cases  should  ibe  excluded  from  this 
number  unlets  these  cases  are 
relevant  to  the  project  target  group — 
e.g.  noncustodial  parents). 

— ^Identify  the  liiost  recent 
unemploym^t  rate  in  the  service 
area. 

— Describe  the  Bignificant  deficiencies 
in  the  local  a  rea  infrastructure  that 
represent  sigpificant  barriers  to 
moving  eligible  recipients  into 
permanent  e^plojrment  in  an  efficient 


manner  (e.g.,  lack  of  transportation, 
labor  market  with  a  shortage  of  low- 
skill  jobs,  shortage  of  employers  with 
appropriate  employment 
opportunities,  remoteness  from  health 
faciUties,  limited  number  of  social 
and  support  service  agencies). 

Summary  of  Strategy  for  Use  of  WtW 
Formula  and  Existing  Competitive  Grant 
Funds  in  the  Local  Area 

Information  provided  in  this  section 

will  be  evaluated  predominantly  under 

the  "Local  Collaboration  and 

Sustainability"  and  "Relative  Need" 

criteria. 

— Identify  the  substate  service  area 
covered  by  the  WtW  formula  and 
existing  competitive  grants. 

— Describe  the  allocation  of  formula  and 
existing  competitive  grant  funds 
among  the  allowable  activities. 

— Identify  the  significant  local  and 
community  organizations  involved 
and  their  roles  in  providing  assistance 
through  the  formula  and  existing 
competitive  grants. 

— Describe  how  the  proposed 
competitive  grant  project  will 
supplement  and  enhance  the  capacity 
of  the  WtW  formula  and  existing 
competitive  grant  activities  to 
effectively  serve  eligible  recipients  in 
the  local  area  who  have  significant 
employment  barriers. 

— In  cases  where  the  applicant  cannot 
obtain  information  regarding  the 
formula  grant  because  the  State  has 
not  submitted  a  complete  WtW 
Formula  Grant  Plan,  the  application 
should  so  indicate.  Absence  of  this 
information,  in  and  of  itself,  will  not 
pesnalize  the  applicant. 

Analysis  of  Target  Group 

Information  provided  in  this  section 

will  be  evaluated  predominantly  under 

the  "Relative  Need"  criteria. 

— Describe  the  individuals  targeted  for 
assistance  through  this  project, 
including  any  noncustodial  parents 
(See  reference  above  to  TEGL  6-98, 
dated  9/21/98  concerning  eligibiUty 
determination  for  noncustodial 
parents),  individuals  with  disabilities, 
individuals  requiring  substance  abuse 
treatment,  victims  of  domestic 
violence,  individuals  with  limited 
English  proficiency,  and  pubUc  and 
assisted  housing  residents. 

— Describe  the  significant  employment 
barriers  which  characterize  this  target 
group,  including  the  process  for 
identifying  those  participants  who  are 
least  job  ready. 

Note:  An  adequate  analysis  of  employment 
barriers  of  the  target  group  will  be  a  critical 
foctor  in  evaluating  the  need  for  grant 


assistance  and  the  appropriateness  of  the 
proposed  plan  of  services. 

Analysis  of  Employment  Opportunities 

Information  provided  in  this  section 

will  be  evaluated  predominantly  under 

the  "Relative  Need"  criteria. 

— Identify  the  types  of  occupations  in 
the  local  area  which  are  being  targeted 
as  appropriate  employment 
opportunities  for  the  target  group  of 
this  project. 

— Describe  the  justification  for  the 
selection  of  the  occupations  in  terms 
of  their  availability  and  the  adequacy 
of  expected  placement  wage  and  post- 
placement  earnings  potential  to 
achieve  self-sufficiency. 

Service  Strategy 

Information  provided  in  this  section 
will  be  evaluated  predominantly  under 
the  "Iimovation"  and  "Chitcomes" 
criteria. 

— Identify  the  specific  job  readiness, 
placement  (in  both  subsidized  and 
unsubsidized  employment),  post- 
employment,  job  retention  and/or 
support  services  to  be  provided  with 
competitive  grant  funds  as  well  as 
services  to  be  leveraged  from  other 
sources. 
— Describe  the  rationale  for  plaimed 
enrollments  in  activities  in  terms  of 
the  employment  barriers, 
infrastructure  deficiencies  and 
employment  opportimities  previously 
identified  above. 
— Describe  what  individual  support 
services,  such  as  mentoring  and  case 
management,  will  be  used  to  maintain 
participants  in  the  program. 

Service  Process 

Information  provided  in  this  section 
will  be  evaluated  predominantly  under 
the  "Innovation"  and  "Chitcomes" 
criteria. 

— Describe  the  comprehensive  service 
process  that  will  be  available  to 
participants,  and  identify  the 
organizations  which  will  be  involved 
in  providing  specific  services/ 
activities.  (A  process  flowchart  and/or 
service  matrix  may  be  used  to  provide 
this  description.)  The  description 
should  specify  what  elements  of  the 
service  strategy  are  already  available 
in  the  commimity,  whether  through 
the  WtW  formula  program,  the  TANF 
program  or  from  other  sources,  as  well 
as  the  elements  or  services  that  will 
be  fimded  through  the  WtW 
competitive  grant  award. 
— Describe  the  specific  methods  which 
will  be  used  by  the  grantee  and  the 
local  TANF  agency  to  coordinate  and 
work  jointly  in  providing  the 
following  services:  Outreach, 
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recruitment,  and  referral  of 
appropriate  recipients  for  assistance 
through  the  project;  assessment  of 
skills  and  identification  of  specific 
employment  barriers;  counseUng  and 
case  management;  and  support 
services. 

— Applicants  are  strongly  encouraged  to 
develop  good  linkages  to  the  local 
TANF  agency  in  the  development  of 
their  proposal.  Although  not  required, 
applicants  are  encouraged  to  consult 
with  and,  where  possible,  to  share 
their  proposals  with  the  local  TANF 
agency  to  incorporate  that  agency's 
perspective  into  their  proposed 
service  process. 

— Where  vouchers  for  services  are  to  be 
used,  describe  the  process  by  which 
vouchers  will  be  distributed  and 
redeemed  (in  compliance  with  20  CFR 
Sec.  645.230(a)(3)),  including  who 
will  be  eligible,  how  amounts  of 
vouchers  will  be  determined,  and 
how  the  grantee  will  ensure  that 
quality  services  are  being  provided. 

Integration  of  Resources 

Information  provided  in  this  section 
will  be  evaluated  predominantly  imder 
the  "Local  Collaboration  and 
Sustainability"  criteria. 

— Identify  specific  financial  and  other 
resources  and  organizational/service 
provider  capabiUties  which  are  being 
contributed  to  provide  the  full  range 
of  assistance  to  the  identified  target 
group  for  the  project.  At  a  minimum, 
describe  the  coordination  and 
contributions  of  local  JTPA  service 
providers,  local  TANF  providers,  and 
local  housing  and  transportation 
authorities.  In  developing  their  plans, 
applicants  are  encouraged  to  be 
mindful  of  their  obligations  not  to 
interfere  with  collective  bargaining 
rights  or  agreements  or  to  displace 
employees. 

[Note:  There  is  no  matching  or  cost  sharing 
requirement  for  WtW  competitive  grants.) 

— Describe  the  process  that  will  be  used 
to  maintain  and  expand  the  service 
structure  in  the  local  area  and  engage 
new  partners  after  receipt  of  WtW 
competitive  grant  funds. 

— Describe  how  the  project  will  develop 
a  sustainable  capacity  in  the  local 
community  to  effectively  move 
welfare  recipients  into  permanent  jobs 
and  to  foster  the  long-term  self- 
sufficiency  of  the  target  population.  It 
is  expected  that  project  services  will 
provide  assistance  oriented  towards 
long-term  solutions.  It  is  also 
expected  that  the  need  for  grant  funds 
to  provide  this  assistance  will 
diminish  over  time,  specifically  in  the 


latter  stages  of  the  grant  performance 
period. 

Employer  Support 

Information  provided  in  this  section 
will  be  evaluated  predominantly  imder 
the  "Local  Collaboration  and 
Sustainability"  criteria. 

— Describe  the  specific  responsibilities 
and  approaches  for  developing 
relationships  with  and  support  of  area 
employers  to  generate  a  sufficient 
number  of  unsubsidized  employment 
opportunities  for  the  target  group. 
Specifically  describe  how  employers 
will  be  encoiu-aged  to  customize 
employment  opportunities  to  meet 
work-related  needs  (e.g.,  child  care, 
flexible  work  schedules)  of  recipients. 

— Identify  the  employers  in  the  local 
area  who  have  made  commitments  to 
the  project  and  describe  the  types  of 
commitments  made  (e.g.,  number  and 
types  of  jobs,  contribution  of 
employer  resoiuces  for  post-hire 
support  services  and/or  training). 

Planned  Outcomes 

Information  provided  in  this  section 
will  be  evaluated  predominantly  under 
the  "Outcomes"  criteria. 

— Identify  and  justify  planned 

performance  for  the  comprehensive 
service  strategy  on  the  following 
measures:  Nimiber  of  participants  to 
be  placed  into  unsubsidized 
employment;  average  earnings  at 
placement  in  unsubsidized 
employment;  expected  average 
earnings  one  year  after  placement  in 
unsubsidized  employment;  and  cost 
per  placement  in  unsubsidized 
employment 

The  application  may  include  other 
measures  and  planned  performance 
levels  as  deemed  appropriate  by  the 
applicant.  If  these  are  included,  the 
applicant  should  briefly  describe  their 
relevance  to  the  project. 

Implementation  Plan 

Information  provided  in  this  section 
will  be  evaluated  predominantly  under 
the  "Outcomes"  and  "Innovation" 
criteria. 

— Identify  the  critical  activities,  time 
frames  and  responsibilities  for 
effectively  implementing  the  project 
within  the  first  60  days  after  the 
award  of  the  grant. 

— Include  an  implementation  schedule 
showing  the  number  of  participants, 
enrollments  in  allowable  activities, 
placements  in  unsubsidized 
employment  and  terminations  over 
the  Ufe  of  the  grant. 


Project  Management  Plan 

Information  provided  in  this  section 
will  be  evaluated  predominantly  under 
the  "Demonstrated  CapabiUty"  and 
"Innovation"  criteria. 

Applicants  must  be  able  to  document 
that  they  have  systems  capable  of 
satisfying  the  administrative  and  grant 
management  requirements  for  WtW 
grants  as  defined  in  20  CFR  Part  645. 
— Include  a  project  organizational  chart 
which  identifies  the  organizations, 
and  staff,  with  key  management 
responsibiUties  and  the  specific 
responsibilities  of  each  organization; 
— Describe  the  specific  experience  of  the 
applicant  and  other  key  organizations 
involved  in  the  project  in  serving 
individuals  with  significant  barriers 
to  employment.  The  information 
should  include  at  a  minimum  specific 
projects  or  grants,  a  comparison  of  the 
characteristics  of  individuals  served 
to  the  target  group  for  this  project,  and 
the  employment  outcomes  which 
were  achieved.  In  addition,  applicants 
should  provide  the  names  and 
addresses  of  their  last  three  grantors, 
public  and/or  private,  from  which 
applicants  received  funding.  The 
Department  of  Labor  reserves  the  right 
to  contact  any  or  all  of  these  funding 
organizations  or  to  request  additional 
information  from  the  applicant 
regarding  past  performance  as  part  of 
a  responsibility  review  process,  or  if 
the  Department  is  concerned  about 
the  applicants'  financial 
responsibility  or  capability  to  manage 
grant  funds. 
— As  appropriate,  describe  how  ciurent 
or  former  welfare  recipients  will  be 
used  to  provide  services. 
— ^Describe  the  procedures  which  will  be 
used  to  obtain  feedback  from 
participants  and  other  appropriate 
parties  on  the  responsiveness  and 
effectiveness  of  the  services  provided. 
— Applicants  are  advised  that  the 
Department  of  Labor  may  use 
information  included  in  proposals  to 
dociunent  the  natiue  of  the  WtW 
applicant  pool,  as  well  as  the  range 
and  depth  of  perceived  service  needs 
in  the  WtW  population. 

Innovation 

Information  provided  in  this  section 
will  be  evaluated  predominantly  imder 
the  "Innovation"  criteria. 

Recipients  of  WtW  competitive  grants 
are  expected  to  use  creativity  and 
innovation  to  help  eligible  individuals 
obtain  long-term  unsubsidized 
employment  and  economic  self- 
sufficiency.  The  application  should 
describe  how  the  proposed  approach 
represents  an  iimovative  method  for 
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are  also  expected  to 
hich  they  develop 
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cants  should  describe 
lessons  learned  in 
i-ant  implementation, 
describe  their  plans  for 

knowledge  they  have 


Requi^ments  for 
Satuivtion  Projects 


pro  vided  in  this  section 
jredominantly  under 
ahd  "Iimovation" 


— Describe  why  a  project  employing  a 
saturation  strat«  gy  is  appropriate  for 
the  project  servjce  area  and  target 
group.  I 

— Describe  the  feajsibility  of  a  satuiration 
strategy  for  the  project  service  area 
and  target  grouj  (e.g.,  based  on 
available  employment  opportimities). 

— Identify  the  locf  1  partners  who  will  be 
involved  in  implementing  the 
saturation  strategy,  the  services  to  be 
provided  and  tlje  dollar  value  of  the 
contribution  frc^m  each. 


Additional  Requirements  for  Projects 
Targeting  High  Priority  Populations 

Information  provided  in  this  section 
will  be  evaluated  predominantly  under 
the  "Relative  Need"  and  "Local 
Collaboration  and  Sustainability" 
criteria. 

For  those  projects  targeting  services  to 
noncustodial  parents,  individuals  with 
disabilities,  individuals  requiring 
substance  abuse  treatment,  victims  of 
domestic  violence  or  individuals  with 
limited  English  proficiency: 
— Describe  the  specific  services  to  be 
provided  that  address  the  unique 
characteristics  of  the  teugeted 
population; 
— Describe  the  specific  partner 
organizations  who  have  experience 
serving  the  targeted  population  or 
who  will  be  key  to  the  recruitment  of 
the  population  into  the  project;  and 
— Describe  the  prevalence  of  the 
targeted  population  within  the 
ehgible  WtW  population  in  the  local 
area(s)  to  be  served  by  the  project. 

Appendix  A:  Definitions  of  Key  Terms 

City  witli  Large  Qjncentration  of  Poverty — 
Any  county  that  contains  an  urban  center  of 
more  than  50,000  people  with  a  poverty  rate 
of  greater  than  7.5  percent. 

Community  Saturation  Strategy — Projects 
that  propose  to  serve  100  percent  of  the  WtW 
eligible  population  within  a  designated 
service  area,  i.e.,  the  community  is 
completely  "saturated"  with  services. 

Private  Entity — Any  organization,  public  or 
private,  which  is  neither  a  PIC  nor  a  political 
subdivision  of  a  State. 


Private  Industry  Council  (PIC) — from  Sec. 
645.120  of  the  WtW  Regulations— A  Private 
Industry  Council  established  under  Section 
102  of  the  Job  Training  Partnership  Act, 
which  performs  the  functions  authorized  at 
Section  103  of  the  JTPA. 

Political  Subdivision — A  unit  of  general 
purpose  local  government,  as  provided  for  in 
State  laws  and/or  Constitution,  which  has  the 
power  to  levy  taxes  and  spend  funds  and 
which  also  has  general  corporate  and  police 
powers. 

Rural  Area — (1)  Any  county  that  does  not 
contain  an  urban  center  of  more  than  50,000 
people,  and  where  at  least  50  percent  of  the 
geographical  area  of  the  county  has  a 
population  density  of  less  than  100  persons 
per  square  mile;  or  (2)  in  counties  where 
there  is  an  urban  center,  a  rural  area  within 
the  county  that  constitutes,  or  is  part  of,  a 
distinct  rural  labor  market. 

Individual  with  a  disability — A  person 
with  a  physical  or  mental  impairment  as 
defined  in  Section  3  of  the  Americans  with 
Disabilities  Act  of  1990  (42  U.S.C.  12102). 

Appendix  B:  Required  Forms 

(1)  Application  Cover  Sheet 

(2)  Application  for  Federal  Assistance 
(Standard  Form  424) 

Note:  In  completing  the  Standard  Form 
424,  the  applicant  should  indicate  in  Item  11 
of  the  form  whether  the  project  is  to  operate 
in  a  city  with  a  large  concentration  of  poverty 
or  in  a  rural  area;  identify  the  EC/EZ 
included  in  the  project  service  area,  if 
applicable;  and  identify  any  of  the  areas  of 
interest  identified  in  the  announcement 
which  are  addressed  by  the  project. 

(3)  Budget  Information  Sheet 

(4)  Project  Synopsis  Form 

mumo  CODE  4sio-3(m> 
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Cover  Sheet 


Applicant  #'. 


(Leave  Blank) 


Solicitation  for  Grant  Application 

(SGA#  99-003) 

Welfare-to-Work  Competitive  Grant 

(Round  n3) 


(Enter  Legal  Name  of  Applying  Organization) 

\ 

We  are  applying  for  grant  funding  under  the  following  Category 

(ONLY  CHECK  ONE) 

DISABILITIES  (only) 


DOMESTIC  VIOLENCE  (only) 

LIMITED  ENGLISH  PROFICIENCY  (only) 

NONCUSTODIAL  PARENTS  (only) 

SUBSTANCE  ABUSE  (only) 

GENERAL  (any  combination  of  the  above  or  another  area) 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No.  0348-0043 


1.  TYK  OF  SUBWaSiOM: 
AppHcadon      I 
D  CondntcOan 


Q  Nan-ConMru«tkMi 


PrMppHcation 
i    C  Constnictloft 

C  Non-Con«1nictk>n 


2.  DATCSUBMTTEO 


y  DATE  RECEIVED  BY  STATE 


4.  DATE  RECEIVEO  BY  FEOERAL  AGENCY 


AppUcanlldwiMtar 


SMi  AppUcaUon  WMidnv 


J.  AFMJCAWT  \trOimAVOH 


(gtn  cRi,  county,  SIM*  and  xip  coda): 


t.  EMPLOYER  lOENDFICATION  NUMBER  (EM): 


]n-nnnDnnn 


a.  TYPE  OF  APPHCATKJN: 

a  Not*  a  ConOnuadon  O  Ravtalen 


In  bo«(aa>:      L_J     L_l 


>  RMtaton.  amarappraprtala  Mlar(a)  In  bo«(aa): 

A.  kicraaaa  >«ward  B.  DacraMa  Award  C.  Incraaaa  Iteatton 

a  Dacraaaa  DuraOan        OOw  (apaclTy): 


n.  CATALOG  Ot  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 


DD-DDC 


Tmt 


12.  AREAS  AFFECTED  BY  PROJECT  (cttlaa,  counttaa,  Stalaa,  ate): 


Oiganmttonal  Unit 


Nama  and  talapliona  numbar  or  Oia  panon  to  ba  contadad  on  naliara  InvoMng 
thia  app«callon  (a«v*  araa  coda): 


7.  TYPE  OF  APPUCAMT:  (anlar  appraprtata  MMr  m  box) 


n 


A. 

B.  County 

C. 

D. 

E.  Maratita 

F.  Intanmunle^l 
O.  SpoclalOMrtel 


H.  Ifidapandafit  School  Dtat. 

I.  SIMa  ConboSad  InatRullon  of  Hlghar  Laaming 

A    rfJWmW  \Mm9Wnmf 

K>  WioImi  TnD# 

L  IntfMdual 

ML  ^fO^Oi^tituiton 


•.  NAME  OF  FEDERAL  AGENCY: 


11.  DESCRIPTIVE  TfTLE  OF  APPUCAMTS  PROJECT: 


11.  PROPOSED  PROJECT: 


SiHtData 


14.  COttGRESSKMAL  DISTRICTS  OF: 


a.  AppBcanI 


b.  ftofoct 


IS.  ESTIMATED  FUNDING: 


a.  Fadaral 


d.  Local 


a.  OBiar 


■.  TOTAL 


.M 


M 


1«.  IS  APPUCATIONSUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE  ORDER  12371  PROCESS? 

a.  YES.  TMS  PREAPPUCATIONyAPPUCATKJN  WAS  MADE  AVAILABLE  TO  THE 
STATE  EXECUTIVE  OROER  12172  PROCESS  FOR  REVIEW  ON 


DATE. 


b.  NO.  Q  PROGRAM  IS  NOT  COVBtEO  BY  E.0. 12972 

D  OR  PROGRAM  HAS  NOT  BEEN  Sa.KTEO  BY  STATE  FOR  REVIEW 


17.  B  THE  APPUCANTOEUNQUENT  ON  ANY  FEDERAL  DEBT? 
a  Yaa         If  "Ya*.'  attach  an  axplanatlon. 


a  No 


It.  TO  THE  BEST  OF  MY  KNO««L£0GE  AND  BEUEF,  ALL  DATA  IN  THBAPPLX:ATK)N/PREAPPUCAT10N  ARE  TRUE  AND  CORRECT.  THE  DOCUMENT  HAS  BEEN  DULY 
AUTHORBEDBT  THE  OOVERNWIG  BODY  OF  THE  APPLICANT  AND  THE  APPUCAWT  WILL  COMPLY  1WTH  THE  ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 
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WELFARE-TO-WORK  COMPETITIVE  GRANTS 


PART  II    '    BUDGET   INFORMATION 


SECTION  A   -  Budget  Summary  by  Categoriea 


(A) 


(B) 


(C) 


1 .      Personnel 

2.  Fringe  Benefits    (Rate        %) 

3 .   Travel 

4.      Equipment 

5.      Supplies 

6.      Contractual 

7.   Other 

8.      Total,   Direct   Coat 
(Lines  1   through   7) 

9.      Indirect  Cost    (Rate          %) 

10.    Participant  Wages 

11.    TOTAL  Funds   iZeguested 
(Lines   8    through   10) 

VOTE:  Use  Column  A   to  record  funds  requested  for   the  initial  period  of 

performance    (i.e.    12  months,    18  months,    etc.^/  Column  B  to  record 
changes   to  Column  A   (i.e.    requests  for  additional   funds  or  line 
item  changes;   and  Column  C  to  record  the   totals    (A  plus  B). 
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SECTION  A 


1. 
2. 

3. 


8. 
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WELFARE -TO -WORK  COMPETITIVE   GRANTS 


INSTRUCTIONS    FOR    PART   II    -    BUDGET   INFORMATION 


■  Budget  Sxxamary  by  Categories 


fffrggnnwT.'      show  salaries   to  be  paid  for  project  personnel. 

Fringe  Benefits:      Indicate  the  rate  and  amount  of  fringe  benefits. 

Treirel :      Indicate   the  amount  requested  for  staff  travel.      Include 
funds!  to  cover  at  least  one  trip   to  Washington,    DC  for  project 
director  or  designee. 

Bquiptent :  Indicate  the  cost  of  non- expendable  personal  property 
that  has  a  useful  life  of  more  than  one  year  with  a  per  unit  cost 
of  $5i 000  or  more. 

gupplf ea:      Include   the  cost  of  consumable  supplies  and  materials 


to  be 


used  during  the  project  period. 


Contrkctual :      Show  the  amount   to  be  used  for    (1)   procurement  contracts 


(except   those  which  belong  on  other  lines  such  as  supplies  and 
equiptnent) ;   and    (2)    sub -contracts /grants. 

Other:      Indicate  all  direct  costs  not  clearly  covered  by  lines  1 
throiJgh  6  above,    including  consultants. 

Total.    Direct  Costs:      Add  lines  1    through   7. 


9.  Indirpct  Costs :      Indicate  the  rate  and  amount  of  indirect  costs. 
Please  include  a  copy  of  your  negotiated  Indirect  Cost  Agreement. 

10.  Partipipant  Wng^^'      include  any  wages  paid  to  participants  or 
employers  for  work  experience,    OJT,    job  creation,    community  service 
work   lor  any  other  si2bsidized  employment  activity. 

11.  Total   Federal    ftmda  Requested:      Show  total   of  lines   8    through   10. 


NOTE 


:    PLEAS. 


E  INCLUDE  A  DETAILED  COST  ANALYSIS   OF  EACH  LINE  ITEM. 
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Project  Synopsis  Form 


U.S.  Department  of  Labor 

Employment  and  Training  Administration 


0MB  No.  1205-0399 
Expires:  07/31/99 


Project  Applicant  Name: 

Type  of  Organization: 

PIC 

Political  Subdivision  (City/County) 


Private  Entity 

In  conjunction  with  (identify  specific  PIC  or  Political 
Sutxlivision): 


Applicant  Contact: 
Title: 
Address: 
Telephone:   (       ) 


E-mail  address: 


Fax:  (      ). 


Project  Service  Area  (Counties  or  area  to  be  served): 
Identify  EZ/EC: 


City 

Rural  Area 

EZ/EC 


WtW  Targeted  Populations  (choom  only  one) 


[   ]  Noncustodial  Parents 
[  j  Disabilities 


[   ]  Substance  Abuser 
[   j  Domestic  Violence 


(   ]  Limited  English  Profidency 
[   ]  General  Application 


Description  OF  Other  Areas  OF  Interest 

(Indicate  relevant  page  numl>ere  In  project  narrative  on  the  line  provided  for  all  areas  that  apply) 


K«v  Service  Strateale* 

Expanded/accessible  Transportation  Services 

Expanded/accessible  Child  Care  Services 

Serving  Public  &  Assisted  Housing  Residents 

Integrated  WorV  and  Leaming  SJcills  Development 

Family-focused  Assistance 

Job  Creation/Setf-Emptoyment 

Non-traditional  Occupations  for  Women 


Integration  Strrteol— 


Proactive  Employer  Involvement 

Integration  with  Child  and  other  Family  Assistance 

Services 
Integration  with  WorWorce  Development  and 

Welfare  Systems 
Community  Saturation 


OUTCOME  MEASURES 


Funds  Requested:  $ . 


Period  of  Performance:      From 
To 


Number  of  Participants:  

Number  of  Noncustodial  Parents:    

Number  of  Placements  (unsubsidized): 


Cost  Per  Placement  (unsubsidized):  $ 

Expected  Average  Wage  at  Placement:  $ 
Expected  Average  Wage  One  Year  After 
Placenr)ent:  $ 


Persons  are  not  required  to  respond  to  this  collection  of  information  unless  it  displays  a  current  valid  0MB  control  number.  Respondents 
obligation  to  reply  to  these  reporting  requirements  are  required  to  obtain  a  retain  benefits  (20  CFR  645).  Puttlic  reporling  burden  for  this 
collection  of  information  is  estimated  to  average  20  hours  per  respof\se,  including  time  for  reviewing  instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect  of  this  collection  of  infonnatlon,  including  suggestions  for  reducing  this  burden,  to  the  US 
Department  of  Labor.  Office  of  Wetfare-to-WorV,  Room  C-4524,  Washington,  D.C  20210  (PaperworV  Reduction  Profect  1205-0387). 


January  1999 


ETA  Form  9070 


[PR  Doc.  99-1834  Filed  1-25-99;  8:45  am) 
BiLUNG  CODE  451fr-3»-C 
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Tuesday 
January  26,  1999 


Part 


Department  of 
Education 

Fund  for  the  Improvement  of 
Postsecondary  Education — Learning 
Anytime  Anywhiere  Partnerships  (LAAP) 
(Preapplications  and  Applications);  Notice 
Inviting  Applications  for  New  Awards  for 
Fiscal  Year  (FY)  1999;  Notice 
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DEPARTMENT  Of  EDUCATION 

[CFDA  Nos.  84.339|;  84.339B] 

Fund  for  the  Improvement  of 
Postsecondary  Education — Learning 
Anytime  Anywtiefe  Partnerships 
(LAAP)  (Preappliiations  and 
Applications);  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1999     ! 

Purpose  of  Pro-am:  To  provide 
grants  or  enter  into  contracts  or 
cooperative  agreements  to  enhance  the 
delivery,  quahty,  end  accountability  of 
postsecondary  education  and  career- 
oriented  lifelong  kaming  through 
technology  and  reflated  innovations. 

For  fiscal  year  (FY)  1999,  the 
Secretary  encouraces  applicants  to 
design  projects  that  focus  on  the 
invitational  priorities  summarized  in 
the  invitational  pliorities  section  of  this 
application  notic^. 

Eligible  Applicants:  Partnerships 
consisting  of  two  pr  more  independent 
agencies,  organizations,  or  institutions, 
including  institutions  of  higher 
education,  commi  mity  organizations, 
and  other  public  { nd  private 
institutions,  agencies,  and 
organizations. 

Note:  A  nonprofit  organization  must  serve 
as  the  fiscal  agent  far  a  funded  partnership. 

Applications  Available:  January  26, 
1999. 

Deadline  for  Tn  insmittal  of 
Preapplications:  /  vpn\  2, 1999. 

Deadline  for  Tn  insmittal  of 
Applications:  Juno  18, 1999. 

Note:  All  applicai  ts  must  submit  a 
preapplication  to  be  eligible  to  submit  a  final 
application. 

Deadline  for  Ini  srgovemmental 
fleWew;  August  17. 1999. 
Available  Fund;;:  $10,000,000. 

Note:  Federal  fun(  :s  available  under  this 
competition  provide  not  more  than  50 
percent  of  the  cost  o "  a  project.  The  non- 
Federal  share  of  pro  ect  costs  may  be  in  cash 
or  in  kind,  fairly  evaluated,  including 
services,  supplies,  o:  equipment. 

Estimated  Rangp  of  Awards:  $100,000 
to  $500,000  per  y0ar. 

Estimated  Average  Size  of  Awards: 
$333,333  peryearj 

Estimated  Number  of  Awards:  25-30. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Departinent  General 
Administrative  R(  gulations  (EDGAR)  in 
34  CFR  parts  74,  ^5.  77,  79,  80,  82,  85, 
and  86. 


Authorized  Activities 

Funds  awarded  to  an  eligible 
partnership  must  be  used  to  conduct 
one  or  more  of  the  following  activities: 

(a)  Develop  and  assess  model  distance 
learning  programs  or  innovative 
educational  software. 

(b)  Develop  methodologies  for  the 
identification  and  measurement  of  skill 
competencies. 

(c)  Develop  and  assess  innovative 
student  support  services. 

(d)  Support  other  activities  consistent 
with  the  statutory  purpose  of  this 
program. 

Invitational  Priorities 

The  Secretary  is  particularly 
interested  in  applications  that  meet  one 
or  more  of  the  following  invitational 
priorities.  However,  an  application  that 
meets  one  or  more  of  these  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  over  other 
applications  (34  CFR  75.105(c)(1)). 

Invitational  Priority  1 — Projects  to 
address  the  need  to  ensure  that 
significant  development  costs  can  be 
justified  by  wide-scale  applicability  and 
long-term  sustainability  of  technology- 
mediated  distance  education,  and  the 
need  to  find  new  ways  to  overcome  the 
barriers  that  may  inhibit  faculty  across 
institutions  from  working  collectively. 

Invitational  Priority  2 — Projects  to 
address  the  proper  balance  of 
interactivity,  flexibility,  and  cost  in 
order  to  ensure  that  educational 
opportunities  are  as  convenient  as 
possible  but  still  instructionally 
effective  and  affordable. 

Invitational  Priority  3 — Projects  to 
develop  high  quality,  interactive 
courseware  that  can  be  implemented  to 
achieve  the  scale  necessary  to  recoup 
large  investments,  but  is  modular  and 
sufficiently  flexible  for  faculty  to  shape 
and  modify  academic  content. 

Invitational  Priority  4 — Projects  to 
package  courses  and  programs  to  assist 
students  who  wrish  to  draw  from  the 
offerings  of  multiple  providers  and  to 
assist  institutions  to  cooperate  and  share 
resoiu-ces. 

Invitational  Priority  5 — Projects  to  use 
skill  competencies  and  learning 
outcomes  in  order  to  measure  student 
progress  and  achievement  in 
technology-mediated  distance  learning 
programs. 

Invitational  Priority  6 — Projects  to 
improve  quaUty  and  accoimtability  of 
technology-mediated  distance  education 
to  ensure  that  credentials  are 
meaningful,  that  educational  providers 
are  accoimtable,  and  that  courses  meet 
high  standards. 

Invitational  Priority  7 — Projects  to 
create  new  technology-mediated 


education  opportimities  for  underserved 
learners,  especially  those  who  have  not 
always  been  well  served  by  traditional 
campus-based  education  or  common 
forms  of  distance  education,  including: 
individuals  with  disabilities; 
individuals  who  have  lost  their  jobs; 
individuals  making  the  transition  from 
welfare  to  the  workforce;  and 
individuals  seeking  basic  or  technical 
skills  or  their  first  postsecondary 
education  experience. 

Invitational  Priority  8 — Projects  to 
improve  support  services  for  students 
seeking  technology-mediated  distance 
education  to  ensure  that  they  have 
complete  and  convenient  access  to 
needed  services  such  as  registration, 
financial  aid,  advising,  assessment, 
counseling,  libraries,  and  many  others. 

Selection  Criteria 

The  Secretary  selects  from  the  criteria 
in  34  CFR  75.210  to  evaluate 
preapplications  and  applications  for  this 
competition.  Under  34  CFR  75.201,  the 
Secretary  announces  in  the  application 
package  the  selection  criteria  and 
factors,  if  any,  for  this  competition  and 
the  maximum  weight  assigned  to  each 
criterion. 

FOR  FURTHER  INFORMATION  OR 
APPLICATIONS:  The  Fund  for  the 
Improvement  of  Postsecondary 
Education  (FIPSE),  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW, 
Room  3100,  ROB-3,  Washington,  DC 
20202-5175.  Telephone:  (202)  358-3041 
to  order  applications;  or  (202)  708-5750, 
between  the  hours  of  8  a.m.  and  5  p.m.. 
Eastern  time,  Monday  through  Friday, 
for  information.  Individuals  may  also 
request  applications  by  submitting  the 
name  of  the  competition,  their  name, 
and  postal  mailing  address  to  the  e-mail 
address  LAAP@ED.GOV.  Individuals 
may  obtain  the  application  text  from 
Internet  address  http://www.ed.gov/ 
offices/OPE/FIPSE/.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339,  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  office  listed  in  the 
preceding  paragraph. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  via  Internet  at 
either  of  the  following  sites: 
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http://ocfo.ed.gov/fedreg.htin 
http://www.ed.gov/news.htnil 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  at  (202) 


512-1530  or,  toll  free,  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or.  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/Announcements,  Bulletins  and 
Press  Releases. 


Note:  The  ofHcial  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  1070f  er  seq. 

Dated:  January  20, 1999. 
David  A.  Longanecker, 
Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  99-1720  Filed  1-25-99;  8:45  am] 
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Reader  Aids 


CUSTOMER  SERVICE  AND  INFORMATION 


Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding        202-623-5227 
aids 

Laws  523-5227 

Presidential  Documents 

Executive  orders  and  proclamations  523-5227 

The  United  States  Government  Manual  523-5227 

Other  Services 

Electronic  and  on-line  services  (voice)  523-4534 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (numbers,  dates,  etc.)  523-6641 

TTY  for  the  deaf-and-hard-of-hearing  523-5229 

ELECTRONIC  RESEARCH 

World  Wide  Web 

Full  text  of  the  daily  Federal  Register,  CTR  and  other 
publications: 

http://www.acce8s.gpo.gov/nara 

Federal  Register  information  and  research  tools,  including  Public 
Insp>ection  List,  indexes,  and  links  to  GPO  Access: 

http://www.nara.gov/fedreg 

E-mail 

PENS  (Public  Law  Electronic  Notification  Service)  is  an  E-mail 
service  that  delivers  information  about  recently  enacted  Public 
Laws.  To  subscribe,  send  E-mail  to 

li8tproG91ucky.fed.gov 
with  the  text  message: 

subscribe  publaws-l  <fir8tname>  <lastname> 
Use  li8tproc©lucky.fed.gov  only  to  subscribe  or  unsubscribe  to 
PENS.  We  cannot  respond  to  specific  inquiries  at  that  address. 

Reference  questions.  Send  questions  and  comments  about  the 
Federal  Register  system  to: 

inibdfedreg.nara.gov 
The  Federal  Register  staff  cannot  interpret  specific  documents  or 
regulations. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
IrKlusion  or  exclusion  from 
this  list  has  no  legal 
significarKe. 

RULES  GOING  INTO 
EFFECT  JANUARY  26, 
1999 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Prunes  (dried)  produced  in 
California;  published  1-25-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Stratospheric  ozone 
protection — 
New  alternatives  policy 
program;  unacceptable 
refrigerants;  listing; 
published  1-26-99 
New  alternatives  policy 
program:  unacceptable 
refrigerents;  listing; 
published  1-26-99 
Air  quality  implementation 
pians;  approval  and 
promulgation;  various 
States: 

New  York;  published  11-27- 
98 
Hazardous  waste: 
Identification  and  listing — 
Exclusions;  put)lished  1- 
26-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades: 
Gasparilla  Marine  Parade; 

published  1-26-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
McDonnell  Douglas; 

published  12-22-98 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Procedure  and  administration: 
Unified  partnership  audit; 

modifications  and 

additions;  published  1-26- 

99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Federal  Seed  Act: 


Noxious-weed  seeds; 
prohibition  of  shipment  of 
agricultural  and  vegetable 
seeds  containing  them; 
comments  due  by  2-4-99; 
published  12-24-98 

Organization,  functions,  and 
authority  delegations: 
Transfer  of  regulations 
under  Egg  Products 
Inspection  Act  to  FSIS; 
comments  due  by  2-1-99; 
published  12-31-98 
Transfer  of  regulations 
under  Egg  Products 
Inspection  Act  to  FSIS; 
correction;  comnf>ents  due 
by  2-1-99;  published  1-21- 
99 

AGRICULTURE 

DEPARTMENT 

Animal  and  Plant  Health 

inspection  Service 

Noxious  weed  lists: 
Update;  comnr^nts  due  by 
2-2-99;  published  12-4-98 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Organization,  functions,  and 
authority  delegations: 
Agency  responsibilities, 
organization,  terminology 
and  transfer  of  regulations 
under  Egg  Products 
Inspection  Act  from  AMS; 
comments  due  Ijy  2-1-99; 
published  12-31-98 
Transfer  of  regulations 
under  Egg  Products 
Inspection  Act  from  AMS; 
correction;  comnr)ents  due 
by  2-1-99;  published  1-21- 
99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atntospheric  Administration 
Fishery  conservation  and 
management: 

Alaska  fisheries  of  Exclusive 
Economk:  Zone — 
Crab  and  scallop 
fisheries;  maximum 
sustainable  and 
optimum  yield; 
comments  due  by  2-1- 
99;  published  12-1-98 
Northeastem  United  States 
fisheries- 
Atlantic  sea  scallop; 
comments  due  by  2-1- 
99;  published  12-1-98 
Northeast  multispecies; 
comments  due  by  2-1- 
99;  published  1-6-99 
Northeast  multispecies 
and  monkfish; 
comments  due  by  2-1- 
99;  published  12-2-98 
Northeast  multispecies, 
Atlantic  sea  scallop, 


arxj  Atlantic  salmon; 
comments  due  by  2-1- 
99;  published  12-7-98 
West  Coast  States  and 
Western  Pacific 
fisheries — 
Pacifk:  grourxWsh; 
comments  due  by  2-1- 
99;  published  12-1-98 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renevvable  Energy  Office 
Consunner  products;  energy 
conservation  program: 
Clothes  washers,  energy 
conservation  standards; 
comments  due  by  2-3-99; 
published  11-19-98 
Clot^ies  washers,  energy 
conservatk>n  standards; 
correction;  comments  due 
by  2-3-99;  published  1-8- 
99 
Energy  conservation: 
Distribution  transformers; 
test  procedures; 
comments  due  by  2-5-99; 
published  11-12-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
2-1-99;  published  12-31- 
98 
lllirtois;  comments  due  by  2- 

5-99;  published  1-6-99 
Kentucky;  comments  due  by 

2-4-99;  published  1-5-99 
Louisiana;  comments  due  by 

2-4-99;  published  1-5-99 
North  Carolina;  comments 
due  by  2-1-99;  putilished 
12-31-98 
Tennessee;  comments  due 
by  2-1-99;  published  12- 
31-98 
Hazardous  waste: 
Identification  and  listing- 
Exclusions;  comments  due 
by  2-4-99;  published 
12-21-98 
Pestkiides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Cynxjxanil;  comments  due 
by  2-1-99;  published  12-2- 
98 
Imidacloprid;  comments  due 
by  2-1-99;  published  12-2- 
98 
PestckJes;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities 
Metolachlor;  comments  due 
by  2-1-99;  published  12-2- 
98 
Pestk:ides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 


Myclobutanil;  comments  due 
by  2-2-99;  published  12-4- 
98 
Primisulfuron- methyl; 
comments  due  by  2-1-99; 
published  12-2-98 
Tetxiconazole;  comments 
due  by  2-1-99;  published 
12-2-98 
Thiabendazole;  comments 
due  by  2-2-99;  published 
12-4-98 
Triasulfuron;  comments  due 
by  2-1-99;  published  12-2- 
98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  servces: 
Comrrwrcial  mobile  radio 
servrces— 
Wireless  services 
compatitxiity  with 
enhanced  91 1  services; 
Automatic  Locatk>n 
ldentifk:ation 
requirements;  waiver 
guklelines;  comments 
due  by  2-4-99; 
published  1-22-99 
Radio  statk>rK;  tattle  of 
assignments: 

Arkansas;  comments  due  by 
2-1-99;  published  12-17- 
98 
New  Mexk»;  comments  due 
by  2-1-99;  putjiished  12- 
17-98 
North  Dakota;  comments 
due  by  2-1-99;  published 
12-17-98 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Insured  State  t>anks  and 
savings  associations; 
activities;  comments  due  t>y 
2-1-99;  published  12-1-98 
FEDERAL  ELECTION 
COMMISSION 

Contribution  arxJ  experxliture 
limitations  and  prohitjitions: 
Corporate  and  latxx 
organizations — 
Membership  association 
member;  definition; 
comments  due  t>y  2-1- 
99;  published  12-16-98 
Limited  liability  companies; 
treatment;  comments  due 
by  2-1-99;  published  12- 
18-98 
Presidential  primary  and 
general  election  candidates; 
publk;  financing: 
Eligibility  requirements  and 
funding  expenditure  and 
repayment  procedures; 
comments  due  by  2-1-99; 
published  12-16-98 
FEDERAL  RESERVE 
SYSTEM 

Availability  of  funds  and 
collectk>n  of  checks 
(Regulation  CC): 


VI 
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Software  changas  related  to 
merger;  impleirentation 
time;  comments  due  by  2- 
1-99;  publishe<J  12-31-98 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  pfoperty  management: 
Telecommunications 
resources  mar^gement 
and  use — 
Network  registfatlon 
services;  usfer  fees; 
comments  due  by  2-1- 
99;  published  12-1-98 
GOVERNMENT  ETHICS 
OFFICE 

Freedom  of  InformBtion  Act; 
implementation;  comments 
due  by  2-1-99;  puWished 
12-3-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug    | 
Administration     | 
Administrative  pradtlce  and 
procedure: 

Clinical  Investig^ors; 
financial  disclosure; 
comments  du6  by  2-1-99; 
pubiished  12-31-98 
Human  drugs  arxj  biological 
products:  | 

Postmarketing  a<Jverse  drug 
reactions;  eledtronic 
reporting;  comrnents  due 
by  2-3-99;  published  11-5- 
98 
Human  drugs: 
Abbreviated  new  drug 
applications;  aisproval 
effective  date;  comments 
due  by  2-3-99t  putsiisfied 
11-5-98 
Bioavailability  and 
bioequivalenc4 
requirements;  at^breviated 
applications;  qomments 
due  by  2-2-99;  published 
11-19-98 
Medical  devices:   I 
General  fiospitai  and 
personal  use  devices — 


Liquid  chemical  sterilants 
and  general  purpose 
disinfectants; 
classification;  comments 
due  by  2-4-99; 
puWished  11-6-98 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  management: 
Oil  and  gas  leasing — 
Federal  oil  and  gas 
resources;  protection 
against  drainage  by 
operations  on  nearty 
lands  ttnat  would  result 
in  lower  royalties  from 
Federal  leases; 
comments  due  by  2-1- 
99;  published  12-3-98 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 

species: 

PretJie's  meadow  jumping 
rTX)use;  comments  due  by 
2-1-99;  published  12-3-98 

INTERIOR  DEPARTMENT 

National  Park  Service 

National  Park  System: 
Glacier  Bay  National  Park, 
AK;  commercial  fishing 
activities;  comments  due 
by  2-1-99;  published  1-11- 
99 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
sutjmissions: 

Kentucky;  comments  due  by 
2-5-99;  published  1-6-99 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Nonimmigrant  classes: 
Aliens  coming  temporarily  to 
U.S.  to  perform 


agricultural  labor  or 
services;  H-2A 
classification  petitions; 
adjudication  delegated  to 
Labor  Department; 
comments  due  by  2-5-99; 
published  12-7-98 

LABOR  DEPARTMENT 
Employment  and  Training 
Administration 

North  American  Free  Trade 
Agreement  (NAFTA): 
Nonimmigrants  on  H-1B 
visas  employed  in 
specialty  occupatk)ns  and 
as  fashion  rrxxjels;  labor 
cofKKtion  applications  and 
emptoyer  requirements; 
comments  due  by  2-4-99; 
put)lished  1-5-99 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 
Organization  and 
operations — 
Directors  and  senior 
officers;  prior  notice  of 
appointment  or 
eniployment;  comments 
due  by  2-3-99; 
published  11-5-98 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  domestic 
licensing: 
Generally  licensed  industrial 

devices  containing 

byproduct  material; 

comments  due  by  2-5-99; 

published  12-31-98 

POSTAL  RATE  COMMISSION 

Practice  and  procedure: 
Library  reference  rule; 
comments  due  by  2-1-99; 
published  12-24-98 

SECURITIES  AND 
EXCHANGE  COMMISSION 
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4078 
Grants  and  cooperative  agreements;  availability,  etc.: 
Alaska  natives  direct  grant  program;  FY  1999,  4078-4079 
Bilingual  education  and  minority  languages  affairs — 
Career  ladder  program,  4213-4245 
Teachers,  administrators,  and  educational  personnel; 
professional  development  program,  4179—4211 
Postsecondary  education — 
Higher  education  collaboration  between  U.S.  and 
European  communities,  4253—4255 
Technology  innovation  and  cooperation  for  foreign 
information  access  program,  4177—4178 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
RULES 

Acquisition  regulations: 
Rights  in  technical  data  regulations;  revisions;  correction, 
4029 
NOTICES 

Environmental  statements;  notice  of  intent: 
Oak  Ridge.  TN;  Transuranic  Waste  Treatment  Facility 
proposed  site,  4079-4082 

Environmental  Protection  Agency 

NOTICES 
Meetings: 

Drinking  water  issues — 
Microbial  contaminants  and  disinfectants,  4096 
Pesticide  registration,  cancellation,  etc.: 

1%  rotenone  garden  dust,  etc.,  4096—4097 

Asulam  technical,  etc.,  4097-4099 

Du  Pont  sinbar  herbicide,  etc.,  4099-4101 

Lorsban  4E,  etc.,  4102 

Spotrete-F,  etc.;  correction,  4102-4103 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Export  Administration  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  4068 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Empresa  Brasileira  de  Aeronautica  S.A.,  4029-4030 
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PROPOSED  RULES 
Airworthiness  directives: 

Hartzell  Prcipeller  Inc..  4061-4063 
NOTICES 
Passenger  facijlity  charges;  apphcations,  etc.: 

Portland  Inljemational  Airport,  OR,  4172-^173 

Federal  Bureau  of  Investigation 

NOTICES  j 

Agency  information  collection  activities: 


Proposed  collection;  comment  request,  4125-4126 


Federal  Communications  Commission 

RULES  J 

Common  carrfer  services: 
Domestic  public  fixed  radio  services — 
Subscription  multipoint  distribution  services; 

classification  as  non-broadcast  service;  correction, 
4054-4055 
NOTICES 

Rulemaking  pfoceedings;  petitions  filed,  granted,  denied, 
etc.,  4103 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  aid  corporate  regulation  filings: 

AES  Jenniscti,  L.L.C.,  et  al.,  4084-4090 

SE  Holdingsi.  L.L.C.,  et  al.,  4090-4093 
Environmental  statements;  availability,  etc.: 

S.R.  Hydropbwer  of  Brockway  Mills,  4093 
Hydroelectric  apphcations,  4093-4096 
Meetings: 

Portland  General  Electric  Co.  and  Smurfit  Newsprint 
Corp.,  4096 
Applications,  hearings,  determinations,  etc.: 

Columbia  G^s  Transmission  Corp.,  4082 

Endicott  Pipeline  Co.,  4083 

Garden  Banls  Gas  Pipeline,  L.L.C.,  4083 

Nautilus  Pipeline  Co.,  L.L.C.,  4083 

Northern  Bofder  Pipeline  Co.,  4083-4084 

Southern  Naltural  Gas  Co.,  4084 

Federal  Highwiay  Administration 

NOTICES 

Transportation!  Equity  Act  for  the  21st  Century; 
implementation: 
Post-accident  alcohol  testing  of  commercial  motor  vehicle 
operatorfc,  4173-4174 

Federal  Maritiine  Commission 

NOTICES 

Freight  forwarder  licenses: 
DJR  Logistici,  hic,  4103 

Federal  Reserve  System 

NOTICES 

Agency  informjation  collection  activities: 

Proposed  co  lection;  comment  request,  4103-4106 
Banks  and  ban|c  holding  companies: 

Change  in  bink  control — 
Correction,  4106 

Formations,  acquisitions,  and  mergers,  4106-4107 

Permissible  tonbanking  activities,  4107 
Meetings;  Sunshine  Act,  4107-4108 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 
4121 


Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  4110-4112 
Reporting  and  recordkeeping  requirements,  4112 
Submission  for  0MB  review;  comment  request,  4112- 
4114 
Committees;  establishment,  renewal,  termination,  etc.: 

Science  Board,  4114—4115 
Human  drugs: 
Patent  extension;  regulatory  review  period 
determinations — 
Emadine.  4116-4117 
Viagra,  4115 
Xeloda,  4115-4116 
Reports  and  guidance  documents;  availability,  etc.: 
Drug  product  variations  included  in  single  abbreviated 

new  drug  apphcations;  industry  guidance,  4117-4118 
Ganmia  irradiation  of  blood  and  blood  components;  pilot 
program  for  Hcensing;  industry  guidance,  4118-4119 


Foreign  Claims  Settlement  Commission 

NOTICES 

Meetings;  Sunshine  Act,  4126 
Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Cahfomia,  4068-4069 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Conforming  late  offer  treatment,  4247-4251 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
NOTICES 

Scientific  misconduct  findings;  administrative  actions: 
Roy,  Samar  N.,  Ph.D.,  4108 

Historic  Preservation,  Advisory  Council 

NOTICES 

National  Historic  Preservation  Act: 
Narragansett  Indian  Tribe's  historic  preservation 
responsibilities;  agreement  execution,  4067 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  4119- 
4121 

interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
NOTICES 

Blackstone  River  Valley  National  Heritage  Corridor 
Commission;  meeting,  4121 

International  Trade  Administration 

NOTICES 
Antidumping: 
Oil  country  tubular  goods  from — 
Argentina,  4069-4070 
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Stainless  steel  sheet  and  strip  in  coils  from — 

Taiwan,  4070-4072 
Titanium  sponge  from — 

Russian  Federation,  4072-4073 
Countervailing  duties: 
Live  cattle  from — 

Canada,  4073 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Prestressed  concrete  steel  wire  strand  from — 

Japan, 4123 
Refrigeration  compressors  and  brass  fire  protection 
products  from — 
Singapore  and  Italy,  4123 
Steel  wire,  4123-4124 

Justice  Department 

See  Drug  Enforcement  Administration 

See  Federal  Bureau  of  Investigation 

See  Foreign  Claims  Settlement  Commission 

See  Justice  Programs  Office 

NOTICES 

Pollution  control;  consent  judgments: 

C&D  Technologies,  Inc.,  et  al.,  4124 

Hercules  Inc.,  4124-4125 

Tansitor  Electronics,  Inc.,  et  al.,  4125 

Justice  Programs  Office 

NOTICES 

Agency  iitformation  collection  activities: 

Submission  for  OMB  review;  comment  request,  4126- 
4127 

Lat>or  Department 

See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 

Alaska,  4121-4122 

Nevada,  4122 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Conforming  late  offer  treatment,  4247-4251 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 
President's  Committee  on  Arts  and  Humanities,  4147 

National  Institutes  of  Health 

NOTICES 
Meetings: 
National  Institute  of  Dental  and  Craniofacial  Research, 
4119 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Atlantic  swordfish,  4055-4059 
Magnuson-Stevens  Act  provisions — 
Fisheries  and  gear  list  and  notification  guidelines, 
4030-4044 
Northeastern  United  States  fisheries — 
Northeast  multispecies,  4059-4060 


PROPOSED  RULES 

Fishery  conservation  and  management: 

Northeastern  United  States  fisheries — 
Siunmer  floimder,  et  al.,  4065 

West  Coast  States  and  Western  Pacific  Fisheries — 
West  Coast  Sahnon,  4065-4066 
NOTICES 
Meetings: 

New  England  Fishery  Management  Council,  4073 

Pacific  Fishery  Management  Council,  4074 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  4147-4148 
Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  4152-4165 
Applications,  hearings,  determinations,  etc.: 

Niagara  Mohawk  Power  Corp.;  correction,  4148 

Power  Authority  of  the  State  of  New  York,  4148 

TU  Electric,  4148-4152 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  class  exemptions: 

Salomon  Smith  Barney,  Inc.,  et  al.,  4127-4132 
Employee  benefit  plans;  prohibited  transaction  exemptions: 

Wells  Fargo  Bank,  N.A.,  4132-4147 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Rural  Telephone  Bank 

NOTICES 

Meetings;  Sunshine  Act,  4067-4068 

Securities  and  Exchange  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
CityFed  Financial  Corp.,  4165-4168 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  4168 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Autocar  Connaisseur,  Inc.,  4174—4175 

Tennessee  Valley  Authority 

RULES 

Electronic  Freedom  of  Information  Act;  implementation. 
4044-4050 

Trade  Representative,  Office  of  United  States 

NOTICES 

GeneraUzed  System  of  Preferences: 
Soda  ash  petition;  1998  country  practices  review,  4168- 
4169 

Transportation  Department 

See  Coast  Guard 


VI 
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See  Federal  Ai  iation  Administration 
See  Federal  Highway  Administration 
See  Surface  Transportation  Board 

Treasury  Department 

See  United  Staites  Mint 

United  States  Information  Agency 

NOTICES  I 

Art  objects;  imbortation  for  exhibition: 
Treasury  of  St.  Francis  of  Assisi,  4175 

United  States  Mint 

PROPOSED  RULES 

Exchange  of  p4per  currency  and  coin: 
Melting  discontinuance  and  substitution  of  mechanical 
means  to  destroy  mutilated  coins,  4063-4065 
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FamiUes  Administration,  4257-4284 
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Federal  Register 
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Wednesday,  January  27,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  ENERGY 

10  CFR  Part  600 
RIN  1991-AB33 

Assistance  Regulations;  Revisions  to 
Rights  in  Data  Regulations;  Correction 

AGENCY:  Department  of  Energy. 
ACTION:  Correcting  amendments. 

SUMMARY:  The  Department  of  Energy 
published  a  final  rule  amending  its 
financial  assistance  and  acquisition 
regulations  regarding  rights  in  data  on 
Wednesday,  March  4, 1998  (63  FR 
10499).  This  document  corrects  an  error 
in  that  rule  which  inadvertently 
duplicated  language  instead  of  replacing 
it. 

EFFECTIVE  DATE:  January  27.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Webb  on  (202)  586-fi264. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  10  CFR  part  600 

Administrative  practice  and 
procedure. 

Accordingly,  10  CFR  part  600  is 
corrected  by  making  the  following 
correcting  amendment: 

PART  600— (CORRECTED] 

1.  The  authority  citation  for  Part  600 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7254,  7256. 13525;  31 
U.S.C  6301-€308,  unless  otherwise  noted. 

§600.27    [Corrected] 

2.  In  §  600.27,  paragraph  (b)(2)(i)(B)  is 
amended  by  removing  the  phrase  "the 
following  paragraph  (c)  will  be  used  in 
lieu  of  the  provisions  in  48  CFR  52.227- 
14(c):". 

Richard  H.  Hopf, 

Director,  Office  of  Procurement  and 
Assistance  Management. 
IFR  Doc.  99-1855  Filed  1-26-99;  8:45  am) 
BILUMQ  CODE  S4S0-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-265-AD;  Amendment 
39-11012;  AD  9d-02-1 8] 

RIN  2120-AA64 

AInworthiness  Directives;  Empresa 
Brasiieira  de  Aeronautica  S.A. 
(EMBRAER)  Model  EMB-120  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  EMBRAER  Model 
EMB-120  series  airplanes,  that  requires 
removing  the  thermal  insulating 
blankets  from  the  up{>er  rear  nacelle 
structure;  re-positioning  the  engine 
exhaust  duct;  and  replacing  the  engine 
exhaust  bracket  with  a  new  engine 
exhaust  bracket,  if  necessary.  For  certain 
airplanes,  this  amendment  also  requires 
installing  new  stainless  steel  plates  onto 
the  upper  rear  nacelle  structure.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  fretting  of  the  titanium  thermal 
insulating  blankets,  which  could  result 
in  an  increased  risk  of  fire  in  the  engine 
exhaust  duct  of  the  tail  pipe. 
DATES:  Effective  March  3.  1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  3, 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Empresa  Brasiieira  de  Aeronautica 
S.A.  (EMBRAER),  P.O.  Box  343— CEP 
12.225,  Sao  Jose  dos  Campos — SP, 
Brazil.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  E>ocket, 
1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  FAA.  Small 
Airplane  Directorate.  Atlanta  Aircraft 
Certification  Office.  One  Crown  Center. 
1895  Phoenix  Boulevard,  suite  450. 
Atlanta,  Georgia;  or  at  the  Office  of  the 


Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  M.  Haynes.  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ACE- 
11 7A.  FAA.  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center.  1895  Phoenix 
Boulevard,  suite  450.  Atlanta.  Georgia 
30337-2748;  telephone  (770) 703-6091; 
fax  (770)  703-6097. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  EMBRAER 
Model  ^4B-120  series  airplanes  was 
published  in  the  Federal  Register  on 
November  16.  1998  (63  FR  63620).  That 
action  proposed  to  require  removing  the 
thermal  insulating  blankets  from  the 
upper  rear  nacelle  structure;  re- 
positioning the  engine  exhaust  duct; 
and  replacing  the  engine  exhaust 
bracket  with  a  new  engine  exhaust 
bracket,  if  necessary.  For  certain 
airplanes,  that  action  also  proposed  to 
require  installing  new  stainless  steel 
plates  onto  the  upper  rear  nacelle 
structure. 

Conclusion 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  171  Model 
EMB-120  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

It  will  take  approximately  9  work 
hours  per  airplane  to  accomplish  the 
required  actions  on  airplanes  listed  in 
"Part  I"  of  EMBRAER  Service  Bulletin 
S.B.  120-54-0035,  Change  02.  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$337  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  of  airplanes  Usted  in 
"Part  I"  of  the  service  bulletin  is 
estimated  to  be  $877  per  airplane. 

It  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
actions  on  airplanes  listed  in  "Part  D" 
of  EMBRAER  Service  Bulletin  S.B.  120- 
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54-0035.  Chance  02.  at  an  average  labor 
rate  of  $60  per  Iwork  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
requirements  of  this  AD  on  U.S. 
operators  of  aiiplanes  listed  in  "Part  II" 
of  the  service  qulletin  is  estimated  to  be 
$120  per  airpl^e. 

The  cost  impact  figures  discussed 
above  are  base<|  on  assumptions  that  no 
operator  has  ydt  accomplished  any  of 
the  requiremerits  of  this  AD  action,  and 
that  no  operato^  would  accomplish 
those  actions  iil  the  future  if  this  AD 
were  not  adopt  jd. 

Regulatory  Im]  lact 


The  regulati 
not  have  subst 
States,  on  the 
national  gove: 
on  the  distribu 
responsibilitie 
levels  of  gove; 
accordance  wi 
it  is  determinei 
not  have  suffic 
implications  to 
of  a  Federalismi 


s  adopted  herein  will 
tial  direct  effects  on  the 
lationship  between  the 
ent  and  the  States,  or 
on  of  power  and 
among  the  various 
ent.  Therefore,  in 
Executive  Order  12612, 
that  this  final  rule  does 
nt  federalism 
jwarrant  the  preparation 
Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  OrdS- 12866;  (2)  is  not  a 
"significant  rul^"  under  DOT 
Regulatory  Polipes  and  Procedures  (44 
FR  11034,  Febrtiary  26.  1979);  and  (3) 
will  not  have  a  kignificant  economic 
impact,  positive  or  negative,  on  a 
substantial  nuniber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.jA  final  evaluation  has 
been  prepared  ^r  this  action  and  it  is 
contained  in  thi  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  {in  14  CFR  Part  39 


ion.  Aircraft,  Aviation 
by  reference. 


Air  transports  t: 
safety.  Incorporation 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  jursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  foUofvs: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  author  ty  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  106(g).  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 

adding  the  following  new  airworthiness 

directive: 

99-02-18    Empresa  Brasileira  de 
Aeronautica  S.A.  (EMBRAER): 
Amendment  39-11012.  Docket  98-NM- 
265- AD. 

Applicability:  Model  EMB-120  series 
airplanes,  serial  numbers  (S/N)  120003, 
120004.  and  120006  through  120336 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  fat  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fretting  of  the  titanium  thermal 
insulating  blankets,  which  could  result  in  an 
increased  risk  of  fire  in  the  engine  exhaust 
duct  of  the  tail  pipe,  accomplish  the 
following: 

(a)  For  airplanes  identified  in  "Part  I"  of 
the  effectivity  listing  of  EMBRAER  Service 
Bulletin  S.B.  120-54-0035,  Change  02,  dated 
May  29. 1998:  Within  2,400  flight  hours  after 
the  effiective  date  of  this  AD,  accomplish 
paragraphs  (a)(1)  and  (a)(2)  in  accordance 
with  the  service  bulletin. 

(1)  Remove  the  thermal  insulating  blankets 
from  the  upper  rear  nacelle  structure. 

(2)  Install  new  stainless  steel  plates  onto 
the  upper  rear  nacelle  structure. 

(b)  For  airplanes  identified  in  "Part  11"  of 
the  effectivity  listing  of  EMBRAER  Service 
Bulletin  S.B.  120-54-0035,  Change  02,  dated 
May  29.  1998:  Within  2,400  flight  hours  after 
the  effective  date  of  this  AD,  remove  the 
thermal  insulating  blankets  from  the  upper 
rear  nacelle  structure  in  accordance  with  the 
service  bulletin. 

(c)  For  all  airplanes:  Prior  to  further  flight 
following  accomplishment  of  either 
paragraph  (a)  or  (b)  of  this  AD,  as  applicable, 
re-position  the  engine  exhaust  duct  with  the 
use  of  shims  in  accordance  with  EMBRAER 
Service  Bulletin  S.B.  120-54-0035,  Change 
02,  dated  May  29, 1998.  If  it  is  not  possible 
to  re-position  the  engine  exhaust  duct  with 
the  use  of  shims  as  specified  in  the  service 
bulletin,  prior  to  further  flight,  replace  the 
rear  exhaust  duct  bracket  with  a  new  rear 
exhaust  duct  bracket,  in  accordance  with  the 
"NOTE"  in  paragraph  1.3.1.1  of  the  Planning 
section  of  the  service  bulletin. 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  thermal 
insulating  blanket  having  part  number  (P/N) 
120-35411-025.  -035,  -036,  120035413-001, 
or  12035411-002. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Atlanta  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  actions  shall  be  done  in  accordance 
with  EMBRAER  Service  Bulletin  S.B.  120- 
54-0035,  Change  02,  dated  May  29. 1998. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER).  P.O.  Box  343— CEP  12.225,  Sao 
Jose  dos  Campos — SP,  Brazil.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.,  Renton. 
Washington;  A  at  FAA.  Small  Airplane 
Directorate.  Atlanta  Aircraft  Certification 
Office.  One  Crown  Center.  1895  Phoenix 
Boulevard,  Suite  450,  Atlanta,  Georgia;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700.  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Brazilian  airworthiness  directives  97-11- 
03,  dated  December  3, 1997,  and  97-11- 
03R1,  dated  July  6,  1998. 

(h)  This  amendment  becomes  effective  on 
March  3, 1999. 

Issued  in  Renton,  Washington,  on  January 
15,  1999. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-1545  Filed  1-26-99;  8:45  amj 
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ACTION:  Final  rule. 


summary:  NMFS  issues  this  final  rule 
that  establishes  a  list  of  fisheries  and 
fishing  gear  used  in  those  fisheries 
under  the  authority  of  each  regional 
fishery  management  council  (Council), 
or  imder  authority  of  the  Secretary  of 
Commerce  (Secretary)  with  respect  to 
Atlantic  highly  migratory  species 
(HMS).  Effective  180  days  after  the  date 
of  publication  of  this  list,  no  person  or 
vessel  may  employ  fishing  gear  or 
participate  in  a  fishery  not  included  in 
this  list  without  giving  90  days  advance 
notice  to  the  appropriate  Council  or  the 
Secretary  with  respect  to  Atlantic  HMS. 
This  final  rule  also  establishes  a  process 
for  giving  such  notification  to  the 
appropriate  Council  or  to  the  Secretary. 
NMFS  also  issues  guidelines  for 
determining  when  a  fishing  gear  or  a 
fishery  is  sufficiently  different  from 
those  listed  to  require  notification  to  the 
appropriate  authority.  The  list  of 
fisheries  and  gear  and  the  guidelines 
apply  only  to  fisheries  and  gear  that 
occur  within  the  U.S.  exclusive 
economic  zone  (EEZ).  The  list,  notice 
requirements,  and  guidelines  contained 
in  this  final  rule  are  required  by  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act). 
DATES:  This  rule  is  effective  February 
26, 1999.  except  that  §600. 72S(v)  is 
elective  July  26.  1999. 
ADDRESSES:  Copies  of  the  regulatory 
impact  review  for  this  action  can  be 
obtained  from  Dr.  Gary  C.  Matlock, 
Director,  Office  of  Sustainable  Fisheries, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910.  Comments  regarding 
the  coUection-of-information 
requirement  contained  in  this  rule 
should  be  sent  to  the  above  address  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20503  (Attention: 
NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Millikin,  NMFS.  (301)  713-2344. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  rulemaking  is  required  by  the 
Magnuson-Stevens  Act  (16  U.S.C.  1801 
et  seq.),  as  amended  by  the  Sustainable 
Fisheries  Act,  which  was  signed  into 
law  on  October  11, 1996.  Section  305(a) 
of  the  Magnuson-Stevens  Act  requires 
that  the  Secretary  publish  in  the  Federal 
Register,  after  notice  and  an  opportunity 
for  public  conunent,  a  Ust  of  fisheries 
xmder  the  authority  of  each  Council  and 
all  fishing  gear  used  in  such  fisheries.  A 
fish  whether  targeted  or  not,  may  be 


retained  only  if  it  is  taken  within  a 
listed  fishery,  is  taken  with  a  gear 
authorized  for  that  fishery,  and  is  taken 
in  conformance  with  all  other 
applicable  regulations.  This  list  is  based 
on  information  submitted  by  the 
Councils  and  by  the  Director,  Office  of 
Sustainable  Fisheries,  NMFS  (Director), 
in  the  case  of  Atlantic  HMS.  The 
Magnuson-Stevens  Act  requires  the 
issuance  of  guidelines  for  determining 
when  a  fishing  gear  or  a  fishery  is 
sufficiently  different  fi-om  those  listed  as 
to  require  fishermen  or  other 
individuals  to  notify  a  Council  or  the 
Secretary  imder  §  305(a)(3). 

A  proposed  rule  for  this  action  was 
published  in  the  Federal  Register  on 
Jime  4. 1998  (63  FR  30455).  requesting 
comments  through  July  6. 1998.  The 
preamble  of  the  proposed  rule  contained 
some  background  information  for  this 
rulemaking  that  has  not  changed  so  it  is 
not  repeated  here.  That  information 
includes:  (1)  How  information  for  the 
list  of  fisheries  and  gear  was  collected, 
(2)  prohibitions  on  use  of  unlisted  gear, 
and  (3)  procedures  for  notification  of 
new  gear  or  fisheries.  Background 
information  from  the  proposed  rule  that 
has  been  modified  is  included  again  in 
the  preamble  of  this  final  rule.  That 
information  includes:  (1)  Gear  names 
and  definitions  related  to  the  issue  of 
deployment.  (2)  the  relationship  of  the 
rule  to  other  Federal  regulations,  and  (3) 
procedures  after  receiving  notification 
for  other  than  Atlantic  HMS.  The 
portion  of  the  preamble  containing  the 
procedures  after  receiving  notification 
for  species  other  than  Atlantic  HMS  is 
repeated  for  the  convenience  of  the 
public.  List  of  Fisheries  and  Gear 

The  list  of  gear,  wherever  possible, 
avoids  gear  names  that  also  imply  a 
method  of  deployment.  This  explains 
the  absence  of  "gear"  such  as  pelagic 
longline.  pelagic  trawl,  bottom  trawl, 
otter  trawl,  or  drift  gillnet  in  the  Ust.  For 
example,  "bottom  trawl"  and  "pelagic 
trawl"  are  considered  deployment 
methods  for  trawl  gear,  rather  than  gear 
types.  Terms  such  as  "pelagic," 
"bottom,"  and  "drift"  are  modifiers  that 
describe  where  in  the  water  colimin  the 
specific  gear  type  is  used.  It  is 
noteworthy  however,  that  in  the 
proposed  rule,  "hand  harvest"  was 
included  in  the  list  only  imder  fisheries 
where  it  was  the  only  allowed  method 
of  harvest — ^the  Caribbean  Queen  Conch 
FMP  and  the  Coral  Reef  FMPs  in  the 
South  Atlantic  and  the  Gulf  of  Mexico. 
In  response  to  public  comments,  in  this 
final  rule,  "hand  harvest"  is  added  as  an 
allowable  gear  type  to  various  mollusk 
and  crustacean  fisheries  that 
commenters  felt  should  also  have  "hand 
harvest"  included  as  an  allowable  gear. 


Relationship  of  This  Rule  to  Other 
Federal  Fishery  Regulations 

Beyond  this  rule,  fisheries  and 
associated  gear  continue  to  be  managed 
by  implementing  regulations  in  50  CFR 
chapter  VI  for  the  various  FMPs  under 
authority  of  the  Councils  and  the 
Secretary.  FMPs  often  address  issues 
about  gear  such  as  structure,  size,  shape, 
material,  deployment,  seasonality  of 
allowed  use,  prohibitions,  or  other 
features  of  gear  and  its  use.  Therefore, 
the  list  of  fisheries  and  allowable  gear 
contained  in  this  final  rule  is  not 
intended  to  alter  or  supersede  other 
regulations  related  to  fisheries  and  gear. 

It  is  NMFS'  intent  that  this  final  rule 
will  not  afl'ect  experimental  fisheries 
conducted  for  a  year  or  less  elsewhere 
under  50  CFR  chapter  VI. 

NMFS  is  not  aware  of  any  Treaty 
Indian  tribe  or  subsistence  fisheries  in 
the  EEZ  other  than  those  listed  in 
§  600.725(v).  This  action  is  not  intended 
to  supersede  or  otherwise  affect 
exemptions  that  exist  for  fisheries  or 
Native  American  harvest  under  Treaty 
Indian  fisheries.  In  the  proposed  rule 
(63  FR  30455;  June  4,  1998),  NMFS 
announced  that  it  was  particularly 
interested  in  receiving  public  comment 
on  this  topic,  but  received  none. 

Procedures  After  Receiving  Notification 

Species  Other  Than  Atlantic  HMS 

After  receiving  notification  regarding 
intended  participation  in  an  unlisted 
fishery  or  use  of  unlisted  gear,  a  Council 
will  begin  consideration  of  the 
notification  and  immediately  send  a 
copy  of  the  notification  to  the 
appropriate  NMFS  Regional 
Administrator  (RA).  If.  after 
consideration  of  the  notification  and 
accompanying  information,  a  Council 
finds  that  the  new  gear  or  fishery  would 
not  compromise  the  effectiveness  of 
conservation  and  management  efforts 
under  the  Magnuson-Stevens  Act,  the 
Council  will  recommend  to  the  RA  that 
the  authorized  list  of  fisheries  and  gear 
be  amended,  provide  rationale  and 
supporting  analysis,  and  provide  a  draft 
proposed  rule  to  amend  the  authorized 
list  of  fisheries  and  gear  for  publication 
in  the  Federal  Register.  If  the  Council 
finds  that  the  proposed  new  gear  or 
fishery  will  be  detrimental  to 
conservation  and  management  efforts, 
the  Council  will  recommend  to  the  RA 
that  the  authorized  list  of  fisheries  and 
gear  not  be  amended  and  that  a 
proposed  rule  not  be  published,  give 
reasons  for  its  recommendation,  and 
may  request  NMFS  to  issue  emergency 
or  interim  regulations  »nd  begin 
preparation  of  an  FMP  rr  amendment  to 
an  FMP,  if  appropriate.  Some  examples 
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of  how  a  new  gear  or  fishery  could  be 
judged  as  "compromising  the 
effectiveness  of  conservation  and 
management  efforts"  would  be  if:  (1) 
Fish  stock  rebuilding  objectives  would 
be  seriously  affected,  (2)  essential  fish 
habitat  would  be  severely  impacted,  (3) 
bycatch  problems  in  the  fishery  would 
be  further  exaCierbated,  or  (4)  severe 
conflicts  would  result  with  existing  gear 
or  fisheries.  This  listing  of  examples  of 
factors  that  would  compromise  the 
effectiveness  0f  conservation  amd 
management  eifforts  is  not  intended  to 
be  all-inclusivB.  The  Councils  and 
NMFS  will  nefed  to  consider  each 
request  on  a  c^se-by-case  basis.  Based 
on  the  information  provided  in  the 
notification  and  by  the  Council,  NMFS 
will  make  the  final  determination 
whether  the  n4w  gear  or  fishery  woidd 
compromise  tlie  effectiveness  of 
conservation  and  management  efforts 
under  the  Maaiuson-Stevens  Act  and 
whether  to  publish  a  proposed  rule  to 
amend  the  Ust  of  fisheries  and  gear. 

If  the  initial  determination  is  positive, 
NMFS  will  publish  the  proposed  rule, 
with  a  30-day  comment  period. 
Following  the  end  of  the  comment 
period,  NMFS  will  either  approve  or 
disapprove  the  change  to  the  list,  based 
on  the  potential  impacts  on  the 
effectiveness  of  conservation  and 
management  e^orts.  If  approved,  NMFS 
will  publish  a  final  rule  revising  the  list, 
and  notify  the  applicant  of  the  final 
approval.  If  thf  use  of  the  gear  or 
participation  i|i  a  fishery  is  determined 
to  be  detrimental  to  conservation  and 
management  efforts  under  the 
Magnuson-Stevens  Act,  the  proposed 
addition  to  thelist  will  be  disapproved. 
NMFS  will  notify  the  applicant  and  the 
appropriate  Coiuncil  of  the  negative 
determination  and  the  reasons  for  the 
determination,  and  may  publish 
emergency  or  interim  regulations  in  the 
Federal  Register  to  prohibit  or  restrict 
the  use  of  the  unlisted  gear  or  fishing  in 
the  unlisted  fishery.  Upon  notification 
by  NMFS  that  ^e  proposed  revision  has 
been  disapproved,  the  Coimcil  should 
begin  preparation  of  an  FMP  or 
amendment  to  an  FMP  in  order  to 
provide  perma^ient  regulations  relative 
to  that  gear  type  or  fishery. 

If  the  initial  determination  by  NMFS 
is  negative,  beqause  use  of  the  gear  or 
participation  in  the  fishery  is  iScely  to 
compromise  ccpservation  and 
management  ef  orts  under  the 
Magnuson-Stevens  Act,  and  it  is 
imlikely  that  additional  new 
information  would  be  gained  from  a 
public  comment  period,  then  NMFS 
will  notify  the  ^ppUcant  and  the 
Coimcil  of  the  Negative  determination 
and  the  reasons  for  that  determination, 


and  may  publish  emergency  or  interim 
regulations  in  the  Federal  Register  to 
prohibit  or  restrict  the  use  of  the 
unlisted  gear  or  fishing  in  the  unlisted 
fishery.  TTie  Coimcil  should  then  begin 
preparation  of  an  FMP  or  an  amendment 
to  an  FMP  to  provide  permanent 
regulations  relative  to  that  gear  type  or 
fishery. 

Atlantic  HMS 

Notification  of  intent  to  use  an 
unlisted  gear  or  to  participate  in  an 
unlisted  fishery  for  Atlantic  HMS 
should  be  addressed  to  the  Director. 
After  receiving  such  notification,  NMFS 
would  collect  relevant  information 
(including  any  information/data 
collected  from  the  experimental  fishing 
permit  (EFP)  program)  and  use  the 
advisory  panel  process.  A  determination 
will  be  made  whether  the  new  gear  or 
new  fishery  would  compromise  the 
effectiveness  of  conservation  and 
management  programs  and  whether  to 
publish  a  proposed  rule  to  amend  the 
list  of  gear  and  fisheries.  The  EFP 
program  allows  NMFS  to  collect  data 
such  as  catch  rates  of  target  and  non- 
target  finfish  and  protected  species 
bycatch. 

If  the  determination  is  positive,  a 
proposed  rule  to  amend  the  list  of  gear 
and  fisheries  will  be  published  in  the 
Federal  Register  for  public  comment. 
Following  the  end  of  the  public 
comment  period,  NMFS  will  consider 
comments  or  new  information  received 
relative  to  the  effect  of  the  new  gear  or 
fishery  on  conservation  and 
management  programs,  and  will  either 
approve  or  disapprove  the  proposed 
amendment.  If  approved,  the  appUcant 
will  be  notified,  and  a  final  rule  will  be 
published  amending  the  list  of  fisheries 
and  gear.  If,  after  receiving  public 
comment,  NMFS  disapproves  the 
proposed  amendment,  the  applicant 
will  be  notified  of  the  disapproval, 
including  reasons  for  the  disapproval, 
and  NMFS  may  publish  emergency  or 
interim  regulations  and  subsequently 
develop  or  amend  the  FMP  to  prohibit 
or  restrict  the  use  of  the  unlisted  gear  or 
participation  in  the  unhsted  fishery. 

If  the  initial  determination  is  negative, 
NMFS  will  notify  the  applicant, 
including  the  reasons  for  the 
disapproval,  and  may  publish 
emergency  or  interim  regulations  and 
subsequently  develop  or  amend  an  FMP 
to  prohibit  or  restrict  the  use  of  the 
unlisted  gear  or  participation  in  the 
unlisted  fishery. 

Comments  and  Responses 

Seventeen  sets  of  comments  were 
received  regarding  the  fist  of  gear  by 
fisheries  and  the  notification  procedures 


from  various  individuals  and 
organizations. 

Comment  1:  Historically,  if  a  fishery 
has  not  been  addressed  through  the 
FMP  process,  the  regulations  of  adjacent 
states  have  taken  precedence.  This  has 
allowed  the  various  states  the  ability  to 
manage  those  fisheries  under 
regulations  that  are  consistent  with  the 
regulations  in  their  own  waters.  Many 
fisheries  that  are  prosecuted  mainly  in 
state  waters  which  may  occasionally 
intrude  into  Federal  waters.  An  example 
from  Louisiana  is  the  oyster  fishery, 
which  occasionally  harvests  from 
Federal  waters.  EstabUshment  of  a  set  of 
Federal  rules  of  allowable  gears  and 
fisheries  would  seem  to  have  far- 
reaching  implications  in  this  type  of 
situation.  The  fishery  might  be  in 
violation  in  Federal  waters,  though 
completely  legal  in  the  adjacent  state 
waters,  where  the  majority  of  the 
resource  resides.  Alternatively,  the 
fishery  might  be  found  to  be  under 
Federal  management,  and  the  brief  list 
of  gears  would  be  the  only  regulations 
on  the  fishery,  undermining  the 
effectiveness  of  state  regulations. 

Response:  The  list  of  fisheries  and 
gear  contained  in  this  final  rule  is 
required  by  the  Magnuson-Stevens  Act. 
NMFS  has  attempted  to  compile  a  list 
that  includes  all  existing  gear  and 
fisheries  in  the  EEZ  (i.e.,  vtdthin  the 
jurisdiction  of  the  fishery  management 
councils),  unless  otherwise  prohibited. 
The  lack  of  a  gear  or  fishery  in  the  list 
does  not  preclude  the  use  of  a  gear  or 
occurrence  of  a  fishery  in  state  waters. 
Under  procedures  established  in  this 
rulemaking,  an  individual  interested  in 
using  a  new  gear  or  participating  in  a 
fishery  in  the  EEZ  not  already  listed 
may  notify  the  appropriate  fishery 
management  council  or  the  Director  as 
described  in  §600.747. 

Comment  2:  The  proposed  definition 
for  "dredge"  could  either  include  wing 
nets  or  include  oyster  dredges  with 
mesh  bags,  depending  on  how  it  is  read. 
Also,  it  does  not  include  suction 
dredges  that  may  be  used  in  some  areas 
for  clam  harvest. 

Response:  The  definition  of  "dredge" 
was  structured  to  include  all  types  of  ~ 
dredges  currently  used  in  the  EEZ.  The 
definition  has  been  modified  in  this 
final  rule  to  include  suction  dredges. 

Comment  3:  The  proposed  definition 
of  "hoop  net"  is  too  vague.  Too  many 
gears  could  fall  under  that  definition; 
instead  use  the  following:  "A  cone- 
shaped  net  of  vegetable  or  synthetic 
materials  having  throats  or  flues  and 
which  are  stretched  over  a  series  of 
rings  or  hoops  to  support  the  webbing." 

Response:  The  definition  for  "hoop 
net"  has  been  changed  in  the  final  rule 
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to  be  consistent  with  the  suggestion  by 
the  commenter. 

Comment  4:  The  proposed  definitions 
for  "lampara  net"  and  purse  seine"  are 
functionally  very  similar.  They  should 
be  either  combined  into  a  single 
definition,  or  more  clearly 
distinguished. 

Response:  The  definitions  have  been 
modified  to  more  clearly  distinguish 
them  in  this  final  rule. 

Comment  5:  For  the  "Gulf  of  Mexico 
Shrimp"  and  "Recreational  Shrimp 
Fishery,"  imder  the  Gulf  of  Mexico 
Fishery  Management  Council,  butterfly 
net,  skimmer,  cast  net,  and  dip  net  gear 
should  be  added.  These  gears  are 
typically  used  only  in  state  v^raters,  but 
m^  possibly  be  used  in  Federal  waters. 

Response:  Except  for  dip  nets,  these 
gears  are  not  normally  used  in  the  EEZ, 
and  have  not  been  added  to  the  list  of 
fisheries  and  gear  in  this  final  rule. 

Comment  6:  For  the  "Recreational 
Fishery  (non-FMP),"  cast  net,  hoop  net, 
tong  (for  oyster),  pipes,  dnrnis,  cans, 
buckets,  and  tires,  yo-yo  or  trigger 
devices,  trotline,  bow  and  arrow, 
barbless  spear  (for  flounder)  and  spear 
(for  garfish)  should  be  added. 

Response:  NMFS  believes  that  all 
these  gears  except  for  hoop  nets  are  for 
inshore  use  only,  and  has  not  added 
them  to  allowable  gear  for  this  fishery 
in  this  final  rule. 

Comment  7:  The  fishery,  "Non- 
groundfish  Finfish  (non-FMP),"  should 
be  added  for  species  such  as  black 
dnun,  sheepshead,  flounder,  and 
bluefish,  and  minor  species  such  as 
cutlassfish  and  anchovies,  that  might  be 
taken  incidentally  through  gears  such  as 
trawl,  gillnet,  longline,  handline,  rod 
and  reel,  bandit  gear,  and  many  others. 
This  relates  to  the  issue  that  the  list  of 
fisheries  in  this  rule  applies  to  fisheries 
presently  imder  state  jurisdiction. 

Response:  NMFS  agrees  that  this 
fishery  and  associated  gear  occiu'  in  the 
EEZ,  and  has  added  them  to  the  list  of 
fisheries  and  gear  in  this  final  rule. 

Comment  8:  Several  commenters  felt 
that  the  proposed  rule  misinterpreted 
the  intent  and  language  of  section  305 
of  the  Magnuson-Stevens  Act,  which 
established  requirements  for  notifying 
the  Coimcils  before  a  new  gear  or 
fishery  is  introduced.  It  does  not 
establish  a  system  to  identify  gear  as 
"allowable."  The  proposed  rule  refers  to 
gears  on  the  list  as  "allowable," 
implying  that  gear  not  on  the  list  is  "not 
allowed."  This  is  an  inaccurate 
interpretation. 

Response:  Section  305(a)(3)  of  the 
Magnuson-Stevens  Act  states:  "Effective 
180  days  after  pubUcation  of  such  list, 
no  person  or  vessel  may  employ  fishing 
gear  or  engage  in  a  fishery  not  included 


in  such  list  *  *  *."  NMFS  believes, 
therefore,  that  its  interpretation  is 
correct  in  referring  to  gear  in  the  list  as 
"allowable  gear." 

Comment  9:  One  commenter  stated 
that  the  proposed  rule  may  misinterpret 
the  language  of  the  Magnuson-Stevens 
Act  by  giving  the  Secretary  discretion  to 
reject  additions  to  the  list  recommended 
by  the  Council  and  to  make  changes  not 
reconunended  by  the  Council.  The 
statute  does  not  give  authority  to  the 
Secretary  to  make  changes  to  the  list, 
absent  a  recommendation  by  a  Council. 
Section  305(a)(4)  clearly  states  that  the 
Secretary  "shall  publish  a  revised  list" 
(emphasis  added)  after  receiving  any 
change  the  Council  "deems 
appropriate."  The  commenter's 
interpretation  of  this  language  is  that  the 
Secretary  must  publish  a  proposed  rule 
for  public  comment  when  a  Council 
suggests  a  change  to  the  list.  If  the 
Secretary  does  not  have  to  publish  a 
proposed  rule,  the  public  will  not  have 
an  opportunity  to  counter  an  adverse 
determination  by  NMFS — and  may  not 
even  know  such  a  determination  is 
being  considered.  The  language  in  the 
proposed  rule  only  makes  sense  if  the 
list  is  interpreted  as  a  list  of  "allowed" 
fisheries.  Tlie  commenter  does  not 
believe  this  is  the  correct  interpretation. 

Response:  While  the  Secretary  and 
NMFS  value  the  opinions,  advice,  and 
recommendations  made  by  the 
Councils,  the  decision  on  implementing 
a  regulatory  action  and  issuing  a 
rulemaking  under  the  Magnuson- 
Stevens  Act  rests  with  the  Secretary.  An 
interpretation  that  the  Secretary  must 
implement  whatever  a  Council 
recommends  would  run  afoul  of  the 
Appointments  Clause  of  the 
Constitution. 

Comment  10:  One  commenter 
suggested  that  the  list  for  gear  and 
fisheries  be  based  on  permit  category, 
rather  than  geographic  area;  this  may 
shorten  the  list  and  would  clearly 
identify  allowed  gear  types.  The 
commenter  also  recommended  that  the 
gear  designations  be  more  specific  so 
fishermen  can  clearly  understand  what 
gear  is  allowed. 

Response:  The  gear  by  fisheries  is 
listed  by  geographic  area  because 
§  305(a)(1)  of  the  Magnuson-Stevens  Act 
focuses  on  the  list  of  all  fisheries  under 
the  authority  of  each  Council, 
irrespective  of  whether  permits  exist  for 
a  given  fishery.  More  general  definitions 
were  chosen  for  the  list  of  gear  by 
fisheries,  to  meet  the  requirements  of 
this  provision  while  maintaining 
simplicity  and  flexibility  in  its 
implementation.  More  specific 
descriptions  and  regulations  to  prohibit 
or  otherwise  restrict  the  gear  in  question 


can  be  found  elsewhere  in  50  CFR  part 
600. 

Comment  11:  The  regulation  may 
leave  the  industry  vulnerable  to  inaction 
by  the  Councils.  While  new  gear  may  be 
used  after  the  90-day  advance  notice 
period,  there  is  no  requirement  for  the 
Councils  to  act  within  that  time  frame, 
so  the  fishermen  may  not  know  when 
the  Council  will  reply.  This  will  inhibit 
investment  of  time  and  money  in 
technological  improvements.  Therefore, 
the  commenter  recommended  that,  after 
a  specific  time  period  (180  days  or  less), 
new  gear  and  fisheries  should  be  added 
to  the  list  unless  the  Council  has 
notified  the  fishermen  that  it  will  not 
recommend  the  addition. 

Response:  Unless  specifically 
prohibited  by  rulemaking,  the 
individual  who  has  ser/ed  notice  may 
use  a  new  gear  in  an  existing  fishery  or 
may  participate  in  a  new  fishery  after 
the  90-day  waiting  period.  NMFS  will 
endeavor  to  process  the  request  within 
the  90-day  period. 

Comment  12:  The  proposed  rule 
should  have  consistently  applied  the 
policy  stated  in  the  Supplementary 
Information  section  that  "while  gear 
types  are  included  on  the  list,  methods 
of  gear  deployment  were  not."  The 
example  used  is  that  "jig"  and  "troll" 
are  not  listed  as  gear  because  they  are 
just  methods  of  using  book-and-Une 
gear,  yet  definitions  are  added  for  buoy 
gear  and  longline  (methods  of  deploying 
hook-and-line  gear)  and  pair  trawl  (a 
method  for  deploying  a  trawl  net). 

Response:  Gear  types  differentiated  by 
deployment  are  not  included  unless 
absolutely  necessary.  For  example,  "pair 
trawl"  is  no  longer  listed  separately,  but 
is  included  in  the  definition  for  "trawl." 
In  a  few  instances,  however,  the  method 
of  deployment  had  to  be  included  for 
gear  that  is  significantly  different  than 
others  in  the  category  and  for  clarity  in 
the  description  of  the  gear  in  question. 

Comment  13:  The  proposed  rule 
creates  a  "Catch  22"  for  the  Councils 
and  industry.  Fishermen  would  be 
required  to  advise  the  Council  only  if  a 
new  gear  or  fishery  is  not  on  the  list. 
The  proposed  rule  uses  broad 
definitions,  to  avoid  the  problem  of 
trying  to  describe  the  countless  gears 
and  fisheries  in  use.  These  definitions 
are  so  broad  that  almost  any  new  gear 
or  fishery  may  fit  under  the  definitions 
and  the  proposed  rule  will  serve  little 
useful  purpose.  An  example  is  the  Mid- 
Atlantic  Fishery  Management  Council 
non-FMP  "mixed  trawl  fishery'— any 
trawl  for  any  species  not  covered  by  an 
FMP  would  fit  this  listing. 

Response:  The  general  wording  for 
definitions  of  geai  was  purposefully 
used  to  provide  flexibility  for  fishermen 
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and  in  an  attenipt  to  make  the 
authorized  list  pf  fisheries  and  gear  easy 
to  refer  to  and  tinderstand.  NMFS 
believes  that  variations  of  existing  gear 
would  not  generally  constitute  a 
different  gear.  NMFS  is  trying  to  achieve 
a  middle  ground  that  would  implement 
a  process  that  1$  not  overly  burdensome 
to  the  fishermeii  and  the  Councils.  At 
the  same  time,  {significantly  new  gear  or 
fisheries  should  fall  under  the 
procedures  of  this  rule.  In  any  event,  the 
Councils  have  the  authority  to  regulate 
gear  (e.g.,  size,  shape,  materials, 
deplojonent,  seasons,  areas)  and 
fisheries  (e.g.,  areas,  seasons)  more 
specifically  if  there  is  an  identified 
reason  to  do  so 

Comment  141  The  New  England 
Fishery  Management  Council  is  not 
submitting  a  liat  of  fisheries  or  gear  that 
are  not  included  in  the  proposed  rule. 
It  expressed  concern  that  the  creation  of 
such  a  list  could  easily  overlook  a  gear 
or  fishery,  unfairly  placing  a  notification 
burden  on  that  fishery.  The  inconsistent 
structure  of  thellist  makes  such  a 
mistake  probable.  Therefore,  it 
recommended  ijhat  all  gear  types  be 
listed  for  every  fishery  unless 
specifically  prapibited  by  existing 
regulations. 

Response:  Thfis  rule  satisfies  the 
requirements  of  §  305(a)  of  Magnuson- 
Stevens  Act  (i.e.,  to  compile  a  list  of 
fisheries  and  gear  in  use  in  the  EEZ. 
categorized  by  Council,  and  of  NMFS,  in 
the  case  of  Atlantic  HMS).  All  allowable 
gear  and  fisheries  known  to  NMFS  have 
been  listed.       i 

Comment  I5.^There  should  not  be  any 
exception  to  th4  full  90-day  waiting 
period  before  u^ing  a  new  gear  or 
participating  inja  new  fishery.  This  is 
the  minimum  period  necessary  for  the 
Councils  to  havp  an  opportunity  to 
review  and  decide  on  a  proposed 
addition  to  the  list.  Any  shorter  period 
would  not  provide  adequate  time  for 
careful  review  ^f  the  conservation 
impacts  of  a  ne^  gear  or  fishery. 

Response:  Thfe  provisions  of  §  305(a) 
of  the  Magnuson-Stevens  Act  do  not 
prohibit  the  Seqretary  from  amending 
the  list  of  gear  akid  fisheries  within  the 
90-day  notification  period.  NMFS  will 
try  to  expeditiotisly  process  the 
notification  while  meeting  all  the 
requirements  ofi  this  section. 

Comment  16;  The  rule  has  not  been 
published  accoifding  to  the  timeline  set 
by  the  SFA.       i 

Response:  NNIFS  made  every  effort  to 
comply  with  thi  statutory  deadlines  of 
the  SFA.  However,  the  complexity  of 
the  proposed  rule  and  the  importance  of 
the  contents  to  ^e  public  required 
diligence  and  deliberation. 


Comment  1 7:  One  commenter  asked 
for  listing  electric  jigging  machines, 
bandit  gear,  and  trolling  green  sticks  as 
fishing  gear  used  in  various  Atlantic 
HMS  (tunas,  swordfish,  and  mahi  mahi) 
fisheries.  The  commenter  noted  that 
these  gear  types  are  all  currently  being 
used  in  these  fisheries,  partly  due  to  the 
concerns  over  the  future  of  pelagic 
longlining. 

Response:  NMFS  recognizes  that 
various  gear  may  be  used  to  enhance 
productivity  of  these  fisheries.  Bandit 
gear  is  ciurently  authorized  in  the 
Atlantic  tunas  fishery  and  as  a  bycatch 
gear  type  in  the  swordfish  fishery  (two 
fish  per  trip).  Green  sticks  are  allowed 
for  Atlantic  tunas,  if  the  vessel  is 
carrying  a  General  category  permit. 
Jigging  machines  are  not  authorized  for 
Atlantic  tunas  nor  for  Atlantic 
swordfish,  although  they  could  be 
allowed  a  two  swordfish  per  trip 
bycatch  allowance  if  used  to  target  other 
species. 

Changes  From  the  Proposed  Rule 

Section  600.725(v)  in  the  proposed 
rule  has  been  revised  to  indicate  that  the 
list  of  fisheries  and  gear  in  that 
paragraph  is  intended  to  include 
allowable  gear  for  harvest  and  retention 
of  a  fish,  whether  that  fish  is  targeted  or 
not.  If  the  list  of  gear  applied  only  to 
fish  that  were  targeted,  it  would  be 
extremely  difficult  to  determine 
whether  a  fish  caught  and  retained  was 
legally  taken  under  provisions  of  this 
rule.  The  intent  of  this  rule  is  that  fish 
in  a  listed  fishery  should  not  be  allowed 
to  be  retained  if  caught  with  gear  other 
than  that  listed  under  that  fishery  to 
protect  the  resources  from  development 
of  uncontrolled  fisheries  or  introduction 
of  potentially  harmful  gear. 

Section  600.746  in  the  proposed  rule 
has  been  changed  to  §  600.747  in  this 
final  rule  because  a  new  §  600.746  was 
added  by  a  final  rule  for  an  unrelated 
action  published  on  May  18,  1998  (63 
FR  27217),  effective  on  June  17,  1998. 
Similarly,  §600.725(q)  in  the  proposed 
rule  is  changed  to  §  600.725(v)  in  this 
final  rule  because  paragraphs  (q),  (r),  (s), 
(t),  and  (u)  were  added  to  this  section  in 
the  same  final  rule  (63  FR  27217,  May 
18,  1998)  mentioned  above. 

Because  of  comments  received  from 
various  Councils  and  NMFS  Regional 
Offices,  this  final  rule  contains 
definitions  for  "Cast  net,"  "Hand 
harvest,"  "Hook-and-line,"  "Pot,"  and 
"Submersible"  that  were  not  defined  in 
§600.10  of  the  proposed  rule.  The 
definitions  for  "Allowable  chemical," 
"Barrier  net,"  "Dredge,"  "Hoop  net." 
and  "Lampara  net"  have  been  changed 
in  the  finai  rule. 


In  the  table  of  the  list  of  authorized 
fisheries  and  gear  in  §600.725(v),  the 
following  changes  have  been  made  in 
accordance  with  comments  received 
from  various  Councils,  NMFS  Regional 
Offices,  state  agencies,  and  members  of 
the  public: 

1.  Under  the  heading  "New  England 
Fishery  Management  Council,"  the 
following  changes  have  been  made: 

a.  "Hand  harvest"  and  "recreational 
fisheries"  have  been  added  to  the 
Atlantic  Sea  Scallops  Fishery  FMP. 

b.  "Rod  and  reel"  has  been  added  to 
the  groundfish  hook  and  line  fishery  for 
the  Northeast  Multispecies  Fishery 
FMP. 

c.  For  the  American  Lobster  Fishery 
FMP,  the  "hand  harvest  fishery"  has 
been  added  and  "hand  harvest"  has  also 
been  added  to  the  gear  for  the 
recreational  fishery. 

d.  The  Striped  Bass  Fishery  (non- 
FMP),  the  Surf  Clam  and  Ocean  Quahog 
Fishery  FMP,  and  the  Hagfish  Fishery 
(non-F^lP)  have  been  added. 

e.  For  the  Atlantic  Halibut  Fishery 
(non-FMP),  "handline,"  "gillnet,"  and 
"trawl"  have  been  added  as  allowable 
gear. 

f.  "Hand  harvest  fishery"  has  been 
added  to  the  Atlantic  Mussel/Sea 
Urchin  Fishery  (non-FMP), 

g.  "Hook  and  line"  has  been  added  to 
the  Atlantic  Skate  Fisheiy  (non-FMP). 

h.  The  "demersal  longline  fishery," 
"dredge  fishery,"  and  "trap/pot  fishery" 
have  been  added  to  the  Monkfish 
Fishery  (non-FMP). 

2.  Under  the  heading  "Mid-Atlantic 
Fishery  Management  Council"  the 
following  changes  have  been  made: 

a.  The  "striped  bass  fishery  (non- 
FMP)"  has  been  added. 

b.  The  "bandit  gear  fishery"  has  been 
added  to  the  Atlantic  Mackerel,  Squid, 
and  Butterfish  Fishery  FMP. 

c.  The  "Surf  Clam/Ocean  Quahog 
Fishery  (FMP)"  has  been  divided  into  a 
"dredge  fishery"  and  a  "recreational 
fishery." 

d.  Tne  "hand  harvest  fishery"  has 
been  added  to  the  "Atlantic  Sea  Scallop 
Fishery  FMP"  and  the  "American 
Lobster  Fishery  FMP." 

e.  The  "demersal  longline  fishery" 
has  been  added  to  the  monkfish  fishery 
(non-FMP). 

f.  The  tilefish  fishery  (non-FMP)  and 
the  dogfish  fishery  (non-FMP)  have  been 
added  along  with  associated  fisheries 
and  allowable  gear  types. 

3.  Under  the  neading,  "South  Atlantic 
Fishery  Management  Council," 
"powerhead"  has  been  added  as  an 
allowable  gear  to  the  commercial  fishery 
of  the  South  Atlantic  Snapper-Grouper 
Fishery  FMP,  and  the  "sargassum 
fishery"  and  its  accompanying  gear 
(trawl)  has  been  added. 


Federal  Register/ Vol.  64,  No.  17 /Wednesday,  January  27,  1999 /Rules  and  Regulations  4035 


4.  Under  the  heading,  "Gulf  of  Mexico 
Fishery  Management  Council,"  the 
following  changes  have  been  made: 

a.  A  new  category  has  been  added, 
"oyster  fishery  (non-FMP)"  with 
associated  gear. 

b.  The  "Gulf  of  Mexico  shrimp  trawl 
fishery"  has  been  changed  to  the  "Gulf 
of  Mexico  commercial  shrimp  fishery" 
and  several  gear  types  other  than 
"trawl"  have  been  added. 

c.  "Non-groundfish  finfish  (non- 
FMP)"  and  associated  gear  have  been 
added  to  address  possible  harvest  of 
species  such  as  black  drum,  sheepshead, 
flounder,  bluefish,  cutlassfish,  and 
anchovies. 

5.  Under  the  heading,  "Caribbean 
Fishery  Management  Council."  the 
"hand  harvest  fishery"  has  been  added 
to  the  "Caribbean  Spiny  Lobster  FMP" 
and  "rod  and  reel"  has  been  added  as 
a  gear  for  the  "recreational  fishery  for 
Cfoibbean  pelagics  (non-FMP)." 

6.  Under  the  neading,  "Pacific  Fishery 
Management  Council,"  the  following 
changes  have  been  made: 

a.  The  "Pacific  halibut  fishery"  has 
been  properly  labeled  as  a  "non-FMP," 
and  subdivided  into  the  "longline/ 
setline  fishery"  and  "hook-and-line 
fishery." 

b.  the  "California  halibut  trawl"  and 
"trammel  net  fishery"  have  been  added. 

c.  "Jack  mackerel"  has  been  added  to 
the  "Pacific  sardine.  Pacific  mackerel. 
Pacific  saury.  Pacific  bonito.  Jack 
mackerel  purse  seine  fishery." 

7.  Under  the  heading,  "North  Pacific 
Fishery  Management  Council,"  the 
following  changes  have  been  made: 

a.  "Diving  gear"  has  been  added  to  the 
"Alaska  Scallop  Fishery  FMP." 

b.  The  "Gulf  of  Alaska  Groundfish 
Fishery  FMP"  with  associated  fisheries 
and  gear  has  been  added. 

8.  Under  the  heading,  "Western 
Pacific  Fishery  Management  Council," 
the  following  changes  have  been  made: 

a.  The  following  new  categories  have 
been  added  along  with  associated 
fisheries  and  gear:  "western  Pacific 
crustacean  (non-FMP),"  "western 
Pacific  precious  corals  (non-FMP)," 
"western  Pacific  pelagics  (non-FMP)," 
"western  Pacific  coastal  pelagics  (non- 
FMP),"  "western  Pacific  squid/octopus 
(non-FMP),"  and  "western  Pacific 
shallow  reef  (non-FMP)." 

b.  The  "gillnet  fishery  (non-FMP)" 
and  the  "recreational  fishery  (non- 
FMP)"  have  been  deleted. 

c.  Under  the  "Western  Pacific 
Bottomfish  Fishery  FMP,"  the  • 
"bottomfish  handline  fishery,"  has  been 
deleted,  and  the  "recreational  fishery" 
has  been  moved  to  a  new  category,  "the 
"western  Pacific  bottomfish  fishery 
(non-FMP)." 


d.  Under  the  "Western  Pacific 
Pelagics  FMP,"  the  dip  net/hoop  net 
fishery"  and  "pole  and  line  fishery" 
have  been  deleted.  Also,  under  the  same 
FMP,  the  more  specifically  named 
fisheries,  "tima  handline/hook  and 
line,"  and  "swordfish,  tima,  billfish, 
mahi  mahi,  wahoo,  shark  longline/ 
setline  fishery"  have  been  replaced  by 
the  more  general  headings,  "hook  and 
line  fishery"  and  "longline  fishery." 

9.  Under  the  heading,  "Secretary  of 
Commerce,"  the  following  changes  have 
been  made: 

a.  "Harpoon  fishery"  is  removed  fi'om 
the  "Atlantic  Sharks  FMP"  and  bom  the 
"Atlantic  Billfish  FMP." 

b.  "Bandit  gear"  and  "harpoon"  have 
been  removed  from  the  gear  listed  for 
the  "recreational  fishery"  for  the 
"Atlantic  tunas  (non-FMP)." 

c.  "Bandit  gear"  has  been  added  to  the 
gear  in  the  "hook  and  line  fishery" 
imder  the  "Atlantic  Swordfish  FMP." 

d.  "Bandit  gear"  and  "handline"  have 
been  removed  from  the  "hook  and  line 
fishery"  for  the  "Atlantic  Billfish  FMP." 

NOAA  codifies  its  OMB  control 
numbers  for  information  collection  at  15 
CFR  part  902.  Part  902  collects  and 
displays  the  control  numbers  assigned 
to  information  collection  requirements 
of  NOAA  by  OMB  pursuant  to  the 
Paperwork  Reduction  Act  (PRA).  This 
final  rule  codifies  OMB  control  number 
0648-0346  for  50  CFR  600.725  and 
600.747. 

Under  NOAA  Administrative  Order 
205-11,  dated  December  17,  1990,  the 
Under  Secretary  for  Oceans  and 
Atmosphere  has  delegated  to  the 
Assistant  Administrator  for  Fisheries, 
NOAA,  the  authority  to  sign  material  for 
publication  in  the  Federal  Register. 

Gassification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Coimsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  when 
this  rule  was  proposed,  that,  if  adopted, 
it  would  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  This  action  does  not  change  the 
analyses  already  completed  nor  the 
conclusions  made  under  the  Regulatory 
Flexibility  Act  (RFA)  for  any  gear  that 
can  be  used  in  a  fishery  or  gear  that  is 
prohibited  seasonally,  or  year  round,  for 
any  previous  rulemakings  for  fisheries 
under  50  CFR  parts  600,  622,  630,  640, 
644,  648,  649,  654,  660,  678,  and  679. 
NMFS*  guidelines  for  preparation  of 
.  economic  analyses  to  comply  with  the 
RFA  assimie  that  a  "substantial 


number"  of  small  entities  would 
generally  be  20  percent  of  the  total 
universe  of  small  entities  a^ected  by  the 
regulation.  A  regulation  would  have  a 
"significant  impact"  on  a  substantial 
number  of  small  entities  if  any  of  the 
following  criteria  are  met:  Annual  gross 
revenues  are  reduced  by  more  than  5 
percent,  total  costs  of  production  are 
increased  by  more  than  5  percent, 
compliance  costs  for  small  entities  are  at 
least  10  p>ercent  higher  than  compliance 
costs  as  a  percent  of  sales  for  large 
entities,  or  the  action  results  in  a 
cessation  of  business  operations  of  2 
percent  or  more  of  small  entities 
affected  by  the  action.  None  of  the 
aforementioned  criteria  were  met  by  this 
action.  The  formalized  list  of  fisheries 
currently  in  the  EEZ  and  gear  within 
those  fisheries  does  not  change  any 
costs  or  revenues  for  members  of  the 
fishing  industry.  The  new  procedure 
that  vfiW  be  required  before  a  fisherman 
may  participate  in  a  new  fishery  or 
employ  a  new  gear  in  an  existing  fishery 
will  affect  only  that  small  group  of 
individuals  (about  20  per  year)  having 
to  comply  with  the  notification 
procedure  because  of  reporting 
requirements  associated  with  it.  As  a 
result,  a  regulatory  flexibility  analysis 
was  not  prepared  for  this  action.  Any 
future  rule  prohibiting  or  restricting  use 
of  gear  or  prosecution  of  a  fishery  will 
be  analyzed  in  accordance  with  the 
RFA. 

This  rule  contains  a  coUection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  (PRA).  This 
collection-of-information  requirement 
has  been  approved  by  OMB  and 
assigned  the  number  0648-0346.  Public 
reporting  burden  for  this  collection  of 
information  has  been  revised  from  the 
average  estimate  of  1  hour  per  response 
to  1  Va  hours  per  response  for  Council 
notification  of  entry  into  a  new  fishery 
or  use  of  a  new  gear  in  a  current  fishery, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  these  burden 
estimates  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
NMFS  and  OMB  (see  ADDRESSES). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection  of  informe'ion  displays  a 
currently  valid  OMB  control  number. 


4036  Federal  Register / Vol.  64,  No.  17 /Wednesday,  January  27,  1999 /Rules  and  Regulations 


List  of  Subjects 

15  CFR  Part  90.1 

Reporting  am  1  recordkeeping 
requirements. 

50  CFR  Part  60b 

Administrati'  'e  practice  and 
procedure,  Con  idential  business 
information,  Fiiiheries,  Fishing,  Fishing 

relations, 

Intergovemmedtal  relations,  Penalties, 
Reporting  and  i  ecordkeeping 
requirements,  S  tatistics. 

20,  1999. 
Andrew  A.  Rosei^rg, 

Deputy  Assistant  lf\dministrator  for  Fisheries, 
'isheries  Service. 

s  set  out  in  the 
chapter  IX  and  50 
e  amended  as  follows: 


National  Marine 

For  the  reaso: 
preamble,  15  C 
CFR  chapter  VI 


15  CFR  Chapter  IX 


PART  902— NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT; 
0MB  CONTROL  NUMBERS 


1.  The  authority 
continues  to  rea  d 


citation  for  part  902 
as  follows: 

Authority:  44  ti.S.C.  3501  et  seq. 

2.  In  §902.1,  jaragraph  (b),  in  the 
table,  under  50  CFR,  the  entries  for 
§§  600.725  and  ^00.747  are  added  to 
read  as  follows:  I 

§  902.1    0MB  control  numt>ers  assigned 
pursuant  to  ttte  noperwork  Reduction  Act 


(b)* 


CFR  part  or  sectjon  where 
wtiere  the  informalJon  collec- 
tion requirement  is  located 


50  CFR: 


600.725 
600.747 


Current  0MB 
control 
number 

(all  numbers 

t)egin  with 

0648-) 


-0346 
-0346 


Chapter  VI 

PART  600— MAGNUSON-STEVENS 
ACT  PROVISIONS 

1.  The  authority  citation  for  part  600 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  561  and  16  U.S.C  1801 
etseq. 

2.  In  §  600.10.  the  definition  for 
"Trawl"  is  revisjed  and  new  definitions 
for  "Allowable  dhemical",  "Bandit 
gear",  "Barrier  ret",  "Bully  net",  "Buoy 


gear",  "Cast  net",  "Dip  net",  "Dredge", 
"Hand  harvest",  "Handline".  "Hook 
and  line",  "Hoop  net",  "Lampara  net", 
"Longline",  "Pot",  "Powerhead", 
"Purse  seine",  "Rod  and  reel",  "Seine", 
"Slurp  gun",  "Snare",  "Spear". 
"Submersible",  "Tangle  net  dredge", 
"Trammel  net",  and  "Trap",  are  added 
in  alphabetical  order  to  read  as  follows: 

§600.10    Definitions. 

***** 

Allowable  chemical  means  a 
substance,  generally  used  to  immobilize 
marine  life  so  it  can  be  captured  alive, 
that,  when  introduced  into  the  water, 
does  not  take  Gulf  and  South  Atlantic 
prohibited  coral  (as  defined  at  50  CFR 
622.2)  and  is  allowed  by  Florida  or 
Hawaii  or  the  U.S.  Pacific  Insular  Area 
for  the  harvest  of  tropical  fish. 

•  •        •        *        • 

Bandit  gear  means  vertical  hook  and 
line  gear  with  rods  that  are  attached  to 
the  vessel  when  in  use.  Lines  are 
retrieved  by  manual,  electric,  or 
hydraulic  reels. 

Barrier  net  means  a  small-mesh  net 
used  to  capture  coral  reef  or  coastal 
pelagic  fishes. 

Bully  net  means  a  circular  fi-ame 
attached  at  right  angles  to  a  pole  and 
supporting  a  conical  bag  of  webbing. 

Buoy  gear  means  fishing  gear 
consisting  of  a  float  and  one  or  more 
lines  suspended  therefi-om.  A  hook  or 
hooks  are  on  the  lines  at  or  near  the  end. 
The  float  and  line(s)  drift  freely  and  are 
retrieved  periodically  to  remove  catch 
and  rebait  hooks. 

Cast  net  means  a  circular  net  with 
weights  attached  to  the  perimeter. 

•  •        •        *        • 

Dip  net  means  a  small  mesh  bag, 
sometimes  attached  to  a  handle,  shaped 
and  framed  in  various  ways.  It  is 
operated  by  hand  or  partially  by 
mechanical  power  to  capture  the  fish. 

•  *        •        •        • 

Dredge  means  a  gear  consisting  of  a 
mouth  frame  attached  to  a  holding  bag 
constructed  of  metal  rings  or  mesh. 

***** 

Hand  harvest  means  harvesting  by 
hand. 

Handline  means  fishing  gear  that  is 
set  and  pulled  by  hand  and  consists  of 
one  vertical  line  to  which  may  be 
attached  leader  lines  with  hooks. 
***** 

Hook  and  line  means  one  or  more 
hooks  attached  to  one  or  more  lines  (can 
include  a  troll). 

Hoop  net  means  a  cone-shaped  net 
having  throats  and  flues  stretched  over 
a  series  of  rings  or  hoops  for  support. 


Lampara  net  means  a  surround  net 
with  the  sections  of  netting  made  and 
joined  to  create  bagging.  It  is  hauled 
with  purse  rings  and  is  generally  much 
smaller  in  size  than  a  purse  seine  net. 

Longline  means  a  line  that  is  deployed 
horizontally  and  to  which  gangions  and 
hooks  or  pots  are  attached.  Longlines 
can  be  stationary,  anchored,  or  buoyed 
lines  that  may  be  hauled  manually, 
electrically,  or  hydraulically. 
***** 

Pot  means  trap. 

Powerhead  means  any  device  writh  an 
explosive  charge,  usually  attached  to  a 
spear  gun,  spear,  pole,  or  stick,  that  may 
or  may  not  fire  a  projectile  upon 
contact. 
*        *        •        *        • 

Purse  seine  means  a  floated  and 
weighted  encircling  net  that  is  closed  by 
means  of  a  drawstring  threaded  through 
rings  attached  to  the  bottom  of  the  net. 

***** 

Rod  and  reel  means  a  hiuid-held 
(including  rod  holder)  fishing  rod  with 
a  manually  or  electrically  operated  reel 
attached. 

***** 

Seine  means  a  net  with  long  narrow 
wings,  that  is  rigged  with  floats  and 
wei^ts. 

Slurp  gun  means  a  tube-shaped 
suction  device  that  operates  somewhat 
like  a  syringe  by  sucking  up  the  fish. 

Snare  means  a  device  consisting  of  a 
pole  to  which  is  attached  a  line  forming 
at  its  end  a  loop  with  a  running  knot 
that  tightens  around  the  fish  when  the 
line  is  pulled. 

Spear  means  a  sharp,  pointed,  or 
barbed  instrument  on  a  shaft.  Spesirs  can 
be  operated  manually  or  shot  from  a  gun 
or  sUng. 
***** 

Submersible  means  a  manned  or 
unmanned  device  that  functions  or 
operates  primarily  underwater  and  is 
used  to  harvest  fish,  i.e.,  precious  corals, 
with  mechanical  arms. 
***** 

Tangle  net  dredge  means  dredge  gear 
consisting  of  weights  and  flimsy  netting 
that  hangs  loosely  in  order  to 
immediately  entangle  fish. 

***** 

Trammel  net  means  a  net  consisting 
of  two  or  more  panels  of  netting, 
suspended  vertically  in  the  water 
coliunn  by  a  common  float  line  and  a 
common  weight  line.  One  panel  of 
netting  Has  a  larger  mesh  size  than  the 
other(s)  in  order  to  entrap  fish  in  a 
pocket. 
***** 

Trap  means  a  portable,  enclosed 
device  with  one  or  more  gates  or 
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entrances  and  one  or  more  lines 
attached  to  surface  floats.  Also  called  a 
pot. 

Trawl  means  a  cone  or  funnel-shaped 
net  that  is  towed  through  the  water,  and 
can  include  a  pair  trawl  that  is  towed 
simultaneously  by  two  boats. 

*  •        *        »        • 

3.  In  §  600.725,  paragraph  (v)  is  added 
to  read  as  follows: 

§600.725    General  prohibitions. 

•  *        •        *        • 

(v)  The  use  of  any  gear  or 
participation  in  a  fishery  not  on  the 
following  list  of  authorized  fisheries  and 
gear  is  prohibited  after  July  26. 1999.  A 


fish,  whether  targeted  or  not,  may  be 
retained  only  if  it  is  taken  within  a 
listed  fishery,  is  taken  with  a  gear 
authorized  for  that  fishery,  and  is  taken 
in  conformance  with  all  other 
applicable  regulations.  Listed  gear  can 
only  be  used  in  a  manner  that  is 
consistent  with  existing  laws  or 
regulations.  The  list  of  fisheries  and 
allowable  gear  does  not,  in  any  way, 
alter  or  supersede  any  definitions  or 
regulations  contained  elsewhere  in  this 
chapter.  A  person  or  vessel  is  prohibited 
from  engaging  in  fishing  or  employing 
fishing  gear  when  such  fishing  or  gear 
is  prohibited  or  restricted  by  regulation 


under  an  FMP  or  under  other  applicable 
law.  However,  after  July  26.  1999,  an 
individual  fisherman  may  notify  the 
appropriate  Council,  or  the  Assistant 
Administrator  in  the  case  of  Atlantic 
highly  migratory  species,  of  the  intent  to 
use  a  gear  or  participate  in  a  fishery  not 
already  on  this  list.  Ninety  days  after 
such  notification,  the  individual  may 
use  the  gear  or  participate  in  that  fishery 
unless  regulatory  action  is  taken  to 
prohibit  the  use  of  the  gear  or 
participate  in  the  fishery  (e.g.,  through 
emergency  or  interim  regulations).  The 
hst  of  authorized  fisheries  and  gear  is  as 
follows: 


Fishery 


New  Engiand  Fishery  Management  Council  (NEFMC) 


Atlantic  Sea  Scallops  Fishery  (FMP): 

A.  Dredge  fishery  

B.  Trawl  fishery  "."""!!!!!!!!!!.."! 

C.  Hand  harvest  fishery  "!.!!!!"!!!!!!."!!! 

D.  Recreational  fishery !..!!"""!!!!]!!!!!!!!!!!!!!!!!! 

Atlantic  Salmon  Fishery  (FMP)  "!!"!!."!!""!!!!!."!!.","!!!!!!!!!!!!!."! 

Striped  Bass  Fishery  (Non-FMP)  !!"."!!!!."!!!!"!!!!!!!!!!!. 

Northeast  (NE)  Muttispecies  Fishery  (FMP): 

A.  NE  Multispecies  Sink  Gillnet  

B.  North  Atlantic  bottom  trawl !.™!."!!!!!!!!!!!!!!!!!!™"!."! 

C.  Groundfish  hooic  and  line !.!.™"!""™".™!!!! 

D.  Mixed  species  trap/pot  !."!"!!!"!""!!!!™"™""." 

E.  Dredge  fishery  „!!!!!!!!!!.".""!!"!!!!!!!! 

F.  Seine  fishery !"!!*!!""! 

G.  Recreational  fishery  "!I"""""!! 

American  Lobster  Fishery  (FMP): 

A.  Lobster  potArap  

B.  North  Atlantic  bottom  trawl "!!!..."!""!!!!!!!!!."."!!!!™.."!!!!!!!."."!!!!!."! 

C.  Dredge  fishery !"."!!!,"!!!!!!!!!!!!!!!!!! 

D.  Hand  harvest  fishery  !!!!!!."!.."!!!!."!!"™! 

E.  Recreational  fishery !."."""!!""!! 

Atlantic  Hemng  Fishery  (PrelirTiinary  FMP): 

A.  Coastal  herring  trawl  

B.  Atlantic  hening  purse  seine  fishery .1........Z".".. 

C.  Coastal/inshore  gillnet  fishery  ."!.!"""!.".!"""."!.".". 

D.  Recreational  fishery 

Dogfish  Fishery  (Non-FMP): 

A.  Gillnet  fishery 

B.  Trawl  fishery  .....Z.......1 

C.  Recreational  fishery ".!!!!!.."!!!!!!!!.."!".."!!!! 

Atlantic  Bluefish  (FMP  managed  by  Mid-Atlantic  Fishwy  Managenwrt  Coundi(I^ARwic 

A.  Pelagic  longline/hook  and  line 

B.  Seine  fishery ."!!!!!!!!!!!!!!!!! 

C.  Mixed  species  pot/trap  fishery !!.!!"""!!!!"!!!!"."!!!."! 

D.  Bluefish,  croaker,  flounder  trawl  fishery ""'"""". 

E.  Pelagic  drift  gillnet  fishery !....!!!!!."!!!!!!!!!!! 

F.  Dredge  fishery  !.."!"!!"!!!."!!"!"! 

G.  Recreational  fishery !""!!""!".""" 


Atlantic  Mackerel,  SquW  and  Butterfish  Fishery  (FMP  managed  by  the  KMFMC): 

A.  Mackerel,  squid,  txrtterfish  trawl  fishery 

8.  Pelagic  drift  gillnet  fishery  [[[[[", 

C.  Pelagic  longline/hook  and  line  fishery "" 

D.  Purse  seine  fishery ". 

E.  Mixed  species  pot/trap  fishery ..!!!!!!™!]!™ 

F.  Dredge  fishery  !!™."!!1"! 

G.  Recreational  fishery !!"""!.""""""!."!!." 

Surf  Clam  and  Ocean  Quahog  Fishery  (FMP  managed  by  the  MAFMC)  "!!!!!..,"!" 
AUantic  Menhaden  Purse  Seine  Fishery  (Non-FMP) _ 

Attantc  Halibut  Fishery  (Non-FMP)  

Weakfish  Fishery  (Non-FMP): 

A.  Commercial  fishery 

B.  Recreational  fishery .".!!!!!!!!!!!!!!!!!!."!!!!!!!!!!!!!!!!!!!! 


Allowable  gear  types 


A.  Dredge. 

B.  Trawl. 

C.  Hand  harvest. 

D.  Hand  harvest. 

No  harvest/possession  in  the  EEZ. 
No  harvest/possesskjn  in  the  EEZ. 

A.  Gillnet. 

B.  Trawl. 

C.  Longline,  handline,  rod  and  reel. 

D.  Trap/pot. 

E.  Dredge. 

F.  Seine. 

G.  Rod  and  reel,  handline.  spear. 

A.  Pot,  trap. 

B.  Trawl. 

C.  Dredge. 

D.  Hand  harvest. 

E.  Pot,  trap,  hand  harvest. 

A.  Trawl  fishery. 

B.  Purse  seine. 

C.  Gillnet. 

D.  Hook  and  line,  gillnet. 

A.  Gillnet. 

B.  Trawl. 

C.  Hook  and  line,  rod  and  reel. 

A.  LongKne,  handline. 

B.  Purse  seine,  seine. 

C.  Pot,  ti^ap. 

D.  Trawl. 

E.  Gillnet. 

F.  Dredge. 

G.  Rod  and  reel,  handline,  trap, 
pot. 

A.  Trawl. 

B.  Gillnet. 

C.  Longline,  handline. 

D.  Purse  seine 

E.  Pot,  trap. 

F.  Dredge. 

G.  Rod  and  reel,  handline,  pot. 
Dredge. 

Purse  seine. 

Longline.  hand'ne,  gillnet,  trawl. 

A.  Trawl,  gillnet,  hook  and  line. 

B.  Hook  and  line. 
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Atlantic  Mussel/See  Urchin  Fishery  (Non-FMP): 

A.  Dredge  fishery  • 

B.  Hand  harvest  fishery  « 

Atlantic  Skate  Fisliery: 

A.  Trawl  fishery  

B.  Gillnet  fishery 

C.  Hook-and-ljne  fishery  

Crab  Fishery  (Non(-FMP) 

I^rthem  Shrimp  Rshery: 

A.  Shrirnp  tra*1  fishery 

B.  Shrimp  pot  fishery  

Monkfish  Fishery  (Non-FMP): 

A.  Trawl  fishery  

B.  Gillnet  fishery 

C.  Demersal  longline  fishery 

D.  Dredge  fishery  

E.  Trap/pot  

Summer  Ftounder,  Scup,  Black  Sea  Bass  Fishery  (FMP  managed  by  MAFMC): 

A.  Bluefish,  croaker,  flounder  trawl  fishery  

B.  Pelage  longline/hook  and  line  fishery 

C.  Mixed  species  pot/trap  fishery  ~ 

D.  Pelagic  dnft  gillnet  fishery  ; ~ 

E.  Recreational  fishery ~ 


Hagfish  Fishery  (hfoo-FMP) 


Mid-Atlantic  FIsliefy  Rtonagement  Council 


Summer  Flounder,  Scup.  Black  Sea  Bass  FMP: 

A.  Bluefish,  croaker,  flounder  trawl  fishery  .. 

B.  Pelagk:  longhne/hook  and  line  fishery 

C.  Mixed  species  pot/trap  fishery 

D.  Pelagk;  drift  gillnet  fishery 

E.  Recreatjonpl  fishery 


FMF 


Atlantk:  Bluefish  FMP: 

A.  Bluefish,  Q-oaker,  Flounder  trawl  fishery 

B.  Pelage  longline/hook  and  line  fishery  .... 

C.  Mixed  species  potArap  fishery  

D.  Pelage  drift  gillnet  fishery  

E.  Seine  fishery 

F.  Dredge  fishery 

G.  Recreational  fishery 


Atlantic  Mackerel, 'Squkj,  and  Butterfish  Fishery  (FMP): 

A.  Mackerel,  Squid.  Butterfish  trawl  fishery 

B.  Petage  drift  gillnet  fishery 

C.  Pelage  longline/hook  and  line  fishery 

D.  Purse  seine  fishery 

E.  Mixed  species  pot/trap  fishery 

F.  Dredge  fishery  

G.  Bandit  gear  fishery 

H.  Recreational  fishery 

Surf  Clam/Ocean  Quahog  Fishery  (FMP): 

A.  Dredge  fishery  

B.  Recreational  fishery 

Atlante  Sea  Scallop  Fishery  (FMP  maruiged  by  NEFMC): 

A.  Dredge  fis^ery  ~ ~...... 

B.  Trawl  fishery  

C.  Hand  harvest  fishery  

Atlantic  Menhaden  Purse  Seine  Fishery  (Non-FMP) 

Striped  bass  Fishery  (Non-FMP)  

Northern  Shrimp  Trawt  Fishery  (Non-FMP)  

American  Lobster  Fishery  (FMP  managed  by  NEFMC): 

A.  Pot/trap  fishery  

B.  Hand  harvest  fishery  

Weakfish  Fishery  (Non-FMP): 

A.  Commercial  fishery 

B.  Recreational  fishery 

Mixed  Species  Trawl  Fishery  (NorvFMP)  

Whelk  Fishery  (Non-FMP): 

A.  Trawl  fishery  

B.  PotArap  fi$hery  

Monkfish  Fishery  (Non-FMP): 


Altowable  gear  types 


A.  Dredge. 

B.  Hand  han/est. 

A.  Trawl. 

B.  Gillnet 

C.  Longline  and  handline. 
Pot 

A.  Trawl. 

B.  Pot. 

A.  Trawl. 

B.  Gillnet. 

C.  Longline. 

D.  Dredge. 

E.  Trap/pot. 

A.  Trawl. 

B.  Longline,  handline. 

C.  Pot,  trap. 

D.  Gillnet. 

E.  Rod  and  reel,   handline, 
trap. 

Trap/pot 


pot. 


A.  Trawl. 

B.  Longline,  handline. 

C.  Pot,  trap. 

D.  Gillnet. 

E.  Rod  and  reel,   handline, 
trap. 

A.  Trawl. 

B.  Longline,  harxHine. 

C.  Pot,  trap. 

D.  Gillnet. 

E.  Purse  seine,  seine. 

F.  Dredge. 

G.  Rod  and  reel,  handline, 
pot 

A.  Trawl. 
8.  Gillnet 

C.  Longline,  handline. 

D.  Purse  seine. 

E.  Pot,  trap. 

F.  Dredge. 

G.  Bandit  gear. 

H.  Rod  and  reel,  handline,  pot. 


pot. 


trap. 


Dredge. 
Hand  harvest 


A.  Dredge. 

B.  Trawl. 

C.  Hand  harvest 
Purse  seine. 

No  harvest/possession  in  the  EEZ. 
Trawl. 

A.  Pot/trap. 

B.  Hand  harvest 

A.  Trawt,  gillnet  hook  and  line. 

B.  Hook  and  line. 
Trawl. 

A.  Trawl. 

B.  Pot/trap. 


Federal  Register/Vol.  64,  No.  17 /Wednesday.  January  27.  1999/Rules  and  Regulations  4039 


Fishery 


A.  Trawl  fishery  

B.  Longline  fishery  

Tilefish  Fishery  (NorvFMP): 

A.  Groundfish  hook-and-line  fishery 

B.  Recreational  fishery 

Dogfish  Fishery  (NorvFMP): 

A.  Gillnet  fishery 

B.  Trawl  fishery  

C.  Recreational  fishery 

Coastal  Gillnet  Fishery  (Non-FMP)  

Recreational  Fishery  (Non-FMP)  


South  Atlantic  Fishery  IManagement  Council 


Gotden  Crab  Fishery  (FMP) „ 

Atlantic  Red  Drum  Fishery  (FMP) 

Coral  and  Coral  Reef  Fishery  (FMP): 

A.  Octocoral  commercial  fishery  

B.  Live  rock  aquacutture  fishery  

C.  Octocoral  recreational  fishery  

South  Atlantic  Shrimp  Fishery  (FMP)  

South  Atlantic  Snapper-Grouper  Fishery  (FMP): 

A.  ComnDercial  fishery 


B.  Black  sea  bass  trap/pot  fisfiery 

C.  Wreckfish  fishery 


D.  Recreational  fishery 


South  Atlantk;  Spiny  Lobster  FMP: 
A.  Commercial  fishery 


B.  Recreational  fishery 


South  Atlantk;  Coastal  Migratory  Pelagk:s  FMP: 
A.  Commercial  Spanish  mackerel  fishery  ... 


B.  Commercial  King  mackerel  fishery 

C.  Other  commercial  coastal  migratory  pelagk»  fishery 

D.  Recreational  fishery 


Atlantic  Mackerel,  Squid,  and  Butterfish  Trawl  Fishery  (Non-FMP) 
Weakfish  Fishery  (Non-FMP): 

A.  Commercial  fishery , 

B.  Recreational  fishery 

Whelk  Trawl  Fishery  (non-FMP)  ""Z""". 

Marine  Life  Aquarium  Fishery  (Non-FMP) 


Calrco  Scallops  Trawl  Fishery  (Non-FMP) 

Bluefish,  Croaker,  Flounder  Trawl  Fishery  (Non-FMP) 

Recreational  Fishery  (Non-FMP)  

Sargassum  Fishery  (Non-FMP)  


Gulf  of  Mexico  Fisheiy  Management  Council 


Gulf  of  Mexico  Red  Drum  FMP 

Coral  Reef  FMP: 

A.  Commercial  fishery 

B.  Recreational  fishery 

Gulf  of  Mexico  Reef  Fish  FMP: 

A.  Snapper-Grouper  reef  fish  longline/hook  and  line  fishery 


B.  Pot/trap  reef  fish  fishery  .. 

C.  Other  commercial  fishery 


D.  Recreational  fishery 


Gulf  of  Mexico  Shrimp  FMP: 

A.  Gulf  of  Mexk»  commercial  fishery 


Allowable  gear  types 


A.  Trawl. 

B.  Longline. 

A.  Longline,  handline. 

B.  Rod  and  reel. 

A.  Gillnet. 

B.  Trawl. 

C.  Hook  and  line. 
Gillnet. 

Rod  and  reel,  handline. 


Trap. 

No  harvest/possessk>n  in  EEZ. 

Hand  harvest  only. 
Hand  harvest  only. 
Harxj  harvest  only. 
Trawl. 


A.  Longline,  rod  and  reel, 
gear,  handline, 
powerhead. 

B.  Pot,  trap. 

C.  Rod    and    reel,    bandit 
handline. 

D.  Handline,  rod  and  reel,  tandit 
gear,  spear,  powerhead. 


t>andit 
spear, 

gear. 


A.  Trap, 
snare. 

B.  Trap, 
snare. 


pot,  dip  net,   bully   net, 
pot.  dip  net,   bully   net. 


A.  Handline,  rod  and  reel,  btandit 
gear,  gillnet.  cast  net. 

B.  Handline,  rod  and  reel,  t)andit 
gear. 

C.  Longline,  handline,  rod  and  reel, 
bandit  gear. 

D.  Bandit    gear,    rod    and    reel, 
handline. 

Trawl. 

A.  Trawl,  gillnet,  hook  and  line. 

B.  Hook  and  line. 
Trawl. 

Dip  net,  slurp  gun,  t>arrier  net,  al- 

k>wable  chemical. 
Trawl. 
Trawl. 

Handline,  t>andit  gear,  rod  and  reel. 
Trawl. 


B.  Recreational  fishery 


No  han/est/possession  in  EEZ. 

A.  Hand  harvest  only. 

B.  Hand  harvest  only. 

A.  Longline,  handline.  t>andit  gear, 
rod  and  reel,  buoy  gear. 

B.  Pot,  trap. 

C.  Spear,   powerhead,   cast   net, 
trawl. 

D.  Spear,  powertiead,  bandit  gear, 
handline,  rod  reel,  cast  net. 

A.  Trawl    btlterfly    net,    skimmer, 
castnet. 

B.  Trawl. 


4040 


Federal  Register/ Vol.  64.  No.  17 /Wednesday.  January  27,  1999 /Rules  and  Regulations 


i 


Fishery 


Gu«  of  Mexico  Coastal  Migratory  Pelagics  FMP: 

A.  Large  pelagics  longline  fishery 

B.  King/Spanish  nnackerel  gillnet  fishery  

C.  Pelagic  hook  and  line  fishery 


0.  Pelagic  species  purse  seine  fishery 
E.  Recreational  fishery  


Gulf  of  Mexico  Spiny  Lobster  FMP: 

A.  Spiny  lobster  pot/trap  fishery 

B.  Dip  net  fistiery  

C.  Recreational  fishery 

Stone  Crab  FMP:  | 

A.  Trap^pot  crftb  fishery  

B.  Recreational  fishery 

Mullet  Fishery  (Non-FMP): 

A.  Trawl  fishefy  

B.  Gillnet  fish#ry 

C.  Recreational  fishery 

Inshore  Coastal  Gillnet  Fishery  (Non-FMP) 

Golden  Crab  Fishery  (Non-FMP)  

Octopus  Fishery  (Non-FMP)  

Marine  Life  AquarLm  Fishery  (NorvFMP)  .. 


Coastal  Herring  Tfawl  Fishery  (Non-FMP)  

Butterfish  Trawl  Ffehery  (Non-FMP)  

Gulf  of  Mexico  Grtundfish  (NorvFMP): 

A.  Commercial  fishery 

B.  RecreatioriBl  fishery 

Gulf  of  Mexico  Manhaden  Purse  Fishery  (Non-FMP) 

Sardine  Purse  Seine  Fishery  (Non-FMP)  

Oyster  Fishery  (Non-FMP)  

Non-Groundfish  finfish  (Non-FMP) 


Recreational  fishery  (Non-FMP) 


Caribbean  Fishery  IManagement  Council 


Pacific  Fishery  Management  Council 


Washington,  Oregon,  and  California  Salnxm  FMP: 

A.  Salmon  set  gillnet  fishery  ..... 

B.  Salrrron  hook  arxj  line  fishery 


Allowabie  gear  types 


handline,  rod  and 


A.  Longline. 

B.  Gillnet. 

C.  Bandit  gear, 
reel. 

D.  Purse  seine. 

E.  Bandit  gear,  handline,  rod  arxl 
reel,  spear. 

A.  Trap,  pot. 

B.  Dip  net,  bully  net,  hoop  net 

C.  Dip  net,  bully  net,  pot.  trap, 
snare. 

A.  Trap.  pot. 

B.  Trap.  pot. 

A.  Trawl. 

B.  Gillnet 

C.  Bandit  gear,  handline,  rod  and 
reel. 

Gillnet 
Trap. 
Trap. 

Dip  net,  slurp  gun,  barrier  net,  al- 
lowable chemical. 
Trawl. 
Trawl. 

A.  Trawl,  purse  seine,  gillnet 

B.  Hook  and  line. 
Purse  seine. 
Purse  seine. 
Dredge. 

Trawl,  gillnet.  ksngline.  handline. 
rod  arxJ  reel,  barxlit  gear. 

Bandit  gear,  handline,  rod  and  reel, 
spear,  bully  net,  gillnet  dip  net, 
longline,  powertiead,  seine,  slurp 
gun.  trap,  trawl,  harpoon, 
castnet,  Ixxip  net 


Caribbean  Spiny  Lobster  FMP: 

A.  Trap/pot  fifchery 

B.  Dip  net  fishery  

C.  Entangling  net  fishery 

D.  Recreatioi|ial  fishery 

I 

E.  Hand  harvest  fishery  

Caribbean  Shallow  Water  Reef  Fish  FMP: 

A.  Longline/hook  and  line  fishery 

B.  Trap/pot  fishery 

C.  Entangling  net  fishery 

D.  Recreational  fishery 

Coral  and  Reef  Resources  FMP: 

A.  Commercial  fishery 

B.  Recreational  fishery 

Queen  Conch  FMP: 

A.  Commercial  fishery 

B.  Recreational  fishery 

Caribbean  Pelagics  (Non-FMP): 

A.  Pelagics  cirift  gillnet  

B.  Pelagics  bngline/hook  arxJ  line  fishery 

C.  Recreational  fishery 


A.  Trap/pot 

B.  Dip  net 

C.  Gillnet,  trammel  net. 

D.  Dip  net,  trap,  pot,  gillnet  tranrv 
mel  net. 

E.  Hand  harvest 

A.  Longline,  hook  and  line. 

B.  Trap,  pot 

C.  Gillnet,  trammel  net 

D.  Dip  net,  handline,  rod  and  reel, 
slurp  gun.  spear. 

A.  Dip  net.  slurp  gun. 

B.  Dip  net  slurp  gun. 

A.  Hand  harvest  only. 

B.  Hand  harvest  only. 


A.  Gillnet  fishery. 

B.  Longline/hook  and  line. 

C.  Spear,  handline,  kxigline. 
and  reel. 


rod 


A.  Gillnet. 

B.  Hook  and  line. 
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Fishery 


C.  Trawl  fishery 

D.  Recreational  fishery 

West  Ctoast  Grourxtfish  FMP: 

A.  Pacific  grourxlfish  trawl  fishery 

B.  Set  gillnet  fishery  

C.  Groundfish  longline/setline  fishery  

D.  Groundfish  handline/hook  and  line  fishery 

E.  Groundfish  pot/trap  fishery 

F.  Recreational  fishery 


Northern  Anchovy  Fishery  (FMP)  

Angel  Shark,  White  Croaker,  California  Halibut  White  Sea  Bass,  Pacific  Maiciefel  Larae^^sh  S^^^ 
Fishery  (NorvFMP). 

Thresher  Shark/  Swordfish  Drift  Gillnet  Fishery  (Non-FMP)  

Pacific  Shrimp/Prawn  (Non-FMP): 

A.  Pot/trap  fishery  ^ 

B.  Trawl  fishery  „_ ""!.""!."!!""!!!" 

Lobster,  Rock  Crab  PolTrap  Fishery  (Non-FMP)  '"~"""'. 

Pacific  Halibut  (Non-FMP):  

A.  Longline/setline  fishery 

B.  Hook-and-line  fishery !!!!!!!!!!!™!!!!!!!!, 

California  Halibut  Trawl  and  Tramnrwl  Net  Fishery ™!«."!!!!!"."""!!!!!!!!!!!!!!."" 

Shark/Bonito  Longline/Setline  Fishery  (Non-FMP)  »^™™!"!!!!!!!."!!!!!!! 

Dungeness  Crab  Potn"rap  Fishery  (Non-FMP)  „ •••••••- 

Hagfish  Trap/Pot  Fishery  (Non-FMP) "IZ~™!!"™Z".""Z™ 

Pacific  Albacore,  Other  Tuna  Hook  and  Line  Fishery  (NorvFMP)  !!1"!!!."."!!!!!I."!!!! 

Pacific  Swordfish  Harpoon  Fishery  (Non-FMP)  '...""' 

Pacific  scaitop  Dredge  Fishery  (Non-FMP) i!""!!!!."!!!!!."!!!!!!!!!!!!!!!!!!!!!!! 

Pacific  Yellowfin,  Skipjack  Tuna,  Purse  Seine  Fishery  (Non-FMP)  

Market  Squkl  Fishery  (Non-FMP)  

Pacific  Sardine,  Pacific !»«ZZ!Z!!"Z"!™".Z!!""!!!!!!!!!."! 

Mackerel,  Pacific  Saury,  Pacific  Benito,  Jack  nriackerel.  Purse  Seine  Fishery  (NorvFMP): 

Finfish  and  Shellfish  Live  Trap,  Hook  and  line/Handline  Fishery  (Non-FMP) 

Recreational  Fishery  (NorvFMP)  


North  Pacific  Fishery  Management  Council 


Alaska  ScaHop  Fishery  (FMP) 

Bering  Sea  (BS)  and  Aleutian  Islands  (Al)  King  and  Tanner  Crab  Fishery  FMP: 

Pot  fishery  fishery  

BS  and  Al  King  and  Tanner  Crab  Fishery  (Non-FMP): 

Recreational  fisfiery  

BS  and  Al  Groundfish  Fishery  FMP: 

A.  Groundfish  trawl  fishery 

B.  Bottomfish  hook  arxl  line,  handHne  fishery 

C.  LongHne  fishery  „ 

D.  BS  and  Al  pot/trap  fishery !.."!!."!!."..""!!!" 

BS  and  Al  Groundfish  Fishery  (Non-FMP): 

Recreatk>nal  fishery  „ 


Gulf  of  Alaska  (GOA)  Groundfish  Fishery  (FMP): 

A.  Groundfish  trawl  fishery 

B.  Bottomfish  hook-and-line  and  handline  .... 

C.  Longline  fishery  

D.  GOA  pot/trap  fishery  

E.  Recreatkxial  fishery 


Pacific  Halibut  (Non-FMP): 

Hook  and  line,  jig  and  troll  fishery  

Alaska  High  Seas  Salmon  FMP: 

Hook  and  line  fishery  

Alaska  Salnxjn  (Non-FMP). 

A.  Alaska  salmon  hook  and  line  fishery 

B.  Alaska  salmon  gillnet  fishery 

C.  Alaska  salrrxjn  purse  seine  fishery  .., 

D.  Recreational  fishery 


Finfish  Purse  Seine  Fishery  (Non-FMP)  

Octopus/Squid  Longline  Fishery  (Non-FMP)  

Finfish  HandKne/Hook  and  Line  Fishery  (Non-FMP) 
Recreational  Fishery  (Non-FMP)  


Allowat)le  gear  types 


C.  Trawl. 

D.  Rod  and  reel. 

A.  Trawl. 

B.  Gillnet. 

C.  Longline. 

D.  Handline,  hook  and  line. 

E.  Pot,  trap. 

F.  Rod  and  reel,  hancfline,  spear, 
hook  and  line. 

Purse  seine,  lampara  net 
GillneL 

GillneL 

A.  Pot/trap. 

B.  Trawl. 
Pot  trap. 

A.  Longline/setline. 

B.  Hook-and-line. 
Trawl  and  trammel  net 
Longline. 

Pot  trap. 

Trap,  pot. 

Hook  and  line. 

Harpoon. 

Dredge. 

Purse  seine. 

Purse  seine;  dip  net 

Purse  seine. 

Trap,  handline,  hook  and  line. 
Spear,   trap,    handline,   pot   hook 
and  Krw.  rod  arxj  reel. 


Dredge,  dK^ing  gear. 
Pot 


Pot 

A.  Trawl. 

B.  Hook  ar>d  line,  handline. 

C.  Longline. 

D.  Pot  trap. 

Handline,  rod  and  reel,  hook  and 
line,  pot,  trap. 

A.  Trawl. 

B.  Hook  and  line,  handline. 

C.  Lorigline. 

D.  Pot/trap. 

E.  Handline,   rod  and  reel,   hook 
and  line,  pot,  trap. 

Hook  and  line,  and  Jig. 

Hook  arxl  line. 


Hook  and  line. 
Gillnet. 
Purse  seine. 
Handline,   rod 


and  reel,   hook 


and  line. 
Purse  seine. 
Longline. 

Handline,  hook  and  line. 
Handline,  rod  and  reel,  hook  line. 
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Western  Pacific  Fishery  Management  Council 


Western  Pacific  Crustacean  FMP  Lotjster  Fishery 
Western  Pacific  CtJStacean  (Non-FMP): 

A.  Commercial  fishery 


B.  Recreation  il  fishery 


C.  Charter  fishery 

Western  Pacific  Pfecious  Corals  FMP: 

A.  Tangle  net  dredge  fishery  

B.  Submersible  fishery  

C.  Coral  DiveiHand  Collection  Fishery  .. 

D.  Recreationpl  fishery 

Western  Pacific  Precious  Corals  (Non-FMP) 


Western  Pacific  Btttomfish/Seamount  Groundfish  FMP: 
A.  Bottomfish  hook  and  line  fishery  


B.  Seanrount  groundfish  fishery 

C.  Bottom  lorigline  fishery 

D.  Trap  fisheriy  

E.  Spear  fishfry  

Western  Pacific  Bottonrrfish/Seamount  Groundfish  (Non-FMP): 

A.  Commercial  fishery 


B.  Recreatior{al  fishery 


C.  Charter  fii 


Western  Pacific  Relagics  FMP: 

A.  Longline  fishery  

Hook  and  line  fishery  .... 


B. 


C.  Purse  seirte  fishery 

D.  Spear  fishery  

Western  Pacific  Pelagics  (Non-FMP): 

A.  Recreational  fishery 


B.  Commen 


C.  Charter  fishery 


Western  Pacific  Coastal  Pelagk»  (Non  FMP) 


Western  Pacific  ^quicVOctopus  (Non  FMP) 


Western  Pacific  Shallow  Reef  (Non  FMP) 


Secreftary  of  ComnMrce 


Allowat>le  gear  types 


Trap. 

A.  Gillnet,  hand  harvest,  hoop  net, 
spear,  snare,  trap,  trawl. 

B.  Gillnet,  hand  han/est,  hoop  net. 
spear,  snare,  trap. 

C.  Hand  harvest,  spear. 

A.  Tangle  net  dredge. 

B.  Submersibles. 

C.  Hand  harvest  only. 

D.  Hand  harvest  only. 

Hand  han/est,  submersible,  tangle 
net  dredge. 

A.  Bandit  gear,  buoy  gear, 
handline,  hook  and  line,  rod  and 
reel. 

B.  Longline,  trawl. 

C.  Longline. 

D.  Trap. 

E.  Spear,  powertiead. 

A.  Bandit  gear,  txjoy  gear,  gillnet, 
handline,  hook-and-line.  longline, 
rod  and  reel,  spear,  trap. 

B.  Bandit  gear,  buoy  gear,  Gillnet. 
handline,  hook-and-line,  longlir^^. 
rod  and  reel,  spear,  trap. 

C.  Bandit  gear,  buoy  gear, 
han<fllne,  hook-and-line.  rod  and 
reel,  spear. 

A.  Longline. 

B.  Bandit  gear,  buoy  gear, 
handine,  hook  and  Une,  rod  and 
reel. 

C.  Lampara,  purse  seine. 

D.  Spear,  powerhead. 

A.  Bandit  gear,  buoy  gear,  dip  net. 
handline.  hook  and  line,  hoop 
net,  powertiead,  rod  and  reel. 


B.  Bandit  gear,  buoy  gear,  dip  net, 
handline.  hook  and  line,  hoop 
net.  powerhead,  rod  and  reel, 
spear. 

C.  Bandit  gear,  buoy  gear,  dip  net 
handline,  hook  and  line,  hoop 
net.  powerhead,  rod  and  reel, 
spear. 

Bandit  gear,  buoy  gear,  dip.  net. 

gillnet.  handline,  hook  and  line, 

hoop   net,   lampara    net,    purse 

seine,  rod  and  reel,  spear. 
Bandit  gear,  hand  harvest,   hook 

and  line,  rod  and  reel,   spear, 

trap. 
Allowable  chemical,  t>arrier  net,  dip 

net,  gillnet,  harxj  harvest,  seine, 

slurp  gun,  trap. 


Atlantic  Swordfish  FMP: 

A.  Hook  and  line  fishery 

B.  Longline  tshery  

C.  Drift  gillnet  fishery  ..... 

D.  Harpoon  fishery 

Atlantic  Sharks  FMP: 


A.  Rod  and 
gear. 

B.  Longline. 

C.  Gillnet. 

D.  Harpoon. 


reel,  handline,  t>andit 
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Fishery 


A.  Hook  and  line  fishery 


B.  Longline  fishery  

C.  Drift  gillnet  fishery 

Atlantic  Billfish  FMP  (Recreational  only): 

Hook  and  line  fishery  

Atlantic  Tunas  (Non-FMP): 

A.  Hook  and  line  fishery 


B.  Purse  seine  fishery  . 

C.  Longline  fishery  

D.  Harpoon  fishery 

E.  Recreational  fishery 


Alk>wat)le  gear  types 


A.  Rod  and  reel,  handline.  barvM. 

gear. 
8.  Longline. 
C.  Gillnet. 

Rod  and  reel. 

A.  Rod  and  reel,  handline.  tjandit 
gear. 

B.  Purse  seine. 

C.  Longline. 

D.  Harpoon. 

E.  Rod  and  reel,  handline. 


4.  In  subpart  H,  §  600.747  is  added  to 
read  as  follows: 

§  600.747    Guidelines  and  procedures  for 
determining  new  fisheries  and  gear. 

(a)  General.  Section  305(a)  of  the 
Magnuson-Stevens  Act  requires  the 
Secretary  to  prepare  a  list  of  all  fisheries 
under  the  authority  of  each"Council,  or 
the  Director  in  the  case  of  Atlantic 
highly  migratory  species,  and  all  gear 
used  in  such  fisheries.  This  section 
contains  guidelines  in  paragraph  (b)  for 
determining  when  fishing  gear  or  a 
fishery  is  sufficiently  different  from 
those  Hsted  in  §600.725(v)  as  to  require 
notification  of  a  Council  or  the  Director 
in  order  to  use  the  gear  or  participate  in 
the  unlisted  fishery.  This  section  also 
contains  procedures  in  paragraph  (c)  for 
notification  of  a  Coimcil  or  die  Director 
of  potentially  new  fisheries  or  gear,  and 
for  amending  the  list  of  fisheries  and 
gear. 

(b)  Guidelines.  The  following 
guidance  establishes  the  basis  for 
determining  when  fishing  gear  or  a 
fishery  is  sufficiently  different  from 
those  listed  to  require  notification  of  the 
appropriate  Council  or  the  Director. 

(1)  The  initial  step  in  the 
determination  of  whether  a  fishing  gear 
or  fishery  is  sufficiently  different  to 
require  notification  is  to  compare  the 
gear  or  fishery  in  question  to  the  list  of 
authorized  fisheries  and  gear  in 

§  600.725(v)  and  to  the  existing  gear 
definitions  in  §  600.10. 

(2)  If  the  gear  in  question  falls  within 
the  bounds  of  a  definition  in  §  600.10 
for  an  allowable  gear  type  within  that 
fishery,  as  fisted  under  §  600.725(v), 
then  the  gear  is  not  considered  different, 
is  considered  allowable  gear,  and  does 
not  require  notification  of  the  Council  or 
Secretary  90  days  before  it  can  be  used 
in  that  fishery. 

(3)  If,  for  any  reason,  the  gear  is  not 
consistent  with  a  gear  definition  for  a 
listed  fishery  as  described  in  paragraph 
(b)(2)  of  this  section,  the  gear  is 
considered  different  and  requires 
Council  or  Secretarial  notification  as 


described  in  paragraph  (c)  of  this 
section  90  days  before  it  can  be  used  in 
that  fishery. 

(4)  If  a  fishery  falls  within  the  bounds 
of  the  list  of  authorized  fisheries  and 
gear  in  §  600.725(v)  under  the  Council's 
or  Secretary's  authority,  then  the  fishery 
is  not  considered  different,  is 
considered  an  allowable  fishery  and 
does  not  require  notification  of  the 
Council  or  Director  before  that  fishery 
can  occur. 

(5)  If  a  fishery  is  not  already  listed  in 
the  list  of  authorized  fisheries  and  gear 
in  §  600.725(v),  then  the  fishery  is 
considered  different  and  requires 
notification  as  described  in  paragraph 
(c)  of  this  section  90  days  before  it  can 
occur. 

(c)  Procedures.  If  a  gear  or  fishery 
does  not  appear  on  the  list  in 
§600.725(v),  or  if  the  gear  is  different 
from  that  defined  in  §600.10,  the 
process  for  notification,  and 
consideration  by  a  Council  or  the 
Director,  is  as  follows: 

(1)  Notification.  After  July  26,  1999, 
no  person  or  vessel  may  employ  fishing 
gear  or  engage  in  a  fishery  not  included 
on  the  list  of  approved  gear  types  in 

§  600.725(v)  without  notifying  the 
appropriate  Council  or  the  Director  at 
least  90  days  before  the  intended  use  of 
that  gear. 

(2)  Notification  procedures,  (i)  A 
signed  return  receipt  for  the  notice 
serves  as  adequate  evidence  of  the  date 
that  the  notification  was  received  by  the 
appropriate  Council  or  the  Director,  in 
the  case  of  Atlantic  highly  migratory 
species,  and  establishes  the  b^inning  of 
the  90-day  notification  period,  unless 
required  information  in  the  notification 
is  incomplete. 

(ii)  The  notification  must  include: 

(A)  Name,  address,  and  telephone 
number  of  the  person  submitting  the 
notification. 

(B)  Description  of  the  gear. 

(C)  The  fisnery  or  fisheries  in  which 
the  gear  is  or  will  be  used. 

(D)  A  diagram  and/or  photograph  of 
the  gear,  as  well  as  any  specifications 


and  dimensions  necessary  to  define  the 
gear. 

(E)  The  season(s)  in  which  the  gear 
will  be  fished. 

(F)  The  area(s)  in  which  the  gear  will 
be  fished. 

(G)  The  anticipated  bycatch  species 
associated  with  the  gear,  including 
protected  species,  such  as  marine 
mammals,  sea  turtles,  sea  birds,  or 
species  listed  as  endangered  or 
threatened  under  the  ESA. 

(H)  How  the  gear  will  be  deployed 
and  fished,  including  the  portions  of  the 
marine  environment  where  the  gear  will 
be  deployed  (surface,  midwater,  and 
bottom). 

(iii)  Failure  to  submit  complete  and 
accurate  information  vdll  result  in  a 
delay  in  beginning  the  90-day 
noUfication  period.  The  90-day 
notification  period  will  not  begin  until 
the  information  received  is  determined 
to  be  accurate  and  complete. 
(3)  Action  upon  receipt  of 
notification,  (i)  Species  other  than 
Atlantic  Highly  Migratory  Species.  (A) 
Upon  signing  a  return  receipt  of  the 
notification  by  certified  mail  regarding 
an  unlisted  fishery  or  gear,  a  Council 
must  immediately  begin  consideration 
of  the  notification  and  send  a  copy  of 
the  notification  to  the  appropriate 
Regional  Administrator. 

(B)  If  the  Council  finds  that  the  use  of 
an  unlisted  gear  or  participation  in  a 
new  fishery  would  not  compromise  the 
effectiveness  of  conservation  and 
management  efforts,  it  shall: 

(7)  Recommend  to  the  RA  that  the  list 
be  amended; 

(2)  Provide  rationale  and  supporting 
analysis,  as  necessary,  for  proper 
consideration  of  the  proposed 
amendment;  and 

(J)  Provide  a  draft  proposed  rule  for 
notifying  the  public  of  the  proposed 
addition,  with  a  request  for  comment. 

(C)  If  the  Council  finds  that  the 
proposed  gear  or  fishery  will  be 
detrimental  to  conservation  and 
management  efforts,  it  will  recommend 
to  the  RA  that  the  authorized  list  of 
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fisheries  and  gear  not  be  amended,  that 
a  proposed  rulp  not  be  published,  give 
reasons  for  its  J^commendation  of  a 
disapproval,  atd  may  request  NMFS  to 
publish  emergency  or  interim 
regulations,  aJnjd  begin  preparation  of  an 
FMP  or  amendment  to  an  FMP.  if 
appropriate. 

ft))  After  coasidering  information  in 
the  notification  and  Council's 
recommendation.  NMFS  will  decide 
whether  to  puplish  a  proposed  rule.  If 
information  oii  the  new  gear  or  fishery 
being  consideeed  indicates  it  is  likely 
that  it  will  coiijpromise  conservation 
and  management  efforts  under  the 
Magnuson-SteVens  Act,  and  no 
additional  new  information  is  likely  to 
be  gained  froni  a  public  comment 
period,  then  a  proposed  nde  will  not  be 
published  andjNMFS  will  notify  the 
appropriate  Council.  In  such  an 
instance.  NMPS  will  publish  emergency 
or  interim  regiilations  to  prohibit  or 
restrict  use  of  (he  gear  or  participation 
in  the  fishery.  If  NMFS  determines  that 
the  proposed  amendment  is  not  likely  to 
compromise  conservation  and 
management  efforts  under  the 
Magnuson- Stevens  Act,  NMFS  will 
publish  a  proposed  nile  in  the  Federal 
Register  with  •  request  for  public 
comment.        , 

(ii)  Atlantic  IHighly  Migratory  Species. 
(A)  Upon  signing  a  return  receipt  of  the 
notification  by  certified  mail  regarding 
an  unlisted  fishery  or  gear  for  Atlantic 
highly  migratt^ry  species  (HMS).  NMFS 
will  immediatfely  begin  consideration  of 
the  notification 

(B)  Based  on  information  in  the 
notification  and  submitted  by  the 
Council.  NMFT5  will  make  a 
determination!  whether  the  use  of  an 
unlisted  gear  0r  participation  in  an 
unlisted  HMSi fishery  will  compromise 
the  effectivenf  ss  of  conservation  and 
management  efforts  under  the 
Magnuson-Stqvens  Act.  If  it  is 
determined  thjat  the  proposed 
amendment  w|ill  not  compromise 
conservation  and  management  efforts, 
NMFS  will  publish  a  proposed  rule. 

(C)  If  NMFS  finds  that  the  proposed 
gear  or  fishery  will  be  detrimental  to 
conservation  and  management  efforts  in 
this  initial  stage  of  review,  it  will  not 
publish  a  proiiosed  rule  and  notify  the 
applicant  of  t^e  negative  determination 
with  the  reasons  therefor. 

(4)  Final  d^emrination  and 
publication  of  a  final  rule.  Following 
public  comment.  NMFS  will  approve  or 
disapprove  thiB  amendment  to  the  list  of 
gear  and  fisheries. 

(i)  If  approMed.  NMFS  will  pubhsh  a 
final  rule  in  tl^e  Federal  Register  and 
notify  the  applicimt  and  the  Council,  if 
appropriate,  df  the  final  approval. 


(ii)  If  disapproved,  NMFS  will 
withdraw  the  proposed  rule,  notify  the 
applicant  and  the  Coimcil.  if 
appropriate,  of  the  disapproval;  publish 
emergency  or  interim  regulations,  if 
necessary,  to  prohibit  or  restrict  the  use. 
of  gear  or  the  participation  in  a  fishery; 
and  either  notify  the  Council  of  the  need 
to  amend  an  FMP  or  prepare  an 
amendment  to  an  FKff  in  the  case  of 
Atlantic  highly  migratory  species. 

[FR  Doc.  99-1766  Filed  1-26-99;  8:45  am) 
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TENNESSEE  VALLEY  AUTHORrTY 

18  CFR  Part  1301 

Revision  of  Tennessee  Valley 
Authority  Freedom  of  Information  Act 
Regulations  and  Implementation  of 
Electronic  Freedom  of  Information  Act 
Amendments  of  1996 

AGENCY:  Tennessee  Valley  Authority. 
action:  Final  rule. 

SUMMARY:  This  document  amends  TVA's 
regulations  under  the  Freedom  of 
Information  Act  (FOLA).  The  FOIA 
regulations  contain  new  provisions 
implementing  the  Electronic  Freedom  of 
Information  Act  (EFOLA)  of  1996. 
Additionally,  the  regulations  include 
updated  cost  figvues  to  be  used  in 
calculating  and  charging  fees. 
EFFECTIVE  DATE:  February  26, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wilma  H.  McCauley.  FOIA  Officer, 
Tennessee  Valley  Authority,  1101 
Market  Street  (WR  4(3),  Chattanooga, 
Tennessee  37402-2801,  telephone 
number  (423)  751-2523. 

SUPPLEMENTARY  INFORMATION: 

Background  Information 

On  September  8,  1998,  TVA 
published  a  proposed  rule  that  revised 
its  existing  regulations  under  the  FOLA 
and  added  new  provisions 
implementing  the  Electronic  FOIA 
Amendments.  See  63  FR  47448,  Sept.  8, 
1998.  Interested  persons  were  afforded 
an  opportunity  to  participate  in  the 
rulemaking  through  submission  of 
written  comments  on  the  proposed  rule. 
TVA  received  no  comments  to  its 
proposed  ride. 

New  provisions  implementing  the 
Electronic  FOIA  Amendments  are  found 
at  Sec.  1301.2  (electronic  reading  room). 
Sec.  1301.5(b)  (multitrack  processing). 
Sec.  1301.5(c)  (processing  under 
unusual  circumstances).  Sec.  1301.5(d) 
(expedited  processing).  Section 
1301.6(b)  (deletion  marking).  Sec. 
1301.6(c)  (appeal  of  format 


determinations).  Sec.  1301.6(c)(3) 
(volume  estimation).  Sec.  1301.10(b)(3)" 
(format  of  disclosure),  and  Sec. 
1301.10(b)(8)  (electronic  searches). 
Revisions  to  TVA's  fee  schedule  are 
found  at  Sec.  1301.10(c)  and  (d). 

Regulatory  Flexibility  Act  Certification 

We  certify  that  these  rules  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  these  rules  affect  primarily 
individuals,  not  small  entities,  and  for 
the  most  part  simply  implement  the 
language  of  the  EFOLA  amendments. 
There  is  no  reason  to  believe  that  the 
revised  rules  will  impose  any  costs  on 
FOLA  requesters  beyond  those  nominal 
costs  imposed  under  TVA's  former 
rules.  Further,  the  "small  entities"  that 
make  FOLA  requests,  as  compared  with 
individual  requesters  and  other 
requesters,  are  relatively  few  in  nimiber. 

List  of  Subjects  in  18  CFR  Part  1301 

Freedom  of  Information.  Privacy, 
Sunshine  Act. 

For  the  reasons  stated  in  the 
preamble.  TVA  amends  18  CFR  Part 
1301  to  read  as  follows: 

PART  1301— PROCEDURES 

1.  The  authority  citation  for  part  1301 
Subpart  A  continues  to  read  as  follows: 

Authority:  16  U.S.C.  831-«31dd,  5  U.S.C. 
552. 

2.  Subpart  A  of  Part  1301  is  revised 
to  read  as  follows: 

Subpart  A — Freedom  of  Information 
Act 

Sec. 

1301.1  General  provisions. 

1301.2  Public  reading  rooms. 

1301.3  Requirements  for  making  requests. 

1301.4  Responsibility  for  responding  to 
requests. 

1301.5  Timing  of  responses  to  requests. 

1301.6  Responses  to  requests. 

1301.7  Exempt  records. 

1301.8  Business  information. 

1301.9  Appeals. 

1301.10  Fees. 

§  1 301 .1    General  provisions. 

(a)  This  subpart  contains  the  rules 
that  TVA  follows  in  processing  requests 
for  records  under  the  Freedom  of 
Information  Act  (FOIA).  5  U.S.C.  552. 
These  rules  should  be  read  together 
with  the  FOLA.  which  provides 
additional  information  about  access  to 
records  maintained  by  TVA.  Requests 
made  by  individuals  for  records  about 
themselves  under  the  Privacy  Act  of 
1974.  5  U.S.C.  552a.  which  are 
processed  under  subpart  B  of  this  part, 
are  processed  under  this  subpart  also. 
Information  routinely  provided  to  the 
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public  as  part  of  a  regular  TVA  activity 
(for  example,  press  releases)  may  be 
provided  to  the  public  without  the  need 
for  a  FOIA  request  under  this  subpart. 
As  a  matter  of  policy,  TVA  makes 
discretionary  disclosures  of  records  or 
information  exempt  from  disclosure 
under  the  FOIA  whenever  disclosure 
would  not  foreseeably  harm  an  interest 
protected  by  a  FOIA  exemption,  but  this 
policy  does  not  create  any  right 
enforceable  in  court. 

(b)  Nothing  in  this  subpart  shall  be 
construed  to  entitle  any  person,  as  of 
right,  to  any  service  or  to  the  disclosure 
of  any  record  to  which  such  person  is 
not  entitled  under  the  FOIA. 

§  1301.2    Public  reading  rooms. 

TVA  maintains  a  public  electronic 
reading  room  accessible  in  its  Corporate 
Libraries  at  400  Summit  Hill  Drive. 
Knoxville.  TN  37902-1499  and  1101 
Market  Street.  Chattanooga.  TN  37402- 
2801.  This  electronic  reading  room 
contains  the  records  that  the  FOIA 
requires  to  be  made  regularly  available 
for  public  inspection  and  copying.  Each 
TVA  organization  is  responsible  for 
determining  which  of  the  records  it 
ger  orates  are  required  to  be  made 
available  in  this  way  and  for  ensuring 
that  those  records  are  available  in  TVA's 
reading  room.  TVA's  FOIA  Officer  will 
maintain  a  current  subject-matter  index 
of  TVA's  reading  room  records.  The 
index  will  be  updated  regularly,  at  least 
quarterly,  with  respect  to  newly 
included  records. 

§  1 301 .3    Requirements  for  making 
requests. 

(a)  How  made  and  addressed.  You 
may  make  a  request  for  records  of  TVA 
by  writing  to  the  Tennessee  Valley 
Authority.  TVA  FOIA  Officer. 
Enterprise  Document  Management 
(EDM).  1101  Market  Street  (WR  4Q), 
Chattanooga.  TN  37402-2801.  You  may 
find  TVA's  "Guide  to  Information  About 
TVA" — which  is  available  electronically 
at  TVA's  World  Wide  Web  site,  and  is 
available  in  paper  form  as  well — ^helpful 
in  making  your  request.  For  additional 
information  about  the  FOIA.  you  may 
refer  directly  to  the  statute.  If  you  are 
making  a  request  for  records  about 
yourself,  see  Subpart  B  Privacy  Act  for 
additional  requirements.  If  you  are 
making  a  request  for  records  about 
another  individual,  either  a  written 
authorization  signed  by  that  individual 
permitting  disclosure  of  those  records  to 
you  or  proof  that  that  individual  is 
deceased  (for  example,  a  copy  of  a  death 
certificate  or  an  obituary)  will  help  the 
processing  of  your  request.  Your  request 
will  be  considered  received  as  of  the 
date  it  is  received  by  the  FOIA  Officer. 


For  the  quickest  possible  handling,  you 
should  mark  both  your  request  letter 
and  the  envelope  "Freedom  of 
Information  Act  Request." 

(b)  Descriptions  of  records  sought. 
You  must  describe  ^e  records  that  you 
seek  in  enough  detail  to  enable  TVA 
personnel  to  locate  them  with  a 
reasonable  amount  of  effort.  Whenever 
possible,  your  request  should  include 
specific  information  about  each  record 
sought,  such  as  the  date,  title  or  name, 
author,  recipient,  and  subject  matter  of 
the  record.  If  known,  you  should 
include  any  file  designations  or 
descriptions  for  the  records  that  you 
want.  As  a  general  rule,  the  more 
specific  you  are  about  the  records  or 
type  of  records  that  you  want,  the  more 
likely  TVA  will  be  able  to  locate  those 
records  in  response  to  your  request.  If 
TVA  determines  that  your  request  does 
not  reasonably  describe  records,  it  shall 
tell  you  either  what  additional 
information  is  needed  or  why  your 
request  is  otherwise  insufficient.  TVA 
shall  also  give  you  an  opportunity  to 
discuss  your  request  so  that  you  may 
modify  it  to  meet  the  requirements  of 
this  section.  If  your  request  does  not 
reasonably  describe  the  records  you 
seek,  the  agency's  response  to  your 
request  may  be  delayed. 

(c)  Agreement  to  pay  fees.  If  you  make 
a  FOIA  request,  it  shall  be  considered  an 
agreement  by  you  to  pay  all  applicable 
fees  charged  under  §  1301.11,  up  to 
$25.00,  unless  you  seek  a  waiver  of  fees. 
TVA's  FOIA  Officer  will  confirm  this 
agreement  in  an  acknowledgement 
letter.  When  making  a  request,  you  may 
specify  a  wiUingness  to  pay  a  greater  or 
lesser  amount. 

1301.4    Responsibility  for  responding  to 
requests. 

(a)  TVA's  FOIA  Officer,  or  the  FOIA 
Officer's  designee,  is  responsible  for 
responding  to  all  FOIA  requests.  In 
determining  which  records  £ire 
responsive  to  a  request.  TVA  will 
include  only  records  in  its  possession  as 
of  the  date  the  request  is  received  by  the 
FOIA  Officer.  If  any  other  date  is  used, 
the  FOIA  Officer  shall  inform  the 
requester  of  that  date. 

(b)  Authority  to  grant  or  deny 
requests.  TVA's  FOIA  Officer,  or  the 
FOIA  Officer's  designee,  is  authorized  to 
grant  or  deny  any  request  for  a  TVA 
record. 

(c)  Consultations  and  referrals.  When 
the  FOIA  Officer  receives  a  request  for 
a  record  in  TVA's  possession,  the  FOIA 
Officer  shall  determine  whether  another 
agency  of  the  Federal  Government  is 
better  able  to  determine  whether  the 
record  is  exempt  from  disclosiu^  under 
the  FOIA  and,  if  so.  whether  it  should 


be  disclosed  as  a  matter  of 
administrative  discretion.  If  the  FOIA 
Officer  determines  that  TVA  is  not  best 
able  to  process  the  record,  the  FOIA 
Officer  shall  either: 

(1)  Respond  to  the  request  regarding 
that  record,  after  consulting  with  the 
agency  best  able  to  determine  whether 
to  disclose  it  and  with  any  other  agency 
that  has  a  substantial  interest  in  it;  or 

(2)  Refer  the  responsibility  for 
responding  to  the  request  regarding  that 
record  to  the  agency  that  originated  the 
record  (but  only  if  that  agency  is  subject 
to  the  FOIA).  Ordinarily,  the  agency  that 
originated  a  record  will  be  presumed  to 
be  best  able  to  determine  whether  to 
disclose  it. 

(d)  Notice  of  referral.  Whenever  TVA 
refers  all  or  any  part  of  the 
responsibility  for  responding  to  a 
request  to  another  agency,  it  ordinarily 
shall  notify  the  requester  of  the  referral 
and  inform  the  requester  of  the  name  of 
each  agency  to  which  the  request  has 
been  referred  and  of  the  part  of  the 
request  that  has  been  referred. 

fe)  Timing  of  responses  to 
consultations  and  referrals.  Al! 
consultations  and  referrals  will  be 
handled  according  to  the  date  the  FOIA 
request  initially  was  received  by  the 
FOIA  Officer,  not  any  later  date. 

(f)  Agreements  regarding 
consultations  and  referrals.  TVA  may 
make  agreements  wi(ti  other  agencies  to 
eliminate  the  need  for  consultations  or 
referrals  for  particular  types  of  records. 

S  1301.5    Timing  of  responses  to  requests. 

(a)  In  general,  TVA  ordinarily  shall 
respond  to  requests  according  to  their 
order  of  receipt  and  placement  in  an 
appropriate  processing  track,  as  follows: 

(b)  Multi-track  processing  procedures. 
TVA  has  established  three  tracks  for 
handling  requests  and  the  track  to 
which  a  request  is  assigned  will  depend 
on  the  nature  of  the  request  and  the 
estimated  processing  time,  including  a 
consideration  of  the  number  of  pages 
involved.  If  TVA  places  a  request  in  a 
track  other  than  Track  1,  it  will  advise 
requesters  of  the  limits  of  its  faster 
track(s).  TVA  may  provide  requesters  in 
its  tracks  2  and  3  with  an  opportunity 

to  limit  the  scope  of  their  requests  in 
order  to  qualify  for  faster  processing 
within  the  specified  limits  of  TVA's 
faster  track(s).  When  doing  so,  TVA  may 
contact  the  requester  either  by 
telephone  or  by  letter,  whichever  is 
most  efficient  in  each  case. 

(1)  Track  1.  Requests  that  can  be 
answered  with  readily  available  records 
or  information.  These  are  the  fastest  to 
process.  These  requests  ordinarily  will 
be  responded  to  within  20  working  days 
of  receipt  of  a  request  by  the  FOIA 
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Officer.  The  20  working  day  time  limit 
provided  in  this  paragraph  may  be 
extended  by  TVA  for  unusual 
circumstances,  as  defined  in  paragraph 
(c)  of  this  sectipn,  upon  written  notice 
to  the  person  r^uesting  the  records. 

(2)  Track  2.  Requests  where  we  need 
records  or  information  from  other 
offices  throughout  TVA,  where  we  must 
consult  with  other  Governmental 
agencies,  or  wlen  we  must  process  a 
submitter  noticie  as  described  in 

§  1301.8(d).  but  we  do  not  expect  that 
the  decision  oi^  disclosure  will  be  as 
time  consimiiiig  as  for  requests  in  Tract 

3.  1 

(3)  Tract  3.  Requests  which  require  a 
decision  or  input  from  another  office  or 
agency,  extens  ive  submitter 
notifications  because  of  the  presence  of 
Business  Information  as  defined  in 

§  1301.8(b)(1).  and  a  considerable 
amoimt  of  tim^  will  be  needed  for  that, 
or  the  request  (s  comphcated  or  involves 
a  large  numbei  of  records.  Usually, 
these  cases  will  take  the  longest  to 
process. 

(c)  Unusual  Circumstances.  (1)  Where 
the  time  limit^for  processing  a  request 
cannot  be  met  ^because  of  unusual 
circumstance*  and  TVA  determines  to 
extend  the  timje  limits  on  that  basis, 
TVA  shall  as  aoon  as  practicable  notify 
the  requester  ip  writing  of  the  unusual 
circiunstances!  and  of  the  date  by  which 
processing  of  the  request  can  be 
expected  to  b^  completed.  Where  the 
extension  is  f^r  more  than  ten  working 
days,  TVA  sh^ll  provide  the  requester 
with  an  oppoi^iuiity  either  to  modify  the 
request  so  thai  it  may  be  processed 
within  the  tin^  limits  or  to  arrange  an 
alternative  time  period  with  TVA  for 
processing  the  request  or  a  modified 
request.  As  uafed  in  this  paragraph, 
'unusual  circiimstances'  means,  but 
only  to  the  extent  reasonably  necessary 
to  the  proper  processing  of  the 
particular  requests: 

(i)  The  neeq  to  search  for  and  collect 
the  requested  records  from  field 
facilities  or  other  establishments  that  are 
separate  from  the  office  processing  the 
request; 

lii)  The  neeti  to  search  for,  collect, 
and  appropriately  examine  a 
voluminous  ainount  of  separate  and 
distinct  records  which  are  demanded  in 
a  single  request ;  or 

(iiij  The  need  for  consultation,  which 
shall  be  conducted  wdth  all  practicable 
speed,  with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request  or  among  two  or  more 
components  of  the  agency  having 
substantial  si|bject  matter  interest 
therein. 

(2)  When  TVA  reasonably  beUeves 
that  multiple  Jrequests  submitted  by  a 


requester,  or  by  a  group  of  requesters 
acting  in  concert,  constitute  a  single 
request  that  would  otherwise  involve 
unusual  circumstances,  and  the  requests 
involve  clearly  related  matters,  they 
may  be  aggregated,  as  defined  in 
§  1301.10(h).  Multiple  requests  by  a 
requester  involving  unrelated  matters 
will  not  be  aggregated. 

(d)  Expedited  processing.  (1)  Requests 
and  appeals  will  be  taken  out  of  order 
and  given  expedited  treatment 
whenever  TVA  determines  that  they 
involve: 

(i)  Circtunstances  in  which  the  lack  of 
expedited  treatment  could  reasonably  be 
expected  to  pose  an  imminent  threat  to 
the  life  or  physical  safety  of  an 
individual; 

(ii)  An  urgency  to  inform  the  public 
about  an  actual  or  alleged  federal 
government  activity,  if  made  by  a 
person  primarily  engaged  in 
disseminating  information; 

(iii)  The  loss  of  substantial  due 
process  rights;  or 

(iv)  A  matter  of  widespread  and 
exceptional  media  interest  in  which 
there  exist  possible  questions  about  the 
government's  integrity  which  affect 
public  confidence. 

(2)  A  request  for  expedited  processing 
may  be  made  at  the  time  of  the  initial 
request  for  records  or  at  any  later  time. 
For  a  prompt  determination,  a  request 
for  expedited  processing  must  be  sent  to 
and  received  by  TVA's  FOIA  Officer. 

(3)  A  requester  who  seeks  expedited 
processing  must  submit  a  statement, 
certified  to  be  true  and  correct  to  the 
best  of  that  person's  knowledge  and 
belief,  explaining  in  detail  the  basis  for 
requesting  expedited  processing.  For 
example,  a  requester  within  the  category 
in  paragraph  (d)(l)(ii)  of  this  section,  if 
not  a  full-time  member  of  the  news 
media,  must  establish  that  he  or  she  is 

a  person  whose  main  professional 
activity  or  occupation  is  information 
dissemination,  though  it  need  not  be  his 
or  her  sole  occupation.  A  requester 
within  the  category  in  paragraph 
(d)(l)(ii)  of  this  section  also  must 
establish  a  particular  urgency  to  inform 
the  public  about  the  government  activity 
involved  in  the  request,  beyond  the 
public's  right  to  know  about  govenunent 
activity  generally.  The  formality  of 
certification  may  be  waived  as  a  matter 
of  administrative  discretion. 

(4)  Within  ten  calendar  days  of  receipt 
of  a  request  for  expedited  processing, 
TVA's  FOIA  Officer  shall  decide 
whether  to  grant  it  and  shall  notify  the 
requester  of  the  decision.  If  a  request  for 
expedited  treatment  is  granted,  the 
request  shall  be  given  priority  and  shall 
be  processed  as  soon  as  practicable.  If  a 
request  for  expedited  processing  is 


denied,  any  appeal  of  that  decision  shall 
be  acted  upon  expeditiously. 

§  1 301 .6    Responses  to  requests. 

(a)  Acknowledgements  of  requests.  On 
receipt  of  a  request,  the  FOIA  Officer 
ordinarily  shall  send  an 
acknowledgement  letter  to  the  requester 
which  shall  confirm  the  requester's 
agreement  to  pay  fees  under  §  1301.10 
and  provide  an  assigned  request  number 
for  further  reference. 

(b)  Grants  of  requests.  Ordinarily, 
TVA  shall  have  twenty  business  days 
fitjm  when  a  request  is  received  to 
determine  whether  to  grant  or  deny  the 
request.  Once  TVA  makes  a 
determination  to  grant  a  request  in 
whole  or  in  part,  it  shall  notify  the 
requester  in  writing.  The  FOIA  Officer 
shall  inform  the  requester  in  the  notice 
of  any  fee  charged  under  §  1301.10  and 
shall  disclose  records  to  the  requester 
promptly  on  payment  of  any  applicable 
fee,  if  the  fee  is  equal  to  or  more  than 
$100.  If  the  fee  is  less  than  $100,  the 
FOIA  officer  shall  disclose  the  records 
along  with  a  statement  of  the  fee. 
Records  disclosed  in  part  shall  be 
marked  or  annotated  to  show  the 
amount  of  information  deleted  imless 
doing  so  would  harm  an  interest 
protected  by  an  appficable  exemption. 
The  location  of  the  information  deleted 
also  shall  be  indicated  on  the  record,  if 
technically  feasible. 

(c)  Adverse  determinations  of 
requests.  If  TVA  makes  an  adverse 
determination  denying  a  request  in  any 
respect,  they  shall  notify  the  requester 
of  that  determination  in  vmting. 
Adverse  determinations,  or  denials  of 
requests,  consist  of:  a  determination  to 
withhold  any  requested  record  in  whole 
or  in  part;  a  determination  that  a 
requested  record  does  not  exist  or 
cannot  be  located;  a  determination  that 
a  record  is  not  readily  reproducible  in 
the  form  or  format  sought  by  the 
requester;  a  determination  that  what  has 
been  requested  is  not  a  record  subject  to 
the  FOIA;  a  determination  on  any 
disputed  fee  matter,  including  a  denial 
of  a  request  for  a  fee  waiver;  and  a 
denial  of  a  request  for  expedited 
treatment.  The  denial  letter  shall  be 
signed  by  the  FOIA  Officer  or  the  FOIA 
Officer's  designee,  and  shall  include: 

(1)  The  name  and  title  or  position  of 
the  person  responsible  for  the  denial; 

(2)  A  brief  statement  of  the  reason(s) 
for  the  denial,  including  any  FOIA 
exemption  appUed  by  TVA  in  denying 
the  request; 

(3)  An  estimate  of  the  voliune  of 
records  or  information  withheld,  in 
number  of  pages  or  in  some  other 
reasonable  form  of  estimation.  This 
estimate  does  not  need  to  be  provided 
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if  the  volume  is  otherwise  indicated 
through  deletions  on  records  disclosed 
in  part,  or  if  providing  an  estimate 
would  harm  an  interest  protected  by  an 
applicable  exemption;  and 

l4)  A  statement  that  the  denial  may  be 
appealed  under  §  1301.9  and  a 
description  of  the  requirements  of 
§1301.9. 

S 1 301 .7    Exempt  records. 

(a)  Records  available.  TVA's  records 
will  be  made  available  for  inspection 
and  copying  upon  request  as  provided 
in  this  section,  except  that  records  are 
exempt  and  are  not  made  available  if 
they  are: 

(l)(i)  Specifically  authorized  xmder 
criteria  established  by  an  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy  and 

(ii)  Are  in  fact  properly  ckssified 
pursuant  to  such  Executive  order; 

(2)  Related  solely  to  the  internal 
personnel  rules  and  practices  of  TVA; 

(3)  Specifically  exempted  from 
disclosure  by  statute; 

(4)  Trade  secrets  and  commercial  or 
financial  information  obtained  from  any 
person  and  privileged  or  confidential; 

(5)  Inter-agency  or  intra-agency 
memorandums  or  letters  which  would 
not  be  available  by  law  to  a  private  party 
in  litigation  with  TVA,  including 
without  limitation  records  relating  to 
control  and  accounting  for  special 
nuclear  material  and  to  the  physical 
security  plans  for  the  protection  of 
TVA's  nuclear  facilities; 

(6)  Personnel  and  medical  files  and 
similar  files,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(7)  Records  or  information  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  production  of  such 
law  enforcement  records  or  information: 

(i)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings. 

(ii)  Would  deprive  a  person  of  a  right 
to  a  fair  trial  or  an  impartial 
adjudication. 

fiii)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy. 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  State,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  which  furnished 
information  on  a  confidential  basis,  and, 
in  the  case  of  a  record  or  information 
compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation  or  by  an  agency 
conducting  a  lawful  national  security 
intelUgence  investigation,  information 
furnished  by  a  confidential  source, 

(v)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
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investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law.  or 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual; 

(8)  Contained  in  or  related  to 
examination,  operation,  or  condition 
reports  prepared  by,  on  behalf  of.  or  for 
the  use  of  any  agency  responsible  for  the 
regulation  or  supervision  of  financial 
institution;  or 

(9)  Geological  and  geophysical 
information  and  data,  including  maps, 
concerning  wells. 

(b)  The  availability  of  certain  classes 
of  nonexempt  records  is  deferred  for 
such  time  as  TVA  may  determine  is 
reasonably  necessary  to  avoid 
interference  vdth  the  accomplishment  of 
its  statutory  responsibilities.  Such 
records  include  bids  and  information 
concerning  the  identity  and  number  of 
bids  received  prior  to  bid  opening;  all 
nonexempt  records  relating  to  bids 
between  the  time  of  bid  opening  and 
award;  and  all  nonexempt  records 
relating  to  negotiations  in  progress 
involving  contracts  or  agreements  for 
the  acquisition  or  disposal  of  real  or 
personal  property  by  TVA  prior  to  the 
conclusion  of  such  negotiations.  Any 
reasonably  segregable  portion  of  an 
available  record  shall  be  provided  to 
any  person  requesting  such  record  after 
deletion  of  the  portions  which  are 
exempt  imder  this  paragraph. 

§  1 301 .8    Business  Informatton. 

(a)  In  genera].  Business  information 
obtained  by  TVA  from  a  submitter  will 
be  disclosed  under  the  FOLA  only  under 
this  section. 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Business  information  means 
commercial  or  financial  information 
obtained  by  TVA  from  a  submitter  that 
may  be  protected  from  disclosure  under 
Exemption  4  of  the  FOIA. 

(2)  Submitter  means  any  person  or 
entity  from  whom  TVA  obtains  business 
information,  directly  or  indirectly.  The 
term  includes  corporations;  state  and 
local  governments;  and  foreign 
governments. 

(c)  Designation  of  business 
information.  A  submitter  of  business 
information  will  use  good-faith  efforts  to 
designate,  by  appropriate  markings, 
either  at  the  time  of  submission  or  at  a 
reasonable  time  thereafter,  any  portions 
of  its  submission  that  it  considers  to  be 
protected  from  disclosure  under 
Exemption  4.  These  designations  will 
expire  ten  years  after  the  date  of  the 
submission  imless  the  submitter 


requests,  and  provides  justification  for, 
a  longer  designation  period. 

(d)  Notice  to  submitters.  TVA  shall 
provide  a  submitter  with  prompt  written 
notice  of  a  FOIA  request  or 
administrative  appeal  that  seeks  its 
business  information  wherever  required 
under  paragraph  (e)  of  this  section, 
except  as  provided  in  paragraph  (h)  of 
this  section,  in  order  to  give  the 
submitter  an  opportunity  to  object  to 
disclosure  of  any  specified  portion  of 
that  information  under  paragraph  (f)  of 
this  section.  The  notice  shall  either 
describe  the  business  information 
requested  or  include  copies  of  the 
requested  records  or  record  portions 
containing  the  information.  When 
notification  of  a  voluminous  number  of 
submitters  is  required,  notification  may 
be  made  by  posting  or  publishing  the 
notice  in  a  place  reasonably  likely  to 
accomplish  notification  of  submitters. 

(e)  Where  notice  is  required.  Notice 
shall  be  given  to  a  submitter  wherever: 

(1)  The  information  has  been 
designated  in  good  faith  by  the 
submitter  as  information  considered 
protected  from  disclosure  under 
Exemption  4;  or 

(2)  TVA  has  reason  to  believe  that  the 
information  may  be  protected  from 
disclosure  under  Exemption  4. 

(f)  Opportunity  to  object  to  disclosure. 
TVA  will  allow  a  submitter  a  reasonable 
time  to  respond  to  the  notice  described 
in  paragraph  (d)  of  this  section.  If  a 
submitter  has  any  objection  to 
disclosure,  it  is  required  to  submit  a 
detailed  written  statement.  The 
statement  must  specify  all  grounds  for 
withholding  any  portion  of  the 
information  under  any  exemption  of  the 
FOIA  and,  in  the  case  of  Exemption  4, 

it  must  show  why  the  information  is  a 
trade  secret  or  commercial  or  financial 
information  that  is  privileged  or 
confidential.  In  the  event  Uiat  a 
submitter  fails  to  respond  to  the  notice 
within  the  time  specified  in  it,  the 
submitter  will  be  considered  to  have  no 
objection  to  disclosure  of  the 
information.  Information  provided  by 
the  submitter  that  is  not  received  by 
TVA  until  after  its  disclosure  decision 
has  been  made  shall  not  be  considered 
by  TVA.  Information  provided  by  a 
submitter  under  this  paragraph  may 
itself  be  subject  to  disclosure  under  the 
FOIA. 

(g)  Notice  of  intent  to  disclose.  TVA 
shall  consider  a  submitter's  objections 
and  specific  grounds  for  nondisclosure 
in  deciding  whether  to  disclose  business 
information.  Whenever  TVA  decides  to 
disclose  business  information  over  the 
objection  of  a  submitter,  TVA  shall  give 
the  submitter  written  notice,  which 
shall  include: 


4048  Federal  Register/Vol.  64.  No.  17/Wednesday.  January  27,  1999/Rules  and  Regulations 


(1)  A  statement  of  the  reason(s)  why 
each  of  the  submitter's  disclosure 
objections  wasinot  sustained; 

(2)  A  description  of  the  business 
information  tojbe  disclosed,  and 

(3)  A  specified  disclosure  date,  which 
shall  be  a  reasonable  time  subsequent  to 
the  notice.       I 

(h)  Exceptions  to  notice  requirements. 
The  notice  requirements  of  paragraphs 
(d)  and  (g)  of  tipis  section  shall  not  apply 

if: 

(1)  TV  A  determines  that  the 
information  should  not  be  disclosed; 

(2)  The  infofmation  lawfully  has  been 
published  or  h(as  been  officially  made 
available  to  the  public; 

(3)  Disclosufe  of  the  information  is 
required  by  statute  (other  than  the 
FOIA)  or  by  applicable  regulation;  or 

(4)  The  desitoation  made  by  the 
submitter  under  paragraph  (c)  of  this 
section  appeaiis  obviously  frivolous — 
except  that,  inlsuch  a  case,  the 
component  shiill,  within  a  reasonable 
time  prior  to  a|  specified  disclosure  date, 
give  die  submitter  written  notice  of  any 
final  decision  to  disclose  the 
information,  j 

(i)  Notice  of\FOIA  lawsuit.  Whenever 
a  requester  fil^s  a  lawsuit  seeking  to 
compel  the  disclosure  of  business 
information,  TVA  shall  promptly  notify 
the  submitter. 

(j)  Corresponding  notice  to  requesters. 
Whenever  TVA  provides  a  submitter 
with  notice  ai^d  an  opportunity  to  object 
to  disclosure  \lnder  paragraph  (d)  of  this 
section,  TVA  fhall  also  notify  the 
requester(s).  Whenever  TVA  notifies  a 
submitter  of  its  intent  to  disclose 
requested  infcMiation  imder  paragraph 
(g)  of  this  section,  TVA  shall  also  notify 
the  requester(i).  Whenever  a  submitter 
files  a  lawsuit! seeking  to  prevent  the 
disclosure  of  business  information,  TVA 
shall  notify  thp  requester(s). 

§1301.9    AppOBls. 

(a)  Appeals  of  adverse 
determinations.  If  you  are  dissatisfied 
with  TVA's  rtisponse  to  your  request, 
you  may  appoal  an  adverse 
determination  denying  your  request,  in 
any  respect,  t<>  TVA's  FOIA  Appeal 
Official,  the  Stenior  Manager, 
Administratis  Services,  Tennessee 
Valley  Authority.  400  Summit  Hill 
Drive  (ET  6M),  Knoxville,  TN  37902- 
1499.  You  mi4st  make  your  appeal  in 
writing  and  it  must  be  received  by  the 
Senior  Manager  within  30  days  of  the 
date  of  the  letter  denying  your  request. 
Your  appeal  l(Btter  may  include  as  much 
or  as  httle  related  information  as  you 
wish,  as  long  as  it  clearly  identifies  the 
TVA  determination  (including  the 
assigned  requjest  number,  if  known)  that 
you  are  appealing.  An  adverse 


determination  by  the  TVA  Appeal 
Official  will  be  the  final  action  of  TVA. 

(b)  Responses  to  appeals.  The 
decision  on  your  appeal  will  be  made  in 
writing  within  20  days  (excluding 
Saturdays,  Sundays,  and  legal  holidays) 
after  an  appeal  is  received.  A  decision 
affirming  an  adverse  determination  in 
whole  or  in  part  shall  contain  a 
statement  of  the  reason(s)  for  the 
affirmance,  including  any  FOIA 
exemption(s)  applied,  and  will  inform 
you  of  the  FOIA  provisions  for  court 
review  of  the  decision.  If  the  adverse 
determination  is  reversed  or  modified 
on  appeal,  in  whole  or  in  part,  you  will 
be  notified  in  a  written  decision  and 
yoUr  request  will  be  reprocessed  in 
accordance  with  that  appeal  decision. 

(c)  When  appeal  is  required.  If  you 
wish  to  seek  review  by  a  court  of  any 
adverse  determination,  you  must  first 
appeal  it  under  this  section. 

§1301.10    Fees. 

(a)  In  general,  TVA  shall  charge  for 
processing  requests  under  the  FOIA  in 
accordance  with  paragraph  (c)  of  this 
section,  except  where  fees  are  limited 
under  paragraph  (d)  of  this  section  or 
where  a  waiver  or  reduction  of  fees  is 
granted  under  paragraph  (k)  of  this 
section.  If  the  applicable  fees  are  $100 
or  more,  TVA  ordinarily  will  collect  all 
applicable  fees  before  sending  copies  of 
requested  records  to  a  requester.  If  the 
applicable  fees  are  less  than  $100,  TVA 
ordinarily  will  bill  the  requester  for  the 
fees  in  the  letter  responding  to  the 
request  and  enclosing  the  requested 
records.  Requesters  must  pay  fees  by 
check  or  money  order  made  payable  to 
the  Tennessee  Valley  Authority. 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Commercial  use  request  means  a 
request  from  or  on  behalf  of  a  person 
who  seeks  information  for  a  use  or 
piupose  that  furthers  his  or  her 
commercial,  trade,  or  profit  interests, 
which  can  include  furthering  those 
interests  through  litigation.  TVA  shall 
determine,  whenever  reasonably 
possible,  the  use  to  which  a  requester 
will  put  the  requested  records.  When  it 
appears  that  the  requester  will  put  the 
records  to  a  commercial  use,  either 
because  of  the  nature  of  the  request 
itself  or  because  TVA  has  reasonable 
cause  to  doubt  a  requester's  stated  use, 
TVA  shall  provide  the  requester  a 
reasonable  opportunity  to  submit 
further  clarification. 

(2)  Direct  costs  means  those  expenses 
that  TVA  actually  incurs  in  searching 
for  and  dupUcating  (and,  in  the  case  of 
commercial  use  requests,  reviewing) 
records  to  respond  to  a  FOIA  request. 
Direct  costs  include,  for  example,  the 


salary  of  the  employee  performing  the 
work  (the  basic  rate  of  pay  for  the 
employee,  plus  16  percent  of  that  rate  to 
cover  benefits,  unless  the  fee  is  a 
standard  TVA  fee  as  set  forth  in 
paragraph  (c)  of  this  section)  and  the 
cost  of  operating  duplication  machinery. 
Not  included  in  direct  costs  are 
overhead  expenses  such  as  the  costs  of 
space  and  heating  or  lighting  of  the 
facility  in  which  the  records  are  kept. 

(3)  Duplication  means  the  making  of 
a  copy  of  a  record,  or  of  the  information 
contained  in  it,  necessary  to  respond  to 
a  FOIA  request.  Cktpies  can  take  the 
form  of  paper,  microform,  audiovisual 
materials,  or  electronic  records  (for 
example,  magnetic  tape  or  disk),  among 
others.  TVA  shall  honor  a  requester's 
specified  preference  of  form  or  format  of 
disclosure  if  the  record  is  readily 
reproducible  with  reasonable  efforts  in 
the  requested  form  or  format. 

(4)  Educational  institution  means  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  undergraduate  higher 
education,  an  institution  of  graduate 
higher  education,  or  an  institution  of 
professional  education,  or  an  institution 
of  vocational  education,  that  operates  a 
program  of  scholarly  research.  To  be  in 
this  category,  a  requester  must  show 
that  the  request  is  authorized  by  and  is 
made  under  the  auspices  of  a  qualifying 
institution  and  that  the  records  are  not 
sought  for  commercial  or  private  use, 
but  are  sought  to  further  scholarly 
research. 

(5)  Noncommercial  scientific 
institution  means  an  institution  that  is 
ndToperated  on  a  "commercial"  basis, 
as  that  term  is  defined  in  paragraph 
(b)(1)  of  this  section,  and  that  is 
operated  solely  for  the  purpose  of 
conducting  scientific  research  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or 
industry.  To  be  in  this  category,  a 
requester  must  show  that  the  request  is 
authorized  by  and  is  made  under  the 
auspices  of  a  qualifying  institution  and 
that  the  records  are  not  sought  for  a 
commercial  or  private  use  but  are 
sought  to  further  scientific  research. 

(b)  Representative  of  the  news  media, 
or  news  media  requester,  means  any 
person  actively  gathering  news  for  an 
entity  that  is  organized  and  operated  to 
publish  or  broadcast  news  to  the  pubUc. 
The  term  "news"  means  information 
that  is  about  current  events  or  that 
would  be  of  current  interest  to  the 
public.  Examples  of  news  media  entities 
include  television  or  radio  stations 
broadcasting  to  the  public  at  large  and 
publishers  of  periodicals  (but  only  in 
those  instances  where  they  can  qualify 
as  disseminators  of  "news")  who  make 
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their  products  available  for  purchase  or 
subscription  by  the  general  public.  For 
"freelance"  journalists  to  be  regarded  as 
working  for  a  news  organization,  they 
must  demonstrate  a  soUd  basis  for 
expecting  publication  through  that 
organization.  A  publication  contract 
would  be  the  clearest  proof,  but  TVA 
shall  also  look  to  the  past  publication 
record  of  a  requester  in  making  this 
determination.  To  be  in  this  category,  a 
requester  must  not  be  seeking  the 
requested  records  for  a  commercial  or 
private  use.  HoWever,  a  request  for 
records  supporting  the  news- 
dissemination  function  of  the  requester 
shall  not  be  considered  to  be  for  a 
commercial  use. 

(7)  Review  means  the  examination  of 
a  record  located  in  response  to  a  request 
in  order  to  determine  whether  any 
portion  of  it  is  exempt  from  disclosure. 
It  also  includes  processing  any  record 
for  disclosure — for  example,  doing  all 
that  is  necessary  to  redact  it  and  prepare 
it  for  disclosure.  Review  costs  are 
recoverable  even  if  a  record  ultimately 
is  not  disclosed.  Review  time  includes 
time  spent  considering  any  formal 
objection  to  disclosure  made  by  a 
business  submitter  under  §  1301.8,  but 
does  not  include  time  spent  resolving 
general  legal  or  policy  issues  regarding 
the  application  of  exemptions. 

(8)  Search  means  the  process  of 
looking  for  and  retrieving  records  or 
information  responsive  to  a  request.  It 
includes  page-by-page  or  Une-by-line 
identification  of  information  within 
records  and  also  includes  reasonable 
efforts  to  locate  and  retrieve  information 
from  records  maintained  in  electronic 
form  or  format.  TVA  shall  ensure  that 
searches  are  done  in  the  most  efficient 
and  least  expensive  manner  reasonably 
possible.  For  example,  TVA  shall  not 
search  line-by-line  where  duplicating  an 
entire  document  would  be  quicker  and 
less  expensive. 

(c)  Fees.  In  responding  to  a  FOIA 
request,  TVA  shall  charge  the  following 
fees  unless  a  waiver  or  reduction  of  fees 
has  been  granted  under  paragraph  (k)  of 
this  section: 

(1)  Search  time  charges  for  other  than 
computer  searches.  For  time  spent  by 
clerical  employees  in  searching  files,  the 
charge  is  $14.90  per  hour.  For  time 
spent  by  supervisory  and  professional 
employees,  the  charge  is  $34.30  per 
hour. 

(2)  Duplication  charges.  For 
photostatic  reproduction  of  requested 
material  which  consists  of  sheets  no 
larger  than  BVz  by  14  inches,  the  charge 
is  10  cents  per  page.  For  copies 
produced  by  computer,  such  as  tapes  or 
printouts,  TVA  will  charge  the  direct 
costs,  including  operator  time,  of 


producing  the  copy.  For  other  forms  of 
duplication,  TVA  will  charge  the  direct 
cost  of  that  duplication. 

(3)  Review  cnarges.  Review  fees  will 
be  charged  to  requesters  who  make  a 
commercial  use  request.  Review  fees 
will  be  charged  only  for  the  initial 
record  review — in  other  words,  the 
review  done  when  TVA  determines 
whether  an  exemption  applies  to  a 
particular  record  or  record  portion  at  the 
initial  request  level.  No  charge  will  be 
made  for  review  at  the  administrative 
appeal  level  for  an  exemption  already 
applied.  However,  record  or  record 
portions  withheld  under  an  exemption 
that  is  subsequently  determined  not  to 
apply  may  be  reviewed  again  to 
determine  whether  any  other  exemption 
not  previously  considered  applies;  the 
costs  of  that  review  are  chargeable 
where  it  is  made  necessary  by  a  change 
of  circumstances.  Review  fees  will  be 
charged  at  the  same  rates  as  those 
charged  for  a  search  under  paragraph 
(c)(1)  of  this  section. 

(d)  Limitations  on  charging  fees.  (1) 
No  search  fee  will  be  charged  for 
requests  by  educational  institutions, 
noncommercial  scientific  institutions, 
or  representatives  of  the  news  media. 

(2)  No  search  fee  or  review  fee  will  be 
charged  for  a  quarter-hour  period  unless 
more  than  half  of  that  period  is  required 
for  search  or  review. 

(3)  Except  for  requesters  seeking 
records  for  a  commercial  use,  TVA  will 
provide  the  following  without  charge: 

(i)  The  first  100  pages  of  duplication 
(or  the  cost  equivalent);  and 

(ii)  The  first  two  hours  of  search  (or 
the  cost  equivalent). 

(4)  No  fee  is  charged  to  any  requester 
if  the  cost  of  collecting  the  fee  would  be 
equal  to  or  greater  than  the  fee  itself. 

(5)  The  provisions  of  paragraphs  (d)(3) 
and  (4)  of  this  section  work  together. 
This  means  that  for  requesters  other 
than  those  seeking  records  for  a 
commercial  use,  no  fee  will  be  charged 
unless  the  cost  of  search  in  excess  of 
two  hours  plus  the  cost  of  dupUcation 
in  excess  of  100  pages  is  equal  to  or 
greater  than  the  fee  itself. 

(e)  Notice  of  anticipated  fees  in  excess 
of  $25.00.  When  TVA  determines  or 
estimates  that  the  fees  to  be  charged 
under  this  section  will  amount  to  more 
than  $25.00,  TVA  shall  notify  the 
requester  of  the  actual  or  estimated 
amount  of  the  fees,  unless  the  requester 
has  indicated  a  willingness  to  pay  fees 
as  high  as  those  anticipated.  If  only  a 
portion  of  the  fee  ctm  be  estimated 
readily,  TVA  shall  advise  the  requester 
that  the  estimated  fee  may  be  only  a 
portion  of  the  total  fee.  In  cases  in 
which  a  requester  has  been  notified  that 
actual  or  estimated  fees  amount  to  more 


than  $25.00.  the  request  shall  not  be 
considered  received  and  further  work 
shall  not  be  done  on  it  until  the 
requester  agrees  to  pay  the  anticipated 
total  fee.  Any  such  agreement  should  be 
documented  in  writing.  A  notice  under 
this  paragraph  will  offer  the  requester 
an  opportunity  to  discuss  the  matter 
with  TVA  personnel  in  order  to 
reformulate  the  request  to  meet  the 
requester's  needs  at  a  lower  cost. 

(f)  Charges  for  other  services.  Apart 
from  the  other  provisions  of  this  section, 
when  TVA  chooses  as  a  matter  of 
administrative  discretion  to  provide  a 
special  service — such  as  certifying  that 
records  are  true  copies  or  sending  them 
by  other  than  ordinary  mail— the  direct 
costs  of  providing  the  service  ordinarily 
will  be  charged. 

(g)  Charging  interest.  TVA  may  charge 
interest  on  any  unpaid  bill  starting  on 
the  31st  day  following  the  date  of  billing 
the  requester.  Interest  charges  will  be 
assessed  at  the  rate  provide!  in  31 
U.S.C.  3717  and  will  accrue  from  the 
date  of  the  billing  until  payment  is 
received  by  TVA. 

(h)  Aggregating  requests.  When  TVA 
reasonably  believes  that  a  requester  or  a 
group  of  requesters  acting  together  is 
attempting  to  divide  a  request  into  a 
series  of  requests  for  the  purpose  of 
avoiding  fees,  TVA  may  aggregate  those 
requests  and  charge  accordingly.  TVA 
may  presume  that  multiple  requests  of 
this  type  made  within  a  30-day  period 
have  been  made  in  order  to  avoid  fees. 
Where  requests  are  separated  by  a 
longer  period,  TVA  will  aggregate  them 
only  where  there  exists  a  solid  basis  for 
determining  that  aggregation  is 
warranted  under  all  of  the 
circumstances  involved.  Multiple 
requests  involving  unrelated  matters 
wrill  not  be  aggregated. 

(i)  Advance  payments.  (1)  For 
requests  other  than  those  described  in 
paragraphs  (i)  (2)  and  (3)  of  this  section. 
TVA  shall  not  require  the  requester  to 
make  an  advance  payment-in  other 
words,  a  payment  made  before  work  is 
begim  or  continued  on  a  request. 
Payment  owed  for  work  already 
completed  (i.e..  a  prepayment  before 
copies  are  sent  to  a  requester)  is  not  an 
advance  payment. 

(2)  Where  TVA  determines  or 
estimates  that  a  total  fee  to  be  charged 
under  this  section  will  be  more  than 
$250.00,  it  may  require  the  requester  to 
make  an  advance  payment  of  an  amount 
up  to  the  amount  of  the  entire 
anticipated  fee  before  beginning  to 
process  the  request,  except  where  it 
receives  a  satisfactory  assurance  of  full 
payment  from  a  requester  that  has  a 
history  of  prompt  payment. 
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(3)  Where  a  requester  has  previously 
failed  to  pay  a  properly  charged  FOIA 
fee  to  TVA  or  another  agency  within  30 
days  of  the  date  of  billing.  TVA  may 
require  the  requester  to  pay  the  full 
amount  due,  pfus  any  applicable 
interest,  and  td  make  an  advance 
payment  of  th^  full  amount  of  any 
anticipated  feq.  before  TVA  begins  to 
process  a  new  request  or  continues  to 
process  a  pending  request  from  that 
requester. 

(4)  In  cases  ip  which  TVA  requires 
advance  payment  or  payment  due  under 
paragraph  (i)  (?)  or  (3)  of  this  section, 
the  request  shqll  not  be  considered 
received  and  f^irther  work  will  not  be 
done  on  it  until  the  required  payment  is 
received. 

(j)  Other  fee^  for  TVA  published 
materials.  Thel  fee  schedule  of  this 
section  does  npt  apply  to  fees  charged 
by  TVA  for  documents,  including  maps 
or  reports  and  the  hke,  which  TVA  sells 
to  the  public  4  established  prices. 
Where  records  responsive  to  requests 
are  maintained  for  distribution  and  sale 
by  TVA  at  established  prices.  TVA  will 
inform  requesters  of  the  steps  for 
obtaining  recol'ds  from  those  sources  so 
that  they  may  do  so  most  economically. 

(k)  Waiver  or  reduction  of  fees.  (1) 
Records  responsive  to  a  request  will  be 
furnished  without  charge  or  at  a  charge 
reduced  below  that  established  imder 
paragraph  (c)  pf  this  section  where  TVA 
determines,  b^sed  on  all  available 
information,  tliat  the  requester  has 
documented  that: 

(i)  Disclosune  of  the  requested 
information  is  in  the  public  interest 
because  it  is  likely  to  contribute 
significantly  Xt  public  understanding  of 
the  operations  or  activities  of  the 
government,  and 

(ii)  Disclosure  of  the  information  is 
not  primarily  In  the  commercial  interest 
of  the  requester. 

(2)  To  determine  whether  the  first  fee 
waiver  requirement  is  met,  TVA  will 
consider  the  following  factors: 

(i)  The  subjf  ct  of  the  request:  Whether 
the  subject  of  the  requested  records 
concerns  "the  operations  or  activities  of 
the  govemmeot."  The  subject  of  the 
requested  records  must  concern 
identifiable  operations  or  activities  of 
the  federal  government,  with  a 
connection  th$t  is  direct  and  clear,  not 
remote  or  atte|iuated. 

(ii)  The  inf(^rmative  value  of  the 
information  to  be  disclosed:  Whether 
the  disclosura  is  "likely  to  contribute" 
to  an  understanding  of  government 
operations  or  Activities.  The  disclosable 
portions  of  th^  requested  records  must 
be  meaningfully  informative  about 
government  operations  or  activities  in 
order  to  be  "1:  kely  to  contribute"  to  an 


increased  public  understanding  of  those 
operations  or  activities.  The  disclosure 
of  information  that  already  is  in  the 
public  domain,  in  either  a  duplicative  or 
a  substantially  identical  form,  would 
not  be  as  likely  to  contribute  to  such 
understanding  where  nothing  new 
would  be  added  to  the  public's 
understanding. 

(iii)  The  contribution  to  an 
understanding  of  the  subject  by  the 
public  likely  to  result  from  disclosure: 
Whether  disclosure  of  the  requested 
information  will  contribute  to  "public 
understanding."  The  disclosure  must 
contribute  to  the  understanding  of  a 
reasonably  broad  audience  of  persons 
interested  in  the  subject,  as  opposed  to 
the  individual  understanding  of  the 
requester.  A  requester's  expertise  in  the 
subject  area  and  ability  and  intention  to 
effectively  convey  information  to  the 
public  shall  be  considered.  It  shall  be 
presumed  that  a  representative  of  the 
news  media  will  satisfy  this 
consideration. 

(iv)  The  significance  of  the 
contribution  to  public  understanding: 
Whether  the  disclosure  is  Ukely  to 
contribute  "significantly"  to  public 
understanding  of  govenunent  operations 
or  activities.  "The  public's  understanding 
of  the  subject  in  question,  as  compared 
to  the  level  of  public  understanding 
existing  prior  to  the  disclosure,  must  be 
enhanced  by  the  disclosiu«  to  a 
significant  extent.  TVA  shall  not  make 
value  judgments  about  whether 
information  that  would  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government  is  "important"  enough  to  be 
madepublic. 

(3)  "To  determine  whether  the  second 
fee  waiver  requirement  is  met,  TVA  will 
consider  the  following  factors: 

(i)  The  existence  and  magnitude  of  a 
commercial  interest:  Whether  the 
requester  has  a  commercial  interest  that 
would  be  furthered  by  the  requested 
disclosure.  TVA  shall  consider  any 
commercial  interest  of  the  requester 
(with  reference  to  the  definition  of 
"commercial  use"  in  paragraph  (b)  (1)  of 
this  section),  or  of  any  person  on  whose 
behalf  the  requester  may  be  acting,  that 
would  be  furthered  by  die  requested 
disclosure.  Requesters  shall  be  given  an 
opportunity  in  the  administrative' 
process  to  provide  explanatory 
information  regarding  this 
consideration. 

(ii)  The  primary  interest  in  disclosure. 
Whether  any  identified  commercial 
interest  of  the  requester  is  sufficiently 
large,  in  comparison  with  the  public 
interest  in  disclosure,  that  disclosure  is 
"primarily  in  the  conunercial  interest  of 
the  requester."  A  fee  waiver  or 


reduction  is  justified  where  the  public 
interest  standard  is  satisfied  and  that 
public  interest  is  greater  in  magnitude 
than  that  of  any  identified  commercial 
interest  in  disclosure.  TVA  ordinarily 
shall  presume  that  where  a  news  media 
requester  has  satisfied  the  public 
interest  standard,  the  public  interest 
will  be  the  interest  primarily  served  by 
disclosure  to  that  requester.  Disclosure 
to  data  brokers  or  others  who  merely 
compile  and  market  govenunent 
information  for  direct  economic  return 
shall  not  be  presumed  to  primarily  serve 
the  public  interest. 

(4)  Where  only  some  of  the  requested 
records  satisfy  the  requirements  for  a 
waiver  of  fees,  a  waiver  shall  be  granted 
for  those  records. 

(5)  Requests  for  the  waiver  or 
reduction  of  fees  should  address  the 
factors  listed  in  paragraphs  (k)  (2)  and 
(3)  of  this  section,  insofar  as  they  apply 
to  each  request.  TVA  will  exercise  their 
discretion  to  consider  the  cost- 
effectiveness  of  their  investment  of 
administrative  resoiuces  in  this 
decisionmaking  process,  however,  in 
deciding  to  grant  waivers  or  reductions 
of  fees. 


William  S.  Moore, 

Senior  Manager,  Administrative  Services. 
[FR  Doc.  99-1870  Filed  1-26-99;  8:45  am] 
■lUJNG  CODE  SllO-Oa-P 


DEPARTMENT  OF  JUSTICE 

21  CFR  Part  1308 

IDEA-17F] 

Schedules  of  Controlled  Substancee: 
Placement  of  Modafinil  Into  Schedule 
IV 

agency:  Drug  Enforcement 
Administration,  Department  of  Justice. 

action:  Final  rule. 

summary:  With  the  issuance  of  this  final 
rule,  the  Deputy  Administrator  of  the 
Drug  Enforcement  Administration 
(DEA)  places  the  substance,  modafinil, 
including  its  salts,  isomers  and  salts  of 
isomers,  into  Schedule  FV  of  the 
Controlled  Substances  Act  (CSA).  As  a 
result  of  this  rule,  the  regulatory 
controls  and  criminal  sanctions  of 
Schedule  IV  will  be  applicable  to  the 
manufactiu«,  distribution,  importation 
and  exportation  of  modafinil  and 
products  containing  modafinil. 
EFFECTIVE  DATE:  January  27, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
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Washington.  DC  20537.  Telephone: 
(202)  307-7183. 

SUPPLEMENTARY  INFORMATION:  Modafinil 
is  a  central  nervous  system  (CNS) 
stimulant  that  produces  many  of  the 
same  phannacological  effects  and 
adverse  reactions  as  classic 
psychomotor  stimulants,  but  at  higher 
doses.  Modafinil  will  be  marketed  as  a 
prescription  drug  product  for  the 
treatment  of  excessive  daytime 
sleepiness  associated  with  narcolepsy 
under  the  trade  name  Provigil®. 

On  December  22. 1997,  the  Acting 
Assistant  Secretary  for  Health, 
Department  of  Health  and  Human 
Services  (DHHS),  sent  the  Acting 
Deputy  Administrator  of  DEA  a  letter 
recommending  that  modafinil,  and  its 
salts,  be  placed  into  Schedule  IV  of  the 
CSA  (21  U.S.C.  801  et  seq.).  Enclosed 
with  the  December  22, 1997  letter  was 
a  document  prepared  by  the  Food  and 
Drug  Administration  (FDA)  entitled 
"Basis  for  the  Recommendation  for 
Control  of  Modafinil  in  Schedule  IV  of 
the  Controlled  Substances  Act  (CSA)." 
The  document  contained  a  review  of  the 
factors  which  the  CSA  requires  the 
Secretary  to  consider  (21  U.S.C.  811(b)). 

Subsequent  correspondent  fi'om  the 
FDA's  Associate  Commissioner  for 
Health  Affairs  dated  February  24,  1998, 
confirmed  that  the  FDA  had  determined 
that  the  New  Drug  Application  (NDA) 
for  modafinil  was  "approvable"  and  had 
issued  an  approvable  letter  to  the  NDA 
sponsor  on  December  29,  1997. 
According  to  the  February  24,  1998 
letter  from  the  FDA,  "upon  full  approval 
of  the  NDA,  modafinil  will  have  a 
currently  accepted  medical  use  in 
treatment  in  the  United  States." 

After  a  review  of  the  available  data, 
including  the  DHHS  recommendation, 
the  Acting  Deputy  Administrator  of  the 
DEA,  in  an  April  14, 1998  Federal 
Register  notice  (63  FR  18170),  proposed 
placement  of  modafinil  into  Schedule 
IV  of  the  CSA,  if  and  when  the 
modafinil  NDA  is  approved  by  the  FDA. 
The  notice  provided  an  opportunity  for 
all  interested  persons  to  submit  their 
comments,  objections,  or  requests  for 
hearing  in  writing  to  be  received  by  the 
DEA  on  or  before  May  14,  1998. 

The  DEA  received  one  comment 
regarding  the  proposal.  The  comment 
was  received  from  Cephalon,  Inc.,  the 
company  sponsoring  the  modafmil 
NDA.  The  comment  did  not  ob'ject  to  the 
placement  of  modafinil  in  Schedule  IV, 
but  requested  clarification  of  some  of 
the  descriptions  of  the  pharmacological 
effects  of  modafinil.  Cephalon,  Inc. 
commented  that  modafinil  did  not 
produce  significant  dopaminergic 
activity  nor  did  it  produce  classic 


dopaminergic-like  pharmacological 
effects.  Cephalon  also  stated  that  the 
time  to  peak  pharmacological  activity  of 
modafinil  is  one  to  three  hours  and  the 
effects  last  six  to  eight  hours  after  oral 
administration.  It  did  not  characterize 
such  pharmacodynamic  effects  of 
modafinil  as  "quick  onset  and  short 
duration  of  action,"  as  they  were 
described  in  the  Federal  Register 
proposal. 

The  DEA's  review  of  the  DHHS 
scheduling  recommendation  and  review 
document  and  the  available  scientific 
literature  indicates  that  the  precise 
biochemical  mechanism  of  action  of 
modafinil  is  not  clearly  defined.  Data 
indicate  that  modafinil  does  not  act 
directly  on  any  single  neurotransmitter 
system,  but  appears  to  act  indirectly  on 
dopamineric,  serotonergic,  and  GAB  A 
systems.  Although  its  mechanism  of 
action  may  not  be  medicated  primarily 
through  the  dopaminergic  system,  the 
behavioral  and  pharmacological  effects 
and  adverse  reactions  produced  by 
modafinil  are  similar  to  those  of  other 
psychomotor  or  stimulants  which 
produce  significant  dopaminergic 
activity.  The  data  reviewed  by  the 
DHHS  and  the  DEA  show  that  modafinil 
is  well-absorbed  after  oral 
administration.  Peak  plasma 
concentration  for  modafinil  occurs  at 
one  to  four  hours.  Elimination  half-life 
was  nine  to  fourteen  hours  after  oral 
administration  of  200  to  400  mg  of 
modafinil.  These  pharmacodynamic 
actions  of  modafinil  were  characterized 
at  "fast  onset  and  short  duration"  by  the 
DHHS.  Thus,  the  modafinil  data 
presented  in  the  Federal  Register 
proposal  and  the  comments  by 
Cephalon  regarding  these  statements  are 
not  substantive  scientific  discrepancies, 
but  are  differences  in  describing  the 
same  data. 

On  December  30.  1998,  the  FDA 
notified  the  DEA  that  the  modafinil 
NDA  was  approved  by  the  FDA  on 
December  24,  1998.  Relying  on  the 
scientific  and  medical  evaluation  and 
the  recommendation  of  the  DHHS 
Acting  Assistant  Secretary  for  Health 
received  in  accordance  with  section 
201(b)  of  the  Act  (21  U.S.C.  811(b)), 
communication  with  the  FDA  Associate 
Commissioner  for  Health  and  the 
independent  review  of  the  DEA,  the 
Deputy  Administrator  of  the  DEA, 
pursuant  to  sections  201(a)  and  201(b) 
of  the  Act  (21  U.S.C.  811(a)  and  811(b)), 
finds  that: 

(1)  Based  on  information  now 
available,  modafinil  has  a  low  potential 
for  abuse  relative  to  the  drugs  or  other 
substances  in  Schedule  III; 


(2)  Modafinil  has  a  currently  accepted 
medical  use  in  treatment  in  the  United 
States;  and 

(3)  Abuse  of  modafinil  may  lead  to 
limited  physical  dependence  and 
psychological  dependence  relative  to 
the  drugs  or  other  substances  in 
Schedule  III. 

Based  on  these  findings,  the  Deputy 
Administrator  of  the  DEA  concludes 
that  modafinil,  including  its  salts, 
isomers  and  salts  of  isomers,  warrants 
control  in  Schedule  IV  of  the  CSA.  In 
order  to  make  modafinil  pharmaceutical 
products  available  for  medical  use  as 
soon  as  possible,  the  Schedule  IV 
controls  of  modafinil  will  be  effective 
January  27.  1999.  In  the  event  that  the 
regulations  impose  special  hardships  on 
the  registrants,  the  DEA  will  entertain 
any  justified  request  for  an  extension  of 
time  to  comply  with  the  Schedule  IV 
regulations  regarding  modafinil.  The 
applicable  regulations  are  as  follows: 

1.  Registration.  Any  person  who 
manufactures,  distributes,  dispenses, 
imports  or  exports  modafinil  or  who 
engages  in  research  or  conducts 
instructional  activities  with  modafinil, 
or  who  proposes  to  engage  in  such 
activities,  must  be  registered  to  conduct 
such  activities  in  accordance  with  Part 
1301  of  Title  21  of  the  Code  of  Federal 
Regulations. 

2.  Security.  Modafinil  must  be 
manufactured,  distributed  and  stored  in 
accordance  with  §§  1301.71,  1301.72(b), 
(c),  and  (d).  1301.73.  1301.74.  1301.75 
(b)  and  (c)  and  1301.76  of  Title  21  of  the 
Code  of  Federal  Regulations. 

3.  Labeling  and  Packaging.  All  labels 
on  commercial  containers  of,  and  all 
labeling  of,  modafinil  which  is 
distributed  shall  comply  with  the 
requirements  of  §§  1302.03-1302.07  of 
Title  21  of  the  Code  of  Federal 
Regulations. 

4.  Inventory.  Registrants  possessing 
modafinil  are  required  to  take 
inventories  pursuant  to  §§  1304.03, 
1304.04  and  1304.11  of  Title  21  of  the 
Code  of  Federal  Regulations. 

5.  Records.  All  registrants  must  keep 
records  pursuant  to  §§  1304.03.  1304.04 
and  1304.21-1304.23  of  Title  21  of  the 
Code  of  Federal  Regulations. 

6.  Prescriptions.  All  prescriptions  for 
modafinil  are  to  be  issued  pursuant  to 
§§  1306.03-1306.06  and  1306.21- 
1306.26  of  Title  21  of  the  Code  of 
Federal  Regulations. 

7.  Importation  and  Exportation.  All 
importation  and  exportation  of 
modafinil  shall  be  in  compliance  with 
Part  1312  of  Title  21  of  the  Federal  Code 
of  Regulations. 

8.  Criminal  Liability.  Aay  activity 
with  modafinil  not  authorized  by,  or  in 
violation  of,  the  CAS  or  the  Controlled 
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Substances  Imjport  and  Export  Act  shall 
be  unlawful.    ■ 

In  accordance  with  the  provisions  of 
the  CSA  (21  US.C.  811(a)).  this  action 
is  a  formal  rulemaking  on  the  record 
after  opportuniity  for  a  hearing.  Such 
proceedings  ale  conducted  pursuant  to 
the  provisional  of  5  U.S.C.  556  and  557 
and.  as  such,  are  exempt  from  review  by 
the  Office  of  Management  and  Budget 
pursuant  to  Executive  Order  (E.O.) 
12866.  Section  3(d)(1). 

The  Deputy! Administrator,  in 
accordance  with  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  |Rnal  rule  and,  by 
approving  it.  Certifies  that  it  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Modafinil  is  a,  new  drug  in  the  United 
States;  recent  Approval  of  the  product 
and  its  labehng  by  the  FDA  will  allow 
it  to  be  marketed  once  it  is  placed  into 
Schedule  IV  ojf  the  CAS.  This  final  rule 
will  allow  thetee  entities  to  have  access 
to  a  new  pharmaceutical  product. 

This  rule  will  not  result  in  the 
expenditure  b^  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 


(7)  Modafinil  . 


significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  provisions  of 
the  Unfunded  Mandates  Reform  Act  of 
1995. 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
goveriunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  E.O.  12612,  it  is 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 


List  of  Subjects  in  21  CFR  Part  1308 

Administrative  practice  and 
procedure.  Drug  traffic  control. 
Narcotics,  Prescription  drugs. 

Under  the  authority  vested  in  the 
Attorney  General  by  section  201(a)  of 
the  CSA  (21  U.S.C.  811(a)).  and 
delegated  to  the  Administrator  of  the 
DEA  by  the  Department  of  Justice 
regulations  (28  CFR  0.100)  and 
redelegated  to  the  Deputy  Administrator 
pursuant  to  28  CFR  0.104.  the  Deputy 
Administrator  hereby  amends  21  CFR 
part  1308  as  follows: 

PART  1308— {AMENDED] 

1.  The  authority  citation  for  21  CFR 
part  1308  continues  to  read  as  follows: 

Authority:  21  U.S.C.  811,  812.  871(b) 
unless  otherwise  noted. 

2.  Section  1308.14  is  amended  by 
redesignating  the  existing  paragraphs 
(e)(7)  through  (e)(ll)  as  (e)(8)  through 
(e)(12)  and  by  adding  a  new  paragraph 
(e)(7)  to  read  as  follows:  §  1308.14 
Schedule  FV. 


(e)*  •  • 


1680 


Dated:  January  20. 1999. 
Donnie  R.  Marshall, 

Deputy  Admin^trator,  Drug  Enforcement 

Administration^ 

(PR  Doc.  99-17^1  Filed  1-26-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Quard 

33  CFR  Part  165 
[CGD01  99-OOt] 
RIN211S-AA9r 

Safety  Zone:  'sunken  Fishing  Vessel 
Cape  Fear,  Buzzards  Bay  Entrance 

AGENCY:  Coa^  Guard,  DOT. 
ACTION:  Temj^orary  final  rule. 


summary:  Th^  Coast  Guard  is 
establishing  i  safety  zone  within  a  five 
hundred  (500)  yard  radius  of  the  site  of 
the  siuiken  fi$hing  vessel  CAPE  FEAR 
(O.N.  D6557^4)  in  the  entrance  to 
Buzzards  Bayj  at  approximate  position 
41-23  North  find  71-01  West.  This 
safety  zone  is  needed  to  protect  the 
maritime  con  tmunity  fi-om  possible 
hazards  associated  with  the  sunken 


vessel,  ongoing  oil  pollution  response 
operations  and  the  exposed  location 
salvage  operations.  Entry  into  this  zone 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port  (COTP).  Providence 
RI. 

EFFECTIVE  DATES:  This  rule  is  effective 
from  12  o'clock,  noon,  on  Tuesday. 
January  12,  1999  until  12  o'clock, 
midnight,  on  Friday,  February  12,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
CWO  Payne,  Waterways  Management, 
Coast  Guard  Marine  Safety  Office, 
Providence  RI,  at  (401)  435-2300. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  less 
then  30  days  after  Federal  Register 
publication.  Due  to  the  date  that 
conclusive  information  for  this  event 
was  received  there  was  insufficient  time 
to  draft  and  publish  an  NPRM.  Any 
delay  encoimtered  in  this  regulation's 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  close  a  portion  of  the  entrance 
to  Buzzards  Bay  to  protect  the  maritime 
public  from  the  hazards  associated  with 


the  sunken  vessel,  on  going  oil  pollution 
response  and  the  exposed  location 
salvage  operation. 

Background  and  Purpose 

This  regulation  establishes  a  safety 
zone  in  all  the  waters  within  a  five 
hundred  (500)  yard  radius  of  the  site  of 
the  sunken  fishing  vessel  CAPE  FEAR 
(O.N.  D655734)  in  the  entrance  to 
Buzzards  Bay  in  approximate  position 
41-23N  and  71-OlW.  The  safety  zone  is 
needed  to  protect  vessels  from  the 
hazards  associated  with  the  sunken 
vessel,  on  going  pollution  response  and 
the  exposed  location  salvage  operation. 
No  vessel  may  enter  the  safety  zone 
without  permission  of  the  Captain  of  the 
Port,  Providence,  RI. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does'not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Depeutment  of  Transportation 
(DOT)(44  FR  11040;  February  26, 1979). 
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The  Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  poHcies 
and  procedures  of  DOT  is  unnecessary. 
Costs  to  the  shipping  industry  from 
these  regulations  if  any,  will  be  minor 
and  have  no  signiHcant  adverse 
financial  effect  on  vessel  operators.  In 
addition,  due  to  the  limited  number  of 
vessels  affected,  the  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  et  seq.),  the  Coast  Guard  must 
consider  whether  this  proposal  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
govenunental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  addressed  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  imder  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612,  and  has  determined  that 
these  regulations  do  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that  under 
Figure  2-1,  paragraph  34(g)  of 
Commandant  Instruction  M16475.1C. 
this  final  rule  is  categorically  excluded 
from  further  envirorunental 
documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Habors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 


Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  Add  temporary  section  165.T01- 
002  to  read  as  follows: 

§  165.T01-002    Safety  Zone:  Sunken 
Fishing  Vessel  CAPE  FEAR,  Buzzards  Bay 
Entrance. 

(a)  Location.  The  following  area  has 
been  declared  a  safety  zone:  All  waters 
within  a  five  hundred  (500)  yard  radius 
of  the  site  of  the  sunken  fishing  vessel 
CAPE  FEAR  (O.N.  D655734),  in  the 
entrance  to  Buzzards  Bay  in 
approximate  position  41-23  North  and 
71-01  West. 

(b)  Effective  date:  This  section  is 
effective  from  12  noon,  on  Tuesday, 
January  12,  1999  until  12  midnight,  on 
Friday  12,  1999. 

(c)  Regulations. 

(1)  In  accordance  with  the  general 
regulations  in  §  165.23  of  this  part,  entry 
into  or  movement  within  this  zone  is 
prohibited  unless  authorized  by  the 
COTP  Providence. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
COTTP  or  the  designated  on-scene  U.S. 
Coast  Guard  patrol  personnel.  U.S. 
Coast  Guard  patrol  persormel  include 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  guard. 

(3)  The  general  regulations  covering 
safety  zones  in  section  165.23  of  this 
part  apply. 

Dated:  January  12.  1999. 
Peter  A.  Popko, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port. 

[FR  Doc.  99-1881  Filed  1-26-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD01-88-184] 

RtN2115-AA97 

Safety  Zone:  Swift  Creek  Channel, 
Freeport,  NY 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 


summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
that  includes  all  waters  within  200 
yards  of  the  Loop  Parkway  Bridge  which 
spans  Swift  Creek  channel,  Freeport. 
NY.  The  safety  zone  is  needed  to 
facilitate  the  construction  of  the  new 
loop  parkway  bridge.  Entry  into  this 
safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port, 
Long  Island  Sound.  New  Haven,  CT. 

EFFECTIVE  DATE:  This  regulation  is 
effective  on  January  1, 1999,  from  8  a.m. 
until  March  1, 1999. 

ADDRESSES:  Documents  relating  to  this 
temporary  final  rule  are  available  for 
inspection  and  copying  at  U.S.  Coast 
Guard  Group/MSO  Long  Island  Sound, 
120  Woodward  Ave,  New  Haven.  CT 
06512.  Normal  office  hours  are  between 
8  a.m.  and  4  p.m..  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  T.J.  Walker. 
Chief  of  Port  Operations,  Captain  of  the 
Port.  Long  Island  Sound  at  (203)  468- 
4444. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

A  notice  of  proposed  rulemaking 
(NPRM)  was  not  published  for  this 
regulation.  In  keeping  with  the 
requirements  of  5  U.S.C.  553(d)(3).  the 
Coast  Guard  also  finds  that  good  cause 
exists  for  making  this  regulation 
effective  less  than  30  days  after 
publication  in  the  Federal  Register.  Due 
to  construction  requirements,  this  office 
had  insufficient  time  to  publish  a 
proposed  rule  in  advance  of  the  event. 
Publishing  a  NPRM  and  delaying  the 
effective  date  would  effectively  suspend 
work  on  the  new  bridge,  which  would 
be  contrary  to  the  public  interest. 

Background  and  Purpose 

A  safety  zone  preventing  vessels  from 
transiting  the  Swift  Creek  channel 
beneath  the  Loop  Parkway  bridge 
because  of  construction  of  a  new  bridge 
has  been  in  effect  since  September  8. 
1998  and  will  expire  on  December  31. 
1998.  The  safety  zone  has  been  needed 
to  facilitate  the  building  of  the  center  of 
the  bridge  and  to  protect  construction 
personnel  and  the  maritime  community. 
Construction  of  the  new  bridge  has  not 
been  completed  and  therefore  and 
additional  safety  zone  preventing 
vessels  from  transiting  the  Swift  Creek 
chaimel  is  needed.  Entry  into  or 
movement  within  this  zone  is 
prohibited  unless  autiiorized  by  the 
Captain  of  the  Port. 
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Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(0  of  ^ecutive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  ^d  benefits  under 
section  6(a)(3)  6f  that  order.  It  has  not 
been  reviewed  py  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
Entry  into  this  zone  will  be  prohibited 
until  March  1.  i999.  Although  this 
regulation  prevents  traffic  from 
transiting  a  portion  of  Swift  Creek 
Channel,  Freeport,  NY,  the  effect  of  this 
regulation  will  hot  be  significant  for 
several  reasons;  there  are  alternative 
routes  around  ^e  channel;  the  closure 
is  during  the  oq-season  for  recreational 
boating;  and  extensive,  advance 
maritime  advisories  have  been  made  of 
the  channel  closure  and  will  continue  to 
be  made. 

Small  Entities  | 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  eiseq.),  the  Coast  Guard 
considered  whether  this  rule  will  have 
significant  economic  impact  on  a 
substantial  nurtber  of  small  entities. 
"Small  entities''  include  small 
businesses  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  th^ir  fields,  not-for  profit 
organizations  a^d  governmental 
jurisdictions  with  populations  of  less 
than  50,000.  Far  the  reasons  addressed 
under  the  Regx4atory  Evaluation  above, 
the  Coast  Guard  certifies  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  eiseq.)  that  this  temporary 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Ii^ormation 

I 
This  tempora|ry  final  rule  does  not 

provide  for  a  collection  of  information 

under  the  Paperwork  Reduction  Act  (44 

U.S.C.  3501  et  ieq.). 

Federalism 

The  Coast  Gv  ard  has  analyzed  this 
action  under  the  principles  and  criteria 
contained  in  Executive  Order  12612, 
and  has  determined  that  this  rule  does 
not  have  sufficient  federalism 
implications  to|  warrant  the  preparation 
of  a  FederaUsml  Assessment. 


Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figiu«  2-1, 
paragraph  34(g)  of  Commandant 
Instruction  "M16475.1.C.",  this 
temporary  final  rule  is  categorically 
excluded  from  further  environmental 
documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reports  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  l.05-l(g).  6.04-1,  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section,  165.T01-184, 
is  added  to  read  as  follows: 

§165.T01-184    Swtft  Creek  Channel, 
Freeport,  NY. 

(a)  Location:  The  safety  zone  includes 
all  waters  surrounding  the  Loop 
Parkway  Bridge  where  it  spans  Swift 
Creek  channel,  within  a  200  yard 
distance  on  either  side  of  the  bridge. 

(b)  Effective  date.  This  section  is 
effective  on  January  1, 1999,  from  8  a.m. 
until  March  1, 1999. 

(c)  Regulations.  The  general 
regulations  contained  in  section  165.23 
apply. 

P.K.  MitcheU, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port,  Long  Island  Sound. 

(FR  Doc.  9»-1882  Filed  1-26-99;  8:45  am] 

BILUNQ  COOE  4910-1S-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1,21  and  74 

[MM  Docket  No.  97-217;  FCC  98-231] 

MDS  and  ITFS  Two-Way 
Transmissions;  Correction 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

summary:  The  Federal  Communications 
Commission  published  in  the  Federal 
Register  of  November  25, 1998 
amendments  to  its  rules  to  enable 
Multipoint  Distribution  Service 
("MDS")  and  Instructional  Television 


Fixed  Service  ("ITFS")  licensees  to 
engage  in  fixed  two-way  transmissions. 
This  document  corrects  the  section 
numbers  of  the  regulations  on 
individually  licensed  125  kHz  channel 
MDS  and  ITFS  response  stations. 
Furthermore,  this  document  corrects  the 
effective  dates  of  the  rules. 
DATES:  Effective  January  25, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Jacobs,  (202)  418-7066  or 
Dave  Roberts,  (202)  418-1600,  Video 
Services  Division,  Mass  Media  Bureau. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  published  a  document  in 
the  Federal  Register  of  Jime  1, 1998  (63 
FR  29667),  adding  §  21.940.  In  FR  Doc. 
98-31334,  published  in  the  Federal 
Register  of  November  25,  1998  (63  FR 
65087),  the  Commission  inadvertently 
gave  the  same  designation  to  another 
new  rule  added  in  the  latter  document. 
This  correction  correctly  designates  the 
second  §  21.940  as  §  21.949.  In  addition, 
for  the  sake  of  consistency,  this 
correction  redesignates  the  companion 
rule  to  part  74  of  our  Rules,  §  74.940,  as 
§  74.949,  and  replaces  all  references  to 
§  21.940  or  §  74.940  in  the  document 
with  references  to  §  21.949  or  §  74.949, 
as  appropriate.  Finally,  this  correction 
clarifies  that  all  of  the  rules  adopted  in 
FR  Doc.  98-31334  are  subject  to 
congressional  review,  and  that 
§§  1.1307(b)(1),  Table  1;  21.27(d); 
21.42(c)(8);  the  amendment  to  21.201; 
21.304;  21.900(b);  21.901(d);  21.903(d); 
21.905(d)(3);  21.906(a);  21.909(c).  (d). 
(f).  (g)(6).  (h).  (i).  (k),  and  (n);  21.913(a). 
(b),  (d),  and  (e);  21.949(a).  (b),  and  (f); 
74.902(f);  74.911(d);  74.931(c)(1),  (3). 
and  (6)(ii)  and  (iii);  74.931(d)(6)(ii)  and 
(iii);  74.936(b)(3)  and  (g);  74.939(c),  (d), 
(f).  (g)(6),  (h).  (i).  (1)(1).  (2)  and  (4),  (m). 
and  (p);  74.949(a),  (b)(3)  and  (4),  and  (f); 
74.951(b);  74.965;  and  74.985(a),  (b), 
and  (d)  through  (f)  of  the  rules  adopted 
in  FR  Doc.  98-31334  are  subject  to 
approval  of  the  information  collection 
requirements  by  OMB  and  cannot 
become  effective  imtil  approval  is 
received. 

FR  Doc.  98-31334,  pubHshed  on 
November  25,  1998  (63  FR  65087),  is 
corrected  as  follows: 

1.  On  page  65087,  in  the  third 
column,  correct  the  "DATES"  caption  to 
read: 

DATES:  These  final  rules  have  been 
classified  as  a  major  action  subject  to 
congressional  review.  The  effective  date 
is  February  8,  1999.  If,  however,  at  the 
conclusion  of  the  congressional  review 
process  the  effective  date  has  been 
changed,  the  FCC  will  publish  a 
document  in  the  Federal  Register  to 
establish  the  actual  effective  date  or  to 
issue  notice  of  termination  of  the  final 
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rule  action.  In  addition,  §§  1.1307(b)(1), 
Table  1;  21.27(d);  21.42(c)(8);  the 
amendment  to  21.201;  21.304;  21.900(b); 
21.901(d);  21.903(d);  21.905(d)(3); 
21.906(a);  21.909(c).  (d).  (f),  (g)(6).  (h), 
(i),  (k).  and  (n);  21.913(a).  (b),  (d).  and 
(e);  21.949(a).  (b).  and  (f);  74.902(f); 
74.911(d);  74.931(c)(1),  (3).  and  (6)(ii) 
and  (iii);  74.931(d)(6)(ii)  and  (iii); 
74.936(b)(3)  and  (g);  74.939(c).  (d).  (f). 
(g)(6).  (h).  (i),  (1)(1),  (2)  and  (4),  (m),  and 
(p);  74.949(a).  (b)(3)  and  (4).  and  (f); 
74.951(b);  74.965;  and  74.985(a).  (b), 
and  (d)  through  (f)  contain  information 
collection  requirements  that  are  not 
effective  until  approved  by  the  Office  of 
Management  and  Budget.  The  FCC  will 
publish  documents  in  the  Federal 
Register  annoimcing  the  effective  dates 
for  those  sections. 

2.  In  parts  21  and  74.  §§21.940  and 
74.940  are  redesignated  as  §§  21.949  and 
74.949.  and  all  references  to  "§§  21.940" 
and  "74.940"  are  revised  to  read 
"21.949"  and  "74.949".  respectively. 

Dated:  January  22. 1999. 
Shiriey  S.  Suggs, 
Chief,  Publications  Branch. 
(PR  Doc.  99-1898  Filed  1-25-99;  2:09  pml 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  630 

[Docket  No.  980630163-9010-02;  I.D. 
OIISOBA] 

RIN  0648-AJ68 

Atiantic  Swordfish  Fishery; 
Management  of  Driftnet  Gear 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

summary:  NMFS  issues  this  final  rule  to 
prohibit  the  use  of  driftnet  gear  in  the 
North  Atlantic  swordfish  fishery.  The 
purpose  of  this  action  is  to  improve  the 
conservation  and  management  of  the 
North  Atlantic  swordfish  resource  and 
other  marine  resources;  specifically,  to 
reduce  bycatch  of  protected  resources  in 
a  manner  that  maximizes  the  benefit  to 
the  Nation. 

DATES:  All  provisions  of  this  final  rule 
are  effective  February  25, 1999. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review/Final  Regulatory 
Flexibility  Analysis  (EA/RIR/FRFA) 


supporting  this  action  may  be  obtained 
fitjm  Rebecca  Lent,  Chief,  Highly 
Migratory  Species  Management 
Division,  NMFS,  1315  East-West 
Highway.  Silver  Spring.  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Stevenson  or  Chris  Rogers.  301-713- 
2347  or  FAX  301-713-1917. 
SUPPLEMENTARY  INFORMATION:  The 
Atlantic  swordfish  fishery  is  managed 
under  the  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act)  and  the  Atlantic  Tunas  Convention 
Act  (ATCA).  The  Atlantic  Swordfish 
Fishery  Management  Plan  (FMP)  has 
been  issued  pursuant  to  requirements  of 
the  Magnuson-Stevens  Act.  The  FMP  is 
implemented  by  regulations  at  50  CFR 
part  630.  This  fishery  is  also  subject  to 
the  requirements  of  the  Endangered 
Species  Act  (ESA)  and  the  Marine 
Mammal  Protection  Act  (MM? A). 

Introduction 

This  rule  prohibits  the  use  of  driftnet 
gear  in  the  north  Atlantic  swordfish 
fishery.  The  intent  of  the  rule  is  to 
reduce  marine  mammal  bycatch  in  the 
swordfish  driftnet  fishery  while 
increasing  the  net  benefits  to  the  nation. 
Backgroimd  information  about  the  need 
to  address  bycatch  and  management 
concerns  in  the  Atlantic  swordfish 
driftnet  fishery  was  provided  in  the 
preamble  to  the  proposed  rule  (63  FR 
55998,  October  20, 1998)  and  is  not 
repeated  here. 

NMFS  wishes  to  address  fishery 
management  issues  in  an  efficient 
manner  that  increases  economic  benefits 
to  the  nation.  Further,  NMFS  seeks  to 
reduce  marine  mammal  takes  consistent 
with  the  MMPA  and  the  ESA.  To  do 
this.  NMFS  considered  implementing 
take  reduction  measures  and  evaluated 
the  effects  of  those  measures  on  finfish. 
protected  species,  and  administrative 
costs.  Prohibiting  the  use  of  driftnets  in 
the  North  Atlantic  swordfish  fishery 
serves  to  reduce  potential  marine 
mammal  takes  in  an  efficient  manner. 

Measiu^s  necessary  for  reducing 
marine  mammal  takes  and  for 
monitoring  this  fishery,  specifically, 
monitoring  the  limited  quota  and 
observer  coverage,  are  costly.  For  some 
alternatives  considered  to  reduce 
marine  mammal  takes,  the  costs  of 
implementation  would  exceed  the  net 
revenues  fi-om  the  landed  swordfish. 
The  swordfish  driftnets  are  used  by  a 
limited  number  of  participants  to 
harvest  a  very  small  proportion  of  the 
swordfish  quota  within  a  short  season. 
Further,  there  is  currently  no 
mechanism  to  limit  access  to  this  gear 
in  place. 


Some  of  the  fishermen  affected  by  this 
prohibition  may  choose  to  continue 
fishing  with  driftnets  for  other  species 
in  the  same  area  as  long  as  they  discard 
any  swordfish  incidentally  taken.  Some 
fishermen  that  have  participated  in  the 
swordfish  driftnet  fishery  have  stated 
that  they  would  use  driftnet  gear  to 
"target"  (to  the  extent  possible  with 
relatively  non-selective  gear)  tunas  or 
pelagic  sharks.  NMFS  has  proposed  to 
prohibit  the  use  of  driftnets  in  the 
Atlantic  tunas  fishery  in  the  draft  HMS 
FMP.  Driftnet  fishermen  have  not  used 
this  gear  to  target  pelagic  sharks  in  the 
past,  however,  high  expected  rates  of 
marine  mammal  bycatch  are  not 
consistent  with  the  objectives  of  this 
rule  or  the  draft  HMS  FMP.  Therefore, 
NMFS  seeks  comments  on  prohibiting 
the  use  of  this  gear  in  all  highly 
migratory  species  fisheries  in  order  to 
reduce  marine  mammal  takes  and 
bycatch  of  other  protected  species. 

Under  the  authority  of  the  MMPA.  the 
Atlantic  Offshore  Cetacean  Take 
Reduction  Team  (AOCTRT)  was 
convened  in  1996  to  recommend 
measures  that  would  reduce  takes  of 
marine  mammals  in  the  longline  and 
driftnet  fisheries  for  Atlantic  highly 
migratory  species  (HMS).  That  team 
submitted  a  draft  plan  to  NMFS  that 
outlined  its  recommended  measures  for 
both  fisheries.  NMFS  published  a  draft 
EA  in  1997  and  comments  were 
received,  some  indicating  preferred 
alternatives  by  constituents.  After 
consideration  of  those  comments,  the 
AOCTRT  recommendations,  and  HMS 
Advisory  Panel  comments,  f^IMFS 
proposed  those  take  reduction  measures 
applicable  to  the  pelagic  longline 
fishery  in  the  Fishery  Management  Plan 
for  Atlantic  Tunas,  Swordfish,  and 
Sharks  (HMS  FMP).  For  driftnet  gear, 
the  AOCTRT  recommended  measures, 
which  included  a  set  allocation  scheme, 
limited  access,  time/area  closure,  and 
100  percent  observer  coverage,  would 
require  excessive  administrative  costs 
and  were  not  considered  effective  at 
reducing  marine  mammal  interactions 
or  addressing  fishery  management 
concerns.  NMFS  has  instead  decided  to 
prohibit  the  use  of  driftnet  gear  in  the 
Atlantic  swordfish  fishery  in  order  to 
reduce  marine  mammal  and  sea  turtle 
takes  and  to  resolve  fishery  management 
issues. 

Comments  and  Responses 

NMFS  considered  comments  received 
on  the  1997  draft  EA  in  formulation  of 
the  proposed  rule.  In  addition,  over  300 
written  comments  (mostly  postcards) 
were  submitted  to  NMFS  and  two 
public  hearings  v.'ere  held  during  the 
60-day  comment  period  on  the  proposed 
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rule  to  prohibit  driftnets.  Three 
members  of  the  AOCTRT  and  five 
dhitnet  fishennen  submitted  comments 
to  NMFS  concerning  this  issue  during 
the  public  comment  period.  NMFS 
considered  all  comments  received  when 
drafting  the  draft  EA/RIJl/IRFA  and  the 
proposed  rule. 

Management  A  ternatives 

Comment  1:  Oriftnet  fishermen  and  an 
AOCTRT  member  continue  to  support 
the  recommended  measures  of  the 
ACXTTRT,  as  submitted  to  NMFS  in 
November  199^.  One  commenter 
indicated  support  for  implementation  of 
these  measures  on  a  trial  basis  of  1  year 
as  suggested  in  the  AOCTRP. 

Response:  For  the  driftnets.  NMFS  has 
determined  that  a  set  allocation  scheme, 
time/area  closure,  limited  entry,  and 
other  measures  would  be  cumbersome 
and  costly  to  implement  and  would  not 
guarantee  redui^ons  in  marine  mammal 
or  sea  turtle  interactions.  Conversely. 
NMFS  has  determined  that  the  AOCTRT 
longline  measures  could  be  effective 
and  NMFS  has  proposed  many  of  the 
those  recommended  measures  in  the 
draft  HMS  FMP.  One  measure 
(reduction  in  the  length  of  longline)  has 
been  proposed  to  be  implemented  for  a 
1-year  trial  period. 

Comment  2:  Two  members  of  the 
AOCTRT  believe  that  the  set  allocation 
scheme  propos^  by  that  team  would 
not  achieve  the  necessary  take 
reductions.  Ont  commenter  indicated 
that  alternative  would  be  too  costly  and 
cumbersome  to{  implement,  would  cause 
the  swordfish  quota  to  be  exceeded,  and 
would  not  achieve  the  goals  of  the 
MMPA. 

Response:  NMFS  agrees.  While  the  set 
allocation  scheme  might  reduce  the 
derby  nature  of  this  fishery,  fishermen 
may  not  be  abl9  to  avoid  marine 
mammals,  and  {this  strategy  would  leave 
NMFS  with  no  mechanism  to  close  the 
fishery  mid-season  if  authorized  take 
levels  are  exce^ed.  Further,  it  is 
possible  that  th|e  swordfish  driftnet 
quota  could  be  exceeded  under  this 
alternative.  It  is  likely  that 
administrative  costs  of  implementing 
the  recommended  driftnet  measures  in 
the  AOCTRP  would  exceed  the 
estimated  value  of  the  swordfish  driftnet 
fishery.  However,  it  is  unlikely  that  the 
overall  swordfi$h  quota  would  be 
exceeded  as  this  commenter  suggested, 
given  the  magnitude  of  the  longline/ 
harpoon  quota  relative  to  the  driftnet 
quota.  { 

Comment  3:  Over  300  commenters 
(postcard  campaign  and  others] 
expressed  theii  support  for  the 
prohibition  of  <  riflnets  in  U.S.  waters. 


Response:  This  final  rule  prohibits 
driftnets  only  in  the  Atlantic  swordfish 
fishery.  In  the  draft  HMS  FMP.  NMFS 
is  proposing  to  prohibit  the  use  of 
driftnet  gear  in  the  Atlantic  timas 
fishery.  Driftnets  are  authorized  in  the 
Southeast  Atlantic  shark  fishery  but  are 
subject  to  the  implementing  regulations 
of  the  Atlantic  Large  Whale  Take 
ReducUon  Plan  (ALWTRP).  The 
ALWTRP  regulations  would  not  apply 
to  a  shark  driftnet  fishery  in  the  Mid- 
Atlantic  Bight  or  Southern  New  England 
areas,  should  fishermen  choose  to  re- 
direct their  fishing  effort  to  sharks.  This 
shift  in  effort  is  imlikely  given  the 
limited  large  coastal  shark  quota  and 
season  and  the  low  ex-vessel  prices  for 
pelagic  and  small  coastal  sharks  relative 
to  large  coastal  sharks. 

Comment  4:  Some  commenters 
supported  the  marine  mammal  bycatch 
limit.  One  commenter  felt  that  it  should 
be  a  comprehensive  mammal  limit,  not 
an  individual  species  limit.  This 
alternative  would  allow  the  fishery  to 
operate  and  would  keep  takes  below  the 
Potential  Biological  Removal  (PBR)  level 
for  each  species. 

Response:  NMFS  concluded  that  the 
marine  mammal  bycatch  limit 
alternative  would  be  costly  and 
burdensome  to  implement,  regardless  if 
it  was  by  species  or  for  all  species 
combined.  This  alternative  would  not 
guarantee  that  marine  manmial  takes 
would  be  below  the  PBR  level  for  each 
strategic  stock  or  that  the  fishery  would 
be  able  to  take  the  swordfish  driftnet 
quota  prior  to  closiue  based  on  marine 
mammal  take.  Further,  the  marine 
mammal  bycatch  limit  on  a  by-vessel 
limit  would  not  reduce  the  derby  nature 
of  the  fishery  that  results  fitim  a  limited 
swordfish  quota. 

Comment  5:  Commenters  indicated 
that  NMFS  had  implemented  the  Pacific 
Offshore  Cetacean  Take  Reduction  Plan 
(PCTRP)  for  the  west  coast  driftnet 
fishery  and  that  it  was  inconsistent  not 
to  implement  the  AOCTRP. 

Response:  In  1997,  NMFS  published 
regulations  that  implemented  the 
majority  of  the  recommendations  of  the 
PCTRP.  Current  data  indicate  that  the 
bycatch  reduction  measures  required  by 
the  new  regulations  appear  to  be 
successful  in  reducing  incidental  takes 
of  cetaceans  to  biologically  sustainable 
levels  in  the  California/Oregon  drift 
gillnet  fishery  for  thresher  shark  and 
swordfish.  However,  the  Atlantic  and 
Pacific  driftnet  fisheries  present  very 
different  challenges,  both  in  bycatch 
reduction  and  fishery  management. 
Atlantic  driftnet  fishermen  indicated 
that  the  derby  nature  of  the  fishery 
results  in  high  marine  mammal  takes  in 
the  Atlantic  Ocean,  whereas  there  is  no 


quota  system  for  Pacific  swordfish  that 
might  create  a  similar  accelerated  derby 
fishery. 

Further,  many  of  the  measures 

considered  by  NMFS  and  the  AOCTRT 
were  rejected  by  the  Pacific  Offshore 
Cetacean  Take  Reduction  Team  (PCTRT) 
as  too  restrictive,  too  costly,  or  too 
difficult  to  enforce  (e.g.,  marine 
mammal  bycatch  limit,  100  percent 
observer  coverage,  time/area  closures, 
set  allocation  scheme.)  That  team 
concluded,  and  NMFS  agrees,  that  set 
allocations  would  be  complicated  to 
calculate  and  difficult  to  enforce.  In 
addition,  the  PCTRT  concluded  that 
placing  a  quota  on  the  number  of  sets 
does  not  reward  fishermen  that  have 
low  marine  mammal  entanglement 
rates.      

The  PCTRT  also  rejected  the 
alternative  of  time/area  closures.  They 
felt  that  this  strategy  might  encourage 
fishermen  to  fish  during  poor  weather 
and  place  fishermen  at  a  greater  safety 
risk.  In  addition,  time/area  closures 
might  increase  takes  of  other  species  of 
marine  mammals  due  to  seasonal 
concentrations  of  those  animals  in  the 
fishing  grounds.  Analysis  of  observer 
data  did  not  indicate  significant 
relationships  between  areas  fished  and 
cetacean  entanglement.  Time/area 
closures  were  also  rejected  by  the 
PCTRT,  because  they  would  be  difficult 
and  costly  to  enforce. 

Comment  6:  Some  commenters 
opposed  the  transfer  of  driftnet  quota  to 
the  longline  category  and  supported 
"retiring"  that  quota.  One  commenter 
indicated  that  marine  mammal 
mortalities  or  injuries  would  not  be 
reduced  to  levels  below  PBR  (except  for 
harbor  porpoise)  if  the  quota  was 
transferred  to  the  longline  fishery. 
Concern  was  expressed  that  mortality 
reductions  were  overstated  given  that 
NMFS  has  not  estimated  the  level  of 
serious  injuries  to  marine  mammals  as 
a  result  of  longline  interactions. 

Response:  l^vIFS  is  required  by  the 
Magnuson-Stevens  Act  to  provide  U.S. 
fishermen  with  a  "reasonable 
opportimity"  to  catch  the  entire  U.S. 
swordfish  quota  that  is  adopted  by 
ICCAT.  Similarly,  ATCA  provides  that 
no  regulation  may  have  the  effect  of 
increasing  or  decreasing  an  ICCAT 
quota.  Thus.  NMFS  cannot  simply 
"retire"  the  driftnet  quota. 

Mortalities  in  the  pelagic  longUne 
fishery  have  exceeded  PBR  for  the  short- 
finned  pilot  whale.  The  annual  marine 
mammal  bycatch  rate  in  this  fishery  is 
based  only  on  incidental  mortalities  and 
does  not  include  those  animals  that  are 
incidentally  injured.  NMFS  is  currently 
developing  biological  criteria  for 
determining  what  constitutes  a  serious 
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injury  to  a  marine  mammal  that  is 
injured  incidental  to  conunercial  fishing 
operations.  NMFS'  consideration  of 
marine  mammal  injuries  that  occuir 
incidental  to  the  pelagic  longUne  fishery 
will  likely  result  in  a  combined 
mortality  and  serious  injiuy  rate  which 
is  higher  than  the  current  level.  The 
proposed  take  reduction  measures  in  the 
HMS  FMP  should  offset  this  increase. 
Comment  7:  One  commenter  stated 
that  NMFS  needs  to  take  similar 
restrictive  measures  to  reduce  protected 
species  takes  in  the  longline  fishery. 

Response:  NMFS  agrees  that  protected 
species  bycatch  in  the  longline  fishery 
needs  to  be  reduced  and  has  proposed 
take  reduction  measures  for  the  longline 
fishery  in  the  draft  HMS  FMP.  These 
measures  include  gear  restrictions, 
educational  workshops,  and  time/area 
closures. 

Comment  8:  One  commenter 
supported  the  alternative  that  includes 
closure  of  right  whale  critical  habitat  to 
pelagic  driftnet  fishing,  100-percent 
observer  coverage,  limited  entry  for  the 
driftnet  fishery  under  the  authority  of 
the  MMPA,  and  mandatory  educational 
workshops. 

Response:  NMFS  agrees  that  closing 
the  winter  driftnet  fishery  in  the  Mid- 
Atlantic  Bight  would  be  beneficial  and 
would  likely  reduce  bycatch  of  common 
dolphins.  However,  the  August  1998 
driftnet  fishery  exceeded  the  PBR  level 
for  common  dolphins  by  capturing  254 
common  dolphins  in  the  Northeast 
Coastal  fishing  grounds.  Further,  NMFS 
realizes  that  100-percent  observer 
coverage  would  be  necessary  for 
swordfish  driftnets  where  potential  take 
rates  are  quite  high  and  extremely 
variable.  It  is  difficult  to  project  catch 
rates  of  target  or  non-target  species  in 
this  fishery.  NMFS  agrees  that 
educational  workshops  could  be  very 
useful  in  reducing  bycatch  or  bycatch 
mortality  of  protected  species  and  has 
proposed  mandatory  educational 
workshops  for  pelagic  longline 
fishermen  in  the  draft  HMS  FMP. 
However,  given  other  considerations 
such  as  the  derby  nature  of  the  fishery 
and  the  natiu«  of  the  driftnet  gear, 
workshops  alone  would  not  sufficiently 
reduce  marine  mammal  takes.  Further, 
the  combination  of  some  of  these 
measures  would  costs  more  to 
administer  than  the  net  revenue  of 
swordfish  caught  in  driftnets. 

Comment  9:  One  commenter  did  not 
support  the  alternative  that  the  fishery 
bear  part  of  the  administrative  costs  by 
purchasing  a  vessel  monitoring  system 
unit  and  paying  for  observer  coverage. 

Response:  The  costs  to  implement  a 
set  allocation  scheme  are  so  large  and 
the  implementation  strategy  so 


aunbersome,  that  NMFS  sought  to 
develop  additional  alternatives  that 
might  facilitate  implementation  of  the 
AOCTRP,  given  hmited  NMFS  funding. 
If  industry  participants  did  not  pay  for 
these  programs,  costs  of  implementation 
would  have  been  even  higher. 

Comment  10:  One  commenter  stated 
that  NMFS'  proposed  plan  does  not 
eliminate  risk  to  marine  mammals  due 
to  transfer  of  the  quota  and  that 
mortaUty  in  vulnerable  fish  species  may 
be  increased. 

Response:  Large  coastal  sharks  are 
caught  at  higher  rates  by  driftnets; 
however,  other  finfish  species  are 
caught  more  fi^uently  by  pelagic 
longlines.  NMFS  has  proposed  bycatch 
reduction  measures  for  pelagic  longlines 
in  the  draft  HMS  FMP  that  may 
counteract  some  of  the  increased 
mortality  as  a  result  of  increased 
longline  fishing  pressure.  However,  the 
amount  of  transferred  driftnet  swordfish 
quota  is  so  small,  relative  to  the  existing 
longline  swordfish  quota,  that  impacts 
to  finfish.  turtles,  and  marine  mammals 
from  increased  longline  fishing  effort 
would  be  minimal.  Further,  NMFS  has 
proposed  marine  mammal  take 
reduction  measures  in  the  HMP  FMP  to 
reduce  takes  of  strategic  stocks  of 
marine  mammals  by  pelagic  longlines. 

Procedural  Issues 

Comment  1 1 :  NMFS  was  encouraged 
to  transfer  driftnet  observer  funding  to 
the  longhne  observer  program. 

Response:  NMFS  wrill  consider  this 
when  making  programmatic  decisions. 
Observer  coverage  is  assessed  on  an 
annual  basis  considering  both  finfish 
and  protected  species  bycatch  issues. 

Comment  12:  A  commenter 
questioned  the  validity  of  closing  a 
fishery  based  on  administrative  costs 
exceeding  fishery  revenues.  NMFS  was 
questioned  as  to  how  decisions  would 
be  made  in  other  fisheries  where  this 
might  be  the  case. 

Response:  NMFS  has  based  this 
decision  not  only  on  the  administrative 
costs  of  the  alternatives  but  also  on  the 
effectiveness  of  the  measures  in 
reducing  bycatch  and  fishery 
management  objectives.  Fisheries  are 
managed  on  a  case-by-case  basis 
depending  on  the  circumstances  of  the 
fishery  and  the  objectives  of  the  relevant 
laws  and  fishery  management  plans. 

Comment  13:  Commenters  expressed 
fiiistration  with  the  preferred  alternative 
of  banning  driftnets,  given  the 
participation  of  team  members  in  the 
take  reduction  plan  process. 
Commenters  indicated  that  the  take 
reduction  plan  process  should  allow 
fisheries  to  continue  while  take 
reduction  measures  are  implemented.  A 


commenter  also  indicated  that  at  no 
time  during  the  course  of  the 
negotiations,  did  NMFS  indicate  that 
closing  the  fishery  was  an  option. 

Response:  NMFS  participated  in  the 
tfike  reduction  process  in  good  faith. 
However,  upon  consideration  of  the 
AOCTRP,  and  the  subsequent 
amendment  to  the  Biological  Opinion 
that  considered  new  data,  NMFS 
responded  with  an  additional 
alternative  of  the  marine  mammal 
bycatch  limit.  NMFS  considered  broader 
fishery  management  issues  in 
conjunction  with  the  take  reduction 
alternatives,  and  analyzed  the 
alternatives,  including  prohibiting  the 
use  of  driftnets  in  the  swordfish  fishery, 
and  illustrated  reasons  for  doing  so,  in 
the  draft  EA  pubhshed  in  1997. 

Comment  1 4:  Commenters  indicated  a 
preference  that  take  reduction  plans  be 
implemented  under  the  authority  of  the 
MMPA,  not  the  Magnuson-Stevens  Act 
or  ATCA. 

Response:  NMFS  disagrees  and 
supports  implementing  this  rule  under 
the  authority  of  the  Magnuson-Stevens 
Act.  Implementing  rules  under  multiple 
authorities  results  in  a  more 
comprehensive  analysis  of  all  impacts 
and  highlights  the  consistent  objectives 
found  in  all  applicable  laws.  NMFS 
examined  fishery  management  issues 
regarding  take  reduction  alternatives  in 
the  swordfish  fishery  in  part,  l}ecause 
the  AOCTRT  feh  that  the  derby  fishing 
conditions  contributed  to  escalating 
marine  mammal  bycatch.  In  this  fishery, 
measures  to  address  international  and 
domestic  management  objectives  can 
affect  marine  mammal  takes  and, 
therefore,  NMFS  is  implementing  this 
rule  under  the  authority  of  the 
Magnuson-Stevens  Act. 

Conmient  15:  One  commenter 
believed  that  allowing  the  continuation 
of  either  the  longline  fishery  or  the 
driftnet  fishery  without  a  take  reduction 
plan  in  place  is  a  clear  violation  of  the 
mandates  of  the  MMPA. 

Response:  NMFS  has  proposed  take 
reduction  measures  for  pelagic  longlines 
in  the  draft  HMS  FMP.  It  is  the  intention 
of  NMFS  that  take  reduction  measures 
for  pelagic  longlines  be  finalized  in 
1999.  This  rule  prohibits  the  use  of 
driftnets  in  the  Atlantic  swordfish 
fishery.  Additionally,  the  draft  HMS 
FMP  has  a  proposal  to  prohibit  driftnets 
in  the  Atlantic  tunas  fishery. 

Environmental  Assessment 

Comment  16:  One  commenter 
believed  that  NMFS  overestimated  the 
costs  to  implement  the  options. 

Response:  NMFS  analyzed  the  costs  to 
the  Government  associated  with 
managing  driftnets  in  the  swordfish 
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fishery  in  recent!  years.  These  costs  are 
estimates  based  on  existing  programs 
throughout  NM^S  and  serve  as  an 
indicator  of  the  felative  costs  associated 
with  each  alternative. 

Comment  1 7:  t)ne  commenter 
believed  that  in<treased  takes  of 
protected  specias,  especially  sea  turtles, 
in  the  1998  drifttiet  season  may  be  a 
result  of  increased  stock  sizes  of 
protected  specieis. 

Response:  NMFS  acknowledges  that 
future  stock  assessments  of  protected 
species  could  reflect  increased  stock 
size,  and  hence,  may  result  in  increased 
PBR  levels.  However,  at  this  time, 
NMFS  must  project  marine  mammals 
and  sea  turtles  under  the  MMPA  and 
ESA  and  must  adhere  to  ciurent  PBR 
estimates.  In  the!  future,  take  reduction 
measures  and  P^R  estimates  may  be 
adjusted  if  warrvited. 

Comment  18:  One  commenter 
indicated  that  >^FS'  conclusory 
statements  about  finish  impacts 
resulting  from  t^ansferral  of  quota  into 
the  pelagic  long|ine  category  were 
understated.       I 

Response:  NMFS  analyzed  existing 
data  and  concluded  that  increasing 
longline  quota  liay  incrementally 
increase  catch  rates  of  undersized 
swordfish,  blueftn  tima,  marlins.  and 
pelagic  sharks.  ( latches  of  large  coastal 
sharks  are  likely  to  decrease  as  a  result 
of  the  quota  transfer.  NMFS  has 
proposed  bycatdh  reduction  measures 
for  pelagic  longljines  in  the  HMS  FMP. 
including  a  timq/area  closure  to  protect 
juvenile  swordfish. 

Comment  19:  One  commenter  thought 
that  it  was  accefitable  to  place  an 
observer  in  an  enforcement  role  under 
the  marine  mampnal  bycatch  limit.  This 
person  stated  that  the  Inter-American 
Tropical  Tuna  Qommission  has  not 
encountered  su(&  problems. 

Response:  NMFS  places  observers  on 
Atlantic  Bshing  vessels  to  collect  data, 
not  to  track  intej-actions  of  protected 
species  in  real  ti|me.  Observers  are 
currently  overwhelmed  with  a  heavy 
workload,  and  are  expected  to  work  in 
difficult  conditions.  Further,  NMFS 
does  not  desire  to  place  an  observer  in 
an  enforcement  role  because  the  driftnet 
observers  are  ndt  NMFS  employees; 
they  are  contract  employees.  U.S.  Coast 
Guard  funding  i^  limited  and  is  not 
controlled  by  NMFS.  Therefore,  it  can 
not  ignore  the  comments  concerning  at- 
sea  enforcement  costs  submitted  by  the 
U.S.  Coast  Guar^  during  development  of 
this  rule  and  thd  HMS  FMP. 

Comment  20:  (A  commenter  disagreed 
with  NMFS'  coi^cem  that  under  an 
overall  marine  ipammal  bycatch  limit, 
the  PBR  level  c0idd  be  exceeded  for 
some  species  if  ^  large  number  of 


vessels  captured  that  species 
exclusively.  The  commenter  stated  that 
such  a  phenomenon  is  imhkely. 

Response:  NMFS  disagrees.  In  August 
1998.  one  driftnet  set  captured  42 
common  dolphins.  Admittedly,  this 
appears  to  be  an  anomaly,  but  such  a  set 
could  be  repeated,  considering  the 
concentration  of  marine  life  and  food 
sources  on  the  fishing  groimds  during 
that  time  of  the  year. 

Changes  From  the  Proposed  Rule 

NMFS  chemges  the  proposed  semi- 
annual directed  fishery  quota  to  remove 
the  driftnet  allocation  in  §  630.24(b)(2). 
The  proposed  rule  inadvertently 
omitted  this  change.  Further, 
§  630.24(b)(1)  should  have  been  left 
unchanged  fi-om  the  existing  regulations 
because  swordfish  driftnets  were  legally 
used  in  the  North  Atlantic  diuing  the 
1998  fishing  year.  Editorial  changes 
have  been  made  and  typographical 
errors  have  been  corrected  in  the  final 
rule. 

Classification 

This  final  rule  is  published  under  the 
authority  of  the  Magnuson-Stevens  Act, 
16  U.S.C.  1801  et  seq.,  and  ATCA,  16 
U.S.C.  971  et  seq. 

NMFS  prepared  a  FRFA.  NMFS  has 
concluded  that  this  action  to  prohibit 
the  use  of  driftnet  gear  in  the  Atlantic 
swordfish  fishery  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  a  result  of 
temporary  closures  of  the  driftnet 
fishery,  fishermen  who  have  used  this 
gear  have:  (1)  transferred  fishing  effort 
into  the  longline/harpoon  category  in 
order  to  teike  advantage  of  the 
transferred  swordfish  quota  from  the 
driftnet  category,  (2)  fished  for  other 
species  with  other  fishing  gears.  (3)  used 
driftnets  for  other  highly  migratory 
species,  including  Pacific  species  or  (4) 
exited  commercial  fishing.  Therefore, 
the  FRFA  assumes  that  fishermen, 
during  the  time  they  would  normally 
fish  for  swordfish  with  a  driftnet,  would 
fall  into  one  of  these  four  categories. 
Seventeen  driftnet  vessels  were 
considered  to  be  the  universe  of  affected 
small  entities  in  this  analysis.  Under  the 
preferred  alternative,  each  of  these 
scenarios  results  in  greater  than  a  5- 
percent  decrease  in  gross  revenues  for 
more  than  20  percent  of  the  affected 
entities,  or  would  cause  greater  than  2 
percent  of  the  affected  entities  to  be 
forced  to  cease  operations.  Therefore, 
regardless  of  which  activity  any 
individual  driftnet  fisherman  pursues 
should  the  proposed  action  be 
implemented,  the  RFA  thresholds  for 
significant  impact  are  expected  to  be 
exceeded. 


The  other  alternatives  considered 
include  the  status  quo,  a  set  allocation 
scheme  to  reduce  the  derby  nature  of 
the  fishery  (with  associated  measures), 
and  a  marine  mammal  bycatch  limit 
(with  associated  measures).  These 
alternatives  may  have  lesser  economic 
impacts  on  the  driftnet  participants; 
however,  none  of  those  alternatives 
guarantee  reduced  takes  of  marine 
mammals  and,  further,  do  not  eliminate 
such  fishery  management  concerns  as 
the  increasing  costs  to  manage  this 
limited  fishery.  Further,  the 
management  costs  of  the  preferred 
alternative  relating  to  the  value  of  the 
swordfish  gear  quota  compares 
favorably  with  the  costs  of  managing  the 
pelagic  longline  fishery.  The  RIR 
provides  further  discussion  of  the 
economic  effects  of  all  the  alternatives 
considered.  Given  that  the  alternative 
selected  by  NMFS  is  to  permanently 
close  the  driftnet  fishery  for  swordfish, 
there  are  no  measures  which  would 
minimize  the  economic  impact  on  small 
entities.  A  copy  of  this  analysis  is 
available  fi-om  NMFS  (see  ADDRESSES).    . 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

This  action  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  subject  to  OMB  review 
under  the  Paperwork  Reduction  Act. 

NMFS  reinitiated  formal  consultation 
for  all  HMS  commercial  fisheries  on 
September  25, 1996,  and  again  on 
August  12, 1997,  under  section  7  of  the 
ESA.  In  Biological  Opinions  issued  on 
May  29, 1997,  and  August  29, 1997, 
NMFS  concluded  that  operation  of  the 
harpoon  fishery  is  not  likely  to 
adversely  affect  the  continued  existence 
of  any  endangered  or  threatened  species 
under  NMFS'  jurisdiction  and  that 
operation  of  the  longline  fishery  may 
adversely  affect,  but  may  not  jeopardize, 
the  continued  existence  of  any 
endtmgered  or  threatened  species  under 
NMFS  jurisdiction.  Conversely,  it  was 
concluded  that  driftnet  fishing  for 
swordfish  in  the  Northeast  and  the  Mid- 
Atlantic  and  for  sharks  in  the  Southeast 
will  jeopardize  the  continued  existence 
of  the  northern  right  whale.  A 
temporary  rule  under  the  authority  of 
the  ESA  implemented  time/area 
closures  for  driftnet  gear  in  the 
northeast  as  an  interim  measure. 
Another  rulemaking  implemented  a  take 
reduction  plan  for  Atlantic  large  whales 
in  the  southeast  United  States  under  the 
MMPA.  This  final  rule  will  hirther 
reduce  the  likelihood  of  interactions 
between  driftnet  gear  and  northern  right 
whales. 


Federal  Register /Vol.  64,  No.  17 /Wednesday,  January  27,  1999 /Rules  and  Regulations  4059 


List  of  Subjects  in  50  CFR  Part  630 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements.  Treaties. 

Dated:  January  21, 1999. 
Rolland  A.  Schmitten, 

Assitant  Adminsitmtor  for  Fisheries,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  630,  is  amended 
as  follows: 

PART  630— ATLANTIC  SWORDFISH 
FISHERY 

1.  The  authority  citation  for  part  630 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq.  and  16 
U.S.C.  971  et  seq. 

2.  In  §  630.3,  paragraph  (b)  is 
amended  by  removing  the  words  "or 
gilhiet". 

3.  In  §  630.7,  paragraphs  (p),  (s),  and 
(t)  are  revised,  and  paragraphs  fbb)  and 
(cc)  are  redesignated  as  paragraphs  (aa) 
and  (bb)  respectively,  to  read  as  follows: 

§630.7    Prohibitions. 

***** 

(p)  Fish  for  Atlantic  swordfish  with  a 
driftnet  or  possess  an  Atlantic  swordfish 
on  board  a  vessel  with  a  driftnet  on 
board,  as  specified  in  §  630.22. 

***** 

(s)  Diuing  a  closure  of  the  directed 
fishery  under  §  630.25(a)(1)  or  (b),  on 
board  a  vessel  using  or  having  on  board 
the  specified  gear,  fish  for  swordfish,  or 
possess  or  land  swordfish  in  excess  of 
the  bycatch  limits,  as  specified  in 
§  630.25(c). 

(t)  On  board  a  vessel  using  or  having 
on  board  gear  other  than  longline  or 
harpoon,  fish  for  swordfish,  or 
possessing  or  landing  swordfish  in 
excess  of  the  bycatch  limit,  as  specified 
in  §  630.25(d). 
*        •        »        *        * 

4.  Section  630.22  is  revised  to  read  as 
follows: 

§  630.22    Gear  restrictions. 

No  driftnet  may  be  used  to  fish  for 
swordfish  from  the  North  or  South 
Atlantic  swordfish  stocks.  An  Atlantic 
swordfish  may  not  be  possessed  on 
board  or  harvested  by  a  vessel  using  or 
having  on  board  a  driftnet. 

5.  In  §  630.24,  paragraphs  (a)(1),  (b)(2), 
and  (e)(1)  are  revised,  paragraph  (a)(3)  is 
removed  and  (f)  is  removed  and 
reserved  to  read  as  follows: 

§630.24    Quotas. 

(a)  Applicability.  (1)  A  swordfish 
harvested  fi-om  the  North  Atlantic 
swordfish  stock  by  a  vessel  of  the 
United  States  other  than  one 
participating  in  the  recreational  fishery 


is  counted  against  the  directed-fishery 
quota  or  the  bycatch  quota.  A  swordfish 
harvested  by  longline  or  harpoon  and 
landed  before  the  effective  date  of  a 
closure  for  that  gear,  pursuant  to 
§  630.25(a)(1),  is  counted  against  the 
directed-fishery  quota.  After  a  closure,  a 
swordfish  landed  by  a  vessel  using  or 
possessing  gear  for  which  bycatch  is 
allowed  under  §  630.25(c)  is  counted 
against  the  bycatch  allocation  specified 
in  paragraph  (c)  of  this  section. 
Notwithstanding  these  provisions,  a 
swordfish  harvested  by  a  vessel  using  or 
possessing  gear  other  than  longline. 
harpoon,  or  rod  and  reel  is  counted 
against  the  bycatch  quota  specified  in 
paragraph  (c)  of  this  section  at  all  times. 
•        •        *        •        • 

(b)  Directed-fishery  quotas.  *  *  * 
(2)  The  annual  directed  fishery  quota 
for  the  North  Atlantic  swordfish  stock 
for  the  period  June  1, 1999,  through  May 
31,  2000,  is  2,033.2  mt  dw.  The  quota 
is  divided  into  two  equal  semiannual 
quotas  of  1016.6  mt  dw,  one  for  the 
period  June  1  through  November  30, 
1999,  and  the  other  for  the  period 
December  1,  1999,  through  May  31, 
2000. 
***** 

(e)  Inseason  adjustments.  (1)  NMFS 
may  adjust  the  December  1  through  May 
31  semiannual  directed  fishery  quota  to 
reflect  actual  catches  during  the  June  1 
•  through  November  30  semiannual 
period,  provided  that  the  12-month 
directed-fishery  quota  is  not  exceeded. 
***** 

6.  In  §  630.25,  the  section  heading  and 
paragraphs  (a)(1)  and  (c),  and  the 
introductory  text  to  paragraph  (d)  are 
revised  to  read  as  follows: 

§  630.25    aosures  and  Incidental  catch 
limits. 

(a)  Notification  of  a  closure.  (1)  When 
the  directed-fishery  annual  or 
semiannual  quota  specified  in  §630.24 
is  reached,  or  is  projected  to  be  reached, 
NMFS  will  publish  notification  in  the 
Federal  Register  closing  the  directed- 
fishery  for  fish  from  the  North  Atlantic 
swordfish  stock  or  from  the  South 
Atlantic  swordfish  stock,  as  appropriate. 
The  effective  date  of  such  notification 
will  be  at  least  14  days  after  the  date 
such  notification  is  filed  at  the  Office  of 
the  Federal  Register.  The  closure  will 
remain  in  effect  until  additional 
directed-fishery  quota  becomes 
available. 
***** 

(c)  Bycatch  limits  during  a  directed- 
fishery  closure.  (1)  EKuing  a  closure  of 
the  directed  fishery,  aboard  a  vessel 
using  or  having  aboard  a  longline  and 
not  having  aboard  harpoon  gear — 


(i)  A  person  may  not  fish  for 
swordfish  from  the  North  Atlantic 
swordfish  stock;  and 

(ii)  No  more  than  15  swordfish  per 
trip  may  be  possessed  in  the  North 
Atlantic  Ocean,  including  the  Gulf  of 
Mexico  and  Caribbean  Sea,  north  of  5 
degrees  N.  lat.,  or  landed  in  an  Atlantic, 
Gulf  of  Mexico,  or  Caribbean  coastal 
state.  The  Assistant  Administrator  may 
modify  or  change  the  bycatch  limits 
upon  publication  of  notice  in  the 
Federal  Register  pursuant  to  the 
notification  requirements  and 
procedures  in  paragraph  (a)(1)  of  this 
section.  Changes  in  the  bycatch  limits 
will  be  based  upon  the  length  of  the 
directed  fishery  closure  as  well  as  the 
estimated  catch  per  vessel  in  the  non- 
directed  fishery. 

(2)  During  a  closure  of  the  directed 
fishery,  aboard  a  vessel  using  or  having 
aboard  harpoon  gear — 

(i)  A  person  may  not  fish  for 
swordfish  bom  the  North  Atlantic 
swordfish  stock;  and 

(ii)  No  swordfish  may  be  possessed  in 
the  North  Atlantic  Ocean,  including  the 
Gulf  of  Mexico  and  Caribbean  Sea,  north 
of  5°  N.  latitude,  or  landed  in  an 
Atlantic,  Gulf  of  Mexico,  or  Caribbean 
coastal  state. 

(d)  Bycatch  limits  in  the  non-directed 
fishery.  On  board  a  vessel  using  or 
having  on  board  gear  other  than 
harpoon  or  longline,  other  than  a  vessel 
in  the  recreational  fishery— 
***** 

|FR  Doc.  99-1872  Filed  1-2&-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Oocicet  No  981231335-8335-01;  1.0. 
122498B] 

RIN  0648-AM14 

Fisheries  of  the  Northeastern  United 
States;  Northeast  Multi  species 
Fishery;  Framewor1(  Adjustment  26; 
Correction 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  an  instruction  in  the 
regulatory  text  for  the  final  rule  to 
implement  Framework  Adjustment  26, 
which  was  published  on  Friday.  January 
15,  1999. 
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DATES:  Effective  January  19,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  A.  Murphy,  Fishery  Policy 
Analyst.  978-281-9252. 

SUPPtEMENTARV  INFORMATION: 

Need  for  Correction 

Framework  Adjustment  26,  which 
was  published  in  the  Federal  Register  of 
January  15,  1999  (64  FR  2601),  revised 
a  portion  of  th«  regulatory  text  for  the 
GOM  Inshore  ( llosure  Areas 


(§  648.81(g)(1)).  In  FR  Doc.  99-1000, 
amendatory  instruction  4.  revised 
paragraph  (g)(1)  to  §  648.81  and  is 
corrected  to  revise  the  "introductory 
text"  to  paragraph  (g)(1)  to  §648.81. 
This  correction  sets  out  the  amendatory 
instruction  4.  to  include  the  omitted 
language. 

Correction  of  Publication 

On  page  2603,  in  the  second  column, 
amendatory  instruction  4.  is  corrected  to 
read  as  follows: 


"4.  In  §  648.81,  paragraphs  (d)  and 
(g)(1)  introductory  text  are  revised  and 
paragraph  (o)  is  added  to  read  as 
follows:" 

Dated:  January  22, 1999. 
Rolland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  99-1877  Filed  1-26-99;  8:45  am] 
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Vol.  64,  No.  17 

Wednesday,  January  27,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put^lic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 
[Docket  No.  89-ANE-44] 
RIN  2120-nAA64 

Airworthiness  Directives;  Hartzell 
Propeller  inc.  ( )HC-(  )2Y( )-{ ) 
Propellers 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  priority  letter  airworthiness 
directive  (AD)  90-02-23  by  adopting  a 
new  AD  applicable  to  Hartzell  I^opeller 
Inc.  ( )HC-(  )2Y( )-( )  propellers.  Priority 
letter  AD  90-02-23  currently  requires 
repetitive  visual  inspections  of  propeller 
hubs  for  cracks  using  a  lOX  glass,  and, 
if  necessary,  removal  and  replacement 
of  cracked  hubs  with  serviceable  parts. 
This  proposal  would  change  the 
frequency  and  method  of  inspection  by 
requiring  initial  and  repetitive  eddy 
current  inspections  (EC!)  of  the 
propeller  hub  fillet  radius  for  cracks.  In 
addition,  this  proposed  AD  would  allow 
installation  of  an  improved  design 
propeller  hub  as  terminating  action  to 
the  repetitive  ECI.  This  proposal  is 
prompted  by  reports  of  cracked 
propeller  hubs  foimd  in  service  after 
they  had  been  inspected  in  accordance 
writh  the  visual  inspections  required  by 
the  priority  letter  AD.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  improve  the  method  for 
detecting  propeller  hub  cracks,  which 
can  result  in  an  inflight  separation  of 
propeller  blades  and  damage  to  the 
aircraft. 

DATES:  Comments  must  be  received  by 
March  29,  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  89-ANE- 


44,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop@faa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line.  Comments 
may  be  inspected  at  this  location 
between  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Hartzell  Propeller  Inc.,  Technical 
Publications  Department,  One  Propeller 
Place,  Piqua,  OH  45356;  telephone  (937) 
778-4299,  fax  (937)  778-^365.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tomaso  DiPaolo,  Aerospace  Engineer, 
Chicago  Aircraft  Certification  Office, 
FAA,  Small  Airplane  Directorate,  2300 
East  Devon  Avenue,  Des  Plaines,  IL 
60018;  telephone  (847)  294-7031,  fax 
(847) 294-7834. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
nimiber  and  be  submitted  in  tripUcate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 


postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  89-ANE-44 . ' '  The       •■ 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  89-ANE-44,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  January  22.  1990.  the  Federal 
Aviation  Administration  (FAA)  issued 
priority  letter  airworthiness  directive 
(AD)  90-02-03,  applicable  to  Hartzell 
Propeller  Inc.  ( )HC-(  )2Y( )-( )  propellers 
specified  by  serial  number,  which 
requires  repetitive  (50  hour  intervals) 
visual  inspections  of  propeller  hubs  for 
cracks  using  a  lOX  glass,  and,  if 
necessary,  removal  and  replacement  of 
cracked  hubs  with  serviceable  parts. 
That  action  was  prompted  by  reports  of 
cracked  propeller  hubs. 

Since  the  issuance  of  that  priority 
letter  AD,  the  FAA  has  received  fifteen 
reports  of  cracked  propeller  hubs  that 
warrant  that  the  visual  inspection 
requirement  be  removed  and  replaced 
with  an  eddy  current  inspection 
requirement.  Also,  since  five  of  the 
fifteen  reports  were  of  cracked  hubs 
whose  serial  nimiber  or  model  number 
were  outside  the  serial  number  and 
model  number  Umitation  denoted  in  the 
priority  letter  AD,  there  is  a  need  to 
expand  the  Ust  of  affected  propeller 
models  and  not  limit  it  by  serial 
number.  In  addition,  the  priority  letter 
AD  required  that  propellers  be 
inspected  if  they  were  installed  on  any 
aircraft  with  Lycoming  TIO-540  series 
engines  and  IO-540  series  engines  rated 
at  260  horsepower  or  higher  certificated 
in  any  category.  None  of  the  reports 
received  since  the  issuance  of  the 
priority  letter  AD  support  this  general 
applicability  requirement  and  it  has 
been  revised  to  address  propellers 
installed  on  Piper  PA-32( )  aircraft  with 
Textron  Lycoming  540  series  engines 
rated  at  300  HP  or  higher,  and  Britten 
Norman  BN-2( )  aircraft  with  Textron 
Lycoming  540  series  engines.  Note  that 
five  of  the  fifteen  reports  do  document 
the  continued  need  to  inspect  propellers 
installed  on  any  agricultural  or  acrobatic 
aircraft. 
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The  FAA  has  neviewed  and  approved 
the  technical  contents  of  Hartzell 
Propeller  Inc.  Service  Bulletin  (SB)  No. 
HC-SB-61-227,]dated  January  16. 1998. 
that  describes  prbcedures  for  eddy 
current  inspections  (EQ)  of  propeller 
hub  fillet  radius  tor  cracks,  and  also 
describes  procedures  for  installation  of 
an  improved  deagn  propeller  hub. 

Since  an  unsafe  condition  has  been 
identified  that  i^  likely  to  exist  or 
develop  on  othe^  propellers  of  this  same 
type  design,  the  proposed  AD  would 
supersede  priority  letter  AD  90-02-03 
to  expand  the  models  of  propellers 
affected  and  to  require  initial  and 
repetitive  (150  hour  intervals)  ECI  of 
propeller  hub  fillet  radius  for  cracks, 
and.  if  necessary,  removal  ft'om  service 
of  cracked  hubs  &nd  replacement  with 
serviceable  parti  In  addition,  this  AD 
allows  installati()n  of  an  improved 
design  propeller!  hub  as  terminating 
action  to  the  repetitive  ECI.  The  actions 
are  required  to  hp  accomplished  in 
accordance  with!  the  SB  described 
previously. 

There  are  approximately  7.745 
propellers  of  th^  affected  design  in  the 
worldwide  fleet  The  FAA  estimates  that 
4,576  propellers]  installed  on  aircraft  of 
U.S.  registry  woiild  be  affected  by  this 
proposed  AD.  tWat  it  would  take 
approximately  1^  work  hour  per 
propeller  to  accomplish  the  proposed 
actions,  and  thai  the  average  eddy 
current  inspection  rate  is  $150  per  work 
hour.  Based  on  ?hese  figvu'es,  the  total 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  per  EQI  is  estimated  to  be 
$686,400. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  oq  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  ot  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a;  Federalism  Assessment. 

For  the  reasoiis  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executivi  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impait,  positive  or  negative, 
on  a  substantial!  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  iA  copy  of  the  draft 
regulatory  evali^ation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  ma  r  be  obtained  by 
contacting  the  I  ules  Docket  at  the 


location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [AmendecQ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Hartzell  Propeller  Inc.:  Docket  No.  89-ANE- 
44.  Supersedes  priority  letter  AD  90-02- 
03. 

Applicability:  Hartzell  Propeller  Inc  ( )HC- 
(  )2Y( )-( )  propeller  models  installed  on  Piper 
PA-32()  aircraft  with  Textron  Lycoming  540 
series  engines  rated,  at  300  HP  or  higher  and 
Britten  Norman  BN-2()  aircraft  with  Textron 
Lycoming  540  series  engines,  both  aircraft 
certificated  in  any  category,  and  on  acrobatic 
category  and  agricultural  category  aircraft. 

Please  note  that  the  following  list  is  for 
reference  purposes  only  and  that  this 
airworthiness  action  is  not  limited  to  the 
following  aircraft: 
Aermacchi  S.p.A.  (formerly  SIAI-Marchetti) 

S.205  series  aircraft.  S.208  series  aircraft, 

F.260  series  a/c 
American  Champion  (formerly  Bellanca. 

Champion)  8KCAB,  8GCBC 
Aviat  (licensed  by  Sky  International 

[formerly  White  International])  (Pitts)  S- 

IT.  S-2.  S-2A.  S-2S.  S-2B 
Britten  Norman  Islander  BN-2  series  aircraft 

Cessna  A188A.  A188B,  T188C 
Flugzeugwerke  Altenrheim  AG  (FFA)  AS202/ 

18A  "BRAVO".  AS202/18A4"  BRAVO" 
Great  Lakes  Aircraft  Co.  2T-1  series  aircraft 
Moravan  National  Corporation  Zlin  526L 
Piper  PA-25-260,  PA-32  series  aircraft,  PA- 

36-600 
SOCATA— Groupe  Aerospatiale  (Morane 

Saulnier)  MS893A,  MS893E 

This  AD  is  only  applicable  to  Hartzell 
propellers  manufactured  before  December 
1991.  which  do  not  have  a  suffix  letter  "A" 
or  "B"  at  the  end  of  the  hub  serial  number. 
Propellers  with  the  suffix  letter  "A"  or  "B" 
are  exempt  ftom  this  AD,  except  for  the 
following  hubs  which  were  reworked  at  the 
Hartzell  factory  in  1990:  DN3607A, 
DN3609A,  DN3613A.  DN3615A.  DN3628A, 
DN3630A,  DN3641A,  DN3940A,  DN3944A, 
DN3949A,  DN3962A. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  propeller  identified  in  the 
preceding  applicability  provision,  regardless 


of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  propellers  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  propeller  hub  cracks,  which  can 
result  in  an  inflight  separation  of  propeller 
blades  and  damage  to  the  aircraft,  accomplish 
the  following: 

(a)  Perform  initial  and  repetitive  eddy 
current  inspections  [ECI]  of  the  propeller  hub 
fillet  radius  for  cracks  in  accordance  with 
Hartzell  Propeller  Inc.  Service  Bulletin  (SB) 
No.  HC-SB-61-227.  dated  January  16, 1998, 
as  follows: 

(1)  For  propellers  affected  by  the 
applicability  requirements  of  AD  90-02-23. 
perform  the  initial  ECI  within  50  hours  time 
in  service  (TIS)  since  last  visual  inspection 
conducted  in  accordance  with  AD  90-02-23. 
For  all  other  applicable  propellers,  perform 
the  initial  EQ  within  50  hours  TIS  after  the 
effective  date  of  this  AD. 

(i)  Prior  to  further  flight,  remove  torn 
service  cracked  propeller  hubs  and  replace 
with  a  serviceable  part. 

(ii)  If  no  cracks  are  found,  then 
permanently  mark  the  hub  in  accordance 
with  Hartzell  Propeller  Inc.  SB  No.  HC-SB- 
61-227.  dated  January  16. 1998. 

(2)  Thereafter,  perform  ECI  at  intervals  not 
to  exceed  150  hours  TIS  since  last  EQ.  Prior 
to  further  flight,  remove  from  service  cracked 
propeller  hubs  and  replace  with  a  serviceable 
part. 

(b)  A  propeller  hub  from  an  aircraft  that  is 
identified  in  the  applicability  section  of  this 
AD  may  not  be  removed  and  reused  on  an 
aircraft  for  which  this  AD  is  not  applicable. 

(c)  Terminating  action  to  the  repetitive 
inspection  requirements  of  this  AD  is  the 
replacement  of  affected  hubs  with  a  Hartzell 
propeller  hub  model  with  the  serial  number 
suffix  letter  "A"  or  "B",  except  for  the 
following  hubs  which  were  reworked  at  the 
Hartzell  factory  in  1990:  DN3607A, 
DN3609A.  DN3613A.  DN3615A.  DN3628A. 
DN3630A,  DN3641A.  DN3940A.  DN3944A. 
DN3949A.  DN3962A.  The  hub  replacement 
must  be  performed  in  accordance  with 
Hartzell  Propeller  Inc.  SB  No.  HC-SB-61- 
227,  dated  January  16, 1998. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Chicago 
Aircraft  Certification  Office.  Operators  shall 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Chicago  Aircraft  Certification 
Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
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compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Chicago 
Aircraft  Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
.accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  inspection  requirements 
of  this  AD  can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
January  20, 1999. 

Ronald  L.  Vavruska. 

Acting  Manager,  Engine  and  Propeller    \ 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  99-1828  Filed  1-26-99;  8:45  am] 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  THE  TREASURY 

United  States  Mint 

31  CFR  Part  100.11. 100.12 
RIN  1525-ZAOO 

Exchange  of  Coin 

AGENCY:  Department  of  the  Treasury, 

United  States  Mint. 

ACTION:  Proposed  Rule;  Request  for 

Comments. 

summary:  In  furtherance  of  the  U.S. 
Mint's  efforts  to  improve  the 
environment,  reduce  energy 
consumption  and  enhance  workplace 
safety  and  efficiency,  the  Mint  wishes  to 
discontinue  melting  and  instead  employ 
mechanical  means  as  a  means  of 
destroying  mutilated  coins.  These 
mechanical  means  cannot  be  used  to 
process  fused  or  mixed  coins,  which 
represent  a  very  small  percentage  of  the 


coins  redeemed  annually  by  the  Mint. 
Accordingly,  the  proposed  amendment 
would  also  allow  the  Mint  to 
discontinue  accepting  fused  or  mixed 
coins  for  redemption,  and  require  that 
all  bent  or  partial  coins  submitted  for 
redemption  be  separated  by 
denomination  in  order  to  be  acceptable. 

DATES:  Submit  comments  on  or  before 
March  29,  1999. 

ADDRESSES:  Address  all  comments 
concerning  this  proposed  rule  to  Gwen 
H.  Mattleman.  United  States  Mint.  633 
Third  Street  NW  ,  Washington  DC 
20220.  See  Supplementary  Information 
for  electronic  access  and  filing 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 
(Legal)  Kenneth  Gubin,  Chief  Counsel 
(202)  874-5953;  (Technical)  Andrew 
Cosgarea,  Associate  Director,  Head, 
Circulating  Coinage  Business  Unit  (202) 
874-6100 

SUPPLEMENTARY  INFORMATION: 
Background 

Part  100,  Subpart  C  of  Treasury 
Regulations  31  CFR,  promulgated  under 
31  U.S.C.  5120,  provides  among  other 
things  for  the  exchange  of  bent,  partial, 
fused  and  mixed  coins.  Bent,  partial  and 
mixed  coins  (i.e.,  coins  of  several  alloy 
categories  presented  together)  which  are 
submitted  and  accepted  for  redemption 
are  currently  separated  by  alloy,  melted 
and  cast  into  ingots  or  bars  by  the 
United  States  Mint.  These  bars  are 
furnished  to  the  Mint's  suppliers  and 
used  to  fabricate  coinage  strip  in  lieu  of 
virgin  copper  and  nickel.  Fused  coins 


are  also  melted  and  cast  into  bars,  but 
since  this  material  has  been 
contaminated  with  base  elements  such 
as  lead  and  arsenic  it  is  unsuitable  for 
using  in  fabricating  coinage  strip  and  is 
instead  sold  as  scrap  through  the 
General  Services  Administration.  The 
Mint  has  identified  and  is  actively 
pursuing  initiatives  to  improve  the 
environment,  reduce  energy 
consumption  and  enhance  efficiency 
and  workplace  safety.  Melting  coins 
submitted  for  redemption  by  the  Mint's 
current  heat  induction  procedures  is  not 
energy  efficient  and  adds  to  the  Mint's 
annual  electrical  expenses.  It  is  also  a 
physically  challenging  process  for  the 
Mint's  employees.  As  metal  is  heated 
and  poured  in  its  molten  state  Into 
ingots,  it  can  reach  1500  degrees 
Celsius.  Ingots  weighing  60  lbs.  must  be 
lifted  and  moved  manually.  Therefore, 
the  Mint  wishes  to  discontinue  melting 
and  use  mechanical  means  (such  as  a 
hammer  mill  or  rolling  mill)  to  destroy 
mutilated  coins.  However,  as  the 
proposed  mechanical  destruction 
process  requires  that  coins  be  separated 
by  alloy,  these  mechanical  methods 
cannot  be  used  to  process  fused  coins  or 
unsorted  (mixed)  coin  lots.  Because 
mutilated  coins  delivered  in  lots  of 
mixed  alloy  categories  often  are  in  a 
condition  which  precludes  machine 
sorting,  redemption  of  mixed  coins  can 
be  labor-intensive  and  inefficient.  As 
shown  by  the  charts  below,  fused  and 
mixed  coins  represent  a  very  small 
component  of  the  United  States  Mint's 
annual  coin  redemptions. 

BILUNQ  CODE  4810-37-P 
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YR 

Total  Coins 

Total  Mixed  or 

%  of  Mixed 

Total  U.S.  Mint  Payout 

Redeemed 

Fused 

or  Fused 

for  All  Coins  Redeemed 

by  U.S. 

Coins 

Coins  Redeemed 

(includes  sorted  bent  and 

Mint 

Redeemed 

Over  Total 

partial  coins  redeemed  at 

(Kg.) 

(U.SMint 

records  do  not 

distinguish 

mixed  and 

(used 

rcocinptions) 

(Kg.) 

Redeemed 

weight  equivalent  of  face 
value,  plusftised/ 
mixed  at  lower,  metal  rates 
(fixed  or  inventory) 

19^ 

310,000 

2849 

.91 

$6,400,000 

1997 

342.000 

2750 

.80 

$7,200,000 

1998 

327.000 

1107 

.64 

$5,500,000 

(ends 

1  7/31) 

HHHj 

^^mm 

^H^HH~ 

YR 

Total  Lots 

Mixed  or' 

%  of  Mixed  or 

^^^™- 

of  Coins 

Fused  Lots 

Fused  Lots 

Redeemed 

Redeemed 

Redeemed  over  Total  Lots  Redeemed 

19^ 

1820 

23 

126 

1997 

2200 

19 

86 

1998 

1720 

13 

.75 

(ends 

7/31) 

BILLINQ  CODE  4ai»-4T-C 

For  the  foregqing  reasons,  the  Mint 
wishes  to  amen^  Part  100  of  31  CFR  to 
discontinue  acceptance  of  fused  and 
mixed  coins  for'redemption.  and  require 
that  all  bent  or  |iartial  coins  be 
separated  by  depomination  when 
submitted  for  reklemption. 

Certificatioiis 

This  propose^  regulation  is  not  a 
significant  regulatory  action  for 
purposes  of  Executive  Order  12866.  The 
Mint  has  paid  out  less  than  $8  million 
in  total  annual  inutilated  coin 
redemptions  fof  each  of  1996. 1997  and 
the  seven-montji  period  ending  July  31, 
1998.  For  each  ^uch  period,  fused  and 
mixed  coins  as  ^  group  constitute  less 
than  1%  of  total  coins  redeemed,  and 
approximately  1%  or  less  of  the  total 
lots  redeemed.  Fused  and  mixed  coins 
are  currently  redeemed  at  metal  rates 
lower  than  the  tates  paid  for  sorted 
coins.  For  thesa  reasons,  the  United 
States  Mint  does  not  believe  that  the 
proposed  regulation  will  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  materially  adversely  affect 
any  sector  of  thfe  economy,  productivity, 
competition,  jobs,  the  environment, 
pubhc  health,  qr  State,  local,  or  tribal 
governments  or  communities.  The  Mint 
does  not  anticipate  that  the  rule  will 
result  in  inconsistency,  interfere  with 
another  agency  s  actions,  materially 


alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof,  or  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866.  It  is  hereby  certified  that 
this  proposed  regulation  will  not  have  a 
signiflcant  economic  impact  on  a 
signiHcant  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required.  Lots  of  fused 
and  mixed  coins  recorded  together  as  a 
group  constituted  approximately  1%  or 
less  of  the  total  coin  lots  redeemed  for 
each  of  calendar  1996, 1997  and  the 
period  ending  July  31, 1998,  amounting 
to  23. 19  and  13  lots,  respectively,  of 
fused  and  mixed  coins.  Although  the 
Mint  does  not  maintain  records  which 
consistently  indicate  the  business  or 
personal  natvire  of  the  transactions 
conducted  by  individuals  or  entities 
tendering  coins  for  redemption,  the 
majority  of  these  lots  were  submitted  by 
individuals  transacting  with  the  Mint  in 
their  own  name.  Even  if  each  such 
individual  were  a  "small  entity"  within 
the  meaning  of  5  USC  604(a),  the  Mint 
does  not  believe  that  this  quantity  of 
lots  indicates  that  a  significant  number 
of  small  entities  will  be  significantly 
impacted  if  the  Mint  were  to  require 
sorting  of  coins  previously  accepted  as 


mixed  and  discontinue  accepting  fused 
coins. 

Comments 

In  lieu  of  hand-delivery,  comments  on 
the  proposed  rules  may  be  faxed  to  the 
attention  of  Gwen  H.  Mattleman  at  (202) 
874-6479  or  sent  by  electronic  mail  to: 
legal@usmint.treas.gov.  Hand  delivery, 
U.S.  mail  or  fax  are  preferred. 

List  (^Subjects  in  31  CFR  Fart  100 
Subpart  C 

Currency. 

For  the  reasons  set  forth  in  the 
preamble,  the  United  States  Mint 
proposes  to  amend  31  CFR  Part  100 
substantially  as  follows: 

PART  100— EXCHANGE  OF  PAPER 
CURRENCY  AND  COIN 

Subpart  C — Exchange  of  Coin 

1.  The  authority  citation  for  Part  100 
Subpart  C  is  revised  to  read  as  follows: 

Authority:  31  USC.  321. 

2.  Revise  100.11(b)  to  read  as  follows: 

§  100.1 1  Exchange  of  bent  and  partial  coins. 

***** 

(b)  Redemption  basis.  Bent  and  partial 
coins  shall  be  presented  separately  by 
denomination  category  in  lots  of  at  least 
one  pound  for  each  category.  Bent  and 
partial  coins  shall  be  redeemed  on  the 
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basis  of  their  weight  and  denomination 
category  rates  (which  is  the  weight 
equivalent  of  face  value).  If  not 
presented  separately  by  denomination 
category,  bent  and  partial  coins  will  not 
be  accepted  for  redemption. 
Denomination  categories  and  rates  are: 
Cents,  @  $1.4585  per  pound;  Nickels,  ® 
$4.5359  per  pound;  Dimes,  Quarters, 
Halves,  and  Eisenhower  Dollars 
@$20.00  per  pound;  and  Anthony 
Dollars  @  $56.00  per  pound.  Copper 
plated  zinc  cents  shall  be  redeemed  at 
the  face  value  equivalent  of  copper  one 
cent  coins. 

•  *        •        •        • 

3.  Revise  100.12(b)  to  read  as  follows: 

§  1 00. 1 2    Exchange  of  fused  and  mixed 
coins. 

*  »        •        *        * 

(b)  The  United  States  Mint  wrill  not 
accept  fused  or  mixed  coins  for 
redemption. 
PhiUp  N.  Diehl. 
Director 
[FR  Doc.  99-1683  Filed  1-26-99;  8:45  am] 

BILLING  COOE  481fr-37-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
P.D.011499B] 
RIN  0648-AL73 

Fisheries  of  the  Northeastern  United 
States;  Summer  Flounder,  Scup,  and 
Black  Sea  Bass  Fisheries;  Atlantic 
Maciterel,  Squids,  and  Butterfish 
Fisheries;  and  Atlantic  Surfciam  and 
Ocean  Quahog  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Nodce  of  availability  of 
amendments  to  three  fishery 
management  plans;  request  for 
comments. 

summary:  NMFS  announces  that  the 
Mid-Atlantic  Fishery  Management 
Council  (Council)  has  submitted 
Amendment  12  to  the  Fishery 
Management  Plan  (FMP)  for  the 
Simimer  Flounder,  Scup,  and  Black  Sea 
Bass  Fisheries;  Amendment  8  to  the 
FMP  for  the  Atlantic  Mackerel,  Squids, 
and  Butterfish  Fisheries;  and 
Amendment  12  to  the  FMP  for  the 
Atlantic  Surfciam  and  Ocean  Quahog 
Fisheries,  for  review  by  the-Secretary  of 
Commerce  (Secretary)  and  is  requesting 


comments  from  the  pubUc.  These 
amendments  are  intended  to  meet  the 
requirements  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act),  as 
amended  by  the  Sustainable  Fisheries 
Act  of  October  1996  (SFA). 
DATES:  Comments  on  the  amendments 
must  be  received  on  or  before  March  29, 
1999. 

ADDRESSES:  Send  comments  to  Jon  C. 
Rittgers,  Acting  Regional  Administrator, 
Northeast  Regional  Office,  NMFS,  One 
Blackburn  Drive,  Gloucester.  MA  01930- 
3799.  Mark  the  outside  of  the  envelope 
"Comments  on  the  Mid-Atlantic  SFA 
Amendments." 

Copies  of  the  proposed  amendments, 
the  Environmental  Assessments  (EA), 
the  regulatory  impact  reviews  (RIR),  and 
other  supporting  documents  are 
available  from  Daniel  Furlong, 
Executive  EJirector,  Mid-Atlantic 
Fishery  Management  Council,  Room 
2115  Federal  Building,  300  S.  New 
Street,  Dover.  DE  19904-6790. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  L.  Spallone,  Fishery  Pohcy 
Analyst.  978-281-9221. 
SUPPLEMENTARY  INFORMATION: 

The  Coimcil  has  submitted  three 
amendments  that  are  intended  to  bring 
the  aforementioned  FMPs  into 
compliance  with  the  SFA  requirements. 
The  SFA  revised  significantly  several  of 
the  national  .standards  and  added  three 
new  standards  regarding  impacts  on 
fishing  commimities  (national  standard 
8).  minimizing  bycatch  (national 
standard  9),  and  promoting  safety  at  sea 
(national  standard  10).  In  addition,  the 
SFA  requires  the  Councils  to  identify 
and  to  describe  essential  fish  habitat 
(EFH)  for  the  species  managed. 

The  Magnuson-Stevens  Act  requires 
that  each  regional  fishery  management 
coimcil  submit  any  fishery  management 
plan  or  amendment  it  prepares  to  the 
Secretary  for  review.  The  Magnuson- 
Stevens  Act  also  requires  that  the 
Secretary,  upon  receiving  the  plan  or 
amendment  for  review,  immediately 
make  a  preliminary  evaluation  of 
whether  the  amendment  is  sufficient  to 
warrant  continued  review  and  publish 
notification  that  the  plan  or  amendment 
is  available  for  public  review  and 
comment.  The  Secretary  will  consider 
the  public  comments  in  determining 
whether  to  approve  the  plan  or 
amendment. 

The  amendments  to  the  FMPs,  if 
approved,  would  revise  overfishing 
definitions,  describe  and  identify  EFH, 
implement  a  fi-amework  adjustment 
process  for  amending  management 
measures  for  these  fisheries  in  the 
future,  limit  the  size  of  domestic 


harvesting  vessels  permitted  in  the 
Atlantic  mackerel  fishery,  and 
implement  an  operator  permit 
requirement  for  the  surfciam  and  ocean 
quahog  fishery. 

A  proposed  rule  that  would 
implement  the  amendments  has  been 
submitted  for  Secretarial  review  and 
approval.  NMFS  expects  to  publish  and 
request  public  comment  on  proposed 
regulations  to  implement  the 
amendments  in  the  near  futuje.  Public 
comments  on  the  proposed  rule  must  be 
received  by  the  end  of  the  comment 
period  on  the  amendments  in  order  to 
be  considered  in  the  approval/ 
disapproval  decision  on  the 
amendments  to  the  FMPs.  All  comments 
received  by  March  29, 1999,  whether 
sp>ecifically  directed  to  the  amendments 
or  the  proposed  rule,  will  be  considered 
in  the  approval/disapproval  decision. 
Comments  received  after  that  date  will 
not  be  considered  in  the  approval/ 
disapproval  decision  on  the 
amendments. 

Authority:  16  U.S.C.  1801  e/seq. 
Dated:  )anuary  21, 1999. 
Bruce  Morehead. 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-1876  Filed  1-26-99;  8:45  ami 

BiLLlNO  COOE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 
P.D.011999B] 
RIN:  0648-1AK83 

Fisheries  Off  West  Coast  States  and  In 
the  Western  Pacific;  West  Coast 
Salmon  Fisheries;  Amendment  13 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of 

amendment  to  fishery  management 

plan;  request  for  comments. 

SUMMARY:  NMFS  announces  that  the 
Pacific  Fishery  Management  Council 
(Council)  has  submitted  Amendment  13 
to  The  West  Coast  Sahnon  Plan  (Salmon 
FMP)  for  Secretarial  review. 
Amendment  13  changes  the 
management  goals  for  the  Oregon 
coastal  natural  (OCN)  coho  salmon 
(coho).  The  FMP  amendment 
implements  the  fisheries  management 
provisions  of  the  Oregon  Coastal 
Salmon  Restoration  Initiative  (OCSRI). 
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DATES:  Commenis  on  Amendment  13 
must  be  receive^  on  or  before  March  29, 
1999. 

ADDRESSES:  Comiments  on  Amendment 
13,  or  supporting  documents  should  be 
sent  to  William  W.  Stelle,  Jr., 
Administrator,  Northwest  Region, 
NMFS,  Sand  Poitit  Way  NE,  BIN 
C15700,  Seattle.  |WA  98115-0070;  or  to 
William  T.  Hogarth,  Administrator, 
Southwest  Regioii,  NMFS,  501  West 
Ocean  Boulevarti,  Suite  4200,  Long 
Beach,  CA  90803-4213. 

Copies  of  Amejndment  13,  the 
Environmental  Assessment  (EA)/ 
Regulatory  Impact  Review  (RIR)/Initial 
Regulatory  Flexibility  Analysis  (IRFA), 
the  Amendment  13  Issues  Attachment, 
and  the  ODFW/NMFS  risk  assessment 
are  available  froiti  Lawrence  D.  Six. 
Executive  Directpr,  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Ave..  Suite  224,  Portland.  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-6140, 
Svein  Fougner  a\  562-980-4040,  or  the 
Pacific  Fishery  Management  Council  at 
503-326-6352. 

SUPPLEMENTARY  #1F0RMATI0N:  The 
Magnuson-Stevetis  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  requires  that 
each  Regional  Fijshery  Management 
Council  submit  any  fishery  management 
plan  (FMP)  or  FMP  amendment  it 
prepares  to  NMI^S  for  review  and 
approval,  disapproval,  or  partial 
approval.  The  Magnuson-Stevens  Act 
also  requires  thai  NMFS,  upon  receiving 
an  FMP  or  amendment,  immediately 
pubUsh  a  notice  that  the  FMP  or 


amendment  is  available  for  public 
review  and  comment.  NMFS  will 
consider  the  public  comments  received 
during  the  comment  period  in 
determining  whether  to  approve  the 
FMP  or  FMP  amendment. 

Amendment  13  would  chemge  the 
management  goals  for  the  OCN  coho. 
The  major  provisions  of  this  amendment 
are  not  codified  because,  in  order  to 
streamline  the  regulations  the  salmon 
escapement  goals  were  previously 
removed  from  the  codified  regulations 
and  remain  only  in  the  FMP.  Therefore, 
the  modification  of  the  OCN  escapement 
goals  requires  only  a  minor  modification 
of  the  regulations  to  change  the 
language  that  explains  that  the  coho 
allocation  provisions  south  of  Cape 
Falcon  apply  only  when  coho 
abundance  allows  a  directed  harvest  of 
coho.  The  existing  language  is  tied  to 
the  existing  level  of  harvest  allowed  on 
OCN  coho.  NMFS  will  publish  a 
proposed  rule  that  would  change  the 
language  to  be  more  generic  and 
accurate  under  Amendment  13. 

The  FMP  amendment  implements  the 
fisheries  management  provisions  of  the 
OCSRI.  In  a  Memorandiun  of  Agreement 
with  the  Governor  of  Oregon,  NMFS 
pledged  to  work  with  the  State  of 
Oregon  to  encourage  the  Council  to 
adopt  the  OCSRI.  The  OCSRI  fisheries 
management  provisions  are  just  one  part 
of  a  broad-based  coastal  recovery  plan. 
Amendment  13  is  a  major  step  toward 
full  implementation.  The  amendment 
would  provide  a  more  conservative 
management  of  OCN  coho, 
Oncorhynchus  kisutch,  by 


disaggregating  the  OCN  stock  into  four 
components,  restricting  total  harvest 
exploitation  rates  on  each  component  to 
a  maximimi  of  35  percent,  and  linking 
increases  in  harvest  rates  for  each 
component  from  the  current  low  rates 
(10-13  percent)  to  increases  in  marine 
survival  and  to  proven  reproductive 
success  of  the  present  brood  year. 

NMFS  welcomes  corrunents  on  the 
proposed  FMP  amendment  through  the 
end  of  the  comment  period.  NMFS  will 
consider  the  public  comments  received 
diuing  the  comment  period  in 
determining  whether  to  approve  the 
proposed  amendment.  A  proposed  rule 
to  implement  Amendment  13  to  the 
Salmon  FMP  has  been  submitted  for 
Secretarial  review  and  approval.  NMFS 
expects  to  publish  and  request  public 
review  and  comment  on  this  rule  in  the 
near  future.  Public  comments  on  the 
proposed  rule  must  be  received  by  the 
end  of  the  comment  period  on  the 
amendment  to  be  considered  in  the 
approval/disapproval  decision  on  the 
amendment.  All  comments  received  by 
the  end  of  the  coirunent  period  for  the 
amendments,  whether  specifically 
directed  to  the  amendment  or  to  the 
proposed  rule,  will  be  considered  in  the 
approval/disapproval  decision  on  the 
amendment. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  January  22, 1999. 
Richard  W.  Surdi, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(PR  Doc.  99-1878  Filed  1-26-99;  8:45  am) 
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ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Draft  Agreement  Between  the  Advisory 
Council  on  Historic  Preservation  and 
the  Narragansett  Indian  Trit)e  for  the 
Assumption  by  the  Narragansett  Tribe 
of  Certain  Responsibilities  Pursuant  to 
the  National  Historic  Preservation  Act 

Authority:  16  U.S.C.  470a(d)(5) 

AGENCY:  Advisory  Council  on  Historic 
Preservation. 

ACTION:  Notice  of  intent  to  execute 
Agreement  with  the  Narragansett  Indian 
Tribe. 

SUMIMARY:  The  Advisory  Council  on 
Historic  Preservation  intends  to  execute 
an  agreement  with  the  Narragansett 
Indian  Tribe  through  which  the  Tribe 
will  assume  certain  responsibilities 
pursuant  to  the  National  Historic 
Preservation  Act,  including  the  review 
of  federal  undertakings  under  their  own, 
tribal  historic  preservation  regulations 
instead  of  under  the  regulations 
promulgated  by  the  Advisory  Council. 
Through  this  notice,  the  Advisory 
Council  invites  comments  from  the 
public  regarding  the  draft  of  said 
agreement  and  the  Tribe's  historic 
preservation  regulations,  before 
execution  of  the  agreement. 

DATES:  Comments  must  be  received  on 
or  before  February  26, 1999. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Executive  Director, 
Advisory  Council  on  Historic 
Preservation,  1100  Pennsylvania 
Avenue,  Suite  809,  Washington,  D.C. 
20004.  Fax  (202)  606-8672.  Comments 
may  be  submitted  via  e-mail  to 
achp@achp.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Javier  Marques,  Assistant  General 
Counsel,  Advisory  Council  on  Historic 
Preservation,  1100  Pennsylvania 
Avenue,  Suite  809,  Washington,  D.C. 
20004.  (202)  606-8503. 


SUPPLEMENTARY  INFORMATION:  Section 
101  of  the  National  Historic 
Preservation  Act  of  1966,  as  amended, 
provides  that  the  Advisory  Council 

may  enter  into  an  agreement  with  an 
Indian  tribe  to  permit  undertakings  on  tribal 
land  to  be  reviewed  under  tribal  historic 
preservation  regulations  in  place  of  review 
under  regulations  promulgated  by  the 
Council  to  govern  compliance  with  section 
106,  if  the  Council,  after  consultation  with 
the  tribe  and  appropriate  State  Historic 
Preservation  Officers,  detennines  that  the 
tribal  preservation  regulations  will  afford 
historic  properties  consideration  equivalent 
to  those  afforded  by  the  Council's 
regulations. 

16  U.S.C.  470a(d)(5).  Section  106 
requires  Federal  agencies  to  take  into 
account  the  effect  of  their  undertakings 
on  properties  included  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places  and  to  afford  the  Council 
a  reasonable  opportunity  to  comment  on 
such  undertakings. 

In  accordance  with  the  provisions  of 
Section  101.  the  Advisory  Council  and 
the  Narragansett  Indian  Tribe  drafted 
the  Agreement  titled  "Agreement 
between  the  Advisory  Council  on 
Historic  Preservation  and  the 
Narragansett  Indian  Tribe  for  the 
Assumption  by  the  Narragansett  Tribe  of 
Certain  Responsibilities  Pursuant  to  the 
National  Historic  Preservation  Act,"  and 
related  tribal  historic  preservation 
regulations  titled  "Procedures  and  Rules 
for  the  Registration  and  Protection  of 
Tribal  Properties."  Through  this 
agreement,  it  is  the  intent  of  the 
Narragansett  Indian  Tribe  to  take  charge 
of  the  Section  106  historic  preservation 
review  of  federal  undertakings  that 
affect  historic  resources  located  in  their 
tribal  land,  and  subject  such  review  to 
the  provisions  of  the  Narragansett  tribal 
historic  preservation  regulations. 

You  may  obtain  a  copy  of  the  draft 
agreement  and  the  regulations  by 
contacting  Javier  Marques,  Assistant 
General  Counsel,  Advisory  Council  on 
Historic  Preservation,  1100 
Pennsylvania  Avenue,  Suite  809, 
Washington,  DC  20004;  (202)  606-8503. 

Dated:  January  21, 1999. 
John  M.  Fowler, 
Executive  Director. 
[FR  Doc.  99-1831  Filed  1-26-99;  8:45  am) 

BILUNQ  CODE  4310-10-M 


DEPARTMENT  OF  AGRICULTURE 
Sunshine  Act  Meeting 

AGENCY:  Rural  Telephone  Bank,  USDA. 
ACTION:  Staff  Briefing  for  the  Board  of 
Directors. 

TIME  AND  DATE:  3:00  p.m.,  Tuesday, 

February  9, 1999. 

PLACE:  Conference  Room  11,  Marriott 

Rivercenter,  101  Bowie  Street,  San 

Antonio,  TX. 

STATUS:  Open. 

MATTERS  TO  BE  DISCUSSED: 

1.  Current  telecommunications 
industry  issues. 

2.  Status  of  PBO  planning. 

3.  Status  of  procurement  request  for 
legal  advisor  to  privatization  committee. 

4.  Upcoming  stockholders  meeting. 

5.  Administrative  issues. 
ACTION:  Board  of  Directors  Meeting. 
TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
February  10,  1999. 

PLACE:  Conference  Room  13-14, 
Marriott  Rivercenter,  101  Bowie  Street, 
San  Antonio,  TX. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
following  matters  have  been  placed  on 
the  agenda  for  the  Board  of  Directors 
meeting: 

1.  Call  to  order. 

2.  Action  on  the  November  19. 1998, 
Minutes. 

3.  Report  on  loans  approved  in  the 
first  quarter  of  FY  1999. 

4.  Summary  of  financial  activity  for 
the  first  quarter  of  FY  1999. 

5.  Privatization  committee  report. 

6.  Consideration  of  contract  for 
outside  legal  advisor  to  the  privatization 
committee. 

7.  Consideration  of  resolution  to 
establish  a  date  and  location  for  the 
biennial  meeting  of  stockholders  and 
the  "as  of  date"  for  determining  voting 
rights. 

8.  Consideration  of  resolution  to 
approve  Jonathan  P.  Claffey  to  serve  as 
the  Deputy  Assistant  Governor  and  the 
Assistant  Secretary  of  the  Bank. 

9.  Consideration  of  resolution  to 
commemorate  the  50th  anniversary  of 
the  RUS  Telecommunications  Program. 

10.  Establish  date  and  location  of  next 
two  regular  board  meetings. 

11.  Adjournment. 

CONTACT  PERSON  rOR  MORE  INFORMATION: 
Roberta  D.  Piux:eii,  Assistant  Governor, 
Rural  Telephone  Bank,  (202)  720-9554. 
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Dated:  January  pi.  1999. 
Waily  Beyer, 
Governor.  Rural  1  elepbone  Bank. 
(FR  Doc.  99-1971  Filed  1-25-99;  8:45  am) 
BILUfM  CODE  341»- MS-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  New  Hariipshire  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  thit  a  meeting  of  the  New 
Hampshire  Advisory  Committee  to  the 
Commission  w^l  convene  at  9:30  a.m. 
and  adjourn  at  i;30  p.m.  on  February 
18, 1999.  at  theiRivier  Collage,  Dion 
Center  Board  Room,  420  Main  Street, 
Nashua.  New  Hampshire  03060.  The 
purpose  of  the  tneeting  is  to  discuss 
plans  for  holdiig  a  full-day  briefing  on 
the  status  of  ciyil  rights  in  New 
Hampshire  as  part  of  its  project,  A 
Biennial  Report  on  the  Status  of  Civil 
Rights  in  New  flampshire.  The 
Committee  wilf  also  be  briefed  by 
invited  community  advocates  on 
pertinent  civil  fights  issues. 

Persons  desiijing  additional 
information,  or  I  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Nury  Marquez, 
603-627-5127,  or  Ki-Taek  Chun, 
Director  of  the  pastern  Regional  Office. 
202-376-7533  (TDD  202-376-8116). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  si^  language  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  working  days  before  the 
scheduled  datej  of  the  meeting. 

The  meeting  [will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  January  20, 1999. 
Carol-Lee  Hurle] . 

Chief,  Regional  P  rograms  Coordination  Unit. 
IFR  Doc.  99-185^  Filed  1-26-99;  8:45  ami 

MLUNO  CODE  633»f>1-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

End-User  Certificates  for  High 
Performance  Computers  Exports  to  the 
Peopies's  Republic  of  China 

action:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduc^  paperwork  and 


respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  March  29, 1999. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Clearance  Officer,  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Ms.  Dawnielle  Battle, 
Department  of  Commerce,  14th  and 
Constitution  Ave.,  NW,  Room  6881, 
Washington,  IX,  20230. 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  Bureau  of  Export  Administration 
is  required  to  perform  post-shipment 
verifications  on  high  performance 
computers  exported  to  the  PRC  under 
License  Exception  CTP  in  addition  to 
those  exported  under  a  license.  U.S. 
exporters  of  high  performance 
computers  to  PRC  will  obtain  the  End- 
User  Certficate  in  each  transaction. 

II.  Method  of  Collection 

Submitted  in  written  form. 
UI.  Data 

OMB  Number:  0694-0112. 

Form  Number:  N/A. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Time  Per  Response:  15 
minutes  per  response. 

Estimated  Total  Annual  Burden 
Hours:  75  hours. 

Estimated  Total  Annual  Cost:  $0  (no 
capital  expenditures). 

IV.  Request  for  Comments 

Conunents  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 


clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  January  21, 1999. 
Linda  Fjigelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
IFR  Doc.  99-1857  Filed  1-26-99;  8:45  am) 
BU.LINQ  CCOE  3510-OT-I> 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  2-09] 

Foreign-Trade  Zone  202— Los  Angeles, 
California,  Expansion  of  Manufacturing 
Authority— Subzone  202A,  Minnesota 
Mining  and  Manufacturing  Company 
Facility  (Pharmaceuticals),  Los 
Angeles,  CA 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Board  of  Harbor 
Commissioners  of  the  City  of  Los 
Angeles,  grantee  of  FTZ  202,  requesting 
authority  on  behalf  of  the  Minnesota 
Mining  and  Manufacturing  Company 
(3M),  to  expand  the  scope  of 
manufacturing  authority  under  zone 
procedines  at  the  3M  facility  in  Los 
Angeles,  California.  It  was  formally  filed 
on  January  11,  1999. 

Subzone  202A  was  approved  by  the 
Board  in  1997  at  the  3M  faciHty  located 
at  19901  Nordhoff  Street,  Los  Angeles. 
California.  Authority  was  granted  for  the 
manufacture  of  solid-dose 
pharmaceutical  products  and 
controlled-dose  inhalers  using  the 
following  imported  materials: 
aluminum  bottles,  valve  stems  for 
aerosol,  valve  retaining  cups,  plastic 
actuator  assemblies  for  aerosol, 
orphenadrine  citrate,  flacanide  acetate, 
me'henamine  hippurate,  pirbuterol 
acetate,  and  ethyl  oleate  (Board  Order 
916,  62  FR  45394,  8/27/97). 

3M  is  now  proposing  to  expand  the 
scope  of  authority  for  manufacturing 
activity  conducted  under  FTZ 
procedures  at  Subzone  202A  to  include 
propellant  for  the  controlled  dosage 
pharmaceutical  aerosol  inhalers  used  for 
the  treatment  of  bronchial  asthma, 
bronchospasm.  and  vascular  headaches. 
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The  propellants  are  trichloro- 
fluoromethane/CFC-11  (HTSUS 
2903.41.0000)  and 
dichlorodifluoromethane/CFC-l  2 
(HTSUS  2903.42.0000),  both  having  a 
3.7%  duty  rate. 

Zone  procedures  would  exempt  the 
facility  from  Customs  duty  payments  on 
the  foreign  components  used  in  export 
activity.  On  its  domestic  sales,  the 
company  would  be  able  to  elect  the  duty 
rate  that  applies  to  finished  products 
(duty-free)  for  the  foreign  components 
noted  above.  The  application  indicates 
that  the  savings  from  PTZ  procedures 
will  help  improve  3M's  international 
competitiveness. 

The  production,  importation, 
exportation  and  sale  of  these  propellants 
for  exempted  uses  is  regulated  by  the 
U.S.  Environmental  Protection  Agency 
(EPA)  (60  FR  24970,  5/10/95).  3M  has 
been  granted  aimual  essential  use 
allowances  for  these  propellants  by  the 
EPA.  Zone  procedures  would  not 
exempt  3M  from  any  EPA  requirements 
and  they  would  not  afliect  EPA's  ability 
to  regulate  and  monitor  importation, 
exportation  and  sale  of  these  substances. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  March  29,  1999.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  April  12, 1999. 

A  copy  of  the  request  will  be  available 
for  public  inspection  at  the  following 
locations: 

U.S.  Department  of  Commerce,  Export 
Assistance  Center,  350  South  Figueroa 
Street,  Suite  172,  Los  Angeles, 
Cahfomia  90071 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  Street  &  Pennsylvania  Avenue, 
NW,  Washington,  DC  20230 

Dated:  January  13, 1999. 
Dennis  PuccinelU, 
Acting  Executive  Secretary. 
(FR  Doc.  99-1893  Filed  1-26-99;  8:45  am] 
BILUNQ  CODE  3S10-O8-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-357-8iq 

Oil  Country  Tubular  Goods  From 
Argentina;  Rescission  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Rescission  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  September  28, 1998,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  a  notice  aimouncing  the 
initiation  of  an  administrative  review  of 
the  antidumping  duty  order  on  oil 
country  tubular  goods  (OCTG)  from 
Argentina  [See  Notice  of  Initiation,  63 
FR  51893).  This  review  covers  the 
period  August  1, 1997  through  July  31, 
1998.  The  only  companies  subject  to 
review  in  this  segment  of  the  proceeding 
are  Siderca  S.A.I.C.  and  its  U.S.  affiliate, 
Siderca  Corporation  (collectively, 
Siderca).  We  determine  that  there  were 
no  consumption  entries  during  the 
period  of  review  (FOR)  of  OCTG  from 
Argentina  produced  or  exported  by 
Siderca. 

We  have  reviewed  petitioner's  claim 
that  subject  merchandise  was  entered 
for  consumption  into  the  United  States 
during  the  POR.  We  received 
confirmation  from  the  U.S.  Customs 
Service  (Customs)  that  the  merchandise 
entered  for  consumption  during  the 
POR  was  not  manufactured  by  Siderca, 
and  therefore  not  subject  to  this  review. 
This  review  has  therefore  been 
rescinded  as  a  result  of  our 
determination  that  there  were  no 
consumption  entries  during  the  POR  of 
OCTG  from  Argentina  produced  or 
exported  by  Siderca. 
EFFECTIVE  DATE:  (Insert  date  of 
publication  in  the  Federal  Register.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Osborne  or  John  Kugelman, 
AD/CVD  Enforcement  Group  III — Office 
8,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone  (202)  482-3019  or 
(202)  482-0649,  respectively,  or  fax 
(202) 482-1388. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 


to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  references 
to  the  provisions  codified  at  19  CFR  part 
351  (62  FR  27296.  May  19,  1997). 

Scope  of  the  Review 

Oil  country  tubular  goods  are  hollow 
steel  products  of  circular  cross-section, 
including  oil  well  casing,  tubing,  and 
drill  pipe,  of  iron  (other  than  cast  iron) 
or  steel  (both  carbon  and  alloy),  whether 
seamless  or  welded,  whether  or  not 
conforming  to  American  Petroleum 
Institute  (API)  or  non-API 
specifications,  whether  finished  or 
unfinished  (including  green  tubes  and 
limited-service  OCTG  products).  This 
scope  does  not  cover  casing,  tubing,  or 
drill  pipe  containing  10.5  percent  or 
more  of  chromium.  The  OCTG  subject  to 
this  review  are  currently  classified  in 
the  following  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
subheadings:  7304.20.20,  7304.20.40, 
7304.20.50.  7304.20.60,  7304.20.80, 
7304.39.00,  7304.51.50.  7304.20.70. 
7304.59.60,  7304.59,80.  7304.90.70. 
7305.20.40,  7305.20.60.  7305.20.80, 
7305.31.40,  7305.31.60.  7305.39.10, 
7305.39.50.  7305.90.10.  7305.90.50. 
7306.20.20.  7306.20.30,  7306.20.40, 
7306.20.60,  7306.20.80.  7306.30.50. 
7306.50.50,  7306.60.70,  and  7606.90.10. 
The  HTSUS  subheadings  are  provided 
for  convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

Background 

We  recsived  a  request  on  August  31, 
1998,  for  an  administrative  review  of 
Siderca  S.A.I.C,  an  Argentine  producer 
and  exporter  of  OCTG,  and  Siderca 
Corporation,  an  affiliated  U.S.  importer 
and  reseller  of  such  merchandise 
(collectively,  Siderca),  from  the 
petitioner.  North  Star  Steel  Ohio  (North 
Star).  The  antidumping  duty  order  was 
published  in  the  Federal  Register  on 
August  11, 1995  (60  FR  41055). 
SUPPLEMENTARY  INFORMATION:  In  its 
original  submission,  dated  October  14, 
1998,  Siderca  claimed  that  "it  did  not, 
directly  or  indirectly,  enter  for 
consumption,  or  sell,  export,  or  ship  for 
entry  for  consumption  in  the  United 
States  subject  merchandise  during  the 
period  of  review."  Siderca  also  claimed 
that  Siderca  Corporation  did  not  import 
for  consumption  any  subject 
merchandise  during  the  POR. 

The  petitioner  suosequently  claimed 
that  publicly  available  import  data  from 
the  Department's  IM-145  database 
contradicted  Siderca  s  claims  that  no 
subject  merchandise  was  entered  for 
consumption  during  the  POR.  The 
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petitioner  clain  ed  that  U.S.  import 
statistics  reveal  that  2,658  tons  of 
subject  merchai  tdise  were  imported  into 
the  U.S.  during jthe  POR  and  that  154 
tons  of  Argentine  OCTG  were  entered 
for  consumptioh  during  the  POR.  The 
(>etitioner  askeq  the  Department  to 
investigate  these  entries,  and  to  require 
Siderca  to  provide  detailed  freight, 
customs,  and  vi  lue  information  for 
these  shipments. 

In  its  November  20,  1998  response  to 
petitioner's  allegation  of  consumption 
entries,  Siderca  indicated  that  it  made 
no  U.S.  sales  or  consumption  entries 
during  the  POR  Siderca  claimed  that  all 
of  its  shipments  to  the  United  States 
were  general,  nan-consumption  entries 
(e.g.,  FTZ  entrias),  and  were  destined  for 
re-export.  Siderpa  noted  that  the  154  ton 
consumption  eiitry  cited  by  the 
petitioner  is  an  entry  of  nonseamless 
(welded)  oil  we)l  tubing  classified  under 
HTSUS  item  7306.20.60.50.  Because 
Siderca  does  not  produce  nonseamless 
material,  the  consumption  entry  could 
not  possibly  be  fa  Siderca  product. 

On  Novembet  13.  1998,  the 
Department  reqiiested  additional 
information  froi^  Customs  regarding  the 
consumption  ei^try  cited  by  the 
petitioner.  Customs  subsequently 
confirmed  that  iftie  entry  was  in  fact  a 
consumption  entry,  but  was  not 
merchandise  produced  or  exported  by 
Siderca.  Customs  confirmed  that  there 
were  no  consun)ption  entries  of 
Argentine  OCT(^  produced  or  exported 
by  Siderca,  and  that  all  of  Siderca's 
shipments  of  OCTG  to  the  United  States 
during  the  POR  were  either  under  a 
temporary  impart  bond  for  re-tfxport  to 
third  countries,  or  through  a  foreign 
trade  zone  to  be  further  processed  and 
then  re-exported,  and  therefore  not 
subject  to  antidumping  duties.  [See 
Memo  to  the  Filp,  January  6, 1999). 
Based  on  the  foregoing,  there  is  no 
evidence  that  Siderca  made  any  U.S. 
consimiption  entries  of  Argentine  OCTG 
during  the  POR.^The  Department 
therefore  detemiines  that  no  subject 
merchandise  pr^uced  or  exported  by 
Siderca  was  entered  into  the  United 
States  for  consumption  during  the  POR 
and,  thus,  there  jare  no  entries  subject  to 
the  review. 

Because  Siderjca  was  the  only  firm  for 
which  a  review  ivas  requested  and  it 
had  no  U.S.  entries  for  consumption  of 
covered  merchaiidise  during  the  POR, 
there  is  no  basisi  for  continuing  this 
administrative  review.  We  therefore  are 
rescinding  this  ipview  in  accordance 
with  section  351.213(d)(3)  of  the 
Department's  regulations.  The  cash 
deposit  rate  for  all  firms  will  continue 
to  be  the  rate  established  in  the  most 


recently  completed  segment  of  this 
proceeding  [i.e..  1.36  percent). 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  351.221. 

Dated:  January  21, 1999. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary,  Enforcement 
Group  HI. 

(FR  Doc.  99-1894  Filed  1-26-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-683-830] 

Notice  of  Amended  Preliminary 
Determination  of  Sales  at  Not  Less 
Than  Fair  Value:  Stainless  Steel  Sheet 
and  Strip  in  Coils  From  Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Amended  preliminary 
determination  of  antidiunping  duty 
investigation. 

summary:  On  January  4,  1999,  the 
Department  of  Commerce  ("the 
Department")  published  the  preliminary 
determination  of  its  antidimiping  duty 
investigation  of  stainless  steel  sheet  and 
strip  in  coils  ("SSSS")  from  Taiwan. 
This  investigation  covers  four 
respondents,  Yieh  United  Steel 
Corporation  ("YUSCO"),  Tung  Mung 
Development  Co.,  Ltd.  ("Tung  Mung"), 
Chang  Mien  Industries,  Co.,  Ltd. 
("Chang  Mien"),  and  Ta  Chen  Stainless 
Steel  Pipe,  Ltd.  and  Ta  Chen 
International  (collectively  "Ta  Chen"). 
YUSCO  submitted  a  ministerial  error 
allegation  on  January  5,  1999  with 
respect  to  the  preliminary 
determination.  Based  on  the  correction 
of  these  ministerial  errors  made  in  the 
preliminary  determination,  we  are 
amending  our  preliminary 
determination.  See  19  CFR  351.224(e). 
As  a  result  of  the  correction,  the 
Department  preliminarily  determines 
that  sales  have  not  been  made  at  less 
than  fair  value  with  respect  to  stainless 
steel  sheet  and  strip  in  coils  from 
Taiwan. 

EFFECTIVE  DATE:  January  27,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gideon  Katz  or  Rick  Johnson,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-5255  and  (202) 
482-3818,  respectively. 


SUPPLEMENTARY  INFORMATION: 
Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  references  to  the 
Department's  regulations  are  to  the 
regulations  set  forth  at  19  CFR  part  351. 

Significant  Ministerial  Errors 

We  are  amending  the  preliminary 
determination  of  sales  at  less  than  fair 
value  for  SSSS  from  Taiwan  to  reflect 
the  correction  of  significant  ministerial 
errors  made  in  the  margin  calculations 
regarding  YUSCO  in  that  determination, 
pursuant  to  19  CFR  224(g)(1)  and  (2).  A 
significant  ministerial  error  is  defined  as 
a  correction  which,  singly  or  in 
combination  with  other  errors,  (1) 
would  result  in  a  change  of  at  least  5 
absolute  percentage  points  in,  but  not 
less  than  25  percent  of,  the  weighted 
average  dumping  margin  calculated  in 
the  original  (erroneous)  preliminary 
determination;  or  (2)  would  result  in  a 
difference  between  a  weighted-average 
dumping  margin  of  zero  or  de  minimis 
and  a  weighted-average  dumping 
margin  of  greater  than  de  minimis  or 
vice  versa.  We  are  publishing  this 
amendment  to  the  preliminary 
determination  pursuant  to  19  CFR 
351.224(e). 

Scope  of  the  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  stainless 
steel  sheet  and  strip  in  coils.  Stainless 
steel  is  an  alloy  steel  containing,  by 
weight,  1.2  percent  or  less  of  carbon  and 
10.5  percent  or  more  of  chromium,  with 
or  without  other  elements.  The  subject 
sheet  and  strip  is  a  flat-rolled  product  in 
coils  that  is  greater  than  9.5  mm  in 
width  and  less  than  4.75  mm  in 
thickness,  and  that  is  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  The  subject  sheet 
and  strip  may  also  be  further  processed 
(e.g.,  cold-rolled,  polished,  aluminized, 
coated,  etc.)  provided  that  it  maintains 
the  specific  dimensions  of  sheet  and 
strip  following  such  processing. 

Tne  merchandise  subject  to  mis 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at 
subheadings:  7219.13.00.30, 
7219.13.00.50,  7219.13.00.70, 
7219.13.00.80,  7219.14.00.30, 
7219.14.00.65.  7219.14.00.90, 
7219.32.00.05,  7219.32.00.20, 
7219.32.00.25,  7219.32.00.35, 
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7219.32.00.36.  7219.32.00.38, 
7219.32.00.42,  7219.32.00.44, 
7219.33.00.05,  7219.33.00.20, 
7219.33.00.25,  7219.33.00.35, 
7219.33.00.36,  7219.33.00.38, 
7219.33.00.42.  7219.33.00.44, 
7219.34.00.05,  7219.34.00.20, 
7219.34.00.25,  7219.34.00.30. 
7219.34.00.35,  7219.35.00.05. 
7219.35.00.15,  7219.35.00.30, 
7219.35.00.35,  7219.90.00.10, 
7219.90.00.20,  7219.90.00.25, 
7219.90.00.60,  7219.90.00.80, 
7220.12.10.00,  7220.12.50.00, 
7220.20.10.10,  7220.20.10.15, 
7220.20.10.60,  7220.20.10.80, 
7220.20.60.05,  7220.20.60.10, 
7220.20.60.15,  7220.20.60.60, 
7220.20.60.80,  7220.20.70.05, 
7220.20.70.10,  7220.20.70.15, 
7220.20.70.60,  7220.20.70.80, 
7220.20.80.00,  7220.20.90.30, 
7220.20.90.60,  7220.90.00.10, 
7220.90.00.15,  7220.90.00.60,  and 
7220.90.00.80.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
Department's  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Excluded  from  the  scope  of  this 
investigation  are  the  following:  (1)  Sheet 
and  strip  that  is  not  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled;  (2)  sheet  and  strip 
that  is  cut  to  length;  (3)  plate  (i.e.,  flat- 
rolled  stainless  steel  products  of  a 
thickness  of  4.75  mm  or  more);  (4)  flat 
wire  (i.e.,  cold-rolled  sections,  with  a 
prepared  edge,  rectangular  in  shape,  of 
a  width  of  not  more  than  9.5  mm);  and 
(5)  razor  blade  steel.  Razor  blade  steel  is 
a  flat  rolled  product  of  stainless  steel, 
not  further  worked  than  cold-rolled 
(cold-reduced),  in  coils,  of  a  width  of 
not  more  than  23  mm  and  a  thickness 
of  0.266  mm  or  less,  containing,  by 
weight,  12.5  to  14.5  percent  chromium, 
and  certified  at  the  time  of  entry  to  be 
used  in  the  manufacture  of  razor  blades. 
See  Chapter  72  of  the  HTSUS. 
"Additional  U.S.  Note"  1(d). 

In  response  to  comments  by  interested 
parties  the  Department  has  determined 
that  certain  specialty  stainless  steel 
products  are  also  excluded  from  the 
scope  of  this  investigation.  These 
excluded  products  are  described  below: 

Flapper  valve  steel  is  excluded.  It  is 
defined  as  stainless  steel  strip  in  coils 
containing,  by  weight,  between  0.37  and 
0.43  percent  carbon,  between  1.15  and 
1.35  percent  molybdenum,  and  between 
0.20  and  0.80  p>ercent  manganese.  This 
steel  also  contains,  by  weight, 
phosphorus  of  0.025  percent  or  less, 
silicon  of  between  0.20  and  0.50 
percent,  and  sulfur  of  0.020  percent  or 
less.  The  product  is  manufactured  by 


means  of  vacuum  arc  remelting,  with 
inclusion  controls  for  sulphide  of  no 
more  than  0.04  percent  and  for  oxide  of 
no  more  than  0.05  percent.  Flapper 
valve  steel  has  a  tensile  strength  of 
between  210  and  300  ksi,  yield  strength 
of  between  170  and  270  ksi,  plus  or 
minus  8  ksi,  and  a  hardness  (Hv)  of 
between  460  and  590.  Flapper  valve 
steel  is  most  commonly  used  to  produce 
specialty  flapper  valves  in  compressors. 

Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  s{)ecialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  mm,  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection,  and 
flatness  of  1.6  mm  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  also  is 
excluded  from  the  scope  of  this 
investigation.  This  stainless  steel  strip 
in  coils  is  a  specialty  foil  with  a 
thickness  of  between  20  and  110 
microns  used  to  produce  a  metallic 
substrate  with  a  honeycomb  structure 
for  use  in  automotive  catalytic 
converters.  The  steel  contains,  by 
weight,  carbon  of  no  more  than  0.030 
percent,  silicon  of  no  more  than  1.0 
percent,  manganese  of  no  more  than  1.0 
percent,  chromium  of  between  19  and 
22  percent,  aluminum  of  no  less  than 
5.0  percent,  phosphorus  of  no  more  than 
0.045  percent,  sulfur  of  no  more  than 
0.03  percent,  lanthanum  of  between 
0.002  and  0.05  percent,  and  total  rare 
earth  elements  of  more  than  0.06 
percent,  with  the  balance  iron. 

Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  also  is 
excluded  from  the  scope  of  this 
investigation.  This  ductile  stainless  steel 
strip  contains,  by  weight,  26  to  30 
percent  chromium,  and  7  to  10  percent 
cobalt,  with  the  remainder  of  iron,  in 
widths  228.6  mm  or  less,  and  a 
thickness  between  0.127  and  1.270  mm. 
It  exhibits  magnetic  remanence  between 
9,000  and  12,000  gauss,  and  a  coercivity 
of  between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  under  proprietary  trade  names 
such  as  "Amokrome  III." ' 


Certain  electrical  resistance  alloy  steel 
also  is  excluded  from  the  scope  of  this 
investigation.  This  product  is  defined  as 
a  non-magnetic  stainless  steel 
manufactured  to  American  Society  of 
Testing  and  Materials  (ASTM) 
specification  B344  and  containing,  by 
weight,  36  percent  nickel,  18  percent 
chromium,  and  46  percent  iron,  and  is 
most  notable  for  its  resistance  to  high 
temperature  corrosion.  It  has  a  melting 
point  of  1390  degrees  Celsius  and 
displays  a  creep  rupture  limit  of  4 
kilograms  per  square  millimeter  at  1000 
degrees  Celsius.  This  steel  is  most 
commonly  used  in  the  production  of 
heating  ribbons  for  circuit  breakers  and 
industrial  furnaces,  and  in  rheostats  for 
railway  locomotives.  The  product  is 
currently  available  under  proprietary 
trade  names  such  as  "Gilphy  36."  ^ 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  also  is 
excluded  from  the  scope  of  this 
investigation.  This  high-strength, 
ductile  stainless  steel  product  is 
designated  under  the  Unified 
Numbering  System  (UNS)  as  S45500- 
grade  steel,  and  contains,  by  weight,  11 
to  13  percent  chromium,  and  7  to  10 
percent  nickel.  Carbon,  manganese, 
silicon  and  molybdenum  each  comprise, 
by  weight,  0.05  percent  or  less,  with 
phosphorus  and  sulfur  each  comprising, 
by  weight,  0.03  percent  or  less.  Tliis 
steel  has  copper,  niobium,  and  titanium 
added  to  achieve  aging,  and  will  exhibit 
yield  strengths  as  high  as  1700  Mpa  and 
ultimate  tensile  strengths  as  high  as 
1750  Mpa  after  aging,  with  elongation 
percentages  of  3  percent  or  less  in  50 
mm.  It  is  generally  provided  in 
thicknesses  between  0.635  and  0.787 
mm,  and  in  widths  of  25.4  mm.  This 
product  is  most  commonly  used  in  the 
manufacture  of  television  tubes  and  is 
currently  available  under  proprietary 
trade  names  such  as  "Durphynox  17." ' 

Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  surgical  and  medical 
instruments  also  are  excluded  from  the 
scope  of  this  investigation.  These 
include  stainless  steel  strip  in  coils  used 
in  the  production  of  textile  cutting  tools 
(e.g.,  carpet  knives).*  This  steel  is 
similar  to  ASTM  grade  440F,  but 
containing,  by  weight,  0.5  to  0.7  percent 
of  molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 


■  "Amokrome  III"  is  a  trademark  of  the  Arnold 
Engineering  Company. 


2  "Gilphy  36"  is  a  trademark  of  Imphy.  S.A. 
'  "Durphynox  17"  is  a  trademark  of  Imphy.  S.A. 
'This  list  of  uses  is  illustrative  and  provided  for 
descriptive  purposes  only. 
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sold  under  proprietary  names  such  as 
"GIN4  Mo."  The  second  excluded 
stainless  steel  atrip  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.02$  percent  and  sulfur  of 
no  more  than  01020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particlas  per  square  micron.  An 
example  of  thi^  product  is  "GIN5"  steel. 
The  third  speciblty  steel  has  a  chemical 
composition  similar  to  AISI  420  F,  with 
carbon  of  betw^n  0.37  and  0.43 
percent,  molybqenum  of  between  1.15 
and  1.35  percent,  but  lower  manganese 
of  between  0.2()  and  0.80  percent, 
phosphorus  of  po  more  than  0.025 
percent,  silicon^  of  between  0.20  and 
0.50  percent,  aad  sulfur  of  no  more  than 
0.020  percent.  This  product  is  supplied 
with  a  hardnesf  of  more  than  Hv  500 
guaranteed  aftei*  customer  processing, 
and  is  supplieq  as,  for  example, 
•'GIN6".5 


Period  of  Inve 

The  period  o: 


igation 

investigation  ("POI")  is 
April  1, 1997  through  March  31, 1998. 

Background 

On  January  4, 1999.  the  Department 
published  in  the  Federal  Register  its 
notice  of  prelii^inary  determination  of 
the  antidumping  duty  investigation  of 
SSSS  from  Taiwan  [Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Stainless  Steel 
Sheet  and  Strif^  in  Coils  from  Taiwan 
(64  FR  101  (Janjuary  4. 1999)).  We 
preliminarily  calculated  a  dumping 
margin  of  2.93  percent  based  on 
YUSCO's  sales! 

YUSCO  ' 

On  January  si  1999,  YUSCO 
submitted  a  tinjely  uritten  allegation 
that  the  Department  made  two 
ministerial  errqrs  which  resulted  in  a  de 
minimis  weighted  average  dumping 
margin.  YUSCO  alleged  that  the 
Department  erred  by  failing  to  convert 
U.S.  billing  adjustments  and  warranty 
expenses  reported  in  New  Taiwan 
Dollars  (NTD)  iiito  U.S.  dollars. 

We  agree  with  YUSCO  that  we 
inadvertently  filled  to  convert  these 
expenses  into  II.S.  dollars.  See  Clerical 
Error  Memorandum,  January  16, 1999. 
Because  these  ministerial  errors  are 
significant,  as  defined  in  19  CFR 
351.224(g),  we  are  amending  our 
preliminary  determination .  YUSCO's 
amended  weigl^ted-average  margin  is  de 


>  '•GIN4  Mo' 
proprietary  grades 


GtJ5 


"  and  "GIN6"  are  the 
f  Hitachi  Metals  America.  Ltd. 


minimis.  We  will  instruct  the  U.S. 
Customs  Service  accordingly.  See 
"Suspension  of  Liquidation"  section, 
below. 

Amended  Preliminary  Determination 

As  a  result  of  our  corrections  of 
ministerial  errors,  we  have  determined 
that  the  following  eimended  weighted- 
average  dumping  margins  apply. 


Manufacturer/exporter 


Chang  Mien 
Tung  Mung . 

YUSCO  

All  Others  ... 


Margin 
percent- 
age 


.57 

.07 

1.00 

1.00 


Suspension  of  Liquidation 

Because  the  margins  are  de  minimis 
(see  351.106).  we  are  not  directing  the 
U.S.  Customs  Service  to  suspend 
liquidation  of  entries  of  stainless  steel 
sheet  and  strip  in  coils  fi-om  Taiwan. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
amended  determination.  If  our  final 
determinations  are  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  later  of  120  days  after  the  date 
of  the  preliminary  determination  or  45 
days  after  our  final  determination. 

Public  Comment 

As  stated  in  the  Department's 
preliminary  determination  in  this 
investigation  (64  FR  101, 108),  case 
briefs  or  other  written  comments  may  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration  no  later  than 
February  23, 1999.  and  rebuttal  briefs, 
limited  to  issues  raised  in  case  briefs,  no 
later  than  March  1, 1999.  A  list  of 
authorities  used  and  an  executive 
summary  of  issues  should  accompany 
any  briefs  submitted  to  the  Department. 
This  summary  should  be  limited  to  five 
pages  total,  including  footnotes.  In 
accordance  with  section  774  of  the 
Tariff  Act,  we  will  hold  a  pubhc 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  any  hearing  will  be 
held  March  3, 1999  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230,  at  a  time  and 
location  to  be  determined.  Parties 
should  confirm  by  telephone  the  date, 
time,  and  location  of  the  hearing  48 
hoiu^  before  the  scheduled  time. 
Interested  parties  who  wish  to  request  a 
hearing,  or  to  participate  if  one  is 


requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  no  later  than 
February  3, 1999.  Requests  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  and  (3)  a  list  of  the 
issues  to  be  discussed.  At  the  hearing, 
each  party  may  make  an  affirmative 
presentation  only  on  issues  raised  in 
that  party's  case  brief,  and  may  make 
rebuttal  presentations  only  on 
arguments  included  in  that  party's 
rebuttal  brief.  See  19  CFR  351.310(c). 
We  intend  to  issue  our  final 
determination  in  this  investigation  no 
later  than  May  19, 1999. 

This  amended  preliminary 
determination  is  issued  and  published 
in  accordance  with  section  703(d)(2)  of 
the  Act  (19  CFR  351.224). 

Dated:  January  19. 1999. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-1895  Filed  1-26-99;  8:45  am] 

BILUNQ  CODE  3610-08-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-821-803] 

Titanium  Sponge  From  the  Russian 
Federation;  Rescission  of  Antidumping 
Duty  Administrative  Review: 
Correction 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Rescission  of 
Antidumping  Duty  Administrative 
Review:  Correction. 

EFFECTIVE  DATE:  January  27, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Manning  or  Wendy  Frankel,  AD/ 
CVD  Enforcement,  Group  n.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230: 
telephone  (202)  482-3936  and  482- 
5849,  respectively. 
CORRECTION:  The  Department  of 
Commerce  (the  Department) 
inadvertently  referenced  an  incorrect 
period  of  review  (FOR)  in  Titanium 
Sponge  From  the  Russian  Federation: 
Rescission  of  Antidumping  Duty 
Administrative  Review,  63  FR  67857 
(December  9, 1998).  The  FOR  for  this 
administrative  review  is  August  1, 1997 
through  July  31, 1998.  However,  the 
Department  incorrectly  referenced  a 
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POR  of  April  1, 1997  through  March  31, 
1998  in  the  above-referenced  Federal 
Register  notice.  Specifically,  the  notice 
reads,  "This  review  was  requested  by 
TMC  and  covers  the  period  April  1, 
1997  through  March  31, 1998"  and  "On 
August  28, 1998,  TMC  requested  that 
the  Department  conduct  an 
administrative  review  of  titanium 
sponge  firom  Russia  for  the  period  April 
1, 1997  through  March  31, 1998."  See 
63  FR  67857. 

Pursuant  to  the  Department's 
regulations  at  19  CFR  351.224(e),  we 
correct  this  statement  in  the  above- 
referenced  notice  to  read  as  follows: 
"This  review  was  requested  by  TMC 
and  covers  the  period  August  1, 1997 
through  July  31. 1998"  and  "On  August 
28. 1998,  TMC  requested  that  the 
Department  conduct  an  administrative 
review  of  titanium  sponge  from  Russia 
for  the  period  August  1, 1997  through 
July  31, 1998." 

Dated;  January  11, 1999. 
Robert  S.  LaRussa, 

Assistant  Secretary,  Import  Administration. 
(FR  Doc.  99-1897  Filed  1-26-99;  8:45  ami 
BIUMQ  CODE  3S1A-0S-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-122-834 

Postponement  of  Preliminary 
Countervailing  Duty  Determination: 
Live  Cattle  From  Canada 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTKM:  Notice  of  postponement  of 
preliminary  coimtervailing  duty 
determination. 

SUMMARy:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  determination  of  the 
countervailing  duty  investigation  of  Uve 
cattle  from  Canada.  This  extension  is 
made  pursuant  to  section  703(c)(1)(B)  of 
the  Tariff  Act  of  1930,  as  amended  by 
the  Uruguay  Round  Agreements  Act. 
EFFECTIVE  DATE:  January  27, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Zak 
Smith,  Office  1,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington  D.C.  20230;  telephone  (202) 
482-0189. 

SUPPLEMENTAL  INFORMATION:  Because 
this  case  is  extraordinarily  complicated 
and  additional  time  is  necessary  to 
make  the  preUminary  determination,  the 
Department  of  Commerce  ("the 


Department")  is  extending  the  time 
limit  for  completion  of  the  preliminary 
determination  in  accordance  with 
section  703(c)  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act"),  to  not  later 
than  May  3, 1999.  See  January  20, 1999 
Memorandum  from  Acting  Deputy 
Assistant  Secretary  for  AD/CVD 
Enforcement  Laurie  Parkhill  to  Assistant 
Secretary  for  Import  Administration 
Robert  LaRussa  on  file  in  the  public  file 
of  the  Central  Records  Unit,  B-099  of 
the  Department. 

This  notice  is  in  accordance  with 
section  703(b)(1)  of  the  Act  and  19  CFR 
351.205(b)(2). 

Dated:  January  21, 1999. 
Gary  Tavemum, 

Acting  Deputy  Assistant  Secretary  for  AD/ 
CVD  Enforcement. 

(FR  Doc.  9*-1896  Filed  1-26-99;  8:45  am] 
BH.LINQ  CODE  3610-08-P 


DEPARTMEffT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  012199A] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  New  England  Fishery 
Management  Coimcil  (Council)  is 
scheduUng  a  number  of  pubUc  meetings 
of  its  oversight  committees  and  advisory 
panels  in  February,  1999  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone  (EEZ). 
Recommendations  from  these  groups 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meetings  will  be  held 
between  February  11  and  February  12, 
1999.  See  SUPPLEMENTARY  INFORMATION 
for  specific  dates  and  times. 
ADDRESSES:  The  meetings  vdll  be  held 
in  Warwick,  RI.  SeeSUPPLEMENTARY 
INFORMATION  for  specific  locations. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
(781)  231-0422. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates  and  Agendas 

Thursday.  February  11,  1999.  9:30 
a.m. — Groimdfish  Committee  Meeting 

Location:  HoUday  Inn  at  the 
Crossings,  801  Greenwich  Avenue, 


Warwick,  RI  02886;  telephone:  (401) 
732-6000. 

Agenda:  Consider  and  take  public 
comment  on  the  scope  of  issues  that 
should  be  addressed  in  Amendment  13 
to  rebuild  overfished  stocks  and  to 
supplement  or  change  elements  of  the 
fishery  management  plan  (FMP)  as  may 
be  necessary,  and  will  identify 
management  alternatives  to  be 
considered  in  the  Draft  Supplemental 
Environmental  Impact  Statement 
(DSEIS).  Measures  imder  consideration 
for  this  amendment  include,  but  are  not 
limited  to:  action  to  rebuild  overfished 
stocks  under  new  overfishing 
definitions;  implementation  of  a  two- 
tier  permit  system  to  address  latent 
fishing  effort;  proposals  for  industry 
support  systems  involving  scientific 
research  and  codservation  engineering 
programs,  including  exemptions  or 
other  incentive  programs  for 
participation  in  scientific  or  gear 
research;  modification  of  the  annual 
adjustment  schedule  and  possible 
change  to  the  fishing  year;  and 
including  quotas  as  a  management  tool 
within  the  FMP. 

Friday,  February  12,  1999,  10:00 
a.m. — Gear  Conflict  Committee  Meeting 

Location:  HoUday  Inn  at  the 
Crossings,  801  Greenwich  Avenue, 
Warwick,  RI  02886;  telephone:  (401) 
732-6000. 

Agenda:  Development  of  alternatives 
to  address  gear  conflicts  between  lobster 
and  trawl  gear  fishermen  in  the  offshore 
canyon  areas  south  of  New  England; 
identification  of  gear  conflict  issues  to 
be  considered  during  future  discussions 
to  allow  scallop  vessel  access  to  the 
groundfish  closed  areas. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  these 
groups  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  these  meetings. 
Action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Dated:  January  21, 1999. 

Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

(PR  Doc.  99-1874  Filed  l--?6-99;  8:45  ami 
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DEPARTMEr^r  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


P.O.011999C] 

Pacific  Fishery  Management  Council; 
Public  MeetirM 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce,     i 

action:  Noticft  of  public  meeting. 


SUMMARY:  Th4  Groundfish  Stock 
Assessment  Review  (STAR)  Panel  for 
Pacific  whitirig  will  hold  a  work  session 
which  is  opeit  to  the  public. 

DATES:  The  Pacific  whiting  Stock 
Assessment  RiBview  Panel  will  meet 
beginning  at  10:00  a.m.,  February  17, 
1999  and  continue  until  5:00  p.m.  on 
February  18,  ^999  or  as  necessary  to 
complete  business. 

ADDRESSES:  T^e  Pacific  whiting  Stock 
Assessment  Rfeview  Panel  meeting  will 
be  held  at  thelBest  Western  Pacific  Iim 
Resort  and  Cdnference  Center,  Costa 
Rica  Room,  1160  King  Georges 
Highway,  White  Rock.  British  Coliunbia, 
Canada,  V4A  ftC2;  telephone:  (604)  535- 
1432. 

Council  adaress:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue.  Suit4  224,  Portland.  OR  97201. 

FOR  FURTTHER  »4FORMAT10N  CONTACT:  Julie 

Walker.  Fishery  Management  Analyst; 
telephone:  (503)  326-6352. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  th#  meeting  is  to  review  draft 
stock  assessmpnt  documents  and  any 
other  pertinent  information,  work  with 
the  Stock  Assessment  Team  to  make 
necessary  revisions,  and  produce  a 
STAR  Panel  report  for  use  by  the 
Council  familkr  and  other  interested 
persons. 

Although  other  issues  not  contained 
in  this  agend^  may  come  before  the 
Panel  for  discussion,  in  accordance  with 
the  Magnuson- Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  4ay  not  be  the  subject  of 
formal  action  during  the  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  this  notice. 

Special  Accotiniodations 

The  meeting  is  physically  accessible 
to  people  witji  disabilities.  Requests  for 
sign  language!  interpretation  or  other 
auxiliary  aids!  should  be  directed  to  Mr. 
John  Rhoton  at  (503)  326-6352  at  least 
5  days  prior  tc  the  meeting  date. 


Dated:  January  21, 1999. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-1873  Filed  1-26-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.012199B] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council) 
Groundfish  Management  Team  (GMT) 
will  hold  a  public  meeting  in 
conjimction  with  a  workshop  to  review 
new  information  on  groundfish  harvest 
rates. 

DATES:  The  GMT  meeting  will  be  held 
on  Monday,  February  22, 1999 
beginning  at  1:00  p.m.  and  may  go  into 
the  evening  until  business  for  the  day  is 
completed.  The  meeting  will  reconvene 
from  8:00  a.m.  to  5:00  p.m.  on  Tuesday, 
February  23,  and  from  8:00  a.m.  to  noon 
on  Wednesday,  February  24.  At  1:00 
p.m.  on  Wednesday,  February  24.  the 
workshop  on  groimdfish  harvest 
policies  will  convene.  The  workshop 
will  continue  on  Thursday.  February  25 
from  8:00  a.m.  to  5:00  p.m.  and  on 
Friday.  February  26,  from  8:00  a.m.  to 
noon  or  as  necessary. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Hatfield  Marine  Science  Center, 
Meeting  Room  #9,  2030  S.  Marine 
Science  Drive,  Newport,  OR;  telephone: 
(541)  867-0249. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue.  Suite  224.  Portland.  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Clock,  Groundfish  Fishery  Management 
Coordinator;  telephone:  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  GMT  meeting  is  to 
develop  a  work  plan  for  1999  and  to 
prepare  technical  advice  and  reports  to 
support  Coimcil  decisions  throughout 
the  year.  Specific  agenda  items  will 
include:  (1)  appoint  representatives  to 
track  assessments  in  the  stock 
assessment  review  process;  (2)  prepare  a 
work  plan  for  1999  GMT  activities;  (3) 
review  methodology  for  developing 
inseason  catch  projections  and  potential 


open  access  trip  limit  adjustments;  (4) 
evaluate  data  and  analysis  requirements 
related  to  lingcod  and  rockfish 
allocation  and  management;  (5)  review 
program  cost  estimates  for  an  observer 
program;  (6)  review  new  information 
related  to  the  status  of  the  Pacific 
whiting  stock  and  develop  an  acceptable 
biological  catch/optimimi  yield 
recommendation;  and  (7)  discuss  the 
review  of  harvest  policies. 

Starting  on  Wednesday.  February  24, 
1999,  the  GMT  and  other  participants  at 
the  harvest  policy  workshop  will  hear 
recent  information  regarding 
appropriate  harvest  rates  for  various 
groundfish  species.  Some  investigations 
indicate  current  harvest  policies  (F35% 
and  F4o%)  may  not  adequately  protect 
stocks  and  may  not  produce  the 
maximimi  sustainable  yield.  This 
workshop  will  primarily  be  a 
presentation  of  new  information  and 
analysis.  A  follow-up  workshop  will  be 
held  in  March  1999,  after  which  the 
GMT  will  prepare  specific 
recommendations  and  a  final  report  to 
the  Council  on  appropriate  harvest 
rates. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Team  for  discussion,  in  accordance  with 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice. 

Specifd  Accoinmodatioiis 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Mr. 
John  Rhoton  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  January  21, 1999. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[FR  Doc.  99-1875  Filed  1-26-99;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  U.S.  Consumer  Product  Safety 
Commission. 

TIME  AND  DATE:  10:00  a.m..  Wednesday, 
-February  3, 1999. 

location:  Room  420,  East  West  Towers, 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Open  to  the  Public. 
MATTER  TO  BE  CONSIDERED: 
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Bunk  Beds  accidents  involving  damage  to  Dated:  January  20, 1999. 

The  Commission  will  consider  options  to        government  vehicles  or  fixed  Patricia  L.  Toppings, 

address  the  hazard  of  children's  entrapment       government  property  and  fatal  or  Alternate  OSD  Federal  Register  Liaison 

in  bunk  beds.  nonfatal  personal  injury.  The  completed  Officer,  Department  of  Defense. 

For  a  recorded  message  containing  the     fo™  '^  used  as  a  source  document  to  (fr  Doc.  9»-l790  Filed  1-26-99;  8:45  am] 

latest  agenda  information,  call  (301)  record  information  and  details  of  traffic  BtujNO  cooe  sommm-m 

504-0709  accidents  which  may:  (1)  Require  

CONTACT  PERSON  FOR  ADDtTlONAL  investigative  action  by  commanders. 

^^^I-n^S^ArJ^w^^^^nifin.  r.r        security  police,  and  other  law  DEPARTMENT  OF  DEFENSE 
NFORMATION:  Sadve  E.  Dunn,  Oiiice  ot            r              */•        .•     4-          »i-    •»• 

Bethesda,  MD  20207  (301)  504-0800.  ..       ^j    •  -i        ^     .•         -ru 

^      '  prosecution  and  civil  court  actions.  The  _        »,      _         ,        .,      ,        .  ^ 

Dated:  January  25, 1999.  form  also  provides  information  to  Executive  Committee  Meeting  of  the 

Sadye  E.  Dunn.  appropriate  individuals  and  Defense  Advisory  Committee  on 

Secretary.  oi^anizations  within  DoD  and  Women  in  the  Services  (DACOWiTS) 

(FR  Doc.  99-2065  Filed  1-25-99;  3:33  pm)         appropriate  law  enforcement  authorities  AGENCY:  Department  of  Defense. 

BiLUNQ  COOE  6355-01-M  ^ho  ensure  proper  legal  and  Advisory  Committee  on  Women  in  the 

^^____^^^^^^^^________^^    administrative  actions  are  taken.  Failure  Services. 

to  collect  data  from  witnesses  and  ACTION'  Notice 

DEPARTMENT  OF  DEFENSE  complainants  will:  (1)  Prevent  the  ! ! 

identification  of  offenders;  (2)  prevent  summary:  Pursuant  to  Section  10(a), 

Office  of  the  Secretary  the  determination  of  accident  cause/  Public  Law  92-463,  as  amended,  notice 

liability;  and,  (3)  prevent  the  resolution  is  hereby  given  of  a  forthcoming 

Submission  for  0MB  Review;  of  the  accident  through  subsequent  legal  Quarterly  Executive  Committee  Meeting 

Comment  Request  and  administrative  actions.  of  the  Defense  Advisory  Committee  on 

ACTION:  Notice.  Affected  Public:  Individuals  or  Women  in  the  Services  (DACOWITS). 

'■ households.  The  purpose  of  the  Executive 

The  Department  of  Defense  has  Freauencv  On  occasion  Committee  Meeting  is  to  review  the 

submitted  to  0MB  for  clearance,  the  ^  responses  to  the  recommendations  and 

following  proposal  for  collection  of  Respondent's  Obligation:  Mandatory.  request  for  information  adopted  by  the 

information  under  the  provisions  of  the         0MB  Desk  Officer:  Mr.  Edward  C.  committee  at  the  DACOWITS  1998  Fall 

Paperwork  Reduction  Act  (44  U.S.C.  Springer.  Conference. 

Chapter  35).  Written  comments  and  DATES:  February  8,  1999,  9:15  a.m.-4:00 

Title.  Associated  Form,  and  OMB  recommendations  on  the  proposed  pm. 

Number:  Motor  Vehicle  Traffic  Accident    information  collection  should  be  sent  to  ADDRESSES:  SECDEF  Conference  Room 

Report;  AF  Form  1315;  OMB  Number         j^  Springer  at  the  Office  of  3E869.  The  Pentagon.  Washington,  D.C. 

°^T?I?^3^Do^..»ef  D^,„cto»«.r,«„»  Management  and  Budget,  Desk  Officer  poR  FURTHER  INFORMATION  CONTACT: 

Type  of  Request.  Reinstatement.  f^j.  dqD  ^^^^  ^0236,  New  Executive  Lieutenant  Colonel  Sandv  Lewis 

Number  of  Respondents:  20,000.  office  Building.  Washington.  DC  20503.  aRNGUS,  DACOWITS  and  Military 

Responses  Per  Respondent:  1.  „^„  ^,  ^„.       ..    „,  ,.,  »#  .r      .-^AorxVi-  •'^ 

Annual  Response:  20,000.  ^  ^OD  Clearance  Officer:  Mr.  Robert  Women  Matters  OASD  (Force 

Average  Buiden  Per  Response:  15  Cushmg.  Management  Policy),  4000  Defense 

minutes  Written  requests  for  copies  of  die  ^^"lT."non°T  ^?       ',^n^o'.  inf  o",',^ 

Annual  Burden  Hours:  5,000.  Information  Collection  proposal  should  20301-1000;  telephone  (703)  697-2122. 

Needs  and  Uses:  The  information  be  sent  to  Mr.  Cushing,  WHS/DIOR,  SUPPLEMENTARY  INFORMATION:  Meeting 

collection  requirement  is  necessary  to         1215  Jefferson  Davis  Highway,  Suite  agenda: 

record  information  and  details  of  traffic      1204,  Arlington.  VA  22202-4302.  Monday.  February  8. 1999 

T!une  Event 

9:15-9:29  a.m Introductions  (3E869— SecDef  Conf  Rm,  (Open  to  Public). 

9:30-10:59  a.m Naval  Ship  Berthing  Briefing  (Of>en  to  Public). 

11:00  a.m.-14:14  p.m  Break  for  lunch  and  member  Training  (DACOWITS  Members  Only). 

2:15-3:44  p.m  Subcommittee  Chairs  Review  Conference  Materials  for  the  1999  Spring  Conference  to  be  held  28  April-2  May 

at  the  Washington  Dulles  Airport  Hilton  Hotel,  Hemdon,  VA  (Open  to  Public). 

3:45—4:00  p.m  Wrap  Up,  Review  1999  Mission,  Vision  &  Goals  and  Discuss  Spring  Conference  8e  Summer  Overseas  Trip 

(Open  to  Public). 
4:15  p.m  DACOWITS  members  depart. 


Dated:  January  21, 1999. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  99-1789  Filed  1-26-99;  8:45  am) 

BItUNQ  CODE  5000-<M-I» 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army,  DoD. 


ACTION:  Notice  to  Amend  System  of 
Records. 

SUMMARY:  The  Department  of  the  Army 
is  amending  a  system  of  records  notice 
in  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974.  (5  U.S.C.  552a).  as  amended. 


4076 


Federal  Register /Vol.  64,  No.  17 /Wednesday,  January  27,  1999/Notices 


DATES:  This  proposed  action  will  be 
effective  wit  lout  further  notice  on 
February  26,  1999  unless  comments  are 
received  wh  ch  result  in  a  contrary 
determination. 

ADDRESSES:  Privacy  Act  Officer,  Records 
Management  Program  Division,  Army 
Records  Maiiagement  and 
Declassification  Agency,  ATTN:  TAPC- 
PDD-RP.  Stot  C55.  Ft.  Belvoir,  VA 
22060-5576[ 

FOR  FURTHEflj  INFORMATION  CONTACT:  Ms. 
Janice  Thoritton  at  (703)  806-4390  or 
DSN  656-43P0. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notiffes  subject  to  the  Privacy 
Act  of  1974,  p  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  ibove. 

The  speci^c  changes  to  the  record 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  piblished  in  its  entirety.  The 
proposed  am  endments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  c  f  a  new  or  altered  system 
report. 

Dated:  January  21, 1999. 


L.M .  Bynum, 

Alternate  OSIiFederal 
Officer,  Depar  ment 


A0600-85  DA>E 


SYSTEM  r4AME: 

Alcohol 
Rehabilitati 
58  FR  10002 

CHANGES: 


Register  Liaison 
of  Defense. 


aid 
an 


Drug  Abuse 

Files  (February  22.  1993, 


SYSTEM  LOCATDN: 

Delete  entiy  and  replace  with 
'Primary  location:  Army  Substance 
Abuse  Progrim  (ASAP)  rehabilitation/ 
counseling  facilities  (e.g..  Community 
Counseling  (tenter/ASAP  Counseling 
Facilities)  at  JArmy  installations  and 
activities.  OflRcial  mailing  addresses  are 
pubUshed  as  an  appendix  to  the  Army's 
compilation  af  record  system  notices. 

Secondary  location:  Army  Center  for 
Substance  A  )use  Program,  ATTN: 
PEDA,  Suite  320,  4501  Ford  Avenue, 
Alexandra.  \A  22302  1460.' 


INDIVIDUALS  COVERED  BY  THE 


CATEGORIES  Of 
SYSTEM: 

Delete  entiy 
military  members 
family  memqers 
and  retirees 
enrolled  in 
civilians  in 


positions. 


and  replace  with  'Eligible 
civilians  employees, 
of  military  members 
vho  are  screened  and/or 
ASAP,  and  those  federal 
testing  designated 


CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
'Primary  location:  Copies  of  patient 
intake  records,  progress  reports, 
psychosocial  histories,  counselor 
observations  and  impressions  of 
patient's  behavior  and  rehabilitation 
progress,  copies  of  medical  consultation 
and  laboratory  procedures  performed, 
results  of  biochemical  urinalysis  for 
alcohol/drug  abuse.  Patient  Intake/ 
Screening  record-PIR  (DA  Form  4465-R); 
Patient  Progress  Report-PPR  (DA  Form 
4466-R);  Resource  and  Performance 
Report  (DA  Form  371 1-R);  and 
Specimen  Custody  Document-Drug 
Testing  (DD  Form  2624),  and  similar  or 
related  documents. 

Secondary  location:  Copies  of  Patient 
Intake/Screening  record-PIR  (DA  Form 
4465-R);  Patient  Progress  Report-PPR 
(DA  Form  4466-R);  Resource  and 
Performance  Report  (DA  Form  3711-R); 
and  Specimen  Custody  Document-Drug 
Testing  (DD  Form  2624),  and 
demographic  composites  thereof.' 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  3013,  Secretary  of  the  Army;  42 
U.S.C.  290dd-2;  Federal  Drug  Free 
Workplace  Act  of  1988;  Army 
Regulation  600-85.  Army  Substance 
Abuse  Program;  and  E.0..9397  (SSN).' 

PURPOSE(S): 

Delete  entry  and  replace  with  'To 
identify  alcohol  and  drug  abusers 
within  the  Army;  to  treat,  counsel,  and 
rehabilitate  individuals  who  participate 
in  the  Army  Substance  Abuse  Program; 
to  judge  the  magnitude  of  drug  and 
alcohol  abuse  in  the  Army.' 


A0600-85  DAPE 
SYSTEM  NAME: 

Alcohol  and  Drug  Abuse 
Rehabihtation  Files. 

SYSTEM  LOCATION: 

Primary  location:  Army  Substance 
Abuse  Program  (ASAP)  rehabilitation/ 
counseling  facilities  (e.g..  Community 
Counseling  Center/ ASAP  Counseling 
Facilities)  at  Army  installations  and 
activities.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Army's 
compilation  of  record  system  notices. 

Secondary  location:  Army  Center  for 
Substance  Abuse  Program,  ATTN: 
PEDA,  Suite  320,  4501  Ford  Avenue. 
Alexandra,  VA  22302-1460. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Eligible  military  members,  civilians 
employees,  family  members  of  military 
members  and  retirees  who  are  screened 


and/or  enrolled  in  the  Army  Substance 
Abuse  Program  (ASAP),  federal  civilians 
in  testing  designated  positions. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Primary  location:  Copies  of  patient 
intake  records,  progress  reports, 
psychosocial  histories,  counselor 
observations  and  impressions  of 
patient's  behavior  and  rehabilitation 
progress,  copies  of  medical  consultation 
and  laboratory  procedures  performed, 
results  of  biochemical  urinalysis  for 
alcohol/drug  abuse.  Patient  Intake/ 
Screening  record-PIR  (DA  Form  4465-R); 
Patient  Progress  Report-PPR  (DA  Form 
4466-R);  Resource  and  Performance 
Report  (DA  Form  3711-R);  and 
Specimen  Custody  Document-Drug 
Testing  (DD  Form  2624),  and  similar  or 
related  documents. 

Secondary  location:  Copies  of  Patient 
Intake/Screening  record-PIR  (DA  Form 
4465-R);  Patient  Progress  Report-PPR 
(DA  Form  4466-R);  Resource  and 
Performance  Report  (DA  Form  3711-R); 
and  Specimen  Custody  Document-Drug 
Testing  (DD  Form  2624),  and 
demographic  composites  thereof. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army; 
42  U.S.C.  290dd-2;  Federal  Drug  Free 
Workplace  Act  of  1988;  Army 
Regulation  600-85,  Army  Substance 
Abuse  Program;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  identify  alcohol  and  drug  abusers 
within  the  Army;  to  treat,  counsel,  and 
rehabilitate  individuals  who  participate 
in  the  Army  Substance  Abuse  Program; 
to  judge  the  magnitude  of  drug  and 
alcohol  abuse  in  the  Army. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  do  not 
apply  to  this  system. 

"The  Patient  Administration  Division 
at  the  medical  treatment  facility  with 
jurisdiction  is  responsible  for  the  release 
of  medical  information  to  malpractice 
insurers  in  the  event  of  malpractice 
litigation  or  prospect  thereof. 

Information  is  disclosed  only  to  the 
following  persons/agencies: 

To  health  care  components  of  the 
Department  of  Veterans  Affairs 
furnishing  health  care  to  veterans. 
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To  medical  personnel  to  the  extent 
necessary  to  meet  a  bona  fide  medical 
emergency. 

To  qualified  personnel  conducting 
scientific  research,  audits,  or  program 
evaluations,  provided  that  a  patient  may 
not  be  identified  in  such  reports,  or  his 
or  her  identity  further  disclosed  by  such 
personnel. 

In  response  to  a  court  order  based  on 
the  showing  of  good  cause  in  which  the 
need  for  disclosure  and  the  public's 
interest  is  shown  to  exceed  the  potential 
harm  that  would  be  incurred  by  the 
patient,  the  physician-patient 
relationship,  and  the  Army's  treatment 
program.  Except  as  authorized  by  a 
court  order,  no  record  may  be  used  to 
initiate  or  substantiate  any  criminal 
charges  against  a  patient  or  to  conduct 
any  investigation  of  a  patient. 

NOTE:  Records  of  identity,  diagnosis, 
prognosis,  or  treatment  of  any  client/ 
patient,  irrespective  of  whether  or  when 
he/she  ceases  to  be  a  client/patient, 
maintained  in  connection  with  the 
performance  of  any  alcohol  or  drug 
abuse  prevention  and  treatment 
function  conducted,  requested,  or 
directly  or  indirectly  assisted  by  any 
department  or  agency  of  the  United 
States,  shall,  except  as  provided  therein, 
be  confidential  and  be  disclosed  only  for 
the  purposes  and  under  circumstances 
expressly  authorized  in  42  U.S.C. 
290dd-2.  This  statute  takes  precedence 
over  the  Privacy  Act  of  1 974  to  the 
extent  that  disclosure  is  more  limited. 
However,  access  to  the  record  by  the 
individual  to  whom  the  record  pertains 
is  governed  by  the  Privacy  Act. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  locked  metal 
containers;  computer  database; 
computer  magnetic  discs/tapes. 

RErmEVABlUTY: 

By  patient's  surname;  Social  Security 
Number  or  other  individually 
identifying  characteristics. 

safeguards: 

Records  are  maintained  in  storage 
areas  in  locked  file  cabinets  where 
access  is  restricted  to  authorized 
persons  having  an  official  need-to- 
know. 

RETENTION  AND  DISPOSAL: 

Primary  location:  Records  are 
destroyed  5  years  after  termination  of 
the  patient's  treatment,  unless  the  Army 
Medical  Department  Activity/Facility 
commander  authorizes  retention  for  an 
additional  6  months. 


Secondary  location:  Manual  records 
are  retained  up  to  18  months  or  until 
information  taken  therefrom  and 
entered  into  computer  records  is 
transferred  to  the  'history'  file, 
whichever  is  sooner.  Disposal  of  manual 
records  is  by  burning  or  shredding. 
Computer  records  are  retained 
permanently  for  historical  and/or 
research  purposes. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Chief  of  Staff  for  Personnel, 
Headquarters,  Department  of  the  Army 
(DAPE-HR-PR).  300  Army  Pentagon, 
Washington,  DC  20320-3000. 

NCmFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  either  the 
commander  of  the  medical  center/ 
medical  department  activity  where 
treatment  was  obtained  or  the  Army 
Center  for  Substance  Abuse  Programs, 
4501  Ford  Avenue.  Suite  320, 
Alexandria,  VA  22302-1460.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Army's  compilation  of 
record  system  notices. 

Individual  should  provide  the  full 
name,  Social  Security  Number,  date  of 
birth,  current  address  and  telephone 
number,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  either  the  commander  of  the 
medical  center/medical  department 
activity  where  treatment  was  obtained 
or  the  Army  Center  for  Substance  Abuse 
Programs,  4501  Ford  Avenue,  Suite  320, 
Alexandria,  VA  22302-1460.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Army's  compilation  of 
record  system  notices. 

Individual  should  provide  the  full 
name,  Social  Security  Number,  date  of 
birth,  current  address  and  telephone 
number,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

Denial  to  amend  records  in  this 
system  can  be  made  only  by  the  Deputy 
Qiief  of  Sta^  for  Persoimel  in 
coordination  with  The  Surgeon  General. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual  by  interviews 
and  history  statement;  abstracts  or 
copies  of  pertinent  medical  records; 


abstracts  from  personnel  records;  results 
of  tests;  physicians'  notes,  observations 
of  client's  behavior;  related  notes, 
papers,  and  forms  from  counselor, 
clinical  director,  and/or  commander. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(PR  Doc.  99-1788  Filed  1-26-99;  8:45  am) 

BILUNG  CODE  S000-O4-F 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Information 
Management  Group,  Office  of  the  Chief 
Financial  and  Chief  Information  Officer 
invites  comments  on  the  submission  for 
OMB  review  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
26, 1999. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW,  Room  10235,  New 
Executive  Office  Building.  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV.  Requests 
for  copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Patrick  J.  Sherrill,  Department  of 
Education,  600  Independence  Avenue, 
SW,  Room  5624,  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651,  or  should  be  electronically  mailed 
to  the  internet  address  Pat 
Sherrill@ed.gov,  or  should  be  faxed  to 
202-708-9346. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
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information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligfitions.  The  Leader, 
Information  h^nagement  Group,  Office 
of  the  Chief  Financial  and  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  infoiimation  collection, 
grouped  by  of^ce,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revis;  on,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (3)  Respondents  and 
firequency  of  cillection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  art  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  )anuar)|  21. 1999. 
Kent  H.  Humanlan, 

Leader,  ; 

Information  Maiiagement  Group, 

Office  of  the  Chiaf  Financial  and  Chief 
Information  Officer. 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 


Type  of  Revi  iw. 

Title:  Applic  ation 
Bilingual  Education 
Teachers. 


New. 

for  Grants  under 
:  Training  for  all 


/jinually. 

Public:  Not-for-profit 
St^te,  local  or  Tribal  Gov't, 


Frequency: 

Affected 
institutions; 
SEAs  or  LEAs 

Reporting  and  Recordkeeping  Burden: 

Responses  50. 

Burden  Hcurs:  7,080. 

Abstract:  The  Department  needs  and 
uses  this  information  to  make  grants. 
The  respondents  are  local  educational 
agencies.  State  «ducational  agencies  and 
institutions  of  ^igher  education  and  are 
required  to  pro^de  this  information  in 
applying  for  grants. 

This  information  collection  is  being 
submitted  undf  r  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
OGOl).  Therefore,  this  30-day  public 
comment  pericid  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 

(FR  Doc.  9»-183i  Filed  1-26-99;  8:45  ami 

■aUNQ  CODE  40MH01-P 


DEPARTMENT  OF  EDUCATION 

[CFDA  Nos.:  84.320A,  84.321  A,  and  84.322A] 

Office  of  Elementary  and  Secondary 
Education;  Notice  Inviting  Application 
for  New  Awards  for  Fiscal  Year  1999 

summary:  The  Secretary  invites 
applications  for  new  awards  for  fiscal 
year  (FY)  1999  under  three  direct  grant 
programs  for  Alaska  Natives  and 
announces  deadline  dates  for  the 
transmittal  of  application  under  these 
programs. 

Date  Applications  Available:  January 
27,  1999. 

Deadline  for  Transmittal  of 
Applications:  March  26,  1999. 

Estimated  Available  Funds:  Up  to  $2 
million. 

Note:  The  Secretary  will  hold  a  single 
competition  for  projects  under  all  three  . 
programs  described  in  this  notice.  These 
funds  will  be  allocated  among  the  highest- 
quality  applications  received.  Applicants 
must  submit  a  separate  application  for  each 
program  for  which  they  apply. 

Estimated  Range  of  Awards:  $50,000 
to  $2,000,000. 

Project  Period  for  all  Programs:  36 
months. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice.  Funding  estimates 
are  for  the  first  year  of  the  project  period 
only.  Funding  for  the  second  and  third  years 
is  subject  to  the  availability  of  funds  and  the 
approval  of  continuation  awards  [see  34  CFR 
75.253). 

84. 3 20 A— Alaska  Native  Educational 
Planning,  Curriculum  Development, 
Teacher  Training  and  Recruitment 
Program 

Purpose  of  Program:  To  support 
projects  that  recognize  cuid  address  the 
unique  educational  needs  of  Alaska 
Native  students  through  consolidation, 
development,  and  implementation  of 
educational  plans  and  strategies  to 
improve  schooling  for  Alaska,  Natives, 
development  of  curricula,  and  the 
training  and  recruitment  of  teachers. 
This  program  is  authorized  by  section 
9304  of  the  Elementary  and  Secondary 
Education  Act. 

Eligible  Applicants:  Alaska  Native 
organizations  or  educational  entities 
with  experience  in  developing  or 
operating  Alaska  Native  programs  or 
programs  of  instruction  conducted  in 
Alaska  Native  languages,  or 
peutnerships  involving  Alaska  Native 
organizations. 

Program  Authority:  20  U.S.C.  7934. 

84.321A— Alaska  Native  Home-Based 
Education  for  Preschool  Children. 

Purpose  of  Program:  To  support  home 
instruction  programs  for  preschool 
Alaska  Native  children  that  develop 


parents  as  educators  for  their  children 
and  ensure  the  active  involvement  of 
parents  in  the  education  of  their 
children  from  the  earliest  ages.  This 
program  is  authorized  by  section  9305 
of  the  Elementary  and  Secondary 
Education  Act. 

Eligible  Applicants:  Alaska  Native 
organizations  or  educational  entities 
with  experience  in  developing  or 
operating  Alaska  Native  programs,  or 
partnerships  involving  Alaska  Native 
organizations. 

Program  Authority:  20  U.S.C.  7935. " 

84. 3 22 A— Alaska  Native  Student 
Enrichment  Programs. 

Purpose  of  Program:  To  support 
projects  that  provide  enrichment 
programs  and  family  support  services 
for  Alaska  Native  students  from  rural 
areas  who  are  preparing  to  enter  village 
high  schools  so  that  they  may  excel  in 
sciences  and  mathematics.  This  program 
is  authorized  by  section  9306  of  the 
Elementary  and  Secondary  Education 
Act. 

Eligible  Applicants:  Alaska  Native 
educational  organizations  or 
educational  entities  with  experience  in 
developing  or  operating  Alaska  Native 
programs,  or  partnerships  including 
Alaska  Native  organizations. 

Program  Authority:  20  U.S.C.  7936. 

Selection  Criteria:  The  Secretary  uses 
the  selection  criteria  published  in  34 
CFR  75.209  and  75.210  to  evaluate 
applications  for  the  Alaska  Native 
Educational  Planning,  Curriculum 
Development,  Teacher  Training  and 
Recruitment  Program:  the  Alaska  Native 
Home-Based  Education  for  Preschool 
Children  Program;  and  the  Alaska 
Native  Student  Enrichment  Programs. 
The  application  package  includes  the 
selection  criteria  and  the  points 
assigned  to  each  criterion. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77,  80,  81,  82,  85, 
and  86. 

For  Applications  or  Information 
Contact:  Mrs.  Lynn  Thomas,  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW,  F0B6,  Room  3C124,  Mail 
Stop  6140,  Washington,  D.C.  20202. 
Telephone  (202)  260-1541,  or  FAX: 
(202)  250-5630.  Internet: 

Lynn Thomas@ed.gov.  Individuals 

who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877/8339  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 


Federal  Register /Vol.  64.  No.  17 /Wednesday,  January  27,  1999 /Notices 


4079 


format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
docujnents  published  in  the  Federal 
Register,  in  text  or  portable  document 
format  (pdf)  on  the  Internet  at  either  of 
the  following  sites: 
http;//ocfo.ed.gov/fedreg.hmt 
http://www.ed.gov/news.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  any  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530,  or,  toll  free  at  1-888-293- 
6498. 

Dated:  January  22, 1999. 
Gerald  N.  Tirozzi, 

Assistant  Secretary  for  Elementary  and 
Secon  dary  Educa  tion . 
[FR  Doc.  99-1866  Filed  1-26-99;  8:45  am] 
MLUNG  CODE  400O-01-M 


DEPARTMENT  OF  ENERGY 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for  a 
Transuranic  Waste  Treatment  Facility 
at  Oak  Ridge,  TN 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  U.  S.  Department  of 
Energy  (DOE)  intends  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
under  the  National  Environmental 
Policy  Act  (NEPA)  and  its  implementing 
regulations  on  the  proposed 
construction,  operation,  and 
decontamination/decommissioning  of  a 
Transuranic  (TRU)  Waste  Treatment 
Facility  at  Oak  Ridge,  Termessee.  The 
four  types  of  TRU  waste  that  would  be 
treated  at  the  facility  are  remote- 
handled  (RH)-TRU  waste  sludge,  low- 
level  radioactive  waste  supernatant 
associated  with  the  sludge,  contact- 
handled  {CH)-TRU/alpha  low-level 
radioactive  waste  solids,  and  RH-TRU/ 
alpha  low-level  radioactive  waste  solids. 
Because  much  of  the  waste  displays 
Resource  Conservation  and  Recovery 
Act  (RCRA)  characteristics,  the 


proposed  facility  would  be  permitted 
under  RCRA.  All  the  waste  DOE 
proposes  to  treat  currently  is  stored  at 
Oak  Ridge  National  Laboratory  (ORNL) 
in  Oak  Ridge,  Tennessee.  The  proposed 
site  for  the  treatment  facility  is  adjacent 
to  the  Melton  Valley  Storage  Tanks, 
where  the  waste  sludge  and  supernatant 
are  being  stored. 

DOE  invites  the  pubUc,  organizations, 
and  agencies  to  present  oral  or  written 
comments  concerning  the  scope  of  the 
EIS,  including  the  issues  the  EIS  should 
address  and  the  alternatives  it  would 
analyze. 

DATES:  The  public  scoping  period  begins 
on  the  date  of  this  publication  and 
continues  until  February  26,  1999. 
Written  comments  submitted  by  mail 
should  be  postmarked  by  the  closing 
date  to  ensure  consideration.  Comments 
mailed  after  that  date  will  be  considered 
to  the  extent  practicable. 

DOE  will  conduct  public  scoping 
meetings  to  assist  in  defining  the 
appropriate  scope  of  the  EIS  and  to 
identify  significant  environmental 
issues  to  be  addressed.  These  meetings 
will  be  held  at  the  following  time(s)  and 
location: 

February  11, 1999,  American  Museum 
of  Science  and  Energy,  300  South 
Tulane  Avenue,  Oak  Ridge,  Tennessee 
37830;  Time:  6:30-9:30  p.m. 

February  16, 1999,  American  Museum 
of  Science  and  Energy,  300  South 
Tulane  Avenue,  Oak  Ridge,  Teimessee 
37830;  Time:  6:30-9:30  p.m. 

ADDRESSES:  Please  direct  comments  or 
suggestions  on  the  scope  of  the  EIS, 
requests  to  speak  at  the  public  scoping 
meetings,  requests  for  special 
accommodations  to  enable  participation 
at  scoping  meetings  (e.g.,  interpreter  for 
the  hearing-impaired),  and  questions 
concerning  the  project  to:  Gary  L.  Riner, 
U.S.  E)epartment  of  Energy,  Oak  Ridge 
Operations  Office.  P.O.  Box  2001.  Oak 
Ridge,  Tennessee  37831,  telephone: 
(423)  241-3498,  facsimile:  (423)  576- 
5333,  or  e-mail  rinerg@oro.doe.gov. 

For  general  information  on  the  DOE 
NEPA  process,  please  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
PoUcy  and  Assistance,  EH— 42,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  D.C.  20585-0119, 
telephone:  (202)  586-4600  or  leave  a 
message  at  (800)  472-2756. 
SUPPLEMENTARY  INFORMATION: 

Background 

Research  and  development  activities 
supporting  national  defense  and  energy 
initiatives  have  been  performed  at 
ORNL  since  its  construction  in  eastern 
Tennessee  in  1943,  generating 


radioactive  and  hazardous  waste 
legacies  that  now  pose  environmental 
concerns.  Meeting  the  cleanup 
challenges  associated  with  legacy  TRU 
waste  is  a  high  priority  for  the  DOE, 
Tennessee  Department  of  Environment 
and  Conservation  (TDEC),  and 
stakeholders.  The  TRU  waste  treatment 
project  at  the  ORNL  will  be  an 
important  component  of  DOE  cleanup 
efforts  at  the  site. 

TRU  waste  is  radioactive  waste  that  is 
not  classified  as  high-level  radioactive 
waste  and  that  contains  more  than  100 
nanocuries  per  gram  of  alpha-emitting 
transuranic  (atomic  numbers  greater 
than  92)  isotopes  with  half-lives  greater 
than  20  years.  Alpha  low-level 
radioactive  waste  contains  alpha- 
emitting  transuranic  isotopes  with  half- 
lives  greater  than  20  years  at 
concentrations  less  than  100  nanocuries 
per  gram. 

The  TRU  waste  to  be  treated  also 
contains  beta-  and  gamma-emitting 
isotopes  in  addition  to  alpha-emitting 
isotopes,  which  result  in  its 
classification  as  either  CH  (surface  dose 
rate  of  200  mrem/hr  or  less)  or  RH 
(siuface  dose  rate  of  greater  than  200 
mrem/hr). 

Solid  waste  at  ORNL  is  a 
heterogeneous  mixture  consisting  of 
paper,  glass,  rubber,  cloth,  plastic,  and 
metal  from  glove  boxes,  fuel  processing, 
hot  cells,  and  reactors.  Solid  waste  is 
ciurently  packaged  in  metal  boxes, 
drums  and  concrete  overpacks,  and 
stored  in  RCRA  permitted  faciUties. 
Most  of  the  solid  waste  containers  do 
not  meet  current  Department  of 
Transportation  regulations  and  would 
require  repackaging  prior  to  shipment. 

Based  on  generator  records,  the  solid 
waste  has  been  classified  as  either  TRU 
or  alpha  low-level  radioactive  waste. 
However,  because  the  nature  of  the  solid 
waste  can  only  be  confirmed  after 
retrieval  and  characterization,  solid 
wastes  addressed  in  this  Notice  of  Intent 
are  characterized  as  "TRU/alpha  low- 
level  radioactive  waste"  to  note  the 
current  uncertainty.  The  solid  waste 
may  contain  RCRA  characteristic 
metals,  but  generator  records  do  not 
indicate  the  presence  of  any  RCRA 
listed  constituents.  The  supernatant,  the 
liquid  layer  covering  the  sludge  In  the 
tanks,  is  considered  a  low-level  waste 
but  is  not  considered  hazardous  under 
the  RCRA  definitions. 

Approximately  62  percent  of  the 
legacy  TRU  wastes  are  currently  stored 
in  50  year-old  tanks.  The  remaining  38 
percent  of  the  legacy  TRU  wastes  are 
currently  stored  in  subsurface  trenches, 
vaults,  and  metal  buildings. 

Approximate  quantities  of  the  four 
primary  waste  streams  needing 
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treatment  are:  bOO  m  ^  of  RH-TRU 
sludge,  located  in  the  tanks;  1600  m  ^  of 
low-level  supernatant,  located  in  tanks; 
550  m  3  of  RH-TRU  waste/alpha  low- 
level  radioactive  waste  solids  in  vaults 
and  trenches;  tnd  1.000  m  »  of  CH-TRU 
waste/alpha  law-level  radioactive  waste 
solids  in  metal  buildings. 

Purpose  and  Need  for  Agency  Action 

The  DOE  needs  to  ensure  the  safe  and 
efficient  retrieval,  processing, 
certification,  apd  disposition  of  legacy 
TRU  waste  at  ORNL.  There  are  legal 
mandates  for  OOE  to  address  TRU  waste 
management  needs.  DOE  has  been 
directed  by  th^  TDEC  and  the  U.  S. 
Environmental  Protection  Agency  (EPA) 
to  address  environmental  issues 
including  disposal  of  its  legacy  TRU 
waste.  DOE  is  under  a  Commissioner's 
Order  issued  b^  the  State  of  Tennessee 
(September  1905)  to  implement  the  Site 
Treatment  Plat,  under  the  Federal 
Facility  Compliance  Act,  that  mandates 
specific  requirements  for  the  processing 
and  disposal  of  ORNL's  TRU  waste.  The 
primary  milestone  in  the 
Commissioner's  Order  is  that  DOE  begin 
processing  TRU  sludge  in  order  to  make 
the  first  shipmjent  to  the  Waste  Isolation 
Pilot  Plant  (W|PP)  (a  DOE  transuranic 
waste  disposal  facility)  in  New  Mexico 
by  January  2003.  In  addition,  two 
Records  of  Deqision  issued  in 
connection  wi0i  the  Federal  Facility 
Agreement  among  EPA,  TDEC,  and 
DOE,  under  the  Comprehensive 
Environmental  Response, 
Compensation « and  Liability  Act, 
mandate  that  the  waste  from  the  Gunite 
and  Associated  Tanks  Project  (in  Bethel 
Valley)  and  th»  Old  Hydrofracture 
FaciUty  Tanks  iProject  (in  Melton  Valley) 
be  processed  aiid  disposed  of  along  with 
the  TRU  wastej  from  die  Melton  Valley 
Storage  Tanks. 

Waste  retriefal  operations  are 
currently  undarway  to  prepare  ORNL 
TRU  waste  storage  tanks  for  closure,  and 
the  waste  remt^ved  from  the  Bethel 
Valley  tanks  will  be  consohdated  in  the 
Melton  Valley  Storage  Tanks  before 
processing.  After  processing,  TRU  waste 
must  be  certified  for  shipment  to  and 
disposal  at  WlfP.  and  any  low-level 
radioactive  wakte  resulting  fi-om  TRU 
waste  processing  must  be  certified  for 
shipment  to  arid  disposal  at  the  DOE 
site(s)  to  be  selected  in  a  Record  of 
Decision  for  the  Waste  Management 
Programmatic  Environmental  Impact 
Statement  for  Managing  Treatment, 
Storage,  and  Disposal  of  Radioactive 
and  Hazardous  Waste  (WM  PEIS)  (DOE/ 
EIS-0200-F,  May  1997).  No  faciliUes  for 
processing  TRlJ/alpha  low  level 
radioactive  wa$te  exist  at  the  Oak  Ridge 
Reservation. 


Proposed  Action  and  Alternatives 

Proposed  Action 

Under  the  proposed  action,  a  waste 
treatment  facility  for  the  ORNL  legacy 
TRU  waste  would  be  constructed, 
operated,  and  decontaminated/ 
decommissioned  under  a  contract 
awarded  to  the  Foster  Wheeler 
Environmental  Corporation.  Under  the 
contract,  the  action  would  be  carried  out 
in  four  phases:  Phase  I,  Licensing  and 
Permitting  (currently  in  process, 
includes  DOE's  NEPA  analysis  and 
contractor  design  activities);  Phase  II, 
Construction  and  Pre-Operational 
Testing;  Phase  III,  Treatment  and 
Packaging;  Phase  IV,  Decontamination 
and  Decommissioning.  If  the  current 
NEPA  review  results  in  the  selection  of 
an  alternative  other  than  the  proposed 
action.  Phase  11  (Construction  and  Pre- 
operational Testing)  of  the  contract 
would  not  be  executed.  Waste  volimie 
reduction  would  be  a  major  component 
of  the  processing  in  order  to  minimize 
waste  generation  and  costs  and  to 
conserve  resources.  After  processing, 
the  waste  would  be  certified  for  disposal 
as  either  low-level  radioactive,  alpha 
low-level  radioactive,  or  TRU  waste,  as 
discussed  above. 

All  activities  associated  with  the 
proposed  action  must  be  performed 
safely  and  in  compliance  with 
applicable  Federal  and  state  regulatory 
requirements.  Foster  Wheeler 
Environmental  Corporation  would  be 
responsible  for  achieving  compliance 
with  all  applicable  environmental, 
safety  and  health  laws  and  regulations, 
and  regulatory  agencies  would  be 
responsible  for  monitoring  the 
Corporation's  compliance.  The  State  of 
Tennessee  and  EPA  would  regulate  the 
Corporation  according  to  permits  under 
their  purview.  DOE  would  regulate 
occupational  safety  and  health  and 
nuclear  safety  according  to  specific 
environment,  safety  and  health 
requirements. 

DOE  would  lease  the  Melton  Valley 
Storage  Tanks,  subject  to  notification  of 
EPA  and  the  State  of  Tennessee,  and  an 
adjacent  land  area  totaling 
approximately  10  acres  to  Foster 
Wheeler  Environmental  Corporation  for 
construction  of  the  facility.  "The  Melton 
Valley  Storage  Tanks  are  separate  fi-om 
ORNL's  main  plant  area.  The  proposed 
treatment  facility  would  be  fenced,  with 
controlled  access  to  Tennessee  State 
Highway  95. 

Foster  Wheeler  Environmental 
Corporation  has  proposed  a  process  of 
evaporating  and  drying  the  sludges  and 
supernatant  that  is  flexible  enough  to 
address  a  wide  range  of  waste 
properties.  The  low  temperature 


treatment  would  reduce  waste  volimie, 
generate  additional  waste  as  a  result  of 
treatment,  and  meet  specified  waste 
acceptance  criteria.  To  ensure  that  the 
waste  would  meet  RCRA  Land  Disposal 
Restrictions  (LDR)  standards,  additives 
that  reduce  the  solubility  of  the  RCRA 
metals  in  the  waste  would  be  added  to 
form  stable  compounds.  The  dried 
stabilized  sludge  would  pass  the  Toxic 
Characteristic  Leaching  Procedures  and 
no  longer  exhibit  a  RCRA  characteristic. 
The  relatively  Inexpensive  stabilization 
process  could  be  easily  performed 
during  the  overall  treatment  process  and 
would  result  in  waste  that  meets  the 
LDR  treatments  standards  and  could  be 
stored  on  site,  if  necessary,  pending 
disposal.  The  supernatant  would  be 
dried  for  final  disposal  at  an  approved 
DOE  low-level  radioactive  waste 
disposal  site  consistent  with  a  WM  PEIS 
Record  of  Decision  yet  to  be  issued  for 
low-level  radioactive  waste.  Segregation 
of  the  supernatant  from  the  sludge 
would  result  in  significant  Ufe-cycle 
cost  avoidance  when  compared  to 
disposal  at  WIPP. 

The  proposed  action  includes  no 
treatment  for  the  bulk  of  the  solid  waste 
that  is  not  regulated  under  RCRA  other 
than  repackaging  with  some  compaction 
to  meet  the  50%  volimie  reduction 
required  by  the  contract.  The  solid 
waste  would  be  better  characterized 
during  the  repackaging  effort  to  achieve 
final  waste  form  certification  before 
disposal.  RCRA  characteristic  items 
would  be  isolated  for 
macroencapsulation  or  other  processmg 
techniques  to  comply  with  applicable 
RCRA  LDRs.  This  would  ensure  that 
alpha  low-level  radioactive  waste  would 
meet  non-RCRA  low-level  waste 
disposal  requirements  and  comply  with 
RCRA  LDRs  if  interim  storage  is 
required  on  site. 

Alternatives 

DOE  will  consider  alternatives  to  the 
proposed  action,  such  as  shipment  of 
TRU  wastes  to  other  DOE  sites  for 
processing,  alternative  technologies  for 
sludge  waste,  and  no  action.  Under  a 
shipment  alternative,  DOE  would  ship 
CH-TRU/alpha  low-level  and  RH-TRU/ 
alpha  low-level  radioactive  waste  solids 
to  other  DOE  site(s)  for  processing.  Most 
of  the  solid  waste  containers  do  not 
meet  current  Department  of 
Transportation  regulations  and  would 
require  repackaging  prior  to  shipment. 
After  processing,  the  waste  would  be 
certified  for  disposal  as  either  low-level 
radioactive,  alpha  low-level  radioactive, 
or  TRU  waste  and  transported  to 
appropriate  disposal  facilities.  Under  a 
treatment  alternative,  DOE  would 
process  RH-TRU  sludge  waste  and  the 
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low-level  radioactive  waste  supernatant 
associated  with  the  sludge  by  using 
vitrification  or  grouting  technology. 
This  alternative  would  include  no 
treatment  for  the  bulk  of  the  solid  waste 
that  is  not  regulated  under  RCRA  other 
than  repackaging  with  some 
compaction.  The  solid  waste  would  be 
better  characterized  during  the 
repackaging  effort  to  achieve  final  waste 
form  certification  before  disposal.  RCRA 
characteristic  items  would  be  isolated 
for  macroencapsulation  or  other 
processing  techniques  to  comply  with 
applicable  RCRA  LDRs.  This  would 
ensure  that  alpha  low-level  radioactive 
waste  would  meet  non-RCRA  low-level 
waste  disposal  requirements  and 
comply  with  RCRA  LDRs  if  interim 
storage  is  required  on  site. 

As  required  by  the  Council  on 
Environmental  Quality's  (CEQ's) 
Regulations  for  Implementing  the 
Procedural  Provisions  of  NEPA  (40  CFR 
Parts  1500-1508),  a  no  action  alternative 
will  be  evaluated.  Under  this 
alternative,  DOE  would  continue  to 
store  the  TRU  waste  in  tanks,  subsurface 
trenches,  vaults,  and  metal  buildings,  as 
discussed  in  the  Background  section, 
above. 

Preliminary  Environmental  Anal3rsis 

DOE  incorporated  environmental 
information  very  early  in  the  project 
planning.  Prior  to  selection  of  the 
contractor.  DOE  held  two  public 
meetings  with  stakeholders,  had 
ongoing  discussions  wath  regulators, 
prepared  a  characterization  report  for 
the  site  of  the  proposed  action,  and 
sponsored  an  independent  study  of 
treatment  technologies  and  contracting 
alternatives  known  as  the  Parallax  study 
(ORNLyM-4693,  FeasibiUty  Study  for 
Processing  ORNL  TRU  Waste  in  Existing 
and  Modified  FaciUties,  September  15, 
1995)  (available  in  the  public  reading 
rooms  Usted  below).  Bidders  were 
required  to  submit  environmental  data, 
and  DOE  prepared  an  environmental 
critique  (under  10  CFR  1021.216)  for 
consideration  in  the  procurement 
process.  A  synopsis  of  this  critique  has 
been  filed  with  the  EPA  and  made 
available  to  the  pubUc. 

NEPA  Process 

The  EIS  for  the  proposed  project  will 
be  prepared  according  to  the  National 
Environmental  Policy  Act  of  1969,  the 
CEQ  NEPA  regulations,  and  DOE's 
NEPA  Implementing  Procedures  (10 
CFR  Part  1021  ). 

Through  the  NEPA  process  begim 
with  this  Notice  of  Intent,  DOE  will 
continue  to  analyze  environmental 
impacts  and  evaluate  alternative  actions 
while  Phase  I  of  the  awarded  contract  is 


underway.  The  EIS  for  the  proposed 
TRU  waste  treatment  will  incorporate 
pertinent  analyses  performed  as  part  of 
the  DOE'S  WIPF  Disposal  Phase 
Supplemental  Environmental  Impact 
Statement  (DOE/EIS-0026-S-2, 
September,  1997)  and  the  WM  PEIS. 
Processing  the  ORNL  TRU  waste  in  Oak 
Ridge  is  consistent  with  the  Records  of 
Decision  issued  for  management  of  the 
transuranic  waste  for  the 
aforementioned  Environmental  Impact 
Statements  (63  FR  3624  and  3629, 
respectively,  January  23, 1998).  The 
disposal  of  low-level  radioactive  waste 
included  in  this  contract  will  be 
consistent  with  the  WM  PEIS  ROD  for 
low-level  waste  that  is  yet  to  be  issued. 
The  contract  allows  DOE  and  Foster 
Wheeler  Environmental  Corporation  to 
identify  during  Phase  I  other  potential 
waste  streams  for  processing  at  this 
facility.  Any  such  waste  streams  would 
be  considered  in  this  EIS  and  subject  to 
further  NEPA  review,  as  appropriate. 

Preliminary  Identification  of  EIS  Issues 

EXDE  intends  to  address  the  following 
issues  when  assessing  the  potential 
environmental  impacts  of  the 
alternatives  in  this  EIS.  DOE  invites 
comment  on  these  and  any  other  issues 
that  should  be  addressed  in  the  EIS. 
— ^Potential  effects  on  air,  soil,  and  water 
quality  from  normal  operations  and 
reasonably  foreseeable  accidents. 
— ^Potential  effects  on  the  pubUc, 
including  minority  and  low-income 
populations,  and  workers  from 
exposure  to  radiological  and 
hazardous  materials  from  normal 
operations  and  reasonably  foreseeable 
accidents. 
— CompUance  with  appUcable  Federal, 
state,  and  local  requirements  and 
agreements. 
— ^Pollution  prevention,  waste 
minimization,  and  energy  and  water 
use  reduction  technologies  to 
eliminate  or  reduce  use  of  energy, 
water,  and  hazardous  substances  and 
to  minimize  environmental  impacts. 
— Potential  socioeconomic  impacts, 
including  potential  impacts 
associated  with  the  workforce  needed 
for  operations. 
— ^Potential  cumulative  environmental 
impacts  of  past,  present,  and 
reasonably  foreseeable  future 
operations,  including  impacts  from 
using  the  proposed  facihty  for 
potential  waste  streams  other  than 
those  ciurently  being  proposed. 
— Potential  irreversible  and  irretrievable 
commitment  or  resources. 

Related  NEPA  Reviews 

Final  Waste  Management 
Programmatic  Environmental  Impact 


Statement  for  Managing  Treatment, 
Storage,  and  Disposal  of  Radioactive 
and  Hazardous  Waste  (DOE/EIS-0200- 
F,  May  1997);  Waste  Isolation  Pilot 
Plant  Disposal  Phase  Supplemental 
Environmental  Impact  Statement  (DOE/ 
EIS-0026-S-2,  September  1997);  and 
Advanced  Mixed  Waste  Treatment 
Project  at  the  Idaho  National 
Engineering  and  Environmental 
Laboratory  Environmental  Impact 
Statement  (DOE/EIS-0290-F,  to  be 
issued  January  1999). 

Scoping  Meetings 

The  purpose  of  this  NOI  is  to 
encourage  early  public  involvement  in 
the  EIS  process  and  to  solicit  public 
comments  on  the  proposed  scope  of  the 
EIS,  including  the  issues  and 
alternatives  it  would  analyze.  DOE 
plans  to  hold  public  scoping  meetings 
in  Oak  Ridge  to  solicit  both  oral  and 
written  comments  from  interested 
parties.  See  DATES  and  ADDRESSES, 
above,  for  the  times  and  locations  of 
these  meetings. 

DOE  will  designate  a  presiding  officer 
for  the  scoping  meetings.  The  scoping 
meetings  will  not  be  conducted  as 
evidentiary  hearings,  and  there  will  be 
no  questioning  of  the  commentors. 

However,  DOE  personnel  may  ask  for 
clarification  of  statements  to  ensure  that 
they  fully  understand  the  comments  and 
suggestions.  The  presiding  officer  will 
establish  the  order  of  speakers.  At  the 
opening  of  each  meeting,  the  presiding 
officer  will  announce  any  additional 
procedures  necessary  for  the  conduct  of 
the  meetings.  If  necessary  to  ensure  that 
all  persons  wishing  to  make  a 
presentation  are  given  the  opportunity, 
a  five-minute  limit  may  be  appUed  for 
each  speaker,  except  for  public  officials 
and  representatives  of  groups  who 
would  be  allotted  ten  minutes  each. 
Comment  cards  will  also  be  available  for 
those  who  would  prefer  to  submit 
written  comments. 

DOE  will  make  transcripts  of  the 
scoping  meetings  and  other 
environmental  and  project-related 
materials  available  for  public  review  in 
the  following  reading  rooms: 

U.S.  Department  of  Energy,  Freedom  of 
Information  PubUc  Reading  Room, 
Forrestal  Building,  Room  1  E-190, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585,  Telephone: 
(202) 586-3142 

U.S.  Department  of  Energy,  Oak  Ridge 
Operations  Office,  200  Administration 
Road,  Room  G-217,  C-'k  Ridge, 
Tennessee  37831,  Telephone:  (423) 
241-4780. 
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EIS  Schedule 

The  draft  f  IS  is  scheduled  to  be 
published  by  August  1999.  A  45-day 
comment  pe^od  on  the  draft  EIS  is 
planned,  anci  public  hearings  to  receive 
comments  vnW  be  held  approximately 
one  month  after  issuance.  Availability  of 
the  draft  EIS[  the  dates  of  the  public 
comment  period,  and  information  about 
the  public  hearings  will  be  annoimced 
in  the  Federal  Register  and  in  the  local 
news  mediaj^ 

The  final  9IS,  which  will  incorporate 
public  comnients  received  on  the  draft 
EIS,  is  scheduled  for  January  2000.  A 
Record  of  Decision  would  be  issued  no 
sooner  thfin  $0  days  after  a  notice  of 
availability  <^i  the  final  EIS  is  published 
in  the  Federil  Register. 

Signed  in  wiashington,  DC,  this  21st  day  of 
January  1999. 1 
Peter  N.  BnisM, 

Principal  Depmty  Assistant  Secretary 
Environment,  pafetyand  Health. 
(FR  Doc.  99-1^6  Filed  1-26-99;  8:45  am] 
■ILLMQ  COOE  1480-01-^ 


DEPARTMENT  OF  ENERGY 

Fed«ral  Energy  Regulatory 
Commission 

[Dociwt  No.  Cr>99-1 56-000] 

Columbia  Gas  Transmission 
Corporation!  Notice  of  Request  Under 
Blanket  Autftorization 

January  21, 19^9. 

Take  noticje  that  on  January  14. 1999, 
Columbia  Gas  Transmission  Corporation 
(Coliunbia),  i2801  Fair  Lakes  Parkway, 
Fairfax.  Virginia  22030-1046,  filed  in 
Docket  No.  GP99-1 56-000  a  request 
pursuant  to  Sections  157.205  and 
157.216,  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  I57J205.  157.216)  for 
authorization  to  abandon  approximately 
0.05  miles  of  4-  and  8-inch  pipeline  and 
a  point  of  delivery  under  Columbia's 
blanket  certificate  issued  in  Docket  No. 
CP83-76-006  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commiss  ion  and  open  to  public 
inspection. 

Columbia  i  equests  authorization  to 
abandon  approximately  0.05  miles  of  4- 
and  8-inch  pipeline  and  a  point  of 
delivery  to  dolumbia  Gas  of 
Pennsylvania.  Inc.  (CPA),  all  located  in 
Elk  Coimty,  Pennsylvania.  Columbia 
states  that  the  pipeline  will  be 
abandoned  in  place  and  all  above 
ground  facilities  will  be  removed.  CPA 
states  that  it  no  longer  requires  service 
from  this  point  of  delivery. 


Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natwal  Gas  Act. 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  99-1819  Filed  1-26-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 55-00] 

Columt>ia  Gas  Transmission 
Corporation;  Notice  of  Application 

January  21. 1999. 

Take  notice  that  on  January  13, 1999, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  filed  in  Docket  No.  CP99- 
155-000  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
natural  gas  service  currently  provided 
by  Columbia  to  Orange  and  Rockland 
Utilities,  Inc.  (O&R)  and  UGI 
Corporation  (UGI)  under  its  Rate 
Schedule  X-124,  and  to  abandon  the 
operation  of  two  segments  of  pipeline 
owned  by  O&R  and  UGI,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
pubUc  inspection. 

Specifically,  Columbia  proposes  to 
abandon:  (i)  the  transportation  service 
currently  provided  under  its  Rate 
Schedule  X-124  and,  (ii)  the  certificate 
authority  to  operate  the  facilities  located 
in  Steuben  and  Allegany  Counties,  New 
York,  that  were  constructed  to  provide 
the  service  proposed  to  be  abandoned. 
Colimibia  states  that  its  Rate  Schedule 
X-124  provided  for  firm  transportation 
service  by  Coliunbia  to  O&R  for  4,600 
Dth/d  and  to  UGI  Utilities,  Inc.,  the 
successor  in  interest  to  UGI,  for  22,400 
Dth/d.  Colimibia  states  that  the  service, 
facilities  and  Columbia's  authorization 
to  lease  and  operate  the  facilities  were 
approved  by  the  Commission  on  June 


28,  1984  in  Docket  No.  CP83-478. 
Columbia  also  states  that  as  it  does  not 
own  the  subject  facilities,  no  facilities 
will  be  physically  abandoned  or 
removed  by  Columbia  as  a  result  of  the 
proposed  abandonment. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  11, 1999,  file  vdth  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  othervase  advised,  it  will  be 
unnecessary  for  Columbia  to  appear  or 
be  represented  at  the  hearing. 
David  P.  Boergers, 
Secretory. 
[FR  Doc.  99-1820  Filed  1-26-99;  8:45  am] 

BILUNG  CODE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  IS87-36-002] 

Endicott  Pipeline  Company;  Notice 
Approving  First  Amendment 
Settlement 

January  21, 1999. 

Take  notice  that  on  January  12, 1999, 
pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.207,  the  State  of 
Alaska  (State)  and  Endicott  Pipeline 
Company  (EPC)  filed  a  petition,  asking 
the  Commission  to  approve  the  "First 
Amendment  to  Settlement  Agreement 
Between  State  of  Alaska  and  Endicott 
Pipeline  Company"  (First  Amendment). 
The  petitioners  state  that  the  First 
Amendment  amends  the  "Endicott 
Settlement  Agreement,"  which 
established  the  method  for  calculating 
rates  for  the  Endicott  Pipeline,  and  was 
approved  in  Endicott  Pipeline  Co.,  63 
FERC  161,076  (1993). 

The  petitioners  further  state  that  the 
changes  the  First  Amendment  makes  to 
the  Endicott  Settlement  Agreement  are 
required  because  of  the  recent 
connection  to  the  Endicott  Pipeline  by 
the  Badami  Oil  Pipeline.  The  Endicott 
Settlement  Agreement  did  not  provide  a 
method  for  allocating  costs  among 
deliveries  originating  at  different  receipt 
points  in  case  of  such  a  connection.  The 
First  Amendment  adopts  a  barrel-mile 
allocation  methodology,  which  the 
petitioners  state  is  consistent  with  the 
cost  allocation  method  the  Commission 
has  approved  for  use  by  the  Trans 
Alaska  Pipeline  System. 

The  State  and  EPC  indicate  that  they 
have  served  the  foregoing  Petition  to 
amend  the  Endicott  Settlement 
Agreement  upon  all  subscribers  to 
Endicott  Pipeline  Company's  tariffs. 

Initial  comments  on  the  filing  are  due 
on  or  before  February  1, 1999,  and  any 
reply  comments  are  due  on  or  before 
February  11, 1999. 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  99-1821  Filed  1-26-99;  8:45  am) 

BILUNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9»-14a-001] 

Garden  Banks  Gas  Pipeline,  LLC; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

January  21, 1999. 

Take  notice  that  on  January  15, 1999, 
Garden  Banks  Gas  Pipeline,  LLC  (GBGP) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volvune  No.  1,  tariff 
sheets  listed  in  Appendix  A  to  the 
filing,  proposed  to  become  effective 
December  10,  1998. 

GBGP  states  that  the  purpose  of  this 
filing  is  to  correctly  reflect  the 
authorized  changes  on  GBGP's  Original 
Volume  No.  1,  FERC  Gas  Tariff  that 
were  approved  in  Docket  Nos.  RP99- 
148-000  and  RP99-5-001  dated 
December  7, 1998  and  December  10, 
1998  respectively. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergere, 
Secretary. 
(PR  Doc.  99-1816  Filed  1-26-99;  8:45  am) 

BILLMQ  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-143-001] 

Nautilus  Pipeline  Co.,  LL.C;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

January  21, 1999. 

Take  notice  that  on  Janu«U7  15, 1999, 
Nautilus  Pipeline  Company,  L.L.C. 
(Nautilus)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  tariff  sheets  listed  in  Appendix  A 
to  the  filing,  proposed  to  become 
effective  December  12, 1998. 

Nautilus  states  that  the  purpose  of 
this  filing  is  to  correctly  reflect  the 
authorized  changes  on  Nautilus' 


Original  Volume  No.  1,  FERC  Gas  Tariff 
that  were  approved  in  Docket  Nos. 
RP99-143-000  and  RP99-4-001  dated 
December  7, 1998  and  December  10, 
1998  respectively. 

Any  person  desiring  to  protest  this 
fiUng  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 

(PR  Doc.  99-1815  Filed  1-26-99;  8:45  am) 
BILUNQ  CODE  t717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  CP»»-14ft-000| 

Northern  Border  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

January  21, 1999. 

Take  notice  that  on  January  12,  1999, 
Northern  Border  Pipeline  Company 
(Northern  Border),  1111  South  103rd 
Street,  Omaha,  Nebraska  68124-1000, 
filed  in  Docket  No.  CP99-1 48-000  a 
request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
authorization  to  construct  and  operate 
certain  interconnect  facilities  as  a  new 
delivery  point  to  The  Peoples  Gas  Light 
and  Coke  Company  (Peoples).  Northern 
Border  makes  such  request  under  its 
blanket  certificate  issued  in  Docket  No. 
CP84-420-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission. 

Specifically,  Northern  Border  requests 
authorization  to  construct  and  operate  a 
16-inch  tee  and  valve  to  serve  as  a 
delivery  point  to  Peoples  in  Will 
County,  Illinois.  It  is  indicated  that  the 
facility  will  be  known  as  the  Elwood 
delivery  point.  The  estimated  cost  of 
Northern  Border's  prooosed  facilities  is 
$95,000 — and  it  is  statnd  that  Northern 
Border  will  be  reimbursed  for  all  costs 
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inoirred  fa^  constructing  the  proposed 
delivery  pqint. 

It  is  stated  that  the  natiual  gas 
voliunes  to!  be  delivered  at  the  proposed 
delivery  paint  are  volumes  which  will 
be  transported  by  Northern  Border. 
Northern  Bbrder  states  its  intent  to 
deliver  up  to  240,000  Mcf  on  a  peak  day 
and  an  estiinated  1 1  Bcf  annually  to 
Peoples.  It  (s  averred  that  the  natural  gas 
volumes  received  from  Northern  Border 
will  be  useq  for  electrical  generation,  by 
an  electric  generation  facility  presently 
being  buih  by  Elwood  Energy,  LLC 
(Elwood  Eiiergy) — and  that  Elwood 
Energy  wil|  need  natural  gas  volumes  at 
the  plant  by  approximately  April  1, 
1999.  ' 

Northern  Border  further  states  that  the 
proposal  is{not  prohibited  by  its  existing 
tariff,  and  PJJorthem  Border  asserts  that 
it  has  suffiqient  capacity  in  its  system  to 
accomplish  delivery  of  gas  to  the 
proposed  delivery  point  without 
detriment  dr  disadvantage  to  any  of  its 
other  customers. 

Any  person  or  the  Commission's  staff 
may.  withiii  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursua]tt  to  Rule  214  of  the 
Commissioti's  Procedural  Rules  (18  CFR 
385.214)  a  tnotion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  |he  Regulations  under  the 
Natural  Gai  Act  (18  CFR  157.205)  a 
protest  to  tie  request.  If  no  protest  is 
filed  withiij  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  qays  after  the  time  allowed 
for  fiUng  a  torotest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural]  Gas  Act. 
David  P.  Bo^^rs, 
Secretary. 
IFR  Doc.  99-|l817  Filed  1-26-99:  8:45  am] 

BILUNO  CODE  ^17-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 54-000] 

Souttiem  Natural  Gas  Company; 
Notice  of  niequest  Under  Blanket 
Authorization 


January  21 

Take  notice 
Southern 
(Southern). 
1900  Fifth 
Alabama  33203 


CP99-154-D00 


1999. 

that  on  January  13, 1999. 
N  atural  Gas  Company 
AmSouth-Sonat  Tower. 
Vvenue.  North.  Birmingham, 
filed  in  Docket  No. 
.  a  request  pursuant  to 


Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  install  and 
operate  a  deUvery  tap.  offshore 
Louisiana,  under  Southern's  blanket 
certificate  issued  in  Docket  No.  CP82- 
406-000.  pursuant  to  Section  7(c)  of  the 
Natiu'al  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Southern  proposes  to  install  and 
operate  a  delivery  tap  in  order  to  deliver 
gas  to  Chevron  USA  Inc.  (Chevron)  for 
use  as  gas  lift  gas  on  its  offshore 
production  platform  in  Main  Pass  Block 
133 A.  offshore  Louisiana.  Chevron 
plans  to  construct  and  install  a  2-inch 
meter  station  on  Chevron's  existing 
Main  Pass  Block  133A  Platform  at  or 
near  Lambert  Grid  Coordinates 
X=2.861.490.381  and  ¥=276.276.751. 
Main  Pass  Block  133 A.  offshore 
Louisiana.  Southern  estimates  that  the 
cost  of  installing  the  meter  station  is 
approximately  $40,000  for  which 
Chevron  will  pay  the  actual  cost  of 
installing. 

Southern  states  that  it  will  transport 
gas  to  Chevron  pursuant  to  a  service 
agreement  between  Southern  and 
Chevron,  or  its  designated  agent,  under 
Southern's  Rate  Schedule  IT.  Southern 
further  states  that  Chevron  anticipates 
receiving  on  average  1.200  Mcf  of 
natural  gas  per  day  at  the  proposed 
facilities.  Southern  states  that  the 
operation  of  the  proposed  facilities  will 
have  no  significant  effect  on  its  peak 
day  or  annual  requirements.  Southern 
states  that  this  proposal  will  be  without 
detriment  or  disadvantage  to  its  other 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  N.E.. 
Washington  D.C.  20426.  piursuant  to 
Rule  214  of  the  Commission's 
Procedural  Rules  (18  CFR  385.214)  a 
motion  to  intervene  or  notice  of 
intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  99-1818  Filed  1-26-99;  8:45  am) 

BILUNO  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

[Docket  No.  EG99-60-000,  et  al.] 

AES  Jennison,  L.L.C.,  et  al.  Electric 
Rate  and  Corporate  Regulation  Filings 

January  19,  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  AES  Jennison,  L.L.C. 

[Docket  No.  EG99-6O-O00J 

Take  notice  that  on  January  14,  1999. 
AES  Jennison,  L.L.C.  (AES  Jennison), 
c/o  Henry  Aszklar,  1001  North  19th 
Street,  Arlington,  Virginia  22209,  filed 
with  the  Federal  Energy  Regulatory 
Commission,  an  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

AES  Jennison  is  a  Delaware  limited 
liability  company.  AES  Jennison  intends 
to  operate  and  maintain,  under  an 
operation  and  maintenance  agreement, 
the  generating  station  currently  known 
as  the  Jennison  Station,  Route  7, 
Bainbridge,  New  York  13733,  which  is 
comprised  of  two  steam  turbine  units 
(Units  1  and  2)  with  a  maximum 
aggregate  generating  capacity  of 
approximately  71  MW.  Electricity 
generated  by  the  faciUty  will  be  sold  at 
wholesale  by  the  owner  of  the  facility  to 
one  or  more  power  marketers,  utilities, 
cooperatives,  or  other  wholesalers. 

Comment  date:  February  5,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Duke  Power  Co.  and  PanEnergy 
Corp. 

(Docket  No.  EC97-1 3-0001 

Take  notice  that  on  January  12  1999, 
Duke  Energy  Corporation  (Duke  Energy) 
tendered  for  filing  a  letter  notifying  the 
Commission  of  the  means  by  which 
control  over  the  jurisdictional  assets  of 
Duke/Louis  Dreyftis,  L.L.C.  (D/LD)  will 
be  transferred  to  Duke  Energy  Trading 
and  Marketing  L.L.C.  (DETM).  The 
Commission  approved  the  transfer  of 
such  control  in  its  May  28,  1997  Order 
Approving  Merger  in  this  proceeding. 
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Duke  Power  Co.,  79  FERC  1 61,236. 
Duke  Energy  states  that  control  will  be 
transferred  by  an  assignment  of  D/LD's 
jurisdictional  assets  to  DETM. 

Comment  date:  February  11. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  AES  Hickling,  L.L.C 

[Docket  No.  EG99-61-000I 

Take  notice  that  on  January  14, 1999, 
AES  Hickling,  L.L.C.  (AES  Hickling), 
c/o  Henry  Aszklar.  1001  North  19th 
Street,  ArUngton.  Virginia  22209,  filed 
with  the  Federal  Energy  Regulatory 
Commission,  an  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

AES  Hickling  is  a  Delaware  limited 
Uability  company.  AES  Hickling  intends 
to  operate  and  maintain,  under  an 
operation  and  maintenance  agreement, 
the  generating  station  currently  known 
as  the  Hickling  Station,  11884  Hickling 
Station,  Coming,  New  York  14830, 
which  is  comprised  of  two  steam 
turbine  imits  (Units  1  and  2)  with  a 
maximum  aggregate  generating  capacity 
of  85  MW.  Electricity  generated  by  the 
facility  will  be  sold  at  wholesale  by  the 
owner  of  the  facility  to  one  or  more 
power  marketers,  utilities,  cooperatives, 
or  other  wholesalers. 

Comment  date:  February  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Central  Maine  Power  Ccunpany  v. 
FPL  Energy  Maine,  Inc. 

[Docket  No.  EL99-28-0001 

Take  notice  that  on  January  13, 1999, 
Central  Maine  Power  Company  filed 
pursuant  to  Section  207(a)(2)  of  the 
Federal  Power  Act  a  petition  for 
declaratory  order  and  request  for 
expedited  order  on  scope  of  prior 
conunission  orders  issued  October  29, 
1998. 

Comment  date:  February  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Duquesne  Light  Company 

(Docket  No.  ER98-4159-001) 

Take  notice  that  on  January  14, 1999, 
Duquesne  Light  Company  tendered  for 
filing  a  revised  Code  of  Conduct  as  an 
amended  compliance  filing  to  the  Code 
of  Conduct  filed  in  compliance  vfith  the 
Commission's  October  2, 1998,  Order  in 
Docket  No.  ER98-4159-000. 

Comment  date:  February  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER99-1 257-000) 

Take  notice  that  on  January  13, 1999, 
the  Wisconsin  Public  Service 
Corporation  (WPSC),  tendered  for  filing 
Supplement  No.  2,  to  its  partial 
requirements  service  agreement  with 
Washington  Island  Electric  Cooperative 
(WIEC),  Door  County,  Wisconsin. 
Supplement  No.  2,  provides  WIEC's 
contract  demand  nominations  for 
January  1999 — December  2002,  under 
WPSC's  W-2A  partial  requirements 
tariff  and  WIEC's  applicable  service 
agreement. 

The  company  states  that  copies  of  this 
filing  have  been  served  upon  WIEC  and 
to  the  State  Commissions  where  WPSC 
serves  at  retail. 

Comment  date:  February  2, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Arizona  Public  Service  Company 

[Docket  No.  ER99-125&-0001 

Take  notice  that  on  January  13, 1999, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  a  Service  Agreement 
under  APS'  FERC  Electric  Tariff, 
Original  Volume  No.  3,  for  service  to  the 
Northern  Wasco  Coimty  Pud  (Wasco). 

A  copy  of  this  filing  has  been  served 
on  the  Arizona  Corporation  Commission 
and  Wasco. 

Comment  date:  February  2, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Ameren  Services  Company 

(Docket  No.  ER99-1 2  59-000] 

Take  notice  that  on  January  13, 1999, 
Ameren  Services  Company  (Ameren), 
tendered  for  filing  Service  Agreements 
for  Market  Based  Rate  Power  Sales 
between  Ameren  and  Allegheny  Power 
and  Soyland  Power  Cooperative,  Inc. 
Ameren  asserts  that  the  purpose  of  the 
Agreements  is  to  permit  Ameren  to 
make  sales  of  capacity  and  energy  at 
market  based  rates  to  the  parties 
pursuant  to  Ameren's  Market  Based 
Rate  Power  Sales  Tariff  filed  in  Docket 
No.  ER98-3285-000. 

Comment  date:  February  3, 1999,  in 
accordance  with  StandardParagraph  E  at 
the  end  of  this  notice. 

9.  Northern  States  Power  Company 
(Minnesota  Company) 

[Docket  No.  ER99-126O-000]  \ 

Take  notice  that  on  January  13, 1999, 
Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing 
an  Interconnection  Study  Agreement 
dated  October  21, 1998,  between  NSP 
and  Lakefield  Junction  LLC  (Lakefield). 


NSP  requests  the  Agreement  be 
accepted  for  filing  effective  January  8, 
1999  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  termination  notice  to  be 
accepted  for  filing  on  the  date 
requested. 

Comment  date:  February  2, 1999,  in 
accordance  vdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Energy  East  South  Glens  Falls,  LLC 

[Docket  No.  ER99-1261-0001 

Take  notice  that  on  January  13, 1999, 
Energy  East  South  Glen  Falls,  LLC 
(Glens  Falls),  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  and  Glen  Falls'  Electric 
Power  Sales  Tariff,  FERC  Electric  Rate 
Schedule  No.  1,  which  permits  Glen 
Falls  to  make  wholesale  power  sales  at 
market-based  rates. 

Glens  Falls  requests  an  effective  date 
of  January  14, 1999. 

Notice  of  said  filing  has  been  served 
upon  the  New  York  State  PubUc  Service 
Commission. 

Comment  date:  February  2,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  California  Power  Exchange 
Corporation 

[Docket  No.  ER99-1 262-000) 

Take  notice  that  on  January  13, 1999, 
tlie  California  Power  Exchange 
Corporation  (PX),  provided  notice  of  a 
temporary,  experimental  deviation  from 
the  Hour- Ahead  timeline  contained  in 
the  PX's  FERC-authorized  tariff  in  order 
to  test  the  efficiency  benefits  of  a  "Day- 
Of  Market"  timeline  for  a  three-month 
period  commencing  January  17.  1999. 

The  PX  states  that  it  has  served  copies 
of  its  filing  on  the  PX  Participants  and 
on  the  California  Public  Utilities 
Commission.  The  filing  also  has  been 
posted  on  the  PX  website  at  http:// 
www.calpx.com. 

Comment  date:  February  2, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Portland  General  Electric  Company 

[Docket  No.  ER99-1 263-000) 

Take  notice  that  on  January  13, 1999, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  PGE  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
11  (Tariff),  to  revise  its  Market-Based 
Rates  Tariff,  Portland  General  Electric 
Company,  FERC  Electric  Tariff,  Original 
Volimie  No.  11. 

PGE  requests  that  the  revised  Tariff 
become  effective  on  February  12, 1999. 

A  copy  of  this  filiiig  was  served  upon 
the  Oregon  Public  Utility  Commission. 


4086 


Federal  Register/Vol.  64,  No.  17/Wednesday,  January  27,  1999/Notices 


Comment  date:  February  2. 1999,  in 
accordance  y^i\h  Standard  Paragraph  E 
at  the  end  oflthis  notice. 

13.  Wisconsii  Electric  Power  Company 

(Docket  No.  £^99-1264-000] 

Take  noticfe  that  on  January  13. 1999, 
Wisconsin  Electric  Power  Company 
(Wisconsin  rilectric),  tendered  for  filing 
a  revised  interconnection  agreement 
between  itseUand  the  City  of  Marquette, 
Michigan  Bo^d  of  Light  and  Power 
(Board)  unde^  Wisconsin  Electric's 
FERC  Rate  Schedule  No.  63.  The 
submittal  is  qled  to  recognize  the 
revised  pointi  of  interconnection 
occasioned  by  the  Board's  purchase  of 
69  kV  and  related  facilities  from  Upper 
Peninsula  PoWer  Company. 

Wisconsin  Electric  respectfully 
requests  an  effective  date  of  January  1 , 
1999,  in  ordef-  to  allow  economic 
coordination  transactions  to  continue 
between  the  parties.  Consequently, 
Wisconsin  Electric  requests  waiver  of 
the  notice  provisions  of  the  Commission 
Regulations.  Wisconsin  Electric  is 
authorized  to<  state  that  the  Board  joins 
in  the  reques^d  effective  date. 

Copies  of  tike  filing  have  been  served 
on  the  Board  .{the  Michigan  Public 
Service  Commission,  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  c  ate:  February  2. 1999,  in 
accordance  wsth  Standard  Paragraph  E 
at  the  end  of  fiiis  notice. 

14.  Ameren  Sjervices  Company 

(Docket  No.  ER^9-1 266-000) 

Take  notic^  that  on  January  14,  1999, 
Ameren  Services  Company  (Ameren 
Services),  ten(lered  for  fiUng  a  Network 
Operating  Agreement  and  a  Service 
Agreement  for  Network  Integration 
Transmission!  Service  between  Ameren 
Services  and  ihe  City  of  Perry,  Missouri 
(the  City).  Anieren  Services  asserts  that 
the  purpose  c*  the  Agreement  is  to 
permit  Ameran  Services  to  provide 
transmission  Service  to  the  City 
pursuant  to  Ameren 's  Open  Access 
Tariff.  1 

Ameren  Services  requests  that  the 
Network  Service  Agreement  and 
Network  Opefating  Agreement  filed 
herewith  be  allowed  to  become  effective 
as  of  January  j,  1999. 

Comment  date:  February  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  t^is  notice. 

15.  Ameren  Services  Company 

(Docket  No.  ERt9-l  267-000) 

Take  notice  that  on  January  14, 1999, 
Ameren  Services  Company  (ASC)  as 
Agent  for  Union  Electric  Company  (UE), 
tendered  for  filing  a  Service  Agreement 
for  Market  Based  Rate  Power  Sales 


between  UE  and  the  City  of  Perry  (the 
City),  Missouri.  ASC  asserts  that  the 
purpose  of  the  Agreement  is  to  permit 
ASC  to  make  sales  of  capacity  and 
energy  at  market  based  rates  to  the  City 
pursuant  to  ASC's  Market  Based  Rate 
Power  Sales  Tariff  filed  in  Docket  No. 
ER9&-3285-000. 

ASC  requests  that  as  directed  in  the 
Commission's  Order  No.  888,  the 
Service  Agreement  be  allowed  to 
become  effective  as  of  January  1, 1999. 

Comment  date:  February  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Central  Illinois  Light  Company 

(Docket  No.  ER99-t 268-000] 

Take  notice  that  on  January  14, 1999, 
Central  lUinois  Light  Company  (QLCO), 
300  Liberty  Street,  Peoria,  Illinois 
61202,  tendered  for  filing  with  the 
Commission  an  amendment  of  its  Open 
Access  Transmission  Tariff  to  explicitly 
incorporate  the  transmission  loading 
relief  (TLR)  procedures  developed  by 
the  Northern  American  Electric 
RehabiUty  Council  (NERC)  approved  by 
the  Commission  in  Docket  No.  EL98- 
52-000. 

CILCO  requested  an  effective  date  one 
day  after  its  filing,  and  therefore 
respectfully  requested  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  filing  were  served  on  the 
affected  customers  and  the  Illinois 
Commerce  Commission. 

Comment  date:  February  3,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Wisconsin  Public  Service 
Coqioration 

(Docket  No.  ER99-126»-000) 

Take  notice  that  on  January  14, 1999, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  revisions  to 
WPSC's  W-2A  and  W-3,  Partial 
Requirements  Tariffs  limiting  future 
service  under  these  tariffs  to  service 
agreements  in  effect  as  of  January  14, 
1999.  WPSC  also  requests  authorization 
to  limit  increases  in  firm  service 
pursuant  to  these  existing  service 
agreements. 

WPSC  requests  that  the  Commission 
make  these  revisions  effective  on 
January  14,  1999. 

WPSC  states  that  copies  of  this 
submittal  have  been  served  on  the  date 
of  filing  on  all  customers  served  under 
the  W-2A  and  W-3,  Tariffs  and  on  the 
Michigan  Public  Service  Commission 
and  the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  February  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


18.  MidAmerican  Energy  Company 

(Docket  No.  ER99-1 2 70-000] 

Take  notice  that  on  January  14,  1999, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50309,  tendered  for  filing 
a  Firm  Transmission  Service  Agreement 
with  Alliant  Services  Company/ 
Wisconsin  Power  and  Light  (Alliant), 
dated  December  21, 1998,  and  entered 
into  pursuant  to  MidAmerican 's  Open 
Access  Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  January  1, 1999,  for  the 
Agreement  and,  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement. 

IVlidAmerican  has  served  a  copy  of  the 
filing  on  Alliant,  the  Iowa  Utilities 
Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utihties  Commission. 

Comment  date:  February  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  The  United  Illuminating  Company 

(Docket  No.  ER99-1271-000) 

Take  notice  that  on  January  14, 1999,  ' 
The  United  Illuminating  Company  (UI), 
tendered  for  filing  changes  to  the  rate 
set  forth  in  UI's  Open  Access 
Transmission  Tariff,  FERC  Electric 
Tariff,  Original  Volume  No.  4,  as 
amended.  The  changes  reflect  a  decrease 
in  UI's  rate  of  return  and  corresponding 
decrease  in  UI's  rate  for  transmission 
service. 

Comment  date:  February  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Tampa  Electric  Company 

(Docket  No.  ER99-1 2 72-000] 

Take  notice  that  on  January  14,  1999, 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  an 
amendment  to  its  contract  with  The 
Energy  Authority,  Inc.  (TEA),  for  the 
purchase  and  sale  of  power  and  energy. 

Tampa  Electric  proposes  an  effective 
date  of  March  15, 1999,  for  the  contract 
amendment,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirement. 

Copies  of  the  filing  have  been  served 
on  TEA  and  the  Florida  Public  Service 
Commission. 

Comment  date:  February  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Tampa  Electric  Company 

(Docket  No.  ER99-1273-000) 

Take  notice  that  on  January  14,  1999, 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  fiUng  an 
amendment  to  its  contract  with  Sonat 


Federal  Register /Vol.  64,  No.  17 /Wednesday,  January  27,  1999 /Notices  4087 


Power  Marketing  L.P.  (Sonat).  for  the 
purchase  and  sale  of  power  and  energy. 

Tampa  Electric  proposes  an  effective 
date  of  March  15, 1999,  for  the  contract 
amendment,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirement. 

Copies  of  the  filing  have  been  served 
on  Sonat  and  the  Florida  PubUc  Service 
Commission. 

Comment  date:  February  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Tampa  Electric  Company 

[Docket  No.  ER99-1274-000] 

Take  notice  that  on  January  14, 1999, 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  an 
amendment  to  its  contract  with  LG&E 
Energy  Marketing  Inc.  (LG&E  Energy), 
for  the  purchase  and  sale  of  power  and 
energy. 

Tampa  Electric  proposes  an  effective 
date  of  March  15, 1999,  for  the  contract 
amendment,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirement. 

Copies  of  the  filing  have  been  served 
on  LG&E  Energy  and  the  Florida  Public 
Service  Commission. 

Comment  date:  February  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Dayton  Power  and  Light  Company 

(Docket  No.  ER90-1275-0001 

Take  notice  that  on  January  14, 1999, 
Dayton  Power  and  Li^t  Company 
(Dayton),  tendered  for  filing  service 
agreements  establishing  with  Ameren 
Services  Company  as  customers  under 
the  terms  of  Etayton's  Open  Access 
Transmission  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  were  served  upon 
with  Ameren  Services  Company  and  the 
Public  Utilities  Commission  of  Ohio. 

Comment  date:  February  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Dayton  Power  and  Light  Company 

[Docket  No.  ER99-1 2  76-000] 

Take  notice  that  on  January  14, 1999, 
Dayton  Power  and  Light  Company 
(Dayton),  tendered  for  filing  service 
agreements  establishing  Ameren 
Services  Company  as  customers  under 
the  terms  of  Dayton's  Open  Access 
Transmission  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 


Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  fiUng  were  served  upon 
Ameren  Services  Company  and  the 
Public  Utihties  Commission  of  Ohio. 

Comment  date:  February  3,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Dayton  Power  and  Light  Company 

[Docket  No.  ER99-1277-000) 

Take  notice  that  on  January  14, 1999, 
Dayton  Power  and  Light  Company 
(Dayton),  tendered  for  filing  service 
agreements  establishing  TransAlta 
Energy  Marketing  (U.S.)  Inc.,  as  a 
custcHner  under  the  terms  of  Dayton's 
Market-Based  Sales  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subaequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  were  served  upon 
TransAlta  Energy  Marketing  (U.S.)  Inc., 
and  the  Public  Utilities  Commission  of 
Ohio. 

Comment  date:  February  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER99-1 278-000) 

Take  notice  that  on  January  14, 1999, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  a  true-up  to 
rates  pursuant  to  Contract  No.  14-06- 
200-2948A,  PG&E  Rate  Schedule  FERC 
No.  79  (Contract  2948A),  between  PG&E 
and  the  Western  Area  Power 
Administration  (Western). 

Pursuant  to  Contract  2948A  and  the 
PG&E- Western  Letter  Agreement  dated 
February  7, 1992,  electric  energy  sales 
are  made  initially  at  rates  based  on 
estimated  costs  and  are  then  trued-up  at 
rates  based  on  recorded  costs  after  the 
necessary  data  become  available.  The 
proposed  rate  change  establishes 
recorded  cost-based  rates  for  true-up  of 
energy  sales  from  Energy  Account  No.  2, 
made  diuing  1997,  at  rates  based  on 
estimated  costs. 

Copies  of  this  filing  have  been  served 
upon  Western  and  the  California  Public 
Utilities  Commission. 

Comment  date:  February  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-1 2  79-000] 

Take  notice  that  on  January  14, 1999, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk],  tendered  for  fihng 
with  the  Federal  Energy  Regulatory 
Commission  an  executed  Transmission 


Service  Agreement  between  Niagara 
Mohawk  and  Select  Energy,  Inc.  This 
Transmission  Service  Agreement 
specifies  that  Select  Energy,  Inc.,  has 
signed  on  to  and  has  agreed  to  the  terms 
and  conditions  of  Niagara  Mohawk's 
Open  Access  Transmission  Tariff  as 
filed  in  Docket  No.  OA96-1 94-000.  This 
Tariff,  filed  vdth  FERC  on  July  9, 1996, 
v^ll  allow  Niagara  Mohawk  and  Select 
Energy,  Inc.,  to  enter  into  separately 
scheduled  transactions  under  which 
Niagara  Mohawk  will  provide 
transmission  service  for  Select  Energy, 
Inc. ,  as  the  parties  may  mutually  agree. 

Niagara  Mohawk  requests  an  effective 
date  of  January  8, 1999.  Niagara 
Mohawk  has  requested  waiver  of  the 
notice  requirements  for  good  cause 
shown. 

Niagara  Mohawk  has  served  copies  of 
the  filing  upon  the  New  York  State 
Public  Service  Commission  and  Select 
Energy,  Inc. 

Comment  date:  February  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Duqneanc  Light  Company 

(Docket  No.  ER9»-1 280-000] 

Take  notice  that  on  January  14, 1999, 
Duquesne  Light  Company  tendered  for 
filing  proposed  changes  to  Duquesne's 
Open  Access  Transmission -Tariff 
(OATT)  and  for  an  order  accepting  its 
proposed  changes. 

Duquesne  has  requested  an  effective 
date  of  January  1, 1999. 

A  copy  of  this  filing  was  served  on  the 
Pennsylvania  Public  Utilities 
Commission  and  customers  presently 
taking  service  under  Duquesne's  OATT. 

Comment  date:  February  3. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Cinergy  Services,  Inc.  Vaster  Power 
Marketing,  Inc. 

[Docket  No.  ER99-1 281-000] 

Take  notice  that  on  January  14,  1999, 
Cinergy  Services,  Inc.  (Cinergy)  and 
Vaster  Power  Marketing,  Inc.  (Vastar), 
now  a  predecessor  company  of  Southern 
Company  Energy  Marketing  L.P.,  are 
requesting  cancellations  of  Qnergy's 
Interchange  Agreement  Rate  Schedule 
No.  52,  and  Vastar's  Interchange 
Agreement  Rate  Schedule  No.  2. 

Cinergy  and  Vastar  requests  an 
effective  date  of  one  (1)  day  after  this 
filing  of  the  Notice  of  Cancellations  and 
Narrative  Statement. 

Comment  date:  Febi-uary  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4088 


Federal  Register /Vol.  64,  No.  17 /Wednesday,  January  27,  1999 /Notices 


30.  Northeast  Utilities  Service  Company 

[Docket  No.  £1199-1282-000] 

Take  notice  that  on  January  14. 1999, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  The  Connecticut 
Light  and  Power  Company  and  Public 
Service  Company  of  New  Hampshire, 
tendered  for  pUng  pursuant  to  Section 
205  of  the  Federal  Power  Act  and 
Section  35.13  of  the  Commission's 
Regulations,  ^  rate  schedule  change  for 
sales  of  electee  power  to  Rowley 
Municipal  Light  Plant. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Rowley  Municipal 
Light  Plant  ai^d  the  Massachusetts 
Department  of  Public  Utilities. 

NUSCO  requests  that  the  rate 
schedule  change  become  effective  on 
February  1,  1999. 

Comment  (iate:  February  3, 1999,  in 
accordance  wtith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Northeasti  Utilities  Service  Company 

(Docket  No.  ER69-1283-000] 

Take  notice  that  on  January  14, 1999, 
Northeast  Utilities  Service  Company 
(NUSCO).  tenldered  for  filing  a  Service 
Agreement  with  New  Hampshire 
Electric  Cooperative,  Inc.  (NHEC),  under 
the  NU  System  Companies'  System 
Power  Sales/Bxchange  Tariff  No.  6  and 
a  Letter  Agreement  for  specific  service 
under  the  Tariff. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  maifed  to  NHEC. 

NUSCO  re(|uests  that  the  Service 
Agreement  and  the  Letter  Agreement 
become  effective  January  15, 1999. 

Comment  date:  February  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Maine  Public  Service  Company 

(Docket  No.  ERf9-1284-O00) 

Take  noticejthat  on  January  14, 1999, 
Maine  Public  Service  Company 
tendered  for  flhng  Amendments  to 
Agreements  for  full  requirements 
wholesale  power  with  both  Van  Buren 
Light  and  Power  Company,  and  with 
Eastern  Maine  Electric  Cooperative. 
These  Amendtnents  correct  a  date  for 
service. 

Comment  date:  February  3,  1999,  in 
accordance  w^th  Standard  Paragraph  E 
at  the  end  of  t^iis  notice. 

33.  Boston  Edison  Company 

[Docket  No.  ER09-1285-OOO1 

Take  noticejthat  on  January  14, 1999, 
Boston  Edisoni  Company  (Boston 
Edison),  tendered  for  filing  a  facilities 
agreement  between  Boston  Edison  and 
New  England  power  Company  in 
support  of  NEp's  plan  to  add  an 
emergency  alternative  115  kV  line  to 


serve  load  in  the  City  of  Quincy, 
Massachusetts. 

Comment  date:  February  3,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Dajrton  Power  and  Light  Company 

(Docket  No.  ER99-1 286-000] 

Take  notice  that  on  January  14, 1999, 
Dayton  Power  and  Light  Company 
(Dayton),  tendered  for  filing  an 
amendment  to  its  Open  Access 
Transmission  Tariff  to  incorporate  the 
transmission  loading  relief  procedures 
developed  by  the  North  American 
ReUability  Coimcil  approved  by  the 
Commission  in  Docket  No.  EL9&-52. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing. 
Accordingly,  Dayton  requests  waiver  of 
the  Commission's  notice  requirements. 

Copies  of  this  filing  were  served  on 
Dayton's  transmission  service  customers 
and  the  Public  Utilities  Commission  of 
Ohio. 

Comment  date:  February  3, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Ameren  Services  Company 

[Docket  No.  ER99-1 287-000  ] 

Take  notice  that  on  January  14. 1999. 
Ameren  Services  Company  (Ameren), 
tendered  for  filing  an  amendment  to  its 
Open  Access  Transmission  Tariff  to 
explicitly  incorporate  the  transmission 
loading  relief  CTLR)  procedures 
developed  by  the  North  American 
Electric  Reliability  Council  (NERC) 
approved  by  the  Commission  in  Docket 
No.  EL98-52-000. 

Furthermore.  Ameren  Services 
requested  an  effective  date  coincident 
with  its  filing,  and  thereby  respectfully 
requested  a  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  the  filing  have  been  served 
on  Ameren  Services  transmission 
service  ciistomers,  the  Missouri  Public 
Service  Commission  and  the  Illinois 
Commerce  Commission. 

Comment  date:  February  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Southwestern  Public  Service 
Company 

(Docket  No.  ER99-1 288-000] 

Take  notice  that  on  January  14,  1999, 
New  Century  Services,  Inc..  on  behalf  of 
Southwestern  Public  Service  Company 
(Southwestern),  tendered  for  filing 
notice  indicating  that  the  joint  open 
access  transmission  tariff  of  Cheyenne 
Light,  Fuel  and  Power  Company 
(Cheyenne),  Pubhc  Service  Company  of 
Colorado  (PS  Colorado),  and 
Southwestern  should  be  considered 


modified  by  NERC's  TLR  Procedures 
Amendment  (Amendment).  However, 
the  Amendment  shall  only  apply  to 
Southwestern  as  Cheyenne  and  PS 
Colorado  are  not  in  the  Eastern 
interconnect. 

Comment  date:  February  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Atlantic  Qty  Electric  Company 

(Docket  No.  ER99-128»-000l 

Take  notice  that  on  January  14, 1999. 
Atlantic  City  Electric  Company 
submitted  a  quarterly  report  for 
transactions  imder  its  market-based  rate 
sales  tariff.  The  report  is  for  the  period 
July  1, 1998  through  September  30, 
1998. 

Comment  date:  February  3,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Duquesne  Light  Company 

(Docket  No.  ER99-1 290-000] 

Take  notice  that  on  January  14, 1999, 
Duquesne  Light  Company  (EKiquesne). 
tendered  for  filing  Notice  of  an 
amendment  to  its  Open  Access 
Transmission  Tariff  to  incorporate  the 
transmission  loading  relief  (TLR) 
procedures  developed  by  the  North 
American  Electric  Reliability  Coimcil 
(NERC)  as  approved  by  the  Commission 
in  Docket  No.  EL98-52-000. 

Duquesne  has  requested  an  effective 
date  of  January  14, 1999. 

A  copy  of  this  filing  was  served  on  the 
Pennsylvania  Public  Utilities 
Commission  and  customers  presently 
taking  service  under  Duquesne's  OATT. 

Comment  date:  February  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  South  Carolina  Electric  ft  Gas 
Company 

(Docket  No.  ER99-1 291-000] 

Take  notice  that  on  January  14, 1999, 
South  Carolina  Electric  &  Gas  Company, 
in  accordance  with  the  Commission's 
Order  On  Petition  For  Declaratory  Order 
issued  in  this  docket  on  December  16, 
1998,  85  FERCl  61,353,  tendered  for 
filing  notice  stating  that  it  uses  the 
Transmission  Line  Relief  (TLR) 
procedures  of  the  North  American 
Electric  Reliability  Coimcil  (NERC)  and 
that  SCE&G's  Open  Access 
Transmission  Tariff  should  be 
considered  modified  by  NERC's  TLR 
procedures  filed  in  Docket  No.  EL98- 
52-000  on  October  7, 1998  in  red-lined 
form. 

Comment  date:  February  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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40.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER99-1 292-000] 

Take  notice  that  on  January  14, 1999, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  executed  Network  Service  and 
Network  Operating  Agreements  between 
NYSEG  and  Amerada  Hess  Corporation. 
These  Agreements  specify  that  the 
Transmission  Customer  has  agreed  to 
the  rates,  terms  and  conditions  of 
NYSEG's  currently  effective  open  access 
transmission  tariff  and  other  revisions  to 
the  OATT  applicable  to  all  customers 
who  take  service  imder  its  retail  access 
program. 

Nnf  SEG  requests  waiver  of  the 
Commission's  60-day  notice 
requirements  and  an  effective  date  of 
December  18, 1998,  for  the  Agreement. 

NYSEG  has  served  copies  of  the  filing 
on  the  New  York  State  Public  Service 
Commission  and  the  Transmission 
Customer. 

Comment  date:  February  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

41.  Southern  Company  Services,  Inc. 

[Docket  No.  ER99-1 302-000) 

Take  notice  that  on  January  14, 1999, 
Southern  Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
referred  to  as  Southern  Company), 
tendered  for  filing  Southern  Company's 
notice  to  the  Commission  that  Southern 
Company  uses  the  Transmission 
Loading  Relief  Procediu^s  (TLR)  of  the 
North  American  Electric  Reliability 
Coimcil  (NERC)  and  Southern 
Company's  Open  Access  Transmission 
Tariff  (FERC  Electric  Tariff,  Original 
Voliune  No.  5),  should  be  considered 
modified  to  reflect  the  generic 
amendment  adopted  by  the  Commission 
in  Docket  No.  EL98-52-000. 

Comment  date:  February  3,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  Western  Resources,  Inc. 

[Docket  No.  ES99-20-0001 

Take  notice  that  on  December  30, 
1998,  Western  Resources,  Inc.  (Western 
Resources)  submitted  an  application, 
imder  Section  204  of  the  Federal  Power 
Act,  for  authorization  to  issue  up  to 
3,000,000  shares  of  common  stock,  par 
value  $5  per  share,  under  its  1996  Long 
Term  Incentive  and  Share  Award  Plan. 

Western  Resources  also  requested  that 
the  issuance  of  the  secimties  be 
exempted  from  compliance  with  the 


Commission's  competitive  bidding  and 
negotiated  placement  regulations. 

Comment  date:  February  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

43.  PP&L,  Inc. 

[Docket  No.  ES99-21-000J 

Take  notice  that  on  Janueiry  11, 1999, 
PP&L,  Inc.  (Apphcant)  filed  an 
Application  under  §  204  of  the  Federal 
Power  Act  seeking  authority  to  issue  up 
to  $750  million  on  promissory  notes  and 
other  evidences  of  secured  and 
unsecured  indebtedness  maturing  in 
less  that  one  year  from  the  date  of 
issuance. 

Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

44.  El  Paso  Electric  Company 

[Docket  No.  ES99-22-O00] 

Take  notice  that  on  January  12, 1999, 
El  Paso  Electric  Company  (El  Paso)  filed 
an  application  with  the  Federal  Energy 
Regulatory  Commission  seeking 
authority  pursuant  to  Section  204  of  the 
Federal  Power  Act  to  enter  into  a 
replacement  $100  million  revolving 
credit  facility,  to  issue  replacement  first 
mortgage  bonds  relating  to  the  revolving 
credit  facility,  and  to  engage  in  related 
transactions  for  the  purpose  of 
refinancing  of  a  revolving  credit  facility 
that  provides  up  to  $70  million  for 
nuclear  fuel  purchases  and  up  to  $50 
million  (depending  on  the  amount  of 
borrowings  outstanding  for  nuclear  fuel 
piuYihases)  for  working  capital  needs.  El 
Paso  has  asked  that  the  Commission 
grant  the  requested  authorizations  no 
later  than  February  10, 1999. 

Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


45.  Coso  Energy  Developers  (BLM 
Facility);  Coso  Finance  Partners  (Navy 
I  Facility);  Coso  Power  Developers 
(Navy  n  Facility);  Salton  Sea  Power 
.Generation  L.P.  (Salton  Sea  III 
Facility);  Del  Ranch,  L.P.;  Elmore,  LJ*.; 
Vulcan/BN  Geothermal  Power  Co.; 
Power  Resources,  Inc.;  (PRI  Facility); 
Salton  Sea  Power  Generation  L.P.;  Fish 
Lake  Power  Company  (Salton  Sea  IV 
Facility);  Norcon  Power  Partners,  L.P.; 
Yuma  Cogeneration  Associates;  Salton 
Sea  Power  Generation  L.P.;  (Salton  Sea 
I  Facility);  Leathers,  L.P.;  Salton  Sea 
Power  Generation  L.P.  (Salton  Sea  II 
Facility) 

[Docket  Nos.  QF86-590-008;  QF84-327-006; 
QF86-591-008;  QF86-1043-005;  L.P.;  QF86- 
727-007;  QF86-647-006;  QF85-199-006; 
QF86-93O-006;  QF95-9-003;  QF89-299- 
005;  QF90-143-004;  QF87-511-006:  QFSd- 
543-004;  and  QF89-297-0051 

On  January  19, 1999,  the  above- 
named  applicants,  located  at  302  South 
36th  Street,  Omaha,  Nebraska  68131, 
filed  with  the  Federal  Energy  Regulatory 
Commission  in  a  single  document 
combined  applications  for 
recertification  of  their  facilities  as 
qualifying  small  power  production 
facilities  and/or  qualified  cogeneration 
facilities.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

Recertification  is  sought  to  reflect  the 
divestiture  of  half  of  the  ownership 
interest  in  the  facilities  held  by  an 
upstream  owner  and  a  subsequent 
change  in  status  of  such  owner. 

Comment  date:  February  9, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

46.  Saranac  Power  Partners,  L.P. 

[Docket  No.  QF90-1 14-007) 

On  January  19, 1999,  Saranac  Power 
Partners  L.P.,  302  South  36th  Street, 
Omaha,  Nebraska  68131,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  apphcation  for  recertification  of  a 
facility  as  a  qualifying  cogeneration 
facility.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  Commission  previously  certified 
the  facility  as  a  qualifying  cogeneration 
facility  on  June  5,  1990.  in  Docket  No. 
QF90-1 14-000  and  recertified  the 
facility  in  Docket  Nos.  QF90-1 14-002. 
The  Facility  was  self-recertified  in 
Docket  Nos.  QF90-1 14-003,  -004  and 
-005.  Recertification  is  sought  to  reflect 
the  divestiture  of  half  of  the  ownership 
interest  in  the  facility  held  by  an 
upstream  owner  and  a  subsequent 
change  in  status  of  such  owner. 

Comment  date:  February  9. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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Standard  Pafagraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
_  motion  to  intervene  or  protest  with  the 
Federal  Ener|y  Regulatory  Commission, 
888  First  Straet.  N.E.,  Washington,  D.C. 
20426,  in  accjordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  bf  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wiU  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  vfishing  to  become  a  party 
must  file  a  mt>tion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergitrs. 
Secretary. 

(FR  Doc.  99-18J10  Filed  1-26-99;  8:45  am) 
WLUNG  cooE  tnjr-oi-p 


DEPARTMEMT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-«30-000,  et  al.] 

SE  Holdings,  L.L.C.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 


January  20,  1996 
Take  notice 
have  been 


that  the  following  filings 
with  the  Commission: 


ma^e 

1.  SE  Holding^,  L.L.C 

(Docket  No.  ER^9-930-000] 

Take  notice!  that  on  January  14, 1999, 
SE  Holdings,  ^.LC.  of  Pittsburgh, 
Pennsylvania,  a  Delaware  limited 
liabihty  comp|any.  tendered  for  filing  an 
amendment  t^  a  market  based  rate 
schedule  whiih  was  submitted  in  this 
docket  on  Deoember  16,  1998.  The 
amendment  e^its  certain  provisions  to 
both  the  rate  ^hedule  and  the 
accompanying  Code  of  Conduct  which 
conform  these  filings  more  closely  to  the 
Commissions  requirements  and 
regulations.     ; 

Comment  dtite:  February  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tlds  notice. 

2.  Public  Service  Company  of  New 
Hampshire  v.New Hampshire  Electric 
Cooperative,  mc. 

[Docket  No.  £195-71-002) 

Take  notice  that  on  January  13, 1999, 
the  Public  Service  Company  of  New 
Hampshire  tendered  for  filing  an 
Amendment  to  Refund  Report  in  the 
above-captionfed  matter.  On  October  6, 


1998,  the  Commission  ordered  the 
Public  Service  Company  of  New 
Hampshire  (PSNH)  to  recalculate  bills 
and  to  refund  with  interest  certain 
charges  it  had  made  to  the  New 
Hampshire  Electric  Cooperative,  Inc. 
and  to  file  a  refund  report  with  the 
Commission  (85  FERC  1  61,044).  PSNH 
filed  its  refund  report  on  October  26, 
1998.  By  letter  dated  December  29, 
1998,  the  Commission's  Division  of  Rate 
Applications  informed  PSNH  that  its 
refund  report  was  deficient  and  directed 
PSNH  to  file  an  explanation  of  its 
refund  calculation. 

Copies  of  this  filing  were  served  upon 
New  Hampshire  Electric  Cooperative, 
Inc.,  Bio  Energy  Corporation,  and  the 
Executive  Director  and  Secretary  of  the 
New  Hampshire  Public  Utilities 
Commission. 

Comment  date:  February  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  K  N  Marketing,  Inc.;  MidCon  Power 
Service  Corp.;  Energy  Atlantic,  LLC; 
Bangor  Energy  Resale,  Inc. 

[Docket  Nos.  Er95-869-014;  ER94-1329- 
019;  ER9a-4381-001;  and  ER98-459-005| 

Take  notice  that  on  January  12,  1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  internet 
under  Records  Information  Management 
System  (RIMS)  for  viewing  and 
downloading. 

4.  Grifiin  Energy  Marketing,  L.L.C; 
AES  Power,  Inc.;  American  Energy 
Trading,  Inc.;  MIECO  Inc. 

(Docket  Nos.  ER9 7-4 168-005;  ER94-890- 
019;  ER97-360-009;  and  ER98-51-0041 

Take  notice  that  on  January  12, 1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  internet 
under  Records  Information  Management 
System  (RIMS)  for  viewing  and 
downloading. 

5.  Western  Energy  Marketers,  Inc.;  Poco 
Petroleum,  Inc.;  Poco  Petroleum,  Inc.; 
Kaztex  Energy  Ventures,  Inc.;  DC  Tie, 
Inc.;  Murphy  Oil  USA,  Inc. 

[Docket  Nos.  ER98-537-001;  ER97-2197- 
005;  ER97-2198-005;  ER95-295-017:  ER91- 
435-02B;  and  ER97-610-007J 

Take  notice  that  on  January  14, 1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 


Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  internet 
under  Records  Information  Management 
System  (RIMS)  for  viewing  and 
downloading. 

6.  MAC  Power  Marketing,  L.L.C;  Salem 
Electric,  Inc.;  Prairie  Winds  Energy; 
Nicole  Energy  Services;  Bollinger 
Energy  Corporation;  ProGas  Power, 
Inc.;  NAP  Trading  and  Marketing,  Inc.; 
Lambda  Energy  Marketing  Company; 
Eastern  Pacific  Energy;  Power  Exchange 
Corporation;  Energy  Transfer  Group, 
L.L.C;  Power  Fuels,  Inc.;  Anker  Power 
Services,  Inc.;  Kimball  Power  Company 

[Docket  Nos.  ER98-575-003;  ER98-2175- 
003;  ER95-1 2 34-011;  ER98-2683-002; 
ER98-1821-002;  ER95-968-O07;  ER95- 
1278-009;  ER94-1672-016;  ER98-1 829-004; 
ER95-72-017;  ER96-280-012;  ER96-1930- 
010;  ER97-3  788-005;  ER95-232-016;  and 
ER95-232-017 

Take  notice  that  on  January  11, 1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  internet 
under  Records  Information  Management 
System  (RIMS)  for  viewing  and 
downloading. 

7.  PowerSource  Corp.;  Direct  Electric 
Inc.;  Texas-Ohio  Power  Marketing,  Inc.; 
Dynegy  Power  Services,  Inc. 

[Docket  Nos.  ER98-3052-002;  ER94-1161- 
018;  ER94-1676-016;  and  ER94-161 2-020] 
Take  notice  that  on  January  13, 1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  internet 
under  Records  Information  Management 
System  (RIMS)  for  viewing  and 
downloading. 

8.  3E  Technologies,  Inc.;  Symmetry 
Device  Research,  Inc.;  Alliance  Power 
Marketing,  Inc.;  ICC  Energy 
Corporation;  Shanurock  Trading,  LLC; 
Kamps  Propane,  Inc.;  Con  Edison 
Solutions,  Inc. 

[Docket  Nos.  ER98-3809-001;  ER96-2524- 
004;  ER96-1818-012;  ER96-1819-009; 
ER98-3  5  26-002;  ER98-1 148-002;  and  ER97- 
705-007] 

Take  notice  that  on  January  15, 1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  vdth  the 
Commission  in  the  above-mentioned 
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proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  internet 
imder  Records  Information  Management 
System  (RIMS)  for  viewing  and 
downloading. 

9.  Monmouth  Energy,  Inc. 

(Docket  No.  ER99-1 293-000] 

Take  notice  that  on  January  14, 1999, 
Monmouth  Energy,  Inc.  (Monmouth), 
tendered  for  filing  a  petition  for  waiver 
and  blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  proposed  tariff 
governing  negotiated  market-based 
capacity  and  energy  sales  and  an  order 
accepting  a  power  sales  agreement.  If 
accepted  for  filing,  Monmouth  will  use 
the  market  rate  tariff  to  sell  power  from 
its  generation  facility. 

Monmouth  has  requested  an  effective 
date  for  the  market  rate  tariff  of  January 
14, 1999.  Monmouth  has  requested  an 
effective  date  of  the  power  sales 
agreement  of  April  10, 1998. 

A  copy  of  this  filing  was  served  on  the 
New  Jersey  Board  of  Public  Utilities,  the 
Pennsylvania  Public  Utilities 
Commission  and  GPU. 

Comment  date:  February  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  West  Virginia  Power 

[Docket  No.  ER99-1 294-000] 

Take  notice  that  on  January  15, 1999, 
UtiliCorp  United  Inc.,  on  behalf  of  its 
West  Virginia  Power  division  provided 
notice  to  the  Commission  that  West 
Virginia  Power  adopts  the  North 
American  Electric  Reliability  Coimcil 
Transmission  Loading  Relief 
procediu^s. 

Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PJM  Interconnection,  L.L.C 

[Docket  No.  ER99-1 295-000] 

Take  notice  that  on  January  15, 1999, 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  amendments  to  the 
PJM  Open  Access  Transmission  Tariff 
(PJM  Tariff)  to  incorporate  into  the  PJM 
Tariff  the  PJM  Regional  Transmission 
Owners'  (RTOs)  zonal  rates  for  network 
integration  transmission  service,  point- 
to-point  transmission  service,  and 
reactive  supply  and  voltage  control 
services  established  in  the  settlements 
approved  by  the  Commission  in  Docket 
Nos.  ER97-3189-001  through  008  and 
to  revise  certain  PJM- wide  rates  based 
on  those  settlement  rates. 

Copies  of  this  filing  were  served  upon 
all  PJM  members  and  all  state  electrical 


regulatory  commissions  in  the  PJM 
control  area. 

Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Tampa  Electric  Company 

[Docket  No.  ER99-1 296-000] 

Take  notice  that  on  January  15, 1999, 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  a  notice 
pursuant  to  the  Commission's  "Order  on 
Petition  for  Declaratory  Order,"  issued 
in  the  above-captioned  proceeding  on 
December  16, 1998  (December  16 
Order),  stating  that:  (1)  it  uses  the  North 
American  Electric  Reliability  Council's 
(NERC's)  Transmission  Loading  Relief 
procedures;  and  (2)  its  current  open 
access  transmission  tariff  should  be 
modified  to  reflect  the  generic 
amendment  proffered  by  NERC  and 
approved  by  the  Commission  in  the 
Etecember  16,  Order. 

Tampa  Electric  states  that  a  copy  of  its 
notice  has  been  served  on  each  person 
identified  on  the  official  service  list  in 
this  proceeding. 

Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Commonwealth  Edison  Company; 
Commonwealth  Edison  Company  of 
Indiana 

[Docket  No.  ER9^1 297-000] 

Take  notice  that  on  January  15,  1999. 
Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana  (collective  ComEd),  tendered  for 
filing  in  accordance  with  the  Federal 
Energy  Regulatory  Commission's 
December  16, 1998,  "Order  on  Petition 
for  Declaratory  Order"  issued  in  Docket 
No.  EL98-52-000.  85  FERC  1  61,353 
(1998)  (December  16, 1998  Order),  that 
ComEd's  Open  Access  Transmission 
Tariff  shall  be  considered  modified  by 
adopting  the  North  American  Electric 
Reliability  Council's  Transmission 
Loading  Relief  Alternative  Transmission 
Tariff  Amendment  designated  by  the 
Commission  in  the  December  16,  1998 
Order. 

Comment  date:  February  4,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Duke  Energy  Corporation 

[Docket  No.  ER9^1 298-000] 

Take  notice  that  on  January  15, 1999, 
Duke  Energy  Corporation  (Duke), 
tendered  for  filing  an  amendment  of  its 
Open  Access  Transmission  Tariff  to 
explicitly  incorporate  the  transmission 
loading  relief  (TLR),  procedures 
developed  by  the  North  American 
Electric  Reliability  Council  (NERC) 


approved  bv  the  Commission  in  Docket 
No.  EL98-52-000. 

Duke  requests  an  effective  date 
coincident  with  its  filing,  and  therefore 
respectfully  requests  waiver  of  the 
Commission's  notice  requirements. 

Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Entergy  Services,  Inc. 

Docket  No.  ER99-1 299-000 

Take  notice  that  on  January  15,  1999, 
pursuant  to  North  American  Electric 
Reliabihty  Council,  85  FERC  1  61,353 
(1998)  (NERC),  Entergy  Services,  Inc..  as 
agent  and  on  behalf  of  the  Entergy 
Operating  Companies,  tendered  for 
filing  notice  of  a  generic  amendment  to 
its  Open  Access  Transmission  Tariff 
(OATT)  reflecting  the  North  American 
Electric  Reliabihty  Council  (NERC) 
Transmission  Loading  Relief  (TRL), 
procedures  accepted  by  the  Commission 
in  NERC. 

Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Co. 

[Docket  No.  ER99-1 300-000] 

Take  notice  that  on  January  15,  1999, 
Louisville  Gas  and  Electric  Company/ 
Kentucky  UtiUties  (LG&E/KU).  tendered 
for  filing  an  unexecuted  Service 
Agreement  for  Market  Based  Sales 
Service,  Rate  MBSS,  between  LG&E/KU 
and  Enserch  Energy  Services,  Inc. 

Comment  date:  February  4.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Maine  Public  Service  Company 

[Docket  No.  ER99-1 301-000] 

Take  notice  that  on  January  15,  1999, 
Maine  PubHc  Service  Company  (MPS), 
tendered  for  filing  notification  that  its 
open  access  transmission  tariff  should 
not  be  considered  modified  by  NERC's 
TLR  Alternative  Transmission  Tariff 
Amendment  and  that  MPS  is  not 
submitting  procedures  to  address 
parallel  flows. 

Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  St.  Joseph  Light  &  Power  Company 

(Docket  No.  ER99-1 303-000] 

Take  notice  that  on  January  15, 1999, 
St.  Joseph  Light  &  Power  Comp)any 
(SJLP),  provided  notice  to  the 
Commission  that  SJLP  adopts  the  Mid- 
Continent  Area  Power  Pool's  Line 
Loading  Relief  Procer^ures  (LLR),  as 
amended  to  comply  with  the 
Commission's  orders  in  Docket  No. 
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SJLP  attached  to  its 
and  (ii)  modifications  to 
transmission  tariff  to 

m.R. 

tJate:  February  4. 1999,  in 
ith  Standard  Paragraph  E 
his  notice. 


19.  WestPlaiis  Energy-Kansas 

Docket  No.  ERig-l  304-000 

Take  notice  that  on  January  15, 1999, 
UtiliCorp  United  Inc.,  on  behalf  of  its 
WestPlains  Energy-Kansas  (WestPlains- 
Kansas)  division  provided  notice  to  the 
Commission  that  WestPlains-Kansas  (1) 
adopts  the  Mid-Continent  Area  Power 
Pool's  Line  Loading  Relief  Procedures 
(LLR),  as  am^ded  to  comply  with  the 
Commission '$  orders  in  Docket  No. 
ER98-3  709-000,  for  transmission 
overloads  wimin  the  Mid-Continent 
Area  Power  Pbol  (MAPP),  and  (2)  adopts 
the  North  An^rican  Electric  Reliability 
Council  Tranimission  Loading  Relief 
procedures  for  transmission  overloads 
outside  of  MAPP. 

Comment  qafe:  February  4,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Missouri  Public  Service  Company 

[Docket  No.  ER^9-1 305-000) 

Take  noticej  that  on  January  15,  1999, 
UtiliCorp  United  Inc.,  on  behalf  of  its 
Missouri  Pub(ic  Service  Company 
(MPS)  divisi(^  provided  notice  to  the 
Commission  that  MPS  (1)  adopts  the 
Mid-Continent  Area  Power  Pool's  Line 
Loading  Relief  Procedures  (LLR),  as 
amended  to  comply  with  the 
Commission's  orders  in  Docket  No. 
ER98-3709-0P0,  for  transmission 
overloads  witjiin  the  Mid-Continent 
Area  Power  Pi)ol  (MAPP),  and  (2)  adopts 
the  North  American  Electric  Reliability 
Council  Tran^ission  Loading  Relief 
procedures  fof  transmission  overloads 
outside  of  MAPP. 

Comment  Atte:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tjiis  notice. 

21.  Otter  Tail  jpower  Company 

[Docket  No.  ER^9-1 306-000] 

Take  noticelthat  on  January  15, 1999, 
Otter  Tail  Povjer  Company  tendered  for 
filing  notification  that  Otter  Tail  Power 
Company  adopts  the  Mid-Continent 
Area  Power  Pool's  Line  Loading  Relief 
Procedures  (UJR),  as  amended  to 
comply  with  the  Commission's  orders  in 
Docket  No.  ER98-3 709-000.  Otter  Tail 
Power  Company  attached  to  its  notice  (i) 
LLR  and  (ii)  modifications  to  its  open 
access  transmission  tariff  to  incorporate 
LLR.  I 

Comment  dhte:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


22.  Louisville  Gas  and  Electric  Co.; 
Kentucky  Utilities  Company 

IDocket  No.  ER99-1 307-000] 

Take  notice  that  on  January  15,  1999, 
Louisville  Gas  and  Electric  Company 
and  Kentucky  Utilities  Company  (the 
Companies)  tendered  for  filing  an 
amendment  of  its  Open  Access 
Transmission  Tariff  (LG&E  Energy 
Corporation,  FERC  Electric  Tariff, 
Original  Volume  No.  1),  to  explicitly 
incorporate  the  transmiission  loading 
relief  (TLR)  procedures  developed  by 
the  North  American  Electric  Reliability 
Council  (NERC)  approved  by  the 
Commission  in  Docket  No.  EL98-52- 
000. 

The  Companies  request  an  effective 
date  coincident  with  its  filing,  and 
therefore  respectfully  requests  waiver  of 
the  Commission's  notice  requirements. 

Copies  of  the  filing  have  been  served 
on  the  Companies'  transmission  service 
customers,  the  Kentucky  Public  Service 
Commission  and  the  Virginia  State 
Corporation  Commission. 

Comment  date:  February  4,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Carolina  Power  &  Light  Company 

[Docket  No.  ER99-1 308-000] 

Take  notice  that  on  January  15, 1999, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  fiUng  a  Service 
Agreement  for  Firm  Point-to-Point 
Transmission  Service  with  Carolina 
Power  &  Light — Wholesale  Power 
Department.  Service  to  this  Eligible 
Customer  will  be  in  accordance  with  the 
terms  and  conditions  of  Carolina  Power 
&  Light  Company's  Open  Access 
Transmission  Tariff. 

CP&L  is  requesting  an  effective  date  of 
February  1, 1999,  for  this  Agreement. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Carolina  Power  &  Light  Company 

[Docket  No.  ER99-1 309-000) 

Take  notice  that  on  January  15, 1999, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  a  notice  to 
amend  its  Open  Access  Transmission 
Tariff  to  incorporate  the  North 
American  Electric  Refiability  Council's 
Transmission  Loading  Relief 
procedures. 

CP&L  has  requested  waiver  of  the  60- 
day  notice  provision  and  has  requested 
an  effective  date  of  January  15, 1999. 

Copies  of  the  filing  were  served  on 
persons  that  have  executed  point-to- 


point  or  network  service  agreements 
under  CP&L's  Open  Access 
Transmission  Tariff,  the  North  Carolina 
Utilities  Commission  and  the  South 
Carolina  Public  Service  Commission. 
Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Oklahoma  Gas  and  Electric 
Company 

[Docket  No.  ER99-1 310-000] 

Take  notice  that  on  January  15, 1999, 
Oklahoma  Gas  and  Electric  Company 
(OG&E),  tendered  for  filing  in 
accordance  with  the  Commission's 
December  16,  1998,  Order  on  Petition 
for  Declaratory  Order  in  Docket  No. 
EL98-52-000,  85  FERC  &  61,353  (1998) 
that  OG&E's  open  access  transmission 
tariff  shall  be  considered  modified  by 
adopting  the  North  American  Reliability 
Council's  Transmission  Line-Loading 
ReUef  Alternative  Transmission  Tariff 
Amendment. 

Copies  of  this  filing  have  been  served 
on  each  of  the  affected  parties,  the 
Oklahoma  Corporation  Commission  and 
the  Arkansas  Public  Service 
Commission. 

Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Minnesota  Power,  Inc. 

[Docket  No.  ER99-131 1-000] 

Take  notice  that  on  January  15, 1999, 
Minnesota  Power,  Inc.,  provided  notice 
to  the  Commission  that  Minnesota 
Power,  Inc.,  adopts  the  Mid-Continent 
Area  Power  Pool's  Line  Loading  Relief 
Procedures  (LLR),  as  amended,  to 
comply  with  the  Commission's  orders  in 
Docket  No.  ER98-3709-000.  Minnesota 
Power,  Inc.  attached  to  its  notice  (i)  LLR 
and  (ii)  modifications  to  its  open  access 
transmission  tariff  to  incorporate  LLR. 

Comment  date:  February  4,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  The  Empire  District  Electric 
Company 

[Docket  No.  ER99-1 3 12-000] 

Take  notice  that  on  January  15, 1999, 
The  Empire  District  Electric  Company 
tendered  for  filing  an  amendment  of  its 
Open  Access  Transmission  Tariff  to 
explicitly  incorporate  the  transmission 
loading  relief  (TLR)  procedures 
developed  by  the  North  American 
Electric  Reliability  Council  (NERC) 
approved  by  the  Commission  in  Docket 
No.  EL98-5  2-000. 

The  Empire  District  Electric  Company 
requests  an  effective  date  coincident 
with  its  filing,  and  therefore  respectfully 
requests  waiver  of  the  Commission's 
notice  requirements. 
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Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Northern  States  Power  Company 
(Minnesota);  Northern  States  Power 
Company  (Wisconsin) 

(Docket  No.  ER99-1 3 13-000] 

Take  notice  that  on  January  15, 1999, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP 
Companies),  tendered  for  filing 
notification  that  the  NSP  Companies 
adopt  the  Mid-Continent  Area  Power 
Pool  (MAPP)  Line  Loading  Relief  (LLR) 
procedures,  as  amended  to  comply  with 
the  Commission's  orders  in  Docket  No. 
ER97-3709-000.  The  NSP  Companies 
attached  to  their  notice  (a)  a  copy  of  the 
LLR  procedures,  as  amended;  and  (b) 
proposed  modifications  to  Sections 
13.6, 14.7  and  33  of  its  Open  Access 
Transmission  Tariff  (Tariff)  to 
incorporate  the  MAPP  LLR  procedures. 
This  filing  is  submitted  in  compliance 
with  ordering  paragraph  (C)  in  the 
Commission's  "Order  on  Petition  for 
Declaratory  Order"  issued  December  16, 
1998  in  Docket  No.  EL98-52-000. 

The  NSP  Companies  state  they  have 
served  a  copy  of  the  filing  on  the  utility 
commissions  in  Minnesota.  Michigan, 
North  Dakota,  South  Dakota  and 
Wisconsin  and  on  customers  presently 
taking  service  under  the  NSP  Tariff. 

Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Southern  Company  Services,  Inc. 

(Docket  No.  ER99-1 3 14-000] 

Take  notice  that  on  January  15, 1999, 
Southern  Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company  (MPC),  and  Savannah 
Electric  and  Power  Company 
(collectively  referred  to  as  Southern 
Company),  tendered  for  filing  one 
service  agreement  for  network 
integration  transmission  service 
between  SCS,  as  agent  for  Southern 
Company,  and  Southern  Wholesale 
Energy,  as  agent  for  MPC;  one  service 
agreements  for  firm  point-to-point 
transmission  service  between  SCS,  as 
agent  for  Southern  Company,  and 
Columbia  Power  Marketing  Corporation 
(Columbia);  one  service  agreement  for 
non-firm  point-to-point  transmission 
service  between  SCS,  as  agent  for 
Southern  Company,  and  Columbia 
under  the  Open  Access  Transmission 
Tariff  of  Southern  Company  (FERC 
Electric  Tariff,  Original  Volume  No.  5). 


Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Madison  Gas  and  Electric  Company 

(Docket  No.  ER99-1 3 15-000] 

Take  notice  that  on  January  15, 1999, 
Madison  Gas  and  Electric  Company 
(MGE),  tendered  for  filing  an 
amendment  of  its  Open  Access 
Transmission  Tariff  (MGE  FERC  Electric 
Tariff,  Original  Volume  No.  1),  to 
explicitly  incorporate  the  transmission 
loading  relief  (TLR)  procedures 
developed  by  the  North  American 
Reliability  Council  (NERC)  approved  by 
the  Commission  in  Docket  No.  EL98- 
52-000. 

MGE  requests  an  effective  date 
coincident  with  its  filing,  and  therefore 
respectfully  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  filing  have  been  served 
on  MGE's  transmission  service 
customers  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wrill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 

[PR  Doc.  99-1811  Filed  1-26-99;  8:45  am] 
BILUNO  COOE  6717-01-P 


DEPARTMEtfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Protect  No.  3131-032] 

S.R.  Hydropower  of  Brockway  Mills; 
Notice  of  Availability  of  Revised  Draft 
Environmental  Assessment 

January  21, 1999. 

A  revised  draft  environmental 
assessment  (EA)  is  available  for  public 
review.  The  EA  is  for  an  application  for 
surrender  of  license.  The  EA  reviews 
alternative  for  surrender  and 
decommissioning  the  project.  The  EA 
finds  approval  of  the  application,  with 
staff  recommendations,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  The  Project  is 
located  on  the  Williams  River, 
Windham  County,  Vermont. 

The  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  can  be  viewed  in  the 
Reference  and  Information  Center, 
Room  2A,  of  the  Commission's  Offices 
at  888  First  Street,  NE.  Washington,  DC 
20426.  The  EA  may  also  be  viewed  on 
the  web  at  www.ferc.fed.us.  Please  call 
(202)  208-2222  for  assistance. 

Please  submit  any  comments  within 
45  days  from  the  date  of  this  notice.  Any 
comments,  conclusions,  or 
recommendations  that  draw  upon 
studies,  reports,  or  other  working  papers 
of  substance  should  be  supported  by 
appropriate  documentation. 

Comments  should  be  addressed  to 
David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE,  Washington,  DC  20426. 
Please  affix  Project  No.  3131-032  to  all 
comments.  For  further  information, 
please  contact  the  project  manager,  Mr. 
Robert  Grieve,  at  (202)  219-2655. 
David  P.  Boergers, 
Secretary. 
(PR  Doc.  99-1823  Filed  1-26-99;  8:45  am] 

BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  Application 

January  21, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection - 

a.  Type  of  Application:  Amendment 
Application. 
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b.  Project  A  b:  2916-032. 

c.  Date  Filed:  September  14, 1998. 

d.  AppUcai  it:  East  Bay  Municipal 
Utility  District. 

e.  Name  of  Project:  Lower  Mokelumne 
River. 

f.  Location:  Mokelumne  River, 
Amador,  Calaveras,  and  San  Joaquin 
Counties,  Cal  fomia. 

g.  Filed  Put  mant  to:  Federal  Power 
Act,  16  U.S.C  §§  791(a}-«25(r). 

h.  Applicar  t  Contact:  Mr.  Jon  A. 
Myers,  Manager,  Water  Resources 
Planning,  East  Bay  Municipal  Utility 
District,  375  Sleventh  Street,  Oakland, 
CA  94607-^240,  (510)  278-1121. 

1.  FERC  Coi  tact:  Mohamad  Fayyad, 
(202)  219-26^5. 

j.  Comment.Date:  March  1,  1999. 

k.  Descriptibn  of  Application:  EBMUD 
is  proposing  to  remove  Mine  Run  Dam, 
which  is  locatjed  on  Mine  Creek  on  the 
upstream  reacii  of  the  project's 
Camanche  Reservoir.  The  Mine  Run 
Dam  was  used  to  control  add  mine 
drainage  fromlthe  abandoned  deep  shaft 
copper  mine  (t'eim  Mine).  The  Mine 
Run  Dam  consrols  the  flow  of 
contaminated  water  from  the  Penn 
Mine. 

EBMUD  plaps  to  remove  the  Mine 
Run  Dam  as  a  ^art  of  the  Envirorunental 
Protection  Agency's  (EPA)  Long  Term 
Solution  Projefct  (Remediation  Plan)  for 
the  Penn  Mine  Site.  The  Remediation 
Plan  was  mandated  by  EPA  through  a 
Clean  Water  Act  section  309  order. 

1.  This  notic  e  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Comi^ission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  aocordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specific 
comment  date  for  the  particular 
application.     ' 

Cl.  Filing  and  Service  of  Responsive 
Documents — A  ny  filings  must  bear  in 
all  capital  lette  rs  the  title 
"COMMENTSf, 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  Application  to  which  the 
filing  refers.  Ai  ly  of  the  above-named 
documents  mu  it  be  filed  by  providing 
the  original  an<  the  number  of  copies 


provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-1812  Filed  1-26-99;  8:45  ami 

BILUNG  CO0€  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  to  Article  407 

January  21,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Action:  Notice  of 
Amendment  to  Article  407. 

b.  Project  No:  6972-026. 

c.  License  Issued:  May  30, 1986. 

d.  Licensee:  Hollow  Dam  Power 
Company. 

e.  Name  of  Project:  Hollow  Dam 
Project. 

f.  Location:  West  Branch  of  the 
Oswegatchie  River  in  St.  Lawrence 
County,  New  York. 

g.  Authorization:  Paragraph  B  of 
Order  amending  License,  issued 
February  27,  1990  (50  FERC  %  62,126). 

h.  Licensee  contact:  Mr.  Sean 
Fairfield,  Algonquin  Power  Systems, 
Inc.,  2085  Hurontario  St. — Suite  210, 
Mississauga,  ON  L5A  4Gl,  (905)  273- 
8900. 

i.  FERC  Contact:  Robert  Grieve  (202) 
219-2655. 

j.  Comment  Date:  March  1,  1999. 

k.  Description  of  Proceeding:  Article 
407  requires  the  licensee  provide  a 
minimum  flow  of  21  cfs  below  the 
spillway  by  removing  two  stoplogs  at 
each  of  three  slots  along  the  project  dam 
and  maintaining  a  minimum  headpond 
elevation  of  630.8  feet.  The 
Commission's  staff  request  of  the 
licensee  to  recalibrate  the  minimum 


flow  release  method  resulted  in  the 
licensee  proposing  to  release  the  21  cfs 
flow  by  removing  the  appropriate 
stoplogs  from  the  three  slots  and 
mfiintaining  a  minimum  headpond 
elevation  of  630.92  feet. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  vdll  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-1813  Filed  1-2&-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  to 
Intervene  and  Protests  and  Comments 

January  21, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11646-000. 

c.  Date  filed:  December  8, 1998. 

d  Applicant:  Elsinore  Hydropower. 

e.  Name  of  Project:  Elsinore 
Hydroelectric  Project. 

f.  Location:  On  Lake  Elsinore,  Morrell 
Canyon  Creek,  and  South  Fork  of  Decker 
Canyon  Creek,  in  Riverside  County, 
California.  Would  Utilize  U.S.  Forest 
Service  lands  in  the  Trabuco  Ranger 
District  of  the  Cleveland  National 
Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C,  $  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Harold  L. 
Mitchell,  Elsinore  Hydropower,  11808 
Rancho  Bemando  Road,  #123-1,  San 
Diego.  CA  92128,  (619)  592-1540. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Robert  Bell,  E-mail  address, 
robert.bell9ferc.fed.us,  or  telephone 
202-219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  rules  of  practice 
and  procedures  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  dociunent  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  doamients  with  the  Conmiission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Description  of  Project:  The  proposed 
pimiped  storage  project  would  have  two 
upper  reservoirs  (one  in  Morrell  Canyon 
the  other  in  Decker  Canyon)  and  would 
use  the  natural  Lake  Elsinore  as  the 
lower  reservoir.  The  project  would 
consist  of:  (1)  a  proposed  550-foot-long, 
75-foot-high  impervious  core  rock  fill 


upstream  Morrell  Canyon  Dam;  (2)  a 
proposed  575-foot-long,  105-foot-high 
impervious  core  rock  fill  downstream 
Morrell  Canyon  Dam;  (3)  a  proposed 
impbimdment  having  a  surface  area  of 
41  acres,  with  a  stream  capacity  of  1,700 
acre-feet,  and  normal  maximum  water 
surface  elevation  of  2,845  feet  msl;  (4) 
a  proposed  1 ,800-foot-long,  155-foot 
high  impervious  core  rock  filled  Decker 
Canyon  Dam;  (4)  a  proposed 
impoimdment  having  a  surface  area  of 
45  acres,  with  a  storage  capacity  1,600 
acre-feet,  and  normal  maximimi  water 
surface  elevation  of  2,760  feet  msl;  (5) 
the  existing  Lake  Elsinore  impoundment 
having  a  water  surface  elevation  of 
3,400  acres,  with  a  storage  capacity  of 
68,000  acre-feet,  and  a  normal 
maximum  water  surface  elevation  2,248 
feet  msl;  (6)  three  proposed  10-foot 
diameter  steel  line  penstocks  with  a  y 
branch  at  an  elevation  below  the  two 
upper  reservoirs;  (7)  a  proposed 
powerhouse  containing  three  generating 
unit  with  a  total  installed  capacity  of 
524  MW;  (8)  there  proposed  12-foot- 
diameter  tailraces  to  Lake  Elsinore;  (9) 
a  proposed  lO-miles-long,  500  kV 
transmission  line;  and  (10)  appurtenant 
facilities. 

The  project  would  have  an  annual 
generation  of  300,000  MWh  and  would 
be  sold  to  a  local  utility. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  the  web  at 
www.ferc.fed.us.  Call  (202)  208-2222 
for  assistance.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 


development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  appUcation,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  apphcation  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  prehminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  woik 
proposed  under  the  preliminary  peimit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
hitervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
hi  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  tLd  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
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must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  $88  First  Street,  N.E., 
Washington.  I).C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  iComments — Federal, 
state,  and  local  agencies  are  invited  to 
file  commentslon  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filling  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agepcy's  comments  must  also 
be  sent  to  the  Applicant's 
representative^. 
David  P.  BoerRBfi. 
Secretary. 
(PR  Doc.  99-18W  Filed  t-26-99;  8:45  am) 
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DEPARTMEHT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  T 

[Proiwt  No.  2230] 

Portland  General  Electric  Company 
Smurfit  Newsprint  Corporation;  Notice 
of  Initial  Infonfiation  Meeting 

January  21. 199^ 

By  letter  dated  September  1, 1998. 
Portland  General  Electric  Company 
(PGE)  of  Portliid,  Oregon,  and  Smurfit 
Newsprint  Corporation  of  Oregon  City, 
Oregon,  co-licensees,  have  asked  to  use 
an  alternative  Procedure  in  filing  an 
application  foij  a  new  license  for  their 
Willamette  Falls  Project  No.  2233.» 

The  Commission's  regulations  allow 
applicants  the  option  of  preparing  their 
own  Environmtental  Assessment  (EA)  for 
hydropower  pijojects,  and  filing  the  EA 
with  their  license  application  as  part  of 
the  alternative  licensing  procedure.*  On 
December  10, 1998,  the  Commission 
approved  the  i|se  of  an  alternative 


'  The  project  coiyisu  of  an  8-foot-high  dam  along 
the  crest  of  Willamette  Falls  on  the  Willamette 
River.  PGE  operate*  the  16-megawatt  T.W.  Sullivan 
powerhouse,  located  on  the  west  side  of  the  falls. 
Co-licensee.  Smur^t  Newsprint  Corporation, 
operates  a  1.5-meg^watt  powerhouse  on  the  east 
side  of  the  falls.  The  project  is  not  located  on  any 
Federal  land. 

'81FERC61.103J11997), 


licensing  procedure  in  the  preparation 
of  the  Willamette  Falls  license 
application. 

■phe  alternative  procedures  include 
provisions  for  the  distribution  of  an 
initial  information  package,  and  for  the 
identification  of  special  studies  and 
environmental  issues.  On  December  31, 
1998,  PGE,  acting  on  behalf  of  itself  and 
Smurfit  Newsprint  Corporation 
distributed  an  initial  information 
package  (UP)  to  all  parties  who  had 
expressed  interest  in  the  proceeding. 
Copies  of  the  IIP  can  be  obtained  by 
contacting  David  Heintzman  at  PGE  at 
(503) 464-8162. 

Two  public  meetings  will  be  held  to 
discuss  these  documents.  PGE  will  give 
an  overview  of  the  existing  facilities  and 
operation,  discuss  what  is  currently 
known  about  environmental  resources 
at  the  project,  and  discuss  how  these 
resources  are  currently  being  managed. 
As  time  permits  preliminary 
enviroimiental  issues  and  special 
studies  will  be  discussed. 

Additional  notices  seeking  comments 
on  the  specific  project  proposal,  public 
scoping,  interventions  and  protests,  and 
recommended  terms  and  conditions  will 
be  issued  at  later  dates. 

PGE  will  hold  the  public  meetings  on 
February  17  and  February  18. 1999.  All 
interested  individuals,  organizations, 
and  agencies  representatives  are  invited 
and  encouraged  to  attend  any  or  all  the 
meetings. 

The  February  17th  meeting  will  be 
held  at  the  Oregon  City  High  School 
Cafeteria,  1306  12th  Street,  Oregon  City, 
Oregon  trom  7  p.m.  until  9  p.m. 

The  February  18th  meeting  will  be 
held  at  the  Two  World  Trade  Center. 
Plaza  Conference  Room,  121  SW 
Salmon  Street,  Portland,  Oregon  from  9 
a.m.  until  3  p.m. 

For  further  information,  please 
contact  Dave  Heintzman  at  PGE  at  (503) 
464-8162  or  John  Blair  at  the 
Commission  at  (202)  219-2845. 
David  P.  Boergera, 
Secretary. 
[PR  Doc.  99-1822  Filed  1-2&-99;  8:45  am) 

BILUNG  CODE  STIT-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-e22ft-7] 

Notice  Of  Public  Meetings  on  Drinking 
Water  Issues 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  (EPA) 
is  holding  a  public  meeting  on  February 
10-12. 1999  at  the  Park  Hyatt  Hotel, 
24th  and  M  Street.  NW,  Washington, 


D.C.  for  the  purpose  of  information 
exchange  with  stakeholders  on  issues 
related  to  the  health  effects  of  microbial 
pathogens  and  disinfection  byproducts 
(DBFs)  in  drinking  water.  The  meeting 
will  start  at  8:30  AM  on  February  10  and 
will  adjourn  on  February  12  at  4:00  PM. 
The  meeting  will  provide:  (1)  A 
summary  of  the  current  literature  on  the 
health  effects  from  DBFs  and  microbial 
pathogens;  (2)  a  simomary  of  ongoing 
and  planned  health  effects  research  in 
support  of  the  Stage  2  microbial 
pathogen  and  disinfection  byproduct 
rules  and  when  the  information  will  be 
available;  and  (3)  perspectives  on 
characterizing  the  risk  &t)m  DBFs  and 
microbial  pathogens. 

EPA  is  inviting  all  interested  members 
of  the  public  to  participate  in  the 
meeting.  As  with  all  previous  meetings 
in  this  series,  to  the  extent  that  is 
available,  EPA  is  instituting  an  open 
door  policy  to  allow  any  member  of  the 
public  to  attend  any  of  the  meetings  for 
any  length  of  time.  Approximately  50 
seats  will  be  available  for  the  public. 
Seats  will  be  available  on  a  first-come, 
first-served  basis. 

For  additional  information  about  the 
meeting,  please  contact  Ephraim  King  or 
Mike  Cox  of  EPA's  Office  of  Ground 
Water  and  Drinking  Water  at  (202)  260- 
7575  or  by  e-mail  at 
cox.michaeldepamail.epa.gov. 

Dated:  January  20, 1999. 
Cynthia  C  Deugherty. 

Director,  Office  of  Ground  Water  and  Drinking 
Water. 

[PR  Doc.  99-2026  Piled  1-26-99;  8:45  am] 

BILLMOCOOE  6Sa0-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34151;  FRL  8035-1] 

Notice  Of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  in  Certain 
Pesticide  Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  request  for 
amendment  by  registrants  to  delete  uses 
in  certain  pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  July  26. 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins.  Office  of 
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Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  for  commercial  courier 
delivery,  telephone  number  and  e-mail: 
Rm.  216.  Crystal  Mall  #2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5761;  e-mail: 
hollins.james@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  FIFRA,  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 


pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  pubUsh  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

II.  Intent  to  Delete  Uses 

This  Notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  three  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 


registration  number,  product  names, 
active  ingredients,  and  the  specific  uses 
deleted.  Users  of  these  products  who 
desire  continued  use  on  crops  or  sites 
being  deleted  should  contact  the 
applicable  registrant  before  July  26. 
1999.  to  discuss  withdrawal  of  the 
applications  for  amendment.  This  180- 
day  period  will  also  permit  interested 
members  of  the  public  to  intercede  with 
registrants  prior  to  the  Agency  approval 
of  the  deletion.  (Note:  Registration 
number(s)  preceded  by  *  *  indicate  a  30- 
day  comment  period.) 


Table  i  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


EPA  Reg  No. 

Product  Name 

Active  Ingredient 

Delete  From  LatMl 

008660-00050 

1%  Rotenone  Garden 

Rotenone;  Cube  resins  other 

All  Food  crop  uses 

Dust 

than  Rotenone 

010350-00010 

Dursban  20  MEC 

Chlorpyritos 

Indoor  uses  on  furniture,  upholstery,  rugs,  direct  application 
to  pets,  indoor/outdoor  commercial  use  in  sewer  marv 
holes 

"066951-00002 

Lindane  Technical 

Lindane 

Alfalfa,  apples,  apricots,  asparagus,  avocados,  t)eans  (AM 

Powder 

Types),  beets,  carrots,  cherries,  clover,  cotton,  cucumber, 
eggplant,  flax,  grapes,  guavas,  lentils,  mangoes,  peas  (all 
types),  pears,  pecans,  peppers,  pineapples,  plums  includ- 
ing prunes,  pumpkins,  quinces,  safftower,  soybeans, 
squash,  strawt)erries,  sudangrass.  sugar  beets,  summer 
squash,  sunflower,  tomato,  tot>acco,  ornamental  plants, 
lawns,  tieef  cattle,  goats,  hogs,  horses,  mules,  sheep, 
and  military  use  on  human  skin  and  clothing 

The  following  Table  2,  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1,  in  sequence  by  EPA  company  number. 

Table  2  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Com- 
pany No. 


Company  Name  and  Address 


008660 
010350 
066951 


Pursell  Industries.  Inc..  c/o  H.R.  McLane.  Inc.,  74  7210  Red  Road,  Suite  206,  Miami.  FL  33143. 

3M  Animal  Care.  Attn:  S.  Price.  3M  Center  270-2N-03.  SL  Paul,  MN  55144. 

Kanoria  Chemicals  Industries  Ltd..  c/o  Jellinek.  Schwartz  Connolly.  Inc..  1525  Wilson  Blvd.,  Suite  600,  Arlington,  VA  22209. 


m.  Existing  Stocks  Provisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  xmless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  September  29. 1998. 

Linda  A.  Travers, 

Director,  Information  Resources  Services 
Division,  Office  of  Pesticide  Programs. 

[FR  Doc.  99-1754  Filed  1-26-99;  8:45  am) 
BH.UNQ  CODE  66«0-80-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-66261;  FRL  6045-9] 

Notice  Of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  In  accordance  vdth  section 
6(0(1)  of  the  Federal  Insecticide. 
Fimgicide  and  Rodenticide  Act  (FIFRA). 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  requests  by  registrants  to 
volimtarily  cancel  certain  pesticide 
registrations. 


DATES:  Unless  a  request  is  withdrawn  by 
]uly  26.  1999.  orders  will  be  issued 
canceling  all  of  these  registrations. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C). 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington,  DC  20460. 
OfBce  location  for  commercial  courier 
delivery,  telephone  number  and  e-mail: 
Rm.  216,  Crystal  Mall  No.  2. 1921 
Jefferson  Davis  Highway,  Arlington.  VA 
22202,  (703)  305-5761;  e-mail: 
hollins.james@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(0(1)  of  the  Federal 
Insecticide.  Fungicide  and  Rodenticide 
Act  (FIFRA),  as  amendpd,  provides  that 
a  pesticide  registrant  may,  at  any  time. 
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request  that  aiky  of  its  pesticide 
registrations  he  canceled.  The  Act 
further  providlBs  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 


n.  Intent  to  Cancel 

This  Notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  24 
pesticide  products  registered  under 
section  3  or  24  of  FIFRA.  These 


registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24  number)  in  the 
following  Table  1. 


Table  1 .  —  Registrations  With  Pending  Requests  for  Cancellation 


Registration  No. 


Product  Name 


Chemical  Name 


000294-00451 
000577-00548 

000655-00790 
000799-00655 

000799-00657 
000799-00660 

000799-00669 

000799-00670 
000799-00706 
000799-00707 
000799-00758 
0007QP-O0787 
010182  MO-i96-0012 
010182  MO-96-0013 
02829G-00088 

04101J4-00009 
04101J4-00011 
045386-00046 
056228  ID-01-0018 
065626-00001 

06562B-00003 
065626-00004 

065626-00005 
065626-00006 


Asulam  Technical 

Cuprinol  No.  30  Clear  Wood  Preservative 

Prentox  Larva-Lur 

SMCP  Para-Blox  Weather  Proof  Rat  Bait  Fish 
and  Grain  Ft 

SMCP(R)  110 

SMCP  Para  Blox  Kills  Rats  Weath  PRF  Par- 
affin Rat  Bait  Fish 

Commerical  Size  Para-Blox  (Cereal  &  Molas- 
ses) 

Kill  Rats  with  Para-Blox 

Pelletized  Slug  and  Snail  Bait 

Crumblized  Slug  and  Snail  Bait 

AFC  Diphacinnone  0.1% 

Di-Mix  110 

Starfire  Herbicide 

Gramoxone  Extra  Herbicide 

Unicom  Coumaphos  Screwworm  Spray 

Marlate  400  Flowable  Concentrate 

Marlate  300  Methoxychlor  Flowable 

ChenrvTox  Low  Odor  Flea  Spray 

Zinc  phosphide 

Mycotrol  GHOF  for  Rangeland  and  Improved 
Pastures 

Mycotrol  GHOF  for  Repackaging  Use  Only 

Mycotrol  GHES  for  Rangeland  and  Improved 
Pastures 

Mycotrol  GHES  for  Crops 

Mycotroi  GHES  for  Repackaging  Only 


Methyl  sulfanilylcarbamate 

2-(Thiocyanomethytthio)ben2othiazote 

Methylenebis(thiocyanate) 

Dimethyl  (2,2,2-trichloro-1-hydroxyethyl)phosphonate 

2-(Diphenylacetyl)-1 ,3-indandione 

2-(DiphenylacetyO-1,3-indandione.  sodium  salt 
2-(Diphenylacetyl)-1 ,3-indandione 

2-(Diphenylacetyl)-1,3-indandione 

2-(Diphenylacetyl)-1 ,3-indandione 

4-<Methylthio)-3,5-xylyl  methytearbamate 

4-(Methylthio)-3,5-xylyl  methyteartamate 

2-(Diphenylacetyl)-1 ,3-indandione 

2-{Dlphenylacetyl)-1 ,3-indandione,  sodium  salt 

1,1'-Dimethyl-4,4'-t)ipyridinium  dichloride 

1 ,1  '-Dimethyl-4,4'-t)ipyridinium  dichloride 

0,0-Diethyl  0-(3-chloro-4-methyl-2-oxo-2H-1  -benzopyran-7-yl) 

phosphorothioate 

Methoxychlor  (2,2-t)ts(p^Tlethoxyphenyl)-1 ,1 ,1-trichloroethane) 

Methoxychlor  (2,2-bis(p-methoxyphenyl)-1 ,1 ,1-trichloroethane) 

0,0-Diethyl  0-(3,5,6-trichloro-2-pyridyl)  phosphorothioate 

Zn3P2 

Beauveria  bassiana  GHA 

Beauveria  bassiana  GHA 
Beauveria  bassiana  GHA 

Beauveria  bassiana  GHA 
Beauveria  bassiana  GHA 


canci 


Unless  a  inquest  is  withdrawm  by  the  registrant  vdthin  180  days  of  publication  of  this  notice,  orders  will  be  issued 
celing  all  of  these  registrations.   Note:  Kincaid  Enterprises,  Inc.,  EPA  Company  Number  041014,  has  requested  a 


EPA  Company!  Number. 


EPA 

Com- 
pany No. 


000264 
000577 
000655 
000769 
010182 
028293 


Table  2.  —  Registrants  Requesting  Voluntary  Cancellation 


Company  Name  and  Address 

Rhon^Poulenc  Ag  Co.,  Box  12014,  Research  Triangle  Part<,  NC  27709. 

The  Sherwin-Williams  Co.,  Cuprinol  Group/The  Thompson's  Co..  101  Prospect  Ave.  Cleveland.  OH  441 15. 

Prentiss  Inc.,  C.B..  2000  Floral  Parte,  NY  1 1001. 

Sureco  Inc..  An  Indirect  Subsidiary  of  Verdant  Brands,  9555  James  Ave.,  South,  Suite -200,  Bloomington,  MN  55431. 

Zeneia  Ag  Products,  Box  15458,  Wilmington,  DE  19850. 

Unicom  Laboratories.  12385  Automobile  Blvd.,  Cleanwater,  FL  33762. 


Federal  Register /Vol.  64,  No.  17 /Wednesday,  January  27,  1999 /Notices 


4099 


Table  2.  —  REGisiRAhfrs  Requesting  Voluntary  Cancellation— Continued 


EPA 
Com- 
pany No. 


Coinpany  Name  and  Address 


041014 
045385 
056228 
065626 


Kincaid  Enteprises  Inc.,  Box  549,  Nitro,  WV  25143. 

CTX  Inc.,  481  Scotland  Rd.,  Mchenry,  IL  60050. 

U.S.  Department  of  Agriculture,  Animal  &  Plant  Health  Inspection  Service.  4700  River  Rd.,  Unit  152.  Riverdale,  MD  20737. 

Mycotech  Corp.,  Attn:  Mary  M.  Mcmahon,  Box  4109,  Butte,  MT  59702. 


in.  Loss  of  Active  Ingredients 

Unless  the  request  for  cancellation  is 
withdrawn,  one  pesticide  active 
ingredient  will  no  longer  appear  in  any 


registered  products.  Those  who  are 
concerned  about  the  potential  loss  of 
this  active  ingredient  for  pesticidal  use 
are  encouraged  to  work  directly  with  the 
registrant  to  explore  the  possibility  of 


their  withdrawing  their  request  for 
cancellation.  The  active  ingredient  is 
hsted  in  the  following  Table  3,  with  the 
EPA  Company  and  CAS  Number. 


Table  3 

—  Active  Ingredient  Which  Would  Disappear  as  A  Result  of  Registrant's  Requests  to  Cancel 

CAS  No. 

Chemical  Name 

EPA  Company  No. 

3337-71-1 

Methyl  Sulfanilylcartannate 

000264 

rv.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
HoUins,  at  the  address  given  above, 
postmarked  before  July  26, 1999.  This 
written  withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
appUcable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  applicable 
imsatisfied  data  requirements. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  (56  PR 
29362)  June  26,  1991;  (FRL  3846-4). 
Exceptions  to  this  general  rule  will  be 
made  if  a  product  poses  a  risk  concern, 
or  is  in  noncompliance  with 
reregistration  requirements,  or  is  subject 
to  a  data  call-in.  In  all  cases,  product- 
specific  disposition  dates  will  be  given 
in  the  cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 


which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  imtil 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  January  14, 1999. 

Richard  D.  Schmitt, 

Acting  Director,  Information  Resources  and 
Services  Division,  Office  of  Pesticide 
Progmms. 

|FR  Doc.  99-1752  Filed  1-26-99;  8:45  ami 
BILUNGCODE  a660-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-66262;  FRL  6051-8] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  requests  by  registrants  to 
volimtarily  cancel  certain  pesticide 
registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
July  26, 1999,  orders  will  be  issued 
cancelling  all  of  these  registrations. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery,  telephone  number  and  e-mail 
address:  Room  216,  Crystal  Mall  No.  2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  (703)  305-5761;  e- 
mail:  hollins.james@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA),  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
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a  notice  of  receipt  of  any  such  request 
in  the  Federalj  Register  before  acting  on 
the  request. 


Registration 


II.  Intent  to  Cancel 

This  Notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  33 
pesticide  products  registered  under 


section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1 . 


Table  1— Registrations  with  Pending  Requests  for  Cancellation 


No. 


000352  OK-B2-0009 
000352  OR-e2-0003 
000352  PA-9CMX)03 
000352  VA-B0-0004 
000352  WA-B3-0007 
0004312-00746 

000769-00706 
00076B-00707 
00181^-00417 
001812-00418 
002393  WA-6 1-0003 

002393  WA-6 1-00 18 

0031^-00123 

003126-00193 

00312$-00338 

00312  >-00378 

003126-00379 

003126-00425 

00312^-00426 

00312^0427 


Product  Name 


003282-00079 
005887-00001 


00717|-00197 


31-004 


007401-00426 
007401-00427 
00796^)0063 
01016^-00119 

010163-00148 

034282-00006 


059639-00088 
062719  TX-9e-0007 


Du  Pont  SInbar  Herbicide 

Du  Pont  Sinbar  Herbicide 

Du  Pont  Sinbar  Terbacil  Weed  Killer 

Du  Pont  Sinbar  Terbacil  Weed  Killer 

Du  Pont  Sinbar  Herbicide 

Gold  Crest  Vengeance  Rodenticide 

Pelletized  Slug  and  Snail  Bait 

Crumblized  Slug  and  Snail  Bait 

Dupont  Lorox  DF  HertMCide 

Dupont  Karmex  DF  Herbicide 

Hopkins  Zinc  Phosphide  Mouse  Bait  for  Cofv 
trol  of  Mice  I 

Hopkins  Zinc  Phosphide  Mouse  Bait  for  Con- 
trol of  Mice  I 

Guthion  2S 

Guthion  50%  Wettable  Powder  Crop  Insecti- 
cide 

Guthion  3  Flowable  Insecticide 

Guthion  35%  Wettat>le  Powder  Insecticide 

Guthion  Solupak  35%  Wettable  Powder  In 
Water  Soluble  PA 

Guthion  Technical 
Guthion  2L 

Guthion  3  Flowable  Insecticide 
D-Con  Mouse  Killing  Station 
1%  Rotenone  Garden  Dust 

Ridall-Zinc  Tracking   Powder  for  Control  of 
House  Mce 

Hi-Yiekl  7.5%  Bromacil  Liquid  Concentrate 

Hi-YieW  2.5%  Bromacil  Liquid  Weed  Killer 

Ronilan  Fungicide  50W 

Prokil  A2inphos-M 

Gowan  Azinphos-M  50W 

Rinse  -  Disinfectant  -  Sanitizer  -  Deodorizer 


Orthene  Turf,  Tree  &  Ornamental  Spray  WSP 
Treflan  E.  C. 


Chemical  Name 


3-tert-Butyl-5-chloro-6-methyluracil 

3-tert-Butyl-5-chloro-6-methyluracil 

3-ten-Butyl-5-chloro-6-methyluracil 

3-tert-Butyl-5-chloro-6-methyluracil 

3-tert-Butyl-5-chloro-6-methyluracil 

W-Methyl-2,4-dinitro-A/-(2.4,6-tribromophenyl)-6- 
(trifluoromethyObenzenamine 

4-(Methylthio)-3,5-xylyl  methylcartwimate 

4-(Methylthio)-3,5-xylyl  methylcartamate 

3-(3,4-Dichlorophenyl)-1  -methoxy-1  -methylurea 

3-(3,4-Dichlorophenyl)- 1 , 1  -dimethy  lurea 

Zinc  phosphide  (Zn3P2) 


Zinc  phosphide  (Zn3P2) 


O.O-Dimethyl 
phosphorodithioate 

O.O-Dimethyl 
phosphorodithioate 

O.O-Dimethyl 
phosphorodithioate 

O.O-Dimethyl 
phosphorodithioate 

O.O-Dimethyl 
phosphorodithk)ate 

O.O-Dimethyl 
phosphorodithioate 

O.O-Dimethyl 
phosphorodithioate 

0,0-Dinf)ethyl 
phosphorodithioate 


S-((4-oxo-1 ,2.3-t>enzotriazin-3(4H)-yl)methyl) 
S-((4-oxo-1 ,2,3-ben20triazin-3(4H)-yl)methyl) 
S-((4-oxo-1 ,2,3-benzotriazin-3(4H)-yl)methyl) 
S-((4-oxo-1 ,2,3-benzotriazin-3(4H)-yl)methyl) 
S-({4-oxo-1 ,2,3-benzotriazin-3(4H)-yl)methyl) 
S-((4-oxo-1 ,2,3-benzotriazin-3(4H)-yl)methyl) 
S2-((4-oxo-1 ,2,3-ben20tria2in-3(4H)-yl)methyl) 
S-((4-oxo-1 ,2,3-benzotriazin-3(4H)-yl)methyl) 


3-(3-(4'-(Bromo-(1 ,1-t>iphenyl)-4-yl)-1 ,2,4,4-tetrahydro-1-naphthyl)-4- 
hydroxycoumarin 

Rotenone 

Cube  Resins  other  ttian  rotenorw 

Zinc  phosphide  (Zn3P2) 

5-Bromo-3-sec-butyl-6-methyluracil,  lithium  salt 

5-BrorTX>-3-sec-butyl-6-methyluracil,  lithium  salt 

3-(3,5-Dk:hlorophenyl)-5-€thenyl-5-methy»-2.4-oxazo)idinedione 

O.O-Dimethyl  S-({4-oxo-1 ,2,3-ben2otria2in-3(4H)-yl)methyl) 

phosphorodithioate 

O.O-Dimethyl  S-((4-oxo-1 ,2,3-benzotriazin-3(4H)-yl)methyl) 

phosphorodithioate 

Ethanoi 

Alkyl*   dimethyl    benzyl   ammonium   chtoride    *(50%Ci«,    40%Ci2. 

10%C|6) 

O.S-Dimethyl  acetylphosphoramidottiioate 

Trifluralin  (a,a,a-trifluro-2,6-dinitro-A/.AWipropyl-p-toluidine  )  (Note:  a 
=  alpha) 
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Table  1— Registrations  with  Pending  Requests  for  Cancellation— Continued 


Registration  No. 


062719  WI-95-0006 
068329-00010 


Product  Name 


Trefian  M.  T.  F. 
Alpha  412 


Ctiemical  Name 


Trifluraiin  (a,a.a-trifluro-2.6-dinitro-A/,AAdipropyl-p-toluidine)  (Note-  a 
=  alpha) 

Dodecylguanidine  hydrochloride 

Methylenet>is(thiocyanate) 


Unless  a  request  is  withdrawn  by  the  registrant  within  180  days  of  publication  of  this  notice,  orders  will  be  issued 

Znli  ;?L?iLl  '^'^^Kf"■'''°'''•  ^'^I^  "^i'^^'^  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  applicab  e  registrant  directly  during  this  180-<iay  period.  The  following  Table  2  includes  ^e  names 
and  addresses  of  record  for  all  registrants  of  the  products  in  Table  1.  in  sequence  by  EPA  Company  Number. 

Table  2— Registrants  Requesting  Voluntary  Cancellation 


EPA 
Com- 
pany No. 


000352 

000432 

000769 

001812 

002393 

003125 

003282 

005887 

007173 

007401 

007969 

010163 

034282 

059639 

062719 

068329 


Company  Name  and  Address 


E.  I.  Du  Pont  De  Nemours  &  Co.,  Inc..  Barley  MHI  Plaza,  Walker's  Mill,  Wilmington,  DE  19880. 

Agrevo  EnvironmentaJ  Health,  95  Chestnut  Ridge  Rd.,  MonNale,  NJ  07645. 

Sureco  inc..  An  Indirect  Subsidiary  of  Verdant  Brands,  9555  James  Ave..  South.  Suite  200.  Bloomington.  MN  55431. 

Griffin  L.L.C..  Box  1847.  Valdosta.  GA  31603. 

HACO.  Inc..  Box  7190.  Madison,  Wl  53707. 

Bayer  Corp.,  Agriculture  Division,  8400  Hawthorn  Rd.,  Box  4913,  Kansas  City.  MO  64120. 

Reckitt  &  Colman  Inc..  Household  Products  Division,  Attn;  EPA  Regulatory  Dept,  1655  Valley  Rd..  Wayne.  NJ  07470. 

Sureco  Inc..  An  Indirect  Subsidiary  of  Verdant  Brands.  9555  James  Ave..  South.  Suite  200.  Bloomington.  MN  55431. 

Liphatech.  Inc..  3101  W.  Custer  Ave..  Milwaukee,  Wl  53209. 

Voluntary  Purchasing  Group  Inc..  Box  460,  Bonham,  TX  75418. 

BASF  Corp..  Agricultural  Products.  Box  13528.  Research  Triangle  Park.  NC  27709. 

Gowan  Co..  Box  5569,  Yuma,  AZ  86366. 

Dickler  Chemical  Laboratories  Inc.,  Box  9523,  Philadelphia,  PA  19124. 

Valent  U.S.A.  Corp.,  1333  N.  California  Blvd.  Ste  600,  Walnut  Creek.  CA  94596. 

Dow  Agrosciences  LLC.  9330  Zionsville  Rd..  308/3E,  Indianapolis,  IN  46268. 

Unchem,  A  Division  of  BJ  Sen/ices  Co..  U.S.A..  5500  Northwest  Central  Dr..  Houston.  TX  77092. 


m.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins.  at  the  address  given  above, 
postmarked  before  July  26.  1999.  This 
written  withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

IV.  Provisions  for  Disposition  of 
Existing  Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 


registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received.  This 
pohcy  is  in  accordance  with  the 
Agency's  statement  of  pohcy  as 
prescribed  in  Federal  Register  (56  FR 
29362)  June  26,  1991;  [FRL  3846-4). 
Exceptions  to  this  general  rule  will  be 
made  if  a  product  poses  a  risk  concern, 
or  is  in  noncompliance  with 
reregistration  requirements,  or  is  subject 
to  a  data  call-in.  In  all  cases,  product- 
specific  disposition  dates  will  be  given 
in  the  cancellation  orders. 

Existing  stocks  vare  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 


EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subiects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  January  11, 1999. 

Linda  A.  Travers, 

Director,  Information  Resources  and  Services 
Division.  Office  of  Pesticide  Programs. 

(FR  Doc.  99-1750  Filed  1-26-99;  8:45  am) 
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ENVIRONMENTAI.  PROTECTION 
AGENCY 

[OPP-34157;  FRL  6<>51-e] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  in  Certain 
Pesticide  Registrations 

agency:  Envirom^ental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  fs  issuing  a  notice  of 
receipt  of  request  jfor  amendment  by 
registrants  to  deleje  uses  in  certain 
pesticide  registrations. 
DATES:  The  Agent^  will  approve  these 
use  deletions  andWie  deletions  will 
become  effective  on  or  soon  after  the 
date  of  publication. 
FOP  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dennis  McNeilly,  Office  of 
Pesticide  ProgranJs  (7505C), 


Table  i— Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


EPA  Reg  No. 


Environmental  Protection  Agency  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery,  telephone  number  and  e-mail: 
Km.  216,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
(703)  305-5404; 
mcneilly.dennis@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  FIFRA.  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  pubUsh  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

II.  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  two  chlorpyrifos 


pesticide  registrations  listed  in  Table  1 
below.  These  registrations  are  listed  by 
registration  nimiber,  product  names, 
active  ingredients  and  the  specific  uses 
deleted.  Although  the  food  use  site 
being  deleted  has  been  a  registered  site 
for  chlorpyrifos  products,  a  tolerance 
has  not  been  established  for  this 
commodity  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA). 
Therefore,  under  FIFRA  section  2(bb), 
this  uses  represent  an  unreasonable 
adverse  effect  on  the  environment,  as  it 
would  result  in  human  dietary  risk  from 
residues  resulting  from  use  of  a 
pesticide  in  or  on  food  inconsistent  with 
the  standard  under  section  408  of 
FFDCA.  As  such,  the  Agency  is  hereby 
waiving  the  180-day  comment  period 
normally  given  forthe  deletion  of  a 
minor  use,  in  accordance  with  FIFRA 
section  6(f)(1)(c).  The  Agency  has 
determined  that,  while  these  actions 
require  publication  for  the  pxirpose  of 
announcement,  a  comment  period  is  not 
warranted. 


062719-0^1220 
06776(^28 


1,  in  sequence  by 


Product  Name 


Lorst>an  4E 
Nufos4E 


Active  Ingredient 


Chlorpyrifos 
Chlorpyrifos 


Delete  From  Label 


Use  on  popcorn 
Use  on  popcorn 


The  followini;  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 


EPA  company  number. 


TABLE  2— Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Com- 
pany f^. 


062719 
067760 


Company  Name  and  Address 


Dow  AgtJDSciences  Corporation,  9330  Zionsville  Rd.,  Indianapolis,  IN  46268 
Chemindva,  Inc.,  Oak  Hill  Park,  1700  Route  23.  Suite  210.  Wayne,  New  Jersey  07470 


ni.  Existing  StocI  s  Provisions 

The  Agency  han  authorized  the 
registrants  to  sell  or  distribute  product 
under  the  previou  sly  approved  labeling 
for  a  period  of  18  months  after  the 
effective  date  of  u  se  deletions. 


Drotection,  Pesticides 
registrations. 

1999. 


List  of  Subjects 

Environmental 
and  pests.  Product 

Dated:  January  14, 

Richard  D.  Schmitt 

Acting  Director.  In  ft  irmation 
Services  Division, 
Programs. 

[PR  Doc.  99-1751  Filed  1-26-99;  8:45  am 

BILLMG  CODE  SSAO-SO-F 


Cffi 


Resources 
'ice  of  Pesticide 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34153A;  FRL  6051-7] 

Correction;  Notice  of  Receipt  of 
Requests  for  Amendments  to  Delete 
Uses  in  Certain  Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  an 
amendment  to  a  notice  of  receipt  of 
request  by  registrant  to  delete  uses  in 
certain  pesticide  registrations. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  HoUins,  Office  of 
Pesticide  Programs  (7502C), 


Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery,  telephone  number  and  e-mail: 
Rm.  216,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  ArUngton,  VA, 
(703)  305-5761;  e-mail: 
hollins.james@epamail.epa.gov. 

Corrections  to  Intent  to  Delete  Uses 

This  is  an  amendment  to  Federal 
Register  dated  December  2, 1998  (63  FR 
66542)  (FRL  6044-4).  The  EPA 
Registrations  (041014-00009,  Marlate 
400  Flowable  Concentrate  and  041014- 
00011,  Marlate  300  Methoxychlor 
Concentrate)  listed  in  referenced 
Federal  Register  (FR)  notice  were 
incorrectly  included  in  notice.  The 
correct  registrations  for  Kincaid 
Enterprises,  Inc.,  should  have  been 
listed  as  follows: 
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EPA  Reg.  Ho. 


041014-00002 
041014-00003 
041014-00005 
041014-00012 


Product  Name 


Martate  50  Methychkx  Insecticide 
Marlate  Garden  Insecticide  5%  Oust 
Marlate  Methoxychlor  Technical 
Marlate  70%  Methoxychlor  Dust  Base 


Active  Ingredient 


Methychlor 
Methychkx 
Mettiychlor 
Methychlor 


Delete  From  Label 


Livestock  dipping  uses 
Livestock  dipping  uses 
Livestock  dipping  uses 
Livestock  dipping  uses 


The  30-day  comment  period 
announced  in  referenced  FR  notice  for 
these  registrations  still  applies. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests. 

Dated:  December  14, 1998 

Linda  A.  Travere, 

Director,  Information  Resources  Services 
Division,  Office  of  Pesticide  Programs. 

IFR  Doc.  9»-1753  Filed  1-26-99;  8:45  am] 
BILLING  CODE  6S4O-60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2313] 

January  20,  1999. 

Petitions  for  Reconsideration  and 
Application  for  Review  of  Action  in 
Rulemaking  Proceedings 

Petitions  for  Reconsideration  and 
Application  for  Review  have  been  filed 
in  the  Commission's  rulemaking 
proceedings  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
Section  1.429(e).  The  full  text  of  these 
documents  are  aviulable  for  viewring  and 
copying  in  Room  239,  1919  M  Street, 
N.W.,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS,  Inc.  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  by  February  11, 1999.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.49b)(l).  RepUes  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Amendment  of  Section 
73.202(b)  Table  of  Allotments,  FM 
Broadcast  Stations,  (Sibley,  Iowa  and 
Brandon,  South  Dakota)  (MM  Docket 
No.  96-66,  RM-6729,  RM-8821). 

Number  of  Petitions  Filed:  1. 

Subject:  Wireless  Ventures,  Inc.  (WT 
Docket  No.  97-82.  Emergency  Request 
for  Waiver  of  Automatic  License 
Cancellation  Provisions  of  Section 
1.2110(f)  of  the  Commission's  Rules 
(PCS  C  Block  Licenses  for  Markets  21, 
164,  352  &  373). 

Number  of  Petitions  Filed:  1. 


Subject:  Federal-State  Joint  Board  on 
Universal  Service  (CC  Docket  No.  96- 
45. 

Number  of  Petitions  Filed:  1. 

Subject:  Biermial  Regulatory  Review- 
Amendment  of  Parts  0,  1,  13,  22,  24,  26, 
27,  80,  87.  90,  95,  97,  and  101  of  the 
Commission's  Rules  to  Facilitate  the 
Development  and  Use  of  the  Universal 
Licensing  System  in  the  Wireless 
Telecommunications  Services  (WT 
Docket  98-20). 

Amendment  of  the  Amateur  Service 
Rules  to  Authorize  Visiting  Foreign 
Amateur  Operators  to  Operate  Stations 
in  the  United  States  (WT  Docket  No.  96- 
188,  RM-8677. 

Number  of  Petitions  Filed:  8. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 

(FR  Doc.  99-1799  Filed  1-26-99;  8:45  am] 
BILUNO  CODE  6712-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

DJR  Logistics.  Inc.,  10  Industrial 
Highway.  Tinicum  Industrial  Park, 
MS  #29,  Lester,  PA  19113,  Officers: 
Dennis  J.  Rowles.  President;  Connie  L. 
Rowles.  Secretary. 

Dated:  January  21,  1999. 
Bryant  L.  VanBrakle, 
Secretary. 

[FR  Doc.  99-1829  Filed  1-26-99;  8:45  am) 
BiLUNG  CODE  673(M>1-M 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  collection 
activities:  Proposed  collection; 
comment  request 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System 
SUMMARY:  Background.  On  June  15, 
1984,  the  Office  of  Management  and 
Budget  (OMB)  delegated  to  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  its  approval  authority 
under  the  Paperwork  Reduction  Act,  as 
per  5  CFR  1320.16,  to  approve  of  and 
assign  OMB  control  nimibers  to 
collection  of  information  requests  and 
requirements  conducted  or  sponsored 
by  the  Board  under  conditions  set  forth 
in  5  CFR  1320  Appendix  A.l.  Board- 
approved  collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
OMB  83-Is  and  supporting  statements 
and  approved  collection  of  information 
instruments  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to.  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1,  1995,  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Request  for  comment  on  information 
collection  proposals. 

The  following  information 
collections,  which  are  being  handled 
under  this  delegated  authority,  have 
received  initial  Board  approval  and  are 
hereby  published  for  comment.  At  the 
end  of  the  comment  period,  the 
proposed  information  collections,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be  ^ 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority.  Comments  are  invited  on  the 
following: 

a.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions;  including  whether  the 
information  has  pr»ctical  utility; 

b.  The  accuracy  o^  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
proposed  information  collection. 
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including  the  validity  of  the 
methodology  and  assumptions  used; 

c.  Ways  to  enh^ce  the  quahty. 
utility,  and  claritf  of  the  information  to 
be  collected;  and" 

d.  Ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Comment^  must  be  submitted  on 
or  before  March  29,  1999. 
ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  pontrol  number  or 
agency  form  number,  should  be 
addressed  to  Jeniiifer  J.  Johnson, 
Secretary,  Board  bf  Governors  of  the 
Federal  Reserve  ^ystem,  20th  and  C 
Streets,  N.W..  Washington,  DC  20551,  or 
delivered  to  the  Board's  mail  room 
between  8:45  a.ml,  and  5:15  p.m.,  and  to 
the  security  contilol  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  rt)om  are  accessible 
from  the  courtyafld  entrance  on  20th 
Street  between  C4>nstitution  Avenue  and 
C  Street,  N.W.  Cotnments  received  may 
be  inspected  in  t^om  M-P-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.14  of  the 
Board's  Rules  Retarding  Availability  of 
Information.  12  OFR  261.14(a). 

A  copy  of  the  qomments  may  also  be 
submitted  to  the  pMB  deslc  officer  for 
the  Board:  Alexander  T.  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208. 
Washington.  DC  ^0503. 
FOR  FURTHER  INFORMATKM  CONTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  paperwork  Reduction 
Act  Submission  ft3MB  83-1),  supporting 
statement,  and  o^er  documents  that 
will  be  placed  into  OMB's  public  docket 
files  once  approvjed  may  be  requested 
fixtm  the  agency  clearance  officer,  whose 
name  appears  below. 

Mary  M.  West,  Chief,  Financial 
Reports  Section  (J202-452-3829). 
Division  of  Research  and  Statistics. 
Board  of  Govem(irs  of  the  Federal 
Reserve  System.  Washington,  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  mayjcontact  Diane  Jenkins 
(202-452-3544),  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension  for 
three  years,  without  revision,  of  the 
following  reporti: 

1.  Report  title:  Nptification  of  Foreign 
Branch  Status 

Agency  form  itumber.  FR  2058 

OAfB  control  number.  7100-0069 

Frequency,  on  occasion 

Reporters:  state  member  banks, 
national  banks,  hank  holding 


companies.  Edge  and  agreement 
corporations 

Annual  reporting  hours:  20 

Estimated  average  hours  per  response: 
15  minutes 

Number  of  respondents:  80 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  321.  601.  602,  615.  and  1844(c)) 
and  is  not  given  confidential  treatment. 

Abstract:  Member  banks,  bank 
holding  companies,  and  Edge  and 
agreement  corporations  are  required  to 
notify  the  Federal  Reserve  System  of  the 
opening,  closing,  or  relocation  of  an 
approved  foreign  branch.  The  notice 
requests  information  on  the  location  and 
extent  of  service  provided  by  the 
branch,  and  is  filed  within  thirty  days 
of  the  change  in  status.  The  Federal 
Reserve  System  needs  the  information 
requested  on  the  FR  2058  form  to  fulfill 
supervisory  responsibilities  specified  in 
Regulation  K  including  the  supervision 
of  foreign  branches  of  U.S.  banking 
organizations. 

Regulation  K.  "International  Banking 
Operations,"  sets  forth  the  conditions 
under  which  a  foreign  branch  may  be 
established.  For  their  initial 
establishment  of  foreign  branches, 
organizations  must  request  prior  Federal 
Reserve  approval  as  directed  in 
Attachment  A  of  the  FR  K-1. 
"International  Applications  and  Prior 
Notifications  Under  Subparts  A  and  C  of 
Regulation  K"  (OMB  No.  7100-0107). 
For  subsequent  branch  establishments 
into  additional  foreign  countries, 
organizations  must  give  the  Federal 
Reserve  System  forty-five  days  prior 
written  notice  using  Attachment  B  of  FR 
K-1.  Organizations  use  the  FR  2058 
notification  to  notify  the  Federal 
Reserve  when  any  of  these  branches  has 
been  opened,  closed,  or  relocated. 
2.  Report  title:  International 
Applications  and  Prior  Notifications 
under  Subparts  A  and  C  of  Regulation 
K 

Agency  form  number.  FR  K-1 

0\W  control  number.  7100-0107 

Frequency,  on  occasion 

Reporters:  state  member  banks, 
national  banks,  bank  holding 
companies.  Edge  and  agreement 
corporations,  and  certain  foreign 
banking  organizations 

Annual  reporting  hours:  636 

Estimated  average  hours  per  response: 

Attachments  A  -  G:  10 

Attachments  H.  1: 15 

Attachment  J:  20 

Number  of  respondents:  36 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  mandatory(12 
U.S.C.  601-604(a),  611-631,  1843(c)(13). 


1843(c)(14).  and  1844(c))  and  is  not 
given  confidential  treatment.  The 
applying  organization  has  the 
opportunity  to  request  confidentiality 
for  information  that  it  believes  will 
qualify  for  a  Freedom  of  Information  Act 
exemption. 

Abstract:  The  FR  K-1  comprises  a  set 
of  applications  and  notifications  that 
govern  the  formation  of  Edge  or 
agreement  corporations  and  the 
international  and  foreign  activities  of 
U.S.  banking  organizations.  The 
applications  and  notifications  collect 
information  on  projected  financial  data, 
purpose,  location,  activities,  and 
management.  The  Federal  Reserve 
requires  these  applications  for 
regulatory  and  supervisory  purposes 
and  to  allow  the  Federal  Reserve  to 
fulfill  its  statutory  obligations  under  the 
Federal  Reserve  Act  and  the  Bank 
Holding  Company  Act  of  1956. 

Regulatory  Flexibility  Act  Statement: 
The  Board  certifies  that  the  extension  of 
the  above  applications  and  notifications 
is  not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension  for 
three  years,  with  revision,  of  the 
following  reports: 

1.  Report  title:  Reports  Related  to  Public 
Welfare  Investments  of  State  Member 
Banks 

Agency  form  number.  FR  H-6 

OMB  control  number  7100-0278 

Frequency,  event-generated 

Reporters:  state  member  banks 

Annual  reporting  hours:  78 

Estimated  average  hours  per  response: 

Investment  Notice:  2 

Application:  2.75 

Extension  of  divestiture  period:  5 

Number  of  respondents:  35 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  required  to 
obtain  a  benefit  (12  U.S.C.  338a)  and  is 
generally  not  given  confidential 
treatment.  However,  if  the  information 
collected  contains  an  examination  rating 
(or  other  supervisory  information),  that 
information  would  be  exempt  bom 
disclosure  (5  U.S.C.  552(b)(4)). 

Abstract:  The  FR  H-6  comprises  of  an 
investment  notice.  appHcation  for  Board 
approval  of  an  investment,  and  request 
for  extension  of  the  divestiture  period  of 
an  investment.  The  state  member  banks 
may  make  certain  public  welfare 
investments  without  prior  Board 
approval,  they  need  only  notify  the 
Federal  Reserve.  Certain  other  public 
welfare  investments  require  prior 
approval  and  the  request  must  be 
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submitted  to  the  Board.  If  an  investment 
ceases  to  conform  to  certain 
requirements  the  state  member  bank 
must  divest  itself  of  the  investment.  In 
some  cases  the  bank  must  submit  a 
request  for  extension  of  the  divestiture 
period.  The  proposed  revisions  for  the 
FR  H-6  would  conform  the  information 
collection  with  the  recently  revised 
Regulation  H.  The  Board  is  eliminating 
the  requirement  that,  to  avoid  applying 
for  Board  approval,  the  investment  must 
be  smaller  than  2  percent  of  capital  and 
surplus.  This  should  result  in  fewer 
applications  and  more  notices  of 
investments  not  requiring  Board 
approval.  Additionally,  a  requirement 
has  been  added  to  the  application  for 
Board  approval:  if  the  bank  is  not 
permitted  to  make  the  investment 
without  Board  approval,  the  institution 
must  explain  the  reason(s)  why  the 
investment  is  ineligible. 

Regulatory  Flexibility  Act  Analysis: 
Pursuant  to  section  605(b)  of  the 
Regulatory  FlexibiUty  Act  (RFA)  (5 
U.S.C.  605(b))  the  Federal  Reserve 
hereby  certifies  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

2.  Report  title:  Application  for  Phot 
Approval  to  Become  a  Bank  Holding 
Company,  or  for  a  Bank  Holding 
Company  to  Acquire  an  Additional 
Bank  or  Bank  Holding  Company 
Agency  form  num^r  FR  Y-3 
OMB  control  number.  7100-0121 
Frequency.  Event-generated 
Reporters:  Corporations  seeking  to 
become  bank  holding  companies,  or 
bank  holding  companies  and  state 
chartered  banks  that  are  members  of  the 
Federal  Reserve  System 
Annual  reporting  hours:  30,443 
Estimated  average  hours  per  response: 
Section  3(a)(1):  49  hours. 
Section  3(a)(3)  and  3(a)(5):  59.5  hours 
Number  of  respondents: 
Pursuant  to  Section  3(a)(1):  274, 
Pvu^uant  to  Section  3(a)(3)  and 
3(a)(5):  286 
Small  businesses  are  affected. 

General  description  of  report.  This 
information  collection  is  mandatory  (12 
U.S.C.  §§  1842(a)(1),  (a)(3),  and  (a)(5) 
and  12  U.S.C.  §  1844(c)).  Individual 
respondent  data  are  available  to  the 
public  except  any  portions  which  have 
been  granted  confidential  treatment  at 
the  applicant — s  request  (5  U.S.C.552 
(b)(4)  and  (b)(8)). 

Abstract  This  application  collects 
information  concerning  proposed  bank 
holding  company  formations, 
acquisitions,  and  mergers  between 
banks  and  bank  holding  companies  for 
review  by  the  Federal  Reserve.  The 
application  collects  financial  and 


managerial  information  and  data  on 
competitive  and  public  convenience 
factors. 

Current  Actions:  Tier  3  capital  would 
be  included  in  the  information 
requested  for  question  4.d  of  the  FR  Y- 
3  due  to  changes  in  the  international 
risk-based  capital  standards. 
Information  on  debt  servicing  would  be 
added  to  the  FR  Y-3  to  conform  the 
report  with  revisions  to  sections  225.24 
and  225.17  of  Regulation  Y. 

Clarifications  are  proposed  to  the 
"Competition  and  Convenience  and 
Needs"  section  of  the  appHcation  to 
remove  certain  outdated  references. 
Question  11  of  this  section  would  be 
clarified  and  question  12  of  this  section 
would  be  revised  to  conform  with 
proposed  changes  to  the  Interagency 
Bank  Merger  Act  Application  (FR  2070; 
OMB  No.  7100-0171).  In  addition, 
clarifications  would  be  made  to  the 
publication  requirements  for  this 
application. 

3.  Report  title:  Application  for  Prior 
Approval  to  Engage  Directly  or 
Indirectly  in  Certain  Nonbanking 
Activities 
Agency  form  number.  FR  Y-4 
OMB  control  number.  7100-0121 
Frequency.  Event-generated 
Reporters:  Bank  holding  companies 
Annual  reporting  hours:  4.147 
Estimated  average  hours  per  response: 
Post-consiunmation:  0.50  hours; 
Expedited  notification:  5  hours; 
Complete  notification:  12  hours. 
Number  of  respondents: 
Post-consmnmation:  29; 
Expedited  notification:  92; 
Complete  notification:  306. 
Small  businesses  are  affected. 

General  description  of  report.  This 
information  collection  is  mandatory  (12 
U.S.C.  §  1843  and  1844  (c)).  Individual 
respondent  data  are  available  to  the 
public  except  any  portions  granted 
confidential  treatment  at  the 
applicant — s  request  (5  U.S.C.  § 
552(b)(4)  and  (8)). 

Abstract.  This  form  is  completed  by  a 
bank  holding  company  seeking  prior 
approval  (1)  to  acquire  or  retain  the 
assets  or  shares  of  a  nonbank  company 
or  (2)  to  engage  de  novo  in  nonbank 
activities.  Most  applications  require 
information  on  the  proposed 
transaction,  information  on  competition 
and  public  benefits,  and  financial  and 
managerial  information.  For 
applications  to  engage  de  novo  in 
nonbank  activities  permissible  imder 
Regulation  Y,  less  detailed  information 
is  required. 

Current  Actions:  The  Federal  Reserve 
proposes  to  revise  the  FR  Y-4  to  reflect 
changes  to  Regulation  Y  that  provide  for 
two  separate  streamlined  procediu«s  for 


certain  nonbanking  proposals  that  are 
intended  to  reduce  significantly 
regulatory  burden  and  to  improve  the 
ability  of  well-nm  bank  holding 
companies  to  respond  quickly  to 
changes  in  the  market  place.  The  FR  Y- 
4  would  become  a  notification  form 
instead  of  an  application. 
4.  Report  title:  Annual  Report  of  Foreign 
Banking  Organizations;  Foreign  Banking 
Organization  Structure  Report  on  U.S. 
Banking  and  Nonbanking  Activities; 
Foreign  Banking  Organization 
Confidential  Report  of  Operations 

Agency  form  number  FR  Y-7;  FR  Y- 
7A;  FR  2068 
OMB  control  number  7100-0125 
Frequency.  Aimual 
Reporters:  foreign  banking 
organizations 
Annual  reporting  hours:  5,150  hoiu^ 
Estimated  average  hours  per  response: 
15.75 

Number  of  respondents:  327 
Small  businesses  are  not  affected. 

General  description  of  report:  These 
information  collections  are  mandatory 
(12  U.S.C.  §§1844(c),  3106.  and 
3108(a)).  Upon  request  from  a 
respondent  certain  information  in  the 
FR  Y-7  and  FR  Y-7A  may  be  given 
confidential  treatment  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C.  §§ 
552(b)(4)  and  (6)).  The  FR  2068  is  a 
confidential  report  of  operations  that  is 
exempted  from  pubhc  disclosure 
pursuant  to  the  Freedom  of  Information 
Act  (5  U.S.C.  §  552(b)(8)  and  12  CFR  § 
261.11(h). 

Abstract:  The  FR  Y-7,  FR  Y-7A.  and 
FR  2068  are  annual  reports  completed 
by  foreign  banking  organizations  that 
engage  in  banking  in  the  United  States, 
either  indirectly  through  a  subsidiary 
bank.  Edge  or  agreement  corporation,  or  • 
commercial  lending  company,  or 
directly  through  a  branch  or  agency.  The 
FR  Y-7  collects  financial,  managerial, 
and  organizational  information  on  the 
foreign  banking  organization.  The  FR 
2068  collects  confidential  financial  and 
organizational  information,  which  is  not 
collected  in  the  FR  Y-7.  A  foreign 
banking  organization  is  currently 
exempt  from  filing  the  FR  2068  if  it 
meets  certain  criteria  related  to  the  size 
and  type  of  its  U.S.  banking  operations. 
The  FR  Y-7A  collects  structural 
information  on  the  foreign  banking 
organization  and  its  subsidiaries.  All  of 
the  reports  are  filed  as  of  the  end  of  the 
reporter's  fiscal  year.  The  information 
contained  in  these  reports  is  used  by  the 
Federal  Reserve  System  to  assess  the 
foreign  banking  organization's  ability  to 
be  a  continuing  source  of  strength  to  its 
U.S.  banking  operations  and  to 
determine  compliance  with  U.S.  laws 
and  regulations. 
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Current  Actionk:  The  Federal  Reserve 
proposes  to  reducie  regulatory  reporting 
burden  for  foreign  banking 
organizations  (FHOs)  by  eliminating  the 
FR  2068  and  by  reducing  and  clarifying 
the  amount  of  information  to  be 
reported  on  the  FH  Y-7  and  FR  Y-7A. 
Most  of  the  infonpation  collected  in  the 
FR  2068  is  now  plublicly  available.  The 
publicly  availablt  portion  of  two  of  the 
items  currently  reported  on  the  FR  2068 
would  be  added  1)0  the  FR  Y-7:  (1) 
financial  statemetits  of  imconsolidated 
majority-owned  nelated  subsidiaries, 
and  (2)  financial  data  on  unconsoHdated 
minority-owned  related  comptmies.  The 
most  significant  ihanges  on  the  FR  Y-7 
are  the  elimination  of  the  information 
requested  on  directors  and  officers,  the 
simpllficatloD  of  the  infonnation 
requested  for  the  organization  chart,  and 
the  addition  of  two  items  aurrently 
reported  on  the  PR  2068  as  mentioned 
above  The  most  significant  changes  on 
the  FR  Y-7A  are  the  simplification  of  the 
information  requested  on  saciuities  held 
through  debts  previously  contracted  and 
on  Legal  Authori^,  and  the  addition  of 
toMT  new  items. 

Proposal  to  approve  ander  OMB 
delegated  anthoffity  the  implanentatioa 
of  the  following  report: 
1.  Report  title-.  Notice  for  Prior  Approval 
to  Become  a  Bank  Holding  Company,  or 
for  a  Bank  Holding  Company  to  Acquire 
an  Additional  B«nk  or  Bank  Holding 
Company 
Agency  form  /lumber  FR  Y-3N 
OMB  control  number.  7100-0121 
Frequency.  Event-generated 
Reporters:  Comorations  seeking  to 
become  bank  holding  companies,  or 
bank  holding  companies  and  state 
chartered  banks  that  are  members  of  the 
Federal  Reserve  System 
Annual  reporting  hours:  945 
Estimated  average  hours  per  response: 

5  hoius 

Number  of  re^ondents:  189 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  colljection  is  mandatory  (12 
U.S.C.  §  1844(c)).  Individual  respondent 
data  are  available  to  the  public  except 
any  portions  which  have  been  granted 
confidential  treatment  at  the  applicant's 
request  (5  U.S.G  552  (b)(4)  and  (b)(8)). 

Abstract.  The  Federal  Reserve  is 
proposing  to  im|)lement  the  FR  Y-3N 
due  to  Regulation  Y  revisions  that 
provide  for  stre^lined  processes  for 
reviewing  applications  and  notifications 
from  respondents  meeting  certain 
qualifying  criteria.  The  FR  Y-3N 
requests  substantially  less  information 
than  the  current  FR  Y-3  for  respondents 
that  meet  the  qualifying  criteria. 

Current  Actiops:  The  proposed  FR  Y- 
3N  reporting  foim  would  be  used  for:  (1) 


notifications  filed  using  the  abbreviated 
notice  procedures  for  certain  BHC 
formations,  as  described  in  section 
225.17  of  Regulation  Y;  (2)  notifications 
filed  to  acquire  shares,  assets,  or  control 
of  a  bank,  or  a  merger  or  consolidation 
between  BHCs,  filed  under  the 
streamlined  procedures  described  in 
section  225.14  of  Regulation  Y,  and  (3) 
notifications  filed  to  acquire  a  nonbank 
insured  depository  institution  that 
require  approval  under  section  4  of  the 
BHC  Act,  if  the  BHC  and  the  proposal 
would  meet  all  of  the  criteria  for 
expedited  action  under  section  225.14  if 
the  nonbank  insured  depository 
institution  were  a  bank. 

Proposal  to  approve  under  OMB 
delegated  aothority  the  discontinaance 
of  the  foUowing  repmls: 
J.  Report  title:  Notification  Pursuant  to 
Section  211.23(h)  of  Regulation  K  on 
Acquisitions  by  Foreign  Banking 
Organizations 

Agency  form  number.  FR  4002 

OMB  control  number.  7100-0110 

Frequency.  Event-generated 

Reporters:  foreign  banking 
(nganizations 

Annual  reporting  hours:  80 

Estimated  average  hours  per  response: 

0.50 

Number  of  respondents:  160 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  §§  1844(c).  3106.  and  3108(a)). 
Upon  request  from  a  respondent  certain 
information  in  the  FR  4002  may  be 
given  confidential  treatment  pursuant  to 
the  Freedom  of  Information  Act  (5 
U.S.C.  §$  552(b)(4)  and  (6)). 

Abstract:  The  FR  4002  is  an  event- 
generated  information  collection  that 
foreign  banking  organizations  are 
required  to  submit,  in  a  letter  to  the 
appropriate  Federal  Reserve  Bank.  The 
infonnation  is  due  within  thirty  days  of 
the  end  of  a  quarter  during  which  the 
foreign  banking  organization  acquires 
shares  of  companies  that  engage, 
directly  or  indirectly,  in  business  in  the 
United  States,  or  during  which  a  foreign 
subsidiary  of  the  FBO  commences  direct 
activities  in  the  United  States.  The  letter 
should  include  a  brief  description  of  the 
nature  and  scope  of  each  company's 
U.S.  business(es),  including  the  four- 
digit  Standard  Industrial  Classification 
(SIC)  code(s)  of  the  U.S.  activities  of  the 
company  and  of  its  direct  parent,  and  a 
statement  of  total  assets  and  total 
revenue  of  the  direct  parent.  The  foreign 
banking  organization  is  not  required  to 
report  information  whose  collection 
would  cause  the  FBO  to  inciu- 
"unreasonable  effort  or  expense,"  or 
information  that  is  otherwise  "unknown 
and  not  reasonably  available." 


Current  Actions:  In  December  1997, 
the  Board  proposed  changes  to 
Regulation  K  to  require  the  information 
reported  in  the  FR  4002  annually 
instead  of  quarterly  (62  FR  68424).  If  the 
Board  implements  these  proposed 
changes,  the  information  collected  on 
the  FR  4002  will  be  reflected  annually 
in  the  FR  Y-7  and  FR  Y-7A,  eliminating 
the  need  for  this  separate  information 
collection.  However,  the  final 
rulemaking  has  not  been  published. 
This  proposal  seeks  approval  to 
discontinue  the  FR  4002  upon 
pubUcation  of  a  final  rulemaking 
permitting  annual  reporting  of  the 
information. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  21, 1999. 
Jenniier  J.  lohnaon,    • 
Secretary  of  the  Board. 
[FR  Doc.  99-1838  Filed  1-26-99;  8:4SAM] 
BMng  Cod*  «2l»-ei-f 


FEDERAL  RESERVE  SYSTEM 

Chang*  in  Bank  Control  Notices; 
Acquiaittons  of  Shares  of  Banks  or 
Bank  Holding  Companies;  CorrectkMi 

Tliis  notice  corrects  a  notice  (FR  Doc. 
99-1492)  published  on  page  3518  of  the 
issue  for  Friday,  January  22. 1999. 

Under  the  Federal  Reiserve  Bank  of 
Kansas  Qty  heading,  the  entry  for  Bert 
D.  Backard.  Independence,  Kansas,  is 
revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
aty.  Missouri  64198-0001: 

I.  Bert  D.  Blackard,  Independence. 
Kansas;  to  acquire  voting  shares  of  First 
Howard  Bankshares.  Inc..  Cherryvale. 
Kansas,  and  thereby  indirectly  acquire 
voting  shares  of  First  National  Bank  of 
Howwd,  Howard,  Kansas,  First  Seamty 
Bankshares,  Inc..  Topeka.  Kansas,  I  and 
B,  Inc.,  Cherryvale,  Kansas,  and  Peoples 
State  Bank,  Cherryvale,  Kansas. 

Comments  on  this  application  must 
be  received  by  February  8. 1999. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  22, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  99-1884  Filed  1-26-99;  8:45  ami 
BILUMG  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  apphed  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
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Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  6uid  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  Usted  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  conmients 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  22, 
1999. 

A.  Federal  Reserve  Bank  of  Chicago 

(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Bay  Port  Financial  Corporation, 
Bay  Port,  Michigan;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bay  Port 
State  Bank,  Bay  Port,  Michigan. 

B.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  MemphisFirst  Corporation, 
Memphis,  Tennessee;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
MemphisFirst  Community  Bank, 
Memphis,  Tennessee,  in  organization. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  22, 1999. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  99-1883  Filed  1-26-99;  8:45  am) 

BILUNO  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  In 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  RegulaUon  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  hsted  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  11, 1999. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  III, 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1.  Wachovia  Corporation,  Winston- 
Salem,  North  Carolina;  to  acquire 
Interstate/Johnson  Lane,  Inc.,  Charlotte, 
North  Carolina,  and  thereby  engage  in 
undervmting  and  dealing  in  municipal 
revenue  bonds  (including  certain 
unrated  and  private  owrnership 
mimicipal  revenue  bonds),  1-4  family 
mortgage-related  securities,  consimier 
receivable-related  securities,  and 
commercial  paper,  see  Citicorp,  73  Fed. 
Res.  Bull.  473  (1987),  and  underv^riting 
and  dealing  in  all  types  of  debt  and 
equity  securities,  see  J. P.  Morgan  &■  Co., 
Inc.,  The  Chase  Manhattan  Corp., 
Bankers  Trust  New  York  Corp.,  Citicorp, 
and  Security  Pacific  Corp.,  75  Fed.  Res. 
Bull.  192  (1989);  in  extending  credit  and 
providing  services  related  to  credit, 
pursuant  to  §§  225.28(b)(1)  and  (2)  of 
Regulation  Y;  in  providing  leasing 
services,  piu^uant  to  §  225.28(b)(3)  of 
Regulation  Y;  in  performing  trust 
company  functions,  pursuant  to  § 
225.28(b)(5)  of  Regulation  Y;  in 
providing  financial  and  investment 


advisory  services,  pursuant  to  §§ 
225.28(b)(6)(i)-(vi)  of  Regulation  Y;  in 
providing  securities  brokerage,  riskless 
principal,  private  placement,  and  other 
agency  transactional  ser\'ices,  pursuant 
to  §§  225.28(b)(7)(i)-(iv)  of  RegulaUon  Y; 
in  underwriting  and  dealing  in 
government  obligations  and  money 
market  instruments  that  state  member 
banks  may  underwrite  and  deal, 
pursuant  to  §  225.28(b)(8)(i)  of 
Regulation  Y;  in  investing  and  trading 
activities,  pursuant  to  §  225.28(b)(8)(ii) 
of  Regulation  Y;  and  in  providing 
management  consulting  advice, 
pursuant  to  §  225.28(b)(9)(i)  of 
Regulation  Y. 

In  connection  with  the  proposed 
transaction,  Wachovia  Corporation  also 
has  applied  to  acquire  an  option  to 
purchase  up  to  19.9  percent  of  the 
outstanding  shares  of  Interstate/Johnson 
Lane,  Inc. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Community  Trust  Financial 
Services  Corporation,  Hiram,  Georgia;  to 
acquire  First  Family  Financial  Services 
of  Georgia,  Inc.,  Atlanta,  Georgia,  and 
thereby  engage  in  making,  acquiring, 
brokering,  or  servicing  loans  or  other 
extension  of  credit,  pursuant  to  § 
225.28(b)(1)  of  RegulaUon  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  22, 1999. 
Robert  deV.  Friereon, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  99-1885  Filed  1-26-99;  8:45  ami 
BILUNG  CODE  SSIMI-f 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act;  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  12:00  noon,  Monday, 
February  1,  1999. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONS4DERE0: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 
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SUPPLEMENTARYIINFORMATION:  You  may 
call  202-452-3  J06  beginning  at 
approximately  5  pm.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  Of  bank  and  bank 
holding  compaiiy  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalre^rve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and;other  information  about 
the  meeting. 

Dated:  January  I22,  1999. 
Robert  deV.  Frie^n, 
Associate  Secrete^  of  the  Board. 
IFR  Doc.  99-191^  Filed  1-22-99;  4:20  pml 

BU.UNO  COOE  UIO-pi-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offic*  ot  the  SMretary 

Findings  of  Sdentiflc  Misconduct 

agency:  Office  of  the  Secretary,  HHS. 
action:  Notice^ 


dpe  is 


summary:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  a  fin$l  finding  of  scientific 
misconduct  in  the  following  case: 

Samar  N.  Rcty.  Ph.D..  New  York  Blood 
Center:  Based  on  a  report  forwarded  to 
the  Office  of  Research  Integrity  (ORI)  by 
the  New  York  Blood  Center  (NYBC)  on 
February  26.  1998,  and  information 
obtained  by  Otl  during  its  oversight 
review,  ORI  found  that  Dr.  Roy.  former 
assistant  mem^r.  Laboratory  of 
Membrane  Biochemistry,  NYBC, 
engaged  in  scientific  misconduct  in 
biomedical  research  supported  in  part 
by  a  National  fleart.  Lung,  and  Blood 
Institute  (NHlil),  National  Institutes  of 
Health  (NIH).  grant. 

Specifically,  Dr.  Roy  intentionally 
falsified  the  cl^m  reported  in  S.N.  Roy, 
B.  Kudryk,  anA  CM.  Redman,  J.  Biol. 
Chem.  270:23761-23767  (1995)  (the 
"JBC  270  pap^")  that  he  had  obtained 
the  expression  of  wild  type  and  mutant 
fibrinogen  in  ieast  cells.  Dr.  Roy 
falsified  the  cjaim  by  "spiking"  various 
samples  with  pbrinogen  obtained  from 
mammalian  sources  that  were  submitted 
to  other  laboratories  for  analysis.  Also, 
Dr.  Roy  intentionally  falsified  the  data 
reported  in  Figure  2A  of  the  JBC  270 
paper  by  usini  a  different  exposure  of 
the  same  autoradiogram  that  he  later 
used  in  the  first  six  lanes  of  Figure  2 
reported  in  S.  Roy,  A.  Sun,  and  C. 
Redman,  J.  Bi^l.  Chem.  271:24544- 
24550  (1996)  (the  "JBC  271  paper").  The 
falsified  autotadiogram  in  Figure  2A  of 
the  JBC  270  pbper  was  described 


differently,  though  correctly,  in  Figure  2 
of  the  JBC  271  paper.  The  JBC  270  paper 
has  been  retracted. 

Dr.  Roy  has  accepted  the  ORI  finding 
and  has  entered  into  a  Voluntary 
Exclusion  Agreement  with  ORI  in  which 
he  has  voluntarily  agreed,  for  the  three 
(3)  year  period  beginning  January  7. 
1999: 

(1)  To  exclude  himself  from  any 

contracting  or  subcontracting  with 
any  agency  of  the  United  States 
Government  and  fi-om  eligibility  for, 
or  involvement  in  nonprocurement 
transactions  (e.g.,  grants  and 
cooperative  agreements)  of  the 
United  States  Government  as 
defined  in  45  CFR  Part  76 
(Debarment  Regulations);  and 

(2)  To  exclude  himself  from  serving  in 

any  advisory  capacity  to  the  Public 
Health  Service  (PHS),  including  but 
not  limited  to  service  on  any  PHS 
advisory  committee,  board,  and/or 
peer  review  committee,  or  as  a 
consultant. 
FOR  FURTHER  INFORMATION  CONTACT: 
Acting  Director,  Division  of  Research 
Investigations,  Office  of  Research 
Integrity,  5515  Security  Lane,  Suite  700. 
Rockville,  MD  20852  (301)  443-5330 
Chris  B.  Pascal, 

Acting  Director,  Office  of  Research  Integrity. 
(FR  Doc.  99-1798  Filed  1-26-99;  8:45  am] 
BIUJNO  COOE  41M»-17-U 


Matters  to  be  Discussed:  Agenda  items 
include  discussion  of  directly  funding 
community  based  organizations;  national, 
regional  and  minority  organizations;  faith 
communities;  and  community  development 
and  coalition  building. 

Contact  Person  for  More  Information: 
Carrie  Salone,  National  Center  for  HIV,  STD 
and  TB  Prevention,  Division  of  HTV  and 
AIDS  Prevention,  1600  Clifton  Rd..  NE,  m/s 
E-58,  Atlanta,  Georgia  30333.  Telephone 
404/639-5244,  e-mail  CAJ2®cdc.gov 

The  Director,  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  conunittee  management  activities,  for 
both  CDC  and  ATSDR. 

Dated:  January  20, 1999. 
Carolyn  J.  Russell, 

Director.  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  99-1836  Filed  1-26-99;  8:45  am) 
BILLING  COOE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERViCES 

Centers  for  Disease  Control  and 
Prevention 

National  Center  for  HIV,  STD  and  TB 
Prevention  Division  of  HIV  and  AIDS 
Prevention 

Name:  Consultation  Meeting  on  HTV 
Prevention  in  Disproportionately  Affected 
Communities. 

Time  and  Dates:  ^  p.m.-6  p.m.,  February 
1, 1999;  9  a.m.-5  p.m.,  February  2, 1999. 

Place:  Atlanta  Sheraton  Buckhead,  3405 
Lenox  Rd,  Atlanta,  Georgia  30326.  Telephone 
404/261-9250. 

Status:  Attendees  will  include  invited 
participants  from  affected  communities 
around  the  nation  and  is  open  to  the  public, 
limited  only  by  space  available.  The  meeting 
room  will  accommodate  approximately  70 
people. 

Purpose:  Attendees  will  be  charged  with 
reviewing  major  concepts  and  strategies  that 
pertain  to  the  Centers  for  Disease  Control  and 
Prevention  (CDC),  Division  of  HIV  and  AIDS 
Prevention's  pending  funding 
announcements  for  communities  of  color. 
The  funding  announcements  are  in  response 
to  the  eighteen  million  dollars  appropriated 
to  the  CDC  by  Congress  in  response  to  the 
Congressional  Black  Caucus. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Savannah  River  Site  Phase  II 
Environmental  Dose  Reconstruction 
Project  (Source  Term):  Public  Meetings 

The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  and  the  Risk 
Assessment  Corporation  (RAC) 
annoimce  the  following  public 
meetings. 

Name:  Savannah  River  Site  (SRS)  Phase  II 
Environmental  Dose  Reconstruction  Project 
(Source  Terra):  Public  Meetings. 

Dates:  The  meeting  dates  are: 

1.  Thursday,  February  4, 1999,  7  p.m.-9 
p.m. 

2.  Tuesday,  February  9, 1999,  7  p.m.-9 
p.m. 

3.  Wednesday,  February  10, 1999,  7  p.m.- 
9  p.m. 

Addresses:  The  meeting  locations  are: 

1.  Hilton  Savannah  DeSoto,  15  East  Liberty 
Street,  Savannah,  Georgia  32412-8207. 
Telephone  912/232-9000. 

2.  Holiday  Inn  Express.  155  Colony 
Parkway,  Aiken,  South  Carolina  29803. 
Telephone  803/648-0999. 

3.  Holiday  Inn  Coliseum,  630  Assembly 
Street,  Columbia,  South  Carolina  29201. 
Telephone  803/799-7800. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  rooms 
accommodate  approximately  50  people. 

Background:  Under  a  Memorandimi  of 
Understanding  (MOU)  signed  in  December 
1990  with  the  Department  of  Energy  (DOE), 
replaced  by  an  MOU  signed  in  1996,  the 
Department  of  Health  and  Human  Services 
(HHS)  was  given  the  responsibility  and 
resources  for  conducting  analytic 


epidemiologic  investigations  of  residents  of 
communities  in  the  vicinity  of  DOE  facilities, 
workers  at  E)OE  facilities,  and  other  persons 
potentially  exposed  to  radiation  or  to 
potential  hazards  from  non-nuclear  enei^gy 
production  use.  HHS  has  delegated  program 
responsibility  to  CDC. 

In  addition,  an  MOU  was  signed  in  October 
1990  and  renewed  in  November  1992 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104. 105, 107,  and  120  of  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (CERCLA  or 
"Superfund").  These  activities  include  health 
consultations  and  public  health  assessments 
at  DOE  sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  from  the 
public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles. 

Purpose:  The  SRS  Dose  Reconstruction 
Project  supports  research  that  evaluates  past 
releases  of  radioactive  materials  and 
chemicals  fitjm  the  SRS  to  the  surrounding 
environment.  The  CDC  and  RAC  are 
conducting  a  study  of  the  SRS  to  determine 
whether  past  nuclear  materials  production 
caused  offsite  health  effects.  Phase  I  of  that 
study  involved  the  most  comprehensive 
review  of  records  ever  undertaken  at  any  of 
the  U.S.  Weapons  facilities.  Phase  II  of  the 
study,  to  be  completed  in  August  of  1999, 
uses  that  information  to  estimate  past 
releases  of  radionuclides  and  chemicals  from 
the  SRS.  The  research  team  has  also  analyzed 
the  offsite  environmental  measurements  of 
these  materials  performed  since  the  early 
1950's.  Phase  II  of  the  project  is  nearing 
completion,  with  the  release  of  a  draft,  1400- 
page  report  for  technical  peer  review  in 
February  of  1999. 

This  series  of  public  meetings  will  present 
the  study's  draft  results,  and  will  provide  an 
opportunity  for  individuals  to  comment  on 
the  research  and  to  provide  additional 
information  concerning  past  SRS  operations. 

Public  input  and  the  promise  to  provide 
clear  and  easily  obtained  sources  of  public 
information  are  important  parts  of  this  study, 
from  start  to  finish.  Newsletters  have  been 
published  regularly  to  provide  updates  on 
the  progress  of  the  research.  Fact  sheets 
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highlighting  specific  research  topics  have 
been  released  throughout  the  work  as  well. 

Contact  Person  for  More  Infonnation:  Paul 
G.  Renard,  Project  Officer,  Radiation  Studies 
Branch,  Division  of  Environmental  Hazards 
and  Health  Effects,  NCEH,  CDC,  4770  Buford 
Highway,  NE,  M/S  F-35,  Atlanta,  Georgia 
30341-3724.  Telephone  770/488-7040,  fax 
770/488-7044. 

The  Director,  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  CDC  and  ATSDR. 

Dated:  January  20, 1999. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention. 

(FR  Doc.  99-1837  Filed  1-26-99;  8:45  am) 

BILUNG  CODE  4163-18  P 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chiidren  and 
Families 

Proposed  information  Collection 
Activity;  Comment  Request 

Proposed  Project: 

Title:  Family  Preservation  and  Family 

Support  (FP/FS)  Services 

Implementation  Study — State  Level 

Data  Collection 
OMB  No.:  0970-0137 

Description:  The  Omnibus  Budget 
Reconciliation  Act  of  1993  (OBRA  93) 
established  title  IV-B,  subpart  2  of  the 
Social  Security  Act  (42  U.S.C.  62-628) 
to  provide  fimds  to  states  for  the 
development  of  family  preservation  and 
family  support  programs  and  services. 
Subpart  2,  Section  435  of  OBRA  93 
requires  the  Secretary  of  HHS  to 
evaluate  the  effectiveness  of  programs 
carried  out  under  the  legislation.  The 
Adoption  and  Safe  Families  Act  of  1997, 
P.L.  105-89,  reauthorizes  the  family 
preservation  and  family  support 
programs  and  services  and  amended 
Section  431  (42  U.S.C.  639al  to  add  two 
new  services:  Time-Limited  Family 

Annual  Burden  Estimates 


Reunification  Services  and  Adoption 
Promotion  and  Support  Services. 

In  this  second  phase  of  data 
collection,  the  five  data  collection 
instruments,  which  were  used  during 
the  previous  phase  (1996-1999)  will  be 
used  with  minor  changes  to  reflect  the 
language  and  amendments  of  the  1997 
reauthorization  of  the  program.  Each 
instrument  is  geared  toward  obtaining 
information  from  individuals/agencies 
who  will  have  a  slightly  different 
perspective  on  the  context,  plaiming, 
and  implementation  of  the  FP/FS 
legislation.  The  data  collection 
instruments  will  seek  information  on 
the  programs  and  services  funded,  the 
goals  of  the  planning  process, 
populations  targeted,  reform  efforts 
initiated,  the  relationship  between 
family  preservation,  family  support  and 
child  welfare,  staffing  and  training,  and 
infonnation  systems.  Data  collection  on 
states  planning  and  implementation 
experiences  wrill  be  accomplished 
through  semi -structured  interviews  with 
state  officials  and  other  key  stakeholders 
who  are  knowledgeable  about  child 
welfare. 

Both  qualitative  and  quantitative 
analyses  will  be  completed  to  highUght 
the  process  states  employ  to  implement 
the  legislation  CQordinate  vdth  other 
funding  sources,  develop  new  systems, 
and  improve  service  delivery  systems. 
Data  analyses  also  wall  focus  on  the 
impact  of  legislative  changes  on  the 
state  implementation  of  the  program 
and  comparisons  of  state 
implementation  before  and  after  the 
legislative  reauthorization.  Information 
obtained  from  data  analyses  will 
provide  feedback  to  ACF  in  the 
determination  of  future  policy  guidance 
and  the  scope  and  nature  of  technical 
assistance  to  be  provided  to  states.  TTie 
information  will  also  provide  direct 
feedback  to  states  concerning  successful 
implementation  strategies. 

Respondents:  State,  Local  or  Tribal 
govenunent  and  Not-for-Profit 
Institutions. 


Instrument 


Traditional  Child  Welfare  Staff 

Program  Coordinator 

Stakeholders 

Family  Preservatkxi  Staff 

Family  Support  Staff 


Number  of  re- 
spondents 


40 
10 
80 
10 
10 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


.54 
1.00 
1.00 

.75 
1.00 


Total  burden 
hours 


21.60 
10.00 
80.00 
7.50 
10.00 


Estimated  Total  Annual  Burden 
Hours:  129.10. 


In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 


Paperwork  Reduction  Act  of  1995.  the 
Administration  for  Children  and 
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Families  is  soliciting  public  comment 
on  the  sj)ecific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  ibe  obtained  and 
comments  may  l>e  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  pf  Information  Services, 
370  L'Enfant  Pn^menade,  S.W., 
Washington.  D.C.  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identiJBed  by  the  title  of  the 
information  collection. 

The  Departmeiit  specifically  requests 
comments  on:  (aj  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;!  (b)  the  accuracy  of  the 
agency's  estimalje  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  wHll  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

E)ated:  January  21, 1999. 
Bob  Sargis, 

Acting  Reports  Cl^mnce  Officer. 
(FR  Doc.  99-1 860  JFiled  1-26-99;  8:45  am) 

BILLMO  COOE  41»4-«|l-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Pood  and  Drug  Administration 
(Docket  No.  98N-0811] 

Agency  Informttion  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Guidance  for 
Industry:  Designation,  Development, 
and  Application  Review  for  Products  in 
Fast-track  Drug  Development 
Programs 

agency:  Food  a^d  Drug  Administration, 

HHS. 

action:  Notice. 


SUMMARY:  The  F  ood  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  [public  comment  on  the 
proposed  coUeOtion  of  information  by 
the  agency.  Under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA), 
Federal  agencies  are  required  to  publish 
notice  in  the  Federal  Register 
concerning  eacft  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 


public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  proposed  collection  of  information 
concerning  submissions  by  sponsors  of 
investigational  new  drugs  and 
applicants  for  new  drug  approvals  or 
biological  licenses  that  request  fast-track 
designation  and  the  guidance  for 
industry  on  fast-track  drug  development 
programs. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  March  29, 
1999. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  All  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
docimient. 

FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  of  the 
information  they  conduct  or  sponsor. 
Collection  of  information  is  defined  in 
44  U.S.C.  3502(3)  and  5  CFR  1320.3(c) 
and  includes  agency  requests  or 
requirements  that  members  of  the  public 
submit  reports,  keep  records,  or  provide 
information  to  a  third  party.  Section 
3506(c)(2)(A)  of  the  PRA  (44  U.S.C. 
3506(c)(2)(A))  requires  Federal  agencies 
to  provide  a  60-day  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  as  follows. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comment  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA*s  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 


on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Guidance  for  Industry:  Designation, 
Development,  and  Application  Review 
for  Products  in  Fast-track  Drug 
Development  Programs  (OMB  Control 
Number  0910-0389) — Extension 

Section  112(a)  of  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA)  (Pub.  L.  105-115) 
amends  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  by  adding  section 
506  (21  U.S.C.  356)  and  authorizes  FDA 
to  take  appropriate  action  to  facilitate 
the  development  and  expedite  the 
review  of  new  drugs,  including 
biological  products,  intended  to  treat  a 
serious  or  life-threatening  condition  and 
that  demonstrate  a  potential  to  meet  an 
unmet  medical  need.  The  issuance  of 
the  guidance  will  be  under  section 
1120))  of  FDAMA,  which  requires  the 
agency  to  issue  guidance  regarding  fast- 
track  policies  and  procedures  within  1 
year  of  the  date  of  enactment  of 
FDAMA,  November  21, 1997.  The 
guidance  will  discuss  collections  of 
information  that  are  expressly  specified 
under  section  506  of  the  act,  other 
sections  of  the  Public  Health  Service 
Act  (the  PHS  Act),  or  implementing 
regulations.  For  example,  under  section 
506  of  the  act,  an  applicant  who  seeks 
fast-track  designation  must  submit  a 
request  to  FDA.  Some  of  the  support  for 
such  a  request  may  be  required  under 
regulations,  such  as  parts  312,  314,  and 
601  (21  CFR  parts  312,  314,  and  601), 
which  specify  the  types  and  format  of 
information  and  data  that  should  be 
submitted  to  FDA  for  evaluation  of  the 
safety  and  effectiveness  of 
investigational  new  drug  applications 
(IND's)  (part  312),  new  drug 
applications  (part  314),  or  biological 
hcense  applications  (part  601).  The 
guidance  will  describe  three  general 
areas  involving  collection  of 
information:  Designation  requests, 
premeeting  packages,  and  requests  to 
submit  portions  of  an  application.  Of 
these,  designation  requests,  and 
premeeting  packages  in  support  of 
obtaining  a  fast-track  program  benefit 
will  provide  for  additional  collections  of 
information  not  provided  elsewhere  in 
statute  or  regulation.  Information  in 
support  of  fast-track  designation  or  fast- 
track  program  benefits  that  has 
previously  been  submitted  to  the 
agency,  may,  in  some  cases,  be 
incorporated  by  referring  to  them  rather 
than  by  resubmission.  In  some 
instances,  a  summary  of  data  and 
information  may  be  submitted  in 
support  of  fast-track  designation  or  fast- 
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track  program  benefits.  Therefore,  FDA 
anticipates  that  the  PRA  reporting 
burden  under  the  guidance  will  be 
minimal. 

Under  section  506(a)(1)  of  the  act,  an 
applicant  who  seeks  fast-track 
designation  is  required  to  submit  a 
request  to  the  agency.  In  order  to  receive 
a  fast-track  designation,  the  requester 
must  establish  that  the  product  meets 
the  statutory  standard  for  designation, 
i.e.,  that:  (1)  The  product  is  intended  for 
a  serious  or  life-threatening  condition; 
and  (2)  the  product  has  the  potential  to 
address  an  unmet  medical  need.  In  most 
cases,  the  agency  expects  that 
information  to  support  a  designation 
request  will  have  been  gathered  under 
existing  provisions  of  the  act,  the  PHS 
Act,  or  the  implementing  regulation. 
Such  information,  if  already  submitted 
to  the  agency,  may  be  summarized  in  a 
fast-track  designation  request.  The 
guidance  will  also  recommend  that  a 
designation  request  include,  where 
applicable,  additional  information  not 
specified  elsewhere  by  statute  or 
regulation.  For  example,  additional 
information  may  be  needed  to  show  that 
a  product  has  the  potential  to  meet  an 
unmet  medical  need  where  approved 
therapy  exists  for  the  serious  or  life- 
threatening  condition  to  be  treated. 
Such  information  may  include:  Clinical 
data,  published  reports,  summaries  of 
data  and  reports,  and  a  list  of  references. 
The  tunoimt  of  information  and 
discussion  in  a  designation  request  need 
not  be  voluminous,  but  it  should  be 
sufficient  to  permit  a  reviewer  to  assess 
whether  the  criteria  for  fast-track 
designation  have  been  met. 

After  the  agency  makes  a  fast-track 
designation,  a  sponsor  or  applicant  may 
submit  a  premeeting  package,  which 
may  include  additional  information  to 
support  a  request  to  participate  in 
certain  fast-track  programs.  As  with  the 
request  for  fast-track  designation,  the 
agency  expects  that  most  sponsors  or 
applicants  urill  have  gathered  such 


information  to  meet  existing 
requirements  under  the  act,  the  PHS 
Act,  or  implementing  regulations,  such 
as  descriptions  of  clinical  safety  and 
efficacy  trials  not  conducted  under  an 
IND  (i.e.,  foreign  studies),  and 
information  to  support  a  request  for 
accelerated  approval.  If  information  has 
been  previously  submitted  to  FDA 
luider  an  0MB  approved  collection  of 
information,  the  discussion  of  such 
information  in  a  fast-track  premeeting 
package  may  be  summarized. 
Consequently,  FDA  anticipates  that  the 
additional  collection  of  information 
attributed  solely  to  the  guidance  will  be 
minimal. 

Section  506(c)  of  the  act  requires  a 
collection  of  information  before  an 
applicant  may  be  permitted  to  submit  to 
FDA  portions  of  an  application  for 
review.  Under  this  provision  of  the  fast- 
track  statute,  a  sponsor  must  submit 
clinical  data  sufficient  for  the  agency  to 
determine,  after  preliminary  evaluation, 
that  a  fast-track  product  may  be 
effective.  Section  506(c)  also  requires 
that  an  applicant  provide  a  schedule  for 
the  submission  of  information  necessary 
to  make  the  apphcation  complete  before 
FDA  can  commence  its  review.  The 
guidance  will  not  provide  for  any  new 
collection  of  information  regarding  the 
submission  of  portions  of  an  application 
that  is  not  required  imder  section  506(c) 
or  any  other  provision  of  the  act. 

All  forms  that  will  be  referred  to  in 
the  guidance  have  valid  OMB  control 
niunbers.  These  forms  include:  FDA 
Form  1571  (OMB  Control  No.  0910- 
0104,  expires  December  31,  1999);  FDA 
Form  356h  (OMB  Control  No.  0910- 
0338,  expires  April  30,  2000);  and  FDA 
Form  3397  (OMB  Control  No.  0910- 
0297,  expires  April  30,  2001). 
Respondents  to  this  information 
collection  are  sponsors  and  applicants 
that  seek  fast-track  designation  under 
section  506  of  the  act. 

The  agency  estimates  that  the 
aggregate  annual  number  of  respondents 


submitting  requests  for  fast-track 
designation  to  the  Center  for  Biologies 
Evaluation  and  Research  (CBER)  and  the 
Center  for  Drug  Evaluation  and  Research 
(CDER)  will  be  approximately  60.  To 
obtain  this  estimate,  FDA  extrapolated 
from  the  niunber  of  requests  for  fast- 
track  designation  actually  received  by 
CBER  and  CDER  in  a  6-month  period 
since  November  21, 1997,  the  date  of 
enactment  of  FDAMA.  Within  this  time 
period,  CBER  received  9  requests,  and 
CDER  received  20  requests.  FDA 
estimates  that  the  number  of  hours 
needed  to  prepare  a  request  for  fast- 
track  designation  may  generally  range 
between  40  and  80  hours  per  request, 
depending  on  the  complexity  of  each 
request,  with  an  average  of  60  hours  per 
request,  as  indicated  in  Table  1  of  this 
document. 

Not  all  requests  for  fast-track 
designation  may  meet  the  statutory 
standard.  The  agency  estimates  that 
approximately  90  percent  of  all  annual 
requests,  approximately  54  respondents, 
for  fast-track  designation  would  be 
granted.  Of  those  respondents  who 
receive  fast-track  designation  for  a 
product,  FDA  expects  that  all  will 
submit  a  premeeting  package  and  that  a 
premeeting  package  would  generally 
need  more  preparation  time  than 
needed  for  a  designation  request 
because  the  issues  may  be  more 
complex  and  the  data  may  need  to  be 
more  developed.  FDA  estimates  that  the 
preparation  hoiu^  may  generally  range 
between  80  and  120  hours,  with  an 
average  of  100  hours  per  package,  as 
indicated  in  Table  1  of  this  document. 

The  hour  burden  estimates  contained 
in  Table  1  of  this  document  are  for 
information  collections  requests  in  the 
guidance  only  and  do  not  include 
burden  estimates  for  statutory 
requirements  specifically  mandated  by 
the  act,  the  PHS  Act,  or  implementing 
regulations.  FDA  estimates  the  burden 
of  this  collection  of  information  as 
follows: 


Table  1.— Estimated  Annual  Reporting  Burden' 


Designation  Request 
Premeeting  Packages 
Totals 


No.  of 
Respondents 


60 
54 

114 


Annual 

Frequency  per 

Response 


Total  Annual 
Responses 


60 
54 

114 


Hours  per 
Response 


60 
100 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 


Total  Hours 


3,600 
5,400 
9.000 
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Dated:  January  20.  1999. 
William  K.  Hubba^, 
Associate  Commissioner  for  Policy 
Coordination. 
|FR  Doc.  99-1797  tiled  1-26-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  980-9143] 

Agency  Infonmation  Collection 
Activities;  Announcement  of  0MB 
Approval;  Guidance  for  Industry: 
Current  Qood  Ktanufacturing  Practice 
for  Blood  and  Blood  Components:  (1) 
Quarantine  and  Disposition  of  Units 
From  Prior  Collections  From  Donors 
with  Repeatedly  Reactive  Screening 
Test  for  Antibody  to  Hepatitis  C  Virus 
(Anti-HCV);  (2)  $upplemental  Testing, 
and  the  Notification  of  Consignees  and 
Blood  Recipient  of  Donor  Test 
Results  for  Antij-HCV 

agency:  Food  aid  Drug  Administration, 

HHS. 

action:  Notice. 


Dated:  January  20, 1999. 
William  K.  Hubbard, 
Associate  Commissioner  for  PoUcy 
Coordination. 
(FR  Doc.  99-1795  Filed  1-26-99;  8:45  am] 

BILUNQ  COOE  4160-01-f 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98N-0721] 

AgerKy  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Premarket 
Approval  of  Medical  Devices 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


summary:  The  Fbod  and  Drug 
Administration  FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Guidance  for  Industry:  Current  Good 
Manufacturing  I*ractice  for  Blood  and 
Blood  Components:  (1)  Quarantine  and 
Disposition  of  liiits  From  Prior 
Collections  Froqi  Donors  with 
Repeatedly  Readtive  Screening  Test  for 
Antibody  to  Heiatitis  C  Virus  (Anti- 
HCV):  (2)  Supp^mental  Testing,  and  the 
Notification  of  uonsignees  and  Blood 
Recipients  of  Ddnor  Test  Results  for 
Anti-HCV"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  tht  Paperwork  Reduction 
Act  of  1995.       I 

FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Cjpezzuto,  Office  of 
Information  Resburces  Management 
(HFA-250).  Food  and  Drug 
Administrationj  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-827^659. 
SUPPLementary'information:  In  the 
Federal  Register  of  October  21, 1998  (63 
FR  56192),  the  Agency  announced  that 
the  proposed  information  collection  had 
been  submitted  Ito  OMB  for  review  and 
clearance  undeit  44  U.S.C.  3507.  An 
agency  may  not j  conduct  or  sponsor,  and 
a  person  is  not  Required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  curreintly  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
C»^  control  number  0910-0388.  The 
approval  expireis  on  April  30, 1999. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  wrritten  comments  on  the 
collection  of  information  by  February 
26, 1999. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg..  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507),  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance.  In  the  Federal 
Register  of  October  6, 1998  (63  FR 
53675),  the  agency  requested  comments 
on  the  proposed  collection  of 
information.  No  comments  were 

received. 

Due  to  a  clerical  error,  the  title  of  the 
information  collection  that  appeared  in 
the  Federal  Register  of  October  6, 1998, 
was  incorrect.  The  correct  title  follows. 

L  Premarket  Approval  of  Medical 
Devices— 21  CFR  Part  814  and  FDAMA 
Sections  201.  202,  205,  207,  208,  209 
(OMB  Control  Number  0910-0231— 
Extension) 

Section  515  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 


360e)  sets  forth  requirements  for 
premarket  approval  of  certain  medical 
devices.  Under  section  515  of  the  act,  an 
application  must  contain  several  pieces 
of  information,  including:  Full  reports 
of  all  information  concerning 
investigations  showing  whether  the 
device  is  safe  and  effective;  a  statement 
of  components;  a  full  description  of  the 
methods  used  in,  and  the  facilities  and 
controls  used  for,  the  manufacture  and 
processing  of  the  device;  and  labeling     . 
specimens.  The  implementing 
regulations,  contained  in  part  814  (21 
CFR  part  814),  further  specify  the 
contents  of  a  premarket  approval 
application  (PMA)  for  a  medical  device 
and  the  criteria  FDA  will  employ  in 
approving,  denying,  or  withdrawing 
approval  of  a  PMA.  The  purpose  of 
these  regulations  is  to  establish  an 
efficient  and  thorough  procedure  for 
FDA's  review  of  PMA's  for  class  III 
(premarket  approval)  medical  devices. 
The  regulations  will  facilitate  the 
approval  of  PMA's  for  devices  that  have 
been  shown  to  be  safe  and  effective  and 
otherwise  meet  the  statutory  criteria  for 
approval.  The  regulations  will  also 
ensure  the  disapproval  of  PMA's  for 
devices  that  have  not  been  shown  to  be 
safe  and  effective  and  that  do  not 
otherwise  meet  the  statutory  criteria  for 
approval. 

Under  §  814.15,  an  applicant  may 
submit  in  support  of  a  PMA  studies 
from  research  conducted  outside  the 
United  States,  but  an  applicant  must 
explain  in  detail  any  differences 
between  standards  used  in  a  study  to 
support  the  PMA's  and  those  standards 
found  in  the  Declaration  of  Helsinki. 
Section  814.20  provides  a  list  of 
information  required  in  the  PMA, 
including:  A  summary  of  information  in 
the  application,  a  complete  description 
of  the  device,  technical  and  scientific 
information,  and  copies  of  proposed 
labeling.  Section  814.37  provides 
requirements  for  an  applicant  who  seeks 
to  amend  a  pending  PMA.  Section 
814.82  sets  forth  postapproval 
requirements  FDA  may  propose, 
including  periodic  reporting  on  safety 
effectiveness,  and  reliability,  and 
display  in  the  labeling  and  advertising 
of  certain  warnings.  Other  potential 
postapproval  requirements  include  the 
maintenance  of  records  to  trace  patients 
and  the  organizing  and  indexing  of 
records  into  identifiable  files  to  enable 
FDA  to  determine  whether  there  is 
reasonable  assurance  of  the  device's 
continued  safety  and  effectiveness. 
Section  814.84  specifies  the  contents  of 
periodic  reports. 


n.  FDA  Modernization  Act  of  1907 

The  FDA  Modernization  Act  of  1997 
(FDAMA),  enacted  on  November  21, 
1997,  to  implement  revisions  to  the  act, 
streamlines  the  process  of  bringing  safe 
and  effective  drugs,  medical  devices, 
and  other  therapies  to  the  U.S.  market. 
Several  provisions  of  this  act  that  affect 
the  PMA  process  and  impact  collection 
of  information  have  been  or  will  be 
implemented  by  FDA  and  are  discussed 
as  follows. 

Section  201(b)  of  FDAMA  amends 
section  515(d)  of  the  act  to  allow 
submission  of  data  from  investigations 
of  earlier  versions  of  a  device,  in 
support  of  a  safety  and  effectiveness 
determination  for  a  PMA.  The  data  is 
valid  if  modifications  to  earlier  versions 
of  the  investigational  device,  whether 
made  during  or  after  the  investigation, 
do  not  constitute  a  significant  change 
that  would  invalidate  the  relevfmce  of 
the  data.  This  section  also  allows  for  the 
submission  of  data  or  information 
relating  to  an  approved  device  that  are 
relevant  to  the  design  and  intended  use 
of  a  device  for  whidi  an  application  is 
pending,  provided  the  data  are  available 
for  use  under  the  act  (i.e.,  available  by 
right  of  reference  or  in  the  public 
domain). 

Section  202  of  FDAMA  amends 
section  515(d)  of  the  act  to  state  that 
FDA  will  provide  special  review,  which 
can  include  expedited  processing  of  a 
PMA  application,  for  certain  devices 
intended  to  treat  or  diagnose  life 
threatening  or  irreversibly  debilitating 
diseases  or  conditions. 

Section  205(a)  of  FDAMA  amends 
section  513(a)(3)  of  the  act  (21  U.S.C. 
360c(a)(3))  to  allow  sponsors  plaiming 
to  submit  a  PMA  to  submit  a  written 
request  to  FDA  for  a  meeting  to 
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determine  the  type  of  information  (valid 
scientific  evidence)  necessary  to  support 
the  effectiveness  of  their  device.  FDA 
must  meet  with  the  requester  and 
communicate  in  writing  the  agency's 
determination  of  the  type  of  data  that 
will  be  necessary  to  demonstrate 
effectiveness  within  30  days  after  the 
meeting. 

Section  205(c)  of  FDAMA  amends 
section  515(d)  of  the  act  to  state  that 
PMA  supplements  are  required  for  all 
changes  that  affect  safety  or 
effectiveness,  unless  such  change 
involves  modifications  in  a 
manufacturing  procedure  or  method  of 
manufacturing.  Clearance  for  this 
information  collection,  included  within 
a  proposed  rule,  has  already  been 
sought  by  FDA  in  an  earUer  document 
(63  FR  20558,  April  27. 1998). 

Section  205(c)  of  FDAMA  amends 
section  515(d)  of  the  act  to  allow  for 
approval  of  incremental  changes  in 
design  affecting  safety  and  effectiveness 
based  on  nonclinical  data  that 
demonstrate  the  change  creates  the 
intended  additional  capacity,  function, 
or  performance  of  the  device;  and 
clinical  data  included  in  the  original 
PMA  application  or  any  supplement  to 
that  apphcation  that  provides 
reasonable  assurance  of  safety  and 
effectiveness.  If  needed,  FDA  may 
require  a  sponsor  to  submit  new  clinical 
data  to  demonstrate  safety  and 
effectiveness. 

Section  207  of  FDAMA  amends 
section  513  of  the  act  to  allow  an 
appUcant  who  submits  a  premarket 
notification  submission  (510(k))  and 
receives  a  not  substantially  equivalent 
(NSE)  determination,  placing  the  device 
into  a  class  III  category,  to  request  FDA 
to  classify  the  product  into  class  I  or  II. 


The  request  must  be  in  writing  and  sent 
within  30  days  from  the  receipt  of  the 
NSE  determination.  Within  60  days 
fi^om  the  date  the  written  request  is 
submitted  to  FDA,  the  agency  must 
classify  the  device  by  written  order. 

If  FDA  classifies  the  device  into  class 
I  or  n,  this  device  can  be  used  as  a 
predicate  device  for  other  510{k)'s. 
However,  if  FDA  determines  that  the 
device  will  remain  in  class  III,  the 
device  cannot  be  distributed  until  the 
applicant  has  obtained  an  approved 
PMA  or  an  approved  investigational 
device  exemption. 

Section  208  of  FDAMA  amends 
section  513  of  the  act  to  allow  PMA 
applicants  to  have  the  same  access  as 
FDA  to  data  and  information  submitted 
by  FDA  to  a  classification  panel,  except 
data  not  available  for  public  disclosure; 
the  opportunity  to  submit  information 
based  on  the  PMA,  through  FDA,  to  the 
panel;  and  the  same  opportunity  as  FDA 
to  participate  in  panel  meetings. 

Section  209(b)  of  FDAMA  amends 
section  515(d)  of  the  act  to  state  that 
FDA  must,  upon  the  written  request  of 
the  applicant,  meet  with  that  party 
within  100  days  of  receipt  of  the  filed 
PMA  apphcation  to  discuss  the  review 
status  of  the  apphcation.  With  the 
concurrence  of  the  appUcant,  a  different 
schedule  may  be  established.  Prior  to 
this  meeting,  FDA  must  inform  the 
appUcant  in  writing  of  any  identified 
deficiencies  and  what  information  is 
required  to  correct  those  deficiencies. 
FDA  must  also  promptly  notify  the 
applicant  if  FDA  identifies  additional 
deficiencies  or  of  any  additional 
information  required  to  complete 
agency  review. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  l.— Estimated  Annual  Reporting  Burden' 


21  CFR  Section 


814.15,  814.20,  and  814.37 

814.82 

814.84 

Total 


No.  of 
Respondents 


52 
37 
37 


Annual 

Frequency  per 

Response 


Total  Annual 
Responses 


52 
37 
37 


Hours  per 
Response 


83728 
134.68 
10 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 

Table  2.— Estimated  Annual  Recordkeeping  Burden' 


Total  Hours 


43,539 

4.983 

370 

48,892 


21  CFR  Section 


814.82(a)(5)  and  (a)(6) 
Total 


No.  of 
Recordkeepers 


814 


Annual 
Frequerx;y  per 
Recordkeeping 


1 


Total  Annual 
Records 


814 


Hours  per 
Recordkeeper 


16.7 


'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 
Note:  Statutory  burden  is  not  included  on  the  burden  chart 


Total  Hours 


13,594 
13,594 
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III.  Reporting/Disclosure 

The  reporting  burden  can  be  broken 
out  by  certain  sections  of  the  PMA 
regulation:  (i)  §814.15— Research 
conducted  outside  the  United  States.  (2) 
§814.20 — Application,  and  (3) 
§  814.37 — PMA  amendments  and 
resubmitted  PMA's. 

The  bulk  of  tHe  burden  is  due  to  the 
previous  three  requirements.  Included 
in  these  three  requirements  are  the 
conduct  of  laboratory  and  clinical  trials 
as  well  as  the  analysis,  review,  and 
physical  preparation  of  the  PMA 
application.  FDA's  estimate  of  the  hours 
per  response  (887.28)  was  derived 
through  FDA's  experience  and 
consultation  with  industry  and  trade 
associations.  Included  in  these  three 
requirements  are  the  conduct  of 
laboratory  and  clinical  trials  as  well  as 
the  analysis,  reriew,  and  physical 
preparation  of  4ie  PMA  application. 
FDA  estimates,  based  on  the  1985  study, 
that  these  requirements  account  for  the 
bulk  of  the  burden  identified  by 
manufactvirers. 

IV.  f  814.39— FMA  Suppiaments 

Clearance  for  this  information 
collection,  included  within  a  proposed 
rule,  has  alreac^  been  sought  by  FDA  in 
an  earlier  document  (63  FR  20558). 

V.  §814.82— Postapproval 
RM]iiiimMiits 

Postapproval  requirements  concern 
approved  PMA's  for  devices  that  were 
not  reclassified  and  require  an  annual 
report.  In  the  last  decade  (1988  to  1997), 
the  range  of  PMA's  which  fit  this 
category  averaged  approximately  37  per 
year  (70  percent  of  the  52  annual 
submissions).  Most  approved  PMA's 
have  been  subject  to  some  restriction. 
Approximately  half  of  the  average 
submitted  PMA's  (26)  require  associated 
postapproval  information  (i.e.,  clinical 
trials  or  additional  preclinical 
information)  that  is  labor-intensive  to 
compile  and  complete,  and  the  other 
PMA's  require  minimal  information. 
Based  on  its  e^qperience  and  on 
consultation  with  industry,  FDA 
estimates  that  preparation  of  reports  and 
information  required  by  this  section 
requires  4,983  hours  (134.68  hours  per 
respondent). 

VI.  §814.84— ieports 

Postapproval  requirements  described 
in  §  814.82  reqfiire  a  periodic  report. 
FDA  has  deter<nined  respondents 
meeting  the  criteria  of  §  814.84  will 
submit  reportS(  on  an  annual  basis.  As 
stated  previously,  the  range  of  PMA's 
fitting  this  category  averaged 
approximately  37  per  year.  These 
reports  have  n^inimal  information 


requirements.  FDA  estimates  that 
respondents  will  construct  their  report 
and  meet  their  requirements  in 
approximately  10  hours.  This  estimate 
is  based  on  FDA's  experience  and  on 
consultat'on  with  industry.  FDA 
estimates  that  the  periodic  reporting 
required  by  this  section  will  take  370 
hours. 

VII.  Recordkeeping 

The  recordkeeping  burden  in  this 
section  involves  the  maintenance  of 
records  to  trace  patients  and  the 
organization  and  indexing  of  records 
into  identifiable  files  to  ensure  the 
device's  continued  safety  and 
effectiveness.  These  requirements  are  to 
be  performed  only  by  those 
manufacturers  who  have  an  approved 
PMA  and  who  had  original  clinical 
research  in  support  of  that  PMA.  For  a 
typical  year's  submissions.  70  percent  of 
the  PMA's  are  eventually  approved  and 
close  to  100  percent  of  those  have 
original  clinical  trial  data.  Therefore, 
about  37  PMA's  a  year  (52  annual 
submissions  times  70  percent)  would  be 
subject  to  these  requirements.  Also, 
because  the  requirements  apply  to  all 
active  PMA's,  all  holders  of  active  PMA 
applications  must  maintain  these 
records.  PMA's  have  been  required 
since  1976,  so  there  are  around  814 
active  I^4A's  that  could  be  subject  to 
these  requirements  (22  years  x  37  per 
year).  Each  study  has  approximately  200 
subjects,  and,  at  an  average  of  5  minutes 
per  subject,  there  is  a  total  burden  per 
study  of  1,000  minutes,  or  16.7  hours. 
The  aggregate  burden  for  all  814  holders 
of  approved  original  PMA's,  therefore,  is 
13,594  hoius. 

The  appUcant  determines  which 
records  shoiild  be  maintained  during 
product  development  to  docuiment  and/ 
or  substantiate  the  device's  safety  and 
effectiveness.  Records  required  by  the 
current  good  manufacturing  practice/ 
quality  systems  regulation  (21  CFR  part 
820)  may  be  relevant  to  a  PMA  review 
and  may  be  submitted  as  part  of  an 
application.  In  individual  instances, 
records  may  be  required  as  conditions  to 
approval  to  ensvire  the  device's 
continuing  safety  and  effectiveness. 
Respondents  to  this  information 
collection  are  persons  filing  an 
application  with  the  Secretary  of  Health 
and  Human  Services  for  approval  of  a 
class  III  medical  device.  Part  814  defines 
a  person  as  any  individual,  partnership, 
corporation,  association,  scientific  or 
academic  establishment,  government 
agency  or  organizational  unit,  or  other 
legal  entity.  These  respondents  include 
manufacturers  of  commercial  medical 
devices  in  distribution  prior  to  May  28, 


1976  (the  enactment  date  of  the  Medical 
Device  Amendments). 

Dated:  January  20, 1999. 
WiUiam  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 

IFR  Doc.  9&-1852  Filed  1-26-99;  8:45  am) 
BILUNG  CODE  41«M)1-F 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Notic*  of  Formation  of  a  Subcommittae 
to  tha  Food  and  Drug  Admlniatration 
Sclanca  Board 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
formation  of  a  subcommittee  to  the  Food 
and  Drug  Administration  (Science 
Board).  The  subcommittee  has  been 
established  to  address  scientific  issues 
related  to  the  research  programs 
conducted  by  the  FDA's  Center  for  Food 
Safety  and  Applied  Nutrition  (CFSAN). 
The  subcommittee's  findings  will  be 
presented  to  the  Science  Board  for  full 
public  discussion  at  a  future  meeting. 

FON  FURTHER  WFORMATION  CONTACT: 
Anita  O'Connor,  Office  of  Science  (HF- 
32),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-827-3312. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  formation  of  a 
subcommittee  of  the  Science  Board  to 
the  Food  and  Drug  Administration 
(Science  Board).  "Hie  subcommittee  has 
been  estabUshed  to  address  issues 
related  to  the  scientific  quality,  mission 
relevance,  and  scientific  management 
and  leadership  of  the  research  programs 
conducted  by  CFSAN.  The 
subcommittee  will  hold  its  meeting(s) 
over  the  next  3  months  to:  (1)  Collect 
information  on  CFSAN's  research 
programs,  (2)  conduct  an  external  peer 
review  of  CFSAN  research  for  quahty 
and  relevance,  and  (3)  assess  CFSAN's 
programmatic  prioritization.  The 
subcomnuttee's  findings  will  be 
presented  to  the  Science  Board  for  full 
public  discussion  at  a  future  meeting 
which  will  be  announced  in  the  Federal 
Register  prior  to  the  meeting.  This 
notice  is  issued  under  the  Federal 
Advisory  Committee  Act  of  October  6, 
1972  (Pub.  L.  92-463  (5  U.S.C.  app.  2)). 
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Dated:  January  20, 1999. 
Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 
(FR  Doc.  99-1793  Filed  1-26-99;  8:45  am) 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98E-0784] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Viagra^>^ 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Viagra'"^  and  is  publishing  this  notice  of 
that  determination  as  required  by  law. 
FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration. 
5630  Fishers  Lane.  rm.  1061.  Rockville. 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
{HFY-20).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-827-6620. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-^17) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 


permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  hiunan  drug  product  Viagra^^^ 
(sildenafil  citrate).  ViagraTM  is  indicated 
for  the  treatment  of  erectile  dysfunction. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
Viagra™  (U.S.  Patent  No.  5.250.534) 
from  Pfizer.  Inc..  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  December  10.  1998.  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  Wiagra^^ 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Viagra™  is  1,176  days.  Of  this  time.  996 
days  occurred  during  the  testing  phase 
of  the  regulatory  review  period,  while 
180  days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  January  8,  1995. 
FDA  has  verified  the  applicant's  claim 
that  the  date  the  investigational  new 
drug  application  became  effective  was 
on  January  8, 1995. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act.  September  29,  1997.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for 
Viagra™  (NDA  20-895)  was  initially 
submitted  on  September  29. 1997. 

3.  The  date  the  application  was 
approved:  March  27. 1998.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-895  was  approved  on  March  27, 
1998. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 


Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  283  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  March  29,  1999,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA. 
on  or  before  July  26.  1999.  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1.  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docimient.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  January  18, 1999. 
Thomas  J.  McGinnis, 

Deputy  Associate  Commissioner  for  Health 

Affairs. 

IFR  Doc.  99-1796  Filed  1-26-99;  8:45  am) 

HLLINQ  CODE  41M-01-F 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98E-0757] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Xeloda™ 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Xeloda""^  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademai  ks.  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 


4116 


Federal  Register /Vol.  64,  No.  17 /Wednesday.  January  27,  1999 /Notices 


ADDRESSES:  VMritten  comments  and 
petitions  shoUld  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Adminibli-ation, 
5630  Fishers  liane,  rm.  1061,  Rockville, 
MD  20852. 
FOR  FURTHER  l»4F0RMATI0N  CONTACT: 

Brian  J.  Malkih.  Office  of  Health  Affairs 
(HFY-20),  Foid  and  Drug 
Administratic|[i,  5600  Fishers  Lane. 
Rockville.  MEJ  20857,  301-827-6620. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Att  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  4  period  of  up  to  5  years 
so  long  as  thejpatented  item  (human 
drug  product, janimal  drug  product, 
medical  deviae,  food  additive,  or  color 
additive)  wassubject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemptioi  to  permit  the  chnical 
investigations  of  the  drug  becomes 
effective  and  "uns  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initiiil  submission  of  an 
application  tq  market  the  human  drug 
product  and  dontinues  until  FDA  grants 
permission  td  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissionef  of  Patents  and 
Trademarks  i^ay  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  jjatent  was 
issued),  FDA  js  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  ih  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  dijug  product  Xeloda""^ 
(capecitabin^-  Xeloda^^  is  indicated  for 
the  treatment  of  patients  with  metastatic 
breast  cancer  resistant  to  both  paclitaxel 
and  an  anthracycline-containing 
chemotherapy  regimen  or  resistant  to 
paclitaxel  an^  for  whom  further 
anthracyclina  therapy  is  not  indicated. 
Subsequent  tp  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
Xeloda™  (UJS.  Patent  No.  4,966,891) 
from  Hoffmai»n-La  Roche,  Inc.,  and  the 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  this 
patent's  eligibility  for  patent  term 


restoration.  In  a  letter  dated  December 
10, 1998,  FDA  advised  the  Patent  and 
Trademark  Office  that  this  human  drug 
product  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
Xeloda"™  represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Xeloda"™  is  1,410  days.  Of  this  time, 
1,228  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  182  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)(21  U.S.C. 
355)  became  effective:  June  22, 1994. 
The  applicant  claims  June  19, 1994,  as 
the  date  the  investigational  new  drug 
application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  June  22, 1994, 
which  was  30  days  after  FDA  receipt  of 
the  END. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act:  October  31, 1997.  The 
applicant  claims  October  28, 1997,  as 
the  date  the  new  drug  application 
(NDA)  for  XelodaTM  (NDA  20-896)  was 
initially  submitted.  However,  FDA 
records  indicate  that  NDA  20-896  was 
submitted  on  October  31, 1997. 

3.  The  date  the  application  was 
approved:  April  30, 1998.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-896  was  approved  on  April  30, 1998. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  799  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  March  29, 1999,  submit  to 
the  Dockets  Management  Branch 
(address  above)  vmtten  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  July  26, 1999,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 


1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  January  18, 1999. 
Thomas  J.  McGinnis, 

Deputy  Associate  Commissioner  for  Health 

Affairs. 

[PR  Doc.  99-1851  Filed  1-26-99;  8:45  am) 

BtLUNO  CODE  416(M>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Pood  and  Drug  Administration 

[Docket  No.  98E-0783] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Emadine^^ 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Emadine"™  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-6620. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
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review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  diug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occiured  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Emadine^w 
(emedastine  difumarate).  Emadine'"^  is 
indicated  for  the  temporary  relief  of  the 
signs  and  symptoms  of  allergic 
conjimctivitis.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
(Dffice  received  a  patent  term  restoration 
appUcation  for  Emadine''^  (U.S.  Patent 
No.  4,430,343)  from  Kanebo,  Ltd.,  and 
the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
fkatent  term  restoration.  In  a  letter  dated 
December  10. 1998,  FDA  advised  the 
Patent  and  Trademark  Office  that  this 
human  drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  Emadine^^  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
EmadineTM  is  1,410  days.  Of  this  time, 
766  days  occvirred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  644  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1 .  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355(i))  became  effective:  February  20, 
1994.  FDA  has  verified  the  applicant's 
claim  that  the  date  the  investigational 


new  drug  application  became  effective 
was  on  February  20, 1994. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act:  March  26,  1996.  The 
applicant  claims  March  22, 1996,  as  the 
date  the  new  drug  application  (NDA)  for 
Emadine"™  (NDA  20-706)  was  initially 
submitted.  However,  FDA  records 
indicate  that  NDA  20-706  was 
submitted  on  March  26, 1996. 

3.  The  date  the  application  was 
approved:  December  29,  1997.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-706  was  approved  on  December  29. 
1997. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  appUcant  seeks  1.028  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  March  29.  1999.  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  July  26, 1999,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857. 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  lanuary  18,  1999. 
Thomas  J.  McGinnis, 

Deputy  Associate  Commissioner  for  Health 

Affairs. 

[PR  Doc.  99-1792  Filed  1-2&-99:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DoclMt  No.  980-1268] 

Guidance  for  Industry  on  Variations  In 
Drug  Products  That  May  Be  Included  in 
a  Single  Abbreviated  New  Drug 
Application;  Availability 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  for  industry 
CTititled  "Variations  in  Drug  Products 
That  May  Be  Included  in  a  Single 
ANDA."  This  guidance  was  developed 
by  the  Office  of  Generic  Drugs  (OGD)  in 
the  Center  for  Drug  Evaluation  and 
Research  to  provide  information  to 
applicants  on  certain  specific  variations 
of  a  drug  product  that  should  be 
included  in  a  single  abbreviated  new 
drug  application  (ANDA)  and  describe 
the  general  factors  to  be  considered 
when  determining  whether  single  or 
multiple  ANDA's  should  be  submitted. 
It  is  intended  to  reduce  the  burden  on 
industry  for  submitting  and  maintaining 
separate  applications  for  certain 
variations  of  the  same  drug  product. 
DATES:  Written  comments  may  be 
submitted  on  the  guidance  by  April  27, 
1999.  General  comments  on  agency 
guidances  are  welcome  at  any  time. 
ADDRESSES:  Copies  of  this  guidance  for 
industry  are  available  on  the  Internet  at 
"http://www.fda.gov/cder/guidance/ 
index.htm".  Submit  written  requests  for 
single  copies  of  "Variations  in  Drug 
Products  That  May  Be  Included  in  a 
Single  ANDA"  to  the  Drug  Information 
Branch  (HFD-210).  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20657.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  West,  Center  for  Ehug 
Evaluation  and  Research  (HFD-600), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-827-5846. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a 
guidance  for  industr)'  entitled 
"Variation  in  Drug  Products  That  May 
Be  Included  in  a  Single  ANDA."  Prior 
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to  October  1, 1990,  applicants  were  to 
submit  separat^  ANDA's  for  each  dosage 
form  of  a  drug  product  and  also  for  each 
variation  (e.g.,  $trength,  color,  shape) 
within  a  dosag^  form.  Separate 
applications  wire  requested  for  ease  of 
review  since  having  information  on  a 
number  of  variations  within  one 
application  could  make  review  more 
difficult.  On  Oditober  1. 1990,  the  OGD 
Interim  Policy  and  Procedure  Guide 
(PPG)  20-90  wis  issued.  This  guide 
permitted  certain  variations  of  solid  oral 
dosage  forms  a>d  injectables  to  be 
submitted  within  a  single  abbreviated 
application.  On  June  7,  1995,  PPG  20- 
90  was  amendep  to  allow  certain 
variations  to  bej  filed  as  supplements. 

This  guidancje  incorporates  the 
policies  and  pri)cediu:es  in  PPG  20-90 
and  clarifies  thi  practice  of  permitting 
variations  of  pr  sducts  in  a  single 
application. 

This  guidance  is  being  issued  as  a 
level  1  guidance  consistent  with  FDA's 
good  guidance  bractices  (62  FR  8961, 
February  27, 1^97).  It  is  being 
implemented  iijimediately  without  prior 
public  comment  because  it  is  intended 
to  reduce  the  burden  on  industry. 
However,  the  agency  wishes  to  solicit 
comments  fron^  the  pubUc  and  is 
providing  a  90-day  comment  period  and 
establishing  a  d  ocket  for  the  receipt  of 
comments. 

This  guidance  represents  the  agency's 
current  thinking  on  variations  in  drug 
products  that  npy  be  included  in  a 
single  abbreviated  application.  It  does 
not  create  or  ct^fer  any  rights  for  or  on 
any  person  emcj  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  |>e  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statute,  regulations,  or  both. 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Conunenis  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Th^  guidance  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  throu^  Friday. 

Dated:  January!  20, 1999. 
William  K.  Hubijard. 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  99-185i)  Filed  1-26-99;  8:45  am] 

HLUNQ  CODE  41«0401-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  rto.  98D-1218] 

Blood  Standards;  Pilot  Program  for 
Gamma  Irradiated  Blood  and  Blood 
Components  and  Draft  "Guidance  for 
Industry:  Gamma  Irradiation  of  Blood 
and  Blood  Components:  A  Pilot 
Program  for  Licensing;"  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
Intent  to  establish  a  pilot  program  for 
licensed  blood  product  manufactiu«rs 
seeking  to  market  irradiated  blood 
components  in  interstate  commerce. 
FDA  is  also  announcing  the  availability 
for  public  comment  of  a  draft  guidance 
document  entitled  "Guidance  for 
Industry:  Gamma  Irradiation  of  Blood 
and  Blood  Components:  A  Pilot  Program 
for  Licensing."  FDA  is  proposing  a  pilot 
program  that  would  allow  a 
msmufacturer  to  self-certify 
conformance  to  specific  criteria  as  a 
substitute  for  the  Center  for  Biologies 
Evaluation  and  Research  (CBER)  review 
of  Information  submitted  in  a  biologies 
license  application  (BLA)  supplement 
filing.  Instead  of  submitting  a  BLA 
supplement  with  supporting  op>eratlng 
procedures  and  data  derived  from 
validation  and  quality  control  testing, 
the  manufacturer  would  submit  an 
application  form  (FDA  Form  356h),  a 
self-certification  statement  that  provides 
that  the  manufacturer  is  in  compliance 
with  all  applicable  FDA  regulations  and 
meets  the  criteria  for  gamma  irradiated 
blood  and  blood  components  set  forth  in 
the  draft  guidance  document  entitled 
"Guidance  for  Industry:  Gamma 
Irradiation  of  Blood  and  Blood 
Components:  A  Pilot  Program  for 
Licensing,"  as  well  as  written  request  to 
the  CBER  Director  for  an  exception  to 
filing  a  detailed  supplement.  "This  action 
is  part  of  FDA's  continuing  effort  to 
achieve  the  objectives  of  the  President's 
"Reinventing  Government"  initiatives 
and  is  Intended  to  reduce  unnecessary 
burdens  for  Industry  without 
diminishing  public  health  protection. 
DATES:  Written  comments  on  the 
proposed  pilot  program  and  draft 
guidance  document  may  be  submitted  at 
any  time,  however,  comments  should  be 
submitted  by  April  27, 1999,  to  ensure 
their  adequate  consideration  in 
preparation  of  the  final  document  and 
for  the  initiation  of  the  pilot  program. 


ADDRESSES:  Submit  written  requests  for 
single  copies  of  "Guidance  for  Industry: 
Gamma  Irradiation  of  Blood  and  Blood 
Components:  A  Pilot  Program  for 
Licensing"  to  the  Office  of 
Communication,  Training,  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research,  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
The  document  may  also  be  obtained  by 
mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
or  301-827-1800,  or  by  fax  by  calling 
the  FAX  Information  System  at  1-888- 
CBER-FAX  or  301-827-3844.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance 
document. 

Submit  written  comments  and  letters 
of  Interest  on  the  proposed  pilot 
program  and  the  draft  guidance 
document  to  the  Dockets  Management 
Branch  (HFA-305),  5630  Fishers  Lane, 
rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  F.  Falter,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville.  MD  20852- 
1448,  301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  aimouncing  its  intent  to 
lauiich  a  pilot  program  for  licensed 
blood  product  manufacturers  seeking  to 
market  irradiated  blood  components  in 
interstate  commerce.  The  pilot  program 
provides  that  FDA  will  review  for 
completeness  FDA  Form  356h,  the  self- 
certification,  and  written  request  for  an 
exception  to  filing  a  detailed 
supplement  and  at  FDA  discretion  will 
schedule  a  prelicense  inspection  within 
90  days  of  receipt  of  the  self- 
certification  to  confirm  conformance 
with  applicable  Federal  regulations  and 
the  recommended  criteria  contained  in 
the  draft  guidance  document. 

To  participate  in  the  program  a 
manufacturer  must  already  be  licensed 
for  nonlrradlated  blood  components  and 
should  be  ready  for  a  prelicense 
inspection  at  the  time  it  forwards  FDA 
Form  356h,  self-certification,  and 
request  for  exception  to  FDA.  If,  during 
the  preUcense  inspection,  FDA  finds 
significant  deficiencies  in  quality 
assurance,  manufacturing  facilities,  or 
product  safety,  purity,  potency,  or 
effectiveness,  FDA  may  withdraw  the 
manufacturer  firom  the  pilot  program 
and  the  manufactiu«r  will  be  required  to 
submit  a  BLA  supplement  with 
complete  supporting  documentation 
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prior  to  marketing  irradiated  blood 
components  in  interstate  commerce. 

FDA  intends  the  pilot  program  to 
span  approximately  1  year,  but  the 
actual  length  of  the  program  depends  on 
the  number  of  manufacturers 
participating  in  the  program.  FDA 
intends  to  begin  the  pilot  program  30 
days  after  a  final  notice  announcing  the 
initiation  of  the  program  and  the 
availability  of  the  final  guidance 
document  is  published  in  the  Federal 
Register.  At  the  end  of  the  pilot 
program,  FDA  will  evaluate  the  program 
for  efficiency  and  effectiveness.  FDA 
will  make  this  analysis  available  to  the 
public  upon  its  completion.  If  the 
program  proves  to  be  efficient  and 
effective,  FDA  will  consider  extending 
theprogram  to  other  blood  products. 

FDA  also  is  announcing  tne 
availability  of  a  draft  guidance 
document  entitled  "Guidance  for 
Industry:  Gamma  Irradiation  of  Blood 
and  Blood  Components:  A  Pilot  Program 
for  Licensing."  This  draft  guidance 
document  is  intended  to  help 
manufacturers  of  irradiated  blood 
components  comply  with  the 
regulations  in  Title  21  of  the  Code  of 
Federal  Regulations  and  to  provide 
criteria  acceptable  for  the  manufacture 
of  irradiated  blood  components.  At  this 
time,  the  draft  guidance  document  is 
being  made  available  for  comment 
purposes  only  and  is  not  intended  for 
use  by  the  industry.  The  agency  has 
adopted  good  guidance  practices 
(GGP's)  that  set  forth  the  agency's 
policies  and  procedures  for  the 
development,  issuance,  and  use  of 
guidance  documents  (62  FR  8961, 
February  27, 1997).  This  docimient  is 
being  issued  as  a  draft  level  1  guidance 
document  consistent  with  GGP's. 

This  draft  guidance  docimient 
represents  the  agency's  current  thinking 
with  regard  to  gamma  irradiation  of 
blood  and  blood  components  intended 
for  transfusion.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both.  As  with  other 
guidance  documents,  FDA  does  not 
intend  this  document  to  be  all-inclusive 
and  cautions  that  not  all  information 
may  be  applicable  to  all  situations.  The 
document  is  intended  to  provide 
information  and  does  not  set  forth 
requirements. 

II.  Comments 

FDA  is  soliciting  the  foUowring  from 
the  public:  (1)  Comments  on  the  draft 
guidance  document,  (2)  comments 
concerning  the  public's  interest  in  a 


pilot  program  that  would  allow 
licensure  by  self-certification,  a  written 
request  for  exception  to  filing  a  detailed 
supplement,  and  an  inspection  in  lieu  of 
a  complete  application  review,  and  (3) 
letters  of  interest  from  manufacturers 
who  would  consider  participating  in  the 
pilot  program. 

The  draft  guidance  document  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  regarding  this  draft  guidance 
document  and  the  pilot  program, 
including  those  comments  expressing 
interest  in  participating  in  the  pilot 
program.  Written  comments  may  be 
submitted  at  any  time,  however, 
comments  should  be  submitted  by  April 
27, 1999,  to  ensiu-e  adequate 
consideration  in  preparation  of  the  final 
document  and  the  pilot  program.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  should  be 
identified  with  the  docket  number 
found  in  the  brackets  in  the  heading  of 
this  document.  A  copy  of  the  document 
and  received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,.  Monday  through  Friday. 

III.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  by  using  the 
Worid  Wide  Web  (WWW).  For  WWW 
access,  connect  to  CBER  at  "http:// 
www.fda.gov/cber/guidelines.htm". 

Dated:  January  20, 1999. 
William  K.  Hubbard. 
Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  99-1794  Filed  1-26-99;  8:45  am] 

BILUNO  COOE  4ieO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Dental  Research 
Council. 

The  meeting  will  be  open  to  the 
pubhc  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 


language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Dental  Research  Council,  NADCRC  January 
Meeting. 

Date:  January  25-26,  1999. 

Open:  January  25, 1999.  8:30  am  to  5:00 
pm. 

Agenda:  Director's  Report,  Division 
Updates,  Presentations. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2,  Bethesda,  MD 
20892. 

Closed:  January  26, 1999,  9:00  am  to  2:00 
pm. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Natcher  Building.  45  Center  Drive, 
Conference  Rooms  E1/E2,  Bethesda,  MD 
20892. 

Contact  Person:  Dushanka  V.  Kleinman, 
Deputy  Director,  National  Institute  of  Dental 
Research.  National  Institutes  of  Health.  9000 
Rockville  Pike,  31/2C39,  Bethesda,  MD 
20892. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121.  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health.  HHS) 

Dated:  January  21,  1999. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  99-1825  Filed  1-26-99;  8:45  am] 

BtLUNG  COOe  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4441-N-06] 

Submission  for  0MB  Review: 
Comment  Request 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requiremen*  described  below 
has  been  submitted  to  the  Office  of 
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Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  the  Department  is 
soliciting  publid  comments  on  the 
subject  proposal . 

DATES:  Comment  due  date:  February  26, 
1999. 

addresses:  Inte  rested  persons  are 
invited  to  submi  t  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  propbsal  by  name  and/ or 
0MB  approval  number  and  should  be 
sent  to:  Joseph  P.  Lackey.  Jr..  OMB  Desk 
Officer,  Office  of  Management  and 
Budget.  Room  lb235.  New  Executive 
Office  Building,  Washington,  DC  20503. 

FOR  FURTHER  INFbRMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Departn^ent  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)708-1305.  This  is  not  a 
toll-free  numbeD.  Copies  of  the  proposed 
forms  and  other  available  docimients 
submitted  to  OfJfB  may  be  obtained 
from  Mr.  Eddin^. 


SUPPLEMENTARY  INFORMATION:  The. 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction    • 
Act  (44  U.S.C.  Chapter  35. 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new.  and 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 


Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35.  as 
amended. 

Dated:  January  19. 1999. 
David  S.  Cristy, 

Director,  IRM  Policy  and  Management 
Division. 

Title  of  Proposal:  Requisition  for 
Disbursement  of  Section  202  Loan 
Funds. 

Office:  Housing. 

OMB  Approval  Number:  2502-0187. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Forms  HUD-92403-CA  will  be  used  by 
the  non-profit  borrower  entity  to  obtain 
disbursement  on  its  HUD-funded 
building  loan  under  the  Section  202 
Housing  Program  for  the  Elderly  or 
Handicapped.  Its  use  during  the 
construction  period  will  enable  the 
borrower  to  obtain  funds  to  settle  his 
obligations  or  reimbursements  in  a 
timely  manner. 

Form  Number:  HUD-92403-CA. 

Respondents:  Not-For-Profit 
Institutions. 

Frequency  of  Submission: 

Reporting  Burden: 


f4umt)ef  of  re- 
spondents 


Frequenqr  of 
response 


Hours  per  re- 
sponse 


Burden  hours 


HUD-92403-CA 


310 


465 


Total  Estimat  id  Burden  Hours:  465. 

Status:  Reinstatement  without 
changes.  I 

Contact:  Rita  |?oss,  HUD.  (202)  708- 
2556;  Joseph  F.  Lackey,  Jr.,  OMB,  (202) 


395-7316. 


9 


Dated:  January 
[FR  Doc.  99-1800 

BiLUNQ  CODE  421»-4l-M 


1999. 
Filed  1-26-99;  8:45  am] 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4441-N-07] 

Submission  for  OMB  Review: 
Conunent  Request 

agency:  Office  |>f  the  Assistant 
Secretary  for  Aaministration,  HUD. 
ACTION;  Notice.  | 

SUMMARY:  The  droposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  ai^  Budget  (OMB)  for 
review,  as  requi  red  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposa  . 

DATES:  Commerts  due  date:  February 
26.  1999. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/ or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-1305.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  of  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 


information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  house  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  35.  as 
amended. 

Dated:  January  19, 1999. 
David  S.  Cristy, 

Director,  IRM  Policy  and  Management 
Division. 

Title  of  Proposal:  Eligibility  of  a  Non- 
profit Corporation. 
Office:  Housing. 
OMB  Approval  Number.  2502-0057. 
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Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  Form 
HUD-3433  identifies  the  nonprofit 
qualifications  to  successfiilly  sponsor  a 
multifamily  housing  project.  Forms 
HUD-3434  and  3435  identify  the 
nonprofit  motivation  for  sponsoring  the 
project  and  relationships  that  exist 


between  the  officers,  directors  and  other 
development  team  members. 
Outstanding  regulations  prohibit 
nonprofits  from  being  controlled  or 
imder  the  direction  of  firms  seeking  to 
derive  a  profit  or  gain. 

Form  Number.  HUD-3433,  HUD- 
3434,  and  HUD-3435. 


Respondents-.  Businesses  or  Other 
For-Profit,  Non-Profit  Institutions,  and 
Federal  Government. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequerxjy  of 
response 


Hours  per  re- 
sponse 


Burden  hours 


HUD-3433 
HUD-3434 
HUD-3435 


30 
30 

210 


.75 
JSH 

.25 


22.50 

15 

52.50 


Total  Estimated  Burden  Hours:  90. 

Status:  Reinstatement  without 
changes. 

Contact:  Wendy  Carter,  HUD.  (202) 
708-2300;  Joseph  F.  Lackey,  Jr.,  OMB. 
(202)  395-7316. 

[PR  [)oc.  99-1801  Filed  1-2&-99;  8:45  am) 

BILUNQ  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Blackstone  River  Valley  National 
Heritage  Corridor  Commission;  Notice 
of  Meeting 

Notice  is  hereby  given  in  accordance 
with  Section  552b  of  Title  5,  United 
States  Code,  that  a  meeting  of  the 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission  v«ll  be 
held  on  Thursday,  February  4,  1999. 

The  Commission  was  established 
pursuant  to  Pub.  L.  99-647.  The 
purpose  of  the  Commission  is  to  assist 
federal,  state  and  local  authorities  in  the 
development  and  implementation  of  an 
integrated  resource  management  plan 
for  those  lands  and  waters  within  the 
Corridor. 

The  meeting  will  convene  at  5:30  PM 
at  the  Amica  Corporate  Headquarters, 
100  Amica  Way,  Lincoln.  RI  for  the 
following  reasons: 

1.  Approval  of  Minutes 

2.  Executive  Director's  report 

3.  Chairman's  Report 

4.  Approval  of  Fiscal  Year  1999 

Etevelopment  Plan 

5.  Approval  of  Commission  By-Laws 
It  is  anticipated  that  about  twenty 

people  will  be  able  to  attend  the  session 
in  addition  to  the  Commission 
members. 

Interested  persons  may  make  oral  or 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  prior  to  the  meeting  to: 
Michael  Creasey,  Acting  Executive 
Director.  Blackstone  River  Valley 


National  Heritage  Corridor  Commission, 
One  Depot  Square,  Woonsocket,  RI 
02895,  Tel.:  (401)  762-0250. 

Further  information  concerning  this 
meeting  may  be  obtained  &T)m  Michael 
Creasey,  Acting  Executive  Director  of 
the  Commission  at  the  aforementioned 
address. 
Michael  Creasey, 

Acting  Executive  Director  BRVNHCC. 
(PR  Doc.  99-644  Piled  1-26-99;  8:45  am] 
BILUNQ  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531.  et 
seq.): 

Applicant:  Milwaukee  County 
Zoological  Gardens,  Milwaukee,  WI, 
PRT-O07101. 

The  applicant  requests  a  permit  to 
import  tracheal  and  gastric  lavage 
samples  from  a  captive  held  Bonobo 
(Fan  paniscus)  currently  held  at  Zoofari, 
Mexico  to  enhance  the  survival  of  the 
species  through  scientific  research  and 
propagation. 

Applicant:  Milwaukee  County 
Zoological  Gardens,  Milwaukee,  WI, 
PRT-007119. 

The  applicant  requests  a  permit  to 
import  one  captive  held  male  Bonobo 
[Pan  paniscus)  currently  held  at  Zoofari, 
Mexico  to  enhance  the  survival  of  the 
species  through  conservation  education 
and  propagation. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 


within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  the  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
address  within  30  days  of  the  date  of 
publication  of  this  notice. 

Dated:  January  22,  1999. 
Mary  Ellen  Amtower, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
IFR  Doc.  99-1858  Filed  1-26-99;  8:45  ami 
MLUNO  CODE  4310-6S-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-040-08-1410-00;  AA-44380] 

Realty  Action:  Sec.  302  of  the  Federal 
Land  Policy  and  Management  Act 
Classification  and  Lease:  Alaska 

AGENCY:  Bureau  of  Land  Management, 

Anchorage  Field  Office. 

ACTION:  Notice  of  Realty  Action,  Sec. 

302  of  the  Federal  Land  Policy  and 

Management  Act,  Classification  and 

Lease  of  Public  Land — Anchorage, 

Alaska. 

SUMMARY:  The  following  public  lands 
are  located  in  the  Le  Blondeau  Glacier 
area,  on  the  south  bank  of  the  Tsirku 
River  approximately  30  miles  west  of 
Haines.  Alaska.  These  lands  have  been 
examined  and  found  suitable  for 
classification  and  lease  under  the 
provisions  of  Sec.  302  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1701,  1732  and  43  CFR 
2920).  Albert  Gilliam,  dba  Alaska  Cross 
Country  Guiding  and  Rafting,  has 
requested  renewal  of  his  commercial 
occupancy  lease  on  an  existing  base 
camp  that  he  has  maintained  for  the 
past  10  years.  This  lease  is  intended  to 
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authorize  continuous  userOperation  and 
maintenance  of  the  existing  base  camp 
that  Mr.  Gilliam  uses  as  a  stop  off  point 
for  guiding  activities,  such  as 
wilderness  hikin ;,  hunting  and  rafting 
tours. 

Copper  River  Meri  dian 

T.  30  S.,  R.  55  E., 
Section  18  Conta  ining  1.00  acre,  more  or 
less. 

SUPPLEMENTARY  INFORMATION:  These 
lands  have  been  ^elected  by  the  State  of 
Alaska  for  futurei  conveyance  under  the 
Alaska  Statehood  Act.  The  lease  will  be 
offered  at  non-coimpetitive  fair  market 
rental  of  $850.00|  annual.  The  term  is  30 
years,  subject  to  the  following:  (1)  The 
lease  will  terminate  upon  conveyance  to 
the  State  of  Alaska;  (2)  or  upon  non- 
compliance withithe  terms  and 
conditions  of  tha  lease;  and  (3)  the 
applicant  or  holqer  will  comply  with 
the  requirements!  of  the  annual  Special 
Recreation  Permit,  specifically  the 
requirements  contained  in  43  CFR  8370. 
If  the  applicant  or  holder  fails  to  meet 
these  requirements,  BLM  will  terminate 
the  lease,  requird  that  the  premises  be 
vacated  and  treat  the  improvements  as 
unauthorized  oc<:upancy  and  use  of 
pubhc  lands  according  to  regulations 
found  in  43  CFR:9230.  The  lease  is 
renewable  at  the  Idiscretion  of  the 
authorized  officeir  and  transferable  only 
with  BLM  approval. 

Application  Con|inents 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice,  interested 
parties  may  subipit  comments  to  the 
Bureau  of  Land  lyianagement.  Field 
Manager,  Anchorage  Field  Office.  6881 
Abbott  Loop  Road,  Anchorage,  Alaska 
99507-2599.  In  the  absence  of  timely 
objections,  this  proposal  shall  become 
the  final. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  A.  Stubbs.  BLM,  Anchorage  Field 
Office,  6881  Abblott  Loop  Road, 
Anchorage,  Alaska  99507-2599,  (907) 
267-1284  or  1-800-478-1263. 
Nicholas  Douglas, 
Field  Manager. 
(FR  Doc.  99-1853  filed  l-2fr-99;  8:45  ami 

MLLMQ  CODE  4310->(A-P 


action:  Notice. 


DEPARTMENT  0F  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-930-1 430-01 1  N-62920] 

Notice  of  Realty  Action;  Direct  Sale; 
Nevada 

agency:  Bureau  of  Land  Management. 


summary:  The  following  land  in  Elko 
County,  Nevada  has  been  examined  and 
identified  as  suitable  for  disposal  by 
direct  sale,  including  the  mineral  estate, 
under  Section  203  and  Section  209  of 
the  Federal  Land  Policy  and 
Management  Act  (FLPMA)  of  October 
21, 1976  (43  U.S.C.  1713  and  1719)  at 
no  less  than  fair  market  value  as 
determined  by  an  appraisal: 

Mount  Diablo  Meridian,  Nevada 

T.  37  N..  R.  59  E.,  Section  26. 
E'/iNW'ANW'ANWV*. 
Comprising  5.0  acres,  more  or  less. 

The  above  described  land  is  being 
offered  as  a  direct  sale  to  the  Nevada 
Department  of  Transportation.  The  land 
will  not  be  offered  for  sale  until  at  least 
60  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  this 
action  is  available  for  review  at  the 
Bureau  of  Land  Management,  Elko  Field 
Office,  3900  E.  Idaho  Street,  Elko, 
Nevada  89801. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  action  is  consistent  with  the 
objectives  of  the  Elko  RMP  and  are 
consistent  with  Federal,  State,  and  local 
laws,  regulations,  and  plans  to  the 
maximum  extent  possible.  The  land  is 
not  needed  for  any  resource  program 
and  is  not  suitable  for  management  by 
the  Bureau  or  another  Federal 
department  or  agency.  The  proposal  has 
been  reviewed  by  the  Elko  County 
Planning  Commission. 

The  land  has  no  known  value  for 
minerals.  Therefore,  the  mineral  estate, 
will  be  conveyed  simultaneously  with 
the  sale  of  the  surface  estate. 
Acceptance  of  the  sale  offer  will 
constitute  an  application  to  purchase 
the  mineral  estate.  A  non-refundable 
mineral  estate  fee  of  $50.00  will  be 
required  along  with  the  purchase 
money.  Failure  to  submit  the  purchase 
money  and  the  non-refundabte  filing  fee 
for  the  mineral  estate  within  the  time 
frame  specified  by  the  authorized  officer 
will  result  in  cancellation  of  the  sale. 

The  subject  lands  have  been 
previously  segregated  from 
appropriation  under  the  public  land 
laws  and  mineral  laws  on  behalf  of  the 
Western  Resource  Management  Land 
Exchange  (N-59405).  A  decision,  based 
on  the  Environmental  Assessment 
(BLM/EK/PL-99/008),  determined  that 
the  direct  sale  to  the  Nevada 
Department  of  Transportation  (NDOT) 
best  serves  the  interest  of  the  public 


rather  than  to  dispose  of  the  parcel 
through  a  land  exchange.  This  action 
will  not  adversely  impact  the  exchange. 
The  segregative  effect  by  the  Western 
Resource  Management  Land  Exchange 
(N-59405)  is  hereby  terminated  for  the 
subject  parcel  described  above.  The 
termination  will  be  effective  at  9  a.m., 
30  days  after  publication  of  this  notice 
in  the  Federal  Register. 

Upon  publication  of  this  Notice  of 
Realty  Action  in  the  Federal  Register, 
the  subject  lands  will  be  segregated  from 
tdl  forms  of  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  the  mineral  leasing  laws 
or  disposals  pursuant  to  Sections  203 
and  209  of  FLPMA.  The  segregation 
shall  terminate  upon  issuance  of  a 
patent  or  other  document  of 
conveyance,  upon  publication  in  the 
Federal  Register  of  a  Notice  of 
Termination  of  Segregation,  or  270  days 
from  date  of  this  publication,  which 
ever  occurs  first. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the 
authority  of  the  United  States,  Act 
of  August  30, 1890,  (43  U.S.C.  945). 

The  rights  granted  by  the  existing 
highway  right-of-way  (Nev-061282)  and 
material  site  right-of-way  (Nev-059247), 
both  held  by  (NDOT),  will  merge  with 
title  to  the  land  upon  issuance  of  patent 
and  therefore,  no  reservation  of  these 
rights  will  be  made. 

For  a  period  of  45  days  from  the  date 
of  publication  in  the  Federal  Register, 
interested  parties  may  submit  comments 
to  the  Bureau  of  Land  Management, 
Elko  Field  Office,  3900  Idaho  Street, 
Elko,  Nevada  89801.  Any  adverse 
conunents  will  be  evaluated  by  the  State 
Director,  who  may  sustain,  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
timely  filed  objections,  this  realty  action 
will  become  a  final  determination  of  the 
Department  of  the  Interior. 

Dated:  January  12, 1999. 
Helen  Hankins, 
Field  Manager. 

[FR  Doc.  99-1809  Filed  1-26-99;  8:45  ami 
BILUNG  CODE  431»-HC-P 
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UNITED  STATES  INTERNATIONAL 
TRADE  COMMISSION 

[Investigation  No.  AA1921-188 
(Review)] 

Prestressed  Concrete  Steel  Wire 
Strand  From  Japan 

Determination 

On  the  basis  of  the  record '  developed 
in  the  subject  five-year  review,  the 
United  States  International  Trade 
Commission  determines,^  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  §  1675(c))  (the  Act),  that 
revocation  of  the  antidumping  finding 
on  prestressed  concrete  steel  wire  strand 
bom  Japan  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time. 

Background 

The  Commission  instituted  this 
review  on  September  1, 1998  (63  FR 
46477),  and  determined  on  December  4, 
1998,  that  it  would  conduct  an 
expedited  review  (63  FR  70158, 
December  18, 1998).  The  views  of  the 
Commission  are  containe4  in  USITC 
Publication  3156  (February  1999), 
entitled  Prestressed  Concrete  Steel  Wire 
Strand  from  Japan:  Investigation  No. 
AA1921-188  (Review). 

Issued:  January  22, 1999. 

By  order  of  the  Commission. 
Donna  R.  Keehnke, 
Secretary. 
(PR  Doc.  99-1891  Filed  1-26-99;  8:45  am] 

BILUNO  CODE  7020-(n-P 


INTERNATIONAL  TRADE 
COMMISSION 

Refrigeration  Contpressors  From 
Singapore  (Inv.  No.  701-TA-B 
(Review));  Brass  Fire  Protection 
Products  From  Italy  (Inv.  No.  731-TA- 
165  (Review)) 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Termination  of  five-year 

reviews. 

SUMMARY:  The  subject  five-year  reviews 
were  initiated  in  November  1998  to 
determine  whether  revocation  of  the 
existing  suspension  agreement/ 
antidumping  duty  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dumping  and  material  injury  to  a 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFRS207.2(f}). 

^  CommiMioner  Askey  di»senting. 


domestic  industry.  On  January  14, 1999, 
the  Department  of  Commerce  published 
notice  that  it  was  revoking  the  orders 
because  no  domestic  interested  party 
responded  to  its  notice  of  initiation  by 
the  applicable  deadline  (64  FR  2471, 
January  14, 1999).  Accordingly, 
pursuant  to  section  207.69  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  §  207.69),  the  subject 
reviews  are  terminated. 
EFFECTIVE  DATE:  January  14,  1999. 
FOR  FURTHER  INFORMATKM  CONTACT:  Vera 
Libeau  (202-205-3176).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

Authority:  These  reviews  are  being 
tenninated  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.69  of  the 
Commission's  rules  (19  CFR  §  207.69). 

Issued:  January  20. 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[PR  Doc.  99-1889  Filed  1-26-99;  8:45  am] 

BH.LINQ  COOE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No.  TA-201-69  ] 

Certain  Steel  Wire  Rod 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  and  scheduling  of  an 
investigation  under  section  202  of  the 
Trade  Act  of  1974  (19  U.S.C.  §  2252) 
(the  Act). 

SUMMARY:  Following  receipt  of  a 
properly  filed  petition  on  January  12, 
1999,  on  behalf  of  Atlantic  Steel 
Industries,  Inc.,  Birmingham  Steel 
Corp.,  Connecticut  Steel  Corp.,  Co-Steel 
Raritan,  GS  Industries,  Inc. ,  Keystone 
Steel  &  Wire  Co.,  North  Star  Steel  Co., 
North  Star  Steel  Texas,  Lie, 
Northwestern  Steel  &  Wire  Co.,  the 
Independent  Steel  Workers  Alliance, 
and  the  United  Steelworkers  of  America 
AFL-CIO,  the  Commission  instituted 


investigation  No.  TA-201-69  under 
section  202  of  the  Act  to  determine 
whether  hot-rolled  bars  and  rods,  in 
irregularly  wound  coils,  of  circular  or 
approximately  circular  solid  cross 
section,  having  a  diameter  of  5  mm  or 
more  but  less  than  19  mm,  of  non-alloy 
or  alloy  steel,  except  such  bars  and  rods 
of  free-machining  steel '  or  of  alloy  steel 
containing  by  weight  24  percent  or  more 
of  nickel,  provided  for  in  subheadings 
7213.91,  7213.99.  7227.20.  and 
7227.90.60  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS),^ 
are  being  imported  into  the  United 
States  in  such  increased  quantities  as  to 
be  a  substantial  cause  of  serious  injury, 
or  the  threat  thereof,  to  the  domestic 
industry  producing  an  article  like  or 
directly  competitive  with  the  imported 
article. 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  206,  subparts  A  and  B  (19 
CFR  part  206). 

EFFECTIVE  DATE:  January  12,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sioban  Maguire  (202-708-4721).  Office 
of  Investigations.  U.S.  International 
Trade  Commission.  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Ofiice 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Participation  in  the  investigation  and 
service  list. — Persons  wishing  to 
participate  in  the  investigation  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11  of  the 
Commission's  rules,  not  later  than  21 
days  after  publication  of  this  notice  in 


'  Free-machining  steel  is  any  steel  product 
containing  by  weight  one  or  more  of  the  following 
elements,  in  the  specified  proportions:  0.03  percent 
or  more  of  lead,  O.OS  percent  or  more  of  bismuth. 
0.08  percent  or  more  of  sulfur,  more  than  0.4 
percent  of  phosphorous,  more  than  0.05  percent  of 
selenium,  and/or  more  than  0.01  percent  of 
tellurium. 

'The  product  covered  by  the  investigation  is 
commonly  known  as  "wire  rod."  The  scope  of  the 
investigation  does  not  cover  concrete  reinforcing 
bars  and  rods,  or  bars  anu  rods  of  stainless  steel  or 
tool  steel,  which  are  prov' Jed  for  in  other  HTSUS 
subheadings. 
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the  Federal  Register.  The  Secretary  will 
prepare  a  servic^  list  containing  the 
names  and  addresses  of  all  persons,  or 
their  representatives,  who  are  parties  to 
this  investigatioi  i  upon  the  expiration  of 
the  period  for  fil  ng  entries  of 
appearance. 

Limited  disclosure  of  confidential 
business  infonTWtion  (CBI)  under  an 
administrative  p  rotective  order  (APO) 
and  CBI  service  ist.— Pursuant  to 
section  206.17  o  the  Commission's 
rules,  the  Secreti  iry  will  make  CBI 
gathered  in  this  nvestigation  available 
to  authorized  ap  ilicants  under  the  APO 
issued  in  the  investigation,  provided 
that  the  applicat  on  is  made  not  later 
than  21  days  afl«  r  the  pubUcation  of  this 
notice  in  the  Fee  eral  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  re<  eive  CBI  under  the 
APO. 

Hearings  on  it  jury  and  remedy. — The 
Commission  has  scheduled  separate 
hearings  in  connection  with  the  injury 
and  remedy  pha  »s  of  this  investigation. 
The  hearing  on  i  njury  will  be  held 
beginning  at  9:3i )  a.m.  on  April  15, 1999 
at  the  U.S.  International  Trade 
Commission  Building.  In  the  event  that 
the  Commission  makes  an  affirmative 
injury  determinition  or  is  equally 
divided  on  the  c  uestion  of  injury  in  this 
investigation,  a  tearing  on  the  question 
of  remedy  will  h  e  held  beginning  at  9:30 
a.m.  on  June  8.  1  999.  Requests  to  appear 
at  the  hearings  s  aould  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  ar  before  April  7  and 
June  2.  1999.  respectively.  All  persons 
desiring  to  appepr  at  the  hearings  and 
make  oral  presentations  should  attend 
prehearing  conf(  irences  to  be  held  at 
9:30  a.m.  on  Api  il  12  and  June  4,  1999, 
respectively,  at  1  he  U.S.  International 
Trade  Commission  Building.  Oral 
testimony  and  v  ritten  materials  to  be 
submitted  at  the  hearing  are  governed 
by  sections  201.  )(b)(2)  and  201.13(f)  of 
the  Commission's  rules.  Parties  must 
submit  any  requsst  to  present  a  portion 
of  their  hearing  estimony  in  camera  no 
later  than  7  day!  prior  to  the  date  of  the 
hearing. 

Written  subm,  ssions. — Each  party  is 
encouraged  to  si  ibmit  a  prehearing  brief 
to  the  Commission.  The  deadline  for 
filing  prehearinj ;  briefs  on  injury  is 
April  9. 1999;  that  for  filing  prehearing 
briefs  on  remed; '.  including  any 
commitments  pursuant  to  19  U.S.C. 
§  2252(a)(6)(B),  s  May  27,  1999.  Parties 
may  also  file  poithearing  briefs.  The 
deadline  for  filing  posthearing  briefs  on 
injury  is  April  2Q,  1999;  that  for  fiUng 
posthearing  brie  fs  on  remedy  is  June  14, 
1999.  In  additioi,  any  person  who  has 
not  entered  an  a  ppearance  as  a  party  to 


the  investigation  may  submit  a  written 
statement  of  information  pertinent  to 
the  consideration  of  injury  on  or  before 
April  20,  1999,  and  pertinent  to  the 
consideration  of  remedy  on  or  before 
June  14, 1999.  All  written  submissions 
must  conform  with  the  provisions  of 
section  201.8  of  the  Commission's  rules; 
any  submissions  that  contain 
confidential  business  information  must 
also  conform  with  the  requirements  of 
section  201.6  of  the  Commission's  rules. 
The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means. 

In  accordance  with  section  201.16(c) 
of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  list),  and  a  certificate  of 
service  must  be  timely  filed.  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  certificate  of  service. 

Authority:  This  investigation  is  being 
conducted  under  the  authority  of  section  202 
of  the  Trade  Act  of  1974;  this  notice  is 
published  pursuant  to  section  206.3  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  January  22.  1999. 
Donna  R.  Koehnke, 
Secretary. 

|FR  Doc.  99-1890  Filed  1-26-99;  8:45  am] 
BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Consent  Judgments 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
PoHcy,  28  CFR  50.7,  38  FR  19029,  and 
42  U.S.C.  §  9622(d),  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  C&D  Technologies,  Inc., 
et  al.  Civil  Action  Number  99-52 
(WHW),  DOJ  #90-11-2-1075.  was 
lodged  in  the  United  States  District 
Court  for  the  District  of  New  Jersey  on 
January  6. 1999.  The  Consent  Decree 
resolves  the  liability  of  defendants 
under  Sections  106(a)  and  107(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  §§  9606(a) 
and  9607(a),  and  the  Resource 
Conservation  and  Recovery  Act,  42 
U.S.C.  §6973  relating  to  the  NL 
Industries,  Inc.  Superfund  Site  in 
Pedricktown,  New  Jersey  (the  "Site"). 

Under  the  proposed  decree 
Defendants  agree  to  perform  EPA's  first 
operable  unit  and  Phase  V  removal 
action  for  the  Site  as  set  forth  in  EPA's 


Record  of  Decision  of  July  1994 
("OUl"),  which  requires:  excavation, 
treatment,  and  disposal  of  soils  and 
removal  of  stream  sediments 
contaminated  with  lead  above  the 
remedial  action  objective  of  500  parts 
per  million  (ppm);  extraction  and 
treatment  of  contaminated  ground 
water;  and  appropriate  environmental 
monitoring  to  ensure  effectiveness  of  the 
remedy.  The  estimated  cost  for  the 
remedy  is  $21,021,550.  Defendants  also 
agree  to  pay  the  first  $3,515,064  in  Past 
Costs  and  Future  Response  Costs 
incurred  in  connection  with  the  Site.  In 
exchange  for  the  work  and  payment  of 
response  costs.  Defendants  will  receive 
a  covenant  not  to  sue  for  response 
actions  at  the  Site  subject  to  certain 
reservations  of  rights. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
written  comments  relating  to  the 
proposed  Consent  Decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  United  States 
V.  C&-D  Technologies,  Inc.,  et  al.  DOJ  # 
90-11-2-107?. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of  New  Jersey, 
970  Broad  Street  Room  501 ,  Newark, 
New  Jersey  07102;  at  the  Region  II 
Office  of  the  U.S.  Environmental 
Protection  Agency,  290  Broadway.  New 
York.  New  York  10278;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  3d  Floor,  Washington,  D.C.  20005, 
(202)  624-0892.  Copies  of  the  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street,  N.W.,  3d  Floor, 
Washington,  D.C.  20005.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $65.50  (25  cents  per  page 
reproduction  costs)  payable  to  the 
Consent  Decree  Library. 
Joel  M.  Gross, 

Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  99-1806  Filed  1-26-99;  8:45  am) 

BILUNQ  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA) 

In  accordance  with  Departmental 
policy  at  28  CFR  50.7,  notice  is  hereby 
given  that  on  January  8, 1999,  a 
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proposed  consent  decree  in  United 
States  V.  Hercules  Incorporated,  Civil 
Action  No.  LRC99-022.  was  lodged  with 
the  United  States  District  Court  for  the 
Eastern  District  of  Arkansas,  Western 
Division.  The  proposed  Consent  Decree 
resolves  the  liability  of  the  Settling 
Defendant  under  Sections  107  of 
CERCLA  at  the  Vertac  Superfund  Site 
("Site")  located  in  Jacksonville, 
Arkansas.  Under  the  terms  of  the 
Consent  Decree,  the  Settling  Defendant 
has  agreed  to  pay  $1.0  million  for 
compensation  for  injury  to  natural 
resources.  This  sum  will  be  used  for 
implementation  of  restoration  projects 
and  payment  of  the  Department  of 
Interior's  assessment  costs. 

For  a  period  of  thirty  (30)  days  from 
the  date  of  this  publication,  the 
Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  consent  decree  from  persons 
who  are  not  parties  to  the  action. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice. 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Hercules 
Incorporated.  DOJ  #90-7-1 8F. 

The  proposed  consent  decree  may  be 
examined  at  the  offices  of  the  United 
States  Attorney  for  the  Eastern  District 
of  Arkansas,  Western  Division,  425  W. 
Capital,  5th  Floor,  Little  Rock,  Arkansas 
72201,  and  at  the  office  of  the  United 
States  [Department  of  the  Interior,  Office 
of  the  Solicitor,  Southeast  Regional 
Office,  Richard  B.  Russell  Federal 
Building,  75  Spring  St.,  S.W..  Atlanta, 
Georgia  30303  (Attention:  Holly  Deal, 
Attorney-Advisor).  A  copy  of  the 
consent  decree  may  also  be  examined  at 
the  Consent  Decree  Library,  1120  G 
Street,  N.W.,  3rd  Floor,  Washington. 
D.C.  20005,  (202)  624-0692.  Copies  of 
the  decree  may  be  obtained  in  person  or 
by  mail  from  the  Consent  Decree 
Library.  Such  requests  should  be 
accompanied  by  a  check  in  the  amount 
of  $6.50  (25  cents  per  page  reproduction 
charge  for  decree,  with  attachment) 
payable  to  "Cwisent  Decree  Library". 
When  requesting  copies,  please  refer  to 
United  States  v.  Hercules  Incorporated, 
DOJ  #90-7-1-1 8F. 
Joel  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  99-1807  Filed  1-26-99;  8:45  am) 

BILUNQ  COOE  4410-18-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act  of 
1980,  as  Amended 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  the  action  entitled 
United  States  v.  Tansitor  Electronics, 
Inc.  et  al..  Civil  Action  No.  2:99-CV-14. 
was  lodged  on  January  11, 1999.  with 
the  United  States  District  Court  for  the 
District  of  Vermont.  The  proposed 
consent  decree  resolves  the  claims  of 
the  United  States  in  a  complaint  filed 
against  Tanitor  Electronics.  Inc. 
("Tansitor")  and  Siemens 
Communication  Systems.  Inc. 
("Siemens")  (the  "Settling 
Defendants"),  pursuant  to  Sections  106 
and  107  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
("CERCLA").  42  U.S.C.  §§9606  and 
9607.  In  the  compliant,  which  was  filed 
with  the  proposed  decree,  the  United 
States  seeks  (1)  recovery  of  past 
unreimbursed  response  costs  incurred 
by  the  United  States  at  the  Tansitor 
Electronics.  Inc.  Superfund  Site 
("Site"),  located  in  Bennington, 
Vermont,  (2)  recovery  for  injury  to 
natural  resources  at  the  Site,  and  (3)  an 
order  requiring  Settling  Defendants  to 
implement  the  remedy  selected  for  the 
Site  by  EPA  in  a  Record  of  Decision 
dated  September  29.  1995  ("RCMD").  The 
Settling  Defendants  are  current  and 
former  owners  and  operators  of  the  Site. 

Pursuant  to  the  proposed  settlement, 
the  Settling  Defendants  have  agreed  to 
(1)  Reimburse  the  EPA  Hazardous 
Substance  Superfund  in  the  amount  of 
$300,000,  (2)  pay  the  United  State's 
future  oversight  costs  in  connection 
with  the  Site  in  excess  of  $40,000.  (3) 
pay  $21,000  to  the  Department  of  the 
Interior  with  resjject  to  damages  to 
natural  resources  at  the  Site,  and  (4) 
implement  the  remedy  for  the  Site 
selected  by  EPA  in  the  ROD,  which 
includes  the  filing  of  a  restrictive 
easement,  long-term  groundwater 
monitoring,  and  the  implementation  of 
further  studies  of  certain  contingencies 
occur. 

The  State  of  Vermont  is  also  a  party 
to  the  settlement.  The  Settling 
Defendants  have  agreed  to  reimburse 
Vermont  for  all  future  oversight  costs  in 
excess  of  $10,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
decree.  Any  comments  should  be 
addressed  to  the  Assistant  Attorney 


General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington.  DC.  20530.  and 
should  refer  to  United  States  v.  Tansitor 
Electronics,  Inc.,  DOJ  Ref.  Number  90- 
11-3-73 7  A. 

The  proposed  consent  decree  may  be 
examined  in  EPA  Region  1  (contact 
Audrey  Zucker,  617-918-1788);  and  the 
Consent  Decree  Library.  1120  G  Street. 
NW..  3rd  Floor.  Washington.  DC  20005. 
(202)  614-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street.  NW..  3rd 
Floor.  Washington.  DC  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $91.50  (25  cents  per  page 
reproduction  costs)  for  the  decree  with 
all  appendices,  or  in  the  amount  of 
$37.25  for  the  decree  without  Appendix 
A.  which  is  the  ROD.  payable  to  the 
Consent  Library. 
ImI  M.  GrsM. 

Section  Chief  Enviromental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

(PR  Doc.  99-1808  Filed  1-26-99;  8:45  am) 

MLUNQ  CODE  441».1»-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  Information  Collection 
Under  Review;  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired;  National  Instant  Criminal 
Background  Check  System  (NICS) 
Federal  Firearms  Licensee  Enrollment 
Form. 

The  Department  of  Justice  (DOJ), 
Federal  Bureau  of  Investigation  (FBI) 
has  submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  emergency  review  procedures  of  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Emergency 
review  and  approval  of  this  collection 
has  been  requested  from  OMB  by 
February  5.  1999.  If  granted,  this 
emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  Office  of  Management  and  Budget. 
Office  of  Information  &-id  Regulatory 
Affairs,  Attn:  Departmei.t  of  Justice  Desk 
Officer,  Washington.  DC  20530. 


4126 


Federal  Register /Vol.  64.  No.  17 /Wednesday.  January  27,  1999 /Notices 


Ehiring  the  fust  60  days  of  this  same 
period  a  regulaj  review  of  this  collection 
is  also  being  undertaken.  Public 
comments  are  encouraged  and  will  be 
accepted  until  March  29,  1999.  Written 
comments  and  suggestions  from  the 
public  and  affeited  agencies  concerning 
the  proposed  collection  of  information 
are  encouraged]  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  \i'hether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  in^rmation  will  have 
practical  utilityfc 

(2)  Evaluate  tre  accuracy  of  the 
agencies  estim^e  of  the  burden  of  the 
proposed  collection  of  the  information, 
including  the  validity  of  the 
methodology  a*d  assumptions  used; 

(3)  Enhance  me  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  in  ormation  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  ci)llection  techniques  or 
other  forms  of  information  technology, 
e.g.  permitting  plectronic  submission  of 
responses. 

Comments  a«d/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  esf)ecia|ly  regarding  the 
estimated  public  burden  and  associated 
response  time  ihould  be  directed  to  Jim 
Jaye,  National  Instant  Criminal 
Background  Check  System,  Operations 
Manager,  Federal  Bureau  of 
Investigation,  CIJS  Division,  Module  A- 
3, 1000  Custer  Hollow  Road,  Clarksburg, 
West  Virginia  26306,  (304)  625-7331. 

Overview  of  Ihis  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  J  with  change,  of 
previously  apnroved  collection  for 
which  approv^  has  expired. 

(2)  Title  of  the  Form/Collection: 
National  Instaat  Criminal  Background 
Check  System  INICS)  Federal  Firearms 
Licensee  Enrolfment  Form. 

(3)  Agency  f^rm  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  jjustice  sponsoring  the 
collection:  Forfn:  None.  Criminal  Justice 
Information  Services  Division,  Federal 
Bureau  of  Investigation,  Department  of 
Justice. 

(4)  Affected  bublic  who  will  be  asked 
or  required  to  fespond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit  (Federally  licensed  firearms 
dealers,  manu^cturers,  or  importers). 

Brief  Abstract:  The  Brady  Handgun 
Violence  Prevention  Act  of  1994, 


requires  the  Attorney  General  to 
establish  a  national  instant  criminal 
background  check  system  that  any 
Federal  Firearm  Licensee  may  contact, 
by  telephone  or  by  other  electronic 
means  in  addition  to  the  telephone,  for 
information,  to  be  supplied 
immediately,  on  whether  receipt  of  a 
firearm  to  a  prospective  purchaser 
would  violate  federal  or  state  law. 
Information  pertaining  to  licensees  who 
may  contact  the  NICS  is  being  collected 
manage  and  control  access  to  the  NICS, 
to  ensure  appropriate  resources  are 
available  to  support  the  NICS,  and  also 
to  ensure  the  privacy  and  security  of 
NICS  information. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  6,000  Federal  Firearms 
Licensees  annually  at  an  average  of  20 
minutes  to  respond. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  2,000  hours. 

If  additional  information  is  required, 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  1001  G  Street  NW,  Suite  850. 
Washington,  DC  20530. 

Dated:  January  26, 1999. 
Robert  B.  Briggs. 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

[PR  Doc.  99-1802  Filed  1-26-99;  8:45  am) 

BILLING  CODE  4410-02-M 


FOREIGN  CLAIMS  SETTLEMENT 
COMMISSION 

[F.C.S.C.  Meeting  Notice  No.  2-99] 

Sunshine  Act  Meeting 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b). 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date  and  Time:  Friday,  February  5. 1999, 
10:00  a.m. 

Subject  Matter:  Hearings  on  the  Record  on 
Objections  to  Proposed  Decisions  on  claims 
against  Albania,  as  follows: 
Claim  No.  ALB-092  Thanas  A.  Laske.  ALB- 

173  Mango  Tellios,  et  al,  ALB-220  Gjergji 

Gjeli 

Status:  Open. 

All  meetings  are  held  at  the  Foreign  Claims 
Settlement  Commission,  600  E  Street,  N.W., 
Washington,  DC  Requests  for  information,  or 


advance  notices  of  intention  to  observe  an 
open  meeting,  may  be  directed  to: 
Administrative  Officer,  Foreign  Claims 
Settlement  Commission.  600  E  Street.  NW., 
Room  6002,  Washington,  DC  20579. 
Telephone:  (202)  616-6988. 

Dated  at  Washington,  DC,  January  25, 1999. 
David  E.  Bradley, 
Chief  Counsel. 
(FR  Doc.  99-2025  Filed  1-25-99;  2:14  pml 

BILLING  CODE  4410-BA-P 


DEPARTMENT  OF  JUSTICE 

Department  of  Justice,  Office  of 
Justice  Programs 

Agency  Information  Collection 
Activities:  Extension  of  a  Currently 
Approved  Collection;  Comment 
Request 

ACTION:  Notice  of  Information  Collection 
Under  Review,  (Reinstatement,  without 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired). 

The  National  Judicial  Reporting 
Program,  Form  NJRP-l 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Statistics  (BJS),  has  submitted  the 
following  information  collection  request 
for  review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  October  28. 1998.  allowing 
for  a  60-day  public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  January  28, 1999.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  Department  of  Justice 
Desk  Officer.  Washington,  EX]  20530. 
Additionally,  comments  may  be 
submitted  to  0MB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff.  Attention:  Department  Clearance 
Officer.  Suite  850, 1001  G  Street,  NW. 
Washington.  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1590. 
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Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitted  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  Type  of  information  collection: 
Reinstatement,  vdthout  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  The  title  of  the  form/collection: 
National  Judicial  Reporting  Program. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
The  form  number  is  NJRP-1.  Bureau  of 
Justice  Statistics,  Office  of  Justice 
Programs,  United  States  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  Court 
authorities.  The  National  Judicial 
Reporting  Program  (NJRP)  is  the  only 
collection  effort  that  provides  an  ability 
to  maintain  important  statistics  on 
felons  convicted  and  sentenced  in  state 
courts.  The  NJRP  enables  the  Biu^au, 
Federal,  State,  and  local  correctional 
administrators;  legislators;  researchers; 
and  planners  to  track  change  in  the 
numbers  and  types  of  offenses  and 
sentences  felons  convicted  in  state 
courts  receive;  as  well  as  track  changes 
in  the  demographics,  conviction  type, 
nimiber  of  charges,  sentence  length,  and 
time  between  arrest  and  conviction  and 
sentencing  of  felons  convicted  in  state 
courts. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  344 
respondents  will  take  8.1  hours  per 
response. 


(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  burden 
hours  are  2,786. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division.  Suite  850, 
Washington  Center,  1001  G  Street,  NW. 
Washington,  IX:  20530,  or  via  facsimile 
at  (202)  514-1534. 

Dated:  January  21, 1999. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 
States  Department  of  Justice. 
[FR  Doc.  99-1830  Filed  1-26-99;  8:45  am] 
MLUNO  CODE  4410-1»-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  99-04; 
Exemption  Application  No.  0-10288,  et  al.] 

Grant  of  individual  Exemptions; 
Salomon  Smith  Barney  inc.  et  ai 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  writh  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 


The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978(43  FR47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a]  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847.  August  10.  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Salomon  Smith  Barney.  Inc.  Located  in 
New  York,  New  York. 

[Prohibited  Transaction  Exemption  99-04; 
Exemption  Application  No.  D-10288) 

Exemption 

Section  I — Transactions 

A.  The  restrictions  of  section 
406(a)(1)(A)  through  (D)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  any  purchase  or  sale  of  securities 
between  certain  affiliates  of  Salomon 
Smith  Barney,  Inc.  (SSB)  which  are 
foreign  broker-dealers  or  banks  (the 
Foreign  Affiliates,  as  defined  below)  and 
employee  benefit  plans  (the  Plans)  writh 
respect  to  which  the  Foreign  Affiliates 
are  parties  in  interest,  including  options 
written  by  a  Plan.  SSB.  or  a  Foreign 
Affiliate,  provided  that  the  following 
conditions,  and  the  General  Conditions 
of  Section  II.  are  satisfied: 

(1)  The  Foreign  Affiliate  customarily 
purchases  and  sells  securities  for  its 
own  account  in  the  ordinary  course  of 
its  business  as  a  broker-dealer  or  bank; 

(2)  The  terms  of  any  transaction  are  at 
least  as  favorable  to  the  Plan  as  those 
the  Plan  could  obtain  in  a  comparable 
arm's  length  transaction  with  an 
unrelated  partv;  and 

(3)  Neither  the  Foreign  Affiliate  nor 
an  affiliate  thereof  has  discretionary 
authority  or  control  with  respect  to  the 
investment  of  the  Plan  assets  involved 
in  the  transaction,  or  renders  investment 
advice  (within  the nr.janing of  29 CFR 
2510.3-21(c))  with  reopect  to  those 
assets,  and  the  Foreign  Affiliate  is  a 
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party  in  interestjor  disqualified  person 
with  respect  to  me  Plan  assets  involved 
in  the  transaction  solely  by  reason  of 
section  3(14)(B)  kit  the  Act  or  section 
4975(eK2)(B)  of  ^e  Code,  or  by  reason 
of  a  relationship  to  a  person  described 
in  such  sections^  For  purposes  of  this 
peiragraph.  the  foreign  Affiliate  shall 
not  be  deemed  tb  be  a  fiduciary  with 
respect  to  a  Plan  solely  by  reason  of 
providing  secujities  custodial  services 
for  a  Plan. 

B.  The  restrictions  of  sections 
406(a)(1)(A)  through  (D)  and  406(b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason]  of  section  4975(c)(1)(A) 
through  (D)  of  tie  Code,  shall  not  apply 
to  any  extension  of  credit  to  the  Plans 
by  the  Foreign  Affihates  to  permit  the 
settlement  of  seturities  transactions, 
regardless  of  whether  they  are  effected 
on  an  agency  orla  principal  basis,  or  in 
connection  with  the  writing  of  options 
contracts,  provided  that  the  following 
conditions  and  the  General  Conditions 
of  Section  11.  ar*  satisfied: 

(1)  The  Foreign  AffiUate  is  not  a 
fiduciary  with  respect  to  the  Plan  assets 
involved  in  the  transaction,  unless  no 
interest  or  othe<  consideration  is 
received  by  the  Foreign  Affiliate  or  an 
affiliate  thereof,  in  connection  with 
such  extension  of  credit;  and 

(2)  Any  extei^ion  of  credit  would  be 
lawful  under  tfa^  Securities  Exchange 
Act  of  1934  (the  1934  Act)  and  any  rules 
or  regulations  thereimder,  if  the  1934 
Act,  rules,  or  regulations  were 
applicable.        i 

C.  The  restric^ons  of  section 
406(a)(1)(A)  through  (D)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  sjection  4975  of  the  Code, 
by  reason  of  secjtion  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  lending  df  securities  to  the 
Foreign  Affiliates  by  the  Plans,  provided 
that  the  following  conditions,  and  the 
General  Conditions  of  Section  II.  are 
satisfied:  I 

(1)  Neither  the  Foreign  Affiliate  nor 
an  affihate  ther  sof  has  discretionary 
authority  or  coi  itrol  with  respect  to  the 
investment  of  tjie  Plan  assets  involved 
in  the  transaction ,  or  renders  investment 
advice  (within  the  meaning  of  29  CFR 
2510.3-21(c))  With  respect  to  those 
assets; 

(2)  The  Plan  pceives  from  the  Foreign 
Affihate  (by  phlysical  delivery,  by  book 
entry  in  a  secunties  depository,  wire 
transfer,  or  similar  means)  by  the  close 
of  business  on  the  day  the  loaned 
securities  are  dlelivered  to  the  Foreign 
Affiliate,  collateral  consisting  of  cash, 
securities  issu^  or  guaranteed  by  the 
U.S.  Govemmant  or  its  agencies  or 
instrumentahties,  irrevocable  U.S.  bank 


letters  of  credit  issued  by  persons  other 
than  the  Foreign  Affiliate  or  an  affiliate 
of  the  Foreign  Affiliate,  or  any 
combination  thereof.  All  collateral  shall 
be  in  U.S.  dollars,  or  dollar- 
denominated  securities  or  bank  letters 
of  credit,  and  shall  be  held  in  the  United 
States; 

(3)  The  collateral  has,  as  of  the  close 
of  business  on  the  preceding  business 
day,  a  market  value  equal  to  at  least  100 
percent  of  the  then  market  value  of  the 
loaned  securities  (or,  in  the  case  of 
letters  of  credit,  a  stated  amount  equal 
to  same); 

(4)  The  loan  is  made  pursuant  to  a 
written  loan  agreement  (the  Loan 
Agreement),  which  may  be  in  the  form 
of  a  master  agreement  covering  a  series 
of  securities  lending  transactions,  and 
which  contains  terms  at  least  as 
favorable  to  the  Plan  as  those  the  Plan 
could  obtain  in  a  comparable  arm's 
length  transaction  with  an  unrelated 
party; 

(5)  In  return  for  lending  securities,  the 
Plan  either:  (a)  Receives  a  reasonable 
fee,  which  is  related  to  the  value  of  the 
borrowed  securities  and  the  duration  of 
the  loan,  or  (b)  has  the  opportimity  to 
derive  compensation  through  the 
investment  of  cash  collateral.  In  the 
latter  case,  the  Plan  may  pay  a  loan 
rebate  or  similar  fee  to  the  Foreign 
Affiliate,  if  such  fee  is  not  greater  than 
what  the  Plan  would  pay  in  a 
comparable  arm's  length  transaction 
with  an  unrelated  party; 

(6)  The  Plan  receives  at  least  the 
equivalent  of  all  distributions  on  the 
borrowed  securities  made  during  the 
term  of  the  loan,  including,  but  not 
limited  to,  cash  dividends,  interest 
payments,  shares  of  stock  as  a  result  of 
stock  splits,  and  rights  to  purchase 
additional  securities,  that  the  Plan 
would  have  received  (net  of  applicable 
tax  withholdings) '  had  it  remained  the 
record  owner  of  such  securities; 

(7)  If  the  market  value  of  the  collateral 
as  of  the  close  of  trading  on  a  business 
day  falls  below  100  percent  of  the 
market  value  of  the  borrowed  securities 
as  of  the  close  of  trading  on  that  day,  the 
Foreign  Affiliate  delivers  additionaJ 
collateral,  by  the  close  of  the  Plan's 
business  on  the  following  business  day, 
to  bring  the  level  of  the  collateral  back 
to  at  least  100  percent.  However,  if  the 
market  value  of  the  collateral  exceeds 
100  percent  of  the  market  value  of  the 


I  The  Department  notes  the  applicant's 
representation  that  dividends  and  other 
distributions  on  foreign  securities  payable  to  a 
lending  Plan  may  be  subject  to  foreign  tax 
withholdings  and  that  the  Foreign  Affiliate  will 
always  put  the  Plan  back  in  at  least  as  good  a 
position  as  it  would  have  been  in  had  it  not  loaned 
the  securities. 


borrowed  securities,  the  Foreign 
Affiliate  may  require  the  Plan  to  return 
part  of  the  collateral  to  reduce  the  level 
of  the  collateral  to  100  percent; 

(8)  Before  entering  into  a  Loan 
Agreement,  the  Foreign  Affiliate 
fimiishes  to  the  independent  Plan 
fiduciary:  (a)  The  most  recent  available 
audited  statement  of  the  Foreign 
Affihate's  financial  condition,  (b)  the 
most  recent  available  imaudited 
statement  of  its  financial  condition  (if 
more  recent  than  the  audited  statement), 
and  (c)  a  representation  that,  at  the  time 
the  loan  is  negotiated,  there  has  been  no 
material  adverse  change  in  its  financial 
condition  that  has  not  been  disclosed 
since  the  date  of  the  most  recent 
financial  statement  furnished  to  the 
independent  Plan  fiduciary.  Such 
representation  may  be  made  by  the 
Foreign  Affiliate's  agreeing  that  each 
loan  of  securities  shall  constitute  a 
representation  that  there  has  been  no 
such  material  adverse  change. 

(9)  The  Loan  Agreement  and/ or  any 
securities  loan  outstanding  may  be 
terminated  by  the  Plan  at  any  time, 
whereupon  the  Foreign  Affiliate  shall 
deliver  certificates  for  securities 
identical  to  the  borrowed  securities  (or 
the  equivalent  thereof  in  the  event  of 
reorganization,  recapitalization,  or 
merger  of  the  issuer  of  the  borrowed 
securities)  to  the  Plan  within:  (a)  The 
customary  delivery  period  for  such 
securities,  (b)  five  business  days,  or  (c) 
the  time  negotiated  for  such  delivery  by 
the  Plan  and  the  Foreign  Affiliate, 
whichever  is  least,  or.  alternatively, 
such  period  as  permitted  by  Prohibited 
Transaction  Class  Exemption  (PTCE) 
81-6  (46  FR  7527,  January  23, 1981,  as 
amended  at  52  FR  18754,  May  19,  1987), 
as  it  may  be  amended  or  superseded;  ^ 

(10)  In  the  event  that  the  loan  is 
terminated  and  the  Foreign  Affiliate 
fails  to  return  the  borrowed  securities, 
or  the  equivalent  thereof,  within  the 
time  described  in  paragraph  9,  the  Plan 
may  purchase  securities  identical  to  the 
borrowed  securities  (or  their  equivalent 
as  described  above)  and  may  apply  the 
collateral  to  the  payment  of  the 
purchase  price,  any  other  obligations  of 
the  Foreign  Affiliate  under  the  Loan 
Agreement,  and  any  expenses  associated 
with  the  sale  and/or  purchase.  The 
Foreign  Affiliate  is  obUgated  to  pay, 
under  the  terms  of  the  Loan  Agreement, 


2  PTCE  81-6  provides  an  exemption  under  certain 
conditions  from  section  406(a)(1)(A)  through  (D)  of 
the  Act  and  the  corresponding  provisions  of  section 
4975(c)  of  the  Code  for  the  lending  of  securities  that 
are  assets  of  an  employee  benefit  plan  to  a  U.S. 
broker-dealer  registered  under  the  1934  Act  (or 
exempted  from  registration  under  the  1934  Act  as 
a  dealer  in  exempt  Government  securities,  as 
defined  therein)  or  to  a  U.S.  bank,  that  is  a  party 
in  interest  with  respect  to  such  plan. 
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and  does  pay.  to  the  Plan  the  amount  of 
any  remaining  obligations  and  expenses 
not  covered  by  the  collateral,  plus 
interest  at  a  reasonable  rate. 
Notwithstanding  the  foregoing,  the 
Foreign  Affiliate  may,  in  the  event  it 
fails  to  retiun  borrowed  seciuities  as 
described  above,  replace  non-cash 
collateral  with  an  amount  of  cash  not 
less  than  the  then  current  market  value 
of  the  collateral,  provided  that  such 
replacement  is  approved  by  the 
independent  Plan  fiduciary;  and 

(11)  The  independent  Plan  fiduciary 
maintains  the  situs  of  the  Loan 
Agreement  in  accordance  with  the 
indicia  of  ownership  requirements 
under  section  404(b)  of  die  Act  and  the 
regulations  promulgated  under  29  CFR 
2550.404(b)-l.  However,  in  the  event 
that  the  independent  Plan  fiduciary 
does  not  maintain  the  situs  of  the  Loan 
Agreement  in  accordance  with  the 
indicia  of  ownership  requirements  of 
Section  404(b)  of  the  Act,  the  Foreign 
Affiliate  shall  not  be  subject  to  the  civil 
penalty  which  may  be  assessed  under 
section  502(i)  of  the  Act,  or  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code. 

If  the  Foreign  Affiliate  fails  to  comply 
with  any  condition  of  the  exemption  in 
the  course  of  engaging  in  a  securities 
lending  transaction,  the  Plan  fiduciary 
who  caused  the  Plan  to  engage  in  such 
transaction  shall  not  be  deemed  to  have 
caused  the  Plan  to  engage  in  a 
transaction  prohibited  by  section 
406(a)(1)(A)  through  (D)  of  the  Act 
solely  by  reason  of  the  Foreign 
Affiliate's  failure  to  comply  with  the 
conditions  of  the  exemption. 

Section  II— General  Conditions 

A.  The  Foreign  AffiUate  is  a  registered 
broker-dealer  or  bank  subject  to 
regulation  by  a  governmental  agency,  as 
described  in  Section  IILB,  and  is  in 
compliance  with  all  applicable  rules 
and  regulations  thereof  in  connection 
with  any  transactions  covered  by  this 
exemption; 

B.  The  Foreign  Affiliate,  in 
connection  with  any  transactions 
covered  by  this  exemption,  is  in 
compliance  with  the  requirements  of 
Rule  15a-6  (17  CFR  240.15a-6)  of  the 
1934  Act.  and  Securities  and  Exchange 
Commission  (S.E.C.)  interpretations 
thereof,  providing  for  foreign  affiliates  a 
limited  exemption  from  U.S.  broker- 
dealer  registration  requirements; 

C.  Prior  to  any  transaction,  the 
Foreign  Affiliate  enters  into  a  written 
agreement  with  the  Plan  in  which  the 
Foreign  Affiliate  consents  to  the 
jurisdiction  of  the  courts  of  the  United 
States  for  any  civil  action  or  proceeding 


brought  in  respect  of  the  subject 
transactions; 

D.  The  Foreign  Affiliate  maintains,  or 
causes  to  be  maintained,  within  the 
United  States  for  a  period  of  six  years 
from  the  date  of  any  transaction  such 
records  as  are  necessary  to  enable  the 
persons  described  in  paragraph  E  to 
determine  whether  the  conditions  of  the 
exemption  have  been  met,  except 

that 

(1)  a  party  in  interest  with  resp>ect  to 
a  Plan,  other  than  the  Foreign  Affiliate, 
shall  not  be  subject  to  a  civil  penalty 
under  section  502(i)  of  the  Act  or  the 
taxes  imposed  by  section  4975  (a)  and 
(b)  of  the  Code,  if  such  records  are  not 
maintained,  or  not  available  for 
examination,  as  required  by  paragraph 
E;  and 

(2)  a  prohibited  transaction  shall  not 
be  deemed  to  have  occurred  if,  due  to 
circumstances  beyond  the  Foreign 
Affiliate's  control,  such  records  are  lost 
or  destroyed  prior  to  the  end  of  the  six 
year  period: 

E.  Notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  Foreign  Affiliate  makes 
the  records  referred  to  in  paragraph  (D) 
unconditionally  available  during  normal 
business  hours  at  their  customary 
location  to  the  following  persons  or  a 
duly  authorized  representative  thereof: 
(1)  The  Department,  the  Internal 
Revenue  Service,  or  the  S.E.C;  (2)  any 
fiduciary  of  a  Plan;  (3)  any  contributing 
employer  to  a  Plan;  (4)  any  employee 
organization  any  of  whose  members  are 
covered  by  a  Plan;  and  (5)  any 
participant  or  beneficiary  of  a  Plan. 
However,  none  of  the  persons  described 
in  (2)  through  (5)  of  this  subsection  are 
authorized  to  examine  the  trade  secrets 
of  the  Foreign  Affiliate  or  commercial  or 
financial  information  which  is 
privileged  or  confidential. 

Section  III— Definitions 

A.  The  term  affiliate  of  another  person 
shall  include:  (1)  Any  person  directly  or 
indirectly,  through  one  or  more 
intermediaries,  controlling,  controlled 
by.  or  under  common  control  with  such 
other  person;  (2)  any  officer,  director,  or 
partner,  employee  or  relative  (as  defined 
in  section  3(15)  of  the  Act)  of  such  other 
person;  and  (3)  any  corporation  or 
partnership  of  which  such  other  person 
is  an  officer,  director  or  partner.  For 
purposes  of  this  definition,  the  term 
"control"  means  the  power  to  exercise 

a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual; 

B.  The  term  Foreign  Affiliate  shall 
mean  an  affiliate  of  Salomon  Smith 
Barney  Inc.  (or  its  successor  in  name 
within  Citigroup)  that  is  subject  to 


regulation  as  a  broker-dealer  or  bank  by 
(1)  the  Ontario  Securities  Commission 
and  the  Investment  Dealers  Association 
in  Canada;  (2)  the  Securities  and 
Futures  Authority  in  the  United 
Kingdom;  (3)  the  Deutsche  Bundesbank 
and  the  Federal  Banking  Supervisory 
Authority,  i.e.,  der  Bundesaufsichtsamt 
fuer  das  Kreditwesen  (the  BAK)  in 
Germany;  or 

(4)  the  Ministry  of  Finance  and  the 
Tokyo  Stock  Exchange  in  Japan; 

C.  The  term  security  shall  include 
equities,  fixed  income  securities, 
options  on  equity  and  on  fixed  income 
securities,  government  obligations,  and 
any  other  instrument  that  constitutes  a 
security  under  U.S.  securities  laws.  The 
term  "security"  does  not  include  swap 
agreements  or  other  notional  principal 
contracts. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  June  7,  1996. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
October  6.  1998  at  63  FR  53703. 

Written  Comments 

The  Department  received  written 
comments  with  respect  to  the  notice  of 
proposed  exemption  (the  Notice),  which 
were  submitted  by  the  applicant.  The 
comments  request  certain  modifications 
and  additions  to  the  operative  language 
of  the  final  exemption  and  to  the 
Summary  of  Facts  and  Representations 
(the  Summary)  contained  in  the  Notice 
(see  63  FR  53705).  These  modifications 
and  additions  are  discussed  below. 

1.  First,  in  order  to  perfect  the  record 
upon  which  the  Notice  was  based,  the 
comments  provide  new  information 
regarding  certain  corporate  mergers  and 
restructurings  that  have  occurred.  In 
November,  1997,  a  subsidiary  of  the 
then  Travelers  Group  Inc.  (now. 
Citigroup  Inc.,  as  discussed  below) 
acquired  all  of  the  shares  of  Salomon 
Inc.,  the  ultimate  parent  of  Salomon 
Brothers  Inc.  (Salomon  Bros.).  Initially, 
Salomon  Bros,  and  Smith  Barney  Inc. 
(Smith  Barney),  an  affiliate  of  Travelers 
Group  Inc.,  were  operated  as  separately 
registered  broker-dealers.  However,  on 
September  1,  1998,  Salomon  Bros,  was 
merged  into  Smith  Barney,  and  Smith 
Barney  became  the  surviving 
corporation  and  changed  its  name  to 
Salomon  Smith  Barney  Inc.  On  October 
15,  1998,  Salomon  Smith  Barney  Inc. 
was  merged  into  Pendex  Real  Estate 
Corporation,  a  New  York  corporation. 
The  New  York  entity  survived  the 
merger  and  changed  it-;  name  to 
Salomon  Smith  Barney  Inc..  a  New  York 
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corporation.  In  ajddition,  in  April  of 
1998.  Travelers  Croup  Inc.  and  Citicorp 
announced  a  prc^posed  merger.  On 
October  8. 1998. Ithe  merger  closed,  and 
Citicorp  was  merged  into  a  subsidiary  of 
Travelers  Group  |Inc.  Travelers  Group 
Inc.  became  a  bajik  holding  company 
and  changed  its  hame  to  Citigroup  Inc. 
Accordingly,  tne  applicant  requests, 
and  the  Departn^nt  concurs  with,  the 
following  revisions  to  the  Notice,  which 
are  reflected  in  this  exemption. 

a.  All  references  to  Salomon  Brothers 
Inc.  should  be  changed  to  Salomon 
Smith  Barney  Inc.  and  all  references  to 

SSB. 

1  of  the  Summary,  the 
ragraphs  and  the  first 

ird  subparagraph  (see 

mn  3)  should  be 

following: 


Salomon  Bros,  t 
b.  In  Paragrap 
first  two  full  su 
sentence  of  the 
63  FR  53705,  CO 
replaced  with  t 


Salomon  Smith  Barney  Inc.,  a  New  York 
corporation,  is  an  i  ndirect  subsidiary  of 
Salomon  Smith  Bamey  Holdings  Inc.,  a 
Delaware  corporat  on.  which  in  txim  is  a 
subsidiary  of  the  C  itigroup  Inc.  (formerly  the 
Travelers  Group  Ire).  Salomon  Smith  Barney 
Inc.  is  one  of  the  Urgest  fuU-lme  investment 
service  firms  in  th(  t  United  States.  It  is 
registered  with  anfl  regulated  by  the  S.E.C.  as 
a  broker-dealer,  is  registered  with  and 
regulated  by  the  Commodities  Futures 
Trading  Commission  as  a  futures  commission 
merchant,  is  a  meqitwr  of  the  New  York 
Stock  Exchange  an|d  other  principal 
securities  exchanges  in  the  United  States, 
and  is  also  a  meml^r  of  the  National 
Association  of  Sec^irities  Dealers,  Inc.  As  of 
December  31, 199if.  the  then  Travelers  Group 
Inc.  had  approximately  S387  billion  in  assets 
and  approximately  S21  billion  in 
stockholders'  equity. 

SSB  has  several  iaffiliates  which  are  broker- 
dealers  or  banks,  "those  covered  by  the 
proposed  exemption  *  •  •  etc. 

c.  The  references  to  Salomon  Bros. 
Canada  Inc.,  Salpmon  Bros.  U.K. 
Limited,  Salomdn  Bros.  U.K.  Equity 
Limited,  Salomon  Bros.  International 
Limited,  Salome^  Bros.  AG,  and 
Salomon  Bros.  Asia  should  be  changed 
to  Salomon  Smith  Bamey  Canada  Inc., 
Salomon  Brothers  U.K.  Limited, 
Salomon  Brothers  U.K.  Equity  Limited, 
Salomon  Brothep  International  Limited, 
Salomon  Brothers  AG,  and  Salomon 
Smith  Bamey  (Japan)  Limited, 
respectively. 

2.  Second,  in  Consideration  of  the 
corporate  mergers  and  restructurings 
that  have  occurred  or  may  occur  in  the 
future  involving  SSB,  the  comments 
request  that  the  Department  confirm 
that  this  exemption  will  continue  to  be 
effective  for  anyi  successor  entity  to  SSB, 
provided  that  Citigroup  remains  the 
ihdirect  parent  corporation  of  such 
successor  entityi  In  this  regard,  the 
Department  notis  that  this  exemption 
would  be  effective  if  SSB  reorganized  or 
changed  its  namie,  provided  that  such 
actions  did  not  occur  in  connection 


with  the  sale  of  the  underlying  assets  of 
SSB  to  an  unrelated  third  party.  Thus, 
in  response  to  this  comment,  the 
Department  has  modified  the  definition 
of  the  term  "Foreign  Affiliate"  in 
Section  III.B.  of  the  exemption  to  clarify 
that  such  term  applies  to  an  affiliate  of 
SSB  or  its  successor  in  name  within 
Citigroup. 

3.  Third,  the  comments  request 
certain  modifications  in  order  to  clarify 
that  the  provisions  of  this  exemption  are 
consistent  with  other  recent  similar 
exeinptions  granted  by  the  Department.' 

a.  TTie  comments  state  that  Section 
I.A.  of  the  Notice  (see  63  FR  53703-4) 
should  be  revised  to  read  as  follows 
(note  deleted  and  italicized  language): 

A.  The  restrictions  of  section  406(a)(1)(A) 
through  (D)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section  4975 
of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code,  shall 
not  apply  to  any  purchase  or  sale  of 
securities  (delete  "including  options  on 
securities")  between  certain  affiliates  of 
Salomon  Smith  Bamey  Inc.  (SSB)  which  are 
foreign  broker-dealers  or  banks  (the  Foreign 
Affiliates,  as  defined  below)  and  employee 
benefit  plans  (the  Plans)  with  respect  to 
which  tne  Foreign  Affiliates  are  parties  in 
interest,  including  options  written  by  a  Plan. 
SSB.  or  a  Foreign  Affiliate.'  '  ' 

The  revised  language  regarding 
options,  above,  is  more  specific  in  order 
to  clarify  that  such  options  may  be 
written  by  a  Plan.  In  this  regard,  the 
Department  cautions  Plan  fiduciaries  to 
understand  the  risks  and  benefits 
associated  with  particular  options 
strategies  and  to  monitor  such  strategies 
effectively,  in  order  to  act  prudently,  as 
required  under  section  404(a)  of  the  Act, 
when  making  investment  decisions  on 
behalf  of  a  Plan. 

b.  The  comments  state  that  the 
following  sentence  should  be  added  to 
the  end  of  Section  I.A.,  Paragraph  3  of 
the  Notice  (see  63  FR  53704,  colunm  1): 

For  purposes  of  this  paragraph,  the  Foreign 
Affiliate  snail  not  be  deemed  to  be  a  fiduciary 
with  respect  to  a  Plan  solely  by  reason  of 
providing  securities  custodial  services  for  a 
Plan. 

c.  The  comments  state  that  the  word 
"any"  in  Section  I.B,  Paragraph  1  of  the 
Notice  (see  63  FR  53704,  column  1) 
should  be  replaced  with  the  word 
"such"  so  that  the  phrase  reads  "in 
connection  with  such  extension  of 
credit." 

d.  The  comments  state  that,  in  order 
to  avoid  any  ambiguity,  Footnote  4  of 
the  Summary  (see  63  FR  53707,  center 
column)  should  be  modified  by  adding 
the  following  italicized  language: 


^  See,  e.g..  Prohibited  Transaction  Exemption 
(PTE)  97-08  (62  FR  4811,  January  31.  1997) 
regarding  Morgan  Stanley  ft  Co.,  PTE  97-57  (62  FR 
56203)  regarding  NatWest  Securities  Corp.,  and  PTE 
9ft-62  (63  FR  71307)  regarding  Barclays  Bank  PLC 


SSB  represents  that  currently  all  such 
requirements  unrfer  Rule  15a-6  relating  to 
record-keeping  of  principal  transactions 
would  be  applicable  [delete  "to")  in  respect 
of  any  Foreign  Affiliate  in  a  principal 
transaction  that  would  be  covered  by  this 
profKjsed  exemption. 

The  Department  concurs  with  the 
applicant's  requests  and,  where 
necessary,  has  so  modified  the  language 
of  this  exemption. 

4.  Fourth,  the  comments  request,  as  a 
matter  of  clarification,  that  the  following 
sentence  be  added  to  the  end  of  the  first 
subparagraph  of  Paragraph  11  in  Section 
LC.  of  the  Notice  (see  63  FR  53705. 
column  1): 

However,  in  the  event  that  the  independent 
Plan  fiduciary  does  not  maintain  the  situs  of 
the  Loan  Agreement  in  accordance  with  the 
indicia  of  ownership  requirements  of  Section 
404(b)  of  the  Act,  the  Foreign  Affiliate  shall 
not  be  subject  to  the  civil  penalty  which  may 
be  assessed  under  section  502(i)  of  the  Act, 
or  the  taxes  imposed  by  section  4975(a)  and 
(b)  of  the  Code. 

The  Department  acknowledges  the 
above-described  clarification  to  the 
Notice  and  has  so  modified  the  language 
of  this  exemption. 

5.  Fifth,  the  comments  request  certain 
clarifications  and  additions  to  the 
information  contained  in  Paragraph  6  of 
the  Summary  (see  63  FR  53706-07),  in 
order  to  conform  the  language  of  the 
Summary  to  the  relevant  language  of 
S.E.C.  Rule  15a-6  and  to  reflect  certain 
S.E.C.  interpretations  or  modifications 
to  that  rule,  pursuant  to  a  No- Action 
letter  issued  to  Cleary,  Gottlieb,  Steen  k 
Hamilton  on  April  9, 1997. 

a.  The  comments  state  that  references 
to  "U.S.  major  institutional  investor" 
and  "major  institutional  investor" 
should  be  changed  to  "major  U.S. 
institutional  investor"  in  order  to  be 
consistent  with  Rule  15a-6. 

b.  The  comments  state  that  a  footnote 
should  be  inserted  after  the  definition  of 
"major  U.S.  institutional  investor"  in 
the  third  full  subparagraph  of  Paragraph 
6  of  the  Summary  (see  63  FR  53707, 
column  1)  which  reads  as  follows: 

Note  that  the  categories  of  entities  that 
qualify  as  "major  U.S.  institutional 
investors"  has  been  expanded  by  an  S.E.C 
No-Action  letter.  See  No-Action  Letter  issued 
to  Cleary,  Gottlieb,  Steen  k  Hamilton  on 
April  9, 1997  (the  April  9, 1997  No-Action 
Letter). 

c.  The  comments  state  that  another 
footnote  should  be  inserted  after  the  text 
of  subparagraph  (c)(5)  of  Paragraph  6  of 
the  Summary  (see  63  FR  53707,  center 
column)  which  reads  as  follows: 

Under  certain  circumstances  described  in 
the  April  9, 1997  No- Action  Letter  (e.g.. 
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clearance  and  settlement  transactions),  there 
may  be  direct  transfers  of  funds  and 
securities  between  a  Plan  and  a  Foreign 
Affiliate.  Please  note  that  in  such  situations 
(as  in  the  other  situations  covered  by  Rule 
15a-6).  the  U.S.  broker-dealer  will  not  be 
acting  as  a  principal  with  res(>ect  to  any 
duties  it  is  required  to  undertake  pursuant  to 
Rule  15a-6. 

d.  The  comments  state  that  the 
following  sentence  should  be  inserted  at 
the  end  of  subparagraph  (c)(6)  of 
Paragraph  6  of  the  Summary  (see  63  FR 
53707,  center  column): 

Under  certain  circumstances,  the  foreign 
associated  person  may  have  direct 
communications  and  contact  with  the  U.S. 
institutional  investor.  (See  April  9. 1997  No- 
Action  Letter.) 

The  Department  acknowledges  the 
above-described  clarifications  to  the 
information  included  in  the  Summary. 

6.  Finally,  with  respect  to  the  lending 
of  securities  by  a  Plan  to  a  Foreign 
Affiliate,  the  applicant  states  that  it 
wishes  to  avoid  the  necessity  of 
{unending  this  individual  exemption 
each  time  PTCE  81-6  is  further 
amended  or  su{}erseded.  Therefore,  the 
comments  request  that  the  following 
phrase  be  added  to  the  language  at  the 
end  of  Section  I.C,  Paragraph  9  of  the 
Notice  (see  63  FR  53704,  coliunn  3), 
relating  to  the  required  time  for  delivery 
of  borrowed  seciuities  back  to  the  plan: 

"or,  alternatively,  such  period  as  permitted 
by  Prohibited  Transaction  Class  Exemption 
(PTCE)  81-6  (46  FR  7527,  January  23. 1981, 
as  amended  at  52  FR  18754,  May  19, 1987), 
as  it  may  be  amended  or  superseded." 

In  addition,  the  comment  states  that 
the  above  phrase  should  be  inserted 
after  the  sentence  ending  ".  .  . 
whichever  is  least"  in  Paragraph  18  of 
the  Summary  (see  63  FR  53708,  column 
3),  also  relating  to  the  required  time  for 
delivery  of  borrowed  securities  back  to 
theplan. 

The  Department  has  modified  the 
language  of  this  exemption  to  reflect  the 
applicant's  clarifications  to  the  record, 
as  discussed  above,  and  also 
acknowledges  such  clarifications  as  they 
relate  to  the  information  contained  in 
the  Notice,  as  published  in  the  Federal 
Register  on  October  6, 1998. 

No  other  comments  were  received  by 
the  Department. 

Accordingly,  based  on  the 
information  contained  in  the  entire 
record,  the  Department  has  determined 
to  grant  the  proposed  exemption  as 
modified  herein. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karin  Weng  of  the  Department, 
telephone  (202)  219-6881.  (This  is  not 
a  toll-fi"ee  nimiber.) 

Individual  Retirement  Accounts  (the  IRAs) 
for  Sharilyn  Brune,  Richard  C.  Glowacki,  Carl 


B.  Mockensturm,  Arthur  T.  Parrish.  W.  Alan 
Robertson,  David  A.  Snavely  and  Duane 
Stranahan,  Jr.  (collectively,  the  IRA 
Participants)  Located  in  Holland.  OH. 
(Prohibited  Transaction  Exemption  99-^5; 
Application  Nos.  D-10636— r)-10642. 
respectively) 

Exemption 

The  sanctions  resulting  fi:t)m  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply, 
effective  December  1, 1998  to  (1)  the 
cash  sale  by  the  IRAs  ■♦  to  TTC  Holdings, 
Inc.  (TTC),  the  parent  of  The  Trust 
Company  of  Toledo,  N.A.,  the  trustee  of 
the  IRAs  and  a  disqualified  person,  of 
certain  preferred  stock  (the  Preferred 
Stock)  issued  by  TTC;  and  (2)  the 
arrangement  for  the  subsequent 
purchase  by  the  IRA  Participants  in 
their  individual  capacities,  from  TTC, 
pursuant  to  an  agreement  with  TTC,  of 
an  equal  number  of  shares  of  common 
stock  (the  Common  Stock)  issued  by 
TTC,  provided  the  foUovnng  conditions 
are  met: 

(a)  The  terms  and  conditions  of  the 
sale  and  purchase  transactions  were  at 
least  as  favorable  to  each  IRA  as  the 
terms  obtainable  in  an  arm's  length 
transaction  with  an  imrelated  party. 

(b)  The  sale  by  the  IRAs  of  the 
Preferred  Stock  and  the  purchase  by  the 
IRA  Participants  of  the  Common  Stock, 
in  their  individual  capacities,  were  one- 
time transactions  for  cash  which 
occurred  on  the  same  business  day; 

(c)  Each  IRA  received  from  TTC,  as 
the  sales  price  for  the  Preferred  Stock, 
cash  consideration  reflecting  the  fair 
market  value  of  such  stock  as 
determined  by  a  qualified,  independent 
appraiser; 

(d)  Each  IRA  Participant  purchased, 
in  his  or  her  individual  capacity,  shares 
of  the  Common  Stock  which  were  equal 
in  number  to  the  shares  of  Preferred 
Stock  sold  by  TTC; 

(e)  No  IRA  was  required  to  pay  any 
commissions,  fees  or  other  expenses  in 
connection  with  each  sale  transaction; 
and 

(f)  An  independent  fiduciary 
determined  that  the  transactions 
described  herein  were  in  the  best 
interest  and  protective  of  the  IRAs  at  the 
time  of  the  transactions;  supervised  and 
monitored  such  transactions  on  their 
behalf;  assured  that  the  conditions  of 
the  proposed  exemption  were  met;  and 
took  whatever  actions  were  necessary 
and  proper  to  protect  the  interests  of  the 


IRAs,  including  reviewing  amounts  paid 
by  TTC  for  the  Preferred  Stock. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  December  1, 1998. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
December  16,  1998  at  63  FR  69319. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department  at  (202) 
219-8881.  (This  is  not  a  toll-free 
number.) 

Individual  Retirement  Accounts  (the  IRAs) 
for  Robert  C.  Hummel,  Garth  L.  Gibson,  Hugh 
B.  Force,  Ellen  K.  Davidson  and  Michael 
Davidson  (Collectively;  the  Participants) 
Located  respectively  in  Greeley,  Colorado: 
Montrose,  Colorado;  Fort  Collins.  Colorado; 
Green  River,  Wyoming;  and  Green  River, 
Wyoming. 

(Prohibited  Transaction  Exemption  99-06; 
Exemption  Application  Nos.  D-10683,  D- 
10684,  D-10685,  D-10697  and  D-10698) 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply, 
effective  December  15, 1998,  to  the  cash 
sales  (the  Sales)  of  certain  shares  of 
closely-held  common  stock  of  First 
Mountain  Company  (the  Stock)  by  the 
IRAs  *  to  the  Participants,  disqualified 
persons  with  respect  to  the  IRAs, 
provided  that  the  following  conditions 
have  been  met: 

1.  The  terms  and  conditions  of  the 
Sales  were  at  least  as  favorable  to  each 
IRA  as  those  obtainable  in  an  arm's- 
length  transaction  with  an  imrelated 
party; 

2.  The  Sale  of  the  Stock  by  each  IRA 
was  a  one-time  transaction  for  cash; 

3.  Each  IRA  received  the  fair  market 
of  the  Stock,  as  was  established  by  a 
qualified,  independent  appraiser,  at  the 
time  of  the  Sale;  and 

4.  The  IRAs  did  not  pay  any 
commissions,  costs  or  other  expenses  in 
connection  vdth  the  Sales. 
EFFECTIVE  DATE:  The  exemption  is 
effective  as  of  December  15,  1998. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
December  16, 1998  at  63  FR  69323  (the 
Notice). 


^Pursuant  to  29  CFR  2510.3-2(d),  the  IRAs  are 
not  within  the  jurisdiction  of  Title  I  of  the 
Employee  Retirement  Income  Security  Ad  of  1974 
(the  Act).  However,  there  is  jurisdiction  under  Title 
Q  of  the  Act  pursuant  to  section  4975  of  the  Code. 


'Because  each  IRA  has  only  one  Participant, 
there  is  no  jurisdiction  unCer  29  CFR  2510.3-3tb). 
However,  there  is  jurisdiction  under  Title  n  of  the 
Act  pursuant  to  section  4975  of  the  Code. 
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administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC,  this  21st  day  of 
January,  1999. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-10468,  et  al.] 

Proposed  Exemptions;  Wells  Fargo 
Bank,  N.A.  (Wells  Fargo) 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
comments,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Act, 
requests  for  hearing  within  45  days  from 
the  date  of  publication  of  this  Federal 
Register  Notice.  Comments  and  requests 
for  a  hearing  should  state:  (1)  The  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 


manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 

ADDRESSES:  All  wrritten  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC.  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue,  NW.,  Washington,  DC.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31,  1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 


Wells  Fargo  Bank,  N.A.  (Wells  Fargo). 
Located  in  San  Francisco,  CA 

[Application  No.  0-10468) 

Proposed  Exemption 

Based  on  the  facts  and  representations 
set  forth  in  the  appUcation,  the 
Department  is  considering  granting  an 
exemption  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836.  32847.  August  10. 1990).' 

Section  I.  Proposed  Exemption  for  the 
Conversion  of  Assets  (the  Conversion 
Transactions) 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)  and  section 
406(b)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (F)  of  the  Code, 
shall  not  apply,  effective  September  16. 
1996.  to  the  exchange  of  the  assets  of 
various  employee  benefit  plans  (the 
Plans)  that  are  either  held  in  certain 
collective  investment  funds  (the  CIF  or 
CIFs)  maintained  by  Wells  Fargo,  or 
otherwise  held  by  Wells  Fargo  as 
trustee,  investment  manager  or  in  any 
other  capacity  as  fiduciary  on  behalf  of 
the  Plans,  for  shares  of  any  open-end 
investment  company  (the  Fund  or 
Funds)  registered  under  the  Investment 
Company  Act  of  1940  (the  1940  Act)  to 
which  Wells  Fargo  or  any  of  its  affiliates 
(collectively,  Wells  Fargo)  serves  as 
investment  adviser  and  may  provide 
other  services,  provided  the  following 
conditions  are  met: 

(a)  The  Plans  are  not  sponsored  by 
Wells  Fargo. 

(b)  No  sales  commissions  are  paid  by 
a  Plan  in  connection  with  a  Conversion 
Transaction. 

(c)  All  or  a  pro  rata  portion  of  the 
assets  of  a  CIF  or  all  or  a  pro  rata 
portion  of  the  assets  of  the  Plans  held 
by  Wells  Fargo  in  any  capacity  as 
fiduciary  on  behalf  of  such  Plans  are 
transferred  in-kind  to  the  Funds  in 
exchange  for  shares  of  such  Funds. 

(d)  The  Plans  or  the  CIFs  receive 
shares  of  the  Funds  that  have  a  total  net 
asset  value  equal  in  value  to  the  assets 
of  the  Plans  or  the  CIFs  exchanged  for 
such  shares  on  the  date  of  transfer. 

(e)  The  current  market  value  of  the 
assets  of  a  Plan  or  the  CIF  is  determined 
in  a  single  valuation  performed  in  the 
same  manner  as  of  the  close  of  the  same 
business  day  v^dth  respect  to  all  such 


'  For  purposes  of  this  proposed  exemption, 
reference  to  provisions  of  Title  I  of  the  Act,  unless 
otherwise  specified,  refer  also  to  corresponding 
provisions  of  the  Code. 


Plans  participating  in  the  transaction  on 
such  day.  using  independent  sources  in 
accordance  with  the  procedures  set 
forth  in  Rule  17a-7b  (Rule  17a-7)  under 
the  Investment  Company  Act  of  1940 
(the  1940  Act),  as  amended,  and  the 
procedures  established  by  the  Funds 
pursuant  to  Rule  1 7a-7  for  the  valuation 
of  such  assets.  Such  procedures  must 
require  that  all  securities  for  which  a 
current  market  price  cannot  be  obtained 
by  reference  to  the  last  sale  price  for 
transactions  reported  on  a  recognized 
securities  exchange  or  NASDAQ  be 
valued  based  on  an  average  of  the 
highest  current  independent  bid  and 
lowest  current  independent  offer,  as  of 
the  close  of  business  on  the  last 
business  day  prior  to  the  Conversion 
Transaction  determined  on  the  basis  of 
reasonable  inquiry  from  at  least  three 
sources  that  are  broker-dealers  or 
pricing  services  independent  of  Wells 
Fargo. 

(f)  A  second  fiduciary  (the  Second 
Fiduciary)  who  is  acting  on  behalf  of 
each  affected  Plan  and  who  is 
independent  of  and  uiu-elated  to  Wells 
Fargo,  as  defined  in  paragraph  (g)  of 
Section  III  below,  receives  advance 
written  notice  of  the  Conversion 
Transaction  and  the  disclosures 
described  in  paragraph  (f)  of  Section  II 
below. 

(g)  On  the  basis  of  the  information 
described  in  paragraph  (f)  of  Section  II 
below,  the  Second  Fiduciary  authorizes 
in  vmting  the  Conversion  Transaction, 
the  investment  of  such  assets  in 
corresponding  Funds  and  the  fees 
received  by  Wells  Fargo  in  connection 
with  its  services  to  the  Funds.  Such 
authorization  by  the  Second  Fiducieiry 
is  consistent  with  the  responsibilities, 
obligations,  and  duties  imposed  on 
fiduciaries  by  Part  4  of  Title  I  of  the  Act. 

(h)(1)  For  the  Conversion  Transaction 
which  occurred  on  September  16,  1996. 
the  written  confirmation  described 
below  in  paragraph  (h)(2)  was  made  by 
Wells  Fargo  to  all  Second  Fiduciaries  of 
the  appropriate  Plans  within  38 
business  days  of  the  transaction. 

(2)  Not  later  than  30  days  after 
completion  of  each  Conversion 
Transaction  (except  for  the  transaction 
described  in  paragraph  (h)(1)  above). 
Wells  Fargo  sends  by  regular  mail  to  the 
Second  Fiduciary,  a  written 
confirmation  that  contains  the  following 
information: 

(A)  The  identity  of  each  of  the  assets 
that  was  valued  for  purposes  of  the 
transaction  in  accordance  with  Rule 
17a-7(b)(4)  under  the  1940  Act; 

(B)  The  price  of  each  of  the  assets 
involved  in  the  transaction;  and 


(C)  The  identity  of  each  pricing 
service  or  market  maker  consulted  in 
determining  the  value  of  such  assets. 

(i)  No  later  than  90  days  after 
completion  of  each  Conversion 
Transaction,  Wells  Fargo  sends  by 
regular  mail  to  the  Second  Fiduciary,  a 
written  confirmation  that  contains  the 
following  information: 

(1)  The  number  of  CIF  units  held  by 
such  affected  Plan  immediately  before 
the  conversion  (and  the  related  per  unit 
value  and  the  aggregate  dollar  value  of 
the  units  transferred);  and 

(2)  The  number  of  shares  in  the  Funds 
that  are  held  by  such  affected  Plan 
following  the  conversion  (and  the 
related  per  share  net  asset  value  and  the 
aggregate  dollar  value  of  the  shares 
received). 

(j)  The  conditions  set  forth  in 
paragraphs  (d).  (e),  (f),  (n),  (o).  (p).  and 
(q)  of  Section  II  below  are  satisfied. 

Section  II.  Proposed  Exemption  for 
Receipt  of  Fees  From  Funds 
(Transactions  Involving  the  Receipt  of 
Fees) 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)  and  section 
406(b)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(D)  through  (F)  of  the  Code, 
shall  not  apply  to  the  receipt  of  fees  by 
Wells  Fargo  from  the  Funds  for  acting 
as  the  investment  adviser,  as  well  as  for 
acting  as  the  custodian,  sub- 
administrator,  or  for  providing  any 
"secondary  service"  (the  Secondary 
Service)  to  the  Funds  [as  defined  in 
Section  111(h)],  in  connection  with  the 
investment  in  the  Funds  by  the  Plans  for 
which  Wells  Fargo  acts  as  a  fiduciary, 
provided  that: 

(a)  No  sales  commissions  are  paid  by 
the  Plans  in  connection  with  purchase 
or  sale  of  shares  of  the  Funds  through 

a  Conversion  Transaction,  and  no 
redemption  fees  are  paid  in  connection 
with  the  sale  of  such  shares  by  the  Plans 
to  the  Funds. 

(b)  The  price  paid  or  received  by  the 
Plans  for  shares  of  the  Funds,  in 
connection  with  a  Conversion 
Transaction  is  the  net  asset  value  per 
share,  as  defined  in  paragraph  (e)  of 
Section  III,  at  the  time  of  the  transaction 
and  is  the  same  price  which  would  have 
been  paid  or  received  for  the  shares  by 
any  other  investor  at  that  time. 

(c)  Neither  Wells  Fargo  nor  an 
affiliate,  including  any  officer  or 
director  purchases  from  or  sells  to  any 
of  the  Plans  shares  of  any  of  the  Funds. 

(d)  As  to  each  individual  Plan,  the 
combined  total  of  all  Plan-level  and 
Fund-level  fees  received  by  Wells  Fargo 
for  the  provision  of  services  to  such 


4134 


Federal  Register/ Vol.  64,  No.  17 /Wednesday,  January  27,  1999 /Notices 


Plan  and  to  the  Funds  (with  respect  to 
the  Plan's  asset^  invested  in  the  Funds), 
respectively,  ari  not  in  excess  of 
"reasonable  compensation"  within  the 
meaning  of  section  408(b)(2)  of  the  Act. 

(e)  Wells  Fargo  does  not  receive  any 
fees  payable  pursuant  to  Rule  12b-l 
under  the  1940  Act  (the  12b-l  Fees)  in 
connection  with  the  transactions. 

(f)  The  Second  Fiduciary  receives,  in 
advance  of  the  investment  by  the  Plan 
in  a  Fund,  a  full  and  detailed  written 
disclosure  of  information  concerning 
such  Fund  (incbuding,  but  not  hmited 
to— 

(1)  A  ciurent  )ro8pectus  for  each 
Fund  in  which  1 1  Plan  is  considering 
investing; 

(2)  A  statement  describing  the  fees  for 
investment  advisory  or  similar  services, 
any  Secondary  Services,  and  all  other 
fees  to  be  charged  to  or  paid  by  the  Plan 
and  by  the  Funds,  including  the  natxire 
and  extent  of  arjy  differential  between 
the  rates  of  sucH  fees; 

(3)  The  reasMjs  why  Wells  Fargo  may 
consider  such  investment  to  be 
appropriate  for  ^he  Plan; 

(4)  A  statement  describing  whether 
there  are  any  liipitations  applicable  to 
Wells  Fargo  with  respect  to  which  assets 
of  a  Plan  may  b«  invested  in  the  Funds, 
and  if  so,  the  na  ture  of  such  limitations; 
and 

(5)  Upon  request  of  the  Second 
Fiduciary,  a  copy  of  the  proposed 
exemption  and/  at  a  copy  of  the  final 
exemption,  if  gruited,  once  such 
dociunents  are  published  in  the  Federal 
Register.  ! 

(g)  On  the  ba^s  of  the  prospectus  and 
disclosiu-e  referfed  to  in  paragraph  (f)  of 
this  Section  11,  t^e  Second  Fiduciary 
gives  prior  approval  for  such  purchases, 
holdings  and  sa^es  of  Fimd  shares 
through  Conversion  Transactions  that  is 
consistent  with  the  responsibilities 
obligations,  andl  duties  imposed  on 
fiduciaries  by  P^  4  of  Title  I  of  the  Act. 
Such  approval  liiust  be  in  accordance 
with  the  provisijons  of  Prohibited 
Transaction  Exemption  (PTE)  77-4  (42 
FR  18732,  April)  8, 1977)  or  its 
successor,  as  it  tnay  be  amended  from 
time  to  time.      | 

(h)  The  authorization,  described  in 
paragraph  (g)  of  this  Section  n,  is 
terminable  at  will  by  the  Second 
Fiduciary  of  a  P)an,  without  penalty  to 
such  Plan.  Such  termination  will  be 
effected  by  Wells  Fargo  redeeming  the 
shares  of  the  Fuhd  held  by  the  affected 
Plan  by  the  close  of  the  business  day 
following  the  d^te  of  receipt  by  Wells 
Fargo,  either  byimail,  hand  delivery, 
facsimile,  or  other  available  means  of 
written  communication  at  the  option  of 
the  Second  Fiduciary,  of  the  termination 
form  (the  Termination  Form),  as  defined 


in  paragraph  (i)  of  Section  III  below,  or 
any  other  written  notice  of  termination: 
provided  that  if,  due  to  circumstances 
beyond  the  control  of  Wells  Fargo,  the 
sale  cannot  be  executed  within  one 
business  day.  Wells  Fargo  shall  have 
one  additional  business  day  to  complete 
such  redemption. 

(i)  Each  Plan  satisfies  either  (but  not 
both)  of  the  following: 

(1)  For  a  Plan  for  which  Wells  Fargo 
serves  as  a  non-discretionary  trustee,  the 
Plan  does  not  pay  any  Plan-level 
investment  management  fees, 
investment  advisory  fees,  or  similar  fees 
to  Wells  Fargo  with  respect  to  Plan 
assets  invested  in  the  Fimds.  (This 
condition  does  not  preclude  the 
payment  of  investment  advisory  fees  or 
similar  fees  by  a  Fund  to  Wells  Fargo 
under  the  terms  of  its  investment 
advisory  agreement  adopted  in 
accordance  with  section  15  of  the  1940 
Act,  nor  does  it  preclude  the  payment 
of  fees  for  Secondary  Services  to  Wells 
Fargo  pursuant  to  a  duly  adopted 
agreement  between  Wells  Fargo  and  the 
Funds.) 

(2)  For  a  Plan  for  which  Wells  Fargo 
serves  as  a  discretionary  fiduciary  (i.e., 
a  trustee  or  investment  manager),  such 
Plan  pays  Wells  Fargo  an  investment 
advisory  fee  based  on  total  Plan  assets 
bom  which  a  credit  has  been  subtracted 
representing  such  Plan's  pro  rata  share 
of  investment  advisory  fees  paid  by  the 
Funds.  (This  condition  also  does  not 
preclude  the  payment  of  fees  for 
Secondary  Services  to  Wells  Fargo 
pursuant  to  a  duly  adopted  agreement 
between  Wells  Farco  and  the  Funds.) 

(j)  In  the  event  of  an  increase  in  the 
rate  of  any  fees  paid  by  the  Funds  to 
Wells  Fargo  regarding  any  investment 
management  services,  investment 
advisory  services,  or  fees  for  similar 
services  that  Wells  Fargo  provides  to  the 
Fimds  over  an  existing  rate  for  such 
services  that  had  been  authorized  by  a 
Second  Fiduciary,  in  accordance  with 
paragraph  (g)  of  this  Section  11,  Wells 
Fargo  will,  at  least  30  days  in  advance 
of  the  implementation  of  such  increase, 
provide  a  written  notice  (which  may 
take  the  form  of  a  proxy  statement, 
letter,  or  similar  communication  that  is 
separate  from  the  prospectus  of  the 
Fund  and  which  explains  the  nature 
and  amount  of  the  increase  in  fees)  to 
the  Second  Fiduciary  of  each  of  the 
Plans  invested  in  a  Fund  which  is 
increasing  such  fees.  Such  notice  shall 
be  accompanied  by  the  Termination 
Form,  as  defined  in  paragraph  (i)  of 
Section  III  below. 

(k)  In  the  event  of  an  addition  of  a 
Secondary.  Service,  as  defined  in 
paragraph  (g)  of  Section  III  below, 
provided  by  Wells  Fargo  to  the  Fund  for 


which  a  fee  is  charged  or  an  increase  in 
the  rate  of  any  fee  paid  by  the  Funds  to 
Wells  Fargo  for  any  Secondary  Service, 
as  defined  in  paragraph  (h)  of  Section  III 
below,  that  results  either  from  an 
increase  in  the  rate  of  such  fee  or  from 
the  decrease  in  the  number  or  kind  of 
services  performed  by  Wells  Fargo  for 
such  fee  over  an  existing  rate  for  such 
Secondary  Service  which  had  been 
authorized  by  the  Second  Fiduciary  of 
a  Plan,  in  accordance  with  paragraph  (g) 
of  this  Section  II,  Wells  Fargo  will,  at 
least  30  days  in  adveince  of  the 
implementation  of  such  additional 
service  for  which  a  fee  is  charged  or  fee 
increase,  provide  a  written  notice 
(which  may  take  the  form  of  a  proxy 
statement,  letter,  or  similar 
commimication  that  is  separate  frt)m  the 
prospectus  of  the  Fund  and  which 
explains  the  natvue  and  amount  of  the 
additional  service  for  which  a  fee  is 
charged  or  the  nattire  and  amoiuit  of  the 
increase  in  fees)  to  the  Second  Fiduciary 
of  each  of  the  Plans  invested  in  a  Fund 
which  is  adding  a  service  or  increasing 
fees.  Such  notice  shall  be  accompanied 
by  the  Termination  Form,  as  defined  in 
paragraph  (i)  of  Section  III  below. 

(1)  The  Second  Fiduciai-y  is  supplied 
with  a  Termination  Form  at  the  times 
specified  in  paragraphs  (j),  (k)  and  (m) 
of  this  Section  II  with  instructions 
regarding  the  use  of  such  Termination 
Form  including  the  following 
information — 

(1)  The  authorization  is  terminable  at 
will  by  any  of  the  Plans,  without 
penalty  to  such  Plans.  Such  termination 
will  be  effected  by  Wells  Fargo 
redeeming  shares  of  the  Fimd  held  by 
the  Plans  requesting  termination  within 
one  business  day  following  the  date  of 
receipt  by  Wells  Fargo,  either  by  mail, 
hand  delivery,  facsimile,  or  other 
available  means  at  the  option  of  the 
Second  Fiduciary,  of  the  Termination 
Form  or  any  other  written  notice  of 
termination;  provided  that  if,  due  to 
circumstances  beyond  the  control  of 
Wells  Fargo,  the  redemption  of  shares  of 
such  Plans  cannot  be  executed  within 
one  business  day,  Wells  Fargo  shall 
have  one  additional  business  day  to 
complete  such  redemption;  and 

(2)  Failure  by  the  Second  Fiduciary  to 
retvun  the  Termination  Form  on  behalf 
of  a  Plan  will  be  deemed  to  be  an 
approval  of  the  additional  Secondary 
Service  for  which  a  fee  is  charged  or 
increase  in  the  rate  of  any  fees,  if  such 
Termination  Form  is  supplied  pursuant 
to  paragraphs  (j)  and  (k)  of  this  Section 
n,  and  will  result  in  the  continuation  of 
the  authorization,  as  described  in 
paragraph  (h)  of  this  Section  n,  of  Wells 
Fargo  to  engage  in  the  transactions  on 
behalf  of  such  Plan. 
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(m)  The  Second  Fiduciary  is  supplied 
with  a  Termination  Form,  annually 
during  the  first  quarter  of  each  calendar 
year,  beginning  with  the  first  quarter  of 
the  calendar  year  that  begins  alter  the 
date  the  notice  granting  this  proposed 
exemption  is  published  in  the  Federal 
Register  and  continuing  for  each 
calendar  year  thereafter;  provided  that 
the  Termination  Form  neied  not  be 
supphed  to  the  Second  Fiduciary, 
pursuant  to  paragraph  (m)  of  this 
Section  11,  sooner  than  six  months  after 
such  Termination  Form  is  supplied 
pursuant  to  paragraphs  (j)  and  (k)  of  this 
Section  II,  except  to  the  extent  required 
by  said  paragraphs  (j)  and  (k)  of  this 
Section  II  to  disclose  an  additional 
Secondary  Service  for  which  a  fee  is 
charged  or  an  increase  in  fees. 

(nKl)  With  respect  to  each  of  the 
Fimds  in  which  a  Plan  invests,  Wells 
Fargo  will  provide  the  Second  Fiduciary 
of  such  Plan: 

(A)  At  least  annually  with  a  copy  of 
an  updated  prospectus  of  such  Fund; 

(Bj  Upon  the  request  of  such  Second 
Fiduciary,  with  a  report  or  statement 
(which  may  take  the  form  of  the  most 
recent  financial  report,  the  current 
statement  of  additional  information,  or 
some  other  written  statement)  which 
contains  a  description  of  all  fees  paid  by 
the  Fund  to  Wells  Fargo;  and 

(2)  With  respect  to  each  of  the  Fimds 
in  which  a  Plan  invests,  in  the  event 
such  Fimd  places  brokerage  transactions 
with  Wells  Fargo,  Wells  Fargo  will 
provide  the  Second  Fiduciary  of  such 
Plan  at  least  annually  with  a  statement 
specifying: 

(A)  The  total,  expressed  in  dollars,, 
brokerage  commissions  of  each  Fund's 
investment  portfolio  that  are  paid  to 
Wells  Fargo  by  such  Fund; 

(B)  The  total,  expressed  in  dollars,  of 
brokerage  commissions  of  each  Fund's 
investment  portfolio  that  are  paid  by 
such  Fund  to  brokerage  firms  unrelated 
to  Wells  Fargo; 

(C)  The  average  lMt>kerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  to  Wells  Fargo  by 
each  portfolio  of  a  Fund;  and 

(O)  The  average  brokerage 
oxnmissions  per  share,  expressed  as 
cents  per  share,  paid  by  each  portfolio 
of  a  Fimd  to  brokera^  firms  unrelated 
to  Wells  Fargo. 

(o)  All  dealings  between  the  Plans  and 
any  of  the  Funds  are  on  a  basis  no  less 
favorable  to  such  Plans  than  deaUngs 
between  the  Funds  and  other 
shareholders  holding  the  same  class  of 
shares  as  the  Plans. 

(p)  Wells  Fargo  maintains,  for  a 
period  of  six  years,  in  a  manner  that  is 
convenient  and  accessible  for  audit  and 
examination,  the  records  necessary  to 


enable  the  persons,  described  in 
paragraph  (q)  of  Section  II  below,  to 
determine  whether  the  conditions  of 
this  proposed  exemption  have  been  met, 
except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
Wells  Fargo,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  6  year 
p>eriod;  and 

(2)  No  party  in  interest,  other  than 
Wells  Fargo,  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(q)  of  Section  II  below; 

(q)(l)  Except  as  provided  in  paragraph 
(q)(2)  of  this  Section  II  and 
notwithstanding  any  provisions  of 
subsection  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (p)  of  Section  n  above  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hoiu^  by 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service  or  the 
Securities  and  Exchange  Commission 
(the  SEC); 

(B)  Any  fiduciary  of  each  of  the  Plans 
who  has  authority  to  acquire  or  dispose 
of  shares  of  any  of  the  Funds  owned  by 
such  a  Plan,  or  any  duly  authorized 
employee  or  representative  of  such 
fiduciary;  and 

(C)  Any  participant  or  beneficiary  of 
the  Plans  or  duly  authorized  employee 
or  representative  of  siu:h  paiticiftant  or 
beneficiary; 

(2)  None  of  the  persons  described  in 
paragraph  (q)(lHB)  and  (q)(l)(C)  of 
Section  II  shall  be  authorized  to 
examine  trade  secrets  of  Wells  Fargo,  or 
commercial  or  financial  information 
which  is  privileged  or  confidential. 

Section  in.  Definitions 

For  purposes  of  this  proposed 
exemption, 

(a)  The  term  "Wells  Fargo"  means 
Wells  Fargo  Bank,  N.A.  and  any  of  its 
affiliates,  as  defined  in  paragraph  (b)  of 
this  Section  III. 

(b)  An  "affiUate"  of  a  person  includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person. 

(2)  Any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 


(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
pohcies  of  a  person  other  than  an 
individual. 

(d)  The  term  "Fund"  or  "Funds" 
means  any  diversified  open-end 
investment  company  or  companies 
registered  under  the  1940  Act  for  which 
Wells  Fargo  serves  as  investment 
adviser  (including  sub-adviser),  and 
may  also  provide  custodial  or  other 
services  as  approved  by  such  Funds. 

(e)  The  term  "net  asset  value"  means 
the  amount  for  purposes  of  pricing  all 
purchases  and  redemptions  through  the 
Conversion  Transactions,  calculated  by 
dividing  the  value  of  all  securities, 
determined  by  a  method  adopted  by  the 
Fund's  board  of  directors  in  accordance 
with  the  1940  Act,  and  other  assets 
belonging  to  each  of  the  portfolios  in 
such  Fund,  less  the  UabiUties  charged  to 
each  portfolio,  by  the  number  of 
outstanding  shares. 

(f)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member 
of  the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  a  sister. 

(g)  The  term  "Second  Fiduciary" 
means  a  fiduciary  of  a  plan  who  is 
independent  of  and  unrelated  to  Wells 
Fargo.  For  purposes  of  this  exemption, 
the  Second  Fiduciary  will  not  be 
deemed  to  be  independent  of  and 
uiu«lated  to  Wells  Fargo  if 

(1)  Such  Second  Fiduciary  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  common  control  with  Wells 
Fargo; 

(2)  Such  Second  Fiduciary,  or  any 
officer,  director,  partner,  employee,  or 
relative  of  such  Second  Fiduciary  is  an 
officer,  director,  partner,  or  employee  of 
Wells  Fargo  (or  is  a  relative  of  such 
persons); 

(3)  Such  Second  Fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  from  Wells  Fargo  for 
his  or  her  own  personal  account  in 
connection  with  cmy  transaction 
described  in  this  proposed  exemption. 

If  an  officer,  director,  partner,  or 
employee  of  Wells  Fargo  (or  a  relative 
of  such  persons),  is  a  director  of  such 
Second  Fiduciary,  and  if  he  or  she 
abstains  from  participation  in  (A)  the 
choice  of  the  Plan's  investment 
manager/adviser,  (B)  the  approval  of  any 
purchase  or  redemption  by  the  Pltm  of 
shares  of  the  Fimds  through  a 
Conversion  Transaction,  and  (C)  the 
approval  of  any  change  of  fees  charged 
to  or  paid  by  the  Plan,  in  connection 
with  any  of  the  transactions  described 
in  Sections  I  and  II  above,  then 
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paragraph  (g)(^)  of  Section  III  above, 
shall  not  apply- 

(h)  The  term  "Secondary  Service" 
means  a  servic^,  other  than  an 
investment  matiagement,  investment 
advisory,  or  sirtiilar  service,  which  is 
provided  by  Wells  Fargo  to  the  Funds, 
including  but  act  limited  to  custodial, 
accounting,  brokerage,  administrative, 
or  any  other  s^vice. 

(i)  The  term  j'Termination  Form" 
means  the  form  supplied  to  the  Second 
Fiduciary,  at  tae  times  specified  in 
pcu-agraphs  (j),  (k)  and  (m)  of  Section  II 
above,  which  ebcpressly  provides  an 
election  to  the  Second  Fiduciary  to 
terminate  on  behalf  of  the  Plans  the 
authorizaticn.  described  in  paragraph 
(g)  of  Section  II.  Such  Termination  Form 
may  be  used  atj  will  by  the  Second 
Fiduciary  to  tehninate  such 
authorization  \Vithout  penalty  to  the 
Plans  and  to  ndtify  Wells  Fargo  in 
writing  to  effect  such  termination  by 
redeeming  the  shares  of  the  Fund  held 
by  the  Plans  requesting  termination  by 
the  close  of  the  business  day  following 
the  date  of  receipt  by  Wells  Fargo,  either 
by  mail,  hand  delivery,  facsimile,  or 
other  availablelmeans  at  the  option  of 
the  Second  Fiduciary,  of  written  notice 
of  such  request  for  termination; 
provided  that  if,  due  to  circumstances 
beyond  the  control  of  Wells  Fargo,  the 
redemption  cannot  be  executed  within 
one  business  dfiy.  Wells  Fargo  shall 
have  one  additional  business  day  to 
complete  such  redemption. 
EFFECTIVE  DATE:  If  granted,  this  proposed 
exemption  will  be  effective  September 
16,  1996  with  ijespect  to  the  Conversion 
Transactions  described  in  Section  I  and 
effective  as  of  the  date  of  the  grant  with 
respect  to  Tranisactions  Involving  the 
Receipt  of  Fees,  as  described  in  Section 
II. 

Preamble 

On  April  4.  ^996,  the  Department 
granted  PTE  9^54  at  61  FR  37933.  PTE 
96-54  permitted,  effective  July  2, 1993 
until  October  ij,  1993,  the  in-ldnd 
transfer  of  all  dr  a  pro  rata  portion  of 
assets  of  Plans  that  were  held  in  certain 
CIFs  maintained  by  Wells  Fargo  to 
certain  Funds  advised  by  Wells  Fargo, 
in  exchange  fo^  shares  of  the  Funds,  in 
connection  wit^  the  partial  termination 
of  the  CIFs.  Thfe  assets  transferred 
consisted  of  stock,  U.S.  Treasury 
obligations,  otlier  government  and 
agency  obligations,  certain  fixed  income 
obligations,  asset-backed  securities  and 
other  securities.  The  Department  made 
a  decision  to  bifurcate  the  original 
exemption  request  thereby  exempting 
the  transaction:  described  in  PTE  96-54. 
The  Dep>artmeilt  also  provided  no 
exemptive  reliif  in  PTE  96-54  for 


transactions  involving  the  receipt  of  fees 
by  Wells  Fargo  from  the  Funds  beyond 
that  provided  under  PTE  77-4.  ^ 

In  its  amended  exemption  request, 
Wells  Fargo  has  agreed  to  modify  the 
original  application  so  that  it  will  apply 
to  current  and  future  Conversion 
Transactions  and  to  implement  a 
"negative  consent"  procedure  with 
respect  to  fees  paid  to  Wells  Fargo  by 
the  Funds  (i.e..  Transactions  Involving 
the  Receipt  of  Fees).  If  granted,  the 
proposed  exemption  will  be  effective  as 
of  September  16, 1996  with  respect  to 
the  Conversion  Transactions  and 
effective  on  the  date  the  grant  notice  is 
published  in  the  Federal  Register  for 
Transactions  Involving  the  Receipt  of 
Fees. 

Summary  of  Facts  and  Representations 

Description  of  the  Parties 

1 .  Wells  Fargo,  which  is  located  in 
San  Francisco.  California,  is  a  wholly 
owned  subsidiary  of  Wells  Fargo  & 
Company  (WFC)  and  the  seventh  largest 
commercial  bank  in  the  United  States. 
Wells  Fargo  currently  serves  as  a 
fiduciary  with  respect  to  the  assets  of 
certain  Plans.  As  of  January  15, 1999, 
Wells  Fargo  had  approximately  $15 
billion  under  management.  Wells  Fargo 
also  serves  as  a  trustee  of  certain  CIFs 
and  as  the  investment  adviser  or  sub- 
adviser  with  respect  to  the  Fimds  that 
are  described  below. 

Effective  December  31. 1995,  WFC 
and  its  affiliates  sold  certain  elements  of 
their  institutional  trust  business, 
including  interests  in  other  entities  to 
Barclays  Bank  PLC  (Barclays).  These 
entities  were  subsequently  reorganized 
primarily  into  Barclays  Global  Fund 
Advisors.  In  addition  to  the  Barclays' 
transaction,  effective  January  23, 1996, 
First  Interstate  Bancorp,  a  bank  holding 
company  (First  Interstate),  merged  into 
WFC.  with  the  latter  as  the  surviving 
entity.  Effective  April  1.  1996,  First 
Interstate's  wholly  owned  subsidiary. 
First  Interstate  Bank  of  California,  N.A., 
was  merged  into  Wells  Fargo.  Although 
First  Interstate's  bank  subsidiaries  in  six 
other  states  also  merged  into  Wells 
Fargo  in  J\me  1996,  several  former  First 
Interstate  bank  subsidiaries  in  other 
states  currently  remain  as  separate 
subsidiaries  of  WFC.  These  First 
Interstate  entities  have  also  been  made 
parties  to  this  exemption  request. 

2.  The  Plans,  as  well  as  those  that  may 
invest  in  the  future,  consist  of  various 


^In  relevant  part.  PTE  77-4  permits,  under 
certain  conditions,  the  purchase  and  sale  by  an 
employee  benefit  plan  of  shares  of  a  registered 
open-end  investment  company  when  a  fiduciary 
with  respect  to  such  plan  is  also  the  investment 
adviser  for  the  investment  company. 


pension  plans  as  defined  in  section  3(2) 
of  the  Act,  independently-sponsored 
pension  and  profit  sharing  plans, 
qualified  plans  of  owner-employees  and 
welfare  plans,  as  defined  in  section  3(1) 
of  the  Act.  The  Plans  do  not  include  any 
plans  sponsored  by  Wells  Fargo. ' 

3.  The  CIFs  are  various  portfolios  of 
the  Wells  Fargo  Bank  Collective 
Investment  Funds  for  Business 
Retirement  Programs  and  the  Wells 
Fargo  Bank  Collective  Investment  Funds 
for  BRP  Retirement  Plans  *  and  similar 
CIFs  that  may  be  formed  in  the  future 
for  which  Wells  Fargo  serves  as  trustee 
and  manager.  (Any  CIFs  acquired  as  part 
of  the  First  Interstate  transaction  have 
been  and  will  be  merged  into  the  Wells 
F^o  CIFs.) 

The  CIFs  were  formed  effective  April 
1, 1995  with  the  assets  spun  off  from  the 
Wells  Fargo  Investment  Funds  for 
Employee  Retirement  Plans  in 
anticipation  of  the  Barclays  transaction. 
Many  of  the  CIFs  invest  as  "feeder" 
funds  in  counterpart  to  Wells  Fargo 
"master"  funds.  Under  this 
arrangement,  the  master  fund  holds  all 
of  the  investment  assets  while  the  feeder 
fund  invests  in  the  master  fund  and 
does  not  hold  the  actual  investment 
property  but  instead  holds  interests  in 
the  master  fund.  Plans  have  the  option 
of  investing  either  directly  in  the  master 
fund  or  indirectly,  by  investing  in  the 
feeder  fund  which  will  then  invest  in 
the  master  fund.' 

The  CIFs  described  herein  relate  only 
to  those  CIFs  for  which  a  Wells  Fargo  • 
affiliate  serves  as  trustee/manager  and/ 
or  investment  adviser.  These  CIFs  are 
identified  as  follows: 

Wells  Fargo  Bank  Collective  Investment 
Funds  for  Business  Retirement  Programs 
(BRP) 

•  '  'Feeder"  CIFs  for  BRP  Employee 
Retirement  Plans — 


'The  Department  herein  is  not  proposing  relief 
for  any  transaction  afforded  relief  by  Section  404(c] 
of  the  Act. 

'The  applicant  represents  that  the  Wells  Fargo 
Bank  Collective  Investment  Funds  for  Business 
Retirement  Plans  do  not  charge  a  fee  whereas  the 
Wells  Fargo  Bank  Collective  Investment  Funds  for 
BRP  Retirement  Plans  charges  a  management  fee  of 
75  basis  points. 

'  It  is  represented  that  the  primary  benefit  of  the 
master-feeder  arrangement  is  the  flexibility  it  offers 
clients  of  Wells  Fargo  with  respect  to  the  payment 
of  investment  management  fees  while  allowing  a 
pooling  of  a  larger  group  of  assets.  A  master-feeder 
arrangement  gives  a  plan  the  option  of  having  the 
plan,  or  the  plan  sponsor,  pay  the  investment 
management  fee  directly  to  the  investment  manager 
if  Plan  assets  are  invested  in  the  master  fund  (in 
which  case  the  investment  management  fee  would 
be  paid  at  the  plan-level)  or  having  the  investment 
management  fee  paid  out  of  the  Plan's  assets 
invested  in  the  fund  assuming  plan  assets  are 
invested  in  the  feeder  fund  (in  which  case  the 
investment  management  fee  would  be  paid  at  the 
feeder  fund-level). 
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Asset  Allocation  Fund, 

Bond  Index  Fund, 

U.S.  Treasury  Allocation  Fund, 

S&P  500  Stock  Fund. 

S&P  MidCap  Stock  Fund, 

Equity  Value  Fund, 

Money  Market  Fund, 

Extended  Market  Fund, 

International  Equity  Fund, 

Income  Accumulation  Fund, 

Core  Bond  Fund, 

Growth  Stock  Fund, 

Short-Intennediate  Term  Fund, 

Small  Capitalization  Growth  Fund. 

The  14  foregoing  CIFs.  other  than  the 
Money  Market  Fund,  are  "shadow"  or 
"feeder"  funds  that  are  managed  by 
Wells  Fargo.  These  CIFs  invest  in 
counterpart  "master"  collective 
investment  trusts  that  are  also  managed 
by  Wells  Fargo. 

•  "Master"  CIFs  for  BRP  Retirement 
Plans- 
Core  Bond  Fund  for  BRP  Retirement 

Plans, 
Growth  Stock  Fund, 
Short-Intermediate  Term  Fund, 
Small  Capitalization  Growth  Fund. 

The  aforementioned  4  CIFs  are 
"master"  funds  that  are  managed  by 
Wells  Fargo.  These  CIFs  invest  directly 
in  portfolio  seciuities.  Wells  Fargo  BRP 
Plan  clients  invest  directly  in  these 
QFs. 

Wells  Fargo  Bank  Collective  Investment 
Funds  for  BRP  Retirement  Plans 

•  "Feeder  CIFs"  for  BRP  Retirement 
Plans- 
Asset  Allocation, 

Bond  Index  Fund, 
U.S.  Treasury  Allocation  Fund, 
S&P  500  Stock  Fund. 
International  Equity  Fimd. 

The  above-mentioned  5  CIFs  are 
"shadow"  or  "feeder"  funds  that  are 
managed  by  Wells  Fargo.  These  CIFs 
invest  in  counterpart  "master" 
collective  investment  trusts  that  are 
managed  by  Wells  Fargo.  The  CIFs  are 
distinct  from  the  parallel,  but  similarly- 
named  counterpart  Funds  for  BRP 
Employee  Retirement  Plans  (also  listed 
above]  and.  as  also  noted  previously, 
have  different  fee  arrangements. 

4.  The  Mutual  Funds  to  which  the 
requested  exemption  will  apply  are 
certain  investment  portfolios  of  the 
Stagecoach  Funds,  Inc.  (the  Stagecoach 
Fimds),  the  Overland  Express  Funds, 
Inc.  (the  Overland  Funds),  certain 
corresponding  master  funds  in  which 
these  Funds  may  invest  (e.g.,  the 
MasterWorks  Fimds),  and  to  any  similar 
Fvmds  for  which  Wells  Fargo  or  any  of 
its  affiliates  may  provide  investment 
advisory  and  other  services.  The  Funds 
are  being  offered  to  Plan  investors  at  no 
load. 


(a)  The  Stagecoach  Funds  constitute 
an  open-end  management  investment 
company  that  was  organized  as  a 
Maryland  corporation  on  September  9. 
1991  and  registered  under  the  1940  Act. 
Currently,  the  Stagecoach  Funds 
comprise  25  portfolios,  some  of  which 
are  "feeder"  portfolios  that  invest  in  the 
Master  Investment  Trust,  an  open-end 
investment  company  organized  as  a 
Delaware  business  trust  on  August  15, 
1991  and  registered  under  the  1940  Act. 
Wells  Fargo  serves  as  investment 
adviser  to  all  of  the  Stagecoach  Funds. 
For  those  Fund  portfolios  that  operate 
under  the  master-feeder  structure,  all 
advisory  services  are  performed  at  the 
master  fund-level  by  Wells  Fargo.  Under 
such  circumstances,  the  feeder  funds 
have  no  investment  adviser. 

The  portfolios  of  the  Stagecoach 
Funds  are  presented  below.  As  noted, 
some  of  the  feeder  Funds  may  invest  in 
the  Master  Investment  Trust  through  a 
series  of  master  portfoUos  (the  Master 
Portfolios)  having  objectives  similar  to 
the  affected  Funds.  Other  Fimds  may 
not  be  used  by  Plans  as  investment 
vehicles. 

Portfolios  for  the  Stagecoach  Funds 

Money  Market  Mutual  Fund* 

Aggressive  Growth  Fund 

Balanced  Fimd* 

Corporate  Stock  Fund 

Diversified  Income  Fund 

Equity  Value  Fund* 

Growth  &  Income  Fund* 

Small  Cap  Fund* 

Asset  Allocation  Fimd* 

U.S.  Government  Allocation  Fund 

CaUfomia  Tax-Free  Money  Market 

Fund** 
Government  Money  Market  Fund 
National  Tax-Free  Money  Market 

Fund** 
Treasury  Money  Market  Mutual  Fund* 
Prime  Money  Market  Mutual  Fund* 
Arizona  Tax-Free  Bond  Fund 
Cahfomia  Tax-Free  Bond  Fund** 
Cahfomia  Tax-Free  Income  Fund** 
Ginnie  Mae  Fund* 
Intermediate  Bond  Fund 
Short-Intermediate  U.S.  Government 

Income  Fund* 
Money  Market  Trust* 
National  Tax-Free  Fund 
Oregon  Tax-Free  Fund 
Cahfomia  Tax-Free  Money  Market  Trust 

'Feeder  Fund  investing  in  the  Master 
Investment  Trust  through  a  comparable 
Master  Portfoho. 

**Fund  generally  not  used  by  a  Plan  as  an 
investment  vehicle. 

For  investment  advisory  services 
rendered  to  the  Stagecoach  Funds, 
Wells  Fargo  is  paid  an  annualized 
investment  advisory  fee  ranging  fi-om 
0.20  percent  of  the  average  daily  net 


assets  of  the  National  Tax-Free  Money 
Market  Fund  to  0.60  percent  of  the 
average  daily  net  assets  of  the  Small  Cap 
Master  Portfolio  which  holds  the  assets 
of  the  Small  Cap  Fund. 

(b)  The  Overland  Funds  constitute  an 
open-end  management  investment 
company  that  has  been  organized  as  a 
Maryland  corporation  on  April  27, 1987 
and  registered  under  the  1940  Act.  At 
present,  the  Overland  Funds  consist  of 
15  portfolios,  some  of  which  are  feeder 
portfolios  that  also  invest  in  the  Master 
Investment  Trust.  Wells  Fargo  serves  as 
investment  adviser  to  all  of  the 
Overland  Funds.  For  those  portfolios  of 
the  Overland  Funds  that  operate  under 
the  master-feeder  structure,  all  advisory 
services  are  performed  at  the  master- 
fund  level  through  comparable  Master 
Portfolios.  Again,  under  such 
circumstances,  the  feeder  Fimds  would 
have  no  investment  adviser. 

Portfolios  for  the  Overland  Funds 

Asset  Allocation  Fund 
California  Tax-Free  Bond  Fund** 
Cahfomia  Tax-Free  Money  Market 

Fund** 
Money  Market  Fund 
Municipal  Income  Fund* 
National  Tax-Free  Institutional  Money 

Market  Fund** 
Overland  Sweep  Fund** 
Short-Term  Government-Corporate 

Income  Fund* 
Short-Term  Municipal  Income  Fund* 
Strategic  Growth  Fund* 
U.S.  Government  Income  Fund 
U.S.  Treasury  Money  Market  Fund 
Variable  Rate  Government  Funds 
Index  Allocation  Fund* 
Small  Cap  Strategy  Fund* 

'Feeder  Fund  investing  in  the  Master 
Investment  Trust  through  a  comparable 
Master  Portfolio. 

•*Fund  generally  not  used  by  a  Plan  as  an 
investment  vehicle. 

For  investment  advisory  services 
provided  to  those  Overland  Funds  that 
are  available  to  Plan  investors,  Wells 
Fargo  is  paid  an  annualized  investment 
advisory  fee  ranging  from  0.25  percent 
of  the  average  daily  net  assets  of  the 
U.S.  Treasury  Money  Market  Fund  to 
0.70  percent  of  the  average  daily  net 
assets  of  the  Asset  Allocation  Fund. 

In  addition,  to  investment  advisory 
services,  Wells  Fargo  may  provide 
certain  non-advisory  or  Secondary 
Services  to  the  Stagecoach  Funds  and 
Overland  Funds  for  which  it  is 
separately  compensated  at  the  "Fund" 
or  "feeder"  Fund  level,  in  the  case  of  a 
master-feeder  arrangement.*  Currently. 


'Because  of  the  manner  in  which  fees  are 
structured  under  the  aforementioned  master-feeder 
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these  annualizi  td  fees  and  their 

respective  rang  es  can  be  summarized  as 

follows: 

•Custodial  Sennces,  0.0167  percent  plus 
certain  transaction  charges  according 
to  published  schedules  {e.g.,  wire 
transfers). 

•Portfolio  Accounting,  0.070  percent  of 
the  first  $50  million.  0.045  percent  of 
the  next  $50  million  and  0.2  percent 
of  any  excess. 

•Transfer  Agency  Services,  0  percent  or 
0.02  percent  j( Overland  Funds  and 
Stagecoach  Money  Market  Funds)  to 
0.06  percent  |[other  Stagecoach 
Funds). 

•Shareholder  Servicing,  0  percent 
(Overland  aiid  certain  Stagecoach 
Funds)  to  0.25  percent  (certain 
Stagecoach  Funds). 

•Subadministr^tion,  0.04  percent  of  the 
0.06  percent  jfee  paid  to  Stephens,  Inc. 
as  administrator.  Some  of  the 
subadministiation  services  performed 
by  Wells  Farco  include  maintaining 
and  preserving  the  records  of  the 
Funds,  tracking  authorized  versus 
issued  share^.  furnishing  statistical 
and  research  data,  and  coordinating 
(or  assisting  n)  the  preparation  and 
filing  with  the  SEC  of  registration 
statements,  notices,  reports  and  other 
materials  required  to  be  filed  under 
applicable  laivs. 

The  Conversion  Transactions 

5.  Besides  the  Conversion 
Transactions  tljat  were  described  in  PTE 
96-54.  on  September  16.  1996.  Wells 
Fargo  began  offering  Flans  shares  of  the 
Funds  as  an  investment  vehicle 
alternative  to  u^iits  in  the  CIFs. 
Although  Well$  Fargo  intends  that  the 
CIFs  and  their  Corresponding  Funds  will 
be  identical  froin  the  standpoint  of  their 
investment  objectives,  it  anticipates  that 
the  Fund  optioh  will  be  selected  by 
Plans  that  desiie  to  obtain  daily  price 
quotations  and  ease  of  trading. 
Therefore,  Wei  s  Fargo  is  providing  each 
Plan  the  opporl  unity  to  designate  one  or 
more  Funds  in  lieu  of  the  parallel  CIFs 
for  investment  purposes  with  respect  to 
part  or  all  of  thi  j  assets  of  the  Plan.  The 
decision  to  engage  in  a  Conversion 
Transaction  is  i  ;ubject  to  the  review  and 
approval  of  a  S  jcond  Fiduciary. 

In  addition.  Wells  Fargo  represents 
that  it  may  cho  ase  to  terminate  one  or 
more  CIFs  if  thi  j  CIF  does  not  have  a 
sufficient  numi  ter  of  investors  to  make 
it  economicall)  viable.  Further.  Wells 
Fargo  proposesi  that  from  time  to  time  it 
may  be  appropriate  for  an  individual 
Plan  for  which  Wells  Fargo  serves  as  a 


arrangements.  Wells 
does  not  receive  an  r 
renders  to  the  Func  s. 


Fargo  has  confirmed  that  it 
double  fees  for  the  services  it 


fiduciary  to  transfer  all  or  a  pro  rata 
share  of  its  assets  that  are  held  in  a 
custodial  Accoimt  with  Wells  Fargo,  in- 
kind,  to  any  of  the  Funds  in  exchange 
for  shares  of  such  Fvmds.  In  this  regard, 
in  the  case  of  an  in-kind  exchange 
between  an  individual  Plan  whose 
portfolio  consists  of  common  stock, 
money  market  securities  and  real  estate 
and  a  Fimd  that  invests  only  in  common 
stock  and  money  market  securities,  the 
Conversion  Transaction  would  involve 
all  or  a  pro  rata  share  of  the  common 
stock  and  money  market  securities  held 
by  the  Plan,  if  the  stock  and  securities 
are  eligible  for  purchase  by  the  Fund 
and  would  not  involve  the  transfer  or 
exchange  of  the  real  estate  holdings  of 
the  Plan.  No  brokerage  commissions  or 
other  fees  or  expenses  (other  than 
customary  transfer  charges  paid  to 
parties  other  than  Wells  Fargo  or  its 
affiliates)  have  been  or  will  be  charged 
to  the  Plans  in  connection  with  any  of 
the  Conversion  Transactions  and  the 
acquisition  of  shares  of  the  Funds  by  the 
investing  Plans. 

Finally,  to  avoid  potentially  large 
brokerage  expenses  that  would 
otherwise  be  incurred.  Wells  Fargo 
proposes  that  an  exchange  of  Plan 
interests  in  a  CIF  for  shares  in  a 
corresponding  Fund  (or  a  direct 
exchange  of  securities  between  a  Plan 
and  a  Fund  as  previously  described) 
may  be  effected  by  means  of  a  direct 
transfer  to  the  Fund  of  the  Plan's 
proportionate  interest  in  the  CIF  (or  of 
the  securities),  in  exchange  for  the 
issuance  of  Fund  shares.  In  this  regard, 
the  Plan's  proportionate  interest  in 
certain  securities  investments  of  the  CIF 
would  be  transferred  directly.' 

6.  Wells  Fargo  represents  that  the 
Conversion  Transactions  are  ministerial 
transactions  performed  in  accordance 
with  pre-established  objective 
procedures  which  are  approved  by  the 
board  of  trustees  of  each  Fund.  Such 
procedures  require  that  assets 
transferred  to  a  Fund  (a)  be  consistent 
with  the  investment  objectives,  policies 
and  restrictions  of  the  corresponding 
portfolios  of  the  Fund,  (b)  satisfy  the 
applicable  requirements  of  the  1940  Act 
and  the  Code  and,  (c)  have  a  readily 
ascertainable  market  value.  In  addition, 
any  assets  that  are  transferred  will  be 


^  In  certain  cases,  a  Conversion  Transaction  will 
not  lake  place  to  the  extent  that  it  will  result  in  the 
creation  of  fractional  shares.  In  this  situation,  the 
number  of  shares  to  be  transferred  will  be 
automatically  (mechanically]  rounded  up  or  down 
to  the  next  nearest  whole  number.  For  this  purpose. 
Wells  Fargo  states  that  fractional  dollar  amounts 
ending  below  S0.005  and  fractional  share  amounts 
ending  below  0.5  will  be  rounded  downward  to  the 
next  lower  cent  or  whole  share,  respectively. 
Amounts  at  or  above  these  figures  will  be  rounded 
upward  to  the  next  higher  cent  or  whole  share. 


marketable  and  will  not  be  subject  to 
restrictions  on  resale.  Assets  which  do 
not  meet  these  requirements  will  be  sold 
in  the  open  market  through  an 
unaffiliated  brokerage  firm  prior  to  any 
Conversion  Transaction.  Fiulher,  prior 
to  entering  into  a  Conversion 
Transaction,  each  affected  Plan  will 
receive  certain  disclosures  ft-om  Wells 
Fargo  and  approve  such  transaction  in 
writing. 

Prior  to  a  Conversion  Transaction,  the 
assets  of  a  transferring  CIF  will  be 
reviewed  to  confirm  that  they  are 
appropriate  investments  for  the 
receiving  Fund.  If  any  of  the  assets  of  a 
CIF  cire  not  appropriate  for  its 
corresponding  Fund,  Wells  Fargo 
intends  to  sell  such  assets  in  the  open 
market  through  an  unaffiliated 
brokerage  firm. 

7.  As  noted  above,  on  September  16, 
1996.  Wells  Fargo  exchanged  all 
interests  in  the  Small  Capitalization 
Growth  "shadow"  or  feeder  CIF  for 
mutual  fund  shares  of  the  Stagecoach 
Small  Capitalization  Fund.  The  feeder 
CIF  held  interests  in  the  Small 
Capitalization  Growth  Fund,  which  was 
managed  by  Wells  Fargo  and  invested  in 
portfolio  securities.  The  Small 
Capitalization  Growth  Fund  consisted  of 
a  master  CIF  and  the  subject  feeder  CIF. 

The  transaction  involved  an  in-kind 
transfer  by  the  Plans  of  their  interests  in 
the  feeder  CIF  to  the  Fund  and  a 
simultaneous  transfer  of  such  interests 
to  the  master  CIF  in  exchange  for  all  of 
its  underlying  assets.  Wells  Fargo 
represents  that  the  Small  Capitalization 
CIF  assets  were  valued  for  purposes  of 
the  Conversion  Transaction  in 
accordance  with  Rule  17a-7  (see 
Representation  9)  such  that  the  value  of 
the  Fund  shares  received  by  the  CIF 
interest-holders  on  the  conversion  date 
was  equal  to  the  value  of  the  CIF 
interests  as  so  calculated.  All  interests 
in  the  Small  Capitalization  CIF  (both 
master  and  feeder)  were  transferred  in- 
kind  and  the  CIF  was  subsequently 
terminated.  Wells  Fargo  further 
represents  that  Plans  participating  in  the 
Small  Capitalization  CIF  were  provided 
notice  of  the  Conversion  Transaction 
and  every  Plan  affirmatively  elected  to 
participate  in  such  Conversion 
Transaction. 

Following  the  Conversion 
Transaction.  Wells  Fargo  states  that  it 
provided  Second  Fiduciaries  with 
written  confirmations  of  the  transaction. 
In  this  regard,  approximately  38 
business  days  after  the  Conversion 
Transaction,  Wells  Fargo  sent  each 
affected  Second  Fiduciary  written 
confirmation  of  the  identity  of  the  assets 
that  were  valued  for  purposes  of  the  in- 
kind  transfer  in  accordance  with  Rule 
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17a-7(b)(4),  the  price  determined  for 
such  assets  and  the  identity  of  each 
pricing  service  or  market  maker 
consulted  in  determining  their  value.* 
In  addition,  no  later  than  90  days  after 
the  Conversion  Transaction,  Well  Fargo 
sent  each  affected  Second  Fiduciary 
written  confirmation  of  (a)  the  number 
of  GIF  units  held  by  the  Plan  before  the 
Conversion  Transaction  (and  the  related 
per  unit  value  and  the  aggregate  dollar 
value  of  the  units  transferred);  and  (b) 
the  number  of  Fund  shares  received  by 
the  Plan  as  the  result  of  the  Conversion 
Transaction  (and  the  related  per  share 
net  asset  value  and  the  aggregate  dollar 
value  of  the  shares  received). 

Wells  Fargo  requests  that  the 
exemption  apply  retroactively  for  the 
Conversion  Transaction  that  took  place 
on  September  16, 1996  and 
prospectively  with  respect  to  any 
similar  Fimd  in  which  a  Plan  invests 
and  with  respect  to  which  Wells  Fargo 
or  any  of  its  affiliates  may  provide 
investment  advisory  and  other  services. 
For  this  purpose,  Wells  Fargo  represents 
that  all  other  future  Funds  to  which 
Wells  Fargo  will  serve  as  investment 
adviser  and  that  utilize  the  exemption 
will  assume  similar  investment 
structures  and  Plan  investments  therein 
will  be  subject  to  the  terms  and 
conditions  of  the  exemption. 

Advance  Disclosure/Approval 

8.  With  respect  to  each  Conversion 
Transaction,  Wells  Fargo  will  provide 
the  Second  Fiduciary  of  each  affected 
Plan  with  the  disclosures  required  by 
PTE  77^.  In  this  regard,  such 
information  will  include,  but  is  not 
limited  to,  (a)  a  current  prospectus  for 
the  Fund  in  which  the  Plan  is 
considering  investing;  (b)  a  statement 
describing  the  fees  that  are  to  be  paid  to 
Wells  Fargo  and  its  affiliates  and  to 
unrelated  parties,  including  the  nature 
and  extent  of  any  differential  between 
the  rates  of  the  fees;  and  (c)  the  reasons 
why  Wells  Fargo  considers  such 
investment  to  be  appropriate  for  the 
Plan.  In  addition,  upon  the  request  of 
the  Second  Fiduciary,  Wells  Fargo  will 
provide  a  copy  of  the  proposed 
exemption  and/or  a  copy  of  the  final 
exemption,  if  granted.  Based  on  the 
required  disclosures,  the  Second 
Fiduciary  wrill  approve,  in  writing,  the 
Conversion  Transaction,  including  the 
fees  to  be  paid  by  the  Funds  to  Wells 
Fargo. 


■The  securities  subject  to  valuation  under  Rule 
17(a)-7(b)(4)  include  all  securities  other  than 
"reported  securities"  as  the  term  is  deflned  in  Rule 
llAa3-l  under  the  Securities  Exchange  Act  of 
1934,  or  those  quoted  on  the  NASDAQ  system  or 
for  which  the  principal  market  is  an  exchange. 


Valuation  Procedures 

9.  The  assets  transferred  in 
connection  with  a  Conversion 
Transaction  will  consist  entirely  of  cash 
and  marketable  securities.  For  this 
purpose,  the  value  of  the  securities  in 
the  CIF  will  be  determined  based  on 
market  value  as  of  the  close  of  business 
on  the  last  business  date  prior  to  the 
transfer  (the  Valuation  Date).  The  values 
on  the  Valuation  Date  will  be 
determined  in  a  single  valuation  using 
the  valuation  procedures  described  in 
Rule  17a-7  under  the  1940  Act.  In  this 
regard,  the  "current  market  price"  for 
specific  types  of  CIF  securities  will  be 
determined  as  follows: 

(a)  If  the  security  is  a  "reported  security" 
as  the  term  is  defined  in  Rule  llAa3-l  under 
the  Securities  Exchange  Act  of  1934  (1934 
Act),  the  last  sale  price  with  respect  to  such 
security  reported  in  the  consolidated 
transaction  reporting  system  (the 
Consolidated  System)  for  the  Valuation  Date; 
or  if  there  are  no  reported  transactions  in  the 
Consolidated  System  that  day,  the  average  of 
the  highest  current  independent  bid  and  the 
lowest  current  independent  offer  for  such 
security  (reported  pursuant  to  Rule  llAcl-1 
under  the  1934  Act],  as  of  the  close  of 
business  on  the  Valuation  Date;  or 

(b)  If  the  security  is  not  a  reported  security, 
and  the  principal  market  for  such  security  is 
an  exchange,  then  the  last  sale  on  such 
exchange  on  the  Valuation  Date;  or  if  there 

is  no  re(>orted  transaction  on  such  exchange 
that  day,  the  average  of  the  highest  current 
independent  bid  and  lowest  current 
independent  offer  on  such  exchange  as  of  the 
close  of  business  on  the  Valuation  Date;  or 

(c)  If  the  security  is  not  a  reported  security 
and  is  quoted  in  the  NASDAQ  system,  then 
the  average  of  the  highest  current 
indef>endent  bid  and  lowest  current 
independent  offer  repwrted  on  Level  1  of 
NASDAQ  as  of  the  close  of  business  on  the 
Valuation  Date;  or 

(d)  For  all  other  securities,  the  average  of 
the  highest  current  independent  bid  and 
lowest  current  indep>endent  offer  as  of  the 
close  of  business  on  the  Valuation  Date, 
determined  on  the  basis  of  reasonable 
inquiry.  For  securities  in  this  category.  Wells 
Fargo  intends  to  obtain  quotations  from  at 
least  three  sources  that  are  either  broker- 
dealers  or  pricing  services  independent  of 
and  unrelated  to  Wells  Fargo  and,  where 
more  than  one  valid  quotation  is  available, 
use  the  average  of  the  quotations  to  value  the 
securities,  in  conformance  with 
interpretations  by  the  SEC  and  practice  under 
Rule  17a-7. 

The  securities  received  by  a  transferee 
Fund  portfoho  will  be  valued  by  such 
portfolio  for  purposes  of  the  transfer  in 
the  same  maimer  and  as  of  the  same  day 
as  such  securities  will  be  valued  by  the 
corresponding  transferor  CIF.  The  per 
share  value  of  the  shares  of  each 
portfolio  of  each  Fund  portfolio  issued 
to  the  CIFs  will  be  based  on  the 
corresponding  portfolio's  then-current 


net  asset  value.  Wells  Fargo  represents 
that  the  value  of  a  Plan's  investment  in 
shares  of  each  Fund  as  of  the  opening 
of  business  on  the  date  of  the 
Conversion  Transaction  will  be  not  less 
than  the  value  of  such  Plan's  investment 
in  the  CIF  as  of  the  close  of  business  on 
the  last  business  day  prior  to  the 
Conversion  Transaction. 

Not  later  than  30  business  days  after 
completion  of  a  Conversion  Transaction, 
Wells  Fargo  will  send  by  regular  mail  a 
written  confirmation  of  the  transaction 
to  each  affected  Plan.  Such  confirmation 
will  contain:  (a)  The  identity  of  each 
security  that  is  valued  in  accordance 
with  Rule  17a-7(b)(4),  as  described 
above;  (b)  the  price  of  each  such 
security  for  purposes  of  the  transaction; 
and  (c)  the  identity  of  each  pricing 
service  or  market  maker  consulted  in 
determining  the  value  of  such  securities. 

No  later  than  90  days  after  completion 
of  each  Conversion  Transaction,  Wells 
Fargo  will  mail  to  the  Plan  a  written 
confirmation  of  the  fair  market  value 
(i.e.,  the  Rule  17a-7  value)  of  the 
securities  held  by  the  Plan  immediately 
before  the  Conversion  Transaction  and 
the  nimiber  of  shares  in  each  Fimd  that 
are  held  by  the  Plan  following  the 
Conversion  Transaction  (and  the  related 
per  share  net  asset  value  and  the 
aggregate  dollar  value  of  the  shares 
received). 

Transactions  Involving  the  Receipt  of 
Fees  * 

10.  In  connection  with  the  Plans* 
investment  in  the  Funds,  Wells  Fargo 
represents  that  PTE  77-4  permits  it  to 
receive  fees  from  the  Funds  under  either 
of  two  circumstances:  (a)  Where  a  Plan 
does  not  pay  any  investment 
management,  investment  advisory,  or 
similar  fees  with  respect  to  the  assets  of 
such  Plan  invested  in  shares  of  a  Fund 
for  the  entire  period  of  such  investment; 
or  (b)  where  a  Plan  pays  investment 
management,  investment  advisory,  or 
similar  fees  to  Wells  Fargo  based  on  the 
total  assets  of  such  Plan  from  which  a 
credit  has  been  subtracted  representing 
such  Plan's  pro  rata  share  of  such 
investment  advisory  fees  paid  to  Wells 
Fargo  by  the  Fund.  As  such.  Wells  Fargo 
notes  that  there  may  be  two  levels  of 
fees — those  fees  which  a  Wells  Fargo 
affiliate  could  charge  to  the  Plans  for 
serving  as  trustee  with  investment 
discretion  or  as  investment  manager  (the 
Plan-level  fees);  and  those  fees  a  Wells 
Fargo  affiliate  could  charge  to  the  Funds 
(the  Fimd-level  fees)  for  serving  as 
investment  adviser,  custodian,  or 
service  provider. 

In  this  regard.  Wells  Fargo  states  that 
its  client  Plans  are  typically  subject  to 
standard  Plan-level  fee  schedules 
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covering  various  services  provided  by  it 
and/or  its  affiliates.  These  fees  are 
subject  to  negotiation  with  the 
individual  Plais.  Wells  Fargo  represents 
that  it  also  receives  investment 
management  fees  with  respect  to  the 
CIFs.  All  fees  are  disclosed  and 
approved  in  aqvance  as  part  of  the 
Plan's  fee  schedule  and  vary  from  GIF 
to  GIF.  Wells  Pargo  further  represents 
that  it  may  be  teimbursed  by  the  GIFs 
for  certain  direct  expenses  (e.g.,  charges 
of  outside  auditors). 

With  respect  to  Fund-level  fees.  Wells 
Fargo  represents  that  all  such  fees  are 
described  in  prospectuses  and  include 
investment  adf  isory  fees  that  are  paid  to 
Wells  Fargo  as  well  as  certain  fees  for 
Secondary  Services  provided  by  Wells 
Fargo  entities  Jsee  Representation  4). 
Wells  Fargo  states  that  it  does  not 
receive  any  IZb-l  Fees  in  cotmection 
with  the  trans^ions.  In  addition.  Wells 
Fargo  represents  that  the  Funds'  service 
providers  mayjbe  reimbursed  for  certain 
third-party  expenses. 

11.  Dependitig  upon  the  natiu*  of  its 
fiduciary  relationship  with  a  Flan,  Wells 
Fargo  currently  utilizes  the  following 
fee  structures:  I 

(a)  With  respect  to  Plans  for  which 
Wells  Fargo  s^es  as  a  nondiscretionary 
trustee,  such  Plans  pay  a  Plan-level  fee 
to  Wells  Fargo]  for  basic  administrative 
services.  The  ^ministrative  services 
include,  among  others.  Wells  Fargo's 
acting  as  custodian  of  the  assets  of  a 
Plan,  maintaining  the  records  of  a  Plan, 
preparing  periodic  reports  concerning 
the  status  of  the  Plan  and  its  assets,  and 
accounting  for  contributions,  benefit 
distributions,  and  other  receipts  and 
disbiu^ementa.'  Wells  Fargo  represents 
that  these  Plan-level  functions  are 
separate  and  qistinct  from  those  it 
performs  at  the  Fund-level.  At  the  Fund- 
level,  the  Walk  Fargo  is  receiving 
compensation  for  investment  advisory 
services  rendered  to  the  Funds.  In 
addition.  Wells  Fargo  is  retaining  fees 
for  providing  Secondary  Services  to  the 
Funds. 

(b)  For  Flan^  for  which  it  serves  as  a 
discretionary  fiduciary  (i.e.,  trustee  or 
investment  adviser).  Wells  Fargo 
presently  chaijges  an  overall  Plan-level 
management  we  that  Includes 
investment  minagement/investment 
advisory  servibes  in  addition  to  Plan- 
level  achninistrative  services.  Gurrently, 
the  standard  fee  is  95  basis  points.  For 
such  managec)  accounts,  Wells  Fargo  is 
utilizing  the  "fcredit"  or  "offset" 
approach  of  PTE  77-4,  i.e.,  it  charges  a 


»For  Plan-level  irustee  services.  Wells  Fsrgo  may 
be  paid  a  quarterli  fee  of  up  to  0.3O  percent  on  the 
Rrst  Si  million  oflAccount  assets.  0.15  percent 
based  on  the  next  39  million  of  Account  assets  and 
0.05  percent  on  th  e  balance. 


Plan-level  investment  management  fee 
based  on  total  assets  under  management 
from  which  an  advance  credit  is 
subtracted  representing  the  Plan's  pro 
rata  share  of  the  Fimd-level  investment 
advisory  fees  paid  to  Wells  Fargo.  In 
addition.  Wells  Fargo  proposes  to  retain 
fees  for  Secondary  Services  provided  to 
the  Funds. 

12.  Wells  Fargo  believes  that  the 
foregoing  fee  arrangements  comply  with 
PTE  77^  and  that  as  to  each  Plan,  the 
combined  total  of  all  Plan- level  and. 
Fund-level  fees  received  by  it  for  the 
provision  of  services  to  the  Plans  and  to 
the  Fimds  (with  respect  to  the  Plan's 
assets  Invested  in  the  Funds), 
respectively,  are  not  in  excess  of 
"reasonable  compensation"  within  the 
meaning  of  section  408(b)(2)  of  the 
Act.'o  However,  Wells  Fargo  notes  that 
there  is  one  difference  fi'om  PTE  77—4 
for  which  it  has  requested  exemptlve 
relief  from  the  Department.  In  this 
regard,  one  of  the  requirements  of  PTE 
77—4  has  been  that  any  future  change  in 
any  of  the  rates  of  fees  would  require 
prior  written  approval  by  the  Second 
Fiduciary  of  the  Plans  participating  in 
the  Funds.  Wells  Fargo  maintains  that 
where  many  Plans  participate  In  a  Fund, 
the  addition  of  a  service  or  any  good 
faith  increase  in  fees  cannot  be 
Implemented  until  written  approval  of 
such  change  is  obtained  from  every 
Second  Fiduciary.  Therefore,  Wells 
Fargo  proposes  to  follow  an  alternative 
"negative  consent"  procedure  set  out  in 
other  similar  exemptions  granted  by  the 
Department.  Wells  Fargo  believes  the 
negative  consent  procediu^  will  provide 
the  basic  safeguards  for  the  Plans  and  is 
more  efficient,  cost  effective,  and 
administratively  feasible  than  those 
contained  in  PTE  77-4. 

Specifically,  in  the  event  of  an 
increase  in  the  rate  of  any  investment 
management  fees.  Investment  advisory 
fees,  or  similar  fees,  the  addition  of  a 
Secondary  Service  for  which  a  fee  is 
charged,  or  an  increase  in  the  fees  for 
Secondary  Services  paid  by  the  Fimds 
to  Wells  Fargo  over  an  existing  rate  that 
had  been  authorized  by  the  Second 
Fiduciary,  Wells  Fargo  will  provide,  at 
least  30  days  in  advance  of  the 


'"The  fact  that  certain  transactions  and  fee 
arrangements  are  the  subject  of  an  administrative 
exemption  does  not  relieve  the  fiduciaries  of  the 
Plans  from  the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act.  Thus,  the 
Department  cautions  the  fiduciaries  of  the  Plans 
investing  in  the  Funds  that  they  have  an  ongoing 
duty  under  section  404  of  the  Act  to  monitor  the 
services  provided  to  the  Plans  to  assure  that  the  fees 
paid  by  the  Plans  for  such  services  are  reasonable 
in  relation  to  the  value  of  the  services  provided. 
Such  responsibilities  would  include  determinations 
that  the  services  provided  are  not  duplicative  and 
that  the  fees  are  reasonable  in  light  of  the  level  of 
services  provided. 


implementation  of  such  additional 
service  or  fee  Increase,  to  the  Second 
Fiduciary  of  the  Plans  Invested  in  such 
Fimd  a  written  notice  of  such  additional 
service  or  fee  increase,  (which  may  take 
the  form  of  a  proxy  statement,  letter,  or 
similar  communication  that  is  separate 
from  the  prospectus  of  the  Fund  and 
which  explains  the  nature  and  amount 
of  the  additional  service  or  the  natiue 
and  amount  of  the  increase  in  fees).  In 
this  regard,  such  increase  in  fees  for 
Secondary  Services  can  result  either 
fi'om  an  increase  in  the  rate  of  such  fee 
or  from  the  decrease  in  the  number  or 
kind  of  services  performed  by  Wells 
Fargo  for  such  fee  over  that  which  had 
been  authorized  by  the  Second 
Fiduciary  of  a  Plan.  Wells  Fargo 
believes  that  notice  provided  in  this 
way  will  give  the  Second  Fiduciary  of 
eadi  of  the  Plan  adequate  opportimity  to 
decide  whether  or  not  to  continue  the 
authorization  of  a  Plan's  Investment  in 
any  of  the  portfolios  of  the  Funds  in 
light  of  the  increase  in  Investment 
management  fees,  investment  advisory 
fees,  or  similar  fees,  the  addition  of  a 
Secondary  Service  for  which  a  fee  is 
charged,  or  the  increase  in  fees  for  any 
Secondary  Services.  In  addition.  Wells 
Fargo  represents  that  such  fee  Increase 
will  be  disclosed  to  the  Second 
Fiduciaries  in  an  amendment  of  or 
supplement  to  the  Fund's  prospectus  or 
in  the  Funds'  Statement  of  Additional 
Information,  to  the  extent  necessary  to 
comply  with  SEG  disclosure 
requirements. ' ' 

Authorization  Requirements  for  the 
Second  Fiduciary 

13.  The  written  notice  of  an 
additional  service  for  which  a  fee  is 
charged  or  a  fee  increase,  as  described 
in  Representation  12,  will  be 
accompanied  by  a  Termination  Form,  as 
defined  in  paragraph  (1)  of  Section  III, 
and  by  instructions  on  the  use  of  such 


■  ■  An  increase  in  the  amount  of  a  fee  for  an 
existing  Secondary  Service  (other  than  through  an 
increase  in  the  value  of  the  underlying  assets  in  the 
Funds)  or  the  imposition  of  a  fee  for  a  newly- 
established  Secondary  Service  shall  be  considered 
an  increase  in  the  rate  of  such  Secondary  Fee. 
However,  in  the  event  a  Secondary  Fee  has  already 
been  described  in  writing  to  the  Second  Fiduciary 
and  the  Second  Fiduciary  has  provided 
authorization  for  the  amount  of  such  Secondary 
Fee.  and  such  fee  was  waived,  no  further  action  by 
Wells  Fargo  would  be  required  in  order  for  Wells 
Fargo  to  receive  such  fee  in  the  same  amount  at  a 
later  time.  Thus,  for  example,  no  further  disclosure 
would  be  necessary  if  Wells  Fargo  had  received 
authorization  for  a  fee  for  custodial  services  from 
Plan  investors  and  subsequently  determined  to 
waive  the  fee  for  a  period  of  time  in  order  to  attract 
new  investors  but  later  charged  the  fee.  However, 
reinstituting  the  fee  at  an  amount  greater  than 
previously  disclosed  would  necessitate  Wells  Fargo 
providing  notice  of  the  fee  increase  and  a 
Termination  Form. 
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form,  as  described  in  paragraph  (1)  of 
Section  II,  which  expressly  provide  an 
election  to  the  Second  Fiduciaries  to 
terminate  at  will  any  prior 
authorizations  without  penalty  to  the 
Plans.  The  Second  Fiduciary  will  be 
supplied  with  a  Termination  Form 
annually  during  the  first  quarter  of  each 
calendar  year,  beginning  with  the  first 
quarter  of  the  calendar  year  that  begins 
after  the  date  the  grant  of  this  proposed 
exemption  is  published  in  the  Federal 
Register  and  continuing  for  each 
calendar  year  thereafter,  regardless  of 
whether  there  have  been  any  changes  in 
the  fees  payable  to  Wells  Fargo  or 
changes  in  other  matters  in  connection 
with  services  rendered  to  the  Funds. 
However,  if  the  Termination  Form  has 
been  provided  to  the  Second  Fiduciary 
in  the  event  of  an  increase  in  the  rate 
of  any  investment  management  fees, 
investment  advisory  fees,  or  similar 
fees,  an  addition  of  a  Secondary  Service 
for  which  a  fee  is  charged,  or  an 
increase  in  any  fees  for  Secondary 
Services  paid  by  the  Fund  to  Wells 
Fargo,  then  such  Termination  Form 
need  not  be  provided  again  to  the 
Second  Fiduciary  until  at  least  six 
months  have  elapsed,  unless  such 
Termination  Form  is  required  to  be  sent 
sooner  as  a  result  of  another  increase  in 
any  investment  management  fees, 
investment  advisory  fees,  or  similar 
fees,  the  addition  of  a  Secondary  Service 
for  which  a  fee  is  charged,  or  an 
increase  in  any  fees  for  Secondary 
Services. 

The  Termination  Form  will  contain 
instructions  regarding  its  use  which  will 
state  expressly  that  the  authorization  is 
terminable  at  will  by  a  Second 
Fiduciary,  without  penalty  to  any  Flan, 
and  that  failure  to  return  the  form  will 
be  deemed  to  be  an  approval  of  the 
additional  Secondary  Service  or  the 
increase  in  the  rate  of  any  fees  and  will 
result  in  the  continuation  of  all 
authorizations  previously  given  by  such 
Second  Fiduciary.  Termination  by  any 
Plan  of  authorization  to  invest  in  the 
Fimds  will  be  effected  by  Wells  Fargo 
redeeming  the  shares  of  the  Fund  held 
by  the  affected  Plan  by  the  close  of 
business  on  the  day  follov«ng  receipt  by 
Wells  Fargo,  either  by  mail,  hand 
delivery,  facsimile,  or  other  available 
means  at  the  option  of  the  Second 
Fiduciary,  of  the  Termination  Form  or 
any  other  written  notice  of  termination. 
If,  due  to  circumstances  beyond  the 
control  of  Wells  Fargo,  the  redemption 
cannot  be  executed  within  one  business 
day,  Wells  Fargo  shall  have  one 
additional  business  day  to  complete 
such  redemption. 


Conditions  for  Exemption 

14.  If  granted,  this  proposed 
exemption  will  be  subject  to  the 
satisfaction  of  certain  general  conditions 
that  will  further  protect  the  interests  of 
the  Plans.  For  example,  the  proposed 
transactions  are  subject  to  the  prior 
authorization  of  a  Second  Fiduciary, 
acting  on  behalf  of  each  of  the  Plans, 
who  has  been  provided  with  full  written 
disclosure  by  Wells  Fargo.  The  Second 
Fiduciary  will  generally  be  the 
administrator,  sponsor,  or  a  committee 
appointed  by  the  sponsor  to  act  as  a 
named  fiduciary  for  a  Plan. 

With  respect  to  disclosure,  the  Second 
Fiduciary  of  each  Plan  will  receive 
advance  written  notice  of  the  in-kind 
transfer  of  assets  of  the  Plan  or  the  GIF 
upon  termination  of  a  GIF  {with  respect 
to  any  Conversion  Transaction)  and  full 
written  disclosure  of  information 
concerning  the  Funds  (including  a 
current  prospectus  for  each  of  the  Funds 
and  a  statement  describing  the  fee 
structure),  consistent  vdth  the 
requirements  of  PTE  77-4,  as  well  as 
information  regarding  the  terms  and 
conditions  of  the  requested  exemption. 

On  the  basis  of  the  information 
disclosed,  the  Second  Fiduciary  will 
authorize  in  writing  the  investment  of 
assets  of  the  Plans  in  shares  of  the  Fund 
in  connection  with  the  transactions  set 
forth  herein  and  the  compensation 
received  by  Wells  Fargo  in  connection 
with  its  services  to  the  Funds.  For  any 
Conversion  Transaction,  the  Second 
Fiduciary's  written  authorization  will 
extend  to  only  those  investment 
portfolios  of  ihe  Funds  with  respect  to 
which  the  Plan  has  received  the  written 
disclosures  referred  to  above.  For  other 
investments,  written  authorization  may 
be  set  out  in  the  Plan  documents  or  the 
Plan's  investment  management 
agreement  as  contemplated  by  PTE  77- 
4,  provided  again  that  investment  in  any 
Fund  may  be  made  only  with  respect  to 
those  investment  portfolios  of  the  Funds 
with  respect  to  which  the  Plan  has 
received  the  UTitten  disclosures.  Having 
obtained  the  authorization  of  the 
Second  Fiduciary,  Wells  Fargo  will 
invest  the  assets  of  a  Plan  among  the 
portfolios  and  in  the  manner  covered  by 
the  authorization,  subject  to  satisfaction 
of  the  other  terms  and  conditions  of  this 
proposed  exemption. 

In  addition  to  the  disclosures 
provided  to  the  Plan  prior  to  investment 
in  any  of  the  Funds,  Wells  Fargo 
represents  that  it  will  routinely  provide 
at  least  annually  to  the  Second 
Fiduciary  updated  prospectuses  of  the 
Funds  in  accordance  with  the 
requirements  of  the  1940  Act  and  the 
SEG  rules  promulgated  thereunder. 


Further,  the  Second  Fiduciary  vrill  be 
supplied,  upon  request,  with  a  report  or 
statement  (which  may  take  the  form  of 
the  most  recent  financial  report  of  such 
Funds,  the  current  statement  of 
additional  information,  or  some  other 
written  statement)  which  contains  a 
description  of  all  fees  paid  by  the  Fund. 
Depending  upon  the  type  of  relationship 
(e.g.,  discretionary  or  non-discretionary) 
Wells  Fargo  has  with  the  Plan,  each 
Plan  will  be  advised  that  it  may  or  may 
not  be  required  to  pay  a  Plan-level 
investment  management  or  advisory  fee 
writh  respect  to  Plan  assets  invested  in 
the  Funds  and  that  Wells  Fargo  will 
receive  and  retain  fees  for  Secondary 
Services. 

Wells  Fargo  and  its  affiliates  currently 
do  not  execute  securities  brokerage 
transactions  for  the  investment 
portfolios  of  the  Funds.  To  the  extent 
that  it  proposes  to  do  so  in  the  future. 
Wells  Fargo  will,  at  least  30  days  in 
advance  of  the  implementation  of  such 
additional  service,  provide  a  written 
notice  to  the  Plan's  Second  Fiduciary 
which  explains  the  nature  of  such 
additional  brokerage  service  and  the 
amount  of  the  fees.  Further,  with  respect 
to  any  Fund  for  which  Wells  Fargo  will 
provide  such  brokerage  services.  Wells 
Fai^o  will  provide  at  least  annually  to 
the  Second  Fiduciary  of  any  Plan  that 
invests  in  such  Funds  with  a  written 
disclosure  indicating  (a)  the  total, 
expressed  in  dollars,  of  brokerage 
commissions  of  each  Fund's  investment 
portfoho  that  are  paid  to  Wells  Fargo  by 
such  Fund;  (b)  the  total,  expressed  in 
dollars,  of  brokerage  commissions  of 
each  Fund's  investment  portfolio  that 
are  paid  by  such  Fund  to  brokerage 
firms  unrelated  to  Wells  Fargo;  (c)  the 
average  brokerage  commissions  per 
share,  expressed  as  cents  per  share,  paid 
to  Wells  Fargo  by  each  portfolio  of  a 
Fund;  and  (d)  the  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  by  each  portfolio 
of  a  Fund  to  brokerage  firms  unrelated 
to  Wells  Fargo. 

In  addition  to  the  foregoing.  Wells 
Fargo  represents  that  (a)  Plans  and  other 
investors  will  purchase  or  redeem 
shares  in  the  Funds  in  accordance  with 
standard  procedures  adopted  by  each 
Fund's  board  of  directors;  (b)  the  Plans 
wrill  pay  no  sales  commissions  or 
redemption  fees  in  connection  with 
purchase  or  redemption  of  shares  in  the 
Funds  by  the  Plans;  (c)  Wells  Fargo  will 
not  purchase  from  or  sell  to  any  of  the 
Plans  shares  of  any  of  the  Funds;  and  (d) 
the  price  paid  or  received  by  the  Plans 
for  shares  of  the  Funds  will  be  the  net 
asset  value  per  share  at  the  time  of  such 
purchase  or  redemption  and  will  be  the 
samo  price  as  any  other  investor  would 
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have  paid  or  leceived  at  that  time.  The 
value  of  the  Funds'  shares  and  the  value 
of  each  Fundi'  portfolios  are  determined 
on  a  daily  ba^s.  Assets  are  valued  at  fair 
or  market  value,  as  required  by  Rule 
17a-7.  Net  as  let  value  per  share  for 
purposes  of  pricing  purchases  and 
redemptions  is  determined  by  dividing 
the  value  of  a  1  securities  and  other 
assets  of  each  portfolio,  less  the 
liabilities  cha  -ged  to  each  portfolio,  by 
the  number  o  each  portfolio's 
outstanding  s  lares. 

15.  In  summary .  it  is  represented  that 
the  transactiois  have  satisHed  or  will 
satisfy  the  statutory  criteria  for  an 


exemption  ui 
Act  because: 
(a)  The  Ph 
will  not  pay 
redemption  ffl 


ier  section  408(a)  of  the 


is  or  the  CIFs  have  not  and 
lies  commissions  or 
3S  in  connection  with  a 

Conversion  Ti-ansaction  or  in 

connection  w|th  purchases  or 

redemptions  |>y  the  Plans  or  the  CIFs  of 

shares  of  the  Funds. 

(b)  The  Plaas  have  received  or  will 
receive  shares  of  the  Funds  that  are 
equal  in  valud  to  the  assets  of  the  Plans 
or  the  CIFs  exchanged  for  such  shares, 
with  the  valui!  of  such  Plan  or  QF  asset 
determined  iq  a  single  valuation 
performed  in  the  same  manner  and  as  of 
the  close  of  b^isiness  on  the  same  day  in 
accordance  with  the  procedures  set 
forth  in  Rule  i7a-7  under  the  1940  Act, 
as  amended  flom  time  to  time  or  any 
successor  nil#,  regulation  or  similar 
pronouncem^t. 

(c)  Within  38  business  days  of  the 
initial  Converision  Transaction  involving 
the  Small  Capitalization  CIF  and  not 
later  than  30  business  days  after 
completion  of  a  subsequent  Conversion 
Transaction,  fach  affected  Plan  has 
received  or  will  receive  written 
confirmation  pf  the  assets  involved  in 
the  exchange  Rvhich  were  valued  in 
accordance  w|th  Rule  17a-7{b)(4),  the 
price  of  such  assets  and  the  identity  of 
the  pricing  service  or  market  maker 
consulted.      ' 

(d)  No  laterithan  90  days  after 
completion  of  a  Conversion  Transaction, 
Wells  Fargo  h^s  mailed  or  will  mail  to 
the  Second  Fijduciary  of  each  Plan,  a 
written  confiimation  containing  (1)  the 
aggregate  doliar  value  of  the  assets  held 
by  the  Plan  iiimediately  before  a 
Conversion  Transaction,  (2)  the  number 
of  CIF  units  hpld  by  a  Plan  prior  to  the 
Conversion  T^^ansaction  (and  the  related 
per  unit  valu^  or  the  aggregate  dollar 
value  of  the  assets  transferred),  and  (3) 
the  number  of  shares  of  the  Funds  that 
are  held  by  such  Plan  following  the 
conversion  (aid  the  related  per  share 
net  asset  valu  i  and  the  aggregate  dollar 
value  of  the  shares  received). 


(e)  The  price  that  has  been  or  will  be 
paid  or  received  by  the  Plans  for  shares 
in  the  Funds  is  the  net  asset  value  per 
share  at  the  time  of  the  transaction  and 
will  be  the  same  price  for  the  shares 
which  would  have  been  paid  or 
received  by  any  other  investor  for  shares 
of  the  same  class  at  that  time. 

(f)  Neither  Wells  Fargo  nor  an 
affiliate,  including  any  officer  or 
director  have  not  and  will  not  purchase 
from  or  sell  to  any  of  the  Plans  shares 
of  any  of  the  Funds. 

(g)  As  to  each  individual  Plan,  the 
combined  total  of  all  fees  received  by 
Wells  Fargo  for  the  provision  of  services 
to  a  Plan,  and  in  connection  with  the 
provision  of  services  to  any  of  the  Funds 
in  which  the  Plan  may  invest,  will  not 
be  in  excess  of  "reasonable 
compensation"  within  the  meaning  of 
section  408(b)(2)  of  the  Act. 

(h)  Wells  Fargo  will  not  receive  any 
12b-l  Fees  in  connection  with  the 
transactions. 

(i)  Depending  on  the  nature  of  its 
relationship  with  Wells  Fargo,  a  Plan 
either  (i)  will  not  pay  any  Plan-level 
investment  management,  investment 
advisory  or  similar  fees  to  Wells  Fargo 
with  respect  to  any  of  the  assets  of  such 
Plans  which  are  invested  in  shares  of 
the  Funds;  or  (ii)  will  pay  a  Plan-level 
investment  advisory  fee  based  on  total 
Plan  assets  from  which  a  credit  has  been 
subtracted  representing  the  Plan's  pro 
rata  share  of  investment  advisory  fees 
paid  by  the  Funds. 

(j)  Prior  to  investment  by  a  Plan  in 
any  of  the  Funds,  the  Second  Fiduciary 
has  received  or  will  receive  a  full  and 
detailed  written  disclosure  of 
information  concerning  such  Fund. 

(k)  On  the  basis  of  the  disclosures,  the 
Second  Fiduciary  has  authorized  or  will 
authorize  the  Conversion  Transaction, 
as  applicable,  and  investment  of  the 
Plan's  assets  in  the  Funds. 

(1)  Subsequent  to  the  investment  by  a 
Plan  in  any  of  the  Fimds,  Wells  Fargo 
has  provided  or  will  provide  the  Plan, 
among  other  information,  at  least 
annually  with  an  updated  copy  of  the 
prospectus  for  each  of  the  Funds  in 
which  the  Plan  invests. 

(m)  The  authorization  by  the  Second 
Fiduciary  will  be  terminable  at  will 
without  penalty  to  such  Plans,  and  any 
such  termination  will  be  effected  by  the 
close  of  the  business  day  following  the 
date  of  receipt  by  Wells  Fargo,  either  by 
mail,  hand  delivery,  facsimile  or  other 
available  means  of  written 
communication  at  the  option  of  the 
Second  Fiduciary,  of  the  Termination 
Form  or  any  other  vmtten  notice  of 
termination,  unless  due  to 
circumstances  beyond  the  control  of 


Wells  Fargo  delay  execution  for  no  more 
than  one  additional  business  day. 

(n)  With  respect  to  each  Plan,  the 
Second  Fiduciary  will  receive  a  written 
notice  accompanied  by  the  Termination 
Form  with  instructions  regarding  the 
use  of  such  form,  at  least  30  days  in 
advance  of  the  implementation  of  any 
increase  in  the  rate  of  any  fees  for 
investment  management,  investment 
advisory  or  similar  fees,  any  addition  of 
a  Secondary  Service  for  whdch  a  fee  is 
charged,  or  any  increase  in  fees  for 
Secondary  Services  that  Wells  Fargo 
provides  to  the  Funds. 

(o)  In  the  event  such  Fund  places 
brokerage  transactions  with  Wells  Fargo, 
Wells  Fargo  will  provide  the  Second 
Fiduciary  of  such  Plan  at  least  annually 
with  a  statement  specifying  the  total, 
expressed  in  dollars,  of  brokerage 
commissions  of  each  Fund's  investment 
portfolio  that  are  paid  by  such  Fund  to 
Wells  Fargo  and  to  unrelated  brokerage 
firms  and  the  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  by  each  portfolio  of  a 
Fund  paid  to  Wells  Fargo  and  to 
brokerage  firms  unrelated  to  Wells 
Fargo. 

(p)  All  dealings  between  the  Plans 
and  any  of  the  Funds  have  been  and 
will  remain  on  a  basis  that  is  no  less 
favorable  to  such  Plans  than  dealings 
between  the  Funds  and  other 
shareholders  holding  the  same  shares  of 
the  same  class  as  the  Plans. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-&«e  number.) 

Plumbers  and  Pipefitters  National 
Pension  Fund  (the  Pension  Plan)  and 
Pipefitters  Local  No.  211  Joint 
Educational  Trust  (the  Welfare  Plan) 
(Collectively,  the  Plans)  Located  in 
Alexandria,  VA  and  Houston,  TX, 
Respectively 

(Application  Nos.  r>-10700  and  L-107091 
Proposed  Exemption 

The  Department  of  Labor  is 
considering  granting  an  exemption 
under  the  authority  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part 
2570,  subpart  B  (55  FR  32836,  32847, 
August  10, 1990).  If  the  exemption  is 
granted,  the  restrictions  of  sections 
406(a)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code, 
shall  not  apply  to  the  sale  (the  Sale)  of 
certain  real  property  (the  Property)  by 
the  Pension  Plan  to  the  Welfare  Plan,  a 
party  in  interest  with  respect  to  the 
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Pension  Plan;  provided  the  follouring 
conditions  are  satisfied: 

(A)  The  terms  and  conditions  of  the 
transaction  are  no  less  favorable  to  the 
Pension  Plan  and  the  Welfare  Plan  than 
those  which  either  the  Pension  Plan  or 
the  Welfare  Plan  would  receive  in  an 
arm's-length  transaction  with  an 
unrelated  party; 

(B)  The  Sale  is  a  one-time  transaction 
for  cash; 

(C)  The  Pension  Plan  and  the  Welfare 
Plan  incur  no  expenses,  fees,  or 
commissions  from  the  Sale  other  than 
their  own  respective  appraisal, 
recording,  and  legal  expenses; 

(D)  The  Welfare  Plan  pays  as 
consideration  for  the  Property  no  more 
than  the  fair  market  value  of  the 
Property  as  determined  by  a  qualified, 
independent  appraiser  on  the  date  of  the 
Sale; 

(E)  The  Pension  Plan  sells  the 
Property  for  a  price  that  is  not  less  than 
the  fair  market  value  of  the  Property  as 
determined  by  a  qualified,  independent 
appraiser  on  the  date  of  the  Sale;  and 

CF)  The  fiduciaries  for  the  Pension 
Plan  and  the  Welfare  Plan,  respectively, 
will  enforce  the  terms  of  the  proposed 
exemption,  if  granted. 

Summary  of  Facts  and  Representations 

1 .  The  Pension  Plan  is  a  jointly 
administered  Taft-Hartley  trust  fund 
estabUshed  pursuant  to  section  302(c)(5) 
of  the  Labor  Management  Relations  Act 
which  is  intended  to  qualify  under 
section  401(a)  of  the  Code.  The  Pension 
Plan's  participants  are  employees 
covered  by  collective  bargaining 
agreements  between  sponsoring 
employers  of  the  Pension  Plan  and  the 
United  Association  of  Journeymen  and 
Apprentices  of  the  Plimibing  and  Pipe 
Fitting  Industry  of  the  United  States  and 
Canada  (the  United  Association), 
including  seven  employees  of  the 
Welfare  Plan.  The  United  Association 
and  its  local  affiliates  are  the  sole 
collective  bargaining  agencies  for 
employees  covered  by  applicable 
collective  bargaining  agreements  who 
are  employed  by  the  sponsoring 
einployers  of  the  Pension  Plan. 

The  Pension  Plan  is  administered  by 
a  six  member  Board  of  Trustees  (the 
Trustees)  of  whom  three  members  are 
appointed  by  the  sponsoring  employers, 
and  three  members  are  appointed  by  the 
United  Association.  The  Trustees  of  the 
Pension  Plan  are  represented  by  the 
appUcant  to  have  investment  discretion 
over  the  assets  of  the  Pension  Plan. 
Cuirrently  the  Trustees  are  Messrs. 
Charles  H.  Carlson,  Fred  G.  Christman, 
and  James  A.  House,  who  were 
appointed  by  the  employers;  and 
Messrs.  Martin  J.  Maddaloni,  Chairman, 


General  President  of  the  Union 
Association,  Thomas  H.  Patchell, 
General  Secretary-Treasurer  of  the 
Union  Association,  and  Patrick  R. 
Pemo,  Admin.  Asst.  to  the  General 
President  for  the  Union,  who  were 
appointed  by  the  United  Association. 
"The  applicant  represents  that,  as  of 
June  30,  1997,  the  Pension  Plan  had 
total  assets  of  approximately 
$3,166,000,000;  and  as  of  September  23, 
1998,  the  Pension  Plan  had 
approximately  97,988  participants  and 
beneficiaries. 

2.  The  Welfare  Plan  is  a  jointly 
administered  Taft-Hartley  trust  fund 
established  pursuant  to  section  302(c)(5) 
of  the  Labor  Management  Relations  Act, 
which  provides  training  for  apprentices 
and  journeymen  pipe  fitters  located  in 
the  Houston,  Texas  area,  who  are 
members  of  the  United  Association 
Local  Union  No.  211  (Local  211).  The 
Welfare  Plan  has  four  trustees  (the 
Trustees)  who  are  represented  by  the 
applicant  to  have  investment  discretion 
over  the  assets  of  the  Welfare  Plan. 
Currently  the  Trustees  include  Messrs. 
William  A.  Gregory  and  John  Morrow, 
who  were  appointed  by  the  sponsoring 
employers  of  the  Welfare  Plan;  and 
Messrs.  Lynn  Williams,  Business 
Manager  of  Local  211  and  Richard 
Seeton,  who  were  appointed  by  Local 
211. 

The  applicant  represents  that  as  of 
July  31, 1997,  the  Welfare  Plan  had  total 
assets  of  $1,147,297.  Presently  there  are 
137  participants  in  the  apprenticeship 
program  given  by  the  Welfare  Plan. 

The  applicant  further  represents  that 
none  of  the  Trustees  of  the  Pension  Plan 
serves  as  a  Trustee  of  the  Welfare  Plan, 
and  none  of  the  Trustees  of  the  Welfare 
Plan  serves  as  a  Trustee  of  the  Pension 
Plan.  However,  the  applicant  represents 
that  the  Sale  is  a  prohibited  transaction 
because  seven  employees  of  the  Welfare 
Plan  are  participants  of  the  Pension 
Plan;  and  as  such,  the  Welfare  Plan  is 
an  employer  as  defined  under  section 
3(14)  of  the  Act  and  is  a  party  in  interest 
With  respect  to  the  Pension  Plan. 

3.  The  Property  is  described  by  the 
applicant  as  1.5863  acres  of  land,  being 
Tract  10,  out  of  the  J.  R.  Harris  Survey, 
Abstract  27,  Houston,  Harris  County, 
Texas,  with  improvements  consisting  of 
asphalt  paving  and  a  chain  link  fence. 

It  is  located  at  the  southeast  comer  of 
Old  Galveston  Road  and  Loop  610.  The 
Property  was  appraised  by  an 
independent  appraiser,  Randy  L.  Seale, 
MAI,  with  Allen,  WiUiford  &  Seale, 
located  in  Houston,  Texas,  who 
determined  that  the  Property  had  a  fair 
market  value  of  $69,100,  as  of  June  30, 
1998. 


4.  The  Pension  Plan  proposes  to  sell 
the  Property  to  the  Welfare  Plan  for  cash 
in  a  one-time  transaction  with  no 
expenses,  fees,  or  commissions  incurred 
from  the  Sale  by  either  the  Pension  Plan 
or  the  Welfare  Plan  other  than  their  own 
respective  appraisal,  recording,  and 
legal  expenses.  The  applicant  represents 
that  the  Pension  Plan  will  receive,  as 
consideration  from  the  Sale,  no  less 
than  the  fair  market  value  of  the 
Property  as  determined  on  the  date  of 
the  Sale  by  a  qualified,  independent 
appraiser. 

■The  applicant  represents  that  the 
Pension  Plan  is  prompted  to  take  this 
action  because  the  Property  does  not  fit 
within  the  investment  strategy  of  the 
Pension  Plan.  The  appUcant  further 
represents  that  the  continued  possession 
of  the  Property  will  increase  costs  and 
expenses  to  the  Pension  Plan  without 
generating  a  reasonable  return  on  the 
investment.  Title  to  the  Property  was 
obtained  by  the  Pension  Plan  in  June 
1990  as  a  result  of  Local  211's  pension 
plan  being  merged  into  the  Pension 
Plan.  During  1992,  consideration  was 
given  to  having  the  Property  sold  to  the 
Welfare  Plan  and  then  abandoned.  In 
1994  the  Pension  Plan  listed  the 
Property  with  a  commercial  real  estate 
agent  in  Houston,  Texas  in  an  attempt 
to  sell  it  to  an  unrelated  party.  After  one 
year,  when  no  offers  to  purchase  the 
Property  were  received,  the  Pension 
Plan  did  not  renew  the  listing 
agreement.  During  June  1997,  the 
Pension  Plan  agreed  to  sell  the  Property 
to  the  Welfare  Plan  upon  obtaining  from 
the  Department  an  exemption  from  the 
prohibited  transaction  provisions  of  the 
Act. 

The  applicant  represents  that  the 
Trustees  for  both  Plans  have  determined 
that  the  proposed  Sale  of  the  Property 
will  be  in  the  best  interests  of  their 
respective  Plans  and  the  rights  of  their 
participants  and  beneficiaries  will  be 
protected  because  the  Property  will 
provide  each  of  the  Plans  with  desirable 
improvements  in  their  respective 
investments.  The  Pension  Plan  will  sell 
an  illiquid  and  superfluous  asset,  and 
the  Welfare  Plan  will  acquire  an  asset 
that  has  a  proximity  to  its  present 
facilities  which  will  provide  increased 
on-site  parking  space  and  increased 
security  in  a  changing  neighborhood, 
and  thus,  minimizing  inconveniences  to 
participants  and  beneficiaries  and 
personnel  of  the  Welfare  Plan, 
enhancing  its  administrative 
efficiencies. 

The  applicant  also  represents  that 
compliance  with  the  terms  and 
conditions  of  the  reque^-ted  exemption 
will  be  monitored  and  enforced  by  the 
independent  fiduciaries  of  the 
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respective  PI  ms.  The  respective 
fiduciaries  o:  both  Plans  represent  that 
the  proposed  Sale  is  in  the  best  interests 
of  the  Plans  and  is  protective  of  the 
rights  of  the  participants  and 
beneficiaries jof  the  Plans;  and  that  they 
have  the  poller,  authority,  and 
responsibility  to  take  the  necessary 
action  in  thejproposed  transaction  so 
that  the  WelQEiTe  Plan  will  not  pay  more 
and  the  Pension  Plan  will  not  receive 
less  than  the  fair  market  value  as 
determined  hy  the  independent 
appraiser  on  the  date  of  the  Sale. 

5.  In  summary,  the  applicant 
represents  th$t  the  proposed  transaction 
satisHes  the  ariteria  of  section  408(a]  of 
the  Act  because  (a)  the  Sale  is  a  one- 
time transaction  for  cash;  Cb)  the  Plans 
will  not  incut  any  expenses  from  the 
transaction  other  than  their  own 
respective  expenses;  (c)  the  Pension 
Plan  will  receive  no  less  than  the  fair 
market  value  of  the  Property  as 
determined  op  the  date  of  the  Sale  by  a 
qualified,  independent  appraiser;  (d)  the 
Welfare  Plan  will  pay  no  more  than  the 
fair  market  v^lue  of  the  Property  as 
determined  on  the  date  of  the  Sale  by  a 
quahfied.  independent  appraiser;  and 
(e)  the  proposed  transaction  will  be 
enforced  by  the  Plans  respective 
independent  fiduciaries. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.  E.  Beaver  df  the  Department, 
telephone  (2C  2)  219-8881.  (This  is  not 
a  toll-free  number.) 

State  Street  j&nk  and  Trust  Company 
(State  Street).  Located  in  Boston, 
Massachusetts 

(Application  Nlimber  D-107011 

Proposed  Ex^nption 

The  Department  is  considering 
granting  an  e;femption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordancewith  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836.  32)W7.  August  10.  1990). 

Section  I.  Tra  nsactions 

If  the  exemption  is  granted,  the 
restrictions  o|  section  406(a)(1)(A) 
through  (D)  and  section  406(b)(1)  and 
(b)(2)  of  the  A  ct  and  the  sanctions 
resulting  fron  i  the  application  of  section 
4975  of  the  Cpde,  by  reason  of  section 
4975(c)(1)(A)  Wirough  (E)  of  the  Code, 
shall  not  apply  to  the  sale  (the  Sale)  of 
fractional  amounts  of  certain  fixed- 
income  instruments  (Fractional 
Amounts)  to  itate  Street  and  its 
affiliates  by  plans  for  which  State  Street 
or  its  affiliate!  provide  fiduciary  or 
other  services  (Client  Plans),  as  well  as 
employee  benefit  plans  established  and 
maintained  by  State  Street  or  its 


affiliates  (State  Street  Plans; 
collectively,  the  Plans),  provided  that 
the  following  conditions  are  met: 

(a)  Each  Sale  involves  a  one  time 
transaction  for  cash; 

(b)  The  terms  of  each  Sale  are  at  least 
as  favorable  to  the  Plan  as  those  terms 
which  would  be  available  in  an  arm's- 
length  transaction  with  an  imrelated 
party; 

(c)  The  Plans  receive  an  amount 
which  is  not  less  than  the  par  value  for 
each  of  the  Fractional  Amounts; 

(d)  In  the  case  of  single  Client  Plans: 

(1)  Each  Sale  is  subject  to  the  prior 
consent  of  an  independent  plan 
fiduciary; 

(2)  The  independent  fiduciary  of  each 
Plan  is  furnished  with  notice  within  90 
days  of  the  proposed  Sale,  providing 
information  necessary  for  the 
independent  fiduciary  to  determine 
whether  to  approve  the  Sale  transaction. 
If  the  fixed-income  instruments  are  not 
redenominated  within  a  year  of 
provision  of  this  notice,  additional 
notice  will  be  provided  to  the 
independent  fiduciaries  of  each  Plan 
each  year  notifying  them  of  their  right 
not  to  participate  in  this  program  of 
Sales;  and 

(3)  Each  independent  fiduciary  who 
determines  to  participate  in  the  Sale 
receives  written  confirmation  of  the 
decision  to  participate  and  written 
confirmation  of  the  transaction  and  its 
terms. 

(e)  In  the  case  of  Client  Plans 
participating  in  collective  funds  for 
which  State  Street  serves  as  trustee  or 
investment  manager, 

(1)  Each  Sale  engaged  in  by  the 
collective  fund  is  subject  to  the  prior 
approval  of  each  independent  plan 
fiduciary  of  Plans  participating  in  the 
fund; 

(2)  The  independent  fiduciary  of  each 
Plan  is  furnished  notice  within  90  days 
of  the  proposed  Sale,  containing 
information  necessary  for  the 
independent  fiduciary  to  determine 
whether  to  approve  the  Sale  transaction 
or  withdraw  from  the  collective  fund 
prior  to  the  Sale.  If  the  fixed-income 
instruments  are  not  redenominated 
within  a  year  of  provision  of  this  notice, 
additional  notice  will  be  provided  to  the 
independent  fiduciaries  each  year 
notifying  them  of  their  right  to 
withdraw  from  the  collective  fund; 

(3)  Each  independent  fiduciary  of  a 
plan  participating  in  a  collective  fund 
who  determines  to  participate  in  the 
Sale  receives  written  confirmation  of  the 
decision  to  participate  and  written 
confirmation  of  the  transaction  and  its 
terms; 

(f)  In  the  case  of  the  Plans,  State  Street 
must  engage  in  the  Sale  within  30  days 


of  the  date  that  the  Fractional  Amounts 
are  received  by  State  Street  as  custodian 
or  trustee  for  the  Plans  from  the  issuers 
of  the  fixed-income  security; 

(g)  The  Plans  do  ndt  incur  any 
commissions  or  other  expenses  in 
connection  with  the  Sales;  and 

(h)(1)  State  Street  or  an  affiliate 
maintains  or  causes  to  be  maintained 
within  the  United  States,  for  a  period  of 
six  years  from  the  date  of  such 
transaction,  the  records  necessary  to 
enable  the  persons  described  in  this 
section  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met;  except  that  a  party  in  interest  with 
respect  to  an  employee  benefit  plan, 
other  than  State  Street  or  its  affiliates, 
shall  not  be  subject  to  a  civil  penalty 
under  section  502(i)  of  the  Act  or  the 
taxes  imposed  by  section  4975(a)  or  (b) 
of  the  Code,  if  such  records  are  not 
maintained,  or  are  not  available  for 
examination,  as  required  by  this  section, 
and  a  prohibited  transaction  will  not  be 
deemed  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of 
State  Street  or  its  affiliates,  such  records 
are  lost  or  destroyed  prior  to  the  end  of 
such  six  year  period; 

(2)  The  records  referred  to  in 
subsection  (1)  above  are  unconditionally 
available  for  examination  during  normal 
business  hours  by  duly  authorized 
employees  of  (a)  the  IJepartment,  (b)  the 
Internal  Revenue  Service,  (c)  plan 
participants  and  beneficiaries,  (d)  any 
employer  of  plan  participants  and 
beneficiaries,  and  (e)  any  employee 
organization  whose  members  are 
covered  by  such  plan;  except  that  none 
of  the  persons  described  in  (c)  through 
(e)  of  this  subsection  shall  be  authorized 
to  examine  trade  secrets  of  State  Street 
or  its  affiliates  or  any  conmiercial  or 
financial  information  which  is 
privileged  or  confidential. 

Section  II.  Definitions 

(a)  The  term  "affiliate"  of  State  Street 
means  any  other  bank  or  similar 
financial  institution  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with  State 
Street. 

(b)  The  term  "Euro"  means  the  single 
European  ciurency  introduced  on 
January  1, 1999  in  eleven  Member  States 
of  the  European  Union. '^ 

(c)  The  term  "Fractional  Amoimt" 
means,  with  respect  to  any  fixed-income 
instrument,  an  amount  less  than  one 
Euro. 

(d)  The  term  "independent  plan 
fiduciary"  means  a  plan  fiduciary 


'2  For  purposes  of  reference,  on  January  6, 1999, 
1  Euro  equaled  approximately  1.16  U.S.  dollers. 
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independent  of  State  Street  and  any  of 
its  affiliates. 

(e)  The  term  "par  value"  means  the 
face  value  of  the  fixed-income 
instrument. 

(f)  The  term  "Plan"  includes  all 
employee  benefit  plans  to  which  State 
Street  or  an  affiliate  acts  ds  a  service 
provider,  including  a  fiduciary,  and  all 
plans  established  and  maintained  by 
State  Street  and  its  affiliates,  which 
have  net  assets  of  at  least  $25,000,000. 
EFFECTIVE  DATE:  This  exemption  is 
effective  for  the  period  beginning  on 
January  1, 1999  and  ending  three  years 
from  the  date  on  which  each  coimtry 
joining  the  European  Economic  and 
Monetary  Union  converts  to  the  Euro. 

Summary  of  Facts  and  Representations 

1.  State  Street,  a  Massachusetts 
banking  corporation,  is  a  commercial 
bank  which  provides  a  wide  range  of 
banking,  fiduciary,  record  keeping, 
custodial,  brokerage  and  investment 
services  to  corporations,  institutions, 
goverrunents,  employee  benefit  plans, 
governmental  retirement  plans  and 
private  investors  worldwide.  State 
Street  is  a  wholly-owned  subsidiary  of 
State  Street  Corporation,  a  bank  holding 
company  organized  in  1970  under  the 
laws  of  the  Commonwealth  of 
Massachusetts.  As  a  Massachusetts  trust 
company  and  a  member  bank  of  the 
Federal  Reserve  System,  State  Street  is 

a  bank,  as  defined  in  section  202(a)(2) 
of  the  Investment  Advisers  Act  of  1940 
and  section  581  of  the  Code.  As  of 
December  31,  1997,  State  Street 
Corporation's  total  assets  were  $37,975 
billion  with  shareholders'  equity  of 
$1,995  billion. 

2.  Among  the  assets  of  the  Client 
Plans  and  the  State  Street  Plans  are 
corporate  and  government-issued  fixed- 
income  instruments  denominated  in  the 
currencies  of  the  following  eleven 
European  nations:  Austria,  Belgiimi, 
Finland,  France,  Germany,  Ireland, 
Italy,  Luxembourg,  Netherlands, 
Portugal  and  Spain.  In  May  1998,  these 
eleven  nations  agreed  to  join  the 
Economic  and  Monetary  Union  (EMU) 
and  to  cooperate  in  the  creation  of  a 
European  Central  Bank  and  the 
development  of  a  central  currency  (the 
Evut)),  in  lieu  of  the  individual 
currencies  of  the  eleven  members 
(Legacy  Currencies).  Begirming  on 
January  1, 1999,  these  Legacy 
Ciurencies  will  be  converted  into  the 
Euro, '3  although  the  Legacy  Currencies 


will  continue  to  coexist  wdth  the  Euro 
for  a  limited  time  as  denominations  of 
the  Euro.'* 

During  the  initial  transition  weekend 
that  included  January  1, 1999,  nine  of 
the  eleven  securities  markets  (Austria, 
Belgium,  Finland,  France,  Germany, 
Italy,  Luxembourg,  Portugal  and  Spain) 
in  the  EMU  underwent  a  conversion  in 
which:  (1)  All  stock  exchanges  and 
depositories  commenced  pricing, 
trading  and  settling  only  in.  the  Euro,  (2) 
approximately  1500  government 
seciirities  were  redenominated,  (3) 
currency  balances  were  converted  to  the 
Euro,  and  (4)  all  securities  transactions 
pending  over  that  weekend  were 
converted  to  settle  in  the  Euro.  Since 
January  1,  1999  forward,  the  stock 
exchanges,  depositories  and  national  or 
central  banks  in  these  nine  countries 
operate  only  in  the  Euro.  Ireland 
permitted  Legacy  Currency  or  Euro 
currency  instructions  until  January  8, 
1999,  and  the  Netherlands  is  permitting 
Legacy  Currency  or  Euro  cvurency 
instructions  throughout  the  entire  three- 
year  transition  period. 

With  regard  to  fixed-income 
instruments,  the  process  of  conversion 
is  scheduled  to  take  place  over  a  three- 
year  period.  The  applicant  states  that 
the  other  European  nations  not 
currently  part  of  the  EMU  may  decide 
to  follow  these  eleven  nations  and  start 
their  own  conversion  process  after 
January  1, 1999.  In  that  event,  these 
other  nations  may  take  approximately 
three  years  from  their  commencement  of 
the  conversion  process  to  redenominate 
fixed-income  securities.  State  Street 
represents  that  in  the  process  of  this 
redenomination.  Fractional  Amounts  (as 
defined  in  paragraph  (c)  of  Section  II) 
will  be  created  as  a  result  of  the 
relationship  between  the  former 
ciurency  values  and  the  Euro." 


"On  December  31, 1998.  the  Council  of  the 
European  Union  adopted  the  irrevocably  fixed 
conversion  rates  between  the  Euro  and  the 
currencies  of  the  Member  States  adopting  the  Euro. 
See  Council  Regulation  (EC)  No.  2866/98.  The 


Council  of  the  European  Union  mandated  the 
following  conversion  rates:  1  Eur=40.3399  BEF,  1 
Eur=1.95583  DEM.  1  Eur=166.386  ESP,  1  Eur« 
6.55957  FRF,  1  Eur».787564  lEP,  1  Eur=1936.27 
ITL,  1  Eur=40.3399  LUF,  1  Eur=2.20371  NLG,  1 
Eur=l 3.7603  ATS.  1  Eur=200.482  PTE,  1 
Eur=5.94573  FIM. 

'*For  example,  a  French  Franc  will  be  treated  as 
a  sub-unit  of  a  Euro  in  the  same  way  as  a  centime 
is  treated  as  a  subunit  of  the  Franc.  The  applicant 
represents  that  because  the  conversion  rate  will  be 
irrevocably  fixed  throughout  a  three-year 
transitional  period,  all  existing  banknotes  and  coins 
will  continue  in  circulation  as  legal  tender  but  will 
be  treated  as  referring  to  the  Euro  at  the  fixed 
conversion  rate. 

"  In  the  case  of  Austria,  Belgium,  Finland, 
Germany,  Ireland,  Italy,  Luxembourg,  Portugal,  and 
Spain,  fixed-income  instruments  are  being  reissued 
in  whole  Euros.  These  securities  markets  are 
dealing  with  the  resulting  Fractional  Amounts  by 
issuing  fractional  shares  of  the  fixed-income 
securities.  Instead  of  issuing  fractional  shares. 
France  and  the  Netherlands  have  directed  that  their 
sovereign  debt  instruments  are  to  be  redenominated 


4.  State  Street  seeks  exemptive  relief 
permitting  it  and  its  affiliates  to 
purchase  the  Fractional  Amounts 
resulting  from  the  conversion  to  the 
Euro  of  certain  fixed-income 
instruments  denominated  in  the  Legacy 
Currencies  that  are  held  by  its  Client 
Plans  and  the  State  Street  Plans.  State 
Street  represents  that  while  its  custody 
systems  ciurently  support  Fractional 
Amounts,  it  is  widely  predicted  that 
there  will  be  little  or  no  market  for 
Fractional  Amounts  resulting  fi-om  the 
conversion  to  the  Euro.  In  addition. 
State  Street  represents  that  the 
Fractional  Amounts  will  need  to  be 
disposed  of  as  soon  as  possible  after  the 
Euro  conversion  because  these 
Fractional  Amounts  will  likely  trade  at 
a  discount  in  any  potential  secondary 
market.  In  addition,  when  transaction 
costs  and  other  costs  are  considered,  the 
cost  of  selling  the  Fractional  Amounts 
may  exceed  their  value.  Accordingly, 
State  Street  proposes  purchasing  the 
Fractional  Amounts  for  120%  of  par 
value  trom  its  chents,  including  Client 
Plans,  and  the  State  Street  Plans  to 
ensure  that  no  losses  are  sustained  by 
such  investors  in  the  Sale  of  the 
Fractional  Amoimts. 

5.  State  Street  represents  that  it 
contacted  the  independent  fiduciaries  of 
each  of  its  Client  Plans  within  90  days 
of  December  31.  1998  to  provide  notice 
of  the  subject  transaction.  In  notifying 
the  independent  fiduciaries  of  the  Client 
Plans,  State  Street  provided  several 
items  of  important  information.  First, 
State  Street  informed  the  Client  Plans 
regarding  the  conversion  of  certain 
European  currencies  into  the  Euro.  In 
doing  so.  State  Street  advised  the  CUent 
Plans  of  the  background  and  timing  of 
the  conversion,  including  the  fact  that 
Fractional  Amounts  would  result  from 
the  process  of  conversion.  Second,  State 
Street  advised  the  Client  Plans  that  such 
Fractional  Amounts  were  not  being 
traded  on  the  open  market.  Also,  as  an 
accommodation  to  its  customers,  State 
Street  informed  the  Client  Plans  that  it 
would  piu^hase  the  Fractional  Amounts 
for  120%  of  the  par  value  of  such 
shares,  and  clients  would  see  a 
confirmation  of  that  transaction  and 
future  activity  regarding  the  Fractional 
Amounts  on  their  quarterly  statements 
as  the  issuers  of  the  fixed-income 


in  whole  Euros,  with  the  value  of  the  fractional 
share  compensated  with  cash.  As  for  corporate 
issuers  in  France  and  the  Netherlands,  State  Street 
represents  that  it  is  unclear  how  they  will 
redenominate.  Regardless,  State  Street  represents 
that  it  is  treating  each  transaction  as  the  Sale  by  the 
plan  of  a  Fractional  Amount  of  the  underlying 
security,  regardless  of  the  treatment  by  France  and 
the  Netherlands,  and  is  paying  'o  each  Plan  an 
amount  equal  to  120%  of  the  pa-  value  of  such 
Fractional  Amount. 
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instruments  (ionverted  their  fixed- 
income  securities.  Third,  Client  Plans 
were  informed  that  if  they  opt  not  to 
have  their  Fractional  Amounts 
purchased  byl State  Street,  State  Street 
would  accominodate  such  request  and 
permit  the  Client  Plans  to  deal  with  the 
Fractional  Amounts  as  they  so  choose. 
In  this  regard  State  Street  represents 
that  every  Cli;nt  Plan  was  given  an 
adequate  amount  of  time  prior  to 
December  31, 1998  to  opt  out  of  the 
program.  In  tl  e  case  of  Client  Plans 
participating  n  collective  funds,  such 
Plans  were  given  the  opportunity  to 
withdraw  froi  i  the  fund  if  they  objected 
to  participati(  n  in  the  program  of  Sales. 

State  Street  represents  that  every 
independent  liduciary  of  the  single 
Client  Plans  ^d  Client  Plans 
participating  n  collective  funds  has 
agreed  to  part  cipate  in  the  program  of 
Sales.  State  Si  reet  provided  each 
independent  1  iduciary  with  written 
confirmation  pf  their  decision  to 
participate  in  the  program  of  Sales. 


Furthermore, 


State  Street  represents  that 


its  quarterly  s  atements  will  continue  to 
provide  the  C  ient  Plans  with  an 
indication  of  i  he  activity  in  the  accounts 
with  respect  t  a  Fractional  Amounts  as 
issuers  redenominate  the  fixed-income 
securities. 

6.  State  Street  represents  that  the 
subject  transa  :tions  are  administratively 
feasible  in  that  each  Sale  is  for  cash  at 
an  amount  eq  ial  to  120%  the  par  value 
of  the  Fractional  Amounts  and  that  all 
transaction  records  will  be  maintained. 
Furthermore,  istate  Street  states  that 
each  transaction  should  be  viewed  as 
being  in  the  b»est  interest  of  the  Plans 
and  their  participants  and  beneficiaries 
because  such  transactions  provide  for 
more  efficient  administration  of  the 
currency  conversion  process  for  such 
assets  and  inc^^eased  value  to  the  Plan's 
investments,  finally.  State  Street 
represents  that  the  subject  transactions 
are  protective  of  the  Plans'  participants 
and  beneficiaries  because  each  Plan 
receives  120%  of  the  par  value  for  the 
Fractional  Aniounts  during  a  time  when 
any  market  th  st  may  develop  for  these 
interests  coul(  1  result  in  them  being  sold 
at  a  discount. 

7.  In  summary.  State  Street  represents 
that  the  transactions  satisfy  the  statutory 
criteria  of  section  408(a)  of  the  Act  and 
section  4975  (>f  the  Code  because: 

(a)  Each  Sale  involves  a  one  time 
transaction  for  cash; 


(b)  The  te 
as  favorable  t 
which  would 
length  transa^ 
party; 


ts  of  each  Sale  are  at  least 
the  Plan  as  those  terms 
available  in  an  arm's- 
tion  with  an  unrelated 


(c)  The  Plans  receive  an  amoimt 
which  is  not  less  than  the  par  value  for 
each  of  the  Fractional  Amounts; 

(d)  In  the  case  of  Single  Client  Plans: 

(1)  Each  Sale  is  subject  to  the  prior 
consent  of  an  independent  plan 
fiduciary; 

(2)  The  independent  fiduciary  of  each 
Plan  is  furnished  with  notice  within  90 
days  of  the  proposed  Sale,  providing 
information  necessary  for  the 
independent  fiduciary  to  determine 
whether  to  approve  the  Sale  transaction. 
If  the  fixed-income  instruments  are  not 
redenominated  within  a  year  of 
provision  of  this  notice,  additional 
notice  will  be  provided  to  the 
independent  fiduciaries  each  year 
notifying  them  of  their  right  not  to 
participate  in  this  program  of  Sales;  and 

(3)  each  independent  fiduciary  who 
determines  to  participate  in  the  Sale 
receives  written  confirmation  of  its 
decision  to  participate  and  written 
confirmation  of  the  transaction  and  its 
terms. 

(e)  In  the  case  of  Client  Plans 
participating  in  collective  funds  for 
which  State  Street  serves  as  trustee  or 
investment  manager, 

(1)  Each  Sale  engaged  in  by  the 
collective  fund  is  subject  to  the  prior 
approval  of  each  independent  plan 
fiduciary  of  Plans  participating  in  the 
fund; 

(2)  The  independent  fiduciary  of  each 
Plan  is  furnished  notice  within  90  days 
of  the  proposed  Sale,  containing 
information  necessary  for  the 
independent  fiduciary  to  determine 
whedier  to  approve  the  Sale  transaction 
or  withdraw  from  the  collective  fund 
prior  to  the  Sale.  If  the  fixed-income 
instruments  are  not  redenominated 
within  a  year  of  provision  of  this  notice, 
additional  notice  will  be  provided  to  the 
independent  fiduciaries  each  year 
notifying  them  of  their  right  to 
withdraw  from  the  collective  fund; 

(3)  Each  independent  fiduciary  of  a 
plan  participating  in  a  collective  fund 
who  determines  to  participate  in  the 
Sale  receives  vmtten  confirmation  of  the 
decision  to  participate  and  written 
confirmation  of  the  transaction  and  its 
terms; 

(f)  In  the  case  of  the  Plans,  State  Street 
must  engage  in  the  Sale  within  30  days 
of  the  date  that  the  Fractional  Amounts 
are  received  by  State  Street  from  the 
issuers  of  the  fixed-income  seciudty;  and 

(g)  The  Plans  do  not  incur  any 
commissions  or  other  expenses  in 
connection  with  the  Sales. 

NOTICE  TO  INTERESTED  PERSONS:  Because 
of  the  large  number  of  interested 
persons  associated  with  the  Plans,  the 
Department  and  the  applicant  have 
agreed  that  notification  through 


publication  of  the  proposal  in  the 
Federal  Register  is  sufficient. 
FOR  FURTHER  INFORMATION:  Contact 
James  Scott  Frazier  of  the  Department, 
phone  number  (202)  219-8881  (this  is 
not  a  toll-fi«e  number). 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/ or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
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exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC,  this  21st  day  of 
January,  1999. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(FR  Doc.  99-1848  Filed  1-26-99;  8:45  am] 

BILUNO  CODE  4510-2»-P 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
President's  Committee  on  the  Arts  and 
the  Humanities:  Meeting  XLIV 

Pursuant  to  Section  10  (a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
President's  Committee  on  the  Arts  and 
the  Humanities  will  be  held  on  February 
5. 1999  from  8:30  a.m.  to  12:30  p.m.  The 
Committee  will  convene  to  discuss  a 
variety  of  reports  and  projects.  The 
meeting  will  be  held  in  the  James  W. 
McLamore  Center  at  the  University  of 
Miami,  5250  University  Drive,  Coral 
Gables,  Florida. 

The  Committee  meeting  will  begin  at 
8:30  a.m.  with  a  welcome  from  the 
University  President  and  opening 
remarks  by  Dr.  John  Brademas, 
Chairman.  This  will  be  followed  by  the 
Director's  Update  from  Harriet  Mayor 
Fulbright.  There  also  will  be  a  report  on 
International  issues,  including  cultural 
policy  meetings  and  international  art 
exhibits,  reports  from  the  National 
Endowments  for  the  Arts  and  the 
Humanities  and  the  Institute  of  Museum 
&  Library  services,  and  a  report  on  the 
Coming  Up  Taller  project.  There  will  be 
a  discussion  of  "Gaining  the  Arts 
Advantage,"  the  Committee's  new 
report  on  arts  education.  The  meeting 
will  conclude  with  general  discussion 
about  future  plans. 

The  President's  Committee  on  the 
Arts  and  the  Humanities  was  created  by 
Executive  Order  in  1982  to  advise  the 
President,  the  two  Endowments,  and  the 
Institute  of  Museum  and  Library 
Services  on  measures  to  encourage 
private  sector  support  for  the  nation's 
cultural  institutions  and  to  promote 
public  understanding  of  the  arts  and  the 
humanities. 

If,  in  the  course  of  discussion,  it 
becomes  necessary  for  the  Committee  to 
discuss  non-public  commercial  or 
Hnancial  information  of  intrinsic  value, 
the  Committee  will  go  into  closed 
session  pursuant  to  subsection  (c)  (4)  of 
the  Government  in  the  Sunshine  Act,  5 
U.S.C.  552b. 


Any  interested  persons  may  attend  as 
observers,  on  a  space  available  basis,  but 
seating  is  limited.  Therefore,  for  this 
meeting,  individuals  wishing  to  attend 
must  contact  Regina  Syquia  of  the 
President's  Committee  in  advance  at 
(202)  682-5409  or  write  to  the 
Committee  at  1100  Pennsylvania 
Avenue,  NW,  Suite  526,  Washington, 
DC  20506.  Further  information  with 
reference  to  this  meeting  can  also  be 
obtained  from  Ms.  Syquia. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  Ms. 
Syquia  through  the  Office  of 
AccessAbility,  National  Endowment  for 
the  Arts,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506,  202/682- 
5532.  TDY-TDD  202/682-5496,  at  least 
seven  (7)  days  prior  to  the  meeting. 

Kathy  Plowitz-Worden, 

Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 

[FR  Doc.  99-1824  Filed  1-26-99;  8:45  am] 

BILUNO  CODE  7S37-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Coiiection; 
Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  0MB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  0MB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  Exercise  of  Discretion  for  an 
Operating  Facility,  NRC  Enforcement 
Policy  (NUREG-1600). 

2.  Current  OMB  approval  nimiber: 
3150-0136. 

3.  How  often  the  collection  is 
required:  On  occasion. 

4.  Who  is  required  or  asked  to  report: 
Nuclear  power  reactor  licensees. 

5.  The  number  of  annual  respondents: 
36. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  2,160. 

7.  Abstract:  The  NRC's  revised 
Enforcement  Policy  includes  the 
circumstances  in  which  the  NRC  may 
exercise  enforcement  discretion.  This 


enforcement  discretion  is  designated  as 
a  Notice  of  Enforcement  Discretion 
(NOED)  and  relates  to  circumstances 
which  may  arise  where  a  licensee's 
compliance  with  a  Technical 
SpeciBcation  Limiting  Condition  for 
Operation  or  with  other  license 
conditions  would  involve  an 
unnecessary  plant  transient  or 
performance  of  testing,  inspection,  or 
system  realignment  that  is  inappropriate 
for  the  specific  plant  conditions,  or 
unnecessary  delays  in  plant  startup 
without  a  corresponding  health  and 
safety  benefit.  A  licensee  seeking  the 
issuance  of  a  NOED  must  provide  a 
written  justification,  which  documents 
the  safety  basis  for  the  request  and 
provides  whatever  other  information  the 
NRC  staff  deems  necessary  to  decide 
whether  or  not  to  exercise  discretion. 

Submit,  by  March  29,  1999,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street.  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov/NRaPUBUC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  F33, 
Washington,  DC,  20555-0001,  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV. 

Dated  at  Rockville.  Maryland,  this  21st  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo  Skelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  99-1843  Filed  1-26-99;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Agency  Infotmatlon  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  U.SJ  Nuclear  Regulatory 
Comniission  INRC). 

ACHON:  Noticje  of  pending  NRC  action  to 
submit  an  inlormation  collection 
request  to  OMB  and  solicitation  of 
public  cominent. 

SUMMARY:  Thje  NRC  is  preparing  a 
submittal  to  pMB  for  review  of 
information  Collections  under  the 
provisions  ot  the  Paperwork  Reduction 
Act  of  1995  («4  U.S.C.  Chapter  35). 

Informatioti  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  titlaof  the  information 
collection:  NRC  Form  536.  "Operator 
Licensing  Exunination  Data". 

2.  OMB  approval  number:  3150-0131. 

3.  How  onfn  the  collection  is 
required:  Annually. 

4.  Who  is  required  or  asked  to  report: 
All  holders  of  operating  licenses  or 
construction  permits  for  nuclear  power 
reactors. 

5.  The  number  of  annual  respondents: 
80. 

6.  The  nun  iber  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  80. 

7.  Abstract:  NRC  is  requesting 
reinstatement  of  its  clearance  to 
annually  request  all  commercial  power 
reactor  licennees  and  applicants  for  an 
operating  lici  mse  to  voluntarily  send  to 
the  NRC:  (1)  Their  projeeted  number  of 
candidates  fqr  operator  licensing  initial 
examination*;  (2)  the  estimated  dates  of 
the  examinations;  (3)  if  the  examination 
will  be  facili  y  developed  or  NRC 
developed,  aid  (4)  the  estimated 
number  of  individuals  that  will 
participate  iij  the  Generic  Fundamentals 
ExaminationkGFE)  for  that  calendar 
year.  Except  for  the  GFE.  this 
information  Is  used  to  plan  budgets  and 
resources  in  ^ard  to  operator 
examination  scheduling  in  order  to  meet 
the  needs  of  ihe  nuclear  industry. 

Submit,  by  March  29, 1999,  comments 
that  address  the  following  questions: 

1.  Is  the  piioposed  collection 
information  iiecessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  bi^rden  estimate  accurate? 

3.  Is  there  ^  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  caa  the  burden  of  the 
information  collection  be  minimized, 
including  thi ;  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 


*\  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission.  T-6  F33, 
Washington.  DC,  20555-0001,  by 
telephone  at  301-415-7233.  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV. 

Etated  at  Rockville.  Maryland,  this  21st  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Conunission. 
Brenda  Jo  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  99-1844  Filed  1-26-99;  8:45  am] 

BtLUNQ  CODE  7SM-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-210] 

Niagara  Mohawk  Power  Corporation; 
Correction 

The  December  30. 1998.  Federal 
Register  contained  a  "Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing,"  for 
Nine  Mile  Point  Nuclear  Power  Station, 
Unit  1.  The  title  inadvertently  referred 
to  Unit  No.  2  rather  than  Unit  No.  1. 
This  notice  corrects  the  notice 
published  in  the  Federal  Register  on 
December  30, 1998  (63  FR  71968).  The 
title  should  read:  ^ 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station.  Unit  1  (NMPl), 
Oswego  County.  New  York. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 
Darl  S.  Hood, 

Senior  Project  Manager,  Project  Directorate 
I-l,  Division  of  Reactor  Projects — ////,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  99-1845  Filed  1-26-99;  8:45  am] 

BILUNG  COOE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-333] 

Power  Authority  of  the  State  of  New 
York;  Notice  of  Withdrawal  of 
Application  for  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  the  Power 
Authority  of  the  State  of  New  York  (the 
licensee,  also  known  as  the  New  York 
Power  Authority)  to  withdraw  its 
February  6, 1998,  appUcation  for 
proposed  amendment  to  Facility 
Operating  License  No.  DPR-59  for  the 
James  A.  FitzPatrick  Nuclear  Power 
Plant,  located  in  Oswego  County,  New 
York. 

The  proposed  amendment  would 
have  revised  Technical  Specifications 
for  inservice  leak  and  hydrostatic  testing 
operation. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  April  22, 1998 
(63  FR  19976).  However,  by  letter  dated 
December  30. 1998.  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respyect  to  this 
action,  see  the  application  for 
amendment  dated  February  6. 1998.  and 
the  licensee's  letter  dated  December  30, 
1998.  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington.  DC, 
and  at  the  local  public  document  room 
located  at  the  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Dated  at  Rockville,  Maryland,  this  21st  day 
oflanuary  1999. 

For  the  Nuclear  Regulatory  Commission. 
JoMpk  F.  WUUans, 

Project  Manager,  Project  Directorate  I-l, 
Division  of  Reactor  Projects — I/II,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  99-1846  Filed  1-26-99:  8:45  am) 
M.UNG  CODE  7SM-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-446  and  50-44e] 

TU  Electric;  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 


Federal  Register /Vol.  64,  No.  17 /Wednesday,  January  27,  1999 /Notices 


4149 


considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
87  and  89.  issued  to  the  TU  Electric 
(TUE  or  the  licensee),  for  operation  of 
the  Comanche  Peak  Steam  Electric 
Station,  Units  1  and  2  (CPSES),  located 
in  Somervell  County,  Texas. 

The  initial  notice  of  consideration  of 
issuance  of  amendment  to  facility 
operating  license  and  opportunity  for 
hearing  was  originally  published  in  the 
Federal  Register  (63  FR  58074)  on 
October  29. 1998.  The  information 
included  in  the  supplemental  letters 
indicates  the  original  notice,  that 
included  seven  proposed  beyond-scope 
issues  (BSIs)  to  the  Improved  Technical 
Specifications  (ITS)  conversion,  needs 
to  be  expanded  (add  fourteen  new  BSIs) 
and  revised  (delete  two  previous  BSIs) 
to  include  a  total  of  nineteen  BSIs  and 
requires  re-notice  in  the  Federal 
Register.  This  notice  supercedes  the 
previous  notice. 

The  proposed  amendment,  requested 
by  the  licensee  in  a  letter  dated  May  15, 
1997,  as  supplemented  by  letters  dated 
June  26,  August  5,  August  28, 
September  24,  October  21,  October  23, 
November  24,  December  11,  E)ecember 
17  and  E>ecember  18,  1998,  would 
represent  a  full  conversion  from  the 
current  Technical  Specifications  (CTS) 
to  a  set  of  ITS  based  on  NUREG-1431 , 
"Standard  Technical  Specifications, 
Westinghouse  Plants,"  Revision  1,  dated 
April  1995.  NUREG-1431  has  been 
developed  by  the  Commission's  staff 
through  working  groups  composed  of 
both  NRC  staff  members  and  industry 
representatives,  and  has  been  endorsed 
by  the  staff  as  part  of  an  industry-wide 
initiative  to  standardize  and  improve 
the  Technical  Specifications  (TSs)  for 
nuclear  power  plants.  As  part  of  this 
submittal,  the  licensee  has  applied  the 
criteria  contained  in  the  Commission's 
"Final  Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors  (Final  Policy 
Statement),"  published  in  the  Federal 
Register  on  July  22,  1993  (58  FR  39132), 
to  the  CTS,  and,  using  NUREG-1431  as 
a  basis,  proposed  an  ITS  for  CPSES.  The 
criteria  in  the  Final  Policy  Statement 
were  subsequently  added  to  10  CFR 
50.36,  "Technical  Specifications,"  in  a 
rule  change  that  was  published  in  the 
Federal  Register  on  July  19,  1995  (60  FR 
36953)  and  became  effective  on  August 
18, 1995. 

This  conversion  is  a  joint  effort  in 
concert  with  three  other  utiHties:  Pacific 
Gas  &  Electric  Company  for  Diablo 
Canyon  Power  Plant,  Units  1  and  2 
(Docket  Nos.  50-275  and  323);  Union 
Electric  Company  for  Callaway  Plant 
(Docket  No.  50-483);  and  Wolf  Creek 
Nuclear  Operating  Corporation  for  Wolf 


Creek  Generating  Station  (Docket  No. 
50-482).  This  joint  effort  includes  a 
common  methodology  for  the  licensees 
in  marking-up  the  CTS  and  NUREG- 
1431  Specifications,  and  the  NUREG- 
1431  Bases,  that  has  been  accepted  by 
the  staff.  This  includes  the  convention 
that,  if  the  words  in  a  CTS  specification 
are  not  the  same  as  the  words  in  the  ITS 
specification  but  they  mean  the  same  or 
have  the  same  requirements  as  the 
words  in  the  ITS  specification,  the 
Ucensees  do  not  indicate  or  describe  a 
change  to  the  CTS. 

This  common  methodology  is 
discussed  at  the  end  of  Enclosure  2, 
"Mark-Up  of  Current  TS";  Enclosure  5a, 
"Mark-Up  of  NUREG-1431 
Specifications";  and  Enclosure  5b, 
"Mark-Up  of  NUREG-1431  Bases,  for 
each  of  the  14  separate  ITS  sections  that 
were  submitted  with  the  licensee's 
appUcation.  For  each  of  the  14  ITS 
sections,  there  is  also  the  following: 
Enclosure  1,  the  cross  reference  table, 
sorted  by  CTS  and  ITS  Specifications; 
Enclosure  3,  the  description  of  the 
changes  to  the  CTS  section  and  the 
comparison  table  showing  which  plants 
(of  the  four  Hcensees  in  the  joint  effort) 
that  each  change  applies  to;  Enclosure  4, 
the  no  significant  hazards  consideration 
(NHSC)  of  10  CFR  50.91  for  the  changes 
to  the  CTS  with  generic  NHSCs  for 
administrative,  more  restrictive, 
relocation,  and  moving-out-of-CTS 
changes,  and  individual  NHSCs  for  less 
restrictive  changes  and  with  the 
organization  of  the  NHSC  evaluation 
discussed  in  the  beginning  of  the 
enclosure;  and  Enclosure  6,  the 
descriptions  of  the  differences  from 
NUREG-1431  Specifications  and  the 
comparison  table  showing  which  plants 
(of  the  foior  licensees  in  the  joint  effort) 
that  each  difference  applies  to.  Another 
convention  of  the  common  methodology 
is  that  the  technical  justifications  for  the 
less  restrictive  changes  are  included  in 
the  NHSCs. 

The  licensee  has  categorized  the 
proposed  changes  to  the  CTS  into  four 
general  groupings.  These  groupings  are 
characterized  as  administrative  changes, 
relocated  changes,  more  restrictive 
changes  and  less  restrictive  changes. 

Amninistrative  changes  are  those  that 
involve  restructuring,  renumbering, 
rewording,  interpretation  and  complex 
rearranging  of  requirements  and  other 
changes  not  affecting  technical  content 
or  substantially  revising  an  operating 
requirement.  The  reformatting, 
renumbering  and  rewording  process 
reflects  the  attributes  of  NUREG-1431 
and  does  not  involve  technical  changes 
to  the  existing  TSs.  The  proposed 
changes  include:  (a)  providing  the 
appropriate  numbers,  etc.,  for  NUREG- 


1431  bracketed  information 
(information  that  must  be  supplied  on  a 
plant-specific  basis,  and  which  may 
change  from  plant  to  plant),  (b) 
identifying  plant-specific  wording  for 
system  names,  etc.,  and  (c)  changing 
NUREG-1431  section  wording  to 
conform  to  existing  licensee  practices. 
Such  changes  are  administrative  in 
nature  and  do  not  impact  initiators  of 
analyzed  events  or  assumed  mitigation 
of  accident  or  transient  events. 

Relocated  changes  are  those  involving 
relocation  of  requirements  and 
siu^eillances  for  structures,  systems, 
components,  or  variables  that  do  not 
meet  the  criteria  for  inclusion  in  the 
TSs.  Relocated  changes  are  those 
current  TSs  requirements  that  do  not 
satisfy  or  fall  within  any  of  the  four 
criteria  specified  in  the  Commission's 
pohcy  statement  and  may  be  relocated 
to  appropriate  licensee-controlled 
documents. 

The  Ucensee's  appUcation  of  the 
screening  criteria  is  described  in 
Attachment  2  to  its  May  15, 1997, 
submittal,  which  is  entitled,  "General 
Etescription  and  Assessment."  The 
affected  structures,  systems, 
components  or  variables  are  not 
assumed  to  be  initiators  of  analyzed 
events  and  are  not  assumed  to  mitigate 
accident  or  transient  events.  The 
requirements  and  surveillances  for  these 
affected  structures,  systems, 
components,  or  variables  will  be 
relocated  from  the  TS  to 
administratively  controlled  documents 
such  as  the  quality  assurance  program, 
the  final  safety  analysis  report  (FSAR), 
the  ITS  BASES,  the  Technical 
Requirements  Manual  (TRM)  that  is 
incorporated  by  reference  in  the  FSAR, 
the  Core  Operating  Limits  Report 
(COLR),  the  Offsite  Dose  Calculation 
Manual  ((X)CM),  the  Inservice  Testing 
(1ST)  Program,  or  other  hcensee- 
controlled  documents.  Changes  made  to 
these  dociunents  will  be  made  pursuant 
to  10  CFR  50.59  or  other  appropriate 
control  mechanisms,  and  may  be  made 
without  prior  NRC  review  and  approval. 
In  addition  the  affected  structures, 
systems,  components,  or  variables  are 
addressed  in  existing  surveillance 
procedures  that  are  also  subject  to  10 
CFR  50.59.  These  proposed  changes  will 
not  impose  or  eliminate  any 
requirements. 

More  restrictive  changes  are  those 
involving  more  stringent  requirements 
compared  to  the  CTS  for  operation  of 
the  facility.  These  more  stringent 
requirements  do  not  result  in  operation 
that  will  alter  assumptions  relative  to 
the  mitigation  of  an  acr  ident  or 
transient  event.  The  mere  restrictive 
requirements  will  not  alter  the  operation 
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of  process  variables,  structures,  systems, 
and  components  described  in  the  safety 
analyses.  For  each  requirement  in  the 
CTS  that  is  more  restrictive  than  the 
corresponding  requirement  in  NfUREG- 
1431  that  the  licensee  proposes  to  retain 
in  the  ITS,  they  have  provided  an 
explanation  of  why  they  have 
concluded  that  retaining  the  more 
restrictive  reqi^rement  is  desirable  to 
ensure  safe  operation  of  the  facility 
because  of  specific  design  features  of  the 
plant. 

Less  restrictive  changes  are  those 
where  CTS  reqjiirements  are  relaxed  or 
eliminated,  or  bew  plant  operational 
flexibility  is  provided.  The  more 
significant  "les^  restrictive" 
requirements  aie  justified  on  a  case-by- 
case  basis.  Wh0n  requirements  have 
been  shown  to  provide  little  or  no  safety 
benefit,  their  removal  from  the  TSs  may 
be  appropriate.!  hi  most  cases, 
relaxations  previously  granted  to 
individual  plaijts  on  a  plant-specific 
basis  were  the  tesult  of  (a)  generic  NRC 
actions,  (b)  new  NRC  staff  positions  that 
have  evolved  fiom  technological 
advancements  and  operating 
experience,  or  c)  resolution  of  the 
Owners  Groupi ;'  comments  on  the 
Improved  Stan(  lard  Technical 
Specifications.  {Generic  relaxations 
contained  in  NtJREG-1431  were 
reviewed  by  the  staff  and  found  to  be 
acceptable  because  they  are  consistent 
with  current  licensing  practices  and 
NfRC  regulations.  The  licensee's  design 
will  be  reviewed  to  determine  if  the 
specific  design  Ibasis  and  licensing  basis 
are  consistent  ^^ith  the  technical  basis 
for  the  model  requirements  in  NUREG- 
1431,  thus  provfiding  a  basis  for  these 
revised  TS,  or  if  relaxation  of  the 
requirements  ii^  the  current  TS  is 
warranted  based  on  the  justification 
provided  by  the  licensee. 

These  administrative,  relocated,  more 
restrictive,  and  less  restrictive  changes 
to  the  requiremlents  of  the  CTS  do  not 
result  in  operations  that  will  alter 
assumptions  relative  to  mitigation  of  an 
analyzed  accident  or  transient  event. 

In  addition  tp  the  proposed  changes 
solely  involving  the  conversion,  there 
are  also  changes  proposed  that  are 
differences  to  the  requirements  in  both 
the  CTS  and  thu  Improved  Standard 
Technical  Specifications  (NUREG- 
1431).  The  first  five  BSIs  were  included 
in  the  previous  (superceded  notice)  and 
still  apply  to  the  conversion,  however 
there  are  fourteen  additional  BSIs.  The 
additional  bevQnd-scope  issues  (BSIs) 
are  discussed  iA  the  licensee's  response 
to  requests  for  ( idditional  information 

NRC  staff.  These 
proposed  BSIs  o  the  ITS  conversion  are 
as  follows: 


1.  ITS  3.1.7,  a  new  action  added  for 
more  than  one  digital  rod  position 
indicator  per  group  inoperable. 

2.  ITS  surveillance  requirement  (SR) 
3.2.1.2,  frequency,  within  24  hours  for 
verifying  the  axial  heat  flux  hot  channel 
factor  is  within  limit  after  achieving 
equilibrium  conditions. 

3.  ITS  SR  3.6.3.7,  note  added  to  not 
require  leak  rate  test  of  containment 
purge  valves  with  resiUent  seals  when 
penetration  flow  path  is  isolated  by 
leak-tested  blank  flange. 

4.  ITS  LCO  3.7.15,  changes  reference 
for  the  spent  fuel  pool  level  from  that 
above  top  of  fuel  stored  in  racks  to  that 
above  the  top  of  racks. 

5.  ITS  5.6. 5a. 8,  adds  refueling  boron 
concentration  limits  to  the  core 
operating  limits  report. 

The  fourteen  additional  BSIs  are 
listed  below  with  the  associated  change 
number,  RAI  number,  RAI  response 
submittal  date,  and  description  of  the 
change. 

6.  Change  10-3-LS-37  (ITS  3/4.4), 
question  Q5.5-2,  response  letter  dated 
September  24, 1998,  the  change  added 
an  allowance  to  CTS  SR  4.4.9  for  the 
reactor  coolant  pump  flywheel 
inspection  program  (ITS  5.5.7)  to 
provide  an  exception  to  the  examination 
requirements  specified  in  the  CTS  SR 
(i.e.,  regulatory  position  C.4.b  of  NRC 
Regulatory  Guide  (RG)  1.14,  Revision  1). 

7.  Change  1-22-M  (ITS  3/4.3), 
question  Q3.3-49,  response  letter  dated 
November  24,  1998,  the  change  is  given 
in  the  application.  Quarterly  chaimel 
operational  tests  (COTs)  would  be 
added  to  CTS  Table  4.3-1  for  the  power 
range  neutron  flux-low,  intermediate 
range  neutron  flux,  and  source  range 
flux  trip  functions.  The  CTS  only 
require  a  COT  prior  to  startup  for  these 
functions.  New  Note  1 7  would  be  added 
to  require  that  the  new  quarterly  COT  be 
performed  within  12  hours  after 
reducing  power  below  P-10  for  the 
power  range  and  intermediate  range 
instrumentation  (P-10  is  the  dividing 
point  marking  the  AppUcabiHty  for 
these  trip  functions),  if  not  performed 
within  the  previous  92  days.  In 
addition.  Note  9  is  revised  such  that  the 
P-6  and  P-10  interlocks  are  verified  to 
be  in  their  required  state  during  all 
COTs  on  the  power  range  neutron  flux- 
low  and  intermediate  range  neutron  flux 
trip  functions. 

8.  Change  1-7-LS-3  (ITS  3.4/3), 
question  Q3.3-107,  response  letter 
dated  November  24,  1998,  the  changes 
are  given  in  the  application  and  would 
(1)  extend  the  completion  time  for  CTS 
Action  3.b  from  no  time  specified  to  24 
hours  for  cheumel  restoration  or 
changing  the  power  level  to  either 
below  P-6  or  above  P-10,  (2)  reduce  the 


applicability  of  the  intermediate  range 
neutron  flux  channels  and  deleted  CTS 
Action  3. a  as  being  outside  the  revised 
applicability,  and  (3)  add  a  less 
restrictive  new  action  that  requires 
immediate  suspension  of  operations 
involving  positive  reactivity  additions 
and  a  power  reduction  below  P-6 
within  2  hours,  but  no  longer  requires 
a  reduction  to  Mode  3.  The  changes 
would  be  to  CTS  Table  3.3-1  (Action  3 
and  New  Action  3.1,  and  Function  #5 
and  Footnote  h  to  its  applicable  modes). 

9.  Change  1-9-A  (ITS  5.0),  question 
Q5.2-1,  response  letter  dated  September 
24, 1998,  a  new  administrative  change 
added  to  the  application.  The  CTS 
6.2.2.e  requirements  concerning 
overtime  would  be  replaced  by  a 
reference  to  administrative  procedures 
for  the  control  of  working  hours. 

10.  Change  1-15-A  (ITS  5.0),  question 
Q5.2-1,  response  letter  dated  September 
24, 1998,  a  new  administrative  change 
added  to  the  application.  The  proposed 
change  would  revise  CTS  6.2. 2.G  to 
eUminate  the  title  of  Shift  Technical 
Advisor.  The  engineering  expertise  is 
maintained  on  shift,  but  a  separate 
individual  would  not  be  required  as 
allowed  by  a  Commission  Policy 
Statement. 

11.  Change  2-18-A  (ITS  5.0),  question 
Q5.2-1,  response  letter  dated  September 
24,  1998,  a  new  administrative  change 
added  to  the  application.  The  dose  rate 
limits  in  the  Radioactive  Effluent 
Controls  Program  for  releases  to  areas 
beyond  the  site  boimdary  would  be 
revised  to  reflect  10  CFR  Part  20 
requirements. 

12.  Change  2-22-A  (ITS  5.0),  question 
Q5.2-1,  response  letter  dated  September 
24, 1998,  a  new  administrative  change 
added  to  the  application.  The 
Radioactive  Effluents  Controls  Program 
would  be  revised  to  include  clarification 
statements  denoting  that  the  provisions 
of  CTS  4.0.2  and  4.0.3,  which  allow 
extensions  to  surveillance  &«quencies, 
are  applicable  to  these  activities. 

13.  Change  3-1 1-A  (ITS  5.0),  question 
Q5.2-1,  response  letter  dated  September 
24, 1998,  the  proposed  change  would 
revise  the  3-1 1-A  change  submitted  in 
the  application.  CTS  6.12,  which 
provides  high  radiation  area  access 
control  alternatives  pursuant  to  10  CFR 
20.203(c)(2),  would  be  revised  to  meet 
the  current  requirements  in  10  CFR  Part 
20  and  the  guidance  in  NRC  RG  8.3.8, 
on  such  access  controls. 

14.  Change  3-18-LS-5(ITS  5.0), 
question  Q5.2-1,  response  letter  dated 
September  24, 1998,  a  new  less 
restrictive  change  added  to  the 
application.  The  CTS  6.9.1.5 
requirement  to  provide  documentation 
of  all  challenges  to  the  power  operated 
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relief  valves  (PORVs)  and  safety  valves 
on  the  reactor  coolant  system  would  be 
deleted.  This  is  based  on  NRC  Generic 
Letter  97-02  which  reduced 
requirements  for  submitting  such 
information  to  the  NRC  and  did  not 
include  these  valves  for  information  to 
be  submitted. 

15.  Change  3.19-A  (ITS  5.0),  question 
Q5.2-1,  response  letter  dated  September 
24, 1998,  the  administrative  change  is 
being  withdrawn  with  the  licensee 
submitting  ch^fige  3-1 1-A  above. 

16.  Change  10-20-LS-39  (ITS  3/4.7), 
question  Q3. 7. 10-14,  response  letter 
dated  October  21, 1998,  the  change  is 
given  in  the  application  and  would 
Kvise  and  add  an  action  to  CTS  LCO 
3.7.7.1,  for  ventilation  system  pressure 
envelope  degradation,  that  allows  24 
hours  to  restore  the  CR  pressure 
envelope  through  repairs  before 
requiring  the  unit  to  perform  an  orderly 
shutdown.  The  new  action  has  a  longer 
allowed  outage  time  than  LCO  3.0.4 
which  the  CTS  would  require  to  be 
entered  immediately.  This  change 
recognizes  that  the  ventilation  trains 
associated  the  pressure  envelope  would 
still  be  operable. 

17.  Change  4-8-i.S-34  (ITS  3/4.4), 
question  Q3.4.11-2,  response  letter 
dated  September  24, 1998,  the  change  is 
given  in  the  application  and  would  limit 
the  CTS  SR  4.4.4.2  requirement  to 
perform  the  92  day  siu^'eillance  of  the 
pressurizer  PORV  block  valves  and  the 
18  month  surveillance  of  the  pressurizer 
PORVs  (i.e.,  perform  one  complete  cycle 
of  each  valve)  to  only  Modes  1  and  2. 

18.  Change  4-9-LS-36  (ITS  3/4.4), 
question  Q3.4.11-4,  response  letter 
dated  September  24, 1998,  the  Change 
4-9-LS-4  is  revised  to  add  a  note  to 
Action  d  for  CTS  LCO  3.4.4  that  would 
state  that  the  action  does  not  apply 
when  the  PCHIV  block  valves  are 
inoperable  as  a  result  of  power  being 
removed  from  the  valves  in  accordance 
Action  b  or  c  for  an  inoperable  PORV. 

19.  Change  1-60-A  (FTS  3/4.3), 
question  TR  3.3-007,  follovtrup  items 
letter  dated  December  18.  1998,  a  new 
administrative  change  is  being  added  to 
the  application.  The  change  would 
revise  the  frequency  for  performing  the 
trip  actuating  device  operational  test 
(TADOT)  in  CTS  Table  4.3-1  for  the 
tiu-bine  trip  (functional  units  16.a  and 
16.b)  to  be  consistent  with  the  modes  for 
which  the  surveillance  is  required.  This 
would  be  adding  a  footnote  to  the 
TADOT  that  states  "Prior  to  exceeding 
the  P-9  interlock  whenever  the  unit  has 
been  in  Mode  3." 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 


(the  Act)  and  the  Commission's 
regulations. 

By  February  28, 1999,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendments 
to  the  subject  facility  operating  licenses 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  cc^y  of  10  CFR  2.714 
which  is  available  at  the  Cc»nmissi(Mi's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
University  of  Texas  at  Arlington  Library, 
Government  Pubiications/Maps,  702 
College,  P.O.  Box  19497,  Arlington,  TX 
76019.  If  a  request  fw  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  natiu«  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
eff^ect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 


Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
(M*  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  and  to  Mr. 
George  L.  Edgar,  Esq.,  Morgan,  Lewis 
and  Bockius.  1800  M  Street.  NW. 
Washington,  DC  20036,  attorney  for  the 
hcensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
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should  be  granted  based  upon  a 
balancing  of  tha  factors  specified  in  10 
rFR  2.714(a){l)|IHv)  and  2.714(d). 

If  a  request  fqr  a  hearing  is  received, 
the  Commissioi^'s  staff  may  issue  the 
amendment  aft^r  it  completes  its 
technical  revieW  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92.  I 

For  further  details  with  respect  to  this 
action,  see  the  Application  for 
amendment  datied  March  27, 1997, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelnjan  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  University  <if  Texas  at  Arlington 
Library,  GovenJment  Publications/ 
Maps,  702  College,  P.O.  Box  19497, 
Arlington.  TX  7feoi9. 

Dated  at  Rockv|lle.  Maryland,  this  21st  day 
of  January  1999. 

For  the  Nuclea^  Regulatory  Commission. 
Timothy  J.  Folic 

Project  Manager.  ^*roject  Directorate  IV-1 , 
Division  ofReactdr  Projects  III/IV,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  99-184^  Filed  1-26-99:  8:45  am] 
BILUNQ  CX>OE  7S90-il-^ 
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NUCLEAR  REQULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  tb  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  F  ub.  L.  97-415,  the  U.S. 
Nuclear  Regula  ory  Commission  (the 
Commission  or  NRC  staff)  is  publishing 
this  regular  biweekly  notice.  Pub.  L.  97- 
415  revised  sec  ion  189  of  the  Atomic 
Energy  Act  of  1 354,  as  amended  (the 
Act),  to  require  the  Commission  to 
publish  notice  of  any  amendments 
issued,  or  proposed  to  be  issued,  under 
a  new  provision  of  section  189  of  the 
Act.  This  provision  grants  the 
Commission  thi;  authority  to  issue  and 
make  immediat  ely  effective  any 
amendment  to  i  in  operating  license 
upon  a  determi  lation  by  the 
Commission  th^t  such  amendment 
involves  no  significant  hazards 
consideration,  Notwithstanding  the 
pendency  befone  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amer  dments  issued,  or 
proposed  to  be  ssued  from  January  4, 


1999,  through  January  14, 1999.  The  last 
biweekly  notice  was  published  on 
January  13,  1999. 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  Ne  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circimistances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administration  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland  from  7:30 


a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  exjunined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 
The  filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  26, 1999,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  wrritten  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  IX  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  Jeave  to  intervene 
is  filed  by  \he  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  wrill  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
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petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determinaticm  oa  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determinatirai  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Conmiission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commissicm. 
Washington,  DC  20555-0001,  Attenticm: 


Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington.  DC.  and  at  the  local  public 
document  rocrni  for  the  particular 
facility  involved. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois 

Docket  Nos.  50-254  and  50-265, 
Quad  Cities  Nuclear  Power  Station, 
Units  1  and  2,  Rock  Island  County, 
Illinois. 

Docket  Nos.  50-373  and  50-374. 
LaSalle  County  Station,  Units  1  and  2, 
LaSalle  Coimty,  Illinois. 

Date  of  application  for  amendment 
request:  December  17,  1998. 

Description  of  amendment  request: 
TTie  amendments  would  revise  the 
respective  facility  Technical 
Specifications  (TS)  by  adding  a  new 
Limiting  Conditions  for  OjjeratiMis 
which  provides  an  administrative 
enhancement  by  allowing  testing 
required  to  return  equipment  to  service 
to  be  conducted  under  administrative 
controls. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  has  no  impact  on  the 
design  basis  of  the  plant.  The  change  has  no 
impact  on  the  response  of  the  plant  during 
normal  or  transient  conditions.  Incorporation 
of  ISTS  (improved  Standard  Technical 


Specification)  3.0.5  provides  the  necessary 
administrative  controls  that  allow  the  return 
of  equipment  to  service  to  complete  testing 
required  to  demonstrate  operability.  Without 
this  allowance,  certain  components  could  not 
be  restored  to  operable  status  and  a  plant 
shutdown  would  ensue.  It  is  not  the  intent 
of  the  TS  to  preclude  the  return  to  service  of 
a  component  in  order  to  conHrm  its 
operability  or  the  operability  of  other 
equipment.  This  allowance  is  deemed  to  be 
a  safer  operation  than  requiring  a  plant 
shutdown  to  complete  necessary  testing.  This 
allowance  is  considered  acceptable  because 
it:  (1)  is  temporary;  (2)  accompanied  by 
appropriate  administrative  controls,  and;  (3) 
provides  a  safety  enhancement  by  restoring 
the  plant  status  to,  or  confirming  the  existing 
plant  status  is  in,  a  condition  that  is  expected 
to  provide  for  safe  operation. 

ISTS  3.0.5  was  adopted  to  address  the 
ambiguity  that  ACTION  requirements  do  not 
strictly  allow  the  restoration  of  equipment  to 
its  normal  configuration  to  perform 
functional  testing  required  to  demonstrate 
operability.  The  components  involved  will 
have  completed  maintenance  and  or  testing 
that  will  demonstrate,  with  reasonable 
assurance,  that  the  comf)onent  can  perform 
its  intended  safety  function. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated: 

The  proposed  changes  do  not  introduce 
new  features  or  modify  plant  structures, 
systems  or  components  that  may  impact 
station  operations  under  normal  or  abnormal 
conditions.  The  proposed  changes  will  allow 
the  necessary  testing  to  ensure  safety  related 
equipment  will  perform  its  design  basis 
safety  function. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety  fc^  the  following  reasons: 

The  proposed  changes  have  no  impact  on 
any  of  the  Safety  Limits  provided  in  the 
Technical  Sf)ecific»tions,  nor  does  the 
change  impact  the  operation  of  structures, 
systems  and  components  impK>rt  to  plant 
safety.  The  purpose  of  the  proposed  change 
is  to  return  equipment  to  service,  under 
administrative  controls,  to  complete 
operability  testing.  Therefore,  allowing  the 
return  of  equipment  to  service  will  promote 
timely  restoration  of,  or  confirmation  of, 
equipment  operability  thereby  increasing  the 
margin  of  safety  from  that  existing  with  this 
equipment  remaining  out  of  service. 
Tempwarily  returning  inoperat>le  equipment 
to  service  for  the  purpose  of  confirming 
operability  {}laces  the  plant  in  a  condition 
which  has  been  previously  evaluated  and 
determined  to  be  acceptable  for  short 
periods.  Therefore,  the  proposed  change  does 
not  invcrive  a  significant  reduction  in  safety. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  red'iction  in  the  margin 
of  safety. 
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The  NRC  stafj  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appea^  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therelore,  the  NRC  staff 
proposes  to  detarmine  that  the 
amendments  re<Juested  involve  no 
significant  hazards  consideration. 

Local  Public  document  Room 
location:  for  Dr^den,  Morris  Area 
Public  Library  District,  604  Liberty 
Street.  Morris.  Illinois  60450;  for  Quad 
Cities.  Dixon  Piiblic  Library.  221 
Hennepin  Avenue,  Dixon.  Illinois 
61021;  for  LaSalle,  Jacobs  Memorial 
Library,  815  North  Orlando  Smith 
Avenue.  Ulinoisl  Valley  Community 
College.  Oglesbv.  Illinois  61348-9692. 

Attorney  for  fi  censee:  Ms.  Pamela  B. 
Stroebel.  Senior  Vice  President  and 
General  Counsel ,  Commonwealth 
Edison  Companv.  P.O.  Box  767, 
Chicago,  Ilhnoi^  60690-0767. 

NRC  Project  Cbrector:  Stuart  A. 
Richards. 

Duquesne  Light  Company,  et  al..  Docket 
Nos.  50-334  am '  50-412,  Beaver  Valley 
Power  Station.  IJnit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  amendment  request: 
December  24.  1^8. 

Description  of,  amendment  request: 
These  amendmetit  requests  change  the 
Beaver  Valley  P^wer  Station,  Unit  Nos. 
1  and  2  (BVPS-i  and  BVPS-2) 
Technical  Specifications  (TSs)  to  ensure 
that  Emergency  Diesel  Generator  (EDG) 
requirements  contained  in  Technical 
Specification  3/4.81  for  both  imits  are 
consistent  with  assumptions  contained 
in  design  analyses  and  requirements  of 
plant  procedurei.  Revisions  to  TS  3/ 
4.8.1  "A.C.  Sources."  contained  in  this 
amendment  provide  more  conservative 
limiting  conditions  for  operation  (LCO) 
and  surveillanca  requirements  that 
affect  EDG  fuel  011  storage  volume,  EDG 
load  rejection  ai^  overspeed  testing, 
and  EDG  operating  frequency 
requirements.  Tke  appUcable  bases  for 
each  unit  are  alsp  refined,  as  necessary, 
to  strengthen  tha  explanations  regarding 
EDG  fuel  oil  storage  systems  and 
provide  the  EDG  overspeed  in  terms  of 
frequency  (Hert^  and  speed 
(Revolutions  Peil  Minute). 

Basis  for  proppsed  no  significant 
hazards  considefation  determination: 
As  required  by  IJD  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signi  icant  hazards 
consideration,  wftiich  is  presented 
below: 

1.  Does  the  chan  ;e  involve  a  significant 
increase  in  the  pro  sability  or  consequences 
of  an  accident  previously  evaluated? 

The  addition  of  he  term  "usable"  to  LCO 
3.8.1.1  and  3.8.1.2  for  both  Units  will  assure 


that  the  required  quantity  of  fuel  oil  will  be 
available  to  oi}erate  the  diesel  during 
emergency  conditions.  This  revision 
including  the  discussion  contained  in  the 
Technical  Specification  Bases  has  no 
physical  impact  on  the  diesels  or  their 
setpoints.  These  revisions  also  do  not  delete 
any  function  previously  provided  by  the 
diesels.  There  are  no  design  bases  accidents 
for  which  failure  of  the  diesel  is  considered 
an  initiating  event.  Therefore,  the  probability 
of  an  accident  previously  evaluated  in  the 
safety  analysis  is  not  increased  by  this 
change.  The  proposed  changes  do  not  involve 
an  increase  in  the  consequences  of  an 
accident  previously  analyzed,  as  they  make 
the  limiting  condition  for  operation  and 
associated  bases  more  conservative  and 
involve  no  physical  changes  to  the  diesels. 

The  revised  EDG  single  largest  load 
rejection  and  overspeed  criteria  do  not 
involve  an  increase  in  the  probability  or  the 
consequences  of  accidents  previously 
analyzed.  The  surveillance  tests  impacted  by 
the  proposed  revision  are  fjerformed  only 
during  shutdown  when  the  opposite  train 
EDG  and  its  connected  AC  power  system  are 
relied  upon  as  the  emergency  AC  power 
source.  Further,  there  are  no  design  basis 
accidents  for  which  changes  to  EDG  load 
rejection  test  acceptance  criteria  can  be  an 
initiating  event.  The  proposed  changes  affect 
the  diesel  testing  requirements  but  do  not 
affect  the  op)erating  or  design  parameters.  The 
changes  also  do  not  affect  the  diesels'  ability 
to  mitigate  the  consequences  of  an  accident. 
They  serve  to  ensure  the  ability  of  the  diesel 
to  reject  the  largest  load.  The  oversjjeed 
criteria  ensures  that  diesel  frequency  does 
not  exceed  a  certain  value  subsequent  to  a 
load  rejection.  This  criteria  also  ensures 
compliance  with  the  guidance  of  Safety 
Guide  9  for  Unit  1  and  Regulatory  Guide  1.9 
for  Unit  2.  It  does  not  involve  an  increase  in 
the  consequences  of  an  accident  previously 
analyzed.  The  revision  does  not  impact 
accidents  previously  analyzed  and  would 
not,  therefore,  affect  the  consequences  of 
accidents  previously  analyzed. 

Revising  the  EDG  operating  frequency  as 
discussed  in  the  profxjsed  amendment 
protects  [engineered  safety  feature]  ESP 
pumps  from  runout  conditions  and  motors 
from  operating  in  an  unanalyzed  condition. 
The  narrower  frequency  limits  are  more 
restrictive  and  have  no  adverse  effect  on  the 
diesel  generator  operability.  The  proposed 
revision  to  decrease  the  EDG  operating 
frequency  limit  does  not  involve  an  increase 
in  the  probability  of  an  accident  as  described 
in  the  (Updated  Final  Safety  Analysis  Report] 
UFSAR.  There  are  no  design  basis  accidents 
for  which  failure  of  the  diesel  is  considered 
an  initiating  event.  A  narrower  operating 
frequency  does  not  increase  the  probability  of 
a  design  basis  accident;  it  ensures  that 
equipment  performs  their  intended  function. 
This  change  is  intended  to  prevent  the  diesel 
from  being  loaded  beyond  analyzed  loading 
limits  and  protect  ESF  equipment.  The  more 
conservative  surveillance  requirements  being 
applied  to  operating  limits  will  provide 
greater  assurance  that  the  diesels  will  be 
operable  and  that  greater  performance 
requirements  are  not  imposed  on  ESF 
equipment.  This  change,  therefore,  will  not 


result  in  an  increase  in  the  consequences  of 
an  accident  previously  described. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  revisions  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  They  also  will  have  no  adverse 
impact  on  the  design  basis  accidents 
previously  evaluated  in  the  UFSAR.  The 
revisions  contained  in  the  proposed 
amendment  are  more  restrictive  to  assure  that 
diesel  and  ESF  equipment  are  available  and 
fully  operable  to  perform  their  intended 
safety  function  following  a  design  basis 
accident  and  a  loss  of  offsite  power.  The 
proposed  changes  do  not  involve  physical 
changes  to  plant  equipment  or  the  AC  power 
system  configuration.  New  failure  modes  are 
not  introduced  as  a  result  of  the  proposed 
revisions.  A  revision  of  the  diesel  frequency 
will  prevent  motors  and  pumps  from  being 
subjected  to  over-frequency  conditions  which 
could  reduce  the  life  of  the  equipment. 
Increasing  the  load  rejection  criteria  for  Unit 
1  and  including  overspeed  criteria  for  both 
units  revises  surveillance  test  criteria  for 
verifying  load  rejection  capability.  This  does 
not  affect  the  probability  of  malfunction  of  a 
diesel  or  its  connected  emergency  AC  power 
system.  Further,  it  does  not  create  a  new 
failure  mode.  Revising  diesel  fuel  oil  storage 
requirements  to  include  the  term  "usable" 
reduces  the  potential  for  misinterpretation  of 
this  specification;  it  does  not  create  a  new 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  revisions  contained  in  this  license 
amendment  have  the  effect  of  making  the 
BVPS  Technical  Specifications  more 
conservative  than  previously.  This  license 
amendment  request  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  bom  any  accident  previously 
evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  margin  of  safety  is  not  reduced  as  a 
result  of  the  proposed  revisions.  The  margin 
of  safety  depends  on  the  maintenance  of 
specific  operating  parameters  within  design 
limits.  The  margin  of  safety  derived  from 
limiting  condition  for  operation  3.8.1.1  and 
3.8.1.2  for  both  Units  is  enhanced  by  adding 
"usable"  in  these  requirements.  This  revision 
reduces  the  possibility  of  misinterpreting 
Technical  Specification  requirements.  The 
addition  of  diesel  overspeed  criteria  (both 
units]  and  increasing  load  rejection  criteria 
for  Unit  1  does  not  reduce  the  margin  of 
safety.  Diesel  reliability  and  performance 
during  a  loss  of  offsite  power  and  a  design 
basis  accident  are  enhanced  by  this  more 
conservative  surveillance  test  requirement. 
Revision  of  diesel  operating  frequency  limits 
protects  engineered  safety  features 
equipment  from  overfrequency  conditions; 
this  would  not  be  a  significant  reduction  in 
the  margin  of  safety.  Though  the  temporary 
Unit  1  EDG  loading  limit  of  2791.51  exceeds 
the  Safety  Guide  9  value  of  2745.  it  still  is 
below  the  EDG  2000  hour  rating  limit  of  2850 
kW  contained  in  Surveillance  Requirement 
4.8.1.1.2.b.6.  Further,  the  loading  value  of 
2791.51  kW  does  not  exceed  the  design 
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loading  capability  of  the  EDG.  Based  on 
engineering  analyses,  the  revisions  contained 
in  the  proposed  amendment  will  not 
significantly  reduce  the  margin  of  safety. 
Engineered  safety  features  equipment  will 
continue  to  function,  as  assumed  in  the 
safety  analysis,  to  ensure  that  fuel,  reactor 
coolant  system  and  containment  design 
limits  are  not  exceeded. 

Therefore,  this  change  will  not  involve  a 
significant  reduction  in  a  margin  of  safety 
due  to  the  continued  availability  and 
reliability  of  the  A.C.  electrical  power 
sources. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa,  PA 
15001. 

Attorney  for  Licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  S.  Singh  Bajwa. 

Duquesne  Light  Company,  et  al..  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  amendment  request: 
December  24,  1998. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specification  (TS) 
requirements  for  the  axial  flux 
difference  [AFD]  monitor,  quadrant 
power  tilt  ratio  [QPTR]  monitor,  rod 
position  deviation  monitor,  and  rod 
insertion  limit  (RIL)  monitor.  The 
changes  would  (1)  relocate  requirements 
for  the  AFD  monitor  and  the  QPTR 
monitor  to  the  Licensing  Requirements 
Manual  (LRM);  (2)  delete  requirements 
for  the  rod  position  deviation  monitor 
and  RIL  monitor  from  the  TSs;  (3) 
modify  Unit  1  siarveillance  requirements 
(SR)  4.1.3.5  and  4.1.3.6  by  incorporating 
the  Unit  2  wording  to  provide 
surveillances  more  consistent  with  the 
Limiting  Condition  for  Operation  (LCO); 
(4)  change  Unit  1  SR  4.1.3.2.2,  SR 
4.1.3.5,  SR  4.1.3.6  and  Unit  2  SR  4.1.3.5 
fi'om  24  hour  sxuT^eillance  frequencies  to 
12  hour  frequencies;  and  (5)  delete  Unit 
ISR  4.1.3.2.3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  amendment  would  modify 
applicable  Technical  Sf>ecifications  (TS)  by 
deleting  requirements  associated  with  the  rod 
position  deviation  monitor  and  rod  insertion 
limit  (RIL)  monitor  and  relocating  the 
requirements  associated  with  the  axial  flux 
difference  (AFD)  monitor  and  quadrant 
power  tilt  ratio  (QPTR)  monitor  from  the 
following  specifications  and  Bases: 
Unit  1:  4.1.3.1.2,  3.1.3.2,  4.1.3.2.2.  4.1.3.2.3, 

4.1.3.6.4.2.1.1,4.2.4: 
Unit  2:  4.1.3.1.2,  4.1.3.2,  4.1.3.6,  4.2.1.1, 

4.2.4. 

The  TS  contains  requirements  where  a 
reduced  surveillance  interval  is  required  in 
the  event  the  monitors  referenced  in  the 
above  sp>ecifications,  surveillance 
requirements  (SR)  and  associated  Bases  are 
inof>erable.  Removing  the  requirements 
associated  with  these  monitors  from  the  TS 
will  not  affect  the  ability  of  any  system  to 
perform  its  design  function. 

Nuclear  Electric  Institute  (NEI)  Technical 
Specification  Task  Force  (TSTF)  110 
Revision  2  provides  the  basis  for  these 
changes  and  recommends  relocating  the 
requirements  for  these  monitors  to  "plant 
administrative  practices."  The  AFD  monitor 
and  the  QPTR  monitor  requirements  will  be 
relocated  to  the  LRM  and  changes  to  these 
requirements  will  be  controlled  in 
accordance  with  the  10  CFR  50.59  process 
which  will  require  NRC  approval  if  the 
change  constitutes  an  unreviewed  safety 
question.  However,  based  on  the  smaller 
change  in  surveillance  intervals,  deletion  and 
not  relocation  of  the  rod  position  deviation 
monitor  and  the  RIL  monitor  requirements 
can  be  justified  and  is  proposed. 

Although  these  monitors  are  being 
removed  from  the  TSs,  they  will  continue  to 
be  maintained  as  described  in  the  [Updated 
Final  Safety  Analysis  Report]  UFSAR  (subject 
to  revisions  via  the  10  CFR  50.59  process). 
Removing  the  rod  deviation  monitor 
requirements  from  Unit  1  SR  4.1.3.2.3  makes 
the  remaining  portion  of  SR  4.1.3.2.3 
redundant  to  SR  4.1.3.2.2.a;  therefore,  SR 
4.1.3.2.3  has  been  deleted.  In  addition,  the 
24-hour  surveillance  frequency  in  Unit  1  SR 
4.1.3.2.2,  4.1.3.5  and  4.1.3.6  as  well  as  in 
Unit  2  SR  4.1.3.5  is  being  changed  to  12 
hours  to  assure  the  required  parameters  are 
adequately  monitored  and  to  provide 
consistency  between  the  units  and  related 
requirements  as  well  as  the  Improved 
Standard  Technical  Specifications  (ISTS). 

Removing  these  monitors  trom  the  TS  is 
consistent  with  the  NRC  approved  changes  to 
the  ISTS  identified  in  TSTF-110.  Revision  2. 
Verification  that  plant  conditions  are  within 
specified  limits  at  the  frequency  specified  in 
the  normal  SR  provides  sufficient 
information  that  allows  the  operator  to  detect 
a  parameter  that  is  beginning  to  deviate  from 
its  expected  limits.  The  specified  frequency 
takes  into  account  other  information  (i.e.,  rod 
position  indication  system,  rod  bottom  alarm 
and  excore  neutron  detectors)  that  is 
continuously  available  to  the  operator  in  the 
control  room,  so  that  during  changes  in  plant 
conditions,  deviation  from  the  limits  can  be 
readily  detected. 


The  proposed  changes  do  not  affect  the 
operation  of  the  system  or  the  accident 
analyses  and  are  consistent  with  the  NRC 
approved  changes  to  the  surveillances 
identified  for  the  ISTS  of  NUREG-1431 
identified  in  TSTF-110,  Revision  2.  These 
changes  do  not  involve  a  change  to  plant 
equipment  and  do  not  affect  the  periormance 
of  plant  equipment  used  to  mitigate  an 
accident.  Although  the  deletion  of  these 
monitor  requirements  from  the  TS  results  in 
elimination  of  the  reduced  surveillance 
interval  when  the  alarm  is  inoperable  (for 
those  requirements  not  being  relocated  to  the 
LRM)  the  change  in  frequency  is  not 
significant  considering  the  indications 
available  to  the  operator  and  the  relatively 
slow  changes  in  the  parameters  being 
monitored  during  steady  state  operation. 
Therefore,  based  on  the  above,  these  changes 
do  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Unit  1  SRs  4.1.3.5  and  4.1.3.6  have  been 
additionally  modified  by  incorp)orating  the 
Unit  2  wording  which  more  closely  provides 
a  surveillance  appropriate  for  the  LCO.  The 
LCO  requires  the  shutdown  rods/control 
t>anks  to  be  within  the  insertion  limits  and 
the  revised  SR  requires  a  determination  that 
each  shutdown  rod/control  bank  is  within 
the  insertion  limits  on  a  12-hour  frequency. 
Therefore,  the  revised  SRs  are  consistent 
with  the  LCO  requirements  and  more  clearly 
provide  verification  that  the  LCO  is  met.  This 
change  does  not  affect  the  operation  of  the 
rod  position  indication  system  or  any  other 
system  and  is  consistent  with  the  Unit  2  and 
ISTS  wording.  This  change  will  not  affect  the 
ability  of  any  system  to  perform  its  design 
function:  therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  jjossibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

Changing  the  surveillance  frequency  from 
24  to  12  hours  is  more  conservative  and 
assures  the  affected  parameters  are 
adequately  monitored.  In  addition,  the 
change  removes  monitors  from  the  TSs  and 
provides  consistency  between  the  SRs.  the 
units  and  the  ISTS.  Changing  the 
surveillance  frequency,  correcting  the  Unit  1 
SRs  and  removing  reference  to  the  identified 
monitors  from  the  TS  will  not  cause  a 
significant  reduction  in  system  reliability  nor 
affect  the  ability  of  any  system  to  perform  its 
design  function.  There  are  no  hardware 
changes  associated  with  this  license 
amendment  nor  are  there  any  changes  in  the 
method  by  which  any  safety-related  plant 
system  performs  its  safety  function.  No  new 
accident  scenarios,  transient  precursors, 
failure  mechanisms  or  limiting  single  failures 
are  introduced  as  a  result  of  these  changes. 
These  changes  do  not  introduce  any  adverse 
effects  or  challenges  to  any  safety-related 
systems.  No  change  is  required  to  any  system 
configurations,  plant  equipment  or  analyses. 
Therefore,  these  changes  will  not  create  the 
possibility  of  any  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 
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The  NRC  staff  has  reviewed  the 
licensee's  analys  is  and,  based  on  this 
review,  it  appeal  s  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Theref  )re,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  reqi  est  involves  no 
significant  hazaids  consideration. 

Local  Public  L  ocument  Room 
location:  B.F.  Jones  Memorial  Library, 
663  Franklin  Avsnue,  Aliquippa,  PA 
15001. 

Attorney  for  a  :ensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  F  ittman,  Potts  & 
Trowbridge,  230Jd  N  Street.  NW. 
Washington,  DC:20037. 

NBC  Project  EXrector:  S.  Singh  Bajwa. 
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Entergy  Operations,  Inc.,  Docket  Nos. 
50-313  and  50-368,  Arkansas  Nuclear 
One,  Units  1  and  2  (ANO-1&-2),  Pope 
County,  Arkansas. 

Date  of  amendment  request: 
November  24,  1998. 

Description  of  amendment  request: 
The  proposed  changes  implement  the 
consolidated  Entergy  Operations 
Quality  Assurance  Plan  Manual 
approved  by  the  NRC  on  November  6, 
1998.  The  proposed  changes  also  clarify 
the  responsibilities  of  the  shift  technical 
advisor  position  on  shift,  simplify  the 
contents  of  the  monthly  operating  report 
description  in  accordance  with  Generic 
Letter  (GL)  97-02,  complete  the 
relocation  of  fire  protection 
requirements  from  the  TS  to  the  fire 
protection  program  in  accordance  with 
GL  88-12,  and  replace  position  titles 
with  descriptions  of  functional 
responsibility  in  accordance  with  GL 
88-06. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1 — Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or 
Consequences  of  an  Accident  Previously 
Evaluated. 

The  proposed  changes  only  affect  the 
administrative  controls  contained  in  Section 
6.0  of  the  Arkansas  Nuclear  One — Unit  1 
(ANO-1)  and  Unit  2  (ANO-2)  Technical 
Specifications  (TSs).  The  proposed  changes 
either  add  additional  administrative  controls, 
reduce  regulatory  duplication  of 
requirements  consistent  with  NUREG-1430 
"Standard  Technical  Specifications — 
BalKOck  and  Wilcox  Plants"  dated  April 
1995,  and  NUREG-1432  "Standard  Technical 
Specifications — Combustion  Engineering 
Plants"  dated  April  1995,  or  revise  or 
relocate  administrative  controls  in 
accordance  with  NRC  guidance.  The 
proposed  changes  do  not  affect  the  operation 
of  any  structure,  system,  or  component  or  the 
assumptions  of  any  accident  analysis.  The 
details  relocated  from  the  ANO-l  and  ANO- 
2  TSs.  and  changes  to  these  details,  are 
controlled  under  the  ANO  10  CFR  50.59  or 
10  CFR  50.54  processes  as  appropriate. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Criterion  2 — Does  Not  Create  the  Possibility 

of  a  New  or  Different  Kind  of  Accident 

from  any  Previously  Evaluated. 

The  proposed  changes  to  the  ANO-1  and 
ANO-2  Section  6.0  administrative  controls 
do  not  involve  a  change  in  the  plant  design 
or  affect  the  configuration  or  operation  of  any 
structure,  system,  or  component. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  fr'om  any  previously  evaluated. 


Criterion  3 — Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 
The  proposed  changes  to  the  ANO-1  and 
ANO-2  TSs  affect  only  administrative 
requirements  and  do  not  involve  changes  to 
safety  limits,  limiting  conditions  for 
operation,  or  surveillance  requirements  on 
equipment  required  to  operate  the  station. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
/ocaf/on;  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  AR  72801. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW,  Washington,  DC 
20005-3502. 

NBC  Project  Director:  John  N. 
Hannon. 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302,  Crystal  Biver 
Nuclear  Generating  Plant,  Unit  No.  3 
(CR-3),  Citrus  County,  Florida 

Date  of  amendment  request: 
November  30,  1998. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  CR-3  Improved  Technical 
Specifications  (ITS)  Section  3.9.3, 
Containment  Penetrations.  The 
proposed  changes  recognize  the  use  of 
an  outage  equipment  hatch  (OEH) 
during  refueling  operations.  The 
proposed  changes  would  also  allow 
both  doors  in  the  personnel  air  locks, 
and  the  single  door  in  the  OEH,  to  be 
open  during  core  alterations  or 
movement  of  irradiated  fuel  assemblies 
within  containment  provided  certain 
specified  conditions  are  met. 

The  licensee  stated  that  the  ability  to 
open  these  doors  under  administrative 
controls  would  assist  in  the 
maintenance  of  cleanliness  and 
housekeeping,  and  would  provide  a 
safer  work  environment  inside 
containment.  In  addition,  the  licensee 
stated  that  evacuation  of  personnel 
could  be  quickly  achieved  in  the 
unlikely  event  of  a  fuel  handling 
accident  or  other  radiological  event 
inside  containment,  reducing  the 
potential  for  exposures. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 
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1.  Involve  a  signiHcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

The  proposed  change  would  allow  both 
doors  in  the  jjersonnel  air  locks  and  the  door 
in  the  outage  equipment  hatch  (OEH)  to 
remain  open  during  core  alterations  or  the 
movement  of  irradiated  fuel  inside 
containment.  These  doors  are  normally 
closed  during  this  period  in  order  to  prevent 
the  escape  of  radioactive  materials  in  case  of 
a  fuel  handling  accident. 

Operations  involving  the  personnel  air 
lockis  during  refueling  operations  cannot  be 
an  initiator  of  a  fuel  handling  accident  or 
other  radiological  event  inside  containment. 
Similarly,  operations  involving  the  OEH 
during  refueling  operations  cannot  be  an 
initiator  of  a  fuel  handling  accident  or  other 
radiological  event  inside  containment.  The 
personnel  air  locks  and  the  OEH  are  remotely 
located  to  the  fuel  handling  equipment  and 
cannot  affect  the  function  of  this  equipment. 
The  personnel  air  locks  and  the  OEH  are  not 
in  the  immediate  vicinity  of  the  reactor 
vessel  and  the  contained  irradiated  fuel,  or 
any  of  the  paths  used  for  movement  of 
irradiated  fuel.  Additionally,  allowing  both 
doors  in  the  personnel  air  locks  and  the  door 
in  the  OEH  to  be  op)en  during  core  alterations 
or  the  movement  of  irradiated  fuel  inside 
containment  cannot  create  the  possibility  of 
a  fuel  handling  accident  or  other  radiological 
event  inside  containment.  Therefore,  the 
probability  of  occurrence  of  any  accident 
previously  evaluated  is  unaffected. 

The  approved  fuel  handling  accident 
analysis  does  not  take  credit  for  containment 
closure.  This  analysis  results  in  a  maximum 
calculated  offsite  dose  well  within  the  limits 
of  10  CFR  100,  and  the  existing  analysis  as 
presented  in  the  CR-3  Final  Safety  Analysis 
Report  does  not  require  revision  as  a  result 
of  this  proposed  change.  By  providing  a 
designated  individual  readily  available  to 
close  at  least  one  door  in  the  personnel  air 
locks  and  the  door  in  the  OEH,  containment 
closure  is  assured  following  any  required 
evacuation  of  containment  terminating  any 
release  of  radioactive  materials  outside  of  the 
containment.  Therefore,  the  consequences  of 
accidents  will  not  be  greater  than  that 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  firom  previously 
evaluated  accidents? 

The  operations  involving  the  personnel  air 
locks  and  the  OEH  cannot  be  an  initiator  of 
any  type  of  accident  during  refueling 
operations.  The  personnel  air  locks  and  the 
OEH  are  passive  structural  features  designed 
to  retain  structural  integrity  under  the 
expected  environments  conditions  when 
installed.  Operation  of  the  personnel  air  lock 
doors  and  the  door  in  the  OEH  does  not  affect 
any  safety-related  component  or  structure. 
Additionally,  allowing  both  doors  in  the 
{lersonnel  air  locks  and  the  door  in  the  OEH 
to  be  open  during  core  alterations  or  the 
movement  of  irradiated  fuel  inside 
containment  cannot  initiate  any  type  of 
accident.  Therefore,  the  possibili^  of  a  new 
or  different  kind  of  accident  occurring  as  a 
result  of  this  change  is  not  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety? 


The  margin  of  safety  as  defined  by  10  CFR 
100  has  not  been  reduced.  The  existing 
approved  fuel  handling  accident  analysis 
does  not  credit  containment  closure,  and 
remains  bounding  with  both  doors  in  the 
personnel  air  locks  and  the  door  in  the  OEH 
open.  Closing  at  least  one  door  in  the 
p>ersonnel  air  locks  and  the  door  in  the  OEH 
after  evacuation  of  containment  further 
reduces  the  offsite  doses  in  case  of  a  fuel 
handling  accident,  and  provides  additional 
margin  to  the  calculated  offsite  doses. 
Therefore,  the  existing  margin  of  safety  will 
not  be  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street,  Crystal  River,  Florida 
34428. 

Attorney  for  licensee:  R.  Alexander 
Glenn,  General  Counsel,  Florida  Power 
Corporation,  MAC— ASA,  P.  O.  Box 
14042,  St.  Petersburg,  Florida  33733- 
4042. 

NRC  Project  Director  Cecil  O. 
Thomas 

North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request: 
November  4,  1998. 

Description  of  amendment  request: 
The  proposed  change  would  revise 
Technical  Specifications  Surveillance 
Requirement  4.5.2b.l  to  delete  the 
prescribed  method  of  venting  the 
Emergency  Core  Cooling  System  (ECCS) 
which  would  allow  alternate  methods  to 
verify  that  the  ECCS  piping  is  full  of 
water.  In  addition,  the  associated  Bases 
would  be  expanded  to  reflect  the  intent 
of  the  siu^^eillance  requirement. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  does  not  adversely 
affect  accident  initiators  or  precursors  nor 
alter  the  design  assumptions,  conditions, 
configuration  of  the  facility  or  the  manner  in 
which  the  plant  is  ojjerated.  The  proposed 
change  does  not  alter  or  prevent  the  ability 
of  structures,  systems  and  components 
(SSCs)  to  perform  their  intended  function  to 
mitigate  the  consequences  of  an  initiating 


event  within  the  acceptance  limits  assumed 
in  the  Updated  Final  Safety  Analysis  Report 
(UFSAR). 

Removal  of  the  prescriptive  requirements 
will  not  subject  the  ECCS  system  to 
conditions  adverse  to  nuclear  safety.  The 
profMsed  change  does  not  affect  the  source 
term,  containment  isolation  or  radiological 
release  assumptions  used  in  evaluating  the 
radiological  consequences  of  an  accident 
previously  evaluated  in  the  Seabrook  Station 
UFSAR.  The  use  of  proven  alternative 
techniques  to  verify  that  the  ECCS  piping  is 
full  of  water  will  continue  to  ensure  that  the 
ECCS  system  is  capable  of  performing  its 
intended  designed  safety  function.  Therefore, 
the  prof>osed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  f>ossibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  alter  the 
design  assumptions,  conditions, 
configuration  of  the  facility  or  the  manner  in 
which  the  plant  is  operated  and  maintained 
in  a  state  of  readiness.  Existing  system  and 
component  redundancy  is  not  being  changed 
by  the  proposed  change.  The  proposed 
change  has  no  adverse  affect  on  component 
or  system  interactions.  The  use  of  proven 
alternative  techniques  to  verify  that  the  ECCS 
piping  is  full  of  water  will  continue  to  ensure 
that  the  ECCS  system  is  capable  of 
I>erforming  its  intended  designed  safety 
function.  Therefore,  since  there  are  no 
changes  to  the  design  assumptions, 
conditions,  configuration  of  the  facility,  or 
the  manner  in  which  the  plant  is  operated 
and  maintained  in  a  state  of  readiness,  the 
profwsed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  pro{X)sed  change  does  not  adversely 
affect  equipment  design  or  op)eration  and 
there  are  no  changes  being  made  to  the 
Technical  Sf>ecification  required  safety  limits 
or  safety  system  settings  that  would 
adversely  affect  plant  safety.  The  proposed 
change  does  not  change  the  intent  of  the 
surveillance  requirement  of  ensuring  that  the 
system  will  perform  properly,  injecting  its 
full  capacity  into  the  RCS  upon  demand 
without  subjecting  the  system  to  hydraulic 
transients,  pump  cavitation,  and  pumping  of 
non-condensable  gas  (e.g.,  air,  nitrogen,  or 
hydrogen)  into  the  reactor  vessel  following  a 
safety  injection  (SI)  signal  or  during 
shutdown  cooling. 

Thus,  it  is  concluded  that  the  ECCS  will 
continue  to  be  available  upon  demand  to 
mitigate  the  consequences  of  an  accident 
and,  therefore,  there  is  no  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 
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Local  Publit  Document  Room 
location:  Exeter  Public  Library, 
Founders  Park,  Exeter,  NH  03833. 

Attorney  fot  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Uti!  ities  Service  Company, 
P.O.  Box  270,  Hartford,  CT  06141-0270. 

NRC  Projec '  Director:  William  M. 
Dean. 

Northeast  Nw  :lear  Energy  Company 
(NNECO).  et  c  I..  Docket  Nos.  50-245, 
50-336,  and  5  0-423,  Millstone  Nuclear 
Power  Station ,  Unit  Nos.  1,  2,  and  3, 
New  London  ( bounty,  Connecticut 

Date  of  ami  ndment  request: 
December  22,  1998. 

"  Description  of  amendment  request: 
The  proposed  amendment  would 
replace  specif  c  titles  in  Section  6.0  of 
the  Technical  Specifications  of  all  three 
Millstone  uni^s  with  generic  titles. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  b^  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration^  which  is  presented 
below: 

In  accordanc^  with  10  CFR  50.92.  NNECO 
has  reviewed  the  attached  proposed  changes 
and  ha(s|  concluded  that  they  do  not  involve 
a  Significant  Haeard  Consideration  (SHC). 
The  basis  for  this  conclusion  is  that  the  three 
criterion  of  10  uFR  50.92  are  not 
compromised.  TJhe  proposed  change  is  not 
a(n)  SHC  because  the  proposed  change  will 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  ccmsequences  of  an  accident 
previously  evaluated. 

No  design  ba^s  accidents  are  affected  by 
these  proposed  ^hanges.  The  proposed 
changes  are  adnfinistrative  in  nature  and  are 
being  proposed  to  eliminate  the  need  for  a 
Technical  Specification  change  each  time 
there  is  a  chang#  in  the  organization. 

2.  Create  the  possibility  of  a  new  or 
different  kind  o|  accident  from  any  accident 
previously  evaluated. 

There  are  no  (}hanges  in  the  way  the  plant 
is  operated  due  to  these  administrative 
changes.  The  potential  for  an  unanalyzed 
accident  is  not  created.  There  is  no  impact 
on  plant  respon$e,  and  no  new  failure  modes 
are  introduced.  The  proposed  administrative 
and  editorial  changes  have  no  impact  on 
safety  limits  or  4esign  basis  accidents,  and 
have  no  potential  to  create  a  new  or 
unanalyzed  eveat. 

3.  Involve  a  si^ificant  reduction  in  a 
margin  of  safetyi 

These  changes  do  not  directly  affect  any 
protective  boundaries  nor  do  they  impact  the 
safety  limits  for  the  protective  boundaries. 
These  pro{>osed  changes  are  administrative 
and  editorial  in  iatiu«.  Therefore  there  is  no 
reduction  in  the  margin  of  safety. 

The  NRC  sta  ff  has  reviewed  the 
licensee's  analyrsis  and,  based  on  this 
review,  it  appoars  that  the  three 
standards  of  id  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  Connecticut. 

NRC  Project  Director:  William  M. 
Dean. 

Northeast  Nuclear  Energy  Company 
(NNECO),  et  al..  Docket  No.  50-336. 
Millstone  Nuclear  Power  Station,  Unit 
No.  2,  New  London  County,  Connecticut 

Date  of  amendment  request: 
November  13, 1998. 

Description  of  amendment  request: 
NNECO  has  determined  that  the 
increase  in  radiological  consequences, 
due  to  changes  in  the  assumptions  used 
in  the  updated  dose  consequence 
analysis  of  the  Steam  Generator  Tube 
Rupture  (SGTR)  event  in  the  Millstone 
Unit  No.  2  Final  Safety  Analysis  Report 
(FSAR),  involves  cm  unreviewed  safety 
question  (USQ).  The  changes  include  a 
change  in  High  Pressure  Safety  Injection 
(HPSI)  pirnip  runout  flowrate,  a  change 
in  Auxiliary  Feedwater  Pump  (AFW) 
flowrate,  a  change  in  the  iodine 
partition  factor  for  the  air  ejector, 
inclusion  of  the  potential  of  flashing  of 
the  primary-to-secondary  leakage,  and  a 
change  in  the  atmospheric  release  point 
assumed  following  actuation  of  the 
Enclosure  Building  Filtration  Actuation 
Signal  (EBFAS).  Therefore,  per 
10CFR50.59(c),  NNECO  requested  that 
the  NRC  review  and  approve  the 
changes  to  the  FSAR  through  an 
amendment  to  Operating  License  DPR- 
65,  pursuant  to  10CFR50.90. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

In  accordance  with  10CFR50.92,  NNECO 
has  reviewed  the  projjosed  changes  and  has 
concluded  that  they  do  not  involve  a 
Significant  Hazards  Consideration  (SHC). 
The  basis  for  this  conclusion  is  that  the  three 
criteria  of  10CFR50.92(c)  are  not 
compromised.  The  proposed  changes  do  not 
involve  an  SHC  because  the  changes  would 
not: 

1.  Involve  a  signiHcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


The  FSAR  changes  reflect  changes  in  the 
up>dated  SGTR  analysis.  The  analysis  was 
updated  because  of  changes  in  the 
assumptions  used  in  the  dose  consequence 
analysis  of  the  SGTR  event  in  Millstone  Unit 
No.  2  FSAR.  These  changes  include  a  change 
in  the  iodine  partition  factor  for  the  air 
ejector,  inclusion  of  the  potential  of  flashing 
of  the  primary-to-secondary  leakage,  and  a 
change  in  the  atmospheric  release  pwint 
assumed  following  actuation  of  the  EBFAS. 
In  addition,  the  operator  actions  associated 
with  Reactor  Coolant  System  (RCS)  cooldown 
that  are  s(>ecified  in  the  Emergency  Operating 
Procedures  have  been  incorporated,  mass 
releases  assuming  an  RCS  cooldown  to 
Shutdown  Cooling  Entry  conditions  have 
been  used  in  the  dose  consequence  analysis, 
thyroid  doses  were  calculated  using  ICRP-30 
dose  conversion  factors.  Iodine  releases 
account  for  potential  flashing  of  the  primary- 
to-secondary  leakage,  and  the  Reactor 
Coolant  pumps  are  assumed  to  be  tripped 
following  actuation  of  a  safety  injection 
actuation  signal.  The  revised  HPSI  flowrate  is 
higher  than  that  used  in  the  previous 
analysis.  Higher  HPSI  flowrates  would 
increase  the  primary-to-secondary  break  flow 
and.  thereby,  increase  the  dose 
consequences.  A  more  conservative  iodine 
partition  factor  for  the  air  ejector  has  been 
used  along  with  more  limiting  atmospheric 
disfiersion  coefficients  as  a  result  of  manual 
realignment  of  the  air  ejector  discharge  path 
to  the  atmosphere.  These  changes  in 
radiological  assumptions  are  the  major 
reason  for  the  increase  in  calculated  dose. 
The  revised  AFW  flowrate  is  lower  than  that 
used  in  the  previous  analysis.  Lower  AFW 
flowrate  would  tend  to  increase  the  steaming 
required  and,  thereby,  increase  the  dose 
consequences.  The  probability  that  an 
accident  could  occur  due  to  these  changes  is 
not  increased  since  changing  the  analysis  and 
its  description  can  not  cause  a  steam 
generator  tube  rupture.  Therefore,  these 
changes  will  not  significantly  increase  the 
probability  of  an  accident  previously 
evaluated. 

The  dose  consequences  for  the  updated 
SGTR  analysis  are  higher  than  the  dose 
consequences  for  the  previous  analysis. 
However,  the  dose  consequences  are  within 
the  acceptance  criteria  of  SRP  (Standard 
Review  Plan]  15.6.3  and  GDC  (General 
Design  Criterion]  19.  Therefore,  these 
changes  will  not  significantly  increase  the 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  FSAR  changes  reflect  changes  in  the 
updated  SGTR  analysis.  The  updated 
analysis  does  not  introduce  any  new  or 
unanalyzed  failure  modes  of  equipment  or 
systems,  and  does  not  change  the 
configuration  of  the  plant.  While  the  updated 
analysis  incorporates  operator  actions  that 
are  in  accordance  with  the  Emergency 
Operating  Procedures,  it  does  not  alter  the 
way  any  structure,  system,  or  component 
functions,  and  does  not  alter  the  manner  in 
which  the  plant  is  operated.  Therefore,  there 
are  no  new  or  different  types  of  failures  of 
systems  or  equipment  important  to  safety 
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which  could  cause  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
maigin  of  safety. 

The  FSAR  changes  reflect  changes  in  the 
updated  SGTR  analysis.  The  updated 
analysis  shows  that  the  dose  consequence 
acceptance  criteria  are  met.  The  updated 
analysis  incorporates  operator  actions  that 
are  in  accordance  with  the  Emergency 
(Iterating  Procedures,  and  credits  equipment 
consistent  with  its  capabilities.  Therefore,  the 
updated  analysis  does  sot  reduce  the  margin 
of  safety.  The  FSAR  changes  do  not  alter  the 
acceptance  limits  of  the  safety  parameters  of 
the  accident  analyses  stated  in  the  FSAR. 
Therefore,  these  changes  do  not  significantly 
reduce  the  margin  of  safety. 

The  NRC  has  provided  guidance 
concermng  the  spplication  of  standards  in 
10CFR50.92  by  providing  certain  examples 
(March  6, 1986,  51  FR  7751)  of  amendments 
that  are  considered  not  likely  to  involve  an 
SHC.  The  changes  proposed  herein  are 
covered  by  example  (vi)  in  that  the 
consequences  for  the  updated  SGTR  analysis 
are  higher  than  dose  consequences  for  the 
previous  analysis.  However,  the  dose 
consequences  are  within  the  acceptance 
criteria  of  SRP  15.6.3  and  GDC  19. 

As  described  above,  this  License 
Amendment  Request  does  not  involve  a 
significant  increase  in  the  probability  of  an 
accident  previously  evaluated,  does  not 
involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated,  does  not  create  the  p)ossibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated,  and  does  not 
result  in  a  significant  reduction  in  a  margin 
of  safety.  Therefore,  NNECO  has  concluded 
that  the  proposed  changes  do  not  involve  an 
SHC. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisHed.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Coimsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  Connecticut. 

NRC  Project  Director:  William  M. 
Dean. 

PPSrL,  Inc..  Docket  Nos.  50-387  and  50- 
388,  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  amendment  request: 
November  20,  1998. 


Description  of  amendment  request: 
This  amendment  request  updates  the 
Emergency  Diesel  Generator  (EDO)  day 
tank  volume  Surveillance  Requirement 
(SR)  3.8.1.4. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  proposal  does  not  invc^ve  an  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated.  The  proposed 
amendment  changes  EDG  day  tank  volume 
requirements  to  reflect  the  [Susquehanna 
Steam  Electric  Station)  SSES  design. 

The  safety  function  of  the  EDG  day  tanks 
is  to  supply  the  EDG's  with  enough  fuel  to 
ensure  the  availability  of  necessary  power  to 
[engineered  safety  featttre)  ESF  systems  so 
that  fuel,  reactor  coolant  and  containment 
system  design  limits  are  not  exceeded.  The 
proposed  change  increases  the  minimum 
diesel  fuel  oil  day  tank  volume  for  Unit  1  and 
Unit  2  SR  3.8.1.4  from  325  gallcMis  to  420 
gallons  for  EDG  A-D  and  425  gallons  for  EDG 
E. 

This  volume  corresponds  to  the  tank 
volume  at  which  automatic  refill  occurs.  This 
volume  provides  for  55  minutes  of  EDG  A- 
D  and  62  minutes  for  EE)G  E  operation  at 
continuous  rated  load  conditions. 

Currently,  the  bases  for  SR  3.8.1.4 
identifies  that  "administrative  controls 
ensure  a  useable  volume  of  the  fuel  oil  in  the 
day  tank  adequate  for  approximately  60 
minutes  of  DG  operation  plus  10%  at  the 
continuous  rated  load."  These  administrative 
controls  ensure  compliance  with  the 
Regulatory  Guide  1.137  requirements. 
Regulatory  Guide  1.137  revision  1  endorses 
American  National  Standards  Institute 
(ANSI)  N195-1976.  The  ANSI  N195-1976 
requires  each  diesel  to  be  equip{>ed  with  a 
day  tank  whose  capacity  is  su^cient  to 
maintain  at  least  60  minutes  of  operation. 
This  capacity  is  to  be  based  on  the  fuel 
consumption  at  a  load  of  100%  of  the 
continuous  rating  of  the  diesel  plus  a 
minimum  margin  of  10%. 

These  administrative  controls  on  day  tank 
level  ensure  that  the  required  initial  fuel  oil 
supply  is  available  to  meet  the  intent  of  the 
Standard  as  it  applies  to  the  Technical 
Specification  surveillance.  This  Technical 
Specification  change  eliminates  these 
unnecessary  controls  needed  to  conform  to 
the  ANSI  standard. 

An  assessment  of  the  proposed  change 
based  on  the  guidance  provided  in 
Regulatory  Guide  1.174,  July  1998,  "An 
Approach  for  Using  Probabilistic  Risk 
Assessment  in  Risk-Informed  Decisions  on 
Plant  Specific  Changes  to  the  Licensing 
Basis"  concludes  that  the  increase  in  risk  is 
insignificant.  It  is  therefore  concluded  that 
the  proposed  changes  to  SSES  Unit  1  and 
Unit  2  Technical  Specification  SR  3.8.1.4  day 


tank  volume  requirements  ensures  the 
volume  is  adequate  to  supptort  the  EDG's  post 
accident  design  basis  safety  function  to 
ensure  the  availability  of  necessary  power  to 
ESF  systems  so  that  fuel,  reactor  coolant 
system,  and  containment  design  limits  are 
not  exceeded. 

Based  upon  the  above,  PP&L  concludes 
that  the  proposed  action  does  not  involve  an 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  changes  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

This  proposal  does  not  create  the 
probability  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated.  The  change  to  the  day  tank 
required  minimum  volume  does  not  change 
any  plant  systems,  structures,  or  components, 
nor  does  the  change  affect  any  existing  or 
create  any  new  or  different  kind  of  accident 

An  assessment  of  the  proposed  change 
based  on  the  guidance  provided  in 
Regulatory  Guide  1.174,  July  1998,  "An 
Approach  for  Using  Probabilistic  Risk 
Assessment  in  Risk-Informed  Decisions  on 
Plant  Specific  Changes  to  the  Licensing 
Basis"  concludes  that  the  increase  in  risk  is 
insignificant.  Based  on  this,  it  is  concluded 
that  the  proposed  changes  to  SSES  Unit  1 
and  Unit  2  Technical  Specification  SR  3.8.1.4 
day  tank  volume  requirements  ensures  the 
volume  is  adequate  to  support  the  EDG's  post 
accident  design  basis  safety  function  to 
ensure  the  availability  of  necessary  jx)wer  to 
ESF  systems  so  that  fuel,  reactor  coolant 
system,  and  containment  design  limits  are 
not  exceeded. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  prof>osed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

An  assessment  of  the  proposed  change 
based  on  the  guidance  provided  in 
Regulatory  Guide  1.174.  July  1998,  "An 
Approach  for  Using  Probabilistic  Risk 
Assessment  in  Risk-Informed  Decisions  on 
Plant  Specific  Changes  to  the  Licensing 
Basis"  concludes  that  the  increase  in  risk  is 
insignificant. 

It  is  concluded  that  the  proposed  changes 
to  SSES  Unit  1  and  Unit  2  Technical 
Specification  SR  3.8.1.4  day  tank  volume 
requirements  ensures  the  volume  is  adequate 
to  support  the  EDG's  post  accident  design 
basis  safety  function  to  ensure  the 
availability  of  necessary  power  to  ESF 
systems  so  that  fuel,  reactor  coolant  system, 
and  containment  design  limits  are  not 
exceeded. 

Based  on  this,  the  proposed  changes  do  not 
involve  a  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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Local  Public  pocument  Room 
location:  Osterf^out  Free  Library, 
Reference  Department,  71  South 


Franklin  Street, 


Attorney  for  licensee:  Jay  Silberg. 


Esquire,  Shaw, 


'ittman.  Potts  and 


Trowbridge,  2300  N  Street  NW., 
Washington,  ex:  20037. 
NEC  Project  Director  S.  Singh  Bajwa. 


PP&-L,  Inc.. 
388,  Susqueh 
Station,  Units  1 
Pennsylvania 


Docket  Nos.  50-387  and  50- 
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CO  [id 


(SF) 


Date  Oj 
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increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

This  proposal  does  not  create  the 
probability  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated.  The  FOST  required  minimum 
values  do  not  change  any  plant  systems, 
structures,  or  components,  nor  do  they 
change  any  existing  or  create  any  new  or 
different  kind  of  accident.  The  proposed 
amendment  changes  FOST  volume 
requirements  so  to  increase  the  margin  of 
safety  thus  providing  further  assurance  that 
the  EDG  FOST  volume  is  adequate  to  support 
the  EIXj's  post  accident  design  basis  safety 
function.  Therefore,  the  proposed  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  proposed  change  increases  the  margin 
of  safety  since  the  proposed  FOST  values  are 
based  on  the  EDG  continuos  [sicf 
(continuous)  rated  load  ratings  which  bound 
the  post  DBA  load  profile. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisRed.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre,  PA  18701. 

Attorney  for  licensee:  Jay  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street  NW.. 
Washington,  DC  20037. 

NRC  Project  Director:  S.  Singh  Bajwa. 

Southern  Nuclear  Operating  Company, 
Inc.  Docket  Nos.  50-348  and  50-364. 
Joseph  M.  Farley  Nuclear  Plant,  Units  1 
and  2,  Houston  County,  Alabama 

Date  of  amendment  request: 
November  6, 1998. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  for 
the  Nuclear  Instrumentation  System 
[NIS]  Power  Range  daily  surveillance 
requirement. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  surveillance  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 


The  proposed  surveillance  change  does  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated  in  the  FSAR  [Final  Safety  Analysis 
Report).  This  modification  does  not  directly 
initiate  an  accident.  The  consequences  of 
accidents  previously  evaluated  in  the  FSAR 
are  not  adversely  affected  by  this  proposed 
change  because  the  change  to  the  NIS  Power 
Range  channel  adjustment  requirement 
ensures  the  conservative  response  of  the 
channel  even  at  part  power  levels. 

2.  Does  the  proposed  surveillance  change 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

The  proposed  surveillance  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  than  any  accident  already 
evaluated  in  the  FSAR.  No  new  accident 
scenarios,  failure  mechanisms,  or  limiting 
single  failures  are  introduced  as  a  result  of 
the  proposed  change.  The  proposed 
Technical  Specifications  change  does  not 
challenge  the  performance  or  integrity  of  any 
safety-related  systems.  Therefore,  the 
possibility  of  a  new  or  different  kind  of 
accident  is  not  created. 

3.  Does  the  proposed  surveillance  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

The  proposed  surveillance  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  proposed  change  does  require  a 
revision  to  the  criterion  for  implementation 
of  Power  Range  channel  adjustment  based  on 
secondary  power  calorimetric  calculation; 
however,  the  change  does  not  eliminate  any 
RTS  [Reactor  Trip  Setpoint)  surveillances  or 
alter  the  frequency  of  surveillances  required 
by  the  Technical  Specifications.  The  revision 
to  the  criterion  for  implementation  of  the 
daily  surveillance  will  have  a  conservative 
effect  on  the  performance  of  the  NIS  Power 
Range  channel,  particularly  at  part  power 
after  normalization  at  100%  RTP  (Rated 
Thermal  Power)  conditions.  The  nominal  trip 
setpoints  specified  by  the  Technical 
Specifications  and  the  safety  analysis  limits 
assumed  in  the  transient  and  accident 
analysis  are  unchanged.  The  margin  of  safety 
associated  with  the  acceptance  criteria  for 
any  accident  is  unchanged.  Therefore,  the 
proposed  change  will  not  significantly 
reduce  the  margin  of  safety  as  defined  in  the 
Technical  Specifications. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369,  Dothan,  Alabama 
36302. 

Attorney  for  licensee:  M.  Stanford 
Blanton,  Esq.,  Balch  and  Bingham,  Post 
Office  Box  306, 1710  Sixth  Avenue 
North,  Birmingham,  Alabama. 


Federal  Register /Vol.  64,  No.  17 /Wednesday,  January  27.  1999 /Notices 


4161 


NRC  Project  Director:  Herbert  N. 
Berkow. 

Southern  Nuclear  Operating  Company, 
Inc.,  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia, 
City  ofDalton,  Georgia,  Docket  Nos.  50- 
321  and  50-366,  Edwin  I.  Hatch  Nuclear 
Plant,  Units  1  and  2,  Appling  County, 
Georgia. 

Date  of  amendment  request: 
December  4,  1998. 

Description  of  amendment  request: 
The  proposed  amendments  would  make 
two  changes  to  the  Technical 
Specifications  (TSs).  Change  1  would 
delete  the  footnote  in  Hatch  Unit  1  TS 
Section  2.1.1.2  that  ties  the  Safety  Limit 
Minimum  Critical  Power  Ratio  to  Cycle 
18.  Change  2  would  delete  TS  Section 
5.6.5.b.2  for  Units  1  and  2,  and 
incorporate  TS  Section  5.6.5.b.2  into  TS 
Section  5.6.5.b.l  for  both  units. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiBcant  hazards 
consideration  which  is  presented  below: 

Basis  for  Propcsed  Change  1 

The  change  does  not  involve  a  significant 
hazards  consideration  for  the  following 
reasons: 

1.  The  proposed  eimendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  footnote  in  Section  2.1.1.2  of  the 
Hatch-1  Technical  Specifications  restricts  the 
applicability  of  the  Safety  Limit  for  MCPR 
[minimum  critical  power  ratio]  (SLMCPR) 
(safety  limit  minimum  critical  power  ratio]  to 
Cycle  18  only.  By  applying  the  same  NRC- 
approved  methods  used  to  calculate  the 
Cycle  18  SLMCPR  it  has  been  determined 
that  the  current  value  is  bounding  for  Cycle 
19  as  well.  However,  because  of  the  footnote, 
it  (cannot]  be  applied  to  Cycle  19  without  a 
Technical  Specifications  amendment.  In 
order  to  eliminate  future  Technical 
Specifications  revisions  that  do  not  change 
the  SLMCPRs  values,  SNC  [Southern  Nuclear 
Operating  Company.  Inc.]  proposes  to  delete 
the  footnote  which  ties  those  values  to  a 
specific  operating  cycle.  Removing  the 
footnote  does  not  change  the  method  of 
calculating  SLN4CPR  for  other  cycles,  nor 
does  it  eliminate  the  requirement  to  revise 
the  Technical  Specifications  if  a  different 
value  is  used  for  future  cycles.  Deletion  of 
the  cycle-specific  footnote  does  not  change 
the  operation  of  any  plant  structure,  system 
OT  component;  therefore,  it  has  no  aff^  on 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  ]>roposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

Deleting  the  cycle-specific  footnote  in 
Section  2.1.1.2  of  &e  Technical 


Specifications  does  not  result  in  any  new 
methods  of  operating  the  facility  and  does 
not  involve  any  facility  modifications.  No 
new  initiating  events  or  transients  result  from 
this  change. 

Therefore,  this  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  purpose  of  the  SLMCPR  in  the 
Technical  Specifications  is  to  ensure  at  least 
99.9%  of  the  fuel  pins  in  the  core  are 
expected  to  avoid  transition  boiling  during 
the  worst  anticipated  operational  occi'.Tence 
(ACXD)  throughout  an  operating  cycle.  The 
footnote  in  Section  2.1.1.2  of  the  Hatch-1 
Technical  Specifications  is  intended  to 
ensure  the  correct  SLMCPR  is  used  each 
cycle.  Prior  to  the  Spring  of  1996,  the  Safety 
Limits  had  been  calculated  for  each  fuel  type, 
independently  of  operating  cycle.  As  long  as 
the  limiting  fuel  type  in  the  core  did  not 
change  frtjm  cycle  to  cycle,  the  Safety  Limit 
did  not  change.  It  was  discovered  in  1996, 
however,  that  generic  SLMCPRs  based  on 
fuel  type  alone  may  not  be  bounding  for  all 
cycles  for  all  reactors.  In  response  to  this 
discovery  GE  committed  to  evaluating 
SLMCPRs  based  on  cycle-unique  information 
as  a  more  accurate  method  of  ensuring  99.9% 
of  the  fuel  pins  in  the  core  are  exjjected  to 
avoid  transition  boiling  during  AOOs.  The 
new  methodology,  which  is  now  applied 
each  cycle,  is  based  on  NRC-approved 
methods  and  incorporates  implementing 
procedures  that  model  cycle-specific 
parameters.  This  methodology  was  used  to 
calculate  the  Cycle  18  value  that  is  currently 
in  the  Technical  Specifications.  The  same 
procedure  was  also  employed  to  determine 
that  the  Hatch-1  Cycle  19  SLMCPR  and  it  was 
determined  the  Cycle  19  value  is  bounded  by 
the  Cycle  18  value.  Thus,  except  for  the 
footnote  in  Section  2.1.1.2,  there  is  no  need 
to  revise  the  Hatch-1  Technical 
Specifications  in  order  to  ensure  the  correct 
SLMCPR  is  implemented  for  Cycle  19.  As  a 
way  of  avoiding  similar  changes  in  the 
future,  SNC  proposes  that  the  footnote  be 
deleted.  Since  NRC-approved  methodology 
will  still  be  used  to  determine  the  cycle- 
specific  SLMCPRs  to  ensure  that  [  ]  99.9%  of 
the  fuel  rods  are  expected  to  avoid  transition 
boiling  during  AOOs,  there  will  be  no 
reduction  of  margin  of  safety  as  a  result  of 
this  change. 

Basis  fiM-  Pr»p«sed  Change  2 

The  change  does  not  involve  a  significant 
hazards  consideraticm  for  the  following 
reasons: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  c^  an  accident 
previously  evaluated. 

Section  5.6.5.b.2)  no  longer  describes  NRC- 
approved  methods  for  analyzing  fuel  in  the 
Unit  1  and  Unit  2  reactors  because  the  ANF 
[advanced  nuclear  fuel]  LUAs  [lead  use 
assemblies]  have  been  permanently 
discharged.  Deleting  Section  5.6.S.b.2)  from 
the  Administrative  Controls  portion  of  the 
Technical  Specifications  does  not  change  the 


operation  of  any  structure,  system,  or 
component  in  the  facility.  Therefore,  this 
amendment  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

Deleting  Section  5.6.5.b.2),  which 
describes  the  use  of  ANF  methods  for 
analyzing  LUAs,  from  the  Technical 
Specifications  does  not  result  in  any  new 
methods  of  operating  the  facility  and  does 
not  involve  any  facility  modifications.  No 
new  initiatinti  events  or  transients  result  from 
this  change.  Therefore,  this  proposed  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  &t>m  any 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

ANF  LUAs  are  no  longer  used  as  fuel  in 
the  Plant  Hatch  reactors,  therefore,  ANF 
NRC-approved  methods  described  in 
Technical  Specifications  Section  5.6.5. b.2) 
are  not  used  to  determine  jwwer  distribution 
limits  which  appear  in  the  COLR  (Core 
Operating  Limit  Report].  GE's  [General 
Electric's]  reload  licensing  methodology 
described  in  Section  5.6.5.b.l)  will  be 
incorporated  into  Section  5.6. 5. b.  and  will 
continue  to  be  used  to  analyze  the  GE  fuel 
in  both  units.  Therefore,  this  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley, 
Georgia. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC. 

NEC  Project  Director:  Herbert  N. 
Berkow. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281.  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia 

Date  of  amendment  request: 
November  4, 1998. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  (TS) 
Sections  4.6.A.l.b  and  Basis  3.16  for 
Units  1  and  2  to  revise  the  start/load 
time  testing  and  ratings  for  emergency 
diesel  generators  (EDGs).  The  changes 
will  bring  the  TS  into  conformance  with 
the  Updated  Final  Safety  Analysis 
Repcwt. 
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Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  lO  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  vjrhich  is  presented 
below: 

Criterion  1 — Ooeration  of  the  Surry  Units 
1  and  2  in  accordance  with  the  proposed 
Technical  Specification  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

The  currently  specified  "less  than  30 
seconds"  time  to  be  replaced  has  no  sf)ecific 
safety  significance  or  design  basis  regarding 
EDG  starting.  Thelproposed  time  change  to 
"less  than  or  equa|  to  10  seconds"  is  more 
I  agreement  with  current 
^nd  surveillance  testing, 
lot,  in  any  way,  affect  the 
I  of  the  plant  and  do  not 
affect  the  initiator^  of  analyzed  events  or  the 
assumed  mitigatic^  of  accident  or  transient 
events.  Analyzed  ^vents  are  initiated  by  the 
failure  of  plant  structures,  systems,  or 
components.  The  proposed  changes  do  not 
impact  the  condition  or  performance  of  these 
structures,  systems  or  comp>onents. 
Consequences  of  analyzed  events  are  the 
result  of  the  plant  peing  operated  within 
assumed  parameters  at  the  onset  of  any 
event,  and  the  successful  functioning  of  at 
least  one  train  or  division  of  the  equipment 
credited  with  mitigating  the  event.  There  is 
no  impact  on  the  aapability  of  the  credited 
equipment  to  perftrm,  nor  is  there  any 
change  in  the  likelihood  that  credited 
equipment  will  fail  to  perform.  As  a  result, 
there  is  no  signifioant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evalua^d  and  Criterion  1  is, 
thereby,  satisfied.  I 

Criterion  2 — ^Th^  proposed  Technical 
Specifications  chatige  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  anylaccident  previously 
evaluated.  j 

The  proposed  clange  does  not  involve  a 
physical  alteratiorj  of  the  plant,  or  a  change 
in  the  methods  ustd  to  operate  the  plant  or 
to  respond  to  plan^  transients.  No  new  or 
diRierent  equipmetit  is  being  installed  and  no 
installed  equipment  is  being  removed  or 
operated  in  a  different  manner.  There  is  no 
alteration  to  the  parameters  within  which  the 
plant  is  normally  operated  or  in  the 
setpmints,  which  initiate  protective  or 
mitigative  actions.  Consequently,  no  new 
failure  modes  are  Introduced  and  the 
proposed  changes  Ido  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated  and 
Criterion  2  is.  thereby  satisfied. 

Criterion  3 — ^Thi  proposed  Technical 
Specifications  change  does  not  involve  a 
significant  reductibn  in  a  margin  of  safety. 

Margin  of  safetyiis  established  through  the 
design  of  the  plant  structures,  systems  and 
components,  the  parameters  within  which 
the  plant  is  operatid.  and  the  establishment 
of  the  setpoints  foi  the  actuation  of 
equipment  relied  i^pon  to  respond  to  an 
event.  The  replacetnent  of  the  "less  than  30 
seconds"  requirenjent  for  loading  the  EDGs 


with  the  more  stringent  "less  than  or  equal 
to  10  seconds"  requirement  makes  no  change 
to  the  condition  or  performance  of  equipment 
or  system  used  in  accident  mitigation  or 
assumed  for  any  accident  analysis  that  could 
reduce  a  margin  of  safety  as  described  in  the 
basis  for  any  TS.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  any  margin  of  safety  described 
in  the  bases  for  the  Technical  Specifications 
and  Criterion  3  is,  thereby,  satisfied. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  signiHcant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185. 

Attorney  for  licensee:  Donald  P.  Irwin, 
Esq.,  Hunton  and  Williams,  Riverfront 
Plaza,  East  Tower,  951  E.  Byrd  Street, 
Richmond,  Virginia  23219. 

NRC  Project  Director:  Herbert  N. 
Berkow. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Units  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  amendment  request: 
September  28, 1998  (TSCR  208). 

Description  of  amendment  request: 
The  proposed  amendments  will  clarify 
the  notation  definition  of  "R"  in  the 
Technical  Specifications  (TS)  and  add  a 
new  frequency  of  "A."  The  revision  of 
"R"  would  specify  the  refueling 
frequency  as  18  months  and  "A"  would 
be  defined  as  an  annual  or  12-month 
frequency.  , 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Operation  of  the  Point  Beach  Nuclear 
Plant  (PBNPl  in  accordance  with  the 
proposed  amendments  will  not  result  in  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

These  changes  do  not  involve  a  significant 
increase  in  the  probability  of  an  accident 
previously  evaluated  because  no  such 
accidents  are  affected  by  the  proposed 
revisions  to  clarify  that  the  provisions  of  TS 
15.4.0.2  apply  to  notation  "R"  in  TS  Table 
15.4.1-1.  The  proposed  TS  changes  do  not 
introduce  any  new  accident  initiators  since 
no  accidents  previously  evaluated  have  as 
their  initiators  anything  related  to  the  change 
in  the  frequency  of  surveillance  testing. 

The  increased  time  potential  between 
surveillance  frequencies  does  not 


significantly  increase  the  probability  [of] 
failure  of  the  instrumentation  contained  in 
TS  Table  15.4.1-1.  As  noted  above, 
instrument  drift  studies  concluded  that  the 
magnitude  of  the  instrument  drift  (for 
instrumentation  affected  by  drift)  that  could 
occur  over  a  22.S-month  interval  was 
bounded  by  the  uncertainty  allowances  used 
in  determining  safety  system  setpoints,  and 
the  review  of  historical  calibration  data 
concluded  that  the  as-found  and  as-left  data 
has  not  exceeded  acceptable  limits  for  the 
calibration  intervals  reviewed,  except  on  rare 
occasions. 

In  addition,  initiating  conditions  and 
assumptions  are  unchanged  and  remain  as 
previously  analyzed  for  accidents  in  the 
PBNP  Final  Safety  Analysis  Report.  The 
proposed  TS  changes  do  not  involve  any 
physical  changes  to  systems  or  components, 
nor  do  they  alter  the  typical  manner  in  which 
the  systems  or  components  are  operated. 
Therefore,  these  changes  do  not  increase  the 
probability  of  previously  evaluated  accidents. 

These  changes  do  not  involve  a  significant 
increase  in  the  consequences  of  an  accident 
previously  evaluated  because  the  source 
term,  containment  isolation  or  radiological 
releases  are  not  being  changed  by  these 
pro[>osed  revisions.  Existing  system  and 
component  redundancy  and  operation  is  not 
being  changed  by  these  proposed  changes. 
The  assumptions  used  in  evaluating  the 
radiological  consequences  in  the  PBNP  Final 
Safety  Analysis  Report  are  not  invalidated: 
therefore,  these  changes  do  not  affect  the 
consequences  of  previously  evaluated 
accidents. 

2.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

These  changes  do  not  introduce  nor 
increase  the  nimiber  of  failure  mechanisms  of 
a  new  or  different  type  than  those  previously 
evaluated  since  there  are  no  physical  changes 
being  made  to  the  facility.  The  surveillance 
test  requirements  and  the  way  they  are 
performed  will  remain  unchanged.  The 
design  and  design  basis  of  the  facility  remain 
unchanged.  The  plant  safety  analyses  remain 
unchanged.  Therefore,  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated  is  not 
introduced. 

3.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  does  not  involve  a  significant 
reduction  in  a  mai^n  of  safety. 

The  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety 
because  existing  component  redundancy  is 
not  being  changed  by  these  proposed 
changes.  There  are  no  new  or  significant 
changes  to  the  initial  conditions  contributing 
to  accident  severity  or  consequences,  and 
safety  margins  established  through  the  design 
and  facility  license  including  the  Technical 
Specifications  remain  unchanged.  Therefore, 
there  are  no  significant  reductions  in  a 
margin  of  safety  introduced  by  [these] 
proposed  amendment[s]. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
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standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  The  Lester  Public  Library, 
1001  Adams  Street,  Two  Rivers, 
Wisconsin  54241. 

Attorney  for  licensee:  John  H.  O'Neill, 
Jr.,  Shaw,  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Cynthia  A. 
Carpenter. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Units  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  amendment  request:  October 
5, 1998  (TSCR  200). 

Description  of  amendment  request: 
The  proposed  change  modifies 
Tecluiical  Specifications  Section  15.4.1, 
"Operational  Safety  Review,"  by 
removing  the  requirement  to  check 
environmental  monitors  on  a  monthly 
basis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Operation  of  the  Point  Beach  Nuclear 
Plant  [PBNPj  in  accordance  with  the 
proposed  amendments  does  not  result  in  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  eliminates  a 
surveillance  requirement  for  environmental 
monitors.  The  environmental  monitors 
referred  to  by  this  surveillance  were 
eliminated  from  the  Radiological 
Environmental  Monitoring  Program  and  from 
the  Technical  Specifications  by  previous 
amendments.  Therefore,  this  change  is 
administrative  in  nature  in  that  it  corrects  a 
previous  administrative  oversight.  The 
requirement  is  not  related  to  any  accident 
initiator  or  accident  mitigation  structures, 
systems  or  components  for  any  previously 
evaluated  accident.  Therefore,  no  increase  in 
the  probability  or  consequences  of  a 
previously  evaluated  accident  can  result. 

2.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendment[s]  does  not  create  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  amendments  remove  a  surveillance 
requirement  from  the  Technical 
Sp>ecifications  related  to  environmental 
monitors.  The  environmental  monitors  were 
removed  from  the  environmental  monitoring 
program  by  previously  approved 
amendments.  The  surveillance  requirement 
is  not  related  to  an  existing  design  feature  of 
PBNP.  Therefore,  elimination  of  the 


surveillance  requirement  cannot  create  a  new 
or  different  kind  of  accident  &t>m  any 
accident  previously  evaluated. 

3.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendment[sl  does  not  result  in  a  significant 
reduction  in  a  margin  of  safety. 

Margins  of  safety  are  defined  by  the  safety 
limits  and  design  limits  for  PBNP.  The 
surveillance  is  not  related  to,  nor  does  it 
affect,  these  limits.  Monitoring  of  the 
environment  continues  under  an  approved 
Radiological  Environmental  Monitoring 
Program  which  ensures  that  any  changes  in 
radiation  levels  in  the  environs  is  detected, 
thus  ensuring  the  impact  of  PBNP  operation 
on  the  enviroimient  is  minimized.  Therefore, 
the  proposed  change  cannot  result  in  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  The  Lester  Public  Library, 
1001  Adams  Street,  Two  Rivers, 
Wisconsin  54241. 

Attorney  for  licensee:  John  H.  O'Neill, 
Jr.,  Shaw,  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Cynthia  A. 
Carpenter. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Tennessee  Valley  Authority,  Docket  No. 
50-390  Watts  Bar  Nuclear  Plant,  Unit  1 
(WBN),  Rhea  County,  Tennessee 

Date  of  application  for  amendment: 
December  22  and  revision  dated 
December  23, 1998. 

Brief  description  of  amendment:  In 
order  to  prevent  a  potential  shutdown 


due  to  sporadic  grounds  encountered  on 
an  annunciator  circuit  used  to  confirm 
operability  of  an  ice  condenser  inlet 
door  position  monitoring  system,  the 
proposed  amendment  would  provide  a 
temporary,  optional  method  of 
satisfying  the  requirements  for  the 
channel  check  until  the  next  operating 
Mode,  planned  in  late  February  1999, 
for  the  next  refueling  outage.  Date  of 
publication  of  individual  notice  in  the 
Federal  Register:  December  31,  1998  (63 
FR  72339). 

Expiration  date  of  individual  notice: 
February  1, 1999. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
TN  37402. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/ or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission":  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
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local  public  doqument 
particular  facili|i 


rooms  for  the 
ies  involved. 


Duke  Energy 
Nos.  50-413  an 
Nuclear  Station 
County,  South 


Cdfporation,  et  al..  Docket 
50-414.  Catawba 
Units  1  and  2,  York 
(iaroHna 


3.6.11.7 
Pressure  Contro 


Date  of  applic  ation  for  amendments: 
November  11. 1  )98. 

Brief  descript  on  of  amendments:  The 
amendments  rei  ise  Technical 
Specification  Surveillance 
Requirements  (J  Rs)  3.6.11.6  AND 
regarding  the  Containment 

System  (CPCS).  of  the 
units'  joint  Technical  Specifications. 
The  revision  bri  igs  the  SRs  into 
conformity  with  the  current  design  of 
the  CPCS. 

Date  ofissuaiice:  January  14, 1999. 

Effective  date.  As  of  the  date  of 
issuance  to  be  inplemented 
concurrently  wi  h  implementation  of 
Amendment  No^.  173  (Unit  1)  and  165 
(Unit  2). 

Amendment  l^os.:  174 — Unit  1;  Unit 
2—166. 

Facility  Openking  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revise  the 
Technical  Speci  ications. 

Date  of  initial  notice  in  Federal 
Register:  December  2,  1998  (63  FR 
66591).  The  Cortmission's  related 
evaluation  of  tha  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  14,  199S 

No  significant! hazards  consideration 
comments  received:  No. 

Local  Public  Qocument  Room 
location:  York  County  Library,  138  East 
Black  Street,  Ro<;k  Hill.  South  Carolina. 

Entergy  Operatit  >ns.  Inc.,  Docket  No.  50- 
368.  Arkansas  A  uclear  One,  Unit  2, 
Pope  County,  Arkansas 

Date  of  amenament  request: 
September  17,  1998. 

Brief  descriptmn  of  amendment:  The 
amendment  incorporates  the  use  of  a 
range  rather  then  a  specific  setpoint  for 
the  automatic  removal  of  the  operating 
bypasses  for  the  core  power  calculator 
(CPC)  generated  trips  and  the  high 
logarithmic  powsr  level  trip  to 
accommodate  ths  design  of  the  plant 
protection  system  (PPS)  which  uses  a 
single  bistable  tc  control  both  of  these 
functions. 

Date  of  issuance:  December  31, 1998. 

Effective  date:  Etecember  31,  1998. 

Amendment  ho.:  196. 

Facility  Operating  License  No.  NPF-6: 
Amendment  revi  sed  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  21,  1998  (63  FR 
56247). 

The  Commission's  related  evaluation 
of  the  amendmeikts  is  contained  in  a 


Safety  Evaluation  dated  December  31, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
/ocaWon;  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  AR  72801. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368,  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County,  Arkansas 

Date  of  application  for  amendment: 
June  29, 1998. 

Brief  description  of  amendment:  The 
amendment  modifies  the  TS 
surveillance  requirements  for  SR 
4.8.2.3.b.2.  SR  4.8.2.3.C.4  and  the  Bases 
for  TS  3.8.2.3  Action  b.  The  licensee  is 
planning  to  modify  the  120  volt  vital 
alternating  current  (ac)  electrical 
distribution  system  by  installing  new 
inverters  during  the  2R13  refueling 
outage.  Normally,  the  present  inverters 
for  ANO-2  are  ac  powered  and 
automatically  shift  to  direct  current  (dc) 
power  on  a  loss  of  the  ac  source.  The 
new  inverters  will  be  powered  from  the 
125  dc  system  at  all  times. 

Date  of  issuance:  January  13,  1999. 

Effective  date:  January  13, 1999,  with 
implementation  following  completion  of 
the  required  modifications  but  prior  to 
restart  from  the  2R13  outage. 

Amendment  No.:  198. 

Facility  Operating  License  No.  NPF-6: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  21,  1998  (63  FR 
56244). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  13, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  AR  72801. 

Florida  Power  and  Light  Company,  et 
al..  Docket  No.  50-335,  St.  Lucie  Plant, 
Unit  No.  1,  St.  Lucie  County,  Florida 

Date  of  application  for  amendment: 
October  29, 1998. 

Brief  description  of  amendment:  The 
amendment  revised  the  terminology 
used  in  the  St.  Lucie  Plant  Technical 
Specifications  (TS)  relative  to  the 
implementation  and  automatic  removal 
of  certain  protection  system  trip 
bypasses  to  ensure  that  the  meaning  of 
explicit  terms  used  in  the  TS  are 
consistent  with  the  intent  of  the  stated 
requirements. 

thte  of  Issuance:  January  5,  1999. 

Effective  Date:  As  of  date  of  issuance 
and  shall  be  implemented  within  30 
days  of  receipt. 


Amendment  No.:  159. 

Facility  Operating  License  No.  DPR- 
67:  Amendment  revised  the  TS. 

Date  of  initial  notice  in  Federal 
Register:  December  2, 1998  (63  FR 
66594)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  5, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336.  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
August  4, 1998. 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  (TSs)  relating  to  the 
condensate  storage  tank  (CST)  relating 
to  the  required  minimum  water  volimie 
and  also  adds  a  new  TS  which 
establishes  requirements  for  the 
atmospheric  steam  dump  valves 
(ASDVs)  to  assure  their  operability.  The 
apphcable  TS  Bases  for  the  CST  is 
updated  to  reflect  the  proposed  changes 
and  a  new  TS  Bases  section  is  added  to 
discuss  the  new  TS  for  the  ASDVs. 

Date  of  issuance:  December  31,  1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days  fi-om  the  date  of  issuance. 

Amendment  No.:  223. 

Facility  Operating  License  No.  DPR- 
65:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  26,  1998  (63  FR 
45526). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  31, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station.  Unit 
No.  1.  Washington  County,  Nebraska 

Date  of  amendment  request:  March 
26,  1997,  as  supplemented  by  letters 
dated  March  18, 1998,  and  November 
17,  1998. 

Brief  description  of  amendment:  The 
amendment  revises  'Technical 
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Specifications  (TS)  2.1.6  and  its 
associated  Basis  to  restrict  the  number 
of  inoperable  main  steam  safety  valves 
when  the  reactor  is  critical. 

Date  of  issuance:  December  31, 1998. 

Effective  date:  December  31, 1998. 

Amendment  No.:  189. 

Facility  Operating  License  No.  DPR- 
40:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  16.  1997  (62  FR  38137). 
The  March  18. 1998.  and  November  17. 
1998,  supplemental  letters  provided 
additional  clarifying  information  and 
did  not  change  the  original  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  31.  1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library.  215 
South  15th  Street.  Omaha,  Nebraska 
68102. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
April  14,  1997.  as  supplemented 
October  17, 1997,  March  20, 1998,  May 
18,  1998,  and  August  17,  1998. 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  to  allow  for  a  Safety 
Review  Committee  review  of  plant 
performance  as  opposed  to  an  audit  of 
plant  performance  and  replaces  the 
position  title  of  Vice  President 
Regulatory  Affairs  and  Special  Projects 
with  Director  Regulatory  Affairs  and 
Special  Projects. 

Date  of  issuance:  December  30,  1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  186. 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  27, 1997  (62  FR 
45460). 

The  October  17, 1997,  March  20, 
1998,  May  18, 1998,  and  August  17, 
1998,  letters  provided  clarifying 
information  that  did  not  change  the 
proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  December  30, 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 


100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
March  22, 1996,  as  revised  and 
supplemented  on  February  6,  1998, 
April  17.  1998.  and  October  30,  1998. 

Brief  description  of  amendment:  The 
amendment  provides  function-specific 
actions  and  allowed  outage  times  for 
certain  instrumentation,  and  relocates 
some  instrumentation  requirements  to 
licensee-controlled  documents. 

Date  of  issuance:  January  12.  1999. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  No.:  250. 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  8,  1996  (61  FR  20855). 

The  revision  and  supplemental 
information  provided  on  February  6, 
1998,  April  17,  1998,  and  October  30, 
1998,  provided  clarifying  information 
that  did  not  change  the  initial  proposed 
no  significant  hazards  consideration. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  January  12,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Southern  California  Edison  Company,  et 
al,  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County, 
California 

Date  of  application  for  amendments: 
June  30,  1997. 

Brief  description  of  amendments:  The 
amendments  delete  License  Condition 
2.C(19)b  for  San  Onofre  Nuclear 
Generating  Station  (SONGS)  Unit  2  and 
revises  TSs  3.3.1,  3.3.2,  3.3.5,  3.3.10. 
3.3.11.  3.4.7.  3.4.12.1.  3.7.5.  5.5.2.10  and 
5.5.2.11  for  both  SONGS  units.  These 
changes  reinstate  provisions  of  the 
SONGS  Units  2  and  3  TS  previously 
revised  as  part  of  NRC  Amendment  Nos. 
127  and  116.  respectively,  make 
corrections  to  the  TS,  or  remove 
information  inadvertently  added  to  the 
TS  that  are  not  applicable  to  the  SONGS 
units  design. 

Date  of  issuance:  December  22, 1998. 

Effective  date:  December  22,  1998,  to 
be  implemented  within  30  days  from 
the  date  of  issuance. 


Amendment  Nos.:  Unit  2—147;  Unit 
3—139. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  Facility  Operating  License  No. 
NPF-10  and  the  technical  specifications 
for  both  licenses. 

Date  of  initial  notice  in  Federal 
Register:  March  11, 1998  (63  FR  11921). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  December  22, 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Main  Library.  University  of 
Cahfomia.  P.  O.  Box  19557.  Irvine. 
California  92713. 

Dated  at  Rcx:kville,  Maryland,  this  20th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Conunission. 
Elinor  G.  Adensam. 

Acting  Director.  Division  of  Reactor  Projects — 
IlI/IV,  Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  99-1705  Filed  1-2&-99;  8:45  am] 
BILUNO  CODE  7SM>-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
23659:812-11436} 

CItyFed  Financial  Corp.;  Notice  of 
Application 

January  20, 1999. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for  an 
order  under  sections  6(c)  and  6(e)  of  the 
Investment  Company  Act  of  1940 
("Act")  for  exemption  from  all 
provisions  of  the  Act,  except  sections  9. 
17(a)  (modified  as  discussed  in  the 
apphcation).  17(d)  (modified  as 
discussed  in  the  apphcation).  17(e). 
17(0,  36  through  45,  and  47  through  51 
of  the  Act  and  the  rules  thereunder. 

SUMMARY  OF  APPLICATION:  The  requested 
order  would  exempt  the  applicant.  City 
Fed  Financial  Corp.  ("CityFed"),  from 
certain  provisions  of  the  Act  until  the 
earher  of  one  year  from  the  date  the 
requested  order  is  issued  or  such  time 
as  CityFed  would  no  longer  be  required 
to  register  as  an  investment  company 
under  the  Act.  The  order  would  extend 
an  exemption  granted  until  February  12, 
1999.1 

FILING  DATE:  The  application  was  filed 
on  December  17, 1998.  Applicant  has 
agreed  to  file  an  amendment  during  the 


'  CityFed  Financial  Corp..  'nvestment  Company 
Act  Release  Nos.  22473  (January  17,  1997)  (ootice) 
and22506(February  12,  1997)  (order).  ^ 
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notice  period,  tile  substance  of  which  is 
reflected  in  the  notice. 
HEARING  OR  NOTFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persoftis  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  s«rving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  r^uests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  11, 1969,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  thf  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  i<iterest,  the  reason  for  the 
request,  and  th0  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  remiest  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Stre«t,  N.W..  Washington,  D.C.  20549. 
atyi'ed,  35  Old  South  Road,  P.O.  Box 
3126,  Nantuckef ,  MA  02584. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  R.  MacNeil,  Staff  Attorney,  at 
(202)  942-0634  or  Edward  P. 
Macdonald,  Br^ch  Chief,  at  (202)  942- 
0564  (Division  bf  Investment 
Management.  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Re|>re8entations 

1 .  CityFed  wis  a  savings  and  loan 
holding  compatiy  that  conducted  its 
savings  and  loan  operations  through  its 
wholly-owned  Subsidiary,  City  Federal 
Savings  Bank  ("City  Federal").  Diuing 
the  five  year  period  ending  December 
31, 1988,  City  Federal  was  the  source  of 
substantially  all  of  CityFed's  revenues 
and  income.  Ai  a  result  of  substantial 
losses  in  its  mortgage  banking  and  real 
estate  operations.  City  Federal  was 
unable  to  meet  ats  regulatory  capital 
requirements.  Accordingly,  on 
December  7.  iqBQ,  the  Office  of  Thrift 
Supervision  ("t)TS")  placed  City 
Federal  into  receivership  and  appointed 
the  Resolution  [Trust  Corporation 
("RTC")  as  City  Federal's  receiver.  City 
Federal's  depoiits  and  substantially  all 
of  its  assets  ana  liabilities  were  acquired 
by  a  newly  creited  federal  mutual 
savings  bank.  City  Savings  Bank,  F.S.B. 
("Qty  Savings'^).  The  OTS  appointed 
the  RTC  as  recsjyer  of  City  siavings. 

2.  Once  City  [Federal  was  placed  into 
receivership,  CjtyFed  no  longer 
conducted  savings  and  loan  operations 
through  any  su  )sidiary  and 
substantially  a  1  of  its  assets  consisted  of 


cash  that  has  been  invested  in  money 
market  instruments  with  a  maturity  of 
one  year  or  less  and  money  market 
mutual  funds.  As  of  September  30, 
1998,  CityFed  held  cash  and  securities 
of  approximately  $9.4  million. 

3.  While  CityFed's  Board  of  Directors 
has  considered  from  time  to  time 
whether  to  engage  in  operating  business, 
the  board  has  determined  not  to  engage 
in  an  operating  business  at  the  present 
time  because  of  the  claims  filed  against 
CityFed,  whose  liabihty  thereunder 
cannot  be  reasonably  estimated  and  may 
exceed  its  assets. 

4.  On  Jxine  2, 1994,  the  OTS  issued  a 
Notice  of  Charges  and  Hearing  for  Cease 
and  Desist  Order  to  Direct  Restitution 
and  Other  Appropriate  Relief  and 
Notice  of  Assessment  of  Civil  Money 
Penalties  ("Notice  of  Charges")  against 
CityFed  and  certain  current  or  former 
directors  and,  in  some  cases,  officers  of 
CityFed  and  City  Federal.  The  Notice  of 
Charges  requests  that  an  order  be 
entered  by  the  Director  of  the  OTS 
requiring  CityFed  to  make  restitution, 
reimburse,  indemnify  or  guarantee  the 
OTS  against  loss  in  an  amount  not  less 
than  $118.4  million,  which  the  OTS 
alleges  represents  the  regulatory  capital 
deficiency  ("Net  Worth  Maintenance 
Claim")  reported  by  City  Federal  in  the 
fall  of  1989.  On  November  30, 1995,  the 
OTS  issued  an  Amended  Notice  of 
Charges  and  Hearing  for  Cease  and 
Desist  Order  to  Direct  Restitution  and 
Other  Appropriate  Relief  and  Notice  of 
Assessment  of  Civil  Money  Penalties 
("Amended  Notice  of  Charges")  that  is 
identical  to  the  Notice  of  Charges, 
except  that  the  Amended  Notice  of 
Charges  includes  a  reference  to  a  federal 
statutory  provision  not  referred  to  in  the 
Notice  of  Charges  that  the  OTS  asserts 
provides  an  additional  basis  for  the 
issuance  of  a  Cease  and  Desist  Order 
against  CityFed  and  certain  current  or 
former  directors  and,  in  some  cases, 
officers  of  CityFed  and  of  City  Federal 
("Respondents").  On  February  1,  1996, 
an  administrative  law  judge  ("ALJ") 
issued  a  prehearing  order  ("Prehearing 
Order")  granting  the  OTS's  motion  for 
partial  summary  disposition  with 
respect  to  CityFed  and  denying  both 
CityFed's  motion  for  partial  summary 
disposition  of  the  OTS's  assessment  of 
civil  money  penalties  and  its  cross- 
motion  for  summary  adjudication.  On 
Jime  12,  1996,  CityFed  moved  for 
interlocutory  review  by  the  acting 
director  of  the  OTS  of  the  conclusions 
in  the  Prehearing  Order  and,  if 
necessary,  will  seek  appellate  review  of 
any  adverse  decision.  On  August  20, 
1997,  the  OTS  Director  issued  a 
decision  and  order  granting  CityFed's 
motion  for  interlocutory  review.  The 


Director  concluded  that  the  ALJ  had 
erred  in  recommending  summary 
disposition  on  the  OTS  Net  Worth 
Maintenance  Claim  against  CityFed  and 
held  that  there  were  disputed  issues  of 
fact  on  that  claim  that  precluded 
sunmiary  judgment,  and  he  remanded 
the  case  to  the  ALJ  for  further 
proceedings  consistent  with  his 
decision.  The  ALJ  has  lifted  the  stay  of 
the  proceedings,  and  CityFed  and  OTS 
have  begun  to  engage  in  discovery  on 
the  Net  Worth  Maintenance  Claim. 

5.  Also  on  June  2. 1994,  the  OTS 
issued  a  Temporary  Order  to  Cease  and 
Desist  ("Temporary  Order")  against 
CityFed.  The  Temporary  Order  required 
CityFed  to  post  $9.0  million  as  security 
for  the  payment  of  the  amount  sought  by 
the  OTS  in  its  Notice  of  Charges. 
atyFed  unsuccessfully  petitioned  the 
district  court  for  an  injiuiction  against 
the  Temporary  Order.  CityFed  and  the 
Respondents  filed  notices  of  appeal 
from  the  D.C.  Court's  Order  to  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  ("D.C. 
Circuit"),  and  the  Respondents  filed  a 
motion  in  the  D.C.  Circuit  for  an 
expedited  appeal  and  an  order  enjoining 
the  enforcement  of  the  Temporary  Order 
during  the  pendency  of  the  appeal.  The 
D.C.  Circuit  denied  the  Respondents' 
motion  for  injunction  on  October  21, 
1994.  On  July  11, 1995,  the  D.C.  Circuit 
affirmed  the  denial  by  the  D.C.  Court  of 
the  motions  by  CityFed  and  the 
Respondents  for  a  temporary  restraining 
order  and  an  injunction  against  the 
Temporary  Order.  On  October  26, 1994, 
CityFed  and  the  OTS  entered  into  an 
Escrow  Agreement  ("Escrow 
Agreement")  with  CoreStates  Bank,  N.A. 
("CoreStates")  pursuant  to  which 
CityFed  transferred  substantially  all  of 
its  assets  to  CoreStates  for  deposit  into 
an  escrow  accoimt  to  be  maintained  by 
CoreStates.  CityFed's  assets  in  the 
escrow  accoimt  continue  to  be  invested 
in  money  market  instruments  with  a 
maturity  of  one  year  or  less  and  money 
market  mutual  fimds.  Withdrawals  or 
disbursements  from  the  escrow  accoimt 
are  not  permitted  without  the  written 
authorization  of  the  OTS,  other  than  for 
(a)  monthly  transfers  to  CityFed  in  the 
amount  of  $15,000  for  operating 
expenses,  (b)  the  disbursement  of  funds 
on  account  of  purchases  of  securities  by 
CityFed,  and  (c)  the  payment  of  the 
escrow  fee  and  expenses  to  CoreStates. 
The  Escrow  Agreement  also  provides 
that  CoreStates  will  restrict  the  escrow 
account  in  such  a  manner  as  to 
implement  the  terms  of  the  Escrow 
Agreement  and  to  prevent  a  change  in 
status  or  function  of  the  escrow  account 
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unless  authorized  by  CityFed  and  the 
OTS  in  writing. 

6.  On  December  7, 1992.  the  RTC  filed 
suit  against  CityFed  and  two  former 
officers  of  City  Federal  seeking  damages 
of  $12  million  dollars  for  failure  to 
maintain  the  net  worth  of  City  Federal 
("First  RTC  Action").  In  light  of  the 
filing  by  the  OTS  of  the  Notice  of 
Charges  on  June  2, 1994.  the  RTC  and 
CityFed  agreed  to  dismiss  without 
prejudice  the  RTC's  claim  against 
CityFed  in  the  First  RTC  Action. 

7.  In  addition,  the  RTC  filed  suit 
against  several  former  directors  and 
officers  of  City  Federal  alleging  gross 
negligence  and  breach  of  fiduciary  duty 
with  respect  to  certain  loans  ("Second 
RTC  Action").  The  RTC  seeks  in  excess 
of  $200  million  in  damages.  Under  its 
bylaws,  CityFed  may  be  obligated  to 
indemnify  these  former  officers  and 
directors  and  advance  their  legal 
expenses.  On  the  advice  of  counsel  to  a 
special  committee  of  CityFed's  Board  of 
Directors,  comprised  of  directors  who 
have  not  been  named  in  the  First  or 
Second  RTC  Action.  CityFed  advanced 
reasonable  defense  costs  to  such  former 
directors  and  officers  in  such  Actions. 
CityFed  is  unable  to  determine  wdth  any 
accuracy  the  extent  of  its  liability  with 
respect  to  these  indemnification  claims, 
although  the  amount  may  be  material. 

8.  On  August  7. 1995,  CityFed.  acting 
in  its  ovm  right  and  as  shareholder  of 
City  Federal,  filed  a  civil  action  in  the 
United  States  Court  of  Federal  Claims 
seeking  damages  for  loss  of  "supervisory 
goodwill."  CityFed's  goodwill  suit  is 
presently  pending  in  that  court.  The 
United  States  Court  of  Federal  Claims 
has  established  a  procedure  for  deciding 
supervisory  goodwill  claims  that  may 
affect  CityFed's  right  to  assert  a  claim 
for  the  loss  of  supervisory  goodwill  on 
the  books  of  City  Federal. 

9.  Currently.  CityFed's  stock  is  traded 
sporadically  in  the  over-the-counter 
market.  CityFed  has  one  employee  who 
is  president,  chief  executive  officer,  and 
treasurer.  CityFed's  secretary  does  not 
received  any  compensation  for  her 
service. 

Applicant's  Legal  Analysis 

1.  Section  3(a)(1)  defines  an 
investment  company  as  any  issuer  who 
"is  or  holds  itself  out  as  being  engaged 
primarily  *  *  *  in  the  business  of 
investing,  reinvesting  or  trading  in 
securities."  Section  3(a)(3)  further 
defines  an  investment  company  as  an 
issuer  who  is  engaged  in  the  business  of 
investing  in  securities  that  have  a  value 
in  excess  of  40%  of  the  issuer's  total 
assets  (excluding  government  securities 
and  cash). 


2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any  person 
from  any  provision  of  the  Act  "if  and  to 
the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest."  Section  6(e)  provides  that  in 
connection  with  any  SEC  order 
exempting  an  investment  company  from 
any  provision  of  section  7,  certain 
specified  provisions  of  the  Act  shall  be 
applicable  to  such  company,  and  to 
other  persons  in  their  transactions  and 
relations  with  such  company,  as  though 
such  company  were  registered  under  the 
Act,  if  the  SEC  deems  it  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors. 

3.  CityFed  acknowledges  that  it  may 
be  deemed  to  fall  within  one  of  the  Act's 
definitions  of  an  investment  company. 
Accordingly,  CityFed  requests  an 
exemption  under  sections  6(c)  and  6(e) 
ft-om  all  provisions  of  the  Act,  subject  to 
certain  exceptions  described  below. 
CityFed  requests  an  exemption  until  the 
earlier  of  one  year  fi-om  the  date  of  the 
requested  order  or  such  time  as  it  would 
no  longer  be  required  to  register  as  an 
investment  company  under  the  Act. 

4.  In  determining  whether  to  grant  an 
exemption  for  a  transient  investment 
company,  the  SEC  considers  such 
factors  as  whether  the  failure  of  the 
company  to  become  primarily  engaged 
in  a  non-investment  business  or 
excepted  business  or  liquidate  within 
one  year  was  due  to  factors  beyond  its 
control;  whether  the  company's  officers 
and  employees  during  that  period  tried, 
in  good  faith,  to  effect  the  company's 
investment  of  its  assets  in  a  non- 
investment  business  or  excepted 
business  or  to  cause  the  liquidation  of 
the  company;  and  whether  the  company 
invested  in  securities  solely  to  preserve 
the  value  of  its  assets.  CityFed  believes 
that  it  meets  these  criteria. 

5.  CityFed  believes  that  its  failure  to 
become  primarily  engaged  in  a  non- 
investment  business  by  February  12, 
1999  is  due  to  factors  beyond  its  control. 
CityFed  asserts  that  the  amount  required 
to  resolve  its  currently  outstanding 
claims  cannot  be  reasonably  estimated 
and  could  exceed  its  assets.  If  CityFed 

is  unable  to  resolve  these  claims 
successfully,  it  states  that  it  may  seek 
protection  fi-om  the  bankruptcy  courts 
or  liquidate.  CityFed  also  asserts  that  it 
probably  will  not  be  in  a  position  to 
determine  what  course  of  action  to 
piu-sue  until  most,  if  not  all.  of  its 
contingent  liabilities  are  resolved. 
Additionally.  CityFed  states  that  its 
circumstances  are  unlikely  to  change 
over  the  requested  one  year  period  in 
light  of  the  number  of  claims  currently 
pending  against  it  and  because  of  the 
existence  of  the  Escrow  Agreement. 


Since  the  filing  of  its  initial  application 
for  exemptive  relief  under  sections  6(c) 
and  6(e)  on  October  19,  1990.  CityFed 
has  invested  in  money  market 
instruments  and  money  market  mutual 
funds  solely  to  preserve  the  value  of  its 
assets. 

6.  During  the  term  of  the  proposed 
exemption.  CityFed  states  that  it  will 
comply  with  sections  9. 17  (a)  and  (d) 
(subject  to  the  exception  below  and  the 
modifications  described  in  condition  3. 
below),  17(e),  17(f),  36  through  45,  and 
47  through  51  of  the  Act  and  the  rules 
thereunder.  With  respect  to  section 
17(d).  CityFed  represents  that  it 
established  a  stock  option  plan  when  it 
was  an  operating  company.  Although 
the  plan  has  been  terminated,  certain 
former  employees  of  City  Federal  have 
existing  rights  under  the  plan.  CityFed 
believes  that  the  plan  may  be  deemed  a 
joint  enterprise  or  other  joint 
arrangement  or  profit-sharing  plan 
within  the  meaning  of  section  17(d)  and 
rule  17d-l  thereunder.  Because  the  plan 
was  adopted  when  CityFed  was  an 
operating  company  and  to  the  extent 
there  are  existing  rights  under  the  plan, 
CityFed  seeks  an  exemption  to  the 
extent  necessary  from  section  17(d). 

Applicant's  Conditions 

CityFed  agrees  that  the  requested 
exemption  will  be  subject  to  the 
following  conditions: 

1.  CityFed  will  not  purchase  or 
otherwise  acquire  any  additional 
securities  other  than  securities  that  are 
rated  investment  grade  or  higher  by  a 
nationally  recognized  statistical  rating 
organization  or,  if  unrated,  deemed  to  be 
of  comparable  quality  under  guidelines 
approved  by  CityFed's  Board  of 
Directors,  subject  to  two  exceptions: 

a.  CityFed  may  make  an  equity 
investment  in  issuers  that  are  not 
investment  companies  as  defined  in 
section  3(a)  of  the  Act  (including  issuers 
that  are  not  investment  companies 
because  they  are  covered  by  a  specific 
exclusion  from  the  definition  of 
investment  company  under  sections  3(c) 
of  the  Act  other  than  sections  3(c)(1) 
and  3(c)(7))  in  connection  with  the 
possible  acquisition  of  an  operating 
business  as  evidenced  by  a  resolution 
approved  by  CityFed's  Board  of 
Directors;  and 

b.  CityFed  may  invest  in  one  or  more 
money  market  mutual  funds  that  limit 
their  investments  to  "Eligible 
Securities"  within  the  meaning  of  rule 
2a-7(a)(10)  promulgated  under  the  Act. 

2.  CityFed's  Form  10-KSB.  Form  10- 
QSB  and  annual  reports  to  shareholders 
will  state  that  an  exemptive  order  has 
been  granted  pursuant  to  sections  6(c) 
and  6(e)  of  the  Act  and  that  CityFed  and 
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other  persons,  Ui  their  transactions  and 
relations  with  CityFed.  are  subject  to 
sections  9.  17(aj,  17(d),  17(e),  17(f),  36 
through  45,  anq  47  through  51  of  the 
Act,  and  the  rufes  thereunder,  as  if 
CityFed  were  a  registered  investment 
company,  except  as  permitted  by  the 
requested  order. 

Notwithstanaing  sections  17(a)  and 
17(d)  of  the  Act  an  affiliated  person  (as 
defined  in  section  2(a)(3)  of  the  Act)  of 
CityFed  may  enigage  in  a  transaction  that 
otherwise  would  be  prohibited  by  these 
sections  with  CityFed: 

a.  if  such  proposed  transaction  is  first 
approved  by  a  bankruptcy  court  on  the 
basis  that  (i)  the  terms  thereof,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  «ind  fair  to  CityFed,  and 
(ii)  the  participation  of  CityFed  in  the 
proposed  transaction  will  not  be  on  a 
basis  less  advaijtageous  to  CityFed  than 
that  of  other  participants;  and 

b.  in  connections  with  each  such 
transaction,  CitVFed  shall  inform  the 
bankruptcy  coi^  of  (i)  the  identity  of  all 
of  its  affiliated  persons  who  are  parties 
to,  or  have  a  difect  or  indirect  financial 
interest  in,  the  transaction;  (ii)  the 
nature  of  the  a^hation;  and  (iii)  the 
financial  interests  of  such  persons  in  the 
transaction. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  un^er  delegated  authority. 
MargMVt  H.  McFarlaMi, 
Deputy  Secretaryi 

[FR  Doc.  99-180^  Filed  1-26-99;  8:45  am] 
MLUNQCOOC  M1»^1-M 


SOCUL  SECUf«TY  ADMIfNSTRATK>N 

Ag«ncy  Informstion  CoH«ctk>n 
Activities;  Praised  Collection 


This  notice  Usts  information 
collection  pacl^es  that  will  require 
submission  to  &e  Office  of  Management 
and  Budget  (OMB),  in  comphance  with 
PL.  104-13  effective  October  1, 1995, 
The  Paperwork  Reduction  Act  of  1995. 

1.  Govenun^it  Pension 
Questioiinairfr-H)96CMJ160.  The  Social 
Security  Act  and  Regulations  provide 
that  an  individtial  receiving  spouse's 
benefits  and  concurrently  receiving  a 
Government  pension,  based  on  the 
individual's  oWn  earnings,  may  have  the 
Social  Security  benefits  amount  reduced 
by  two-thirds  erf  the  pension  amount. 
The  data  coile<|ted  on  Form  SSA-3885 
is  used  by  the  Social  Security 
Administration  (SSA)  to  determine  if 
the  individual's  Social  Security  benefit 
will  be  reduce^,  the  amount  of 
reduction,  the  effective  date  of  the 
reduction  and  if  one  of  the  exceptims 


in  20  CFR404.408a  applies.  The 
respondents  are  individuals  who  are 
receiving  (or  will  receive)  Social 
Security  spouse'  benefits  and  also 
receive  their  own  Government  pension. 

Number  of  Respondents:  30,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  12.5 
minutes. 

Estimated  Average  Burden:  6,250 
hours. 

2.  Statement  Regarding  the  Inferred 
Death  of  an  bidividual  by  Reason  of 
Continued  and  Unexplained  Absence — 
09060-0002.  The  information  collected 
on  form  SSA-723  is  used  to  determine 
if  the  Social  Security  Administration 
may  infer  that  a  missing  person  is 
deceased.  The  respondents  are 
individual  who  know  or  are  related  to 
the  missing  person. 

Number  of  Respondents:  30,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Average  Burden:  1,500 
hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration, 
DCFAM,  Attn:  Frederick  W. 
Brickenkamp,  6401  Seciuity  Blvd.,  1- 
A-21  Operations  Bldg.,  Baltimore,  MD 
21235. 

In  addition  to  your  conmients  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  fcH-  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  wi  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  cm^  other  forms  of 
inf(Minatic»i  technology. 

To  receive  a  copy  of  any  of  the  forms 
or  clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4145  or  write  to  him  at  the  address 
Usted  above. 

Dated:  January  21 ,  1999. 
Frederick  W.  »rickwilriiMp, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

[FR  Doc.  99-1871  Filed  1-26-99;  8:45  ami 

aiLUNQ  CODE  41M-2t-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Generalized  System  of  Preferences 
(GSP);  Schedule  for  a  Hearing  and 
Deadlines  for  Submitting  Comments 
on  Soda  Ash  Petition  for  the  GSP  1998 
Country  Practices  Review 

agency:  Office  of  the  United  States 
Trade  Representative  (USTR). 

action:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  set  forth  the  timetable  for  a  hearing, 
and  for  providing  public  comments  on 
a  petition  requesting  the  modification  in 
the  status  of  a  GSP  beneficiary  country 
in  regard  to  its  practices,  as  specified  in 
15  CFR  2007.0(b). 

FOR  FURTHER  INFORMATION  CONTACT:  GSP 
Subcommittee,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NW,  Room  518,  Washington,  DC 
20508  (Tel.  202/395-6971).  Pubhc 
versions  of  all  documents  relating  to 
this  review  may  be  seen  by  appointment 
in  the  USTR  public  Reading  Room 
between  9:30-12  a.m.  and  1-4  p.m.  (Tel. 
202/395-6186). 

SUPPI.EMENTARY  INFORMATION:  The  GSP 
program  is  authorized  pursuant  to  Title 
V  of  the  Trade  Act  of  1974,  as  amended 
("the  Trade  Act")  (19  U.S.C.  2461  et 
seq.).  The  GSP  program  grants  duty-free 
treatment  to  designated  eligible  articles 
that  are  imported  from  designated 
beneficiary  developing  countries.  In 
1998  USTR  received  three  new  petitions 
requesting  that  certain  practices  in 
certain  beneficiary  developing  countries 
be  reviewed  to  determine  whether  such 
countries  are  in  compliance  with  the 
eligibility  criteria  set  forth  in  sections 
502(b)  and  502(c)  of  the  Trade  Act  (19 
U.S.C.  2462(b)  and  2462(c)). 

I.  Subject  of  Review 

Pursuant  to  15  CFR  2007.0(b).  the 
Trade  Policy  Staff  Committee  has 
accepted  a  petition  to  review  the  GSP 
status  of  India  fM  its  alleged  failure  to 
provide  equitable  and  reasonable  access 
to  its  soda  ash  market.  Petitions 
CMiceming  the  enforcement  of 
internationally  recognized  worker  rights 
in  Guatemala  and  Cambodia  were  not 
accepted  fat  review. 

Any  modifications  to  the  list  of 
beneficiary  developing  countries  for 
purposes  of  the  GSP  program  resulting 
frcnn  the  Country  Practices  Review  will 
take  effect  on  such  date  as  will  be 
notified  in  a  future  Federal  Register 
notice. 
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II.  Opportunities  for  Public  Comment 
and  Inspection  of  Comments 

The  GSP  Subcommittee  of  the  TPSC 
invites  comments  in  support  of,  or  in 
opposition  to,  the  petition  which  is  the 
subject  of  this  notice.  Submissions 
should  comply  with  15  CFR  Part  2007, 
including  sections  2007.0  and  2007.1. 

Comments  should  be  submitted  in 
fourteen  (14)  copies,  in  Enghsh,  to  the 
Chairman  of  the  GSP  Subcommittee  of 
the  Trade  Policy  Staff  Committee,  600 
17th  Street,  NW,  Room  518, 
Washington,  DC  20508.  Information 
submitted  will  be  subject  to  public 
inspection  by  appointment  with  the 
staff  of  the  USTR  public  reading  room, 
except  for  information  granted 
"business  confidential"  status  pursuant 
to  15  CFR  2003.6  and  other  qualifying 
information  submitted  in  confidence 
pursuant  to  15  CFR  2007.7.  If  the 
document  contains  business 
confidential  information,  an  original 
and  fourteen  (14)  copies  of  a 
nonconfidential  version  of  the 
submission  along  with  an  original  and 
fourteen  (14)  copies  of  the  confidential 
version  must  be  submitted.  In  addition, 
any  docimient  containing  confidential 
information  should  be  clearly  marked 
"confidential"  at  the  top  and  bottom  of 
each  page  of  the  document.  The  version 
that  does  not  contain  confidential 
information  (the  public  version)  should 
be  clearly  marked  at  the  top  and  bottom 
of  every  page  (either  "public  version"  or 
"nonconfidential"). 

III.  Notice  of  Public  Hearings 

A  hearing  will  be  held  on  March  23, 
1999  at  10:00  a.m.  at  1724  F  Street,  NW, 
Washington,  DC  20508.  The  hearing  will 
be  open  to  the  public  and  a  transcript 
of  the  hearing  will  be  made  available  for 
public  inspection  or  can  be  purchased 
from  the  reporting  company.  No 
electronic  media  coverage  will  be 
allowed. 

All  interested  parties  wishing  to 
present  oral  testimony  at  the  hearing 
must  submit  the  name,  address,  and 
telephone  number  of  the  witness(es) 
representing  their  organization  to  the 
Chairman  of  the  GSP  Subcommittee. 
Such  requests  to  present  oral  testimony 
at  the  public  hearings  should  be 
accompanied  by  fourteen  (14)  copies,  in 
Enghsh,  of  a  written  brief  or  statement, 
and  should  be  received  by  5  p.m.  on 
March  15, 1999.  Oral  testimony  before 
the  GSP  Subcommittee  will  be  limited 
to  ten  minute  presentations  that 
summarize  or  supplement  information 
contained  in  the  briefs  or  statements  or 
supplement  information  contained  in 
the  briefs  or  statements  submitted  for 
the  record.  Post-hearing  and  rebuttal 


briefs  or  statements  should  conform  to 
the  regulations  cited  above  and  be 
submitted  in  fourteen  (14)  copies,  in 
English,  no  later  than  5  p.m.  April  8, 
1999.  Interested  persons  not  wishing  to 
appear  at  the  public  hearings  may  also 
submit  pre-hearing  written  briefs  or 
statements  by  5:00  p.m.  on  March  15, 
1999,  and  post-hearing  and  rebuttal 
written  briefs  or  statements  by  April  8, 
1999. 

Frederick  L.  Montgomery, 
Chairman,  Trade  Policy  Staff  Committee. 
[PR  Doc.  99-1842  Filed  1-26-99;  8:45  am) 

BH.UNG  CODE  31M-01-«I 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG-19M-4272] 

Annual  Certification  of  Cook  Inlet 
Regional  Citizens'  Advisory  Council 

AGENCY:  Coast  Guard,  DOT. 
ACTtOM:  Notice  of  recertification. 

SUMMARY:  Under  the  Oil  Terminal  and 
Oil  Tanker  Environmental  Oversight  Act 
of  1990,  the  Coast  Guard  may  certify  on 
an  annual  basis,  an  alternative  voluntary 
advisory  group  in  lieu  of  a  regional 
citizens'  advisory  council  for  Cook  Inlet, 
Alaska.  This  certification  allows  the 
advisory  group  to  monitor  the  activities 
of  terminal  facilities  and  crude  oil 
tankers  under  the  Cook  Inlet  Program 
established  by  the  statute.  The  purpose 
of  this  notice  is  to  inform  the  public  that 
the  Coast  Guard  has  recertified  the 
alternative  voluntary  advisory  group  for 
Cook  Inlet,  Alaska.  The  period  of 
certification  is  being  administrativelji 
adjusted  to  allow  realignment  of  the 
recertification  process  with  the  annual 
budget  year  of  the  Cook  Inlet  Regional 
Citizens'  Advisory  Council  (CIRCAC). 
The  effective  period  of  this 
recertification  is  from  June  1,  1998  to 
July  31,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  regarding  the 
CIRCAC  contact  LT  Pittmen,  Marine 
Safety  and  Environmental  Protection 
Directorate,  Office  of  Response,  (G- 
MOR-1),  (202)  267-0426.  For  questions 
on  viewing  material  submitted  to  the 
docket,  contact  Dorothy  Walker,  Chief, 
Dockets,  Department  of  Transportation, 
telephone  202-366-9329. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
the  Oil  Pollution  Act  of  1990,  Congress 
passed  the  Oil  Terminal  and  Oil  Tanker 
Environmental  Oversight  and 
Monitoring  Act  of  1990  (the  Act), 
section  5002,  to  foster  the  long-term 
partnership  among  industry, 


goverrmient,  and  local  communities  in 
overseeing  compliance  with  the 
environmental  concerns  in  the 
operation  of  terminal  facilities  and 
crude-oil  tankers.  Subsection  5002(o) 
permits  an  alternative  voluntary 
advisory  group  to  represent  the 
communities  and  interests  in  the 
vicinity  of  the  terminal  facilities  in  the 
Cook  Inlet,  in  lieu  of  a  council  of  the 
type  specified  in  subsection  5002(d).  if 
certain  conditions  are  met.  The  Act 
requires  that  the  group  enter  into  a 
contract  to  ensure  annual  funding,  and 
that  it  receive  annual  certification  by  the 
President  to  the  effect  that  it  fosters  the 
general  goals  and  purposes  of  the  Act 
and  is  broadly  representative  of  the 
communities  and  interests  in  the 
vicinity  of  the  terminal  facilities  and 
Cook  Inlet.  Accordingly,  in  1991,  the 
President  granted  certification  to  the 
CIRCAC.  The  authority  to  certify 
alternative  voluntary  advisory  groups 
was  subsequently  delegated  to  the 
Commandant  of  the  Coast  Guard  and 
redelegated  to  the  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 

On  August  7,  1998,  in  the  Federal 
Register,  the  Coast  Guard  announced 
the  availability  of  the  application  for 
recertification  that  it  received  ftt)m  the 
CIRCAC  and  requested  comments  (63 
FR  42475).  It  received  14  comments  to 
the  docket. 

Discussion  of  Comments 

One  commenter  indicates  that  the 
CIRCAC  did  not  obtain  adequate  input 
from  the  city  of  Homer.  In  a  meeting 
with  the  Executive  Director  the  Coast 
Guard  learned  that  the  Mayor  of  Homer 
is  now  on  the  Board  of  the  CIRCAC;  in 
addition,  the  City  of  Homer  offered  no 
letter  to  the  docket  indicating  any 
dissatisfaction  with  the  CIRCAC.  We 
believe  the  CIRCAC  has  successfully 
taken  steps  to  resolve  this  potential 
difficulty. 

One  commenter  believes  the 
government  should  fund  the  CIRCAC. 
The  statute  does  not  authorize  federal 
funding  of  the  CIRCAC.  Another 
commenter  complains  that  the  CIRCAC 
is  underfunded.  This  comment  does  not 
pertain  directly  to  the  determination  of 
recertification  but  rather  to  contractual 
provisions. 

Two  commenters  complain  that  the 
CIRCAC  has  no  vision,  goals,  and 
objectives.  The  CIRCAC  indicated  in  a 
letter  to  the  Coast  Guard  clarifying 
concerns  and  questions  related  to 
recertification  that  they  use  the  goals 
and  objectives  of  the  Oil  Pollution  Act 
of  1990  (OP A  90)  as  idjntified  in  the 
context  of  the  alternative  voluntary 
advisory  groups.  Considering  the  fact 
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that  Congress  used  the  terms  "fostering 
the  goals  and  piirposes  of  referring  to 
wording  within  the  Act,  the  Coast  Guard 
agrees  that  the  Cjongressionally 
identified  goals  satisfy  the  requirement 
for  vision  goals  ind  objectives. 

Two  commenters  indicate  a  belief  that 
the  CIRCAC  appdies  inadequate  internal 
oversight.  Base4  upon  the  bylaws  of  the 
CIRCAC  and  coi>unents  of  all  other 
submitters  this  ^omment  appears 
unfounded.  In  tke  wording  of  the  Act, 
regional  citizen^'  advisory  councils  are 
allowed  to  be  s^f-goveming.  The 
meaning  of  this  |s  very  clear.  The  Act 
with  respect  to  t^  CIRCAC  as  an 
alternative  voluntary  advisory  group  is 
even  less  restric  ive  by  allowing  the 
CIRCAC  to  foste  r  the  goal  of  self- 
government. 

Two  commen  ers  express  concern 
regarding  accouitability  of  members  to 
their  constituen  s.  Accountability  exists 
in  the  annual  ability  of  the  area  or 
interest  group  represented  by  the 
member  to  with|iold  their  letter  of 
endorsement,     i 

Two  commenters  indicate  general 
concerns  regarding  conflict  of  interest. 
The  CIRCAC  ha^  a  conflict  of  interest 
pohcy  that  is  available  to  the  public 
upon  request.  Tnere  is  no  specific 
allegation  in  either  comment  of  conflict 
of  interest.         I 

Two  commenters  recommend  the 
Coast  Guard  reqiiire  a  policy  and 
controls  audit.  The  CIRCAC  is 
encouraged  in  its  recertification  letter  to 
conduct  an  audjt  and  make  the  results 
available  as  part  of  the  next 
recertification  application  process. 

One  commenter  indicates  that 
members  are  sometimes  uncooperative. 
The  Coast  Guard  reminds  members  of 

s  recertification  letter  of 
f  cooperation, 
enters  recommend 
wo  commenters  suggest 
should  not  be  certified 
voluntary  advisory 
r  as  a  "Council"  under 
e  the  commenters  show 
numerous  exanlples,  and  CIRCAC 
shows  additional  examples  in  their 
application,  of  ^stering  the  goals  and 
purposes  of  Setjion  5002,  there  is  no 
basis  to  disallo' 


the  CIRCAC  in 
the  importance 
Twelve  com 
recertification. 
that  the  CIRCA 
as  an  altemativi 
group  "but  rath 
the  statute.  Sin 


certification  for  the 
ing  a  "Council", 
many  positive 
ed  regarding  CIRCAC's 
ing  the  past  year  and 
is,  the  Coast  Guard  has 
recertification  in 
the  Act  is  appropriate. 
The  Coast  Guard  has  requested  the 
CIRCAC  to  conduct  a  policy  and 
controls  audit  and  include 

in  its  application  next 
how  each  of  the  issues 


purpose  of  assi 
In  light  of  thi 
comments  rece 
performance  d 
the  above  anal 
determined  tha 
accordance  wit! 


documentation 
year  explaining 


raised  in  the  comments  has  been 

addressed.  Such  documentation  should 

include  recent  correspondence  from  the 

CIRCAC  to  the  Coast  Guard  resolving 

concerns. 

RECERTtnCATION:  By  letter  dated 

November ,  1998,  the  Assistant 

Commandant  for  Marine  Safety  and 
Environmental  Protection  certified  that 
the  CIRCAC  qualifies  as  an  alternative 
voluntary  advisory  group  under  33 
U.S.C.  2732(o).  This  recertificatiMi 
terminates  on  July  31,  1999. 

Dated:  January  13, 1999 
R.C.Nsrtk 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Frotection. 
[FR  Doc.  99-1879  Filed  1-26-99;  8:45  am) 

WLUNG  CO0€  4*1»-tS-M 


DEFAPtTMENT  Of  TRAMSPOKTATION 
Coast  Guard 

[USCG-1 998-4271] 

Annual  Certification  of  Prince  WilNam 
Sourtd  Regional  Citizens'  Advisory 
Cour>cM 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  Recertification. 

SUMMARY:  Under  the  Oil  Terminal  and 
Oil  Tanker  Environmental  Oversight  Act 
of  1990,  the  Coast  Guard  may  certify  on 
an  annual  basis,  an  alternative  voluntary 
advisory  group  in  lieu  of  a  regional 
citizens'  advisory  council  for  Prince 
William  Sound,  Alaska.  This 
certification  allows  the  advisory  group 
to  monitor  the  activities  of  terminal 
facilities  and  crude  oil  tankers  under  the 
Prince  William  Sound  Program 
established  by  the  statute.  The  purpose 
of  this  notice  is  to  inform  the  public  that 
the  Coast  Guard  has  recertified  the 
alternative  voluntary  advisory  group  for 
Prince  William  Sound,  Alaska.  The 
period  of  certification  is  being 
administratively  adjusted  to  allow 
realignment  of  the  recertification 
process  with  the  annual  budget  year  of 
the  Prince  William  Sound  Regional 
Citizens'  Advisory  Council  (PWSRCAC). 
The  effective  period  of  this 
recertification  is  from  Jime  1, 1998  to 
January  30,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  regarding  the 
PWSRCAC  contact  LT  Pittman,  Marine 
Safety  and  Environmental  Protection 
Directorate,  Office  of  Response,  (G- 
MOR-1),  (202  267-0426.  For  questions 
on  viewing  materials  submitted  to  the 
docket,  contact  Dorothy  Walker,  Chief, 


Dockets,  Department  of  Transportation, 
telephone  202-366-9329. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
the  Oil  Pollution  Act  of  1990,  Congress 
passed  the  Oil  Terminal  and  Oil  Tanker 
Environmental  Oversight  and 
Monitoring  Act  of  1990  (the  Act), 
Section  5002,  to  foster  the  long-term 
partnership  among  industry, 
government,  and  local  communities  in 
overseeing  compliance  with  the 
environmental  concerns  in  the 
Deration  of  terminal  facilities  and 
cr«de-oil  tankers.  Subsection  5002(o) 
pwmits  an  alternative  voluntary 
advisOTy  group  to  represent  the 
communities  and  interests  in  the 
vicinity  of  the  terminal  facilities  in  the 
Prince  William  Sound,  in  lieu  of  a 
council  of  the  tyjje  specified  in 
subsection  5002(d],  if  certain  conditions 
are  met. 

The  Act  requires  that  the  group  enter 
into  a  ccmtract  to  ensure  annual 
funding,  and  that  it  receive  armual 
certification  by  the  President  to  the 
effect  that  it  fosters  the  general  goals 
and  purposes  of  the  Act,  and  is  broadly 
representative  of  the  communities  and 
interests  in  the  vicinity  of  the  terminal 
facilities  and  Prince  William  Sound. 
Accordingly,  in  1991,  the  President 
granted  certification  to  the  PWSRCAC. 
The  authority  to  certify  alternative 
advisory  groups  was  subsequently 
delegated  to  the  Commandant  of  the 
Coast  Guard  and  rede  legated  to  the 
Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 

On  August  7, 1998,  the  Coast  Guard 
announced  in  the  Federal  Register  the 
availability  of  the  application  for 
recertification  that  it  received  from  the 
PWSRCAC  and  requested  comments  (63 
FR  42475).  It  received  twenty-one 
comments  to  the  docket. 

Disceaaien  otComumemta 

One  commenter  expresses  concern 
about  the  "jurisdiction  limits  of  the 
PWSRCAC".  Contrary  to  a  "Council" 
that  would  have  operating  limits  clearly 
delineated,  the  alternative  voluntary 
advisory  group  is  limited  to  certain 
regions  or  terminal  facilities  but  not  in 
the  scope  of  its  allowable  actions.  This 
stems  from  the  wording  of  the  statute 
itself.  The  Act  does  not  preclude  actions 
often  termed  "outside  of  the  intent"  of 
OP  A  90  as  long  as  the  voluntary 
alternative  group  meets  the 
recertification  threshold  for  alternative 
volimtary  advisory  groups,  as  follows: 
"fosters  the  general  goals  and  purposes 
of  this  section  and  is  broadly 
representative  *  *  *."  Due  to  the  fact 
that  the  action  in  question  (evaluation  of 
a  proposed  pipeline)  appears 
"representative  of  the  commimities  and 
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interests  in  the  vicinity  of  the  terminal 
facilities  and  Prince  William  Sound," 
the  action  is  not  outside  of  the  scope  of 
the  Act. 

Three  commenters  express  concern 
regarding  individual  staff  and  board 
members  representing  their  personal 
opinions  as  those  of  PWSRCAC  during 
official  meetings  with  other 
organizations.  This  is  an  internal  issue 
for  the  PWSRCAC.  The  Coast  Guard 
identified  one  specific  instance  of  a 
member  of  the  PWSRCAC  presenting  a 
personal  position  as  that  of  the 
PWSRCAC.  The  Executive  Ehrector  of 
the  PWSRCAC  personally  visited  the 
mayor  of  the  city  fit)m  which  the 
representative  came;  the  city  appointed 
a  different  representative  for  the  next 
term.  After  this  conflict  occurred,  the 
PWSRCAC  revised  the  code  of  conduct. 
This  revised  code  of  conduct  was 
included  in  this  year's  recertification 
application,  the  Coast  Guard  agrees  that 
corrective  actions  should  be  reported  to 
the  organizations  that  received  a 
misrepresentation  of  the  PWSRCAC's 
position  in  order  to  maintain  trust  and 
open  communications.  These 
commenters  recommend  the  Coast 
Guard  require  a  poUcy  and  controls 
audit.  In  the  recertification  letter,  we 
have  asked  the  PWSRCAC  to  conduct  an 
internal  audit  based  upon  its  rules  for 
self-government.  One  commenter 
recommends  the  PWSRCAC  continue  to 
maintain  offices  in  two  cities.  Presently, 
the  Coast  Guard  is  unaware  of  any  plans 
to  change  this.  One  commenter  suggests 
that  the  RCAC  should  not  be  certified  as 
an  alternative  voluntary  advisory  group 
but  rather  as  a  "Council"  under  the 
statute.  Since  most  commenters  mention 
many  examples  how  the  PWSRCAC 
fosters  the  goals  and  purposes  of  the 
Act,  there  is  no  basis  to  disallow 
certification  for  the  purpose  of  assigning 
a  "Coimcil".  Several  commenters 
indicate  the  PWSRCAC  does  not  act  like 
more  rigidly  structured  organizations 
such  as  govenunent  agencies  or  oil 
companies.  Congress  did  not  intend  to 
impose  a  highly  structured  organization 
on  voluntary  alternative  groups. 

Three  commenters  indicate  a  desire  to 
have  greater  accountability  of 
PWSRCAC  members  to  their 
constituencies.  Appointment  of  a 
representative  to  the  PWSRCAC  imder 
its  by-laws  and  membership  provisions, 
together  with  subsequent  endorsements 
of  the  localities  or  interest  groups  they 
represent,  constitutes  a  de  facto 
acknowledgement  that  they  speak  for  a 
constituency.  There  is  no  mandate 
under  OPA  90  to  further  limit  the 
alternative  voluntary  advisory  group 
through  a  detailed  proscription  of  its 
functions. 


Three  commenters  question  the 
efficacy  of  alternative  voluntary 
advisory  groups  as  models  for  other 
United  States  ports.  The  input  to  the 
docket  will  be  maintained  for 
consideration  during  such  a  potential 
study  in  the  future. 

The  commenter  challenges  the 
residency  status  of  one  PWSRCAC 
member  representative.  PWSRCAC 
indicates  that  the  member 
representative  in  question  meets  the 
Alaska  State  minimum  standards  for 
residency;  however,  his  residency  status 
is  under  question  by  an  Alaska  court. 
PWSRCAC  indicated  in  follow  up 
discussion  with  the  Coast  Guard  the 
intent  to  follow  the  decision  by  the 
Alaska  court  to  set  their  future  actions 
regarding  citizenship  standards.  The 
Coast  Guard  also  has  concerns  about  the 
ability  of  a  resident  to  adequately 
represent  a  constituency  when  the 
resident  is  only  present  two  months  of 
the  year.  The  PWSRCAC  has  been  asked 
to  resolve  this  by  the  next  recertification 
period  in  the  recertification  letter.  Two 
commenters  express  concern  that 
PWSRCAC  members  are  sometimes 
imcooperative.  The  statute  requires  the 
PWSRCAC  to  foster  the  goal  and 
purpose  of  cooperation.  The  majority  of 
commenters  underscored  the 
cooperativeness  and  effectiveness  of  the 
RCAC  at  representing  constituent  views. 
There  is  nothing  in  the  statute  that 
requires  the  PWSRCAC  to  agree  with 
industry  or  government  positions.  The 
PWSRCAC  is  advisory  in  nature.  The 
Coast  Guard  determined  that  concern 
stems  from  the  contrast  between  the 
way  a  voluntary  organization  builds 
consensus  vice  a  structured  chain  of 
command.  One  commenter  criticized 
the  PWSRCAC's  press  conferences.  The 
Act  includes  language  that  encourages 
cooperation  but  in  no  way  precludes  the 
use  of  press  conference. 

One  commenter  expresses  concern 
regarding  special  interests  of  members 
and  their  representatives.  The  diverse 
interests  of  members  are  inherent  in  the 
process  of  obtaining  appointed 
representatives. 

One  commenter  states  that  advisory 
groups  should  not  encroach  on 
technical  compliance  with  regulations. 
This  comment  is  directed  at  comments, 
provided  by  PWSRCAC  in  their 
advisory  role,  related  to  the 
implementation  of  regulations  by  the 
state  and  federal  governments.  There  is 
nothing  in  the  Act  that  restricts  advice 
provided  under  the  Act  from  covering 
regulatory  compliance,  especially 
regarding  the  topic  areas  specifically 
identified  under  the  Act.  One 
commenter  suggests  difficulty  in  staff 
communications.  The  Coast  Guard's 


discussions  with  commenters  indicate 
that  this  problem  pertains  to  one  or  two 
individuals.  The  Coast  Guard 
encourages  the  PWSRCAC  to  take  steps 
to  resolve  actions  of  specific  individuals 
who  may  be  undermining 
communications  by  appropriate  use  of 
its  self-governing  process. 

One  commenter  indicates  a  concern 
about  efforts  aimed  at  long-term 
partnering.  Based  upon  remarks  of 
numerous  commenters,  overall  actions 
of  the  PWSRCAC  appear  to  foster  goal 
of  building  long-term  partnerships.  The 
PWSRCAC  clearly  does  not  agree  with 
all  activities  undertaken  by  industry  or 
government;  however,  the  actions  of  the 
PWSRCAC  identified  by  virtually  every 
commenter  show  a  pattern  of 
partnering.  Two  commenters  direct 
complaints  at  a  lack  of  management 
control  over  staff.  Based  upon  Coast 
Guard  calls  to  clarify  this  item  there 
seem  to  be  two  underlying  concerns: 
draft  docimients  that  were  used  in  a 
litigation  by  a  private  citizen  (the 
Utigating  citizen  also  happens  to  be  a 
representative  of  a  member  of  the 
PWSRCAC's  Board).  There  is  a 
circumstantial  Unk  but  no  direct 
evidence  that  the  PWSRCAC  Staff 
members  passed  these  draft  dociunents. 
There  were  others  on  the  working  group 
who  could  have  also  passed  these  draft 
dociunents.  The  other  concern  was  that 
a  specific  staff  member  was  being 
uncooperative.  Therefore, 
encouragement  of  the  PWSRCAC  to 
conduct  an  internal  audit  is  merited. 
The  problem  is  not  widespread,  as  such 
it  should  be  resolved  through  the 
internal  "self-government"  process  of 
the  PWSRCAC. 

One  commenter  expresses  concern 
regarding  alleged  staff  support  of  legal 
efforts  without  Board  consideration  or 
approval.  The  reference  appears  to  refer 
to  information  provided  to  various 
parties  involved  in  an  action  that 
ultimately  became  litigation.  The 
PWSRCAC  appears  to  have  supported 
all  parties  requesting  information, 
similar  in  nature  to  a  Freedom  of 
Information  Act  response  by  the 
government.  The  Executive  Director 
indicated  to  the  Coast  Guard  that  such 
support  actions  were  approved  by  the 
Board  in  the  session  immediately  prior 
to  provision  of  the  information. 

Two  commenters  complain  of  unfair 
or  inadequate  present  funding.  The 
statements  were  not  supported  and  the 
level  of  funding  is  a  contractual  issue. 
One  commenter  indicates  that  RCAC 
should  be  held  to  legal  and  regulatory 
mandates.  The  Act  requires  voluntary 
alternative  advisory  groups  to  foster  the 
goals  and  purposes  of  the  Act.  The  Coast 
Guard  holds  the  RCAC  to  this  standard. 
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One  commen  er  indicates  that  the 
advisory  group  process  has  not  evolved 
into  effective  pitnerships.  There  is  not 
sufficient  evidence  to  support  such  a 


claim;  rather, 
through  the  m 
annually  by  co: 
recertification 
demonstrate  efl 
safety.  In  lette 


contrary  is  evidenced 
y  items  identified 
menters  and  in  the 
plication  that 
rts  to  enhance  marine 
expressing  concern  to 
the  contrary  thare  was  indication  of 
sufficient  partnering  efforts  to  indicate 
the  PWSRCAC  fosters  such  a  goal. 

One  commemer  believes  that 
individual  members  should  obtain 
PWSRCAC  app^val  before  litigating. 
Based  upon  Coast  Guard  calls,  the 
litigation  in  question  was  a  private 
matter  between  a  representative  of  a 
member  of  the  fWSRCAC,  not  acting 
under  the  capadity  of  their  PWSRCAC 
office.  There  is  lo  requirement  in  the 
Act  that  precludes  members  of  the 
PWSRCAC  froni  initiating  and 
conducting  pergonal  litigation  against 
any  entity.  The  Act  merely  precludes 
others  from  litigation  against 
"Councils".      T 

One  comment  criticizes  the 
PWSRCAC  for  ^ot  accepting  outcomes 
counter  to  thosi  indicated  in  its  advice. 
The  Act  does  npt  preclude  the 
PWSRCAC  froit  continuing  to  pursue 
initiatives  that  it  believes  to  be  in  its 
best  interest.  T|vo  commenters  offer 
specific  examples  for  the  previous 
comment.  As  ap  alternative  voluntary 
advisory  groupi  the  PWSRCAC  is  not 
compelled  to  adopt  a  position  that 
seems  based  only  upon  science.  It  is 
responsible  to  Represent  its  regional 
interests. 

Twenty  comjnenters  to  the  docket 
recommend  recertification.  One 
commenter  does  not  oppose 
recertification  but  stops  short  of 
recommending  recertification. 

Three  additional  positive  letters  were 
received  after  the  docket  closed,  two 
from  members  bf  Comgress  and  one 
from  the  Govertior  of  Alaska. 

As  a  result  of  the  above  analysis,  the 
following  recoilimendations  were 
conveyed  to  th0  PWSRCAC  in  the 
recertification  letter:  that  the  PWSRCAC 
revisits  the  Alaska  residency  issue  as 
part  of  the  "seljF-goveming  process";  that 
the  PWSRCAC  [conducts  an  internal 
policy  and  consols  audit;  that  the 
PWSRCAC  makes  results  of  the  previous 
two  items  and  any  actions  stemming 
from  an  audit  i  vailable  in  the  next 
recertification  application;  and,  that  the 
PWSRCAC  inc  udes  a  copy  of  the  by- 
laws as  part  ofthe  recertification 
package  for  th0  next  recertification  and 


in  subsequent 
to  the  by-laws 


irears  following  changes 


In  light  of  the  many  positive 
comments  received  regarding  the 
PWSRCAC's  performance  during  the 
past  year  and  the  above  analysis,  the 
Coast  Guard  has  determined  that 
recertification  in  accordance  with  the 
Act  is  appropriate.  The  Coast  Guard  has 
requested  the  PWSRCAC  to  include 
documentation  in  its  application  next 
year  indicating  how  each  of  the  issues 
has  been  addressed.  Such 
documentation  should  include  recent 
correspondence  from  the  PWSRCAC  to 
the  Coast  Guard  resolving  concerns. 
RECERTinCATION:  By  letter  dated 

November ,  1998,  the  Assistant 

Commandant  for  Marine  Safety  and 
Environmental  Protection  certified  that 
the  PWSRCAC  qualifies  as  an 
alternative  voluntary  advisory  group 
under  33  U.S.C.  2732(o).  This 
recertification  terminates  on  January  30, 
2000. 

Dated:  January  13, 1999. 
R.C.  North, 

Bear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
[FR  Doc.  99-1880  Filed  1-26-99;  8:45  ami 

BILUNQ  CODE  4910-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  PFC 
Application  99-06-C-OO-PDX  To 
Impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Portland  International  Airport; 
Submitted  by  the  Port  of  Portland 
(Port),  Portland,  Oregon 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use,  and  use 
only  the  revenue  from  a  PFC  at  Portland 
International  Airport  under  the 
provisions  of  49  U.S.C.  40117  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  February  26, 1999. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address: 

J.  Wade  Bryant,  Manager;  Seattle 
Airports  District  Office,  SEA-ADO; 
Federal  Aviation  Administration;  1601 
Lind  Avenue  SW,  Suite  250;  Renton, 
Washington  98055-4056. 


In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Sue 
Haynes,  Finance  Manager  I,  at  the 
following  address;  7000  N.E.  Airport 
Way,  Portland,  OR  97218. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Portland 
International  Airport  under  section 
158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mary  Vargas.  (425)  227-2660;  Seattle 
Airports  District  Office,  Federal 
Aviation  Administration;  1601  Lind 
Avenue  SW,  Suite  250;  Renton, 
Washington  98055-4056.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATJOH:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  99-06-C- 
00-PDX  to  impose  and  use  the  revenue 
from  a  PFC  at  Portland  International 
Airport,  under  the  provisions  of  49 
U.S.C.  40117  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  January  19, 1999,  the  FAA 
determine  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Port  of  Portland, 
Portland,  Oregon,  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  April  16,  1999. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
November  1,  2006. 

Proposed  charge  expiration  date: 
March  1,  2014. 

Total  estimated  net  PFC  revenue: 
$194,309,000. 

Brief  description  of  proposed 
project(s):  Terminal  Expansion  South 
(TES)— Phase  2. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  taxi/ 
commercial  operators  and  is  defined  as 
"the  carriage  in  air  commerce  of  persons 
for  compensation  or  hire  as  a 
commercial  operator,  but  not  an  air 
carrier,  of  aircraft  having  a  maximum 
seating  capacity  of  less  than  twenty 
passengers  or  a  maximum  payload 
capacity  of  less  than  6,000  pounds.  'Air 
taxi/commercial  operators'  shall  also 
include,  without  regard  to  number  of 
passengers  or  payload  capacity,  revenue 
passengers  transported  for  student 
instruction,  nonstop  sightseeing  flights 
that  begin  and  end  at  the  same  airport 
and  are  conducted  within  a  25  statute 
mile  radius  of  the  airport,  ferry  or 
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training  flights,  aerial  photography  or 
survey  charters,  and  fire  fighting 
charters." 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwrest  Mountain  Regional  Office, 
Airports  Division,  ANM-600.  1601  Lind 
Avenue  SW,  Suite  315;  Renton,  WA 
98055-4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Portland 
Iiitemational  Airport,  Portland,  Oregon. 

Issued  in  Renton,  Washington  on  January 
19,1999. 

David  A.  Field, 

Manager,  Planning,  Programming  and 
Capacity  Branch.  Northwest  Mountain 
Region. 

(FR  Doc.  99-1840  Filed  1-26-99;  8:45  am] 

BILUNQ  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
[FHWA  Docket  No.  FHWA-88-4839] 

Transportation  Equity  Act  for  the  21st 
Century;  Federal  Highway  Post- 
Accident  Alcohol  Testing  Study 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  This  notice  invites  public 
comments  on  issues  relating  to  the 
legislative  requirement  to  conduct  a 
study  and  report  to  the  Congress  on  the 
feasibility  of  utilizing  law  enforcement 
officers  for  conducting  post-accident 
alcohol  testing  of  commercial  motor 
vehicle  operators  provided  in  section 
4020  of  the  Transportation  Equity  Act 
for  the  21st  Century  (TEA-21),  Pub.  L. 
105-178, 112  Stat.107,  414.  The  FHWA 
is  initiating  the  study  and  would  like  all 
comments  to  address  the  following 
issues: 

(1)  The  impact  of  current  post-accident 
alcohol  testing  requirements  on  commercial 
motor  carrier  employers,  including  any 
burden  that  they  may  encounter  in 
attempting  to  perform  an  alcohol  test  within 
two  hours  of  an  accident;  and 

(2)  The  feasibility  of  utilizing  law- 
enforcement  officers  for  conducting  post- 
accident  alcohol  testing  of  commercial  motor 
vehicle  operators  as  a  method  of  obtaining 
more  timely  information. 

DATES:  This  docket  will  remain  open 
until  the  study  is  completed.  However, 
in  order  for  comments  responding  to 


issues  raised  by  this  notice  to  be 
considered  during  critical  early  stages  of 
the  study,  they  should  be  submitted  no 
later  than  March  29, 1999. 
ADDRESSES:  Signed,  written  comments 
should  refer  to  the  docket  number  that 
appears  at  the  top  of  this  document  and 
must  be  submitted  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  9  a.m.  and  5 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
envelope  or  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Alfred  E.  Barrington,  DTS-34,  Safety 
and  Environmental  Technology 
Division.  (617)  494-2018.  Voipe 
National  Transportation  Systems  Center. 
55  Broadway.  Cambridge.  MA  02142;  or 
Mr.  Michael  Falk.  Office  of  the  Chief 
Counsel,  (HCC-20),  (202)  366-1384. 
Department  of  Transportation.  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page 
at:  http://wrww.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/nara. 


Background 

Section  4020  of  TEA-21,  Post- 
Accident  Alcohol  Testing,  requires: 

(a)  STUDY.  —The  Secretary  [of 
Transportation)  shall  conduct  a  study  of 
the  feasibility  of  utilizing  law 
enforcement  officers  for  conducting 
post-accident  alcohol  testing  of 
commercial  motor  vehicle  operators 
under  section  31306  of  title  49,  United 
States  Code,  as  a  method  of  obtaining 
more  timely  information.  The  study 
shall  also  assess  the  impact  of  the 
current  post-accident  alcohol  testing 
requirements  on  motor  carrier 
employers,  including  any  burden  that 
employers  may  encounter  in  meeting 
the  testing  requirements  of  such  section 
31306. 

(b)  REPORT.  —Not  later  than  18 
months  after  the  date  of  enactment  of 
this  Act,  the  Secretary  shall  transmit  to 


Congress  a  report  on  the  study,  together 
with  such  recommendation  as  the 
Secretary  determines  appropriate. 

Under  49  CFR  382.303,  commercial 
motor  vehicle  operators  must  be  tested 
for  alcohol  and  controlled  substances  as 
soon  as  practicable  following  an 
accident  if: 

(1)  The  accident  involved  the  loss  of 
human  life,  regardless  of  whether  the 
operator  was  issued  a  citation  for  a 
moving  traffic  violation;  or 

(2)  Tlie  operator  was  issued  a  citation 
under  State  or  local  law  for  a  moving 
traffic  violation  arising  from  the 
accident  and  the  accident  involved: 

(a)  Bodily  injury  requiring  medical 
treatment  away  from  the  accident  scene; 
or 

(b)  Disabling  damage  to  any  motor 
vehicle  requiring  its  removal  from  the 
accident  scene  by  tow  truck  or  other 
motor  vehicle. 

If  the  required  post-accident  alcohol 
test  is  not  administered  within  two 
hours  following  the  accident,  the 
commercial  motor  carrier  employer 
must  prepare  and  maintain  on  file  a 
record  stating  the  reason  the  test  was 
not  promptly  administered.  If  the  test  is 
not  administered  within  eight  hours 
following  the  accident,  the  employer 
must  cease  attempting  to  administer  the 
test  and  shall  prepare  and  maintain  an 
appropriate  record. 

Comments  and  suggestions  are  invited 
concerning  any  aspects  as  to  the 
feasibility  of  the  post-accident  alcohol 
test  by  police  and  the  burden  imposed 
on  commercial  motor  carriers  by  the 
existing  requirements.  Of  concern  are 
operational,  legal  and  financial  factors, 
as  well  as  equipment,  human  resources 
and  training.  Comments  are  requested 
specifically  on  the  following  questions 
that  arise  from  the  above  requirements. 

1.  Are  law-enforcement  agencies  and 
commercial  motor  carrier  employers 
aware  of  the  Federal  regulation  that 
requires  motor  carrier  employers  to  test 
drivers  for  alcohol  "as  soon  as 
practicable"  if  involved  in  an  accident? 

2.  Do  law-enforcement  agencies/ 
commercial  motor  carrier  employers 
believe  that  this  test  is  feasible? 

3.  Are  commercial  motor  vehicle 
operators  aware  that  they  are  required 
under  certain  circumstances  to  be  tested 
for  alcohol  after  being  involved  in  an 
accident? 

4.  Are  commercial  motor  carrier 
employers  equipped  to  test  a 
commercial  motor  vehicle  operator  for 
alcohol  within  two  hours  after  an 
accident? 

5.  Are  police  equipped  to  test  a 
commercial  motor  vehicle  operator  for 
alcohol  within  two  hours  of  an 
accident? 
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6.  If  so  equij)ped,  can  police  be 
required  to  test  a  commercial  motor 
vehicle  operator  for  alcohol  after  an 
accident  as  an  additional  duty, 
regardless  as  to  whether  he  or  she  was 
issued  a  citation? 

Authority:  23  U.S.C.  315;  49  U.S.C  31306; 
sec.  4020,  Pub.  1.  105-178. 112  Stat.  107, 
414;and49CFF  1.48. 

Issued  on:  January  21,  X999. 
Kenneth  R.  WyHle, 
Federal  Highwa^  Administrator. 
[FR  Doc.  99-18^1  Filed  1-26-99;  8:45  am] 

BN.LJNO  CODE  4t1« 


■NJOI 


DEPARTMENJ  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  Nq.  MC-F-20943] 

Coach  USA,  liftc.  and  Coach  Canada, 
Inc.— Control-i-Autocar  Connaisseur, 
Inc. 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notic0  Tentatively  Approving 

Finance  Transjaction. 

) 

summary:  Coa|±  USA,  Inc.  (Coach),  a 
noncarrier  thai  controls  numerous 
motor  passenger  carriers,  and  its  wholly 
owned  noncarrier  subsidiary,  Coach 
Canada,  Inc.  ((toach  Canada) 
(collectively,  applicants),  filed  an 
application  under  49  U.S.C.  14303  for 
control  of  Autbcar  Connaisseur,  Inc. 
(Autocar  n),  an  entity  that  intends  to 
become  a  motor  carrier  of  passengers. 
Persons  wishing  to  oppose  the 
application  must  follow  the  rules  under 
49  CFR  1182.$  and  1182.8.'  The  Board 
has  tentatively  approved  the 
transaction,  aqd,  if  no  opposing 
comments  are  timely  filed,  this  notice 
will  be  the  fin^l  Board  action. 
DATES:  Comments  must  be  Bled  by 
March  15, 199p.  Applicants  may  file  a 
reply  by  ApriljS,  1999.  If  no  comments 
are  filed  by  M>rch  15,  1999,  this  notice 
is  effective  on  that  date. 
ADDRESSES:  S^nd  an  original  and  10 
copies  of  any  Comments  referring  to  STB 
Docket  No.  MC-F-20943  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Casfe  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  send  one  copy  of 
comments  to  Applicants' 
representative^:  Betty  Jo  Christian  and 
David  H.  CobUm,  Steptoe  &  Johnson 
LLP,  1330  Connecticut  Avenue.  N.W., 
Washington.  OC  20036. 


'  Revised  procedures  governing  finance 
applications  filed  Mnder  49  U.S.C.  14303  were 
adopted  in  Fevisii^ns  to  Regulations  Governing 
Finance  Applications  Involving  Motor  Passenger 
Carriers.  STB  Ex  I^ne  No.  559  (STB  served  Sept. 
1,  1998). 


FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600. 
[TDD  for  the  hearing  impaired:  (202) 
565-1695.) 

SUPPt.EMENTARY  INFORMATION:  Coach 
currently  controls  a  number  of  motor 
passenger  carriers.  Coach  Canada  is  a 
wholly  owned  Coach  subsidiary 
established  for  the  purpose  of  obtaining 
control  of  those  motor  passenger  carriers 
that  Coach  currently  controls  that  are 
based  in  Canada,  as  well  as  Canada- 
based  motor  passenger  carriers  that 
Coach  and  Coach  Canada  may  in  the 
future  seek  to  control.  In  their 
application.  Coach  and  Coach  Canada 
state  that  Coach  assumed  control  of 
Autocar  Connaisseur,  Inc.  (Autocar  I)  by 
a  stock  transaction  that  was 
consummated  on  December  19, 1996. 
Applicants  indicate  that  Coach  did  not 
until  recently  determine  that  Autocar  I 
holds  not  only  operating  authority  from 
Canadian  agencies,  but  also  authority 
issued  by  the  Interstate  Commerce 
Commission.  Having  discovered  this 
unresolved  control  issue.  Coach  and 
Coach  Canada  sought  Board  authority  in 
STB  Docket  No.  MC-F-20938  to  control 
this  carrier.^ 

Applicants  state  that,  under  Canadian 
law.  Autocar  I  is  to  be  amalgamated 
(merged)  with  three  other  noncarrier 
entities  with  which  it  is  affiUated  by 
common  ownership:  Connaisseiu  Parts 
Distribution,  Inc.,  Agencie  de  Vehicules 
Connaisseur,  Inc.,  and  170861  Canada, 
Inc.  AppUcants  aver  that  each  of  these 
four  corporations  now  shares  common 
ownership  with  Autocar  I,  and  that  the 
ultimate  parent  of  each  within  the 
Connaisseur  Group  of  companies  is 
3329003  Canada,  Inc.,  a  noncarrier 
owned  by  Coach.  Applicants  further 
contend  that  the  product  of  the 
amalgamation  transaction  will  be  a  new 
corporate  entity  also  to  be  known  as 
Autocar  Connaisseur,  Inc.  (Autocar  11). 
Applicants  state  that,  following  the 
amalgamation.  Autocar  II  will  carry  on 
the  same  motor  carrier  business  now 
conducted  by  Autocar  I,  under  the  same 
management  that  now  operates  Autocar 
I,  and  pursuant  to  the  same  operating 
authorities  now  held  by  Autocar  I. 
Applicants  aver  that  the  amalgamation 
will  in  fact  be  "invisible"  to  Autocar's 
customers. 


^  Autocar  I  is  a  Quebec  corporation.  It  holds 
federally  issued  operating  authority  in  Docket  No. 
MC-166643,  allowing  it  to  conduct  charter  and 
special  operations  between  certain  U.S./Canada 
border  crossings  and  points  in  the  United  States. 
Autocar  I  operates  a  fleet  of  approximately  180 
buses  and  employs  approximately  250  full  and  part 
time  []ersons.  Autocar  I's  annual  revenues  for  the 
twelve  month  period  ending  June  1998  were 
approximately  $12.1  million.  Autocar  II  will 
undertake  the  same  business  operations  now 
conducted  by  Autocar  I. 


Applicants  state  that  granting  the 
application  will  not  result  in  any 
changes  to  carrier  operations  that  are 
now  being  conducted  and  will  not 
reduce  competitive  options  available  to 
the  traveling  public.  They  assert  that 
Autocar  II  is  relatively  small  and  will 
face  substantial  competition  from  other 
bus  companies  and  modes  of 
transportation. 

AppUcants  also  submit  that  granting 
the  application  will  produce  substantial 
benefits,  including  reduced  fixed 
charges  in  the  form  of  interest  cost 
savings  from  the  restructuring  of  debt 
and  reduced  operating  costs  from 
Coach's  enhanced  volume  purchasing 
power.  Specifically,  applicants  claim 
that  Autocar  II  will  benefit  from  the 
lower  insurance  premiums  negotiated 
by  Coach  or  Coach  Canada  and  from 
volume  discounts  for  equipment  and 
fuel.  Applicants  indicate  that  Coach  vnll 
provide  Autocar  II  with  centralized  legal 
and  accounting  functions  and 
coordinated  purchasing  services.  In 
addition.  appUcants  state  that  vehicle 
sharing  arrangements  will  be  facilitated 
through  Coach  or  Coach  Canada  to 
ensure  maximum  use  and  efficient 
operation  of  equipment.  AppUcants  aver 
that,  with  Coach's  and  Coach  Canada's 
assistance,  coordinated  driver  training 
services  will  be  provided.  enabUng 
Autocar  II  to  allocate  driver  resources  in 
the  most  efficient  manner  possible. 
Applicants  add  that  the  proposed 
transaction  will  have  no  adverse 
impacts  on  the  employees  of  Autocar  11 
and  that  collectively  bargained 
agreements  will  be  recognized. 

Applicants  state  that  Coach  Canada, 
like  other  management  subsidiaries  that 
Coach  has  established  to  assume  control 
of,  and  manage  the  operations  of.  motor 
passenger  carriers  as  to  which  control 
authority  has  previously  been  granted  to 
Coach,  will  focus  its  efforts  on  those 
carriers  that  are  based  in  Canada. 
Applicants  also  indicate  that  Coach 
Canada  will  be  responsible  for 
developing  strategic  business  and 
grov^rth  plans  for  the  Canadian  based 
entities  that  it  seeks  to  control,  and  for 
assessing  opportunities  for  further 
Canadian  acquisitions  of  passenger 
transportation  entities.  Applicants  add 
that,  over  the  long  term.  Coach  and 
Coach  Canada  will  provide  centraUzed 
marketing  and  reservation  services  for 
the  bus  firms  that  they  control,  thereby 
further  enhancing  the  benefits  resulting 
from  these  control  transactions. 

AppUcants  certify  that:  (1)  Autocar  n 
does  not  hold  an  unsatisfactory  safety 
rating  from  the  U.S.  Department  of 
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Transportation;'  (2)  Autocar  II  will 
maintain  sufficient  liability  insurance; 
.^    (3)  Autocar  II  is  not  domiciled  in 
Mexico  or  owned  or  controlled  by 
persons  of  that  country;  and  (4) 
approval  of  the  transaction  will  not 
significantly  affect  either  the  quality  of 
the  himian  environment  or  the 
conservation  of  energy  resources. 
Additional  information  may  be  obtained 
from  applicants'  representatives. 

Under  49  U.S.C.  14303,  we  must 
approve  and  authorize  a  transaction  we 
find  consistent  with  the  public  interest, 
taking  into  consideration  at  least:  (1)  the 
effect  of  the  transaction  on  the  adequacy 
of  transportation  to  the  public;  (2)  the 
total  fixed  charges  that  result;  and  (3) 
the  interest  of  affected  carrier 
employees. 

On  the  basis  of  the  application,  we 
find  that  the  proposed  acquisition  of 
control  is  consistent  with  the  public 
interest  and  should  be  authorized.  If  any 
opposing  comments  are  timely  filed, 
this  finding  will  be  deemed  vacated 
and,  unless  a  final  decision  can  be  made 
on  the  record  as  developed,  a 
procedural  schedule  will  be  adopted  to 
reconsider  the  application.*  If  no 
opposing  comments  are  filed  by  the 
expiration  of  the  comment  period,  this 
decision  will  take  effect  automatically 
and  will  be  the  final  Board  action. 


'  Autocar  I  holds  a  satisfactory  rating  from  the 
U.S.  Department  of  Transportation.  Because  it  will 
be  a  new  carrier  following  the  amalgamation, 
Autocar  n  holds  no  safety  rating. 

*Under  revised  49  CFR  1182.6(c),  a  procedural 
schedule  will  not  be  issued  if  we  are  able  to  dispose 
of  opposition  to  the  application  on  the  basis  of 
comments  and  the  reply. 


Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  The  proposed  acquisition  of  control 
is  approved  and  authorized,  subject  to 
the  filing  of  opposing  comments. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  as  having  been  vacated. 

3.  This  decision  will  be  effective  on 
March  15, 1999,  unless  timely  opposing 
comments  are  filed. 

4.  A  copy  of  this  notice  will  be  served 
on:  (1)  the  U.S.  Department  of 
Transportation,  Office  of  Motor  Carriers- 
HIA  30,  400  Virginia  Avenue,  S.W., 
Suite  600,  Washington,  DC  20024;  and 
(2)  the  U.S.  Department  of  Justice, 
Antitrust  Division,  10th  Street  & 
Pennsylvania  Avenue,  N.W., 
Washington,  DC  20530. 

Decided:  January  21,  1999. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Clybum. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  99-1886  Filed  1-26-99;  8:45  am) 

BILUNQ  CODE  491S-00-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "The 
Treasury  of  St  Francis  of  Assisi" 

AGENCY:  United  States  Information 
Agency. 


ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  F.R.  13359.  March  29, 
1978).  and  Delegation  Order  No.  85-5  of 
June  27,  1985  (50  F.R.  27393,  July  2, 
1985).  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit 
"The  Treasury  of  St.  Francis  of  Assisi," 
imported  from  abroad  for  temporary 
exhibition  without  profit  witl^  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  Metropolitan 
Museum  of  Art,  New  York,  from  on  or 
about  March  15, 1999,  to  on  or  about 
June  27.  1999,  is  in  the  national  interest. 
Public  Notice  of  these  determinations  is 
ordered  to  be  pubHshed  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  list  of  exhibit  objects  or  for 
further  information,  contact  JacqueUne 
Caldwell.  Assistant  General  Counsel. 
Office  of  the  General  Counsel.  United 
States  Information  Agency,  at  202/619- 
6982.  or  USIA.  301  4th  Street,  S.W., 
Room  700,  Washington,  D.C.  20547- 
0001. 

Dated:  January  21, 1999. 
Les  Jin, 

General  Counsel. 
(FR  Doc.  99-1839  Filed  1-26-99;  8:45  am] 

BILUNQ  CODE  «230-01-M 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.33|7] 

Technologicat  Innovation  and 
Cooperation  for  Foreign  Information 
Access  Program;  Notice  Inviting 
Applications  f^  New  Awards  for  Fiscal 
Year  (FY)  19M 

Purpose  of  Ptogram:  The 
Technological  Innovation  and 
Cooperation  fot  Foreign  Information 
Access  Program  provides  grants  to 
develop  innoT»tive  techniques  or 
programs  using  new  electronic 
techjiologies,  to  collect  and  distribute 
information  oq  world  regions  and 
countries  othei  than  the  United  States. 
The  technique!  or  programs  the 
Secretary  assiits  are  those  that  address 
our  Nation's  teaching  and  research 
needs  in  inteniational  education  and 
foreign  languages. 

Eligible  Appiicants:  Institutions  of 
higher  educatibn,  public  or  nonprofit 
private  librarire,  or  consortia  of  such 
institutions  or  libraries. 

AppUcationk  Available:  January  15, 
1999.  I 

Deadline  for,  Transmittal  of 
Applications:  i/iaich  17, 1999. 

Deadline  for,  Intergovernmental 
Re  view;  May  1^,  1999. 

Estimated  Rpnge  of  Awards:  $95,000 
to  $225,000. 

Estimated  Ajverage  Size  of  Awards: 
$200,000. 

Estimated  Number  of  Awards:  5. 

Project  Pehcfd:  36  months. 

Nate:  The  Departinent  is  not  bound  by  any 
estimates  in  thia  notice. 

Supplementary  Information:  The 
techniques  or  projects  this  program 
supports  are  tlose  designed  to  collect, 
organize,  preserve,  and  widely 
disseminate  in  formation  that  addresses 
our  Nation's  teaching  and  research 
needs  in  International  Education  and 
Foreign  Languages.  Because  the  program 
has  no  specific  regulations  we 
encourage  eacii  potential  applicant  to 
read  the  authorizing  statute  (section  606 
of  part  A,  titlejVI,  of  the  Higher 
Education  Act  of  1965.  as  amended  by 
the  Higher  Education  Amendments  of 
1998).  The  statute  will  be  included  in 
the  application  package. 

The  statute  lists  the  following 
activities  an  abplicant  may  apply  to 
carry  out.  Ho\Iirever,  an  appUcant  may 


propose  to  carry  out  other  activities  that 
£ire  consistent  with  the  legislation.  The 
activities  listed  in  the  statute  are: 

(a)  To  facilitate  access  to  or  preserve 
foreign  information  resources  in  print  or 
electronic  forms; 

(b)  To  develop  new  means  of 
immediate,  full-text  document  dehvery 
for  information  and  scholarship  from 
abroad; 

(c)  To  develop  new  means  of  shared 
electronic  access  to  international  data; 

(d)  To  support  collaborative  projects 
of  indexing,  cataloging,  and  other  meuis 
of  bibliograjAic  access  for  scholars  to 
important  research  materials  published 
or  distributed  outside  the  United  States; 

(e)  To  develop  methods  for  the  wide 
dissemination  of  resources  written  in 
non-Roman  language  alphabets; 

(f)  To  assist  teachers  of  less  commonly 
taught  languages  in  acquiring,  via 
electronic  and  other  means,  materials 
suitable'for  classroom  use;  and 

(g)  To  promote  collaborative 
technology  based  projects  in  f(Mreign 
languages,  area  studies,  and 
international  studies  amwig  grant 
recipients  under  this  title. 

Please  note  that  the  statute  limits  the 
Federal  share  of  the  total  cost  of 
carrying  out  a  program  supported  by  a 
grant  under  this  section  shall  to  no  more 
than  66%  percent.  A  grantee  may 
provide  the  non  Federal  share  of  this 
cost  may  be  provided  either  in-kind  or 
in  cash  and  may  include  contributions 
from  private  sector  corporations  or 
foundations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75.  77.  79,  82.  85.  and 
86. 

Selection  Criteria:  The  Secretary  uses 
the  selection  criteria  published  in  34 
CFR  75.209  and  75.210  to  evaluate 
applications  for  the  Technological 
lanovation  and  Cooperation  for  Fcweign 
Information  Access  Program.  The 
application  package  includes  selection 
criteria  and  the  points  assigned  to  the 
criteria. 

For  Applications  or  Information 
Contact:  Susanna  C.  Easton. 
International  Education  and  Graduate 
Program  Service.  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
suite  600C,  Portals  Building, 
Washington,  DC  20202-5332. 


Telephone  (202)  401-9780.  Internet: 
Susanna Easton@ed.gov 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD)  may  call  the 
Federal  Information  Relay  Service  (FRS) 
at  l-flOO-877-8339  between  8  a.m.  and 
8  p.m..  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  docimient  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  for  the 
respective  program,  as  listed  in  the 
preceding  paragraph.  Individuals  with 
disabilities  may  obtain  a  copy  of  the 
application  package  in  an  alternate 
format,  also,  by  contacting  that  jjerson. 
However,  the  Department  is  not  able  to 
reproduce  in  an  alternate  format  the 
standard  forms  included  in  the 
application  package. 

Electronic  Access  To  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  portable  document 
format  (pdfl  on  the  Internet  at  either  of 
the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  mu»t  have  the  Adobe 
Acrobat  Reader  Program  v«th  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  any  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or,  toll  free,  at  1-888-293- 
6498. 

You  may  also  view  these  dociunents 
in  text  copy  only  on  an  electronic 
bulletin  board  of  the  Department. 
Telephone:  (202)  219-1511  or,  toll  free, 
1-800-222-4922.  The  documents  are 
located  under  Option  G — Files/ 
Announcements,  Bulletins,  and  Press 
Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  1121  et  seq. 

Dated:  January  21, 1999. 
David  A.  Longanecker, 
Assistant  Secretary  for  Postsecondary 
Education. 
(FR  Doc.  99-1826  Filed  1-26-99;  8:45  am) 

BH.UNQ  CODE  400*-01-P 


Wednesday 
January  27,  1999 


Part 


Department  of 
Education 

Bilingual  Education:  Teachers  and 
Personnel  Grants;  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
1999;  Notice 


\ 


4180 


Federal  Register /Vol.  64,  No.  17 /Wednesday.  January  27.  1999 /Notices 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.195A] 

Bilingual  Education:  Teachers  and 
Personnel  Grants;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1999 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  the  applicable  regulations 
governing  this  program,  including  the 
Education  Dedartment  General 
Administrative  Regulations  (EDGAR), 
this  notice  codtains  all  of  the 
information,  application  forms,  and 
instructions  needed  to  apply  for  an 
award  under  tkis  program.  The  statutory 
authorization  for  this  program,  and  the 
application  requirements  that  apply  to 
this  competition,  are  set  out  in  sections 
7143  and  7146-7149  of  the  Elementary 
and  Secondary  Education  Act  of  1965, 
as  amended  by  the  Improving  America's 
Schools  Act  oJ  1994  (Pub.  L.  103-382. 
enacted  Octobfer  20,  1994)  (the  Act)(20 
U.S.C.  7473  add  7476-7479)). 

Purpose  of  Ingram:  This  program 
provides  grantfe  for  preservice  and 
inservice  professional  development  for 
bilingual  education  teachers, 
administrators,  pupil  services 
personnel,  an(^  other  educational 
personnel  whd  are  either  involved  in,  or 
preparing  to  be  involved  in.  the 
provision  of  educational  services  for 
children  and  >(outh  of  Umited  English 
proficiency,     j 

Eligible  Apalicants:  (1)  One  or  more 
institutions  of  nigher  education  (IHEs) 
which  have  entered  into  consortia 
arrangements  |vith  local  educational 
agencies  (LEA^)  or  State  educational 
agencies  (SEA^),  to  achieve  the  purposes 
of  this  section.  (2)  SEAs  and  LEAs  for 
inservice-professional  development 
programs. 

leadline  /of  Transmittal  of 
Applications:  February  27.  1999. 

Deadline  foi  Intergovernmental 
flevievv:  April  26.  1999 

Available  Funds:  $10  million. 

Estimated  nange  of  Awards: 
$150,0OO-$25t).0OO. 

Estimated  Average  Size  of  Awards: 
$200,000.        I 

Estimated  l^umber  of  Awards:  50. 

Note:  The  DeDartment  of  Education  is  not 
bound  by  any  estiniates  in  this  notice. 

Project  Period:  60  months. 

Applicable  Regulations 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  :f4,  75.  77.  79.  80,  81.  82, 
85,  and  86. 

(b)  34  CFR  iart  299. 


Description  of  Program 

Funds  under  this  program  are  to 
provide  for  preservice  and  inservice 
professional  development  for  bilingual 
education  teachers  and  other 
educational  personnel.  Activities  shall 
assist  educational  personnel  in  meeting 
State  and  local  certification 
requirements  for  bilingual  education 
and,  wherever  possible,  shall  lead  to  the 
awarding  of  college  or  university  credit. 

Priorities 

Competitive  Priority  1 

The  Secretary,  under  34  CFR 
75.105(c)(2)(i)  and  299.3(b)  gives 
preference  to  applications  that  meet  the 
following  competitive  priority.  The 
Secretary  awards  up  to  3  points  for  an 
application  that  meets  this  competitive 
priority.  These  points  are  in  addition  to 
any  points  the  application  earns  under 
the  selection  criteria  for  the  program: 

Projects  that  will  contribute  to  a 
systemic  educational  reform  in  an 
Empowerment  Zone,  including  a 
Supplemental  Empowerment  Zone,  or 
an  Enterprise  Community  designated  by 
the  United  States  Department  of 
Housing  and  Urban  Development  or  the 
United  States  Department  of 
Agriculture,  and  are  made  an  integral 
part  of  the  Zone's  or  Community's 
comprehensive  community 
revitalization  strategies. 

A  list  of  areas  that  have  been 
designated  as  Empowerment  Zones  and 
Enterprise  Communities  is  provided  at 
the  end  of  this  notice. 

Competitive  Priority  2 

Under  34  CFR  75.105  {c)(2)  (ii)  and 
section  7143(b)  of  the  Act,  the  Secretary 
gives  a  competitive  preference  to 
applications  that  meet  the  following 
priority: 

Institutions  of  higher  education,  in 
consortia  with  local  or  State  educational 
agencies,  that  offer  degree  programs  that 
prepare  new  bilingual  education 
teachers  in  order  to  increase  the 
availability  of  educators  to  provide 
high-quality  education  to  limited 
English  proficient  students. 

The  Secretary  selects  applications  that 
meet  this  priority  over  apphcations  of 
comparable  merit  which  do  not  meet  the 
priority. 

Invitational  Priorities 

The  Secretary  is  particularly 
interested  in  applications  that  meet  one 
of  the  following  the  invitational 
priorities  in  the  next  paragraphs. 
However,  an  application  that  meets 
these  invitational  priorities  receives  no 
competitive  or  absolute  preference  over 
other  applications  (34  CFR.105(c)(l)). 


(1)  Applicants  which  propose  to 
provide  special  support  for  new 
bilingual  teachers  during  their  initial 
teaching  years. 

(2)  Applicants  which  propose  to 
improve  teacher  preparation  programs 
in  institutions  of  higher  education  to 
better  prepare  all  teachers  to  meet  the 
needs  of  LEP  students. 

Selection  Criteria 

(a)(1)  The  Secretary  uses  the  following 
selection  criteria  in  34  CFR  75.210  to 
evaluate  applications  for  new  grants 
under  this  competition. 

(2)  The  maximum  score  for  all  of 
these  criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  Need  for  project.  (10  points)  (1) 
The  Secretary  considers  the  need  for  the 
proposed  project. 

(2)  In  determining  the  need  for  the 
proposed  project  the  Secretary  considers 
the  following  factors: 

(i)  The  magnitude  or  severity  of  the 
problem  to  be  addressed  by  the 
proposed  project. 

(ii)  The  extent  to  which  specific  gaps 
or  weaknesses  in  services, 
infrastructure,  or  opportunities  have 
been  identified  and  will  be  addressed  by 
the  proposed  project,  including  the 
nature  and  the  magnitude  of  those  gaps 
or  weaknesses. 

(b)  Quality  of  the  project  design.  (55 
points)  (1)  "The  Secretary  considers  the 
quality  of  the  design  of  the  proposed 
project. 

(2)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable. 

(ii)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

(iii)  The  extent  to  which  the  proposed 
project  is  designed  to  build  capacity  and 
yield  results  that  will  extend  beyond  the 
period  of  Federal  financial  assistance. 

(iv)  The  extent  to  which  the  design  of 
the  proposed  project  reflects  up-to-date 
knowledge  from  research  and  effective 
practice. 

(v)  The  extent  to  which  the  proposed 
activities  constitute  a  coherent, 
sustained  program  of  training  in  the 
field. 

(vi)  The  extent  to  which  the  proposed 
project  will  be  coordinated  with  similar 
or  related  efforts,  and  with  other 
appropriate  commimity.  State,  and 
Federal  resources. 
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(vii)  The  extent  to  which  the  proposed 
project  is  part  of  a  comprehensive  effort 
to  improve  teaching  and  learning  eind 
support  rigorous  academic  standards  for 
students. 

(viii)  The  extent  to  which  fellowship 
recipients  or  other  project  participants 
are  to  be  selected  on  the  basis  of 
academic  excellence. 

(c)  Quality  of  project  services.  (10 
points)  (1)  The  Secretary  considers  the 
quaUty  of  the  services  to  be  provided  by 
the  proposed  project. 

(2)  In  determining  the  quality  of  the 
services  to  be  provided  by  the  proposed 
project,  the  Secretary  considers  the 
quality  and  sufficiency  of  strategies  for 
ensuring  equal  access  and  treatment  for 
ehgible  project  participants  who  are 
members  of  groups  that  have 
traditionally  been  imder  represented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability. 

(3)  In  addition,  the  Secretary 
considers  (i)  the  extent  to  which  the 
training  or  professional  development 
services  to  be  provided  by  the  proposed 
project  are  of  sufficient  quality, 
intensity,  and  duration  to  lead  to 
improvements  in  practice  among  the 
recipients  of  those  services. 

(d)  Quality  of  project  personnel.  (5 
points)  (1)  The  Secretary  considers  the 
quality  of  the  personnel  who  wdll  carry 
out  the  proposed  project. 

(2)  In  determining  the  quality  of 
project  personnel,  the  Secretary 
considers  the  extent  to  which  the 
applicant  encourages  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability. 

(3)  In  addition,  the  Secretary 
considers  the  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

(e)  Quality  of  the  management  plan. 
(5  points)  (1)  The  Secretary  considers 
the  quality  of  the  management  plan  for 
the  proposed  project. 

(2)  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
adequacy  of  the  management  plan  to 
achieve  the  objectives  of  the  proposed 
project  on  time  and  within  budget, 
including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(f)  Quality  of  the  project  evaluation. 
(15  points)  (1)  The  Secretary  considers 
the  quality  of  the  evaluation  to  be 
conducted  of  the  proposed  project. 

(2)  In  determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
following  factors: 


(i)  The  extent  to  which  the  methods 
of  evaluation  provide  for  examining  the 
effectiveness  of  project  implementation 
strategies. 

(ii)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  quahtative  data  to  the 
extent  possible. 

(iii)  The  extent  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes. 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
Part  79. 

The  objective  of  the  Executive  Order 
is  to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  estabUshed  in  each  State 
under  the  Executive  Order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
November  3  1998  (63  FR  59452  through 
59455). 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.O.  12372— 
CFDA  #84.195A,  U.S.  Department  of 
Education,  Room  6213,  400  Maryland 
Avenue,  SW.,  Washington,  D.C.  20202- 
0124. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 


4:30  p.m.  (Washington,  D.C.  time)  on 
the  date  indicated  in  this  notice. 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  apphcant  submits  its 
completed  application.  Do  not  send 
applications  to  the  above  address. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #84.195A), 
Washington,  D.C.  20202^725 

or 

(2)  Hand-deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  D.C.  time)  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #84.195A).  Room 
#3633,  Regional  Office  Building  #3,  7th 
and  D  Streets,  SW.,  Washington,  D.C. 

(b)  An  apphcant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If  an 
applicant  fails  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  708- 
9495. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department— in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number  and  sufTix  letter,  if  any.  of 
the  competition  under  which  the  application 
is  being  submitted. 

Application  Instructions  and  Forms 

The  appendix  to  thi«  appUcation  is 
divided  into  three  part^,  plus  a 
statement  regarding  estimated  pubUc 
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reporting  burdeni,  a  notice  to  applicants 
regarding  compliance  with  Section  427 
of  the  General  Education  Provisions  Act, 
additional  non-rfgulatory  guidance,  and 
various  assiiranc^,  certifications,  and 
required  documentation.  These  parts 
and  additional  materials  are  organized 
in  the  same  manlier  that  the  submitted 
application  should  be  organized.  The 
parts  and  additicbal  materials  are  as 
follows:  j 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  II:  Budget  Information — Non- 
Construction  Programs  (ED  Form  No. 
524]  and  instrucVions. 

Part  III:  Applioation  Narrative. 

Additional  Matefials 

a.  Estimated  Public  Reporting  Burden. 

b.  Group  Application  Certification. 

c.  Participant  4>ata. 

d.  Project  Documentation. 

e.  Program  Assurances. 

f.  Assurances— <-Non-Construction 
Programs  (Standard  Form  424B)  and 
instructions.        i 

g.  Certificationk  Regarding  Lobbying; 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013) 
and  instructions.! 

h.  Certificatiori  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Low^r  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
instructions.  (NOTE:  This  form  is 
intended  for  the  jise  of  grantees  and 
should  not  be  transmitted  to  the 
Department.)       I 

i.  Disclosure  oj  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions.  Thg  document  has  been 
marked  to  reflect)  statutory  changes.  See 
the  notice  published  by  the  Office  of 
Management  and  Budget  in  the  Federal 
1413  on  January  19, 


Register  (61  FR 
1996). 

An  appUcant 
on  a  photostatic 


ay  submit  information 
opy  of  the  application 
and  budget  form^.  the  assurances,  and 
the  certificationsi  However,  the 
application  forml  the  assurances,  and 
the  certifications!  must  each  have  an 
original  signatur?.  All  appUcants  must 
submit  one  origiiial  signed  application 
and  two  copies  erf  the  application. 
Please  mark  eacH  apphcation  as 
"original"  or  "cojpy".  No  grant  may  be 
awarded  unless  4  completed  application 
has  been  received. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mahal  May  (202](  205-6727  or  Steve  Van 
Pelt  (202)  205-8732  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  5090.  Swifzer  Building, 
Washington,  D.G  20202-6510. 
Individuals  who  use  a 


telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternate  format 
(e.g.,  braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
contact  person  listed  in  the  preceding 
paragraph.  Please  note,  however,  that 
the  Department  is  not  able  to  reproduce 
in  an  alternate  format  the  standard 
forms  included  in  the  notice. 

Electronic  Access  to  this  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed^gov//news.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
preceding  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  ft^e  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or.  toll  fi-ee  1-800-222^922.  The 
dociunents  are  located  under  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  ofRcial  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  7473. 

Dated:  January  22, 1999. 
Art  Love, 

Acting  Deputy  Director,  Office  of  Bilingual 
Education  and  Minority  Languages  Affairs. 

Instructions  for  Estimated  Public 
Reporting  Burden 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  vaUd 
OMB  control  number.  The  vaUd  OMB 
control  number  for  this  information 
collection  is  OMB  No.  1885-0536,  Exp. 
Date:  12/31/00.  The  time  required  to 
complete  this  information  collection  is 
estimated  to  average  120  hours  per 
response,  including  the  time  to  review 
instructions,  search  existing  data 
resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time 
estimate  or  suggestions  for  improving 


this  form,  please  write  to:  U.S. 
Department  of  Education,  Washington, 
D.C.  20202-4651.  If  you  have  any 
comments  or  concerns  regarding  the 
status  of  your  individual  submission  of 
this  form,  write  directly  to:  Office  of 
Bilingual  Education  and  Minority 
Languages  Affairs,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.,  Washington.  D.C.  20202-6510. 

The  following  forms  and  other  items 
must  be  included  in  the  application: 

1.  Application  for  Federal  Assistance 
(SF  424) 

2.  Group  Application  Certification  (Use 
this  form  to  document  participation  of 
consortia  members) 

3.  Budget  Information  (ED  Form  No. 
524) 

4.  Itemized  Budget  for  each  year 
(Attached  to  Form  No.  524) 

5.  Participant  Data  epproximate  number 
of  participants  to  be  served  each  year. 

6.  Project  Documentation  Transmittal 
Letter  to  SEA  Documentation  of 
Empowerment  Zone  or  Enterprise 
Community  (if  applicable) 

7.  Program  Assurances 

8.  Non-Construction  Programs  (SF 
424B) 

9.  Certifications  Regarding  Lobbying; 
Debarment  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013) 

10.  Certification  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Volimtary  Exclusion — Lower  Tier 
Covered  Transactions  (ED  80-0014) 

11.  Disclosure  of  Lobbying  Activities 
(SF-LLL) 

12.  Notice  to  All  Applicants  (See  form 
provided  below) 

13.  Table  of  Contents 

14.  One-page  abstract  (single-spaced) 

15.  Application  Narrative  (double- 
spaced  not  to  exceed  30  pages,  see 
instructions  below) 

16.  One  original  and  three  copies  of  the 
application  for  transmittal  to  the 
riepartment's  Apphcation  Control 
Center. 

Mandatory  Page  Limits  for  the 
Application  Narrative 

The  narrative  is  the  section  of  the 
application  where  you  address  the 
selection  criteria  used  by  reviewers  in 
evaluating  the  appUcation.  You  must 
limit  the  narrative  to  the  equivalent  of 
no  more  than  30  pages,  using  the 
following  standards: 

A  page  is  8.5  x  11,  on  one  side  only 
with  1"  margins  at  the  top,  bottom,  and 
both  sides. 

You  must  double  space  (no  more  than 
three  lines  per  vertical  inch)  all  text  in 
the  application  narrative,  including 
titles,  headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
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text  in  charts,  tables,  Bgxires,  and 
.  graphs. 

If  you  use  a  proportional  computer 
font,  you  may  not  use  a  font  smaller 
than  a  12-point  font.  If  you  use  a  non- 
proportional  font  or  a  typewriter,  you 
may  not  use  more  than  12  characters  per 
inch. 

The  page  limit  does  not  apply  to  the 
Application  for  Federal  Education 
Assistance  Form  (ED  424);  the  Budget 
Information  Form  (ED  524)  and  attached 
itemization  of  costs;  the  other 
application  forms  and  attachments  to 
those  forms;  the  assurances  and 
certifications;  or  the  one-page  abstract 
and  table  of  contents.  The  page  limit 
applies  only  to  item  15  in  the  checklist 
for  applicants  provided  above. 

If,  in  Order  to  meet  the  page  limit,  you 
use  print  size,  spacing,  or  margins 
smaller  than  the  standards  specified  in 
this  notice,  your  application  will  not  be 
considered  for  funding. 

Application  Narrative  and  Abstract 

The  narrative  should  address  fully  all 
aspects  of  the  selection  criteria  in  the 
order  listed  and  should  give  detailed 
information  regarding  each  criterion.  Do 
not  simply  paraphrase  the  criteria. 
Provide  position  descriptions  for  key 
personnel.  This  package  includes  non- 
regulatory  guidance  (Questions  and 
Answers)  to  assist  you  in  preparing  the 
narrative  portion  of  the  apphcation. 
Prepare  a  one-page  single-spaced 
abstract  which  summarizes  the 
proposed  project  activities,  the  expected 
outcomes,  and  how  the  application 
addresses  the  announced  invitational 
priorities,  if  applicable. 

Budget 

Budget  line  items  must  support  the 
goals  and  objectives  of  the  proposed 
project  and  be  directly  applicable  to  the 
program  design  and  all  other  project 
components.  Prepare  an  itemized 
budget  for  each  year  of  requested 
funding.  Indirect  costs  for  institutions  of 
higher  education  which  are  the  fiscal 
agents  for  Teachers  and  Personnel 
Grants  are  limited  to  the  lower  of  either 
8%  of  the  modified  total  direct  cost  base 
or  the  institution's  indirect  cost 
agreement.  A  modified  direct  cost  is 
defined  as  total  direct  costs  less 
stipends,  tuition  and  related  fees,  and 
capital  expenditures  of  $5,000  or  more. 
In  describing  student  support  costs 
distinguish  costs  for4uition  and  fees 
from  costs  for  stipends. 

Final  Application  Preparation 

Use  the  above  checklist  to  verify  that 
all  items  are  addressed.  Prepare  one 
original  with  an  original  signature,  and 
include  three  additional  copies.  Do  not 


use  elaborate  bindings  or  covers.  The 
application  package  must  be  mailed  to 
the  Application  Control  Center  (ACC) 
and  postmarked  by  the  deadline  date  of 
February  23.  1999. 

Submission  of  Application  to  State 
Educational  Agency 

Section  7146(a)(4)  of  the  Act 
(Elementary  and  Secondary  Education 
Act  of  1965,  as  amended  by  the 
Improving  America's  Schools  Act  of 
1994,  Pub.  L.  103-382)  requires  all 
applicants  except  schools  funded  by  the 
Bureau  of  Indian  Affairs  to  submit  a 
copy  of  their  application  to  their  State 
educational  agency  (SEA)  for  review 
and  comment  (20  U.S.C.  7476(a)  (4)). 
Section  75.156  of  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  requires  these 
applicants  to  submit  their  application  to 
the  SEA  on  or  before  the  deadline  date 
for  submitting  their  application  to  the 
Department  of  Education.  This  section 
of  EDGAR  also  requires  applicants  to 
attach  to  their  application  a  copy  of 
their  letter  that  requests  the  SEA  to 
comment  on  the  application  (34  CFR 
75.156).  Applicants  that  do  not  submit 
a  copy  of  their  application  to  their  SEA 
will  not  be  considered  for  funding. 

Questions  and  Answers 

Does  the  Teachers  and  Personnel  Grants 
Program  Have  Specific  Evaluation 
Requirements? 

Yes,  the  evaluation  requirements  are 
described  in  Section  7149  of  Title  VII  of 
ESEA,  20  U.S.C.  7479 

What  Priorities  Exist  for  the  Teachers 
and  Personnel  Grants? 

Fiscal  Year  1999  the  Department  has 
announced  an  invitational  priority  for 
applicants  proposing  to  improve  teacher 
preparation  programs  in  institutions  of 
higher  education  to  better  prepare  all 
teachers  to  meet  the  needs  of  LEP 
students.  In  addition,  the  Department 
has  announced  an  invitational  priority 
for  apphcants  which  propose  to  provide 
special  support  for  new  bilingual 
teachers  during  their  initial  teaching 
years.  The  competitive  priorities  for  this 
program  are  (1)  for  applications  from 
institutions  of  higher  education,  in 
consortia  with  local  or  State  educational 
agencies,  that  offer  degree  programs  that 
prepare  new  bilingual  education 
teachers  in  order  to  increase  the 
availability  of  educators  to  provide 
high-quality  education  to  limited 
English  proficient  students,  and,  (2)  for 
programs  that  will  contribute  to 
systemic  educational  reform  in  an 
Empowerment  Zone,  including  a 
Supplemental  Empowerment  Zone,  or 


an  Enterprize  Community,  and  are  made 
an  integral  part  of  the  Zones  or 
Community's  comprehensive 
revitalization  strategies. 

Applicants  proposing  to  address 
invitational  or  competitive  priorities 
may  include  in  their  abstracts  a  brief 
description  of  their  plans  to  address  the 
priorities. 

What  Requirements  Must  Grantees  Meet 
Related  to  Teacher  Certification? 

The  Title  VII  statute  requires  grantees 
to  assist  educational  personnel  in 
meeting  State  and  local  certification 
requirements.  20  U.S.C.  7477.  However, 
because  certification  requirements  vary 
among  States,  applicants  are  given 
flexibility  in  designing  activities  that 
lead  to  meeting  St^te  and  local 
certification  requirements. 

What  Activities  Are  Authorized  Under 
Teachers  and  Personnel  Grants? 

Authorized  activities  are  those  which 
support  the  purpose  of  the  development 
for  teachers  and  other  educational 
personnel.  Such  activities  may  include, 
but  are  not  limited  to,  the  development 
of  program  curricula;  collaboration  with 
local  school  districts  in  designing  new 
teacher  training  activities;  and 
reforming  and  improving  teacher 
training  programs  to  reflect  high 
standards  of  professionalism.  Only 
institutions  of  higher  education, 
applying  in  consortia  arrangements  with 
one  or  more  local  educational  agencies 
or  State  educational  agencies,  are 
eligible  to  apply  for  preservice 
programs.  "This  means  the  institution  of 
higher  education  would  be  the  lead 
agency  and  the  fiscal  agent  for  the  grant. 
State  educational  agencies  and  local 
educational  agencies  may,  however 
apply  for  inservice  training  programs. 

May  Program  Budgets  Include  Costs  for 
Items  Other  Than  Student  Tuition  and 
Fees? 

Project  budgets  should  reflect  the 
proposed  program  activities.  In  addition 
to  student  support  costs,  budget  items 
may  include  costs  for  personnel, 
supplies  or  equipment,  and  other  costs 
to  support  developmental  activities. 

What  Information  May  Be  Helpful  in 
Preparing  Narrative  for  a  Teachers  and 
Personnel  Grant? 

In  responding  to  the  selection  criteria, 
applicants  may  wish  to  consider  the 
following  questions  as  a  guide  for 
preparing  application  narrative. 

•  What  are  the  specific 
responsibilities  of  districts,  schools, 
institutions  of  higher  education,  and 
other  partnership  organizations  in 
plaiming,  implementing,  and  evaluating 
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the  proposed  program?  What  resources 
and  support  will  be  provided  by  each  of 
the  contributing,  partners? 

•  How  does  tie  training  curricula 
reflect  high  standards  for  pedagogy, 
content,  and  proficiency  in  English  and 
a  second  language  to  ensure  that 
participants  are  effectively  prepared  to 
provide  instruction  and  support  to  LEP 
students? 

•  How  will  thje  program  assist  in 
systemically  reft^rming  policies  and 
practices  in  the  target  schools  and  in  the 
HE  related  to  th^  preparation  of  new 
teachers,  the  inc^uction  of  new  bilingual 
teachers,  clinical  experiences  for  new 
bilingual  teachers  and  other  educational 
personnel,  or  professional  development 
opportunities  for  all  teachers? 

•  What  selection  criteria  will  the 
appUcant  adopt  to  ensure  that 
individuals  selected  to  participate  in  the 
program  hold  promise  for  successfully 
completing  prog-am  requirements? 

•  What  support  will  be  provided  to 
new  bilingual  teachers  by  experienced 
bilingual  teachers,  higher  education 
faculty,  and  school  administrators  to 
guide  them  during  their  period  of 
induction? 

•  How  will  the  instructional 
responsibilities  of  new  teachers  be 
balanced  with  appropriate  professional 
development,  si^pport  and  planning 
time? 

•  How  will  clinical  experiences  for 
preservice  partiQiptuits  be  structured  to 
ensure  that  they  are  well-supervised,  of 
sufficient  duration  and  in  a  setting 
which  provides  opportunities  for 
participants  to  experience  a  variety  of 
effective  bilingual  education 
instructional  mathods  and  approaches? 

•  How  is  the  training  curriculum 
based  on  current  research  related  to 


effective  teaching  and  learning?  What 
evidence  of  effectiveness  supports  the 
training  model? 

•  What  performance  indicators  will 
the  proposed  program  use  to  support  the 
effectiveness  of  the  program, 
participants,  and  graduates  related  to  for 
example,  improved  teaching  practices, 
performance  on  National  or  State 
benchmark  tests;  reduction  in  the 
number  of  new  teachers  leaving  the 
profession  in  targeted  districts; 
improvement  in  participant  completion 
rates;  decline  in  attrition,  or  other 
performance  indicators. 

•  How  will  the  program  evaluation 
incorporate  strategies  for  assessing 
progress  and  performance  of 
participants;  communicating 
meaningful,  regular  and  timely  feedback 
to  participants;  improving  the  quaUty  of 
the  training  program;  identifying 
exemplary  program  features;  and 
reporting  on  specific  data  related  to  the 
number  of  participants  completing  the 
program  and  the  number  of  graduates 
placed  in  the  instructional  setting? 

•  How  will  the  proposed  program 
improve  teacher  preparation  curriciila, 
clinical  experiences  and  the  skills  and 
knowledge  of  higher  education  faculty 
to  better  prepare  ALL  teachers  in 
content  and  pedagogy  related  to  the 
needs  of  LEP  students. 

In  Addition.  Applicants  May  Wish  To 
Consider  the  Department  of  Education 
Professional  Development  Principles  in 
Planning  a  Teachers  and  Personnel 
Grant 

The  following  are  the  professional 
development  principles: 

•  Focuses  on  teachers  as  central  to 
student  learning,  yet  includes  all  other 
members  of  the  school  community; 


•  Focuses  on  individual,  collegial  and 
organizational  improvement;  Respects 
and  nurtures  the  intellectual  and 
leadership  capacity  of  teachers, 
principals,  and  others  in  the  school 
community; 

•  Reflects  best  available  research  and 
practice  in  teaching,  learning,  and 
leadership; 

•  Enables  teachers  to  develop  further 
expertise  in  subject  content,  teaching 
strategies,  uses  of  technologies,  and 
other  essential  elements  in  teaching  to 
high  standards; 

•  Promotes  continuous  inquiry  and 
improvement  embedded  in  the  daily  life 
of  schools; 

•  Is  planned  collaboratively  by  those 
who  will  participate  in  and  facilitate 
that  development; 

•  Requires  substantial  time  and  other 
resources;  is  driven  by  a  coherent  long- 
term  plan;  is  evaluated  ultimately  on  the 
basis  of  its  impact  on  teacher 
effectiveness  and  student  learning;  and 

•  Uses  this  assessment  to  guide 
subsequent  professional  development 
efforts. 

What  Other  Information  May  Be  Helpful 
in  Applying  for  a  Teachers  and 
Personnel  Grant? 

Applicants  are  reminded  that  they 
must  submit  a  copy  of  their  application 
to  the  SEA  for  review  and  comment.  In 
addition,  applicants  must  submit  a  copy 
of  their  application  to  the  State  Single 
Point  of  Contact  to  satisfy  the 
requirements  of  Executive  Order  12372. 
The  SEA  review  requirement  and  the 
requirements  for  Executive  Order  12372 
are  two  distinct  requirements. 
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oaioc  of  ihe  prinury  orgaoizatioiMl  wtii  which  will  underuke  the  •*- 
nsttocei  activity. 

3.  D-U>N-S  Nambcr.  Eaierthe  applicaai'i  D-U-N-S  Nnmbcr.  Ifyov 
oriantzatxm  does  OM  have  a  D-U-N-S  Number,  you  can  obiaio  the 
nunber  by  calling  I -MO-SSa-OSQS  or  by  conipletiiC  a  D-U-N-S  NwD- 
bcr  Reqpeti  Fdm.  The  foira  ca  be  obtained  via  the  bienet  at  the 
foUowt4g  URL:  http://ww«,dBbxea/dbia/aboaldMaddui^(a. 

3.  Catalog  af  Federal  DoomiUc  Aariitamet  (CfOA)  N^Mbcr.  EnHr 
d»  CFDA  mifflber  and  tide  of  the  pfogmn  nnder  which  aiiiitiBce  is 
iwiaesiad. 

4.  Project  DIrcctoc.  Name,  adcbata,  lekphone  and  fax  numben.  and  »- 
mail  adireu  of  die  penon  lo  be  contacted  on  matien  invoiving  thii 
apptica^on. 

5.  Federal  Debt  DcOnqacncy.  Check  '^mT  d  the  applicait't  organi- 
atkm  4  dflinqnrnt  on  my  Federal  debt  (This  qnettion  refer*  to  the 
appUcaot'i  otganizatioii  and  not  lo  the  person  wbg  ligns  ai  the  aaiho- 
tized  r^rcseotative.  Categories  of  debt  include  delinqneni  audit  di»- 
aDowaocct.  loans  and  taut.)  Otherwise,  check  "NAp" 

*.  lype  oCAppBcut.  Enter  die  ippropriau  letter  in  die  box  provided. 

7.  NovfccAppllcaaL  ClMck'Yai"  only  if  assistance  is  being  requested 
nrier  a  |nogi«i  diat  gives  special  consideration  to  novice  applicants 
and  yoq  meet  the  program  tcquirenents  for  novice  applicants.  By 
fhM-iritu  'Yes"  the  applicant  certifies  that  it  meets  the  novice  appli- 
csBt  retirements  specified  by  ED.  Otherwise,  ched  "N*," 

t.  T^pe  of  Snbmhslw   Self-explanatory. 

9.  Encvl^M  Order  12372.  Check  **¥■"  if  tho  application  is  sutiect » 
review  by  Executive  Order  12372.  Also,  please  enter  die  mondi.  dale, 
and  fou(  (4)  digit  year  (e.g..  12/12/2000).  Applicaats  should  contact 
the  Stat*  Single  Point  of  Contact  (SPOQ  for  Federal  Executive  Order 
12372 1$  determine  whether  the  apphcatiaa  is  subject  to  die  State  in- 
tergove^uiiental  review  prooeta.  Otherwise,  check  "Na." 

It.  Prop«e<d  Prtiicct  Dotta.  Please  enter  die  mcath.  dale,  sod  fow  (4) 
digit  ye«r  (e.g..  12/12/2000). 

IL  HaaaaiSabJccti.  Ifresearch  activities  invotving  human  t«b}ects  are 
■Of  platoed  aUflXJiac  daring  die  proposed  project  period,  check 
•^it."  tlie  remaining  parts  of  item  11  we  tbea  not  applicable. 


If  iwealch  activities  involving  hnman  smbjecn.  whefher  or  not  (k> 
empi  frmi  Federal  regulations  for  die  protection  of  human  (abjects. 
■B  piaaned  iLlixJlBc  daring  the  profMaed  project  period,  eiter  at 
the  tpplcam  orgaaixatiaa  or  at  any  oihar  perfumanoe  site  or  coOab^ 
rHing  iastiimiofc  check  '^m."  U  te  research  activkiee  are  desig- 
nated la  be  exampt  mder  the  regalatianB,  eaer.  in  item  I  la,  the  ex- 
emption inmb<r<s)  coneqwoding  to  oaa  or  iDore  of  the  six  exemptiao 
categotvBlisiadii  TIOTECnON  OF  HUMAN  SUBJECTS  IN 
RESEARCH"  aiuchad  to  dus  form.  Provide  saflkiHt  information 
in  the  afplicatioa  ID  dlow  a  ( 
I  ai»  appropiiaie. 


V  dM  plHwed  research  activitiet  involving  human  sabjecti  are  oov- 
•nd  (aoi  exempt),  oompleie  die  remaiaiag  pan  of  torn  1 1  and  Mlow 
*a  iaeVKtions  in  -PROTECTION  OF  HUMAN  SUBJECTS  IN 
RESEARCH"  attached  to  diis  form.  If  teappficaot  organization  haa 
m  ipprbwed  Vfuttiple  Prtiject  Assarace  of  Cna«plianre  on  file  with 
*e  Onais  Ptilicy  aad  Ovmigfat  Staff  (OPOS),  U.S.  Department  ot 
T^m^t.  or  with  die  Office  for  pRNection  tma  Research  Risks 
(OPRR),  NaiiiMri  iMtitaMs  of  Haahh.  U.S .  DapMMtt  of  HaaHb  and 
,  (hat  covert  (he  specific  activity,  vHr  the  Asaanoca 
1  lb  iBd  the  data  oi  appiuval  by  ma  matitatioBal  R^ 


view  Board  (IRB)  of  the  proposed  activities  in  item  lie.  This  dale 
must  be  no  earlier  than  one  year  before  die  receipt  date  for  which  the 
applicaiion  is  submitted  and  must  inchide  the  four  (4)  digit  year  (eg.. 
2000).  deck  the  type  of  IRB  review  is  die  apptopriaie  box.  An  IRB 
may  review  so  applicaiioo  through  an  expedited  review  procedure  only 
if  it  complies  widi  Section  97  1 10  at  die  human  subjects  regulations 
34  CFR  97.  If  die  IRB  review  is  unavoidably  delayed  beyond  the 
sahraisnon  of  die  sppbcaiion.  eater  Tendlnf"  in  item  1  Ic.  A  fol- 
lowMip  ccrtificatioa  of  IRB  approval  from  an  official  signing  for  die 
a|iplirtBt  otgaDization  must  then  be  scot  to  and  received  by  the  deiig- 
naiad  ED  oOlctaL  The  certificaticn  must  be  received  witfun  30  days 
of  a  specific  formal  reqaestCnm  die  designated  ED  officiaL  Thecer- 
tificatioamnstiBchkfe:  the  PR  Awsrd  Dumber,  tide  ofthe  project  from 
item  tlZ  oame  of  the  principal  investigator,  project  dirKtor.  fellow, 
or  other;  institution.  Multiple  Assurance  number,  date  of  IRB  approval 
aad  appropriate  signaotrea. 

If  the  ipplicant  otgtnizaiion  does  not  have  on  fDe  widi  GPOS  or  OPRR 
an  approved  Assorance  of  Compliance  diat  covets  the  proposed  re- 
search activity,  eater  *Woae"  in  item  lib.  In  this  case,  die  applicant 
organization,  by  die  signature  on  the  appbcatioD.  is  declahog  dut  it 
will  comply  with  34  CFH  97  within  30  days  of  a  specific  formal  r^ 
qncftfrom  die  deaignaied  ED  offidaL 

For  adifitioiial  mstmctions  regarding  proposals  that  involve  htiman  sub- 
jectt  research  see.  'PROTECTION  OF  HUMAN  SUBJECTS  IN 
RESEARCH"  attached  to  diis  Ibnn. 

12.  Project  TMc.  Enter  a  brief  descriptive  title  of  die  project  If  mote 
than  one  program  is  involved,  you  should  append  an  explaoation  on  a 
scparaie  sheet  If  appropriate  (e.g..  construction  or  real  property 
projects),  aitad  a  nup  diowing  project  locadon.  For  picappUcations. 
use  a  separatr  iheet  to  provide  a  summary  description  of  this  project 

13.  Eathwated  VmmUaf.  Amount  requested  or  to  be  contributed  during 
die  first  funding/budget  period  by  each  contributoc  Value  of  in-kind 
coiuribttbons  should  be  inchided  on  appropriate  lines  as  applicable. 
If  the  actioa  will  resuh  in  a  dollar  change  to  «d  existing  award,  iiidi- 
categnlx  die  amoont  of  die  change.  For  decreases,  enclose  the  amounts 
ia  psfeothesea.  If  both  basic  and  supplemental  amounts  are  included, 
show  breakdown  on  an  attached  sheet.  For  multiple  program  funding, 
use  totals  aitd  show  breakdown  using  same  catqories  as  item  13. 

14  CtrtiflcathM.  To  be  signed  by  die  audwrized  representative  of  die 
applicant  A  copy  of  the  governing  body's  authorization  for  you  u 
sign  this  applicatioa  as  official  lapresentativa  must  be  on  file  in  die 
appUcsBi's  offica. 

Be  rare  to  eater  die  telepbotie  and  fax  number  and  e-mail  address  of 
dtaaadiarizBdRpreaeaiativa.  Also,  in  item  14e.  please  enter  die  moadi, 
data,  aad  fio«  (4)  digii  yaw  (e.g.,  12/12/2000)  in  dK  date  sigiwl  fidd. 


StalMBcat 


AcGorAig  to  te  Paperwork  RedDctiaa  Act  of  1995.  no  persons  are 
reqaitad  id  reapood  to  a  collection  of  iafarmatioa  unku  such  coUec- 
tioa  dufbjt  a  valid  0MB  caaml  mmbet  Ilia  valid  0MB  coatnl 
namfaar  for  thia  iafotmation  coUectioo  is  11754161  Tlie  time  i«- 
qairad  to  mmplaiadiisiafortnationcolkctice  is  estimaiad  to  average 
1 15  aad  43  lainales  per  re^onae,  iaclading  die  time  to  review 
March  cxifliag  dau  resoarcet.  gadier  die  data  needed, 
I  aod  review  die  iBfotmatioB  ooDectiae.  Ifyoahavcaiy 
ceraiag  the  accnracy  of  tbe  estimatc(s)  or  soggca- 
iforimprovlaglfciifenB,plca8cwriUio:  U.S.  Dqiartment  of 
EdacaiioB.Washiagioa.D.C.20202-4«51.  iryoakavccanmcalsar 
cawsaa  rcgardlag  the  statas  of  yoar  Individaal  sabmiaihMi  of  tWa 
iMm  write  dfaacl^  Ik  Joyce  I.  Mays.  Applicaiioa  Conirtd  Ceaiai; 
VS.  Dsptiaiw  of  Edacaboa,  7ih  aadD  Sttaets.  S.W.  ROB-3.  Room 
3633.  Washiagtoa.  DC.  20002-4723. 
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PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 
(Attachment  to  ED  424) 


t  InstractioDS  to  Applkants  If  Research  Actlv 
ties  Inyoilving  Haman  Subjects  are  Planned 


;'r:-M^v:<:is->^:  x  i-.-.^i^M.-Hvi  -^ 


If  you  mariced  item  11  on  die  qiplicatioo  "Yes"  and 
designated  exempdoot  from  die  buman  subjects  regu- 
latioos,  provide  sufficient  iofonnadon  in  tbe  qjplica- 
tioo  to  aUow  a  detenninadon  diat  die  designated  ex> 
emptions  are  appropriate.  Researdi  involving  human 
subjects  diat  is  exen^  from  tbe  regulations  is  discussed 
under  ILB.  *Txemptions,'*  below. 

If  you  marked  "Yes"  to  item  11  on  die  Face  Page,  and 
designated  no  exenqidons  from  die  reguladons.  address 
die  following  six  points.  In  addition,  if  research  in- 
vdving  human  subjects  will  take  place  at  collaborat- 
ing site(s)  or  other  performance  site(s),  provide  this 
informadon  before  discussing  die  sbc  points.  Although 
no  specific  page  limitadon  applies  to  this  section  of 
die  applicadon.  be  succinct  Be  sure  to  provide  this 
infonnadon  oa  a  separate  page(s)  endded  "Protection 
of  Human  Subjects  Attachment" 

(1)  I¥ovide  a  detailed  descripdon  of  the  proposed  in- 
volvement of  human  subjects.  Describe  the  character- 
isdcs  of  die  subject  population,  including  their  antici- 
pated number,  age  range,  and  healdi  status.  Identify 
die  criteria  for  inclusion  or  exclusion  of  any  subpopu- 
lation.  Explain  tbe  rationale  for  the  involvement  o( 
special  classes  of  subjects,  such  as  children,  children 
with  disabilities,  adults  with  disabilities,  persons  with 
mental  disabilities,  pregnant  women,  prisoners,  insti- 
tutionalized individuals,  or  others  who  are  likely  to  be 
vulnerable. 

(2)  Identify  the  sources  o(  research  material  obtained 
from  individually  identifiable  living  human  subjects 
in  die  foim  of  qiecimens,  records,  or  data.  Indicate 
vdietber  the  material  or  dau  will  be  obtained  q>ecifi- 
cally  for  research  puiposes  or  whedier  use  win  be  made 
of  existing  qiecimens,  records,  or  data. 

(3)  Describe  plans  for  tbe  recruitment  of  subjects  and 
the  consent  procedures  to  be  foDowed.  Inchide  die  cir- 
cumstances under  whidi  consent  wiU  be  sought  and 
obtained,  who  will  seek  it,  the  nature  of  die  informa- 
tion to  be  provided  to  prospective  subjects,  and  die 
method  of  documenting  consent  State  if  tbe  Institu- 
tional Review  Board  (IRB)  has  authorized  a  modifica- 
tion or  waiver  of  the  elements  of  consent  or  die  re- 
(pditment  for  documentation  of  consent 


(4)  Describe  potential  risks  (physical,  psychological,  so- 
cial, legal,  or  odier)  and  assess  dieir  likelihood  and  seri- 
ousness. Where  appropriate,  describe  alternative  treat- 
ments and  procedures  that  might  be  advantageous  to  die 
subjects. 

(5)  Describe  die  procedures  for  protecting  against  or  mini- 
mizing potential  risks,  inchiding  risks  to  confidentiality, 
and  assess  their  likely  effectiveiiess.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary  medical  or  pro- 
fessional intervention  in  the  event  of  adverse  effects  to 
the  subjects.  Abo,  where  ^propria te,  describe  the  provi- 
sions for  monitoring  the  data  collected  to  ensure  the  safety 
of  die  subjects. 

(6)  Discuss  why  die  risks  to  subjects  are  reasonable  in 
relation  to  the  antic^ated  benefits  to  subjects  and  in  rela- 
tion to  the  importance  of  the  knowledge  that  may  reason- 
ably be  expected  to  result 


n.  hifbrmattott  OB  Research  Activitfes 
Involving  Human  Sobjects 

A.  Deflnidons. 

A  research  activity  involves  human  subjects  if  the  activ- 
ity is  research,  as  defined  in  the  Department's  regulations, 
and  the  research  activity  will  involve  use  of  human  sxib- 
jects,  as  defined  in  the  regulations. 

— Is  it  a  research  activity? 

The  ED  Regulations  for  the  Protection  of  Human  Sub- 
jects, Tide  34,  Code  of  Federal  Regulations,  Part  97,  de- 
fine research  as  "a  systematic  investigation,  inchiding  re- 
search development,  testing  and  evaluation,  designed  to 
develop  or  contribute  to  generalizable  knowledge."  If  an 
activity  follows  a  deliberate  plan  whose  purpose  is  to  de- 
velop or  contribute  to  generalizable  knowledge,  such  as 
an  expiontary  study  or  the  collection  of  data  to  test  a 
hypothesis,  it  is  research.  Activities  which  meet  this  defi- 
nition constitute  research  whether  or  not  they  are  coo- 
ducted  or  s\4>ported  under  a  program  which  is  considered 
research  for  other  purposes.  Fot  example,  some  demon- 
stration and  service  programs  may  include  research  ac- 
tivities. 
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— ^b  it  a  hitman  subject? 

The  regulations  derine  human  subject  as  **a  living  indi- 
vidual about  whom  an  investigator  (whether  professional 
or  student)  conducting  research  obtains  (1)  data  through 
interventioQ  or  interaction  with  the  individual,  or  (2)  iden- 
tiiiabk  pri\lite  information.'*  (1)  If  an  activity  involves 
obtaiHing  it^formation  about  a  living  person  by  manipu- 
lating diat  person  or  that  person  k  environment,  as  might 
occur  wkeHA  new  instructional  technique  is  tested,  or  by 
communicating  or  interacting  with  the  individual,  as  oc- 
curs with  sifveys  and  interviews,  the  definition  of  human 
subfect  is  niet  (2)  If  an  activity  involves  obtaining  pri- 
vate information  about  a  living  person  in  such  a  way  that 
the  information  can  be  linked  to  that  individual  (the  iden- 
tity of  the  subject  is  or  may  be  readily  determined  by  the 
investigator  or  associated  with  the  information),  the  defi- 
nition of  human  subject  is  met  [Private  information  in- 
chides  information  about  behavior  that  ocans  in  a  con- 
text in  which  an  individual  can  reasonably  expect  that  no 
observation  or  recording  is  taking  place,  and  information 
which  has  been  provided  for  speci^c  purposes  by  an  indi- 
vidual and  which  the  individual  can  reasonably  expect 
will  not  be  made  public  (for  example,  a  school  hnlth 
record).] 


B.  Exemptions. 

Research  activities  in  which  the  only  involvement  of  hu- 
man subjectt  will  be  in  one  or  more  of  the  following  six 
categories  of  exemptions  are  not  covered  by  the  regula- 
tions: 


'J 

Researoi  < 


(1)  Researdi  conducted  in  established  or  commonly  ac- 
cepted educational  settings,  invohong  normal  educational 
practices,  s\|ch  as  (a)  research  on  regular  and  special  edu- 
cation instnictional  strategies,  or  (b)  research  on  the  ef- 
fectiveness Of  or  the  comparison  among  instructional  tech- 
niques, aTTJcxila,  or  classroom  management  methods. 

(2)  Reseaiai  involving  die  use  of  educational  tests  (cog- 
nitive, diagnostic,  aptitude,  achievement),  survey  proce- 
dures, interriew  procedures  or  observation  of  public  be- 
havior, unless:  (a)  information  obtained  is  recorded  in  such 
a  manna  diat  human  subjects  can  be  identified,  directly 
or  through  ijdentifiers  linked  U)  the  subjects;  and  (b)  any 
diacloaure  oif  the  human  subjects'  responses  outside  the 
research  could  reasonably  place  the  subjects  at  risk  of 
criminal  or  civil  liability  or  be  damaging  to  the  subjects' 
financial  standing,  employability,  or  reputation.  If  the 
subjects  ar0  children,  this  exemption  applies  only  to  re- 
search btvokmg  educational  tests  or  observations  of  pub- 


lic behavior  when  the  Invesdgator(s)  do  not  participate  in 
the  activities  being  obseiyed.  [Children  are  defined  as 
persons  who  have  not  attained  the  legal  age  for  consent  to 
treatments  or  procedures  involved  in  the  research,  under 
the  applicable  law  or  junsdictioo  in  which  the  research  will 
be  conducted.] 

(3)  Research  involving  die  use  of  educational  tests  (cogni- 
tive, diagnostic  aptitude,  achievement),  survey  procedures, 
interview  procedures  or  observation  of  pid>lic  behavior  that 
is  not  exempt  under  section  (2)  above,  if  the  himian  sub- 
jects are  elected  or  ^>pointed  public  officials  or  candidates 
for  public  officr,  or  Mcnl  stamte(s)  require(s)  without  ex- 
ception that  the  confidentiaUty  of  the  personally  identifi- 
able information  will  be  maintained  diroughout  the  research 
and  diereafter 

(4)  Research  involving  die  coDection  or  study  of  existing 
data,  documents,  records,  pathological  specimens,  or  diag- 
nostic specimens,  if  these  sources  are  publicly  available  or 
if  the  information  is  recorded  by  the  investigator  in  a  man- 
ner that  subjects  cannot  be  identified,  direcdy  or  through 
identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  con- 
ducted by  ot  subject  to  the  approval  of  department  or  agency 
heads,  and  which  are  designed  to  study,  evahiate,  or  other- 
wise examine:  (a)  pubbc  benefit  or  service  programs;  (b) 
procedures  for  obtaining  benefits  or  services  under  those 
programs;  (c)  possible  changes  in  or  altemadves  to  those 
programs  or  procedures;  or  (d)  possible  changes  in  meth- 
ods or  levels  of  payment  for  benefits  or  services  under  diose 
programs. 

(6)  Taste  and  food  quality  evahiadon  and  consumer  accep- 
tance studies,  (a)  if  wholesome  foods  without  additives  are 
consumed  or  (b)  if  a  food  is  constmied  that  contains  a  food 
ingredient  at  or  below  the  level  and  for  a  use  found  to  be 
safe,  or  agrictihural  chemical  or  enviiotunental  contami- 
nant at  or  below  the  level  found  to  be  safe,  by  the  Food  and 
Drug  Administradon  or  approved  by  die  Environmental  Pro- 
tection Agency  or  die  Food  Safety  and  Inspection  Service 
of  the  U.S  Department  of  Agriculture. 

Copies  of  the  D^artment  of  Education  V  Regulations  for 
the  Protection  of  Human  Subjects,  34  CFR  Part  97  and 
other  pertinent  materials  on  the  protection  of  human  sub- 
jects in  research  are  available  from  the  Grants  Policy  and 
Oversight  Staff  (GPOS)  Office  of  the  Chief  Financial  and 
Chief  Information  Officer,  US.  D^artment  ef  Educa- 
tion, Washbigton,  D.C,  telephone:  (202)  708-8263,  and 
on  the  US.  Department  of  Education  k  Protection  of  Hu- 
man Subjects  m  Research  Web  Site  at  http://ocfo.ed.goW 
humansub.htgn. 


Federal  Register / Vol.  64.  No.  17 /Wednesday,  January  27.  1999 /Notices 


4189 


O 

< 
u 

iZ 

P 
ee 
m 
O 


< 
O 

s 

< 
a. 
3 
O 
oe 
a 


I 

1 
f 

il 
If 

II 

II 

ii 

h 


•  a 

•  ^ 

11 

I: 


II 
II 


z 

e 


I 
1 


r 

e 

i 

1 

e 


1 

I 
i 


I 


Z 

■ 
I 


I 
I 


II 


o 


11 

II 


3 

-81 


I 


I 


8 

I 


a 
< 


Z 

i 


4190 


Federal  Register /Vol.  64,  No.  17 /Wednesday,  January  27,  1999 /Notices 


•^ 


Z 

o 

5 


z 
o 

s 


M 


GO 


i    8 


a. 

5 

i 

i 


m. 


Ij 

il 
\ 

li 

II 
i 


I 


u 


s 


<  z 

5  < 
So  u 

S  >^ 

DO 

ii 

■  < 


s 


_  Ul 


r 


K 


I 


r 


^s 


I 


i 


I 


1 


I 


1 


J 


I 


I 


If 


a 


Federal  Register /Vol.  64,  No.  17 /Wednesday,  January  27,  1999 /Notices 


4191 


4192 


Federal  Register /Vol.  64,  No.  17 /Wednesday.  January  27,  1999 /Notices 


Public  repbrtino  burden  for  this  collection  of  Informetlon  Is  e»tln«ted  to  vary  from  13  to  22  hours  per 
response,  with  en  average  of  17.5  hours.  Includino  the  time  for  revlewlno  Instnjctions,  aearchlng 
existing  data  sources,  gathering  and  mainuining  the  dau  needed,  and  completing  and  reviewing  the 
collection  of  information.  Send  commenu  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  Information.  Including  suggestions  for  reducing  this  burden,  to  the  U.S.  Departnr>ent  of 
Educatioa  Information  Management  and  Compliance  Division.  Washington.  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget.  Paperwork  Reduction  Project  1875-0102.  Washington.  D.C.  20503. 

INSTRUCTIONS  FOR  ED  FORM  NO.  524 


Ganaf  I  Inatmetions 

This  form  is  used  to  apply  to  Individual  U.S. 
Departn^ent  of  Education  discretionary  grant 
programs.  Unless  directed  otherwise,  provide 
the  same  budget  information  for  each  year  of 
tfte  multi-year  funding  request.  Pay  attention 
to  applicabie  program  specific  instructiorM,  If 
attached. 


Sortion  A  -  Btidoat  Summafv 
\l  g,  nanarrmant  of  FHtiffation  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
catagorief  shown  in  lines  1*1 1. 

Unea  1-11,  columns  (a)-(e):  For  each  project 
year  for  wNch  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Unea  1-11.  column  (f):  Show  the  nfHjIti-year 
total  for  #ach  budget  category.  If  funding  is 
requested  for  only  one  project  year,  leave  this 
column  blank. 

Line  12.  columns  (aMe):  Show  the  total 
budget  request  for  each  project  year  for  which 
funding  if  requested. 

Line  12.  column  (f):  Show  the  total  amount 
requested  for  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 


S^fftinn  B  .  RiidfMt  Summary 


f^fMuPmtimrml  Fundi 


If  you  ar#  required  to  provide  or  vokjnteer  to 
provkle  matchirn)  funds  or  other  norvFederal 
resources  to  the  project,  these  should  be 
shown  for  each  applicable  budget  category  on 
lines  1-11  of  Sections. 


Lines  1-11,  columns  (aMe):  For  each  project 
year  for  which  matcNng  funds  or  other 
contributions  are  provided,  show  the  total 
contribution  for  each  applicable  budget 
category. 

Lines  1-11.  column  (f):  Show  the  multi-year 
total  for  each  budget  category.  If  norvFederal 
conuitxjtions  are  provided  for  orUy  one  year, 
leave  this  column  blank. 

Una  12.  columns  (s)-(e):  Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Line  12.  column  (f):  Show  the  total  amount  to 
be  contributed  for  all  years  of  the  multi-year 
project.  If  r>on-Federal  contributions  are 
provided  for  only  one  year,  leave  this  space 
blank. 

Section  C  -  Other  Budoat  Information 

Pay  attention  to  aoolipabla  orooram  anaeifie 

inrtruetiona   if  attached. 

1 .  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  6. 

2.  If  applicable  to  this  program,  enter  the  type 
of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect  during 
the  funding  period.  In  addition,  enter  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect 
expense. 

3.  if  applicable  to  this  program,  provide  the 
rate  and  base  on  which  frirnie  benefits  are 
calojlated. 

4.  Provkle  other  explanations  or  comments 
you  deem  necessary. 
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PARTICIPANT  DATA 

Note:  This  form  must  be  completed  by  applicants  under  the  following  programs: 

•  Teachers  and  Personnel  Grants  Program 

•  Career  Ladder  Program 

•  Training  for  all  Teachers  Program 

Estimated  number  of  anticipated  participants  in  each  of  the  following  three  categories  per  year 

Preservice  Teachers  

Inservice  Teachers 


Other  Type  of  Educational  Personnel 
(Specify  type  below) 


Degree  level  (if  applicable) 
Certification  Type 

Languages  of  Participants 
(other  than  English) 


Training  for  all  Teachers  Program  applicants  may  not  necessarily  anticipate  providing  services  to 
participants  during  the  grant  period.  If  this  is  the  case  indicate  NA  in  the  "anticipated 
participants**  categories  above. 
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PROJECT  DOCUMENTATION 

Note:  Submit  the  s^propriate  documents  and  information  as  specified  below  for  the  following 
programs. 

Teachers  and  Personnel  Grants  Program 

•  Career  Ladder  Program 

•  Training  for  All  Teachers  Program 


Section  A 

A  copy  of  the  applicant's  transmittal  letter  requesting  the  appropriate  State  educational  agency  to 
comment  on  the  application. 

Section  B 

If  applicable,  identify  on  the  line  below  the  Empowerment  Zone,  Supplemental  Zone,  or 
Enterprise  Community  that  the  proposed  project  will  serve. 

(Sec  the  competitive  priority  and  the  list  of  designated  Empowerment  Zones  in  previous  sections 
of  this  fq)plication  package.) 
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PROGRAM  ASSURANCES 


Note:  The  authorizing  statute  requires  applicants  under  certain  programs  to  provide  assurances. 
These  assurances  are  specified  below  under  the  relevant  programs.  If  your  application  pertains  to 
any  of  these  programs,  this  form  must  be  completed. 

As  the  duly  authorized  representative  of  the  applicant,  I  certify  that  the  applicant,  in  regard  to  the 
program  relevant  to  this  amplication: 

•  Teachers  and  Personnel  Grants 

•  Career  Ladder  Program 

•  Training  for  All  Teachers 

Will  include,  if  applicable,  as  part  of  the  project  implementing  a  master's  or  doctoral-level 
program,  a  training  practicum  in  a  local  school  program  serving  children  and  youth  of  limited 
English  proficiency. 
(Authority:  20  U.S.C.  7426(gX3) 


Authorized  Representative  Signature:^ 
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am  Affiimi  Mi.  tsmum 

ASSURANCES-  N0N-C0N8TRUCTI0M  VROGRAMS 

Cauin  of  tbeie  aMurinoa  nsy  oo*  be  tpplicable  to  your  project  or  progrun.  If  you  have  qucatiom,  pleue  ooatact 
the  twudiflf  tfcacy.  PUither,  eeitein  FedenI  ■warding  •fcaeies  may  require  ^>plicanu  to  oeitiiy  to  additional 
If  nich  it  the  eaae,  you  win  be  notified. 


f^,  thp  duty  >.*fcftf<^»«J  «T>fe«ent«tive  af  the  appGeanl  1  certify  that  the  ippBcait: 


1.     Haa  dM  lepl  audtority  to  apply  Ibr  Federal  aasiataaoe, 
dw      inaritutinwal.   managerial  and    financial 
ability  (iwluding  Ibnda  sufficient  to  pay  the  noo- 
•hara  of  project  eoata)  to  cnaure  proper 
Bg,  nanagcmcat,  and  completion  of  the  project 

y^ill  give  dw  awarding  agency,  dw  ComptroDer 

General  of  the  United  State*,  tad  if  appropriaie.  the 

|lale,  dmugh  any  authorized  repreaentative,  aoceaa  to 

I  dw  right  to  eumine  all  reoorda,  booki,  pepera.  or 

related  to  the  awud;  and  will  ciubliih  a 

r  accounting  tyUero  in  accordance  with  generally 

I  accounting  itandarda  or  agency  directivea. 

3.     Will  catabliih  safeguardt  to  prohibit  cmploycea  from 

eeir  potilioaa  for  a  purpoae  that  oonititulea  or 
the  appearance  of  penonal  or  organizatiooal 
of  iniereat,  or  peraonal  gain. 


^ViU  initiate  and  complete  the  work  within  the 
I  ipplicable  lime  frame  after  receipt  of  approval  of  the 
awarding  agency. 

MSB  comply  widi  die  Intergovernmental  Penonnel  Act 
f  1970  (42  U.S.C.  II472K4763)  relating  to 
rbci  Itandarda  for  merit  lyitcms  for  prognuna 
under  one  of  the  nineteen  itatutea  or 
gulationa  specified  in  Appendix  A  of  OPM'a 
for  a  Merit  System  of  Penonnel 
(S  C.F.R.  900,  Subpart  F). 

WiU  comply  with  aO  Federal  statuiea  relating  to 
modiacriminatioa.  Tbeae  include  but  are  not  limiled 
(a)  r«le  VI  of  die  Civil  Ri|^  Act  of  1964  (P.L. 
isi)  which  prohibiu  discrimination  on  die  basis  of 
color  or  national  origin;  (b)  Title  DC  of  dw 
idmenu  of  1972,  aa  amended  (20 
S.C.  HldlMdO,  and  16t5-I6S6).  which  prohibiu 
irimination  on  dw  basia  of  sex;  (c)  Section  304  of 
Rslwbilittfion  Act  of  1973.  aa  amended  (29  U.S.C. 
i794),  which  prohibka  diacrimination  on  the  baaia  of 
i;  (d)  dw  Afe  Diaeriminatioa  Act  of  1973.  ■■ 
(42  U.S.C.  if  6101-6107).  which  prohfoila 
on  dw  basb  of  age;  (e)  dw  Drug  Abuae 
>lfiee  aad  Treatment  Act  of  1972  (F-L.  92-235).  as 
relating  to  nondiaerimination  on  dw  baaia  of 
hug  dbuar,  (0  dw  Compreheiuive  Alcohol  Abuae  and 
Mooholism  Prevention.  Treatment  and  Rehabililatioa 
Ktx  of  1970  (F.L.  91-616).  u  amended,  relating  to 
wodiscrimination  on  the  basis  of  alcohol  abuae  or 
ileohofiam;  (g)  ||  323  aad  327  of  dw  Public  Heakh 
Act  of  1912  (42  U.S.C.  290  dd-3  aad  290  ea> 
I).  M  amended,  relating  to  ooafideadality  of  alcohol 
lad  diut  abuae  patient  reootda;  (k)  Tkle  VID  of  ifee 


10. 


1,  relating  to  non-discrimination  in  dw  sale, 
rental  or  financing  of  houaing;  (i)  any  other 
nondiscrimination  provisions  in  dw  specific  statule(s) 
under  which  appBratinn  for  Federal  assistance  is  being 
made;  aad  Q)  the  requirementa  of  any  other 
nondiaerimination  statute<s)  which  may  apply  to  the 
applicatioa. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titks  D  and  ID  of  the  Unifonn 
Relocation  Assistance  and  Real  Property  Acquisition 
hiliciea  Act  of  1970  (P.L.  91-646)  which  provide  for 
fair  and  equitable  treatment  of  persons  displaced  or 
whose  property  is  scquired  aa  a  reauk  of  Federal  or 
federally  assisted  programs.  Thcae  requirements  apply 
to  all  iatereats  in  real  property  acquired  for  project 
puipoaea  regardleaa  of  Federal  participatioo  in 
purchases. 

Will  eomply  widi  dw  provisions  of  the  Hatch  Act  (5 
U.S.C.  111501-1508  and  7324-7328)  which  limit  dw 
political  activitiea  of  employeea  whoae  princ^ 
empfoyment  activities  are  funded  in  whole  or  in  part 
wiUi  Federal  fimda. 

^t/iO  comply,  as  applicable,  with  the  provisions  of  the 
DavU-Baoon  Act  (40  U.S.C.  ||276a  to  276a-7).  dw 
Copeknd  Act(40U.S.C.  i276c  and  IS  U.S.C.  11874) 
aad  dw  Coalract  Worit  Hours  aad  Safety  Standarda 
Act  (40  U.S.C.  H  327-333),  regarding  labor  standarda 
for  fedeivlly  assisted  construction  subagreements. 

WiD  comply,  if  applicable,  with  Oood  insurance 
purehaae  requirements  of  Sectioti  102(a)  of  dw  Flood 
Diaaater  Protection  Act  of  1973  (P.L.  93-234)  which 
requirea  recipients  in  a  special  flood  hazard  area  to 
participato  in  the  prognm  and  to  purehaae  flood 
I  if  the  lotol  cos:  of  iaaurable  eonatructioo  and 
SlO.OOJori 


11.  Win  comply  widi  environmental  standards  which 
nwy  be  prcaeribed  pursuant  to  dw  following:  (a) 
inatiMion  of  cnvirMuneiKal  quaUly  control  measures 
under  the  Natioaal  Environmental  Policy  Act  of  1969 
(P.L.  91-190)  and  Executive  Order  (EO)  11514;  (b) 
notification  ofvioktiQg  facililiea  pursuant  to 
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EO  1173t;  (e)  prolectioa  of  wecknds  punuanl  to 
EO  11990;  (d)  cvaluatkm  of  flood  hattrdt  m 
floo^lunt  in  aoooidanoe  with  BO  119tt;  (e) 
au«iniioe  of  project  ooaaifteacy  with  the 
•ppioved  Suie  minagement  prognm  developed 
wider  the  Coesul  Zone  Mtnagement  Act  of  1972 
(16  U.S.C.  II 1431  et  leq);  (0  eonfcrmity  of 
Fedenl  aotiom  to  State  (Clear  Air) 
In^leinentatioa  Plana  under  Section  176(c)  of  the 
Oear  Air  Act  of  195S.  aa  amended  (42  U.S.C. 
7401  et  aeq.);  (s)  protection  of  underground 
aoureea  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974,  aa  amended.  (P.L. 
93-S23);  and  (h)  protection  of  endangered  tpeciea 
under  the  Endangered  Speciea  Act  of  1973.  aa 
amended,  (P.L.  93-205). 

12.    Will  comply  widi  the  Wild  and  Scenic  Riven  Act 
of  1968  (16  U.S.C.  111271  et  teq)  reUted  U> 
protecting  components  or  potential  componenti  of 
the  national  wild  and  ioenic  rivers  system. 


15.  ^MO  comply  with  the  Laboratory  Animal  Wellkn 
Act  of  1966  (PL.  S9-544,  as  amended,  7  U.S.C. 
2131  «t  aeq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported 
by  this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  ||  4S01  et  aeq.) 
which  prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structurea. 

17.  Wm  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of 
all  other  Federal  laws,  executive  orden, 
regulations  and  policies  governing  this  program. 


13.  ^m  aasist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
HiMoric  Reservation  Act  of  1966.  as  amended  (16 
U.S.C.- .  470).  BO  11S93  Odentification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  469a-l  et  aeq.). 

14.  Will  comply  with  P.L.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  awud  of  assistance. 


Signature  of  Authorized  Certifying  OfScial 

r«ie 

Applicant  Organization 

Date  Submitted 
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CERTIFICATIONS  REGAROINO  LOBBYING;  DEBARMENT.  SUSI>ENSION  AND  OTHER 
RESPONSIBlLfTY  MATTERS;  AND  DRUG^REE  WORKPLACE  REQUIREMENTS 

AppicantiUould  rtfarto  ttM  rcgulaliont  dtod  bdowto  dttonnincth*  c«rtllc«tion  to  which  thty  art  required  to  MMt  Appicenti  should 
aleo  reviewthe  irwtrucflonefor  certMcaten  IrKiuded  in  the  reguiatione  before  corrxpteOrtg  9m  form.  Signeture  of  thie  fbrm  provideefor 
compianc«  with  cerWeattor)  requirement  under  34  CFR  Part  82,  'New  Reetiidione  on  Lobbyino.*  and  34  CFR  Part  85,  'Government- 
wide  Oebacnent  and  Suspenaton  (Nonprocurement)  and  Government-wide  Requirement  for  Drug-Free  Workplace  (Granta).*  The 
certiAcationB  ahal  be  treated  ea  a  material  repreaentation  of  fact  upon  which  reiance  wfl  be  placed  when  the  Department  of  Education 
detenninea|to  eward  the  covered  Iraneacton,  granL  or  cooperate  agreement 


1.  L0B8YINO 

Aa  required  by  Sectenl  352,  TMe  31  of  the  US.  Code,  end 
impleinented  el  34  CFR  Part  82,  tor  peraorta  entering  into  a 
grant  or  cooperative  agreement  over  $100,000,  ae  defined  at  34 
CFR  Part  ap,  Sediona  82. 105  and  82. 1 10,  the  appicant  cerWea 
tttat 

(a)  No  Feqaral  appropriated  fbnda  have  been  paid  or  wl  be 
paid,  by  or  pn  beheV  of  the  undenigned,  to  eny  pei«on  fbr 
Influencing  or  ettempling  to  Influertea  an  officer  or  employee  of 
any  agenq^  a  Member  of  Congreea,  an  officer  or  employee  of 
Congreaa,  ar  an  employee  of  a  Member  of  Cor)greee  in 
corwMcaon  ^Mth  0)e  making  of  any  Federal  grant,  Ine  entering 
into  of  any  (ooperalkw  agreement,  arwl  ttie  exteneion. 
corHlnuOToa,  renewal,  amendment,  or  modHlcaaon  of  any 
Federal  graht  or  cuopeiallve  agreement 

(b)  W  any  mnda  other  than  Federal  appropriated  hinda  have 
been  paid  or  \Ail  be  paid  to  any  peraon  for  InlluerKing  or 
ettempling  to  influence  an  officer  or  employee  of  eny  agency,  a 
Member  of  Congreee.  en  officer  or  employee  of  Congreea,  or  an 
employee  of  a  Member  of  Congreea  In  connection  «Mlh  thia 
Federal  grant  or  cooperalive  agreement,  the  undenigned  ahafl 
compMe  and  aubmit  Standard  Form  •  LLL.  'Olacioeure  Form  to 
Report  Lobbying.*  in  eccordance  with  Ha  Inatructione; 

(e)  The  undbnigned  ahal  require  thet  the  language  of  thia 
certiflcation  be  included  in  the  eward  documents  for  ai 
aubvwarda  at  al  tier*  (irtdudlng  subgranti.  contracts  under 
granta  and  cooperative  agreements,  end  subcontracta)  and  that 
I  ahal  certify  and  dtodoee  accordbtgly. 


al  subrecipiMitB  I 


2.  DEBARMENT,  SUSPENSION.  AND  OTHER 
RESPONSSUJTY  MATTERS 

Aa  required  by  Executive  Order  12549.  Debarment  and 
Suapeneior\  and  implantentad  at  34  CFR  Part  85.  for 
preeped^paridpants  in  primary  covered  tranaactona,  aa 
dained  at  3H  CFR  Part  85.  Sadtona  S5.105  and  85.110- 

A.  T)ieapp|eant< 


(a)  Are  not 
debemenL 
covered 


viaiKana  as  prwiapsK 


IneigMe,  or  voluntariy  aoicluded  fkom 
by  any  Federal  department  or  aganqr. 


(b)  Hmo  net  w«iin  a  ttwaa-yoar  period  precedtog  thia  appicaOon 
been  comMtod  of  or  had  a  cM  Judgement  rendered  againai 
t>em  tor  commiaaion  of  fraud  or  a  criminal  olfenaa  In  connedlon 
aih  obtaining,  attamping  to  obtain,  or  partbrming  a  pubic 
(Fedarri.  Siato,  or  toeal)  tanaadton  or  oonfrad  under  a  pubic 
kanaadton,  vtoMon  of  Federal  or  Stato  anObuat  atalulaa  or 
mmmiaaioti  of  ambagdement,  theft,  forgery,  bribery,  frtaillcatton 
or  daabudfon  of  racorda,  making  falaa  atatamento,  or  racaMng 
■  >  property; 


(c  )Ara  not  preaentiy  indkled  fbr  or  otherwiae  eriminaiy  or  dvly 
charged  by  a  governmental  entity  (Federal.  State,  or  local)  with 
commiaaion  of  any  of  the  offenses  enumerated  in  paragraph 
(iXb)  of  ttM  cartificatton;  and 

(d)  Have  not  wMiin  a  three-year  period  preceding  thia  appicabon 
had  one  or  more  pubic  transaction  (Federal.  State,  or  local) 
terminated  for  cauee  or  default:  and 

B.  Where  Iheapplcant  la  uneble  to  certify  to  eny  of  the 
atatemento  In  thia  certiflcalion,  he  or  aha  shal  attach  an 
•iplanalion  to  thia  appCcatfon. 


3.  DRUO-f  REE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDMOUALS) 

Aa  required  by  the  Drug-Free  Wor1(place  Ad  of  1988.  md 
Implemented  at  34  CFR  Part  85.  Subpart  F.  for  granteea.  aa 
defined  at  34  CFR  Part  85,  Sectiona  85.605  and  85.610  • 

A  The  appicantcertiflea  that  It  wl  or  wl  continue  to  provide  a 
dnjg4tee  workplace  by: 

(a)  Pubiahing  a  atatement  notifying  employeee  that  the  unlawfkjl 
manufocture,  dMribution,  diapensing,  poaaesaion.  or  uae  of  a. 
contrded  aubetance  la  prohibited  In  the  grantee's  workplace  and 
specifying  the  ections  that  wl  be  taken  againat  employeee  fbr 
violabon  of  auch  proNbilion; 

(b)  Estobiahing  an  on-going  drug-free  awarenesa  program  to 
Inform  emptoyeee  ebout- 

(1)  The  dangers  of  drug  abuse  In  the  wortcplaca: 

(2)  The  grantae'a  poicy  of  maintaining  a  drug-free  workplace; 

(3)  Any  avalable  drug  counaeing.  rohabitabon,  and  employee 
)  programa;  and 


(4)  The  penaMea  that  may  ba  knpoeed  upon  employeea  for  drag 
abuaa  vtoMona  occuning  in  the  wortcplaca; 

(c)  Making  I  a  requirement  that  each  employee  to  be  engaged  in 
«M  performance  of  the  grant  be  given  a  copy  of  the  statoment 
raquirad  fay  paragraph  (a); 

(d)  Nodiying  tfM  empfoyea  in  ttie  atatement  required  by 
paragraph  (a)  Ihat,  aa  a  con<«on  of  emptoymerrt  under  the 
granL  the  empioyaa  w«- 

(1)  Abjda  by  Via  tarma  of  the  atatement  and 

(2)  Notiy  tha  amptoyer  In  wriOng  of  hia  or  her  convidton  for  a 
^Maion  of  a  criminal  drug  ataluto  occurring  in  the  wortcplace  no 
Mar  than  ft«  calendar  days  after  auch  convidton; 
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(•)  Notnying  th«  aganey.  In  wrWng,  wMiin  10  calendar  dtyt  aftor 
netMng  notic*  undar  aubparagraph  (d)(2)  from  an  ampioyaa  or 
otharwiseracaMno  actual  nolica  of  such  com^ction.  Emptoyara 
of  convictad  amployaea  muat  provida  notica,  including  position 
Wa.  to:  Diractof,  Grants  Poicy  and  Oversight  Staff,  U.S. 
Dapartmant  of  Education.  600  Indapandanca  Avanua.  S.W. 
(Room  3652.  GSA  Ragional  Oflica  BuMng  No  3),  Washington. 
DC  20202-4248.  Nofica  shal  induda  tha  idantiftcation 
numbacta)  of  aach  affactad  grant 

(0  Taldng  ona  oftha  folo«Mng  adiona,  wtttiin  30  calandar  days  of 
racaJving  notica  undar  aut>paragraph  (dX2),  wtti  raapact  to  any 
ampioyaa  who  ia  ao  eonvictad- 

(1)  Taldng  appropriata  parsonnal  action  agalnat  auch  an 
ampioyaa.  up  to  and  indudmg  tarmination,  conaiatant  with  tha 
raquiramants  of  tha  Rahabiiitalion  Act  of  1 973.  aa  amandad;  or 

(2)  Raquiring  auch  ampioyaa  to  panictpata  aatisfactofly  in  ■ 
dnjg  abusa  assietanca  or  rahabilitation  program  approvad  fbr 
auch  purposaa  by  a  Fadaral.  Stata,  or  local  haalth,  law 
anforcamant,  or  othar  appropriata  agancy, 

(g)  Malcing  a  good  faith  affort  to  continua  to  maintain  a 
drug^aa  workplaca  through  implamantation  of  paragrapha 
(•).(b).(c).(d),(a).and(0. 

B.  Tha  grantaa  may  inaart  in  tha  spaca  providad  balow  tha 
aita(a)  for  tha  parfbrmanca  of  work  dona  in  connactton  >A«h  tha 
apacillc  grant 

Ptaca  of  Parformanca  (Straat  addraaa.  dty,  county,  atata.  zip 
coda) 


DRUO-FREE  WORKPLACE 
(ORANTEES  WHO  ARE  INDIVIDUALS) 

Aa  raquirad  by  tha  Drug-Fraa  Workplace  Act  of  1 988,  and 
Imptamantad  at  34  CFR  Part  65,  Subpart  F,  for  granteea.  aa 
daftnad  at  34  CFR  Part  85.  Sections  85  605  and  85.610- 

A.  Aa  a  Conxion  of  tha  grant.  I  cartiry  that  I  wl  not  engage  in 
the  unlawful  manufacture,  distribution,  dispensing,  possession, 
or  uaa  of  a  controled  subctanca  In  conducting  any  activity  wKh' 
tha  grant  and 

B.  If  competed  of  a  criminal  drug  offense  resulting  from  a 
\4olalion  occurring  during  tha  conduct  of  any  grsnt  activity,  I  wl 
report  tha  conviction,  in  writing,  wlthm  1 0  catendar  days  of  the 
conviction,  to:  Director,  Grants  Policy  and  Oversight  Staff. 
Department  of  Education,  600  Independence  Avenue,  S  W. 
(Room  3652.  GSA  Regional  Office  Buiding  No  3),  Washington, 
DC  20202-4248.  Notice  shH  include  the  tdentMcation 
number(s)  of  each  affected  grant 


Check  [  ]  V  there  are  workplaces  on  Na  that  are  not  identffled 
here. 


Aa  the  duly  authorized  representative  of  the  applcant,  I  hereby  certify  that  the  appicant  wf  comply  v^  the  above  certincationa. 


NAME  OF  APP  UCANT                                                                        PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 

PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 

SIGNATURE                                                                                  DATE 

£0  800013 
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CartlflMtiOn  Rtgarding  Dtbamwnl.  Suspension,  IwsiglbWty  and 
VolunUry  Exclusion  -  towar  TIsr  Covarad  Transactions 


TMb  cartiflcadtn  la  raquirad  by  ttw  Otpartmtnt  of  Education  raguladons 
tor  si  lowar  ti«  transactions  masting  0w  ttvashold  and  tiar  rsqursmsnts 


msinietions  lor  Cartiflcadon 


1.  Byaignirtgand 

praapactivalo«arliar 

isiloUbotaMr. 


thia  prepoaal,  H 
lapfov«db«l 


ExacullM  Odar  12549,  Dtbarmani  and  Suspansion.  34  CFR  Prt  86, 
at  Sadien  85.110. 

•.  TbaproapacflMlowartiarporticipafllAjrlharagrassbyaubnriRhglNa 
propaaat  that  I  wH  Induda  tha  dauaa  (Mad 'Cartification  Ragardng 
Oatannanl.  Suapanaian.  InalgibMy.  and  Voluntary  E)ciuaion4.a«Mr  Tiir 
Cowarad  Tranaactlona,* 

wttnut  modMeabon,  In  tf  lowar  Bar  oowarad  tranaacOana  and  In  tf 
>  for  loMar  Mar  eowarad  I 


Z  ThaoartMctfonlnMaciauaalaamalarWrapraaaiMtonoriSBctupon 
wMchroiancs  was  ptaesd  whan  INa  transaction  MM  antsrad  into.  If  I  la 
^^  i^sniikiarl  Ihat  Itia  nmaoscllwi  towiar  Mar  naitickiant  fcnowtTM^y 
randarad  an  arronaoua  oamflotfen,  In 

addWon  to  olhar  ramsdtos  aviNaoia  to  Vta  F adaral  Oowafmnart,  Via 
dapaitwartcftqancywWiwtychWatranaactlonorloinaiadwaypuaua 
,  Indudno  auapanaion  andtor  dabarmarft. 


J.   I  ns  prospscova  iVMsr  mi 
notieato  tha  ptraon  to  wMch  ttiia 
orasasctiM  kMartlor  asrticlDant 
or  nasosconia 


whanautonttad 

dreumatanoaai 


anal  pronrfda  krvnadMa  vffBan 
propoaal  la  aubmttad  V  at  any  Uma  tha 
laama  that  la  oartUteation  ««a  arronaouo 
by  raaaon  of  ehangad 


4i  TIm  toma  timar ad  trana  artlm '  'rtatiafTart  *  *ai  ■naniiail  *  Trialnlila  * 
r  bar  cowad  banaaction,  "participant,'  *  paraon,  "primary  oovarad 
t,*  *  arineiptf  ,*  propoaal,*  and  *valuntarly  aniudad,*  aa  uaad  In 


7.  A  partldpart  In  a  eowarad  transaction  may  raly  upon  a  cartlflcabonofa 
nmanarttya  nwtirlnart  In  a  Inwar  War  m^arafl  transirtinn  that  I  li  ivt 
dafaanad,  auapandad,  MRgnia,  of  woiuritarly  awciudad  from  tha  oovarad 

iBWMiathatthacartWcagonlaarronaoua.  A  partldpant  way  dacida  tha 
malfiod  and  ffraQuancy  by  wMch  I  datarmlnaa  tha  algibitty  of  la 
praK^SM.  cacn  parmpaim  may  oui  ■  noi  raquvao  n,  onacx  via 
Nonprocuramanl  Uat. 

8.  NolhinQ  oonlainad  In  tfia  fbraQOinQ  ahal  ba  conalruad  to  rapulra 
aalablahmanl  of  a  ayatam  of  racorda  in  ordar  to  randar  In  good  Mh  Iha 
cartmcatfan  raquirad  by  thia  ctouaa.  Tha  tanowtodpa 

and  mformattan  of  a  particlpani  to  not  raquirad  to  axoaad  that  which  ia 
nonnaiy  poaaim  J  by  a  prudantparaonlnthaordtoarycoureaof 


aaloiM  inlhs  QaAnlians  and  Pfwarana  sactiona  of  niaa  im[iianiat<lnH 
Encubva  Ordar  12548.  You  may  contact  tha  paraon  to  «»hich  thto 
propoaal  Jaau^mltad  lor  aaaiatanoa  in  obtaininQa  copy  of  thoaa 
ragUMiona.     I 

1  Tha  proapacdva  towar  tiarparttoipantagraaa  by  aubmttngttito 
BroBosai  Ihit.  should  ttw  orooasad  ooMrsd  transadian  Im  orlarad  nto  I 
■hal  not  knoMMtfiolv  m4m  Ma  mm  kMMV  ttv  fiowBrad  trf^^cHoft  vMflh  a 
paraon  wtw  ia  datiarrad,  auapandad,  dactorad  inafigtoto,  or  woluntarly 
wdudad  from  participation  In  tfaa  cv^arad 
banaaction,  tfaaaa  authorlnd  by  tha  daparbnanl  or  agsncy  aMi  wMch 
Wa  banaactwn  orlgaiatod. 


9.  Eacapt  tar  banaacttonaauthortzadundar  paragraph  5  of  thaaa 
biatruettona,  if  a  parttoipani  in  a  covarad  banaactton  Imowingly  aniars  Into 
a  lowar  bar  oowsrad  banaadion  wKh  a  parson  who  to 
auapandad.  dabarrad.  inafigibto,  or  voiunlarty  aKdudad  from  partieipabon 
to  »to  banaacbon.  in  addWon  to  othar  ramadtoa  avalabto  to  bw  Fadaral 
Oowammant.  ttia  dapartniant  or  agancy  wlh  MMch  biia  bansacbon 
originalad  may  puraua  availabto  ramadiaa.  Indudtog  auspansion  widtar 


CartilcatiON 

(t)  Tha  preapaebM  towar  bar  parbdpvt 

proppaad  tardabarmanl,  dadarad 


by  aubmiaaion  of  Vito  propoaal, 
or  volurtfarl^  aadudad  from 


(Q  WtabattiapraapadiM  towar  bar 

I  to  bito  propoaaL 


parbdpart  to  irabto  to  oaibty  to  any  of  Ha 


nalhar  I  nor  Is  prindpato  ara  praaanOy  dabarrad.  auapandad, 
n  Vito  bwwaction  by  any  Fadaral  dapailmani  or  agtficy 


In  Ma  earbftcabon.  audi  preapadtwa  parttoipanl  thai  attadi 


HAMEOf  AfniCANT 


PWAWAM)  NUMBER  ANOOR  PROJECT  NAIMC 


PRINTEO  NAIC  AND  TITLE  Of  AUTNORIZEO  REPRESENTATIVE 


StQNATURi 


DATE 


EO  8M014. 8B0  (Raptooaa  OCS-009  (REV.12IW).  wNdi  toobaototo) 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Compivts  this  fonn  to  discloM  lobbying  activitios  purauant  to  31  U.S.C  1152 
(S—  wvrM  for  oubTic  bufdon  d»«c«o«uf .) 


OS4»404* 


1. 


d= 


of  rodorol  Aetfon: 

contraet 

grant 

cooparativa  agraamant 
d.  kMn 

a.  loan  guarantaa 
f.  loan  inaufanoa 


D 


•tatua  of  Fadaral  Action: 

a.  bid/offar/appUcation 

b.  initial  award 
a.  poat-award 


4.       Nama  and  Addraaa  of  Rapordrtf  Entity: 
a     Prima  a      Subawardaa 


Cangraaatonal  DIatrlct.  IHt0tv»m: 


3.       Wapart  Typa: 
I         I    a.  inidii  filing 
I I   b.  matahal  cKango 

tm  Material  Changa  Only: 

V»«r quartar  _ 

data  of  laat  raport 


S.       If  Rapordng  Endty  In  No.4  ia  Subawardaa.  Entar 
Nama  and  Addraaa  of  Mmo: 


Cowgraaalonal  DIatHct.  If  known: 


fadaral  Dapartmant/Aganey: 


Fadaral  Program  Nama/Daaeriptian: 


CFDA  Numbar.  If  mpoHcabh: 


Padaral  Aetian  Numbar,  Ifkitown: 


Award  Amount  If  known: 
A 


10.     a.  Nama  and  Addraaa  of  Lobbying  Entity  lUgiatrant 
lit  individual,  lo»t  namo,  fint  noma,  MU: 


b.  Individuala  Parf  arming  Sarvioaa  (including  oddnss  if 
difftrtnt  from  No.  tOol 
tiast  nama.  nnt  nanta.  Mil: 


H.  Amawit  af  .Paywiam  fclttoli  a#  Hiat-a^^tftr 

♦  '  O  ■unial  O  uliwiad 


II.  Taim  of  Paywiant  te^mnk 


-trtimlh 


b.  in  hind,  apanify. 


talaa 


af  Payiiiant  fOhoLk  a0  tfiaf  anilif: 


m.  tataiiw 

b.  mrrn  tiwa  faa 


0.  eemnmaiow 


d.  aontingawt  faa 


f .  athat.  apacify: 


14.  lilaf  Baperlpdan  ef  8aii>hjaa  Paifaiiiiad  w  la  ha  PaHaimad  and  >ata|a|  af  taiilua. 
ai  MawKaital  iiamaa<adHa>  PaymawHwdtoatad  bi  llaiw  11; 


arlal.  aiiylayaalal. 
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MSTRUCTIONS  FOA  COMPLFTION  Of  Sf -LLL.  DISCLOSURE  OF  LOBBYING  ACTrVITIES 
Thto  disc4Mr*  loan  thai  bt  cemptetod  by  th*  raporting  wMNy.  wfMtfMr  tubBwifd—  or  prim*  Ftd«ral  raclpiMt.  th*  Initiation 


«  M«inb«f  of  CongrtM  in  ceniMctien  wMh  •  covarad  Fadaral  action.  y«a  «ha  9rA.Ll  A  Continuation  Chtat  for  addiliowal 
Infawwatioti  if  t»a  apaca  on  tha  loww  ia  Inodaquata.  Compiata  an  Rams  that  apply  for  both  tha  initial  Ming  and  matarial  ehango 
rapoftRalv  to  thoimplamantingguldancapubliahad  by  thoOfllco  of  IManagamant  and  Budgat  for  additional  infonnation. 

l  MH4iy«wtyM  of  eowwad  Fadaral  aclton  for  which  lobbying  actlvMy  Is  andtar  has  boon  socurad  to  influanca  tha  outcomo 
of  a  tovorad  Fodaral  action. 

2.   ManBiyihaitatiis  of  Ihacovarod  Fadaral  actioa 

a.  MoflUfy  tha  approprlaU  daaaiflcation  of  IMs  raport  If  this  Is  a  foOow  up  rapott  eauaad  by  a  matarial  ehanga  to  the 
infomution  praviously  raportad,  antar  tha  yaar  and  quartar  In  which  tho  change  occurrad.  Entar  tha  data  of  tha  Ust 

pravfoualy  aubmittad  raport  by  this  rsporting  aniity  for  this  covarad  Fadaral  action. 

I 

4.  EnlaittiaMnama.addraaa.cay.«ala  and  dp  codtoftharaportingantlty.lncluda  Congressional  District.  If  known.  Chock 
■m  aaeropriito  dassiiealion  of  tha  rapofting  entity  that  dasignatas  if  K  Is.  or  axpacU  to  bo,  a  prima  or  subaward  radpiant 
idanSfy  the  tier  of  the  subawardee.  e.g..  the  llrst  subawardee  of  the  prime  is  the  1st  tier.  Subawards  include  but  are  not 
Imitad  to  subcontracts,  subgrants  and  conract  awards  under  grants. 

5.  If  •werganizjtionMng  the  raport  In  lam  4  checks  "Sube«vardee' then  enter  the  fkJl  name,  address,  dty,  state  and  zip  code 
of  th«  prime  Federal  radptentbichide  Congressional  District  if  known. 

•.  Enlar^tfw  nana  of  ttwFedarai  agency  making  the  award  or  loan  commitment  Include  at  leeat  one  organizational  level  below 
egen(y  name.  If  known.  For  example.  Department  of  Transportation.  United  States  Coast  Ouard. 

7.  EiMarthe  Federal  program  name  or  deacription  for  the  covered  Federal  action  (Item  1).  If  known,  enter  the  hillCataloa  of 
Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loens.  and  loan  conenitmants. 

I.  Efltae  the  most  appropriate  Federal  UenUfying  number  available  for  the  Federal  action  identified  in  Hem  1  (e.g.,  ftequest 
tor  Pmpoeal  (RFP)  nurbar  btvttidon  tor  BU  (FB)  number,  grant  announcement  numben  the  contract  grant  or  loan  award 
racntar,  ttte  applc^kwVpropoaal  control  number  assigned  by  the  Federal  agency).  Include  prefUes.  e.g..  "RFP-OE-M-OOI." 

1.  For  a  eovarad  Federal  action  when  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the  Federal 
amoMnt  of  the  award/loan  eommibnent  for  the  pdme  entity  identified  in  item  4  or  I. 

M.    (a)  Enter  the  hil  name,  address,  city,  state,  and  zip  code  of  the  febhying  antHy  registrant  under  the  Lobbying  Diaciosure 
Act  of  1MI  engaged  by  the  reporting  entity  identified  in  item  4  to  htfluence  the  covered  Federal  action. 

(b)  Enter  the  hil  names  of  the  individual(s)  perltomiing  services,  and  Inchide  hii  address  if  different  from 
14<4.  Enter  Last  Name.  First  Name,  and  IMiddie  Initial  (IMI). 

nt  of  eompanaatlen  peid  or  raeaoneMy  SKpaettd  to  ba  peid  by  the  reporting  entity  (Hem  4)  to  tha  lobbying 
kidierta  ohathar  tha  peymant  hea  baen  meda  (ecluel)  or  wiH  be  mode  (plannad).  Check  ell  boaaj  that  eppty. 
If  thio  e  metariel  chenga  rapert.  antar  the  eumuietiva  amount  of  peymant  made  or  planned  te  be  mode. 


eppreprlata  beMt»  Cheek  all  boaas  that  epply.  If  peymant  ia  >nada  through  en  in  *ind  eontributlen.  apaeifv  the 
wtureendvehieofkt-^'-'* * 


4>*    Oheek  the  eppreprieta  bOM(ea).  Check  eW  boaas  ttwt  epply.  If  eti 

14    IVevida  a  ipacNfc  and  ditoiad  iiiLrlptiew  af  tha  aarvicaa  thet  tha  lakkyiat  has  peifoiiiiad.  or  wIM  be  eipected  te  perform 
end  t»  dat>(»)  of  any  aarvicaa  randerad.  kteluda  all  prepefatory  end  raletad  ectivity,  wot  Ju at  lima  spent  in  ertuel  eowteet 

"**^'* *"''■''  t*"«*\'»'i'  ».i.i(.)  »i-i.^.ii..ifc.  .«...{.}  •-r'-¥ir(t)  nrMiirtiarlilafOonoraailtial 

ware  sonlected*  « i  •«• 

Ml.    Bhoetw^wthererwetetrtlLl  A  Qantlnuation  Shaat(a)  la  attachedb- 

14.    The  cortifyktgofnclelahaaaign  and  data  the  form,  print  MaAiar  name.  tiae.md  telephone  maiter. 


•r  lRf«mM«M  Is  »«dmawa  to  •«•••«•  30 

SMtMrfna  ana  inrimaMna  tfw  teu  M»ta4. 
buKaMi  MSniat*  w  any  mttmt  mpmtit  •(  iMa 


•f  MawnaSaii.  Iwely<wa  ai 
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0MB  Control  No.   1801-0004  (Exp.  8/31/2001) 


NOTICE  TO  ALL  APPfJf^A vr<s 


the  purpose  of  this  enclosure  is  to  inform  you  about  a  new  provision  in  the  Depanment 
of  Education's  General  Education  Provisions  Act  (GEPA)  that  applies  to  applicants  for  new 
grant  awards  under  Department  programs.  This  provision  is  Section  427  of  GEPA.  enacted  as 
part  of  the  Improving  America's  Schools  Act  of  1994  (Pub.  L.  103-382). 


To  Whom  Does  This  Provision  Apply? 


Section  427  of  GEPA  affects  applicants  for  new  grant  awards  under  this  program. 
ALL  APPLICANTS  FOR  NEW  AWARDS  MUST  INCLUDE  INFORMATION  IN 
THEIR  APPLICATIONS  TO  ADDRESS  THIS  NEW  PROVISION  IN  ORDER  TO 
RECEIVE  FUNDING  UNDER  THIS  PROGRAM. 

(If  tliis  program  is  a  State-formula  grant  program,  a  State  needs  to  provide  this 
description  only  for  projects  or  activities  that  it  carries  out  with  funds  reserved  for  State-level 
uses.  In  addition,  local  school  districts  or  other  eligible  applicants  that  apply  to  the  State  for 
funding  need  to  provide  this  description  in  their  applications  to  the  State  for  funding.  The 
State  would  be  responsible  for  ensuring  that  the  school  district  or  other  local  entity  has 
submitted  a  sufficient  section  427  statement  as  described  below.) 


What  Does  This  Provision  Require? 


Section  427  requires  each  applicant  for  funds  (other  than  an  individual  person)  to 
include  in  its  application  a  description  of  the  steps  the  applicant  proposes  to  take  to  ensure 
equitable  access  to,  and  participation  in,  its  Federally-assisted  program  for  students,  teachers, 
and  other  program  beneficiaries  with  special  needs. 

This  provision  allows  applicants  discretion  in  developing  the  required  description.  The 
statute  highlights  six  types  of  barriers  that  can  impede  equitable  access  or  participation: 
gender,  race,  national  origin,  color,  disability,  or  age.  Based  on  local  circumstances,  you 
should  determine  whether  these  or  other  barriers  may  prevent  your  students,  teachers,  etc. 
from  such  access  or  participation  in.  the  Federally-funded  project  or  activity.  The  description 
in  your  application  of  steps  to  be  taken  to  overcome  these  barriers  need  not  be  lengthy;  you 
may  provide  a  clear  and  succinct  description  of  how  you  plan  to  address  those  barriers  that  are 
applicable  to  your  circumstances.  In  addition,  the  information  may  be  provided  in  a  single 
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narriiive.  or.  if  appropriate,  may  be  discussed  in  connection  with  related  topics  in  the 
appl  cation. 

Section  427  is  not  intended  to  duplicate  the  requirements  of  civil  rights  statutes,  but 
rather  to  ensure  that,  in  designing  their  projects,^  applicants  for  Federal  funds  address  equity 
concerns  that  may  affect  the  ability  of  certain  potential  beneficiaries  to  fully  participate  in  the 
project  and  to  achieve  to  high  standards.  Consistent  with  program  requirements  and  its 
approved  application,  an  applicant  may  use  the  Federal  funds  awarded  to  it  to  eliminate 
barriers  it  identifies. 


WJiai  are  Examples  of  How  an  ApplicaiU  Might  Satisfy  the  Requirement  of  This  Provision? 


427. 


The  following  examples  may  help  illustrate  how  an  applicant  may  comply  with  Section 


(1)  An  applicant  that  proposes  to  carry  out  an  adult  literacy  project  serving,  among 
others,  adults  with  limited  English  proficiency,  might  describe  in  its  application  how  it 
intends  to  distribute  a  brochure  about  the  proposed  project  to  such  potential  participants 
in  their  native  language. 

(2)  An  applicant  that  proposes  to  develop  instructional  materials  for  classroom  use 
might  describe  how  it  will  make  the  materials  available  on  audio  tape  or  in  braille  for 
students  who  are  blind. 

(3)  An  applicant  that  proposes  to  carry  out  a  model  science  program  for  secondary 
students  and  is  concerned  that  girls  may  be  less  likely  than  boys  to  enroll  in  the  course, 
might  indicate  how  it  intends  to  conduct  "outreach"  efforts  to  girls,  to  encourage  their 
enrollment. 

We  recognize  that  many  applicants  may  already  be  implementing  effective  steps  to  ensure 
equity  of  access  and  participation  in  their  grant  programs,  and  we  appreciate  your  cooperation 

in  reSDOndine  to  the  reauir^m^nK  nf  thi«  nrnvisinn 


:Qgnize  mat  many  applicants  may  already  oe  impler 
equity  of  access  and  participation  in  their  grant  programs, 
responding  to  the  requirements  of  this  provision. 


Estimated  Burden  Statement  for  GEPA  Requirements 

The  time  required  to  complete  this  information  collection  is  estimated  to  vary  from  1  to  3 
hours  per  response,  with  an  average  of  1.5  hours,  including  the  time  to  review  instructions, 
search  existing  data  resources,  gather  and  maintain  the  data  needed,  and  complete  and  review 
the  information  collection.  If  you  have  any  comments  concerning  the  accuracy  of  the  time 
estimate(s)  or  suggestions  for  improving  this  form,  please  write  to:  U.S.  Department  of 
Education.  Washington,  DC  20202-4651. 
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General  Education  Provisions  Act  (GEPA)  Requirement 

Applicants  should  use  this  section  to  address  the  GEPA  provision. 
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EXgCtJTrVg  ORDER  .INTERGQVFRNMFNTAL  RgVIFW 

The  Education  Oepartment  General  Administrative  Regulations  (EDGAR),  34  CFR  79, 
pertainin9  to  intergovernmental  review  of  Federal  programs,  apply  to  the  program 
included  in  this  application  package. 


tily 


Immediately  upon  receipt  of  this  notice,  ail  applicants,  other  than  federally  recognized 
Indian  Tribal  Governments,  must  contact  the  appropriate  State  Point  of  Contact  to  find 
out  about  and  to  comply  with,  the  State's  process  under  Executive  Order  12372. 
Applicants  proposing  to  perform  In  more  than  one  State  should  contact,  immediately 
upon  receipt  of  this  notice,  the  Single  Points  of  Contact  for  each  State  and  follow  the 
procedures  established  in  those  States  under  the  Executive  Order.  A  list  containing  the 
Single  Point  of  Contact  for  each  State  is  included  in  the  application  package  for  this 
program.. 

In  States  that  have  not  established  a  process  or  chosen  a  program  for  review,  State, 
area  wide,  regional,  and  local  entities  may  submit  comments  directiy  to  the  Oepartment 

Any  State  Process  Recommendation  and  other  comments  by  a  State  Point  of  Contact 
and  any  comments  from  State,  area  wide,  regional,  and  local  entities  must  be  mailed  or 
hand-delivered  by  the  date  in  the  Program  announcement  for  Intergovernmental  Review 
to  the  following  address: 

The  Secretaiy 

f.0. 12372  •  CFOA  #  84.200 

ll.S.  Department  of  Education,  FB-10.  Room  6213 

600  Independence  Avenue,  SW 

Washington.  DC  20202 

In  those  States  that  require  review  for  this  program,  applicati'ons  are  to  be  submitted 
simulUn^ously  to  the  State  Review  Process  and  tfie  U.S.  Oepartment  of  Education. 

Proof  of  mailing  will  be  de  determined  on  the  same  basis  as  applications. 

Please  note  that  the  above  address  is  not  the  same  address  as  the  one  to  which  the 
applicant  submits  its  completed  application. 


DQ  NOT  SPND  APPLICATIONS  TO  THP  ARflVg  APDRF5^J^ 
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STATE  SINGLE  POINTS  OF  CONTACT 


ARIZONA 

Ms  Janice  Ounn 
Anzona  State  Clearinghouse 
3800  North  Central  Avenue 
Fourteenth  Floor 
Phoenix.  Anzona  85012 
Telephone  (602)  280-1315 

ARKANSAS 

Ms.  Tracie  L  Copeland 

Manager.  State  Cteannghouse 

Office  of  Intergovernmental 

Service 

Department  of  Rnance  and 

Administration 

P.O.  Box  3278 

Little  Rock.  Art<ansas  72203 

Telephone;  (501)  682-1074 

CALIFORNIA 

Mr.  Glenn  Staber 
Grants  Coordinator 
Office  of  Panning  &  Research 
1400  Tenth  Street 
Sacramento.  California  95814 
Telephone:  (916)  323-7480 


COLORADO 

State  Single  Point  of  Contact 
State  Cleahnghouse 
Division  of  Local  Government 
1313  Sherman  Street.  Room  520 
Denver.  Colorado  80203 
Telephone:  (303)  866-2156 


DELAWARE 

Ms.  Francine  Booth 
State  Single  Point  of  Contact 
Executive  Oepaament 
Thomas  Collins  Building 
Dover.  Delaware  1 9903 
Telephone:  (302)  739-3326 

DISTRICT  OF  COLUMBIA 

Mr.  Rodney  T  Hallman 
State  Single  Point  of  Contact 
Office  of  Grants  Management  & 

Development 
717  14th  St.  N  W..  Suite  500 
Washington.  DC  20005 
Telephone:  (202)  727-6551 


FLORIDA 

Rorida  State  Clearinghouse 
Intergovernmental  Affairs  Policy 

Unit 
Executive  Office  of  the  Govemor 
Office  of  Planning  &  Budgeting 
The  Capitol 

Tallahassee.  Flonda  32399-0001 
Telephone:  (904)  488-81 14 

GEORGIA 

Charles  H.  Badger.  Administrator 
Georgia  State  Cleahnghouse 
270  Washington  Street.  S.W. 
Room  534A 
Atlanta.  Georgia  30334 
Telephone:  (404)  656-3855 


INDIANA 

Ms.  Jean  S.  Btackwell 
Budget  Director 
State  Budget  Agency 
212  State  House 
Indianapolis.  Indiana  46204 
Telephone:  (317)  232-5610 

IOWA 

Mr.  Steven  R.  McCann 
Division  for  Community  Progress 
Iowa  Department  of  Economic 

Development 
200  East  Grand  Avenue 
Des  Moines,  Iowa  50309 
Telephone:  (515)  281-3725 


KENTUCKY 

Mr.  Ronald  W  Cook 
Office  of  the  Govemor 
Department  of  Local  Government 
1024  Capitol  Center  Dnve 
Frankfort.  Kentucky  40601 
Telephone:  (502)  564-2382 


MAINE 

State  Single  Point  of  Contact 
Attn:  Joyce  Benson 
State  Planning  Office 
State  House  Station  »2Q 
Augusta.  Maine  04333 
Telephone  (207)  289-3251 
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CONNECTICUT 

Mr  William  T  Quigg 
Intergovernmental  Review 
Coordinator 

State  Sing*e  Point  of  Contact 
Office  of  Pohcy  and  Management 
fntergovemmental  Policy  Oivtsion 
80  Washington  Street 
Hartford.  Connecticut  06106-4459 
Telephone:  (203)  566-3410 


ILLINOIS 

Mr.  Steve  Klokkenga 

State  Single  Point  of  Contact 

OfRce  of  the  Governor 

State  of  minois 

107  Stratton  Building 

Springfield.  Minois  62706 

Telephone;  (217)  782-1671 


MARYLAND 

Mary  Abrams.  Chief 
Maryland  State  Clearinghouse 
Department  of  State  Planning 
301  West  Preston  Street 
Baltimore.  Maryland  21201 
Telephone:  (301)  225-4490 


m  accordaitc*  wiOi  Eiecutiv*  Odar  »12372.  "WHerjowammamal  Rtvi«w  Proca**.*  Ms  listing  raprtsantt  tha  dasignatad  Stala 
Singta  Points  of  Contaa  U^an  raauast  a  background  docunnam  aiipiaNimg  iha  Biaculwa  Ordar  is  avaiiabia.  ThaOfficaof 
*^'"*9«i^]^«ndBudgatpoint  of  contact  tor  updaong  Ms  listing  is:  Oonna  RivaK  (202)  395-5090.  Tha  States  not  Kstad  no 
longar  paniopata  in  ma  process.  These  mduda:  Alabama:  Alaska:  Kansas:  Hamm:  Idaho:  Louisiana:  Minnesou:  Montana: 
Nebraska:  Oklahoma:  Osgon;  Pennsytwania:  Virginia:  and  Washington.  This  list  is  based  on  the  most  current  information 
provided  by  iha  States.  Morm«ien  on  any  changes  or  apparam  errors  should  be  provided  to  the  Office  of  Managernent  and 
Budget  an^  the  Stale  m  question.  Changes  to  ihe  list  «ni  be  made  only  upon  fonnal  notiiteation  by  the  State. 


Federal  Register/Vol.  64.  No.  17 /Wednesday,  January  27,  1999/Notices 


4209 


MASSACHUSETTS 

Ms.  Karen  Arone 
State  Cteannghouse 
Executive  Office  of  Communities 

and  Development 
100  Cambridge  Street.  Room  1803 
Boston.  Massachusetts  02202 
Telephone;  (617)  727-7001 


MICHIGAN 

Richard  S.  Pastula 

Director 

Michigan  Department  of 

Commerce 

Office  of  Federal  Grants 

P  O.  Box  30225 

Lansing.  Michigan  48909 

Telephone:  (517)  373-7356 


MISSISSIPPI 

Ms.  Cathy  Mallette 
Clearinghouse  Officer 
Office  of  Federal  Grant 
Management  and  Reporting 
Department  of  Finance  and 
Administration 
301  West  Pearl  Street 
Jackson.  Mississippi  39203 
Telephone:  (601)  949-2174 


NEW  HAMPSHIRE 

Mr.  Jeffrey  H  Taylor.  Director 
New  Hampshire  Office  of  State 

Planning 
Attn:     Intergovernmental  Review 

Process/James  E.  Bietser 
2  1/2  Beacon  Street 
Concord.  New  Hampshire  0315 1 
Telephone:  (603)  271-2155 

NEW  JERSEY 

Gregory  W.  Adkins.  Acting  Director 
Division  of  Community  Resources 
New  Jersey  Department  of 
Community  Affairs 

Please  direct  all  correspondence 

and  questions  about 

intergovernmental  review  to: 

Andrew  Jaskolka 

State  Review  Process 

Division  of  Community  Resources 

CN  814.  Room  609 

Trenton.  New  Jersey  08625-0814 

Telephone:  (609)  292-9025 

NEW  MEXICO 

Mr.  George  Elliott 

Deputy  Director 

State  Budget  Division 

Rm  190.  Bataan  Memorial  Building 

Santa  Fe,  New  Mexico  87503 

Telephone:  (505)  827-3640 


NORTH  DAKOTA 

North  Dakota  State  Single  Point 

of  Contact 
Office  of  Intergovernmental 
Assistance 

Office  of  Management  &  Budget 
600  East  Boulevard  Avenue 
Bismarck.  N.  Dakota  58505-0170 
Telephone:  (701)  224-2094 

OHIO 

Mr.  Larry  Weaver 

State  Single  Point  of  Contact 

State\Federal  Funds  Coordinator 

State  Cleannghouse 

Office  of  Budget  &  Management 

30  East  Broad  Street.  34th  Roor 

Columbus.  OH  43266-041 1 

Telephone:  (614)  466-0698 


RHODE  ISLAND 

Mr.  Daniel  W.  Varin 
Associate  Director 
Statewkle  Planning  Program 
Department  of  Administration 
Division  of  Planning 
265  Melrose  Street 
Providence.  Rhode  Island  02907 
Telephone:  (401)  277-2656 


Please  direct  con^spondence  and 
questions  to : 
Review  Coordinator 
Office  of  Strategic  Planning 
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NEW  YORK 


Ms  Lois  Poni 

Federal  Assistance  Clearinghouse    New  York  State  Clearinghouse 


Office  of  Administration 
P  O  Box  809 

Room  430.  Toiman  Building 
Jefferson  City.  Missouri  65102 
Telephone;  (314)  751-4834 


NEVADA 

Department  of  Administratioo 
State  Clearinghouse 
Capitol  Complex 
Carson  City.  Nevada  89710 
Attn:  Ron  Spar1« 
Clearinghouse  Coordinator 
Telephone    702)687-4065 


Division  of  the  Budget 
State  Capitol 
Albany^NewYortt  12224 
Telephone:  (518)  474-1605 


NORTH  CAROUNA 

Mrs.  Chrys  Baggett,  Director 
Office  of  the  Secretary  of  Admin. 
N.C.  State  Clearinghouse 
116  West  Jones  Street 
Raleigh.  N.  Canalina  27603-8003 
Telephone:  (919)  733-7232 


SOUTH  CAROUNA 

Ms.  Omeagia  Burgess 

State  Single  Point  of  Contact 

Grant  Services 

Office  of  the  Governor.  Rocm  477 

1205  Peridleton  Street 

Columbia.  South  Carolina  29201 

Telephone:  (803)  734-0494 

SOUTH  DAKOTA 

Ms.  Susan  Comer 

State  Clearinghouse  Coordinator 

Office  of  the  Governor 

500  East  Capitol 

Pierre.  South  Dakota  57501 

Telephone:  (605)  77^3212 
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TERRITORIES 


TENNESSEE 

Mr.  Charles  Brown 
State  Single  Point  of  Contact 
State  Planning  Office 
500  Charlotte  Avenue 
309  John  Sevier  Building 
Nashville.  Tennessee  37219 
Telephone;  (615)  741-1676 

TEXAS 

Mr.  Tom  Adams 
Governor's  Office  of  Budget 

and  Planning 
P.O.  Box  1.2428 
Austin.  Texas  7871 1 
Telephone:  (512)  463-1778 


UTAH 

Utah  State  Clearinghouse 
Office  of  Planning  and  Budget 
Attn:  Ms.  Carolyn  Wright 
Room  1 16.  State  Capitol 
Salt  Lake  City,  Utah  841 14 
Telephone;  (801)  538-1535 


VERMONT 

Mr.  Bernard  0.  Johnson 
Assistant  Director 
Office  of  Policy  Research 
and  Coordination 
Pavilion  Office  Building 
109  State  Street 
Montpelier.  Vermont  05602 
Telephone;  (802)  828-3326 


WEST  VIRGINIA 

Mr.  Fred  Cutlip 

Director 

Community  Development  Division 

West  Virginia  Development  Office 

Building  #6.  Room  553 

Charleston.  West  Virginia  2S30S 

Telephone;  (304)  348-4010 

WISCONSIN 

Mr.  WilUam  C.  Carey.  Secton 

Chief 

Federal/State  Relations  Office 

Wisconsin  Department  of 

Administration 

101  South  Webster  Street 

P  O.  Box  7864 

Madison,  Wisconsin  53707 

Telephone;  (608)  266-0267 

WYOMING 

Ms.  Sheryl  Jeffries 

State  Single  Point  of  Contact 

Herschler  Building 

4th  Floor.  East  Wing 

Cheyenne.  Wyoming  82002 

Telephone:  (307)  777-7574 


GUAM 


Mr.  Michael  J  Reidy.  Oireaor 
Bureau  of  Budget  and 
Management  Research 
Office  of  the  Governor 
P.O.  Box  2950 
Agana.  Guam  96910 
Telephone;  (671)  472-2285 

NORTHERN  MARIANA  ISLANDS 

State  Single  Point  of  Contact 
Planning  and  Budget  Office 
Office  of  the  Governor 
Saipan,  CM 
Northern  Mariana  Islands  96950 


PUERTO  RICO 

Norma  Burgos/Jose  £.  Caro 

Chairman/Director 

Puerto  Rico  Planning  Board 

Minillas  Government  Center 

P.O.  Box  41 119 

San  Juan.  Puerto  Rico  00940- 

9985 

Telephone:  (809)  727-4444 

VIRGIN  ISLANDS 

Mr.  Jose  George.  Director 
Office  of  Management  &  Budget 
#41  Norregade  Emancipation 

Garden  Station.  Second  Floor 
St  Thomas.  Virgin  Islands  00802 

Please  direct  correspondence  to: 

Linda  Clarlte 

Telephone:  (809)  774-0750 


[FR  Doc.  99-1863  Filed  1-26-99;  8:45  am] 
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DEPARTMENT  ^  EDUCATION 
[CFDANo.:84.196E] 

BIHngual  Education:  Career  Ladder 
Program;  Notice  Inviting  Applications 
for  New  Awardf  for  Fiscal  Year  (FY) 
1999. 

Note  to  Applicants:  This  notice  is  a 
complete  appiiQation  padkage.  Together 
with  the  statute  authorizing  the  program 
and  the  apphcat)le  regulations 
governing  this  {^ogram,  including  the 
Education  Depattment  General 
Administrative  Regulations  (EDGAR), 
this  notice  contains  all  of  the 
information,  application  forms,  and 
instructions  newed  to  apply  for  a  grant 
under  this  program. 

Purpose  of  Program:  This  program 
provides  grants  to  upgrade  the 
qualifications  a4d  skills  of  noncertified 
educational  personnel,  especially 
educational  paraprofessionals,  to  meet 
high  professional  standards,  including 
certification  ancl  licensure  as  bilingual 
teachers  and  othier  educational 
personnel  who  aerve  limited  English 
proficient  students,  and  to  help  recruit 
and  train  secondary  students  as 
bilingual  education  teachers  and  other 
educational  personnel  to  serve  limited 
English  proficieiit  students. 

Eligible  Applicants:  (1)  One  or  more 
institutions  of  h^er  education  (IHEs) 
that  have  entered  into  consortia 
arrangements  with  local  educational 
agencies  (LEAs)  pr  State  educational 
agencies  (SEAs),J  to  achieve  the  purposes 
of  this  section.  Consortia  may  include 
community-based  organizations  or 
professional  education  organizations. 

Deadline  for  T^nsmittal  of 
Applications:  February  27, 1999. 

Deadline  for  Intergovernmental 
Review:  April  26,  1999. 

Available  Funds:  $9.7  milUon. 

Estimated  Rai\ge  of  Awards: 
$150,000-5250.000. 

Estimated  Avarage  Size  of  Awards: 
$200,000. 

Estimated  Nuthber  of  Awards:  49. 

Note:  The  Department  of  Education  is  not 
bound  by  any  estiipates  in  this  notice. 

Project  Period\  60  Months. 

Applicable  Regulations: 

(a)  The  Education  Department  General 
Administrative  I^egulations  (EDGAR)  in 
34  CFR  Parts  74.i75,  77.  79.  80,  81,  82, 
85,  and  86.  i 

-  Description  ofiProgram: 

The  statutory  tuthorization  for  this 
program,  and  th^  application 
requirements  that  apply  to  this 
competition,  are  set  out  in  sections  7144 
and  7146-7150  (^f  the  Elementary  and 
Secondary  Educition  Act  of  1965,  as 
amended  by  the  Improving  America's 


Schools  Act  of  1994  (Pub.  L.  103-382, 
enacted  October  20, 1994)  (the  Act)  (20 
U.S.C.  7474  and  7476-7480). 

Funds  under  this  program  may  be 
used  to  provide  for  the  development  of 
bilingual  education  career  ladder 
program  curricula  appropriate  to  the 
needs  of  consortia  participants; 
assistance  for  stipends  and  costs  related 
to  tuition  Sees  and  books  for  coursework 
required  to  complete  degree  and 
certification  requirements  for  bilingual 
education  teachers;  and  programs  to 
introduce  secondary  school  students  to 
careers  in  bilingual  education  teaching 
that  are  coordinated  with  other 
activities  assisted  under  this  program. 
Activities  conducted  imder  this  program 
must  assist  educational  personnel  in 
meeting  State  and  local  certification 
requirements  for  bilingual  education 
and,  wherever  possible,  must  lead  to  the 
awarding  of  college  or  university  credit. 

Priorities 

Competitive  Priority  1 :  The  Secretary, 
under  34  CFR  75.105(c)(2)(i)  and 
299.3(b),  gives  preference  to 
applications  that  meet  the  following 
competitive  priority.  The  Secretary 
awards  up  to  3  points  for  an  application 
that  meets  this  competitive  priority. 
These  points  are  in  addition  to  any 
points  the  application  earns  under  the 
selection  criteria  for  the  program: 
.    Projects  that  will  contribute  to  a 
systemic  educational  reform  in  an 
Empowerment  Zone,  including  a 
Supplemental  Empowerment  Zone,  or 
an  Enterprise  Community  designated  by 
the  United  States  Department  of 
Housing  and  Urban  Envelopment  or  the 
United  States  Department  of 
Agriculture,  and  are  made  an  integral 
part  of  the  Zone's  or  Community's 
comprehensive  community 
revitalization  strategies. 

Note:  A  list  of  areas  that  have  been 
designated  as  Empowerment  Zones  and 
Enterprise  Communities  is  provided  in  the 
appendix  to  this  notice. 

Competitive  Priority  2:  Under  34  CFR 
75.105  (c)(2)(ii)  and  section  7144(d)  of 
the  Act,  the  Secretary  gives  a 
competitive  preference  to  applications 
that  meet  the  following  priority: 

Applications  that  propose  to  provide 
for  participant  completion  of 
baccalaureate  and  master's  degree 
teacher  education  programs,  and 
certification  requirements  and  may 
include  effective  employment 
placement  activities;  the  development  of 
teacher  proficiency  in  English  as  a 
second  language,  including 
demonstrating  proficiency  in  the 
instructional  use  of  English  and,  as 
appropriate,  a  second  language  in 


classroom  contexts;  coordination  with 
programs  for  the  recruitment  and 
retention  of  bilingual  students  in 
secondary  and  postsecondary  programs 
training  to  become  bilingual  educators; 
and  the  applicant's  contribution  of 
additional  student  financial  aid  to 
participating  students. 

The  Secretary  selects  applications  that 
meet  this  priority  over  applications  of 
comparable  merit  which  do  not  meet  the 
priority. 

Invitational  Priorities 

The  Secretary  is  particularly 
interested  in  applications  that  meet  the 
following  invitational  priority. 
However,  an  application  that  meets  this 
invitational  priority  receives  no 
competitive  or  absolute  preference  over 
other  appUcations  (34  CFR  75.105(c)(1)). 

Applicants  which  propose  to 
collaborate  with  2-year  institutions  of 
higher  education  to  develop  or  improve 
teacher  preparation  programs  for 
bilingual  paraprofessionals. 

Selection  Criteria 

(a)(1)  The  Secretary  uses  the  following 
selection  criteria  in  34  CFR  75.210  to 
evaluate  applications  for  new  grants 
under  this  competition. 

(2)  The  maximum  score  for  all  of 
these  criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(a)  Need  for  project.  (10  points)  (1) 
The  Secretary  considers  the  need  for  the 
proposed  project. 

(2)  In  determining  the  need  for  the 
proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  magnitude  or  severity  of  the 
problem  to  be  addressed  by  the 
proposed  project. 

(ii)  The  extent  to  which  specific  gaps 
or  weaknesses  in  services, 
infi^structure,  or  opportunities  have 
been  identified  and  will  be  addressed  by 
the  proposed  project,  including  the 
nature  and  the  magnitude  of  those  gaps 
or  weaknesses. 

(b)  Quality  of  the  project  design.  (55 
points)  (1)  "The  Secretary  considers  the 
quality  of  the  design  of  the  proposed 
project. 

(2)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable. 

(ii)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 
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(iii)  The  extent  to  which  the  proposed 
project  is  designed  to  build  capacity  and 
yield  results  that  will  extend  beyond  the 
period  of  Federal  financial  assistance. 

(iv)  The  extent  to  which  the  proposed 
activities  constitute  a  coherent, 
sustained  program  of  training  in  the 
field. 

(v)  The  extent  to  which  the  design  of 
the  proposed  project  reflects  up-to-date 
knowledge  from  research  and  effective 
practice. 

(vi)  The  extent  to  which  the  proposed 
project  will  be  coordinated  with  similar 
or  related  efforts,  and  with  other 
appropriate  community,  State,  and 
Federal  resources. 

(vii)  The  extent  to  which  the  proposed 
project  is  part  of  a  comprehensive  effort 
to  improve  teaching  and  learning  and 
support  rigorous  academic  standards  for 
students. 

(viii)  The  extent  to  which  fellowship 
recipients  or  other  project  participants 
are  to  be  selected  on  the  basis  of 
academic  excellence. 

(c)  Quality  of  project  services.  (10 
points)  (1)  The  Secretary  considers  the 
quality  of  the  services  to  be  provided  by 
the  proposed  project. 

(2)  In  determining  the  quality  of  the 
services  to  be  provided  by  the  proposed 
project,  the  Secretary  considers  the 
quality  and  sufficiency  of  strategies  for 
ensuring  equal  access  and  treatment  for 
eligible  project  participants  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability. 

(3)  In  addition,  the  Secretary 
considers  the  extent  to  which  the 
training  or  professional  development 
services  to  be  provided  by  the  proposed 
project  are  of  sufficient  quality, 
intensity,  and  duration  to  lead  to 
improvements  in  practice  among  the 
recipients  of  those  services. 

(a)  Quality  of  project  personnel.  (5 
points)  (1)  The  Secretary  considers  the 
quality  of  the  personnel  who  will  carry 
out  the  proposed  project. 

(2)  In  determining  the  quality  of 
project  personnel,  the  Secretary 
considers  the  extent  to  which  the 
applicant  encourages  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability. 

(3)  In  addition,  the  Secretary 
considers  the  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

(e)  Quality  of  the  management  plan. 
(5  points)  (1)  The  Secretary  considers 
the  quality  of  the  management  plan  for 
the  proposed  project. 


(2)  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
adequacy  of  the  management  plem  to 
achieve  the  objectives  of  the  proposed 
project  on  time  and  within  budget, 
including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(f)  Quality  of  the  project  evaluation. 
(15  points)  (1)  The  Secretary  considers 
the  quality  of  the  evaluation  to  be 
conducted  of  the  proposed  project. 

(2)  In  determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  methods 
of  evaluation  provide  for  examining  the 
effectiveness  of  project  implementation 
strategies. 

(ii)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible. 

(iii)  The  extent  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes. 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
Part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  imder 
Executive  order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
under  the  Executive  Order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
November  3, 1998  (63  FR  59452  through 
59455). 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 


Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.O.  12372 — 
CFDA#  84.195E,  U.S.  Department  of 
Education,  Room  6213,  400  Maryland 
Avenue,  SW.,  Washington,  D.C.  20202- 
0124. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  D.C.  time)  on 
the  date  indicated  in  this  notice. 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  submits  its 
completed  application.  Do  not  send 
applications  to  the  above  address. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  appUcation  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA#  84.195E), 
Washington,  D.C.  20202-4725, 

or 

(2)  Hand-deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  D.C.  time)  on  or  before  the 
deadline  date  to:  U.S.  E>epartment  of 
Education,  Application  Control  Center, 
Attention:  (CFDA#  84.195E),  Room 
#3633,  Regional  Office  Building  #3.  7  Th 
and  D  Streets,  SW.,  Washington,  D.C. 

(b)  An  appUcant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  frxim  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If  an 


4216 


Federal  Register /Vol.  64,  No.  17 /Wednesday,  January  27,  1999 /Notices 


applicant  fails  to  niceive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the^  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
Application  Contril  Center  at  (202)  708- 
9495.  I 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  riot  provided  by  the 
Department— in  Itam  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number  and  suffix  letter,  if  any,  of 
the  competition  under  which  the  application 
is  being  submitted] 

Application  Instructions  and  Forms 

The  appendix  \o  this  notice  is  divided 
into  three  parts,  ^lus  a  statement 
regarding  estimated  public  reporting 
burden,  a  notice  to  applicants  regarding 
compliance  with]  Section  427  of  the 
General  Educatiqn  Provisions  Act, 
questions  and  anjswers  on  this  program 
(located  at  the  end  of  the  notice)  and 
various  assurances,  certiflcations,  and 
required  documantation.  These  parts 
and  additional  n^aterials  are  organized 
in  the  same  manner  that  the  submitted 
application  should  be  organized.  The 
parts  and  additional  materials  are  as 
follows: 

Part  I:  Applica  ion  for  Federal 
Assistance  (Stani  lard  Form  424  (Rev.  4- 
88))  and  instruct  ons. 

Part  II:  Budget  Information — Non- 
Construction  Prdgrams  (ED  Form  No. 
524)  and  instructions. 

Part  III:  Applidation  Narrative. 

Additional  Materials 

a.  Estimated  Public  Reporting  Burden. 

b.  Group  Application  Certification. 

c.  Participant  t)ata. 

d.  Project  Docvimentation. 

e.  Program  As^ances. 

f.  Assursmces— Non-Construction 
Programs  (Standard  Form  424B)  and 
instructions.        j 

g.  Certification|s  Regarding  Lobbying; 
Debarment,  Susjiension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013) 
and  instructionsj 

h.  Certificatioit  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Low^r  Tier  Covered 
Transactions  (EE^  80-0014,  9/90}  and 
instructions. 

(Note:  This  form  is  intended  for  the  use  of 
grantees  and  shouM  not  be  transmitted  to  the 
Depwrtment.) 

i.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL]  (if  applicable)  and 
instructions.  The  document  has  been 
marked  to  reflect  statutory  changes.  See 
the  notice  published  by  the  Office  of 
Management  and  Budget  in  the  Federal 
Register  (61  FR  ^413)  on  (January  19, 
1996). 

An  applicant  ijiay  submit  information 
on  a  photostatic  :opy  of  the  application 


and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  All  applicants  must 
submit  ONE  original  signed  application, 
including  ink  signatures  on  all  forms 
and  assurances,  and  two  copies  of  the 
application.  Please  mark  each 
application  as  "original"  or  "copy".  No 
grant  may  be  awarded  unless  a 
completed  application  has  been 
received. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Manitaras  (202)205-9729  or  Sue 
Kenworthy  (202)205-9839,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5090,  Switzer 
Building,  Washington,  D.C.  20202-6510. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternate  format 
(e.g.,  braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
contact  persons  listed  in  the  preceding 
paragraph.  Please  note,  however,  that 
the  Department  is  not  able  to  reproduce 
in  an  alternate  format  the  standard 
forms  included  in  the  notice. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pfd)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pfd  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
preceding  sites.  If  you  have  questions 
about  using  the  pfd,  call  the  U.S. 
Government  Printing  Office  toll  bee  at 
1-688-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  7474. 


Dated:  January  22, 1999. 
Art  Love, 

Acting  Deputy  Director,  Office  of  Bilingual 
Education  and  Minority  Languages  Affairs. 

Instructions  for  Estimated  Public 
Reporting  Burden 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
0MB  control  number.  The  valid  OMB 
control  number  for  this  information 
collection  is  OMB  No.  1885-0542.  Exp. 
Date:  12/31/00.  The  time  required  to 
complete  this  information  collection  is 
estimated  to  average  120  hours  per 
response,  including  the  time  to  review 
in.structions,  search  existing  data 
resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time 
estimate  or  suggestions  for  improving 
this  form,  please  write  to:  U.S. 
Department  of  Education,  Washington, 
D.C.  20202-4651.  If  you  have  any 
comments  or  concerns  regarding  the 
status  of  your  individual  submission  of 
this  form,  write  directly  to:  Office  of 
Bilingual  Education  and  Minority 
Languages  Affairs,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Washington,  D.C.  20202-6510. 

The  following  forms  and  other  items 
must  be  included  in  the  application: 

D    1.  Application  for  Federal 
Assistance  (SF  424) 

D    2.  Group  Application  Certification 
(if  applicable) 

D    3.  Budget  Information  (ED  Form 
No.  524) 

O    4.  Itemized  Budget  for  each  year 
(attached  to  ED  Form  No.  524) 

D    5.  Participant  Data — approximate 
number  of  participants  to  be  served  each 
year. 

D    6.  Project  Documentation 

Section  A — Copy  of  Transmittal  Letter 
to  SEA  requesting  SEA  to  comment  on 
application 

Section  B — Docimientation  of 
Empowerment  Zone  or  Enterprise 
Community — if  applicable 

D    7.  Program  Assurances 

D    8.  Non-Construction  Programs  (SF 
424B) 

D    9.  Certifications  Regarding 
Lobbying;  Debarment  Suspension  and 
Other  Responsibility  Matters;  and  Drug- 
Free  Workplace  Requirements  (ED  80- 
0013) 

D    10.  Certification  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions  (ED  80-0014) 

D     11.  Disclosure  of  Lobbying 
Activities  (SF-LLL) 

D    12.  Notice  to  all  Applicants  (See 
form  provided  below) 
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D    13.  Table  of  Contents 

D    14.  One-page  single-spaced 
abstract 

D    15.  Application  narrative  (Not  to 
exceed  30  double-spaced  pages,  see 
instructions  below) 

D    16.  One  original  and  three  copies 
of  the  appUcation  for  transmittal  to  the 
Department's  Application  Control 
Center 

Mandatory  Page  Limits  for  the 
Application  Narrative 

The  narrative  is  the  section  of  the 
application  where  you  address  the 
selection  criteria  used  by  reviewers  in 
evaluating  the  application.  You  must 
limit  the  narrative  to  the  equivalent  of 
no  more  than  30  pages,  using  the 
following  standards: 

(1)  A  page  is  8.5"  x  11",  on  one  side 
only  vdth  1"  margins  at  the  top,  bottom, 
and  both  sides. 

(2)  You  must  double  space  (no  more 
than  three  lines  per  vertical  inch)  all 
text  in  the  application  narrative, 
including  titles,  headings,  footnotes, 
quotations,  references,  and  captions,  as 
well  as  all  text  in  charts,  tables  figures 
and  graphs. 

If  you  use  a  proportional  computer 
font,  you  may  not  use  a  font  smaller 
than  a  12-point  font.  If  you  use  a  non- 
proportional  font  or  a  typewriter,  you 
may  not  use  more  than  12  characters  per 
inch. 

The  page  limit  does  not  apply  to  the 
Application  for  Federal  Assistance  Form 
(ED  424);  the  Budget  Information  Form 
(ED  524)  and  attached  itemization  of 
costs;  the  other  application  forms  and 
attachments  to  those  forms;  the 
assurances  and  certifications;  or  the 
one-page  abstract  and  table  of  contents. 
The  page  limit  appUes  only  to  item  15 
in  the  Checklist  for  Applicants  provided 
above. 

IF,  IN  ORDER  TO  MEET  THE  PAGE  LIMIT. 
YOU  USE  PRINT  SIZE,  SPACING,  OR 
MARGINS  SMALLER  THAN  THE 
STANDARD  SPECIFIED  IN  THIS  NOTICE, 
YOUR  APPLICATION  WILL  NOT  BE 
CONSIDERED  FOR  FUNDING. 

Application  Narrative  and  Abstract 

The  narrative  shoidd  address  fully  all 
aspects  of  the  selection  criteria  in  the 
order  listed  and  should  give  detailed 
information  regarding  each  criterion.  Do 
not  simply  paraphrase  the  criteria. 
Provide  position  descriptions  for  key 
personnel.  This  package  includes  non- 
regulatory  guidance  (Questions  and 
Answers)  to  assist  you  in  preparing  the 
narrative  portion  of  your  application. 
Prepare  a  one-page  single-spaced 
abstract  which  summarizes  the 
proposed  project  activities,  the  expected 
outcomes,  and  how  the  application 


addresses  the  invitational  priority,  if 
applicable. 

Budget 

Budget  line  items  must  support  the 
goals  and  objectives  of  the  proposed 
project  and  be  directly  applicable  to  the 
program  design  and  all  other  project 
components.  Prepare  an  itemized 
budget  for  each  year  of  requested 
funding.  Indirect  costs  for  institutions  of 
higher  education  which  are  the  fiscal 
agents  for  Career  Ladder  Programs  are 
limited  to  the  lower  of  either  8%  of  a 
modified  total  direct  cost  base  or  the 
institution  for  higher  education's  actual 
indirect  cost  agreement.  A  modified 
direct  cost  base  is  defined  as  total  direct 
costs  less  stipends,  tuition  and  related 
fees  and  capital  expenditures  of  $5,000 
or  more.  In  describing  student  support 
costs  for  tuition  and  fees  from  costs  for 
stipends. 

Final  Application  Preparation 

Use  the  above  checklist  to  verify  that 
all  items  are  addressed.  Prepare  one 
original  with  an  original  signature,  and 
include  three  additional  copies.  Do  not 
use  elaborate  bindings  or  covers.  The 
application  package  must  be  mailed  to 
the  Apphcation  Control  Center  (ACC) 
and  postmarked  by  the  deadline  date  of 
February  23, 1999. 

Submission  of  Application  to  State 
Educational  Agency 

Section  7146(a)(4)  of  the  Act 
(Elementary  and  Secondary  Education 
Act  of  1965,  as  amended  by  the 
Improving  America's  Schools  Act  of 
1994,  Pub.  L.  103-382)  requires  all 
applicants  except  schools  funded  by  the 
Bureau  of  Indian  Affairs  to  submit  a 
copy  of  their  application  to  their  State 
educational  agency  (SEA)  for  review 
and  comment  (20  U.S.C.  7476(a)(4)). 
Section  75.156  of  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  requires  these 
applicants  to  submit  their  application  to 
the  SEA  on  or  before  the  deadline  date 
for  submitting  their  application  to  the 
Department  of  Education.  This  section 
of  EDGAR  also  requires  applicants  to 
attach  to  their  application  a  copy  of 
their  letter  that  requests  the  SEA  to 
comment  on  the  application  (34  CFR 
75.156).  A  copy  of  this  letter  should  be 
attached  to  the  Project  Documentation 
Form  contained  in  this  application 
package. 

Applicants  that  do  not  submit  a  copy 
of  their  application  to  their  SEA  will  not 
be  considered  for  funding. 

Questions  and  Answers 

Does  the  Career  Ladder  Program  have 
specific  evaluation  requirements? 


Yes,  the  .^valuation  requirements  are 
described  in  Section  7149  of  Title  VII  of 
ESEA.  20  U.S.C.  7479. 

What  requirements  must  grantees 
meet  related  to  teacher  certification? 

The  Title  VII  statute  requires  grantees 
to  assist  educational  personnel  in 
meeting  State  and  local  certification 
requirements.  20  U.S.C.  7477.  However, 
because  certification  requirements  vary 
among  States,  applicants  are  given 
flexibiUty  in  designing  activities  that 
lead  to  meeting  State  and  local 
certification  requirements. 

May  program  budgets  include  costs 
for  items  other  than  student  tuition  and 
fees? 

Project  budgets  should  reflect  the 
proposed  program  activities.  In  addition 
to  student  support  costs,  budget  items 
may  include  costs  for  personnel, 
supplies  or  equipment,  and  other 
reasonable  and  necessary  costs  to 
support  developmental  activities. 

What  information  may  be  helpful  in 
preparing  the  application  narrative  for  a 
Career  Ladder  Program? 

In  responding  to  the  selection  criteria 
applicants  may  vdsh  to  consider  the 
following  questions  as  a  guide  for 
preparing  application  narrative. 

•  What  are  the  specific 
responsibilities  of  districts,  schools, 
institutions  of  higher  education  and 
other  partnership  organizations  in 
planning,  implementing  and  evaluating 
the  proposed  program?  How  is  the 
program  linked  to  the  school  district's 
overall  professional  development  plan? 

•  What  resources  and  support  will 
each  of  the  consortia  members  provide? 
How  will  resources  be  integrated  to 
ensure  maximum  effectiveness  of  the 
program  and  to  promote  capacity 
building  and  long-range  collaboration? 

•  How  does  the  training  curricula 
reflect  high  standards  for  pedagogy, 
content,  and  proficiency  in  English  and 
a  second  language  to  ensure  that 
participants  are  effectively  prepared  to 
provide  instruction  and  support  to  LEP 
students? 

•  How  will  the  program  assist  in 
systemically  reforming  policies  and 
practices  in  the  target  schools  and  in  the 
IHE  related  to  the  preparation  of  new 
teachers,  the  induction  of  new  bilingual 
teachers,  clinical  exjjeriences  for  new 
bilingual  teachers  and  other  educational 
personnel,  or  professional  development 
opportunities  for  all  teachers? 

•  What  special  selection  criteria  will 
the  applicant  adopt  to  ensure  that 
individuals  selected  to  participate  in  the 
program  hold  promise  for  successfully 
completing  program  requirements? 

•  What  special  support  will  be 
provided  to  participants  by  experienced 
bilingual  teachers,  higher  education 
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faculty,  and  scnool  administrators  to 
guide  them  duijing  their  period  of 
induction?        I 

•  How  will  tne  instructional 
responsibilitiea  of  participants  be 
balanced  with  f  ppropriate  professional 
development,  slupport  and  planning 
time? 

•  How  will  qlinical  experiences  for 
preservice  participants  be  structured  to 
ensure  that  they  are  well-supervised,  of 
sufficient  duraton  and  in  a  setting 
which  provide*  opportunities  for 
participants  to  fexperience  a  variety  of 
effective  bilingual  education 
instructional  nrjethods  and  approaches? 

•  How  is  tha  training  curriculum 
based  on  current  research  related  to 
effective  teaching  and  learning?  What 
evidence  of  effectiveness  supports  the 
training  model? 

•  What  performance  indicators  will 
the  proposed  program  use  to  support  the 
effectiveness  of  the  program  related  to, 
for  example:  improved  teaching 
practices;  participants'  effectiveness  in 
the  instructional  setting;  improved 
performance  oi  National  or  State 
benchmark  tests;  reduction  in  the 
number  of  new  bilingual  teachers 
leaving  the  profession;  improvement  of 
graduation  rates? 


•  How  will  the  program  evaluation 
incorporate  strategies  for  assessing  the 
progress  and  performance  of 
participants;  communicating 
meaningful,  regular  and  timely  feedback 
to  participants;  improving  the  quality  of 
the  training  program;  documenting  and 
identifying  exemplary  program  features 
and  successful  strategies;  and  reporting 
on  specific  data  related  to  the  number 
of  participants  completing  the  program 
and  the  number  of  graduates  placed  in 
the  instructional  setting? 

In  addition,  applicants  may  wish  to 
consider  the  Department  of  Education 
Professional  Development  Principles  in 
planning  a  Career  Ladder  Program 

The  following  are  the  professional 
development  principles: 

•  Focuses  on  teacners  as  central  to 
student  learning,  yet  includes  all  other 
members  of  the  school  community; 

•  Focuses  on  individual,  collegial  and 
organizational  improvement; 

•  Respects  and  nurtures  the 
intellectual  and  leadership  capacity  of 
teachers,  principals,  and  others  in  the 
school  community; 

•  Reflects  best  available  research  and 
practice  in  teaching,  learning,  and 
leadership;  enables  teachers  to  develop 
further  expertise  in  subject  content, 
teaching  strategies,  uses  of  technologies, 


and  other  essential  elements  in  teaching 
to  high  standards; 

•  Promotes  continuous  inquiry  and 
improvement  embedded  in  the  daily  life 
of  schools; 

•  Is  planned  collaboratively  by  those 
who  will  participate  in  and  facilitate 
that  development; 

•  Requires  substantial  time  and  other 
resources; 

•  Is  driven  by  a  coherent  long-term 
plan; 

•  Is  evaluated  ultimately  on  the  basis 
of  its  impact  on  teacher  effectiveness 
and  student  learning;  and  uses  this 
assessment  to  guide  subsequent 
professional  development  efforts. 

What  other  information  may  be 
helpful  in  applying  for  a  Career  Ladder 
Program? 

Applicants  are  reminded  that  they 
must  submit  a  copy  of  their  application 
to  the  SEA  for  review  and  comment.  In 
addition,  applicants  must  submit  a  copy 
of  their  application  to  the  State  Single 
Point  of  Contact  to  satisfy  the 
requirements  of  Executive  Order  12372. 
The  SEA  review  requirement  and  the 
requirements  for  Executive  Order  12372 
are  two  separate  requirements. 

BILUNG  CODE  4000-01-P 
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-^llstroctlons 


for  EI>.:12fe=s?s«r^ 


I.  Legal  Name  udAddrcai.  Eater  the  le(aloMnearippBcaDl  and  the 
oame  of  the  prinaiy  oriaaizaiiaiul  anil  which  win  nDdetUke  the  as- 
linaa^e  activiiy. 

X.  IMJ>N-S  Noabcr.  Enter  the  applicaoi't  D-U-N-5  Number.  Ifyonr 
oriaatotioo  does  dm  have  a  D-U-N-S  Nunbet,  you  can  obtain  the 
oumb«r  by  calUnc  1-M0-3334)S0S  arby  cooipktinc  a  D-U-N-S  Nnn- 
b«  Raqnest  Form.  The  fbnn  c»  be  obtained  via  the  Internet  at  the 
foUoi«in|  URL:  http://www^bxom/dbli/aboatdh/lntidnas^laa. 

3.  Calal#|  of  Ftdaral  Demcstk  Aarirtancc  (CFDA)  Nambcr.  Enter 
Ite  CfDA  nunbcr  and  title  of  the  propain  under  which  aaistaoce  is 
nqnctMd. 

4.  Pn|«(t  Dirtctac:  Nane.  adAeu.  talephDoe  and  fax  numben,  and  e- 
m«a  ^ddtau  of  the  person  lo  be  contacied  on  matien  invohrinf  this 
ampliation. 

1  Fadcnl  Debt  DeOaqacocy.  Check  'TTmr  if  the  applicat'i  organi- 
XMio«  is  delaqiKni  OB  any  Federal  debt  (This  qaettion  refers  to  the 
appUdW't  organizatioa  and  not  to  the  penon  who  figni  at  the  autho- 
lizad  l^rcseniati^t.  Caiegorie*  of  debt  include  delinquent  audit  dis- 
aUowincea.  lo«u  and  take*.)  Othenvise,  check  "N*." 

*.  1>pt  nf  AppHcnnt  Enter  the  appropriate  letter  in  the  box  provided. 

7.  No«<«  Applicant.  Oieck  'Tfts"  only  if  auistance  is  being  requested 
under  a  program  that  gives  special  considerauon  to  oovice  applicanu 
and  you  meet  the  program  requiremena  for  novice  applicants.  By 
ctecttng  'Yes"  the  applicant  ccniTies  that  it  meets  the  novice  applt- 
cat  (tquirements  specified  by  ED.  Otherwise,  check  "No." 

1.  iypeof  Snbmbsioa.  Self-explanatory. 

9.  Eiecttiv*  Order  12372.  Check  "Yts"  if  the  application  is  subject  to 
icviev  by  Executive  Order  12372.  Also,  please  enter  the  month,  date, 
and  f«ur  (4)  digit  year  (eg..  12/12/2000V  Applicaois  should  contact 
the  S»te  Single  Pomt  of  Contact  (SPOO  for  Federal  Executive  Order 
1237)  to  determine  whether  the  application  is  subject  to  the  State  ia- 
lergotemmental  review  process.  Otherwise,  check  "No." 

Ml  Propped  Pr«ttecl  Dates.  Please  enter  the  month,  date,  and  four  (4) 
digit  |rev  (e.g..  12/12/2000). 

II.  Hamhn  Sabjccls.  If  research  activities  involving  human  subjects  are 
not  planned  ^f  '"y  tf"*  during  the  proposed  project  period,  dieck 
"No.*  The  remaining  paru  of  item  11  are  then  not  applicable. 


view  Board  (DtB)  of  the  proposed  activitiea  in  iiem  lie.  This  date 
rnnst  be  no  earlier  than  one  year  before  the  receipt  date  for  which  the 
applicalioa  it  nbntitted  and  must  inchtde  the  four  (4)  digit  year  (e.g., 
2000).  Check  the  type  of  IRB  review  in  the  apptapriaie  box  An  IRB 
may  review  ■>  application  through  an  expedited  review  procedure  only 
if  it  complies  with  Section  97.1 10  of  the  human  subjects  regulations 
34  CFR  97.  If  the  DtB  review  it  unavoidably  delayed  beyond  the 
tnbnistion  of  the  ^)plicatioa  enter  "Pending"  in  item  1  Ic.  A  fol- 
tow-up  certification  of  IRB  approval  from  an  official  signing  for  the 
appliTMt  oigMiizaiion  must  then  be  sent  to  and  received  by  the  desig- 
nated ED  officiaL  The  certificatioa  must  be  received  within  30  days 
of  a  ipadficfannalraqiBesi  from  the  designated  ED  olTiciaL  Thcccr- 
tificaliaB  must  inchtde:  the  PR  Award  number,  title  of  the  project  from 
item  «12.  name  of  the  principal  investigator,  project  director,  fellow, 
or  other,  instinition.  Muhiple  Assurance  number,  date  of  IRB  approval 
and  appropriate  sigttatures. 

If  d»  ippIicMit  aigMiizalion  does  not  have  on  fQe  with  GPOS  or  OPRR 
an  approved  Assurance  of  Compliance  that  covets  the  proposed  re- 
sanch  activity,  enter  "None"  in  item  lib.  In  this  ease,  the  applicant 
oiianization.  by  the  signature  on  the  applicatioa  is  declaring  that  it 
will  comply  with  34  CTR  97  withm  30  days  of  a  specific  formal  re- 
quest froin  the  designated  ED  official. 

For  additional  instructions  regarding  proposals  that  involve  human  sub- 
jects leseaich  tee.  "PROTECTION  OF  HUMAN  SUBJECTS  IN 
RESEARCH"  anached  to  this  form. 

12.  Project  Thle.  Enter  a  brief  descriptive  utle  of  the  project  If  more 
than  one  program  is  involved,  you  should  append  an  explanation  on  a 
separate  sheet  If  appropriate  (e.g..  construction  or  real  property 
projecu),  attach  a  map  showing  project  location.  For  preapplications, 
tise  a  separate  sheet  to  provide  a  summary  description  of  this  project 

13.  Estimated  Fandfaig.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each  contributor  Value  of  in-kind 
contributions  should  be  Included  on  appropriate  lines  as  ^plicable. 
If  the  action  will  result  in  a  dollar  change  to  an  existing  award,  indi- 
cate only  the  amount  of  the  change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and  supplemental  anwunts  are  inchided, 
show  breakdown  on  an  anached  sheet.  For  multiple  program  funding, 
use  totals  aiKl  dww  breakdown  using  same  categories  as  item  13. 

14w  Certificatioa.  To  be  signed  by  die  authorized  rq)resentative  of  die 
applicant  A  copy  of  the  governing  body's  authorization  for  you  to 
sign  this  ^plication  as  official  represenutive  must  be  oo  file  in  the 
applicant's  office 


If  leaearch  activities  invohring  bamaa  subjects,  wheOier  or  not  ex- 
empt from  Federal  regulationt  for  the  proiectioa  of  human  subjects. 
■B  irianaed  it  MT  Ja*  during  the  proposed  project  p«iod,  either  at 
die  Mplicant  organization  or  at  any  other  performance  site  or  coUabO' 

rating  intlinilioa  dieck  "Ysa."   If  the  research  activitiea  are  desig-  

naied  to  be  exempt  under  the  regulations,  enter,  in  item  11a,  the  ex-  :  Paperwork  Borden  Stateiacal  I 

einption  nnmbcr(t)  corrcspoitding  to  one  or  more  of  the  six  exemption 

catcaories  Ust«l  ia  "PROTECTION  OF  HUMAN  SUBJECTS  IN 

RESEARCH"  attached  to  this  fona.  Provide  sufficient  iaforaiatiaa 

ia  iht  applicatioa  10  aQow  a  detetminatjon  that  the  designated  exem^ 

tions^aia  appropijaia. 


Be  sure  to  eater  the  telephone  and  fax  number  and  e-mail  address  of 
die  authorized  rqiresentative.  Also,  in  item  I4e.  please  enter  the  month, 
date,  and  four  (4)  digit  year  (e.g.,  12/12/2000)  in  the  dale  signed  field. 


If  *<  pliMtad  icsearcfc  activitict  involving  baman  subjects  are  cov- 
end  (am  cxetnpt),  complete  d»  remaining  parts  of  item  1 1  and  follow 

the  i^tttuctions  ■  PROTECTION  OF  HUMAN  SUBJECTS  IN 
RESKARCH"  aa«Jwd  to  this  form.  If  die  applicant  organization  has 
aa  afprovcd  Multiple  Project  AssurMce  of  Compliance  on  file  widi 
d»  (Itaos  Policy  sad  Ovenight  Staff  (GPOS),  U.S.  DepartsMtt  of 
Eda4atioa,  or  with  the  Office  for  Protection  from  Research  Risks 
(OP|R),  National  Inttiuies  of  Heahh.  U  S.  Department  of  Healdi  and 
Ha^  Sarvicaa,  that  covers  the  specifk  activity,  enter  the  Assurance 
number  in  item  1  lb  and  tfw  dais  of  approval  by  die  Insonitioaa]  R»- 


According  to  the  Papcrwoik  ReductJon  Act  of  1995,  no  persons  are 
required  in  ttspoad  to  a  collection  of  information  unless  such  collec- 
lioa  duplayt  a  valid  0MB  control  numbec  The  valid  OMB  control 
number  for  this  iafotmation  collection  is  lg75410(.  The  time  re- 
qnind  lo  complete  this  information  collection  it  ettimated  to  average 
bcrwaco  IS  ad  4S  minutes  per  response,  iachiding  the  time  to  review 

instractioiM,  search  existing  dau  resources,  gadier  the  dau  needed, 
and  complete  and  review  die  information  coDection.  If  yoa  have  any 
cammtaU  coaccmlag  the  accaracy  of  the  estimat«(s)  or  sogges* 
tioas  for  Improviag  this  foria,  please  write  to:  US.  Depaitment  of 
Education. Washington. DC. 20202-4651.  IfyoahavecomiacnUor 
coaccras  regarding  the  tta  tat  of  yoar  individaal  sabmissioa  of  this 
farm  wriu  dinctty  la:  Joyce  I.  Msyi.  Applicatiaa  Conool  Center, 
U.5.  Dcpaitmcat  of  Edocatioo.  7th  and  D  Streets,  S.W.  ROB-3,  Room 
3633. WashJngmn, DC  20202-4725. 


\ 
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PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 
(Attachment  to  ED  424) 


!?**-'.)ft^a««t»S**«-:J^wr-:«!^ 


*'''  ?-;'fl: W^y^?l5:  If 


*  «K>.^«^     Xt  -M   • 


Instracttont  to  AppHcaots  if  Retearch  ActiNI- 


'x^ 


ties  Involving  Hanun  SubJecU  ut  PUnned 


'w  ~.A^Ji:»  <. 


i2 


If  you  marked  item  11  on  dte  ^)plicatioD  "Yes"  and 
designated  exenq>tions  from  die  buman  subjects  rego- 
ladoos,  provide  sufficient  infonnation  in  die  applica- 
tion to  aUow  a  determinabon  that  the  designated  ex- 
empdons  are  ^jpropriate.  Research  involving  human 
subjects  daat  is  exenqx  from  die  regulations  is  discussed 
under  ILB.  '^Exemptions,'*  below. 

If  yoD  marked  Tes"  to  item  11  on  the  Face  Page,  and 
designated  no  exenq)ti(Mis  from  the  reguladons.  address 
die  following  sbc  points.  In  addition,  if  researdi  in- 
volving human  subjectt  will  take  place  at  collaborat- 
ing site(s)  or  other  performance  site(s).  provide  dus 
information  before  (focussing  die  sbi  points.  Although 
no  specific  page  limitation  ^iplies  to  dus  section  of 
the  application,  be  sucbinct.  Be  sure  to  provide  diis 
information  on  a  separate  page(s)  entiUed  "Protection 
ci  Human  Subjects  Attachment" 

(1)  Aovide  a  detailed  descriptiiM  of  die  proposed  in- 
volvement of  human  subjects.  Describe  ^  character- 
istics of  die  subject  population,  including  dieir  antici- 
pated number,  age  range,  and  bealdi  status.  Identify 
die  criteria  for  inchision  or  exchuion  of  any  subpopu- 
lation.  Explain  die  rationale  for  the  involvemeitt  of 
special  classes  of  subjects,  such  as  children,  children 
with  disabilities,  adults  with  disabilities,  persons  with 
mental  disabilities,  pregnant  women,  prisoners,  insti- 
mtiooalized  individuals,  or  others  who  are  likely  to  be 
vulnenble. 

(2)  Identify  die  sources  of  researdi  material  obtained 
from  individually  identifiable  living  human  subjects 
in  die  fonn  at  specimens,  recocda,  or  data.  Indicate 
wbedier  die  material  or  data  will  be  obtained  ^ledfi- 
cally  for  researdi  purposes  or  whether  «e  will  be  made 
(rf  existing  specimens,  recoida,  or  data. 

(3)  Describe  plans  for  die  recndtment  of  sobgects  and 
tlw  consent  proceJuies  to  be  fdlowed.  bichideitiedr- 
omstances  under  which  consent  will  be  sought  and 
obtained,  tAko  will  seek  it,  die  nature  of  die  informa- 
•ion  to  be  provided  to  prospective  subjects,  and  the 
method  of  documenting  consent  State  if  the  Institu- 
tional Review  Board  (IRB)  has  audiorized  a  modifica- 
tion or  waiver  of  die  elements  of  consent  or  die  le- 
<IuiRmcnt  for  documentation  of  consent 


'*< 


(4)  Describe  potential  risks  (physical,  psychological,  so- 
cial, legal,  or  odier)  and  assess  their  likelihood  and  seri- 
ousness. Where  appropriate,  describe  alternative  treat- 
ments and  procedures  that  might  be  advantageous  to  the 
subjects. 

(5)  Describe  the  procedures  for  protecting  against  or  mini, 
mizing  potential  risks,  including  risks  to  confidentiality, 
and  assess  their  likety  efTectrveoess.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary  medical  or  pro- 
fiessional  intervention  in  the  event  of  adverse  effects  to 
the  subjects.  Abo,  where  appropriate,  describe  the  provi- 
sions for  monitoring  the  data  collected  to  ensure  the  safety 
of  die  subjects. 

(6)  Discuss  vrby  the  risks  to  subjects  are  reasonable  in 
relation  to  the  anticipated  benefits  to  subjects  and  in  rela- 
tion to  tbe  importance  of  the  knowledge  that  may  reason- 
ably be  expected  to  result 


fbrmatloii  on  Researcli  Activities 


Ivyotvfng  Human  Sabjects 


A.  DcflnHtoaa. 

A  research  activity  involves  human  subjects  if  die  activ- 
ity is  research,  as  defined  in  the  Dq)artnient's  regulations, 
and  the  research  activity  will  involve  use  of  human  sub- 
jects, as  defined  in  the  regulations. 

— Is  It  a  rMcarch  actMty? 

The  ED  Regulations  for  tbe  Protection  of  Human  Sub- 
jects, Tide  34,  Code  of  Federal  Regulations,  Part  97,  de- 
fine research  as  "a  systematic  investigation,  including  re- 
seardi development,  testing  and  evaluation,  designed  to 
devekjp  or  contribute  to  generalizable  knowledge."  [fan 
activity  follows  a  deliberate  pbvt  whose  pirpose  it  lo  de- 
velop or  contribute  to  generaUiable  knowledge,  such  as 
an  exploratory  study  or  the  collection  of  data  to  test  a 
A)po^Msu,  if  ir  nesaorcA.  Activities  which  meet  dus  defi- 
nitioa  ctmstitute  research  whether  or  not  they  are  coih 
ducted  or  supported  under  a  program  which  is  considered 
research  for  other  purposes.  For  exaiople,  some  demon- 
stration and  service  programs  may  indude  research  ac- 
tivitiea. 
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—Is  it  a  hjuman  subject? 

The  regulations  define  human  subject  as  "a  bving  indi- 
vidual aboMt  whom  an  investigator  (whether  professional 
or  student)  conducting  research  obtains  (1)  data  through 
intervention  or  interaction  with  the  individual,  or  (2)  iden- 
tifiabFe  private  infonnation.**  (1)  If  an  activity  involves 
obtaining  ii^ormation  about  a  living  person  by  manipu- 
lating Aaiperson  or  that  person  >  environment,  as  might 
occur  when  a  new  instructional  uchnique  is  tested,  or  by 
communiaoting  or  interacting  with  the  individual,  as  oc- 
curs with  purveys  and  interviews,  the  definition  of  human 
subject  is  met  (2)  ^an  activity  involves  obtaining  pri- 
vate inforlnation  about  a  living  person  in  such  a  way  that 
the  inforrmtion  can  be  linked  to  that  individual  (the  iden- 
tity ofihe  fid>fect  is  or  may  be  readily  determined  by  the 
investigator  or  associated  with  the  information),  the  defi- 
nition of  human  subject  is  met  [Private  information  in- 
cludes in4>nnation  about  behavior  that  occurs  in  a  con- 
text in  which  an  individual  can  reasonably  expect  that  no 
observation  or  recording  is  taking  place,  and  infonnation 
which  haaibeen  provided  for  specific  purposes  by  an  indi- 
vidual an^  which  the  individual  can  reasonably  expect 
will  not  l)e  made  public  (for  example,  a  school  heaMi 
record).] 


B.  Exemptions. 

Research  {activities  in  which  the  only  invotveroent  of  hu- 
man subjects  will  be  in  one  or  more  of  the  following  six 
categoriei  of  exemptions  are  not  covered  by  the  regula- 
tions: 

(1)  Research  conducted  in  established  or  commonly  ac- 
cepted educational  settings,  involving  normal  educational 
practices,  such  as  (a)  research  on  regular  and  special  edu- 
cation inftructional  strategies,  or  (b)  research  on  the  ef- 
fixtiveness  of  or  the  comparison  among  instructional  tech- 
mijues,  c^iricula,  or  classroom  management  methods. 

(2)  Rescttch  involving  the  use  of  educational  tests  (cog- 
nitive, diagnostic,  qrtitude,  achievement),  survey  proce- 
dures, interview  procedures  or  c^servation  of  public  be- 
hivioi;  uttless:  (a)  infonnation  obtained  is  recorded  in  such 
a  iMntiyf  ^t  human  subjects  can  be  identified,  directly 
or  tfaroufh  identifiers  linked  to  die  subjects;  and  (b)  any 
diaclosuie  of  the  human  subjects'  responses  outside  the 
research  could  reasonably  place  the  subjects  at  risk  of 
criminal  or  dvil  liability  or  be  damaging  to  the  subjects' 
financial  standing,  employability,  or  reputation.  IfAa 
subjects  are  children,  this  exemption  applies  only  to  re- 
search btvoMng  educational  tests  or  observations  ef  pub- 


lic behavior  when  the  btvestigator(s)  do  nolparticipate  in 
the  aainties  being  obseltved.  [Children  are  defined  as 
persons  who  have  not  attained  the  legal  age  for  consent  to 
treatments  or  procedures  involved  in  the  research,  under 
the  applicable  law  or  jurisdiction  in  which  the  research  will 
be  conducted.] 

(3)  Research  involving  the  use  of  educational  tests  (cogni- 
tive, diagnostic,  qrtitude,  achievement),  survey  procedures, 
interview  procedures  or  observation  of  pvi)lic  behavior  that 
is  not  exempt  under  section  (2)  above,  if  the  human  sub- 
jects are  elected  or  appointed  public  officials  or  candidates 
fbrpublic  office;  or  federal  statute(s)  require(s)  without  ex- 
ception that  the  confidentiality  of  Ae  personally  identifi- 
able information  will  be  maintained  throughout  the  research 
and  Aereaftet 

(4)  Research  involving  the  collection  or  study  of  existing 
data,  documents,  records,  pathological  specimens,  or  diag- 
nostic specimens,  if  these  sources  are  publicly  available  or 
if  the  infonnation  is  recorded  by  the  investigator  in  a  man- 
ner that  subjects  cannot  be  identified,  directly  or  through 
identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  con- 
diKted  by  ot  subject  to  the  approval  of  department  or  agency 
heads,  and  which  are  designed  to  study,  evahiate,  or  other- 
wise examine:  (a)  pubUc  benefit  or  service  programs;  (b) 
procedures  for  obtaining  benefits  or  services  under  those 
programs;  (c)  possible  changes  in  or  alternatives  to  those 
programs  or  procedures;  or  (d)  possible  changes  in  meth- 
ods or  levels  of  payment  for  benefits  or  services  under  those 
programs. 

(6)  Taste  and  food  quality  evaluation  and  consximer  accep- 
tance smdies,  (a)  if  wholesome  foods  widiout  additives  are 
consumed  or  (b)  if  a  food  is  consumed  that  contains  a  food 
ingredient  at  or  below  the  level  and  for  a  use  found  to  be 
safe,  or  agricultural  chemical  or  environmental  contami- 
nant at  or  below  the  level  found  to  be  safe,  by  the  Food  and 
Drug  Administration  or  approved  by  die  Environmental  Pro- 
tection Agency  or  die  Food  Safety  and  In^)ecti(Hi  Service 
of  die  U.S  DqMrtment  of  Agriculture.' 

Cities  of  the  D^artment  of  Education  k  Regulations  for 
the  Protection  of  Human  Subjects,  34  CFR  Fart  97  and 
oAer pertinent  materials  on  the  protection  of  human  sub- 
jects In  research  are  available  f^m  the  Grants  Policy  and 
Oversight  Staff (GPOS)  Office  of  ike  Chief  Financial  and 
Chief  Information  Officer,  US.  D^artment  of  Educa- 
tion, Washington,  D.C,  teltphone:  (292)  709-9263,  and 
on  ike  US.  Department  of  Education  k  Prouction  of  Hu- 
man Subjects  bi  Research  Web  Site  at  http://ocfo.e±gov/ 
huimansub.h^n. 
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Public  raporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  13  to  22  hours  per 
response,  with  an  average  of  17.6  hours,  including  the  time  for  reviewing  Instnictions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completiiH)  end  reviewing  the 
collection  of  information.  Send  comments  regarding  this  burden  estinute  or  any  other  aspect  of  this 
collection  of  inforn^tion,  irKluding  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education.  Inforrrtation  Management  and  Compliance  Division,  Washington,  D.C.  20202-4651;  and  the 
Offtceof  Management  and  Budget.  Paperwork  Reduction  Project  1875-0102,  Washington,  D.C.  20503. 

INSTRUCTIONS  FOR  ED  FORM  NO.  524 


General  Instmetions 


This  form  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.  Unless  directed  otherwise,  provide 
the  same  budget  information  for  each  year  of 
the  mMlti-year  fundirni  request.  Pay  attention 
to  applicable  program  specific  instructions,  if 
attachpd. 


T 


Saetion  A  -  Budget  Summanr 
S   Dftoartment  of  Education  Funds 


All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  ^-11,  cotunuM  (a)-(e):  For  each  project 
year  far  which  funding  is  requested,  show  the 
total  MTKHjnt  requested  for  each  applicable 
budget  category. 

Lines  1-11.  column  (f):  Show  the  multi-year 
total  for  each  budget  category.   If  funding  is 
requested  for  only  one  project  year,  leave  this 
column  blank. 


4, 


Line  12.  columns  (a)-(e):  Show  the  total 
budget  request  for  each  project  year  for  which 
fundinJB  is  requested. 

Une  12,  column  (f):  Show  the  total  anrKHint 
requested  for  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

«{itrtinn  B  -  Budget  Summary 
Nnrufmaaral  Fundi 

If  you  are  required  to  provide  or  volunteer  to 
proviae  matching  funds  or  other  norvFederal 
resouaces  to  the  project,  these  shoukl  be 
shown  for  each  applicable  budget  cetegory  on 
lines  1-11  of  Section  B. 


Unas  1-11,  columns  (a)-(e):  For  each  project 
year  for  which  matchir)g  funds  or  other 
contributions  are  provided,  show  the  total 
contribution  for  each  applicable  budget 
cetegory. 

Unee  1*11.  column  (f):  Show  the  multi-year 
total  for  eech  budget  category.   If  non-Federal 
contributions  are  provided  for  only  one  year, 
leave  this  column  blar^. 

Line  12.  columns  (al-(e):  Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Une  12.  column  (f):  Show  the  total  amount  to 
be  contributed  for  all  years  of  the  multi-year 
project.   If  non-Federal  contributions  are 
provided  for  only  one  year,  leave  this  space 
blank. 

Section  C  -  Other  Budget  Information 

Pay  attention  to  applicable  propram  specific 

instmetions.  if  attached. 

1 .  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

2.  if  applicable  to  this  program,  enter  the  type 
of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect  durir^) 
the  furvjing  period.  In  addition,  enter  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect 
expense. 

3.  If  applicable  to  this  program,  provide  the 
rate  and  base  on  which  fringe  benefits  are 
calculated. 

4.  Provide  other  explanations  or  comments 
you  deem  necessary. 


PARTICIPANT  DATA 

Note:  This  form  must  be  completed  by  applicants  under  the  following  programs: 

•  Teachers  and  Personnel  Grants  Program 

•  Career  Ladder  Program 

•  Training  for  all  Teachers  Program 

Estimated  number  of  anticipated  participants  in  each  of  the  following  three  categories  per  year 


Preservice  Teachers 


Inservice  Teachers 


Other  Type  of  Educational  Personnel 
(Specify  type  below) 


Degree  level  (if  applicable) 

Certification  Type 

Languages  of  Participants 
(other  than  English) 


Training  for  all  Teachers  Program  applicants  may  not  necessarily  anticipate  providing  services  to 
participants  during  the  grant  period.  If  this  is  the  case  indicate  NA  in  the  "anticipated 
participants"  categories  above. 


c 
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PROJECT  DOCUMENTATION 

Note:  iubmit  the  appropriate  documents  and  information  as  specified  below  for  the  following 
programs. 


Teachers  and  Personnel  Grants  Program 
Career  Ladder  Program 
Training  for  All  Teachers  Program 


Sectioi  I A 

A  copy  of  the  applicant's  transmittal  letter  requesting  the  appropriate  State  educational  agency  to 
commit  on  the  application. 


Section  B 


r 


If  applicable,  identify  on  the  line  below  the  Empowerment  Zone,  Supplemental  Zone,  or 
Enterprise  Community  that  the  proposed  project  will  serve. 

(See  the  competitive  priority  and  the  list  of  designated  Empowerment  Zones  in  previous  sections 
of  this  application  package.) 
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PROGRAM  ASSURANCES 


Note:  The  authorizing  statute  requires  applicants  under  certain  programs  to  provide  assurances. 
These  assurances  are  specified  below  under  the  relevant  programs.  If  your  implication  pertains  to 
any  of  these  programs,  this  fonn  must  be  completed. 

As  the  duly  authorized  representative  of  the  ^plicant,  I  certify  that  the  applicant,  in  regard  to  the 
program  relevant  to  this  ^plication: 


•  Teachers  and  Personnel  Grants 

•  Career  Ladder  Program 

•  Training  for  All  Teachers 

Will  include,  if  applicable,  as  part  of  the  project  implementing  a  master's  (m-  doctoral-level 
program,  a  training  practicum  in  a  local  school  program  serving  children  and  youth  of  limited 
English  proficiency. 
(Authority:  20  U.S.C.  7426(gX3) 

Authorized  Representative  Sign^ure: 
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ASSURANCES-  NON-CONSTRUCTIOM  PROGRAMS 

I  Oittia  of  thMe  auuiwcc  may  doI  be  .pplk^ble  lo  your  projert  or  prognin.  If  you  htve  quertioiu.  ple»K  oonUct 
tbe  twardin«  ifeocy.  Further,  certain  Federml  awudins  •ccaciea  may  requiw  ippBcanU  to  certify  to  additioiMl 
uwfuoet.  If  Meh  « the  cue.  you  win  be  noUfied. 

f^  rtia  Aah,  |nth»"">^  repreMinUtive  of  the  »ppBcMr  1  certiN  thif  ttlff  limficanl: 


1.  Bm  die  kpl  auhority  to  apply  for  Federal  ttfltrtuioe. 
and  the  jaatkutional.  managerial  and  financial 
wpability  Onduding  Atnda  sufficient  to  pay  tbe  noa- 
fadanl  than  of  project  eo«a)  to  enaure  proper 
^lannkig.  management,  and  completion  of  tbe  project 
deacrftwd  in  Ihia  applicatioo. 

2.  WiD  give  tbe  aiMrding  agency,  die  Comptroller 
General  of  tbe  United  State*,  and  if  appropriau,  the 
SMB.  tfiiough  any  authorized  repreaentative,  aooeaa  to 
«d  te  right  to  examine  all  recorda,  booki,  papen.  or 
4ocumcaU  iclaied  to  the  award;  and  will  catabliab  a 
fioper  locaunlkig  ty«em  in  accordance  with  genetmlly 
accepted  accounting  itandarda  or  agency  directiveo. 

3.  WtU  eatabliih  ufcguarda  to  prohibit  employeei  from 
•ling  their  poaitioni  for  a  putpoae  that  oonstitutea  or 
presenu  the  appearance  of  penonal  or  organizational 
inflict  of  intereat.  or  penonal  gain. 

4.  Will  initiato  and  complete  the  woifc  within  the 
applicable  lime  frame  after  receipt  of  approval  of  the 
•warding  agency. 

5  WtU  eon^  with  die  Intergovemmenul  Peraonnel  Ad 
Of  1970  (42  U.S.C.  II47M-4743)  relating  to 
prcacribed  Mandarda  for  merit  tystcms  for  programa 
funded  under  one  of  die  nineteen  ttatuica  or 
regulationa  specified  in  Appendix  A  of  0PM 'i 
Sundarda  for  a  Merit  System  of  Personnel 
Administration  (3  C.F.R.  900,  Subpart  F). 

6.  Will  comply  widi  aU  Federal  statuica  relating  to 
noodiscrinunation.  Tbeae  include  but  are  not  limited 
lo:  (a)  Title  VI  of  the  CtvU  Righu  Act  of  1964  (P.L. 
|n>3S2)  which  prohibiu  diacriminalion  on  the  basia  of 
Inee.  color  or  national  origin;  (b)  Ttk  DC  of  the 
B4wcatioa  Ameadmento  ef  1972.  aa  amended  (20 
U  J.C  HIMM03,  Md  105-1616).  which  prokMa 
en  die  baaii  of  sex;  (c)  Sediaa  504  of 
Ast  of  1973.  aa  awsn^ad  (29  U.S.C. 
§794).  w«Mii  pfoWbita  diaerimination  on  the  beaia  of 
W  the  Ay  Diarriminatinn  Aat  of  1975.  ■■ 
(42  U.S.C.  H  6101-6107).  wbtch  proMbte 
Ml  *c  baaii  of  •#•:(•)  ito  Drug  Abuae 
Tiinr—  AM  of  1972  (f  .L.  92^255).  aa 
r*-«"«g Iff  iiundiairir'-"-'*"  —  '^ *^*'*  "^ 
(1)  »c  Cowpsehaniiua  Afcahal  Abuae  and 
PRvcMio*.  Triifit  and  ■abahiTitariwi 
AM  of  1970  (PL.  91-616).  M  MMndad.  rM^  to 

akobofam;  (O  H  523  Md  527  nf**  PiMe  ttaOk 
Smee  Aat  of  1912  (42  U  J.C.  290  M-3  and  290  » 
2).  aa  ifiilrd.  rdaiine  t»  iiunMitii>y  •f  aleofcol 


M  WMided,  relating  to  non-discrimination  in  the  ule. 
rental  or  financing  of  bousing;  (0  any  other 
nondiscrimination  provisions  in  the  specific  statute(s) 
imdcr  which  spplicatjon  for  Federal  assistance  is  being 
made;  and  (j)  the  requiremenU  of  any  odier 
nondiacrimination  statule(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  haa  already  complied,  with  die 
lequiremeou  of  Titles  n  and  01  of  die  Uniform 
Relocation  Assistance  and  Real  Property  Acquisition 
Fy>bciea  Act  of  1970  (P.L.  91-646)  which  provide  for 
fiiir  and  equitable  treatment  of  persona  displaced  or 
whose  property  is  acquired  as  a  reault  of  Federal  or 
federally  assisted  programs.  These  requiremenU  apply 
to  all  interesu  in  real  property  acquired  for  project 
puipoaea  regardleu  of  Federal  participation  in 
purchasea. 

I.  Will  comply  widi  die  provisions  of  die  Hatch  Act  (S 
U.S.C.  H1501-150S  and  7324-7328)  which  limit  the 
political  activities  of  employees  whose  principal 
employment  activitiea  are  funded  in  whole  or  in  part 
widi  Federal  fimds. 

9.  Will  comply,  aa  applicable,  with  the  provisions  of  die 
DavU-Bacon  Act  (40  U.S.C.  S|276*  to  276a-7),  die 
Copeland  Act  (40  U.S.C.  i276c  and  IS  U.S.C.  ||874) 
and  die  Contract  Work  Houn  and  Safety  Standarda 
Act  (40  U.S.C.  H  327-333).  regarding  labor  standarda 
for  federaUy  auisted  construction  suliagreementa. 

10.  Will  oomply,  if  applicable,  widi  Oood  insurwioe 
purchaae  requiremenU  of  Sectioti  102(a)  of  Uie  Flood 
Diaaster  Protection  Act  of  1973  (P.L.  93-234)  which 
requirea  recipienU  in  a  special  flood  hazard  area  to 
paiticipale  in  die  program  and  to  purchaae  flood 

» if  dM  total  eoat  of  insurable  eonatnidion  and 
lia  $10,000  or  note. 

11.  Win  oomply  widi  oovironmeatol  standards  uMdi 
■ay  be  praaeribed  pursuaot  to  dM  following:  (a) 

I  of  eaviroanienial  quality  oootrol  meaaurea 
rdw National  Bavironnienta]  Policy  Aet  of  1969 
(P.L.  91-190)  and  Executive  Order  (EO)  11514;  (b) 
■olaSealiea  of  violatinf  facilitiaa  punuaat  to 
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12. 


EO  1 173t;  (c)  protedioo  of  wetlands  puisuant  to 
EO  11990;  (d)  evaluatioa  of  flood  hazuds  'm 
floodplaint  in  aocordAnoe  wkh  EO  119tt;  (^ 
uiunnoe  of  project  oootittency  with  the 
approved  State  management  program  developed 
under  the  Coaatal  Zone  Management  Act  of  1972 
(16  U.S.C.  II 1431  CI  seq);  (0  eonfoimity  of 
Federal  actions  to  State  (Clear  Aii) 
In^iementation  Plans  under  Section  176(c)  of  die 
Clear  Air  Act  of  19SS.  as  amended  (42  U.S.C. 
7401  ct  seq.);  (g)  protection  of  underground 
souroea  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974,  as  amended,  (P.L. 
93-S23);  and  (h)  protection  of  endangered  species 
under  the  Endangered  Species  Act  of  1973,  as 
amended.  (P.L.  93-20S). 

Will  comply  with  the  Wild  and  Scenic  Riven  Act 
of  1968  (16  U.S.C.  111271  et  leq)  reUtod  to 
protecting  components  or  potential  components  of 
the  national  wUd  and  scenic  rivers  system. 


15.  WiO  comply  with  the  Laboratory  Animal  Wellkre 
Act  of  1966  (PL.  89-344,  as  amended,  7  U.S.C. 
2131  et  seq.)  peruining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported 
by  this  award  of  asiistance. 

16.  WiO  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C  {|  4801  et  seq.) 
which  prohibiu  the  use  of  lead  based  paint  in 
constructioo  or  rehabilitation  of  residoice 
structures. 

17.  Win  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  aU  applicable  requiremcnu  of 
all  other  Federal  laws,  executive  orders, 
regulations  and  policies  governing  this  program. 


13.  Will  aasist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C-  470).  EO  11593  (identification  and 
protectioa  of  historic  propeities).  and  the 
Archaeok>gieal  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  469a-l  et  seq.). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjecu  invoked  in  research, 
development,  and  related  activitiea  supported  by 
this  award  of  assistance. 


Signature  of  Authorized  Certifying  Official 


A^licant  Organization 


r«k 


Date  Submitted 


4232 


Federal  Register /Vol.  64,  No.  17 /Wednesday.  January  27,  1999 /Notices 


cwmncATiOMS  rcoapwno  lobbywo;  debarmcmt.  suspension  and  other 

RESPONSIBIUTY  MATTERS;  AND  DRUOFREE  WORKPLACE  REQUIREMENTS 

SSdJSiS  ilSSSnltorjto^^^        md  Gomnmtht^M*  Km^mm^  for  Dru»^'^  Wort^toc.  (Gi»fji).-  Th. 


1.  LOBtVMO 

As  iw)uir««  by  SMton  13».  Tito  31  aTft*  U  S.  Co*.  VMl 
inpl«n«itod*  34  CFRPwtW.  tor  ?•»•«»  •ntoHnfl  Wo  • 
owl  or  oQOfMnlvo  agraotiMm  ovw  $100,000.  ■•  <MMd  «  34 
OFRPMt  12.  SodioM  82.105  ond  82.1 10.  «io  appic««  MrtiNo 


(a)  NoFo«oral 


I  fcin*  hovo  boon  poM  or  «■  bo 
^  by  or  on  boMT  oTtho  iwdonifMd,  to  ony  pofoon  tor 
Mtooncwfl  or  ottwnplng  to  Muonco  on  oMcor  or  omptayoo  of 
«w  igoney.  0  Mombor  or  Congrooo.  on  olieor  or  omptoyoo  o# 
Conoooo.  or  on  omotoyoo  or  0  Mombor  of  Congnoo  to 
coMMcfeo  ««h  too  mM«  or  ony  Fodoril  gronilho  ofltoftog 
(ntooronyceoporotooogroomont.  and  too  oHtorwton. 

conlnuo—n.  fonow<to.  '""•"^'^J^^y^*'*''""  "*  "^ 
Fotfwol  flrto*  or  cooportoM  oflfoomont 

(b)  »onylUndiO«hortoonFodofOloppfopitotod*in*M(i« 
boon  ptod  or  wl  bo  poM  to  any  poTMn  for  Muonong  or 
■aomplng  to  influonoo  on  ollicor  Of  omptoyoo  of  any  agoney.  a 
Mambof  5  Congrooa.  on  oWcof  Of  ornptoyoo  or  Congroio.  or  an 
amptoyoo  or  a  Montoor  or  Congrooa  in  connodion  \Mto  ttM 
Fodom  gf»nt  or  eooporalwo  ogroomont.  too  undonignod  ahal 
cemptoto  «nd  oubmK  Stondord  Form  •  UX. 'OiMtooufo  Form  to 
Roport  Lo^bytog.' in  accordonco  w4to  ito  inotrudiono; 

(c)  Tbo  undof«gnod  ahol  roquiro  toot  too  tonguogo  of  toto 
conMcafiott  bo  indudod  in  too  oiMord  documonto  for  il 
•ubawardi  ot  al  ton  (indudktg  aubgronto.  controcto  undor 
granto  «^  cooporaMvo  agroomonto,  and  aubcontracto)  and  to« 
ri  aubroe^ionto  ahol  coflify  and  dadoao  occofdtoflfy. 


2.  OeSARMCNT.  SUSPENSION.  AND  OTHER 
RESPONSiBUJTY  MATTERS 

Aa  raquNd  by  Exacu»«  Ordor  12549.  Oobonnont  and 
Suaponaidn.  and  imptomontod  at  34  CFR  Part  85.  tar 
preopodUo  parfciponto  In  primaiy  eovorod  franoactona.  00 
datoiad  01 34  CFR  Part  65,  Sodtona  85.105  and  85.1 10- 


^  TM  8||piCCflt 


toallandtopdndpaK 


(a)  Afo  n4t  proaonly  dobarrad,  auapondod.  propoood  tar 
dabonnoiK,  dadarod  inoigMo,  or  vekjntody  oxdMdod  from 
eeworod  ttonaodtona  by  «ty  Fodom  daportmont  or  agoncy. 

(b)  Hawo  oot  witoto  a  torao-yoor  poftod  procotfng  toii  applcadon 
baon  con«idod  or  or  had  a  dv«  judgomont  rondorod  ogainit 
toom  tar  »ommtaaion  or  fraud  or  0  citoiinai  orronao  in  connodton 
«»  oMatotog,  attamptng  to  obtoto,  or  portbrming  a  pubic 
(FadanI,  Stoto,  or  tocoO  tonoadion  or  contrad  undor  0  puble 
tanwdiqn,  vtotatton  or  Fodoral  or  Stoto  anttruol  otolutoa  or 
cemmiaaton  or  ambozztofflont.  tooft,  torgory.  bdbory,  taWHcdton 
or  doatojdton  or  rocorda,  making  tabo  atatomonto,  or  racoMng 
toolan  pr^porty. 


(c  y^  net  prooonly  todktod  tar  or  otttora^M  eitoiinaiy  or  dviy 
diargod  by  a  govommontal  onlily  (Fodofol.  State,  or  tocaO  wMi 
commiaaion  or  any  or  toa  oTTonaoa  anumoratod  in  paragraph 
(IXb)  orihiB  cortMcaloA;  and 

(d)  Hawo  not  w«Hn  a  ttuao-yoor  ported  procodtog  tola  appfctfton 
had  ono  or  mora  pubie  tronoadion  (Fadarai.  State,  ar  tocai) 
ltafcauaoordo«ou>;ond 


B.  Whorotoooppicantlaunabtatocartl^toonyeftho 
atotomonto  to  tola  cortMcabon,  ho  or  aho  ahal  altad)  an 
aspianaion  to  toto  oppicafon. 


3.  ORUO^REE  WORKPLACE 
(GRANTEES  OTHER  THAN  MOMOUALS) 

M  raquirad  by  too  Dnjg-Froo  Workptaco  Ad  of  1988.  and 
toiptemontod  at  34  CFR  Part  85.  Subpart  F.  for  grantooa.  M 
Minod  d  34  CFR  Port  85.  Sodiona  85.605  and  85.810  - 

A  ThoapplcantcartMaathatlwSorw«contoMOtopiowidaa 
drug-Aao  woikptoco  by: 

(a)  PubioNng  0  otatomont  noMying  ompioyooa  toot  too  unloMM 
manutadufo.  dtetributon,  dtoponaing.  poaoaaaion.  or  uoo  or  o. 
contoilod  aubotanca  ia  prohibKod  in  tho  grantooa  workptoco  and 
apodfytog  too  adkMW  toat  vMi  bo  takon  ogoinot  amployooa  tar 
vioiabon  oraudi  prohibllion; 


(b)  Eatabiahing  an  on-going  Aug-Troo  mtm< 
toform  omptoyaoa  about- 


pragrom  to 


(1)  Tho  dangaro  or  drug  obuao  in  too  workptaco; 

(2)  Tho  granlaa'a  polcy  or  maintointog  a  dnjg^oo  woikptoea; 


P)  Any  avaiabto  drug  counaoing.  rohabittation.  and  amployoo 
aaaiatanca  programa;  and 

(4)  Tho  ponaMoo  toat  may  bo  toipoood  upon  omptoyooa  tar  drug 
I  vtotalona  oocuntog  to  too  woikptaoo! 


(c)  Maktog  I  a  roquiromont  toai  oadi  omptoyaa  to  ba  ongagod  n 
toa  poiformanca  or  tho  grant  ba  gwon  a  copy  of  too  atatoffiont 
loquirad  by  pwagraph  (a); 

(d)  Notiiytog  too  ompioyoo  to  tho  atalomont  roquirod  by 
paragraph  (a)  toat.  aa  a  cendMon  or  omploymonl  undor  too 
granL  too  ompioyoo  wit 

(1 )  Abida  by  too  tarma  or  too  atalamont  and 

(2)  NoHy  tha  omptoyor  in  wrNIng  or  hia  or  hor  conviction  for  a 
viclBlion  or  a  criminal  drug  atatute  occurring  in  too  workptaco  no 
latar  toan  flva  catandar  dayt  altar  auch  conMdion; 
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(•)  NoWying  tfM  a0«ncy.  In  wrMng,  wWiin  1 0  ctttnit/  dayt  altor 
raccMnfl  nofe*  under  •ubparagraptt  (dX2)  from  an  wnpioyM  or 
otfMfwiMroeoMng  actual  notfco  of  ouch  cofMtelon.  Emptoyart 
or  cenvictad  amployaaa  muat  provida  notfca,  indudng  poaiBon 
«a,  to:  Diractor,  Granti  Poicy  and  Ovaraight  Stiff,  U.S. 
Oapartmant  of  EducaBon,  600  Indapandanca  Avanua,  S.W. 
(Room  3652. 6SA  Ragional  Odea  BuMlnfl  No.  3).  Waahington. 
DC  20202-4246.  Nolica  ahal  induda  tha  idanlMealion 
numba((a)  of  aaeh  affaclad  grant 

(0  TaUng  ona  oftha  Mowing  aettona,  wRNn  30  calandar  day*  of 
racaMng  noltea  undaraubparagraph  (dX2).  ■*M\  raapartto  any 
ampioyaa  who  ia  ao  oom4etad> 

(1)  Tatdng  approprMa  pamonnal  acSon  againatauch  an 
amployaa.  up  to  and  inciudh>g  tarminalion.  conaiatant  w«h  Iha 
raquiramanti  of  t>a  RahabHabon  Ad  of  1073.  aa  amandad;  or 

(2)  Raquiring  aueh  amptoyaa  to  partidpato  aMatectorty  in  a 
drug  abuaa  aaaictanea  or  rahabitatton  program  approvad  for 
auch  purpoaaa  by  a  Fadaral,  Stoto,  or  tocal  haaRh,  tow 
anfercamam,  or  olhar  appropitoto  aganey. 

(g)  Making  a  good  faith  affort  to  continua  to  maintain  a 
dnig^raa  worlcpiaca  through  impierntnuton  of  paragrapha 
(•).(b).(e).(d).{a).and(t). 

B.  Thagrantaamayinaartintha«pacapro\Madbal(Mvtha 
aito(a)  tar  tha  parformanca  of  work  dona  in  connaction  wMi  Iha 
!  grant 


Ptaca  of  Parformanca  (Straat  addraaa.  dly,  county,  atato.  ap 
cod^ 


Chacfc  ( ]  iftharaaraworkplacaaonflathataranotMantiliad 
hara. 


DRUO-FRCE  WORKPLACE 
(GRANTEES  WHO  ARE  MDfVIOUAL^ 

Aa  raquirad  by  Iha  Dnjg-Fraa  Workplace  Act  of  1 M6.  and 
Imptamantad  at  34  CFR  Part  85.  Subpart  F.  tor  granlaaa,  aa 
dalinad  at  34  CFR  Part  B5,  Sadiona  85.605  and  85  610- 

A  Aa  a  coTKMon  of  Iha  grant,  I  certify  that  I  wl  not  ansaga  In 
tia  untoMAi  manufactura.  datilbutton,  tteparwins,  pouaaaion. 
or  uaa  of  a  controlad  aubatanca  in  conducting  any  adMty  wNh 
tfta  grant  and 

B.  VeonvictadefacilminaidnigoffknaaraauMngftoma 
vioMon  occurring  during  tha  cor>duct  of  any  gnrti  acUvRy,  I  wS 
raport  Ifta  conviclton,  in  wrtOng,  within  10  calandardayaoftha 
coriMCtion,  to:  Diractor,  Granta  Poicy  and  Ovaraight  Staff, 
Oapartmant  of  Education,  600  Indapandanca  Avanua,  S  W. 
(Room  3652.  GSA  Ragk>nal  OfRca  Buidk>g  No  3).  Waahngtoa 
DC  20202-4248.  Notica  shal  induda  Iha  idanliAcaton 
numbarta)  of  aach  affactad  grant 


Aa  tha  duly  authorizad  rapraaantatfva  of  tt>a  appicant  I  haraby  cardfy  that  Iha  appicant  vmI  comply  with  tha  abova  cartncatena. 


NAME  OF  APP  UCANT 


PR/AWARO  NUMBER  AND  /  OR  PROJECT  NAME 


PRINT20  NAME  ANO  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE  DATE 


\ 


EOM401I 
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CwtHlMtion  Rtgarding  Debanmnl.  Suspension,  InsWglbty  and 
VotoiUry  ExchisJon  -  Lowsr  Ttar  Covsrsd  Transactions 


TT*  owttteadonto  rsqulrad  by  «w  0«partinani  or  Educabon  regtMions 
for  ■■  loMT  ttor  trinsacltons  mosttng  »«•  thrashoU  and  Uar  rsquiTMnanis 

Inamicaons  fo«  CailMcalion 

t.  •yalgnir«mdaub)n«ngW*propoaal.fia 
praapactiM  kMNrHar  pailieipani  la  prowfclns  Ita 
cartifcaBonaat  am  baton*. 

2.  TI«cartMc««DnkiWaeiMa»laamaMalrapraaanManoriHlupen 
iwaaptaGadwhsnMstranaadionwwoniaradlnla.  ITIIb 


EneuOva  Ordar  12548, 
at  Sacdon  85.110. 


Dabarmani  and  Suapanaion.  34  CFR  Part  8S, 


6.  ThaproapacavaloiMraarpartidpaniAjrttMragraaabyaubmltingAia 
propoaal  IM I  wfl  includa  tlM  dausa  tMad 'Cartificakion  Ragardino 
Oabarmanl.  Suapanaien.  InaloUKy.  "f^  Volunlary  EwkMion-UiMarTlar 
Cou^iad  Ti  m  ii  attlcina.' 

wMtout  modWealian,  In  al  loiwar  tiar  eovarad  tranaacUona  and  m  al 
k  for  toarar  tiar  omarad  tranaaedona. 


randaiad  an  arroMoua  oartMcabon,  m 
addHon  la  ottiar  ramadtoa  avaiabia  to  Vta  Fadaral  Oowanwnanl,  tw 
dapvtmam  or  a^Mwy  wM  wNch  Ma  tanaactfon  odginatod  may  puraua 
,  InckidbiQi 


1  Thai 

node*  to  •«  parion  to  wNch  Ma  propoaal  ia  aubmliad  If  at  ary  timo  Iha 
prqaaacM»alo>wrtlaf  p^ticipanttoamatfMttaoartincattonwwaarronaoua 

tbyraaaonofi^ 


4.  Tltotom»*cdMaradtrinaae«on."dabanad.*'aoapandad.-1nalgfcla.' 
rdar  eowardd  »anaacden,"partidpanl."  paraon."pnmary  coworad 
'  *  piMp^*  prapoaai.*  and  \atuntorly  ndudad.*  aa  uaad  In 


7.  ApaitlclpantlnaooMaradlranaacMoninayralyuponacartWcationofa 
presp>cB»a  parlidpant  In  a  lowar  ttar  covarad  tranaactton  that  I  ia  not 
dabarrad.  auapandad.  Ina%^.  or  volunlarly  axcludad  from  tha  covarad 
tranaactton,  untoaa  I 

iBWwa  that  »a  oartWcadon  la  arronacga.  A  partidpani  may  dacido  ttw 
malttod  ««d  fraquancy  by  iwttich  I  datarminaa  Iha  aUgUay  of  la 
princlpala.  Each  paitieipafit  may  but  la  not  raquirad  to.  chaefc  ttia 
Nanpfocmnwfd  LhL 

•.  fMNngoortalnadlnVwforagolnoahalbaeonatniadtoraquIra 
aalabSahnwnt  of  a  ayslam  of  racorda  in  ordar  to  randar  In  good  Mh  tha 
cattMcaUon  raqulrad  by  Ma  elauaa.  Thatowwtodga 
and  mformadon  of  a  participant  la  not  raqulrad  to  aacaad  that  «Mch  la 
Ibya  pnidant  parson  In  tha  ordnaiy  couraa  of 


aal  out  m  ttw  DaHnUona  and  Coworago  aacttona  of  niaa  imptamanUng 
EaacutlwaOrdar  12540.  You  may  oortact  tha  paraon  to  which  ttiia 
lla  aubnMiad  tor  aaaiatanca  m  obtaining  a  copy  a<  thoaa 


S.  Tha  praapacP^  wmt  oar 


^by  aubmttng  Viia 
I  ttwt.  aftouid  ttw  prapoaad  ooMrad  Iranaactian  ba  antarad  Into.  I 
ahal  not  krww<n|(ya>«ar  into  any  lowarltoromafad  tranaactton  ««h  a 
paraon  who  ia  dtbanad,  auapandad.  dadarad  mafigMa.  or  voluntorthr 
I  ifoni  pvHdfMQBn  n  w  nwwi 

I  aulhartnd  by  ttw  daparttnaid  or  agincy  ««h  iNhich 


0.  Eaeapt  far  tranaacttonaauttwrteadundar  paragraphs  of  thoaa 
inabucttoTM.  If  a  participant  in  a  covarad  tnnaaetton  Imowingiy  antora  into 
a  loiMar  liar  ooMrad  tranaactton  «Hth  a  parson  «^  la 
■uMMTvlad  dahaiTad  naSoMa  or  voluniarlv  aadudad  from  oarticioatian 
VI  vw  wiMCiion,  w\  mootoon  w  Otiiir  rwTwim  ■vmdw  n  mt  rvuvis 

orioinatod  may  purtua  avaiabia  ramadiaa,  Including  auapanalon  and/or 


0)  T)» 


Cam      I  ,  h  -  -^  a  »t 

■or  tMoannare, 

to 


I,  by  aubmiaatan  of  ttito  prapoaai.  that  nathar  I  nor  la  prindpato  ara  praaanOy 
or  valuniarfy  todudad  tarn  partldpatton  In  ttda  banoaetton  by  wiy  Fadarri 


dapartmani  or  dQancy. 


to  oartHy  to  any  of  ttta 


n  w  oamcaaon,  aucn  proapacwva  paraaparm  wi  aaacn 


NMSOTA^JCANT 


PK/AWARO  NUMBER  ANOOR  PROJECT  »MyC 


PRMTCO  NAME  AND  TTTl£  Of  AUTHORIZEO  REPR£SENTATI\« 


MQtMTURt 


OATI 


fO  IMm4, 9110  ffliftMad  GC»400  0IEV.ia«Q.  iMsll  ii 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

ConylM*  this  femi  to  «mIom  tobbying  aelivHiM  pumMnt  to  31  U.t.C  1362 


1.      Tw  sf  F«d*ral  Aetl«n: 
•.  eentraet 

grant 
».  eeep«rativ«  •grawTwnt 
d.  lean 

a.  loan  guarantaa 
f .  loan  Inaurawca 


2.      ttatui  •(  Fstfsrai  Action: 
I.  bid/offof/vpKeoilon 
Mtial  award 
peat-award 


,      waiua 


4.      Nama  and  Addrooa  of  fUportinfl  Endtr- 
D     Prima  O      Subawardaa 

Tlar ,  Kknoym: 


Cangroaaional  Platrlct,  If  known: 
%.      Fodaral  Dapartmant/Aganay; 


•.      Padaral  Aedon  Nuinbor.  if  known: 


9*  ^^Wjport typ#! 
I~|   a.  irvtial  filing 
I        I  b.  matarial  ehanga 

Par  Matortal  Chang*  Only. 

yoar viiMi%m  __ 

data  of  lot  roport 


t.       N  lUpordng  Endty  in  No.4  ia  tubawardoa.  Entar 
Nam*  and  Addraaa  of  Prima: 


Congr— flonai  Dtatrict.  If  known: 


1.      Podarai  Program  Namo/Doacriptlon: 


CPDA  Nuwbof .  If  appHc9bh: 


•.      Award  Amount,  if  known: 
•    


10.     a.  Nama  and  Addross  of  Lobbying  Endty  lUgiatrant  b.  b>dividual«  Parferming  Sorvieoa  {including  •ddrmss  If 


(if  individual,  lost  nwno,  fint  nomo.  MO: 


difforant  horn  No.  tOol 
timt  nmmt,  fmt  nom^.  MO; 


<1.  Amawit  bI  Paymawt  fc*ac*  aO  rtar  upp^j. 

i  D  anual         D  niamiad 


I  Payiiiant  Mac*  o#  tftaf  lyMf' 


b.  iipliiiid.  nioufy: 


ituia 


»alua 


S%.  Typo  of  Paymawt  W^aclr  aO  th%i  wpPfli 


a.  fotaiwor 

b.  wiia  tinio  foo 


«.  toirwaioH 


d.  cowtiwgant  foo 
o.  dofowod 


f.  othar;  ipacifyi 


14.  lilaf  Baawiplien  ef  >ai>icoa  Paifwmad  ai  lo  bo  Porfuiiiiod  and  Patalal  af  aar^ta.  Incbidiin  efflcarlal.  aiiyluyjal. 
ai  Maw*ai|a)  tBinafciad.  fai  Paiiiiain  btdiaolad  In  Ham  Hi 


MmM  9m<ikm»tm\  m*%\U«KlUi^.  »>m.twmtt 


11.    •oiidiwalluii  WioaKal  IP  111  allbchadr 


D    Wo 


It.    miiiiii  n ayii^a» iwj.it  w|iO^ IN y«iMji.c. 

•  ft  IM-C.  taU.TMil 


■i>»w»«>a»iio<'i«*»*- 
•f  M*  iM*  «wi  •la.oaa  Mri  Ml  ■ 


I  tm  iiOtm  li  « ii»i 

■  •taa^ 


TMa: 


Audtorliod  for  Loeal  Kapreductlon 
Standard  Form  •  UA, 


4236 


Federal  Register /Vol.  64,  No.  17 /Wednesday,  January  27,  1999 /Notices 


MSTRUCTIONS  FOR  COMPLETION  Of  8F4JJU  DISCLOSURE  OF  L0B8YM0  ACTMTES 


.— -^  an  oSc«  or  «nvloyMci  any  MWKy.  a  Mambtr  of  CongrM*.  an  officar  or  «inployM  ^ 
IT3lSJr«rCwa»2lnM^^  eova^  Fadacal ietloo.  Maa  Uia  VUL A  CanMnualtoH  Chaat  for  addWiowal 

ii^"Rafcf*»ttiilEri»lamanttnflgoWaiwapuM«l^ 

1  idBi*iyt»alypto#e««r«IFadartacllonlBrw!ilchlobbylnQaedvl^ 
of  a  coMrad  Fadaral  action. 

I.   MaiiHI^IWw  itifiii  nfltw  rnvarart  Tarlafil  arthtn 

J.  Mantlfy  tha  appropriate  elaaaWcatton  o»  Wa  raporL  Vthia  la  a  foMow  up  raport  causad  by  a  7«<«f'«' e|«'»ftto ,«»» 
ImfemMlion  pravtoualy  rtpoilad,  antar  tha  yaar  and  quartar  in  wMch  tlw  changa  oeeurrad.  Enter  tha  date  of  ttia  laat 
pravtouaiy  aubmittad  raport  by  thia  raporting  wtUty  for  thia  covarad  Fodaral  action. 

4.  EnivaiaUnOTia.addr«aa.dly,atala«idxipcodaaltharaportlngantlly.lneludaCongraaslonaiD(ttrict.lfl(nown.Chacli 
te  MMMriate  daaaMlcaiion  ofOia  raporting  antJty  that  dasignataa  if  M  ia.  or  axpacte  to  ba,  a  prima  or  subaward  racipiMit 
Idantl^ittia  tiar  of  tha  cubawardaa,  a-g^  tha  firat  aubawardaa  of  tha  prime  Is  tha  lat  tiw.  Subawarda  includa  b(4  ara  not 
limitad  |o  tubcontracta,  aubgrante  and  conract  awards  undar  grants. 

I.  HOworganizjdonanglha  raport  In  l«n4chadis'S(jb8wwds«*th«i  antar  tha  hinnama.addraaa,city.atjta  and  zip  coda 
of  Ow  prkna  Fadaral  racipianL  Includa  Congrassionai  District  if  luMmn. 

t.  Enlar  ft*  nana  ofOiaFadar^agancymaidng  tha  award  or  loan  cofTvnttiTMntlrKtuda  at  kastona  organizational  lavelbalow 
agancy  Mna.  If  known.  For  axampla.  Dapartniant  of  Transportation.  UnMad  SUtas  Coast  Guard. 

7  Enter  tha  Fadaral  progrvn  nama  or  dascription  for  tha  covarad  Fadaral  action  (Ham  1).  If  known,  antar  tha  fUH  Catalog  of 
Fadaral  Oomastic  Assistanca  (CFDA)  numbar  for  grants,  cooparativa  agraamants,  loana.  and  loan  conwnitmants. 

I.  Enlar  tha  moat  appropriate  Fadaral  idantifying  numbar  avaflabte  for  tha  Fadaral  action  Idantiflad  in  Ram  1  (a.g.,  fUquast 
ftar  ProoBsal  (RfP)  mar^ar  Invitation  for  Bid  (IFB)  nunbar,  grant  announcamant  numbar;  tha  contract,  grant,  or  loan  award 
muter;  tha  appScatioivproposal  control  numbar  assignad  by  tha  Fadaral  agancy).  Includa  prafixas,  a.g..  'RFP-OE-AO-OOI.' 

t.  For  a  colvarad  Fadarri  action  whera  thara  has  baan  an  award  or  loan  commltmant  by  tha  Fadaral  agancy,  antar  tha  Fadaral 
mwunllof  tha  award/loan  commibnant  for  tha  prima  antity  idantiflad  in  itam4  or  I. 

It.     (a)  Entar  tha  fu«  nama.  addrass,  city.  sUta,  and  zip  coda  of  tha  tobbytwg  antity  raglstrant  undar  tha  Lobbying  Disclosura 
Act  of  IttS  angagad  by  tha  raporting  antity  idantiflad  In  itam  4  to  influanca  tha  covarad  Fadaral  action. 

(bl  Entar  tha  full  namas  of  tha  individual(s)  parforming  aarvicas.  and  includa  fufl  addraaa  If  diffarant  from 
10(a|.  Entar  Uat  Nama.  First  Nama,  and  MiddIa  Initial  (Mi). 


tt      Cll^allrl»MTlountofcompcnlatinn^aifln^^lat^nl^fy  trrT-*-**-^'  r''*^y*'  "p«i««"ff*i«»'*yf'««^^^  »*»**•  b»hhytw^ 

mUty  (i»iii  19),  kidicate  ritifthur  ttir  paj-mrnt  hai  hrrn  rt -ft  (••*-■]  — -■"■  t-—^'  fpi— .1*1  r>i..i.  .ii  h k^i  «ppiy 

If  thia  aimatarial  tiwnga  rapofl  antar  tiw  cumulativa  awwunt  of  paymant  mada  or  piannad  to  ba  mada. 


a  ^prepriata  bo«(ea).  Cheek  aH  boaca  that  apply.  If  paymant  is  mada  through  an  in^tind  eentrlbutien.  apacify  tha 
watura  »nd  value  of  in^hind  payment 

W.    Ohaeli  t>e  appr eprtata  bea(aa).  Cheek  all  beaea  that  apply.  If  other  apaeify  natura. 

It     nuuldaeyrcificandilTtallrrlrlnrrlrtinn  nfttii  iT-r^rTT*^-***-  ■'fcfcy«'*^-T''«'— "^  M,..M^mmj^^^*m.j^Mt,tmt 
awdtheda>e(«)  ef  any  aervieaa  fewdered.  includa  ell  prcparelery  end  rclelcd  activity,  wot  juat  time  apent  in  actual  contact 

Liiliriiinlnfllriala  Manlifytn  raiiarai  ifllriaUt)  mrli-^T*  "*''-  ■'«•■■(•)  — r'')"'l'l  "" — *"'t'l  ''^"g ^"^ 

ware  eintoetadi 

It-    Ohaaliphalhaf  ar  not  a  Sr  1 11  AtTnntlniiatInn  tf^TT1(Tl'T  •"••^•^ 

It.    Tha  eaaUfylngoftcialaltalaign  and  data  tha  form,  prim  Ma/harnaraa,tMa,  and  tatephonammbar. 


fwt 


•f  bifotmadM  ii  Mamatad  to  >vie9*  30  eaniitM  p 
SatiMilna  ana  mdiimwiwe  «w  a«tt  Maiu4,  am4 
M  tttf  mttm*  auptet  ml  ttitt 


w  tMp«HM,  kieiwAifl  dn*  far  M<4a«4Mfl 
af  lafaimaaaa,  Iwdyaiiie  •wea***!*"* 
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0MB  Control  No.   1801-0004  (Exp.  8/31/2001) 
NOTICE  TO  ALL  APPI.irA  vrs 

The  purpose  of  this  enclosure  is  to  inform  you  about  a  new  provision  in  the  Department 
of  Education's  General  Education  Provisions  Act  (GEPA)  that  applies  to  applicants  for  new 
grant  awards  under  Department  programs.  This  provision  is  Section  427  of  GEPA,  enacted  as 
part  of  the  Improving  America's  Schools  Act  of  1994  (Pub.  L.  103-382). 

To  Whom  Does  This  Provision  Apply? 


Section  427  of  GEPA  affects  applicants  for  new  grant  awards  under  this  program 
ALL  APPLICANTS  FOR  NEW  AWARDS  MUST  INCLUDE  INFORMATION  IN 
THEIR  APPLICATIONS  TO  ADDRESS  THIS  NEW  PROVISION  IN  ORDER  TO 
RECEIVE  FUNDING  UNDER  THIS  PROGRAM. 

(If  this  program  is  a  State-formula  grant  program,  a  State  needs  to  provide  this 
description  only  for  projects  or  activities  that  it  carries  out  with  funds  reserved  for  Slate-level 
uses.  In  addition,  local  school  districts  or  other  eligible  applicants  that  apply  to  the  State  for 
funding  need  to  provide  this  description  in  their  applications  to  the  State  for  funding.  The 
State  would  be  responsible  for  ensuring  that  the  school  district  or  other  local  entity  has 
submitted  a  sufficient  section  427  statement  as  described  below.) 


What  Does  This  Provision  Require? 


Section  427  requires  each  applicant  for  funds  (other  dian  an  iodtvidual  person)  to 
include  in  its  application  a  description  of  the  steps  the  applicant  proposes  to  take  to  ensure 
equitable  access  to,  and  panic ipation. in,  its  Federally-assisted  program  for  students,  teachers, 
and  other  program  beneficiaries  wkh  special  needs. 

This  provision  allows  applicants  discretion  in  developing  the  required  description.  The 
statute  highlights  six  types  of  barriers  that  can  impede  equitable  access  or  participation: 
gender,  race,  national  origin,  color,  disability,  or  age.  Based  on  hxai  circumstances,  you 
should  determme  whether  these  or  other  barriers  may  prevent  your  students,  teachers,  etc. 
from  such  access  or  panicipation  in,  the  Federally-funded  projea  or  activity.  The  description 
in  your  application  of  steps  to  be  taken  to  overcome  these  barriers  need  not  be  lengthy;  you 
nwy  provide  a  clear  and  succinct  description  of  how  you  plan  to  address  those  barriers  that  are 
applicable  to  your  circumstances.  In  addition,  the  information  may  be  provided  in  a  single 
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narraqive.  or,  if  appropriate,  may  be  discussed  in  connection  with  related  topics  in  the 
appiicption. 

Section  427  is  not  intended  to  duplicate  the  requirements  of  civil  rights  statutes,  but 
rather  to  ensure  that,  in  designing  their  projects,  applicants  for  Federal  funds  address  equity 
concerns  that  may  affect  the  ability  of  certain  potential  beneficiaries  to  fully  participate  in  the 
project  and  to  achieve  to  high  standards.  Consistent  with  program  requirements  and  its 
approved  application,  an  applicant  may  use  the  Federal  funds  awarded  to  it  to  eliminate 
barriers  it  idenrifies. 


Witat 


are  Examples  of  How  an  ApplicatU  Might  Satisfy  the  Requirement  of  This  Provision? 


The  following  examples  may  help  illustrate  how  an  applicant  may  c6mply  with  Section 


427. 


(1)  An  applicant  that  proposes  to  carry  out  an  adult  literacy  project  serving,  among 
others,  adults  with  limited  English  proficiency,  might  describe  in  its  application  how  it 
intends  to  distribute  a  brochure  about  the  proposed  project  to  such  potential  participants 
in  their  native  language. 

(2)  An  applicant  that  proposes  to  develop  instructional  materials  for  classroom  use 
might  describe  how  it  will  make  the  materials  available  on  audio  tape  or  in  braille  for 
students  who  are  blind. 

(3)  An  applicant  that  proposes  to  carry  out  a  model  science  program  for  secondary 
students  and  is  concerned  that  girls  may  be  less  likely  than  boys  to  enroll  in  the  course, 
might  indicate  how  it  intends  to  conduct  "outreach"  efforts  to  girls,  to  encourage  their 
enrollment. 

We  recognize  that  many  applicants  may  already  be  implementing  effective  steps  to  ensure 
equity  of  access  and  panicipation  in  their  grant  programs,  and  we  appreciate  your  cooperation 
in  responding  to  the  requirements  of  this  provision. 


Estimated  Burcten  Statement  for  GEPA  Requirements 

The  tilne  required  to  complete  this  information  collection  is  estimated  to  vary  from  1  to  3 
hours  per  response,  with  an  average  of  1.5  hours,  including  the  time  to  review  instructions, 
search  existing  data  resources,  gather  and  mainuin  the  data  needed,  and  complete  and  review 
the  information  collection.  If  you  have  any  comments  coBccmiag  the  accuracy  of  the  time 
estim&te(s)  or  sugjcsti^as  for  improving  this  form,  please  write  to:  U.S.  Department  of 
Education.  Washington.  DC  20202-4651. 
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General  Education  Provisions  Act  (GEPA)  Requirement 

Applicants  should  use  this  section  to  address  the  GEPA  provision. 
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pypnilTIVg  pPnFR  .  INTFRCnVFRNMENTAL  REVIEW 

The  EdiKtation  Department  General  Administrative  Regulations  (EDGAR).  34  CFR  79, 
pertaining  to  intergovernmental  review  of  Federal  programs,  apply  to  the  program 
included  in  this  application  package. 


Immediately  upon  receipt  of  this  notice.  aH  appUcants,  other  than  federally  recognized 
Indian  Tribal  Governments,  must  contact  the  appropriate  State  Point  of  Contact  to  find 
out  atXHJt.  and  to  comply  with,  the  States  process  under  Executive  Order  12372. 
Applicants  proposing  to  perform  in  more  than  one  State  should  contact,  immediately 
upon  receipt  of  this  notice,  the  Single  Points  of  Contact  for  each  Slate  and  follow  the 
procedures  established  in  those  States  under  the  Executive  Order.  A  list  conUining  the 
Single  Point  of  Contact  for  each  State  is  included  in  ttie  application  package  for  this 
program, 

ki  States  that  have  not  esublished  a  process  or  chosen  a  program  for  review,  State, 
area  wide,  regional,  and  local  entities  may  submit  comments  directly  to  the  Department 


Any  State  Process  Recommendation  and  other  comments  by  a  State  Point  of  Contact 
and  any  comments  from  State,  area  wide,  regtonai,  and  local  entities  must  be  mailed  or 
hand-delivered  by  the  date  in  the  Program  announcement  for  kitergovemmental  Review 
to  the  following  address: 


T: 


The  Secretary 

E.0. 12372  -  CFOA  #  84.200 

U.S.  Department  of  Education,  FB-10,  Room  6213 

600  Independence  Avenue,  SW 
Washington.  DC  20202 

In  those  States  that  require  review  for  this  program,  applications  are  to  be  submitted 
simultaneously  to  the  State  Review  Process  and  the  U.S.  Department  of  Education. 

Proof  o|  mailing  will  be  de  determined  on  the  same  basis  as  applications. 


Please  note  that  the  at)ove  address  is  not  the  same  address  as  the  one  to  which  the 
applicant  subnets  its  completed  application. 


DO  NOT  SFND  APPI  tCATIQNS  TO  THE  ABOVE  ADDRESS. 
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C 


STATE  SINGLE  POINTS  OF  CONTACT 


ARIZONA 

Ms  Janice  Ounn 
Anzona  State  Clearinghouse 
3800  North  Central  Avenue 
Fourteenth  Floor 
Phoenix.  Anzona  85012 
Telephone:  (602)  280-1315 

ARKANSAS 

Ms.  Trade  L  Copeland 

Manager.  State  Clearinghouse 

Office  of  Intergovernmental 

Service 

Department  of  Finance  and 

Administration 

P.O.  Box  3278 

Uttle  Rock.  Aritansas  72203 

Telephone:  (501)  682-1074 

CAUFORNIA 

Mr.  Glenn  Staber 
Grants  Coonjinator 
Office  of  Panning  &  Research 
1400  Tenth  Street 
Sacramento.  California  95814 
Telephone:  (916)  323-7480 


COLORAOO 

State  Single  Point  of  Contact 
State  Clearinghouse 
Division  of  Local  Government 
:  31 3  Sherman  Street  Room  520 
Denver.  Colorado  80203 
Telephone:  (303)  866-2156 


OELAWARE 

Ms.  Frandne  Booth 
State  Single  Point  of  Contact 
Executive  Department 
Thomas  Collins  Building 
Dover.  Delaware  19903 
Telephone.  (302)  739-3326 

DISTRICT  OF  COLUMBIA 

Mr.  Rodney  T  Hallman 
State  Single  Point  of  Contact 
Office  of  Grants  Management  & 

Development 
717  14th  St.  N  W..  Suite  500 
Washington.  DC  20005 
Telephone  (202)  727-6551 


FLORIDA 

Florida  State  Clearinghouse 
Intergovernmental  Affairs  Policy 

Unit 
Executive  Office  of  the  Governor 
Office  of  Planning  &  Budgeting 
The  Capitol 

Tallahassee.  Rorida  32399-0001 
Telephone:  (904)  488-81 14 

GEORGIA 

Charles  H.  Badger.  Administrator 

Georgia  State  Clearinghouse 

270  Washington  Street.  S.W. 

Room534A 

Atlanta.  Georgia  30334 

Telephone:  (404)  656-3855 


INDIANA 

Ms.  Jean  S.  Blackweil 
Budget  Director 
State  Budget  Agency 
212  State  House 
Indianapolis.  Indiana  46204 
Telephone:  (317)  232-5610 

IOWA 

Mr.  Steven  R.  McCann 
Division  for  Community  Progress 
Iowa  Department  of  Economic 

Development 
200  East  Grand  Avenue 
Des  Moines.  Iowa  50309 
Telephone:  (515)  281-3725 


KENTUCKY 

Mr.  Ronald  W  Cook 
OfRce  of  the  Governor 
Department  of  Local  Government 
1024  Capitol  Center  Dnve 
Frankfort.  Kentucky  40601 
Telephone:  (502)  564-2382 


MAINE 

State  Single  Point  of  Contact 
Attn:  Joyce  Benson 
State  Rannmg  Office 
State  House  Station  #38 
Augusta.  Maine  04333 
Telephone:  (207)  289-3261 
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CONNECTICUT 

Mr  William  T  Quigg 
Intergovernmental  Review 
Coordinator 

Slate  Single  Point  of  Contact 
Office  of  Policy  and  Management 
fntergovemmental  Policy  Division 
80  Washington  Street 
Hartford.  Connecticut  06106-4459 
Telephone:  <203)  566-3410 


ILLINOIS 

Mr  Steve  Klokkenga 

State  Single  Point  of  Contact 

Office  of  the  Governor 

State  of  Illinois 

107  Stratton  Building 

Springfield.  Illinois  62706 

Telephone;  (217)  782-1671 


MARYLAND 

Mary  Abrams,  Chief 
Maryland  State  Clearinghouse 
Department  of  State  Planning 
301  West  Preston  Street 
Baltimore.  Maryland  21201 
Telephone:  (301)  225-4490 


In  accoodanot  wtth  Executive  Order  •12372.  Intergovenwnental  Review  Process.'  Ms  listing  represents  tt>e  designated  Stale 
Single  Pomts  of  Contact  Upon  request  a  background  document  explaining  the  Executive  Order  is  availat)le.  The  Office  of 
Management  and  Budget  pomt  of  contact  for  updating  (his  listing  is:  Oonna  RiveNi  (202)  39S-S090.  The  States  not  Hsted  no 
longer  participate  in  the  process.  These  rndude:  Aiat}ama:  Alaska:  Kansas:  Hawaii:  Idaho:  Louisiana:  Minnesota:  Montana: 
Nebraska:  Oklahoma:  Oregon;  Pcrvisyivania:  Virginia:  and  Washington.  This  list  is  based  on  the  most  currem  information 
provided  by  the  States,  information  on  any  changes  or  apparent  enoa  should  be  provided  to  ttte  Office  of  Management  and 
Budget  and  Ihe  State  m  question.  Changes  to  the  list  wiM  be  made  only  upon  formal  notification  by  the  Slate. 
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MASSACHUSETTS 

Ms.  Karen  Arone 
State  Clearinghouse 
Executive  Office  of  Communities 

and  Development 
100  Cambridge  Street.  Room  1803 
Boston.  Massachusetts  02202 
Telephone;  (617)  727-7001 


MICHIGAN 

Richard  S.  Pastula 

Director 

Michigan  Department  of 

Commerce 

Office  of  Federal  Grants 

P  O.  Box  30225 

Lansing.  Michigan  48909 

Telephone:  (517)  373-7356 


MISSISSIPPI 

Ms.  Cathy  MaNette 
Clearinghouse  Officer 
OfRce  of  Federal  Grant 
Management  and  Reporting 
Department  of  Finance  and 
Administration 
301  West  Pearl  Street 
Jackson.  Mississippi  39203 
Telephone:  (601)  949-2174 


NEW  HAMPSHIRE 

Mr.  Jeffrey  H  Taylor.  Director 
New  Hampshire  Office  of  State 

Planning 
Attn:     Intergovecnmental  Review 

Process/James  E  Bieber 
2  1/2  Beacon  Street 
Concord,  New  Hampshire  033^1 
Telephone:  (603)  271-2155 

NEW  JERSEY 

Gregory  W.  Adidns.  Acting  Director 
Division  of  Community  Resources 
New  Jersey  Department  of 
Community  Affairs 

Please  direct  aH  correspondence 

ar)d  Questions  about 

intergovernmental  review  to: 

Andrew  Jaskolka 

State  Review  Process 

Division  of  Community  Resources 

CN  814.  Room  609 

Trenton.  New  Jersey  08625-0814 

Telephone:  (609)  292-9025 

NEW  MEXICO 

Mr.  George  Elliott 

Deputy  Director 

State  Budget  Division 

Rm  190.  Bataan  Memorial  Building 

Santa  Fe.  New  Mexico  87503 

Telephone:  (505)  827-3640 


NORTH  DAKOTA 

North  Dakota  State  Single  Point 

of  Contact 
Office  of  Intergovernmental 
Assistance 

Office  of  Management  &  Budget 
600  East  Boulevard  Avenue 
Bismarck.  N.  Dakota  58505-0170 
Telephone:  (701)  224-2094 

OHIO 

Mr.  Larry  Weaver 

State  Single  Point  of  Contact 

State\Federal  Funds  Coordinator 

State  Cleannghouse 

Office  of  Budget  &  Management 

30  East  Bnaad  Street.  34th  Roor 

Columbus.  OH  43266-041 1 

Telephone:  (614)  466-0698 


RHODE  ISLAND 

Mr.  Daniel  W  Varin 
Associate  Director 
Statewide  Planning  Program 
Department  of  Administration 
Division  of  Ranning 
265  Melrose  Street 
Provxlence.  Rhode  Island  02907 
Telephone:  (401)  277-2656 

Please  direct  corespondence  and 
questions  to  : 
Review  Coordinator 
OfKce  of  Strategic  Planning 
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MISSOURI 

Ms  Lois  Pohi 


NEW  YORK 


Federal  Assistance  Cleannghouse    New  York  Slate  Clearinghouse 


Office  of  Administration 
PC  Box  809 

Room  430.  Truman  Building 
Jefferson  City.  Missouri  65102 


Telephone: 


NEVADA 


(314)  751-4834 


Department  of  Administration 
State  Clearinghouse 
Capitol  Complex 
Carson  City.  Nevada  89710 
Attn:  Ron  Sparlts 
Clearinghouse  Coordinator 
Telephone:  (702)  687-4065 


Division  of  the  Budget 
State  Capitol 
Albany^NewYoflt  12224 
Telephone:  (518)  474-1605 


NORTH  CAROUNA 

Mrs.  Chrys  Baggett.  Director 
Office  of  the  Secretary  of  Admin. 
N.C.  State  Cleannghouse 
1 16  West  Jones  Street 
Raleigh.  N.  Carolina  27603-8003 
Telephone:  (919)  733-7232 


SOUTH  CAROUNA 

Ms.  Omeagia  Burgess 

State  Single  Point  of  Coniaa 

(3rant  Services 

Office  of  the  Governor.  Room  477 

1205  Pendleton  Street 

Columbia.  South  Carolina  29201 

Telephone:  (803)  734-0494 

SOUTH  DAKOTA 

Ms.  Susan  Comer 

Slate  Clearinghouse  Coordinator 

Office  of  the  Governor 

500  East  Capitol 

Pien-e.  South  Dakota  57501 

Telephone;  (605)  773-3212 
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TENNESSEE 

Mr.  Charles  Brown 
State  Single  Point  of  Contact 
State  Planning  Office 
500  Charlotte  Avenue 
309  John  Sevier  Building 
Nashville.  Tennessee  37219 
Telephone;  (615)  741-1676 

TEXAS 

Mr.  Tom  Adams 
Governor's  Office  of  Budget 

and  Planning 
P.O.  Box  1.2428 
Austin.  Texas  7871 1 
Telephone:  (512)  463-1778 


TERRITORIES 


UTAH 

Utah  State  Clearinghouse 
Office  of  Planning  and  Budget 
Attn:  Ms.  Carolyn  Wright 
Room  116.  State  Capitol 
Salt  Lake  City.  Utah  841 14 
Telephone:  (801)  538-1535 


VERMONT 

Mr.  Bernard  0.  Johnson 
Assistant  Director 
Office  of  Policy  Resean:h 
and  Coordination 
Pavilion  Office  Building 
109  State  Street 
Montpelier.  Vermont  05602 
Telephone:  (802)  828-3326 


WEST  VIRGINIA 

Mr.  Fred  Cutlip 

Director 

Community  Development  Division 

West  Virginia  Development  Office 

Building  #6.  Room  553 

Charteston.  West  Virginia  25305 

Telephone:  (304)  348-4010 

WISCONSIN 

Mr.  William  C.  Carey.  Section 

Chief 

Federal/State  Relations  Office 

Wisconsin  Department  of 

Administration 

101  South  Webster  Street 

P  O.  Box  7864 

Madison,  Wisconsin  53707 

Telephone:  (608)  266-0267 

WYOMING 

Ms.  Sheryl  Jeffries 

State  Single  Point  of  Contact 

Herschler  Building 

4th  Floor.  East  Wing 

Cheyenne.  Wyoming  82002 

Telephone:  (307)  777-7574 


GUAM 


Mr.  Michael  J  Reidy.  Oireaor 
Bureau  of  Budget  and 
Management  Research 
Office  of  the  Governor 
P.O.  Box  2950 
Agana.  Guam  96910 
Telephone:  (671)  472-2285 

NORTHERN  MARIANA  ISLANDS 

State  Single  Point  of  Contact 
Planning  and  Budget  Office 
Office  of  the  Governor 
Saipan,  CM 
Northern  Mariana  Islands  96950 


PUERTO  RICO 

Norma  Burgos/Jose  E.  Caro 

Chairman/Director 

Puerto  Rico  Planning  Board 

Minillas  Government  Center 

P.O.  Box  41 119 

San  Juan.  Puerto  Rico  00940- 

9985 

Telephone:  (809)  727-4444 

VIRGIN  ISLANDS 

Mr.  Jose  George.  Director 
Office  of  Management  &  Budget 
#41  Non-egade  Emancipation 

Garden  Station.  Second  Floor 
SL  Thomas.  Virgin  Islands  00802 

Please  direa  correspondence  to: 

Linda  Clarke 

Telephone:  (809)  774-0750 


[FR  Doc.  99-1865  Filed  1-26-99;  8:45  am] 
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Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 

48  CFR  Parts  14,  15,  and  52 
Federal  Acquisition  Regulation; 
Conforming  Late  Offer  Treatment; 
Proposed  Rule 
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DEPARTMENT!  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  14,  IS,  and  52 


[FAR  Case  97 
RIN  9000-AI25 


sT 


Federal  Acquisition  Regulation; 
Conforming  L4te  Offer  Treatment 

AGENCIES:  Department  of  Defense  (DoD). 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administratior  (NASA). 

ACnON:  ProposBd  rule  with  request  for 

comments. 


summary:  The  Zivilian  Agency 
Acquisition  Cc  uncil  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Reculation  (FAR)  to  align 
guidance  regarding  receipt  of  late  offers 
for  commercial,  sealed  bid,  and 
negotiated  acq^iisitions. 
DATES:  Commehts  should  be  submitted 
on  or  before  Mirch  29.  1999  to  be 
considered  in  tpe  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Admijiistration,  FAR 
Secretariat  (MyR),  Attn:  Laurie  Duarte, 
1800  F  Street.  NW,  Room  4035, 
Washington,  Dp  20405. 

E-mail  comments  submitted  over 
Internet  should  be  addressed  to: 
farcase.97-03oiSgsa.gov. 

Please  cite  FAR  case  97-030  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  W^ORMATION  CONTACT:  The 
FAR  Secretariait.  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501—4755,  for  ilnformation  pertaining  to 
status  or  pubUtation  schedules.  For 
clarification  ofjcontent.  contact  Mr. 
Ralph  DeStefaao,  Procurement  Analyst, 
at  (202)  501-1958.  Please  cite  FAR  case 
97-030. 
SUPPLEMCNTART  INfOMIATKM: 

A.  BackgreiuJ 

This  proposed  rule  amends  the  FAR 
to  provide  a  single  standard  for  receipt 
of  late  offers  u|kder  commercial,  sealed 
bid,  and  negotiated  acquisitions.  The 
proposed  rule  Itmends  paragraph  (f)  of 
the  clause  at  FAR  52.212-1,  Instructions 
to  Offerors — C<>mmercial  Items,  to 
permit  ccHisid^ration  of  late  offers  if  the 
Government  mtishandled  the  offer.  This 
proposed  rule  ttlso  amends  guidance  on 


receipt  of  late  offers  in  FAR  sections 
14.304  and  15.208  and  associated  FAR 
solicitation  provisions  52.214-7,  Late 
Submissions,  Modifications,  and 
Withdrawals  of  Bids;  52.214-23,  Late 
Submissions,  Modifications,  and 
Withdrawals  of  Technical  Proposals 
under  Two-Step  Bidding;  and  paragraph 
(c)(3)  of  the  solicitation  provision  at 
52.215-1,  Instruction  to  Offerors — 
Competitive  Acquisitions,  to  align  the 
guidance  for  sealed  bids  and  negotiated 
acquisitions.  Solicitation  provision 
52.214-32,  Late  Submissions, 
Modifications,  and  Withdrawals  of  Bids 
(Overseas)  and  52.214-33,  Late 
Submissions,  Modifications,  and 
Withdrawals  of  Technical  Proposals 
under  Two-Step  Sealed  Bidding 
(Overseas)  are  deleted,  as  the  revisions 
to  52.214-7  and  52.214-23  eliminate  the 
need  for  a  separate  provision. 

This  regulatory  action  was  not  subject 
to  Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30,  1993,  and  is  not  a 
major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  will  affect  when  an 
offer  is  considered  late,  and,  although 
no  statistics  regarding  the  number  of 
late  proposals  exist,  we  expect  that  less 
than  1  percent  of  the  offers  will  be 
received  late.  Under  the  rule,  late  offers, 
including  late  offers  under  commercial 
acquisitions  will  not  be  penalized  for 
Government  mishandling.  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and 
should  cite  5  U.S.C.  601,  et  seq.  (FAR 
case  97-030),  in  correspondence. 

C.  Paperwork  Redaction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  imder  44  U.S.C.  3501,  et 
seq. 

List  ef  Subjects  »  4«  CFR  Parts  14, 15, 
and  52 

Government  procurement. 


Dated:  January  22,  1999. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  14, 15,  and  52  be  amended  as  set 
forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  14, 15,  and  52  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  14— SEALED  BIDDING 

2.  Section  14.201-6  is  amended  by 
revising  paragraph  (c)(3);  by  removing 
paragraph  (c)(4);  by  revising  paragraph 
(r);  by  removing  paragraph  (v);  and  by 
redesignating  paragraphs  (w)  through  (y) 
as  (v)  through  (x),  respectively. 

The  revised  text  reads  as  follows: 

14.201-6    Solicitation  provisions. 

***** 

(c)  *  *  * 

(3)  52.214-7,  Late  Submissions, 
Modifications,  and  Withdrawals  of  Bids. 

***** 

(r)  The  contracting  officer  shall  insert 
the  provision  at  52.214-23,  Late 
Submissions,  Modifications,  and 
Withdrawals»of  Technical  Proposals 
imder  Two-Step  Sealed  Bidding,  in 
solicitations  for  technical  proposals  in 
step  one  of  two-step  sealed  bidding. 
***** 

3.  Section  14.304  is  revised  to  read  as 
follows: 

14.304    Sul>misak>n,  modification,  and 
withdrawal  of  bids. 

(a)  Bidders  are  responsible  for 
submitting  bids,  and  any  modifications 
or  withdrawals,  so  as  to  reach  the 
Government  office  designated  in  the 
invitation  for  bid  (IFB)  by  the  time 
specified  in  the  IFB.  They  may  use  any 
transmission  method  authorized  by  the 
IFB  (i.e.,  regular  mail,  electronic 
commerce,  or  facsimile).  If  no  time  is 
specified  in  the  IFB,  the  time  for  receipt 
is  4:30  p.m.,  local  time,  for  the 
designated  Government  office  on  the 
date  that  bids  are  due. 

(b)(1)  Any  bid.  modification,  m' 
withdrawal  of  a  bid  received  at  the 
Government  office  designated  in  the  IFB 
after  the  exact  time  specified  for  receipt 
of  Inds  is  "late"  and  will  not  be 
considered  unless  it  is  received  before 
award  is  made,  the  contracting  officer 
determines  that  accepting  the  late  bid 
would  not  unduly  delay  the  acquisition, 
and — 

(i)  If  it  was  transmitted  through  an 
electronic  commerce  method  authorized 
by  the  IFB,  it  was  received  at  the  initial 
point  of  entry  to  the  Government 
infrastructure  not  later  than  5:00  p.m. 
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one  working  day  prior  to  the  date 
specified  for  receipt  of  bids;  or 

(ii)  There  is  acceptable  evidence  to 
establish  that  it  was  received  at  the 
Government  installation  designated  for 
receipt  of  bids  and  was  under  the 
Government's  control  prior  to  the  time 
set  for  receipt  of  bids. 

(2)  However,  a  late  modification  of  an 
otherwise  successful  bid,  that  makes  its 
terms  more  favorable  to  the 
Government,  will  be  considered  at  any 
time  it  is  received  and  may  be  accepted. 

(c)  Acceptable  evidence  to  establish 
the  time  of  receipt  at  the  Govenunent 
installation  includes  the  time/date 
stamp  of  that  installation  on  the  bid 
wrapper,  other  documentary  evidence  of 
receipt  maintained  by  the  installation, 
or  oral  testimony  or  statements  of 
Government  personnel. 

(d)  If  an  emergency  or  unanticipated 
event  interrupts  normal  Government 
processes  so  that  bids  cannot  be 
received  at  the  Govermaent  office 
designated  for  receipt  of  bids  by  the 
exact  time  specified  in  the  IFB,  and 
urgent  Government  requirements 
preclude  amendment  of  the  bid  opening 
date,  the  time  specified  for  receipt  of 
bids  will  be  deemed  to  be  extended  to 
the  same  time  of  day  specified  in  the 
IFB  on  the  first  work  day  on  wkick 
normal  Government  processes  resume. 

(e)  Bids  may  be  withdrawn  by  written 
notice  received  at  any  time  before  the 
exact  time  set  for  receipt  of  bids.  If  the 
IFB  authorizes  facsimile  bids,  bids  may 
be  withdrawn  via  facsimile  received  at 
any  time  before  the  exact  time  set  for 
receipt  of  bids,  subject  to  the  conditions 
specified  in  the  provision  at  52.214-31, 
Facsimile  Bids.  A  bid  may  be 
withdrawn  in  person  by  a  bidder  or  its 
authorized  representative  if,  before  the 
exact  time  set  for  receipt  of  bids,  the 
identity  of  the  person  requesting 
withdrawal  is  established  and  the 
person  signs  a  receipt  for  the  bid.  Upon 
withdrawal  of  an  electronically 
transmitted  bid,  the  data  received  shall 
not  be  viewed  and,  where  practicable, 
shall  be  purged  from  primary  and 
backup  data  storage  systems. 

(f)  The  contracting  officer  shall 
promptly  notify  any  bidder  if  its  bid, 
modification,  or  withdrawal,  was 
received  late,  and  shall  inform  the 
bidder  whether  its  bid  will  be 
considered,  unless  contract  award  is 
imminent  and  the  notices  prescribed  in 
14.409  would  suffice. 

(g)  Late  bids  and  modifications  that 
are  not  considered  shall  be  held 
unopened,  unless  opened  for 
identification,  until  after  award  and 
then  retained  with  other  unsuccessful 
bids.  However,  any  bid  bond  or 
guarantee  shall  be  returned. 


(h)  The  following  shall,  if  available, 
be  included  in  the  contract  files  for  each 
late  bid,  modification,  or  withdrawal: 

(1)  The  date  and  hour  of  receipt. 

(2)  A  statement,  with  supporting 
rationale,  regarding  whether  the  bid  was 
considered  for  award. 

(3)  The  envek){>e,  wrapper,  or  other 
evidence  of  the  date  of  receipt. 

PART  15— CONTRACTING  BY 
NEGOTIATION 

4.  Section  15.208  is  revised  to  read  as 
follows: 

15.206    Stit>missk>n,  modlficaHon,  revlskMt, 

(a)  Offerors  are  responsible  for 
submitting  proposals,  and  any  revisions, 
and  modifications,  or  withdrawals,  so  as 
to  reach  the  Government  office 
designated  in  the  solicitation  by  the 
time  specified  in  the  solicitation. 
Offerors  may  use  any  transmission 
method  authorized  by  the  solicitation 
(i.e.,  regular  mail,  electronic  commerce, 
or  facsimile).  If  no  time  is  specified  in 
the  solicitation,  the  time  for  receipt  is 
4:30  p.m.,  local  time,  for  the  designated 
Government  office  (Hi  tke  date  that 
proposals  are  due. 

(b)(1)  Any  proposals,  modification, 
revision,  or  withdrawal  that  is  received 
at  the  designated  Government  office 
after  the  exact  time  specified  for  receipt 
of  proposals  is  "late"  and  will  not  be 
considered  imless  it  is  received  before 
award  is  made,  the  contracting  officer 
determines  that  accepting  the  late 
proposal  would  not  unduly  delay  the 
acquisition  and — 

(i)  If  it  was  transmitted  through  an 
electronic  commerce  method  authorized 
by  the  solicitation,  it  was  received  at  the 
initial  point  of  entry  to  the  Government 
infrastructure  not  later  than  5:00  p.m. 
one  working  day  prior  to  the  date 
specified  for  receipt  of  proposals;  or 

(ii)  There  is  acceptable  evidence  to 
establish  that  it  was  received  at  the 
Government  installation  designated  for 
receipt  of  proposals  and  was  under  the 
Government's  control  prior  to  the  time 
set  for  receipt  of  proposals;  or 

(iii)  It  was  the  only  proposal  received. 

(2)  However,  a  late  modification  of  an 
otherwise  successful  proposal,  that 
makes  its  terms  more  favorable  to  the 
Government,  will  be  considered  at  any 
time  it  is  received  and  may  be  accepted. 

(c)  Acceptable  evidence  to  establish 
the  time  of  receipt  at  the  Government 
installation  includes  the  time/date 
stamp  of  that  installation  on  the 
proposal  wrapper,  other  documentary 
evidence  of  receipt  maintained  by  the 
installation,  or  oral  testimony  or 
statements  of  Government  personnel. 


(d)  If  an  emergency  or  unanticipated 
event  interrupts  normal  Govenunent 
processes  so  that  proposals  cannot  be 
received  at  the  Government  office 
designated  for  receipt  of  proposals  by 
the  exact  time  specified  in  the 
solicitation,  and  urgent  Government 
requirements  preclude  amendment  of 
the  solicitation  closing  date,  the  time 
specified  for  receipt  of  proposals  will  be 
deemed  to  be  extended  to  the  same  time 
of  day  specified  in  the  solicitation  on 
the  first  work  day  on  wkich  normal 
Government  processes  resume. 

(e)  Proposals  may  be  withdrawn  by 
written  notice  at  any  time  before  award. 
Oral  proposals  in  resp<Hise  to  oral 
solicitations  may  be  withdrawn  orally. 
The  contracting  officer  shall  document 
the  contract  file  when  oral  withdrawals 
are  made.  One  copy  of  withdrawn 
proposals  should  be  retained  in  the 
contract  file  (see  4.803(a)(10)).  Extra 
copies  of  the  withdrawn  proposals  may 
be  destroyed  or  returned  to  the  offeror 
at  the  ofieror's  request.  Where 
practicable,  electronically  transmitted 
proposals  that  are  withdrawn  shall  be 
purged  fit>m  primary  and  backup  data 
storage  systems  after  a  copy  is  made  for 
the  file.  Extremely  bulky  proposals  shall 
only  be  returned  at  the  offeror's  request 
and  expense. 

(f)  The  contracting  officer  shall 
promptly  notify  any  offeror  if  its 
proposal,  modification,  or  revision  w£is 
received  late,  and  shall  inform  the 
offeror  whether  its  proposal  will  be 
considered,  unless  contract  award  is 
imminent  and  the  notice  prescribed  in 
15.503(b)  would  suffice. 

(g)  Late  proposals  and  modifications 
that  are  not  considered  shall  be  held 
unopened,  unless  opened  for 
identification,  until  after  award  and 
then  retained  with  other  unsuccessful 
proposals. 

(h)  The  following  shall,  if  available, 
be  included  in  the  contracting  office 
files  for  each  late  proposal, 
modification,  revision,  or  withdrawal: 

(1)  The  date  and  hour  of  receipt. 

(2)  A  statement  regarding  whether  the 
proposal  was  considered  for  award, 
with  supporting  rationale. 

(3)  The  envelope,  wrapper,  or  other 
evidence  of  date  of  receipt. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

5.  Section  52.212-1  is  amended  by 
revising  the  date  of  the  clause  and 
paragraph  (f)  to  read  as  follows: 

52.212-1    Instructions  to  Offerors— 
Commercial  Items. 
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Instructions  to  ( 
(Date) 


Serors — Commercial  Items 


receipt  is  4:30  p.i 
designated  Goven 
that  offers  or  revij 
(2)(i)  Any  offer 


is  made,  the  cond 

that  accepting  th^ 

unduly  delay  the 

(A)  If  it  was  I 


(f)  Late  submistions,  modifications, 
revisions,  and  withdrawals  of  offers.  (1) 
Offerors  are  responsible  for  submitting  offers, 
and  any  modificsjtions,  revisions,  or 
withdrawals,  so  is  to  reach  the  Government 
office  designatedjin  the  solicitation  by  the 
time  specified  inlthe  solicitation.  If  no  time 
is  specified  in  thi  solicitation,  the  time  for 
n..  local  time,  for  the 
nment  office  on  the  date 
sions  are  due. 
,  modification,  revision,  or 
withdrawal  of  anloffer  received  at  the 
Government  offide  designated  in  the 
solicitation  after  me  exact  time  specified  for 
receipt  of  offers  it  "late"  and  will  not  be 
considered  unlesp  it  is  received  before  award 
"acting  officer  determines 
i  late  offer  would  not 
i| acquisition,  and — 
iismitted  through  an 
electronic  commtrce  method  authorized  by 
the  solicitation,  it  was  received  at  the  initial 
point  of  entry  to  jhe  Government 
infrastructure  no|  later  than  5:00  p.m.  one 
wqrking  day  pricr  to  the  date  specified  for 
receipt  of  offers:  or 

(B)  There  is  acceptable  evidence  to 
establish  that  it  \|as  received  at  the 
Government  installation  designated  for 
receipt  of  offers  ^d  was  under  the 
Government's  cohtrol  prior  to  the  time  set  for 
receipt  of  offers;  pr 

(C)  If  this  solicitation  is  a  request  for 
proposals,  it  was  the  only  proposal  received. 

(ii)  However,  ablate  modification  of  an 
otherwise  successful  offer,  that  makes  its 
terms  more  favoitble  to  the  Government,  will 
be  considered  at  bny  time  it  is  received  and 
may  be  acceptedj 

(3)  Acceptable  evidence  to  establish  the 
time  of  receipt  at  the  Government  installation 
includes  the  time /date  stamp  of  that 
installation  on  the  offer  wrapper,  other 
documentary  evidence  of  receipt  maintained 
by  the  installation,  or  oral  testimony  or 
statements  of  Government  personnel. 

(4)  If  an  emergency  or  unanticipated  event 
interrupts  normal  Government  processes  so 
that  offers  canno ;  be  received  at  the 
Government  office  designated  for  receipt  of 
offers  by  the  exa(  :t  time  specified  in  the 
solicitation,  and  urgent  Government 
requirements  preclude  amendment  of  the 
solicitation  or  otner  notice  of  an  extension  of 
the  closing  date,|the  time  specified  for  receipt 
of  offers  will  be  deemed  to  be  extended  to  the 
same  time  of  day  specified  in  the  solicitation 
on  the  first  work,  day  on  which  normal 
Government  pra  :esses  resume. 

(5)  Offers  may  be  withdrawn  by  written 
notice  received  i  t  any  time  before  the  exact 
time  set  for  recei  pt  of  offers.  Oral  offers  in 
response  to  oral  lolicitations  may  be 
withdrawn  orall  '.  The  contracting  officer 
shall  document  I  he  contract  file  when  such 
oral  withdrawal!  are  made.  If  the  solicitation 
authorizes  facsiiiiile  offers,  offers  may  be 
withdrawn  via  fi  csimile  received  at  any  time 
before  the  exact  ime  set  for  receipt  of  offers, 
subject  to  the  co  iditions  specified  in  the 
solicitation  cone  erning  facsimile  offers.  An 
offer  may  be  wit  idrawn  in  person  by  an 


offeror  or  its  authorized  representative  if, 
before  the  exact  time  set  for  receipt  of  offers, 
the  identity  of  the  f)erson  requesting 
withdrawal  is  established  and  the  person 
signs  a  receipt  for  the  offer. 
*         •         *         •         • 

6.  Section  52.214-7  is  amended  by 
revising  the  provision  to  read  as  follows: 

52.214-7    Late  Submissions,  Modifications, 
and  Withdrawals  of  Bids. 

»        *        •        *        * 

Late  Submissions,  Modifications,  and 
Withdrawals  of  Bids  (Date) 

(a)  Bidders  are  responsible  for  submitting 
bids,  and  any  modifications  or  withdrawals. 
so  as  to  reach  the  Government  office 
designated  in  the  invitation  for  bids  (IFB)  by 
the  time  specified  in  the  IFB.  If  no  time  is 
specified  in  the  IFB.  the  time  for  receipt  is 
4:30  p.m..  local  time,  for  the  designated 
Government  office  on  the  date  that  bids  are 
due. 

(b)(1)  Any  bid.  modification  or  withdrawal 
received  at  the  Government  office  designated 
in  the  IFB  after  the  exact  time  specified  for 
receipt  of  bids  is  "late"  and  will  not  be 
considered  unless  it  is  received  before  award 
is  made,  the  Contracting  Officer  determines 
that  accepting  the  late  bid  would  not  unduly 
delay  the  acquisition,  and — 

(i)  If  it  was  transmitted  through  an 
electronic  commerce  method  authorized  by 
the  IFB,  it  was  received  at  the  initial  point 
of  entry  to  the  Government  infrastructure  not 
later  than  5:00  p.m.  one  working  day  prior  to 
the  date  specified  for  receipt  of  bids;  or 

(ii)  There  is  acceptable  evidence  to 
establish  that  it  was  received  at  the 
Government  installation  designated  for 
receipt  of  bids  and  was  under  the 
Government's  control  prior  to  the  time  set  for 
receipt  of  bids. 

(2)  However,  a  late  modification  of  an 
otherwise  successful  bid  that  makes  its  terms 
more  favorable  to  the  Government,  will  be 
considered  at  any  time  it  is  received  and  may 
be  accepted. 

(c)  Acceptable  evidence  to  establish  the 
time  of  receipt  at  the  Government  installation 
includes  the  time/date  stamp  of  that 
installation  on  the  bid  wrapper,  other 
documentary  evidence  of  receipt  maintained 
by  the  installation,  or  oral  testimony  or 
statements  of  Government  personnel. 

(d)  If  an  emergency  or  unanticipated  event 
interrupts  normal  Government  processes  so 
that  bids  cannot  be  received  at  the 
Government  office  designated  for  receipt  of 
bids  by  the  exact  time  specified  in  the  IFB 
and  urgent  Government  requirements 
preclude  amendment  of  the  IFB,  the  time 
specified  for  receipt  of  bids  will  be  deemed 
to  be  extended  to  the  same  time  of  day 
specified  in  the  solicitation  on  the  first  work 
day  on  which  normal  Government  processes 
resume. 

(e)  Bids  may  be  withdrawn  by  written 
notice  received  at  any  time  before  the  exact 
time  set  for  receipt  of  bids.  If  the  IFB 
authorizes  facsimile  bids,  bids  may  be 
withdrawn  via  facsimile  received  at  any  time 
before  the  exact  time  set  for  receipt  of  bids, 
subject  to  the  conditions  specified  in  the 
provision  at  52.214-31,  Facsimile  Bids.  A  bid 


may  be  withdrawn  in  person  by  a  bidder  or 
its  authorized  representative  if,  before  the 
exact  time  set  for  receipt  of  bids,  the  identity 
of  the  person  requesting  withdrawal  is 
established  and  the  person  signs  a  receipt  for 
the  bid. 
(End  of  provision) 

7.  Section  52.214-23  is  amended  by 
the  revising  the  section  heading  and  the 
provision  to  read  as  follows: 

52.214-23    Late  Submissions, 
Modifications,  Revisions,  and  Wlttidrawais 
of  Technical  Proposals  under  Two-Step 
Sealed  Bidding. 

*        *        •        •        • 

Late  Submissions,  Modifications,  Revisions, 
and  Withdrawals  of  Technical  Proposals 
Under  Two-Step  Sealed  Bidding  (Date) 

(a)  Bidders  are  responsible  for  submitting 
technical  proposals,  and  any  modifications  or 
revisions,  so  as  to  reach  the  Government 
office  designated  in  the  request  for  technical 
proposals  by  the  time  specified  in  the 
invitation  forbids  (IFB).  If  no  time  is 
specified  in  the  IFB,  the  time  for  receipt  is 
4:30  p.m.,  local  time,  for  the  designated 
Government  office  on  the  date  that  bids  or 
revisions  aie  due. 

(b)(1)  Any  technical  proposal  under  step 
one  of  two-step  sealed  bidding  or 
modification  or  revision  or  withdrawal  of 
such  proposal  received  at  the  Govemmfent 
office  designated  in  the  request  for  technical 
proposals  after  the  exact  time  specified  for 
receipt  will  not  be  considered  unless  the 
Contracting  Officer  determines  that  accepting 
the  late  technical  proposal  would  not  unduly 
delay  the  acquisition;  and — 

(i)  If  it  was  transmitted  through  an 
electronic  commerce  method  authorized  by 
the  request  for  technical  proposals,  it  was 
received  at  the  initial  point  of  entry  to  the 
Government  infrastructure  not  later  than  5:00 
p.m.  one  working  day  prior  to  the  date 
specified  for  receipt  of  proposals;  or 

(ii)  There  is  acceptable  evidence  to 
establish  that  it  was  received  at  the 
Govenunent  installation  designated  for 
receipt  of  offers  and  was  under  the 
Government's  control  prior  to  the  time  set  for 
receipt;  or 

(iii)  It  is  the  only  proposal  received  and  it 
is  negotiated  under  Fart  15  of  the  Federal 
Acquisition  Regulation. 

(2)  However,  a  late  modification  of  an 
otherwise  successful  proposal  that  makes  its 
terms  more  favorable  to  the  Government  will 
be  considered  at  any  time  it  is  received  and 
may  be  accepted. 

(c)  Acceptable  evidence  to  establish  the 
time  of  receipt  at  the  Government  installation 
includes  the  time/date  stamp  of  that 
installation  on  the  technical  proposal 
wrapper,  other  documentary  evidence  of 
receipt  maintained  by  the  installation,  or  oral 
testimony  or  statements  of  Government 
personnel. 

(d)  If  an  emergency  or  unanticipated  event 
interrupts  normal  Government  processes  so 
that  technical  proposals  cannot  be  received  at 
the  Government  office  designated  for  receipt 
of  technical  proposals  by  the  exact  time 
specified  in  the  request  for  technical 
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proposals,  and  urgent  Government 
requirements  preclude  amendment  of  the 
request  for  technical  proposals,  the  time 
specified  for  receipt  of  technical  proposals 
will  be  deemed  to  be  extended  to  the  same 
time  of  day  specified  in  the  request  for 
technical  proposals  on  the  first  work  day  on 
which  normal  Government  processes  resume, 
(e)  Technical  proposals  may  be  withdrawn 
by  written  notice  received  at  any  time  before 
the  exact  time  set  for  receipt  of  technical 
proposals.  If  the  request  for  technical 
proposals  authorizes  facsimile  technical 
proposals,  they  may  be  withdrawn  via 
facsimile  received  at  any  time  before  the 
exact  time  set  for  receipt  of  proposals,  subject 
to  the  conditions  specified  in  the  provision 
at  52.214-31,  Facsimile  Bids.  A  technical 
proposal  may  be  withdrawn  in  person  by  a 
bidder  or  its  authorized  representative  if, 
before  the  exact  time  set  for  receipt  of 
technical  proposals,  the  identity  of  the 
person  requesting  withdrawal  is  established 
and  the  person  signs  a  receipt  for  the 
technical  proposal. 
(End  of  provision) 

52.214-32  and  52.214-33    [Reserved] 

8.  Sections  52.214-32  and  52.214-33 
are  removed  and  reserved. 

9.  Section  52.215-1  is  amended  by 
revising  the  date  of  the  provision  and 
paragraph  (c)(3)  to  read  as  follows: 

52.21 5-1    Instructions  to  Offerers- 
Competitive  Acquisition. 


Instructions  to  Offerors — Competitive 
Acquisition  (Date) 

•         *         •         •         * 

(c)*  *  • 

(3)  Submission,  modification,  revision,  and 
withdrawal  of  proposals,  (i)  Offerors  are 
responsible  for  submitting  proptosals,  and  any 
modifications,  revisions,  or  withdrawals,  so 
as  to  reach  the  Government  office  designated 
in  the  solicitation  by  the  time  sf>ecified  in  the 
solicitation.  If  no  time  is  specified  in  the 
solicitation,  the  time  for  receipt  is  4:30  p.m., 
local  time,  for  the  designated  Government 
office  on  the  date  that  proposal  or  revision 
is  due. 

(ii)(A)  Any  proposal,  modification, 
revision,  or  withdrawal  received  at  the 
Government  office  designated  in  the 
solicitation  after  the  exact  time  specified  for 
receipt  of  offers  is  "late"  and  will  not  be 
considered  unless  it  is  received  before  award 
is  made,  the  Contracting  Officer  determines 
that  accepting  the  late  offer  would  not 
unduly  delay  the  acquisition,  and — 

(1)  If  it  was  transmitted  through  an 
electronic  commerce  method  authorized  by 
the  solicitation,  it  was  received  at  the  initial 
point  of  entry  to  the  Government 
infrastructure  not  later  than  5:00  p.m.  one 
working  day  prior  to  the  date  specified  for 
receipt  of  proposals;  or 

(2)  There  is  acceptable  evidence  to 
establish  that  it  was  received  at  the 
Government  installation  designated  for 
receipt  of  offers  and  was  under  the 
Government's  control  prior  to  the  time  set  for 
receipt  of  offers;  or 

(3)  It  is  the  only  proposal  received. 
(B)  However,  a  late  modification  of  an 

otherwise  successful  proposal  that  makes  its 


terms  more  favorable  to  the  Government,  will 
be  considered  at  any  time  it  is  received  and 
may  be  accepted. 

(iii)  Acceptable  evidence  to  establish  the 
time  of  receipt  at  the  Government  installation 
includes  the  time/date  stamp  of  that 
installation  on  the  proposal  wrapper,  other 
documentary  evidence  of  receipt  maintained 
by  the  installation,  or  oral  testimony  or 
statements  of  Government  {personnel. 

(iv)  If  an  emergency  or  unanticipated  event 
interrupts  normal  Government  processes  so 
that  proposals  cannot  be  received  at  the 
office  designated  for  receipt  of  proposals  by 
the  exact  time  specified  in  the  solicitation, 
and  urgent  Government  requirements 
preclude  amendment  of  the  solicitation,  the 
time  specified  for  receipt  of  proposals  will  be 
deemed  to  be  extended  to  the  same  time  of 
day  specified  in  the  solicitation  on  the  first 
work  day  on  which  normal  Government 
processes  resume. 

(v)  Proposals  may  be  withdrawn  by  written 
notice  received  at  any  time  before  award. 
Oral  propK)sals  in  response  to  oral 
solicitations  may  be  withdrawn  orally.  If  the 
solicitation  authorizes  facsimile  pro|X)sals. 
proposals  may  be  withdrawn  via  facsimile 
received  at  any  time  before  award,  subject  to 
the  conditions  sp>ecified  in  the  provision  at 
52.215-5,  Facsimile  Proposals.  Proposals 
may  be  withdrawn  in  pwrson  by  an  offeror  or 
an  authorized  representative,  if  the  identity 
of  the  person  requesting  withdrawal  is 
established  and  the  person  signs  a  receipt  for 
the  proposal  before  award. 
*         •         •         •         * 

(FR  Doc.  99-1861  Filed  1-26-99:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
[CFDANo.84.fl16J] 

Fund  for  the  Improvement  of 
Postsecond^ry  Education  (FIPSE) — 
Special  Focus  Competition:  Higher 
Education  C0llat)oration  Between  the 
United  State*  and  the  European 
Community 

Notice  inviting  applications  for  new 
awards  for  fiical  year  (FY)  1999. 

Purpose  opProgram:  To  provide 
grants  or  ent^r  into  cooperative 
agreements  ts  improve  postsecondary 
education  opportunities  by  focusing  on 
problem  areas  or  improvement 
approaches  in  postsecondary  education. 

Eligible  Afiplicants:  Institutions  of 
higher  education,  combinations  of 
institutions,  ^d  other  public  and 
private  nonprofit  educational 
institutions  and  agencies. 

Applications  Available:  January  27, 
1999. 

Deadline  for  Transmittal  of 
Applications;  March  11,  1999. 

Deadline  fir  Intergovernmental  ~ 

fleview;  May  10,  1999. 

Available  Funds:  $1 ,600,000  over 
three  years.   I 

Estimated  Range  of  Awards: 
$100.000-$lp.000  per  consortium  for 
up  to  three  yiars.  Awards  for  the  first 
planning  year  will  be  $20,000  per 
consortium. 

Estimated  Average  Size  of  Awards: 
$160,000  for  Up  to  three  years. 

Estimated  t^umber  of  Awards:  10. 

Project  Per  od:  Up  to  36  months. 

Note:  The  D(  partment  is  not  bound  by  any 
estimates  in  th:  s  notice. 

Applicable  Regulations:  The 
Education  D^artment  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  82,  85 
and  86. 

Supplemental  Information:  For  FY 
1999,  the  competition  includes  an 
invitational  priority  to  encourage 
proposals  de$igned  to  support  the 
formation  of  Educational  consortia  of 
institutions  ip  the  United  States  and  the 
European  Union  to  encourage 
cooperation  ih  the  coordination  of 
curricula,  thq  exchange  of  students,  and 
the  opening  of  educational 
opportuniUea  between  the  United  States 
and  the  European  Union.  The 
invitational  priority  is  issued  in 
cooperation  \irith  the  European  Union. 
European  institutions  participating  in 
any  consortii^  proposal  responding  to 
the  invitationlal  priority  may  apply  to 
the  European  Commission  Directorate 
Generale  for  Education,  Training,  and 
Youth  for  funding  imder  a  separate 
European  cor  ipetition. 


Invitational  Priority 

The  Secretary  is  particularly 
interested  in  appUcations  that  meet  the 
following  invitational  priority. 
However,  an  application  that  meets  this 
invitational  priority  does  not  receive 
competitive  or  absolute  preference  over 
other  applications  (34  CFR  75.105(c)(1)). 

Invitational  Priority:  Projects  that 
support  consortia  of  institutions  of 
higher  education  that  promote 
institutional  cooperation  and  student 
mobility  between  the  United  States  and 
the  member  states  of  the  European 
Union. 

Methods  for  Applying  Selection  Criteria 

The  Secretary  gives  equal  weight  to 
the  listed  criteria.  Within  each  of  the 
criteria,  the  Secretary  gives  equal  weight 
to  each  of  the  factors. 

Selection  Criteria 

In  evaluating  applications  for  grants 
under  this  program  competition,  the 
Secretary  uses  the  following  selection 
criteria  chosen  from  those  listed  in  34 
JCFK  75.210. 

1.  The^quality  of  the  design  of  the 
proposed  project,  as  determined  by — 

a.  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable;  and 

b.  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other        . 
identified  needs. 

2.  The  significance  of  the  proposed 
project,  as  determined  by — 

a.  The  extent  to  which  the  proposed 
project  involves  the  development  or 
demonstration  of  promising  new 
strategies  that  build  on,  or  are 
alternatives  to,  existing  strategies; 

b.  The  likely  utility  of  the  products 
(such  as  information,  materials, 
processes,  or  techniques)  that  will  result 
from  the  proposed  project,  including  the 
potential  for  their  being  used  in  a 
variety  of  other  settings;  and 

c.  The  importance  or  magnitude  of  the 
results  or  outcomes  likely  to  be  attained 
by  the  proposed  project,  especially 
improvements  in  teaching  and  student 
achievement. 

3.  The  adequacy  of  resources,  as 
determined  by — 

a.  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project; 

b.  The  potential  for  continued  support 
of  the  project  after  Federal  funding 
ends,  including,  as  appropriate,  the 
demonstrated  commitment  of 
appropriate  entities  to  such  support; 
and 


c.  The  relevance  and  demonstrated 
commitment  of  each  partner  in  the 
proposed  project  to  the  implementation 
and  success  of  the  project. 

For  Applications  or  Information 
Contact:  Fund  for  the  Improvement  of 
Postsecondary  Education  (FIPSE),  U.S. 
Department  of  Education,  7th  &  D 
Streets,  S.W.,  Room  3100,  ROB-3, 
Washington,  D.C.  20202-5175.  You  may 
also  request  application  forms  by  calling 
732-544-2872  (fax  on  demand),  or 
application  guidelines  by  calling  202- 
358-3041  (voice  mail)  or  submitting  the 
name  of  the  competition  and  your  name 
and  postal  address  to  FIPSE@ED.GOV 
(e-mail).  Applications  are  also  listed  on 
the  FIPSE  Web  Site  <http:// 
www.ed.gov/offices/OPE/FIPSE>. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday.  For  additional 
program  information  call  Beverly  Baker 
at  the  FIPSE  office  (202-708-5750) 
between  the  hoiors  of  8  a.m.  and  5  p.m., 
Eastern  time,  Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  via  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or,  toll  free,  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222^922.  The 
dociunents  are  located  under  Option 
G — Files/ Annoimcements,  Bulletins, 
and  Press  Releases. 
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Note:  The  official  version  of  a  document  is 
the  document  pubHshed  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  1138-1138d. 

Dated:  January  22, 1999. 
David  A.  Longanecker, 
Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  99-1864  Filed  1-2&-99;  8:45  am) 
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DEPARTMEKT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 


fieu 


[Program  Anneuncement  No.  OCS-d9-04] 

Request  for  Applications  Under  The 
Office  of  Community  Services'  Fiscal 
Year  1999  Assets  for  Independence 
Demonstration  Program  (IDA  Program) 

agency:  Offiqe  of  Community  Services 
(OCS),  ACF.  tt)HHS. 

ACTION:  Announcement  of  availability  of 
funds  and  request  for  competitive 
applications  ftnder  the  Office  of 
Community  Services'  Assets  for 

Independencf  Demonstration  Program. 

1 

SUMMARY:  The  Office  of  Community 
Services  (OCS)  invites  eligible  entities 
to  submit  conlpetitive  grant  applications 
for  new  demonstration  projects  that  will 
establish,  support,  and  participate  in  the 
evaluation  of  Individual  Development 
Accounts  for  lower  income  individuals 
and  families.  Applications  will  be 
screened  and  competitively  reviewed  as 
indicated  in  tjiis  Program 
Announceraeht.  Awards  will  be 
contingent  on  the  outcome  of  the 
competition  and  the  availability  of 
funds. 

DATES:  To  be  considered  for  funding 
applications  nust  be  postmarked  on  or 
before  April  37,  1999.  Applications 
postmarked  after  that  date  will  not  be 
accepted  for  Consideration.  See  Part  IV 
of  this  annoulicement  for  more 
information  on  submitting  applications. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Richard  Saul  (202)  401-9341  or  Sheldon 
Shalit  (202)  4bl-4807,  Department  of 
Health  and  Human  Services, 
Administration  for  Children  and 
Families,  Of^e  of  Community  Services, 
370  L'Enfant  Promenade,  SW, 
Washington,  pC,  20447. 

In  addition*  this  Announcement  is 
accessible  on  ithe  OCS  WEBSITE  for 
reading  or  doivnloading  at  "http:// 
www.acf.dhhs-gov/programs/ocs"  under 
"funding  oppprtunities". 
SUPPLEMENTAftY  INFORMATION:  This 
program  announcement  consists  of 
seven  parts  plus  appendices: 

PART  I:  By4:KGROUND 
INFORMATION:  legislative  authority, 
program  purpjose,  CFDA  number,  and 
definition  of  lerms. 

PART  II:  PROGRAM  OBJECTIVES 
AND  REQUIREMENTS:  program 
priority  areasj  eligible  applicants, 
project  and  bvdget  periods,  funds 
availability  and  grant  amounts,  project 
eligibility  anq  requirements,  non- 
Federal  matching  funds  requirements. 


preferences,  multiple  applications, 
treatment  of  program  income,  and 
partnership  with  financial  institutions. 

PART  III:  THE  PROJECT 
DESCRIPTION,  PROGRAM  PROPOSAL 
ELEMENTS  AND  REVIEW  CRITERIA: 
project  siunmary;  the  review  process, 
project  goals,  application  brevity; 
proposal  elements  and  review  criteria; 
and  funding  reconsideration. 

PART  IV:  APPLICA-nON 
PROCEDURES:  application" materials, 
application  development/availability  of 
forms,  application  submission, 
intergovernmental  review,  initial  OCS 
screening,  application  consideration. 

PART  V:  INSTRUCTIONS  FOR 
COMPLETING  APPUCATION  FORMS: 
SF424,  SF424A,  SF424B. 

PART  VI:  CONTENTS  OF 
APPLICATION  AND  RECEIPT 
PROCESS:  content  and  order  of  program 
application,  acknowledgement  of 
receipt. 

PART  VII:  POST  AWARD 
INFORMATION  AND  REPORTING 
REQUIREMENTS:  notification  of  grant 
award,  attendance  at  evaluation 
workshops,  reporting  requirements, 
audit  requirements,  prohibitions  and 
requirements  with  regard  to  lobbying, 
applicable  Federal  regulations. 

APPENDICES:  Application  forms  and 
required  attachments. 

Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995,  Public  Law  104-13,  the 
Department  is  required  to  submit  to 
OMB  for  review  and  approval  any 
reporting  and  record  keeping 
requirements  in  regulations,  including 
Program  Announcements.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  This  Program  Annoiancement 
does  not  contain  information  collection 
requirements  beyond  those  approved  for 
ACF  grant  announcements/applications 
under  OMB  Control  Number  OMB- 
0970-0139  (expires  10/31/2000). 

Part  L  Background  Information 

A.  Legislative  Authority 

The  Assets  for  Independence 
Demonstration  Progreun  (IDA  Program) 
was  established  by  the  Assets  for 
Independence  Act  (AFI  Act),  under  Title 
rv  of  the  Community  Opportunities, 
Accountability,  and  Training  and 
Educational  Services  Act  of  1998  (P.L. 
105-285,  42  U.S.C.  604  Note). 

B.  Program  Purpose 

The  purpose  of  the  program  is,  in  the 
language  of  the  AFI  Act:  to  provide  for 


the  establishment  of  demonstration 
projects  designed  to  determine: 

(1)  The  social,  civic,  psychological, 
and  economic  effects  of  providing  to 
individuals  and  families  with  limited 
means  an  incentive  to  accumulate  assets 
by  saving  a  portion  of  their  earned 
Income; 

(2)  The  extent  to  which  an  asset-based 
pohcy  that  promotes  saving  for 
postsecondary  education, 
homeownership,  and  mlcroenterprise 
development  may  be  used  to  enable 
individuals  and  families  with  limited 
means  to  Increase  their  economic  self- 
sufficiency;  and 

(3)  The  extent  to  which  an  asset-based 
pohcy  stabilizes  and  improves  families 
and  the  community  in  which  the 
families  live. 

C.  The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  for  this  program 
is  93.602.  The  title  is  Assets  for 
Independence  Demonstration  Program  (IDA 
Program). 

D.  Definition  of  Terms 

For  the  purposes  of  this 
Announcement: 

(1)  AFI  Act  means  the  Assets  for 
Independence  Act  (Title  IV  of  the 
Community  Opportunities, 
Accountability,  and  Training  and 
Educational  Services  Act  of  1998)  which 
authorizes  this  program. 

(2)  Eligible  Individual  means  an 
individual  who  meets  the  Income  and 
net  worth  requirements  of  the  program 
as  set  forth  in  PART  II,  Section  G(2)(a). 

(3)  Emergency  Withdrawal  means  a 
withdrawal  of  only  those  funds,  or  a 
portion  of  those  funds,  deposited  by  the 
eligible  individual  (Project  Participant) 
in  an  Individual  Development  Account 
of  such  Individual.  Such  withdrawal 
must  be  approved  by  the  Project 
Grantee,  must  be  made  for  an  allowable 
purpose  as  defined  in  the  AFI  Act  and 
under  the  Project  Eligibility 
Requirements  set  forth  in  PART  11  of 
this  Announcement,  and  must  be  repaid 
by  the  individual  Project  Participant 
within  12  months  of  the  withdrawal. 
[See  PART  H,  Section  G(6)(b)] 

(4)  Household  means  all  individuals 
who  share  use  of  a  dwelling  unit  as 
primary  quarters  for  living  and  eating 
separate  from  other  individuals. 

(5)  Individual  Development  Account 
means  a  trust  created  or  organized  in  the 
United  States  exclusively  for  the 
purpose  of  paying  the  qualified 
expenses  of  an  eUgible  individual,  or 
enabUng  the  eligible  individual  to  make 
an  emergency  withdrawal,  but  only  if 
the  written  governing  instrument 
creating  the  trust  meets  the 
requirements  of  the  AFI  Act  and  of  the 
Project  Eligibility  and  Requirements  set 
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forth  in  this  Announcement.  [See  PART 
n,  Section  G(3)| 

(6)  Net  Worth  of  a  Household  means 
the  aggregate  market  value  of  all  assets 
that  are  owned  in  whole  or  in  part  by 
any  member  of  the  household,  exclusive 
of  the  primary  dwelling  unit  and  one 
motor  vehicle  owned  by  a  member  of 
the  household,  minus  the  obligations  or 
debts  of  any  member  of  the  household. 

(7)  Project  Grantee  means  a  Qualified 
Entity  as  defined  in  paragraph  (10) 
below,  which  receives  a  grant  pursuant 
to  this  Announcement. 

(8)  Project  Participant  means  an 
Eligible  Individual  as  defined  in 
paragraph  (2)  above  who  is  selected  to 
participate  in  a  demonstration  project 
by  a  qualified  entity. 

(9)  Project  Year  means,  with  respect 
to  a  funded  demonstration  project,  any 
of  the  5  consecutive  12-month  periods 
beginning  on  the  date  the  project  is 
originally  awarded  a  grant  by  ACF. 

(10)  Qualified  Entity  means  an  entity 
eligible  to  apply  for  and  operate  an 
assets  for  independence  demonstration 
project,  under  Priority  Area  1.0,  as  one 
or  more  not-for-profit  501(c)(3)  tax 
exempt  organizations,  or  a  State  or  local 
government  agency,  or  a  tribal 
government,  submitting  an  application 
jointly  with  such  a  not-for-profit 
organization.  States  eligible  to  apply 
imder  Priority  Area  2.0  are  deemed  to  be 
Qualified  Entities. 

(11)  Qualified  Expenses  means  one  or 
more  of  the  expenses  for  which  payment 
may  be  made  from  an  individual 
development  account  by  a  project 
grantee  on  behalf  of  the  eligible 
individual  in  whose  name  the  account 
is  held,  and  is  limited  to  expenses  of  (A) 
post-secondary  education,  (B)  first  home 
purchase,  and/or  (C)  business 
capitalization,  as  defined  below: 

(A)  Post-Secondary  Educational 
Expenses  means  post-secondary 
educational  expenses  paid  from  an 
individual  development  account 
directly  to  an  eligible  educational 
institution,  and  includes: 

(i)  Tuition  and  Fees  required  for  the 
enrollment  or  attendance  of  a  student  at 
an  eligible  educational  institution. 

(ii)  Fees.  Books,  Supplies,  and 
Equipment  required  for  courses  of 
instruction  at  an  eligible  educational 
institution. 

(iii)  Eligible  Educational  Institution 
means  the  following: 

(I)  Institution  of  Higher  Education. — 
An  institution  described  in  Section  101 
or  102  of  the  Higher  Education  Act  of 
1965. 

(n)  Post-Secondary  Vocational 
Education  School. — An  area  vocational 
education  school  (as  defined  in 
subparagraph  (C)  or  (D)  of  section  521(4) 


of  the  Carl  D.  Perkins  Vocational  and 
Applied  Technology  Education  Act  (20 
U.S.C.  2471(4))  which  is  in  any  State  (as 
defined  in  section  521(33)  of  such  Act) 
as  such  sections  are  in  effect  on  the  date 
of  enactment  of  this  title. 

(B)  First-Home  Purchase  means 
qualified  acquisition  costs  with  respect 
to  a  principal  residence  for  a  qualified 
first-time  homebuyer,  if  paid  from  an 
individual  development  account 
directly  to  the  persons  to  whom  the 
amounts  are  due.  Within  this  definition: 

(i)  Principal  Residence  means  a  main 
residence,  the  qualified  acquisition 
costs  of  which  do  not  exceed  100 
percent  of  the  average  purchase  price 
applicable  to  a  comparable  residence  in 
the  area. 

(ii)  Qualified  Acquisition  Costs  means 
the  cost  of  acquiring,  constructing,  or 
reconstructing  a  residence,  including 
usual  or  reasonable  settlement, 
financing,  or  other  closing  costs. 

(iii)  Qualified  First-Time  Homebuyer 
means  an  individual  participating  in  the 
project  involved  (and,  if  married,  the 
individual's  spouse)  who  has  no  present 
ownership  interest  in  a  principal 
residence  during  the  3-year  period 
ending  on  the  date  on  which  a  binding 
contract  is  entered  into  for  purchase  of 
the  principal  residence  to  which  this 
subparagraph  applies. 

(C)  Business  Capitalization  means 
amoimts  paid  from  an  individual 
development  account  directly  to  a 
business  capitalization  account  that  is 
established  in  a  Qualified  Financial 
Institution  and  is  restricted  to  use  solely 
for  qualified  business  capitalization 
expenses  of  the  eUgible  individual  in 
whose  name  the  account  is  held.  Within 
this  definition: 

(i)  Qualified  Business  Capitalization 
Expenses  means  qualified  expenditiu^s 
for  the  capitalization  of  a  qualified 
business  pursuant  to  a  qualified  plan. 

(ii)  Qualified  Expenditures  means 
expenditures  included  in  a  qualified 
plan,  including  but  not  limited  to 
capital,  plant,  equipment,  working 
capital,  and  inventory  expenses. 

(iii)  Qualified  Business  means  any 
business  that  does  not  contravene  any 
law  or  pubhc  poUcy  (as  determined  by 
the  Secretary). 

(iv)  Qualified  Plan  means  a  business 
plan,  or  a  plan  to  use  a  business  asset 
purchased,  which — 

(I)  Is  approved  by  a  financial 
institution,  a  microenterprise 
development  organization,  or  a 
nonprofit  loan  fund  having 
demonstrated  fiduciary  integrity; 

(n)  Includes  a  description  of  services 
or  goods  to  be  sold,  a  marketing  plan, 
and  projected  financial  statements;  and 


(ni)  may  require  the  eUgible 
individual  to  obtain  the  assistance  of  an 
experienced  entrepreneurial  advisor. 

(12)  Qualified  Financial  Institution 
means  a  Federally  insured  Financial 
Institution,  or  a  State  insured  Financial 
Institution  if  no  Federally  insured 
Financial  Institution  is  available. 

(13)  Qualified  Savings  of  the 
Individual  for  the  Period  means  the 
aggregate  of  the  amounts  contributed  by 
an  eligible  individual  to  the  individual 
development  account  of  the  individual 
during  the  period. 

(14)  Secretary  means  the  Secretary  of 
Health  and  Human  Services,  acting 
through  the  Director  of  the  Office  of 
Conununity  Services. 

(15)  Tribal  Government  means  a  tribal 
organization,  as  defined  in  section  4  of 
the  Indian  Self-Determination  and 
Education  Assistance  Act  (24  U.S.C. 
450b)  or  a  Native  Hawaiian 
organization,  as  defined  in  section  9212 
of  the  Native  Hawaiian  Education  Act 
(20  U.S.C.  7912). 

(16)  Trust  Agreement  means  the 
instrument  by  which  an  Individual 
Development  Account  is  established  in 
the  partnering  Financial  Institution  as 
required  in  PART  II  Section  0(3). 

(17)  Trustee  means  the  Qualified 
Financial  Institution  responsible  for 
management  of  the  Individual 
Development  Account  pursuant  to  the 
Trust  Agreement. 

Part  II.  Program  Objectives  and 
Requirements 

The  Office  of  Community  Services 
(DCS)  invites  qualified  entities  to 
submit  competing  grant  applications  for 
new  demonstration  projects  that  will 
establish,  support,  manage,  and 
participate  in  the  evaluation  of 
Individual  Development  Accounts  for 
eligible  participants  among  lower 
income  individuals  and  families. 

A.  Program  Priority  Areas 

There  are  two  Program  Priority  Areas 
under  this  program:  Priority  Area  1.0, 
under  which  OCS  will  accept 
applications  from  Qualified  Entities  as 
described  below  and  in  Section  G;  and 
Priority  Area  2.0,  under  which  OCS  will 
accept  applications  from  States  for 
eligible  statewide  individual  asset- 
buUding  programs  carried  out  in  a 
manner  consistent  with  the  purposes  of 
the  Assets  for  Independence  Act,  that 
were  established  under  State  law  as  of 
the  date  of  enactment  of  that  act 
[October  27, 1998],  and  that  as  of  such 
date  were  p{>erating  with  an  annual 
State  apprbpriation  of  not  less  than 
$1,000,000  in  non-Federal  funds. 
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B.  Eligible  A^  jplicants 

Eligible  api}licants  for  the  Assets  for 
Independence  Demonstration  Program 
Priority  Area  1.0  are  one  or  more  not- 
for-profit  50i  (c)(3)  tax  exempt 
organization!,  or  a  State  or  local 
government  Agency,  or  a  tribal 
government,  submitting  an  application 
jointly  with  $uch  a  not-for-profit 
organization]  Applicants  must  provide 
documentation  of  their  tax  exempt 
status.  The  applicant  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
Section  501(9)(3)  of  the  IRS  code  or  by 
providing  a  (^opy  of  their  currently  valid 
IRS  tax  exemlption  certificate.  Failure  to 
provide  evidence  of  Section  501(c)(3) 
tax  exempt  status  will  result  in  rejection 
of  the  applicftion. 

For  Prioritjr  Area  2.0  eligible 
applicants  are  States  which  are  carrying 
out  any  statewide  individual  asset- 
building  program  that  is  carried  out  in 
a  manner  consistent  with  the  purposes 
of  the  Assets  for  Independence  Act,  and 
which  was  established  under  State  law 
as  of  the  datq  of  enactment  of  that  act 
[October  27,  ^998],  and  that  as  of  such 
date  was  operating  with  an  annual  State 
appropriatioa  of  not  less  than 
$1,000,000  in  non-Federal  funds. 
Applicants  utider  Priority  Area  2.0  must 
provide  dociimentation  that  their 
program  meets  these  requirements. 

C.  Project  anti  Budget  Periods  for 
Projects  und9r  Priority  Area  1 .0 

This  annoiincement  is  inviting 
applications  under  Priority  Area  1.0  for 
project  and  bpdget  periods  of  five  (5) 
years.  Grant  Actions,  on  a  competitive 
basis,  will  aWard  funds  for  the  full  five 
year  project  and  budget  period.  As 
noted  below  in  Section  E.,  subject  to  the 
availability  of  funds,  grantees  may  be 
offered  the  o|>portujiity  to  compete  for 
supplementaiy  funding  in  later  years 
during  the  five-year  project. 

Nats*.  Appli(}ants  should  be  aware  that  CX^ 
funds  awarded  pursuant  to  this 
Announcement  will  be  from  FY  1999  funds 
and  may  not  b«  expended  after  the  end  of  the 
five-year  Project/Budget  Period  to  support 
administrationj  of  the  project  or  matching 
contributions  no  Individual  Development 
Accounts  which  may  be  open  at  that  time. 

D.  Project  an'^  Budget  Periods  for 
Projects  Und^r  Priority  Area  2.0 

This  announcement  is  inviting 
applications  ^om  eligible  States  under 
Ptiority  Area  2.0  for  project  periods  of 
five  (5)  years,  Awards  will  be  for  an 
initial  one-yoar  budget  period. 
Applications  for  continuation  grants 
funded  under  these  awards  beyond  the 


one-year  budget  period  but  within  the 
five  (5)  year  project  period  will  be 
entertained  in  subsequent  years  on  a 
noncompetitive  basis,  subject  to 
satisfactory  progress  of  the  grantee, 
availability  of  funds,  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
Government. 

E.  Funds  Availability  and  Grant 
Amounts  Under  Priority  Area  1 .0 

In  Fiscal  Year  1999  approximately 
$7.44  million  is  available  under  Priority 
Area  1.0  for  fimding  commitments  to 
approximately  30  projects,  not  to  exceed 
$500,000  and  averaging  a  total  of 
approximately  $250,000  for  the  five-year 
project  and  budget  periods.  Applicants 
are  reminded  that  grant  awards  are 
limited  to  the  amount  of  committed 
non-Federal  cash  matching 
contributions,  and  are  urged  to  make 
realistic  projections  of  project  needs 
over  the  five  year  project  and  propose 
project  budgets  accordingly.  Draw-down 
of  grant  fimds  over  the  five-year  budget 
period  will  be  permitted  in  amounts 
that  will  match  non-Federal  deposits 
into  the  Project  Reserve  Fund.  (See 
PART  n  Section  I.)  As  noted  above, 
subject  to  availability  of  funds  and  the 
progress  of  individual  demonstration 
projects,  grantees  may  be  offered  the 
oppKjrtunity  to  compete  for 
supplementary  funding  in  later  years 
during  the  five-year  project,  if  there 
were  a  determination  that  this  would  be 
in  the  best  interest  of  the  government. 

F.  Funds  Availability  and  Grant 
Amounts  Under  Priority  Area  2.0 

In  Fiscal  Year  1999  up  to 
approximately  $1.86  million  is  available 
under  Priority  Area  2.0  for  up  to  two 
grants  of  up  to  approximately  $930,000 
each  fcH'  the  first  budget  year  of  a  five- 
year  State  project.  Any  funds  not 
awarded  in  FY  1999  und«'  Priority  Area 
2.0  will  be  available  for  project  grants 
under  Priority  Area  1.0. 

G.  Project  Eligibility  and  Requirements 
Under  Priority  Area  1 .0 

To  be  eligible  for  funding  imder 
Priority  Area  1.0,  projects  must  be 
sponsored  and  managed  by  Qualified 
Entities  and  must  meet  the  following 
requirements: 

(1)  Reserve  Fund.  A  grantee,  other 
than  a  State  or  local  government  agency 
or  tribal  government,  must  establish  a 
Reserve  Fimd  and  maintain  it  in 
accordance  with  accoimting  regulations 
prescribed  by  the  Secretary.  (Note:  Such 
regulations  will  be  issued  prior  to  grant 
awards  and  made  available  to  grantees 
at  the  time  of  the  award.) 


(a)  Amounts  in  the  Reserve  Fund.  As 
soon  after  receipt  as  is  practicable,  such 
grantees  shall  deposit  in  such  Reserve 
Fund  the  non-Federal  matching 
contributions  received  pursuant  to  the 
"Non-Federal  Share  Agreement"  or 
Agreements  reached  with  the 
provider(s)  of  non-Federal  matching 
contributions.  Once  such  non-Federal 
funds  are  deposited  in  the  Reserve 
Fund,  grantees  may  draw  down  OCS 
grant  funds  in  amounts  equal  to  such 
deposits.  Similarly,  as  soon  after  receipt 
as  practical,  such  grantees  shall  deposit 
the  income  received  from  any 
investment  made  of  those  funds  (see 
below). 

(b)  Use  of  Amoimts  in  the  Reserve 
Fund.  Grantees  shall  use  the  amounts  in 
such  Reserve  Fund  as  follows: 

(A)  At  least  90.5%  of  the  fimds  shall 
be  used  as  matching  contributions, 
equally  divided  between  federal  and 
non-federal  monies,  to  individual 
development  accoimts  for  project 
participants,  in  an  agreed  upon  ratio  to 
deposits  made  in  those  accoimts  by 
project  participants  bom  earned 
income. 

(B)  At  least  2%  but  no  more  than 
9.5%  of  the  Federal  grant  funds  shall  be 
used  toward  the  expense  of  collecting 
and  providing  to  the  research 
organization  evaluating  the 
demonstration  project  the  data  and 
information  required  for  the  evaluation. 

(C)  Up  to  7.5%  of  the  Federal  grant 
funds  may  be  used  for  administration  of 
the  demonstration  project  and  toward 
expenses  of  assisting  project 
participants  to  obtain  the  skills 
(including  economic  literacy,  budgeting, 
and  business  management  skills), 
training,  and  information  necessary  to 
achieve  economic  self-sufficiency 
through  activities  requiring  qualified 
expenses. 

ft))  Up  to  9.5%  of  the  required 
matching  non-Federal  funds  may  be 
used  for  expenses  outlined  in 
Paragraphs  (B)  and  (C),  above,  or  other 
project-related  expenses  as  agreed  by 
the  Applicant  and  the  provicUng  entity. 

N«te:  If  a  grantee  mobilizes  matching  non- 
Federal  contributions  in  excess  of  the 
required  100  percent  match,  such  non- 
Federal  funds  may  be  used  however  the 
grantee  and  provider  of  the  funds  may  agree. 

(c)  Authority  to  Invest  Funds.  A 
grantee  shall  invest  the  amounts  in  its 
Reserve  Fund  that  are  not  immediately 
needed  for  payment  under  paragraph 
(b),  in  a  manner  that  provides  an 
appropriate  balance  between  return, 
liquidity,  and  risk,  and  in  accordance 
with  Guidelines  which  will  be  issued  by 
the  Secretary  prior  to  making  of  grant 
awards  and  provided  to  grantees  at  the 
time  of  grant  award. 
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(d)  Use  of  Investment  Income.  Income 
generated  from  investment  of  Reserve 
Fimd  monies  that  are  not  allocated  to 
existing  Individual  Development 
Accounts  may  be  added  by  grantees  to 
the  funds  committed  to  program 
administration,  participant  support,  or 
evaluation  data  collection.  As  noted  in 
Paragraph  M,  below,  once  funds  have 
been  committed  as  matching 
contributions  to  Individual 
Development  Accounts,  then  any 
income  subsequently  generated  by  such 
funds  must  be  deposited/credited  to  the 
credit  of  such  accounts. 

Note:  No  part  of  such  income  is  to  be 
considered  as  a  Federal  funds  contribution 
subject  to  the  S2000/S4000  limitations  under 
Paragraph  (5)(b),  below. 

(e)  Joint  Project  Administration.  If  two 
or  more  qualified  entities  are  jointly 
administering  a  project,  none  shall  use 
more  than  its  proportional  share  for  the 
purposes  described  in  subparagraphs  (B) 
and  (C),  of  paragraph  (b)- 

(2)  Eligibility  and  Selection  of  Project 
Participants. 

(a)  Participant  Eligibility.  Eligibility 
for  participation  in  the  demonstration 
projects  is  limited  to  individuals  who 
are  members  of  households  eligible  for 
assistance  under  TANF  or  of  households 
whose  adjusted  gross  income  does  not 
exceed  the  earned  income  amount 
described  in  Section  32  of  the  Internal 
Revenue  Code  of  1986  (taking  into 
account  the  size  of  the  household],  and 
whose  net  worth  as  of  the  end  of  ihe 
calendar  year  preceding  the 
determination  of  eligibility  does  not 
exceed  $10,000,  excluding  the  primary 
dwelling  unit  and  one  motor  vehicle 
owned  by  a  member  of  the  household. 

(b)  Participant  Selection.  In  keeping 
with  the  statutory  preference  in  Section 
405(d)(3)  of  the  AFl  Act  for  applications 
that  target  individuals  from 
neighborhoods  or  communities  that 
experience  high  rates  of  poverty  or 
unemployment,  grantees  under  Priority 
Area  1.0  only,  in  their  selection  of 
Project  Participants,  may  restrict 
participation  in  such  neighborhoods  or 
commimities  targeted  by  their 
demonstration  projects  to  individuals 
and  households  with  lower  incomes  and 
net  worth  than  set  forth  above,  provided 
that  they  shall  nonetheless  select 
individuals  that  they  determine  to  be 
best  suited  to  participate  in  the 
demonstration  project. 

(3)  Establishment  of  Individual 
Development  Accounts.  Grantees  must 
create,  through  written  governing 
instruments,  trusts  which  will  be 
Individual  Development  Accounts  on 
behalf  of  Project  Participants.  Trustees 
must  be  Qualified  Financial  Institutions. 
The  written  governing  instnmients  of 


the  trusts  must  contain  the  following 
requirements: 

(a)  No  contribution  will  be  accepted 
unless  in  cash  or  by  check. 

Note:  In  accordance  with  U.S.  Treasury 
Regulations  and  accepted  commercial 
practice,  electronic  transfer  of  funds  will  be 
considered  a  cash  payment  for  purposes  of 
this  Announcement. 

(b)  The  assets  of  the  trust  will  be 
invested  in  accordance  with  the 
direction  of  the  Project  Participant  after 
consultation  with  the  grantee  and 
pursuant  to  the  guidelines  of  the 
Secretary  (which  will  be  issued  prior  to 
the  making  of  grant  awards  and  made 
available  to  grantees  at  the  time  of  grant 
award). 

(c)  The  assets  of  the  trust  will  not  be 
commingled  vdth  other  property  except 
in  a  common  trust  fund  or  common 
investment  fund. 

(d)  In  the  event  of  the  death  of  the 
Project  Participant,  any  balance 
remaining  in  the  trust  shall  be 
distributed  within  30  days  of  the  date  of 
death  to  another  Individual 
Development  Account  established  for 
the  benefit  of  an  eligible  individual  as 
directed  by  the  Participant  in  the 
Savings  Plan  Agreement  under  sub- 
paragraph (h),  below;  provided,  that  the 
Participant  may  at  their  option  direct 
the  disposition  of  any  funds  in  the  trust 
which  were  deposited  in  the  trust  by  the 
Participant. 

(e)  Except  in  the  case  of  the  death  of 
the  Project  Participant,  amounts  in  the 
trust  attributable  to  deposits  by  the 
grantee  from  grant  funds  and  matching 
non-federal  contributions,  and  any 
interest  thereon,  may  be  paid, 
withdravra  or  distributed  out  of  the  trust 
only  for  the  purpose  of  paying  qualified 
expenses  of  the  Project  Participant  (i.e. 
for  post-secondary  education  expenses, 
first-home  purchase,  or  business 
capitalization.  See  PART  I  Section 
D(ll)) 

(f)  The  procedures  governing  the 
withdrawal  of  funds  from  the  Individual 
Development  Account,  for  both 
Qualified  Expenses  and  Emergency 
Withdrawals,  vdiich  comply  with  the 
provisions  of  Paragraph  (6)  Withdrawals 
from  Individual  Development  Accounts, 
below. 

(g)  A  provision,  in  accordance  with 
the  direction  of  the  Project  Participant, 
for  the  distribution  within  30  days  of 
any  balance  in  the  trust  on  the  day 
following  the  death  of  such  Participant, 
to  another  individual  development 
account  established  for  the  benefit  of  an 
ehgible  individual. 

[Note  that  this  will  mean  that  each  Project 
Participant  must  provide  such  direction  at 
the  time  the  Individual  Development 


Account  is  established.  Provision  should  be 
made  by  grantees  for  modification  of  such 
directions  during  the  course  of  the  project,  in 
the  event  of  changing  circumstances.) 

(h)  a  "Savings  Plan  Agreement" 
between  the  grantee  and  the  Project 
Participant,  which  should  include:  (1) 
savings  goals  (including  a  proposed 
schedule  of  savings  deposits  by  the 
Participant  from  earned  income,  which 
may  be  for  a  period  of  less  than  five 
years);  (2)  the  rate  at  which  participant 
savings  will  be  matched  (from  one 
dollar  to  eight  dollars  for  each  dollar  in 
savings  deposited  by  Participant,  up  to 
a  total  of  $2000  during  the  five-year 
project  period);  (3)  the  proposed 
qualified  expense  for  which  the 
Account  is  maintained.  (4)  any  training 
or  education  related  to  the  qualified 
expense  which  the  Grantee  agrees  to 
provide  and  of  which  the  Participant 
agrees  to  partake,  (5)  contingency  plans 
in  the  event  that  the  Participant  exceeds 
or  fails  to  meet  projected  savings  goals 
or  schedules,  (6)  any  agreement  as  to 
investments  of  assets  described  in 
subparagraph  (c),  above,  (7)  provision 
for  disposition  of  the  funds  in  the  trust 
(account)  in  the  event  of  the 
Participant's  death  (see  sub-Paragraph 
(d),  above;  and  (8)  provision  for 
amendment  of  the  Agreement  with  the 
concurrence  of  both  Grantee  and 
Participant. 

(4)  Cfustodial  Accounts.  Grantees  may 
establish  Custodial  Accounts  on  behalf 
of  minor  children  of  Eligible 
Individuals,  or  up  to  age  24  in  the  case 
of  students,  of  disabled  dependents  of 
Eligible  Individuals,  or  of  Eligible 
Individuals  who  are  disabled.  Such  a 
Custodial  Account  shall  be  treated  as  a 
trust  if  the  assets  of  the  custodial 
account  are  held  by  a  bank  (as  defined 
in  section  408(n)  of  the  Internal 
Revenue  Code  of  1986)  or  another 
person  who  demonstrates,  to  the 
satisfaction  of  the  Secretary,  that  the 
manner  in  which  such  person  will 
administer  the  custodial  account  will  be 
consistent  vdth  the  requirements  of  the 
AFI  Act  and  paragraph  (3),  above,  and 
if  the  custodial  accoimt  would,  except 
for  the  fact  that  it  is  not  a  trust, 
constitute  an  individual  development 
account  described  above.  In  the  case  of 
a  custodial  accoimt  treated  as  a  trust  by 
reason  of  the  preceding  sentence,  the 
custodian  of  that  custodial  account  shall 
be  treated  as  the  trustee  of  the  account. 
Grantees  are  reminded  that  (1)  the 
savings  deposits  into  such  Custodial 
Accounts  can  be  made  only  from  earned 
income  of  the  Eligible  Individual,  and 
(2)  there  is  a  limitation  of  $2000  per 
individual  and  $4000  per  household  on 
matching  contributions  jom  OCS  grant 
funds. 
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(5)  Deposits 
Development 

(a)  Matching 
than  once  ever^ ' 
demonstration 
make  deposits 
Development 
parallel  accounit 
grantee,  as 
deposits  made 
during  the 
deposit,  from 


peri  id 


thii 
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Individual 
i^ccounts. 
Contributions.  Not  less 
three  months  during  the 
jroject  grantees  will 
nto  Individual 
i'^ccounts,  or  into  a 
maintained  by  the 
matching  contributions  to 
)y  Project  Participants 
since  the  previous 
ekmed  income. 


made  by  Project 
be  deemed  to  have  been 
income  so  long  as  the 
ean^ed  income  (as  defined  in 
of  the  Internal  Revenue 
dui'ing  the  period  since  the 
ious  deposit  in  the  account 
amount  of  the  current 


Note:  Deposits 
Partici(>ants  shal 
made  from  earned 
Participant's 
Section  91  l(d)(2l 
Code  of  1986) 
Participant's  pre\ 
is  greater  than 
deposit. 

Matching  coi  itributions  must  be  made 
in  equal  amour  ts  from  Federal  grant 
funds  and  non-Federal  public  and 
private  funds  cpmmitted  to  the  project 
as  matching  contributions.  Matching 
contribution  ddposits  by  grantees 
(Federal  plus  npn-Federal)  may  be  from 
$1  to  $8  for  eac^  dolleir  of  earned 
income  depositjed  in  the  account  by  the 
Project  Participiant  in  whose  name  the 
accoimt  is  estal  dished.  At  the  time  such 
deposits  are  im  de,  the  grantee  will  also 
deposit  into  the  Individual 
Development  A  ccount  (or  the  parallel 
account)  any  in  terest  or  income  that  has 
accrued  since  t  le  previous  deposit  on 
amounts  previc  usly  deposited  in  or 
credited  to  that  account. 

(b)  Limitatioi  is  on  Matching 
Contributions.  Over  the  course  of  the 
five  year  demolistration,  not  more  than 
$2,000  in  Federal  grant  funds  shall  be 
provided  through  matching 
contributions  ti  any  one  individual;  and 
not  more  than  |4,000  shall  be  provided 
to  any  one  household. 

(6)  Withdrawals  from  Individual 
Development  i^ccounts. 

(a)  Limitatioiis.  No  earlier  than  six 
months  after  the  initial  deposit  by  a 
Project  Participant  in  an  Individual 
Development  Recount,  funds  may  be 
withdrawn  froiii  such  account,  but  only 
upon  written  approval  of  the  Project 
Participant  and  of  a  responsible  official 
of  the  project  gfantee,  and  only  for  one 
or  more  Qualified  Expenses  (as  defined 
in  Part  I)  or  for  an  Emergency 
Withdrawal. 

(b)  Emergenc  y  Withdrawals.  An 
Emergency  Wilpdrawal  may  only  be  of 
those  funds,  or  a  portion  of  those  funds, 
deposited  in  th  b  account  by  the  Project 
Participant,  and  for  the  following 
purposes: 

(i)  Expenses 


or  medical  care  or 


necessary  to  ob  tain  medical  care  for  the 


Project  Participant  or  a  spouse  or 
dependent  of  the  Participant; 

(ii)  Payments  necessary  to  prevent 
eviction  of  the  Project  Participant  from, 
or  foreclosure  on  the  mortgage  for,  the 
principal  residence  of  the  Participant; 

(iii)  Payments  necessary  to  enaole  the 
Project  Participant  to  meet  necessary 
living  expenses  (food,  clothing, 
shelter — including  utilities  and  heating 
fuel)  following  loss  of  employment. 

(c)  Reimbursement  of  Emergency 
Withdrawals.  A  Project  Participant  shall 
reimburse  an  Individual  Development 
Account  for  any  funds  withdrawn  from 
the  account  for  an  Emergency 
Withdrawal,  not  later  than  12  months 
after  the  date  of  the  withdrawal.  If  the 
Participant  fails  to  make  the 
reimbursement,  the  Project  Grantee 
must  transfer  the  funds  deposited  into 
the  account  or  a  parallel  account  from 
Federal  and  non-Federal  matching 
contributions,  and  any  income 
generated  thereby,  back  to  the  Reserve 
Fund  of  the  grantee,  and  use  the  funds 
to  benefit  other  individuals 
participating  in  the  demonstration 
project  involved.  Any  remaining  funds 
deposited  by  the  Project  Participant 
(plus  any  income  generated  thereby) 
shall  be  returned  to  such  Project 
Participant. 

(d)  Transfers  to  Individual 
Development  Accounts  of  Family 
Members.  At  the  request  of  a  Project 
Participant,  and  with  the  written 
approval  of  a  responsible  official  of  the 
grantee,  amounts  may  be  paid  from  an 
individual  development  account 
directly  into  another  such  account 
established  for  the  benefit  of  an  eligible 
individual  who  is — 

(i)  The  Participant's  spouse,  or 
(ii)  Any  dependent  of^the  Participant 
with  respect  to  whom  the  Participant  is 
allowed  a  deduction  imder  section  151 
of  the  Internal  Revenue  Code  of  1986. 

H.  Project  Eligibility  and  Requirements 
under  Priority  Area  2.0 

State  applicants  which  are  eligible 
under  Priority  Area  2.0  (see  PART  II 
Sections  A  and  B)  are  subject  to  the 
same  Project  Eligibility  standards  and 
Requirements  as  grantees  under  Priority 
Area  1 .0  except  that  where  such 
standards  or  requirements  are 
inconsistent  with  State  statutory 
requirements  in  effect  as  of  the  date  of 
enactment  of  the  AFI  Act  (October  27. 
1998),  governing  such  statewide 
program,  they  shall  not  apply  to  the 
program. 

/.  Non-Federal  Matching  Funds 
Requirements 

Grantees  must  provide  at  least  one 
hundred  percent  of  the  OCS  grant 


amount  in  cash  non-Federal  share  for 
deposit  to  the  Reserve  Fund  as  matching 
contribution.  Public  sector  resources 
that  can  be  counted  toward  the 
minimum  required  match  include  funds 
from  State  and  local  governments,  and 
funds  from  various  block  grants 
allocated  to  the  States  by  fiie  Federal 
Government  providing  the  authorizing 
legislation  for  these  grants  permits  such 
use.  (Note,  for  example,  that  Community 
Development  Block  Grant  (CDBG)  funds 
may  be  counted  as  matching  funds; 
CSBG  FUNDS  MAY  NOT.)  To  be 
considered  for  funding  an  Application 
must  include  a  copy  of  a  "Non-Federal 
Share  Agreement"  or  Agreements  in 
writing  executed  with  the  entity  or 
entities  providing  the  required  non- 
Federal  matching  contributions,  on 
letterhead  of  the  entity  and  signed  by  a 
person  authorized  to  make  a 
commitment  on  behalf  of  the  entity. 
Such  Agreement(s)  must  include:  (1)  a 
commitment  to  provide  the  non-Federal 
funds  contingent  only  on  the  grant 
award;  (2)  a  schedule  of  deposits  to  the 
project's  Reserve  Fund  of  at  least  ten 
percent  of  the  total  committed  for  the 
entire  project  at  the  start  of  each  of  the 
five  Project  Years,  plus  any  additional 
amounts  needed  to  assure  that  there  is 
at  least  $2000  of  non-Federal  matching 
contribution  funds  in  the  Reserve  Fund 
for  each  Individual  Development 
Account  that  has  been  opened;  and  (3) 
a  statement  that  up  to  9.5  percent  of  the 
required  non-Federal  matching 
contribution  funds  it  provides  may  be 
allocated  from  the  Reserve  Fund  to  the 
support  of  project  administration, 
Participant  support,  data  collection  or 
other  project-related  expenses.  (See 
Section  G(l)(b).  above,  and  PART  IV, 
Section  D(5))  Grantees  are  encouraged  to 
mobilize  additional  resources,  which 
may  be  cash  or  in-kind  contributions. 
Federal  or  non-Federal,  for  support  of 
project  administration  and  assistance  to 
Project  Peirticipants  in  obtaining  skills, 
knowledge,  and  needed  support 
services.  (See  PART  III,  Element  IV) 

Note:  If  a  grantee  mobilizes  matching  non- 
Federal  contributions  in  excess  of  the 
required  100  percent  match,  such  non- 
Federal  funds  may  be  used  however  the 
grantee  and  provider  of  the  funds  may  agree. 
Grantees  will  be  held  accountable  for 
commitments  of  such  excess  matching  funds 
and  additional  resources  proposed  or 
pledged  as  part  of  an  approved  application 
even  if  over  the  amount  of  the  required 
match. 

/.  Preferences 

In  accordance  with  the  provisions  of 
the  AFI  Act,  in  considering  an 
application  to  conduct  a  demonstration 
project  under  Priority  Area  1.0,  OCS 
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will  give  preference  to  an  application 
that 

(1)  E>emonstrates  the  willingness  and 
ability  of  the  applicant  to  select 
individuals  for  participation  in  the 
project  who  are  predominantly  from 
households  in  which  a  child  (or 
children)  is  living  with  the  child's 
biological  or  adoptive  mother  or  father, 
or  with  the  child's  legal  guardians; 

(2)  Provides  a  commitment  of  non- 
Federal  funds  with  a  proportionately 
greater  amount  of  such  funds  committed 
from  private  sector  sources;  and 

(3)  Targets  individuals  residing 
within  one  or  more  relatively  well- 
defined  neighborhoods  or  communities 
(including  rural  commimities,  public 
housing  developments,  Empowerment 
Zones  and  Enterprise  Communities)  that 
experience  high  rates  of  poverty  or 
unemployment. 

K.  Multiple  Applications 

.Qualified  Entities  may  submit  more 
than  one  application  for  different 
demonstration  projects,  but  no  more 
than  one  such  application  will  be 
funded  to  the  same  Qualified  Entity. 

L.  Treatment  of  Program  Income 

As  noted  in  Section  G(l)(d),  above, 
income  generated  from  investment  of 
unallocated  funds  in  the  Reserve  Fund 
may  be  added  to  the  funds  already 
committed  from  the  Reserve  Fund  to 
program  administration,  participant 
support,  or  evaluation  data  collection. 
However,  once  funds  have  been 
committed  as  matching  contributions  to 
Individual  Envelopment  Accounts,  then 
any  income  generated  by  such  funds 
must  be  deposited  proportionately  to 
the  credit  of  such  accounts. 

Note:  No  part  of  such  income  is  to  be 
considered  as  a  Federal  funds  contribution 
subject  to  the  S2000/S4000  limitations  under 
Section  G(5)(b),  above.  (See  also  Sections 
G(l)(d)  and  G(5)(a),  above). 

M.  Agreements  With  Qualified  Financial 
Institutions 

All  applicants  under  Priority  Area  1.0 
must  enter  into  agreements  with  one  or 
more  Qualified  Financial  Institutions, 
under  which  Reserve  Funds  and 
Individual  Development  Accounts  will 
be  established  and  maintained.  To  be 
considered  for  funding,  an  Application 
under  Priority  Area  1.0  must  include  a 
copy  of  an  Agreement  or  Agreements 
with  one  or  more  partnering  Qualified 
Financial  Institutions,  which  state(s) 
that  the  accounting  procedures  to  be 
followed  in  account  management  will 
conform  to  Guidelines  established  by 
the  Secretary  (which  will  be  issued 
prior  to  grant  awards  and  made 
available  to  grantees  at  time  of  award). 


and  under  which  the  partnering 
Financial  Institution  agrees  to  provide 
data  and  reports  as  requested  by  the 
applicant.  The  Agreement  may  also 
include  other  services  to  be  provided  by 
the  partnering  Financial  Institution  that 
could  strengthen  the  program,  such  as 
Financial  Education  Seminars,  favorable 
pricing  or  matching  contributions 
provided  by  the  Financial  Institution, 
and  assistance  in  recruitment  of  Project 
Participants. 

Part  ni.  The  Project  Description, 
Program  Proposal  Elements  and  Review 
Criteria 

The  project  description  provides  a 
major  means  by  which  an  application  is 
evaluated  and  ranked  to  compete  with 
other  applications  for  available 
assistance.  The  project  description 
should  be  concise  and  complete  and 
should  address  the  activity  for  which 
Federal  funds  are  being  requested. 
Supporting  documents  should  be 
included  where  they  can  present 
information  clearly  and  succinctly. 
Cross-referencing  should  be  used  rather 
than  repetition.  OCS  is  particularly 
interested  in  specific  factual 
information  and  statements  of 
measurable  goals  in  quantitative  terms. 
Project  descriptions  are  evaluated  on  the 
basis  of  substance,  not  length.  Extensive 
exhibits  are  not  required.  (Supporting 
information  concerning  activities  that 
will  not  be  directly  funded  by  the  grant 
or  information  that  does  not  directly 
pertain  to  an  integral  part  of  the  grant 
fimded  activity  should  be  placed  in  an 
appendix.)  Pages  should  be  numbered 
and  a  table  of  contents  should  be 
included  for  easy  reference. 

A.  Project  Summary 

Applicants  should  provide  a  Project 
Sununary  of  not  more  than  one  page 
which  should  be  page  1  of  the  Project 
Narrative- /Description. 

B.  Project  Goals,  Application  Brevity 

The  ultimate  goals  of  the  projects  to 
be  funded  under  the  Assets  for 
Independence  Demonstration  Program 
are:  (1)  to  achieve,  through  project 
activities  and  interventions,  the  creation 
of  asset  accumulation  opportunities  for 
recipients  of  Temporary  Assistance  for 
Needy  Families  (TANF)  and  other 
eligible  individuals  and  families  that 
can  lead  to  economic  self-sufficiency  of 
members  of  the  communities  served 
through  activities  requiring  one  or  more 
qualified  expenses;  (2)  to  support  and 
make  possible  the  evaluation  of  the 
effectiveness  of  these  interventions  and 
of  the  project  design  through  which  they 
were  implemented;  and  (3)  thus  to  make 
possible  the  replication  of  successful 


programs.  As  noted  here,  OCS  intends 
to  make  the  awards  of  all  the  above 
grants  on  the  basis  of  brief,  concise 
narrative  project  descriptions.  The 
elements  and  format  of  these  project 
descriptions,  along  with  the  review 
criteria  that  will  be  used  to  evaluate 
them,  will  be  outlined  in  this  Part. 

In  order  to  simplify  the  application 
preparation  and  review  process,  OCS 
seeks  to  keep  grant  proposals  cogent  and 
brief.  Applications  with  project 
narratives  (excluding  appendices)  of 
more  than  30  letter-sized  pages  of  12 
c.p.i.  type  or  equivalent  on  a  single  side 
will  not  be  reviewed  for  funding. 
AppUcants  should  prepare  and 
assemble  their  project  description  using 
the  following  outline  of  required  project 
elements.  They  should,  furthermore, 
build  their  project  concept,  plans,  and 
application  description  upon  the 
guidelines  set  forth  for  each  of  the 
project  elements. 

C.  Proposal  Elements  and  Review 
Criteria  for  Applications  Under  Priority 
Area  1.0 

Applications  which  pass  the  initial 
screening  will  be  assessed  and  scored  by 
reviewers.  Each  reviewer  will  give  a 
numerical  score  for  each  application 
reviewed.  These  numerical  scores  will 
be  supported  by  explanatory  statements 
on  a  formal  rating  form  describing  major 
strengths  and  weaknesses  under  each 
applicable  criterion  published  in  the 
Aiinouncement.  Scoring  will  be  based 
on  a  total  of  100  points. 

The  competitive  review  of  proposals 
will  be  based  on  the  degree  to  which 
applicants: 

(1)  Adhere  to  the  requirements  in 
PART  II  and  incorporate  each  of  the 
Elements  and  Sub-Elements  below  into 
their  proposals,  so  as  to: 

(2)  Describe  convincingly  a  project 
that  will  develop  new  asset 
accumulation  opportimities  for  TANF 
recipients  and  other  eligible  individuals 
and  families  that  can  lead  to  a  transition 
from  dependency  to  economic  self- 
sufficiency  through  activities  requiring 
one  or  more  qualified  expenses;  and 

(3)  Provide  for  the  collection  of 
relevant  data  to  support  the  testing  and 
evaluation  of  the  project  design, 
implementation,  and  outcomes  so  as  to 
make  possible  replication  of  a 
successful  program. 

For  each  of  the  Project  Elements  or 
Sub-Elements'below  there  is  at  the  end 
of  the  discussion  a  suggested  number  of 
pages  to  be  devoted  to  the  particular 
element  or  sub-element.  These  are 
suggestions  only;  but  the  applicant  must 
remember  that  the  overall  Project 
Narrative  must  not  bj  longer  than  30 
pages. 
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Element  I.  Organizational  Experience 
and  Administiiitive  Capability.  (Total 
Weight  ofO  to  ^0  Points 

Sub-Element  I(ft)  Experience  and 
Staffing.  (Weight  of  0-10  Points) 

The  applicant  should  cite  its 
capability  and  Relevant  experience  in 
developing  and  operating  programs 
which  deal  with  poverty  problems 
similar  to  thos^  to  be  addressed  by  the 
proposed  project,  including  the 
provision  of  subportive  services  to 
TANF  recipients  and  other  low  income 
individuals  an^  families  seeking  to 
achieve  econoi<iic  stability  and  self- 
sufficiency,  as  Well  as  with  evaluations 
and  data  colle<^on.  Applications 
should  identify  appUcant  agency 
executive  leadership  in  this  section  and 
briefly  describe  their  involvement  in  the 
proposed  projef:t  and  provide  assiu'ance 
of  their  commitment  to  its  successful 
implementation.  The  application  should 
note  and  justify  the  priority  that  this 
project  will  hai  'e  within  the  agency 
including  the  f  icilities  and  resources 
that  it  has  available  to  carry  it  out. 

Finally,  the  application  must  identify 
the  two  or  three  individual  staff  persons 
who  will  have  pe  most  responsibility 
for  managing  the  project,  coordinating 
services  and  adtivities  for  participants 
and  partners,  a|id  for  achieving 
performance  targets.  The  focus  should 
be  on  the  qualifications,  experience, 
capacity  and  commitment  to  the 
program  of  the  key  staff  persons  who 
will  administei  and  implement  the 
project.  The  pe  -son  identified  as  Project 
Director  shoulc  have  supervisory 
experience,  experience  in  working  with 
financial  institutions  and  budget  related 
problems  of  th^  poor,  and  experience 
with  the  target  population.  Because  this 
is  a  demonslration  project  within  an 
already-established  agency,  OCS  expects 
that  the  key  stattf  person  (s)  would  be 
identified,  if  nat  hired. 

It  is  suggested  that  applicants  use  no 
more  than  3  pages  for  this  sub-Element, 
not  counting  actual  resumes  or  position 
descriptions,  m  hich  should  be  included 
in  an  Appendix  to  the  proposal. 

Sub-Element  I(p)  Ability  to  Assist 
Participants.  (Weight  of  0-10  Points) 

The  experience  and  ability  of  the 
applicant  in  recruiting,  educating,  and 
assisting  project  participants  to  increase 
their  economid  independence  and 
general  well-being  through  the 
development  o|  assets.  The  application 
should  cite  the  organization's 
experience  in  aollaborative 
programming  and  operations  which 
involve  financ^il  institutions  and 
financial  plamiing,  budget  counseling, 
educational  gviidance,  preparation  for 


home  ownership,  and  self-employment 
training.  The  application  should  also 
cite  the  roles,  responsibilities,  and 
experience  of  any  other  organizations 
that  will  be  collaborating  with  the 
Applicant  to  assist  and  support  Project 
Participants  in  the  pursuit  of  their  goals 
under  the  project. 

It  is  suggested  that  applicants  use  no 
more  than  3  pages  for  this  sub-Element. 
Any  supportive  materials  or  reports 
should  be  included  in  the  Appendix  to 
the  proposal. 

Element  11.  Sufficiency  of  the  Project 
Theory.  Design,  and  Plan  (Total  Weight 
of  0-40  Points) 

The  degree  to  which  the  project 
described  in  the  application  appears 
likely  to  aid  project  participants  in 
achieving  economic  self-sufficiency 
through  activities  requiring  one  or  more 
qualified  expenses. 

OCS  seeks  to  learn  fi-om  the 
application  why  and  how  the  project  as 
proposed  is  expected  to  establish  the 
creation  of  new  opportunities  for  asset 
accumulation  by  eligible  individuals 
and  families  that  can  lead  to  significant 
improvements  in  individual  emd  family 
self-sufficiency  through  activities 
requiring  one  or  more  qualified 
expenses:  for  post-secondary  education, 
home  ownership,  and/ or  qualified 
business  capitalization. 

Applicants  are  urged  to  design  and 
present  their  project  in  terms  of  a 
conceptual  cause-effect  framework  that 
makes  clear  the  relationship  between 
what  the  project  plans  to  do  and  the 
results  it  expects  to  achieve. 

Sub-Element  11(a).  Description  of  Target 
Population.  Analysis  of  Need,  and 
Project  Assumptions  (Weight  of  0-15 
Points) 

The  project  design  or  plan  should 
begin  with  identifying  the  underlying 
assumptions  about  the  program.  These 
are  the  beliefs  on  which  the  proposed 
program  is  built.  They  should  begin 
with  assumptions  about  the  strengths 
and  needs  of  the  population  to  be 
served;  about  how  the  accumulation  of 
assets  will  enable  project  participants  to 
build  on  those  strengths  in  their  quest 
to  achieve  self-sufficiency;  about  what 
anticipated  needs  of  the  participants 
could  be  barriers  to  that  achievement, 
and  why  and  how  the  services  or 
interventions  proposed  by  the  appUcant 
are  appropriate  and  will  meet  those 
needs  and  remove  such  barriers;  and 
about  the  impact  the  proposed 
interventions  will  have  on  the  project 
participants. 

In  otlier  words,  the  underlying 
assumptions  of  the  program  are  the 
applicant's  analysis  of  the  participant 


strengths  and  potential  to  be  supported 
and  their  needs  and  problems  to  be 
addressed  by  the  project,  and  the 
applicant's  theory  of  how  its  proposed 
interventions  will  address  those 
strengths  and  needs  to  achieve  the 
desired  result.  Thus  a  strong  application 
is  based  upon  a  clear  description  of  the 
needs  and  problems  to  be  addressed  and 
a  persuasive  imderstanding  of  the 
causes  of  those  problems. 

In  this  sub-element  of  the  proposal 
the  applicant  must  precisely  identify  the 
target  population  to  be  served.  The 
geographic  area  to  be  impacted  should 
then  be  briefly  described,  citing  the 
percentage  of  residents  who  are  low- 
income  individuals  and  TANF 
recipients,  as  well  as  the  unemployment 
rate,  and  other  data  that  are  relevant  to 
the  project  design. 

The  appUcation  should  include  an 
analysis  of  the  identified  personal 
barriers  to  employment,  job  retention 
and  greater  self-sufficiency  faced  by  the 
population  to  be  targeted  by  the  project. 
(These  might  include  such  problems  as 
ilhteracy,  substance  abuse,  family 
violence,  lack  of  skills  training,  health 
or  medical  problems,  need  for  childcare, 
lack  of  suitable  clothing  or  equipment, 
or  poor  self-image.)  The  application 
should  also  include  an  analysis  of  the 
identified  community  systemic  barriers 
which  the  project  will  seek  to  overcome. 
These  might  include  lack  of  public 
transportation;  lack  of  markets; 
unavailability  of  financing,  insurance  or 
bonding;  inadequate  social  services 
(employment  service,  child  care,  job 
training);  high  incidence  of  crime; 
inadequate  health  care;  or 
environmental  hazards.  AppUcants 
should  be  sure  not  to  overlook  the 
personal  and  family  services  and 
support  needed  by  project  participants 
after  they  are  on  the  job  which  will 
enhance  job  retention  and  advancement, 
and  help  to  assure  that  benefits 
attainable  through  asset  accumulation 
are  not  wasted  by  crises  beyond  the 
participants'  control. 

Note:  In  accordance  with  the  legislative 
preferences  set  forth  in  Part  III  Section  J, 
above,  the  maximum  score  for  this  sub- 
Element  in  the  review  of  applications  under 
Priority  Area  1.0  will  only  be  given  to 
applications  which — 

(1)  Demonstrate  the  willingness  and  ability 
of  the  applicant  to  select  individuals  for 
participation  in  the  project  who  are 
predominantly  from  households  in  which  a 
child  (or  children)  is  living  with  the  child's 
biological  or  adoptive  mother  or  father,  or 
with  the  child's  legal  guardians:  and 

(2)  Target  individuals  residing  within  one 
or  more  relatively  well-defined 
neighborhoods  or  communities  (including 
rural  communities,  public  housing 
developments.  Empowerment  Zones  and 
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Enterprise  Communities)  that  experience 
high  rates  of  poverty  or  unemployment. 

Each  of  these  preferences  will  be  valued  at 
2  points  in  the  proposal  review,  so  that  the 
absence  of  one  will  reduce  the  review  score 
for  the  sub-Element  by  2  points;  the  absence 
of  both  will  reduce  the  review  score  by  4 
points. 

It  is  suggested  that  applicants  use  no 
more  than  5  pages  for  this  Sub-Element. 

Sub-Element  11(b).  Project  Approach  and 
Design:  Interventions,  Outcomes,  and 
Goals  (Weight  of  0-20  Points) 

The  Application  should  outline  a  plan 
of  action  which  describes  the  scope  and 
detail  of  how  the  proposed  work  will  be 
accomplished  and  result  in  outcomes 
which  will  build  on  the  strengths  of  the 
Program  Participants  and  assist  them  to 
overcome  the  identified  personal  and 
systemic  barriers  to  achieving  self- 
sufficiency.  In  other  words,  what  will 
the  project  staff  do  with  the  resources 
provided  to  the  project  and  how  will 
what  they  do  (interventions)  assist 
project  participants  to  accumulate  assets 
in  Individual  Development  Accounts 
and  use  those  assets  for  qualified 
expenses  in  a  maimer  that  will  lead 
them  to  self-sufficiency? 

In  this  sub-element  the  applicant 
should  discuss  all  of  the  planned 
activities  and  interventions  and  should 
explain  the  reasons  for  taking  the 
approaches  proposed. 

The  application  should  include  here  a 
brief  discussion  of  the  following  aspects 
of  the  proposed  project: 

(1)  Plans  for  recruitment  of 
participants  into  the  program; 

(2)  Criteria  for  selection  of 
participants  from  among  the  eligible 
target  population; 

(3)  The  proposed  rate(s)  for  matching 
contributions  to  Individual 
Development  Accounts.  (If  more  than 
one  rate  project- wide  is  proposed,  the 
rationale  should  be  provided); 

(4)  The  provisions  of  the  "Savings 
Plan  Agreements"  proposed  to  be  made 
with  Project  Participants  and  included 
in  the  Trust  Agreements  estabhshing 
Individual  Development  Accounts.  (A 
sample  Savings  Plan  Agreement  may  be 
provided  to  satisfy  this  criteriwi.)  [See 
PART  n,  Section  G(3)(g)  of  this 
Announcement  ] 

(5)  The  role  of  partnering  financial 
institutions  in  account  management  and 
data  collection  and  reporting; 

(6)  The  role  of  the  applicant  and 
partners  in  providing  training, 
counseling,  and  other  types  of  support 
to  participants,  including  those 
activities  docimiented  as  in-kind 
contributions  to  the  project  under 
Element  IV,  below;  and 

(7)  Any  plans  included  in  the 
proposed  project  for  crisis  intervention 


activities  that  will  be  able  to  provide 
assistance  to  participants  so  as  to  avoid 
emergency  withdrawals  which  might 
jeopardize  continued  participation  in 
the  project. 

It  is  suggested  that  applicants  use  no 
more  than  9  pages  for  this  Sub-Element, 
not  including  any  sample  "Savings  Plan 
Agreement",  which  if  provided  should 
be  included  in  an  Appendix. 

Sub-Element  U(c).  Work  Plan, 
Projections,  Time  Lines.  (Weight  of  0-5 
Points) 

Applicant  should  provide  quantitative 
quarterly  projections  of  the  activities  to 
be  carried  out  and  such  information  as 
the  projected  number  of  participants  to 
be  enrolled,  the  number  of  Individual 
Development  Accounts  to  be  opened, 
the  nimiber  and  amount  of  deposits,  and 
the  niunber  and  types  of  services 
provided  to  participants.  The  plan 
should  briefly  describe  the  key  project 
tasks,  and  show  the  timelines  and  major 
milestones  for  their  implementation. 
Applicant  may  be  able  to  use  a  simple 
Gantt  or  time  line  chart  to  convey  the 
work  plan  in  minimal  space. 

It  is  suggested  that  applicants  use  no 
more  than  2  pages  for  this  Sub-Element. 

Element  III.  Evaluation  Data:  Adequacy 
of  Plan  for  Providing  Information  for 
Evaluation  (Weight  of  0-15  Points) 

Applicant  should  identify  the  kinds  of 
data  to  be  collected,  maintained,  and/or 
disseminated.  The  API  Act  makes 
provision  for  a  national  evaluation  of 
the  demonstration  program  as  a  whole, 
and  sets  aside  2%  of  the  appropriated 
funds  for  its  support.  In  addition,  each 
grantee  must  spend  at  least  2%  of  its 
grant  funds  (but  not  more  than  9.5%)  for 
the  collection  of  data  needed  to  support 
the  evaluation.  This  Element  of  the 
application  will  be  judged  on  the 
adequacy  of  the  plan  for  providing 
information  relevant  to  an  evaluation  of 
the  project. 

Nete:  The  maximum  scon  for  this  Element 
will  be  awarded  in  the  review  process  to 
applications  that  include  a  statement  that  the 
applicant  agrees  to  use  the  "MIS  IDA" 
information  system  software  developed  by 
the  Center  for  Social  Development,  or  a 
comparable  and  compatible  system,  for  the 
maintenance,  collection,  and  transmission  of 
data  from  the  {>roposed  project. 

It  is  suggested  that  applicants  use  no 
more  than  2  pages  for  this  Element. 

Element  IV.  Commitment  of  Non- 
Federal  Funds  and  Additional 
Resources.  (Weight  of  0-15  Points) 

The  aggregate  amount  of  direct  funds 
from  non-federal  public  sector  and  from 
private  sources  that  are  formally 
committed  to  the  project  as  matching 


contributions;  and  the  mobilization  of 
additional  resources  in  support  of 
project . 

As  noted  below  in  Part  IV,  Paragraph 
D  Initial  OCS  Screening,  only 
applications  which  include  written 
documentation  of  a  commitment  to  the 
provision  of  a  non-Federal  share,  in 
cash  as  distinguished  ftt)m  in-kind,  of  at 
least  the  amount  of  the  total  federal 
budget  for  the  project  will  be  considered 
for  competitive  review. 

At  the  same  time.  OCS  has 
determined  that  the  strict  legislative 
limitations  on  the  use  of  Federal  grant 
funds  and  of  the  minimum  required 
non-Federal  match  (at  least  90.5%  of 
each  must  go  toward  matching  deposits 
in  Individual  Development  Accounts) 
mean  that  important  training, 
counseling  and  support  activities, 
critical  to  the  success  of  a  project,  can 
only  be  supported  by  additional 
resources,  both  of  the  applicant  itself 
and  mobilized  by  the  applicant  in  the 
community. 

Consequently,  applicants 
docimienting  only  the  required  non- 
Federal  100%  cash  matching 
contributions  to  the  project  will  receive 
no  more  than  8  points  for  this  Element, 
subject  to  the  Notation  below  regarding 
legislative  preferences. 

In  this  section  the  applicant  should 
identify  those  additional  resoiux:es.  cash 
and  in-kind,  which  will  be  dedicated  to 
support  of  those  activities  and 
interventions  identified  in  sub-Element 
n(b),  such  as  training,  counseling,  and 
crisis  intervention;  and  any  staff 
activities  described  in  Element  III.  Such 
resources  may  be  existing  programs  of 
the  applicant  or  a  project  partner,  such 
as  Family  Development.  Literacy 
classes,  or  Small  Business  Training,  in 
which  Project  Participants  will  be 
enrolled  as  part  of  their  efforts  to 
achieve  self-sufficiency.  This  Element 
will  be  judged  in  the  review  process  on 
the  adequacy  of  the  mobilized  resources 
to  support  the  activities  and 
interventions  described  in  sub-Element 
11(b).  The  commitment  of  such  resources 
to  the  project  must  be  documented  in 
writing  and  submitted  as  an  Appendix 
to  the  Application.  Because  such 
additional  resources  are  not  part  of  the 
legislatively  mandated  non-Federal 
matching  requirement,  these  additional 
resources  may  be  of  Federal  or  non- 
Federal  origin,  pubhc  or  private,  in  cash 
or  in-kind.  Applicants  are  reminded  that 
they  will  be  held  accountable  for 
conmiitments  of  such  additional 
resources  even  if  over  the  amount  of  the 
required  match. 

Note:  In  accordance  with  the  legislative 
preferences  set  forth  in  Fart  III  Section ), 
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above,  the  maximkim  score  for  this  Element, 
in  the  review  of  applications  under  Priority 
Area  1.0  only,  wil  only  be  given  to 
applications  whic^  provide  a  commitment  of 
required  non-Federal  cash  matching 
contributions  witl  a  proportionately  greater 
amount  of  such  fiends  committed  from 
private  sector  as  dpposed  to  public  sources. 
This  preference  vvhll  be  valued  at  2  points  in 
the  propwsal  review,  so  that  the  absence  of 
such  a  commitmeit  will  reduce  the  review 
score  for  the  Elem  ent  by  2  points. 

It  is  suggested  that  no  more  than  3 
pages  be  used  fdr  this  Element,  not 
including  any  le  tters  of  commitment  or 
partnership  agreements,  which  should 
be  put  in  an  Ap  )endix  to  the  proposal. 


Element  V. 
Significant  and 
(Weight  of  0-10 


Results  or  Benefits  Expected: 
Beneficial  Impacts. 
Points) 


The  proposed 


project  is  expected  to 


toward  self-suffi 
Applicants  sh 
realistic  goals  a 
attainment  of  th 
impacts  of  the  p 


produce  permai  lent  and  measurable 
results  that  will  reduce  the  incidence  of 
poverty  in  the  c  smmunity  and  lead 
TANF  recipient  >  and  other  eligible 

famiUes  toward 
economic  self-sufficiency.  Results  are 
expected  to  be  c  uantifiable  in  terms  of 
the  number  of  Individual  Development 
Accounts  open^,  their  rate  of  growth, 
the  number  and!  size  of  withdrawals  for 
each  of  the  three  qualified  expenses, 
and  the  impact  pf  the  payment  of  those 
expenses  on  th^  participants'  movement 
iciency. 

lould  set  forth  their 
id  projections  for 
|ese  and  other  beneficial 
iroposed  project. 
Critical  issues  or  potential  problems 
that  might  affecj  the  achievement  of 
project  objectives  should  be  explicitly 
addressed,  with  cui  explanation  of  how 
they  would  be  Overcome,  and  how  the 
objectives  will  tte  achieved 
notwithstanding  any  such  problems. 

It  is  suggested  that  no  more  than  3 
pages  be  used  fdr  this  Element. 

D.  Proposal  Elehnents  and  Review 
Criteria  for  Application  Under  Priority 
Area  2.0. 

AppUcations  under  Priority  area  2.0 
will  be  reviewed  by  OCS  staff  for  their 
satisfactory  adh  erence  to  the  following 
criteria.  These  criteria  will  be 
considered  thre  sholds  for  eligible  State 
Applicants  to  rgceive  grants  and 
participate  in  the  IDA  Program. 
Consequently,  rather  than  a  rating  score 
in  points,  reviewers  will  rate  the 


Applications  as 
satisfactorily  or 


having  met  the  criterion 

not.  To  be 
recommended  f  ar  funding  Applications 
under  Priority  Area  2.0  must 
satisfactorily  mi  set  all  of  the  following 
criteria: 


Element  I:  Sufficiency  of  the  Project 

Applicants  should  describe  the 
project  to  be  carried  out,  including 
participant  recruitment,  criteria  for 
participant  selection,  the  rate{s)  by 
which  participant  savings  will  be 
matched,  the  role  of  the  State  and  local 
project  administrators  in  providing 
training,  counseling,  and  other  types  of 
support  to  participants  designed  to  help 
them  achieve  economic  self-sufficiency. 
The  Application  will  be  reviewed  on  the 
degree  to  which  the  project  described  in 
the  appUcation  appears  likely  to  aid 
project  participants  in  achieving 
economic  self-sufficiency  through 
activities  requiring  one  or  more 
qualified  expenses. 

Element  II:  Administrative  Ability 

The  Application  will  be  reviewed  on 
the  experience  and  ability  of  the 
applicant  to  responsibly  administer  the 
project.  The  application  should  describe 
how  the  applicant  proposes  to 
administer  the  project,  what 
collaboration  exists  or  is  proposed  with 
financial  institutions  for  management  of 
Individual  Development  Accounts,  and 
the  type  of  agreement  reached  with 
Project  Participants  with  regard  to 
planned  savings  and  the  goal  or  goals  to 
be  pursued  in  achieving  one  or  more  the 
Qualified  Expenses.  The  Application 
should  include  a  statement  that  the 
accounting  procedures  to  be  followed  in 
account  management  will  conform  to 
Guidelines  established  by  the  Secretary 
(which  will  be  issued  prior  to  grant 
awards  and  made  available  to  grantees 
at  time  of  the  award),  and  that  any 
partnering  financial  institution  agrees  to 
provide  data  and  reports  as  requested  by 
the  applicant. 

Element  III:  Ability  to  Assist 
Participants 

The  appUcation  should  document  the 
experience  and  ability  of  the  applicant 
in  recruiting,  educating,  and  assisting 
project  participants  to  increase  their 
economic  independence  and  general 
well-being  through  the  development  of 
assets. 

Element  TV;  Commitment  of  Non- 
Federal  Funds 

The  aggregate  amount  of  direct  hmds 
from  non-federal  public  sector  and  fi-om 
private  sources  that  are  formally 
committed  to  the  project  as  matching 
contributions  to  Individual 
Development  Accounts.  The  application 
must  contain  documentation  of 
commitment  of  non-Federal  matching 
cash  contribution  to  the  project  in  an 
amount  equal  to  the  grant  requested, 
which  will  be  available  to  the  project 
during  the  Budget  Period  of  the  grant. 


Element  V:  Adequacy  of  Plan  for 
Providing  Information  for  Evaluation 

The  adequacy  of  the  plan  for 
providing  information  relevant  to  an 
evaluation  of  the  project.  Applications 
that  include  a  statement  that  the 
applicant  agrees  to  use  the  "MIS  IDA" 
information  system  software  developed 
by  the  Center  for  Social  Development,  or 
a  comparable  and  compatible  system, 
for  the  maintenance,  collection,  and 
transmission  of  data  from  the  proposed 
project  will  be  deemed  to  have 
satisfactorily  met  this  Criterion. 

D.  Funding  Reconsideration 

After  Federal  funds  are  exhausted  for 
this  grant  competition,  applications 
which  have  been  independently 
reviewed  and  ranked  but  have  no  final 
disposition  (neither  approved  nor 
disapproved  for  fimding)  may  again  be 
considered  for  funding.  Reconsideration 
may  occur  at  any  time  funds  become 
available  within  twelve  (12)  months 
following  ranking.  ACF  does  not  select 
from  multiple  ranking  lists  for  a 
program.  Therefore,  should  a  new 
competition  based  on  the  same  review 
criteria  be  scheduled  and  applications 
remain  ranked  without  final  disposition, 
such  applications  will  be  entered  into 
the  rank  order  list  for  the  new 
competition  in  accordance  with  their 
previous  score.  At  the  same  time,  such 
applicants  will  be  informed  of  their 
opportunity  instead  to  reapply  for  the 
new  competition,  if  they  so  choose,  and 
to  the  extent  practical,  in  which  case  the 
previous  application  will  be 
disregarded. 

Part  rv.  Application  Procedures 

A.  Application  Development/ 
Availability  of  Forms 

In  order  to  be  considered  for  a  grant 
imder  this  program  announcement,  an 
application  must  conform  to  the 
Program  Requirements  set  out  in  Part  II 
and  be  prepared  in  accordance  with  the 
guidelines  set  out  in  Part  III,  above.  It 
must  be  submitted  on  the  forms 
supplied  in  the  attachments  to  this 
Announcement  and  in  the  manner 
prescribed  below.  Attachments  A 
through  I  contain  all  of  the  standard 
forms  necessary  for  the  application  for 
awards  imder  this  OCS  program.  These 
attachments  and  Parts  IV  and  V  of  this 
Announcement  contain  all  the 
instructions  required  for  submittal  of 
applications. 

Additional  copies  may  be  obtained  by 
writing  or  telephoning  the  office  listed 
under  the  section  entitled  FOR  FURTHER 
INFORMATION  CONTACT  at  the  beginning  of 
this  armouncement.  In  addition,  this 
Announcement  is  accessible  on  the 
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Internet  through  the  OCS  WEBSITE  for 
reading  or  downloading  at  "http:// 
www.acf.dhhs.gov/programs/ocs"  under 
"funding  opportunities". 

The  applicant  must  be  aware  that  in 
signing  and  submitting  the  application 
for  this  award,  it  is  certifying  that  it  will 
comply  with  the  Federal  requirements 
concerning  the  drug- free  workplace, 
debarment  regulations  and  the 
Certification  Regarding  Environmental 
Tobacco  Smdke,  set  forth  in 
Attachments  G,  I  and  H. 

PART  in  contains  instructions  for  the 
substance  and  development  of  the 
project  narrative.  PART  V  contains 
instructions  for  completing  appHcation 
forms.  PART  VI,  Section  A  describes  the 
contents  and  format  of  the  appUcation 
as  a  whole. 

B.  Application  Submission 

(1)  Niunber  of  Copies  Required.  One 
signed  original  application  and  four 
copies  should  be  submitted  at  the  time 
of  initial  submission.  (OMB  0970-0139) 

(2)  Deadline.  Muled  applications 
shall  be  considered  as  meeting  the 
announced  deadline  of  April  27,  1999  if 
they  are  either  received  on  (»  before  the 
deadline  date  or  postmarked  on  or 
before  the  deadline  date  and  received  by 
ACF  in  time  for  the  independent  review. 
Mailed  aptplications  must  be  sent  to: 
U.S.  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Office  of  grants 
Management,  Office  of  Child  Support 
Enforcement,  "Attention:  IDA  Program", 
370  L'Enfant  Promenade,  S.W., 
Wa^iington,  D.C.  20447. 

Applicants  must  ensure  that  a  legibly 
dated  U.S.  Postal  Service  postmark  or  a 
legibly  dated  machine  produced 
postmark  of  a  commercial  mail  service 
is  affixed  to  the  envelope/package 
containing  the  applicati(m(s).  To  be 
acceptable  as  proof  oi  timely  mailing,  a 
postmark  from  a  commerdd  mail 
service  must  include  the  logo/emblem 
of  the  commercial  mail  service  company 
and  must  reflect  the  date  the  package 
was  received  by  the  commercial  mail 
service  company  from  the  applicant. 
Private  Metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 

Apphcaticms  handcarried  by 
applicants,  applicant  couriers, 
overnight/express  delivery  services,  or 
by  other  representatives  of  the  applicant 
shall  be  considered  as  meeting  an 
announced  deadline  if  they  are  received 
on  or  before  the  deadline  date,  between 
the  hours  of  8:00  a.m.  and  4:30  p.m., 
EST,  at  the  U.S.  Department  of  Health 
and  Human  Services,  Administration  for 
Children  and  FamiUes,  Office  of  grants 
Management,  Office  of  Child  Support 
Enforcement,  Mailroom,  2nd  Floor  (near 


loading  dock),  Aerospace  Center,  901  D 
Street,  S.W.,  Washington,  D.C.  20024, 
between  Monday  and  Friday  (excluding 
Federal  holidays).  The  address  must 
appear  on  the  envelope/package 
containing  the  appUcation  wi&  the  note 
"Attention:  IDA  Program".  (Applicants 
are  cautioned  that  express/overnight 
mail  services  do  not  always  deliver  as 
agreed.) 

ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  at  time  of  submission 
and  time  of  receipt. 

(3)  Late  applications.  Applications 
which  do  not  meet  the  criteria  above  are 
considered  late  applications.  ACF  shall 
notify  each  late  applicant  that  its 
application  will  not  be  con«dered  in 
the  current  competition. 

(4)  Extension  of  deadlines.  ACF  may 
extend  an  application  deadline  when 
cirtnmistemces  such  as  acts  of  God 
(floods,  hurricanes,  etc.)  occiu:,  or  when 
there  are  widespread  disruption  of  the 
mail  service,  or  in  other  rare  cases. 
DeterminaticKis  to  extend  or  waive 
deadline  requirements  rest  with  ACF's 
Chief  Grants  Management  Officer. 

C.  Intergovernmental  Review 

This  program  is  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  Part  100, 
"Intergovernmental  Review  of 
E)epartment  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  the  Order,  States  may  design 
their  own  processes  for  reviewing  and 
commenting  cm  {proposed  Federal 
assistance  under  covered  programs. 

MOTE:  STATE/TERRITORY 
PARTIOPATICWJ  IN  THE 
INTERGOVERNMENTAL  REVIEW  TOOCESS 
DOES  NOT  SIGNIFY  APPUCANT 
EUGIBIIJTY  FC«  FINANCIAL  ASSISTANCE 
UNDER  A  PROGRAM.  A  POTENTIAL 
APPUCANT  MUST  MEET  THE  ELIGIBILITY 
REQUIREMENTS  OF  THE  raOGRAM  FOR 
WHICH  IT  IS  AWLYING  PRIOR  TO 
SUBMITTING  AN  APPLICATION  TO  ITS 
SPOC.  IF  APPLICABLE,  OR  TO  ACF. 

Attachmmit  J  is  a  Single  Point  of 
Contact  List  for  participating 
jurisdictions.  The  following 
jurisdictions  have  elected  not  to 
participate  in  the  Executive  Order 
process:  Alabama,  Alaska,  American 
Samoa,  Colorado,  Connecticut,  Kansas, 
Hawaii,  Idaho,  Louisiana, 
Massachusetts,  Minnesota,  Montana, 
Nebraska,  New  Jersey,  Oklahoma, 
Oregon,  Palau,  Peimsylvania,  South 
Dakota,  Tennessee,  Vermont,  Virginia, 
and  Washington.  AppUcants  from  these 


jurisdictions,  for  projects  administered 
by  federally  recognized  Indian  Tribes,  or 
which  are  States  (under  Priority  Area 
2.0)  need  take  no  action  in  regard  to 
E.O.  12372.  All  remaining  jurisdictions 
participate  in  the  Executive  Order 
process  and  have  established  SPOCs. 
Applicants  from  participating 
jurisdictions  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
prospective  applications  and  receive 
instructions.  Applicants  must  submit 
any  required  material  to  the  SPOCs  as 
soon  as  possible  so  that  the  program 
office  can  obtain  and  review  SPOC 
comments  as  part  of  the  award  process. 
The  applicant  must  submit  all  required 
materials,  if  any,  to  the  SPOC  and 
indicate  the  date  of  this  submittal  (or 
the  date  of  contact  if  no  submittal  is 
required)  on  the  Standard  Form  424. 
item  16a.  Under  45  CFR  100.8(a)(2),  a 
SPOC  has  60  days  from  the  application 
deadline  to  comment  on  proposed 
awards.  SPOCs  are  encouraged  to 
eliminate  the  submission  of  routine 
endcM^ements  as  official 
recommendations.  Additionally,  SPOCs 
are  requested  to  clearly  differentiate 
between  mere  advisory  comments  and 
those  official  State  process 
recommendations  which  may  trigger  the 
"accommodate  or  explain"  rule.  When 
comments  are  submitted  directly  to 
ACF,  they  should  be  addressed  to; 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Office  of  Grants 
Management,  Office  of  Child  Support 
EnfOTcement,  370  L'Enfant  Promenade, 
S.W.,  Mail  Stop  6C-462,  Washington, 
D.C.  20447. 

D.  Initial  (XS  Screening 

Each  application  submitted  under  this 
program  announcement  will  undergo  a 
pre-review  to  determine  that  the 
application  was  postmarked  by  the 
closing  date  and  submitted  in 
accordance  with  the  instructions  in  this 
annoimcement. 

All  appUcations  that  meet  the 
published  deadline  requirements  as 
provided  in  this  Program 
Annoimcement  will  be  screened  for 
completeness  and  conformity  with  the 
following  requirements.  Only  complete 
applications  that  meet  the  requirements 
Usted  below  will  be  reviewed  and 
evaluated  competitively.  Other 
applications  will  be  returned  to  the 
applicants  with  a  notation  that  they 
were  unacceptable  and  will  not  be 
reviewed. 

The  following  requirements  must  be 
met  by  all  applicants  except  as  noted: 

(1)  The  application  .-^ust  contain  a 
Standard  Form  424  "Ai»phcation  for 
Federal  Assistance"  (SF-424),  a  budget 
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(SF-424A),  and  agned  "Assurances" 
(SF  424B)  computed  according  to 
instructions  published  in  Fart  V  and 
Attachments  A,  9,  and  C  of  this  Program 
Annoimcement.  \ 

(2)  A  project  nirrative  must  also 
accompany  the  standard  forms.  OCS 
requires  that  the  narrative  portion  of  the 
appUcation  be  lii|iited  to  30  pages, 
typewritten  on  oie  side  of  the  paper 
only  with  one-inch  margins  and  type 
face  no  smaller  tljan  12  characters  per 
inch  (cpi)  or  equivalent.  The  Budget 
Narrative,  Charts!  exhibits,  resumes, 
position  descriptions,  letters  of  support 
or  commitment.  Agreements  with 
partnering  organizations,  and  Business 
Plans  (where  required)  are  not  counted 
against  this  page  limit.  IT  IS 
STRONGLY  RECOMMENDED  THAT 
APPLICANTS  FOLLOW  THE  FORMAT 
AND  CONTENT  FOR  THE  NARRATIVE 
DESCRIBED  IN  THE  PROGRAM 
ELEMENTS  SET  OUT  IN  PART  lU. 

(3)  The  SF^24  and  the  SF-424B  must 
be  signed  by  an  afticial  of  the 
organization  applying  for  the  grant  who 
has  authority  to  Obligate  the 
organization  legally.  Applicants  must 
also  be  aware  that  the  applicant's  legal 
name  as  required;  on  the  SF-424  (Item 

5]  must  match  th^t  listed  as 
corresponding  to  the  Employer 
Identification  Number  (Item  6). 

(4)  In  the  case  6f  applications  under 
Priority  Area  1.0  pnly,  application  must 
contain  docimientation  of  the 
applicant's  tax  e^iempt  status  as 
reouired  under  Pbrt  II,  Section  A. 

l5)  In  the  case  0f  Application  under 
Priority  Area  1.0  jonly,  the  Application 
must  include  a  c<)py  of  a  "Non-Federal 
Share  Agreement!"  or  Agreements  in 
writing  executed  with  the  entity  or 
entities  providing  the  required  non- 
Federal  matching  contributions,  on 
letterhead  of  the  entity  and  signed  by  a 
person  authorized  to  make  a 
commitment  on  behalf  of  the  entity. 
Such  Agreementls)  must  include:  (1)  a 
commitment  to  pirovide  the  non-Federal 
funds  contingent]  only  on  the  grant 
award;  (2)  a  scheaule  of  deposits  to  the 
project's  Reserve!  Fund  of  at  least  ten 
percent  of  the  toljal  committed  for  the 
entire  project  at  ijhe  start  of  each  of  the 
five  Project  Year*,  plus  any  additional 
amounts  needed  to  assure  that  there  is 
at  least  $2000  of  non-Federal  matching 
contribution  funlis  in  the  Reserve  Fimd 
for  each  Individual  Development 
Account  that  as  been  opened;  and  (3)  a 
statement  that  ud  to  9.5  percent  of  the 
required  non-Feqeral  matching 
contribution  funds  it  provides  may  be 
allocated  from  th|e  Reserve  Fund  to  the 
support  of  projetit  administration. 
Participant  support,  data  collection  or 
other  project-related  expenses.  (See 


PART  II  Sections  G(l)(b)  and  I.) 
Grantees  are  encouraged  to  mobilize 
additional  resources,  which  may  be  cash 
or  in-kind  contributions.  Federal  or  non- 
Federal,  for  support  of  project 
administration  and  assistance  to  Project 
Participants  in  obtaining  skills, 
knowledge,  and  needed  support 
services.  (See  PART  III,  Element  FV.) 

Note:  If  a  grantee  mobilizes  matching  non- 
Federal  contributions  in  excess  of  the 
required  100  percent  match,  such  non- 
Federal  funds  may  be  used  however  the 
grantee  and  provider  of  the  funds  may  agree. 

(See  also  PART  II.  Section  J.) 
(6)  In  the  case  of  Application  under 
Priority  Area  1.0  only,  the  Application 
must  include  a  copy  of  an  Agreement 
between  the  Applicant  and  one  or  more 
Qualified  Financial  Institution(s),  which 
states  that  the  accoimting  procedures  to 
be  followed  in  account  management 
will  conform  to  Guidelines  established 
by  the  Secretary  (which  will  be  issued 
prior  to  grant  awards  and  provided  to 
grantees  at  time  of  award),  and  under 
which  the  partnering  financial 
institution  will  agree  to  provide  data 
and  reports  as  requested  by  the 
applicant. 

E.  Consideration  of  Applications  under 
Priority  Area  1.0 

Applications  which  pass  the  initial 
OCS  screening  will  be  reviewed  and 
rated  by  an  independent  review  panel 
on  the  basis  of  the  specific  review 
criteria  described  in  Part  III,  above.  The 
review  criteria  were  designed  to  assess 
the  quality  of  a  proposed  project,  and  to 
determine  the  likelihood  of  its  success. 
The  evaluation  criteria  are  closely 
related  and  are  considered  as  a  whole  in 
judging  the  overall  quality  of  an 
application.  Points  are  awarded  only  to 
applications  which  are  responsive  to  the 
review  criteria  within  the  context  of  this 
program  announcement.  The  results  of 
these  reviews  will  assist  the  Director 
and  OCS  program  staff  in  considering 
competing  applications.  Reviewers' 
scores  will  weigh  heavily  in  funding 
decisions,  but  will  not  be  the  only 
factors  considered. 

Applications  generally  will  be 
considered  in  order  of  the  average 
scores  assigned  by  reviewers.  However, 
highly  ranked  applications  are  not 
guaranteed  funding  since  other  factors 
are  taken  into  consideration,  including, 
but  not  limited  to,  the  timely  and  proper 
completion  of  projects  funded  with  OCS 
funds  granted  in  the  last  five  (5)  years; 
comments  of  reviewers  and  government 
officials;  staff  evaluation  and  input;  the 
amount  and  duration  of  the  grant 
requested  and  the  proposed  project's 
consistency  and  harmony  with  OCS 


goals  and  policy;  geographic 
distribution  of  applications;  previous 
program  performance  of  applicants; 
compliance  with  grant  terms  under 
previous  HHS  grants,  including  the 
actual  dedication  to  program  of 
mobilized  resources  as  set  forth  in 
project  applications;  audit  reports; 
investigative  reports;  and  applicant's 
progress  in  resolving  any  final  audit 
disallowances  on  previous  OCS  or  other 
Federal  agency  grants. 

Since  non-Federal  reviewers  will  be 
used  for  review  of  appUcations  under 
Priority  Area  1.0,  applicants  may  omit 
from  the  application  copies  (under 
Priority  Area  1.0  only)  which  will  be 
made  available  to  the  non-Federal 
reviewers,  the  specific  salary  rates  or 
amounts  for  individuals  identified  in 
the  application  budget.  Rather,  only 
summary  information  is  required. 

OCS  reserves  the  right  to  discuss 
applications  with  other  Federal  or  non- 
Federal  funding  sources  to  verify  the 
applicant's  performance  record  and  the 
documents  submitted. 

F.  Consideration  of  Applications  under 
Priority  Area  2.0 

Applications  under  Priority  Area  2.0 
will  be  reviewed  by  OCS  staff  for 
eligibility  under  the  criteria  set  out  in 
PART  II,  Section  B,  and  for  compliance 
with  the  threshold  criteria  listed  in 
PART  III,  Section  D.  Those  meeting  the 
criteria  will  be  recommended  for 
funding  to  the  Director  of  OCS  for  his 
consideration. 

Part  V.  Instructions  for  Completing 
Application  Forms 

The  standard  forms  attached  to  this 
announcement  shall  be  used  to  apply 
for  funds  under  this  program 
announcement. 

It  is  suggested  that  you  reproduce 
single-sided  copies  of  the  SF-424  and 
SF-424A,  and  type  your  application  on 
the  copies.  Please  prepare  your 
application  in  accordance  with 
instructions  provided  on  the  forms 
(Attachments  A  and  B)  as  modified  by 
the  OCS  specific  instructions  set  forth 
below: 

Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
unit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424. 

Provide  a  narrative  budget 
justification  which  describes  how  the 
categorical  costs  are  derived.  Discuss 
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the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs. 

A.  SF-424 — Application  for  Federal 
Assistance  (Attachment  A) 

Top  of  Page 

Where  the  applicant  is  a  previous 
Department  of  Health  and  Human 
Services  grantee,  enter  the  Central 
Registry  System  Employee  Identification 
Number  (CRS/EIN)  and  the  Payment 
Identifying  Number,  if  one  has  been 
assigned,  in  the  Block  entitled  Federal 
Identifier  located  at  the  top  right  hand 
comer  of  the  form  (third  line  from  the 
top). 

Item  1.  For  the  purposes  of  this 
announcement,  all  projects  are 
V  considered  Applications;  there  are  no 
Pre- Applications. 

Item  7.  If  applicant  is  a  State,  enter 
"A"  in  the  box.  If  applicant  is  an  Indian 
Tribe  enter  "K"  in  die  box.  If  applicant 
is  a  non-profit  organization  enter  "N"  in 
the  box. 

Item  9.  Name  of  Federal  Agency — 
Enter  DHHS-ACF/OCS. 

hem  10.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  OCS 
programs  covered  under  this 
announcement  is  93.602.  The  title  is 
"IDA  Program". 

Item  11.  In  addition  to  a  brief 
descriptive  title  of  the  project,  indicate 
the  priority  area  for  which  funds  are 
being  requested.  Use  the  following  letter 
designations: 

I — Individual  projects  imder  Priority 
Area  1.0 

S — Statewide  projects  under  Priority 
Area  2.0 

Item  13.  Proposed  Project — The 
project  start  date  must  begin  on  or 
before  September  30, 1999;  the  ending 
date  should  be  calculated  on  the  basis 
of  60-month  Project  Period. 

Item  15a.  This  amount  should  be  no 
greater  than  $500,000  for  apphcations 
under  Priority  Area  1.0;  no  greater  than 
$1,000,000  for  apphcations  under 
Priority  Area  2.0. 

Item  15b-e.  These  items  should 
reflect  both  cash  and  third-party,  in- 
kind  contributions  for  the  Project 
Period. 

B.  SF-424A — Budget  Information — Non- 
Construction  Programs 

(Attachment  B) 

In  completing  these  sections,  the 
Federal  Funds  budget  entries  will  relate 
to  the  requested  OCS  funds  only,  and 
Non-Federal  will  include  mobilized 
funds  from  all  other  sources — applicant, 
state,  local,  and  other.  Federal  funds 
other  than  requested  OCS  funding 
should  be  included  in  Non-Federal 
entries. 


Sections  A,  B,  and  C  of  SF-424A 
should  reflect  budget  estimates  for  each 
year  of  the  Project  Period. 

Section  A — Budget  Summary 

You  need  only  fill  in  lines  1  and  5 
(with  the  same  amounts): 

Col.  (a):  Enter  "IDA  Program"  as  Item 
number  1.  (Items  2,  3,  4,  and  5  should 
be  left  blank.) 

Col.(b):  Catalog  of  Federal  Domestic 
Assistance  number  is  93.602.  Col. 

(c)  and  (d):  not  relevant  to  this 
program. 

Coliunn  (e)-(g):  enter  the  appropriate 
amounts  in  items  1.  and  5.  (Totals) 
Column  e  should  not  be  more  than 
$500,000  for  applications  under  Priority 
Area  1.0;  or  more  than  $1,000,000  for 
applications  under  Priority  Area  2.0 
(although  as  noted  in  Part  II  grants  are 
expected  to  be  of  approximately 
$930,000);  and  in  no  case  can  it  be  more 
than  the  committed  non-Federal 
matching  cash  contribution. 

Section  B — Budget  Categories 

(Note  that  the  following  information 
supersedes  the  instructions  provided 
with  the  Form  in  Attachment  C) 

Columns  (l)-(5):  For  each  of  the 
relevant  Object  Class  Categories: 

Colvunn  1:  Enter  the  OCS  grant  funds 
for  the  full  5-year  budget  period.  With 
regard  to  Class  Categories,  at  least  90.5 
percent  of  OCS  grant  funds  should  be 
entered  in  "h.  Other",  representing  the 
funds  to  be  deposited  in  the  Reserve 
Fimd.  At  least  2  percent  of  OCS  grant 
funds,  for  data  collection,  should  be 
entered  under  "Other",  "Contractual", 
and/or  "Persoxmel"  as  appropriate.  Up 
to  7.5  percent  of  OCS  grant  funds, 
which  may  be  for  project  administration 
and  support,  should  be  entered  in  Class 
Categories  as  appropriate. 

Colunms-2,  3  and  4  are  not  relevant 
to  this  program. 

Column  5:  Enter  the  total  federal  OCS 
grant  funds  for  the  five  year  budget  by 
Class  Categories,  showing  a  total  of  not 
more  than  $500,000  (or  $1,000,000 
Priority  Area  2.0). 

Note:  Only  out-of-town  travel  should  be 
entered  under  Category  c.  Travel.  Local  travel 
costs  should  be  entered  under  Category  h. 
Other.  Costs  of  supplies  should  be  included 
under  Category  e.  "Supplies"  is  tangible 
personal  property  other  than  "equipment". 
"Equipment"  means  an  article  of 
nonexpendable,  tangible  personal  property 
having  a  useful  life  of  more  than  one  year 
and  an  acquisition  cost  which  equals  or 
exceeds  the  lesser  of  (a)  the  capitalization 
level  established  by  the  organization  for 
financial  statement  purposes,  or  (b)  $5,000. 
Articles  costing  less  should  be  included  in 
"Supplies". 


Section  C — Non  Federal  Resources 

This  section  is  to  record  the  amoimts 
of  "non-Federal"  resources  that  will  be 
used  to  support  the  project.  In  this 
context,  "Non-Federal"  resources  mean 
other  than  the  OCS  funds  for  which  the 
applicant  is  applying.  Therefore, 
mobilized  funds  from  other  Federal 
programs,  such  as  the  Job  Training 
Partnership  Act  program  or  the  Welfare- 
to-Work  program,  should  be  entered  on 
these  lines.  Provide  a  brief  listing  of 
these  "non-Federal"  resources  on  a 
separate  sheet  and  describe  whether  it  is 
a  grantee-incurred  cost  or  a  third-party 
cash  or  in-kind  contribution.  The  firm 
commitment  of  these  resources  must  be 
dociunented  and  submitted  with  the 
application  in  order  to  be  given  credit 
in  the  review  process  under  the  Non- 
Federal  Resources  program  element. 

(Note:  Even  though  non-Federal  resources 
mobilized  may  go  beyond  the  amount 
required  as  match  under  the  IDA  Program, 
grantees  will  be  held  accountable  for  any 
such  cash  or  in-kind  contribution  proposed 
or  pledged  as  part  of  an  approved 
application.  (See  PART  II,  Section  I.  and 
PART  ra.  Element  IV.) 

Sections  D,  E,  and  F  may  be  left  blank 
by  Applicants  under  Priority  Area  1.0. 
State  Applicants  under  Priority  Area  2.0 
must  complete  Section  E.  Estimates  of 
OCS  flmds  needed  for  the  subsequent 
four  years  of  the  five-year  Project  Period 
(not  to  exceed  $1 ,000,000  i>er  year) 
should  be  entered  on  line  16  under 
columns  (b),  (c),  (d),  and  (e). 

As  noted  in  Part  VI,  a  supporting 
Budget  Justification  must  be  submitted 
providing  details  of  expenditures  under 
each  budget  category,  with  justification 
of  dollar  amounts  which  relate  the 
proposed  expenditures  to  the  work 
program  and  goals  of  the  project. 

C.  SF-424B  Assurances:  Non- 
Construction  Programs 

Applicants  requesting  financial 
assistance  for  a  non  construction  project 
must  file  the  Standard  Form  424B, 
"Assurances:  Non-Construction 
Programs."  (Attachment  C)  Applicants 
must  sign  and  retiun  the  Standard  Form 
424B  with  their  applications. 

Applicants  must  provide  a 
certification  concerning  Lobbying.  Prior 
to  receiving  an  award  in  excess  of 
$100,000,  applicants  shall  furnish  an 
executed  copy  of  the  lobbying 
certification.  (See  Attachments  D  and  E) 
Apphcants  must  sign  and  return  the 
certification  with  their  applications. 
Applicants  should  note  that  the 
Lobbying  Disclosure  Act  of  1995  has 
simplified  the  lobLying  information 
required  to  be  disclosed  imder  31  USC 
1352. 
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H)  By  signing  i 
applications,  a; 
their  intent  to  i 
requirements 
the  certificatior 
Applicants 


Applicants  miust  make  the  appropriate 
certification  on  their  compliance  with 
the  Drug- Free  VVorkplace  Act  of  1988 
and  the  Pro-Children  Act  of  1994 
(Certification  Regarding  Smoke  Free 
Environment).  (See  Attachments  G  and 

id  submitting  the 
iplicants  are  attesting  to 

Dmply  with  these 
>d  need  not  mail  back 

with  the  applications. 

jst  make  the  appropriate 
certification  th^t  they  are  not  presently 
debarred,  suspended  or  otherwise 
ineligible  for  award.  (See  Attachment  I) 
By  signing  and  pubmitting  the 
applications,  applicants  are  providing 
the  certification  and  need  not  mail  back 
the  certification  with  the  applications. 
Copies  of  the  certifications  and 
assurances  are  located  at  the  end  of  this 
announcement. 

Part  VI.  Contenks  of  Application  and 
Receipt  Process 

Application  j  lages  should  be 
numbered  sequ  jntially  throughout  the 
apphcation  pac  kage,  beginning  with  an 
Abstract  of  the  iroposed  project  as  page 
number  one;  and  each  application  must 
include  all  of  tl  e  following,  in  the  order 
listed  below: 

A.  Content  and  Order  of  IDA  Program 
Application 

1.  Table  of  C(  intents; 

2.  An  Abstract  of  the  project — very 
brief,  not  to  exceed  300  words,  that 
would  be  suitalile  for  use  in  an 
announcement  |that  the  application  has 
been  selected  fbr  a  grant  award;  which 
identifies  the  t)  pe  of  project(s),  the 
target  populaticn,  the  applicant, 
partners,  and  tl  e  major  elements  of  the 
work  plan. 

3.  A  completed  Standard  Form  424 
(Attachment  A]  which  has  been  signed 
by  an  official  of  the  organization 
applying  for  th^  grant  who  has  authority 
to  obligate  the  (Organization  legally; 
(Note:  The  original  SF-424  must  bear 
the  original  signature  of  the  authorizing 
representative  if  the  applicant 
organization]; 

4.  A  completed  Budget  Information- 
Non-Constructipn  Programs  (SF-424A) 
(Attachment  BR 

5.  A  narrativf  budget  justification  for 
each  object  clai  s  category  included 
under  Section  \\; 

6.  Proof  of  ta:  c-exempt  status  (in  the 
case  of  AppUcations  under  Priority  Area 
1.0  only);  in  thii  case  of  Applications 
under  Priority  Area  2.0,  evidence  of 
eUgibility  as  rei  }uired  by  PART  II 
Section  C; 

7.  A  project  narrative,  hmited  to  the 
number  of  pages  specified  below,  which 
includes  all  of  he  required  elements 


described  in  Part  III.  [Specific 
information/data  required  under  each 
component  is  described  in  Part  III 
Sections  C  and  D.  Application  Elements 
and  Review  Criteria.] 

8.  Appendices,  which  should  include 
the  following: 

a.  Filled  out,  signed  and  dated 
Assurances — Non-Construction 
Programs  {SF-^24B),  Attachment  C; 

b.  Restrictions  on  Lobbying — 
Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements: 
filled  out,  signed  and  dated  form  found 
at  Attachment  D; 

d.  Disclosure  of  Lobbying  Activities, 
SF-LLL:  Filled  out,  signed  and  dated 
form  found  at  Attachment  E.  if 
appropriate  (omit  Items  11-15  on  the  SF 
LLL  and  ignore  references  to 
continuation  sheet  SF-LLL-A) 

e.  Maintenance  of  Effort  Certification 
(See  Attachment  F); 

f.  signed  Agreement  with  partnering 
Financial  Institution(s)  (in  the  case  of 
Application  under  Priority  Area  1.0 
only); 

g.  signed  Agreements  with  providers 
of  Required  non-Federal  matching 
contributions; 

h.  resumes  and/or  position 
descriptions  (see  Program  Element  IV); 

i.  any  letters  from  cooperating  or 
partnering  agencies  in  target 
communities.  (Such  letters  are  not  part 
of  the  Narrative  and  should  be  included 
in  the  Appendices.  These  letters  are 
therefore  not  counted  against  the  page 
limitations  of  the  Narrative.];  and 

j.  single  points  of  contact  comments, 
if  applicable. 

Applications  must  be  uniform  in 
composition  since  OCS  may  find  it 
necessary  to  duplicate  them  for  review 
purposes.  Therefore,  applications  must 
be  submitted  on  white  8-1/2  x  11  inch 
paper  only.  They  must  not  include 
colored,  oversized  or  folded  materials. 
Do  not  include  organizational  brochures 
or  other  promotional  materials,  slides, 
films,  clips,  etc.  in  the  proposal.  They 
will  be  discarded  if  included.  The 
applications  should  be  two-hole 
punched  at  the  top  center  and  fastened 
separately  with  a  compressor  slide 
paper  fastener,  or  a  binder  clip.  The 
submission  of  bound  plans,  or  plans 
enclosed  in  binders  is  specifically 
discouraged. 

B.  Acknowledgement  of  Receipt 

Acknowledgment  of  Receipt — All 
applicants  will  receive  an 
acknowledgement  with  an  assigned 
identification  number.  Applicants  are 
requested  to  supply  a  self-addressed 
mailing  label  with  their  Application,  or 
a  FAX  number  or  e-mail  address  which 
can  be  used  for  acknowledgement.  The 


assigned  identification  number,  along 
with  any  other  identifying  codes,  must 
be  referenced  in  all  subsequent 
communications  concerning  the 
Application.  If  an  acknowledgement  is 
not  received  within  three  weeks  after 
the  deadline  date,  please  notify  ACF  by 
telephone  at  (202)  205-5082. 

Part  VII.  Post  Award  Information  and 
Reporting  Requirements 

A.  Notification  of  Grant  Award 

Following  approval  of  the 
applications  selected  for  funding,  notice 
of  project  approval  and  authority  to 
draw  dovkm  project  funds  will  be  made 
in  writing.  The  official  award  document 
is  the  Financial  Assistance  Award 
which  provides  the  amount  of  Federal 
funds  approved  for  use  in  the  project, 
the  project  and  budget  period  for  which 
support  is  provided,  the  terms  and 
conditions  of  the  award,  and  the  total 
project  period  for  which  support  is 
contemplated. 

B.  Attendance  at  Evaluation  Workshops 

OCS  hopes  to  sponsor  one  or  more 
national  evaluation  workshops  in 
Washington,  D.C.  or  in  other  locations 
during  the  course  of  the  five-year 
project.  Project  Directors  will  be 
expected  to  attend  such  workshops 
provided  funds  can  be  made  available 
by  (X;S  for  expenses  of  attending. 

C.  Reporting  Requirements 

Grantees  will  be  required  to  submit  a 
semi-annual  program  progress  and 
financial  report  (SF  269)  covering  the 
six  months  after  grant  award,  and 
similar  reports  after  conclusion  of  the 
first  Project  Year.  Such  reports  will  be 
due  60  days  after  the  reporting  period. 
Thereafter  grantees  will  be  required  to 
submit  annual  program  progress  and 
financial  reports  (SF  269),  as  well  as  a 
final  program  progress  and  financial 
report  within  90  days  of  the  expiration 
of  the  grant. 

D.  Audit  Requirements 

Grantees  are  subject  to  the  audit 
requirements  in  45  CFR  Parts  74  (non- 
profit organization)  and  OMB  Circular 
A-133. 

E.  Prohibitions  and  Requirements  With 
Regard  to  Lobbying 

Section  319  of  Public  Law  101-121, 
signed  into  law  on  October  23. 1989. 
imposes  prohibitions  and  requirements 
for  disclosure  and  certification  related 
to  lobbying  on  recipients  of  Federal 
contracts,  grants,  cooperative 
agreements,  and  loans.  It  provides 
limited  exemptions  for  Indian  tribes  and 
tribal  organizations.  Current  and 
prospective  recipients  (and  their  subtler 
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contractors  and/or  grantees)  are 
prohibited  from  using  appropriated 
funds  for  lobbying  Congress  or  any 
Federal  agency  in  connection  with  the 
award  of  a  contract,  grant,  cooperative 
agreement  or  loan.  In  addition,  for  each 
award  action  in  excess  of  $100,000  (or 
$150,000  for  loans)  the  law  requires 
recipients  and  their  subtier  contractors 
and/or  subgrantees  (1)  to  certify  that 
they  have  neither  used  nor  will  use  any 
appropriated  funds  for  payment  to 
lobbyists,  (2)  to  submit  a  declaration 
setting  forth  whether  payments  to 
lobbyists  have  been  or  will  be  made  out 


of  non-appropriated  funds  and,  if  so,  the 
name,  address,  payment  details,  and 
purpose  of  any  agreements  with  such 
lobbyists  whom  recipients  or  their 
subtier  contractors  or  subgrantees  will 
pay  with  the  non-appropriated  funds 
and  (3)  to  file  quarterly  up-dates  about 
the  use  of  lobbyists  if  an  event  occurs 
that  materially  affects  the  accuracy  of 
the  information  submitted  by  way  of 
declaration  and  certification. 

The  law  establishes  civil  penalties  for 
noncompliance  and  is  effective  with 
respect  to  contracts,  grants,  cooperative 
agreements  and  loans  entered  into  or 


made  on  or  after  December  23, 1989.  See 
Attachment  H,  for  certification  and 
disclosure  forms  to  be  submitted  with 
the  applications  for  this  program. 

F.  Applicable  Federal  Regulations 

Attachment  K  indicates  the 
regulations  which  apply  to  all 
applicants/grantees  under  the  Assets  for 
Independence  Demonstration  Program. 

Dated:  January  22,  1999. 
Donald  Sykes, 

Director,  Office  of  Community  Services. 

BILUHQ  CODE  4ia4-01-P 
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INSTRUCTIONS  FOR  THE  SF-424 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  45 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  infonnation.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0348-0043),  Washington, 
DC  20503 

Please  do  not  return  your  completed  fonn 
to  the  OfHce  of  Management  and  Budget. 
Send  it  to  the  address  provided  by  the 
sponsoring  agency. 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  and  applicant's 
control  number  (if  applicable). 

3.  Stat  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 


Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  or 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  {)erson  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided: 

8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s)  provided: 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  firom  an  existing 
obligation 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  required. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 


12.  List  only  the  largest  political  entities 
affected  (e.g.,  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

1 5.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  Stat 
Single  Point  of  ConUct  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject.to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 
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INSTRUCTIONS  FDR  THE  SF-424A 

Public  ref)orting  turden  for  this  collection 
of  information  is  estimated  to  average  180 
minutes  per  respoijse,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regardii^  the  burden  estimate  or 
any  other  aspect  ofithis  collection  of 
information,  including  suggestions  for 
reducing  this  burdf  n.  to  the  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project  (0348-0044).  Washington. 
DC  20503. 

Please  do  not  retiim  your  completed  form 
to  the  office  of  Management  and  Budget. 
Send  it  to  the  address  provided  by  the 
sponsoring  agency] 

General  Instructions 


This  form  is  desi 
can  be  made  for  fuf 
programs.  In  prepa 
any  existing  Feder 
guidelines  which 
budgeted  amounts  I 


;ned  so  that  application 
jjds  from  one  or  more  grant 
ring  the  budget,  adhere  to 
|1  grantor  agency 

escribe  how  and  whether 
should  be  separately 
shown  for  different  functions  or  activities 
within  the  progrant.  For  some  programs, 
grantor  agencies  mfty  require  budgets  to  be 
separately  shown  tjy  function  or  activity.  For 
other  programs,  grlntor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C.  and  D  shovld  include  budget 
estimates  for  the  whole  project  except  when 
apply  for  assistance  which  requires  Federal 
authorization  in  ar^ual  or  other  funding 
period  increments.!  In  the  latter  case.  Sections 
A,  B,  C.  and  D  shoi^ld  provide  the  budget  for 
the  first  budget  peijiod  (usually  a  year)  and 
Section  E  should  pf^sent  the  need  for  Federal 
assistance  in  the  subsequent  budget  periods. 
All  applications  shpuld  contain  a  breakdown 
by  the  object  class  Categories  shown  in  Lines 
a-k  of  Section  B. 

Section  A.  Budget  ^umwary  Liens  1-4 
Columns  (a)  and  I 
For  applications  Ipertaining  to  a  single 


Federal  grant  pi 
Assistance  Catal 
a  functional  or  act 
Line  1  under  Colu 
title  and  the  Catal 


(Federal  Domestic 

number)  and  not  requiring 

ity  breakdown,  enter  on 

n  (a)  the  Catalog  program 

number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functionsior  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a)J  and  enter  the  Catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multfele  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activit]t.  enter  the  Catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  Catalog  number  on  each  line 
in  Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
pref>are  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  apace  for  all  breakdown  of 
data  required.  Hov  ever,  when  more  than  one 
sheet  is  used,  the  f  rst  page  should  provide 
the  summary  totali  by  programs. 


Lines  1-4,  Columns  (c)  through  (g) 

For  new  applications,  leave  Column  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
(Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes,  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Colunms 
(e)  and  (f)-  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5— Show  the  totals  for  all  colunms 
used. 

Section  B.  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Line  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4].  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
narrative  statement  the  nature  and  source  of 
income.  The  estimated  amount  of  program 
income  may  be  considered  by  the  Federal 
grantor  agency  in  determining  the  total 
amount  of  the  grant. 

Section  C.  Non-Federal  Resources 

Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 


Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c) — Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b), 
(c),  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b)-{e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — ^Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  IS — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a), 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplement)  or  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object  class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Attachment  C — Assurances — Non- 
Construction  Programs 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  15 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
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data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0348-0040),  Washington, 
DC  20503. 

Please  do  not  return  your  completed  form 
to  the  Office  of  Management  and  Budget. 
Send  it  to  the  address  provided  by  the 
sponsoring  agency. 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duty  authorized  representative  of 
the  applicant,  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  or  project  cost)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States  and, 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standard  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  4728-4763) 
relating  to  prescribed  standards  for  merit 
systems  for  programs  funded  under  one  of 
the  19  statutes  or  regulations  specified  in 
Appendix  A  of  OPM's  Standards  for  a  Merit 
System  of  Personnel  Administration  (5  CFR 
900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  1681-1683,  and  1685-1686). 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973.  as  amended  (29  U.S.C.  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  6105-6107). 
which  prohibits  discrimination  on  the  basis 
of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 


Rehabilitation  Act  of  1970  (P.L.  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
sections  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290dd-3  and 
290ee  3),  as  amended,  relating  to 
confidentiality  of  alcohol  and  drug  abuse 
patient  records:  (h)  Title  VIII  of  the  Civil 
Rights  Act  of  1968  (42  U.S.C.  3601  et  seq.), 
as  amended,  relating  to  nondiscrimination  in 
the  sale,  rental  or  financing  of  housing;  (i) 
any  other  nondiscrimination  provisions  in 
the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being 
made;  and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may 
apply  to  the  application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally-assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply,  as  applicable,  with 
provisions  of  the  Hatch  Act  (5  U.S.C.  1501- 
1508  and  7324-7328)  which  limit  the 
political  activities  of  employees  whose 
principal  employment  activities  are  funded 
in  whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis  Bacon  Act  (40  U.S.C. 
276a  to  276a-7),  the  Copeland  Act  (40  U.S.C. 
276c  and  18  U.S.C.  874),  and  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40 
U.S.C.  327-333),  regarding  labor  standards 
for  federally-assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  8f>ecial  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  in  $10,000  or 
more. 

11.  Will  comply  with  environmental 
standards. which  may  be  prescribed  pursuant 
to  the  following:  (a)  Institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738:  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  1451  et  seq.);  (f)  conformity  of  Federal 
actions  to  State  (Clean  Air)  Implementation 
Plans  under  Section  176(c)  of  the  Clean  Air 
Act  of  1955,  as  amended  (42  U.S.C.  7401  et 
seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safety  Drinking 
Water  Act  of  1974.  as  amended  (P.L.  93-523): 
and,  (h)  protection  of  endangered  species 
under  the  endangered  Species  Act  of  1973,  as 
amended  (P.L.  92-205). 


12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  at 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C 
469a-l  et  seq.). 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L.  89-544,  as 
amended.  7  U.S.C.  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  4801  et 
seq.)  which  prohibits  the  use  of  lead-based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act 
Amendments  of  1996  and  0MB  Circular  No. 
A-133,  "Audits  of  States,  Local 
Governments,  and  Non-Profit  Organization." 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations,  and  policies 
governing  this  program. 

Signature  of  Authorized  Certifying  Official 

fitie 

Applicant  Organization 
Date  Submitted    


Attachment  D — Certification  Regarding 
Lobbying 

Certification  for  Contracts.  Grants.  Loans,  and 
Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  an  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  ai^  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress. 
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or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan,  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LUL,  "Disclosure  Form  to 
Report  Lobbying,'  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  ctrtification  be  included  in 
the  award  documtnts  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  goants,  loans,  and 
cooperative  agreements]  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly.  This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 


entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Ckxie.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  $10,000  and  not  more  than  $100,000  for 
each  such  failure. 

Statement  for  Loan  Guarantees  and  Loan 
Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  »  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  erf  a 
Member  of  Congress  in  connection  with  this 
coramitment  providing  for  the  United  States 
to  insiue  or  guarantee  a  loan,  the 


undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions.  Submission  of  this  statement  is 
a  prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31, 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more 
than  $100,000  for  each  such  feilure. 

Signature 
Titie 


OiganizatioR 

MUINQ  COM  4184-01-P 
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Attachment  E 


I.Type  of  Federal  Action: 
I    n  a.  contract 
'  b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 
t.  loan  insurance 


DISCLOSURE  OF  LOBBYING  ACTIVmES 

Complete  ttiis  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approvto  by  0MB 
034B-0046 


2.  Status  of  Federal  Action: 

I      la.  bid/offer/application 

' 'b.  initial  award 

c.  post-award 


4.  Name  and  Address  of  Reporting  Entity: 
Q  Prtfflt  O  SubawtrSM 

Tier ,  if  known: 


Congressional  District,  if  known: 


6.  Federal  Department/Agency: 


8.  Federal  Action  Number,  if  known: 


10.  a.  Name  and  Address  of  Lobbying  Registrant 
(if  individual,  last  name,  first  name,  h/if): 


3.  Report  Type: 

□  a.  initial  filing 


b.  material  change 
For  Material  Change  Only: 

year quarter 

date  of  last  report 


5.  If  Reporting  Entity  in  No.  4  is  a  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known: 


7.  Federal  Program  Neme/Dtscrlption: 


CFDA  Number,  if  applicable: 


9.  Award  Amount,  if  known: 
$ 


^  y  ^  MtamiMon  ttfnnnma  mrougn  tw  lonn  it  mxpnuo  By  Ma  31  U  S.C  HOan 
'  I3S2  Thit  disclosure  ol  Isocrng  laiviMt  i<  *  m«*<i«i  rtprtMnukon  e(  Mc 
upon  Kftcn  rMmct  was  piacM  Dy  >>•  Mr  uxMt  whtn  ««(  irv«aeinn  was  ntaas 
0'  entCM  intt  Thij  dnelosun  i«  r«qui«e  punuan  lo  Si  u  S  C  13a  Tl«« 
ntonnnan  «•  a*  rtoonH  lo  Bw  Congrtst  nnn  wiimity  ««  «w  tit  w^Mm  lor 
puMc  nsoacMn  Any  p*fion  <M<o  laM  lo  Mi  fli*  raqurM  aaoMm  siwi  b* 
•uDlKt  10  •  CMl  ponuy  ot  net  mt  ■«  tiaoOO  and  nei  moia  (wi  $100,000  tor 
Mcnauehlariurt. 


b.  Individuals  Performing  Services  (including  address  if 
different  from  No.  10a) 
(last  name,  first  name.  Mf): 


Signature:  _ 
Print  Name: 
Title: 


Telephone  No.: 


Date: 


Federal  Use  Only: 


Autnoriztd  lor  Locii  Raproouction 
Sundlffl  Form  LLl  (R>v.  7-97) 


BILUNG  COOE  4184-01-C 
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Instructions  for  Completion  of  SF-LLL, 
Disclosure  of  Lobbying  Activities 

This  disclosure  form  shall  be  completed  by 
the  reporting  enti  ty,  whether  subawardee  or 
prime  Federal  recipient,  at  the  initiation  or 
receipt  of  a  cover  jd  Federal  action,  or  a 
material  change  t  j  a  previous  filing,  pursuant 
to  title  31  U.S.C.  section  1352.  The  filing  of 
a  form  is  requirec  for  each  payment  or 
agreement  to  male  payment  to  any  lobbying 
entity  for  influen  :ing  or  attempting  to 
influence  an  offic  er  or  employee  of  any 
agency,  a  Membe  •  of  Congress,  an  officer  or 
employee  of  Con|  jess,  or  an  employee  of  a 
Member  of  Congr  5ss  in  connection  with  a 
covered  Federal  action.  Complete  all  items 
that  apply  for  bot:i  the  initial  filing  and 
material  change  rfeport.  Refer  to  the 
implementing  gu  dance  published  by  the 
Office  of  Management  and  Budget  for 
additional  infomation. 

1.  Identify  the  I  ype  of  covered  Federal 
action  for  which  obbying  activity  is  and/or 
has  been  secured  to  influence  the  outcome  of 
a  covered  Federa  action. 

2.  Identify  the  i  tatus  of  the  covered  Federal 
action. 

3.  Identify  the  i  ippropriate  classification  of 
this  report.  If  this  is  a  followup  report  caused 
by  a  material  cha  ige  to  the  information 
previously  rep)or1  ed,  enter  the  year  and 
quarter  in  which  the  change  occurred.  Enter 
the  date  of  the  lai  t  previously  submitted 
report  by  this  rep  orting  entity  for  this 
covered  Federal  ( ction. 

4.  Enter  the  ful  name,  address,  city.  State 
and  zip  code  of  tl  le  reporting  entity.  Include 
Congressional  District,  if  known.  Check  the 
appropriate  classification  of  the  reporting 
entity  that  desigijates  if  it  is,  or  expects  to  be, 
a  prime  or  subawlard  recipient.  Identify  the 
tier  of  the  subawardee,  e.g.,  the  first 
subawardee  of  thp  prime  is  the  1st  tier. 
Subawards  include  but  are  not  limited  to 
subcontracts,  suqgrants  and  contract  awards 
under  grants.       I 

5.  If  the  organization  filing  the  report  in 
item  4  checks  "Subawardee,"  then  enter  the 
full  name,  addreis,  city.  State  and  zip  code 
of  the  prime  Federal  recipient.  Include 
Congressional  Diptrict,  if  known. 

6.  Enter  the  na|ne  of  the  Federal  agency 
making  the  awarti  or  loan  commitment. 
Include  at  least  cfie  organizational  level 
below  agency  naine,  if  known.  For  example. 
Department  of  Ttansportation,  United  States 
Coast  Guard.        | 

7.  Enter  the  Federal  program  name  or 
description  for  tHe  covered  Federal  action 
(item  1).  If  knowti,  enter  the  full  Catalog  of 
Federal  Domestit  Assistance  (CFDA)  number 
fior  grants,  coof>erative  agreements,  loans,  and 
loan  commitments. 

8.  Enter  the  mast  appropriate  Federal 
identifying  number  available  for  the  Federal 
action  identifiedjin  item  1  (e.g.,  Request  for 
Proposal  (RFP)  ntiunber.  Invitation  for  bid 
(IFB)  number;  grint  announcement  number; 
the  contract,  gratt,  or  loan  award  number; 
the  application/proposal  control  number 
assigned  by  the  Federal  agency).  Include 
prefixes,  e.g.,  'RFP-DE-90-001." 

9.  For  a  coverad  Federal  action  where  there 
has  been  an  awafd  or  loan  commitment  by 
the  Federal  agenCy.  enter  the  Federal  amount 
of  the  award/loan  commitment  for  the  prime 
entity  identified  p  item  4  or  5. 


10.  (a)  Enter  the  full  name,  address,  city. 
State  and  zip  code  of  the  lobbying  registrant 
under  the  Lobbying  Disclosure  Act  of  1995 
engaged  by  the  reporting  entity  identified  in 
item  4  to  influence  the  covered  Federal 
action. 

(b)  Enter  the  full  names  of  the  individual(s) 
performing  services,  and  include  full  address 
if  different  from  10(a).  Enter  Last  Name,  FL-st 
Name,  and  Middle  Initial  (MI). 

11.  The  certifying  official  shall  sign  and 
date  the  form,  print  his/her  name,  title,  and 
telephone  number. 

According  to  the  Paperwork  Reduction 
Act,  as  amended,  no  persons  are  required  to 
respond  to  a  collection  of  information  unless 
it  displays  a  valid  0MB  Control  Number.  The 
valid  0MB  control  number  for  this 
information  collection  is  OMB  No.  0348- 
0046.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  minutes  per  response,  including 
time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing 
and  reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this  collection 
of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  Budget,  Paperwork  Reduction 
Project  (0348-0046),  Washington,  DC  20503. 

Attachment  F — Certification  Regarding 
Maintenance  of  EfTort 

In  accordance  with  the  applicable  program 
statute(s)  and  regulation(s),  the  undersigned 
certifies  that  financial  assistance  provided  by 
the  Administration  for  Children  and 
Families,  for  the  specified  activities  to  be 

performed  under  the 

Program  by (Applicant 

Organization],  will  be  in  addition  to,  and  not 
in  substitution  for,  comparable  activities 
previously  carried  on  without  Federal 
assistance. 

Signature  of  Authorized  Certifying  Official 

Title 

Date 

Attachment  G — Certification  Regarding 
Drug-Free  Workplace  Requirements 

This  certification  is  required  by  the 
regulations  implementing  the  Drug-Free 
Wcwkplace  Act  of  1988:  45  CFR  Part  76, 
Subpart  F.  Sections  76.630(c)  and  (d)(2)  and 
76.645(a)(1)  and  (b)  provide  that  a  Federal 
agency  may  designate  a  central  receipt  point 
for  STATE-WIDE  AND  STATE  AGENCY- 
WIDE  certifications,  and  for  notification  of 
criminal  drug  convictions.  For  the 
Department  of  Health  and  Human  Services, 
the  central  point  is:  Division  of  Grants 
Management  and  Oversight,  Office  of 
Management  and  Acquisition,  Department  of 
Health  and  Hviman  Services,  Room  517-D, 
200  Independence  Avenue,  SW., 
Washington,  DC  20201. 

Certification  Regarding  Drug-Free 
Workplace  Requirements  (Instructions  for 
Certification) 

1.  By  signing  and/or  submitting  this 
application  or  grant  agreement,  the  grantee  is 
providing  the  certification  set  out  below. 


2.  The  certification  set  out  below  is  a 
material  representation  of  fact  upon  which 
reliance  is  placed  when  the  agency  awards 
the  grant.  If  it  is  later  determined  that  the 
grantee  knowingly  rendered  a  false 
certification,  or  otherwise  violates  the 
requirements  of  the  Drug-Free  Workplace 
Act,  the  agency,  in  addition  to  any  other 
remedies  available  to  the  Federal 
Government,  may  take  action  authorized 
under  the  Drug-Free  Workplace  Act. 

3.  For  grantees  other  than  individuals. 
Alternate  I  applies. 

4.  For  grantees  who  are  individuals. 
Alternate  II  applies. 

5.  Workplaces  under  grants,  for  grantees 
other  than  individuals,  need  not  be  identified 
on  the  certification.  If  known,  they  may  be 
identified  in  the  grant  application.  If  the 
grantee  does  not  identify  the  workplaces  at 
the  time  of  application,  or  upon  award,  if 
there  is  no  application,  the  grantee  must  keep 
the  identity  of  the  workplace(s)  on  file  in  its 
office  and  make  the  information  available  for 
Federal  inspection.  Failure  to  identify  all 
known  workplaces  constitutes  a  violation  of 
the  grantee's  drug-free  workplace 
requirements. 

6.  Workplace  identifications  must  include 
the  actual  address  of  buildings  (or  parts  of 
buildings)  or  other  sites  where  work  under 
the  grant  takes  place.  Categorical  descriptions 
may  be  used  (e.g.,  all  vehicles  of  a  mass 
transit  authority  or  State  highway  department 
while  in  operation.  State  employees  in  each 
local  unemployment  office,  performers  in 
concert  halls  or  radio  studios). 

7.  If  the  workplace  identified  to  the  agency 
changes  during  the  performance  of  the  grant, 
the  grantee  shall  inform  the  agency  of  the 
change(s),  if  it  previously  identified  the 
workplaces  in  question  (see  paragraph  five). 

8.  Definitions  of  terms  in  the 
Nonprocurement  Susp)ension  and  Debarment 
common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification. 
Grantees'  attention  is  called,  in  particular,  to 
the  following  definitions  from  these  rules: 

Controlled  substance  means  a  controlled 
substance  in  Schedules  I  through  V  of  the 
Controlled  Substances  Act  (21  U.S.C.  812) 
and  as  further  defined  by  regulation  (21  CFR 
1.308.11  through  1308.15); 

Conviction  means  a  finding  of  guilt 
(including  a  plea  of  nolo  contendere)  or 
imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibilify 
to  determine  violations  of  the  Federal  or 
State  criminal  drug  statutes; 

Criminal  drug  statute  means  a  Federal  or 
non-Federal  criminal  statute  involving  the 
manufacture,  distribution,  dispensing,  use,  or 
possession  of  any  controlled  substance; 

Employee  means  the  employee  of  a  grantee 
directly  engaged  in  the  performance  of  work 
under  a  grant,  including:  (i)  All  direct  charge 
employees;  (ii)  All  indirect  charge  employees 
unless  their  impact  or  involvement  is 
insignificant  to  the  performance  of  the  grant; 
and,  (iii)  Temporary  personnel  and 
consultants  who  are  directly  engaged  in  the 
performance  of  work  under  the  grant  and 
who  are  on  the  grantee's  payroll.  This 
definition  does  not  include  workers  not  on 
the  payroll  of  the  grantee  (e.g..  volunteers, 
even  if  used  to  meet  a  matching  requirement; 
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consultants  or  independent  contractors  not 
on  the  grantee's  payroll;  or  employees  of 
subrecipients  or  subcontractors  in  covered 
workplaces). 

Certification  Regarding  Drug-Free  Workplace 
Requirements 

Alternate  I.  (Grantees  Other  Than 
Individuals). 

The  grantee  certifies  that  it  will  or  will 
continue  to  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful  manufacture, 
distribution,  dispensing,  piossession,  or  use  of 
a  controlled  substance  is  prohibited  in  the 
grantee's  workplace  and  specifying  the 
actions  that  will  be  taken  against  employees 
for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free 
awareness  program  to  inform  employees 
about — 

(1)  The  dangers  of  drug  abuse  in  the 
workplace; 

(2)  The  grantee's  policy  of  maintaining  a 
drug-free  workplace; 

(3)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs:  and 

(4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations 
occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the  performance 
of  the  grant  be  given  a  copy  of  ^e  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement 
required  by  paragraph  (a)  that,  as  a  condition 
of  employment  under  the  grant,  the  employee 
will — 

(1)  Abide  by  the  terms  of  the  statement; 
and 

(2)  Notify  the  employer  in  writing  of  his  or 
her  conviction  for  a  violation  of  a  criminal 
drug  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such 
conviction; 

(e)  Notifying  the  agency  in  writing,  within 
ten  calendar  days  after  receiving  notice  under 
paragraph  (d)(2)  from  an  employee  or 
otherwise  receiving  actual  notice  of  such 
conviction.  Employers  of  convicted 
employees  must  provide  notice,  including 
position  title,  to  every  grant  officer  or  other 
designee  on  whose  grant  activity  the 
convicted  employee  was  working,  unless  the 
Federal  agency  has  designated  a  central  point 
for  the  receipt  of  such  notices.  Notice  shall 
include  the  identification  number(s)  of  each 
affected  grant; 

(f)  Taking  one  of  the  following  actions, 
within  30  calendar  days  of  receiving  notice 
under  paragraph  (d)(2),  with  respect  to  any 
employee  who  is  so  convicted — 

(1)  Taking  appropriate  personnel  action 
against  such  an  employee,  up  to  and 
including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of 
1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate 
satisfactorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health, 
law  enforcement,  or  other  appropriate 
agency; 

(g)  Making  a  good  faith  effort  to  continue 
to  maintain  a  drug-free  workplace  through 


implementation  of  paragraphs  (a),  (b),  (c),  (d), 
(e)  and  (f). 

(B)  The  grantee  may  insert  in  the  space 
provided  below  the  site(s)  for  the 
performance  of  wwk  done  in  connection 
with  the  specific  grant: 

Place  of  Performance  (Street  address,  cify, 
counfy,  state,  zip  code) 


Check  D  if  there  are  workplaces  on  fib  that 
are  sot  identified  here. 

Altnate  II.  (GranlMS  Who  Are  Individuals) 

(a)  The  grantee  certifies  that,  as  a  condition 
of  the  grant,  he  or  she  will  not  engage  in  the 
unlawful  manufacture,  distribution, 
dispensing,  possession,  or  use  of  a  controlled 
substance  in  conducting  any  activity  with  the 
grant: 

(b)  If  convicted  of  a  criminal  drug  offense 
resulting  from  a  violation  occurring  during 
the  conduct  of  any  grant  activity,  he  or  she 
will  report  the  conviction,  in  writing,  within 
10  calendar  days  of  the  conviction,  to  every 
grant  officer  or  other  designee,  unless  the 
Federal  agency  designates  a  central  point  for 
the  receipt  of  such  notices.  When  notice  is 
made  to  such  a  central  point,  it  shall  include 
the  identification  numbers)  of  each  affected 
grant. 

[55  FR  21690,  21702,  May  25, 1990) 

Attachment  H 

Administration  for  Children  and  Families 
U.S.  Department  of  Health  and  Human 
Services 

CERTIFICATION  REGARDING 
ENVIRONMENTAL  TOBACCO  SMOKE 

Public  Law  103227.  Part  C  Environmental 
Tobacco  Smoke,  also  known  as  the  Pro 
Children  Act  of  1994,  requires  that  smoking 
not  be  permitted  in  any  portion  of  any  indoor 
routinely  owned  or  leased  or  contracted  for 
by  an  entity  and  used  routinely  or  regularly 
for  provision  of  health,  day  care,  education, 
or  library  services  to  children  under  the  age 
of  18.  if  the  services  are  funded  by  Federal 
programs  either  directly  or  through  State  or 
local  governments,  by  Federal  grant,  contract, 
loan,  or  loan  guarantee.  The  law  does  not 
apply  to  children's  services  provided  in 
private  residence,  facilities  funded  solely  by 
Medicare  or  Medicaid  funds,  and  portions  of 
facilities  used  for  inpatient  drug  or  alcohol 
treatment.  Failure  to  comply  with  the 
provisions  of  the  law  may  result  in  the 
imposition  of  a  civil  monetary  p>enalty  of  up 
to  $1000  per  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
responsible  entity.  By  signing  and  submitting 
this  application  the  applicant/grantee 
certifies  that  it  will  comply  with  the 
requirements  of  the  Act. 

The  applicant/grantee  further  agrees  that  it 
will  require  the  language  of  this  certification 
be  included  in  any  subawards  which  contain 
provisions  for  the  children's  services  and  that 
all  subgrantees  shall  certify  accordingly. 


AMaclMMBt  I 

CERTIFICATION  REGARDING 
DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS 

Certification  Regarding  Debarment. 
Suspension  and  Other  Responsibilify 
Matters — Primary  Covered  Transactions 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  primary  participant  is 
providing  the  certification  set  out  below. 

2.  The  inability  of  a  person  to  provide  the 
certification  required  below  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  The  prospective 
participant  shall  submit  an  explanation  of 
why  it  cannot  provide  the  certification  set 
out  below.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
department  or  agency's  determination 
whether  to  enter  into  this  transaction. 
However,  failure  of  the  jxospective  primary 
participant  to  furnish  a  certification  or  an 
explanation  shall  disqualify  such  p>erson 
from  participation  in  this  transaction. 

3.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  the  department  or 
agency  determined  to  enter  into  this 
transaction.  If  it  is  later  determined  that  the 
prospective  primary  participant  knowingly 
rendered  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the 
Federal  Government,  the  department  or 
agency  may  terminate  this  transaction  for 
cause  or  default. 

4.  The  prospective  primary  participant 
shall  provide  immediate  written  notice  to  the 
department  or  agency  to  which  this  proposal 
is  submitted  if  at  any  time  the  prospective 
primary  participant  learns  that  its 
certification  was  erroneous  when  submitted 
or  has  become  erroneous  by  reason  of 
changed  circumstances. 

5.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction,  participant,  person,  primary 
covered  transaction,  principal,  proposal,  and 
voluntary  excluded,  as  used  in  this  clause, 
have  the  meanings  set  out  in  the  Definitions 
and  Coverage  sections  of  the  rules 
implementing  Executive  Order  12549.  You 
may  contact  the  department  or  agency  to 
which  this  proposal  is  being  submitted  for 
assistance  in  obtaining  a  copy  of  those 
regulations. 

6.  The  prospective  primary  participant 
agrees  by  submitting  this  proposal  that, 
should  the  proposed  covered  transaction  be 
entered  into,  it  shall  not  knowingly  enter  into 
any  lower  tier  covered  transaction  with  a 
person  who  is  proposed  for  debarment  under 
48  CFR  part  9,  subpart  9.4  debarred, 
suspended,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this  covered 
transaction,  unless  authorized  by  the 
department  or  agency  entering  into  this 
transaction. 

7.  The  prospective  primary  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  the  clause  titled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligiuilify  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transaction," 
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provided  by  the  department  or  agency 
entering  into  this  Covered  transaction, 
without  modification,  in  all  lower  tier 
covered  transactiofis  and  in  all  solicitations 
for  lower  tier  cove^d  transactions. 

8.  A  participant  |in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  loWer  tier  covered 
transaction  that  it  is  not  proposed  for 
debarment  under  48  CFR  part  9.  subpart  9.4, 
debarred,  susp)endbd,  ineligible,  or 
voluntarily  excluded  firom  the  covered 
transaction,  unless  it  knows  that  the 
certification  is  em  meous.  A  participant  may 
decide  the  methoc  and  frequency  by  which 

it  determines  the  eligibility  of  its  principals. 
Each  participant  i$ay,  but  is  not  required  to, 
check  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocurement 
Programs. 

9.  Nothing  conti  ined  in  the  foregoing  shall 
be  construed  to  reijuire  establishment  of  a 
system  of  records  n  order  to  render  in  good 
faith  the  certificat  on  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  tequired  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordi  lary  course  of  business 
dealings. 

10.  Except  for  tr  msactions  authorized 
under  paragraph  6  of  these  instructions,  if  a 
participant  in  a  co  I'ered  transaction 
knowingly  enters  nto  a  lower  tier  covered 
transaction  with  a  person  who  is  propMDsed 
for  debarment  unc  er  48  CFR  part  9,  subpart 
9.4.  suspended.  d(  barred,  ineligible,  or 
voluntarily  excluc  ed  from  participation  in 
this  transaction,  ii  addition  to  other 
remedies  availabli  to  the  Federal 
Government,  the  c  epartment  or  agency  may 
terminate  this  trar  section  for  cause  or 
default. 

Certification  Regai  ding  Debarment, 
Suspension  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

(1)  The  prospec  ive  primary  participant 
certifies  to  the  bes  t  of  its  knowledge  and 
belief,  that  it  and  ts  principals: 

(a)  Are  not  presuntly  debarred,  suspended, 
proposed  for  deba  rment,  declared  ineligible, 
or  voluntarily  exc  uded  by  any  Federal 
department  or  age  ncy, 

(b)  Have  not  wii  hin  a  three-year  period 
preceding  this  pre  posal  been  convicted  of  or 
had  a  civil  judgmi  int  rendered  against  them 
for  commission  ol  fraud  or  a  criminal  offense 
in  connection  wit  i  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal.  State 
or  local)  transaction  or  contract  under  a 
public  transaction :  violation  of  Federal  or 
State  antitrust  stal  utes  or  commission  of 
embezzlement,  th  jft,  forgery,  bribery, 
falsification  or  deitruction  of  records,  making 
false  statements,  cr  receiving  stolen  property; 

(c)  Are  not  pressntly  indicted  for  or 
otherwise  crimina  lly  or  civilly  charged  by  a 
government  entity  (Federal,  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paagraph  (l)(b)  of  this 
certification;  and 

(d)  Have  not  wi;hin  a  three-year  period 
preceding  this  ap]  >lication/proposal  had  one 
or  more  public  tn  nsactions  (Federal,  State  or 
local)  terminated  for  cause  or  default. 

(2)  Where  the  p  -ospective  primary 
participant  is  una  }le  to  certify  any  of  the 


statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  lower  tier  participant  is 
providing  the  certification  set  out  below. 

2.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  the  transaction 
was  entered  into.  If  it  is  later  determined  that 
the  prospective  lower  tier  participant 
knowingly  rendered  an  erroneous 
certification,  in  addition  to  other  remedies 
available  to  the  Federal  Govenmient  the 
department  or  agency  with  which  this 
transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or 
debarment. 

3.  The  prospective  lower  tier  participant 
shall  provide  immediate  written  notice  to  the 
person  to  which  this  proposal  is  submitted  if 
at  any  time  the  prospective  lower  tier 
participant  learns  that  its  certification  was 
erroneous  when  submitted  or  had  become 
erroneous  by  reason  of  changed 
circumstances. 

4.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction,  participant,  person,  primary 
covered  transaction,  principal,  proposal,  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  meaning  set  out  in  the  Definitions 
and  Coverage  sections  of  rules  implementing 
Executive  Order  12549.  You  may  contact  the 
person  to  which  this  proposal  is  submitted 
for  assistance  in  obtaining  a  copy  of  those 
regulations. 

5.  The  prospective  lower  tier  participant 
agrees  by  submitting  this  proposal  that, 
[(Page  33043]]  should  the  proposed  covered 
transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  debarred,  suspended,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  covered  transaction,  unless  authorized 
by  the  department  or  agency  with  which  this 
transaction  originated. 

6.  The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  titled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transactions," 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

7.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  proposed  for 
debarment  under  48  CFR  part  9,  subpart  9.4, 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  from  covered 
transactions,  unless  it  knows  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  by  which 

it  determines  the  eligibility  of  its  principals. 
Each  participant  may,  but  is  not  required  to, 
check  the  List  of  Parties  Excluded  from 


Federal  Procurement  and  Nonprocurement 
Programs. 

8.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
£aith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  from  participation  in 
this  transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency  with 
which  this  transaction  originated  may  pursue 
available  remedies,  including  suspension 
and/or  debarment. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 

(1)  The  prospective  lower  tier  participant 
certifies,  by  submission  of  this  prop)osal,  that 
neither  it  nor  its  principals  is  presently 
debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  vohmtarily 
excluded  from  participation  in  this 
transaction  by  any  Federal  department  or 
agency. 

(2)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

E.O.  12372  State  Single  Point  of  Contact  List 

Arizona 

Joni  Saad,  Arizona  State  Clearinghouse,  3800 
N.  Central  Avenue,  Fourteenth  Floor, 
Phoenix,  AZ  85012,  (602)  280-1315,  FAX 
(602)  280-8144 

Arkansas 

Tracy  L.  Copeland,  Manager.  State 
Clearinghouse,  Office  of  Intergovernmental 
Services,  Department  of  Finance  and 
Administration,  1515  W.  7th  St.,  Room 
412,  Little  Rock,  AK  72203,  (501)  682- 
1074,  FAX  (501)  682-5206, 
tlcopeland@dfa. state. ar.us 

California 

Grants  Coordinator.  Office  of  Planning  and 
Research,  1400  Tenth  Street,  Room  121, 
Sacramento,  CA  95814,  (916)  323-7480, 
FAX  (916)  323-3018 

Delaware 

Francine  Booth,  State  Single  Point  of  Contact, 
Executive  Department,  Office  of  the 
Budget,  540  S.  Dupont  Highway,  Suite  5, 
Dover,  DE  19901,  (302)  739-3326,  FAX 
(302)  739-5561,  fbooth©state.de.us 

District  of  Columbia 

Charles  Nichols,  State  Single  Point  of 
Contact,  Office  of  Grants  Management  and 
Development,  717  14th  Street,  N.W.,  Suite 
400,  Washington,  DC  20005,  (202)  727- 
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1700  (direct),  (202)  727-6537  (secretary). 
FAX  (202)  727-1617 

Florida 

Florida  State  Clearinghouse,  Department  of 
Community  Affairs,  22740  Centerview 
Drive,  Tallahassee,  FL  32399-2100,  FAX 
(850)  414-0479,  Contact:  Cherie  Trainer, 
(850)  414-5495, 
cherie. trainor@dcs.state.fl. us 

Geoi^ia 

Deborah  Stephens,  Administrator,  Georgia 
State  Clearinghouse,  270  Washington 
Street,  S.W.,  #710,  Marietta,  GA  30067, 
(404)  656-3855,  FAX  (404)  656-7901, 
ssda@mail.opb.state.ga.us 

Illinois 

Virginia  Bova,  Single  Point  of  Contact, 
Illinois  Department  of  Commerce  and 
Community  Affairs,  James  T.  Thompson 
Center,  100  West  Randolph,  Suite  3-400, 
Chicago,  IL  60601,  (312)  814-6028,  FAX 
(312)  814-1800 

Indiana 

Frances  Williams,  State  Budget  Agency,  212 
State  House,  Indianapolis,  IN  46204-2796, 
(317)  232-2972  (direct).  FAX  (317)  233- 
3323 

Iowa 

Steven  R.  McCann,  Division  for  Community 
Assistance,  Iowa  Department  of  Economic 
Development,  200  East  Grand  Avenue,  Des 
Moines,  lA  50309,  (515)  242-4719,  FAX 
(515)  242-4809, 
Steve. mccann®ided.state.ia. us 

Kentucky 

Kevin  J.  Goldsmith.  Director,  Sandra  Brewer, 
Executive  Secretary,  Intergovernmental 
Affairs.  Office  of  the  Governor,  700  Capitol 
Avenue.  Frankfort.  KY  40601,  (502)  564- 
2611,  FAX  (502)  564-2849. 
sbrewer@mail.state.ky.us 

Maine 

Joyce  Benson,  State  Planning  Office,  184 
State  Street,  38  State  House  Station, 
Augusta,  ME  04333,  (207)  287-3261,  FAX 
(207)  287-6489,  joyce.benson®state.me.us 

Maryland 

Linda  Janney,  Manager,  Plan  and  Project 
Review,  Maryland  Office  pf  Planning,  301 
West  Preston  Street,  Room  1104,  Baltimore. 
MD  21201-2365.  (410)  767-4490,  FAX 
(410)  767-4480.  linda@mail.op.state.md.us 

Michigan 

Richard  W.  Pfaaf,  Southeast  Michigan 
Council  of  Governments.  660  Plaza  Drive. 
Suite  1900,  Detroit,  MI  48226,  (313  961- 
4266.  FAX  (313)  961-4869. 
pfaffi@semcog.org 

Mississippi 

Cathy  Mallette.  Clearinghouse  Officer. 
Department  of  Finance  and 
Administration,  550  High  Street,  303 
Walter  Sillers  Building.  Jackson.  MS 
39201-3087,  (601)  359-6762.  FAX  (601) 
359-6758 

Missouri 

Lois  Pohl,  Coordinator,  Federal  Assistance 
Clearinghouse,  Office  of  Administration, 
P.O.  Box  809,  Room  915,  Jefferson 


Building,  Jefferson  City.  MO  65102.  (314) 
751-4834,  FAX  (314)  522-4395 

Nevada 

Department  of  Administration.  State 
Clearinghouse.  209  E.  Musser  Street.  Room 
220,  Carson  City.  NV  89710.  (702)  687- 
4065,  FAX  (702)  687-3983,  Contact: 
Heather  Elliot.  (702)  687-6367, 
helliot@govmail. state. nv.us 

New  Hampshire 

Jeffi-ey  H.  Taylor,  Director,  New  Hampshire 
Office  of  State  Planning.  Attn: 
Intergovernmental  Review  Process,  Mike 
Blake.  2V2  Beacon  Street,  Concord.  NH 
03301,  (603)  271-2155,  FAX  (603)  271- 
1728 

New  Mexico 

Nick  Mandell,  Local  Government  Division. 
Room  201.  Bataan  Memorial  Building, 
Santa  Fe,  NM  87503,  (505)  827-3640.  FAX 
(505)  827-4984 

New  York 

New  York  State  Clearinghouse.  Division  of 
the  Budget,  State  Capitol.  Albany.  NY 
12224.  (518)  474-1605.  FAX  (518)  486- 
5617 

North  Carolina 

Jeanette  Fumey  (Grants),  Chrys  Baggett 
(Environment).  North  Carolina  State 
Clearinghouse.  Office  of  the  Secretary  of 
Administration.  116  West  Jones  Street, 
Suite  5106,  Raleigh.  NC  27603-8003.  (919) 
733-7232.  FAX  (919)  733-9571 

North  Dakota 

North  Dakota  Single  Point  of  Contact,  Office 
of  Intergovernmental  Assistance.  600  East 
Boulevard  Avenue.  Bismarck,  ND  58505- 
0170,  (701)  224-2094,  FAX  (701)  224-2308 

Ohio 

Larry  Weaver.  State  Clearinghouse.  Office  of 
Budget  and  Management.  30  East  Broad 
Street.  34th  Floor.  Columbus,  OH  43266- 
0411.  Please  direct  correspondence  and 
questions  about  intergovernmental  review 
to:  Linda  Wise,  (614)  466-0698.  FAX  (614) 
466-5400 

Rhode  Island 

Kevin  Nelson,  Review  Coordinator. 
Department  of  Administration.  Division  of 
Planning,  One  Capitol  Hill.  4th  Floor. 
Providence,  RI  02908-5870.  (401)  222- 
2280,  FAX  (401)  222-2083 

South  Carolina 

Rodney  Grizzle,  State  Single  Point  of  Contact, 
Budget  and  Control  Board.  Office  of  State 
Budget,  1122  Ladies  Street,  12th  Floor, 
Columbia.  SC  29201,  (803)  734-0485,  FAX 
(803)  734-0645,  agrizzle@budget.state.sc.us 

Texas 

Tom  Adams.  Governors  Office,  Director. 
Intergovernmental  Coordination,  P.O.  Box 
12428.  Austin.  TX  78711,  (512)  463-1771, 
FAX  (512)  936-2681, 
tadams@govemor.state.tx.us 

Utah 

Carolyn  Wright,  Utah  State  Clearinghouse. 
Office  of  Planning  and  Budget,  Room  116 
State  Capitol,  Salt  Lake  City,  UT  84114, 


(801)  538-1027.  FAX  (801)  538-1547, 
cwright@state.ut.  us 

West  Virginia 

Fred  Cutlip.  Director,  Judith  Dryer,  Chief 
Program  Manager.  West  Virginia 
Development  Office.  Building  No.  6.  Room 
645,  State  Capitol,  Charleston,  WV  25305, 
(304)  558-0350.  FAX  (304)  558-0362. 
fcutlip@wvdo.org 

Wisconsin 

Jeff  Smith.  Section  Chief.  Slate/Federal 
Relations.  Wisconsin  Department  of 
Administration,  101  East  Wilson  Street — 
6th  Floor.  P.O.  Box  7868,  Madison,  WI 
53707.  (608)  266-0267.  FAX  (608)  267- 
6931,  sjt@mail. state. wi. us 

Wyoming 

Sandy  Ross,  State  Single  Point  of  Contact. 
Department  of  Administration  and 
Information.  2001  Capitol  Avenue.  Room 
214,  Cheyenne,  WY  82002,  (307)  777-5492. 
FAX  (307)  777-3696. 
srossl@missc. state,  wy. us 

Guam 

Joseph  Rivers.  Acting  Director.  Bureau  of 
Budget  and  Management  Research,  Office 
of  the  Governor.  P.O.  Box  2950.  Agana.  GU 
96932.  (011)(671)  475-9411  or  9412.  FAX 
(011)(671)  472-2825 

Northern  Mariana  Islands 

Alvaro  A.  Santos.  Executive  Officer.  Office  of 
Management  and  Budget.  Office  of  the 
Governor,  Saipan.  MP  96950.  (607)  664- 
2256,  (607)  664-2272.  Please  direct  all 
questions  and  correspondence  about 
intergovernmental  review  to:  Jacoba  T. 
Seman.  Federal  Programs  Coordinator, 
(670)  664-2289,  (670)  664-2272 

Puerto  Rico 

Jose  Caballero-Mercado,  Chairman.  Puerto 
Rico  Planning  Board.  Federal  Proposals 
Review  Office.  Minillas  Government 
Center,  P.O.  Box  41110,  San  Juan.  PR 
00940-1119.  (787)  727-4444.  (787)  723- 
6190,  FAX  (787)  724-3270 

Virgin  Islands 

Nellon  Bowry,  Director,  Office  of 
Management  and  Budget,  41  Norregade 
Emancipation  Garden  Station,  Second 
Floor,  Saint  Thomas,  VI  00802.  Please 
direct  all  questions  and  correspondence 
about  intergovernmental  review  to:  Daisey 
Millen,  (809)  774-0750,  FAX  (809)  776- 
0069 

In  accordance  with  Executive  Order 
#12372,  "Intergovenmiental  Review  of 
Federal  Programs."  this  listing  represents  the 
designated  State  Single  Points  of  Contact. 
The  jurisdictions  not  listed  no  longer 
participate  in  the  process  BUT  GRANT 
APPLICANTS  ARE  STILL  ELIGIBLE  TO 
APPLY  FOR  THE  GRANT  EVEN  IF  YOUR 
STATE,  TERRITORY.  COMMONWEALTH. 
ETC.  DOES  NOT  HAVE  A  "STATE  SINGLE 
POINT  OF  CONTACT,"  JURISDICTIONS 
WITHOUT  "STATE  SINGLE  POINTS  OF 
CONTACTS"  INCLUDE:  Alabama:  Alaska; 
American  Samoa;  Colorado;  Connecticut; 
Kansas;  Hawaii;  Idaho;  i^ouisiana; 
Massachusetts:  Minnesota;  Montana; 
Nebraska;  New  Jersey;  Oklahoma;  Oregon; 
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Palau;  Pennsylvai  ia;  South  Dakota; 
Tennessee:  Vermc  nt;  Virginia;  and 
Washington. 

This  list  is  base  i  on  the  most  current 
information  provided  by  the  States. 
Information  on  any  changes  or  apparent 
errors  should  be  provided  to  the  Office  of 


Management  and 


^udget  and  the  State  in 
question.  Change;  to  the  list  will  only  be 
made  u{>on  forma  notification  by  the  State. 
Also,  this  listing  i !  published  biannually  in 
the  Catalogue  of  F  ederal  Domestic 
Assistance. 


Attachment  K 


DHHS  Regulation  s 
Applicants/Grants 
Independence  ~ 
Program) 

Title  45  of  the 


Applying  to  All 
ss  Under  the  Assets  for 
Deknonstration  Program  (IDA 


Part 
Process 


( 'ode  of  Federal  Regulations: 
16 — Departm  ent  of  Grant  Appeals 


Part  74 — Administration  of  Grants  (grants 

with  subgrants  to  entities] 
Part  75 — Informal  Grant  Appeal  Procedures 
Part  76 — Debarment  and  Suspension  from 

Eligibility  for  Financial  Assistance 

Subpart  F — Drug  Free  Workplace 
Requirements 

Part  80 — Non-Discrimination  Under 
Programs  Receiving  Federal  Assistance 
through  the  Department  of  Health  and 
Human  Services  Effectuation  of  Title  VI  of 
the  Civil  Rights  Act  of  1964 

Part  81 — Practice  and  Procedures  for 
Hearings  Under  Part  80  of  this  Title 

Part  83 — Regulation  for  the  Administration 
and  Enforcement  of  Sections  799A  and  845 
of  the  Public  Health  Service  Act 

Part  84 — Non-discrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities 
Receiving  Federal  Financial  Assistance 

Part  85 — ^Enforcement  of  Non-Discrimination 
on  the  Basis  of  Handicap  in  Programs  or 


Activities  Conducted  by  the  Department  of 

Health  and  Human  Services 
Part  86 — Nondiscrimination  on  the  Basis  of 

Sex  in  Education  Programs  and  Activities 

Receiving  or  Benefiting  from  Federal 

Financial  Assistance 
Part  91 — Non-discrimination  on  the  Basis  of 

Age  in  Health  and  Human  Services 

Programs  or  Activities  Receiving  Federal 

Financial  Assistance 
Part  92 — Uniform  Administrative 

Requirements  for  Grants  and  Cooperative 

Agreements  to  States  and  Local 

Governments  (Federal  Register,  March  11, 

1988) 
Part  93 — New  Restrictions  on  Lobbying 
Part  100 — Intergovernmental  Review  of 

Department  of  Health  and  Human  Services 

Programs  and  Activities 

(FR  Doc.  99-1982  Filed  1-2&-99;  8:45  am] 
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15CFR 

740 

742 

743 

744 

748 

772 

902 

Proposed  Rytes: 
806 


HCFR 

4 

305 

1615 

1616 


Ch.  1. 
308... 
1213.. 
1500.. 
1513.. 
1615.. 
1616.. 


17CFR 

1 

3 
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210 

229 

232 

240 
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Propooed  Rules: 
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18CFR 
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301  ....2568.  3398,  3405.  3631 , 
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1571,2164,3257,3457 
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Proposed  Rules: 

4 813 

28CFR 
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Proposed  Rules: 
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Proposed  Rules: 
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38CFR 

3 ..1131 

20 2134 

39CFR 

20 2855 
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992.  1517.2141,2573, 

2575.2577,2581,3214. 

3216.3425.3841,3850. 
3852.  3855 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
ttiis  list  has  no  legal 
signilicanct. 

RULES  GOING  INTO 
EFFECT  JANUARY  27, 
1999 

ENERGY  DEPARTMEI4T 

Acquisition  regulations: 
Rights  in  technical  data 
regulations:  revisions; 
correction;  published  1-27- 
99 
JUSTICE  DEPARTMEirr 
Drug  Enforc«m*nt 
AdministratkMi 
Schedules  of  controlled 
sut)stances: 

Modafinil;  placement  into 
Schedule  IV;  put>lished  1- 
27-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bell;  published  1-12-99 

TRANSPORTATION 

DEPARTMENT 

Surface  Transportation 

Board 

Rate  procedures: 
Service  inadequacies; 
expedited  relief;  published 
12-28-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Federal  Seed  Act: 

Noxious-weed  seeds; 
prohibition  of  shipment  of 
agricultural  and  vegetable 
seeds  containing  them; 
comments  due  by  2-4-99; 
published  12-24-98 
Organization,  functions,  and 

authority  delegations: 

Transfer  of  regulations 
under  Egg  Products 
Inspection  Act  to  FSIS; 
comments  due  by  2-1-99; 
published  12-31-98 

Transfer  of  regulations 
under  Egg  Products 
Inspection  Act  to  FSIS; 
correction;  comments  due 
by  2-1-99;  published  1-21- 
99 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Noxious  weed  lists: 


Update;  comments  due  by 
2-2-99;  published  12-4-98 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

SOrVrCO 

Organization,  furKtions,  and 
authority  delegations: 
Agency  responsibilities, 
organization,  temrtinology 
and  transfer  of  regulations 
urxler  Egg  Products 
Inspection  Act  from  AMS; 
comments  due  by  2-1-99; 
published  12-31-98 
Trartsfer  of  regulations 
under  Egg  Products 
Inspection  Act  from  AMS; 
correction;  conrKnents  due 
by  2-1-99;  published  1-21- 
99 

COMMERCE  DEPARTMENT 

Atmospheric  Administration 

Fishery  conservation  and 
management: 

Alaska  fisheries  of  Exclusive 

Economic  Zone — 

Crab  and  scallop 
fisheries;  maximum 
sustainable  and 
optimum  yIeW; 
comments  due  by  2-1- 
99;  published  12-1-98 
Northeastern  United  States 

fisheries — 

Atlantic  sea  scallop; 
comments  due  by  2-1- 
99;  published  12-1-98 

Northeast  multispecies; 
comments  due  by  2-1- 
99;  published  1-6-99 

Northeast  multispecies 
and  monkfish; 
comments  due  by  2-1- 
99;  published  12-2-98 

Northeast  multispecies, 
Atlantic  sea  scallop, 
and  Atlantic  salmon; 
comments  due  by  2-1- 
99;  published  12-7-98 
West  Coast  States  and 

Western  Pacific 

fisheries — 

Pacific  groundfish; 
comments  due  by  2-1- 
99;  pyblished  12-1-98 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products;  energy 
conservation  program: 

Clothes  washers,  energy 
conservation  standards; 
comments  due  by  2-3-99; 
published  11-19-98 

Clothes  washers,  energy 
conservation  standards; 
correction;  comments  due 
by  2-3-99;  published  1-8- 
99 


Energy  consen/atkxi: 

Distribution  transformers; 
test  procedures; 
comments  due  by  2-5-99; 
published  11-12-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatkxi 
plans;  approval  and 
promuigaton;  various 
States: 
CaMomia;  comments  due  t>y 

2-1-99;  puWished  12-31- 

98 

Minois;  comments  due  by  2- 

5-99;  published  1-6-99 
Kentucky;  comments  due  by 

2-4-99;  published  1-5-99 
Louisiana;  comments  due  by 

2-4-99;  published  1-5-99 
North  Carolina;  comments 

due  by  2-1-99;  putilished 

12-31-98 
Tennessee;  comments  due 

by  2-1-99;  published  12- 

31-98 

Hazardous  waste: 
ldentificatk>n  and  listing — 

Exclusions;  comments  due 
by  2-4-99;  published 
12-21-98 
PestkikJes;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Cymoxanil;  comments  due 
by  2-1-99;  published  12-2- 
98 

Imidaclopnd;  comments  due 
t»y  2-1-99;  published  12-2- 
98 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities 
Metolachlor;  comments  due 

by  2-1-99;  published  12-2- 

98 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Myclobutanil;  comments  due 

by  2-2-99;  published  12-4- 

98 

Primisul(uron-me»hyl; 
comments  due  by  2-1-99; 
published  12-2-98 

Tebuconazole;  comments 
due  by  2-1-99;  published 
12-2-98 

Thiat)erxJazole;  comments 

due  by  2-2-99;  published 

12-4-98 
Triasulfuron;  comments  due 

by  2-1-99;  published  12-2- 

98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  servk:es: 

Commercial  mot)ile  radio 
services — 


Wireless  services 
compatibiKty  with 
enhanced  91 1  services; 
Automatic  Location 
klentificatk>n 
requirements;  waiver 
guidelines;  comments 
due  by  2-4-99; 
published  1-22-99 
Radio  stations;  table  of 
assignments: 

Arkansas;  comments  due  by 
2-1-99;  published  12-17- 
96 

New  Mexico;  comments  due 

by  2-1-99;  published  12- 

17-98 
North  Dakota;  comments 

due  by  2-1-99;  published 

12-17-98 

FEDERAL  DEPOSIT 
MSURANCE  CORPORATION 
Insured  State  banks  and 
savings  associations; 
activities;  corrvnents  due  by 
2-1-99;  published  12-1-98 

FEDERAL  ELECTION 
COMMISSION 

ContritHJtion  and  expenditure 
limitations  and  prohibitions: 
Corporate  and  lat>or 
organizatwns — 
Membership  association 
memt)er;  definition; 
comments  due  by  2-1- 
99;  published  12-16-98 
Limited  liatiility  companies; 
treatnr>ent;  comments  due 
by  2-1-99;  published  12- 
18-98 
PreskJential  primary  and 
general  election  candidates; 
putjiic  financing: 
Eligibility  requirements  and 
furxling  expenditure  and 
repayment  procedures; 
comments  due  by  2-1-99; 
published  12-16-98 

FEDERAL  RESERVE 
SYSTEM 

Availability  of  furids  and 
collection  of  checks 
(Regulation  CC): 

Software  changes  related  to 
merger;  implementation 
time;  comments  due  by  2- 
1-99;  published  12-31-98 

GENERAL  SERVICES 
ADMINISTRATION 
Federal  property  management: 
Telecommunications 
resources  management 
and  use — 
Networt<  registration 
servrces;  user  fees; 
comments  due  by  2-1- 
99;  published  12-1-98 

GOVERNMENT  ETHICS 
OFFICE 

Freedom  ot  information  Act; 
ImplenDentation;  comments 


VI 
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due  by  2-1-99t  published 
12-3-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drugj 
Administration 

Administrative  pxtactice  and 
procedure: 

Clinical  investigators; 
financial  disclosure; 
comments  due  by  2-1-99; 
published  12-31-98 
Human  drugs  and  biological 
products: 

Postmarketing  adverse  drug 
reactions;  etectronic 
reporting;  comments  due 
by  2-3-99;  published  11-5- 
98 
Human  drugs: 
Abbreviated  n^w  drug 
applications;,  approval 
effective  date;  comments 
due  by  2-3-^9;  published 
11-5-98 
Bioavailability  and 
bioequivalence 
requirements;  abtxeviated 
applications;,  comments 
due  by  2-2-19;  published 
11-19-98 
Medical  devices:] 
General  hospilal  and 
personal  us^  devices — 
Liquid  chemjcal  sterilants 
and  genertal  purpose 
disinfectarjts; 
classification;  comments 
due  by  2-f-99; 
published  :i  1-6-98 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  management: 
Oil  and  gas  lepsing — 
Federal  oil  ind  gas 


resources; 


protection 


against  drainage  by 
operations  on  nearby 
lands  that  would  result 
in  lower  royalties  from 
Federal  leases; 
comments  due  by  2-1- 
99;  published  12-3-98 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Servic« 

Endangered  and  threatened 
species: 

Preble's  meadow  jumping 
mouse;  comments  due  by 
2-1-99;  published  12-3-98 

INTERIOR  DEPARTMENT 

National  Park  Service 

National  Park  System: 

Glacier  Bay  National  Park, 
AK;  commercial  fishing 
activities;  comments  due 
by  2-1-99;  published  1-11- 
99 

INTERIOR  DEPARTMENT 

Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
at>andoned  mine  land 
reclamation  plan 
sut}missions: 

Kentucky;  comments  due  by 
2-5-99;  published  1-6-99 

JUSTICE  DEPARTMENT 

Immigration  and 
Naturalization  Service 

Nonimmigrant  classes: 

Aliens  coming  temporarily  to 
U.S.  to  perform 
agricultural  labor  or 
services;  H-2A 
classification  petitions; 
adjudication  delegated  to 
Labor  Department; 
comments  due  by  2-5-99; 
published  12-7-98 


LABOR  DEPARTMENT 
Employment  and  Training 
Administration 

North  American  Free  Trade 
Agreement  (NAFTA): 
Nonimmigrants  on  H-IB 
visas  employed  in 
specialty  occupations  and 
as  fashion  nrxxJels;  labor 
condition  applications  and 
employer  requirements; 
comments  due  by  2-4-99; 
published  1-5-99 
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promulgation;  veirious  States: 
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Municipal  so  id  waste  landfills  and  non-municipal  waste 
disposal  inits;  State  permit  program  adequacy 
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Amendmerts  and  technical  corrections,  4379-4382 
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RULES 

Airworthiness  directives: 
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Proposed  collection;  comment  request,  4402—4403 
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AES  Westover,  L.L.C.,  et  al..  4405-4408 

Environmental  statements;  availability,  etc.: 
Summit  Hydropower,  Inc.,  4408 

Environmental  statements;  notice  of  intent: 
Northern  Border  Pipeline  Co.,  4408-4410 
Texas  Eastern  Transmission  Corp.,  4410—4411 

Hydroelectric  applications,  4411-4412 

Hydroelectric  applications;  correction,  4493 

National  Register  of  Historic  Places: 
Programmatic  agreement  for  managing  properties; 
.restricted  service  list — 
Summit  Hydropower,  4413 

Applications,  hearings,  determinations,  etc.: 
Equitrans,  L.P.,  4403-4404 
Octonto  Electric  Cooperative,  4404 
Panhandle  Eastern  Pipe  Line  Co.,  4404 
Peoples  Gas  Light  &  Coke  Co.,  4404 
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Williams  Gas  Pipelines  Central,  Inc.,  4405 

Federal  Highway  Administration 
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NOTICES 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  cJocuments  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  9S-072-2] 

Gypsy  Moth  Generally  Infested  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affinnation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  gypsy  moth 
quarantine  and  regulations  by  adding 
Indiana  to  the  Ust  of  States  quarantined 
because  of  gypsy  moth  and  by  adding 
Steuben  County  in  Indiana  to  the  list  of 
generally  infested  areas.  The  interim 
rule  was  necessary  in  order  to  impose 
certain  restrictions  on  the  interstate 
movement  from  Steuben  County  of 
regulated  articles  to  prevent  the 
artificial  spread  of  gypsy  moth  to 
noninfested  areas  of  the  United  States. 

EFFECTIVE  DATE:  The  interim  rule  was 
effective  on  July  16, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Coanne  E.  O'Hem,  Operations  Officer, 
Domestic  and  Emergency  Programs, 
PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236.  (301)  734- 
8247;  or  e-mail: 
coanne.e.o'hem@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
July  16, 1998  (63  FR  38279-38280, 
Docket  No.  98-072-2),  we  amended  the 
gypsy  moth  quarantine  and  regulations 
in  7  CFR  part  301  by  adding  hidiana  to 
the  Ust  in  §  301.45(a)  of  States 
quarantined  because  of  gypsy  moth,  and 
by  adding  Steuben  County,  IN,  to  the 


Ust  in  §  301.45-3(a)  of  generally  infested 
areas. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
September  14, 1998.  We  did  not  receive 
any  comments.  Therefore,  for  the 
reasons  given  in  the  interim  rule,  we  are 
adopting  the  interim  rule  as  a  final  rule. 

Tnis  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Orders 
12866,  12372,  and  12988,  and  the 
Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

This  document  affirms  an  interim  rule 
that  amended  the  gypsy  moth 
quarantine  and  regulations  by  adding 
Steuben  County,  IN,  to  the  list  of 
generally  infested  areas.  This  action  was 
necessary  to  prevent  the  artificial  spread 
of  gypsy  moth  to  noninfested  areas  of 
the  United  States. 

This  action  affects  the  interstate 
movement  of  regulated  articles  and 
outdoor  household  articles  (OHA's) 
from  and  through  Steuben  County,  IN. 
There  are  several  types  of  restrictions 
that  apply  to  this  newly  quarantined 
area.  These  restrictions  will  have  their 
primary  impact  on  persons  moving 
OHA's,  nursery  stock,  logs  and  wood 
chips,  and  mobile  homes  interstate  from 
Steuben  County,  IN,  to  any  area  that  is 
not  generally  infested. 

Under  the  regulations,  OHA's  may  not 
be  moved  interstate  from  a  generally 
infested  area  unless  they  are 
accompanied  by  either  a  certificate 
issued  by  an  inspector  or  an  OHA 
document  issued  by  the  owner  of  the 
articles,  attesting  to  the  absence  of  any 
life  stage  of  the  gypsy  moth.  Most 
individual  homeowners  moving  their 
own  articles  who  comply  with  the 
regulations  choose  to  self-inspect  and 
issue  an  OHA  document.  This  takes  a 
few  minutes  and  involves  no  monetary 
cost.  Individuals  may  also  have  State 
certified  pesticide  applicators,  trained 
by  the  State  or  U.S.  Dtepartment  of 
Agriculture  (USDA),  inspect  and  issue 
certificates. 

With  two  exceptions,  regulated 
articles  (for  example,  logs,  pulpwood, 
and  wood  chips;  mobile  homes;  and 
nursery  stock)  may  not  be  moved 
interstate  from  a  generally  infested  area 
to  any  area  that  is  not  generally  infested 


unless  they  are  accompanied  by  a 
certificate  or  limited  permit  issued  by 
an  inspector.  The  first  exception  is  that 
a  regulated  article  may  be  moved  from 
a  generally  infested  area  without  a 
certificate  if  it  is  moved  by  the  USDA 
for  experimental  or  scientific  purposes 
and  is  accompanied  by  a  permit  issued 
by  the  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service.  The 
second  exception  is  that  logs, 
pulpwood,  and  wood  chips  may  be 
moved  without  a  certificate  or  limited 
permit  if  the  person  moving  the  articles 
attaches  a  statement  to  the  waybill 
stating  that  he  or  she  has  inspected  the 
articles  and  has  found  them  free  of  any 
lifestage  of  the  gypsy  moth.  This 
exception  minimizes  costs  with  regard 
to  logs,  pulpwood,  and  wood  chips. 

Persons  moving  regulated  articles 
interstate  from  a  generally  infested  area 
to  any  area  that  is  not  generally  infested 
may  obtain  a  certificate  or  limited 
permit  fixim  an  inspector  or  a  qualified 
certified  applicator.  Inspectors  will 
issue  these  documents  at  no  charge,  but 
costs  may  result  from  delaying  the 
movement  of  commercial  articles  while 
waiting  for  the  inspection.  These 
documents  may  also  be  self-issued 
under  a  compliance  agreement. 
Certificates  for  interstate  movement  of 
mobile  homes  from  a  generally  infested 
area  may  also  be  obtained  from  qualified 
certified  applicators. 

When  inspection  of  regulated  articles 
or  OHA's  reveals  gypsy  moth,  treatment 
is  often  necessary.  Treatment  is  done  by 
quahfied  certified  applicators,  which 
are  private  businesses  that  charge,  on 
the  average,  $75  to  $100  to  treat  a 
shipment  of  articles.  Most  qualified 
certified  applicators  are  small 
businesses.  By  declaring  an  area  as  a 
generally  infested  area,  the  regulations 
may  increase  business  for  qualified 
certified  applicators  located  in  Steuben 
County,  Indiana.  It  is  estimated  that 
these  businesses  will  average  $75  to 
$150  per  month  in  additional  income 
per  business. 

Entities  in  the  newly  quarantined 
areas  that  will  incur  the  most  costs  fi^m 
the  interim  rule  will  be  establishments 
moving  trees  or  shrubs  with  roots,  such 
as  nurseries.  We  estimate  that 
approximately  2  such  establishments 
move  approximately  10  shipments  of 
trees  and  shrubs  each  year  from  the 
newly  quarantined  arei  Both  of  these 
establishments  are  believed  to  be  small 
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entities.  Thesel  establishments  will  need 
to  be  inspectea  by  a  State  or  Federal 
inspector.  If  the  inspection  reveals  signs 
of  gypsy  moth|  the  establishment  will 
have  to  be  treaked  in  order  to  ship 
regulated  articles  outside  the  generally 
infested  area.  We  estimate  that  annually, 
one  of  these  e^ablishments  may  require 
treatment,  andjthat  the  average  area  to 
be  treated  will  i  be  20  acres.  At  an 
average  treatmtent  cost  of  $10  to  $20  per 
acre,  the  average  total  annual  cost  to 
each  establishfient  will  be  $200  to  $400. 

The  Christmias  tree  industry  and 
establishments  that  sell  other  forest 
products  and  that  move  their  products 
interstate  fromi  the  newly  quarantined 
area  will  also  bear  direct  costs  from  the 
interim  rule.  Tliere  are  approximately 
two  farms  that! sell  forest  products  and 
Christmas  tree*  in  the  newly 
quarantined  ai^a.  These  account  for  less 
than  one  percent  of  the  total  number  of 
such  farms  in  Indiana.  Both  of  these 
establishments  are  believed  to  be  small 
entities.  Services  of  an  inspector  will  be 
available  without  charge  to  inspect 
these  farms  and  issue  certificates  and 
permits.  We  anticipate  that  both  of  these 
farms  will  be  ^ee  of  gypsy  moth  and 
will  meet  the  rfequirements  for 
certification  by  having  inspectors  certify 
that  the  tree  fa^s  are  free  from  gypsy 
moth.  This  alternative  is  less  costly  than 
inspecting  or  treating  each  individual 
shipment  of  tr#es  and  will  thus 
minimize  the  Economic  impact  of  the 
change  to  the  ipgulations  for  the  newly 
quarantined  ai^. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  thft  this  action  will  not 
have  a  signiflcluit  economic  impact  on 
a  substantial  nfmiber  of  small  entities. 

List  of  Subjecti  in  7  CFR  Part  301 

Agricultural|commodities,  Plant 
diseases  and  p^sts.  Quarantine, 
Reporting  and  recordkeeping 
requirements,  iTransportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly ,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  7  CFR  part  301  and 
that  was  pubh^hed  at  63  FR  38279- 
16. 1998. 


38280  on  July 

Authority:  7  L 
150ee.  150ff.  16; 


2.22,  2.80,and3M.2(c) 


S.C.  147a,  150bb,  150dd, 
,  162,  and  164-167;  7  CFR 


Done  in  Washington,  DC,  this  21st  day  of 
January  1999. 
Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
(FR  Doc.  99-1919  Filed  1-27-99;  8:45  am] 

BILUNQ  CODE  341»-34-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  932 

[Docket  No.  FV99-932-2  IFR] 

Olives  Grown  in  California; 
Modification  to  Handler  Membership 
on  the  California  Olive  Committee 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  rule  invites  comments 
on  modifications  to  the  handler 
membership  on  the  California  Olive 
Committee  (Committee).  The  Committee 
locally  administers  the  CaUfomia  oUve 
marketing  order  (order)  which  regulates 
the  handling  of  olives  grown  in 
Cahfomia.  The  Committee  is  composed 
of  16  industry  members  of  which  8  are 
producers  and  8  are  handlers.  Current 
handler  membership  is  allocated 
between  cooperative  marketing 
organizations  and  independent  handlers 
(handlers  not  affiliated  with 
cooperatives),  and  the  number  of 
handler  members  that  may  be  affiUated 
v^th  any  one  handler  is  limited  to  two. 
This  rule  removes  the  distinction 
between  cooperative  and  independent 
handlers,  removes  the  limitation  on 
handler  affiliation,  and  reallocates 
handler  membership  on  the  basis  of  the 
total  quantity  of  olives  handled.  These 
modifications  will  allow  two  vacant 
handler  member  positions  on  the 
Committee  to  be  filled.  This  rule  was 
unanimously  recommended  by  the 
Committee. 

DATES:  Effective  January  29, 1999; 
comments  received  by  March  29, 1999 
wall  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  Fax:  (202)  720-5698;  or 

E-mail:  moabdocket clerk@usda.gov. 

All  comments  should  reference  the 
docket  number  and  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  will  be  made  available  for 


public  inspection  in  the  Office  of  the 
Docket  Clerk  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kate  Nelson,  Marketing  Specialist, 
Cahfomia  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  F&V,  AMS,  USDA,  2202 
Monterey  Street,  suite  102B,  Fresno, 
Cahfomia  93721;  telephone:  (559)  487- 
5901,  Fax:  (559)  487-5906;  or  George 
Kelhart,  Technical  Advisor,  Marketing 
Order  Administration  Branch,  F&V, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-9921;  Fax:  (202) 
720-5698.  Small  businesses  may  request 
information  on  complying  with  this 
regulation,  or  obtain  a  guide  on 
complying  with  fruit,  vegetable,  and 
specialty  crop  marketing  agreements 
and  orders  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6458; 
telephone:  (202)  720-2491;  Fax:  (202) 
720-5698,  or  E-mail: 

Jay N Guerber@usda.gov.  You  may 

view  the  marketing  agreement  and  order 
small  business  compliance  guide  at  the 
following  web  site:  http:// 
www.ams.usda.gov/fv/moab.html. 
SUPPLEMENTARY  INFORMATION:  This  mle 
is  issued  under  Marketing  Agreement 
No.  148  and  Order  No.  932,  both  as 
amended  (7  CFR  part  932),  regulating 
the  handhng  of  olives  grown  in 
Cahfomia,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  mle  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  mle  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  confUct  wdth 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportiuiity  for 
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a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jiuisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruUng. 

Section  932.25  of  the  order  provides 
for  the  establishment  of  the  Committee 
to  locally  administer  the  terms  and 
provisions  of  the  order.  The  Committee 
is  composed  of  16  industry  members, 
each  with  an  alternate.  Of  the  16 
industry  members,  8  are  producers  and 
8  are  handlers.  This  section  also 
specifies  how  the  handler  membership 
on  the  Committee  is  allocated. 
Authority  is  provided  for  the 
Committee,  with  the  approval  of  the 
Secretary,  to  change  the  allocation  of 
both  producer  and  handler  members  as 
may  be  necessary  to  assure  equitable 
representation. 

Section  932.159  of  the  administrative 
rules  and  regulations  provides  that  two 
members  shall  represent  cooperative 
marketing  organizations  and  six 
members  shall  represent  handlers  who 
are  not  cooperative  marketing 
organizations.  In  addition,  §932.160 
limits  to  two  the  number  of  handler 
members  that  may  be  affiliated  with  the 
same  handler. 

The  Committee  met  on  December  10, 
1998,  and  unanimously  recommended 
modifying  the  rules  and  regulations  to 
remove  the  distinction  between 
cooperative  and  independent  handlers, 
and  the  limitation  on  the  number  of 
handler  members  that  may  be  affiUated 
with  the  same  handler.  It  also 
unanimously  recommended  that  the  two 
handlers  who  handled  the  largest  and 
second  largest  total  voliune  of  olives 
during  the  crop  year  in  which 
nominations  are  made  and  the 
preceding  crop  year  be  represented  by 
three  members  each,  and  that  the  third 
largest  handler  be  represented  by  two 
members.  This  rule  is  intended  to 
modify  the  Committee's  handler 
membership  to  reflect  structural 
changes  within  the  handler  segment  of 
the  industry,  and  to  enable  the 
Committee  to  operate  at  full  strength; 
i.e.,  wiih  all  eight  handler  and  producer 
positions  filled. 

The  structure  of  the  olive  industry  has 
changed  over  the  years  and  the  number 
of  handlers,  both  cooperative  and 
independent,  has  decreased.  At  one 
time,  there  were  a  number  of 
cooperative  marketing  organizations  and 
independent  handlers  and  the 
Committee's  structure  was  designed  so 


that  four  of  the  eight  handler  seats  were 
held  by  cooperatives  and  four  were  held 
by  independents.  This  representation 
was  also  weighted  by  the  volume  of 
oUves  handled  so  that  if  one  group, 
either  cooperatives  or  independents, 
handled  65  percent  or  more  of  the  total 
industry's  volume  handled  during  the 
nominating  crop  year  and  the  preceding 
crop  year,  that  group  would  have  five 
seats  on  the  Committee  and  the  other 
group  would  have  three  seats. 

In  1993,  handler  membership  on  the 
Committee  was  reallocated  to  reflect 
changes  within  the  industry.  The 
number  of  industry  handlers  declined  to 
only  five  handlers — one  cooperative  and 
four  independents.  At  that  time, 
§  932.159  of  the  order's  rules  and 
regulations  was  modified  to  reapportion 
handler  membership  to  provide 
cooperative  handlers  with  two  seats  on 
the  Committee  and  independent 
handlers  with  six  seats. 

Since  1993,  the  number  of  handlers  in 
the  olive  industry  has  continued  to 
decline.  Today  there  are  three  handlers 
remaining — one  cooperative  and  two 
independents.  Because  there  is  only  one 
existing  cooperative,  the  Committee 
believes  that  the  distinction  regarding 
cooperative  and  independent  handlers 
on  the  Committee  is  no  longer 
appropriate  or  necessary. 

Additionally,  §  932.160  specifies  that 
no  more  than  two  nominees  for  member 
and  alternate  member  positions  may  be 
affiliated  with  the  same  handler. 
Because  there  are  only  three  handlers 
remaining  in  the  industry,  this 
restriction  has  resulted  in  two  vacant 
handler  positions  on  the  Committee  that 
cannot  be  filled. 

To  allow  these  positions  to  be  filled 
and  enable  the  Committee  to  operate  at 
full  strength,  the  Committee 
recommended  that  §  932.159  be  revised 
to  eliminate  the  distinction  between 
cooperative  marketing  organizations  and 
independent  handlers  (or  handlers  not 
affiliated  with  a  cooperative  marketing 
organization).  It  also  recommended  that 
the  eight  handler  seats  on  the 
Committee  be  reallocated  based  on  the 
total  volume  of  olives  handled  during 
the  crop  year  in  which  nominations  are 
made  and  the  preceding  crop  year,  with 
the  handlers  handling  the  first  and 
second  largest  volume  being  represented 
with  three  members  each,  and  the 
remaining  handler  being  represented 
with  two  members. 

The  reallocation  of  handler 
membership  in  §932.159  makes  the  two 
nominee  limitation  on  affiliation  with 
the  same  handler  specified  in  §932.160 
unnecessary,  and  that  section  is 
removed. 


These  changes  are  designed  to  modify 
the  Committee's  handler  membership  to 
reflect  structural  changes  within  the 
handler  segment  of  the  industry,  and  to 
remove  the  current  barriers  to  filling  the 
two  vacant  handler  positions  on  the 
Committee. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  FlexibiUty  Act  (RFA),  the 
AgricultiuBl  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  biu-dened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  3  handlers  of  California 
olives  who  are  subject  to  regulation 
under  the  marketing  order  and 
approximately  1,200  olive  producers  in 
the  regulated  area.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000.  None  of  the  olive  handlers 
may  be  classified  as  small  entities. 

Based  on  a  review  of  historical  and 
preliminary  price  and  marketing 
information,  total  grower  revenue  for 
the  1998-99  crop  year  (August  1 
through  July  31)  is  estimated  to  be 
approximately  $39,500,000,  and  the 
average  grower  revenue  will  be 
approximately  $33,000.  Thus,  it  can  be 
concluded  that  the  majority  of 
producers  of  California  olives  may  be 
classified  as  small  entities. 

This  rule  modifies  the  order's 
administrative  rules  and  regulations 
regarding  the  structure  of  handler 
membership  on  the  Committee.  The 
Committee  locally  administers  the  order 
and  is  composed  of  16  industry 
members.  Eight  of  the  16  industry 
members  are  producers  and  8  are 
handlers.  Current  handler  membership 
provisions  distinguish  between 
cooperative  marketing  organizations  and 
independent  handlers  specifying  that 
two  members  shall  represent 
cooperative  marketing  organizations  and 
six  members  shall  represent  handlers 
who  are  not  cooperative  marketing 
organizations.  The  handler  nominee 
provisions  also  specify  that  no  more 
than  two  nominees  for  handler  member 
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and  alternate  m  ember  positions  may  be 
affiliated  with  t  !ie  same  handler. 

This  rule  modifies  the  order's  rules 
to  remove  the 
distinction  betv,reen  cooperative  and 
independent  handlers,  and  to  specify 
that  the  numbef  of  members 
representing  eath  of  the  three  currently 
existing  industiy  handlers  shall  be 
based  on  the  tolal  volume  of  olives 
handled  during  the  nominating  crop 
year  and  the  prfceding  crop  year,  with 
the  two  handleiis  handling  the  largest 
and  second  larg  est  volume  of  olives 
represented  by  hree  members  and 
alternates  each,  and  the  remaining 
handler  repress  [ited  by  two  members 
and  alternates.  This  rule  also  removes 
provisions  limil  ing  the  number  of 
members  to  wh:  ch  each  handler  is 
entitled  because  the  limitation  is  no 
longer  necessar  k  The  changes  were 
unanimously  re:ommended  by  the 
Committee  and  are  intended  to  modify 
the  Committee'!  handler  membership  to 
reflect  structural  changes  within  the 
handler  segmera  of  the  industry,  and  to 
remove  current  parriers  to  filling  two 
vacant  handler  toositions  on  the 
Committee.  Aumority  for  this  rule  is 
provided  in  §  9;  2.25  which  allows  the 
Conunittee,  witl  i  the  approval  of  the 
Secretary,  to  reallocate  the  Committee's 
producer  or  handler  membership  as 
necessary  to  assure  equitable 
^presentation. 

Removal  of  the  distinction  between 
cooperative  and  independent  handlers 
will  not  have  any  impact  on  handlers  or 
producers  in  th<i  California  olive 
industry. 

One  altematii  e  to  this  rule  discussed 
at  the  meeting  m  as  to  leave  the  language 
in  §  932.159  un(  hanged;  however,  the 
Committee  belie  ves  that  the  distinction 
between  cooper  itive  and  independent  is 
no  longer  appro  jriate,  because  there  is 
only  one  existin  i  cooperative  in  the 
industry  and  tw  j  independent  handlers. 
Another  altema  ive  discussed  at  the 
meeting  was  to  eave  §932.160  of  the 
order's  rules  and  regulations  unchanged 


so  that  only  two 


affiliated  with  tlie  same  handler,  but 


with  only  three 
the  industry  tha 


order  programs. 


members  may  be 


landlers  currently  in 
would  result  in  uneven 
representation  between  growers  with 
eight  members  a  nd  handlers  with  six 
members,  and  w  ould  fail  to  assure 
equitable  representation  on  the 
Committee  as  is  required  pursuant  to 
§932.25 

This  rule  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  any  of  the  three  olive 
handlers.  As  wii  h  all  Federal  marketing 


reports  and  forms  are 


periodically  rev  ewed  to  reduce 
information  requirements  and 


duplication  by  industry  and  public 
sector  agencies.  In  addition,  the 
Department  has  not  identified  any 
relevant  Federal  rules  that  duplicate, 
overlap,  or  conflict  with  this  proposed 
rule. 

Further,  the  Committee's  meeting  was 
widely  publicized  throughout  the  olive 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  Committee  deliberations 
on  all  issues.  Like  all  Committee 
meetings,  the  December  10, 1998, 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  their  views  on  this  issue.  All 
three  industry  handlers  are  currently 
represented  on  the  Committee  and 
participated  in  the  deliberations. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  information,  it  is  found  that  this 
interim  final  rule,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declcired  policy  of  the  Act. 

This  rule  invites  comments  on 
modifications  to  the  handler 
membership  on  the  Committee.  Any 
comments  received  will  be  considered 
prior  to  finalization  of  this  rule. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  There  are  currently  two 
vacant  handler  member  seats  on  the 
Committee  that  cannot  be  filled  until 
these  modifications  to  the 
administrative  rules  and  regulations  are 
implemented,  and  it  is  important  that 
the  Committee  operate  at  full  strength; 
(2)  timely  implementation  of  this  action 
will  allow  the  vacancies  to  be  filled;  (3) 
the  Committee  unanimously 
recommended  these  changes  at  a  public 
meeting  and  interested  parties  had  an 
opportunity  to  provide  input;  (4)  all 
three  handlers  are  represented  on  the 
Committee  and  participated  in 
deliberations;  and  (5)  this  rule  provides 
a  60-day  comment  period  and  emy 
comments  received  will  be  considered 
prior  to  finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  932 

Marketing  agreements,  Olives, 
Reporting  and  recordkeeping 
requirements. 


For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  932  is  amended  as 
follows: 

PART  932— OLIVES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  932  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-«74. 

2.  Section  932.159  is  revised  to  read 
as  follows: 

§  932. 1 59    Reallocation  of  handler 
membership. 

Pursuant  to  §932.25,  handler 
representation  on  the  committee  is 
reallocated  to  provide  that  the  two 
handlers  who  handled  the  largest  and 
second  largest  total  volume  of  olives 
during  the  crop  year  in  which 
nominations  are  made  and  in  the 
preceding  crop  year  shall  be  represented 
by  three  members  and  alternate 
members  each,  and  the  remaining 
handler  shall  be  represented  by  two 
members  and  alternate  members. 

§932.160    [Removed] 

3.  Section  932.160  is  removed. 
Dated:  January  22,  1999. 

Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable' 
Programs. 

[FR  Doc.  99-1970  Filed  1-27-99;  8:45  ami 

BILUNQ  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-SW-41-AD;  Amendment 
39-11005;  AD  99-02-13] 

RIN  2120-AA64 

Airworthiness  Directives,  Eurocopter 
France  Model  AS332C,  L,  and  LI 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Eurocopter  France 
(Eurocopter)  Model  AS332C.  L,  and  Ll 
helicopters,  that  requires  the 
replacement  of  certain  main  rotor  hub 
spindles  (spindles)  and  flapping  hinge 
pins  (pins).  This  amendment  is 
prompted  by  testing  of  aged  fi"equency 
adapters,  which  shows  that  premature 
failure  of  the  spindles  and  pins  can 
occxu  due  to  increased  loading  from 
increased  stiffiiess  of  the  aged  frequency 
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adapters.  The  actions  specified  by  this 
AD  are  intended  to  prevent  the  loss  of 
a  main  rotor  blade  and  subsequent  loss 
of  control  of  the  helicopter. 

DATES:  Effective  March  4,  1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  4, 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  American  Eurocopter  Corporation, 
2701,  Forum  Drive,  Grand  Prairie,  Texas 
75053-4005,  telephone  (972)  641-3460, 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Regional  Counsel,  Southwest 
Region,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Mathias,  Aerospace,  Engineer, 
FAA,  Rotorcraft  Directorate,  2601 
Meacham  Blvd.  Fort  Worth,  Texas 
76137,  telephone  817-222-5123,  fax 
817-222-5961. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Eurocopter  Model 
AS332C,  L,  and  Ll  helicopters  was 
published  in  the  Federal  Register  on 
October  27, 1998  (63  FR  57257).  That 
action  proposed  to  require  replacing 
certain  spindles  and  pins. 

Interested  persons  nave  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  4  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  4 
work  hours  per  helicopter  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$21,600  per  helicopter.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$87,360. 

The  regulations  adopted  herein  will 
not  have  substantial  director  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 


not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [AmwKtod] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  99-02-13    Eurocopter  France: 

Amendment  39-11005.  Docket  No.  97- 

SW-41-AD. 
Applicability:  Eurocopter  France 
(Eurocopter)  Model  AS332C,  L.  and  Ll 
helicopters  with  main  rotor  hub  spindlite 
(spindles),  part  number  (P/N)  332A31-1390- 
00  through  -07  or  332A31-1398-00  or 
flapping  hinge  pin  (pin),  P/N  332A31-138a- 
all  dash  numl)ers,  installed,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (g)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  difiFerent 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 


request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alternation,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  spindles  or  pins 
that  could  result  in  loss  of  a  main  rotor  blade 
and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  For  the  spindles  and  pins  that  have 
never  been  overhauled,  remove  the  spindles 
and  pins  and  replace  them  with  airworthy 
spindles  and  pins  in  accordance  with 
paragraphs  2.B.l)a)  through  2.B.l)d)  and 
2.B.2)  of  the  Accomplishment  Instructions  of 
Eurocopter  France  Service  Bulletin  No. 
01.00.44,  dated  March  26, 1996  (SB),  as 
follows: 

(i)  Within  6  calendar  months  of  spindles 
and  pins  that  have  been  in  service  for  12  or 
more  calendar  years. 

(ii)  Within  18  calendar  months  for  spindles 
and  pins  that  have  been  in  service  for  8  or 
more  calendar  years  but  less  than  12  calendar 
years. 

(b)  For  the  spindles  and  pins  that  have 
been  overhauled  at  least  once,  remove  the 
spindles  and  pins  and  replace  them  with 
airworthy  spindles  and  pins  in  accordance 
with  paragraphs  2.B.l)a)  through  2.B.l)d)  and 
2.B.2)  of  the  SB  as  follows: 

(i)  Within  3  calendar  months  for  spindles 
and  pins  that  have  been  in  service  for  6  or 
more  calendar  years  since  last  overhaul. 

(ii)  Within  13  calendar  months  for  spindles 
and  pins  that  have  been  in  service  for  4  or 
more  calendar  years  but  less  than  6  calendar 
years  since  last  overhaul. 

(c)  Remove  spindle,  Serial  Number  (S/N) 
FR  25012,  and  pins,  S/N's  M  243,  FR  139,  FR 
230,  M  127,  or  M  112,  and  replace  them  with 
airworthy  spindles  and  pins  in  accordance 
with  paragraphs  2.B.l)a)  through  2.B.l)d)  and 
2.B.2)  of  the  SB  within  6  calendar  months. 

(d)  Remove  spindle,  S/N  FR  25866.  and 
replace  it  with  an  airworthy  spindle  in 
accordance  with  paragraphs  2.B.l)a)  through 
2.B.l)d)  and  2.B.2)  of  the  SB  within  18 
calendar  months. 

(e)  This  AD  revises  the  Airworthiness 
Limitations  Section  of  the  Maintenance 
Manual  by  establishing  a  new  retirement  life 
of  8  calendar  years  for  the  spindles,  P/N 
332A31-1390-00  through  -07  and  332A31- 
1398-00,  and  pins,  P/N  332A31-1380-all 
dash  numbers,  except  as  otherwise 
specifically  limited  by  this  AD. 

(fi  Installation  of  a  main  rotor  hub  with 
modification  332A07-43100  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Standards  Staff,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Rotorcraft  Standards  Staff. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .*D,  if  any,  may  be 
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obtained  bom  the 
Regional  Counsel, 


approved  by  the  1 
Register  in  accor 
and  1  CFR  part  51 
from  American  Eu 
Forum  Drive,  Grai 


FAA.  Office  of  the 
Southwest  Region,  2601 
Meacham  Blvd..  Foom  663,  Fort  Worth, 
Texas  76137. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  ^tions  21.197  and  21.199 
of  the  Federal  Av^tion  Regulations  (14  CFR 
21.197  and  21.19^)  to  operate  the  helicopter 
to  a  location  wheqe  the  requirements  of  this 
AD  can  be  accomtlished. 

(i)  The  modification  shall  be  done  in 
accordance  with  paragraphs  2.B.l)a]  through 
2.B.l)d)  and  2.B.^  of  the  Accomplishment 
Instructions  of  Eu|tx;opter  France  Service 
Bulletin  No.  01.0(1.44,  dated  March  26, 1996. 
This  incorporatioli  by  reference  was 

Jirector  of  the  Federal 
ance  with  5  U.S.C.  552(a) 
,  Copies  may  be  obtained 

copter  Corporation,  2701 
kd  Prairie,  Texas  75053- 
4005,  telephone  (^72)  641-3460,  iax  (972) 
641-3527.  Copies|may  be  inspected  at  the 
FAA,  Office  of  tha  Regional  Counsel, 
Southwest  Regioni  2601  Meacham  Blvd., 
Room  663,  Fort  Y/qith.  Texas;  or  at  the  Office 
of  the  Federal  Re^ster,  800  North  Capital 
Street,  NW.,  suite|700.  Washington.  DC. 

(j)  This  amendrment  becomes  effective  on 
March  4,  1999.      I 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generic  De  L'Aviation  Civile 
(France)  AD  96-l^)0-058-(B),  dated  May  22. 
1996. 

Issued  in  Fort  Viorth,  Texas,  on  January  12, 
1999. 

Eric  Bries, 

Acting  Manager,  Aotorcraft  Directorate. 
Aircraft  Certification  Service. 

(FR  Doc.  99-1236  Filed  1-27-99;  8:45  am] 
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DEPARTMENT  pF  TRANSPORTATION 
FedefBl  Aviation  Administration 

14  CFR  Part  39 1 

[Docket  No.  98-ck-62-AD;  Amendment  39- 
11013;  AD  99-0^1] 

R1N2120-AA64    | 

Airworthiness  Directives;  Schempp- 
Hinh  K.Q.  Models  Standard-Cirrus, 
Nimbu8-2,  JANUS,  and  Mini-Nimbus 
HS-7  Saitplanet 

AGENCY:  Federal  AviaUon 
AdministrationJ  DOT. 
ACTION:  Final 


rule, 
is  ame 


SUMMARY:  This  Amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certai|i  Schempp-Hirth  K.G. 
(Schempp-Hirthp  Models  Standard- 
Cirrus,  Nimbus-p,  JANUS,  and  Mini- 
Nimbus  HS-7  sailplanes.  This  AD 
requires  instaUing  a  safety  device  for  the 
tailplane  locking  hook.  This  AD  is  the 
result  of  mandatory  continuing 
airworthiness  iniformation  (MCAI) 
issued  by  the  ai^orthiness  authority  for 


Germany.  The  actions  specified  by  this 
AD  are  intended  to  prevent  the  locking 
hook  on  the  tailplane  attachment 
bracket  from  disengaging,  which  could 
result  in  the  horizontal  tailplane  coming 
loose  from  the  fin  with  possible  loss  of 
longitudinal  control  of  the  sailplane. 

DATES:  Effective  March  12. 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  12, 
1999. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Schempp-Hirth  Flugzeugbau  GmbH, 
Postbox  14  43,  D-73222  Kirchheim 
unter  Teck,  Federal  Republic  of 
Germany.  This  information  may  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-52- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Kiesov,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6934; 
facsimile:  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Schempp-Hirth  Models 
Standard-Cirrus,  Nimbus-2,  JANUS,  and 
Mini-Nimbus  HS-7  sailplanes  was 
published  in  the  Federal  Register  as  a 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  on  November  9, 
1998  (63  FR  60224).  The  supplemental 
NPRM  proposed  to  require  installing  a 
safety  device  for  the  tailplane  locking 
hook.  Accomplishment  of  the  proposed 
action  as  specified  in  the  supplemental 
NPRM  would  be  in  accordance  with 
Schempp-Hirth  Appendix  to  Technical 
Note  No.  278-36,  286-33,  295-26,  328- 
11,  798-3,  dated  November  11, 1994. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Germany. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 


The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  91  sailplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
3  workhours  per  sailplane  to 
accomplish  this  action,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Parts  cost  approximately  $35 
per  sailplane.  Based  on  these  figures, 
the  total  cost  impact  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $19,565,  or 
$215  per  sailplane. 

Compliance  Time  of  This  AD 

Although  the  imsafe  condition 
identified  in  this  AD  occurs  diuing 
flight  and  is  a  direct  result  of  sailplane 
operation,  the  FAA  has  no  way  of 
determining  how  much  time  will  elapse 
before  the  tailplane  is  not  securely 
attached  to  the  fin.  For  example,  the 
condition  could  exist  on  a  sailplane 
with  200  hours  time-in-service  (TIS), 
but  could  be  developing  on  a  sailplane 
with  50  hours  TIS  and  not  actually  exist 
on  this  sailplane  until  300  hours  TIS. 
For  this  reason,  the  FAA  has  determined 
that  a  compUance  based  on  calendar 
time  should  be  utilized  in  this  AD  in 
order  to  assure  that  the  unsafe  condition 
is  addressed  on  all  sailplanes  in  a 
reasonable  time  period. 

Difierences  Between  the  Technical 
Note,  German  AD,  and  This  AD 

Both  Schempp-Hirth  Technical  Note 
No.  278-36,  286-33,  295-26,  328-11, 
798-3,  dated  November  11, 1994,  and 
German  AD  95-015,  dated  E)ecember  15, 
1994,  apply  to  the  Model  Nimbus-2M 
sailplanes.  This  sailplane  model  is  not 
type  certificated  for  operation  in  the 
United  States  and  therefore  is  not 
covered  by  the  applicability  of  this  AD. 

The  Model  Nimbus-2M  sailplanes 
could  be  operating  in  the  United  States 
with  an  experimental  certificate.  The 
FAA  is  including  a  NOTE  in  this  AD  to 
recommend  that  any  person  operating  a 
Model  Nimbus-2M  sailplane  in  the 
United  States  with  an  experimental 
certificate  accomplish  the  actions 
specified  in  the  technical  note. 
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Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedvues  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFK  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

99-03-01    Schempp-Hirth  K.G.: 

Amendment  39-11013;  Docket  No.  98- 

CE-52-AD. 
Applicability:  The  following  sailplane 
models  and  serial  numbers,  certificated  in 
any  category: 


Models 


Models 

Serial  hJos. 

Standard  CImjs 

573,  586,  593,  595,  597 

through  599,  601 

through  701 . 

Nimbus-2 

86,  93,  and  96  through 

116,  118  through  129, 

131,  and  176. 

JANUS  

Mini-Nimbus  HS-7 


Serial  Nos. 


1  through  55,  and  59. 
1  through  60,  and  65. 


Note  1:  Both  Schempp-Hirth  Technical 
Note  No.  278-36,  286-33,  295-26.  328-11, 
798-3,  dated  November  11, 1994,  and 
German  AD  95-015,  dated  December  15, 
1994,  apply  to  the  Model  Nimbus-2M 
sailplanes.  This  sailplane  model  is  not  type 
certificated  for  operation  in  the  United 
States,  and  therefore  is  not  covered  by  the 
applicability  of  this  AD.  The  Model  Nimbus- 
2M  sailplanes  could  be  op>erating  in  the 
United  States  with  an  exp>erimental 
certificate.  The  FAA  recommends  that  any 
p>erson  o(>erating  a  Model  Nimbus-2M 
sailplane  in  the  United  States  with  an 
experimental  certificate  accomplish  the 
actions  specified  in  the  technical  note. 

Note  2:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
Sfjecific  proptosed  actions  to  address  it. 

Compliance:  Required  within  the  next  6 
calendar  months  after  the  effective  date  of 
this  AD,  unless  already  accomplished. 

To  prevent  the  locking  hook  on  the 
tailplane  attachment  bracket  from 
disengaging,  which  could  result  in  the 
horizontal  tailplane  coming  loose  from  the 
fin  with  p)ossible  loss  of  longitudinal  control 
of  the  sailplane,  accomplish  the  following: 

(a)  Install  a  safety  device  for  the  tailplane 
locking  hook  in  accordance  with  Schempp- 
Hirth  Appendix  to  Technical  Note  No.  278- 
36,  286-33.  295-26,  328-11,  798-3,  dated 
November  11, 1994. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comjnents  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  Questions  or  technical  information 
related  to  the  service  information  referenced 


in  this  document  should  be  directed  to 
Schempp-Hirth  Flugzeugbau  GmbH,  Postbox 
14  43,  D-73222  Kirchheim  unter  Teck, 
Federal  Republic  of  Germany.  This  service 
information  may  be  examined  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558, 601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

(e)  The  installation  required  by  this  AD 
shall  be  done  in  accordance  with  Schempp>- 
Hirth  Appendix  to  Technical  Note  No.  278- 
36,  286-33,  295-26,  328-11,  798-3.  dated 
November  11.  1994.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Schempp-Hirth  Flugzeugbau 
GmbH.  Postbox  14  43,  D-73222  Kirchheim 
unter  Teck,  Federal  Republic  of  Germany. 
Copies  may  be  insptected  at  the  FAA.  Central 
Region.  Office  of  the  Regional  Counsel.  Room 
1558.  601  E.  12th  Street,  Kansas  City. 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW,  suite 
700,  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  German  AD  95-015,  dated  December  15, 
1994. 

(f)  This  amendment  becomes  effective  on 
March  12,  1999. 

Issued  in  Kansas  City,  Missouri,  on  January 
19,  1999. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  99-1827  Filed  1-27-99;  8:45  am) 

MLLmO  CODE  4nO-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-10-AD;  Am«ndin«nt 
39-11014;  AD  99-03-02] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-1 1  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  EKDT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  McDoimell  Douglas 
Model  MD-11  series  airplanes.  This 
action  requires  a  one-time  inspection  to 
detect  discrepancies  of  certain  wiring 
and  insulation  in  the  cockpit  and  cabin, 
and  repair,  if  necessary.  This 
amendment  is  prompted  by  test  results 
obtained  in  support  of  an  accident 
investigation.  The  actions  specified  in 
this  AD  are  intended  to  prevent 
electrical  arcing  of  certain  wiring,  which 
could  cause  a  fire  and/or  smoke  in  the 
cockpit  or  cabin. 
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DATES:  Effective  February  12. 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  29. 1999. 

ADDRESSES:  Subibit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  99-NM- 
10-AD,  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 

The  mformation  concerning  this 
amendment  mayjbe  obtained  from  or 
examined  at  the  ("AA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Re|iton.  Washington;  or  at 
the  FAA.  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard.  Lake\frood.  Cahfomia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer. 
Systems  and  Equipment  Branch.  ANM- 
130L.  FAA,  Transport  Airplane 
Directorate,  Los  ^geles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  LAkewood.  California 
90712-4137;  tel^hone  (562)  627-5350; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  On 
September  2. 19%,  a  McDonnell 
Douglas  Model  MD-11  series  airplane 
was  involved  in  in  accident  following 
takeoff  from  John  F.  Kennedy 
International  Airport  in  Jamaica,  New 
York.  The  cause  of  the  accident  has  not 
been  determined^ 

In  support  of  the  subsequent  accident 
investigation,  examinations  were 
conducted  on  several  Model  MD-11 
series  airplanes;  ^e  examinations 
focused  on  the  ai6a  from  the  cockpit  to 
station  515  (near  the  forward  doors  of 
the  airplane  in  the  forward  drop  ceiling 
area).  The  FAA  rtcently  has  been 
informed  of  the  results  of  these 
examinations,  which  revealed  chafed, 
cracked,  broken,  end  cut  electrical  and 
bonding  wires  in  several  of  these  areas. 
These  conditions^  if  not  corrected,  could 
result  in  electrical  arcing  of  wiring  and 
consequent  fire  ahd/or  smoke  in  the 
cockpit  or  cabin. 


Explanation  of  I 
Rule 


ie  Requirements  of  the 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  electrical  arcing  of  vdring, 
which  could  cau^e  a  fire  and/or  smoke 
in  the  cockpit  or  cabin.  This  AD 
requires  accomplishment  of  a  one-time 
visual  inspection!  to  detect  discrepancies 
(including  loose  ivire  cormections,  loose 
ground  wires,  brt^ken  bonding  wires, 
small  wire  bending  radii,  cracked 


support  brackets,  and  chafed  and 
cracked  wire  insulation)  of  the  wiring 
and  insulation  in  the  cockpit  and 
overhead  drop  ceiling  panel  areas  at 
stations  Y=304  through  Y=516  and 
X=  -  27  left  side  through  X=27  right  side 
above  the  floor.  The  inspection  is 
required  to  be  performed  in  accordance 
with  a  method  approved  by  the  FAA. 

This  AD  also  requires  repair  of  any 
discrepancy  in  accordance  with  Chapter 
20,  Standard  Wiring  Practices  of  the 
MD-11  Wiring  Diagram  Manual,  dated 
October  1, 1998. 

Further,  this  AD  requires  that 
operators  report  results  of  inspection 
findings  (both  positive  and  negative)  to 
the  FAA. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  inspection  reports  that  are 
required  by  this  AD  will  enable  the 
manufacturer  to  obtain  better  insight 
into  the  natiu*e,  cause,  and  extent  of  the 
discrepant  wiring,  and  eventually  to 
develop  final  action  to  address  the 
unsafe  condition.  Once  final  action  has 
been  identified,  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  nxunber  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroiunental.  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 


modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-lO-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procediues,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-03-02    McDonnell  Douglas:  Amendment 
39-11014.  Docket  99-NM-lO-AD. 

Applicability:  All  Model  MD-11  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/of>erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  electrical  arcing  of  certain 
wiring,  which  could  cause  a  Hre  and/or 
smoke  in  the  cockpit  or  cabin,  accomplish 
the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD:  Perform  the  one-time  visual 
inspections  required  by  paragraphs  (a)(1), 
(a)(2),  and  (a)(3)  of  this  AD  to  detect 
discrepancies  (including  loose  wire 
connections,  loose  ground  wires,  broken 
bonding  wires,  small  wire  bending  radii, 
cracked  support  brackets,  and  chafed  and 
cracked  wire  insulation);  in  accordance  with 
a  method  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transf)ort  Airplane  Directorate. 

(1)  Inspect  all  cabin  wiring  and  insulation, 
including  the  wire  harness  protective  wrap  if 
applicable,  on  and  above  the  forward  cabin 
drop  ceiling,  from  the  cockpit  bulkhead  (at 
approximately  station  392)  to  the  aft  edge  of 
the  forward  drop  ceiling  (at  approximately 
station  516).  And 

(2)  Inspect  all  cockpit  wiring  and 
insulation,  including  the  wire  harness 
protective  wrap  if  applicable,  within  the 
overhead  switch  panel  and  overhead  circuit 
breaker  panel  (at  approximately  stations  304 
through  360).  And 

(3)  Inspect  all  cockpit  wiring  and 
insulation,  including  the  wire  harness 
protective  wrap  if  applicable,  in  the 
following  areas: 

•  Aft  of  the  overhead  circuit  breaker  panel 
(at  approximately  station  360); 

•  Forward  of  the  cockpit  entry  bulkhead 
(at  approximately  station  392); 

•  16  inches  left  of  centerline  (at 
approximately  station  X  =  - 16);  and 

•  Above  the  top  edge  of  the  right  clear- 
view  window,  including  wiring  within  and 
outboard  of  the  upper  and  lower  avionics 
circuit  breaker  panels. 

Note  2:  Inspection  of  wiring  within 
conduits  is  not  required  by  this  AD. 


Note  3:  Insulation  blankets  (which  hide 
wiring  that  is  generally  routed  through 
conduits)  and  wire  harness  protective  wrap 
(including  gray  sleeving,  spiral  wrap,  and 
centerline  tape)  are  not  required  to  be 
removed  during  the  inspection. 

(b)  If  any  discrepancy  is  detected  during 
any  inspection  required  by  paragraph  (a)  of 
this  AD,  prior  to  further  flight,  repair  in 
accordance  with  Chapter  20,  Standard  Wiring 
Practices  of  the  MD-11  Wiring  Diagram 
Manual,  dated  October  1, 1998. 

(c)  Within  10  days  after  accomplishing  the 
inspections  required  by  paragraph  (a)  of  this 
AD,  submit  a  report  of  the  inspection  results 
(both  positive  and  negative  findings)  to  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office,  FAA,  Transport  Airplane  Directorate, 
3960  Paramount  Boulevard,  Lakewood, 
California  90712-4137;  fax  (562)  627-5210. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.]  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  This  amendment  becomes  eflective  on 
February  12. 1999. 

Issued  in  Renton,  Washington,  on  January 
21, 1999. 

John  J.  Hickey. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  99-1976  Filed  1-27-99;  8:45  am) 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  564 

[Docket  No.  95N-0313] 

Standards  for  Animal  Food  and  Food 
Additives  In  Standardized  Animal  Food 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  remove  its  animal  food 
standards  regulations.  The  action  is  in 
response  to  the  administration's 
"Reinventing  Government"  initiative, 
which  seeks  to  streamline  government 
to  ease  the  burden  on  regulated  industry 
and  consumers,  and  it  is  intended  to 
remove  unnecessary  regulations. 
DATES:  This  final  rule  becomes  effective 
on  March  1. 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Graber,  Center  for  Veterinary 
Medicine  (HFV-220),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-«27-6651.  E- 
mail:  ggraber@bangate.fda.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  November 
25, 1996  (61  FR  59845),  FDA  published 
a  proposed  rule  that  would  remove  part 
564  (21  CFR  part  564),  Definitions  and 
Standards  for  Animal  Food,  of 
subchapter  E,  Animal  Drugs,  Feeds,  and 
Related  Products.  Subpart  A  of  part  564 
contains  procedural  regulations  for 
establishing  standards  for  animal  food, 
and  subpart  B  contains  regulations 
applicable  to  food  additives  included  in 
standardized  animal  foods. 

FDA  continues  to  believe,  as  stated  in 
the  preamble  to  the  proposed  rule,  that 
because  neither  FDA  nor  the  private 
sector  has  ever  used  the  procedures  in 
part  564  to  develop  a  regulatory 
standard,  part  564  is  unnecessary. 
Further,  should  FDA  ever  receive  a 
request  to  develop  an  animal  food 
standard  regulation,  the  agency  could 
determine  whether  procedural 
regulations  are  necessary  and  issue  such 
procedures  through  the  notice  and 
comment  rulemaking  process  as  the 
standard  was  being  developed. 

n.  Response  to  Comments 

Forty-two  comments  were  received  on 
the  proposed  rule.  Four  comments  were 
from  organizations  and  the  remainder 
from  individuals.  The  majority  of 
comments  appear  to  have  been 
prompted  by  an  "Action  Alert"  (Alert) 
issued  by  one  organization  that  states 
that  there  is  no  Federal  regulation  of 
animal  food.  The  Alert  states  that 
enforcement  is  inconsistent  and  that 
standards  for  animal  nutrition  are 
inadequate. 

1 .  Thirteen  comments  were  identical 
form  letters  that  repeat  virtually  the 
same  language  contained  in  the  Alert, 
but  concluding  with  the  statement 
"Apparently,  there  is  no  interest  by  your 
department,  the  FDA,  in  developing  a 
regulatory  standard  for  animal  and  food 
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additives,  although  there  is  a  need  for 
such  standards.  Therefore,  the  current 
regulation  shpuld  be  eliminated  as  a 
part  of  President  Clinton's  'Reinventing 
Government'  initiative." 

2.  Twelve  Comments  digress  from  the 
issue  at  handl  to  discuss  topics  such  as 
bovine  spon^form  encephalopathy  or 
other  animal  food  safety  matters  that  do 
not  relate  to  part  564. 

3.  The  remaining  conmients 
paraphrased  the  form  letter  mentioned 
previously.  Many  included  the 
erroneous  statement  that  "At  the  present 
there  is  NO  federal  regulation  of  animal 
food,"  adding  that  regulation  is  only  at 
the  State  levm.  The  comments 
inaccurately  concluded  that  part  564 
provides  our  only  authority  to  regulate 
animal  foodsi  implying  that  in  this 
regulation's  aibsence  we  have  no 
authority  to  rfegulate. 

FDA  disagrees  with  comments  that 
suggest  removal  of  part  564  adversely 
affects  the  agency's  authority  to  regulate 
animal  food.  W  misconception  of  FDA's 
regulatory  au^ority  apparently  exists, 
because  the  ajgency  has  never  relied  on 
part  564  for  regulation  of  animal  food. 
FDA's  authoiity  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act),  and 
the  regulations  under  21  CFR  part  501 
(labeling),  21  CFR  part  502  (common  or 
usual  names)  21  CFR  part  509 
(contaminants).  21  CFR  parts  570,  571, 
and  573  (food  additives).  21  CFR  part 
579  (irradiation),  21  CFR  part  582 
(generally  redognized  as  safe  (GRAS) 
substances),  and  21  CFR  part  589 
(prohibited  substances),  provide 
adequate  authority  for  the  needed 
regulation  of  animal  food  formulation 
and  labeling.  I 

The  act  prohibits  the  sale  of 
adulterated  and  misbranded  food  in 
interstate  commerce.  The  definition  of 
food  relates  to  food  for  man  or  animal, 
i.e.,  feed.  Tha  act  also  allows  the  agency 
to  establish  standards  of  identity  or 
standards  of  ^U  as  needed.  However, 
there  has  beeh  no  interest  or  perceived 
need  by  the  abency  or  other  parties  in 
developing  standards  under  part  564. 

In  addition  to  the  existing  regulations 
and  statute  cited  previously,  FDA  and 
State  regulatory  authorities  recognize 
the  common  feed  ingredient  definitions 
established  by  the  Association  of 
American  Feed  Control  Officials 
(AAFCO)  witii  input  from  FDA.  Feed 
ingredient  definitions  consist  of 
specification^  established  to  standardize 
feed  ingredients  to  ensure  that  the 
production,  sale  and  use  of  ingredients 
will  result  in  jsafe  and  effective  feeds. 
AAFCO  has  ^so  developed  standards, 
such  as  the  AlAFCO  Dog  and  Cat 
Nutrient  Prof  les  and  Feeding  Protocols, 
to  help  ensur  i  that  pet  foods  contain 


ingredients  needed  to  meet  the  animals' 
nutritional  requirements.  FDA  considers 
these  protocols  to  be  acceptable  and 
appropriate  for  the  evaluation  of 
performance  characteristics  of 
commercial  foods  for  dogs  and  cats. 
The  definitions  and  standards  that 
AAFCO  issues  have  served  as  models 
for  State  laws  and  regulations  covering 
feed  ingredients  and  their  proper 
labeling.  Because  most  pet  food 
manufacturers  market  products  in  more 
than  one  State,  those  companies  are 
obligated  to  manufacture  and  label  pet 
food  products  to  be  in  compliance  with 
both  FDA  and  State  laws.  Thus,  the 
agency  finds  no  basis  to  conclude  that 
removal  of  part  564  would  adversely 
affect  the  authority  to  regulate  animal 
food. 

m.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866, 
under  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601-612),  and  under  the 
Unfunded  Mandates  Reform  Act  (Pub. 
L.  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages,  and  distributive 
impacts  and  equity).  The  Regulatory 
Flexibility  Act  requires  agencies  to 
examine  the  economic  impact  of  a  rule 
on  small  entities.  The  Unfunded 
Mandates  Reform  Act  requires  agencies 
to  prepare  an  assessment  of  anticipated 
costs  and  benefits  before  enacting  any 
rule  that  may  result  in  an  expenditure 
in  any  1  year  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  (adjusted 
annually  for  inflation).  The  agency  has 
reviewed  this  final  rule  and  has 
determined  that  the  rule  is  consistent 
with  the  principles  set  forth  in  the 
Executive  Order  and  in  these  two 
statutes.  FDA  finds  that  the  rule  will  not 
be  a  major  rule  under  the  Executive 
Order. 

The  rule  would  remove  the 
regulations  establishing  standards  for 
animal  foods,  since  neither  FDA  nor  the 
private  sector  have  ever  used  the 
procedures  for  developing  a  regulatory 
standard.  FDA  is  taking  this  action  in 
response  to  the  administration's 
"Reinventing  Government"  initiative 
which  seeks  to  remove  unnecessary 
regulations. 

FDA,  in  accordance  with  the 
Regulatory  Flexibility  Act,  has 
considered  the  effect  that  this  rule  will 
have  on  small  entities,  including  small 


businesses,  and  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  FDA  has  also  analyzed  this  rule 
in  accordance  with  the  Unfunded 
Mandates  Reform  Act  and  determined 
that  the  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
Governments,  in  the  aggregate,  or  by  the 
private  sector  of  $100  million. 
Therefore,  no  further  analysis  is 
required. 

rv.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  The  Paperwork  Reduction  Act  of 
1995 

FDA  tentatively  concludes  that  this 
final  rule  contains  no  collections  of 
information.  Therefore,  clearance  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995  is 
not  required. 

List  of  Subjects  in  21  CFR  Part  564 

Animal  foods.  Food  additives. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  564  is 
removed  and  reserved'. 

PART  564— DEFINITIONS  AND 
STANDARDS  FOR  ANIMAL  FOOD 

1.  Part  564  is  removed  and  reserved. 

Dated:  January  22, 1999. 
William  K.  Hubbard. 

Associate  Deputy  Commissioner  for  Policy. 
[FR  Doc.  99-2057  Filed  1-27-99;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Part  0 

[AG  Order  No.  2204-99] 

Withdrawal  of  the  Attorney  General's 
Delegation  of  Gift-Acceptance 
Authority  to  the  Director  of  the  Bureau 
of  Prisons  and  the  Administrator  of  the 
Drug  Enforcement  Administration 

agency:  Department  of  Justice. 
action:  Final  rule. 

SUMMARY:  This  rule  eliminates  current 
rules  that  delegate  to  the  Director  of  the 
Bureau  of  Prisons  the  Attorney 
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General's  authority  to  accept  gifts  made 
to  the  Bureau  of  Prisons,  Federal  Prisons 
Industries,  and  the  Commissary  Funds, 
Federal  Prisons.  This  rule  also  adds 
language  to  clarify  that  delegations  to 
the  Administrator  of  the  Drug 
Enforcement  Administration  of 
functions  vested  in  the  Attorney  General 
by  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970,  as 
amended,  are  qualified  by  the  Attorney 
General's  right  to  reserve  authority  over 
any  of  those  functions  and  to  grant  some 
or  all  of  those  functions  to  other  officers 
or  employees  of  the  Department  of 
Justice.  The  purpose  of  these  changes  is 
to  reflect  the  Attorney  General's  recent 
delegation  of  general  gift-acceptance 
authority  to  the  Assistant  Attorney 
General  for  Administration.  This  action 
is  being  undertaken  to  promote 
administrative  efficiency. 
EFFECTIVE  DATE:  January  28, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  L.  Foley,  Attorney-Advisor, 
Office  of  the  General  Counsel,  Justice 
Management  Division,  U.S.  Department 
of  Justice,  (202)  514-3452. 
SUPPLEMENTARY  INFORMATION:  Currently, 
28  CFR  0.96(f)  delegates  to  the  Director 
of  the  Bureau  of  Prisons  the  authority 
vested  in  the  Attorney  General, 
pursuant  to  18  U.S.C.  4043,  to  accept 
"gifts  or  bequests  of  money  for  credit  to 
the  'Commissary  Funds,  Federal 
Prisons.'"  Section  0.96(s)  of  title  28  of 
the  Code  of  Federal  Regulations 
delegates  to  the  Director  of  the  Bureau 
of  Prisons  the  authority  vested  in  the 
Attorney  General  pursuant  to  18  U.S.C. 
4044  "to  accept  any  form  of  devise, 
bequest,  gift  or  donation  of  money  or 
property  for  use  by  the  Bureau  of 
Prisons  and  Federal  Prison  Industries." 

Section  0.100(b)  of  title  28  of  the  Code 
of  Federal  Regulations  delegates  to  the 
Administrator  of  the  Drug  Enforcement 
Administration  "[flunctions  vested  in 
the  Attorney  General  by  the 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970,  as 
amended*  *  *  and  not  otherwise 
specifically  assigned  or  reserved  by 
him."  28  CFR  0.100(b).  Among  the 
functions  assigned  to  the  Attorney 
General  by  the  Comprehensive  Drug 
Abuse  Prevention  and  Control  Act  of 
1970,  as  amended,  is  the  authority  to 
"accept  in  the  name  of  the  Department 
of  Justice  any  form  of  devise,  bequest, 
gift  or  donation  where  the  donor  intends 
to  donate  property  for  the  purpose  of 
preventing  or  controlling  the  abuse  of 
controlled  substances."  21  U.S.C. 
871(c). 

Recently-enacted  legislation  gave  the 
Attorney  General  general  authority  to 
accept  gifts  on  behalf  of  all  components 


of  the  Department  of  Justice.  28  U.S.C. 
524(d)(1).  The  Attorney  General  has 
delegated  this  gift-acceptance  authority 
to  the  Assistant  Attorney  General  for 
Administration.  Department  of  Justice 
Order  No.  2400.2  (September  2, 1997). 
Through  this  delegation  to  the  Assistant 
Attorney  General  for  Administration, 
the  Attorney  General  withdrew  all 
previous  delegations  of  gift-acceptance 
authority  to  other  components  of  the 
Department.  This  rule  reflects  the 
withdrawal  of  that  gift-acceptance 
authority  by  removing  the  inconsistent 
delegation  language  of  sections  0.96(f) 
and  (s)  of  title  28  of  the  Code  of  Federal 
Regulations  regarding  the  Director  of  the 
Bureau  of  Prisons  and  clarifying  that  the 
delegation  of  functions  to  the 
Administrator  of  the  Drug  Enforcement 
Administration  in  section  0.100(b)  is 
qualified  by  other  delegation  of  those 
functions  by  the  Attorney  General. 

Executive  Order  12866 

This  rule  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866.  section  (l)(b).  Principles  of 
Regulation.  The  Department  of  Justice 
has  determined  that  this  rule  is  not  a 
regulation  or  rule  subject  to  review 
pursuant  to  Executive  Order  12866, 
section  3(d)(3),  and  accordingly  it  has 
not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rules  makes  an  administrative 
change  in  the  Department's  internal 
regulations  and  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provision 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  5  U.S.C.  804.  This  rule  makes  an 
administrative  change  in  the 
Department's  internal  regulations 
concerning  the  acceptance  of  gifts  by  the 
Department  and  will  not  result  in  an 
annual  effect  on  the  economy  of 
$100,000,000  or  more,  a  major  increase 
in  cost  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  or  innovation, 
or  on  the  abiUty  of  United  States-based 
companies  to  compete  with  foreign- 


based  companies  in  domestic  and 
export  markets. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  o05(b)),  has  reviewed  this  rule 
and,  by  approving  it,  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12612 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  12612,  the  Department  of  Justice 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12988 

This  rule  meets  the  applicable 
standards  provided  in  section  3(a)  and 
(b)(2)  of  Executive  Order  12988. 

Administrative  Procedure  Act 

This  rule  was  not  published  for  public 
comment  because  it  pertains  to  a  matter 
of  internal  Department  of  Justice 
management. 

List  of  Subjects  in  28  CFR  Part  0 

Authority  delegations  (Government 
agencies);  Government  employees; 
Organization  and  Functions 
(Government  Agencies); 
Whistleblowing. 

Accordingly,  Part  0  of  title  28  of  the 
Code  of  Federal  Regulation  is  amended 
as  follows: 

PART  0— ORGANIZATION  OF  THE 
DEPARTMENT  OF  JUSTICE 

1.  The  authority  citation  for  Part  0 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  28  U.S.C.  509, 
510.  515-519. 

2.  In  §  0.96  of  Subpart  Q  of  28  CFR. 
remove  paragraphs  (0  and  (s)  and 
redesignate  paragraphs  (g)  through  (v)  as 
paragraphs  (f)  through  (t). 

3.  In  §  0.100  of  Subpart  R  of  28  CFR. 
revise  the  first  sentence  of  paragraph  (b) 
to  read  as  follows: 

§0.100    General  tunctions. 

***** 

(b)  Except  where  the  Attorney  General 
has  delegated  authority  to  another 
Department  of  Justice  official  to  exercise 
such  functions,  functions  vested  in  the 
Attorney  General  by  the  Comprehensive 
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Drug  Abuse  Ifrevention  and  Control  Act 
of  1970,  as  ai^ended.  *  *  * 

***** 

Dated:  January  8, 1999. 
Janet  Reno, 

Attorney  Gene^l. 

(FR  Doc.  99-lioO  Filed  1-27-99;  8:45  am) 

MLUNQ  COM  44Jo-AfMi 

i 

ENVtROHMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[TX-71-1-731la;  FRL-«222-11 

Approval  anit  Promulgation  of  Air 
Quality  impl«mentation  Plans;  Texas; 
Muitipla  Air  Contaminant  Sources  or 
Proparties 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


summary:  This  action  approves  the  State 
Implementation  Plan  (SIP)  revision  to 
30  TAG  Chai^ter  101,  Section  101.2(b) 
concerning  Multiple  Air  Contaminant 
Sources.  The  SIP  revision  was 
submitted  byj  the  Governor  to  EPA  on 
January  10, 1&96.  The  revision  to  the 
rule  eliminates  the  50,000  population 
limitation  antl  is  now  apphcable 
statewide  to  All  counties  regardless  of 
population.  Jhe  revision  also  limits  the 
use  of  the  provision  to  a  property  under 
the  control  of  a  single  entity  which  has 
been  or  will  l>e  divided  and  placed 
under  the  control  of  separate  entities, 
creating  a  new  property  line 
configuration  for  properties  operated,  or 
intended  to  be  operated,  as  an  integrated 
plant  or  plants  where  individual 
faciUties  are  dwned  by  separate  entities, 
but  all  facilities  are  under  the  control  of 
a  single  entitjr.  The  approval  of  these 
Texas  SIP  retisions  make  the  revisions 
federally  enforceable. 
DATES:  This  fule  is  effective  on  March 
29,  1999  without  further  notice,  unless 
EPA  receive^  adverse  comment  by 
March  1. 19919.  If  we  receive  such 
comment,  wf  will  publish  a  timely 
withdrawal  i^  the  Federal  Register 
informing  th^  pubUc  that  this  rule  will 
not  take  effe<)t. 

AODDESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  Diggs,  Chief,  Air  Planning 
Section  (6PI3-L).  at  the  EPA  Region  6 
Office  hsted  below.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  J)ublic  inspection  during 
normal  business  hours  at  the  following 
locations.  Interested  persons  wanting  to 
examine  the$e  documents  should  make 
an  appointment  with  the  appropriate 


office  at  least  two  working  days  in 
advance. 

Environmental  Protection  Agency, 
Region  6.  Air  Planning  Section  (6PD-L), 
Multimedia  Planning  and  Permitting 
Division,  1445  Ross  Avenue,  Suite  700, 
Dallas.  Texas  75202-2733. 

Texas  Natural  Resource  Conservation 
Commission  (TNRCC),  Office  of  Air 
Quahty,  12100  Park  Circle,  Austin, 
Texas  78753. 

Documents  which  are  incorporated  by 
reference  are  available  for  pubUc 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center, 
Environmental  Protection  Agency,  401 
M  Street,  SW.. Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ken  Boyce,  Air  Planning  Section  (6PD- 
L),  Environmental  Protection  Agency, 
1445  Ross  Avenue,  Suite  700,  Dallas, 
Texas  75202,  telephone:  (214)  665- 
7259. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  original  1967  regulation  regarding 
multiple  air  contaminant  sources 
allowed  two  or  more  property  holders  in 
an  area  to  petition  to  have  their 
properties  designated  as  a  single  entity 
for  the  purpose  of  controlling  air 
emissions.  The  rule  applies  to 
properties  which  are  contiguous  except 
for  intersecting  roads,  railroads,  rights- 
of-way,  canals,  and  watercourses  which 
are  considered  a  part  of  the  area  for 
purposes  of  this  provision.  The  rule 
required  that  the  petition  describe  the 
manner  in  which  the  combined 
emissions  will  be  administered  and  it 
shall  name  the  responsible  party  or 
parties.  In  1972,  the  regulation  was 
limited  in  applicabihty  to  counties  with 
a  population  less  than  50,000  as 
determined  by  the  most  recent  census. 

The  amendment  to  the  rule  eliminates 
the  50,000  population  limitation  and  it 
limits  the  use  of  the  provision  to 
properties  luider  the  control  of  a  single 
entity.  The  propostd  would  require  the 
parties  dividing  ownership  to  establish 
which  of  them  is  responsible  for 
emissions  related  impacts.  Also,  the 
definition  of  an  eligible  facility  is 
further  narrowed  to  exclude  property 
previously  divided  by  a  canal,  bayou, 
waterway,  or  pubUc  right-of-way. 

IL  Analysis  ai  State  Submission 

The  EPA  had  no  adverse  comments 
regarding  the  proposed  rule  change, 
provided  that  each  petition  be 
accompanied  by  a  statement  indicating 
ownership,  control,  and  clarified 
responsibihty.  In  its  response  to 
comments.  Texas  agreed  that  the 


petition  would  clearly  indicate 
ownership,  control,  and  responsibility. 

m.  Final  Action 

The  EPA  is  approving  the  revisions  to 
the  Texas  SIP  regarding  Multiple  Air 
Contaminant  Sources  or  Properties.  The 
EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  the  proposed 
section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective  on 
March  29, 1999  unless  EPA  receives 
adverse  comment  by  March  1, 1999.  If 
adverse  or  critical  comments  are 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  pubUc 
that  the  rule  will  not  take  effect. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  action  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  pubUc  is  advised  that  this 
action  will  be  effective  March  29,  1999 
and  no  further  action  will  be  taken  on 
the  proposed  rule. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
estabUshing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of 
specific,  technical,  economic,  and 
enviromnental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

IV.  Adaiinistrative  Requirements 

A.  Executive  Orders  (E.O.)  12866  and 
13045 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  review  imder  Executive  Order  E.O. 
12866.  entitled  "Regulatory  Planning 
Review." 

B.  Executive  Order  12875 

Under  Executive  Order  12875.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
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necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  state,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  wrritten 
com'munications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

This  rule  does  not  create  a  mandate 
on  state,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  3(b)  of  E.O.  13084  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  From 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997). 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  Children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preaihble  to  the 


rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  61  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I.  part  D  of 
the  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Act.  preparation 
of  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.,  v.  U.S.  EPA,  427 
U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 


aggregate;  or  to  private  sector,  of  SlOO 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major"  rule 
as  defined  by  5  U.S.C.  804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  29,  1999.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  IncorporeMon  by 
reference.  Intergovernmental  relations. 
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dioxide.  Ozone, 
matter,  Reporting  and  record 
ijements.  Sulfur  oxides, 
compounds. 

December  18. 1998. 


Lead,  Nitroger 
Particulate 
keeping  requi 
Volatile  organic 

Dated; 
Jerry  Clifford, 

Acting  RegionaliAdministrator,  Region  6. 

cha  )ter  I,  title  40  of  the  Code 
Reg  jlations  is  amended  as 


Part  52. 
of  Federal 
follows: 

PART  52— [AIPENDED] 

1.  The  authqrity  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  b.S.C.  7401  et  seq. 

Subpart  SS— ^'exas 

2.  Section  5;;. 2270  is  amended  by 
adding  paragrc  ph  (c)(112)  to  read  as 
follows: 

§  52.2270    Identification  of  plan. 


Jcni 


l.2f)) 


(c)  *   •   * 

(112)  Revisi*n 
Implementation 
Governor  on 

(i)  Incorporajt 

(A)  Texas 
Conservation  ( 
General  Rules 
Section  101 
December  13. 
1996. 

(B)  TNRCC 
issued  December 
of  amendment^ 
Section  101. 
Contaminant 
revision  to  the 

(ii)  Additional 
A  letter  fron 
dated  January 
revisions  to  3G 
Section  101 
revision  to  the 


to  the  Texas  State 
Plan  submitted  by  the 
uary  10,  1996. 
ion  by  reference. 
Natural  Resource 
ommission  (TNRCC) 
30  TAG  Chapter  101), 

adopted  by  TNRCC  on 
1995,  effective  January  8, 


.2(:)) 


.2(!)) 


Ij)ocket  No.  95-0849-RUL 

13.  1995,  for  adoption 

to  30  TAG  Chapter  101, 

,  regarding  Multiple  Air 

^ources  or  Properties  and 

SIP. 

materials, 
the  Governor  of  Texas 
10,  1996,  submitting 
TAG  Chapter  101, 
for  approval  as  a 
SIP. 


(FR  Doc.  99-1912  Filed  1-27-99;  8:45  am] 

BILUNQ  CODE  aSM  -60-P 


ENVIRONMEMTAL  PROTECTION 
AGENCY 

40  CFR  Part  6^ 
[FRL-6222-71 

Approval  of  Section  112(1)  Authority  for 
Hazardous  Air  Pollutants; 
Perchloroethylene  Air  Emission 
Standards  for  Dry  Cleaning  Facilities; 
State  of  California;  Yolo-Solano  Air 
Quality  Management  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  Pursuant  to  section  112(1)  of 
the  Glean  Air  i  ^ct  (GAA)  and  through 


the  California  Air  Resources  Board,  the 
Yolo-Solano  Air  Quality  Management 
District  (YSAQMD)  requested  approval 
to  implement  and  enforce  its  "Rule  9.7: 
Perchloroethylene  Dry  Cleaning 
Operations"  (Rule  9.7)  in  place  of  the 
"National  Perchloroethylene  Air 
Emission  Standards  for  Dry  Cleaning 
Facilities"  (dry  cleaning  NESHAP)  for 
area  sources  under  YSAQMD's 
jurisdiction.  The  Environmental 
Protection  Agency  (EPA)  has  reviewed 
this  request  and  has  found  that  it 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  approval.  Thus, 
EPA  is  hereby  granting  YSAQMD  the 
authority  to  implement  and  enforce 
Rule  9.7  in  place  of  the  dry  cleaning 
NESHAP  for  area  sources  under 
YSAQMD's  jurisdiction. 
DATES:  This  rule  is  effective  on  March 
29,  1999  without  further  notice,  unless 
EPA  receives  adverse  comments  by 
March  1,  1999.  If  EPA  receives  such 
comment,  then  it  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  rule  will 
not  take  effect.  The  incorporation  by 
reference  of  certain  publications  listed 
in  the  regulations  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
March  29,  1999. 

ADDRESSES:  Written  comments  must  be 
submitted  to  Andrew  Steckel  at  the  EPA 
Region  IX  office  listed  below.  Copies  of 
YSAQMD's  request  for  approval  are 
available  for  public  inspection  at  the 
following  locations: 

U.S.  Environmental  Protection  Agency, 
Region  LX,  Rulemaking  Office  (AIR- 
4),  Air  Division,  75  Hawthorne  Street, 
San  Francisco,  California  94105-3901. 
Docket  #A-96-25. 
California  Air  Resources  Board, 
Stationary  Source  Division,  2020  "L" 
Street,  P.O.  Box  2815,  Sacramento, 
California  95812-2815. 
Yolo-Solano  Air  Quality  Management 
District,  1947  Galileo  Court,  Suite 
103,  Davis,  California  95616. 
FOR  FURTHER  INFORMATION  CONTACT:  Mae 
Wang,  Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  California  94105- 
3901,  (415)  744-1200. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  September  22, 1993,  the 
Environmental  Protection  Agency  (EPA) 
promulgated  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  for  perchloroethylene  dry 
cleaning  facilities  (see  58  FR  49354), 
which  was  codified  in  40  CFR  Part  63, 
Subpart  M,  "National  Perchloroethylene 
Air  Emission  Standards  for  Dry 
Cleaning  Facilities"  (dry  cleaning 


NESHAP).  On  May  21, 1996,  EPA 
approved  the  California  Air  Resources 
Board's  (GARB)  request  to  implement 
and  enforce  section  93109  of  Title  17  of 
the  California  Code  of  Regulations, 
"Airborne  Toxic  Control  Measure  for 
Emissions  of  Perchloroethylene  from 
Dry  Gleaning  Operations"  (dry  cleaning 
A'TCM),  in  place  of  the  dry  cleaning 
NESHAP  for  area  sources  (see  61  FR 
25397).  This  approval  became  effective 
on  June  20, 1996. 

Thus,  under  Federal  law,  from 
September  22,  1993,  to  June  20,  1996, 
all  dry  cleaning  facilities  located  within 
the  jurisdiction  of  the  Yolo-Solano  Air 
Quality  Management  District 
(YSAQMD)  that  used  perchloroethylene 
were  subject  to  and  required  to  comply 
with  the  dry  cleaning  NESHAP.  Since 
June  20, 1996,  all  such  dry  cleaning 
facilities  that  also  qualify  as  area 
sources  are  subject  to  the  Federally- 
approved  dry  cleaning  ATCM;  major 
sources,  as  defined  by  the  dry  cleaning 
NESHAP,  remain  subject  to  the  dry 
cleaning  NESHAP  and  the  Clean  Air  Act 
(GAA)  Title  V  operating  permit  program. 

On  April  25.  1997,  EPA  received, 
through  GARB,  YSAQMD's  request  for 
approval  to  implement  and  enforce  its 
"Rule  9.7:  Perchloroethylene  Dry 
Gleaning  Operations"  (Rule  9.7),  as  the 
Federally-enforceable  standard  for  area 
sources  under  YSAQMD's  jurisdiction. 
YSAQMD's  request,  however,  does  not 
include  the  authority  to  determine 
equivalent  emission  control  technology 
for  dry  cleaning  facilities  in  place  of  40 
CFR  63.325.  On  November  14,  1997, 
YSAQMD  withdrew  its  request  to  make 
revisions  to  Rule  9.7.  YSAQMD 
subsequently  revised  Rule  9.7  on 
November  13,  1998,  and  resubmitted  the 
rule  on  December  21, 1998,  for  EPA's 
approval. 

II.  EPA  Action 

A.  YSAQMD's  Dry  Cleaning  Rule 

Under  GAA  section  112(1),  EPA  may 
approve  state  or  local  rules  or  programs 
to  be  implemented  and  enforced  in 
place  of  certain  otherwise  applicable 
GAA  section  112  Federal  rules,  emission 
standards,  or  requirements.  The  Federal 
regulations  governing  EPA's  approval  of 
state  and  local  rules  or  programs  under 
section  112(1)  are  located  at  40  CFR  part 
63,  Subpart  E  (see  58  FR  62262,  dated 
November  26, 1993).  Under  these 
regulations,  a  local  air  pollution  control 
agency  has  the  option  to  request  EPA's 
approval  to  substitute  a  local  rule  for  the 
applicable  Federal  rule.  Upon  approval, 
the  local  agency  is  given  the  authority 
to  implement  and  enforce  its  rule  in 


Federal  Register/ Vol.  64,  No.  18 /Thursday,  January  28,  1999 /Rules  and  Regulations  4299 


place  of  the  otherwise  applicable 
Federal  rule.  To  receive  EPA  approval 
using  this  option,  the  requirements  of  40 
CFR  63.91  and  63.93  must  be  met. 

After  reviewing  the  request  for 
approval  of  YSAQMDs  Rule  9.7.  EPA 
has  determined  that  this  request  meets 
all  the  requirements  necessary  to  qualify 
for  approval  under  CAA  section  112(1) 
and  40  CFR  63.91  and  63.93. 
Accordingly,  with  the  exception  of  the 
dry  cleaning  NESHAP  provisions 
discussed  in  sections  II.A.l  and  n.A.2 
below,  as  of  the  effective  date  of  this 
action,  YSAQMD's  Rule  9.7  is  the 
Federally-enforceable  standard  for  area 
soiuces  under  YSAQMD's  jurisdiction. 
This  rule  will  be  enforceable  by  the  EPA 
and  citizens  imder  the  CAA.  Although 
YSAQMD  now  has  primary 
implementation  and  enforcement 
responsibiUty,  EPA  retains  the  right, 
pursuant  to  CAA  section  112(1)(7),  to 
enforce  any  applicable  emission 
standard  or  requirement  under  CAA 
section  112. 

1.  Major  Dry  Cleaning  Sources 

Under  the  dry  cleaning  NESHAP,  dry 
cleaning  facilities  are  divided  between 
major  sources  and  area  sources. 
YSAQMD's  request  for  approval 
included  only  those  provisions  of  the 
dry  cleaning  NESHAP  that  apply  to  area 
sources.  Thus,  dry  cleaning  facilities 
using  perchloroethylene  that  qualify  as 
major  sources,  as  defined  by  the  dry 
cleaning  NESHAP,  remain  subject  to  the 
dry  cleaning  NESHAP  and  the  CAA 
Title  V  operating  permit  program. 

2.  Authority  To  Determine  Equivalent 
Emission  Control  Technology  for  Dry 
Cleaning  Facilities 

Under  the  dry  cleaning  NESHAP,vany 
person  may  petition  the  EPA 
Administrator  for  a  determination  that 
the  use  of  certain  equipment  or 
procedures  is  equivalent  to  the 
standards  contained  in  the  dry  cleaning 
NESHAP  [see  40  CFR  63.325).  hi  its 
request,  YSAQMD  did  not  seek  approval 
for  the  provisions  in  Rule  9.7  that  would 
allow  for  the  use  of  alternative  emission 
control  technology  without  previous 
approval  from  EPA  (i.e..  Rule  9.7 
sections  216,  301.3.a(v),  301.3.b(ii)(c), 
and  502).  A  soiut:e  seeking  permission 
to  use  an  alternative  means  of  emission 
limitation  imder  CAA  section  112(h)(3) 
must  receive  approval,  after  notice  and 
opportunity  for  comment,  from  EPA 
before  using  such  alternative  means  of 
emission  limitation  for  the  purpose  of 
complying  with  CAA  section  112. 


B.  California's  Authorities  To 
Implement  and  Enforce  CAA  Section 
112  Standards 

1.  Penalty  Authorities 

As  part  of  its  request  for  approval  of 
the  dry  cleaning  ATCM,  CARB 
submitted  a  finding  by  California's 
Attorney  General  stating  that  "State  law 
provides  civil  and  criminal  enforcement 
authority  consistent  with  (40  CFR] 
63.91(b)(l)(i),  63.91(b)(6)(i),  and  70.11. 
including  authority  to  recover  penalties 
and  fines  in  a  maximum  amount  of  not 
less  than  $10,000  per  day  per  violation 
*  *   •"  [emphasis  added].  In  accordance 
with  this  finding,  EPA  imderstands  that 
the  California  Attorney  General 
interprets  section  39674  and  the 
applicable  sections  of  Division  26,  Part 
4,  Chapter  4,  Article  3  ("Penalties")  of 
the  California  Health  and  Safety  Code  as 
allowing  the  collection  of  penalties  for 
multiple  violations  per  day.  In  addition, 
EPA  also  understands  that  the  CaUfomia 
Attorney  General  interprets  section 
42400(c)(2)  of  the  California  Health  and 
Safety  Code  as  allowing  for,  among 
other  things,  criminal  penalties  for 
knowingly  rendering  inaccurate  any 
monitoring  method  required  by  a  toxic 
air  contaminant  rule,  regulation,  or 
permit. 

As  stated  in  section  II.A  above,  EPA 
retains  the  right,  pursuant  to  CAA 
section  112(1)(7),  to  enforce  any 
applicable  emission  standard  or 
requirement  under  CAA  section  112, 
including  the  authority  to  seek  civil  and 
criminal  penalties  up  to  the  maximimi 
amounts  specified  in  CAA  section  113. 

2.  Vfuiances 

Division  26,  Part  4,  Chapter  4,  Articles 
2  and  2.5  of  the  California  Health  and 
Safety  Code  provide  for  the  granting  of 
variances  under  certain  circumstances. 
EPA  regards  these  provisions  as  wholly 
external  to  YSAQMD's  request  for 
approval  to  implement  and  enforce  a 
CAA  section  112  program  or  rule  and, 
consequently,  is  proposing  to  take  no 
action  on  these  provisions  of  state  or 
local  law.  EPA  does  not  recognize  the 
ability  of  a  state  or  local  agency  who  has 
received  delegation  of  a  CAA  section 
112  program  or  rule  to  grant  relief  from 
the  duty  to  comply  with  such  Federally- 
enforceable  program  or  rule,  except 
where  such  relief  is  granted  in 
accordance  with  procedures  allowed 
under  CAA  section  112.  As  stated 
above,  EPA  retains  the  right,  pursuant  to 
CAA  section  112(1)(7).  and  citizens 
retain  the  right,  pursuant  to  CAA 
section  304,  to  enforce  any  applicable 
emission  standard  or  requirement  under 
CAA  section  112. 


Similarly,  section  39666(f)  of  the 
CaUfomia  Health  and  Safety  Code 
allows  local  agencies  to  approve 
alternative  methods  from  those  required 
in  the  ATCMs,  but  only  as  long  as  such 
approvals  are  consistent  with  the  CAA. 
As  mentioned  in  section  II.A.2  above,  a 
source  seeking  permission  to  use  an 
alternative  means  of  emission  Umitation 
under  CAA  section  112  must  also 
receive  approval,  after  notice  and 
opportunity  for  conunent,  from  EPA 
before  using  such  alternative  means  of 
emission  limitation  for  the  purpose  of 
complying  with  CAA  section  112. 

m.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  (E.O.)  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  12875 

Under  E.O.  12875.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
govermnents.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  Accordingly,  the 
requirements  of  section  1(a)  of  E.O. 
12875  do  not  apply  to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  bc'ieve  may  have  a 
disproportionate  effeci  on  children.  If 
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the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  nealth  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  th  $  planned  regulation  is 
preferable  to  ot  ler  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  t  le  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Older  13084 

Under  E.O.  1 J084.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  sigfiificantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  go/emments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  govern!  tient  provides  the  funds 
necessary  to  pa  !  the  direct  compliance 
costs  incurred  1  y  the  tribai 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Manaj  ement  and  Budget,  in  a 
separately  iden  ified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EP  A's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concern  s,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  iPA  to  develop  an 
effective  process  permitting  elected  and 
other  representiitives  of  Indian  tribal 
governments  "tb  provide  meaningful 
and  timely  inpi  t  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities. 

Today's  rule  does  not  significantly  or 
uniquely  affect  he  communities  of 
Indian  tribal  go  ^emments.  Accordingly 
the  requiremeni  s  of  section  3(b)  of  E.O 
13084  do  not  aj  ply  to  this  rule 
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requirements,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate,  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
(hat  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  29, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 


not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)).    . 

List  of  Subjects  in  40  CFR  Part  63 

Administrative  practice  and 
procedure.  Air  pollution  control, 
Hazardous  substances.  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Authority:  This  action  is  issued  under  the 
authority  of  section  112  of  the  Clean  Air  Act, 
as  amended,  42  U.S.C.  section  7412. 

Dated:  January  11. 1999. 
Felicia  Marcus, 
Regional  Administrator,  Region  IX. 

Title  40,  chapter  I,  part  63  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  63— [AMENDED] 

1.  The  authority  citation  for  Part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Section  63.14  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

§63.14    Incorporation  by  Reference 

***** 

(d)  *  *   * 

(1)  California  Regulatory 
Requirements  Applicable  to  the  Air 
Toxics  Program,  January  5,  1999,  IBR 
approved  for  §63.99(a)(5)(ii)  of  subpart 
E  of  this  part. 

Subpart  E— Approval  of  State 
Programs  and  Delegation  of  Federal 
Authorities 

3.  Section  63.99  is  amended  by 
revising  paragraph  (a)(5)(ii)  introductory 
text,  revising  paragraph  (a)(5)(ii)(A) 
introductory  text,  revising  the  first 
sentence  of  paragraph  (a)(5)(ii)(A)(l)(y), 
revising  the  first  sentence  of  paragraph 
(a)(5)(ii)(B)(l)(/s),  and  adding  paragraph 
(a)(5)(ii)(D),  to  read  as  follows: 

§  63.99    Delegated  Federal  Authorities 

(a)  *  *   * 

(5)*   *   * 

(ii)  Affected  sources  must  comply 
with  the  California  Regulatory 
Requirements  Applicable  to  the  Air 
Toxics  Program,  January  5, 1999 
(incorporated  by  reference  as  specified 
in  §  63.14)  as  described  as  follows: 

(A)  The  material  incorporated  in 
Chapter  1  of  the  California  Regulatory 
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Requirements  Applicable  to  the  Air 
Toxics  Program  (California  Code  of 
Regulations  Title  17,  section  93109) 
pertains  to  the  perchloroethylene  dry 
cleaning  source  category  in  the  State  of 
CaUfomia.  and  has  been  approved 
under  the  procedures  in  §  63.93  to  be 
implemented  and  enforced  in  place  of 
subpart  M — National  Perchloroethylene 
Air  Emission  Standards  for  Dry 
Cleaning  Facilities,  as  it  appUes  to  area 
sources  only,  as  defined  in  §  63.320(h). 

[!)*  *  * 

(i)  California  is  not  delegated  the 
Administrator's  authority  to  implement 
and  enforce  California  Code  of 
Regulations  Title  17,  section  93109,  in 
lieu  of  those  provisions  of  subpart  M 
which  apply  to  major  sources,  as 
defined  in  §  63.320(g).  *  *  * 

(ij)  *  *   * 

(B)  *  *  • 

(i)  Stui  Luis  Obispo  County  Air 
Pollution  Control  District  is  not 
delegated  the  Administrator's  authority 
to  implement  and  enforce  Rule  432  in 
lieu  of  those  provisions  of  subpart  M 
which  apply  to  major  sources  as  defined 
in  §63.320^).  *   *   * 

Ui)  *  *  * 

(O*  •  • 

(D)  The  material  incorporated  in 
Chapter  4  of  the  California  Regulatory 
Requirements  Applicable  to  the  Air 
Toxics  Program  (Yolo-Solano  Air 
QuaUty  Management  District  Rule  9.7) 
pertains  to  the  perchloroethylene  dry 
cleaning  source  category  in  the  Yolo- 
Solano  Air  Quality  Management 
District,  and  has  been  approved  under 
the  procedures  in  §63.93  to  be 
implemented  and  enforced  in  place  of 
subpart  M — National  Perchloroethylene 
Air  Emission  Standards  for  Dry 
Cleaning  Facilities,  as  it  appUes  to  area 
sources  only,  as  defined  in  §  63.320(h). 

[1)  Authorities  not  delegated. 

(i)  Yolo-Solano  Air  QusJity 
Management  District  is  not  delegated 
the  Administrator's  authority  to 
implement  and  enforce  Rule  9.7  in  lieu 
of  those  provisions  of  subpart  M  which 
apply  to  major  sources,  as  defined  in 
§  63.320(g).  Dry  cleaning  facilities 
which  are  major  soiux:es  remain  subject 
to  subpart  M. 

{ii)  Yolo-Solano  Air  Quality 
Management  District  is  not  delegated 
the  Administrator's  authority  of  §  63.325 
to  determine  equivalency  of  emissions 
control  technologies.  Any  source 
seeking  permission  to  use  an  alternative 
means  of  emission  limitation,  under 
sections  216,  301.3.a(v),  301.3.b(ii)(c), 
and  502  of  Rule  9.7,  must  also  receive 
approval  fi-om  the  Administrator  before 
using  such  alternative  means  of 


emission  Umitation  for  the  piupose  of 
complying  with  section  112. 

•        •        *        • 

[FR  Doc.  99-1910  Filed  1-27-99;  8:45  am) 
BILLMQCOOE  6660-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
(OPP-300778;  FPL  6053-8] 
RIN  2070-nAB78 

Diflufenzopyr;  Pesticide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  combined  residues  of 
diflufenzopyr,  2-(l-(((3,5- 
difluorophenylaminojcarbonyl)- 
hydrazono]ethyl)-3-pyridinecarboxylic 
acid,  and  its  metabolites  convertible  to 
Ml  (8-methylpyrido(2,3-(/]pyridazin- 
5(6H)-one)  in  or  on  field  com  stover, 
forage  and  grain.  BASF  Corporation 
requested  this  tolerance  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quahty  Protection  Act  of  1996  (Pub.  L. 
104-170). 

DATES:  This  regulation  is  effective 
January  28, 1999.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  March  29,  1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-300778], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  £md  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300778],  must  also  be  submitted  to: 
PubUc  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwry.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 


sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or         X 
ASCII  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300778].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depositor}'  Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joaxme  I.  Miller,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  305-6224;  e-mail: 
miller.joanne@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  21,  1997, 
(62  FR  62304)  (FRL  5755-4),  EPA. 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(e) 
announcing  the  filing  of  a  pesticide 
petition  (PP)  for  tolerance  by  BASF 
Corporation,  P.O.  Box  13528,  Research 
Triangle  Park,  North  CaroUna  27709. 
This  notice  included  a  summary  of  the 
petition  prepared  by  BASF  Corporation, 
the  registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing 
tolerances  for  combined  residues  of  the 
herbicide  diflufenzopyr.  2-(l-(([3.5- 
difluorophenylaminojcarbonyl)- 
hydrazono]ethyl)-3-pyridinecarboxyUc 
acid,  and  its  metabolites  convertible  to 
Ml.  (8-methylpyrido|2.3-£/]pyridazin- 
5{6H)-one).  in  or  on  field  com  fodder 
(stover),  forage  and  grain  at  0.05  part  per . 
million  (ppm).  Note  that  the  scientific 
assessments  relevant  to  establishing 
these  tolerances  for  diflufenzopyr  were 
conducted  jointly  between  EPA  and  the 
Pest  Management  Regulatory  Agency 
(PMRA)  of  Canada  as  a  project  under  the 
North  American  Free  Trade  Agreement 
(NAFTA)  and  the  Canadian  United 
States  Trade  Agreement  (CUSTA). 
Diflufenzopyr  qualified  as  a  candidate 
for  such  a  program  due  to  its 
classification  as  a  reduced  risk 
pesticide. 
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I.  Risk  AssoBsment  and  Statutory 
Findings 

Section  4C)8(b){2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  f^r  a  pesticide  chemical 
residue  in  ot'  on  a  food)  only  if  EPA 
determines  ihat  the  tolerance  is  "safe." 
Section  408lb)(2)(A)(ii)  defines  "safe"'  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  e?q}osure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  thl^ough  drinking  water  and  in 
residential  $ettings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C]|  requires  EPA  to  give  special 
consideration  to  exposiue  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  th|t  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue."     i 

EPA  performs  a  number  of  analyses  to 
determine  tlie  risks  from  aggregate 
exposure  toi pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  Final  Rule 
on  Bifenthrin  Pesticide  Tolerances, 
November  ^6.  1997,  (62  FR  62961)  (FRL 
5754-7). 

n.  Aggregate  Risk  Assessment  and 
Determination  of  Safiety 

Consisteiit  with  section  408(b)(2)(D), 
EPA  has  re\|iewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  suificient  data  to  assess  the 
hazards  of  diflufenzopyr  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
tolerances  fbr  combined  residues  of 
diflufenzopyr,  2-(l-(((3,5- 
difluorophanylamino] 
carbonyl)h)|drazono)ethyl)-3- 
pyridinecaipoxylic  acid,  and  its 
metabolites, convertible  to  Ml,  (8- 
methylpyri^o(2,3-d]pyridazin-5{6H)- 
one)  on  fielti  com  stover,  forage  and 
grain  at  0.0$  ppm.  EPA's  assessment  of 
the  dietary  Exposures  and  risks 
associated  with  establishing  the 
tolerance  fqllows. 

A.  ToxicoJa^cal  Profile 

EPA  has  f  valuated  the  available 
toxicity  datti  and  considered  its  validity, 
completen^s,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  h  uman  risk.  EPA  has  also 
considered  available  information 


concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  diflufenzopyr  are 
discussed  below. 

1.  Acute  toxicology  studies  place 
technical-grade  diflufenzopyr  in 
Toxicity  Category  III  or  IV  for  all  routes 
of  exposure.  It  is  not  a  dermal  sensitizer. 

2.  m  a  subchronic  feeding  study  in 
rats,  male  and  female  Wistar  rats  were 
fed  test  diets  containing  technical 
diflufenzopyr,  purity  96%,  at  dose 
levels  of  0,  1,000,  5,000,  10,000  and 
20,000  ppm  (equal  to  0,  60.8,  352,  725 
and  1,513  milligram/kilogram  body 
weight/day  (mg/kg  bw/day)  for  males, 
and  0,  72.8,  431,  890  and  1,750  mg/kg 
bw/day  for  females)  for  a  period  of  13 
weeks,  10  rats  per  sex  per  group.  An 
additional  10  rats  per  sex  were  assigned 
to  the  0  and  20,000  ppm  groups  for  a  4- 
week  recovery  period  following 
treatment.  The  no  observed  adverse 
effect  level  (NOAEL)  was  set  at  5,000 
ppm  (equal  to  352  mg/kg  bw/day  for 
males,  and  431  mg/kg  bw/day  for 
females)  based  on  lower  mean  body 
weight  gain  and  decreased  food 
efficiency  in  the  10,000  and  20,000  ppm 
groups,  both  sexes.  Additional  findings 
were  decreased  food  intake  (20,000 
ppm,  males  only);  slight  increases  in 
cholesterol  (20,000  ppm,  both  sexes, 
and  10,000  ppm,  males  only)  and  ALAT 
(10,000  and  20,000  ppm,  both  sexes); 
and  slightly  lower  chloride  (20,000 
ppm,  both  sexes).  Histopathological 
findings  were  an  increased  incidence  of 
foamy  macrophages  in  the  lungs  in  the 
10,000  and  20,000  ppm  groups,  both 
sexes,  and  testicular  atrophy  in  the 
20,000  ppm  group.  Following  the  4- 
week  recovery  period,  the  only 
treatment-related  effects  which  showed 
partial  or  no  evidence  of  recovery  were 
foamy  macrophages  in  the  liuigs  and 
testicular  atrophy. 

3.  In  a  13-week  feeding  study,  male 
and  female  CD-I  mice  were  fed  test 
diets  containing  technical 
diflufenzopyr,  piuity  97.1%,  at  dietary 
concentrations  of  0,  350;  1,750,  3.500 
and  7,000  ppm  (equal  to  0,  58,  287,  613 
and  1,225  mg/kg  bw/day  for  males,  and 
0,  84,  369,  787  and  1,605  mg/kg  bw/day 
for  females)  for  a  period  of  13  weeks,  10 
mice  per  sex  per  group.  The  NOAEL 
was  determined  to  be  7,000  ppm  (equal 
to  1,225  mg/kg  bw/day  for  males  and 
1,605  mg/kg  bw/day  for  females)  since 
there  were  no  treatment-related  effects 
observed  in  male  or  female  mice  at  any 
dose  level  tested. 

4.  In  a  subchronic  toxicity  study  in 
dogs,  diflufenzopyr  (98%  a.i.)  was 
administered  to  beagle  dogs  (4/sex/dose) 
by  feeding  at  dose  levels  of  0, 1,500, 


10,000,  or  30,000  ppm  (0,  58,  403,  or 
1,131  mg/kg/day  for  males;  0,  59,  424, 
or  1,172  mg/kg/day  for  females)  for  13 
weeks.  The  lowest  adverse  effect  level 
(LOAEL)  for  this  study  is  10,000  ppm 
(403  mg/kg/day  in  males  and  424  mg/ 
kg/day  in  females),  based  on  the 
occurrence  of  erythroid  hyperplasia  in 
the  bone  marrow,  extramedullary 
hemopoiesis  in  the  liver,  and 
hemosiderin  deposits  in  Kupffer  cells. 
The  NOAEL  is  1,500  ppm  (58  mg/kg/ 
day  in  males  and  59  mg/kg/day  in 
females). 

5.  In  the  subchronic  dermal  toxicity 
study,  technical  diflufenzopyr,  purity 
96.4%,  was  moistened  with  distilled 
water  and  administered  by  dermal 
application  to  male  and  female  New 
Ziealand  White  rabbits,  5/sex/dose,  at 
dose  levels  of  0,  100.  300  and  1,000  mg/ 
kg  bw  per  application.  Duration  of 
application  was  6  hoiu^  a  day,  daily  for 
21  to  24  consecutive  days.  The  NOAEL 
for  systemic  toxicity  was  determined  to 
be  1,000  mg/kg  bw/day,  since  there 
were  no  apparent  signs  of  treatment- 
related  systemic  effects  observed  in 
male  or  female  rabbits  at  any  dose  level 
tested.  A  NOAEL  for  dermal  effects 
could  not  be  determined  since  local 
dermal  irritation  was  observed  at  all 
dose  levels  tested  (there  were  no 
corresponding  findings  upon 
histopathological  examination). 

6.  m  a  chronic  toxicity  study  in  dogs, 
diflufenzopyr  (98.1%  a.i.)  was 
administered  to  beagle  dogs  (4/sex/dose) 
by  feeding  at  dose  levels  of  0,  750, 
7,500,  or  15,000  ppm  (0,  26,  299,  or  529 
mg/kg/day  for  males;  0,  28,  301,  or  538 
mg/kg/day  for  females)  for  52  weeks. 
The  LOAEL  for  this  study  is  7,500  ppm 
(299  mg/kg/day  for  males  and  301  mg/ 
kg/day  for  females),  based  on  erythroid 
hyperplasia  in  the  bone  marrow  in  bone 
sections,  reticulocytosis,  and  increased 
hemosiderin  deposits  in  the  liver, 
kidneys,  and  spleen.  The  NOAEL  is  750 
ppm  (26  mg/kg/day  for  males  and  28 
mg/kg/day  for  females). 

7.  In  a  mouse  carcinogenicity  study, 
male  and  female  CD-I  mice  were  fed 
test  diets  containing  technical 
diflufenzopyr,  piuity  98.1%,  at  dietary 
concentrations  of  0,  700,  3,500  and 
7,000  ppm  (equal  to  0, 100,  517  and 
1,037  mg/kg  bw/day  for  males,  and  0, 
98,  500  and  1.004  mg/kg  bw/day  for 
females),  60  mice  per  sex  per  group,  for 
a  period  of  78  weeks.  The  NOAEL  for 
systemic  toxicity  was  determined  to  be 
7,000  ppm  (equal  to  1,037  mg/kg  bw/ 
day  for  males  and  1 ,004  mg/kg  bw/day 
for  females).  There  were  no  treatment- 
related  effects  observed  at  any  dose 
level  tested  in  male  rats.  There  was  a 
slight,  but  statistically  significantly 
lower  mean  overall  body  weight  gain  for 
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females  in  the  7,000  ppm  group,  due 
primarily  to  decreased  gain/increased 
weight  loss  during  the  second  year  of 
the  study.  In  the  absence  of  any  other 
treatment-related  findings,  this  was  not 
considered  to  be  an  adverse, 
toxicologically  significant  finding. 
There  was  no  evidence  of  oncogenic 
potential  of  diflufenzopyr  for  male  or 
female  mice  at  any  dose  level  tested. 

8.  In  a  combined  chronic  toxicity/ 
carcinogenicity  study,  male  and  female 
Wistar  rats  were  fed  test  diets 
containing  technical  diflufenzopyr, 
purity  97.1%  to  99.6%,  at  dietary 
concentrations  of  0,  500, 1,500.  5,000 
and  10,000  ppm  (equal  to  0,  22,  69,  236 
and  518  mg/kg  bw/day  for  males,  and  0, 
29,  93,  323  and  697  mg/kg  bw/day  for 
females),  72  rats  per  sex  per  group,  for 

a  period  of  104  weeks.  The  NOAEL  for 
systemic  toxicity  was  set  at  5,000  ppm 
(equal  to  236  mg/kg  bw/day  for  males 
and  323  mg/kg  bw/day  for  females). 
Treatment-related  effects  in  the  10,000 
ppm  group  were  significantly  lower 
body  weight  and  body  weight  gains 
throughout  the  study  period  and 
decreased  food  efficiency.  There  was  no 
evidence  of  oncogenic  potential  of 
diflufenzopyr  at  any  dose  level  tested. 
The  incidences  of  benign  and  malignant 
tumors  were  comparable  between 
control  and  treated  groups. 

9.  In  a  developmental  toxicity  study, 
technical  diflufenzopyr  (98.1%  a.i.)  in 
0.5%  aqueous  methyl  cellulose  was 
administered  by  gavage  to  25  female  Crl: 
CD  BR  VAF/Plus  (Sprague  Dawley)  rats/ 
dose  at  dose  levels  of  0, 100,  300,  or 
1,000  mg/kg/day  from  days  6  through  15 
of  gestation.  The  maternal  NOAEL  is 
300  mg/kg/day  and  the  maternal  LOAEL 
is  1 ,000  mg/kg/day  based  on  decreases 
in  food  consumption  and  weight  gain. 
Developmental  effects,  characterized  as 
significantly  lower  fetal  body  weights  in 
males  (  5%)  and  skeletal  variations, 
exhibited  as  incompletely  ossified  and 
imossified  sternal  centra  and  reduced 
fetal  ossification  sites  for  caudal 
vertebrae,  were  observed  at  1,000  mg/ 
kg/day.  The  developmental  LOAEL  is 
1,000  mg/kg/day,  based  on  decreased 
fetal  body  weights  and  skeletal 
variations.  The  developmental  NOAEL 
is  300  mg/kg/day. 

10.  In  a  developmental  toxicity  study, 
technical  diflufenzopyr  (98.1%  a.i.)  in 
0.5%  aqueous  methyl  cellulose  was 
administered  by  gavage  to  20  female 
New  Zealand  White  Hra:  (NZW)SPF 
rabbits/dose  at  dose  levels  of  0,  30, 100, 
or  300  mg/kg/day  from  days  6  through 
19  of  gestation.  The  maternal  LOAEL  is 
100  mg/kg/day,  based  on  minimal 
reductions  in  body  weight  gain  with  no 
reduction  in  food  consumption  and 
clinical  signs  of  toxicity  (abnormal 


feces).  The  maternal  NOAEL  is  30  mg/ 
kg/day.  Developmental  effects, 
characterized  as  significant  increases 
(p<0.01)  in  the  incidence  of 
supernumerary  thoracic  rib  pair 
ossification  sites  (12.74  vs.  12.54  for 
controls)  occurred  at  the  300  mg/kg/day 
dose.  No  treatment-related 
developmental  effects  were  noted  at  the 
low-  or  mid-doses.  The  developmental 
LOAEL  is  300  mg/kg/day  based  on 
increased  skeletal  variations 
(supernumerary  rib  ossification  sites). 
The  developmental  NOAEL  is  100  mg/ 
kg/day. 

11.  In  a  2-generation  reproduction 
study,  technical  diflufenzopyr  (98.1% 
a.i.)  was  administered  continuously  in 
the  diet  to  26  Wistar  rats/sex/dose  at 
dose  levels  of  0,  500,  2,000  or  8,000 
ppm  in  the  diet  (0,  27.3-42.2.  113.1- 
175.9,  or  466.2-742.0  mg/kg/day).  The 
systemic  LOAEL  is  2,000  ppm  (113.1- 
175.9  mg/kg/day)  based  on  reduced 
body  weight  gain,  increased  food 
consumption,  and  increased  seminal 
vesicle  weights.  The  systemic  NOAEL  is 
500  ppm  (27.3-42.2  mg/kg/day).  The 
reproductive  LOAEL  is  8.000  ppm 
(466.2-742.0  mg/kg/day)  based  on  lower 
live  birth  and  viability  indices,  total  pre- 
perinatal  loss,  reduced  body  weights 
and  body  weight  gain  during  lactation, 

a  higher  proportion  of  runts,  and  a 
higher  percentage  of  offspring  with  no 
milk  in  the  stomach.  The  reproductive 
NOAEL  is  2,000  ppm  (113.1-175.9  mg/ 
kg/day). 

12.  In  an  acute  neurotoxicity  study, 
diflufenzopyr  (96.4%  a.i.)  was 
administered  by  gavage  to  Crl:GD  BR 
rats  (10/sex/group)  at  dose  levels  of  0, 
125,  500  or  2,000  mg/kg.  The  rats  were 
evaluated  for  reactions  in  functional 
observations  and  motor  activity 
measurements  at  3  hours,  7  days,  and  14 
days  postdosing.  Histopathological 
evaluation  on  the  brain  and  peripheral 
nerves  was  assessed  after  day  14. 
Diflufenzopyr  had  no  definite  impact  on 
neurotoxic  responses,  although  a  few 
abnormalities  were  observed  in  the 
functional  battery  on  the  day  of  dosing. 
A  decrease  in  immediate  righting 
responses  that  was  observed  in  several 
males  in  all  treatment  groups  was  not 
concentration-dependent.  Nasal  staining 
was  observed  in  more  rats  in  the  2,000 
mg/kg  treatment  groups  (6  males;  3 
females),  but  was  not  considered  a 
definite  or  significant  response  to 
treatment.  Lower  mean  brain  weights  in 
all  female  treatment  groups  lacked 
associated  macroscopic  and  microscopic 
histopathological  changes,  and  were 
only  4-5%  lower  than  the  control  brain 
weight.  Mean  locomotor  activities  for 
the  2,000  mg/kg  female  treatment 
groups  were  decreased  on  Days  7  (- 


27%,  p  <  0.05)  and  14  (-15%,  not 
significant)  after  dosing,  but  the  pattern 
of  activity  for  the  individual  animals 
was  similar  to  the  individual  controls 
over  time.  There  were  no  definite 
treatment-related  differences  in  body 
weights  or  food  consumption  in  any  of 
the  treatment  groups.  There  was  no 
evidence  of  treatment-related 
neuropathology  in  the  2.000  mg/kg 
treatment  group.  A  LOAEL  was  not 
established.  The  NOAEL  for  acute 
neurotoxicity  is  2,000  mg/kg  (the  limit 
dose). 

13.  In  a  subchronic  neurotoxicity 
study,  diflufenzopyr  (96.4%  a.i.)  was 
administered  in  the  diet  to  Crl:  CD  BR 
rats  (10/sex/group)  at  dose  levels  of  0, 
25,  75  or  1,000  mg/kg/day  for  13  weeks. 
The  rats  were  evaluated  for  reactions  in 
functional  observations  and  motor 
activity  testing  at  4  hours  and  during 
weeks  4,  8  and  13  of  treatment.  No 
treatment-related  neurotoxicological 
effects  were  observed  at  any  treatment 
level.  A  LOAEL  for  neurotoxicological 
effects  was  not  established;  the  NOAEL 
was  1 ,000  mg/kg/day  for  both  sexes. 
Treatment-related  toxic  effects  were 
observed  at  the  1,000  mg/kg/day 
treatment  level.  The  toxicological 
LOAEL  for  this  study  is  1.000  mg/kg/ 
day,  based  on  decreased  body  weight 
gains  for  both  sexes.  The  toxicological 
NOAEL  is  75  mg/kc/day. 

14.  In  a  microDial  mutagenicity  assay. 
Salmonella  typhimurium  strains  TA98, 
TAIOO.  TA1535,  TA1537,  and  TA1538 
were  exposed  to  diflufenzopyr  (97.1%) 
in  DMSO  at  concentrations  of  333.  667, 
1,000.  3,330,  6,670  and  10,000  ^g/plate 
in  the  presence  and  absence  of 
mammalian  metabolic  activation. 
Diflufenzopyr  (97.1%)  was  tested  to 
twice  the  limit  concentration  of  5,000 
^g/plate  and  cytotoxicity  was  observed 
at  6,670  and  10,000  pig/plate  in  the 
absence  of  activation  (-S9)  but  not  in  its 
presence  (+S9).  The  positive  controls 
induced  the  appropriate  responses  in 
the  corresponding  strains.  There  was  no 
evidence  that  the  test  article  induced 
mutant  colonies  over  background. 

15.  In  a  mammalian  cell  gene 
mutation  assay  at  the  thymidine  kinase 
locus,  heterozygous  L5178Y  (TK  +/-) 
mouse  lymphoma  cells  cultured  in  vitro 
were  exposed  in  independent  repeat 
assays  to  diflufenzopyr  technical  (97.1% 
a.i.)  in  dimethyl  sulfoxide  at  dose  levels 
ranging  from  0.05  to  3.0  mg/mL  (50  to 
3.000  Mg/mL)  in  the  presence  and 
absence  of  S9  mammalian  metabolic 
activation  in  the  first  trial,  and  0.05  to 
2.0  mg/mL  (50  to  2,000  Mg/mL)  in  the 
second.  Diflufenzopyr  was  tested  up  to 
cytotoxic  dose  levels  and  mutation 
frequencies  were  det  Trained  for  dose 
levels  selected  on  the  basis  of  relative 
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growth.  Although  initially  declared 
positive  by  the  then  study  director, 
appUcationlof  more  recent  criteria  for 
mutagenic  tesponses  has  rendered  the 
test  article  iiegative  for  forward  gene 
mutation  ad  the  TK  locus  in  mouse 
L5178Y  cells  in  the  presence  and 
absence  of  S9  activation.  The  positive 
controls  induced  the  appropriate 
responses.  | 

16.  In  an  in  vivo  mouse  bone  marrow 
micronucleus  assay,  groups  of  15  male 
and  female  ICR  mice  were  dosed  by  oral 
gavage  with  diflufenzopyr  (technical, 
97.1%)  in  im  oil  at  500, 1.667,  and 
5,000  mg/k|.  Bone  marrow  cells  were 
harvested  at  24,  48,  or  72  hours  and 
scored  for  inicronucleated 
polychromatic  erythrocytes  (MPCEs). 
No  mortalities  or  adverse  clinical  signs 
were  observed  at  any  dose  including  the 
limit  dose  df  5,000  mg/kg,  and  there 
were  no  changes  in  the  PCE/NCE  ratios 
(an  indirect  meas\ue  of  cytotoxicity). 
The  positive  control  induced  significant 
increases  in  MPCEs,  also  in  the  absence 
of  any  targ^  cell  cytotoxicity.  No 
significant  increase  in  the  frequency  of 
N^'CEs  in  hone  marrow  cells  after  any 
treatment  t^e  were  recorded;  therefore, 
the  test  article  is  considered  negative  in 
this  microniucleus  assay. 

17.  In  an  unscheduled  DNA  synthesis 
assay,  primary  rat  hepatocyte  cultures 
were  exposed  to  diflufenzopyr  (97.1% 
a.i.)  in  dimithylsulfoxide  (DMSO)  at  15 
concentratipns  ranging  from  0.0250  to 
1,000  ng/mt  in  the  presence  of  lOjiCi/ 
mP  HtdR  (42  Ci/ramole)  for 
approximatjely  19  hours.  Mutagenicity, 
as  measured  by  unscheduled  DNA 
synthesis  (UDS),  was  determined  for  6 
concentrations  selected  on  the  basis  of 
cytotoxicity.  The  concentrations 
selected  w^  5.00. 10.0.  25.0.  50.0. 100, 
and  250  \iglmL.  The  highest 
concentration  selected  for  UDS 
evaluation,  1250  ^g/mL,  was  moderately 
toxic  (50.8%  survival).  There  was  no 
evidence  that  imscheduled  DNA 
synthesis,  as  determined  by  radioactive 
tracer  procedures  (nuclear  silver  grain 
counts)  wai  induced.  The  positive 
control  induced  the  appropriate 
response. 

18.  In  a  rtt  metabolism  study. 
(phenyl-U-«*C)  or  (pyridinyl-4,6-''H:) 
diflufenzopyr  was  administered  to  five 
Wistar  rats/sex/dose  group  as  a  single 
intravenous  dose  at  1  mg/kg/day,  a 
single  oral  dose  (gavage)  at  10  or  1,000 
mg/kg  or  a  single  dose  at  10  mg/kg 
following  ai  14-day  pretreatment  with 
unlabeled  diflufenzopyr  at  10  mg/kg. 
Bile-duct  c^nnulated  rats  from  each 
dose  group! were  sacrificed  at  48  hours 
post-dose  (Subgroup  2).  Non-caimulated 
rats  from  e^ch  dose  group  were 
sacrificed  at  72  hours  (Subgroup  1)  or  24 


hours  (Subgroup  3)  post-dose.  (**C) 
Diflufenzopyr  was  only  partially 
absorbed  from  the  GI  tracts  of  orally 
dosed  rats  as  indicated  by  the  levels  of 
excretion  in  urine  and  bile.  In  all  orally 
dosed  groups,  20-44%  of  the  dose  was 
excreted  in  the  urine  and  3-11%  was 
excreted  in  the  bile.  In  contrast, 
intravenously  dosed  rats  excreted  61- 
89%  of  the  dose  in  urine  and  4-19%  of 
the  dose  in  bile.  For  all  orally  dosed 
groups,  the  level  of  absorption  was 
similar  between  sexes.  Dose  level  and 
pretreatment  had  Uttle  effect  on  the 
proportion  of  the  dose  excreted  in  urine 
following  oral  administration. 
Enterohepatic  circulation  plays  a  role  in 
the  elimination  of  '<]  diflufenzopyr  in 
rats.  3-19%  of  the  dose  was  recovered 
in  the  bile  of  all  dose  groups.  Within  72 
hours  of  dosing,  intravenously-dosed 
rats  excreted  the  majority  of 
radioactivity  in  urine  (61-89%), 
whereas  oraJly-dosed  rats  excreted  most 
of  the  radioactivity  in  feces  (49-79%), 
regardless  of  radiolabel  or  sex. 
Pretreatment  did  not  appear  to  affect  the 
pattern  of  excretion.  Bile-cannulated 
rats  excreted  lesser  amounts  in  feces 
compared  to  non-cannulated  rats;  3- 
19%  of  the  dose  was  excreted  in  bile. 
The  estimated  half-Uves  of  radiocarbon 
eliminated  in  mine  and  feces  was  5.3- 
6.9  hoiu^  for  all  single  intravenous  and 
oral  dose  groups,  and  7.7-10.8  hours  for 
all  repeat  oral  dose  groups.  Total 
radioactive  residues  in  tissues  from  rats 
in  all  dose  groups  were  <3%  of  the 
administered  dose.  Total  tissue  residue 
levels  were  highest  in  rats  sacrificed  at 
24  hours  post-dose;  residue  levels  were 
highest  in  blood,  blood  cell,  and  senun 
for  the  phenyl  label  groups,  and  were 
highest  in  Uver  and  kidney  for  the 
pyridinyl  label  groups.  Blood  residue 
levels  for  all  dose  groups  were  <1%  of 
the  administered  dose  at  all  sampling 
intervals  through  72  hours  post-dose. 
TLC  and  HPLC  analyses  were  conducted 
on  0-72  and  0-48  urine  and  feces 
samples,  and  on  0-48  houi  bile  samples 
from  each  treatment  regimen.  The 
structures  of  the  metaboUtes  were 
confirmed  using  2-D  TLC.  HPLC.  LC/ 
MS,  DIP/MS,  FAB/MS.  and  proton 
NMR.  For  each  dose  group,  the 
metabolic  profile  was  similar  between 
sexes,  except  for  differences  in 
metabolite  levels.  Unchanged 
diflufenzopyr  was  identified  as  the 
major  component  in  urine,  feces,  and 
bile  from  all  dose  groups  using  either 
radiolabel.  Urinary  metabolites 
identified  in  the  '<]-phenyl  labeled 
dose  groups  included:  3,5- 
difluoroaniline  {M2;  aniline)  and  6- 
((3,5-difluorophenyl)  carbomyl)-8- 
methyl-pyrido  (2,3-c/)-5-pyridazinone 


(M5;  carbamoyl  phthalazinone).  Urinary 
metaboUtes  identified  in  the  '*C- 
pyridinyl  labeled  dose  groups  included: 
8-methyl-5-hydroxy-pyrido(2,3-cO- 
pyridazine  (Ml;  phthalazinone); 
carbamoyl  phthalazinone  (M5);  2-acetyl 
nicotinic  acid  (M6;  2-acetyl  nicotinic 
acid);  8-methylpyrido(2,3-d]pyridazine- 
2,5(1H,  6H)-dione  (M9;  2-keto-Ml);  8- 
hydroxymethyl-5(6H)-pyridol2,3- 
djpyridazinone  (MlO;  8-hydroxymethyl- 
Ml);  and,  8-hydroxymethylpyrido(2,3- 
d]pyridazine-2,5(lH,6W)-dione  (M19;  2- 
keto-8-hydroxymethyl-Ml  or  MetaboUte 
E).  Fecal  metaboUtes  identified  in  the 
phenyl  label  groups  included:  methyl  N- 
(3,5-difluorophenyl)carbamate  (M8)  and 
M5.  Fecal  metaboUtes  identified  in  the 
pyridinyl  label  groups  included:  Ml, 
M5,  M6,  M9,  and  MlO.  Besides  parent, 
bile  samples  also  contained  minor 
amoimts  of  M5  (both  labels)  and  Ml 
(pyridinyl  label  only).  The  data  indicate 
that  diflufenzopyr  is  excreted  primarily 
as  unchanged  parent  in  urine,  feces,  and 
bile.  Minor  amounts  of  hydrolysis 
products  (Ml.  M5.  and  M6)  and 
hydroxylation  products  (M9.  MlO.  and 
M19)  were  identified  in  excreta. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  For  acute  dietary 
risk  assessment,  an  acute  Reference 
Dose  (RfD)  of  1.0  mg/kg/day  has  been 
selected,  based  on  the  developmental 
NOAEL  of  100  mg/kg/day  from  the 
Rabbit  Developmental  Study  and  an 
uncertainty  factor  of  100  (lOx  for 
interspecies  differences  and  lOx  for 
intraspecies  variations).  The  endpoint  is 
based  on  developmental  findings 
(increased  skeletal  variations)  in  rabbits 
which  can  be  attributed  to  a  single 
gavage  dose  during  gestation  and  which 
occucrred  at  a  maternally  toxic  dose.  The 
population  subgroup  at  risk  for  this 
developmental  effect  is  females  of  child- 
bearing  age  (13-1-  years).  No  appropriate 
toxicological  endpoint  is  available  in 
the  data  base  for  other  subgroups  of  the 
population  including  infants  and 
children. 

2.  Short  -  and  intermediate  -  term 
toxicity.  Since  there  was  no  observed 
dermal  or  systemic  toxicity  in  a  rabbit 
21-day  dermal  study  with  diflufenzopyr, 
short-  and  intermediate-tenn  toxicity 
endpoints  are  not  beingestabUshed. 

3.  Chronic  toxicity.  H'A  has 
estabUshed  the  RfD  for  diflufenzopyr  at 
0.26  milligrams/kilogram/day  (mg/kg/ 
day).  This  RfD  is  based  on  bone  marrow 
compensated  hemolytic  anemia 
observed  in  the  1-year  dog  feeding  study 
with  a  NOAEL  of  26  mg/kg/day. 

4.  Carcinogenicity.  Based  on  the  lack 
of  evidence  of  carcinogenicity  in  mice 
and  rats  at  doses  that  were  judged  to  be 
adequate  to  assess  the  carcinogenic 


Federal  Register /Vol.  64,  No.  18 /Thursday,  January  28,  1999 /Rules  and  Regulations  4305 


potential,  diflufenzopyr  has  been 
characterized  as  "not  likely"  to  be  a 
human  carcinogen. 

C.  Exposures  and  Risks 

1.  Fmm  food  and  feed  uses.  No 
previous  tolerances  have  been 
established  for  the  combined  residues  of 
diflufenzopyr,  2-(l-(((3,5- 
difluorophenylaminojcarbonyl)- 
hydrazono]ethyl)-3-pyridinecarboxylic 
acid,  and  its  metabolites  convertible  to 
Ml,  (8-methylpyrido[2,3-d]pyridazin- 
5(6H)-one).  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposiu-es  from  diflufenzopyr  as 
follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposiu«.  An  acute 
dietary  risk  assessment  was  performed 
for  diflufenzopyr,  its  metabolites 
characterized  as  Ml,  and  MlO.  The 
analysis  was  conducted  using  the  acute 
RfD  of  1.0  mg/kg/day,  based  on 
developmental  findings  (increased 
skeletal  variations)  observed  in  the 
Rabbit  Developmental  Study.  For  the 
population  subgroup  of  concern, 
females  13  years  and  older,  the 
estimated  95th  percentile  of  exposure  is 
equal  to  0.01%  of  the  acute  RfD.  Thfe 
analysis  is  conservative  since  it  assumes 
that  100%  of  corn-derived  foods  contain 
residues  at  the  tolerance  level  (0.05 
ppm). 

ii.  Chronic  exposure  and  risk.  A 
chronic  dietary  risk  assessment  was 
performed  for  diflufenzopyr,  its 
metabolites  characterized  as  Ml ,  and 
MlO.  The  analysis  used  the  RfD  of  0.26 
mg/kg  bwt/day  and  assumed  that  100,% 
of  corn-derived  foods  contain  residues 
at  the  tolerance  level  (0.05  ppm).  These 
assumptions  result  in  a  Theoretical 
Maximum  Residue  Contribution 
(TMRC)  that  is  less  than  or  equal  to 
0.1%  of  the  RfD  for  the  overall  U.S. 
population  (48  states)  and  all 
population  subgroups. 

2.  From  drinking  water.  There  are  no 
established  Maximum  Contaminant 
Levels  or  health  advisory  levels  for 
residues  of  diflufenzopyr  or  its 
metabolites  in  drinking  water.  EPA  used 
the  SCI-GROW  (Screening 
Concentration  in  Ground  Water)  model 
to  estimate  residues  of  diflufenzopyr  in 
ground  water  and  the  GENEEC  (Generic 
Expected  Environmental  Concentration) 
model  to  estimate  diflufenzopyr  residue 
levels  in  surface  water.  Estimated 
environmental  concentrations  (EECs)  in 
ground  water  reflecting  an  application 
rate  of  0.12  pounds  of  active  ingredient 
per  acre  were  0.006  parts  per  billion 


(ppb)  for  acute  and  chronic  exposure 
scenarios.  EECs  in  surface  water  were 
3.8  ppb  for  acute  exposure  scenarios 
and  1.95  ppb  for  chronic  exposure 
scenarios.  The  computer  generated  EECs 
represent  conservative  estimates  and 
should  be  used  only  for  screening. 

i.  Acute  exposure  and  risk.  EPA  has 
calculated  a  drinking  water  level  of 
comparison  (DWLOC)  for  acute 
exposure  to  diflufenzopyr  in  drinking 
water  for  the  relevant  population 
subgroup,  females  13  -»■  years  of  age. 
THE  DWLOC  is  29,970  ug/L. 

To  calculate  the  DWLCDCs  for  acute 
exposure  relative  to  an  acute  toxicity 
endpoint,  the  acute  dietary  food 
exposure  irom  the  DEEM  (Dietary 
Exposure  Evaluation  Model)  analysis 
was  subtracted  from  the  ratio  of  the 
acute  NOAEL  (used  for  acute  dietary 
assessments)  to  the  acceptable  margin  of 
exposure  (MOE)  for  aggregate  exposure 
to  obtain  the  acceptable  acute  exposure 
to  diflufenzopyr  in  drinking  water. 
DWLOCs  were  then  calculated  using 
default  body  weights  and  drinking  water 
consumption  figures. 

Estimated  maximum  concentrations 
of  diflufenzopyr  in  surface  and  ground 
water  are  3.80  ppb  and  0.006  ppb, 
respectively.  The  estimated  maximum 
concentrations  in  water  are  less  than 
EPA's  level  of  comparison  (29.970  ppb) 
for  diflufenzopyr  residues  in  drinking 
water  as  a  contribution  to  acute 
aggregate  exposure.  Therefore,  taking 
into  account  the  use  proposed  in  this 
action,  EPA  concludes  with  reasonable 
certainty  that  residues  of  diflufenzopyr 
in  drinking  water  (when  considered 
along  with  other  sources  of  exposure  for 
which  EPA  has  reliable  data)  would  not 
result  in  unacceptable  levels  of 
aggregate  human  health  risk  at  this  time. 

ii.  Chronic  exposure  and  risk.  EPA 
has  calculated  drinking  water  levels  of 
comparison  (DWLOCs)  for  chronic 
exposure  to  diflufenzopyr  in  drinking 
water.  For  chronic  (non-cancer) 
exposure  to  diflufenzopyr  in  surface  and 
ground  water,  the  drinking  water  levels 
of  comparison  are  9,100  ug/L  and  2,600 
ug/L  for  the  U.S.  population  and  the 
subgroup  children  (1-6  years  old). 


To  calculate  the  DWLOCs  for  chronic 
(non-cancer)  exposure  relative  to  a 
chronic  toxicity  endpoint,  the  chronic 
dietary  food  exposure  (from  the  DEEM 
analysis)  and  residential  exposure  were 
subtracted  from  the  RfD  to  obtain  the 
acceptable  chronic  (non-cancer) 
exposure  to  diflufenzopyr  in  drinking 
water.  DWLOCs  were  then  calculated 
using  default  body  weights  and  drinking 
water  consumption  figures. 

Estimated  average  concentrations  of 
diflufenzopyr  in  surface  and  ground 


water  are  1.95  ppb  and  0.006  ppb, 
respectively.  The  DWLOCs  are  9,100 
ppb  for  the  U.S.  population  and  2,600 
ppb  for  the  subgroup,  children  (1-6 
years  old).  The  estimated  average 
concentrations  of  diflufenzopyr  in 
surface  and  ground  water  are  less  than 
EPA's  levels  of  comparison  for 
diflufenzopyr  in  drinking  water  as  a 
contribution  to  chronic  aggregate 
exposure. 

3.  From  non-dietary  exposure.  There 
are  no  registered  or  proposed  residential 
uses  for  diflufenzopyr. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
diflufenzopyr  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  diflufenzopyr 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  diflufenzopyr  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  Final  Rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 

D.  Aggregate  FUsks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  For  the  population  ^ 
subgroup  of  concern,  females  13+  years 
old,  the  acute  dietary  (food)  exposure 
does  not  exceed  0.02%  of  the  acute  RfD. 
The  drinking  water  level  of  comparison 
(DWLOC)  for  acute  exposure  to 
diflufenzopyr  residues  is  29,970  ug/L 
for  females  (13+  years).  The  maximum 
concentration  of  diflufenzopyr  in 
drinking  water  (3.80  ug/L)  is  less  than 
EPA's  level  of  comparison  for 
diflufenzopyr  in  drinking  water  as  a 
contribution  to  acute  aggregate 
exposure.  EPA  concludes  with 
reasonable  certainty  that  residues  of 
diflufenzopyr  in  drinking  water  will  not 
contribute  significant' y  to  the  aggregate 
acute  human  health  ri^k  and  that  the 
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acute  aggregate  exposure  from 
diflufenzopyf  in  food  and  water  will  not 
exceed  the  Agency's  level  of  concern  for 
acute  dietary  jexposure. 

2.  Chronic  hsk.  Using  the  TMRC 
exposure  assiimptions  described  above, 
EPA  has  concluded  that  aggregate 
exposure  to  diflufenzopyr  from  food 
will  utihze  lejss  than  0.1%  of  the  RfD  for 
the  U.S.  population.  The  major 
identifiable  subgroup  with  the  highest 
aggregate  exp(osure,  children  1-6  years 
old.  is  "discussed  below."  EPA 
generally  has  no  concern  for  exposures 
below  100%  pf  the  RfD  because  the  RfD 
represents  th^  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  pot  pose  appreciable  risks 
to  human  hedlth.  Despite  the  potential 
for  exposure  jo  diflufenzopyr  in 
drinking  wat*r  and  from  non-dietary, 
non-occupational  exposure.  EPA  does 
not  expect  th^  aggregate  exposure  to 
exceed  100%j  of  the  RfD.  EPA  concludes 
that  there  is  aj  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  c^iflufenzopyr  residues. 

3.  Short-  aid  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  tak^s  into  account  chronic 
dietary  food  $nd  water  (considered  to  be 
a  background  exposure  level]  plus 
indoor  and  oiitdoor  residential 
exposure.  There  are  no  established  or 
proposed  residential  uses  for 
diflufenzopyt.  Therefore,  the  short  and 
intermediate  aggregate  risks  are 
adequately  addressed  by  the  chronic 
aggregate  dietary  risk  assessment. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  I|iflufenzopyr  has  been 
classifiedd  a3  "not  likely"  to  be  a 
human  carcinogen. 

5.  Detenniitation  of  safety.  Based  on 
these  risk  assessments.  EPA  concludes 
that  there  is  9  reasonable  certainty  that 
no  harm  williresult  from  aggregate 
exposure  to  diflufenzopyr  residues. 


E.  Aggregate  j 
Safety  for  Inf 


isks  and  Determination  of 
mts  and  Children 


1.  Safety  factor  for  inf  ants  and 
children —  i.  in  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
diflufenzopyf.  EPA  considered  data 
from  developmental  toxicity  studies  in 
the  rat  and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  elvaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  gestation. 
Reproduction  studies  provide 
information  lelating  to  effects  from 
exposure  to  tne  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 


FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  uncertainty  factor  (usually 
100  for  combined  inter-  and  intra- 
species  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

H.  Pre-  and  post-natal  sensitivity. 
There  is  no  indication  of  increased 
sensitivity  of  rats  or  rabbits  to  in  utero 
and/or  early  postnatal  exposiue  to 
diflufenzopyr  in  the  developmental  and 
reproductive  toxicity  studies. 

lii.  Conclusion.  There  is  a  complete 
toxicity  database  for  diflufenzopyr  and 
exposure  data  is  complete  or  is 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  Taking 
into  accoimt  the  completeness  of  the 
database  and  -the  toxicity  data  regarding 
pre-  and  post-natal  sensitivity.  EPA 
concludes,  based  on  reliable  data,  that 
use  of  the  standard  margin  of  safety  will 
be  safe  for  infants  and  children  without 
addition  of  another  tenfold  factor. 

2.  Acute  risk.  No  appropriate  acute 
toxicological  endpoint  has  been 
identified  for  infants  and  children. 

3.  Chronic  risk.  Using  the  exposure 
assumptions  described  above,  EPA  has 
concluded  that  aggregate  exposure  to 
diflufenzopyr  from  food  will  utilize 
0.1%  of  the  RfD  for  infants  and 
children.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health, 
despite  the  potential  for  exposure  to 
diflufenzop)rr  in  drinking  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  RfD. 

4.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
diflufenzopyr  residues. 


III.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  nature  of  the  residue  in  plants 
(field  com)  and  animals  is  understood. 
In  field  com,  the  urea  bond  is  cleaved 
to  yield  metabolites  containing  a  new 
bicyclic  ring  system.  No  diflufenzopyr 
was  detected  in  any  of  the  com 
matrices;  metabolites  comprising  >10% 
total  radioactive  residue  (TRR)  include 
Ml  (8-methylpyrido(2,3-£/]pyridazin- 
5(6H)-one).  MlO  (8-hydroxymethyl- 
5(6H)-pyrido(2,3-£/)pyridazone)  and  its 
glucose  conjugate,  and  M9  (8- 
methylpyrido|2,3-t/)pyridazine- 
2,5(lH,6//)-dione  in  forage  and  fodder, 
and  6-14%  TRR  lignin  was  found  in 
fodder.  Com  grain  contained  3—4 
discrete  unknowns,  all  at  <10%  TRR  or 
<0.05  ppm  each.  The  residues  of 
concern  in  plants  are  diflufenzopyr,  2- 
(1-((13.5- 

difluorophenylamino]carbcnyl)- 
hydrazono)ethyl)-3-pyridinecarboxylic 
acid,  and  its  metabolites  convertible  to 
Ml  (8-methylpyrido(2,3-f/]pyridazin- 
5(6H)-one). 

In  livestock,  the  majority  (S90%)  of 
diflufenzopyr  was  excreted.  In  the 
ruminant,  major  metabolites  include 
Ml.  M5  (6-((3.5- 

difluorophenylcarbamoyl-8-methyl- 
pyrido[2,3-rf]-5-pyridazinone)  and  M19 
(8-hydroxymethylpyrido[2,3- 
dlpyridazine-2,5(lH,6H)-dione.  A 
substantial  amoimt  (8-50%)  of 
diflufenzopyr  was  also  found  in  milk, 
kidney,  and  liver.  In  poultry, 
diflufenzopyr  was  not  detected,  and  Ml 
was  the  only  significant  metabolite 
identified,  and  in  egg  white  only. 
Transfer  of  secondary  residues  to 
livestock  is  not  expected  . 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(gas  chromatography)  is  available  to 
enforce  the  tolerance  expression.  The 
method  may  be  requested  from:  Calvin 
Furlow,  PRRIB.  IRSD  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington.  DC  20460.  Office  location 
and  telephone  number:  Rm  lOlFF. 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703-305- 
5229). 

C  Magnitude  of  Residues 

Residues  of  diflufenzopyr,  2-(l-(((3,5- 
difluorophenylaminojcarbonyl)- 
hydrazono)ethyl)-3-pyridinecarboxylic 
acid,  and  its  metabolites  convertible  to 
Ml  (8-methylpyrido[2,3-d]pyridazin- 
5(6H)-one)  are  not  expected  to  exceed 
0.05  ppm  in  field  com  grain,  forage  and 
stover. 
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D.  International  Residue  Limits 

There  are  no  CODEX  or  Mexican 
residue  limits  established  for 
diflufenzopyr  or  its  metabolites.  As  part 
of  the  joint  review,  Canada  will  be 
setting  an  equivalent  Maximum  Residue 
Level  (MRL)  for  com  grain.  Therefore, 
no  compatibility  problems  exist  for  the 
proposed  tolerances. 

E.  Rotational  Crop  Restrictions 

The  end-use  product,  which  contains 
the  active  ingredients  diflufenzopyr  and 
dicamba  (sodium  salts),  will  contain  a 
statement  limiting  the  planting  of 
rotational  crops  for  a  least  120  days  after 
application.  This  restriction  is  based  on 
rotational  crop  data  for  dicamba.  The 
rotational  crop  study  submitted  for 
diflufenzopyr  was  not  conducted  in 
accordance  with  EPA  guidelines. 
However,  based  on  the  results  of  this 
study,  the  low  residues  in  the  treated 
com  crop  and  diflufenzopyr 's  lack  of 
persistence  in  soil.  EPA  does  not  expect 
residues  of  diflufenzopyr  and  its 
metabolites  to  occur  in  rotational  crops 
at  the  120-day  plant-back  interval, 
when  com  is  treated  at  the  label  rate  of 
up  to  0.125  poimds  active  ingredient  per 
acre  per  season. 

IV.  Conclusion 

Therefore,  tolerances  are  established 
for  combined  residues  of  diflufenzopyr, 
2-(l-(([3,5- 

difluorophenylaminojcarbonyl)- 
hydrazono)ethyl)-3-p3Tidinecarboxylic 
acid,  and  its  metaboUtes  convertible  to 
Ml,  (8-methylpyrido[2,3-d]pyridazin- 
5(6/f)-one)  in  field  com  stover,  forage 
and  grain  at  0.05  ppm  ppm. 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
cxirrently  has  procediu^l  regulations 
which  govem  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  March  29, 1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 


submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33.  If  a  hearing  is  requested, 
the  objections  must  include  a  statement 
of  the  factual  issues  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  reUed  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following;  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibifity  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  accoimt 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  pari  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
mlemaking  luider  docket  control 
number  [OPP-300778)  (including  any 
comments  and  data  submitted 
electronically):  A  pubUc  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  firom  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
{7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

The  official  record  for  this 
mlemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 


into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  mlemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  docimient. 

VII.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  mle  establishes  tolerances 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4.  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
imfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875.  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  Febmary  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  tolerances  in  this 
final  mle,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 
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B.  Executive  drder  12875 

Under  Executive  Order  12875. 
entitled  Enhancing  the 
Intergovemmkntal  Partnership  (58  FR 
58093.  October  28, 1993).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  thkt  creates  a  mandate  upon 
a  State,  local,  lor  tribal  government, 
unless  the  Federal  government  provides 
the  hmds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments,  jlf  the  mandate  is 
unfunded,  EPA  must  provide  to  0MB  a 
description  of  the  extent  of  EPA's  prior 
consultation  »rith  representatives  of 
affected  Statej  local,  and  tribal 
governments,  ithe  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  e^ective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  Vto  provide  meaningful 
and  timely  inbut  in  the  development  of 
regulatory  pre  posals  containing 
significant  unfunded  mandates." 

Today's  rul  5  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  triba  govenunents.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  pf  section  1(a)  of 
Executive  Orcer  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  T  ribal  Governments  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulaiion  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  bidian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurreq  by  the  tribal 
govemmentsjlf  the  mandate  is 
unfunded,  EPt\  must  provide  to  OMB, 
in  a  separately  identified  section  of  the 
preamble  to  tie  rule,  a  description  of 
the  extent  of  (PA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  thp  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  ( ther  representatives  of 
Indian  tribal  \  pvemments  "to  provide 
meaningful  aud  timely  input  in  the 
development  of  regulatory  policies  on 


matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  govenunents.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

Vni.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  14, 1999. 

Marcia  E.  Mulkey, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180 -[AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 


2.  By  adding  §180.549  to  read  as 
follows: 

§  1 80.549    Difluf enzopyr,  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  combined  residues  of 
diflufenzopyr.  2-(l-[((3,5- 
difluorophenylaminolcarbonyl)- 
hydrazonolethyl)-3-pyridinecarboxylic 
acid,  and  its  metabolites  convertible  to 
Ml  (8-raethylpyrido(2,3-c/]pyridazin- 
5(6H)-one)  in  or  on  the  following  raw 
agricultural  commodities. 


Commodity 


Field  com,  forage 
Field  com,  grain  ., 
Field  com,  stover 


Parts 

ml- 
Kon 


0.05 
0.05 
0.05 


(b)  Section  18  emergency  exemptions. 
(Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
(Reserved] 

[FR  Doc.  99-1901  Filed  1-27-99;  8:45  am) 
BILUNG  CODE  6S«0-60-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300788;  FRL-«058-7] 

RIN  207a-AB78 

Partial  Withdrawal  of  Cryolite 
Tolerance  Revocations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  partial  withdrawal. 

SUMMARY:  This  final  rule  and  order 
withdraws  the  revocation  of  tolerances 
for  residues  of  cryolite  (fluorine 
compounds)  on  apricots,  blackberries, 
boysenberries,  dewberries,  kale, 
loganberries,  nectarines,  and 
youngberries  made  in  a  final  rule 
entitled  "Revocation  of  Tolerances  for 
Canceled  Food  Uses".  (October  26. 
1998;  (63  FR  57067)  (FRL-6035-6) 
which  had  an  effective  date  of  January 
25.  1999.  EPA  is  withdrawing  the 
revocation  of  those  specific  tolerances 
because  comments  fi-om  Gowan 
Company  made  to  the  proposed  rule  (63 
FR  5907.  February  5.  1998)  (FRL-5743- 
9)  concerning  cryolite  were 
inadvertently  not  addressed. 
DATES:  This  rule  is  effective  on  January 
25. 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information  contact:  Joseph 
Nevola.  Special  Review  Branch. 
(7508C).  Special  Review  and 
Reregistration  Division.  Office  of 
Pesticide  Programs.  U.S.  Enviroiunental 
Protection  Agency.  401  M  St.,  SW., 
Washington.  DC  20460.  Office  location: 
Special  Review  Branch,  CM  #2,  6th 
floor,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  Telephone:  (703)  308- 
8037;  e-mail:  nevola.joseph@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
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I.  Does  this  Notice  Apply  to  Me? 

You  may  be  affected  by  this  notice  if 
you  sell,  distribute,  manufacture,  or  use 
pesticides  for  agricultural  applications, 
process  food,  distribute  or  sell  food,  or 
implement  governmental  pesticide 
regulations.  Pesticide  reregistration  and 
other  actions  [see  FIFRA  section  4(g)(2)] 
include  tolertmce  and  exemption 
reassessment  imder  section  408  of  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA).  Potentially  affected  categories 
and  entities  may  include,  but  are  not 
limited  to: 


Category 

Examples  of  Potentially  Af- 
fected Entities 

Agricultural 

Growers/Agricultural  Workers. 

Stakehold- 

Contractors [Certified/Com- 

ers. 

mercial  Applicators,  Harv 

diers.  Advisors,  etc.],  Corrv 

nrwrcial  Processors,  Pes- 

tKlde  Manufacturers,  User 

Groups,  Food  Consumers 

Food  Dis- 

Wholesale Contractors.  Retail 

tributors. 

Vendors,  Comn>ercial  Trad- 

ers/Importers 

Intergoverrv 

State,  Local,  and^or  Tribal 

mental 

Government  Agencies 

Stakehold- 

ers. 

Foreign  Enti- 

Govemments, Growers,  Trade 

ties. 

Groups 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  affected.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  you  can 
consult  with  the  technical  person  listed 
in  the  "FOR  FURTHER  INFORMATION 
CONTACT"  section. 

n.  How  Can  I  Get  Additional 
Information  or  Copies  of  this  or  Other 
Support  Documents? 

A.  Electronically 

You  may  obtain  electronic  copies  of 
this  document  and  various  support 
documents  from  the  EPA  Internet  Home 
Page  at  http://www.epa.gov/.  On  the 
Home  Page  select  "Laws  and 
Regulations"  and  then  look  up  the  entry 
for  this  document  under  "Federal 
Register  -  Enviroiunental  Docimients." 
You  can  also  go  directly  to  the  "Federal 
Register"  listings  at  http:// 
www.epa.gov/homepage/fedrgstr/. 

B.  In  Person  or  by  Phone 

If  you  have  any  questions  or  need 
additional  information  about  this  action, 
please  contact  the  technical  person 
identified  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section.  In 
addition,  the  official  record  for  this 


notice,  including  the  public  version,  has 
been  established  imder  docket  control 
number  [insert  the  appropriate  docket 
number],  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of  any 
electronic  comments,  which  does  not 
include  any  information  claimed  as 
Confidential  Business  Information  (CBI), 
is  available  for  inspection  in  Room  119, 
Crystal  Mall  (CM)  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  Public 
Information  and  Records  Integrity 
Branch  telephone  number  is  703-305- 
5805. 

ni.  Can  I  Challenge  the  Agency's  Final 
Decision  Presented  in  this  Document? 

Yes.  You  can  file  a  written  objection 
or  request  a  hearing  by  March  29.  1999 
in  the  follov^ng  manner: 

A.  By  Paper 

Written  objections  and  hearing 
requests,  identified  by  the  docket 
control  number  OPP-300788],  may  be 
submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  room 
M3708,  401  M  St.,  SW.,  Washington,  DC 
20460.  Fees  accompanying  objections 
and  hearing  requests  shall  be  labeled 
"Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to  the  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  room  119,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202. 

B.  Electronically 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  e-mail  to  opp- 
docket@epamail.epa.gov,  per  the 
instructions  given  in  "By  Paper"  above. 
Electronic  copies  of  objections  and 
hearing  requests  must  be  submitted  as 
an  ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  5.1  or  6.1  file  format  or 
ASCII  file  format.  All  copies  of 
objections  and  hearing  requests  in 


electronic  form  must  be  identified  by 
the  docket  control  number  OPP-300788. 
Ek)  not  submit  CBI  through  e-mail. 
Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
libraries. 

IV.  What  Action  Is  Being  Taken? 

In  the  Federal  Register  of  February  5, 
1998  (63  FR  5907)  (FRL-5743-9),  EPA 
issued  a  proposed  rule  for  specific 
pesticides  announcing  the  proposed 
revocation  of  tolerances  for  canceled 
food  uses  and  inviting  public  comment 
for  consideration  and  for  support  of 
tolerance  retention  under  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA) 
standards.  The  Agency  received 
comments,  considered  them,  and 
responded  to  them  in  a  final  rule 
published  in  the  Federal  Register  on 
October  26, 1998  (63FR  57067)  (FRL- 
6035-6),  announcing  the  revocation  of 
tolerances  for  residues  of  the  pesticides 
listed  in  the  regulatory  text. 

In  the  final  rule,  the  Agency 
inadvertently  overlooked  comments  on 
cryolite  (fluorine  compounds)  made  to 
the  proposed  rule  of  February  5,  1998 
(63  FR  5907).  This  order  addresses  those 
comments  and  withdraws  the 
revocation  of  tolerances  for  residues  of 
cryolite  on  apricots,  blackberries, 
boysenberries,  dewberries,  kale, 
loganberries,  nectarines,  and 
youngberries  made  on  October  26,  1998. 

Gowan  Company's  conmient  letter  on 
the  proposed  changes  to  the  cryolite 
tolerances,  dated  April  3,  1998,  did  not 
have  a  notation  indicating  the  docket 
control  number  OPP-300602,  as  the 
proposed  rule  instructed,  and 
consequently  the  letter  was  not  inserted 
into  the  docket.  In  November,  Gowan 
Co.  filed  an  objection  to  the  final  rule 
(63  FR  57067)  with  the  Hearing  Clerk 
and  provided  the  Agency  with 
documentation  that  EPA  received  the 
comment  letter  in  April,  1998.  Gowan 
Co.  supports  the  apricot  and  nectarine 
tolerances  using  peach  data  as  outlined 
in  40  CFR  180.34(e)(8)  and  cites 
§  180.1(h)  which  lists  the  tolerance  for 
the  general  category  "peaches"  as 
applicable  to  "nectarines".  Gowan  Co. 
supports  the  kale  tolerance  outlined  in 
§  180.34(e)(19)  using  collard  data.  Had 
EPA  seen  these  comments,  the  Agency 
would  not  have  revoked  the  cryolite 
tolerances  in  question. 

Also,  the  Interregional  Research 
Project  No.  4  (lR-4  Project).  U.S. 
Department  of  Agriculture's  National 
Agricultural  Program  for  Minor  Use  Pest 
Management,  filed  an  objection  to  the 
final  rule  (63  FR  57067)  vdth  the 
Hearing  Clerk  in  November.  The  IR-4 
Project  wrote  that  EPA  was  informed  of 
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IR-4's  support  of  cryolite  use  on 
blackberry,  boj  senberry,  dewberry, 
loganberry,  anq  youngberry  via  the  crop 
group  approach  outlined  in  40  CFR 
180.41  in  the  comment  letter  from 
Gowan  dated  i'^pril  3,  1998.  In  several 
communications  to  EPA  from  1996 
through  1998,  the  IR-4  Project 
announced  that  it  was  developing  data 
to  support  cryolite  use  on  blackberry, 
boysenberry,  d((wberry,  loganberry,  and 
youngberry  via  the  crop  group 
approach.  The  R— 4  Project  is 
developing  datk  on  raspberries  to  cover 
caneberries.  The  caneberry  crop 
subgroup  is  oul  lined  in 
§180.41(c)(13)(Iiii).  Definitions  and 
interpretations  for  blackberries  and 
caneberries  are  given  in  §  180.1(h).  In  a 
letter  dated  May  6,  1998,  the  IR-4 
Project  declared  it  would  petition  EPA 
for  cryolite  use  on  caneberries  in  1999. 

Pursuant  to  f  FDCA  section 
408(g)(2)(C),  wlien  EPA  wishes  to  revise 
a  tolerance  regulation  based  on  an 
objection  to  that  action,  the  Agency 
shall  do  so  by  i  isuing  an  order  stating 
the  action  takei  i  and  setting  forth  any 
revision  to  the  legulation  or  prior  order 
that  the  Agenc)  has  found  to  be 
warranted. 

After  reviewing  the  comments  made 
by  Gowan  Co.  and  IR— 4,  it  has  been 
determined  tha ;  the  tolerance 
revocations  in  ^0  CFR  180.145(a)(1)  for 
cryolite  use  on  ipricots,  blackberries, 
boysenberries,  dewberries,  kale, 
loganberries,  n<ictarines,  and 
youngberries  made  on  October  26,  1998 
(63  FR  57067)  should  be  wdthdravni. 
Therefore,  this  arder  withdraws  those 
specific  toleran  ::e  revocations  for 
cryolite.  However,  tolerance  revocations 
for  cryolite  use  on  "apples":  "beans"; 
"beets,  tops";  ":arrots";  "com"; 
"mustard  greens";  "okra";  "peanuts"; 
"pears";  "peas'  ;  "quinces";  "radish, 
tops";  "rutabagi,  tops";  and  "turnip, 
tops"  remain  and  become  effective 
January  25,  1999  (63  FR  57067). 

V.  When  Does  this  Action  Become 
Effective? 

EPA  is  publishing  this  action  as  a 
final  rule  without  prior  notice  and 
opportunity  to  ( lomment  because  the 
Agency  believe  i  that  providing  notice 
and  an  opportu|iity  to  comment  is 
unnecessary  and  contrary  to  public 
interests.  The  tuning  of  this  action,  i.e., 
withdrawal  of  tne  Agency's  revocation 
of  a  tolerance,  i$  critical  to  ensure  that 
the  tolerance  isjnot  revoked  before  the 
withdrawal  tak^s  effect.  In  addition,  the 
Food  Quality  Protection  Act  (FQPA), 
authorizes  the  .^gency  to  make  these 
determinations  iwithout  notice  and 
comment.  Oncd  the  determination  is 
made,  the  final  rule  is  issued  to  amend 


the  regulations  to  incorporate  the 
Agency's  decision.  Notice  and  an 
opportunity  to  comment  on  a  final  rule 
that  merely  corrects  the  regulation  is 
unnecessary.  EPA  therefore  finds  that 
there  is  "good  cause"  under  section 
553(b)(3)(B)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(3)(B))  to 
make  this  amendment  without  prior 
notice  and  comment. 

VI.  How  Do  the  Regulatory  Assessment 
Requirements  Apply  to  this  Action? 

A.  Is  this  a  "Significant  Regulatory 
Action"? 

No.  Under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993), 
this  action  is  not  a  "significant 
regulatory  action."  The  Office  of 
Management  and  Budget  (OMB)  has 
determined  that  tolerance  actions,  in 
general,  are  not  "significant"  unless  the 
action  involves  the  revocation  of  a 
tolerance  that  may  result  in  a  substantial 
adverse  and  material  affect  on  the 
economy.  In  addition,  this  action  is  not 
subject  to  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
because  this  action  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866.  Nonetheless,  environmental 
health  and  safety  risks  to  children  are 
considered  by  the  Agency  when 
determining  appropriate  tolerances. 
Under  FQPA.  EPA  is  required  to  apply 
an  additional  10-fold  safety  factor  to 
risk  assessments  in  order  to  ensure  the 
protection  of  infants  and  children 
unless  reliable  data  supports  a  different 
safety  factor. 

B.  Does  this  Action  Contain  Any 
Reporting  or  Recordkeeping 
Requirements? 

No.  This  action  does  not  impose  any 
information  collection  requirements 
subject  to  OMB  review  or  approval 
pursuant  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.). 

C.  Does  this  Action  Involve  Any 
"Unfunded  Mandates"? 

No.  This  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.L.  104-4). 

D.  Do  Executive  Orders  12875  and 
13084  Require  EPA  to  Consult  with 
States  and  Indian  Tribal  Governments 
Prior  to  Taking  the  Action  in  this 
Document? 

No.  Under  Executive  Order  12875, 
entitled  Enhancing  the 


Intergovernmental  Partnership  (58  FR 
58093,  October  28.  1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget 
(OMB)  a  description  of  the  extent  of 
EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  wrritten 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1  (a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19.  1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
govenmients,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  goverrunents.  This  action 
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does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

E.  Does  this  Action  Involve  Any 
Environmental  Justice  Issues? 

No.  This  action  is  not  expected  to 
have  any  potential  impacts  on 
minorities  and  low  income 
communities.  Special  consideration  of 
environmental  justice  issues  is  not 
required  under  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994). 

F.  Does  this  Action  Have  a  Potentially 
Significant  Impact  on  a  Substantial 
Number  of  Small  Entities? 

No.  The  Agency  has  certified  that 
tolerance  actions,  including  the 
tolerance  actions  in  this  document,  are 
not  likely  to  result  in  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities. 
The  factual  basis  for  the  Agency's 
determination,  along  v\rith  its  generic 
certification  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.).  appears  at  63  FR 
55565,  October  16. 1998  (FRL-6035-7). 
This  generic  certification  has  been 
provided  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

G.  Does  this  Action  Involve  Technical 
Standards? 

No.  This  tolerance  action  does  not 
involve  any  technical  standards  that 
would  require  Agency  consideration  of 
volimtary  consensus  standards  pursuant 
to  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Pub.  L.  104-113. 
section  12(d)  (15  U.S.C.  272  note). 
Section  12(d)  directs  EPA  to  use 
volimtary  consensus  standards  in  its 
regulatory  activities  imless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies.  The 
NTTAA  requires  EPA  to  provide 
Congress,  through  OMB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 


H.  Are  There  Any  International  Trade 
Issues  Raised  by  this  Action? 

EPA  is  working  to  ensure  that  the  U.S. 
tolerance  reassessment  program  under 
FQPA  does  not  disrupt  international 
trade.  EPA  considers  Codex  Maximum 
Residue  Limits  (MRLs)  in  setting  U.S. 
tolerances  and  in  reassessing  them. 
MRLs  are  established  by  the  Codex 
Conunittee  on  Pesticide  Residues,  a 
committee  within  the  Codex 
Alimentarius  Commission,  an 
international  organization  formed  to 
promote  the  coordination  of 
international  food  standards.  When 
possible,  EPA  seeks  to  harmonize  U.S. 
tolerances  with  Codex  MRLs.  EPA  may 
estabUsh  a  tolerance  that  is  different 
ftt)m  a  Codex  MRL;  however,  FFDCA 
section  408(b)(4)  requires  that  EPA 
explain  in  a  Federal  Register  document 
the  reasons  for  departing  from  the 
Codex  level.  EPA's  effort  to  harmonize 
with  Codex  MRLs  is  summarized  in  the 
tolerance  reassessment  section  of 
individual  REDs.  The  U.S.  EPA  is 
developing  a  guidance  concerning 
submissions  for  import  tolerance 
support.  This  guidance  will  be  made 
available  to  interested  stakeholders. 

/.  Will  EPA  Submit  this  Final  Rule  to 
Congress  and  the  Comptroller  General? 

Yes.  The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq  .,  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  good  cause 
finding  that  notice  and  public  procedure 
is  impracticable,  unnecessary  or 
contrary  to  the  public  interest.  This 
determination  must  be  supported  by  a 
brief  statement.  5  U.S.C.  808(2).  EPA  has 
made  such  a  good  cause  finding  for  this 
final  rule,  and  established  an  effective 
date  of  January  25.  1999.  Pursuant  to  5 
U.S.C.  808(2).  this  determination  is 
supported  by  the  brief  statement  in  Unit 
V  of  this  preamble.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 


and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  January  25. 1999. 

Stephen  L.  Johnson. 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Sutistances. 

For  the  reasons  set  forth  in  the 
preamble,  the  amendment  to  §  180.145. 
pubUshed  at  63  FR  57073.  October  26, 
1998,  removing  the  entries  for  apricots, 
blackberries,  boysenberries,  dewberries, 
kale,  loganberries,  nectarines,  and 
youngberries  from  the  table  in 
paragraph  (a)(1)  is  withdrawn.  The  other 
removals  from  §  180.145  are  not  affected 
by  this  withdrawal. 
|FR  Doc.  99-2009  Filed  1-25-99;  4:23  pm) 
BILUNO  CODE  6S60-eO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  239 

[FRL-6223-8] 

RIN  205O-AD03 

Subtitle  D  Regulated  Facilities;  State 
Permit  Program  Detefmination  of 
Adequacy;  State  Implementation 
Rule — Amendments  and  Technical 
Corrections 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  taking  direct  final 
action  to  modify  the  State 
Implementation  Rule  ("SIR  rule").  This 
modification  changes  the  withdrawal  of 
state  permit  programs  provision  in 
§  239.13  of  the  SIR  rule  so  that  Agency 
withdrawals  of  an  approved  state 
municipal  solid  waste  landfill  (MSWLF) 
or  conditionally  exempt  small  quantity 
generator  (CESQG)  permit  program 
would  only  apply  to  the  entire  approved 
program. 

The  final  SIR.  which  was  pubUshed 
on  October  23. 1998,  set  forth  a  flexible 
framework  for  modifications  of 
approved  programs,  established 
procedures  for  withdrawal  of  approvals 
(including  withdrawal  of  a  part  or  parts 
of  a  state  program),  and  confirmed  the 
process  for  future  program  approvals  so 
that  standards  that  safeguard  human 
health  and  the  environment  are 
maintained  (63  FR  57026).  Withdrawal 
of  a  part  or  parts  of  a  state  program  will 
no  longer  apply. 

EPA  is  also  making  some  technical 
corrections  to  the  withdrawal  provision 
of  the  SIR  rule. 
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lie  is 


DATES:  This  rule  is  effective  on  March 
29. 1999  witho  it  further  notice,  unless 
EPA  receives  n  levant  adverse  comment 
by  March  1.  19  )9.  If  we  receive  relevant 
adverse  comm«  nt,  we  wrill  publish  a 
timely  withdra  Aral  in  the  Federal 
Register  informing  the  public  that  this 
rule  will  not  take  effect. 

ADDRESSES:  Co(nraents  may  be  sent  to 
the  RCRA  Infoilnation  Center  (RIC), 
Office  of  Solid  Waste  (5305G),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.  Washington.  DC  20460. 
Please  see  the  Proposed  rule  elsewhere 
in  today's  Federal  Register  action  for 
additional  information  on  submission  of 
comments.       I 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  informition  contact  the  RCRA 
Hotline,  Office lof  Solid  Waste,  U.S. 
EnvironmentalProtection  Agency,  401 
M  Street  SW.  Washington.  DC  20460; 
800-424-9346;jTDD  800-553-7672 
(hearing  impaited);  in  the  Washington, 
DC  metropolita(n  area,  the  number  is 
703-412-9810dTDD  703-486-3323. 


For  more  detailed  information  on 
specific  aspects  of  this  rulemaking, 
contact  Karen  Rudek,  Office  of  Solid 
Waste  (5306W)|  U.S.  Environmental 
Protection  Agefccy  Headquarters,  401  M 
Street  SW.  Wa^i'ngton,  DC  20460;  703- 
308-1682, 
rudek.karen@e{)amail.epa.gov. 

SUPPLEMENTARt  INFORMATION 

I.  Authority 

The  U.S.  Environmental  Protection 
Agency  (EPA  of  the  Agency)  is 
promulgating  these  amendments  to  the 
SIR  rule  under  the  authority  of  section 
2002(a)(1)  and  1005(c)  of  the  Resource 
Conservation  aid  Recovery  Act  of  1976 
(RCRA  or  the  Act),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984. 

Subtitle  D  of  RCRA.  at  section 
4005(c)(1)(B),  r  squires  each  state  to 
develop  and  in  plement  a  permit 
program  or  othi  jr  system  of  prior 
approval  to  ens  ure  that  facilities  that 
receive  househ  sld  hazardous  waste  or 
conditionally  ejcempt  small  quantity 
generator  (CESDG)  hazardous  waste  are 
in  compliance  vith  the  federal  revised 
criteria  promul  jated  under  section 
4010(c)  of  Subtitle  D  of  RCRA.  Section 
4005(c)(1)(C)  ftrther  directs  EPA  to 
determine  whe  iier  state  permit 
programs  are  adequate  to  ensure 
compliance  wilh  the  revised  federal 
criteria.  Section  2002(a)(1)  of  RCRA 
authorizes  EPA  to  promulgate 
regulations  necessary  to  carry  out  its 
functions  und^  the  Act. 


II.  Regulated  Entities 

Regulated  entities  include  state 
governments  requesting  full  or  partial 
approvals  of  permit  programs  or  other 
systems  of  prior  approval,  or  revisions 
to  existing  fully  or  partially  approved 
programs. 

III.  Background 

A.  The  RCRA  Subtitle  D  Federal  Revised 
Criteria 

On  October  9, 1991,  EPA  promulgated 
the  "Solid  Waste  Disposal  Facility 
Criteria:  Final  Rule,"  which  established 
40  CFR  part  258  (56  FR  50978).  These 
criteria  include  location  restrictions  and 
standards  for  design,  operation,  ground- 
water monitoring,  corrective  action, 
financial  assurance,  and  closure  and 
post-closure  care  for  MSWLFs.  On  July 
1.  1996,  EPA  amended  40  CFR  part  257 
by  adding  Subpart  B,  "Federal  Disposal 
Stjmdards  for  the  Receipt  of  CESQG 
Wastes  at  Non-Municipal,  Non- 
Hazardous  Waste  Disposal  Units"  (61 
FR  34252).  The  40  CFR  part  257, 
Subpart  B  criteria  include  location 
restrictions,  ground-water  monitoring, 
and  corrective  action  standards  for  non- 
municipal,  non-hazardous  waste 
disposal  units  that  receive  CESQG 
hazardous  wastes.  The  40  CFR  part  257, 
Subpart  B  and  40  CFR  part  258  criteria, 
henceforth  referred  to  as  the  "Subtitle  D 
federal  revised  criteria,"  establish 
minimimi  federal  standards  that  take 
into  account  the  practical  capability  of 
owners  and  operators  and  ensure  that 
both  MSWTaFs  and  non-municipal,  non- 
hazardous  waste  disposal  units  that 
receive  CESQG  hazardous  wastes  are 
designed  and  managed  in  a  manner  that 
is  protective  of  human  health  and  the 
environment. 

Every  standard  in  the  Subtitle  D 
federal  revised  criteria  is  designed  to  be 
implemented  by  the  owner  or  operator, 
with  or  without  oversight  or 
participation  by  a  regulatory  agency. 
States  with  approved  programs  may 
choose  to  permit  the  Subtitle  D  federal 
revised  criteria  exactly,  or  they  may 
choose  to  allow  owners  and  operators  to 
use  site-specific  alternative  approaches 
to  meet  the  federal  performance 
standards.  The  flexibility  that  an  owner 
or  operator  may  be  allowed  under  an 
approved  state  program  can  provide  a 
significant  reduction  in  the  burden 
associated  with  complying  with  the 
federal  criteria. 

IV.  The  SIR  Rulemaking 

A.  Partia]  Withdrawals  of  State  Permit 
Programs 

On  January  26. 1996.  EPA  pubhshed 
a  proposed  rule  which  set  forth 


standards  which  would  guide  states  in 
developing,  implementing,  and  revising 
RCRA  Subtitle  D  permit  programs  that 
would  meet  criteria  for  an  EPA 
determination  of  adequacy  under  RCRA 
section  4005(c)(1)(C)  (61  FR  2584).  In 
the  proposal,  we  provided  standards 
and  procedures  (§  239.13)  for 
withdrawing  an  adequacy  determination 
when  a  Regional  Administrator  has 
reason  to  believe  that  a  state  "  *  *  *  no 
longer  has  an  adequate  permit  program 
or  adequate  authority  to  administer  and 
enforce  an  approved  program  *  •  *  " 
(61  FR  2605).  At  the  same  time,  the 
Agency  proposed  procedures  for 
approving  state  permit  programs  on  a 
partial  basis  (§  239.11;  61  FR  2604). 

EPA  received  a  number  of  comments 
on  the  proposed  rule,  and  took  those 
comments  into  consideration  in 
promulgating  the  SIR  rule.  For  example, 
the  Agency  received  one  comment  from 
a  state  environmental  agency  which  we 
interpreted  as  suggesting  that  EPA 
include  in  the  final  rule  the  option  of 
allowing  Regional  Administrators  to 
withdraw  a  state  permit  program  in  a 
partial  manner.  In  response  to  this 
comment,  EPA  modified  the  final  rule  to 
allow  for  such  partial  withdrawals  of 
state  permit  programs  (63  FR  57035).  As 
promulgated,  §  239.13  authorized  the 
Regional  Administrator  to  initiate  and 
proceed  with  withdrawal  actions  for 
"all  or  a  part  of  a  state  program  *  *  *  •• 
(63  FR  57043). 

Since  publication  of  the  SIR  rule, 
however,  a  number  of  different 
stakeholders,  including  states  and  a 
state  solid  waste  management 
organization,  have  contacted  EPA  and 
have  raised  questions  about  the  partial 
withdrawal  provision  in  section  239.13. 
Based  on  these  additional  discussions, 
we  now  recognize  that  there  are  issues 
and  concerns  that  we  had  not 
considered  before  including  the  partial 
withdrawal  provision  in  the  SIR  rule. 
We  now  believe  that  the  issue  of  partial 
withdrawals  of  RCRA  Subtitle  D  state 
permit  programs  is  a  matter  that 
deserves  additional  discussion  with 
relevant  stakeholders.  Thus,  we  have 
decided  to  amend  the  SIR  rule  to  allow 
for  withdrawal  only  of  an  entire 
program,  as  originally  proposed  (rather 
than  allowing  for  the  withdrawal  of  all 
or  a  part  of  an  approved  state  program). 
The  Agency  intends  to  consider  this 
issue  further  and  to  have  additional 
discussions  with  interested  stakeholders 
before  taking  any  additional  action. 

B.  Technical  Corrections 

In  addition  to  this  amendment  to  the 
SIR  rule,  we  are  also  promulgating  two 
technical  corrections  to  errors  which  the 
Agency  discovered  in  the  language  of 
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§  239.13.  First,  in  §  239.13(g)(3).  both 
the  proposed  and  Hnal  rule  had  stated 
that  the  Regional  Administrator  would 
hold  a  public  hearing  on  a  tentative 
withdrawal  determination  if  such  a 
hearing  would  "clarify  issues  involved 
in  the  tentative  adequacy 
determination"  (63  FR  57044,  Oct.  23, 
1998;  61  FR  2605,  Jan.  26, 1996).  As 
reflected  in  both  the  title  of  this  section 
of  the  SIR  rule  ("Criteria  and  procedures 
for  withdrawal  of  determination  of 
adequacy")  and  in  the  preamble  to  the 
proposed  rule  (61  FR  2509),  it  is  clear 
that  the  Agency  intended  this  language 
in  §  239.13(g)(3)  to  allow  the  Regional 
Administrator  to  hold  a  public  hearing 
to  clarify  issues  involved  in  the 
tentative  "withdrawal"  determination 
and  not  the  tentative  "adequacy" 
determination.  The  Agency  has 
modified  the  SIR  rule  to  reflect  this 
intention. 

Second,  in  the  first  sentence  of  both 
§  239.13(f)  and  (g),  we  have  inserted  the 
word  "the"  in  the  phrase  "withdrawal 
of  determination  of  adequacy"  to  read 
"withdrawal  of  the  determination  of 
adequacy."  We  believe  that  these 
corrections  merely  clarify  the  language 
without  altering  the  intent  of  the  two 
provisions. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  we  view  these 
changes  as  noncontroversial 
amendments  and/or  corrections  to  the 
SIR  rule  and  anticipate  no  relevant 
adverse  comment.  However,  in  the 
"Proposed  Rules"  section  of  today's 
Federal  Register  publication,  we  are 
publishing  a  separate  document  that 
will  serve  as  the  proposal  to  amend  the 
SIR  rule  as  outlined  herein  if  adverse 
comments  are  received.  This  rule  will 
be  effective  on  March  29, 1999  without 
further  notice  unless  we  receive  relevant 
adverse  comment  by  March  1, 1999.  If 
EPA  receives  relevant  adverse  comment, 
we  will  publish  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  the  rule  will  not  take  effect. 
We  will  address  all  public  comments  in 
a  subsequent  final  rule  based  on  the 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  must  do  so  at  this  time. 

If  we  receive  relevant  adverse 
comment  on  any  amendment, 
paragraph,  or  section  of  this  rule,  only 
those  amendments,  paragraphs,  or 
sections  rule  will  be  withdrawn;  the 
other  amendments,  paragraphs,  and 
sections  of  the  rule  will  go  into  effect 
within  the  time  frame  specified  above. 


V.  Regulatory  Assessments 

A.  Executive  Order  12866:  Assessment 
of  Potential  Costs  and  Benefits 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  the  Agency 
must  determine  whether  any  proposed 
or  final  regulatory  action  is 
"significant,"  and,  therefore,  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(a)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(b)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  Agency; 

(c)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(d)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action." 
Thus,  EPA  has  not  submitted  this  action 
to  OMB  for  review  under  E.O.  12866. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  ("SBREFA") 
of  1996)  whenever  an  agency  is  required 
to  publish  a  notice  of  rulemaking  for 
any  proposed  or  final  rule,  it  must 
prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  that  describes  the  effect  of  the 
rule  on  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions). 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  an 
agency  certifies  the  rule  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities. 

SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  following  discussion 
explains  EPA's  determination. 

The  Agency  has  determined  that 
today's  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
since  the  rule  has  direct  effects  only  on 


state  agencies.  Therefore,  no  regulatory 
flexibility  analysis  has  been  prepared. 
Based  on  the  foregoing  discussion,  I 
hereby  certify  that  this  rule  will  not 
have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities. 

C.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  ("UMRA"),  Pub.  L. 
104-4,  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "federal  mandates"  that  may  result 
in  expenditures  to  state,  local,  and  tribal 
governments,  in* the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Before  promulgating  an 
EPA  rule  for  which  a  written  statement 
is  needed,  section  205  of  UMRA 
generally  requires  EPA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  UMRA  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  UMRA 
section  205  allows  EPA  to  adopt  an 
alternative  other  than  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative,  if  the  Administrator 
publishes  with  the  final  rule  an 
explanation  of  why  that  alternative  was 
not  adopted.  Before  EPA  establishes  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
govermnents,  including  tribal 
governments,  it  must  have  developed, 
under  section  203  of  UMRA,  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  federal  mandate 
(under  the  regulatory'  provisions  of  Title 
II  of  the  UMRA)  that  may  result  in 
expenditures  of  $100  million  or  more 
for  state  and  local  governments  in  the 
aggregate,  or  for  the  private  sector  in  any 
one  year.  Thus,  there  is  no  obligation  to 
prepare  a  written  statement,  including  a 
cost-benefit  analysis,  under  section  202 
of  UMRA.  For  the  same  reasons  outlined 
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in  part  V.B  abdve,  EPA.  has  detennined 
that  this  direct  final  rule  amending  the 
SIR  rule  will  not  significantly  or 
uniquely  affect  small  governments 
(UMRA  sectioi  203). 

D.  Paperwork  i  deduction  Act 

Today's  rule  does  not  add  new  burden 
as  defined  by  tpe  Paperwork  Reduction 
Act,  44  U.S.C.  ^501  et  seq.  The  Office 
of  Management  and  Budget  has 
previously  approved  the  information 
collection  in  ti^e  existing  regulations 
and  has  assigned  OMB  control  number 
2050-0152.  (EfA  ICR  No.  1608.01). 


E.  Executive 
Children  From 
Risks  and 


dfder  13045:  Protection  of 
Environmental  Health 
Risks 


Safety 

Executive  Oi  der  13046:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23,  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  imder  E.O. 
12866,  and  (2)  concerns  an 
environmental!  health  or  safety  risk  that 
EPA  has  reaso^  to  believe  may  have  a 
disproportion^e  effect  on  children.  If 
the  regulatory  fiction  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental!  health  or  safety  effects  of 
the  planned  rujle  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  %.0.  13045  because  it  is 
not  an  economlically  significant  rule  as 
defined  by  E.G.  12866. 

F.  National  T&:hnology  Transfer  and 
Advancement  Act 

Section  12(dp  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pub  L.  104- 
113.  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  pse  voluntary  consensus 
standards  in  itt  regulatory  activities 
udless  to  do  sa  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g.. 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  {are  developed  or  adopted 
by  volimtary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  con^nsus  standards. 

This  action  4oes  not  involve  technical 
standards.  Th^^fore.  EPA  did  not 
consider  the  uie  of  any  voluntary 
consensus  standards. 


G.  Executive  Order  12898: 
Environmental  Justice 

Under  Executive  Order  12898, 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,"  as  well  as  through  EPA's 
April  1995,  "Environmental  Justice 
Strategy.  OSWER  Environmental  Justice 
Task  Force  Action  Agenda  Report,"  and 
National  Environmental  Justice 
Advisory  Council.  EPA  has  undertaken 
to  incorporate  environmental  justice 
into  its  policies  and  programs.  EPA  is 
committed  to  addressing  environmental 
justice  concerns  and  is  assiuning  a 
leadership  role  in  environmental  justice 
initiatives  to  enhance  environmental 
quality  for  all  residents  of  the  United 
States.  The  Agency's  goals  are  to  ensure 
that  no  segment  of  the  population, 
regardless  of  race,  color,  national  origin, 
or  income  bears  disproportionately  high 
and  adverse  human  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  all  people  live  in  clean  and 
sustainable  communities.  To  address 
this  goal,  EPA  considered  the  impacts  of 
the  final  State  Implementation  Rule  on 
low-income  populations  and  minority 
populations  and  concluded  that  the  SIR 
will  potentially  advance  environmental 
justice  causes  (63  FR  57039,  Oct.  23, 
1998).  Today's  amendments  to  the  SIR 
will  not  affect  these  beneficial  impacts 
on  environmental  justice  causes. 

H.  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
commimications  fi-om  the  governments, 
eind  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

In  developing  this  rule,  EPA 
consulted  with  various  states  and  a  state 


organization  to  enable  them  to  provide 
meaningful  and  timely  input  in  the 
development  of  this  rule.  EPA  also 
worked  closely  with  state  governments 
in  the  development  of  the  final  SIR  (63 
FR  57039.  Oct.  23. 1998). 

Through  notice,  EPA  sought  input 
fi-om  small  governments  during  the  SIR 
rulemaking  process.  However,  today's 
rule  amending  the  SIR  rule  does  not 
create  a  mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

/.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  imiquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  There  is  no 
impact  on  these  communities. 
Accordingly,  the  requirements  of 
section  3Cb)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

VII.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
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report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it< 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  239 

Environmental  protection, 
Administrative  practice  and  procedure. 
Municipal  solid  waste  landfills.  Non- 
municipal  solid  waste,  Non-hazardous 
solid  waste.  State  permit  program 
approval.  Adequacy. 

Dated:  January  19, 1999. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as  set 
forth  below: 

PART  239— REQUIREMENTS  FOR 
STATE  PERMrr  PROGRAM 
DETERMINATION  OF  ADEQUACY 

1.  The  authority  citation  for  Part  239 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6912,  6945. 

2.  Section  239.13  is  amended  by 
revising  paragraphs  (a),  (b),  (c),  (f),  and 
(g)(3)  to  read  as  follows: 

S  239.13    Crtteiia  and  procedures  for 
withdrawal  of  determination  of  adequacy. 

(a)  The  Regional  Administrator  may 
initiate  withdrawal  of  a  determination 
of  adequacy  when  the  Regional 
Administrator  has  reason  to  believe  that: 

(1)  A  state  no  longer  has  an  adequate 
permit  program;  or 

(2)  The  state  no  longer  has  adequate 
authority  to  administer  and  enforce  an 
approved  program  in  accordance  vrith 
this  part. 

(b)  Upon  receipt  of  substantive 
information  sufficient  to  indicate  that  a 
state  program  may  no  longer  be 
adequate,  the  Regional  Administrator 
shall  inform  the  state  in  writing  of  the 
information. 

(c)  If.  v^thin  45  days  of  the  state's 
receipt  of  the  information  in  paragraph 
(b)  of  this  section,  the  state 
demonstrates  to  the  satisfaction  of  the 
Regional  Administrator  that  the  state 
program  is  adequate  (i.e.,  in  compliance 
with  this  part),  the  Regional 
Administrator  shall  take  no  further 
action  toward  withdrawal  of  the 
determination  of  adequacy  and  shall  so 
notify  the  state  and  any  person(s)  who 
submitted  information  regarding  the 


adequacy  of  the  state's  program  and 
authorities. 

•  •        •        •        • 

(f)  If  the  state  takes  appropriate  action 
to  correct  deficiencies,  the  Regional 
Administrator  shall  take  no  further 
action  toward  withdrawal  of  the 
determination  of  adequacy  and  shall  so 
notify  the  state  and  any  person(s)  who 
submitted  information  regarding  the 
adequacy  of  the  state's  permit  program. 
If  the  state  has  not  demonstrated  its 
compliance  with  this  part  to  the 
satisfaction  of  the  Regional 
Administrator,  the  Regional 
Administrator  shall  inform  the  State 
Director  and  may  initiate  withdrawal  of 
the  determination  of  state  program 
adequacy. 

(3)  Indicate  that  a  public  hearing  will 
be  held  by  EPA  if  sufficient  public 
interest  is  expressed  during  the 
comment  period  or  when  the  Regional 
Administrator  determines  that  such  a 
hearing  might  clarify  issues  involved  in 
the  tentative  withdrawal  determination. 

*  •        •        *        • 

(PR  Doc.  99-1906  Filed  1-27-99;  8:45  am] 
MLUNQ  CODE  66aO-SO-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Part  2506 
RIN  3045-AA21 

Claims  Collection 

AGENCY:  Corporation  for  National  and 

Community  Service. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation")  is  issuing  interim 
regulations  to  govern  the  collection  of 
debts  owed  to  the  Corporation  and  to 
other  federal  agencies.  These  regulations 
describe  a  number  of  actions  that  the 
Corporation  may  take  to  collect  debts 
owed  to  it.  These  regulations  also 
provide  that  the  Corporation  will  enter 
into  a  cross-servicing  agreement  with 
the  U.S.  Etepartment  of  the  Treasury 
(Treasury)  under  which  the  Treasury 
will  take  authorized  action  to  collect 
amounts  owed  to  the  Corporation. 
DATES:  These  regulations  are  effective 
on  January  28,  1999.  Written  comments 
must  be  received  on  or  before  March  29, 
1999. 

ADDRESSES:  Send  comments  to: 
Corporation  for  National  and 
Coramimity  Service,  Keimeth  L. 
Klothen,  General  Counsel,  1201  New 


York  Avenue,  N.W.,  Washington,  D.C. 
20525;  telefax  number  (202)  565-2796. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Dupre,  Associate  General 
Counsel,  telephone  number  (202)  606- 
5000,  extension  396. 

SUPPLEMENTARY  INFORMATION:  These 
regulations  describe  a  number  of  actions 
that  the  Corporation  may  take  to  collect 
debts  owed  to  it,  including:  making 
offsets  against  amounts  (including 
salary  payments)  owed  to  the  debtor  by 
the  Corporation  or  other  federal 
agencies;  making  offsets  against  tax 
refunds  owed  to  the  debtor  by  the 
Internal  Revenue  Service;  referring  the 
debt  to  a  private  collection  contractor, 
and  referring  the  matter  to  the  U.S. 
Department  of  Justice  (DOJ)  for  the 
initiation  of  an  action  in  a  judicial 
proceeding  against  the  debtor.  In 
addition,  these  regulations  describe  the 
actions  necessary  for  the  Corporation  to 
take  collection  actions  on  behalf  of 
another  federal  agency.  These  actions 
could  include  making  offsets  against  the 
salary  of  a  Corporation  employee  or  any 
other  amounts  owed  by  the  Corporation. 

The  regulations  of  this  part  are  issued 
imder  section  3  of  the  Federal  Claims 
Collection  Act  of  1966,  Public  Law  89- 
508,  80  Stat.  308;  the  Debt  Collection 
Act  of  1982,  Public  Law  97-365,  96  Stat. 
1749;  the  Debt  Collection  Improvement 
Act  of  1996,  PubUc  Law  104-134,  110 
Stat.  1321;  31  U.S.C.  3720A;  and  in 
conformity  with  the  Federal  guidelines 
for  agency  debt  collection  issued  by  the 
DOJ  and  the  General  Accounting  Office 
(4  CFR  chapter  11)  and  the  guidelines  of 
the  Office  of  Personnel  Management  (5 
CFR  part  550,  subpart  K)  on  offsets 
against  Federal  employee  salaries.  These 
regulations  also  provide  that  the 
Corporation  will  enter  into  a  cross- 
servicing  agreement  with  the  Treasury 
which  is  authorized  under  the  Debt 
Collection  Improvement  Act  of  1996,  to 
take  all  of  the  above-Usted  actions  to 
collect  the  debt  for  the  Corporation.  The 
Corporation  anticipates  that  some  of 
these  procedures  may  change  when 
revised  Federal  Claims  Collection 
Standards  are  issued  by  the  DOJ  and  the 
Treasury. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  Mrill  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 
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Notiiie  of  Proposed 
nq  30-Day  Delay  of 


Under  5  U.S. 
I  find  that  good 
the  general  notice 
rulemaking  anc 
regulations 
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possible  date  in 
collection  action 
owe  money  to 


.  553(b)(3)(B)  and  (d)(3), 
cause  exists  for  waiving 

of  proposed 
for  making  these 
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order  to  initiate  debt 
against  persons  who 

Corporation. 


t  18 

Unfunded  Mandates  Reform  Act  of 
1995 

Pursuant  to  tie  Unfunded  Mandates 
Reform  Act  of  1995,  2  U.S.C.  1531.  the 
effect  of  these  rogulations  on  State, 
local,  and  tribal  governments  and  the 
private  sector  h  is  been  assessed.  Other 
than  by  incorpc  rating  requirements 
specifically  set  orth  in  law,  this 
regulation  will :  lot  compel  either  the 
private  sector  o  ■  State,  local,  and  tribal 
governments  (ii  the  aggregate)  to 
expend  $100  m  Uion  or  more  in  any  one 
year.  Therefore,  a  statement  under  2 
U.S.C.  1532  is  rot  required. 

Submission  to  (tongress  and  the 
General  Accouating  Office 

Under  5  U.S.C.  801(a)(1)(A).  the 
Corporation  submitted  a  report 
containing  this  rule  and  other  required 
information  to  tne  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  before  publication  of  this  rule  in 
today's  Federal  Register.  This  interim 


rule  is  not  a  ma 
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in  45  CFR  Part  2506 
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PART  2506— CI  J^IMS  COLLECTION 

Subpart  A— Defi4itlons,  Auttiority, 
Administrative  Collection,  Compromise, 
Termination,  and  Referral  of  Claims 

Sec. 

2506.1    What 

regulations 
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2506.5  What  is  the  extent  of  the  Chief 
E.xecutive  Officer's  authority  to 
compromise  debts  owed  to  the 
Corporation? 

2506.6  What  notice  will  I  be  provided  if  1 
owe  a  debt  to  the  Corporation? 

2506.7  What  interest,  penalty,  and 
administrative  costs  will  I  have  to  pay  on 
a  debt  owed  to  the  Corporation? 

2506.8  What  oppxjrtunity  do  1  have  to 
obtain  a  review  of  my  debt  within  the 
Corporation? 

2506.9  How  can  I  resolve  the  Corporation's 
claim  through  a  voluntary  repayment 
agreement? 

2506.10  How  will  the  Corporation  use 
credit  re|)orting  agencies  to  collect  its 
claims? 

2506.11  How  will  the  Corporation  contract 
for  collection  services? 

2506.12  When  will  the  Corporation  refer 
claims  to  the  DOJ? 

2506.13  Will  the  Corporation  use  a  cross- 
servicing  agreement  with  the  Treasury  to 
collect  its  claims? 

Subpart  B — Salary  Offset 

2506.20  What  debts  are  included  or 
excluded  from  coverage  of  these 
regulations  on  salary  offset? 

2506.21  May  I  ask  the  Corporation  to  waive 
an  overpayment  that  would  otherwise  be 
collected  by  offsetting  my  salary  as  a 
federal  employee? 

2506.22  What  are  the  Corporation's 
procedures  for  salary  offset? 

2506.23  How  will  the  Corporation 
coordinate  salary  offsets  with  other 
agencies? 

2506.24  Under  what  conditions  will  the 
Corporation  make  a  refund  of  amounts 
collected  by  salary  offset? 

2506.25  Will  the  collection  of  a  claim  by 
salary  offset  act  as  a  waiver  of  my  rights 
to  dispute  the  claimed  debt? 

Subpart  C — Tax  Refund  Offset 

2506.30  Which  debts  can  the  Corporation 
refer  to  the  Department  of  the  Treasury 
for  collection  by  offsetting  tax  refunds? 

2506.31  What  are  the  Corporation's 
procedures  for  collecting  debts  by  tax 
refund  offset? 

Subpart  D — Administrative  Offset 

2506.40  Under  what  circumstances  will  the 
Corporation  collect  amounts  that  I  owe 
to  the  Corporation  (or  some  other  federal 
agency)  by  offsetting  the  debt  against 
payments  that  the  Corporation  (or  some 
other  federal  agency)  owes  me? 

2506.41  How  will  the  Corporation  request 
that  my  debt  to  the  Corporation  be 
collected  by  offsetting  against  some 
payment  that  another  federal  agency 
owes  me? 

2506.42  What  procedures  will  the 
Corporation  use  to  collect  amounts  I  owe 
to  a  federal  agency  by  offsetting  a 
payment  that  the  Corporation  would 
otherwise  make  to  me? 

2506.43  When  may  the  Corporation  make 
an  offset  in  an  expedited  manner? 

Authority:  31  U.S.C.  3711,  3716,  3720A;  42 
U.S.C.  12651f. 


Subpart  A — Definitions,  Authority, 
Administrative  Collection, 
Compromise,  Termination,  and 
Referral  of  Claims 

§  2506.5    What  definitions  apply  to  the 
regulations  in  this  Part? 

As  used  in  this  part: 

(a)  Administrative  offset  means  the 
withholding  of  funds  payable  by  the 
United  States  to  any  person  (including 
funds  payable  to  the  United  States  on 
behalf  of  a  State  government),  or  the 
withholding  of  funds  held  by  the  United 
States  for  any  person,  in  order  to  satisfy 
a  debt  owed  to  the  United  States. 

(b)  Agency  means  an  executive 
department  or  agency,  the  United  States 
Postal  Service,  the  Postal  Rate 
Commission,  the  United  States  Senate, 
the  United  States  House  of 
Representatives,  and  any  court,  court 
administrative  office,  or  instrumentality 
in  the  judicial  or  legislative  branches  of 
the  Government,  and  Government 
corporations. 

(c)  Corporation  means  the 
Corporation  for  National  and 
Community  Service. 

(d)  Certification  means  a  written  debt 
claim  form  received  from  a  creditor 
agency  which  requests  the  paying 
agency  to  offset  the  salary  of  an 
employee. 

(e)  Chief  Executive  Officer  means  the 
Chief  Executive  Officer  of  the 
Corporation  for  National  and 
Community  Service,  or  his  or  her 
designee. 

(f)  Creditor  agency  means  an  agency 
of  the  Federal  Government  to  which  the 
debt  is  owed. 

(g)  Debt  means  money  owed  by  a 
person  to  the  United  States,  including  a 
debt  owed  to  the  Corporation  or  to  any 
other  Federal  agency. 

(h)  Debtor  means  a  person  who  owes 
a  debt.  Uses  of  the  terms  "I",  "you." 
"me."  and  similar  references  to  the 
reader  of  the  regulations  in  this  part  are 
meant  to  apply  to  debtors  as  defined  in 
this  paragraph  (h). 

(i)  Delinquent  debt  means  a  debt  that 
has  not  been  paid  within  the  time  limit 
prescribed  by  the  Corporation. 

(j)  Disposable  pay  means  that  part  of 
current  basic  pay,  special  pay,  incentive 
pay,  retirement  pay,  retainer  pay,  or,  in 
the  case  of  an  employee  not  entitled  to 
basic  pay.  other  authorized  pay 
remaining  after  the  deduction  of  any 
amount  required  by  law  to  be  withheld, 
excluding  any  garnishment  under  5  CFR 
parts  581  and  582.  The  Corporation  will 
deduct  the  following  items  in 
determining  the  amount  of  disposable 
pay  that  will  be  subject  to  salary  offset: 

(1)  Federal  Social  Security  and 
Medicare  taxes; 
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(2)  Federal,  state,  and  local  income 
taxes,  but  no  more  than  would  be  the 
case  if  the  employee  claimed  all 
dependents  to  which  he  or  she  is 
entitled  and  any  additional  amounts  for 
which  the  employee  presents  evidence 
of  a  tax  obUgation  supporting  the 
additional  withholding; 

(3)  Health  insurance  premiums; 

(4)  Normal  retirement  contributions  as 
set  forth  in  5  CFR  581.105(e); 

(5)  Normal  life  insurance  premiums, 
excluding  optional  life  insurance 
premiums;  and 

(6)  Levies  pvusuant  to  the  Internal 
Revenue  Code,  as  defined  in  5  U.S.C. 
5514(d). 

(k)  Employee  means  a  current 
employee  of  an  agency,  including  a 
current  member  of  the  Armed  Forces  or 
Reserve  of  the  Armed  Forces  of  the 
United  States. 

(1)  Federal  Claims  Collection 
Standards  means  the  standards 
published  at  4  CFR  chapter  II. 

(m)  Paying  agency  means  the  agency 
of  the  Federal  Government  that  employs 
the  individual  who  owes  a  debt  to  the 
United  States.  In  some  cases,  the 
Corporation  may  be  both  the  creditor 
agency  and  the  paying  agency. 

(n)  Payroll  office  means  the  payroll 
office  in  the  paying  agency  that  is 
primarily  responsible  for  the  payroll 
records  and  the  coordination  of  pay 
matters  with  the  appropriate  personnel 
office  with  respect  to  an  employee. 

(o)  Person  includes  a  natiu-al  person 
or  persons,  profit  or  non-profit 
corporation,  partnership,  association, 
trust,  estate,  consortiiun.  State  and  local 
government,  or  other  entity  that  is 
capable  of  owing  a  debt  to  the  United 
States  Government;  however,  agencies 
of  the  United  States  are  excluded. 

(p)  Private  collection  contractor 
means  a  private  debt  collector  under 
contract  with  an  agency  to  collect  a  non- 
tax debt  owed  to  the  United  States. 

(q)  Salary  offset  means  a  payroll 
procedure  to  collect  a  debt  under  5 
U.S.C.  5514  by  deduction(s)  at  one  or 
more  officially  estabUshed  pay  intervals 
from  the  current  pay  accoimt  of  an 
employee,  without  his  or  her  consent. 

(r)  Tax  refund  offset  means  the 
reduction  of  a  tax  refund  by  the  amount 
of  a  past-due  legally  enforceable  debt 
owed  to  the  Corporation  or  any  other 
Federal  agency. 

(s)  Waiver  means  the  cancellation, 
remission,  forgiveness,  or  non-recovery 
of  a  debt  allegedly  owed  by  a  person  to 
the  Corporation  or  any  other  Federal 
agency  as  permitted  or  required  by  5 
U.S.C.  5584  or  8346(b),  10  U.S.C.  2774. 
32  U.S.C.  716.  or  any  other  law. 


§2506.2    What  Is  the  Corporation's 
authority  to  issue  these  regulations? 

The  Corporation  is  issuing  regulations 
in  this  part  under  42  U.S.C.  12651f  and 
31  U.S.C.  3711.  3716.  and  3720A.  The 
Corporation  is  also  issuing  the 
regulations  in  this  part  in  conformity 
with  the  Federal  Claims  Collection 
Standards,  4  CFR  chapter  II,  which 
prescribe  standards  for  the  handling  of 
the  federal  government's  claims  for 
money  or  property,  including  standards 
for  administrative  collection, 
compromise,  termination  of  agency 
collection  action,  and  referral  to  the  U.S. 
Department  of  Justice  (DOJ)  for 
litigation. 

%  2506.3    What  other  regulations  also  apply 
to  the  Corporation's  debt  collection  efforts? 

All  provisions  of  the  Federal  Claims 
Collection  Standards  also  apply  to  the 
regulations  in  this  part.  This  part 
supplements  the  Federal  Claims 
Collection  Standards  by  prescribing 
procedures  and  directives  necessary  and 
appropriate  for  operations  of  the 
Corporation. 

§  2506.4    Do  these  regulations  apply  to 
claims  Involving  fraud  or 
misrepresentation? 

The  Federal  Claims  Collection 
Standards  and  this  part  do  not  apply  to 
any  claim  as  to  which  there  is  an 
indication  of  fraud  or  misrepresentation, 
as  described  in  the  Federal  Claims 
Collection  Standards,  unless  returned  to 
the  Corporation  by  the  DOJ  to  the 
Corporation  for  handling. 

§2506.5    What  Is  the  extent  of  the  Chief 
Executive  Officer's  authority  to  compromise 
debts  owed  to  the  Corporation? 

The  Chief  Executive  Officer  may 
exercise  his  or  her  compromise 
authority  for  those  debts  not  exceeding 
$100,000,  excluding  interest,  in 
conformity  with  the  Federal  Claims 
Collection  Act  of  1966,  as  amended;  the 
Federal  Claims  Collection  Standards 
issued  thereunder;  and  this  part,  except 
where  standards  are  established  by 
other  statutes  or  authorized  regulations 
issued  pursuant  to  them. 

§  2506.6    What  notice  will  I  be  provided  if 
I  owe  a  debt  to  the  Corporation? 

(a)  When  the  Chief  Executive  Officer 
determines  that  you  owe  a  debt  to  the 
Corporation,  he  or  she  will  send  you  a 
written  notice.  The  notice  will  be  hand- 
delivered  or  sent  to  you  by  certified 
mail,  return  receipt  requested  at  the 
most  current  address  known  to  the 
Corporation.  The  notice  v«ll  inform  you 
of  the  following: 

(1)  The  amount,  nature,  and  basis  of 
the  debt,  and  that  a  designated 
Corporation  official  has  reviewed  the 


claim  and  has  determined  that  the  debt 
is  vaUd; 

(2)  That  payment  of  your  debt  is  due 
as  of  the  date  of  the  notice,  and  that  the 
debt  will  be  considered  delinquent  if 
you  do  not  pay  it  within  30  days  of  the 
date  the  notice  is  mailed  or  hand- 
delivered; 

(3)  The  Corporation's  policy 
concerning  interest,  penalties,  and 
administrative  costs,  including  a 
statement  that  such  assessments  must  be 
made  against  you  unless  excused  in 
accordance  with  the  Federal  Claims 
Collection  Standards  and  this  part; 

(4)  That  you  have  the  right  to  inspect 
and  copy  Corporation  records  pertaining 
to  yoiu'  debt,  or  to  receive  copies  of 
those  records  if  personal  inspection  is 
impractical; 

(5)  That  you  have  the  opportunity  to 
enter  into  an  agreement,  in  writing  and 
signed  by  both  you  and  the  Chief 
Executive  Officer,  for  voluntary 
repayment  of  the  debt;  and 

(6)  The  address,  telephone  number, 
and  name  of  the  Corporation  official 
available  to  discuss  the  debt. 

(b)  Notice  of  possible  collection 
actions.  The  notice  provided  by  the 
Chief  Executive  Officer  under  paragraph 
(a)  of  this  section  will  also  advise  you 
that,  if  your  debt  (including  any  interest, 
penalties  and  administrative  costs)  is 
not  paid  within  60  days  of  the  date  of 
the  notice,  or  you  do  not  enter  into  a 
voluntary  repayment  agreement  within 
60  days  of  the  date  of  the  notice,  the 
Corporation  may  enforce  the  collection 
of  the  debt  by  emy  or  all  of  the  following 
methods: 

(1)  Referral  to  a  credit  reporting 
agency  (See  §  2506.10),  a  collection 
agency  (See  §  2506.11),  or  the  DOJ  (See 
§2506.12); 

(2)  If  you  are  a  Corporation  employee, 
by  deducting  money  from  your 
disposable  pay  account  (in  the  amount 
and  with  the  frequency,  approximate 
beginning  date  and  duration  specified 
by  the  Corporation)  until  the  debt  (and 
all  accumulated  interest,  penalties,  and 
administrative  costs)  is  paid  in  full,  and 
that  such  proceedings  with  respect  to 
the  debt  are  governed  by  5  U.S.C.  5514; 

(3)  If  you  are  an  employee  of  a  federal 
agency  other  than  the  Corporation,  by 
initiating  certification  procedures  to 
implement  a  salary  offset  by  the  federal 
agency,  as  appropriate  (which  may  not 
exceed  15  percent  of  the  employee's 
disposable  pay),  and  that  such 
proceedings  with  respect  to  the  debt  are 
governed  by  5  U.S.C.  5514; 

(4)  By  referring  the  debt  to  the  U.S. 
Department  of  the  Treasury  (Treasury) 
for  offset  against  any  refund  of 
overpayment  of  tax  (r.ee  Subpart  C  of 
this  part);  or 
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(5)  By  admin  istrative  offset  (see 
Subpart  D  of  tfa  is  part). 

(c)  Notice  of  opportunity  for  review. 
The  notice  proi  nded  by  the  Chief 
Executive  CDffic  er  under  paragraph  (a)  of 
this  section  will  also  advise  you  of  the 
opportunity  to  sbtain  a  review  within 
the  Corporatior ,  concerning  the 
existence  or  an:  ount  of  the  debt,  the 
proposed  schec  ule  for  offset  of  federal 
employee  salari'  payments,  or  whether 
the  debt  is  past  due  or  legally 
enforceable.  Th  e  notice  shall  also  advise 
you: 

(1)  Of  the  naiie,  address,  and 
telephone  num  )er  of  an  officer  or 
employee  of  this  Corporation  who  may 
be  contacted  co  aceming  procedures  for 
requesting  a  re\  iew; 

(2)  Of  the  me  iiod  and  time  period  for 
requesting  a  re\  iew; 

(3)  That  the  t:  mely  filing  of  a  request 
for  a  review  on  or  before  the  60th 
calendar  day  fo  lowing  the  date  of  the 
notice  to  the  de  stor  will  stay  the 
commencement  of  collection 
proceedings; 

(4)  Of  the  name  and  address  of  the 
officer  or  emplc  yee  of  the  Corporation 
to  whom  you  si  ould  send  the  request 
for  a  review; 

(5)  That  a  fini  il  decision  on  the  review 
(if  one  is  requested)  wrill  be  issued  at  the 
earliest  practical  date,  but  not  later  than 
60  days  after  thi ;  receipt  of  the  request 
for  a  review,  un  less  you  request,  and  the 
review  official  j  rants,  a  delay  in  the 
proceedings; 

(6)  That  any  1  nowingly  false  or 
frivolous  staten  ents,  representations,  or 
evidence  may  subject  you  to: 

(i)  Disciphnai  y  procedures 
appropriate  unc  er  5  U.S.C.  chapter  75, 
5  CFR  part  752,  or  any  other  applicable 
statute  or  reguU  tions; 

(ii)  Penalties  imder  the  False  Claims 
Act.  31  U.S.C.  3729-3733,  or  any  other 
apphcable  statutory  authority;  and 

(iii)  Criminal  penalties  under  18 
U.S.C.  286,  287,  1001,  and  102.  or  any 
other  apphcable  statutory  authority; 

(7)  Of  any  othjer  rights  available  to  you 
to  dispute  the  validity  of  the  debt  or  to 
have  recovery  of  the  debt  waived,  or 
remedies  available  to  you  under  statutes 
or  regulations  governing  the  program  for 
which  the  collection  is  being  made;  and 

(8)  That  unless  there  are  applicable 
contractual  or  statutory  provisions  to 
the  contrary,  are  ounts  paid  on  or 
deducted  for  th(  debt  which  are  later 
waived  or  founc  not  owed  will  be 
promptly  refun(  ed  to  you. 

(d)  The  Corporation  will  respond 
promptly  to  con  imunications  from  you. 


§2506.7    What  interest,  penalty,  and 
administrative  costs  wdii  i  have  to  pay  on  a 
debt  owed  to  the  Corporation? 

(a)  Interest.  (1)  The  Corporation  will 
assess  interest  on  all  delinquent  debts 
unless  prohibited  by  statute,  regulation, 
or  contract. 

(2)  Interest  begins  to  accrue  on  all 
debts  from  the  date  that  the  debt 
becomes  delinquent.  The  Corporation 
will  not  recover  interest  if  you  pay  the 
debt  within  30  days  of  the  date  on 
which  interest  begins  to  accrue.  Unless 
otherwise  established  in  a  contract, 
repayment  agreement,  or  by  statute,  the 
Corporation  shall  assess  interest  at  the 
rate  established  annually  by  the 
Secretary  of  the  Treasury  under  31 
U.S.C.  3717,  unless  a  different  rate  is 
necessary  to  protect  the  interests  of  the 
Corporation.  The  Corporation  will 
notify  you  of  the  basis  for  its  finding 
when  a  different  rate  is  necessary  to 
protect  the  Corporation's  interests. 

(3)  The  Chief  Executive  Officer  may 
extend  the  30-day  period  for  payment 
without  interest  where  he  or  she 
determines  that  such  action  is  in  the 
best  interest  of  the  Corporation.  A 
decision  to  extend  or  not  to  extend  the 
payment  period  is  final  and  is  not 
subject  to  further  review. 

(b)  Penalty.  The  Corporation  will 
assess  a  penalty  charge,  not  to  exceed 
six  percent  a  year,  on  any  portion  of  a 
debt  that  is  delinquent  for  more  than  90 
days. 

fc)  Administrative  costs.  The 
Corporation  will  assess  charges  to  cover 
administrative  costs  incurred  as  a  result 
of  your  failure  to  pay  a  debt  before  it 
becomes  delinquent.  Administrative 
costs  include  the  additional  costs 
incurred  in  processing  and  handling  the 
debt  because  it  became  delinquent,  such 
as  costs  incurred  in  obtaining  a  credit 
report,  or  in  using  a  private  collection 
contractor,  or  service  fees  charged  by  a 
Federal  agency  for  collection  activities 
undertaken  on  behalf  of  the 
Corporation. 

(a)  Allocation  of  payments.  A  partial 
payment  by  a  debtor  will  be  applied 
first  to  outstanding  administrative  costs, 
second  to  penalty  assessments,  third  to 
accrued  interest,  and  then  to  the 
outstanding  debt  principal. 

(e)  Waiver.  (1)  The  Chief  Executive 
Officer  may  (without  regard  to  the 
amount  of  the  debt)  waive  collection  of 
all  or  part  of  accrued  interest,  penalty, 
or  administrative  costs,  if  he  or  she 
determines  that  collection  of  these 
charges  would  be  against  equity  and 
good  conscience  or  not  in  the  best 
interest  of  the  Corporation. 

(2)  A  decision  to  waive  interest, 
penalty  charges,  or  administrative  costs 
may  be  made  at  any  time  before  a  debt 


is  paid.  However,  where  these  charges 
have  been  collected  before  the  waiver 
decision,  they  will  not  be  refunded.  The 
Chief  Executive  Officer's  decision  to 
waive  or  not  waive  collection  of  these 
charges  is  final  and  is  not  subject  to 
further  review. 

§  2506.8    What  opportunity  do  I  have  to 
obtain  a  review  of  my  debt  within  the 
Corporation. 

(a)  Request  for  review.  If  you  desire  a 
review  within  the  Corporation 
concerning  the  existence  or  amount  of 
the  debt,  the  proposed  schedule  for 
offset  of  federal  employee  salary 
payments,  or  whether  the  debt  is  past 
due  or  legally  enforceable,  you  must 
send  such  a  request  to  the  Corporation 
office  designated  in  the  notice  to  debtor. 
(See  §  2506.6(c)). 

(1)  Your  request  for  review  must  be 
signed  by  you  and  fully  identify  and 
explain  with  reasonable  specificity  all 
the  facts  and  evidence  that  support  your 
position. 

(2)  The  request  for  review  must  be 
received  by  the  designated  office  on  or 
before  the  60th  calendar  day  following 
the  date  of  the  notice.  Timely  filing  will 
stay  the  commencement  of  collection 
procedures.  If  you  file  a  request  for  a 
review  after  the  expiration  of  the  60  day 
period  provided  for  in  this  section,  the 
Corporation  will  accept  the  request  if 
you  can  show  that  the  delay  was  the 
result  of  circimi  stances  beyond  his  or 
her  control  or  because  you  did  not 
receive  notice  of  the  filing  deadline 
(unless  you  had  actual  notice  of  the 
filing  deadline). 

(b)  Review  of  Corporation  records 
related  to  the  debt.  (1)  In  accord^ce 
with  §  2506.6,  if  you  want  to  inspect  or 
copy  Corporation  records  related  to  the 
debt,  you  must  send  a  letter  to  the 
official  designated  in  the  notice  to  the 
debtor  stating  his  or  her  intention.  Your 
letter  must  be  received  within  30 
calendar  days  after  the  date  of  the  notice 
to  debtor. 

(2)  In  response  to  a  timely  request 
submitted  by  the  debtor,  the  designated 
official  will  notify  you  of  the  location 
and  time  when  you  may  inspect  and 
copy  records  related  to  the  debt. 

(3)  If  personal  inspection  is 
impractical,  reasonable  arrangements 
will  be  made  to  send  you  copies  of  those 
records. 

(c)  Review  official.  The  Chief 
Executive  Officer  shall  designate  an 
officer  or  employee  of  the  Corporation 
(who  was  not  involved  in  the 
determination  of  the  debt)  as  the  review 
official.  When  required  by  law  or 
regulation,  the  Corporation  may  request 
an  administrative  law  judge  to  conduct 
the  review,  or  may  obtain  a  review 


Federal  Register /Vol.  64,  No.  18 /Thursday,  January  28,  1999 /Rules  and  Regulations  4319 


official  who  is  an  official,  employee,  or 
agent  of  the  United  States  (but  who  is 
not  under  the  supervision  or  control  of 
the  Chief  Executive  Officer).  However, 
unless  the  review  is  conducted  by  an 
official  or  employee  of  the  Corporation, 
any  unresolved  dispute  you  have 
regarding  whether  all  or  part  of  the  debt 
is  past  due  or  legally  enforceable  (for 
purposes  of  collection  by  tax  refund 
offset  under  §  2506.31),  must  be  referred 
to  the  Chief  Executive  Officer  for 
ultimate  administrative  disposition,  and 
the  Chief  Executive  Officer  must 
directly  notify  you  of  his  or  her 
determination. 

(d)  Review  procedure.  After  you 
request  a  review,  the  reviewing  official 
will  notify  you  of  the  form  of  tiie  review 
to  be  provided.  The  reviewing  official 
shall  determine  the  type  of  review  to  be 
conducted  (i.e.  whether  an  oral  hearing 
is  required),  and  shall  conduct  the 
review  in  accordance  with  the  standards 
included  in  4  CFR  102.3(c).  If  the  review 
will  include  an  oral  hearing,  the  notice 
will  set  forth  the  date,  time,  and 
location  of  the  hearing.  If  the  review 
will  be  on  a  written  record,  you  will  be 
notified  that  you  should  submit 
arguments  and  evidence  in  writing  to 
the  review  official  by  a  specified  date 
after  which  the  record  will  be  closed. 
This  date  will  give  you  reasonable  time 
to  submit  documentation. 

(e)  Date  of  decision.  The  reviewing 
official  will  issue  a  written  decision, 
based  upon  either  the  written  record  or 
documentary  evidence  and  information 
developed  at  an  oral  hearing,  as  soon  as 
practical,  but  not  later  than  60  days  after 
the  date  on  which  the  Corporation 
received  your  request  for  a  review, 
unless  you  request  and  the  review 
official  grants  a  delay  in  the 
proceedings. 

(f)  Content  of  review  decision.  The 
review  official  shall  prepare  a  written 
decision  that  will  include: 

(1)  A  statement  of  the  facts  presented 
to  support  the  origin,  nature,  and 
amount  of  the  debt; 

(2)  The  revievtring  official's  findings, 
analysis,  and  conclusions;  and 

(3)  The  terms  of  any  repayment 
schedules,  if  applicable. 

(g)  Interest,  penalty,  and 
administrative  cost  accrual  during 
review  period.  Ehuing  the  review  period, 
interest,  penahies,  and  administrative 
costs  authorized  by  law  will  continue  to 
accrue. 

§  2506.9    How  can  I  resolve  the 
Corporation's  claim  ttirough  a  voluntary 
repayment  agreement? 

In  response  to  a  notice  of  a  debt  owed 
to  the  Corporation,  you  may  propose  to 
the  Corporation  you  be  allowed  to  repay 


a  debt  through  a  voluntary  payment 
agreement  in  lieu  of  the  Corporation 
taking  other  collection  actions  under 
this  part. 

(a)  Your  request  to  enter  into  a 
voluntary  repayment  must: 

(1)  Admit  the  existence  of  the  debt; 
and 

(2)  Either  propose  payment  of  the  debt 
(together  with  interest,  penalties,  and 
administrative  costs)  in  a  lump  sum,  or 
set  forth  a  proposed  repayment 
schedule. 

(b)  The  Corporation  will  consider  a 
request  to  enter  into  a  voluntary 
repayment  agreement  consistent  with 
the  standards  in  4  CFR  102.11.  The 
Chief  Executive  Officer  may  request 
additional  information  from  you  in 
order  to  make  a  determination  of 
whether  to  accept  a  voluntary 
repayment  agreement,  including 
requesting  financial  statements  if  you 
request  to  make  payments  in 
installments.  It  is  within  the  Chief 
Executive  Officer's  discretion  to  accept 
a  repayment  agreement  instead  of 
proceeding  with  other  debt  collection 
actions  under  this  part,  and  to  set  the 
necessary  terms  of  any  voluntary 
repayment  agreement.  At  the 
Corporation's  option,  you  may  be 
required  to  enter  into  a  confess- 
judgment  note  or  bond  of  indemnity 
with  surety  as  part  of  an  agreement  to 
make  payments  in  installments. 
Notwithstanding  the  provisions  of  this 
section,  any  reduction  or  compromise  of 
a  claim  will  be  governed  by  31  U.S.C. 
3711. 

§  2506.10    How  will  the  Corporation  use 
credit  reporting  agencies  to  collect  its 
claims? 

(a)  The  Corporation  may  report 
delinquent  debts  to  appropriate  credit 
reporting  agencies  by  providing  the 
following  information: 

(1)  A  statement  that  the  debt  is  valid 
and  is  overdue; 

(2)  The  name,  address,  taxpayer 
identification  number,  and  any  other 
information  necessary  to  establish  the 
identity  of  the  debtor; 

(3)  "The  amount,  status,  and  history  of 
the  debt;  and 

(4)  The  program  or  pertinent  activity 
under  which  the  debt  arose. 

(b)  Before  disclosing  debt  information 
to  a  credit  reporting  agency,  the 
Corporation  will: 

(1)  Take  reasonable  action  to  locate 
the  debtor  if  a  current  address  is  not 
available;  and 

(2)  If  a  current  address  is  available, 
provide  the  notice  required  under 

§  2506.6. 

(c)  At  the  time  debt  information  is 
submitted  to  a  credit  reporting  agency, 


the  Corporation  will  provide  a  written 
statement  to  the  reporting  agency  that 
all  required  actions  have  been  taken.  In 
addition,  the  Corporation  will, 
thereafter,  ensure  that  the  credit 
reporting  agency  is  promptly  informed 
of  any  substantive  change  in  the 
conditions  or  amount  of  the  debt,  and 
promptly  verify  or  correct  information 
relevant  to  the  claim. 

(d)  If  a  debtor  disputes  the  validity  of 
the  debt,  the  credit  reporting  agency 
will  refer  the  matter  to  the  appropriate 
Corporation  official.  The  credit 
reporting  agency  will  exclude  the  debt 
from  its  reports  until  the  Corporation 
certifies  in  writing  that  the  debt  is  valid. 

§  2506.1 1     How  will  the  Corporation 
contract  for  collection  services? 

The  Corporation  will  use  the  services 
of  a  private  collection  contractor  where 
it  determines  that  such  use  is  in  the  best 
interest  of  the  Corporation.  When  the 
Corporation  determines  that  there  is  a 
need  to  contract  for  collection  services, 
it  will— 

(a)  Retain  sole  authority  to: 

(1)  Resolve  any  dispute  with  the 
debtor  regarding  the  validity  of  the  debt; 

(2)  Compromise  the  debt; 

(3)  Suspend  or  terminate  collection 
action; 

(4)  Refer  the  debt  to  the  DO]  for 
litigation;  and 

(5)  Take  any  other  action  under  this 
part  which  does  not  result  in  full 
collection  of  the  debt; 

(b)  Require  the  contractor  to  comply 
with  the  Privacy  Act  of  1974,  as 
amended,  to  the  extent  specified  in  5 
U.S.C.  552a(m),  with  apphcable  Federal 
and  State  laws  pertaining  to  debt 
collection  practices  (e.g.,  the  Fair  Debt 
Collection  Practices  Act  (15  U.S.C. 
1692-1692o)),  and  with  applicable 
regulations  of  the  Corporation  in  this 
chapter; 

(c)  Require  the  contractor  to  account 
accurately  and  fully  for  all  amounts 
collected;  and 

(d)  Require  the  contractor  to  provide 
to  the  Corporation,  upon  request,  all 
data  and  reports  contained  in  its  files 
relating  to  its  collection  actions  on  a 
debt. 

§  2506.1 2    When  will  the  Corporation  refer 
claims  to  the  DOJ? 

The  Chief  Executive  Officer  will  refer 
to  the  DOJ  for  litigation  all  claims  on 
which  aggressive  collection  actions  have 
been  taken  but  which  could  not  be 
collected,  compromised,  suspended,  or 
terminated.  Referrals  will  be  made  as 
early  as  possible,  consistent  with 
aggressive  Corporation  collection  action, 
and  within  the  period  ''or  bringing  a 
timely  suit  against  the  debtor. 


4320 


lederal  Register/Vol.  64,  No.  18/Thursday,  January  28,  1999/Rules  and  Regulations 


§  2506. 13    Will  the  Corporation  use  a  cross- 
sarvicing  agreeiDent  with  the  Treasury  to 
collect  Its  ctaim$? 

Yes.  The  Corboration  will  enter  into 
a  cross-servicing  agreement  with  the 
Treasury  whicl|  will  authorize  the 
all  of  the  debt 
s  described  in  this  part, 
ction  services  will  be 
Corporation  in 
31  U.S.C.  Chapter  37. 


Treasury  to  taki 
collection  acti 
These  debt  col 
provided  to  th^ 
accordance  wi 


Subpart  B — Salary  Offset 

§  2506.20    What  debts  are  Included  or 
excluded  from  coverage  of  these 
regulations  on  salary  offset? 

(a)  The  reguliitions  in  this  subpart 
provide  Corpor  Jtion  procedures  for  the 
collection  by  salary  offset  of  a  federal 
employee's  pay  to  satisfy  certain  debts 
owed  to  the  Coi  poration  or  to  other 
federal  agencies . 

(b)  The  regulj  tions  in  this  subpart 
apply  to  collect  ons  by  the  Chief 
Executive  Offic  jr.  from: 

(1)  Federal  eriployees  who  owe  debts 
to  the  Corporati  on;  and 

(2)  Employee  i  of  the  Corporation  who 
owe  debts  to  otl  ler  federal  agencies. 

(c)  The  regulations  in  subpart  A  and 
this  subpart  do  aot  apply  to  debts 
arising  under  tli  e  Internal  Revenue  Code 
of  1986,  as  amended  (title  26,  United 
States  Code);  ths  Social  Security  Act  (42 
U.S.C.  301  et  se^.);  the  tariff  laws  of  the 
United  States;  or  to  any  case  where 
collection  of  a  c  ebt  by  salary  offset  is 
explicitly  provi  led  for  or  prohibited  by 
another  statute  e.g.,  travel  advances  in 

5  U.S.C.  5705  and  employee  training 
expenses  in  5  US.C.  4108). 

(d)  Nothing  ir  the  regulations  in  this 
subpart  precludss  the  compromise, 
suspension,  or  tsrmination  of  collection 
actions  under  tl  e  standards 
implementing  tl  le  Federal  Claims 
Collection  Act  ( )1  U.S.C.  3711  et  seq.. 

4  CFR  parts  101  -105,  38  CFR  1.900- 
1.994). 

(e)  A  levy  put  suant  to  the  Internal 
Revenue  Code  ti  ikes  precedence  over  a 
salary  offset  unc  er  this  subpart,  as 
provided  in  5  U  S.C.  5514(d). 

(f)  This  subpart  does  not  apply  to  any 
adjustment  to  piy  arising  out  of  an 
employee's  election  of  coverage  or  a 
change  in  coven  ige  under  a  Federal 
benefits  program  requiring  periodic 
deductions  fron  pay,  if  the  amount  to 
be  recovered  was  accumulated  over  four 
or  fewer  pay  peiiods. 

§  2506.21    May  I  isk  the  Corporation  to 
waive  an  overpayment  that  would  otherwise 
be  collected  by  offsetting  my  salary  as  a 
federal  employee? 

Yes,  the  regulations  in  this  subpart  do 
not  preclude  an  employee  from 
requesting  waivi  sr  of  an  overpayment 


under  5  U.S.C.  5584  or  8346(b),  10 
U.S.C.  2774,  32  U.S.C.  716.  or  under 
other  statutory  provisions  pertaining  to 
the  particular  debts  being  collected. 

§  2506.22    What  are  the  Corporation's 
procedures  for  salary  offset? 

(a)  The  Corporation  will  coordinate 
salary  deductions  under  this  subpart  as 
appropriate. 

(b)  The  Corporation's  payroll  office 
will  determine  the  amoimt  of  an 
employee's  disposable  pay  and  will 
implement  the  salary  offset. 

(c)  Deductions  will  begin  within  three 
official  pay  periods  following  receipt  by 
the  Corporation's  payroll  office  of 
certification  of  debt  ft-om  the  creditor 
agency. 

(d)  Types  of  collection — 

(1)  Lump-sum  offset.  If  the  amount  of 
the  debt  is  equal  to  or  less  than  15 
percent  of  disposable  pay,  the  debt 
generally  will  be  collected  through  one 
lump-simi  offset. 

(2)  Installment  deductions. 
Installment  deductions  will  be  made 
over  a  period  not  greater  than  the 
anticipated  period  of  employment.  The 
size  and  frequency  of  installment 
deductions  will  bear  a  reasonable 
relation  to  the  size  of  the  debt  and  the 
employee's  ability  to  pay.  However,  the 
amount  deducted  from  any  period  will 
not  exceed  15  percent  of  the  disposable 
pay  from  which  the  deduction  is  made 
unless  the  employee  has  agreed  in 
writing  to  the  deduction  of  a  greater 
amount. 

(3)  Deductions  from  final  check.  A 
deduction  exceeding  the  15  percent 
disposable  pay  limitation  may  be  made 
from  any  final  salary  payment  under  31 
U.S.C.  3716  and  the  Federal  Claims 
Collection  Standards,  in  order  to 
liquidate  the  debt,  whether  the 
employee  is  being  separated  voluntarily 
or  involuntarily. 

(4)  Deductions  from  other  sources.  If 
an  employee  subject  to  salary  offset  is 
separated  from  the  Corporation,  and  the 
balance  of  the  debt  cannot  be  liquidated 
by  offset  of  the  final  salary  check,  the 
Corporation  may  offset  any  later 
payments  of  any  kind  against  the 
balance  of  the  debt,  as  allowed  by  31 
U.S.C.  3716  and  the  Federal  Claims 
Collection  Standeu-ds. 

(e)  Multiple  debts.  In  instances  where 
two  or  more  creditor  agencies  are 
seeking  salary  offsets,  or  where  two  or 
more  debts  are  owed  to  a  single  creditor 
agency,  the  Corporation's  payroll  office 
may,  at  its  discretion,  determine 
whether  one  or  more  debts  should  be 
offset  simultaneously  within  the  15 
percent  limitatiofi. 


§  2506.23  How  will  the  Corporation 
coordinate  salary  offsets  with  other 
agencies? 

(a)  Responsibilities  of  the  Corporation 
as  the  creditor  agency.  Upon  completion 
of  the  procedures  established  in  the 
regulations  in  this  subpart  and  pursuant 
to  5  U.S.C.  5514,  the  Corporation  must 
submit  a  debt  claim  to  a  paying  agency. 

(1)  The  Corporation  must  include  in 
its  claim  a  certification,  in  writing,  that: 

(i)  The  employee  owes  the  debt; 

(ii)  The  amount  and  basis  of  the  debt; 

(iii)  The  date  the  Corporation's  right 
to  collect  the  debt  first  accrued; 

(iv)  That  the  Corporation's  regulations 
in  this  subpart  have  been  approved  by 
the  Office  of  Personnel  Management 
under  5  CFR  part  550,  subpart  K; 

(2)  If  the  collection  must  be  made  in 
installments,  the  Corporation's  claim 
will  also  advise  the  paying  agency  of  the 
amount  or  percentage  of  disposable  pay 
to  he  collected  in  each  installment.  The 
Corporation  may  also  advise  the  paying 
agency  of  the  number  of  installments  to 
be  collected,  and  the  date  of  the  first 
installment  if  that  date  is  other  than  the 
next  officially  established  pay  period. 

(3)  The  Corporation  shall  also  include 
in  its  claim  either: 

(i)  The  employee's  written  consent  to 
the  salary  offset; 

(ii)  The  employee's  signed  statement 
acknowledging  receipt  of  the  procedures 
required  by  5  U.S.C.  5514;  or 

(^iii)  Information  regarding  the 
completion  of  procedures  required  by  5 
U.S.C.  5514,  including  the  actions  taken 
and  the  dates  of  those  actions. 

(4)  If  the  employee  is  in  the  process 
of  separating  and  has  not  received  a 
final  salary  check  or  other  final 
payment(s)  from  the  paying  agency,  the 
Corporation  must  submit  its  debt  claim 
to  the  paying  agency  for  collection 
under  31  U.S.C.  3716.  The  paying 
agency  will  (under  its  regulations 
adopted  under  5  U.S.C.  5514  and  5  CFR 
part  550,  subpart  K).  certify  the  total 
amount  of  its  collection  on  the  debt  and 
notify  the  employee  and  the 
Corporation.  If  the  paying  agency's 
collection  does  not  fully  satisfy  the  debt, 
and  the  paying  agency  is  aware  that  the 
debtor  is  entitled  to  payments  ft-om  the 
Civil  Service  Retirement  and  Disability 
Fund  or  other  similar  payments  that 
may  be  due  the  debtor  employee  from 
other  Federal  Government  sources,  then 
(under  its  regulations  adopted  under  5 
U.S.C.  5514  and  5  CFR  part  550,  subpart 
K),  the  paying  agency  will  provide 
written  notice  of  the  outstanding  debt  to 
the  agency  responsible  for  making  the 
other  payments  to  the  debtor  employee. 
The  written  notice  will  state  that  the 
employee  owes  a  debt,  the  amount  of 
the  debt,  and  that  the  provisions  of  this 
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section  have  been  fully  complied  with. 
However,  the  Corporation  must  submit 
a  properly  certified  claim  under  this 
paragraph  (a)(4)  to  the  agency 
responsible  for  making  the  payments 
before  the  collection  can  be  made. 

(5)  Separated  employee.  If  the 
employee  is  already  separated  and  all 
payments  due  from  his  or  her  former 
paying  agency  have  been  paid,  the 
Ck)rporation  may  request,  unless 
otherwise  prohibited,  that  money  due 
and  payable  to  the  employee  from  the 
Civil  Service  Retirement  and  Disability 
Fund  (5  CFR  part  831.  subpart  R,  or  5 
CFR  part  845,  subpart  D)  or  other 
similar  funds,  be  administratively  offset 
to  collect  the  debt. 

(6)  Employee  transfer.  When  an 
employee  transfers  from  one  paying 
agency  to  another  paying  agency,  the 
Corporation  will  not  repeat  the  due 
process  procedures  described  in  5 
U.S.C.  5514  and  this  subpart  to  resiune 
the  collection.  The  Corporation  will 
submit  a  properly  certified  claim  to  the 
new  paying  agency  and  will 
subsequently  review  the  debt  to  make 
sure  the  collection  is  resumed  by  the 
new  paying  agency. 

(b)  Responsibility  of  the  Corporation 
as  the  paying  agency.  (1)  Complete 
claim.  When  the  Corporation  receives  a 
certified  claim  from  a  creditor  agency 
(under  the  creditor  agency's  regulations 
adopted  under  5  U.S.C.  5514  and  5  CFR 
part  550,  subpart  K),  deductions  should 
be  scheduled  to  begin  within  three 
officially  established  pay  intervals. 
Before  deductions  can  begin,  the 
employee  will  receive  a  written  notice 
bom  the  Corporation  including: 

(i)  A  statement  that  the  Corporation 
has  received  a  certified  debt  claim  from 
the  creditor  agency; 

(ii)  The  amoimt  of  the  debt  claim; 

(iii)  The  date  salary  offset  deductions 
will  begin;  and 

(iv)  The  amount  of  such  deductions. 

(2)  Incomplete  claim.  When  the 
Corporation  receives  an  incomplete 
certification  of  debt  from  a  creditor 
agency,  the  Corporation  will  return  the 
debt  claim  with  a  notice  that  the 
creditor  agency  must  comply  with  the 
procedures  required  under  5  U.S.C. 
5514  and  5  CFR  part  550,  subpart  K,  and 
must  properly  certify  a  debt  claim  to  the 
Corporation  before  the  Corporation  will 
take  action  to  collect  from  the 
employee's  current  pay  account. 

(3)  Review.  The  Corporation  is  not 
authorized  to  review  the  merits  of  the 
creditor  agency's  determination  with 
respect  to  the  amount  or  validity  of  the 
debt  certified  by  the  creditor  agency. 

(4)  Employees  who  transfer  from  the 
Corporation  to  another  paying  agency. 
If,  after  the  creditor  agency  has 


submitted  the  debt  claim  to  the 
Corporation,  the  employee  transfers 
from  the  Corporation  to  a  different 
paying  agency  before  the  debt  is 
collected  in  full,  the  Corporation  will 
certify  the  total  amount  collected  on  the 
debt  and  notify  the  employee  and  the 
creditor  agency  in  writing.  The 
notification  to  the  creditor  agency  will 
include  information  on  the  employee's 
transfer. 

§  2506.24    Under  what  conditions  will  the 
Corporation  ntake  a  refund  of  amounts 
collected  by  salary  offset? 

If  the  Corporation  is  the  creditor 
agency,  it  will  promptly  refund  any 
amount  deducted  under  the  authority  of 
5  U.S.C.  5514,  when: 

(a)  The  debt  is  waived  or  all  or  part 
of  the  funds  deducted  are  otherwise 
found  not  to  be  owed  (unless  expressly 
prohibited  by  statute  or  regulation);  or 

(b)  An  administrative  or  judicial  order 
directs  the  Corporation  to  make  a 
refund. 

(c)  Unless  required  or  permitted  by 
law  or  contract,  refunds  under  this 
section  will  not  bear  interest. 

$  2506.25  Will  the  collection  of  a  claim  by 
salary  offset  act  as  a  waiver  of  my  rights  to 
dispute  the  claimed  debt? 

Your  involuntary  payment  of  all  or 
any  portion  of  a  debt  being  collected 
under  this  subpart  will  not  be  construed 
as  a  waiver  of  any  rights  which  you  may 
have  imder  5  U.S.C.  5514  or  any  other 
provisions  of  a  written  contract  or  law, 
imless  there  are  statutory  or  contractual 
provisions  to  the  contrary. 

Subpart  C— Tax  Refund  Offset 

§2506.30    Which  debts  can  the 
Corporation  refer  to  ttie  Department  of  the 
Treasury  for  collection  by  offsetting  tax 
refunds? 

(a)  The  regulations  in  this  subpart 
implement  31  U.S.C.  3720A  which 
authorizes  the  Treasury  to  reduce  a  tax 
refund  by  the  amount  of  a  past-due 
legally  enforceable  debt  owed  to  a 
Federal  agency. 

(b)  For  purposes  of  this  section,  a 
past-due  legally  enforceable  debt 
referable  to  the  Treasiuy  for  tax  refund 
offset  is  a  debt  that  is  owed  to  the   . 
Corporation;  and: 

(1)  Is  at  least  $25.00  dollars; 

(2)  Except  in  the  case  of  a  judgment 
debt,  has  been  delinquent  for  at  least 
three  months  and  will  not  have  been 
delinquent  more  than  10  years  at  the 
time  the  offset  is  made; 

(3)  Cannot  be  currently  collected 
under  the  salary  offset  provisions  of  5 
U.S.C.  5514; 

(4)  Is  ineligible  for  administrative 
offset  under  31  U.S.C.  3716(a)  by  reason 


of  31  U.S.C.  3716(c)(2)  or  cannot  be 
collected  by  administrative  offset  imder 
31  U.S.C.  3716(a)  by  the  Corporation 
against  amounts  payable  to  the  debtor 
by  the  Corporation; 

(5)  With  respect  to  which  the 
Corporation  has  given  the  debtor  at  least 
60  days  to  present  evidence  that  all  or 
part  of  the  debt  is  not  past  due  or  legally 
enforceable,  has  considered  evidence 
presented  by  the  debtor,  and  has 
determined  that  an  amoimt  of  the  debt 
is  past  due  and  legally  enforceable; 

fe)  Which  has  been  disclosed  by  the 
Corporation  to  a  credit  reporting  agency 
as  authorized  by  31  U.S.C.  3711(e), 
imless  the  credit  reporting  agency 
would  be  prohibited  from  reporting 
information  concerning  the  debt  by 
reason  of  15  U.S.C.  1681c; 

(7)  With  respect  to  which  the 
Corporation  has  notified  or  has  made  a 
reasonable  attempt  to  notify  the  debtor 
that: 

(i)  The  debt  is  past  due,  and 
(ii)  Unless  repaid  vnthin  60  days 
thereafter,  the  debt  will  be  referred  to 
the  Treasury  for  offset  against  any 
refund  of  overpayment  of  tax;  and 

(8)  All  other  requirements  of  31  U.S.C. 
3720A  and  the  Treasury  regulations 
relating  to  the  eligibility  of  a  debt  for  tax 
return  offset  have  been  satisfied  (31  CFR 
285.2). 

§  2506.31  What  are  the  Corporation's 
procedures  for  collecting  debts  t>y  tax 
refund  offset? 

(a)  The  Chief  Executive  Officer  will  be 
the  point  of  contact  with  the  Treasury 
for  administrative  matters  regarding  the 
offset  program. 

(b)  "The  Corporation  will  ensure  that 
the  procedures  prescribed  by  the 
Treasury  are  followed  in  developing 
information  about  past-due  debts  and 
submitting  the  debts  to  the  Treasury. 

(c)  The  Corporation  will  submit  a 
notification  of  a  taxpayer's  liabiUty  for 
past-due  legally  enforceable  debt  to  the 
Treasury  which  will  contain: 

(1)  The  name  and  taxpayer  identifying 
number  (as  defined  in  section  6109  of 
the  Internal  Revenue  Code,  26  U.S.C. 
6109)  of  the  person  who  is  responsible 
for  the  debt; 

(2)  The  dollar  amount  of  the  past-due 
and  lagally  enforceable  debt; 

(3)  'Tne  date  on  which  the  original 
debt  became  past  due; 

(4)  A  statement  certifying  that,  with 
respect  to  each  debt  reported,  all  of  the 
requirements  of  eUgibility  of  the  debt  for 
referral  for  the  refund  offset  have  been 
satisfied.  (See  §  2506.30(b)).  For 
purposes  of  this -section,  notice  that 
collection  of  the  debt  is  affected  by  a 
bankruptcy  proceeding  involving  the 
individual  will  bar  referral  of  the  debt 

to  the  Treasury. 
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-  (d)  The  Corporation  shall  promptly 
notify  the  Treajiury  to  correct 
Corporation  data  submitted  when  it: 

(1)  Determiniis  that  an  error  has  been 
made  with  resp  ect  to  a  debt  that  has 
been  referred; 

(2)  Receives  (ir  credits  a  payment  on 
the  debt;  or 

(3)  Receives  notice  that  the  person 
owing  the  debt  has  filed  for  bankruptcy 
under  Title  11  of  the  United  States  Code 
or  has  been  adji  idicated  bankrupt  and 
the  debt  has  be(  m  discharged. 

(e)  When  advising  debtors  of  an  intent 
to  refer  a  debt  to  the  Treasury  for  offset, 
the  Corporatioi^  will  also  advise  the 
debtors  of  remejdial  actions  available  to 
defer  or  preven|  the  offset  from  taking 
place. 

Subpart  D— Acftninistrative  Offset 

§  2506.40    Under  what  circumstances  will 
tt>e  Corporation  collect  amounts  that  I  owe 
to  tti«  Corporation  (or  some  ottier  federal 
agency)  by  offsetting  ttM  debt  against 
payments  that  thp  Corporation  (or  some 
other  federal  agency)  owes  me? 

(a)  The  regulations  in  this  subpart 
apply  to  the  collection  of  any  debts  you 
owe  to  the  Corporation,  or  to  any 
request  from  anjother  federal  agency  that 
the  Corporatiorj  collect  a  debt  you  owe 
by  offsetting  yo^r  debt  against  a 
payment  the  Corporation  owes  you. 
Administrative  offset  is  authorized 
under  section  5!  of  the  Federal  Claims 
Collection  Act  if  1966,  as  amended  (31 
U.S.C.  3716).  T^e  Corporation  shall 
carry  out  administrative  offset  in 
accordance  witk  the  provisions  of  the 
Federal  Claims  Collection  Standards; 
the  regulations  Jn  this  subpart  are 
intended  only  t^  supplement  the 
provisions  of  thje  Federal  Claims 
Collection  Standards. 

(b)  The  Chief  JExecutive  Officer,  after 
attempting  to  collect  a  debt  you  owe  to 
the  Corporation,  under  section  3(a)  of  the 
Federal  Claims  tollection  Act  of  1966, 
as  amended  (31 1  U.S.C.  3711(a)),  may 
collect  the  debt  iby  administrative  offset, 
subject  to  the  fajllowing: 

(1)  The  debt  j^ou  owe  is  certain  in 
amount;  and      I 

(2)  It  is  in  the  best  interest  of  the 
Corporation  to  Qollect  your  debt  by 
administrative  ()ffset  because  of  the 
decreased  costs  lof  collection  and 
acceleration  in  the  payment  of  the  debt. 

(c)  The  Chief  Executive  Officer  may 
initiate  admini^rative  offset  with  regard 
to  debts  you  owje  to  another  federal 
agency.  The  head  of  the  creditor  agency, 
or  his  or  her"de$ignee,  roust  submit  a 
written  request  for  the  offset  with  a 
certification  thajt  the  debt  exists  and  that 
you  have  been  afforded  the  necessary 
due  process  rigi  its. 


(d)  The  Chief  Executive  Officer  may 
request  another  federal  agency  that 
holds  funds  payable  to  you  to  instead 
pay  those  funds  to  the  Corporation  in 
settlement  of  your  debt.  The 
Corporation  will  provide  certification 
that: 

(1)  The  debt  exists;  and 

(2)  You  have  been  afforded  the 
necessary  due  process  rights. 

(e)  No  collection  by  administrative 
offset  will  be  made  on  any  debt  that  has 
been  outstanding  for  more  than  10  years 
unless  facts  material  to  the  Corporation 
or  a  federal  agency's  right  to  collect  the 
debt  were  not  known,  and  reasonably 
could  not  have  been  known,  by  the 
official  or  officials  responsible  for 
discovering  and  collecting  the  debt. 

(f)  The  regulations  in  this  subpart  do 
not  apply  to: 

(1)  A  case  in  which  administrative 
offset  of  the  type  of  debt  involved  is 
explicitly  provided  for  or  prohibited  by 
another  statute;  or 

(2)  Debts  owed  to  the  Corporation  by 
federal  agencies  or  by  any  State  or  local 
government. 

S  2506.41    How  will  the  Corporation  request 
that  my  debt  to  the  Corporation  t>e  collected 
by  offsetting  against  some  payment  that 
another  federal  agency  owes  me? 

The  Chief  Executive  Officer  may 
request  that  funds  due  and  payable  to 
you  by  another  federal  agency  instead 
be  paid  to  the  Corporation  in  payment 
of  a  debt  you  owe  to  the  Corporation.  In 
requesting  administrative  offset,  the 
Corporation,  as  creditor,  will  certify  in 
writing  to  the  federal  agency  that  is 
holding  funds  for  you; 

(a)  That  you  owe  the  debt; 

(b)  The  amount  and  basis  of  the  debt; 
and 

(c)  That  the  Corporation  has  compUed 
with  the  requirements  of  31  U.S.C.  3716, 
its  own  administrative  offset  regulations 
in  this  subpart,  and  the  applicable 
provisions  of  the  Federal  Claims 
Collection  Standards  with  respect  to 
providing  the  debtor  with  due  process. 

S  2506.42    What  procedures  will  the 
Corporation  use  to  collect  amounts  I  owe  to 
a  federal  agency  by  offsetting  a  payment 
that  the  Corporation  would  ottierwise  malce 
tome? 

Any  federal  agency  may  request  that 
the  Corporation  administratively  offset 
funds  due  and  payable  to  you  in  order 
to  collect  a  debt  you  owe  to  that  agency. 
The  Corporation  will  initiate  the 
requested  offset  only: 

(a)  Upon  receipt  of  written 
certification  bom  the  creditor  agency 
stating: 

(1)  That  you  owe  the  debt; 

(2)  The  amount  and  basis  of  the  debt; 


(3)  That  the  agency  has  prescribed 
regulations  for  the  exercise  of 
administrative  offset;  and 

(4)  That  the  agency  has  complied  with 
its  own  administrative  offset  regulations 
and  with  the  applicable  provisions  of 
the  Federal  Claims  Collection 
Standards,  including  providing  you 
with  any  required  hearing  or  review; 
and 

(b)  Upon  a  determination  by  the  Chief 
Executive  Officer  that  offsetting  funds 
payable  to  you  by  the  Corporation  in 
order  to  collect  a  debt  owed  by  you 
would  be  in  the  best  interest  of  the 
United  States  as  determined  by  the  facts 
and  circumstances  of  the  particular 
case,  and  that  such  an  offset  would  not 
otherwise  be  contrary  to  law. 

§  2506.43    When  may  the  Corporation  make 
an  offset  In  an  expedited  manner? 

The  Corporation  may  effect  an 
administrative  offset  against  a  payment 
to  be  made  to  you  before  completion  of 
the  procedures  required  by  §§  2506.41 
and  2506.42  if  failure  to  take  the  offset 
would  substantially  jeopardize  the 
Corporation's  abihty  to  collect  the  debt 
and  the  time  before  the  payment  is  to  be 
made  does  not  reasonably  permit  the 
completion  of  those  procedures.  An 
expedited  offset  will  be  promptly 
followed  by  the  completion  of  those 
procediu-es.  Amoimts  recovered  by 
offset,  but  later  found  not  to  be  owed  to 
the  Corporation,  will  be  promptly 
refunded. 

Dated:  January  15, 1999. 
Kenneth  L.  Klothen, 

General  Counsel. 

(PR  Doc.  99-1769  Filed  1-27-99;  8:45  am) 
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[MM  Docket  No.  87-268;  FCC  98-315] 

Advanced  Television  Systems  and 
Their  Impact  Upon  the  Existing 
Television  Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  has  adopted 
a  Second  Memorandum  Opinion  and 
Order  [Second  MOS^O)  addressing 
petitions  for  reconsideration  of  the 
Memorandum  Opinion  and  Order  on 
Reconsideration  of  the  Fifth  Report  and 
Order  [Service  Reconsideration  Order) 
and  the  Memorandum  Opinion  and 
Order  on  Reconsideration  of  the  Sixth 
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Report  and  Order  [AUotment 
Reconsideration  Order)  in  this 
proceeding.  This  Second  M06-0 
generally  reaffirms  the  Commission's 
DTV  eligibility  and  allotment  policies. 
The  Commission  is,  however,  revising 
and  clarifying  certain  of  its  DTV 
allotment  policies  in  response  to 
petitioners'  requests.  These  actions  will 
resolve  the  remaining  issues  regarding 
our  policies  and  rules  for  DTV  and 
analog  (NTSC)  channel  allotments. 
DATES:  Effective  March  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Franca  (202-418-2470),  Alan 
Stillwell  (202-418-2470)  or  Robert 
Eckert  (202-428-2470).  Office  of 
Engineering  and  Technology. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's  Second 
Memorandum  Opinion  and  Order  on 
Reconsideration  of  the  Fifth  and  Sixth 
Report  and  Orders  [Second  M060)  in 
MM  Docket  No.  87-268,  FCC  98-315, 
adopted  November  24, 1998,  and 
released  December  18, 1998.  The  full 
text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street, 
N.W.,  Washington,  D.C.  The  complete 
text  of  this  decision  also  may  be 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Service,  1231  20th  Street, 
N.W..  Washington,  D.C.  20036,  (202- 
857-3800). 

Summary  of  the  Second  Memorandum 
Opinion  and  Order  on  Reconsideration 
of  the  Fifth  and  Sixth  Report  and 
Orders 

1.  In  the  Second  MOSrO,  the 
Commission  has  affirmed,  with  some 
minor  modifications  and  clarifications, 
its  Memorandum  Opinion  and  Order  on 
Reconsideration  of  the  Fifth  Report  and 
Order  [Service  Reconsideration  Order) 
in  MM  Docket  No.  87-268,  FCC  98-23, 
adopted  February  17, 1998,  63  FR  15774 
(April  1, 1998),  and  its  Memorandum 
Opinion  and  Order  on  Reconsideration 
of  the  Sixth  Report  and  Order 
[Allotment  Reconsideration  Order)  in 
MM  Docket  No.  87-268,  adopted 
February  17, 1998,  FCC  98-24,  63  FR 
13546  (March  3, 1998).  hi  the  Service 
Reconsideration  Order,  the  Commission 
addressed  petitions  for  reconsideration 
of  its  eligibility  standards  for  the  initial 
DTV  channels  and  other  rules  and 
procedures  for  broadcasters  to  convert 
to  digital  television  (DTV)  service.  In  the 
Allotment  Reconsideration  Order,  the 
Commission  addressed  petitions  for 
reconsideration  of  its  decisions  on  a 
Table  of  Allotments  for  digital  television 
(DTV)  service,  policies  and  rules  for  the 


initial  DTV  allotments,  procedures  for 
assigning  those  allotted  channels,  and 
plans  for  spectrum  recovery. 

2.  The  Commission  revised  and 
clarified  certain  of  its  DTV  allotment 
policies  in  response  to  petitioners' 
requests.  First,  in  response  to  a  petition 
from  Fox  Broadcasting  Company,  the 
Commission  modified  its  policy 
temporarily  restricting  requests  for 
maximization  of  UHF  DTV  station 
power  to  200  kW  to  provide  flexibility 
for  DTV  licensees  to  request  higher 
power,  up  to  the  1000  kW  maximum, 
where  certain  conditions  are  met.  The 
Conunission  found  that  the  200  kW  cap 
may  not  be  needed  in  all  situations  and 
that  it  is  desirable  to  permit  immediate 
full  maximization  to  1000  kW  in 
situations  where  such  changes  would 
not  affect  the  maximization  plans  of 
others.  The  Commission  indicated  that 
the  following  provisions  will  apply  to 
applications  proposing  such  power 
increases  that  would  increase  a  station's 
DTV  service  area  in  one  or  more 
directions  beyond  the  area  resulting 
from  the  station's  allotment  parameters. 
Such  requests  must  include  an 
interference  analysis  that  demonstrates 
compliance  with  the  de  minimis 
interference  standard  set  forth  in 

§  73.623(c)(2)  of  the  rules.  This 
interference  analysis  must  be  performed 
assuming  that  all  other  DTV  facilities 
are  operating  at  the  DTV  power  levels 
specified  for  their  allotment,  or  200  kW, 
whichever  is  greater,  and  at  the  allotted 
site  and  antenna  height  above  average 
terrain.  All  such  applications  will  be 
placed  on  public  notice  and  interested 
parties  will  be  allowed  30  days  to  file 
objections.  A  party  may  object  to  such 
requests  where  the  change  would 
impact  its  future  plans  to  maximize  its 
own  DTV  operations,  i.e.,  to  an  extent 
greater  than  could  be  achieved  at  a 
power  level  of  200  kW.  Upon  the  filing 
of  an  objection  to  a  maximization 
application,  the  affected  parties  will  be 
allowed  30  days  to  resolve  the  conflict. 
In  the  event  the  parties  are  unable  to 
resolve  their  differences,  the  appUcation 
will  be  dismissed  and  the  applicant  will 
be  allowed  to  resubmit  the  application 
with  a  request  for  no  more  than  200  kW 
ERP.  These  policies  will  apply  both  to 
future  applications  and  applications 
now  on  file  at  the  Commission. 

3.  The  Commission  also  clarified  its 
poUcy  with  respect  to  pending 
applications  to  modify  existing  analog, 
or  NTSC,  television  facilities.  Several 
petitioner^  argued  that  the 
Commission's  treatment  of  applications 
for  modification  of  NTSC  facilities  and 
new  NTSC  applications  is  disparate  and 
unfair.  They  observed  that  in  the 
Allotment  Reconsideration  Order  the 


Commission  stated  that  service 
replication  of  DTV  allotments  is  based 
on  facilities  authorized  as  of  April  3. 
1997,  and  that  it  refused  requests  to 
process  all  pending  NTSC  modification 
applications  and  grant  them  full  DTV 
service  replication  of  the  modified 
facility.  In  contrast  to  this  decision,  they 
observe  that  in  the  Service 
Reconsideration  Order  the  Commission 
stated  that  applications  for  new  NTSC 
facilities  that  were  pending  as  of  April 
3,  1997,  would  be  processed  and  that 
the  grantees  could  operate  either  a 
digital  or  analog  station  prior  to 
conversion.  These  petitioners  argued 
that  all  applications  pending  as  of  April 
3,  1997,  whether  for  new  or  modified 
NTSC  facilities,  should  be  treated  the 
same.  The  Commission  explained  that 
its  actions  with  respect  to  modification 
applications  granted  before  the  DTV 
Table  were  evaluated  based  on  the  same 
criteria  that  will  be  applied  in 
evaluating  other  NTSC  modification 
applications  and  did  not  compromise 
either  its  DTV  allotment  goals  or 
opportunities  for  increasing  the  NTSC 
or  DTV  facilities  of  other  stations,  and 
therefore  its  treatment  of  all  such 
applications  is  fair  and  equitable. 

4.  The  Commission  advised  interested 
parties  that  in  processing  the  remaining 
pending  applications  for  modification  of 
NTSC  facilities,  it  will  consider  the 
impact  of  the  proposed  change  on  the 
service  area  of  any  affected  DTV  station 
as  computed  from  the  location  and 
facilities  specified  in  the  Second 
MO&O,  or  any  increases  in  facilities 
authorized  subsequent  to  those 
established  in  Appendix  B.  The 
Commission  furUier  advised  applicants 
that,  to  the  extent  it  grants  applications 
for  modifications  of  NTSC  facilities,  it 
will  not  automatically  increase  the 
facilities  of  the  associated  DTV  channel 
to  rephcate  the  new  NTSC  service  area. 
In  this  regard,  the  Commission  stated 
that  it  is  concerned  that  increasing  DTV 
faciUties  in  this  manner  could  result  in 
significant  new  interference  to  either  or 
both  NTSC  stations  or  other  DTV 
stations.  Accordingly,  if  parties  with 
pending  appUcations  for  NTSC 
modifications  also  desire  to  have  their 
DTV  facihties  modified,  they  must 
submit  a  separate  application  for 
modification  of  the  DTV  station.  Such 
appUcations  for  E)TV  station 
modifications  will  be  evaluated  under 
the  criteria  set  forth  in  §§  73.622  and 
73.623  of  the  rules. 

5.  Tlie  Commission  next  clarified  its 
poUcy  with  respect  to  protection  of 
allotments  for  proposed  new  NTSC 
stations.  A  number  of  petitioners  that 
had  filed  application-  for  new  NTSC 
stations  within  areas  .covered  by  the 
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Commission's  1  987  Order  {Freeze 
Order)  freezing  acceptance  of 
applications  foi  new  television  stations 
in  certain  cong<  isted  areas  sought 
reconsideration  to  ensure  that 
allotments  will  be  available  for  their 
applications.  These  petitioners  argued 
that,  in  the  S/.v/jh  Report  and  Order  in 
the  DTV  proceejding.  the  Commission 
indicated  that  it  would  continue  to 
process  applications  filed  on  or  before 
September  20.  ^996,  because  it  did  not 
believe  that  tho$e  applications  would 
have  a  significaht  negative  impact  on 
the  DTV  Table.  They  further  contended 
that  in  the  Alloiment  Reconsideration 
Order  the  Commission  confirmed  that  it 
intended  to  protect  pending  NTSC 
apphcations  fil^d  by  this  deadline. 
These  parties  argued  that  in  the 
Allotment  Reconsideration  Order  the 
Commission  mt  de  clear  for  the  first 
time  that  applic  ations  not  accepted  for 
filing  were  not  protected  and  that  to  the 
extent  that  a  conflicting  DTV  allotment 
has  been  made,  jit  did  not  plan  to  allot 
a  replacement  channel  for  those 
applications.  They  stated  that  the 
Commission  did  not  provide  an 
explanation  for  pot  protecting  the 
allotments  sought  in  their  applications. 

6.  In  reviewing  the  petitioners' 
requests  for  reconsideration,  the 
Conunission  found  that  these  parties 
appeared  to  misunderstand  its  policy 
with  respect  to  applications  for  new 
NTSC  stations  t^at  were  filed  on  or 
before  September  20.  1996,  as  that 
policy  apphes  tp  applications  for  new 
stations  at  locations  within  areas 
covered  by  the  1987  Freeze  Order.  The 
Commission  indicated  that  its  policy  of 
maintaining  anq  protecting  vacant 
NTSC  allotments  that  are  the  subject  of 
pending  applications  applied  only  to 
apphcations  forjnew  NTSC  stations 
outside  of  the  freeze  areas.  It  stated  that 
it  did  not  consi4er  applications  within 
the  freeze  areas  to  be  pending  and  did 
not  protect  such  applications  by 
avoiding  the  creation  of  DTV  allotments 
that  would  conflict  with  the  new  NTSC 
stations  they  propose.  In  this  regard,  the 
Commission  noted  that  it  had  indicated 
previously,  in  the  Sixth  Further  Notice 
in  the  DTV  proceeding,  that  it  would 
continue  its  longstanding  policy  of 
considering  requests  for  waiver  of  the 
Freeze  Order  on  la  case-by-case  basis. 
The  Commission  noted  that  if  all  vacant 
allotments  were  [protected,  it  would  not 
be  possible  to  accommodate  all  existing 
broadcasters  and  the  expected  service 
areas  of  many  of  the  DTV  allotments 
would  be  reducad. 

7.  The  Commission  did,  however, 
indicate  that  it  f(  »und  it  desirable  to 
provide  applicants  seeking  to  operate 
new  NTSC  static  ns  in  the  freeze  areas 


with  options  to  pursue  their 
applications  wherever  such  options 
would  not  conflict  with  NTSC  or  DTV 
stations  (including  DTV  allotments, 
authorized  or  requested  increases  in 
DTV  allotment  facilities  and  proposals 
for  new  or  modified  DTV  allotments).  In 
this  regard,  it  adopted  the  suggestion  of 
several  of  the  petitioners  that  it  allow 
parties  whose  NTSC  applications 
conflict  with  DTV  stations  to  request  a 
change  in  the  NTSC  channel  they  seek 
or  to  amend  their  application  to 
eliminate  all  such  conflicts.  The 
Commission  agreed  that  where  an 
alternate  NTSC  channel  below  channel 
60  is  available,  it  would  provide  a  win- 
win  solution  in  avoiding  interference  to 
DTV  service  and  allowing  the  public  to 
receive  additional  television  service. 
The  Commission  therefore  stated  that  in 
a  subsequent  Public  Notice,  its  Mass 
Media  Bureau  will  announce  a  window 
of  time  during  which  such  petitions  to 
amend  the  NTSC  Table  of  Allotments  or 
amendments  to  freeze-waiver 
applications  may  be  filed.  Parties  that 
had  filed  applications  for  new  NTSC 
stations  using  allotments  in  the  freeze 
areas  will  be  permitted  to  amend  their 
applications  if  such  amendment  would 
eliminate  interference  to  DTV  service 
predicted  using  the  criteria  set  forth  in 
§  73.623(c)  of  the  rules.  Such 
amendments  may  include  changes  in 
the  ERP.  directional  antenna  pattern, 
antenna  height  or  site  location  requested 
in  the  application,  but  the  amendment 
must  conform  to  pertinent  NTSC 
requirements.  The  apphcation 
amendment  may  also  specify  DTV 
operation. 

8.  In  response  to  an  ex  parte  request 
from  the  Dispatch  Broadcast  Group 
(Dispatch),  the  Commission  modified  its 
operating  requirements  for  DTV  stations 
to  provide  licensees  with  greater 
flexibility  in  scheduling  their  DTV 
operations  in  the  early  phases  of  the 
DTV  implementation  process.  In 
particular,  the  Commission  modified  its 
rules  to  allow  stations,  both  commercial 
and  noncommercial,  that  voluntarily 
commence  DTV  service  early  full 
flexibility  in  determining  the  schedule 
on  which  they  operate  their  DTV 
service,  and  thereafter  to  require  that 
they  operate  in  accordance  with  the 
existing  requirement  that  they  must 
provide  at  least  one  free  over-the-air 
DTV  video  program  at  no  charge  to 
viewers,  at  any  time  their  associated 
NTSC  stations  are  operating. 

9.  Finally,  the  Commission  make 
several  adjustments  to  the  DTV  Table  in 
response  to  requests  of  individual 
petitioners.  The  revised  DTV  Table  and 
associated  technical  parameters  for 
station  operation  are  available  for 


inspection  on  the  internet  at 
www.fcc.gov  and  at  the  FCC  Reference 
Center,  Room  239, 1919  M  Street,  N.W., 
Washington.  D.C.  20554  during  regular 
business  hours. 

Procedural  Matters 

10.  Paperwork  Reduction  Act  of  1995 
Analysis.  This  Second  MO&O  has  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  No. 
104-13.  and  foimd  to  impose  no  new  or 
modified  information  collection 
requirements  on  the  public. 

11.  Supplemental  Final  Regulatory 
Flexibility  Analysis.  With  respect  to  this 
Second  MO&O,  the  Commission  has 
prepared  a  Supplemental  Final 
Regulatory  Flexibility  Analysis,  under 
the  Regulatory  Flexibility  Act.  of  the 
possible  significant  economic  impact  on 
small  entities  of  the  rules  in  this 
document.  None  of  the  petitions  for 
reconsideration  of  the  Service 
Reconsideration  Order  or  the  Allotment 
Reconsideration  Order  raised  issues 
concerning  the  Supplemental  FRFAs 
prepared  for  those  decisions.  The 
Supplemental  FRFA  for  the  Second 
M0&-0  is  as  follows: 

A.  Need  for,  and  Objectives  of,  this 
Memorandum  Opinion  and  Order 

12.  hi  the  Fifth  Report  and  Order,  the 
Commission  adopted  rules  for  the 
transition  to  DTV  service,  including 
eUgibility  standards  for  the  initial  DTV 
channels,  a  construction  schedule,  a 
requirement  that  broadcasters  continue 
to  provide  a  free,  over-the-air  television 
service,  and  a  simulcast  requirement 
phased-in  at  the  end  of  the  transition 
period.  In  the  Service  Reconsideration 
Order,  the  Commission  addressed 
petitions  for  reconsideration  of  its 
ehgibility  standards  for  the  initial  DTV 
channels  and  other  elements  of  its  rules 
and  procedures  for  broadcasters  to 
convert  to  DTV  service.  In  the  Sixth 
Report  and  Order,  the  Commission 
adopted  policies,  procedures  and 
technical  criteria  for  use  in  conjunction 
with  operation  of  broadcast  digital 
television  (DTV)  service,  adopted  a  DTV 
Table  of  Allotments,  adopted  a  plan  for 
the  recovery  of  a  portion  of  the 
spectrum  currently  allocated  to  TV 
broadcasting,  and  provided  prcx;edures 
for  assigning  DTV  frequencies.  In  the 
Allotment  Reconsideration  Order,  the 
Commission  addressed  petitions  for 
reconsideration  of  its  decisions  on  the 
DTV  Table  of  Allotments,  policies  and 
rules  for  the  initial  DTV  allotments, 
procedures  for  assigning  those  allotted 
channels,  and  plans  for  spectrum 
recovery.  In  the  present  Memorandum 
Opinion  and  Order,  the  Commission 
addresses  petitions  for  reconsideration 
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of  both  the  Service  Reconsideration 
Order  and  the  Allotment 
Reconsideration  Order.  Throughout  this 
proceeding,  we  have  sought  to  allot  DTV 
channels  in  a  manner  that  is  most 
efficient  for  broadcasters  and  the  pubhc 
and  least  disruptive  to  broadcast 
television  service  during  the  period  of 
transition  from  NTSC  to  DTV  service. 
We  wish  to  ensure  that  the  spectrum  is 
used  efficiently  and  effectively  through 
reliance  on  market  forces,  and  ensure 
that  the  introduction  of  digital  TV  fully 
serves  the  public  interest. 

B.  Summary  of  Significant  Issues  Raised 
by  the  Public  In  Response  to  the 
Supplemental  FRFAs 

13.  None. 

C.  Description  and  Estimate  Of  The 
Number  Of  Small  Entities  To  Which  The 
Rules  Will  Apply 

14.  As  noted,  Final  Regulatory 
Flexibility  Analyses  were  incorporated 
into  the  Fifth  Report  and  Order  and  the 
Sixth  Report  and  Order.  In  those 
analyses,  we  described  in  detail  the 
small  entities  that  might  be  significantly 
affected  by  the  rules  adopted  in  the  Fifth 
Report  and  Order  and  the  Sixth  Report 
and  Order.  Those  entities  included  full 
service  television  stations,  TV  translator 
facilities,  and  LPTV  stations.  In 
addition,  while  we  did  not  believe  that 
television  equipment  manufacturers, 
manufacturers  of  television  equipment 
used  by  consumers,  and  computer 
manufacturers  constituted  regulated 
entities  for  the  purpose  of  those 
previous  FRFAs,  we  included  them  in 
the  analysis  of  the  FRFAs  because  we 
thought  that  some  rule  changes  and 
textual  discussions  in  the  Fifth  Report 
and  Order  and  the  Sixth  Report  and 
Order  might  ultimately  have  some  affect 
on  equipment  compliance.  In  the 
present  Memorandum  Opinion  and 
Order  we  address  reconsideration 
petitions  filed  in  response  to  the  Service 
Reconsideration  Order  and  the 
Allotment  Reconsideration  Order.  In 
this  present  Supplemental  FRFA.  we 
hereby  incorporate  by  reference  the 
description  and  estimate  of  the  number 
of  small  entities  from  the  previous 
FRFAs  in  this  proceeding. 

D.  Description  of  Projected  Reporting. 
Recordkeeping  and  Other  Compliance 
Requirements 

15.  The  rules  adopted  will  result  in  no 
changes  in  current  reporting, 
recordkeeping,  or  other  compliance 
requirements. 


E.  Steps  Taken  to  Minimize  Significant 
Economic  Burdens  on  Small  Entities, 
and  Significant  Alternatives  Considered 

16.  As  noted  in  the  previous  FRFAs, 
the  DTV  Table  of  Allotments  will  affect 
all  of  the  commercial  and 
noncommercial  broadcast  television 
stations  eligible  for  a  DTV  channel  in 
the  transition  period  and  a  significant 
number  of  the  LPTV  and  TV  translator 
stations.  LPTV  and  TV  translator 
stations,  especially,  are  likely  to  be 
small  entities.  It  is  expected  that  the 
allotments  wrill  constitute  the 
population  of  channels  on  which 
broadcasters  will  operate  DTV  service  in 
the  near  future.  Affected  stations  will 
need  to  modify  or  obtain  new 
transmission  facilities  and.  to  a  varying 
extent,  production  equipment  to  operate 
on  the  new  DTV  channels.  The  actual 
,  cost  of  equipment  is  expected  to  vary  in 
accordance  with  the  degree  to  which  the 
station  becomes  involved  in  DTV 
programming  and  origination. 
Considering  this  and  other 
information,  the  Memorandum  Opinion 
and  Order  makes  the  following  changes 
to  the  Commission's  DTV  poHcies: 

(1)  Reaffirms  the  Commission's  initial 
DTV  eligibiUty  standards  and  denies 
requests  by  several  petitioners  that  we 
change  the  channel  of  certain  DTV 
allotments  that  conflict  with  the  NTSC 
allotments  for  which  they  have 
submitted  applications  or  petitions  for 
rule  making.  (In  general,  these 
petitioners  filed  applications  that  had 
not  been  accepted  or  acted  upon  by  the 
Commission  because  they  contained  a 
request  for  waiver  of  the  1987  Freeze 
Order.)  The  MO&O  does,  however,  grant 
the  petitioners'  alternative  suggestion 
that  they  be  permitted  to  modify  their 
existing  applications  to  specify 
alternative  channels  that  do  not  conflict 
with  the  DTV  allotments.  This  will 
allow  those  parties  to  continue  to 
pursue  their  outstanding  investments  in 
seeking  a  new  stations  wherever 
possible. 

(2)  Grants  Fox's  request  that  we 
modify  our  decision  to  limit  initial 
maximization  requests  to  200  kW, 
subject  to  certain  conditions. 
Accordingly,  the  item  permits  parties  to 
submit  requests  for  DTV  power 
increases  above  200  kW.  up  to  the  1000 
kW  maximum.  Such  requests  must 
include  an  engineering  showing  that 
demonstrates  compliance  with  the  de 
minimis  interference  standard  with  all 
affected  stations  assumed  to  be 
operating  at  the  DTV  power  level 
specified  for  their  allotment  or  at  200 
kW.  whichever  is  greater.  Requests  will 
be  placed  on  public  notice  for  30  days 
and  any  objections  to  the  increase  above 


200  kW  must  be  resolved  by  the 
applicant.  This  action  will  allow  a 
number  of  stations  to  construct  their 
initial  DTV  facilities  with  greater  than 
200  kW  effective  radiated  power  and 
thereby  avoid  the  need  for  them  to 
undertake  a  more  costly  two-stage 
construction  process  to  achieve  higher 
power  in  the  future,  after  the  current 
200  kW  hmitation  on  power  increases  is 
hfted. 

(3)  Grants  Dispatch's  request  for 
modification  of  the  operating 
requirements  for  DTV  stations  to 
provide  licensees  with  greater  flexibiUty 
in  scheduling  their  DTV  operations  in 
the  early  phases  of  the  DTV 
implementation  process.  In  particular, 
the  rules  have  been  modified  to  allow 
stations,  both  commercial  and 
noncommercial,  that  voluntarily 
commence  DTV  service  early  full 
flexibiUty  in  determining  the  schedule 
on  which  they  operate  their  DTV 
service.  Thereafter,  such  stations  must 
operate  in  accordance  with  the  existing 
requirement  that  they  provide  at  least 
one  free  over-the-air  DTV  video  program 
at  no  charge  to  viewers,  at  any  time  their 
associated  NTSC  stations  are  operating. 

(4)  Grants  a  number  of  individual 
requests  for  changes  in  the  initial  DTV 
allotments.  These  actions  do  not  alter  in 
any  significant  way  the  previous  FRFAs 
and  Supplemental  FRFAs  or  the 
potential  effect  of  the  rules  on  any  small 
entities  that  may  be  subject  to  them. 

17.  The  Commission  will  send  a  copy 
of  the  Memorandum  Opinion  and 
Order,  including  the  Supplemental 
FRFA.  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

Ordering  Clauses 

18.  In  accordance  with  the  actions 
described  herein,  it  is  ordered  that  Part 
73  of  the  Commission's  rules  is 
amended  as  set  forth  in  the  rule 
changes.  In  addition,  it  is  ordered  that 
the  rule  amendments  as  set  forth  shall 
be  effective  30  days  after  publication  in 
the  Federal  Register.  This  action  is 
taken  pursuant  to  authority  contained  in 
§§4(i),  7.  301.  302.  303.  307  and  336  of 
the  Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i).  157.  301. 
302.  303.  307  and  336. 

19.  It  is  further  ordered  that  the 
Commission's  Office  of  Public  Affairs. 
Reference  Operations  Division,  shall 
send  a  copy  of  this  Memorandum 
Opinion  and  Order,  including  the 
Supplemental  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration 

20.  For  additional  infornation 
concerning  this  matter,  contact  Bruce 
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Franca,  Office  of  Engineering  and 
Technology.  (202)  418-2470.  Alan 
Stillwell,  Officel  of  Engineering  and 
Technology.  (202)  418-2470,  or  Robert 
Eckert.  Office  o|  Engineering  and 
Technology.  Technical  Research 
Branch. (202)  4^8-2433. 

List  of  Subiects  |n  47  CFR  Parts  73  and 

74 

Television. 
Federal  Commun^ations  Commission. 
Magalie  Roman  Salas. 
Secretary. 

Rule  Changes 

Parts  73  and  ^4  of  Title  47  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 


PART  73— R  A 
SERVICES 


i 


O  BROADCAST 


authority  citation  for  part  73 
res  d  as  follows: 


l.The 
continues  to 

Authority:  47  ij.S.C.  154.  303.  334  and  336. 

S  73.622    (Amemtod} 

2.  Section  73.1622  is  amended  by 
removing  the  designation  "c"  from 
entries  in  paragraph  (b)  to  read  as 
follows: 
Under  CALIFORNIA,  channel  63  at 

Concord 
Under  CALIFORNIA,  channel  39  at 

Corona 
Under  CALIFORNIA,  channel  48  at 

Porterville     i 
Under  CALIFORNIA,  channels  21.  35. 

*53  and  55  a{  Sacramento 
Under  CALIFORNIA,  channel  43  at 

Salinas 
Under  CALIFORNIA,  channel  61  at  San 

Bernardino 
Under  CALIFORNIA,  channel  41  at  San 

Jose 
Under  CONNECTICUT,  channel  *52  at 

Bridgeport 
Under  FLORID,  V.  channel  *44  at  Boca 

Raton 
Under  FLORIDA,  channel  22  at  Miami 
Under  HAWAII  channel  31  at  Honolulu 
Under  HAWAIJ,  channel  *7  at  Lihue 
Under  ILLINOIS,  channels  19  and  43  at 

Chicago         I 
Under  ILLINOIS,  channel  16  at 

Rockford 
Under  INDIANA,  chaimel  51  at  Salem 
Under  MASSACHUSETTS,  channel  29 

at  Worcester 
Under  MICHIGA.N.  channel  *55  at  East 

Lansing 
Under  MICHIGIaN.  channel  51  at 

Lansing 
Under  NEW  HAMPSHIRE,  channel  *49 

Under  NEW  HAMPSHIRE,  channel  59  at 

Manchester 
Under  NEW  JERSEY,  channel  "IB  at 

New  Brunsw  ick 


Under  NEW  YORK,  channel  "42  at 

Binghamton 
Under  NEW  YORK,  channel  56  at  New 

York 
Under  NEW  YORK,  channel  19  at 

SvrscusG 
Under  NEW  YORK,  channel  21  at 

Watertown 
Under  OHIO,  channel  42  at  Sandusky 
Under  OHIO,  channels  19  and  49  at 

Toledo 
Under  OHIO,  channel  20  at  Youngstown 
Under  PENNSYLVANIA,  channel  "62  at 

Allentown 
Under  PENNSYLVANIA,  channel  64  at 

Philadelphia 
Under  PENNSYLVANIA,  channels  25 

and  '26  at  Pittsburgh 
Under  RHODE  ISLAND,  channel  17  at 

Block  Island 
Under  TENNESSEE,  channel  '29  at 

Memphis 
Under  TEXAS,  channel  44  at  Houston 
Under  VIRGINIA,  channel  43  at 

Manassas 
Under  VIRGINIA,  channel  22  at 

Petersburg 
Under  WASHINGTON,  channel  46  at 

Wenatchee 
Under  PUERTO  RICO,  channel  "le  at 

Fajardo 
Under  PUERTO  RICO,  channels  29  and 

35  at  Mayaguez 

3.  Section  73.622  is  amended  by 
adding  or  revising  the  following  entries 
in  the  table  in  paragraph  (b)  to  read  as 
follows: 

§73.622    DTV  Table  of  AHotments. 

*        •        •        •        * 

(b)  DTV  Table  of  Allotments. 


Arizona 

•  •  •  •  • 

Kingman 19,  *46 

•  •  •  •  • 

California 

•  *  •  *  • 

Barstow 44 

BIythe „..    '4 

Calipatria 50 

•  •  .    •  •  • 

Clovis _.    44c 

Coalinga  ~ _....    *22 

Concofd  63c 

•  •  •  •  • 

Huntington  Beach  ..    *48 

Long  Beach 61c 

Los  Angeles 31c.  35c.  36.  *41c, 

42.  43.  53c,  *59c, 
60.  65c,  66 

•  •  •  •  * 

San  Bernardino *26,  38 


Colorado 

•  •  •  •  • 

Colorado  Springs  ...    10,  22c,  24 

Craig  '48 

Denver  16.  17.  MB,  19,  32c, 

34,  35,  *40.  43, 

51c 

•  •  •  «  • 

Glenwood  Springs  23,  '39 

Grand  Junction  2,  7.  12c.  15,  '17 

La  Junta *30 

Lamar *50 

Leadville '49 

Longmont 29 

•  •  •  •  • 
Florida 

•  •  •  •  • 

Bradenton  '5,  42 

•  •  •  •  • 

Live  Oak 48 

Marathon *34 

Melbourne 20,  48 

•  •  •  •  • 

Idaho 

Boise  •21.26.28 

Burley *48 

CakJwell  10c 

•  •  •  •  • 

Twin  Fans 16.  '22.  34 

Weiser '34 

Illinois 

•  •  *  •  • 
Indiana 

•  •  •  •  • 

Evansville 28,  45c.  46.  '54.  59 

•  •  •  •  • 

Iowa 

•  •  •  •  * 

Cedar  Rapids 27.  47,  51 ,  52 

Centerville *44 

Council  Bluffs *33c 

•  •  •  •  • 

Kansas 

•  •  •  •  • 
Garden  City '. 16. 18.  '42 

•  •  •  *  • 

Lawrence  36 

Oakley '40 

Pittsburg 30 

•  •  •  •  • 

Minnesota 

•  •  •  •  * 
Hibbing 36.  '51 

•  •  •  *  • 

Missouri 

•  •  •  *     -         •  - 
Birch  Tree '7 
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Bowling  Green  *50 

Cape  Girardeau  22,  57 


Montana 


Miles  City 


Nevada 
Elko  .. 


New  Jersey 
Atlantic  City 


New  Mexico 

•  • 
Las  Cruces 

*  • 
Roswell  


Silver  City 
Socorro  ... 
New  York 


Oklahoma 


Eufala  .... 
Guymon 
Lawton  .. 


Texas 


Longview 
Lut3bock  . 


Texarkana 


Utah 


Cedar  City 
Montk:ello  . 
Ogden  


13.  '39 


8.  *15 


49.50 


•23c.  47 
28c,  38, 


12. '33 

•31 


•31 
•29 
23 


14.44 
•41 
29.  *34 


41 


31 

25,  27.  35c,  "39,  40, 
43 


15. '50 


4.  Section  73.622  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  73.622    Digital  television  table  of 
allotments. 

***** 

(e)  DTV  Service  Areas.  (1)  The  service 
area  of  a  DTV  station  is  the  geographic 
area  within  the  station's  noise-limited 
F{50.90)  contour  where  its  signal 
strength  is  predicted  to  exceed  the 
noise-limited  service  level.  The  noise- 
limited  contour  is  the  area  in  which  the 
predicted  F(50,  90)  field  strength  of  the 
station's  signal,  in  dB  above  1  microvolt 


per  meter  (dBu)  as  determined  using  the 
method  in  §  73.625(b),  exceeds  the 
following  levels  (these  are  the  levels  at 
which  reception  of  DTV  service  is 
limited  by  noise): 


dBu 

Channels  2-6 

28 

Channels  7-13 

Channels  14-69 

36 

41 

(2)  Within  this  contour,  service  is 
considered  available  at  locations  where 
the  station's  signal  strength,  as 
predicted  using  the  terrain  dependent 
Longley-Rice  point-to-point  propagation 
model,  exceeds  the  levels  above. 
Guidance  for  evaluating  coverage  areas 
using  the  Longley-Rice  methodology  is 
provided  in  OET  Bulletin  No.  69.  Copies 
of  OET  Bulletin  No.  69  may  be 
inspected  during  normal  business  hours 
at  the:  Federal  Communications 
Commission,  1919  M  St..  N.W.,  Public 
Reference  Room  (Room  239), 
Washington,  IX:  20554.  This  document 
is  also  available  through  the  Internet  on 
the  FCC  Home  Page  at  http:// 
www.fcc.gov. 

5.  Section  73.623  is  amended  by 
redesignating  paragraph  (f)  as  paragraph 
(g)  and  adding  a  new  paragraph  (f),  to 
read  as  follows: 

§  73.623    DTV  appllcattons  and  changes  to 
DTV  allotments. 

*  •        »         *        * 

(f)  Parties  requesting  new  allotments 
on  channel  6  be  added  to  the  DTV  Table 
must  submit  an  engineering  study 
demonstrating  that  no  interference 
would  be  caused  to  existing  FM  radio 
stations  on  FM  channels  200-220. 

*  •        •         •        * 

6.  Section  73.624  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§73.624 
Stations. 


Digital  television  broadcast 


(b)  At  any  time  that  a  DTV  broadcast 
station  permittee  or  licensee  transmits  a 
video  program  signal  on  its  analog 
television  channel,  it  must  also  transmit 
at  least  one  over-the-air  video  program 
signal  at  no  direct  charge  to  viewers  on 
the  DTV  chaimel  that  is  licensed  to  the 
analog  channel,  provided  that,  before 
the  date  on  which  DTV  station  is 
required  to  be  constructed  under 
paragraph  (d)  of  this  section,  the  DTV 
broadcast  station  permittee  or  licensee 
is  not  subject  to  any  minimum  schedule 
for  operation  on  the  DTV  chaimel.  The 
DTV  service  that  is  provided  pursuant 
to  this  paragraph  must  be  at  least 
comparable  in  resolution  to  the  analog 
television  station  programming 
transmitted  to  viewers  on  the  analog 


channel,  but  subject  to  paragraph  (f)  of 
this  section,  DTV  broadcast  stations  are 
not  required  to  simulcast  the  analog 
programming. 


PART  74— EXPERIMENTAL  RADIO, 
AUXILIARY,  SPECIAL  BROADCAST 
AND  OTHER  PROGRAM 
DISTRIBUTION  SERVICES 

7.  The  authority  citation  for  part  74 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  307.  and 
554. 

8.  Section  74.706  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

§74.706    Digital  TV  (DTV)  station 
protection. 

***** 

(d)*  •  • 

(1)  -  2  dB  or  less  for  co-channel 
operations.  This  maximum  L/D  ratio  for 
co-channel  interference  to  DTV  service 
is  only  vaUd  at  locations  where  the 
signal-to-noise  (S/N)  ratio  is  25  dB  or 
greater.  At  the  edge  of  the  noise-limited 
service  area,  where  the  S/N  ratio  is  16 
dB,  the  maximum  L/D  ratio  for  co- 
channel  interference  from  analog  low 
power  TV,  TV  translator  or  TV  booster 
service  into  DTV  service  is  -  21  dB.  At 
locations  where  the  S/N  ratio  is  greater 
than  16  dB  but  less  than  25  dB,  the 
maximum  L/D  field  strength  ratios  are 
found  from  the  following  Table  (for 
values  between  measured  values,  linear 
interpolation  can  be  used): 


Signal-to-noise  ratio(dB) 

DTV-to-low 

power  ratio 

(dB) 

1 6.00 

21  00 

1 6.35  

1994 

17.35  

17  69 

1 8.35  

16.44 

1 9.35  

7.19 

20.35  

4.69 

21 .35  

3.69 

22.35  

2.94 

23.35  

2.44 

25.00  

2.00 

(PR  Doc.  99-1941  Filed  1-27-99;  8:45  am) 

BILUNQ  COOC  6712-01-P 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  18 


RIN  1018-AF02 

Marine  Mamma 


s;  Incidental  Take 


During  Specifieid  Activities 

AGENCY:  Fish  anjd  Wildlife  Service, 
Interior. 

action:  Final  i    

SUMMARY:  The  Fish  and  Wildlife  Service 
hereby  issues  fi^al  regulations  to 
authorize  the  incidental,  unintentional 
take  of  small  numbers  of  polar  bears  and 
Pacific  walrus  diuring  year-round  oil  and 
gas  industry  (Industry)  exploration, 
development,  aod  production 
operations  in  th^  Beaufort  Sea  and 
adjacent  northein  coast  of  Alaska.  We 
clarified  types  of  activities  covered  by 
this  incidental  take  authority  that  were 
identified  in  out  proposed  regulations 
issued  on  November  17, 1998  (63  FR 
63812),  and  they  are  essentially 
identical  to  activities  covered  by  our 
original  5-year  incidental  take 
regulations  effective  from  December  16, 
1993,  through  December  15, 1998.  As 
allowed  by  the  Marine  Mammal 
Protection  Act  (Act),  these  final 
regulations  are  effective  through  Janiiary 
30,  2000,  during  which  time  we  will 
consider  new  iiitformation  associated 
with  sub-sea  pideUnes  to  evaluate  the 
scope  of  activities  that  will  be  covered 
in  a  future  rule,  lit  is  our  intention  next 
year,  at  a  mininium,  to  propose  to 
extend  these  regulations  for  an 
additional  four  ^ears  for  the  activities 
described  in  thi$  rule.  As  noted  below, 
these  regulationjs  do  not  address  or 
authorize  incidental  takes  resulting  from 
sub-sea  pipeline  activities  located 
offshore  in  the  I  leaufort  Sea. 

DATES:  This  rul^  is  effective  January  28, 
1999  and  remains  effective  through 
January  30,  2001). 

ADDRESSES:  Coqiments  and  materials 
received  in  response  to  this  action  are 
available  for  public  inspection  during 
normal  working  hours  of  8  a.m.  to  4:30 
p.m.,  Monday  though  Friday,  at  the 
Office  of  Marini  Mammals 
Management,  U|S.  Fish  and  Wildlife 
Service,  1011  E^  Tudor  Road, 
Anchorage,  AK  J99503. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Bridges,  Office  ©f  Marine  Mammals 
Management,  Anchorage,  Alaska,  at 
907/786-3800,  FAX  907/786-3816,  or 
Internet  John Jridges@mail.fws.gov. 


SUPPLEMENTARY 


information: 


Background 

Section  101(a)(5)(A)  of  the  Act  gives 
the  Secretary  of  the  Interior  (Secretary) 
through  the  Director  of  the  Service  the 
authority  to  allow,  on  request  by  U.S. 
citizens  [as  defined  in  50  CFR  18.27(c)l 
engaged  in  a  specified  activity  (other 
than  commercial  fishing)  in  a  specified 
geographic  region  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals.  We  may  grant 
permission  for  incidental  takes  for 
periods  of  up  to  5  years. 

If  we  find,  based  on  the  best  scientific 
evidence  available,  that  the  taking  of 
marine  mammals  will  have  a  negligible 
impact  on  the  species  or  stock  and  will 
not  have  an  "unmitigable  adverse 
impact"  on  the  availability  of  the 
species  or  stock  for  subsistence  uses,  we 
may  allow  the  taking  of  marine 
mammals.  We  then  are  required  to 
publish  regulations  that  include 
permissible  methods  of  taking  and  other 
means  to  ensure  the  least  practicable 
adverse  impact  on  the  species  and  its 
habitat  and  on  the  availability  of  the 
species  for  subsistence  uses.  These 
regulations  must  include  requirements 
for  monitoring  and  reporting.  We  issue 
Letters  of  Authorization  (LOA),  upon 
request  and  receipt  of  appropriate  date, 
to  individual  entities  to  conduct 
activities  pursuant  to  the  regulations. 

The  term  "take"  as  defined  by  the  Act 
means  to  harass,  hunt,  capture,  or  kill, 
or  attempt  to  harass,  hunt,  capture,  or 
kill  any  marine  mammal. 

Harassment  as  defined  by  the  Act,  as 
amended  in  1994,  "*  *  *  means  any  act 
of  pursuit,  torment,  or  annoyance 
which — 

(i)  Has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild;  or 

(ii)  Has  the  potential  to  disturb  a 
marine  mammal  or  marine  mammal 
stock  in  the  wild  by  causing  disruption 
of  behavioral  patterns,  including,  but 
not  limited  to,  migration,  breathing, 
nursing,  breeding,  feeding,  or 
sheltering." 

As  a  result  of  1986  amendments  to  the 
Act,  we  published  a  final  rule  on 
September  29, 1989,  (54  FR  40338), 
amending  50  CFR  18.27  (i.e.,  regulations 
governing  small  takes  of  marine 
mammals  incidental  to  specified 
activities).  The  final  rule  in  §  18.27(c) 
included,  among  other  things,  a  revised 
definition  of  "negligible  impact"  and  a 
new  definition  for  "unmitigable  adverse 
impact"  as  follows.  "Negligible  impact 
is  an  impact  resulting  from  the  specified 
activity  that  cannot  be  reasonably 
expected  to,  and  is  not  reasonably  likely 
to.  adversely  affect  the  species  or  stock 
through  effects  on  annual  rates  of 


recruitment  or  survival  *  *  *. 
Unmitigable  adverse  impact  means  an 
impact  resulting  from  the  specified 
activity  (1)  that  is  likely  to  reduce  the 
availability  of  the  species  to  a  level 
insufficient  for  a  harvest  to  meet 
subsistence  needs  by  (i)  causing  the 
marine  mammals  to  abandon  or  avoid 
hunting  areas,  (ii)  directly  displacing 
subsistence  users,  or  (iii)  placing 
physical  barriers  between  the  marine 
mammals  and  the  subsistence  hunters; 
and  (2)  that  cannot  be  sufficiently 
mitigated  by  other  measures  to  increase 
the  availability  of  marine  mammals  to 
allow  subsistence  needs  to  be  met." 

Oil  and  gas  exploration,  development, 
and  production  activities  conducted  in 
marine  mammal  habitat  risk  violating 
the  moratorium  on  the  taking  of  marine 
mammals  and,  therefore,  violating  the 
terms  of  the  Act.  Although  there  is  no 
legal  requirement  for  Industry  to  obtain 
incidental  take  authority,  they  have 
chosen  to  seek  authorization  to  avoid 
the  uncertainties  of  conducting  oil  and 
gas  industry  activities  in  marine 
mammal  habitat. 

On  December  17, 1991,  HP 
Exploration  (Alaska),  Inc.  (BPXA),  for 
itself  and  on  behalf  of  Amerada  Hess 
Corporation,  Amoco  Production 
Company,  ARCO  Alaska,  Inc.,  COG 
American  Service,  Inc.,  Conoco  Inc., 
Digison  Geophysical  Corp.,  Exxon 
Corporation,  GECO  Geophysical  Co., 
Halliburton  Geophysical  Services,  Inc., 
Mobil  Oil  Corporation,  Northern 
Geophysical  of  America,  Texaco  Inc., 
Unocal  Corporation,  and  Western 
Geophysical  Company,  petitioned  us  to 
promulgate  regulations  pursuant  to 
section  101(a)(5)  of  the  Act. 

The  geographic  region  defined  in 
Industry's  1991  application  included 
offshore  waters  beginning  at  a  north/ 
south  line  at  Barrow,  Alaska,  east  to  the 
Canadian  border,  including  all  Alaska 
state  waters  and  OCS  waters.  The  same 
north/ south  line  at  Barrow,  extending 
25  miles  inland  and  east  to  the  Canning 
River  defined  the  onshore  region.  The 
Arctic  National  Wildlife  Refuge  was 
excluded  from  Industry's  proposal;  and 
it  was  also  excluded  from  our 
subsequent  final  remaking  actions  in 
1993  and  1995,  as  briefly  described  in 
the  next  paragraph. 

On  November  16, 1993  (58  FR  60402), 
we  issued  final  regulations  to  allow  the 
incidental,  but  not  intentional,  take  of 
small  numbers  of  polar  bears  and  Pacific 
walrus  in  the  event  that  such  taking(s) 
occurred  in  the  course  of  Industry 
activities  during  year-round  operations 
in  the  Beaufort  Sea,  in  Alaskan  State 
waters  and  Outer  Continental  Shelf 
(OCS)  waters  and  the  adjacent  northern 
coast  of  Alaska.  The  regulations  were 


Federal  Register/Vol.  64.  No.  18/Thursday.  January  28.  1999/Rules  and  Regulations  4329 


issued  for  a  period  of  18  months.  At  the 
same  time,  the  Secretary  of  the  Interior 
directed  us  to  develop,  then  begin 
implementation  of,  a  polar  bear  habitat 
conservation  strategy  prior  to  extending 
the  regulations  beyond  the  initial  18 
months  for  a  total  5-year  period  as 
allowed  by  the  Act.  We  developed  The 
Habitat  Conservation  Strategy  for  Polar 
Bears  in  Alaska  to  ensure  that  the 
regulations  fully  met  with  the  intent  of 
the  1973  International  Agreement  on  the 
Conservation  of  Polar  Bears.  On  August' 
17, 1995,  we  issued  the  final  rule  and 
notice  of  availability  of  a  completed 
final  polar  bear  habitat  conservation 
strategy  (60  FR  42805] ;  and  we  extended 
the  regulations  for  an  additional  42 
months  to  expire  on  December  15, 1998. 

Summary  of  the  Current  Rulemaking 
Action 

On  August  28, 1997.  BPXA  submitted 
a  petition  for  rulemaking  pursuant  to 
section  101(a)(5)(A)  of  the  Act,  and 
section  553(e)  of  the  Administrative 
Procedure  Act  (APA).  Their  request 
sought  regulations  to  allow  the 
incidental,  but  not  intentional,  taking  of 
small  numbers  of  polar  bears  and  Pacific 
walrus  in  the  event  that  takings 
occurred  in  the  course  of  Industry 
operations  in  Arctic  Alaska. 
Specifically,  BPXA  requested  an 
extension  of  the  incidental  take 
regulations  beginning  at  50  CFR  18.121 
for  an  additional  five-year  term  from 
December  16, 1998,  through  December 
15,  2003.  However,  the  petition  for  new 
regulations  includes  two  new  oil  fields 
(Liberty  and  Northstar).  Plans  to 
develop  each  field  identify  need  for  an 
offshore  gravel  island  and  a  buried  sub- 
sea  pipeline  to  transport  crude  oil  to 
connect  with  existing  facilities.  The 
request  was  submitted  by  BPXA  for 
itself  and  on  behalf  of  ARCO  Alaska, 
Inc.,  Exxon  Corporation,  and  Western 
Geophysical  Company. 

The  geographic  extent  of  this  request 
was  the  same  as  that  of  our  previously 
issued  regulations  beginning  at  50  CFR 
18.121  that  were  in  effect  through 
December  15, 1998,  a  north/south  line  at 
Barrow,  Alaska,  including  all  Alaska 
State  waters  and  OCS  waters,  and  east 
of  that  line  to  the  Canadian  border;  with 
the  onshore  region  being  the  same 
north/south  line  at  Barrow,  25  miles 
inland  and  east  to  the  Canning  River. 
The  Arctic  National  Wildlife  Refuge  was 
excluded  from  the  proposal. 

In  response  to  Industry's  1997 
application,  on  November  17, 1998,  we 
published  proposed  specific  regulations 
(63  FR  63812)  to  allow  the  incidental, 
unintentional  take  of  polar  bears  and 
Pacific  walrus  in  the  Beaufort  Sea  and 
northern  coast  of  Alaska.  The  proposed 


regulations  were  to  be  in  effect  year- 
round  for  a  five  year  period  expected  to 
begin  at  the  December  15,  1998, 
expiration  of  our  incidental  take 
regulations  that  began  at  50  CFR  18.121 
for  entities  conducting  oil  and  gas 
industry  activities.  However, 
information  related  to  sub-sea  pipelines 
is  in  Draft  Environmental  Impact 
Statements  and  is  preliminary. 
Currently,  two  Environmental  Impact 
Statements  are  being  finalized;  one  by 
the  U.S.  Army  Corps  of  Engineers  for 
the  Northstar  Project,  and  one  by  the 
Minerals  Management  Service  (MMS) 
for  the  Liberty  Project.  Once  these 
documents  are  final,  we  will  be  better 
positioned  to  make  a  finding  based  on 
the  latest  scientific  and  engineering 
information.  Therefore  the  issuance  of 
these  one  year  final  regulations  will  not 
address  or  authorize  the  incidental  take 
of  polar  bears  and  Pacific  walrus  during 
construction  or  operations  of  sub-sea 
pipelines  in  the  Beaufort  Sea. 

These  regulations  do  not  permit  the 
actual  activities  associated  with  oil  and 
gas  exploration,  development,  and 
production,  but  rather  allow  the 
incidental,  unintentional  take  of  polar 
bears  and  Pacific  walrus  that  is 
associated  with  the  described  activities. 
The  Department  of  the  Interior's  MMS 
and  the  Bureau  of  Land  Management  are 
responsible  for  permitting  activities 
associated  with  oil  and  gas  activities  in 
Federal  waters  and  on  Federal  lands, 
respectively,  and  the  State  of  Alaska  is 
responsible  for  activities  on  State  lands 
and  in  State  waters. 

Concern  has  been  directed  at  polar 
bear  encounter  incidents  where  human 
life  is  in  jeopardy.  When  human  activity 
occurs  in  polar  bear  habitat,  polar  bear/ 
human  encounters  are  possible. 
However,  during  more  than  25  years  of 
industry  activity  in  this  area,  only  three 
polar  bears  have  died  as  a  result  of 
industrial  activity.  Each  person 
operating  under  these  regulations  will 
have  polar  bear  interaction  training  and 
knowledge  of  polar  bear  interaction 
plans.  We  authorize  deterrent  activities 
under  section  109(h)(1)  of  the  Act,  while 
lethal  take  is  authorized  in  defense  of 
self  or  others  in  accordance  with  section 
101(c)  of  the  Act. 

The  regulations  authorize  the 
incudental  take  of  polar  bears  and 
Pacific  walrus  associated  with  incidents 
that  occur  between  Industry  and  the  two 
species  during  year-round  oil  and  gas 
activities  that  might  cause  minor 
disturbances  to  polar  bears  or  Pacific 
walrus,  especially  those  incidents  that 
may  occur  in  the  absence  of  any 
negligence  or  intentional  action  by  a 
person  carrying  out  an  otherwise  lawful 
activity. 


The  regulations  include  requirements 
for  monitoring  and  reporting,  and 
measures  to  effect  the  least  practicable 
adverse  impact  on  these  species  and 
their  habitat  and  on  the  availability  of 
these  species  for  subsistence  uses.  Oil 
and  gas  exploration,  development,  and 
production  activities  in  the  geographic 
area  applicable  to  this  effort  may 
involve  the  taking  of  polar  bears  and 
Pacific  walrus.  However,  we  have  made 
a  finding  that  the  total  impact  of  the 
takings  have  a  negligible  impact  on 
these  species  and  on  their  availability 
for  subsistence  uses.  Monitoring  reports 
submitted  for  each  exploration, 
development,  and  production  activity 
conducted  from  1993-1997  support  this 
finding. 

The  rule  requires  a  person  to  obtain 
a  LOA  to  conduct  exploration, 
development,  and  production  activities 
pursuant  to  the  regulations.  Where  there 
is  the  likelihood  of  taking  polar  bear  or 
walrus  when  carrying  out  one  or  more 
of  these  activities,  each  group  or 
individual  conducting  an  oil  and  gas 
industry-related  activity  may  request  a 
LOA.  Further,  applicants  for  LOAs  must 
submit  a  plan  to  monitor  the  effects  on 
polar  bear  and  walrus  that  are  present 
during  the  authorized  activities.  Also, 
applicants  for  LOAs  must  identify,  in  a 
Plan  of  Cooperation,  measures  taken  to 
minimize  adverse  impacts  on  the 
availability  of  marine  mammals  for 
subsistence  uses  if  the  activity  takes 
place  in  or  near  a  traditional  subsistence 
hunting  area.  Each  request  for  a  LOA  is 
evaluated  on  the  specific  activity  and 
the  specific  location,  and  we  condition 
each  LOA  for  that  activity  and  location 
if  necessary. 

Description  of  Activity 

As  allowed  by  section  101(a)(5)(A)  of 
the  Act,  this  final  rule  is  effective 
through  January  30,  2000.  Activities  that 
are  covered  in  this  final  rule  are 
exploration  activities  such  as  geological 
and  geophysical  surveys  which  include: 
geotechnical  site  investigation, 
reflective  seismic  exploration,  vibrator 
seismic  data  collection,  air  gun  and 
water  gun  seismic  data  collection, 
explosive  seismic  data  collection, 
geological  surveys,  and  drilling 
operations.  The  latter  include:  drill 
ships,  floating  drill  platforms  such  as 
the  Kulluk,  ice  pads,  artificial  islands, 
caisson-retained  islands,  and  two  types 
of  bottom  founded  structures:  (1) 
Concrete  island  drilling  system,  and  (2) 
single  steel  drilling  caisson.  This  rule 
does  not  authorize  incidental  take  of 
polar  bears  or  Pacific  wali-us  by 
activities  associated  with  "ub-sea 
pipelines. 
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Development  and  production 
activities  are  Iqcated  on  the  North  Slope 
along  the  shor^  of  the  Beaufort  Sea. 
This  region  contains  more  than  11 
separate  oil  an^  gas  fields.  All  of  the 
fields  lie  withiti  the  range  of  polar  bears, 
while  those  in  ihe  offshore/near  shore 
may  encounter  Pacific  walrus  on  an 
irregular  basis.  At  present,  seven  fields 
are  in  productipn:  Prudhoe  Bay, 
Kuparuk,  Enditott,  Lisbume,  Milne 
Point,  Niakuk,  and  Point  Mclntyre. 
Additional  fields  expected  to  be  in 
production  ov0r  the  next  few  years  are 
Northstar,  Bad^i,  Liberty,  Tarn,  and 
Alpine.  The  Tmns-Alaska  Pipeline 
System  transports  oil  from  each  of  the 
producing  fields  800  miles  south  to 
Valdez,  Alaskaj 

As  mentioned  above,  this  final  rule 
does  not  authorize  incidental  takes  of 
polar  bears  or  Pacific  walrus  from  any 
sub-sea  pipeline  activity.  While 
Industry's  original  August  28, 1997, 
application  briefly  discussed  its  plans  to 
develop  the  of|shore  Northstar  and 
Liberty  sites  and  sub-sea  pipelines,  the 
actual  construotion  and  use  of  sub-sea 
pipelines  to  triisport  oil  is  an  activity 
that  we  did  no^  examine  during  our 
prior,  1993  fin#l  rulemaking.  This 
precludes  us  ai  this  time  from  making 
any  findings  about  sub-sea  pipelines. 
Upon  completion  of  the  two 
environmental  impact  statements 
addressing  this  new  activity,  we  will 
reconsider  the  best  available  scientific 
information  an|d  reevaluate  the  scope 
and  duration  of  a  future  rulemaking. 
Therefore,  although  incidental  take  from 
other  developiiient  and  production 
activities,  suchj  as  the  construction  and 
use  of  gravel  i4ands  and  ice  roads,  is 
covered  by  ihii  rule,  any  incidental  take 
resulting  from  the  construction  or  use  of 
sub-sea  pipelines  is  not  covered  by  this 
rule.  We  have  made  no  decision  on  the 
eligibility  of  sub-sea  pipehnes  to  be 
included  in  a  rulemaking  imder  section 
101(a)(5)  of  thd  Act,  and  nothing  in  this 
rule  or  in  any  |,OA  issued  under  this 
rule  should  be  interpreted  as  creating  an 
expectation  that  incidental  take 
authority  will  be  granted  for  sub-sea 
pipeline  activities  at  a  future  date. 

Potential  sources  of  incidental  take 
are  noise,  physical  interactions,  and 
permitted  and  unpermitted  discharges 
(oil  spills).  Oiljand  gas  well  drilling 
operations  will  include  artificial 
islands,  caisson-retained  islands,  ice 
island,  bottomffounded  structures  and 
ice  pads  and  dHll  ships. 

During  the  life  of  the  regulations,  we 
anticipate  a  siijiilar  level  of  activity  as 
during  the  previous  five  years,  with  the 
addition  of  a  n  Lunber  of  new 
developments  las  mentioned  above. 
Because  of  the  large  number  of  variables 


influencing  exploration  activity,  any 
predictions  as  to  the  exact  dates  and 
locations  of  the  operations  that  will  take 
place  over  the  next  year  would  be 
highly  speculative.  However,  requests 
for  LOAs  must  include  specific  details 
regarding  dates,  duration,  and 
geographic  locations  of  proposed 
activities. 

Biological  Information 

Polar  bears  and  Pacific  walrus  utilize 
the  area  as  habitat  which  is  vital  to  their 
survival,  more  so  for  polar  bears  than 
the  Pacific  walrus.  The  geographic  area 
is  the  land  and  water  area  east  of  a 
north/south  line  through  Barrow, 
Alaska.  The  onshore  area  is  25  miles 
inland  and  east  to  the  Canning  River. 
The  Arctic  National  Wildlife  Refuge  is 
outside  of  the  area.  Offshore,  the  area 
extends  through  Alaska  State  waters  and 
into  the  OCS  waters  of  the  Beaufort  Sea 
from  Barrow  east  to  the  Canadian 
border. 

Pacific  Walrus 

The  Pacific  walrus  primarily  occurs  in 
the  waters  of  the  Chukchi  Sea  along  the 
western  coast  of  Alaska.  Most  of  the 
population  congregates  near  the  ice  edge 
of  the  Chukchi  Sea  pack  ice  during  the 
sununer.  The  primary  summer  range  of 
the  walrus  does  not  extend  east  of  Point 
Barrow.  In  the  winter,  walrus  occur  in 
areas  where  there  are  polynyas,  open 
leads,  or  thin  ice  in  which  they  can 
create  and  maintain  breathing  holes, 
and  major  winter  concentrations  occur 
in  the  southeastern  Bering  Sea.  Walrus 
do  occur  in  the  Beaufort  Sea  but  in 
small  numbers.  Data  from  our  Marking, 
Tagging,  and  Reporting  Program  show 
that  from  1994  through  1997,  73  walrus 
were  reported  killed  by  Barrow  hunters. 
Tagging  certificates  shows  that  nearly 
all  walrus  were  taken  west  of  Barrow. 
Based  on  four  years  of  monitoring 
Industry's  activities  in  the  Beaufort  Sea 
required  as  a  condition  to  LOAs,  only 
two  walrus  were  observed  by  on-site 
monitors. 

Polar  Bear 

Polar  bears  occur  only  in  the  Northern 
Hemisphere,  where  their  distribution  is 
circiunpolar,  and  they  live  in  close 
association  with  polar  ice.  In  Alaska, 
their  distribution  extends  from  south  of 
the  Bering  Strait  to  the  U.S. -Canada 
border.  We  estimate  the  world 
population  at  21,000-28,000,  with 
possibly  as  many  as  5,000  bears  in 
Alaska.  The  most  extensive  north-south 
movements  of  polar  bears  occiu-  with 
the  ice  in  the  spring  and  fall. 

Females  without  dependent  cubs 
breed  in  the  spring  and  enter  maternity 
dens  by  late  November.  Females  with 


cubs  do  not  mate.  An  average  of  two 
cubs,  sometimes  one  and  rarely  three, 
are  usually  bom  in  December,  and  the 
family  group  emerges  from  the  den  in 
late  March  or  early  April.  Only  pregnant 
females  den  for  an  extended  period 
during  the  winter.  Other  polar  bears 
may  burrow  out  depressions  to  escape 
harsh  winter  winds.  The  average 
reproduction  interval  for  polar  bear  is 
3-4  years.  The  maximum  reported  age 
of  reproduction  in  Alaska  is  18  years. 
Based  on  these  conditions,  a  polar  bear 
may  produce  about  ten  cubs  in  her 
lifetime. 

The  fur  and  blubber  of  the  polar  bear 
provide  vited  protection  from  the  cold 
air  and  frigid  water.  Newly  emerged 
cubs  of  the  year  may  not  have  a 
sufficient  layer  of  blubber  to  maintain 
body  heat  when  immersed  in  water  for 
long  periods  of  time.  For  this  reason,  the 
mother  is  very  protective  of  the  cubs. 
Cubs  abandoned  prior  to  the  normal 
weaning  age  of  2.5  years  likely  will  not 
survive. 

Ringed  seals  (Phoca  hispida)  are  the 
primary  prey  species  of  the  polar  bear; 
occasionally,  they  hunt  bearded  seals 
[Erignathus  barbatus)  and  walrus 
calves.  Polar  bears  scavenge  on  marine 
mammal  carcasses  washed  up  on  shore. 
They  also  eat  non-food  items  such  as 
Styrofoam,  plastic,  car-batteries,  anti- 
freeze, and  lubricating  fluids. 

Polar  bears  have  no  natural  predators, 
and  they  do  not  appear  to  be  prone  to 
death  by  diseases  or  parasites.  The  most 
significant  source  of  mortality  are 
humans.  Since  1972,  with  the  passage  of 
the  Act,  only  Alaska  Natives  himt  polar 
bears  in  Alaska  and  use  bears  for  their 
subsistence  needs  and  manufacture  of 
handicraft  and  clothing  items.  The 
Native  harvest  occurs  without 
restrictions  on  sex,  age,  number,  or 
season,  providing  takes  are  non- 
wasteful.  From  1980-1997,  the  total 
annual  harvest  averaged  103  bears.  The 
majority  of  this  harvest  (70  percent) 
came  from  the  Chukchi  Sea  area. 

Effiects  of  Oil  and  Gas  Industry 
Activities  on  Marine  Mammals  and  on 
Subsistence  Uses 

Walrus 

Oil  and  gas  industry  activities  such  as 
air  and  vessel  traffic,  noise  from  air 
traffic,  seismic  surveys,  ice  breakers, 
supply  ships  and  drilling  may  frighten 
or  displace  walrus.  However,  as 
previously  stated  in  this  document,  the 
primary  range  of  the  Pacific  walrus  is 
west  of  Point  Barrow  and  the  likelihood 
of  many  walrus  being  in  the  Beaufort 
Sea  is  small.  Therefore,  it  is  unlikely 
that  oil  and  gas  industry  activities  will 
result  in  more  than  a  negligible  impact 
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on  the  species.  Likewise,  activities 
during  the  ice  covered  periods  and  the 
onshore  development  and  production 
activities  should  not  impact  the  species. 

Stationary  drilling  structures  may 
affect  the  movement  of  walrus.  Walrus 
are  attracted  to  certain  activities  or 
repelled  from  others  by  noise  or  smell. 
In  the  1989  drilling  season  an  incident 
occurred  in  a  Chuckchi  Sea  operation 
where  a  young  walrus  surfaced  in  the 
center  hole  (moonpool)  of  the  drill  ship. 
A  cargo  net  removed  the  walrus  from 
the  drilling  area,  after  which  the  walrus 
left  the  scene  of  the  incident  and  was 
not  seen  again. 

The  majority  of  the  population 
congregates  during  the  summer  months 
(open  water  season)  in  the  southern 
region  of  the  Chukchi  Sea  pack  ice 
between  Long  Strait  and  Wrangel  Island 
to  the  west  and  Point  Barrow,  Alaska,  to 
the  east.  These  animals  stray  or  are 
blown  by  storms  into  the  proposed 
regulation  area.  The  remainder  of  the 
population,  primarily  adult  males,  stay 
in  the  Bering  Sea,  Especially  along  the 
Anadyr  Gulf  coast  and  in  several  areas 
in  northern  Bristol  Bay. 

In  winter,  walrus  are  foimd  in  two 
major  regions  where  open  leads, 
polynyas,  or  thin  ice  occur.  Generally, 
one  group  ranges  from  the  Gulf  of 
Anadyr  into  the  region  southwest  of  St. 
Lawrence  Island,  and  a  second  group  is 
foimd  in  the  southeastern  Bering  Sea 
from  south  of  Nunivak  Island  into 
northwestern  Bristol  Bay.  No  impacts  to 
walrus  are  expected  during  winter  oil 
and  gas  industry  activities  since  the 
winter  range  of  the  Pacific  walrus  is  not 
wdthin  the  geographic  area  covered  by 
these  regulations. 

Seismic  surveys  generally  take  place 
on  solid  ice  or  open  water.  Since  most 
walrus  activity  occurs  near  the  ice  edge, 
interactions  with  walrus  and  the  seismic 
activity  are  unlikely. 

Subsistence 

Few  walrus  are  harvested  in  the 
Beaufort  Sea  along  the  northern  coast  of 
Alaska.  Walrus  constitute  a  small 
portion  of  the  harvest  for  the  village  of 
Barrow.  For  the  four  year  period  that  the 
current  incidental  take  regulations  have 
been  in  place  and  for  which  data  is 
available,  1994  through  1997,  73  walrus 
were  reported  taken  by  Barrow  hunters. 
Reports  indicate  that  all  but  one  of  the 
73  wahus  were  taken  west  of  Point 
Barrow,  outside  the  limits  of  the 
incidental  take  regulations.  Hunters 
from  Nuiqsut  and  Kaktovik  have  not 
reported  taking  any  walrus  during  this 
time. 


Polar  Bear 

Oil  and  gas  exploration,  development, 
«md  production  activities  in  the  Beaufort 
Sea  and  adjacent  northern  coast  of 
Alaska  may  affect  the  polar  bear.  Drill 
ships  and  icebreaker  activity  may  be 
physical  obstructions  to  normal 
movement.  Noise,  sights,  and  smells 
produced  by  activities  may  attract  or 
repel  bears.  These  disruptions  may 
introduce  detrimental  changes  in  the 
bears'  natural  behavior. 

Exploration  activities  during  the 
open-water  season  are  not  likely  to 
impact  the  movements  or  natural 
behavior  of  the  polar  bear.  Although 
polar  bears  have  been  documented  in 
open  water,  miles  from  the  ice  edge  or 
ice  floes,  they  normally  are  found  near 
the  ice  edge.  Therefore,  it  is  unlikely 
that  exploration  activities  in  the  open- 
water  season  v«ll  have  more  than  a 
negligible  impact  on  the  polar  bear. 

Winter  oil  and  gas  activities  have  a 
greater  possibility  of  having  detrimental 
impacts  on  the  polar  bear.  Polar  bears 
that  continue  to  move  over  the  ice  pack 
throughout  the  year  are  likely  to 
encounter  Industry  activities..  Curious 
polar  bears  are  likely  to  investigate  drill 
ships  and  artificial  or  natural  islands 
where  drilling  operations  occur.  Any 
on-ice  activity  creates  an  opportunity 
for  Industry /bear  interactions. 

Offshore  drill  sites  within  the  pack  ice 
may  modify  the  habitat  by  creating  open 
water  leads  down  current  from  the 
activity.  Polar  bears  are  attracted  to 
open  water  leads  which  create 
temporary  niches  for  subadult  or  non- 
breeding  ringed  seals,  the  primary  prey 
species  for  the  polar  bear.  Polar  bears 
attracted  to  these  artificial  open  water  ' 
leads  create  possibilities  of  Industry/ 
polar  bear  encounters. 

Polar  bear  interaction  plans  are 
developed  for  each  operation.  Industry 
personnel  participate  in  a  polar  bear 
interaction  training  program  while  on 
-site.  These  training  programs  and 
interaction  plans  insure  that  the  activity 
and  possible  interactions  have  the  least 
detrimental  effect  on  industry  personnel 
and  the  polar  bear.  Occasionally,  work 
is  performed  on  ice  adjacent  to  elevated 
drill  ships  or  platforms.  In  such  cases, 
well-lighted  and  open  work  areas  are 
provided  to  reduce  the  likelihood  of  an 
encoimter  with  an  undetected  polar 
bear. 

Winter  seismic  activity  (survey  crews) 
have  a  potential  of  distiu-bing  denning 
females  which  are  sensitive  to  noise 
disturbances.  Denning  females  may  stop 
seeking  a  preferred  denning  site,  or  may 
abandon  dens,  thereby  risking  the  lives 
of  their  offspring.  Prior  to  initiating 
seismic  survey  activity.  Industry 


provides  us  with  its  proposed  survey 
route.  Through  satellite  observations  of 
radio  collared  bears,  we  are  able  to 
inform  Industry  of  known  denning  sites, 
and  from  knowledge  of  the  geographic 
area,  we  can  identify  areas  of  probable 
denning  sites.  Likewise,  cooperative 
research  Industry  in  the  development  of 
Forward  Looking  Infrared  Radar  shows 
promise  of  detecting  polar  bears  in 
maternity  dens.  Industry  also  cooperates 
with  us  to  alter  survey  routes  to  pass 
within  no  less  than  one  mile  of  denning 
sites.  As  a  result  of  the  ongoing 
cooperative  operating  procedures. 
Industry  activities  avoid  known  den 
sites  in  response  to  required  Letter  of 
Authorization  conditions. 

Subsistence 

The  polar  bear  is  not  a  primary 
subsistence  species  of  the  villages  of 
Barrow,  Nuiqsut,  or  Kaktovik. 
Preliminary  data  from  our  Marking, 
Tagging,  and  Reporting  Program 
indicate  that  from  July  1, 1993,  to  June 
30,  1997,  a  total  of  83  polar  bears  were 
reported  harvested  by  the  Natives  of 
Barrow.  5  polar  bears  from  the  village  of 
Nuiqsut;  and  9  polar  bears  from  the 
village  of  Kaktovik.  Hunting  success 
varies  considerably  from  year-to-year 
because  of  variable  ice  and  weather 
conditions. 

Industry  works  with  the  local  Native 
groups  to  achieve  a  cooperative 
relationship  between  oil  and  gas 
activities  and  subsistence  activities.  It  is 
assumed  that  oil  and  gas  exploration, 
development,  and  production  will  not 
have  more  than  a  negligible  impact  on 
subsistence  activities. 

Oil  Spills 

The  accidental  discharge  of  oil  into 
the  environment  during  Industry 
activities  could  result  from  operational 
spills  during  refueling,  handling  of 
lubricants  and  liquid  products,  and 
during  general  maintenance.  The  spills 
are  small  in  quantity,  generally  less  than 
a  barrel  of  oil  per  incident.  Drilling 
units  maintain  onboard  cleanup 
equipment  and  train  personnel  to 
handle  operational  spills.  These  spills 
do  not  pose  a  threat  to  polar  bear  or 
walrus. 

A  blowout  (i.e.,  the  loss  of  control 
during  drilling)  is  a  potentially  more 
serious  type  of  spill  accident.  However, 
based  on  data  calculated  by  the  MMS. 
the  probability  of  a  major  blowout  in  the 
Beaufort  Sea  is  extremely  low;  data 
compiled  by  that  agency  verify  that 
although  blowouts  occur  during 
exploratory  drilling  on  the  OCS,  no  oil 
has  been  spilled.  This  aata  set  includes 
all  blowouts  including  those  caused  by 
gas  or  water,  as  well  as  oil.  All  blowouts 
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Swimming  pblar  bears  are  directly 
impacted  by  contracting  oil- 
contaminated  waters.  Bears  that  are 
fouled  by  oil  mpy  suffer 
thermoregulatory  problems,  ingest  oil, 
and  exhibit  other  detrimental  effects 
such  as  inflamipation  of  the  nasal 
passages  or  dai^age  to  their  renal  and 
central  nervoua  system. 

We  acknowledged  that  while  there  is 
a  low  probability  of  oil  spills  connected 
with  a  blowout,  the  potential  negative 
effects  to  polar  bears  or  their  habitats 
may  be  significant.  Bears  that  contact  oil 
are  likely  to  dia.  We  balance  the 
probability  of  an  oil  spill  with  the 
potential  severity  of  harm  to  the  species 
or  stock  when  determining  negligible 
impact. 

Due  to  the  sn^all  niunber  of  walrus  in 
the  Beaufort  Sek  area,  impacts  resulting 
from  oil  spills  ^re  foreseen  as  negligible. 

Conclusions 

Based  on  the  previous  discussion  and 
recent  years'  monitoring  program 
results,  we  make  the  following  findings 
regarding  the  actions. 

Impact  on  Species 

We  find,  bas^d  on  the  best  scientific 
information  available  and  the  results  of 
four  years  of  monitoring  data,  the  effects 
of  oil  and  gas  related  exploration, 
development,  aind  production  activities 
for  the  next  on0  year  in  the  Beaufort  Sea 
and  adjacent  n(irthem  coast  of  Alaska 
will  have  a  negligible  impact  on  polar 
bears  and  Paci^c  walrus  and  their 
habitat  and  on  the  availability  of  these 
species  for  subsistence  uses  if  certain 
conditions  are  met.  Oil  and  gas 
activities  have  pccurred  in  the  Beaufort 
Sea  and  the  adjbcent  northern  coast  of 
Alaska  for  many  years.  To  date,  there 
has  been  only  one  documented  case  of 
a  lethal  take  of  b  polar  bear  at  an 
exploratory  drill  site.  In  the  event  of  a 
catastrophic  spill,  we  would  reassess 
the  impacts  to  (he  polar  bear  and/or 
walrus  populations  and  reconsider  the 
appropriateness  of  authorizations  for 
taking  through  Section  101(a)(5)(A)  of 
the  Act. 

Our  finding  ^i  "negligible  impact" 
apphes  to  exploration,  development, 
and  production  related  to  oil  and  gas 
activities,  excli|ding  any  production 
activities  associated  with  sub-sea 
pipelines.  The  following  are  generic 
conditions  intended  to  minimize 
interference  with  normal  breeding, 
feeding,  and  passible  migration  patterns 
to  ensure  that  tpe  effects  to  the  species 
remain  negligible.  We  may  expand  the 


conditions  in  the  LOAs  based  upon  site- 
specific  and  species-specific  reasons. 

(1)  These  regulations  to  not  authorize 
intentional  taking  of  polar  bear  or 
walrus.  When  an  intentional  take  (e.g., 
harassment  associated  with  deterrent 
activities  and/or  lethal  take)  situation 
arises,  we  can  allow  such  action  under 
authority  of  sections  109(h)(1)  or  101(c) 
of  the  Act. 

(2)  For  the  protection  of  pregnant 
polar  bears  during  denning  activities 
(selection,  birthing,  and  maturation  of 
cubs)  in  known  and  confirmed  denning 
areas.  Industry  activities  will  be 
restricted  in  specific  locations  during 
certain  specified  times  of  the  year. 
These  restrictions  will  be  applied  on  a 
case-by-case  basis  in  response  to  a 
request  for  each  LOA.  In  potential 
denning  areas,  pre-activity  surveys,  as 
determined  by  us,  may  be  required  to 
determine  the  presence  or  absence  of 
denning  activity. 

(3)  Each  activity  authorized  by  a  LOA 
requires  a  site-specific  plan  of 
operation,  and  a  site-specific  monitoring 
and  reporting  plan.  The  purpose  of  the 
required  plans  is  to  ensure  that  the  level 
of  activity  and  possible  takes  will  be 
consistent  with  the  finding  that  the 
cumulative  total  of  takes  will  have  a 
negligible  impact  on  polar  bear  and 
Pacific  walrus,  their  habitat,  and  where 
relevant,  on  the  availability  of  the 
species  for  subsistence  uses. 

Impact  on  Subsistence 

Polar  bear  and  Pacific  walrus 
contribute  a  small  amoiuit  of  the  total 
subsistence  harvest  for  the  villages  of 
Bsirrow,  Nuiqsut,  and  Kaktovik. 
However,  this  does  not  mean  that  the 
harvesting  of  these  species  is  not 
important  to  Alaska  natives.  To  ensure 
that  the  impact  of  oil  and  gas  activity  on 
the  availability  of  the  species  or  stock 
for  subsistence  uses  is  negligible,  prior 
to  receipt  of  a  LOA,  Industry  must 
provide  evidence  to  us  that  a  plan  of 
cooperation  has  been  presented  to  the 
subsistence  communities,  the  Eskimo 
Walrus  Commission,  the  Alaska  Nanuuq 
Commission,  and  the  North  Slope 
Borough.  This  plan  of  cooperation  will 
provide  the  procedures  on  how  Industry 
will  work  with  the  affected  Native 
communities  and  what  actions  will  be 
taken  to  avoid  interference  with 
subsistence  hunting  of  polar  bear  and 
walrus. 

If  there  is  evidence  that  oil  and  gas 
activities  will  afi^ect,  or  in  the  future 
may  affect,  the  availability  of  polar  bear 
or  walrus  for  subsistence,  we  wrill 
reevaluate  our  findings  regarding 
permissible  limits  of  take  and  the 
measures  required  to  ensure  continued 
subsistence  hunting  opportunities. 


Monitoring  and  Reporting 

The  purpose  of  the  monitoring 
program  is  to  determine  short-term  and 
direct  effects  of  authorized  oil  and  gas 
activities  on  polar  bear  and  walrus  in     ■ 
the  Beaufort  Sea  and  the  adjacent 
northern  coast  of  Alaska.  Plans  must 
identify  the  methods  used  to  assess  the 
effects  on  the  movements,  behavior,  and 
habitat  use  of  polar  bear  and  walrus  in 
response  to  Industry's  activities. 
Monitoring  activities  are  summarized 
and  reported  each  year,  and  reviewed  by 
us.  We  base  each  year's  monitoring 
objective  on  the  previous  year's 
monitoring  results. 

We  require  an  approved  plan  for 
monitoring  and  reporting  the  effects  of 
oil  and  gas  industry  exploration, 
development,  and  production  activities 
on  polar  bear  and  walrus  prior  to 
issuance  of  a  LOA.  The  applicant  must 
submit  an  annual  monitoring  and 
reporting  plan,  at  least  90  days  prior  to 
initiation  of  proposed  activity,  for  each 
exploratory  activity;  and  the  applicant 
must  submit  a  final  monitoring  report  to 
us  no  later  than  90  days  after 
completion  of  the  exploratory  activity. 
Since  development  and  production 
activities  are  continuous  long-term 
activities,  upon  approval,  LOAs  and 
their  required  monitoring  and  reporting 
plans  will  be  issued  for  the  life  of  the 
activity  or  until  expiration  of  the 
regulations,  whichever  occurs  first.  We 
will  require  that  the  operator  submit 
development  and  production  activity 
monitoring  results  associated  with 
LOAs  aimually  for  our  review  no  later 
than  January  15  for  the  previous 
activity.  We  require  annual  approval  of 
the  monitoring  results  for  continued 
operation  under  the  LOA. 

Discussion  of  Comments  on  the 
Proposed  Rule 

The  proposed  rule,  and  request  for 
comments  was  published  in  the  Federal 
Register  (63  FR  63812)  on  November  17, 
1998.  The  closing  date  for  comments 
was  December  11,  1998.  We  received 
228  comments  and  the  following 
primary  issues  were  raised  by  the 
majority  of  the  commenters. 

Comment:  Commenters  believed  that 
the  Service  should  prepare  a  full 
Environmental  Impact  Statement  (EIS). 

Response:  Through  the  preparation  of 
an  Environmental  Assessment  (EA),  we 
found  that  the  final  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment,  thereby  resulting 
in  a  "Finding  Of  No  Significant  Impact 
(FONSI)."  Therefore,  in  accordance  with 
the  national  Environmental  Policy  Act, 
no  EIS  is  required.  The  Service's 
analysis  in  the  Final  EA  found  that 
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these  regulations,  which  exclude  sub- 
sea  pipelines,  would  not  have  a 
significant  impact  on  a  species  or  stock. 
A  one  year  final  rule  anticipates  that  the 
two  Final  EIS's,  Northstar  and  Liberty, 
will  provide  us  with  additional 
information  for  reconsideration  of  the 
scope  and  duration  of  the  regulations. 

Comment:  Commenters  were 
concerned  about  allowing  incidental 
take  associated  with  sub-sea  pipelines 
stating  that  sub-sea  pipelines  are  an 
unprecedented  expansion  into  the 
Beaufort  Sea. 

Response:  We  made  the  decision  to 
issue  one  year  regulations.  Information 
in  two  Draft  Environmental  Impact 
Statements  on  the  effect  of  oil  spilled 
from  sub-sea  pipelines  on  polar  bears  is 
preliminary.  After  the  Environmental 
Impact  Statements  are  final,  we  will 
consider  the  best  available  scientific 
information  and  reevaluate  the  scope 
and  duration  of  a  future  rulemaking. 
Incidental  teike  resulting  from  the 
construction  or  operation  of  sub-sea 
pipelines  is  not  covered  by  this  rule. 

Comment:  Commenters  stated  that  the 
regulations  should  exclude  the  Beaufort 
Sea  area  offshore  of  the  Arctic  National 
Wildlife  Refuge  and  the  refuge  itself. 

Response:  The  Arctic  National 
Wildlife  Refuge  is  excluded  from  this 
rulemaking.  Also  Lease  Sale  170  does 
not  allow  further  oil  and  gas  leasing  in 
the  Outer  Continental  Shelf  area 
offshore  of  the  Arctic  National  Wildlife 
Refuge.  However,  some  oil  and  gas 
industry  activity  may  occur  in  this  area 
due  to  existing  leases.  The  area  from  the 
coast  to  3  miles  out  is  State  of  Alaska 
waters.  A  State  of  Alaska  lease  sale  is 
plaimed  for  this  area  in  the  future.  By 
regulations  being  implemented,  we  will 
have  more  access  to  oil  emd  gas 
operations  off  the  coast  of  the  refuge  to 
monitor  and  mitigate  potential  impacts 
through  the  Letter  of  Authorization 
process. 

Comment:  Commenters  stated  that  the 
regulations  should  increase  the  level  of 
protection  in  Important  Habitat  Areas 
designated  in  our  Habitat  Conservation 
Strategy  for  Polar  Bears  in  Alaska. 

Response:  Important  habitat  areas  are 
presently  protected  through  the  Letter  of 
Authorization  process.  LOAs  are 
conditioned  to  insure  the  safety  of  polar 
bear  denning  activities. 

Comment:  Commenters  stated  that  the 
comment  period  was  too  short. 

Response:  The  length  of  the  comment 
period  was  derived  In  consideration  of 
the  then  approaching  expiration  on 
December  15, 1998,  of  incidental  take 
regulations  beginning  at  50  CFR  18.121 
that  have  governed  Industry  operations 
in  the  Beaufort  Sea  since  December 
1993,  and  we  received  extensive  public 


input.  These  new  regulations  allow 
activities  that  are  identical  to  the 
regulations  that  Industry  has  operated 
under  for  the  past  five  years.  Also,  this 
final  rule  is  issued  for  only  one  year.  No 
later  than  the  end  of  this  one  year 
period,  we  vdll  conduct  another 
rulemaking  process  vnth  full  public 
review. 

Required  Determinations 

We  have  prepared  an  Envirorunental 
Assessment  (EA)  in  conjunction  with 
this  rulemaking  and  concluded  in  a 
Finding  of  No  Significant  Impact 
(FONSI)  that  this  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  section  102(2)(C)  of  the 
National  environmental  Policy  Act  of 
1969.  For  a  copy  of  the  EA  and  FONSI, 
contact  the  person  in  Alaska  identified 
above  in  the  section  entitled,  FOB 
FURTHER  INFORMATION  CONTACT. 

This  rulemaking  is  not  a  significant 
rule  and  was  not  subject  to  OMB  review 
under  Executive  Order  12866. 

We  have  determined  that  this  rule  is 
not  a  major  rule  under  5  U.S.C.  804(2), 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act.  The 
regulations  are  not  likely  to  result  in:  (1) 
An  annual  effect  on  the  economy  of 
$100  million  or  more.  Expenses  will  be 
related,  but  not  necessarily  limited,  to 
development  of  applications  for 
regulations  and  LOAs,  to  monitoring, 
record  keeping,  and  reporting  activities 
conducted  during  industry  oil  and  gas 
operations,  development  of  polar  hear 
interaction  plans,  and  coordination  with 
Alaska  Natives  to  minimize  effects  of 
operations  on  subsistence  hunting. 
Compliance  with  the  rule  is  not 
expected  to  result  in  additional  costs  to 
Industry  that  it  has  not  already  been 
subjected  to  for  the  previous  five  years. 
Realistically,  these  costs  are  minimal  in 
comparison  to  those  related  to  actual  oil 
and  gas  exploration,  development,  and 
production  operations.  The  actual  costs 
to  Industry  to  develop  the  petition  for 
promulgation  of  regulations  and  LOA 
requests  probably  does  not  exceed 
$500,000  per  year,  far  short  of  the  $100 
million  "major  rule"  threshold  that 
would  require  preparation  of  a 
regulatory  impact  analysis.  It  should  be 
pointed  out  that  without  specific 
regulations  and  LOAs,  the  cost  to 
Industry  resulting  from  lost  profits, 
relinquishing  leases  earlier  than 
expected,  and  writing  off  bonus 
payments  against  current  income;  and 
the  cost  to  American  society  resulting 
from  lost  royalties  and  tax  payments 
might  be  substantial  if  incidental  takes 
were  to  occur  and  legal  challenges 
succeeded  in  long-term  stoppages  of  oil 


and  gas  operations  on  Federal  and  State 
lands  and  waters.  Such  stoppages  are 
unlikely,  but  if  any  cessation  of 
activities  did  occur,  they  likely  would 
be  short-term  and  would  not  have  an 
annual  effect  on  the  economy 
surpassing  $100  million.  On  the 
contrary,  the  most  likely  regulatory 
scenario  finds  a  rule  imposing  relatively 
minor  costs.  Such  a  rule  would  be 
unlikely  to  force  firms  to  cease 
operations.  As  is  presently  the  case, 
profits  would  accrue  to  Industry; 
royalties  and  taxes  would  accrue  to  the 
Government;  and  the  rule  would  have 
little  or  no  impact  on  decisions  by 
Industry  to  relinquish  tracts  and  write 
off  bonus  payments;  (2)  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  or  government 
agencies;  or  (3)  significant  adverse 
effects  on  competition,  employment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

We  have  also  determined  that  this 
final  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  Oil 
companies  and  their  contractors, 
conducting  exploration,  development, 
and  production  activities  in  Alaska  have 
been  identified  as  the  only  likely 
applicants  under  the  regulations.  These 
potential  applicants  have  not  been 
identified  as  small  businesses.  The 
analysis  for  this  rule  is  available  from 
the  person  in  Alaska  identified  above  in 
the  section  entitled,  FOR  FURTHER 
INFORMATION  CONTACT. 

This  final  rule  is  not  expected  to  have 
a  potential  takings  implication  under 
Executive  Order  12630  because  it  would 
authorize  incidental,  but  not 
intentional,  take  of  polar  bear  and 
walrus  by  oil  and  gas  industry 
companies  and  thereby  exempt  them 
from  civil  and  criminal  liability.  The 
final  rule  also  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
12612. 

The  Solicitor's  Office  has  determined 
that  these  regulations  meet  the 
applicable  standards  provided  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

The  reinstatement  of  authority  (under 
OMB  Number  1018-007-0)  to  collect 
information  contained  in  this  rule  was 
submitted  to  the  OMB  for  approval 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.).  On  April  1,  1998, 
we  published  a  notice  in  the  Federal 
Register  with  a  60-day  comment  period 
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announcing  t*  the  public  its  intention  to 
seek  OMB  approval. for  the  collection  of 
information  a  isociated  with  this 
rulemaking.  C  n  September  22,  1998,  we 
published  a  F  ideral  Register  notice 
with  30-day  comment  period 
announcing  t(i  the  public  that  this 
collection  of  i  iformation  had  been 
submitted  to  [  le  OMB  for  reinstatement. 
On  October  2^.  1998,  the  OMB  granted 
approval  of  oiir  request  for 
reinstatement  of  this  information 
collection  req^iirement. 

The  Administrative  Procedure  Act,  5 
U.S.C.  553(d)  J  generally  requires  that  the 
effective  date  of  a  final  rule  not  be  less 
than  30  days  4-om  publication  date  of 
the  rule.  Sectibn  553(d)(1)  provides  that 
the  30  day  peiiod  may  be  waived  if  the 
rule  grants  or  recognizes  an  exemption 
or  relieves  a  restriction.  Since  this  rule 
relieves  certain  restrictions  concerning 
take  of  marina  mammals,  and  the 
previous  exeniption  has  expired,  the 
Service  has  determined  that  this  final 
rule  should  be  made  effective  upon  the 
date  of  publication. 

List  of  Subjects  in  50  CFR  Part  18 

Administrative  practice  and 
procedure,  Al^ka,  Imports,  Indians, 
Marine  mamn^als.  Oil  and  gas 
exploration,  Rjeporting  and  record 
keeping  requirements,  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  Service  amends  part  18, 
subchapter  B  of  Chapter  I,  Title  50  of  the 
Code  of  Federal  Regulations  as  set  forth 
below: 


lA 


PART  18— MARINE  MAMMALS 

1.  The  authority  citation  for  50  CFR 
part  18  continues  to  read  as  follows: 

Authority:  16|u.S.C.  1361  et  seq. 

2.  Revise  subpart  J  to  read  as  follows: 

Subpart  J— Tal^ng  of  Marine  Mammals 
Incidental  to  Oil  and  Gas  Exploration, 
Development  and  Production  Activities  in 
tt>e  Beaufort  Soa  and  Adjacent  Northern 
Coast  of  Alasi(4 

18.121  What  stoecified  activities  does  this 
rule  cover? 

18.122  In  what  specified  geographic  region 
does  tliis  rule  apply? 

18.123  When  p  this  rule  effective? 

18.124  How  di  I  obtain  a  Letter  of 
Authorization? 

18.125  What  criteria  do  we  use  to  evaluate 
Letter  of  Authorization  requests? 

18.126  What  ^oes  my  Letter  of 
Authorization  allow? 

18.127  What  activities  are  prohibited? 

18.128  What  are  the  monitoring  and 
reporting  requirements? 

18.129  What  at^  the  information  collection 
requirements? 


Subpart  J — Taking  of  Marine  Mammals 
incidental  to  Oil  and  Gas  Exploration, 
Development  and  Production  Activities 
in  the  Beaufort  Sea  and  Adjacent 
Northern  Coast  of  Alaslui 

§  1  &  1 21    What  specified  activities  does 
this  rule  cover? 

Regulations  in  this  subpart  apply  to 
the  incidental,  but  not  intentional,  take 
of  polar  bear  and  Pacific  walrus  by  U.S. 
citizens  (as  defined  in  §  18.27(c)) 
engaged  in  oil  and  gas  exploration, 
development,  and  production  activities 
in  the  Beaufort  Sea  and  adjacent 
northern  coast  of  Alaska.  These 
regulations  do  not  apply  to  the 
incidental,  unintentional  take  of  polar 
bear  and  PaciBc  walrus  resulting  from 
sub-sea  pipelines  offshore  in  the 
Beaufort  Sea,  and  subsequent 
production  and  transport  of  oil  through 
sub-sea  pipelines  to  tie  in  with  onshore 
facilities.  These  regulations  and  any 
authorizations  under  these  regulations 
do  not  constitute  approval  of  future  sub- 
sea  pipeline  construction  and  operation 
activities. 

1 8. 1 22    In  what  specified  geograpMc 
region  does  this  rule  apply? 

This  rule  applies  to  the  specified 
geographic  area  defined  by  a  North/ 
South  line  at  Barrow,  Alaska,  and 
includes  all  Alaska  coastal  areas,  State 
waters,  and  Outer  Continental  Shelf 
waters  east  of  that  line  to  the  Canadian 
border  and  an  area  25  miles  inland  from 
Barrow  on  the  west  to  the  Canning  River 
on  the  east.  The  Arctic  National  Wildlife 
Refuge  is  excluded  from  this  rule. 

S1&123    When  is  this  rule  effective? 

Regulations  in  this  subpart  are 
effective  January  28, 1999  through 
January  30,  2000,  for  year-round  oil  and 
gas  exploration,  development,  and 
production  activities. 

§18.124    How  do  I  obtain  a  Letter  of 
Authorization? 

(a)  You  must  be  a  U.S.  citizen  as 
defined  in  §  18.27(c)  of  this  part. 

(b)  If  you  are  conducting  an  oil  and 
gas  exploration,  development,  or 
production  activity  in  the  geographic 
area  described  in  §  18.122  that  may  take 
a  polar  bear  or  PaciHc  walrus  in 
execution  of  those  activities,  you  should 
apply  for  a  Letter  of  Authorization  for 
each  exploration  activity  or  a  Letter  of 
Authorization  for  each  development  and 
production  area.  You  must  submit  the 
application  for  authorization  to  our 
Alaska  Regional  Director  at  least  90  days 
prior  to  the  start  of  the  proposed 
activity. 

(c)  Your  application  for  a  Letter  of 
Authorization  must  include  the 
following  information: 


(1)  A  description  of  the  activity,  the 
dates  and  duration,  the  specific  location 
and  the  estimated  area  affected  by  that 
activity; 

(2)  A  site-specific  plan  to  monitor  the 
behavior  and  effects  of  the  activity  on 
polar  bear  and  Pacific  walrus  that  are 
present  during  the  on-going  activities. 
Our  Alaska  Regional  Director  must 
approve  your  plan  which  identifies  the 
survey  techniques  that  determine  the 
actions  of  the  polar  bear  and  Pacific 
walrus  in  response  to  the  on-going 
activity.  Yoiu-  monitoring  program  must 
document  the  actions  of  these  marine 
mammals  and  estimate  the  actual  level 
of  take.  The  monitoring  requirements 
will  vary  depending  on  the  activity,  the 
location,  and  the  time. 

(3)  A  polar  bear  awareness  and 
interaction  plan  if  the  activity  is  on  ice 
or  in  an  area  of  active  ice  movement. 
For  the  protection  of  human  life  and 
welfare,  each  employee  on  site  must 
complete  a  basic  polar  bear  encounter 
training  course. 

(4)  A  Plan  of  Cooperation  to  mitigate 
potential  conflicts  between  the 
proposed  activity  and  subsistence 
hunting.  This  Plan  of  Cooperation  must 
identify  measures  to  minimize  adverse 
effects  on  the  availability  of  polar  bear 
and  Pacific  walrus  for  subsistence  uses 
if  the  activity  takes  place  in  or  near  a 
traditional  subsistence  hunting  area. 
You  should  contact  affected  subsistence 
communities  to  discuss  potential 
conflicts  with  the  location,  timing,  and 
methods  of  proposed  operations.  You 
must  make  reasonable  efforts  to  assure 
that  Industry  activities  do  not  interfere 
with  subsistence  hunting  or  that  adverse 
effects  on  the  availability  of  polar  bear 
or  Pacific  walrus  are  properly  mitigated. 

(d)  We  will  evaluate  each  request  for 
a  Letter  of  Authorization  based  on  the 
specific  activity  and  the  specific 
geographic  location.  Each  Letter  of 
Authorization  will  identify  allowable 
conditions  or  methods  that  are  specific 
to  the  activity  and  location. 

$18,125    What  criteria  do  we  use  to 
evaluate  Letter  of  Autfiorization  requests? 

When  you  request  a  Letter  of 
Authorization,  we  will  determine 
whether  the  level  of  activity  identified 
in  the  request  exceeds  that  considered 
by  us  in  making  a  finding  of  negligible 
impact  on  the  species  and  a  finding  of 
no  unmitigable  adverse  impact  on  the 
availability  of  the  species  for 
subsistence.  If  the  level  of  activity  is 
greater,  we  wrill  re-evaluate  our  findings 
to  determine  if  those  findings  continue 
to  be  appropriate  based  on  Uie  greater 
level  of  activity.  Depending  on  the 
results  of  the  evaluation,  we  may  allow 
the  authorization  to  stand  as  is,  add 
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further  conditions,  or  withdraw  the 
authorization. 

§18.126    What  does  my  Letter  of 
Authorization  allow? 

(a)  Depending  on  your  application  for 
incidental  take  authority,  your  Letter  of 
Authorization  (see  §  18.124)  allows  the 
incidental,  but  not  intentional,  take  of 
polar  bear  and  Pacific  walrus  when  you 
are  carrying  out  one  or  more  of  the 
following  activities: 

(1)  Conducting  geological  and 
geophysical  surveys; 

(2)  Drilling  exploratory  wells  and 
associated  activities; 

(3)  Developing  oil  fields  and 
associated  activities;  and 

(4)  Drilling  production  wells  and 
performing  production  support 
operations,  except  the  construction  and 
operation  of  sub-sea  pipelines. 

(b)  You  must  conduct  methods  and 
activities  identified  in  your  Letter  of 
Authorization  in  a  manner  that 
minimizes  to  the  greatest  extent 
practicable  adverse  impacts  on  polar 
bear  and  Pacific  walrus,  their  habitat, 
and  on  the  availability  of  these  marine 
mammals  for  subsistence  uses. 

§18.127    What  activities  are  prohibited? 

(a)  You  may  not  intentionally  take 
polar  bear  or  Pacific  walrus  under  these 
regulations.  Under  section  109(h)(1)  and 
section  101(c)  of  the  Marine  Mammal 
Protection  Act,  we  may  authorize 
intentional  take  (e.g.,  harassment 
associated  wnth  deterrent  activities,  and 
taking  in  defense  of  self  or  others). 

(b)  Letters  of  Authorization  prohibit 
any  take  that  fails  to  comply  with  the 
terms  and  conditions  of  these  specific 
regulations. 

(c)  This  rule  does  not  authorize  the 
incidental  take  of  polfu  bear  and  Pacific 
walrus  during  sub-sea  pipeline 
activities. 

(d)  In  accordance  with  §  18.27(f)  of 
this  part,  we  will  make  decisions 


concerning  withdrawals  of  Letters  of 
Authorization,  either  on  an  individual 
or  class  basis,  only  after  notice  and 
opportunity  for  public  comment.  This 
requirement  for  notice  and  public 
comment  will  not  apply  if  we  determine 
that  an  emergency  exists  which  poses  a 
significant  risk  to  the  well-being  of  the 
species  or  stocks  of  polar  bear  or  Pacific 
walrus. 

§18.128    What  are  the  monitoring  and 
reporting  requirements? 

(a)  We  require  holders  of  Letters  of 
Authorization  to  cooperate  with  us  and 
other  designated  Federal,  State,  or  local 
agencies  to  monitor  the  impacts  of  oil 
and  gas  exploration,  development,  and 
production  activities  on  polar  bear  and 
Pacific  walrus. 

(b)  Holders  of  Letters  of  Authorization 
must  designate  a  qualified  individual  or 
individuals  to  observe,  record,  and 
report  on  the  effects  of  their  activities  on 
polar  bear  and  Pacific  Walrus. 

(c)  We  may  choose  to  place  an 
observer  on  site  of  the  activity,  on  board 
drill  ships,  drill  rigs,  aircraft, 
icebreakers,  or  other  support  vessels  or 
vehicles  to  monitor  the  impacts  of  your 
activity  on  polar  bear  and  Pacific 
walrus. 

(d)  For  exploratory  activities,  holders 
of  a  Letter  of  Authorization  must  submit 
a  report  to  our  Alaska  Regional  Director 
within  90  days  after  completion  of 
activities.  For  development  and 
production  activities,  holders  of  a  Letter 
of  Authorization  must  submit  a  report  to 
our  Alaska  Regional  Director  by  January 
15  for  the  preceding  year's  activities. 
Reports  must  include,  at  a  minimum, 
the  following  information. 

(1)  Dates  and  times  of  activity; 

(2)  Dates  and  locations  of  polar  bear 
or  Pacific  walrus  activity  as  related  to 
the  monitoring  activity;  and 

(3)  Results  of  the  monitoring  activities 
including  an  estimate  of  the  level  of 
take. 


§18.129    What  are  the  Information 
collection  requirements? 

(a)  The  collection  of  information 
contained  in  this  subpart  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
and  assigned  clearance  number  1018- 
0070.  We  need  to  collect  the 
information  in  order  to  describe  the 
proposed  activity  and  estimate  the 
impacts  of  potential  takings  by  all 
persons  conducting  the  activity.  We  will 
use  the  information  to  evaluate  the 
application  and  determine  whether  to 
issue  specific  regulations,  and, 
subsequently.  Letters  of  Authorization. 

(b)  For  the  initial  year,  we  estimate 
your  burden  to  be  200  hours  to  develop 
an  application  requesting  us  to 
promulgate  incidental  take  regulations. 
For  the  initial  year  and  annually 
thereafter  when  you  conduct  operations 
under  this  rule,  we  estimate  an  8  hour 
bvuden  per  Letter  of  Authorization,  a  4 
hour  burden  for  monitoring,  and  an  8 
hour  burden  per  monitoring  report.  You 
must  respond  to  this  information 
collection  request  to  obtain  a  benefit 
pursuant  to  Section  101(a)(5)  of  the 
Marine  Mammal  Protection  Act.  You 
should  direct  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
this  requirement  to  the  Information 
Collection  Clearance  Officer,  U.S.  Fish 
and  Wildlife  Service,  Deptutment  of  the 
Interior,  Mail  Stop  224  ARLSQ,  1849  C 
Street,  NW.,  Washington.  DC  20240,  and 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1018- 
0070),  Washington,  DC  20503. 

Dated:  January  22. 1999. 
Nancy  K.  Hayes, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 
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}  prior  to  1 


OFFICE  OF  PERSONNEL 
MANAGEMErfr 

5  CFR  Part  731 
RIN  3206-AC19 


Suitability 

agency:  Offici! 
Management. 
action:  Propo^d 
comments. 


of  Personnel 

rule  with  request  for 


summary:  Thej  Office  of  Personnel 
Management  (pPM)  is  proposing 
changes  to  tha  rule  on  personnel 
suitability  which  OPM  previously 
issued  as  a  proposed  rule  for  comments. 
OPM  has  received  and  considered 
public  commerits  and  is  now  publishing 
for  comment  proposed  changes.  The 
proposed  rule  jaddresses  many  of  the 
concerns  expressed,  incorporates  many 
of  the  suggestilons  received,  and  makes 
additional  chaiiges  because  of  policy 
revisions  and  the  abohshment  of  the 
Federal  Persoijnel  Manual  (FPM).  OPM 
will  issue  final  regulations  after  review 
of  the  commeiits  received  on  this 
proposed  rulei 

DATES:  Comments  must  be  submitted  on 
or  before  Marcjh  1.  1999. 
ADDRESSES:  Sflnd  written  comments  to: 
Richard  A.  Felris,  Associate  Director, 
Investigations  IService,  room  5416,  U.S. 
Office  of  Personnel  Management.  1900  E 
Street,  NW,  Washington,  DC  20415- 
4000,  fax:  202-J-606-2390,  e-mail: 
raferris@opm.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  DelPqzzo,  (724)  794-5612. 
SUPPLEMENTARTT  INFORMATION:  OPM 
promulgated  the  proposed  final 
suitability  regulations  with  a  request  for 
comments  in  the  Federal  Register  (61 
FR  394,  Jan.  sj  1996).  Comments  were 
received  from  19  sources,  including 
Federal  agencies,  individuals,  and 
public  interest  organizations.  Because  of 
changes  made  in  certain  parts  of  these 
rules,  we  are  seeidng  additional 
comments.  Th  ase  who  responded  to  the 
January  5, 1995,  pubUcation  need  not 
submit  their  o  >mments  again.  Those 


responses  will  continue  to  be 
considered.  Additionally,  when  part  731 
was  previously  published,  proposed 
changes  to  parts  732  and  736  were 
published  at  the  same  time.  Those  parts 
are  still  under  consideration  and 
individuals  who  commented  on  those 
parts  need  not  respond  to  this 
publication.  Those  comments  are  still 
being  considered.  The  following 
summarizes  the  principal  comments 
and  suggestions  received  and  proposed 
actions  to  be  taken,  as  well  as 
information  added  because  of  the 
abolishment  of  the  FPM  or  changes 
made  because  of  policy  revisions. 

Part  731 

Organization 

Some  subparts  and  sections  were 
moved,  added  or  removed  for 
clarification  purposes  (only  one 
section — §  731.203 — Due  Process — was 
removed,  but  the  information  was 
moved  to  §  731.103).  as  follows: 
Subpart  A — Scope 

731.101  Purpose. 

731.102  Implementation. 

731.103  Delegation  to  agencies. 

731.104  Appointments  subject  to 
investigation. 

731.105  Jurisdiction. 

731.106  Designation  of  public  trust 
positions  and  investigative  requirements. 

Subpart  B — Suitability  Determinations 

731.201  Standard. 

731.202  Criteria. 

731.203  Actions  by  OPM  and  other 
agencies. 

731.204  Debarment  by  OPM. 

731.205  Debarment  by  agencies. 

Subpart  C — Suitability  Action  Procedures 

731.301  Scope. 

731.302  Notice  of  proposed  action. 

731.303  Answer. 

731.304  Decision. 

Subpart  D — Appeal  to  the  Merit  Systems 
Protection  Board 

731.401    Appeal  to  the  Merit  Systems 
Protection  Board. 

Subpart  E — Savings  Provision 

731.601     Savings  provision. 

Section  731.101    Purpose 

Agencies  asked  a  number  of  questions 
about  when  to  apply  the  regulations 
[i.e..  Excepted  Service  employees  with 
or  without  intentional  falsification,  non- 
probationary  employees,  reinvestigated 
employees,  employees  with 
investigations  initiated  or  completed 


after  the  first  year).  No  changes  were 
made  in  this  section  (§731.101 
currently  explains  part  731  is  used  to 
make  suitability  determinations  for 
employment  in  positions  in  the 
competitive  service  or  for  career 
appointment  in  the  Senior  Executive 
Service).  However,  clarifications  were 
added  at  various  other  points  (e.g., 
§§  731.104  and  731.105  address 
investigation  time  frames,  and  §  731.106 
addresses  reinvestigations). 

Language  in  the  former  Basic  Federal 
Personnel  Manual  also  stated  that 
"Heads  of  agencies,  at  their  discretion, 
may  apply  all  or  part  of  these 
requirements  (in  part  731)  for 
employment  or  continued  employment 
in  positions  outside  the  competitive 
service."  This  clarification  will  be 
included  in  supplemental  guidance. 

In  response  to  agencies'  requests, 
some  definitions  were  added.  Other 
definitions  will  be  included  in 
supplemental  guidance. 

Section  731.102    Implementation 

With  the  increased  delegation  of 
responsibilities  to  agencies,  clarification 
was  added  to  point  out  the 
consequences  of  not  carrying  out 
responsibilities  according  to  OPM 
regulations  (i.e.,  revocation  of 
delegation). 

Section  731.103    Delegation  to 
Agencies 

One  commenter  felt  the  regulations 
should  incorporate  the  guidance  an 
agency  will  need  to  implement  5  CFR 
pcirt  731,  rather  than  issuing  separate 
guidance.  Because  the  CFR  is  a  general 
body  of  regulatory  laws  governing 
practices  and  procedures,  the  detailed 
guidance/ instructions  will  be  issued 
separately.  This  guidance  will  allow 
agencies  flexibility  in  carrying  out  the 
regulations  and  opportunity  to  develop 
their  own  internal  procedures.  OPM 
intends  to  issue  this  supplemental 
guidance  as  soon  as  possible  after  the 
regulations  are  finalized. 

Comment  was  received  from  agencies 
regarding  the  hardship  that  delegation 
of  applicant  and  appointee  suitability 
adjudication  authority  would  create 
from  a  staffing/training  standpoint. 
Several  wondered  if  they  could 
redelegate  or  contract  out  their 
suitability  adjudication  responsibility. 
Although  training  may  be  needed,  we 
believe  the  staffing  implications  for 
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agencies  will  be  negligible.  OPM  will 
continue  to  adjudicate  material 
falsification  cases,  and  debannent  cases 
when  referred  to  OPM  by  an  agency, 
which  should  encompass  most  of  the 
adverse  adjudication  workload.  The 
major  benefit  of  delegating  applicant 
suitability  authority  to  agencies  is  that 
they  no  longer  will  have  to  refer  all 
competitive  examining  applications 
with  admitted  suitability  issues  to  OPM 
for  suitabiUty  review. 

One  agency  indicated  contracting  out 
adjudication  decisions  is  currently 
prohibited.  With  OPM's  Investigations 
Service  privatization  effort,  OPM  has 
contracted  much  of  its  adjudicative  case 
processing,  with  close  OPM  oversight. 
However,  OPM  has  retained  all  decision 
making  responsibility,  which  it  views  as 
an  inherently  governmental  function. 
Any  agency  contracting  of  OPM 
delegated  suitability  adjudication  would 
be  subject  to  OPM  approval  to  ensure 
the  agency  retains  the  responsibility  for 
all  adjudicative  decisions  and  develops 
a  sufficient  oversight  program. 

Agencies'  delegated  suitability 
authority  under  part  731  procedures  is 
limited  to  applicant  and  appointee 
cases.  Only  OPM  will  adjudicate 
employee  cases  under  part  731 
procedures,  since  OPM  is  retaining 
authority  for  adjudicating  material 
falsification  cases,  and  material 
falsification  is  the  most  commonly  used 
suitabiUty  factor  in  employee  cases.  An 
agency  vtrill  have  to  use  another 
authority  such  as  part  752,  if 
appropriate,  to  take  action  against  an 
employee  for  reasons  that  could  also 
form  the  basis  for  a  part  731  suitabiUty 
action.  Agencies  may  also  take  action 
under  other  authorities,  if  appropriate, 
in  appointee  cases.  Allowing  agencies  to 
use  existing  authorities,  as  appropriate, 
will  provide  them  with  more 
flexibility — i.e.,  part  315  is  a  more 
expedited  procedure,  and  part  752 
allows  actions  other  than  removal 
(although  no  debannent  actions  may  be 
included  using  these  authorities). 

A  few  commenters  opposed  OPM's 
decision  to  retain  jurisdiction  over 
falsification  cases;  they  felt  it  was 
cumbersome  and  not  necessary.  It  was 
argued  agencies  are  in  a  better  position 
to  adjudicate  falsification  cases 
involving  their  employees  than  OPM, 
since  OPM  is  removed  from  and  not 
familiar  with  the  employee.  However,  it 
is  precisely  for  this  reason  that  OPM  has 
decided  to  retain  this  authority.  OPM 
will  continue  to  adjudicate  falsification 
cases  across  agency  lines,  and  then  take 
the  appropriate  action  (removal  and 
extended  debarment  from  all 
competitive  service  positions)  when  an 
appointment  is  obtained  fraudulently. 


This  also  is  consistent  with  OPM's  role 
in  protecting  the  Merit  System  and 
reflects  the  position  that  performance  in 
a  position  obtained  through  fraud  is 
irrelevant. 

In  agreement  with  agency  comments 
that,  because  of  law  or  regulation  they 
could  not  be  delegated,  OPM  also 
retained  jurisdiction  in  "refusal  to 
furnish  testimony"  cases,  and  those 
cases  involving  30  percent  or  more 
Compensable  DisabiUty  Preference 
veterans. 

In  §  731.103(b)  agencies  are  given  the 
option  of  referring  a  case  with 
suitabiUty  issues  to  OPM  when  a 
general,  across  agency  lines  debarment 
appears  warranted,  or  adjudicating  the 
case  themselves.  OPM  will  require  that 
agencies  conduct  a  sufficient  level  of 
investigation  to  resolve  potentially 
serious  suitability  issues  and  determine 
if  OPM  debannent  is  warranted.  The 
agency  will  need  to  coordinate  with 
OPM  before  referring  any  cases.  OPM 
will  issue  additional  guidance  to 
agencies  to  show  what  issues  would 
wanant  referral,  i.e.,  support  a  general 
debarment  or  a  nexus  debarment  from 
general  classifications  of  jobs  across 
agency  lines  (e.g.,  all  law  enforcement 
positions).  OPM  adjudication  wiU  be  at 
OPM's  discretion. 

To  respond  to  concerns  about  when  a 
suitability  determination  is  needed, 
§  731.103(d)  was  added.  The  guidance  is 
consistent  with  OPM  Investigations 
Service's  Federal  Investigations  Notice 
95-1,  issued  January  19,  1995,  and 
available  from  OPM's  Investigations 
Service,  which  instructed  agencies  to 
determine  qualifications  and  whether 
the  person  was  in  reach  of  selection 
before  considering  suitability  matters. 

The  section  previously  entitled  "Due 
Process"  (§  731.203)  was  included  in 
this  section  as  paragraph  (e)  for 
clarification  of  delegated 
responsibilities. 

Some  commenters  wanted  the 
regulations  to  authorize  consideration  of 
confidential  information  when  making  a 
suitability  determination.  Clarification 
was  added  to  §  731.103(e)(3)  explaining 
the  proper  use  of  confidential 
information  in  a  suitability  decision, 
i.e.,  the  confidential  information  can  be 
used  as  lead  information  and  in 
interrogatories  if  the  identity  of  the 
source  is  not  compromised  in  any  way. 
Fairness  requires  that  only  non- 
confidential information  be  used  as  a 
basis  for  an  adverse  action. 
Additionally,  confidential  information 
cannot  normally  be  disclosed  in 
administrative  or  judicial  foriuns. 

Commenters  wanted  to  limit  the 
appeal  rights  given  to  probationary 
employees  under  part  731.  If  the  agency 


takes  an  action  under  part  731,  it  must 
follow  the  procedures  and  provide  the 
appeal  rights  stated  in  this  part.  Part 
315,  covering  probationers,  contains 
more  limited  appeal  rights  and  may  also 
be  used. 

Sections  731.104    Appointments 
Subject  to  Investigation,  and  731.105 
Jurisdiction 

Commenters  suggested  clarifying 
jurisdiction.  The  language  in  the 
previous  regulation  dealing  with 
jurisdiction  discussed  appointments 
"subject  to  investigation,"  which  was 
confusing,  and  created  problems  for 
agencies.  Commenters  felt  the  1  year 
subject  to  investigation  requirement  was 
the  time  frame  for  initiating  and 
completing  investigations.  The  1  year 
period  is  used  to  determine  jurisdiction 
(OPM  or  the  employing  agency)  and  is 
not  an  investigative  restriction.  We 
made  revisions  to  part  731  to  clarify  this 
topic,  adding  definitions  under 
§  731.101(b)  and  using  separate  sections 
to  differentiate  between  "subject  to 
investigation"  (§  731.104)  and 
"jurisdiction"  (§731.105). 

Section  731.106    Designation  of  Public 
Trust  Positions  and  Investigative 
Requirements 

Commenters,  fearing  inconsistencies 
between  agencies,  recommended 
retaining  definitions  for  risk  level 
designations.  OPM  has  done  so,  and 
will  also  issue  a  model  agencies  may 
use  to  determine  risk  in  supplemental 
guidance. 

A  commenter  recommended  adding  to 
the  definition  of  "high  risk  pubUc  trust" 
any  position  that  regularly  involves 
access  to  information  concerning  law 
enforcement,  including  criminal 
investigations.  "Access  to  sensitive  but 
unclassified  information"  and  "law 
enforcement  duties"  are  already 
included  in  the  definition;  agencies  may 
also  use  the  "other  duties  demanding  a 
high  degree  of  public  trust"  category  to 
meet  their  individual  needs. 

Some  agencies  felt  they  should  be 
given  authority  to  determine  the  level  of 
investigation  needed  for  a  particular 
position.  OPM  will  provide 
supplemental  guidance  which  will 
include  minimum  standards  for 
government-wide  consistency  but  allow 
some  flexibility  regarding  investigative 
requirements.  Agencies  will  need  to 
consider  both  the  level  of  public  trust 
and  position  sensitivity  to  ensure  the 
appropriate  level  of  investigation  is 
conducted  as  required  by  parts  731  and 
732. 

OPM's  reinvestigation  requirement  for 
public  trust  positions  wrs  eliminated 
fi-om  the  published  proposed 
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regulations.  C  lommenters  opposed  this 
removal,  believing  reinvestigations  to  be 
a  necessary  aid  valuable  tool  for  their 
use  in  ensuring  the  public  trust.  While 
0PM  finds  n(i  explicit  statutory 
authority  on  which  to  base  an  OPM 
requirement  that  agencies  conduct 
public  trust  reinvestigations,  agencies 
may  rely  on  cjther  appropriate  authority 
to  require  thai  certain  positions  be 
subject  to  peiiodic  reinvestigations.  We 
reference  some  other  authorities  in  this 
section.  Agei^ies  may  also  promulgate 
their  own  regulations  to  require 
reinvestigations  for  certain  public  trust 
positions  if  they  have  no  other  existing 
authority. 

Commentets  requested  clarification 
regarding  reinvestigation  requirements 
when  a  persoh  moves  from  a  lower  to 
higher  risk  p(^sition.  This  was  done  in 
§  731.106(e) 

Section  731.ipi     Standard 

Proposed  regulation  had  added  "other 
appropriate  actions"  as  being  possible, 
in  addition  tc)  removals,  in  suitability 
cases.  One  a^ncy  wanted  "other 
appropriate  actions"  identified.  OPM 
decided  to  remove  this  wording.  OPM 
will  be  making  debarment  and  removal 
decisions  onl^,  and  if  agencies  want  to 
take  other  actjtons,  such  as  a  suspension, 
there  are  other  authorities  they  can  use 
when  appropriate  (i.e.,  part  752). 

The  phrasej  "protect  the  integrity 
•  *  *  of  the  service"  was  added.  This 
clarifies  that  fn  important  facet  of  the 
suitability  standard  is  the  integrity  of 
the  Merit  System  and  fair  and  open 
competition  lor  positions. 

A  conunenjer  felt  §  731.201  requires 
an  adverse  suitability  determination  on 
every  unsuccessful  candidate  and  asked 
if  "federal  en^ployment"  was  used  in 
the  narrow  oi(  broadest  sense.  We  added 
clarifying  an4  Umiting  language  to 
subpart  A,  p^icularly  at  §  731.103(d), 
to  address  this  concern.  The  "Delegation 
Examining  Operations  Handbook"  Usts 
a  number  of  reasons  an  eligible  may  be 
eliminated  from  consideration. 
Suitability  is  Ipnly  one  of  these  reasons. 
The  HandbooK  also  recommends 
suitability  retiew  be  done  in  the  hiring 
phase.  OPM  ViH  be  issuing  further 
clarification  aegarding  the  suitability 
adjudication  srocess  in  supplemental 
guidance. 

Section  731.202    Criteria 

Language  vfas  deleted  frt)m  the 
general  criteria  of  §  731.202(a)  and  from 
the  suitabihty  factors  in  §  731.202(b)(1) 
and  (2).  NexiJs  language  is  contained  in 
§731.201.      I 

Language  was  retiuned  to  §  731.202(c) 
to  give  an  adjudicative  agency 


discretion  as  to  when  to  apply  the 
additional  considerations. 

A  commenter  felt  the  additional 
consideration  "circimistances 
surrounding  the  conduct"  covers  the 
consideration  of  "societal  conditions" 
which  could  then  be  removed.  This  was 
not  changed  because  the  factors  address 
two  separate  areas  of  consideration  that 
could  impact  the  final  decision.  Our 
supplemental  guidance  will  elaborate 
on  all  the  additional  considerations. 

Section  73 1 .  203    Actions  by  OPM  and 
Other  Agencies 

§  731.203(a)  was  revised  to  eliminate 
confusion  over  "subject  to 
investigation"  language  and  to  be 
consistent  with  other  similar  revisions. 

OPM's  authority  to  cancel 
reinstatement  eligibility  was  added  in 
§  731.203(b)  to  ensure  OPM's  authority 
to  do  so  is  clear  and  contained  in 
regulation  and  to  further  distinguish 
available  OPM  actions  from  agency 
actions. 

Wording  was  added  to  §  731.203(c)  so 
agencies  will  understand  they  may  use 
other  authorities  in  lieu  of  an  action 
under  part  731. 

We  will  clarify,  in  supplemental 
guidance,  the  procedures  an  agency 
should  follow  when  releasing  a  copy  of 
the  "materials  relied  upon"  referred  to 
in  §  731.203(e)  when  the  action  is  based 
on  an  OPM  investigation. 

Section  731 .204    Debarment  by  OPM 

OPM  has  revised  the  regulations  and 
delegated  authority  to  agencies  for 
limited  debarments.  This  section 
distinguishes  OPM's  debarment 
authority  and  procedures  from  those 
delegated  to  agencies,  which  are 
addressed  in  §  731.205. 

Section  731.204(b)  was  revised  to 
reflect  OPM's  authority  to  take  a 
subsequent  debarment  action  after 
expiration  of  a  prior  period  of 
debarment,  but  eliminates  the 
requirement  that  OPM  redetermine 
every  debarred  individual's  suitability. 
This  change  also  takes  into 
consideration  that,  with  delegated 
applicant  suitability  authority,  agencies 
can  adjudicate  applicant  cases  when 
they  have  been  previously  debarred  by 
OPM  and  the  debarment  has  expired. 
The  agency  may  favorably  adjudicate  at 
that  point,  refer  for  OPM  review,  or  take 
their  own  debarment  action.  Unless  new 
issues  are  present,  a  new  general 
debarment  action  by  OPM  would 
normally  not  be  warranted.  The  agency 
will  be  alerted  to  prior  OPM  debannents 
if  reported  by  the  subject  on  the  OF  306 
and/or  SF  85P/86,  or  during  the 
agency's  Suitability/ Security 
Investigations  Index  (SU)  check,  and 


may  use  its  delegated  suitability 
authority  to  determine  if  the  person  is 
suitable  for  the  specific  position  sought. 

Section  731.205    Debarment  by 
Agencies 

Since  agencies  would  be  making 
agency  nexus  adverse  suitability 
decisions,  OPM  also  delegates  to  them 
authority  to  take  a  limited  debarment 
action,  for  a  period  not  to  exceed  one 
year,  and  only  for  positions  within  that 
agency.  This  will  prevent  a  person 
found  unsuitable  by  an  agency  from 
immediately  refiling  an  application  for 
the  same  or  other  positions  in  the 
agency  and  ensure  the  agency  does  not 
have  to  make  multiple  suitability 
determinations  in  connection  with  the 
same  individual. 

Since  agency  debarment  authority  is 
limited  to  applicants  or  appointees 
under  part  731,  the  lack  of  agency 
authority  to  debar  employees  should 
prompt  agencies  to  request 
investigations  and  adjudicate  on  a  more 
timely  basis  when  a  person  is  first 
appointed.  Also,  if  an  employee  is 
removed  by  an  agency  under  part  752 
and  reapplies  for  a  position  in  the 
agency,  OPM  or  the  agency  may 
adjudicate  suitability  under  part  731  as 
a  separate  action. 

The  agency  will  be  responsible  for 
taking  appropriate  action  if  it 
determines  a  person  has  applied  or  been 
appointed  while  under  agency 
debarment.  "Appropriate  actions"  could 
include  rating  additional  apphcations 
ineligible,  removing  an  appointee,  or 
referring  the  matter  to  OPM  for  general 
debarment. 

Section  731.302    Notice  of  Proposed 
Action 

A  commenter  said  the  notice  fails  to 
advise  the  individual  of  his 
constitutional  right  to  representation. 
The  regulation  does  not  prevent  an 
individual  from  retaining  counsel  to 
assist  in  preparing  a  response  to  a 
proposed  action  if  so  desired,  and 
specifically  mentions  representation  in 
§  731.303.  Also,  if  a  person  appeals  a 
suitability  determination  to  MSPB,  5 
CFR  1201.31  states  the  appellant  may  be 
represented  in  any  matter  related  to  the 
appeal. 

Commenters  questioned  the  efficiency 
of  the  requirement  that  the  notice  of 
proposed  action  be  mailed  to  both  the 
duty  station  and  last  known  address.  We 
have  changed  the  wording  to  allow 
OPM  or  the  agency  to  decide  the  most 
effective  and  efficient  method  of 
delivery,  to  include  mailings  to  both 
locations,  if  necessary,  to  ensure  a 
timely  delivery. 
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Section  731.302(c)  was  added  to  show 
a  requirement  specific  to  0PM. 

Section  731.303    Answer 

Because  only  0PM  will  be 
adjudicating  employee  cases  under  part 
731  procedures  (where  an  opportunity 
for  an  oral  response  is  provided),  we 
removed  reference  to  the  agency. 

Section  731.304     Decision 

Commenters  questioned  the  need  to 
retain  an  appointee  or  employee  30  days 
after  0PM  directs  removal.  We  have 
eliminated  this  requirement.  We  now 
require  that  the  agency  effect  OPM's 
directed  removal  action  within  5  work 
days  of  receipt  of  our  decision  to  allow 
agencies  time  to  process  the  removal 
action. 

Section  731.401     Appeal  to  the  Merit 
Systems  Protection  Board 

A  provision  was  added  regarding 
MSPB  modification  of  debarments.  In 
cases  where  the  MSPB  does  not  sustain 
all  the  reasons  for  an  0PM  or  agency 
debarment  action  and,  as  a  result, 
determines  the  length  of  debarment  may 
be  inappropriate,  the  case  would  be 
returned  to  OPM  or  the  agency  to 
determine  the  debarment  length 
warranted  for  the  issues  sustained. 

A  commenter  felt  the  agency  option  to 
either  retain  in  a  pay  status  pending 
appeal  of  an  OPM  directed  removal,  or 
remove,  would  be  based  on  the  level  of 
agency  support  an  appointee  or 
employee  enjoys,  thereby  creating  two 
disparate  classes.  This  concern  is 
eliminated  by  our  revision  to  §  731.304. 

Reference  to  an  OPM  directed 
suspension  was  inappropriate  here,  and 
deleted,  as  discussed  previously. 

E.0. 12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

I  certify  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  affects  only  Federal 
applicants,  employees  and  agencies. 

List  of  Subjects  in  5  CFR  Part  731 

Administrative  practice  and 
procedure,  Government  employees. 

Office  of  Personnel  Management. 
Janice  R.  Lachance, 

Director. 

Accordingly,  the  Office  of  Personnel 
Management  proposes  to  amend  5  CFR 
part  731  as  follows: 

Part  731  is  revised  to  read  as  follows: 


PART  731— SUITABILITY 
Subpart  A— Scope 

Cat 

731.101  Purpose. 

731.102  Implementation. 

731.103  Delegation  to  agencies. 

731.104  Appointments  subject  to 
investigation. 

731.105  jurisdiction. 

731.106  Designation  of  public  trust 
positions  and  investigative  requirements. 

Subpart  B — Suitability  Determinations 

731.201  Standard. 

731.202  Criteria. 

73 1 .  203    Actions  by  OPM  and  other 
agencies. 

731.204  Debarment  by  OPM. 

731.205  Debarment  by  agencies. 

Subpart  C — Suitability  Action  Procedures 

731.301  Scope. 

731.302  Notice  of  proposed  action. 

731.303  Answer. 

731.304  Decision. 

Subpart  D — Appeal  to  the  Merit  Systems 
Protection  Board 

731.401     Appeal  to  the  Merit  Systems 
Protection  Board. 

Subpart  E — Savings  Provision 

731.501     Savings  provision. 

Authority:  5  U.S.C.  1302,  3301,  7301,7701; 
E.O.  10577,  3  CFR  1954-1958  Comp.,  p.  218; 
E.O.  12731.  3  CFR.  1990  Comp..  p.  306..  5 
CFR,  part  5. 

Subpart  A — Scope 

§731.101    Purpose. 

(a)  The  purpose  of  this  part  is  to 
establish  criteria  and  procedures  for 
making  determinations  of  suitability  for 
employment  in  positions  in  the 
competitive  service  and  for  career 
appointment  in  the  Senior  Executive 
Service  (hereinafter  in  this  part, 
"competitive  service")  pursuant  to  5 
U.S.C.  3301  and  E.O.  10577  (3  CFR, 
1954-1958  Comp.,  p.  218).  Section  3301 
of  title  5,  United  States  Code,  directs 
consideration  of  "age,  health,  character, 
knowledge,  and  ability  for  the 
employment  sought."  E.O.  10577  directs 
OPM  to  examine  "suitability"  for 
competitive  Federal  employment.  This 
part  concerns  only  determinations  of 
"suitability"  based  on  an  individual's 
character  or  conduct  that  may  impact 
the  integrity  or  efficiency  of  the  service. 
Determinations  made  under  this  part  are 
distinct  from  determinations  of 
eligibility  for  assignment  to,  or  retention 
in,  sensitive  national  security  positions 
made  under  E.O.  10450  (3  CFR,  1949- 
1953  Comp.,  p.  936),  E.O.  12968  or 
similar  authorities. 

(b)  Definitions.  In  this  part: 
Applicant.  A  person  being  considered 

for  employment. 


Appointee.  A  person  who  has  entered 
on  duty  and  is  in  the  first  year  of  a 
subject  to  investigation  appointment  (as 
defined  in  §731.104). 

Employee.  A  person  who  has 
completed  the  first  year  of  a  subject  to 
investigation  appointment. 

Material,  intentional  false  statement 
is  one  that  is  capable  of  influencing,  or 
has  a  natural  tendency  to  affect,  an 
official  decision.  The  test  for  materiality 
thus  does  not  rest  on  whether  an  agency 
actually  relied  on  the  false  statement. 

§731.102    Implementation. 

(a)  An  investigation  conducted  for  the 
purpose  of  determining  suitability 
under  this  part  may  not  be  used  for  any 
other  purpose  except  as  provided  in  a 
Privacy  Act  system  of  records  notice 
published  by  the  agency  conducting  the 
investigation. 

(b)  Under  OMB  Circular  No.  A-130 
Revised,  issued  February  8,  1996,  the 
Director  of  OPM  is  to  establish 
personnel  security  policies  for  Federal 
personnel  associated  with  the  design, 
operation,  or  use  of  Federal  automated 
information  systems.  Agencies  are  to 
implement  and  maintain  a  program  to 
ensure  that  adequate  security  is 
provided  for  all  automated  information 
systems.  Agency  programs  should  be 
consistent  with  government-wide 
policies  and  procedures  issued  by  OPM. 
The  Computer  Security  Act  of  1987 
(Pub.  L.  100-235)  provides  additional 
requirements  for  Federal  automated 
information  systems. 

(c)  Policies,  procedures,  criteria,  and 
guidance  for  the  implementation  of  this 
part  shall  be  set  forth  in  issuances  of  the 
OPM.  Agencies  exercising  authority 
under  this  part  by  delegation  from  OPM 
shall  conform  to  such  policies, 
procedures,  criteria,  and  guidance. 
Failure  to  do  so  may  result  in  revocation 
by  OPM  of  an  agency's  delegation  to 
adjudicate  suitability  under  this  part. 

§731.103    Delegation  to  agencies. 

(a)  OPM  delegates  to  the  heads  of 
agencies  limited  authority  for 
adjudicating  suitability  in  cases 
involving  applicants  for  and  appointees 
to  competitive  service  positions  in  the 
agency  (including  limited,  agency- 
specific  debarment  authority  under 
§  731.205).  OPM  retains  jurisdiction  in 
all  competitive  service  cases  involving 
evidence  of  material,  intentional  false 
statement  or  deception  or  fraud  in 
examination  or  appointment.  Agencies 
must  refer  these  cases  to  OPM  for 
adjudication,  or  contact  OPM  for  prior 
approval  if  the  agency  wants  to  take 
action  under  its  own  authority  (5  CFR 
part  315  or  5  CFR  part  7j2).  Also,  this 
delegation  does  not  include  cases 
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involving  ref  isal  to  furnish  testimony  as 
required  by  §  5.4  of  this  chapter,  or 
passover  req4ests  involving  preference 
eligibles  whoi  are  30  percent  or  more 
compensably  disabled  which  must  be 
referred  to  Of  M  for  adjudication,  as 
provided  under  Pub.  L.  95—454. 

Cb)  Any  adjudication  by  an  agency 
acting  under  delegated  authority  from 
OPM  v\rhich  indicates  that  a  general, 
across  agenc]|  lines  debarment  by  OPM 
under  §  731.a04(a)  may  be  an 
appropriate  action  should  be  referred  to 
OPM  for  debarment  consideration  if  not 
favorably  adjudicated  by  the  agency. 
Referral  shou|d  be  made  prior  to  any 
proposed  action,  but  after  sufficient 
resolution  of  the  suitajsility  issue(s) 
through  subj«  ct  contact  or  investigation 
to  determine  if  a  general  debarment 
period  appears  warranted. 

(c)  Agendas  exercising  authority 
under  this  pah  by  delegation  from  OPM 
must  show  by  policies  and  records  that 
reasonable  methods  are  used  to  ensure 
adherence  to  regulations,  standards,  and 
quality  contr<»l  procedures  established 
by  OPM.        ! 

(d)  Before  ihaking  any  appUcant 
suitability  determination,  the  agency 
should  first  efisure  the  applicant  is 
eligible  for  the  position,  among  the  best 
quahfied,  and/or  within  reach  of 
selection.  Because  suitability  issues  may 
not  be  disclosed  until  late  in  the 
application/appointment  process,  only 
the  best  qualaied  should  require  a 
suitability  determination,  with 
appropriate  pirocedures  followed  and 
appeal  rights  provided,  if  suitability 
issues  would jform  the  only  basis  for 
elimination  from  further  consideration. 

(e)  When  an  agency,  exercising 
authority  unqer  this  part  by  delegation 
from  OPM,  iqakes  an  adjudicative 
decision  und^r  this  part,  or  changes  a 
tentative  favcrable  placement  decision 
to  an  unfavorable  decision,  based  on  an 
OPM  report  of  investigation  or  upon  an 
investigation  jconducted  pursuant  to 
OPM-delegattd  authority,  the  agency 
should:  I 

(1)  Insure  t|iat  the  records  used  in 
making  the  decision  are  accurate, 
relevant,  timely,  and  complete  to  the 
extent  reasonably  necessary  to  ensure 
individual  in  any 


fairness  to  th 
determinatio 

(2)  Insure 
administrati 
provided  by 
part,  and  Ctt'' 
been  observe 

(3)  Consid 
in  reaching  i 


lat  all  appUcable 

procedural  requirements 
iw.  the  regulations  in  this 

pohcy  guidance  have 

all  available  information 
final  decision,  except 


information  fUmished  by  a  non- 


corroborated 


:onfidential  source. 


Information  f  imished  by  a  non- 


corroborated 


confidential  source  can 


only  be  used  for  hmited  purposes,  such 
as  lead  information  or  in  interrogatories 
to  a  subject  if  the  identity  of  the  source 
is  not  compromised  in  any  way.  An 
adverse  suitability  decision  may  not  be 
based  on  such  information;  and 

(4)  Keep  any  record  of  the  agency 
action  as  required  by  OPM  in  its 
supplemental  guidance. 

(f)  Paragraph  (a)  of  this  section 
notwithstanding,  OPM  may  exercise  its 
jurisdiction  under  this  part  in  any  case 
when  it,  in  its  discretion,  deems 
necessary. 

(g)  Any  applicant  or  appointee  who  is 
foimd  unsuitable  by  any  agency  acting 
under  delegated  authority  from  OPM 
under  this  part  may  appeal  the  adverse 
suitability  decision  to  the  Merit  Systems 
Protection  Board  under  the  Board's 
regulations. 

§  731.104    Appointments  subject  to 
investigation. 

(a)  In  order  to  establish  an  appointee's 
suitability  for  employment  in  the 
competitive  service,  every  appointment 
to  a  position  in  the  competitive  service 
is  subject  to  investigation  by  OPM,  or  an 
agency  conducting  investigation  under 
delegated  authority  from  OPM,  except: 

(1)  Promotions; 

(2)  Demotions; 

(3)  Reassignment; 

(4)  Conversion  from  career- 
conditional  to  career  tenure; 

(5)  Appointment,  or  conversion  to  an 
appointment,  involving  an  employee  of 
an  agency  who  has  been  serving 
continuously  with  that  agency  for  at 
least  1  year  in  one  or  more  positions 
under  an  appointment  subject  to 
investigation;  and 

(6)  Transfer,  provided  the  individual 
has  served  continuously  for  at  least  1 
year  in  a  position  subject  to 
investigation. 

(b)  Appointments  are  subject  to 
investigation  to  continue  OPM's  (or  a 
delegated  agency's)  jurisdiction  to 
investigate  the  suitability  of  an 
applicant  after  appointment,  and  to 
authorize  OPM  or  an  agency  acting 
imder  delegated  authority  to  require 
removal  when  it  finds  thaappointee 
unsuitable  for  Federal  employment.  The 
subject  to  investigation  condition  may 
not  be  construed  as  requiring  an 
employee  to  serve  a  new  probationary  or 
trial  period  or  as  extending  the 
probationary  or  trial  period  of  an 
employee. 

§731.105    Jurisdiction. 

(a)  DPM  may  take  a  suitability  action 
under  this  part  against  an  appUcant  or 
appointee  based  on  any  of  the  criteria  of 
§731.202; 

(b)  An  agency,  exercising  delegated 
authority,  may  take  a  suitability  action 


\ 


under  this  part  against  an  applicant  or 
appointee  based  on  the  criteria  of 
§  731.202  subject  to  the  agency 
limitations  prescribed  in  §  731.103; 

(c)  OPM  may  take  a  suitability  action 
under  this  part  against  an  employee 
only  in  cases  involving  material, 
intentional  false  statement  or  deception 
or  fraud  in  examination  or  appointment, 
or  refusal  to  furnish  testimony  as 
required  by  §  5.4  of  this  chapter,  or 
statutory  or  regulatory  bar. 

(d)  An  agency  may  not  take  a 
suitability  action  against  an  employee 
under  this  part;  rather,  it  may  take  a 
suitabiUty  action  against  an  employee  to 
promote  the  efficiency  of  the  service 
imder  the  authority  and  following  the 
procedures  of  part  752  of  this  chapter. 

§731.106    Designation  of  public  trust 
positions  and  investigative  requirements. 

(a)  Risk  designation.  Agency  heads 
shall  designate  every  competitive 
service  position  within  the  agency  at  a 
high,  moderate,  or  low  risk  level  as 
determined  by  the  position's  potential 
for  adverse  impact  to  the  efficiency  and 
integrity  of  the  service.  OPM  will 
provide  an  example  of  a  risk  designation 
system  for  agency  use  in  supplemental 
guidance. 

(b)  Public  trust  positions.  Positions  at 
the  high  or  moderate  risk  levels  would 
normally  be  designated  as  "Public 
Trust"  positions.  Such  positions  would 
involve  policy  making,  major  program 
responsibility,  public  safety  and  health, 
law  enforcement  duties,  fiduciary 
responsibilities,  or  other  duties 
demanding  a  significant  degree  of 
public  trust;  and  positions  involving 
access  to  or  operation  or  control  of 
sensitive  but  imclassified  information  or 
financial  records,  with  a  significant  risk 
for  causing  damage  or  realizing  personal 
gain. 

(c)  Investigative  requirements.  Persons 
receiving  an  appointment  made  subject 
to  investigation  under  this  part  shall 
undergo  a  background  investigation. 
Minimum  investigative  requirements 
correlating  to  risk  levels  will  be 
established  in  supplemental  guidance 
provided  by  OPM.  Investigations  must 
be  initiated  before  appointment  or,  at 
most,  within  14  calendar  days  of 
placement  in  the  position. 

(d)  Suitability  reinvestigations. 
Agencies,  relying  on  authorities  such  as 
the  Computer  Security  Act  of  1987  and 
OMB  Circular  No.  A-130  Revised 
(issued  February  8, 1996),  may  require 
incumbents  of  certain  public  trust 
positions  to  undergo  periodic 
reinvestigations.  The  appropriate  level 
of  any  reinvestigation  will  be 
determined  by  the  agency,  but  may  be 
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based  on  supplemental  guidance 
provided  by  OPM. 

(e)  Risk  level  changes.  If  the  risk  level 
of  the  position  itself  is  changed  (e.g.,  the 
individual  moves  from  a  low  risk  to  a 
moderate  or  high  risk  position)  the 
incumbent  may  remain  in  the  position, 
but  any  upgrade  reinvestigation 
required  by  the  agency  for  the  new  risk 
level  should  be  initiated  within  14 
calendar  days  after  the  new  designation 
is  final. 

Subpart  B — Suitat>ility  Determinations 

§731.201    Standard. 

Subject  to  subpart  A  of  this  part,  an 
applicant,  appointee,  or  employee  may 
be  denied  Federal  employment  or 
removed  from  a  position  only  when  the 
action  will  protect  the  integrity  or 
promote  the  efficiency  of  the  service. 

§731.202    Criteria. 

(a)  General.  In  determining  whether 
its  action  will  protect  the  integrity  or 
promote  the  efficiency  of  the  service, 
OPM,  or  an  agency  to  which  OPM  has 
delegated  authority,  shall  make  its 
determination  on  the  basis  of  the 
specific  factors  which  follow,  with 
appropriate  consideration  given  to  the 
additional  considerations  outlined  in 
paragraph  (c)  of  this  section. 

(b)  Specific  factors.  When  making  a 
determination  imder  paragraph  (a)  of 
this  section,  the  following  reasons  may 
be  considered  a  basis  for  finding  an 
individual  unsuitable: 

(1)  Misconduct  or  negUgence  in 
employment; 

(2)  Criminal  or  dishonest  conduct; 

(3)  Material,  intentional  false 
statement  or  deception  or  fraud  in 
examination  or  appointment; 

(4)  Refusal  to  furnish  testimony  as 
required  by  §  5.4  of  this  chapter; 

(5)  Alcohol  abuse  of  a  natiu«  and 
duration  which  suggests  that  the 
applicant  or  appointee  would  be 
prevented  from  performing  the  duties  of 
the  position  in  question,  or  would 
constitute  a  direct  threat  to  the  property 
or  safety  of  others; 

(6)  Illegal  use  of  narcotics,  drugs,  or 
other  controlled  substances,  without 
evidence  of  substantial  rehabilitation; 

(7)  Knowing  and  willful  engagement 
in  acts  or  activities  designed  to 
overthrow  the  U.S.  Government  by 
force; 

(8)  Any  statutopy  or  regulatory  bar 
which  prevents  the  lawful  employment 
of  the  person  involved  in  the  position  in 
question. 

(c)  Additional  considerations.  In 
making  a  determination  under 
paragraphs  (a)  and  (b)  of  this  section, 
OPM  and  agencies  shall  consider  the 


following  additional  considerations  to 
the  extent  they  deem  them  pertinent  to 
the  individual  case: 

(1)  The  nature  of  the  position  for 
which  the  person  is  applying  or  in 
which  the  person  is  employed; 

(2)  The  nature  and  seriousness  of  the 
conduct; 

(3)  The  circumstances  surrounding 
the  conduct; 

(4)  The  recency  of  the  conduct; 

(5)  The  age  of  the  person  involved  at 
the  time  of  the  conduct; 

(6)  Contributing  societal  conditions; 
and 

(7)  The  absence  or  presence  of 
rehabilitation  or  efforts  toward 
rehabilitation. 

§731.203    Actions  by  OPM  and  other 
agencies. 

(a)  An  applicant  may  be  denied 
employment  or  an  appointee  may  be 
removed  when  OPM  or  an  agency 
exercising  delegated  authority  under 
this  part  finds  that  the  applicant  or 
appointee  is  unsuitable  for  the  reasons 
cited  in  §  731.202  subject  to  the  agency 
limitations  of  §  731.103(a). 

(b)  OPM  may  require  that  an 
employee  be  removed  on  the  basis  of  a 
material,  intentional  false  statement,  or 
deception  or  fraud  in  examination  or 
appointment;  or  refusal  to  furnish 
testimony;  or  a  statutory  or  regulatory 
bar.  OPM  may  also  cancel  any 
reinstatement  eligibility  obtained  as  a 
result  of  false  statement,  deception  or 
fraud  in  the  examination  or 
appointment  process. 

(c)  An  action  to  remove  an  appointee 
or  employee  for  suitability  reasons 
under  this  part  is  not  an  action  under 
parts  752  or  315  of  this  chapter,  but 
agencies  may  use  their  authority  under 
and  follow  the  procedures  of  parts  752 
or  315,  as  appropriate,  in  lieu  of  taking 
the  action  under  this  part  731. 

(d)  When  OPM  instructs  an  agency  to 
remove  an  appointee  or  employee  under 
this  part,  it  shall  notify  the  agency  and 
the  appointee  or  employee  of  its 
decision  in  writing. 

(e)  Before  OPM,  or  any  agency  having 
delegated  authority  from  OPM  under 
this  part,  shall  take  a  final  suitability 
action  against  an  applicant,  appointee, 
or  employee  under  this  part,  the  person 
against  whom  the  action  is  proposed 
shall  be  given  notice  of  the  proposed 
action  (including  the  availability  for 
review,  upon  request,  of  the  materials 
relied  upon),  an  opportunity  to  respond, 
notice  of  the  final  decision  on  the 
action,  and  notice  of  rights  of  appeals. 

(f)  Agencies  are  required  to  report  to 
OPM  all  unfavorable  adjudicative 
actions  taken  under  this  part,  and  all 
actions  based  on  an  OPM  investigation. 


§731.204    Debamtent  by  OPM. 

(a)  When  OPM  finds  a  pwrson 
unsuitable  for  any  reason  listed  in 

§  731.202,  OPM,  in  its  discretion,  may 
deny  that  person  examination  for,  and 
appointment  to,  a  competitive  service 
position  for  a  period  of  not  more  than 
3  years  from  the  date  of  determination 
of  unsuitabihty. 

(b)  On  expiration  of  a  period  of 
debarment,  OPM  or  an  agency  may 
redetermine  a  person's  suitability  for 
appointment  in  accordance  with  the 
procedures  of  this  part. 

(c)  OPM,  in  its  sole  discretion, 
determines  the  diu'ation  of  any  period  of 
debarment  imposed  under  this  section. 

§  731 .205    DatMrment  by  agencies. 

(a)  Subject  to  the  provisions  of 

§  731.103,  when  an  agency  finds  an 
applicant  or  appointee  unsuitable  for 
reasons  listed  in  §  731.202,  the  agency 
may  deny  that  person  examination  for, 
and  appointment  to,  all,  or  specific, 
competitive  service  positions  within  the 
agency  for  a  period  of  not  more  than  1 
year  from  the  date  of  determination  of 
unsuitabihty. 

(b)  On  expiration  of  a  period  of 
agency  debarment,  the  agency  may 
redetermine  a  person's  suitability  for 
appointment  by  the  agency,  in 
accordance  with  the  procedures  of  this 
part. 

(c)  The  agency  is  responsible  for 
enforcing  the  period  of  debarment  and 
taking  appropriate  action  should  the 
individual  apply  or  be  inappropriately 
appointed  during  the  debarment  period. 
This  does  not  Umit  OPM's  ability  to 
exercise  jurisdiction  and  take  an  action 
if  it  deems  appropriate. 

(d)  The  agency,  in  its  sole  discretion, 
determines  the  duration  of  any  period  of 
debarment  imposed  under  this  section. 

Subpart  C— Suitability  Action 
Procedures 

§731.301    Scope.— 

(a)  Coverage.  This  subpart  sets  forth 
the  procedures  to  be  followed  when 
OPM  or  an  agency  having  delegated 
authority  from  OPM,  acting  under 
authority  of  this  part,  proposes  to  take 
or  to  instruct  an  agency  to  take,  a  final 
suitability  ineligibility  action,  including 
removal,  against  an  applicant,  appointee 
or  employee  in  the  competitive  service. 

(b)  Definition.  In  this  subpart,  days 
means  calendar  days. 

§  731 .302    Notice  of  proposed  action. 

(a)  OPM  or  the  agency  having 
delegated  authority  from  OPM  under 
this  part  shall  notify  the  applicant, 
appointee,  or  employee  (hereinafter,  the 
"respondent")  in  writing  of  the 
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proposed  actio  i  and  of  the  charges 
against  the  resjiondent.  The  notice  shall 
state  the  reasor  s,  specifically  and  in 
detail,  for  the  proposed  action.  The 
notice  shall  als  3  state  that  the 
respondent  has  the  right  to  answer  this 
notice  in  writir  g.  If  the  respondent  is  an 
employee,  the  notice  shall  further  state 
that  the  emplo]  ee  may  also  make  an 
oral  answer,  as  specified  in  §  731.303(a). 
The  notice  shal  1  further  inform  the 
respondent  of  t  le  time  limits  for 
response  as  we  1  as  the  address  to  which 
such  response  >  hould  be  made. 

(b)  The  notice  of  proposed  action 
shall  be  served  upon  the  respondent  by 
being  mailed  oi  hand  delivered  to  the 
respondent's  last  known  residence,  and/ 
or  duty  station,  no  less  than  30  days 
prior  to  the  effective  date  of  the 
proposed  actioi  i.  If  the  respondent  is 
employed  in  th  j  competitive  service  on 
the  date  the  nolice  is  served,  the 
respondent  sha  .1  be  entitled  to  be 
retained  in  a  pa  y  status  during  the 
notice  period. 

(c)  In  an  OPN I  action.  0PM  shall  send 
a  copy  of  this  notice  to  any  employing 
agency  that  is  ii  ivolved. 

$731,303    AnsmBr. 

(a)  Respondeit's  answer.  A 
respondent  ma; '  answer  the  charges  in 
writing  and  furjiish  dociunentation  and/ 

Support  of  the  response, 
fho  is  an  employee  may 
lly.  The  respondent  may 
3y  a  representative  of  the 
ioice,  and  such 
lall  be  designated  in 
Jmely,  a  written  answer 
shall  be  made  r^o  more  than  30  days 
after  the  date  ot  the  notice  of  proposed 
action.  In  the  event  an  employee 
requests  to  malqe  an  oral  answer,  the 
request  must  bq  made  within  this  30  day 
time  frame,  ant^  OPM  shall  determine 
the  time  and  pi  tee  thereof,  and  shall 
consider  any  ar  swer  the  respondent 
makes  in  reaching  a  decision. 

(b)  Agency's  answer.  In  actions 
proposed  by  OI'M,  the  agency  may  also 
answer  the  noti:;e  of  proposed  action. 
The  time  limit  lor  filing  an  answer  is  30 
days  from  the  djate  of  the  notice.  OPM 
shall  consider  any  answer  the  agency 
makes  in  reachi  ng  a  decision. 


or  affidavits  in 
A  respondent 
also  answer  on 
be  represented 
respondent's  cl 
representative 
writing.  To  be 


$731,304    Deciaton 

The  decision 
dated,  and  inform 
reasons  for  the 
directed  remov^ 
shall  remove 
from  the  rolls 
receipt  of  OPM 
removals  taken 
part  should  be 
days  of  their 


thie 
Mi 


final 


shall  be  in  writing, 

the  respondent  of  the 
iecision.  In  an  OPM 
.  the  employing  agency 
appointee  or  employee 
ithin  5  work  days  of 

final  decision; 
by  an  agency  under  this 
f  ffected  within  5  work 
decision  to  remove. 


The  respondent  shall  also  be  informed 
that  £m  adverse  decision  can  be 
appealed  in  accordance  with  subpart  D 
of  this  part.  In  OPM  actions,  OPM  shall 
also  notify  the  respondent's  employing 
agency  of  its  decision. 

Subpart  D — Appeal  to  the  Merit 
Systems  Protection  Board 

§  731 .401    Appeal  to  the  Merit  Systems 
Protection  Board. 

(a)  Appeal  to  the  Merit  Systems 
Protection  Board.  An  individual  who 
has  been  found  unsuitable  for 
employment  may  appeal  the  decision  to 
the  Merit  Systems  Protection  Board  (the 
Board).  However,  the  Board  may  not 
modify  a  debarment  period.  If  the  Board 
finds  that  fewer  than  all  of  the  charges 
are  supported  by  a  preponderance  of  the 
evidence,  and  affirms  the  determination 
of  unsuitability,  it  shall  remand  the  case 
to  OPM  or  the  agency  to  determine 
whether  the  debarment  period  is  still 
appropriate  based  on  the  sustained 
charges.  This  subsequent  determination 
by  OPM  or  the  agency  shall  be  final 
without  any  further  appeal  to  the  Board. 

(b)  Appeal  procedures.  The 
procedures  for  filing  an  appeal  with  the 
Board  are  found  at  part  1201  of  Chapter 
II  of  this  chapter. 

Subpart  E — Savings  Provision 

§  731 .501    Savings  provision. 

No  provision  of  the  regulations  in  this 
part  shall  be  applied  in  such  a  way  as 
to  affect  any  administrative  proceeding 
pending  on  (THE  EFFECTIVE  DATE  OF 
THE  FINAL  RULE).  An  administrative 
proceeding  is  deemed  to  be  pending 
from  the  date  of  the  "notice  of  proposed 
action"  described  in  §  731.302. 

(FR  Doc.  99-1958  Filed  1-27-99;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  47 

[Docket  Number  FV98-358] 

Amendments  to  Rules  of  Practice 
Under  the  Perishable  Agricultural 
Commodities  Act  (PACA) 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of 
Agriculture  (USDA)  is  proposing  to 
amend  the  Rules  of  Practice  under  the 
Perishable  Agricultural  Commodities 
Act  (other  than  formal  disciplinary 


proceedings).  In  addition  to  bringing 
several  sections  of  the  Rules  of  Practice 
into  compliance  with  the  PACA 
Amendments  of  1995,  USDA  is 
proposing  numerous  additional  changes 
in  an  effort  to  enhance  customer  service. 
DATES:  Comments  must  be  received  by 
March  1, 1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  to  Charles  W.  Parrott, 
Assistant  Chief,  PACA  Branch,  Fruit 
and  Vegetable  Division,  AMS,  USDA, 
Room  2095-So.  Bldg.,  P.O.  Box  96456, 
Washington,  DC  20090-6456.  Email— 

charles w parrott@usda.gov.  All 

comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  in  the  Federal  Register  euid 
will  be  made  available  for  public 
inspection  in  the  PACA  Branch  during 
regular  business  hours  and  posted  on 
the  internet  at  www.ams.usda.gov/fv/ 
paca.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  W.  Parrott,  Assistant  Chief, 
PACA  Branch,  Room  2095-So.  Bldg., 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  Washington,  D.C.  20250,  Phone 
(202)  720-4180. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Perishable  Agricultural 
Commodities  Act  (PACA  or  Act) 
establishes  a  code  of  fair  trading 
practices  for  the  marketing  of  fresh  and 
frozen  froiits  and  vegetables  in  interstate 
and  foreign  commerce.  The  Act  requires 
that  parties  fulfill  their  contractual 
obligations,  and  provides  a  forum  where 
firms  that  buy  and  sell  fruits  and 
vegetables  can  settle  commercial 
disputes  outside  of  the  civil  court 
system.  Under  the  PACA,  these 
disputes,  or  reparation  complaints,  are 
handled  first  on  an  informal  basis  in  an 
attempt  to  achieve  an  amicable 
settlement  between  the  disputing 
parties.  About  75  percent  of  all 
reparation  complaints  are  resolved 
informally,  generally  within  eight 
weeks.  However,  if  an  informal 
settlement  is  not  reached,  there  is  a 
formal  complaint  procedure  available 
under  which  USDA's  Judicial  Officer 
issues  a  binding  decision  in  the  case. 
The  Rules  of  Practice  applicable  to 
reparation  proceedings  inform  the 
industry  of  USDA's  protedures  and 
requirements  for  the  handling  of 
informal  and  formal  complaints  under 
the  PACA. 

Agricultural  Marketing  Service  (AMS) 
believes  that  amending  \he  Rules  of 
Practice  will  enhance  customer  service 
by  expediting  the  handling  of 
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documents  in  PACA  reparation 
proceedings.  For  example,  the  Rules  of 
Practice  applicable  to  reparation 
proceedings  presently  require  that  the 
initial  attempt  to  serve  formal  reparation 
documents  must  be  made  by  certified  or 
registered  mail.  The  amendments  will 
expand  the  options  for  the  service  of 
certain  documents  to  include  private  or 
commercial  mail  delivery. 

The  amendments  would  also  clarify 
certain  regulations  and  definitions.  The 
Rules  of  Practice  are  being  amended 
throughout  Part  47  to  replace  the  term 
"shortened  procedure"  with 
"documentary  procedure".  This  more 
accurately  reflects  a  formal  reparation 
process  that  does  not  involve  an  oral 
hearing. 

A  number  of  definitions  have  been 
amended  in  the  Rules  of  Practice.  Due 
to  the  reorganization  of  AMS,  a 
definition  of  the  "Fruit  and  Vegetable 
Programs"  would  be  substituted  for  the 
definition  of  "Division,"  a  definition  of 
"Associate  Administrator"  would  be 
substituted  for  the  definition  of  "Deputy 
Administrator,"  and  a  definition  of 
"Deputy  Administrator"  would  be 
substituted  for  the  definition  of 
"Director."  Additionally,  the  words 
"Program"  and  "Deputy  Administrator" 
would  be  substituted  for  "Division"  and 
"Director"  respectively,  wherever  they 
appear  in  Part  47.  The  term  "examiner", 
§  47.2(i)(l)  has  been  expanded  to 
indicate  that  senior  marketing 
specialists  may  also  prepare  decisions 
in  shortened  or  "documentary 
procedure"  cases  under  the  review  of 
USDA's  Office  of  the  General  Counsel 
(OGC).  The  definition  of  "examiner's 
report"  in  §  47.2(j)  has  been  shortened 
to  eliminate  the  references  to 
Administrative  Law  Judges  because  they 
do  not  participate  in  reparation  cases 
and  do  not  write  examiner's  reports.  As 
already  indicated,  the  definitions  of 
"mail"  and  "re-mail"  have  been 
expanded  to  allow  for  additional 
methods  of  service  to  include 
commercial  or  private  mail  delivery 
services.  The  section  regarding  informal 
complaints,  §  47.3,  would  be  revised  to 
require  that  the  complaint  be  in  writing 
and  would  allow  for  the  fihng  of  an 
informal  complaint  by  facsimile 
transmission.  The  required  information 
to  be  contained  in  an  informal 
complaint  would  be  slightly  revised  for 
clarification  purposes.  The  revision 
changes  "car  initial  and  number,  if 
carlot;"  to  read  "carrier  identification;" 
and  corrects  a  typographical  error  in 
§  47.3(a)  (2)  (vii)  by  inserting  the  word 
"and"  between  the  words  "gross  net."  A 
statement  regarding  the  required  filing 
fee  of  $60.00  would  be  added  to  the  text. 
Without  the  required  accompanying  fee. 


a  reparation  case  file  will  not  be  opened 
and  the  statute  of  limitations  would  not 
be  tolled.  Additionally,  paragraph  (c)  of 
that  section  regarding  the  "Status  of 
person  filing  informal  complaint" 
would  be  eliminated  because  it  is  not 
pertinent  to  these  regulations. 

hi  section  47.4,  which  addresses 
service  matters,  revisions  would  permit 
the  commercial  or  the  private  delivery 
of  certain  documents  and  describe  when 
service  is  perfected  under  the  various 
mailing  options.  By  expanding  ways  to 
"mail"  and  "re-mail",  service  options 
will  be  more  flexible  and 
accommodating.  Additionally,  the 
reference  to  the  service  of  the  Chiefs 
determination  that  a  person  was 
responsibly  connected  with  a  licensee 
will  be  deleted  fi-om  paragraph  (b)(1) 
because  this  issue  is  addressed  in 
§  47.49  of  the  regulations  (7  CFR  47.49). 

The  section  that  delineates  formal 
complaints  in  the  Rules  of  Practice 
would  be  changed  to  include  a 
requirement  that  a  formal  complaint  be 
filed  within  nine  months  of  notification 
that  complainant  may  proceed  formally 
or  complainant  will  lose  the 
opportunity  to  proceed  writh  a  formal 
complaint.  Additionally,  the  rules 
would  now  require  that  a  $300.00 
handling  fee  must  accompany  the  filing 
of  a  formal  complaint  in  order  for  the 
complaint  to  be  served  upon  the 
respondent.  If  respondent  files  a 
coimterclaim  as  part  of  its  answer,  it 
must  also  include  the  $300.00  handling 
fee.  The  handling  fee  for  formal 
complaints  is  required  by  the  Act  eind 
including  it  in  the  rules  is  a  change  to 
conform  with  the  1995  Amendments. 

Significant  cheuiges  would  be  made  to 
section  47.9,  which  addresses  the  reply 
to  a  counterclaim  or  set-off,  in  order  to 
require  the  same  information  in  the 
reply  that  is  now  required  in  the 
answer.  The  counterclaim  or  set-off 
would  be  treated  as  a  formal  complaint 
filed  by  the  respondent,  and  therefore, 
failure  to  reply  would  be  a  default  on 
complainant's  part  as  to  the 
counterclaim  or  the  set-off.  In  the 
current  rules,  a  failure  to  file  a  reply  is 
treated  as  a  denial  of  the  allegations  of 
the  counterclaim  or  set-off;  the  proposed 
changes  will  create  a  parallel  between 
the  filing  of  a  complaint  and  the  filing 
of  a  counterclaim  or  set-off. 

With  the  new  expanded  definition  of 
examiner  in  section  47.2(i),  section 
47.11  is  amended  to  clarify  that  only 
CXX:  attorneys,  and  not  other  USDA 
employees,  would  be  granted  certain 
powers  under  this  section  of  the 
regulations  because  only  OGC  attorneys 
may  conduct  oral  hearings.  The 
examiner's  powers  would  be  amended 
to  include  the  ability  to  require  parties 


to  provide  copies  of  exhibits  prior  to 
hearings  and  depositions  in  any  type  of 
hearing.  Currently,  this  power  is  limited 
to  audio-visual  and  telephone  hearings, 
but  it  is  appropriate  to  expand  the 
examiner's  powers  in  this  way  in  order 
to  promote  efficiency.  In  addition,  only 
OGC  attorneys  may  permit  intervention 
of  a  party  for  good  cause  shown.  While 
the  definition  of  examiner  has  been 
expanded  for  documentary  procedures, 
any  non-attorney  examiner's  powers 
would  be  specified  and  reviewed  in 
order  to  ensure  that  legally  sound  and 
consistent  reparation  decisions  are 
prepared.  The  Rules  of  Practice  would 
be  changed  throughout  to  reflect  this 
assignment  of  responsibilities. 

Tne  proposed  amendments  update  the 
Rules  of  Practice  to  comply  with  the 
1995  PACA  Amendments  which  raised 
the  minimum  claim  for  damages 
required  for  an  oral  hearing  from 
$15,000  to  $30,000.  Another  correction 
that  would  be  made  in  sections  47.11 
and  47.16  is  the  clarification  that  any 
subpoenas  or  orders  for  depositions 
would  be  made  over  the  facsimile 
signature  of  the  Secretary.  In  addition, 
the  regulations  regarding  oral  hearings 
would  no  longer  permit  complainant  to 
submit  evidence  in  the  form  of 
depositions  in  lieu  of  appearing  in 
person  or  by  counsel.  Instead,  all  parties 
would  be  required  to  appear  in  person 
or  through  a  representative. 

The  section  which  discusses  the 
deposition  process  would  be  expanded 
to  include  references  to  the  possibility 
of  depositions  in  a  case  that  is  converted 
from  an  oral  hearing  case  to  a 
documentary  procedure  case.  Currently, 
the  section  does  not  refer  to  this  type  of 
deposition;  the  regulations  only  refer  to 
depositions  linked  to  oral  hearings. 

In  order  to  ensure  sufficient 
opportunity  for  review  by  the  examiner 
and  sufficient  notice  to  the  individual 
who  is  subpoenaed,  section  47.17  would 
be  amended  to  require  that  applications 
for  subpoena  be  received  at  least  thirty 
days  prior  to  the  hearing  or  deposition 
date,  and  that  the  subpoena  be  issued  at 
least  twenty  days  before  the  date  of 
appearance.  An  exception  may  be  made 
for  good  cause  shown. 

All  filings  with  regard  to  claims  for 
fees  and  expenses  in  oral  hearing  cases 
and  the  resultant  objections  would  be 
filed  with  the  Hearing  Clerk  instead  of 
the  examiner  in  order  to  ensure  that  the 
documents  are  properly  filed  into  the 
official  record  kept  by  the  Hearing 
Clerk.  The  Hearing  Clerk's  Office  would 
also  be  the  appropriate  place  to  file 
petitions  for  rehearing,  reargument. 
reconsideration  of  orders,  reopening  of 
hearings  and  reopenin^;  after  a  default. 
Anywhere  in  the  regulations  that  the 
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words  "hearing  clerk"  appears  would  be 
replaced  by  the  words  "Hearing  Clerk". 

As  already  discussed,  the  term 
"shortened  procedure"  would  be 
changed  to  "documentary  procedure". 
In  the  documentary  procedure  section, 
the  rule  regarding  verification  of 
pleadings  or  statements  would  be 
expanded  to  note  that  certification  by  a 
notary  public  alone  is  not  sufficient, 
rather,  a  signed!  verifying  statement 
must  be  appended  to  the  document. 

Procedures  for  requesting  a  reopening 
after  a  default  would  be  removed  from 
the  provision  that  covers  filing, 
extensions  of  ti^ne,  effective  date  of 
filing,  computations  of  time,  and  official 
notice  and  movfed  to  the  more 
appropriate  section  that  deals  with 
rehearing,  reargument,  reconsideration 
of  orders,  and  reopening  of  hearings.  In 
addition,  the  provision  for  reopening 
after  a  default  A^ould  be  revised  to 
permit  a  petitiofi  to  reopen  the 
proceedings  to  be  filed  before  the 
expiration  of  30  days  from  the  date  of 
issuance  of  the  default  order.  This 
revision  would  eliminate  any  confusion 
that  exists  in  the  current  regulation 
because  it  does  not  provide  a  time 
certain  for  filing.  The  amendment 
clarifies  that  thi  filing  must  be  made 
before  the  Oefaiilt  Order  becomes  final. 
For  all  filings,  the  provision  for 
computation  of  time  would  be  corrected 
to  include  Satu  'days  as  well  as  Sundays 
and  holidays. 

Executive  Orde^  12866  and  12988 

This  proposed  rule,  issued  under  the 
Perish^le  Agricultural  Commodities 
Act  (7  U.S.C.  499  et.  seq.),  as  amended, 
has  been  deterqiined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866,  and  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  eujd  Budget  (OMB). 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform  and  is  not  intended  to 
have  retroactivi  effect.  This  proposed 
rule  will  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  imless 
they  present  anjirreconcilable  conflict 
with  this  rule.  There  are  no 
administrative  brocedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  th^  provisions  of  this  rule. 

ECEIects  on  Small  Businesses 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et.  seq.),  USDA  has 
considered  the  economic  impact  of  this 
proposed  rule  cin  small  entities.  The 
purpose  of  the  tlFA  is  to  fit  regulatory 
actions  to  the  a  :ale  of  businesses  subject 
to  such  actions  in  order  that  small 
businesses  will  not  be  unduly  or 


disproportionately  burdened.  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121)  as  those 
whose  with  less  than  500  employees. 
The  PACA  requires  all  businesses  that 
operate  subject  to  its  provisions 
maintain  a  license  issued  by  USDA. 
There  are  approximately  15,700  PACA 
licensees,  a  majority  of  which  may  be 
classified  as  small  entities. 

The  proposed  revisions  to  the  PACA 
Rules  of  Practice  would  strejunline 
USDA  procedures  and  requirements  for 
handling  of  informal  and  formal 
complaints  under  the  PACA.  In  Fiscal 
Year  1998,  there  were  2198  informal 
reparation  claims,  21  counterclaims, 
and  563  formal  reparation  cases  filed 
with  USDA  under  the  PACA.  The 
proposed  revisions  to  the  reparation 
Rules  of  Practice  would  apply  only  to 
firms  that  utilize  USDA's  service  for 
resolving  commercial  disputes  under 
the  PACA.  AMS  believes  that  the 
revisions  to  the  Rules  of  Practice  will 
enhance  customer  service  to  the 
industry  by  expediting  the  handling  of 
documents  in  PACA  reparation 
proceedings.  Most  of  the  proposed 
revisions  provide  notice  to  claimants  of 
the  procediue  that  AMS  will  follow  in 
adjudicating  claims.  For  example,  the 
proposed  revision  that  provides  for 
additional  methods  of  service  of  formal 
docimients  by  AMS  will  not  produce 
any  economic  effect  on  licensees 
initially.  But,  if  the  use  of  commercial 
and/or  express  delivery  services  take  the 
place  of  certified  mail,  licensees  may  be 
required  to  absorb  the  additional  costs 
through  marginally  higher  fees. 

There  are  some  proposed  revisions, 
however,  that  would  affect  the  rights 
and  obligations  of  claimants.  For 
example,  claimants  must  be  certain  to 
adhere  to  the  filing  requirements  for 
both  informal  and  formal  complaints, 
which  require  the  payment  of  statutorily 
mandated  filing  and  handling  fees, 
respectively.  If  the  required  fees  do  not 
accompany  a  filing,  a  claimant  may  lose 
access  to  the  reparation  fonun.  These 
revisions,  and  others,  may  affect  a 
claimant's  due  process  rights,  which  are 
difficult  to  quantify.  However,  since  the 
reparation  forum  is  but  one  available 
means  to  resolve  contract  disputes 
concerning  perishable  agricultural 
products  in  interstate  commerce,  AMS 
has  determined  that  the  provisions  of 
this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

In  compliance  with  OMB  regulations 
(5  CFR,  Part  1320)  which  implement  the 
Paperwork  Reduction  Act  of  1995  (Pub. 


L.  104-13),  the  information  collection 
and  record  keeping  requirements 
covered  by  this  proposed  rule  were 
approved  by  OMB  on  April  1, 1998,  and 
expire  on  April  30,  2001. 

List  of  Subjects  in  7  CFR  Fart  47 

Administrative  practice  and 
procedure.  Agricultural  commodities,      ^ 
Brokers. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  47  is  proposed  to 
be  amended  as  follows: 

PART  47— {AMENDED] 

1.  The  authority  citation  for  part  47  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  499o;  7  CFR 
2.22(a)(l)(viii)(L),  2.79(a)(8)(xiii). 

2.  Section  47.2  is  amended  by 
removing  paragraph  (j)(2)  and 
redesignating  paragraph  (j)(l)  as 
paragraph  (j)  and  revising  paragraphs 
(e),  (g),  (h),  (i),  (s),  and  (t)  to  read  as 
follows: 

§47.2    Definitions. 

***** 

(e)  Associate  Administrator  means  the 
Associate  Administrator  of  the  Service, 
or  any  officer  or  employee  of  the  Service 
to  whom  authority  has  heretofore 
lawfully  been  delegated,  or  to  whom 
authority  may  hereafter  lawfully  be 
delegated,  to  act  in  his  or  her  stead. 
***** 

(g)  Fruit  and  Vegetable  Pmgrams 
means  the  Fruit  and  Vegetable  Programs 
of  the  Agricultural  Marketing  Service. 

(h)  Deputy  Administrator  means  the 
Deputy  Administrator  of  the  Fruit  and 
Vegetable  Programs  or  any  officer  or 
employee  of  the  Fruit  and  Vegetable 
Programs  to  whom  authority  has 
heretofore  lawfully  been  delegated,  or  to 
whom  authority  may  hereafter  lawfully 
be  delegated  by  the  Deputy 
Administrator,  to  act  in  his  stead. 

(i)  Examiner.  In  coimection  with 
reparation  proceedings,  the  term 
"examiner"  is  synonymous  vdth 
"presiding  officer"  and  means  any 
attorney  employed  in  the  Office  of  the 
General  Counsel  of  the  Department,  or 
in  connection  with  reparation 
proceedings  conducted  pursuant  to  the 
documentary  procedure  in  §  47.20,  the 
term  "examiner"  may  mean  any  other 
employee  of  the  PACA  Branch  whose 
work  is  reviewed  by  an  attorney 
employed  in  the  Office  of  the  General 
Counsel  of  the  Department. 
***** 

(s)  Mail  means  to  deposit  an  item  in 
the  United  State  Mail  with  postage 
affixed  and  addressed  as  necessary  to 
cause  it  to  be  delivered  to  the  address 
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shown  by  ordinary  mail,  or  by  certified 
mail  or  registered  mail  if  specified,  or  to 
cause  a  properly  addressed  item  to  be 
delivered  by  a  commercial  or  private 
mail  delivery  service  to  the  address 
shown. 

(t)  Re-mail  means  to  mail  by  ordinary 
mail  to  an  address  an  item  that  has  been 
returned  after  being  sent  to  the  same 
address  by  certified  or  registered  mail  or 
by  a  commercial  or  private  mail  delivery 
service. 

5.  hi  §  47.3,  the  first  sentence  in 
paragraph  (a)(2)  and  paragraph  (a)(2)(iv) 
are  revised,  in  paragraph  (a)(2)(vii)  the 
word  "and"  is  added  between  the  words 
"gross"  and  "net",  paragraph  (c)  is 
removed,  and  a  new  paragraph  (a)(4)  is 
added  to  read  as  follows: 

§47.3    Institution  of  proceedings. 

(a)  *  *  * 
(D*  •  • 

(2)  biformal  complaints  may  be  made 
in  writing  by  telegram,  by  letter,  or  by 
facsimile  transmission,  setting  forth  the 
essential  details  of  the  tran.<iaction 
complained  of.  *  *  * 

•  •        •        *        • 

(iv)  Carrier  identification: 

•  •        •        •        • 

(4)  The  informal  complaint  shall  be 
accompanied  by  a  filing  fee  of  $60  as 
required  by  the  Act. 

•  •        *        •        * 

7.  Section  47.4  is  amended  by  revising 
the  section  heading  and  paragraphs 
(b)(1).  (b)(3).  (c)(1).  and  (d)(1)  to  read  as 
follows: 

f  47.4    Service  and  proof  of  service. 

•  •        •        •        • 

(b)  Service  on  party.  (1)  Any 
complaint  or  other  document  initially 
served  on  a  person  to  make  that  person 
a  party  respondent  in  a  proceeding,  a 
final  order,  or  other  document 
specifically  ordered  by  the  presiding 
officer  or  Judicial  Officer  to  be  served  by 
certified  or  registered  mail,  or 
commercial  or  private  mail  delivery 
service,  shall  be  deemed  to  be  received 
by  any  party  to  a  proceeding  on  the  date 
of  delivery  by  certified  or  registered 
mail,  or  commercial  or  private  mail 
deUvery  service  to  the  last  known 
principal  place  of  business  of  such 
party,  last  known  principal  place  of 
business  of  the  attorney  or 
representative  of  record  of  such  party, 
last  known  residence  of  such  party  if  an 
individual:  Provided,  That,  if  any  such 
document  or  paper  is  sent  by  certified, 
registered,  commercial,  or  private  mail, 
but  is  returned,  it  shall  be  deemed  to  be 
received  by  such  party  on  the  date  of  the 
re-mailing  by  ordinary  mail  to  the  same 
address. 


(3)  Any  document  or  paper  served 
other  than  by  certified,  registered, 
commercial,  or  private  mail  on  any 
party  to  a  proceeding  shall  be  deemed 
to  be  received  by  such  party  on  the  date 
of: 


(c)  *  *   * 

(1)  Delivery  by  certified,  registered, 
commercial,  private  or  mail  to  the  last 
known  principal  address  of  such 
person,  last  know  principal  place  of 
business  of  the  attorney  or 
representative  of  record  of  such  person, 
or  last  known  residence  of  such  person 
if  an  individual; 

*  •        •        •        • 

(d)*  *  * 

(1)  A  certified  or  registered  mail 
receipt  returned  by  the  postal  service 
with  a  signature,  or  a  signed  receipt 
returned  by  a  private  or  commercial 
mail  delivery  service; 

•  •        •        •        • 

8.  In  §  47.6,  paragraphs  (a)  and  (c)  are 
revised  to  read  as  follows: 

§47.6    Fomtal  Complaints. 

(a)  Filing:  contents;  number  of  copies. 
(1)  If  the  procedure  provided  in  §  47.3(b) 
fails  to  effect  an  amicable  or  informal 
settlement,  the  person  who  filed  the 
informal  complaint  may,  if  further 
proceedings  are  desired,  file  a  formal 
complaint  with  the  Fruit  and  Vegetable 
Programs.  The  formal  complaint  shall  be 
filed  within  nine  months  of  notification 
of  the  opportunity  to  proceed  formally. 
Failure  to  file  a  formal  reparation 
complaint  within  the  time  prescribed 
shall  result  in  the  waiver  of  further 
proceedings  on  the  claim  alleged  in  the 
informal  complaint. 

(2)  The  formal  complaint  shall  set 
forth  the  information  and  be 
accompanied  by  the  papers  indicated  in 
§  47.3(a)(2)  and  (3),  including  a 
statement  of  the  amount  of  damages 
claimed,  with  the  basis  therefor,  and  the 
method  of  determination.  The  original 
and  three  copies  shall  be  furnished  for 
fiUng,  and  service  on  the  respondent.  If 
there  is  more  than  one  respondent,  a 
further  copy  shall  be  furnished  for  each 
additional  respondent. 
***** 

(c)  Service  upon  respondent;  proof  of 
service.  Upon  receipt  by  the  Fruit  and 
Vegetable  Programs  of  the  formal 
complaint,  the  accompanying  papers 
and  the  $300  handling  fee  required  by 
the  Act,  a  copy  thereof  shall  be  served 
by  the  Fruit  and  Vegetable  Programs 
upon  the  respondent  in  accordance  with 
§  47.4.  If  the  complaint  is  not  in  the 
proper  form,  the  Fruit  and  Vegetable 


Programs  shall  return  it  and  inform  the 
complainant  of  the  deficiencies  therein. 

***** 

9.  In  §  47.8,  paragraph  (a)  is  amended 
by  adding  a  sentence  at  the  end  of  the 
section  to  read  as  follows: 

§47.8    The  answer. 

(a)  •   *   •  If  the  answer  includes  a 
counterclaim,  the  answer  shall  be 
accompanied  by  the  $300  handling  fee 
required  by  the  Act  for  formal 
complaints. 
***** 

10.  In  §47.9,  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 

§47.9    Trie  reply. 

***** 

(b)  Contents.  The  reply  shall  be 
confined  strictly  to  the  matters  alleged 
in  the  counterclaim  or  set-off  in  the 
answer.  It  shall  contain  a  precise 
statement  of  the  facts  which  constitute 
the  grounds  of  defense  to  the 
coimterclaim  or  set-off,  and  shall 
specifically  admit,  deny,  or  explain  each 
of  the  allegations  of  the  counterclaim  or 
set-off,  unless  the  complainant  is 
without  knowledge,  in  which  case  the 
reply  shall  so  state;  or  a  statement  that 
the  complainant  admits  all  of  the 
allegations  of  the  counterclaim  or  set- 
off; or  a  statement  containing  an 
admission  of  liabiUty  in  an  amount  less 
than  that  alleged  in  the  counterclaim  or 
set-off  and  a  denial  of  liability  for  the 
remaining  amount. 

(c)  Failure  to  file  reply.  Failure  to  file 
a  reply  shall  be  deemed  a  waiver  of 
hearing  on  the  counterclaim  or  set-off 
and  an  admission  of  the  allegations 
contained  in  the  counterclaim  or  set-off. 
If  no  reply  is  filed,  the  allegations  of  the 
counterclaim  or  set-off  shall  be  deemed 
admitted. 

11.  In  §47.11,  the  introductory  text  of 
paragraph  (c),  and  paragraphs  (c)(4), 
(c)(9).  (c)(10)  and  (c)(13)  are  revised  to 
read  as  follows: 

§47.11     Examiners. 

***** 

(c)  Powers.  Subject  to  review  by  the 
Secretary,  as  provided  in  this  Part,  the 
examiner  who  is  an  attorney  employed 
in  the  Office  of  the  General  Counsel  of 
the  Department,  in  any  proceeding 
assigned  to  him  or  her,  shall  have  power 
to: 
***** 

(4)  Issue  subpoenas  over  the  facsimile 
signature  of  the  Secretary  requiring  the 
attendance  and  testimony  of  witnesses 
and  the  production  of  books,  contracts, 
papers,  and  other  documentary 
evidence; 
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(9)  Require  eiich  party,  prior  to  any 
hearing,  to  provide  all  other  parties  and 
the  examiner  w  ith  a  copy  of  any  exhibit 
that  the  party  intends  to  introduce  into 
evidence; 

(10)  Require  feach  party,  prior  to  any 
deposition,  to  jirovide  all  other  parties 
and  the  examir  er  with  a  copy  of  any 
document  that  the  party  intends  to  use 
to  examine  a  d(  iponent; 


(lajDoalladts 
necessary  for  tl  le 
and  for  the  effii:ient 
proceeding. 


12.  In§47.1i 
revised  to  read 


and  take  all  measures 
maintenance  of  order 
conduct  of  the 


.  the  introductory  text  is 
as  follows: 


§47.12    Intervention. 

At  any  time  <  fter  the  institution  of  a 
before  it  has  been 
submitted  to  th  e  Secretary  for  final 
consideration,  he  Secretary  or  the 
examiner  as  de  ined  in  §  47.2(i)(l)  may, 
upon  petition  i|i  writing  and  for  good 
cause  show,  pe^it  any  person  to 
intervene  therein.  The  peition  shall  state 
with  precisenets  and  particularity: 

13.  In  §47.13,  paragraphs  (a)(1),  (a)(2), 
(b)  and  (d)(1)  are  revised  to  read  as 
follows:  I 

$47.15    Oral  hearing  before  the  examiner. 

(a)  When  pertnissible.  (1)  Where  the 
amount  of  the  damages  claimed,  either 
in  the  complaiat  or  in  the  counterclaim, 
does  not  exceeq  $30,000,  an  oral  hearing 
shall  not  be  held,  unless  deemed 
necessary  or  desirable  by  the  Fruit  and 
Vegetable  Progi  ams  or  unless  granted  by 
the  examiner  an  defined  in  §  47.2(i)(l), 
upon  application  of  complainant  or 
respondent  setting  forth  the  peculiar 
drcmnstances  inaking  an  oral  hearing 
necessary  for  a  (proper  presentation  of 
the  case. 

(2)  Where  thf  amount  of  damages 
claimed,  either]  in  the  complaint  or  in 
the  counterclaim,  is  in  excess  of 
$30,000,  the  pmcedure  provided  in  this 
section  (except!  as  provided  in 
§  47.20(b)(2))  shall  be  applicable. 

(b)  Request  for  hearing.  Any  party 
may  request  an]  oral  hearing  on  the  facts 
by  including  siich  request  in  the 
complaint.  Failure  to  request  an  oral 
hearing  within  jthe  time  allowed  for 
fiUng  of  the  redly,  or  within  10  days 
after  the  expiration  of  the  time  allowed 
for  fifing  an  answer,  shall  constitute  a 
waiver  of  such  hearing,  and  any  party  so 
faifing  to  request  an  oral  hearing  will  be 
deemed  to  hav^  agreed  that  the 
proceeding  may  be  decided  upon  a 
record  formed  i  inder  the  docimientary 
procedure  pro\  ided  in  §  47.20. 


(d)  Appearances — (1)  Representation. 
In  any  proceeding  under  the  Act,  the 
parties  may  appear  in  person  or  by 
counsel  or  other  representative. 

***** 

14.  In  §47.16,  the  introductory  text  of 
paragraph  (a),  and  paragraph  (b)(1)  are 
revised  to  read  as  follows: 

§47.16    Depositions. 

(a)  Application  for  taking  deposition. 
Upon  the  appUcation  of  a  party  to  the 
proceeding,  the  examiner  as  defined  in 
§  47.2(i)(l)  may,  except  as  provided  in 
paragraph  (b),  at  any  time  after  the  filing 
of  the  moving  papers,  order,  over  the 
facsimile  signature  of  the  Secretary,  the 
taking  of  testimony  by  deposition.  The 
application  shall  be  in  writing,  shall  be 
filed  with  the  Hearing  Clerk,  and  shall 
set  forth: 

•        •        •        *        * 

(b)  Examiner's  order  for  taking 
deposition.  (1)  If,  after  examination  of 
the  application,  the  examiner  is  of  the 
opinion  that  the  deposition  should  be 
taken,  or  if  the  parties  are  using 
depositions  in  lieu  of  affidavits 
pursuant  to  §  47.20(b)(2),  the  examiner 
shall  order  the  taking  of  the  deposition. 
In  no  case,  except  for  good  cause  shown, 
may  the  examiner  order  the  taking  of  a 
deposition  less  than  10  days  prior  to  the 
designated  date  of  deposition.  The  order 
shall  be  filed  with  the  Hearing  Clerk 
upon  the  parties  in  accordance  with 
§47.4. 
***** 

15.  In  §  47.17,  a  sentence  is  added  at 
the  end  of  paragraph  (a)  to  read  as 
follows: 

§47.17    Subpoenas. 

(a)  Issuance  of  subpoenas.  *   *   • 
Except  for  good  cause  shown, 
applications  for  subpoenas  shall  be  filed 
with  the  Hearing  Clerk  at  least  30  days 
prior  to  the  designated  date  of  hearing 
or  deposition.  Except  for  good  cause 
shown,  the  examiner  shall  not  issue 
subpoenas  less  than  20  days  prior  to  the 
designated  date  of  hearing  or 
deposition. 
***** 

16.  hi  §47.19.  paragraphs  (d)(1), 
(d)(4),  (d)(5)  and  (d)(6)  are  revised  to 
read  as  follows: 

§47.19    Post-hearing  procedure  before  the 
examiner. 

***** 

(d)  Claim  for  award  of  fees  and 
expenses^ — (1)  Filing.  Prior  to  the  close 
of  the  hearing,  or  within  20  days 
thereafter,  each  party  may  file  with  the 
Hearing  Clerk  a  claim  for  the  award  of 
the  fees  and  expenses  which  he 
incurred  in  connection  with  the  oral 
hearing.  No  award  of  fees  and  expenses 


to  the  prevailing  party  and  against  the 
losing  party  shall  be  made  unless  a 
claim  therefor  has  been  filed,  and  failure 
to  file  a  claim  within  the  time  allowed 
shall  constitute  a  waiver  thereof. 
***** 

(4)  Service  of  claim.  A  copy  of  each 
such  claim  filed  shall  be  served  by  the 
Hearing  Clerk  on  the  other  party  or 
parties  to  the  proceeding. 

(5)  Objections  to  claim.  Within  20 
days  after  being  served  with  a  copy  of 
a  claim  for  fees  and  expenses,  the  party 
so  served  may  file  vrith  the  Hearing 
Clerk  written  objections  to  the 
allowance  of  any  or  all  of  the  items 
claimed.  If  evidence  is  offered  in 
support  of  an  objection,  it  must  be  in 
affidavit  form.  A  copy  of  any  such 
objections  shall  be  served  by  the 
Hearing  Clerk  on  the  other  party  or 
parties. 

(6)  Reply  to  objections  to  claim.  A 
claimant  who  is  served  with  a  copy  of 
objections  to  his  or  her  claim  may, 
within  20  days  after  such  service,  file 
with  the  Hearing  Clerk  a  reply  to  such 
objection.  If  evidence  is  offered  in 
support  of  a  reply,  it  must  be  in  affidavit 
form.  A  copy  of  any  such  reply  shall  be 
served  by  the  Hearing  Clerk  on  the  other 
party  or  parties. 
***** 

17.  In  §  47.20,  the  section  heading,  the 
first  sentence  of  paragraph  (a), 
paragraphs  (b)(1),  (b)(2),  and  the 
introductory  text  of  paragraph  (h)  are 
revised  to  read  as  follows: 

§  47.20    Documentary  procedure. 

(a)  In  general.  The  documentary 
procedure  described  in  this  section 
shall,  whenever  it  is  applicable  as 
provided  in  paragraph  (b)  of  this 
section,  take  the  place  and  serve  in  lieu 
of  the  oral  hearing  procedure 
hereinbefore  provided.  Under  the 
documentary  procedure,  the  pleadings 
of  the  parties,  if  verified  in  accordance 
with  paragraph  (h)  of  this  section,  and 
any  report  of  investigation  filed  with  the 
hearing  clerk  pursuant  to  §  47.7  will  be 
considered  as  evidence  in  the 
proceeding.  *  *  * 

(b)  When  applicable — (1)  Where 
damages  claimed  do  not  exceed 
$30,000.  The  documentary  procedure 
provided  for  in  this  section  shall  (except 
as  provided  in  §  47.15(a))  be  used  in  all 
reparation  proceedings  in  which  the 
amount  of  damages  claimed,  either  in 
the  complaint  or  in  the  counterclaim, 
does  not  exceed  $30,000. 

(2)  Where  damages  claimed  exceed 
$30,000.  In  any  proceeding  in  which  the 
amount  of  damages  claimed,  either  in 
the  complaint  or  in  the  counterclaim,  is 
greater  than  $30,000,  the  examiner, 
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whenever  he  or  she  is  of  the  opinion 
that  proof  may  be  fairly  and  adequately 
presented  by  use  of  the  dociunentary 
procedure  provided  for  in  this  section, 
shall  suggest  to  the  parties  that  they 
consent  to  the  use  of  such  procedure. 
Parties  are  firee  to  consent  to  such 
procedure  if  they  choose,  and 
declination  of  consent  will  not  affect  or 
prejudice  the  rights  or  interests  of  any 
party.  A  party,  if  he  or  she  has  not 
waived  oral  hearing,  may  consent  to  the 
use  of  the  documentary  procedure  on 
the  condition  that  depositions  rather 
than  affidavits  be  used.  In  such  case,  if 
the  other  party  agrees,  depositions  shall 
be  required  to  be  filed  in  heu  of  verified 
statements.  If  any  party  who  has  not 
waived  oral  hearing  does  not  consent  to 
the  use  of  the  documentary  procedure, 
the  proceeding  will  be  set  for  oral 
hearing.  The  suggestion  that  the 
documentary  procedure  be  used  need 
not  originate  with  the  examiner.  Any 
party  may  address  a  request  to  the 
examiner  asking  that  the  dociunentary 
procedure  be  used. 

•  •        *        •        • 

(h)  Verification.  Verification  shall  be 
made  imder  oath  of  any  facts  set  forth 
in  the  pleading  or  statement,  by  the 
person  who  signs  the  pleading  or 
statement.  Certification  by  a  notary 
public  is  insufficient.  The  form  of 
verification  may  be  as  follows: 

•  •        •        •        • 

18.  Section  47.21  is  revised  to  read  as 
follows: 

§  47.21    Transmittal  of  record. 

The  hearing  clerk,  immediately  after 
the  filing  of  the  examiners'  report,  shall 
transmit  to  the  Secretary  the  record  of 
the  proceeding.  Such  record  shall 
include:  The  pleadings;  motions  and 
requests  filed,  and  rulings  thereon;  the 
report  of  investigation  conducted  by  the 
Fruit  and  Vegetable  Programs;  the 
transcript  or  record  of  the  testimony 
taken  at  the  hearing,  together  with  the 
exhibits  filed  therein;  any  statements  or 
stipulations  filed  under  the 
documentary  procedure;  any  documents 
or  papers  filed  in  connection  with 
conferences;  such  proposed  findings  of 
fact,  conclusions,  and  orders  and  briefs 
as  may  have  been  permitted  to  be  filed 
in  connection  with  the  hearing  as 
provided  in  §  47.19(b)  and  (c);  such 
statements  of  objections,  and  briefs  in 
support  thereof,  as  may  have  been  filed 
in  the  proceeding;  and  the  examiner's 
report. 

•  •        *        •        * 

19.  In  §  47.24,  the  section  heading  and 
paragraph  (a)  are  revised  and  a  new 
paragraph  (d)  is  added  to  read  as 
follows: 


§47.24    Rehearing,  reargument, 
reconsideration  of  orders,  reopening  of 
hearings,  reopening  after  default 

(a)  Petitions  to  rehear,  reargue,  and 
reconsider  A  petition  for  rehearing  or 
reargument  of  the  proceeding,  or  for 
reconsideration  of  the  order,  shall  be 
made  by  petition  to  the  Secretary  filed 
with  the  Hearing  Clerk  within  20  days 
after  the  date  of  service  of  the  order. 
Every  such  petition  shall  state 
specifically  the  matters  claimed  to  have 
been  erroneously  decided  and  the 
alleged  errors.  If  the  Secretary  concludes 
that  the  questions  raised  by  the  petition 
have  been  sufficiently  considered  in  the 
issuance  of  the  order,  the  Secretary  shall 
dismiss  the  peition  wdthout  service  on 
the  other  p«irty.  Otherwise,  the  Secretary 
shall  direct  that  a  copy  of  the  petition 
be  served  upon  such  party  by  the 
Hearing  Clerk.  The  filing  of  a  petition  to 
rehear  or  reargue  a  proceeding,  or  to 
reconsider  an  order,  shall  automatically 
operate  to  set  aside  the  order  pending 
final  action  on  the  petition.  Only  one 
petition  to  rehear,  reargue,  or  reconsider 
will  be  accepted  from  each  party,  except 
when  a  mathematical  or  typographical 
error  appears  in  either  the  original 
decision  and  order  or  in  the  decision  on 
reconsideration. 
*        •        *        •        * 

(d)  Reopening  after  default.  The  party 
in  default  in  the  filing  of  an  answer  or 
reply  required  or  authorized  under  this 
part  may  petition  to  reopen  the 
proceeding  at  any  time  prior  to  the 
expiration  of  30  days  from  the  date  of 
service  of  the  default  order.  If,  in  the 
judgment  of  the  examiner,  after  notice  to 
and  consideration  of  the  views  of  the 
other  party (ies),  there  is  good  reason  for 
granting  such  relief,  the  party  in  default 
will  be  allowed  20  days  ft-om  the  date 
of  the  order  reopening  the  proceeding  to 
file  an  answer. 

20.  In  §  47.25,  the  section  heading  and 
paragraph  (d)  are  revised,  paragraph  (e) 
is  removed  and  paragraph  (f)  is 
redesignated  as  paragraph  (e)  to  read  as 
follows: 

§  47.25    Filing;  extensions  of  time;  effective 
date  of  filing;  computations  of  tinte;  official 
notice. 

***** 

(d)  Computations  of  time.  Saturdays, 
Sundays  and  hoUdays  shall  be  included 
in  computing  the  time  allowed  for  the 
filing  of  any  document  or  paper: 
Provided,  That,  when  such  time  expires 
on  a  Saturday,  Sunday  or  Federal 
hohday,  such  period  shall  be  extended 
to  include  the  next  following  business 
day. 
***** 

21.  Part  47  is  amended  by  removing 
the  words  "hearing  clerk"  and  adding  in 


their  place  the  words  "Hearing  Clerk", 
everywhere  they  appear. 

22.  Part  47  is  amended  by  removing 
the  word  "Division"  and  adding  in  its 
place  the  words  "Fruit  and  Vegetable 
Programs",  everywhere  they  appear. 

23.  Part  47  is  amended  by  removing 
the  words  "Director"  and  "Director's", 
and  adding  in  their  place  the  words 
"Deputy  Administrator"  and  "Deputy 
Administrator's"  respectively, 
everywhere  they  appear. 

Dated:  January  21, 1999. 

Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

|FR  Doc.  99-1968  Filed  1-27-99;  8:45  am] 
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DEPARTMEffT  OF  AQRICULTURE 

Aninnal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 
[Docket  No.  98-021-1] 

Cut  Fiovvers 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  cut  flowers  regulations  to  provide 
that  APHIS  inspectors  issue  a  written 
notice  when  pests  are  detected  and 
action  on  the  part  of  the  importer  is 
required.  We  are  also  proposing  to 
amend  the  regulations  to  make  it  clear 
that  the  importer  of  cut  flowers  is 
responsible  for  all  costs  of  destroying  or 
otherwise  disposing  of  pest-infested  cut 
flowers  should  the  importer  choose  not 
to  treat  or  re-export  them.  These 
proposed  changes  would  help  reduce 
the  risk  of  cut  flowers  introducing  plant 
pests  into  the  United  States  by  ensuring 
that  any  necessary  treatment  or  other 
required  actions  are  completed. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
March  29,  1999. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  98-021-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-021-1.  Comments  may 
be  inspected  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Indep)endence  Avenue,  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  hoUdays.  Persons  wishing  to 
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The  importati 
the  United  Stat 
"Subpart— Cut 
§§  319.74  throu 
below  as  the  re; 


inspect  comments  are  requested  to  call 
ahead  on  (202)  890-2817  to  facilitate 
entry  into  the  copnment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  M.  Grossei  Senior  Import 
Specialist,  Phytosanitary  Issues 
Management  Teim.  PPQ,  APHIS.  4700 
River  Road  Unit  140.  Riverdale,  MD 
20737-1231.  (301)  734-6799;  ore-mail: 
Peter.M.Grosserwusda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  7  CFR  part  319 
prohibit  or  restrict  the  importation  of 
plants,  plant  paijts,  and  related  materials 
to  prevent  the  introduction  of  foreign 
plant  pests  into  ihe  United  States. 

~"  n  of  cut  flowers  into 

is  regulated  under 
lowers,"  contained  in 
319.74-4  (referred  to 
lations). 

The  regulatioiis  require  that  all  cut 
flowers  be  inspqcted  for  injurious 
insects  and  planit  diseases  at  the  port  of 
entry.  If  cut  flovyers  are  found  to  be 
infested,  an  insdector  may  require  the 
cut  flowers  to  b^  cleaned  or  treated 
before  allowing  ihem  entry  into  the 
United  States.  If  treatment  is  required, 
the  importer  or  his  agent  is  given  the 
option  of:  (1)  CItaning  or  treating  the 
cut  flowers  as  pfescribed  by  the 
inspector  until  ft-ee  of  plant  pests;  (2) 
shipping  the  cul  flowers  to  a  point 
outside  the  Unitjed  States;  or  (3) 
abandoning  the  put  flowers  at  the  port 
of  entry  for  destfuction.  If  the  inspector 
finds  that  the  pasts  cannot  be  eliminated 
by  cleaning  or  ti  eatment,  the  cut  flowers 
may  be  refused  ( sntry  into  the  United 
States  and  must  be  shipped  to  a  point 
outside  the  United  States  or  abandoned 
for  destruction. 

Under  the  reg  jlations.  all  costs  of 
treatment  are  to  be  borne  by  the 
importer  or  his  agent,  as  are  the  costs  of 
shipping  cut  flowers  to  a  point  outside 
the  United  States.  However,  if  the 
importer  or  his  i  igent  elects  to  abandon 
imported  cut  flqwers  at  the  port  of 
entry,  the  regulations  do  not  explicitly 
require  the  importer  or  his  agent  to  bear 
the  costs  of  destroying  the  flowers. 

APHIS'  policy  regarding  the  costs 
associated  with  inspections,  which  is 
stated  in  the  "casts  and  charges' 
sections  or  para  ;raphs  throughout  our 
regulations  in  ti  ;le  7,  chapter  III,  is  that 
the  services  of  an  inspector  during 
regularly  assign  jd  hours  of  duty  and  at 
the  usual  places  of  duty  will  be 
furnished  withe  ut  cost,  but  that  all 
additional  costs  associated  with  the 
inspection,  treament,  movement, 
storage,  or  destruction  of  articles  subject 
to  our  regulatioi  is  are  the  responsibility 
of  the  importer  pr  owner. 


Due  to  increasing  volumes  of 
abandoned  cut  flowers  that  have  been 
destroyed  at  government  expense, 
especially  at  Miami  International 
Airport,  which  handles  over  90  percent 
of  all  cut  flower  importations  into  the 
United  States,  we  are  proposing  to 
amend  the  regulations  to  require  that 
importers  be  responsible  for  the  cost  of 
destroying  infested  or  infected  cut 
flowers,  just  as  they  are  responsible  for 
the  cost  of  any  other  treatment  under 
the  regulations.  This  proposed  change, 
which  would  be  set  out  in  a  new 
§  319.74-4.  "Costs  and  Charges,"  is 
consistent  with  the  poUcy  described  in 
the  previous  paragraph.  "This  proposed 
change  to  the  cut  flowers  regulations 
would  make  "Subpart — Cut  Flowers" 
more  consistent  with  our  regulations 
elsewhere  in  title  7.  chapter  III. 

We  are  also  proposing  to  amend  the 
regulations  to  provide  that  an  inspector 
would  issue  the  importer  of  cut  flowers 
or  his  agent  a  written  notification  in  the 
event  that  an  inspector  found  imported 
cut  flowers  to  be  infested  with  injurious 
insects  or  infected  with  plant  diseases. 
Specifically,  an  inspector  would  issue 
an  emergency  action  notification  (EAN) 
(PPQ  Form  523),  which  would  outline 
in  detail  the  options  available  to  the 
importer.  The  EAN  would  also 
recommend  specific  treatments,  if 
available;  notify  the  importer  that 
reexportation  and  destruction  of  cut 
flowers  are  permissible  alternatives  to 
treatment;  and  clearly  state  that  any 
actions  ordered  on  the  emergency  action 
notification  and  the  cost  of  performing 
those  actions  would  be  the 
responsibility  of  the  importer.  Further, 
we  would  also  amend  the  regulations  to 
state  that  the  importer  of  infested  or 
infected  cut  flowers  must  respond  to  the 
orders  on  the  EAN  within  the  period  of 
time  specified  on  the  EAN  by  the 
inspector.  In  the  event  that  the  importer 
does  not  respond  by  the  specified  time, 
APHIS  would  arrange  for  the 
destruction,  disposal,  treatment,  or 
reexportation  of  the  cut  flowers  and 
would  hold  the  importer  responsible  for 
all  costs  associated  writh  such  actions. 

Further,  as  part  of  our  effort  to  make 
it  clear  who  would  be  responsible  for 
cut  flowers  being  imported  into  the 
United  States,  we  are  also  proposing  to 
revise  the  terminology  we  use  to  refer  to 
the  importer  of  cut  flowers.  The  current 
regulations  use  the  term  "importer  or 
his  agent."  We  are  proposing  to  replace 
that  term  with  "importer,  owner,  or 
agent  or  representative  of  the  importer 
or  owner"  in  order  to  encompass  the 
range  of  individuals  who  may  be  held 
responsible  for  cleaning,  treating, 
transporting,  or  destroying  cut  flowers 
and  for  the  costs  of  doing  so. 


We  are  also  proposing  to  make  several 
nonsubstantive  editorial  and 
organizational  changes  to  the 
regulations,  including  removing  an 
outdated  reference  to  "special 
quarantine  or  other  restrictive  orders," 
updating  definitions,  and  revising  and 
reorganizing  the  subpart  to  make  the 
regulations  easier  to  understand  and 
more  consistent  with  the  rest  of  the 
regulations  in  part  319.  These  proposed 
changes  would  not  alter  any  current 
requirements.  The  following  table 
shows  where  the  current  provisions  in 
"Subpart — Cut  Flowers"  can  be  found 
in  the  proposed  regulations: 


Current  section 

Proposed  section 

Removed. 

319.74(b)  

319.74(c)  

Rerrroved. 
319.74-1. 

319.74-1(3)  

319.74-1. 

319.74-1  (b)  

319.74-1. 

319.74-2  

319.74-2(3). 

319.74-3(a)  

319.74-2(3).  (b),  and 

319.74-3(b)  

(c)(1). 
319.74-2(b),  319.74- 

319.74-3(0)  

4. 
319.74-2(c)(2). 

319.74-4  

319.74-3. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

In  accordance  with  5  U.S.C.  603,  we 
have  performed  an  Initial  Regulatory 
Flexibility  Analysis,  which  is  set  out 
below,  regarding  the  impact  of  this 
proposed  rule  on  small  entities.  Based 
on  die  information  we  have,  there  is  no 
basis  to  conclude  that  this  rule  will 
result  in  any  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  However,  we  do  not  currently 
have  all  of  the  data  necessary  for  a 
comprehensive  analysis  of  the  economic 
impacts  of  this  proposed  rule  on  small 
entities.  Therefore,  we  are  inviting 
comments  on  potential  economic 
impacts.  In  particular,  we  are  interested 
in  determining  the  number  and  kind  of 
small  entities  that  may  incur  benefits  or 
costs  from  the  implementation  of  this 
proposed  rule. 

Under  the  Federal  Plant  Pest  Act  (7 
U.S.C.  150aa-150jj)  and  the  Plant 
Quarantine  Act  (7  U.S.C.  151-165,  and 
167),  the  Secretary  of  Agriculture  is 
authorized  to  regulate  the  importation  of 
plants  and  plant  products  to  prevent  the 
introduction  of  injurious  plant  pests. 

We  are  proposing  to  amend  the  cut 
flowers  regulations  to  make  it  clear  that 
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the  person  importing  cut  flowers,  and 
not  APHIS,  is  responsible  for  the  costs 
of  destroying  cut  flowers  when  pests  are 
detected  and  the  cut  flowers  will  not  be 
treated  or  reexported.  We  are  also 
proposing  to  provide  for  inspectors  to 
issue  a  written  notice  when  pests  are 
detected  and  action  on  the  part  of  the 
importer  is  required.  These  proposed 
changes  would  help  reduce  the  risk  of 
cut  flowers  introducing  plant  pests  into 
the  United  States  by  ensuring  that  any 
necessary  treatment  or  other  required 
actions  are  completed. 

This  proposed  rule  would  also  help 
reduce  costs  for  the  government  because 
it  would  explicitly  require  that  the  costs 
of  destroying  infested  or  infected  cut 
flowers  be  the  responsibility  of  the 
importer,  owner,  or  agent  or 
representative  of  the  importer  or  owner. 
It  is  estimated  that  approximately  200  to 
400  boxes  of  cut  flowers  are  abandoned 
each  month  at  Miami  International 
Airport,  the  port  of  entry  for  more  than 
90  percent  of  foreign  cut  flowers. 
Estimates  of  the  annual  cost  to  APHIS 
for  the  disposal  or  destruction  of  cut 
flowers  range  from  $100,000  to 
$240,000. 

The  entities  potentially  affected  by 
this  proposed  rule  are  importers  and 
others  in  the  United  States  who  are 
involved  in  the  importation  of  cut 
flowers.  This  proposed  rule  would 
increase  costs  for  importers,  who  would 
be  required  to  absorb  the  cost  of 
destroying  infested  or  infected  flowers 
at  U.S.  ports  of  entry.  The  number  and 
size  of  those  entities  potentially  affected 
by  this  proposed  rule  is  imknown. 

It  is  reasonable  to  assume  that  most  of 
the  entities  potentially  affected  by  this 
proposed  rule  are  small  by  U.S.  Small 
Business  Administration  (SBA) 
standards.  In  1992,  99  percent  of  4,322 
wholesalers  of  flowers,  nursery  stock, 
and  florists'  supplies  were  considered 
small  entities.  The  magnitude  of  the 
potential  economic  impact  on  small 
entities  is  not  available. 

There  is  reason  to  believe  that  the 
overall  economic  impact  of  this 
proposed  nile  on  small  entities  would 
be  insigniflcant,  given  that  the  volume 
of  cut  flowers  abandoned  at  U.S.  ports 
of  entry  is  very  small  compared  to  the 
total  volume  of  imported  cut  flowers 
allowed  entry  into  the  United  States.  In 
1996,  the  United  States  imported 
approximately  2.5  billion  fresh  cut 
flower  stems  through  Miami 
International  Airport.  No  more  than 
72,000  cut  flowers  are  abandoned  yearly 
at  Miami  International  Airport. 
Abandoned  cut  flowers,  therefore, 
represent  only  a  small  percentage  of  the 
overall  volume  of  cut  flower 
importations  into  the  United  States. 


Two  alternatives  to  this  proposed  rule 
were  considered:  (1)  To  make  no 
changes  in  the  regulations  and  (2)  to 
begin  charging  importers  for  destruction 
by  APHIS  of  abandoned  cut  flowers 
without  making  changes  to  the 
regulations.  We  rejected  the  first 
alternative — making  no  change  in  the 
regulations — after  determining  that  the 
costs  to  APHIS  are  too  high  to  continue 
destroying  or  disposing  of  abandoned 
cut  flowers  at  APHIS'  expense.  We  also 
rejected  the  second  alternative — 
charging  importers  for  destruction  by 
APHIS  of  abandoned  cut  flowers 
without  making  changes  to  the 
regulations — ^because  we  believe  it  is 
necessary  to  clarify  our  regulations 
regarding  this  issue  since  they  do  not 
currently  state  that  importers  are 
responsible  for  abandoned  cut  flowers. 
Because  we  have  elected  to  exercise  our 
authority  to  recover  all  costs  that  we 
incur  when  disposing  of  abandoned  cut 
flowers,  we  believe  it  is  necessary  to 
amend  the  cut  flowers  regulations  to 
make  them  more  consistent  with  our 
regulations  elsewhere  in  title  7,  chapter 
ni,  by  requiring  that  the  importer, 
owner,  or  agent  or  representative  of  the 
importer  or  owner  of  cut  flowers  pay  all 
additional  costs  associated  with  the 
importation  of  cut  flowers.  APHIS 
would  continue  to  provide  the  services 
of  an  inspector  during  regular  hours  of 
duty  at  the  usual  place  of  duty  at  no  cost 
to  the  importer. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Incorporation  by  reference. 
Nursery  Stock,  Plant  diseases  and  pests, 
Queu-antine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordipgly,  we  propose  to  amend  7 
CFR  part  319  as  follows: 


PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C  150dd.  150ee.  150ff, 
151-167,  450.  2803,  and  2809;  21  U.S.C.  136 
and  136a;  7  CFR  2.22.  2.80,  and  371.2(c). 

2.  Subpart — Cut  Flowers  would  be 
revised  to  read  as  follows: 

Subpart — Cut  Flowers 

319.74-1     Definitions. 

319.74-2    Conditions  governing  the  entry  of 

cut  flowers. 
319.74-3    Importations  by  the  Department. 
319.74—4    Costs  and  charges. 

Subpart— Cut  Flowers 

§319.74-1     Definitions. 

Administrator.  The  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  United  States  Department  of 
Agriculture,  or  any  employee  of  the 
United  States  Department  of  Agriculture 
delegated  to  act  in  his  or  her  stead. 

Cut  flower.  The  highly  perishable 
commodity  known  in  the  commercial 
flower-producing  industry  as  a  cut 
flower,  which  is  the  severed  portion  of 
a  plant,  including  the  inflorescence,  and 
any  parts  of  the  plant  attached  to  it,  in 
a  fresh  state.  This  definition  does  not 
include  dried,  bleached,  dyed,  or 
chemically  treated  decorative  plant 
materials;  filler  or  greenery,  such  as  fern 
fronds  and  asparagus  plumes,  frequently 
packed  with  fresh  cut  flowers;  or 
Christmas  greenery,  such  as  holly, 
mistletoe,  and  Christmas  trees. 

Inspector.  Any  individual  authorized 
by  the  Administrator  to  enforce  this 
subpart. 

United  States.  All  of  the  States,  the 
District  of  Columbia,  Guam,  the 
Northern  Mariana  Islands,  Puerto  Rico, 
the  Virgin  Islands  of  the  United  States, 
and  all  other  territories  or  possessions  of 
the  United  States. 

§  319.74-2    Conditions  governing  the  entiy 
of  cut  flowers. 

(a)  Inspection.  All  cut  flowers 
imported  into  the  United  States  must  be 
made  available  to  an  inspector  for 
examination  and  must  remain  at  the 
port  of  entry  until  released,  or 
authorized  further  movement,  by  an 
inspector. 

(b)  Actions  to  prevent  the  introduction 
of  plant  pests:  notice  by  an  inspector.  If 
an  inspector  orders  any  disinfection, 
cleaning,  treatment,  reexportation,  or 
other  action  with  regard  to  imported  cut 
flowers  that  are  found  to  be  infested 
with  injurious  plant  pests  or  infected 
with  diseases,  the  inspector  will  provide 
an  emergency  action  notification  (PPQ 
Form  523)  to  the  importer,  owner,  or 
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requirements  o^ 
been  met.  Neit 
Agriculture  nor 
held  responsibly 


agent  or  repres4ntative  of  the  importer 
or  owner  of  the  cut  flowers.  The 
importer,  owne  r,  or  agent  or 
representative  (if  the  importer  or  owner 
must,  within  ths  time  specified  in  the 
PPQ  Form  523  iind  at  his  or  her  own 
expense,  destroy  the  cut  flowers,  ship 
them  to  a  point  outside  the  United 
States,  move  thum  to  an  authorized  site, 
and/ or  apply  tnsatments,  clean,  or  apply 
other  safeguard  5  to  the  cut  flowers  as 
prescribed  by  tie  inspector  on  the  PPQ 
Form  523.  Fiulker,  if  the  importer, 
owner,  or  agenc  or  representative  of  the 
importer  or  owner  fails  to  follow  the 
conditions  on  HPQ  form  523  by  the  time 
specified  on  thq  form,  APHIS  will 
arrange  for  destruction  of  the  cut 
flowers,  and  thd  importer,  owner,  or 
agent  or  represe  ntative  of  the  importer 
or  owner  will  b^  responsible  for  all  costs 
inciured.  Cut  flt*wers  that  have  been 
cleaned  or  treated  must  be  made 
available  for  fuither  inspection, 
cleaning,  and  treatment  at  the  option  of 
the  inspector  at  any  time  and  place 
indicated  by  thf  inspector  before  the 
this  subpart  will  have 
r  the  Department  of 
the  inspector  may  be 
for  any  adverse  effects 
of  treatment  onlimported  cut  flowers. 

(c)  Fuwigatioh  for  agromyzids.  (1)  Cut 
flowers  importad  from  any  country  or 
locality  and  fou>id  upon  inspection  to 
be  infested  witH  agromyzids  (insects  of 
the  family  Agrofnyzidae)  must  be 
fumigated  at  the  time  of  importation 
with  methyl  brqmide  in  accordance 
with  paragraph  {(c)(2)  of  this  section, 
with  the  following  exceptions: 

(i)  Fumigation  will  not  be  required  for 
cut  flowers  imported  from  Canada 
(including  Labrador  and  Newfoundland) 
or  Mexico  becaise  of  the  finding  of 
agromyzids. 

(ii)  Fumigaticln  will  not  be  required 
for  cut  flowers  if  Chrysanthemum  spp. 
imported  from  <polombia  or  the 
Dominican  ReptibUc  because  of  the 
finding  of  agroi^iyzids,  when  such 
agromyzids  are  identified  by  an 
inspector  to  be  only  agromyzids  of  the 
species  Uriomyza  trifolii  (Burgess). 

(2)  Fumigatiofi  schedules.  Fumigation 
of  cut  flowers  f<ir  agromyzids  (insects  of 
the  family  Agromyzidae)  must  consist  of 
fumigation  with  methyl  bromide  at 
normal  atmospljeric  pressure  in  a 
chamber  or  under  a  tarpaulin  in 
accordance  witl  one  of  the  following 
schedules: 

IV2  lbs.  per  1,0 10  cu.  ft.  for  2  hours  at  80- 
90  »F. 

(19  oz.  concentraton  at  first  V2  hour) 
(12  oz.  concentratton  at  2  hours);  or 

2  lbs.  per  1,000  cu.  ft.  for  2  hours  at  70- 
79  "F. 


(24  OZ.  concentration  at  first  Vz  hour) 
(16  oz.  concentration  at  2  hours);  or 

2V2  lbs.  per  1,000  cu.  ft.  for  2  hours  at  60- 
69  "P. 

(30  oz.  concentration  at  first  Vz  hour) 
(20  oz.  concentration  at  2  hours);  or 

3  lbs.  per  1,000  cu.  ft.  for  2  hours  at  50- 
59  "F. 

(36  oz.  concentration  at  fu^t  Vz  hour) 
(24  oz.  concentration  at  2  hours);  or 

3V2  lbs.  per  1,000  cu.  ft.  for  2  hours  at  40- 
49  "F. 

(41  oz.  concentration  at  first  '/z  hour) 
(27  oz.  concentration  at  2  hours) 

Note:  There  is  a  possibility  that  some  cut 
flowers  could  be  damaged  by  such 
fumigation. 

(d)  Refusal  of  entry.  If  an  inspector 
finds  that  imported  cut  flowers  are  so 
infested  with  a  plant  pest  or  infected 
with  disease  that,  in  the  judgment  of  the 
inspector,  they  cannot  be  cleaned  or 
treated,  or  if  they  contain  soil  or  other 
prohibited  contaminants,  the  entire  lot 
may  be  refused  entry  into  the  United 
States. 

§  319.74-3    Importations  by  the 
Department 

The  U.S.  Department  of  Agriculture 
may  import  cut  flowers  for  experimental 
or  scientific  purposes  under  such 
conditions  and  restrictions  as  the 
Administrator  may  prescribe  to  prevent 
the  dissemination  of  plant  pests. 

§  31 9.74-4    Costs  and  charges. 

The  Animal  and  Plant  Health 
Inspection  Service,  U.S.  Department  of 
Agriculture,  will  be  responsible  only  for 
the  costs  of  providing  the  services  of  an 
inspector  during  regularly  assigned 
hours  of  duty  and  at  the  usual  places  of 
duty  (provisions  relating  to  costs  for 
other  services  of  an  inspector  are 
contained  in  7  CFR  part  354).  The 
importer,  owner,  or  agent  or 
representative  of  the  importer  or  owner 
of  cut  flowers  is  responsible  for  all 
additional  costs  of  inspection, 
treatment,  movement,  storage,  or 
destruction  ordered  by  an  inspector 
under  this  subpart,  including  the  costs 
of  any  labor  or  chemicals,  packing 
materials,  or  other  supplies  required. 

Done  in  Washington,  DC.  this  21st  day  of 
January  1999. 

Craig  A.  Reed. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  99-1918  Filed  1-27-99:  8:45  am] 

BILUNO  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Martceting  Service 

7  CFR  Part  932 

[Docket  No.  FV99-«32-1  PR] 

Olives  Grown  In  California;  Increased 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USD  A. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  would  increase  the 
assessment  rate  from  $17.10  to  $26.18 
per  ton  of  olives  established  for  the 
California  Olive  Committee  (Committee) 
under  Marketing  Order  No.  932  for  the 
1999  and  subsequent  fiscal  years.  The 
Committee  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of  olives 
grown  in  California.  Authorization  to 
assess  olive  handlers  enables  the 
Committee  to  incvu  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  The  fiscal  year  began 
January  1  and  ends  December  31.  The 
assessment  rate  would  remain  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated. 
DATES:  Comments  must  be  received  by 
March  1.  1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  Fax:  (202)  720-5698;  or 

E-mail:  moabdocket clerk@usda.gov. 

Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
vkrill  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Purvis,  Marketing  Assistant,  and 
Mary  Kate  Nelson,  Marketing  Specialist, 
CaUfomia  Marketing  Field  Office,  Fruit 
and  Vegetable  Programs.  AMS,  USDA, 
2202  Monterey  Street.  Suite  102B. 
Fresno.  California  93721;  telephone: 
(209)  487-5901;  Fax:  (209)  487-5906;  or 
George  Kelhart,  Technical  Advisor. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs. 
AMS.  USDA.  room  2525-S,  P.O.  Box 
96456.  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698.  Small  businesses  may  request 
information  on  compliance  with  this 
regulation,  or  obtain  a  guide  on 
complying  with  fruit,  vegetable,  and 
specialty  crop  marketing  agreements 
and  orders  by  contacting  Jay  Guerber, 
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Marketing  Order  Administration 
Br£Uich,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S.  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail: 

Jay N Guerber@usda.gov.  You  may 

view  the  marketing  agreement  and  order 
small  business  compliance  guide  at  the 
following  web  site:  http:// 
www.ams.usda.gov/fv/moab.html. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  imder  Marketing  Agreement 
No.  148  and  Order  No.  932,  both  as 
amended  (7  CFR  part  932),  regulating 
the  handling  of  olives  grown  in 
Cahfomia,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agricultiu« 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  California  olive  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  olives 
beginning  on  January  1,  1999,  and 
continue  until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  imless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  for  the  1999  and  subsequent 
fiscal  years  from  $17.10  per  ton  to 
$26.18  per  ton  of  olives. 


The  California  olive  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  ftom  handlers 
to  administer  the  program.  The 
members  of  the  Conunittee  are 
producers  and  handlers  of  California 
olives.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  The  assessment  rate  is  formulated 
and  discussed  in  a  public  meeting. 
Thus,  all  directly  affected  persons  have 
an  opportunity  to  participate  and 
provide  input. 

For  the  1998  and  subsequent  fiscal 
years,  the  Committee  recommended, 
and  the  Department  approved,  an 
assessment  rate  that  would  continue  in 
effect  from  fiscal  year  to  fiscal  year 
imless  modified,  suspended,  or 
terminated  by  the  Secretary  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  the  Secretary. 

The  Committee  met  on  December  10, 
1998,  and  unanimously  recommended 
1999  expenditures  of  $1,845,185  and  an 
assessment  rate  of  $26.18  per  ton  of 
olives.  In  comparison,  last  year's 
budgeted  expenditures  were  $1,750,000. 
The  assessment  rate  of  $26.18  is  $9.08 
higher  than  the  rate  currently  in  effect. 
A  higher  assessment  rate  is  needed 
because: 

(1)  Assessable  tonnage  is  down  for  the 
second  year  in  a  row  due  in  large  part 
this  crop  year  to  adverse  conditions 
created  by  the  weather  phenomenon  El 
Niiio.  Assessable  tonnage  in  1996 
totaled  144,075  tons,  in  1997  it  totaled 
85,585  tons,  and  in  1998  the  assessable 
tonnage  totaled  67,990  tons;  and 

(2)  Rather  than  reduce  1999 
expenditures,  the  Committee 
determined  that  more  funds  are  needed 
to  continue  the  development  of  an 
improved  mechanical  olive  harvester 
that  can  efficiently  harvest  most  orchard 
configurations.  The  Cahfomia  olive 
industry  recognized  that  it  needs  to 
make  cutting  harvesting  costs  a  top 
priority  if  it  is  to  remain  competitive 
with  imports.  Consequently,  after 
considerable  discussion,  the  Committee 
recommended  increasing  the  $52,000 
1999  Research  Fund  initially  suggested 
by  Committee  members  by  an  additional 
$250,000.  The  additional  $250,000  is  to 
be  used  specifically  for  the  purpose  of 
further  development  of  a  mechanical 
harvester  that  can  be  more  effectively 
utilized  by  growers  throughout  the 
Cahfomia  olive  industry  while  at  the 
same  time  reducing  harvesting  costs. 


The  following  table  compares  major 
budget  expenditure  recommendations 
for  the  1999  fiscal  year  with  those  from 
last  year: 


Budget  expendi- 
ture 

1998 

1999 

Administration  ... 

Research 

Market  Devetop- 
ment 

$357,900 
50.000 

1,308,500 

$346,485 
302.000 

1,190.500 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by 
considering  anticipated  expenses,  actual 
receipts  of  olives,  and  additional 
jjertinent  factors.  The  quantity  of 
assessable  olives  for  the  1999  fiscal  year 
is  67,990  tons  which  should  provide 
$1,779,978  in  assessment  income. 
Income  derived  from  handler 
assessments,  interest,  and  carryover  of 
reserve  funds  would  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
reserve  (currently  $316,409)  would  be 
kept  within  the  maximum  permitted  by 
the  order  (approximately  one  fiscal 
year's  expenses,  §  932.40). 

The  profKJsed  assessment  rate  would 
continue  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated  by 
the  Secretary  upon  recommendation 
and  information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  would 
be  in  effect  for  an  indefinite  period,  the 
Committee  would  continue  to  meet 
prior  to  or  during  each  fiscal  year  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  E)epartment  would 
evaluate  Committee  recommendations 
and  other  available  information  to 
determine  whether  modification  of  the 
assessment  rate  is  needed.  Further 
rulemaking  would  be  undertaken  as 
necessary.  The  Committee's  1999  budget 
and  those  for  subsequent  fiscal  years 
would  be  reviewed  and,  as  appropriate, 
approved  by  the  Department. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultiu-al  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibiUty  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  wdl  not  be  unduly 
or  disproportionately  burdened. 
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Marketing  orders  issued  pursuant  to  the 
Act,  and  the  ru(es  issued  thereunder,  are 
unique  in  that  ttey  are  brought  about 
through  group  j  ction  of  essentially 
small  entities  ading  on  their  own 
behalf.  Thus,  b<ith  statutes  have  small 
entity  orientati()n  and  compatibility. 

There  are  approximately  1,200 
producers  of  olives  in  the  production 
area  and  3  handlers  subject  to  regulation 
under  the  marketing  order.  Small 
agricultural  prqducers  have  been 
defined  by  the  ^mall  Business 
Administrationj(13  CFR  121.601)  as 
those  having  ai^ual  receipts  less  than 
$500,000,  and  inall  agricultural  service 
firms  are  defin^  as  those  whose  annual 
receipts  are  \esi  than  $5,000,000.  None 
of  the  olive  hanjdlers  may  be  classified 
as  small  entitiei,  while  the  majority  of 
olive  producer^  may  be  classiHed  as 
small  entities.   I 

This  rule  womld  increase  the 
assessment  rate!  established  for  the 
Committee  andicollected  from  handlers 
for  the  1999  and  subsequent  hscal  years 
from  $17.10  per  ton  to  $26.18  per  ton  of 
olives.  The  Cor^mittee  recommended 
1999  expenditiires  of  $1,845,185  and  an 
assessment  ratq  of  $26.18  per  ton.  The 
proposed  assessment  rate  of  $26.18  is 
$9.08  higher  th^  the  1998  rate.  The 
quantity  of  ass^sable  olives  for  the 
1999  fiscal  yeai)  is  67.990  tons.  Thus,  the 
$26.18  rate  should  provide  $1,779,978 
in  assessment  ijicome  and  be  adequate 
to  meet  this  year's  budgeted  expenses, 
when  combine^  with  funds  from  the 
authorized  reserve  and  interest  income. 

The  following  table  compares  major 
budget  expenditure  recommendations 
for  the  1999  fia:al  year  with  those  from 
last  year: 


Budget  expendi- 
ture 


Administration  .. 

Research 

Market  Develop- 
ment   


1998 


$357,900 
50,000 

1.308.500 


1999 


$346,485 
302,000 

1,190,500 


A  higher  ass«  ssment  rate  is  needed  for 
1999  because: 

(1)  Assessable  tonnage  is  down  for  the 
second  year  in  ^  row  due  in  large  part 
this  crop  year  tb  adverse  conditions 
created  by  the  weather  phenomenon  El 
Nino.  Assessable  tonnage  in  1996 
totaled  144,075  tons,  in  1997  it  totaled 
85,585  tons,  and  in  1998  the  assessable 
tonnage  totaled  67,990  tons;  and 

(2)  Rather  th)  n  reduce  1999 
expenditures,  t  le  Committee 
determined  tha  t  more  funds  are  needed 
to  continue  the  development  of  an 
improved  mecl  lanical  olive  harvester 
that  can  efficiei  itly  harvest  most  orchard 
configurations.  The  California  olive 
industry  recogi  lized  that  it  needs  to 


make  cutting  harvesting  costs  a  top 
priority  if  it  is  to  remain  competitive 
with  imports.  Consequently,  after 
considerable  discussion,  the  Committee 
recommended  increasing  the  $52,000 
1999  Research  Fund  initially  suggested 
by  Committee  members  by  an  additional 
$250,000.  The  additional  $250,000  is  to 
be  used  specifically  for  the  purpose  of 
further  development  of  a  mechanical 
harvester  that  can  be  more  effectively 
utilized  by  growers  throughout  the 
California  oUve  industry  while  at  the 
same  time  reducing  harvesting  costs. 

The  Committee  reviewed  and 
unanimously  recommended  1999 
expenditures  of  $1,845,185  which 
included  the  $250,000  increase  in 
Research  for  further  development  of  an 
improved  mechanical  olive  harvester. 
To  finance  this  additional  research 
allotment,  the  Committee  considered 
reducing  the  Market  Development 
budget  item  by  amounts  ranging  from 
$100,000  to  $309,530.  The  prevailing 
opinion  was  that  the  money  allocated 
for  1999  MfU'ket  Development 
recommended  by  the  Marketing 
Subcommittee  remain  the  same 
($1,190,500)  as  initially  suggested, 
which  is  $118,000  less  than  budgeted 
for  1998.  The  Committee  members 
believed  that  the  Administrative  Budget 
had  already  been  reduced  as  low  as 
possible  ($11,415  less  than  for  1998). 
The  only  other  alternative  was  to 
increase  the  assessment  rate.  The 
assessment  rate  of  $26.18  per  ton  of 
assessable  olives  was  then  derived  by 
considering  anticipated  expenses,  actual 
receipts  of  olives,  and  additional 
pertinent  factors. 

Based  on  a  review  of  historical  and 
preliminary  marketing  and  price 
information,  grower  revenue  for  the 
1998-99  crop  year  (August  1  through 
July  31)  is  estimated  to  be 
approximately  $39,500,000.  Therefore, 
the  estimated  assessment  revenue  of 
$1,779,978  for  the  1999  fiscal  year  will 
be  approximately  4.5  percent  of  grower 
revenue. 

This  action  would  increase  the 
assessment  obligation  imposed  on 
handlers.  While  assessments  impose 
some  additional  costs  on  handlers,  the 
costs  are  minimal  and  uniform  on  all 
handlers.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  would  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  In  addition,  the 
Committee's  meeting  was  wridely 
publicized  throughout  the  California 
olive  industry,  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Conunittee  meetings,  the  December  10, 


1998,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  proposed  rule  would  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  California  olive 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposed  rule.  Thirty  days  is 
deemed  appropriate  because:  (1)  The 
Committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis;  (2)  the 
1999  fiscal  year  began  on  January  1, 

1999,  and  the  order  requires  that  the 
rate  of  assessment  for  each  fiscal  year 
apply  to  all  assessable  olives  handled 
during  such  fiscal  year;  (3)  all  three 
handlers  are  represented  on  the 
Committee  and  participated  in 
deliberations,  (4)  and  all  handlers  are 
aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years. 

List  of  Subjects  in  7  CFR  Part  932 

Marketing  agreements,  Olives, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  932  is  proposed  to 
be  amended  as  follows: 

PART  932— OLIVES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  932  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  932.230  is  proposed  to  be 
revised  to  read  as  follows: 

§932.230    Assessment  rate. 

On  and  after  January  1. 1999,  an 
assessment  rate  of  $26.18  per  ton  is 
established  for  California  olives. 

Dated:  January  22, 1999. 
Robert  C.  Keeney, 

Deputy  Administrator.  Fruit  and  Vegetable 
Programs. 

[FR  Doc.  99-1969  Filed  1-27-99;  8:45  am] 
BILUNQ  COOE  341»-02-P 
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NORTHEAST  DAIRY  COMPACT 
COMMISSION 

7  CFR  Parts  1307  and  1308 

Over-Order  Price  Regulation 

AGENCY:  Northeast  Dairy  Compact 
Commission. 

ACTION:  Proposed  rule;  notice  of  hearing. 

summary:  The  Northeast  Dairy  Compact 
Commission  proposes  to  amend  the 
method  for  determining  the  amount  of 
the  administrative  assessment  charged 
to  milk  handlers.  The  proposed  rule 
would  give  the  Commission  discretion, 
in  any  given  month,  to  waive  the 
administrative  assessment  entirely,  or  to 
set  the  rate  at  an  emiount  less  than  the 
current  flat  rate  of  3.2c  per 
hundredweight  of  fluid  milk.  The 
Commission's  goal  is  to  maintain  a 
reserve  account  in  the  range  of  80%  to 
120%  of  four-months  operating 
expenses,  as  determined  to  be  necessary 
in  the  budget  approved  by  the 
Commission.  However,  his  range  would 
not  be  binding  on  the  Commission  and 
the  Commission  would  at  all  times 
retain  discretion  whether  to  waive  the 
administrative  assessment  or  to  set  the 
rate  at  an  amount  less  than  3.2  cents. 
The  Commission  also  invites  comments 
on  whether  the  rule  should  be  amended 
to  permit  the  Commission  to  adjust  the 
administrative  assessment  upward,  from 
the  current  rate  of  3.2c,  in  exceptional 
.  circimistances  and,  if  so,  what 
exceptional  circumstances  would  justify 
such  an  adjustment.  Finally,  the 
Commission  proposes  to  promulgate  a 
new  rule  that  would  require  hemdlers  to 
make  pajrment  to  the  Compact 
Commission  by  electronic  funds 
transfer,  if  the  total  amount  due  is 
greater  than  $25,000. 

DATES:  A  public  hearing  will  be  held  on 
March  3,  1999  at  9  a.m.  Sworn  and 
notarized  written  testimony,  comments 
and  exhibits  may  be  submitted  until  5 
p.m.  on  March  17, 1999. 

ADDRESSES:  The  public  hearing  urill  be 
held  at  Tuck  Library,  Chubb 
Auditorium,  30  Park  Street,  Concord, 
New  Hampshire.  Mail,  or  deUver,  sworn 
and  notarized  testimony,  comments  and 
exhibits  to:  Northeast  Dairy  Compact 
Commission,  34  Barre  Street,  Suite  2, 
Montpelier,  Vermont  05602. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Becker,  Executive  Director, 
Northeast  Dairy  Compact  Commission  at 
the  above  address  or  by  telephone  at 
(802)  229-1941,  or  by  facsimile  at  (802) 
229-2028. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

The  Northeast  Dairy  Compact 
Commission  ("Commission")  was 
established  imder  authority  of  the 
Northeast  Interstate  Dairy  Compact 
("Compact").  The  Compact  was  enacted 
into  law  by  each  of  the  six  participating 
New  England  states  as  follows: 
Connecticut — Pub.  L.  93-320;  Maine — 
Pub.  L.  89-437,  as  amended.  Pub.  L.  93- 
274;  Massachusetts— Pub.  L.  93-370; 
New  Hampshire — Pub.  L.  93-336; 
Rhode  Island— Pub.  L.  93-106; 
Vermont — Pub.  L.  93-57.  In  accordance 
with  Article  I,  Section  10  of  the  United 
States  Constitution,  Congress  consented 
to  the  Compact  in  Pub.  L.  104-127 
(FAIR  Act),  Section  147,  codified  at  7 
U.S.C.  7256.  Subsequently,  the  United 
States  Secretary  of  Agriculture,  pursuant 
to  7  U.S.C.  7256(1),  authorized 
implementation  of  the  Compact. 

Pursuant  to  its  rulemaking  authority 
under  Article  V,  Section  1 1  of  the 
Compact,  the  Commission  concluded  an 
informal  rulemaking  process  and  voted 
to  adopt  a  compact  over-order  price 
regulation  on  May  30,  1997. i  The 
Commission  subsequently  amended  and 
extended  the  compact  over-order  price 
regulation.2  In  1998,  the  Commission 
further  amended  specific  provisions  of 
the  over-order  price  regulation.^  The 
current  compact  over-order  price 
regulation  is  codified  at  7  CFR  Chapter 

xin. 

On  November  27,  1998,  the 
Commission  issued  a  notice  of  proposed 
rulemaking  proceedings  on  several 
subjects  and  issues,  including  whether 
the  amount  of,  or  method  for 
determining,  the  administrative 
assessment  should  be  amended.*  The 
Commission  held  a  public  hearing  to 
receive  testimony  on  December  11,  1998 
in  Boxborough,  Massachusetts  and 
comments  were  received  until  5  p.m.  on 
December  31, 1998. 

On  January  13,  1999,  the  Commission 
held  its  deliberative  meeting,  pursuant 
to  7  CFR  1361.8.  to  consider  all  oral  and 
written  comments  received  at  the  public 
hearing  and  the  additional  comments 
received  by  the  Commission's  published 
comment  deadline  of  December  31, 
1998,  and  to  deliberate  and  act  on  the 
proposed  subjects  and  issues 
rulemaking  regarding  whether  the 
amount  of,  or  method  for  determining, 
the  administrative  assessment  should  be 
amended.' 


Based  on  the  oral  testimony  and 
written  comments  and  exhibits  received 
in  that  proceeding,  the  Commission 
proposes  to  amend  the  method  for 
determining  the  amount  of  the 
administrative  assessment  charged  to 
milk  handlers. 6  The  proposed  rule 
would  give  the  Commission  discretion, 
in  any  given  month,  to  waive  the 
administrative  assessment  entirely,  or  to 
set  the  rate  at  an  amount  less  than  the 
current  flat  rate  of  3.2t  per 
hundredweight  of  fluid  milk.  The 
waiver  or  reduction  would  be  based  on 
the  Commission's  reserves  and 
expenses.  The  Commission's  goal  is  to 
maintain  a  reserve  account  in  the  range 
of  80%  to  120%  of  four-months 
operating  expenses,  as  determined  to  be 
necessary  in  the  budget  approved  by  the 
Commission.  However,  this  range  would 
not  be  binding  on  the  Commission  and 
the  Commission  would  at  all  times 
retain  discretion  whether  to  waive  the 
administrative  assessment  or  to  set  the 
rate  at  an  amount  less  than  3.2  cents. 
The  Commission  would  welcome  public 
comments  on  these  proposals.  The 
Commission  also  invites  comments  on 
whether  the  rule  should  be  amended  to 
permit  the  Commission  to  adjust  the 
administrative  assessment  upward,  from 
the  ciurent  rate  of  3.2e,  in  exceptional 
circumstances  and,  if  so,  what 
exceptional  circumstances  would  justify 
such  an  adjustment. 

In  addition  to  the  proposed 
amendments  to  the  administrative 
assessment,  the  Commission  also 
proposes  to  promulgate  a  new  rule  that 
would  require  handlers  to  make 
payment  to  the  Compact  Commission  by 
electronic  funds  transfer,  if  the  total 
amount  due  is  greater  than  $25,000. 

II.  Siunmary  and  Analysis  oflssues  and 
Comments 

Administrative  Assessment 

The  Commission  received  oral  and 
written  testimony  and  comment  from 
the  Conunission's  Regulations 
Administrator,  Carmen  Ross,  and  eight 
commenters  in  the  subjects  and  issues 
rulemaking  proceeding  regarding 
whether  the  amount  of,  or  method  for 
determining,  the  administrative 
assessment  should  be  amended.^ 

Mr.  Ross  testified  that  the  Compact 
authorizes  the  Commission  to  impose  an 
assessment  on  milk  handlers  to  cover 


>  62  FR  29626  (May  30.  1997] 
2  62  FR  62810  (Nov.  25,  1997) 
'63  FR  10104  (Feb.  27. 1998);  63  FR  46385  (Sept. 
1,  1998);  and  63  FR  65517  (Nov.  27,  1998). 
*63  FR  65563  (Nov.  27.  1998). 
>64FRS33  0an.  5.  1999). 


"The  current  administrative  assessment 
regulation  is  published  at  7  CFR  part  1308. 

'Cannen  L  Ross.  Transcript  ("Tr.")  at  4;  Charles 
Arbing,  Tr.  at  30;  Diane  Bothfeld  Tr.  at  54  and 
Written  Comment  ("WC")  at  32;  Leon  J. 
Berthiaume,  WC  13;  Robert  D.  Wellington,  WC  16; 
Edward  W.  Gallagher.  WC  l":  Sally  ].  Beach.  WC 
21;  Michael  L.  Altman,  WC  2';  and  Leon  Graves, 
WC34. 
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the  costs  of  the  idministration  and 
enforcement  of  :he  over-order  price 
regulation.  The  Compact  also  requires 
the  Commissioi  to  establish  a  reserve 
for  the  ongoing  operating  expenses.^  Mi. 
Ross  explained  that  the  current 
regulation  requires  handlers  of  Class  I 
milk  products  c  isposed  of  in  the 
regulated  area  I )  pay  their  pro  rata  share 
of  the  expenses  of  the  administration 
and  enforcemer  t  of  the  over-order  price 
regulation.  The  current  administrative 
assessment  is  a  Flat  rate  of  3.2  cents  per 
hundredweight  and  results  in  a  variance 
in  income  of  up  to  13%  per  month.^ 

The  Comraiss  ion  regulation  is,  in  all 
material  respect  s,  the  same  as 
corresponding  provisions  of  the  Federal 
Order  #  1  reguh  tions.'° 

Under  the  Com  jact,  like  Federal  Order  #1. 
the  handler  is  res  )onsible  for  making 
payments  of  the  a  dministrative  assessment. 
Under  the  Compa  :t,  like  Federal  Order  #1, 
the  handler  is  res  )onsible  for  payment  to  the 
pool.  Both  the  Co  npact  and  the  Federal 
Order  #  1  regulate  handlers  of  fluid  milk 
products  dispose!  I  of  in  the  regulated  area, 
and  define  "hand  er"  to  cover  operator's  of 
pool  plants,  partii  illy  regulated  plants, 
cooperative  assoc  lations  and  others  who 
receive  and  distri  jute  fluid  milk  products." 

Mr.  Ross  expl  ained  that  under  the 
Federal  Market  Order  #  1  regulation, 
"the  Federal  Market  Order 

can,  when  conditions 
warrant  it,  reduce  or  even  waive  the 
administrative  nssessment."  '^  Under 
Administrator 
the  United  States 


Federal  Market 
histruction  #20!' 


:S«s 


3 


2,: 


Department  of  i  Agriculture  Dairy 
Division  recommends  that  budgeted 
operating  resen  es  be  maintained  within 
a  range  of  80%   o  120%  of  the 
designated  rese  -ve  level.  '-^ 

Some  commenters  '*  suggested  that 
the  Commission  waive  or  reduce  the 
administrative  i  issessment  in  months  in 
which  there  is  no  producer  pool. 
Conversely,  other  commenters  " 
concluded  that  the  administrative 
assessment  sho  aid  be  charged  in  all 
months,  regardless  of  whether  there  is  a 
Compact  produfcer  pool  in  a  particular 
month,  to  ensuie  adequate  funding  of 
the  Commission's  other  functions.  Mr. 
Ross  testified,  t  lat  the  Commission  has 
responsibilities  in  addition  to  running 
the  pool,  hi  par  iculcir,  he  stated  that  it 


/rt 


also.  Compact  Article  IV, 
icie  Vn.  Section  18(a). 


•  Ross.  Tr.  at  5; 
Section  10  (9)  and 

•Ross.  Tr.  at  5-6 

'ORoss,  Tr.  at6-^ 

'  I  Ro&s,  Tr.  at  6 

'2R08S,Tr.  at8 

'^Market  Administrator  Instruction  #207.  WC  at 
3-11. 

'*Arbing,  Tr.  at 
Berthiaume.  WC  at 

"Wellington.  WC 
and  Beach,  WC  at 


32:Bothfeld,  Tr.  at55; 
4:  and  Graves,  WC  at  34. 
at  16-17:  Gallagher,  WC  at  20; 


is  imperative  that  the  Compact 
Commission  continues  to  monitor  the 
Compact  pool  because  the  handlers  still 
have  to  report  and  producers  may  be 
qualified  in  and  out  of  the  pool,  even  in 
months  when  the  federal  price  is  above 
the  Compact  minimum  price  and  there 
is  no  Compact  producer  pool.'* 
Accordingly,  the  Commission  does  not 
agree  that  the  administrative  assessment 
should  be  tied  to  whether  there  is  a 
producer  pool  in  a  particular  month. 

Many  commenters  '^  encouraged  the 
Commission  to  amend  the 
administrative  assessment  regulation  to 
allow  the  flexibility  to  adjust  the 
assessment  rate,  as  needed  and 
appropriate,  to  meet  the  Commission's 
expenses,  and  to  waive  or  reduce  the 
assessment  when  the  Commission 
operating  reserves  permit  it.  For 
example,  Mr.  Arbing  testified  that  the 
Commission  should  waive  the 
administrative  assessment  in  months  in 
which  the  Commission  has  sufficient 
reserves.'*  He  testified  that  he  would 
support  a  methodology  that  allowed  the 
Commission  discretion  to  waive  or 
adjust  the  assessment  depending  on  the 
reserves  and  expenses  of  the 
Commission."  He  further  testified  that 
he  would  consider  four  months 
operating  reserves,  based  on  the  budget 
approved  by  the  Commission,  to  be  an 
appropriate  level  for  a  reserve  fund.'" 
Other  commenters  also  recommended 
that  the  Commission  establish  adequate 
reserves  based  on  the  Commission's 
budget.2' 

The  Commission  concludes  that  these 
commenters  2^  raise  valid  points  and, 
therefore,  proposes  to  amend  the 
method  for  determining  the  amount  of 
the  administrative  assessment  charged 
to  milk  handlers,  without  regard  to 
whether  there  is  a  producer  pool  in  a 
given  month.  The  proposed  rule  would 
give  the  Commission  discretion,  in  any 
given  month,  to  waive  the 
administrative  assessment  entirely,  or  to 
set  the  rate  at  an  amount  less  than  the 
current  flat  rate  of  3.2  cents  per 


'*Ross,  Tr.  at  24-25. 

I' Arbing.  Tr.  at  31;  Bothfeld,  Tr.  at  55; 
Berthiaume.  WC  at  14;  Wellington,  WC  at  16: 
Gallagher.  WC  at  20;  and  Graves.  WC  at  34. 

'"Arbing.  Tr.  at  31. 

"Arbing,  Tr.  at  53-54. 

»  Arbing,  Tr.  at  38.  40-41. 

-I  Bothfeld,  Tr.  at  55;  Berthiaume,  WC  at  14; 
Wellington,  WC  at  16;  Gallagher,  WC  at  20;  and 
Graves,  WC  at  34. 

^Arbing.  Tr.  at  31,  38,  40-41(re:  importance  to 
processors  to  waive  the  administrative  assessment 
when  the  Commission  has  adequate  reserves):  and 
Bothfeld,  Tr.  at  55,  Berthiaume,  WC  at  14, 
Wellington.  WC  at  16,  Gallagher,  WC  at  20,  Beach, 
WC  at  22,  Graves,  WC  at  34  (re:  in  support  of  the 
Commission  having  the  flexibility  to  waive  or 
reduce  the  administrative  assessment  rate  when  the 
operating  reserves  permit  it) 


hundredweight  of  fluid  milk.  The 
waiver  or  reduction  would  be  based  on 
the  Commission's  reserves  and 
expenses.  The  Commission's  goal  is  to 
maintain  a  reserve  account  in  the  range 
of  80%  to  120%  of  four-months 
operating  expenses,  as  determined  to  be 
necessary  in  the  budget  approved  by  the 
Commission.  This  range,  however, 
would  not  be  binding  on  the 
Commission  and  the  Commission  would 
at  all  times  retain  discretion  whether  to 
waive  or  set  a  lower  rate  for  the 
administrative  assessment.  The 
Commission  also  is  considering  an 
additional  amendment  that  would  give 
the  Commission  discretion  to  adjust  the 
administrative  assessment  upward,  from 
the  current  rate  of  3.2  cents,  in 
exceptional  circumstances  and,  if  so, 
what  exceptional  circumstances  would 
justify  such  an  adjustment. 

One  commenter  2-'  offered  several 
arguments  related  to  the  Commission's 
use  of  the  funds  generated  by  the 
administrative  assessment.  "This 
commenter  argues  that  section  18  of  the 
Compact  only  permits  the  Commission 
to  assess  and  use  the  administrative 
assessment  for  the  direct  costs  of 
administering  the  producer  pool,  i.e. 
computation  and  announcement  of  the 
over-order  price,  pursuant  to  7  CFR  part 
1305,  and  the  computation  and 
announcement  of  the  producer  price, 
pursuant  to  7  CFR  part  1306,  and  the 
receipt  and  distribution  of  monies  from 
the  producer- settlement  fund.^*  This 
commenter  asks  the  Commission  to 
amend  its  regulations  to  conform  to  this 
narrow  interpretation  of  the  Compact." 

The  implication  of  this  argument  is 
that  the  commenter  does  not  view  the 
Commission  as  authorized  to  use  the 
administrative  assessment  funds  for 
administration  and  enforcement  of  any 
other  regulation  or  provision  of  the 
Compact.  Some  of  the  Commission 
activities  authorized  by  these  other 
regulations  and  Compact  provisions 
include  rulemaking,^*  prescribing  and 
verifying  handler's  reports  (which  are 
the  basis  for  the  administration  of  the 
over-order  price),^'  determining  the 
qualification  of  producers,^*  classifying 
milk,29  providing  an  exemption  process 
for  regulated  persons,''^  to  meet  and 


"Altman.WCat26. 

"Altman.WC  at  26-30. 

25  Altman.  WC  at  30. 

»7  CFR  1300.1  and  7  CFR  parts  1361  and  1371 
and  Compact  Article  V. 

"  7  CFR  1300.1,  7  CFR  Part  1303  and  Compact 
Article  VI. 

»7  CFR  1301.11. 

»7  CFR  part  1304. 

»7  CFR  part  1381,  Compact  Article  VI,  Section 
16. 
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conduct  business.^'  enforcing  the 
Compact  and  over-order  price 
regulation.'^  and  conducting  and 
administering  the  activities  authorized 
by  Articles  I.  n,  IV  or  VII  of  the 
Compact. 

The  Commission  respectfully 
disagrees  with  this  commenter's  narrow 
interpretation  of  its  authority  as  being 
contrary  to  both  the  letter  and  the  spirit 
of  the  Compact.  The  Compact  charges 
the  Commission  with  the  broad  mission 
of  taking  "such  steps  as  are  necessary  to 
assure  the  continued  viability  of  dairy 
farming  in  the  northeast,  and  to  assure 
consumers  of  an  adequate,  local  supply 
of  pure  and  wholesome  milk."  Compact 
Article  I,  Section  1.  In  addition  to  the 
activities  authorized  by  the  Compact 
cited  above,  the  Compact  specifically 
authorizes  the  Commission  to  adopt  a 
compact  over-order  price  regulation, 
and  permits  that  regulation  to  include 
"an  assessment  for  the  specific  purpose 
of  their  administration. "  Compact 
Article  VII,  Section  18(a).  The  Compact 
further  states  that  any  price  regulation 
may  include  "(olther  provisions  and 
requirements  as  the  commission  may 
find  are  necessary  or  appropriate  to 
effectuate  the  purposes  of  this  compact 
and  to  provide  for  the  payment  of  fair 
and  equitable  minimum  prices  to 
producers."  Compact  Article  IV.  Section 
10  (11).  The  Compact  also  requires  the 
regulations  to  "provide  for 
establishment  of  a  reserve  for  the 
commission's  ongoing  operating 
expenses."  Compact.  Article  VII. 
Section  18(a).  The  Commission  has 
promulgated  regulations  at  7  CFR 
Chapter  XIII  to  effectuate  its  obligations 
and  responsibilities  under  the  Compact. 
The  Commission  is  responsible  for  the 
administration  and  enforcement  of  each 
of  the  individual  regulations  that 
constitute  the  Northeast  Dairy  Compact 
Over-order  Price  Regulation,  not  only 
those  selected  regulations  identified  by 
the  commenter. 

Finally,  three  commenters.'^  asked 
the  Commission  to  consider  amending 
the  regulations  to  eliminate  the  over- 
order  obligation  and  administrative 
assessment  on  raw  skim  milk  that  is 
sold  in  bulk  to  other  processing  plants 
who  further  process  and  bottle  that 
milk.  The  Commission  considered  the 
concerns  expressed  by  these 
commenters.  but  declines  to  propose  the 
requested  amendments  at  this  time.  The 
Commission  notes  that  the  present 
Compact  regulations  are.  in  all  material 
respects,  identical  to  the  Federal  Order 
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"  Compact  Article  m. 
'2  Compact  Article  VI. 

"Bothfeld.  Tr.  at  55-59;  Berthiaume.  WC  at  14- 
15;  and  Beach.  WC  at  22. 


#  1  regulations  in  the  treatment  of  the 
raw  skim  milk  that  is  sold  for  further 
processing. 

The  Northeast  Dairy  Compact 
Commission  has  considered  all  the 
testimony  and  comments  provided  and 
proposes  to  amend  the  method  for 
determining  the  amount  of  the 
administrative  assessment  charged  to 
milk  handlers.  The  proposed  rule  would 
give  the  Conunission  discretion,  in  any 
given  month,  to  waive  the 
administrative  assessment  entirely  or  to 
set  the  rate  at  an  amoimt  less  than  the 
ciurent  flat  rate  of  3.2  cents  per 
hundredweight  of  fluid  milk.  The 
waiver  or  reduction  would  be  based  on 
the  Commission's  reserves  and 
expenses. 

Method  of  Payment  and  Charges  on 
Overdue  Accounts 

The  Commission  also  proposes  to  add 
a  new  regulation  which  would  require 
that  handlers  make  payment  of  the  over- 
order  obligation  and  administrative 
assessment  to  the  Commission  by 
electronic  transfer  of  funds  if  the 
aggregate  total  due  for  the  month  is 
greater  than  $25,000.  The  Commission 
seeks  to  add  this  rule  in  order  to  best 
ensure  the  efficient  and  timely  transfer 
of  funds  into  the  producer-settlement 
fund  and  the  corresponding  timely 
distribution  of  funds  from  the  producer- 
settlement  fund.  Based  on  the 
experience  of  the  Commission  in 
administering  the  producer-settlement 
fimd.  most  handlers  already  use 
electronic  transfer  of  funds.  The 
Commission  also  uses  electronic 
transfer  of  funds  for  distribution  to 
handlera  of  monies  from  the  producer- 
settlement  fund. 

Official  Notice  of  Technical,  Scientific 
or  Other  Matters 

Pursuant  to  the  Commission 
regulations,  7  CFR  1361.5(g)(5),  the 
Commission  hereby  gives  public  notice 
that  it  may  take  official  notice,  at  the 
public  hearing  March  3.  1999.  or 
afterward,  of  relevant  facts,  statistics, 
data,  conclusions,  and  other  information 
provided  by  or  through  the  United 
States  Department  of  Agriculture, 
including,  but  not  limited  to,  matters 
reported  by  the  National  Agricultural 
Statistics  Service,  the  Market 
Administrators,  the  Economic  Research 
Service,  the  Agricuhural  Marketing 
Service  and  information,  data  and 
statistics  developed  and  maintained  by 
the  Departments  of  Agriculture  of  the 
States  or  Commonwealth  within  the 
Compact  regulated  area. 

The  Commission  will  also  receive  into 
the  record  of  this  rulemaking 
proceeding  the  entire  record,  including 


the  pubhc  hearing  transcript  and 
written  comments  and  submissions,  of 
the  subjects  and  issues  rulemaking 
proceeding  regarding  whether  the 
amount  of,  or  method  for  determining, 
the  administrative  assessment  should  be 
amended. 

Public  Participation  in  Rulemaking 
Proceedings 

The  Commission  seeks  and 
encourages  oral  and  written  testimony 
and  comments  from  all  interested 
persons  regarding  these  proposed  rules. 
The  Commission  continues  to  benefit 
from  the  valuable  insights  and  active 
participation  of  all  segments  of  the 
affected  community  including 
consumers,  processors  and  producers  in 
the  development  and  administration  of 
the  Over-order  Price  Regulation. 

Date,  Time  and  Location  of  the  Public 
Hearing 

The  Northeast  Dairy  Compact 
Commission  will  hold  a  public  hearing 
at  9  a.m.  on  March  3,  1999  at  the  Tuck 
Library,  Chubb  Auditorium,  30  Park 
Street,  Concord,  New  Hampshire. 

Request  for  Pre-filed  Testimony  and 
Written  Comments 

Pursuant  to  the  Commission  rules.  7 
CFR  1361.4.  any  person  may  participate 
in  the  rulemaking  proceeding 
independent  of  the  hearing  process  by 
submitting  written  comments  or 
exhibits  to  the  Commission.  Comments 
and  exhibits  may  be  submitted  at  any 
time  before  5  p.m.  on  March  17.  1999. 

Please  note:  Coininents  and  exhibits  will 
be  made  part  of  the  record  of  the  rulemaking 
proceeding  only  if  they  identify  the  author's 
name,  address  and  occupation,  and  if  they 
include  a  swom  and  notainzed  statement 
indicating  that  the  comment  and/or  exhibit  is 
presented  based  upon  the  author's  personal 
knowledge  and  belief.  Facsimile  copies  will 
be  accepted  up  until  the  5  p.m.  deadline,  but 
the  original  must  then  be  sent  by  ordinary 
mail. 

The  Commission  is  requesting  pre- 
filed  testimony  from  any  interested 
person.  Pre-filed  testimony  must 
include  the  name,  address  and 
occupation  of  the  witness  and  a  swom 
notarized  statement  indicating  that  the 
testimony  is  presented  based  upon  the 
author's  personal  knowledge  and  belief. 
Pre-filed  testimony  must  be  received  in 
the  Commission  office  no  later  than  5 
p.m.  February  22,  1999  to  insure 
distribution  to  Commission  members 
prior  to  the  public  hearing. 

Pre-filed  testimony,  comments  and 
exhibits  should  be  sent  to:  Northeast 
Dairy  Compact  Commission,  34  Barre 
Street,  Suite  2,  Montpelier,  Vermont 
05602  or  by  facsimile  to  (802)  229-2028. 
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List  of  Subjects  i^  7  CFR  Parts  1307  and 
1308 

Milk. 

Codification  in  C^e  of  Federal 
Regulations         | 

For  reasons  set  forth  in  the  preamble, 
the  Northeast  Dairy  Compact 
Commission  proposes  to  amend  7  CFR 
parts  1307  and  1308  as  follows: 

PART  1307— PAYMENTS  FOR  MILK 

1.  The  authorit  >r  citation  for  part  1307 
continues  to  read  as  follows: 

Authority:  7  U.sJc.  7256 

§  1 307.4    [Redesignated  as  §  1 307.5] 

2.  Section  130i|.4  is  redesignated 
§1307.5. 

3.  A  new  §  130  7 A  is  added  to  read  as 
follows: 

§1307.4    Method  pf  payment 

If  the  combined  total  of  the  handler's 
producer-settlemJBnt  fund  debit  for  the 
month  as  determined  under  §  1307.2(a) 
and  the  handler's  obUgation  for  the 
month  as  determ|ned  under  §  1308.1  of 
this  chapter  is  greater  than  $25,000, 
then  the  handler  must  make  payment  to 
the  compact  commission  by  electronic 
transfer  of  funds  on  or  before  the  18th 
day  after  the  end  of  the  month. 

PART  1308— ADMINISTRATIVE 
ASSESSMENT 

1.  The  authoril  y  citation  for  part  1308 
continues  to  reac  as  follows: 

Authority:  7  US  C.  7256. 

2.  Section  130S.1  is  amended  by 
revising  the  intrc  ductory  text  to  read  as 
follows: 

§1308.1    Assessment  for  pricing 
regulations  adminstration. 

On  or  before  the  18th  day  after  the 
end  of  the  month ,  each  handler  shall 
pay  to  the  compj  ct  commission  his  pro 
rata  share  of  the  !xpense  of 
administration  o  this  pricing 
regulation.  The  j  ayment  shall  be  at  the 
rate  of  3.2  cents  )er  hundredweight.  The 
Commission  ma]  waive,  or  set  the  rate 
at  an  amount  les  i  than  3.2  cents, 
pursuant  to  §  13(18.2.  The  payment  shall 
apply  to: 

*  *  *  k  • 

3.  A  new  §  13C  8.2  is  added  to  read  as 
follows: 

§  1 308.2    Method  lo  waive  or  change  the 
administration  assessment. 


The  compact 
or  change  the 
regulation  admi4istration 
the  operating 
80%  to  120%  of  Ifour 


commission  may  waive 
assessment  for  pricing 
to  maintain 
in  the  range  of 
months  operating 


expenses,  as  determined  in  the  budget 
approved  by  the  commission.  The 
compact  commission  will  announce, 
pursuant  to  §  1305.2  of  this  chapter,  the 
waiver  or  change  in  rate  of  assessment. 

Dated:  January  22. 1999. 
Kenneth  M.  Becker, 
Executive  Director. 
[FR  Doc.  99-1993  Filed  1-27-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  1  and  3 
[Docket  No.  98-106-1] 

Animal  Welfare;  Petition  for 
Rulemaking 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  petition  and  request 
for  comments. 

SUMMARY:  We  are  notifying  the  public  of 
our  receipt  of  a  petition  for  rulemaking, 
and  we  are  soliciting  public  comment 
on  that  petition.  The  petition,  sponsored 
by  several  petitioners,  requests  that  the 
Secretary  of  Agriculture  amend  the 
definition  of  "animal"  in  the  Animal 
Welfare  Act  regulations  to  remove  the 
current  exclusion  of  rats  and  mice  bred 
for  use  in  research  and  birds  and  grant 
such  other  relief  as  the  Secretary  deems 
just  and  proper." 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
March  29,  1999. 

ADDRESSES:  We  are  accepting  comments 
in  two  ways — either  in  hard  copy  or  via 
the  Internet.  However,  comments 
submitted  in  either  method  must  be 
submitted  as  described  below; 
comments  sent  to  other  than  the 
physical  address  or  the  Internet  address 
listed  below  will  not  be  considered.  For 
comments  submitted  in  hard  copy, 
please  send  an  original  and  three  copies 
to  Docket  No.  98-106-1,  Regulatory 
Analysis  and  Development.  PFD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-106-1.  Anyone  wishing 
to  see  copies  of  comments  received  or 
the  petition  may  do  so  by  coming  to 
USDA,  room  1141.  South  Building,  14th 
Street  and  Independeitee  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Please  call  ahead  on 
(202)  690-2817  to  facihtate  entry  into 
the  comment  reading  room.  Any  person 


who  wishes  to  slibmit  a  comment 
electronically  must  use  a  form  located 
on  the  Internet  at  http:// 
comments.aphis.usda.gov. 
Electronically  submitted  comments 
need  only  be  submitted  once.  These 
comments  are  available  for  public 
viewing  at  the  same  Internet  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Jerry  DePoyster,  Senior  Veterinary 
Medical  Officer,  AC,  APHIS,  4700  River 
Road  Unit  84,  Riverdale,  MD  20737- 
1228,  (301)  734-7833. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  Animal  Welfare  Act  (AWA) 
(7  U.S.C.  2131  et  seq.),  the  Secretary  of 
Agriculture  is  authorized  to  promulgate 
standards  and  other  requirements 
governing  the  humane  handling,  care, 
treatment,  and  transportation  of  certain 
animals  by  dealers,  research  facilities, 
exhibitors,  and  carriers  and 
intermediate  handlers.  The  Secretary 
has  delegated  responsibility  for 
administering  the  AWA  to  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  of  the  U.S.  Department  of 
Agriculture  (USDA).  Within  APHIS,  the 
responsibihty  for  AWA  administration 
has  been  delegated  to  Animal  Care. 
Regulations  established  under  the  Act 
are  contained  in  the  Code  of  Federal 
Regulations  (CFR)  in  9  CFR  parts  1,  2, 
and  3.  Part  1  contains  definitions  for 
terms  used  in  parts  2  and  3;  part  2 
contains  general  requirements  for 
regulated  parties;  and  part  3  contains 
specific  requirements  for  the  care  and 
handling  of  certain  animals. 

The  Secretary  has  received  a  petition 
for  rulemaking  sponsored  by  the 
Alternatives  Research  and  Development 
Foundation;  In  Vitro  International  and 
Rich  Ulmer,  president  of  In  Vitro 
International;  Barbara  Orlans,  senior 
research  fellow  at  the  Kennedy  Institute 
of  Ethics  at  Georgetown  University; 
George  K.  Russell,  professor  for  the 
Department  of  Biology  at  Adelphi 
University;  and  Ruy  "Tchao,  associate 
professor  for  the  Department  of 
Pharmacology  and  "Toxicology  at  the 
Philadelphia  College  of  Pharmacy  and 
Science.  The  petition  requests  the 
Secretary  of  Agriculture  to  take  two 
actions:  (1)  Initiate  rulemaking 
proceedings  to  amend  the  definition  of 
"animal"  contained  at  9  CFR  1.1  to 
eliminate  the  exclusion  of  birds,  rats, 
and  mice;  and  (2)  grant  such  other  relief 
as  the  Secretary  deems  just  and  proper. 

The  term  "animal"  is  defined  in  the  AWA 
as  follows:  any  live  or  dead  dog,  cat,  monkey 
(nonhuman  primate  mammal),  guinea  pig. 
hamster,  rabbit,  or  such  other  warmblooded 
animal  as  the  Secretary  may  determine  is 
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being  used,  or  is  intended  for  use,  for 
research,  testing,  experimentation,  or 
exhibition  purp>oses,  or  as  a  pet;  but  such 
term  excludes  horses  not  used  for  research 
purposes  and  other  farm  animals,  such  as, 
but  not  limited  to  livestock  or  poultry  used 
or  intended  for  use  for  improving  animal 
nutrition,  breeding,  management,  or 
production  efficiency,  or  for  improving  the 
quality  of  food  or  fiber.  With  respect  to  a  dog, 
the  term  means  all  dogs  including  those  used 
for  hunting,  security,  or  breeding  purposes. 

We  believe  that  the  language  "or  such 
other  warmblooded  animal  as  the 
Secretary  may  determine"  gives  the 
Secretary  broad  power  to  include  or 
exclude  certain  animals  from  AWA 
regulation,  and  we  hirther  believe  that 
the  legislative  history  of  the  AWA 
supports  this  conclusion.  For  example, 
a  House  Committee  report  on  the  1970 
amendments  to  the  AWA  demonstrates 
that  Congress  intended  for  the  Secretary 
to  have  the  authority  to  determine 
which  warmblooded  animals  should  be 
included  in  coverage  under  the  Act.  In 
promulgating  the  AWA  regulations,  the 
Secretary  used  this  discretionary 
authority  to  exclude  all  birds  and  the 
types  of  rats  and  mice  most  commonly 
bred  and  used  for  research  from 
coverage  under  the  AWA.  Accordingly, 
9  CFR  1.1  defines  "animal"  for  purposes 
of  AWA  enforcement  as: 

any  live  or  dead  dog,  cat,  nonhuman 
primate,  guinea  pig,  hamster,  rabbit,  or  any 
other  warmblooded  animal,  which  is  being 
used,  or  is  intended  for  use  for  research, 
teaching,  testing,  experimentation,  or 
exhibition  purp>oses,  or  as  a  pet.  "his  term 
excludes:  Birds,  rats  of  the  genus  Rattus  and 
mice  of  the  genus  Mus  bred  for  use  in 
research,  and  horses  not  used  for  research 
purposes  and  other  farm  animals,  such  as, 
but  not  limited  to  livestock  or  poultry,  used 
or  intended  for  use  as  food  or  fiber,  or 
livestock  or  poultry  used  or  intended  for  use 
for  improving  animal  nutrition,  breeding, 
management,  or  production  efficiency,  or  for 
improving  the  quality  of  food  or  fiber.  With 
respect  to  a  dog,  the  term  means  all  dogs, 
including  those  used  for  hunting,  security,  or 
breeding  purposes. 

Through  this  definition,  the  AWA 
regulations  since  1972  have  excluded 
birds  and  laboratory  rats  and  mice  from 
coverage.  Congress  has  amended  the 
AWA  numerous  times  since  its 
enactment  but  has  never  expressed  any 
dissatisfaction  with  this  exclusion. 

The  reason  USDA  excludes  the  types 
of  rats  and  mice  commonly  bred  and 
used  for  research  and  birds  from 
coverage  under  the  AWA  regulations  is 
for  purposes  of  effective  resource 
management  and  because  we  believe 
that  the  majority  of  these  animals  are 
already  being  afforded  certain 
protections.  AWA  enforcement 
resources  are  determined  annually  by 
congressional  appropriation.  In 


administering  the  AWA,  Animal  Care 
constantly  strives  to  use  this  finite 
amount  of  resources  as  prudently  as 
possible  to  meet  congressional  intent 
under  the  law.  APHIS  enforces  the 
AWA  by  inspecting  the  premises  of 
regulated  facilities  and  taking  regulatory 
action  against  persons  found  to  be  in 
violation  of  the  AWA  regulations.  In 
fiscal  year  1997,  a  staff  of  about  73 
Animal  Care  inspectors  conducted 
almost  16,000  inspections  to  ensure 
compliance  with  the  AWA  regulations. 
Our  goal  is  to  provide  effective 
protection  for  as  many  animals  covered 
by  the  AWA  as  we  can. 

For  the  last  7  years,  the  appropriation 
for  AWA  enforcement  has  been 
basically  constant  at  about  $9.2  million; 
we  anticipate  that  this  appropriation 
will  remain  at  the  current  level  in  the 
coming  years.  However,  because  of 
inflation,  the  purchasing  power  of  the 
AWA  enforcement  budget  decreases 
from  year  to  year.  Level  funding  has 
necessitated  the  elimination  of  the 
financial  equivalent  of  three  to  five 
Animal  Care  positions  per  year. 
Additional  information  about  the 
Animal  Care  programs  staffing  and 
accomplishments  may  be  obtained  from 
the  Animal  Care  home  page  on  the 
Internet  at  http://www.aphis.usda.gov/ 
ac/,  by  reviewing  the  Animal  Care 
Annual  Report  to  Congress,  or  by  calling 
(301)  734-7799. 

We  believe  that  the  cost  of  extending 
AWA  enforcement  to  all  entities  and 
facilities  that  handle  rats  of  the  genus 
Rattus,  mice  of  the  genus  Mus,  and  birds 
for  purposes  covered  by  the  AWA 
would  be  substantial.  We  want  the 
public  to  know  that  we  believe  that 
extending  AWA  coverage  to  laboratory 
rats,  laboratory  mice,  and  birds  would 
significantly  affect  overall  AWA 
enforcement,  as  discussed  below. 

We  also  want  the  public  to  know  that 
we  believe  that  extending  AWA 
coverage  to  laboratory  rats,  laboratory 
mice,  and  birds  would  have  a 
substantial  financial  impact  on  the 
affected  entities  and  that  the  vast 
majority  of  rats,  mice,  and  birds  being 
used  in  biomedical  research  are  already 
being  afforded  certain  protections. 
USDA  and  the  Public  Health  Service 
(PHS)  of  the  U.S.  Department  of  Health 
and  Human  Services  estimate  that  at 
least  90  percent  of  the  rats,  mice,  and 
birds  being  used  for  research  in  the 
United  States  are  provided  oversight  by 
PHS  assurance,  voluntary  accreditation, 
or  both.  Most  biomedical  research  in  the 
United  States  is  performed  in 
laboratories  funded  at  least  in  part  by 
PHS.  The  PHS  Policy  on  Humane  Care 
and  Use  of  Laboratory  Animals  covers 
rats,  mice,  and  birds,  in  addition  to  all 


other  live,  vertebrate  animals  that  are 
involved  in  activities  supported  by  PHS. 
The  PHS  Policy  requires  an  Animal 
Welfare  Assurance,  which  commits  the 
research  institution  to  a  program  of 
animal  care  and  use  that  is  consistent 
with  the  Guide  for  the  Care  and  Use  of 
Laboratory  Animals,  a  publication 
produced  by  the  National  Research 
Council  to  assist  institutions  in  caring 
for  and  using  animals  in  ways  judged  to 
be  scientifically,  technically,  and 
humanely  appropriate.  The  animal  care 
standards  listed  in  the  Guide  are  at  least 
consistent  with  and  in  many  cases 
exceed  the  standards  specified  in  the 
AWA  regulations. 

In  addition  to  PHS  oversight,  many 
U.S.  research  facilities  are  accredited  by 
the  Association  for  Assessment  and 
Accreditation  of  Laboratory  Animal 
Care  International  (AAALAC).  This 
private  organization,  through 
inspections  and  reviews,  accredits 
laboratories  that  meet  or  exceed  the 
animal  care  standards  specified  in  the 
Guide.  Research  facilities  seek  AAALAC 
accreditation  for  assistance  with  public 
relations  and  in  receiving  grants. 
AAALAC  currently  accredits 
approximately  600  U.S.  research 
facilities,  and  approximately  40  percent 
of  USDA-regulated  research  facilities  are 
AAALAC  accredited. 

We  have  seriously  considered  the 
issue  of  bringing  laboratory  rats, 
laboratory  mice,  and  birds  under  AWA 
regulation.  As  a  regulatory  agency,  we 
are  required  to  consider  the  effects  of 
the  regulations  we  promulgate  and 
enforce  on  affected  entities.  Extending 
AWA  coverage  to  facilities  that  use 
birds,  laboratory  rats,  or  laboratory  mice 
would  affect  numerous  entities, 
including  many  small  businesses.  As 
stated  above,  many  of  these  entities 
currently  meet  PHS  and  AAALAC 
requirements.  If  these  entities  come 
under  /U'HIS  regulation,  they  might  not 
incur  costs  associated  with  coming  into 
compliance  with  the  AWA 
requirements.  However,  these  entities 
would  incur  costs  pertaining  to 
licensing  or  registration,  and  we  do  not 
necessarily  believe  that  these  new 
expenses  would  translate  into  a  higher 
standard  of  protection  for  the  animals, 
which  are  already  being  maintained  in 
conditions  that  meet  or  exceed  the  AWA 
requirements. 

The  AWA  requires  USDA  to  perform 
at  least  one  inspection  of  each  regulated 
research  facility  every  year.  U.S. 
research  facilities  use  vast  numbers  of 
rats  and  mice  in  research  and  testing, 
and  many  research  facilities  use  these 
species  exclusively.  In  1990,  APHIS 
conducted  a  study  of  the  potential 
effects  of  extending  AWA  protection  to 
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laboratory  rats  laboratory  mice,  and 
birds.  The  estii  nated  annual  cost  for 
conducting  inspections  of  the  additional 
research  facilities  that  would  come 
under  AWA  re  julation  was  at  least  $3.5 
million  (in  19?  0  dollars),  or  roughly 
one-third  of  th;  current  Animal  Care 
budget.  This  estimate  represents  only 
the  minimum  additional  annual  funding 
that  would  have  been  needed  by  APHIS 
to  inspect  research  facilities  that  use 
birds,  rats,  andl  mice;  it  does  not  include 
the  additional  unding  that  would  have 
been  needed  tc  conduct  inspections  of 
breeders,  dealers,  carriers,  and 
intermediate  handlers  of  birds,  rats,  and 
mice.  Also  excluded  from  this  estimate 
are  first-year  implementation 
expenditures  (lor  training,  automobile 
purchases,  etc.)  and  additional  annual 
enforcement  cdsts. 

The  following  facts  were  derived  from 
the  1 900  studyjand  an  informal  survey 
of  A.iimal  Car^  managers  in  1998: 

•  The  number  of  regulated  research 
facilities  in  the(  United  States  in  1990 
was  2,410.  If  r^s  and  mice  bred  for  use 
in  research  haa  been  brought  under 
AWA  regulatiopi  that  year,  an  estimated 
additional  2,324  research  sites  would 
have  required  inspection.  Therefore, 
extending  AWA  protection  to  laboratory 
rats  and  mice  s|lone  would  have  doubled 
the  number  of  Regulated  research 
facilities.  I 

•  Regulating  the  research  facilities, 
breeders,  dealo^,  and  exhibitors  that 
hanaled  birds  jn  1990  would  have 
added  an  estin^ted  2,302  facilities  to 
the  Animal  Ca^e  inspection  workload. 

•  To  maintain  the  level  of  AWA 
inspections  conducted  in  1990  and 
conduct  inspections  of  facilities  that 
deal  with  rats,  mice,  and  birds.  Animal 
Care  would  haue  needed  to  hire  an 
estimated  addi  ional  34  veterinarians 
and  16  animal  lealth  technicians. 

As  stated  previously,  past 
appropriationsjhave  necessitated 
reductions  in  Animal  Care  staffing, 
jffing  increase  of  the 
:ted  in  1990  would  be 
within  the  current  and 
imal  Care  budget, 
^cognize  that  the 
in  the  1990  study  are 
dated  at  this  point,  and  we  would 
appreciate  moi^  current  data. 
Commenters  aiie  encouraged  to  provide 
information  on  the  numbers  of  facilities 
that  would  corf  e  under  AWA  regulation 
today  if  USDA  jwere  to  regulate  the  care 
provided  to  rat^  and  mice  bred  for  use 
in  research  and  birds. 

Despite  the  rpsource  issues,  we  have 
examined  many  possible  courses  of 
action  to  bring  laboratory  rats, 
laboratory  micf ,  and  birds  under  AWA 
protection.  Fodr  options  and  the  known 


Therefore,  a  sta 
magnitude  pro| 
an  impossibilit 
anticipated . 
However,  we  i 
estimates  mads 


and  anticipated  drawbacks  of  each  are 
discussed  below: 

1 .  Regulate  the  Ccu-e  provided  to  all  » 
rats,  mice,  and  birds  being  used  for 
purposes  covered  by  the  AWA  at  all 
facilities,  including  those  not  currently 
being  regulated  by  USDA. 

•  For  APHIS:  This  option  would 
greatly  increase  the  Animal  Care 
inspection  workload  and,  therefore, 
would  cause  inspection  activities  for  all 
currently  regulated  facilities-especially 
breeders,  dealers,  carriers,  and  zoos  and 
circuses-to  be  dramatically  curtailed. 

•  In  addition,  developing  regulatory 
standards  for  the  care  of  birds  would  be 
difficult,  time-consuming,  and 
expensive  because  the  housing  and 
husbandry  needs  of  avian  species  vary 
greatly.  All  Animal  Care  inspectors 
would  need  additional  training  in  the 
veterinary  and  husbandry  care  needs  of 
birds. 

•  For  the  regulated  industry:  Entities 
not  currently  regulated  by  APHIS  would 
need  to  absorb  costs  associated  vnth 
AWA  regulation. 

2.  Regulate  the  care  provided  to  all 
rats,  mice,  and  birds  at  research 
facilities  only. 

•  This  option  would  increase  the 
number  of  research  sites  for  Animal 
Care  to  inspect  and,  therefore,  would 
seriously  compromise  inspection 
activities  for  other  currently  regulated 
facilities,  such  as  breeders,  dealers, 
carriers,  and  exhibitors. 

•  As  with  option  1,  entities  not 
currently  subject  to  regulation  by  APHIS 
would  become  subject  to  such 
regulation,  and  the  additional  costs  to 
these  entities  would  not  necessarily 
result  in  greater  protection  for  the 
animals. 

3.  Regulate  the  care  provided  to  all 
rats  and  mice  at  research  facilities  only. 

•  Again,  this  option  would  increase 
the  number  of  facilities  Animal  Care 
inspects.  However,  the  number  would 
be  less  than  the  numbers  that  would 
result  from  the  adoption  of  options  1  or 
2.  This  increase  in  regulated  facilities 
would  also  result  in  reduced  inspection 
activities  for  currently  regulated 
facilities. 

•  As  with  options  1  and  2,  research 
facilities  not  currently  subject  to 
regulation  by  APHIS  would  become 
subject  to  such  regulation. 

4.  Maintain  the  status  quo.  Do  not 
initiate  regulation  of  facilities  dealing 
with  rats  of  the  genus  Rattus,  mice  of 
the  genus  Mus,  and  birds. 

•  Current  AWA  inspection  activities 
would  not  be  adversely  affected,  and  no 
additional  entities  would  need  to  bear 
the  costs  of  APHIS  regulation. 

In  addition,  we  are  exploring  the 
possibility  of  obtaining  partial  funding 


for  AWA  enforcement  through  user  fee 
authority.  USDA  is  considering  seeking 
the  statutory  authority  to  charge  fees  for 
the  services  required  to  issue  and  renew 
licenses  and  registrations  for  conducting 
AWA-regulated  activities.  Our  goal  is  to 
recover  approximately  30  to  40  percent 
of  our  current  operating  expenses 
through  user  fees.  However,  even  if  such 
authority  is  granted,  the  amount 
collected  would  likely  offset  a  reduction 
from  the  current  appropriation  and 
would  not  enable  Ajiimal  Care  to  extend 
effective  enforcement  services  to  all 
facilities  that  use  birds  and  laboratory 
rats  and  mice.  In  that  context,  we  are 
seeking  public  comment  on  whether  it 
would  be  appropriate  to  seek  authority 
to  charge  user  fees  for  costs  associated 
with  any  services  pertaining  to  the 
regulation  of  the  care  provided  to 
laboratory  rats,  laboratory  mice,  or 
birds.  Because  these  would  be  new, 
rather  than  existing,  services,  they  could 
be  funded  by  user  fees,  with  no 
additional  cost  to  the  Federal 
Government. 

In  summary,  we  believe  that 
extending  AWA  protection  to  rats  and 
mice  bred  for  use  in  research  and  birds 
with  current  AWA  enforcement 
resources  would  have  serious 
consequences  for  the  protection  of  other 
species  covered  by  the  AWA 
regulations.  To  conduct  annual 
inspections  of  research  facilities  that  use 
rats,  mice,  and  birds,  we  would  need  to 
reduce  by  approximately  one-third  the 
number  of  inspections  in  other  areas, 
such  as  breeders  and  dealers  of  dogs  and 
cats,  commercial  carriers,  large  and 
small  zoos,  and  circuses.  We  believe 
that  such  a  reduction  in  inspection 
services  would  greatly  compromise  our 
efforts  to  ensure  AWA  compliance  of  all 
currently  regulated  facilities  and 
adequate  protection  to  all  currently 
covered  species. 

The  petition  is  reprinted  below.  We 
invite  comments  on  the  proposed 
changes  discussed  in  the  petition.  In 
particular,  we  are  soliciting  comments 
addressing  the  questions  listed  below 
before  the  petition.  While  we  are 
providing  this  list  of  questions  for  the 
convenience  of  persons  who  wish  to 
submit  comments,  we  will  accept 
written  comments  in  any  format  or  via 
the  electronic  form  mentioned 
previously  in  ADDRESSES. 

Authority:  7  U.S.C.  2131-2159;  7  CFR  2.22. 
2.80,  and  371.2(g). 

Done  in  Washington,  DC,  this  21st  day  of 
January  1999. 
Craig  A.  Reed. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

BILUNG  CODE  3410-34-P 
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Conunents  ori  the  Petition  for  Rulemaking  to  the  Secretary  of  Agriculture 

Regarding  the  Exclusion  of 
Rats  of  the  Genus  Rattus.  Mice  of  the  Genus  Mus.  and  Birds 
From  the  Definition  of  "Animal"  in  the  Animal  Welfare  Act  Regulations 


Question  1:   Should  the  definition  of  "animal"  in  9  CFR  part  1  be  revised  to 
include  laboratory  rats,  laboratory  mice,  and  birds,  or  any  of  the  three? 

Comment : 


Question  2:   If  the  definition  of  "animal"  in  9  CFR  part  1  is  amended  to 
include  laboratory  rats,  laboratory  mice,  and  birds,  should  Animal  Care 
regulate  the  care  provided  to  these  species  in  all  circumstances  covered  by 
the  AWA  or  in  certain  circumstances,  such  as  use  in  research,  only? 


Comment ■ 
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Question  3 


The  AWA  requires  that  USDA  inspect  all  research  facilities  at 
least  once  a  year.   Because  of  current  and  anticipated  resources  for  AWA 
enforcement,  any  coverage  of  rats,  mice,  or  birds  would  result  in 
significantly  reduced  numbers  of  inspections  for  other  AWA-regulated 
entities,  such  as  dog  and  cat  dealers,  intermediate  handlers  and  carriers, 
large  and  small  zoos,  and  circuses.   Should  AWA  enforcement  activities  be 
equal  for  all  species  covered  by  the  AWA?  If  not,  what  should  be  the 
relat  ive  priorities? 


Ouestiion  4:  If  the  definition  of  "animal"  in  9  CFR  part  1  is  amended  to 
inclujde  laboratory  rats,  laboratory  mice,  and  birds,  how  many  additional 
faciliities  would  come  under  USDA  regulation? 


r 


Commept ! 


Ouestfon  5:  Other  comments? 


BiLUNQ  COOE  3410-  4-C 
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Petition  for  Rulemaking  To  Amend  the 
USDA  Regulation  Excluding  Birds, 
Rats,  and  Mice  From  Coverage  Under 
the  Animal  Welfare  Act 

Alternatives  Research  and 
Development  Foundation,  801  Old  York 
Road,  Jenkintown,  PA  19046,  and  Rich 
Ulmer,  President,  hi  Vitro  hiternational, 
16632  Milikan  Avenue,  Irvine,  CA 
92606,  et  al.  v.  Daniel  Glickman. 
Secretary  of  Agriculture,  U.S. 
Department  of  Agriculture,  1400 
Independence  Ave,  S.W.,  Room  200A, 
Whitten  Building,  Washington,  DC 
20250. 

I.  Introduction 

Pursuant  to  the  Right  to  Petition 
Government  Clause  contained  in  the 
First  Amendment  of  the  United  States 
Constitution,'  the  Administrative 
Procedure  Act,^  and  the  United  States 
Department  of  Agriculture  ("USDA") 
implementing  regulations,^  petitioners 
file  this  petition  with  the  USDA  and 
respectfully  request  the  Secretary  to 
undertake  the  following  actions: 

(1}  Initiate  rulemaking  proceedings  to 
amend  the  definition  of  "animal" 
contained  at  9  CFR  1.1  to  eliminate  the 
exclusion  of  birds,  rats  and  mice;  and 

(2)  Grant  such  other  relief  as  the 
Secretary  deems  just  and  proper. 

USDA's  regulation  excluding  "[bjirds, 
rats  of  the  genus  Rattus,  and  mice  of  the 
genus  Mus  bred  for  use  in  research" 
(hereinafter  referred  to  as  "birds,  rats, 
and  mice")  is  arbitrary  and  capricious, 
an  abuse  of  agency  discretion  and 
otherwise  not  in  accordance  with  law. 
Petitioners  request  that  a  new 
rulemaking  procedure  be  initiated  that 
is  consistent  with  the  Animal  Welfare 
Act  ("AWA")  by  regulating  birds,  rats, 
and  mice. 

I.  Petitioners 

The  AWA,  7  U.S.C.  2131  et  seq..  is  the 
only  federal  law  regulating  the  use  of 


'  "Congress  shall  make  no  law  *   •   •  abridging 
*  *  *  the  right  of  the  people  *   *   *  to  petition 
Government  for  a  redress  of  grievances."  U.S. 
Const.,  amend.  I.  The  right  to  petition  for  redress 
of  grievances  is  among  the  most  precious  of  the 
liberties  safeguarded  by  the  Bill  of  Rights.  United 
Mine  Workers  of  America,  Dist.  12  v.  Illinois  State 
BarAss'n.  389  U.S.  217,  222.  88  S.  Cl.  353.  356 
(1967).  It  shares  the  "preferred  place"  accorded  in 
our  system  of  government  to  the  First  Amendment 
freedoms,  and  has  a  sanctity  and  a  sanction  not 
permitting  dubious  intrusions.  Thomas  v.  Collins, 
323  U.S.  516,  530.  65  S.  Ct.  315.  322  (1945).  "Any 
attempt  to  restrict  those  First  Amendment  liberties 
must  be  justiHed  by  clear  public  interest,  threatened 
not  doubtful  or  remotely,  but  by  clear  and  present 
danger."  Id.  The  Supreme  Court  has  recognized  that 
the  right  to  petition  is  logically  implicit  in,  and 
fundamental  to,  the  very  idea  of  a  republican  form 
of  government.  United  States  v.  Cruikshank.  92  U.S. 
(2  Otto)  542,  552,  23  L.  Ed.  588  (1875). 

^5  U.S.C.  553(e)  (1994). 

>  7  CFR  Subtitle  A  $  1.28  (1997). 


animals  in  research,  testing,  and 
education.  The  1985  Amendments,  7 
U.S.C.  note,  to  the  AWA  were  passed,  in 
part,  because  Congress  found  that, 

(2)  methods  of  testing  that  do  not  use 
animals  are  being  and  continue  to  be 
developed  which  are  faster,  less 
expensive,  and  more  accurate  than 
traditional  animal  experiments  for  some 
purposes  and  further  opportunities  exist 
for  the  development  of  these  methods  of 
testing; 

(3)  measures  which  eliminate  or 
minimize  the  unnecessary  duplication 
of  experiments  on  animals  can  result  in 
more  productive  use  of  Federal  fimds. 

Explicit  provisions  of  the  AWA 
require  research  facilities  to  undertake 
steps  in  the  direction  of  using 
alternatives  to  animals  when  an  animal 
experiment  causes  pain  or  distress.* 
These  requirements  must  be  met 
whenever  "animals"  are  used.  Thus,  in 
order  to  further  the  Congressional  goals 
of  developing  methods  of  testing  which 
do  not  use  animals  and  developing 
measures  which  eliminate  or  minimize 
duplication  of  experiments  on  animals, 
the  regulatory  definition  of  "animal"  is 
of  critical  importance.  Simply  put,  if  an 
animal  is  defined  as  not  being  an  animal 
by  regulation,  there  is  no  statutory  or 
regulatory  requirement,  that 
alternatives,  i.e.,  non-animal  models,  be 
considered  or  used  instead  of  that 
animal.  Because  USDA  has  defined 
birds,  rats,  and  mice  as  non-animals, 
there  is  no  statutory  or  regulatory 
requirement  that  anyone  consider 
alternatives  to  the  use  of  these  creatures. 

This  "Petition  for  Rulemaking  to 
Amend  the  USDA  Regulation  Excluding 
Birds,  Rats,  and  Mice  from  Coverage 
Under  the  Animal  Welfare  Act"  is  filed 
on  behalf  of  the  following  petitioners: 

Petitioner  Alternatives  Research  and 
Development  Foundation  ("ARDF")  is 
located  at  801  Old  York  Road, 
Jenkintovkm,  PA  19046.  ARDF  is  a  four 
year  old  nonprofit  organization  that  is 
affiliated  with  the  American  Anti- 
Vivisection  Society  ("AAVS").  ARDF 
supports  the  development  and  promotes 
the  use  of  non-animal  methods  in 
research,  testing,  and  education.  ARDF 
has  fimded  numerous  in  vitro,  non- 
animal  methods,  projects  to  promote  the 
development  and  use  of  in  vitro 
methods.  Some  of  the  projects  ARDF 
has  funded  include,  a  computer  graphic 
animations  for  interactive  videodisc 
alternatives  to  live  animal  teaching,  the 
development  of  an  in  vitro  alternative  to 
replace  the  isolate  tissue  bath  assay,  and 
the  development  of  a  simple, 
inexpensive  alternative  to  replace  mice 
for  small,  medium,  and  large  scale 


*7  U.S.C.  2143(a)(3)  and  7  U.S.C.  2143(b)(3). 


monoclonal  antibody  production.  ARDF 
also  gives  the  annual  Cave  Award  to 
distinguished  people  who  have 
developed  and  promoted  the  use  of 
alternative  methods. 

Not  only  does  ARDF  sponsor 
alternative  research,  but  it  also  works  to 
educate  researchers  about  the  use  of  in 
vitro  methods.  In  September  1997.  the 
Johns  Hopkins  University  and  The 
Office  for  Protection  from  Research 
Risks  of  the  National  Institutes  of  Health 
("NIH")  hosted  a  workshop  on  the 
"Alternatives  in  Monoclonal  Antibody 
Production."  This  workshop  resulted 
from  ARDF's  petition  to  NIH  concerning 
the  ASCITES  method,  a  painful  form  of 
animal  research.  ARDF  also  participated 
in  several  workshops  sponsored  by  the 
organization,  Public  Responsibility  in 
Medicine  and  Research  "PRIM&R"  in 
March  1998  on  "In  Vitro  and  In  Vivo 
Production  of  Polyclonal  and 
Monoclonal  Antibodies."  Petitioner  is 
also  organizing  workshops  for  the  Third 
World  Congress  on  Alternatives  and 
Animal  Use  in  the  Life  Sciences. 
ARDF's  programs  work  to  promote  the 
development  and  use  of  alternative 
methods,  however,  these  programs  are 
frustrated  and  impeded  by  USDA's 
illegal  definition.  USDA  has  illegally 
defined  "animal"  by  excluding  birds, 
rats,  and  mice.  Consequently,  there  is  no 
statutory  requirement  for  researchers  to 
consider  alternatives  when 
experimenting  on  birds,  rats,  and  mice. 

Petitioner  Rich  Ulmer  is  the  President 
of  In  Vitro  International  located  at 
16632  Milikan  Avenue,  Irvine,  CA 
92606.  Petitioner  heads  a  science-based, 
publicly  traded  company  that  develops, 
manufacturers,  and  markets  laboratory 
tests  to  replace  animal  testing.  Agents 
represent  the  company  in  the  United 
States  and  around  the  world.  Petitioner 
represents  one  of  only  three  in  vitro 
companies  in  the  world.  In  Vitro 
International,  also  a  petitioner,  was 
established  to  protect  the  well-being  of 
laboratory  animals  by  promoting  the 
development  and  use  of  alternative 
methods.  In  Vitro  International  is 
marketing  a  technology  that  is  intended 
to  minimize  animal  pain  and  distress  by 
promoting  ocular  and  dermal  irritation 
alternatives  for  testing  the  misuse  of 
products  such  as  cosmetics,  shampoos, 
deodorants,  and  car  wash  fiuids. 
Because  USDA  definition  of  "animal" 
excludes  birds,  rats,  and  mice  ft-om 
AWA  protection,  researchers  have  no 
requirement  to  consider  ahemative 
methods  before  testing,  researching,  or 
experimenting  on  these  "non-animals." 
This  exclusion  affects  the  company's 
ability  to  successfully  i^'.arket  non- 
animal  methods  because  researchers 
have  no  incentive  under  the  AWA  to 
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consider  alten  lative  methods  for  the 
excluded  aninals.  As  a  result,  the 
company  has  i  limited  number  of 
consumers  intiirested  in  using  in  vitro 
methods.  Thisiis  a  significant 
impediment  fdr  the  growth  of  the 
company  because  birds,  rats,  and  mice 
encompass  thg  majority  of  laboratory 
animals  used  in  research.  Petitioners' 
interest  in  preventing  inhumane 
treatment  of  these  animals  is  impeded 
by  USDA's  failure  to  require  researchers 
to  consider  alternatives  before  using 
birds,  rats,  and  mice. 

Petitioner  Barbara  Orlans  resides  at 
7106  Laverock! Lane,  Bethesda,  MD 
20817.  Petitioner  is  a  Senior  Research 
Fellow  at  the  Kennedy  Institute  of 
Ethics  at  Georgetown  University.  She 
received  a  Bachelor  of  Science  degree  in 
Physiology  an(J  a  Masters  in  Science 
and  a  Ph.D.  degree  in  Physiology. 
Petitioner  is  thje  author  of  the  books 
Animal  Care:  Jfrom  Protozoa  to  Small 
Mammals,  In  the  Name  of  Science: 
Issues  in  Responsible  Animal 
Experimentation,  and  the  co-author  of 
The  Human  Use  of  Animals:  Case 
Studies  in  Ethical  Choice.  She  has  also 
written  numerous  articles  on  animals 
published  in  p^r-reviewed  scientific 
journals  incluaing,  "Animal  Pain  Scales 
in  Public  Polic^".  "Regulation  and 
Ethics  of  Animal  Experiments:  An 
International  Gomparison",  and  "Ethical 
Decision-Maki^  About  Animal 
Experiments."  Petitioner  teaches  a 
course  on  ethicial  issues  of  animal 
research  at  Georgetown  University 
because  of  her  interest  in  the  humane 
treatment  of  animals.  She  was  also 
founding  president  of  the  Scientists 
Center  for  Aninial  Welfare,  a  non-profit 
organization  dedicated  to  educating 
scientists  about  animal  issues  including 
the  "three  R's,t  reduction,  refinement, 
and  replacement  of  animal  testing 
methods.  For  over  thirty  years,  Orlans 
has  worked  to  brotect  the  well-being  of 
laboratory  anii^als.  USDA's  failure  to 
regulate  the  us^  of  birds,  rats,  and  mice 
provides  a  disiiicentive  for  researchers 
to  use  altematiji^es  and  thus,  harms  and 
impedes  petitioners  ability  to  educate 
and  encourage  researchers  and  students 
to  use  non-animal  alternatives. 

Petitioner  G^rge  K.  Russell  is  a 
professor  for  the  Department  of  Biology 
at  Adelphi  University,  Garden  City,  NY 
11530.  He  has  in  A.B.  and  a  Ph.D.  in 
biology.  Petitio|ner  is  one  of  the  first  to 
develop  a  non-^imal  approach  to 
teaching  undergraduate  biology  courses. 
He  is  also  editor  of  Orion:  People  and 
Nature.  The  publication  is  dedicated  to 
a  deeper  understanding  of  human 
relationships  tp  the  environment.  For 
the  past  twenty-five  years,  petitioner  has 
been  dedicated  to  protecting  the  well- 


being  of  laboratory  animals.  He  has 
written  several  articles  urging  teachers 
to  avoid  experiments  that  cause  harm  to 
animals.  Due  to  USDA's  wrongful 
exclusion  of  birds,  rats,  and  mice  from 
AWA  protection,  universities  are  not 
required  under  the  AWA  to  consider  the 
availability  of  alternatives  or  the 
treatment  of  these  "non-animals"  when 
used  in  animal  testing.  As  a  result, 
students  are  not  educated  about  the 
humane  treatment  of  animals  or  the  use 
and  availability  of  alternative  methods. 

Petitioner  Ruy  Tchao  resides  at  404 
Cedar  Lane,  Flourtovvm,  PA  19031.  He 
has  a  Bachelor  of  Science  degree  in 
Chemistry  and  a  Ph.D.  in  Biochemistry. 
He  is  an  Associate  Professor  at  the 
Philadelphia  College  of  Pharmacy  and 
Science  in  the  Department  of 
Pharmacology  and  Toxicology.  He  has 
written  several  articles  on  the  research 
and  development  of  in  vitro  methods 
and  the  use  of  these  methods  as  a  viable 
alternative  to  animal  testing.  He  has 
worked  with  in  vitro  methods  for 
seventeen  years  because  he  believes  that 
this  type  of  research  can  provide  more 
relevant  data  than  the  data  derived  from 
animals.  The  AWA  requires  research 
facilities  to  consider  alternatives  when 
experimentation  on  an  animal  may 
cause  pain  or  distress.  However,  USDA 
has  defined  birds,  rats,  and  mice  as  non- 
animals  and  as  a  result,  research 
facilities  are  not  required  to  consider 
alternatives  for  these  creatures.  Thus, 
petitioner's  promotion  of  the  valuable 
data  obtained  from  in  vitro  methods  is 
frustrated  and  impeded  by  USDA's 
definition  of  "animal." 

n.  Statement  of  Facts 

In  1966,  Congress  enacted  the  Federal 
Laboratory  Animal  Welfare  Act  to 
address  the  abuses  that  develop  as  a 
result  of  experimenting  with  animals.' 
This  Act  is  the  only  federal  statute 
designed  to  protect  animals  used  in  all 
research  facilities. 

The  1970  amendments  enacted  a 
broad  definition  of  animal  which  covers 
"warm-blooded  animals,  as  the 
Secretary  may  determine  is  being  used, 
or  is  intended  for  use,  for  research, 
testing,  experimentation  or  exhibition 
purposes."*  This  language  has  remained 
throughout  both  the  1976  and  1985 
amendments.  Despite  this  broad 
statutory  definition,  the  USDA  has 
excluded  birds,  rats,  and  mice  from  its 
regulation  defining  "animal."'  As  a 
result  of  this  exclusion,  the  majority  of 


'Pub.L.  89-544,  80  Sut.  359  (1966). 
»7U.S.C.  2132(g)  (1994). 

'gCFJti.i. 


all  animals  used  in  research  are  not 
protected  by  the  AWA.* 

Under  the  AWA,  research  facilities 
must  meet  requirements  for  animal  care 
and  treatment  in  order  to  minimize 
animal  pain  and  distress.'  Investigators 
must  also  consider  alternatives  to  any 
procedure  that  is  likely  to  produce  pain 
or  distress  in  animals  used  for 
research.'"  Contrary  to  Congressional 
intent,  USDA's  animal  welfare 
regulations  do  not  affect  the  vast 
majority  of  research  facilities  because 
USDA  has  excluded  the  majority  of 
laboratory  animals  from  AWA 
protection.  Consequently,  researchers 
may  research,  test,  and  experiment  on 
birds,  rats,  and  mice  without 
considering  the  use  of  any  non-animal 
alternative  methods. 

On  April  23, 1997,  AAVS  petitioned 
USDA  requesting  the  agency  to  amend 
its  animal  welfare  regulations.  USDA 
denied  the  petition  by  claiming  that  it 
does  not  have  the  resources  to  regulate 
these  animals  at  this  time."  This 
response  is  similar  to  the  reply  received 
by  the  Himnane  Society  of  the  United 
States  ("HSUS")  and  the  Animal  Legal 
Defense  Fund's  {"ALDF")  petition 
requesting  USDA  to  amend  its 
definition  of  "animal."  A  United  States 
District  Court  examined  the  validity  of 
USDA's  denial  of  this  petition  in 
Animal  Legal  Defense  Fund  v. 
Madigan.*^  The  court  held  that  USDA's 
denial  of  ALDF's  rulemaking  petition 
was  arbitrary  and  capricious  because 
USDA  focused  on  availability  of 
resources  and  personnel  rather  than 
whether  these  animals  are  used  for 
purposes  that  allow  them  to  receive 
AWA  protection. '3  The  court  also 
addressed  whether  USDA  has  the 
discretion  to  exclude  birds,  rats,  and 
mice  from  AWA  coverage.  The  court 
held  that  USDA's  exclusion  of  these 


*U.S.  Congress,  Office  of  Technology  Assessment, 
Alternatives  to  Animal  Use  in  Research,  Testing, 
and  Education  S  (Washington.  D.C.,  1986) 
(reporting  that  "the  best  data  source  available — the 
USDA/ APHIS  census— suggests  that  at  least  17 
million  to  22  million  animals  were  used  in  research 
and  testing  in  the  United  States  in  1983.  The 
majority  of  animals  used — between  12  million  and 
15  million — were  rats  and  mice.").  Also  see  USDA's 
August  6. 1997  response  to  AAVS'  petition 
(explaining  that  in  1990  USDA  analyzed  the  impact 
of  covering  mice,  rats,  and  birds  and  concluded  that 
it  would  represent  "a  96  percent  increase  in  the 
number  of  animal  research  sites  under  USDA 
inspection  authority")  [hereinafter  "USDA 
response"). 

»7U.S.C.  2143(a)(3)(A). 

10  W.  sec.  2143(a)(3)(B). 

' '  USDA  response. 

'2  Animal  Legal  Defense  Fund  v.  Madigan,  781  F. 
Supp.797(D.D.C.  1992).  vacated  sub  nom.  Animal 
Legal  Defense  Fund  v.  Espy,  23  F.3d  496  (D.C.  Cir. 
1994)  (decision  vacated  because  the  court  held  that 
plaintiffs  lacked  standing  to  sue). 

'^Madigan,  781  F.  Supp.  at  805-806. 
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animals  is  arbitrary  and  capricious  and 
violates  the  AWA.'* 

Despite  the  holding  in  Madigan, 
USDA  continues  to  exclude  birds,  rats, 
and  mice.  Petitioners  file  this  petition 
because  USDA's  regulation  detining 
"animal"  fails  to  require  the  use  and 
development  of  non-animal  laboratory 
research  alternatives  for  the  majority  of 
animals  used  in  research,  testing,  and 
experimentation.  Petitioners  are 
working  to  further  the  AWA's  purpose 
by  developing  and  using  alternative 
non-animal  methods  but  are  impeded 
due  to  USDA's  definition  of  "animal." 
As  long  as  USDA  excludes  birds,  rats, 
and  mice,  all  parts  of  the  AWA  and  the 
regulations  which  mandate 
consideration  about  the  use  of 
alternative  methods  and  the 
minimization  or  elimination  of  painful 
procedures  on  animals  bypass  birds, 
rats,  and  mice. 

Once  USDA  promulgates  rules  that 
are  consistent  with  the  AWA  by 
regulating  birds,  rats,  and  mice,  then  the 
new  regulatory  protection  afforded  the 
majority  of  laboratory  animals  will 
require  researchers  to  minimize  animal 
distress  and  pain  by  considering 
alternative  methods.  As  a  result, 
researchers  will  have  an  incentive  to  use 
in  vitro  methods.  Thus,  in  vitro 
marketers,  users,  and  advocators, 
including  petitioners,  will  have  an 
opportunity  to  promote  and  encourage 
the  use  of  non-animal  methods. 

III.  Statement  of  the  Law 

A.  AWA  Policies  and  Congressional 
Findings 

1.  Congressional  Statement  of  Policy 

The  Congress  finds  that  animals  and 
activities  which  are  regulated  under  this 
Act  (citation  omitted)  eire  either  in 
interstate  or  foreign  commerce  or 
substantially  affect  such  commerce  or 
the  free  flow  thereof,  and  that  regulation 
of  animals  and  activities  as  provided  in 
this  Act  (citation  omitted)  is  necessary 
to  prevent  and  eliminate  burdens  upon 
such  commerce  and  to  effectively 
regulate  such  commerce,  in  order — 

(1)  To  insure  that  animals  intended 
for  use  in  research  facilities  or  for 
exhibition  purposes  or  for  use  as  pets 
are  provided  humane  care  and 
treatment; 

(2)  To  assure  the  humane  treatment  of 
animals  during  transportation  in 
commerce;  and 

(3)  To  protect  the  owners  of  animals 
from  the  theft  of  their  animals  by 
preventing  the  sale  or  use  of  animals 
which  have  been  stolen. 


The  Congress  further  finds  that  it  is 
essential  to  regulate,  as  provided  in  this 
Act  (citation  omitted),  the 
transportation,  purchase,  sale,  housing, 
care,  handling,  and  treatment  of  animals 
by  carriers  or  by  persons  or 
organizations  engaged  in  using  them  for 
research  or  experimental  purposes  or  for 
exhibition  purposes  or  holding  them  for 
sale  as  pets  or  for  any  such  purpose  or 
use.'* 

2.  Congressional  Findings  for  1985 
Amendment 

(1)  The  use  of  animals  is  instrumental 
in  certain  research  and  education  for 
advancing  knowledge  of  cures  and 
treatment  for  diseases  and  injuries 
which  affiict  both  humans  and  animals; 

(2)  Methods  of  testing  that  do  not  use 
animals  are  being  and  continue  to  be 
developed  which  are  faster,  less 
expensive,  and  more  accurate  than 
traditional  animal  experiments  for  some 
purposes  and  further  opportunities  exist 
for  the  development  of  these  methods  of 
testing; 

(3)  Measures  which  eliminate  or 
minimize  the  unnecessary  duplication 
of  experiments  on  animals  can  result  in 
more  productive  use  of  Federal  funds; 
and 

(4)  Measures  which  help  meet  the 
public  concern  for  laboratory  animal 
care  and  treatment  are  important  in 
assuring  that  research  will  continue  to 
progress.'* 

B.  Definitions  of  "Animal"  Under  AWA 
and  USDA  Regulations 

1.  Animal  Welfare  Act 

The  term  "animal"  means  any  live  or 
dead  dog,  cats,  monkey  (nonhuman 
primate  mammal),  guinea  pig,  hamster, 
rabbit,  or  such  other  warm-blooded 
animal,  as  the  Secretary  may  determine 
is  being  used,  or  is  intended  for  use,  for 
research,  testing,  experimentation,  or 
exhibition  purposes,  or  as  a  pet;  but 
such  term  excludes  horses  not  used  for 
research  purposes  and  other  farm 
animals,  such  as,  but  not  limited  to 
livestock  or  poultry  used  or  intended  for 
use  for  improving  animal  nutrition, 
breeding,  management,  or  production 
efficiency,  or  for  improving  the  quality 
of  food  or  fiber.  With  respect  to  a  dog, 
the  term  means  all  dogs  including  those 
used  for  hunting,  security,  or  breeding 
purposes; " 

2.  USDA  Regulations 

Animal  means  any  live  or  dead  dog, 
cat,  nonhiunan  primate,  guinea  pig, 
hamster,  rabbit,  or  any  other  warm- 


>*Id.  at  806. 


"  7  U.S.C.  2131  (emphasis  added). 
""Id.  sec.  2131  note  (emphasis  added), 
■^/d.  sec  2132(g). 


blooded  animal,  which  is  being  used,  or 
is  intended  for  use  for  research, 
teaching,  testing,  experimentation,  or 
exhibition  purposes,  or  as  a  pet.  This 
term  excludes:  Birds,  rats  of  the  genus 
Rattus  and  mice  of  the  genus  Mus  bred 
for  use  in  research,  and  horses  not  used 
for  research  purposes  and  other  farm 
animals,  such  as,  but  not  limited  to 
livestock  or  poultry,  sed  or  intended  for 
use  as  food  or  fiber,  or  livestock  or 
poultry  used  or  intended  for  use  for 
improving  animal  nutrition,  breeding, 
management,  or  production  efficiency, 
or  for  improving  the  quality  of  food  or 
fiber.  With  respect  to  a  dog,  the  term 
means  all  dogs,  including  those  used  for 
hunting,  security,  or  breeding 
purposes.'* 

C.  AWA  Standards  and  Certification 
Process  for  Humane  Handling,  Care, 
Treatment  and  Transportation  of 
Animals 

(a)(1)  The  Secretary  shall  promulgate 
standards  to  govern  the  humane 
handling,  care,  treatment,  and 
transportation  of  animals  by  dealers, 
research  facilities,  and  exhibitors. 

(3)  In  addition  to  the  requirements 
under  paragraph  (2),  the  standards 
described  in  paragraph  (1)  shall,  with 
respect  to  animals  in  research  facilities, 
include  requirements — 

(A)  For  animal  care,  treatment,  and 
practices  in  experimental  procedures  to 
ensure  that  animal  pain  and  distress  are 
minimized,  including  adequate 
veterinary  care  and  the  appropriate  use 
of  anesthetic,  analgesic,  tranquilizing 
drugs,  or  euthanasia; 

(B)  That  the  principal  investigator 
considers  alternatives  to  any  procedure 
likely  to  produce  pain  to  or  distress  in 
an  experimental  animal. 

(6){A)  Nothing  in  this  Act  (citation 
omitted) — 

(I)  Except  TS  provided  in  paragraphs 
(7)  of  this  subsection,  shall  be  construed 
as  authorizing  the  Secretary  to 
promulgate  rules,  regulations,  or  orders 
with  regard  to  the  design,  outlines,  or 
guidelines  of  actual  research  or 
experimentation  by  a  research  facility  as 
determined  by  such  research  facility; 

(ii)  Except  as  provided  subparagraphs 
(A)  and  (C)  (ii)  through  (v)  of  paragraph 
(3)  and  paragraph  (7)  of  this  subsection, 
shall  be  construed  as  authorizing  the 
Secretary  to  promulgate  rules, 
regulations,  or  orders  with  regard  to  the 
performance  of  actual  research  or 
experimentation  by  a  research  facility  as 
determined  by  such  research  facility; 

(7)(A)  The  Secretary  shall  require 
each  research  facility  to  show  upon 
inspection,  and  to  repoil  at  least 


'9CFR  1.1  (1997)  (emphasis  added). 
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annually,  that  jhe  provisions  of  this  Act 
(citation  omitted)  are  being  followed 
and  that  profe*ionally  acceptable 
standards  govelTiing  the  c£ire,  treatment, 
and  use  of  aniitial  are  being  followed  by 
the  research  facility  during  actual 
research  or  experimentation. 

(B)  In  compl  ring  with  subparagraph 
(A),  such  reseach  facilities  shall 
provide 

(I)  Information  on  procedures  likely  to 
produce  pain  o  r  distress  in  any  animal 
and  assurances  demonstrating  that  the 
principal  inves  Ugator  considered 
alternatives  to  'hose  procedures; 

(ii)  Assurancss  satisfactory  to  the 
Secretary  that  <  uch  facility  is  adhering 
to  the  standard^  described  in  this 
section  *   ' 

rese  irch 
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•     •     *  19 


"7  U.S.C.  2143  ((  mphasis  added). 
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rv.  Consistent  With  Congressional 
Intent  Under  the  Animal  Welfare  Act, 
USDA  Should  Initiate  Rulemaking 
Proceedings  To  Redefine  "Animal"  To 
Include  Birds,  Rats,  and  Mice 

Congress  enacted  the  Animal  Welfare 
Act  ("AWA")  and  subsequent 
amendments  to  protect  animals  used  in 
research.^o  In  order  to  further 
congressional  intent,  petitioners  request 
that  USDA  promulgate  regulations  that 
are  consistent  with  the  AWA's 
definition  of  "animal."  The  AWA  states 
that: 

The  term  "animal"  means  any  live  or  dead 
dog,  cat,  monkey  (nonhuman  primate 
mammal),  guinea  pig,  hamster,  rabbit,  or 
such  other  warm-blooded  animal,  as  the 
Secretary  may  determine  is  being  used,  or  is 
intended  for  use,  for  research,  testing, 
experimentation,  or  exhibition  purpK>ses  or  as 
a  pet;  but  such  term  excludes  horses  not  used 
for  research  purposes  and  other  farm 
animals,  such  as  but  not  limited  to  livestock 
or  poultry,  used  or  intended  for  use  as  food 
or  fiber,  or  livestock  or  poultry  used  or 
intended  for  improving  animal  nutrition, 
breeding,  management  or  production 
efficiency,  or  for  improving  the  quality  of 
food  or  fiber.  With  respect  to  a  dog  the  term 
means  all  dogs  including  those  used  for 
hunting,  security,  or  breeding  purposes.^' 

Under  the  AWA,  USDA  must  provide 
protection  to  all  warm-blooded  animals 
used  in  research.  Instead  of  complying 
with  this  mandate,  USDA's  regulation 
excludes  birds,  rats,  and  mice  from 
AWA  protection  despite  the  fact  that 
these  animals  encompass  the  majority  of 
animals  used  in  laboratory  research. 
USDA's  exclusion  of  these  animals  is 
arbitrary  and  capricious  and  not  in 
accordance  with  law  based  upon  the 
Supreme  Court's  holding  in  Chevron 
U.S.A.,  Inc.  V.  Natural  Resources 
Defense  Council,  Inc.^^  The  holding  in 
Chevron  directs  a  court  to  apply  a  two- 
part  test  when  reviewing  an  agency's 
construction  of  a  statute.  First,  the  court 
is  to  look  at  the  plain  meaning  of  the 
statute."  If  the  statute  is  unambiguous, 
then  the  court  and  the  agency  must  give 
effect  to  Congress'  intent. ^^  Only  if  a 
statute  is  silent  or  cunbiguous  must  the 
court  then  move  to  the  second  step 
under  Chevron  which  requires  the  court 
to  look  at  whether  the  agencies 
interpretation  of  the  statute  is 
reasonable.  25 


"W.  §§  2131-2157. 
^'W.  sec.  2132(g). 
"467  U.S.  837(1984) 
"W.  at  842-3. 

^  Id.  at  843. 


A.  The  First  Step  of  the  Chevron 
Analysis  Shows  That  the  Purpose  and 
Plain  Meaning  of  the  Animal  Welfare 
Act  Does  Not  Support  the  USDA's 
Definition  of  "Animal" 

When  promulgating  a  regulation,  an 
agency  must  first  determine  whether 
Congress  has  directly  addressed  the 
subject  matter  at  issue.  Under  Chevron, 
an  agency  must  make  this  decision  by 
determining  the  plain  meaning  of  the 
statute.  Ordinarily,  the  words  of  a 
statute  must  be  interpreted  in  light  of 
the  purpose  that  Congress  intended  to 
serve.  In  this  case.  Congress  specifically 
passed  the  AWA  to  provide  for  the 
humane  care  and  treatment  of  animals 
used  in  research,  for  exhibition,  and  as 
pets.  2* 

USDA's  exclusion  of  birds,  rats,  and 
mice  from  AWA  protection  directly 
contravenes  the  AWA's  statutory 
purpose  of  assLuing  the  humane 
treatment  of  laboratory  animals.  The 
effect  of  USDA's  regulation  is  that  the 
regulated  industry  will  never  be  in 
violation  of  the  AWA  regardless  of  how 
it  treats  birds,  rats,  and  mice.  For 
example,  under  the  AWA,  research 
facilities  can  deny  these  animals  food, 
water,  appropriate  housing  and  can  also 
inflict  excruciating  pain  without 
providing  an  analgesic.  In  this  case,  not 
only  does  the  exclusion  of  these  animals 
have  no  relevance  to  any  of  the  stated 
purposes  of  the  Act,  but  the  inclusion  of 
these  animals  would  insure  that  animals 
used  in  research  facilities  are  provided 
humane  care  and  treatment  as  the  AWA 
requires. 

Furthermore,  the  Congressional 
findings  for  the  1985  amendments  state 
that  "methods  of  testing  that  do  not  use 
animals  are  being  and  continue  to  be 
developed  which  are  faster,  less 
expensive,  and  more  accurate  than 
traditional  animal  experiments  for  some 
purposes  and  further  opportunities  exist 
for  the  development  of  these  methods  of 
testing."  27  Due  to  USDA's  failure  to 
provide  birds,  rats,  and  mice  AWA 
protection,  the  use  of  alternative 
methods  for  these  species  is  rarely,  if 
ever,  undertaken.  In  fact,  in  USDA's 
response  to  the  AAVS  petition,  the 
agency  stated  that  regulating  birds,  rats, 
and  mice  would  constitute  a  ninety-six 
percent  increase  in  regulated  research 
facilities.  USDA's  own  figure  indicates 
that  the  majority  of  researchers  are 
choosing  to  use  birds,  rats,  or  mice 
instead  of  alternatives.  By  using  these 
animals,  facilities  can  escape  inspection 
and  bypass  the  Act's  requirement  that 
they  consider  alternatives.  Because 
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USDA  has  exempted  these  animals  from 
the  definition  of  "animal",  there  is  no 
incentive  for  the  use  or  adveincement  of 
alternative  methods  for  the  majority  of 
animals  used  in  research.  This  practice 
is  contrary  to  the  AWA's  purpose  of 
advancing  alternatives.  Therefore,  in 
light  of  the  general  tenet  "to  favor 
interpretation  which  would  render 
statutory  design  effective  in  terms  of 
policies  behind  its  enactment  and  to 
avoid  interpretation  which  would  make 
such  policies  more  difficult  of 
fulfillment,"  2*  the  AWA's  purpose 
supports  the  definition  of  birds,  rats, 
and  mice  as  animals  and  their 
regulation  in  research. 

The  plain  meaning  of  the  AWA  also 
shows  that  USDA's  regulation  defining 
"animal"  is  inconsistent  with  the 
statute.  The  AWA  indicates  that  if  an 
animal  is  warm-blooded  and  used  for 
research,  testing,  or  experimentation, 
then  the  animal  is  an  "animal"  for  AWA 
purposes.  Furthermore,  Congress  has 
explicitly  stated  which  limited  subset  of 
animals  the  Secretary  is  authorized  to 
exclude  by  stating: 

Such  term  (animal)  excludes  horses  not 
used  for  research  purposes  and  other  farm 
animals,  such  as,  but  not  limited  to  livestock 
or  poultry,  used  or  intended  for  use  as  food 
or  fiber,  or  livestock  or  poultry  used  or 
intended  for  improving  animal  nutrition, 
breeding,  management  or  production 
efficiency,  or  for  improving  the  quality  of 
food  or  fiber.  With  respect  to  a  dog  the  term 
means  all  dogs  including  those  used  for 
hunting,  security,  or  breeding  purposes.^' 

Although,  birds,  rats,  and  mice  are  not 
included  in  this  list  of  excluded 
animals,  the  Secretary  has  arbitrarily 
decided  to  exclude  them  from  the 
protections  of  this  Act. 

A  Congressional  report  issued  in  1986 
provides  further  evidence  that  USDA's 
regulation  contradicts  the  AWA's  plain 
meaning.  The  Office  of  Technology 
Assessment  ("OTA")  conducted  a  study 
to  analyze  the  scientific,  regulatory, 
economic,  legal,  and  ethical 
considerations  involved  in  alternative 
technologies  in  biomedical  and 
behavioral  research,  toxicity  testing,  and 
education.^"  The  report  lays  out 
numerous  policy  issues  and  options  for 
Congressional  action  and  reiterates  the 
AWA's  inconsistency  with  USDA's 
regulation.  The  OTA  report  concludes 
that  the  exclusion  of  mice  and  rats  from 


"  Motor  6-  Equipment  Manufacturers  Ass'n,  Inc. 
V.  E.P.A..  627  F.2d  1095  (D.C  Cir.  1979).  cert, 
denied.  General  Motors  Corp.  v.  Costle,  446  U.S. 
952  (1980). 

»W.  sec.  2132(g). 

'"U.S.  Congress,  Office  of  Technology 
Assessment,  Alternatives  to  Animal  Use  in 
Research,  Testing,  and  Education  (19S6) 
[hereinafter  OTA  Report). 


the  protections  of  the  AWA  is 
inconsistent  with  the  language  of  the 
Act  and  "appears  to  frustrate  the  policy 
Congress  sought  to  implement  in  1970 
and  consequently  to  be  beyond  the 
Secretary s  authority."  "' 

In  support  of  its  exclusion  of  birds, 
rats,  and  mice,  the  USDA  argues  in  its 
response  to  the  AAVS  petition  that  the 
AWA  "gives  the  Secretary  of 
Agriculture  broad  discretionary 
authority  to  exclude  rats  of  the  genus 
Rattus,  mice  of  the  genus  Mus,  and 
birds."  32  This  argument,  however,  is  in 
direct  contrast  to  USDA's  prior  position 
where  it  stated  that  it  had  no  discretion 
to  exclude  warm-blooded  animals  used 
in  research.  The  agency  previously 
explained: 

*   *   *  Gerbils  became  a  regulated  species 
when  the  1970  amendments  to  the  Act 
expanded  the  definition  of  "animal"  to 
include  "such  other  warm-blooded  animal, 
as  the  Secretary  may  determine  is  being  used, 
or  is  intended  for  use  for  research,  testing 
*   *   *."  We  do  not  have  the  authority  to 
remove  these  animals  from  the  coverage  of 
the  regulations.^' 

USDA  admits  in  the  gerbil  example 
that  it  has  no  discretionary  authority  to 
deny  protection  to  warm-blooded 
animals  used  in  research  under  the 
AWA.  In  fact,  the  Secretary  has 
promulgated  an  entire  subset  of  generic 
animal  welfare  regulations  that  govern 
the  care  and  handling  of  animals  not 
specifically  mentioned  in  the  statute  but 
are  covered  by  the  AWA  because  they 
are  warm-blooded  and  used  for 
research.'*  These  generic  regulations 
address  animal  care  including  feeding, 
watering,  temperature,  cage  space,  and 
handling. 

USDA  has  also  admitted  that  birds, 
rats,  and  mice  are  used  for  the  purposes 
described  in  the  AWA."*'  However, 
USDA's  generic  animal  care  regulations 
do  not  cover  birds,  rats,  and  mice.  This 
exclusion  leaves  these  species  with  no 
minimum  standards  for  their  care,  no 
'protections  under  the  Act,  and  no  legal 
barriers  preventing  cruelty,  intentional 
or  negligent  deprivation  of  food,  water, 
shelter  or  veterinary  care.  These  effects 
are  contrary  to  Congress'  stated  purpose 
under  the  AWA  of  providing  humane 
care  and  treatment  for  animals  used  in 
research.'* 

Based  on  this  information,  the 
purpose  and  plain  meaning  of  the  AWA 
indicates  that  USDA's  exclusion  of 
birds,  rats,  and  mice  contradicts  and 
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frustrates  the  AWA.  Furthermore,  the 
interpretation  of  the  AWA  as  explained 
in  the  OTA  report,  USDA's  admissions, 
and  USDA's  own  regulations  indicates 
that  the  exclusion  is  inconsistent  with 
the  statute.  A  Chevron  step  one  analysis 
shows  that  the  statute  is  unambiguous 
and,  therefore.  USDA  should 
immediately  redefine  the  term  "animal" 
and  regulate  birds,  rats,  and  mice. 

B.  The  Second  Step  of  the  Chevron 
Analysis  Shows  That  the  Definition  of 
"Animal"  Is  Not  Reasonable 

The  second  step  of  the  Chevron 
analysis  is  only  necessary  if  the  statute 
is  ambiguous.  The  key  issue  is  "whether 
the  agency's  view  that  [its  construction] 
is  appropriate  in  the  context  of  this 
particular  program  is  a  reasonable 
one."  ■"  In  this  case,  even  if  the  AWA 
statutory  language  is  ambiguous, 
USDA's  regulation  is  not  reasonable. 
Applying  Chevron  to  this  case  presents 
the  issue  of  whether  USDA  has  the 
discretion  to  exclude  birds,  rats,  and 
mice  from  the  definition  of  "animal." 

1.  The  Animal  Welfare  Act's  Legislative 
History  Does  Not  Support  USDA's 
Regulation  Defining  "Animal" 

Congress  first  passed  the  AWA  in 
1966  and  defined  "animal"  as  a  "live 
dog,  cat,  monkey  (nonhuman  primate 
mammal),  guinea  pig,  hamster  and 
rabbit."  '*  This  language  limited  AWA 
protection  to  six  specific  species. 
However  in  1970,  Congress  amended 
the  statute  to  include  "such  other  warm- 
blooded animal  as  the  Secretary  may 
determine  is  being  used,  or  intended  for 
use,  for  research,  testing, 
experimentation."  "  This  language 
broadened  the  number  of  species 
protected  under  the  Act  and  has 
remained  throughout  both  the  1976  and 
1985  amendments. 

The  legislative  history  of  the  AWA 
provides  no  indication  that  Congress 
authorized  the  Secretary's  regulation 
excluding  birds,  rats,  and  mice.  When 
the  AWA  was  amended  in  1970, 
Congress  was  aware  of  the  wide  use  of 
birds,  rats,  and  mice  in  research  but  did 
not  explicitly  deny  these  animals 
protection  imder  the  Act.  Instead, 
Congress  used  the  phrase  "warm- 
blooded animal"  in  order  to  expand  the 
species  of  animals  protected  by  the  Act. 

If  Congress  had  intended  for  the 
Secretary  to  have  imlimited  discretion 
to  designate  which  warm-blooded 
animals  were  to  be  protected  under  the 
Act,  then  the  legislature  would  have 
specifically  stated  it  in  the  statute.  Not 


"  Chevron.  467  U.S.  at  845. 
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only  is  there  lo  statutory  language 
granting  USE  A  unlimited  discretion, 
but  the  legislative  history  also  reveals 
that  Congress  did  not  intend  for  the 
Secretary  to  1  ave  broad  discretion.  This 
intent  is  evidsnt  by  Congress'  rejection 
of  Representative  Whitehurst's  proposed 
amendment  \/hich  defined  "animal"  to 
include  "any  warm-blooded  animal,  as 
determined  b^  the  Secretary."  *^  This 
amendment  \i'ould  have  given  the 
Secretary  the  discretion  to  choose  which 
warm-blooded  animals  would  be 
protected  by  the  Act  and  thus  would 
support  USDA's  exclusion  of  birds,  rats, 
and  mice. 

Instead  of  amending  the  AWA  to  give 
the  Secretary  broad  discretion  to 
exclude  animals.  Congress  wanted  to 
expand  the  dufinition  of  "animal"  to 
include  more  species  while  specifically 
delineating  which  animals  would  be 
exempted.  Tl  e  house  and  floor 
discussions  sapport  this  assertion: 

Rep.  Thomas  Foley  (D-Wasiiington). 
speaking  on  be  lalf  of  the  House  Agriculture 
Committee,  rer  larked  that  "(t)his  bill,  within 
its  definition  includes  all  warm-blooded 
animals  designated  by  the  Secretary,  with 
certain  specific  limitations  and  defined 
exceptions."  *' 

Rep.  Catherii  le  May  (R-Washington).  urging 
her  colleagues  ;o  approve  the  legislation 
described  the  hill:  "First,  it  expands  the 
definition  ofth?  term  'animal'  to  include 
more  species,  jhe  prusent  law  applies  only 
to  live  dogs,  cats,  rabbits,  hamsters,  guinea 
pigs,  and  monkeys.  All  warm-blooded 
animals  design  ated  by  the  Secretary  of 
Agriculture,  wi  h  limited  exceptions  would  be 
included."  *^ 

Rep.  Wiley  N  layne  (R-Iowa)  agreed  that  the 
bill  "expands  I  he  definition  of  covered 
animals  to  include  all  warm-blooded  animals 
designated  by  i  he  Secretary,  rather  than  just 
live  dogs.  cats,  rabbits,  hamsters,  guinea  pigs, 
and  monkeys."*^ 

Rep.  WilmerMizell  (R-North  Carolina) 
explained  that  '(tjhis  bill  includes  provisions 
regulating  the  transportation,  purchase,  sale, 
housing,  care,  handling  and  treatment  of 
warm-blooded  animals  used  in  research 
•  •   '  (m)ores  yecies  of  animals  will  be 
protected:  all  m  arm-blooded  animals 
designated  by^he  Secretary  of  Agriculture, 
with  but  a  few  tpecific  exceptions.  "** 

Rep.  Robert  Frice  (R-Texas)  remarked  that 
the  bill  "extends  the  definition  to  include  all 
warm-blooded  animals  designated  by  the 
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Secretary  of  Agriculture,  with  certain  specific 
limitations  and  defined  exceptions." *^ 

The  Supreme  Court  has  stated  that 
when  "statements  of  individual 
legislators  *  *  *  are  consistent  with  the 
statutory  language  and  legislative 
history,  they  provide  evidence  of 
Congress'  intent."  ^  The  statements 
from  these  individual  legislatures  all 
indicate  that  Congress  intended  the 
AWA  to  cover  all  warm-blooded 
animals  used  in  research,  including 
birds,  rats,  and  mice  with  only  a  few 
specific  exceptions. 

A  House  Committee  on  Agriculture 
report  which  accompanied  the  proposed 
bill  also  supports  this  premise:  "This 
bill  includes  within  its  definition  all 
warm-blooded  animals  designated  by 
the  Secretary  with  only  limited  and 
specifically  defined  exceptions."  *' 
Additionally,  a  letter  from  then 
Secretary  of  Agriculture  J.  Phil 
Campbell  to  W.R.  Poage,  Chairman  of 
the  Committee  on  Agriculture, 
explained  that  "(i)f  Federal  regulation  of 
laboratory  animals  is  extended  to  all 
warm-blooded  animals,  we  suggest  it 
would  be  appropriate  and  consistent  to 
extend  the  species  of  animals  presently 
regulated  under  (the  AWA)  to  include 
all  warm-blooded  animals."  Not  only 
does  the  legislative  history  show 
Congress'  intent  in  expanding  the 
number  of  animals  protected  by  the 
AWA,  but  it  also  shows  that  the 
Secretary  of  Agriculture  understood  and 
supported  Congress'  purpose. 

Based  on  the  legislative  history,  it  is 
unreasonable  to  conclude  that  Congress 
amended  the  AWA  in  order  to  provide 
more  animals  protection  while  also 
giving  the  Secretary  the  broad  discretion 
to  exclude  the  majority  of  animals  used 
in  research,  testing,  and 
experimentation.  The  only  discretion 
Congress  granted  the  Secretary  was  the 
authority  to  determine  whether  warm- 
blooded animals  are  being  used  for 
research,  testing,  or  experimentation. 
Indeed,  in  Madigan,  the  court  looked  at 
USDA's  discretionary  authority  and 
foimd  that,  "since  the  USDA  does  not 
dispute  that  birds,  rats,  and  mice  are 
used  for  [research]  purposes,  it  is 
inconsistent  with  the  plain  meaning  of 
the  statute  and  'the  unambiguously 
expressed  intent  of  Congress  to  exclude 
them  from  coverage  under  the  Act.' "  ** 
The  court  also  conducted  a  Chevron 
step  two  analysis  and  found  that  the 


«116Cong.  RecH40159(Dec.  7.1970) 
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(emphasis  added). 

*  781  F.  Supp.  at  801  (citation  omitted). 


agency's  definition  of  "animal"  was  not 
supported  by  the  legislative  history.'" 

The  legislative  history  along  witn  the 
reasoning  in  the  Madigan  decision 
shows  that  USDA  does  not  have  the 
discretion  to  choose  which  warm- 
blooded animals  used  in  research  it  will 
deny  AWA  protection.  The  effect  of 
USDA's  exclusion  demonstrates  its 
illegality,  because  the  majority  of 
laboratory  animals  are  not  presently 
covered  by  USDA's  animal  welfare 
regulations.  Based  on  this  information, 
USDA's  exclusion  of  birds,  rats,  and 
mice  is  ultra  vires  because  Congress  has 
not  specifically  granted  the  agency 
authority  to  decide  on  a  matter  that 
Congress  has  already  addressed. 

2.  USDA  Has  Not  Reasonably  Justified 
Its  Regulation  Excluding  Birds,  Rats, 
and  Mice  From  Animal  Welfare 
Protection 

USDA's  interpretation  of  the  AWA  is 
not  reasonable  because  it  does  not 
satisfy  the  Chevron  step-two  framework. 
In  Chevron,  the  Supreme  Court  found 
that  EPA's  construction  of  the  Clean  Air 
Act  was  reasonable  because  the  agency: 
(1)  Advanced  a  reasonable  explanation 
for  its  conclusion  that  the  regulations 
serve  the  statutory  objectives;  (2) 
balanced  competing  statutory  concerns 
in  a  technical  and  complex  regulatory 
scheme;  eind  (3)  engaged  consistently 
and  historically  in  a  search  to  review 
and  question  its  policy  on  a  continuing 
basis.'*' 

In  this  case,  USDA  has  failed  to  show 
the  reasonableness  of  its  regulation.  In 
fact,  USDA  enacted  its  regulation 
excluding  birds,  rats,  and  mice  in  1971 
without  any  explanation  showing  how 
the  exclusion  of  these  animals  meets  the 
AWA's  objective  in  providing  for  the 
humane  treatment  of  animals. "  In  1989, 
when  questioned  about  the  exclusion, 
the  agency  stated  "we  do  have  the 
authority  to  regulate  these  animals, 
though  except  for  wild  rats  and  mice, 
we  have  never  covered  them  in  our 
regulations.  However,  *  *  *  we  are 
considering  developing  regulations  and 
standards  for  them."  '^  Nine  years  have 
passed  since  this  statement  and  during 
this  time,  the  agency  has  failed  to 
initiate  any  rulemaking  proceedings  to 
regulating  birds,  rats,  and  mice.  USDAs 
failure  to  give  any  explanation  for  its 
arbitrary  exclusion  of  these  animals 
does  not  demonstrate  reasoned 
decision-making.  The  Supreme  Court 
addressed  the  issue  of  agency  deference 
by  stating: 


«W.  at802. 

>o  Chevron.  467  U.S.  863-65. 

"  36  FR  24917-27  (Dec.  24.  1971). 
"54  FR  10823  (March  15. 1989). 
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Agency  deference  has  not  come  so  far  that 
we  will  uphold  regulations  wherever  it  is 
possible  to  conceive  a  basis  for 
administrative  action  *   *   *  Thus  the  mere 
fact  that  there  is  "some  rational  basis  within 
the  knowledge  and  experience  of  the 
(regulators)"  under  which  they  "might  have 
concluded"  that  the  regulation  was  necessary 
to  discharge  their  statutorily  authorized 
mission,  will  not  suffice  to  validate  agency 
decisionmaking  *  *  *  Our  recognition  of 
Congress  need  to  vest  administrative  agencies 
with  ample  power  to  assist  in  the  difflcult 
task  of  governing  a  vast  and  complex 
industrial  Nation  carries  with  it  the 
correlative  responsibility  of  the  agency  to 
explain  the  rationale  and  factual  basis  for  its 
decision,  even  though  we  show  respect  for 
the  agency's  judgement  in  both." 

Whether  USDA  has  discretionary 
authority  under  the  AWA  to  exclude 
these  animals  was  addressed  in 
Madigan.  Judge  Richey  found  that 
USDA's  argument  for  discretionary 
authority  under  the  Act  was  "strained 
and  unlikely."  ^*  USDA  has  not  shown 
that  excluding  birds,  rats,  and  mice  is 
reasonable.  Therefore,  USDA  should 
redefine  "animal"  in  accordance  with 
the  AWA. 

C.  USDA  Was  Arbitrary  and  Capricious 
in  Refusing  AAVS's  Petition  To  Initiate 
Rulemaking  Proceedings 

The  only  explanation  USDA  gave  for 
denying  AAVS'  petition  for  rulemaking 
was  that  it  was  not  economically 
practical. 55  In  denying  AAVS'  petition, 
USDA  analyzed  the  increase  cost  that 
would  result  from  regulating  birds,  rats, 
and  mice.  Based  on  that  information, 
USDA  decided  not  to  grant  these 
animals  AWA  protection.  USDA's 
reliance  on  budgetary  constraints  is 
arbitrary  and  capricious  because  the 
agency  failed  to  consider  the  many  parts 
of  the  Act  that  are  self  implementing.^* 

In  Madigan,  the  court  explained  that 
"birds,  rats,  and  mice  could  be  included 
in  the  definition  without  requiring  the 
expenditure  of  significant  agency 
resources"  because  the  AWA  includes 
many  provisions  that  are  self- 
implementing  by  the  regulated 
industry.5'  By  regulating  these  animals, 
researchers  would  be  required  to  treat 
animals  humanely  without  any  action 
from  the  agency.  In  Madigan,  the  court 
held  that  USDA's  denial  of  ALDF's 


"Bowen  v.  Am.  Hasp.  Ass'n..  476  U.S.  610,  627 
(1986)  (ciutions  omitted). 

'*  Animal  Legal  Defense  Fund,  781  F.  Supp.  at 
800-806 
""  USDA  response  at  1-2. 

5* See  eg.,  7  U.S.C.  2143  (a)(7)(A)  (requiring  each 
research  facility  to  provide  information  on 
procedures  that  may  produce  pain  or  distress  in 
animals  and  also  provide  assurances  that 
alternatives  were  considered)  7  U.S.C.  2136  (every 
research  facility  shall  register  with  the  Secretary). 

"  781  F.  Supp.  at  803. 


rulemaking  petition  based  upon  the 
availability  of  resources  and  increase 
cost  was  arbitrary  and  capricious  and 
not  in  accordance  with  law.*"*  Based 
upon  the  Madigan  decision,  USDA's 
denial  of  a  rulemaking  petition  to 
redefine  "animal"  based  solely  on 
economic  reasons  is  not  valid. 
Therefore,  USDA  should  grant  this 
petition  by  initiating  rulemaking 
proceedings  to  regulate  birds,  rats,  and 
mice  consistently  with  the  AWA. 

V.  Agency  Action  Requested 

The  AWA's  purpose  and  plain 
meaning.  Congress'  legislative  intent, 
and  the  reasoning  in  Madigan  show  that 
birds,  rats,  and  mice  should  be  granted 
protection  under  the  AWA. 
Furthermore,  the  USDA  has 
acknowledged  that  it  has  the  authority 
to  regulate  rats  and  mice  and  has 
admitted  that  the  agency  was 
considering  developing  regulations  for 
these  animals.59  However,  the  agency's 
continual  delay  in  addressing  this 
matter  along  with  its  justification  for 
denying  these  animals  protection  is 
unreasonable  and  demands  further 
consideration. 

Therefore,  for  the  reasons  cited  in  this 
petition,  the  petitioner  requests  that  the 
USDA  immediately  amend  its  current 
definition  to  include  mice,  rats,  and 
birds  under  the  AWA.  The  proposed 
regulation  should  be  amended  to  read  as 
follows: 

Animal  means  any  live  or  dead  dog, 
cat,  nonhuman  primate,  guinea  pig, 
hamster,  rabbit,  or  any  other  warm- 
blooded animal,  which  is  being  used,  or 
is  intended  for  use  for  research, 
teaching,  testing,  experimentation,  or 
exhibition  purposes,  or  as  a  pet.  This 
term  excludes  horses  not  used  for 
research  purposes  and  other  farm 
animals,  such  as,  but  not  limited  to 
livestock  or  poultry,  used  or  intended 
for  use  as  food  or  fiber,  or  livestock  or 
poultry  used  or  intended  for  use  for 
improving  animal  nutrition,  breeding, 
management,  or  production  efficiency, 
or  for  improving  the  quality  of  food  or 
fiber.  With  respect  to  a  dog,  the  term 
means  all  dogs,  including  those  used  for 
hunting,  security,  or  breeding  purposes. 

Except  as  described  above,  petitioners 
know  of  no  other  similar  issue,  act,  or 
transaction  to  this  petition  currently 
being  considered  or  investigated  by  any 
USDA  office,  other  federal  agency, 
department,  or  instrumentality,  state 
mimicipal  agency  or  court,  or  by  any 
law  enforcement  agency. 

As  required  by  7  CFR  Subtitle  A 
§  1.28,  the  USDA  is  required  to  give  this 


»»54FR  10,623. 


petition  prompt  consideration. 
Petitioner  is  requesting  a  substantive 
response  to  this  petition  within  ninety 
(90)  calendar  days.  In  the  absence  of  an 
affirmative  response,  petitioners  will  be 
compelled  to  consider  litigation  in  order 
to  achieve  the  agency  actions  requested. 
The  undersigned  certifies  that,  to  the 
best  knowledge  and  belief  of  the 
undersigned,  this  petition  includes  all 
information  and  views  on  which  the 
petition  relies,  and  that  it  includes 
representative  data  known  to  the 
petitioner  which  are  unfavorable  to  the 
petition. 

On  behalf  of  the  petitioners. 
Andrew  Kimbrell,  Esq., 
Joseph  Mendelson,  III,  Esq., 
Tracie  Letterman,  Esq., 
International  Center  for  Technology 
Assessment,  310  D  Street,  NE,  Washington. 
DC 20002,  (202)  547-9359. 

Of  Counsel, 
Valerie  Stanley, 

Animal  Legal  Defense  Fund ,  401  East 
Jefferson  Street,  Suite  206,  Rockville,  MD 
20850. 
Attorneys  for  Petitioners. 

[FR  Doc.  99-1920  Filed  1-27-99;  8;45  am) 
BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-225-nAD] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  757  series 
airplanes.  This  proposal  would  require 
revising  the  Airworthiness  Limitations 
Section  of  the  Instructions  for 
maintenance  manual  (757 
Air%vorthiness  Limitations  Instructions 
(ALI)].  The  revision  would  incorporate 
certain  inspections  and  compliance 
times  to  detect  fatigue  cracking  of 
principal  structural  elements  (PSE). 
This  proposal  is  prompted  by  analysis 
of  data  that  identified  specific  initial 
inspection  thresholds  and  repetitive 
inspection  intervals  for  certain  PSE's  to 
be  added  to  the  ALI.  The  actions 
specified  by  the  proposed  AD  are 
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intended  to  ei  isure  that  fatigue  cracking 
of  various  PSm's  is  detected  and 
corrected;  such  fatigue  cracking  could 
adversely  affect  the  structural  integrity 
of  these  airpUnes. 

DATES:  Comm  snts  must  be  received  hy 
MarchlS,  19<9. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administratidn  (FA A),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rui  es  Docket  No.  98-NM- 
225-AD,  I6O1I  Lind  Avenue,  SW.. 
Kenton,  Washington  98055-4056. 
Comments  ms  y  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidiys. 

The  service  information  referenced  in 
the  proposed  lule  may  be  obtained  from 
Boeing  Commprcial  Airplane  Group, 
P.O.  Box  2707,  Seattle.  Washington 
98124-2207.  this  information  may  be 
examined  at  tke  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW,  Kenton,  Washington. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Patrick  Safarian,  Aerospace  Engineer, 
Airframe  Branlch,  ANM-120S,  FAA. 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avinue  SW.,  Renton, 
Washington;  telephone  (425)  227-2775; 
fax(425}227-|ll81. 

SUPPLEMENTAFfY  INFORMATION: 
Comments  Lii^ited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  |by  submitting  such 
written  data,  vdews.  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  R»les  Docket  number  and 
be  submitted  iji  triplicate  to  the  address 
specified  aboye.  All  communications 
received  on  oP  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rulej  The  proposals  contained 
in  this  notice  tiay  be  changed  in  light 
of  the  comments  received. 

Comments  a(re  specifically  invited  on 
the  overall  rertilatory.  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conmients. 
in  the  Rules  Docket  for  examination  by 
interested  per$ons.  A  report 
summarizing  dach  FAA-public  contact 
concerned  witji  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenten  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  r  isponse  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  w  lich  the  following 
statement  is  m  ade:  "Comments  to 


Docket  Number  98-NM-225-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-225-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  accordance  with  airworthiness 
standards  requiring  "damage-tolerance 
assessments"  [reference  current  section 
1529  of  parts  23,  25,  27,  and  29  of  the 
Federal  Aviation  Regulations  (FAR); 
section  4  of  parts  33  and  35  of  the  FAR; 
section  82  of  part  31  of  the  FAR;  and  the 
Appendices  referenced  in  those 
sections],  all  products  certificated  to 
comply  with  those  sections  must  have 
Instructions  for  Continued 
Airworthiness  (or,  for  some  products, 
maintenance  manuals)  that  include  an 
Airworthiness  Limitations  Section.  That 
section  must  set  forth: 

•  Mandatory  replacement  times  for 
structural  components, 

•  Structural  inspection  intervals,  and 

•  Related  approved  structural 
inspection  procedures  necessary  to 
show  comphance  with  the  damage- 
tolerance  requirements. 

Compliance  with  the  terms  specified 
in  the  Airworthiness  Limitations 
Section  is  required  by  FAR  sections 
43.16  (for  persons  maintaining 
products)  and  91.403  (for  operators). 

As  airplanes  gain  service  experience, 
or  as  the  result  of  post-certification 
testing  and  evaluation,  it  may  become 
necessary  to  add  additional  life  limits  or 
structural  inspections  in  order  to  ensure 
the  continued  structural  integrity  of  the 
airplane.  The  manufacturer  may  revise 
the  Airworthiness  Limitations  Section 
to  include  new  or  more  restrictive  life 
limits  and  inspections.  However,  in 
order  to  require  compliance  with  those 
revised  life  limits  and/or  inspection 
intervals,  the  FAA  must  engage  in 
rulemaking.  Because  loss  of  structural 
integrity  would  result  in  an  unsafe 
condition,  it  is  appropriate  to  impose 
these  requirements  through  the 
airworthiness  directive  (AD)  process. 

Actions  Taken  by  the  Manufacturer 

Boeing  recently  has  completed 
extensive  analyses  and  testing  of  fatigue 
cracking  of  principal  structural  elements 
(PSE)  on  certain  Model  757  series 
airplanes,  which  included: 

•  Crack  growth  analysis. 

•  Service  experience  analysis, 

•  Crack  growth  testing, 

•  Fatigue  testing,  and 


•  Analysis  of  the  effectiveness  of 
applicable  non-destructive  inspection 

•  Techniques  to  detect  cracking  and 
other  anomalies. 

The  results  of  the  testing  and  analyses 
demonstrated  the  need  to  incorporate 
certain  inspections  into  the  current 
Airworthiness  Limitations  Instructions 
(AU). 

New  Revision  of  ALI 

The  FAA  has  reviewed  and  approved 
Boeing  Docimient  D622N001-9, 
Revision  "MAY  1997,"  titled  "757 
Maintenance  Planning  Data  Document 
(MPD)  Section  9,  Airworthiness 
Limitations  and  Certification 
Maintenance  Requirements  (CMRs)." 
That  document  is  the  ALI  of  the 
maintenance  manual  to  which  this 
proposed  AD  refers.  That  document 
describes  specific  initial  inspection 
thresholds  and  repetitive  inspection 
intervals  for  certain  PSE's  [identified  as 
structural  significant  items  (SSI)  in  the 
ALI).  That  document  explicitly 
identifies,  for  the  first  time,  all  of  the 
PSE's  that  are  to  be  inspected  in 
accordance  with  the  requirements  of  the 
ALI. 

Although  the  Boeing  document 
includes  thresholds  for  all  PSE's,  in 
many  cases  the  identified  threshold  is 
50,000  total  flight  cycles  for  passenger 
airplanes.  Because  none  of  the  affected 
airplanes  is  likely  to  reach  this 
threshold  for  a  nimiber  of  years,  Boeing 
has  not  yet  developed  the  specific 
inspection  procedures  for  these  PSE's. 
However,  these  procedures  will  be 
developed  well  before  any  airplane 
reaches  the  threshold,  and  the  FAA  may 
consider  further  rulemaking  when  they 
become  available. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  operators  to  revise  the  757  ALI 
to  incorporate  Boeing  E)ocument 
D622N001-9,  Revision  "MAY  1997"  of 
the  ALI.  However,  nothing  in  this 
proposed  AD  is  intended  to  affect  any 
of  the  requirements  related  to  the  life 
limits  or  certification  maintenance 
requirements  that  are  contained 
elsewhere  in  the  AU.  This  proposed  AD 
is  intended  to  address  only  those  PSE 
inspections  that  are  referred  to  in 
Chapter  B.  ("Airworthiness 
Limitations — Structural  Inspections")  of 
Boeing  Document  D622N001-9, 
Revision  "MAY  1997." 
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Explanation  of  Action  Taken  by  the 
FAA 

As  stated  previously,  in  order  to 
require  compliance  with  these 
inspection  intervals  and  life  limits,  the 
FAA  must  engage  in  rulemaking, 
namely,  the  issuance  of  an  AD.  For 
products  certificated  to  comply  with  the 
referenced  part  25  requirements,  it  is 
within  the  authority  of  the  FAA  to  issue 
an  AD  requiring  a  revision  to  the 
Airworthiness  Limitations  Section  that 
includes  reduced  life  limits,  or  new  or 
different  structural  inspection 
requirements.  These  revisions  then  are 
mandatory  for  operators  under  FAR 
section  91.403(c),  which  prohibits 
operation  of  an  airplane  for  which 
airworthiness  Umitations  have  been 
issued  imless  the  inspection  intervals 
specified  in  those  Umitations  have  been 
complied  with. 

Once  that  document  is  revised,  as 
required,  and  the  AD  has  been  fully 
complied  with,  the  life  limit  or 
structural  inspection  change  remains 
enforceable  as  a  part  of  the 
Airworthiness  Liinitations.  (This  is 
analogous  to  AD's  that  require  changes 
to  the  Limitations  Section  of  the 
Airplane  Flight  Manual.) 

Requiring  a  revision  of  the 
Airworthiness  Limitations,  rather  than 
requiring  individual  inspections,  is 
advantageous  for  operators  because  it 
allows  them  to  record  AD  compUance 
status  only  once — at  the  time  they  make 
the  revision — rather  than  after  every 
inspection.  It  also  has  the  advantage  of 
keeping  all  Airworthiness  Limitations, 
whether  imposed  by  original 
certification  or  by  AD,  in  one  place 
within  the  operator's  maintenance 
program,  thereby  reducing  the  risk  of 
non-compliance  because  of  oversight  or 
confusion. 

Determination  of  Grace  Period 

This  proposed  AD  allows  operators 
up  to  three  years  after  the  efi^ective  date 
of  this  AD  to  accomplish  the  ALI 
revision  required  by  this  AD.  This 
period  provides  operators  of  airplanes 
that  are  approaching  or  have  already 
reached  the  25,000-flight-cycle 
inspection  threshold  with  a  reasonable 
amoimt  of  time  to  plan  and  perform  the 
inspections.  The  FAA  notes  that  only 
one  PSE  in  the  ALI  has  an  initial 
inspection  threshold  of  25,000  total 
flight  cycles.  The*majority  of  PSE's  in 
the  ALI  have  an  initial  inspection 
threshold  that  corresponds  to  the  design 
service  objective  of  the  affected  airplane 
(i.e.,  50,000  total  flight  cycles).  In 
addition,  the  Model  757  Structures 
Working  Group,  whose  membership  is 
composed  of  many  of  the  major 


operators  worldwide  and  almost  all  U.S. 
operators,  has  been  aware  of  the  specific 
contents  and  requirements  of  this  ALI 
revision  since  August  1996.  These  facts 
have  led  the  FAA  to  determine  that 
three  years  is  an  appropriate  and 
reasonable  grace  period  for  operators  to 
perform  the  earUest  PSE  inspections. 

Cost  Impact 

There  are  approximately  764  Boeing 
Model  757  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  300  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $18,000,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Although  this  proposed  AD  requires 
only  a  revision  to  the  current  ALI,  the 
FAA  recognizes  that  the  inspections 
contained  in  the  ALI  would  then  be 
required  by  parts  43  and  91  of  the  FAR. 
The  FAA  estimates  that  it  would  take 
approximately  1,000  work  hours  to 
accomplish  all  of  the  ALI  inspections. 
At  an  average  labor  rate  of  $60  per  work 
hour,  the  cost  to  perform  the  ALI 
inspections  (required  by  FAR  parts  43 
and  91,  rather  than  by  part  39)  would  be 
approximately  $60,000  per  airplane. 
The  FAA  notes  that  the  majority  of  work 
hours  needed  to  perform  the  inspections 
would  be  expended  when  an  affected 
airplane  reached  the  50,000-flight-cycle 
threshold.  Based  upon  current  airplane 
utiUzation,  the  FAA  estimates  that  no 
airplane  would  reach  this  threshold  for 
at  least  10  years. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 


a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3d— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g},  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  98-NM-225-AD. 

Applicability:  Model  757  series  airplanes 
having  line  numbers  1  through  764  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  prop>osed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  continued  structural  integrity  of 
these  airplanes,  accomplish  the  following: 

(a)  Within  3  years  after  the  effective  date 
of  this  AD,  revise  Section  9  of  the  Model  757 
Maintenance  Planning  Data  (MPD)  Document 
entitled  "Airworthiness  Limitations  and 
Certification  Maintenance  Requirements 
(CMRs)"  to  incorporate  Chap'er  B.  of  Boeing 
Document  D622N001-9,  Revision  "MAY 
1997." 


4370 


Federal  Register /Vol.  64,  No.  18 /Thursday,  January  28,  1999 /Proposed  Rules 


Note  2:  The  teferenced  Chapter  B.  contains 
a  requirement  uat  cracks  found  during  the 
specified  inspactions  be  reported  to  the 
Seattle  Aircraft  Certification  Office. 
Information  collection  requirements 
contained  in  t))is  regulation  have  been 
approved  by  tJ»  Office  of  Management  and 
Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501,  et  seq.)  a^d  have  been  assigned  OMB 
Control  Number  2120-0056. 

(b)  Except  as-  provided  in  paragraph  (c)  of 
this  AD:  After  (he  actions  required  by 
[paragraph  (a)  of  this  AD  have  been 
accomplished,  po  alternative  inspections  or 
inspection  inteb^als  shall  be  approved  for  the 
PSE's  contained  in  Boeing  E)ocument 
D622N001-9,  Hevision  "MAY  1997." 

(c)  An  altemitive  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certifitation  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  th^ir  requests  through  an 
appropriate  FAJA  Principal  Maintenance 
Inspector,  vtrholmay  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  wilh  this  AD,  if  any,  may  be 
obtained  from  ttie  Seattle  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.i99)  to  operate  the  airplane  to 
a  location  when  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
21,  1999. 

Darrell  M.  Pedf  reon. 

Acting  Manag^,  Transport  Airplane 
Directorate,  Aitpraft  Certification  Service. 
(FR  Doc.  99-19^9  Filed  1-27-99;  8:45  am) 
M.UNQ  COM  4»f>-13-4J 


DEPARTMEFfr  OF  TRANSPORTATION 

Federal  Aviafon  Administration 

14  CFR  Part  39 

[Doclwt  No.  9efMM-157-A0] 

Rm  2120-AA64 

Airworttiinesi  Directives;  Domier 
Model  328-100  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administratiqn,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulqmaking;  reopening  of 
comment  period. 
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SUMMARY:  Th|5  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  all  Domier  Model 
328-100  serie^  airplanes,  that  would 
have  required!  repetitive  lubrication  of 
the  engine  control  push-pull  cables. 
That  proposal  was  prompted  by 
issuance  of  mfindatory  continuing 


airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  This  new 
action  revises  the  proposed  rule  by 
adding  a  requirement  to  install  beating 
tubes  on  the  control  cables  in  the 
cockpit  area  and  in  the  left-hand  and 
right-hand  engine  balconies,  which 
would  terminate  the  repetitive 
lubrication  requirement.  The  actions 
s[)ecified  by  this  new  proposed  AD  are 
intended  to  prevent  ice  from  building 
up  on  the  engine  control  push-pull 
cables,  which  could  result  in  friction  or 
jamming  of  the  engine  controls,  and 
consequent  reduced  controllability  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
February  22,  1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
157-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
FAIRCHILD  DORNIER,  DORNIER 
Luftfahrt  GmbH,  P.O.  Box  1103,  D- 
82230  Wesshng.  Germany.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 


in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-156-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  c^tain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-156-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  all  Domier 
Model  328-100  series  airplanes,  was 
published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  July  7,  1998  (63  FR  36621). 
That  NPRM  would  have  required 
repetitive  lubrication  of  the  engine 
control  push-pull  cables.  That  NPRM 
was  prompted  by  the  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  Ice  building  up 
on  the  engine  control  push-pull  cables 
during  flight  prompted  operators  to 
descend  to  a  lower  altitude  (higher 
temperature)  to  melt  off  any  build-up. 
Such  build-up  of  ice  on  the  engine 
control  push-pull  cables,  if  not 
corrected,  could  result  in  friction  or 
jamming  of  the  engine  controls,  and 
consequent  reduced  controllability  of 
the  airplane. 

Actions  Since  Issuance  of  Previous 
Proposal 

When  the  previous  NPRM  was  issued, 
the  FAA  indicated  that  the  actions 
proposed  in  that  NPRM  were  considered 
interim  action  emd  that  further 
rulemaking  action  was  being 
considered.  The  manufacturer  now  has 
developed  a  modification,  which,  when 
accomplished,  would  terminate  the 
requirement  for  repetitive  lubrication  of 
the  engine  control  push-pull  cables. 
Consequently,  the  FAA  has  determined 
that  further  mlemaking  action  is  indeed 
necessary  in  order  to  address  the  unsafe 
condition  and  ensure  the  continued  safe 
operation  of  those  airplanes;  this 
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supplemental  NPRM  follows  from  that 
determination. 

New  Service  Information 

Domier  has  issued  Service  Bulletin 
SB-328-76-254.  dated  June  30.  1998, 
and  Revision  1,  dated  August  6, 1998, 
that  describe  procedures  for  installation 
of  heating  tubes  on  the  control  cables  in 
the  cockpit  area.  Dornier  also  has  issued 
Service  Bulletin  SB-3 28-76-26 7, 
Revision  1,  dated  September  25, 1998, 
and  Revision  2,  dated  October  8, 1998, 
that  describe  procedures  for  installation 
of  heating  tubes  on  the  control  cables  in 
the  left-hand  and  right-hand  engine 
balconies.  Installation  of  heating  tubes 
on  the  control  cables  in  accordance  vdth 
those  service  bulletins  would  eliminate 
the  need  for  repetitive  lubrication  of  the 
engine  control  push-pull  cables.  The 
Luftfahrt-Bundesamt  (LBA),  which  is 
the  airworthiness  authority  for 
Germany,  classified  these  service 
bulletins  as  mandatory  and  issued 
German  airworthiness  directive  1997- 
148/6,  dated  December  3, 1998,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  Germany. 

Conclusion 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule  by 
proposing  to  add  a  requirement  to 
install  heating  tubes  on  the  control 
cables  of  the  cockpit  area  and  in  the  left- 
hand  and  right-hand  engine  balconies, 
the  FAA  has  determined  that  it  is 
necessary  to  reopen  the  comment  period 
to  provide  additional  opportiuiity  for 
public  comment. 

Cost  Impact 

The  FAA  estimates  that  50  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
lubrication,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  on  U.S. 
operators  is  estimated  to  be  $12,000,  or 
$240  per  airplane. 

The  FAA  estimates  that  the 
installation  of  heating  tubes  on  the 
control  cables  proposed  in  this  AD 
action  would  take  approximately  50 
work  hours  per  airplane  to  accomplish, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  be  • 
supplied  by  the  manufacturer  at  no  cost 
to  the  operators.  Based  on  these  figures, 
the  cost  impact  on  U.S.  operators  is 
estimated  to  be  $150,000,  or  $3,000  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 


action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Domier  Luftfahrt  GNfBH:  Docket  98-NM- 
157-AD. 

Applicability:  All  Model  328-100  series 
airplanes,  certiflcated  in  any  category. 

Note  1:  This  AD  apphes  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 


requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  ice  from  building  up  on  the 
engine  control  push-pull  cables,  which  could 
result  in  friction  or  jamming  of  the  engine 
controls,  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Within  2  months  after  the  effective  date 
of  this  AD,  lubricate  the  engine  control  push- 
pull  cables  in  accordance  with  Domier  Alert 
Service  Bulletins  ASB-32ft-76-022.  dated 
December  22,  1997,  and  ASB-328-7&-015, 
Revision  3.  dated  January  9.  1998.  Repeat  the 
lubrication  thereafter  at  intervals  not  to 
exceed  300  flight  hours  until  the  actions 
required  by  paragraph  (b)  of  this  AD  are 
accomplished. 

(b)  Within  6  months  after  the  effective  date 
of  this  AD.  accomplish  the  actions  specified 
in  paragraphs  (b)(1)  and  (b)(2)  of  this  AD. 
Accomplishment  of  these  actions  constitutes 
terminating  action  for  the  repetitive 
lubrication  requirement  of  paragraph  (a)  of 

,this  AD. 

(1)  Install  heating  tubes  on  the  control 
cables  in  the  cockpit  area  in  accordance  with 
Domier  Service  Bulletin  SB-328-76-254, 
dated  June  30. 1998,  or  Revision  1,  dated 
August  6,  1998. 

(2)  Install  heating  tubes  on  the  control 
cables  in  the  left  and  right  engine  balconies 
in  accordance  with  Domier  Service  Bulletin 
SB-328-76-267.  Revision  1.  dated 
September  25. 1998.  or  Revision  2,  dated 
October  8,  1998. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Intemational  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Intemational  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Intemational  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  d;-ectives  1998- 
105,  dated  January  30.  1998,  and  1997-148/ 
6,  dated  December  3, 1998. 
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Issued  in  Rei|ton,  Washington,  on  January 
21, 1999. 
Darrell  M.  Ped^rson, 

Acting  Managet,  Transport  Airplane 
Directorate,  Ail  craft  Certification  Service. 
[FR  Doc.  99-1978  Filed  1-27-99;  8:45  am) 

BU.UNG  CODE  49«>-1>-U 


FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Safarian,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S.  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  land  Avenue  SW.,  Renton, 
Washington;  telephone  (425}  227-2775; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION: 


DEPARTME^fT  OF  TRANSPORTATION      Comments  Invited 


Federal  Aviation  Administration 

14  CFR  Part  )9 

[Docket  No.  97i-NM-27&-AD] 

RJN  2120-AAM 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notici}  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  pew  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  767  series 
airplanes.  This  proposal  would  require 
revising  the  Airworthiness  Limitations 
Section  of  the!  maintenance  manual  [767 
Airworthines  i  Limitations  Instructions 
(ALI)].  The  rei^ision  would  incorporate    . 
into  the  ALI  c  ertain  inspections  and 
compliance  tifnes  to  detect  fatigue 
cracking  of  pijincipal  structural  elements 
(PSE).  This  pioposal  is  prompted  by 
analysis  of  data  that  identified  specific 
initial  inspect  ion  thresholds  and 
repetitive  ins]  )ection  intervals  for 
certain  PSE's  to  be  added  to  the  ALI. 
The  actions  s]  )ecified  by  the  proposed 
AD  are  intent  ed  to  ensure  that  fatigue 
cracking  of  various  PSE's  is  detected 
and  corrected;  such  fatigue  cracking 
could  adverse  ly  affect  the  structural 
integrity  of  thsse  airplanes. 
DATES:  Comments  must  be  received  by 
March  15.  19<i9. 

ADDRESSES:  S  jbmit  comments  in 
triplicate  to  toe  Federal  Aviation 
Administratidn  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  97-NM- 
276-AD,  160:  Lind  Avenue,  SW., 
Renton,  Wash  ington  98055-4056. 
Comments  may  be  inspected  at  this 
location  betwjen  9:00  a.m.  and  3:00 
p.m.,  Monda)  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Comn  ercial  Airplane  Group, 
P.O.  Box  370: ,  Seattle,  Washington 
98124-2207, '  'his  information  may  be 
examined  at  t  le  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.j  Renton,  Washington. 


Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimfients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-276-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
97-NM-276-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  accordance  with  airworthiness 
standards  requiring  "damage-tolerance 
assessments"  [reference  current  section 
1529  of  parts  23,  25,  27,  and  29  of  the 
Federal  Aviation  Regulations  (FAR); 
section  4  of  parts  33  and  35  of  the  FAR; 
section  82  of  part  31  of  the  FAR;  and  the 
Appendices  referenced  in  those 
sections],  all  products  certificated  to 
comply  with  those  sections  must  have 
Instructions  for  Continued 
Airworthiness  (or,  for  some  products, 
maintenance  manuals)  that  include  an 


Airworthiness  Limitations  Section.  That 
section  must  set  forth: 

•  Mandatory  replacement  times  for 
structural  components. 

•  Structural  inspection  intervals,  and 
9  Related  approved  structural 

inspection  procedures  necessary  to 
show  compHance  with  the  damage- 
tolerance  requirements. 

Compliance  with  the  terms  specified 
in  the  Airworthiness  Limitations 
Section  is  required  by  FAR  sections 
43.16  (for  persons  maintaining 
products)  and  91.403  (for  operators). 

As  airplanes  gain  service  experience, 
or  as  the  result  of  post-certification 
testing  and  evaluation,  it  may  become 
necessary  to  add  additional  life  limits  or 
structural  inspections  in  order  to  ensure 
the  continued  structural  integrity  of  the 
airplane.  The  manufacturer  may  revise 
the  Airworthiness  Limitations  Section 
to  include  new  or  more  restrictive  life 
limits  and  inspections.  However,  in 
order  to  require  compliance  with  those 
revised  life  limits  and/or  inspection 
intervals,  the  FAA  must  engage  in 
rulemaking.  Because  loss  of  structural 
integrity  would  result  in  an  unsafe 
condition,  it  is  appropriate  to  impose 
these  requirements  through  the 
airworthiness  directive  (AD)  process. 

Actions  Taken  by  the  Manufacturer 

Boeing  recently  has  completed 
extensive  analyses  and  testing  of  fatigue 
cracking  of  principal  structural  elements 
(PSE)  on  certain  Model  767  series 
airplanes,  which  included: 

•  Crack  growth  analysis, 

•  Service  experience  analysis, 

•  Crack  growth  testing, 

•  Fatigue  testing,  and 

•  Analysis  of  the  effectiveness  of 
applicable  non-destructive  inspection 
techniques  to  detect  cracking  and  other 
anomalies. 

The  results  of  the  testing  and  analyses 
demonstrated  the  need  to  incorporate 
certain  inspections  into  the  current 
Airworthiness  Limitations  Instructions 
(AU). 

New  Revision  of  ALI 

The  FAA  has  reviewed  and  approved 
Boeing  Document  D622T001-9, 
Revision  "JUNE  1997,"  titled  "767 
Maintenance  Planning  Data  (MPD) 
Document,  Section  9,  Airworthiness 
Limitations  and  Certification 
Maintenance  Requirements  (CMRs)." 
That  document  is  the  ALI  of  the 
maintenance  manual  to  which  this 
proposed  AD  refers.  That  document 
describes  specific  initial  inspection 
thresholds  and  repetitive  inspection 
intervals  for  certain  PSE's  [identified  as 
structural  significant  items  (SSI)  in  the 
ALI).  That  document  explicitly 
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identifies,  for  the  hrst  time,  all  of  the 
PSE's  that  are  to  be  inspected  in 
accordance  with  the  requirements  of  the 
ALL 

Although  the  Boeing  document 
includes  thresholds  for  all  PSE's,  in 
many  cases  the  identified  threshold  is 
50,000  total  flight  cycles  for  passenger 
airplanes.  Because  none  of  the  affected 
airplanes  is  Ukely  to  reach  this 
threshold  for  a  number  of  years,  Boeing 
has  not  yet  developed  the  specific 
inspection  procedures  for  these  PSE's. 
However,  these  procedures  will  be 
developed  well  before  any  airplane 
reaches  the  threshold,  and  the  FAA  may 
consider  further  rulemaking  when  they 
become  available. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  operators  to  revise  the  Boeing 
Model  767  ALI  to  incorporate  Boeing 
Document  D622T001-9,  Revision 
"JUNfE  1997."  However,  nothing  in  this 
proposed  AD  is  intended  to  affect  any 
of  the  requirements  related  to  the  Ufe 
limits  or  certification  maintenance 
requirements  that  are  contained 
elsewhere  in  the  ALI.  This  proposed  AD 
is  intended  to  address  only  those  PSE 
inspections  that  are  referred  to  in 
Chapter  B.  "Airworthiness  Limitations- 
Structural  Inspections"  of  Boeing 
Document  D622T001-9,  Revision 
"JUNE  1997." 

In  addition,  Model  767-300F  fireighter 
airplanes  are  not  affected  by  this  rule    • 
because  the  revision  of  the  ALI  that  was 
in  effect  at  the  time  of  the  first  delivery 
of  a  Model  767-300F  freighter  already 
addressed  the  need  for  inspections  of 
PSE's. 

Explanation  of  Action  Taken  by  the 
FAA 

As  stated  previously,  in  order  to 
require  compliance  with  these 
inspection  intervals  and  life  limits,  the 
FAA  must  engage  in  rulemaking, 
namely,  the  issuance  of  an  AD.  For 
products  certificated  to  comply  with  the 
referenced  part  25  requirements,  it  is 
within  the  authority  of  the  FAA  to  issue 
an  AD  requiring  a  revision  to  the 
Airworthiness  Limitations  Section  that 
includes  reduced  life  limits,  or  new  or 
different  structural  inspection 
requirements.  These  revisions  then  are 
mandatory  for  operators  imder  FAR 
section  91.403(c),  which  prohibits 
operation  of  an  airplane  for  which 
airworthiness  Umitations  have  been 
issued  imless  the  inspection  intervals 


specified  in  those  limitations  have  been 
complied  with. 

Once  that  document  is  revised,  as 
required,  and  the  AD  has  been  fully 
complied  with,  the  life  limit  or 
structural  inspection  change  remains 
enforceable  as  a  part  of  the 
Airworthiness  Limitations.  (This  is 
analogous  to  AD's  that  require  changes 
to  the  limitations  section  of  the  Airplane 
Flight  Manual.) 

Requiring  a  revision  of  the 
Airworthiness  Limitations,  rather  than 
requiring  individual  inspections,  is 
advantageous  for  operators  because  it 
allows  them  to  record  AD  compliance 
status  only  once — at  the  time  they  make 
the  revision — rather  than  after  every 
inspection.  It  also  has  the  advantage  of 
keeping  all  Airworthiness  Limitations, 
whether  imposed  by  original 
certification  or  by  AD,  in  one  place 
within  the  operator's  maintenance 
program,  thereby  reducing  the  risk  of 
non-compliance  because  of  oversight  or 
confusion. 

Determination  of  Grace  Period 

This  proposed  AD  allows  operators 
up  to  three  years  after  the  effective  date 
of  this  AD  to  accomplish  the  ALI 
revision  required  by  this  AD.  This 
period  provides  operators  of  airplanes 
that  are  approaching  or  have  already 
reached  the  25,000-flight-cycle 
inspection  threshold  with  a  reasonable 
amount  of  time  to  plan  and  perform  the 
inspections.  The  FAA  notes  that  only  a 
few  PSE's  in  the  ALI  have  an  initial 
inspection  threshold  of  25,000  total 
flight  cycles.  The  majority  of  PSE's  in 
the  ALI  have  an  initial  inspection 
threshold  that  corresponds  to  the  design 
service  objective  of  the  affected  airplane 
(i.e.,  50,000  total  flight  cycles  for 
passenger  airplanes).  In  addition,  the 
Model  767  Structures  Working  Group, 
whose  membership  is  composed  of 
many  of  the  major  operators  worldwide 
and  almost  all  U.S.  operators,  has  been 
aware  of  the  specific  contents  and 
requirements  of  this  ALI  revision  since 
August  1996.  These  facts  have  led  the 
FAA  to  determine  that  three  years  is  an 
appropriate  and  reasonable  grace  period 
for  operators  to  perform  the  earUest  PSE 
inspections. 

Cost  Impact 

There  are  approximately  660  Boeing 
Model  767  series  airplanes  (excluding 
Model  767-300F  freighters)  of  the 
affected  design  in  the  worldwride  fleet. 
The  FAA  estimates  that  250  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hoiu  per  airplane 
to  accompUsh  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 


work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $15,000,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Although  this  proposed  AD  requires 
only  a  revision  to  the  current  ALI,  the 
FAA  recognizes  that  the  inspections 
contained  in  the  ALI  would  then  be 
required  by  parts  43  and  91  of  the  FAR. 
The  FAA  estimates  that  it  would  take 
approximately  1 ,000  work  hours  to 
accomplish  all  of  the  ALI  inspections. 
At  an  average  labor  rate  of  $60  per  work 
hour,  the  cost  to  perform  the  ALI 
inspections  (required  by  FAR  parts  43 
and  91 ,  rather  than  by  part  39)  would  be 
approximately  $60,000  per  airplane. 
The  FAA  notes  that  the  majority  of  work 
hours  needed  to  perform  the  inspections 
would  be  expended  when  an  affected 
airplane  reached  the  50,000  flight-cycle- 
threshold.  Based  upon  current  airplane 
utilization,  the  FAA  estimates  that  no 
airplane  would  reach  this  threshold  for 
at  least  10  years. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  proposal  would  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub|ects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  ?9)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 


citation  for  part  39 
liead  as  follows: 


1.  The  authority  I 
continues  to : 

Authority:  4^  U.S.C.  106(g),  40113,  44701. 


.13  is  amended  by 

new  airworthiness 


§39.13    [Ameilded] 

2.  Section  3  9 
adding  the  fol  lowing 
directive: 

Boeing:  Docket  97-NM-27&-AD. 

Applicability^  Model  767-200  and  -300 
series  airplanes  having  line  numbers  1 
through  669  in«  lusive,  certificated  in  any 
category. 

Note  1:  This ,  VD  applies  to  each  airplane 
identified  in  thi)  preceding  applicability 
provision,  regaidless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  raquirements  of  this  AD.  For 
airplanes  that  h^ve  been  modified,  altered,  or 
repaired  so  thai  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ojjeraton  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  witp  paragraph  (c)  of  this  AD. 
The  request  shduld  include  an  assessment  of 
the  effect  of  thej modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  iflthe  unsafe  condition  has  not 
been  eliminatea,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  p^viously. 

To  ensure  continued  structural  integrity  of 
these  airplanes,]  accomplish  the  following: 

(a)  Within  3  j^ears  after  the  effective  date 
of  this  AD.  revise  Section  9  of  the  Model  767 
Maintenance  Planning  Data  (MPD)  Document 
entitled  "Airwdrthiness  Limitations  and 
Certification  Maintenance  Requirements 
(CMR's)"  to  incorporate  Chapter  B.  of  Boeing 
Document  D62iT001-9,  Revision  "JUNE 
1997." 

Note  2:  The  referenced  Chapter  B  contains 
a  requirement  that  cracks  found  during  the 
specified  inspections  be  reported  to  the 
Seattle  Aircraft  Certification  Office. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  under  the  provisions  of  the 
Paperwork  Redtiction  Act  of  1980  (44  U.S.C. 
3501,  et  seq.)  add  have  been  assigned  0MB 
Control  Numbei  2120-0056. 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD:  After  tfce  actions  required  by 
paragraph  (a)  of  this  AD  have  been 
accomplished,  eo  alternative  inspections  or 
inspection  intervals  shall  be  approved  for  the 
PSE's  contained  in  Boeing  Document 
D622T001-9,  Revision  "JUNE  1997." 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  tJie  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(d)  Sf>ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  he  accomplished. 

Issued  in  Ren  ton,  Washington,  on  January 
21,  1999. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  99-1977  Filed  1-27-99;  8:45  am] 
BILUNO  CODE  4»1»-13-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[REG-1 04924-88] 
RIN  1545-AW06 

Mark-to-Marfcet  Accounting  for  Dealers 
in  Commodities  and  Traders  in 
Securities  or  Commodities 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMIMARY:  This  document  contains 
proposed  regulations  for  dealers  in 
commodities  and  traders  in  securities  or 
commodities  regarding  the  election  to 
use  the  mark-to-market  method  of 
accounting  for  their  businesses.  Section 
1001(b)  of  the  Taxpayer  ReUef  Act  of 

1997  amended  the  applicable  tax  law  for 
these  taxpayers.  This  dociunent  also 
contains  proposed  regulations  providing 
guidance  on  statutory  changes  to  section 
475  contained  in  the  Internal  Revenue 
Service  Restructiuing  and  Reform  Act  of 

1998  (IRS  Restructuring  Act).  This 
guidance  is  necessary  because  section 
7003  of  the  IRS  Restructuring  Act 
generally  prohibited  the  application  of 
mark-to-market  accounting  to 
nonfinancial  customer  paper.  Among 
other  things,  the  proposed  regulations 
provide  guidance  to  taxpayers  who  are 
using  mark-to-market  accounting  for 
nonfinancial  customer  paper.  This 
document  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 


DATES:  Written  comments  and  outlines 
of  topics  to  be  discussed  at  the  public 
hearing  scheduled  for  June  3,  1999,  at 
10  a.m.  must  be  received  by  May  13, 
1999. 

ADDRESSES:  Send  submissions  to 
CC:DOM:CORP:R  (REG-104924-98). 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station. 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
104924-98),  Courier's  Desk,  Internal    • 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
siteat  http://www.irs. ustrea's.gov/prod/ 
tax — regs/comments.html.  The  public 
hearing  will  be  held  in  room  2615, 
Internal  Revenue  Building.  1111 
Constitution  Avenue.  NW..  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations  about 
elections  by  commodities  dealers  and 
securities  and  commodities  traders.  Jo 
Lyim  Ricks.  202-€22-3920;  concerning 
the  regulations  about  nonfinancial 
customer  paper.  Pamela  Lew.  202-622- 
3950;  concerning  submissions  and  the 
hearing,  Michael  L.  Slaughter.  Jr..  202- 
622-7190  (not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  infonnation 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  Treasury.  Office  of 
Information  and  Regulatory  Affairs. 
Washington,  DC.  20503,  with  copies  to 
the  Internal  Revenue  Service.  Attn:  IRS 
Reports  Clearance  Officer.  OP:FS:FP, 
Washington.  DC  20224.  Comments 
concerning  the  collection  of  information 
must  be  received  by  March  29. 1999. 

The  first  collection  of  information  in 
this  proposed  regulation  is  described  in 
the  Explanation  of  Provisions  section  of 
this  dociunent  (rather  than  being 
included  in  the  text  of  the  proposed 
regulations).  That  description  indicates 
that  the  elections  imder  section 
475(e)(1)  and  (f)(1)  and  (2)  may  be 
required  to  be  made  on  a  form  to  be 
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developed  by  the  IRS.  This  burden  will 
be  reflected  on  that  new  form. 

The  second  collection  of  information 
in  this  proposed  regulation  is  in 
§§  1.475(e)--l  and  1.475(f)-2.  The 
information  required  to  be  recorded 
under  §§  1.475(e)-l  and  1.475(f)-2  is 
required  by  the  IRS  to  determine 
whether  an  exemption  from  mark-to- 
market  accounting  is  properly  claimed. 
This  information  will  be  used  to  make 
that  determination  upon  audit  of 
taxpayers'  books  and  records.  The  likely 
recordkeepers  are  businesses  or  other 
for-profit  institutions.  Estimated  total 
annual  recordkeeping  burden:  1,000 
hours.  The  estimated  annual  burden  per 
recordkeeper  varies  from  15  minutes  to 
3  hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  1  hour.  Estimated  niunber  of 
recordkeepers:  1,000. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

Section  475  provides  that  dealers  in 
securities  generally  must  use  mark-to- 
market  accounting  for  all  securities. 
Exceptions  fix)m  tihe  mark-to-market 
requirement  are  generally  provided  for 
securities  not  held  for  sale  to  customers 
and  certain  sec\irities  held  as  a  hedge, 
provided  that  the  securities  are 
identified  as  exempt  in  a  proper  and 
timely  manner. 

For  purposes  of  section  475,  a  security 
includes  any  note,  bond,  debenture,  or 
other  evidence  of  indebtedness. 
Revenue  Ruling  97-37  (1997-39  I.R.B. 
4),  clarified  that  "other  evidence  of 
indebtedness"  includes  customer  paper, 
commonly  referred  to  as  trade  accounts 
receivable.  The  IRS  provided 
procedures  for  a  taxpayer  to  change  its 
method  of  accounting  for  customer 
paper  in  Revenue  Procedure  97—43 
(1997-39  I.R.B.  12). 

The  IRS  Restructuring  Act  modified 
the  definition  of  security  for  piuposes  of 
section  475  to  exclude  nonfinancial 
customer  paper.  For  this  purpose, 
nonfinancial  customer  paper  is  any 
receivable  arising  out  of  the  sale  of 
nonfinancial  goods  or  services  by  a 
person  the  principal  activity  of  which  is 
the  selling  or  providing  of  nonfinancial 


goods  or  services  if  the  receivable  is 
held  by  that  person  (or  a  related  person) 
at  all  times  since  its  issuance.  Section 
475(c)(4),  added  by  the  IRS 
Restructuring  Act,  precludes  a  taxpayer 
fit)m  using  mark-to-market  accounting 
imder  section  475  for  nonfinancial 
customer  paper.  In  addition,  the 
legislative  history  of  the  IRS 
Restructiuing  Act  indicates  that 
taxpayers  may  not  account  for 
nonfinancial  customer  paper  using  a 
mark-to-market  or  lower-of-cost-or- 
market  method  of  accounting  under 
other  sections  of  the  Code.  See  H.R. 
Conf.  Rep.  No.  599,  105th  Cong.,  2d 
Sess.  353-54  (1998).  Congress,  however, 
authorized  the  Secretary  to  issue 
regulations  describing  situations  where 
taxpayers  must  use  mark-to-market 
accounting  for  nonfinancial  customer 
paper  in  order  to  prevent  taxpayers  from 
using  the  exclusion  in  section  475(c)(4) 
to  avoid  marking  to  market  receivables 
that  are  inventory  in  the  hands  of  the 
taxpayer  or  a  related  person. 

Section  475(e)  and  (f),  added  by 
section  1001(b)  of  the  Taxpayer  Relief 
Act  of  1997,  allows  securities  traders 
and  commodities  traders  and  dealers  to 
elect  mark-to-market  accounting  similar 
to  that  currently  required  for  securities 
dealers.  These  provisions  are  effective 
for  all  taxable  years  ending  after  August 
5, 1997,  the  date  of  enactment  of  the 
Taxpayer  Relief  Act.  The  proposed 
regulations  clarify  several  issues  relating 
to  these  elections,  including  the 
identification  of  securities  and 
commodities  as  exempt  from  mark-to- 
market  accounting,  the  character  of 
marked  securities  and  commodities,  and 
the  time  and  manner  for  making  the 
elections. 

Explanation  of  Provisions 

Nonfinancial  Customer  Paper 

Sections  1.446-l(c)(2)(iii),  1.471-12, 
and  1.475(c)-2(d)  of  the  proposed 
regulations  provide  that  taxpayers  may 
not  use  mark-to-market  or  lower-of-cost- 
or-market  accounting  for  any 
nonfinancial  customer  paper  unless  a 
regulation  affirmatively  provides  that 
the  nonfinancial  customer  paper  is  to  be 
marked  to  market  as  inventory. 

The  remaining  proposed  regulations 
pertaining  to  section  475(c)(4)  are  cross 
references  or  minor  technical  changes 
required  by  the  addition  of  §  1.475(c)- 
2(d). 

Dealers  in  Commodities 

The  proposed  regulations  generally 
provide  that,  except  as  provided  in 
guidance  prescribed  by  the 
Commissioner,  the  rules  for  mark-to- 
market  accounting  for  securities  dealers 


apply  to  commodities  dealers  that  make 
an  election  under  section  475(e)(1) 
(electing  commodities  dealers). 
Comments  are  requested  whether  there 
are  circumstances  where  the  specific 
rules  applicable  to  securities  dealers 
should  not  be  applied  to  electing 
commodities  dealers. 

Under  the  proposed  regulations, 
unless  the  Commissioner  otherwise 
provides  in  a  revenue  ruling,  revenue 
procedure,  or  letter  ruling,  the 
exemption  from  mark-to-market 
accounting  for  assets  held  for 
investment  does  not  apply  to  a 
commodity  derivative  held  by  an 
electing  dealer  in  conunodities.  If  the 
rule  described  in  the  preceding  sentence 
applies  (and  consequently  requires  a 
commodity  derivative  to  be  marked  to 
market),  the  gain  or  loss  is  ordinary.  The 
IRS  and  the  Treasury  Department 
believe  that  it  would  be  extremely  rare 
for  a  commodity  derivative  held  by  a 
commodities  derivative  dealer  to  be 
acquired  other  than  in  a  dealer  capacity. 
See  §  1.475(c)-l(a)(2).  Moreover,  the  IRS 
and  the  Treasury  Department  believe 
that  a  dealer  in  physical  commodities 
generally  engages  in  derivatives 
activities  that  are  virtually 
indistinguishable  from  its  dealings  in 
physical  commodities.  This  situation 
invokes  many  of  the  practical  concerns 
that  led  Congress  to  enact  section 
475(b)(4).  The  IRS  and  the  Treasury 
Department  welcome  comments  on 
whether,  and  under  what 
circimistances,  it  may  be  appropriate  for 
a  dealer  in  physical  commodities  to 
identify  commodity  derivatives  as  held 
for  investment. 

The  proposed  regulations  also  provide 
that,  in  all  cases,  if  a  dealer  in 
commodities  identifies  a  commodity  as 
exempt  fix)m  mark-to-market  accounting 
under  section  475(b)(2).  the 
identification  is  ineffective  unless  it  is 
made  before  the  close  of  the  day  on 
which  the  commodity  was  acquired, 
originated,  or  entered  into.  Thus,  a  rule 
similar  to  the  30-day  identification  rule 
for  certain  securities  in  Holding  8  of 
Rev.  Rul.  97-39  (1997-39  I.R.B.  4),  does 
not  apply  to  commodities  dealers. 

Traders  in  Securities  or  Commodities 

The  proposed  regulations  provide  that 
the  principles  underlying  the  rules  and 
administrative  interpretations 
appUcable  to  securities  dealers  also 
apply  to  electing  traders,  unless  the 
proposed  regulations  or  the 
Commissioner  provides  otherwise.  The 
IRS  and  the  Treasury  Department 
request  comments  on  whether  there  are 
circumstances  under  wh'ch  a  specific 
rule  applicable  to  securities  dealers 
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should  not  api  ily  to  electing  securities 
traders. 

The  proposed  regulations  provide 
rules  for  the  identification  of  investment 
seciuities  as  exempt  from  mark-to- 
market  accounling.  The  proposed 
fy  that  a  trader  in 
elects  mark-to-market 
er  section  475(f)(1)  for 
ess  (an  electing  trader) 
n  accordance  with 
)(B)(ii),  any  security  held 
nnection  with  the 


regulations  cl 
securities  wh 
accounting  un 
its  trading  bus 
must  identify 
section  475(f)( 
other  than  in 
trading  busin 
If  the  electi 
in  securities,  t 
identify  under 


;  trader  is  also  a  dealer 
[le  trader  need  only 
section  475(f)(l)(B)(ii) 
seciirities  that  ire  not  held  in 
connection  wii  h  the  trading  business 
and  that  are  alio  described  in  section 
475(b)(1)  (without  regard  to  section 
475(b)(2)).  Thi  is,  the  trader  need  not 
identify  securities  that  could  not 
properly  be  identified  as  being  exempt 
ft'om  section  4f  5(a). 

The  IRS  and)  the  Treasury  Department 
believe  that  in  imaking  the  section  475 
election  availaple  to  securities  traders. 
Congress  did  not  want  taxpayers 
selectively  to  mark  to  market  some 
securities  but !  electively  to  identify 
other  securitie  >  as  exempt  from  this 
treatment.  Conjgress  addressed  this 
concern  by  establishing  a  higher  burden 
of  proof  for  elejcting  securities  traders  to 
identify  securities  as  not  subject  to 
section  475  th^  is  appUcable  to 
securities  dealers.  The  IRS  and  the 

lent  share  this  concern, 
cause  it  traditionally  has 
distinguish  investment 
dealer  securities  than  to 
lestment  securities  from 
ies.  Accordingly,  the 
proposed  regulations  provide  that  in  no 
event  is  the  requirement  of  section 
475(f)(l)(B)(i)  Satisfied  unless  the 
electing  trader!  demonstrates  by  clear 
and  convincing  evidence  that  a  security 
has  no  connection  to  its  trading 
activities.  The  IRS  and  Treasury 
Department  rei  }uest  comments  on 
whether  any  ti  ader  of  seciirities  could 
meet  this  burd  sn  and  under  what 
circumstances 

In  addition,  the  IRS  and  the  Treasury 
Department  se  }k  comments  on  the 
maimer  in  wh^ch  securities  are 
identified  as  nbt  held  in  connection 
with  trading  activities  and,  in  particular, 
comments  that  focus  on  the 
administrabilijy  of  rules  in  this  area. 

Because  of  tne  fungible  nature  of 
certain  securities,  the  proposed 
regulations  pr(  ivide  a  special  rule  for 
identifying  sec  urities  held  other  than  in 
connection  wa  h  the  electing  trader's 
trading  business  when  the  electing 
trader  also  trades  other  of  the  same  or 


Treasury  Dep 
particularly 
been  easier  to 
securities  fro: 
distinguish  in 
trading  securi 


substantially  similar  securities.  In  this 
circumstance,  the  electing  trader  does 
not  satisfy  section  475(f)(l)(B)(i)  imless 
the  security  is  held  in  a  separate, 
nontrading  account  maintained  with  a 
third  party.  The  IRS  and  the  Treasury 
Department  are  considering  extending 
this  special  identification  rule  to  all 
securities,  rather  than  solely  to  those 
that  are  fungible,  and  request  comments 
on  the  advisability  of  doing  so. 

Under  the  proposed  regulations,  all 
identifications  under  section 
475(f)(l)(B)(ii)  must  be  made  on  the 
same  day  the  electing  trader  acquires, 
originates,  or  enters  into  the  security. 
Thus,  a  rule  similar  to  the  30-day 
identification  rule  for  certain  seciu-ities 
in  Holding  8  of  Rev.  Rul.  97-39  does  not 
apply  to  electing  traders. 

Because  the  principles  of  the  rules 
and  administrative  interpretations 
applicable  to  securities  dealers  apply  to 
electing  traders,  if  an  electing  trader 
improperly  identifies  as  exempt  a 
security  that  is  actually  held  in 
connection  with  that  business,  the  gain 
or  loss  with  respect  to  the  security  is 
ordinary,  and  the  consequences 
described  in  section  475(d)(2)  apply  to 
the  security  (i.e.,  the  security  is  marked 
to  market  and  any  losses  realized  with 
respect  to  the  security  prior  to  its 
disposition  are  recognized  only  to  the 
extent  of  gain  previously  recognized 
with  respect  to  the  security).  Similarly, 
under  the  proposed  regulations,  if  an 
electing  trader  fails  to  identify  a  security 
that  is  not  held  in  connection  with  its 
trading  business,  the  consequences  of 
section  475(d)(2)  apply  to  the  security, 
and  the  gain  or  loss  with  respect  to  the 
security  is  ordinary.  Moreover,  in  the 
event  of  this  failure,  the  Commissioner 
may  nevertheless  treat  the  security  as  if 
the  requirements  for  exemption  fi°om 
mark-to-market  accounting  were 
satisfied. 

The  proposed  regulations  further 
provide  that  the  gain  or  loss  with 
respect  to  a  security  that  is  meu'ked  to 
market  under  section  475(f)(1)(A)  is 
ordinary.  Under  this  rule,  if  an  electing 
trader  disposes  of  a  security  before  the 
close  of  the  taxable  year,  proposed 
§  1.475(a)-2  applies,  and  the  gain  or  loss 
is  ordinary  income  or  loss.  See  sections 
475(f)(1)(D)  and  475(d)(3)  and  the 
legislative  history  to  section  475(f).  H.R. 
Rep.  No.  148,  105th  Cong.,  1st  Sess.  445 
(1997). 

Under  the  proposed  regulations,  the 
above  rules  for  electing  securities 
traders  also  apply  to  electing 
commodities  traders.  In  addition,  the 
proposed  regulations  provide  a  special 
character  rule  for  traders  in  section  1256 
commodity  contracts  who  elect  mark-to- 
market  accounting  for  their  businesses. 


For  these  traders,  the  proposed 
regulations  clarify  that  the  capital 
character  rule  of  section  1256  does  not 
apply  to  these  contracts  and,  thus,  the 
gain  or  loss  with  respect  to  such 
contracts  is  ordinary. 

Making  the  Elections 

The  proposed  regulations  clarify  that 
if  a  dealer  in  securities  also  has  a 
securities  or  commodities  trading 
business  or  a  commodities  dealing 
business,  the  dealer  may  make  an 
election  for  that  business. 

The  proposed  regulations  also  provide 
that  the  mark-to-market  elections  for 
dealers  in  commodities  and  for  traders 
in  securities  op  commodities  must  be 
made  in  the  time  and  manner  prescribed 
by  the  Commissioner.  The  IRS  and  the 
Treasury  Department  smticipate 
requiring  taxpayers  to  make  the  election 
by  filing  a  form,  to  be  developed  by  the 
IRS,  not  later  than  2V2  months  after  the 
beginning  of  the  taxable  year  for  which 
the  election  is  made.  (See  the  Paperwork 
Reduction  Act  section  of  this  preamble, 
which  requests  conunents  on  the  burden 
that  may  be  imposed  by  this 
requirement.)  Interim  procedures  are 
being  provided  in  a  revenue  procedure. 

Proposed  Effective  Dates 

The  proposed  regulations  in 
§  1.475(c)-2(d)(l)  apply  to  every 
taxpayer  who  is  required  by  section 
475(c)(4)  to  cease  using  mark-to-market 
accounting  for  nonfinancial  customer 
paper.  These  regulations  are  applicable 
for  all  taxable  years  ending  after  July  22, 
1998.  Proposed  §§1. 446-1  (c)(2)(iii), 
1.471-12,  and  1.475(c)-2{d)(2)  are 
appUcable  for  all  taxable  years  ending 
on  or  after  January  28, 1999. 

The  proposed  regulations  in 
§§  1.475(e)-l  and  1.475(f)-2  generally 
apply  to  securities  or  commodities 
acquired  on  or  after  March  1, 1999.  The 
rules  concerning  the  time  and  manner 
for  making  the  mark-to-market  elections 
for  commodities  dealers  and  securities 
and  commodities  traders  are  generally 
applicable  for  taxable  years  ending  on  or 
after  January  28, 1999. 

Special  Analyses 

It  has  been  detemtiined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
impact  analysis  is  not  required.  It  is 
hereby  certified  that  the  collection  of 
information  in  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
As  previously  noted,  in  those  instances 
where  a  small  entity  elects  to  apply  the 
rules  in  these  regulations,  the  burden  of 
the  collection  of  information  is  not 


significant.  Accordingly,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(0.  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  conunents  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  The  IRS  and  the 
Treasury  Department  specifically 
request  comments  on  the  clarity  of  the 
proposed  regulations  and  how  they  can 
be  made  easier  to  understand.  All 
comments  will  be  available  for  public 
inspection  and  copying. 

A  pubUc  hearing  has  been  scheduled 
for  June  3, 1999,  beginning  at  10  a.m.  in 
room  2615  of  the  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Due  to  building 
security  procedures,  visitors  must  enter 
at  the  10th  Street  entrance,  located 
between  Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  bearing 
must  submit  written  comments  and  an 
outline  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic 
(signed  original  and  eight  (8)  copies)  by 
May  13, 1999.  A  period  of  10  minutes 
will  be  allotted  to  each  person  for 
making  comments.  An  agenda  showing 
the  scheduling  of  the  speeikers  will  be 
prepared  after  the  deadline  for  receiving 
outlines  has  passed.  Copies  of  the 
agenda  will  be  available  free  of  charge 
at  the  hearing. 

Drafting  information.  The  principal 
authors  of  these  regulations  are  Jo  Lynn 
Ricks  and  Pamela  Lew  of  the  Office  of 
Assistant  Chief  Coimsel  (Financial 
Institutions  &  Products).  However,  other 
persoimel  from  the  IRS  and  the  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 


Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1,  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entries  for  §§  1.475(a)-3  through 
1.475(e)-l  and  adding  the  following 
entries  in  numerical  order  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *  •  * 

Section  1.47S(a)-3  also  issued  under  26 
U.S.C.  475(g). 

Section  1.475(b)-l  also  issued  under  26 
U.S.C.  475(b)(4)  and  26  U.S.C.  475(g). 

Section  1.475(b)-2  also  issued  under  26 
U.S.C  475(b)(2)  and  26  U.S.C.  475(g). 

Section  1.475(b)-4  also  issued  under  26 
U.S.C.  475(b)(2),  26  U.S.C.  475(g).  and  26 
U.S.C.  6001. 

Section  1.475(c)-l  also  issued  under  26 
U.S.C  475(g). 

Section  1.475(c)-2  also  issued  under  26 
U.S.C.  475(g)  and  26  U.S.C.  860G(e). 

Section  1.475(d)-l  also  issued  under  26 
U.S.C  475(g). 

Section  1.475(e)-l  also  issued  under  26 
U.S.C  475(g). 

Section  1.475(f)-l  also  issued  under  26 
U.S.C.  475(g). 

Section  1.475(f)-2  also  issued  under  26 
U.S.C.  475(g).*   •   • 

Par.  2.  In  §  1.446-1,  paragraph 
(c)(2)(iii)  is  added  to  read  as  follows: 

§  1 .446-1    General  rule  for  methods  of 
accounting. 

***** 

(c)  *  *  * 

(2)  *  *  * 

(iii)  Section  475  is  the  exclusive 
authority  on  which  a  taxpayer  may  rely 
to  use  the  mark-to-market  method  of 
accounting  for  nonfinancial  customer 
paper,  as  defined  in  section  475(c)(4)(B). 
Thus,  except  to  the  extent  provided  in 
§  1.475(c)-2(d).  the  mark-to-market 
method  of  accounting  is  not  a 
permissible  method  of  accounting  for 
nonfinancial  customer  paper.  In 
addition,  the  lower-of-cost-or-market 
method  of  accounting  is  not  a 
permissible  method  of  accounting  for 
these  assets.  See  §  1.471-12.  This 
paragraph  (c)(2)(iii)  applies  to  all  tax 
years  ending  on  or  after  January  28, 
1999. 
***** 

Par.  3.  Section  1.471-12  is  added  as 
follows: 

§  1 .471  -1 2    Nonfinancial  customer  paper. 

Nonfinancial  customer  paper,  as 
defined  in  section  475(c)(4)(B),  may  not 
be  treated  as  inventory  except  as 
provided  in  §  1.475(cj-2(d).  This  section 
apphes  to  taxable  years  ending  on  or 
after  January  28, 1999. 


Par.  4.  In  §  1.475(c)-l,  paragraphs 
(b)(3)(i)  and  (b){4)(ii)  are  revised  to  read 
as  follows: 

§  1 .475(c)-1    Definitions— dealer  in 
securities. 

»        »        *        •        * 

(b)*  *  * 

(3)  *  *  * 

(i)  For  purposes  of  section  471,  the 
taxpayer  accoimts  for  any  security  (as 
defined  in  section  475(c))  as  inventory; 
***** 

(4)  *  *  * 

(ii)  Continued  applicability  of  an 
election. — (A)  In  general.  Except  as 
provided  in  paragraph  (b)(4)(ii)(B)  of 
this  section,  an  election  under  this 
paragraph  (b)(4)  continues  in  effect  for 
subsequent  taxable  years  until  revoked. 
The  election  may  be  revoked  only  with 
the  consent  of  the  Commissioner. 

(B)  Taxable  years  ending  after  July  22, 
1998.  An  election  under  this  paragraph 
(b)(4)  is  ineffective  for  taxable  years 
ending  after  July  22, 1998. 
***** 

Par.  5.  In  §  1.475(c}-2,  paragraph  (d) 
is  added  to  read  as  follows: 

§1.475(c)-2    Definitions— security. 

***** 

(d)  Inventory — (1)  Nonfinancial 
customer  paper  is  generally  not  marked 
to  market  under  section  475.  Except  as 
provided  in  paragraph  (d)(3)  of  this 
section,  nonfinancial  customer  paper  (as 
defined  in  section  475(c)(4)(B))  is  not  a 
security  even  if  it  is  inventory. 

(2)  Treatment  of  nonfinancial 
customer  paper  under  other  sections  of 
the  Internal  Revenue  Code.  For 
nonfinancial  customer  paper  that  is  not 
a  security,  the  mark-to-market  method 
of  accounting  and  the  lower-of-cost-or- 
market  method  of  accounting  are  not 
permissible  methods  of  accounting.  See 
§§  1.44R-l(c)(2)(iii)  and  1.471-12. 

(3)  Nonfinancial  customer  paper 
treated  as  inventory.  [Reserved] 

S 1 .475<e)-1     [Redesignated  as  §  1 .475(g)- 
1] 

Par.  6.  Section  1.475(e)-l  is 
redesignated  as  §  1.475(g)-l. 

Par.  7.  New  §  1.475(e)-l  and 
§§  1.475(f)-l  and  1.475(f)-2  are  added 
to  read  as  follows: 

§  1 .475<e>-1    Election  of  mark-to-market 
accounting  for  dealers  In  commodities. 

(a)  Time  and  manner  of  making 
election.  An  election  under  section 
475(e)(1)  must  be  made  in  the  time  and 
manner  prescribed  by  the 
Commissioner. 

(b)  Application  of  securities  dealer 
rules  to  electing  commooities  dealers. 
Except  as  otherwise  provided  in  this 
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section  or  in  c  ther  guidance  prescribed 
by  the  Commissioner,  the  rules  and 
administrative  interpretations  under 
section  475  fti  dealers  in  securities 
apply  to  dealers  in  commodities  that 
make  an  election  under  section 
475(e)(1).        1 

(c)  Commodity  derivatives  deemed 
not  held  for  investment — (1)  In  general. 
Except  as  otherwise  determined  by  the 
Commissioner  in  a  revenue  ruling, 
revenue  procadure,  or  letter  ruling,  if  a 
dealer  in  commodities  that  made  an 
election  under  section  475(e)(1)  holds  a 
commodity  dascribed  in  section 
475(e)(2)(B)  of  (C)  (describing  certain 
notional  prinoipal  contracts  and 
commodity  derivatives),  section 
475(b)(1)(A)  (Exempting  from  mark-to- 
market  accouilting  certain  positions  that 
are  held  for  investment)  does  not  apply 
to  that  commcdity. 

(2)  CharacttT  of  commodity 
derivatives  required  to  be  marked  to 
market.  If  a  cqmmodity  is  required  to  be 
marked  to  market  because  of  the 
application  o^  paragraph  (c)(1)  of  this 
section,  the  gdin  or  loss  with  respect  to 
that  commodity  is  ordinary. 

(d)  Same  day  identification.  An 
identificationbf  a  commodity  as  exempt 
from  mark-to-market  accounting  under 
section  475(b)j(2)  is  not  effective  unless 
it  is  made  bef(  ire  the  close  of  the  day  on 
which  the  conmodity  was  acquired, 
originated,  or  Bntered  into. 

§  1 .475<f)-1    Procedures  for  electing  marfc- 
to-market  accounting  for  traders. 

(a)  Time  and  manner  of  making 
election.  An  election  under  section 
475(f)(1)  or  (21  must  be  made  in  the  time 
and  manner  prescribed  by  the 
Commissioned. 

(b)  Coordination  with  section  475ia). 
If  a  dealer  in  ^curities  also  has  a 
securities  or  commodities  trading 
business  or  a  Commodities  dealing 
business,  the  dealer  may  make  an 
election  under  section  475(e)(1),  (f)(1), 
or  (f)(2)  for  that  business. 

§  1 .475(f)-2    Election  of  mar1(-to-market 
accounting  for  traders  in  securities  or 
commodities. 

(a)  Securing  not  held  in  connection 
with  trading  activities — (1)  Taxpayer 
identification  of  investment  securities.  If 
a  trader  in  securities  makes  an  election 
under  section  475(f)(1)(A)  (electing 
trader)  and  holds  a  security  other  than 
in  connection  with  that  trading 
business,  the  electing  trader  must 
identify  that  ^curity  in  accordance  with 
section  475(f)jl)(B)(ii).  If  the  electing 
trader  is  also  a  dealer  in  securities, 
however,  the  preceding  sentence  applies 
only  to  seciui  ies  described  in  section 
475(b)(1)  (wit  lout  regard  to  section 
475(b)(2)). 


(2)  Satisfaction  of  Commissioner.  In 
no  event  is  the  requirement  of  section 
475(f)(l)(B)(i)  satisfied  unless  the 
electing  trader  demonstrates  by  clear 
and  convincing  evidence  that  a  security 
has  no  connection  to  its  trading 
activities. 

(3)  Substantially  similar  securities 
held  for  trading  and  investment.  An 
electing  trader  that  holds  a  security 
other  than  in  connection  with  its  trading 
business  and  also  trades  the  same  or 
substantially  similar  securities  in  no 
event  satisfies  the  requirement  of 
section  475(f)(l)(B)(i)  unless  the  security 
is  held  in  a  separate,  nontrading  account 
maintained  with  a  third  party. 

(4)  Consequences  of  failure  to  identify 
investment  securities.  If  an  electing 
trader  holds  a  security  that  is  not  held 
in  connection  with  its  trading  business 
and  fails  to  identify  the  security  in  a 
manner  that  satisfies  the  requirements 
of  section  475(f)(l)(B)(ii)— 

(i)  The  consequences  described  in 
section  475(d)(2)  apply  to  the  security; 
and 

(ii)  The  character  of  the  gain  or  loss 
with  respect  to  the  security  is  ordinary. 

(5)  Commissioner  identification  of 
investment  securities.  Notwithstanding 
paragraph  (a)(4)  of  this  section,  the 
Commissioner  may  treat  a  security 
described  in  that  paragraph  as  meeting 
the  requirements  of  section 
475(f){l)(B)(i)  and  (ii). 

(b)  Character  of  securities  marked  to 
market.  The  gain  or  loss  with  respect  to 
a  security  that  is  marked  to  market 
under  section  475(f)(1)(A)  is  ordinary. 

(c)  Application  of  securities  dealer 
rules  to  electing  traders.  Except  as 
otherwise  provided  in  this  section  or  in 
other  guidance  prescribed  by  the 
Commissioner,  the  principles  of  the 
rules  and  administrative  interpretations 
under  section  475  for  dealers  in 
securities  apply  to  traders  in  securities 
that  make  an  election  under  section 

475(0(1). 

(d)  Same  day  identification.  An 
identification  of  a  security  as  exempt 
from  mark-to-market  accounting  under 
section  475(f)(1)(B)  is  not  eifective 
unless  it  is  made  before  the  close  of  the 
day  on  which  the  security  was  acquired, 
originated,  or  entered  into. 

(e)  Application  to  traders  in 
commodities — (1)  General  rule.  If  a 
trader  in  commodities  makes  an  election 
under  section  475(f)(2),  paragraphs  (a), 
(b),  (c),  and  (d)  of  this  section  apply  to 
the  trader  in  the  same  manner  that  they 
apply  to  a  trader  in  seciu"ities  who 
makes  an  election  under  section 
475(0(1). 

(2)  Coordination  with  section  1256.  If 
a  trader  in  commodities  makes  an 
election  under  section  475(0(2)  and 


trades  section  1256  contracts  that  are 
commodities  as  defined  in  section 
475(e)(2),  then  the  rules  of  section  475(0 
and  paragraph  (e)(1)  of  this  section 
apply  to  those  contracts,  and  not  the 
capital  character  rules  of  section  1256. 

Par.  8.  Newly  designated  §  1.475(g)-l 
is  amended  by  revising  paragraphs 
(h)(2)  and  (i)  and  adding  paragraphs  (k), 
(1),  and  (m)  to  read  as  follows: 

§  1 .475(g)-1    Effective  dates. 

***** 

(h)  *  *  * 

(2)  Section  1.475(c)-l(b)  (concerning 
sellers  of  nonfinancial  goods  and 
services)  applies  as  follows: 

(i)  Except  as  otherwise  provided  in 
this  paragraph  (h)(2),  §  1.475(c)-l(b) 
applies  to  taxable  years  ending  on  or 
after  December  31,  1993. 

(ii)  Section  1.475(c)-l(b)(4)(ii)(B) 
applies  to  taxable  years  ending  after  July 
22. 1998. 


(i)  Section  1.475(c)-2  (concerning  the 
definition  of  security)  applies  as 
follows: 

(1)  Section  1.475(c)-2(a),  (b),  and  (c) 
(concerning  the  definition  of  security) 
applies  to  taxable  years  ending  on  or 
after  December  31,  1993.  By  its  terms, 
however,  §  1.475(c)-2(a)(3)  applies  only 
to  residual  interests  or  to  interests  or 
arrangements  acquired  on  or  after 
January  4, 1995;  and  the  integrated 
transactions  that  are  referred  to  in 

§  1.475(c)-2(a)(2)  and  (b)  exist  only  after 
August  13, 1996  (the  effective  date  of 
§1.1275-6). 

(2)  Section  1.475(c)-2(d)  applies  as 
follows: 

(i)  Section  1.475(c)-2(d)(l)  applies  to 
taxable  years  ending  after  July  22, 1998. 

(ii)  Section  1.475(c)-2(d)(2)  appUes  to 
taxable  years  ending  on  or  after  January 
28,  1999. 


(k)  Section  1.475(e)-l(a)  (concerning 
the  time  and  manner  for  making  the 
mark-to-market  election  for  dealers  in 
commodities)  applies  to  taxable  years 
ending  on  or  after  January  28, 1999. 
Section  1.475(e)-l(b),  (c)  and  (d)  appUes 
to  commodities  acquired  on  or  after 
March  1, 1999. 

(1)  Section  1.475(0-1  (procedures  for 
electing  mark-to-market  accounting  for 
traders  in  securities  or  commodities) 
applies  to  taxable  years  ending  on  or 
after  January  28, 1999. 

(m)  Section  1.475(0-2  (concerning  the 
mark-to-market  rules  for  traders  in 
securities  or  commodities)  applies  to 
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securities  or  commodities  acquired  on 

or  after  March  1, 1999. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

(FR  Doc.  99-1787  Filed  1-27-99;  8:45  am) 

BHIing  Cod*  4830-Omj 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[TX-71-1-7311B;  FRL-6222-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Texas 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  to 
approve  the  State  Implementation  Plan 
(SIP)  revisions  to  30  TAG  Chapter  101, 
Section  101.2(b)  concerning  Multiple 
Air  Contaminant  Sources.  The  SIP 
revisions  were  submitted  by  the 
Governor  to  EPA  on  January  10, 1996. 
The  approval  of  these  Texas  SIP 
revisions  make  the  revisions  federally 
enforceable. 

In  the  Rules  and  Regulation  section  of 
this  Federal  Register,  EPA  is  approving 
the  State's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  The  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  rule,  no 
further  activity  is  contemplated  in 
relation  to  the  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn,  and  all  public 
comments  received  during  the  30-day 
comment  period  set  forth  below  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  March  29, 1999. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  Diggs,  Chief,  Air  Planning 
Section  (6PD-L),  at  the  EPA  Region  6 
Office  listed  below.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hoiu^  at  the  following 
locations.  Anyone  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 

Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD-L), 
Multimedia  Planning  and  Permitting 


Division,  1445  Ross  Avenue,  Suite  700, 
Dallas,  Texas  75202-2733. 

Texas  Natural  Resource  Conservation 
Commission,  Office  of  Air  Quality. 
12124  Park  35  Circle,  Austin,  Texas 
78753. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kenneth  Boyce  of  the  EPA  Region  6  Air 
Planning  Section  at  (214)  665-7259  at 
the  address  above. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the 
information  provided  in  the  direct  final 
action  of  the  same  title  which  is 
published  in  the  Rules  and  Regulations 
section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401  at  seq. 

Dated:  December  22, 1998. 
Jerry  Gi£Fbrd, 

Acting  Regional  Administrator,  Region  6. 
[FR  Doc.  99-1913  Filed  1-27-99;  8:45  am) 

BILLING  CODE  66«O-«0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-6222-8] 

Approval  of  Section  112(1)  Authority  for 
Hazardous  Air  Pollutants; 
Perchloroethyiene  Air  Emission 
Standards  for  Dry  Cleaning  Facilities; 
State  of  California;  Yolo-Solano  Air 
Quality  Management  District 

AGENCY:  Envirormiental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  Pursuant  to  section  112(1)  of 
the  Clean  Air  Act  (CAA)  and  through 
the  California  Air  Resources  Board, 
Yolo-Solano  Air  Quality  Management 
District  (YSAQMD)  requested  approval 
to  implement  and  enforce  its  "Rule  9.7: 
Perchloroethyiene  Dry  Cleaning 
Operations"  (Rule  9.7)  in  place  of  the 
"National  Perchloroethyiene  Air 
Emission  Standards  for  Dry  Cleaning 
Facilities"  (dry  cleaning  NESHAP)  for 
area  sources  under  YSAQMD's 
jurisdiction.  In  the  Rules  section  of  this 
Federal  Register,  EPA  is  granting 
YSAQMD  the  authority  to  implement 
and  enforce  Rule  9.7  in  place  of  the  dry 
cleaning  NESHAP  for  area  sources 
under  YSAQMD's  jurisdiction  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  action  and  anticipates 
no  adverse  comments.  A  detailed 
rationale  for  this  approval  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received,  no  further 
activity  is  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 


will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  should 
do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  by  March  1, 1999. 
ADDRESSES:  Comments  should  be 
addressed  to:  Andrew  Steckel, 
Rulemaking  Office  (AIR-4).  Air 
Division.  U.S.  Environmental  Protection 
Agency,  Region  IX.  75  Hawthorne 
Street.  San  Francisco,  CA  94105-3901. 

Copies  of  the  submitted  request  are 
available  for  public  inspection  at  EPA's 
Region  IX  orfice  during  normal  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT:  Mae 
Wang,  Rulemaking  Office  (AIR— 4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawrthome 
Street,  San  Francisco,  CA  94105-3901, 
Telephone:  (415)  744-1200. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  YSAQMD  Rule  9.7, 
Perchloroethyiene  Dry  Cleaning 
Operations,  revised  on  November  13, 
1998.  For  further  information,  please  see 
the  information  provided  in  the  direct 
final  action  which  is  located  in  the 
Rules  section  of  this  Federal  Register. 

Authority:  This  action  is  issued  under  the 
authority  of  Section  1 1 2  of  the  Clean  Air  Act, 
as  amended.  42  U.S.C.  Section  7412. 

Dated:  January  11.  1999. 
Felicia  Marcus, 

Regional  Administrator,  Region  DC. 
|FR  Doc.  99-1911  Filed  1-27-99;  8:45  am) 
BILLING  CODE  666»-60-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  239 

[FRL-622»-2] 
RIN  2050-nAD03 

Subtitle  D  Regulated  Facilities;  State 
Permit  Program  Determination  of 
Adequacy;  State  Implementation 
Rule — Amendments  and  Technical 
Corrections 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  taking  direct  final 
action  to  modify  the  State 
Implementation  Rule  ("SIR  rule").  This 
modification  changes  the  withdrawal  of 
state  permit  prograir.s  provision  in 
§  239.13  of  the  SIR  rule  so  that  Agency 
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withdrawals  ctf  an  approved  state 
municipal  solid  waste  landfill  (MSWLF) 
or  conditionally  exempt  small  quantity 
generator  (CE$QG)  permit  program 
would  only  aj^ply  to  the  entire  approved 
program. 

The  SIR.  which  was  published  on 
October  23, 1998,  set  forth  a  flexible 
framework  forj  modifications  of 
approved  pro-ams,  established 
procedures  iot  withdrawal  of  approvals 
(including  withdrawal  of  a  part  or  parts 
of  a  state  program],  and  confirmed  the 
process  for  futjure  program  approvals  so 
that  standards!  that  safeguard  human 
health  and  the|  environment  are 

FR  57026).  Withdrawal 
ts  of  a  state  program  will 


laking  some  technical 
le  withdrawal  provision 


maintained  (6i 
of  a  part  or  paj 
no  longer  appl 

EPA  is  also 
corrections  to 
oftheSIRruh 

Elsewhere  ib  the  Final  Rule  Section  of 
today's  Federal  Register,  EPA  is  taking 
direct  final  ad  ion  to  modify  the  SIR 
rule.  This  direct  final  rule  will  make 
these  amendments  and  technical 
corrections  efffective  in  sixty  (60)  days 
unless  relevam  adverse  comment  is 
received  on  th|s  rule  within  thirty  (30) 
days.  We  are  ttking  this  direct  final 
action  because  we  view  this  amendment 
and  the  corrections  to  the  SIR  rule  as 
being  non-controversial.  Thus,  we 
anticipate  no  adverse  comments.  A 
detailed  rationiale  for  the  changes  to  the 
withdrawal  prjvisions  of  the  SIR  rule 
are  provided  ii » the  preamble  to  the 
direct  final  ruh. 

If  no  relevant  adverse  comment  is 
received  in  rexionse  to  this  rule,  no 
further  activity  is  contemplated 
regarding  this  proposal.  If  EPA  receives 
relevant  adverse  comment,  EPA  will 
withdraw  the  direct  final  rule  and 
address  comments  in  a  subsequent  final 
rule.  EPA  will  not  provide  additional 
opportunities  for  comment.  If  we 
receive  relevant  adverse  comment,  we 
will  publish  a  umely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  vf  ill  not  take  effect.  If  we 
receive  relevant  adverse  comment  on 
any  amendment,  paragraph,  or  section 
of  this  rule,  only  those  amendments, 
paragraphs,  or  sections  of  the  rule  will 
be  withdrawn;jall  other  amendments, 
paragraphs,  anjd  sections  of  the  direct 
final  rule  will  to  into  effect  within  the 
time  frame  spe  cified  in  that  direct  final 
rule  notice  (si^ity  (60)  days). 

DATES:  Comme  ats  must  be  submitted  on 
or  before  Marc  1 1,  1999. 
ADDRESSES:  Cc  mmenters  must  send  an 
original  and  tvfo  copies  of  their 
comments  referencing  the  docket 
identification  lumber  F-1999-ST2F- 
FFFFF  to  the  F  CRA  Information  Center 


(RIC),  Office  of  Solid  Waste  (5305G), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC 
20460.  Hand  deliveries  of  comments 
should  be  made  to  the  RIC  at  Crystal 
Gateway  I,  First  Floor,  1235  Jefferson 
Davis  Highway,  Arlington,  VA. 
Comments  may  also  be  submitted 
electronically  by  sending  electronic 
mail  through  the  Internet  to:  rcra- 
docket@epamail.epa.gov.  Comments  in 
electronic  format  should  also  be 
identified  by  the  docket  number  F- 
1999-ST2F-FFFFF.  All  electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer,  Office  of  Solid  Waste 
(5305W),  U.S.  EPA,  401  M  Street.  SW. 
Washington,  DC  20460. 

The  RIC  is  open  from  9  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
federal  holidays.  To  review  docket 
materials,  it  is  recommended  that  the 
public  make  an  appointment  by  calling 
703-603-9230.  The  pubHc  may  copy  a 
maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15  per  page. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact  the  RCRA 
Hotline,  Office  of  Solid  Waste,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington.  DC  20460; 
800-424-9346;  TDD  800-553-7672 
(hearing  impaired);  in  the  Washington, 
DC  metropolitan  area,  the  number  is 
703-412-9810;  TDD  703-486-3323. 

For  more  detailed  information  on 
specific  aspects  of  this  rulemaking, 
contact  Karen  Rudek,  Office  of  Solid 
Waste  (5306W),  U.S.  Environmental 
Protection  Agency  Headquarters,  401  M 
Street  SW,  Washington,  DC  20460;  703- 
308-1682, 

rudek.karen@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Authority 

The  U.S.  Environmental  Protection 
Agency  (EPA  or  the  Agency)  is 
proposing  these  amendments  to  the  SIR 
rule  under  the  authority  of  sections 
2002(a)(1)  and  4005(c)  of  the  Resource 
Conservation  and  Recovery  Act  of  1976 
(RCRA  or  the  Act),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984. 

Subtitle  D  of  RCRA,  at  section 
4005(c)(1)(B),  requires  each  state  to 
develop  and  implement  a  permit 
program  or  other  system  of  prior 
approval  to  ensure  that  facilities  that 


receive  household  hazardous  waste  or 
conditionally  exempt  small  quantity 
generator  (CESQG)  hazardous  waste  are 
in  compliance  with  the  federal  revised 
criteria  promulgated  under  section 
4010(c)  of  Subtitle  D  of  RCRA.  Section 
4005(c)(1)(C)  fiirther  directs  EPA  to 
determine  whether  state  permit 
programs  are  adequate  to  ensure 
compliemce  with  the  revised  federal 
criteria.  Section  2002(a)(1)  of  RCRA 
authorizes  EPA  to  promulgate 
regulations  necessary  to  carry  out  its 
functions  imder  the  Act. 

II.  Regulated  Entities 

Regulated  entities  include  state 
governments  requesting  full  or  partial 
approvals  of  permit  programs  or  other 
systems  of  prior  approval,  or  revisions 
to  existing  fully  or  partially  approved 
programs. 

ni.  Background 

The  background  of  the  RCRA  Subtitle 
D  federal  revised  criteria  and  the  SIR 
rule  are  set  forth  elsewhere  in  the  Final 
Rule  Section  of  today's  Federal 
Register.  This  proposed  rule 
incorporates  that  background  and 
historical  information. 

IV.  Proposed  Changes  to  the  SIR  Rule 

A.  Partial  Withdrawal  of  State  Permit 
Programs 

EPA  is  proposing  to  amend  the  SIR 
.rule  so  that  section  239.13,  which 
pertains  to  the  withdrawal  of  state 
permit  programs,  would  only  apply  to 
the  entire  approved  program  and  not  to 
part  or  parts  of  a  state  program.  The 
reasons  for  this  change  are  set  forth  in 
the  preamble  of  the  direct  final  rule 
published  elsewhere  in  the  Final  Rules 
Section  of  today's  Federal  Register. 
Those  reasons  are  hereby  incorporated 
into  this  proposed  rule. 

B.  Technical  Corrections 

In  addition  to  this  amendment  to  the 
SIR  rule,  we  are  proposing  two  technical 
corrections  to  errors  which  the  Agency 
discovered  in  the  language  of  §  239.13. 
First,  in  §  239.13(g)(3),  both  the 
proposed  and  final  rule  had  stated  that 
the  Regional  Administrator  would  hold 
a  public  hearing  on  a  tentative 
withdrawal  determination  if  such  a 
hearing  would  "clarify  issues  involved 
in  the  tentative  adequacy 
determination"  (63  FR  57044,  Oct.  23, 
1998;  61  FR  2605,  Jan.  26, 1996).  As 
reflected  in  both  the  title  of  this  section 
of  the  SIR  rule  ("Criteria  and  procedures 
for  withdrawal  of  determination  of 
adequacy")  and  in  the  preamble  to  the 
proposed  rule  (61  FR  2509),  it  is  clear 
that  the  Agency  intended  this  language 
in  §  239.13(g)(3)  to  allow  the  Regional 
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Administrator  to  hold  a  public  hearing 
to  clarify  issues  involved  in  the 
tentative  "withdrawal"  determination 
and  not  the  tentative  "adequacy" 
determination.  The  Agency  is  proposing 
to  modify  the  SIR  rule  to  reflect  this 
intention. 

Second,  in  the  first  sentence  of  both 
§  239.13(f)  and  (g),  we  propose  inserting 
the  word  "the"  in  the  phrase 
"withdrawal  of  determination  of 
adequacy"  to  read  "withdrawal  of  the 
determination  of  adequacy."  We  believe 
that  these  corrections  will  merely  clarify 
the  language  without  altering  the  intent 
of  the  two  provisions. 

V.  Regulatory  Assessments 

A.  Executive  Order  12866:  Assessment 
of  Potential  Costs  and  Benefits 

Under  Executive  Order  12866  (58  PR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  any  proposed 
or  final  regulatory  action  is 
"significant,"  and,  therefore,  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(a)  Have  an  annual  effect  on  the 
economy  of  $100  miUion  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities; 

(b)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(c)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(d)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action."  Thus,  EPA  has  not 
submitted  this  action  to  OMB  for  review 
under  E.0. 12866. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996)  whenever  £ui  agency  is  required  to 
pubUsh  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  no  regulatory 


flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities. 

SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  following  discussion 
explains  EPA's  determination. 

The  Agency  has  determined  that 
today's  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
since  the  rule  has  direct  effects  only  on 
state  agencies.  Therefore,  no  regulatory 
flexibiUty  analysis  has  been  prepared. 
Based  on  the  foregoing  discussion,  I 
hereby  certify  that  this  proposed  rule 
will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

C.  Unfitnded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  ("UMRA"),  Pub.  L. 
104—4,  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  Under  "202  of  the  UMRA,  EPA 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "federal  mandates"  that  may  result 
in  expenditures  to  state.  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  fmy  one  year.  Before  promulgating  an 
EPA  rule  for  which  a  written  statement 
is  needed,  "205  of  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective,  or  least  biudensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  UMRA 
"205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  UMRA  "205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative,  if  the 
Administrator  pubhshes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
estabUshes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed, 
under  "203  of  UMRA,  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabUng 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 


the  development  of  EPA  regulatory 
proposals  with  significant  federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this 
proposed  rule  does  not  contain  a  federal 
mandate  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  that 
may  result  in  expenditures  of  $100 
million  or  more  for  state  and  local 
governments  in  the  aggregate,  or  for  the 
private  sector  in  any  one  year.  Thus, 
there  is  no  obligation  to  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  under  "202  of  UMRA. 
For  the  same  reasons  outlined  in  part 
V.B  above,  EPA  has  determined  that  this 
proposed  rule  to  amend  the  SIR  rule 
will  not  significantly  or  uniquely  affect 
small  governments  (UMRA  "203). 

D.  Paperwork  Reduction  Act 

Today's  proposed  rule  does  not  add 
new  burden  as  defined  by  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  The  Office  of  Management 
and  Budget  has  previously  approved  the 
information  collection  in  the  existing 
regulations  and  has  assigned  OMB 
control  number  2050-0152,  (EPA  ICR 
No.  1608.01). 

E.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This 
proposed  rule  is  not  subject  to  E.O. 
13045  because  it  is  not  an  economically 
significant  rule  as  defined  by  E.O. 
12866. 

F.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pub  L.  No. 
104-113,  §  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulator^'  activities 
unless  to  do  so  would  be  inconsistent 
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with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  arel technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  profcedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  ;onsensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Confess,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  action!  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

G.  Executive  brder  12898: 
Environment  il  Justice 

Under  Exe<;utive  Order  12898, 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,!  as  well  as  through  EPA's 
April  1995,  "Environmental  Justice 
Strategy,  OSWER  Environmental  Justice 
Task  Force  Action  Agenda  Report,"  and 
National  Env  xonmental  Justice 
Advisory  Council,  EPA  has  undertaken 
to  incorporat  i  environmental  justice 
into  its  policies  and  programs.  EPA  is 
committed  td  addressing  environmental 
justice  conce  tls  and  is  assuming  a 
leadership  roje  in  environmental  justice 
initiatives  to  enhance  environmental 
quahty  for  all  residents  of  the  United 
States.  The  AJgency's  goals  are  to  ensure 
that  no  segment  of  the  population, 
regardless  of  race,  color,  national  origin, 
or  income  bears  disproportionately  high 
and  adverse  numan  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  all  peopl|e  live  in  clean  and 
sustainable  cbmmunities.  To  address 
this  goal,  EpA  considered  the  impacts  of 
the  foial  State  Implementation  Rule  on 
low-income  populations  and  minority 
populations  4nd  concluded  that  the  SIR 
will  potentially  advance  environmental 
justice  cause$  (63  FR  57039,  Oct.  23, 
1998).  Today's  proposed  amendments  to 
the  SIR  will  <iot  affect  these  beneficial 
impacts  on  e  ivironmental  justice 
causes. 

H.  Executive  Order  12875:  Enhancing 
the  Intergov^^mental  Partnership 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  up0n  a  state,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 


of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
emd  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  state,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  imfunded  mandates." 

In  developing  this  proposed  rule,  EPA 
consulted  with  various  states  and  a  state 
orgcmization  to  enable  them  to  provide 
meaningful  and  timely  input  in  the 
development  of  this  rule.  EPA  also 
worked  closely  with  state  governments 
in  the  development  of  the  final  SIR  (63 
FR  57039,  Oct.  23,  1998). 

Through  notice,  EPA  sought  input 
from  small  governments  during  the  SIR 
rulemaking  process.  However,  today's 
proposed  rule  to  amend  the  SIR  will  not 
create  a  mandate  on  State,  local  or  tribal 
governments.  The  proposed  rule  would 
not  impose  any  enforceable  duties  on 
these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  proposed  rule. 

I.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
goverimients.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
govenmients,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  {iffect  their 
commimities." 

Today's  proposed  rule  does  not 
significantly  or  uniquely  affect  the 


commimities  of  Indian  tribal 
goverimients.  There  is  no  impact  on 
these  communities.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  proposed  rule. 

List  of  Subjects  in  40  CFR  Part  239 

Environmental  protection, 
Administrative  practice  and  procedure. 
Municipal  solid  waste  landfills.  Non- 
municipal  solid  waste,  Non-hazardous 
solid  waste.  State  permit  program 
approval.  Adequacy. 

Dated:  January  19, 1999. 
Carol  M.  Browner, 
Administrator. 

[FR  Doc.  99-1907  Filed  1-27-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

46  CFR  Part  381 

[Docket  No.  MARAD-e9-6038] 

RIN  2133-AB37 

Reguiations  To  Be  Followed  by  All 
Departments  and  Agencies  Having 
Responsibility  To  Provide  a  Preference 
for  U.S.-Flag  Vessels  in  the  Shipment 
of  Cargoes  on  Ocean  Vessels 

agency:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Maritime  Administration 
(MARAD)  is  soliciting  pubUc  comment 
concerning  whether  MARAD  should 
amend  its  cargo  preference  regulations 
governing  the  carriage  of  agricultural 
exports.  Your  comment  is  welcome  on 
the  questions  fisted  below  or  on  any 
aspect  of  MARAD's  oversight  of  other 
governmental  agencies'  ocean  shipping 
activities  under  the  Cargo  Preference 
Act  of  1954,  as  amended  by  the  Food 
Security  Act  of  1985.  Such  comments 
will  be  considered  in  any  future 
decision  by  MARAD  to  initiate  a 
rulemaking  process  applicable  to  the 
carriage  of  agricultural  export  cargoes. 
Present  regulations  and  policies  remain 
in  force.  This  docket  does  not  address 
the  carriage  of  military  cargoes. 

DATES:  You  should  submit  your 
comments  early  enough  to  ensure  that 
Docket  Management  receives  them  not 
later  than  March  29, 1999. 
ADDRESSES:  You  should  mention  the 
docket  number  that  appears  at  the  top 
of  this  document  in  your  comments  and 
submit  your  comments  in  writing  to: 
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Docket  Clerk,  U.S.  EXDT  Dockets,  Room 
PL-401.  400  7th  St.,  SW,  Washington, 
DC  20590.  You  may  call  Docket 
Management  at  (202)  366-9324.  You 
may  visit  the  Docket  Room  from  10  a.m. 
to  5  p.m.,  EST.,  Monday  through  Friday, 
except  Federal  Holidays.  An  electronic 
version  of  this  document  is  available  on 
the  World  Wide  Web  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues  you  may  call  Thomas 
W.  Hiirrelson,  Ehrector,  Office  of  Cargo 
Preference  at  (202)  366-5515.  For  legal 
issues,  you  may  call  Murray  Bloom, 
Chief,  Division  of  Maritime  Assistance 
Programs  of  the  Office  of  Chief  Coimsel 
at  (202)  366-5320.  You  may  send  mail 
to  both  of  these  officials  at  Maritime 
Administration,  400  Seventh  St.,  S.W., 
Washington,  D.C.,  20590. 
SUPPLEMENTARY  INFORMATION: 

Comments 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

We  encourage  you  to  write  your 
primary  comments  in  a  concise  fashion. 
However,  you  may  attach  necessary 
additional  dociunents  to  your 
comments.  There  is  no  limit  on  the 
length  of  the  attachments.  Please  submit 
two  copies  of  your  comments,  including 
the  attachments,  to  Docket  Management 
at  the  address  given  above  under 
ADDRESSES. 

How  can  I  be  sure  that  my  comments 
were  received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  conunents,  Docket 
Management  will  return  the  postcard  by 
mail. 

How  do  [submit  confidential  business 
information? 

If  you  wish  to  submit  any  information 
imder  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel,  Maritime  Administration,  at 
the  address  given  above  imder  FOR 
FURTHER  INFORMATION  CONTACT.  In 
addition,  you  should  submit  two  copies, 
from  which  you  have  deleted  the 
claimed  confidential  business 


information,  to  Docket  Management  at 
the  address  given  above  under 
ADDRESSES.  When  you  send  comments 
containing  information  claimed  to  be 
confidential  business  information,  you 
should  include  a  cover  letter  setting 
forth  with  specificity  the  basis  for  any 
such  claim. 

Will  the  agency  consider  late 
comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date.  If 
Docket  Management  receives  a  conunent 
too  late  for  us  to  consider  it  in 
developing  a  proposed  rule  (assuming 
that  one  is  issued),  we  will  consider  that 
conunent  as  an  informal  suggestion  for 
future  rulemaking  action. 

How  can  I  read  the  comments  submitted 
by  other  people? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  imder  ADDRESSES.  The 
hours  of  the  Docket  Room  are  indicated 
above  in  the  same  location. 

You  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps:  Go 
to  the  Docket  Management  System 
(DMS)  Web  page  of  the  Department  of 
Transportation  (http://dms.dot.gov/).  On 
that  page,  click  on  "search."  On  the  next 
page  (http://dms.dot.gov/search/),  type 
in  the  four-digit  docket  number  shown 
at  the  beginning  of  this  document. 
Example:  If  the  docket  number  were 
"MARAI>-1999-1234,"  you  would  type 
"1234."  After  typing  the  docket  number, 
cUck  on  "search."  On  the  next  page, 
which  contains  docket  summary 
information  for  the  docket  you  selected, 
click  on  the  desired  comments.  You 
may  download  the  comments. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

The  Cargo  Preference  Act  of  1954, 
Pub.  L.  83-664,  68  Stat.  832  (1954), 
amended  the  Merchant  Marine  Act, 
1936,  by  adding  Section  901(b),  codified 
at  46  App.  U.S.C.  1241(b)  ("54  Act).  The 
'54  Act  applies: 

"(wlhenever  the  United  States  shall  procure, 
contract  for,  or  otherwise  obtain  for  its  own 
account,  or  shall  furnish  to  or  for  the  account 
of  any  foreign  nation  without  provision  for 
reimbursement,  any  equipment,  materials,  or 


commodities,  within  or  without  the  United 
States,  or  shall  advance  funds  or  credits  or 
guarantee  the  convertibility  of  foreign 
currencies  in  connection  with  the  furnishing 
of  such  equipment,  materials,  or 
commodities,  •   *   •  " 

Government  agencies  are  required  to 
take  such  steps  as  may  be  necessary  and 
practicable  to  assure  that  at  least  50 
percent  of  the  gross  tonnage  of  certain 
govermnent-sponsored  cargoes — 

"  •  •  •  (computed  separately  for  dry  bulk 
carriers,  dry  cargo  liners,  and  tankers),  which 
may  be  transported  on  ocean  vessels  shall  be 
transported  on  privately-owned  United 
States-flag  commercial  vessels,  to  the  extent 
such  vessels  are  available  at  fair  and 
reasonable  rates  for  United  States-flag 
commercial  vessels,  in  such  manner  as  will 
insure  a  feir  and  reasonable  participation  of 
United  States-flag  commercial  vessels  in  such 
cargoes  by  geographic  areas.  •  •  •  •• 

The  Food  Security  Act  of  1985,  Pub. 
L.  99-198,  exempted  certain  agricultural 
export  enhancement  programs  from 
cargo  preference,  but  increased  the  U.S.- 
flag  share  of  humanitarian  food  aid 
programs  from  50  to  75  percent. 

MARAD's  oversight  role  in 
administration  of  cargo  preference  is 
founded  on  section  27  of  the  Merchant 
Marine  Act  of  1970,  Pub.  L.  91-469, 
which  added  the  following  subsection 
to  section  901(b)  of  the  Merchant 
Marine  Act,  1936: 

"Every  department  or  agency  having 
responsibility  under  this  subsection  shall 
administer  its  programs  with  respect  to  this 
subsection  under  regulations  issued  by  the 
Secretary  of  Transportation.  The  Secretary  of 
Transportation  shall  review  such 
administration  and  shall  annually  report  to 
the  Congress  with  respect  thereto."  46  App. 
U.S.C.  1241(b). 

The  Secretary  of  Transportation  has 
delegated  the  authority  under  this 
provision  to  the  Maritime 
Administrator.  (49  CFR  1.66(e).) 
MARAD's  regulations  governing 
administration  of  cargo  preference  are 
located  at  46  CFR  part  381.  Guidance  as 
to  the  priority  of  a  completely  U.S.-fiag 
service  over  a  mixed  U.S./foreign-flag 
service  is  contained  in  a  poUcy  letter 
issued  on  June  16,  1986. 

MARAD  is  requesting  comment  on 
whether  the  regulations  governing  the 
'54  Act,  last  revised  in  1996,  should  be 
updated.  Comments  are  requested 
specifically  on  the  questions  presented 
below: 

1.  Clarification  of  §§381.4  and  381.5 

Sections  381.4  and  381.5,  which 
address  liner  and  bulk  vessels, 
respectively,  relate  to  the  requirement  to 
fix  American-flag  tonnaQe  prior  to  fixing 
foreign-flag  vessels  in  order  to  ensure 
fair  and  reasonable  participation  of  U.S.- 
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flag  vessels.  MARAD  has  interpreted 
these  provisions  to  mean  that  at  least  75 
percent,  as  applicable  to  packaged  or 
bulk  agricuhif^l  products,  of  the  freight 
generated  by  ^ach  commodity 
procurement  transaction  must  be 
transported  oi  U.S.-flag  vessels.  Doing 
so  ensures  that  the  shipper  agencies 
meet  their  prerference  obligations  on  a 
current  basis  during  the  year.  Some 
shipper  agencies  have  argued  that  the 
language  of  thje  two  sections  may  not 
support  MARAD's  interpretation,  or  in 
any  event,  should  be  modified  to  allow 
greater  flexibility.  On  the  other  hand, 
the  use  of  mofe  direct  language  in 
§§  381.4  and  381.5  may  serve  to  quell 
confusion  or  qoubt  as  the  intent  of  these 
provisions.  Accordingly,  we  request 
your  comment  on  whether  these  two 
provisions  should  be  clarified,  and  also 
whether  the  two  provisions  could  be 
combined  or  otherwise  revised. 

2.  Foreign-Flag  Feeder  Vessels 

MARAD's  guidance  letter  of  June  16, 
1986,  summarizes  the  holdings  of 
several  long-landing  decisions  of  the 
Comptroller  C«neral  (B-145455,  Jime 
12, 1968;  B-l«0872,  May  10,  1960;  B- 
165421,  Dec.  ^3, 1968;  and  B-155185, 
Nov.  17, 19690  and  provides  that  an 
ocean  service  I  which  provides  for  U.S.- 
flag  carriage  f^r  the  entire  voyage  has 
preference  ovpr  an  ocean  service  which 
uses  a  foreign'flag  vessel  for  a  portion  of 
the  transportation.  Only  in  the  absence 
of  all-U.S.-flag  service  is  a  mixed  U.S.- 
flag/foreign-ffeg  service  considered  to  be 
in  fulfillment  of  the  requirements  of 
cargo  preference.  When  two  mixed  U.S.- 
flag/foreign-flag  services  are  vying  for 
the  same  shippnent,  the  service  that 
makes  the  grebter  use  of  U.S.-flag 
vessels  (i.e.,  tjie  service  with  the  longer 
leg  served  by  !U.S.-flag  vessels)  wins  the 
cargo.  j 

Snipper  agencies  note  that  the 
guidance  sonjetimes  restricts  their 
ability  to  ship  cargo  expeditiously  and 
comply  with  i  ::argo  preference  due  to  the 
paucity  of  direct  U.S.-flag  service  and 
the  relative  abundance  of  mixed  U.S.- 
flag/foreign-fjag  service.  The  shipper 
agencies  complain  that  the  added  cost  of 
all-U.S.-flag  «rvice  over  mixed  U.S.- 
_  flag/foreign-flag  service  results  in  less 
funds  being  available  for  purchase  of 
commodities,  They  also  note  that  large, 
modem  U.S.-flag  container  vessels 
cannot  serve  nany  of  the  recipient 
developing  niition's  ports,  or  do  so 
economically  due  to  lack  of  port 
facilities.  Altliough  75  percent  U.S.-flag 
carriage  is  statutorily  required,  there 
may  be  ways  to  achieve  that  required 
level  of  U.S.-hag  participation  in  these 
cargoes  whila  allowing  better  use  of 
U.S.-flag  vess  sis  and  more  efficient 


routing  of  shipments.  Accordingly,  we 
seek  yoiu-  comment  on  whether  MARAD 
may,  and  if  so  should,  adopt  new 
preference  guidance,  which  may  be 
incorporated  into  a  rule,  such  as  one 
that  gives  equal  preference  to  all-U.S.- 
flag  service  and  mixed  U.S.-flag/foreign- 
flag  service,  but  counts  only  the  ton 
miles  carried  by  the  U.S.-flag  vessel 
towards  the  goal  of  75  percent  U.S.-flag 
carriage.  In  other  words,  can 
performance  by  U.S.-flag  vessels  of  75 
percent  of  the  ton  miles  generated  by 
the  preference  cargoes  equate  to 
fulfillment  of  the  statutory  requirement 
that  U.S.-flag  vessels  carry  75  percent  of 
the  preference  cargoes  in  consonance 
with  the  determinations  of  the 
Comptroller  General? 

3.  Basis  for  Compliance  Measurement 

In  addition  to  the  75  percent  carriage 
requirement,  the  statute  requires  that 
U.S.-flag  vessels  be  given  fair  and 
reasonable  opportunity  to  transport 
such  cargoes  by  liner,  tanker  and  dry 
bulk  vessels  and  by  geographic  areas. 
The  geographic  eu«as  referred  to  in  the 
statute  are  foreign  geographic  areas 
inasmuch  as  this  provision  is  intended 
to  ensure  that  U.S.-flag  vessels 
participate  in  the  long  hauls  as  well  as 
the  short  hauls. 

The  Food  for  Progress  Act  provides 
for  the  donation  of  food  to  emerging 
democratic  nations.  Section  416  of  the 
Agriculture  Act  of  1949  provides  for  the 
donation  of  bulk  grain  and  other  surplus 
agricultural  commodities.  The  foreign 
assistance  programs,  popularly  known 
as  "PL-480,"  estabhshed  by  the 
Agricultural  Trade  Development  and 
Assistance  Act  of  1954,  as  amended, 
consist  of  three  titles.  Title  I  provides 
concessional,  long-term  financing  for 
the  sale  of  U.S.  agricultural 
commodities  to  friendly  developing 
coimtries.  Title  11  provides  for  the 
donation  of  packaged,  processed  and 
bulk  commodities  to  least  developed 
countries.  Title  III  provides  for  the 
donation  of  food  to  least  developed 
coimfries  on  a  grant  basis. 

Compliance  with  cargo  preference 
requirements  for  programs  under  Food 
for  Progress  and  Section  416  has  been 
measured  on  a  country-by-coimtry  basis 
for  each  commodity  procurement.  Title 
I  shipments  are  monitored  by  a  more 
restrictive  requirement  that  cargo 
reservation  be  measured  on  a  purchase 
authorization  basis  by  vessel  type. 
Unlike  other  PL-480  programs,  under 
Title  I  requirements,  each  commodity 
requires  a  separate  purchase 
authorization.  Only  with  regard  to  the 
Title  II  program  has  MARAD  informally 
acquiesced  to  measurement  of 
compliance  on  a  "global"  basis  by 


vessel  type.  This  program  primarily 
ships  numerous  smaller  parcels  on  liner 
vessels,  where  there  is  reduced 
likelihood  of  disadvantage  accruing  to 
the  U.S.-flag  carrier  and  greater 
difficulty  by  the  program  office  in 
meeting  comphance  by  country  by 
vessel  type. 

We  invite  your  comments  on  whether 
these  compliance  regimes  should  be 
maintained  as  is,  and  memorialized  in 
regulations,  standardized  or 
consolidated  or  otherwise  revised. 
Should  performance  in  meeting 
preference  standards  for  the  Title  II 
program  be  changed  to  a  coimtry  by 
vessel  type  basis  so  as  to  conform  to  the 
requirements  for  other  PLf-480 
programs? 

4.  Definition  of  "Liner"  Vessel  and 
"Transshipment' 

While  the  statute  specifies  that  U.S.- 
flag  carriers  be  given  a  fair  and 
reasonable  opportunity  for  the  carriage 
of  food  aid  cargo  by  liner,  tanker  and 
bulk  vessel,  the  term  "liner"  does  not 
connote  or  adequately  define  what  is  a 
liner  vessel.  The  term  "liner"  relates  to 
a  type  of  service  instead  of  a  type  of 
vessel.  A  vessel  engaged  in  liner  service, 
which  is  regularly  scheduled  service 
available  for  common  carriage,  may  be 
a  general  cargo  vessel,  a  breakbulk 
vessel,  a  container  vessel  or  a  tug/deck 
barge  combination.  Cargo  shipped  under 
liner  service  requirements  for 
humanitarian  aid  programs  are 
contracted  for  under  booking  notices, 
whereas  freight  for  dry  bulk  or  tanker 
vessels  are  subject  to  charter  parties  or 
contracts  of  affreightment.  Use  of  the 
term  "liner"  in  the  statute,  without 
further  definition  in  the  regulations,  has 
led  to  administrative  difficulties  in 
adequately  recording  shipments  subject 
to  cargo  preference.  Therefore,  we 
welcome  your  comments  regarding 
whether  MARAD  should  amend  its 
regulations  to  define  what  type  of 
vessels  constitute  or  should  be  included 
under  the  term  "liner"  vessels  for  the 
purpose  of  measuring  compliance  imder 
cargo  preference. 

Ocean  transportation  has  changed 
dramatically  since  the  cargo  preference 
regulations  were  last  revised. 
Containerization  with  hub  and  spoke 
networks,  alliances  and  consortia  now 
dominate  the  non-bulk  trades.  The 
commercial  world  and  insurance 
underwriters  now  differentiate  between 
"transshipment"  and  "relay"  between 
vessels  of  the  same  transportation 
network  manager.  Should  MARAD 
recognize  and  define  "relay"  versus 
"transshipment?"  What  should  be  those 
definitions?  Should  they  apply  only  to 
containerized  cargoes?  What  impact 
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would  this  have  on  preference  cargo 
transportation? 

5.  Definition  of  Commercial  Terms 

The  use  of  special  government- 
defined  terms  of  sale  and  transportation 
for  preference  cargoes  sometimes  creates 
confusion  in  the  marketplace  and 
increases  costs.  Commercial  suppliers 
and  carriers  use  commercial  terms  for 
the  majority  of  their  business  but  must 
use  non-standard  government  terms 
when  dealing  with  the  U.S. 
Government.  For  example,  the  U.S. 
Department  of  Agriculture  (USDA)  and 
the  Agency  for  International 
Development  (AID)  have  defined  the 
term  "FAS"  (free  along  side)  to  mean 
delivery  to  a  point  of  rest  in  a  terminal 
rather  than  the  International 
Commercial  Terms  (Incoterms) 
definition  of  "FAS  (*  *  *  named  port)" 
as  "alongside  the  vessel  on  the  quay  or 
in  the  lighters  at  the  named  port  of 
shipment."  As  a  result,  MARAD 
interprets  the  government  definition  to 
not  require  that  a  vessel  physically  call 
at  the  port  whereas  the  commercial 
Incoterm  definition  requires  a  physical 
vessel  call.  Similarly,  USDA  and  AID 
use  other  non-stemdard  terms,  such  as 
"Intermodal-Plant"  and  "Intermodal- 
Point"  writh  different  buyer/seller/ 
carrier  responsibilities  than  the 
commercial  Incoterm  "EXWorks 
(.  .  .named  place)." 

We  welcome  your  comments  on 
whether  MARAD  should  require  the  use 
of  commercial  terms  for  cargo 
preference  transactions.  Would  this 
clarify  the  sales  and  transportation 
requirements?  Would  it  simplify  the 
process  and  reduce  overall  government 
costs? 

6.  Commercial  Practices 

The  use  of  non-commercial  practices 
in  government  cargo  preference 
transportation  contracts  may  be 
reducing  competition  and  increasing 
costs.  For  example,  USDA  and  AID 
transportation  contracts  do  not  follow 
the  general  commercial  practices  of 
"freight  earned  upon  loading"  and 
"freight  payable  on  loading,"  or  "free-in 
and  out"  for  dry  bulk  charters.  As  a 
result,  the  ocean  carrier  has  to  finance 
the  costs  of  moving  these  government 
agricultural  cargoes.  Those  added 
financial  costs  to  the  carrier  are 
reflected  in  higher  freight  rates  borne  by 
the  Government. 

Should  MARAD  require  the  use  of 
commercial  practices  in  the 
transportation  of  preference  cargoes?  If 
so,  what  commercial  practices  should  be 
implemented?  Would  such  commercial 
practices  simpUfy  the  transportation 


contracts  and  reduce  costs  to  the 
Government? 

7.  Other  Issues 

This  request  for  comments  concerning 
the  desirability  of  rulemaking  is  not 
limited  to  the  foregoing.  MARAD  also 
seeks  comments  and/or  suggestions 
concerning  other  issues  that  may  affect 
the  implementation  of  the  cargo 
preference  statutes  and  whether 
MARAD's  regulations  should  be 
amended  or  modified  in  light  of  such 
issues. 

Rulemaking  Analysis  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review) 

If  a  rule  is  actually  promulgated,  we 
may  consider  it  an  economically 
significant  regulatory  action  under 
section  3(f)  of  E.O.  12866.  In  the  event 
that  MARAD  decides  to  proceed  with  a 
rulemaking,  we  will  prepare  a 
preliminary  regulatory  evaluation  that 
reflects  the  comments  to  this  advance 
notice  of  proposed  rulemaking. 

Federalism 

MARAD  has  analyzed  this  advance 
notice  of  proposed  rulemaking  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  any  rule 
that  might  be  subsequently  promulgated 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Maritime  Administration  will 
evaluate  any  future  proposed  rule  under 
the  Regulatory  Flexibility  Act  of  1980,  5 
U.S.C.  601-612,  to  certify  whether  any 
rule  that  might  be  promulgated 
subsequent  to  this  advance  notice  of 
proposed  rulemaking  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Companies  providing  the  carriage  of 
preference  cargoes  generally  are  not 
small  entities. 

EIS 

Any  rule  that  might  be  subsequently 
promulgated  would  not  be  expected  to 
significantly  affect  the  environment. 
Accordingly,  an  Environmental  Impact 
Statement  may  not  be  required  under 
the  National  Environmental  Policy  Act 
of  1969. 

Paperwork  Reduction  Act 

We  would  evaluate  any  rule  that 
might  be  promulgated  to  determine 
whether  it  would  be  expected  to 
significantly  change  the  ciurent 
requirement  for  the  collection  of 
information. 


By  order  of  the  Maritime  AdminisUator. 

Dated:  January  25.  1999. 
loel  C.  Richard, 
Secretary. 

[FR  Doc.  99-2046  Filed  1-27-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  572 


[Docket  No.  NHTSA-«»-5032] 
RIN2127-AQ77 

Anthropomorphic  Test  Dummy; 
Occupant  Crash  Protection 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
adopt  design  and  performance 
specifications  for  a  new  3-year-old  child 
dummy.  The  agency  believes  that  the 
new  dummy,  part  of  the  family  of 
Hybrid  III  test  dummies,  is  more 
representative  of  humans  than  the 
existing  3-year  old  child  dummy 
specified  by  agency  regulations.  Further, 
it  allows  the  assessment  of  the  potential 
for  more  types  of  injuries.  The  new 
dummy  is  especially  needed  to  evaluate 
the  effects  of  air  bag  deployment  on  out- 
of-position  children.  It  would  also 
provide  greater  and  more  useful 
information  in  a  variety  of  environments 
to  better  evaluate  child  safety.  Adopting 
the  dummy  would  be  the  first  step 
toward  using  the  dummy  to  evaluate  the 
safety  of  air  bags  for  children.  The  issue 
of  specifying  use  of  the  dummy  in 
determining  compliance  vfith 
performance  tests,  e.g.,  as  part  of  the 
agency's  occupant  protection  standard 
and/or  child  restraint  standard,  is  being 
addressed  in  other  rulemakings,  most 
notably  the  proposed  advanced  air  bag 
rulemaking  currently  pending  before  the 
agency. 

DATES:  Comments  must  be  received  by 
March  29,  1999. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number,  and  be  submitted  to: 
Docket  Management,  Room  PL— 401,  400 
Seventh  Street,  SW,  Washington,  DC 
20590  (Docket  hours  are  from  10  a.m.  to 
5  p.m.) 

FOR  FURTHER  INFORMATION  CONTACT:  For 
nonlegal  issues:  Stan  Backaitis,  Office  of 
Crashworthiness  Standards  {telephone: 
202-366-4912). 
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For  legal  is!  ues:  Rebecca  MacPherson, 
Office  of  the  ^Ihief  Counsel  (202-366- 
2992). 

Both  can  bd  reached  at  the  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  i\.,  SW,  Washington,  DC 
20590.  I 

SUPPLEMENTAIY  INFORMATION:  The  need 
for  a  new  3-year-old  dummy  has  become 
urgent  with  tl^e  emergence  of  the  safety 
problems  thatl  current  air  bags  pose  for 
out-of-position  children.  Experience  in 
using  the  exiaing  3-year-old  dummy  in 
subpart  C  of  part  572  has  shown  it  to  be 
adequate  for  the  purpose  of  evaluating 
child  restraints  for  the  injury  criteria 
and  test  conditions  specified  by 
Standard  No,  213,  Child  restraint 
systems.  Howjever,  that  dummy  is 
limited  with  nespect  to  the  types  of 
injury  risks  it  lean  measure,  particularly 
in  an  air  bag  ^virorunent. 

For  example,  since  neck  injury  is  one 
of  the  primary  causes  of  air  bag-related 
fatalities  to  out-of-position  children,  a 
dummy  must  pave  a  high  degree  of 
biofidelity  in  areas  such  as  impact 
responses  in  lieck  flexion  and  extension 
motion  to  evtduate  the  effects  of  air  bag 
deployment.  However,  the  neck  of  the 
existing  subpart  C  dummy  does  not 
have  a  multi-$egment  design. 
Accordingly,  it  has  limited  biofidelity  in 
these  areas. 

By  contrast!  the  more  advanced 
Hybrid  III  3-yBar-old  child  dummy 
(hereafter  referred  to  as  the  H-III3C 
diunmy)  provides  a  more  human-like 
impact  respoi  ise  than  the  subpart  C 
dummy  as  wc  11  as  a  broader  selection  of 
instrumented  measurements  to  assess 
the  injury  potential  to  child  occupants. 
Of  particular  significance  is  the  multi- 
segmented  nejck,  multi-rib  thorax,  and 
the  ability  to  (nonitor  submarining 
tendencies  related  to  abdominal 
loading.  Because  of  the  greater 
biofidelity  and  extended  measurement 
capability  of  |he  H-III3C  dmnmy,  it  can 
be  used  to  evaluate  the  safety  of 
children  in  a  much  wider  array  of 
environment^  than  the  existing  diunmy, 
including  assessing  the  effects  of  air  bag 
deployment  dn  out-of-position  children. 
The  agency  notes  that  the  H-III3C 
dummy  is  th^  only  advanced  3-year-old 
child  dummy  that  has  been  develo{>ed 
and  evaluated  to  date. 

The  H-IIISC  dummy  is  part  of  a 
family  of  Hy^d  Ill-type  dummies.  The 
first  Hybrid  III  diunmy  was  a  50th 
percentile  male  dummy.  NHTSA  has 
specified  use  of  this  dummy  for 
compliance  testing  under  Standard  No. 
208,  Occupar^t  Crash  Protection,  since 
1986,  initial!^  on  an  optional  basis,  and 
more  recentlv  on  a  mandatory  basis. 

The  need  fir  a  family  of  Hybrid  III- 
type  dummie  s  having  considerably 


improved  biofidelity  and  anthropometry 
was  recognized  by  the  Centers  for 
Disease  Control  and  Prevention  (CDC)  in 
1987  when  it  awarded  a  contract  to 
Ohio  State  University  under  the  title 
"Development  for  Multi-sized  Hybrid  III 
Based  Dummy  Family."  At  that  time, 
the  funding  covered  only  the 
development  of  a  small  female  and  a 
large  male  dummy. 

Development  of  a  Hybrid  III  3-year- 
old  dummy  began  in  1992  when  the 
SAE  Small  Female,  Large  Male  and  Six 
Year  Old  Child  Dummies  Task  Group  ' 
identified  a  need  for  a  new  dummy 
equipped  with  sufficient 
instrumentation  capable  of  assessing  a 
child's  interaction  with  both  air  bags 
and  child  restraints.  The  task  group 
noted  that  the  dummy  should  be 
suitable  for  use  in  sitting,  kneeling  and 
standing  postures.  After  a  preliminary 
design  was  conceived  and  reviewed,  a 
prototype  dummy  was  developed  and 
made  available  to  the  task  group  in  July 
1994.  Initial  evaluation  of  the  dummy 
revealed  numerous  structural  and 
functional  problems.  Prior  to  testing  by 
NHTSA,  the  dummy  designer,  under  the 
guidance  of  the  SAE  Hybrid  III  Dummy 
Family  Task  Group,  addressed 
additional  structural  and  impact 
response  problems  revealed  through 
testing  of  the  revised  prototype 
throughout  1995,  1996,  and  early  1997. 
In  May  1997,  NHTSA  initiated  a 
thorough  test  and  evaluation  program  in 
anticipation  of  formal  rulemaking. 

The  agency  has  now  completed  its 
evaluation  of  the  H-III3C  dummy  and 
has  tentatively  concluded  that  it  is 
ready  for  incorporation  into  part  572. 
NHTSA  is  placing  in  the  docket  a 
technical  report  entitled  "Development 
and  Evaluation  of  the  Hybrid  III  3-Year- 
Dld  Child  Dummy."  That  report 
provides  the  technical  information 
supporting  this  rulemaking. 

Accordingly,  the  agency  is  proposing 
specifications  and  performance  criteria 
for  the  H-III3C  dummy.  The 
specifications  would  consist  of  the 
following  two  items: 

(1)  A  drawings  and  specifications 
package  entitled  "Parts  List  and 
Drawings  for  the  Hybrid  III  3-Year-Old 
Dummy  (October  1998)";  and 

(2)  A  user's  manual  entitled  "User's 
Manual  for  the  Hybrid  III  3-Year-Old 
Test  Dummy  [a  date  would  be  inserted 
in  the  final  rule]". 

In  order  to  allow  comment  on  the 
general  content  and  format  of  the  user's 
manual,  NHTSA  has  placed  in  the 


'  The  task  group  has  been  renamed  the  "Hybrid 
in  Dummy  Family  Task  Group".  Minutes  of  the  task 
groups  meetings  are  available  for  review  in  the 
NHTSA  docket  (Docket  no.  NHTSA98-4283). 


docket  a  copy  of  a  manual  entitled 
"Hybrid  III  3-Year-Old  Child  Dummy 
User's  Manual",  SAE  Engineering  Aid 
31  (rev.  June  25, 1998). 

The  specifications  are  intended  to 
ensure  that  the  dummies  eire  uniform  in 
their  construction  and  capable  of 
uniform  and  repeatable  response  in  the 
impact  environment.  The  agency  notes 
that  the  first  item  listed  above,  the  parts 
list  and  drawings,  will  be  available  for 
inspection  in  NHTSA's  docket.  (Since 
this  item  is  non-scaimable.  it  cannot  be 
placed  in  the  DOT  Dockets  Management 
System  (DMS).  Instead  a  statement 
indicating  where  it  may  be  viewed,  i.e., 
in  NHTSA's  docket,  will  be  placed  in 
the  DMS.)  Copies  may  also  be  obtained 
from  Reprographic  Technologies,  9000 
Virginia  Manor  Road,  Beltsville,  MD 
20705;  Telephone:  (301)  210-5600. 

As  with  other  dummies,  NHTSA  is 
proposing  impact  performance  criteria 
to  serve  as  calibration  checks,  and  to 
further  assure  the  kinematic  uniformity 
of  the  dummy  and  the  absence  of 
structural  damage  and  functional 
deficiency  from  previous  use.  The  tests 
address  head,  neck,  and  thorax  impact 
responses  and  resistance  assessments  of 
the  lumbar  spine-abdomen  area  to  torso 
flexion  motion. 

The  agency  is  proposing  generic 
specifications  for  all  of  the  dummy- 
based  sensors.  For  most  earlier 
dummies,  the  agency  specified  sensors 
by  make  and  model.  However,  NHTSA 
believes  that  approach  is  unnecessarily 
restrictive  and  limits  innovation  and 
competition. 

The  proposed  specifications  are 
essentially  generic  and  reflect 
performance  characteristics  of  the 
sensors  used  in  NHTSA's  dummy 
evaluation  series  that  are  identified  by 
make  and  model  in  the  above-referenced 
technical  report  "Development  and 
Evaluation  of  the  Hybrid  III  3-year-old 
Child  Dummy."  Specifications  for  the 
proposed  sensors  are  included  in  the 
drawing  package.  Interested  persons  are 
encouraged  to  comment  on  the 
adequacy  of  the  proposed  specifications; 
the  potential  impact  on  the  quality  of 
measurements  to  be  acquired,  including 
the  comparability  of  data  using  sensors 
manufactiu^d  by  different  companies; 
and  issues  related  to  calibration 
assurance  tests. 

NHTSA  notes  that  the  H-ni3C 
dummy  is  the  third  of  several  new 
dummies  it  is  proposing  to  add  to  part 
572.  The  agency  has  alneady  proposed 
adding  a  new,  advanced  6-year-old 
dununy  (H-m6C)  (63  FR  35170)  and  a 
fifth  percentile  small  adult  female 
dummy  (H-III5F)  (63  FR  46981).  Within 
the  next  six  weeks,  it  plans  to  propose 
adding  the  CRABI  12-month-old  child 
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dummy.  The  agency  intends  to  use 
these  dummies  in  connection  with  its 
rulemaking  for  advanced  air  bags  which 
is  currently  in  the  notice  and  comment 
stage  (63  FR  49958).  All  of  these 
dummies  could  be  speciBed  for  use  in 
a  variety  of  potential  Standard  No.  208 
tests,  including  static  out-of-position 
tests  and/or  various  dynamic  tests.  The 
child  dummies  could  also  be  speciHed 
for  use  in  Standard  No.  213  tests. 

This  notice  only  concerns  the  H-III3C 
dummy,  and  is  only  proposing  to  add 
the  dummy  to  part  572.  The  issue  of 
specifying  the  use  of  the  H-III3C 
dunrniy  as  part  of  Standard  No.  208  is 
addressed  in  the  advanced  air  bag 
rulemaking  and  may  be  addressed  in  a 
future  rulemaking  regarding  Standard 
No.  213.  However,  since  one  of  the 
primary  purposes  of  adding  the  dummy 
to  part  572  is  to  enable  it  to  be  specihed 
for  use  in  the  Federal  motor  vehicle 
safety  standards,  NHTSA  encourages 
commenters  to  address  its  suitability  for 
tests  related  to  occupant  crash 
protection,  e.g.,  those  discussed  or 
proposed  in  the  NPRM  on  advanced  air 
bags.  The  agency  also  encourages 
commenters  to  address  the  dummy's 
suitability  with  respect  to  measuring 
proposed  and  other  injury  criteria.^ 

Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  document 
was  not  reviewed  by  the  Office  of 
Management  and  Budget  under  E.O. 
12866,  "Regulatory  Planning  and 
Review."  The  rulemaking  action  has 
been  determined  not  to  be  significant 
under  the  Department's  regulatory 
policies  and  procedures. 

This  dociunent  proposes  to  amend  49 
CFR  part  572  by  adding  design  and 
performance  specifications  for  a  new, 
more  advanced  3-year  old  child  dummy 
which  the  agency  may  later  separately 
propose  for  use  in  the  Federal  motor 
vehicle  safety  standards.  If  this 
proposed  rule  becomes  final,  it  would 
directly  affect  only  those  businesses 
which  choose  to  manufacture  or  test 
with  the  diunmy.  Vehicle  manufacturers 
could  be  indirectly  affected  under  the 
advanced  air  bag  rulemaking  ciurently 


'  For  information  concerning  potential  injury 
criteria,  see  Development  of  Improved  Injury 
Criteria  for  the  Assessment  of  Advanced 
Automotive  Restraint  Systems,  June,  1998,  Docket 
No.  NHTSA98-4405-9.  (Available  on  the  NHTSA 
website  at  http://www.nhtsa.dot.gov.) 


pending  before  the  agency.  It  does  not 
impose  any  requirements  on  anyone. 

The  cost  of  an  instrumented  H-III3C 
dummy  would  be  between  $44,000  and 
$80,000,  with  an  uninstrumented  H- 
III3C  dummy  costing  approximately 
$30,000  and  instrumentation  costing 
approximately  $14,000  to  $50,000 
(depending  on  the  amount  of  data 
channels  the  user  chooses  to  collect). 

Because  the  economic  impacts  of  this 
proposal  are  so  minimal,  no  further 
regulatory  evaluation  is  necessary. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  I  hereby  certify  that  the 
proposed  amendment  would  not  have  a 
significant  economic  impact  on  a 
substemtial  number  of  small  entities. 
The  proposed  amendment  would  not 
impose  or  rescind  any  requirements  for 
anyone.  Therefore,  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  proposed 
amendment  for  the  piuposes  of  the 
National  Environmental  Policy  Act  and 
determined  that  it  would  not  have  any 
significant  impact  on  the  quahty  of  the 
human  environment. 

D.  Executive  Order  12612  (Federalism) 

The  agency  has  analyzed  this 
proposed  amendment  in  accordance 
with  the  principles  and  criteria  set  forth 
in  Executive  Order  12612.  NHTSA  has 
determined  that  the  proposed 
amendment  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

E.  Unfunded  Mandates  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  annually 
(adjusted  for  inflation  uith  base  year  of 
1995).  This  proposal  does  not  meet  the 
definition  of  a  Federal  mandate  because 
it  does  not  impose  requirements  on 
anyone.  In  addition,  annual 
expenditures  would  not  exceed  the  $100 
million  threshold. 

F.  Executive  Order  12778  (Civil  Justice 
Reform) 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 


vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

G.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (P.L.  96-511), 
there  are  no  requirements  for 
information  collection  associated  with 
this  proposed  rule. 

Request  for  Comments 

Interested  persons  are  invited  to 
submit  comments  on  this  proposal.  Two 
copies  should  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiaUty,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  two  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  by  NHTSA 
before  the  close  of  business  on  the 
comment  closing  date  indicated  above 
will  be  considered,  and  virill  be  available 
for  examination  in  the  docket  at  the 
above  address  both  before  and  after  that 
date.  To  the  extent  possible,  comments 
filed  after  the  closing  date  will  also  be 
considered.  Comments  received  too  late 
for  consideration  iii  regard  to  this  action 
wrill  be  considered  as  suggestions  for 
further  rulemaking  action.  Comments 
will  be  available  for  inspection  in  the 
docket.  NHTSA  will  continue  to  file 
relevant  information  as  it  becomes 
available  in  the  docket  aiter  the  closing 
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date,  and  recoknmends  that  interested 
persons  continue  to  examine  the  docket 
for  new  material. 

Those  persdns  desiring  to  be  notified 
upon  receipt  qf  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail.  I 

List  of  Subjects  in  49  CFR  Part  572 

Motor  vehi(  le  safety. 

In  consider)  tion  of  the  foregoing, 
NHTSA  propc  ses  to  amend  49  CFR  part 
572  as  follows: 

Part  572— Anthropomorphic  Test 

Dummies       ! 

1.  The  authority  citation  for  part  572 
would  continue  to  read  as  follows: 

Authority:  49luSC  332,  30111,  30115, 
30117;  and  30116  delegation  of  authority  at 
49  CFR  1.50. 

2.  49  CFR  Ptrt  572  would  be  amended 
by  adding  a  n^w  Subpart  P  consisting  of 
572. 140-572. i46  to  read  as  follows: 


Subpart  P— 3-year-Old  Child 

Sec. 

572.140  Incor^ration  by  reference. 

572.141  Genei  al  description. 


572.142  Head  assembly  and  test  procedure. 

572.143  Neck-headform  assembly  and  test 
procedure. 

572.144  Thorax  assembly  and  test 
procedure. 

572.145  Upper  and  lower  torso  assemblies 
and  torso  flexion  test  procedure. 

572.146  Test  Condition  and 
Instrumentation. 

Sut}part  P— 3-year-Old  Child 

§572.140    Incorporation  by  reference. 

(a)  The  following  materials  are  hereby 
incorporated  in  this  subpart  P  by 
reference: 

(1)  A  drawings  and  specifications 
package  entitled  "Parts  List  and 
Drawings  for  the  Hybrid  III  3-year-old 
dummy  (October  1998)"; 

(2)  A  user's  manual  entitled 
"Operations  and  Maintenance  Manual 
for  the  Hybrid  III  3-year-old  test  dummy 
[a  date  will  be  inserted  in  the  final 
rule]"; 

(3)  SAE  Recommended  Practice  J211, 
Rev.  Mar95  "Instrumentation  for  Impact 
Tests"; 

(4)  SAE  J1733  of  1994-12  "Sign 
Convention  for  Vehicle  Crash  Testing". 

(5)  The  Director  of  the  Federal 
Register  approved  those  materials 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  of  the  materials  may  be 
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inspected  at  NHTSA 's  Docket  Section, 
400  Seventh  Street  SW,  room  5109, 
Washington,  DC,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW,  Suite  700,  Washington,  DC. 

(b)  The  incorporated  materials  are 
available  as  follows: 

(1)  The  drawings  and  specifications 
package  referred  to  in  paragraph  (a)(1)  of 
this  section  and  the  user's  manual 
referred  to  in  paragraph  (a)(2)  of  this 
section  are  available  from  Reprographic 
Technologies,  9000  Virginia  Manor 
Road,  Behsville,  MD  20705,  (301)  419- 
5070. 

(2)  The  SAE  materials  referred  to 
paragraphs  (a)(3)  and  (a)(4)  of  this 
section  are  available  from  the  Society  of 
Automotive  Engineers,  Inc.,  400 
Commonwealth  Drive,  Warrendale,  PA 
15096. 

§  572.1 41    General  description. 

(a)  The  representative  3-year-old  is 
described  by  the  following  materials: 

(1)  Technical  drawings  and 
specifications  package  210-0000,  the 
titles  of  which  are  Usted  in  Table  A; 

(2)  Operation  and  Maintenance 
Manual  (to  be  incorporated  at  issuance 
of  final  rule); 

(b)  The  dummy  is  made  up  of  the 
component  assemblies  set  out  in  the 
following  Table  A: 


Component  assembly 


Drawing  No. 


(complete) 


Head  Assembly 
Neck  Assembly 
Upper/Lower  Tofso  Assembly 
Leg  Assembly 
Amfi  Assembly 


210-1000. 

210-2001. 

210-3000. 

21 0-5000-1  (L),-2(R). 

210-^000-1  (L),-2(R). 


(c)  Adjacent!  segments  are  joined  in  a 
manner  such  that  except  for  contacts 
existing  undei  static  conditions,  there  is 
no  contact  between  metallic  elements 
throughout  the  range  of  motion  or  under 
simulated  cra^h  impact  conditions. 

(d)  The  struttural  properties  of  the 
dummy  are  siich  that  the  dummy 
conforms  to  tljis  part  in  every  respect 
before  its  use  In  any  test  similar  to  those 
specified  in  S^ndard  Nos.  208, 
Occupant  Craih  Protection,  and  213, 
Child  Restraint  Systems. 

$  572. 1 42    Head  assembly  and  test 
procedure. 

(a)  The  hea(  assembly  for  this  test 
consists  of  th^  assembly  (drawing  210- 
1000),  the  adapter  plate  (drawing  ATD 
6259),  acceler^meter  mounting  block 
(drawing  SA-^72-S80),  mass  simulation 
of  1/2  neck  lo)  id  transducer  (drawing 


TE-1 07-001),  and  3  accelerometers 
(drawing  SA-572-S4). 

(b)  When  the  head  assembly  in 
paragraph  (a)  of  this  section  is  dropped 
from  a  height  of  376.0+/  - 1.0  mm 
(14.8+/  — 0.04  in)  in  accordance  with 
paragraph  (c)  of  this  section,  the  peak 
resultant  acceleration  at  the  location  of 
the  accelerometers  at  the  head  CO  shall 
not  be  less  than  250  g  or  more  than  280 
g.  The  resultant  acceleration  versus  time 
history  curve  shall  be  unimodal,  and  the 
oscillations  occurring  after  the  main 
pulse  shall  be  less  than  10  percent  of  the 
peak  resultant  acceleration.  The  lateral 
acceleration  shall  not  exceed  +/  - 15  g's. 

(c)  Head  test  procedure.  The  test 
procedure  for  the  head  is  as  follows: 

(1)  Soak  the  head  assembly  in  a 
controlled  environment  at  any 
temperature  between  18.9  and  25.6  "C 
(66  and  78  "F)  and  at  any  relative 


humidity  between  10  and  70  percent  for 
at  least  four  hours  prior  to  a  test. 

(2)  Prior  to  the  test,  clean  the  impact 
surface  of  the  head  skin  and  the  steel 
impact  plate  surface  with  isopropyl 
alcohol,  trichlorethane,  or  an 
equivalent.  Both  impact  surfaces  must 
be  clean  and  dry  for  testing. 

(3)  Suspend  the  head  assembly  with 
its  midsagittal  plane  in  vertical 
orientation  as  shown  in  Figure  Pi.  The 
lowest  point  on  the  forehead  is  376.0+/ 
-1.0  mm  (14.8  +/-0.04  in)  from  the 
steel  impact  surface.  The  1.57  mm 
(0.062  in.)  diameter  holes  located  on 
either  side  of  the  dummy's  head  in 
transverse  alignment  with  the  CO,  are 
used  to  ensure  that  the  head  transverse 
plane  is  level  with  respect  to  the  impact 
surface.  The  angle  between  the  lower 
surface  plane  of  the  neck  transducer 
mass  simulator  (TE-1 07-001)  and  the 
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plane  of  the  impact  surface  is  62  -f  /  - 1 
degrees. 

(4)  Drop  the  head  assembly  from  the 
specified  height  by  a  means  that  ensures 
a  smooth,  instant  release  onto  a  rigidly 
supported  flat  horizontal  steel  plate 
which  is  51  mm  (2  in)  thick  and  610 
mm  (24  in)  square.  The  impact  surface 
shall  have  a  finish  of  not  less  than  0.2 
microns  (8  micro  inches)  (RMS)  and  not 
more  than  2  microns  (80  micro  inches) 
(RMS). 

(5)  Allow  at  least  2  hours  between 
successive  tests  on  the  same  head. 

§  572.1 43    Neck-headform  assembly  and 
test  procedure. 

(a)  The  neck  and  headform  assembly 
for  the  purposes  of  this  test  consist  of 
the  neck  (drawing  210-2015),  neck 
cable  (drawing  210-2040),  lower  mount 
plate  insert  (drawing  9001373),  upper 
mount  plate  insert  (drawing  910420- 
048),  bib  simulator  (drawing  TE208- 
050),  urethfuie  washer  (drawing  210- 
2050),  neck  mounting  plate  (drawing 
TE250-021),  two  jam  nuts  (drawing 
9001336),  load-moment  transducer 
(drawing  SA-572-S19),  and  head  form 
(drawing  TE208-000). 

(b)  When  the  neck  and  headform 
assembly,  as  defined  in  paragraph  (a)  of 
this  section,  is  tested  according  to  the 
test  procedure  in  paragraph  (c)  of  this 
section,  it  shall  have  the  following 
characteristics: 

(1)  Flexion. 

(i)  Plane  D  referenced  in  Figure  P2 
shall  rotate  in  the  direction  of  preimpact 
flight  with  respect  to  the  pendulum's 
longitudinal  centerline  not  less  than  70 
degrees  and  not  more  than  82  degrees 


occurring  between  45  milliseconds  (ms) 
and  60  ms  after  time  zero. 

(ii)  The  peak  moment  measured  by 
the  neck  transducer  (drawing  SA-572- 
Sl9)  about  the  occipital  condyles  shall 
have  a  value  not  less  than  44  Nm  (32.4 
ft-lb)  and  not  more  than  56  Nm  (41.3  ft- 
Ibs)  occurring  within  the  minimum  and 
maximum  rotation  interval  and  the 
positive  moment  shall  decay  for  the  first 
time  to  10  Nm  (7.4  ft-lb)  between  60  ms 
and  80  ms. 

(2)  Extension. 

(i)  Plane  D  referenced  in  Figure  P3 
shall  rotate  in  the  direction  of  preimpact 
flight  with  respect  to  the  pendulum's 
longitudinal  centerline  not  less  than  80 
degrees  and  not  more  than  90  degrees 
occurring  between  50  ms  and  65  ms 
after  time  zero. 

(ii)  The  p>eak  negative  moment 
measured  by  the  neck  transducer 
(drawing  SA-572-S19)  about  the 
occipital  condyles  shall  have  a  value  not 
more  than  -42  Nm  (-31.0  ft-lb)  and 
not  less  than  -  53  Nm  ( -  39.1  ft-lb) 
occurring  within  the  minimum  and 
maximimi  rotation  interval  and  the 
negative  moment  shall  decay  for  the 
first  time  to  -  lONm  ( -  7.4  ft-lb) 
between  60  and  80  ms  after  time  zero. 

(3)  Time-zero  is  defined  as  the  time  of 
initial  contact  between  the  pendulum 
striker  plate  and  the  honeycomb 
material. 

(c)  Test  Procedure. 

(1)  Soak  the  neck  assembly  in  a 
controlled  environment  at  any 
temperature  between  20.6  and  22.2  *C 
(69  and  72  "F)  and  at  any  relative 
humidity  between  10  and  70  percent  for 
at  least  four  hours  prior  to  a  test. 
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(2)  Torque  the  jam  nut  (drawing 
9001336)  on  the  neck  cable  (drawing 
210-2040)  to  0.2  Nm  to  0.35Nm  (2  in- 
Ib  to  3  in-lb). 

(3)  Mount  the  neck-headform 
assembly,  defined  in  paragraph  (a)  of 
this  section,  on  the  pendulum  so  the 
midsagittal  plane  of  the  headform  is 
vertical  and  coincides  with  the  plane  of 
motion  of  the  pendulum  as  shown  in 
Figure  P2  for  flexion  and  Figure  P3  for 
extension  tests. 

(i)  The  moment  and  rotation  data 
channels  are  defined  to  be  zero  when 
the  longitudinal  centerline  of  the  neck 
and  pendulum  are  parallel. 

(ii)  The  test  shall  be  conducted 
without  inducing  any  torsion  type 
twisting  of  the  neck. 

(4)  Release  the  pendulum  and  allow  it 
to  fall  freely  to  achieve  an  impact 
velocity  of  5.50+/  -  0.10  m/s  (18.05  + 
0.40  ft/s)  for  flexion  and  3.65  +/-0.1  m/ 
s  (11.98+/  -  0.40  ft/s)  for  extension  tests, 
measured  at  the  center  of  the  pendulum 
accelerometer  at  the  instant  of  contact 
with  the  honeycomb. 

(i)  Time-zero  is  defined  as  the  time  of 
initial  contact  between  the  pendulum 
striker  plate  and  the  honeycomb 
material.  The  pendulum  accelerometer 
data  channel  shall  be  at  the  zero  level 
at  this  time. 

(ii)  Stop  the  pendulum  from  the 
initial  velocity  with  an  acceleration  vs. 
time  pulse  which  meets  the  velocity 
change  as  specified  below.  Integrate  the 
pendulum  acceleration  data  channel  to 
obtain  the  velocity  vs.  time  curve  as 
indicated  in  Table  B: 


Time 

Flexion 

Time 

Extension 

ms 

m/s 

ft/s 

ms 

nr\/s 

ft/s 

Pendulum  Pulse 

io 

2.0-2.7 
3.0-4.0 
4.0-5.1 

6.6-8.9 

9.ft-13.1 

13.1-16.7 

6 

10 
14 

1.0-1.4 
1.9-2.5 
2.8-3.5 

3.3-4.6 

6.2-82 

9.2-1 1 .5 

§  572.144    Thorax  assembly  and  test 
procedure. 

(a)  Thorax  assembly.  The  thorax 
consists  of  the  part  of  the  torso  assembly 
shown  in  drawing  210-3000. 

(b)  When  the  thorax  of  a  completely 
assembled  diunmy  (drawing  210-0000) 
is  impacted  by  a  test  probe  conforming 
to  §  572.146(a)  at  6.0  +/  -  0.1  m/s  (19.7 
+/  -  0.3  ft/s)  according  to  the  test 
procedure  in  paragraph  (c)  of  this 
section, 

(1)  Meiximum  sternum  displacement 
relative  to  the  spine,  measured  with  the 


chest  deflection  transducer  (SA-572- 
S50),  shall  not  be  less  than  32mm  (1.3 
in)  and  not  more  than  38mm  (1.5in). 
During  this  displacement  interval,  the 
peak  force,  measured  by  the  probe- 
moxmted  accelerometer  in  accordance 
with  paragraph  §  572.146(a),  shall  not  be 
less  than  0.6  kN  (135  lb)  and  not  more 
than  0.8  kN  (180  lb). 

(2)  The  internal  hysteresis  of  the 
ribcage  in  each  impact,  as  determined 
from  the  force  vs  deflection  curve,  shall 
be  not  less  than  65  percent  and  not  more 
than  85  percent. 


(c)  Test  procedure. 

(1)  Soak  the  dummy  in  a  controlled 
environment  at  any  temperature 
between  20.6  and  22.2  "C  (69  and  72  "F) 
and  at  any  relative  humidity  between  10 
and  70  percent  for  at  least  four  hours 
prior  to  a  test. 

(2)  Seat  and  orient  the  dummy,  that 
wears  light-weight-cotton  stretch  short- 
sleeve  shirt  and  above-the-knee  pants, 
on  a  seating  surface  without  back 
support  as  shown  in  Figure  P4,  with  the 
lower  limbs  extended  horizontally  and 
forward,  the  upper  arms  parallel  to  the 
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torso  and  the  lo'  vet  arms  extended 
horizontally  anq  forward  all  parallel  to 
the  midsagittal  (lane.  The  midsagittal 
plane  is  vertical]  within  +/  - 1  degree 
and  the  posteric^  surface  of  the  upper 
spine  box  is  ahg^ed  at  90+/  - 1  degrees 
from  the  horizoatal. 

(3)  Establish  the  impact  point  at  the 
chest  midsagitta}  plane  so  that  the 
impact  point  of  the  longitudinal 
centerline  of  th^  probe  coincides  with 
the  dummy's  mildsagittal  plane  and  is 
centered  on  the  center  of  No.  2  rib 
within  +/  -  2.5nim  and  0.5  degrees  of  a 
horizontal  plana. 

(4)  Impact  thejthorax  with  the  test 
probe  so  that  at  the  moment  of  contact 
the  probe's  longitudinal  center  line  falls 
within  2  degrees  of  a  horizontal  line  in 
the  dummy's  midsagittal  plane. 

(5)  Guide  the  lest  probe  during  impact 
so  that  there  is  rip  signiflcant  lateral, 
vertical  or  rotatibnal  movement. 

(6)  Allow  at  least  30  minutes  between 
successive  tests. 

S  572.145  Upparand  lower  torso 
asswnbllos  and  torso  flexion  test 
procedure. 

(a)  Upper/lower  torso  (drawing  210- 
3000)  and  upper  leg  assembly  (drawings 
210-5 100-1  (left)  and  -2(right)).  The  test 
objective  is  to  determine  the  resistance 
of  the  liunbar  sp^e  and  abdomen  of  a 
fully  assembled  dummy  (drawing  210- 
0000)  to  flexion  ^culation  between 
upper  and  lowei^  halves  of  the  torso 
assembly. 

(b)  When  the  tipper  half  of  the  torso 
assembly  of  a  sefted  diunmy  is 
subjected  to  a  fojce  continuously 
applied  at  the  ocjcipital  condyle  level 
through  the  rigidly  attached  adaptor 
bracket  as  shown  in  Figiu«  P5  according 
to  the  test  proceaure  set  out  in 
paragraph  (c)  of  this  section,  the  lumbar 
spine-abdomen  tssembly  shall: 

(1)  Flex  by  an  ^ount  that  permits  the 
upper  half  of  thej  torso  as  measured  at 
the  posterior  surface  of  the  spine 
accelerometer  box  (drawing  210-8020) 
to  rotate  in  midsagittal  plane  45  degrees 
with  respect  to  tie  vertical,  at  which 
time  the  force  le? el  is  not  less  than  130 
N  (28.8  lb)  and  niot  more  than  180  N 
(41.2  lb),  and      : 

(2)  Upon  removal  of  the  force,  the 
upper  torso  assembly  returns  to  within 
10  degrees  of  its  initial  position. 

(c)  Test  procedure.  The  procediare  for 
the  upper/lower  torso  flexion  stif&iess 
test  is  as  follows] 

(1)  Soak  the  diimmy  in  a  controlled 
environment  at  stny  temperature 
between  20.6°  anjd  22"  C  (69  and  72°  F) 
and  at  any  relatii|e  hiunidity  between  10 
and  70  percent  fdr  at  least  4  hours  prior 
to  a  test.  { 

(2)  Assemble  t  le  complete  dummy 
(with  or  without  the  lower  legs)  and 


position  at  the  fixture  in  a  seated 
posture  as  shown  in  Figure  P5. 

(i)  Secxu«  the  pelvis  to  the  fixtiu* 
where  the  lumbar  load  transducer  or  its 
structiu'al  replacement  bolts  to  the 
pelvis  weldment  (drawing  219-4510) 
with  a  rigid  bracket  as  shown  in  Figure 
P5. 

(ii)  Tighten  the  mountings  so  that  the 
pelvis-lumbar  joining  surface  is 
horizontal  within  +/  - 1  deg  and  the 
dummy  as  seated  is  in  contact  with  the 
test  surface. 

(3)  Install  a  low  weight  rigid  loading 
adapter  bracket  (not  to  exceed  0.75  kg 
(1.65  lb))  to  the  posterior  surface  of  the 
upper  spine  box  as  shown  in  Figure  P5. 
The  loading  bracket  is  designed  such 
that  the  point  of  load  application 
coincides  with  the  level  of  the  occipital 
condyle  and  also  provides  means  for 
measuring  the  rotation  of  the  upper 
torso. 

(4)  Point  the  upper  arms  vertically 
downward  and  the  lower  arms  forward. 

(5)  Inspect  and  adjust,  if  necessary, 
the  seating  of  the  abdominal  insert 
within  the  pelvis  cavity. 

(6)  The  initial  orientation  of  the  angle 
reference  plane  of  the  seated, 
unsupported  dummy  shall  not  exceed 
15  degrees  of  flexion  as  shown  in  Figure 
P5.  The  angle  reference  plane  is  defined 
by  the  transverse  plane  of  the  posterior 
surface  of  the  upper  thoracic 
instrumentation  cavity  makes  with 
respect  to  the  vertical  as  shown  in 
Figure  P5. 

(7)  Apply  a  forward  force  in  the 
midsagittal  plane  through  the  adaptor 
bracket  as  shown  in  Fig\u«  P5  at  any 
upper  torso  flexion  rate  between  0.5  and 
1.5  degrees  per  second,  until  the  angle 
reference  plane  reaches  45  degrees  of 
flexion  with  the  applied  force  at  62 
degrees  to  65  degrees  from  horizontal. 

(8)  Continue  to  apply  a  force 
sufficient  to  maintain  45  degrees  of 
flexion  for  10  seconds,  and  record  the 
highest  applied  force  during  the  10 
seconds  period. 

(9)  Release  all  force  as  rapidly  as 
possible,  and  measure  the  return  angle 
with  respect  to  the  initial  angle 
reference  plane  as  defined  in  paragraph 
(c)(7)  of  this  section  3  minutes  after  the 
release. 

§  572.1 46    Test  conditions  and 
instrumentation 

(a)  The  test  probe  used  for  thoracic 
impact  tests  is  a  50.8  mm  (2  in)  diameter 
cylinder  that  weighs  1.7+/ -.02  kg  (3.75 
lb)  including  instrumentation.  Its 
impacting  end  has  a  flat  right  angle  face 
that  is  rigid  and  has  an  edge  radius  of 
12.7  mm  (0.5  in).  The  test  probe  has  an 
accelerometer  mounted  on  the  end 
opposite  frx)m  impact  with  its  sensitive 


axis  CO- linear  to  the  longitudinal 
centerline  of  the  cylinder. 

(b)  Head  accelerometers  have  the 
dimensions,  response  characteristics, 
and  sensitive  mass  locations  specified 
in  drawing  SA-572-S4  and  are  mounted 
in  the  head  as  shown  in  drawing  210- 
0000. 

(c)  The  neck  force-moment  transducer 
has  the  dimensions,  response 
characteristics,  and  sensitive  axis 
locations  specified  in  drawing  SA-572- 
S19  and  is  mounted  for  testing  as  showrn 
in  the  head-neck  assembly  consisting  of 
drawing  210-O000. 

(d)  The  shoulder  force  transducers 
have  the  dimensions  and  response 
characteristics  specified  in  drawing  SA- 
572-S21  and  are  allowed  to  be  mounted 
as  an  option  in  the  torso  assembly  as 
shovm  210-0000. 

(e)  The  thorax  accelerometers  have 
the  dimensions,  response 
characteristics,  and  sensitive  mass 
locations  specified  in  drawring  SA-57^ 
S4  and  are  mounted  in  the  torso         > — ^ 
assembly  in  triaxial  configuration  at  the 
T4  location,  and  as  options  at  Tl,  and 
T12,  and  in  uniaxial  configuration  on 
the  sternum  at  the  midpoint  level  of  ribs 
1  and  3  and  on  the  spine  coinciding 
with  the  midpoint  level  of  #3  rib  as 
shown  in  drawing  210-0000. 

(f)  The  chest  deflection  potentiometer 
has  the  dimensions  and  response 
characteristics  specified  in  drawing  SA- 
572-50  and  is  mounted  in  the  torso 
assembly  as  shown  drawing  210-0000. 

(g)  The  lumbar  spine  force/moment 
transducer  has  the  dimensions  and 
response  characteristics  specified  in 
drawing  SA-572-S20  and  is  allowed  to 
be  mounted  as  an  option  in  the  torso 
assembly  as  showm  drawing  210-0000. 

(h)  The  pubic  force  transducer  has  the 
dimensions  and  response  characteristics 
specified  in  drawing  SA-572-S18  and  is 
allowed  to  be  mounted  as  an  option  in 
the  torso  assembly  as  shown  210-0000. 

(i)  The  acetabulum  force  transducers 
have  the  dimensions  and  response 
characteristics  specified  in  drawing  SA- 
572-S22  and  are  allowed  to  be  mounted 
as  options  in  the  torso  assembly  as 
showm  210-0000. 

(j)  The  anterior-superior  iliac  spine 
transducers  have  the  dimensions  and 
response  characteristics  specified  in 
drawing  SA-572-S17  and  are  allowed  to 
be  mounted  as  options  in  the  torso 
assembly  as  shown  drawing  210-0000. 

(k)  The  pelvis  accelerometers  have  the 
dimensions,  response  characteristics, 
and  sensitive  mass  locations  specified 
in  drawing  SA-572-S4  and  are  mounted 
within  the  pelvis  in  triaxial 
configuration  as  shown  drawing  210- 
0000. 
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(1)  The  outputs  of  acceleration  and 
force-sensing  devices  installed  in  the 
dummy  and  in  the  test  apparatus 
speciSed  by  this  part  are  recorded  in 
individual  data  channels  that  conform 
to  the  requirements  of  SAE 
Recommended  Practice  J211,  Mar95 
"Instrumentation  for  Impact  Tests," 
with  channel  classes  as  follows: 

(1)  Head  acceleration — Class  1000 

(2)Neck 

(i)  force — Class  1000 

(ii)  moments — Class  600 

(iii)  pendulum  acceleration — Class 
180 

(3)  Thorax: 

(i)  rib/stemimi  acceleration — Class 
1000 


(ii)  spine  and  pendulum 
accelerations — Class  180 

(iii)  Thorax  deflection — Class  600 

(4)  Lumbar:  Forces  and  moments — 
Class  1000 

(5)  Pelvis:  accelerations,  forces  and 
moments — Class  1000. 

(m)  Coordinate  signs  for 
instrumentation  polarity  conform  to  the 
Sign  Convention  For  Vehicle  Crash 
Testing,  Surface  Vehicle  Information 
Report,  SAE  J1733,  1994-12. 

(n)  The  mountings  for  sensing  devices 
shall  have  no  resonance  frequency 
within  range  of  3  times  the  frequency 
range  of  the  applicable  channel  class. 

(o)  Limb  joints  shall  be  set  at  Ig, 
barely  restraining  the  weight  of  the  limb 


when  it  is  extended  horizontally.  The 
force  required  to  move  a  limb  segment 
shall  not  exceed  2  g  throughout  the 
range  of  limb  motion. 

(p)  Performance  tests  of  the  same 
component,  segment,  assembly,  or  fully 
assembled  dummy  shall  be  separated  in 
time  by  a  period  of  not  less  than  30 
minutes  unless  otherwise  noted. 

(q)  Surfaces  of  dummy  components 
are  not  painted  except  as  specified  in 
this  part  or  in  drawings  subtended  by 
this  part. 

BILUNC  CODE  4910-5»-P 


Figure  P 1 
HEAD  DROP  TEST  SET-UP  SPECIFICATIONS 


HEAD  ASSEMBLY  (21(^1000  REF) 


1/2  NECK  LOAD 
MASS  SIMULATOR 
(TE107-001) 


PLANE  "IT 


v/yy/y/y/y//yy//////y/y/ 


4392 


Federal  Register /Vol.  64,  No.  18 /Thursday,  January  28,  1999 /Proposed  Rules 


Figure  P  2 
NECK  FLEXION  TEST  SET-UP  SPECmCATIONS 


ACCELEROMBTER 


DIRECTION  OF 
PENDULUM 

FUQirr 


NECK  (210.2013 


STRIKER  FIAIE 

76Jxl52.4x9J 

(3a6x3/l) 


PENDULUM 
9tEFFI022, 

SUBPART  ^) 


NECK  MOUNHNO  PLATE 

jriB23wan    

BIB  SIMULATOR  CIE20mtfO) 


LOAD  CELL  (aAS72.S19) 
PLANE  "D" 
HEAI»^RM  CrB2O»-O00) 


NOTE:  MOUNT  NECK  AT  LBAIXNO  EDCS  OT  PENDULUM  TO 
AVtMD  INTERFERENCE  WITH  HBADRMtM  MOTION. 
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Figure  P3 
NECK  EXTENSION  TEST  SET-UP  SPECIHCATIONS 


AOOBLEBXyUECTEk 


IHRECnONOT 

PENDULUM 
FLIGHT 


NECK  (210-201S  KEF) 


SUtlKER  PLATE 

7&2xl52.4z9J 

(3x6x3/1) 


—PENDULUM 
(REPFI022. 
SUBPART  E) 

NECK  MOUNTINO  PLATE 
CrE2S(MDl) 

BIB  SIMULAT»(TE208-0S0) 


LOAD  CELL  (SAS72^19) 
PLANE  "D" 

HEAIM>ORM  CrE20C-000) 


NOTE:  MOUNT  NECK  AT  LEADING  ED(X  OF  PENDULUM  TO  AVOID 
INTERFERENCE  WITH  HEADPORM  MOTION. 
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Issued  on:  January  22, 1999. 

L.  Robert  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards. 

[FR  Doc.  99-1939  Filed  1-27-99;  8:45  am] 
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DEPARTMENT  QF  AGRICULTURE 

Forest  Service 

Intergovernmental  Advisory 
Committee  SutJicommittee  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  af  meeting. 

SUMMARY:  The  Intergovernmental 
Advisory  Comn^ittee  will  meet  on 
February  4, 1996,  at  the  DoubleTree 
Hotel,  Jantzen  Heach,  909  N.  Hayden 
Island  Drive,  Portland.  Oregon  97217. 
The  purpose  of  the  meeting  is  to 
continue  discussions  on  the 
implementation!  of  the  Northwest  Forest 
Flan.  The  meeting  will  begin  at  9:15 
a.m.  and  continue  until  3:00  p.m. 
Agenda  items  tq  be  discussed  include, 
but  are  not  liraitied  to:  information 
sharing  on  the  state  salmon  plans  and 
the  Clean  Waterl  Act  and  Safe  Water 
Drinking  Act;  cdntinued  discussion  on 
integrating  the  fprest  plan  into  the 
management  laiidscape;  and  progress 
reports  on  effectiveness  monitoring  and 
information  issiies.  The  LAC  meeting 
will  be  open  to  the  public  and  is  fully 
accessible  for  people  with  disabiUties. 
Interpreters  are  Available  upon  request 
in  advance.  Written  comments  may  be 
submitted  for  thfe  record  at  the  meeting. 
Time  will  also  be  scheduled  for  oral 
public  comments.  Interested  persons  are 
encouraged  to  attend. 

FOR  FURTHER  INF^MMATION  CONTACT: 

Questions  regarding  this  meeting  may 
be  directed  to  Dpn  Knowles,  Executive 
Director,  Regional  Ecosystem  Office,  333 
SW  1st  Avenue,  P.O.  Box  3623, 
Portland,  OR  97208  (Phone:  503-808- 
2180). 

Dated:  January  Jl.  1999. 
Donald  R.  Knowlas, 
Designated  Feden  I  Official. 
[PR  Doc.  99-1995  Filed  1-27-99:  8:45  am] 
BM.UNQ  CODE  341»-1l-« 


BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

DATE  AND  TIME:  February  4, 1999;  8:00 
a.m. 

P1>CE:  The  Omni  Coloimade  Hotel, 
Conference  Room,  80  Aragon  Avenue, 
Miami  (Coral  Gables),  Florida  33134. 
CLOSED  MEETING:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBG) 
will  meet  in  closed  session  to  review 
and  discuss  a  number  of  issues  relating 
to  U.S.  Government-funded  non- 
military  international  broadcasting. 
They  will  address  internal  procedural, 
budgetary,  and  personnel  issues,  as  well 
as  sensitive  foreign  policy  issues 
relating  to  potential  options  in  the  U.S. 
international  broadcasting  field  such  as 
those  relating  to  Cuba.  This  meeting  is 
closed  because  if  open  it  likely  would 
either  disclose  matters  that  would  be 
properly  classified  to  be  kept  secret  in 
the  interest  of  foreign  policy  under  the 
appropriate  executive  order  (5  U.S.C. 
552b.  (c)(1))  or  would  disclose 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b.  (c)(9)(B)) 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
and  organizational  issues  of  the  BBG  or 
the  International  Broadcasting  Bureau. 
(5  U.S.C.  552b.  (c)(2)  and  (6)). 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Persons  interested  in  obtaining  more 
information  should  contact  Brenda 
Hardnett  or  John  Lindburg  at  (202)  401- 
3736. 

Dated:  January  26, 1999. 
John  A.  Lindburg, 
Legal  Counsel. 
(PR  Doc.  99-2223  Filed  1-26-99;  3:55  pmj 

BILUNQ  CODE  8230-01-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Regulations  and  Procedures  Technical 
Advisory  Committee;  Notice  of 
Partially  Closed  Meeting 

The  Regulations  and  Procedures 
Technical  Advisory  Committee  (RPTAC) 
will  meet  March  2,  1999,  9:00  a.m.. 
Room  3884,  in  the  Herbert  C.  Hoover 
Building,  14th  Street  between 


Constitution  and  Pennsylvania 
Avenues.  N.W.,  Washington,  D.C.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  on  implementation  of 
the  Export  Administration  Regulations 
(EAR)  and  provides  for  continuing 
review  to  update  the  EAR  as  needed. 

Agenda 

Open  Session 

1.  Opening  remarks  by  the 
Chairperson. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Update  on  policies  under  review. 

4.  Update  on  encryption  regulations. 

5.  Discussion  on  High  Performance 
Computer  interim  regulation. 

6.  Report  on  licensing  imder  India/ 
Pakistan  sanctions. 

7.  Report  on  pending  Wassenaar 
Arrangement  regulation. 

8.  Discussion  on  proposal  to  revise 
definition  of  Exporter  of  Record. 

9.  Election  of  new  Chairperson. 

Closed  Session 

10.  Ehscussion  of  matters  properly 
classified  under  Executive  (Drder  12958, 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

A  limited  number  of  seats  will  be 
available  for  the  open  session. 
Reservations  are  not  required.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
the  distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  prior  to  the  meeting  to  the 
following  address:  Ms.  Lee  Ann 
Carpenter.  BXA  MS:3886C,  15th  St.  & 
Pennsylvania  Ave.,  N.W.,  U.S. 
Department  of  Commerce.  Washington. 
D.C.  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  12. 
1999,  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittees  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552b{c)(l)  shall  be 
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exempt  from  the  provisions  relating  to 
public  meetings  found  in  section 
10(a)(1)  and  10(a)(3)  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility.  Room  6020,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  For  more  information,  call  Lee  Ann 
Carpenter  at  (202)  %82-2583. 

Dated:  January  22, 1999. 
Lee  Ann  Carpenter, 
Committee  Liaison  Officer. 
(PR  Doc.  99-2004  Filed  1-27-99;  8:45  am] 
BILUNQ  COOE  351»-3»-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[Docket  No.  980930252-9012-02] 

Special  American  Business  Internship 
Training  Program  (SABIT) 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  extension  of  funding 
availability  for  grants  under  the  Special 
American  Business  Internship  Training 
Program  (SABIT). 

summary:  This  Notice  supplements  the 
Federal  Register  Notice  of  November  6, 
1998  (63  FR  59938-59941)  announcing 
the  availability  of  funds  for  the  Special 
American  Business  Internship  Training 
Program  (SABIT),  for  training  business 
executives  (also  referred  to  as  "interns") 
from  the  Newly  Independent  States  of 
the  Former  Soviet  Union.  All 
information  in  the  previous 
announcement  remains  current,  except 
for  the  changes  to  the  closing  date. 

DATES:  This  Notice  extends  the  closing 
date  of  the  referenced  Federal  Register 
Notice  for  two  months  to  5  p.m.  March 
31, 1999.  All  awards  are  expected  to  be 
made  prior  to  June  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Liesel  Duhon,  Director,  Special 
American  Business  Internship  Training 
Program,  International  Trade 
Adininistration,  U.S.  Department  of 
Commerce,  phone — (202)  482-0073, 
facsimile — (202)  482-2443.  These  are 
not  toll  free  numbers. 

Dated:  January  21, 1999. 
Liesel  Duhon, 
Director,  SABIT  Program. 
(PR  Doc.  99-2023  Filed  1-27-99;  8:45  am) 
BILLING  COOE  3S10-HE-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free  Trade  Agreement 
(NAFTA),  Article  1904  Binational  Panel 
Reviews:  Notice  of  Termination  of 
Panel  Review 

AGENCY:  NAFTA  Secretariat,  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  Termination  of  the 
Panel  Review  of  the  final  antidumping 
duty  determination  made  by  the 
International  Trade  Administration  in 
the  administrative  review,  respecting 
Circular  Welded  Non-Alloy  Steel  Pipe 
and  Tube  From  Mexico  (Secretariat  File 
No.  USA-97-1904-06). 

SUMMARY:  Pursuant  to  the  Notice  of 
Consent  Motion  to  Terminate  the  Panel 
Review  by  the  Investigating  Authority, 
the  panel  review  is  terminated  as  of 
January  13, 1999.  Complaints  were  filed 
pursuant  to  Rule  39,  Notices  of 
Appearance  were  filed  pursuant  to  Rule 
40  and  a  panel  has  been  appointed.  All 
"participants"  in  this  review  as  defined 
in  Rule  3  of  the  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Review 
have  consented  to  the  motion  for 
termination.  Pursuant  to  Rule  71(2)  of 
the  Rules  of  Procedure  for  Article  1904 
Binational  Panel  Review,  this  panel 
review  is  terminated. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  D.C.  20230,  (202)  482- 
5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1 , 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23,  1994 


(59  FR  8686).  The  panel  review  in  this 
matter  was  requested  and  terminated 
pursuant  to  these  Rules. 

Dated:  January  21, 1999. 
James  R.  Holbein, 

United  States  Secretary,  NAFTA  Secretariat. 
fPR  Doc.  99-2053  Filed  1-27-99;  8:45  am| 

BILLING  COOE  M1(M3T-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

United  States-Canada  Free-Trade 
Agreement,  Article  1904  Binational 
Panel  Reviews;  Notice  of  Decision  of 
Panel 

AGENCY:  North  American  Free-Trade 

Agreement  (NAFTA)  Secretariat,  United 

States  Section.  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  E>ecision  of  Binational 

Panel. 

SUMMARY:  By  an  opinion  dated  January 
20,  1999,  the  Binational  Panel  reviewing 
the  final  affirmative  redetermination 
made  by  the  International  Trade 
Administration  (ITA)  respecting  Certain 
Corrosion-Resistant  Carbon  Steel 
Products  from  Canada  (Secretariat  File 
No.  USA-97-1904-03)  remanded  the 
September  4,  1998  redetermination  to 
the  ITA  for  further  action.  A  copy  of  the 
complete  panel  decision  is  available 
from  the  NAFTA  Secretariat. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061. 14th  and  Constitution  Avenue, 
Washington,  D.C.  20230,  (202)  482- 
5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  with 
review  by  independent  binational 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  countervailing  duty  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1989,  the  Government  of  the  United 
States  and  the  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1 904  Binational  Panel  Reviews 
("Rules").  The  Rules  were  published  in 
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the  Federal  Register  on  December  30, 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Procediue  fir  Article  1904  Binational 
Panel  Reviews|,  published  in  the  Federal 
Register  on  December  27, 1989  (54  FR 
53165).  A  con^hdated  version  of  the 
amended  Rule^  was  published  in  the 
Federal  Register  on  June  15, 1992  (57 
FR  26698).  The  Rules  were  further 
amended  and  published  in  the  Federal 
Register  on  Fet)ruary  8, 1994  (59  FR 
5892).  The  pai^el  review  in  this  matter 
was  conducted  in  accordance  with  the 
Rules,  as  amended. 

Panel  Decisiipn:  On  September  4, 
1998,  the  Intertiational  Trade 
Administration  issued  its  Final  Remand 
Determination  in  response  to  the  Panel 
Decision. 

Stelco  filed  ^omments  objecting  to 
this  Determination  on  September  28, 
1998,  and  requested  the  Panel  to  review 
the  Department's  Final  Remand 
Determination, 

On  Novembir  18, 1998.  the  Panel 
issued  an  order  extending  the  date  for 
issuance  of  tha  decision  until  January 
18,  1999  and  tl^en  to  January  20, 1999. 
The  Panel  decision  issued  on  January 
20,  1999,  remanded  this  matter  to  the 
Department  of  Commerce  with  the 
following  instructions: 

1.  That  the  department  reconsider  the 
costs  associated  with  Baycoat's  painting 
services  to  Stelco  in  a  manner  not 
inconsistent  with  the  opinion. 

2.  That  the  Department  will  return  a 
determination  pn  remand  within  60 
days  of  the  isstiance  of  the  Order  (by 
March  22, 199«). 

Dated:  January^  21. 1999. 
James  R.  Holbeia, 

United  States  Secretary,  NAFTA  Secretariat. 
[FR  Doc.  99-205^  Filed  1-27-99;  8:45  am] 

BHJJNQ  COOC  3S1oioT-P 


DEPvARTMENTJ  OF  COMMERCE 

International  trade  Administration 

North  Amei1ca|fi  Free  Trade  Agreement, 
Article  1904  Bkiational  Panel  Reviews: 
Notice  of  Completion  of  Panel  Review 


American  Free  Trade 

Secretariat,  United 
International  Trade 
,  Department  of 


AGENCY:  North 
Agreement,  N/^FTA 
States  Section 
Administratioi , 
Commerce. 

ACTION:  Notice  of  Completion  of  Panel 
Review  of  the  final  affirmative 
antidumping  determination  made  by  the 
U.S.  Intematiohal  Trade 
Administratioil,  in  the  matter  of  Gray 
Portland  Ceme  [it  and  Clinker  from 


Mexico,  Secretariat  File  No.  USA-97- 
1904-02. 

SUMMARY:  Pursuant  to  the  Order  of  the 
Binational  Panel  dated  December  4, 
1998,  affirming  the  final  determination 
described  above  was  completed  on 
January  18,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  D.C.  20230,  (202)  482- 
5438. 

SUPPLEMENTARY  INFORMATION:  On 
December  4, 1998,  the  Binational  Panel 
issued  an  order  which  affirmed  the  final 
affirmative  antidumping  duty 
determination  of  the  United  States 
International  Trade  Administration 
("ITA")  concerning  Gray  Portland 
Cement  and  Clinker  from  Mexico.  The 
Secretariat  was  instructed  to  issue  a 
Notice  of  Completion  of  Panel  Review 
on  the  31st  day  following  the  issuance 
of  the  Notice  of  Final  Panel  Action,  if 
no  Request  for  an  Extraordinary 
Challenge  was  filed.  No  such  request 
was  filed.  Therefore,  on  the  basis  of  the 
Panel  Order  and  Rule  80  of  the  Article 
1 904  Panel  Rules,  the  Panel  Review  was 
completed  and  the  panelists  discharged 
from  their  duties  effective  January  18, 
1999. 

Dated:  January  21, 1999. 
James  R.  Holbein, 

United  States  Secretary,  NAFTA  Secretariat. 
IFR  Doc.  99-2051  Filed  1-27-99;  8:45  am] 

BILUNQ  COOC  3S10-QT-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Multi-Agency  Business  Development 
Infrastructure  Mission  to  China  and 
Hong  Kong,  and  Business 
Development  Mission  to  Korea; 
Correction 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Correction  to  64  FR  Notice. 

This  notice  is  to  provide  updated  and 
corrected  information  for  64  FR  477-479 
which  appeared  in  the  Federal  Register 
on  January  5, 1999.  The  notice 
announced  the  Multi-Agency  Business 
Development  Mission  to  China  and 
Hong  Kong  and  the  Business 
Development  Mission  to  Korea.  The 
corrected  information  is  as  follows: 
Change  of  Title: 

Multi-Agency  Business  Development 
Mission  to  China  and  the  Business 
Development  Mission  to  Korea 
Change  of  Dates  for  the  Trade  Missions; 


Korea:  March  25-27 — Seoul 
China:  March  28-April  1 — Beijing, 
Shanghai  and  Guangzhou 

Application  Deadline:  The  new 
deadline  for  applications  is  February  5, 
1999. 

Dated:  January  22, 1999. 
Lucie  Naphin, 

Director,  Office  of  Business  Liaison. 
(FR  Doc.  99-2021  Filed  1-27-99;  8:45  am] 

BU.UNG  CODE  3S10-2S-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  012299A] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Coimcil's  (Council) 
Salmon  Technical  Team  (STT)  will  hold 
a  work  session  which  is  open  to  the 
public. 

DATES:  The  meeting  will  begin  at  10:00 
a.m.  on  Tuesday,  February  16, 1999  and 
continue  from  approximately  8:00  a.m. 
to  5:00  p.m.  each  day  through  Friday, 
February  19,  1999. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Council  office  in  Portland,  OR. 
Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Coon,  Salmon  Management 
Coordinator;  telephone:  (503)  326-6352. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting,  which  is 
primarily  a  work  session  of  the  STT,  is 
to  draft  the  stock  status  report, 
"Preseason  Report  1:  Stock  Abundance 
Analysis  for  1998  Ocean  Salmon 
Fisheries".  The  final  report  will  be 
distributed  to  the  pubUc  and  reviewed 
by  the  Council  at  its  March  1999 
meeting  in  Portland,  OR. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
group  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice. 
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Special  Acconunodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Mr. 
John  Rhoton  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  January  22, 1999. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-2048  Filed  1-27-99;  8:45  am] 

BILLING  CODE  3510-22-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Ballistic  Missile  Defense  Advisory 
Committee 

action:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Ballistic  Missile  Defense 
(BMD)  Advisory  Committee  will  meet  in 
closed  session  in  Colorado  Springs, 
Colorado,  on  18-19  February  1999. 

The  mission  of  the  BMD  Advisory 
Committee  is  to  advise  the  Secretary  of 
Defense  and  Deputy  Secretary  of 
Defense,  through  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology), 
on  all  matters  relating  to  BMD 
acquisition,  system  development,  and 
technology. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  by  5 
U.S.C,  Appendix  II,  it  is  hereby 
determined  that  this  BMD  Advisory 
Committee  meeting  concerns  matters 
listed  in  5  U.S.C,  552b(c)(l),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  pubUc. 

Dated:  January  25, 1999. 
Linda  M.  Bynum, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

|FR  Doc.  99-2007  Filed  1-27-99;  8:45  am] 

BILLINO  CODE  S00O-04-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  (EA)  for 
the  Disposal  and  Reuse  of  Excess 
Facilities  at  Fort  Hunter  Liggett, 
California 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Department  of  the  Army 
will  prepare  an  EA  for  the  disposal  and 


reuse  of  excess  facilities  at  Fort  Hunter 
Liggett,  California. 

The  proposed  action  is  to  implement 
the  recommendation  of  the  1995 
Defense  Base  Closure  and  Realignment 
(BRAC)  Commission  under  Public  law 
101-510  (as  amended),  the  Defense  Base 
Closure  and  Realignment  Act  of  1990, 
for  Fort  Hunter  Liggett,  California.  The 
EA  vdll  address  the  direct  and  indirect 
environmental  and  socioeconomic 
effects  associated  with  implementing 
the  Commission's  recommendation  to 
retain  minimum  essential  facilities  and 
training  area  as  an  enclave  to  support 
the  Reserve  Components.  Specifically, 
the  EA  will  examine  the  effects 
associated  with  the  disposal  and  reuse 
of  approximately  139  acres,  63 
buildings;  and  86  family  housing  units 
at  Fort  Hunter  Liggett,  California. 
ADDRESSES:  Questions  should  be 
directed  to  Dr.  Neil  Robinson,  U.S. 
Army  Engineer  District,  Mobile  (ATTN: 
CESAM-P-E),  P.O.  Box  2288,  109  St. 
Joseph  Street,  Mobile,  Alabama  36602. 
SUPPLEMENTARY  INFORMATION: 
Opportunities  for  public  participation 
will  be  announced  in  the  local 
newspapers.  Comments  from  the  public 
will  be  considered  before  any  action  is 
taken  to  implement  these  disposal  and 
reuse  actions. 

Dated:  January  20, 1999. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health),  OASA(IJ^E). 

[FR  Doc.  99-2016  1-27-99;  8:45  am] 
BILLING  COOE  3710-OS-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  Disposal,  Transfer  or  Retention 
of  the  Family  Housing  at  Fort 
Buchanan,  Puerto  Rico 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Department  of  the  Army 
will  prepare  an  EIS  for  the  disposal, 
transfer  or  retention  of  family  housing  at 
Fort  Buchanan,  Puerto  Rico. 

The  proposed  action  is  to  implement 
the  recommendation  of  the  1995 
Defense  Base  Closure  and  Realignment 
(BRAC)  Commission  under  Public  Law 
101-510  to  dispose  of  family  housing  at 
Fort  Buchanan,  Puerto  Rico. 

ADDRESSES:  Questions  should  be 
directed  to  Mr.  Glen  Coffee,  U.S.  Army 
Engineer  District,  Mobile  (ATTN: 


CESAM-PD-EO,  109  St.  Joseph  Street, 
Mobile,  Alabama  36602. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Glen  Coffee  at  (334)  690-2729. 
SUPPLEMENTARY  INFORMATION:  The  EIS 
will  address  the  environmental  and 
socioeconomic  eff^ects  associated  with 
implementing  the  Commission's 
recommendation  to  dispose  of  the  361 
units  of  family  housing  located  in  four 
housing  areas  on  Fort  Buchanan.  The 
EIS  will  analyze  the  following 
alternatives  for  disposal,  transfer  or 
retention  of  the  housing:  reuse  of  the 
property  by  the  local  community; 
transfer  of  the  family  housing  to  other 
Federal  agencies;  demolition  of  some  or 
all  of  the  housing  units;  a  commercial 
residential  development  alternative;  a 
combination  of  these  alternatives;  and  a 
no  action  alternative.  Under  the  no 
action  alternative,  the  Army  will 
analyze  the  efl^ects  of  retaining  the 
housing  to  meet  the  Army's  future 
housing  needs.  The  no  action  alternative 
affords  a  baseline  for  comparison  of  no 
other  alternatives.  The  Army,  with  the 
approval  of  the  Secretary  of  Defense, 
could  decide  to  retain  some  or  all  of  the 
family  housing.  The  Secretary  of 
Defense  has  authority  to  do  so  under  the 
1999  Defense  Appropriations  Act. 

A  draft  EIS  will  be  published  in  1999 
and  will  be  made  available  for  a  45-day 
public  comment  period.  The  final  EIS  is 
expected  to  be  published  in  2000  and 
will  be  made  available  for  public 
comment  during  a  30-day  waiting 
period  after  its  publication. 

A  public  scoping  meeting  will  b>e  held 
in  the  San  Juan-Fort  Buchanan  area  vdth 
the  time  and  place  to  be  announced. 
Comments  received  will  be  used  to 
assist  the  Army  in  developing  issues 
and  identifying  potential  impacts  to  the 
quality  of  the  human  environment. 

Dated:  January  20. 1999. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army, 
(Environment,  Safety  and  Occupational 
Health).  OASA  (IL&E). 
|FR  Doc  99-2017  Filed  1-27-99;  8:45  am] 

BILUNG  COOE  371(MI6-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of 
Partially  Closed  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92—463),  aimouncement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 
Date  of  Meeting:  16  and  17  February  1999. 
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Time  ofSdeetinje:  0800-1800  (both  days). 

Place:  Arlingto  1.  VA. 

Agenda:  The  A  iny  Science  Board's  (ASB) 
Summer  Study  pinel  on  "Full  Spectrum 
Protection  for  203  5-Era  Ground  Platforms" 
will  meet  for  brie  ings  and  discussions.  This 
meeting  will  be  o  )en  to  the  public.  Any 
interested  fjerson  may  attend,  appear  before, 
or  file  statements  with  the  committee  at  the 
time  and  manner  permitted  by  the 
committee.  The  c  assified  portion  of  this 
meeting  will  be  cl  osed  to  the  public  in 
accordance  with  Section  552b(c)  of  Title  5, 
U.S.C..  specifically  subparagraph  (1)  thereof, 
and  Title  5.  U.S. CI,  Appendix  2,  subsection 
10(d).  For  further  information,  please  contact 
Jackie  Ladd  at  (7q3)  604-7479. 
Leonard  Gliatta, 

Colonel,  GS.  Arwy  Science  Board. 
(PR  Doc.  99-204-^  Filed  1-27-99;  8:45  am) 
BN.UNO  COOC  3710 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  ttie  Chief  of  Naval 
Operations  (CNO)  Executive  Panel 

AGENCY:  DeparHnent  of  the  Navy,  DOD. 

ACTION:  Notice. 

\ 

SUMMARY:  The  CNO's  Executive  Panel  is 
to  conduct  the  ijiid-term  briefing  of  the 
Homeland  Defease  Task  Force  to  the 
Chief  of  Naval  Operations.  This  meeting 
will  consist  of  discussions  relating  to 
proposed  Navy  involvement  in  the 
defense  of  the  hcimeland.  This  will 
include  a  discussion  on  the  impUcations 
of  the  Navy's  role  in  National  Missile 
Defense. 

DATES:  The  meeting  will  be  held  on 
February  11,  1909  from  1:30  p.m.  to  2:30 
p.m. 

ADDRESSES:  The(  meeting  will  be  held  at 
the  office  of  the  Chief  of  Naval 
Operations,  2000  Navy  Pentagon, 
Washington,  DCJ  20350-2000. 
FOR  FURTHER  INnRMATION  CONCERNING 
THIS  MEETING  COffTACT:  Lieutenant 
Commander  Chiistopher  Agan,  CNO 
Executive  PanelL  4401  Ford  Avenue, 
Suite  601,  Alexandria,  Virginia  22302- 
0268.  telephone  number  (703)  681- 
6205. 

SUPPLEMENTARY  information:  Pursuant 
to  the  provision^  of  the  Federal 
Advisory  Comniittee  Act  (5  U.S.C.  App. 
2).  These  matteiis  constitute  classified 
information  that  is  specifically 
authorized  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are]  in  fact,  properly 
classified  pursuant  to  such  Executive 
Order.  Accordingly,  the  Secretary  of  the 
Navy  has  deterrtiined  in  writing  that  the 
public  interest  inquires  that  all  sessions 
of  the  meeting  hp  closed  to  the  public 


because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(l]  of 
title  5,  United  States  Code. 

Dated:  January  20, 1999.  ^    . 

Ralph  W.  Corey, 

Commander,  Judge  Advocate  General's  Corps, 
Federal  Register  Liaison  Officer. 
[FR  Doc.  99-2042  Filed  1-27-99;  8:45  am] 
BtLUNO  COOe  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Impact  Aid 

AGENCY:  Department  of  Education. 
ACTION:  Notice  extending  the  application 
deadline  date  for  Impact  Aid  fiscal  year 
(FY)  1999  section  8002  grants  and  FY 
2000  section  8003  grants. 

SUMMARY:  The  Secretary  extends  the 
deadline  date  for  the  submission  of 
applications  for  Impact  Aid  FY  1999 
section  8002  grants  and  FY  2000  section 
8003  grants  to  March  1.  1999.  Impact 
Aid  regulations  at  34  CFR  222.3  specify 
that  the  annual  application  deadline  is 
January  31.  Ehie  to  unavoidable  delays 
in  the  production  and  the  distribution  of 
the  apphcation  packages,  the  Secretary 
extends  the  deadline  for  the  potential 
applicants  under  sections  8002  and 
8003  for  Impact  Aid  assistance  for  the 
respective  years  specified.  Section  8003 
applicants  should  use  a  survey  date  for 
their  student  counts  that  is  at  least  three 
days  after  the  start  of  the  1998-99 
school  year  and  before  the  extended 
deadline  of  March  1, 1999. 
EFFECTIVE  DATE:  This  notice  extending 
the  application  deadline  date  to  March 
1, 1999,  for  hnpact  Aid  FY  1999  section 
8002  grants  and  FY  2000  section  8003 
grants  is  effective  January  28,  1999. 
DEADUNE  DATE  FOR  TRANSMITTAL  OF 
APPLICATIONS:  :  March  1,  1999.  The 
Secretary  will  also  accept  and  approve 
for  payment  any  otherwise  approvable 
application  that  is  received  on  or  before 
the  60th  calendar  day  after  March  1, 
1999,  which  is  April  30, 1999.  However, 
any  applicant  meeting  the  conditions  of 
the  preceding  sentence  will  have  its 
payment  reduced  by  10  percent  of  the 
amount  it  would  have  received  had  its 
application  been  filed  by  March  1,  1999. 
DEADUNE  DATE  FOR  INTERGOVERNMENTAL 
REVIEW:  The  deadline  date  for  the 
transmittal  of  comments  on  those 
applications  by  State  educational 
agencies  is  March  16,  1999. 
FOR  APPLICATIONS  OR  INFORMATION 
CONTACT:  Impact  Aid  Program,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW,  Washington,  DC  20202- 
6244.  Telephone:  (202)  260-3858.. 
Individuals  who  use  a 


telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

lVaiVero/ru7e/naici/7g;  Currently,  34 
CFR  222.3,  which  estabUshes  the  annual 
January  31  Impact  Aid  application 
deadline,  is  in  effect.  However,  due  to 
unavoidable  delays  in  the  production 
and  distribution  of  the  application 
packages,  applicants  may  not  have 
sufficient  time  to  comply  with  that 
annual  deadline.  Because  this 
amendment  makes  a  procediu'al  change 
for  this  year  only  as  a  result  of  unique 
circumstances,  proposed  rulemaking  is 
not  required  under  5  U.S.C.  553(b)(A). 
In  addition,  the  Secretary  has 
determined  under  5  U.S.C.  553(b)(B) 
that  proposed  rulemaking  on  this  one- 
time suspension  of  the  regulatory 
deadline  date  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gOv//fedreg.hmt 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  fi^e  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  firee  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  on  an  electronic 
bulletin  board  of  the  EJepartment. 
Telephone:  (202)  219-1511,  or  toll  bee 
1-800-222-4922.  The  documents  are 
located  under  Option  G — Files/ 
Announcements,  Bulletins  and  Press 
Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  7705. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.041) 

Dated:  January  22, 1999. 
Richard  W.  Riley, 
Secretary  of  Education. 
[FR  Doc.  99-2018  Filed  1-27-99;  8:45  am] 
BILIJNQ  COOE  4000-01-M 
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DEPARTMENT  OF  EDUCATION 
(CFOA  No.  84.305T] 

Office  Of  Educational  Research  and 
improvement  (OERI);  National 
Research  institutes'  Fieid-lnltiated 
Studies  (PIS)  Research  Grant  Program; 
Notice  of  Extension  of  Deadline  for 
Receipt  of  Applications  and 
Applications  Availability  Date  for 
Fiscal  Year  1999 

On  December  14,  1998,  the  Secretary 
published  in  the  Federal  Register  (63 
FR  68985)  a  notice  inviting  apphcations 
for  new  awards  for  fiscal  year  1999  for 
the  PIS  Research  Grant  Program.  The 
Secretary  extends  the  deadline  date  for 
the  receipt  of  applications  for  the  OERI 
fiscal  year  1999  PIS  grants  from 
February  19.  1999.  to  March  26,  1999. 
Application  packages  will  be  available 
on  January  29,  1999. 
FOR  FURTHER  INFORMATION  OR 
APPLICATION:  To  request  an  application 
or  to  obtain  further  information,  write  to 
the  Office  of  Educational  Research  and 
Improvement,  U.S.  Department  of 
Education.  555  New  Jersey  Avenue, 
NW,  Room  604,  Washington,  DC  20208, 
or  contact  Veda  Bright  by  e-mail  at 

veda bright@ed.gov  or  by  telephone  at 

(202)  219-1935.  Application  packages 
will  be  available  electronically  on  the 
World  Wide  Web  at  the  following  site: 
http  ://www.ed.gov/offices/OERI/FIS/ 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph.  Individuals 
with  disabilities  may  obtain  a  copy  of 
the  application  package  in  an  alternate 
format,  also,  by  contacting  that  person. 
However,  the  Department  is  not  able  to 
reproduce  in  an  alternate  format  the 
standard  forms  included  in  the 
application  package. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  docimient,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  via  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htni 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 


of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  at  (202) 
512-1530  or,  toll  fi-ee,  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219- 
1511,  or  toll  bee,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  ofTicial  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  6031(c)(2)(B) 

Dated:  January  25, 1999. 
C.  Kent  McGuire, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

(FR  Doc.  99-2128  Filed  1-27-99;  8:45  am) 
BILUNG  CODE  400fr-01-P 


DEPARTMENT  OF  EDUCATION 

[CFDA  Nos.:  84.315A,  84.315B,  84.315C] 

Capacity  Building  for  Traditionally 
Underserved  Populations;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1999 

Purpose  of  Program:  To  improve 
services  provided  imder  the 
RebabiUtation  Act  of  1973,  as  amended 
(Act),  especially  services  provided  to 
individuals  from  minority  backgroimds, 
and  to  provide  outreach  and  technical 
assistance  to  minority  entities  and 
Indian  tribes  to  enhance  their  capacity 
and  promote  their  participation  in 
activities  funded  imder  the  Act. 

Eligible  Applicants:  State  and  public 
or  private  nonprofit  agencies  and 
organizations,  including  Indian  tribes 
and  institutions  of  higher  education.  For 
Absolute  Priority  1  and  Absolute 
Priority  2,  only  minority  entities  as 
defined  in  section  21(b)(5)(B)  of  the  Act 
and  Indian  tribes  are  eligible  to  apply 
for  hinds  (section  21(b)(2)(B)). 
SUPPLEMENTARY  INFORMATION:  Three 
types  of  projects  are  aimounced  for  FY 
1999  under  this  program,  and  they  are 
authorized  under  section  21(b)(2)(B)  and 
(b)(2)(C)  of  the  Act. 

The  term  "minority  entity"  is  defined 
in  section  21(b)(5)(B)  of  the  Act  to  mean 
an  entity  that  is  a  historically  Black 
college  or  university,  a  Hispanic-serving 
institution  of  higher  education,  an 
American  Indian  tribal  college  or 
university,  or  another  institution  of 
higher  education  whose  student 
minority  enrollment  is  at  least  50 
percent. 


Deadline  for  Transmittal  of 
Applications:  March  24,  1999. 

Deadline  for  Intergovernmental 
Review:  May  23, 1999. 

Note:  Assistance  to  federally  recognized 
Indian  tribes  is  excluded  from  coverage 
under  34  CFR  Part  79  (Intergovernmental 
Review  of  Department  of  Education  Programs 
and  Activities). 

Applications  Available:  January  28, 
1999. 

Available  Funds:  $2,000,000. 

Maximum  Awards:  In  no  case  does 
the  Secretary  make  an  award  greater 
than  the  maximum  amount  listed  for  a 
single  budget  period  of  12  months  for 
each  absolute  priority.  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  the  following  maximum 
amounts: 

Absolute  Priority  1  "  $150,000 
Absolute  Priority  2  "  $400,000 
Absolute  Priority  3  "  $200,000 

Estimated  Range  of  Awards:  $120,000 
to  $400,000. 
Absolute  Priority  1  "  $120,000  to 

$150,000 
Absolute  Priority  2  "  $300,000  to 

$400,000 
Absolute  Priority  3  "  $150,000  to 

$200,000 

Note:  Applicants  should  apply  for  level 
funding  for  each  project  year. 

Estimated  Number  of  Awards:  12. 
Absolute  Priority  1 — 8 
Absolute  Priority  2 — 1 
Absolute  Priority  3 — 3 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Page  Limit:  Part  III  of  the  application, 
the  application  narrative,  is  where  you, 
the  applicant,  address  the  selection 
criteria  used  by  reviewers  in  evaluating 
the  application.  You  must  limit  Part  III 
to  the  equivalent  of  no  more  than  45 
pages,  using  the  following  standards: 

(1)  A  "page"  is  8.5"  x  11",  on  one  side 
only  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

(2)  You  must  double  space  (no  more 
than  three  lines  per  vertical  inch)  all 
text  in  the  application  narrative, 
including  titles,  headings,  footnotes, 
quotations,  references,  and  captions,  as 
well  as  all  text  in  charts,  tables,  figures, 
and  graphs. 

If  you  use  a  proportional  computer 
font,  you  may  not  use  a  font  smaller 
than  a  12-point  font  or  an  average 
character  density  greater  than  18 
characters  per  inch.  If  you  use  a 
nonproportional  font  or  a  typewriter, 
you  may  not  use  more  than  12 
characters  per  inch. 

The  page  limit  does  not  apply  to  Part 
I,  the  cover  sheet;  Part  II,  the  budget 
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section,  incluqing  the  narrative  budget 
justification;  Hart  IV,  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  tJke  bibhography,  or  the 
letters  of  suppbrt.  However,  you  must 
include  all  of  tpe  appUcation  narrative 
in  Part  III.       | 

If,  in  order  \t>  meet  the  page  limit,  you 
use  print  size,  spacing,  or  margins 
smaller  than  tl  le  standards  specified  in 
this  notice,  wel  won't  consider  your 
application  foB  funding. 

Applicable  Hegulations:  The 
Education  Department  General 
Administrativi  i  Regulations  (EDGAR)  in 
34  CFR  Parts  7W,  75.  77,  79.  80.  81.  82. 
85,  and  86. 


in  34  CFR  Part  79 
except  federally 
tribes. 

in  34  CFR  Part  86 
of  higher  education 


Note:  The  regi  lations 
apply  to  all  applicants 
recognized  Indi^ 

Note:  The  regulations 
apply  to  institutions 
only. 

Priorities 

Absolute  Pr/br/ty  1  (84.315A):  Under 
34  CFR  75.105(c)(3)  and  section 
21(b)(2)(B)  of  the  Act.  the  Secretary 
gives  an  absolute  preference  to 
applications  from  minority  entities  and 
Indian  tribes  tkat  propose  projects  that 
would  provide!  training,  technical 
assistance,  or  i^lated  activities  in  order 
to  improve  services  under  the  Act. 
especially  services  provided  to 
individuals  frctn  minority  backgrounds. 
The  Secretary  funds  under  this 
competition  only  appUcations  that  meet 
this  absolute  pj-iority. 

Invitational  Priority:  Within  Absolute 
Priority  1.  the  Secretary  is  particularly 
interested  in  amplications  from  minority 
entities  that  propose  to  do  both  of  the 
following: 

(A)  Provide  training,  technical 
assistance,  or  related  activities  in  order 
to  improve  the  delivery  of  vocational 
rehabilitation  services  provided  under 
the  Act,  especially  services  provided  to 
individuals  froin  minority  backgrounds. 

(B)  Establish  collaborative 
relationships  atid  partnerships  with 
community-ba$ed  organizations, 
particularly  thbse  community-based 
organizations  that  provide  services  to 
individuals  with  disabilities  from 
minority  back^ounds. 

However,  ui^er  34  CFR  75.105(c)(1) 
an  application  Jthat  meets  this 
invitational  priority  does  not  receive 
competitive  or  absolute  preference  over 
other  applications. 

Approved  applications  from  this 
competition  al^o  may  be  funded  in  FY 
2000. 

Absolute  Pribrity  2  (84.315B):  Under 
34  CFR  75.105  c)(3)  and  section 
21(b)(2)(B)  of  t  le  Act,  the  Secretary 
gives  an  absok  te  preference  to 


applications  from  minority  entities  and 
Indian  tribes  that  propose  projects  that 
would  improve  services  provided  under 
the  Act  by  providing  training,  technical 
assistance,  or  related  activities  to  assist 
grantees  funded  under  the  Vocational 
Rehabilitation  Service  Projects  for 
American  Indians  with  Disabilities 
program  (CFDA  No.  84.250).  The 
Secretary  funds  imder  this  competition 
only  applications  that  meet  this  absolute 
priority. 

Absolute  Priority  3  (84.315C):  Under 
34  CFR  75.105(c)(3)  and  section 
21(b)(2)(C)  of  the  Act.  the  Secretary 
gives  an  absolute  preference  to 
applications  that  propose  projects  that 
would  provide  outreach  and  technical 
assistance  to  minority  entities  and 
Indian  tribes  to  promote  their 
participation  in  activities  funded  imder 
the  Act.  including  assistance  to  enhance 
their  capacity  to  carry  out  those 
activities.  Projects  may  provide 
technical  assistance  to  minority  entities 
who  are  first-time  recipients  of  grants 
funded  under  the  Act  in  order  to 
increase  their  capacity  to  carry  out  their 
grants.  The  Secretary  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority. 

Selection  Criteria:  In  evaluating  an 
appUcation  for  a  new  grant  under  these 
competitions,  the  Secretary  uses 
selection  criteria  chosen  from  the 
general  selection  criteria  in  34  CFR 
75.210  of  EDGAR.  The  selection  criteria 
to  be  used  for  these  competitions  will  be 
provided  in  the  application  package  for 
these  competitions. 

For  Applications  Contact:  The  Grants 
and  Contracts  Service  Team  (GCST). 
U.S.  Department  of  Education.  400 
Maryland  Avenue,  S.W.  (Room  3317. 
Switzer  Building),  Washington,  D.C. 
20202-2649;  Telephone  (202)  205-8351. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  Ume, 
Monday  through  Friday.  The  preferred 
method  for  requesting  applications  is  to 
FAX  your  request  to  (202)  205-8717. 

Individuals  v\rith  disabilities  may 
obtain  a  copy  of  the  application  package 
in  cui  alternate  format  by  contacting  the 
GCST.  However,  the  Department  is  not 
able  to  reproduce  in  an  alternate  format 
the  standard  forms  included  in  the 
application  package. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  C.  Chesley,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  S.W. 
(Room  3318  Switzer  Building), 
Washington,  D.C.  20202-2649. 
Telephone:  (202)  205-9481.  Individuals 
who  use  a  telecommunications  device 


for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  bee  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free.  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bulletin  and 
Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Program  Authority:  29  U.S.C.  718b 
(Section  21  of  the  Rehabilitation  Act  of  1973, 
as  amended). 

Dated:  )anuary  22, 1999. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

(FR  Doc.  99-2019  Filed  1-27-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  IC99-616-000;  FERC-516] 

Proposed  Information  Collection  and 
Request  for  Comments 

January  22, 1999. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  information 

collection  and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 


the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13),  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
soliciting  public  comments  on  the 
specific  aspects  of  the  information 
collection  described  below. 
DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before  March 
29,  1999. 

ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
Miller,  Office  of  the  Chief  Information 
Officer,  CI-1,  888  First  Street  N.E.. 
Washington,  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  273-0873,  and  by  e-mail  at 
michael.miller@ferc.fed.us. 
SUPPLEMENTARY  INFORMATION:  The 
information  collected  under  the 


requirements  of  FERC-516  "Electric 
Rate  Schedule  Filings"  (OMB  No.  1902- 
0096)  is  used  by  the  Commission  to 
carry  out  the  general  authority  in 
Sections  15, 19.  20,  205,  206  and  207  of 
the  Federal  Power  Act  (FPA)  (16  U.S.C. 
808,  812,  813,  824d-fl.  A  public  utility 
must  obtain  Commission  authorization 
for  all  rates  and  charges  made,  related 
contracts  and  service  conditions,  and  for 
wholesale  sales  and  transmission  of 
energy  in  interstate  commerce.  The 
Commission  is  authorized  to  investigate 
the  rates  charged  by  public  utilities 
subject  to  its  jurisdiction.  If  after 
investigation  the  Commission 
determines  that  the  rates,  terms  or 
conditions  of  service  are  "unjust  and 
unreasonable  or  unjustly  discriminatory 
or  unduly  preferential,"  it  is  authorized 
to  determine  and  prescribe  the  just  and 
reasonable  rates,  terms  or  conditions. 
Either  full  or  abbreviated  cost  data  is 
required  to  support  the  proposed  rate 


levels  as  part  of  the  justification  for  the 
complete  electric  rate  schedules. 
Submission  of  the  information  is 
necessary  because  of  the  complexity  of 
the  electric  industry  and  the 
controversial  nature  of  many  of  the 
elements  of  a  utility's  cost  to  provide 
service.  Sufficient  detail  must  be 
obtained  for  the  Commission  to  make 
informed  and  equitable  decisions 
concerning  the  appropriate  level  of 
rates,  and  to  aid  customers  and  other 
pariies  who  may  wish  to  challenge  the 
rate  proposed  by  the  utility.  The 
compliance  with  these  requirements  is 
mandatory.  The  reporting  requirements 
are  found  at  18  CFR  Parts  35  and  292. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 


Number  of  respondents  annually 
(1) 

Numt>er  of  responses  per  re- 
sporxJent 

(2) 

Average  burden  hours  per  re- 
sponse 

(3) 

Total  annual  burden  fiours 
(1)x(2)x(3) 

858 

3.42 

183 

536,800 

Over  the  last  three  years,  the 
Commission  has  seen  a  dramatic 
increase  in  both  the  number  of 
respondents  and  the  nimiber  of  filings 
as  is  shovvTi  in  the  figures  above.  A 
decrease  in  average  burden  hours  per 
respondent  is  the  result  of  a  dramatic 
increase  in  tariff  service  agreement 
filings.  These  filings  have  very  short 
preparation  times  and  are  so  numerous 
that  when  combined  with  other  more 
lengthy  types  of  filings,  the  result  is  a 
significant  reduction  in  the  overall 
average  burden  hours  per  response. 
Overall,  there  is  a  slight  reduction  in  the 
total  annual  burden  hours. 

Estimated  total  cost  burden  to 
respondents:  536,800  hours  per  year  -!- 
2080  hours  per  year  x  $109,889  = 
$28,359,815.  The  cost  per  respondent  is 
equal  to  $33,053. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including:  (1)  Reviewing  instructions; 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 

(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 


data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise    " 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Conunents  are  invited  on:  (1)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quaUty,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 


other  forms  of  information  technology, 

e.g.,  permitting  electronic  submission  of 

responses. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  99-1957  Filed  1-27-99;  8:45  am] 

BILUNO  CODE  STIT-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-205-000] 

Equltrans,  L.P.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

lanuary  22, 1999. 

Take  notice  that  on  January  20,  1999, 
Equitrans,  L.P.  (Equitrans),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  to  become  effective 
February  1,  1999: 

Fourth  Revised  Sheet  No.  251 
Fourth  Revised  Sheet  No.  300 
Second  Revised  Sheet  No.  301 
Fifth  Revised  Sheet  No.  314 
Sixth  Revised  Sheet  No.  321 
Sixth  Revised  Sheet  No.  329 
Third  Revised  Sheet  No.  353 

Equitrans  states  that  the  purpose  of 
this  filing  is  to  request  the 
discontinuation  of  Equitrans'  propriety 
Electronic  Bulletin  Board  (EBB)  and  to 
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rely  on  its  Int€  met  Web  site  pursuant  to 
Order  No.  587 -C  to  satisfy  its 
obligations  unlder  the  Commission's 
Regulation  relating  to  EBBs. 

Equitrans  states  that  this  filing  revises 
Equitrans'  General  Terms  and 
Conditions,  Section  26  to  state  that 
Equitrans' EQUIP ATH  Electronic 
Communications  System  can  be 
accessed  via  tl>e  Internet's  World  Wide 
Web  @  www.qquitrans.com.  address. 
Equitrans  proposes  amendments  to  the 
Forms  of  Service  Agreements  to  include 
reference  to  Eduitrans'  internet  address. 
Also,  the  service  request  form  is 
modified  to  request  that  customers 
include  their  9-mail  address. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  o^  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Stregt,  NE.,  Washington,  DC 
20426,  in  accob-dance  with  Sections 
385.214  or  383.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  ]|54.210  of  the 
Commission's] Regulations.  Protests  will 
be  considered  |by  the  Commission  in 
determining  tlje  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  paries  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  afe  on  file  with  the 
Commission  atid  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

David  P.  BoergB  rs, 
Secretary.  ^ 

(FR  Doc.  99-194  6  Filed  1-27-99;  8:45  am] 
HLUNQ  COOC  S711-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  19<1-010] 

Octonto  Electric  Cooperative;  Notice 
Rescinding  Notice  of  Application 
Ready  for  Environmental  Analysis  and 
Soliciting  Comments, 
Recommendations,  Terms  and 
Conditions,  aftd  Prescriptions 

January  22, 199t. 

On  December  3,  1998,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  a  Notice  of 
Application  R^ady  for  Environmental 
Analysis  and  Soliciting  Comments, 
Recommendations,  Terms  and 
Conditions,  and  Prescriptions,  63  FR 
67875  (Dec.  9. 1998)  for  the  Stiles 
Project  (P-19ai),  located  on  the  Oconto 
River,  Oconto  jCounty,  Wisconsin. 
Comments  ara  due  on  February  3, 1999. 


By  letter  dated  January  5, 1999,  the 
parties  to  an  on-going  settlement 
negotiation  for  the  Stiles  Project 
requested  that  the  Commission  rescind 
the  December  3, 1998  Notice.  The 
parties  believe  that  the  negotiation 
process  will  accomplish  a 
comprehensive  settlement  of  key  issues. 
Consequently,  the  Commission  rescinds 
the  December  3, 1998  Notice. 
David  P.  Boergera, 
Secretary. 

(FR  Doc  99-1945  Filed  1-27-99;  8:45  am) 
BILUNa  CODE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-204-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Filing 

January  22,  1999. 

Take  notice  that  on  January  19, 1999, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  its 
reconciliation  report  in  compliance  with 
Article  I,  Section  3(e)(ii)  of  the  May  22, 
1995  Stipulation  and  Agreement  in 
Docket  No.  RP94-325-000  (Settlement). 
The  Settlement  required  the  filing  of  a 
reconciliation  report  as  soon  as 
practicable  following  the  termination  of 
the  Carryover  GSR  Settlement 
Interruptible  Rate  Component. 

Panhandle  states  that  pursuant  to  the 
Commission's  November  28, 1997  order 
in  Docket  No.  RP98-27-O00  it 
established  the  Carryover  GSR 
Settlement  Interruptible  Rate 
Component  to  be  effective  during  the 
twelve  month  period  commencing 
December  1, 1997.  Panhandle  further 
states  that  it  filed  on  October  30, 1998 
in  Docket  No.  RP99-107-000  to  suspend 
the  Carryover  GSR  Settlement 
Interruptible  Rate  Component  for 
services  provided  under  Rate  Schedules 
IT  and  EIT  effective  December  1, 1998. 
Panhandle's  filing  was  approved  by 
Commission  letter  order  issued 
November  27,  1998. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  parties  to 
the  proceeding  in  Docket  No.  RP94-325. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 


be  considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

David  P.  Boer^ers, 

Secretary. 

[FR  Doc.  99-1947  Filed  1-27-99;  8:45  am) 

BILUNQ  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  PR98-13-001] 

The  Peoples  Gas  Light  and  Coke 
Company;  Notice  of  Revised  Operating 
Statement 

January  22, 1999. 

Take  notice  that  on  January  7,  1999, 
The  Peoples  Gas  Light  and  Coke 
Company  (Peoples  Gas)  filed  a  revised 
Operating  Statement  pursuant  to  18  CFR 
284.224.  The  Operating  Statement 
modifies  the  Operating  Statement  filed 
as  Exhibit  B  to  its  petition  for  rate 
approval  in  PR98-1 3-000.  The  revised 
(Operating  Statement  incorporates 
revisions  to  Peoples  Gas'  proposal  to 
offer  firm  and  interruptible  storage 
services,  limited  parking  and  loaning 
service,  title  tracking  service,  charges  for 
fuel  retention,  and  other  miscellaneous 
changes. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
January  29, 1999.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 

IFR  Doc.  9^1950  Filed  1-27-99;  8:45  am] 
BILUNQ  COOE  ITir-OI-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 78-000] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Technical  * 
Conference 

January  22, 1999. 

In  the  Commission's  order  issued  on 
December  30, 1998,  the  Commission 
directed  that  a  technical  conference  be 
held  to  address  issues  raised  by  the 
filing. 

Take  notice  that  the  technical 
conference  will  be  held  on  Thursday, 
February  11, 1999,  at  10:00  a.m.,  in  a 
room  to  the  designated  at  the  offices  of 
the  Federal  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 

All  interested  parties  and  Staff  are 
permitted  to  attend. 
David  P.  Boergers, 
Secretary. 

(FR  Doc.  99-1949  Filed  1-27-99:  8:45  am] 
BILUf4G  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-203-000] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

January  22,  1999. 

Take  notice  that  on  January  19,  1999, 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  followring  tariff  sheet, 
with  the  proposed  effective  date  of 
February  19, 1999: 
First  Revised  Sheet  No.  255 

Williams  states  that  this  filing  is  being 
made  in  accordance  with  Section 
154.204  of  the  Commission's 
regulations.  Williams  is  proposing  in 
this  filing  to  eliminate  the  use  of  paper 
service  agreements  for  temporary 
releases  of  capacity.  The  elimination  of 
paper  service  agreements  is  being  done 
at  the  request  of  customers  and  will 
reduce  costs  and  provide  efficiencies  to 
both  Williams  and  its  customers.  Paper 
service  agreements  will  be  required 
when  the  release  is  for  the  entire 
remaining  term  of  all  or  a  portion  of  the 
Releasing  Shipper's  capacity  on 
Williams'  system. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  of  Williams' 
jurisdictional  customers  and  interested 
state  commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-1948  Filed  1-27-99;  8:45  am] 
BILUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG99-62-00C,  et  al.] 

AES  Westover,  L.L.C.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

January  21,  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  AES  Westover,  L.L.C 

[Docket  No.  EG99-62-0O01 

On  January  19, 1999,  AES  Westover, 
L.L.C.  (AES  Westover),  c/o  Henry 
Aszklar,  1001  North  19th  Street, 
Arlington,  Virginia  22209,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

AES  Westover  is  a  Delaware  limited 
liability  company.  AES  Westover 
intends  to  operate  and  maintain,  under 
an  operation  and  maintenance 
agreement,  the  generating  station 
currently  known  as  the  Goudey 
Generating  Station,  720  Riverside  Drive, 
Johnson  City,  New  York  13902,  which  is 
comprised  of  two  pulverized  coal  units 
(Units  7  and  8)  with  a  maximum 
aggregate  generating  capacity  of  126 
MW.  Electricity  generated  by  the  facility 
will  be  sold  at  wholesale  by  AES 
Eastern  Energy,  L.P.  to  one  or  more 
power  marketers,  utilities,  cooperatives, 
or  other  wholesalers. 

Comment  date:  February  9, 1999,  in 
accordance  with  Standard  Paragraph  E 


at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  AES  Somerset,  L.L.C. 

[Docket  No.  EG99-63-000| 

On  January  19,  1999,  AES  Somerset. 
L.L.C.  (AES  Somerset),  c/o  Henry 
Aszklar,  1001  North  19th  Street, 
Arlington,  Virginia  22209,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

AES  Somerset  is  a  Delaware  limited 
liability  company.  AES  Somerset 
intends  to  operate  and  maintain,  under 
an  operation  and  maintenance 
agreement,  the  generating  station 
currently  known  as  the  Kintigh 
Generating  Station,  7725  Lake  Road, 
Barker,  New  York  14012,  which  is 
comprised  of  a  steam  turbine  generating 
unit  (Unit  1),  which  provides  a 
maximum  of  688  MW  of  generating 
capacity.  Electricity  generated  by  the 
facility  will  be  sold  at  wholesale  by  AES 
Eastern  to  one  or  more  power  marketers, 
utilities,  cooperatives,  or  other 
wholesalers. 

Comment  date:  February  9,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  AES  Greenidge,  L.L.C 

[Docket  No.  EG99-64-000) 

On  January  19, 1999,  AES  Greenidge, 
L.L.C.  (AES  Greenidge),  c/o  Henry 
Aszklar,  1001  North  19th  Street, 
Arlington,  Virginia  22209,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

AES  Greenidge  is  a  Delaware  limited 
liability  company.  AES  Greenidge 
intends  to  operate  and  maintain,  under 
an  operation  and  maintenance 
agreement,  the  generating  station 
currently  known  as  the  Greenidge 
Station,  Route  14,  Dresden,  New  York 
14441,  which  is  comprised  of  two  steam 
turbine  imits  (Units  1  and  2)  with  a 
maximum  aggregate  generating  capacity 
of  85  MW.  Electricity  generated  by  the 
facihty  will  be  sold  at  wholesale  by  AES 
Eastern  Energy,  L.P.,  to  one  or  more 
power  marketers,  utilities,  cooperatives, 
or  other  wholesalers. 

Comment  date:  February  9,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
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Conunission 
of  comments 
adequacy  or 


vill 


limit  its  consideration 
those  that  concern  the 
accuracy  of  the  application. 


tD' 


4.  AES  Cayug4,  L.L.C. 

IDocket  No.  £0^9-65-0001 

On  January  p,  1999,  AES  Cayuga, 
L.L.C.  (AES  Ciyuga).  c/o  Henry  Aszklar, 
1001  North  19ih  Street,  Arlington, 
Virginia  2220S(,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  fo^  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  thej  Commission's 
regulations. 

AES  Cayuga  is  a  Delaware  limited 
hability  compiiny.  AES  Cayuga  intends 
to  operate  and  maintain,  under  an 
operation  and  maintenance  agreement, 
the  generating  station  currently  known 
as  the  Milliker  Generating  Station,  228 
Milliken  Road  Lansing,  New  York 
14882,  which  is  comprised  of  two  steam 
turbine  genera  ing  units  (Units  1  and  2) 
which  provide!  a  maximum  of  305 
megawatts  (MVV)  of  generating  capacity. 
Electricity  generated  by  the  facility  will 
be  sold  at  wholesale  by  AES  Eastern  to 
one  or  more  power  marketers,  utilities, 
cooperatives,  or  other  wholesalers. 

Comment  ddte:  February  9,  1999,  in 
accordance  wim  Standard  Paragraph  E 
at  the  end  of  tnis  notice.  The 
Commission  wall  limit  its  consideration 
of  comments  tp  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


and  Vastar  Power  Marketing,  Inc.  The 
cancellation  is  at  the  request  of  Vastar 
Power  Marketing,  bic. 

MPS,  WPE-KS,  and  WPE-CO  request 
an  effective  date  of  January  15, 1999,  for 
the  notices  of  cancellation.  Accordingly, 
MPS,  WPE-KS,  and  WPE-CO  request 
waiver  of  the  Commission's  Regulations. 
MPS.  WPE-KS  and  WPE-CO  state  that 
a  copy  of  the  filing  has  been  served  on 
Vastar  Power  Marketing,  Inc. 

Comment  date:  February  4,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Western  Resources,  Inc. 

[Docket  No.  ER99-1 3 17-000] 

Take  notice  that  on  January  15,  1999, 
Western  Resources,  Inc.,  tendered  for 
filing  a  letter  stating  that  it  is  adopting 
the  NERC  TLR  Alternative  Transmission 
Tariff  Amendment  approved  by  the 
Commission  on  December  16,  1998  in 
Docket  No.  EL98-52-000  and  that 
therefore  Western  Resources'  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
5,  shall  be  considered  to  be  so  n^>dified 
to  reflect  the  generic  amendment 
described  in  the  Commission's  Order. 

The  effective  date  of  this  modification 
shall  be  December  16,  1998. 

A  copy  of  the  letter  was  served  upon 
the  Kansas  Corporation  Commission. 

Comment  date:  February  4,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  American  Electric  Power  Company         8.  FirstEnergy  Operating  Companies 


[Docket  No.  ER9I 
Take  notice 
American  Ele 
Central  and  Si 
tendered  for  fi 


-2786-002] 


at  on  January  14,  1999, 
ic  Power  Company  and 
th  West  Corporation 
g  a  revision  to  the 
credit  worthiness  provisions  of  their 
Open  Access  Tpransmission  Tariff  filed 
in  Docket  No.  ER98-2786-000.  The 
filing  modifiesthe  compliance  filing 
that  the  compatiies  made  on  December 
10,  1998. 

A  copy  of  th|s  filing  has  been  served 
on  the  persons!  hsted  on  the  official 
service  Ust  in  this  docket. 

Comment  dme:  February  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tqis  notice. 

6.  UtiliCorp  uiited,  Inc. 

IDocket  No.  ER9fe-1316-000] 

Take  notice  that  on  January  15,  1999, 
UtiUCorp  United,  Inc.  (UtiliCorp),  for  its 
operating  divisions,  Missouri  Public 
Service  (MPS),  WestPlains  Energy- 
Kansas  (WPE-KS)  and  WestPlains 
Energy-Colora(^o  (WPE-CO),  tendered 
for  filing  notices  of  cancellation  of  the 
umbrella  non-Irm  point-to-point 
transmission  sf  rvice  agreements 
between  MPS,  |WPE-KS  and  WPE-CO 


[Docket  No.  ER99-1 3 18-000) 

Take  notice  that  on  January  15, 1999, 
the  FirstEnergy  Operating  Companies, 
in  accordance  with  the  Commission's 
Order  On  Petition  For  Declaratory  Order 
issued  December  16, 1998  in  this 
docket,  85  FERC  161,353,  tendered  for 
filing  notification  that  they  use  the 
Transmission  Line  Relief  (TLR) 
procedures  of  the  North  American 
Electric  ReUabihty  Council  (NERC)  and 
that  FirstEnergy's  Open  Access 
Transmission  Tariff  should  be 
considered  modified  by  NERC's  TLR 
procedures  filed  in  Docket  No.  EL98- 
52-000  on  October  7, 1998  in  red-lined 
form. 

Comment  date:  February  4,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  WPS  Resources  Corporation 

[Docket  No.  ER99-1 3 19-000] 

Take  notice  that  on  January  15, 1999, 
WPS  Resources  Corporation,  on  behalf 
of  its  respective  public  utiUty 
subsidiaries,  Wisconsin  Public  Service 
Corporation  and  Upper  Peninsula  Power 
Company,  tendered  for  filing 
notification  that  its  public  utility 


subsidiaries  use  the  NERC  TLR 
procedures  and  that  its  pro  forma  tariff 
should  be  modified  to  reflect  the  generic 
t£iriff  amendment  filed  by  NERC. 

Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER99-1320-000] 

Take  notice  that  on  January  15,  1999, 
Virginia  Electric  and  Power  Company 
tendered  for  filing  notification  that  it 
uses  the  NERC  TLR  procedures  referred 
to  in  the  EL98-52-000,  proceeding  and 
that  its  pro  forma  tariff  should  be 
modified  to  reflect  the  generic  tariff 
amendment  filed  by  NERC. 

Comment  date:  February  4,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Florida  Power  Corporation 

[Docket  No.  ER99-1321-000] 

Take  notice  that  on  January  15,  1999, 
in  compliance  with  the  Commission's 
December  16, 1998,  Order  in  Docket  No. 
EL98-52-000,  Florida  Power 
Corporation  tendered  for  filing 
notification  stating  that  it  employs  the 
North  American  Electric  Reliability 
Coimcil's  Transmission  Loading  Relief 
Procedures. 

Florida  Power  states  that  copies  of  its 
Notice  have  been  served  on  all  parties 
on  the  Commission's  service  list  for  this 
proceeding. 

Comment  date:  February  4,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Cinergy  Services,  Inc. 

[Docket  No.  ER99-1322-000] 

Take  notice  that  on  January  15, 1999, 
Cinergy  Services,  Inc.,  on  behalf  of  PSI 
Energy,  Inc.,  and  The  Cincinnati  Gas  & 
Electric  Company  tendered  for  filing 
notification  indicating  that  its  open 
access  transmission  tariff  should  be 
considered  modified  by  NERC's  TLR 
Alternative  Transmission  Tariff 
Amendment. 

Comment  date:  February  4,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Southwest  Power  Pool 

IDocket  No.  ER99-1323-000] 

Take  notice  that  on  January  15, 1999, 
Southwest  Power  Pool,  on  behalf  of  its 
transmission  owning  members,  tendered 
for  filing  notice  indicating  that  the  SPP 
Open  Access  Transmission  Tariff 
should  be  considered  modified  by  North 
American  Electric  Reliability  Coimcil's 
TLR  Alternative  Transmission  Tariff 
Amendment. 
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Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Electric  Energy,  Inc. 

lEtocket  No.  ER99-1324-0001 

Take  notice  that  on  January  15, 1999, 
Electric  Energy,  Inc.  (EEInc),  tendered 
for  filing  its  Notice  of  Adoption  of  North 
American  Electric  Reliability  Council 
Transmission  Line  Loading  Relief 
procedures. 

Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Peiragraph  E 
at  the  end  of  this  notice. 

15.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER99-1 325-000] 

Take  notice  that  on  January  15, 1999, 
Northern  Indiana  Public  Service 
Company  (Northern  Indiana),  tendered 
for  filing  its  Notice  of  Adoption  of  North 
American  Electric  Reliability  Coimcil 
Transmission  Line  Loading  Relief 
procedures. 

Copies  of  this  fiUng  have  been  sent  to 
the  Iiidifma  Utility  Regulatory 
Commission,  the  Indiana  Office  of 
Utility  Consimier  Counselor  and  all 
persons  who  have  executed  contracts 
with  Northern  Indiana  pursuant  to  its 
Open  Access  Transmission  Tariff. 

Comment  date:  February  4,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Wolverine  Power  Supply 
Cooperative,  Inc. 

[Docket  No.  ERg»-1326-000| 

Take  notice  that  on  January  15,  1999, 
Wolverine  Power  Supply  Cooperative, 
Inc.  (Wolverine),  tendered  for  filing  a 
notice  that  it  will  use  the  North 
American  Electric  Reliability  Council 
(NERC)  Transmission  Loading  Relief 
(TLR)  procedures.  Pursuant  to  the  order 
in  North  American  Electric  ReliabiUty 
Council,  85  FERC  1 61,353  (1998), 
Wolverine  further  tendered  for  filing 
notice  that  Wolverine's  open  access 
transmission  service  tariff  is  modified  to 
reflect  the  NERC  generic  amendment 
respecting  TLR  procedures. 

Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  East  Texas  Electric  Cooperative,  Inc. 

[Docket  No.  ER99-1327-000) 

Take  notice  that  on  January  15, 1999, 
East  Texas  Electric  Cooperative,  Inc. 
(ETEC),  tendered  for  filing  notification 
that  it  will  use  the  North  American 
Electric  Reliability  Council  (NERC) 
Transmission  Loading  Relief  (TLR) 
procedures.  Pursuant  to  the  order  in 
North  American  Electric  ReUability 


Council.  85  FERC  1  61.353  (1998),  ETEC 
further  tendered  notice  that  ETEC's 
open  access  transmission  service  tariff  is 
modified  to  reflect  the  NERC  generic 
amendment  respecting  TLR  procedures. 

Comment  date:  February  4,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  DukeSolutions,  Inc. 

(Docket  No.  ER99-132&-000] 

Take  notice  that  on  January  15,  1999, 
EhikeSolutions,  Inc.  (DukeSolutions), 
tendered  for  filing  a  letter  from  the 
Executive  Committee  of  the  Western 
Systems  Power  Pool  (WSPP)  indicating 
that  DukeSolutions  had  completed  all 
the  steps  for  pool  membership. 
DukeSolutions  requests  that  the 
Commission  amend  the  WSPP 
Agreement  to  include  it  as  a  member. 

DukeSolutions  requests  an  effective 
date  of  January  15,  1999,  for  the 
proposed  amendment.  Accordingly, 
DukeSolutions  requests  waiver  of  the 
Commission's  notice  requirements  for 
good  cause. 

Copies  of  the  filing  were  served  upon 
the  WSPP  Executive  Committee. 

Comment  date:  February  4,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Bangor  Hydro-Electric  Company 

(Docket  No.  ER99-1 329-000) 

Take  notice  that  on  January  15,  1999, 
Bangor  Hydro-Electric  Company, 
tendered  for  filing  notice  indicating  that 
Bangor's  Open  Access  Transmission 
Tariff  should  be  considered  modified  by 
NERC's  TLR  Alternative  Transmission 
Tariff  Amendment. 

Comment  date:  February  4,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Florida  Power  &  Light  Company 

(Docket  No.  ER99-1 3  30-000) 

Take  notice  that  on  January  15, 1999, 
in  compliance  with  the  Commission's 
December  16, 1998,  order  in  Docket  No. 
ER99-1 330-000,  Florida  Power  &  Light 
Company  (FPL),  tendered  for  filing 
notification  stating  that  it  employs  the 
North  American  Reliability  Council's 
Transmission  Loading  Relief 
Procedures. 

FPL  states  that  copies  of  its  Notice 
have  been  served  on  all  parties  on  the 
Commission's  service  list  for  this 
proceeding. 

Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Illinois  Power  Company 

[Docket  No.  ER99-1331-000) 

Take  notice  that  on  January  15, 1999, 
Illinois  Power  Company  tendered  for 


filing  two  unexecuted  agreements  for 
the  provision  of  Network  Integration 
Transmission  Service  to  Southern 
Illinois  Power  Cooperative:  (1)  a  Service 
Agreement  for  Network  Integration 
Transmission  Service;  and  (2)  a  Network 
Operating  Agreement. 

Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Northwestern  Public  Service 
Company 

[Docket  No.  ER99-1332-0001 

Take  notice  that  on  January  15, 1999, 
Northwestern  Public  Service  Company 
tendered  for  filing  notification  that 
Northwestern  Public  Service  Company 
adopts  the  Mid-Continent  Area  Power 
Pool's  Line  Loading  Relief  Procedures 
(LLR),  as  amended  to  comply  with  the 
Commission's  orders  in  Docket  No. 
ER98-3 709-000.  Northwestern  Public 
Service  Company  attached  to  its  notice 
(i)  LLR  and  (ii)  modifications  to  its  open 
access  transmission  tariff  to  incorporate 
LLR. 

Comment  date:  February  4,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Midwest  Independent  Transmission 
System  Operators,  Inc. 

[Docket  No,  ER99-1333-000J 

Take  notice  that  on  January  15,  1999, 
the  Midwest  Independent  Transmission 
System  Operators,  Inc.  (Midwest  ISO), 
on  behalf  of  its  transmission  owning 
members,  tendered  for  filing  a  notice 
indicating  that  the  Midwest  ISO  Open 
Access  Transmission  Tariff  should  be 
considered  modified  by  the  North 
American  Electric  Reliability  Council's 
TLR  Alternative  Transmission  Tariff 
Amendment. 

Comment  date:  February  4,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Alliant  Services,  Inc. 

(Docket  No.  ER99-1 334-000) 

Take  notice  that  on  January  15,  1999, 
Alliant  Services,  Inc.  tendered  for  fifing 
an  informational  filing  on  behalf  of  lES 
Utilities  Inc.  (lES),  Interstate  Power 
Company  (IPC)  and  Wisconsin  Power 
and  Light  Company  (WPL),  in  response 
to  the  Commission's  order  dated 
December  16, 1998,  in  North  American 
Electric  Reliability  Council,  Docket  No. 
EL98-52-000  (NERC  Order). 

Alliant  hereby  provides  notice  that  in 
accordance  with  the  NERC  Order  it 
adopts  MAPP's  Line  Loading  Relief 
Procedures  (LLR)  for  Alliant  West  and 
that  Alliant's  Open  Access 
Transmission  Tariff  (C.\TT)  on  file  with 
the  Commission  may  be  modified  by  the 
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generic  amendir  ent  attached  hereto, 
which  reflects  tl  le  changes  to  LLR 

Commission  on 
December  18,  1998.  Mid-Continent  Area 
Power  Pool.  Doaket  No.  ER98-3709- 
000,  85  FERC  1  fel,352  (December  16, 
1998),  clarified,  B5  FERC  1  61 ,396 
(December  18, 1^98)  (conforming  the 
nonfirm  curtailijient  priorities  of  LLR  to 
those  set  forth  i4  the  pro  forma  tariff). 
Alliant  hereby  provides  notice  that  in 
accordance  with  the  NERC  Order  it 
adopts  NERC's  '^'ransmission  Loading 
Relief  Procedur^  (TLR)  for  Alliant  East. 
In  the  event  the  Commission  rejects 
MAPP"s  LLR,  Alliant  will  adopt  NERC's 
TLR  for  both  Alliant- West  and  Alliant- 
East. 

A  copy  of  this  filing  has  been  served 
upon  the  Illinoi$  Commerce 
Commission,  th*  Minnesota  Public 
Utilities  Commission,  the  Iowa 
Department  of  dommerce,  and  the 
Public  Service  Commission  of 
Wisconsin.         I 

Comment  data:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thif  notice. 

25.  Cleco  Corporation 

(Docket  No.  ER99-|-1 335-000) 

Take  notice  that  on  January  15,  1999, 
Cleco  Corporation,  (Cleco),  tendered  for 
filing  notice  indicating  that  the  Cleco 
Corporation  open  access  transmission 
tari^  should  be  Considered  modified  by 
NERC's  TLR  Alternative  Transmission 
Tariff  Amendment  noted  as  Attachment 
B  in  Docket  No.  EL98-52. 

Comment  datk:  February  4, 1999,  in 
accordance  witl^  Standard  Paragraph  E 
at  the  end  of  thit  notice. 

26.  Central  Ventiont  Public  Service 
Corporation 

(Docket  No.  ER9»|l  336-000] 

Take  notice  that  on  January  15. 1999, 
Central  Vermoni  Public  Service 
Corporation  tendered  for  filing 
notification  that!  the  ISO-New  England, 
Inc.,  and  the  NeW  England  Power  Pool 
are  responsible  for  TLR  procedures 
referred  to  in  the  above-captioned 
proceeding.        j 

Comment  datk:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thi$  notice. 

27.  Boston  Edison  Company 

(Docket  No.  ER99+1 337-0001 

Take  notice  that  on  Jcuiuary  15, 1999, 
Boston  Edison  C  ompany  tendered  for 
filing  notification  that  the  ISO-New 
England,  Inc.,  and  the  New  England 
Power  Pool  are  Responsible  for  TLR 
procedures  refeijred  to  in  Docket  No. 
EL98-52-000. 


Comment  date:  February  4,  1999,  in 
accordance  writh  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  v«ll  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 
(PR  Doc.  99-1944  Filed  1-27-99;  8:45  am] 

BILUNO  CODE  STIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  11 282-001 -Rl] 

Summit  Hydropower,  Incorporated; 
Notice  of  Availability  of  Final 
Environmental  Assessment 

January  22,  1999. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Regulatory  Commission's 
(Commission's)  regulations,  18  CFR  Part 
380  (Order  No.  486,  52  F.R.  47897),  the 
Office  of  Hydropower  Licensing  has 
reviewed  the  application  for  an  original 
license  for  the  Gainer  Dam 
Hydroelectric  Project,  located  in  the 
town  of  Scituate,  Providence  County, 
Rhode  Island,  and  has  prepared  a  Final 
Environmental  Assessment  (FEA)  for 
the  project.  In  the  FEA,  the 
Commission's  staff  has  analyzed  the 
potential  enviroiunental  effects  of 
rehabilitating  and  enlarging  an  existing 
project  and  has  concluded  that  approval 
of  the  project,  as  proposed  with 
additional  staff-recommended  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  FEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2-A,  of  the  Commission's  offices 
at  888  First  Street,  N.E.,  Washington, 
D.C.  20426.  The  EA  may  also  be  viewed 


on  the  web  at  www.ferc.fed.us.  Please 

call  (202)  208-2222  for  assistance. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  99-1956  Filed  1-27-99;  8:45  am] 

BILUNO  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-21-000] 

Northern  Border  Pipeline  Company; 
Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  for  the 
Proposed  Project  2000  and  Request  for 
Comments  on  Environmental  Issues 

January  22, 1999. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Project  2000  involving  construction 
and  operation  of  facilities  by  Northern 
Border  Pipeline  Company  (Northern 
Border)  in  Montana,  North  Dakota, 
South  Dakota,  Minnesota,  Iowa,  Illinois, 
and  Indiana.^  These  facilities  would 
consist  of  about  34.4  miles  of  36-inch- 
diameter  pipeline,  and  about  53,000 
horsepower  (hp)  of  compression.  This 
EA  will  be  used  by  the  Commission  in 
its  decision-making  process  to 
determine  whether  the  project  is  in  the 
pubhc  convenience  and  necessity.  The 
application  and  other  supplemental 
filings  in  this  docket  are  available  for 
viewing  on  the  FERC  Internet  website 
(www.ferc.fed.us).  Click  on  the  "RIMS" 
link,  select  "Docket  #"  from  the  RIMS 
Menu,  and  follow  the  instructions. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  cUck  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 


>  Northern  Border's  application  was  filed  with  the 
Commission  under  Section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's  regulations. 
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to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law.  A  fact  sheet  addressing  a  number 
of  typically  asked  questions,  including 
the  use  of  eminent  domain,  is  attached 
to  this  notice  as  appendix  1.^ 

Summary  of  the  Proposed  Project 

Northern  Border  requests 
authorization  to: 

•  Construct  about  34.4  miles  of  36- 
inch-diameter  pipeline  from  Manhattan, 
Illinois  to  North  Hayden,  Indiana; 

•  Construct  two  new  compressor 
stations  totaHng  14,500  hp  at  existing 
sites  in  Johnson  County,  Iowa  and 
Bureau  County,  Illinois; 

•  Increase  compression  totaling 
38,500  hp  at  three  existing  compressor 
stations  in  Roosevelt  County,  Montana, 
McKenzie  County,  North  Dakota,  and 
Grundy  County,  Iowa; 

•  Construct  a  new  meter  station  in 
Lake  County,  Indiana;  and 

•  Construct  four  mainline  valves  and 
associated  remote  blow  dowm  valves  in 
Will  County,  Illinois. 

The  location  of  the  project  facilities  is 
showrn  in  appendix  2. 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  disturb  about  574.3  acres  of 
primarily  agricultural  land  (including 
all  extra  work  spaces).  All  facilities 
would  be  within  or  adjacent  to  existing 
rights-of-way.  Following  construction, 
about  209.9  acres  would  be  maintained 
as  new  permanent  pipeline  right-of-way. 
About  44.1  acres  would  be  retained  for 
the  aboveground  facilities,  including 
43.0  acres  already  owned  by  Northern 
Border.  All  areas  would  be  restored  after 
construction,  and  areas  not  needed  for 
aboveground  facilities  would  return  to 
their  former  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  PubUc  Convenience  and 
Necessity.  NEPA  also  requires  us  to  " 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping."  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 


'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Conunission's  Public  Reference 
and  Files  Maintenance  Branch.  888  First  Street. 
N.E.,  Washington,  D.C.  20426,  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 


Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils. 

•  Water  resources,  fisheries,  and 
wetlands. 

•  Vegetation  and  wildlife. 

•  Endangered  and  threatened  species. 

•  Public  safety. 

•  Land  use. 

•  Cultural  resoiu"ces. 

•  Air  Quality  and  noise. 

•  Hazardous  waste. 

We  wall  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  wrill  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  ofBcial  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the  . 
proposed  faciUties  and  the 
environmental  information  provided  by 
Northern  Border.  This  preliminary  list 
of  issues  may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Five  federally  listed  threatened  or 
endangered  species  may  occur  in  the 
proposed  project  area. 

•  The  project  would  cross  14 
perennial  streams  classified  as 
warmwater  fisheries. 

•  The  project  would  cross  10 
wetlands. 


•  The  pipeline  facilities  would 
disturb  about  485.6  acres  of  agricultural 
land. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor.  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations/routes],  and  , 

measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  N.E.,  Room  lA.  Washington. 
DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.2; 

•  Reference  Docket  No.  CP99-21- 
000;  and 

•  Mail  your  comments  so  that  they 
wrill  be  received  in  Washington,  DC  on 
or  before  February  22, 1999. 

If  you  do  not  want  to  send  comments 
at  this  time  but  still  want  to  remain  on 
our  mailing  list,  please  return  the 
Information  Request  (appendix  4).  If  you 
do  not  return  the  Information  Request, 
you  wrill  be  taken  off  the  mailing  list. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  knowrn  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
interveners  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  3).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

The  date  for  fiUng  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
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late  interventio  ns  must  show  good 
cause,  as  requiied  by  section 
385.214(b)(3),  *rhy  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  statiks  to  have  your 
environmental  jcomments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Paul  McKee  of  ihe  Commission's  Office 
of  External  Affiirs  at  (202)  208-1088  or 
on  the  FERC  website  (www.ferc.fed.us) 
using  the  "RIMS  "  link  to  information  in 
this  docket  nuitiber.  For  assistance  with 
access  to  RIMSl  the  RIMS  helpline  can 
be  reached  at  (^02)  208-2222.  Access  to 
the  texts  of  fontial  documents  issued  by 
the  Commissioh  with  regard  to  this 
docket,  such  asj  orders  and  notices,  is 
also  available  cm  the  FERC  website 
using  the  "CIP$"  link.  For  assistance 
with  access  to  ^IPS,  the  CIPS  helphne 
can  be  reached  |at  (202)  208-2474. 
David  P.  Boerger  i, 
Secretary. 

(PR  Doc.  99-1954  Filed  1-27-99;  8:45  am] 
BILUNQ  COOe  6717HD1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP96-606-001] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Intent  To 
Prepare  an  Environmental  Assessment 
for  the  CNG  Lease  Expansion  Project 
and  Request  for  Comments  on 
Environmental  Issues 

January  22.  1999J 

The  staff  of  tlie  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  CNG  Lease  Expansion  Project 
involving  construction  and  operation  of 
the  facilities  by  Texas  Eastern 
Transmission  uorporation  (Texas 
Eastern)  in  Westmoreland  and  Juniata 
Counties,  Penn$ylvania.'  These 
facilities  would  consist  of  about  3.98 
miles  of  36-inck-diameter  loop, 
aboveground  facilities  to  connect  the 
loop  to  an  adjacent  existing  pipeline; 
and  modificatidns  at  an  existing 
compressor  stai  ion.  This  EA  will  be 
used  by  the  Coi  amission  in  its  decision- 
to  determine  whether 
the  public  convenience 


making  process 
the  project  is  ir 


and  necessity. '  Tie  application  and 


'  Texas  Eastern's 
Commission  under 
and  Part  157  of  the 


pplication  was  Tiled  with  the 
Siection  7  of  the  Natural  Gas  Act 
i^mmission's  regulations. 


other  supplemental  filings  in  this  docket 
are  available  for  viewing  on  the  FERC 
Internet  website  (www.ferc.fed.us). 
Click  on  the  "RIMS"  Unk,  select 
"Docket  #"  from  the  RIMS  Menu,  and 
follow  the  instructions. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  dociunents  issued 
by  the  Commission,  such  as  order, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CEPS"  Hnk,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  compemy  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law.  A  fact  sheet  addressing  a  number 
of  typically  asked  questions,  including 
the  use  of  eminent  domain,  is  attached 
to  this  notice  as  appendix  1.^ 

Summary  of  the  Proposed  Pro)ect 

Texas  Eastern  wants  to  amend  its 
certificate  to  change  the  facilities 
necessary  to  provide  CNG  Transmission 
Corporation  (CNG)  leased  capacity  in 
the  CNG  Lease  Expansion  Project.  The 
facilities  would  provide  up  to  19,500 
decatherms  per  day  (Dth/d)  of  leased 
capacity  to  CNG.  In  addition,  the 
facilities  would  provide  up  to  50,000 
Dth/d  of  capacity  on  Texas  Eastern's 
Penn-Jersey  System.  Texas  Eastern  seeks 
authority  to: 

•  Construct  3.98  miles  of  36-inch- 
diameter  loop  downstream  of  the 
Delmont  Compressor  Station  from 
milepost  (MP)  2.90  to  MP  6.88  and 
aboveground  facilities  to  connect  the 
loop  to  the  adjacent  existing  pipeline 
facilities  in  Westmoreland  Coimty, 
Pennsylvania;  and 

•  Construct  a  30-inch  suction  valve; 
remove  a  12-inch  valve;  and  install 
remote  control  capability  on  another  12- 
inch  valve  at  its  Perulack  Compressor 
Station  in  Juniata  County,  Pennsylvania. 

The  location  of  the  project  facilities  is 
shown  in  appendix  2. 


^The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch.  888  First  Street, 
N.E.,  Washington,  DC.  20426.  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 


Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  29.9  acres  of  land. 
Following  construction,  about  12.1  acres 
would  be  maintained  as  new  permanent 
right-of-way  (ROW)  and  new 
aboveground  facility  sites.  The 
remaining  17.8  acres  of  land  would  be 
restored  and  allowed  to  revert  to  its 
former  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Water  resoiu-ces,  fisheries,  and 
wetlands 

•  Vegetation  and  wildlife 

•  Endangered  and  threatened  species 

•  Pubhc  safety 

•  Land  use 

•  Cultutal  resources 

•  Air  quality  and  noise 

•  Hazardous  waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendation  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  diu-ing  the 
scoping  process,  the  EA  may  be 
pubUshed  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interests 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  of^cial  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
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comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  on  page  4  of  this  notice. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Texas  Eastern.  This  preliminary  list  of 
issues  may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Three  streams  would  be  crossed. 

•  Sixteen  wetlands  would  be  affected. 

•  About  43  percent  of  the  land  that 
would  be  affected  by  the  project  is 
forested. 

•  One  residence  would  be  located 
within  36  feet  of  the  construction  ROW 
near  MP  3.71. 

•  The  project  would  cross  about  0.13 
mile  of  land  owned  by  the  U.S.  Army 
Corps  of  Engineers. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  N.E.,  Room  lA,  Washington, 
DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.2; 

•  Reference  Docket  No.  CP96-606- 
001;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  February  22, 1999. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things. 


intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  3).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

The  date  for  fiUng  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Enviroiunental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Paul  McKee  of  the  Commission's  Office 
of  External  Affairs  at  (202)  208-1088  or 
on  the  FERC  website  (www.ferc.fed.us) 
using  the  "RIMS"  link  to  information  in 
this  docket  number.  For  assistance  with 
access  to  RIMS,  the  RIMS  helpline  can 
be  reached  at  (202)  208-2222.  Access  to 
the  texts  of  formal  documents  issued  by 
the  Commission  with  regard  to  this 
docket,  such  as  orders  and  notices,  is 
also  available  on  the  FERC  website 
using  the  "CIPS"  link.  For  assistance 
with  access  to  CIPS,  the  CIPS  helpline 
can  be  reached  at  (202)  208-2474. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-1955  Filed  1-27-99;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  License 

January  22,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Amendment 
of  license. 

b.  Project  No:  2170-010. 

c.  Date  Filed:  November  17,  1998. 

d.  Applicant:  Chugach  Electric 
Association,  Inc. 

e.  Name  of  Project:  Cooper  Lake. 
/.  Location:  On  the  Cooper  Creek, 

Copper  Lake,  and  Kenai  Lake  on  Kenai 


Peninsula,  in  the  vicinity  of  Cooper 
Landing,  Alaska. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Burke  Wick, 
Chugach  Electric  Association,  Inc.,  5601 
Minnesota  Drive,  P.O.  Box  196300, 
Anchorage,  Alaska  99519-6300,  Tel: 
(907) 563-7494. 

J.  JFERC  Contact:  Mohamad  Fayyad, 
(202) 219-2665. 

;.  Comment  Date:  March  1, 1999. 

k.  Description  of  Amendment: 
Licensee  proposes  to  upgrade  the  two 
generating  units  of  the  project  by 
replacing  the  turbines  and  rewinding 
the  generators  and  auxiUary  equipment. 
This  upgrade  would  increase  the 
projects  installed  capacity  from  15  MW 
(2  units  at  7.5  MW  each)  to  21.2  MW  (2 
units  at  10.6  MW  each).  The  new  units 
would  have  a  hydraulic  capacity  of  190 
cfs  each. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
fiUng  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  nxmiber  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
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not  file  commetits  within  the  time 

specified  for  filing  comments,  it  will  be 

presumed  to  h^e  no  comments.  One 

copy  of  an  agenicy's  comments  must  also 

be  sent  to  the  Aipplicant's 

representativesj 

David  P.  Boergerf , 

Secretary.  I 

(FR  Doc.  99-1953  Filed  1-27-99;  8:45  am] 

BILUNC  CODE  (Tr 


17-01-M 


DEPARTMENT  OF  ENERGY 

Federal  En«rgv  Regulatory 
Commission  1 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

January  22, 1999.j 

Take  notice  that  the  following 
hydroelectric  amplication  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspaction: 

a.  Type  of  Aplplication:  New  Minor 
License.  [ 

b.  Project  No.[  597-003. 

c.  Date  filed:  ]une  24,  1998. 

d.  Applicant r.PacificCoTj). 

e.  Name  of  Reject:  Stairs 
Hydroelectric  Project. 

/.  Location:  Op  Big  Cottonwood  Creek 
in  Big  Cottonw()od  Canyon,  Salt  Lake 
County,  near  the  town  of  Sandy,  about 
15  miles  southeast  of  downtown  Salt 
Lake  City,  Utah  The  project  affects 
federal  lands  w  thin  the  Wasatch-Cache 
National  Forest, 

g.  Filed  Pursiant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact:  Michael  B. 
Burke,  Project  Manager,  PacificCorp, 
910  S.W.  Sixth  Avenue,  610PSB, 
Portland,  Oregon,  97204,  (503)  464- 
5344. 

i.  FERC  Contc  ct:  Any  questions  on 
this  notice  shou  Id  be  addressed  to 
Gaylord  W.  Hoisington,  E-mail  address 
gaylord.hoisingion@ferc.fed. us,  or 
telephone  (202)  219-2756. 

/.  Deadline  fo^  filing  comments, 
recommendatiohs,  terms  and 
conditions,  an(^prescriptions:  60  days 
from  the  issuante  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  fe  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Conunis^on's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documenljs  with  the  Commission 
to  serve  a  copy  ^f  that  document  on 
each  person  wh^se  name  appears  on  the 
official  service  tst  for  the  project. 
Further,  if  an  injtervenor  files  comments 


or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  afifect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time. 

/.  Description  of  the  Project:  The 
existing  project  consists  of:  (1)  a  150- 
foot-long  and  35-foot-high  earth-fill 
diversion  dam;  (2)  a  reinforced  concrete 
spillway;  (3)  a  reinforced  concrete 
intake  structure;  (4)  a  2, 850- foot-long 
penstock;  (5)  a  100-foot-wide  by  35-foot- 
long  masonry  powerhouse;  (6)  one 
Francis  turbine  generator  with  a  rated 
capacity  of  1,200  kilowatts;  (7)  a  7-foot- 
wide  by  5.3-foot-deep  reinforced 
concrete  tailrace;  and  (8)  other 
appurtenances.  No  new  construction  is 
planned. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  PubUc  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  wnvw.ferc.fed.us. 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  and 
D6. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

D6.  Filing  and  Service  of  Responsive 
Docvunents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
Section  4.34fb)  of  the  Regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20,  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 


the  application  be  filed  with  the 
Commission  within  60  days  fi-om  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST",  "MOTION 
TO  INTERVENE",  "COMMENTS", 
"REPLY  COMMENTS", 
"RECOMMENDA-nONS".  "TERMS 
AND  CONDITIONS",  or 
"PRESCRIPTIONS";  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  fi'om 
the  applicant.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application.  A  copy  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-1953  Filed  1-27-99;  8:45  am] 
BILUNG  CODE  6717-01-4* 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Pro)ect  No.  11282-001  Rhode  Island] 

Summit  Hydropower;  Notice  Modifying 
and  Establishing  a  Restricted  Service 
List  for  Comments  on  a  Programmatic 
Agreement  for  Managing  Properties 
Included  in  or  Eligible  for  Inclusion  in 
the  National  Register  of  Historic  Places 

January  22. 1999. 

On  September  8, 1998.  the 
Commission  issued  a  notice  for  Project 
No.  11282  proposing  to  establish  a 
restricted  service  list  for  the  purpose  of 
developing  and  executing  a 
programmatic  agreement  for  managing 
properties  included  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places. 

The  existing  project  features — 
Scituate  Reservoir,  Gainer  Dam, 
generating  unit,  powerhouse,  meter 
chamber,  and  appurtenant  structm«s — 
are  owned  by  the  Providence  Water 
Supply  Board.  Construction,  operation, 
and  maintenance  of  the  proposed 
project  would  directly  affect  all  of  these 
featvues. 

Rule  2010  of  the  Commission's  Rules 
of  Practice  and  Procediu«  provides  that, 
to  eliminate  unnecessary  expense  or 
improve  administrative  efficiency,  the 
Secretary  may  establish  a  restricted 
service  list  for  a  particular  phase  or 
issue  in  a  proceeding.^  The  restricted 
service  list  should  contain  the  names  of 
persons  on  the  service  list  who,  in  the 
judgment  of  the  decisional  authority 
establishing  the  list,  are  active 
participants  with  respect  to  the  phase  or 
issue  in  the  proceeding  for  which  the 
list  is  estabhshed. 

The  following  addition  is  made  to  the 
proposed  restricted  service  list  notice 
issued  on  September  8, 1998,  for  Project 
No.  11282:  Providence  Water  Supply 
Board,  552  Academy  Avenue, 
Providence,  RI  02908. 

Any  person  on  the  official  service  list 
for  the  above-captioned  proceedings 
may  request  inclusion  on  the  restricted 
service  list,  or  may  request  that  a 
restricted  service  Ust  not  be  established, 
by  filing  a  motion  to  that  effect  within 
15  days  of  this  notice  date.  An  original 
and  8  copies  of  any  such  motion  must 
be  filed  with  the  Secretary  of  the 
Commission  (888  First  Street,  NE, 
Washington,  DC  20426)  and  must  be 
served  on  each  person  whose  name 
appears  on  the  official  service  list.  If  no 
such  motions  are  filed,  the  restricted 
service  list  will  be  effective  at  the  end 


>  18  CFR  3d5.2010. 


of  the  15-day  period.  Otherwise,  a 

further  notice  will  be  issued  ruling  on 

the  motion. 

David  P.  Boergen, 

Secretary. 

[FR  Doc.  99-1951  Filed  1-27-99;  8:45  am] 

HLUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-140278;  FRL-6057-2] 

Access  to  Confidential  Business 
Information  by  Tetra  Tech 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA  has  authorized  its 
contractor,  Tetra  Tech  Environmental 
Management  Inc.  (Tetra  Tech),  of  200 
Randolph  Drive,  Suite  4700,  Chicago, 
Illinois,  for  access  to  information  which 
has  been  submitted  to  EPA  imder  all 
sections  of  the  Toxic  Substances  Control 
Act  (TSCA).  Some  of  the  information 
may  be  claimed  or  determined  to  be 
confidential  business  information  (CBI). 

DATES:  Access  to  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  February  8,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hazen,  Director,  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
E-545,  401  M  St.,  SW.,  Washington,  DC 
20460,  (202)  554-1404,  TDD:  (202)  554- 
0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  Under 
contract  number  68-W-99-008,  Tetra 
Tech,  of  200  East  Randolph  Drive, 
Chicago,  IL,  will  assist  the  Office  of 
Waste  and  Chemicals  Management  and 
Regional  Offices  RCRA  Enforcement, 
Permitting  and  Assistance  Programs  in 
implementing  the  requirements  of 
RCRA,  as  amended  and  future 
amendments.  The  major  areas  of 
support  include  enforcement, 
permitting  activities,  Subtitle  D  solid 
waste,  corrective  action,  and  RCRA 
program  planning.  Other  areas  of 
support  include  underground  storage 
tanks,  biennial  reporting,  waste 
minimization,  and  state  and  tribal 
assistance. 

hi  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  EPA 
contract  number  68-W-99-008,  Tetra 
Tech  will  require  access  to  CBI 
submitted  to  EPA  under  all  sections  of 
TSCA  to  perform  successfully  the  duties 
specified  under  the  contract.  Tetra  Tech 


personnel  will  be  given  access  to 
information  submitted  to  EPA  under  all 
sections  of  TSCA.  Some  of  the 
information  may  be  claimed  or 
determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
Tetra  Tech  access  to  these  CBI  materials 
on  a  need-to-know  basis  only.  All  access 
to  TSCA  CBI  under  this  contract  will 
take  place  at  Tetra  Tech  facilities 
located  at  200  East  Randolph  Drive, 
Suite  4700,  Chicago,  IL;  One  Union 
Square,  600  University  St.,  Suite  800, 
Seattle,  WA;  1  Dallas  Center,  350  North 
St.  Paul  St.,  Suite  2600,  Dallas,  TX;  and 
1099  18th  St.,  Suite  1960,  Denver,  CO. 

Tetra  Tech  will  be  authorized  access 
to  TSCA  CBI  at  their  facilities,  provided 
they  comply  with  the  provisions  of  the 
EPA  TSCA  Confidential  Business 
Information  Security  Manual. 

Before  access  to  TSCA  CBI  is 
authorized  at  Tetra  Tech's  sites,  EPA 
will  perform  the  required  inspection  of 
its  facilities,  and  ensure  that  these 
facilities  are  in  compliance  with  the 
Manual.  Upon  completing  review  of  the 
CBI  materials,  Tetra  Tech  will  return  all 
transferred  materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
December  31,  2001. 

Tetra  Tech  personnel  will  be  required 
to  sign  nondisclosure  agreements  and 
will  be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

List  of  Subjects 

Environmental  protection.  Access  to 
confidential  business  information. 
Dated:  January  15, 1999. 

Oscar  Morales, 

Acting  Director,  Information  Management 
Division.  Office  of  Pollution  and  Prevention 
and  Toxics. 

(FR  Doc.  99-1903  Filed  1-27-99;  8:45  am) 

BiLUNQ  CODE  6660-60-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6226-3] 

Notice  of  Meetings,  Open  to  the  Public, 
of  the  Multi-Agency  Radiation 
Laboratory  Protocols  Manual 
Development  Working  Group 

agency:  Environmental  Protection 

Agency,  lead. 

ACTION:  Meetings  open  to  the  public. 


SUMMARY:  The  Enviromiiental  Protection 
Agency  (EPA)  is  announcing  that  the 
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Department  of!  Defense,  Department  of 
Energy.  Environmental  Protection 
Agency,  Food  end  Drug  Administration, 
National  Institjute  of  Standards  and 
Technology,  ^^uclear  Regulatory 
Commission.  4nd  U.S.  Geological 
Survey  are  meeting  to  develop  a  joint 
interagency  gi|idance  manual  for 
programs  and  laboratories  to  use  when 
planning  and  ^plementing  the  analysis 
of  environmenjtal  samples  for 
radioactivity.  The  manual  uses  a 
performance  based  approach  and  will 
provide  guida|tce  to  both  project 
planners  and  laboratory  personnel.  The 
guidance  is  being  developed  as  a  draft 
dociunent,  entitled  the  Multi-Agency 
Radiation  Laboratory  Protocols 
(MARLAP]  M^ual,  and  it  is  anticipated 
that  the  final  {product  will  be  a 
consensus  doc)ument  each  agency  can 
agree  upon  an^  adopt.  Meetings  of  the 
group  are  opeii  to  the  public  on  a  first 
come,  space  ayailable  basis  with 
adv6mce  registration.  The  agenda  for  this 
meeting  will  bfe  available  on  the 
appropriate  I>frERNET  sites  Usted 
below. 


DATES,  ADDRESS,  AND  REGISTRATION:  A 
meeting  will  be  held  on  February  8,  9, 
10,  from  9:00  ^  until  5:30  PM  and  on 
February  11  from  8:30  AM  imtil  12:30 
PM.  The  meetjiig  will  be  held  at  the 
National  Institute  of  Standards  and 
Technology  (bflST),  Gaithersburg,  MD, 
Building  245,  Room  C-301.  Persons 
wishing  to  att^d  this  meeting  should 
contact  Kenneth  Iim  at  301-975-5541  to 
register.  The  schedule,  location,  and 
registration  information  for  future 
meetings  will  be  posted  at  the  following 
INTERNET  sitis: 

EPA  http://wwiv.epa.gov/radiation/ 
marlap 

DOD  http://ch,jpm- 
www.apgea.^  irmy.mil/dls/marlap.htm. 

DOE  http://w\\w.em.doe.gov/namp 
(National  Ai  alytical  Management 
Program,  Ofj  ice  of  Site  Operations, 
EM-70) 

DOE  http://tisjeh.doe.gov/oepa  (Office 
of  Environmental  Policy  and 
Assistance,  ^-41) 

NRC  http://www.nrc.gov/NRC/PUBUC/ 
meethtmlMOTHER 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  needing  further  information 
concerning  this  group  and  the  work  of 
developing  tha  Multi-Agency  Radiation 
Laboratory  Protocols  Manual  should 
contact  John  GHggs,  U.S.  Environmental 
Protection  Agency/ORIA.  540  South 
Morris  Avenua,  Montgomery,  AL 
36115-2601.  (334)  270-3450. 


Dated:  January  21, 1999. 
Larry  Weinstock, 

Director,  Radiation  Protection  Division,  EPA 
Office  of  Radiation  and  Indoor  Air. 
(PR  Doc.  99-1914  Filed  1-27-99;  8:45  am] 

BILLING  CODE  6S0O-5O-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-6225-7] 

National  Environmental  Justice 
Advisory  Council  Workgroup  on  Waste 
Transfer  Stations;  Notice  of  Public 
Meeting 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  meeting. 

summary:  The  National  Environmental 
Justice  Advisory  Council  (NEJAC) 
working  group  on  Waste  Transfer 
Stations  (WTS)  and  the  United  States 
Environmental  Protection  Agency  (EPA) 
is  sponsoring  a  meeting  in  Washington, 
DC  on  February  17, 1999.  The  purpose 
of  the  meeting  is  for  the  working  group 
to  gather  information  related  to 
potential  environmental  issues  related 
to  Waste  Transfer  Stations  nationwide. 
Information  gathered  from  these 
hearings  will  be  gathered  in  a  report  for 
recommendations  to  EPA  from  the 
NEJAC. 

The  WTS  working  group  was  formed 
after  a  NEJAC  resolution  calling  for  EPA 
to  "examine  the  risks  from  the  siting 
and  operation  of  Waste  Transfer 
Stations  for  the  purpose  of  determining 
its  regulatory  responsibilities  and 
prescribe  requirements  to  reduce  health 
risks  associated  with  such  facilities." 
The  WTS  working  group  consists  of 
representatives  of  community  based 
organizations,  business  interests,  and 
elected  officials  from  impacted 
commimities  for  the  purposes  of 
advising  on  the  design  and 
implementation  of  the  WTS  study. 

To  examine  waste  transfer  stations  in 
New  York,  the  working  group  hosted  a 
fact-finding  meeting  in  New  York  on 
November  10, 1998.  The  Washington, 
DC  meeting  will  be  held  on  February  17, 
1999  at  the  Washington  Convention 
Center  from  8:30  to  5:30.  The 
Washington  Convention  Center  is 
located  at  900  Ninth  Stiwt,  NW, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  call  Kent  Benjamin,  Office  of 
Sohd  Waste  and  Emergency  Response  at 
(202)  260-2822  or  Nancy  Wilson,  Office 
of  Solid  Waste  and  Emergency  Response 
at  (202)  260-1910  for  more  information. 


Dated:  January  21, 1999. 
Linda  Garczynski, 

Director,  Outreaci^aad  Special  Projects, 

Office  of  Solid  Waste  and  Emergency 

Response. 

[FR  Doc.  99-1905  Filed  1-27-99;  8:45  am] 

HLUNG  CODE  SS60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-854;  FRL-6056-3] 

AgrEvo  USA  Company;  Pesticide 
Tolerance  Petition  Filing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  the 
docket  control  number  PF-854,  must  be 
received  on  or  before  March  1, 1999. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Information  and  Records 
Integrity  Branch,  Public  Information  and 
Services  Divison  (7502C),  Office  of 
Pesticides  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person  bring 
comments  to:  Rm.  119,  CM  #2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  luder 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  119  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays. 

FOR  FURTHER  INFORMATION  CONTACT:  Peg 
Perreault,  Registration  Support  Branch, 
Registration  Division  (7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW, 
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Washington.  IX  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Rm.  207,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  ArUngton,  VA  22202, 
(703)  305-5417;  e-mail: 
perreault.peg@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemical  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  this  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
imder  docket  control  nimiber  (PF-8541 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  pubUc  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  hoUdays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (PF-854)  and 
appropriate  petition  nimiber.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

List  of  Subiects 

Environmental  protection, 
Agricultural  commodities,  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  January  19, 1999. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  siunmary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  views  of  the  petitioner. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

AgrEvo  USA  Company 

PP  9F3705  and  9H5572 

EPA  has  received  pesticide  petitions 
(PP  9F3705  and  9H5572)  fi-om  AgrEvo 
USA  Company,  Little  Falls  Center  One, 
2711  Centerville  Road,  Wihnington,  DE 
19808,  proposing  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  21  U.S.C.346a(d),  to 
amend  40  CFR  part  180  by  establishing 
a  tolerance  for  residues  of  clofentezine 
in  or  on  the  raw  agricultural  commodity 
apples  at  0.5  parts  per  milhon  (ppm),  in 
the  processed  feed  commodity  wet 
apple  pomace  at  10  ppm,  and  in  milk  at 
0.05  ppm.  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

APOLLO*  SC  Ovicide/Miticide 
(active  ingredient  clofentezine)  is 
registered  for  use  on  apples  (early 
season  through  tight  cluster),  pears, 
almonds,  walnuts,  apricots,  cherries, 
nectarines,  and  peaches  to  control 
European  red  mites  and  several  spider 
mite  species.  It  is  an  environmentally- 
friendly,  IPM-compatible  product  used 
at  low  dose  rates,  and  only  once  per 
season.  Clofentezine  has  been  shown  to 
be  relatively  non-toxic  in  studies 
conducted  on  mammals,  fish,  birds, 
aquatic  invertebrates,  predacious  and 
other  beneficial  mites,  bees,  algae,  and 
plants. 

On  February  23, 1995,  EPA 
conditionally  approved  the  use  of 
APOLLO*  SC  on  apples  (early  season 
through  tight  cluster)  and  established  a 
permanent  tolerance  for  clofentezine  on 
fresh  apples  of  0.01  ppm.  The 


registration  was  made  permanent 
February  19.  1998.  following  the 
completion  of  a  successful  analytical 
method  try-out  (MTO)  by  EPA  (at  the 
0.01  ppm  limit  of  quanitation  (LOQJ. 

The  information  summarized  below 
was  previously  submitted  in  support  of 
the  requested  label  amendment  for  use 
on  apples  with  a  45  day  pre-harvest 
interval.  The  studies  on  which  this 
summary  is  based  were  thoroughly 
reviewed  and  approved  by  the  Agency 
as  part  of  previous  regulatory  actions. 
However,  the  accuracy  of  this  summary 
has  not  been  evaluated  by  the  Agency. 

Upon  re-examination  of  this  tolerance 
petition,  AgrEvo  trusts  that  EPA  will 
agree  that  the  label  amendment  to  allow 
the  use  of  APOLLO*  SC  (clofentezine) 
on  apples  through  a  45  day  pre-harvest 
interval  would  not  pose  a  significant 
risk  to  human  health,  including  that  of 
infants,  and  children,  and  is  in 
compliance  with  the  requirements  of  the 
Food  Quality  Protection  Act  (FQPA)  of 
1996. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  clofentezine  has  been  studied  in  three 
crops  representative  of  the  use  pattern 
for  APOLLO*  SC:  apples  (pome  fruit), 
peaches  (stone  fruit],  and  grapes  (vines/ 
small  fruit).  In  each  case,  unchanged 
clofentezine  was  the  major  extractable 
residue  present.  Non-extractable 
residues  (fiber-bound)  were  negligible. 
Minor  amounts  of  2-chlorobenzonitrile, 
the  major  photo-degradation  product, 
were  detected,  predominantly  on  the 
fruit  siu-face.  Dissipation  of  this 
component  may  be  a  significant  route  in 
the  degradation  of  clofentezine  on  the 
surface  of  these  crops.  The  nature  of  the 
residue  in  apples,  and  in  all  the  other 
registered  crops,  is  therefore  adequately 
understood.  The  residue  of  concern  is 
the  parent,  clofentezine. 

2.  Analytical  method.  EPA  recently 
approved  an  analytical  method  for 
clofentezine  on  apples  (MRID  43800801) 
at  a  LOQof  0.01  ppm.  In  support  of  that 
effort,  AgrEvo  submitted  an 
independent  laboratory  vaUdation  of  the 
method  (MRID  44038001)  which 
involves  organic  extraction  and  then 
cleanup,  followed  by  high-pressure 
Uquid  chromatography.  This  method  is 
suitable  for  enforcement  for  the  current 
registration  of  APOLLO*  SC  ovicide/ 
miticide  on  apples  through  the  tight 
cluster  timing. 

For  the  requested  use  on  apples  with 
a  45  day  PHI,  an  analytical  method 
similar  to  the  above  was  previously 
approved  during  the  review  of  the 
petition,  PP  9F3705/9H5572.  This 
method  was  deemed  suitable  for 
enforcement  of  the  tolerances  proposed 
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lower  than  thos< 


in  the  tolerance  petition.  Similar 
analytical  methods  suitable  for 
enforcement  purposes  are  available  for 
all  the  other  redstered  crops  and 
relevant  animal]  tissues/milk/ fat. 

3.  Magnitude  vf  residues.  Extensive 
field  residue  triils  have  been  conducted 
with  APOLLO®!  SC  °^  ^PP^^^ 
throughout  the  major  apple-growing 
regions  of  the  United  States. 
Application  through  45  days  PHI  at  the 
maximum  use  rate  resulted  in  residues 
p  fresh  apples  of  <  0.01 
1.  In  processing  studies 
had  been  treated  with 
;  the  maximum  use  rate 
I  PHI,  residues  in  the 
ttodity  apple  juice  were 
E  in  the  raw  agricultural 
commodity;  residues  in  wet  apple 
pomace  ranged  pom  <  0.01  ppm  to  0.03 
ppm.  In  tolerance  petition  PP  9F3705/ 
9H5572  tolerances  were  proposed  and 
approved  (although  not  enacted)  for 
apples  (0.5ppmi,  and  apple  pomace,  wet 
and  dry  (10  ppm). 

Residue  trials  were  conducted  for 
APOLLO®  SC  oh  pears,  apricots, 
cherries,  nectarines,  peaches,  almonds, 
and  walnuts  at  jhe  maximum  use  rates 
and  minimum  ore-harvest  intervals 
(PHIs)  throughout  the  major  growing 
regions  of  the  Uhited  States.  Residues  in 
pears  ranged  frdm  <  0.01  to  0.2  ppm. 
Residues  in  stone  fruit  ranged  from  < 
0.01  to  0.66  ppip.  Residues  on  almond 
hulls  ranged  frdm  0.93  to  2.4  ppm,  on 
almond  nut  meats  from  <  0.05  to  0.3 
ppm,  and  on  wrlnuts  <  0.02  ppm. 
Tolerances  wen  i  therefore  established 
on  pears  (0.5  pf  m);  apricots,  cherries, 
nectarines,  and  peaches  (1.0  ppm); 
almond  nutmeats  (0.5  ppm);  almond 
hulls  (5.0  ppm);  and  walnuts  (0.02 
ppm). 

Ruminant  feeding  studies  were 
conducted  to  d(  termine  the  magnitude 
of  the  clofentez  ne-derived  residues  in 
the  tissues  and  nilk  of  cows.  Four 
groups  of  three  dairy  cattle  were  fed 
technical  clofentezine  in  the  diet  at  dose 
levels  of  0, 10,  30,  and  100  ppm  over  a 
period  of  28  days.  Daily  milk  samples 
were  taken  and lat  the  termination  of  the 
study,  the  following  organs  were 
analyzed:  liver,jkidiiey,  heart,  muscle, 
peritoneal  fat  and  subcutaneous  fat.  At 
the  feeding  levql  of  10  ppm,  residues 
were  0.3  ppm  in  liver  and  <  0.05  ppm 
in  kidney,  milk  and  other  tissues.  EPA 
established  tolerances  for  cattle,  goats, 
hogs,  horses,  ar  d  sheep  as  follows:  0.05 
ppm  in  meat,  fst,  and  meat  by-products 
except  Uver;  0.'  ppm  in  liver;  and  0.01 
ppm  in  milk.  T  le  tolerances  on  meat, 
fat,  meat  by-prc  ducts,  and  liver  were 
also  previously  approved  in  tolerance 
petitions  PP  9FP705/9H5572,  the  label 
amendment  for  use  on  apples  through 


45  days  PHI.  The  tolerance  for  milk  was 
approved  (although  not  enacted)  at  0.05 
ppm  in  this  tolerance  petition. 

B.  Toxicological  Profile 

The  toxicology  of  clofentezine  has 
been  thoroughly  evaluated  by  EPA  as 
part  of  previous  regulatory  actions.  The 
studies  are  considered  to  be  valid, 
reliable  and  adequate  for  the  purposes 
of  evaluating  potential  health  risks  and 
for  establishing  tolerances.  The  primary 
studies  submitted  in  support  of  the 
registration  of  clofentezine  are 
summarized  below.  The  conclusions 
presented  are  those  determined  by  the 
Agency  (as  reported  by  the  registrant). 

1.  Acute  toxicity.  Technical  grade 
clofentezine  has  a  relatively  low  degree 
of  acute  toxicity  and  irritation  potential. 
It  is  classified  as  Toxicity  Category  III 
for  oral,  dermal  and  inhalation  toxicity, 
and  Toxicity  Category  IV  for  eye  and 
skin  irritation.  The  acute  oral  LD50  of 
clofentezine  was  determined  to  be 
>5,200  milligram/kilogram  (mg/kg)  in 
rats  and  mice,  >3,200  mg/kg  in 
hamsters,  and  >2,000  mg/kg  in  beagle 
dogs.  The  acute  rat  dermal  LD50  was 
>2,100  mg/kg.  Clofentezine  is 
considered  to  be  practically  non- 
irritating  to  eyes  and  skin  but  is 
considered  to  be  a  weak  skin  sensitizer 
in  the  guinea  pig  maximization  assay. 

APOLLO®  SC  is  classified  as  Toxicity 
Category  TV  for  oral  toxicity  and  skin 
irritation,  and  as  Toxicity  Category  III 
for  dermal  toxicity  and  eye  irritation. 
The  acute  oral  LD50  of  APOLLO®  SC 
was  determined  to  be  >  5,000  mg/kg  in 
rats;  the  acute  dermal  LD50  in  rats  was 
>  2,400  mg/kg.  APOLLO®  SC  is 
considered  slightly  irritating  to  eyes  and 
skin. 

2.  Genotoxicty.  No  evidence  of 
genotoxicity  was  noted  in  a  battery  of  in 
vitro  and  in  vivo  studies.  Studies 
submitted  included  Ames  Salmonella 
and  mouse  lymphoma  gene  mutation 
assays,  a  mouse  micronucleus  assay,  a 
rat  dominant  lethal  assay,  a  gene 
conversion,  and  mitotic  recombination 
assay  in  yeast. 

3.  Reproductive  and  developmental 
toxicity.  A  multigeneration  rat 
reproduction  study  was  conducted  at 
dietary  concentrations  of  0,  4,  40  and 
400  ppm.  The  parental  no-observed 
adverse  effect  level  (NOAEL)  was  40 
ppm  based  on  slightly  reduced  body 
weights,  increased  liver  weights  and 
hepatocellular  hypertrophy  at  400  ppm. 
No  treatment  related  reproductive 
effects  were  noted  at  any  dose  level. 

In  a  rat  developmental  toxicity  study, 
clofentezine  was  administered  by 
gavage  at  dose  levels  of  0,  320,  1,280 
and  3,200  mg/kg/ day  during  gestation 
days  6  to  20.  Evidence  of  maternal 


toxicity  was  noted  at  3,200  mg/kg/day 
and  consisted  of  decreased  weight  gain, 
increased  liver  weights  and 
centrilobular  hepatocellular 
enlargement.  No  developmental  effects 
were  observed  at  any  dose  level. 

In  a  rabbit  developmental  toxicity 
study,  clofentezine  was  administered  by 
gavage  at  dose  levels  of  0,  250,  1,000 
and  3,000  mg/kg/day  during  gestation 
days  7  to  28.  Slight  maternal  toxicity 
(decreased  maternal  food  consumption 
and  weight  gain)  and  a  slight  decrease 
in  fetal  wei^t  were  noted  at  3,000  mg/ 
kg/day.  Thus,  the  NOAEL  was 
considered  to  be  1.000  mg/kg/day  for 
both  maternal  and  developmental 
effects. 

4.  Subchronic  toxicity.  In  a 
preliminary  90  day  feeding  study 
designed  to  select  a  suitable  high  dose 
level  for  a  subsequent  chronic  rat  study, 
clofentezine  was  administered  to  rats  at 
dietary  concentrations  of  0,  3,000,  9,000 
and  27,000  ppm.  A  significant  reduction 
in  weight  gain  was  noted  at  9,000  and 
27,000  ppm.  In  addition,  a  marked, 
dose-related  hepatomegaly  and 
centrilobular  hepatocyte  enlargement 
was  noted  in  all  treatment  groups.  In  a 
subsequent  90-day  feeding  study, 
clofentezine  was  administered  to  rats  at 
dietary  concentrations  of  0.  40,  400  and 
4.000  ppm.  Slightly  reduced  weight 
gain,  alterations  in  several  clinical 
pathology  parameters,  increased  liver, 
kidney  and  spleen  weights,  and 
centrilobular  hepatocyte  enlargement 
were  noted  al  400  and/or  4,000  ppm. 
Thus,  40  ppm  (-2.8  mg/kg/day)  was 
considered  to  be  the  NOAEL  for  this 
study. 

Clofentezine  was  administered  to 
beagle  dogs  for  90  days  at  dietary 
concentrations  of  0,  3,200.  8,000  and 
20,000  ppm.  Increased- liver  weights 
were  noted  at  all  dose  levels  but  no 
histopathological  changes  nor  any  other 
treatment-related  effects  were  observed. 

5.  Chronic  toxicity.  In  a  12  month 
feeding  study,  clofentezine  was 
administered  to  beagle  dogs  at  dietary 
concentrations  of  0,  50. 1.000  and 
20.000  ppm.  An  increase  in  adrenal  and 
thyroid  weights,  as  well  as  moderate 
hepatotoxicity  consisting  of  minimal 
periportal  hepatocyte  enlargement  with 
cytoplasmic  eosinophilia,  hepatomegaly 
and  increased  plasma  cholesterol, 
triglycerides  and  alkaline  phosphatase 
levels,  were  noted  at  20,000  ppm. 
Evidence  of  slight  hepatotoxicity  was 
also  noted  at  1,000  ppm.  Thus,  the 
NOAEL  for  this  study  was  considered  to 
be  50  ppm  (-1.25  mg/kg/day'). 

In  a  27  month  feeding  study, 
clofentezine  was  administered  to  rats  at 
dietary  concentrations  of  0. 10.  40  and 
400  ppm.  Effects  noted  at  400  ppm  were 
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limited  to  the  liver  and  thyroid, 
primarily  of  males,  and  consisted  of 
increased  liver  weights,  a  variety  of 
microscopic  liver  lesions  (centrilobular 
hepatocyte  hypertrophy  and 
vacuolation,  focal  cystic  hepatocellular 
degeneration  and  diffuse  distribution  of 
fat  deposits),  increased  serum  thyroxine 
levels,  and  a  slight  but  statistically 
signiflcant  increase  in  the  incidence  of 
thyroid  follicular  cell  tumors.  The 
NOAEL  was  considered  to  be  40  ppm 
(-2  mg/kg/day). 

Clofentezine  was  not  oncogenic  to 
mice  when  administered  for  2  years  at 
dietary  concentrations  of  0,  50,  500  and 
5,000  ppm.  Decreased  weight  gain, 
increased  liver  weights,  and  increased 
mortality  were  noted  at  5,000  ppm.  An 
increased  incidence  of  eosinophilic  or 
basophilic  hepatocytes  was  noted  at 
5,000  ppm,  and  possibly  500  ppm. 

6.  Special  studies.  Numerous  studies 
were  conducted  to  investigate  the 
mechanism  for  the  increased  incidence 
of  male  thyroid  follicular  tumors  that 
was  observed  in  the  chronic  rat  study. 
These  studies  suggest  that  the  tumors 
may  have  been  caused  by  increased 
thyroid  stimulating  hormone  (TSH) 
levels,  which,  in  turn,  resulted  from 
clofentezine's  liver  toxicity. 

7.  Animal  metabolism.  The 
metabolism,  tissue  distribution  and 
excretion  of  clofentezine  have  been 
evaluated  in  a  number  of  species.  In  all 
species,  almost  all  of  the  administered 
dose  was  recovered  within  24  to  48 
hours  after  treatment,  primarily  via  the 
feces.  The  major  route  of  metabolism 
was  found  to  be  ring  hydroxylation, 
sometimes  preceded  by  the  replacement 
of  a  chlorine  atom  with  a  methyl-thio 
group.  Blood  and  tissue  levels  in  the 
fetuses  of  pregnant  rats  that  had  been 
treated  with  clofentezine  were  much 
lower  than  the  levels  found  in  the 
mother,  indicating  that  clofentezine 
does  not  readily  pass  across  the 
placenta.  In  addition,  less  than  1%  of 
the  administered  dose  was  absorbed 
through  the  skin  of  rats  following  a  10 
hour  exposure  to  a  SO  SC  (50% 
suspension  concentrate)  formulation  of 
clofentezine. 

Following  oral  dosing  of  a  cow  and 
three  goats  with  'O-  labeled 
clofentezine,  the  residue  in  milk  was 
identified  as  a  single  metabohte,  4- 
hydroxyclofentezine.  Similarly,  4- 
hydroxyclofentezine  has  been  shown  to 
be  the  only  metabolite  present  in  fat, 
liver,  and  kidney.  No  unchanged 
clofentezine  or  other  metabolites  were 
foimd.  Therefore,  the  nature  of  the 
residue  in  animals  is  adequately 
understood.  The  residues  of  concern  are 
the  combined  residues  of  the  parent, 


clofentezine,  and  the  4- 
hydroxyclofentezine  metabolite. 

8.  Endocrine  disruption.  Except  for 
the  thyroid  mechanistic  studies 
mentioned  above,  no  special  studies 
have  been  conducted  to  investigate  the 
potential  of  clofentezine  to  induce 
estrogenic  or  other  endocrine  effects. 
However,  the  standard  battery  of 
required  toxicity  studies  has  been 
completed.  These  studies  include  an 
evaluation  of  the  potential  effects  on 
reproduction  and  development,  and  an 
evaluation  of  the  pathology  of  the 
endocrine  organs  following  repeated  or 
long-term  exposure.  These  studies  are 
generally  considered  to  be  sufficient  to 
detect  any  endocrine  effects.  However, 
with  the  exception  of  a  slightly 
increased  incidence  of  thyroid  tumors 
in  male  rats,  no  such  effects  were  noted 
in  any  of  the  studies  with  clofentezine. 
The  male  rat  is  known  to  be  much  more 
susceptible  than  humans  to  the 
carcinogenic  effects  resulting  from 
thyroid  hormone  imbalance  and/or 
increased  levels  of  TSH.  Therefore,  the 
alterations  in  thyroid  hormone  and 
subsequent  thyroid  pathological 
changes,  which  have  been  noted 
following  administration  of  high  doses 
of  clofentezine,  are  considered  to  be  of 
minimal  relevance  to  human  risk 
assessment,  particularly  considering  the 
low  levels  of  clofentezine  to  which 
humans  are  likely  to  be  exposed. 

C.  Aggregate  Exposure 

Clofentezine  is  a  miticide  used  on 
apples,  pears,  almonds,  walnuts, 
apricots,  cherries,  peaches,  and 
nectarines.  Clofentezine  has  also  been 
registered  recently  for  use  on 
ornamental  plants,  however,  the 
product  registered  for  use  on 
ornamental  plants  (OVATION* 
miticide/insecticide)  is  not  being 
marketed  at  this  time.  There  are  no 
other  non-crop  uses.  Thus,  potential 
sources  of  non-occupational  exposiu«  to 
clofentezine  would  consist  only  of  any 
potential  residues  in  food  and  drinking 
water.  There  are  no  acute  toxicity 
concerns  with  clofentezine.  Therefore, 
only  chronic  exposures  are  addressed 
here. 

1.  Dietary  exposure — Food.  A  worst 
case  dietary  exposure  assessment  was 
performed  for  clofentezine  using  the 
Exposure®  1  software  system  (TAS.  Inc.) 
and  the  1977-78  USDA  consumption 
data.  This  assessment  assumed  that 
100%  of  all  apples,  pears,  almonds, 
walnuts,  apricots,  cherries,  nectarines, 
peaches,  milk,  and  the  fat,  meat,  and 
meat  by-products  of  cattle,  goats,  horses, 
sheep,  and  hogs  contained  residues  at 
the  established  and  proposed  tolerance 
levels,  specify  here  or  previously.  A 


more  realistic  assessment  was  also 
conducted  using  estimates  of  market 
share. 

2.  Drinking  water.  All  EPA 
environmental  fate  data  requirements 
have  been  satisfied.  The  potential  for 
clofentezine  to  leach  into  groundwater 
was  assessed  in  terrestrial  field 
dissipation  studies  conducted  in  several 
locations  and  in  varying  soil  types.  Half- 
lives  ranged  from  32.4  to  83  days.  No 
evidence  of  leaching  of  parent  or 
degradation  products  was  observed. 
Based  upon  these  and  other  studies, 
EPA  concluded  that  "clofentezine  is  a 
relatively  short-lived,  non-mobile 
compound  which  does  not  pose  a  risk 
to  groundwater,  and  will  not  be 
expected  to  accumulate  in  rotational 
crops."  Thus,  the  potential  for  finding 
significant  clofentezine  residues  in 
drinking  water  is  minimal  and  the 
contribution  of  any  such  residues  to  the 
total  dietary  intake  of  clofentezine  will 
be  negligible.  No  Maximum 
Contaminant  Level  for  clofentezine  has 
been  established. 

D.  Cumulative  Effects 

The  primary  effects  observed  in  the 
toxicity  studies  conducted  with 
clofentezine  appear  to  be  a  result  of  its 
potency  as  an  enzyme  inducer. 
Although  many  other  chemicals  are  also 
known  to  induce  microsomal  enzymes, 
insufficient  information  is  available  at 
this  time  to  determine  whether  or  not 
the  potential  toxic  effects  from  these 
chemicals  are  cumulative.  Fiuthermore, 
realistic  estimates  of  potential  non- 
occupational exposure  to  clofentezine 
indicate  that  such  exposures  are 
minimal  and  far  below  the  levels  that 
might  be  expected  to  produce  any 
effects.  Thus,  any  contribution  of 
clofentezine  to  cumulative  risk  will  not 
be  significant.  Therefore,  only  exposure 
from  clofentezine  is  being  addressed  at 
this  time. 

E.  Safety  Determination 

1.  U.S.  population.  The  toxicity  and 
residue  data  bases  for  clofentezine  are 
considered  to  be  valid,  reliable  and 
essentially  complete.  Although 
clofentezine  has  been  classified  by  EPA 
as  Category  C  for  oncogenicity, 
quantitative  oncogenic  risk  assessment 
was  considered  inappropriate  for  the 
following  reasons: 

i.  Evidence  of  tumors  was  limited  to 
a  single  site  in  one  sex  of  one  species 
and  occurred  only  at  the  high-dose 
level. 

ii.  The  increased  incidence  of  thyroid 
follicular  tumors  was  only  marginally 
increased  above  both  conoiurent  and 
historical  control  levels. 


4418 


Federal  Register/ Vol.  64,  No.  18 /Thursday,  January  28,  1999/Notices 


iii.  No  evidei  ice  of  genotoxicity  has 
been  observed. 

iv.  Mechanis  tic  data  indicate  that  the 
thyroid  tumors  were  Hkely  a  secondary, 
threshold-mediated  effect  associated 
with  clofentezipe's  liver  toxicity. 
Furthermore,  hjumans  are  believed  to  be 
much  less  susceptible  to  this  effect  than 
rats.  Therefore  j  no  effect  on  the  thyroid- 
pituitary  axis  or  oncogenic  response 
would  be  expected  at  exposure  levels 
which  did  not  Affect  the  liver. 

Thus,  a  standard  margin  of  safety 
approach  is  considered  appropriate  to 
assess  the  potential  for  clofentezine  to 
produce  both  oncogenic  and  non- 
oncogenic  effects.  Based  on  the 
previously  described  data,  EPA  has 
adopted  an  reference  dose  (RfD)  value 
for  clofentezinq  of  0.0125  mg/kg/day, 

dated  using  the  NOAEL 
|ay  from  the  1  year  dog 
id  a  100- fold  safety 


which  was  calc 
of  1.25mg/kg/c 
feeding  study 
factor. 

Using  the  wc 
100%  of  crop  t^ 


rst-case  assumptions  of 
eated  and  that  all  crops 
and  animal  commodities  contain 
residues  of  clofsntezine  at  the  current 
tolerance  levels ,  the  aggregate  exposure 
of  the  general  population  to  clofentezine 
from  the  established  tolerances  utilizes 
about  5%  of  thd  RfD.  Using  more 
realistic  estima  es  of  percent  crop 
treated  and  adji  isting  for  contribution 
from  livestock  ( liet,  this  decreases  to 
less  than  0.5%  of  the  RfD.  Repeating 
these  assessmei  its  with  the  proposed 
tolerances,  the  ;  )ercent  RfD  for  the  worst 
case  is  less  thai  10%,  and  for  the  more 
realistic  case  ths  percent  RfD  decreases 
to  less  than  1.2' ifc.  There  is  generally  no 
concern  for  exposures  which  utilize  less 
than  100%  of  tlie  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
would  not  posejsignificant  risks  to 
human  health.  Therefore,  there  is  a 
reasonable  certiinty  that  no  harm  will 
result  to  the  geiieral  population  from 
aggregate  exposure  to  clofentezine 
residues.  I 

2.  Infants  anQ  children.  Data  from  rat 
and  rabbit  developmental  toxicity 
studies  and  rat  inulti  generation 
reproduction  stpdies  are  generally  used 
to  assess  the  potential  for  increased 
sensitivity  of  injfants  and  children.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development.  Rjeproduction  studies 
provide  informi  ition  relating  to 
reproductive  an  d  other  effects  on  adults 
and  offspring  from  prenatal  and 
postnatal  exposure  to  the  pesticide. 

No  indicatior  of  increased  sensitivity 
to  infants  and  c  lildren  was  noted  in  any 
of  the  studies  m  ith  clofentezine.  No 


developmental  effects  were  noted  in 
rats,  even  at  a  dose  level  (3,200  mg/kg/ 
day)  that  exceeded  the  1,000  mg/kg/day 
hmit  dose  and  produced  maternal 
toxicity.  In  addition,  no  evidence  of 
reproductive  toxicity  was  noted  in  the 
rat  multigeneration  reproduction  study. 
Slight  developmental  toxicity 
(decreased  fetal  weights)  was  noted  in 
rabbits,  but  only  at  a  dose  level  (3,000 
mg/kg/day)  that  exceeded  the  EPA  limit 
dose  and  also  produced  maternal 
toxicity. 

FFDCA  Section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  to  account  for  pre- 
and  post-natal  toxicity  and  the 
completeness  of  the  data  base.  The 
toxicology  database  for  clofentezine 
regarding  potential  pre-  and  post-natal 
effects  in  children  is  complete  according 
to  existing  Agency  data  requirements 
and  does  not  indicate  any 
developmental  or  reproductive 
concerns.  Furthermore,  the  existing  RfD 
is  based  on  a  NOAEL  of  1.25  mg/kg/day 
(from  the  1  year  dog  study)  which  is 
already  more  than  800-fold  lower  than 
the  NOAEL  in  the  rabbit  developmental 
toxicity  study.  Thus,  the  existing  RfD  of 
0.0125  mg/kg/day  is  considered  to  be 
appropriate  for  assessing  potential  risks 
to  infants  and  children  and  an 
additional  uncertainty  factor  is  not 
warranted. 

Using  the  conservative  exposure 
assumptions  described  above  (proposed 
tolerances,  100%  crop  treated,  and  no 
adjustments  for  percent  contribution 
from  livestock  diet),  aggregate  exposure 
to  residues  of  clofentezine  are  expected 
to  utilize  about  65%  of  the  RfD  in  non- 
nursing  infants,  33%  of  the  RfD  in 
nursing  infants,  and  25%  of  the  RfD  in 
children  aged  1  to  6  years  old. 

Using  more  realistic  estimates  of 
percent  crop  treated  and  adjusting  for 
the  percent  contribution  from  livestock 
diet,  the  percent  of  RfD  utilized  is  less 
than  8%  for  these  population 
subgroups.  These  numbers  would  be 
lowered  further  if  anticipated  residues 
were  utilized  rather  than  tolerance 
values.  Therefore,  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  or  children  from  aggregate 
exposure  to  clofentezine  residues. 

F.  International  Tolerances 

Codex  tolerances  have  been 
established  for  clofentezine  on  a  wide 
variety  of  crops,  including  apples.  The 
following  MRLs  were  adopted  by  the 
Codex  Committee  on  Pesticide  Residues 
(CCPR)  in  April,  1988,  except  as  noted 
in  parentheses: 


Commodity 


Cattle  meat 

Cattle,  edible  offal. 

Cattle,  milk  

1  Citrus  fruits  

Cucumber 

Currants 

Eggs  (poultry) 

Grapes 

Pome  fruits 

Poultry,  edible  offal 

Poultry  meat 

Stone  fruits 

Strawtserry  


MRL  (mg/kg) 


0.05 

0.1 

0.01 

0.5  (1995) 

1.0(1991) 

0.01  (1993) 

0.05 

1.0(1995) 

0.5 

0.05 

0.05 

0^ 

2.0 


|FR  Doc.  99-1904  Filed  1-27-99;  8:45  am] 
BILUNQ  CODE  6S60-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30466;  FRL-6054-1] 

Certain  Companies;  Applications  to 
Register  Pesticide  Products 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  aimounces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  hisecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  March  1,  1999. 
ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  [OPP-30466]  and  the 
file  symbols  to:  PubUc  Information  and 
Records  Intregrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460.  In 
person,  bring  comments  to: 
Environmental  Protection  Agency,  Rm. 
119,  CM  #2,  1921  Jefferson  Davis  Hwy.. 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  CBI.  Information 
so  marked  will  not  be  disclosed  except 
in  accordance  with  procedures  set  forth 
in  40  CFR  part  2.  A  copy  of  the 
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comment  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  Tlie  public 
docket  is  available  for  public  inspection 
in  Rm.  119  at  the  Virginia  address  given 
above,  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  Tompkins,  Product  Manager 
(PM-25),  Registration  Division  {7505CJ, 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location,  telephone  niunber,  and 
e-mail  address:  Rm.  239,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202.  (703  305-5697,  e-mail: 
tompkins.jim@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATKM:  EPA 
received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
appUcations  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

I.  Products  Containing  Active 
Ingredients  Not  Included  In  Any 
Previously  Registered  Products 

1.  File  Symbol:  524-UOO.  AppUcant: 
Monsanto  Company,  600  13th  St.,  NW., 
Suite  660,  Washington,  DC  20005. 
Product  Name:  MON  37500  Technical. 
Herbicide.  Active  ingredient:  N-(((4,6- 
dimethoxy-2-pyrimidinyl)  amino]- 
carbonylj-2-(ethyl-sulfonyl) 
imidazo[l,2-a]  pyridine-3-sulfonamide 
at  98.0%.  Proposed  classification/Use: 
None.  For  use  only  in  the  manufacture 
of  herbicide  formulations. 

2.  File  Symbol:  524-LNN.  AppUcant: 
Monsanto  Co.  Product  Name:  Maverick. 
Herbicide.  Active  ingredient: 
Sulfosulfuron,  l-(2- 
ethylsulfonylimidazo  (1,2-aj  pyridin-3- 
ylsulfonyl)-3-(4,6-dimethoxypyrimidin- 
2-yl)  urea  at  75%.  Proposed 
classification/Use:  None.  For  the  control 
of  annual  grasses  and  broadleaf  weeds 
in  winter  and  spring  wheat. 

3.  File  Symbol:  524-LNN.  AppUcant: 
Monsanto  Co.  Product  Name:  MON 
37503NC.  Herbicide.  Sulfosulfuron.  1- 
(2-ethylsulfonylimidazo  (1.2-a]  pyridin- 
3-ylsulfonyl)-3-(4,6- 
dimethoxypyrimidin-2-yl)  urea  at  75%. 
Proposed  classification/Use:  None.  For 
the  control  of  annual  and  perennial 
grass  and  broadleaf  weeds  in  noncrop 
areas. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 


requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

n.  Public  Record  and  Electronic 
SulHnissions 

The  official  record  for  this  notice,  as 
well  as  the  pubUc  version,  has  been 
estabUshed  for  this  notice  imder  docket 
number  [OPP-304661  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
pubUc  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  official  notice  record  is 
located  at  the  address  in  "ADDRESSES" 
at  the  beginning  of  this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  (OPP-304661. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest.  Product  registration. 
Dated:  January  20, 1999. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[PR  Doc.  99-1902  Filed  1-27-99;  8:45  am) 

BILUNQ  CODE  6560-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6226-4] 

Proposed  Administrative  Settiement 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

agency:  Environmental  Protection 
Agency. 

ACTION:  Request  for  pubUc  comment. 

SUMMARY:  The  U.S.  EnvironmenUl 
Protection  Agency  is  proposing  to  enter 
into  a  de  minimis  settlement  pursuant  to 
section  122(g)(4)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
(CERCLA).  42  U.S.C.  9622(g)(4).  This 
proposed  settlement  is  intended  to 
resolve  the  liabiUties  under  CERCLA  of 
four  de  minimis  parties  for  response 
costs  incurred  and  to  be  incurred  at  the 
CAR  Battery  Company,  Inc.  Superfund 
Site,  Chesterfield  County,  Virginia. 
DATES:  Comments  must  be  provided  on 
or  before  March  1,  1999. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  U.S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  PA  19103.  and  should 
refer  to:  In  Re  C6-R  Battery  Company, 
Inc.  Superfund  Site.  Chesterfield 
County,  Virginia,  U.S.  EPA  Docket  No. 
m-98-090-DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvette  Hamilton-Taylor  (3RC32),  215/ 
814-2636,  U.S.  Environmental 
Protection  Agency,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
De  Minimis  Settlement:  In  accordance 
with  section  122(i)(l)  of  CERCLA,  notice 
is  hereby  given  of  a  proposed 
administrative  settlement  concerning 
the  CAR  Battery  Company,  Inc. 
Superfund  Site,  in  Chesterfield  County, 
Virginia.  The  administrative  settlement 
was  signed  by  the  United  States 
Environmental  Protection  Agency, 
Region  Ill's  Regional  Administrator  on 
November  12,  1998  and  is  subject  to 
review  by  the  public  pursuant  to  this 
Notice.  This  agreement  is  also  subject  to 
the  approval  of  the  Attorney  General, 
United  States  Department  of  Justice  or 
her  designee  and  for  the  grant  of  a 
covenant  not  to  sue  for  natural  resource 
damages,  is  also  subject  to  agreement  in 
writing  by  the  Department  of  Interior. 
Below  are  listed  the  parties  who  have 
executed  binding  certifications  of  their 
consent  to  participate  in  this  settlement: 

1.  C&C  CuUet  Supply.  Inc. 

2.  J.  Solotkin  &  Company,  Inc. 

3.  Tidewater  Metals  Company 
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4.  Virginia  S<i-ap  Iron  and  Metal 
Company,  Inc. 

_  These  four  papties  collectively  have 
agreed  to  pay  $To,341.37  to  the 
Hazardous  Substances  Trust  Fund 
subject  to  the  contingency  that  EPA  may 
elect  not  to  coniplete  the  settlement  if 
comments  received  from  the  public 
during  this  comhient  period  disclose 
facts  or  considerations  which  indicate 
the  proposed  settlement  is 
inappropriate,  improper,  or  inadequate. 
Monies  collected  from  the  de  minimis 
parties  will  be  afppUed  towards  past 
response  costs  incurred  at  or  in 
connection  wit4  the  Site.  Out  of  such 
amount  $937.90  will  be  paid  directly  to 
the  Department  of  Interior  for  natural 
resources  damages.  The  settlement 
includes  a  prentium  to  cover  the  risk  of 
cost  overruns  oi!  increased  costs  to 
address  conditions  at  the  Site 
previously  unknown  to  EPA  but 
discovered  afteij  the  effective  date  of  the 
Consent  Order.  EPA  is  entering  into  this 
agreement  und^  the  authority  of 
sections  107  and  122(g)  of  CERCLA,  42 
U.S.C.  9607  and  9622(g).  Section  122(g) 
authorizes  early  settlements  with  de 
minimis  parties  to  allow  them  to  resolve 
their  liabilities  |t  Superfund  Sites 
without  incurring  substantial 
transaction  cost$.  Under  this  authority, 
EPA  proposes  ti  settle  with  potentially 
responsible  parties  in  connection  with 
the  C&R  Battery  Company,  Inc. 
Superfund  Site,  each  of  whom  is 
responsible  for  jess  than  one  percent  of 
the  volimie  of  hazardous  substance 
disposed  of  at  tl^e  Site.  The  grant  of  a 
covenant  not  to  Isue  for  natural  resources 
damages  by  the  Department  of  Interior 
to  those  parties  paying  their  share  of 
such  allocated  qosts  is  subject  to 
agreement  in  wtiting  by  the  Department 
of  Interior  pursuant  to  section  122(j)  of 
CERCLA,  42  U.?.C.  9622(j).  EPA  issued 
a  draft  settlement  proposal  to  the  de 
minimis  parties  on  September  4, 1998 
and  invited  conjments  and  challenges  to 
the  volumetric  lanking.  By  September 
23,  1998  the  de  minimis  parties 
submitted  execi^ted  certifications  to  the 
draft  settlementj  proposal  and  did  not 
elect  to  comment  on  either  the  draft 
proposal  or  the  Volumetric  ranking 
summary. 

The  Environiiental  Protection  Agency 
will  receive  written  comments  relating 
to  this  Agreement  for  thirty  (30)  days 
from  the  date  of  publication  of  this 
Notice.  A  copy  6f  the  proposed 
Administrative  Order  on  Consent  can  be 
obtained  from  t{ie  Environmental 
Protection  Agei^cy,  Region  III,  Office  of 
Regional  Counsel,  1650  Arch  Street, 
Philadelphia,  Pennsylvania,  19103  by 


contacting  Yvette  Hamilton-Taylor  at 

(215) 814-2636. 

W.  Michael  McCabe, 

Regional  Administrator,  Region  HI. 

[FR  Doc.  99-2050  Filed  1-27-99;  8:45  am) 

BILUNO  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-6227-1J 

Notice  Of  Proposed  Administrative 
Cost  Recovery  Settiement  Pursuant  to 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  notice  is  hereby 
given  of  a  proposed  administrative  cost 
recovery  settlement  under  section 
122(h)(1)  of  CERCLA  concerning  the 
Moschiano  Plating  Company,  Inc.,  site 
at  2808-2824  West  Lake  Street.  Chicago, 
Illinois  ("Site").  The  settlement  resolves 
an  EPA  claim  under  section  107(a)  of 
CERCLA  against  (1)  the  Estate  of  Frank 
B.  Moschiano,  (2)  Josephine  S. 
Moschiano,  individually  and  as  the 
Executor  of  the  Estate  of  Frank  B. 
Moschiano,  and  (3)  the  heirs,  successors 
and  assigns  of  the  property  in  the  Estate 
of  Frank  B.  Moschiano.  The  settlement 
requires  the  settling  parties  to  pay 
$39,750  to  the  Hazardous  Substances 
Superfund.  The  settlement  edso  requires 
that  the  settling  parties  use  their  best 
efforts  to  sell  the  Site  property  and  then 
pay  to  the  Hazardous  Substances 
Superfund  the  proceeds  of  that  sale 
minus  reasonable  fees  incurred  to  sell 
the  Site.  Additionally,  in  future  the 
settling  parties  must  notify  EPA  if 
certain  events  occiu":  (1)  if  the  settling 
parties  offer  to  sell,  or  accept  an  offer  to 
sell,  the  Site  property;  (2)  if  the  settling 
parties  file  an  insiu-ance  claim  or  receive 
payment  on  an  insurance  claim  related 
to  the  Site  or  Moschiano  Plating 
Company,  Inc.;  and  (3)  if  the  settling 
parties  receive  payments  on  any 
accounts  receivable  for  Moschiano 
Plating  Company,  Inc. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency  will 
consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 


disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  Superfund  Records 
Center,  located  at  77  West  Jackson 
Boulevard,  Seventh  Floor,  Chicago, 
Illinois  60604. 

DATES:  Comments  must  be  submitted  on 
or  before  March  1,  1999. 
ADDRESSES:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  the  Superfund 
Records  Center,  located  at  77  West 
Jackson  Boulevard,  Seventh  Floor. 
Chicago,  Illinois.  A  copy  of  the 
proposed  settlement  also  may  be 
obtained  from  the  Superfund  Records 
Center,  located  at  the  address  above,  or 
by  contacting  Jacqueline  Kline  at 
telephone  number  312/886-7167. 
Comments  should  reference  the 
Moschiano  Plating  Company,  Inc.,  Site, 
Chicago,  Illinois,  and  EPA  Docket  No. 
V-W-99-AO-10  and  should  be 
addressed  to  Jacqueline  Kline,  Associate 
Regional  Counsel,  77  West  Jackson 
Boulevard  (C-14J),  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Kline,  Associate  Regional 
Counsel,  at  the  address  and  telephone 
nimiber  listed  above. 

Dated:  January  13,  1999. 
James  Mayka, 

Acting  Director,  Superfund  Division,  Region 
5. 

[FR  [)oc.  99-2049  Filed  1-27-99;  8:45  am) 
BILUNO  CODE  6560-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 

January  20,  1999. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (0MB) 
approval  for  the  following  public 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-1 3.  An  agency  may  not  conduct 
or  sponsor  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number.  Not  withstanding  any 
other  provisions  of  law,  no  person  shall 
be  subject  to  any  penalty  for  failing  to 
comply  with  a  collection  of  information 
subject  to  the  Paperwork  Reduction  Act 
(PRA)  that  does  not  display  a  valid 
control  number.  Questions  concerning 
the  OMB  control  numbers  and 
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expiration  dates  should  be  directed  to 
Les  Smith,  Federal  Communications 
Commission.  (202)  418-0217. 

Federal  Communications  Commission. 

OMB  Control  No.:  3060-0834. 

Expiration  Date:  12/31/2001. 

Title:  Reconsideration  of  Rules  and 
Policies  for  the  220-222  MHz  Radio 
Service— PR  89-552,  GN  93-252.  PR 
93-253. 

Form  No.:  N/A. 

Estimated  Annual  Burden:  44.850 
annual  hours;  .30  minutes  to  12  hours 
per  response;  18.400  responses. 

Needs  and  Uses:  The  information 
collected  will  be  used  by  the 
Commission  to  verify  licensee 
compliance  with  Commission  rules  and 
regulations,  to  ensure  the  integrity  of  the 
220  MHz  service,  and  to  ensure  that 
licensees  continue  to  fulfill  their 
statutory  responsibilities  in  accordance 
with  the  Communications  Act  of  1934. 

Federal  Communications  Commisssion. 

Ma^alie  Roman  Salas, 

Secretary. 

{FR  Doc.  99-1940  Filed  1-27-99;  8:45  am) 

WLUNQ  CODE  t712-01-P 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

FEDERAL  REGISTER  NUMBER:  99-1512. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Tuesday,  January  26.  1999.  10:00  A.M.. 
meeting  closed  to  the  public.  This 
meeting  was  cancelled. 
***** 

DATE  AND  TIME:  Tuesday,  February  2. 

1999,  at  10:00  A.M. 

PLACE  999  E  Street.  N.W.,  Washington, 

D.C. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED:  Compliance 
matters  pursuant  to  2  U.S.C.  437g. 
Audits  conducted  pursuant  to  2  U.S.C. 
437g.  438(b).  and  Title  26.  U.S.C. 
Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 
Internal  persormel  rules  and  procedures 
or  matters  affecting  a  particular 
employee. 
***** 

DATE  AND  TIME:  Wednesday.  February  3. 
1999,  at  2:00  P.M. 

PLACE:  999  E  Street,  N.W.,  Washington, 
D.C.  (Ninth  floor). 

STATUS:  This  meeting  vdll  be  open  to  the 
public. 

ITEMS  TO  BE  DISCUSSED:  Correction  and 
Approval  of  Minutes.  Legislative 
Recommendations,  1999.  Report  of  the 
Audit  Division  on  Michigan  Republican 


State  Committee.  Administrative 
Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer,  telephone 
(202) 694-1220. 
Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc.  99-2129  filed  1-26-99;  10:45  am) 

BILUNO  CODE  671S-01-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreenient(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street.  NW.  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  232-011606-001 

Title:  The  COSCON/KL  Slot  Exchange 
Agreement 

Parties:  COSCO  Container  Lines, 
Kawasaki  Kisen  Kaisha,  Ltd. 

Synopsis:  The  proposed  amendment 
would  extend  the  termination  date  of 
the  Agreement  through  March  2,  2001. 

Dated:  January  22, 1999. 
By  Order  of  the  Federal  Maritime 
Commission. 

Bryant  L.  VanBrakle, 

Secretary. 

(FR  Doc.  99-1917  Filed  1-27-99;  8:45  am] 

BILUNG  CODE  6730-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 

First  Unicom  International,  9333  Guess 
Street,  Rosemead,  CA  91770,  Officers: 
Henry  Q.  Cheung.  President,  Yeh  To, 
Vice  President. 


Dated:  January  22,  1999. 
Bryant  L.  VanBrakle. 

Secretary. 

IFR  Doc.  99-1916  Filed  1-27-99;  8:45  ami 

BILUNO  CODE  (TaO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  apphed  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  er  sec?) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  owTiership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  22, 
1999. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Stunner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Memphis  Bancshares,  Inc., 
Memphis,  Missouri;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Community  Bank  of  Memphis, 
Memphis,  Missouri,  in  organization. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1 .  Castle  Creek  Capital  Partners  Fund 
Ila.  LP.  and  Castle  Cr^ek  Capital 
Partners  Fund  lib.  LP,  both  of  Rancho 
Santa  Fe,  California;  to  become  bank 
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holding  companies  by  acquiring  up  to 
23.93  percent  of  the  voting  shares  of 
Rancho  Santa  FJe  National  Bank,  Rancho 
Santa  Fe.  Califc^ia. 

2.  WJR  Corpdration,  Rancho  Santa  Fe. 
California;  to  b^ome  a  bank  holding 
company  by  acauiring  22.96  percent  of 
the  voting  sharvs  of  Castle  Creek  Capital 
LLC,  Rancho  S^n  Fe.  California,  and 
thereby  indirectly  acquire  Rancho  Santa 
Fe  National  Baiik.  Rancho  Santa  Fe, 
California. 

3.  Eggemeyer  Advisory  Corp.,  Rancho 
Santa  Fe.  California;  to  increase  its 
indirect  ownership  through  Qistle  Creek 
Capital  Partner$  Fimd  L  LP,  Rancho 
Santa  Fe,  California,  Castle  Creek 
Capital  Partner$  Fimd  Ua,  LP,  and  Castle 
Creek  Capital  Partners  Fund.  lib,  both  of 
Rancho  Santa  I^,  California,  to 
approximately  48.94  percent  of  the 
voting  shares  of  Rancho  Santa  Fe 
National  Bank.  jRancho  Santa  Fe, 
California. 

Board  of  Goveitiors  of  the  Federal  Reserve 
System.  January  ^5. 1999. 
Robert  deV.  Frienon, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-204i  Filed  1-27-99;  8:45  am) 
BIUJNQ  COOE  CTIO-ei-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toiic  Substances  and 
Disease  Registry 

[ATSOR-141]      I 

Pubiic  Healttt  Assessments  Completed 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR). 
Department  of  Health  and  Human 
Services  (HHS). 

ACTION:  Notice. 

1 

SUMMARY:  This  notice  announces  those 
sites  for  which  ATSDR  has  completed 
public  health  assessments  diuing  the 
period  April  1S|98  through  September 
1998.  This  list  ^eludes  sites  that  are  on 
or  proposed  for  inclusion  on  the 
National  Priorities  List  (NPL).  and 
includes  sites  fbr  which  assessments 
were  prepared  |n  response  to  requests 
from  the  publiq. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  WiUi»ms.  P.E.,  DEE.  Director, 
Division  of  He^th  Assessment  and 
Consultation.  Agency  for  Toxic 
Substances  and  Disease  Registry,  1600 
Chfton  Road.  ME..  Mailstop  E-32, 
Atlanta.  Georgik  30333.  telephone  (404) 
639-0610.         ' 

SUPPI.EMENTARV  INFORMATION:  The  most 
recent  list  of  coanpleted  public  health 
assessments  was  published  in  the 


Federal  Register  on  July  15. 1998.  [63 
FR  38175].  This  announcement  is  the 
responsibility  of  ATSDR  under  the 
regulation,  Public  Health  Assessments 
and  Health  Effects  Studies  of  Hazardous 
Substances  Releases  and  Facilities  (42 
CFR  Part  90].  This  rule  sets  forth 
ATSDR's  procedures  for  the  conduct  of 
public  health  assessments  under  section 
104(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA).  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  [42  U.S.C. 
9604(i)]. 

Availability 

The  completed  public  health 
assessments  and  addenda  are  available 
for  public  inspection  at  the  Division  of 
Health  Assessment  and  Consultation, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Building  33.  Executive 
Park  Drive,  Atlanta,  Georgia  (not  a 
mailing  address),  between  8  a.m.  and 
4:30  p.m.,  Monday  through Priday 
except  legal  holidays.  The  completed 
public  health  assessments  are  also 
available  by  mail  through  the  U.S. 
Department  of  Commerce,  National 
Technical  Information  Service  (NTIS), 
5285  Port  Royal  Road.  Springfield, 
Virginia  22161,  or  by  telephone  at  (703) 
487-4650.  NTIS  charges  for  copies  of 
public  health  assessments  and  addenda. 
The  NTIS  order  numbers  are  listed  in 
parentheses  following  the  site  names. 

Public  Health  Assessments  Completed 
or  Issued 

Between  April  1, 1998  and  September 
30,  1998  public  health  assessments  were 
issued  for  the  sites  listed  below: 

NPL  Sites 

Arizona 

Luke  Air  Force  Base — Phoenix — (PB98- 
149289) 

Yiuna  Marine  Corps  Air  Station — 
Yuma— (PB98-1 167810) 

California 

Norton  Air  Force  Base — Norton  Air 
Force  Base— {PB-144967) 

Tracy  Defense  Depot  (a/k/a  Defense 
Distribution  Region  West  Tracy 
Army)— Tracy--{PB98-1 73094) 

Travis  Air  Force  Base — Travis — (PB99- 
101321) 

Florida 

Homestead  Air  Force  Base — 
Homestead— (P99-1 09365) 

MRI  Corporation— Tampa— (PB98- 
159841) 


Georgia 

Southwire  Company  and  Southwire 
Company  Copper  Division 
— Carrollton— {PB99-102998) 

Illinois 

Casswood  Treated  Products — 

Beardstown— {PB98-139280) 
Danville  H  &  L  Danville  City  Dump — 

Danville— (PB99-101339) 
Dowzer  Electric— Mt.  Vernon— (PB98- 

139119) 
H.O.D.  Landfill— Antioch—(PB99- 

107394) 
Lenz  Oil  Service  Incorporated — 

Lemont— (PB98-1 5983  3) 

Minnesota 

U.S  Air  Force  Twin  Cities  Reserve  Small 
Arms  Range  (a/k/a  Minneapolis  St. 
Paul  International  Airport  Air  Reserve 
Station) — Minneapolis — (PB98- 
149164) 

Texas 

Air  Force  Plant  #4  (General  Dynamics) — 

Fort  Worth— {PB98-154313) 
Pantex  Plant— Amarillo—{PB99- 

109779) 

U.S.  Virgin  Islands 

Virgin  Island  Chemical  Corporation — St. 
Croix— (PB98-148224) 

Washington 

U.S.  Navy  Port  Hadlock  Detachment 
(Indian  Island  Depot)  (a/k/a  Naval 
Ordnance  Center,  Pacific  Division) — 
Indian  Island— (PB99-1 10959) 

Non  NPL  Petitioned  Sites 

Connecticut 

Gallup's  Quarry— Planfield—(PB99- 
104274) 

Flordia 

Loxahatchee  Nursery — ^Palm  Qty — 
(PB99-109290) 

Georgia 

Atlanta  Gaslight  Company — Augusta — 
(PB98-150261) 

Kentucky 

Rubbertown— Louisville — (PB99- 
109202) 

Montana 

Kings  Creek  (a/k/a  Fort  Belknap  Indian 
Reservation/2k>rtman  Mining 
Incorporated) — ^Lodgepole — (PB9B- 
148448) 

South  Carolina 

Laidlow  Environmental  Services 
Facility— Roebuck— (PB98-1 73800} 
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Dated:  January  22, 1999. 
Georgi  Jones, 

Director,  Office  of  Policy  and  External  Affairs. 
Agency  for  Toxic  Substances  and  Disease 
Registry. 

[FR  Doc.  99-1987  Filed  1-27-99:  8:45  am] 
BILUNG  CODE  41»3-70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substance  and 
Disease  Registry 

Centers  for  Disease  Control  and 
Prevention 

Public  Meeting  of  the  Inter-Tribal 
Council  on  Hanford  Health  Projects 
(ICHHP)  in  Association  Witti  tiie 
Citizens  Advisory  Committee  on  Public 
Health  Service  (PHS)  Activities  and 
Research  at  Department  of  Energy 
(DOE)  Sites:  Hanford  Health  Effects 
Subcommittee 

Name:  Public  meeting  of  the  Inter- 
tribal Council  on  Hanford  Health 
Projects  (ICHHP)  in  association  with  the 
Citizens  Advisory  Committee  on  PHS 
Activities  and  Research  at  Department 
of  Energy  (DOE)  Sites:  Hanford  Health 
Effects  Subcommittee  (HHES). 

Times  and  Dates:  9  a.m. — 4  p.m., 
February  24,  1999. 

Place:  Cavanaugh's's  Hotel  at 
Columbia  Center,  1101  North  Columbia 
Center  Boulevard,  Kennewick, 
Washington  99336. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  50 
people. 

Background 

Under  a  Memorandimi  of 
Understanding  (MOU)  signed  in  October 
1990  and  renewed  in  November  1992 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104, 105, 107,  and  120  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA  or  "Superfund").  These 
activities  include  health  consultations 
and  public  health  assessments  at  DOE 
sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and 
at  sites  that  are  the  subject  of  petitions 
from  the  public;  and  other  health- 
related  activities  such  as  epidemiologic 
studies,  health  surveillance,  exposure 
and  disease  registries,  health  education, 
substance-specific  applied  research, 
emergency  response,  and  preparation  of 
toxicological  profiles. 


In  addition,  under  an  MOU  signed  in 
December  1990  with  DOE  and  replaced 
by  an  MOU  signed  in  1996,  the 
Department  of  Health  and  Human 
Services  (HHS)  has  been  given  the 
responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of 
communities  in  the  vicinity  of  DOE 
facilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazards  from 
non-nuclear  energy  production  and  use. 
HHS  has  delegated  program 
responsibility  to  CDC.  Community 
Involvement  is  a  critical  part  of 
ATSDR's  and  CDC's  energy-related 
research  and  activities  and  input  from 
members  of  the  ICHHP  is  part  of  these 
efforts.  The  ICHHP  will  work  with  the 
HHES  to  provide  input  on  American 
Indian  health  effects  at  the  Hanford, 
Washington  site. 

Purpose:  The  purpose  of  this  meeting 
is  to  address  issues  that  are  unique  to 
tribal  involvement  with  the  HHES, 
including  discussion  on  Hanford 
Thyroid  Disease  Study  results,  update 
on  tribal  cooperative  agreements,  and 
development  of  a  National  Research 
Agenda  vdth  tribal  input. 

Matters  to  be  Discussed:  Agenda  Items 
will  include  a  dialogue  on  issues  that 
are  unique  to  tribal  involvement  with 
the  HHES.  This  will  include  exploring 
cooperative  agreement  activities  in 
environmental  health  capacity  building 
emd  providing  support  for  tribal 
involvement  in  and  representation  on 
the  HHES. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSONS  FOR  MORE 
information:  Leslie  C.  Campbell, 
Executive  Secretary  HHES,  or  Marilyn 
Palmer,  Committee  Management 
Specialist,  Division  of  Health 
Assessment  and  Consultation,  ATSDR. 
1600  Chfton  Road.  NE  m/s  E-56. 
Atlanta,  GA  30333.  Telephone  1-688/ 
42-ATSDR  (28737),  Fax  404/639-6075. 

The  Director,  Management  Analysis 
and  Services  office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  22,  1999. 

Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDCj. 

[FR  Doc.  99-1992  Filed  1-27-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substance  and 
Disease  Registry 

Centers  for  Disease  Control  and 
Prevention 

Citizens  Advisory  Committee  on  Public 
Health  Service  (PHS)  Activities  and 
Research  at  Department  of  Energy 
(DOE)  Sites:  Hanford  Health  Effects 
SutKommittee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  announce 
the  following  meeting. 

Name:  Citizens  Advisory  Committee  on 
PHS  Activities  and  Research  at  Department 
of  Energy  (DOE)  Sites:  Hanford  Health  Effects 
Subcommittee  (HHES). 

Times  and  Dates:  8:30  a.m.-5:30  p.m., 
February  25,  1999;  8:30  a.m.-4:30  p.m., 
February  26.  1999. 

Place:  Cavanaugh's's  Hotel  at  Columbia 
Center,  1101  North  Columbia  Center 
Boulevard,  Kennewick.  Washington  99336. 
Telephone  509/783-0611. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  150  people. 

Background:  Under  a  Memorandum  of 
Understanding  (MOU)  signed  in  October 
1990  and  renewed  in  November  1992 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104. 105, 107.  and  120  of  the 
Comprehensive  Environmental  Response. 
Compensation,  and  Liability  Act  (CERCLA  or 
"Superfund").  These  activities  include  health 
consultations  and  public  health  assessments 
at  DOE  sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  p)etitions  from  the 
public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles. 

In  addition,  under  an  MOU  signed  in 
December  1990  with  DOE  and  replaced  by  an 
MOU  signed  in  1996.  the  Department  of 
Health  and  Human  Services  (HHS)  has  been 
given  the  responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of  conmiunities  in 
the  vicinity  of  DOE  facilities,  workers  at  DOE 
facilities,  and  other  persons  potentially 
exposed  to  radiation  or  to  potential  hazards 
from  non-nuclear  energy  production  and  use. 
HHS  has  delegated  program  responsibility  to 
CDC. 

Purpose:  This  subcommittee  is  charged 
with  providing  advice  and  recommendations 
to  the  Director.  CDC.  and  *he  Administrator, 
ATSDR.  regarding  commu-.ity.  American 
Indian  Tribes,  and  labor  concerns  pertaining 
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to  CDC"s  and  ATS  DR's  public  health 
activities  and  research  at  this  IXDE  site.  The 
purpose  of  this  m  sating  is  to  receive  an 
update  from  the  I  iter-tribal  Council  on 
Hanford  Health  Projects:  to  review  and 
approve  the  Minu  tes  of  the  previous  meeting; 
to  receive  updatei  i  from  ATSDR/NCEH  and 
NIOSH;  to  receiv(  reports  from  the  Outreach, 
Public  Health  Assessment,  Public  Health 
Activities,  and  thi  (  Studies  Workgroups;  and 
to  address  other  ii  isues  and  topics,  as 
necessary. 

Matters  To  Be  I  'iscussed:  Agenda  items 
include  a  presenti  ition  and  discussion  on  the 
Nevada  Test  Site  ^allout  Study,  implications 
for  proposed  Han  brd  Medical  Monitoring 
Program,  results  c  f  the  Hanford  Thyroid 
Disease  Study,  and  worker  health 
surveillance  progiams. 

Agenda  items  a  re  subject  to  change  as 
priorities  dictate. 

Contact  Personi :  for  More  Information: 
Leslie  C.  Campbel  1,  Executive  Secretary 
HHES,  or  Marilyn  Palmer,  Committee 
Management  Spe(  ialist.  Division  of  Health 
Assessment  and  C  bnsultation,  ATSDR.  1600 
Clifton  Road,  NfE  in/s  E-56,  Atlanta,  Georgia 
30333.  Telephone  l-888/42-ATSDR(28737), 
Fax  404/639-607i. 

The  Director,  Management  Analysis  and 
Services  Office  h*  been  delegated  the 
authority  to  sign  1  'ederal  Register  notices 
pertaining  to  ann<  luncements  of  meetings  and 
other  committee  r  management  activities,  for 
both  the  Centers  fpr  Disease  Control  and 
Prevention  and  thie  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  ^2. 1999. 
Carolyn  J.  Runelj, 

Director,  Management  Analysis  and  Services 
Office,  Centers  f of  Disease  Control  and 
Prevention  (CDC)^ 
(FR  Doc.  99-199l|Filed  1-27-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  (HHS) 

Administration  on  Aging 

[Program  Annouicement  No.  AoA-99-1] 

Fiscal  Year  1990  Program 
Announcemantt  Availability  of  Funds 
and  Notice  Reg|Brding  Applications 

AGENCY:  Administration  on  Aging,  HHS. 
ACTION:  Annoui^cement  of  availability  of 
funds  and  request  for  applications  to 
cany  out  cooperative  agreement  awards 
to  train  retired  ^rsons  to  serve  in  their 
communities  as:  volunteer  expert 
resources  and  educators  in  combating 

health  care  was^e,  fraud,  and  abuse. 

1 

SUMMARY:  The  Administration  on  Aging 
(AoA)  announces  that  under  this 
program  announcement  it  will  hold  a 
competition  for  "'Senior  Medicare  Patrol 
Projects"  that  demonstrate  effective 
ways  of  utilizing  retired  persons  as 
volunteer  expert  resources  and 
educators  in  coQununity  efforts  to 


combat  health  care  waste,  fraud  and 
abuse.  The  deadUne  date  for  the 
submission  of  applications  is  March  31, 
1999. 

Public  and/or  nonprofit  agencies, 
organizations,  and  institutions  are 
eligible  to  apply  under  this  program 
announcement.  However,  consistent 
with  the  terms  of  Senate  Report  105- 
300,  which  accompany  the  Omnibus 
Consolidated  Appropriations  Act  of 
1999  (Pub.L.105-277),  preference  will 
be  given  in  the  making  of  cooperative 
agreement  awards  to  projects  that  will 
be  carried  out  by  consortia  headed  by 
community-based  public  or  non-profit 
agencies  or  organizations.  In  addition, 
the  AoA  is  currently  funding  "Senior 
Medicare  Patrol  Projects"  in  twelve 
states — California,  Hawaii,  Illinois, 
Iowa,  Maryland,  Minnesota,  Missouri, 
New  Hampshire,  New  York, 
Pennsylvania,  Rhode  Island,  and 
Wisconsin.  No  further  awards  will  be 
made  in  these  states. 

Application  kits  are  available  by 
writing  to  the  Department  of  Health  and 
Human  Services,  Administration  on 
Aging,  Office  of  Governmental  Affairs 
and  Elder  Rights,  330  Independence 
Avenue,  SW.,  Room  4748,  Washington, 
DC  20201,  telephone:  (202)  619-7592  or 
(202)  690-7525. 

Dated:  January  21, 1999. 
Jeanette  C.  Takamura, 

Assistant  Secretary  for  Aging. 

[FR  Doc.  9»-2056  Filed  1-27-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Office  of  the  Director,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Announces  the  Following  Meeting 

Name:  Guide  to  Community  Preventive 
Services  (GCPS)  Task  Force  Meeting. 

Times  and  Dates:  9  a.m.-4:45  p.m., 
February  10,  1999.  8  a.m.-3:30  p.m., 
February  11, 1999. 

Place:  The  Sheraton  Buckhead  Hotel 
Atlanta,  3405  Lenox  Road,  .\tlanta,  Georgia 
30326.  Telephone  404/261-9250. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  75  pteople. 

Purpose:  The  mission  of  the  Task  Force  is 
to  develop  and  publish  a  Guide  to 
Community  Preventive  Services,  which  is 
based  on  the  best  available  scientific 
evidence  and  current  exp>ertise  regarding 
essential  public  health  services  and  what 
works  in  the  delivery  of  those  services. 

Matters  to  be  Discussed:  Agenda  items 
include  an  update  on  the  Healthy  Aging 
Project  by  the  Health  Care  Financing 


Administration;  a  progress  report  on  the 
development  of  the  Guide:  a  discussion  of 
the  key  issues  for  methods  development;  a 
discussion  on  the  key  decisions  for  chapter 
development:  review  of  logic  frameworks  and 
proposed  interventions  for  the  Sociocultural 
Environment,  Sexual  Behavior,  and  Cancer 
chapters;  a  discussion  of  the  implementation 
and  evaluation  plans  for  the  Guide:  a 
discussion  of  cost  effectiveness;  a  progress 
report  on  the  draft  manuscripts:  Methods, 
Data  Collection  Procedures  and  Instrument 
for  Systematic  Reviews,  Quality  of  Execution, 
and  Scope  and  Organization  of  the  Guide;  a 
discussion  on  the  timeline  for  the 
development  of  the  Guide;  an  update  on  the 
revisions  and  field  test  results  of  the  Vaccine 
Preventable  Diseases  chapter;  a  discussion  on 
the  prevention  research  agenda  issues  and  a 
discussion  on  planning  the  evidentiary 
database. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Persons  interested  in  reserving  a  space  for 
this  meeting  should  call  404/639-4301  by 
close  of  business  on  February  5, 1999. 

Contact  Person  for  Additional  Information: 
Marguerite  Pappaioanou,  Chief,  CPS  Guide 
Development  Activity,  Division  of  Prevention 
Research  and  Analytic  Methods, 
Epidemiology  Pro-am  Office,  CDC,  1600 
Clifton  Road,  NE,  M/S  D-01,  Atlanta.  Georgia 
30333.  Telephone  404/639-4301. 

The  Director,  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  22, 1999. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  99-2012  Filed  1-27-99;  8:45  am) 
BILUNQ  CODE  41«3-1S-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Occupational  Exposure  to  Asphalt; 
NIOSH  Meeting 

National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  Centers  for 
Disease  Control  and  Prevention  (CDC) 
annoimces  the  following  meeting: 

Name:  Scientific  Review  of  Draft  NIOSH 
Hazard  Review  Document,  "Health  Effects  of 
Occupational  Exposure  to  Asphalt." 

Time  and  Date:  1  p.m.-5  p.m.,  February 
26, 1999. 

Place:  Robert  A.  Tafl  Laboratories, 
Auditorium,  NIOSH,  CDC,  4676  Columbia 
Parkway,  Cincinnati,  Ohio  45226. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  100  people. 
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Purpose:  To  provide  peer  review  of  the 
draft  NIOSH  Hazard  Review  Document, 
"Health  Effects  of  Occupational  Exposure  to 
Asphalt."  Participants  will  provide  NIOSH 
with  their  individual  advice  and  comments 
regarding  the  technical  and  scientific  aspects 
of  the  document.  Persons  wishing  to  attend 
or  make  a  presentation  at  the  meeting 
(limited  to  5  minutes),  or  obtain  a  copy  of  the 
draft  document  should  respond  by  February 
19, 1999,  to  the  contact  person  listed  below. 

Contact  Person  for  General  Information: 
Kellie  Pierson,  Education  and  Information 
Division  (EID),  NIOSH,  CDC,  4676  Columbia 
Parkway,  m/s  C-34,  Cincinnati,  Ohio  45226. 
Telephone  513/533-8362,  e-mail 
kmp09cdc.gov.  Information  is  also  available 
from  the  NIOSH  Internet  Homepage:  http:// 
www.cdc.gov/niosh/homepage.html. 

Contact  Person  for  Technical  Information: 
Joann  Wess,  Education  and  Information 
Division  (EID),  NIOSH,  CDC,  4676  Columbia 
Parkway,  m/s  C-32,  Cincinnati,  Ohio  45226. 
Telephone  513/533-8342,  e-mail 
jew4@cdc.gov. 

The  Director,  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated;  January  22, 1999. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  99-2011  Filed  1-27-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DocketNo.98E-0616] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Prandln^w  (5,216,167) 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Prandin""^  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
apphcation  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 


5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-€620. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-^17) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (himian 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amoimt  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  humam  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  meirket  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Prandini""^ 
(repaglinide).  Prandin''"'^  is  indicated  for 
use  as  an  adjunct  to  diet  and  exercise  to 
lower  the  blood  glucose  in  patients  with 
ty|>e  2  diabetes  mellitus  (non-insulin 
dependent  diabetes  mellitus)  whose 
hyperglycemia  cannot  be  controlled 
satisfactorily  by  diet  and  exercise  alone. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
PrandinTM  (U.S.  Patent  No.  5,216,167) 
from  Dr.  Karl  Thomae  GmbH,  and  the 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  this 
patent's  eligibility  for  patent  term 
restoration.  In  a  letter  dated  December 
10,  1998,  FDA  advised  the  Patent  and 
Trademark  Office  that  this  human  drug 


product  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
PrandinTM  represented  the  first 
permitted  commercial  marketing  or  use 
of  the  product.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Prandin^M  is  2,091  days  Of  this  time, 
1,916  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  175  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1 .  The  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  April  3, 1992. 
FDA  has  verified  the  applicant's  claim 
that  the  date  the  investigational  new 
drug  application  became  effective  was 
on  April  3,  1992. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act:  July  1,  1997.  The  applicant 
claims  Jime  1,  2797,  as  the  date  the  new 
drug  application  (NDA)  for  Prandin""^ 
(NDA  20-741)  was  initially  submitted. 
However,  FDA  records  indicate  that 
NDA  20-741  was  submitted  on  July  1. 
1997. 

3.  The  date  the  application  was 
approved:  December  22,  1997.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-741  was  approved  on  December  22, 
1997. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  922  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  March  29,  1999,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  July  27,  1999,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
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(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  lound  in  brackets  in  the 
heading  of  this  aocument.  Comments 
and  p>etitions  mf  y  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.jMonday  through 
Friday. 

Dated:  lanuary  18, 1999. 
Thomas  J.  McGinmis, 

Deputy  Associate  Commissioner  for  Health 

Affairs. 

[FR  Doc.  99-1936 piled  1-27-99;  8:45  am) 

MCUMQ  C006  41«»-ai-f 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docitet  No.  »8E-0475] 

Detennination  Of  Reguiatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Prandin  (5,312,924) 

AGENCY:  Food  aiid  Drug  Administration, 
HHS. 

ACTION:  Notice. 

i 

SUMMARY:  The  Pood  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  riview  period  for  Prandin 
and  is  publishing  this  notice  of  that 
determination  a$  required  by  law.  FDA 
has  made  the  dotermination  because  of 
the  submission  pf  an  application  to  the 
Commissioner  qf  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Wri|lten  conunents  and 
petitions  shoul4  be  directed  to  the 
Dockets  Managament  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Labe,  rm.  1061,  Rockville. 
MD  20852.         ! 

FOR  FURTHER  INItORMATION  CONTACT: 
Brian  J.  Malkin.  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration^  5600  Fishers  Lane. 
Rockville,  MD  a0857,  301-827-6620. 
SUPPt-EMENTARY  INFORMATKM:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic^  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  ^riod  of  up  to  5  years 
so  long  as  the  p>$tented  item  (human 
drug  product,  ahimal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  revieiw  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  m|y  receive. 

A  regulatory  ^view  period  consists  of 
two  periods  of  ^me:  A  testing  phase  and 


an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Prandin 
(repaglinide).  Prandin  is  indicated  for 
use  as  an  adjunct  to  diet  and  exercise  to 
lower  the  blood  glucose  in  patients  with 
type  2  diabetes  mellitus  (non-insulin 
dependent  diabetes  mellitus)  whose 
hyperglycemia  cannot  be  controlled 
satisfactorily  by  diet  and  exercise  alone. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for  Prandin 
(U.S.  Patent  No.  5,312,924)  from  Dr. 
Karl  Thomae  GmbH,  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibiUty  for  patent  term  restoration.  In 
a  letter  dated  December  10, 1998,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  Prandin 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Prandin  is  2,091  days.  Of  this  time, 
1,916  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  175  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)(21  U.S.C. 
355)  became  effective:  April  3,  1992. 
FDA  has  verified  the  applicant's  claim 
that  the  date  the  investigational  new 
drug  application  became  effective  was 
on  April  3,  1992. 

2.  'The  date  the  apphcation  was 
initially  submitted  with  respect  to  the 
himian  drug  product  imder  section  505 


of  the  act:  July  1,  1997.  The  applicant 
claims  June  27,  1997,  as  the  date  the 
new  drug  application  (NDA)  for  Prandin 
(NDA  20-741)  was  initially  submitted. 

3.  The  date  the  application  was 
approved:  December  22,  1997.  FDA  has 
verified  the  apphcant's  claim  that  NDA 
20-741  was  approved  on  December  22. 
1997. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  747  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  March  29, 1999.  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  July  27, 1999.  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857. 
part  1.  98th  Cong..  2d  sess..  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  January  18, 1999. 
Thomas  J.  McGinnis, 

Deputy  Associate  Commissioner  for  Health 

Affairs. 

[FR  Doc.  99-1937  Filed  1-27-99;  8:45  am) 

BtLUNQ  COOe  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Doclcet  No.  99N-O0S3] 

Announcement  of  a  Pilot  Customer 
Satisfaction  Survey:  Medical  Device 
Inspection  Evaluation 

AGENCY:  Food  and  Drug  Administration. 
HHS. 
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ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
1-year  pilot  of  a  customer  satisfaction 
survey  entitled  "Medical  Device 
Inspection  Evaluation."  The  purpose  of 
the  evaluation  is  to  provide  a  means 
whereby  the  medical  device  industry 
can  provide  feedback  in  an  anonymous 
way  to  FDA's  Office  of  Regulatory 
Affairs  (ORA)  regarding  the  medical 
device  inspectional  process.  ORA 
intends  to  utilize  a  third  party  to  collect 
the  evaluations  and  trend  the  data 
submitted. 

DATES:  Written  comments  may  be 
submitted  at  any  time  between  March  1, 
1999,  through  February  28,  2000. 

ADDRESSEES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  D.  Dion,  Office  of  Regulatory 
Affairs,  Division  of  Emergency  and 
Investigational  Operations  (HFC-ISO), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-5645,  e-mail 
"ddion@ora.fda.gov". 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (0MB)  has 
granted  approval  for  this  evaluation  as 
a  customer  satisfaction  survey.  The 
evaluation  is  a  followup  to  FDA/ORA's 
successful  medical  device  industry 


initiatives,  which  included 
preannounced  inspections,  FDA  483 
annotations,  and  postinspection 
notification  letters.  The  Medical  Device 
Industry  Initiative  Grassroots  Taskforce, 
which  includes  members  from  industry 
and  industry  trade  groups  from  across 
the  nation  as  well  as  from  FDA/ORA 
and  FDA/Center  for  Devices  and 
Radiological  Health,  is  responsible  for 
the  design  and  development  of  this 
evaluation  tool.  The  University  of 
California-Irvine  (UCI)  Center  for 
Statistical  Consulting,  Irvine,  CA,  is  the 
third  party  that  will  collect  and  collate 
the  evaluation  forms  and  data.  The  data 
trends  and  findings  will  be  made 
publicly  available  and  will  be  sheired 
with  industry.  The  evaluation  will  be 
piloted  for  medical  device  preapproval, 
quality  system/good  manufacturing 
practices,  and  other  related  inspections. 

The  evaluation  forms  will  contain 
preprinted  information  completed  by 
the  investigator  regarding  the  name  of 
the  firm  inspected,  date  of  inspection, 
whether  an  FDA  483  was  issued,  the 
name  of  the  investigator(s),  the 
applicable  FDA  District  Office  and  the 
reason  for  the  inspection.  The  form  will 
be  accompanied  by  a  preaddressed 
stamped  envelope  that  is  to  be  used  to 
return  the  form  to  the  UCI  Center  for 
Statistical  Consulting  (UCI).  FDA 
expects  the  firm  official  with  the  most 
knowledge  of  the  inspection  to  complete 
the  industry  survey  portion  of  the 
evaluation  as  soon  as  possible  after  the 
inspection  has  ended.  UCI  will  report 


the  results  by  FDA  District,  FDA  Region 
and  nationwide. 

The  purpose  of  including  investigator 
and  firm  identifiers  on  the  evaluation  is 
to  assist  UCI  in  obtaining  clarifying 
information  if  needed  and  to  determine 
the  number  of  responses  received  versus 
the  number  of  inspections  conducted. 
FDA/ORA  intends  to  share  FDA's 
inspectional  accomplishments 
(numbers)  with  UCI  to  help  facilitate 
this  determination  of  response  rate. 
Neither  the  firm  nor  investigator 
identifier  information  will  bis  entered 
into  the  data  base  or  shared  with  FDA 
or  industry. 

The  information  collection  provisions 
in  this  notice  have  been  approved  under 
OMB  control  number  0910-0360.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  vaUd  OMB  control 
number. 

Interested  persons  may,  at  any  time 
between  March  1,  1999,  through 
February  28,  2000,  submit  written 
comments  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

BILLING  CODC  4160-01-F 
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MEDICAL  DEVICE  INDUSTRY  INITIATIVES  TASK  FORCE 

MEDICAL  DEVICE  INSPECTION  EVALUATION 


This  Section  to  be  Completed  by  the  FDA 


Company  Information 

Company  Name: 

Company  Address: 

Telephone:  (       )  Fax;  (       ) 

Type  of  device(s)  inspected: 

Dates  of  Inspection:     Start  date:         /        / 

Monlh     Day      Yew 


E-mail: 


End  date: 


/ 


Momh     Day      Yew 


FDA  Information 

Name  of  lead  investigator: 
Number  of  supporting  investigators: 

FDA  District  (circle  one):  i-nyk  2-nwe  3-phi  4-blt  $-nwj  6-crN  7-atl  8-fla  9-nsh 

lO-NOL    11-SJN    12-CHI    13-DET    14-MIN    15-DAL    16-KAN    17-DEN    18-SAN    19-LOS   20-SEA 

Was  a  483  issued? 

1  YES 

2  NO 

Reason(s)  for  inspection  (circle  all  that  apply): 

1  Pre-approval 

2  QS/GMP 

3  Other  (please  specify): 


ALL  FOLLOWING  TO  BE  COMPLETED  BY  THE  COMPANY 

Deflnitions: 
FDA  483  -  FDA  form  issued  to  establishment  management  at  the  close  of  inspection  if  any  probiem(s)  found. 

EIR  -  Establishment  Inspection  Report 
QS/GMP  -  Quality  System/Good  Manufacturing  Practices 

The  fifst  set  of  questions  asks  what  happened  before  the  inspection  began.  Please  circle  the  number 
associated  with  the  answer  you  choose.  Your  responses  to  all  questions  will  be  kept  confidential. 

Q-1  Di  d  your  company  receive  advance  notification  of  the  inspection? 


1  YES. 

2  NO 


Ifye 


(Ifyes)  How  many  days  advance  notification  did  you  receive? 

NUMBER  OF  DAYS 


Q-2  During  the  pre-announcement  phone  call,  did  you  have  clarity  of  inspection  requirements  as  to 

a.  Products        1  YES  2  NO 

b.  Records         1  YES  2  NO 

c.  Personnel      1  YES  2  NO 
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Q-3  Was  it  necessary  to  reschedule  the  proposed  start  of  the  inspection? 

1  YES- 

2  NO 

^es)  Was  the  impact  on  your  business 

1  HELPFUL 

2  NEUTRAL 

3  DISRUPTIVE 


7 


The  next  set  of  questions  asks  about  things  that  may  have  happened  during  the  inspection. 


Q-4  Was  it  necessary  to  interrupt  the  inspection  for  more  than  two  working  days? 

1  YES< 

2  NO 

^es)  Was  the  interruption  requested  by 

p-1   FDA 

[_2  YOUR  COMPANY 


1 


Characterize  the  impact  of  the  interruption  on  your  company 

1  HELPFUL 

2  NEUTRAL 

3  DISRUPTIVE 


Q-5  Were  you  able  to  have  all  the  right  personnel  available  during  the  inspection? 

1  YES 

2  NO  ->  PLEASE  EXPLAIN: 


Q-6  Was  your  company  able  to  meet  all  the  needs  of  the  investigator(s)  for  records  availability? 

1  YES 

2  NO  ->  PLEASE  EXPLAIN. 


Q-7  During  the  process  of  the  inspection  was  your  firm  always  notified  daily  of  the  investigators)  observations? 

1  YES 

2  NO  ^  PLEASE  EXPLAIN: 


0-8  Did  the  investigator(s)  provide  any  helpful  information  or  suggestions? 


1  YES 

2  NO 


The  following  questions  pertain  to  the  outcome  of  the  inspection. 

Q-9  Was  an  FDA  483  issued  at  the  close  of  the  inspection? 

1  YES 

2  NO  ->  SKIP  TO  Q- 1 8  ON  THE  BACK  PAGE 

Q-10  Were  there  any  corrective  actions  taken  or  promised  by  your  company  during  the  process  of  the  inspection? 
(CIRCLE  ALL  THAT  APPLY) 

1  YES,  TAKEN 

2  YES,  PROMISED 

3  NO.  NEITHER  ->  SKIP  TO  Q- 1 4  ON  THE  NEXT  PAGE 
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Q- 1 1  V  >'ere  there  any  corrective  actions  taken  that  were  not  verified  by  the  FDA  inspector(s)  and  you  think  could  have 
lleen? 

1  YES 

2  NO 

3  N/A.  NO  CORRECTIVE  ACTIONS  TAKEN 

Please  list  the  corrective  actions  taken  which  you  believe  could 
have  been  verified  by  the  FDA  inspector(s)  but  were  not: 


Q- 12  ^ave  you  already,  or  do  you  plan  to  fulfill  any  promised  actions? 

1  YES 

2  NO 


3  N/A,  NO  CORRECTIVE  ACTIONS  PROMISED 


irnc 


(Irno)  Have  you  advised  the  FDA  of  any 
changes  in  plans  or  delays? 

1  YES 

2  NO 


Q-I3 


Were  the  promised  or  taken  corrective  actions  appropriately  annotated  on  the  FDA  483? 

1  YES,  ALL  WERE 

2  SOME  WERE,  SOME  WERE  NOT 

3  NO,  NONE  WERE 


f 

PiTasc 


ase  list  whatever  actions  you  believe  were  not  appropriately  annotated  on  the  FDA  483: 


Q-14  \yere  there  any  inaccuracies  on  the  FDA  483  other  than  those  you  may  have  described  in  Q-13  above? 

1  YES , 

2  NO  ^ 

(If  yes)  Were  these  inaccuracies  on  the  FDA  483  corrected? 

1  YES 

2  NO  ->  Please  describe  the  situation(s): 


The  final  set  of  questions  asks  your  evaluation  of  the  inspection  and  about  your  company's  actions. 

Q-1 5  Vfere  all  of  the  observations  on  the  FDA  483  understandable? 

1  YES 

2  NO  ->  Please  comment  on  what  was  not  clear: 


Q-1 6  0|ther  than  inaccuracies  (noted  in  Q-14  above),  were  any  of  the  observations  on  the  FDA  483  inappropriate? 

1  YES- 

2  NO 

"       Inappropriate  items  on  the  483  were  (CIRCLE  ALL  THAT  APPLY): 

1  INSIGNIFICANT  OBSERVATIONS 

2  DIFFERENCE  OF  INTERPRETATION 

3  OTHER ->  Please  explain: 


1 

(If^es) 
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Q- 1 7  Do  you  plan  to  respond  to  the  FDA  483  observations  in  writing? 

1  YES 

2  N0->  Please  Explain:  


Q-18  How  did  this  inspection  process  compare  with  past  inspections? 


1  THIS  WAS  BETTER ->  Please  explain: 

2  SAME 

3  THIS  WAS  WORSE  ->  Please  explain:_ 

4  NEVER  BEEN  INSPECTED  BEFORE 


Q-I9  Was  the  highest  level  executive  in  your  facility  in  anendance  at  the  final  discussion  with  management? 

1  YES 

2  NO 

Q-20  Worldwide,  what  is  the  total  number  of  people  your  company  employs  in  its  medical  device  division(s)? 
NUMBER  OF  PEOPLE 


Finally,  we  ask  that  yon  provide  contact  information  should  we  need  clarification  about  any  of 
your  responses.  This  is  for  the  use  by  The  UCI  Center  for  Statistical  Consulting  only  and  will 
not  be  released  to  the  FDA,  to  any  industry  group,  or  to  anyone  else. 

Person  Completing  this  Evaluation: 

Name: 

Title: 

Telephone: 

Fax: 


We  Invite  Your  Comments.  We  would  like  your  suggestions  concerning  how  the  FDA  inspection  process  could  be 
improved.  In  particular,  we  would  appreciate  information  concerning  specific  questions.  If  your  comment  pertains  to 
a  particular  question  number,  it  would  be  helpful  if  you  would  note  the  question  number. 


Thank  you  very  much  for  your  help! 

Please  return  completed  questionnaire  to: 

Anita  lannucci,  Ph.D. 

The  UCI  Center  for  Statistical  Consulting 

Social  Science  Plaza 

University  of  California 

Irvine,  CA  92697-5105 

(949)824-1682  iannucci@uci.edu 


Dated:  January  21, 1999. 

WilUam  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

(PR  Doc.  99-2014  Filed  1-27-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVnCES 

Food  and  Drug  Administration 
[Docket  No.  98H-0148] 

Open  Meetingjon  World  Health 
Organization  RecoHDmendations  on 
Ephedrine  an^  Other  Substances 

agency:  Food 
HHS. 
action:  Notice 


and  Drug  Administration, 
of  public  meeting. 


SUMMARY:  The  Food  and  Drug 
Adm  in  i  strati  oil  (FDA)  is  announcing  a 
public  meeting  concerning 
recommendations  by  the  World  Health 
Organization  (WHO)  to  impose 
international  i^anufacturing  and 
distributing  restrictions,  under 
international  treaties,  on  ephedrine  and 
other  drug  suhstances.  The  comments 
received  as  a  result  of  this  public 
meeting  will  b0  considered  in  preparing 
the  U.S.  positibn  on  these  proposals  for 
a  meeting  of  tlie  United  Nations 
Commission  oh  Narcotic  Drugs  (CND)  in 
Vienna,  Austria,  on  March  16  through 
25,  1999. 

DATES:  The  public  meeting  will  be  held 
on  Friday,  February  19,  1999,  from  9:30 
a.m.  to  4  p.m.  Notifications  on 
participation  3nd/or  attendance  should 
be  submitted  by  Tuesday.  February  16. 
1999.  I 

ADDRESSES:  TQe  public  meeting  will  be 
held  in  Parklatvn  Bldg..  conference 
room  C.  5600  fishers  Lane.  Rockville, 
MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT:       ^ 
Nicholas  P.  Renter,  Office  of  Health 
Affairs  (HFY-?0).  Food  and  Drug 
Administratioii.  5600  Fishers  Lane, 
Rockville.  MD!20857.  301-827-1696,  e- 
mail  "nreuter^oc.fda.gov". 

There  is  no  Registration  fee.  however, 
space  is  limited.  Participants  and 
persons  intere(ted  in  attending  the 
public  meeting  should  call  the  contact 
person  listed  i|i  this  document  to 
register.  Registrations  also  may  be 
transmitted  by  fax  to  1-301-443-0232. 
Please  include  the  name  and  title  of  the 
person  participating  or  attending,  the 
name  of  the  oi^anization,  telephone 
number,  and  fix  number.  An  agenda 
and  other  information  will  be  compiled 
after  February  16.  1999. 
SUPPI.EMENTARIY  INFORMATION:  In  the 
Federal  Register  of  January  11,  1999  (64 
PR  1629),  FDA  published  a  notice 
announcing  thp  WHO  recommendations 
to  control  substances  under 
international  drug  control  treaties.  The 
notice  also  provided  interested  persons 
with  the  oppoftimity  to  submit  written 
comments  anc  to  request  an  informal 


public  meeting.  In  response  to  that 
notice,  FDA  received  requests  for  a 
public  meeting.  The  comments  received 
as  a  part  of  this  public  meeting,  along 
with  information  submitted  in  response 
to  the  January  11,  1999,  notice  will  be 
considered  in  preparing  the  U.S. 
position  on  these  proposals  for  a 
meeting  of  the  CND  in  Vierma,  Austria, 
on  March  16  through  25,  1999. 

Dated:  January  22,  1999. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
[PR  Doc.  99-2058  Filed  1-27-99;  8:45  am] 

BILUNQ  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  99D-0054] 

Guidance  for  Industry  on  Providing 
Regulatory  Submissions  in  Electronic 
Format— NDA's;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  for  industry 
entitled  "Providing  Regulatory 
Submissions  in  Electronic  Format — 
NDA's."  The  gmdance  discusses  in 
detail  how  to  submit  a  new  drug 
application  (NDA)  in  electronic  format 
to  the  Center  for  Drug  Evaluation  and 
Research  (CDER).  A  notice  of 
availability  for  a  related  guidance 
entitled  "Providing  Regulatory 
Submissions  in  Electronic  Format — 
General  Considerations"  is  being 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  It  discusses  issues 
common  to  all  submissions  in  electronic 
format  to  CDER  and  the  Center  for 
Biologies  Evaluation  and  Research 
(CBER).  Both  guidances  are  part  of  a 
series  of  guidances  being  developed  by 
the  agency  to  assist  applicants  who  wish 
to  make  regulatory  submissions  in 
electronic  format.  Guidances  addressing 
other  submission  types,  such  as 
biologies  license  applications, 
abbreviated  new  drug  applications 
(ANDA's),  and  investigational  new  drug 
applications  (IND's),  are  being 
developed  and  will  be  issued  in  the 
future.  Although  submissions  in 
electronic  format  are  voluntary,  the 
agency  encourages  them  as  a  way  to 
improve  the  efficiency  of  handling  and 
reviewing  docimients  and  data. 


DATES:  Written  comments  on  agency 
guidance  documents  may  be  submitted 
at  any  time. 

ADDRESSES:  Copies  of  this  guidance  for 
industry  can  be  obtained  on  the  Internet 
at  "http://www.fda.gov/cder/guidance/ 
index.htm".  Submit  written  requests  for 
single  copies  of  the  guidance  to  the  Drug 
Information  Branch  (HFD-210),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061,  Rockville.  MD  20852.  Comments 
are  to  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Edmunds.  Center  for  Drug 
Evaluation  and  Research  (HFD-73), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-3276,  e-mail: 
ESUB@CDER.fda.gov. 
SUPPLEMENTARY  INFORMATION: 
Traditionally,  FDA  has  required  that 
regulatory  submissions,  such  as  IND's 
and  NDA's,  be  submitted  as  paper 
docimients.  In  the  Federal  Register  of 
March  20, 1997  (62  FR  13430).  FDA 
published  the  electronic  records  and 
electronic  signatures  regulation,  which 
provided  for  the  voluntary  submission 
of  parts  or  all  of  an  application,  as 
defined  in  the  relevant  regulations,  in 
electronic  format  without  an 
accompanying  paper  copy  (21  CFR  part 
11).  The  agency  also  established  public 
Docket  No.  92S-0251  to  provide  a  list  of 
the  agency  imit(s)  that  are  prepared  to 
receive  electronic  submissions  and  the 
specific  types  of  records  and 
submissions  that  can  be  accepted  in 
electronic  format  (62  FR  13467,  March 
20, 1997).  ShorUy  after  establishing  the 
docket,  CDER  published  a  guidance  for 
industry  entitled  "Archiving 
Submissions  in  Electronic  Format — 
NDA's"  (62  FR  49695,  September  23, 
1997),  to  assist  applicants  wishing  to 
make  electronic  submissions.  The 
September  1997  guidance  provided 
specific  information  on  submitting  case 
report  forms  (CRF's)  and  case  report 
tabulations  (CRT's)  as  part  of  the  NDA 
archival  submission. 

In  the  Federal  Register  of  April  8, 
1998  (63  FR  17184),  CDER  published  a 
draft  guidance  entitled  "Providing 
Regulatory  Submissions  in  Electronic 
Format— NDA's".  This  draft  guidance 
expanded  on  the  September  1997 
guidance  and  provided  new  information 
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on  submitting  a  complete  archival  copy 
of  the  NDA  in  electronic  format, 
including  CRT's  and  CRT's.  The 
comment  period,  which  closed  on  June 
8, 1998,  was  extended  30  days  to  allow 
interested  parties  to  review  CDER's 
document  together  with  guidances  on 
electronic  submissions  pubhshed  by 
CBER  (63  FR  29741,  June  1, 1998).  The 
agency  considered  received  comments 
as  it  finalized  this  guidance.  Because  of 
the  ever  changing  nature  of  this 
technology,  the  agency  believes  that  the 
procedures  for  submitting  electronic 
applications  will  continue  to  evolve 
over  time.  To  facilitate  the  updating  of 
guidances  on  electronic  submissions  in 
a  timely  and  efficient  manner,  the 
agency  has  decided  to  develop  one 
guidance  on  those  topics  common  to  all 
submission  types  and  to  create 
individual  guidances  on  specific 
submission  types. 

Subsequent  guidances  on  other 
submission  types  will  be  issued  as  they 
are  developed.  Consistent  with  the 
agency's  Good  Guidance  Practices  (62 
FR  8961.  February  27, 1997),  guidances 
will  be  issued  first  in  draft  for  comment, 
then  revised  and  published  in  final. 

As  in  the  past,  applicants  planning  to 
make  submissions  in  electronic  format 
should  consult  pubUc  Docket  No.  92S- 
0251  to  determine  which  agency  units 
are  prepared  to  receive  electronic 
submissions  and  the  specific  types  of 
docimients  that  can  be  submitted  in 
electronic  format. 

This  guidance  document  represents 
the  agency's  current  thinking  on 
providing  NDA's  in  electronic  format  to 
CDER.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  apphcable  statute, 
regulations,  or  both. 

Interested  persons  may  submit  written 
comments  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  and  requests  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  guidance  document  and 
received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  January  22, 1999. 
WiUiam  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  99-2060  Filed  1-27-99;  8:45  am) 

BILUNQ  CODE  416(M>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  980-0075] 

Guidance  for  Industry  on  General 
Considerations  for  Providing 
Regulatory  Submissions  in  Electronic 
Format;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  a  guidance  for  industry 
entitled  "Providing  Regulatory 
Submissions  in  Electronic  Format — 
General  Considerations."  This  guidance 
discusses  issues  common  to  all 
submissions  in  electronic  format  to  the 
Center  for  Drug  Evaluation  and  Research 
(CDER)  and  the  Center  for  Biologies 
Evaluation  and  Research  (CBER).  A 
notice  of  availability  for  a  related 
guidance  entitled  "Providing  Regulatory 
Submissions  in  Electronic  Format — 
NDA's"  is  being  published  elsewhere  in 
this  issue  of  the  Federal  Register.  Both 
guidances  are  part  of  a  series  of 
guidances  being  developed  by  the 
agency  to  assist  applicants  who  wish  to 
make  regulatory  submissions  in 
electronic  format.  Guidances  addressing 
other  submission  types,  such  as 
biologies  license  applications, 
abbreviated  new  drug  apphcations 
(ANDA's),  and  investigational  new  drug 
applications  (IND's),  are  being 
developed  and  will  be  issued  in  the 
future.  Although  submissions  in 
electronic  format  are  voluntary,  the 
agency  encourages  them  as  a  way  to 
improve  the  efficiency  of  handUng  and 
reviewing  documents  and  data. 
DATES:  Written  comments  may  be 
submitted  at  any  time. 

ADDRESSES:  Copies  of  "Guidance  for 
Providing  Regulatory  Submissions  in 
Electronic  Format — General 
Considerations"  can  be  obtained  on  the 
Internet  at  "http://www.fda.gov/cder/ 
guidance/index.htm"  or  "http:// 
www.  fda.gov/cber/guidelines.htm  ". 
Submit  written  requests  for  single 
copies  of  the  guidance  to  the  Drug 
Information  Branch  (HFD-210),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  or  to  the 
Office  of  Communication,  Training  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 


that  office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Edmunds,  Center  for  Drug 
Evaluation  and  Research  (HFD-73), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-3276,  e-mail: 
ESUB@CDER.fda.gov;  or  Michael  B. 
Fauntleroy,  Center  for  Biologies 
Evaluation  and  Research,  Office  of  the 
Director,  (HFM-99).  Food  and  Drug 
Administration,  rm.  200N,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-827-5101,  e-mail: 
Esubprep@cber.fda.gov. 
SUPPLEMENTARY  INFORMATION: 
Traditionally,  FDA  has  required  that 
regulatory  submissions,  such  as  IND's 
and  new  drug  applications  (NDA's),  be 
submitted  as  paper  documents.  In  the 
Federal  Register  of  March  20,  1997  (62 
FR  13430),  FDA  pubHshed  the 
electronic  records  and  electronic 
signatures  regulation,  which  provided 
for  the  voluntary  submission  of  parts  or 
all  of  an  application,  as  defined  in  the 
relevant  regulations,  in  electronic 
format  without  an  accompanying  paper 
copy  (21  CFR  part  11).  The  agency  also 
established  public  Docket  No.  92S-0251 
to  provide  a  list  of  the  agency  unit(s) 
that  are  prepared  to  receive  electronic 
submissions  and  the  specific  types  of 
records  and  submissions  that  can  be 
accepted  in  electronic  format  (62  FR 
13467,  March  20,  1997).  Shortly  after 
establishing  the  docket,  CDER  published 
a  guidance  for  industry  entitled 
"Archiving  Submissions  in  Electronic 
Format— NDA's"  (62  FR  49695, 
September  23,  1997),  to  assist  applicants 
wishing  to  make  electronic  submissions. 
The  September  1997  guidance  provided 
specific  information  on  submitting  case 
report  forms  (CRF's)  and  case  report 
tabulations  (CRT's)  as  part  of  the  NDA 
archival  submission. 

In  the  Federal  Register  of  April  8, 
1998  (63  FR  17184),  CDER  pubhshed  a 
draft  guidance  entitled  "Providing 
Regulatory  Submissions  in  Electronic 
Format — NDA's";  this  draft  guidance 
expanded  on  the  September  1997 
guidance  and  provided  new  information 
on  submitting  a  complete  archival  copy 
of  the  NDA  in  electronic  format, 
including  CRF's  and  CRT's.  In  June 
1998,  CBER  published  four  guidances 
on  electronic  submissions:  (1) 
"Electronic  Submissions  of  a  Biologies 
License  Application  (BLi\)  Product 
License  Application  (PLA)/ 
Establishment  License  Application 
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(ELA)  to  the  C  snter  for  Biologies 
Evaluation  and  Research"  (63  FR  29741, 
June  1. 1998);  2)  "Electronic 
Submissions  c  f  Case  Report  Forms 
(CRT's),  CaseJ^eport  Tabulations 
(CRT's),  and  Elata  to  the  Center  for 
Biologies  Evaluation  and  Research"  (63 
FR  29739,  June  1, 1998);  (3)  "Pilot 
Program  for  Electronic  Investigational 
New  Drug  Applications  (eIND)  for 
Biological  PrcJlucts"  (63  FR  29740,  June 
1, 1998);  and  (4)  "Instructions  for 
Submitting  Lol  Release  Protocols  to  the 
Center  for  Biologies  Evaluation  and 
Research"  (63  FR  29742,  June  1, 1998). 

As  part  of  agency  efforts  to  harmonize 
the  procedures  for  making  electronic 
submissions,  f  DA  has  decided  to 
combine  certain  information  from  the 
CDER  and  CBJR  guidances  into  this 
guidance  on  general  considerations 
common  to  all  submission  types.  The 
agency  has  considered  received 
comments  on  Ihe  CDER  and  CBER 
guidances  as  it  UnaUzed  this  guidance 
document.  Because  of  the  ever  changing 
nature  of  elect^nic  submission 
technology  and  the  need,  for  now.  to 
recognize  existing  differences  in  CDER 
and  CBER  systems,  the  agency  has 
decided  to  maintain  separate  guidances 
on  CDER's  NEIa  submissions  and 
CBER's  marketing  application 
submissions.  The  agency  will 
harmonize  the  concepts  in  the 
guidances  to  the  extent  oxxi  electronic 
systems  permit. 

Subsequent  jguidances  on  other 
submission  types  will  be  issued  as  they 
are  developed;  Consistent  with  the 
agency's  Goo4  Guidance  Practices  (62 
FR  8961.  Febriiary  27.  1997),  guidances 
will  be  issued  {first  in  draft  for  comment, 
then  revised  afid  issued  in  final.  This 
final  guidanca  incorporates  information 
from  the  earlidr  draft  CDER  and  CBER 
dociunents  and  takes  into  account 
comments  received  on  them. 

As  in  the  past,  applicants  planning  to 
make  submissions  in  the  electronic 
format  shouldj  consult  public  Docket  No. 
92S-0251  to  d|etermine  which  agency 
units  are  prepared  to  receive  electronic 
submissions  and  the  specific  types  of 
docimients  that  can  be  submitted  in 
electronic  format. 

This  guidance  docimient  represents 
the  agency's  current  thinking  on  general 
considerations  for  providing  regulatory 
submissions  i|t  electronic  format.  It  does 
not  create  or  donfer  any  rights  for  or  on 
any  person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  mayj  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statute,  regulations,  or  both. 

Interested  persons  may  submit  written 
comments  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 


any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  and  requests  are  to  be 
identified  with  the  docket  number 
found  in  the  brackets  in  the  heading  of 
this  document.  The  guidance  document 
and  received  comments  may  be  seen  in 
the  office  above  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Dated:  January  22, 1999. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
[PR  Doc.  99-2059  Filed  1-27-99;  8:45  am] 

BILUNQ  CODE  4ieO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98D-1 266] 

Draft  Guidance  for  industry  on  Placing 
the  Therapeutic  Equivalence  Code  on 
Prescription  Drug  Lat)els  and  Labeling; 
Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUIMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Placing  the 
Therapeutic  Equivalence  Code  on 
Prescription  Drug  Labels  and  Labeling." 
The  draft  guidance  is  intended  to  clarify 
for  prescription  drug  manufacturers, 
relabelers.  and  distributors  FDA's 
position  regarding  placing  the 
therapeutic  equivalence  code  on 
approved  FDA  product  labels  and 
labeling.  It  also  provides 
recommendations  on  how  to  display 
therapeutic  equivalence  codes  on  labels 
and  labeling.  Inclusion  of  a  therapeutic 
equivalence  code  on  prescription  drug 
labels/labeling  is  voluntary. 
DATES:  Written  comments  may  be 
submitted  by  March  29, 1999.  General 
comments  on  agency  guidance 
documents  are  welcome  at  any  time. 
ADDRESSES:  Copies  of  the  draft  guidance 
are  available  on  the  Internet  at  "http:// 
www.fda.gov/cder/guidance/ 
index.htm".  Submit  written  requests  for 
single  copies  of  the  draft  gmdance  to  the 
Drug  Information  Branch  (HFD-210), 
Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 


Branch  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Comments 
are  to  be  identified  with  the  docket 
number  foimd  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORIMATtON  CONTACT:  Jerry 
Phillips,  Center  for  Drug  Evaluation  and 
Research  (HFD-610).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-827-3225. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a  draft 
guidance  for  industry  entitled  "Placing 
the  Therapeutic  Equivalence  Code  on 
Prescription  Drug  Labels  and  Labeling." 
With  the  repeal  of  section  301(1)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  331(1))  as  part  of  the  Food 
and  Drug  Administration  Modernization 
Act  of  1997.  FDA  believes  that  it  is 
legally  permissible  to  allow  therapeutic 
equivalence  codes  to  be  placed  on  drug 
product  labels  and  labeling.  The  agency 
also  believes  that  the  use  of  therapeutic 
equivalence  codes  will  contribute  to  the 
accurate  and  safe  selection  of  generic 
products  by  pharmacists.  This  draft 
guidance  is  intended  to:  (1)  Provide  a 
historical  perspective  on  therapeutic 
equivalence.  (2)  describe  the  process  by 
which  the  agency  advises  the  public  on 
the  therapeutic  equivalence  of  approved 
drug  products,  and  (3)  advise 
manufactiuers.  relabelers.  and 
distributors  of  the  preferred  format  and 
placement  of  such  information  on 
product  labels.  Although  inclusion  of  a 
therapeutic  equivalence  code  on 
prescription  drug  labels/labeling 
normally  is  voluntary,  in  certain  cases 
where  safety  issues  are  raised,  the 
agency  may  ask  that  a  code  be  included. 

This  draft  level  1  guidance  is  being 
issued  consistent  with  FDA's  good 
guidance  practices  (62  FR  8961. 
February  27. 1997).  It  represents  the 
agency's  current  thinking  on  placing  the 
therapeutic  equivalence  code  on  the 
labeling  of  prescription  drug  products.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

Interested  persons  may,  on  or  before 
March  29, 1999,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft  guidance. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
docimient.  The  draft  guidance  and 
received  comments  may  be  seen  in  the 
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office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  January  21, 1999. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  99-2015  Filed  1-27-99;  8:45  am) 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identitler:  HCFA-R-0249] 

Agency  Information  Coiiection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  Health  Care  Financing 
Administration,  HHS. 

hi  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment, 
hiterested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Ck)llection 
Request:  New  collection;  Title  of 
Liformation  Collection:  Hospice  Cost 
Report  and  Supporting  Regulations  in 
42  CFR  413.20,  and  413.24;  Form  No.: 
HCFA-R-0249  (OMB#  0938-new);  Use: 
Medicare  certified  hospice  programs 
must  file  an  annual  cost  report  with 
HCFA.  This  report  contains  information 
on  overhead  costs,  assets,  depreciation, 
and  compensation  which  will  be  used 
for  hospice  rate  evaluations.;  Frequency: 
Annually;  Affected  Public:  Not-for- 
profit  institutions,  and  Business  or  other 
for-profit;  Number  of  Respondents: 
1,720;  Total  Annual  Responses:  1,720; 
Total  Annual  Hours:  302,720. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 


regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  0MB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  0MB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  January  19, 1999. 
John  P.  Burke  IH, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  99-2028  Filed  1-27-99:  8:45  am] 
B4LUN0  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-8003] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  pubUc  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utiUty,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Home  and 
Community-Based  Services  Waiver 
Requests  and  Supporting  Regulations  in 
42  CFR  440.180.  and  441.301-441.310; 


Form  No.:  HCFA-8003  (OMB#  0938- 
0449);  Use:  Under  a  Secretarial  waiver. 
States  may  offer  a  wide  array  of  home 
and  community-based  services  to 
individuals  who  would  otherwise 
require  institutionalization.  States 
requesting  a  waiver  must  provide 
certain  assurances,  documentation  and 
cost  &  utilization  estimates  which  are 
reviewed,  approved  and  maintained  for 
the  purpose  of  identifying/ verifying 
States'  compliance  with  such  statutory 
and  regulatory  requirements.  The 
purpose  of  this  request  is  to  provide 
authority  for  the  State  to  furnish  such 
individuals  with  services  in  the  home 
and  community-based  setting; 
Frequency:  When  a  State  requests  a 
waiver  or  amendment  to  a  waiver; 
Affected  Public:  State,  Local  or  Tribal 
Government;  Number  of  Respondents: 
50;  Total  Annual  Responses:  128;  Total 
Annual  Hours:  7,860. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  January  19, 1^99. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  9»-2029  Filed  1-27-99;  8:45  am] 

BILUNQ  CODE  412(M>»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Draft  Compliance  Guidance  for  the 
Durable  Medical  Equipment, 
Prosthetics,  Orthotics  and  Supply 
Industry 

AGENCY:  Office  of  Inspector  General 

(OIG),  HHS. 

ACTION:  Notice  and  comment  period. 


SUMMARY:  This  Federal  Register  notice 
seeks  the  comments  of  interested  parties 
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on  draft  compliance  program  guidance 
developed  by  the  Office  of  Inspector 
General  for  tiije  durable  medical 
equipment,  prosthetics,  orthotics  and 
supplier  (DMEPOS)  industry.  Through 
this  notice,  tl^  OIG  is  setting  forth  (1) 
its  general  vidws  on  the  value  and 
fundamental  principles  of  DMEPOS 
suppliers'  compliance  programs,  and  (2) 
the  specific  elements  that  each  DMEPOS 
supplier  shoiild  consider  when 
developing  aqd  implementing  an 
effective  compliance  program.  This 
dociunent  prints  basic  procedural  and 
structural  guidance  for  designing  a 
compliance  pfogram,  that  is,  a  set  of 
guidelines  to  be  considered  by  a 
DMEPOS  supplier  interested  in 
implementing  a  compliance  program. 

DATES:  To  assure  consideration, 
comments  milst  be  delivered  to  the 
address  provitied  below  by  no  later  than 
5  p.m.  on  Malch  1.  1999. 

ADDRESSES:  Please  mail  or  deliver 
written  comments  to  the  following 
address:  Offioe  of  Inspector  General, 
Department  of  Health  and  Human 
Services,  AttetiUon:  OIG-3N-CPG. 
Room  5246,  Cohen  Building,  330 
Independence  Avenue,  S.W., 
Washington,  p.C.  20201. 

We  do  not  ^ccept  comments  by 
facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  the  file  code 
OIG-3N-CPGt  Comments  received 
timely  will  b^  available  for  pubUc 
inspection  as|hey  are  received, 
generally  beginning  approximately  3 
weeks  after  pi^blication  of  a  document, 
in  Room  5541J  of  the  Office  of  Inspector 
General  at  330  Independence  Avenue, 
S.W.,  Washington,  D.C.  20201  on 
Monday  through  Friday  of  each  week 
from  8  a.m.  toJ4:30  p.m. 

FOR  FURTHER  INFORMATION  COffTACT: 

Christine  Saxonis,  Office  of  Counsel  to 
the  Inspector  |!^neral,  (202)  619-2078. 

SUPPLEMENTARY  INFORMATION: 

A.  Backgroun|d 

The  creation  of  compliance  program 
guidance  has  become  a  major  initiative 
of  the  OIG  in  Its  efforts  to  engage  the 
private  health  care  community  in 
addressing  an  d  fighting  fraud  and  abuse. 
Recently,  the  DIG  has  developed  and 
issued  compliance  program  guidance 
directed  at  vai  ious  segments  of  the 
health  care  in  lustry  in  the  following 
areas: 

•  Clinical  laboratories  (62  FR  9435; 
March  3, 1993 ,  as  amended  in  63  FR 
45076;  Angus  24,  1998), 

•  Hospitalsj(63FR  8987;  February  23, 
1998), 

•  Home  health  agencies  (63  FR  42410; 
August  7, 1995),  and 


•  Third  party  medical  billing 
companies  (63  FR  70138;  December  18, 
1998). 

The  guidance  can  also  be  found  on 
the  OIG  web  site  at  http:// 
www.dhhs.gov/progorg/oig.  The 
guidance  is  designed  to  provide  clear 
direction  and  assistance  to  specific 
sections  of  the  health  care  industry  that 
are  interested  in  reducing  and 
eliminating  fraud  and  abuse  within  their 
organizations. 

In  an  effort  to  formalize  the  process  by 
which  the  OIG  obtains  public  input  on 
the  guidances,  on  August  7,  1998,  the 
OIG  published  a  solicitation  notice 
seeking  information  and 
recommendations  for  developing 
guidance  for  the  DMEPOS  industry  (63 
FR  42409).  In  response  to  that 
solicitation  notice,  the  OIG  received  a 
number  of  comments  from  various  parts 
of  the  industry  and  their 
representatives.  We  have  carefully 
considered  previous  OIG  publications, 
such  as  the  Special  Fraud  Alerts  and  the 
recent  findings  and  recommendations  in 
reports  issued  by  the  OIG's  Office  of 
Audit  Services  and  Office  of  Evaluation 
and  Inspections,  as  well  as  the 
experience  of  past  and  recent  fraud 
investigations  conducted  by  the  OIG's 
Office  of  Investigations  and  the 
Department  of  Justice.  We  have  also 
consulted  with  the  Health  Care 
Financing  Administration  and  the 
durable  medical  equipment  regional 
carriers. 

B.  Elements  Addressed  in  This 
Guidance 

This  draft  of  DMEPOS  guidance 
contains  the  following  7  elements  that 
the  OIG  has  determined  are 
fundamental  to  an  effective  compUance 
program: 

•  Implementing  written  policies, 
procedures  and  standards  of  conduct; 

•  Designating  a  compliance  officer 
and  compliance  committee; 

•  Conducting  effective  training  emd 
education; 

•  Developing  effective  lines  of 
communication; 

•  Enforcing  standards  through  well- 
publicized  disciphnary  guidelines; 

•  Conducting  internal  monitoring  and 
auditing;  and 

•  Responding  promptly  to  detected 
offenses  and  developing  corrective 
action. 

These  elements  are  contained  in  the 
other  guidances  issued  by  the  OIG.  As 
is  the  case  with  the  other  guidances,  the 
contents  of  the  guidance  should  not  be 
viewed  as  mandatory  for  providers  or  as 
an  exclusive  discussion  of  the  advisable 
elements  of  a  compliance  program. 


In  an  effort  to  ensure  that  all  parties 
have  an  opportunity  to  provide  input 
into  the  OIG's  guidance,  we  are 
publishing  this  latest  guidance  in  draft 
form,  and  welcome  any  comments  from 
interested  parties  regarding  this 
guidance,  particularly  with  respect  to 
the  section  concerning  written  policies 
and  procedures.  We  will  consider  all 
comments  received  in  a  timely  manner, 
incorporate  any  recommendations  as 
appropriate,  and  prepare  and  publish  a 
final  version  of  the  DMEPOS  guidance 
later  this  year. 

C.  Draft  Compliance  Program  Guidance 
for  the  DMEPO  Industry 

/.  Introduction 

The  Office  of  Inspector  General  (OIG) 
of  the  Department  of  Health  and  Human 
Services  (HHS)  continues  in  its  efforts  to 
promote  volimtarily  developed  and 
implemented  compliance  programs  for 
the  health  care  industry.  The  following 
compliance  program  guidance  is 
intended  to  assist  suppliers  '  of  durable 
medical  equipment,^  prosthetics,' 
orthotics,*  and  supplies'  (DMEPOS)  and 
their  agents  and  subcontractors  (referred 
to  collectively  in  this  document  as 
"DMEPOS  suppliers")  develop  effective 
internal  controls  that  promote 
adherence  to  applicable  Federal  and 
State  law,  and  the  program  requirements 
of  Federal,  State  and  private  health 
plans.  The  adoption  and 
implementation  of  voluntary 
compliance  programs  significantly 
advance  the  prevention  of  fraud,  abuse, 
and  waste  in  these  health  care  plans 
while  at  the  same  time  further  the 
fundamental  mission  of  all  DMEPOS 
suppliers,  which  is  to  provide  quality 
items,  service,  and  care  to  patients. 

Within  this  document,  the  OIG  first 
provides  its  general  views  on  the  value 
and  fundamental  principles  of  DMEPOS 
suppliers'  compliance  programs,  and 
then  provides  the  specific  elements  that 
each  DMEPOS  supplier  should  consider 
when  developing  and  implementing  an 


■  The  term  "supplier"  is  defined  in  this  document 
as  an  entity  or  individual,  including  a  physician  or 
Part  A  provider,  which  sells  or  rents  Part  B  covered 
items.  See  42  CFR  424.57(a). 

'The  term  "durable  medical  equipment"  is 
applied  in  this  document  as  defined  in  42  U.S.C 
1395x{n). 

'The  term  "prosthetics"  and  "prosthetic  devices" 
are  applied  in  this  document  as  defined  in  42 
U.S.C.  1395  X  (s)(9)  and  (s)(8),  respectively. 

*The  term  "orthotics"  is  applied  in  this 
document  as  defined  in  42  U.S.C.  1395x(s)(9). 

'The  term  "supplies"  includes  home  dialysis 
supplies  and  equipment  as  described  in  42  U.S.C. 
1395x(s)(2)(f):  surgical  dressings  and  other  devices 
as  described  in  42  U.S.C.  139Sx(s)(5); 
immunosuppressive  drugs  as  described  in  42  U.S.C 
1395x(s)(2)()):  and  any  other  items  or  services 
designated  by  the  Health  Care  Financing 
Administration  (HCFA). 
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effective  compliance  program.  While 
this  document  presents  basic  procedural 
and  structural  guidance  for  designing  a 
compliance  program,  it  is  not  in  itself  a 
compliance  program.  Rather,  it  is  a  set 
of  guidelines  to  be  considered  by  a 
DMEPOS  supplier  interested  in 
implementing  a  compliance  program. 

The  OIG  recognizes  the  size- 
differential  that  exists  between 
operations  of  the  different  DMEPOS 
suppliers  and  organizations  that 
compose  the  DMEPOS  suppHer 
industry.  Appropriately,  this  guidance 
is  pertinent  for  all  DMEPOS  suppliers, 
regardless  of  size  (in  terms  of  employees 
and  gross  revenue);  number  of  locations; 
type  of  equipment  provided;  or 
corporate  structure.  The  applicability  of 
the  recommendations  and  guidelines 
provided  in  this  document  depends  on 
the  circumstances  of  each  individual 
DMEPOS  supplier.  However,  regardless 
of  a  DMEPOS  supplier's  size  or 
structure,  the  OIG  believes  that  every 
DMEPOS  supplier  can  and  should  strive 
to  accomplish  the  objectives  and 
principles  underlying  all  of  the 
compliance  policies  and  procedures 
recommended  within  this  guidance. 

Fundamentally,  compliance  efforts 
are  designed  to  establish  a  culture 
within  a  DMEPOS  supplier  that 
promotes  prevention,  detection,  and 
resolution  of  instances  of  conduct  that 
do  not  conform  to  Federal  and  State 
law,  and  Federal,  State  and  private 
payor  health  care  program  requirements, 
as  well  as  the  DMEPOS  supplier's 
ethical  and  business  policies.  In 
practice,  the  compliance  program 
should  effectively  articulate  and 
demonstrate  the  DMEPOS  supplier's 
commitment  to  ethical  conduct. 
Benchmarks  that  demonstrate 
implementation  and  achievements  are 
essential  to  any  effective  compliance 
program.  Eventually,  a  compliance 
program  should  become  part  of  the 
fabric  of  routine  DMEPOS  supplier 
operations. 

Specifically,  compliance  programs 
guide  a  DMEPOS  suppher's  owner(s), 
governing  body  (e.g.,  board  of  directors 
or  trustees),  chief  executive  officer 
(CEO),  president,  vice  presidents, 
managers,  sales  representatives,  billing 
personnel,  and  other  employees  in  the 
efficient  management  and  operation  of  a 
DMEPOS  supplier.  They  are  especially 
critical  as  an  internal  quality  assurance 
control  in  the  reimbiu^ement  and 
payment  areas,  where  claims  and  billing 
operations  are  often  the  source  of  fraud 
and  abuse,  and  therefore,  historically 
have  been  the  fociis  of  Government 
regulation,  scrutiny,  and  sanctions. 

It  is  incimibent  upon  a  DMEPOS 
supplier's  owner(s),  corporate  officers, 


and  managers  to  provide  ethical 
leadership  to  the  organization  and  to 
assure  that  adequate  systems  are  in 
place  to  facilitate  ethical  and  legal 
conduct.  Employees,  managers,  and  the 
Government  will  focus  on  the  words 
and  actions  of  a  DMEPOS  supplier's 
leadership  as  a  measure  of  the 
organization's  commitment  to 
comphance.  Indeed,  many  DMEPOS 
suppliers  have  adopted  mission 
statements  articulating  their 
commitment  to  high  ethical  standards. 
A  formal  compliance  program,  as  an 
additional  element  in  this  process, 
offers  a  DMEPOS  supplier  a  further 
concrete  method  that  may  improve 
quality  of  service  and  reduce  waste. 
Compliance  programs  also  provide  a 
central  coordinating  mechanism  for 
furnishing  and  disseminating 
information  and  guidance  on  applicable 
Federal  and  State  statutes,  regulations, 
and  Federal,  State  and  private  health 
care  program  requirements. 

Implementing  an  effective  compliance 
program  requires  a  substantial 
commitment  of  time,  energy,  and 
resources  by  senior  management  and  the 
DMEPOS  supplier's  governing  body.* 
Superficial  programs  that  simply  have 
the  appearance  of  compliance  without 
being  wholeheartedly  adopted  and 
implemented  by  the  DMEPOS  supplier 
or  programs  that  are  hastily  constructed 
and  implemented  without  appropriate 
ongoing  monitoring  will  likely  be 
ineffective  and  could  expose  the 
DMEPOS  supplier  to  greater  liability 
than  no  program  at  all.  Although  it  may 
require  significant  additional  resources 
or  reallocation  of  existing  resources  to 
implement  an  effective  compliance 
program,  the  long  term  benefits  of 
implementing  the  program  significantly 
outweigh  the  costs.  Undertaking  a 
voluntary  compliance  program  is  a 
beneficial  Investment  that  advances 
both  the  DMEPOS  suppher's  n^ 

organization  and  the  stabiUty  and 
solvency  of  the  Medicare  program. 

A.  Benefits  of  a  Compliance  Program 

The  OIG  believes  an  effective 
compliance  program  provides  a 
mechanism  that  brings  the  pubfic  and 
private  sectors  together  to  reach  mutual 
goals  of  reducing  fi^ud  and  abuse, 
improving  operational  quality, 
improving  the  quality  of  health  care 
services  and  reducing  the  cost  of  health 
care.  Attaining  these  goals  provides 


positive  resuhs  to  the  DMEPOS 
supplier,  the  Government  and 
individual  citizens  alike.  In  addition  to 
fulfilling  its  legal  duty  to  ensure  that  it 
is  not  submitting  false  or  inaccurate 
claims  to  Government  and  private 
payors,  a  DMEPOS  supplier  may  gain 
numerous  additional  benefits  by 
voluntarily  implementing  an  effective 
compliance  program.  These  benefits 
may  include: 

•  The  formulation  of  effective 
internal  controls  to  assure  compliance 
with  Federal  and  State  statutes,  rules, 
and  regulations,  and  Federal,  State  and 
private  payor  health  care  program 
requirements,  and  internal  guidelines; 

•  A  concrete  demonstration  to 
employees  and  the  community  at  large 
of  the  DMEPOS  supplier's  strong 
commitment  to  honest  and  responsible 
corporate  conduct; 

•  The  ability  to  obtain  an  accurate 
assessment  of  employee  and  contractor 
behavior  relating  to  fraud  and  abuse; 

•  An  increased  likelihood  of 
identification  and  prevention  of 
criminal  and  unethical  conduct; 

•  The  ability  to  more  quickly  and 
accurately  react  to  employees' 
operational  compliance  concerns  and 
the  capability  to  effectively  target 
resources  to  address  those  concerns; 

•  Improvement  of  the  quality, 
efficiency,  and  consistency  of  providing 
services; 

•  Increased  efficiency  on  the  part  of 
employees; 

•  A  centralized  source  for  distributing 
information  on  health  care  statutes, 
regulations,  policies,  and  other  program 
directives  regarding  fraud  and  abuse 
and  related  issues; 

•  Improved  internal  communication; 

•  A  methodology  that  encourages 
employees  to  report  potential  problems; 

•  Procedures  that  allow  the  prompt, 
thorough  investigation  of  alleged 
misconduct  by  corporate  officers, 
managers,  sales  representatives, 
employees,  independent  contractors, 
consultants,  clinicians,  and  other  health 
care  professionals; 

•  Initiation  of  immediate, 
appropriate,  and  decisive  corrective 
action; 

•  Early  detection  and  reporting, 
minimizing  the  loss  to  the  Government 
from  false  claims,  and  thereby  reducing 
the  DMEPOS  supplier's  exposure  to 
civil  damages  and  penalties,  criminal 
sanctions,  and  administrative  remedies, 
such  as  program  exclusion;  ^  and 


"Recent  case  law  suggests  that  the  foilure  of  a 
corporate  Director  to  attempt  in  good  faith  to 
institute  a  compliance  program  in  certain  situations 
may  be  a  breach  of  a  Director's  fiduciary  obligation. 
See,  e.g.,  In  re  Caremark  International  Inc. 
Derivative  Litigation,  698  A.2d  959  (Ct.  Cbanc.  Del. 
1996). 


'  The  OIG,  for  example,  will  consider  the 
existence  of  an  effective  compliance  program  that 
pre-dated  any  governmental  investigation  when 
addressing  the  appropriateness  of  administrative 
sanctions.  However,  the  burdeu  is  on  the  DMEPOS 
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•  Enhancentent  of  the  structure  of  the 
DMEPOS  suppher's  operations  and  the 
consistency  between:  any  related 
entities  of  the  pMEPOS  supplier; 
different  depa|tments  within  the 
DMEPOS  supdlier;  the  DMEPOS 
supplier's  different  locations;  and  the 
DMEPOS  supplier's  separate  business 
units  (e.g.,  franchises,  subsidiaries). 

Overall,  the  DIG  believes  that  an 
effective  comp  liance  program  is  a  sound 
investment  on  the  part  of  a  DMEPOS 
supplier. 

■Tne  OIG  recognizes  that  the 
implementation  of  a  compliance 
program  may  r  ot  entirely  eliminate 
fraud,  abuse,  ajid  waste  from  the 
DMEPOS  supplier  system.  However,  a 
sincere  effort  by  DMEPOS  suppliers  to 
comply  with  applicable  Federal  and 
State  statutes,  rules,  and  regulations  and 
Federal,  State  ^d  private  payor  health 
care  program  requirements,  through  the 
f  an  effective 
am,  significantly 
of  unlawful  or  improper 


establishment 
compliance  p 
reduces  the  ri 
conduct. 


B.  Application  of  Compliance  Program 
Guidance 

Given  the  di  /ersity  within  the 
industry,  there!  is  no  single  "best" 
DMEPOS  supplier  compliance 
program.  *  The  OIG  understands  the 
variances  and  complexities  within  the 
DMEPOS  supp^lier  industry  and  is 
sensitive  to  thd  differences  among  large 
national  and  regional  DMEPOS  supplier 
organizations,  and  small  independent 
DMEPOS  suppliers.  However,  elements 
of  this  guidanae  can  be  used  by  all 
DMEPOS  suppliers,  regardless  of  size 
(in  terms  of  enlployees  and  gross 
revenue);  numper  of  locations;  type  of 
equipment  provided;  or  corporate 
structure,  to  establish  an  effective 
compliance  prpgram.  Similarly,  a 
DMEPOS  supjilier  or  corporation  that 
owns  a  DMEPOS  suppUer  or  provides 
DMEPOS  supplies  may  incorporate 


these  elements 
compliance  or 


into  its  system-wide 
managerial  structure. ' 


supplier  to  demoni  trate  the  operational 
effectiveness  of  a  c  jmpliance  program.  Further,  the 
False  Claims  Act. ;  1  U.S.C.  3729-3733.  provides 
that  a  person  who  las  violated  the  Act,  but  who 
voluntarily  discloass  the  violation  to  the 
Government  withii  i  30  days  of  detection,  in  certain 
circumstances  will  be  subject  to  not  less  than 
double,  as  opposec  to  treble,  damages.  See  31 
U.S.C.  3729(a).  Thi  is,  the  ability  to  react  quickly 
when  violations  of  the  law  are  discovered  may 
materially  help  rec  uce  the  DMEPOS  supplier's 
liability. 

'This  is  particul  irly  true  in  the  context  of 
DMEPOS  supplieri .  which  include  many  small 
independent  DMEPOS  suppliers  with  limited 
nnancial  resource^  and  staff,  as  well  as  large 


DMEPOS  supplier 
resources  and  staff 

'  For  Medicare, 
or  entity  that  meeti 


chains  with  extensive  financial 


t|iis  would  include  any  individual 
the  supplier  standards  as 


We  recognize  that  some  DMEPOS 
suppliers  may  not  be  able  to  adopt 
certain  elements  to  the  same 
comprehensive  degree  that  others  with 
more  extensive  resources  may  achieve. 
This  guidance  represents  the  OIG's 
suggestions  on  how  a  DMEPOS  supplier 
can  best  establish  internal  controls  and 
monitor  its  conduct  to  correct  and 
prevent  fraudulent  activities.  By  no 
means  should  the  contents  of  this 
guidance  be  viewed  as  an  exclusive 
discussion  of  the  advisable  elements  of 
a  compliance  program.  On  the  contrary, 
the  OIG  strongly  encourages  DMEPOS 
suppliers  to  develop  and  implement 
compliance  elements  that  imiquely 
address  the  individual  DMEPOS 
supplier's  risk  areas. 

■Tne  OIG  believes  that  input  and 
support  by  individuals  and 
organizations  that  will  utilize  the  tools 
set  forth  in  this  document  is  critical  to 
the  development  and  success  of  this 
compliance  program  guidance.  In  a 
continuing  effort  to  collaborate  closely 
with  the  private  sector,  the  OIG  placed 
a  notice  in  the  Federal  Register 
soliciting  recommendations  and 
suggestions  on  what  should  be  included 
in  this  compliance  program  guidance. '° 
Further,  we  considered  previous  OIG 
publications,  such  as  Special  Fraud 
Alerts,  advisory  opinions, ' '  the  findings 
and  recommendations  in  reports  issued 
by  OIG's  Office  of  Audit  Services  and 
OfRce  of  Evaluation  and  Inspections,  as 
well  as  the  experience  of  past  and  recent 
fraud  investigations  related  to  DMEPOS 
suppliers  conducted  by  OIG's  Office  of 
Investigations  and  the  Department  of 
Justice. 

As  appropriate,  this  guidance  may  be 
modified  and  expanded  as  more 
information  and  knowledge  is  obtained 
by  the  OIG,  and  as  changes  in  the 
statutes,  rules,  regulations,  policies,  and 
procedures  of  the  Federal,  State  and 
private  health  plans  occur.  The  OIG 
understands  DMEPOS  suppliers  will 
need  adequate  time  to  react  to  these 
modifications  and  expansions  and  to 
make  any  necessary  changes  to  their 
voluntary  compUance  programs.  New 
compliance  practices  may  eventually  be 


described  in  42  CFR  424.57  and  has  a  National 
Supplier  Clearinghouse  Number. 

10  See  63  FR  42409  (August  7,  1998),  Notice  for 
Solicitation  of  Information  and  Recommendations 
for  Developing  OIG  Compliance  Program  Guidance 
for  the  Durable  Medical  Equipment  Industry. 

' '  The  OIG  periodically  issues  advisory  opinions 
responding  to  s[>ecific  inquiries  from  members  of 
the  public  and  Special  Fraud  Alerts  setting  forth 
activities  that  raise  legal  and  enforcement  issues. 
Special  Fraud  Alerts  and  Advisory  Opinions,  as 
well  as  the  regulations  governing  issuance  of 
advisory  opinions  can  be  obtained  on  the  Internet 
at:  http://www.dhhs.gov/progorg/oig,  in  the  Federal 
Register,  or  by  contacting  the  OIG's  Public 
Information  Desk  at  (202)  619-1142. 


incorporated  into  this  guidance  if  the 
OIG  discovers  significant  enhancements 
to  better  ensure  an  effective  compliance 
program. 

Tne  OIG  recognizes  that  the 
development  and  implementation  of 
compliance  programs  in  DMEPOS 
suppliers  often  raise  sensitive  and 
complex  legal  and  managerial  issues.  '^ 
However,  the  OIG  wishes  to  offer  what 
it  believes  is  critical  guidance  for 
providers  who  are  sincerely  attempting 
to  comply  with  the  relevant  health  care 
statutes  and  regulations. 

//.  Compliance  Program  Elements 

The  elements  proposed  by  these 
guidelines  are  similar  to  those  of  the 
other  OIG  compliance  program 
guidances  '^  and  the  OIG's  corporate 
integrity  agreements.  '*  The  OIG 
believes  that  every  DMEPOS  supplier 
can  benefit  from  the  principles 
espoused  in  this  guidance,  which  can  be 
tailored  to  fit  the  needs  and  financial 
realities  of  a  particular  DMEPOS 
supplier. 

The  OIG  believes  that  every  effective 
compliance  program  must  begin  with  a 
formal  commitment  "  by  the  DMEPOS 
supplier's  governing  body  to  include  all 
of  the  applicable  elements  listed  below, 
which  are  based  on  the  seven  steps  of 
the  Federal  Sentencing  Guidelines.  '* 
The  OIG  recognizes  full  implementation 
of  all  elements  may  not  be  immediately 
feasible  for  all  DMEPOS  suppliers. 
However,  as  a  first  step,  a  good  faith  and 
meaningful  commitment  on  the  part  of 


'2  Nothing  stated  within  this  document  should  be 
substituted  for,  or  used  in  lieu  of,  competent  legal 
advice  from  counsel. 

"See  63  FR  70138  (December  18,  1998)  for  the 
Compliance  Program  Guidance  for  Third  Party 
Medical  Billing  Companies:  63  FR  42410  (August  7, 
1998)  for  the  Compliance  Program  Guidance  for 
Home  Health  Agencies:  63  FR  45076  (August  24, 
1998)  for  the  Compliance  Program  Guidance  for 
Clinical  Laboratories,  as  revised:  63  FR  8987 
(February  23, 1998)  for  the  Compliance  Program 
Guidance  for  Hospitals.  These  documents  are  also 
located  on  the  Internet  at  http://www.dhh8.gov/ 
progorg/oig. 

"Corporate  integrity  agreements  are  executed  as 
part  of  a  civil  settlement  between  a  health  care 
provider  or  entity  responsible  for  billing  on  behalf 
of  the  provider  and  the  Government  to  resolve  a 
case  based  on  allegations  of  health  care  fraud  or 
abuse.  These  OIG-imposed  programs  are  in  effect 
for  a  period  of  three  to  five  years  and  require  many 
of  the  elements  included  in  this  compliance 
program  guidance. 

■'  A  formal  commitment  may  include  a  resolution 
by  the  board  of  directors,  owner(s)  or  president, 
where  applicable.  A  formal  commitment  should 
include  the  allocation  of  adequate  resources  to 
ensure  that  each  of  the  elements  is  addressed. 

■'See  United  States  Sentencing  Commission 
Guidelines,  Guidelines  Manual,  8A1.2,  Application 
Note  3(k).  The  Federal  Sentencing  Guidelines  are 
detailed  policies  and  practices  for  the  Federal 
criminal  justice  system  that  prescribe  the 
appropriate  sanctions  for  offenders  convicted  of 
Federal  crimes. 
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the  DMEPOS  supplier,  especially  the 
owner(s),  governing  body,  president, 
vice  presidents,  CEO,  and  managing 
employees,  will  substantially  contribute 
to  the  program's  successful 
implementation.  As  the  compliance 
program  is  implemented,  that 
commitment  should  cascade  dovm 
through  the  management  to  every 
employee  of  the  DMEPOS  supplier. 

At  a  minimum,  comprehensive 
compUance  programs  should  include 
the  following  seven  elements: 

(1)  The  development  and  distribution 
of  written  standards  of  conduct,  as  well 
as  written  policies  and  procedures  that 
promote  the  DMEPOS  supplier's 
commitment  to  compliance  (e.g.,  by 
including  adherence  to  the  compliance 
program  as  an  element  in  evaluating 
managers  and  employees)  and  address 
specific  areas  of  potential  fraud,  such  as 
claims  development  and  submission 
processes,  completing  certificates  of 
medical  necessity  (CMNs),  and  fmancial 
relationships  with  physicians  and/or 
other  persons  authorized  to  order 
DMEPOS: 

(2)  The  designation  of  a  compliance 
officer  and  other  appropriate  bodies, 
(e.g.,  a  corporate  compliance 
committee),  charged  with  the 
responsibility  for  operating  and 
monitoring  the  compliance  program, 
and  who  report  directly  to  the  CEO  and 
the  governing  body; " 

(3)  The  development  and 
implementation  of  regular,  effective 
education  and  training  programs  for  all 
affected  employees;  '* 

(4)  The  creation  and  maintenance  of 
a  process,  such  as  a  hotline  or  other 
reporting  system,  to  receive  complaints, 
and  the  adoption  of  procedures  to 
protect  the  anonymity  of  complainants 
and  to  protect  callers  from  retaliation; 

(5)  The  development  of  a  system  to 
respond  to  allegations  of  improper/ 
illegal  activities  and  the  enforcement  of 
appropriate  disciplinary  action  against 
employees  who  have  violated  internal 


'^The  integral  functions  of  the  compliance  officer 
and  the  corporate  compliance  committee  in 
implementing  an  effective  compliance  program  are 
discussed  throughout  this  compliance  program 
guidance.  However,  the  OIG  recognizes  that  the 
difl'erences  in  the  sizes  and  structures  of  DMEPOS 
suppliers  will  result  in  differences  in  the  ways  in 
which  compliance  programs  are  set  up.  The 
important  thing  is  that  the  DMEPOS  supplier 
structures  its  compliance  program  in  such  a  way 
that  the  program  is  able  to  accomplish  the  key 
functions  of  the  corporate  compliance  officer  and 
the  corporate  compliance  committee  discussed 
within  this  document. 

"Training  and  education  programs  for  DMEPOS 
suppliers  should  be  detailed  and  comprehensive. 
They  should  cover  specific  billing  procedures,  sales 
and  marketing  practices,  as  well  as  the  general  areas 
of  compliance.  See  section  n.C  and  accompanying 
notes. 


compliance  policies,  applicable  statutes, 
regulations,  or  Federal,  State  or  private 
payor  health  care  program 
requirements; " 

(6)  The  use  of  audits  and/or  other  risk 
evaluation  techniques  to  monitor 
compliance,  identify  problem  areas,  and 
assist  in  the  reduction  of  identified 
problem  areas;  ^°  and 

(7)  The  investigation  and  remediation 
of  identified  systemic  problems  and  the 
development  of  poHcies  addressing  the 
non-employment  or  retention  of 
sanctioned  individuals. 

A.  Written  Policies  and  Procedures 

Every  compliance  program  should 
require  the  development  and 
distribution  of  written  compliance 
policies,  standards,  and  practices  that 
identify  specific  areas  of  risk  and 
vulnerability  to  the  individual  DMEPOS 
supplier.  These  policies,  standards,  and 
practices  should  be  developed  under  the 
direction  and  supervision  of  the 
compliance  ofBcer  and  the  compliance 
committee  (if  such  a  committee  is 
practicable  for  the  DMEPOS  supplier) 
and,  at  a  minimimi,  should  be  provided 
to  all  individuals  who  are  affected  by 
the  particular  policy  at  issue,  including 
the  DMEPOS  supplier's  agents  and 
independent  contractors  who  may  affect 
billing  decisions.^*  In  addition  to  these 
general  corporate  policies,  it  may  be 
necessary  to  implement  individual 
policies  for  the  different  components  of 
the  DMEPOS  supplier. 

1.  Standards  of  Conduct.  DMEPOS 
suppliers  should  develop  standards  of 
conduct  for  all  affected  employees  that 


i»The  term  "Federal  health  care  programs"  is 
applied  in  this  document  as  defined  in  42  U.S.C. 
13208-7b(f},  which  includes  any  plan  or  program 
that  provides  health  benefits,  whether  directly, 
through  insurance,  or  otherwise,  which  is  funded 
directly,  in  whole  or  in  part,  by  the  United  States 
Government  (i.e.,  via  programs  such  as  Medicare, 
Federal  Employees'  Compensation  Act,  Black  Lung, 
or  the  Longshore  and  Harbor  Worker's 
Compensation  Act)  or  any  State  health  plan  (e.g., 
Medicaid,  or  a  program  receiving  funds  from  block 
grants  for  social  services  or  child  health  services). 
Also,  for  the  purposes  of  this  document,  the  term 
"Federal  health  care  program  requirements"  refers 
to  the  statutes,  regulations,  rules,  requirements, 
directives,  and  instructions  governing  Medicare. 
Medicaid,  and  all  other  Federal  health  care 
programs. 

2"  For  example,  spot-checking  the  work  of  coding 
and  billing  personnel  periodically  should  be  an 
element  of  an  effective  compliance  program. 

^'  According  to  the  Federal  Sentencing 
Guidelines,  an  organization  must  have  established 
compliance  standards  and  procedures  to  be 
followed  by  its  employees  and  other  agents  in  order 
to  receive  sentencing  credit  for  an  "effective" 
compliance  program.  The  Federal  Sentencing 
Guidelines  define  "agent"  as  "any  individual, 
including  a  director,  an  ofTicer,  an  employee,  or  an 
independent  contractor,  authorized  to  act  on  behalf 
of  the  organization."  See  United  States  Sentencing 
Commission  Guidelines,  Guidelines  Manual.  8A1.2, 
Application  Note  3(d). 


include  a  clearly  delineated 
commitment  to  compliance  by  the 
DMEPOS  supplier's  senior 
management,^^  including  any  related 
entities  or  affiliated  providers  operating 
imder  the  DMEPOS  supplier's  control,^' 
and  other  health  care  professionals  (e.g., 
nurses,  licensed  pharmacists, 
physicians,  and  respiratory  therapists). 
The  standards  of  conduct  should 
fimction  in  the  same  fashion  as  a 
constitution,  i.e.,  as  a  foundational 
document  that  details  the  fundamental 
principles,  values,  and  framework  for 
action  within  the  DMEPOS  supplier. 
The  standards  should  ariiculate  the 
DMEPOS  supplier's  commitment  to 
comply  with  all  Federal  and  State 
statutes,  rules,  regulations  and  Federal, 
State  and  private  payor  health  care 
program  requirements,  with  an 
emphasis  on  preventing  fraud  and 
abuse.  They  should  explicitly  state  the 
organization's  mission,  goals,  and 
ethical  principles  relative  to  compliance 
and  clearly  define  the  DMEPOS 
supplier's  commitment  to  compliance 
and  its  expectations  for  all  DMEPOS 
supplier  owners,  governing  body 
members,  president,  vice  presidents, 
corporate  officers,  managers,  sales 
representatives,  employees,  and,  where 
appropriate,  independent  contractors 
and  other  agents.  These  standards 
should  promote  integrity,  support 
objectivity,  and  foster  trust.  Standards 
should  not  only  address  compliance 
with  statutes  and  regulations,  but 
should  also  set  forth  broad  principles 
that  guide  employees  in  conducting 
business  professionally  and  properly. 
The  standards  should  be  distributed 
to,  and  comprehensible  by,  ail  affected 
employees  (e.g.,  translated  into  other 
languages  when  necessary  and  written 
at  appropriate  reading  levels).  Further, 
to  assist  in  ensuring  that  employees 
continuously  meet  the  expected  high 
standards  set  forth  in  the  standards  of 
conduct,  any  employee  handbook 
delineating  or  expanding  upon  these 
standards  should  be  regularly  updated 
as  applicable  statutes,  regulations,  and 
Federal,  State  and  private  payor  health 
care  program  requirements  are  modified 
and/or  clarified.^* 


"The  OIG  strongly  encourages  high-level 
involvement  by  the  DMEPOS  supplier's  owner(s). 
governing  body,  chief  executive  officer,  president, 
vice  presidents,  as  well  as  other  personnel,  as 
appropriate,  in  the  development  of  standards  of 
conduct.  Such  involvement  should  help 
communicate  a  strong  and  explicit  organizational 
commitment  to  compliance  goals  and  standards. 

-'E.g..  pharmacies,  billing  services,  and 
manufacturers. 

2'The  OIG  recognizes  that  not  all  statutes,  rules, 
regulations,  standards,  policies,  and  procedures 
need  to  be  conununicated  to  all  employees. 

ConliniMd 
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When  employees  first  begin  working 
for  the  DMEPQS  suppUer,  and  each  time 
new  standards  of  conduct  are  issued, 
the  OIG  suggests  employees  be  asked  to 
sign  a  statement  certifying  that  they 
have  received,  ^ad,  and  understood  the 
standards  of  cdnduct.  The  employee's 
certification  sh  auld  be  retained  by  the 
ier  in  the  employee's 
,  md  available  for  review 
by  the  compliance  officer. 

2.  y\/ritten  Pc  licies  for  Risk  Areas.  As 
part  of  its  comi  litment  to  compliance, 
iers  should  establish  a 
set  of  written  policies 
and  procedure!  that  take  into 
consideration  t  le  particular  statutes, 
rules,  regulations  and  program 
instructions  ap  Dlicable  to  each  function 
of  the  DMEPOi  supplier."  In  contrast  to 
the  standards  cf  conduct,  which  are 

I  a  clear  and  concise 
collection  of  fu  ndamental  standards,  the 
written  policie  i  should  articulate 
specific  procec  ures  personnel  should 
follow. 


DMEPOS  supp 
persormel  file. 


DMEPOS  supp 
comprehensive 


Consequentl  r 
individual  pol 
coordinated  w 
training  and 
an  emphasis 
that  have  been 
Some  of  the 


sp  !cial 
concern  includ  e:  ^^ 


we  recommend  that  the 
icies  and  procedures  be 
th  the  appropriate 
ed  ucational  programs  with 
areas  of  special  concern 
identified  by  the  OIG.^* 
1  areas  of  OIG 


oil 


)el 


i  and 


[  mana|  ers 


However,  the  OIG 
standards  that  relat ; 
abuse  laws  and  othf  r 
addressed  and  ma 
training.  The  DME^S 
whether  additional 
targeted  to  speciHc 
on  job  functions 

25  A  DMEPOS  su 
composed  of 
solicit  their  concerns 
risks  that  may  be  ii 
supplier's  policies 
participation  in  thi 
supplier's  compliance 
credibility  and  fost 
program 

»  DMEPOS  supp 
require  that  the  legi 
other  appropriate 
and  all  Special  Fra^d 
issued  by  the  OIG 
See  note  1 1 .  Moreo|rer, 
should  address  the 
and  correct  any  cor|duct 
Fraud  Alert  or  adv 
DMEPOS  suppliers 
prevent  such  con 
future.  If  appropria 
take  the  steps  described 
investigations,  re 
identified  problem: 

i'TheOIG'sworl 
the  Internet  at 
The  OIG  Work  Plar 
the  Office  of  Audit 
and  Inspections,  Olfice 
of  Counsel  to  the 
to  be  addressed  du 


:  http :// 


ieves  that  the  bulk  of  the 
to  complying  with  fraud  and 
ethical  areas  should  be 
part  of  all  affected  employees' 
supplier  must  decide 
educational  programs  should  be 
categories  of  employees  based 

areas  of  responsibility. 
I  iplier  can  conduct  focus  groups 
from  various  departments  to 
and  ideas  about  compliance 
:orpor8ted  into  the  DMEPOS 
nd  procedures.  Such  employee 
development  of  the  DMEPOS 

program  can  enhance  its 
r  employee  acceptance  of  the 


ier  compliance  programs  should 
staff,  compliance  offlcer,  or 
p  ;rsonnel  carefully  consider  any 
Alerts  and  advisory  opinions 
relate  to  DMEPOS  suppliers, 
the  compliance  programs 
ramiHcations  of  failing  to  cease 
criticized  in  such  a  Special 
i  >ory  opinion,  if  applicable  to 
or  to  take  reasonable  action  to 

from  reoccurring  in  the 
e,  a  DMEPOS  supplier  should 
in  section  G  regarding 
ing,  and  correction  of 


tiat  J 


di  ct 


plan  is  currently  available  on 
www.dhhs.gov/progorg/oig. 
details  the  various  projects  of 
Services,  Office  of  Evaluation 
of  Investigations,  and  OfHce 
Ir  spector  General  that  are  planned 
I  ing  each  Fiscal  Year. 


•  Billing  for  items  or  services  not 
provided;  28 

•  Billing  for  medically  unnecessary 
services; ^ 

•  Duplicate  billing;  ^ 

•  Billing  for  items  or  services  not 
ordered;  3' 

•  Using  a  billing  agent  whose 
compensation  is  based  on  the  dollar 
amounts  billed  or  based  on  the  actual 
collection  of  payment; '^ 

•  Upcoding;'' 


™ Billing  for  items  or  services  not  provided 
involves  submitting  a  claim  representing  the 
DMEPOS  supplier  provided  an  item  or  service  or 
part  of  an  item  or  service  that  the  patient  did  not 
receive. 

^Billing  for  medically  unnecessary  services 
involves  seeking  reimbursement  for  a  service  that 
is  not  warranted  by  the  patient's  current  and 
documented  medical  condition.  See  42  U.S.C. 
1395y(a)(l)(A)  ("no  payment  may  be  made  under 
part  A  or  part  B  (of  Medicare)  for  any  expenses 
incurred  for  items  or  services  which  .  .  .  are  not 
reasonable  and  necessary  for  the  diagnosis  or 
treatment  of  illness  or  injury  or  to  improve  the 
functioning  of  the  malformed  body  member"). 
Upon  submission  of  a  HCFA  claim  form  (whether 
paper  or  electronic),  a  DMEPOS  supplier  certifies 
that  the  services  provided  and  billed  were 
medically  necessary  for  the  health  of  the 
beneficiary,  and  were  provided  in  accordance  with 
orders  by  the  beneficiary's  treating  physician  or 
other  authorized  person.  In  limited  instances. 
HCFA  does  allow  DMEPOS  suppliers  to  submit 
claims  when  the  DMEPOS  supplier  believes  the 
item  or  service  may  be  denied.  Such  instances 
include,  but  are  not  limited  to:  when  a  beneflciary 
has  signed  a  written  notice  (see  Medicare  Carriers 
Manual,  section  7300.5)  (See  also  section  II.A.S.i  for 
further  discussion  on  written  notices);  and  when 
the  beneficiary  requests  the  DMEPOS  supplier  to 
submit  the  claim  (see  Medicare  Carriers  Manual, 
section  3043).  In  the  first  instance,  the  DMEPOS 
supplier  should  include  modifier  "GA"  on  the 
claim,  which  indicates  the  beneficiary  has  signed  a 
written  notice.  In  the  latter  instance,  the  DMEPOS 
supplier  should  use  modifier  "ZY."  Civil  monetary 
p>enalties  and  administrative  sanctions  may  be 
imposed  against  any  person  who  submits  a  claim 
for  services  "that  [the]  person  knows  or  should 
know  are  not  medically  necessary."  See  42  U.S.C. 
1320a-7a(a).  Remedies  may  also  be  available  under 
criminal  and  civil  law,  including  the  False  Claims 
Act.  See  discussion  in  section  D.A.S.a  and 
accompanying  notes. 

^Duplicate  billing  occurs  when  more  than  one 
claim  for  payment  is  submitted  for  the  same  patient, 
for  the  same  service,  for  the  same  date  of  service 
(by  the  same  or  different  DMEPOS  suppliers),  or  the 
same  claim  is  submitted  to  more  than  one  primary 
payor.  Although  duplicate  billing  can  occur  due  to 
simple  error,  fraudulent  duplicate  billing  is 
evidenced  by  systematic  or  repeated  double  billing, 
and  creates  liability  under  criminal,  civil,  or 
administrative  law,  particularly  if  any  overpayment 
is  not  promptly  refunded. 

'>  Billing  for  items  or  services  not  ordered 
involves  seeking  reimbursement  for  services 
provided  but  not  ordered  by  the  treating  physician 
or  other  authorized  person. 

"DMEPOS  supplier  billing  agents  may  only 
receive  payment  based  on  a  fixed  fee,  and  not  based 
upon  a  percentage  of  revenue.  See  42  U.S.C. 
1395u(b)(6):  42  CFR  424.73:  Medicare  Carriers 
Manual,  section  3060:  3060.10. 

''  Upcoding  involves  selecting  a  code  to 
maximize  reimbursement  when  such  a  code  is  not 
the  most  appropriate  descriptor  of  the  service  (e.g., 
billing  for  a  more  expensive  piece  of  equipment 
when  a  less  expensive  piece  of  equipment  is 
provided). 


•  Billing  patients  for  denied  charges 
without  a  signed  written  notice;  ^* 

•  Unbundling  items  or  supplies;  '^ 

•  Billing  for  new  equipment  and 
providing  used  equipment;  ^ 

•  Continuing  to  bill  for  rental  items 
after  they  are  no  longer  medically 
necessary; " 

•  Resubmission  of  denied  claims  with 
different  and  incorrect  information  in  an 
attempt  to  be  reimbursed;-^* 

•  Refusing  to  submit  a  claim  to 
Medicare; '' 

•  Inadequate  management  and 
oversight  of  contracted  services,  which 
results  in  improper  billing;  ^ 

Charge  limitations;  ** 

•  Providing  and/or  billing 
substantially  excessive  amounts  of 
DMEPOS  items  or  supplies;  *^ 


^This  includes,  but  is  not  limited  to,  billing  the 
patient  for  items  or  services  denied  by  the  payor  on 
assigned  claims,  where  there  has  been  no  written 
notice  signed  by  the  patient,  the  written  notice  has 
been  inappropriately  obtained  or  the  written  notice 
was  drafted  inappropriately.  See  Medicare  Carrier 
Manual,  section  730O.5A,  regarding  the 
requirements  for  written  notice. 

"  Unbundling  items  or  supplies  involves  billing 
for  individual  components  when  a  specific  HCPCs 
code  provides  for  the  components  to  be  billed  as 
a  unit  (e.g.,  providing  a  wheelchair  and  billing  the 
individual  parts  of  the  wheelchair,  rather  than  the 
wheelchair  as  a  whole). 

^The  DMEPOS  supplier  must  indicate  on  the 
Medicare  claim  form,  through  the  use  of  modifiers, 
whether  the  item  provided  is  new  or  used.  The 
modifier  for  providing  new  equipment  is  "NU." 
The  modifier  for  providing  used  equipment  is 
"UE."  A  knowing  failure  to  correctly  document  the 
item  provided  would  constitute  falsifying 
information  on  the  claim  form  and  would  constitute 
a  violation  of  the  False  Claims  Act.  See  31  U.S.C. 
3729. 

^'Once  a  rental  item  is  no  longer  medically 
necessary,  the  DMEPOS  supplier  is  required  to 
discontinue  billing  the  (>ayor  for  it.  In  addition,  the 
OIG  recommends  the  DMEPOS  supplier  pick  up 
such  equipment  from  the  patient  in  a  timely 
manner. 

'"This  practice  involves  the  DMEPOS  supplier 
improperly  changing  information  on  a  previously 
denied  claim  and  continuing  to  resubmit  the  claim 
in  an  attempt  to  receive  payment. 

"This  practice  involves  a  DMEPOS  supplier  not 
submitting  a  claim  to  the  Medicare  program  on 
behalf  of  the  beneficiary.  Irrespective  of  whether  or 
not  a  DMEPOS  supplier  accepts  assignment,  it  is 
obligated  to  submit  the  claim  on  behalf  of  the 
beneficiary.  See  42  U.S.C  1395w-4(g)(4). 

*> DMEPOS  suppliers  should  create  internal 
mechanisms  to  ensure  that  the  use  of  contractors 
does  not  lead  to  improper  billing  practices. 

*'  DMEPOS  suppliers  should  ensure  their  billing 
personnel  are  informed  of  the  different  payment 
rules  of  all  Federal,  State,  and  private  health  care 
programs  they  bill.  DMEPOS  suppliers  should  be 
aware  that  billing  for  items  or  services  furnished 
substantially  in  excess  of  the  DMEPOS  supplier's 
usual  charges  may  result  in  exclusion.  See  42  U.S.C. 
320a-7(b)(6)(A).  See  also  OIG  Ad.  Op.  98-8  (1998) 
regarding  this  issue. 

<*This  practice,  which  constitutes 
overutilization,  involves  providing  and/or  billing 
for  substantially  more  items  or  supplies  than  are 
reasonable  and  necesssary  for  the  needs  of  each 
individual  patient.  Such  practices  may  lead  to 
exclusion  from  Federal  health  care  programs.  See 
42  U.S.C  1320a-7(b)(6)(B). 
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•  Providing  and/or  billing  for  an  item 
or  service  that  does  not  meet  the  quality 
and  standard  of  the  DMEPOS  item 
claimed  (e.g.,  item  provided  is  in 
violation  of  Food  and  Drug 
Administration  (FDA)  regulations  and 
standards);  *3 

•  Capped  rentals;  ♦* 

•  Failure  to  monitor  medical 
necessity  on  an  on-going  basis;  *' 

•  Dispensing  certain  items  or 
supplies  prior  to  receiving  a  physician's 
order  and/or  appropriate  CMN;  ^ 

•  Falsifying  information  on  the  claim 
form,  CMN,  and/or  accompanying 
documentation;  *^ 

•  Completing  portions  of  CMNs 
reserved  for  completion  only  by  treating 
physician  or  other  authorized  person;  '•* 

•  Altering  medical  records;  ^ 

•  Manipmating  the  patient's 
diagnosis  in  order  to  receive  payment;  ^ 


*'  This  practice  involves  providing  and/or  billing 
for  an  item  or  service  that  does  not  meet  the 
definition  and/or  requirement  of  the  item  or  service 
ordered  by  the  treating  physician  or  other 
authorized  person.  Generally,  such  items  are 
inferior  in  quality,  and  therefore,  do  not  meet  the 
deflnition  of  what  was  ordered  and/or  billed. 
Sometimes  this  may  mean  that  products  were  never 
determined  to  be  safe  and  effective  by  the  PDA,  as 
required  by  law.  This  practice  may  lead  to  billing 
for  items  that  are  not  reasonable  and  necessary. 
DMEPOS  suppliers  should  ensure  that  the  items  or 
services  they  furnish  meet  professionally 
recognized  minimum  standards  of  health  care. 

"  See  discussion  in  section  II.A.3.k  and 
accompanying  notes. 

"  In  order  for  a  patient  to  continue  to  receive 
items  or  supplies  (e.g..  rental  equipments,  supplies 
for  an  on-going  condition),  the  patient  must  meet 
the  medical  necessity  criteria  for  that  s[>eciric  item 
or  supply  on  an  on-going  basis.  The  items  or 
supplies  furnished  by  the  DMEPOS  supplier  should 
be  replaced  or  adjusted,  in  a  timely  manner,  to 
reflect  changes  in  the  patient's  condition. 

<*This  practice  involves  the  DMEPOS  supplier 
dispensing  to  the  piatient,  and/or  billing  the  payor 
for,  items  or  supplies  that  have  not  yet  been  ordered 
by  the  treating  physician  or  other  authorized 
person.  Medicare  requires  written  physician  orders 
for  certain  items  before  dispensing.  See  42  CFR 
410.38. 

''This  practice  involves  supplying  false 
information  to  be  included  on  the  cUim  form,  the 
CMN,  or  other  accompanying  documentation.  The 
information  reported  on  these  documents  should 
accurately  reflect  the  patient's  information. 
Including  medical  information,  and  the  items  or 
services  ordered  by  the  treating  physician  or  other 
authorized  person  and  provided  by  the  DMEPOS 
supplier. 

•This  practice  involves  not  completing  the  CMN 
in  compliance  with  Medicare  regulations  (i.e., 
sections  B  and  D  should  never  be  completed  by  the 
supplier).  Instructions  for  completing  the  CMN  can 
be  found  on  the  back  of  the  form.  See  section  3312 
of  the  Medicare  Carriers  Manual,  which  provides 
instructions  on  how  to  complete  the  CMN  and  the 
civil  monetary  penalties  (CMPs)  that  may  be 
assessed  for  improper  completion  of  the  CMN.  See 
also  42  U.S.C.  1395m(j)(2);  section  n.A.3.c  and 
accompanying  notes  for  further  discussion  on 
CMNs. 

*»  This  practice  involves  the  DMEPOS  supplier 
falsifying  information  on  the  medical  records  to 
justify  reimbursement  for  an  item  or  service. 

"This  practice  involves  the  DMEPOS  supplier 
incorrectly  altering  the  diagnosis  in  order  to  receive 


•  Failing  to  maintain  medical 
necessity  documentation;" 

•  Inappropriate  use  of  place  of  service 
codes;  ^2 

•  Inappropriate  use  of  cover  letters;  '^ 

•  Improper  use  of  ZX  modifier;  ^ 

•  Providing  incentives  to  actual  or 
potential  referral  sources  (e.g., 
physicians,  hospitals,  patients,  etc.)  that 
may  violate  the  anti-kickback  statute  or 
other  similar  Federal  or  State  statute  or 
regulation;  ^s 

•  Compensation  programs  that  offer 
incentives  for  items  or  services  ordered 
and  revenue  generated;  ^ 

•  Routine  waiver  of  deductibles  and 
coinsurance;  *' 


reimbursement  for  the  particular  item  or  service.  A 
DMEPOS  supplier  should  not  claim  the  patient  has 
a  particular  medical  condition  in  order  to  qualify 
for  an  item  for  which  be  or  she  would  not  otherwise 
qualify. 

"This  practice  involves  failing  to  ensure  that  the 
medical  necessity  documentation  requirements  for 
the  item  or  service  billed  are  properly  met  (e.g., 
failing  to  maintain  the  original  physician  orders  or 
CMNs  or  failing  to  ensure  that  CMNs  contain 
adequate  and  correct  information).  See  section 
4105.2  of  the  Medicare  Carriers  Manual  for 
evidence  of  medical  necessity.  See  also  sections 
Q.A.3.b  and  II.A.3.C  regarding  physician  orders  and 
CMNs,  respectively. 

"This  practice  involves  indicating  on  the  claim 
form  that  the  place  of  service  is  a  location  other 
than  where  the  service  was  provided.  For  example, 
the  patient  resides  in  a  skilled  nursing  facility 
(SNF)  and  the  DMEPOS  supplier  submiu  a  claim 
with  the  place  of  service  being  the  patient's  home. 
Provided  that  the  DMEPOS  items  or  services  are 
ordered,  provided,  reasonable  and  necessary  given 
the  clinical  condition  of  the  patient,  the  items  or 
services  may  be  covered  if  the  beneficiary  resides 
at  home.  However,  such  items  may  not  be  covered 
if  the  beneficiary  resides  in  a  SNF.  See  Medicare 
Carriers  Manual,  section  2100.3  for  the  definition 
of  a  beneficiary's  home. 

"This  practice  involves  sending  the  treating 
physician  or  other  authorized  person  a  cover  letter 
attached  to  the  CMN  that  contains  information  that 
the  physician  is  supposed  to  include  on  the  CMN 
or  otherwise  may  lead  the  physician  to  order 
medically  unnecessary  equipment  or  supplies  for 
the  specified  patient.  Cover  letters  should  only  be 
used  to  describe  what  is  being  ordered  and  how  it 
is  to  be  administered.  See  discussion  in  section 
n.A.3.m. 

''This  practice  involves  the  improper  use  of  the 
ZX  modifier,  relating  to  maintaining  medical 
necessity  documentation.  See  discussion  in  section 
n.A.3.1. 

"  Examples  of  arrangements  that  may  run  afoul 
of  the  anti-kickback  statute  include  practices  in 
which  a  DMEPOS  supplier  pays  a  fee  to  a  physician 
for  each  CMN  the  physician  signs,  provides  free 
gifts  to  physicians  for  signing  CMNs,  and/or 
provides  items  or  services  for  free  or  below  fair 
market  value  to  providers  or  beneficiaries  of  Federal 
health  care  programs.  See  42  U.S.C.  1320a-7b(b);  60 
FR  40847  (August  10,  1995).  See  also  discussion  in 
section  n.A.4.  and  accompanying  notes. 

'•Compensation  programs  that  offer  incentives 
for  items  or  services  ordered  or  the  revenue  they 
generate  may  lead  to  the  ordering  of  medically 
unnecessary  items  or  supplies  and/or  the 
"dumping"  of  such  items  or  supplies  in  a  facility 
or  in  a  beneficiary's  home  (e.g.,  mail  order  supply 
companies  that  continue  to  send  the  patient 
supplies  when  the  supplies  are  no  longer  medically 
necessary). 

"  See  discussion  in  section  II.A.3.J  and 
accompanying  notes. 


•  Joint  ventures  between  parties,  one 
of  whom  can  refer  Medicare  or 
Medicaid  business  to  the  other;  ** 

•  Situations  where  conflict  of  interest 
may  result  due  to  referrals  by  physicians 
that  own  or  have  compensation 
arrangements  with  DMEPOS  supply 
companies; " 

•  Billing  for  items  or  services 
furnished  pursuant  to  a  prohibited 
referral  under  the  Stark  physician  self- 
referral  law;  *o 

•  Improper  telemarketing  practices;*' 

•  Improper  patient  solicitation 
activities  and  high-pressure  marketing 
of  non-covered  or  imnecessary 
services;" 

•  Co-location  of  DMEPOS  items  and 
supplies  with  the  referral  source; " 


''Equally  troubling  to  the  OIG  is  the  proliferation 
of  business  arrangements  that  may  violate  the  anti- 
kickback  statute.  Such  arrangements  are  generally 
established  between  those  in  a  position  to  refer 
business,  such  as  physicians,  and  those  providing 
items  or  services,  such  as  a  DMEPOS  supplier,  for 
which  a  Federal  health  care  program  pays. 
Sometimes  established  as  "joint  ventures."  these 
arrangements  may  take  a  variety  of  forms.  The  OIG 
currently  has  a  number  of  investigations  and  audits 
underway  that  focus  on  such  areas  of  concern.  The 
OIG  has  also  issued  a  Special  Fraud  Alert  on  )oint 
Venture  Arrangements.  This  Special  Fraud  Alert 
can  be  found  at  59  FR  65372  (December  19.  1994) 
or  on  the  Internet  at:  http://www.dhhs.gov/progorg/ 
oig. 

"See  42  U.S.C.  1395nn. 

"'Under  the  Stark  physician  self-referral  law.  if 
a  physician  (or  an  immediate  family  member  of 
such  physician)  has  a  financial  relationship  vtrith  a 
DMEPOS  supplier,  the  physician  may  not  make  a 
referral  to  the  DMEPOS  supplier  and  the  DMEPOS 
supplier  may  not  bill  for  furnishing  DMEPOS  items 
or  supplies  for  which  payment  may  be  made  under 
the  Federal  health  care  programs.  See  42  U.S.C. 
1395nn. 

*'  See  42  U.S.C.  1395m(a)(17)  or  Pub.L.  103-432. 
section  132(a)  for  the  prohibition  on  telemarketing. 
See  also  discussion  in  section  II.A.S  and 
accompanying  notes. 

"DMEPOS  suppliers  should  not  utilize 
prohibited  or  inappropriate  conduct  to  carry  out 
their  initiatives  and  activities  designed  to  maximize 
business  growth  and  patient  retention.  Many  cases 
against  DMEPOS  suppliers  have  involved  the 
DMEPOS  supplier  giving  the  beneficiary  free  gifts 
such  as  angora  underwear,  microwaves  and  air 
conditioners  in  exchange  for  providing  and  billing 
for  unnecessary  items.  Any  marketing  information 
offered  by  DMEPOS  suppliers  should  be  clear, 
correct,  non-deceptive,  and  fully  informative.  See 
discussion  in  section  II.A.5  and  accompanying 
notes. 

''In  this  situation,  a  physician  allows  a  DMEPOS 
supplier  to  stock  space  (space  may  or  may  not  be 
rented  by  the  DMEPOS  supplier)  in  a  physician's 
office  with  DMEPOS  items  and  supplies.  When 
such  items  and  supplies  are  dispensed  to  the 
patient.  Medicare  is  then  billed.  DEMPOS  suppliers 
should  check  the  policy  of  the  individual  durable 
medical  equipment  regional  carrier(s)  (DMERC) 
they  bill  with  regard  to  this  arrangement  Although 
such  arrangements  are  not  prohibited  by  a  national 
policy,  the  OIG  believes  that  such  arrangements 
may  potentially  raise  anti-kickback  and  self-referral 
issues. 
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•  Non-compliance  \Vith  the  Federal, 
State  and  private  payor  supplier 
standards;  ** 

•  Providing  false  information  on  the 
Medicare  DMEJPOS  supplier  enrollment 
form;"  I 

•  Not  providing  corrected 
information  onj  the  DMEPOS  supplier 
enrollment  forin  in  a  timely  manner;** 

•  Misrepresentation  of  a  person's 
status  as  an  ag^nt  or  representative  of 
Medicare;*'' 

lisuse  of  supplier 
,  results  in  improper 


leet  individual  payor 


•  Knowing 
number,  which 
billing;** 

•  Failing  to  i 
requirements;  < 

•  Performing  tests  on  a  beneficiary 
that  a  DMEPO!  supplier  is  not 
authorized  to  perform; ^° 

•  Failing  to  i  efund  overpayments  to  a 
health  care  pro  jram; '' 

•  Failing  to  i  efund  overpayments  to 
patients;''^ 


tb 


I  knew 
any  I 


"See42CFR42' 
standards.  DMEPO:  1 
appropriate  i>ersoni  le 
reviewed  and  will 
addition.  DMEPOS 
meeting  individual 
standards. 

**  Criminal  penal 
individual  who 
causes  to  be  made 
representations  of 
for  any  benefit  or 
care  program.  See 

**By  signing  the 
application,  the 
notify  the  Medicare 
enrollment  informa 
effective  date  of 

"It  is  unlawful 
represent  itself  as  a 
U.S.C.  1320b-10. 

"This  practice 
using  another 

«  DMEPOS  suppt 
requirements  of  anj 
those  situations 
secondary  payor. 

'"E.g.,  Medicare 
suppliers  to  perfom  i 
tests  and  arterial 
for  oxygen  and 
of  the  Medicare 
discussion  in  section 

"An  overpaymei  t 
DMEPOS  supplier 
amount  due  and 
program.  Examples 
are  not  limited  to 
supplier  is:  (1)  paid 
the  same  beneficiar  r 
were  provided  but 
physician  or  other 
suppliers  should  i 
overpayments  and 
overpayments  to  t 
1320a-7b(a)(3),  w 
for  bilure  to  disc 

■'^  If  the  patient  is 
DMEPOS  supplier 
health  care  progran , 
make  a  prompt  re 
1395m(j)(4)on  limi 
non-assigned  clai 


57  for  the  Medicare  supplier 
suppliers  may  have  the 
1  acknowledge  they  have 
ide  by  these  standards.  In 
suppliers  should  ensure  they  are 
state  and  private  p>ayor  supplier 


iimji 


ies  may  be  imposed  agairvst  an 
ingly  and  willfully  makes  or 
false  statements  or 
material  fact  in  any  application 
p  yment  under  a  Federal  health 
U.S.C.  1320a-7b(a)(l). 
)MEPOS  supplier  enrollment 
DMEPOS  supplier  certifies  it  will 
contractor  of  any  changes  in  its 
ion  within  30  days  of  the 
the  change. 
f(  ir  a  DMEPOS  supplier  to 
Medicare  representative.  See  42 

n^y  involve,  but  is  not  limited  to, 
DMEpOS  supplier's  billing  number, 
ers  should  be  aware  of  the 
payor  they  bill,  especially  in 
wh^re  there  is  a  primary  and 

Ml 


bli  lod  I 
I  oxyi  en 
Cox  erage  i 


pa  rable 


oes  not  permit  DMEPOS 
oxygen  tests  (e.g.,  oximetry 
gas  tests)  to  qualify  patients 
supplies.  See  section  60-4 
Issues  Manual.  See  also 
n.A.3.0. 

is  the  amount  of  money  the 
lias  received  in  excess  of  the 

e  under  a  health  care 
of  overpayments  include,  but 
instances  where  a  DMEPOS 
twice  for  the  same  service,  for 
;  or  (2)  paid  for  services  that 
^ot  ordered  by  the  treating 
i  uthorized  person.  DMEPOS 
n  ititute  procedures  to  detect 
promptly  remit  such 
affected  payor.  See  42  U.S.C. 
provides  criminal  [lenalties 
an  overpayment, 
also  due  money  when  a 
i  dentifies  an  overpayment  to  a 
the  DMEPOS  supplier  should 
to  the  patient.  See  42  U.S.C. 
lation  of  patient  liability  for 
that  are  denied  due  to  medical 


I^l 


hich] 

:loie 


fuid  I 


•  Lack  of  communication  between  the 
DMEPOS  supplier,  the  physician,  and 
the  patient;  '^ 

•  Lack  of  communication  between 
different  departments  within  the 
DMEPOS  suppUer;  ">*  and 

•  Employing  persons  excluded  from 
participation  in  Federal  health  care 
programs.  ^' 

A  DMEPOS  supplier's  prior  history  of 
noncompliance  with  applicable  statutes, 
regulations,  and  Federal,  State  or  private 
health  care  program  requirements  may 
indicate  additional  types  of  risk  areas 
where  the  DMEPOS  supplier  may  be 
vulnerable  and  that  may  require 
necessary  policy  measures  to  be  taken  to 
prevent  avoidable  recurrence.''* 
Additional  risk  areas  should  be  assessed 
by  DMEPOS  suppliers  and  incorporated 
into  the  written  policies  and  procedures 
and  training  elements  developed  as  part 
of  their  compliance  program. 

3.  Claims  Development  and 
Submission,  a.  Medical  Necessity.  A 
DMEPOS  supplier's  compliance 
program  should  ensure  that  services  are 
billed  only  if  they  were  ordered  by  the 
treating  physician  or  other  authorized 
person,  have  been  provided,  are 
covered,  and  are  reasonable  and 
necessary  given  the  clinical  condition  of 
the  patient.'''  DMEPOS  suppliers  must 
keep  the  treating  physician's  or  other 
authorized  person's  original  signed  and 
dated  order  or  CMN  on  file  for  all 
DMEPOS  items  and  services.'*  Because 
the  DMEPOS  supplier  is  in  a  unique 
position  to  inform  its  clients  who  write 
orders  and  refer  patients,  the  DMEPOS 
supplier  may  want  to  send  a  written 


necessity.  See  also  42  U.S.C.  1395pp(h)  on 
limitation  of  patient  liability  for  assigned  claims 
that  are  denied  due  to  medical  necessity. 

"A  lack  of  communication  between  the  DMEPOS 
supplier,  physician,  and  patient  may  result  in  the 
DMEPOS  supplier  inappropriately  billing  for  items 
or  supplies  (e.g.,  supplies  for  an  on-going  condition 
or  rental  equipment  that  are  no  longer  medically 
necessary). 

'*A  lack  of  communication  between  the  different 
departments  of  the  DMEPOS  supplier  may  resuh  in 
the  DMEPOS  supplier  Tiling  incorrect  claims  and/ 
or  equipment  delivery  problems. 

"This  involves  hiring  or  contracting  with 
individuals  or  entities  who  have  been  excluded 
from  participation  in  Federal  health  care  programs 
or  any  other  Federal  prucurement  or  non- 
prucurement  program.  See  section  II.E.2. 

'*  "Recurrence  of  misconduct  similar  to  that 
which  an  organization  has  previously  committed 
casts  doubt  on  whether  it  took  all  reasonable  steps 
to  prevent  such  misconduct"  and  is  a  significant 
factor  in  the  assessment  of  whether  a  compliance 
program  is  effective.  See  United  States  Sentencing 
Commission  Guidelines,  Guidelines  Manual,  8A1.2, 
Application  Note  3(k)(iii). 

"  See  note  29. 

™  See  Medicare  Carriers  Manual,  section  3312. 
See  also  Medicare  Carrier  Manual,  section  4105.2 
regarding  what  information  must  be  included  on 
the  physician's  order. 


notice  to  such  clients  concerning  the 
necessary  paperwork  requirements. 

As  a  preliminary  matter,  the  OIG 
recognizes  that  physicians  and  other 
authorized  persons  must  be  able  to 
order  any  items  or  services  for  the 
treatment  of  their  patients.  However, 
Medicare  and  other  Government  and 
private  health  care  plans  will  only  pay 
for  those  services  otherwise  covered  that 
meet  the  appropriate  medical  necessity 
standards  (e.g.,  ordered,  provided, 
covered,  reasonable,  necessary,  and 
criteria  established  by  medical  review 
policies).  DMEPOS  suppliers  should  not 
knowingly  bill  for  services  that  do  not 
meet  the  applicable  medical  necessity 
standards.''  Upon  a  payor's  request,  the 
DMEPOS  supplier  must  be  able  to 
provide  documentation,  such  as  original 
orders,  proof  of  delivery,  completed 
original  certificates  of  medical 
necessity,  written  confirmation  of  verbal 
orders  and  any  other  documentation,  to 
support  the  medical  necessity  of  an  item 
or  service  that  the  DMEPOS  supplier 
has  provided.  *" 

Although  DMEPOS  suppUers  do  not 
and  cannot  treat  patients  or  make 
medical  necessity  determinations,  there 
are  steps  that  a  DMEPOS  supplier  can 
take  to  help  maximize  the  likehhood 
that  they  only  bill  for  services  that  are 
ordered,  provided,  covered,  reasonable 
and  necessary  for  each  individual 
patient.  The  OIG  recommends  that 
DMEPOS  supplier  personnel 
understand  the  coverage  and  payment 
criteria  of  each  payor  they  bill.  To  help 
aid  supplier  personnel,  the  DMEPOS 
supplier's  compliance  officer  may  want 
to  create  a  clear,  comprehensive 
summary  of  the  "medical  necessity"  or 
coverage  criteria  and  applicable  rules  of 
the  various  Government  and  private 
plans.  This  summary  should  be 
disseminated  and  explained  to  the 
appropriate  DMEPOS  supplier 
personnel. 

We  also  recommend  that  DMEPOS 
suppliers  formulate  internal  control 
mechanisms  through  their  written 
poUcies  and  procedures.  Such  policies 
and  procedures  should  include  periodic 
claim  reviews,  both  prior  and 
subsequent  to  billing  for  items  and 
services.  Such  a  procedure  will  verify 
that  patients  are  receiving  and  the 
DMEPOS  suppher  is  billing  for  items 
and/or  services  that  are  ordered, 


"See  note  29. 

""  In  order  to  ensure  correct  reimbursement,  the 
payor  may  conduct  a  post-payment  audit  of  the 
DMEPOS  supplier's  claims.  Such  audits  may 
require  that  the  DMEPOS  supplier  submit 
documentation  that  substantiates  that  the  items  or 
services  were  ordered  by  the  treating  physician  or 
other  authorized  person,  provided,  covered, 
reasonable  and  necessary.  See  42  CFR  424.5(a)(6). 
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provided,  covered,  reasonable  and 
necessary.  DMEPOS  suppliers  may 
choose  to  incorporate  this  cleiims  review 
hinction  into  pre-existing  quality 
assurance  mechanisms. 

b.  Physician  Orders.  The  DMEPOS 
supplier's  vrntten  poUcies  and 
procedures  should  state  that  the 
DMEPOS  supplier  will  not  bill  for  an 
item  or  service  imless  and  until  it  has 
been  ordered  by  the  treating  physician 
or  any  other  authorized  person.  For  all 
Medicare  reimbursed  DMEPOS  items  or 
services,  the  DMEPOS  supplier  must 
receive  a  written  order  &x)m  the 
patient's  physician.  When  the  DMEPOS 
supplier  receives  a  verbal  order,  the 
suppUer  should  document  the  verbal 
order  and  must  have  the  treating 
physician  confirm  it  in  writing  prior  to 
billing. 

The  written  policies  and  procediues 
should  also  state  for  items  requiring  a 
written  order  prior  to  deUvery,  that  the 
order  must  be  received  by  the  DMEPOS 
supplier  before  it  delivers  the 
equipment  to  the  patient  and  before  it 
bills  the  payor.B' 

c.  Certificate  of  Medical  Necessity.^ 
For  some  DMEPOS  items  and  services, 
the  DMEPOS  supplier  must  receive  a 
signed  CMN  from  the  treating  physician 
or  other  authorized  person.  Currently. 
CMNs  are  required  for  Medicare 
reimbursement  for  fourteen  items.  ^3  The 
original  CMN  must  be  retained  in  the 
DMEPOS  supplier's  file  and  be  available 
to  the  DMERCs  upon  request.** 

Each  CMN  has  four  sections:  A.  B,  C, 
and  D.  Section  A  may  be  completed  by 
the  DMEPOS  supplier.  Section  B  may 
not  be  completed  by  the  DMEPOS 
suppUer.*'  Section  B  may  only  be 


"  See  42  CFR  410.38. 

"As  deHned  in  42  U.S.C.  1395m(j)(2)(B).  See  also 
OIG  Special  Fraud  Alert  regarding  Physician 
Liability  for  Certiflcations  in  the  Provision  of 
Medical  Equipment  and  Supplies  and  Home  Health 
Services,  64  FR  1813  ()anuary  12.  1999).  Special 
Fraud  Alerts  are  also  available  on  the  Internet. 

"  Items  or  services  requiring  CMNs  are  as 
follows:  Home  oxygen  therapy  (HCFA  form  484); 
Hospital  beds  (HCFA  form  841);  Support  surfaces 
(HCFA  form  842);  Motorized  wheelchairs  (HCFA 
form  843)  (Section  C  continuation.  HCFA  form  854); 
Manual  wheelchairs  (HCFA  form  844)  (Section  C 
continuation.  HCFA  form  854):  Continuous  positive 
airway  pressure  (CPAP)  devices  (HCFA  form  845); 
Lymphedema  pumps  (pneumatic  compression 
devices)  (HCFA  form  846);  Osteogenesis  stimulators 
(HCFA  form  847);  Transcutaneous  electrical  nerve 
stimulators  (TENS)  (HCFA  form  848);  Seat  lift 
mechanisms  (HCFA  form  849):  Power  operated 
vehicles  (HCFA  form  850);  Infusion  pumps  (HCFA 
form  851);  Parenteral  nutrition  (HCFA  form  852); 
and  Enteral  nutrition  (HCFA  form  853). 

"See  Medicare  Carrier  Manual,  section  3312. 

"A  supplier  who  knowingly  and  willfully 
completes  section  B  of  the  form  is,  at  a  minimum, 
subject  to  a  civil  money  penalty  up  to  SI  ,000  for 
each  form  or  document  completed  in  such  manner. 
See  42  U.S.C.  139Sm(j)(2).  That  supplier  n)ay  also 
foce  civil  or  criminal  liability. 


completed  by  the  treating  physician,  a 
non-physician  clinician  involved  in  the 
care  of  the  patient  or  a  physician 
employee  who  is  knowledgeable  about 
the  patient's  treatment.  If  section  B  was 
completed  by  a  physician  employee,  the 
section  must  be  reviewed  by  the  treating 
physician  or  other  person  authorized  to 
order  such  equipment  for  the  patient  to 
ensure  accuracy.  Section  C  must  be 
completed  by  the  DMEPOS  supplier 
prior  to  the  CMN  being  furnished  to  the 
treating  physician  or  other  authorized 
person  for  signatuire.**  Section  D  is  the 
attestation  statement  and  may  only  be 
signed  by  the  treating  physician  or  other 
person  authorized  to  order  equipment 
for  the  patient.*^  The  written  policies 
and  procedures  on  completing  CMNs 
should  reflect  these  standards. 

DMEPOS  suppliers  should  take  all 
reasonable  steps  to  ensure  that  each 
section  of  the  CMN  is  completed  in 
accordance  with  the  above  guidelines. 
The  DMEPOS  suppliers'  written  poUcies 
and  procedures  should  require,  at  a 
minimum,  that  they: 

•  Do  not  forward  blank  CMNs  to  the 
treating  physician  or  other  authorized 
person  for  signature; 

•  Do  not  complete  section  B  (Medical 
Necessity)  of  the  CMN; 

•  Do  not  include  diagnostic 
information  on  a  cover  letter  (to  the 
treating  physician  or  other  authorized 
person)  attached  to  the  CMN;  »* 

•  Do  not  alter  or  add  any  information 
on  the  CMN  after  receiving  the 
completed  and  signed  CMN  from  the 
physician  or  other  authorized  person;  *' 

•  Do  not  sign  the  CMN  for  the  treating 
physician  or  other  authorized  person; 

•  Do  not  urge  physicians  or  other 
authorized  person  to  order  equipment  or 
supplies  that  exceed  what  is  reasonable 
and  necessary  for  the  patient; 

•  Do  not  deliver  an  item  that  needs 
pre-authorization  prior  to  receiving  the 
physician  order  and  CMN;*" 

•  Do  not  submit  a  claim  for  items  or 
services  until  the  CMN  is  properly  and 
correctly  completed  by  the  treating 
physician  or  other  autiiorized  person; 


''A  supplier  who  knowingly  and  willfully  fails 
to  include,  in  section  C,  the  fee  schedule  amount 
and  the  supplier's  charge  for  the  equipment  or 
supplies  being  furnished  may  be  subject  to  a  civil 
money  penalty  up  to  SI. 000  for  each  form  or 
document  so  distributed.  See  42  U.S.C.  1395m(j)(2). 

"Physicians  or  other  authorized  persons  should 
only  sign  CMNs  in  which  sections  A-C  are 
completed  and  correct.  Signature  and  date  stamps 
are  not  acceptable.  See  Medicare  Carriers  Manual. 
section  3312. 

"See  discussion  in  section  A.II.3.m. 

"There  have  been  many  investigations  centering 
on  DMEPOS  suppliers  who  alter  information  in 
order  to  affect  their  reimbursement  (e.g..  altering 
diagnosis  code,  altering  HCPCs  code  of  service 
provided). 

"See  42  U.S.C.  1395m(a)(ll)(B).  See  also  42  CFR 
410.38. 


•  Do  maintain  the  original  CMNs  in 
their  files; 

•  Do  consuh  with  the  treating 
physician  or  other  authorized  person 
who  signed  the  CMN  when  there  is  a 
question  on  the  order; 

•  Do  properly  complete  sections  A 
and  C  of  the  CMN  and  forward  the 
remainder  of  the  CMN  to  the  treating 
physician  or  other  authorized  person  for 
his/her  review,  information,  and 
signatiue;  and 

•  Only  bill  for  services  that  the 
treating  physician  or  other  authorized 
person  attests  in  section  D  are  ordered, 
covered,  reasonable,  and  necessary  for 
the  patient. 

d.  flj7/jng.  DMEPOS  suppliers  should 
include  in  their  written  policies  and 
procediu^s  that  they  will  only  submit  to 
Medicare  or  other  Federal.  State  or 
private  payor  health  care  plans  claims 
for  equipment  and  supplies  that  are 
properly  completed,  accurate,  and 
correctly  identify  the  equipment  or 
suppUes  ordered  by  the  treating 
physician  or  other  authorized  person 
and  furnished  to  the  patient.  Also, 
before  submitting  a  claim,  the  DMEPOS 
supplier  should  ensure  the  item  or 
service  being  claimed  was  provided, 
covered,  reasonable  and  necessary. 

The  written  policies  and  procedures 
should  also  clarify  that  a  DMEPOS 
supplier  caimot  submit  bills  or  receive 
payment  for  drugs  used  in  conjunction 
with  DMEPOS.  unless  the  DMEPOS 
supplier  is  licensed  to  dispense  the 
drug." 

e.  Selection  of  HCPCs  Codes. 
DMEPOS  suppliers'  written  policies  and 
procedures  should  state  that  only  the 
HCPCs  code  that  most  accurately 
describes  the  item  or  service  ordered 
and  provided  should  be  billed.  The  OIG 
views  intentional  "upcoding"  (i.e..  the 
selection  of  a  code  to  maximize 
reimbursement  when  such  a  code  is  not 
the  most  appropriate  descriptor  of  the 
service)  as  raising,  among  other  things, 
false  claims  issues  under  the  Federal 
False  Claims  Act.'^  To  ensure  code 
accuracy,  the  OIG  recommends  the 
DMEPOS  suppher  include  a 
requirement  in  its  policies  and 
procedures  that  the  codes  be  reviewed 
(random  sample  or  certain  codes)  by 
individuals  with  technical  expertise  in 
coding  before  claims  containing  such 
codes  are  submitted  to  the  affected 
payor.  If  a  DMEPOS  supplier  has 
questions  regarding  the  appropriate 


*'  See  Medicare  program  memoranda  B-98-6  and 
B-98-18. 

"  See  31  U.S.C.  3729,  which  provides  for  the 
imposition  of  penalties  of  $5,000  to  SIO.OOO  per 
false  claim,  plus  up  to  three  imes  the  amount  of 
damages  suffered  by  the  Fedr  al  Govenmient 
because  of  the  false  claim. 
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code  to  be  used,  it  should  contact  the 
Statistical  Analysis  Durable  Medical 
Equipment  Caper's  (SADMERC) 
HCPCS  coding  help  line." 

f.  Valid  Supplier  Numbers.  The 
DMEPOS  supplier  should  ensure  that 
appropriate  personnel  are 
knowledgeablq  in  (1)  completing  the 
HCFA  855S  supplier  application;**  and 
(2)  complying  With  the  Federal 
requirements  of  42  CFR  424.57(e)  for 
updating  suppler  number  applications. 

The  written  Policies  and  procedures 
should  state  th^t  the  DMEPOS  supplier 
should  not  bill'any  other  Federal,  State 
or  private  payor  health  care  plan 
writhout  obtaimng  the  necessary  billing 
numbers  and  tftat  the  billing  numbers 
will  be  used  correctly." 

Prior  to  applying  for  a  vahd  supplier 
number.  DMEIiOS  suppliers  providing 
services  to  Medicare  beneficiaries  must 
meet  the  supplier  standards.**  DMEPOS 
suppliers  should  take  all  affirmative 
steps  to  ensure  khat  no  claims  for 
Medicare  reimbursement  are  submitted 
prior  to  the  DMEPOS  supplier  being 
issued  a  valid  ^ppher  number  by  tiie 
National  SuppKer  Clearinghouse.  A 
DMEPOS  supplier  should  not  have  more 
than  one  supplier  number  unless  it  is 
appropriate  to  identify  subsidiary  or 
regional  entities  under  the  supplier's 
ownership  or  control.''' 

g.  Mail  Orde^  Suppliers.  We 

t  any  DMEPOS  supplier 
the  mail  order  supply 
articulate  its  protocol 
of  its  business  in  the 
:en  poHcies  and 


recommend  th 
who  engages  i 
business  clearl 
for  this  segmen 
company's  wri 
procedures. 
Mail  order  si 


plies  should  only  be 
delivered  in  accordance  with  the 
treating  physician's  or  other  authorized 
person's  order.  Regularly  shipping 
supplies  withoat  such  orders  may  lead 
to  providing  supplies  substantially  in 
excess  of  the  patient's  needs.'^  We  also 


«The  phone  nuntier  for  the  SADMERC's  HCPCS 
coding  help  line  is:  1803)  736-6809.  The  hours  of 
operation  are  Monday  through  Friday  from  9:00  am 
to  4:00  pm.  EST.  Thp  SADMERC  will  aid  the 
DN4EPOS  supplier  in  choosing  the  most  accurate 
code  for  the  item  or  service  ordered  and  supplied. 
However,  DMEPOS  suppliers  should  be  aware  that 
assigning  a  HCPCs  c  ade  to  an  item  or  service  does 
not  necessarily  guanntee  reimbursement. 

»*  By  signing  the  c  ertification  statement  of  the 
enrollment  applicat:  on.  the  applicant  agrees  that 
he/she  has  read,  uni  erstood,  meets  and  will 
continue  to  meet  tht  supplier  standards  and  will  be 
disenrolled  from  the  program  if  any  standards  are 
not  met  or  violated. 

"  E.g..  if  a  DMEPC  IS  supplier  has  more  than  one 
location,  the  supplii  r  number  of  the  location  that 
filled  the  physician')  order  will  be  used  on  the 
claim  form. 

»*See42CFR424  57. 

"See  42  U.S.C.  11  95m(j)(l)(D). 

'•Providing  a  sub  itantially  excessive  amount  of 
supplies  may,  for  exunple,  constitute  grounds  for 


recommend  that  the  supplier  utilize  a 
tracking  system  so  it  will  be  able  to 
determine  whether  or  not  the  patient 
received  the  supplies  and  will  be  able 
to  track  the  location  of  an  item  or 
supply  at  any  given  time.  In  addition, 
the  mail  order  DMEPOS  suppUer  should 
maintain  an  accurate  inventory  list  and 
should  not  bill  for  or  commit  to  sending 
items  that  are  not  part  of  its  inventory. 

h.  Assignment.  If  a  DMEPOS  supplier 
accepts  Medicare  assignment,  its  written 
policies  and  procedures  should  state 
that  it  will  not  charge  Medicare 
beneficiaries  more  than  the  amounts 
allowed  under  the  Medicare  fee 
schedule,  including  coinsurance  and 
deductibles.  If  the  beneficiary  pays  the 
DMEPOS  supplier  prior  to  the  DMEPOS 
supplier  submitting  the  claim,  the 
DMEPOS  supplier  should  ensure  it  is 
not  charging  the  beneficiary  more  than 
the  coinsurance  on  the  allowed  amount 
under  the  fee  schedule.  In  the  event  that 
the  DMEPOS  supplier  collects  excess 
payments  from  a  Medicare  beneficiary, 
it  should  have  mechanisms  in  place  to 
promptly  refund  the  overpayment  to  the 
beneficiary.  DMEPOS  suppliers  should 
be  knowledgeable  about  the  Medicare 
rules  and  instructions  for  accepting 
assignment  and  receiving  direct 
payment  fi-om  beneficiaries  for  items  or 
services. 

If  a  DMEPOS  supplier  chooses  not  to 
accept  Medicare  assignment,  it  is  still 
responsible  for  submitting  the  claim  to 
Medicare  on  behalf  of  the  beneficiary.'' 

If  the  DMEPOS  supplier  chooses  to 
utihze  a  billing  agent,  the  DMEPOS 
supplier  should  ensiu-e  it  is  complying 
with  all  of  the  relevant  statutes  and 
requirements  governing  such  an 
arrangement.'**  The  OIG  strongly 
recommends  that  the  supplier 
coordinate  closely  with  the  billing 
company  to  establish  compliance 
responsibilities.  Once  the 
responsibilities  have  been  clearly 
delineated,  they  should  be  formalized  in 
the  written  contract  between  the 
DMEPOS  supplier  and  the  billing  agent. 
The  OIG  recommends  that  the  contract 
enumerate  those  functions  that  are 
shared  responsibilities  and  those  that 
are  the  sole  responsibility  of  either  the 
billing  agent  or  the  DMEPOS  supplier. 

i.  Liability  Issues.  A  DMEPOS 
supplier  or  Medicare  beneficiary  is  not 
liable  for  payment  on  assigned  claims 
where  the  beneficiary  did  not  know,  and 
could  not  reasonably  have  been 


a  supplier's  exclusion  under  42  U.S.C.  1320a- 
7(b)(6)(B). 

"See  42  U.SC.  1395w-4(g)(4). 

"»See  42  U.S.C.  1395u(b)(6);  42  CFR  424.73; 
Medicare  Carrier  Manual,  section  3060.  See  also 
OIG  Ad.  Op.  98-1  (1998)  and  OIG  Ad.  Op.  98-4 
(1998). 


expected  to  know,  that  the  payment  for 
such  services  would  not  be  made."" 
However,  when  the  DMEPOS  supplier 
knew,  or  could  have  been  expected  to 
know,  the  items  or  services  would  be 
denied,  the  Uability  for  the  charges  for 
the  denied  items  or  services  rest  with 
the  DMEPOS  suppUer.'o^ 

When  a  DMEPOS  suppHer  knows  or 
has  reason  to  believe  that  the  equipment 
or  supplies  ordered  by  the  treating 
physician  or  other  authorized  person 
will  be  denied,  the  DMEPOS  supplier 
should  inform  the  patient  prior  to 
furnishing  the  item  or  service  and  ask 
the  patient  to  sign  a  written  notice. '°3  If 
the  DMEPOS  supplier  has  not  received 
a  signed  written  notice  fi-om  the 
beneficiary  and  the  claim  is  denied,  the 
DMEPOS  supplier  should  not  bill  the 
beneficiary.  The  written  notice  must  be 
in  writing,  must  clearly  identify  the 
particular  item  or  service,  must  state 
that  the  payment  for  the  particular 
service  likely  will  be  denied,  and  must 
give  the  reason{s)  for  the  belief  that 
payment  is  likely  to  be  denied.  It  is  the 
beneficiary's  decision  whether  or  not  to 
sign  the  written  notice.  If  the  beneficiary 
does  sign  the  notice,  the  supplier 
should;  (1)  include  the  appropriate 
modifier  on  the  claim  form;  (2)  maintain 
the  written  notice  in  its  files;  and  (3)  be 
able  to  produce  the  written  notice  to  the 
DMERC.  upon  request. 

Routine  notices  to  beneficiaries  that 
do  no  more  than  state  that  denial  of 
payment  is  possible  or  that  they  never 
know  whether  payment  will  be  denied 
are  not  considered  acceptable  evidence 
of  written  notice.  Notices  should  not  be 
given  to  beneficiaries  unless  there  is 
some  genuine  doubt  regarding  the 
likelihood  of  payment  as  evidenced  by 
the  reasons  stated  on  the  written  notice. 
Giving  notice  for  all  claims,  items  or 
services  is  not  an  acceptable  practice. 

The  DMEPOS  supplier  should  include 
liability  issues  (e.g..  circiunstances 
where  the  DMEPOS  supplier  knows  or 
could  be  expected  to  know  of  a  denial, 
use  of  advance  beneficiary  notice,  etc.) 
in  their  written  policies  and  procedures. 

j.  Routine  Waiver  of  Deductibles  and 
Coinsurance.  Routine  waivers  of 
deductibles  and  coinsurance  may  result 
in  false  claims,  violations  of  the  anti- 
kickback  statute  and  overutilization  of 
items  or  services. 'o^  DMEPOS  suppliers 
are  permitted  to  waive  the  Medicare 
coinsurance  amounts  for  cases  of 


'01  See  42  U.S.C.  1395pp. 
102  Id. 

'<"  See  Medicare  Carriers  Manual,  section  7300.5. 

'<«See  59  FR  31157  (December  19,  1994)  or  the 
OIG  web  site  at  http://www.dhhs.gov/progorg/oig 
for  the  OIG  Special  Fraud  Alert  on  Medicare 
Deductibles  and  Copayments. 
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indigency. '°5  However,  we  recommend 
the  suppher  develop  and  maintain 
written  criteria  documenting  its  policy 
for  determining  indigency,  and 
consistently  apply  these  criteria  to  all 
cases.  This  indigency  exception  must 
not  be  used  routinely  and  a  good  faith 
effort  must  be  made  to  collect 
deductibles  and  coinsurance. 

DMEPOS  suppliers'  wrritten  policies 
and  procedures  should  state  that  they 
will  not  routinely  waive  deductibles 
and  coinsurance  for  Medicare 
beneficiaries.  Such  policies  and 
procedures  should  include,  but  not  be 
hmited  to,  statements  that  DMEPOS 
supplier  persormel  are  prohibited  from: 
advertising  an  intent  to  waive 
deductibles  or  coinsurance;  advertising 
an  intent  to  discount  services  for 
Medicare  beneficiaries;  giving 
unsolicited  advice  to  patients  that  they 
need  not  pay;  charging  Medicare 
beneficiaries  more  than  other  patients 
for  similar  services  and  items;  or 
collecting  deductibles  and  coinsurance 
only  when  a  patient  has  a  certain 
insurance.  Routine  waivers  of 
deductibles  and  coinsurance  may  result 
in  civil  monetary  penalties,  False 
Claims  Act  liability,  and/or  a  violation 
of  the  anti-kickback  statute."* 

K.  Capped  Rentals.  DMEPOS 
suppliers'  written  policies  and 
procedures  should  address  Government 
and  private  payor  requirements  when 
providing  rental  equipment  to 
beneficiaries  (e.g.,  the  purchase 
option  'o'  and  servicing  and 
maintenance  'o*).  DMEPOS  suppliers 
must  offer  a  purchase  option  to 
beneficiaries  during  the  10th  continuous 
rental  month. '«» The  DMEPOS  suppUer 
should  clearly,  acciu-ately,  and  non- 
deceptively  discuss  the  pros  and  cons  of 
the  different  options  with  the 
beneficiary.  If  the  beneficiary  does  not 
accept  the  purchase  option,  the 
DMEPOS  supplier  must  continue  to 
provide  the  item  without  charge  to  the 
beneficiary  or  Medicare  after  the  15th 
continuous  month  of  receiving  rental 
payments  from  Medicare,  providing  the 
item  or  service  continues  to  be 
medically  necessary. 

However,  the  DMEPOS  suppher  may 
submit  additional  claims  for  the 
maintenance  and  servicing  fees 


los  See  section  5520  of  the  Medicare  Carriers 
Manual. 

10*  See  42  U.S.C.  1320a-7a(a)(5);  31  U.S.C  3729- 
3733;  42  U.S.C.  1320a-7b. 

""See  42  CFR  414.229(d). > 

'"See  42  CFR  414.229(e). 

'<"*  DMEPOS  suppliers  must  offer  beneHciaries 
the  option  of  purchasing  power-driven  wheelchairs 
at  the  time  the  DMEOS  supplier  first  furnishes  the 
item.  See  42  CFR  414.229(d)(1). 


associated  with  the  rental  item."°  The 
DMEPOS  supplier  should  ensure  it  is 
performing  basic  safety  and  operational 
function  checks  after  use  by  each 
patient,  and  is  performing  routine  and 
preventative  maintenance  on 
equipment.  The  DMEPOS  suppher  must 
ensure  it  has  qualified  staff  or 
contractors  to  service,  set  up,  and 
instruct  the  patient  on  the  proper  use  of 
the  equipment.  The  DMEPOS  suppUer 
should  ensure  it  maintains  current 
service  manuals  for  all  equipment  they 
supply.  In  addition,  the  policies  and 
procedures  should  also  estabhsh  an 
internal  control  system  which  allowed 
the  DMEPOS  suppler  to  track  the 
location  of  each  piece  of  equipment  at 
any  given  time. 

The  policies  and  procedures  should 
also  address  the  guidelines  for 
determining  continuous  use  and  criteria 
for  a  new  rental  period. " '  If  a 
beneficiary  dies  during  a  rental  period, 
the  DMEPOS  supplier  may  receive  the 
entire  monthly  rental  payment.  "^ 
However,  if  the  DMEPOS  supplier 
continues  to  bill  for  the  item  because  it 
did  not  receive  notice  of  the 
beneficiary's  death  until  the  following 
month,  any  payments  received  for  rental 
items  the  month  after  the  beneficiary 
dies  are  considered  an  overpayment  and 
must  promptly  be  refunded.  The 
DMEPOS  supplier  should  create 
internal  mechanisms  to  ensure  the 
correct  rental  month  appears  on  the 
claim  and  the  correct  modifier  is  used. 

hi  addition,  the  DMEPOS  supplier 
should  ensiu%  it  is  not  submitting 
claims  for  rental  equipment  when  the 
beneficiary  is  residing  in  an  institution. 
The  OIG  is  aware  that  some  DMEPOS 
suppliers  dehver  equipment  to 
beneficiaries  residing  in  institutions  just 
prior  to  the  beneficiary  being 
discharged.  However,  if  the  beneficiary 
is  residing  in  an  institution  when  the 
DMEPOS  suppher  delivers  the 
equipment,  die  HCFA  claim  form 
should  indicate  the  date  of  delivery  as 
being  the  date  the  beneficiary  is 
discharged  from  the  institution.  The 
DMEPOS  suppher  may  not  submit  the 
claim  prior  to  the  beneficiary's  date  of 
discharge. 

1.  ZX  Modifier.  The  ZX  modifier  is 
used  to  indicate  that  the  DMEPOS 
supplier  is  maintaining  medical 
necessity  documentation  in  its  files. 
Such  documentation  only  needs  to  be 
submitted  to  the  DMERC  upon  request. 

DMEPOS  suppliers  should  create" 
internal  mechanisms  to  ensure  the 
proper  use  of  the  ZX  modifier.  Improper 


use  of  the  modifier  may  result  in  the 
submission  of  false  claims.  The  written 
pohcies  and  procedures  should  address 
the  DMEPOS  supplier's  protocol  for 
using  the  ZX  modifier.  "^ 

m.  Cover  Letters.  The  DMEPOS 
suppher  should  address  the  use  of  cover 
letters  in  its  written  policies  and 
procedures,  if  applicable."* 

In  many  instances,  the  DMEPOS 
supplier  will  send  a  cover  letter  along 
with  the  CMN  to  the  physician.  The 
information  contained  in  the  cover  letter 
should  address  issues  relating  to  HCFA 
or  DMERC  regulation/policy  changes, 
brief  descriptions  of  the  item(s)  being 
provided  and  changes  in  the  patient's 
regimen.  The  cover  letter  must  not  (i) 
lead  physicians  to  order  medically 
unnecessary  items  or  supplies  or  (ii) 
include  diagnostic  information.  In 
addition,  the  DMEPOS  suppher  should 
not  distribute  completed  "sample" 
CMNs  to  physicians.  DMEPOS  suppliers  . 
should  maintain  on  file  a  copy  of  the 
cover  letter  sent  to  physicians.  The 
DMERCs  may  request  to  review  the 
information  provided  in  cover  letters  to 
ensure  the  DMEPOS  supplier  is  in 
compliance  with  the  law. 

n.  Communication.  The  OIG  suggests 
DMEPOS  supphers  create  mechanisms 
that  increase  the  communication 
between  treating  physicians  or  other 
authorized  persons  who  refer  business 
to  the  DMEPOS  supplier,  the  patients, 
and  the  DMEPOS  suppher.  Such 
mechanisms  should  be  included  in  the 
DMEPOS  supplier's  written  pohcies  and 
procedures  and  may  include  the 
DMEPOS  supplier  periodically  calling 
the  patient  to  ensure  the  equipment  is 
still  being  used  and  operating  properly 
or  an  arrangement  between  the 
DMEPOS  supplier  and  the  physician 
whereby  the  physician  immediately 
informs  the  DMEPOS  supplier  when 
equipment  is  no  longer  medically 
necessary.  The  DMEPOS  supplier 
should  create  mechanisms  to  ensure 
communications  between  different 
departments  (e.g.,  sales  and  billing)  in 
order  to  prevent  the  filing  of  incorrect 
claims. 

o.  Oxygen  and  Oxygen  Equipment. 
The  OIG  recommends  the  written 
pohcies  and  procedures  for  DMEPOS 
suppliers  furnishing  oxygen  state  that 
the  DMEPOS  suppher  will  ensure  that 
initial  claims  for  oxygen  therapy 
include  the  written  results  of  an  arterial 
blood  gas  study  or  oximetry  test  (on  the 
CMN)  that  has  been  ordered  and 
evaluated  by  the  patient's  treating 
physician.  Further,  the  written  policies 


110  See  42  CFR  414.229(e). 

'"See  42  CFR 414.230. 

"*See  Medicare  Carriers  Manual,  section  4105.3. 


'"  See  relevant  DMERC  supplier  inanual(s)  for 
guidelines  on  proper  use. 
'>Md. 
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and  procedures  should  provide  for  the 
DMEPOS  supplier  to  maintain  such  test 
results  and  ant  other  independent 
physiological  laboratory  (IPL) 
documents  suj^porting  the  patient's 
medical  neces$ity  for  the  oxygen.  The 
DMEPOS  supdlier  should  have  the  IPLs 
from  which  they  receive  tests  results 
submit  all  raw  test  results  to  the 
ordering  physician  for  the  physician's 
benefit,  and  not  just  a  summary  of  the 
results.  The  written  poUcies  and 
procedures  sh(^uld  provide  that  a 
DMEPOS  supfilier  is  not  qualified  to 
conduct  the  blbod  gas  study  or  to 
prescribe  the  cpcygen  therapy."'  When 
submitting  an  oxygen  or  oxygen 
equipment  claim  for  reimbursement,  the 
DMEPOS  suppilier  must  ensure  it  is 
complying  witii  the  payment  rules."* 

4.  Anti-Kickpack  and  Self-Referral 
Concerns.  ThejDMEPOS  supplier 
should  have  policies  and  procedures  in 
place  with  respect  to  compHance  with 
Federal  and  State  laws,  including  the 
anti-kickback  statute,  as  well  as  the 
self-referral  law."^ 
hould  provide  that: 
"MEPOS  supplier's 
angements  with  actual 
rral  sources  (e.g., 
reviewed  by  counsel  and 
comply  with  all  applicable  statutes  and 
regulations,  including  the  anti-kickback 
statute  and  thej  Stark  physician  self- 
referral  law  provisions; '  '* 

•  The  DMEPOS  supplier  not  submit 
or  cause  to  be  lubmitted  to  the  Federal 
health  care  programs  claims  for  patients 
who  were  referred  to  the  DMEPOS 
supplier  in  acqordance  with  contracts  or 

;ements  that  were 
uce  such  referrals  in 
anti-kickback  statute  or 
or  State  statute  or 
regulation  or  tkat  otherwise  violates  the 
Starkphysiciai  1  self-referral  law;  and 

•  The  DMEI  OS  supplier  does  not 
offer  or  provid;  gifts,  free  services,  or 


Stark  physici 
Such  policies 
•  All  of  the 
contracts  and 
or  potential  re 
physicians)  a 


financial  arra 
designed  to  in 
violation  of  th 
similar  Federa 


"»  See  Coverage  Issues  Manual,  section  60-4. 

"•See42CFR4  4.226. 

'"'Towards  this  end,  the  DMEPOS  supplier 
should,  among  oth  ir  things,  obtain  copies  of  all 
relevant  OIG  reguli  tions,  Special  Fraud  Alerts,  and 
advisory  opinions  these  documents  are  located  on 
the  Internet  at  http  //www.dhhs.gov/progorg/oig), 
and  ensure  that  th«  DMEPOS  supplier's  policies 
reflect  the  guidance  provided  by  the  OIG.  See  42 
U.S.C.  1395nn(a)  f(  ir  the  Stark  physician  referral 
laws.  See  also  42  L  .S.C.  1320a-7b  for  prohibited 
activities  under  th(  anti-luckback  statute. 

' "  If  the  DMEPC  S  supplier  questions  an 
arrangement  it  ma;  enter  into,  it  should  consider 
asking  the  OIG  for  in  advisory  opinion  regarding 
the  anti-kickback  a  atute  or  HCFA  for  an  advisory 
opinion  regarding  Jtark.  See  62  FR  7350  (February 
19, 1997)  and  63  F I  38311  (July  16, 1998)  for 
instructions  on  hoi  v  to  submit  an  Advisory  Opinion 
to  the  OIG.  These  i  istructions  are  also  located  on 
the  Internet  at:  httj:/ /www.dhhs.gov/progorg/oig. 
See  63  FR  1645  (Jai  luary  9,  1998)  on  how  to  submit 
an  advisory  opinio  n  to  HCFA. 


other  incentives  or  things  of  value  to 
patients,  relatives  of  patients, 
physicians,  home  health  agencies, 
nursing  homes,  hospitals,  contractors, 
assisted  living  facilities,  or  other 
potential  referral  sources  for  the 
purpose  of  inducing  referrals  in 
violation  of  the  anti-kickback  statute  or 
similar  Federal  or  State  statute  or 
regulation.'" 

Further,  the  written  policies  and 
procedures  should  specifically  reference 
and  take  into  account  the  OIG's  safe 
harbor  regulations,  which  describe  those 
payment  practices  that  are  immune  from 
criminal  and  administrative  prosecution 
under  the  anti-kickback  statute. '2° 

5.  Marketing.  DMEPOS  supplier 
compliance  programs  should  require 
honest,  straightforward,  fully 
informative  and  non-deceptive 
marketing,  where  marketing  is 
permitted.  It  is  in  the  best  interest  of 
patients,  DMEPOS  suppliers,  physicians 
and  health  care  programs  that 
physicians  or  other  persons  authorized 
to  order  DMEPOS  fully  understand  the 
services  offered  by  the  DMEPOS 
supplier,  the  items  or  services  that  will 
be  provided  when  ordered  and  the 
financial  consequences  for  Medicare  as 
well  as  other  payors  for  items  or 
services  ordered.  If  the  DMEPOS 
supplier  services  a  large  nimiber  of  non- 
English  speaking  patients,  it  should 
ensure  its  marketing  materials  are 
available  in  that  other  language.  The 
DMEPOS  supplier's  written  policies  and 
procedures  should  ensure  that  its 
marketing  information  is  clear,  correct, 
and  fully  informative.  Salespeople  must 
not  offer  physicians,  patients  or  other 
potential  referral  sources  incentives,  in 
cash  or  in  kind,  for  their  business. '^i 
Similarly,  they  must  not  engage  in  any 
marketing  activity  that  either  expUcitly 
or  implicitly  implies  that  Medicare 
beneficiaries  are  not  obligated  to  pay 
their  coinsurance  or  can  receive  "bee" 
services. '22  In  addition,  DMEPOS 
suppliers  must  not  promote  items  or 
services  to  patients  or  physicians  that 
are  not  reasonable  or  necessary  for  the 
treatment  of  the  individual  patient.  The 
OIG  suggests  the  DMEPOS  suppUer's 
written  policies  and  procedures  create 
internal  mechanisms  to  avoid  these 
situations. 

With  respect  to  marketing  and  sales, 
the  OIG  has  a  longstanding  concern  that 
percentage  compensation  arrangements 
for  sales  and  marketing  personnel  may 


"•See  42  U.S.C.  1320a-7(a)(5).  which  provides 
for  civil  money  penalties  for  improper  inducements 
to  beneficiaries.  See  also  42  U.S.C.  1320a-7b(b). 

'«>See  42  CFR  1001.952. 

">  See  anti-kickback  statute  discussion  in  section 
n.A.4. 

'"  See  discussion  in  section  II^S.j. 


increase  the  risk  of  such  persons 
violating  the  anti-kickback  statute. '23 
The  OIG  recommends  the  DMEPOS 
supplier  monitor  its  sales 
representatives  on  a  regular  basis  (e.g., 
rotate  sales  staff  or  send  sales  manager 
on  some  sales  calls). 

DMEPOS  suppliers  are  prohibited 
from  making  unsolicited  telephone 
contacts  to  Medicare  beneficiaries, '2*  In 
addition,  a  DMEPOS  supplier  cannot 
accomplish  through  an  agent  that  which 
it  cannot  do  itself.  Since  a  DMEPOS 
supplier  has  no  control  over  the  means 
by  which  a  non-employee  sales  or  other 
representative  might  contact  a  Medicare 
beneficiary  regarding  the  furnishing  of 
such  items,  DMEPOS  suppliers  may  not 
accept  any  referral  from  a  sales  or  other 
representative  who  is  not  an  employee 
of  the  DMEPOS  supplier,  regardless  of 
the  means  allegedly  used  to  contact  the 
beneficiary.  We  suggest  the  DMEPOS 
supplier's  written  poHcies  and 
procedures  reflect  this  prohibition, 

DMEPOS  suppliers  are  prohibited 
from  using  jymbols,  emblems,  or  names 
in  reference  to  Social  Security  or 
Medicare  in  a  manner  that  such  person 
knows  or  should  know  would  convey 
the  false  impression  that  such  item  is 
approved,  endorsed,  or  authorized  by 
the  Social  Security  Administration,  the 
Health  Care  Financing  Administration, 
or  the  Department  of  Health  and  Human 
Services  or  that  such  person  has  some 
connection  with,  or  authorization  from, 
any  of  these  agencies. '25 

6.  Retention  of  Records.  DMEPOS 
supplier  compliance  programs  should 
provide  for  the  implementation  of  a 
records  system.  DMEPOS  suppliers 
should  ensure  that  records  are 
maintained  for  the  length  of  time 
required  by  Federal  and  State  law  and 
private  payors,  or  by  the  supplier's 
record  retention  policies,  whichever  is 
longer.  This  system  should  establish 
policies  and  procedures  regarding  the 
creation,  distribution,  retention,  storage, 
retrieval,  and  destruction  of 
documents. '  2*  The  three  types  of 
documents  developed  under  this  system 
should  include:  (1)  all  records  and 
documentation  (e,g,,  billing  and  claims 
documentation)  required  either  by 
Federal  or  State  law  and  the  program 
requirements  of  Federal,  State  and 
private  health  plans;  (2)  records  listing 
the  persons  responsible  for 
implementing  each  part  of  the 


'"  See,  e.g.,  42  U.S.C.  132Da-7b(b);  OIG  Ad.  Op. 
98-10  (1998);  section  II.A.4. 

'"See  42  U.S.C.  1395m(a)(17),  Pub.  L.  103-432. 
section  132(a). 

1^  See  42  U.S.C.  1320b-10. 

'"This  records  system  should  be  tailored  to  fit 
the  individual  needs  and  financial  resources  of  the 
DMEPOS  supplier. 
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compliance  program;  and  (3)  all  records 
necessary  to  protect  the  integrity  of  the 
DMEPOS  supplier's  compliance  process 
and  confirm  the  effectiveness  of  the 
program.  The  documentation  necessary 
to  satisfy  the  third  requirement 
includes,  but  is  not  limited  to:  evidence 
of  adequate  employee  training;  reports 
from  the  DMEPOS  supplier's  hotline; 
results  of  any  investigation  conducted 
as  a  consequence  of  a  hotline  call; 
modifications  to  the  compliance 
program;  self-disclosure;  all  written 
notifications  to  providers;'"  and  the 
results  of  the  DMEPOS  suppUer's 
auditing  and  monitoring  efforts. '^^ 
7.  Compliance  as  an  Element  of  a 
Performance  Plan.  Compliance 
programs  should  require  that  the 
promotion  of,  and  adherence  to,  the 
elements  of  the  compliance  program  be 
a  factor  in  evaluating  the  performance  of 
all  employees.  Employees  should  be 
periodically  trained  in  new  compliance 
policies  and  procedures.  In  addition,  all 
managers  and  supervisors  involved  in 
the  claims  development  and  submission 
processes  should: 

•  Discuss  with  all  supervised 
employees  and  relevant  contractors  the 
compliance  policies  and  legal 
requirements  applicable  to  their 
function; 

•  Inform  all  supervised  personnel 
that  strict  compliance  with  these 
policies  and  requirements  is  a  condition 
of  employment;  and 

•  Disclose  to  all  supervised  personnel 
that  the  DMEPOS  supplier  vdll  take 
discipHnary  action  up  to  and  including 
termination  for  violation  of  these 
policies  or  requirements. 

In  addition  to  making  performance  of 
these  duties  an  element  in  evaluations, 
the  comphance  officer  or  DMEPOS 
supplier  management  should  include  a 
policy  that  managers  and  supervisors 
will  be  sanctioned  for  failing  to 
adequately  instruct  their  subordinates  or 
for  failing  to  detect  noncompliance  with 
applicable  policies  and  legal 
requirements,  where  reasonable 
diligence  on  the  part  of  the  manager  or 
supervisor  would  have  led  to  the 
discovery  of  any  problems  or  violations. 

B.  Designation  of  a  Compliance  Officer 
and  a  Compliance  Committee 

1.  Compliance  Officer.  Every 
DMEPOS  supplier  should  designate  a 
compliance  officer  to  serve  as  the  focal 
point  for  compliance  activities.  The 
compliance  officer  should  be  a  person  of 


high  integrity.  This  responsibility  may 
be  the  individual's  sole  duty  or  added 
to  other  management  responsibilities, 
depending  upon  the  size  and  resources 
of  the  DMEPOS  supplier  and  the 
complexity  of  the  task.  When  a 
compliance  officer  has  other  duties,  the 
other  duties  should  not  be  in  conflict 
with  the  compliance  goals. '^' 

Designating  a  compliance  officer  with 
the  appropriate  authority  is  critical  to 
the  success  of  the  program,  necessitating 
the  appointment  of  a  high-level  official 
in  the  DMEPOS  supplier  with  direct 
access  to  the  DMEPOS  supplier's 
owner(s),  president  or  CEO,  governing 
body,  all  other  senior  management,  and 
legal  counsel.'^  The  compliance  officer 
shoHld  be  highly  enough  placed  in  the 
company  so  that  he  or  she  can  exercise 
independent  judgment  without  fear  of 
reprisal,  and  so  that  employees  will 
know  that  bringing  a  problem  to  that 
person's  attention  is  not  a  wasted 
exercise.  The  compliance  officer  should 
have  sufficient  funding  and  staff  to  fully 
perform  his  or  her  responsibilities. 
Coordination  and  communication  are 
the  key  functions  of  the  compliance 
officer  with  regard  to  planning, 
implementing,  and  monitoring  the 
compliance  program. 

The  compliance  officer's  primary 
responsibilities  should  include: 

•  Overseeing  and  monitoring  the 
implementation  of  the  compliance 
program;'" 

•  Reporting  on  a  regular  basis  to  the 
DMEPOS  supplier's  ovvrner(s),  governing 
body,  CEO,  president,  and  compliance 
committee  (if  applicable)  on  the 
progress  of  implementation,  and 
assisting  these  components  in 
establishing  methods  to  improve  the 
DMEPOS  supplier's  efficiency  and 
quality  of  services,  and  to  reduce  the 
DMEPOS  supplier's  vulnerability  to 
fraud,  abuse  and  waste; 


■"This  should  include  notiflcations  regarding 
inappropriate  claims  and  overpayments. 

■^The  creation  and  retention  of  such  documents 
and  reports  may  raise  a  variety  of  legal  issues,  such 
as  patient  privacy  and  confidentiality.  These  issues 
are  best  discussed  with  legal  counsel. 


■2*  E.g.,  companies  should  not  choose  a  sales 
manager  who  may  be  pressured  to  achieve  high 
sales,  which  might  result  in  a  conflict  with 
compliance  goals. 

'^The  OIG  believes  that  it  is  not  advisable  for  the 
compliance  function  to  be  subordinate  to  the 
DMEPOS  supplier's  general  counsel,  comptroller  or 
similar  DMEPOS  supplier  financial  officer.  Free 
standing  compliance  functions  help  to  ensure 
independent  and  objective  legal  reviews  and 
financial  analyses  of  the  institution's  compliance 
efforts  and  activities.  By  separating  the  compliance 
function  from  the  key  management  positions  of 
general  counsel  or  chief  financial  officer  (where  the 
size  and  structure  of  the  DMEPOS  supplier  make 
this  a  feasible  option),  a  system  of  checks  and 
balances  is  established  to  more  effectively  achieve 
the  goals  of  the  compliance  program. 

'>■  For  DMEPOS  supplier  chains,  the  OIG 
encourages  coordination  with  each  DMEPOS 
supplier  location  through  the  use  of  a  headquarter's 
compliance  officer,  communicating  with  parallel 
positions  in  each  facility  or  regional  office,  as 
appropriate. 


•  Periodically  revising  the  program  in 
light  of  changes  in  the  organization's 
needs,  and  in  the  statutes,  rules, 
regulations,  and  requirements  of 
Federal,  State  and  private  payor  health 
care  plans; 

•  Reviewing  employees'  certifications 
that  they  have  received,  read,  and 
understood  the  standards  of  conduct; 

•  Developing,  coordinating,  and 
participating  in  a  multifaceted 
educational  and  training  program  that 
focuses  on  the  elements  of  the 
compliance  program,  and  seeks  to 
ensure  that  all  appropriate  employees 
and  management  are  knowledgeable  of, 
and  comply  with,  pertinent  Federal, 
State  and  private  payor  health  care 
program  requirements; 

•  Ensuring  independent  contractors 
aijd  agents  who  provide  services  (e.g., 
billing  companies,  delivery  services  and 
sources  of  referrals)  to  the  DMEPOS 
supplier  are  aware  of  the  requirements 
of  the  DMEPOS  supplier's  compliance 
program  with  respect  to  coverage, 
billing,  and  marketing,  among  other 
things; 

•  Coordinating  personnel  issues  with 
the  DMEPOS  supplier's  Human 
Resources/Personnel  office  (or  its 
equivalent)  to  ensure  that  the  National 
Practitioner  Data  Bank,"^  Cumulative 
Sanction  Report,''^  and  the  General 
Services  Administration's  List  of  Parties 
Excluded  from  Federal  Procurement  and 
Nonprocurement  Programs  "*  have  been 
checked  with  respect  to  all  employees, 
referring  physicians  or  other  authorized 
persons,  and  independent  contractors 
(as  appropriate);'" 

•  Assisting  the  DMEPOS  supplier's 
financial  management  in  coordinating 
internal  compliance  review  and 
monitoring  activities,  including  annual 
or  periodic  reviews  of  departments; 

•  Independently  investigating  and 
acting  on  matters  related  to  compliance. 


'"The  National  Practitioner  Data  Bank, 
maintained  by  the  Public  Health  Service,  is  a  data 
base  that  contains  information  about  medical 
malpractice  payments,  sanctions  by  boards  of 
medical  examiners  or  state  licensing  boards, 
adverse  clinical  privilege  actions,  and  adverse 
professional  society  membership  actions.  Health 
care  entities  can  have  access  to  this  data  base  to 
seek  information  about  their  own  medical  or 
clinical  staff,  as  well  as  prospective  employees. 

'"The  Cumulative  Sanction  Report  is  an  010- 
produced  report  available  on  the  Internet  at  http:/ 
/www.dhhs.gov/progorg/oig.  It  is  updated  on  a 
regular  basis  to  reflect  the  status  of  individuals  and 
entities  who  have  been  excluded  from  participation 
in  the  Medicare  and  Medicaid  programs. 

"<The  List  of  Parties  from  Federal  Procurement 
and  Nonprocurement  programs  is  a  CSA-produced 
report  available  on  the  Internet  at:  http:// 
www.arnet.gov/epls. 

'>' Depending  upon  State  requirements  or 
DMEPOS  supplier  policy,  the  Compliance  Officer 
may  also  conduct  a  criminal  background  check  of 
employees. 
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including  the  flexibility  to  design  and 
coordinate  intsrnal  investigations  (e.g., 
responding  to  reports  of  problems  or 
suspected  violations)  and  any  resulting 
corrective  action  (e.g.,  making  necessary 
improvements  to  DMEPOS  supplier 
policies  and  practices,  taking 
appropriate  difeciplinary  action,  etc.) 
with  all  DMEFOS  supplier  departments, 
independent  c  ontractors,  and  health 
care  professionals; 

•  Developir  g  policies  and  programs 
that  encourage  managers  and  employees 
to  report  susp<  (cted  fraud  and  other 
improprieties  ivithout  fear  of  retaliation; 
and 

•  Continuir  g  the  momentum  of  the 
compliance  pi  ogram  and  the 
accomplishment  of  its  objectives  long 
after  the  initia  years  of 
implementatic  n. '^ 

The  complii  iice  officer  must  have  the 
authority  to  review  all  documents  and 
other  informat  ion  that  are  relevant  to 
compliance  ac  tivities,  including,  but  not 
limited  to,  pat  ent  records  (where 
appropriate),  billing  records,  and 
DMEPOS  supjilier  records  concerning 
the  marketing  efforts  of  the  DMEPOS 
supplier  and  t  le  DMEPOS  supplier's 
arrangements  vith  other  parties, 
including  emp  loyees,  home  health 
agencies,  skill  id  nursing  facilities,  and 
ordering  phys  cians  or  other  authorized 
persons.  This  )olicy  enables  the 
compliance  of  leer  to  review  contracts 
and  obligations  (seeking  the  advice  of 
legal  counsel,  ivhere  appropriate)  that 
may  contain  n  (ferral  and  payment 
provisions  that  could  violate  the  anti- 
kickback  statute,  as  well  as  the  Stark 
physician  self  referral  prohibition  or 
other  statutory  or  regulatory 
requirements. 

In  addition,  the  compliance  officer 
should  be  cop  ed  on  the  results  of  all 
internal  audit  imports  and  work  closely 
with  key  managers  to  identify  aberrant 
trends  in  the  coding  and  billing  areas. 
The  compliance  officer  should  ascertain 
patterns  that  r  jquire  a  change  in  policy 
and  forward  Ihese  issues  to  the 
compliance  ccmmittee  to  remedy  the 
problem.  The  compliance  officer  should 
have  full  authi  )rity  to  stop  the 
processing  of  ( :laims  that  he  or  she 
believes  are  pioblematic  until  such  time 


IM  \ 


ibi 


ai  eas. 


fiaud  i 


"*  Periodic  on 
operations,  bullet! 
reminders,  distri 
on  different  risk 
employee  meetingfc 
articles  covering 
changes  to  compli 
examples  of  appro  aches 
compliance  officei 
ensuring  continue  i 
program  and  the 
to  its  policies  and 


te  visits  of  DMEPOS  supplier 

with  compliance  updates  and 
tion  of  audiotapes  or  videotapes 
lectures  at  management  and 
,  circulation  of  recent  health  care 
and  abuse,  and  innovative 
i^nce  training  are  various 
and  techniques  the 
can  employ  for  the  purpose  of 
interest  in  the  compliance 
t  MEPOS  supplier's  commitment 
principles. 


as  the  issue  in  question  has  been 
resolved. 

2.  Compliance  Committee.  The  OIG 
recommends,  where  feasible,^ ^^  that  a 
compliance  committee  be  established  to 
advise  the  compliance  officer  and  assist 
in  the  implementation  of  the 
compliance  program. ^^^  When 
assembling  a  team  of  people  to  serve  as 
the  DMEPOS  supplier's  compliance 
committee,  the  DMEPOS  suppher 
should  include  individuals  with  a 
variety  of  skills. '^9  The  OIG  strongly 
recommends  that  the  compliance  officer 
manage  the  compliance  committee. 
Once  a  DMEPOS  supplier  chooses  the 
people  that  will  accept  the 
responsibilities  vested  in  members  of 
the  compUance  committee,  the 
DMEPOS  supplier  must  train  these 
individuals  on  the  policies  and 
procedures  of  the  compliance  program, 
as  well  as  how  to  discharge  their  duties. 

The  committee's  responsibilities 
should  include: 

•  Analyzing  the  organization's 
regulatory  environment,  the  legal 
requirements  with  which  it  must 
comply,'*"  and  specific  risk  areas; 

•  Assessing  existing  policies  and 
procedures  that  address  these  risk  areas 
for  possible  incorporation  into  the 
compliance  program; 

•  Working  with  appropriate  DMEPOS 
supplier  departments  to  develop 
standards  of  conduct  and  policies  and 


•"The  OIG  recognizes  that  smaller  DMEPOS 
suppliers  may  not  be  able  to  establish  a  compliance 
committee.  In  those  situations,  the  compliance 
ofHcer  should  fulHll  the  responsibility  of  the 
compliance  committee. 

"*The  compliance  committee  benefits  from 
having  the  perspectives  of  individuals  vyitb  varying 
responsibilities  in  the  organization,  such  as 
operations,  billing,  coding,  marketing,  and  human 
resources,  as  well  as  employees  and  managers  of 
key  operating  units.  These  individuals  should  have 
the  requisite  seniority  and  comprehensive 
experience  within  their  respective  departments  to 
implement  any  necessary  changes  to  the  DMEPOS 
supplier's  policies  and  procedures  as  recommended 
by  the  committee.  A  compliance  committee  for  a 
DMEPOS  supplier  that  is  part  of  another 
organization  (e.g.,  home  health  agency)  might 
benefit  from  the  participation  of  officials  from  other 
departments  in  the  organization,  such  as  the 
accounting  and  billing  departments. 

>"  A  DMEPOS  supplier  should  expect  its 
compliance  committee  members  and  compliance 
officer  to  demonstrate  high  integrity,  good 
judgment,  assertiveness,  and  an  approachable 
demeanor,  while  eliciting  the  respect  and  trust  of 
employees  of  the  DMEPOS  supplier.  The  DMEPOS 
supplier's  compliance  committee  members  should 
also  have  signiHcant  professional  experience 
working  with  billing,  documentation,  and  auditing 
principles. 

'♦"This  includes,  but  is  not  limited  to,  the  civil 
False  Claims  Act,  31  U.S.C.  3729-3733:  the  criminal 
false  claims  statutes.  18  U.S.C.  287, 1001:  the  fraud 
and  abuse  provisions  of  the  Balanced  Budget  Act 
of  1997.  Pub.  L.  105-33;  the  Health  Insurance 
Portability  and  Accountability  Act  of  1996,  Pub.  L. 
104-191:  and  compliance  with  the  Medicare 
supplier  standards.  42  CFR  424.57. 


procedures  that  promote  allegiance  to 
the  DMEPOS  supplier's  compliance 
program; 

•  Recommending  and  monitoring,  in 
conjunction  with  the  relevant 
departments,  the  development  of 
internal  systems  and  controls  to  carry 
out  the  organization's  standards, 
pohcies,  and  procedures  as  part  of  its 
dedly  operations;  '*' 

•  Determining  the  appropriate 
strategy/approach  to  promote 
compliance  with  the  program  and 
detection  of  any  potential  violations, 
such  as  through  hotlines  and  other  fi'aud 
reporting  mechanisms; 

•  Developing  a  system  to  solicit, 
evaluate,  and  respond  to  complaints  and 
problems;  and 

•  Monitoring  internal  and  external 
audits  and  investigations  for  the 
purpose  of  identifying  troublesome 
issues  and  deficient  areas  experienced 
by  the  DMEPOS  supplier,  and 
implementing  corrective  and  preventive 
action. 

The  committee  may  also  address  other 
functions  as  the  compliance  concept 
becomes  part  of  the  overall  DMEPOS 
supplier's  operating  structure  and  daily 
routine. 

C.  Conducting  Effective  Training  and 
Education 

1 .  Initial  Training  in  Compliance.  The 
proper  education  and  training  of 
corporate  officers,  managers,  employees 
and  the  continual  retraining  of  current 
personnel  at  all  levels,  are  significant 
elements  of  an  effective  compliance 
program.  In  order  to  ensure  the 
appropriate  information  is  being 
disseminated  to  the  correct  individuals, 
the  training  should  be  separated  into 
sessions.  All  employees  should  attend 
the  general  session  on  compliance, 
employees  whose  job  primeirily  focuses 
on  submission  of  claims  for 
reimbursement  should  receive 
additional  training  on  this  subject,  and 
employees  who  are  involved  in  sales 
and  marketing  should  receive  additional 
training  on  this  subject. 

a.  General  Sessions.  As  part  of  their 
compliance  programs,  DNiEPOS 
suppliers  should  require  all  affected 
personnel  to  attend  training  on  an 
annual  basis,  including  appropriate 
training  in  Federal  and  State  statutes, 
regulations  and  guidelines,  the  pohcies 
of  private  payors,  and  training  in 
corporate  ethics.  The  general  training 
sessions  should  emphasize  the  DMEPOS 


"'  With  respect  to  national  DMEPOS  supplier 
chains,  this  may  include  fostering  coordination  and 
communication  between  those  employees 
responsible  for  compliance  at  headquarters  and 
those  responsible  for  compliance  at  the  individual 
supplier  branches. 


Federal  Register / Vol.  64,  No.  18 /Thursday,  January  28,  1999 /Notices 


4449 


supplier's  commitment  to  compliance 
with  these  legal  requirements  and 
policies. 

These  training  programs  should 
include  sessions  highlighting  the 
DMEPOS  supplier's  compliance 
program,  summarizing  fraud  and  abuse 
laws  and  regulations,  Federal,  State  and 
private  payor  health  care  program 
requirements,  claim  submission 
procedures  and  marketing  practices  that 
reflect  current  legal  and  program 
standards.  The  DMEPOS  suppUer  must 
take  steps  to  communicate  effectively  its 
standards  and  procedvues  to  all  affected 
employees,  physicians,  independent 
contractors  and  other  significant  agents, 
e.g.,  by  requiring  participation  in 
training  programs  and  disseminating 
pubUcations  that  explain  specific 
requirements  in  a  practical  manner.^*^ 
Managers  of  specific  departments  can 
assist  in  identifying  areas  that  require 
training  and  in  carrying  out  such 
training.^*'  Training  instructors  may 
come  from  outside  or  inside  the 
organization.  New  employees  should  be 
targeted  for  training  early  in  their 
employment.'** 

As  part  of  the  initial  training,  the 
standards  of  conduct  should  be 
distributed  to  all  employees. '*'  At  the 
end  of  this  training  session,  every 
employee,  as  well  as  physicians, 
independent  contractors,  and  other 
significant  agents,  should  be  required  to 
sign  and  date  a  statement  that  reflects 
their  knowledge  of  and  commitment  to 
the  standards  of  conduct.  This 
attestation  should  be  retained  in  the 
employee's  personnel  file.  For 
physicians,  independent  contractors, 
and  other  significant  agents,  the 
attestation  should  become  part  of  the 
contract  and  remain  in  the  file  that 
contains  such  dociunentation. 

Further,  to  assist  in  ensuring  that 
employees  continuously  meet  the 
expected  high  standards  of  conduct,  any 
employee  handbook  dehneating  or 


■42  Publications  tuch  as  Special  Fraud  Alerts, 
audit  and  inspection  reports,  and  advisory 
opinions,  as  well  as  the  annual  OIG  work  plan,  are 
readily  available  from  the  OIG  and  could  be  the 
basis  for  standards,  educational  courses  and 
programs. 

149  Significant  variations  in  functions  and 
responsibilities  of  different  departments  may  create 
the  need  for  training  materials  that  axe  tailored  to 
the  compliance  concerns  associated  with  particular 
operations  and  duties. 

'^Certain  pKMitions,  such  as  those  involving 
developing  and  submitting  claims,  as  well  as  sales 
and  marketing,  create  a  greater  organizational  legal 
exposure,  and  therefore  require  specialized  training. 
DMEPOS  suppliers  should  fill  such  positions  with 
individuals  who  have  the  appropriate  educational 
background,  training,  experience,  and  credentials. 

>4>  Where  the  DMEPOS  supplier  has  a  culturally 
diverse  employee  base,  the  standards  of  conduct 
should  be  translated  into  other  languages  and 
written  at  appropriate  reading  levels. 


expanding  upon  these  standards  should 
be  regularly  updated  as  applicable 
statutes,  regulations  and  Federal  health 
care  program  requirements  are 
modified.i*6  DMEPOS  suppliers  should 
provide  an  additiond  attestation  in  the 
modified  standards  that  stipulates  the 
employee's  knowledge  of  and 
commitment  to  the  modifications. 

b.  Claim  Development  and  Bilhng 
Training.  In  addition  to  specific  training 
in  the  risk  areas  identified  in  section 
II.A.2,  above,  primary  training  to 
appropriate  corporate  officers,  managers 
and  other  claim  development  and 
billing  staff  should  include  such  topics 
as: 

•  Specific  Government  and  private 
payor  reimbursement  principles;  '*' 

•  Providing  DMEPOS  items  or 
services  without  proper  authorization; 

•  Proper  documentation  of  services 
rendered,  including  the  correct 
application  of  official  ICD-9  and  HCPCs 
coding  rules  and  guidelines; 

•  Improper  alterations  to 
documentation  (e.g.,  patient  records, 
CMNs); 

•  Compliance  with  the  Federal,  State 
and  privator  payor  supplier  standards; 

•  Signing  a  form  for  a  physician 
without  the  physician's  authorization; 
and 

•  Duty  to  report  misconduct. 

•  Clarifying  and  emphasizing  these 
areas  of  concern  through  training  and 
educational  programs  are  particularly 
relevant  to  a  DMEPOS  supplier's  billing 
and  coding  personnel,  in  that  the 
pressure  to  meet  business  goals  may 
render  employees  vulnerable  to 
engaging  in  prohibited  practices. 

c.  Sales  and  Marketing  Training.  In 
addition  to  specific  training  in  the  risk 
areas  identified  in  section  II.A.2,  above, 
primary  training  to  sales  and  marketing 
personnel  should  include  such  topics 
as: 

•  General  prohibition  on  paying  or 
receiving  renumeration  to  induce 
referrals; 

•  Routine  waiver  of  deductibles  and/ 
or  coinsurance; 

•  Disguising  referral  fees  as  salaries; 

•  Offering  free  items  or  services  to 
induce  referrals; 

•  High  pressure  marketing  of  non- 
covered  or  imnecessary  services; 


>4*The  OIG  recognizes  that  not  all  standards, 
policies  and  procedures  need  to  be  communicated 
to  all  employees.  However,  the  OIG  believes  that 
the  bulk  of  the  standards  that  relate  to  complying 
with  fraud  and  abuse  laws  and  other  ethical  areas 
should  be  addressed  and  made  part  of  all 
employees'  training.  The  DMEPOS  supplier  should 
determine  what  additional  training  to  provide 
categories  of  employees  based  upon  their  job 
responsibilities. 

14' Government,  in  this  context,  includes  the 
appropriate  Medicare  DMERC(s). 


•  Improper  patient  solicitation;  and 

•  Duty  to  report  misconduct. 
Clarifying  and  emphasizing  these 

areas  of  concern  through  training  and 
educational  programs  are  particularly 
relevant  to  a  DMEPOS  suppher's  sales 
and  marketing  persormel,  in  that  the 
pressure  to  meet  business  goals  may 
render  employees  vulnerable  to 
engaging  in  prohibited  practices. 

2.  Format  of  the  Training  Program. 
The  OIG  suggests  that  all  relevant  levels 
of  personnel  be  made  part  of  various 
educational  and  training  programs  of 
the  DMEPOS  supplier.  '**  Employees 
should  be  required  to  have  a  minimimi 
number  of  educational  hoiu^  per  year, 
as  appropriate,  as  part  of  their 
employment  responsibilities.  '**  For 
example,  as  discussed  above,  employees 
involved  in  billing  functions  should  be 
required  to  attend  periodic  training  in 
applicable  reimbursement  coverage  and 
documentation  of  records.  "° 

A  variety  of  teaching  methods,  such 
as  interactive  training  and  training  in 
several  different  languages,  particularly 
where  a  DMEPOS  supplier  has  a 
cultiually  diverse  staff,  should  be 
implemented  so  that  all  affected 
employees  are  knowledgeable  about  the 
DMEPOS  supplier's  standards  of 
conduct  and  procedures  for  alerting 
senior  management  to  problems  and 
concerns. '"  Targeted  training  should  be 
provided  to  corporate  officers,  managers 
and  other  employees  whose  actions 
affect  the  accuracy  of  the  claims 
submitted  to  the  Government,  such  as 
employees  involved  in  the  coding, 
billing,  sales,  and  marketing  processes. 
All  training  materials  should  be 
designed  to  take  into  account  the  skills, 
knowledge  and  experience  of  the 
individual  trainees.  Given  the 
complexity  and  interdependent 
relationships  of  many  departments,  it  is 


'**In  addition,  where  feasible,  the  OIG 
recommends  that  a  DMEPOS  supplier  afford 
outside  contractors  and  its  physician  clients  that 
opportunity  to  participate  in  the  DMEPOS 
supplier's  compliance  training  and  educational 
programs,  or  develop  their  own  programs  that 
complement  the  DMEPOS  supplier's  standards  of 
conduct,  compliance  requirements  and  other  rules 
and  practices. 

<**Currently,  the  OIG  is  monitoring  a  significant 
number  of  corporate  integrity  agreements  that 
require  many  of  these  training  elements.  The  OIG 
usually  requires  a  minimum  of  one  to  three  hours 
annually  for  basic  training  in  compliance  areas. 
Additional  training  is  required  for  specialty  fields 
such  as  billing,  coding,  sales  and  marketing. 

""Appropriate  coding  and  billing  depends  upon 
the  quality  and  completeness  of  documentation. 
Therefore,  the  OIG  believes  that  the  DMEPOS 
supplier  must  foster  an  environment  where 
interactive  communication  is  encouraged. 

■><  Post  training  tests  can  be  used  to  assess  the 
success  of  training  provided  a.nd  employee 
comprehension  of  the  DMEPOS  supplier's  policies 
and  procedures. 
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important  for  t  le  compliance  officer  to 
supervise  and  ( ;oordinate  the  training 
program. 

The  OIG  recc  mmends  that  attendance 
and  participati  }n  in  training  programs 
be  made  a  cone  ition  of  continued 
employment  aiid  that  failure  to  comply 
with  training  rfquirements  should  result 
in  disciplinary  action,  including 
possible  termir  ation,  when  such  failure 
is  serious.  Adh  srence  to  the  provisions 
of  the  compliance  program,  such  as 
training  requirj  ments,  should  be  a  factor 
in  the  annual  e/aluation  of  each 
employee.  The  DMEPOS  supplier 
should  retain  a  lequate  records  of  its 
training  of  employees,  including 
attendance  logs  and  material  distributed 
at  training  sessions. 

3.  Continuing  Education  on 
Compliance  Issues.  It  is  essential  that 
compliance  issjies  remain  at  the 
forefront  of  thelDMEPOS  supplier's 
priorities.  The  OIG  recommends  that 
DMEPOS  supplier  compliance  programs 
address  the  nedd  for  periodic 
professional  education  courses  for 
DMEPOS  supplier  personnel.  In 
particular,  the  DMEPOS  suppHer  should 
ensure  that  coding  personnel  receive 
annual  professipnal  training  on  the 
updated  codes  for  the  current  year  and 
have  knowledge  of  the  SADMERC's 
HCPCs  coding  telpline.  i" 

In  order  to  m  lintain  a  sense  of 
seriousness  abcut  compliance  in  a 
DMEPOS  supplier's  operations,  the 
DMEPOS  supplier  must  continue  to 
disseminate  tha  compliance  message. 
One  effective  mechanism  for 
maintaining  a  consistent  presence  of  the 
compliance  me  »sage  is  to  publish  a 
monthly  newsletter  to  address 
compliance  cor  cems.  This  would  allow 
the  DMEPOS  si  pplier  to  address 
specific  exampl  es  of  problems  the 
company  encountered  during  its 
ongoing  audits  md  risk  analyses,  while 
reinforcing  the  DMEPOS  supplier's  firm 
commitment  to'the  general  principles  of 
compliance  anc|  ethical  conduct.  The 
also  include  the  risk 
by  the  OIG  in  its 
lerts.  Finally,  the 
er  could  use  the 
echanism  to  address 
ty  in  the  coding  and 
d/or  its  sales  and 
ces.  The  DMEPOS 
maintain  its  newsletters 
tion  to  dociunent  the 
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billing  process 
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previously  provided. 
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access  to  guidance 


D.  Developing  Effective  Lines  of 
Communication 

1 .  Access  to  the  Compliance  Officer. 
An  open  line  of  communication 
between  the  compliance  officer  and 
DMEPOS  supplier  employees  is  equally 
important  to  the  successful 
implementation  of  a  compliance 
program  and  the  reduction  of  any 
potential  for  fraud,  abuse  and  waste. 
Written  confidentiality  and  non- 
retaliation  policies  should  be  developed 
and  distributed  to  all  employees  to 
encourage  communication  and  the 
reporting  of  incidents  of  potential 
fraud.  "3  The  compliance  committee 
should  also  develop  several 
independent  reporting  paths  for  an 
employee  to  report  fraud,  waste  or  abuse 
so  that  such  reports  cannot  be  diverted 
by  supervisors  or  other  personnel. 

The  OIG  encourages  tne  establishment 
of  a  procedure  for  personnel  to  seek 
clarification  from  the  compliance  officer 
or  members  of  the  compliance 
committee  in  the  event  of  any  confusion 
or  question  regarding  a  DMEPOS 
supplier  policy,  practice,  or  procedure. 
Questions  and  responses  should  be 
documented  and  dated  and,  if 
appropriate,  shared  with  other  staff  so 
that  standards,  policies,  practices,  and 
procedures  can  be  updated  and 
improved  to  reflect  any  necessary 
changes  or  clarifications.  The 
compliance  officer  may  want  to  solicit 
employee  input  in  developing  these 
communication  and  reporting  systems. 

2.  Hotlines  and  Other  Forms  of 
Communication.  The  OIG  encourages 
the  use  of  hotlines,  "■*  e-mails,  written 
memoranda,  newsletters,  suggestion 
boxes  and  other  forms  of  information 
exchange  to  maintain  these  open  lines 
of  communication. '"  If  the  DMEPOS 
supplier  establishes  a  hotline,  the 
telephone  number  should  be  made 
readily  available  to  all  employees  and 
independent  contractors,  possibly  by 


'"The  OIG  believes  that  whistleblowers  should 
be  protected  against  retaliation,  a  concept  embodied 
in  the  provisions  of  the  False  Claims  Act.  See  31 
U.S.C.  3730(h).  In  many  cases,  employees  sue  their 
employers  under  the  False  Claims  Act's  qui  tatn 
provisions  out  of  frustration  because  of  the 
company's  failure  to  take  action  when  a 
questionable,  fraudulent,  or  abusive  situation  was 
brought  to  the  attention  of  senior  corporate  officials. 

"*The  OIG  recognizes  that  it  may  not  be 
financially  feasible  for  a  smaller  DMEPOS  supplier 
to  maintain  a  telephone  hotline  dedicated  to 
receiving  calls  solely  on  compliance  issues.  These 
companies  may  want  to  explore  alternative 
methodk.  e.g.,  outsourcing  the  hotline  or 
establishing  a  written  method  of  confidential 
disclosure. 

'"  In  addition  to  methods  of  communication  used 
by  current  employees,  an  effective  employee  exit 
interview  program  could  be  designed  to  solicit 
information  from  departing  employees  regarding 
potential  misconduct  and  suspected  violations  of 
DMEPOS  supplier  policies  and  procedures. 


circulating  the  number  on  wallet  cards 
or  conspicuously  posting  the  telephone 
number  in  common  work  areas.  '56 
Employees  should  be  permitted  to 
report  matters  on  an  anonymous 
basis.  '*■'  Matters  reported  through  the 
hotline  or  other  communication  sources 
that  suggest  substantial  violations  of 
compliance  policies.  Federal,  State  or 
private  payor  health  care  program 
requirements,  regulations,  or  statutes 
should  be  documented  and  investigated 
promptly  to  determine  their  veracity.  A 
log  should  be  maintained  by  the 
compliance  officer  that  records  such 
calls,  including  the  nature  of  any 
investigation  and  its  results.  '^^  Such 
information  should  be  included  in 
reports  to  the  owner(s),  governing  body, 
the  CEO,  president,  and  compliance 
committee. '"  Further,  while  the 
DMEPOS  supplier  should  always  strive 
to  maintain  the  confidentiality  of  an 
employee's  identity,  it  should  also 
explicitly  commimicate  that  there  may 
be  a  point  where  the  individual's 
identity  may  become  known  or  may 
have  to  be  revealed. 

The  OIG  recognizes  that  assertions  of 
fraud  and  abuse  by  employees  who  may 
have  participated  in  illegal  conduct  or 
committed  other  malfeasance  raise 
numerous  complex  legal  and 
management  issues  that  should  be 
examined  on  a  case-by-case  basis.  The 
compliance  officer  should  work  closely 
with  legal  counsel,  who  can  provide 
guidance  regarding  such  issues. 

E.  Enforcing  Standards  Through  Well- 
Publicized  Disciplinary  Guidelines 

1.  Discipline  Policy  and  Actions.  An 
effective  compliance  program  should 
include  guidance  regarding  disciplinary 
action  for  corporate  officers,  managers, 
employees,  and  other  health  care 
professionals  who  have  failed  to  comply 
with  the  DMEPOS  supplier's  standards 


|)« DMEPOS  suppliers  should  also  post  in  a 
prominent,  available  area  the  HHS-OIG  Hotline 
telephone  number,  1-800-447-8477  (1-800-HHS- 
TIPS),  in  addition  to  any  company  hotline  number 
that  may  be  posted. 

'"The  OIG  recognizes  that  guaranteeing 
anonymity  may  be  infeasible  for  small  DMEPOS 
suppliers.  In  such  instances,  we  recommend 
DMEPOS  employees  need  not  fear  retribution  when 
reporting  a  portential  violation. 

"•To  efficiently  and  accurately  fulfill  such  an 
obligation,  the  DMEI>OS  supplier  should  create  an 
intake  form  for  all  compliance  issues  identified 
through  reporting  mechanisms.  The  form  could 
include  information  concerning  the  date  that  the 
potential  problem  was  reported,  the  internal 
investigative  methods  utilized,  the  results  of  the 
investigation,  any  corrective  action  implemented, 
any  disciplinary  measures  imposed,  and  any 
overpayments  returned. 

'^*  Information  obtained  over  the  hotline  may 
provide  valuable  insight  into  management  practices 
and  operations,  whether  rep>orted  problems  are 
actual  or  perceived. 
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of  conduct,  policies  and  procedures, 
Federal  and  State  statutes,  rules,  and 
regulations  or  Federal,  State  or  private 
payor  health  care  program  requirements. 
It  should  also  address  disciplinary 
actions  for  those  who  have  engaged  in 
wrongdoing,  which  has  the  potential  to 
impair  the  DMEPOS  suppher's  status  as 
a  reliable,  honest,  and  trustworthy 
health  care  provider. 

The  OIG  believes  that  the  compUance 
program  should  include  a  written  policy 
statement  setting  forth  the  degrees  of 
disciplinary  actions  that  may  be 
imposed  upon  corporate  officers, 
managers,  employees,  and  other  health 
care  professionals  for  failing  to  comply 
with  the  DMEPOS  supplier's  standards, 
policies,  and  applicable  statutes  and 
regulations.  Intentional  or  reckless 
noncompUance  should  subject 
transgressors  to  significant  sanctions. 
Such  sanctions  could  range  from  oral 
warnings  to  suspension,  termination,  or 
financial  penalties,  as  appropriate.  Each 
situation  must  be  considered  on  a  case- 
by-case  basis  to  determine  the 
appropriate  sanction.  The  written 
standards  of  conduct  should  elaborate 
on  the  procedures  for  handling 
disciplinary  problems  and  those  who 
will  be  responsible  for  taking 
appropriate  action.  Some  disciplinary 
actions  cau  be  handled  by  managers, 
while  others  may  have  to  be  resolved  by 
the  owner(s),  president  or  CEO. 
Disciplinary  action  may  be  appropriate 
where  a  responsible  employee's  failure 
to  detect  a  violation  is  attributable  to  his 
or  her  negligence  or  reckless  conduct. 
Personnel  should  be  advised  by  the 
DMEPOS  supplier  that  disciplinary 
action  will  be  taken  on  a  fair  and 
equitable  basis.  Managers  and 
supervisors  should  be  made  aware  that 
they  have  a  responsibility  to  discipline 
employees  in  an  appropriate  and 
consistent  manner. 

It  is  vital  to  publish  and  disseminate 
the  range  of  disciplinary  standards  for 
improper  conduct  and  to  educate 
corporate  officers,  managers,  and  other 
DMEPOS  supplier  employees  regarding 
these  standards.  The  consequences  of 
noncompliance  should  be  consistently 
applied  and  enforced,  in  order  for  the 
disciplinary  policy  to  have  the  required 
deterrent  effect.  All  levels  of  employees 
should  be  subject  to  the  same  types  of 
disciplinary  action  for  the  commission 
of  similar  offenses.  The  commitment  to 
comphance  applies  to  all  personnel 
levels  within  a  DMEPOS  supplier.  The 
OIG  believes  that  corporate  officers, 
managers,  supervisors,  and  health  care 
professionals  should  be  held 
accountable  for  failing  to  comply  with, 
or  for  the  foreseeable  failure  of  their 
subordinates  to  adhere  to,  the  appUcable 


standards,  statutes,  rules,  regulations 
and  procedures. 

2.  New  Employee  Policy.  For  all  new 
employees  who  have  discretionary 
authority  to  make  decisions  that  may 
involve  compliance  with  the  law  or 
compliance  oversight,  DMEPOS 
suppliers  should  conduct  a  reasonable 
and  prudent  background  investigation, 
including  a  reference  check,'*"  as  part  of 
every  such  employment  application. 
The  application  should  specifically 
require  the  applicant  to  disclose  any 
criminal  conviction,  as  defined  by  42 
U.S.C.  1320a-7(i),  or  exclusion  action. 
In  accordance  with  the  compliance 
program,  DMEPOS  supplier  policies 
should  prohibit  the  employment  of 
individuals  who  have  been  recently 
convicted  of  a  criminal  offense  related 
to  health  care  or  who  are  listed  as 
debarred,  excluded,  or  otherwise 
ineligible  for  participation  in  Federal 
health  care  programs  (as  defined  in  42 
U.S.C.  1320a-7b(f)).'6'  In  addition, 
pending  the  resolution  of  any  criminal 
charges  or  proposed  debarment  or 
exclusion,  the  OIG  recommends  that 
such  individuals  should  be  removed 
fitjm  direct  responsibility  for,  or 
involvement  with,  the  DMEPOS 
supplier's  business  operations  related  to 
any  Federal  health  care  program.  In 
addition,  we  recommend  the  DMEPOS 
supplier  remove  such  individual  from 
any  position(s)  for  which  the 
individual's  salary  or  the  items  or 
services  rendered,  ordered,  or 
prescribed  by  the  individual  are  paid  in 
whole  or  part,  directly  or  indirectly,  by 
Federal  health  care  programs  or 
otherwise  with  Federal  funds.  '^^ 
Similarly,  with  regard  to  current 
employees  or  independent  contractors, 
if  resolution  of  the  matter  results  in 
conviction,  debarment,  or  exclusion, 
then  the  DMEPOS  suppher  should 
remove  the  individual  from  direct 
responsibility  for  or  involvement  with 
all  Federal  health  care  programs. 


'"'See  notes  132-135.  Since  the  employees  of 
OMEPOS  suppliers  have  access  to  potentially 
vulnerable  people  and  their  property,  DMEPOS 
suppliers  should  also  strictly  scrutinize  whether  it 
should  employ  individuals  who  have  been 
convicted  of  crimes  of  neglect,  violence  or  financial 
misconduct. 

'*'  Likewise,  DMEPOS  supplier  compliance 
programs  should  establish  standards  prohibiting  the 
execution  of  contracts  with  companies  that  have 
been  recently  convicted  of  a  criminal  offense 
related  to  health  care  or  that  are  listed  by  a  federal 
agency  as  debarred,  excluded,  or  otherwise 
ineligible  for  participation  in  Federal  health  care 
programs.  See  notes  133  and  134. 

'"Prospective  employees  who  have  been 
offic^lly  reinstated  into  the  Medicare  and  Medicaid 
programs  by  the  OIG  may  be  considered  for 
employment  upon  proof  of  such  reinstatement. 


F.  Auditing  and  Monitoring 

An  ongoing  evaluation  process  is 
critical  to  a  successful  compliance 
program.  The  OIG  believes  that  an 
effective  program  should  incorporate 
thorough  monitoring  of  its 
implementation  and  regular  reporting  to 
the  DMEPOS  supplier's  corporate 
officers.'"  CompliaJice  reports  created 
by  this  ongoing  monitoring,  including 
reports  of  suspected  noncompliance, 
should  be  maintained  by  the 
compliance  officer  and  shared  with  the 
DMEPOS  supplier's  corporate  officers 
and  the  compliance  committee.  The 
extent  and  frequency  of  the  audit 
function  may  vary  depending  on  factors 
such  as  the  size  of  the  DMEPOS 
suppher,  the  resources  available  to  the 
DMEPOS  suppher,  the  DMEPOS 
supplier's  prior  history  of 
noncompliance,  and  the  risk  factors  that 
are  prevalent  in  a  particular  DMEPOS 
suppher. 

Although  many  monitoring 
techniques  are  available,  one  elective 
tool  to  promote  and  ensure  compliance 
is  the  performance  of  regular,  periodic 
compliance  audits  by  internal  or 
external  auditors  who  have  expertise  in 
Federal  and  State  health  care  statutes, 
rules,  regulations,  and  Federal,  State 
and  private  payor  health  care  program 
requirements.  The  audits  should  focus 
on  the  different  DMEPOS  supplier's 
departments,  including  external 
relationships  with  third-party 
contractors,  specifically  those  with 
substantive  exposure  to  Government 
enforcement  actions.  At  a  minimum, 
these  audits  should  be  designed  to 
address  the  DMEPOS  supplier's 
compliance  with  laws  governing 
kickback  arrangements,  the  physician 
self-referral  prohibition,  pricing, 
contracts,  claim  development  and 
submission,  reimbursement,  sales  and 
marketing.  In  addition,  the  audits  and 
reviews  should  examine  the  DMEPOS 
suppher's  compliance  with  the  Federal, 
State  and  private  payor  supplier 
standards  and  the  specific  rules  and 
pohcies  that  have  been  the  focus  of 
particular  attention  on  the  part  of  the 
Medicare  DMERCs,  and  law 
enforcement,  as  evidenced  by 
educational  and  other  communications 
from  OIG  Special  Fraud  Alerts,  advisory 
opinions,  OIG  audits  and  evaluations. 


'"Even  when  a  DMEPOS  supplier  is  owned  by 
a  larger  corporate  entity,  the  regular  auditing  and 
monitoring  of  the  compliance  activities  of  an 
individual  OMEPOS  supplier  must  be  a  key  feature 
in  any  annual  review.  Appropriate  reports  on  audit 
findings  should  be  periodically  provided  and 
explained  to  a  parent  organization's  senior  staff  and 
officers. 
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and  law  enforcement's  initiatives. '**  In 
addition,  the  DMEPOS  supplier  should 
focus  on  any  areas  of  specific  concern 
identified  within  that  DMEPOS  supplier 
and  those  thatjmay  have  been  identified 
by  any  entity.  Whether  Federal,  State, 
private  or  internal. 

Monitoring  techniques  may  include 
sampling  protocols  ^at  permit  the 
compliance  officer  to  identify  and 
review  variations  from  an  established 
baseline.'"  Significant  variations  from 
the  baseline  sqould  trigger  a  reasonable 
inquiry  to  determine  the  cause  of  the 
deviation.  If  thie  inquiry  determines  that 
the  deviation  occurred  for  legitimate, 
explainable  reasons,  the  compliance 
officer  and  DMEPOS  supplier 
management  may  want  to  limit  any 
corrective  action  or  take  no  action.  If  it 
is  determined  hat  the  deviation  was 
caused  by  imp  'oper  procedures, 
misunderstanding  of  rules,  including 
fraud  and  systemic  problems,  the 
DMEPOS  suppJlier  should  take  prompt 
steps  to  correci  the  problem.'**  Any 
overpayments  discovered  as  a  result  of 
such  deviation!;  should  be  returned 
promptly  to  the  affected  payor,  with  the 
following  infonmation:  (1)  That  the 
refund  is  being  made  pursuant  to  a 
voluntary  compliance  program;  (2)  a 
description  of  the  complete  causes  and 
circumstances  Burrounding  the 
overpayment;  (a)  the  methodology  by 
which  the  overoayment  was 
determined;  (411  the  amount  of  the 
overpayment;  and  (5)  any  claim-specific 
information,  reviewed  as  part  of  the  self- 
audit,  used  to  <  etermine  the 
overpayment  (((.g.,  beneficiary  health 
insurance  clair  is  number,  claim 
number,  date  o  f  service,  and  payment 
date). 

An  effective  bompHance  program 
should  also  inc  orporate  periodic  (at 
least  aimual)  n  views  of  whether  the 
program's  com  }liance  elements  have 
been  satisfied,  j.g.,  whether  there  has 
been  appropriate  dissemination  of  the 
program's  standards,  training,  ongoing 
educational  programs,  and  disciplinary 


""See  also  sectic  n  n.A.2 
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reports  of  fraud  or  systemic 
be  made  to  the  appropriate 


actions,  among  other  elements.'*'  This 
process  will  verify  actual  conformtmce 
by  all  departments  with  the  compliance 
program  and  may  identify  the  necessity 
for  improvements  to  be  made  to  the 
compliance  program,  as  well  as  the 
DMEPOS  supplier's  operations.  Such 
reviews  could  support  a  determination 
that  appropriate  records  have  been 
created  and  maintained  to  document  the 
implementation  of  an  effective 
program.'**  However,  when  monitoring 
discloses  that  deviations  were  not 
detected  in  a  timely  manner  due  to 
program  deficiencies,  appropriate 
modifications  must  be  implemented. 
Such  evaluations,  when  developed  with 
the  support  of  management,  can  help 
ensure  compliance  with  the  DMEPOS 
supplier's  policies  and  procedures. 
As  part  of  the  review  process,  the 
compliance  officer  or  reviewers  should 
consider  techniques  such  as: 

•  Testing  billing  staff  on  their 
knowledge  of  reimbursement  coverage 
criteria  and  official  coding  guidelines 
(e.g.,  present  hypothetical  scenarios  of- 
situations  experienced  in  daily  practice 
and  assess  responses); 

•  On-site  visits  to  all  facilities  and 
locations; 

•  Ongoing  risk  analysis  and 
vulnerability  assessments  of  the 
DMEPOS  supplier's  operations; 

•  Assessment  of  existing 
relationships  with  physicians,  and  other 
potential  referral  sources; 

•  Unannounced  audits,  mock 
surveys,  and  investigations; 

•  Examination  of  DMEPOS  supplier 
complaint  logs; 

•  Checking  personnel  records  to 
determine  whether  any  individuals  who 
have  been  reprimanded  for  compliance 
issues  in  the  past  are  among  those 
currently  engaged  in  improper  conduct; 

•  Interviews  with  personnel  involved 
in  management,  operations,  sales  and 
marketing,  claim  development  and 
submission,  and  other  related  activities; 

•  Questionnaires  developed  to  solicit 
impressions  of  the  DMEPOS  supplier's 
employees; 

•  Interviews  with  physicians  or  other 
authorized  persons  who  order  services 
provided  by  the  DMEPOS  supplier; 

•  Interviews  with  independent 
contractors  who  provide  services  to  the 
DMEPOS  supplier; 


"'One  way  to  assess  the  knowledge,  awareness, 
and  perceptions  of  the  DMEPOS  supplier's 
employees  is  through  the  use  of  a  validated  survey 
instrument  (e.g..  employee  questionnaires, 
interviews,  or  focus  groups). 

'<*  Such  records  should  include,  but  not  be 
limited  to.  logs  of  hotline  calls,  logs  of  training 
attendees,  training  agenda  and  materials,  and 
summaries  of  corrective  action  and  improvements 
with  respect  to  DMEPOS  supplier  policies  as  a 
result  of  compliance  activities. 


•  Reviews  of  medical  necessity 
documentation  (e.g.,  physicians  orders, 
CMNs),  and  other  documents  that 
support  claims  for  reimbursement; 

•  Validation  of  qualifications  of 
physicians  or  other  authorized  persons 
who  order  services  provided  by  the 
DMEPOS  supplier; 

•  Evaluation  of  written  materials  and 
docimientation  outlining  the  DMEPOS 
supplier's  policies  and  procedures;  and 

•  Utilization/trend  analyses  that 
uncover  deviations,  positive  or  negative, 
for  specific  HCPCs  codes  or  types  of 
items  over  a  given  period. 

The  reviewers  should: 

•  Possess  the  qualifications  and 
experience  necessary  to  adequately 
identify  potential  issues  with  the  subject 
matter  to  be  reviewed; 

•  Be  objective  and  independent  of 
line  management;  '** 

•  Have  access  to  existing  audit  and 
health  care  resources,  relevant 
personnel,  and  all  relevant  areas  of 
operation; 

•  Present  written  evaluative  reports 
on  compliance  activities  to  the  owner(s), 
president,  CEO,  governing  body,  and 
members  of  the  compliance  committee 
on  a  regular  basis,  but  not  less  than 
annually;  and 

•  Specifically  identify  areas  where 
corrective  actions  are  needed. 

We  recommend  these  audit  reports  be 
prepared  and  submitted  to  the 
compliance  officer  and  senior 
management  to  ensure  they  are  aware  of 
the  results.  We  suggest  the  reports 
specifically  identify  areas  where 
corrective  actions  are  needed.  With 
these  reports,  DMEPOS  supplier 
management  can  take  whatever  steps  are 
necessary  to  correct  past  problems  and 
prevent  them  from  recurring.  In  certain 
cases,  subsequent  reviews  or  studies 
would  be  advisable  to  ensure  that  the 
recommended  corrective  actions  have 
been  implemented  successfully. 

The  DMEPOS  supplier  should 
docimient  its  efforts  to  comply  with 
applicable  Federal  and  State  statutes, 
rules,  and  regulations,  and  Federal, 
State  and  private  payor  health  care 
program  requirements.  For  example, 
where  a  DMEPOS  supplier,  in  its  efforts 
to  comply  with  a  particular  statute, 
regulation  or  program  requirement, 
requests  advice  from  a  Goverrunent 
agency  (including  a  Medicare  DMERC) 
charged  with  administering  a  Federal 
health  care  program,  the  DMEPOS 
supplier  should  document  and  retain  a 
record  of  the  request  and  any  written  or 


'•»The  OIG  recognizes  that  DMEPOS  suppliers 
that  are  small  in  size  and  have  limited  resources 
may  not  be  able  to  use  internal  reviewers  who  are 
not  part  of  line  management  or  hire  outside 
reviewers. 
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oral  response,  including  the  identity 
and  position  of  the  individual  providing 
the  response.  DMEPOS  suppliers  should 
take  the  same  steps  when  requesting 
advice  from  private  payors.  This  step  is 
extremely  important  if  the  DMEPOS 
supplier  intends  to  rely  on  that  response 
to  guide  it  in  future  decisions,  actions, 
or  claim  reimbursement  requests  or 
appeals.  A  log  of  oral  inquiries  between 
the  DMEPOS  supplier  and  third  parties 
will  help  the  organization  document  its 
attempts  at  compliance.  In  addition,  the 
DMEPOS  supplier  should  maintain 
records  relevant  to  the  issue  of  whether 
its  reliance  was  "reasonable"  and 
whether  it  exercised  due  diligence  in 
developing  procedures  and  practices  to 
implement  the  advice. 

G.  Responding  to  Detected  Offenses  and 
Developing  Corrective  Action  Initiatives 

1.  Violations  and  Investigations. 
Violations  of  a  DMEPOS  supplier's 
compliance  program,  failures  to  comply 
with  appUcable  Federal  or  State 
statutes,  rules,  regulations  or  Federal, 
State  or  private  payor  health  care 
program  requirements,  and  other  types 
of  misconduct  threaten  a  DMEPOS 
supplier's  status  as  a  reliable,  honest 
and  trustworthy  health  care  provider. 
Detected  but  uncorrected  misconduct 
can  seriously  endanger  the  mission, 
reputation,  and  legal  status  of  the 
DMEPOS  supplier.  Consequently,  upon 
reports  or  reasonable  indications  of 
suspected  noncompliance,  it  is 
important  that  the  compliance  officer  or 
other  management  officials  immediately 
investigate  the  conduct  in  question  to 
determine  whether  a  material  violation 
of  applicable  law,  rules  or  program 
instructions  or  the  requirements  of  the 
compliance  program  has  occurred,  and 
if  so,  take  decisive  steps  to  correct  the 
problem. "°  As  appropriate,  such  steps 
may  include  an  immediate  referral  to 
criminal  and/or  civil  law  enforcement 
authorities,  a  corrective  action  plan,'""  a 
report  to  the  Government, "^  and  the 


""Instances  of  non-compliance  must  be 
determined  on  a  case-by-case  basis.  The  existence, 
or  amount,  of  a  monetary  loss  to  a  health  care 
program  is  not  solely  determinative  of  whether  or 
not  the  conduct  should  be  investigated  and  re|X)rted 
to  governmental  authorities.  In  fact,  there  may  be 
instances  where  there  is  no  readily  identiflable 
monetary  loss  at  all,  but  corrective  action  and 
reporting  are  still  necessary  to  protect  the  integrity 
of  the  applicable  program  and  its  beneHciaries. 

'■"  Advice  from  the  DMEPOS  supplier's  in-house 
counsel  or  an  outside  law  firm  may  be  sought  to 
determine  the  extent  of  the  DMEPOS  supplier's 
liability  and  to  plan  the  appropriate  course  of 
action. 

'"The  OIG  currently  maintains  a  provider  self- 
disclosure  protocol  that  encourages  providers  to 
report  suspected  fraud.  The  concept  of  voluntary 
self-disclosure  is  premised  on  a  recognition  that  the 
Government  alone  cannot  protect  the  integrity  of 


retxim  of  any  overpayments,  if 
applicable. 

Where  potential  fraud  or  False  Claims 
Act  liability  is  not  involved,  the  OIG 
recommends  that  the  DMEPOS  supplier 
promptly  return  overpayments  to  the 
affected  payor  as  they  are  discovered. 
However,  even  if  the  overpayment 
detection  and  return  process  is  working 
and  is  being  monitored  by  the  DMEPOS 
supplier,  the  OIG  still  believes  that  the 
compliance  officer  needs  to  be  made 
aware  of  these  overpayments,  violations, 
or  deviations  that  may  reveal  trends  or 
patterns  indicative  of  a  systemic 
problem. 

Depending  upon  the  nature  of  the 
alleged  violations,  an  internal 
investigation  will  probably  include 
interviews  and  a  review  of  relevant 
documents,  such  as  submitted  claims 
and  CMNs.  Some  DMEPOS  suppliers 
should  consider  engaging  outside 
auditors  or  health  care  experts  to  assist 
in  an  investigation.  Records  of  the 
investigation  should  contain 
documentation  of  the  alleged  violation, 
a  description  of  the  investigative 
process  (including  the  objectivity  of  the 
investigators  and  methodologies 
utilized),  copies  of  interview  notes  and 
key  dociunents,  a  log  of  the  witnesses 
interviewed  and  the  documents 
reviewed,  the  results  of  the 
investigation,  e.g.,  any  disciplinary 
action  taken,  and  any  corrective  action 
implemented.  Although  any  action 
taken  as  the  result  of  an  investigation 
will  necessarily  vary  depending  upon 
the  DMEPOS  supplier  and  the  situation, 
DMEPOS  suppliers  should  strive  for 
some  consistency  by  utilizing  sound 
practices  and  disciplinary  protocols. "' 
Further,  after  a  reasonable  period,  the 
compliance  officer  should  review  the 
circumstances  that  formed  the  basis  for 
the  investigation  to  determine  whether 
similar  problems  have  been  uncovered 
or  modifications  of  the  compliance 
program  are  necessary  to  prevent  and 
detect  other  inappropriate  conduct  or 
violations. 

If  an  investigation  of  an  alleged 
violation  is  undertaken  and  the 
compliance  officer  believes  the  integrity 
of  the  investigation  may  be  at  stake 


the  Medicare  and  other  Federal  health  care 
programs.  Health  care  providers  must  be  willing  to 
police  themselves,  correct  underlying  problems, 
and  work  with  the  Government  to  resolve  these 
matters.  The  self-disclosure  protocol  can  be  located 
on  the  OIG's  web  site  at:  http://www.dhhs.gov/ 
progorg/oig. 

'"The  parameters  of  a  claim  review  subject  to  an 
internal  investigation  will  depend  on  the 
circumstances  surrounding  the  issue(s)  identified. 
By  limiting  the  scope  of  an  internal  audit  to  current 
billing,  a  DMEPOS  supplier  may  fail  to  identify 
major  problems  and  deficiencies  in  operations,  as 
well  as  be  subject  to  certain  liability. 


because  of  the  presence  of  employees 
under  investigation,  those  subjects 
should  be  removed  from  their  current 
work  activity  until  the  investigation  is 
completed  (unless  an  internal  or 
Government-led  undercover  operation 
known  to  the  DMEPOS  supplier  is  in 
effect).  In  addition,  the  compliance 
officer  should  take  appropriate  steps  to 
secure  or  prevent  the  destruction  of 
documents  or  other  evidence  relevant  to 
the  investigation.  If  the  DMEPOS 
supplier  determines  disciplinary  action 
is  warranted,  it  should  be  prompt  and 
imposed  in  accordance  with  the 
DMEPOS  suppher's  written  standards  of 
disciplinary  action. 

2.  Reporting.  If  the  compliance  officer, 
compliance  committee  or  other 
management  official  discovers  credible 
evidence  of  misconduct  from  any  source 
and,  after  a  reasonable  inquiry,  has 
reason  to  believe  that  the  misconduct 
may  violate  criminal,  civil,  or  ' 
administrative  law,  then  the  DMEPOS 
supplier  should  promptly  report  the 
existence  of  misconduct  to  the 
appropriate  Federal  and  State 
authorities  ''''•  within  a  reasonable 
period,  but  not  more  than  sixty  (60) 
days  '^'  after  determining  that  there  is 
credible  evidence  of  a  violation.'^* 
Prompt  reporting  v«ll  demonstrate  the 
DMEPOS  supplier's  good  faith  and 
willingness  to  work  with  governmental 
authorities  to  correct  and  remedy  the 
problem.  In  addition,  reporting  such 
conduct  will  be  considered  a  mitigating 


''''Appropriate  Federal  and  State  authorities 
include  the  OfTice  of  Inspector  General,  Depiartment 
of  Health  and  Human  Services:  the  Criminal  and 
Civil  Divisions  of  the  Department  of  Justice:  the 
U.S.  Attorney  in  the  relevant  district(s):  and  the 
other  investigative  arms  for  the  agencies 
administering  the  affected  Federal  or  State  health 
care  programs,  such  as:  the  State  Medicaid  Fraud 
Control  Unit:  the  Defense  Criminal  Investigative 
Service;  the  Department  of  Veterans  Affairs:  the 
Office  of  Inspector  General,  U.S.  Department  of 
Labor  (which  has  primary  criminal  jurisdiction  over 
FECA,  Black  Lung  and  Longshore  programs);  and 
the  Offlce  of  Inspector  General,  U.S.  Office  of 
Personnel  Management  (which  has  primary 
jurisdiction  over  the  Federal  Employee  Health 
Benefits  Program). 

"'In  contrast,  to  qualify  for  the  "not  less  than 
double  damages"  provision  of  the  False  Claims  Act. 
the  report  must  be  provided  to  the  Government 
within  thirty  (30)  days  after  the  date  when  the 
DMEPOS  supplier  first  obtained  the  information. 
See  31  U.S.C.  3729(a). 

"''The  OIG  believes  that  some  violations  may  be 
so  serious  that  they  warrant  immediate  notification 
to  governmental  authorities,  prior  to,  or 
simultaneous  with,  commencing  an  internal 
investigation,  e.g.,  if  the  conduct:  (1)  is  a  clear 
violation  of  criminal  law;  (2)  has  a  significant 
adverse  effect  on  the  quality  of  care  provided  to 
program  beneficiaries  (in  addition  to  any  other  legal 
obligations  regarding  quality  of  care);  or  (3) 
indicates  evidence  of  a  systemic  failure  to  comply 
with  applicable  laws,  rules  or  program  instructions 
or  an  existing  corporate  mtegrity  agreement, 
regardless  of  the  financial  impact  on  Federal  health 
care  programs. 
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factor  by  the  Olp  in  determining 
administrative  Sanctions  (e.g.,  penalties, 
assessments  and  exclusion),  if  the 
reporting  provider  becomes  the  target  of 
an  OIG  investigation.'^ 

When  reporting  misconduct  to  the 
Government,  a  pMEPOS  supplier 
should  provide  iall  evidence  relevant  to 
the  alleged  violation  of  appUcable 
Federal  or  Stata  law(s)  and  potential 
cost  impact.  The  comphance  officer,  if 
applicable,  witli  advice  of  counsel,  and 
with  guidance  ^om  the  governmental 
authorities,  could  be  requested  to 
continue  to  investigate  the  reported 
violation.  Oncelthe  investigation  is 
completed,  the  compliance  officer 
should  be  requited  to  notify  the 
appropriate  go\temmental  authority  of 
the  outcome  of  me  investigation, 
including  a  description  of  the  impact  of 
the  alleged  violation  on  the  operation  of 
the  applicable  health  care  programs  or 
their  beneficiaries.  If  the  investigation 
ultimately  reveils  that  criminal,  civil,  or 
administrative  Violations  have  occurred, 
the  appropriate  Federal  and  State 
authorities  '"'*  should  be  notified 
immediately. 

3.  Corrective  Actions.  As  previously 
stated,  the  DMHPOS  supplier  should 
take  appropriate  corrective  action, 
including  prombt  identification  of  any 
overpayment  ta  the  affected  payor  and 
the  imposition  of  proper  disciplinary 
action.  If  potential  haud  or  violations  of 
the  False  Claimk  Act  are  involved,  any 
repayment  of  t^e  overpayment  should 
be  made  as  part  of  the  discussion  with 
the  Government  following  a  report  of 
the  matter  to  la'  v  enforcement 
authorities.  Otherwise,  the  overpayment 
should  be  prom  ptly  refunded  to  the 
affected  payor.  The  refund  should  also 
include  the  inf(  irmation  as  outlined  in 
section  II. F.  Failure  to  disclose 
overpayments  within  a  reasonable 
period  of  time  could  be  interpreted  as 
an  intentional  6  ttempt  to  conceal  the 
overpayment  fram  the  Government, 
thereby  establia  hing  an  independent 
basis  for  a  crim  nal  violation  with 
respect  to  the  C  MEPOS  supplier,  as  well 
as  any  individi  als  who  may  have  been 
involved.  For  tliis  reason.  DMEPOS 


emphasize  that 
from  Medicare 


///.  Conclusion 

Through  this  document,  the  OIG  has 
attempted  to  provide  a  foundation  to  the 
process  necessary  to  develop  an 
effective  and  cost-efficient  DMEPOS 
supplier  compliance  program.  As 
previously  stated,  however,  each 
program  must  be  tailored  to  fit  the  needs 
and  resources  of  an  individual  DMEPOS 
supplier,  depending  upon  its  size; 
number  of  locations;  type  of  equipment 
provided;  or  corporate  structure.  The 
Federal  and  State  health  care  statutes, 
rules,  and  regulations  and  Federal,  State 
and  private  payor  health  care  program 
requirements,  should  be  integrated  into 
every  DMEPOS  suppher's  compliance 
program. 

Ine  OIG  recognizes  that  the  health 
care  industry  in  this  country,  which 
reaches  millions  of  beneficiaries  and 
expends  about  a  trillion  dollars 
annually,  is  constantly  evolving.  In 
particular,  legislation  has  been  passed 
that  creates  additional  Medicare 
program  participation  requirements, 
such  as  requiring  DMEPOS  suppUers  to 
purchase  surety  bonds  and  expanding 
the  Medicare  supplier  standards.  '^  As 
stated  throughout  this  guidance, 
compliance  is  a  dynamic  process  that 
helps  to  ensiu«  DMEPOS  suppliers  and 
other  health  care  providers  are  better 
able  to  fulfill  their  commitment  to 
ethical  behavior,  as  well  as  meet  the 
changes  and  challenges  being  imposed 
upon  them  by  Congress  and  private 
insurers.  Ultimately,  it  is  OIG's  hope 
that  a  voluntarily  created  compliance 
program  will  enable  DMEPOS  suppliers 
to  meet  their  goals,  improve  the  quality 
of  service  to  patients,  and  substantially 
reduce  fraud,  waste,  and  abuse,  as  well 
as  the  cost  of  health  care,  to  Federal, 
State  and  private  health  insiu^rs. 

Dated:  January  22. 1999. 
Michael  Mangano, 
Principal  Deputy  Inspector  General. 
[PR  Doc.  99-2055  Filed  1-27-99;  8:45  am] 

BILUNQ  CODE:  41S0-04-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


supplier  compl  ance  programs  should         ^g^j^^g,  i^^^i^^  ^1  Health 

overpayments  obtamed 

or  other  Federal  health 
care  programs  i  hould  be  promptly 
disclosed  and  rBtumed  to  the  payor  that 
made  the  erron  }ous  payment. 


p  jblished  criteria  setting  forth 

OIG  takes  into  consideration 
h^her  it  is  appropriate  to  exclude 
from  program  participation 
1320a-7(b)(7)  for  violations  of 


'"The  OIG  has 
those  factors  that 
in  determining  wl 
a  health  care  provi 
pursuant  to  42  U.S. 
various  fraud  and  a  }use  laws.  See  62  FR  67392 
(December  24, 199:|) 

'™  See  note  174. 


National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 


•^See  63  FR  2926  (January  20.  1998). 


provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subcommittee 
F — Manpower  &  Training. 

Date:  March  7-10. 1999. 

Time:  6:30  p.m.  to  2:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Central.  1501  Rhode 
Island  Avenue,  NW,  Washington,  DC  20005. 

Contact  Person:  Mary  Bell.  Scientific 
Review  Administrator.  Division  of 
Extramural  Activities.  National  Cancer 
Institute.  National  Institutes  of  Health,  PHS. 
DHHS.  6130  Executive  Boulevard.  Rockville, 
MD  20892,  (301)  49&-7978. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research:  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower.  93.399. 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 

Dated:  January  22. 1999. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  99-1962  Filed  1-27-99;  8:45  am] 
BILUNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Oncogene 
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Deregulation  Tumor  Suppressor  Gene  Loss  of 
Function  in  CLL. 

Date:  March  3, 1999. 

Time;  11:00  a.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6130  Executive  Boulevard, 
Rockville,  MD  20852. 

Contact  Person:  Kevin  Ryder,  Scientific 
Review  Administrator,  Grants  Review 
Branch,  National  Cancer  Institute,  EPN  Room 
635,  6130  Executive  Blvd.  MSC  7408, 
Bethesda,  MD  20892-7408,  301-402-2785. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  January  22, 1999. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 
IFR  Doc.  99-1963  Filed  1-27-99;  8:45  am] 

BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  wrill  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel, 
Therapeutic  Modulation  of  Angiogenesis  in 
Disease. 

Date:  February  17^19, 1999. 

Time:  4:00  pm  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Lalita  D.  Palekar,  Scientific 
Review  Administrator,  Special  Review, 
Referral  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6130 
Executive  Boulevard/EPN-e22B,  Rockville. 
MD  20892-7405,  301/496-7575. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  January  22, 1999. 
LaVerne  Y.  Stringfield. 

Committee  Management  Officer.  NIH. 
(FR  Doc.  99-1964  Filed  1-27-99;  8:45  am] 

BILUNO  CODE  414<M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  meeting  of  the 
National  Cancer  Advisory  Board. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Date:  February  8-10, 1999. 

Name  of  Committee:  National  Cancer 
Advisory  Board,  Subcommittee  on  Cancer 
Centers. 

Open:  February  8, 1999,  7:00  pm  to  8:30 
pm. 

Agenda:  To  discuss  NCI  Cancer  Centers 
policies. 

Place:  The  Hyatt  Regency  Hotel.  100 
Bethesda  Metro  Center,  Susquehana  Severn 
Room,  Bethesda,  MD  20892. 

Contact  Person:  Brian  Kimes,  Executive 
Secretary,  Office  of  Centers,  Training,  and 
Resources,  National  Cancer  Institute, 
National  Institutes  of  Health,  Executive  Plaza 


North— Suite  502,  6130  Executive  Boulevard, 
Rockville,  MD  20892,  (301)  496-8537. 

Name  of  Committee:  National  Cancer 
Advisory  Board.  Subcommittee  on  Planning 
and  Budget. 

Open:  February  9,  1999,  12:10  pm  to  1:30 
pm. 

Agenda:  To  discuss  the  current  and  future 
initiatives  of  the  NCI  Bypass  Budget. 

Place:  Building  31 ,  C  Wing,  6  Floor, 
Conference  Room  10,  National  Institutes  of 
Health,  3100  Center  Drive,  Bethesda.  MD 
20892. 

Contact  Person:  Ms.  Cherie  Nichols, 
Executive  Secretary,  Office  of  Science  Policy, 
National  Cancer  Institute,  National  Institutes 
of  Health,  Building  31,  Room  11A03,  3100 
Center  Drive,  Bethesda,  MD  20892,  (301)  496 
-5515. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Open:  February  9,  1999,  9:00  am  to  4:00 
pm. 

Agenda:  Introductions  and  Welcome  to 
New  Members;  Reports  from  NQ  Director. 
President's  Cancer  Panel,  American 
Association  for  Cancer  Research,  AllO  and 
FOIA;  Annual  Delegation  of  Authority; 
Update  on  Geographic  Patterns  of  Cancer 
Mortality  in  the  U.S.;  Legislative  Update,  and 
Cancer  Surveillance  Series  Surveillance 
Implementation  Group  Report. 

Place:  Building  31 .  C  Wing,  6  Floor, 
Conference  Room  10,  National  Institutes  of 
Health,  3100  Center  Drive,  Bethesda,  MD 
20892. 

Closed:  February  9,  1999,  4:15  pm  to 
Adjournment. 

Agenda:  To  review  and  discuss  grant 
applications. 

Place:  Building  31,  C  Wing,  6  Floor, 
Conference  Room  10,  National  Institutes  of 
Health,  3100  Center  Drive,  Bethesda,  MD 
20892. 

Open:  February  10,  1999,  9:00  am  to  12:05 
pm. 

Agenda:  Annual  Report  on  Gender  and 
Minority  Accrual  to  Clinical  Trials;  Update 
on  Programs  for  Underserved  Populations; 
Office  of  Cancer  Complimentary  and 
Alternative  Medicine;  Subcommittee  Reports, 
New  Business;  and  Future  Agenda  Items. 

Place:  Building  31,  C  Wing,  6  Floor, 
Conference  Room  10,  National  Institutes  of 
Health,  3100  Center  Drive,  Bethesda,  MD 
20892. 

Contact  Person:  Marvin  R.  Kalt,  Executive 
Secretary,  Division  of  Extramural  Activities, 
National  Cancer  Institute,  National  Institutes 
of  Health,  Executive  Plaza  North,  Suite  600, 
6130  Executive  Boulevard,  Rockville,  MD 
20892,  (301)  496-5147. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower:  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 
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Dated:  January  ','.2.  1999. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 


I FR  Doc.  99-1965 


BiLUNQ  COOC  414IM  l-M 


Filed  1-27-99;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meetings 

Pursuant  to  saction  10(d)  of  the 
Federal  Advisoiy  Committee  Act,  as 
amended  (5  U.SC.  Appendix  2),  notice 
is  hereby  given  )f  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accorc  ance  with  the 
provisions  set  fcrth  in  sections 
552b(c)(4)  and  5  52b{c)(6),  Title  5  U.S.C. 
as  amended.  Th  3  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial* 
property  such  ai ;  patentable  material, 
and  personal  in  brmation  concerning 
individuals  associated  with  the  grant 
applications,  thi(  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  February  12-23. 1999. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  rev  ew  and  evaluate  grant 
applications. 

Place:  Holidasy  Inn  Georgetown,  2101 
Wisconsin  Ave.,  \ Washington,  DC  20007. 

Contact  Person:  Alan  L.  Willard,  Scientific 
Review  Administiator,  Scientific  Review 
Branch,  Division  of  Extramural  Activities, 
NINDS,  National  Institutes  of  Health,  PHS, 
DHHS,  Federal  Bi  ilding.  Room  9ClO,  7550 
Wisconsin  Avenu;,  Bethesda,  MD  20892, 
301-496-9223. 

Name  of  Comwifttee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel.   | 

Date:  Februrary  26,  1999. 

Time:  9  a.m.  to  10  a.m. 

Agenda:  To  revj  ew  and  evaluate  grant 
applications. 

Place:  Hotel  Washington,  15th  St.  ft 
Pennsylvania  Ave.,  NW.,  Washington,  1X3 
20005. 

Contact  Person:  Alan  Willard,  Scientific 
Review  Administrator,  Scientific  Review 
Branch.  Division  tf  Extramural  Activities. 
NINDS.  National  Institutes  of  Health,  PHS, 
DHHS,  Federal  Building,  Room  9Cl0,  7550 
Wisconsin  Avenu^,  Bethesda,  MD  20892, 
301-496-9223. 

(Catalogue  of  Fedlral  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders,  93.854, 
Biological  Basis  FQesearch  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 


Dated:  January  21, 1999. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  99-1921  Filed  1-27-99;  8:45  am) 

BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Strolie;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Sf>ecial 
Emphasis  Panel. 

Date:  February  17,  1999. 

Time:  1:00  p.m.  to  3:00  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  7550  Wisconsin  Avenue,  room 
9C10,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Phillip  F.  Wiethom, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Activities,  Ninds,  National  Institutes  of 
Health,  PHS.  DHHS.  Federal  Building,  Room 
9C10,  7550  Wisconsin  Avenue,  Bethesda,  MD 
20892,  301-496-9223. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  January  21,  1999. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  9^1922  Filed  1-27-99;  8:45  am] 

HLUNQ  COOK  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  S[)ecial 
Emphasis  Panel  ICIDR. 

Date:  March  3-5,  1999. 

Time-  9:00  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  Georgetown  Holiday  Inn,  2101 
Wisconsin  Ave,  N.W.,  Washington,  DC 
20007. 

Contact  Person:  Gary  S.  Madonna, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Solar  Building,  Room 
4C21,  6003  Executive  Boulevard  MSC  7610, 
Bethesda,  MD  20892-7610,  301-496-3528. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  January  22.  1999. 
LaVeme  Y.  StringfMid, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-1960  Filed  1-27-99;  8:45  am] 
BtLUNO  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  ANergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

>Puirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the  provision 
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set  forth  in  sections  552b(c)(4)  and 
552b(c)(6).  Title  5  U.S.C.  as  amended. 
The  grant  appHcations  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel  International  Collaborations 
in  Infectious  Disease  Research. 

Date:  Febraury  22-24. 1999. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenca:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Arlington,  1325  Wilson  Blvd., 
Arlington.  VA  22209. 

Contact  Person:  M.  Sayeed  Quraishi, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NLAID,  NIH,  Solar  Building.  Room 
4C22,  6003  Executive  Bouleard  MSC  7610, 
Bethesda.  MD  20892-7610.  Bethesda,  MD 
20892-7610.  301-496-7465. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  January  22, 1999. 
LaVerae  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
jFR  Doc.  99-1961  Filed  1-27-99;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
conHdential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDK-1  GRB-D 
(M2). 


£>ate.- January  26, 1999. 

Time:  10:00  am  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Bldg.,  45  Center  Drive,  Room  6AS- 
37,  Bethesda,  MD  20892  (Telephone 
Conference  Call). 

Contact  Person:  Ann  A.  Hagan,  Chief, 
Review  Branch,  National  Institute  of 
Diabetes,  Digestive  and  Kidney  Diseases, 
National  Institutes  of  Health,  PHS,  DHHS. 
Rm.  6AS-37,  Bldg.,  45,  Bethesda,  MD  20892, 
(301)  594-8886. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  January  22,  1999. 
LaVerne  Y.  Stringfield. 

Committee  Management  Officer,  NIH. 
|FR  Doc.  99-1966  Filed  1-27-99;  8:45  ami 

BILLINQ  CODE  4140-Ot-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dofe:  January  27,  1999. 

Time:  10.00  a.m.  to  11:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  William  C.  Branche, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4182, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1148. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  CeW  Development  and 
Function  Initial  Review  Croup.  Cellular 
Biology  and  Physiology  Subcommittee  1. 

Dote:  February  1-2, 1999. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn.  Chevy 
Chase.  MD  20815. 

Contact  Person:  James  Deatherage, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5140. 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1023. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Oncological  Sciences 
Initial  Review  Croup,  Chemical  Pathology 
Study  Section. 

Z>ofe;  February  3-5,  1999. 

Time:  8:00  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  2055  Harbor 
Boulevard,  Ventura,  CA  93001. 

Contact  Person:  Syed  Quadri,  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Room  4132,  Bethesda,  MD 
20892,(301)435-1211. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Musculoskeletal  and 
Dental  Initial  Review  Group,  General 
Medicine  B  Study  Section. 

Date:  February  4-5.  1999. 

Time:  8:00  a.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin  Ave., 
Chevy  Chase,  MD  20815. 

Contact  Person:  Shirley  Hilden.  PHD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4218, 
MSC  7814,  Bethesda,  MD  20892,  (301)  435- 
1198. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  CeW  Development  and 
Function  Initial  Review  Group,  Molecular 
Cytology  Study  Section. 

Date:  February  4-5,  1999. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Ramesh  K.  Nayak,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5146, 
MSC  7840,  Bethesda,  MO  20892,  (301)  435- 
1026. 
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This  notice  is  I  leing  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  impo  ted  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Programs  Nos.  92 .306.  Comparative 
Medicine,  93.3(X  :  93.333,  Clinical  Research, 
93.333,  93.337,  9  3.393-93.396,  93.837- 
93.844.  93.846-93.878,  93.892,  93.893. 
National  Institutiis  of  Health,  HHS) 

Dated:  January  21.  1999. 
La  Verne  Y.  Stringfield, 
Committee  Marx^eement  Officer.  NIH. 
(FR  Doc.  99-192i  Filed  1-27-99;  8:45  am) 
BILUNQ  COOE  414ft^1-«l 


4140^1 


DEPARTMENT  OF  INTERIOR 

Geological  Sutvey 

Notice  of  proposed  Cooperative 
Research  and  Development  Agreement 
(CRADA)  Negotiations 

SUMMARY:  The  United  States  Geological 
Survey  (USGS)[is  contemplating 
entering  into  a  CRADA  with  the 
American  Petroleum  Institute  (API)  to 
develop  a  computer  model  to  quantify 
impacts  on  groi  md  water  from  surface  or 
near-surface  sp  Us  of  gasoline 
containing  met  lyl  tert-butyl  ether. 
Information  on  the  proposed  CRADA  is 
available  to  the  public  upon  request  at 
the  following  location:  U.S.  Geological 
Survey,  810  Be  \i  Tavern  Rd.,  Suite  206, 
West  Trenton,  l>Jew  Jersey  08628. 
INQUIRIES:  For  farther  information, 
contact  Matthe  V  A.  Lahvis,  U.S. 
Geological  Suney,  Waster  Resources 
Division  at  the  address  given  above; 
telephone  (609   771-3978,  email: 
mlahvis@usgs.{  ov. 
SUPPLEMENTARV  INFORMATION:  This 
notice  is  to  meat  the  USGS  requirement 
stipulated  in  th  e  Survey  Manual. 
Robert  M.  Hiracli , 
Chief  Hydrologisi . 

|FR  Doc.  99-203:  Filed  1-27-99;  8:45  am] 
BILUNO  COOE  4310-  fT-M 


DEPARTMENT  OF  THE  INTERIOR 
Geological  Sui  vey 

Technology  Transfer  Act  of  1986 

AGENCY:  U.S.  Gfeological  Survey. 

Interior. 

ACTION:  Notice  pf  proposed  Cooperative 

Research  and  development  Agreement 

(CRADA)  negoljiations. 


summary:  The 
Survey  (USGS) 
a  Cooperative 
Development 
Pictometry  Inte^ational 


Jnited  States  Geological 
is  planning  to  enter  into 

F  esearch  and 

i^greement  (CRADA}  with 
LLC. 


(Pictometry)  for  the  purpose  of 
developing  a  product  that  combines 
oblique  'Pictometric'  images  and  USGS 
Digital  Orthophoto  Quadrangle  (DOCy 
images  into  a  single  Pictometric  mosaic 
to  create  a  "virtual,  computer-based 
Electronic  Field  Study."  The  combined 
imagery  product  will  enable  a  wide 
range  of  customers,  such  as  students, 
corporations,  and  government  agencies, 
to  answer  questions  about  a  specific 
geographic  area  that  would  not  have 
been  possible  previously  without 
physically  visiting  the  site.  Any  other 
organization  interested  in  pursuing  the 
possibility  of  a  CRADA  for  similar  kinds 
of  activities  should  contact  the  USGS. 
ADDRESSES:  Inquiries  may  be  addressed 
to  the  Acting  Chief  of  Research,  U.S. 
Geological  Survey,  National  Mapping 
Division,  500  National  Center,  12201 
Sunrise  Valley  Drive,  Reston,  Virginia 
20192;  Telephone  (703)  648-4643, 
facsimile  (703)  648-4706;  Internet 
"ebrunson@usgs.gov". 
FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  B.  Brunson,  address  above. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 

Dated:  January  13, 1999. 
Richtird  E.  Witmer, 

Chief,  National  Mapping  Division. 

|FR  Doc.  99-2030  Filed  1-27-99;  8:45  am) 

BILUNG  CODE  4310-Y7-M 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Application  Notice  Describing  the 
Areas  of  Interest  and  Establishing  the 
Closing  Date  for  Receipt  of 
Applications  Under  the  National 
Earthquake  Hazards  Reduction 
Program  (NEHRP)  for  Fiscal  Year  (FY) 
2000 

AGENCY:  Department  of  the  Interior,  U.S. 
Geological  Survey. 
ACTION:  Notice. 

SUMMARY:  Applications  are  invited  for 
research  projects  under  the  NEHRP. 

The  purpose  of  this  Program  is  to 
support  the  USGS  Earthquake  Hazards 
Program  by  providing  products  for 
earthquake  loss  reduction  to  the  public 
and  private  sectors  and  by  carrying  out 
research  on  earthquake  occurrence  and 
effects. 

Applications  may  be  submitted  by 
educational  institutions,  private  firms, 
private  foundations,  individuals,  and 
agencies  of  state  and  local  governments. 
ADDRESSES:  The  program  aimoimcement 
is  expected  to  be  available  on  or  about 


February  8, 1999.  You  may  obtain  a 
copy  of  Armouncement  No. 
OOHQPAOOOl  from  the  USGS  Contracts 
and  Grants  Information  Site  at  http:// 
www.usgs.gov/contracts/nehrp/  or  by 
writing  Brian  Heath,  U.S.  Geological 
Survey,  Office  of  Acquisition  and 
Federal  Assistance — Mail  Stop  205A, 
12201  Sunrise  Valley  Drive,  Reston, 
Virginia  20192,  or  by  fax  (703-648- 
7901). 

DATES:  The  closing  date  for  receipt  of 
applications  will  be  on  or  about  June  1 , 
1999.  The  actual  closing  date  will  be 
specified  in  Announcement  No. 
OOHQPAOOOl. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Unger,  Earthquake  Hazards  Reduction 
Program — U.S.  Geological  Survey,  Mail 
Stop  905, 12201  Sunrise  Valley  Drive, 
Reston,  Virginia  20192.  Telephone: 
(703)  648-6722. 

SUPPLEMENTARY  INFORMATION:  Authority 
for  this  program  is  contained  in  the 
Earthquake  Hazards  Reduction  Act  of 
1977,  Pubhc  Law  95-124  (42  U.S.C. 
7701,  et.  seq.).  The  Office  of 
Management  and  Budget  Catalog  of 
Federal  Domestic  Assistance  number  is 
15.807. 

Dated:  January  20, 1999. 
P.  Patrick  Leahy, 
Chief.  Geologic  Division. 
[FR  Doc.  99-1996  Filed  1-27-99;  8:45  am) 
BILUNO  COOE  4310-r7-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Afi'airs, 
Interior. 

ACTION:  Notice  of  amendment  to 
approved  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 
Pub.  L.  100-497,  25  U.S.C.  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Third 
A.mendment  to  the  Tribal-State  Compact 
for  Class  III  Gaming  between  The 
Confederated  Tribes  of  the  Chehalis 
Reservation  and  the  State  of 
Washington,  which  was  executed  on 
November  23, 1998. 

DATES:  This  action  is  effective  January 
28,  1999. 
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FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  D.C.  20240, 
(202)  219-4066. 

Dated:  January  14, 1999. 
Kevin  Gover, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  99-1926  Filed  1-27-99;  8:45  am] 

BILUNG  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  amendment  to 

approved  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 
Pub.  L.  100-497,  25  U.S.C.  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Third 
Amendment  to  the  Tribal-State  Compact 
for  Class  III  Gaming  between  the 
Jamestown  S'Klallam  Tribe  and  the 
State  of  Washington,  which  was 
executed  on  November  25, 1998. 
DATES:  This  action  is  effective  January 
28,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202) 219-4066. 

Dated:  January  14, 1999. 
Kevin  Gover, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  99-1935  Filed  1-27-99;  8:45  am) 
BiLUNO  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  amendment  to 

approved  Tribal-State  Compact. 

summary:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 
Pub.  L.  100-497,  25  U.S.C.  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 


Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Second 
Amendment  to  the  Tribal-State  Compact 
for  Class  III  Gaming  between  the 
Muckleshoot  Indian  Tribe  and  the  State 
of  Washington,  which  was  executed  on 
November  25,  1998. 

DATES:  This  action  is  effective  January 
28,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202) 219-4066. 

Dated:  January  14, 1999. 
Kevin  Gover, 

Assistant  Secretary — Indian  Affairs. 
|FR  Doc.  99-1929  Filed  1-27-99;  8:45  am] 
BILUNG  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  amendment  to 
approved  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 
Pub.  L.  100-497,  25  U.S.C.  2710.  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Third 
Amendment  to  the  Tribal-State  Compact 
for  Class  III  Gaming  between  the 
Nooksack  Indian  Tribe  and  the  State  of 
Washington,  which  was  executed  on 
December  2,  1998. 

DATES:  This  action  is  effective  January 
28, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202) 219-4066. 

Dated:  January  14, 1999. 
Kevin  Gover, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  99-1927  Filed  1-27-99;  8:45  am] 
BILUNG  CODE  431fr-02-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  amendment  to 

approved  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 
Pub.  L.  100-^97,  25  U.S.C.  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Amendment 
to  the  Tribal-State  Compact  for  Class  III 
Gaming  between  the  Port  Gamble 
S'Klallam  Tribe  and  the  State  of 
Washington,  which  was  executed  on 
November  30,  1998. 
DATES:  This  action  is  effective  January 
28,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202) 219-4066. 

Dated:  January  14, 1999. 
Kevin  Gover, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  99-1933  Filed  1-27-99;  8:45  am] 
BILUNG  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Notice  of  Amendment  to 

Approved  Tribal-State  Compact. 

summary:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 
Public  Law  100-497,  25  U.S.C.  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Amendment 
to  the  Tribal-State  Compact  for  Class  III 
Gaming  between  the  Puyallup  Tribe  of 
Indians  and  the  State  of  Washington, 
which  was  executed  on  November  25, 
1998. 

DATES:  This  aciior.  is  effective  January 
28,  1999. 
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FOR  FURTHER  IfTORMATION  CONTACT: 
George  T.  Skibjne,  Director,  Indian 
Gaming  Manadement  Staff,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202)  219-406( . 

Dated:  January  14. 1999. 
Kevin  Cover, 

Assistant  Secrete  ry — Indian  Affairs. 
IFR  Doc.  99-1 92f  Filed  1-27-99;  8:45  am] 

BILLING  CODE  431(M)2-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

agency:  Bureaii  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  amendment  to 

approved  Tribj  1-State  Compact. 


Secretary — Inc 
of  the  Interior,  | 
authority,  has  i 
to  the  Tribal-Si 


summary:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 
Pub.  L.  lOO-^gb,  25  U.S.C.  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Ccnipacts  for  the  purpose  of 
engaging  in  Class  III  (casino)  gambling 
on  Indian  reseijvations.  The  Assistant 
|an  Affairs,  Department 

rough  his  delegated 
Approved  the  Amendment 
ite  Compact  for  Class  III 
Gaming  between  the  Squaxin  Island 
Tribe  and  the  State  of  Washington, 
which  was  executed  on  November  25, 
1998. 

DATES:  This  action  is  effective  January 
28,  1999.  I 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202)  219-406e . 

Dated:  January  8, 1999. 
Kevin  Cover, 

Assistant  Secrete  ry — Indian  Affairs. 
[FR  Doc.  99-193^  Filed  1-27-99;  8:45  am] 
BILUNO  COOE  431(H02-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gamingj 

Indian  Affairs, 


all  of  Indi 


AGENCY:  Bureai 

Interior. 

ACTION:  Notice  lof  amendment  to 

approved  Tritw  1-State  Compact. 


SUMMARY:  Pursuant 
Indian  Gaming  Regul 
Pub.  L.  100-497 
Secretary  of  th(  i 
the  Federal  Rejpsti 


to  section  11  of  the 
atory  Act  of  1988, 
25  U.S.C.  2710,  the 
Interior  shall  publish,  in 
er,  notice  of  approved 


Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  First 
Amendment  to  the  Tribal-State  Compact 
for  Class  III  Gaming  between  the 
Suquamish  Tribe  and  the  State  of 
Washington,  which  was  executed  on 
November  30,  1998. 

DATES:  This  action  is  effective  January 
28, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202) 219-4066. 

Dated:  January  14. 1999. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 

(FR  Doc.  99-1930  Filed  1-27-99;  8:45  am] 

BILLING  COOE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indiem  Affairs, 
Interior. 

ACTION:  Notice  of  amendment  to 
approved  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 
Pub.  L.  100-497,  25  U.S.C.  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Third 
Amendinent  to  the  Tribal-State  Compact 
for  Class  III  Gaming  between  the 
Swinomish  Indian  Tribal  Commimity 
and  the  State  of  Washington,  which  was 
executed  on  November  25, 1998. 

DATES:  This  action  is  effective  January 
28,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202) 219-4066. 

Dated:  January  14, 1999. 
Kevin  Cover, 

Assistant  Secretary— Indian  Affairs. 

(FR  Doc.  99-1925  Filed  1-27-99;  8:45  am) 

BILUNO  COOE  431(M>2-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  amendment  to 

approved  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 
Pub.  L.  100-497,  25  U.S.C.  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Fourth 
Amendinent  to  the  Tribal-State  Compact 
for  Class  III  Gaming  between  the  Tulalip 
Tribes  of  Washington  and  the  State  of 
Washington,  which  was  executed  on 
November  25,  1998. 
DATES:  This  action  is  effective  January 
28,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202) 219-4066. 

Dated:  January  14, 1999. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  99-1928  Filed  1-27-99;  8:45  am) 
BILUNG  COOE  4310-02-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  amendment  to 

approved  Tribal-State  Cpmpact. 

SUMMARY:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 
Pub.  L.  100-497,  25  U.S.C.  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Third 
Amendinent  to  the  Tribal-State  Compact 
for  Class  III  Gaming  between  the  Upper 
Skagit  Tribe  and  the  State  of 
Washington,  which  was  executed  on 
November  25,  1998. 
DATES:  This  action  is  effective  January 
28, 1999. 
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FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202)  219-4066. 

Dated:  January  14, 1999. 
Kevin  Cover, 

Assistant  Secretary— Indian  Affairs. 

IFR  Doc.  99-1931  Filed  1-27-99;  8:45  am] 

BILUNQ  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  amendment  to 
approved  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 
Pub.  L.  100-497,  25  U.S.C.  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Amendment 
to  the  Tribal-State  Compact  for  Class  III 
Gaming  between  the  Yakama  Indian 
Nation  and  the  State  of  Washington, 
which  was  executed  on  November  30, 
1998. 

DATES:  This  action  is  effective  January 
28,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202)  219-4066. 

E)ated:  January  14, 1999. 
Kevin  Cover, 

Assistant  Secretary— Indian  Affairs. 

[PR  Doc.  99-1934  Filed  1-27-99;  8:45  am] 

BILUNG  COOE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-020-1 220-00] 

Closure  of  Public  Lands  to  Camping 
and  Off-Road  Vehicle  Use; 
Modlflcation  of  Maximum  Camping 
Stay  Limit;  and  Exemption  From 
Visitor  Use  Fees  for  Native  Americans; 
Phoenix  Field  Office,  Arizona 

AGENCY:  Biueau  of  Land  Management, 
Interior. 


ACTION:  Notice  of  closure,  modification 
of  maximum  camping  stay  limit,  and  fee 
exemption  for  Native  Americans. 

SUMMARY:  This  notice  is  to  inform  the 
public  that  the  Bureau  of  Land 
Management  (BLM)  intends  to  close 
certain  public  lands  in  the  Painted  Rock 
Mountains  in  Maricopa  County  to 
camping  and  off-road  vehicle  use  except 
designated/signed  open  roads.  The 
closure  will  be  year-round  and  will 
remain  in  effect  until  rescinded  or 
modified  by  the  Phoenix  Field  Office 
Manager.  The  public  lands  affected  by 
this  closure  are  specifically  identified  as 
follows: 
All  BLM  administered  lands  in, 

T.  4  S.,  R.  7  W., 

Sections  30,  31,  32. 
T.4S..R.8W.. 

Sections  13,  14,  24.  25. 
T.  5  S.,  R.  7  W.. 

Sections  5,  6,  7,  8, 17,  20. 
T.  5  S..  R.  8  W.. 

Sections  1,  2.  3, 10. 11, 12. 

The  designated  area  will  be  posted 
wdth  signs.  This  closure  will  go  into 
effect  upon  completion  of  signing, 
approximately  April  15,  1999. 

The  foUowring  persons,  operating 
within  the  scope  of  their  official  duties, 
are  exempt  from  the  provisions  of  this 
closure:  Employees  of  the  BLM,  Arizona 
Game  and  Fish  Department,  and  local 
and  federal  law  enforcement  and  fire 
protection  personnel.  Access  by 
additional  parties  may  be  allowed,  but 
must  be  approved  in  advance  in  writing 
by  the  Phoenix  Field  Office  Manager. 

This  closure  is  in  accordance  with  the 
provisions  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  USC 
1701),  and  43  CFR,  Subpart  8364.1.  Any 
person  who  fails  to  comply  with  the 
provisions  of  this  closure  may  be  subject 
to  penalties  outlined  in  43  CFR  Subpart 
8360.0-7.  In  accordance  with  43  CFR 
8364.1  and  Subpart  8365,  a  maximum 
camping  stay»of  seven  (7)  months  per 
party  is  established  at  designated  sites 
within  the  limits  of  Petroglyph 
Campground,  T.  5  S.,  R.  8  W,  section  1, 
lot  4  and  WV2NWV4;  and  section  2,  lots 
1,  2,  5,  6,  and  NEV4.  Persons  may 
continuously  occupy  any  one  site 
during  the  period  October  1  through 
April  30.  During  the  period  May  1 
through  September  30,  the  existing  14- 
day  camping  fimit  will  remain  in  effect 
at  Petroglyph  Campground.  On  all  other 
public  lands  administered  by  Phoenix 
Field  Office,  the  existing  14-day 
camping  Hmit,  as  published  in  the 
Federal  Register  Vol.  54,  No.  215, 
November  8, 1989,  will  remain  in  effect 
year-round. 

This  closiue  and  camping  stayiimit  is 
being  established  to  assist  the  BLM  in 


reducing  the  incidence  of  unauthorized 
long-term  occupancy  on  public  lands, 
protect  vegetation  and  soil  resources, 
eliminate  the  potential  for  health 
hazards  associated  with  indiscriminate 
dumping  of  litter  and  waste,  and  to 
address  Native  American  concerns 
regarding  proper  etiquette  by  visitors  to 
a  petroglyph  site. 

Pursuant  to  the  American  Indian 
Religious  Freedom  Act  of  1978,  and 
Executive  Orders  13007  and  13084. 
visitor  use  fees  at  Painted  Rock 
Petroglyph  Site  and  Campground  will 
be  waived  upon  request  for  Native 
Americans  visiting  the  site  for  the 
purpose  of  engaging  in  activities  of 
traditional  cultural  importance. 
Application  for  such  waiver  of  fees  may 
be  obtained  by  contacting  the  Phoenix 
Field  Office  Manager.  Applicants  must 
demonstrate  a  tribal  affiliation  and 
identify  the  period  of  time  during  which 
the  waiver  will  be  used. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A.  Taylor.  Field  Manager. 
Phoenix  Field  Office.  2015  West  Deer 
Valley  Road.  Phoenix,  Arizona  85027; 
(602) 580-5500. 
SUPPLEMENTARY  INFORMATION: 
Petroglyph  Campground  has  sanitation 
and  other  facilities  adequate  to  support 
additional  visitor  use  demands  caused 
by  the  closiue.  Painted  Rock  Petroglyph 
Site  is  listed  on  the  National  Register  of 
Historic  Places  and  is  recognized  as  a 
place  of  traditional  cultural  importance 
by  the  Tohono  O'odham  Nation  and 
other  Native  American  tribes.  BLM 
cannot  restrict  access  by  other  visitors  to 
Painted  Rock  Petroglyph  Site  and 
Campground  during  such  times  that 
activities  of  traditional  cultural 
importance  may  be  undertaken. 

Dated:  January  22,  1999. 
Michael  A.  Taylor, 

Field  Manager. 

[PR  Doc.  99-1990  Filed  1-27-99;  8:45  am) 

BILUNG  COOE  4310-32-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UT-S30-07-1 320-00] 

Notice  of  Public  Hearing  and  Call  for 
Public  Comment  on  the  Environmental 
impact  Statement,  Proposed  Sale  and 
Fair  Marl(et  Value  and  Maximum 
Economic  Recovery  Consideration  for 
Coal  Lease  Application  UTU-76195 

AGENCY:  Bureau  of  Land  Management, 

Utah. 

SUMMARY:  The  Bureau  of  Land 

Management  (BLM)  ajmounces  a  public 

hearing  on  the  Environmental  Impact 
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Statement,  tha  proposed  sale  and 
requests  public  comment  on  the  fair 
market  value  if  certain  coal  resources  it 
proposes  to  offer  for  competitive  lease 
sale.  The  lands  included  in  the 
delineated  Federal  coal  lease  tract  ("The 
Pines")  are  lo<iated  in  Sevier  County, 
Utah,  approxilnately  5  miles  northwest 
of  Emergy,  Utah  on  public  land  located 
in  the  Manti-L^Sal  National  Fdrest  and 
are  described  ^  follows: 

T.  20  S..  R.  5  E..ISLM 

2NEV4,  SE'ANW'/.. 
JSV2SWV4SEV4; 

f/lSWV4,  SEV4SWV4. 

SLM 

I  3-4,  S'/jSWV4,  SWV4SEV4; 

1-4,  S'/iS'A; 

1-2,  S'/iSE'A; 


I.  all; 


I.  all; 

yi.  N»ASV2; 

,  NEV«SWV4, 
IV*.  SEV4. 
SLM 

lois  3-4  EV2SWV4; 
lojs  1-3.  E'/iNWV4,  NEV4SWV4 
111. 43  acres  more  or  less. 


Section  35,  S^ 
NEV4SWV4J 

Section  36, 
T.  21  S..  R.  5E. 

Section  1,  lot^ 

Section  2,  lot^ 

Section  3,  lot^ 

Section  10.  El 

Sections  11-1 

Section  15,  E^ 

Section  22.  E^ 

Sections  23-2 

Section  25,  Nl 

Section  26.  N^ 
E'/ihfW'ASI 
T.  21  S.,  R.  6E. 

Section  19, 

Section  30, 

Containing  7, 

The  Tract  h^s  one  potentially  minable 
coal  seam,  the| Upper  Hiawatha.  The 
minable  portions  of  the  seam  in  this 
area  are  from  9  to  14  feet  in  thickness 
and  average  10.9  feet.  This  tract 
contains  an  estimated  65-70  milUon 
tons  of  recove^ble  high-volatile  C 
bituminous  coel.  The  coal  quality  in  the 
seam  on  an  as  jreceived  basis  is  as 
follows:  11,536  Btti/lb..  8.37  percent 
moisture,  8.78|  percent  ash.  36.87 
percent  volatile  matter.  45.98  percent 
fixed  carbon,  ind  0.5  percent  sulfur. 
The  pubUc  is  invited  to  the  hearing  to 
make  public  or  written  comments  on  the 
environmental  implications  of  leasing 
the  proposed  t^act,  and  also  to  submit 
comments  on  the  fair  market  value 
(FMV)  and  tha  maximum  economic 
recovery  (MER)  of  the  tract. 
SUPPLEMENTARIY  INFORMATION:  In 
accordance  w^  Federal  coal 
management  regulations  43  CFR  4322 
and  4325,  a  pubUc  hearing  shall  be  held 
on  the  proposid  sale  to  allow  public 
comment  on  a|id  discussion  of  the 
potential  effec  ts  of  mining  and  proposed 
lease.  Not  less  than  30  days  prior  to  the 
publication  of  the  notice  of  sale,  the 
Secretary  shal  solicit  public  comments 
on  fair  market  lvalue  appraisal  and 
meximum  eco  lomic  recovery  and  on 
factors  that  mj  y  affect  these  two 
determinations.  Proprietary  data  marked 
as  confidentia  may  be  submitted  to  the 
Bureau  of  Lan^  1  Management  in 


response  to  th 
comments.  Da 


s  solicitation  of  public 
a  so  marked  shall  be 


treated  in  accordance  with  the  laws  and 
regulations  governing  the 
confidentiality  of  such  information.  A 
copy  of  the  comments  submitted  by  the 
public  on  fair  market  value  and 
maximum  economic  recovery,  except 
those  portions  identified  as  proprietary 
by  the  author  and  meeting  exemptions 
stated  in  the  Freedom  of  Information 
Act,  will  be  available  for  pubUc 
inspection  at  the  Bureau  of  Land 
Management,  Utah  State  Office  during 
regular  business  hours  (8:00  a.m.  to  4:00 
p.m.)  Monday  through  Friday. 
Comments  on  fair  market  value  and 
maximiun  economic  recovery  should  be 
sent  to  the  Bureau  of  Land  Management 
and  should  address,  but  not  necessarily 
be  limited  to,  the  following  information: 

1.  The  quality  and  quantity  of  the  coal 
resource. 

2.  The  mining  method  or  methods 
which  would  achieve  maximum 
economic  recovery  of  the  coal, 
including  specifications  of  seams  to  be 
mined  and  the  most  desirable  timing 
and  rate  of  production. 

3.  The  quantity  of  coal. 

4.  If  this  tract  is  likely  to  be  mined  as 
part  of  an  existing  mine  and  therefore  be 
evaluated  on  a  realistic  incremental 
basis,  in  relation  to  the  existing  mine  to 
which  it  has  the  greatest  value. 

5.  If  this  tract  should  be  evaluated  as 
part  of  a  potential  larger  mining  imit 
and  evaluated  as  a  portion  of  a  new 
potential  mine  (i.e.,  a  tract  which  does 
not  in  itself  form  a  logical  mining  imit). 

6.  The  configuration  of  any  larger 
mining  imit  of  which  the  tract  may  be 
a  part. 

7.  Restrictions  to  mining  which  may 
affect  coal  recovery. 

8.  The  price  that  the  mined  coal 
would  bring  when  sold. 

9.  Costs,  including  mining  and 
reclamation,  of  producing  the  coal  and 
the  time  of  production. 

10.  The  percentage  rate  at  which 
anticipated  income  streams  should  be 
discounted,  either  in  the  absence  of 
inflation  or  with  inflation,  in  which  case 
the  anticipated  rate  of  inflation  should 
be  given. 

11.  Depreciation  and  other  tax 
accounting  factors. 

12.  The  value  of  any  surface  estate 
where  held  privately. 

13.  Documented  information  on  the 
terms  and  conditions  of  recent  and 
simileir  coal  land  transactions  in  the 
lease  sale  area. 

14.  Any  comparable  sales  data  of 
similar  coal  lands. 

Coal  quantities  and  the  FMV  of  the 
coal  developed  by  BLM  may  or  may  not 
change  as  a  result  of  comments  received 
from  the  public  and  changes  in  market 


conditions  between  now  and  when  final 
economic  evaluations  are  completed. 
DATES:  The  public  hearing  will  be  held 
in  the  SaUna  City  Hall  located  at  90 
West  Main  Street  in  Salina,  Utah,  at  7:00 
p.m.  on  March  3, 1999.  Entrance  to  the 
building  and  parking  is  at  the  rear 
entrance.  Written  comments  on  fair 
market  value  and  maximum  economic 
recovery  must  be  received  at  the  Bureau 
of  Land  Management,  Utah  State  Office, 
by  March  17.  1999. 

FOR  FURTHER  INFORMATION:  Contact  Max 
Nielson.  801-539-4038.  Bureau  of  Land 
Management,  Utah  State  Office. 
Division  of  Natural  Resources,  P.O.  Box 
45155,  Salt  Lake  City,  Utah,  84145- 
0155.  Copies  of  an  Environmental 
Impact  Statement  that  considers  leasing 
of  this  tract  may  be  obtained  by 
contacting  Janette  Kaiser,  Forest 
Supervisor  at  the  Manti-LaSal  National 
Forest,  599  West  Price  River  Dr.  in 
Price,  Utah  (801-637-2817). 

Dated:  January  22, 1999. 
Douglas  M.  Koza, 
DSD,  Natural  Resources,  Utah. 
(PR  Doc.  99-1989  Filed  1-27-99;  8:45  am) 

BILUNQ  C006  4310-OO-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-070-0»-1210-04] 

Notice  Of  Availability  of  Draft 
Environmental  Impact  Statement  on  Oil 
and  Gas  Development  Within  the  Bisti/ 
De-Na-Zin  Wilderness  Area 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability  of  Draft 

Environmental  Impact  Statement. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  Farmington  District 
Office  has  written  a  Draft  Environmental 
Impact  Statement  (DEIS)  on  proposed 
oil  and  gas  development  of  two  existing 
leases  within  the  Bisti/De-Na-Zin 
Wilderness  Area.  The  DEIS  analyzes 
three  alternatives  of  a  proposal  by 
Speerex,  Ltd.  To  drill  thirteen  wells  on 
leases  they  have  held  since  1991. 

Copies  of  the  DEIS  can  be  requested 
by  writing  the  Bureau  of  Land 
Meinagement.  Farmington  Field  Office, 
1235  La  Plata  Highway,  Suite  A, 
Farmington,  NM  87401,  or  by  calling  the 
Farmington  Field  Office  at  (505)  599- 
8900.  Individuals,  organizations,  or 
companies  who  had  previously 
responsed  to  the  Notice  of  Intent  have 
been  sent  the  DEIS  and  need  not  make 
a  requisition. 


Federal  Register /Vol.  64,  No.  18 /Thursday.  January  28,  1999 /Notices 


4463 


DATES:  Written  comments  on  the  DEIS 
will  be  accepted  through  the  close  of 
business  April  30, 1999.  Oral  and/or 
written  comments  may  also  be 
presented  at  three  public  hearings  to  be 
held: 

Albuquerque,  NM,  February  23,  1999, 
7:00  p.m..  Mountain  View  Holiday 
Inn,  2020  Menaul  Blvd,  NE 

Santa  Fe,  NM,  February  24,  1999,  7:00 
p.m.,  Santa  Fe  Community  College, 
6401  Richards  Ave. 

Farmington,  NM,  February  25,  1999, 
7:00  p.m.,  Jemez  Room  1,  San  Juan 
College,  4601  College  Blvd.,  Room 
7103  (Computer  Science  Lecture  Hall) 

A  Navajo  translator  will  be  available 
at  the  Farmington  hearing. 

ADDRESSES:  Conunents  should  be  sent 
to:  Lee  Otteni,  Field  Manager;  Bureau  of 
Land  Management,  Farmington  Field 
Office;  1235  La  Plata  Highway,  Suite  A, 
Farmington,  New  Mexico  87401. 
Proprietary  data  should  be  identified  as 
such  to  ensure  confidentiality. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  V.  Bams  at  the  address 
above,  or  call  505-599-6338. 

SUPPLEMENTARY  INFORMATION:  The 
existing  leases  are  found  in  the  upper 
portions  of  Hunter  Wash  drainage  in  the 
Bisti/De-Na-Zin  Wilderness  Area. 

The  Proposed  Action  would  approve 
Applications  for  Permit  to  Drill  (APD's) 
13  oil  and  gas  wells  (5  Fruitland  Coal 
wells  and  8  Gallup  wells)  on  two  leases 
and  grant  3  off-lease  Rights-of-Way 
(ROW's)  on  Federal  surface  totalling 
8,137  feet. 

Alternative  A  would  approve  the 
APD's  but  deny  the  ROW's. 

The  No  Action  Alternative  would 
deny  both  the  APD's  and  ROW's. 

There  is  no  Preferred  Alternative  in 
the  DEIS.  The  anticipated  impacts  to  the 
environment  by  each  alternative  are 
analyzed  both  in  terms  of  severity  and 
duration.  Various  mitigative  measures 
are  outlined.  Several  alternatives  that 
were  considered  but  dropped  from 
further  consideration  also  are  briefly 
discussed. 

A  Notice  of  Intent  was  filed  in  the 
Federal  Register  on  January  27, 1998. 
Scoping  meetings  were  held  in 
Farmington,  NM  and  Santa  Fe,  NM  on 
February  24  and  25,  1998,  respectively. 
Any  comments  presented  throughout 
the  process  have  been  considered. 

Dated:  January  19, 1999. 
Michelle  Chavez, 

State  Director. 

[FR  Doc.  99-1988  Filed  1-27-99;  8:45  am) 

BILUNO  CODE  4310-FB-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-01  (^161 0-00] 

Notice  of  Availability 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  The  Bureau  of  Land 
Management  (BLM),  Worland  Field 
Office,  Wyoming,  announces:  (1)  The 
availability  of  the  Record  of  Decision 
(ROD)  for  the  Environmental  Impact 
Statement  (EIS)  for  the  Grass  Creek 
Resource  Management  Plan  (RMP),  (2) 
the  approved  Grass  Creek  RMP,  and  (3) 
notice  of  off-road  vehicle  designations 
for  the  Grass  Creek  Planning  Area. 

SUMMARY:  The  ROD  documents  the 
selection  and  approval  of  the  Grass 
Creek  RMP.  The  Grass  Creek  RMP 
provides  multiple  use  management 
direction  for  approximately  968.000 
acres  of  public  land  surface  and 
1,171,000  acres  of  Federal  mineral  estate 
administered  by  the  BLM  in  portions  of 
Big  Horn,  Hot  Springs,  Park,  and 
Washakie  counties  in  north  central 
Wyoming. 

The  draft  EIS  for  the  Grass  Creek  RMP 
was  made  available  for  public  review 
and  comment  in  January  1995. 
Comments  received  on  the  draft  EIS 
were  considered  in  preparing  the 
proposed  Grass  Creek  RMP  and  final  EIS 
which  was  made  available  for  public 
review  and  protest  in  August  1996. 

Planning  and  management  decisions 
are  presented  in  the  Grass  Creek  RMP 
for  all  BLM-administered  public  land 
and  resource  values  and  uses  within  the 
planning  area  including  air  quality; 
cultural,  paleontological,  and  natural 
history  resources;  fire;  forestlands; 
hazardous  materials  and  wastes;  lands 
and  realty;  livestock  grazing;  minerals; 
off-road  vehicle  use;  recreation; 
vegetation;  visual  resources;  watershed; 
wild  horses;  wildhfe  and  fish  habitat; 
and  areas  of  critical  environmental 
concern.  Since  wilderness  values  are 
addressed  in  other  documents,  the  Grass 
Creek  RMP  does  not  address  them. 

The  Grass  Creek  RMP  is  a 
comprehensive  land  use  plan  providing 
for  multiple  use.  It  is  a  refinement  of  the 
preferred  alternative  presented  in  the 
draft  EIS  and  the  proposed  RMP 
presented  in  the  final  EIS.  While  the 
intent  and  general  content  of  the  Grass 
Creek  RMP  are  not  different  ft-om  the 
proposed  RMP,  comments  from  the 
public,  review  by  BLM  staff,  and  new 
information  obtained  since  the 
distribution  of  the  final  EIS  have 
prompted  some  wording  clarifications 
in  the  RMP. 


This  Federal  Register  Notice  serves  as 
the  notice  for  the  Off-Road  Vehicle 
(ORV)  designations  for  the  Grass  Creek 
Planning  Area  as  identified  in  the  Grass 
Creek  RMP.  The  ORV  designations  are 
described  under  SUPPLEMENTARY 
INFORMATION  in  this  notice. 
ADDRESSES:  Information  on  the  Grass 
Creek  RMP  may  be  obtained  fix>m  the 
Worland  Field  Office.  P.O.  Box  119  (101 
South  23rd  Street).  Worland.  Wyoming 
82401-0119.  (307)  347-5100. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Ross.  Planning  Coordinator,  at  the 
Worland  Field  Office.  P.O.  Box  119  (101 
South  23rd  Street),  Woriand,  Wyoming 
82401-0119. (307)  347-5100. 
SUPPLEMENTARY  INFORMATION:  Thirteen 
protests  were  submitted  to  the  Director 
of  the  Bureau  of  Land  Management 
during  the  30-day  protest  period  for  the 
Proposed  Grass  Creek  RMP.  Each  protest 
letter  was  responded  to  and  resolved  by 
the  Director.  Resolution  of  the  protests 
did  not  result  in  changes  to  any  of  the 
proposed  land-use  planning  decisions. 

Tne  Grass  Creek  RMP  includes  the 
designation  of  the  Upper  Owl  Creek 
Area  of  Critical  Environmental  Concern 
(ACEC)  to  protect  fragile  soils,  alpine 
tundra,  important  wildlife  habitat,  and 
scenic  values  on  approximately  16.300 
acres  of  BLM-administered  public  lands. 
The  management  actions  for  the  ACEC 
include  limiting  or  prohibiting  surface- 
disturbing  activities  and  closing  the  area 
to,  and  pursuing  withdrawal  from,  the 
staking  and  development  of  mining 
claims. 

Three  areas  are  designated  special 
recreation  management  areas  (SRMAs). 
These  are  the  Absaroka  Mountain 
Foothills  (comprising  about  68,000  acres 
of  public  land).  Badlands  (comprising 
about  208.600  acres  of  public  land),  and 
Bighorn  River  (comprising  about  1.200 
acres  of  public  land).  The  remainder  of 
the  BLM-administered  public  lands  in 
the  planning  area  are  designated  an 
Extensive  Recreation  Management  Area 
(ERMA). 

In  the  course  of  conducting  the 
planning  effort  and  preparing  the  Grass 
Creek  RMP,  public  lands  along  all 
waterways  in  the  planning  area  were 
reviewed  to  determine  their  eligibility 
for  inclusion  in  the  National  Wild  and 
Scenic  River  System.  No  public  lands 
were  found  to  meet  the  ehgibiUty 
criteria. 

Management  of  wilderness  values  is 
not  addressed  in  the  Grass  Creek  RMP. 
The  BLM's  recommendations  to  the 
Secretary  of  the  Interior  on  four 
Wilderness  Study  Areas  (WSAs)  in  the 
Grass  Creek  Planning  Area  have  been 
made  under  separate  documentation. 
These  areas  were  addressed  in  separate 
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wilderness  EI3  and  wilderness  report 
documents  which  are  also  on  file  in  the 
Worland  Field  Office.  The  decisions 
regarding  wilderness  area  designations 
are  made  by  Congress.  When  Congress 
makes  the  wilderness  decisions  for  the 
WSAs  in  the  Grass  Creek  Planning  Area, 
those  decision^  will  be  incorporated 
into  the  Grass  Creek  RMP. 

The  Grass  Cfeek  RMP  includes  the 
following  Off-koad  Vehicle  (ORV) 
designations:  areas  open  to  off-road 
vehicle  use.  areas  closed  to  off-road 
vehicle  use,  artd  areas  with  off-road 
vehicle  use  limited  to  designated  roads 
and  trails,  limited  seasonally,  and 
limited  to  existing  roads  and  trails. 
Maps  of  the  OtV  designations  are  on 
file  in  the  Worland  Field  Office. 

Specific  designations  are  as  follows: 
An  open  desigtiation  on  approximately 
900  acres  westlof  Worland. 

Closed  designations  on  approximately 
80  acres  at  theDuck  Swamp-Bridger 
Trail  Environittental  Education  Area 
and  on  approximately  900  acres  at  the 
Worland  rifle  jange.  In  addition,  public 
lands  near  the  Sheep  Mountain,  Red 
Butte,  Bobcat  ijh-aw  Badlands,  and  Owl 
Creek  wildem#ss  study  areas  (about 
52.460  acres)  will  be  managed  as  closed 
to  ORV  use  uniil  activity  planning 
specifically  addresses  ORV  use  in  these 
areas. 

Limited  desijgnations:  Off-road  vehicle 
use  is  limited  to  designated  roads  and 
trails  and  limilled  seasonally  on  about 
68.000  acres  ol  public  land  in  the 
Absaroka  Mountain  foothills.  Off-road 
vehicle  use  is  omited  to  designated 
roads  and  trails  on  about  9,000  acres  of 
public  land  in  me  Red  Canyon  Creek 
area  south  of  TJhermopolis.  Off-road 
vehicle  use  in  the  Meeteetse  Draw  Rock 
Art  area  is  limited  to  designated  roads 
and  trails  on  about  6.800  acres  of  public 
land.  In  the  remainder  of  the  planning 
area.  ORV  use  on  BLM-administered 
public  land  is  limited  to  existing  roads 
and  trails.        I 

Parties  who  pre  interested  in  and  who 
wish  to  be  involved  in  future  activity 
planning  and  i|nplementation  of 
management  actions  that  may  involve  or 
affect  the  resoiirce  values  addressed  in 
the  Grass  Creel  RMP  are  requested  to 
identify  themselves.  Please  contact  the 
Worland  Field  lOffice  at  the  above 
address  and  request  to  be  placed  on  a 
future  contact  list  for  activity  planning 
and  implementation  activities 
concerning  the^  Grass  Creek  RMP. 

Dated:  Januar)!  12. 1999. 
Alan  R.  Pieraon, 

"^Stote  Director. 
|FR  Doc.  99-196^  Filed  1-27-99;  8:45  am) 

■UMO  COOC  4310  -22-^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-830-1 020-00] 

Availability  of  Draft  Statewide 
Resource  Management  Plan 
Amendment/Draft  Environmental 
Impact  Statement,  of  Land  Use  Plans 
in  New  Mexico  for  Implementation  of 
New  Mexico  Standards  for  Public  Land 
Healtti  and  Guidelines  for  Livestock 
Grazing  Management 

agency:  Bureau  of  Land  Management, 
New  Mexico  State  Office. 
ACTION:  Notice  of  Availability,  and 
Public  Hearing  Schedule. 

SUMMARY:  The  Bureau  of  Land 
Management  announces  the  availabiUty 
for  public  review  of  the  Draft  Statewride 
Resource  Management  Plan 
Amendment/Draft  Environmental 
Impact  Statement,  of  Land  Use  Plans  in 
New  Mexico  for  Implementation  of  New 
Mexico  Standards  for  Public  Land 
Health  and  Guidelines  for  Livestock 
Grazing  Management.  The  Draft 
Statewide  Resource  Management  Plan 
Amendment/Draft  Environmental 
Impact  Statement  addresses  the  effects 
of  adopting  statewide  standards  for 
public  land  health  and  guidelines  for 
livestock  grazing  on  BLM  administered 
lands  in  New  Mexico.  When  adopted 
the  standards  and  guidelines  would  be 
incorporated  into  eight  BLM  land  use 
plans  that  cover  approximately  13.5 
million  acres  of  BLM-administered  land. 
This  action  is  proposed  in  accordance 
with  revised  regulations  for  livestock 
grazing  on  BLM-administered  lands  (43 
CFR  4100).  Notice  also  is  given  that 
public  hearings  will  be  held  to  seek 
public  comment  on  the  adequacy  of  the 
Draft  Statewide  Resource  Management 
Plan  Amendment/Draft  Environmental 
Impact  Statement,  including  alternatives 
and  the  impacts  of  those  alternatives. 
DATES:  Twelve  public  hearings  have 
been  scheduled.  All  hearings  will  have 
an  afternoon  and  an  evening  session. 
The  afternoon  hearing  will  begin  at  2:00 
p.m.  and  continue  until  those  signed  up 
to  speak  have  done  so  or  imtil  5:00  p.m., 
at  which  time  there  will  be  a  dinner 
recess.  After  a  break  for  dinner  the 
hearing  will  reconvene  at  7:00  p.m.  for 
the  evening  hearing  and  run  until  those 
signed  up  to  speak  have  had  an 
opportunity  to  do  so.  Both  oral  euid 
written  testimony  will  be  accepted  at 
the  hearings.  A  5-minute  time  limit  will 
be  placed  on  oral  comments,  which 
should  be  accompjuiied  by  a  written 
synopsis  of  the  presentation.  Written 
and  oral  comments  will  be  equally 
evaluated  in  full  and  considered  in  the 


preparation  of  the  Proposed  Resource 
Management  Plan  Amendment/Final 
Environmental  Impact  Statement. 

Hearings  are  scheduled  for  the 
following  locations  and  dates: 

March  08,  1999 — Crownpoint 
Institute  of  Technology,  Crownpoint, 
NM. 

March  09,  1999 — Civic  Center  located 
at  200  West  Arrington,  Farmington,  NM. 

March  10,  1999— Cuba  High  School, 
50  County  Road  13,  Cuba,  NM. 

March  11, 1999 — Lucero  Center  in  the 
Espanola  Plaza,  Espanola,  NM. 

March  15, 1999 — Holiday  Inn  at  Paseo 
Del  Pueblo  Sur.  Taos,  NM. 

March  16, 1999— BLM  Office,  2nd 
Floor  Conference  Room,  1474  Rodeo 
Rd..  Santa  Fe,  NM. 

March  17.  1999— BLM  Office. 
Conference  Room.  1800  Marquess  St., 
Las  Cruces,  NM. 

March  18.  1999—110  South  Diamond, 
Deming.  NM. 

March  22.  1999— BLM  Office. 
Conference  Room,  435  Montano  NE, 
Albuquerque,  NM. 

March  23, 1999 — Otero  County 
Courthouse,  Commission  Chambers, 
Room  253,  1000  New  York  Ave., 
Alamogordo,  NM. 

March  24,  1999— Carlsbad  Public 
Library  Annex  at  101  St.  Halagueno, 
Carlsbad,  NM. 

March  25,  1999— NM  Military 
Institute,  Toles  Learning  Center,  Maybee 
Room.  101  W  College,  Roswell,  NM. 

Oral  and  written  testimony  will  be 
accepted  at  the  hearings. 
ADDRESSES:  Written  comments  on  the 
docimient  must  be  postmarked  on  or 
before  May  17, 1999  (closing  date  for 
public  comments)  and  should  be 
addressed  to:  J.W.  Whitney,  BLM  Project 
Team  Leader,  Bureau  of  Land 
Management,  New  Mexico  State  Office, 
P.O.  Box  27115,  Santa  Fe,  NM  87502- 
7115,  telephone:  505-438-7438.  Copies 
of  the  Draft  Statewide  Resource 
Management  Plan  Amendment/Draft 
Envirorunental  Impact  Statement  are 
available  at  BLM  field  offices  in 
Farmingtom,  Taos,  Albuquerque, 
Socorro.  Las  Cruces.  Roswell  and 
Carlsbad.  The  BLM  and  State  have  also 
requested  County  Managers  to  make 
individual  copies  available  for  review  at 
each  Coimty  Manager's  Office 
throughout  the  State  of  New  Mexico. 
FOR  FURTHER  INFORMATION  CONTACT:  J.W. 
Whitney.  BLM  Project  Leader.  BLM. 
New  Mexico  State  Office.  P.O.  Box 
27115,  Santa  Fe,  NM  87502-7115. 
SUPPLEMENTARY  INFORMATION: 
Comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the  above 
address  during  regular  business  hours 
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(8:00  a.m.  to  5:00  p.m.)  Monday  through 
Friday,  except  holidays,  and  may  be 
published  as  part  of  the  Proposed 
Statewide  Resoiu-ce  Management  Plan 
Amendment/Final  Environmental 
Impact  Statement.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
or  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  offrcials  of 
organizations  or  business,  will  be  made 
available  for  public  inspection  in  their 
entirety.  Four  alternatives  are 
considered  in  detail  in  the  Draft 
Statewide  Resource  Management  Plan 
Amendment/Draft  Environmental 
Impact  Statement.  The  no  action 
alternative  (continuation  of  current 
management)  provides  a  baseline  for 
comparison  with  other  alternatives.  The 
proposed  action  (RAC  alternative)  is  to 


incorporate  statewide  standards  and 
guidelines  into  affected  land  use  plans. 
The  proposed  action  is  also  the  BLM 
preferred  alternative.  The  county 
alternative  is  to  adopt  and  implement 
county  developed  standards  and 
guidelines  into  affected  land  use  plans. 
The  fallback  alternative  is  to  adopt  and 
implement  standards  and  guidelines 
defined  in  BLM's  grazing  regulations 
into  affected  land  use  plans. 

Dated:  January  21, 1999. 
Richard  A.  Whitley, 

Associate  State  Director. 

(PR  Doc.  99-2013  Filed  1-27-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Environmental  Documents  Prepared 
for  Proposed  Oil  and  Gas  Operations 
on  the  Gulf  of  Mexico  Outer 
Continental  Shelf  (OCS) 

AGENCY:  Minerals  Management  Service, 
Interior. 


ACTION:  Nodce  of  the  Availability  of 
Environmental  Documents  Prepared  for 
OCS  Mineral  Proposals  on  the  Gulf  of 
Mexico  OCS. 

SUMMARY:  The  Minerals  Management 
Service  (MMS),  in  accordance  with 
Federal  Regulations  (40  CFR  1501.4  and 
§  1506.6)  that  implement  the  National 
Environmental  Policy  Act  (NEPA), 
announces  the  availability  of  NEPA- 
related  Site-Specific  Environmental 
Assessments  (SEA's)  and  Findings  of  No 
Significant  Impact  (FONSI's),  prepared 
by  MMS  for  the  following  oil  and  gas 
activities  proposed  on  the  Gulf  of 
Mexico  OCS.  This  listing  includes  all 
proposals  for  which  the  FONSI's  were 
prepared  by  the  Gulf  of  Mexico  OCS 
Region  in  the  period  subsequent  to 
publication  of  the  preceding  notice. 


Activity/operator 


Conoco,  Inc.,  Exploration  Activity,  SEA  No.  N- 
6213. 

Coastal  Oil  &  Gas  Corporation,  Development  Activ- 
ity. SEA  No.  N-6250A. 

BP  Exploration  Inc.,  Exploration  Activity,  SEA  No. 
N-6263. 

Coastal  Oil  &  Gas  Corporation,  Exploration  Activity, 
SEA  No.  S-4793U. 

Vastar  Resources,  Inc.,  Structure  Removal  Oper- 
ations, SEA  No.  ES/SR  98-01 3A. 

Forest  Oil  Corporation,  Structure  Removal  Oper- 
ations, SEA  No.  ES/SR  98-078A. 

IP  Petroleum  Company,  Inc.,  Structure  Removal 
Operations,  SEA  No.  ES/SR  98-082. 

EEX  Corporation,  Structure  Removal  Operations, 
SEA  No.  ES/SR  99-01. 

Chevron  U.S.A.,  Structure  Renraval  Operations, 
SEA  No.  ES/SR  99-02. 

Seneca  Resources  Corporation,  Structure  Rennoval 
Operations,  SEA  No.  ES/SR  99-03. 

Murphy  E&P  Company,  Structure  Removal  Oper- 
ations, SEA  No.  ES/SR  99-04. 


Location 


Atwater  Valley  Area,  Blocks   155  and  156,  Leases  OCS-G   18504  and 

1 8505,  82  miles  south-southeast  of  Plaquemines  Parish.  Louisiana. 
High  Island  Area,  East  Addition,  South  Extension,  Blocks  A-368  and  A-373, 

Leases  OCS-G  2433  and  18970,  119  miles  south  of  the  Texas  coast. 
Green  Canyon  Area,  Blocks  644  and  645,   Leases  OCS-G   11080  and 

1 1 081 ,  119  miles  south  of  Ten^etx)nne  Parish,  Louisiana. 
High  Island  Area,   East  Addition,  South  Extension,  Block  A-368,  Lease 

OCS-G  2433,  1 19  miles  south  of  the  Texas  coast. 
South  Marsh  Island  Area,  Block  24,  Lease  OCS-G  14437,  46  miles  south  of 

Vermilion  Parish,  Louisiana. 
Eugene  Island  Area,  Block  307,  Lease  OCS-G  1980,  67  miles  southwest  of 

Terrebonne  Pansh,  Louisiana. 
High  Island  Area,  Block  68.  Lease  OCS-G  15771,  15  miles  from  the  Texas 

coastline. 
West  Cameron  Area.  Block  406.  Lease  OCS-G  1 1 789.  70  rniles  from  the 

Texas  Coast. 
West  Cameron  Area,  Block  48.  Lease  OCS-G  1351.  8  miles  south  of  Canv 

eron,  Louisiana. 
West   Delta   Area.   Block   17.   Lease  OCS-G   5668.    10   miles   south   of 

Lafourche  Parish.  Louisiana. 
South  Pelto  Area.  Block  20,  Lease  OCS  074.  12  miles  from  the  coast  of 

Louisiana. 


Date 


10/20/98 
12/17/98 
10/15/98 
12/03/98 
12/27/98 
11/13/98 
12/11/98 
12/11/98 
11/03«8 
12/03«8 
12/17/98 


Persons  interested  in  reviewing 
environmental  documents  for  the 
proposals  listed  above  or  obtaining 
information  about  EA's  and  FONSI's 
prepared  for  activities  on  the  Gulf  of 
Mexico  OCS  are  encouraged  to  contact 
the  MMS  office  in  the  Gulf  of  Mexico 
OCS  Region. 

FOR  FURTHER  INFORMATION  CONTACT: 
Public  Information,  Unit,  Information 
Services  Section,  Gulf  of  Mexico  OCS 
Region,  Minerals  Management  Service, 
1201  Elmwood  Park  Boulevard,  New 


Orleans,  Louisiana  70123-2394, 
telephone  (504)  736-2519. 

SUPPLEMENTARY  INFORMATION:  The  MMS 
prepares  EA's  and  FONSI's  for 
proposals  which  relate  to  exploration 
for  and  the  development/production  of 
oil  and  gas  resources  on  the  Gulf  of 
Mexico  OCS.  The  EA's  examine  the 
potential  environmental  effects  of 
activities  described  in  the  proposals  and 
present  MMS  conclusions  regarding  the 
significance  of  those  effects. 
Environmental  Assessments  are  used  as 
a  basis  for  determining  whether  or  not 


approval  of  the  proposals  constitutes 
major  Federal  actions  that  significantly 
affect  the  quality  of  the  human 
environment  in  the  sense  of  NEPA 
Section  102(2)(C).  A  FONSI  is  prepared 
in  those  instances  where  the  MMS  finds 
that  approval  will  not  result  in 
significant  effects  on  the  quality  of  the 
human  environment.  The  FONSI  briefly 
presents  the  basis  for  that  finding  and 
includes  a  summary  or  copy  of  the  EA. 

This  notice  constitutes  the  public 
notice  of  availability  of  environmental 
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documents  required  under  the  NEPA 
Regulations.   | 

Dated:  January  21, 1999. 
Chris  C.  Oynes, 

Regional  Directi  tr.  Gulf  of  Mexico  (DCS  Region. 
(FR  Doc.  99-19: '5  Filed  1-27-99;  8:45  am] 

BiLUNQ  CODE  431( 


INTERNATIONAL  TRADE 
COMMISSION 

Agency  Infonfiation  Collection 
Activities;  Pr0posed  Collection; 
Comment  Request 

AGENCY:  U.S.  I  ntemational  Trade 

Commission. 

ACTION:  Nodcq  of  proposed  collection; 

comment  reqiiest. 


dis 


311 


cpn 
deci 
re  baser. 


proposed  information 
3-year  extension, 
Paperwork  Reduction 
L.  104-13).  of  the  current 
clearance"  (approved  by  the 
Man)  igement  and  Budget  under 
7-0016)  under  which  the 
issue  information 
ifically,  producer, 
,  and  foreign 
ionnaires  and  certain 
noljices)  for  the  following 
injury  investigations: 
duty,  antidumping, 
market  disruption, 
fegi^ard.  and  "interference 

oftheUSDA." 
concerning  the  proposed 
ccllections  are  requested  in 
5  CFR  1320.8(d);  such 
described  in  greater  detail 
jf  this  notice  entitled 
information. 

assured  of  consideration, 
commimts  must  he  received  not 
Mar:h26, 1999. 

?ned  comments  should  be 
Donna  Koehnke,  Secretary, 
Intematiqnal  Trade  Commission. 
.  Washington.  D.C. 


SUMMARY:  The 
collection  is  a 
pursuant  to 
Act  of  1995  (P 
"generic 
Office  of 
control  No 
Commission 
collections  (s 
importer,  pu 
producer  ques^ 
institution 
types  of  impoit 
countervailing 
escape  clause 
NAFTA  sa 
with  programs 
Comments 
information 
accordance  w 
comments  are 
in  the  section 
supplementar  ■ 
DATES:  To  be 
written 
later  than 
ADDRESSES:  Si 
submitted  to 
U.S 

500  E  Street 
20436. 

FOR  FURTHER  IliFORMATION  CONTACT: 
Copies  of  the  {iroposed  information 
collections  (and  related  instructions) 
and  draft  Paperwork  Reduction  Act 
Submission  an  d  Supporting  Statement 
to  be  submitted  1  to  the  Office  of 
Management  and  Budget  may  be 
obtained  from  either  of  the  following 


SW 


Baker,  OfBce  of 

U.S.  International  Trade 

Commission,  tslephone  202-205-3180, 

or  Lynn  Feathiirstone,  Director.  Office  of 
U.S.  International  Trade 

Commission,  telephone  202-205-3160. 

The  draft  Supjiorting  Statement  is  also 


persons:  Debra 
Investigations, 


on  the  Commission's  website  (http:// 

www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Request  for  Conunents 

Comments  are  solicited  as  to  (1) 
whether  the  proposed  information 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimization  of  the 
burden  of  the  proposed  information 
collection  on  those  who  are  to  respond 
(including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
forms  of  information  technology,  e.g.. 
permitting  electronic  submission  of 
responses). 

Summary  of  the  Proposed  Information 
Collections 

(1)  Need  for  the  Proposed  Information 
Collections 

The  Commission  conducts 
countervailing  duty  and  antidumping 
investigations  under  provisions  of  Title 
VII  of  the  Tariff  Act  of  1930  to 
determine  whether  domestic  industries 
are  being  materially  injured  or 
threatened  with  material  injury  by 
reason  of  imports  of  products  which  are 
subsidized  (countervailing  duty  cases) 
or  sold  at  less  than  fair  value 
(antidumping  cases).  Five-year  reviews 
of  antidumping  and  countervailing  duty 
orders  and  suspended  investigations  are 
conducted  to  determine  whether 
revocation  of  the  existing  orders  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  the 
domestic  industry.  The  Commission 
conducts  escape-clause  investigations  to 
determine  whether  increased  imports 
are  a  substantial  cause  of  serious  injury 
or  threat  of  serious  injury  to  a  domestic 
industry.  NAFTA  safeguard 
investigations  are  conducted  under  the 
authority  of  the  North  American  Free 
Trade  Agreement  and  examine  whether 
increased  imports  fi-om  Canada  or 
Mexico  are  a  substantial  cause  of  serious 
injury  or  threat  of  serious  injury  to  a 
domestic  industry.  Market  disruption 
investigations  are  conducted  to 
determine  whether  imports  of  an  article 
produced  in  a  Communist  country  are 
causing  material  injury  to  a  domestic 
industry.  The  Commission  also 
conducts  investigations  to  determine 
whether  imports  are  interfering  with 


programs  of  the  Department  of 
Agriculture  for  agricultural  commodities 
or  products.  Specific  investigations  are 
almost  always  instituted  in  response  to 
petitions  received  from  U.S. 
manufacturers  of  the  product(s)  in 
question.  Data  received  in  response  to 
the  questionnaires  (specifically, 
producer,  importer,  purchaser,  and 
foreign  producer  questionnaires)  issued 
under  the  terms  of  the  proposed  generic 
clearance  are  consolidated  and  form 
much  of  the  statistical  base  for  the 
Commission's  determinations  in  these 
statutorily-mandated  investigations. 
Included  in  the  proposed  generic 
clearance  are  the  institution  notices  for 
the  five-year  reviews  of  antidumping 
and  countervailing  duty  orders  and 
suspended  investigations.  Responses  to 
the  institution  notices  will  be  evaluated 
by  the  Commission  and  form  much  of 
the  record  for  its  determination  to 
conduct  either  an  expedited  or  full 
review. 

(2)  Information  Collection  Plan 

Using  the  sample  "generic  clearance" 
questionnaires  as  a  guide, 
questionnaires  for  specific 
investigations  are  prepared  and  are  sent 
to  U.S.  producers  manufacturing  the 
product(s)  in  question  and  to  all 
significant  importers  of  the  products, 
except  in  cases  involving  an  unusually 
large  number  of  firms.  In  these 
instances,  questionnaires  are  sent  to  a 
representative  sample  of  firms. 
Purchaser  questionnaires  are  also  sent  to 
all  significant  purchasers  of  the 
product(s).  Finally,  all  foreign 
manufacturers  of  the  product(s)  in 
question  that  are  represented  by  counsel 
are  sent  questionnaires,  and,  in 
addition,  the  Commission  attempts  to 
contact  any  other  foreign  manufacturers, 
especially  if  they  export  the  product(s) 
in  question  to  the  United  States.  Firms 
receiving  questionnaires  include 
businesses,  farms,  and/or  other  for- 
profit  institutions;  responses  are 
mandatory. 

The  institution  notices  for  the  five- 
year  reviews  are  published  in  the 
Federal  Register  and  solicit  comment 
from  interested  parties  (i.e.,  U.S. 
producers  within  the  industry  in 
question  as  well  as  labor  unions  or 
representative  groups  of  workers,  U.S. 
importers  and  foreign  exporters,  and 
involved  foreign  country  governments). 

(3)  Description  of  the  Information  to  be 
Collected 

Producer  questionnaires  generally 
consist  of  the  following  four  parts:  (part 
I)  general  questions  relating  to  the 
organization  and  activities  of  the  firm; 
(part  II)  data  on  capacity,  production, 
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inventories,  employment,  and  the 
quantity  and  value  of  the  finn's 
shipments  and  purchases  from  various 
sources;  (part  III)  financial  data, 
including  income-and-loss  data  on  the 
production  in  question,  data  on  asset 
valuation,  research  and  development 
expenses,  and  capital  expenditures;  and 
(part  rV)  pricing  and  market  factors. 
(Questionnaires  may,  on  occasion,  also 
contain  part  V,  an  abbreviated  version  of 
the  above-listed  parts,  used  for  gathering 
data  on  additional  product  categories.) 

Importer  questionnaires  generally 
consist  of  three  parts:  (part  I)  general 
questions  relating  to  the  organization 
and  activities  of  the  firm;  (part  II)  data 
on  the  firm's  imports  and  the  shipment 
and  inventories  of  its  imports;  and  (part 
III)  pricing  and  market  factors  similar  to 
that  requested  in  the  producer 
questionnaire. 

Purchaser  questionnaires  generally 
consist  of  five  parts:  (part  I)  general 
questions  relating  to  the  organization 
and  activities  of  the  firm;  (part  II)  data 
concerning  the  purchases  of  the  product 


by  the  firm;  (part  III)  market 
characteristics  and  purchasing  practices; 
(part  IV)  compeuisons  between  imported 
and  U.S.-produced  product;  and  (part  V) 
actual  purchase  prices  for  specific  typws 
of  domestic  and  subject  imported 
products  and  the  names  of  the  firm's 
vendors. 

Foreign  producer  questioimaires 
generally  consist  of  (part  I)  general 
questions  relating  to  the  organization 
and  activities  of  the  firm;  (part  II)  data 
concerning  the  firm's  manufacturing 
operations;  and  set  reviews  include  11 
specific  requests  for  information  that 
firms  are  to  provide  if  their  response  is 
to  be  considered  by  the  Commission. 

The  notices  of  institution  for  the  five- 
year  reviews  include  1 1  specific 
requests  for  information  that  firms  are  to 
provide  if  their  response  is  to  be 
considered  by  the  Commission. 

The  Commission  solicits  input  from 
petitioners  and  other  potential 
recipients  when  preparing 
questionnaires  for  individual 
investigations.  Further,  the  Commission 


has  formalized  the  process  where 
interested  parties  comment  on  data 
collection  and  draft  questionnaires  in 
final  phase  countervailing  duty  and 
antidumping  investigations  (including 
the  5-year  reviews).  Interested  parties 
are  provided  approximately  2  weeks  to 
provide  comments  to  the  Commission 
on  the  draft  questionnaires.  All  efforts 
are  made  to  minimize  burden  to  the 
firms  that  will  be  receiving  the 
questionnaires. 

(4)  Estimated  Burden  of  the  Proposed 
Information  Collection 

The  Commission  estimates  that 
information  collections  issued  luider  the 
requested  generic  clearance  will  impose 
an  average  annual  burden  of  105,000 
response  hours  on  2,600  respondents 
(i.e.,  recipients  that  provide  a  response 
to  the  Commission's  questionnaires  or 
the  notices  of  institution  of  five-year 
reviews).  Table  1  lists  the  projected     >^ 
annual  burden  for  each  type  of 
information  collection  for  the  period 
July  1999  through  June  2002: 


Table  1.— Projected  Annual  Burden  Data,  by  Type  of  Information  Collection,  July  1999-June  2002 


Item 

Producer  ques- 
tionnaires ' 

Importer  ques- 
tionnaires ' 

Purchaser 
question- 
naires 3 

Foreign  pro- 
ducer question- 
naires * 

Institution  no- 
tices for  5-year 
reviews  * 

Total 

Number  of  respondents  

Frequency  of  response 

Total  annual  responses  

Hours  per  response  

890 
1 
890 
52.6 

Estimated  burd 
871 
1 
871 
44.1 

en  hours  imposed  annually  for  July  1999-June  2002 

575                        208                          86 

1                             1                             1 

575                        208                          86 

23.2                       28.0                         7.4 

2.630 
1 
2,630 
39.9 

Total  hours  

46.825 

38,426 

13,335 

5.832 

636 

105,054 

1  Producer  questionnaires— EsWmates  based  upon  the  following  variables:  number  of  respondents  (anticipated  caseload  (x)  numtjer  of  pro- 
ducer respondents  per  case)  and  hours  per  response  (responding  firm  burden  (+)  outside  review  burden  (+)  third-party  disclosure  burden)  See 
definitions  below.  Responding  firm  burden  accounts  for  91  percent  of  the  total  producer  questionnaire  burden  (48.1  hours  per  response)  outside 
review  burden  accounts  for  6  percent  of  the  total  txjrden,  and  third-party  disclosure  burden  accounts  for  the  remaining  3  percent  (The  averages 
per  questionnaire  of  the  outside  review  and  third-party  disclosure  burdens  are  not  listed  here  since  they  are  incun-ed  only  for  the  questionnaires 
of  interested  parties;  such  averages  for  all  questionnaires  are  not  meaningful.) 

2  Importer  questionnaires.— Estimates  based  upon  the  following  variables:  number  of  respondents  (anticipated  caseload  (y)  number  of  importer 
respondents  per  case)  and  hours  per  response  (responding  firm  burden  (+)  outside  review  burden  (+)  third-party  disclosure  burden)  See  defini- 
tions below.  Responding  firm  burden  accounts  for  98  percent  of  the  total  importer  questionnaire  burden  (43.3  hours  per  response),  outside  re- 
view burden  and  third-party  disclosure  burden  each  account  for  atx)ut  1  percent  of  the  total  burden.  (The  averages  per  questionnaire  of  the  out- 
side review  and  third-party  disclosure  burdens  are  not  listed  here  since  they  are  incurred  only  for  the  questionnaires  of  interested  parlies  such 
averages  for  all  questionnaires  are  not  meaningful.) 

^Purchaser  questionnaires.— BsUmaies  based  upon  the  following  variables:  numtjer  of  respondents  (anticipated  caseload  (x)  number  of  pur- 
chaser respondents  per  case)  and  hours  per  response  (responding  firm  burden).  See  definitions  below.  Purchasers  are  not  interested  parties  to 
investigations  by  statute  and  rarely  engage  outside  counsel.  Therefore,  there  is  no  measurable  outside  review  burden  nor  third-party  disclosure 
burden  for  purchasers. 

*  Foreign  producer  questionnaires.— Estimates  biased  upon  tfie  following  variables:  numbier  of  respondents  (anticipated  caseload  (x)  numtier  of 
foreign  producer  respondents  per  case)  and  hours  per  response  (responding  firm  txirden  (+)  outside  review  burden  (+)  third-party  disclosure  bur- 
den). See  definitions  below.  Responding  finn  burden  accounts  for  34  percent  of  the  total  foreign  producer  questionnaire  txjrden  (9.6  hours  per 
response),  outside  review  burden  accounts  for  another  34  percent,  and  third-party  disclosure  burden  accounts  for  32  percent  of  the  total  burden. 

s  Institution  notices  for  5-year  rewews.— Estimates  tjased  upon  the  following  variables:  anticipated  5-year  review  caseload,  numtjer  of  respond- 
ents to  each  notice,  and  responding  firm  burden.  The  Commission  based  its  estimate  of  the  number  of  respondents  upon  the  number  of  re- 
sponses per  review  received  to  date.  Responding  firm  burden  is  estimated  based  on  a  comparison  of  the  amount  of  information  contained  in  no- 
tices received  to  date  to  completed  producer  questionnaires. 

Note.— Atxjve  estimates  include  questionnaires  for  specific  investigations  where  the  mailing  list  consists  of  fewer  ttian  10  firms.  In  such  in- 
stances the  majority  or  all  firms  within  the  industry  under  investigation  may  be  said  to  receive  questionnaires.  According  to  the  Papen^vork  Re- 
duction Act  of  1995,  "(a)ny  collection  of  information  addressed  to  all  or  a  substantial  majority  of  an  industry  is  presumed  to  involve  ten  or  more 
persons." 


Definitions  and  Methodology 

Anticipated  caseload. — Derived  from 
current  Commission  budget  estimates. 


Number  of  respondents  per  case. — 
Defined  as  the  number  of  firms  which 
return  completed  (see  note  2  to  table  3) 


questionnaires  to  the  Commission. 
Current  estimates  of  "number  of 
respondents  per  case"  for  the  producer, 
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importer,  and  purchaser  questionnaires 
were  derived,  in  part,  from  the  numt)er 
of  respondenl  s  to  Commission 
questionnairas  that  were  issued  in 
FYl  996-98.  Averaged  to  that  is  the 
estimated  nuaiber  of  respondents  for 
questionnairejs  to  be  issued  to  9  or  fewer 
firms.  Data  fot  these  mailings  were  not 
collected  during  FY1996-98  and 
Commission  staff  estimates  that  4 
respondents  per  mailing  return  such 
questionnaireis.  Similarly,  foreign 
producer  questionnaires  are  typically 
sent  to  9  or  feLver  firms  and  Commission 
staff  again  usf  d  an  estimate  of  4 
respondents  ^er  mailing  for  foreign 
producer  Questionnaires. 

Responaingfirm  burden. — Defined  as 
the  time  required  by  the  firm  which 
received  the  c  uestionnaire  to  review 
instructions,  i  earch  data  sources,  and 
complete  and  review  its  response. 
Commission  questionnaires  do  not 
impose  the  burden  of  developing, 
acquiring,  installing  and  utilizing 
technology  arid  systems,  nor  require 
adjusting  exis  ting  methodology  or 
training  personnel.  Current  estimates  of 
"responding  firm  burden"  for  the 
producer,  importer,  and  purchaser 
questiormairee  were  derived  from  the 
actual  burdenreported  by  firms  that 
responded  to  Commission 
questionnaires  issued  in  FY1996-98. 
Current  estimates  of  "respondent  firm 
burden"  for  tike  foreign  producer 
questionnairep  was  estimated  by 
Commission  staff  based  upon  its  review 
of  previously  jretumed  questionnaires. 

Outside  revlrew  burden. — Time 
devoted  by  oiitside  legal  and  financial 
advisors  to  reviewing  questionnaires 
completed  by  the  responding  firms  who 
are  their  clients  prior  to  submitting 
them  to  the  Commission.  Commission 
staff  conducted  a  survey  of  fewer  than 
10  law  firms  which  have  appeared 
before  the  Coinmission  to  derive  a 
"petitioner"  rfeview  burden  estimate  per 
party  questionnaire  and  a  "respondent" 
review  burdep  estimate.  Staff  also 
reviewed  a  niimber  of  past 
investigations  (33)  to  determine  the 
average  number  of  "parties"  (i.e., 
respondent  interested  parties  who  were 
represented  by  outside  counsel)  per 
investigation  and  calculated  the  total 
number  of  reMtiew  burden  hours  that 
would  be  incurred  annually.  The 
"petitioner/p^ducer"  review  burden 
was  applied  tt  the  producer 
questionnaire  burden  figures  and  the 
"respondent"  review  burden  was 
divided  amon  g  the  importer  and  foreign 
producer  quej  itionnaires. 

Third  party  disclosure  burden. — Time 
required  for  o  utside  legal  advisors  to 
serve  their  cli  snts'  questionnaires  on 
other  interest(  id  parties  to  the 


investigation  or  review  under  an 
administrative  protective  order. 
Commission  staff  included  in  its  survey 
of  law  firms  a  request  for  the  average 
third  party  disclosure  burden  and  using 
the  same  methodology  described  above 
for  outside  review  burden  applied  the 
third  party  disclosure  burden  to  the 
hours  per  response  figures  for  the 
producer,  importer,  and  foreign 
producer  questiormaires. 

The  Commission  further  estimates 
that  it  costs  responding  firms  $65.30  per 
burden  hour  to  complete  a  specific 
questionnaire  issued  under  the  generic 
clearance.  (This  estimate  is  based  upon 
actual  costs  reported  by  respondents  to 
questionnaires  issued  under  the  current 
generic  clearance.)  More  complete 
information  concerning  costs  to 
respondents,  including  costs  incurred 
for  the  purchase  of  services,  and 
estimates  of  the  annualized  cost  to  the 
Commission  are  presented  in  the  draft 
Supporting  Statement  available  from  the 
Commission.  There  is  no  known  capital 
and  start-up  cost  component  imposed 
by  the  proposed  information  collections. 

(5)  Information  Technology 

The  Commission's  collection  of  data 
through  its  questionnaires  does  not 
currently  involve  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Completed  questionnaires  are  almost 
always  returned  to  the  Commission  in 
paper- form.  While  the  Commission  has 
explored  the  use  of  alternative  methods 
of  submission,  it  has  proved  most 
expedient  to  receive  paper  copies  for  a 
number  of  reasons.  (The  draft 
Supporting  Statement  available  from  the 
Commission  addresses  this  issue  in 
greater  detail.)  However,  while  there  are 
certain  impediments  to  the  easy  receipt 
of  data  in  electronic  form,  the 
Commission  will,  and  has  in  the  past, 
accept  electronic  submissions  when 
large  amounts  of  "repetitive"  data  are 
being  requested.  Further,  the 
Commission  will  make  the 
questionnaires  available  to  firms  in 
electronic  format  to  aid  respondents. 
Likewise,  it  is  the  Commission's 
experience  that  it  is  most  expedient  that 
the  information  provided  in  response  to 
its  notices  of  institution  for  the  five-year 
reviews  be  submitted  in  document  form 
directly  to  its  Office  of  the  Secretary. 

Issued:  January  25, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  99-2045  Filed  1-27-99:  8:45  am] 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decr^ 
Pursuant  to  the  Comprehensive 
Environmentai  Response, 
Compensation,  and  Liabiiity  Act  of 
1980,  as  Amended 

Consistent  with  Departmental  policy, 
28  CFR  50.7,  notice  is  hereby  given  that 
on  January  13, 1999,  a  proposed  consent 
decree  in  United  States  v.  Vermont 
American  Corporation,  Civil  Action  No. 
2:99-CV-9,  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Vermont.  This  proposed  consent  decree 
resolves  the  United  States'  claims  under 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9601  et  seq.. 
on  behalf  of  the  U.S.  Environmental 
Protection  Agency  ("EPA")  against 
Vermont  American  Corporation  relating 
to  certain  response  costs  that  have  been 
or  will  be  incurred  at  or  from  a  Site 
known  as  the  Parker  Landfill  Superfund 
Site  ("Site")  located  in  the  Town  of 
Lyndon,  Vermont. 

The  consent  decree  requires  the 
defendant  to  pay  $350,000  to  the  United 
States,  $150,000  to  the  parties 
constructing  the  cap  at  the  Site,  waive 
its  claims  against  municipalities  that 
disposed  of  municipal  solid  waste  at  the 
Site  and  withdraw  its  adverse  comments 
to  an  earlier  consent  decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Any  comments  should  be  addressed  to 
the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Vermont  American 
Corporation,  D.J.  Ref.  90-1 1-2-1 120A. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  11  Elmwood  Ave., 
Burlington,  Vt.  05401,  at  the  Region  I 
office  of  the  Environmental  Protection 
Agency,  JFK  Federal  Building,  Boston, 
MA.,  02203-2211,  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW,  3rd 
Floor,  Washington,  DC  20005  (202)  624- 
0892.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street.  NW.  3rd  Floor. 
Washington,  DC  20005.  In  requesting  a 
copy,  please  enclose  a  check  (there  is  a 
25  cent  per  page  reproduction  cost)  in 
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the  amount  of  $7.00  payable  to  the 

Consent  Decree  Library. 

Joel  Gross, 

Chief.  Environmental  Enforcement  Section, 

Environment  and  Natural  Resources  Division. 

[FR  Doc.  99-2033  Filed  1-27-99;  8:45  am) 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  199^— The  Asymmetrical  Digital 
Subscriber  Line  Forum 

Notice  is  hereby  given  that,  on  March 
20,  1998,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Asymmetrical 
Digital  Subscriber  Line  Forum  ("ADSL") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Accelerated  Networks, 
Westlake  Village,  CA;  Advanced 
Hardware  Architectures,  Pullman,  WA; 
Advanced  Micro  Devices,  Sunnyvale, 
CA;  Aware,  Bedford,  MA;  Atlas 
Communication  Engines,  Inc.,  Santa 
Barbara,  CA;  Bell  Canada,  Montreal, 
Quebec,  CANADA;  Bellcore, 
Morristown,  NJ;  Bosch  Telecom, 
Backnang,  Baden-Wuerttenberg, 
GERMANY;  Broadband  Technologies, 
Research  Triangle  Park,  NC;  Cable  & 
Wireless,  London,  ENGLAND; 
CopperCom,  Cupertino,  CA;  Diamond 
Multimedia,  St.  Ingbert,  Saarland, 
GERMANY;  Fluke  Corporation,  Everett, 
WA;  General  Signal  Networks, 
Westford,  MA;  Globaloop,  Kfar  Sava, 
ISRAEL;  FORE  Systems,  Warrendale, 
PA;  Harris  Corporation,  Melbourne,  FL; 
Intel,  Santa  Clara,  CA;  Interspeed, 
Lavkrrence,  MA;  Jetstream,  San  Jose,  CA; 
MCI  Telecommunications,  Richardson, 
TX;  New  Information  Technologies,  Inc. 
(NTTECH),  Freehold,  NJ;  PMC-Sierra, 
Bumaby,  British  Columbia,  CANADA; 
Philips  Multimedia  &  Network  Systems 
GmbH,  Bautzen,  GERMANY;  Pulse,  San 
Diego,  CA;  OKI  America,  Merrifield, 
VA;  Robertson,  Stephens  &  Co.,  San 
Francisco,  CA;  RouterWare,  Newport 
Beach,  CA;  Shasta  Networks,  Menlo 
Park,  CA;  Siecor,  Keller,  TX;  Sprint, 
Westwood,  KS;  Stamet,  San  Jose,  CA; 
TTC,  Germantown,  MD;  Tele  Danmark, 
Aarhus,  DENMARK;  Tollgrade, 


Cheswick,  PA;  Tut  Systems,  Pleasant 
Hill,  CA;  TranSwitch,  Shelton,  CT;  and 
VTT  Electronics,  Oulu,  FINLAND  have 
been  addedas  parties  to  this  venture. 
SMC,  Irvine,  CA  has  changed  its  name 
to  Escalate  Networks,  Irvine,  CA. 
Southwestern  Bell,  Austin,  TX  has 
changed  its  name  to  SBC  Technology 
Resources,  Austin,  TX.  Ericsson  Austria 
AG,  Vienna,  AUSTRIA  has  changed  its 
name  to  LM  Ericsson,  Vienna, 
AUSTRIA. 

Amad,  San  Jose,  CA  has  merged  with 
Texas  Instruments,  Dallas,  TX. 

Also,  Sourcecom,  Santa  Clarita,  CA; 
and  Interphase,  Dallas,  TX  have  been 
dropped  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  ADSL  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  May  15, 1995,  ADSL  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  July  25,  1995  (60  FR  38058). 

The  last  notification  was  filed  with 
the  Department  on  December  16,  1997. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  section  69b)  of  the 
Act  on  April  8,  1998  (63  FR  17214). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  99-2035  Filed  1-27-99;  8:45  am) 

BILLING  CODE  4410-11-41 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Cable  Television 
Laboratories.  Inc.  ("CableLabs") 

Notice  is  hereby  given  that,  on  May  5, 
1998,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Cable  Television 
Laboratories,  Inc.  ("CableLabs")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Monarch  Cablesystems 
Ltd.,  Medicine  Hat,  Alberta,  CANADA; 
and  TV  Cable  Bogota,  Bogota, 


COLUMBIA  have  been  added  as  parties 
to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Cable 
Television  Laboratories,  Inc. 
("CableLabs")  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  August  8,  1988,  Cable  Television 
Laboratories,  Inc.  ("CableLabs")  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  September  7,  1988  (53  FR 
34593). 

The  last  notification  was  filed  with 
the  Department  on  January  30,  1998.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  99-2040  Filed  1-27-99;  8:45  am] 

BILUNO  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  To  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Cable  Television 
Latx>ratories,  inc.  ( 'CableLabs") 

Notice  is  hereby  given  that,  on 
January  30,  1998,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  Cable 
Television  Laboratories,  Inc. 
("CableLabs")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Globocabo  S.A.,  Sao  Paolo, 
BRAZIL;  and  Seaview  Communications, 
Maple  Ridge,  British  Columbia, 
CANADA  have  been  added  as  parties  to 
this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Cable 
Television  Laboratories,  Inc. 
("CableLabs")  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  August  8,  1988,  Cab^  Television 
Laboratories,  Inc.  ("CableL?bs")  filed  its 
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original  notification  pursuant  to  section 
6(a)  of  the  Aci.  The  Department  of 
Justice  pubhshed  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b]  of  the 
Act  on  Septeitober  7, 1988  (53  FR 
34593). 

The  last  notification  was  filed  with 
the  Department  on  November  3, 1997.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  19.  1998  (63  FR  13432). 
Constance  K.  Robinson, 
Director  of  Opeaations.  Antitrust  Division. 
(FR  Doc.  99-2041  Filed  1-27-99;  8:45  am) 

BH.LJNQ  COOE  441*-11-M 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  ttie  National 
Cooperative  Research  and  Production 
Act  of  1993 — Oil  Industry  Consortium 
for  Nuclear  Modeling  Technology 

Notice  is  hereby  given  that,  on 
November  30,  !l998,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  Oil 
Industry  Consortium  for  Nuclear 
Modeling  Tecluiology  has  filed  written 
notifications  simultaneously  with  the 
Attorney  Genek-al  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  gnd  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  w  ere  filed  for  the  purpose 
of  invoking  th$  Act's  provisions  limiting 
the  recovery  o^  antitrust  plaintiffs  to 
actual  damage$  under  specified 
circiunstancesj  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Chevron  Petroleum  Technology 
Company,  La  Habra,  CA;  Halliburton 
Energy  Servic^,  Houston,  TX; 
Schlumberger-poll  Research,  Ridgefield, 
CT;  Sperry-Su»  Drilling  Services, 
Houston,  TX;  and  Western  Atlas 
Logging  Services,  Houston,  TX.  The 
natiu^  and  objectives  of  the  venture  are 
to  develop  advanced  nuclear  modeling 
techniques  for  the  oil  industry. 

Participation  in  this  program  will 
remain  open  tcj  all  interested  persons 
and  organizations  until  the  Project 
Completion  Date,  which  is  anticipated 
to  occur  no  lattr  than  August  21,  2001. 

The  Participants  intend  to  file 
additional  wriljten  notification 
disclosing  all  changes  in  membership. 
Information  regarding  participation  in 
the  program  m^y  be  obtained  from  Dr. 
Ahmed  Badru^man,  Chevron 
Petroleum  Technology  Company,  1300 
Beach  Blvd.  #5t-5238.  La  Habra,  CA 


90631-6374.  Telephone  (562)  694-7204, 

Fax (562) 694-7228. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 

[FR  Doc.  99-2034  Filed  1-27-99;  8:45  am) 

BILUNG  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— PDES,  Inc. 

Notice  is  hereby  given  that,  on  August 
26, 1998,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  PDES,  Inc.  ("PDES") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Delphi  Delco  Electronics, 
Kokomo,  IN;  DoD/Ramp  Program  Office, 
Crane,  IN;  NASA,  Greenbeh,  MD;  and 
Theorem  Solutions  Limited,  Fradley 
Park,  Staffordshire,  ENGLAND  have 
been  added  as  parties  to  this  venture. 
Also,  AT&T,  Holmdel,  NJ;  Autodesk. 
San  Rafael,  CA;  Computervision 
Corporation,  Bedford,  MA;  and  General 
Electric  Company,  Cinciimati,  OH  have 
been  dropped  as  parties  to  this  venture. 

General  Dynamics  Corporation, 
Groton,  CT  has  changed  its  membership 
name  to  Electric  Boat  Corporation — A 
General  Dynamics  Company,  Groton, 
CT;  and  McDonnell  Douglas 
Corporation,  St.  Louis,  MO  has  merged 
with  The  Boeing  Company,  Seattle,  WA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  PDES  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  September  20,  1988,  PDES  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  October  14,  1988  (53  FR  40282). 

The  last  notification  was  filed  with 
the  Department  on  March  27.  1995.  A 
notice  was  published  in  the  Federal 


Register  pursufint  to  Section  6(b)  of  the 
Act  on  June  20,  1995  (60  FR  32170). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-2039  Filed  1-27-99;  8:45  am] 
BILUNG  COOE  4410-11-M 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Symbian  Limited 

Notice  is  hereby  given  that,  on  July 
21,  1998,  pmrsuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Symbian  Limited  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Nokia  Corporation,  Espoo, 
FINLAND;  Telefonaktiebologet  L.  M. 
Ericsson,  Stockholm,  SWEDEN;  and 
Psion  PLC,  London.  ENGLAND.  The 
nature  and  objectives  of  the  venture  are 
to  develop  an  operating  system,  as  well 
as  development  tools  and  applications, 
for  Wireless  Information  Devices. 
Symbian  intends  to  license  the 
technologies  developed  by  the  venture 
to  the  participants  to  the  venture  and 
third  parties. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-2036  Filed  1-27-99;  8:45  am] 
BILLING  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Telemanagement  Forum 

Notice  is  hereby  given  that,  on 
September  23, 1998,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"),  the 
TeleManagement  Forum  ("the  Forum"), 
formerly  known  as  the  Network 
Management  Forum,  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
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membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Emirates 
Telecommimications  Corp. 
(ETISALAT),  Abu  Dhabi.  UNITED 
ARAB  EMIRATES;  MediaOne  Group, 
Boulder,  CO;  and  EHPT,  Stockholm, 
SWEDEN  have  been  added  as  Corporate 
Members. 

Slovak  Telecom,  Bratislava,  SLOVAK 
REPUBLIC;  Beechwood  Data  Systems, 
Clark,  NJ;  Oracle  Corporation,  Redwood 
Shores,  CA;  SSA  Softvmght,  Langley, 
Berkshire.  ENGLAND;  StreamSoft,  Inc.. 
San  Jose,  CA;  Kingston  Commimications 
PLC,  Hull,  ENGLAND;  BSW  Telecoms, 
Midrand,  SOUTH  AFRICA;  Finnet  Nine 
LTD.,  Tampere,  FINLAND;  Hermes 
Europe  Railtel-Her  Network  Services 
BVBA,  Hoeilaart,  BELGIUM;  Net2Net 
Corporation,  Hudson.  MA;  Openet 
International,  Dublin.  IRELAND; 
Concert  Communications  Company, 
Reston.  VA;  Visionael.  Tulsa.  OK; 
Teleknowledge  Group  Ltd..  Kfar  Saba, 
ISRAEL;  Nightfire  Software.  Inc.. 
Berkeley,  CA;  Telkom  SA.  Pretoria, 
SOUTH  AFRICA;  Infostrada  SJA.  Milan, 
ITALY;  Nextel  Communications,  Inc., 
McLean,  VA;  Tehgent,  Hemdon,  VA; 
Wandel  &  Goltermann,  Ltd.,  Plymouth. 
Devon,  ENGLAND;  InConcert.  Inc.. 
Cambridge.  MA;  ComArch  S.  A.. 
Krakow,  POLAND;  and  Netscient 
Limited,  Alvechurch.  Worcestershire, 
ENGLAND  have  been  added  as 
Associate  Members. 

Ernst  &  Young,  LLP. ,  Sacramento.  CA; 
Broadband  &  Networking  Consultants. 
Inc..  Hemdon,  VA;  Hanson  Cooke, 
London.  ENGLAND;  Ukrainian  Research 
Institute  of  Communications  (UNDIZ), 
Kiev.  UKRAINE;  Instituto  Costarricense 
de  Electricidad,  San  Jose.  COSTA  RICA; 
United  Systems.  Ltd.,  Ipswich,  Suffolk, 
ENGLAND;  Conexus  Global  Information 
AG,  Zurich,  SWITZERLAND;  and  JK 
Zcom,  Inc.,  Manassas,  VA  have  been 
added  as  Affiliate  Members. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  resetirch  project. 
Membership  in  this  group  research 
project  remains  open,  and  the  Forum 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  October  21, 1988,  the  Forum  filed 
its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  December  8,  1988  (53 
FR  49615). 

The  last  notification  was  filed  with 
the  Department  on  April  3. 1998.  A 


notice  for  this  filing  has  not  yet  been 
published  in  the  Federal  Register. 
Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  9»-2038  Filed  1-27-99;  8:45  am] 
BILUNQ  CODE  4410-1 1-M 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Witech:  Widegap 
Technology,  LLC 

Notice  is  hereby  given  that,  on 
December  29, 1998,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"). 
Widegap  Technology,  LLC  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiff^s  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  Widegap  Technology, 
LLC,  Wetlake  Village,  CA;  General 
Electric  Company,  Cleveland,  OH;  and 
GELcore.  LLC,  Cleveland,  OH.  The 
nature  and  objectives  of  the  venture  are 
to  develop  and  demonstrate  high 
efficiency  soUd  state  lighting  devices. 

The  activities  of  this  Joint  Venture 
project  will  be  partially  funded  by  an 
award  from  the  Advanced  Technology 
Program,  National  Institute  of  Standards 
and  Technology,  Department  of 
Commerce. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-2037  Filed  1-27-99;  8:45  am) 
BILUNO  CODE  441 0-1 1-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities;  Comment  Request 

ACTION:  Request  0MB  Emergency 
Approval;  Employment  Authorization 
Document. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  an  emergency 
information  collection  request  (ICR) 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 


(OMB)  for  review  and  clearance  in 
accordance  with  section 
1320.13(a)(l)(ii)  and  (a)(2)(iii)  of  the 
Paperwork  Reduction  Act  of  1995.  OMB 
approval  has  been  requested  by 
February  5.  1999.  If  granted,  the 
emergency  approval  is  only  vaUd  for 
180  days.  All  comments  and/ or 
questions  pertaining  to  this  pending 
request  for  emergency  approval  MUST 
be  directed  to  OMB,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Mr.  Stuart  Shapiro,  202-395- 
7316,  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Comments  regarding  the  emergency 
submission  of  this  information  may  also 
be  submitted  via  facsimile  to  Mr. 
Shapiro  at  202-395-6974. 

During  the  first  60  days  of  this  same 
period,  a  regular  review  of  this 
information  collection  is  also  being 
imdertaken.  During  the  regular  review 
period,  the  INS  requests  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
this  information  collection.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days  "  until  March  29,  1999. 
During  the  60-day  regular  review,  ALL 
comments  and  suggestions,  or  questions 
regarding  additional  information,  to 
include  obtaining  a  copy  of  the 
information  collection  instrument  with 
instructions,  should  be  directed  to  Mr. 
Richard  A.  Sloan,  202-514-3291. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW, 
Washington,  DC  20536. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 
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Overview  oi  this  information 
collection: 

(1)  Type  of  information  Collection: 
Reinstatement!  without  change  of 
previously  approved  collection. 

(2)  Title  of  t\ie  Form/Collection: 
Application  fo  r  Employment 
Authorization 


(Z)  Agency  fr 
the  applicable  compi 
Department  o)  }\ 
collection:  Form 
Division,  Imm  grat: 
Naturalization 


Tlie 


(4)  Affected 
or  required  to 
abstract:  Primary 
households, 
collection  will 
determine  elig 
authorization 
employment 

[5]  An  estimate 
respondents 
estimated  for 
respond:  1 
and  25  minuted 


(6)  An  estimate 
burden  (in 
collection:  4, 
hours. 


<  hoiirsj 


,2!1 


suggestions,  or 


rm  number,  if  any,  and 

onent  of  the 
ustice  sponsoring  the 
1-765.  Adjudications 
ion  and 
Service. 


oublic  who  will  be  asked 
,  espond,  as  well  as  a  brief 
Individuals  or 
information  on  the 
be  used  by  the  INS  to 
bility  for  work 
I  nd  for  the  issuance  of  the 
document. 

of  the  total  number  of 
the  amount  of  time 
average  respondent  to 
responses  at  3  hours 
(3.416)  per  response. 

of  the  total  public 
associated  with  the 
,970  annual  burden 


and 

en  < 

244,722 


If  you  have  a  dditional  comments. 


need  a  copy  of  the 


proposed  infor  nation  collection 
instrument  wit  i  instructions,  or 
additional  infomiation,  please  contact 
Richard  A.  Slom  202-514-3291, 
Director,  PoUc] '  Directives  and 
Instructions  Br  inch.  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  D  :  20536.  Additionally, 
comments  andi  or  suggestions  regarding 
the  item(s)  con  ained  in  this  notice, 
especially  rega  ding  the  estimated 
public  burden  i  md  associated  response 
time  may  also  l»e  directed  to  Mr. 
Richard  A.  Slo)  in. 


If  additional 
contact:  Mr.  Rcfcert 
Officer,  United 
Justice,  Information 
Security  Staff, 
Division,  Suite 
1001  G  Street, 
20530. 


nformation  is  required 

B.  Briggs,  Clearance 
States  Department  of 
Management  and 
ustice  Management 
850,  Washington  Center, 
NW.,  Washington,  DC 


22, 1999. 


Dated:  January 
Richard  A.  Sloai 

Department  Clea,  n 
Department  of  Jus  ttice 
Naturalization  St  rvice. 
[FR  Doc.  99-197; 

BILUNQ  CODE  441»-  lO-M 


nee  Officer,  United  States 
Immigration  and 

Filed  1-27-99;  8:45  am] 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Bureau  of  Justice  Statistics;  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  (Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired)  Census  of  Jails,  Form  CJ-3,  CJ- 
3  Addendum,  CJ-3  A.  CJ-3B. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Statistics,  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  This  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  "sixty  days"  until 
March  29,1999. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
Darrell  Gilliard,  202-616-3280,  Bureau 
of  Justice  Statistics,  Office  of  Justice 
Programs,  U.S.  Department  of  Justice, 
810  7th  Street,  N.W.,  Washington,  DC 
20531. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 
(1)  Type  of  information  collection: 
Reinstatement,  with  change,  of  a 


previously  approved  collection  for 
which  approval  has  expired. 

(2)  The  title  of  the  form/collection: 
Census  of  Jails. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Forms  CJ-3,  CJ-3  Addendum,  CJ-3A, 
and  CJ-3B,  Bureau  of  Justice  Statistics, 
Office  of  Justice  Program,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Federal,  County,  City, 
and  Tribal  jail  authorities.  The  Census 
of  Jails  is  conducted  every  5  to  6  years, 
obtaining  information  on  each  jail 
facility,  admissions  and  releases,  court 
orders,  programs  that  offer  alternatives 
to  incarceration,  amount  charged  to 
hold  an  inmate  for  another  jurisdiction, 
crowding  and  use  of  space,  staffing,  and 
health  care  (including  prevalence,  of 
HIV/ AIDS  and  tuberculosis).  The  census 
furnishes  the  sampling  frame  for  the 
Survey  of  Jail  Inmates  and  the  Annual 
Survey  of  Jails.  The  Omnibus  Crime 
Control  and  Safe  Street  Act  of  1968,  as 
amended  (42  U.S.C.  3732)  authorizes 
the  Bureau  of  Justice  Statistics,  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice  to  collect  this  information. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond /reply:  It  is  estimated  that  3,553 
respondents  will  complete  a  1-hour 
census  form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  number  of  burden 
hours  to  complete  the  Census  of  Jails  is 
3,553  hours. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street,  N.W., 
Washington,  DC  20530,  or  via  facsimile 
at  (202)  514-1534. 

Dated:  January  22, 1999. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 

States  Department  of  Justice. 

(FR  Doc.  99-1981  Filed  1-27-99;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Request  for  Membership  Nominations; 
Federai  Committee  on  Apprenticeship 

summary:  Notice  is  hereby  given  that 
under  the  provisions  of  the  Federal 
Advisory  Committee  Act,  the  Secretary 
of  Labor  is  seeking  nominations  to  fill 
21  vacancies  on  the  Federal  Committee 
on  Registered  Apprenticeship  (FCRA). 
The  Committee  was  reestabhshed 
December  28. 1998. 

Recommendations  are  being  sought 
from  these  groups: 

Management:  Representatives  of  an 
employer  or  national  employer 
association. 

Labor:  Representatives  of  employees 
or  national  employees  association. 

Public:  Representatives  of  reUgious, 
social  welfare,  academic,  charitable 
organizations,  commimity-based 
organizations,  national  women's 
organizations,  state  or  local  government. 

Only  individuals  who  have  timely 
knowledge  or  famiharity  with 
apprenticeship  and  structured, 
workplace  training  programs  should  be 
recommended.  Also,  a  description  of  the 
candidate's  quaUfications,  and  the 
group  he  or  she  would  represent  should 
be  included.  The  Department  of  Labor  is 
committed  to  equal  opportunity  in  the 
workplace  and  seeks  a  broad-based  and 
diverse  FCRA  membership. 

DATES:  To  ensure  consideration, 
nominations  should  be  postmarked  on 
or  before  March  1, 1999. 

ADDRESSES:  Nominations  should  be 
submitted  to  Mr.  Anthony  Swoope, 
Director,  Biu^au  of  Apprenticeship  and 
Training,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Frances  Perkins  Building,  Room 
N-4649,  200  Constitution  Avenue,  NW, 
Washington,  D.C.  20210. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Anthony  Swoope,  Telephone:  (202) 
219-5921  (X-102)  (this  is  not  a  toll-free 
number).  FAX  (202)  219-5011. 

Signed  at  Washington,  D.C,  this  22nd  day 
of  January,  1999. 
Raymond  Bramucd, 

Assistant  Secretary  of  Labor  for  Employment 
and  Training. 

[PR  Doc.  99-2005  Filed  1-27-99;  8:45  ami 
BILUNG  CODE  4S10-30-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (9»-017)] 

Information  Collections;  Agency 
Report  Forms  Under  0MB  Review 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice  of  Agency  Report  Forms 
Under  OMB  Review. 

summary:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13:  44  U.S.C. 
3506(c)(2)(A)).  This  information  is  used 
to  determine  whether  the  requested 
license  should  be  granted. 

DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  March  29,  1999. 

ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Robert  Yang  /  211, 
National  Aeronautics  and  Space 
Administration,  Langley  Research 
Center,  Hampton,  VA  23681.  All 
comments  will  become  a  matter  of 
public  record  and  will  be  summarized 
in  NASA's  request  for  OMB  approval. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carmela  Simonson,  Office  of  the  Chief 
Information  Officer,  (202)  358-1223. 

Reports:  None. 

Title:  NASA  Commercial  Technology 
Program  (CTP)  Client  Feedback  Survey. 

OMB  Number:  2700- 

Type  of  review:  New. 

Need  and  Uses:  This  collection  will 
be  used  to  evaluate  agency  CTP  business 
practices  in  order  to  determine  their 
adequacy  and  efficiency,  and  to  promote 
the  development  and  use  of  business 
principles,  standards  and  guidelines. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  500. 

Responses  Per  Respondent:  1. 

Annual  Responses:  300. 

Hours  Per  Request:  V*  hi. 

Annual  Burden  Hours:  75. 

Frequency  of  Report:  Annually. 
David  B.  Nelson, 

Acting  Chief  Information  Officer,  Office  of 
the  Administrator. 

(PR  Doc.  99-2061  Filed  1-27-99;  8:45  am). 
BIULWO  CODE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notic«  99-018] 

NASA  Advisory  Council  (NAC), 
Technology  and  Commercialization 
Advisory  Committee  (TCAC);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annoimces  a  meeting  of  the  NASA 
Advisory  Council,  Technology  and 
Conunercialization  Advisory 
Committee. 

DATES:  Tuesday,  February  9,  1999,  8:30 
a.m.  to  5  p.m.  and  Wednesday,  February 
10,  1999,  8:30  a.m.  to  2  p.m. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  MlC-6, 
300  E  Street,  SW,  Washington.  DC 
20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gregory  M.  Reck,  Code  AF,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546  (202/358-4700). 
SUPPLEMENTARY  INFORMATIOH:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— NASA  response  to  advisory  members 
on  commercial  policy  and  planning 

— NASA  response  to  advisory  members 
on  NASA  technology 

— Briefing  on  Human  Exploration  and 
Development  of  Space  technologies 
It  is  imperative  that  the  meeting  be 

held  on  these  dates  to  accommodate  the 

scheduling  priorities  of  the  key 

participants.  Visitors  will  be  requested 

to  sign  a  visitor's  register. 

Dated:  January  25,  1999. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

(PR  Doc.  99-2062  Filed  1-27-99;  8:45  am) 

BH.UNQ  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-019] 

NASA  Advisory  Council;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
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L.  92-463.  as  abiended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  nieeting  of  the  NASA 
Advisory  Council. 

DATES:  Wednesday,  February  24, 1999, 
8:30  a.m.  to  5  p.m.;  and  Thursday, 
February  25.  If99.  8:30  a.m.  to  3  p.m. 
ADDRESSES:  National  Aeronautics  and 
Space  Admini^ation,  Room  9H40,  300 
E  Street.  SW.  Washington,  IX  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kathy  Dakon.  (jode  Z,  National 
Aeronautics  an^  Space  Administration. 
Washington,  DC  20546.  202/358-0732. 
SUPPt.EMENTAR^  INFORMATION:  The 
meeting  will  b^  closed  to  the  public  on 
Wednesday.  February  24. 1999,  from 
8:30  a.m.  to  5  fl.m.  in  accordance  with 
5  U.S.C.  552b(d)(4),  to  allow  for  industry 
presentations  v  'hich  may  contain 
proprietary  dat>.  Thursday.  February  25, 
1999,  will  be  o|>en  to  the  public  up  to 
the  seating  capacity  of  the  room.  The 
agenda  for  the  tieeting  is  as  follows: 
— Status  Preserltation  of  X-33  and  X-34 
— Committee/TbskForce/Working  Group 

Reports  i 

— EKscussion  o^  Findings  and 

Recommendations 

A  detailed  agenda  and  further 
information  ab<>ut  the  NASA  Advisory 
Council  is  available  on  the  world  wide 
web  at:  http://vfww.hq.nasa.gov/ofBce/ 
codez/nac.htm.: 

It  is  imperative  that  the  meeting  be 
held  on  these  d&tes  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitorfs  register. 

Dated:  January  iz.  1999. 
Matthew  M.  Croi^ch, 

Advisory  Committee  Management  Officer, 

National  Aeronaa  tics  and  Space 

Administration. 

IFR  Doc.  99-2063  Filed  1-27-99;  8:45  am) 

BIUJNO  CODE  7SKMI1-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINBTRATION 

[Notice  99-020]   I 

NASA  Advisor^  Council  (NAC).  Space 
Science  Advisdry  Committee  (SScAC), 
Soiar  System  Btploration 
Sut}committee 

agency:  Nation  il  Aeronautics  and 
Space  Adminisljration. 
ACTION:  Notice  if  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisoi  y  Committee  Act,  Pub. 
L.  92-463,  as  aiiended.  the  National 
Aeronautics  and  Space  Administration 
announces  a  me|eting  of  the  NASA 
Advisory  Counc  il.  Space  Science 


Advisory  Committee,  Solar  System 
Exploration  Subcommittee. 
DATES:  Monday,  February  22,  1999,  8:30 
a.m.  to  5  p.m.,  and  Tuesday,  February 
23,  1999,  8:30  a.m.  to  5  p.m. 
ADDRESSES:  Radisson  Resort  on  the  Port, 
8701  Astronaut  Boulevard,  Cape 
Canaveral,  Florida. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Carl  Pilcher,  Code  S,  National 

Aeronautics  and  Space  Administration, 

Washington,  DC  20546,  (202)  358-2470. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 

to  the  capacity  of  the  room.  The  Agenda 

for  the  meeting  is  as  follows: 

— Introductory  Plenary 

— SSES-SeCAS  meeting 

—Plenary  with  Dr.  E.  Weiler 

— SSES-OS  meeting 

— SSES-SEUS  meeting 

— General  meeting 

— SSES  meets  with  Dr.  E.  Weiler 

— Concluding  discussion;  future  plans 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  January  22, 1999. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

(PR  Doc.  99-2064  Filed  1-27-99;  8:45  am) 

BILUNO  CODE  751(M)1-P 


THE  NATIONAL  BIPARTISAN 
COMMISSION  ON  THE  FUTURE  OF 
MEDICARE 

PuMic  IMeeting 

The  National  Bipartisan  Commission 
on  the  Future  of  Medicare  will  hold  a 
public  meeting  on  Tuesday,  February  9, 
1999  beginning  at  9:00  a.m.  Location  of 
the  meeting  to  be  announced.  Please 
check  the  Commission's  web  site  for 
additional  information:  http:// 
Medicare.  Commission .  Gov 

Tuesday,  February  9,  1999,  9:00  a.m. 

Agenda:  Members  of  the  Commission 
to  discuss  a  premium  support  system. 

If  you  have  any  questions,  please 
contact  the  Bipartisan  Medicare 
Commission,  ph:  202-252-2380. 

I  hereby  authorize  publication  of  the 
Medicare  Commission  meetings  in  the 
Federal  Register, 
lulie  Hasler, 

Office  Manager.  National  Bipartisan  Medicare 
Commission. 

[FR  Doc.  99-2183  Filed  1-26-99;  3:03  pm] 

BILUNG  CODE  1132-00-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-461] 

Illinois  Power  Company;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
62  issued  to  Illinois  Power  Company 
(IP,  or  the  hcensee)  for  operation  of  the 
Clinton  Power  Station  (CPS),  located  in 
DeWitt  Coimty,  Illinois. 

The  propHssed  amendment  requests 
changes  to  the  Technical  Specification 
degraded  voltage  relay  setpoints. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  The  prop>o8ed  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  degraded  voltage  relays  are  designed 
to  respond  to  degraded  voltage  conditions 
from  the  offsite  sources,  and  are  not  initiators 
of  such  a  condition  themselves.  However, 
proper  establishment  of  the  degraded  voltage 
relay  setpoints  is  necessary  to  avoid 
inadvertent  or  unnecessary  disconnection  of 
the  offsite  source  and  transfer  to  the  standby 
diesel  generators  (DGs)  when  the  offsite 
sources  are  still  capable  of  supplying 
adequate  power  to  the  plant  safety  buses.  At 
the  same  time,  proper  establishment  of  the 
setpoints  must  also  ensure  that  a  transfer  will 
occur  when  required  so  that  power  can  be 
provided  to  safety  loads,  with  voltage  at 
greater  than  or  equal  to  the  minimum 
required  voltage.  The  revised  degraded 
voltage  setpoints  were  established  consistent 
with  these  requirements  using  an  NRG- 
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approved  methodology.  The  revised  setpoints 
(and  the  revised  minimum  bus  voltage 
specified  in  the  EXS  surveillances)  take  into 
account  the  new  minimum  required  bus 
voltage  required  for  all  safety  loads  based  on 
a  more  in-depth  circuit  analysis. 
Concurrently,  the  expected  range  of  offeite 
voltage  has  been  factored  into  the  setpoint 
calculations  to  ensure  that  the  offsite  source 
can  reset  the  degraded  voltage  relays  at  the 
minimum  expected  offsite  voltage,  thus 
maximizing  the  availability  of  the  offsite 
source  consistent  with  the  intent  of  10  CFR 
50  Appendix  A  General  Design  Criterion  17. 

Raising  the  degraded  voltage  relay 
setpoints  does  not  increase  the  probability  of 
transferring  the  safety  buses  to  the  DCs.  This 
is  because  the  existing  margin  between  the 
safety  bus  voltage  (based  on  the  minimum 
expected  offsite  voltage)  and  the  upper  reset 
value  of  the  degraded  voltage  relay  will  be 
maintained  by  the  static  VAR  compensators 
that  are  installed  on  the  CPS  auxiliary  power 
system. 

Chapter  15  of  the  Clinton  Updated  Safety 
Analysis  Report  (USAR)  discusses  the  effects 
of  anticipated  process  disturbances  to 
determine  their  consequences  and  the 
capability  of  the  plant  to  control  or 
acconmiodate  such  events.  Subsection  15.2.6 
discusses  loss  of  a-c  power,  including  loss  of 
grid  voltage.  This  discussion  demonstrates 
that  fuel  design  limits  and  reactor  coolant 
pressure  boundary  design  conditions  are  not 
exceeded.  The  propxised  changes  do  not 
affect  the  discussion  nor  the  conclusion  of 
this  evaluation. 

Due  to  the  associated  change  in  the  tap 
setting  for  the  reserve  auxiliary  transformer 
(RAT),  the  proposed  changes  involve  some 
increased  potential  for  overvoltage  for  certain 
loads.  Although  the  estimated  magnitude  of 
the  overvoltage  to  those  loads  is  not  severe, 
procedural  guidance  will  be  established  to 
prevent  or  mitigate  such  a  condition.  This 
will  minimize  the  potential  for  equipment 
failure  due  to  overvoltage.  Therefore,  this 
aspect  of  the  proposed  changes  does  not 
involve  a  significant  increase  in  the 
probability  of  failure  of  equipment  important 
to  safety. 

Based  on  the  above,  the  proposed  changes 
do  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

(2)  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  involve  setpoint 
changes  for  the  degraded  voltage  relays  and 
a  change  to  the  minimum  bus  voltage 
required  to  be  achieved  during  £>G  testing. 
The  setpoint  changes  to  the  relays  alters  their 
performance  in  an  intended  manner  but  in  no 
other  way  affects  their  intended  function. 
The  change  to  the  DC  surveillance  criteria  is 
primarily  administrative  since  the  DCs  have 
repeatedly  shown  that  they  are  able  to 
achieve  this  value  during  testing.  The  DCs 
themselves  are  physically  unaffected.  These 
changes  by  themselves  thus  involve  no 
physical  changes  to  the  facility,  no  new 
failure  modes  of  initiating  conditions  that 
could  lead  to  a  new  or  different  accident. 

Notwithstanding  the  above,  and  as  noted 
previously,  the  associated  change  in  the  RAT 


tap  setting  could  involve  an  increased 
potential  for  overvoltage  to  some  plant  loads. 
As  noted  above,  however,  this  potential  is 
reduced  by  providing  procedural  guidance  to 
plant  operators.  The  potential  for  equipment 
failure  due  to  overvoltage  is  thus  minimized, 
and  no  new  failure  mode  is  thus  introduced. 

Based  on  the  above,  the  proposed  changes 
do  not  involve  any  significant  increase  in  the 
failure  of  plant  equipment  due  either  to 
overvoltage  or  inadequate  voltage,  and  do  not 
introduce  any  new  failure  modes  or 
conditions  that  could  lead  to  a  new  or 
different  kind  of  accident.  On  this  basis,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  accident 
from  any  accident  previously  evaluated. 

(3)  None  of  the  proposed  changes  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  margin  of  safety  that  may  be  associated 
with  the  degraded  voltage  relays  is  the 
margin  involved  in  ensuring  adequate  voltage 
to  plant  safety  loads.  The  revised  degraded 
voltage  relay  setpoints,  as  proposed,  were 
established  by  an  NRC-accepted  methodology 
that  ensures  the  revised  setpoints  will 
maintain  this  margin  of  safety.  Consistent 
with  this  determination,  the  proposed 
revision  of  the  lower  voltage  limit  for  the  DC 
surveillances  (SR3.8.1.2.  SR  3.8.1.7,  SR 
3.8.1.11,  SR  3.8.1.12,  SR  3.8.1.15,  SR 
3.8.1.19,  and  SR  3.8.1.20)  will  assure  that  the 
DCs  will  be  capable  of  controlling  voltage  to 
a  range  that  will  be  adequate  for  the  loads  on 
the  bus.  This  value  was  determined  using 
revised  voltage  calculations  and  is  consistent 
with  the  proposed  degraded  voltage 
setpoints.  Therefore,  the  proposed  changes 
do  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  of  the  date  of  publication 
of  this  notice  will  be  considered  in 
making  any  final  determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 


of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrecjuently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  IXi  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  1, 1999,  the  Ucensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  jjersons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  E)C,  and  at  the  local  public 
docimient  room  located  at  the  Vespasian 
Warner  Public  Library,  310  N.  Quincy 
Street,  Clinton.  IL  61727.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
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petitioner's  right  under  the  Act  to  be 
made  party  tojthe  proceeding;  (2)  the 
nature  and  ex|ent  of  the  petitioner's 
property,  Hnaiicial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  tte  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  wno  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  fcarty  may  amend  the 
petition  withciit  requesting  leave  of  the 
Board  up  to  13  days  prior  to  the  first 
prehearing  coiiference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  iatisfy  the  specificity 
requirements  described  above. 

Not  later  thm  15  days  prior  to  the  first 
prehearing  coijference  scheduled  in  the 
proceeding,  a  |>etitioner  shall  file  a 
supplement  toithe  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  wpich  are  sought  to  be 
litigated  in  tha  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted,  k  addition,  the  petitioner 
shall  provide  4  brief  explemation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  me  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  av(rare  and  on  which  the 
petitioner  inteads  to  rely  to  establish 
those  facts  or  apcpert  opinion.  Petitioner 
must  provide  Efficient  information  to 
show  that  a  geltuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within! the  scope  of  the 
amendment  ui^der  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitidner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fullV  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidente  and  cross-examine 
witnesses.         j 

If  a  hearing  i^  requested,  the 
Commission  will  make  a  final 
determination  pn  the  issue  of  no 
significant  hazirds  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 


If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
Leah  Manning  Stetzner,  Vice  President, 
General  Counsel,  and  Corporate 
Secretary,  500  South  27th  Street, 
Decatur,  IL  62525,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or 
the  presiding  Atomic  Safety  and 
Licensing  Board  that  the  petition  and/or 
request  should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(IHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  20, 1999, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  Vespasian  Warner  Public  Library, 
310  N.  Quincy  Street,  Clinton,  IL  61727. 

Dated  at  Rockville,  Marylan^i,  this  22nd 
day  of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 
Jon  B.  Hopkins, 

Senior  Project  Manager,  Project  Directorate 
in-2.  Division  of  Reactor  Projects— lU/IV, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  99-1984  Filed  1-27-99;  8:45  am] 
BILUNG  CODE  7S9(M>1-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

[SF  2809-1] 

Submission  for  0MB  Review; 
Comment  Request  for  Review  of  a 
Information  Collection 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22, 1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
a  new  information  collection.  SF  2809- 
1,  Annuitant/OWCP  Health  Benefits 
Election  Form,  will  be  used  by 
annuitants  of  Federal  retirement 
systems  other  than  the  Civil  Service 
Retirement  System  (CSRS)  and  the 
Federal  Employees  Retirement  System 
(FERS),  including  the  Foreign  Service 
Retirement  System  and  the  Office  of 
Workers'  Compensation  Programs 
(OWCP),  and  certain  former  dependents 
of  these  individuals.  These  former 
dependents  include  certain  former 
spouses  who  are  eligible  for  enrollment 
under  the  Spouse  Equity  Act  of  1984 
(Pub.  L.  98-615),  and  certain  former 
dependents  who  are  eligible  for 
enrollment  under  the  Temporary 
Continuation  of  Coverage  (TCC) 
provisions  of  FEHB  law  (5  U.S.C. 
8905a). 

Approximately  9,000  SF  2809-1 
forms  will  be  completed  annually.  Each 
form  will  take  approximately  30 
minutes  to  complete.  The  aimual 
estimated  burden  will  be  4,500  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey@opm.gov. 
DATES:  Comments  on  this  proposal 
should  be  received  by  March  1, 1999. 
ADDRESSES:  Send  or  deliver  comments 
to— 

Abby  L.  Block,  Chief,  Insurance  Policy 
and  Information  Division,  Retirement 
and  Insurance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW,  Room  3425,  Washington.  DC 
20415-0001,  and 

Joseph  Lackey.  0PM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW,  Room  3002, 
Washington,  DC  20503 

FOR  INFORMATION  REGARDING 

ADMINISTRATIVE  COORDINATION— CONTACT: 

Donna  G.  Lease,  Budget  & 

Administrative  Services  Division,  (202) 

606-0623. 
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Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

IFR  Doc.  99-1959  Filed  1-27-99;  8:45  am) 

BILUNQ  CODE  632S-01-P 


POSTAL  RATE  COMMISSION 

Notice  of  Change  in  Docket  Room 
Hours 

(Authority:  39  U.S.C.  404(b).  3603, 
3622-24.  3661. 3662,  3663) 
AGENCY:  Postal  Rate  Commission. 
ACTION:  Change  in  docket  room  hours. 

summary:  The  Commission  hereby 
provides  notice  that  the  hours  of 
operation  for  the  docket  section, 
effective  February  1. 1999.  will  be  7:30 
a.m.  to  4:30  p.m.  These  hours  will  be  in 
effect  until  further  notice. 
DATES:  Changes  are  effective  February  1, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  P.  Crenshaw,  Secretary.  1333 
H  Street.  NW.  Washington,  D.C.  20268- 
0001  (202-789-6840). 

Dated:  January  25, 1999. 
Margaret  P.  Oenshaw, 

Secretary. 

(PR  Doc.  99-2027  Filed  1-27-99;  8:45  am] 

MLLmO  COOE  7710-FW-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (ABM  Industries 
Incorporated,  Common  Stock,  $0.01 
Par  Value,  and  Preferred  Stock 
Purchase  Rights)  File  No.  1-8929 

January  22, 1999. 

ABM  Industries  Incorporated 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  securities 
("Securities")  from  listing  and 
registration  on  the  Pacific  Exchange, 
Inc.  ("PCX"  or  "Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Securities  from 
listing  and  registration  include  the 
following: 

The  Securities  of  the  Company  are 
currently  Usted  for  trading  on  the  PCX 
and  the  New  York  Stock  Exchange.  Inc. 
("NYSE").  The  Company  has  compiled 
with  Rule  3.4(b)  of  the  PCX  by  filing 
with  the  Exchange  a  certified  copy  of 


the  resolutions  adopted  by  the  Board  of 
Directors  and  by  the  Executive 
Committee  of  the  Board  of  Directors 
authorizing  the  withdrawal,  and  in  an 
accompanying  letter  to  the  Exchange 
has  stated  the  reasons  for  the  proposed 
withdrawal.  In  making  the  decision  to 
withdraw  from  listing  on  the  PCX,  the 
Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant  on 
maintaining  the  dual  listing  of  its 
Securities.  The  Company  does  not  see 
any  particular  advantage  in  the  dual 
trading  of  its  Securities.  The  Company 
has  also  determined  that  the  average 
daily  volume  of  trading  in  its  Securities 
on  the  Exchange  is  imder  900  shares,  or 
less  than  3%  of  the  total  number  of 
shares  traded. 

The  Exchange  has  informed  the 
Company  that  it  has  approved  the 
Company's  request  to  be  removed  from 
listing  and  registration  on  the  Exchange. 

This  Application  relates  solely  to  the 
withdrawal  from  listing  of  the 
Company's  Securities  from  the 
Exchange  and  shall  have  no  effect  upon 
the  continued  listing  of  such  Securities 
on  the  NYSE.  By  reason  of  Section  12(b) 
of  the  Act  and  the  rules  and  regulations 
of  the  Commission,  the  Company  shall 
continue  to  be  obligated  to  file  reports 
imder  Section  13  of  the  Act  with  the 
Commission  and  the  NYSE. 

Any  interested  person  may,  on  or 
before  February  12, 1999,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  99-1999  Filed  1-27-99;  8:45  am) 
BILLING  COOE  S01(M)1-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«l.  No.  10-23661;  FN*  No.  812-1145^ 

MBL  Life  Assurance  Corporation,  et  al.; 
Notice  of  Application 

January  22, 1999. 

AGENCY:  The  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  Section  26(b)  of  the 
Investment  Company  Act  of  1940  (the 
"1940  Act")  approving  a  substitution  of 
securities,  and  pursuant  to  Section  1 7(b) 
of  the  1940  Act  exempting  related 
transactions  from  Section  1 7(a)  of  the 
1940  Act. 

Summary  of  Application:  Applicants 
request  an  order  to  permit  certain 
registered  unit  investment  trusts  to 
substitute  shares  of  the  Dreyfus  Life  and 
Annuity  Index  Fund,  operating  as 
Dreyfus  Stock  Index  Fund  for  the  shares 
of  MBL  Growth  Fund,  Inc.  currently 
held  by  those  unit  investments  trusts, 
and  to  p>ermit  certain  in-kind 
redemptions  of  portfolio  securities  in 
connection  with  the  substitutions. 
Applicants:  MBL  Life  Assurance 
Corporation  ("MBLLAC")  and  MBL 
Variable  Contract  Account-2  ("VCA-2") 
and  MBL  Variable  Contract  Account-3 
("VCA-3,"  together  with  VCA-2,  the 
"Separate  Accounts"). 
Filing  Date:  The  application  was  filed 
on  January  7,  1999. 

Hearing  Or  Notification  Of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  February  12,  1999,  and  should 
be  accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or.  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  Frank  D.  Casciano,  Esq., 
Executive  Vice  President  and  General 
Counsel,  MBL  Life  Assurance 
Corporation,  520  Broad  Street,  Newark, 
New  Jersey  07102-3111;  Copies  to: 
Frank  E.  Morgan  II,  Esq.,  Dewey 
Ballantine  LLP,  1301  Avt  lue  of  the 
Americas,  New  York,  New  York  10019. 
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FOR  FURTHER  INfORMATION  CONTACT: 
Ethan  D.  Coreyj  Senior  Counsel,  at  (202) 
942-0675.  or  Kfevin  M.  Kirchoff,  Branch 
Chief,  at  (202)  942-0672,  Office  of 
Insurance  Prod|icts,  Division  of 
Investment  Management. 
SUPPLEMENTAL  »4F0RMT10N:  The 
following  is  a  summary  of  the 
application,  thd  complete  application 
may  be  obtaine  i  for  a  fee  from  the 
Public  Reference  Branch  of  the 
Commission,  4$0  5th  Street,  N.W., 
Washington,  DJC.  20549  (tel.  (202)  942- 
8090).  i 

Applicants'  Rettresentation 

1 .  MBL  Life  I  Lssurance  Corporation 
("MBLLAC")  is  a  New  Jersey  stock  life 
insurance  comj  lany.  MBLLAC  serves  as 
sponsor  and  de  jositor  Of  VCA-2  and 
VCA-3. 

2.  MBLLAC'a  is  currently  operating 
under  the  term!  of  the  Plan  of 
Rehabilitation  ("Plan")  approved  by  the 
Superior  Court  of  New  Jersey 
("Rehabilitation  Court")  for  its  former 
parent.  Mutual  Benefit  Life  Insurance 
Company  in  Rehabilitation  ("MBL"). 
Pursuant  to  the  I  terms  of  the  Plan,  on 
April  29,  1994,  MBL  assigned  to 
MBLLAC  and  MBLLAC  assumed  from 
MBL,  substantially  all  of  MBL's  assets 
and  insurance  liabilities.  MBLLAC  will 
operate  under  the  terms  of  the  Plan  until 
June  30,  1999  (Ijhe  expiration  date  of  the 
rehabilitation  pjeriod).  Upon  the 
termination  of  tihe  Plan,  the  Separate 

ected  to  be  liquidated 
racts,  as  decribed 
rminated  (the 


Accounts  are  e 
and  certain  co: 
below,  will  be 
"Termination" 
3.  Eachofthi 
registered  with 


variable  annuit 
Contracts").  Vi 
funding  mediu 
variable  annuit 


Separate  Accounts  is 
e  Commission  as  a 
unit  investmeni  trust.  VCA-2  serves  as 
the  funding  medium  for  certain  group 
contracts  (the  "Group 
-3  serves  as  the 
for  certain  individual 
contracts  (the 
"Individual  Contracts,"  together  with 
the  Group  Contracts,  the  "Contracts"). 
VCA-3  has  not  iaccepted  new  or 
additional  contributions  since  July  16, 
1991.  Each  Separate  Account  invests 
exclusively  in  aiares  of  the  MBL 
Growth  Fund,  ihc.  ("MBL  Fund"). 

4.  MBL  Fund  is  a  open-end 
diversified  man  agement  investment 
company  incorporated  under  Maryland 
law  and  registered  with  the  Commission 
under  the  1940  Act.  Shares  of  MBL 
Fxmd  are  registered  with  the 
Commission  under  the  Securities  Act  of 
1933  (the  "1933  Act").  MBL  Fund's 
primary  investiiient  objective  is  long- 
term  appreciatibn  of  capital.  It  seeks  to 
achieve  this  objective  through 
investment  primarily  in  equity-type 
securities  including  common  stocks,  as 


well  as  securities  convertible  into,  or 
exchangeable  for,  common  stocks. 
Shares  of  MBL  Fund  are  currently  sold 
only  to  separate  accounts  of  MBLLAC  to 
fund  variable  annuity  contracts.  The 
investment  adviser  to  MBL  Fund  is 
Markston  Investment  Management 
("Markston"),  a  partnership  between 
Markston  International,  Inc.  and  MBL 
Sales  Corporation,  an  indirect 
subsidiary  of  MBLLAC.  Markston  is  a 
registered  investment  adviser  under  the 
Investment  Advisers  Act  of  1940. 

5.  In  accordance  with  the  terms  of  the 
Plan,  MBLLAC  will  operate  under  the 
terms  of  the  Plan  until  June  30, 1999 
(the  expiration  date  of  the  rehabilitation 
period).  Pursuant  to  the  Plan  (as 
amended  by  the  Rehabilitation  Court  in 
November  1998)  on  or  before  the 
effective  date  of  the  Termination  (the 
"Termination  Date"),  MBLLAC  and  the 
Separate  Accounts  will  be  liquidated 
and  the  Contracts  will  be  terminated. 

6.  The  Contracts  expressly  reserve  to 
MBLLAC  the  right,  subject  to  either:  (a) 
a  vote  of  holders  of  the  Contracts 
("Contractholders");  or  (b)  compliance 
with  the  1940  Act,  to  substitute  shares 
of  another  open-end  management 
investment  company  for  shares  of  MBL 
Fund  held  by  the  appropriate  Separate 
Account. 

7.  MBLLAC,  on  its  own  behalf  and  on 
behalf  of  the  Separate  Accounts, 
proposes  to  substitute  shares  of  Dreyfus 
Life  and  Aimuity  Index  Fund,  operating 
as  Dreyfus  Stock  Index  Fund  ("Index 
Fund"),  an  open-end,  non-diversified, 
management  investment  company  for 
shares  of  MBL  Fund  currently  held  by 
the  Separate  Accounts  (the 
"Substitution").  Applicants  assert  that 
the  Substitution  will  benefit  the 
Contract  owners  and  the  Separate 
Account  because  it  is  intended  to:  (a) 
ensure  that  the  interests  of 
Contractholders  in  the  Separate 
Accounts  will  at  all  times  until  the 
Termination  Date  be  sufficiently  liquid 
such  that  the  Separate  Accounts  are  able 
to  honor  and  comply  with  any  and  all 
requests  for  transfer  or  redemption  by 
Contractholders  of  their  contract  or 
account  values  (the  "Account  Values"), 
within  the  terms  and  provisions  of  the 
1940  Act;  (b)  maintain  the  Separate 
Accounts'  investment  objectives  prior  to 
the  Termination;  and  (c)  provide  for  the 
final  payout  to  the  remaining 
Contractholders  in  connection  with  the 
Termination. 

8.  The  investment  objective  of  the 
Index  Fund  is  to  provide  investment 
results  that  correspond  to  the  price  and 
yield  performance  of  publicly  traded 
common  stocks  in  the  aggregate,  as 
represented  by  the  Standard  &  Poor's 
500  Composite  Stock  Price  Index. 


Applicants  assert  that  the  investment 
objectives  and  policies  of  the  MBL  Fund 
are  sufficiently  similar  to  the  investment 
objectives  and  policies  of  the  Index 
Fund  such  that  the  Index  Fund  will 
provide  a  comparable  investment 
strategy  and  level  of  risk  exposure  to 
that  of  the  Fund,  which  will  serve  the 
interests  of  Contractholders. 

9.  The  total  expenses  of  the  Index 
Fund  currently  are  0.26%.  The  total 
expenses  of  the  MBL  Fund  are  0.77%. 
The  total  return  of  the  Index  Fund  has 
been  8.7%,  22.2%,  and  19.4%  for  the 
one,  three  and  five  year  periods  ending 
September  30, 1998.  The  total  return  of 
the  MBL  Fund  has  been  8.7%,  25.3% 
and  19.8%  for  the  last  one,  three  and 
five  year  periods.  As  of  September  30, 
1998.  the  Index  Fund  had 
$2,606,084,554  in  net  assets,  compared 
to  $58,520,509  for  the  MBL  Fund. 

10.  On  August  6,  1998,  MBLLAC 
notified  Contractholders  in  VCA-2  and 
VCA-3  that  MBLLAC  planned  to 
terminate  the  Contracts  and  to  liquidate 
the  Separate  Account  on  the 
Termination  Date. 

11.  MBLLAC  asserts  that  it  will  effect 
the  Substitution  as  soon  as  practicable 
following  the  issuance  of  the  requested 
order  so  as  to  maximize  the  liquidity 
benefits  to  be  realized  from  the 
Substitution. 

12.  Within  five  days  after  the 
Substitution,  MBLLAC  will  send  to 
Contractholders  written  notice  of  the 
Substitution  (the  "Substitution  Notice") 
which  will  identify  the  shares  of  MBL 
Fund  that  have  been  eliminated  and  the 
shares  of  the  Index  Fund  that  have  been 
substituted.  In  addition,  if  a  propsectus 
relating  to  the  Index  Fund  has  not 
already  been  forwarded  to 
Contractholders,  the  Substitution  Notice 
will  be  accompanied  by  such  a 
prospectus.  Contractholders  will  be 
advised  in  the  Substitution  Notice  that 
Contracts  which  remain  with  MBLLAC 
at  the  Termination  Date  are  subject  to 
termination,  and  the  associated  Account 
Value  will  be  paid  as  required  by  law 
and  the  Plan  (as  amended). 

13.  The  Substitution  will  not  result  in 
any  change  to  the  Contract  fees  and 
charges  currently  being  paid  by  existing 
Contract  owners. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  Section  26(b)  of  the  1940  Act 
provides  that  it  shall  be  unlawful  for 
any  depositor  or  trustee  of  a  registered 
unit  investment  trust  holding  the 
security  of  a  single  issuer  to  substitute 
another  security  for  such  security  unless 
the  Commission  shall  have  approved 
such  substitution;  and  the  Commission 
shall  issue  an  order  approving  such 
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substitution  if  the  evidence  estabHshes 
that  it  is  consistent  with  the  protection 
of  investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  1940  Act.  Section  26(b)  protects 
the  expectation  of  investors  that  the  unit 
investment  trust  will  accumulate  shares 
of  a  particular  issuer  and  is  intended  to 
insure  that  imnecessary  or  burdensome 
sales  loads,  additional  reinvestment 
costs  or  other  charges  will  not  be 
incurred  due  to  unapproved 
substitutions  of  securities. 

2.  AppUcants  request  an  order 
pursuant  to  Section  26(b)  of  the  1940 
Act  approving  the  Substitution. 
AppUcants  represent  that  the  purposes, 
terms,  and  conditions  of  the 
Substitution  are  consistent  with  the 
protection  for  which  Section  26(b)  was 
designed.  Applicants  believe  the 
Substitution  will  beneHt 
Contractholders  because  funds  in  the 
Separate  Accounts  would  immediately 
become  invested  in  a  larger  and  more 
diverse  pool  of  securities  than  those  in 
which  they  are  currently  invested, 
thereby  assuring  hquidity.  hi  addition. 
Applicants  assert  that  the  hidex  Fund 
provides  an  investment  strategy  and 
level  of  risk  exposure  that  are 
comparable  to  those  the  MBL  Fund. 
Apphcants  further  assert  that  the 
Substitution  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act  because  the 
Substitution  is  an  appropriate  interim 
step  in  connection  with  the  withdrawal 
of  MBL  Fund  as  an  investment  option 
under  the  Contracts  and  the  proposed 
termination  of  the  Contracts. 

3.  Applicants  represent  that  the 
Contractholders  have  the  right,  at  any 
time,  both  before  and  after  the 
Substitution  Date  and  prior  to  the 
Termination  Date,  to  transfer  Account 
Values  from  the  Separate  Accounts  to 
any  other  separate  account  which  fuiids 
similar  contracts  without  incurring  any 
additional  fees  or  charges  with  resp>ect 
to  such  transfer  at  any  time.  Applicants 
represent  that  the  Substitution  will  in 
no  way  alter  or  interfere  with  this  right. 

4.  Applicants  assert  that,  following 
the  Substitution  and  until  the 
Termination  Date,  Contractholders  will 
be  afforded  the  same  contract  rights, 
including  surrender  and  other  transfer 
rights  with  regard  to  amounts  invested 
under  the  Contracts,  as  they  currently 
have.  MBLLAC  will  bear  the  cost  of  the 
Substitution,  including  any  brokerage, 
legal  and/or  accoimting  fees. 
Contractholders  will  not  incur  any 
additional  fees  or  charges  as  a  result  of 
the  Substitution,  nor  will  their  rights  or 
the  obligations  under  any  of  the 
Contracts  diminish  in  any  way.  The 


Substitution  will  not  result  in  any 
adverse  tax  consequences  to  any 
Contractholder,  any  change  in  the 
economic  interest  or  Account  Value  of 
any  Contractholder  or  any  change  in  the 
dollar  value  of  any  Contract  held  by  a 
Contractholder. 

5.  Section  17(a)(1)  of  the  1940  Act 
prohibits  any  affiliated  person  or  an 
affiliate  of  an  affiliated  person,  of  a 
registered  investment  company,  from 
selling  any  security  or  other  property  to 
such  registered  investment  company. 
Section  17(a)(2)  of  the  1940  Act 
prohibits  such  affiliated  i>ersons  from 
purchasing  any  security  or  other 
property  from  such  registered 
investment  company. 

6.  Section  17(b)  of  the  1940  Act 
authorizes  the  Commission  to  issue  an 
order  exempting  a  proposed  transaction 
from  Section  17(a)  if:  (a)  the  terms  of  the 
proposed  transaction  are  fair  and 
reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  piuposes  of  the  1940  Act. 

7.  Applicants  request  an  order 
pursuant  to  Section  17(b)  of  the  1940 
Act  exempting  them  from  the  provisions 
of  Section  17(a)  to  the  extent  necessary 
to  use  a  portion  of  the  securities 
received  in-kind  by  the  Separate 
Accounts  (the  "Accepted  Underlying 
Securities")  from  MBL  Fund  to 
purchase  shares  of  the  Index  Fund  (the 
"In  Kind  Transactions"). 

8.  AppUcants  assert  that  the  proposed 
In  Kind  Transactions,  including  the 
consideration  to  be  paid  and  received, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned.  As  part  of  the  In 
Kind  Transactions.  MBLLAC  on  behalf 
of  the  Separate  Accounts,  will  seek  to 
simultaneously  place  redemption 
requests  with  MBL  Fund  and  purchase 
shares  of  the  Index  Fund  so  that 
purchases  will  be  for  the  exact  amount 
of  the  redemption  proceeds.  The  In 
Kind  Trtmsactions  will  not  effect  an 
appreciable  economic  change  on  the 
Contractholders.  MBLLAC,  on  behalf  of 
the  Separate  Accounts,  will  effect  the 
redemption  in-kind  and  the  transfer  of 
the  Accepted  Underlying  Securities  in  a 
manner  that  is  consistent  with  the 
investment  objectives  and  policies  and 
diversification  requirements  applicable 
to  the  Index  Fund.  MBLLC,  on  behalf  of 
the  Separate  Accounts,  will  take 
appropriate  steps  to  assure  that  the 
Accepted  Underlying  Securities  are 
suitable  investments  for  the  Index  Fund. 


9.  AppUcants  assert  that  the 
Substitution  is  consistent  with  the 
general  purposes  of  the  1940  Act  and 
that  the  In  Kind  Transactions  do  not 
present  any  of  the  conditions  or  abuses 
that  the  1940  Act  was  designed  to 
prevent. 

Conclusion 

Applicants  assert  that,  for  the  reasons 
summarized  above,  the  requested  order 
approving  the  Substitution  and  In  Kind 
Transactions  should  be  granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Kata, 
Secretary. 

(PR  Doc.  99-1998  Filed  1-27-99;  8:45  am) 
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Old  Mutual  South  Africa  Equity  Trust; 
Notice  of  Application 

January  22, 1999. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  section  8(f)  of  the 

Investment  Company  Act  of  1940  (the 

"Act"). 

SUMMARY  OF  APPLICAIION:  Applicant 
requests  an  order  declaring  that  is  has 
ceased  to  be  an  investment  company. 

FIUNQ  DATES:  The  application  was  filed 
on  September  29,  1998  and  amended  on 
December  17, 1998  and  January  20, 
1999. 

HEARINQ  OR  NOTIFICATKM  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  16,  1999,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  Washington  Mail  Phase  II, 
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4th  Floor.  22  Cjiurch  Street,  Hamilton 
HMll.Bermut 

FOR  FURTHER  INFORMATION  CONTACT: 
ENane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584i  or  Mary  Kay  Freeh, 
Branch  Chief,  a  I  (202)  942-0564 
(Division  of  In\  estment  Management, 
Office  of  Invest  nent  Company 
Regulation). 

SUPPLEMENTAR)l|  INFORMATION:  The 
following  is  a  sUmmary  of  the 
application.  The  complete  application 
may  be  obtaineq  for  a  fee  from  the 
Commission's  I^ublic  Reference  Branch, 
450  Fifth  Street,  NW.  Washington,  DC 
(telephone  (2O20  942-8090). 

Applicant's  Representations 

1.  Applicant  Is  an  open-end, 
management  investment  company 
organized  as  a  t^st  under  the  laws  of 
the  Commonw^lth  of  Massachusetts. 
On  November  9,  1995,  applicant  filed  a 
Notification  of  (Registration  luider 
section  8(a)  of  t^e  Act  on  Form  N-8A 
and  an  initial  registration  statement  on 
Form  N-IA  un^er  section  8(b)  of  the 
Act.  Applicant  has  not  filed  any 
registration  statements  with  respect  to 

the  Securities  Act  of 
").  Applicant  has  sold 
in  private  placement 
in  the  meaning  of 
e  1933  Act.  to 
institutional  investors  that  are 
"accredited  investors  "  within  the 
meaning  of  Regulation  D  under  the  1933 
Act,  as  well  as  tp  certain  investment 
funds  organized  outside  the  United 
States. 

2.  AppUcant'i  shares  cuirrently  are 
held  only  by  OM  Mutual  South  Africa 
Growth  Assets  Fund  Limited  (the 
"SAGA  Fund"),  which  owns  10.50%  of 
applicant's  shades,  and  Old  Mutual 
Fund  Holdings  (Bermuda)  ("Old 
Mutual"),  which  owns  89.50%  of 
applicant's  shares.  Old  Mutual  is  a 
wholly  owned  subsidiary  of  the  South 
Africa  Mutual  liife  Assurance  Society. 
The  SAGA  Funp  is  organized  under  the 
laws  of  Bermuda,  has  20  beneficial 
owners,  and  invests  all  of  its  investable 
assets  in  appUcint.  Each  investor  in  the 
SAGA  Fund  that  is,  based  on  its 
representations,  a  U.S.  person  (as 
defined  in  ReguilaUon  S  under  the  1933 
Act)  received  p^or  to  the  date  of  its 
investment  in  the  SAGA  Fund  written 
disclosure  stating  that  appUcant  would 
seek  to  deregistfer  under  the  Act  and 
would,  upon  cofnpletion  of  the 
deregistration,  i)o  longer  be  subject  to 
regulation  as  am  investment  company 
under  the  Act.  Bach  investor  in  the 
SAGA  Fund  majy  redeem  its  interest  on 
any  day  on  whith  the  New  York  Stock 
Exchange  is  open  for  trading. 


its  shares  unde 
1933  ("1933  A 
its  shares  solel; 
transactions  wi 
section  4(2)  of 


3.  As  of  December  14, 1998. 
applicant's  assets  totaled  approximately 
U.S.  $570  million  and  applicant  had 
Uabihties  of  approximately  $6,600,000, 
consisting  primarily  of  investment 
advisory  fees,  custodian  and 
administrative  charges,  and  legal  and 
accounting  expenses.  Applicant  intends 
to  continue  investing  its  assets  primarily 
in  equity  securities  of  South  African 
issuers. 

Applicant's  Legal  Analysis 

1.  Section  8(f)  of  the  Act  provides  that 
whenever  the  SEC,  upon  application  or 
its  own  motion,  finds  that  a  registered 
investment  company  has  ceaseid  to  be  an 
investment  company,  the  SEC  shall  so 
declare  by  order  and  upon  the  taking 
effect  of  such  order,  the  registration  of 
such  company  shall  cease  to  be  in  effect. 

2.  Section  3(c)(1)  of  the  Act  provides 
that  an  issuer  is  not  an  investment 
company  within  the  meaning  of  the  Act 
if  (a)  its  outstanding  secxirities  (other 
them  short-term  paper)  are  beneficially 
owned  by  not  more  than  100  persons, 
and  (b)  it  is  not  making  and  does  not 
presently  propose  to  make  a  pubUc 
offering  of  its  securities. 

3.  Applicant  states  that  it  is  not  an 
investment  company  within  the 
meaning  of  section  3(c)(1)  of  the  Act 
because  its  outstanding  securities  are 
owned  by  fewer  than  100  persons  and 
it  is  not  making  and  does  not  presently 
propose  to  make  a  pubUc  offering  of  its 
seciuities. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margarat  H.  McFarland. 
Deputy  Secretary. 

|FR  Doc  99-2000  Filed  1-27-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-40956;  Pile  No.  SR-Amex- 
9S-48\ 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC 
Relating  to  the  Listing  and  Trading  of 
Term  Notes  Linked  to  Select  Sector 
SPDRSM 

January  20, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ^  and 
Rule  19b-4  thereunder,^  notice  is 
hereby  given  that  on  December  21, 1998. 
the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 


Seciuities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
Commission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  to  list  and  trade 
term  notes  linked  to  Select  Sector 
SPDRSM,3  traded  on  the  Amex  (the 
"Notes").  Each  Note  issuance  will  be 
linked  to  a  separate  Select  Sector 
SPDRS"^  approved  for  trading  on  the 
Amex.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the  Commission 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Amex  to  list 
term  notes,  each  of  which  shall  be 
separately  linked  to  one  of  nine  Select 
Sector  SPDRSM  approved  for  trading  on 
the  Amex.  Under  Section  107A  of  the 
Amex  Company  Guide,  the  Exchange 
may  approve  for  Usting  and  trading 
securities  which  cannot  be  readily 


•  15  U.S.C.  78s(b)(l). 
2 17  CFR  240.19b-4. 


>The  Select  Sector  SPDRs^m^  to  which  the  Notes 
will  be  linked,  comprise  liquid  and  highly 
capitalized  stocks  included  in  the  S&P*  500  Index 
The  nine  Select  Sector  SPDRs***  currently  approved 
for  trading  on  the  Exchange  are  the  Basic  Industries, 
Consumer  Services,  Consumer  Staples,  Cyclical/ 
Transportation,  Energy,  Financial,  Industrial, 
Technology  and  Utilities  Select  Sector  SPDRsS". 
Each  is  offered  by  the  Select  Sector  SPDRsS"  Trust 
("Fund"),  an  open-end  management  investment 
company  registered  under  the  Investment  Company 
Act  of  1940  and  has  been  approved  for  trading  on 
the  Amex  pursuant  to  Amex  Rules  lOOOA  through 
1003A  (Index  Fund  Shares  Rules).  Securities 
Exchange  Act  Release  No.  40749  (December  4, 
1998).  63  FR  68483  (December  11,  1998).  In 
addition.  Select  Sector  SPDRs^^  may  underlie 
options  pursuant  Securities  Exchange  Act  Release 
No.  40157  duly  1, 1998),  63  FR  37426  (July  10, 
1998). 
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categorized  under  the  listing  criteria  for 
common  and  preferred  stocks,  bonds, 
debentures,  or  warrants.*  Similar  to 
other  Exchange  traded  Index-linked 
Notes,  the  Amex  represents  that  both 
the  issues  and  the  issuer  will  meet  the 
general  criteria  set  forth  in  Section  107 A 
of  the  Amex  Company  Guide. 
Furthermore,  the  issuer  will  have  a 
minimimi  tangible  net  worth  in  excess 
of  $100,000,000  and  otherwise 
substantially  exceed  the  earnings 
requirements  set  forth  in  Section  101  of 
the  Amex  Company  Guide.  ^ 

The  Notes  will  be  issued  by  Merrill 
Lynch  &  Co.,  Inc.  ("Merrill")  and 
imderwritten  by  Merrill  Lynch  Pierce 
Fenner  &  Smith  Incorporated.  The  Notes 
will  be  senior,  imsecured  debt 
securities.  Although  a  specific  maturity 
date  will  not  be  established  until  the 
time  of  the  offering,  the  Notes  will 
provide  for  a  maturity  of  between  two 
and  seven  years  from  the  date  of 
issuance.  Each  note  will  provide  for 
payment  at  maturity  based  in  whole  or 
in  part  on  changes  in  the  net  asset  value 
of  the  corresponding  Select  Sector 
SPDRSM.  The  Amex  represents  that 
Merrill  will  issue  the  Notes  in  various 
amounts,  between  $10  and  $25  per  unit, 
with  aggregate  offerings  in  an  amount 
equal  to  between  $15  and  $100  million. 
The  Amex  represents  that  Merrill  is 
currently  undertaking  to  prepare  a 
preliminary  prospectus  for  the  Notes 
which  will  be  available  for  distribution 
to  investors. 

The  Exchange  believes  the  Notes  are 
appropriately  linked  to  Select  Sector 
SPDRsSM  because  Select  Sector 
SPDRs^*^  are  open-ended  investment 
companies.  For  this  reason,  the 
Exchange  believes  that  any  concerns 


*  Securities  Exchange  Act  Release  No.  27753 
(March  1. 1990),  55  FR  8626  (March  8.  1990). 
S«ction  107A  of  the  Amex  Company  Guide,  states 
that  the  Exchange  will  consider  listing  any  security 
not  otherwise  covered  by  the  Exchange's  listing 
requirements,  provided  the  security  satisHes  the 
following  criteria:  Assets/Equity — the  issuer  shall 
have  assets  in  excess  of  SlOO  million  and 
stockholders'  equity  of  at  least  SIO  million.  In  the 
case  of  an  issuer  which  is  unable  to  satisfy  the 
earnings  criteria  set  forth  in  Section  101  (i.e.,  pre- 
tax income  of  $750,000  in  iu  last  fiscal  year,  or  in 
two  of  its  last  three  fiscal  years  and  net  income  of 
at  least  $400,000),  the  Exchange  generally  will 
require  the  issuer  to  have  either  assets  in  excess  of 
$200  million  and  stockholders'  equity  of  at  least 
$10  million  or  assets  in  excess  of  $100  million  and 
stockholders'  equity  of  at  least  $20  million; 
Distribution — minimum  public  distribution  of 
1,000,000  trading  units  with  a  minimum  of  400 
public  shareholders,  except,  if  traded  in  thousand 
dollar  denominations,  then  no  minimum  number  of 
holders;  and  Principal  Amount/ Aggregate  Market 
Value — not  less  than  $4  million. 

*  Section  101  of  the  Amex  Company  Guide, 
requires,  among  other  things,  that  an  issuer  have 
stockholders'  equity  of  at  least  $4  million  and  pre- 
tax income  of  $750,000  in  its  last  fiscal  year,  or  in 
two  of  its  last  three  fiscal  years. 


with  respect  to  potential  manipulation 
or  market  impact  upon  settlement  of  the 
Notes  at  maturity  are  minimized. 
Similar  to  the  exercise  of  an  option 
overlying  a  Select  Sector  SPDR^m, 
which  would  require  physical  delivery 
of  the  underlying  Select  Sector  SPDR^m, 
and  as  was  discussed  in  the  order 
approving  the  trading  of  options  on 
Select  Sector  SPDRssmo  concerns  with 
respect  to  potential  manipulation  or 
market  impact  upon  settlement  are 
minimized  because  Select  Sector 
SPDRsSM  even  though  some  or  all  of  the 
necessary  securities  needed  to  be 
deposited  are  not  available,  the 
Exchange  beUeves  that  the  underlying 
Select  Sector  SPDRsSm  will  be  available 
in  the  secondary  market  upon 
settlement.  Further,  although  there  is  no 
absolute  assurance  that  market 
participants  will  create  Select  Sector 
SPDRsSM,  it  is  likely  that  arbitrage 
opportunities  will  create  an  incentive  to 
do  so. 

Surveillance  procedures  similar  to 
those  in  place  and  used  to  surveil  the 
trading  in  Merrill  Lynch  Euro  Fimd 
MITTS  '  ("Euro  Fund  MITTS")  will  be 
used  to  surveil  trading  in  the  term  notes 
linked  to  the  various  Select  Sector 
SPDRs^^*.  Accordingly,  the  Exchange 
will  monitor  trading  in  the  Notes  and  in 
the  Select  Sector  SPDRsSm.  And  similar 
to  the  Euro  Fund  MITTS,  if  the 
Exchange  detects  unusual  activity  in  the 
Select  Sector  SPDRsm  Notes,  it  will 
examine,  if  necessary,  activity  in  the 
stocks  held  by  the  Select  Sector  SPDRsm 
as  well  as  the  redemption  activity  in  the 
Select  Sector  SPDRsm  itself.  The  net 
asset  values  of  the  Select  Sector 
SPDRsSM  will  be  calculated 
continuously  by  Amex  and 
disseminated  every  15  seconds  on 
Network  B  of  the  Consolidated  Tape 
Association  ("CTA").  As  discussed  in 
the  order  approving  the  trading  of  Select 
Sector  SPDRsSM,  Merrill  currently  has  in 
place  procedures  to  prevent  the  misuse 
of  material,  non-public  information 
regarding  changes  to  component  stocks 
in  the  Select  Sector  SPDRss^.s 

Holders  of  the  Notes  will  not  receive 
any  interest  payments.  However, 
holders  of  the  Notes  will  receive  at 
maturity  settlement  payment  equal  to 
the  principal  amount  of  the  notes  plus 
a  "Supplemental  Redemption  Amount", 
based  on  the  percentage  increase  in  the 
Select  Sector  SPDRsm  from  the  starting 
value  to  the  adjusted  ending  value.  The 
starting  value  will  equal  the  net  asset 


*  Supra  note  3. 

'  Securities  Exchange  Act  Release  No.  40367 
(August  26. 1998),  63  FR  47052  (September  3, 
1998). 

*  Supra  note  3. 


value  of  the  Select  Sector  SPDRsm  on  or 
prior  to  the  pricing  date,  the  adjusted 
ending  value  will  equal  the  average 
value  of  the  Select  Sector  SPDR^m  on 
five  consecutive  trading  days  shortly 
prior  to  maturity,  as  reduced  by  an 
adjustment  factor  and  as  adjusted  for 
certain  anti-dilution  events.  The  annual 
adjustment  factor,  generally  in  an 
amount  between  0.5%  and  3%,  will  be 
applied  to  the  net  asset  value  of  the 
Select  Sector  SPDRs^  on  a  pro  rata  basis 
each  day  for  purposes  of  determining 
the  adjusted  ending  value.  The  actual 
adjustment  factor  will  be  determined  on 
the  pricing  date.  Upon  maturity,  at 
Merrill's  option,  the  Notes  will  settle 
into  either  shares  of  the  Select  Sector 
SPDRSM  or  cash.  The  exchange  notes 
that  the  formula  may  produce  a  total 
return  at  maturity  which  is  lower  than 
the  return  a  holder  of  the  corresponding 
Select  Sector  SPDRs^m  might  receive 
during  the  same  period.  At  maturity, 
holders  of  the  Notes  will  not  receive  less 
than  100%  of  the  initial  issue  price. 
Because  the  Notes  are  Unked  to  a 
portfolio  of  equity  securities,  the 
Amex's  existing  equity  floor  trading 
rules  and  standard  equity  trading  hours 
(9:30  a.m.  to  4:00  p.m.  Eastern  Standard 
Time)  will  apply  to  the  trading  of  the 
Notes.  Pursuant  to  Amex  Rule  411,  the 
Exchange  will  impose  a  duty  of  due 
diligence  on  its  members  and  member 
firms  to  learn  the  essential  facts  relating 
to  every  customer  prior  to  trading  the 
Notes.  Further,  pursuant  to  Amex  Rule 
462,  the  Notes  will  be  subject  to  the 
equity  margin  rules  of  the  Exchange.  In 
addition,  consistent  with  other 
structured  products,  the  Exchange  will 
distribute  a  circular  to  its  membership, 
prior  to  the  commencement  of  trading, 
providing  guidance  with  regard  to 
member  firm  compliance 
responsibilities,  including  appropriate 
suitability  criteria  and/or  guidelines. 
The  circular  will  state  that  before  a 
member,  member  organization,  or 
employee  of  such  member  organization 
undertakes  to  recommend  a  transaction 
in  the  security,  such  member  or  member 
organization  should  make  a 
determination  that  the  security  is 
suitable  for  such  customer  and  the 
person  making  the  recommendation 
should  have  a  reasonable  basis  for 
believing  at  the  time  of  making  the 
recommendation,  that  the  customer  has 
such  knowledge  and  experience  in 
financial  matters  that  they  may  be 
capable  of  evaluating  the  risks  and  the 
special  characteristics  of  the 
recommend  transaction,  including  those 
highlighted,  and  is  financially  able  to 
bear  the  risks  of  the  recommended 
transaction.  Lastly,  as  with  other 
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structured  products,  the  Exchange  will 
closely  moniton  activity  in  the  Notes  to 
identify  and  deier  any  potential 
improper  trading  activity  in  the  Notes. 

2.  Basis 

The  proposec  rule  change  is 
consistent  with  Section  6(b)8  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5) 'f  in  particular  in  that  it 
is  designed  to  jirevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  an|d  equitable  principles  of 
change,  to  fostefe*  cooperation  emd 
coordination  w|th  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mec  lanism  of  a  free  and 
open  market  an  d  a  national  market 
system. 


B.  Self-Regulatory 
Statement  on  B  urden 


Organization 's 
on  Competition 


The  Exchange  does  not  believe  that 
the  proposed  ryle  change  will  impose 
any  burden  on  Competition. 

C.  Self-Regulatpry  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
S4embers,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effi^tiveness  of  the 
Proposed  Rule  Change  and  Timing  fbr 
Commission  A^on 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)"  aid  Rule  19b-l(e)(6)i2  of 
the  Act.  The  proposed  rule  change  does 
not  significantly  affect  the  protection  of 
investors  or  th0  public  interest,  does  not 
impose  any  sig|iiflcant  burden  on 
competition;  ai^d  does  not  become 
operative  prior  to  30  days  after  the  date 
the  proposed  rple  change  was  filed  with 
the  Commission. 

Rule  19b-4(^)(6)  also  provides  that 
the  SRO  provide  the  Commission  with 
written  notice  of  its  intent  to  file  the 
proposed  rule  change,  along  with  a  brief 
description  an|  text  of  the  proposed 
rule  change,  at  least  five  business  days 
prior  to  the  date  of  fiUng  the  proposed 
rule  change,  otisuch  shorter  time  as 
designated  by  the  Commission.  The 
Amex  requesteid  that  the  Commission 
waive  the  notification  period  in  order  to 
expedite  the  Ufting  and  trading  of  term 
notes  linked  ta  Select  Sector  SPDRssm. 
The  Commission  finds  good  cause  to 
waive  the  notification  period  because  it 


previously  reviewed  and  approved  the 
composition  and  maintenance  of  the 
nine  Select  Sector  SPDRs^'*'  underlying 
the  term  notes.  *^ 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  the  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchcinge 
Conunission.  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  file  number  SR-Amex- 
98—48  and  should  be  submitted  by 
February  18, 1999. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand, 
Deputy  Secretary. 
IFR  Doc.  99-2003  Filed  1-27-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40951;  File  No.  SR-CBOE- 
98-33] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Approving  Proposed  Rule 
Change  and  Amendment  No.  1  Thereto 
Relating  to  Exercise  Advice 
Procedures 

lanuary  15, 1999. 

I.  Introduction 

On  July  27, 1998,  the  Chicago  Board 
Options  Exchange,  hic.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change. 
The  Exchange  proposes  to  clarify  certain 
existing  exercise  procedures  for  cash- 
settled  and  noncash-settled  options  and 
io  provide  that  the  failure  to  submit  an 
exercise  advice  in  a  timely  maimer  will 
be  designated  as  a  minor  rule  violation 
subject  to  simimary  fines  set  forth  in 
CBOE  Rule  17.50.  Amendment  No.  1 
was  submitted  to  the  Commission  on 
November  3, 1998.^  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  November  16, 
1998.'*  The  Commission  received  no 
comments  on  the  proposal.  This  order 
approves  the  proposal,  as  amended. 

II.  Description  of  the  Proposal 

Restrictions  on  the  Exercise  of  Cash- 
Settled  Index  Options 

Currently,  a  cash-settled  index  option 
cannot  be  exercised  during  a  trading 
delay,  halt  or  suspension.  This  policy 
does  not  apply  if  the  trading  delay,  halt, 
or  suspension  occurs  on  the  last 
business  day  prior  to  expiration  or  if  the 
President  of  the  Exchange  or  his 
designee  determines  otherwise.  The 
Exchange  proposes  to  amend  CBOE 
Rule  11.1.05  to  codify  this  poUcy.^  In 


M5  U.S.C.  78»(b)(l). 

»17CFR240.19b-4. 

^  Letter  from  Arthur  B.  Reinstein,  Assistant 
General  Counsel,  CBOE.  to  Kelly  McCormick. 
Attorney,  Division  of  Market  Regulation,  SEC,  dated 
October  27, 1998  ("Amendinent  No.  1"). 
Amendment  No.  1  clarifles  the  Business  Conduct 
Committee's  authority  to  impose  sanctions  under 
proposed  rules  17.50(c)(2]  and  (d)(2);  makes 
technical  corrections  to  the  proposed  rule  language; 
clarifies  amendments  to  proposed  rules  11.1.05  and 
11.1.07;  and  elaborates  on  the  statutory  basis  for  the 
proposed  rule  change. 

*  Exchange  Act  Release  No.  40645  (November  6, 
1998)  63  FR  63761  (November  16, 1998). 

'  The  Exchange  note  that  the  restriction  of  the 
exercise  of  cash-settled  index  options  is  currently 
reflected  in  Exchange  Regulatory  Circular  RG-91- 
11. 
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addition,  the  Exchange  proposes  to 
allow  processing  of  an  exercised  cash- 
settled  index  option  during  a  trading 
delay,  halt,  or  suspension  if  it  can  be 
documented  that  the  decision  to 
exercise  the  option  was  made  during  an 
allowable  time  frame,  before  the  delay, 
halt,  or  suspension.  The  Exchange  , 

proposes  to  codify  this  policy  in 
proposed  CBOE  Rule  4.16(b),  which  is 
the  general  rule  regarding  exercise 
restrictions.^ 

Exercise  Notice  Procedures  for  Cash- 
Settled  Index  Options 

CBOE  Rule  11.1.03  currently  requires 
members  to  notify  the  Exchange  of 
certain  exercise  decisions  concerning 
cash-settled  index  options  and  sets  forth 
procedures  for  providing  such 
notification.  The  Exchange  proposes  to 
amend  CBOE  Rule  11.1.03  that  the  rule 
only  applies  to  American-style,  cash- 
settled  index  options  and  dies  not  apply 
to  European-style,  cash  settled  index 
options.' 

Exercise  Notices  Inconsistent  with  Just 
and  Equitable  Principles  of  Trade 

Currently,  CBOE  Rule  11.1.07  states 
that  submitting  or  preparing  an  exercise 
instruction  after  the  exercise  cutoff  time 
for  any  expiring  option  on  the  basis  of 
material  information  released  after  the 
cutoff  time  is  inconsistent  with  just  and 
equitable  principles  of  trade.  CBOE  Rule 
11.1.07  applies  to  expiring  noncash- 
settled  equity  options.  The  Exchange 
has  also  considered  preparing  or 
submitting  an  exercise  advice  or  advice 
cancel  after  the  applicable  deadline  for 
any  non-expiring  American-style,  cash- 
settled  index  option  based  on  material 
information  released  after  the  deadline 
to  be  inconsistent  with  just  and 
equitable  principles  of  trade^ 

The  Exchange  believes  this  policy 
would  be  more  effectively 
communicated  to  members  if  it  is 
moved  to  proposed  Rule  11.1.03(e),  for 
American-style,  cash-settled  index 
options  and  repeated  in  proposed  CBOE 
Rule  11.1.06(f)  for  noncash-settled 
equity  options.  By  adding  these  new 
subdivisions,  the  Exchange  believes 
members  will  be  made  aware  of  the 
policy  without  having  to  refer  to  other 
interpretations  of  the  Rule. 

Therefore,  the  Exchange  proposes  to 
add  new  paragraph  (e)  to  Rule  11.1.03 


■Proposed  CBOE  Rule  11.1.05  will  also  cross 
reference  proposed  CBOE  Rule  4.16(b). 

'  The  proposed  rule  does  not  apply  to  European- 
style  options  because  European-style  options 
cannot  be  exercised  early.  Moreover,  their  value  is 
fixed  on  their  expiration  day  and  cannot  be  changed 
or  effected  by  subsequent  news.  Therefore,  the 
Exchange  does  not  require  exercise  advices  to  be 
filed. 


to  specify  for  non-expiring  American- 
style,  cash-settled  index  options  that 
preparing  or  submitting  an  exercise 
advice  or  advice  cancel  after  the 
applicable  deadline  on  the  basis  of 
material  information  released  after  the 
deadline,  in  addition  to  constituting  a 
violation  of  Rule  11.1,  is  an  activity 
inconsistent  with  just  and  equitable 
principles  of  trade.  Moreover,  the 
Exchange  proposes  to  add  new 
paragraph  (f)  to  CBOE  Rule  11.1.06  to 
specify  that  preparing  or  submitting  an 
exercise  instruction,  contrary  exercise 
advice,  or  advice  cancel  after  4:30  p.m. 
Chicago  Time  on  the  basis  of  material 
information  released  after  such  time,  in 
addition  to  constituting  a  violation  of 
CBOE  Rule  1 1 . 1 ,  is  an  activity 
inconsistent  with  just  and  equitable 
principles  of  trade.  Accordingly,  the 
general  provision  currently  found  in 
CBOE  Rule  11.1.07  will  no  longer  be 
necessary  and  will  be  deleted. 

Options  Not  Subject  to  Exercise  by 
Exception 

The  Exchange  proposes  to  clarify  the 
requirements  in  CBOE  Rule  11.1.06(c) 
which  applies  to  exercise  decisions  and 
instructions  for  noncash-settled  equity 
options  that  are  not  subject  to  the 
exercise  by  exception  provisions  of  the 
Options  Clearing  Corporation's  Rule 
805.  Proposed  CBOE  Rule  11.1.06(c) 
will  clarify  that  a  member  must  deliver 
to  the  Exchange,  no  later  them  4:30  p.m. 
Chicago  Time,  each  exercise  instruction 
prepared,  submitted,  or  accepted  by  the 
member  for  all  noncash-settled  equity 
options  that  are  not  subject  to  the 
automatic  exercise  procedures  of 
exercise  by  exception.  Proposed  CBOE 
Rule  11.1.06(d)  clarifies  that  a  member 
is  excused  from  compliance  with  the 
exercise  instruction  requirements  if  one 
of  the  exceptions  set  forth  in  CBOE  Rule 
11.1(b)  applies  and  the  member 
complies  with  Interpretation  .01  of  the 
Rule.  Accordingly,  the  Exchange 
proposes  to  delete  paragraphs  (c)-(e)  of 
CBOE  Rule  11.1.06  and  replace  them 
with  new  paragraphs  (c)  and  (d). 

Other  Clarifications 

The  Exchange  also  proposes  to  revise 
CBOE  Rule  11.1.03(c)  concerning  the 
preparation  of  exercise  advices  before 
the  purchase  of  Aiuerican-style,  cash- 
settled  index  option  contracts  to  mirror 
the  same  provision  that  applies  to 
noncash-settled  equity  options  in  CBOE 
Rule  11.1(d).  hi  addition,  the  Exchange 
proposes  to  amend  CBOE  Rule  11.1  to 
accurately  reference  the  definitions  of 
preparation,  submission  and  acceptance 
of  exercise  instructions.  As  amended, 
the  Exchange  believes  the  proposed  rule 
reflects  the  different  sources  of  exercise 


instructions  (i.e..  Clearing  Members 
prepare  exercise  instructions  for 
proprietary  accounts,  members  submit 
exercise  instructions  to  Clearing 
Members,  and  members  accept  exercise 
instructions  from  customer  accounts). 
Finally,  the  Exchange  has  corrected 
references  to  defined  terms.  For 
example,  references  to  "Member"  or 
"Member  Organization"  have  been 
corrected  to  refer  to  the  term  member  as 
defined  in  Section  1.1  of  the  Exchange 
Constitution. 

Summary  Fines  for  Failure  to  Submit  an 
Exercise  Advice 

The  Exchange  proposes  to  make  the 
failure  to  submit  a  contrary  exercise 
advice,  advice  cancel,  or  exercise 
instruction  in  a  timely  manner  pursuant 
to  CBOE  Rule  11.1.06,  relating  to  the 
exercise  or  nonexerclse  of  a  noncash- 
settled  equity  option,  a  minor  rule 
violation  subject  to  the  procedures  and 
summary  fine  provisions  of  CBOE  Rule 
17.50.  The  Exchange  proposes  to  add 
new  paragraph  (8)  to  CBOE  Rule 
17.50(g)  to  provide  that  any  member 
that  fails  to  follow  the  advice 
procedures  in  CBOE  Rule  11.1.06  will 
be  subject  to  summary  fines  specified  in 
CBOE  Rule  17.50.  A  member  will 
receive  a  Letter  of  Information  for  the 
first  infi-action,  in  any  twelve-month 
period.  A  member  will  receive  a  Letter 
of  Caution  for  a  second  infraction,  and 
for  any  subsequent  infractions  a  member 
will  receive  a  $500  fine. 

Members  will  be  able  to  confest  a 
summary  fine  decision  for  violation  of 
proposed  CBOE  Rule  17.50(g)(8).  CBOE 
Rule  17.50(c)(1),  which  permits 
members  to  seek  review  by  the  Business 
Conduct  Committee  ('BCC"),  has  been 
amended  to  provide  review  of  fines 
imposed  under  new  paragraph  (g)(8). 

Calculation  of  Summary  Fines  for 
Failure  to  Submit  Accurate  Trade 
Information 

CBOE  Rules  17.50(g)(4)(b)  and  (5)(b) 
provide  for  the  escalation  of  total  fines 
for  repeated  violations  of  CBOE  Rule 
6.51.  CBOE  Rule  6.51  sets  forth  the 
reporting  duties  of  members.  The 
Exchange  proposes  to  amend  paragraphs 
(4)(b)  and  (5)(b)  regarding  the 
calculation  of  the  total  fine  imposed  on 
a  member  after  2  fines  for  failing  to 
submit  or  report  accurate  trade 
information  in  any  18-month  period.  If 
a  member  incurs  two  fines  under  CBOE 
Rule  17.50(g)(4)  or,  similarly  CBOE  Rule 
17.50(g)(5),  in  any  18-month  period,  any 
subsequent  fine  will  be  calculated  by 
adding  the  amount  of  the  rne  assessed 
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for  the  current  Violation  to  the  amount 
of  the  next  most  recently  incurred  fine.* 
The  Exchange  also  proposes  to  amend 
CBOE  Rule  17.30.03(a)  to  change  from 
the  fifth  day  of  the  month  to  the  tenth 
day  of  the  monih  the  date  by  which  the 
Exchange  shall  attempt  to  serve 
members  who  ihcur  fines  under  CBOE 
Rule  17.50(g)(4)  or  (g)(5).  The  proposed 
rule  change  als0  amends  the  day  by 
which  a  member  may  request 
verification  of  the  fine  from  the 
Exchange.  The  tnember  will  now  have 
to  make  such  a  request  by  the  twenty- 
fifth  of  the  monjth  instead  of  the 
twentieth  of  th«  month,  as  currently 
required.  The  Eicchange  believes  these 
changes  will  prdvide  more  time  to 
process  the  fin^  at  the  beginning  of  the 
month  while  piieserving  the  ciurent  time 
period  by  which  a  member  may  request 
verification  of  t^e  fines. 

Exchange  Discretion  to  Bring 
Disciplinary  Aaion 

The  Exchange  is  proposing  to  modify 
the  summary  fine  appeal  provisions 
found  in  CBOE  Rule  17.50(c)(2)  and 
(d)(2).  The  Exchange  proposes  to  clarify 
the  BCC's  and  the  Appeals  Committee's 
authority  to  imJ)ose  sanctions  in  an 
appeal  of  a  mirjor  rule  violation.  The 
appellate  panel|  must  determine  that  the 
conduct  serving  as  the  basis  for  the 
action  under  review  is  in  fact  a  violation 
of  an  Exchange  rule  before  a  sanction 
may  be  impose^.  The  BCC  and  the 
Appeals  Commjittee,  however,  may  only 
review  the  alleged  conduct  to  determine 
if  the  conduct  violates  the  rule  charged 
and  appealed,  n  the  alleged  conduct 
would  constiture  a  violation,  the  BCC  or 
the  Appeals  Committee  could  determine 
that  the  condu<it  at  issue  did  not  rise  to 
the  level  that  would  trigger  a  summary 
fine  but  was,  nonetheless,  in  violation  of 
the  Exchange  rtule  alleged  to  have  been 
violated.  In  sudh  a  case,  the  BCC  or  the 
Appeals  Comm  ittee  could  impose  a 
disciplinary  sa;  iction  for  the  violating 
of  its  decision 
summary  fine  appeal. 

The  Excnangte  also  proposes  to  modify 
CBOE  Rule  17.  >0(f)  the  conform  it  to  a 


■The  Exchange 
In  January,  Membei 
under  CBOE  Rule 
Rule  6.51  (based  or 
member  submitted 
times).  In  February 
fine  under  CBOE 
appropriate  fme  is 
Member  XYZ  incu 
pursuant  to  CBOE 
total  Tine  of  $350. 
third  fine  incurred 
incurred  fine  (S25Q I 
a  fourth  Hne  of  $25 ) 
17.50(g)(4)(b).  musi 
by  adding  the  fourt  i 
most  recently  incu|red 


vided  the  following  example: 
XYZ  incurs  a  Tme  of  SlOO 

S0(g)(4)  for  violation  of  CBOE 
the  percentage  of  times  that  the 
inaccurate  or  no  transaction 
Member  XYZ  incurs  a  second 

17.S0(g)(4)andthe 
leemed  to  be  S2S0.  In  March. 
I  a  third  fine  for  $100  and, 
ule  17.S0(g)(4)(b),  must  pay  a 

ich  is  calculated  by  adding  the 
SlOO)  to  the  next  most  recently 

In  April,  Member  XYZ  incurs 

and.  pursuant  to  CBOE  Rule 
pay  a  total  of  $600  calculated 

Tme  ($250)  to  the  total  fine 
($350). 


pro- 
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rule  of  the  Chicago  Stock  Exchange.* 
Proposed  CBOE  Rule  17.50(f)  has  been 
amended  to  clarify  that  the  Exchange 
has  the  discretion  not  to  issue  a 
summary  fine  under  CBOE  Rule  17.50 
in  appropriate  circumstances  such  as 
when  extenuating  circumstances  exist 
or  when  no  remedial  purpose  would  be 
served  by  the  issuance  of  the  fine.  In 
addition,  the  Exchange  would  have  the 
discretion  to  commerce  a  formal 
disciplinary  proceeding  under  CBOE 
Rule  17.2  whenever  the  Exchange 
determines  that  a  rule  violation  is  not 
minor  in  nature. 

The  Exchange  proposes  to  implement 
the  proposed  rule  change  within  45 
days  after  its  approval  by  the 
Commission.  The  Exchange  notes  the 
reason  for  the  time  interval  is  to  give  the 
Exchange  the  opportunity  to  inform 
members  in  the  Exchange's  Regulatory 
Bulletin  before  the  changes  are  put  into 
effect.  The  Exchange  proposes  to 
publish  the  effective  date  in  the 
Exchange's  Regulatory  Bulletin  and  will 
notify  the  Commission  of  the  effective 
date  by  letter. 

III.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  i"  In  particular,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  Sections  6(b)(5)  and 
6(b)(6)  "of  the  Act. 

Section  6(b)(5)  of  the  Act  '^  provides, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  and  settling 
securities  transactions,  and  to  protect 
investors  and  the  public  interest.  The 
proposed  rule  change  clarifies  and 
codifies  options  exercise  procedures 
and  the  disciplinary  procedures  for 
certain  violations.  By  clarifying  and 
codifying  these  procedures,  the 
Exchange  provides  notice  of  Exchange 
rules,  which  should  discourage 
fraudulent  and  manipulative  acts  and 
practices  and  facilitate  Exchange 


^  See  Exchange  Act  Release  No.  37255  (May  30. 
1996)  61  FR  28918  (June  6.  1996)  (approving 
Chicago  Stock  Exchange  Article  XII,  Rule  9). 

'°In  reviewing  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

"15  U.S.C.  78fn))(5):  15  U.S.C.  78f(b)(6) 

"15  U.S.C.  78flb)(5). 


members'  compliance  with  exercise 
procedures. 

The  proposed  rule  change  further 
clarifies  and  classifies  the  exercise 
procedures  for  both  cash-settle  index 
options  and  noncash-settled  equity 
options.  The  proposed  rule  change 
further  clarifies  the  appropriate  rules  for 
each  type  of  product  by  expressly 
stating  the  procedures  and  policies 
applicable  to  each  type  of  product  under 
independent  subsections.  For  example, 
the  exercise  rules  for  American-style 
cash-settled  index  options,  found  in 
CBOE  Rule  11.1.03(d),  have  been 
amended  to  reflect  the  policy  that  an 
exercise  advice  may  not  be  prepared 
before  the  purchase  of  the  option 
contract.  This  amendment  mirrors  the 
same  provision  found  in  CBOE  Rule 
11.1(d),  which  applies  to  noncash- 
settled  equity  options.  By  further 
grouping  these  rules  together  based 
upon  the  type  of  product,  members  will 
have  a  clearer  picture  of  applicable 
exercise  procedures,  which  should 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  thereby  foster 
investor  protection. 

The  mandates  of  Section  6(b)(5)  are 
also  furthered  because  the  proposed  rule 
change  clarifies  that  submitting  or 
preparing  an  exercise  instruction  for 
either  non-expiring  American-style, 
cash-settled  index  options  or  expiring 
noncash  settled  equity  options  on  the 
basis  of  material  information  released 
after  the  cutoff  time  is  inconsistent  with 
just  and  equitable  principles  of  trade. 
This  policy  will  now  be  found  in 
proposed  CBOE  Rule  11.1.03(e),  for 
American-style,  cash-settled  index 
options  and  repeated  in  proposed  CBOE 
Rule  11.1.06(f).  The  policy  ensures  that 
options  are  exercised  justly  and 
equitably  by  preventing  the  improper 
use  of  material  information. 

The  Commission  also  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  Section  6(b)(6)  of 
the  Act,"  which  requires  that  members 
shall  be  appropriately  disciplined  for 
violation  of  the  provisions  of  the  Act, 
the  rules  and  regulations  thereunder,  or 
the  rules  of  the  exchange.  The  Exchange 
proposes  to  make  the  failure  to  submit 
a  contrary  exercise  advice,  advice 
cancel,  or  exercise  instruction  in  a 
timely  manner  pursuant  to  CBOE  Rule 
11.1.06,  relating  to  the  exercise  or 
nonexercise  of  a  noncash-settled  equity 
option,  a  minor  rule  violation  subject  to 
the  procedures  and  summary  fine 
provisions  of  CBOE  Rule  17.50,  By 
making  the  violation  of  CBOE  Rule 
11.1.06  a  minor  rule  violation,  members 
will  be  appropriately  disciplined  in  a 


>' 15  U.S.C.  78f(b)(6). 
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timely  manner,  which  should  quickly 
prevent  hiture  violations.  Members 
should  not  be  prejudiced  by  the  rule 
because  their  right  of  review  by  the  BCC 
remains  intact. 

The  proposed  CBOE  Rules  17.50(c)(2) 
and  (d)(2)  are  also  consistent  with  the 
discipUnary  requirements  of  Section- 
6(b)(6).  These  provisions  are  amended 
to  reflect  the  BCC's  and  the  Appeals 
Committee's  authority  to  review 
conduct  and  impose  sanctions  during  a 
summary  fine  appeal.  If  the  BCC  or  the 
Appeals  Committee  determines  that  a 
member's  conduct  is  in  violation  of  the 
Exchange  rule  alleged  to  have  been 
violated,  either  appellate  panel  has  the 
authority  to  impose  sanctions  even  if 
the  conduct  does  not  rise  to  the  level  of 
triggering  a  summary  fine.  The 
Exchange  explained  that  it  believes 
these  appellate  panels  have  the 
authority  to  impose  alternate  sanctions 
even  if  the  conduct  does  not  reach  the 
level  to  trigger  a  summary  fine.'*  The 
BCC  and  the  Appeals  Committee  are, 
however,  limited  to  reviewing  the 
alleged  conduct  as  it  refers  to  the  rule 
originally  charged  and  appealed  and  to 
imposing  sanctions  for  violations  found 
of  such  rule.  The  Commission  believes 
that  these  rules  are  designed  to 
appropriately  and  fairly  discipline 
members  of  violations  of  Exchange 
rules.  The  proposed  rule  change  should 
ensure  that  members  who  repeatedly 
commit  minor  violations  will  not  be 
able  to  avoid  discipline.  Moreover,  the 
proposed  rule  protects  members  by 
limiting  the  appellate  panel  to  review 
the  member's  conduct  as  it  relates  to 
violations  of  the  rule  originally  charged 
and  appealed. 

IV.  Conclusion 

/( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'s  that  the 
proposed  rule  change  (SR-CBOE-98- 
33)  is  approved,  as  amended. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '8 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  99-2001  Filed  1-27-99;  8:45  ami 
ULUNQ  CODE  801O-01-M 


"See CBOE  Rule  17.50(0.  which  provides  that 
the  Exchange  may,  whenever  it  determines  that  any 
violation  is  not  minor  in  nature,  proceed  under 
CBOE  Rule  17.2. 

•M5U.S.C.  78s(b)(2). 

"  17  CFR  200.3(K3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40957;  File  No.  SR-CBOE- 
98-63] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  To  Amend  the  Firm  Quote 
Requirement 

January  20, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
December  15, 1998.  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  publishing  this  notice  to  soUcit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
firm  quote  rule,  Rule  8.51,  and 
Interpretation  and  Policy  .04  to  Rule  6.8, 
to  amend  the  firm  quote  requirement  so 
that  it  is  equal  to  the  RAES  contract 
limit  applicable  to  that  class  of  options. 
Rule  8.51  also  will  allow  the 
appropriate  Floor  Procedure  Committee 
("FPC")  to  establish  a  different 
requirement  for  a  particular  class  of 
options  that  is  no  less  than  the  RAES 
contract  limit  and  no  more  than  fifty 
(50)  contracts  to  enable  the  FPC  to  deal 
with  specific  circumstances  of  trading 
in  a  particular  options  class.  For  classes 
or  series  that  are  not  traded  on  RAES, 
the  appropriate  FPC  would  be  able  to 
establish  a  firm  quote  requirement  of 
between  ten  (10)  and  fifty  (50)  contracts. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
CBOE  and  at  the  Commission. 

U.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 


sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1 .  Basis 

The  Exchange  proposes  to  amend  its 
firm  quote  requirement  to  allow  the 
appropriate  FPC  to  establish  the 
requirement  for  each  particular  class  of 
options.  Generally,  the  firm  quote 
requirement  will  be  equal  to  the  RAES 
contract  limit  applicable  to  that  class  of 
options.  The  firm  quote  requirement 
will  apply  at  all  times,  except  during  a 
trading  rotation,  and  obligates  a  trading 
crowd  to  sell  (buy)  the  established 
number  of  contracts  at  the  offer  (bid) 
which  is  displayed  when  a  buy  (sell) 
customer  order  reaches  the  trading 
station  where  the  particular  option  class 
is  located  for  trading.  Currently, 
paragraph  (a)(2)  of  Rule  8.51  requires 
trading  crowds  to  buy  (sell)  at  least  ten 
(10)  contracts  under  these 
circumstances. 

Because  RAES  is  essentially  a  form  of 
electronic  firm  quote,  the  Exchange 
believes  that  in  most  cases,  the  firm 
quote  requirement  should  be  no  less 
than  the  RAES  contract  limit  for  a 
particular  options  class.  In  fact,  in 
deciding  to  raise  the  firm  quote 
requirement,  the  Exchange  noted  that 
the  appropriate  FPC  responsible  for 
setting  the  contract  limit  for  RAES  in 
particular  option  classes  recently 
increased  the  RAES  maximum  contract 
size,  such  that  in  most  cases  the  RAES 
contract  limit  is  now  higher  than  the 
firm  quote  requirement. ^  Additionally, 
the  CBOE  proposes  to  allow  the 
appropriate  FPC,  in  its  discretion,  to 
establish  a  different  firm  quote 
requirement  for  a  particular  class  of 
options  that  is  no  less  than  the  RAES 
contract  limit  and  no  more  than  fifty 
(50)  contracts.  This  provision  would 
enable  the  appropriate  FPC  to  deal  with 
the  specific  circumstances  of  trading  in 
a  particular  option  class.  For  classes  or 
series  that  are  not  traded  on  RAES,  the 
appropriate  FPC  would  be  able  to 
establish  a  firm  quote  requirement  of 
between  ten  (10)  and  fifty  (50) 
contracts.' 


>  15  U.S.C.  78«(b)(l). 


2  See  Regulatory  Circulars  RG9B-102,  RG98-117. 
RG98-lig. 

'The  new  Hrm  quote  requirement  will  remain  in 
effect  for  that  options  class  indefinitely  or  until  the 
FPC  changes  it.  The  FPC  meets  once  every  two 
weeks.  The  discretion  given  by  the  proposed  rule 
change  is  intended  to  enable  the  FPC  to  respond  to 
general  trading  trends  in  a  given  options  class. 
Phone  call  between  Timothy  Thompson,  Director, 
Regulatory  Affairs.  Legal  Departni^nt,  CBOE.  Sonia 

Continued 
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Exchange  Rule  8.51  will  continue  to 
provide  that  the  appropriate  Market 
Performance  Cammittee  may  determine 
the  classes  and  penes  that  will  be 
subject  to  the  reiquirements  of  the  Rule. 
The  CBOE  also  is  amending 
Interpretation  and  Policy  .06  to  Rule 
8.51  to  clarify  tjiat  the  firm  quote 
requirement  foij  spreads  and  straddles 
applies  only  in  pquity  options.  The 
CBOE  notes  that  issue  was  clearly  stated 
in  rule  filing  SR-CBOE-94-54  and  in 
the  Commission's  order  approving  that 
filing.*  Howev^,  the  rule  language  itself 
is  not  clear  on  t^is  point.  Thus,  the 
CBOE  is  making  this  change  to  clarify  in 
the  rule  text  wHat  was  originally 
intended  by  that  rule  filing. 

2.  Statutory  Badis 

The  Exchangt  believes  that  by  raising 
the  firm  quote  requirement,  the 
proposed  rule  change  will  increase  the 
liquidity  of  the  effected  option  classes 
such  that  it  is  consistent  with  and 
furthers  the  objectives  of  Section  6(b)  of 
the  Act,'  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5),8  in 
particular,  in  thjat  it  removes 
impediments  tq  a  free  and  open  market 
and  protects  investors  and  the  public 
interest. 

B.  Self-Regulatdry  Organization 's 
Statement  an  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Cbmments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  writtenjcomments  with  respect 
to  the  proposed!  ruJe  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  A<ttion 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  witiin  such  longer  period  (i) 
as  the  Commis^on  may  designate  up  to 
90  days  of  suchj  date  if  it  finds  such 
longer  period  t(^  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 


,Dv 


Patton,  Attorney. 
Conuniuion.  and 
Counsel,  Division 
Conunission.  on 

*  Securities  Exchingi 
31.1995),  60  FR30t 

» 15  U.S.C.  78f(b), 

•  15  U.S.C  78f(b)(5). 


ision  of  Market  Regulation, 
C  instance  Kiggins,  Special 
Market  Regulation, 
Jai^uary  6.  1999. 

,e  Act  Release  No.  35785  (May 
25  (June  7. 1995). 


(a)  by  order  approve  proposed  rule 
change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi'om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  in  Washington,  D.C.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-98- 
53  and  should  be  submitted  by  February 
18,  1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  99-2002  Filed  1-27-99;  8:45  am] 
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TENNESSEE  VALLEY  AUTHORITY 

North  Alabama  Pipeline  Crossing  of 
the  Tennessee  River  and  Use  of 
Transmission  Line  Right-of-Way, 
Cullman,  Limestone,  and  Morgan 
Counties,  Alabama 

AGENCY:  Tennessee  Valley  Authority 
(TVA). 

ACTION:  Record  of  Decision  and 
Adoption  of  Final  Environmental 
Impact  Statement  for  the  North  Alabama 
Pipeline  Project  and  the  Final 
Supplement  to  the  Final  Environmental 
Impact  Statement  for  the  Amended 
North  Alabama  Pipeline  Project 
prepared  by  the  Federal  Energy 
Regulatory  Commission  (FERC). 


'  17  CFR  200.30-3\a)(12), 


J[a 


SUMMARY:  This  notice  is  provided  in 
accordance  with  the  Council  on 
Environmental  Quality  (CEQ) 
regulations  (40  CFR  1500  to  1508)  and 
TVA  procedures  implementing  the 
National  Environmental  Policy  Act. 
TVA  has  decided  to  concur  with  a 
right-of-way  permit  issued  by  the  U.S. 
Fish  and  Wildlife  Service  (FWS)  for 
crossing  of  the  Wheeler  National 
Wildlife  Refuge  in  Limestone  and 
Morgan  Counties,  Alabama.  TVA  also 
may  have  to  make  a  decision  on 
requests  made  by  the  Southern  Natural 
Gas  Company  (hereinafter  "Southern") 
for  use  of  TVA's  existing  rights  of  way 
along  the  Trinity-Cullman  and 
Huntsville-Decatur  transmission  lines  in 
Cullman,  Limestone,  and  Morgan 
Counties,  Alabama.  The  environmental 
impacts  of  the  North  Alabama  Pipeline 
Project  were  assessed  in  a  1997 
Environmental  Impact  Statement  (EIS) 
and  1998  Supplemental  EIS  prepared  by 
FERC.  TVA  was  a  cooperating  agency  in 
the  preparation  of  the  above  two  EISs. 
Under  40  CFR  1506.3(c)  of  the  CEQ 
Regulations,  TVA  has  independently 
reviewed  the  two  EISs  prepared  by  the 
Federal  Energy  Regulatory  Commission 
and  found  them  to  be  adequate,  and  is 
herewith  adopting  them.  "TVA  has  also 
determined  that  the  alternatives 
considered  in  the  two  EISs  and  the 
decisions  based  on  them  will  fulfill  the 
requirements  of  sections  101  and  102(1) 
of  the  National  Environmental  Policy 
Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  M.  Draper,  NEPA  Specialist, 
Environmental  Management,  Tennessee 
Valley  Authority,  400  West  Summit  Hill 
Drive,  WT  8C,  Knoxville,  Tennessee 
37902-1499;  telephone  (423)  632-6889 
or  e-mail  hmdraper@tva.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  25, 1996,  Southern  filed 
an  application  with  FERC  for  a 
Certificate  of  Public  Convenience  and 
Necessity  under  the  Natural  Gas  Act  for 
authorization  to  construct,  own,  and 
operate  a  new  natural  gas  pipeline 
between  Tuscaloosa  and  Huntsville 
within  the  state  of  Alabama.  The 
proposed  pipeline  would  serve 
Huntsville  (AL)  Utilities,  Decatur  (AL) 
Utilities,  Marshall  County  (AL)  Gas 
District,  Dekalb-Cherokee  Coimties  (AL) 
Gas  District,  and  Austell  (GA)  Gas 
System.  Himtsville  and  Decatur  would 
be  new  customers  of  Southern.  In  order 
to  provide  gas  service  to  Huntsville, 
Southern  needs  to  cross  the  Tennessee 
River  on  lands  formerly  owned  by  TVA 
and  transferred  to  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  for  the  Wheeler 


National  Wildlife  Refuge.  TVA  needs  to 
concur  in  FWS's  right-of-way  permit.  In 
addition,  TVA  may  need  to  approve 
Southern's  request  to  use  TVA 
transmission  line  right  of  ways  between 
Trinity  and  Cullman  (pipeline  mileposts 
84  to  92)  and  between  Huntsville  and 
Decatur  (pipeline  mileposts  115  to  120). 

FERC  issued  a  certificate  for  the 
proposed  route  on  May  30, 1997.  The 
approved  crossing  of  the  Tennessee 
River  and  Wheeler  National  Wildhfe 
Refuge  System  lands  was  called  the 
Triana  Variation  and  was  located  at 
Tennessee  River  Mile  (TRM)  321. 
Subsequently,  FWS  informed  Southern 
that  it  would  prefer  a  different  route  for 
the  pipeline  to  cross  the  refuge. 
Southern  filed  an  application  for  an 
amended  certificate,  and  this  was 
granted  by  FERC  on  October  28, 1998. 
The  revised  approved  route,  called  the 
1-65  Alternative,  Variation  Number  3, 
crosses  the  Tennessee  River  at  TRM 
309.5  and  also  follows  the  TVA  Decatur 
to  Himtsville  transmission  line  in 
Limestone  County.  The  revised  pipeline 
route  would  extend  113  miles  between 
Tuscaloosa  and  Huntsville.  FWS  issued 
a  National  Wildlife  Refuge  System 
compatibility  determination  and  right- 
of-way  permit  on  January  15. 1999.  FWS 
has  requested  that  TVA  concur  with  its 
right-of-way  permit. 

FERC  issued  a  Notice  of  Intent  to 
Prepare  an  EIS  on  February  26,  1996.  A 
public  scoping  meeting  was  held  on 
April  1, 1996.  A  Draft  EIS  (DEIS)  was 
issued  in  March  1997.  Comments  were 
received  at  public  hearings  on  April  2, 
1997  at  Cordova,  Alabama  and  on  April 
3, 1997  at  Hartselle,  Alabama.  A  total  of 
149  public  hearing  comments  and 
letters  were  received.  As  a  cooperating 
agency,  TVA  commented  on  the  DEIS.  A 
Final  EIS,  including  responses  to  the 
comments  received,  was  issued  in  May 
1997.  Subsequent  to  the  decision  of 
FERC,  one  of  the  cooperating  agencies, 
FWS,  informed  Southern  that  it  would 
prefer  that  the  Tennessee  River  be 
crossed  at  an  existing  utility  or  highway 
corridor,  if  such  a  corridor  could  be 
directionally  drilled.  FWS  requested 
that  existing  corridors  be  tested  before  a 
crossing  would  be  considered  at  the 
certificated  route  (Tennessee  River  Mile 
321).  Southern  subsequently  tested  the 
1-65  corridor  and  determined  that  a 
directional  drill  was  feasible. 
Accordingly,  Southern  requested  a 
certificate  for  an  alternative  route  (the  I- 
65  Alternative).  FERC  issued  a  Draft 
Supplemental  EIS  (DSEIS)  on  the  1-65 
Alternative  in  June  1998.  A  total  of  16 
letters  were  received  and  25  public 
hearing  statements  were  recorded  at  a 
public  hearing  on  July  30, 1998  in 
Hartselle,  Alabama.  As  a  cooperating 
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agency.  TVA  commented  on  the  DSEIS. 
A  Final  Supplemental  EIS,  including 
responses  to  the  comments  received, 
was  issued  in  October  1998. 

Alternatives  Considered 

The  EIS  and  SEIS  prepared  by  FERC 
considered  use  of  other  pipeline 
systems  (System  Alternatives).  Major 
Route  Alternatives,  and  minor 
variations  of  each  major  route 
alternative,  in  addition  to  No  Action. 
For  the  proposed  crossing  of  the 
Tennessee  River  (the  action  that 
requires  TVA  concurrence),  FERC,  FWS, 
and  TVA  considered  two  ahematives  in 
detail.  Action  and  No  Action.  In 
addition,  three  minor  variations  of  the 
action  alternative  (designated  Variation 
Numbers  1,  2  and  3)  were  analyzed  in 
detail.  The  proposed  1-65  Alternative 
(Action  Alternative)  would  follow 
Interstate  65  and  cross  the  former  TVA 
land  now  in  the  Wheeler  National 
Wildlife  Refuge  for  2.7  miles  (70  to  90 
foot  wide  construction  right-of-way). 
The  Tennessee  River  crossing  would  be 
at  Tennessee  River  Mile  (TRM)  309.5, 
on  the  west  side  of  1-65.  The  river 
crossing  would  be  underground  and 
would  involve  a  directional  drill. 

Variation  Number  1  would  cross  the 
Tennessee  River  on  the  east  side  of  I- 
65  and  would  be  further  from 
residences.  Variation  Number  2  would 
be  north  of  the  Teimessee  River  in 
Limestone  County,  Alabama,  and  would 
follow  an  existing  TVA  power  line  and 
pipeline  rights  of  way  to  avoid  the 
crossing  of  forested  wetlands  associated 
with  Beaverdam  Creek.  Variation 
Number  3  would  also  be  north  of  the 
Tennessee  River  in  Limestone  County, 
and  would  follow  an  existing  TVA 
power  line  and  Old  Highway  20.  It  also 
would  avoid  forested  wetlands 
associated  with  Beaverdam  Creek. 

Several  alternatives  were  considered 
but  not  analyzed  in  detail.  The  White 
Springs  Power  Line  Alternative  would 
follow  an  existing  power  line  and  would 
cross  at  TRM  307.5,  involving  2.85 
miles  of  former  TVA  land  in  Wheeler 
National  Wildlife  Refuge  and  1.1  miles 
of  former  TVA  land  now  in  Point 
Mallard  City  Park.  The  crossing  of  the 
Tennessee  River  and  FUnt  Creek  would 
be  by  open  trench  construction.  Open 
trench  construction  would  have 
potential  impacts  on  endangered  and 
threatened  species.  Because  this 
alternative  would  have  greater  land 
requirements  and  would  involve  open 
trench  construction  of  the  Tennessee 
River,  this  alternative  did  not  offer  any 
environmental  advantages  that  would 
merit  detailed  analysis. 

The  Hudson  Bridge  Alternative  would 
involve  a  crossing  of  the  Tennessee 


River  at  TRM  305.  The  crossing  would 
be  adjacent  to  the  U.S.  31  bridge 
(Hudson  Bridge)  crossing.  This  route 
would  involve  crossing  2.7  miles  of 
former  TVA  land  and  extensive  urban 
area  construction,  in  addition  to  major 
open  cut  crossings  of  the  Tennessee 
River  and  Flint  Creek.  Because  of  the 
greater  impact  on  densely  populated 
areas  and  the  required  open  cut  of  the 
Tennesssee  River,  this  alternative  did 
not  offer  any  environmental  advantages 
that  would  merit  detailed  analysis. 
The  Hartselle  Alternative  would 
involve  crossing  0.8  miles  of  former 
TVA  land  and  3  miles  of  current  TVA 
land  in  the  Swan  Creek  Wildlife 
Management  Area.  It  would  also  involve 
extensive  urban  area  construction,  in 
addition  to  major  open  cut  crossings  of 
the  Tennessee  River  and  Flint  Creek. 
Because  this  alternative  was  twice  as 
long  as  the  proposed  route  and  would 
require  open  cut  construction  of  the 
Tennessee  River,  this  alternative  did  not 
offer  any  environmental  advantages  that 
would  merit  detailed  analysis. 

On  October  28.  1998,  F^RC  issued  an 
order  amending  the  certificate  for  the 
North  Alabama  Pipeline  Project.  The 
certificate  authorized  Southern  to 
construct  the  pipeline  along  the  1-65 
alternative  and  variation  number  3. 

Decision:  TVA  has  decided  to  concur 
with  the  FWS  right-of-way  easement 
allowing  Southern  to  implement  the  I- 
65  Alternative.  Variation  Number  3.  In 
addition.  TVA  may  also  have  to  make  a 
decision  on  any  request  made  by 
Southern  to  use  TVA's  Decatur  to 
Huntsville  transmission  line  right-of- 
way  in  Limestone  County  (pipeline 
mileposts  115  to  120)  and  its  Trinity  to 
Cullman  transmission  line  right-of-way 
in  Cullman  and  Morgan  Counties 
(pipeline  mileposts  84  to  92).  In  making 
these  decisions.  TVA  has  carefully 
considered  the  environmental  impacts 
of  a  new  pipeline  corridor  across  the 
Tennessee  River  as  well  as  the 
comments  of  those  who  oppose  the 
pipeline  for  environmental  and  other 
reasons.  TVA  believes  that  with  tlie 
choice  of  the  1-65  crossing,  the  use  of 
directional  drill,  and  the  selection  of 
variation  Number  3  which  avoids 
forested  wetlands,  the  environmental 
impacts  of  the  proposal  have  been 
reduced  to  insignificant  levels. 

Environmentally  Preferable  Alternative 

Of  the  alternatives  discussed  in  the 
EIS  and  SEIS.  TVA  has  determined  that 
the  No  Action  alternative  would  be 
environmentally  preferable.  It  would 
not,  however,  accomplish  the 
applicant's  and  FERC's  goals  of 
supplying  additional  natural  gas  at 
competitive  rates  to  Huntsville  Utilities, 
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Decatur  Utiliti^  ss.  Marshall  County  (AL) 
Gas  District,  D  jkalb-Cherokee  Counties 
(AL)  Gas  District,  Austell  (GA)  Gas 
System,  or  Cartersville  (GA)  Utilities. 

Environmental  Consequences  and 
Conunitments 

As  a  long,  linear  pipeline,  the  project 
generally  foUoWs  existing  rights  of  way. 
About  40  percent  of  the  proposed  route 
is  unforested  and  would  revert  to  its 
previous  open  land  uses  after  pipeline 
construction.  However,  forested  lands 
would  be  cleaned  and  maintained  in  an 
unforested  condition  by  the  company 
through  periodic  maintenance  activities. 
Forested  wetlands  would  be  cleared  in 
several  places  plong  the  122-mile 
pipeline  route,  Approximately  37.67 
acres  of  forested  wetlands  would  be 
cleared  in  Tusialoosa.  Fayette,  Walker, 
Cullman,  Morgan,  and  Limestone 
Counties  of  A^bama.  Of  this,  24.22 
acres  would  h4  permanently  maintained 
as  cleared  right-of-way.  FWS  and  FERC 
have  adopted  tnitigation  measures  to 
avoid  or  minii^iize  environmental  harm. 
TVA  believes  ihat  the  measures  required 
by  FERC  in  its  October  28.  1998  order 
would  substantially  reduce  the 
environmental  impacts  of  this  project. 
These  include  detailed  construction 
Best  Managemient  Practices,  use  of 
environmental  inspectors,  completion  of 
compliance  with  Section  106  of  the 
National  Historic  Preservation  Act,  and 
surveys  of  cav^  for  Indiana  and  gray 
bats.  SouthemI  will  comply  with  the 
following  measures: 

•  In  order  to  compensate  for 
temporary  anq  permanent  wetland 
impacts.  Southern  will  piut:hase  185 
acres  of  drained  wetland  in  Limestone 
Coimty,  Alabakna  (known  as  the 
Devaney  Tract)  adjacent  to  the  Wheeler 
National  WildjUfe  Refuge  and  deed  the 
tract  to  the  FWS.  The  FWS  would 
restore  wetlanp  hydrology  to 
approximately  105  acres  and  plant 
hardwood  tre^s  on  remaining  acreage. 

•  Southern  pvill  comply  with 
measures  reqqired  by  FERC's  Order 
Amending  Cettificate  and  Denying  Stay 
and  Rehearing  of  October  28, 1998 
(Docket  Nos.  0596-153-002,  003  and 
004)  and  FERC's  May  30. 1997  Order 
Issuing  Certifijcate  and  Denying 
Rehearing  (Dojcket  Nos.  CP96-153-000 
and  002). 

Dated:  January  19. 1999. 
Kathryn  J.  lackion. 

Executive  Vice  fres/denf.  Resource  Group. 
(FR  Doc.  99-2043  Filed  1-27-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Availability  of  Final 
Environmental  Impact  Statement  for 
Terminal  Doppler  Weather  Radar  To 
Serve  John  F.  Kennedy  international 
and  I^Guardia  Airports,  New  Yorli, 
New  York 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  availability. 

summary:  In  accordance  with 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
Amended,  and  FAA  order  1050.ID— 
Policies  and  Procediu^s  for  Considering 
Environmental  Impacts,  the  FAA 
announces  the  availability  of  a  Final 
Environmental  Impact  Statement  (EIS) 
for  terminal  Doppler  weather  radar  to 
Serve  John  F.  Kennedy  International 
and  LaGuardia  Airports,  New  York, 
New  York.  The  Final  EIS  provides 
responses  to  comments  on  the  Draft  EIS 
received  in  written  form  or  in  oral 
presentations  at  five  official  pubUc 
bearings  held  during  the  public  review 
period  for  the  Draft  EIS.  The  text  and 
figures  of  the  Draft  EIS  have  been 
revised  as  necessary  to  provide 
information  and  analyses  requested  by 
comments  from  the  public.  The  Final 
EIS  is  a  comprehensive  docvunent 
containing  the  contents  of  the  Draft  EIS, 
as  revised,  copies  of  all  comment  letters 
received  during  the  public  review 
period,  transcripts  of  the  five  public 
hearings,  and  the  FAA's  official 
responses  to  those  comments.  A  copy  of 
the  Final  EIS  will  be  mailed  to  all 
parties  who  received  the  Draft  EIS 
directly  from  the  FAA  and  all  additional 
parties  who  requested  a  copy  of  the 
doctunent.  The  Final  EIS  is  available  for 
review  at  FAA  Headquarters  in 
Washington,  DC.  and  libraries  of  the 
potentially  affected  area  in  New  York 
aty.  A  copy  of  the  Final  EIS  may  be 
obtained  from  the  FAA  through  request 
to  the  contact  listed  below. 

In  accordance  with  regulations  at  40 
Code  of  Federal  Regulations 
1506.10(b)(2).  the  FAA's  decision  on 
whether  to  proceed  with  the  proposed 
action  will  not  be  made  or  recorded 
imtil  the  appropriate  time.  At  the  time 
such  decision  is  made,  the  FAA  will 
release  a  Record  of  Decision  with  that 
information. 

FOR  FURTHER  INFORMATKDN  CONTACT: 
Jerome  D.  Schwartz.  Environmental 
Lead  for  TDWR,  AND-402,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW, 


\ 


Washington,  DC  20591,  telephone  (202) 
267-9841. 

Issued  in  Washington,  DC  on  January  20, 
1999. 

James  C.  Link, 

Acting  Leader,  Integrated  Product  Team  For 
Surveillance,  AND-400. 
[FR  Doc.  99-2022  Filed  1-27-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

National  Highway  Traffic  Safety 
Administration 

Ocular-based  Measures  of  Driver 
Alertness;  Notice  of  Conference  and 
Request  for  Submissions 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  conference  and 
request  for  submissions. 

SUMMARY:  This  notice  is  both  an 
invitation  to  participate  in  a  conference 
addressing  ocular-based  measiu«s  of 
driver  alertness  and  a  request  for 
submissions  to  be  presented/ 
demonstrated  at  the  conference.  The 
conference  is  being  sponsored  by  the 
FHWA's  Office  of  Motor  Carriers  and 
the  National  Highway  Traffic  Safety 
Administration's  (NHTSA)  Office  of 
Vehicle  Safety  Research  (formerly,  the 
Office  of  Crash  Avoidance).  The 
purpose  of  the  conference  is  to  (1)  share 
recent  FHWA/NHTSA  findings 
regarding  the  validity  of  eye-based 
measures  of  driver  alertness,  (2)  share 
recent  FHWA  and  NHTSA  technology 
developments  in  this  area.  (3)  identify 
and  provide  information  about  other 
Research  and  Technology  (R&T)  studies 
relevant  to  in-vehicle  alertness 
monitoring,  (4)  review  the  overall  state- 
of-the-art  of  in-vehicle  alertness 
monitoring.  (5)  review  concepts  for 
feedback  of  alertness  information  to 
drivers  and  other  proposed  features  of 
the  driver-vehicle  interface,  and  (6) 
review  concepts  for  the  successful  and 
user-acceptable  introduction  of  in- 
vehicle  alertness  monitoring  systems  to 
commercial  motor  carrier  fleets. 
DATES:  The  conference  will  be  held  on 
April  26-27, 1999.  Each  day's  session 
will  begin  at  9  a.m.  and  end  at  5  p.m. 
Papers  and  technology  demonstration 
proposals/abstracts  must  be  received  on 
or  before  March  1, 1999. 
ADDRESSES:  The  conference  will  be  held 
at  the  Hyatt-Dulles  Hotel.  2300  Dulles 
Comer  Boulevard,  Hemdon,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
conference  information  and  to  obtain 


Federal  Register /Vol.  64.  No.  18 /Thursday,  January  28.  1999/Notices 


4489 


registration  materials,  contact  Ms. 
Annette  Smith,  Portfoho  Management 
Group,  Ltd.,  8513  Ashwood  Drive, 
Capitol  Heights,  MD  20743;  Telephone: 
(301)  499-4936:  FAX:  (301)  499-1405; 
E-mail:  portmgmt@erols.com.  Paper  and 
technology  demonstration  proposals 
should  be  submitted  to  Robert  J.  Carroll, 
Office  of  Motor  Carrier  Research  and 
Standards  (HCS-30),  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington.  DC  20590;  Telephone: 
(202)  366-9109;  FAX:  (202)  366-8842; 
E-mail:  robert.carroll@fhwa.dot.gov. 
SUPPLEMENTARY  INFORMATION:  From 
1997-1998,  the  Intelligent 
Transportation  Systems/Commercial 
Vehicle  Operations  Division  of  the 
FHWA's  Office  of  Motor  Carriers  funded 
a  program,  which  was  managed  by  the 
NHTSA's  Office  of  Crash  Avoidance 
Research,  to  study  competing  fatigue 
detection  technologies.  Under  the 
program,  the  University  of  Pennsylvania 
(UPENN)  conducted  laboratory 
experiments  to  evaluate  the  validity, 
sensitivity,  and  reliability  of  selected 
personal  (psychophysiological)  fatigue- 
detection  devices  and  measures.  The 
study  evaluated  eye  closure  measiu-es 
such  as  PERCLOS,  a  measure  of  eyelid 
droop  identified  in  earlier  NHTSA 
research  as  being  a  promising  index  of 
fatigue.  PERCLOS  is  defined  as  the 
percent  of  time  eyefids  are  closed  80% 
or  more — a  measure  found  to  be 
significantly  correlated  with  driver 
fatigue.  Other  psychophysiological 
measures  assessed  included  two  eye- 
blink  measures,  two 
electroencephalograph  (EEC)  measures, 
and  a  head  movement  detector.  All 
measures  had  some  validity,  but  the 
results  corroborated  most  strongly  the 
validity  of  PERCLOS.  The  final  report, 
"Evaluation  of  Techniques  for  Ocular 
Measurement."  DOT-HS-808  762,  is 
available  through  the  National 
Technical  Information  Service, 
telephone  (703)  605-6000  or  (800)  553- 
6847.  The  FHWA  and  the  NHTSA 
believe  that  the  PERCLOS  measure  is 
one  of  the  most  promising  known  real- 
time indicators  of  driver  alertness  for  in- 
vehicle  systems.  Laboratory-based 
studies  of  the  driver-vehicle  interface 
for  a  PERCLOS-based  in-vehicle 
alertness  monitoring  system  are 
ciuxently  underway.  This  Intelligent 
Vehicle  Initiative  (IVI)-funded  project  is 
being  managed  by  the  NHTSA's  Office 
of  Crash  Avoidance  Research  and  is  a 
follow-up  to  the  PERCLOS  validation 
study.  Under  the  program,  UPENN  is 
conducting  laboratory  experiments  to 
evaluate  the  effectiveness  of  various 
potential  elements  of  the  driver-vehicle 
interface  (DVI)  of  in-vehicle  CMV  driver 


alertness  monitoring  devices.  Also, 
under  this  program,  Carnegie  Mellon 
Research  Institute  has  developed,  and  is 
testing,  a  new  camera  and  related 
software  that  can  monitor  and  analyze  a 
driver's  PERCLOS  in  real-time.  Other 
DVI  components  to  be  assessed  include 
real-time  gauges,  informational  alarms/ 
warnings,  and  alerting  stimuli.  The 
study  will  make  recommendations 
regarding  optimal  DVI  design  elements 
for  CMV  driver  alertness  monitors.  This 
new  study  will  be  completed  in  the 
Spring  of  1999  and  reported  at  the 
conference.  This  technical  conference/ 
workshop  is  planned  to  discuss  recent 
scientific  validation  findings  regarding 
PERCLOS  and  other  eye  activity 
measures  as  metrics  of  alertness,  and  the 
status  of  efforts  to  develop  in-vehicle 
sensors  to  continuously  measure 
PERCLOS  as  an  indicator  of  driver 
alertness  (i.e.,  develop  an 
"alertometer").  The  conference  wall  also 
address  the  potential  and  appropriate 
uses  of  "alertometer"  data  and  ways  to 
ensure  the  active  participation  and 
acceptance  of  drivers  and  management 
in  the  use  of  such  technologies.  Since 
the  PERCLOS  measure  will  likely  be  a 
key  metric  employed  in  any  operational 
test  of  alertness  monitoring  technology, 
the  workshop  will  also  provide  an 
update  of  the  FHWA's  plans  for 
implementing  the  IVI  operational  tests, 
as  described  above. 

Due  to  limited  seating,  early 
registration  is  encouraged.  The 
registration  fee  is  $150.  The  registration 
fee  for  full-time  students  is  $100.  Those 
registering  before  March  1, 1999  may 
pay  an  early  registration  fee  of  $100  ($75 
for  full-time  students).  Full  refund  of 
registration  fees  will  be  made  for 
cancellations  received  by  April  15, 
1999.  Refunds  of  75  percent  of  the 
registration  fee  will  be  made  for 
cancellation  notices  received  after  April 
15,  1999.  Persons  interested  in 
attending,  presenting  papers,  and/or 
demonstrating  relevant  technologies  are 
invited  to  obtain  registration  materials 
and  submit  papers  or  technology 
demonstration  proposals,  in  accordance 
with  the  criteria  set  forth  below. 

To  be  accepted  for  presentation, 
papers  proposing  methods  of  alertness 
measurement  should  describe  how  the 
measure/method  meets  one  of  the 
following  three  criteria  for  continuous, 
in-vehicle  driver  alertness  monitoring, 
regardless  of  the  technology  used: 

(1)  Provide  continuous,  in-vehicle 
driver-alertness  monitoring,  using  the 
PERCLOS  measure. 

(2)  Be  highly  correlated  with  the 
PERCLOS. 


(3)  Have  gone  through  a  vahdation 
process  similar  to  the  PERCLOS 
validation. 

Technologies  proposed  for 
demonstration  at  the  conference  will  be 
evaluated  with  respect  to  their  vaUdity 
in  measuring  driver  alertness,  their 
reliability/durabihty  for  in-vehicle 
operation,  and  their  current  or  potential 
cost  of  production  and  integration  in 
vehicle  oi}erations.  Interested  parties  are 
instructed  to  request  a  registration 
packet  and  submit  a  300-500  word 
abstract,  describing  the  paper  or 
technology  demonstration  proposed  for 
presentation  at  the  conference.  The 
abstracts  related  to  technology 
demonstrations  should  include  a 
description  of  the  technology,  including 
its  major  components,  functional  basis 
(i.e.,  what  it  measures),  how  it  is 
installed  in  a  vehicle  (and/or  worn  by 
operators),  what  kind  of  feedback  it 
provides  to  drivers,  evidence  of  validity 
(e.g.,  correlation  with  performance  on 
vigilance  or  alertness-related  tasks), 
operational  reliability/durabihty, 
unobtrusiveness/acceptability,  and 
affordability  (or  potential  affordability 
following  further  development). 
Empirical  data  on  device  validity  (i.e., 
evidence  that  it  is  accurately  measuring 
alertness  as  measured  by  some 
independent  criterion  which  is  a  known 
valid  measure  of  alertness,  such  as  the 
psychological  vigilance  test)  is 
particularly  important.  The  FHWA  and 
NHTSA  will  select  or  invite 
presentations  and  demonstrations  for 
the  conference,  based  upon  these 
criteria.  Submitters  are  instructed  not  to 
submit  any  confidential  or  proprietary 
data  on  device  design  or  performance. 

The  outcomes  of  this  conference  are 
expected  to  be  (1)  greater  public 
awareness  of  recent  FHWA/NHTSA 
findings  with  respect  to  the  validity  of 
eye-based  measures  of  driver  alertness 
and  related  technology  developments  in 
this  area,  (2)  the  identification  of  other 
research  and  technology  studies 
relevant  to  in-vehicle  alertness 
monitoring,  (3)  a  review  of  the  overall 
state-of-the-art  of  in-vehicle  alertness 
monitoring,  (4)  a  review  of  concepts  for 
providing  feedback  of  alertness 
information  to  drivers,  as  well  as  other 
proposed  features  of  the  driver-vehicle 
interface,  and  (5)  a  review  of  concepts 
for  successful  and  user-acceptable 
introduction  of  in-vehicle  alertness 
monitoring  to  commercial  motor  carrier 
fleets.  The  FHWA  does  not  believe  the 
outcomes  of  this  conference  will  impact 
the  agency's  on-going  rulemaking 
addressing  its  prescriptive  hours-of- 
service  rules. 
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J.S.C.  315;  49  U.S.C.  31136; 
49  CFR  1.48  and  1.50. 


Authority:  23 
49  U.S.C.  31502; 

Issued  on:  January  22. 1999. 
George  L.  Reagl^, 

Associate  Administrator  for  Motor  Carriers 

Federal  Highway  Administration. 

ttMjmoad  P.  Owings, 

Associate  Administrator  for  Research  and 

Development.  Nttional  Highway  Traffic 

Safety  Administtation. 

(FR  Doc.  9»-202p  Filed  1-27-99;  8:45  ami 

BILUNG  COM  4t1(M^-P 

1 

DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  D^ket  No.  33680] 

Central  New  England  Railroad,  Inc.— 
Operation  Exemption— Line  Owned  by 
State  of  ConnKticut  Department  of 
Transportatioii 

Central  Newl England  Railroad,  Inc., 
an  existing  Cla^s  III  carrier,  has  Bled  a 
verified  notice  of  exemption  under  49 
CFR  1150.41  t(i  operate  approximately 
8.7  miles  of  rail  line  owned  by  the  State 
of  Connecticut  Department  of 

from  milepost  0.0,  at 
Hartford,  CT,  ts  milepost  8.7,  at  Griffins, 
CT  (known  as  \he  Griffins  Industrial 
Track).' 

The 
consummated 
1999. 

If  the  notice 


transaction  is  expected  to  be 
an  or  after  January  22, 

contains  false  or 


misleading  inf  }rmation,  the  exemption 
is  void  ab  initi  o.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  rejvoke  will  not 
automatically  ttay  the  transaction. 

An  original  |nd  10  copies  of  all 
pleadings,  refeiring  to  STB  Finance 
Docket  No.  33480  must  be  filed  with  the 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street.  NW.,  Washington,  D.C.  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must|be  served  upon  Robert  A. 
Wimbish,  Esq.i  Rea,  Cross  & 
Auchincloss,  1 707  L  Street,  NW.,  Suite 
570,  Washingt  m,  IX  20036. 

Board  decisions  and  notices  are 
available  on  oi  ur  website  at 
"WWW.STB.E  0T.GOV." 

Decided:  Januiry  21, 1999. 


'  Applicant  represents 
proposed  transacti  sn 
common  carrier  se  'vice 


that  the  result  of  the 

will  be  the  resumption  of 

on  a  state-owned  line. 


By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  99-1887  Filed  1-27-99;  8:45  am] 

BILLING  COOE  4t1$-0e-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docltet  No.  33704] 

Pioneer  Railcorp  and  Wabash  & 
Western  Railway  Co.— Acquisition  of 
Control  Exemption — Michigan 
Southern  Railroad  Co.,  Inc. 

Pioneer  Railcorp  (Pioneer),  a 
noncarrier  holding  company,  and 
Wabash  &  Western  Railway  Co.  (WAB). 
a  Class  III  rail  carrier,  have  jointly  filed 
a  verified  notice  of  exemption  to 
acquire,  through  stock  piuchase, 
Michigan  Southern  Railroad  Co.,  Inc., 
(MSR),  a  Class  III  rail  carrier,  operating 
in  the  States  of  Michigan  and  Indiana. ' 

The  earliest  the  transaction  could  be 
consummated  was  January  6,  1999,  the 
effective  date  of  the  exemption  (7  days 
after  the  exemption  was  filed). 

As  indicated  by  Pioneer  and  WAB  in 
their  notice,  pursuant  to  the  original 
lease  agreement  between  WAB,  MSR, 
Gordon  D.  Morris,  and  Morris  Leasing 
Co..  Ltd.  (MLSC),  WAB  has  the  option 
to  purchase  the  outstanding  stock  of 
MSR,  and  the  rail  assets  of  MLSC  would 
be  transferred  to  MSR  prior  the  closing 
of  the  stock  purchase.  WAB  will 
continue  to  lease  and  operate  the  lines 
of  MSR  as  well  as  operate  under  the 
name  of  Michigan  Southern  Railroad.^ 

WAB  is  a  subsidiary  of  Pioneer 
Railcorp  (Pioneer),  which  directly 
controls  thirteeen  existing  shortline  rail 
carriers. '  Pioneer  will  indirectly  control 
MSR  upon  completion  of  this 
transaction. 

Pioneer  and  WAB  state  that:  (i)  The 
railroads  do  not  connect  with  each 
other;  (ii)  the  transaction  is  not  part  of 
a  series  of  anticipated  transactions  that 
would  connect  the  railroads  with  each 
other;  and  (iii)  the  transaction  does  not 
involve  a  Class  I  carrier.  Therefore,  the 
transaction  is  exempt  from  the  prior 


'  See  Morris  Leasing  Co..  Lid.  and  Michigan 
Southern  Railroad,  Inc. — Acquisition  and 
Operation  Exemption — Lines  of  Consolidated  Rail 
Corporation.  STB  Finance  Docket  No.  33265  (STB 
served  Nov.  13,  1996). 

2  See  Wabash  &■  Western  Railway  Co. — Lease  and 
Operation  Exemption — Morris  Leasing  Co.,  Ltd., 
and  Michigan  Southern  Railroad.  Inc..  STB  Finance 
Docket  No.  33306  (STB  served  Dec.  24. 1996). 

'See  Pioneer  Railcorp>— Continuance  in  Control 
Exemption — Pioneer  Industrial  Railway  Co.,  STB 
Finance  Docket  No.  33550  (STB  served  Feb.  20. 
1998). 


approval  requirements  of  49  U.S.C. 
11323.  See  49  CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33704,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW,  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  all 
pleadings  must  be  served  on  Daniel  A. 
LaKemper,  Esq.,  1318  S.  Johanson  Road, 
Peoria,  IL  61607. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  January  21, 1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  99-1888  Filed  1-27-99;  8:45  am) 

BILUNO  COOE  491$-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

January  21, 1999. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  March  1, 1999  to 
be  assured  of  consideration. 
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Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number.  1512-0089. 

Form  Number.  ATP  F  5100.24. 

Type  of  Review.  Revision. 

Title:  Application  for  Basic  Permit 
Under  the  Federal  Alcohol 
Administration  Act. 

Description:  ATF  Form  5100.24  will 
be  completed  by  persons  intending  to 
engage  in  a  business  involving  beverage 
alcohol  operations  at  distilled  spirits 
plants,  bonded  wineries,  or 
wholesaling/importing  businesses.  The 
information  allows  ATF  to  identify  the 
applicant  and  the  location  of  the 
business  and  to  determine  whether  the 
applicant  qualifies  for  a  permit. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,600. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour,  45  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2,800  hours. 

OMB  Number  1512-0090. 

Form  Number  ATF  F  5110.18  (1643). 

Type  of  Review.  Revision. 

Title:  Application  for  Amended  Basic 
Permit  Under  the  Federal  Alcohol 
Administration  Act. 

Description:  ATF  F  5100.18  is 
completed  by  permittees  who  change 
their  operations  which  require  a  new 
permit  to  be  issued  or  a  notice  to  be 
received  by  ATF.  The  information 
allows  ATF  to  identify  the  permittee, 
the  changes  to  the  permit  or  business 
and  to  determine  whether  the  applicant 
qualifies. 

Respondent:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,200. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
600  hours. 

Clearance  Officer  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue, 
N.W., Washington,  DC  20226. 

OMB  Reviewer.  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  99-1942  Filed  1-27-99;  8:45  am] 
BILUNG  CODE  481»-31-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

January  21, 1999. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  March  1,  1999  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number  1545-1478. 

Regulation  Project  Number  INTL-9- 
95  Final. 

Type  of  Review.  Extension. 

Title:  Certain  Transfers  of  Domestic 
Stock  or  Securities  by  U.S.  Persons  to 
Foreign  Corporation's. 

Description:  Transfers  of  stock  or 
securities  by  U.S.  persons  in  tax-free 
transactions  are  treated  as  taxable 
transactions  when  the  acquirer  is  a 
foreign  corporation,  unless  an  exception 
apphes  (section  367(a)).  Under  the 
regulations,  no  U.S.  person  will  qualify 
for  an  exception  unless  the  U.S.  target 
company  complies  with  certain 
reporting  requirements. 

Respondents:  Business  and  other  for- 
profit. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Burden  Hours  Per 
Respondent:  10  hours. 

Frequency  of  Response:  Other  (once). 

Estimated  Total  Reporting  Burden: 
1,000  hours. 

OMB  Number  1545-1479. 

Regulation  Project  Number  IA-41-93 
Final. 

Type  of  Review.  Extension. 

Title:  Automatic  Extension  of  Time 
for  Filing  Individual  Income  Tax 
Returns;  Automatic  Extension  of  Time 
to  File  Partnership  Return  of  Income. 
Trust  Income  Tax  Return,  and  U.S.  Real 
Estate  Mortgage  Investment  Conduit 
Income  Tax  Return. 

Description:  Under  section  1.6081-4. 
an  individual  required  to  file  an  income 
tax  return  is  allowed  an  automatic  4- 
month  extension  of  time  to  file  if  (a)  an 
application  is  prepared  on  Form  4868, 
"Application  for  Automatic  Extension 


of  Time  to  File  U.S.  Individual  Income 
Tax  Return,"  or  in  such  other  maimer  as 
may  be  prescribed  by  the  Internal 
Revenue  Service  (IRS),  (b)  the 
application  is  filed  on  or  before  the  date 
the  return  is  due,  and  (c)  the  application 
shows  the  full  amount  properly 
estimated  as  tax. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer  Garrick  Shear, 
Internal  Revenue  Service,  Room  5571, 
1111  Constitution  Avenue,  NW. 
Washington.  DC  20224. 

OMB  Reviewer  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202.  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
|FR  Doc.  99-1943  Filed  1-27-99;  8:45  am) 
BILUNO  CODE  4S3O-01-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "Sigmar 
Poike:  Works  on  Paper  1963-1974" 

AQENCY:  United  States  Information 

Agency. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985.  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  133359,  March  29, 
1978),  and  Delegation  Order  No.  85-5  of 
June  27,  1985  (50  FR  27393.  July  2, 
1985).  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit 
"Sigmar  Polke:  Works  on  Paper  1963- 
1974,"  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  The  Museum  of  Modem  Art, 
New  York,  New  York,  from  on  or  about 
April  1  through  on  or  about  June  16, 
1999,  is  in  the  national  interest.  Public 
Notice  of  these  determinations  is 
ordered  to  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATIOfi  CONTACT:  For 
a  copy  of  the  list  of  exhibit  items,  or  for 
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other  informal 
Nierenberg,  As  sistant 
Office  of  the  G  jneral 
619-6084.  The 
U.S.  Informati<)n 
NW.,  Washing 

Dated:  Januar^  22, 1999 
L«  Jin, 

General  Counsel 
(FR  Doc.  99-200  S  Filed  1-27-99;  8:45  am 

BILUNG  CODE  8230  -Ol-M 


on,  contact  Lorie 

General  Counsel, 
Counsel  at  202/ 
address  is  Room  700, 

Agency,  301  4th  Street, 
on.  DC  20547-0001. 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  docunrtents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  License 

Conection 

In  notice  document  99-1296, 
appearing  on  page  3296,  in  the  issue  of 
Thursday,  January  21,  1999,  make  the 
following  correction: 

On  page  3296,  in  the  second  column, 
in  the  seventh  Une,  "2966-099"  should 
read  "2966-009".     , 
[FR  Doc.  C9-1296  Filed  1-27-99;  8:45  amj 
BILLING  CODE  1S0S-01-O 


Postal  Rate  Commission 

39  CFR  Part  3001 

[Docltet  Nos.  RM99-1,  Order  No.  1225] 

Amendments  to  Domestic  Mail 
Classification  Schedule 

Correction 

In  rule  document  99-326  beginning 
on  page  1392  in  the  issue  of  Friday, 
January  8, 1999,  make  the  following 
corrections: 

Appendix  A  to  Subpart  C    [Corrected] 

1.  On  page  1395,  in  the  first  column, 
under  paragraph  321.37,  add  the 
following  paragraph: 

•  *        •        *        • 

321.45    Residual  Shape  Siu-charge. 
Nonprofit  subclass  mail  is  subject  to  a 
surcharge  if  it  is  prepared  as  a  parcel  or 
if  it  is  not  letter  or  flat  shaped. 

•  *        *        *        * 

2.  On  page  1404,  Schedule  221  should 
read  as  set  forth  below: 

First-Class  Mail  Rate  Schedule  221— 
Letters  and  Sealed  Parcels 


nagultr 

Single  Piece:  First  Ounce 


Rate 
(cents) 


First-Class  Mail  Rate  Schedule  221— 
Letters  and  Sealed  Parcels— Continued 


Presort' 

Qualtfied  Business  Reply  Mail 
Additional  Ounce' 
Nonstandard  Surcharge 

Sngle  Piece 

Presort 


AirtomaOon- 

Letters^ 

Basic  Presort* 

3-Digit  Presort* 

5-Digit  Presort* 

Gamer  Route  Presort' 
Rats' 

Basic  Presort' 

s/i-Digrt  Presort  "• 
Additional  Ounce' 
Nonstandard  Surcharge 


Rale 
(cents) 


Standard  Mail  Rate  Schedule  321.4B— 
Nonprofit  Subclass  Automation  Cat- 
egories "—Continued 

IFuk  rate*) 


'  A  mailing  fee  of  $_ 


LatHrSlza' 

Piece  Rale 

Basic  Letter' 

3-l>gi1  Letter* 

5-Digi1  Letter* 
Destination  Entiy  Discount  per  Piece 

BMC 

SCF 

Flat  Size' 

Piece  Rate 
Minimum  per  Piece' 

Basic  Flat* 

3/5-Dig«Rat' 
Destination  Entry  Discount  per  Piece 

BMC 

SCF 
Pound  Rate' 
Plus  per  Piece  Rate 

Basic  Flat* 

3*OigitRat» 
Destination  Entry  Discount  per  Pound 

BMC 


Rates 

(cents 


SCF 


Rstos 

(csnts 


I A  lee  ol  $_ 


must  be  paid  ortca  each  12-manth  pertod 


must  be  paid  once  each  year  at 

each  office  "of  mailing  by  any  person  wtx)  mails  otfier  than 
SMe  Piece  First-Class  Mail.  Payment  of  the  tee  allows  the 
mailer  to  mail  at  any  First-Class  rate.  For  presorted  mailings 

¥»eighing  more  than  2  ounces,  subtract  S cents  per 

piece. 

'  Rate  applies  through  1 3  ounces.  Heavier  pieces  are  sub- 
ject 10  Pnonty  Mail  rates. 

^  Rates  apply  to  bulk-entered  mailings  of  at  least  500  letter- 
size  pieces,  vvhich  must  be  delivery  point  barcoded  and  meet 
other  preparation  requirements  specified  by  the  Postal  Serv- 
ice. 

'Rate  applies  to  letter-size  Automation-Presort  category 
mail  not  mailed  at  3-Digit,  WJigrt.  or  Camer  Route  rates 

'Rate  applies  to  letter-size  Automation-Presort  category 
mai  presorted  to  single  or  multiple  three-digrt  ZIP  Code  des- 
tinations specified  by  Postal  Service. 

•Rate  applies  to  letter-size  Automation-Presort  category 
mail  presorted  to  single  or  multiple  five-digit  ZIP  Code  des- 
tinations specified  by  the  Postal  Service 

7  Rate  applies  to  letter-size  AutomatKxv-Presort  category 
mail  presorted  to  camer  routes  specified  by  tt)e  Postal  Serv- 
ice. 

■Rates  apply  to  bulk-entered  mailings  of  at  least  SOO  flal- 
size  pieces,  each  of  wrhich  must  be  delivery-point  barcoded  or 
bear  a  ZIP-U  barcode,  and  must  meet  other  preparatkxi  re- 
quirements speofied  t>y  the  Postal  Service. 

•  Rate  applies  to  flat-size  Automation-Presort  category  mail 
not  mailed  at  the  ^Digit  rate. 

'°Rate  applies  to  flat-size  Automaton-Presort  cateoory  mail 
presorted  to  single  or  multiple  three-  and  five-digit  ZIP  Code 
destinations  as  specified  by  the  Postal  Service. 

3.  On  page  1407,  Schedule  321. 4B 
should  read  as  set  forth  below: 

Standard  Mail  Rate  Schedule  321.4B— 
Nonprofit  Subclass  Automation  Cat- 
egories ' 

[Full  rates] 


lor  each  bulk  mailing  permit. 

'  For  letter-size  automation  pwces  meeting  applicable  Post- 
al Service  regulations. 

'  Rate  applies  to  letter-size  automation  mad  not  mailed  al  3- 
digit.  &-digil  or  camer  route  rates 

•Rate  applies  to  letter-size  automation  mail  presorted  to 
single  or  multple  three-digit  ZIP  Code  destinations  as  speci- 
fieif  by  ttta  Poctal  Sarvce. 

'Rate  lf(0m  to  Miar-size  automation  mail  presorted  to 
single  or  tnUlipla  Dve-digll  ZIP  Code  destinations  as  speofied 
by  thePottal  Service. 

*For  M-size  automation  mail  meeting  applicable  Postal 
Service  regulations. 

'Man  pay*  either  the  mmimum  piece  rate  or  the  pound  rate, 
whichever  I*  higher. 

■  Rate  applies  to  flat-size  automation  mail  not  mailed  at  3/S- 
digit  rale 

"f^e  applies  to  flat-size  automation  mail  presorted  to  sin- 
gle or  multiple  three-  and  five-digit  ZIP  Code  destinations  a* 
speofied  by  the  Postal  Service. 

4.  On  page  1407,  Schedule  321.5 
should  read  as  set  forth  below: 

Standard  Mail  Rate  Schedule  321.5— Non- 
profit Enhanced  Carrier  Route  Sub- 
class' 

[Fun  rates] 


'SIxe 
Piece  Rale 

Basic 

Basic  Automated  Letter' 

High  Density 

Saturatkm 
Destination  Entry  Discount  per  Piece 

BMC 

SCF 

DOU 

Non-LcttarSlza' 

Piece  Rate 
Mkumum  per  Piece* 

Basic 

High  Density 

Saturation 
Destination  Entry  Discount  per  Piece 

BMC 

SCF 

DOU 
Pound  Rate* 
Plus  per  Piece  Rale 

Basic 

High  Density 

Saturation 

Destinaton  Entry  Discount  per  Pound 

SCF 

DDU 


Rates 

(cents) 


I A  lee  of  $_ 


must  be  paid  once  each  t2-month  period 
for  each  bulk  mailing  permit. 

'Rate  applies  to  letter-size  automation  mail  presorted  to 
routes  specified  by  tt>e  Postal  Service 

'Residual  shape  pieces  are  subject  to  a  surcharge  off 
S per  piece. 

•Mailer  pays  either  the  minimum  piece  rate  or  the  pound 
rate,  whichever  is  higlier. 

5.  On  page  1413,  Schedule  423.2 
should  read  as  set  forth  below: 
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Periodicals  Rate  Schedule  423.2- 
WiTHiN  County 

[Full  rates] 


Periodicals  Rate  Schedule  423.2— 
Within  County— Continued 

[Full  rates] 


Pir Pound 

General 
Delivery  Offici ' 

Per  Piece 

Required  Pre^rt 
Presorted  to  3-digit 
Presorted  to  9-digit 
Carrier  Route  Presort 

Pw  Pi«ce  Discount 
Delivery  Office  ^ 


High      Density 

piece)  3 
Saturation 


Document  Re<k>nstmction: 

S0.01  to  ^00 
Mechandise; 

S0.01  to  sboo 

500.01  to  >000 


$0.01  to  $50 
50.01  to  100 
100.01  to50a 


(formerly      125 


Rate 
(cents) 


Automation  Discounts  for  Automa- 
tion Compatit)te  Mail* 
From  Required: 

Prebarcoded  Letter  size 

Pretjarcoded  Flat  size 
From  3-digit: 

Pretjarcoded  Letter  size 

Pretarcoded  Flat  size 
From  5-digit: 

Pretjarcoded  Letter  size 

Pretjarcoded  Flat  size 

'  Applicable  only  to  carrier  route  (including 
high  density  and  saturation)  presorted  pieces 
to  be  delivered  within  the  delivery  area  of  the 
originating  post  office. 

Fee  Schedule  943— Insurance 


Rate 
(cents) 


2Applicat)le  only  to  carrier  presorted  pieces 
to  be  delivered  within  the  delivery  area  of  the 
originating  post  office. 

3  Applicable  to  high  density  mail,  deducted 
from  earner  route  presort  rate.  Mailers  also 
may  qualify  for  this  discount  on  an  aitemative 
basis  as  provided  in  DMCS  section  423.83. 

*  For  automation  compatible  pieces  meeting 
applicable  Postal  Service  regulations. 

6.  On  page  1417,  Schedule  943  should 
read  as  set  forth  below: 


Coverage 


Express  Mail  Insurance 


General  Insurance  ■ 


'  For  tHilk  ins  iirance,  deduct  $_ 


Fee 
(in  addition  to  postage) 


no  charge 

no  charge 

$  *        for  each  $1 00  (or 

fraction  thereoO  over 

$500  in  value. 


plus  $_ 


-for 

each  $100  (or  fraction 
thereof)  over  $l  00  in 
coverage. 


per  p<ece. 


[FR  Doc.  C9-3;  6  Filed  1-27-99;  8:45  am] 

BILUNG  COOE  15*5-01-0 


Thursday 
January  28,  1999 


Part  II 

Department  of 
Housing  and  Urban 
Development 

Funding  Availability  for  the  Welfare-to- 
Work  Section  8  Tenant-Based  Assistance 
Program  for  Fiscal  Year  1999;  Notice 


~% 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR«4448-N-01] 

Notice  of  Funding  Availability  for  the 
We(fare-to-Wor1(  Section  8  Tenant- 
Based  Assistance  Program  for  Fiscal 
Year  1999 

AGENCY:  Offici  of  Public  and  Indian 
Housing.  HUD. 

ACTION:  Notice  of  Funding  Availability 
(NOFA).  I 

SUMMARY:  Pui^ose  of  Program:  The 
purpose  of  the  Section  8  Welfare-to- 
Work  Rental  Voucher  program  is  to 
provide  tenant-based  rental  assistance 
that  will  help  eligible  families  make  the 
transition  frori  welfare  to  work. 

Available  F^nds:  Approximately 
$248.2  millioi^. 

Eligible  Apf^icants:  Housing  agencies 
(HAs).  Indian  tribes,  and  tribally 
designated  hobsing  entities  (TDHEs). 
Two  or  more  HAs  or  Indian  tribes  and 
TDHEs  may  a^ply  jointly. 

Application. Deadline:  The 
application  deadline  for  Section  8 
Welfare-to-Work  Rental  Vouchers  under 
this  NOFA  is  April  28,  1999,  at  the  time 
described  in  siction  I.  of  this  NOFA, 
below. 

Match:  Nonf . 
SUPPLEMENTARJr  INFORMATION: 

If  you  are  interested  in  applying  for 
funding  under  this  program,  please 
review  carefully  the  following 
information:    I 

I.  Application  Due  Date,  Application 
Kits,  and  Technical  Assistance 

Application  iDue  Date:  April  28,  1999. 

Address  for  jSuft/nitt/ng  Applications: 
The  application  and  two  copies  must  be 
submitted  to  the  HA's  local  HUD  Field 
Office  HUB  (AMention:  HUB,  Director  of 
Pubhc  Housini)  or  local  HUD  Field 
Office  Progran{ Center  (Attention: 
Program  Centei-  Coordinator)  or  for 
Indian  tribes  a|id  their  tribally 
designated  housing  entities,  to  the  local 
Office  of  Native  American  Programs, 
(Attention:  Ad  ninistrator.  Office  of 
Native  American  Programs).  Throughout 
this  NOFA.  th9  Field  Office  HUBs  and 
Program  Centers  and  the  local  Offices  of 
Native  American  Programs  will  be 
referred  to  as  t  le  local  HUD  Field 


offices.  Applicants  should  not  submit 
any  copies  of  their  applications  to  HUD 
Headquarters. 

(1)  Mailed  Applications  (Other  than 
Overnight  or  Express  Mail  Delivery). 
Your  application  will  be  considered 
timely  filed  if  postmarked  before 
midnight,  local  time,  on  the  appUcation 
due  date  and  received  by  the 
appropriate  local  HUD  Field  Office  on 
or  within  ten  (10)  days  of  the 
application  due  date. 

(2)  Applications  Sent  by  Overnight/ 
Express  Mail  Delivery.  Applications  sent 
by  overnight  delivery  or  express  mail 
will  be  considered  timely  filed  if 
received  by  the  appropriate  local  HUD 
Field  Office  before  or  on  the  application 
due  date,  or  upon  submission  of 
documentary  evidence  that  they  were 
placed  in  transit  with  the  overnight 
delivery  service  by  no  later  than  the 
specified  application  due  date. 

(3)  Hand  Carried  Applications. 
Applications  must  be  delivered  to  the 
appropriate  local  HUD  Field  Office  by 
6:00  pm  local  time  on  the  due  date. 
Hand  carried  applications  will  be 
accepted  during  normal  business  hours 
before  the  application  due  date.  On  the 
appUcation  due  date,  business  hours 
will  be  extended  to  6:00  pm. 

For  Application  Kits,  Further 
Information  and  Technical  Assistance 

For  an  application  kit  and  any 
supplemental  information,  please  call 
the  Public  and  Indian  Housing 
Information  and  Resource  Center  at  1- 
800-955-2232.  An  application  kit  will 
also  be  available  on  the  Internet  through 
the  HUD  web  site  at  http:// 
www.hud.gov.  When  requesting  an 
application  kit,  please  refer  to  the 
Section  8  Welfare-to-Work  Rental 
Voucher  Program,  and  provide  your 
name,  address  (including  zip  code)  and 
telephone  nimiber  (including  area  code). 

For  answers  to  your  questions,  you 
may  also  contact  the  Public  and  Indian 
Housing  Information  and  Resource 
Center  at  1-800-955-2232,  or  contact 
the  Director  of  Public  Housing,  the 
Program  Center  Coordinator  or  the 
Office  of  Native  American  Program 
Administrator  in  your  local  HUD  Office. 
Hearing-or  speech-impaired  individuals 
may  call  HUD's  TTY  number  (202)  708- 
0770  or  1  800-877-8339  (the  Federal 
Information  Relay  Service  TTY).  (Other 


than  the  "800"  number,  these  niunbers 
are  not  toll-free.)  Information  can  also 
be  accessed  via  the  Internet  through  the 
HUD  web  site  at  http://www.hud.gov. 

The  HUD  web  site  will  also  provide 
a  text  link  to  HUD's  Welfare-to-Work 
home  page,  and  the  Welfare-to-Work 
related  websites  of  the  Departments  of 
Health  and  Human  Services.  Labor,  and 
Transportation,  to  assist  you  in 
coordinating  your  proposed  program 
with  the  efforts  sponsored  by  these 
Departments. 

Prior  to  the  application  deadline,  staff 
at  the  numbers  given  above  will  be 
available  to  provide  general  guidance, 
but  not  guidance  in  actually  preparing 
the  application.  Following  selection,  but 
prior  to  award,  HUD  staff  will  be 
available  to  assist  in  clarifying  or 
confirming  information  that  is  a 
prerequisite  to  the  offer  of  an  award  by 
HUD. 

n.  Amount  Allocated 

Of  the  $283  million  appropriated  in 
Fiscal  Year  (FY)  1999  to  hind  Section  8 
Welfare-to-Work  Rental  Vouchers, 
approximately  $248.2  million  is  made 
available  to  housing  agencies  through 
the  national  competition  under  this 
NOFA. 

Of  the  remainder,  at  least  $4  million 
each  shall  be  made  available  for  local 
self-sufficiency/welfare-to-work 
initiatives  in  San  Bernardino  County 
Cahfomia;  Cleveland,  Ohio;  Kansas 
City,  Missouri;  Charlotte,  North 
Carolina;  Miami/Dade  County,  Florida; 
Prince  Georges  County  Maryland;  New 
York  City,  New  York;  and  Anchorage. 
Alaska  as  provided  by  the  VA/HUD  and 
Independent  Agencies  Appropriations 
Act.  1999  (99  App.  Act).  HUD  will 
contact  these  set-aside  sites  to  advise 
them  of  specific  application  submission 
requirements  and  deadlines.  Each  HA 
for  a  set-aside  site  must  submit  to  HUD 
any  application  materials  requested  by 
HUD.  Funding  will  not  be  made 
available  to  a  set-aside  site  until  the  site 
has  submitted  all  HUD-required 
materials  and  obtained  HUD  approval  of 
the  submission. 

In  accordance  with  the  99  App.  Act, 
$2.83  million  of  the  $283  miUion 
available  for  Section  8  Welfare-to-Work 
Rental  Vouchers  may  be  used  by  HUD 
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to  conduct  a  detailed  evaluation  of  the 
effect  of  providing  Section  8  Welfare-to- 
Work  Rental  Voucher  assistance,  rather 
than  be  awarded  under  this  NOFA. 

in.  Program  Description;  Eligible 
Applicants;  Eligible  Activities 

(A)  Program  Description 

The  Section  8  Welfare-to-Work  Rental 
Voucher  program  provides  tenant-based 
Section  8  rental  assistance  to  help 
eUgible  families  make  the  transition 
from  welfare  to  work.  Tenant-based 
Section  8  rental  assistance  is  to  be 
provided  in  connection  with  programs 
where  the  HA,  tribe,  or  TDHE  has 
demonstrated  that  tenant-based  rental 
assistance  is  critical  to  the  success  of 
eUgible  famiUes  to  obtain  or  retain 
employment.  No  additional  funding  is 
provided  imder  this  NOFA  for  welfare- 
to-work  services  for  famiUes.  Funding  is 
only  for  Section  8  Welfare-to-Work 
rental  voucher  housing  assistance  and 
regular  Section  8  administrative  fees  for 
administration  of  such  housing 
assistance.  If  appropriate,  HAs  may 
project  base  a  portion  of  the  funding 
following  the  applicable  Section  8 
Project-Based  Certificate  (PBC)  program 
regulations  (24  CFK  part  983).  The 
Section  8  Welfare-to-Work  Rental 
Voucher  program  must  take  into 
accoimt  the  particular  circumstances  of 
the  local  conununity.  The  rental 
assistance  provided  to  families  through 
the  Section  8  Welfare-to-Work  Rental 
Voucher  program  must  be  coordinated 
with  other  welfare  reform  and  welfare- 
to-work  initiatives. 

The  maximum  number  of  Section  8 
Welfare-to-Work  Rental  Vouchers  that 
can  be  provided  under  this  NOFA  to  an 
HA,  tribe  or  TDHE  is  as  follows:  For  an 
HA  that  is  a  State  agency,  (i.e.,  an 
agency  with  state-wide  jurisdiction) — 
the  lesser  of  2,000  or  one-half  of  the 
total  budgeted  Section  8  rental 
certificates  and  vouchers  in  the  HA's 
Section  8  program  for  the  HA's  current 
Fiscal  Year.  If  more  than  one  HA  applies 
as  a  State  agency  from  the  same  State, 
only  the  highest-ranking  one  will  be 
eligible  for  an  award.  For  all  other  HAs, 
that  are  not  set-aside  sites  identified  in 
section  II.  of  this  NOFA,  above — the 
lesser  of  700  or  one-half  of  the  total 
budgeted  Section  8  rental  certificates 
and  vouchers  in  the  HA's  Section  8 
program  for  the  HA's  ciurent  Fiscal 
Year,  or  for  tribes  or  TDHEs,  the  number 
of  rental  certificates  and  vouchers  the 
entity  was  administering  as  of 
September  30, 1997.  If  you  are  a  set- 
aside  site  that  would  receive  fewer  units 
than  would  be  available  to  you  imder 
the  above  formula,  and  you  wish  to 
apply  for  the  maximvim  number  of  units 


imder  the  formula,  you  must  apply 
under  the  national  competition  in  this 
NOFA.  The  number  of  units  available  to 
you  under  the  set-aside  plus  any  units 
requested  under  this  NOFA  may  not 
exceed  the  maximum  that  would  be 
available  to  you  under  this  NOFA. 
An  HA  seeking  welfare-to-work 
housing  vouchers  under  this  NOFA  may 
use  some  of  its  current  pool  of  other 
Section  8  voucher  funding  to  augment 
the  welfare-to-work  vouchers  in  order  to 
enlarge  the  pool  of  vouchers  available  to 
those  famiUes  qualifying  for  its 
approved  welfare-to-work  program. 

(B)  Eligible  Applicants 

HAs,  including  Indian  tribes  and  their 
tribally  designated  housing  entities,  may 
apply.  All  applicant  HAs,  tribes  and 
TOHEs  must  develop  a  program  in 
consultation  with  the  State,  local  or 
Tribal  entity  administering  the 
Temporary  Assistance  to  Needy 
FamiUes  (TANF)  program  and  the 
entity,  if  any,  administering  the  Welfare- 
to-Work  formula  and/or  competitive 
grants  allocated  by  the  United  States 
Department  of  Labor. 

(C)  Eligible  Activities 

You  may  only  use  funds  available 
under  this  NOFA  for  a  Section  8 
Welfare-to-Work  rental  voucher 
program.  In  the  Section  8  Welfare-to- 
Work  Rental  Voucher  Program,  you  will 
perform  all  normal  rental  voucher 
program  activities,  but  you  may  only 
provide  rental  assistance  to  families  that 
meet  all  normal  Section  8  program 
requirements  and  also  meet  the  specific 
requirements  of  the  Welfare-to-Work 
Voucher  Program.  These  specific 
requirements  are  stated  in  section  rV.(A) 
of  this  NOFA. 

IV.  Program  Requirements 

(A)  Eligibility  of  Families 

(1)  Section  8  Welfare-to-Work  Rental 
Voucher  eligible  families.  The  term 
"Section  8  Welfare-to-Work  rental 
voucher  program  eligible  family"  means 
a  family  that,  in  addition  to  meeting  the 
eUgibility  requirements  of  the  normal 
tenant-based  Section  8  assistance 
program,  also  meets  the  foUovdng 
additional  requirements: 

(a)  When  initially  selected  for  welfare- 
to-work  rental  voucher  assistance, 
famiUes  must  be  eligible  to  receive,  be 
cvurently  receiving,  or  shall  have 
received  within  the  preceding  two 
years,  assistance  or  services  funded 
under  the  TANF  program; 

(b)  Tenant-based  housing  assistance 
must  be  determined  to  be  critical  to  the 
family's  abiUty  to  successfully  obtain  or 
retain  employment;  and 


(c)  The  family  shall  not  aheady  be 
receiving  tenant-based  assistance  under 
Section  8  of  the  United  States  Housing 
Act  of  1937  (1937  Act— 42  U.S.C. 
1473f). 

(2)  To  be  eligible  for  selection  for  the 
Section  8  Welfare-to-Work  Rental 
Voucher  Program,  famiUes  must  be  on 
the  waiting  list  used  by  the  HA  for  its 
tenant-based  Section  8  program.  For 
Indian  tribes  and  TDHEs  only,  to  be 
eUgible  for  this  program,  families  must 
be  on  either  the  rental  or 
homeownership  waiting  list  of  that 
entity. 

(B)  HA  Responsibilities 

If  your  application  is  funded: 
(Ij  You  must  modify  your  selection 
system  to  require  the  selection  of 
Section  8  Welfare-to-Work  Rental 
Voucher  program  eligible  famiUes  for 
the  program; 

(2)  FamiUes  on  your  Section  8  waiting 
list  must  be  selected  in  accordance  with 
the  established  selection  poUcies  in 
your  HA's  administrative  plan; 

(3)  If  you  have  a  closed  Section  8 
waiting  Ust  and  do  not  have  a  sufficient 
number  of  welfare-to-work  eUgible 
famiUes  on  your  waiting  list,  you  must 
reopen  the  waiting  list  to  accept  an 
appUcation  from  any  Section  8  Welfare- 
to-Work  eligible  appUcant  family  that  is 
not  currently  on  your  waiting  list  for 
yoiu  tenant-based  Section  8  program; 

(4)  You  must  administer  the  rental 
assistance  in  accordance  with 
applicable  voucher  program  regulations 
and  requirements  and  your  Section  8 
administrative  plan; 

(5)  During  the  term  of  this  welfare-to- 
work  funding,  if  Section  8  rental 
assistance  for  a  family  imder  this 
program  is  terminated,  available 
welfare-to-work  rental  assistance  must 
be  provided  to  another  Section  8 
Welfare-to-Work  eligible  family  selected 
from  your  tenant-based  Section  8 
program  waiting  list.  The  term  of 
welfare-to-work  funding  is  the  term  of 
the  welfare-to-work  ACC  funding 
increment. 

(6)  Welfare-to-Work  Evaluation 
Participation.  HUD  is  seeking  5  to  9 
HAs  to  participate,  on  a  voluntary  basis, 
in  the  evaluation  that  HUD  intends  to 
conduct  on  the  Section  8  Welfare-to- 
Work  Rental  Voucher  Program.  HAs 
who  volunteer  to  participate  as  a  special 
evaluation  site  for  purposes  of  this 
evaluation,  if  they  are  selected  for  an 
award  under  this  NOFA,  will  be  . 
compensated  for  any  additional 
administrative  burden  from  the  $2.83 
milUon  evaluation  setaside  in  the  99 
App.  Act.  In  order  to  participate  as  a 
special  evaluation  site,  you  and  your 
partners  must: 
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(a)  Be  awaried  at  least  450  units 
under  this  NOFA. 

(b)  Fully  ccnperate  with  random 
assignment  of  your  welfare-to-work 
apphcants  to  treatment  and  control 
groups.  You  Will  be  required  to  follow 
an  establishea  protocol  for  determining 
that  some  elifflble  families  receive  and 
some  eligible  families  do  not  receive 
welfare-to-wo  rk  vouchers  on  a  random 
basis. 

(c)  Assist  inj  data  collection  and 
retrieval  for  the  evaluation  through 
administration  of  special  forms  and 
extraction  of  qata  from  management 
systems. 

(d)  Submit  4  budget  with  reasonable 
and  necessary!  costs  once  HUD  specifies 
the  required  activities  for  the 
evaluation. 

If  HUD  doe^  not  receive  sufficient 
voluntary  applications  to  participate  as 
evaluation  sit^s  for  this  Congressionally 
mandated  study,  HUD  may  require  one 
or  more  sites  iteceiving  at  least  450  units 
to  cooperate  with  an  evaluation  based 
on  random  as^gnment  as  a  condition  of 
funding.  If  yoii  submit  an  application 
for  450  or  moie  units,  your  consent  to 
cooperate  with  a  random-assignment 
evaluation  may  be  assumed  by  HUD, 
even  if  you  dojnot  expHcitly  volunteer. 

(C)  TANF and\Welfare-to-Work  Support 

Your  applic$tion  must  include 
certifications  ft-om  the  State,  local  or 
Tribal  entity  administering  assistance 
under  the  TANF  program  and  from  the 
entity,  if  any.  administering  the  Welfare- 
to-Work  formula  and/or  competitive 
grants  allocateii  by  the  United  States 
Department  of  Labor  that  these  entities 
support  your  proposed  Section  8 
Welfare-to-Work  program  and  will 
cooperate  with  you,  as  the  administrator 
of  the  housing  assistance,  to  assure  that 
the  rental  assistance  is  coordinated  with 
other  welfare  reform  and  welfare-to- 
work  initiativep.  If  any  of  these  entities 
does  not  respohd  to  your  request  for  this 
certification  within  a  reasonable  time 
period,  its  conciurence  shall  be 
assumed  but  you  will  be  required  to 
submit  a  copy  pf  your  request  for  this 
certification  with  your  application.  If 
any  of  these  enjlities  objects  to  the 
application,  thtir  concerns  must 
accompany  th^  application  when  it  is 
submitted  to  HtJD  so  that  HUD  can  take 
the  concerns  into  account  in  its  funding 
decision. 

(D)  Waiver  Req  uests 

Your  proposed  Section  8  Welfare-to- 
Work  program  must  be  workable 
without  any  wiivers,  and  will  be  rated 
and  ranked  witbout  the  waiver  of  any 
requirements.  Statutory  waivers  will  not 
be  granted.  Ho^rever,  yoiu  application 


may  include  requests  for  waivers  of  any 
regulatory,  handbook  or  directive 
requirements  along  with  an  explanation 
of  how  the  waivers  would  improve  your 
program.  If  you  are  selected  for  an 
award,  HUD  will  consider  whether  or 
not  to  grant  your  waiver  Request.  Among 
other  considerations,  waivers  will  not 
be  granted  if  they  have  an  adverse 
impact  on  fair  housing  and  civil  rights. 

(E)  Program  Compliance  and 
Designation  of  Subcontractor 

Immediately  after  the  publication  of 
this  NOFA,  the  local  HUD  field  office 
will  notify,  in  writing,  those  HAs  that 
are  not  eligible  to  apply  without  a 
subcontractor  acceptable  to  HUD  or  a 
proposal  for  management  improvements 
acceptable  to  HUD,  as  explained  in  this 
section. 

(1)  Program  compliance.  Your 
application  must  designate  a 
subcontractor  acceptable  to  HUD  to 
administer  the  new  funding  increment 
on  your  behalf,  in  accordance  with 
paragraph  (2)  of  this  section,  if  you 
have: 

(a)  Material  weaknesses  or  reportable 
conditions  outstanding  fi'om  Inspector 
General  audit  findings,  or  HUD 
management  review  findings  for  one  or 
more  of  your  Section  8  rental  voucher, 
rental  certificate  or  moderate 
rehabilitation  programs; 

(b)  Serious  underutilization 
evidenced  by  fewer  than  85  percent  of 
budgeted  rental  certificates  or  vouchers 
under  lease;  or 

(c)  Significant  findings  in  program 
compliance  reviews. 

(2)  Designation  of  Subcontractor.  If 
you  have  any  of  the  compliance 
problems  listed  in  paragraph  (1)  of  this 
section,  you  must  designate  a 
subcontractor  acceptable  to  HUD  to 
administer  the  new  funding  increment 
under  this  NOFA  on  your  tehalf.  In 
such  instances,  your  application  must 
include: 

(a)  An  agreement  by  the  subcontractor 
to  administer  the  new  funding 
increment;  and 

(b)  A  statement  that  outlines  the  steps 
you  are  taking  to  resolve  the  compUance 
problems,  which  may  be  a  proposal  for 
management  improvements  that  you 
will  implement  to  remedy  the  problems. 

(F)  Statutory  Requirements 

To  be  eligible  for  funding  under  this 
NOFA,  you,  the  applicant,  must  meet  all 
applicable  statutory  and  regulatory 
requirements.  If  you  need  copies  of 
regulations,  they  are  available  at  the 
HUD  web  site  located  at  http:// 
www.HUD.gov.  HUD  may  reject  an 
application  from  further  funding 
consideration  if  the  activities  or  projects 


proposed  in  the  application  are  not 
eligible  activities  and  projects,  or  HUD 
may  eliminate  the  ineligible  activities 
from  funding  consideration  and  reduce 
the  grant  amount  accordingly. 

(G)  Threshold  Requirements — 
Compliance  with  Fair  Housing  and  Civil 
Rights  Laws 

With  the  exception  of  Federally 
recognized  Indian  tribes,  all  applicants 
must  comply  with  all  Fair  Housing  and 
civil  rights  laws,  statutes,  regulations 
and  executive  orders  as  enumerated  in 
24  CFR  5.105(a).  If  you  are  a  Federally 
recognized  Indian  tribe,  you  must 
comply  with  the  Age  Discrimination  Act 
of  1975,  section  504  of  the 
Rehabilitation  Act  of  1973,  and  the 
Indian  Civil  Rights  Act.  If  you,  the 
apphcant, — 

(1)  Have  been  charged  with  a 
violation  of  the  Fair  Housing  Act  by  the 
Secretary; 

(2)  Are  a  defendant  in  a  Fair  Housing 
Act  lawsuit  filed  by  the  Department  of 
Justice;  or 

(3)  Have  received  a  letter  of 
noncompliance  findings  under  Title  VI 
of  the  Civil  Rights  Act,  section  504  of 
the  Rehabilitation  Act,  or  section  109  of 
the  Housing  and  Commimity 
Development  Act — 

You  are  not  eligible  to  apply  for 
funding  under  this  NOFA  until  you 
have  resolved  the  charge,  lawsuit,  or 
letter  of  findings  to  the  satisfaction  of 
the  Department. 

(H)  Additional  Nondiscrimination 
Requirements 

You,  the  applicant,  must  comply  with 
the  Americans  with  DisabiUties  Act,  and 
Title  IX  of  the  Education  Amendments 
Act  of  1972. 

(I)  Affirmatively  Furthering  Fair 
Housing 

If  you  are  a  successful  applicant,  you 
will  have  a  duty  to  affirmatively  further 
fair  housing.  You,  the  applicant,  should 
include  in  your  application  or  work 
plan  the  specific  steps  that  you  will  take 
to: 

(1)  Address  the  elimination  of 
impediments  to  fair  housing  that  were 
identified  in  the  jurisdiction's  Analysis 
of  Impediments  (AI)  to  Fair  Housing 
Choice; 

(2)  Remedy  discrimination  in 
housing;  or 

(3)  Promote  fair  housing  rights  and 
fair  housing  choice. 

Further,  you,  the  applicant,  have  a 
duty  to  carry  out  the  specific  activities 
provided  in  your  responses  to  the  NOFA 
rating  factors  that  address  affirmatively 
furthering  fair  housing. 
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(J)  Forms,  Certifications  and  Assurances 

You,  the  applicant,  are  required  to 
submit  signed  copies  of  the  standard 
forms,  certifications,  and  assurances, 
included  in  the  HUD  Section  8 
application,  form  HUD-52515  (see 
section  VI.(A),  below,  of  this  NOFA)  and 
the  certification  required  by  24  CFR 
24.510.  (The  provisions  of  24  CFR  part 
24  apply  to  the  employment, 
engagement  of  services,  awarding  of 
contracts,  subgrants,  or  funding  of  any 
recipients,  or  contractors  or 
subcontractors,  during  any  period  of 
debarment,  suspension,  or  placement  in 
ineligibility  status,  and  a  certification  is 
required.) 

(K)  Conflicts  of  Interest 

'   If  you  are  a  consultant  or  expert  who 
is  assisting  HUD  in  rating  and  ranking 
appUcants  for  funding  imder  this 
NOFA,  you  are  subject  to  18  U.S.C.  208, 
the  Federal  criminal  conflict  of  interest 
statute,  and  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  regulation  published  at  5  CFR 
part  2635.  As  a  result,  if  you  have 
assisted  or  plan  to  assist  applicants  with 
preparing  applications  for  this  NOFA, 
you  may  not  serve  on  a  selection  panel 
and  you  may  not  serve  as  a  technical 
advisor  to  HUD  for  this  NOFA.  All 
individuals  involved  in  rating  and 
ranking  this  NOFA,  including  experts 
and  consultants,  must  avoid  conflicts  of 
interest  or  the  appearance  of  conflicts. 
Individuals  involved  in  the  rating  and 
ranking  of  applications  must  disclose  to 
HUD's  General  Counsel  or  HUD's  Ethic 
Law  Division  the  following  information 
if  applicable:  the  selection  or  non- 
selection  of  any  applicant  under  this 
NOFA  will  affect  the  individual's 
financial  interests,  as  provided  in  18 
U.S.C.  208;  or  the  application  process 
involves  a  party  with  whom  the 
individual  has  a  covered  relationship 
under  5  CFR  2635.502.  The  individual 
must  disclose  this  information  prior  to 
participating  in  any  matter  regarding 
this  NOFA.  If  you  have  questions 
regarding  these  provisions  or  if  you 
have  questions  concerning  a  conflict  of 
interest,  you  may  call  the  Office  of 
General  Counsel,  Ethics  Law  Division, 
at  202-708-3815  and  ask  to  speak  to 
one  of  HUD's  attorneys  in  this  division. 

(L)  Environmental  Requirements 

In  accordance  with  24  CFR 
50.19(b)(ll)  of  the  HUD  rejgulations, 
tenant-based  activities  assisted  under 
this  program  are  categorically  excluded 
from  the  requirements  of  the  National 
Environmental  Policy  Act  and  are  not 
subject  to  environmental  review  under 
the  related  laws  and  authorities.  In 


accordance  with  24  CFR  983.11(b),  you 
must  have  a  responsible  entity  complete 
an  environmental  review  and  obtain  a 
HUD  release  of  funds  before  entering 
into  any  agreement  to  provide  project- 
based  assistance. 

(M)  Notice  of  Repeal  of  Local 
Government  Comment  Requirements 

Local  government  comments  that 
HUD  was  previously  required  to  obtain 
from  the  unit  of  general  local 
government  on  HA  applications  for 
Section  8  rental  assistance  under 
Section  213(c)  of  the  Housing  and 
Community  Development  Act  of  1974 
are  no  longer  required.  Section  551  of 
the  Quality  Housing  and  Work 
Responsibility  Act  of  1998  (Pub.L.  105- 
276. 112  Stat.  2461,  approved  October 
21, 1998)  (QHWRA)  repealed  the 
provisions  of  Section  213(c)  of  the 
Housing  and  Community  Development 
Act  of  1974.  Although  section  503  of 
QHWRA  establishes  an  effective  date  of 
October  1, 1999,  for  its  provisions 
imless  otherwise  specifically  provided, 
section  503  also  permits  any  QHWRA 
provision  or  amendment  to  be 
implemented  by  notice,  unless 
otherwise  specifically  provided. 
Accordingly,  this  section  of  the  NOFA 
provides  the  notice  of  implementation 
of  section  551  of  QHWRA  as  permitted 
by  section  503  of  QHWRA. 

V.  Application  Selection  Process 

(A)  Overview  of  Process 

Selections  of  applicants  will  be  made 
on  the  basis  of  a  national  competition 
according  to  the  criteria  described  in 
section  V.(C),  below,  of  this  NOFA. 
Local  HUD  field  offices  will  initially 
review  applications  to  ensure  that  your 
applications  are  complete  and  on  time 
and  that  you  meet  the  threshold 
requirements  found  in  section  V.(B), 
below,  of  this  NOFA.  Based  on  your 
past  experience  and  field  office 
knowledge  of  your  capacity  to  perform, 
the  field  office  must  also  determine  if 
the  number  of  units  you  request  can 
reasonably  be  placed  under  lease  within 
12  months.  If  the  field  office  determines 
that  you  cannot  enroll  the  number  of 
Section  8  Welfare-to-Work  families 
projected  and  place  under  lease  the 
number  of  units  requested,  the  field 
office  will  determine  the  number  of 
units  that  can  be  expected  to  be  placed 
under  lease  within  12  months. 

All  eligible  applications  will  then  be 
forwarded  to  the  Grants  Management 
Center  with  the  field  office 
recommendation  of  the  maximum 
number  of  units  that  should  be 
considered  for  approval  for  each 
application  based  on  its  analysis  of 


capacity.  Applicatidhs  will  be  rated  and 
ranked  by  the  Grants  Management 
Center  based  on  the  criteria  listed  below 
in  section  V.(C).  An  application  must 
meet  all  of  the  threshold  requirements 
of  this  NOFA  and  receive  a  score  of  at 
least  55  points  to  qualify  for  funding.  In 
this  national  competition,  HUD  will 
fund  applications  from  at  least  the  two 
highest  rated  and  ranked  Indian  tribes 
or  their  tribally  designated  housing 
entities  that  qualify  for  funding.  All 
other  awards  will  be  made  in  rank  order 
to  qualifying  applications. 

(B)  Threshold  Requirements 

(1)  The  application  is  received  on 
time. 

(2)  The  application  is  complete  and 
all  required  certifications,  including 
those  described  in  section  IV.(K),  above, 
of  this  NOFA. 

(3)  Any  technical  deficiencies  have 
been  corrected  by  the  end  of  the  14-day 
correction  p>eriod. 

(4)  You  meet  the  requirements  of 
section  IV.(G)  of  this  NOFA, 
Compliance  With  Fair  Housing  and 
Civil  Rights  Laws. 

(5)  The  application  designates  a 
subcontractor  in  accordance  with 
section  IV.(E),  above,  of  this  NOFA,  if 
necessary  under  that  section. 

(6)  Your  leasing  rate  for  your  Section 
8  rental  certificate  and  rental  voucher 
programs  is  at  least  90  percent  of  the 
units  in  your  HUD-approved  budget  for 
the  last  completed  HA  fiscal  year  prior 
to  this  application  funding. 

(C)  Rating  Factors 

(1)  Factor  1:  Need  for  Welfare-to-Work 
Voucher  Program  (20  points) 

(a)  Description:  This  factor  examines 
the  extent  to  which  you  identify  the 
community  need  that  your  proposed 
activities  will  target  and  the  urgency  of 
meeting  this  need.  You  must  provide 
evidence  of  the  housing  need  of  the 
eligible  population  that  will  be  served 
by  this  program  and  demonstrate  that 
tenant-based  assistance  is  essential  to 
assist  these  families  obtain/retain 
employment.  If  the  HA  plans  to  project- 
base  any  of  the  Welfare-to-Work  rental 
voucher  funding,  the  HA  must  explain 
how  this  would  benefit  the  HA's 
Welfare-to-Work  rental  voucher 
program.  Applicants  with  jurisdiction 
outside  of  metropolitan  areas  must 
address  the  needs  of  rural  areas. 

(b)  Submission  Requirements  for 
Factor  1:  You  must  submit  a  narrative 
that  documents  that  tenant-based  rental 
assistance  for  which  you  are  applying  is 
necessary  to  assist  Welfare-to-Work 
eligible  families  to  obtain/retain 
emplojmient.  If  you  plan  \o  project-base 
a  portion  of  the  Welfare-to-Work  rental 


4500 


5! 


Federal  Register /Vol.  64.  No.  18 /Thursday,  January  28.  1999 /Notices 


voucher  hind^ig.  the  need  to  develop 
project-based  tmits  must  be  explained 
and  how  this  would  best  meet  the  needs 
of  welfare-to-work  eligible  famiUes,  and 
you  must  provide  an  estimate  of  the 
time  to  occup^cy. 

(2)  Factor  2i  Soundness  of  Approach 
(20  Points).      1 

(a)  Description:  This  factor  examines 
the  quality  of  your  Welfare-to-Work 
voucher  program.  You  must  describe  in 
narrative  form  the  proposed  program 
developed  in  coordination  with  the 
TANF  prograi^  and  other  welfare-to- 
work  program$.  And  how  the  proposed 
program  design  encourages  and  aids 
Welfare-to-Wofk  eUgible  families  to 
move  from  wejfare  to  work,  hi 
evaluating  thi$  factor.  HUD  will 
consider  the  extent  to  which  your 
appUcation  demonstrates  that  tenant- 
based  assistance  is  critical  to  the  success 
of  assisting  eligible  famiUes  to  obtain  or 
retain  employment.  HUD  wrill  also 
consider  the  extent  to  which  your 
appUcation  lajp  out  an  effective  plan, 
with  a  fully  developed  strategy  of 
outreach  to  eligible  families  to  ensure 
that  all  Welfarf-to-Work  vouchers  are 
under  lease  wiihin  a  year  of  award, 
including  howiyour  analysis  of  need  in 
Factor  1  affect^  your  outreach  to 
families  and  targeting  of  assistance.  You 
should  describe  any  innovative 
approaches  thajt  will  be  included  in 
your  proposed  program.  You  must 
address  your  strategy  for  tenant 
counseling,  ho|ising  search,  and 
landlord  outreach,  and  specify  the 
criteria  for  selecting  among  eligible 
families.  j 

HUD  will  alsb  consider  the  extent  to 
which,  and  ho\  /  well,  your  plan  of 
proposed  activi  ties  is  described  in  detail 
in  your  appUca  tion;  addresses  the  goals 
and  purposes  ajF  the  Welfare-to-Work 
voucher  program;  addresses  the  need  for 
a  Welfare-to-Work  program  that  was 
identified  undar  Factor  1,  above;  will  be 
carried  out  in  a  timely  manner, 
conducted  in  a  planner  that  will  reach 
and  benefit  meiibers  of  the  target  group, 
and  will  make  |se  of  services  and 
materials  that  ai-e  accessible  to  all 
persons,  inclucang  persons  with 
disabilities;  anc  will  yield  long-term 
results  and  inn(»vative  strategies  or  "best 
practices"  that  ^an  be  readily 

other  organizations  and 
local  governments, 
(b)  Submissic  n  Requirements  for 
Factor  2: 

narrative  describing 
your  proposed  '  Velfare-to-Work  voucher 
program  develo  sed  in  coordination  with 
the  TANF  progi  am  and  other  welfare-to- 
work  programs;  the  specific  tasks  and 
subtasks  to  be  performed,  including 
innovative  appi  oaches  and  plans  for 


tenant  counseling,  housing  search  and 
landlord  outreach. 

(ii)  A  discussion  of  how  your 
application  demonstrates  that  tenant- 
based  assistance  is  critical  to  the  success 
of  assisting  eligible  families  to  obtain  or 
retain  employment. 

(iii)  A  discussion  of  how  your 
proposed  activities  address  the  goals 
and  purposes  of  the  Welfare-to-Work 
voucher  program  including  how  the 
program  design  encourages  and  aids  the 
move  to  self-sufficiency,  and  the  criteria 
for  selecting  among  eligible  families. 

(iv)  A  discussion  of  now  your 
appUcation  lays  out  a  fully  developed 
and  effective  plan  with  outreach  to 
eligible  families  to  ensure  that  all 
Welfare-to-Work  vouchers  are  imder 
lease  within  a  year  of  award.  Your 
discussion  must  specify  how  your 
analysis  of  need  in  Factor  1  affects  your 
outreach  to  families  and  targeting  of 
assistance,  including  families  in  rural 
areas  if  your  jurisdiction  includes  rural 
areas,  unless  you  provide  justification 
for  not  addressing  rural  areas. 

(v)  A  description  of  the  immediate 
benefits  of  your  proposed  activities  and 
how  the  benefits  will  be  measured.  You 
must  describe  the  methods  you  will  use 
to  determine  the  effectiveness  of 
Welfare-to-Work  program  activities, 
(vi)  A  Section  8  Leasing  Schedule, 
(vii)  A  discussion  of  how  the 
activities  will  reach  and  benefit 
members  of  the  target  group  and  will 
make  use  of  services  and  materials  that 
are  accessible  to  all  persons,  including 
persons  with  disabilities; 

(viii)  A  description  of  how  the 
proposed  activities  will  yield  long-term 
results  and  innovative  strategies  or  "best 
practices"  that  can  be  readily 
disseminated  to  other  organizations, 
communities,  and  State,  tribal  and  local 
governments. 

(3)  Factor  3:  Capacity  of  Applicant 
and  Relevant  Organizational  Experience 
(20  Points) 

(a)  Description:  This  factor  examines 
the  extent  to  which  your  organization 
(including  individuals  or  organizations, 
such  as  subcontractors  or  consultants,  if 
any,  that  will  be  your  partners  in 
carrying  out  the  proposed  activities) 
have  the  organizational  resources 
necessary  to  carry  out  your  proposed 
activities  in  a  timely  manner.  In 
evaluating  this  factor,  HUD  will 
consider  the  extent  to  which  you 
demonstrate  recent  and  relevant 
experience  in,  and  knowledge  about, 
carrying  out  the  same  or  similar 
activities  as  those  proposed.  The  overall 
quality  of  your  staff,  administrative 
ability,  and  fiscal  management  ability 
will  be  evaluated  by  HUD.  HUD  may 
also  rely  on  information  fi-om 


performance  reports,  financial  status 
information,  monitoring  reports,  audit 
reports  and  other  information  available 
to  HUD  in  making  its  determination 
under  this  factor. 

Your  overall  administrative  ability  is 
evidenced  by  factors  such  as  leasing 
rates,  MTCS  reporting,  correct 
administration  of  housing  quality 
standards,  compUance  with  fair  bousing 
and  equal  opportunity  program 
requirements,  assistance  computation 
and  rent  reasonableness  and,  if  you  have 
a  mandatory  Family  Self-Sufficiency 
Program,  implementation  of  an  FSS 
program  of  at  least  the  minimum 
program  size  or  a  smaller  program  size 
approved  by  HUD.  Your  relevant 
organization  experience  would  be 
evidence  of  a  successful  implementation- 
of  an  FSS  program,  Family  Unification 
program,  or  other  program  that  involved 
coordination  with  other  agencies  and/or 
coordination  of  services  for  families. 

(b)  Submission  Requirements  for 
Factor  3: 

(i)  Narrative  description  of  past 
performance  in  carrying  out  activities 
that  are  the  same  as,  or  similar  to,  the 
activities  proposed  for  funding,  and 
demonstrate  reasonable  success  in 
carrying  out  those  activities.  You  may 
demonstrate  such  reasonable  success  by 
showing  that  your  previous  activities 
have  been  carried  out  as  proposed  and 
in  a  timely  manner.  You  must  show  that 
benchmarks  in  operation  were  met  and 
performance  reports  were  prepared  as 
required.  You  must  also  describe  any 
delays  that  were  encoimtered,  and  the 
actions  you  took  to  overcome  such 
delays. 

(ii)  You  must  submit  the  proposed 
number  of  staff  years  necessary  to  carry 
out  the  proposed  activities,  identifying 
the  employees  and  partners,  such  as  co- 
applicants,  subgrantees,  contractors, 
consultants,  and  volunteers,  to  be 
allocated  to  the  project;  the  titles  and 
relevant  professional  background  and 
experience  of  each  employee  and 
partner  proposed  to  be  assigned  to  the 
project;  and  the  roles  to  be  performed  by 
each  identified  employee  and  partner.  If 
you  do  not  presently  have  the 
employees  and  partners  necessary  to 
carry  out  all  of  the  proposed  activities, 
you  must  identify  the  gaps  in  your 
current  staffing  and  describe  in  detail 
your  proposed  method  for  securing  the 
necessary  employees  and  partners  to 
carry  out  the  project  in  a  timely  manner. 

(iii)  You  must  provide  a 
comprehensive  description  of  the 
project's  management  structure.  You 
must  also  describe  how  staff  and 
partners  relate  to  the  project's 
administrator  or  manager,  including  the 
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lines  of  authority  and  accountability  for 
all  the  proposed  activities. 

(iv)  You  must  demonstrate  ability  in 
handling  financial  resources  with 
adequate  financial  control  procedures 
and  accounting  procedures  by  providing 
a  comprehensive  description  of  the 
fiscal  management  structure  for  the 
proposed  project,  including  budgeting, 
fiscal  controls  and  accounting.  HUD 
will  also  consider  findings  identified  in 
your  most  recent  audits;  internal 
consistency  in  the  application  of 
numeric  quantities;  accuracy  of 
mathematical  calculations;  and  other 
available  information  on  financial 
management  ability. 

(4)  Factor  4:  Leveraging  Resources. 
(20  Points) 

(a)  Description:  This  factor  addresses 
the  commitment  of  public  and  private 
resources  that  will  support  your 
Welfare-to-Work  voucher  program.  HUD 
will  consider  the  extent  to  which  you 
can  dociunent  firm,  written 
commitments  of  resources  from  the 
local  TANF  agency,  and,  if  applicable, 
from  the  entity  administering  the 
Department  of  Labor  Welfare-to-Work 
formula  and/or  competitive  grant;  other^ 
Federal,  State,  tribal,  and  local  soiut:es; 
and  from  other  entities,  such  as  private 
industry,  and  for-profit  and  not-for- 
profit  organizations  to  provide  services 
and  assistance  in  the  form  of  cash 
funding,  in-kind  contributions,  services 
or  personnel.  Such  commitments  may 
include,  but  are  not  hmited  to:  child 
care,  transportation  necessary  to  receive 
services  or  maintain  employment, 
remedial  education,  education  for 
completion  of  secondary  or  post- 
secondary  schooling,  job  training, 
preparation  and  counseling;  substance 
abuse  treatment  and  counseling; 
training  in  homemaking  and  parenting 
skills;  training  in  money  management; 
coimseling  in  homeownership 
responsibilities  and  opportunities 
available  for  rental  and  homeownership 
in  the  private  housing  market;  and  job 
development  and  placement. 

(b)  Submission  Requirements  for 
Factor  4: 

(i)  Describe  all  firm  commitments  to 
the  Welfare-to-Work  voucher  program 
including  cash  funding,  in-kind 
contributions,  services  or  personnel 
from  other  Federal,  State,  tribal,  local 
and  private  sources. 

(ii)  Provide  evidence  of  leveraging/ 
partnerships  by  including  in  the 
application,  letters  of  firm 
commitments,  memoranda  of 
understanding,  or  agreements  to 
participate  from  those  entities  identified 
as  partners.  To  be  firmly  committed, 
there  must  be  a  written  agreement  to 
provide  the  resources.  The  written 


agreement  may  be  contingent  upon  an 
application  receiving  funding  under  this 
NOFA.  Each  letter  of  commitment, 
memorandum  of  imderstanding,  or 
agreement  to  participate  should  include 
the  partner  organization's  or 
individual's  name,  proposed  level  of 
commitment  and  responsibilities  as  they 
relate  to  the  proposed  activities.  The 
commitment  must  also  be  signed  by  an 
official  legally  able  to  make 
commitments  on  behalf  of  the 
organization. 

(5)  Factor  5:  Comprehensiveness  and 
Coordination  (20  Points) 

(a)  Description:  This  factor  addresses 
the  extent  to  which  your  proposal 
reflects  a  coordinated,  comprehensive 
process  of  identifying  needs  and 
building  a  system  to  address  needs  on 
an  ongoing  basis  by  using  available 
HUD  funding  and  other  resources.  You 
must  describe  the  extent  to  which 
assistance  under  your  proposed 
Welfare-to-Work  program  will  be 
coordinated  with  welfare  reform  and 
with  other  welfare-to-work  initiatives, 
including  the  U.S.  Department  of 
Transportation's  Job  Access  program. 
The  application  must  include 
certifications  from  the  TANF  agency 
and  the  entity,  if  any,  administering  the 
Welfare-to-Work  formula  and/or 
competitive  grants  of  the  Department  of 
Labor  agency  of  their  cooperation  and 
support  of  the  proposed  program  or 
evidence  of  your  request  for  the 
certification  of  those  agencies  and  of 
their  failure  to  respond  within  a 
reasonable  time,  or,  if  either  agency 
objects  to  your  proposed  Welfare-to- 
Work  program,  the  objections  must  be 
included  in  your  application. 

In  evaluating  this  factor,  HUD  will 
consider: 

(i)  The  extent  to  which  you 
demonstrate  the  support  and 
participation  of  the  TANF  agency  and 
the  entity,  if  any,  administering  the 
Department  of  Labor  Welfare-to-Work 
formula  and/ or  competitive  grant  and 
the  commitment  of  other  public  and 
private  organizations  in  the  community. 

(ii)  The  specific  steps  you  will  take  to 
share  with  others  information  on 
solutions  and  outcomes  resulting  from 
the  Welfare-to-Work  voucher  program,  if 
funded. 

(iii)  The  specific  steps  you  have  taken 
or  will  take  to  become  active  in  the 
community's  Consolidated  Plan  process; 
Analysis  of  Impediments  to  Fair 
Housing  Choice  process;  Continuiun  of 
Care  Homeless  Assistance  planning 
process,  if  homeless  persons  are  to  be 
served  by  the  proposed  activities;  or  the 
commiuiity's  hidian  Housing  Plan 
process;  and  to  address,  through  these 
processes,  the  needs  that  are  the  focus 


of  the  Welfare-to-Work  voucher 
program. 

(iv)  The  specific  steps  you  have  taken 
or  will  take  to  coordinate,  through 
meetings,  information  networks, 
planning  processes,  or  other 
mechanisms,  your  activities  with  other 
welfare-to-work  activities  in  the 
community,  including  the  appropriate 
local  transportation  entity  (i.e.,  transit 
properties,  metropolitan  planning 
organizations.  State  and/or  Indian  tribe 
departments  of  transportation). 

(b)  Submission  Requirements  for 
Factor  5: 

(i)  Describe  what  role  families, 
community  leaders  and  organizations 
and  government  and  private  entities  in 
communities  you  serve  have  had  in 
planning  the  activities  described  in  your 
application  and  what  role  they  will  have 
in  carrying  out  such  activities. 

(ii)  Describe  how  you  will  share  with 
others  information  on  solutions  and 
outcomes  resulting  from  the  Section  8 
Welfare-to-Work  voucher  program,  if 
funded. 

(iii)  Describe  specific  steps  you  have 
taken  or  will  take  to  become  active  in 
the  community's  Consolidated  Plan 
process;  or  the  process  for  the  Analysis 
of  Impediments  to  Fair  Housing  Choice: 
or  the  community's  Continuum  of  Care 
Homeless  Assistance  planning  process, 
if  homeless  persons  are  to  be  served  by 
the  proposed  welfare-to-work  activities; 
or  the  community's  Indian  Housing  Plan 
process;  and  to  address,  through  these 
processes,  the  needs  that  are  the  focus 
of  your  proposed  activities. 

(iv)  Describe  the  specific  steps  you 
have  taken  or  will  take  to  coordinate, 
through  meetings,  information 
networks,  planning  processes,  or  other 
mechanisms,  your  activities  with  other 
proposed  or  on-going  activities  in  the 
community  funded  by  HUD  or  other 
Federal,  State,  tribal,  local  or  private 
sources,  including  the  appropriate  local 
transportation  entity  (i.e.,  transit 
properties,  metropolitan  planning 
organizations,  State  and/or  Indian  tribe 
departments  of  transportation. 

VI.  Application  Submission 
Requirements 

(A)  Form  HUD-52515 

Funding  Application,  form  HUD- 
52515,  must  be  completed  and 
submitted  for  the  Section  8  Welfare-to- 
Work  voucher  program.  This  form 
includes  all  the  necessary  certifications 
for  Fair  Housing,  Drug-Free  Workplace 
and  Lobbying  Activities.  An  application 
must  include  the  information  in  Section 
C,  Average  Monthly  Adjusted  Income  of 
form  HUI>-52515  in  order  for  HUD  to 
calculate  the  amount  of  Sec  don  8 
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budget  authority  necessary  to  fund  the 
requested  number  of  voucher  units.  You 
may  obtain  a  copy  of  form  HUD-52515 
from  the  local  HUD  Field  Office  or  may 
download  it  jfrom  the  HUD  Home  page 
on  the  interrtet's  world  wide  web  (http:/ 
/www.HUD.BOv). 

(B)  Response  to  Threshold  Requirements 

Your  applipation  must  respond  to  the 
threshold  re<^uirements  that  apply  to 
you  in  paragi  aphs  V.(B)(2)  through  (5), 
above,  in  thii  i  NOFA. 

(C)  Narrative 
Award 


response  to  Factors  for 


Your  appli[:ation  package  must 
include  the  narrative  description  and 
any  letters,  curtifications  or  other 
materials  req  uired  for  each  of  the 
ranking  and  i  ating  factors  from  Section 
V.(C)ofthisl40FA. 

(D)  Waiver  Ri  fquests 

Your  appU  ration  may  include 
requests  for  waivers  of  any 
administrati\^e  requirements  in  HUD 
regulations  o*  directives  (handbooks 
and  notices).  [Statutory  waivers  will  not 
be  granted.  Waiver  requests  must 
include  an  e5(planation  of  how  the 
waivers  would  improve  your  program. 
Your  propos^  program  must  be 
workable  without  any  waivers,  and 
waiver  requests  will  not  be  considered 
in  rating  and  ranking  your  application. 
Your  waiver  Requests  will  only  be 
considered  if  you  receive  an  award 
under  this  NQFA. 

(E)  Program  ^valuation  Participation 

If  you  would  like  to  participate  in 
HUD'S  Welfaie-to-Work  program 
evaluation,  your  application  should  also 
include  a  statement  that  you  are  willing 
to  participate! as  a  special  evaluation  site 
in  accordance  with  the  conditions 
described  in  Action  rV.(B)(6)  of  this 
NOFA.  abovel 

VII.  Correctiqns  to  Deficient 
Applications  | 

After  the  aijplication  due  date.  HUD 
may  not,  consistent  with  its  regulations 
in  24  CFR  part  4.  subpart  B,  consider 
any  unsolicittd  information  you,  the 
appUcant.  ma^  want  to  provide.  HUD 
may  contact  you.  however,  to  clarify  an 
item  in  your  ^ppUcation  or  to  correct 
technical  deficiencies.  You  should  note, 
however,  that  HUD  may  not  seek 
clarification  df  items  or  responses  that 
improve  the  substantive  quahty  of  your 
response  to  aAy  eligibility  or  selection 
factors.  Examples  of  curable 
(correctable)  tjechnical  deficiencies 
include  your  failure  to  submit  the 
proper  certifi(  ations  or  your  failiu«  to 
submit  an  apj  lication  that  contains  an 


original  signature  by  an  authorized 
official.  In  each  case,  HUD  will  notify 
you  in  writing  by  describing  the 
clarification  or  technical  deficiency. 
HUD  will  notify  applicants  by  facsimile 
or  by  return  receipt  requested. 
Apphcants  must  submit  clarifications  or 
corrections  of  technical  deficiencies  in 
accordance  with  the  information 
provided  by  HUD  within  14  calendar 
days  of  the  date  of  receipt  of  the  HUD 
notification.  If  your  deficiency  is  not 
corrected  within  this  time  period,  HUD 
will  reject  your  application  as 
incomplete,  and  it  will  not  be 
considered  for  funding. 

VIII.  Findings  and  Certifications 

(A)  Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  related  to  this  program 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520),  and  have  been  assigned  OMB 
approval  nimiber  2577-0169.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  the 
collection  displays  a  valid  control 
number. 

(B)  Environmental  Impact 

Except  to  the  extent  that  recipients 
may  project  base  assistance  provided 
under  this  NOFA,  this  NOFA  does  not 
direct,  provide  for  assistance  or  loan 
and  mortgage  insurance  for,  or 
otherwise  govern  or  regulate,  real 
property  acquisition,  disposition, 
leasing  (other  than  tenant-based  rental 
assistance),  rehabilitation,  alteration, 
demolition,  or  new  construction,  or 
establish,  revise  or  provide  for  standards 
for  construction  or  construction 
materials,  manufactured  housing,  or 
occupancy.  To  the  extent  that  recipients 
project  base  assistance  provided  under 
this  NOFA,  that  assistance  is  subject  to 
24  CFR  part  983,  including  the 
environmental  review  provisions  set  out 
at  24  CFR  983.11.  Accordingly,  under  24 
CFR  50.19(c)  (1)  and  (5),  this  NOFA  is 
categorically  excluded  from 
environmental  review  under  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321). 

(C)  Federalism,  Executive  Order  12612 

The  General  Counsel,  as  the 
Designated  Official  imder  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  NOFA  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  on  the  relationship 
between  the  Federal  Government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Specifically,  the  NOFA  solicits 
applicants  to  help  eligible  families  make 
the  transition  from  welfare  to  work,  and 
does  not  impinge  upon  the  relationships 
between  the  Federal  government  and 
State  and  local  governments.  As  a  result, 
the  NOFA  is  not  subject  to  review  under 
the  Order. 

(D)  Prohibition  Against  Lobbying 
Activities 

You,  the  applicant,  are  subject  to  the 
provisions  of  section  319  of  the 
Department  of  Interior  and  Related 
Agencies  Appropriation  Act  for  Fiscal 
Year  1991,  31  U.S.C.  1352  (the  Byrd 
Amendment),  which  prohibits 
recipients  of  Federal  contracts,  grants, 
or  loans  from  using  appropriated  funds 
for  lobbying  the  executive  or  legislative 
branches  of  the  Federal  Government  in 
coimection  with  a  specific  contract, 
grant,  or  loan.  You  are  required  to 
certify,  using  the  certification  foimd  at 
Appendix  A  to  24  CFR  part  87,  that  they 
will  not,  and  have  not,  used 
appropriated  funds  for  any  prohibited 
lobbying  activities.  In  addition,  you 
must  disclose,  using  Standard  Form 
LLL,  "Disclosure  of  Lobbying 
Activities,"  any  funds,  other  than 
Federally  appropriated  funds,  that  will 
be  or  have  been  used  to  influence 
Federal  employees,  members  of 
Congress,  and  congressional  staff 
regarding  specific  grants  or  contracts. 
Tribes  and  tribally  designated  housing 
entities  (THDEs)  established  by  an 
Indian  tribe  as  a  result  of  the  exercise  of 
the  tribe's  sovereign  power  are  excluded 
from  coverage  of  the  Byrd  Amendment, 
but  tribes  and  TDHEs  established  under 
State  law  are  not  excluded  from  the 
statute's  coverage. 

(E)  Section  102  of  the  HUD  Reform  Act; 
Documentation  and  Public  Access 
Requirements 

Section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3545) 
(HUD  Reform  Act)  and  the  regulations 
codified  in  24  CFR  part  4,  subpart  A, 
contain  a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  On  January  14, 
1992  (57  FR  1942),  HUD  pubhshed  a 
notice  that  also  provides  information  on 
the  implementation  of  section  102.  The 
documentation,  public  access,  and 
disclosure  requirements  of  section  102 
apply  to  assistance  awarded  under  this 
NOFA  as  follows: 
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(1)  Documentation  and  public  access 
requirements.  HUD  will  ensure  that 
documentation  and  other  information 
regarding  each  appUcation  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
public  inspection  for  a  5-year  period 
beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  will  be 
made  available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  in  24  CFR  part  15. 

(2)  Disclosures.  HUD  will  make 
available  to  the  public  for  5  years  all 
applicant  disclosure  reports  (HUD  Form 
2880)  submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  3  years.  All 
reports — ^both  applicant  disclosiures  and 
updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  5. 

(3)  Publication  of  Recipients  of  HUD 
Funding.  HUD's  regulations  at  24  CFR 


4.7  provide  that  HUD  will  publish  a 
notice  in  the  Federal  Register  on  at  least 
a  quarterly  basis  to  notify  the  public  of 
all  decisions  made  by  the  Department  to 
provide: 

(i)  Assistance  subject  to  section  102(a) 
of  the  HUD  Reform  Act;  or 

(ii)  Assistance  that  is  provided 
through  grants  or  cooperative 
agreements  on  a  discretionary  (non- 
formula,  non-demand)  basis,  but  that  is 
not  provided  on  the  basis  of  a 
competition. 

(F)  Section  1 03  HUD  Reform  Act 

HUD's  regulations  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a), 
codified  in  24  CFR  part  4,  apply  to  this 
funding  competition.  The  regulations 
continue  to  apply  until  the 
annoimcement  of  the  selection  of 
successful  applicants.  HUD  employees 
involved  in  the  review  of  applications 
and  in  the  making  of  funding  decisions 
are  limited  by  the  regulations  fi-om 
providing  advance  information  to  any 
person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  an  unfair  competitive 


advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  under  24  CFR  part  4. 
Applicants  or  employees  who  have 
ethics  related  questions  should  contact 
the  HUD  Ethics  Law  Division  at  (202) 
708-3815.  (This  is  not  a  toll-free 
number.)  For  HUD  employees  who  have 
specific  program  questions,  the 
employee  should  contact  the 
appropriate  field  office  counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

(G)  Catalog  of  Federal  Domestic 
Assistance  Numbers 

The  Federal  Domestic  Assistance  numbers 
for  this  program  are  14.855  and  14.857. 

K.  Authority 

The  VA/HUD  and  Independent 
Agencies  Appropriations  Act.  1999 
appropriated  $283  million  for  the 
Welfare-to-Work  Tenant-Based 
Assistance  Program. 

Dated:  January  25,  1999. 
Harold  Lucas, 

Assistant,  Secretary  for  Public  and  Indian 
Housing. 
[PR  Doc.  99-1985  Filed  1-25-99;  2:46  pml 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2520 
RIN  1210-nAA71 

Use  of  Eiectronic  Communication  and 
Recordkeeping  Technoiogies  by 
Employee  Pension  and  Welfare  Benefit 
Plans 

AGENCY:  Pensi  )n  and  Welfare  Benefits 
Administratios.  Labor. 
ACTION:  Notice!  of  proposed  rulemaking 
and  Request  iak  information. 

SUMMARY:  This  dociunent  contains 
proposed  rule^  under  Title  I  of  the 
Employee  Retirement  hicome  Security 
Act  of  1974.  asi amended  (ERISA), 
concerning  thej  disclosure  of  certain 
employee  benefit  plan  information 
through  electrtinic  media  and  standards 
for  the  maintenance  and  retention  of 
employee  benafit  plan  records  in 
electronic  fom^.  The  proposal  would 
establish  a  safe!  harbor  pursuant  to 
which  all  pension  and  welfare  benefit 
plans  covered  \)y  Title  I  of  ERISA  may 
satisfy  their  obligations  to  furnish 
siunmary  plan  descriptions,  summaries 
of  material  modifications,  updated 
simimary  plan  descriptions,  and 
summary  annufal  reports  using 
electronic  media.  With  respect  to 
recordkeeping,  the  proposal  would 
provide  standards  concerning  the  use  of 
electronic  media,  including  electronic 
storage  and  autpmatic  data  processing 
systems,  for  thf  maintenance  and 
retention  of  redords  required  by  sections 
107  and  209  ofERISA.  This  document 
also  sets  forth  the  Department's  view 
that,  in  the  absence  of  final  regulations 
or  other  guidance,  good  faith 
compUance  with  the  standards  set  forth 
in  these  propo^d  regulations  will,  with 
respect  to  the  disclosure  and 
recordkeeping  requirements  specifically 
addressed  in  thp  proposed  regulations, 
constitute  com|>liance  with  a  reasonable 
interpretation  df  29  CFR  2520.104b-l 
and  ERISA  sections  107  and  209.  In 
addition,  the  Department  is  inviting 
public  conuneiits  on  a  number  of  issues 
relating  to  the  i^se  of  new  technologies 
in  the  administration  of  employee 
benefit  plans  that  are  not  specifically 
addressed  by  the  proposed  rules.  The 
proposed  rulesj  if  adopted,  would  affect 
employee  pension  and  welfare  benefit 
plans,  including  group  health  plans, 
plan  sponsors,  iidministrators  and 
fiduciaries,  and  plan  participants  and 
beneficiaries. 


DATES:  Written 
proposed  rules 


comments  on  these 
must  be  received  by  the 


Department  of  Labor  on  or  before  March 
29,  1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
(preferably  three  copies)  concerning  the 
proposed  rules  and  request  for 
information  to:  Office  of  Regulations 
and  Interpretations,  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Room  N-5669, 
Washington,  DC  20210.  Attention: 
Proposed  New  Technology  Rules. 
Written  comments  may  also  be  sent  by 
Internet  to  the  following  address: 
"etechreg@pwba.dol.gov"  (without  the 
quotation  marks).  All  submissions  will 
be  open  to  public  inspection  and 
copying  in  the  Public  Disclosure  Room, 
Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW, 
Room  N-5638,  Washington,  DC,  from 
8:00  a.m.  to  4:30  p.m.,  E.S.T. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Lewis,  Office  of  Regulations 
and  Interpretations,  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington,  DC,  20210, 
(202)  219-8521  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

A.  Baclcground 

Section  1510(a)  of  the  Taxpayer  Relief 
Act  of  1997  (TRA  97) '  directs  the 
Secretary  of  Labor  to  issue  guidance 
designed  to  interpret  the  notice, 
election,  consent,  disclosure,  time 
requirements,  and  related  recordkeeping 
requirements  of  ERISA  as  applied  to  the 
use  of  new  technologies  by  sponsors 
and  administrators  of  retirement  plans. 
Section  1510  further  requires  that  the 
guidance  maintain  the  protection  of  the 
rights  of  plan  participants  and 
beneficiaries.  Any  regulations 
applicable  to  this  guidance  may  not  be 
effective  until  the  first  plan  year 
begiiming  at  least  six  months  after  the 
issuance  of  final  regulations. 

The  proposed  disclosure  rule  would 
amend  §  2520.104b-l(c)  to  establish  a 
safe  harbor  pursuant  to  which  all 
pension  and  welfare  benefit  plans 
covered  by  Title  I  of  ERISA  may  satisfy 
the  obligations  described  in  ERISA 
section  104(b)(1)  and  104(b)(3)  to 
furnish  summary  plan  descriptions 
(SPDs),  summaries  of  material 
modifications  (SMMs),  updated  SPDs, 
and  summary  annual  reports  (SARs) 
using  electronic  media.  The  proposed 
recordkeeping  rule  would  provide 
standards  concerning  the  use  of 
electronic  media,  including  electronic 


■  Pub.  L.  105-34,  enacted  August  5, 1997. 


storage  and  automatic  data  processing 
(ADP)  systems,  for  the  maintenance  and 
retention  of  records  required  by  sections 
107  and  209  of  ERISA.  In  addition,  the 
Department  is  inviting  public  comments 
on  a  number  of  issues  relating  to  the  use 
of  new  technologies  in  the 
administration  of  employee  benefit 
plans  that  are  not  specifically  addressed 
by  the  proposed  rules. 

The  Department's  regulation  at  29 
CFR  2520.104b-l  governs  the  deUvery 
of  information  required  to  be  furnished 
to  participants  and  beneficiaries  under 
Part  I  of  Title  I  of  ERISA.  In  April  1997, 
the  Department,  in  accordance  with  a 
separate  directive  under  section  101(c) 
of  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA),^ 
issued  an  interim  disclosure  rule, 
§  2520.104b-l(c),  that  provides  a  "safe 
harbor"  for  using  electronic  media  to 
furnish  SPDs,  SMMs,  and  updated  SPDs 
to  participants  of  group  health  plans.^ 
The  Department  invited  and  received 
public  comments  on  the  interim  rule. 
However,  the  Department  is  deferring 
changes  to  the  interim  rule  pending 
consideration  of  public  comments  on 
the  broader-based  rule  proposed  herein. 
The  Department's  objective  is  to  avoid 
piecemeal  rulemaking  in  this  area  by 
having  the  interim  disclosure  rule  for 
group  health  plans  and  this  proposal 
converge  so  that  a  single  final  rule  is 
issued  following  consideration  of  public 
comments  on  the  full  range  of  issues 
relevant  to  the  use  by  all  welfare  and 
pension  plans  covered  by  Title  I  of 
ERISA  of  electronic  media  as  a  method 
of  furnishing  documents  under 
§  2520.104b-l.  In  this  regard,  comments 
previously  submitted  to  the  Department 
in  connection  with  the  interim  rule 
need  not  be  resubmitted.  A  discussion 
of  the  proposed  rules  contained  in  this 
document  is  set  forth  below. 

B.  The  Proposed  Regulations 

1.  Expanding  the  HIPAA  Interim 
Disclosure  Rule  to  All  Welfare  and 
Pension  Plans  Covered  Under  Title  I  of 
ERISA 

The  proposed  disclosure  rule  would 
amend  §  2520.104b-l(c)  to  establish  a 
safe  harbor  pursuant  to  which  all 
pension  and  welfare  benefit  plans 
covered  by  Title  I  of  ERISA  may  satisfy 
certain  disclosure  obligations  described 
in  ERISA  section  104(b)(1)  and  104(b)(3) 
using  electronic  media.  This  would 
expand  the  safe  harbor  set  forth  in  the 
interim  disclosure  rule  for  group  health 
plans  to  all  plans  covered  under  Title  I 
of  ERISA  and  expand  the  disclosure 


2Pub.  L.  104-191,  enacted  August  21,  1996. 
3  See  62  FR  16979  (April  8, 1997). 
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documents  covered  by  the  safe  harbor  to 
include  SARs.  hi  the  Department's  view, 
a  method  of  electronic  delivery 
appropriate  for  the  furnishing  of  SPDs, 
SMMs,  and  updated  SPDs  by  group 
health  plans  would  also  be  appropriate 
for  furnishing  those  documents  by  other 
types  of  plans,  and  for  furnishing  SARs, 
given  the  similar  nature  of  the 
information  provided  and  similar 
furnishing  requirements.*  These  actions 
are  consistent  with  comments  received 
by  the  Department  in  connection  with 
the  interim  rule. 

This  proposal  adopts  the  approach  of 
the  interim  rule,  which  describes  safe 
harbor  conditions  under  which 
electronic  disclosures  will  be  deemed  to 
satisfy  the  disclosure  requirements 
under  29  CFR  2520.104l>-l.  As  with  the 
interim  rule,  the  proposed  amendment 
is  intended  to  establish  a  safe  harbor  on 
which  plan  administrators  may  rely  in 
delivering  plan  disclosures  through 
electronic  media,  but  is  not  intended  to 
represent  the  exclusive  means  by  which 
the  requirements  of  §  2520.104b-l  may 
be  satisfied  using  electronic  media. 

Proposed  paragraph  (cl(l)  of 
§  2520.104b-l  sets  forth  the  same 
conditions  currently  in  the  interim  rule 
for  group  health  plans,  hi  this  regard, 
the  proposal  provides,  at  paragraph 
(c)(l)(i)-(ii),  that:  (i)  the  administrator 
takes  appropriate  and  necessary 
measures  to  ensure  that  the  system  for 
furnishing  documents  results  in  actual 
receipt  by  participants  of  transmitted 
information,  such  as  through  the  use  of 
a  return-receipt  electronic  mail  feature 
or  periodic  reviews  or  surveys  by  the 
plan  administrator  to  confirm  the 
integrity  of  the  delivery  system;  and  (ii) 
electronically  delivered  documents  are 
prepared  and  furnished  in  a  manner 
consistent  with  the  style,  format  and 
content  requirements  apphcable  to  the 
disclosure  (see  29  CFR  2520.102-2 
through  2520.102-5,  and  29  CFR 
2520.104b-10).  Proposed  paragraph 
(c)(l)(iii)  requires  notification  to  each 


*To  the  extent  that  other  disclosure  obligations 
under  Title  I  of  ERISA  may  be  satisfied  through  the 
furnishing  of  an  SPD,  the  furnishing  of  the  SPD  to 
a  participant  by  electronic  means  in  accordance 
with  the  proposed  rule  will  satisfy  such  other 
disclosure  requirements  with  respect  to  the 
participant  the  same  as  if  the  SPD  were  provided 
in  paper  form.  The  safe  harbor  provisions,  however, 
are  limited  to  communications  to  participants  at 
their  worksites.  The  safe  harbor  would  not  cover 
electronic  communication  of  an  SPD  to  a 
participant  at  his  or  her  worksite  as  a  way  of 
satisfying  the  COBRA  notice  obligation  under 
section  606(a)(1)  to  the  covered  employee's  spouse 
even  if  the  SPD  contained  the  required  COBRA 
information  and  it  was  furnished  electronically  to 
the  participant  at  the  time  he  or  she  commenced 
coverage  under  the  plan.  Elsewhere  in  this 
document  the  Department  is  speciflcally  requesting 
comments  on  the  use  of  electronic  media  to  satisfy 
disclosure  obligations  with  respect  to  beneficiaries, 
including  spouses. 


participant,  through  electronic  means  or 
in  writing,  apprising  the  participant  of 
the  disclosure  documents  furnished 
electronically  (e.g.,  SPDs,  summaries  of 
material  changes  to  the  plan,  changes  to 
information  included  in  the  SPD,  and 
SARs),  the  significance  of  the 
documents  (e.g.,  the  document  contains 
summary  descriptions  of  changes  in  the 
benefits  described  in  your  SPD),  and  the 
participant's  right  to  request  and 
receive,  free  of  charge,  a  paper  copy  of 
each  such  document  from  the  plan 
administrator.  The  notification 
requirement  is  designed  to  ensure  that 
participants  who,  for  example,  receive  a 
disclosure  dociunent  as  an  attachment 
to  an  electronically  transmitted  message 
or  in  the  form  of  a  message  and 
hyperlink  to  a  plan  internet  site  will  be 
put  on  notice  that  the  communication 
contains  important  plan  information.  As 
the  Department  explained  in  issuing  the 
interim  rule,  the  safe  harbor  criteria  are 
generally  intended  to  ensure  that  a 
system  of  electronic  communication 
utilized  by  a  plan  administrator  for 
distribution  of  disclosure  information 
results  in  the  actual  delivery  of  such 
information  to  participants,  and  that  the 
information  delivered  is  equivalent  in 
both  substance  and  form  to  the 
disclosure  information  the  participants 
would  have  received  had  they  been 
furnished  the  information  in  paper 
form. 

As  with  the  interim  rule,  it  is  the  view 
of  the  Department  that  participants  have 
a  general  right  to  receive  required  plan 
disclosures  in  paper  form  fi'om  the  plan 
administrator.  Accordingly,  the 
proposal  would  require  that  where  a 
plan  administrator  uses  electronic 
media  as  the  method  for  deUvering 
required  plan  disclosures,  participants 
must  be  afforded  the  opportunity  to 
obtain  the  disclosures  from  the  plan 
administrator  in  paper  form,  free  of 
charge.  The  obUgation  to  furnish  paper 
copies  of  documents  furnished  through 
electronic  media  is  set  forth  in  proposed 
paragraph  (c)(l)(iv).  The  Department 
specifically  invites  public  comment  on 
the  relative  costs  and  benefits  of  this 
requirement  in  light  of  the  separate  safe 
harbor  requirement,  discussed  below, 
that  participants  must  have  the 
opportunity  at  their  worksite  to  convert 
furnished  documents  from  electronic 
form  to  paper  form,  free  of  charge. 

Proposed  paragraph  (c)(2),  Hke  the 
interim  rule,  describes  the  participants 
vdth  respect  to  whom  the  electronic 
delivery  of  plan  disclosures  will  be 
deemed  to  be  an  acceptable  method  of 
delivery  for  fulfilling  the  disclosure 
obligation  under  §  2520.104b-l(b)(l). 
Such  participants  must  have  the  abiUty 
to  effectively  access  at  their  worksite 


documents  furnished  in  electronic  form. 
and  the  opportunity  at  their  worksite  to 
convert  furnished  documents  from 
electronic  form  to  paper  form,  free  of 
charge. 

Comments  submitted  on  the  interim 
disclosure  rule  for  group  health  plans 
requested  clarification  of  what 
constitutes  a  "worksite"  for  purposes  of 
the  safe  harbor.  It  is  the  view  of  the 
Department  that,  for  purposes  of  the  safe 
harbor,  a  worksite  would  include  any 
location  where  an  employee  is 
reasonably  expected  to  perform  his  or 
her  duties  and  where  access  to  the 
employer's  electronic  information 
system  is  an  integral  part  of  those 
duties.  In  this  regard,  the  Department 
beUeves  that  the  actual  location  of  the 
worksite  (e.g.,  an  employee's  home,  a 
cUent's  office,  or  an  employee's  hotel 
room)  is  of  less  importance  than  the 
employee  being  reasonably  expected  to 
access  the  employer's  information 
system  in  the  course  of  performing  his 
or  her  duties  and,  therefore,  more  Ukely 
to  receive  timely  commimication  of  plan 
information.  Comments  were  also 
received  requesting  clarification  of  the 
safe  harbor  provisions  requiring  that 
participants  have  the  opportunity  to 
convert  electronic  documents  to  paper 
copies  at  their  worksite  location.  The 
Department  believes  that  this  provision 
of  the  safe  harbor  may  be  satisfied  by 
ensuring  that  participants  have  access  to 
a  printer  at  their  principal  worksite 
location.  For  example,  if  an  employee 
works  at  home  four  days  a  week  and  at 
his  or  her  employer's  office  one  day  a 
week,  it  is  the  view  of  the  Department 
that  the  employee's  principal  worksite 
location  would  be  his  or  her  home.  On 
the  other  hand,  if  an  employee  travels 
to  the  offices  of  various  cUents  four  days 
a  week  and  is  in  the  employer's  office 
one  day  a  week,  it  is  the  view  of  the 
Department  that  the  employee's 
principal  worksite  location  would  be 
the  employer's  office. 

2.  Electronic  Recordkeeping 

Section  107  of  ERISA  provides,  in 
relevant  part,  that  "(ejvery  person 
subject  to  a  requirement  to  file  any 
report  or  to  certify  any  information 
therefor  under  this  title  or  who  would 
be  subject  to  such  a  requirement  but  for 
an  exemption  or  simplified  reporting 
requirement  *  *  •  shall  maintain 
records  on  the  matters  of  which 
disclosure  is  required  which  will 
provide  in  sufficient  detail  the 
necessary  basic  information  and  data 
from  which  the  documents  thus 
required  may  be  verified,  explained,  or 
clarified,  and  checked  for  accuracy  and 
completeness,  and  shall  Include 
vouchers,  worksheets. 
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receipts,  and  applicable  resolutions,  and 
shall  keep  suca  records  available  for 
examination  for  a  period  of  not  less  than 
six  years  after  flie  filing  date  of  the 
documents  based  upon  the  information 
which  they  contain  .  .  ."Persons 
required  to  retain  records  for  purposes 
of  section  107  include  any  person  who 
is  or  may  be  required  under  Title  I  of 
ERISA  to  file  any  report  (e.g.,  the  plan 
administrator)  pr  to  certify  any 
information  forj  such  reports  (e.g., 
insurance  carriers  or  other  organizations 
which  provide  some  or  all  of  the 
benefits  under  the  plan,  banks  or  similar 
institutions  whjch  hold  some  or  all  of 
the  assets  of  the  plan,  and  plan 
sponsors).  In  a(^dition  to  the  record 
retention  requirements  of  section  107, 
ERISA  section  209  generally  requires 
records  to  be  maintained  by  employers 
with  respect  to  leach  employee  sufficient 
to  determine  thje  benefits  due  or  which 
may  become  diie  to  the  employee  under 
a  pension  benefit  plan  and  authorizes 
the  Secretary  td  prescribe  regulations 
governing  suchj  records.  In  the  case  of  a 
pension  plan  adopted  by  more  than  one 
employer,  section  209(a)(2)  requires 
employers  to  furnish  to  the  plan 
administrator  the  information  necessary 
for  the  adminispator  to  maintain  the 
records  and  requires  the  administrator 
to  maintain  thei  records. 

No  specific  provision  of  Title  I  of 
ERISA  or  any  n  tgulation  issued 
thereunder  sets  forth  rules  or  standards 
regarding  the  uie  of  electronic  media  as 
the  form  in  wh^h  records  are  retained. 
The  Department  is  proposing  to  adopt  a 
new  regulation]  29  CFR  2520.107-1,  to 
provide  standards  concerning  the  use  of 
electronic  media,  including  electronic 
storage  and  ADP  systems,  for  the 
maintenance  and  retention  of  records 
required  by  sections  107  and  209  of 
ERISA.  The  proposal,  however,  is  not 
intended  to  define  or  address  the  types 
of  records  required  to  be  maintained 
under  sections  107  and  209,  nor  the 
period  of  time  tor  which  records  must 
be  retained  under  those  sections  of  the 
Act. 

In  general,  thj  proposed  regulation 
provides  that  electronic  media  may  be 
used  for  purposes  of  complying  with  the 
records  maintenance  and/or  retention 
requirements  oj  sections  107  and  209, 
provided:  (1)  Tie  recordkeeping  system 
has  reasonable  controls  to  ensure  the 
integrity,  accuracy,  authenticity  and 
reliability  of  th«  records  kept  in 
electronic  forral  (2)  the  electronic 
records  are  maintained  in  reasonable 
order,  in  a  safe  and  accessible  place,  and 
in  such  maimer  as  they  may  be  readily 
inspected  or  eximined  (for  example,  the 
recordkeeping  system  should  be  capable 
of  indexing,  retaining,  preserving, 


retrieving  and  reproducing  the 
electronic  records);  (3)  the  electronic 
records  can  be  readily  converted  into 
legible  and  readable  paper  copy  as  may 
be  needed  to  satisfy  reporting  and 
disclosure  requirements  or  any  other 
obhgation  under  Title  I  of  ERISA,  and 
(4)  adequate  records  management 
practices  are  established  and 
implemented  (for  example,  following 
procedures  for  labeling  of  electronically 
maintained  or  retained  records, 
providing  a  secure  storage  environment, 
creating  back-up  electronic  copies  and 
selecting  an  off-site  storage  location, 
observing  a  quality  assurance  program 
evidenced  by  regular  evaluations  of  the 
electronic  recordkeeping  system 
including  periodic  checks  of 
electronically  maintained  or  retained 
records;  and  retaining  paper  copies  of 
records  that  cannot  be  clearly, 
accurately  or  completely  transferred  to 
an  electronic  recordkeeping  system). ^ 
The  proposal  also  provides  that  the 
electronic  recordkeeping  system  may 
not  be  subject  to  any  agreement  or 
limitation  that  would,  directly  or 
indirectly,  compromise  a  person's 
ability  to  comply  with  any  reporting  and 
disclosure  requirement  or  any  other 
obligation  under  Title  I  of  ERISA.  In 
addition,  the  proposed  regulation 
provides  guidance  regarding  when 
original  records  may  be  discarded  after 
they  have  been  tremsferred  to  electronic 
media. 

The  Department  wishes  to  emphasize 
that  the  duty  to  maintain  records  in 
accordance  with  Title  I  of  ERISA  cannot 
be  avoided  by  contract,  delegation  or 
otherwise.  Use  of  a  third  party  to 
provide  an  electronic  recordkeeping 
system  does  not  relieve  the  person 
responsible  for  the  maintenance  and 
retention  of  records  required  under  Title 
I  of  ERISA  of  the  responsibilities 
described  therein.  For  example,  if  the 
administrator  of  a  plan  arranges  with  a 
service  provider  to  perform  functions 
with  respect  to  the  plan  and,  pursuant 
to  the  arrangement,  the  service  provider 


'The  proposed  standards  are  not  inconsistent 
with  guidance  issued  by  the  Internal  Revenue 
Service  under  section  6001  of  the  Internal  Revenue 
Code  of  1986  regarding  the  maintenance  of  books 
and  records  on  an  electronic  storage  system  or 
within  an  ADP  system.  See  Rev.  Proc.  97-22.  1997- 
13  I.R.B.  9.  and  Rev.  Proc.  98-25,  1998-11  I.R.B.  7. 
The  Department  also  notes  that  the  proposed 
regulation  does  not  specifically  address  the  use  of 
microfilm  and  microfiche  for  storing  employee 
benefit  plan  records.  The  Department  previously 
addressed  this  issue  in  an  information  letter  to 
Gregg  M.  Goodman  from  Robert }.  Doyle  (August  23, 
1983).  The  letter  stated  that,  in  the  absence  of 
regulations  providing  otherwise,  the  retention  of 
microfilm.  microRche  or  similar  reproduction  of 
records,  in  lieu  of  original  records,  would  not 
violate  the  provisions  of  sections  107  or  209 
provided  certain  conditions  were  met. 


creates,  maintains,  retains  or  prepares 
the  plan's  records,  and  keeps  physical 
custody  of  those  records,  the  statutory 
requirements  relating  to  such  records 
remain  with  the  administrator,  and  the 
administrator  must  make  such 
agreements  and  arrangements  with  the 
service  provider  as  are  necessary  to 
ensure  that  the  records  £ire  properly 
maintained  and  retained.^ 

Furthermore,  it  is  the  Department's 
view  that  persons  subject  to 
recordkeeping  obligations  under  section 
107  and  section  209  of  ERISA  would, 
pursuant  to  Department's  investigative 
authority  under  section  504  of  ERISA, 
be  required  to  provide  the  Department, 
upon  request,  with  the  necessary 
equipment  and  resources  (including 
software,  hardware  and  personnel)  as 
would  be  needed  for  inspection, 
examination  and  conversion  of 
electronic  records  into  legible  and 
readable  paper  copy  or  other  usable 
form  acceptable  to  the  Department. 
Similarly,  such  persons  would  be 
required  to  have  the  capability  of 
converting  electronic  records  into 
usable  form,  including,  at  a  minimum, 
paper  copy,  as  may  be  necessary  to 
satisfy  reporting,  disclosure  and  other 
obligations  imder  Title  I  of  ERISA. 

C.  Effective  Date  and  Good  Faith 
Compliance 

In  accordance  with  section  1510  of 
TRA  97,  final  regulations  issued  in 
connection  with  this  proposal  will  be 
effective  no  earlier  than  the  first  plan 
year  beginning  at  least  six  months  after 
the  issuance  of  such  final  regulations.  In 
the  absence  of  final  regulations  or  other 
guidance  on  using  electronic  media  for 
purposes  of  complying  with  ERISA's 
Title  I  disclosure  and  recordkeeping 
requirements,  it  is  the  Department's 
view  that  good  faith  compliance  with 
the  standards  set  forth  in  these  proposed 
regulations  will,  with  respect  to  the 
disclosure  and  recordkeeping 
requirements  specifically  addressed  in 
the  proposed  regulations,  constitute 
compliance  with  a  reasonable 
interpretation  of  29  CFR  2520.104b-l 
and  ERISA  sections  107  and  209.  The 
interim  rule  pertaining  to  electronic 
disclosures  continues  to  be  effective  for 
group  health  plans. 

D.  Request  for  Public  Comments  on 
Electronic  Disclosure  and 
Recordkeeping  Issues 

In  requiring  guidance  to  be  issued  on 
the  use  of  new  technologies,  section 
1510(a)  of  TRA  97  specifically 
references  guidance  regarding  notice, 
election,  consent,  disclosure,  time 


^See  Advisory  Opinion  84-1 9A  (April  26.  1984). 
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requirements,  and  related  recordkeeping 
requirements.  Some  requirements  in 
these  areas  occur  only  under  the 
Internal  Revenue  Code  or  relate  to 
sections  of  Title  I  of  ERISA  over  which 
the  Internal  Revenue  Service  has 
regulatory  authority  pursuant  to 
Reorganization  Plan  No.  4  of  1978.' 
With  respect  to  ERISA  provisions  under 
the  Department's  authority,  the 
Department  is  continuing  to  evaluate 
what  guidance  relating  to  new 
technologies  is  appropriate  for  pension 
and  welfare  benefit  plans  covered  by 
Title  I  of  ERISA.  To  aid  in  these  efforts, 
the  Department  is  interested  in 
obtaining  views  and  comments  from  the 
benefit  plan  commimity  on  new 
technology  issues  where  the 
Department's  guidance  may  be  useful. 
Specifically,  the  Department  invites 
information  and  comments  on  the 
following: 

1.  Should  the  standards  proposed 
herein  regarding  use  of  electronic  media 
be  expanded  to  other  plan  disclosures 
(e.g.,  individual  benefit  statements. 
COBRA  notices  upon  a  "qualifying 
event,"  or  notices  concerning  qualified 
domestic  relations  orders  or  qualified 
medical  child  support  orders),  and  if  so, 
to  which  disclosiu«s  or  types  of 
disclosiu^s,  and  under  what  conditions 
to  safeguard  the  rights  of  participants 
and  beneficiaries? 

2.  Do  time-sensitive  disclosures,  such 
as  notices  that  activate  the  running  of 
time  periods  for  participants  to  take 
actions,  require  additional  safeguards, 
and  if  so,  what  safeguards? 

3.  Under  what  circumstances  would  it 
be  appropriate  for  electronic  media  to  be 
used  for  commimications  at  places  other 
than  worksites?  For  example,  should 
participants  who  are  on  paid  leave  or 
retired  be  permitted  to  elect  that 
electronic  disclosures  be  made  to  them 
at  home  or  elsewhere?  Should  spouses 
and  other  beneficiaries,  such  as 
alternate  payees  under  qualified 
domestic  relations  orders  (QDROs)  or 
qualified  child  medical  support  orders 
(QCMSOs),  be  permitted  to  elect  that 
disclosures  be  made  to  them  by 
electronic  means?  Should  such  elections 
be  required  to  be  renewed  periodically? 
If  so,  how  often  and  by  what  means? 

4.  The  Department  also  requests 
comments  on  the  use  of,  and  standards 
for.  electronic  media  (i)  for  making 
materials  described  in  ERISA  §  104(b)(2) 
available  for  examination  by  plan 
participants  and  beneficiaries;  and  (ii) 
for  responding  to  requests  by 
participants  and  beneficiaries  for  copies 


'43  FR  47713,  October  17,  1978,  effective' 
December  31, 1978. 


of  materials  described  in  ERISA 
§  104(b)(4)  and  §  2520. 104b-l (b)(2). 

5.  Is  guidcmce  on  the  use  of  electronic 
media  needed  under  any  other 
provisions  of  Title  I  of  ERISA? 

Executive  Order  12866  Statement 

Under  Executive  Order  12866,  the 
Department  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  the  requirements  of 
the  Executive  Order  and  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB).  Under  section  3(f),  the 
order  defines  a  "significant  regulatory 
action"  as  an  action  that  is  likely  to 
result  in  a  rule  (1)  having  an  annual 
efiect  on  the  economy  of  $100  million 
or  more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  referred  to  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order.  The 
Department  has  determined  that  this 
regulatory  action  is  not  significant 
within  the  meaning  of  the  Executive 
Order. 

Paperwork  Reduction  Act 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and  continuing 
collections  of  information  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (PRA  95)  (44  U.S.C.  3506(c)(2)(A)). 
This  helps  to  ensiu«  that  requested  data 
can  be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed 

Currently,  the  Pension  and  Welfare 
Benefits  Administration  is  soliciting 
comments  concerning  the  two 
information  collection  requests  (ICRs) 
which  would  be  affected  by  the 
proposal  with  respect  to  the  use  of 
electronic  communications  and 
recordkeeping  by  employee  benefit 
plans.  Copies  of  the  iCRs  may  be 


obtained  by  contacting  the  office  listed 
in  the  addressee  section  of  this  notice. 

The  Department  has  submitted  the 
information  collections  which  would  be 
revised  by  these  proposals  to  OMB  for 
review  in  accordance  with  44  U.S.C. 
3507(d).  The  Department  and  OMB  are 
particularly  interested  in  comments 
that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503; 
Attention:  Desk  Officer  for  the  Pension 
and  Welfare  Benefits  Administration. 
Although  comments  may  be  submitted 
through  March  29,  1999.  OMB  requests 
that  comments  be  received  within  30 
days  of  pubUcation  of  the  Notice  of 
Proposed  Rulemaking  to  ensure  their 
consideration. 

Addresses  (PRA  95):  Address  requests 
for  copies  of  the  ICR  to  Gerald  B. 
Lindrew,  Office  of  Policy  and  Research, 
U.S.  Department  of  Labor,  Pension  and 
Welfare  Benefits  Administration,  200 
Constitution  Avenue,  NW,  Room 
N-5647.  Washington,  DC  20210. 
Telephone:  (202)  219-4782;  Fax:  (202) 
219-4745.  These  are  not  toll-free 
numbers. 

The  ICRs  affected  by  this  proposal  are 
included  in  the  disclosures  required 
under  ERISA  to  be  made  to  participants 
and  beneficiaries  of  employee  pension 
and  welfare  plans,  including  the 
Summary  Plan  Description  (SPD)  and 
Summary  of  Material  Modifications 
(SMM),  and  the  Summary  Annual 
Report  (SAR).  The  SPD  and  SMM 
requirements  are  included  in  a  single 
ICR  for  purposes  of  approval  under  PRA 
95.  Although  the  use  of  electronic  media 
to  satisfy  disclosure  req^iirements  was 
not  precluded  by  existing  regulations, 
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and  was  in  fact  Bpecifically  addressed  in 
the  interim  disclosure  rule  under 
HIPAA,  the  Department  has  not 
previously  estiqiated  the  degree  to 
which  electronijc  media  may  be  used  for 
this  purpose.     ' 

The  burden  inductions  estimated  to 
result  from  the  pse  of  electronic  media 
for  required  distlosure  purposes  are 
based  upon  cost  and  hour  burdens  for 
the  Department's  existing  ICRs  for  the 
SPD/SMM  and  jSAR  as  adjusted  for  the 
numbers  of  plants  and  participants 
assumed  to  have  access  to  the  necessary 
electronic  resources  to  send  and  receive 
the  disclosures^  and  the  number  of  plan 
sponsors  assun^d  to  choose  to  make  use 
of  their  electroi^ic  resources  to  make 
required  disclosures  to  plan 
participants.     ! 

This  analysis!  does  not  address  the 
provisions  of  the  proposal  which  relate 
to  electronic  retordkeeping  because  the 
proposal  is  not  intended  to  define  or 
addJess  the  typtes  of  records  required  to 
be  maintained,  lor  the  period  of  time  for 
which  records  tnust  be  maintained. 
Instead,  the  proposal  is  intended  to 
describe  certaH  minimimi  electronic 
recordkeeping  ftandards  which  are 
beheved  to  be  (Consistent  with 
reasonable  and{  prudent  business 
practices.  , 

The  Department  is  not  aware  of  any 
data  source  which  would  directly 
identify  the  ERISA  plan  sponsors  who 
either  use  or  will  use  electronic  media 
for  required  di$closures,  and  the 
niunber  of  participants  in  those  plans 
with  access  to  electronic  media. 
Therefore,  estiiiates  have  been 
developed  using  information  concerning 
the  likely  prer^uisites  for  the  use  of 
electronic  disclosure  by  ERISA  plan 
administrators] 

These  prereduisites  would  likely 
include  the  use  of  electronic  media  by 
employers,  access  to  electronic  media 
and  electronic  pail  or  Internet/Intranet 
applications  b J  employees  in  the  course 
of  their  work,  Employer  sponsorship  of 
a  pension  andAir  welfare  plan,  and  a 
determination  py  the  employer  or  plan 
administrator  mat  disclosiu*  through 
electronic  medna  would  be  either  cost 
effective  or  beneficial  in  some  other  way 
that  would  outlweigh  cost  concerns. 
Another  indicator  of  the  likelihood  of 
the  use  of  electronic  disclosures  might 
be  the  employer's  existing  use  of 
electronic  media  for  general 
communicatiop  with  employees. 

The  Department  sought  information 
concerning  the  use  of  electronic 
technologies  ii  i  the  workplace  and  for 
communicatioii  with  employees.  Data 
published  in  tjie  1997  Current 
Population  Suj-vey  (CPS)  indicates  that 
approximately  50  percent  of  employees 


have  access  to  computers  at  work,  and 
that  somewhat  smaller  percentages  of 
employees  use  electronic  mail  or  the 
Internet  at  work.  No  information  was 
found  to  indicate  how  these  rates  may 
differ  in  relation  to  firm  size.  However, 
it  is  assumed  that  access  rates  are 
somewhat  lower  in  smaller  firms  and 
higher  in  larger  firms. 

Two  recent  surveys  offer  data 
concerning  companies'  use  of 
information  technologies.  According  to 
a  1997/1998  survey  conducted  by 
Watson  Wyatt  Worldwide  »,  59  percent 
of  respondent  companies  currently  use 
electronic  technologies  for  corporate 
communications,  and  an  additional  34 
percent  plan  to  do  so  in  the  next  year. 
Twenty-two  percent  of  the  survey 
respondents  reported  that  they  currently 
use  electronic  technologies  for  benefits 
enrollment,  retirement  and  savings 
plans,  with  another  53  percent  planning 
to  do  so  in  the  next  year.  This  survey 
also  indicated  that  82  percent  of 
respondents'  U.S.  employees  made  use 
of  desktop  computers,  and  50  percent  of 
the  respondents'  employees  had  access 
to  Internet  applications.  A  survey 
conducted  by  Sedgwick  Noble 
Lowndes  '  indicates  that  92  percent  of 
respondents  either  use  or  anticipate 
using  the  Internet,  with  primary  uses 
being  electronic  mail  and  distribution  of 
information.  Of  the  59  percent  of 
respondents  indicating  utilization  of 
Intranet  technology,  53  percent 
indicated  the  primary  use  would  be 
providing  general  information  to 
employees. 

It  is  not  known  how  the  employee 
groups  considered  in  these  sources 
compare  to  the  participants  of  ERISA- 
covered  pension  and  welfare  plans. 
However,  for  purposes  of  this  analysis, 
access  to  and  use  of  electronic  media  by 
participants  is  assumed  to  resemble  that 
of  employees  at  large.  As  a  result,  it  is 
assumed  that  50  percent  of  all  plan 
participants,  and  beneficiaries  (35 
percent  in  plans  with  fewer  than  100 
participants,  and  65  percent  in  plans 
with  100  or  more  participants)  would 
potentially  have  access  to  electronic 
disclosures. 

This  niunber  is  further  reduced  based 
on  the  number  of  employers  or  plan 
sponsors  considered  likely  to  make  use 
of  electronic  disclosures,  based  on 
assessments  of  the  potential  cost 
effectiveness  and  business  value  of 
electronic  disclosure.  Electronic 
communication  with  employees  is 


»  "Forging  Global  Links  Through  Web 
Technology,  A  Survey  Report  on  Human  Resources 
and  the  Web."  Watson  Wyatt  Worldwide,  1998. 

♦"Employee  Benefits  Minisurvey,"  Sedgwick 
Noble  Lowndes,  September,  1998. 


generally  perceived  to  have  positive 
business  value  due  to  increased  speed, 
convenience,  and  ease  of  use.  Costs  may 
in  many  cases  be  reduced  in  direct 
proportion  to  the  reduction  of  handling, 
mailing,  and  materials  costs.  Added 
costs  would  typically  arise  from  time 
required  to  prepare  and  monitor  the 
receipt  of  electronic  mail  messages,  time 
to  prepare  and  make  dociunents 
available  for  viewing  and  downloading 
at  a  specific  Internet  or  Intranet  site,  and 
investment  in  system  development  and 
equipment. 

System  development  and  equipment 
costs  have  not-been  assessed  here 
because  it  is  assumed  that  participant 
disclosures  will  be  made  by  plan 
administrators  in  settings  in  which 
equipment  and  electronic 
communication  is  already  in  use.  The 
Watson  Wyatt  and  Sedgwick  Noble 
Lowndes  surveys  appear  to  support  the 
conclusion  that  a  primary  purpose  of 
system  development  is  general 
communication  with  employees. 

Electronic  distribution  of  the  SAR  is 
estimated  to  be  cost  effective  in  many 
cases  because  a  large  proportion  of  the 
total  cost  and  hour  biuden  for  the  SAR 
comes  from  materials,  mailing,  and 
handling.  Mailing  and  handling  costs  of 
the  235,000,000  SARs  estimated  to  be 
distributed  each  year  could  be 
significantly  reduced,  while  the  added 
cost  to  make  what  is  typically  a  one 
page  document  available  electronically 
would  be  minimal.  Given  this  potential 
for  cost  effectiveness,  and  the  rates  of 
use  of  electronic  communication  by 
respondents  to  the  surveys  cited,  it  is 
assumed  that  plan  administrators  for  50 
percent  of  participants  with  access  to 
electronic  media  will  distribute  their 
SARs  electronically.  The  same 
assumption  is  made  for  electronic 
disclosure  of  the  SMM,  although  it  is 
part  of  a  separate  ICR.  ' 

This  burden  estimate  for  the  SAR 
takes  into  consideration  the  fact  that 
some  participants  of  those  plans  will 
not  have  appropriate  access  to 
electronic  media,  and  some  will  either 
prefer  paper-based  SARs  or  request 
paper-based  SARs  in  addition  to  the 
electronic  version.  The  estimate  also 
includes  the  added  costs  of  monitoring 
the  receipt  of  electronic 
commimications  by  participants. 

The  electronic  disclosure  of  the  SPD 
is  considered  to  be  somewhat  less  cost 
effective,  and  as  a  result,  somewhat  less 
likely  to  be  implemented  by  plan 
administrators.  Although  improvements 
in  speed  of  delivery  and  ease  of  use 
could  be  accomplished  by  electronic 
distribution  of  the  SPD  and  related  or 
incorporated  documents,  such  as  group 
health  plan  provider  directories,  these 
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are  commonly  lengthy  docimients 
which  would  be  more  time-consuming 
to  prepare  for  electronic  access  through 
electronic  mail,  hiteraet,  or  Intranet. 
These  materials  are  also  frequently  used 
away  from  the  worksite  by  family 
members  other  than  the  employee, 
which  may  prevent  the  electronic 
version  from  eliminating  the  need  for  a 
paper-based  version.  While  there  may 
be  significant  value  in  making  the  SPD 
available  electronically,  the  effort  to 
produce  the  electronic  version  may  not 
result  in  replacement  of  the  paper-based 
version  or  significant  aggregate  cost 
reductions.  Therefore,  for  purposes  of 
this  emalysis  it  is  assumed  that  10 
percent  of  participants  with  the 
potential  to  receive  or  gain  access  to 


SPDs  electronically  wrill  actually  receive 
only  an  electronic  version.  The 
Department  believes  that  use  of 
electronic  technology  for  the 
distribution  of  SPDs  can  be  expected  to 
increase  significantly  in  the  future  as 
plan  administrators  seek  opportimities 
to  make  increasing  and  more  cost 
effective  use  of  electronic  technologies 
in  other  areas  of  plan  administration. 
The  Department  requests  comments 
concerning  plans'  current  and 
anticipated  use  of  electronic  technology 
for  distribution  of  the  SPD. 

The  estimates  of  burden  hour  and  cost 
savings  derived  from  these  assumptions 
are  shown  below.  It  is  assumed  that 
these  savings  will  be  recognized 
immediately,  due  either  to  the  good 


faith  compliance  described  in  this 
preamble,  or  to  the  existing  use  of 
electronic  media  by  plan  sponsors.  Tlie 
Department  requests  comments  on  each 
of  the  assumptions  used  in  this  analysis. 

Type  of  Review:  Revision  of  currently 
approved  collections  of  information. 

Agency:  Pension  and  Welfare  Benefits 
Administration. 

Titles:  Summary  Plan  Description 
Requirements  under  ERISA  (SMM/SPD); 
ERISA  Summary  Annual  Report  (SAR) 
Requirement. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Other  information: 


0MB  Number  ...-. 

Frequency  of  Response 

Resporxjents  

Responses:  ^°. 

1999 

2000  

Estimated  Burden  Hour  Reduction: 

1999 

2000 

Estimated  Total  Burden  Hours:. 

1999 

2000 

Estimated  Annual  Cost  Reduction:. 

1999  

2000  

Estimated  Total  Annual  Costs:  ^V 

1999 

2000  


SMM/SPD 


1210-0039 

On  occasion 

2,027,293 

52.115,000 
160,703,000 

68,867 
172.735 

746.983 
1.928,869 

$3,611,969 
$8,249,376 

$99,898,165 
216,316.365 


SAR 


1210-0040 
Annually 
817.000 

235.000.000 
235.000.000 

560,043 


1.369.577 
1.369.577 

16,350.000 


$111,375,000 
111,375,000 


'OThe  number  of  respondents  and  ttie  related  cost  and  hour  burdens  for  the  SMM/SPD  are  estimated  to  Increase  in  2000  as  a  result  of  Intenm 
.II^o^"!®^^PV,'^'^^^  °"  September  9,  1998  (63  FR  48371)  and  a  Notice  of  Proposed  Rulemaking  published  on  September  9,  1998  (63  FR 
48376),  both  of  which  would  amend  SPD  content  requirements.  ■»  r-  ^  <  \ 

''  Operating  and  Maintenance  Costs. 


Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  information  collection 
request;  they  will  also  become  a  matter 
of  pubUc  record. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibifity  Act  (5 
U.S.C.  601  et  seq.)  (RFA)  imposes 
certain  requirements  with  respect  to 
federal  rules  that  are  subject  to  the 
notice  and  comment  requirements  of 
section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.)  and 
which  are  Ukely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If  an  agency 
determines  that  a  proposed  rule  is  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  603  of  the  RFA  requires 


that  the  agency  present  an  initial 
regulatory  flexibility  analysis  at  the  time 
of  the  publication  of  the  notice  of 
proposed  rulemaking  describing  the 
impact  of  the  rule  on  small  entities,  and 
seeking  pubfic  comment  on  such 
impact.  Small  entities  include  small 
businesses,  organizations,  and 
governmental  jurisdictions. 

This  proposed  rule  would  establish  a 
safe  harbor  pursuant  to  which  all 
pension  and  welfare  plans  covered 
under  Title  I  of  ERISA  may  satisfy 
disclosure  obligations  described  in 
ERISA  section  104(b)(1)  and  104(b)(3) 
using  electronic  media.  It  would  also 
establish  certain  minimiun  standards  for 
the  use  of  electronic  media  for 
maintenance  and  retention  of  records 
required  by  sections  107  and  209  of 
ERISA.  The  proposal  would  not, 


however,  require  any  plan  or  entity 
sponsoring  a  plan  to  use  electronic 
media  for  either  disclosure  or 
recordkeeping  purposes.  The  rule  may, 
therefore,  have  no  economic  impact  on 
plans  and  sponsors  who  choose  not  to 
make  use  of  electronic  media  for  these 
purposes. 

A  marginal  expense  may  be  incurred 
by  plans  or  sponsors  that  already  use 
electronic  media  for  recordkeeping 
purposes  to  conform  their  procedures  to 
the  minimum  standards  described  in 
this  proposal.  The  Department  believes 
this  expense  would  be  limited  because 
the  standards  proposed  are  not  intended 
to  establish  detailed  methods  of 
compliance,  but  rather  to  describe 
general  performance  objectives  which 
are  consistent  with  the  reasonable  and 
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prudent  business  practices  already 
required  of  ERISA  plan  fiduciaries. 
Under  the  propjosal,  plans  and  sponsors 
would  retain  the  flexibility  to  make  any 
changes  necess&ry,  for  example,  to 
ensure  the  inteferity  and  safety  of  the 
records,  or  to  improve  indexing  and 
ease  of  retrieval,  in  the  manner  which 
is  most  cost  effective  for  them. 

On  this  basisL  the  undersigned 
certifies  that  this  rule,  if  promulgated  as 
proposed,  will  not  have  a  significant 
impact  on  a  su^)stantial  number  of  small 
entities  regardlfess  of  whether  one  uses 
the  definition  df  small  entity  found  in 
regulations  issaed  by  the  Small 
Business  Admmistration  (13  CFR 
121.201)  or  on*  defines  small  entity,  on 
the  basis  of  section  104(a)(2)  of  the 
Employee  Reti^raent  Income  Security 
Act  of  1974  (ERISA),  as  an  employee 
benefit  plan  with  fewer  than  100 
participants.  In  the  Department's  view, 
this  proposed  fule  will  not  significantly 
impact  entities!  in  any  size  category.  The 
Department  re<^uests  comments  on  this 
certification,  a|id  seeks  additional 
information  from  small  entities 
regarding  what  if  any,  special  problems 
they  might  enoounter  if  the  proposal 
were  to  be  adopted,  and  what  changes, 
if  any,  could  b*  made  to  minimize  those 
problems. 

SmaH  Btwinesi  Regulatory  Enforcement 
FainMss  Act 

The  rule  bei^ig  issued  here  is  subject 
to  the  provisiohs  of  the  Small  Business 
Regulatory  Enfcrcement  Fairness  Act  of 
1996  (5  U.S.C.jeOl  et  seq.)  and,  if 
finahzed,  will  pe  transmitted  to 
Congress  and  the  Comptroller  General 
for  review.  Th*  rule  is  not  a  "major 
rule"  as  that  term  is  defined  in  5  U.S.C. 
804,  because  it  is  not  likely  to  result  in 
(1)  an  annual  dffect  on  the  economy  of 
$100  million  cp-  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
federal,  State,  hr  local  government 
agencies,  or  gepgraphic  regions;  or  (3) 
significant  ad\|erse  effects  on 
competition,  etnployment,  investment, 
productivity,  innovation,  or  on  the 
abiUty  of  United  States-based 
enterprises  to  Compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4),  as  well  as  Executive  Order 
12875,  this  proposed  rule  does  not 
include  any  fejderal  mandate  that  may 
result  in  expenditures  by  State,  local,  or 
tribal  govemnlents,  or  the  private  sector, 
which  may  ixr  pose  an  annual  burden  of 
$100  miUion. 


Statutory  Authority 

This  regulation  is  proposed  pursuant 
to  the  autJtiority  in  sections  104(b),  107, 
209,  and  505  of  ERISA  (Pub.  L.  93-406, 
88  Stat.  894,  29  U.S.C.  1027, 1059, 
1134, 1135)  and  under  Secretary  of 
Labor's  Order  No.  1-87,  52  FR  13139, 
April  21,  1987. 

List  of  Subjects  in  29  CFR  Part  2520 

Accounting,  Employee  benefit  plans. 
Employee  Retirement  Income  Security 
Act,  Pensions,  Reporting  and 
Recordkeeping  requirements. 

For  the  reasons  set  forth  above.  Part 
2520  of  Title  29  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PAFTT  2520— {AMENDED] 

1.  The  authority  for  Part  2520  is 
revised  to  read  as  follows: 

Authority:  Sees.  101, 102. 103, 104. 105. 
107, 109. 110,  111(b)(2).  111(c),  209,  and  505, 
Pub.  L.  93-406.  88  Stat.  840-52.  865,  893  and 
894  (29  U.S.C.  1021-1025.  1027,  1029-31. 
1059. 1134  and  1135);  Secretary  of  Labor's 
Order  No.  27-74.  13-76. 1-87,  and  Labor 
Management  Services  Administration  Order 
2-6.  Sections  2520.102-3.  2520.104b-l  and 
2520.104b-3  also  are  issued  under  sec. 
101(a),  (c)  and  (g)(4)  of  Pub.  L.  104-191. 110 
Stat.  1936, 1939. 1951  and  1955  and.  sec.  603 
of  Pub.  L.  104-204,  110  Stat.  2935  (29  U.S.C. 
1185  and  1191c).  Sections  2520.104b-l  and 
2520.107  are  also  issued  under  the  authority 
of  sec.  1510  of  Pub.  L.  105-37,  111  Stat.  1114. 

2.  Section  2520.104b-l  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

S  2520. 1 04b-1    Disclosure 

***** 

(c)  Disclosure  through  electronic 
media.  (1)  The  administrator  of  an 
employee  benefit  plan  furnishing 
documents  described  in  section 
104(b)(1)  or  104(b)(3)  of  the  Act  through 
electronic  media  will  be  deemed  to 
satisfy  the  requirements  of  paragraph 
(b)(1)  of  this  section  with  respect  to 
participants  described  in  paragraph 
(c)(2)  of  this  section  if: 

(i)  The  administrator  takes 
appropriate  and  necessary  measures  to 
ensure  that  the  system  for  furnishing 
documents  results  in  actual  receipt  by 
participants  of  transmitted  information 
and  documents  (e.g.,  uses  return-receipt 
electronic  mail  feature  or  conducts 
periodic  reviews  or  surveys  to  confirm 
receipt  of  transmitted  information); 

(ii)  Electronically  delivered 
documents  are  prepared  and  furnished 
in  a  manner  consistent  with  the 
applicable  style,  format  and  content 
requirements  (See  29  CFR  2520.102-2 
through  2520.102-5.  and  29  CFR 
2520.104b-10); 

(lii)  Each  participant  is  provided 
notice,  through  electronic  means  or  in 


writing,  apprising  the  participant  of  the 
document(s)  to  be  furnished 
electronically,  the  significance  of  the 
document  (e.g.,  the  document  describes 
changes  in  the  benefits  provided  by 
your  plan)  and  the  participant's  right  to 
request  and  receive,  free  of  charge,  a 
paper  copy  of  each  such  document;  and 
(iv)  Upon  request  of  any  participant,  the 
administrator  furnishes,  free  of  charge,  a 
paper  copy  of  any  document  delivered 
to  the  participant  through  electronic 
media. 

(2)  For  purposes  of  paragraph  (c)(1)  of 
this  section,  the  furnishing  of 
documents  through  electronic  media 
satisfies  the  requirements  of  paragraph 
(b)(1)  of  this  section  only  with  respect 
to  participants: 

U)  Who  have  the  abiUty  at  their 
worksite  to  effectively  access  documents 
furnished  in  electronic  form;  and  (ii) 
Who  have  the  opportunity  at  their 
worksite  to  readily  convert  furnished 
documents  from  electronic  form  to 
paper  form  free  of  charge. 
***** 

3.  By  adding  a  new  subpart  G  to  part 
2520  to  read  as  follows: 

Sut>part  Q — Recordkeeping  Requirements 

Sec. 

2520.107-1    Use  of  electronic  media  for 
maintenance  and  retention  of  records. 

Subpart  G — Recordkeeping 
Requirements 

§  2520.1 07-1    Use  of  electronic  media  for 
maintenance  and  retention  of  records. 

(a)  Scope  and  purpose.  Sections  107 
and  209  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  (ERISA)  contain  certain 
requirements  relating  to  the 
maintenance  of  records  for  reporting 
and  disclosure  purposes  and  for 
determining  the  pension  benefits  to 
which  participants  and  beneficiaries  are 
or  may  become  entitled.  This  section 
provides  standards  applicable  to  both 
pension  and  welfare  plans  concerning 
the  use  of  electronic  media  for  the 
maintenance  and  retention  of  records 
required  to  be  kept  under  sections  107 
and  209  of  ERISA. 

(b)  General  requirements.  The  record 
maintenance  and  retention  requirements 
of  sections  107  and  209  of  ERISA  will 
be  satisfied  when  using  electronic 
media  if: 

(1)  The  electronic  recordkeeping 
system  has  reasonable  controls  to  ensure 
the  integrity,  accuracy,  authenticity  and 
reliability  of  the  records  kept  in 
electronic  form; 

(2)  The  electronic  records  are 
maintained  in  reasonable  order  and  in  a 
safe  and  accessible  place,  and  in  such 
manner  as  they  may  be  readily 
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inspected  or  examined  (for  example,  the 
recordkeeping  system  should  be  capable 
of  indexing,  retaining,  preserving, 
retrieving  and  reproducing  the 
electronic  records); 

(3)  The  electronic  records  are  readily 
convertible  into  legible  and  readable 
paper  copy  as  may  be  needed  to  satisfy 
reporting  and  disclosure  requirements 
or  any  other  obligation  under  Title  I  of 
ERISA; 

(4)  The  electronic  recordkeeping 
system  is  not  subject,  in  whole  or  in 
part,  to  any  agreement  or  restriction  that 
would,  directly  or  indirectly, 
compromise  or  limit  a  person's  ability  to 
comply  vdth  any  reporting  and 
disclosure  requirement  or  any  other 
obligation  under  Title  I  of  ERISA;  and 

(5)  Adequate  records  management 
practices  are  established  and 
implemented  (for  example,  following 
procedures  for  labeling  of  electronically 
mdntained  or  retained  records. 


providing  a  secure  storage  environment, 
creating  back-up  electronic  copies  and 
selecting  an  off-site  storage  location, 
observing  a  quality  assurance  program 
evidenced  by  regular  evaluations  of  the 
electronic  recordkeeping  system 
including  periodic  checks  of 
electronically  maintained  or  retained 
records;  and  retaining  paper  copies  of 
records  that  cannot  be  clearly, 
accurately  or  completely  transferred  to 
an  electronic  recordkeeping  system). 

(c)  Legibility  and  readability.  All 
electronic  records  must  exhibit  a  high 
degree  of  legibility  and  readability  when 
displayed  on  a  video  display  terminal 
and  when  reproduced  in  paper  form. 
The  term  "legibility"  means  the 
observer  must  be  able  to  identify  all 
letters  and  numerals  positively  and 
quickly  to  the  exclusion  of  all  other 
letters  or  numerals.  The  term 
"readability"  means  that  the  observer 
must  be  able  to  recognize  a  group  of 


letters  or  numerals  as  words  or  complete 
numbers. 

(d)  Disposal  of  original  paper  records. 
Original  paper  records  may  be  disposed 
of  any  time  after  they  are  transferred  to 
an  electronic  recordkeeping  system  that 
comphes  with  the  requirements  of  this 
section,  except  such  original  records 
may  not  be  discarded  if  they  have  legal 
significance  or  inherent  value  as 
original  records  such  that  an  electronic 
reproduction  would  not  constitute  a 
duplicate  record  (for  example,  notarized 
dociunents,  insurance  contracts,  stock 
certificates,  and  documents  executed 
under  seal). 

Signed  at  Washington,  DC,  this  25th  day  of 
January,  1999. 

Leslie  B.  Kramerich, 

Deputy  Assistant  Secretary  for  Policy,  Pension 
and  Welfare  Benefits  Administration,  U.S. 
Department  of  Labor 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  28, 
1999 

CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 

Federal  claims  collection; 
published  1-28-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
DIflufenzopyr;  published  1- 
28-99 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Marine  mammals: 
Incidental  taking  during 
specified  activities — 
Beaufort  Sea,  AK;  year- 
round  oil  and  gas 
industry  operations; 
polar  bears  and  Pacific 
walrus;  published  1-28- 
99 

JUSTICE  DEPARTMENT 

Organization,  functions,  and 
authority  delegations: 
Prisons  Bureau  Director  and 
Drug  Enforcement 
Administrator;  gift 
acceptance  authority 
withdrawn;  published  1- 
28-99 

NATIONAL 

TRANSPORTATION  SAFETY 
BOARD 

Board  employee  testimony: 
Use  of  Board  reports  in 
litigation,  etc.;  published 
12-29-98 
Organization,  functions,  and 
authority  delegations: 
Technical  amendments; 
published  12-29-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  D  airspace;  published 

10-28-98 
Class  D  and  Class  E 

airspace;  published  11-16-98 
Class  E  airspace;  published  9- 

15-98 
Class  E  airspace;  correction; 

published  12-11-98 
IFR  altitudes;  published  12-22- 

98 


TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Grants  and  cooperative 
agreements;  availability,  etc.: 
Alcohol-impaired  driving 
prevention  projects — 

Incentive  grants;  published 
12-29-98 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 
Asset  transfers  to  tax- 
exempt  entities;  published 
12-29-98 

UNITED  STATES 
INFORMATION  AGENCY 

Freedom  of  Information  Act; 
implementation;  published 
12-29-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 

Service 

Federal  Seed  Act: 
Noxious-weed  seeds; 
prohibition  of  shipment  of 
agricultural  and  vegetable 
seeds  containing  them; 
comments  due  by  2-4-99; 
published  12-24-98 

Organization,  functions,  and 
authority  delegations: 
Transfer  of  regulations 
under  Egg  Products 
Inspection  Act  to  FSIS; 
comments  due  by  2-1-99; 
published  12-31-98 
Transfer  of  regulations 
under  Egg  Products 
Inspection  Act  to  FSIS; 
correction;  comments  due 
by  2-1-99;  published  1-21- 
99 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Noxious  weed  lists: 
Update;  comments  due  by 
2-2-99;  published  12-4-98 

AGRICULTURE 
DEPARTMENT 

Food  Safety  and  inspection 
Service 

Organization,  functions,  and 
authority  delegations: 

Agency  responsibilities, 
organization,  terminology 
and  transfer  of  regulations 
under  Egg  Products 
Inspection  Act  from  AMS; 
comments  due  by  2-1-99; 
published  12-31-98 


Transfer  of  regulations 
under  Egg  Products 
Inspection  Act  from  AMS; 
correction;  comments  due 
by  2-1-99;  published  1-21- 
99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Alaska  fisheries  of  Exclusive 
Economk:  Zone — 
Crab  and  scallop 
fisheries;  maximum 
sustainable  and 
optimum  yield; 
comments  due  by  2-1- 
99;  published  12-1-98 
Northeastern  United  States 
fisheries — 
Atlantic  sea  scallop; 
comments  due  by  2-1- 
99;  published  12-1-98 
Northeast  multispecies; 
comments  due  by  2-1- 
99;  published  1-6-99 
Northeast  multispecies 
and  monkfish; 
comments  due  by  2-1- 
99;  published  12-2-98 
Northeast  multispecies, 
Atlantic  sea  scallop, 
and  Atlantic  salmon; 
comments  due  by  2-1- 
99;  pubhshed  12-7-98 
West  Coast  States  and 
Western  Pacific 
fisheries — 
Pacific  groundfish; 
comments  due  by  2-1- 
99;  published  12-1-98 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Consumer  products;  energy 
conservation  program: 
Clothes  washers,  energy 
conservation  standards; 
comments  due  by  2-3-99; 
published  11-19-98 
Ctothes  washers,  energy 
conservation  standards; 
correction;  comments  due 
by  2-3-99;  published  1-8- 
99 
Energy  conservation: 
Distribution  transformers; 
test  procedures; 
comments  due  by  2-5-99; 
published  11-12-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatkw 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

2-1-99;  published  12-31- 

98 
Illinois;  comments  due  by  2- 

5-99;  published  1-6-99 


Kentucky;  comments  due  by 

2-4-99;  published  1-5-99 
Louisiana;  comments  due  by 

2-4-99;  published  1-5-99 
North  Carolina;  comments 

due  by  2-1-99;  published 

12-31-98 
Tennessee;  comments  due 

by  2-1-99;  published  12- 

31-98 
Hazardous  waste: 
Identification  and  listing — 

Exdustons;  comments  due 
by  2-4-99;  published 
12-21-98 
Pestickles;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Cymoxanil;  comments  due 
by  2-1-99;  published  12-2- 
98 

Imidadoprid;  comments  due 

by  2-1-99;  published  12-2- 

98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities 
Metolachlor;  comments  due 

by  2-1-99;  published  12-2- 

98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities: 
Mydobutanil;  comments  due 

by  2-2-99;  published  12-4- 

98 
Primisulfuron -methyl; 

comments  due  by  2-1-99; 

published  12-2-98 
Tebuconazole;  comments 

due  by  2-1-99;  published 

12-2-98 
Thiabendazole;  comments 

due  by  2-2-99;  published 

12-4-98 
Triasulfuron;  comments  due 

by  2-1-99;  published  12-2- 

98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Commercial  mobile  radio 
services- 
Wireless  services 
compatibility  with 
enhanced  911  services; 
Automatic  Location 
Identification 
requirements;  waiver 
guidelines;  comments 
due  by  2-4-99; 
published  1-22-99 
Radio  stations;  table  of 
assignments: 

Aricansas;  comments  due  by 
2-1-99;  published  12-17- 
98 
New  Mexico;  comments  due 
by  2-1-99;  published  12- 
17-98 
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North  Dakota;  Icomments 
due  by  2-1-i9;  published 
12-17-98 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Insured  State  bdnks  and 
savings  assocations; 
activities;  com  nents  due  by 
2-1-99;  publisfed  12-1-98 
FEDERAL  ELEciTION 
COMMISSION 

Contribution  and  expenditure 
limitations  and  prohibitions: 
Corporate  and  labor 
organization  > — 
Membership  association 
member;  (definition; 
comments  due  by  2-1- 
99;  publisied  12-16-98 
Limited  liability  companies; 
treatment;  comments  due 
by  2-1-99;  published  12- 
18-98 
Presidential  prirrary  and 
general  election  candidates; 
public  financing: 
Eligibility  requirements  and 
funding  expjnditure  and 
repayment  (rocedures; 
comments  cue  by  2-1-99; 
published  1^-16-98 
FEDERAL  RESERVE 
SYSTEM 

Availability  of  fupds  and 
collection  of  c^ecks 
(Regulation  CC): 
Software  changes  related  to 
merger;  implementation 
time;  commjnts  due  by  2- 
1-99;  publis|ied  12-31-98 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  property  management: 
Telecommunidations 
resources  management 
and  use —  ! 
Network  redistration 
services;  jjser  fees; 
comment^  due  by  2-1- 
99;  published  12-1-98 
GOVERNMENT:  ETHICS 
OFRCE 

Freedom  of  Infopiation  Act; 
implementatioti;  comments 
due  by  2-1-99;  published 
12-3-98  ^ 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Dru^ 
Administration 
Administrative  practice  and 


procedure: 


Clinical  investigators; 
financial  disclosure; 
comments  due  by  2-1-99; 
published  12-31-98 
Human  drugs  and  biological 
products: 

Postmarketing  adverse  drug 
reactions;  electronic 
reporting;  comments  due 
by  2-3-99;  published  11-5- 
98 
Human  drugs: 
Abbreviated  new  drug 
applications;  approval 
effective  date;  comments 
due  by  2-3-99;  published 
11-5-98 
Bioavailability  and 
bioequivalence 
requirements;  abbreviated 
applications;  comments 
due  by  2-2-99;  published 
11-19-98 
Medical  devices: 
General  hospital  and 
personal  use  devices — 
Liquid  chemical  sterilants 
and  general  purpose 
disinfectants; 
classification;  comments 
due  by  2-4-99; 
published  11-6-98 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  management: 
Oil  and  gas  leasing — 
Federal  oil  and  gas 
resources;  protection 
against  drainage  by 
operations  on  nearby 
lands  that  would  result 
in  lower  royalties  from 
Federal  leases; 
comments  due  by  2-1- 
99;  published  12-3-98 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Preble's  meadow  jumping 
mouse;  comments  due  by 
2-1-99;  published  12-3-98 
INTERIOR  DEPARTMENT 
National  Park  Service 
National  Park  System: 
Glacier  Bay  National  Park, 
AK;  commercial  fishing 
activities;  comments  due 
by  2-1-99;  published  1-11- 
99 


INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Kentucky;  comments  due  by 
2-5-99;  published  1-6-99 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Nonimmigrant  classes: 
Aliens  coming  temporarily  to 
U.S.  to  perform 
agricultural  labor  or 
services;  H-2A 
classification  petitions; 
adjudication  delegated  to 
Labor  Department; 
comments  due  by  2-5-99; 
published  12-7-98 

LABOR  DEPARTMENT 

Employment  and  Training 

Administration 

North  American  Free  Trade 
Agreement  (NAFTA): 
Nonimmigrants  on  H-1B 
visas  employed  in 
specialty  occupations  and 
as  fashion  moidels;  labor 
condition  applications  and 
emptoyer  requirements; 
comments  due  by  2-4-99; 
published  1-5-99 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Organization  and 
operations — 
Directors  and  senior 
officers;  prior  notice  of 
appointment  or 
employment;  comments 
due  by  2-3-99; 
published  11-5-98 
NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  domestic 
licensing: 

Generally  licensed  industrial 
devices  containing 
byproduct  material; 
comments  due  by  2-5-99; 
published  12-31-98 

POSTAL  RATE  COMMISSION 

Practice  and  procedure: 
Library  reference  rule; 
comments  due  by  2-1-99; 
published  12-24-98 


SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 

Deregistration  of  registered 
investment  companies; 
electronic  filing 
requirements;  comments 
due  by  2-5-99;  published 
12-16-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 

Aerospatiale;  comments  due 
by  2-4-99;  published  1-5- 
99 

AlliedSignal,  Inc.;  comments 
due  by  2-1-99;  published 
12-3-98 

Avions  Pierre  Robin; 
comments  due  by  2-5-99; 
published  12-31-98 

Boeing;  comments  due  by 
^2-1-99:  published  12-17- 
98 

British  Aerospace; 
comments  due  by  2-4-99; 
published  1-5-99 

Industrie  Aeronautiche  e 
Meccaniche;  comments 
due  by  2-1-99;  published 
12-30-98 

International  Aero  Engines; 
comments  due  by  2-5-99; 
published  1-6-99 

McDonnell  Douglas; 
comments  due  by  2-1-99; 
published  12-2-98 

MT-Propeller  Entwicklung 
GmbH;  comments  due  by 
2-1-99;  published  12-1-98 

Pilatus  Airaaft  Ltd.; 
comments  due  by  2-1-99; 
published  12-30-98 

Pratt  &  Whitney;  comments 
due  by  2-1-99;  published 
12-2-98 

Class  E  airspace;  comments 
due  by  2-1-99;  published 

12-16-98 

'I 

Class  E  airspace;  con-ection; 
comments  due  by  2-4-99; 
published  1-22-99 
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Agency  for  Health  Care  Policy  and  Research 

NOTICES 
Meetings: 
Health  care  quality  and  effectiveness  research,  etc.; 
subcommittees,  4664—4665 

Agriculture  Department 

See  Federal  Crop  Insurance  Corporation 
See  Food  Safety  and  Inspection  Service 
See  Forest  Service 
See  Grain  Inspection,  Packers  and  Stockyards 

Administration 
See  Rural  Utilities  Service 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 

Advanced  Lead-Acid  Battery  Consortium,  4704 

Biotechnology  Research  &  Development  Corp.,  4704-4705 

CNgroup,  4705 

Consortiimi  for  Plasma  Science,  LLC,  4705 

Digital  Imaging  Group,  4705-4706 

Dow  Chemical  Co.,  4706 

Enterprise  Computer  Telephony  Forum,  4706 

Frame  Relay  Forum,  4706-4707 

Inter  Company  Collaboration  for  AIDS  Drug 
Development,  4707 

National  Electrical  Manufacturers  Association,  4707-4708 

National  Electronics  Manufacturing  Initiative,  4708 

National  Shipbuilding  Research  Program,  4708 

Open  Group,  L.L.C.,  4708 

Optical  Internetworking  Fonmi,  4709 

Portland  Cement  Association,  4709 

Semiconductor  Research  Corp.,  4709-4710 

Silicon  Integration  Initiative,  Inc.,  4710 

Supercomputer  Automotive  AppUcations  Partnership, 
4710 

VSI  Alliance,  4710-4711 

Army  Department 

See  Engineers  Corps 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Piu-chase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Children  and  Families  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Community  Services  Office;  combined  programs 
Urban  and  rural  community  economic  development 
program,  4665 

Commerce  Department 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  4637,  4638 


Community  Development  Financial  Institutions  Fund 

NOTICES 

Grants  and  cooperative  agreements;  availabifity,  etc.: 
Commimity  development  financial  institutions  program, 
4753-4757 

Defense  Department 

See  Engineers  Corps 
PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Interest  and  other  financial  costs,  4759-4760 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  4641- 
4642 
State  educational  agencies;  submission  of  expenditure  and 
revenue  data,  etc.,  4642-4643 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Donnkenny  Apparel,  Inc.,  4713-4714 

Harsco  Corp.,  4714 

Huber  Lace  &  Embroidery  Inc..  4714 

John  Deere  Consumer  Products.  4714 

Rayonier,  Inc..  4715 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Rock  Mount  Instnmients.  Inc.,  et  al.,  4711-4713 
NAFTA  transitional  adjustment  assistance: 

Automotive  Logistics  Services  et  al.,  4715-4717 

John  Deere  Consumer  Products,  4717 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

4717-4718 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

See  Western  Area  Power  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Environmental  management  science  program;  correction, 
4643 

Million  solar  roofs  program  for  State  and  community 
partnerships,  4643 
Meetings: 

Basic  Energy  Sciences  Advisory  Committee.  4644 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 

Dare  County,  NC;  Manteo  (Shallowbag)  Bay  project.  4640 
Environmental  statements;  notice  of  intent: 
Missouri  River  between  Fort  Peck  Dam.  MT.  and  Gavins 
Point  Dam.  SD  and  NE;  bank  stabilization  project. 
4641 
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Environmental  Protection  Agency 

RULES  I 

Air  pollutanta,  hazardous;  national  emission  standards: 
Secondary  lead  smelters,  new  and  existing;  compliance 
date  exension,  etc.;  correction,  4570-4572 
Air  quality  in  plementation  plans;  approval  and 
promulgation;  various  States: 
Georgia,  45i)8-4570 
Hazardous  wj  ste: 
Identificatic  n  and  listing — 
Exclusior  s,  4590-4596 
Hazardous  wc  ste  program  authorizations: 

Nevada,  45i6-4599 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultui  al  commodities: 
Azoxystrob  n,  4572-4577 
Fenbuconaj  ole,  4577-4584 
Lambda-cvaalothrin,  4584-4590 
PROPOSED  RUL^S 

Air  quality  iniplementation  plans;  approval  and 
promulga  tion;  various  States: 
Georgia,  46i  )5 
Hazardous  w<  ste  program  authorizations: 

Nevada,  4605 
Toxic  substar  ces: 
Significant  lew  uses — 
Diphenyl  2.4,6-trimethylbenzoyl  phosphine  oxide; 
with(  Irawn,  4605-4607 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  stat  sments — 
Comment  availability,  4647-4648 
Weekly  n  iceipts,  4648-4649 
Meetings: 
Children's  1  iealth  Protection  Advisory  Committee,  4649 
Environmei  tal  Policy  and  Technology  National  Advisory 
Counci  , 4649-4650 
Pesticide,  fool,  and  feed  additive  petitions: 
Intorregion<  1  Research  Project,  4650—4652 
Pesticides;  exjerimental  use  permits,  etc.: 

Rhone-Poul  snc  AG  Co.,  4653 
Reports  and  guidance  documents;  availability,  etc.: 
Printed  wir  ng  board  cleaner  technologies  substitute 
assessment;  making  holes  conductive,  4653 

Executive  Ofllce  of  the  President 

See  Trade  Retresentative,  Office  of  United  States 

Farm  Credit  Administration 

NOTICES  I 

Meetings;  Sunshine  Act,  4653-4654 
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Federal  Avialion  Administration 

RULES 

Airworthines!  directives: 

Allison  Engine  Co.,  4525—4526 

Empresa  Brisileira  de  Aeronautica  S.A.,  4521—4523 

McDonnell  Douglas,  4523-4525 
Class  B  airspjce,  4527-4533 
Restricted  areas,  4534-4535 

Federal  Com/nunications  Commission 

NOTICES 
Meetings: 

2000  World  Radiocommunication  Conference  (WRC 
2000)  /  idvisory  Committee,  4654 


Federal  Crop  Insurance  Corporation 

NOTICES 

Crop  revenue  coverage: 
Com,  grain  sorghum,  soybeans,  cotton,  and  rice,  4609- 
4632 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  4654 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 
Illinois,  4654-4655 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hydroelectric  applications,  4645-4646 
Applications,  hearings,  determinations,  etc.: 
Williams  Natural  Gas  Co.,  4644-4645 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  4655 

Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Meetings;  Sunshine  Act,  4655 

Federal  Trade  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  4655- 
4659 
Prohibited  trade  practices: 

British  Petroleum  Co.  p. I.e.  et  al.,  4659-4664 

Federal  Transit  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Urban  magnetic  levitation  transit  technology 
development  program,  4771—4776 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

RULES 

Financial  management  services: 
Bonds  secured  by  government  obligations;  acceptance  in 
lieu  of  bonds  with  sureties,  4761—4765 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Alaska  National  Interest  Lands  Conservation  Act;  Title  VIII 
implementation  (subsistence  priority  ): 
Alaska  Federal  Subsistence  Regional  Advisory  Councils; 
meetings,  4604-4605 
Endangered  and  threatened  species: 

Preble's  meadow  jumping  mouse,  4607—4608 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  4696- 
4698 
Endangered  and  threatened  species  permit  applications, 
4698 
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Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Dihydrostreptomycin  tablets;  CFR  correction,  4540 
Food  additives: 
Adhesive  coatings  and  components — 
Resinous  and  polymetric  coatings;  CFR  correction, 
4535 
Adjuvants,  production  aids,  and  sanitizers — 
Alkyl  mono-  and  disulfanic  acids,  etc.;  CFR  correction, 
4535 
Human  drugs: 
Laxative  products  (OTC) — 
Danthron  and  phenolphthalein;  reclassification; 
tentative  final  monograph,  4535-4540 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  4665- 
4667 
Food  for  human  consumption: 
Food  Chemicals  Codex;  4th  Edition — 
New  monographs  and  revisions,  4667-4668 

Food  Safety  and  Inspection  Service 

NOTICES 
Meetings: 
Codex  Alimentarius  Commission — 
Food  Additives  and  Contaminants  Codex  Committee, 
4632-4633 

Forest  Service 

PROPOSED  RULES 

Alaska  National  Interest  Lands  Conservation  Act;  Title  VIII 
implementation  (subsistence  priority): 
Alaska  Federal  Subsistence  Regional  Advisory  Councils; 
meetings,  4604-4605 
NOTICES 

Environmental  statements;  notice  of  intent: 
Mt.  Baker-Snoqualmie  and  Wenatchee  National  Forests, 

WA,  4633-4635 
Mt.  Baker-Snoqualmie  National  Forest,  WA,  4635 
Meetings: 
Willamette  Provincial  Interagency  Executive  Committee 
Advisory  Committee,  4635 

Generai  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Interest  and  other  financial  costs,  4759-4760 

Grain  Inspection,  Paclters  and  Stockyards  Administration 

NOTICES 

Agency  designation  actions: 
Indiana,  4635-4636 

Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

NOTICES 

Scientific  misconduct  findings;  administrative  actions: 

Briggs-Browm,  Nellie,  4664 

Thackeray,  Robert  J.,  R.N.,  M.P.H.,  4664 

Housing  and  Urt>an  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 
Multifamily  mortgagees;  electronic  reporting 
requirements,  4767—4770 


NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  4668-4669 
Grant  and  cooperative  agreement  awards: 
Housing  assistance  payments  (Section  8) — 
Rental  certificate  and  rental  voucher  programs,  4669- 
4696 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  4696 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Indian  Gaming  Commission 
See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  4696 

internal  Revenue  Service 

RULES 

Employment  taxes  and  collection  of  income  taxes  at  source: 
Federal  Insurance  Contributions  Act  (FICA);  taxation  of 

amounts  under  employee  benefit  plans,  4542-4568 
Federal  Unemployment  Tax  Act  (FUTA);  taxation  of 

amounts  imder  employee  benefit  plans,  4540—4541 

International  Trade  Administration 

NOTICES 

Countervailing  duties: 
Hot-rolled  flat-rolled  carbon-quality  steel  products  from — 
Brazil,  4638-4639 

International  Trade  Commission 

NOTICES 

Import  investigations: 

Lamb  meat.  4702 
Meetings;  Sunshine  Act,  4702 

Justice  Department 

See  Antitrust  Division 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  4702- 
4703 
Pollution  control;  consent  judgments: 

Bennington  Potters,  Inc.,  et  al.,  4703-4704 

Zabel,  Anne,  et  al.,  4704 

Lat>or  Department 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Labor  Statistics  Bureau 

See  Occupational  Safety  and  Health  Administration 

Labor  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  4718—4719 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Oregon,  4698-4699 
Coal  leases,  exploration  Ucenses,  etc: 

Oklahoma,  4699 
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Environmental  statements;  availability,  etc.: 
Glenwood  S|irings  Resource  Area.  CO,  4699-4700 
Rio  Blanco  Coimty  et  al.,  CO;  Colorado  Sodium  Products 
Develop!  nent  Project;  correction,  4700 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Interest  and  i  )ther  financial  costs,  4759-4760 
NOTICES 
Meetings: 

Advisory  Coi  mcil 

Space  Science  Advisory  Committee,  4721-4722 

National  Indian  Gaming  Commission 

NOTICES 

Indian  Gaming  Regulatory  Act: 
Class  III  trib?  1  gaming  ordinances;  approval,  4722—4723 

National  Institute  of  Standards  and  Technology 

NOTICES 

Inventions,  Go  remment-owned;  availability  for  licensing, 
4639 

National  Oceanic  and  Atmospheric  Administration 

RULES  I 

Fishery  conservation  and  management: 
Alaska;  fishe(-ies  of  Exclusive  Economic  Zone — 

Bering  Sea  and  Aleutian  Islands  groundfish,  4602-4603 
Magnuson-Si  evens  Act  provisions — 
Regional  f  shery  management  councils;  members 
nomir  ation  and  appointment,  4599—4602 

NOTICES 
Meetings: 
Internationa 


Whaling  Commission,  4639-4640 


National  ^ark  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  co  lection;  comment  request,  4700-4701 

Nuclear  Regulatory  Commission 

NOTICES 

Reports  and  guidance  docimients;  availability,  etc.: 
Enforcement  actions;  policy  and  procedure;  discretion 
involving  natural  events;  correction,  4727 

Applications,  Searings,  determinations,  etc.: 
NDT  Servic*.  Inc.,  4723-4725 
Washington  Public  Power  Supply  System,  4725 
Wolf  Creek  ijjuclear  Operating  Corp.,  4726 

Occupational  Safety  and  Health  Administration 

NOTICES 

Grants  and  cociperative  agreements;  availability,  etc.: 
Susan  Harwpod  training  program;  shipyards,  4719-4721 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Personnel  Management  Office 

RULES 

Pay  administration: 

Premium  paf,  availability  pay  for  criminal  investigators, 
4517-4J21 
NOTICES 
Agency  infomjation  collection  activities: 

Submission  for  OMB  review;  comment  request,  4727 
Privacy  Act: 

Systems  of  ijecords,  4727-4728 


Postal  Service 

NOTICES 

Postage  meters: 
Information-based  indicia  program;  performance  criteria 
and  security  architecture  for  closed  IBI  systems,  4728 

Public  Debt  Bureau 

See  Fiscal  Service 

Public  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research 
See  Food  and  Drug  Administration 

Rural  Utilities  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Alabama  Electric  Cooperative,  Inc.,  4636-4637 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

National  Association  of  Securities  Dealers,  Inc.,  4729- 
4730 
Applications,  hearings,  determinations,  etc.: 

Public  utility  holding  company  filings,  4728 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Cahfomia,  4730 

New  York,  4731 
Meetings;  district  and  regional  advisory  councils: 

Oregon,  4731 

State  Department 

NOTICES 

Foreign  passports  validity;  list  of  countries,  4731-4732 
Meetings: 
International  Economic  Policy  Advisory  Committee,  4732 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 

Kentucky,  4604 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  4701 
Environmental  statements;  availability,  etc.: 

Fall  Creek  Falls  State  Park,  TN;  unsuitability  for  mining 
operations,  4701-4702 

Surface  Transportation  Board 

NOTICES 

Motor  carriers: 
Pooling  agreements — 
Groendyke  Transport,  Inc.,  et  al.,  4743-4744 
Rail  carriers: 
Cost  recovery  procedures — 
Productivity  adjustment  factor,  4744 

Trade  Representative,  Office  of  United  States 

NOTICES 

Generalized  System  of  Preferences: 
Competitive  need  limitations;  import  statistics;  comment 
request,  4732-4742 

Transportation  Department 

See  Federal  Aviation  Administration 
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See  Federal  Transit  Administration 
See  Surface  Transportation  Board 
NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
National  Airlines,  Inc.,  4743 

Treasury  Department 

See  Community  Development  Financial  Institutions  Fund 

See  Fiscal  Service 

See  Internal  Revenue  Service 

United  States  Information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 
Collecting  Impressionism,  4744-4745 

Veterans  Affairs  Department 

PROPOSED  RULES 

Acquisition  regulations: 
Tax-free  tobacco  products,  4607 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  4745-4749 
Submission  for  0MB  review;  comment  request,  4749- 
4752,  4746 

Western  Area  Power  Administration 

NOTICES 

Central  Valley  Project,  CA,  and  Salt  Lake  City  Area 

Integrated  Projects,  UT;  size  of  project-specific  resource 
pools;  comment  request  and  meetings,  4646—4647 


Separate  Parts  in  This  issue 


Part  II 

Department  of  Treasury,  Community  Development 
Financial  Institutions  Fund,  4753-4757 


Part  ill 

Department  of  Defense,  General  Services  Administration, 
National  Aeronautics  and  Space  Administration,  4759- 
4760 


Part  IV 

Department  of  Treasury,  Fiscal  Service,  4761-4765 

PartV 

Department  of  Housing  and  Urban  Development,  4767- 
4770 

PartVi 

Department  of  Transportation,  Federal  Transit 
Administration,  4771—4776 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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Rules  and  Regulations 


Federal  Register 

Vol.  64.  No.  19 

Friday.  January  29,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunients  having  general 
appiicat)ility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 


5  CFR  Part  550 


RIN  3206-AG47 


Pay  Administration;  Premium  Pay 

agency:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  revised  interim 
regulations  on  availability  pay  (a  form  of 
premium  pay  that  applies  to  criminal 
investigators  who  are  required  to 
complete  substantial  amounts  of 
imscheduled  overtime  duty)  to 
incorporate  the  provisions  of  three  laws 
that  have  become  effective  since  interim 
regulations  were  first  published  on 
December  23, 1994.  These  statutory 
changes  extend  the  coverage  of 
availability  pay  to  special  agents 
employed  in  the  Diplomatic  Security 
Service  of  the  Department  of  State  and 
to  pilots  employed  by  the  United  States 
Customs  Service  who  are  law 
enforcement  officers;  permit  any  Office 
of  Inspector  General  that  employs  fewer 
than  five  criminal  investigators  to  elect 
to  exclude  those  employees  from 
availability  pay;  and  provide  alternative 
requirements  for  compensating  overtime 
work  and  crediting  unscheduled  duty 
hours  for  special  agents  and  other 
criminal  investigators  who  provide 
protective  services  for  Federal  officials 
and  other  individuals. 
DATES:  Effective  date:  January  29, 1999. 

Applicability  dates:  Except  for 
availability  pay  for  special  agents 
employed  by  the  Department  of  State, 
these  regulations  are  applicable  on 
January  29, 1999.  Availability  pay  for 
special  agents  in  the  Diplomatic 
Seciuity  Service  of  the  Department  of 
State  is  applicable  on  January  31, 1999. 


Comments  date:  Comments  must  be 
received  on  or  before  March  30, 1999. 
ADDRESSES:  Comments  may  be  sent  or 
delivered  to  Donald  J.  Winstead, 
Assistant  Director  for  Compensation 
Administration,  Workforce 
Compensation  and  Performance  Service, 
Office  of  Personnel  Management,  Room 
7H31,  1900  E  Street  NW.,  Washington, 
DC  20415-8200,  FAX:  (202)  606-0824, 
or  email:  payleave@opm.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Weddel.  (202)  606-2858,  FAX: 
(202)  606-0824,  or  email: 
payleave@opm.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
633  of  the  Treasury.  Postal  Service,  and 
General  Government  Appropriations 
Act,  1995  (Pub.  L.  103-329,  September 
30, 1994),  amended  title  5.  United  States 
Code,  to  provide  for  a  form  of  premium 
pay  called  availability  pay  for  criminal 
investigators.  Availability  pay  became 
effective  on  the  first  day  of  the  first  pay 
period  beginning  on  or  after  October  30, 
1994.  except  that  implementation  was 
delayed  until  September  1995  for 
certain  criminal  investigators  employed 
by  Inspectors  General.  Criminal 
investigators  receiving  availability  pay 
are  exempt  &"om  the  minimum  wage  and 
overtime  pay  provisions  of  the  Fair 
Labor  Standards  Act  of  1938,  as 
amended  (FLSA),  and  may  not  receive 
annual  premium  pay  for 
administratively  uncontrollable 
overtime  (AUO)  work  authorized  by  5 
U.S.C.  5545(c)(2). 

On  December  23. 1994,  the  Office  of 
Personnel  Management  (OPM) 
published  interim  regulations  on 
availability  pay  in  the  Federal  Register 
(59  FR  66149).  We  have  received 
numerous  comments  on  these  interim 
regulations.  We  plan  to  address  those 
comments,  as  well  as  any  comments  we 
receive  on  the  revised  interim 
regulations,  when  we  publish  final 
regulations.  Therefore,  it  is  not 
necessary  to  resubmit  any  comments 
that  were  submitted  on  the  interim 
regulations  published  on  December  23, 
1994. 

Coverage  of  Special  Agents  in  the 
Diplomatic  Security  Service 

Section  407  of  the  Departments  of 
Commerce,  Justice,  and  State,  the 
Judiciary,  and  Related  Agencies 
Appropriations  Act,  1999.  as  contained 
in  section  101(b)  in  Division  A  of  Pub. 
L.  105-277.  the  Omnibus  Consolidated 


and  Emergency  Supplemental 
Appropriations  Act,  1999  (October  21, 
1998),  amended  5  U.S.C.  5545a  by 
adding  a  new  subsection  (k),  which 
extends  coverage  of  law  enforcement 
availability  pay  to  special  agents  of  the 
Diplomatic  Security  Service  in  the 
Department  of  State.  A  provision 
identical  to  section  407  is  also 
contained  in  section  2316  of  the  Foreign 
Affairs  Reform  and  Restructuring  Act  of 

1998,  Division  G  of  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act, 

1999.  A  conforming  amendment  was 
also  made  to  5  U.S.C.  5545a(a)(2)  to 
delete  a  provision  that  previously 
excluded  special  agents  in  the 
Diplomatic  Security  Service  from  the 
definition  of  "criminal  investigator." 

As  implemented  in  these  interim 
regulations,  availability  pay  applies  to  a 
law  enforcement  officer  in  the 
Diplomatic  Security  Service  if  one  of  the 
following  criteria  is  met:  (1)  the 
employee  is  a  special  agent  in  a  position 
properly  classified  in  the  GS-1811 
occupational  series;  (2)  the  employee  is 
a  special  agent  in  a  position  that  has 
been  properly  determined  by  the 
Department  of  State  to  have  a  Foreign 
Service  primary  skill  code  of  2501;  (3) 
the  employee  is  a  special  agent  who  has 
been  placed  by  the  Department  of  State 
in  a  non-covered  position  on  a  long- 
term  training  assignment  that  will  be 
career-enhancing  for  a  current  or  future 
assignment  as  a  Diplomatic  Security 
Service  special  agent,  provided  the 
employee  is  expected  to  return  to  duties 
as  a  Special  Agent  in  a  Foreign  Service 
position  vdth  a  2501  primary  skill  code 
or  to  a  position  properly  classified  in 
the  GS-1811  series  immediately 
following  such  training;  or  (4)  the 
employee  occupies  a  position  in  the 
Department  of  State  in  which  he  or  she 
performs  duties  and  responsibilities  of  a 
special  agent  requiring  Foreign  Service 
primary  skill  code  2501,  pending  the 
opening  of  a  position  with  primary  skill 
code  2501  and  placement  in  that 
position  as  a  Special  Agent. 

In  addition,  availability  pay  applies  to 
a  special  agent  with  a  Foreign  Service 
personal  primary  skill  code  of  2501  (pr 
whose  position  is  properly  classified  in 
the  GS-1811  series)  if  he  or  she  meets 
all  of  the  following  three  conditions: 

(i)  The  individual  is  assigned  outside 
the  Department  of  State; 
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(ii)  The  assigned  position  would  have 
a  primary  skill  code  of  2501  (or  would 
be  properly  classified  in  the  GS-1811 
series  under  jhe  General  Schedule 
classification!  system  based  on  OPM 
classification]  standards)  if  the  position 
were  under  t|ie  Foreign  Service  (or 
General  Schedule)  in  the  Department  of 
State;  and      i 

(iii)  The  individual  is  expected  to 
return  to  a  pdsition  as  a  special  agent  in 
the  Diplomatic  Security  Service  with  a 
2501  primary  skill  code  (or  to  a  position 
that  is  properly  classified  in  the  GS- 
1811  series)  ijnmediately  following  such 
outside  assignment.  (See  the  revised 
definition  of  priminai  investigator  in 
§550.103.)     f 

Availabilitjr  pay  does  not  apply  to 
members  of  the  Senior  Foreign  Service, 
Foreign  Service  Officers,  or  members  of 
the  Senior  Ej«ecutive  Service.  These 
groups  of  employees  are  not  covered  by 
subchapter  V— Premium  Pay^-of 
chapter  55  ofjtitle  5,  United  States  Code, 
including  5  U.S.C.  5545a.  the  legal 
authority  for  pvailability  pay  for 
criminal  investigators.  (See  5  U.S.C. 
5541(2)(xiv),jxv),  and  (xvi).) 

Section  407  also  provides  that  no  later 
than  the  effeckive  date  for  availability 
pay  for  special  agents,  each  special 
agent  in  the  Diplomatic  Security  Service 
who  is  a  criminal  investigator  (as 
defined  in  §  ^50.103),  and  the 
appropriate  siupervisory  officer 
designated  by  the  Secretary  of  State, 
must  make  a«  initial  certification  to  the 
Secretary  of  State  that  the  special  agent 
is  expected  ta  meet  the  unscheduled 
duty  hours  requirement  for  availability 
pay  in  5  U.S.C.  5545a(d).  Section 
5545a(d)  provides  that  a  criminal 
investigator  ijiust  have  an  annual 
average  of  2  unscheduled  duty  hours  for 
each  regular  workday.  Under  section 
407,  General  ^Schedule  and  Foreign 
Service  specikl  agents  in  the  Diplomatic 
Security  Service  may  not  rely  on  5 
U.S.C.  5545a(d)(2)(B)  to  satisfy  the 
unscheduled  duty  hour  requirement  in 
section  5545^(d)(l).  These  special 
agents  may  c6unt  only  hours  actually 
worked  as  unscheduled  duty  hours,  not 
hours  the  agant  was  available  for  work. 
This  requireiiient  is  reflected  in 
§§  550.182  (ajl  and  (d). 

Hours  of  availability  are  also  not 
counted  as  h0urs  of  work  for  the 
purpose  of  determining  overtime  pay  on 
an  hourly  ba$is  imder  5  U.S.C.  5542, 
Therefore.  §  i50.111(h)  has  been  added 
to  clarify  this  point. 

In  addition,  section  407  provides  that, 
while  performing  protective  duties 
under  the  State  Department  Basic 
Authorities  Act  of  1956  (22  U.S.C. 
2709(a)(3)),  M)ecial  agents  of  the 
Diplomatic  S  scurity  Service  may  receive 


overtime  pay  on  an  hourly  basis  for  all 
regularly  scheduled  overtime  work 
(including  the  first  2  hours  of  overtime 
work  on  a  regular  workday),  provided 
they  perform,  on  the  same  day,  at  least 
2  hours  of  overtime  work  not  scheduled 
in  advance  of  the  administrative 
workweek.  This  change  in  law  is 
reflected  in  §§550.103  (definition  of 
"protective  duties"),  550.111(f)(2),  and 
550.182(b)(2). 

Section  407  provides  that  in  applying 
the  requirement  in  5  U.S.C.  5545a(h) 
that  availability  pay  will  be  25  percent 
of  basic  pay,  any  reference  to  basic  pay 
will  be  considered  to  include,  with 
respect  to  a  special  agent  in  the 
Diplomatic  Security  Service,  amounts 
designated  as  "salary."  Therefore, 
§  550.185(a)  has  been  amended  to 
provide  that  availability  pay  is  an 
amount  equal  to  (1)  25  percent  of  a 
criminal  investigator's  rate  of  basic  pay, 
as  defined  in  §  550.103,  including 
amounts  designated  as  "salary"  for 
special  agents  in  the  Diplomatic 
Security  Service;  or  (2)  a  lesser  amount 
to  avoid  exceeding  the  special 
maximum  earnings  limitation  for  law 
enforcement  officers  in  5  U.S.C.  5547(c). 
This  special  maximum  earnings 
limitation  for  law  enforcement  officers 
is  also  fouind  in  §  550.107  and  applies  to 
all  criminal  investigators,  including 
those  who  are  special  agents  in  the 
Diplomatic  Security  Service. 

Section  407  amended  5  U.S.C. 
5545a(h)(2)(A)  with  regard  to  special 
agents  in  the  Diplomatic  Security 
Service  to  provide  that  availability  pay 
will  be  considered  basic  pay  for  the 
purposes  of  sections  609(b)(1).  805,  806, 
and  856  of  the  Foreign  Service  Act  of 
1980,  as  amended,  which  pertain  to 
Foreign  Service  retirement  benefits. 
Therefore,  a  parallel  paragraph  has  been 
added  at  §  550.186(b)(7). 

Section  407  amended  5  U.S.C. 
5545a(h)(2)(B)  to  provide  that 
availability  pay  is  also  basic  pay  for  any 
other  purposes  explicitly  provided  for 
by  law  or  as  OPM  or  the  Secretary  of 
State  (to  the  extent  that  matters 
exclusively  within  the  jurisdiction  of 
the  Secretary  are  concerned)  may 
prescribe  by  regulation.  Therefore,  a 
parallel  provision  has  been  added  at 
§  550.186(b)(8). 

Finally,  section  407  requires  the 
Director  of  OPM  and  the  Secretary  of 
State  to  determine  that  all  regulations 
necessary  to  implement  availabiUty  pay 
for  special  agents  are  in  effect.  The 
Director  of  OPM  and  the  Secretary  of 
State  agree  that,  with  the  publication  of 
these  regulations,  all  regulations 
necessary  to  implement  availability  pay 
for  special  agents  are  in  effect. 


Suspension  of  Availability  Pay  for 
Special  Agents 

Special  agents  in  the  Diplomatic 
Security  Service  of  the  Department  of 
State  who  are  in  the  Foreign  Service  are 
not  covered  by  the  adverse  action 
procedures  in  5  U.S.C.  7512  and  5  CFR 
part  752.  (See  5  U.S.C.  7511(b)(6)  and  5 
CFR  752.401(d)(6).)  Therefore,  the 
requirements  in  5  U.S.C.  5545a(e)(2), 
which  provide  that  involuntary 
reductions  in  pay  resulting  from  a 
denial  of  certification  for  availability 
pay  must  be  accomplished  under  the 
adverse  action  procedures  in  subchapter 
II  of  5  U.S.C.  chapter  75.  are  not 
applicable  to  special  agents  in  the 
Foreign  Service.  Instead,  §  550.184(e) 
has  been  amended  to  provide  that 
involuntary  suspension  of  availability 
pay  for  Foreign  Service  special  agents, 
resulting  fi-om  a  denial  or  cancellation 
of  certification  for  availability  pay  under 
§  550.184(d).  will  be  administered  under 
procedures  established  by  regulations  of 
the  Department  of  State. 

Coverage  in  Offices  of  Inspectors 
General 

After  the  publication  of  the  original 
interim  availability  pay  regulations, 
section  901  of  Pub.  L.  104-19,  July  27. 
1995  (109  Stat.  230),  amended  section 
5545a  of  title  5,  United  States  Code,  to 
add  a  new  subsection  (j),  which 
provides  that  "[njotwithstemding  any 
other  provision  of  this  section,  any 
Office  of  Inspector  General  which 
employs  fewer  than  5  criminal 
investigators  may  elect  not  to  cover  such 
criminal  investigators  under  this 
section."  Therefore.  §  550.181(a)  has 
been  amended,  and  §  550.181(b)  has 
been  added,  to  reflect  the  authority  to 
exempt  criminal  investigators  in  Offices 
of  Inspectors  General  with  fewer  than 
five  criminal  investigators.  This 
authority  became  effective  on  July  27, 
1995.  the  date  of  enactment  of  Pub.  L. 
104-19. 

Coverage  of  Customs  Service  Pilots 
Who  Are  Law  Enforcement  Oflficere 

After  publication  of  the  original 
interim  availability  pay  regulations, 
section  902  of  Pub.  L.  104-19,  July  27, 
1995  (109  Stat.  230),  amended  section 
5545a  of  title  5,  United  States  Code,  to 
add  a  new  subsection  (i),  which 
provides  that  "[t]he  provisions  of 
subsections  (a)-(h)  providing  for 
availability  pay  shall  apply  to  a  pilot 
employed  by  the  United  States  Customs 
Service  who  is  a  law  enforcement  officer 
as  defined  imder  section  5541(3)." 

Section  902  also  provides  that 
coverage  of  the  designated  Customs 
Service  pilots  under  the  law  authorizing 
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availability  pay  became  effective  on  the 
first  day  of  the  first  applicable  pay 
period  that  began  on  or  after  the  30th 
day  following  the  date  of  enactment  of 
Pub.  L.  104-19.  Pub.  L.  104-19  was 
enacted  on  July  27, 1995.  Therefore, 
section  902  became  effective  on  the  first 
day  of  the  first  pay  period  that  began  on 
or  after  August  26, 1995.  The  revised 
interim  regulations  reflect  this  change  in 
law  by  adding  "(w]ho  is  a  pilot 
employed  by  the  United  States  Customs 
Service"  to  the  definition  of  criminal 
investigator  in  §550.103. 

Overtime  Pay  for  Criminal  Investigators 
Who  Perform  Protective  Duties 

After  publication  of  the  original 
interim  availabiUty  pay  regulations, 
section  531  of  Pub.  L.  104-52, 
November  19, 1995  (109  Stat.  496), 
amended  section  5542  of  title  5,  United 
States  Code,  to  add  a  new  subsection  (e), 
which  provides  that  "[n]otwithstanding 
subsection  (d)(1)  of  this  section,  all 
hours  of  overtime  work  scheduled  in 
advance  of  the  administrative  workweek 
shall  be  compensated  under  subsection 
(a)  if  that  work  involves  duties  as 
authorized  by  section  3056(a)  of  title  18, 
United  States  Code,  and  if  the 
investigator  performs,  on  that  same  day, 
at  least  2  hours  of  overtime  work  not 
scheduled  in  advance  of  the 
administrative  workweek." 

This  amendment  provides  for 
payment  of  overtime  pay  on  an  hourly 
basis  for  all  regularly  scheduled 
overtime  hoius  of  work  for  criminal 
investigators  performing  protective 
duties  authorized  by  section  3056(a)  of 
title  18,  including  the  first  2  overtime 
hours  on  a  regular  workday.  However, 
payment  of  overtime  pay  for  all 
regularly  scheduled  overtime  hours 
worked  is  permitted  only  if  the  criminal 
investigator  performs  2  hours  of 
overtime  work  during  the  same  workday 
that  were  not  scheduled  in  advance  of 
the  administrative  workweek.  Hours  of 
availability  may  not  be  substituted  for 
the  required  imscheduled  overtime 
work.  This  change  in  law  became 
effective  on  November  19, 1995,  the 
date  of  enactment,  and  is  reflected  in 
the  revised  interim  regulations  at 
§§550.103  (definition  of  protective 
duties),  550.111(f)(2),  and  550.182(b)(2). 
(Note:  Except  for  days  on  which 
employees  perform  protective  duties 
authorized  by  section  3056(a)  of  title  18, 
United  States  Code,  or  by  section 
2709(a)(3)  of  title  22,  United  States 
Code,  the  first  2  overtime  hours  on  a 
regular  workday  are  always 
compensated  by  availability  pay  for 
criminal  investigators,  even  if  those 
overtime  hours  are  regularly  scheduled 


in  advance  of  the  administrative 
workweek.) 

Availability  Pay  Is  Basic  Pay  for  the 
Thrift  Savings  Plan 

Pub.  L.  104-208,  September  30, 1996, 
repealed  5  U.S.C.  8431  and  amended  5 
U.S.C.  8401(4)  to  provide  that  the  term 
"basic  pay"  has  the  meaning  given  that 
term  by  5  U.S.C.  8331(3)  for  the  purpose 
of  regulations  issued  by  the  Federal 
Retirement  Thrift  Savings  Board. 
Paragraph  (d)  of  section  628  of  the 
Treasury  and  General  Government 
Appropriations  Act,  1999,  as  contained 
in  section  101(h)  in  Division  A  of  PubUc 
Law  105-277,  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act. 
1999,  amended  5  U.S.C.  8331(3)  to  add 
availability  pay  for  a  criminal 
investigator  authorized  by  5  U.S.C. 
5545a  to  the  definition  of  "basic  pay"  in 
5  U.S.C.  8331(3).  Since  5  U.S.C.  8431 
was  repealed  in  1996,  §  550.186(b)(5) 
has  been  revised  to  state  that  availability 
pay  is  basic  pay  for  the  purpose  of  the 
Thrift  Savings  Plan  authorized  by 
subchapter  III  of  chapter  84  of  title  5, 
United  States  Code. 

Waiver  of  Notice  of  Proposed  Rule 
Making  and  Delay  in  Effiective  Date 

Pursuant  to  5  U.S.C.  553(b)(3)(B)  and 
5  U.S.C.  553(d)(3),  I  find  that  good  cause 
exists  for  waiving  the  general  notice  of 
proposed  rulemaking  and  making  this 
rule  effective  on  the  date  of  its 
publication  in  the  Federal  Register, 
except  that  regulations  implementing 
availability  pay  for  special  agents  in  the 
Diplomatic  Security  Service  will 
become  effective  on  January  31. 1999. 
Section  407  of  the  Departments  of 
Commerce.  Justice,  and  State,  the 
Judiciary,  and  Related  Agencies 
Appropriations  Act,  1999,  as  contained 
in  section  101(b)  in  Division  A  of  Pub. 
L.  105-277,  the  Omnibus  Consolidated 
and  Emergency  Supplemental 
Appropriations  Act,  1999,  provides  that 
the  amendments  providing  availability 
pay  for  special  agents  will  take  effect  on 
the  first  day  of  the  first  applicable  pay 
period  that  begins  on  or  after  the  90th 
day  foUovdng  the  enactment  of  the  Act, 
and  on  which  date  all  regulations 
necessary  to  carry  out  such  amendments 
are  (in  the  judgment  of  the  Director  of 
the  Office  of  Personnel  Management  and 
the  Secretary  of  State)  in  effect.  This 
waiver  is  also  appropriate  because  the 
attached  changes  in  regulations  update 
Office  of  Personnel  Management 
regulations  to  make  them  consistent 
with  the  following  changes  in  law  that 
are  already  effective  and  have 
previously  been  implemented. 


E.G.  12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866, 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  apply  only  to  Federal 
agencies  and  employees. 

List  of  Subiects  in  5  CFR  Part  550 

Administrative  practice  and 
procedure.  Claims,  Government 
employees.  Wages. 

Office  of  Personnel  Management. 

lanioe  R.  Lachance, 

Director. 

Accordingly,  OPM  is  amending  part 
550  of  title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  SSO-PAY  ADMINISTRATION 
(GENERAL) 

Subpart  A — Premium  Pay 

1.  The  authority  citation  for  part  550, 
subpart  A,  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5304  note,  5305  note. 
5541(2)(iv).  5545a(h)(2)(B)  and  (i).  5548,  and 
6101(c);  sections  407  and  2316,  Pub.  L  105- 
277, 112  Stat.  2681-101  and  2681-828  (5 
U.S.C.  5545a);  E.O.  12748,  3  CFR.  1992 
Comp.,  p.  316. 

2.  In  §  550.103,  the  definition  of 
Criminal  investigator  is  revised,  and  a 
new  definition  of  Protective  duties  is 
added  in  alphabetical  order  to  read  as 
follows: 

§550.103    Oeflnltions. 

»        •        •        »        • 

Criminal  investigator  means  a  law 
enforcement  officer  as  defined  in  5 
U.S.C.  5541(3)  and  this  section— 

(1)  Whose  position  is  properly 
classified  under  the  GS-181 1  or  GS- 
1812  series  in  the  General  Schedule 
classification  system  based  on  OPM 
classification  standards  (or  would  be  so 
classified  if  covered  under  that  system); 

(2)  Who  is  a  pilot  employed  by  the 
United  States  Customs  Service; 

(3)  Who  is  a  special  agent  in  the 
Diplomatic  Security  Service  in  a 
position  which  has  been  properly 
determined  by  the  Department  of  State 
to  have  a  Foreign  Service  primary  skill 
code  of  2501; 

(4)  Who  is  a  special  agent  in  the 
Diplomatic  Security  Service  who  has 
been  placed  by  the  Department  of  State 
in  a  non-covered  position  on  a  long- 
term  training  assignment  that  will  be 
career-enhancing  for  a  cu"^nt  or  future 
assignment  as  a  Diplomatic  Security 
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Service  special  agent,  provided  the 
employee  is  expected  to  return  to  duties 
as  a  special  agent  in  a  Foreign  Service 
position  with  a  2501  primary  skill  code 
or  to  a  positio  n  properly  classified  in 
the  GS-1811 !  eries  immediately 
following  sue]  1  training; 

(5)  Who  ocqupies  a  position  in  the 
Department  o\  State  in  which  he  or  she 
performs  duties  and  responsibiUties  of  a 
special  agent  requiring  Foreign  Service 
primary  skill  code  2501,  pending  the 
opening  of  a  position  with  primary  skill 
code  2501  anci  placement  in  that 
position  as  a  $pecial  agent;  or 

(6)  Who  is  ai  special  agent  in  the 
Diplomatic  Security  Service  with  a 
Foreign  Service  personal  primary  skill 
code  of  2501  (jor  whose  position 
immediately  irior  to  the  detail  was 
properly  classtified  in  the  GS-1811 
series)  and  who  meets  all  of  the 
following  three  conditions: 

(i)  The  individual  is  assigned  outside 
the  Department  of  State; 

(ii)  The  assigned  position  would  have 
a  primary  skil|  code  of  2501  (or  would 
be  properly  classified  in  the  GS-1811 
series  under  t|ie  General  Schedule 
classification  System  based  on  OPM 
classification  standards)  if  the  position 
were  under  the  Foreign  Service  (or 
General  Schedule)  in  the  Department  of 
State;  and       i 

(iii)  The  inqividual  is  expected  to 
return  to  a  position  as  a  special  agent  in 
the  Diplomatip  Security  Service  with  a 
2501  primary  |skill  code  (or  to  a  position 
that  is  properly  classified  in  the  GS- 
1811  series)  iOnmediately  following  such 
outside  assignment. 


Protective 
authorized  by 
United  States 
2709(a)(3)  of 
Code. 


3.  In  §550. 
revised,  and  a 
added  to  read 


duties  means  duties 

section  3056(a)  of  title  18, 

Code,  or  by  section 
title  22.  United  States 


11,  paragraph  (f)  is 
new  paragraph  (h)  is 
as  follows: 


§  550.  Ill    Authorization  of  overtime  pay. 
*        •        •  I     *        • 

{f)(l)  Except  as  provided  in  paragraph 
(f)(2)  of  this  section,  for  any  criminal 
investigator  receiving  availability  pay 
under  §  550. Ipl,  overtime  work  means 
actual  work  tl^at  is  scheduled  in 
advance  of  th^  administrative 
workweek —  | 

(i)  In  exces^  of  10  hours  on  a  day 
containing  hoiurs  that  are  part  of  such 
investigator's  basic  40-hour  workweek; 


or 


^     I 
day  1 


(ii)  On  a  da^  not  containing  hours  that 
are  part  of  su^h  investigator's  basic  40- 
hour  workweik. 


(2)  Notwithstanding  paragraph  (f)(1) 
of  this  section,  all  overtime  work 
scheduled  in  advance  of  the 
administrative  workweek  on  a  day 
containing  part  of  a  criminal 
investigator's  basic  40-hour  workweek 
must  be  compensated  imder  this  section 
if  both  of  the  following  conditions  are 
met: 

(i)  The  overtime  work  involves 
protective  duties  authorized  by  section 
3056(a)  of  title  18,  United  States  Code, 
or  section  2709(a)(3)  of  title  22,  United 
States  Code;  and 

(ii)  The  investigator  performs  on  that 
same  day  at  least  2  consecutive  hours  of 
overtime  work  that  are  not  scheduled  in 
advance  of  the  administrative  workweek 
and  are  compensated  by  availability 
pay. 

(3)  Any  work  that  would  be  overtime 
work  under  this  section  but  for 
paragraphs  (f)(1)  and  (f)(2)  of  this 
section  will  be  compensated  by 
availability  pay  under  §550.181. 

•        •        *         •        • 

(h)  Availability  hours,  as  described  in 
§  550.182(c),  are  not  hours  of  work  for 
the  purpose  of  determining  overtime 
pay  under  this  section. 

4.  Section  550.181  is  revised  to  read 
as  follows: 

§550.181    Coverage. 

(a)  Each  employee  meeting  the 
definition  of  criminal  investigator  in 

§  550.103,  and  fulfilling  the  conditions 
and  requirements  of  5  U.S.C.  5545a  and 
§§550.181  through  550.186,  must 
receive  availabiUty  pay  to  compensate 
the  criminal  investigator  for 
unscheduled  duty  in  excess  of  the  40- 
hour  workweek  based  on  the  needs  of 
the  employing  agency,  except  as 
provided  in  paragraph  (b)  of  this 
section. 

(b)  Any  Office  of  Inspector  General 
that  employs  fewer  than  five  criminal 
investigators  may  elect  not  to  cover  such 
criminal  investigators  under  the 
availability  pay  provisions  of  5  U.S.C. 
5545a. 

5.  In  §  550.182,  paragraph  (a)  is 
revised;  paragraphs  (b)  thix)ugh  (f)  are 
redesignated  as  paragraphs  (c)  through 
(g),  respectively;  a  new  paragraph  (b)  is 
added;  and  the  newly  redesignated 
paragraph  (d)  is  revised  to  read  as 
follows: 

$550,182    Unscheduled  duty. 

(a)  Unscheduled  Duty  Hours.  For  the 
purpose  of  availability  pay, 
unscheduled  duty  hours  are  those  hours 
diuing  which  a  criminal  investigator 
performs  work,  or  (except  for  a  special 
agent  in  the  Diplomatic  Security 
Service)  is  determined  by  the  employing 


agency  to  be  available  for  work,  that  are 
not — 

(1)  Part  of  the  40-hour  basic 
workweek  of  the  investigator;  or 

(2)  Regularly  scheduled  overtime 
hours  compensated  under  5  U.S.C.  5542 
and  §550.111. 

(b)  Regularly  Scheduled  Overtime 
Hours.  For  criminal  investigators 
receiving  availability  pay,  regularly 
scheduled  overtime  hours  compensated 
under  5  U.S.C.  5542  and  §  550.111  are 
those  overtime  hours  scheduled  in 
advance  of  the  investigator's 
administrative  workweek,  excluding — 

(1)  The  first  2  hours  of  overtime  work 
on  any  day  containing  a  part  of  the 
investigator's  basic  40-hour  workweek, 
as  required  by  §  550.111(f)(1));  or 

(2)  The  first  2  hours  of  overtime  work 
performing  protective  duties  authorized 
by  section  3056(a)  of  title  18,  United 
States  Code,  or  section  2709(a)(3)  of  title 
22,  United  States  Code,  on  any  day 
containing  a  part  of  the  investigator's 
basic  40-hour  workweek,  unless  the 
investigator  performs  2  or  more 
consecutive  hours  of  unscheduled 
overtime  work  on  that  same  day. 

(d)  Availability  Hours.  To  be 
considered  available  for  work  under 
paragraph  (a)  of  this  section,  a  criminal 
investigator  must  be  determined  by  the 
employing  agency  to  be  generally  and 
reasonably  accessible  to  perform 
imscheduled  duty  based  on  the  needs  of 
the  agency.  Generally,  the  agency  will 
place  the  investigator  in  availability 
status  by  directing  the  investigator  to  be 
available  during  designated  periods  to 
meet  agency  needs,  as  provided  by 
agency  policies  and  procedures.  Placing 
the  investigator  in  availability  status  is 
not  considered  scheduling  the 
investigator  for  overtime  hours 
compensated  under  5  U.S.C.  5542  and 

§  550.111.  Availability  hours  may 
include  hours  during  which  an 
investigator  places  himself  or  herself  in 
availability  status  to  meet  the  needs  of 
the  agency,  subject  to  agency  policies 
and  procedures  (including  any 
requirements  for  after-the-fact  validation 
or  approval).  A  special  agent  in  the 
Diplomatic  Security  Service  may  not  be 
credited  with  availability  hours  and  will 
be  credited  with  only  hours  actually 
worked. 
*        •        •        •        • 

6.  In  §550.184,  paragraph  (e)  is 
revised  to  read  as  follows: 

§550.184    Annual  certification. 

«        •        •        *        • 

(e)  An  involuntary  suspension  of 
availability  pay  resulting  from  a  denial 
or  cancellation  of  certification  under 
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paragraph  (d)  of  this  section  is  a 
reduction  in  pay  for  the  purpose  of 
applying  the  adverse  action  procedures 
of  5  U.S.C.  7512  and  part  752  of  this 
chapter,  except  for  special  agents  in  the 
Foreign  Service.  For  special  agents  in 
the  Foreign  Service,  an  involimtary 
suspension  of  availability  pay  resulting 
from  a  denial  or  cancellation  of 
certification  under  paragraph  (d)  of  this 
section  will  be  administered  under 
procedures  established  by  regulations  of 
the  Department  of  State. 

•  •        •        •        • 

7.  In  §  550.185,  paragraph  (a)  is 
revised  to  read  as  follows: 

§550.185    Payment  of  avaiiablHty  pay. 

(a)  Availability  pay  is  paid  only  for 
periods  of  time  during  which  a  criminal 
investigator  receives  basic  pay. 
Availability  pay  is  an  amoimt  equal  to 
the  lesser  of— 

(1)  25  percent  of  a  criminal 
investigator's  rate  of  basic  pay,  as 
defined  in  §  550.103.  including  amounts 
designated  as  "salary"  for  special  agents 
in  the  Diplomatic  Secvuity  Service;  or 

(2)  The  maximimi  amount  that  may  be 
paid  to  avoid  exceeding  the  maximum 
earnings  limitation  on  premiimi  pay  for 
law  enforcement  officers  in  5  U.S.C. 
5547(c). 

•  •        •        •        • 

8.  In  §  550.186,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  550.186    Relationship  to  ottter  payments. 

•  *        •         *         • 

(b)  Availability  pay  is  treated  as  part 
of  basic  pay  or  basic  salary  only  for  the 
following  purposes: 

(1)  5  U.S.C.  5524a,  pertaining  to 
advances  in  pay; 

(2)  5  U.S.C.  5595(c),  pertaining  to 
severance  pay; 

(3)  5  U.S.C.  8114(e),  pertaining  to 
workers'  compensation; 

(4)  5  U.S.C.  8331(3)  and  5  U.S.C. 
8401(4),  pertaining  to  retirement 
benefits; 

(5)  Subchapter  III  of  chapter  84  of  title 
5,  United  States  Code,  pertaining  to  the 
Thrift  Savings  Plan; 

(6)  5  U.S.C.  8704(c),  pertaining  to  Ufa 
insurance; 

(7)  Sections  609(b)(1),  805,  806,  and 
856  of  the  Foreign  Service  Act  of  1980. 
as  amended  (Pub.  L.  96-465),  pertaining 
to  Foreign  Service  retirement  benefits; 
and 

(8)  For  any  other  purposes  explicitly 
provided  for  by  law  or  as  the  Office  of 
Personnel  Management  or  the  Secretary 
of  State  (for  matters  exclusively  vnthin 


the  jurisdiction  of  the  Secretary)  may 
prescribe  by  regulation. 

•        *        •        •        * 

IFR  Doc.  99-2153  Filed  1-27-99;  3:16  pm) 
BILUNG  CODE  632S-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-NIM-386-AD;  Amendment 
39-11015;  AD  9»-01-12] 

RIN  2120^AAe4 

Airworthiness  Directives;  Empresa 
Brasiieira  de  Aeronautica  S.A. 
(EMBRAER)  Model  EMB-145  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administradon,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  airworthiness  directive  (AD) 
99-01-12  that  was  sent  previously  to  all 
known  U.S.  owners  and  operators  of 
certain  EMBRAER  Model  EMB-145 
series  airplanes  by  individual  notices. 
This  AD  requires  revisions  to  the 
Airplane  Flight  Manual  to  provide  the 
flight  crew  with  updated  procedures  for 
prohibiting  use  of  the  autopilot  below 
1,500  feet  above  ground  level, 
emergency  procedures  for  pitch  trim 
runaway,  and  abnormal  procedures  for 
autopilot  trim  failure  and  stabilizer  out 
of  trim.  This  AD  also  requires 
installation  of  certain  warning  placards. 
This  action  is  prompted  by  a  report 
indicating  that,  during  a  flight  test  of  a 
similar  airplane  model,  the  pitch  trim 
monitoring  subsystem  malfunctioned 
internally.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  the 
pitch  trim  system,  which  could  cause 
undetected  autopilot  trim  runaway,  and 
consequent  reduced  controllability  of 
the  airplane,  uncommanded  autopilot 
disconnect,  and  excessive  altitude  loss. 
DATES:  Effective  February  2. 1999,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
emergency  AD  99-01-12,  issued 
December  29. 1998,  which  contained 
the  requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  2. 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  1. 1999. 


ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  9&-NM- 
386-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  appUcable  service  information 
may  be  obtained  from  Empresa 
Brasiieira  de  Aeronautica  S.A. 
(EMBRAER),  P.O.  Box  343— CEP  12.225, 
Sao  Jose  dos  Campos — SP,  Brazil.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  FAA.  Small 
Airplane  Directorate,  Atlanta  Aircraft 
Certification  Office.  One  Crown  Center. 
1895  Phoenix  Boulevard,  suite  450. 
Adanta,  Georgia;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Rob 
Cappezzuto,  Aerospace  Engineer.  ACE- 
116A.  Systems  and  Flight  Test  Branch, 
FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office. 
One  Crown  Center.  1895  Phoenix 
Boulevard,  suite  450,  AUanta.  Georgia 
30349;  telephone  (770)  773-6071;  fax 
(770) 703-6097. 

SUPPLEMENTARY  INFORMATION:  On 
December  29.  1998.  the  FAA  issued 
emergency  AD  99-01-12,  which  is 
applicable  to  certain  EMBRAER  Model 
EMB-145  series  airplanes. 

The  Departmento  de  Aviacao  Civil  ■ 
(DAC),  which  is  the  airworthiness 
authority  for  Brazil,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  EMBRAER  Model  EMB-145 
series  airplanes.  The  DAC  advises  that, 
during  a  flight  test  of  a  similar  airplane 
model,  equipped  with  a  Honeywell 
Primus  1000  Integrated  Avionics 
System,  the  pitch  trim  monitoring 
subsystem  experienced  an  internal 
malfunction.  The  cause  of  the  failure  of 
this  system  has  been  attributed  to  a 
software  error,  which  resulted  in  failure 
of  the  trim  monitoring  subsystem  to 
detect  a  trim  malfunction.  This 
condition,  if  not  corrected,  coidd  cause 
undetected  autopilot  trim  nmaway. 
which  could  result  in  reduced 
controllabiUty  of  the  airplane, 
uncommanded  autopilot  disconnect, 
and  excessive  altitude  loss.  If  these 
conditions  occur  at  low  altitude,  control 
of  the  airplane  could  be  unrecoverable. 

Explanation  of  Relevant  Service 
Information 

EMBRAER  has  issued  Alert  Service 
Bulletin  S.B.  145-31-AOlO.  dated 
December  15. 1998,  which  describes 
procedures  for  installation  of  certain 
warning  placards  on  the  left  and  right 
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sides  of  the  co<  Jcpit  glareshield  panel  to 
prohibit  use  of  the  autopilot  below 
1,500  feet  above  ground  level  (AGL). 
The  DAC  classified  this  alert  service 
bulletin  as  maidatory  and  issued 
Brazilian  Emengency  Airworthiness 
Directive  98-12-01,  dated  December  21, 
1998,  in  order  lo  assure  the  continued 
airworthiness  t{  these  airplanes  in 
Brazil. 

FAA's  Conclui  ions 

This  airplanf  model  is  manufactured 
in  Brazil  and  is  type  certificated  for 
operation  in  th  e  United  States  under  the 
provisions  of  spction  21.29  of  the 
Federal  Aviati<)n  Regulations  (14  CFR 
21.29)  and  the  lappUcable  bilateral 
airworthiness  Agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DAC  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  jhe  findings  of  the  DAC, 
reviewed  all  available  information,  and 
determined  th4t  AD  action  is  necessary 
for  products  olthis  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  o^the  Requirements  of  the 
Rule 

Since  the  unisafe  condition  described 
is  likely  to  exiit  or  develop  on  other 
airplanes  of  th0  same  type  design 
registered  in  the  United  States,  the  FAA 
issued  emergency  AD  99-01-12  to 
prevent  failure  of  the  pitch  trim  system, 
which  could  c  luse  undetected  autopilot 
trim  runaway,  and  consequent  reduced 
controllability  of  the  airplane, 
uncommandec  autopilot  disconnect, 
and  excessive  dtitude  loss. 

The  AD  reqi  ires  installation  of  certain 
warning  placaj  ds  on  the  left  and  right 
sides  of  the  co  :kpit  glareshield  panel  to 
prohibit  autop  lot  below  1,500  feet  AGL. 
The  installation  of  the  placard  is 
required  to  be  accomplished  in 
accordance  wi  h  the  alert  service 
bulletin  descri  bed  previously. 

In  addition,  Ihe  FAA  has  determined 
that  a  revision|to  the  Airplane  Flight 
Manual  (AFMJ  is  necessary  to  ensure 
that  the  Limitations  Section  of  the  AFM 
rovide  the  flight  crew 
rocedures  prohibiting 
utopilot  below  1,500  feet 
y  procedures  for  pitch 
and  abnormal  procedures 
for  autopilot  t^m  failure  and  stabilizer 
out  of  trim. 
This  amend^nent  is  considered  to  be 
until  final  action  is 
identified,  at  which  time  the  FAA  may 
consider  furth  sr  rulemaking. 

foimd  that  immediate 
corrective  action  was  required,  notice 
and  opportuni  ty  for  prior  public 
comment  thereon  were  impracticable 


is  changed  to 
with  updated 
the  use  of  the 
AGL,  emerge 
trim  runaway 


and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
notices  issued  on  December  29, 1998,  to 
all  known  U.S.  owners  and  operators  of 
certain  EMBRAER  Model  EMB-145 
series  airplanes.  These  conditions  still 
exist,  and  the  AD  is  hereby  published  in 
the  Federal  Register  as  an  amendment 
to  section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  as  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 

Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  writh  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-386-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 


it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-01-12    Empresa  Brasileira  de 
Aeronautica,  S.A.  (EMBRAER): 
Amendment  39-11015.  Docket  98-NM- 
386- AD. 
Applicability:  Model  EMB-145  series 
airplanes,  serial  numbers  145004  through 
145047  inclusive  and  145049  through  145051 
inclusive;  certificated  in  any  category; 
equipped  with  IC-600  having  part  number 
(P/N)  7017000-82402  or  P/N  7017000-63402; 
excluding  those  airplanes  on  which  the 
modification  specified  in  any  of  the 
following  Embraer  service  bulletins  has  been 
accomplished: 

•  Embraer  Service  Bulletin  145-22-0001, 
dated  May  7, 1998; 

•  Embraer  Service  Bulletin  145-22-0004, 
Revision  01,  dated  )uly  30, 1998; 

•  Embraer  Service  Bulletin  145-31-0007, 
Revision  02,  dated  June  30, 1998. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 
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To  prevent  failure  of  the  pitch  trim  system, 
which  could  cause  undetected  autopilot  trim 
runaway,  and  result  in  reduced 
controllability  of  the  airplane,  uncommanded 
autopilot  disconnect,  and  excessive  altitude 
loss;  accomplish  the  following: 

(a)  Within  20  flight  hours  after  the  effective 
date  of  this  AD,  accomplish  paragraphs  (a)(1), 
(a)(2).  (a)(3).  and  (a)(4)  of  this  AD. 

(1)  Install  warning  placards.  P/N  145- 
39641-001.  on  the  left  and  right  sides  of  the 
cockpit  glareshield  panel,  using  double- face 
tape  (or  similar),  in  accordance  with  Erabraer 
Alert  Service  Bulletin  SB.  145-31-AOlO, 
dated  December  15. 1998,  which  state: 

"DO  NOT  OPERATE  AUTOPILOT  BELOW 
1.500  FT  A.G.L." 

(2)  Revise  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  (in  the  "AUTOPILOT"  section)  to 
include  the  information  contained  in  this 
paragraph  of  the  AD.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

AUTOPILOT 

THE  USE  OF  AUTOPILOT  BELOW  1,500 
FEET  IS  PROHIBITED." 

(3)  Revise  the  Emergency  Procedures 
Section  of  the  FAA-approved  AFM  (in  the 
"PITCH  TRIM  RUNAWAY"  section)  to 
include  the  following  statement.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

PITCH  TRIM  RUNAWAY 

Immediately  and  simultaneously: 

Control  Column HOLD  FIRMLY 

Quick  Disconnect  Button PRESS  AND 

HOLD 

Pitch  Trim  Main  System OFF 

Pitch  Trim  Back  Up  System OFF 

Quick  Disconnect  Button RELEASE 

If  control  column  forces  are  excessive,  try 
to  recover  airplane  control  by  turning  one 
system  on  and  trimming  the  airplane  as 
necessary.  Initiate  with  the  backup  system. 
Leave  the  failed  system  off. 

If  neither  system  is  operative: 
PITCH  TRIM  INOPERATIVE 

Procedure COMPLETE 

Autopilot OFF 

Do  not  use  the  autopilot  for  the  remainder 
of  the  flight." 

(4)  Revise  the  Abnormal  Procedures 
Section  of  the  FAA-approved  AFM  (in  the 
"AUTOPILOT"  section)  to  include  the 
following  statement.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

AUTOPILOT  TRIM  FAILED 

PITCH  TRIM  RUNAWAY  Procedure 

PERFORM 

STABILIZER  OUT  OF  TRIM 

PITCH  TRIM  RUNAWAY  Procedure 

PERFORM" 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACO),  FAA. 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Operations  Inspector,  who 


may  add  comments  and  then  send  it  to  the 
Manager.  Atlanta  ACO. 

Note  1:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Atlanta  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  installation  shall  be  done  in 
accordance  with  Embraer  Alert  Service 
Bulletin  S.B.  145-31 -AOIO.  dated  December 
15,  1998.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
&t}m  Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER).  P.O.  Box  343— CEP  12.225.  Sao 
Jose  dos  Campws — SP.  Brazil.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA.  Small  Airplane 
Directorate,  Atlanta  Aircraft  Certification 
Office,  One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450.  Atlanta.  Georgia  30349; 
or  at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW..  suite  700. 
Washington,  DC. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Brazilian  airworthiness  directive  98-12- 
01.  dated  December  21. 1998. 

(e)  This  amendment  becomes  effective  on 
February  2. 1999.  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by. emergency  AD  99-01-12.  issued 
December  29,  1998,  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Renton.  Washington,  on  January 
21. 1999. 

Darrell  M.  Pederson, 

Acting  Manager, 

Transport  Airplane  Directorate,  Aircraft 
Certification  Service. 

|FR  Doc.  99-1980  Filed  1-28-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-d79-AD;  Amendment 
39-11016;  AD  98-26-61] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-8  Series  Airplanes 
Modified  in  Accordance  With 
Supplemental  Type  Certificate 
SA1802SO 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  docimient  publishes  in 
the  Federal  Register  an  amendment 


adopting  Airworthiness  Directive  (AD) 
98-26-51  that  was  sent  previously  to  all 
known  U.S.  owrners  and  operators  of 
certain  McDonnell  Douglas  Model  IX> 
8  series  airplanes  by  individual 
telegrams.  This  AD  requires  a  revision 
to  the  Airplane  Flight  Manual  to  specify 
restrictions  on  operating  if  any 
pressurization  anomaly  is  detected.  This 
AD  also  requires  a  one-time  inspection 
to  detect  discrepancies  and  cracking  of 
the  main  deck  cargo  door  in  the 
immediate  area  of  the  bolts  attaching  the 
latch  fittings,  and  repair,  if  necessary. 
This  action  is  prompted  by  a  report  that 
a  cabin  pressurization  anomaly  was 
detected  on  a  McDonnell  Douglas  Model 
DC-8  series  airplane,  and  by  subsequent 
investigation,  which  revealed  fatigue 
cracking  in  the  structure  of  the  main 
deck  cargo  door.  The  actions  specified 
by  this  AD  are  intended  to  detect  and 
correct  fatigue  cracking  in  the  structure 
of  the  main  deck  cargo  door,  which 
could  result  in  cabin  decompression  of 
the  airplane  and  loss  of  the  main  deck 
cargo  door,  and  consequent  reduced 
controllability  of  the  airplane. 
DATES:  Effective  February  3. 1999,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
telegraphic  AD  T98-26-51,  issued 
December  18.  1998.  which  contained 
the  requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  30.  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
379-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 

Information  pertaining  to  this 
amendment  may  be  obtained  from  or 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington 
98055-4056;  or  at  the  FAA.  Small 
Airplane  Directorate.  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center, 
1895  Phoenix  Boulevard,  suite  450, 
Atlanta,  Georgia  30337-2748. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rany  Azzi,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ACE- 
117A,  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  Suite  450,  Atlanta,  Georgia 
30337-2748;  telephone  (770)  703-6080; 
fax  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION:  On 
December  18,  1998,  the  FAA  issued 
telegraphic  AD  T9&-26-51,  which  is 
applicable  to  certain  MrDonnell 
Douglas  Model  E>C-8  seues  airplanes 
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modified  in  aci:ordance  with 
Supplemental  Type  Certificate  (STC) 
SA1802SO.  That  action  was  prompted 
by  a  report  incjicating  that  a  cabin 
pressurization  {anomaly  was  detected  on 
a  McDonnell  Douglas  Model  DC-8 
series  eurplane  modified  in  accordance 
with  STC  SA1B02SO.  Investigation 
revealed  fatigue  cracking  in  the 
structure  of  the  main  deck  cargo  door. 
Propagation  o^  cracks  on  the  frames  and 
inner  skin  of  tlte  latch  fitting  supports 
could  lead  to  severed  frames  and  inner 
skin  at  the  lat(^  fitting  supports  of  the 
main  deck  car|o  door.  This  condition,  if 
not  corrected,  tould  result  in  cabin 
decompression  of  the  airplane  and  loss 
of  the  main  detk  cargo  door,  and 
consequent  reduced  controUabiUty  of 
the  airplane. 

Explanation  of  Requirements  of  the 
Rule  j 

Since  the  unsafe  condition  described 
is  likely  to  exiit  or  develop  on  other 
airplanes  of  the  same  type  design,  the 
FAA  issued  telegraphic  AD  T9&-26-51 
to  detect  and  dorrect  fatigue  cracking  in 
the  structure  of  the  main  deck  cargo 
door,  which  cijuld  result  in  cabin 
decompression  of  the  airplane  and  loss 
of  the  main  de^ik  cargo  door,  and 
consequent  re4uced  controllability  of 
the  airplane.  T^e  AD  requires  a  revision 
to  the  FAA-approved  Airplane  Flight 
Manual  to  specify  restrictions  on 
operating  if  any  pressurization  anomaly 
is  detected.  The  AD  also  requires  a  one- 
time detailed  i|isual  inspection  to  detect 
discrepancies  ^d  cracking  of  the  main 
deck  cargo  do<^r  in  the  immediate  area 
of  the  bolts  attaching  the  latch  fittings, 
and  repair,  if  necessary. 

Interim  Actioi| 

This  is  considered  to  be  interim 
action  until  fiqal  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulema^dng. 

Since  it  was|  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  therton  were  impracticable 
and  contrary  to  the  pubUc  interest,  and 
good  cause  existed  to  meike  the  AD 
effective  inunediately  by  individual 
telegrams  issued  on  December  18, 1998, 
to  all  known  US.  owners  and  operators 
of  McDonnell  Douglas  Model  DC-8 
series  airplanes  modified  in  accordance 
with  STC  SA1B02SO.  These  conditions 
still  exist,  andjthe  AD  is  hereby 
published  in  the  Federal  Register  as  an 
amendment  ta  section  39.13  of  the 
Federal  Aviatipn  Regulations  (14  CFR 
39.13)  to  mak^  it  effective  to  all  persons. 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summeuizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Niunber  98-NM-379-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsttfe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 


emergency  regulation  under  EXDT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
PoUcies  and  Procediu^s,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-26-51     McDonnell  Douglas:  Amendment 
39-11016.  Docket  98-NM-379-AD. 

Applicability:  Model  DC-8  series  airplanes 
that  have  been  converted  from  a  passenger- 
carrying  to  a  cargo-carrying  ("freighter") 
configuration  in  accordance  with 
Supplemental  Type  Certificate  (STC) 
SA1802SO. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repiaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  in 
the  structure  of  the  main  deck  cargo  door, 
which  could  result  in  cabin  decompression 
of  the  airplane  and  loss  of  the  main  deck 
cargo  door,  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Within  24  hours  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
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the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  information. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  into  the  AFM. 
"IF  ANY  UNEXPECTED  LOSS  OF  CABIN 
PRESSURE  OCCURS,  DO  NOT  INCREASE 
CABIN  PRESSURE.  IMMEDIATELY  SELECT 
A  HIGHER  CABIN  ALTITUDE  AND,  AS 
SOON  AS  POSSIBLE,  DESCEND  TO  A 
LOWER  FLIGHT  ALTITUDE." 

(b)  Except  as  provided  by  paragraph  (d)  of 
this  AD,  within  7  days  after  the  effective  date 
of  this  AD:  Perform  an  internal  detailed 
visual  inspection  to  detect  cracking  or  any 
discrepancy  of  the  main  deck  cargo  door  in 
the  immediate  area  of  the  bolts  attaching  the 
latch  fittings.  Inspect  for  cracking  or  any 
discrepancy  of  the  skin  in  the  immediate  area 
of  the  fastener  heads,  and  for  loose  or  missing 
fasteners.  In  addition,  prior  to  the  internal 
detailed  visual  inspection,  clean  and 
degrease  the  inside  structure  where  the  latch 
fitting  bolts  attach  to  the  firames,  and  perform 
a  detailed  visual  inspection  of  the  frames  to 
detect  cracking  emanating  from  the  bolt  holes 
and  at  the  bend  radius  of  the  frames. 

Note  2:  Removal  of  the  inner  skin  of  the 
main  deck  cargo  door  is  not  necessary  to  gain 
access  and  insf>ect  for  cracking  emanating 
from  the  bolt  holes  and  at  the  bend  radius  of 
the  frames. 

(c)  Prior  to  accomplishment  of  the 
inspections  required  by  paragraph  (b)  of  this 
AD,  notify  an  appropriate  FAA  Principal 
Maintenance  Inspector  of  the  date  and  time 
the  inspection  required  by  paragraph  Cb)  of 
this  AD  is  to  be  accomplished. 

(d)  For  airplanes  on  which  there  have  been 
reports  of  cabin  pressurization  anomalies  or 
illuminations  of  the  main  deck  cargo  door 
warning  light  within  30  days  prior  to  the 
effective  date  of  this  AD  or  within  7  days 
after  the  effective  date  of  this  AD:  Perform 
the  inspection  required  by  paragraph  (b)  of 
this  AD  prior  to  further  flight. 

(e)  If  any  discrepancy  is  detected  during 
the  inspections  required  by  paragraph  (b)  of 
this  AD,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Atlanta  Aircraft  Certification  Office 
(AGO),  FAA,  Small  Airplane  Directorate. 

(f)  Within  24  hours  after  accomplishment 
of  the  inspections  required  by  paragraph  (b) 
of  this  AD,  or  within  24  hours  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  submit  a  report  of  the  inspection  results 
(both  positive  and  negative  findings)  to  the 
Manager,  Atlanta  AGO,  FAA,  Small  Airplane 
Directorate,  One  Crown  Center,  1895  Phoenix 
Boulevard,  Suite  450,  Atlanta,  Georgia  30349; 
fax  (770)  703-6097.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under  the 
provisions  of  the  paperwork  reduction  act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  control  number  2120-0056. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  AGO. 


Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  of>erate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(i)  This  amendment  becomes  effective  on 
February  3,  1999,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  telegraphic  AD  T98-26-51, 
issued  on  December  18, 1998,  which 
contained  the  requirements  of  this 
amendment. 

Issued  in  Renton,  Washington,  on  January 
22. 1999. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  99-2107  Filed  1-28-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-ANE-14-AD;  Amendment 
39-11017;  AD  99-03-03] 

RIN  2120-AA64 

Airworttiiness  Directives;  Allison 
Engine  Company  Model  AE  3007A  and 
AE  3007A1/1  Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Allison  Engine  Company 
Model  AE  3007A  turbofan  engines,  that 
currently  requires  reprogramming  the 
Full  Authority  Digital  Engine  Control 
(FADEC)  to  software  version  VI.2.  This 
amendment  requires  reprogramming  the 
FADEC  to  a  serviceable  software  version 
and  reidentifying  the  FADEC  assembly. 
This  amendment  is  prompted  by  reports 
of  at  least  seven  uncommanded  engine 
shutdowns,  four  of  which  occurred  in 
flight,  as  a  result  of  deficiencies  in 
software  version  VI.2  on  the  AE  3007A 
engines  and  version  VI.4  on  the  AE 
3007A1/1  engines.  The  actions  specified 
by  this  AD  are  intended  to  prevent  an 
unintentional  or  imcommanded  in-flight 
engine  shutdowTi. 
DATES:  Effective  February  16, 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  30. 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA).  New  England 
Region.  OfBce  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-ANE- 
14-AD.  12  New  England  Executive  Park. 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address;  "9-ad- 
engineprop@faa.gov."  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 
FOR  FURTHER  INFORMATION  CONTACT:  Kyri 
Zaroyiannis,  Aerospace  Engineer, 
Chicago  Aircraft  Certification  Office, 
FAA.  Small  Airplane  Directorate.  2300 
East  Devon  Avenue.  Des  Plaines,  IL 
60018;  telephone  (847)  294-7836,  fax 
(847) 294-7834. 

SUPPLEMENTARY  INFORMATION:  On  June  9, 
1998,  the  Federal  Aviation 
Administration  (FAA)  issued 
airworthiness  directive  (AD)  98-12-12. 
Amendment  39-10568  (63  FR  31338 
June  9,  1998).  to  require  programming 
the  Full  Authority  Digital  Engine 
Control  (FADEC)  with  software  version 
VI.2  (Allison  Software  part  number 
23068660:  Allison  FADEC  assembly, 
with  software  VI.2  installed,  part 
nimiber  23068661).  Additionally,  the 
AD  required  that  the  FAA-approved 
Airplane  Flight  Manual  be  revised  by 
incorporating  the  Embraer  Flight 
Manual  AFM  145/1153,  Revision  14. 
dated  May  7.  1998.  These  actions  were 
prompted  by  reports  of  five  in-flight 
engine  shutdowns  on  Allison  Engine 
Company  AE  3007  series  turbofan 
engines  due  to  inadequate  fault 
accommodation  logic.  That  condition,  if 
not  corrected,  could  result  in  an 
unintentional  or  uncommanded  in-flight 
engine  shutdown. 

Since  the  issuance  of  that  AD.  there 
have  been  at  least  seven  uncommanded 
engine  shutdowns,  four  of  which 
occurred  in  flight,  as  a  result  of 
deficiencies  in  software  version  VI.2  on 
the  AE  3007A  engines  and  version  VI.4 
on  the  AE  30O7A1/1  engines.  Improved 
software  version.  VI. 6A  has  been 
developed  to  address  the  deficiencies  in 
software  versions  VI.2  and  VI.4. 

The  comphance  hourly  schedule  of 
this  AD  was  chosen  based  on  overall 
fieet  risk  assessment  of  a  hazardous 
condition  occurring,  parts  availability, 
and  shop  capacity.  The  compliance  end 
date  was  chosen  to  further  assure  the 
desired  level  of  safety  of  this  action  as 
affected  by  aircraft  utilization  variations 
throughout  the  fleet. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Allison  Engine 
Company  AE  3007A  and  AE  3007A1/1 
turbofan  engines  of  the  same  type 
design,  this  AD  supersede-  AD  98-12- 
12  to  require  replacing  FADEC 
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Conunents  '. 

Although  this  action  is  in  the  form  of 
a  final  rule  hat  involves  requirements 
affecting  fli  ;ht  safety  and.  thus,  was  not 
preceded  b'  notice  and  an  opportunity 
for  public  c  jmment.  comments  are 
invited  on  t  lis  rule.  Interested  persons 
are  invited  o  comment  on  this  rule  by 
submitting  ;uch  written  data,  views,  or 
argxmients  <  s  they  may  desire. 
Communici  tions  should  identify  the 
Rules  Docki  st  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  c  iption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  ir  light  of  the  comments 
received.  Factual  information  that 
supports  th  3  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  1  he  effectiveness  of  the  AD 
action  and  i  ietermining  whether 
additional  lulemaking  action  would  be 
needed. 

Commen  s  are  specifically  invited  on 
the  overall  "egulatory.  economic, 
environmental,  and  energy  aspects  of 
the  rule  tha  I  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  \n\\  be  available,  both  before 
and  after  th  e  closing  date  for  comments, 
in  the  Rule ;  Docket  for  examination  by 
interested  jiersons.  A  report  that 
summarize  i  each  FAA-public  contact 
concerned  Anth  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commen  ;ers  wishing  the  FAA  to 
acknowled  ;e  receipt  of  their  comments 
submitted  i  n  response  to  this  notice 
must  subm  t  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  i  >  made:  "Comments  to 
Docket  Nui  tiber  98-ANE-14-AD."  The 
postcard  w  11  be  date  stamped  and 
returned  to  the  commenter. 

The  regu  ations  adopted  herein  will 
not  have  si  bstantial  direct  effects  on  the 
States,  on  t  le  relationship  between  the 
national  go  vemment  and  the  States,  or 
on  the  dist  ibution  of  power  and 
responsibilities  among  the  various 
levels  of  gdvemment.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  deteni  ined  that  this  final  rule  does 
not  have  s»  ificient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  peirt  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-10568.  (63  FR 
31338.  June  9.  1998).  and  by  adding  a 
new  airworthiness  directive. 
Amendment  39-11017,  to  read  as 
follows: 

99-03-03    Allison  Engine  Company: 

Amendment  3»-11017.  Docket  98-ANE- 
14-AD.  Supersedes  AD  9&-12-12, 
Amendment  39-10568. 
Applicability:  Allison  Engine  Company  AE 
3007A  and  AE  3007A1/1  turbofan  engines. 
These  engines  are  installed  on,  but  not 
limited  to  the  following  airplanes:  Embraer 
Model  EMB-145.  EMB-145ER,  EMB-145MR, 
and  EMB-145LR. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 


assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  unintentional  or 
uncommanded  in-flight  engine  shutdown, 
accomplish  the  following; 

(a)  Replace  the  Full  Authority  Digital 
Electronic  Control  (FADEC)  assembly  part 
numbers  (P/N)  23062835.  23069253. 
23068661,  and  23068670,  with  serviceable 
parts  within  200  flight  hours  after  the 
effective  date  of  this  AD.  but  not  later  than 
April  30.  1999. 

(b)  Prior  to  further  flight,  revise  the  FAA- 
approved  Airplane  Flight  Manual  by 
incorporating  Embraer  EMB-145  U.S. 
Airplane  Flight  Manual,  Document  No. 
AFM-145/1153,  pages  3-14,  3-36B,  4-1,  and 
4-11,  and  4-12  of  Revision  14,  dated  May  7, 
1998,  until  all  affected  engines  within  that 
operator's  fleet  are  in  compliance  with  this 
AD. 

(c)  For  the  purpose  of  this  AD,  a 
serviceable  part  is  any  serviceable  FADEC 
assembly  except  P/N's  23062835,  23069253, 
23068661.  or  23068670.  This  AD  action 
eliminates  FADEC  assembly  P/N's  23062835. 
23069253,  23068661.  or  2306867  from 
installation  eligibility  and  continued  use  in 
service. 

Note  2:  Complete  instructions  for 
reprogramming  and  reidentifying  the  existing 
FADEC  are  contained  in  Rolls-Royce  SB  AE 
3007A-73-021.  Revision  1.  dated  December 
23,  1998. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Chicago 
Aircraft  Certification  Office.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  conunents  and  then  send  it  to  the 
Manager,  Chicago  Aircraft  Certification 
Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Chicago 
Aircraft  Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 

a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  This  amendment  becomes  effective  on 
February  16.  1999. 

Issued  in  Burlington.  Massachusetts,  on 
January  25. 1999. 
David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  99-2151  Filed  1-28-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Doclcet  No.  97-AWA-6] 

RIN  2120-AA66 

Modification  of  the  San  Diego  Class  B 
Airspace  Area;  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  the  San 
Diego,  CA,  Class  B  airspace  area. 
Specifically,  this  action  lowers  the 
upper  limit  of  the  San  Diego  Class  B 
airspace  area  from  12,500  feet  mean  sea 
level  (MSL)  to  10,000  feet  MSL;  expands 
the  western  and  eastern  boundaries  of 
the  airspace  area;  and  moves  the 
southern  boundary  north  to  align  with 
the  POGGI  Very  High  Frequency 
Omnidirectional  Range  Tactical  Air 
Navigation  (VORTAC).  The  FAA  is 
taking  this  action  to  enhance  safety, 
reduce  the  potential  for  midair  collision, 
and  to  improve  the  management  of  air 
traffic  operations  into,  out  of,  and 
through  the  San  Diego  Class  B  airspace 
area,  while  accommodating  the 
concerns  of  airspace  users. 
EFFECTIVE  DATE:  0901  UTC.  July  15, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Related  Rulemaking  Actions 

On  May  21, 1970,  the  FAA  published 
the  Designation  of  Federal  Airways, 
Controlled  Airspace,  and  Reporting 
Points  Final  Rule  (35  FR  7782).  This 
rule  provided  for  the  estabhshment  of 
Terminal  Control  Airspace  areas  (now 
known  as  Class  B  airspace  areas). 

On  June  21, 1988,  the  FAA  published 
the  Transponder  With  Automatic 
Altitude  Reporting  CapabiUty 
Requirement  Final  Rule  in  the  Federal 
Register  (53  FR  23356).  This  rule 
requires  all  aircraft  to  have  an  altitude 
encoding  transponder  when  operating 
within  30  NM  of  any  designated  TCA 
(now  known  as  Class  B  airspace  area) 
primary  airport  from  the  surface  up  to 
10,000  feet  MSL.  This  rule  excluded 
those  aircraft  that  were  not  originally 
certificated  with  an  engine-driven 
electrical  system  (or  those  that  have  not 
subsequently  been  certified  with  such  a 
system),  balloons,  or  gUders. 


On  October  14, 1988,  the  FAA 
published  the  Terminal  Control  Area 
Classification  and  Terminal  Control 
Area  Pilot  and  Navigation  Equipment 
Requirements  Final  Rule  (53  FR  40318). 
This  rule,  in  part,  requires  the  pilot-in- 
command  of  a  civil  aircraft  operating 
within  a  Class  B  airspace  area  to  hold 
at  least  a  private  pilot  certificate,  except 
for  a  student  pilot  who  has  received 
certain  documented  training. 

On  December  17,  1991,  the  FAA 
published  the  Airspace  Reclassification 
Final  Rule  (56  FR  65638).  This  rule 
discontinued  the  use  of  the  term 
"Terminal  Control  Area"  and  replaced  it 
with  the  designation  "Class  B  airspace 
area."  This  change  in  terminology  is 
reflected  in  this  final  rule. 

Background 

The  Terminal  Control  Airspace  area 
(now  knovra  as  the  Class  B  airspace 
area)  program  was  developed  to  reduce 
the  potential  for  midair  collision  in  the 
congested  airspace  surrounding  airports 
with  high  density  air  traffic  operations 
by  providing  an  area  wherein  all  aircraft 
are  subject  to  certain  operating  rules  and 
equipment  requirements. 

The  density  of  traffic  and  the  type  of 
operations  being  conducted  in  the 
airspace  surrounding  major  terminals 
increases  the  probability  of  midair 
collisions.  In  1970,  an  extensive  study 
found  that  the  majority  of  midair 
collisions  occurred  between  a  general 
aviation  (GA)  aircraft  and  an  air  carrier 
or  military  aircraft,  or  another  GA 
aircraft.  The  basic  causal  factor  common 
to  these  conflicts  was  the  mix  of  aircraft 
operating  under  visual  flight  rules  (VFR) 
and  aircraft  operating  under  instrument 
flight  rules  (IFR).  Class  B  airspace  areas 
provide  a  method  to  accommodate  the 
increasing  number  of  IFR  and  VFR 
operations.  The  regulatory  requirements 
of  these  airspace  areas  afford  the 
greatest  protection  for  the  greatest 
number  of  people  by  giving  air  traffic 
control  (ATC)  increased  capability  to 
provide  aircraft  separation  service, 
thereby  minimizing  the  mix  of 
controlled  and  uncontrolled  aircraft. 

The  standard  configuration  of  these 
airspace  areas  normally  contains  three 
concentric  circles  centered  on  the 
primary  airport  extending  to  10,  20,  and 
30  nautical  miles  (NM),  respectively. 
The  standard  vertical  limit  of  these 
airspace  areas  normally  should  not 
exceed  10,000  feet  MSL,  with  the  floor 
established  at  the  surface  in  the  inner 
area  and  at  levels  appropriate  to  the 
containment  of  operations  in  the  outer 
areas.  Variations  of  these  criteria  may  be 
utilized  contingent  on  the  terrain, 
adjacent  regulatory  airspace,  and  factors 
unique  to  the  terminal  area. 


Public  Input 

On  May  19, 1998,  the  FAA  published 
a  notice  of  proposed  rulemaking 
(NPRM)  in  the  Federal  Register 
(Airspace  Docket  97-AWA-€;  63  FR 
27519)  proposing  to  modify  the  San 
Diego  Class  B  Airspace  Area,  CA.  The 
comment  period  for  this  NPRM  closed 
on  July  20,  1998. 

The  FAA  received  seven  comments  in 
response  to  the  proposal.  All  comments 
received  were  considered  before  making 
a  determination  on  this  final  rule.  An 
analysis  of  the  comments  received  and 
the  FAA's  response  is  summarized 
below. 

Discussion  of  Conunents 

The  Air  Line  Pilots  Association 
(ALPA)  and  the  U.S.  Marine  Corps 
endorsed  the  proposed  modification  of 
the  San  Diego  Class  B  airspace  area  as 
proposed,  stating  that  the  proposal  will 
improve  the  safety,  efficiency  and  the 
utility  of  airspace  surrounding  San 
Diego.  Five  other  commenters  endorsed 
the  proposal,  but  included  the 
recommendations  discussed  below. 

One  commenter  stated  that  the 
instrument  approach  angle  to  Miramar 
Marine  Corps  Air  Station  (MCAS)  is 
currently  a  nonstandard  3.25  degree 
angle  and  requested  that  this 
nonstandard  angle  be  maintained  to 
provide  safe  vertical  separation  for  those 
aircraft  operating  below  the  Class  B 
airspace  area  from  aircraft  inbound  on 
the  final  approach.  The  commenter 
believed  that  the  NPRM  did  not  clearly 
provide  notice  that  the  FAA  was 
proposing  to  change  the  instrument 
approach  angle  from  3.25  degrees  to 
3.00  degrees. 

The  FAA  does  not  agree  with  this 
request.  In  1995  the  U.S.  Navy  lowered 
the  approach  angle  from  3.25  degrees  to 
a  standard  approach  angle  of  3.00 
degrees.  The  nonstandard  angle 
required  aircraft  conducting  an 
instrument  approach  to  maintain 
excessive  descent  rates  on  final 
approach.  The  base  altitude  in  the 
vicinity  of  the  approach  is  necessary  to 
contain  the  high  volume  of  turbo-jet 
arrivals  and  departures  to  and  from 
Miramar  MCAS.  The  continued  use  of  a 
standard  3.0  degree  approach  angle 
provides  aircraft  operating  under  the 
Class  B  airspace  area  with  safe  vertical 
separation  from  aircraft  on  final 
approach  to  Miramar  MCAS. 

The  San  Diego  Airspace  Users  Group 
(SDAUG)  and  the  Aircraft  Owners  and 
Pilots  Association  (AOPA)  requested 
that  the  triangular-shaped  southeast 
comer  of  Area  Q  be  eliminated  from  the 
Class  B  airspace  area  and  included  in 
the  VFR  corridor  to  provide  a  direct 
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route  from  the  VFR  corridor  to  Brown 
Field.  T 

A  review  of  this  recommendation 
determined  mat  the  triangular-shaped 
comer  of  Aifea  Q  provided  no 
operational  advantage  to  ATC  and  could 
be  eliminated.  Therefore,  the  FAA  has 
adopted  this  recommendation  by 
removing  the  southeast  comer  of  Area 
Q,  where  it  borders  Area  P.  from  the 
Class  B  airspace  area  and  included  this 
area  in  the  VFR  corridor. 

The  SDAUG  and  AOPA  stated  that  the 
proposed  Clpss  B  Area  I  3200-foot  MSL 
floor  would  jcreate  a  dangerous  situation 
by  squeezing  the  VFR  traffic  entering 
and  exiting  Gillespie  Airport  to/from  the 
northeast,  iijto  a  small  band  of  airspace 
between  2900  feet  and  3200  feet  MSL. 
It  was  recommended  that  the  Class  D 
airspace  area  at  Gillespie  Field  be 
lowered  frosi  its  current  2900  feet  MSL 
to  2400  feet  MSL  to  eliminate  a  narrow 
300-foot  shylf  of  airspace  between  the 
Class  B  airsi>ace  in  Area  I  and  the 
Gillespie  Fi^ld  Class  D  airspace  area. 

The  FAA  agrees  with  this 
recommendation  and  has  lowered  the 
Gillespie  Fi^ld  Class  D  airspace  area 
ceiling  to  2400  feet  MSL.  This  creates  an 
800-foot  transition  area  under  the  Class 
B  airspace  apea  and  over  the  Gillespie 
Class  D  airsbace  area  for  VFR  aircraft. 

The  SDAUG  and  AOPA  questioned 
the  rational*  for  using  Lindberg  Field 
and  Miramgr  MCAS  as  the  primary 
eiirports  to  determine  the  30-NM  Mode 
C  veil.  They  pointed  out  that  Federal 
Aviation  Regulation  Part  91  Appendix  D 
Section  1  states  that  location,  not 
airport,  is  the  basis  for  establishing  the 
center  of  th*  veil.  Based  on  this,  they 
recommendjed  that  the  San  Diego  Mode 
C  veil  reference  point  be  changed  from 
the  designated  airports  Lindberg  Field 
and  Miram^  MCAS  to  the  Mission  Bay 
VORTAC  (NjIZB).  These  commenters 
contend  that  this  would  provide  a 
method  of  Cjlass  B  airspace  area 
boundary  siinplification  for  navigation 
using  Distance  Measuring  Equipment 
(DME)  to  ddRne  the  30-NM  Mode  C 
veil.  j 

The  FAA Jdoes  not  agree  with  this 
recommendation.  Currently.  Class  B 
airspace  ir  designated  for  airports,  and 
legal  descriptions  are  based  on  the 
airport  refenence  point  of  a  designated 
primary  air|iort(s)  as  listed  in  Subpart  B 
Federal  Aviation  Order  7400.9. 
Additionally.  14  CFR  Section  91.215 
{b)(2)  states  that  all  aircraft  operating 
within  30  t^  of  an  airport  listed  in 
Appendix  D  Section  1  must  comply 
with  the  M(ide  C  rule.  Charts  are 
provided  for  VFR  navigation  which 
contain  a  si^bstantial  number  of  visual 
landmarks  $uch  as  highly  visible 
roadways,  landmarks,  and  other  visual 


checkpoints  easily  identiftable  from  the 
air.  These  charts  also  include  other 
navigation  information  to  provide 
guidance  in  and  around  the  Class  B 
airspace  area.  The  FAA  believes  that 
sufficient  aeronautical  information  is 
available  for  VFR  pilots  to  navigate  in 
and  around  the  Class  B  airspace  area 
without  sole  reliance  upon  DME 
information  to  define  the  Mode  C  Veil 
when  appropriately  plaimed  during 
preflight  or  in  coordination  with  ATC. 

The  SDAUG  and  AOPA 
recommended  several  charting 
additions  to  the  San  Diego  VFR 
Terminal  Chart  to  assist  pilots 
navigating  in  the  San  Diego  area. 
Specifically,  these  commenters 
recommended  the  following:  (1)  Provide 
VOR  radial  DME  table  to  define  each 
comer  of  the  Class  B  airspace  area  using 
local  navigational  aids  (NAVAID's);  (2) 
create  a  VFR  terminal  chart  be  similar 
to  the  Los  Angeles  terminal  area  chart; 
(3)  pubhsh  recommended  altitudes  on 
the  chart  for  the  VFR  corridor.  (4) 
include  new  visual  check  points  on  the 
chart;  (5)  chart  Area  O  as  a  20  NM  DME 
fix;  (6)  adjust  the  VFR  flyway  to  reflect 
changes. 

The  FAA  agrees  with  these 
recommendations  because  they  will 
facilitate  VFR  operations  in  the  San 
Diego  area,  and  has  taken  action  to 
include  them  on  future  San  Diego  VFR 
Terminal  Area  charts. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  the  San  Diego  Class  B  airspace 
area.  Specifically,  this  action  lowers  the 
upper  limit  of  the  San  Diego  Class  B 
airspace  area  from  12,500  feet  MSL  to 
10.000  feet  MSL.  expands  the  westem 
and  eastern  boiuidaries.  and  moves  the 
southern  boundary  northward  to  align 
with  the  POGGI  VORTAC.  The  FAA  is 
taking  this  action  to  improve  the 
boujidary  definition  and  decrease  the 
overall  size  of  the  Class  B  airspace  area. 
The  modification  of  the  San  Diego  Class 
B  airspace  area  includes  a  redundant 
system  of  boimdary  depiction  to  the 
maximiun  extent  possible.  The  primary 
boimdary  definition  uses  latitude  and 
longitude  points  (Global  Positioning 
System  [GPS]  waypoints)  and.  wherever 
feasible,  the  boundaries  are  also  aligned 
with  reference  to  existing  ground-based 
NAVAID's  and  prominent  geographical 
landmarks.  This  modification  of  the  San 
Diego  Class  B  airspace  area  results  in  a 
net  reduction  in  the  size  of  the  airspace 
area.  These  changes  will  improve 
efficiency  of  the  airspace  area  and 
provide  a  clearer  definition  of  Class  B 
airspace  aiea  boundaries  to  aid  those 
users  who  choose  to  remain  outside  of 
the  Class  B  airspace  area. 


The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  B  airspace  areas  are 
published  in  Paragraph  3000  of  FAA 
Order  7400.9F  dated  September  10, 
1998.  and  effective  September  16. 1998. 
which  is  incorporated  by  reference  in  14 
CFR  section  71.1.  The  Class  B  airspace 
area  listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  Regulations  must 
undergo  several  economic  analyses. 
First.  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibifity  Act 
requires  agencies  to  analyze  the 
econom.ic  effect  of  regulatory  changes 
on  small  businesses  and  other  small 
entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  final  rule: 
(1)  Will  generate  benefits  that  justify  its 
minimal  costs  and  is  not  a  "significant 
regulatory  action"  as  defined  in  the 
Executive  Order;  (2)  is  not  significant  as 
defined  in  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures;  (3)  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  (4]  will  not 
constitute  a  barrier  to  intemational 
trade;  and  (5)  will  not  contain  any 
Federal  intergovernmental  or  private 
sector  mandate.  These  analyses  are 
simimarized  here  in  the  preamble  and 
the  full  Regulatory  Evaluation  is  in  the 
docket. 

The  FAA  is  modifying  the  San  Diego 
Class  B  airspace  area  by  lowering  the 
ceiling  from  12.500  feet  MSL  to  10.000 
feet  MSL.  by  expanding  and  moving 
lateral  boundaries,  and  by  modifying 
base  altitudes.  The  FAA  has  determined 
that  modification  of  the  San  Diego  Class 
B  airspace  area  will  improve  the 
efficiency  of  aircraft  movement  in  the 
airspace  and  enhance  safety  for  VFR  and 
IFR  airspace  users  while 
accommodating  the  operations  of  turbo- 
jet aircraft  and  helicopters  at  Marine 
Corps  Air  Station  (MCAS)  Miramar. 

The  modifications  will  generate 
several  benefits  for  system  users.  These 
benefits  include  redefining  the  Class  B 
airspace  subareas.  increased  airspace  for 
aircraft  transitioning  to  and  from 
satellite  airports,  improved  containment 
within  the  Class  B  airspace  area  for 
turbo-jet  aircraft  arriving  and  departing 
MCAS  Miramar.  and  reduced  potential 
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for  midair  collisions  in  the  San  Diego 
terminal  area. 

The  final  rule  will  impose  minimal 
costs  on  FAA  or  airspace  users.  Printing 
of  aeronautical  charts  which  reflect  the 
changes  to  the  Class  B  airspace  area  will 
be  accomplished  during  a  scheduled 
chart  printing,  and  will  resuU  in  no 
additional  costs  for  plate  modification 
and  updating  of  charts.  Notices  will  be 
sent  to  all  pilots  within  a  100-mile 
radius  of  the  San  Diego  International 
Airport  at  a  total  cost  of  $100.00  for 
postage.  No  staffing  changes  will  be 
required  to  maintain  the  modified  Class 
B  airspace  area. 

The  San  Diego  Class  B  airspace  area 
will  be  designated  by  a  redundant 
boundary  depiction  system  which  uses 
longitude  and  latitude  points  (GPS 
waypoints),  existing  NAVAIDs,  and 
visual  references  to  identify  the  airspace 
boundaries.  These  three  options,  two  of 
which  are  available  currently,  will  not 
cause  airspace  users  to  incur  any 
additional  equipment  costs.  Moreover, 
the  overall  reduction  of  the  Class  B 
airspace  area  vdll  increase  the  airspace 
for  nonparticipating  aircraft  operators 
thereby  reducing  the  circumnavigation 
costs  to  GA  aircraft  operators.  In  view  of 
the  minimal  cost  of  compliance, 
enhanced  safety,  and  operational 
efficiency,  the  FAA  has  determined  that 
the  final  rule  will  be  cost-beneficial. 

Cost-Benefit  Analysis 

The  final  rule  will  generate  benefits  to 
system  users  and  the  FAA  in  the  form 
of  improved  flow  of  air  traffic  in  the 
Class  B  airspace  aroimd  the  San  Diego 
area. 

Benefits  of  the  Class  B  airspace 
changes  will  include  clearer  airspace 
boundaries  along  major  roadways  for 
VFR  users;  greater  terrain  clearance  for 
VFR  aircraft  below  the  Class  B  airspace 
so  as  not  to  require  flight  over  the  ocean 
or  near  mountainous  terrain;  increased 
airspace  available  for  VFR  aircraft 
transitioning  to  and  from  satellite 
airports  in  the  San  Diego  area;  easier 
navigation  for  VFR  aircraft  around  the 
Class  B  airspace  area;  and  an  overall 
reduction  of  the  impact  of  the  Class  B 
airspace  area  on  VFR  traffic. 

Tnere  will  be  a  5  to  10  percent 
increase  in  the  amount  of  GA  aircraft 
operating  in  uncontrolled  airspace  as  a 
result  of  the  overall  decrease  in  the  San 
Diego  Class  B  airspace  area.  The  FAA 
contends  that  this  modification  will 
reduce  the  cost  of  circumnavigation  to 
nonparticipating  operators. 

A  redundant  system  of  airspace 
boundary  depiction  will  be  used.  This 
means  that  longitude  and  latitude  points 
(GPS  waypoints),  existing  NAVAIDs, 
and  visual  landmarks  will  all  be 


available  for  Class  B  boundary 
identification. 

Furthermore,  the  final  rule  will 
improve  the  flow  of  air  traffic  and 
enhance  the  safety  of  turbo-jet  aircraft. 
The  rule  will  provide  turbo-jet  aircraft 
inbound  to  San  Diego  Lindbergh  Airport 
(Runway  27)  the  optimum  300  foot  per 
nautical  mile  descent  gradient. 
Additionally,  turbo-jet  aircraft  arriving 
and  departing  at  MCAS  Miramar  and  at 
San  Diego  Lindbergh  Airport  will 
experience  improved  containment 
during  arrival  and  departure  thereby 
reducing  the  potential  for  midair 
collisions  in  the  congested  airspace  in 
the  San  Diego  area. 

Costs 

The  FAA  has  determined  that 
implementation  of  the  final  rule  will 
impose  negligible  costs  on  the  agency 
and  no  additional  costs  on  airspace 
users.  No  staffing  changes  will  be 
required  to  maintain  the  altered  Class  B 
airspace.  The  final  rule  will  not  create 
any  additional  administrative  costs  for 
personnel,  facilities,  or  equipment  to  the 
FAA.  The  FAA  systematically  revises 
IFR  charts  every  56  days  and  sectional 
and  terminal  area  charts  every  six 
months.  Printing  the  revised 
aeronautical  charts  to  reflect  the  Class  B 
airspace  area  changes  around  San  Diego 
will  be  accomplished  during  regularly 
scheduled  chart  printings.  Any  costs 
associated  with  modifying  the  plates 
used  to  print  the  charts  and  printing  the 
updated  charts  will  be  considered  a 
normal  cost  of  doing  business. 

The  Western-Pacific  Region  will  send 
a  mailing  to  all  pilots  within  a  100-mile 
radius  of  the  San  Diego  International 
Airport  as  a  routine  public  service.  The 
cost  for  the  postage  for  the  mailing  is 
$100.00. 

Although  many  aircraft  do  not 
currently  have  GPS  equipment,  the 
Class  B  airspace  depiction  uses  existing 
NAVAID's  and  visual  references  to 
identify  the  airspace  boundaries. 
Therefore  no  additional  costs  will  be 
imposed  by  using  GPS  waypoints  for 
boundary  identification.  Thus,  there 
will  be  no  additional  costs  imposed  on 
airspace  users  as  a  result  of  the  San 
Diego  Class  B  airspace  modification. 

International  Trade  Impact  Assessment 

The  final  rule  will  not  constitute  a 
barrier  to  international  trade,  including 
the  export  of  U.S.  goods  and  services  to 
foreign  countries  or  the  import  of 
foreign  goods  and  services  into  the 
United  States. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
establishes  "as  a  principle  of  regulatory 


issuance  that  agencies  shall  endeavor, 
consistent  with  the  objective  of  the  rule 
and  of  applicable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principal, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  (RFA)  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  act 
provides  that  the  head  of  the  agency 
may  so  certify  and  an  RFA  is  not 
required.  The  certification  must  include 
a  statement  providing  the  factual  basis 
for  this  determination,  and  the 
reasoning  should  be  clear. 

The  FAA  contends  that  there  will  be 
no  additional  costs  imposed  on  aircraft    , 
operators  as  a  result  of  using  GPS 
waypoints  for  boundary  identification. 
Although  many  aircraft  do  not  currently 
have  a  GPS  receiver,  the  redundant 
boundary  depiction  system  also  uses 
existing  NAVAID's  and  visual 
references  to  identify  the  airspace 
boundaries  for  which  GPS  equipment  is 
not  required.  Aircraft  operators  may 
navigate  accurately  using  VORTAC 
radials  and  DME  arcs,  visually  by  using 
prominent  geographic  landmarks,  or  a 
combination  of  these  options. 

The  FAA,  in  conducting  this  review 
of  the  final  rule,  has  determined  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  605(b).  the  Federal 
Aviation  Administration  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Unfunded  Mandates  Assessment 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Public  Law  104-4  on  March  22.  1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law.  to  prepare  a 
written  assessment  of  the  effecls  of  any 
Federal  mandate  in  a  proposed  or  final 
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agency  rule  that  may  result  in  the 
expenditure  K)f  $100  million  or  more 
(when  adjusied  annually  for  inflation) 
in  any  one  year  by  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector.  Section  204(a)  of 
the  Act.  2  UJS.C.  1534(a),  requires  the 
Federal  agency  to  develop  an  effective 
process  to  pf  rmit  timely  input  by 
elected  officers  (or  their  designees)  of 
State,  local.  »nd  tribal  governments  on 
a  proposed  '^signiBcant 
intergovernmental  mandate."  A 
"significant  intergovernmental 
mandate"  uj|der  the  Act  is  any 
provision  in^a  Federal  agency  regulation 
that  would  ilnpose  an  enforceable  duty 
upon  State,  local,  and  tribal 
government^  in  the  aggregate  of  $100 
million  adjusted  annually  for  inflation 
in  any  one  year.  Section  203  of  the  Act. 
2  U.S.C.  1530.  which  supplements 
section  204(t).  provides  that,  before 
establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affibct  small  governments,  the 
agency  shall  have  developed  a  plan, 
which,  amof  g  other  things,  must 
provide  for  $otice  to  potentially  affected 
small  governments,  if  any.  and  for  a 
meaningful  and  timely  opportimity  to 
provide  inpit  in  the  development  of 
regulatory  otoposals. 

This  final  jruie  does  not  contain  any 
Federal  intergovernmental  or  private 
•  sector  mandates.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Riform  Act  of  1995  do  not 
apply.  I 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requests  requiring  approval  of 
the  Office  of  Management  and  Budget 
pursuant  to  ihe  Paperwork  Reduction 
Act  (44  U.S.p.  3507  et  seq.). 

Federalism  Implications 

This  rule  will  not  have  substantial 
direct  effectf  on  the  States,  the 
relationship!  between  the  National 
government  and  the  States,  or  the 
distributionjof  power  and 
responsibiiiues  among  the  various 
levels  of  goiiehinient.  Therefore,  in 
accordance  with  Executive  Order  12612 
(52  FR  4169^;  October  30. 1987).  it  is 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment, 

Conclusion 

The  FAA  aas  determined  that  there 
are  benefits  in  the  form  of  improved 
flow  of  both  GA  and  military  air  traffic, 
and  enhanci  »d  safety  for  aircraft 
operators  in|the  Class  B  airspace  area, 
especially  te  military  aircraft.  This  final 


rule  will  reduce  the  size  of  the  Class  B 
airspace  area  aroimd  San  Ehego  and 
provide  more  uncontrolled  airspace  for 
VFR  operations.  In  addition,  there  will 
be  minimal  costs  for  a  mailing  to  local 
pilots  informing  them  of  the  alteration 
of  the  San  Diego  Class  B  airspace  area. 
Because  of  the  distinct  benefits  and 
minimal  costs  of  the  final  rule,  the  FAA 
has  determined  that  this  final  rule  will 
be  cost-beneficial. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  16,  1998,  is  amended  as 
follows: 

Paragraph  3000 — Subpart  B — Class  B 
Airspace 

***** 

AWF  CA  B  San  Diego,  CA     [Revised] 

San  Diego  (Lindbergh  Field),  CA  (Primary 
Airport) 

(Ut.  32'>44'01"  N.,  long.  117'11'23"  W.) 
MCAS  Miramar,  Miramar,  CA  (Primary 
Airport) 

(Lat.  32''52'06"  N.,  long.  117''08'33"  W.) 
POGGI  VORTAC  (PGY) 

(Lat.  32''36'37"  N.,  long.  116''58'45"  W.) 
Oceanside  VORTAC  (OCN) 

(Lat.  33''14'26"  N..  long.  117°25'04"  W.) 
)ulian  VORTAC  ()LI) 

(Lat.  33»08'26"  N.,  long.  116''35'09"  W.)  ' 
Mission  Bay  VORTAC  (MZB) 

(Lat.  32''46'56"  N..  long.  117''13'32"  W.) 

Boundaries 

Area  A.  That  airspace  extending  upward 
from  4,800  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  the  intersection  of  the 
JLI  262°  radial  and  the  eastern  edge  of 
Warning  Area  291  (W-291)  (lat.  32''59'31"  N., 
long.  117''47'25"  W.);  thence  east  via  the  JLI 
262°  radial  to  intercept  the  MZB  325°  radial 
(lat.  33°02'13"N.,  long.  117°26'14"  W.); 
thence  southeast  via  the  MZB  325°  radial  to 
intercept  the  JLI  257°  radial  (lat.  32°58'53" 


N.,  long.  117°23'27"  W.);  thence  west  via  the 
JLI  257°  radial  to  intercept  the  OCN  200° 
radial  (lat.  32°57'02"  N.,  long.  117°32'35" 
W.);  thence  south  via  the  OCN  200°  radial  to 
the  intersection  of  the  OCN  200°  radial  and 
the  eastern  edge  of  W-291  (lat.  32°45'23"  N.. 
long.  117°37'35"  W.);  thence  northwest  via 
the  eastern  edge  of  W-291  to  the  point  of 
beginning. 

Area  B.  That  airspace  extending  upward 
from  2,000  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  the  intersection  of  the 
eastern  edge  of  W-291  and  the  OCN  200° 
radial  (lat.  32°45'23"N.,  long.  117°37'35" 
W.);  thence  north  via  the  OCN  200°  radial  to 
intercept  the  JLI  257°  radial  (lat.  32°57'02" 
N.,  long.  117°32'35"  W.);  thence  east  via  the 
JLI  257°  radial  to  intercept  the  OCN  182° 
radial  (lat.  32°58'25"  N.,  long.  117°25'44" 
W);  thence  south  via  the  OCN  182°  radial  to 
intercept  the  PGY  290°  radial  (lat.  32°45'02" 
N.,  long.  117°26'17"  W.);  thence  east  via  the 
PGY  290°  radial  to  the  intersection  of  the 
PGY  290°  radial  and  the  32°43'22"  latitude 
line  (lat.  32°43'22"  N.,  long.  117°20'47"  W.); 
thence  east  via  the  32°43'22"  latitude  line  to 
intercept  the  OCN  171°  radial  (lat.  32°43'22" 
N.,  long.  117°19'15"  W.);  thence  south  via  the 
OCN  171°  radial  to  intercept  the  PGY  279° 
radial  (lat.  32°39'14"  N.,  long.  117°18'28" 
W.);  thence  west  via  the  PGY  279°  to 
intercept  the  eastern  edge  of  W-291  (lat. 
32°41'27"  N.,  long.  117°35'27"  W.);  thence 
northwest  along  the  eastern  edge  of  W-291 
to  the  point  of  beginning. 

Area  C.  That  airspace  extending  upward 
from  1,800  feet  MSL  to  and  including  10.000 
feet  MSL  beginning  at  the  intersection  of  the 
OCN  182°  and  the  JLI  257°radials  (lat. 
32°58'25"  N.,  long.  117°25'44"  W.);  thence 
east  via  the  JLI  257°  radial  to  intercept  the 
MZB  325°  radial  (lat.  32°58'53"  N.,  long. 
117°23'27"  W.);  thence  southeast  via  the 
MZB  325°  radial  to  intercept  the  OCN  167* 
radial  (lat.  32»54'08"N.,  long.  117°19'31" 
W.):  thence  south  via  the  OCN  167°  radial  to 
intercept  the  MZB  310°  radial  (lat.  32°50'28" 
N.,  long.  117°18'30"  W.);  thence  southeast  via 
the  MZB  310°  radial  to  the  Mission  Bay 
VORTAC;  thence  west  via  the  MZB  279° 
radial  to  intercept  the  OCN  171°  radial  (lat. 
32°47'48"  N.,  long.  117°20'04"  W.);  thence 
south  via  the  OCN  171°  radial  to  the 
intersection  of  the  OCN  171°  radial  and  the 
32°43'22"  latitude  line  (lat.  32°43'22"  N., 
long.  117°19'15"  W.):  thence  west  via  the 
32°43'22"  latimde  line  to  intercept  the  PGY 
290°  radial  (lat.  32°43'22"  N..  long. 
117»20'47"  W.);  thence  west  via  the  PGY  290° 
radial  to  intercept  the  OCN  182°  radial  (lat. 
32°45'02"  N.,  long.  117°26'17"  W.);  thence 
north  via  the  OCN  182°  radial  to  the  point 
of  beginning. 

Area  D.  That  airspace  extending  upward 
from  1,800  feet  MSL  to  and  including  3,200 
feet  MSL  and  that  airspace  extending  upward 
from  6.800  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  the  intersection  of 
MZB  325°  and  the  JU  257°  radials  (lat. 
32°58'53"  N.,  long.  117°23'27"  W.);  thence 
southeast  direct  to  the  intersection  of  1-5, 1- 
805,  and  the  JLI  247°  radial  (lat.  32°54'31"  N., 
long.  117°13'39"  W.);  thence  south  direct  to 
the  intersection  of  1-5  and  Genessee  Avenue 
(lat.  32°53'13"N..  long.  117°13'40"  W.); 
thence  south  direct  to  the  intersection  of 
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Genessee  Avenue  and  Route  52  (lat. 
32»50'49"  N.,  long.  UTWOS"  W.);  thence 
northwest  direct  to  the  intersection  of  the 
westerly  extension  of  the  Montgomery  Field 
Runway  10L/28R  centerline  and  the  OCN 
167"  radial  (lat.  32''53'11"  N.,  long. 
lir'ig'lS"  W.);  thence  north  via  the  OCN 
167°  radial  to  intercept  the  MZB  325°  radial 
(lat.  32°54'08"N..  long.  117"'19'31"  W.); 
thence  northwest  via  the  MZB  325°  radial  to 
the  point  of  beginning. 

Area  E.  That  airspace  extending  upward 
from  3,000  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  the  intersection  of  the 
MZB  008°  and  the  ]U  252°  radials  (lat. 
32°58'21"  N.,  long.  117°11'37"W.);  thence 
east  via  the  JLI  252°  radial  to  intercept  the 
OCti  135°  radial  (lat.  32°59'32"  N.,  long. 
117°07'24"  W.);  thence  southeast  via  the 
OCN  135°  radial  to  intercept  the  MZB  027° 
radial  (lat.  32°58'45"  N.,  long.  117°06'29" 
W.):  thence  southwest  via  the  MZB  027° 
radial  to  intercept  the  JLI  247°  radial  (lat. 
32°56'45"  N..  long.  117°07'35"  W.);  thence 
southwest  via  the  JLI  247°  radial  to  intercept 
the  MZB  008°  radial  (lat.  32°55'05"  N.,  long. 
117°12'10"  W.J;  thence  north  via  the  MZB 
008°  radial  to  the  point  of  beginning. 

Area  F.  That  airspace  extending  upward 
from  the  surface  to  and  including  3,200  feet 
MSL  and  that  airspace  extending  upward 
from  4,800  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  the  intersection  of  I- 
5. 1-805,  and  the  JLI  247°  radial  (lat. 
32°54'31"  N.,  long.  117°13'39"  W.);  thence 
southeast  direct  to  the  departure  end  of 
MCAS  Miramar  Runway  24R  (lat.  32°51'49" 
N.,  long.  117°09'55"  W.J;  thence  east  direct  to 
the  approach  end  of  MCAS  Miramar  Runway 
28  centerline  (lat.  32°51'57"  N.,  long. 
117°07'37"  W.J;  thence  east  direct  to  the 
intersection  of  the  Gillespie  Field  Class  D 
airspace  area  and  a  line  extending  west  from 
the  southern  boundary  of  the  MCAS  Miramar 
Class  E  airspace  area  (lat.  32°51'14"  N.,  long. 
117°03'03"  W.);  thence  southwest  direct  to 
the  intersection  of  the  Gillespie  Field  Class 
D  airspace  area  and  the  MZB  065°  radial  (lat. 
32°51'00"  N.,  long.  117°03'10"  W.J;  thence 
west  direct  to  the  intersection  of  Santo  Road, 
Route  52,  and  the  32°50'25"  N.  latimde  line 
(lat.  32°50'25"N.,  long.  117°05'48"  W.J; 
thence  west  via  the  32°50'25"  N.  latitude  line 
to  the  intersection  of  32°50'25"  N.  latitude 
line  and  Route  52  (lat.  32°50'25"  N.,  long. 
117°09'50"  W.J;  thence  northwest  direct  to 
the  intersection  of  Route  52  and  1-805  (lat. 
32°50'50"  N.,  long.  117°10'40"  W.J;  thence 
west  direct  to  the  intersection  of  Route  52 
and  Genessee  Avenue  (lat.  32°50'49"  N., 
long.  117°12'08"  W.);  thence  northwest  direct 
to  the  intersection  of  1-5  and  Genessee 
Avenue  (lat.  32°53'13"N.,  long.  117°13'40" 
W.);  thence  north  via  1-5  to  the  point  of 
beginning. 

Area  G.  That  airspace  extending  upward 
from  the  surface  to  and  including  10,000  feet 
MSL  beginning  at  the  intersection  of  the  OCN 
135°  and  the  JLI  247°  radials  (lat.  32°57'38" 
N.,  long.  117°05'10"  W.J;  thence  southeast  via 
the  OCN  135°  radial  to  intercept  the  south 
boundary  line  of  the  MCAS  Miramar  Class  E 
airspace  area  (lat.  32°52'03"  N..  long. 
116°58'35"  W.J;  thence  west  along  the 
southern  boundary  line  to  the  intersection  of 
the  southern  boundary  line  and  the  Gillespie 


Field  Class  D  airspace  area  4.3-mile  arc  (lat. 
32°51'14"  N.,  long.  117°03'03"  W);  thence 
west  direct  to  the  approach  end  of  MCAS 
Miramar  Runway  28  (lat.  32°51'57"  N..  long. 
117°07'37"  W.J:  thence  west  direct  to  the 
departure  end  of  MCAS  Miramar  Runway 
24R  (lat.  32°51'49"  N.,  long.  117°09'55"  W.); 
thence  northwest  direct  to  the  intersection  of 
1-5, 1-805,  and  the  JU  247°  radial  (lat. 
32°54'31"N.,  long.  117°13'39"  W.j;  thence 
northeast  via  the  JLI  247°  radial  to  the  point 
of  beginning. 

Area  H.  That  airspace  extending  upward 
from  1,800  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  af  the  intersection  of  the 
OCN  135°  and  the  JLI  247°  radial  (lat. 
32°57'38"  N.,  long.  117°05'10"  W.J:  thence 
northeast  via  the  JLI  247°  radial  to  intercept 
the  OCN  130°  radial  (lat.  32°58'33"  N.,  long. 
117°02'38"  W.J;  thence  southeast  via  the 
OCN  130°  radial  to  the  PGY  005°  radial  (lat. 
32°54'27"  N..  long.  116°56'54"  W.J;  thence 
south  via  the  PGY  005°  radial  to  the  southern 
boundary  line  of  the  MCAS  Miramar  Class  E 
airspace  area  (lat.  32°52'18"  N.,  long. 
116°57'07"  W.j:  thence  west  along  the 
southern  boundary  line  to  intercept  the  OCN 
135°  radial  (lat.  32°52'03"  N.,  long. 
116°58'35"  W.J;  thence  northwest  via  the 
OCN  135°  radial  to  the  point  of  beginning. 
Area  I.  That  airspace  extending  upward 
from  3,200  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  the  intersection  of  the 
OCN  130°  and  the  JLI  247°  radials  (lat. 
32°58'33"  N.,  long.  117°02'38"  W.J;  thence 
northeast  via  the  JLI  247°  radial  to  intercept 
the  OCN  127°  radial  (lat.  32°59'08"  N..  long. 
117°01'01"  W.J;  thence  southeast  via  the 
OCN  127°  radial  to  intercept  the  PGY  010° 
radial  (lat.  32°55'11"  N..  long.  116°54'52" 
W.J;  thence  south  via  the  PGY  010°  radial  to 
the  southern  boundary  line  of  the  MCAS 
Miramar  Class  E  airspace  area  (lat.  32°52'37" 
N.,  long.  116°55'24"  W.J;  thence  west  along 
the  southern  boundary  line  to  intercept  the 
PGY  005°  radial  (lat.  32°52'18"  N.,  long. 
116°57'07"  W.J;  thence  north  via  the  PGY 
005°  radial  to  intercept  the  OCN  130°  radial 
(lat.  32°54'27"N.,  long.  116°56'54"  W.J; 
thence  northwest  via  the  OCN  130°  radial  to 
the  fKDint  of  beginning. 

Area  J.  That  airspace  extending  upward 
from  4,800  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  the  intersection  of  the 
southern  boundary  line  of  the  MCAS 
Miramar  Class  E  airspace  area  and  the  OCN 
132°  radial  (lat.  32°52'28"N.,  long. 
116°56'13"  W.J;  thence  southeast  via  the 
OCN  132°  radial  to  intercept  the  JLI  201° 
radial  (lat.  32°44'36"  N.,  long.  116°45'59" 
W.J;  thence  south  via  the  JLI  201°  radial  to 
intercept  the  PGY  083°  radial  (lat.  32°37'37" 
N.,  long.  116°49'08"  W.J;  thence  west  via  the 
PGY  083°  radial  to  the  POGGI  VORTAC; 
thence  northeast  via  the  PGY  069°  radial  to 
intercept  the  JLI  207°  radial  (lat.  32°38'25" 
N..  long.  116°53'13"  W.J;  thence  northeast  via 
the  JLI  207°  radial  to  intercept  the  MZB  099° 
radial  (lat.  32°43'45"N.,  long.  116°50'02" 
W.J:  thence  west  via  the  M2LB  099°  radial  to 
the  Mission  Bay  VORTAC;  thence  via  the 
MZB  310°  radial  to  intercept  the  OCN  167° 
radial  (lat.  32°50'28"N.,  long.  117°18'30" 
W.J;  thence  north  via  the  OCN  167°  radial  to 
intercept  the  westerly  extension  of  the 
Montgomery  Field  Runway  10L/28R 


centerline  (lat.  32°53'11"N.,  long.  117°19'15" 
W.J;  thence  southeast  direct  to  the 
intersection  of  Route  52  and  Genessee 
Avenue  (lat.  32°50'49"  N.,  long.  117°12'08" 
W.J;  thence  east  direct  to  the  intersection  of 
Route  52  and  1-805  (lat.  32°50'50"  N..  long. 
117°10'40"  W.J;  thence  southeast  direct  to  the 
intersection  of  Route  52  and  the  32°50'25"  N. 
latitude  line  (lat.  32°50'25"  N.,  long. 
117°09'50"  W.J;  thence  east  along  the 
32°50'25"  N.  latitude  line  to  the  intersection 
of  the  32°50'25"  N.  latitude  line.  Route  52. 
and  Santo  Road  (lat.  32°50'25"  N.,  long. 
117°05'48"  W.);  thence  east  direct  to  the 
intersection  of  the  MZB  065°  radial  and  the 
Gillespie  Field  Class  D  airspace  area  (lat. 
32°51'00"  N.,  long.  117°03'10"  W.J;  thence 
northeast  direct  to  the  intersection  of  the 
Gillespie  Field  Class  D  airspace  area  and  a 
line  extending  west  from  the  southern 
boundary  of  the  MCAS  Miramar  Class  E 
airspace  area  (lat.  32°51'14"  N..  long. 
117°03'03"  W.J;  thence  east  via  the  southern 
boundary  line  to  the  point  of  beginning. 

Area  K.  That  airspace  extending  upward 
from  5.800  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  the  intersection  of  the 
OCN  132°  and  the  MZB  091°  radials  (lat. 
32°46'31"N.,  long.  116°48'29"  W.J;  thence 
east  via  the  MZB  091°  radial  to  intercept  the 
JLI  191°  radial  (lat.  32°46'22"  N.,  long. 
116°40'14"  W.J;  thence  south  via  the  JLI  191° 
radial  to  intercept  the  PGY  083°  radial  (lat. 
32°38'20"  N.,  long.  116°42'04"  W.);  thence 
west  via  the  PGY  083°  radial  to  intercept  the 
JLI  201°  radial  (lat.  32°37'37"  N.,  long. 
116°49'08"  W.J;  thence  north  via  the  JLI  201° 
radial  to  intercept  the  OCN  132°  radial  (lat. 
32°44'36"  N..  long.  116°45'59"  W);  thence 
northwest  via  the  OCN  132°  radial  to  the 
point  of  beginning. 

Area  L.  That  airspace  extending  upward 
from  the  surface  to  and  including  10,000  feet 
MSL  beginning  at  the  intersection  of  the  OCN 
171°  and  the  MZB  279°  radials  (lat.  32°47'48  " 
N.,  long.  117°20'04"  W.J;  thence  east  via  the 
MZB  279°  radial  to  the  Mission  Bay 
VORTAC;  thence  east  via  the  MZB  099° 
radial  to  the  MZB  099°  radial  10  DME  fix  (lat. 
32°45'21"  N.,  long.  117°01'49"  W.);  thence 
south  direct  to  the  intersection  of  the  MZB 
10-mile  arc  and  the  easterly  extension  of  the 
Lindbergh  Field  Runway  09/27  centerline 
(lat.  32°42'02"N.,  long.  117°03'11"  W.J; 
thence  southwest  direct  to  the  intersection  of 
the  PGY  300°  radial  and  the  MZB  10-mile  arc 
(lat.  32°39'47"N.,  long.  117°05'13"  W.J; 
thence  northwest  via  the  PGY  300°  radial  to 
the  PGY  300°  radial  13.5  DME  fix  (lat. 
32°43'22"  N.,  long.  117°12'36"  W.J  thence 
west  direct  to  the  OCN  171°  radial  31.4  DME 
fix  (lat.  32°43'22"  N.,  long.  117°19'15"  W.J: 
thence  north  via  the  OCN  171°  radial  to  the 
f>oint  of  beginning;  excluding  the  VFR 
corridor  described  as  that  airspace  extending 
upward  from  3,301  feet  MSL  to.  but  not 
including  4,700  feet  MSL  in  an  area 
beginning  at  the  Mission  Bay"  VORTAC; 
thence  east  direct  to  the  intersection  of  1-8, 
1-805,  and  the  MZB  099°  radial  (lat. 
32°46'11"N.,  long.  117°07'55"  W.J;  thence 
south  direct  to  the  intersection  of  1-5  and 
Highway  94  (lat.  32°42'49"  N.,  long. 
117°08'51"  W.J:  thence  southerly  via  1-5  to 
the  intersection  of  1-5  and  the  PGY  300° 
radial  (lat.  32°40'27"N.,  long.  117°06'35" 


4532 


1^ 


Federal  Register /Vol.  64,  No.  19 /Friday,  January  29,  1999 /Rules  and  Regulations 


W.);  thence  soi  ithwest  direct  to  the 
intersection  oPthe  PGY  279°  radial,  the  MZB 
10-mile  arc,  add  Silver  Strand  Boulevard  (lat. 
32*37'54"  N.,  Ibng.  ll/'oa^S"  W.);  thence 
northwesterly  via  the  Silver  Strand 
Boulevard  to  tne  Hotel  del  Coronado  (south 
end  of  Coronaio  Island)  (lat.  32°40'51"  N., 
long.  117''10'44"  W.)  thence  north  direct  to 
the  point  of  beginning. 

i4reo  M.  Thai  airspace  extending  upward 
from  1,800  feel  MSL  to  and  including  10.000 
feet  MSL  beginning  at  the  MZB  099°  radial 
10  DME  fix  (laj.  32°45'21"  N.,  long. 
117''01'49"  W.I:  thence  east  via  the  MZB  099° 
radial  to  the  MZB  099°  radial  13  DME  fix  (lat. 
32°44'53"  N.,  tong.  116°58'18"  W.):  thence 
south  direct  tcjthe  intersection  of  the  easterly 
extension  of  tfle  Lindbergh  Field  Runway  09/ 
27  centerline  and  the  MZB  13-mile  arc  (lat. 
32°41'11"  N.,  Ibng.  116°59'42"  W.);  thence 
southwest  dire  ct  to  the  intersection  of  the 
MZB  13-mile  J  re  and  the  PGY  300°  radial 
(lat.  32°38'14"  N..  long.  117°02'03"  W.); 
thence  northw  sst  via  the  PGY  300°  radial  to 
the  intersectiob  the  PGY  300°  radial  and  the 
MZB  10-mile  ^rc  (lat.  32°39'47"  N.,  long. 
117°05'13"  W.J;  thence  northeast  direct  to  the 
intersection  o^the  Lindbergh  Field  Runway 
09/27  centerline  and  the  MZB  10-mile  arc 
(lat.  32°42'02"JM.,  long.  117°03'11"  W.); 
thence  north  dtrect  to  the  point  of  beginning. 

Area  N.  Thai  airspace  extending  upward 
from  3,000  feei  MSL  to  and  including  10,000 
feet  MSL  beginning  at  the  MZB  099°  radial 
13  DME  fix  (lat.  32°44'53"  N.,  long. 
116°58'18"  W.j:  thence  east  via  the  MZB  099° 
radial  to  the  NfZB  099°  radial  15  DME  fix  (lat. 
32°44'34"  N.,  Ibng.  116°55'58"  W.):  thence 
south  direct  fa  the  intersection  of  the  easterly 
extension  of  the  Lindbergh  Field  Runway  09/ 
27  centerline  and  the  M^  15-mile  arc  (lat. 
32°40'37"  N.,  tong.  116°57'24"  W.);  thence 
southwest  diract  to  the  intersection  of  the 
MZB  15-mile  ^  and  the  PGY  300°  radial 
(lat.  32°37'13"|N.,  long.  116°59'58"  W.); 
thence  northwfest  via  the  PGY  300°  radial  to 
the  PGY  300°  ^dial  13  DME  fix  (lat. 
32°38'14"N..  long.  117°02'03"  W.);  thence 
northeast  direct  to  the  intersection  of  the 
Lindbergh  Field  Runway  09/27  centerline 
and  the  MZB  13-mile  arc  (lat.  32°41'11"  N.. 
long.  116°59'42"  W.);  thence  north  direct  to 
the  point  of  be^nning. 

y4reo  O.  That  airsp>ace  extending  upward 
from  3,500  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  the  MZB  099°  radial 
15  DME  fix  (lat.  32°44'34"  N.,  long. 
116°55'58"  W.);  thence  east  via  the  MZB  099° 
radial  to  intercept  the  JLI  207°  radial  (lat. 
32°43'45"  N.,  bng.  116°50'02"  W.);  thence 
southwest  alomg  the  JLI  207°  radial  to 
intercept  the  PGY  069°  radial  (lat.  32°38'25" 
N.,  long.  116°^3'13"  W.);  thence  southwest 
via  the  PGY  009°  radial  to  the  POGGI 
VORTAC;  theace  northwest  via  the  PGY  300° 
radial  to  interqept  the  MZB  15-mile  arc  (lat. 
32°37'13"  N.,  long.  116°59'58"  W.);  thence 
northeast  dire(  :t  to  the  intersection  of  the 


MZB  15-mile  arc  and  the  easterly  extension 
of  the  Lindbergh  Field  Runway  09/27 
centerline  (lat.  32°40'37"  N.,  long.  116°57'24" 
W.);  thence  north  direct  to  the  point  of 
beginning. 

Area  P.  That  airspace  extending  upward 
from  4,800  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  the  intersection  of  the 
PGY  279°  radial  and  the  eastern  edge  of  W- 
291  (lat.  32°41'27"N.,  long.  117°35'27"  W.); 
thence  east  via  the  PGY  279°  radial  to  the 
intersection  of  the  PGY  279°  radial,  the  MZB 
10-mile  arc.  and  Silver  Strand  Boulevard  (lat. 
32°37'54"  N.,  long.  117°08'23"  W.);  thence 
northeast  direct  to  the  intersection  of  1-5  and 
the  PGY  300°  radial  (lat.  32°40'27"  N.,  long. 
117°06'35"  W.);  thence  southeast  via  the  PGY 
300°  radial  to  the  POGGI  VORTAC;  thence 
west  via  the  PGY  264°  radial  to  the  eastern 
edge  of  W-291  (lat.  32°33'40"  N.,  long. 
117°31'13"  W.);  thence  north  via  the  eastern 
edge  of  W-291  to  the  point  of  beginning. 

Area  Q.  That  airspace  extending  upward 
from  2,800  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  the  intersection  of  the 
OCN  171°  radial  31.4  DME  fix  (lat.  32°43'22" 
N..  long.  117°19'15"  W.);  thence  east  direct  to 
the  intersection  of  the  PGY  300°  radial  13.5 
DME  fix  (lat.  32°43'22"  N..  long.  117°12'36" 
W.);  thence  southeast  via  the  PGY  300°  radial 
to  the  intersection  of  1-5  and  the  PGY  300° 
radial  (lat.  32°40'27"N.,  long.  117°06'35" 
W.);  thence  southwest  direct  to  the 
intersection  of  the  PGY  279°  radial,  the  MZB 
10-mile  arc,  and  Silver  Strand  Boulevard  (lat. 
32°37'54"  N..  long.  117°08'23"  W.);  thence 
west  via  the  PGY  279°  radial  to  intercept  the 
OCN  171°  radial  (lat.  32°39'14"  N.,  long. 
117°18'28"  W.);  thence  north  via  the  OCN 
171°  radial  to  the  point  of  beginning; 
excluding  that  airspace  contained  in  the  VFR 
corridor  as  described  in  Area  L 

Area  R.  That  airspace  extending  upward 
from  4,800  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  the  intersection  of  the 
OCN  135°  and  the  JLI  257°  radials  (lat. 
33°01'36"  N..  long.  117°09'51"  W.);  thence 
east  via  the  JLI  257°  radial  to  intercept  the 
OCN  115°  radial  (lat.  33°03'53"  N..  long. 
116°58'19"  W.);  thence  via  the  OCN  115° 
radial  to  intercept  the  PGY  019°  radial  (lat. 
33°00'13"  N..  long.  116°49'06"  W.);  thence 
south  via  the  PGY  019°  radial  to  intercept  the 
OCN  121°  radial  (lat.  32°56'51"  N.,  long. 
116°50'29"  W.);  thence  northwest  via  the 
OCN  121°  radial  to  intercept  the  JLI  247° 
radial  (lat.  33°00'25"  N..  long.  116°57'28" 
W.);  thence  southwest  via  the  JLI  247°  radial 
to  intercept  the  MZB  027°  radial  (lat. 
32°56'45"  N..  long.  117°07'35"  W.);  thence 
northeast  via  the  MZB  027°  radial  to 
intercept  the  OCN  135°  radial  (lat.  32°58'45" 
N.,  long.  117°06'29"  W.);  thence  northwest 
via  the  OCN  135°  radial  to  the  point  of 
beginning. 

Area  S.  That  airspace  extending  upward 
from  6,800  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  the  intersection  of  the 


]U  262°  and  the  MZB  325°  radials  (lat. 
33°02'13"  N.,  long.  117°26'14"  W.);  thence 
east  via  the  JLI  262°  radial  to  intercept  the 
OCN  115°  radial  (lat.  33°05'14"  N.,  long. 
117°01'43"  W.);  thence  southeast  via  the 
OCN  115°  radial  to  intercept  the  JLI  257* 
radial  (lat.  33°03'53"  N.,  long.  116°58'19" 
W.);  thence  west  via  the  JLI  257°  radial  to 
intercept  the  MZB  008°  radial  (lat.  33°01'21" 
N.,  long.  117°11'07"  W.);  thence  south  via  the 
MZB  008°  radial  to  intercept  the  JLI  247» 
radial  (lat.  32°55'05"  N.,  long.  117°12'10"     ' 
W.);  thence  southwest  via  the  JLI  247°  radial 
to  the  intersection  of  1-5, 1-805,  and  the  JU 
247°  radial  (lat.  32°54'31"  N.,  long. 
117°13'39"  W.);  thence  northwest  direct  to 
the  intersection  of  the  JLI  257°  and  the  MZB 
325°  radials  (lat.  32°58'53"  N.,  long. 
117°23'27"  W.);  thence  northwest  via  the 
MZB  325°  radial  to  the  point  of  beginning. 

Area  T.  That  airspace  extending  upward 
from  3,800  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  the  intersection  of  the 
OCN  127°  and  the  JLI  247°  radials  (lat.  • 
32°59'08"  N.,  long.  117°01'01"  W.);  thence 
northeast  via  the  JLI  247°  radial  to  intercept 
the  OCN  121°  radial  (lat.  33°00'25"  N.,  long. 
116°57'28"  W.);  thence  southeast  via  the 
OCN  121°  radial  to  intercept  the  PGY  019° 
radial  (lat.  32°56'51"N..  long.  116°50'29" 
W.);  thence  south  via  the  PGY  019°  radial  to 
intercept  a  line  extending  east  from  the 
southern  boundary  of  the  MCAS  Miramar 
Class  E  airspace  area  (lat.  32°53'14"  N.,  long. 
116°51'58"  W.);  thence  west  along  the 
southern  boundary  line  to  intercept  the  PGY 
010°  radial  (lat.  32°52'37"  N.,  long. 
116°55'24"  W.);  thence  north  via  the  PGY 
010°  radial  to  intercept  the  OCN  127°  radial 
(lat.  32°55'11"N.,  long.  116°54'52"  W.); 
thence  northwest  via  the  OCN  127°  radial  to 
the  point  of  beginning. 

Area  U.  That  airspace  extending  upward 
from  3,800  feet  MSL  to  and  including  10.000 
feet  MSL  beginning  at  the  intersection  of  the 
MZB  008°  and  the  JLI  257°  radials  (lat. 
33°01'21"  N..  long.  117°11'07"  W.);  thence 
east  via  the  JLI  257°  radial  to  intercept  the 
OCN  135°  radial  (lat.  33°01'36"  N..  long. 
117°09'51"  W.);  thence  southeast  via  the 
OCN  135°  radial  to  intercept  the  JLI  252° 
radial  (lat.  32°59'32"  N.,  long.  117°07'24" 
W.);  thence  southwest  via  the  JU  252°  radial 
to  intercept  the  MZB  008°  radial  (lat. 
32°58'21"  N.,  long.  117°11'37"  W.);  thence 
north  via  the  MZB  008°  radial  to  the  point 
of  beginning. 

Issued  in  Washington,  DC,  on  January  21, 
1999. 
Reginald  C.  Matthews. 

Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 

Note:  This  Appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  P»rt  73 

[Airspace  boclwt  No.  9»-ASW-40] 

RIN  2120-AA66 

Amendments  to  Restricted  Areas 
5601 D  and  5601 E;  Fort  SHI,  OK 

agency:  I^ederal  Aviation 
AdministiBtion  (FAA).  DOT. 

ACTION:  Final  rule. 

' 

SUMMARY:' This  action  raises  the  upper 
Umit  of  Restricted  Area  5601D  (R- 
5601D)  bpm  the  current  16,500  feet 
mean  sea  jlevel  (MSL)  to  Flight  Level 
(FL)  400.  Additionally,  this  action 
amends  the  times  and  days  of  - 
designation  for  R-5601D  and  R-5601E 
when  thefe  areas  may  be  activated 
without  a  prior  issuance  of  a  Notice  to 
Airmen  (MOT AM).  These  changes  are 
necessary  to  accommodate  high 
altitude/high  angle  bomb  delivery 
training  and  to  support  weekday  and 
night  flying  requirements. 
EFFECTIVE, DATE:  0901  UTC.  March  25. 
1999.        j 

FOR  FURTHER  INFORMATION  CONTACT:  Bil 
Nelson.  Aarspace  and  Rules  Division, 
ATA-40ol  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591; 
telephone:  (202)  267-6783. 
SUPPLEMEHTARY  INFORMATION: 

History 

On  No\ieraber  10, 1997,  the  FAA 
proposed  to  amend  14  CFR  part  73  to 
raise  the  upper  limit  of  R-5601D  and  to 
expand  tl^e  times  and  change  the  days 
of  designation  for  R-5601D  and  R- 
5601E  (6^  FR  60463).  hiterested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  were  received. 
Except  for  editorial  changes,  this 
amendment  is  the  same  as  that  proposed 
in  the  notjice.  Section  73.56  of  part  73 
was  repuiUshed  in  FAA  Order  7400.8F 
dated  Oc^ber  27,  1998. 

I 

The  Rule  I 

This  amendment  to  14  CFR  part  73 
raises  thei  upper  limit  of  R-5601D  from 
the  current  16,500  feet  MSL  to  FL  400. 
The  United  States  Air  Force  (USAF) 
requested  this  change  to  R-5601D  in 
order  to  contain  high-altitude  jet  aircraft 


bombing 


jattems  in  the  Falcon  Range 


target  arei  located  in  R-5601C. 


Although 


FL  400,  there  is  not  enough 


R-5601C  airspace  extends  to 


maneuvering  airspace  to  allow  jet 
aircraft  to  climb  to  the  required  delivery 
altitudes  before  final  approach  into  the 
target  area.  Raising  the  upper  limit  of  R- 
5601D  to  FL  400  will  alleviate  this 
airspace  problem  and  allow  for  quality 
high  altitude/high  angle  bomb  delivery 
training,  a  USAF  pilot  requirement  for 
"mission  ready"  status. 

Additionally,  this  rule  expands  the 
times  of  designation  and  days  of 
operation  for  R-5601D  and  R-5601E 
firom  the  cvurent  "Simrise  to  simset, 
Tuesday  through  Saturday;  other  times 
by  NOTAM"  to  "Simrise  to  2200, 
Monday-Friday;  other  times  by 
NOTAM."  This  expansion  in  the  time  of 
designation  is  necessary  to 
accommodate  a  change  in  flying 
requirements  by  both  the  301st  Fighter 
Wing,  Carswell  Field,  TX,  and  the  88th 
Training  Wing  at  Sheppard  AFB,  TX. 
Although  there  will  still  be  occasional 
weekend  flying,  most  activity  will  occur 
during  weekdays.  The  extension  of 
flying  times  beyond  simset  is  necessary 
due  to  the  USAF  training  requirement  to 
fly  night  sorties.  This  action  will  not 
alter  the  horizontal  boimdaries  or  the 
designated  purpose  of  the  restricted 
areas. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  luider 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  afi^ect  air 
traffic  procedvires  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Environmental  Review 

The  Department  of  the  Army,  with  the 
concurrence  of  the  Department  of  the 
Air  Force,  has  requested  that  this 
airspace  action  be  excluded  from 
requirements  for  an  Environmental 
Impact  Statement  and  finding  of  no 
significant  impact  under  Categorical 
Exclusion  (CATEX)  2.3.35.  The  FAA 
considered  the  applicability  of  CATEX 
2.3.35  to  this  action  under  the  terms  of 
the  Memorandum  of  Understanding 
between  the  FAA  and  the  Department  of 
Defense  (DOD),  executed  on  January  26, 
1998.  The  FAA  also  considered  whether 


FAA  CATEX  3(c)  applies  to  this  action, 
FAA  Order  1050.1D,  App.3,  Para.3(c). 

The  DOD's  CATEX  2.3.35  excludes  all 
military  training  routes  for  subsonic 
operations  that  have  a  base  altitude  of 
3,000  feet  above  ground  level  (AGL)  or 
higher.  This  action  raises  the  altitude  of 
the  area  from  16,000  feet  AGL  to  FL  400. 
Additionally,  no  extraordinary 
circiunstances  exist  that  warrant  the 
preparation  of  an  environmental 
assessment.  The  requirements  for 
CATEX  2.3.35  are  therefore  satisfied 
because  the  proposed  changes  would 
affect  altitudes  above  3,000  feet  AGL. 

In  addition,  FAA  CATEX  3(c)  applies 
to  this  action  because  it  involves  the 
minor  adjustment  of  raising  an  altitude 
in  special  use  airspace.  This  action 
raises  the  vertical  boimdaries  of  the 
affected  airspace  but  does  not  alter  the 
horizontal  boundaries,  nor  does  it 
change  the  frequency  of  activity 
conducted  within  the  restricted  areas  for 
the  designated  purpose.  Therefore,  the 
FAA  has  determined  that  this  action 
quahfies  for  CATEX  3(c)  in  accordance 
with  FAA  Order  1050.1D,  "Policies  and 
Procedures  for  Considering 
Environmental  Impacts." 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963Comp..p.  389. 

§73.56    [Amended] 

2.  Section  73.56  is  amended  as 
follows: 


R-5601D  Fort  Sill,  OK  [Amended] 

By  removing  the  current  "Designated 
altimdes.  500  feet  AGL  to  16,500  feet  MSL" 
and  substituting  "Designated  altitudes.  500 
feet  AGL  to  FL  400"  and  also  by  removing 
"Time  of  designation.  Sunrise  to  sunset. 
Tuesday  through  Saturday;  other  times  by 
NOTAM"  and  substituting  "Time  of 
designation.  Sunrise  to  2200.  Monday 
through  Friday;  other  times  by  NOTAM." 

R-5601E  Fort  Sill,  OK  [Amended] 

By  removing  the  current  "Time  of 
designation.  Sunrise  to  sunset,  Tuesday 
through  Saturday;  other  times  by  NOTAM" 
and  substituting  "Time  of  designation. 
Sunrise  to  2200,  Monday  through  Friday; 
other  times  by  NOTAM." 
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Issued  in  Washington.  DC,  on  January  25, 
1999. 

Reginald  C.  Matthews, 

Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 
[FR  Doc.  99-2136  Filed  1-28-99;  8:45  am] 
BILUNQ  CODE  4910-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 

indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

CFR  Correction 

In  Title  21  of  the  Code  of  Federal 
Regulations,  parts  170  to  199,  revised  as 
of  April  1. 1998,  make  the  following 
corrections: 

1.  In  §  178.3130(b),  on  page  364.  in 
the  second  column,  in  the  first  line  of 
number  2  under  Alkyl  mono-  and 
disulfonic  acids,  correct  "be"  to  read 
"to",  and  in  the  same  column,  at  the 
end  of  the  fourth  paragraph,  after  the 
words  "such  foods  have  a  pH",  add  the 
words  "above  5.0". 

2.  In  §  178.3620(c)(3),  on  page  384,  in 
the  first  column,  in  the  first  full 
paragraph,  line  14,  after  the  words 
"Loosen  the"  correct  "top"  to  read 
"topmost"  and  add  the  follovdng: 

•  •  •  •  0 

"few  millimeters  of  each  adsorbent 
layer  with  the  end  of  a  metal  rod  before 
the  addition  of  the  next  layer.  Continue 
packing  in  this  manner  until  all  the  14 
grams  of  the  adsorbent  is  added  to  the 
tube.  Level  off  the  top  of  the  adsorbent 
by  pressing  down  firmly  with  a  flat  glass 
rod  or  metal  plunger  to  make  the  depth 
of  the  adsorbent  bed  approximately  12.5 
centimeters  in  depth.  Turn  off  the 
vacuimi  and  remove  the  suction  flask. 
Fit  the  500-milliliter  reservoir  onto  the 
top  of  the  chromatographic  column  and 
prewet  the  column  by  passing  100 
milliliters  of  isooctane  through  the 
column.  Adjust  the  nitrogen  pressure  so 
that  the  rate  of  descent  of  the  isooctane 
coming  off  the  column  is  between  2-3 
millihters  per  minute.  Discontinue 
pressure  just  before  the  last  of  the 
isooctane  reaches  the  level  of  the 
adsorbent.  (Caution:  Do  not  allow  the 
liquid  level  to  recede  below  the 
adsorbent  level  at  any  time.)  Remove  the 
reservoir  and  decant  the  5-milliliter 
isooctane  concentrate  solution  onto  the 
column  and  with  sUght  pressure  again 
allow  the  Uquid  level  to  recede  to  barely 
above  the  adsorbent  level.  Rapidly 
complete  the  transfer  similarly  with  two 
5-milliliter  portions  of  isooctane. 


swirling  the  flask  repeatedly  each  time 
to  assure  adequate  washing  of  the 
residue.  Just  before  the  final  5-milliliter 
wash  reaches  the  top  of  the  adsorbent, 
add  100  milliliters  of  isooctane  to  the 
reservoir  and  continue  the  percolation 
at  the  2-3  milliliters  per  minute  rate. 
Just  before  the  last  of  the  isooctane 
reaches  the  adsorbent  level,  add  100 
milliliters  of  10  percent  benzene  in 
isooctane  to  the  reservoir  and  continue 
the  percolation  at  the" 

*  •        •        •        • 

2.1n  §  178.3910(a)(2)  table,  on  pages 
406  and  407,  in  the  first  column,  under 
"List  of  substances",  correct  the  second, 
third,  and  fifth  entries  to  read  as 
follows: 

•  •        *        *        • 

a-Butyl-fi-hydroxypoly(oxypropyl- 
ene)  (CAS  Reg.  No.  9003-13-8)  having  a 
minimum  molecular  weight  of  1000. 

a-Lauroyl-fJ-hydroxpoly 
(oxyethylene)  (CAS  Reg.  No.  9004-81-3) 
having  a  minimum  molecular  weight  of 
200. 

•  •        *        •        • 

a/pho-Alkyl-o/nego-hydroxypoly- 
(oxyethylene)  produced  by  the 
condensation  oflmoleofCi2-Ci5 
straight  chain  primary  alcohols  with  an 
average  of  3  moles  of  ethylene  oxide 
(CAS  Reg.  No.  68002-97-1). 

*  •        •         •        • 

(FR  Doc.  99-55505  filed  1-28-99;  8:45  am) 

BILUNG  CODE  1S0S-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  175 

Indirect  Food  Additives:  Adhesives 
and  Components  of  Coatings 

CFR  Correction 

In  Title  21  of  the  Code  of  Federal 
Regulations,  parts  170  to  199,  revised  as 
of  April  1, 1998,  on  page  157,  second 
column,  §  175.300  is  corrected  in 
paragraph  {b)(3)(vii)(a)  by  correcting  the 
CAS  Reg.  No.  for  1,4- 
cyclohexanedicarboxyUc  to  read  "(CAS 
Reg.  No.  1076-97-7)". 

|FR  Doc.  99-55504  filed  1-28-99;  8:45  am) 

BILUNQ  CODE  1SO»-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 

[Docket  No.  78N-036L] 

RIN  0910-AA01 

Laxative  Drug  Products  for  Over-the- 
Counter  Human  Use 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  establishing  that  the  over-the- 
counter  (OTC)  stimulant  laxative 
ingredients  danthron  and 
phenolphthalein  are  not  generally 
recognized  as  safe  and  effective  and  are 
misbranded.  FDA  is  issuing  this  final 
rule  as  part  of  its  ongoing  review  of  OTC 
drug  products  after  considering  data  and 
information  on  the  safety  of  danthron 
and  phenolphthalein. 
EFFECTIVE  DATE:  January  29,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  A.  Turner,  Center  for  Drug 
Evaluation  and  Research  (HFD-560), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-627-2222. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  the  Federal  Register  of  March  21, 
1975  (40  FR  12902),  FDA  published, 
under  §  330.10(a)(6)  (21  CFR 
330.10(a)(6)).  an  advance  notice  of 
proposed  rulemaking  to  establish  a 
monograph  for  OTC  laxative, 
antidiarrheal,  emetic,  and  antiemetic 
drug  products,  together  with  the 
recommendations  of  the  Advisory 
Review  Panel  on  OTC  Laxative. 
Antidiarrheal.  Emetic,  and  Antiemetic 
Drug  Products  (the  Panel),  which  was 
the  advisory  review  panel  that  evaluated 
data  on  the  active  ingredients  in  these 
classes.  In  the  advance  notice  of 
proposed  rulemaking,  the  Panel 
recommended  Category  I  (generally 
recognized  as  safe  and  effective  and  not 
misbranded)  status  for  the  OTC 
stimulant  laxative  ingredients  danthron 
and  phenolphthalein  (40  FR  12902  at 
12908  to  12910).  The  agency  concurred 
with  the  Panel's  Category  I  classification 
of  these  ingredients  in  the  tentative  final 
monograph  pubhshed  in  the  Federal 
Register  of  January  15,  1985  (50  FR  2124 
at  2152  to  2156). 

In  the  Federal  Register  of  September 
2.  1997  (62  FR  46223),  FDA  reopened 
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the  administrative  record  and  proposed 
to  amend  }he  tentative  final  monograph 
for  OTC  l^ative  drug  products  to 
reclassify  danthron  and 
phenolphtihalein  from  Category  I  to 
Category  II  (not  generally  recognized  as 
safe  and  effective  or  misbranded)  and  to 
add  these  ingredients  to  a  list  of 
nonmono^ph  active  ingredients. 
Interested  persons  were  invited  to 
submit  coinments  on  or  before  October 
2, 1997.  Diita  and  information  received 
after  the  a^inistrative  record  was 
reopened  »re  on  display  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane.  rm.  io61,  Rockville,  MD  20852. 

This  fintl  rule  declares  OTC  laxative 
drug  products  containing  the  active 
ingredientk  danthron  or 
phenolphtoalein  to  be  new  drugs  within 
the  meaning  of  section  201(p)  of  the 
Federal  Fobd,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  321(p)),  for  which  an 
application  or  abbreviated  application 
(hereinafter  called  application) 
approved  under  section  505  of  the  act 
(21  U.S.C.  J355)  and  21  CFR  part  314  is 
required  fqr  marketing.  In  the  absence  of 
an  approved  application,  products 
containing  these  drugs  for  laxative  use 
also  woulq  be  misbranded  under  section 
502  of  the  bet  (21  U.S.C.  352). 

The  final  rule  amends  part  310  (21 
CFR  part  3(10)  to  include  the  laxative 
active  ingredients  danthron  and 
phenolphthalein  by  adding  new 
§310.545(4)(12)(iv)(B).  Because  a  safety 
problem  has  been  identified  for  OTC 
drug  products  containing  danthron  and 
phenolphthalein,  this  final  rule  is 
effective  o|i  the  date  of  its  pubUcation 
in  the  Federal  Register.  Therefore,  on  or 
after  January  29,  1999,  no  OTC  drug 
products  that  are  subject  to  this  final 
rule  may  b  b  initially  introduced  or 
initially  d«  livered  for  introduction  into 
interstate  c  ommerce  unless  they  are  the 
subject  of  tn  approved  apphcation. 

Nineteeii  comments  were  received  in 
response  t(  i  the  proposed  rule  on 
danthron  and  phenolphthalein.  All 
comments  addressed  phenolphthalein. 
Copies  of  tbe  comments  received  are  on 
pubhc  display  in  the  Dockets 
Management  Branch  (address  above). 

n.  The  Agency's  Conclusions  on  the 
Comments! 

1.  Three  comments  agreed  that 
phenolphthalein  should  be  removed 
from  OTC  laxative  drug  products 
because  ofjthe  public  health  importance 
of  this  matter  and  the  need  for  prompt 
closure  by  JFDA.  Eight  comments 
contendedlthat  phenolphthalein  should 
remain  in  i  DTC  laxative  drug  products 
because  th  ;  National  Toxicology 
Program  (I  TP)  data  (Ref.  1)  were 


insufficient  to  determine  whether 
phenolphthalein  posed  a  risk  to 
humans,  and  because  phenolphthalein 
has  been  safely  and  effectively  used  for 
many  years.  Several  consumers 
indicated  that  they  will  not  be  able  to 
find  another  laxative  ingredient  as 
effective  as  phenolphthalein,  and 
believed  that  their  health  will  be 
affected  if  they  can  no  longer  use 
phenolphthalein. 

As  stated  in  this  document,  the 
agency  concludes  that  phenolphthalein 
is  not  safe  and  not  of  sufficient  medical 
value  to  outweigh  the  potential  risks 
associated  with  its  OTC  use.  As  there 
are  at  least  25  other  laxative  ingredients 
available  for  OTC  use,  the  agency 
concludes  that  consumers  have  access 
to  sufficient  alternative  laxatives. 

2.  Four  comments  oHered  alternatives 
to  removing  phenolphthalein  from  OTC 
laxative  drug  products.  Three  comments 
argued  that  stronger  warning  statements 
on  the  phenolphthalein  product  label 
and  public  education  would  adequately 
alert  consumers  of  the  potential  health 
risk  to  humans  and  emphasize 
appropriate  use  of  the  drug. 

The  agency  concludes  that  stronger 
warning  statements  and  public 
education  will  not  change  the  potential 
risk  of  using  phenolphthalein  and  that 
this  risk  is  not  acceptable  given  the 
benefit  for  laxative  use  in  the  OTC  target 
population. 

3.  Three  manufacturers  contended 
that  actual  carcinogenic  effects  of 
phenolphthalein  in  humans  have  not 
been  determined  and  recommended  that 
studies  be  conducted  to  evaluate  the 
safe  use  of  phenolphthalein  in  humans. 
One  manufactiuer  stated  that  these 
additional  data  may  take  2  to  3  years  to 
obtain  and  recommended  a  moratorium 
on  the  decision  to  remove 
phenolphthalein  from  OTC  laxative 
drug  products.  One  manufacturer 
offered  to  conduct  a  case  control  himian 
surveillance  safety  study.  Two 
manufacturers  recommended  that  FDA 
or  another  agency  conduct  studies  to 
evaluate  the  safe  use  of  phenolphthalein 
in  humans. 

The  agency  notes  that  it  is  the 
manufacturer's  responsibility  to  conduct 
studies  to  determine  whether 
phenolphthalein  is  safe  for  human  use. 
Because  of  public  health  concerns,  the 
agency  disagrees  that  phenolphthalein 
should  remain  on  the  market  while 
further  human  safety  studies  are  being 
conducted  and  is  stopping  initial 
introduction  or  initial  delivery  for 
introduction  into  interstate  commerce  of 
OTC  laxative  drug  products  containing 
phenolphthalein  as  of  the  date  this  final 
rule  is  published  in  the  Federal 
Register. 


4.  Two  manufacturers  submitted 
comments  (Refs.  2  through  8) 
questioning  the  validity  of  the  NTP  data 
(Ref.  1).  They  argued  that:  (1)  The 
studies  failed  to  demonstrate  a  proposed 
mechanism  of  genotoxic  action  for 
phenolphthalein  that  is  relevant  to 
humans,  (2)  alternative  mechanisms 
were  not  considered,  (3)  the  data 
obtained  from  the  p53  deficient  mouse 
study  are  inconsistent  with  what  was 
expected  based  on  the  2-year 
carcinogenicity  studies,  (4)  the  NTP  data 
do  not  provide  a  sufficient  basis  for  FDA 
to  draw  firm  conclusions  regarding  the 
potential  human  carcinogenicity  of 
phenolphthalein,  and  (5)  there  are  no 
relevant  human  data  to  draw  any  firm 
conclusions  regarding  potential  risk  of 
phenolphthalein  in  hiunans. 

One  comment  submitted  four 
consultant  reports  (Refs.  2  through  5), 
which  reanalyzed  the  NTP  data.  One 
report  by  Roe  (Ref.  3)  directed  criticisms 
primarily  at  the  p53  deficient  mouse 
study  and  the  "null"  mouse,  which 
lacks  both  wild  type  p53  alleles.  Roe 
dismissed  the  positive  genotoxicity 
results  as  apparent  only  imder 
conditions  of  toxicity  or  in  some  cases 
as  an  estrogenic  effect.  Roe  also  rejected 
the  findings  of  genotoxicity 
demonstrated  for  phenolphthalein  in 
the  Chinese  Hamster  Ovary  (CHO)  cell 
chromosome  aberrations  assays,  in  the 
several  positive  in  vivo  micronucleus 
assays,  and  in  the  mutation  and 
chromosomal  aberration  findings  in  the 
Syrian  hamster  embryo  cells  (SHE) 
transformation  assay  by  Tsutsui  et  al. 
(Ref.  9). 

Two  reports  from  CanTox  U.S.,  Inc., 
(Refs.  2  and  4)  concurred  with  the 
estrogenic  mechanism  of  carcinogenesis 
proposed  by  Roe.  CanTox  proposed  that 
an  aneugenic  effect  may  be  involved 
and  questioned  the  validity  of  the 
mutagenicity  data  presented  by  Tsutsui 
et  al.  (Ref.  9)  for  the  SHE  cell  assay, 
noting  that  the  control  data  were  not 
different  from  the  treated  groups. 

One  comment  included  a  position 
paper  on  phenolphthalein  from  the 
European  Agency  for  the  Evaluation  of 
Medicinal  Products,  Committee  for 
Proprietary  Medicinal  Products  (CPMP) 
(Ref.  7).  The  CPMP  argued  that  while 
carcinogenicity  and  genotoxicity  for 
phenolphthalein  were  confirmed  by 
data  from  a  transgenic  mouse  model,  the 
systemic  exposures  to  active  drug,  both 
in  the  conventional  rodent  bioassays 
and  p53  mouse,  appeared  to  be  well  in 
excess  of  those  likely  to  be  encountered 
in  normal  himian  use.  CPMP  stated  that 
the  extent  of  risk  to  hiunans  cannot  be 
established  without  adequate 
mechanistic  data  addressing  whether  a 
threshold  exists  for  the  carcinogenic 
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effects  in  mice  and  the  in  vivo  genotoxic 
effects.  CPMP  added  that  it  was  unable 
to  verify  from  original  data  FDA's 
statement  that  the  "systemic  exposures 
in  rodents  were  approximately  fortyfold 
to  seventyfold  and  sixtyfold  to 
hundredfold  the  human  exposure  for 
rats  and  mice,  respectively." 

Another  comment  (Ref.  8)  also 
reanalyzed  the  NTP  data  and  concluded 
that  phenolphthalein  was  a  genotoxic 
carcinogen  in  rodents.  No  new 
information  was  submitted. 

The  comments  did  not  submit  any 
new  data,  but  focused  on  interpreting 
Hndings  that  already  were  available. 
The  issue  of  carcinogenicity  through  a 
genotoxic  mechanism  was  discussed  in 
the  proposed  rule  (62  PR  46223  at 
46224)  and  at  the  April  30, 1997,  FDA 
Center  for  Drug  Evaluation  and  Research 
(CDER)  Carcinogenicity  Assessment 
Committee  (CAC)  meeting  (Ref.  10).  The 
CAC  concluded  that  the  study  in  p53 
heterozygous  mice  supports  other 
evidence  that  phenolphthalein  may  be 
carcinogenic  through  a  genotoxic 
mechanism.  There  was  a  clear  dose- 
dependent  increase  in  the  incidence  of 
thymic  lymphoma  in  the  p53  assay, 
confirming  one  of  the  primary  tumors  of 
concern  to  the  CAC  based  on  its  original 
evaluation  of  the  2-year  assay  data. 
These  tumors  occurred  at  doses  that 
showed  no  other  signs  of  toxicity. 
Further,  the  CAC  believed  that  the 
results  of  several  of  the  assays  and  data 
support  a  genotoxic  clastogenic 
mechanism.  Phenolphthalein  was 
positive  in  chromosome  aberration  tests 
and  showed  chromosomal  abnormaUty 
and  hypoxanthine 
phosphoribosyltransferase  (hprt) 
mutations  in  the  SHE  cell  assay,  where 
nontoxic  doses  caused  cell 
transformation,  mutations,  and 
chromosome  aberration.  The  p53 
protein  accumulation  in  the  nucleus  of 
thymic  lymphoma  cells  of  the  original 
2-year  mouse  bioassay,  coupled  with  the 
deletion  of  the  wild  type  p53  allele  in 
the  thymic  lymphomas  of  p53  mice,  is 
indicative  of  interaction  with  the  p53 
gene  as  a  target  site.  In  vivo,  repeated 
exposure  resulted  in  micronuclei  in 
both  the  original  bioassay  and  in  p53 
mice  studies.  In  the  p53  mice,  an 
increase  in  peripheral  blood 
micronucleus  occurred  even  at  the  low 
doses  (about  15  times  the  human 
exposure)  with  increased  duration  of 
treatment  without  establishing  a  no 
effect  dose.  Further,  the  exposures  used 
to  demonstrate  these  in  vivo  and  in  vitro 
genotoxic  effects  were  in  the  range  that 
could  occur  with  human  laxative  use. 
With  regard  to  use  of  the  p53  assay 
and  its  usefulness  for  quantitative  risk 
assessment,  NTP  used  the  p53 


heterozygous  mouse  assay  to  test 
phenolphthalein;  therefore,  many  of  the 
comments  in  Roe's  report  regarding  the 
"null"  mouse  (which  lacks  ^th  wild 
type  p53  alleles)  do  not  apply. 
Information  is  available  regarding  the 
responsiveness  of  the  p53  model  and 
the  types  of  compounds  to  which  it 
responds.  To  date,  when  using  a  6- 
month  protocol  design,  the  p53  mouse 
only  appears  to  respond  to  compounds 
known  to  be  carcinogenic  and 
genotoxic,  and  not  to  compounds  that 
are  carcinogenic  and  nongenotoxic. 
There  is  also  no  evidence  to  date  that 
the  p53  heterozygous  mouse  assay  that 
was  used  responds  to  carcinogens  at 
significantly  lower  doses  than  are 
positive  in  standard  bioassays.  Data  for 
the  micronucleus  response  from  Tice  et 
al.  (Ref.  11)  indicate  Uiat,  while  the 
maximal  response  in  the  p53  mouse  is 
greater  than  for  other  strains  of  mice, 
response  below  2,000  milligram/ 
kilogram/ day  is  similar  to  that  of  normal 
CD-I  mice  similarly  treated  with 
phenolphthalein.  Furthermore,  the 
tumor  response  to  phenolphthalein  in 
the  p53  model  occurred  over  a  dose 
range  that  could  have  been  predicted 
based  on  the  results  of  the  2-year 
bioassay  in  mice  (assuming  a  genotoxic 
mechanism).  Thus,  the  agency  considers 
it  reasonable  to  use  the  p53  model  as  a 
part  of  the  weight  of  evidence  in 
assessing  a  drug  suspected  of  being  a 
genotoxic  carcinogen. 

The  agency  further  notes  that  the 
CAC's  evaluation  was  not  a  quantitative 
assessment  for  either  the  standard 
bioassays  or  the  p53  assay,  rather  the 
data  were  viewed  qualitatively 
considering  exposure.  The  evidence 
from  several  experimental  studies 
indicating  that  phenolphthalein  acts 
through  a  genotoxic  mechanism  via 
deoxyribonucleic  acid  (DNA)  structural 
damage  decreases  the  utility  of  a  direct 
quantitative  risk  assessment.  The 
genotoxicity  data  were  also  considered 
in  the  evaluation  of  the  2-year  bioassay 
results,  which  contributed  significantly 
to  the  conclusion  of  a  relevant  risk  to 
humans.  The  p53  mouse  assay  was 
conducted  under  test  conditions  where 
factors  such  as  target  organ  toxicity  did 
not  confound  its  interpretation,  and 
where  exposures  and  pharmacodynamic 
effects  were  well  characterized.  TTius, 
the  results  of  the  p53  mouse  assay 
appear  to  be  more  likely  relevant  to 
humans  than  the  results  from  the  2-year 
bioassay  as  conducted. 

Further,  the  agency  disagrees  with 
Roe's  dismissal  of  the  genotoxic 
findings  in  the  CHO  cell  chromosome 
aberration,  micronucleus.  and  SHE  cell 
transformation  assays  as  apparent  under 
conditions  of  toxicity  or  in  some  cases 


as  an  estrogenic  effect.  The  agency  is 
aware  that  phenolphthalein  is  known  to 
have  estrogenic  activity.  The 
information  available  on 
phenolphthalein  indicates  that  its 
potency  for  binding  at  estrogen 
receptors  and  for  induction  of  estrogenic 
effects  is  low  compared  to  endogenous 
estrogens  (by  about  a  factor  of  10^  and 
10*  less  than  estradiol).  Given  the 
concentrations  of  phenolphthalein 
achieved  in  the  bioassays,  this  action 
may  be  considered  to  have  little  overall 
contribution  to  the  estrogenic  load  in 
the  rodent  models  tested.  The  types  of 
tumors  observed  for  phenolphthalein 
are  generally  unUke  those  observed  with 
other  estrogenic  chemicals.  While  there 
may  be  some  contribution  by  estrogenic 
effects  in  the  tumor  response,  the 
estrogenic  effects  appear  most  relevant 
for  the  ovarian  tumors  observed  only  in 
the  2-year  mouse  bioassay. 

The  genotoxic  effects  of 
phenolphthalein  were  observed  under 
conditions  compatible  with  the 
International  Conference  on 
Harmonization  (ICH)  guidance  for  the 
conduct  of  such  genotoxicity  studies. 
Although  the  repeat  dose  micronucleus 
assay  that  was  originally  reported  was 
conducted  at  doses  causing  bone 
marrow  toxicity,  which  could  be  viewed 
as  confounding  the  results,  the 
micronucleus  assay  conducted  in  the 
p53  mouse  exhibited  little  evidence  of 
toxicity  and  yielded  results  essentially 
identical  to  those  of  the  prior  assays. 
Thus,  excessive  toxicity  is  not  essential 
to  the  micronucleus  response  for 
phenolphthalein.  Further,  this  assay, 
although  not  part  of  the  standard  ICH 
test  battery,  is  believed  by  many  in  the 
scientific  community  to  be  a  more 
comprehensive  assessment  than  the 
acute  dose  micronucleus  assay,  as  it 
allows  for  any  metabolic  induction 
processes  that  might  occur  in  vivo.  This 
assay  also  allows  exposures  to  achieve 
steady  state  conditions  and  reduces  the 
uncertainty  of  appropriate  sampling 
times,  which  can  confound  the  standard 
acute  assessments.  Use  of  such  tests  is 
in  accordance  with  ICH  recommended 
guidelines  for  additional  genotoxicity 
testing  where  positive  findings  have 
been  observed  in  carcinogenicity 
studies. 

The  agency  notes  that  there  was  an 
error  in  the  Tsutui  et  al.  report  (Ref.  9). 
in  that  the  number  of  mutations  found 
in  the  control  group  for  the  SHE  cell 
transformation  assay  should  have  been 
reported  as  <0.25  x  10-*.  The  Tsutui  et 
al.  findings  for  the  control  treatment  are 
consistent  with  historical  experience 
and  less  than  1/16  the  response  in 
phenolphthalein  treated  ce'ls.  The 
positive  control  produced  au  effect  only 
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threefold  grater  than  phenolpbthalein. 
Thus,  the^  data  indicate  a  mutational 
effect  for  p^ienolphthalein. 

The  datal  also  indicate  that  both 
aneuploidy  and  structural  damage  are 
caused  by  phenolpbthalein.  Tice  et  al. 
(Ref.  11)  snowed  a  possible  increase  in 
aneuploidy  based  on  the  kinetochore 
analysis.  Inere  was  also  significant 
evidence  of  structiu^l  damage; 
phenolpbthalein  treatment  caused  an 
approximate  fourfold  increase  in 
micronuclti  with  structural  damage  and 
an  eightfold  increase  in  aneugenic 
damage  calculated  based  on  the  ratio  of 
normochramatic  erythrocytes  and 
polycbrometic  erythrocytes,  and  the 
increase  ini  micronuclei.  Also,  an  effect 
on  aneupldidy  was  not  observed  in  the 
study  by  Tkutsui  et  al.  (Ref.  9)  with  SHE 
cells,  whereas  DNA  structural  damage 
and  mutatiton  were  reported.  The  view 
that  aneuploidy  is  the  primary 
mechanisTQ  of  genetic  damage  related  to 
the  carcinogenic  effect  also  ignores  the 
evidence  of  structural  damage  observed 
in  the  CHO  cell  chromosomal  aberration 
studies,  including  those  done  by  NTP, 
with  responses  approaching  those  seen 
with  the  positive  control.  Although  the 
loss  of  heterozygosity  observed  in 
tumors  fro^  the  p53  mouse  could  be 
explained  t>y  an  aneugenic  mechanism, 
it  could  alao  be  the  result  of  a 
chromosome  break  or  deletion  of  a 
significant  segment  of  the  p53  region 
targeted  byj  the  assay.  This  allele  loss 
was  also  siiecific  for  the  p53  wild-type 
gene,  with  ho  effect  on  the  null  allele. 
Such  a  selective  effect  would  not  be 
anticipated  from  chromosome  loss  by  an 
aneugenic  inechanism  functioning  at  the 
spindle  apparatus. 

One  CanTox  report  (Ref.  5)  presented 
information  on  the  effects  of 
phenolphtjkalein  on  thymidylate 
synthase  (TS)  activity  and  the  potential 
relationship  to  the  genotoxic  and 
carcinogenic  effects  observed  following 
phenolphtlialein  treatment  in  various 
systems.  This  report  was  evaluated  by 
FDA's  Executive  CAC  and  Genetic 
Toxicology  Committees  (the 
Committeek)  (Ref.  12),  which  noted  that 
the  TS  enzyme  inhibitory  activity  was 
reported  for  a  bacterial  source  and  could 
differ  between  the  bacterial  and  human 
or  other  mammalian  forms,  but  there  is 
no  infonna  tion  available  for  assessing 
increased  or  decreased  sensitivity.  The 
Committees  found  no  available 
informatioii  for  estimation  of 
intracellular  versus  extracellular 
concentrations  of  phenolpbthalein  to 
determine  whether  the  in  vivo 
phenolpbthalein  concentrations  are 
within  a  reasonable  range  of  those  that 
were  studied  in  vitro  for  TS  inhibition. 
The  inhlbi'  or  effects,  however,  appear  to 


occur  at  plasma  concentrations  of 
phenolpbthalein  tenfold  to  hundredfold 
greater  than  the  plasma  concentrations 
associated  with  in  vivo  effects.  There 
was  also  no  information  available  on  the 
TS  activity  of  the  glucuronide  or  other 
metabolites  of  phenolpbthalein.  In 
addition,  the  nucleotide  pool  disruption 
model  lacked  in  vivo  data  and  other 
information  showing  that  a  disruption 
of  nucleotide  pools  was  caused  by 
phenolpbthalein  or  that  nucleotide  pool 
effects  were  involved  In  the  observed 
responses  to  phenolpbthalein.  The 
Committees  noted  that  the  effects  of 
phenolpbthalein  on  Induction  of 
micronuclei  could  be  considered 
consistent  with  an  effect  on  TS,  based 
on  comparisons  of  effects  with  5- 
fluorouracil  (5-FU)  and  methotrexate 
(MTX)  treatment.  However,  the  TS 
inhibitory  activity  does  not  appear 
consistent  with  or  explain  the  other 
observed  effects  of  phenolpbthalein.  In 
contrast  to  the  assays  conducted  on 
phenolpbthalein,  5-FU  and  MTX  failed 
to  Increase  SHE  cell  transformation. 
This  suggests  that,  if  phenolpbthalein  is 
active  as  a  TS  inhibitor  at  the  tested 
concentrations,  its  effects  on  SHE  cells 
(such  as  transformation,  mutation,  and 
chromosomal  aberration)  appear 
independent  of  the  TS  activity.  Also, 
phenolpbthalein  is  associated  with 
Increased  chromosomal  aberrations  in 
CHO  cells  only  in  the  presence  of 
metabolic  activation.  This  contrasts 
with  the  ability  of  phenolpbthalein  to 
directly  inhibit  TS.  The  comment's 
suggestion  that  the  effect  in  CHO  cells 
is  due  to  fragile  site  damage  in  the  CHO 
cell  genome  is  not  consistent  with  data 
provided  by  Witt  et  al.  (Ref.  6),  nor  with 
the  observations  on  CHO  cells  discussed 
at  the  April  2,  1996,  CAC  meeting  (Ref. 
13).  In  both  data  sets,  there  were 
increases  in  both  complex  and  simple 
chromosomal  breaks.  In  the  latter  data 
set,  the  proportionate  response  of 
simple  {md  complex  breaks  appears 
similar  to  that  caused  by 
cyclophosphamide  (a  known 
genotoxicant  used  as  the  positive 
control  for  the  assay).  There  was  no 
discussion  by  the  comment  as  to  why  a 
fragile  site  response  would  not  be 
relevant  for  human  adverse  effects.  The 
Committees  noted  that  in  a 
chromosomal  aberration  assay  on 
human  peripheral  blood  lymphocytes 
tested  in  vitro  (Ref.  14),  there  was 
evidence  of  a  clastogenic  response  from 
one  of  two  subjects  tested.  While  there 
is  evidence  that  phenolpbthalein  can 
inhibit  TS  in  some  in  vitro  systems,  the 
Committees  stated  that  the  data  do  not 
support  the  argument  that  TS  inhibition 
explains  all  of  the  genetic  damage 


observed  in  tests  conducted  on 
phenolpbthalein,  and  that  TS  inhibition 
is  the  underlying  mechanism  of  tumor 
formation  in  the  three  in  vivo  assays 
conducted.  The  Committees  concluded 
that  the  data  on  TS  inhibition  do  not 
refute  the  potential  relevance  of 
phenolpbthalein 's  toxicologic  effects  for 
humans. 

The  CPMP  (Ref.  7)  contended  that  the 
extent  of  risk  in  humans  caimot  be 
established  because  the  mechanistic 
data  are  inadequate  and  the 
phenolpbthalein  doses  used  In  the 
study  were  excessive.  The  agency  is  not 
aware  of  any  available  data  that  would 
suggest  that  the  mechanisms  thought  to 
accoimt  for  tumor  induction  by 
phenolpbthalein  in  experimental 
animals  would  not  also  operate  In 
humans.  Further,  the  phenolpbthalein 
exposures  used  to  demonstrate  the  in 
vivo  and  vitro  genotoxic  effects  were  in 
the  range  of  those  that  humans  use  to 
cause  laxation.  The  agency  also  notes 
that  the  exposure  information  for 
phenolpbthalein  that  the  CPMP  could 
not  verify  was  based  on  data  obtained 
from  a  k^etlc  study  (Ref.  15)  sponsored 
by  the  1992-1993  Nonprescription  Drug 
Manufacturers  Association 
Phenolpbthalein  Study  Group. 

After  review  of  all  the  available  data, 
the  agency  concludes  that 
phenolpbthalein  caused  chromosome 
aberrations,  cell  transformation,  and 
mutagenicity  in  mammalian  cells. 
Because  benign  and  malignant  tumor 
formation  occurs  at  multiple  tissue  sites 
in  multiple  species  of  experimental 
animals,  phenolpbthalein  is  reasonably 
anticipated  to  have  himian  carcinogenic 
potential. 
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5.  One  comment  expressed  concern 
about  the  availability  of  an  acceptable 
bowel  cleansing  system  for  use  by 
physicians  if  the  use  of  phenolphthalein 
is  banned.  The  comment  argued  that  its 
bowel  cleansing  system  containing 
phenolphthalein,  magnesium  citrate, 
and  bisacodyl  should  not  be  considered 
an  OTC  laxative.  The  comment  stated 
that  if  phenolphthalein  cannot  be  used, 
patients  may  be  misdiagnosed  because 
adequate  bowel  cleansing  was  not 
achieved  prior  to  undergoing  a  bowel 
examination.  The  comment  requested 
that  the  agency  allow  the  continued  sale 
of  phenolphthalein  in  bowel  cleansing 
systems  if  the  product  is  adequately 
labeled,  limited  to  a  one-time 
application,  and  purchased  and  used 
under  a  physician's  supervision. 

This  final  rule  prohioits  the  use  of 
phenolphthalein  in  OTC  laxative  drug 
products.  If  an  OTC  bowel  cleansing 
system  is  reformulated  to  contain  a 
different  laxative  ingredient,  data  must 
be  submitted  to  the  rulemaking  for  OTC 
laxative  ingredients  to  support  the 
safety  and  effectiveness  of  the 
reformulated  bowel  cleansing  system. 
Bowel  cleansing  systems  that  contain 
phenolphthalein  and  are  limited  to 
purchase  and  use  under  a  physician's 
supervision  may  be  submitted  for 
agency  review  in  a  new  drug 
application. 

6.  One  comment  stated  that  if 
phenolphthalein  is  reclassified  as  a 
Category  II  ingredient  in  the  final  rule, 
an  immediate  effective  date  would  be 
imfair  because  it  would  cause 


significant  economic  harm  to 
manufacturers  of  phenolphthalein.  The 
comment  recommended  that  a  1-year 
transition  period  be  allowed  for 
manufacturers  to  reformulate  their 
laxative  products,  which  vdll  involve 
the  purchase  and  production  of  new 
materials  and,  possibly,  new  equipment. 
The  comment  did  not  present  any 
information  that  was  not  previously 
addressed  in  the  proposed  rule. 

Because  over  1  year  has  passed  since 
the  proposal  was  published,  providing 
adequate  time  for  reformulation,  the 
agency  denies  the  comment's  request.  In 
the  preamble  to  the  proposed  rule  (58 
FR  at  46226  to  46227),  FDA  found  good 
cause  under  5  U.S.C.  553(d)  and  21  CFR 
10.40(c)(4)  for  an  immediate  effective 
date  for  this  final  rule.  In  the  reasons 
given  in  that  preamble,  as  well  as  the 
fact  that  an  additional  period  of  more 
than  1  year  has  passed;  the  agency 
confirms  the  finding  of  good  cause  for 
an  immediate  effective  date  for  this  final 
rule. 

rV.  The  Agency's  Final  Conclusions  on 
Danthron  and  Phenolphthalein 

Based  on  new  data  and  information, 
the  agency  is  reclassifying  the  stimulant 
laxative  ingredients  danthron  and 
phenolphthalein  from  Category  I 
(monograph)  to  Category  II 
(nonmonograph)  and  is  adding  danthron 
and  phenolphthalein  to  the  list  of 
stimulant  laxatives  in 
§310.545(a)(12)(iv).  The  current  list  in 
that  section  is  redesignated  as 
§  310.545{a)(12)(iv)(A)  and  danthron 
and  phenolphthalein  are  being  included 
in  new  §  310.545(a)(12)(iv)(B).  As  a 
result  of  this  reclassification  of  danthron 
and  phenolphthalein,  the  amendments 
proposed  in  §§  334.18,  334.30,  334.32, 
334.60,  and  344.66  (62  FR  46223  at 
46227)  will  be  finalized  in  the  final  rule 
for  OTC  laxative  drug  products,  to  be 
published  in  a  future  issue  of  the 
Federal  Register. 

V.  Analysis  of  Impacts 

One  comment  was  received  in 
response  to  the  agency's  request  in  the 
proposal  for  specific  comment  on  the 
economic  impact  of  this  rulemaking  (62 
FR  46223  at  46225).  (See  comment  6  of 
this  document.) 

FDA  has  examined  the  impacts  of  this 
final  rule  under  Executive  Order  1 2866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety. 


and  other  advantages;  distributive 
impacts;  and  equity).  Under  the 
Regulatory  Flexibility  Act,  if  a  rule  has 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  an 
agency  must  analyze  regulatory  options 
that  would  minimize  any  significant 
impact  of  the  rule  on  small  entities. 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1501  et  seq.) 
requires  that  agencies  prepare  a  written 
statement  and  economic  analysis  before 
proposing  any  rule  that  may  result  in  an 
expenditure  in  any  1  year  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  (adjusted  annually  for 
infiation). 

The  agency  beheves  that  this  final 
rule  is  consistent  with  the  principles  set 
out  in  the  Executive  Order  and  in  these 
two  statutes.  The  purpose  of  this  final 
rule  is  to  establish  conditions  under 
which  the  OTC  stimulant  laxative 
ingredients  danthron  and 
phenolphthalein  are  not  generally 
recognized  as  safe  and  effective. 
Cessation  of  marketing  of  OTC  laxative 
drug  products  containing  danthron 
occurred  in  1987.  Therefore,  no 
reformulation  or  relabeling  will  be 
necessary  for  this  ingredient. 

Products  containing  phenolphthalein 
will  need  to  be  reformulated  to  replace 
the  ingredient  with  another  laxative 
active  ingredient.  A  number  of  laxative 
ingredients  in  proposed  part  334  (50  FR 
2124  at  2152)  could  be  used.  In 
addition,  most  OTC  laxative  drug 
products  containing  phenolphthalein 
have  already  been  reformulated  since 
the  proposal  was  pubhshed. 

When  the  proposed  rule  was 
published,  the  agency  was  aware  of  only 
one  phenolphthalein  dosage  form,  a 
flavored  chewable  tablet.  Sales  of  this 
dosage  form  by  all  manufacturers  were 
about  $20  million  in  1995  (most 
attributed  to  one  large  manufacturer), 
comprising  about  3  percent  of  the  total 
retail  market  for  laxative  products.  The 
major  manufacturer  of  this  product 
informed  the  agency  on  August  29, 1997 
(  Ref.  1),  that  it  planned  to  reformulate 
the  product  with  another  OTC  laxative 
ingredient  within  60  days. 

Because  these  products  must  be 
manufactiu^d  in  compliance  with  the 
pharmaceutical  current  good 
manufacturing  practices  (21  CFR  parts 
210  and  211),  all  firms  have  the 
necessary  skills  and  personnel  to 
perform  the  tasks  of  reformulation, 
validation,  and  relabeling  either  in- 
house  or  by  contractual  arrangement. 
The  rule  will  not  require  any  new 
reporting  and  recordkeeping  activities. 
No  additional  professional  frills  are 
needed.  There  are  no  other  Federal  rules 
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that  duplica:e,  overlap,  or  conflict  with 
this  rule. 

Based  on  he  agency's  understanding 
that  most  m  inufacturers  have  already 
reformulatei  1  or  otherwise  are  in  the 
process  of  r«  formulating,  the  agency 
expects  that  this  final  rule  will  not  be 
economically  significant  under 
Executive  Oder  12866,  nor  would  it 
impose  an  L  nfunded  Mandate  (as  that 
term  is  desc  ibed  in  the  Unfunded 
Mandate  Re  orm  Act).  The  agency  also 
believes  thai  it  has  undertaken  steps  to 
reduce  the  burden  to  small  entities. 
Nevertheless,  some  entities  may  incur 
significant  impacts,  especially 
manufacturers  that  still  must 
reformulate  heir  phenolphthalein 
products  and,  to  a  lesser  extent,  private 
label  manuf)  icturers  that  provide 
labeling  for  i  i  number  of  the  affected 
products.  Danthron  was  removed  from 
OTC  laxativi!  drug  products  in  1987  and 
has  not  beenj  available  for  approximately 
10  years.  Therefore,  it  is  unlikely  that 
reclassification  of  danthron  as  a 
nonmonogra  ph  ingredient  would  have 
any  econom  c  impact.  This  economic 
analysis,  tog  sther  with  other  relevant 
sections  of  ttis  document,  serves  as  the 
agency's  fin^l  regulatory  flexibility 
analysis,  as  tequired  under  the 
Regulatory  flexibility  Act. 

VI.  Referenc^ 

1.  Commenl  No.  Cl73,  Docket  No.  78N- 
036L.  Dockets  Management  Branch. 

VII.  Paperwjirk  Reduction  Act  of  1995 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  orManagement  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  rjequired. 

VUI.  Enviroimental  Impact 

The  agency  has  determined  under  21 
CFR  25.31(cf  that  this  action  is  of  a  type 
that  does  noi  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  ei  ivironmental  assessment 
nor  an  enviri  >nmental  impact  statement 
is  required. 

List  of  Subje:ts  in  21  CFR  Part  310 

Administr  itive  practice  and 
procedure.  EJrugs,  LabeUng,  Medical 
devices,  Reporting  and  recordkeeping 
requirement^. 

Therefore, 'under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  310  is 
amended  as  follows: 

PART  310— NEW  DRUGS 


l.The 
part  310  continues 


authority  citation  for  21  CFR 
to  read  as  follows: 


Authority:  21  U.S.C.  321,  331.  351,  352. 
353,  355,  360b-360f,  360j,  361(a),  371,  374, 
375,  379e;  42  U.S.C.  216,  241,  242(a),  262, 
263b-263n. 

2.  Section  310.545  is  amended  by 
redesignating  paragraph  (a)(12)(iv)  as 
paragraph  (a)(12)(iv)(A)  and  by  revising 
the  newly  redesignated  heading,  by 
adding  paragraphs  (a)(12)(iv)(B)  and 
(d)(29),  and  by  revising  paragraph  (d) 
introductory  text  and  paragraph  (d)(1)  to 
read  as  follows: 

§310.545    Drug  products  containing 
certain  active  ingredients  offered  over-the- 
counter  (OTC)  for  certain  uses. 

(a)  *   *   * 
12)  *   *   * 

(iv)(A)  Stimulant  laxatives — 
Approved  as  of  May  7, 1991.  •  *    • 

(iv)(B)  Stimulantlaxatives — Approved 
as  of  January  29, 1999. 
Danthron 
Phenolphthalein 
***** 

(d)  Any  OTC  drug  product  that  is  not 
in  compliance  with  this  section  is 
subject  to  regulatory  action  if  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
after  the  dates  specified  in  peiragraphs 
{d)(l)  through  (d)(29)  of  this  section. 

(1)  May  7,  1991.  for  products  subject 
to  paragraphs  (a)(1)  through  (a)(2)(i), 
(a)(3)  through  (a)(4).  (a)(6)(i)(A). 
(a)(6)(ii)(A).  (a)(7)  (except  as  covered  by 
paragraph  (d)(3)  of  this  section).  (a)(8)(i). 
(a)(10)(i)  through  (a)(10)(iii).  (a)(12)(i) 
through  (a)(12)(iv)(A).  (a)(14)  through 
(a)(15)(i).  and  (a)(16)  through  (a)(18)  of 
this  section. 
***** 

(29)  January  29.  1999.  for  products 
subject  to  paragraph  (a)(12)(iv)(B)  of  this 
section. 

Dated:  January  20, 1999. 

William  K.  Hul>t>ard. 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  99-1938  Filed  1-28-99;  8:45  am) 

BILUNG  CODE  41«MI1-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs 

CFR  Correction 

In  Title  21  of  the  Code  of  Federal 
Regulations,  parts  500  to  599.  revised  as 
of  April  1, 1998,  on  page  176.  second 
column.  §  520.2158b  is  corrected  by 
adding  paragraph  (d)  to  read  as  follows: 

§  520.21 58b    DIhydrostreptomycin  tablets. 


(d)  Conditions  of  use.  Calves — (1) 
Amount.  150  milligrams  of 
dihydrostreptomycin  and  1.5  grams  of 
chlorhexidine  dihydrochloride  per  100 
pounds  of  body  weight  per  day. 

(2)  Indications  for  use.  Treatment  of 
bacterial  scours  in  calves. 

(3)  Limitations.  Administer  orally 
once  a  day  for  5  days;  withdraw  3  days 
before  slaughter. 

[FR  Doc.  99-55506  filed  1-28-99;  8:45  am) 

BILLING  CODE  1505-01-0 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  31 

[TD8815] 

RIN  154&-AT99 

Federal  Unemployment  Tax  Act  (FUTA) 
Taxation  of  Amounts  Under  Employee 
Benefit  Plans 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  under  section  3306(r)(2)  of 
the  Internal  Revenue  Code  (Code),  that 
provide  guidance  as  to  when  amounts 
deferred  under  of  paid  from  a 
nonqualified  deferred  compensation 
plan  are  taken  into  account  as  wages  for 
purposes  of  the  employment  taxes 
imposed  by  the  Federal  Unemployment 
Tax  Act  (FUTA).  Section  3306(r)(2). 
relating  to  treatment  of  certain 
nonqualified  deferred  compensation, 
was  added  to  the  Code  by  section  324 
of  the  Social  Security  Amendments  of 
1983.  These  regulations  provide 
guidance  to  employers  who  maintain 
nonqualified  deferred  compensation 
plans. 

DATES:  Effective  Date:  These  regulations 
are  effective  January  29,  1999. 

Applicability  Date:  These  regulations 
are  applicable  on  and  after  January  1, 
2000.  In  addition,  these  regulations 
provide  certain  transition  rules  for 
amounts  deferred  and  benefits  paid 
before  January  1,  2000,  including 
allowing  employers  to  use  a  reasonable, 
good  faith  interpretation  of  section 
3306(r)(2). 

FOR  FURTHER  INFORMATION  CONTACT: 
Janine  Cook,  Linda  E.  Alsalihi.  or 
Margaret  A.  Owens,  (202)  622-6040  (not 
a  toll-fi^e  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

These  final  regulations  amend  the 
Employment  Tax  Regulations  (26  CFR 
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part  31)  under  section  3306(r)(2). 
Section  3306(r)(2)  was  added  to  the 
Internal  Revenue  Code  (Code)  by  section 
324  of  the  Social  Security  Amendments 
of  1983  (1983  Amendments).  Section 
2662(f)(2)  of  the  Deficit  Reduction  Act 
of  1984  (DEFRA)  amended  section  324 
of  the  1983  Amendments. 

Notice  94-96  (1994-2  C.B.  564) 
provides  that  until  final  regulations  are 
issued,  the  IRS  will  not  challenge  an 
employer's  determination  of  FUTA  tax 
liability  with  respect  to  a  nonqualified 
deferred  compensation  plan  for  periods 
before  the  effective  date  of  any  final 
regulations  if  the  determination  is  based 
on  a  reasonable,  good  faith 
interpretation  of  section  3306(r)(2).  On 
January  25,  1996,  a  notice  of  proposed 
rulemaking  (EE-55-95),  under  section 
3306(r)(2)  was  published  in  the  Federal 
Register  (61  FR  2214).  providing 
guidance  related  to  the  FUTA  tax 
treatment  of  amounts  deferred  under  or 
paid  from  certain  nonqualified  deferred 
compensation  plans.  C)n  December  24, 
1997,  a  notice  of  proposed  rulemaking 
(REG-209484-87  and  REG-209807-95), 
under  section  3306(r)(2),  extending  the 
proposed  general  effective  date  of  the 
regulations  to  January  1, 1998,  was 
published  in  the  Federal  Register  (62 
FR  67304). 

Comments  regarding  the  proposed 
regulations  were  received  from  the 
public,  and  on  June  24,  1996,  the  IRS 
held  a  public  hearing  concerning  the 
proposed  amendments.  After 
consideration  of  the  public  comments 
received  and  the  statements  made  at  the 
public  hearing,  the  proposed  regulations 
are  adopted  as  revised  by  this  Treasury 
decision. 

Explanation  of  Provisions 

These  final  regulations  provide 
guidance  under  section  3306(r)(2), 
relating  to  when  amounts  deferred 
under  or  paid  from  nonqualified 
deferred  compensation  plans  are  taken 
into  accoimt  as  wages  for  FUTA 
purposes.  These  rules  are  substantially 
similar  to  the  rules  applicable  to  the 
FICA  (Federal  Insurance  Contributions 
Act)  tax  treatment  of  such  amounts 
deferred  under  section  3121(v)(2).  Thus, 
these  final  regulations  cross-reference 
the  final  regulations  under  section 
3121(v)(2)  (FICA  tax  treatment  of 
nonqualified  deferred  compensation), 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 


been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  notice  of 
proposed  rulemaking  was  issued  prior 
to  March  29, 1996,  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  chapter  6)  does 
not  apply.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Janine  Cook,  Linda  E. 
Alsalihi,  and  Margaret  A.  Owens,  Office 
of  the  Associate  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subiects  in  26  CFR  Part  31 

Employment  taxes.  Income  taxes. 
Penalties,  Pensions,  Railroad  retirement, 
Reporting  and  recordkeeping 
requirements.  Social  security. 
Unemployment  compensation. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  31  is 
amended  as  follows: 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OP  INCOME  TAX  AT 
SOURCE 

Paragraph  1.  The  authority  citation 
for  part  31  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  •  •  • 

Par.  2.  Section  31.3306(r)(2)-l  is 
added  to  read  as  follows: 

§31.3306(r)(2H    TrMtment  of  amounts 
deferred  under  certain  nonqualified 
deferred  compensation  plans. 

(a)  In  general.  Section  3306(r)(2) 
provides  a  special  timing  rule  for  the  tax 
imposed  by  section  3301  with  respect  to 
any  amount  deferred  under  a 
nonqualified  deferred  compensation 
plan.  Section  31.3121(v)(2>-l  contains 
rules  relating  to  when  amounts  deferred 
under  certain  nonqualified  deferred 
compensation  plans  are  wages  for 
purposes  of  sections  3121(v)(2),  3101. 
and  3111.  The  rules  in  §  31.3121(v)(2)- 
1  also  apply  to  the  special  timing  rule 
of  section  3306(r)(2).  For  purposes  of 
applying  the  rules  in  §  31.3121(v)(2)-l 
to  section  3306{r)(2)  and  this  paragraph 
(a),  references  to  the  Federal  Insurance 
Contributions  Act  are  considered 


references  to  the  Federal 
Unemployment  Tax  Act  (26  U.S.C.  3301 
et  seq.).  references  to  FICA  are 
considered  references  to  FUTA, 
references  to  section  3101  or  3111  are 
considered  references  to  section  3301, 
references  to  section  3121(v)(2)  are 
considered  references  to  section 
3306(r)(2),  references  to  section  3121(a), 
(a)(5),  and  (a)(13)  are  considered 
references  to  section '3306(b),  (b)(5),  and 
(b)(10),  respectively,  and  references  to 
§  31.3121(a)-2(a)  are  considered 
references  to  §  31.3301-4. 

(b)  Effective  dates  and  transition 
rules.  Except  as  otherwise  provided, 
section  3306(r)(2)  applies  to 
remuneration  paid  after  December  31, 
1984.  Section  31.3121(v)(2)-2  contains 
effective  date  rules  for  certain 
remimeration  paid  after  December  31. 
1983,  for  purposes  of  section  3121(v)(2). 
The  rules  in  §  31.3121(v)(2)-2  also 
apply  to  section  3306(r)(2).  For  purposes 
of  applying  the  rules  in  §31.3121(v)(2>- 
2  to  section  3306(r)(2)  and  this 
paragraph  (b),  references  to  section 
3121(v)(2)  are  considered  references  to 
section  3306(r)(2),  and  references  to 
section  3121(a)(2),  (a)(3),  or  (a)(13)  are 
considered  references  to  section 
3306(b)(2).  (b)(3),  or  (b)(10), 
respectively.  In  addition,  references  to 
§31.3121(v)(2>-l  are  considered 
references  to  paragraph  (a)  of  this 
section.  For  purposes  of  applying  the 
rules  of  §  31.3121(v)(2)-2  to  this 
paragraph  (b) — 

(1)  References  to  "December  31. 
1983"  are  considered  references  to 
"December  31,  1984"; 

(2)  References  to  "before  1984"  are 
considered  references  to  "before  1985"; 

(3)  References  to  "Federal  Insurance 
Contributions  Act"  are  considered 
references  to  "Federal  Unemployment 
Tax  Act";  and 

(4)  References  to  "FICA"  are 
considered  references  to  "FUTA". 

Robert  E.  WeiueL 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  23, 1998. 
Donald  C.  Lubick, 

Assistant  Secretary  of  the  Treasury  (Tax 
Policy). 

[FR  Doc.  99-1664  Filed  1-28-99;  8:45  am] 
BttXMa  OOOE  4a30-01-P 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  31  and  602 

[TO  8814] 

RIN  1545-AT^ 

Federal  Insurance  Contributions  Act 
(FiCA)  Taxation  of  Amounts  Under 
Employee  Qenefit  Plans 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  Tbis  document  contains  final 
regulations  imder  section  3121(v)(2)  of 
the  Internal  Revenue  Code  (Code)  that 
provide  guidance  as  to  when  amounts 
deferred  under  or  paid  from  a 
nonqualified  deferred  compensation 
plan  are  tak^n  into  account  as  wages  for 
purposes  of  the  employment  taxes 
imposed  by  the  Federal  Insurance 
Conthbutioiis  Act  (FICA).  Section 
3121(v)(2),  relating  to  treatment  of 
certain  nonqualified  deferred 
compensation,  was  added  to  the  Code 
by  section  3^4  of  the  Social  Security 
Amendments  of  1983.  These  regulations 
provide  guidance  to  employers  who 
maintain  nonqualified  deferred 
compensatidn  plans  and  to  participants 
in  those  plafts. 

DATES:  Effective  Date:  These  regulations 
are  effective  January  29,  1999. 

Applicability  Date:  These  regulations 
are  applicable  on  and  after  January  1, 
2000.  In  addition,  these  regulations 
provide  certain  transition  rules  for 
amounts  deferred  and  benefits  paid 
before  January  1,  2000,  including 
allowing  employers  to  use  a  reasonable, 
good  faith  interpretation  of  section 
3121(v)(2).    I 

FOA  FURTHER!  INFORMATION  CONTACT: 
Janine  Cook,Jinda  E.  Alsalihi,  or 
Margaret  A.  Qwens,  (202)  622-6040  (not 
a  toll-free  number). 
SUPPt.EMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in; this  final  rule  has  been 
reviewed  an^,  pending  receipt  and 
evaluation  o^  public  comments, 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  44  U.S.C.  3507 
and  assigned  control  number  1545- 
1643. 

The  collection  of  information  in  this 
regulation  isiin  §31.3121(v)(2)-l(b)(2). 
This  infonn^on  is  required  to 
implement  qode  section  3121(v).  This 
information  Will  be  used  to  identify  the 
material  terms  of  a  plan.  The  collection 
of  informality  is  required  to  obtain  a 


benefit.  The  likely  recordkeepers  are 
business  or  other  for-profit  institutions. 

Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer.  OP:FS:FP, 
Washington,  DC  20224.  Comments  on 
the  collection  of  information  should  be 
received  by  March  30, 1999. 

Comments  are  specifically  requested 
concerning: 

Whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  IRS,  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  collection  of 
information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  biu-den  of  complying  with 
the  collection  of  information  may  be 
minimized,  including  through  the 
application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  estimated  total  annual 
recordkeeping  biu-den  for 
§  31.3121  (v)(2)-l (b)(2)  is  12,500  hours. 
The  annual  estimated  burden  per 
recordkeeper  varies  from  2  hours  to  10 
hours,  depending  on  the  individual 
circiunstances,  with  an  estimated 
average  of  5  hours.  The  estimated 
number  of  recordkeepers  is  2,500. 

Estimates  of  the  reporting  burden  in 
§  31.3121(v)(2)-l(f)  and  (g)  are  reflected 
in  the  burden  estimates  of  Form  941, 
Employer's  Quarterly  Federal  Tax 
Return,  Form  941c,  Supporting 
Statement  To  Correct  Information,  Form 
W-2,  Wage  and  Tax  Statement,  and 
Form  W-2c,  Corrected  Wage  and  Tax 
Statement. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 


Background 

These  regulations  amend  the 
Employment  Tax  Regulations  (26  CFR 
part  31)  under  section  3121(v)(2). 
Section  3121(v)(2)  was  added  to  the 
Internal  Revenue  Code  (Code)  by  section 
324  of  the  Social  Security  Amendments 
of  1983  (1983  Amendments).  Section 
2662(f)(2)  of  the  Deficit  Reduction  Act 
of  1984  (DEFRA)  amended  section  324 
of  the  1983  Amendments. 

Notice  94-96  (1994-2  C.B.  564) 
provides  that  until  final  regulations  are 
issued,  the  IRS  will  not  challenge  an 
employer's  determination  of  FICA  tax 
liability  with  respect  to  a  nonqualified 
deferred  compensation  plan  for  periods 
before  the  effective  date  of  any  final 
regulations  if  the  determination  is  based 
on  a  reasonable,  good  faith 
interpretation  of  section  3121(v)(2).  On 
January  25, 1996,  a  notice  of  proposed 
rulemaking  (EE-142-87)  imder  section 
3121(v)(2)  was  published  in  the  Federal 
Register  (61  FR  2194),  providing 
guidance  related  to  the  Federal 
Insurance  Contributions  Act  (FICA)  tax 
treatment  of  amounts  deferred  imder  or 
paid  from  certain  nonqualified  deferred 
compensation  plans.  On  December  24, 
1997,  a  notice  of  proposed  rulemaking 
(REG-209484-87  and  REG-209807-95) 
under  section  3121(v)(2)  extending  the 
proposed  general  elective  date  of  the 
regulations  to  January  1,  1998,  was 
published  in  the  Federal  Register  (62 
FR  67304). 

Comments  regarding  the  1996 
proposed  regulations  were  received 
from  the  public,  and  on  June  24, 1996, 
the  IRS  held  a  public  hearing 
concerning  the  proposed  amendments. 
After  consideration  of  the  public 
conunents  received  and  the  statements 
made  at  the  public  hearing,  the 
proposed  regulations  are  adopted  as 
revised  by  this  Treasiuy  decision. 

Explanation  of  Provisions 

Sections  3101  and  3111  impose  FICA 
tax  on  employees  and  employers, 
respectively.  FICA  tax  consists  of  the 
Old-Age,  Survivors,  and  Disability 
Insurance  (OASDI)  tax  and  the  Hospital 
Insiu'ance  (HI)  tax.  Generally,  FICA  tax 
is  computed  as  a  percentage  of  wages  (as 
defined  in  section  3121(a))  with  respect 
to  employment.  Subject  to  specific 
exceptions,  section  3121(a)  defines 
wages  as  all  remimeration  for 
employment.  Section  31. 3121(a)-2(a) 
provides  that  FICA  tax  is  imposed  at  the 
time  the  remuneration  is  actually  or 
constructively  paid. 

1983  Amendments 

Prior  to  the  1983  Amendments, 
benefits  under  a  nonqualified  deferred 
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compensation  plan  generally  were 
wages  subject  to  FICA  tax  at  the  time 
they  were  actually  or  constructively 
paid,  unless  certain  retirement-related 
exclusions  applied.  These  exclusions 
(former  section  3121(a)(2)(A),  (a)(3),  and 
(a)(13)(A)(iii))  were  repealed  by  the 
1983  Amendments.  Thus,  under  the 
1983  Amendments,  which  generally 
apply  to  remuneration  paid  after 
Etecember  31, 1983,  retirement 
payments  are  no  longer  excluded  from 
wages.  Instead,  the  1983  Amendments 
added  section  3121(v)(2),  which 
provides  a  special  timing  rule  for  wages 
(within  the  meaning  of  section  3121(a)) 
that  constitute  an  amount  deferred 
under  a  nonquaUfied  deferred 
compensation  plan.^ 

Under  section  3121(v)(2)(A),  any 
amount  deferred  under  a  nonqualified 
deferred  compensation  plan  must  be 
taken  into  accoimt  as  wages  for  FICA  tax 
purposes  as  of  the  later  of  (1)  when  the 
services  are  performed  or  (2)  when  there 
is  no  substantial  risk  of  forfeiture  of  the 
rights  to  such  amount.  This  special 
timing  rule  may  result  in  imposition  of 
FICA  tax  before  the  benefit  payments 
under  the  plan  begin. 

Section  3121(v)(2)(B)  provides  a 
special  exclusion  (the  nonduplication 
rule)  that  prevents  double  taxation. 
Once  an  amount  deferred  imder  a 
nonqualified  deferred  compensation 
plan  is  tsiken  into  account  as  wages 
under  the  special  timing  rule,  the 
nonduplication  rule  provides  that 
neither  that  amount  nor  the  income 
attributable  to  that  amount  is  again 
treated  as  FICA  wages.  Thus,  benefit 
payments  under  a  nonqualified  deferred 
compensation  plan  are  not  subject  to 
FICA  tax  when  actually  or 
constructively  paid  (i.e.,  under  the 
general  timing  rule  for  wage  inclusion) 
if  the  benefit  payments  consist  of 
amounts  deferred  under  the  plan  that 
were  previously  taken  into  accoimt  as 
FICA  wages  under  the  special  timing 
rule  plus  attributable  income. 
Conversely,  benefits  imder  a 
nonqualified  deferred  compensation 
plan  are  subject  to  FICA  tax  when 
actually  or  constructively  paid  to  the 
extent  the  benefits  relate  to  an  amount 
deferred  that  was  not  previously  taken 
into  account  under  the  special  timing 
rule. 


<  The  1983  Amendments  did  not  amend  the 
defmition  of  net  earnings  from  self-employment 
under  section  1402(a)  or  the  timing  of  the  tax  on 
self-employment  income  under  section  1401. 
Accordingly,  the  special  timing  rule  under  section 
3121(v)(2)  does  not  apply  to  nonqualified  deferred 
compensation  that  constitutes  net  earnings  from 
self-employment. 


Repeal  of  Wage  Based  Limitation 

Section  3121(a)(1)  imposes  a  dollar 
limit  on  the  annual  amount  of  wages 
subject  to  the  OASDI  portion  of  FICA 
tax.  Section  13207  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993 
repealed  the  dollar  limit  on  the  annual 
amount  of  wages  subject  to  the  HI 
portion  of  FICA  tax,  effective  for  1994 
and  later  years. 

Application  of  these  Regulations  to 
Taxes  Imposed  by  the  Railroad 
Retirement  Tax  Act 

In  accordance  with  the  cross-reference 
in  section  3231(e)(8)(B),  the  provisions 
of  section  3121(v)(2)  and  these  final 
regulations  also  apply  for  purposes  of 
the  taxes  imposed  by  the  Railroad 
Retirement  Tax  Act  under  sections  3201 
through  3231. 

Oveiview  of  Final  Regulations 

In  general,  comments  received  on  the 
proposed  regulations  were  favorable 
and,  accordingly,  the  final  regulations 
retain  the  general  structure  and 
substance  of  the  proposed  regulations, 
including  a  wide  veiriety  of  examples 
illustrating  the  substance  of  the  final 
regulations.  However,  commentators 
made  a  number  of  specific 
recommendations  for  modifications  and 
clarifications  of  the  regulations.  In 
response  to  these  comments,  the  final 
regulations  incorporate  the 
modifications  and  clarifications 
described  below. 

•  The  proposed  regulations  provided 
that  certain  types  of  benefits  do  not 
result  from  the  deferral  of  compensation 
and,  accordingly,  are  not  subject  to  the 
special  timing  rule  imder  section 
3121(v)(2).  The  final  regulations 
generally  retain  these  rules.  However,  in 
response  to  comments,  the  final 
regulations  allow  certain  cost-of-living 
adjustments  provided  to  former 
employees  to  be  treated  as  deferred 
compensation  for  purposes  of  section 
3121(v)(2)  and  provide  transition  relief 
for  window  programs  that  begin  before 
the  effective  date  of  the  final 
regulations.  The  final  regulations  also 
clarify  the  rules  under  which  stock 
options,  death  benefits,  disability 
benefits,  and  severance  pay  are 
excluded  from  the  special  timing  rule. 

•  The  final  regulations  retain  the 
distinction  between  the  method  of 
calculating  the  amount  deferred  (and 
the  income  on  that  amount)  for  account 
balance  plans  and  the  method  for 
nonaccount  balance  plans,  but  provide 
additional  guidance  simplifying  those 
calculations.  The  final  regulations 
provide  that  a  plan  that  bases  benefits 
on  an  account  balance  but  permits 


optional  forms  (such  as  annuities)  can 
use  the  simple  methodology  that  applies 
to  account  balance  plans  if  the  plan 
terms  preclude  a  subsidized  optional 
form.  Also,  a  nonaccount  balance  plan 
that  provides  multiple  benefit 
distribution  options  or  commencement 
dates  under  plan  terms  that  preclude 
subsidized  optional  forms  and 
commencement  dates  can  determine  the 
amount  deferred  by  assuming  that  a 
participant  elects  to  receive  the  normal 
form  of  payment  (regardless  of  which 
option  is  actually  elected). 

•  The  final  regulations  clarify  the 
rules  governing  when  income  under  an 
accoimt  balance  plan  is  excluded  from 
FICA  wages.  The  final  regulations  also 
provide  that,  while  the  determination  of 
whether  an  account  balance  plan  is 
using  a  reasonable  interest  rate  generally 
is  made  annually,  a  rate  that  is  specified 
for  a  fixed  period  of  up  to  five  years  is 
treated  as  reasonable  for  that  period  if 

it  was  reasonable  when  it  was  specified 
(even  if  it  ceases  to  be  reasonable  during 
the  period  for  which  it  is  specified). 

•  The  final  regulations  retain  the 
structure  of  the  rules  in  the  proposed 
regulations  under  which  FICA  tax 
payments  are  not  required  to  be  made 
on  amounts  that  are  not  reasonably 
ascertainable  until  certain  uncertainties 
related  to  benefit  payments  are  resolved. 
Those  rules  permit  eeirlier  inclusion 
with  a  true-up  at  the  resolution  date, 
when  those  uncertainties  are  resolved. 
However,  the  final  regulations  modify 
the  calculation  of  the  true-up  to 
eliminate  the  risk  that  additional 
amounts  will  have  to  be  taken  into 
account  at  the  resolution  date  because  of 
changes  in  interest  rates  between  the 
early  inclusion  date  and  the  resolution 
date. 

•  The  final  regulations  permit  an 
employer  to  choose  how  the  amounts 
deferred  under  a  plan  over  a  series  of 
years  can  be  allocated  among  those 
years  when  the  plan  formula  does  not 
do  so  by  its  terms  (for  example,  where 
the  plan  has  a  benefit  formula  that 
includes  an  offset  of  another  plan's 
benefit). 

•  The  final  regulations  retain  the 
flexibility  provided  in  the  proposed 
regulations  permitting  an  employer  to 
delay  the  date  on  which  amounts 
deferred  are  taken  into  account  to  a  later 
date  within  the  year,  and  also  broaden 
and  simplify  two  options  that  provide 
additional  time  to  calculate  the  amount 
deferred.  The  first  option  permits  an 
employer  to  estimate  the  amount 
deferred  and  then  adjust  it  at  any  time 
writhin  three  months.  Alternatively, 
FICA  tax  payment  can  be  postponed  by 
treating  the  entire  amount  deferred  as  if 
it  were  deferred  on  a  date  biat  is  within 
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three  montl^s  of  the  date  the  amount  is 
otherwise  r^iiired  to  be  taken  into 
account,  provided  that  the  amount 
deferred  is  increased  by  interest  at  the 
applicable  federal  rate  ^  (AFR)  until  it  is 
included  in  .wages. 

•  The  finil  regulations  include  a 
number  of  special  transition  rules  that 
provide  relief  to  employers  that,  prior  to 
the  effective  date  of  the  regulations, 
followed  a  rsasonable.  good  faith 
interpretatic  n  of  section  3121(v)(2). 
Under  the  final  regulations,  amounts 
deferred  for  1994  and  1995  can  be  taken 
into  account ,  without  interest,  as  late  as 
March  31.  2i)00.  Further,  the  final 
regulations  reflect  the  transition  rule  in 
the  propose^  regulations  under  which 
amounts  de^rred  that  would  have  been 
required  or  ^rmitted  to  be  taken  into 
accoimt  befrtre  1994  are  treated  as 
having  been  correctly  taken  into  account 
before  1994. 

Summary  o)  Comments  Received  and 
Changes  Ma  de 

a.  Applicati<  m  of  the  Special  Timing 
Rule 

The  specii  il  timing  rule  provided 
under  sectioh  3121(v)(2)  is  set  forth  in 
paragraph  (aj)  of  the  regulations.  The 
special  timing  rule  imposes  FICA  tax  on 
amounts  deferred  under  nonqualified 
deferred  compensation  plans  at  the  later 
of  the  date  when  the  services  creating 
the  right  to  tne  amount  deferred  are 
performed  and  the  date  on  which  the 
right  to  that  amount  is  no  longer  subject 
to  a  substantial  risk  of  forfeiture.  This 
date  usually  is  earlier  than  when  any 
benefit  is  paid.  Several  commentators 
requested  clirification  as  to  whether  the 
special  timing  rule  is  elective  and 
whether  failure  to  comply  with  the 
special  timing  rule  may  lead  to  the 
imposition  cjf  interest  or  penalties.  The 
special  timii^g  rule  is  not  elective  and, 
if  an  employer  does  not  take  an  amount 
deferred  intq  account  (including 
payment  of  $ny  resulting  FICA  tax) 
when  required  by  section  3121(v)(2), 
interest  and  penalties  may  be  imposed. 
Moreover,  tof  the  extent  that  the  amount 
deferred  is  not  taken  into  account  in 
accordance  \nth  the  special  timing  rule, 
the  nondupl  cation  rule,  under  which 
amounts  def(  srred  that  are  properly 
taken  into  account  under  the  special 
timing  rule  are  excluded  from  FICA 
wages  upon  jayment,  does  not  apply. 


'The  regulatidns 
rata  as  the  mid-tisrm 
defined  pursuan : 
of  the  calendar  >  ear 


define  the  applicable  federal 
applicable  federal  rale,  as 
to  section  1274(dJ,  for  January  1 
compounded  annually. 


b.  Amoimts  or  Benefits  That  Do  Not 
Result  From  the  Deferral  of 
Compensation 

The  definition  of  a  nonquaUfied 
deferred  compensation  plan  for 
purposes  of  section  3121(v)(2)  is  set 
forth  in  paragraph  (b)  of  the  regulations. 
A  number  of  comments  were  received 
on  the  rules  in  the  proposed  regulations 
for  determining  whether  an  amount  or 
benefit  results  fi'om  the  deferral  of 
compensation  subject  to  the  special 
timing  rule  of  section  3121(v)(2).  The 
final  regulations  make  several 
clarifications  smd  changes  to  reflect 
these  comments.  The  regulations  clarify 
that  the  grant  (as  well  as  the  exercise) 
of  stock  options,  stock  appreciation 
rights,  and  other  stock  value  rights 
generally  is  not  subject  to  section 
3121{v)(2).  Thus,  FICA  tax  is  not 
imposed  at  the  time  of  grant,  but  is 
generally  imposed  at  the  time  of 
exercise.  No  inference  is  intended  as  to 
whether  or  not  these  options  and  rights 
are  deferred  compensation  for  any  tcix 
purposes  other  than  section  3121(v)(2). 

The  final  regulations  retain  the  rule  in 
the  proposed  regulations  that  benefits 
established  after  termination  of 
employment  are  not  subject  to  section 
3121(v)(2).  However,  in  response  to 
comments,  the  final  regulations  provide 
em  exception  under  which  certain 
payments  to  which  the  employee 
obtains  a  legally  binding  right  after 
termination  of  employment  that  are  in 
the  nature  of  cost-of-living  adjustments 
are  nonetheless  subject  to  section 
3121{v)(2). 

The  final  regulations  retain  the  rule  in 
the  proposed  regulations  that  window 
benefits  do  not  result  from  the  deferral 
of  compensation.  However,  the  final 
regulations  include  a  transition  rule 
under  which  window  benefits  can  be 
treated  as  subject  to  section  3121(v)(2)  if 
the  window  program  commences  prior 
to  January  1 ,  2000  (the  general  effective 
date  of  the  final  regulations).  Payments 
made  pursuant  to  a  window  program 
that  qualifies  for  the  transition  rule  are 
not  subject  to  FICA  tax  under  the 
general  timing  rule  at  the  time  payment 
is  made,  provided  that  the  present  value 
of  the  window  benefits  has  been  taken 
into  account  under  section  3121(v)(2)  on 
a  timely  basis. 

c.  Account  Balance  Plans 

Paragraph  (c)  of  the  regulations 
defines  account  balance  plan  and 
provides  that,  for  purposes  of  section 
3121(v)(2),  the  amoimt  deferred  under 
an  account  balance  plan  generally  is 
based  on  the  amount  of  principal 
credited  to  the  account.  Commentators 
asked  whether  a  plan  that  permits 


optional  forms  of  benefit  can  be  treated 
as  an  account  balance  plan.  The  final 
regulations  provide  that  if  the  plan's 
terms  preclude  subsidies  of  optional 
forms  of  benefit  (for  example,  if.  under 
the  terms  of  the  plan  at  the  time  the 
amount  is  deferred,  alternative  forms  of 
payment  will  be  actuarially  equivalent 
to  the  account  balance  based  on  a  rate 
of  interest  that  will  be  reasonable  at  the 
time  the  optional  form  is  elected),  the 
plan  does  not  fail  to  be  an  account 
balance  plan  merely  because  of  the 
availability  of  optional  forms  of  benefit. 

d.  Income  and  Reasonable  Rate  of 
Interest 

Under  paragraph  (d)  of  the  proposed 
regulations,  if  an  account  balance  plan 
credits  income  based  on  a  reasonable 
rate  of  interest  or  a  rate  of  return  that 
does  not  exceed  the  rate  of  return  on  a 
predetermined  actual  investment 
specified  under  the  plan,  FICA  tax 
would  not  be  imposed  on  that  income. 
A  number  of  commentators  requested 
clarification  as  to  whether  a  rate  of 
interest  that  was  fixed  for  an  extended 
period  could  be  reasonable  for  this 
purpose.  The  final  regulations  clarify 
that  the  determination  of  whether 
interest  credited  under  an  account 
balance  plan  is  reasonable  is  generally 
made  annually.  However,  a  rate  that  is 
specified  for  a  fixed  period  of  up  to  five 
years  and  that  was  reasonable  when  it 
was  specified  is  treated  as  continuing  to 
be  reasonable  (even  if  it  subsequently 
ceases  to  be  reasonable  during  the 
period  for  which  it  is  specified). 

The  final  regulations  also  clarify  what 
constitutes  a  predetermined  actual 
investment  and  provide  rules  for 
determining  the  amount  deferred  in 
cases  in  which  income  is  credited  under 
a  plan  that  uses  neither  a  predetermined 
actual  investment  nor  a  reasonable 
interest  rate.  In  these  cases,  the  final 
regulations  generally  provide  for  the 
income  credited  in  excess  of  AFR  to  be 
treated  as  an  additional  amount 
deferred.  However,  the  final  regulations 
provide  that  if  the  employer  takes  into 
account  as  an  additional  amount 
deferred  the  income  credited  to  the 
extent  it  exceeds  a  reasonable  rate  of 
interest  calculated  by  the  employer,  the 
remaining  income  (which  is  no  greater 
than  a  reasonable  rate  of  interest)  is 
excluded  from  FICA  wages. 

Some  commentators  suggested  that 
the  employer's  creditworthiness  should 
be  permitted  to  be  considered  in 
determining  whether  the  interest  rate 
credited  under  a  plan  of  the  employer 
is  reasonable.  The  final  regulations,  like 
the  proposed  regulations,  permit  the 
amount  deferred  to  be  calculated  after 
application  of  a  discount  to  reflect  the 
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time  value  of  money  and  the  risk  that 
benefits  will  not  be  paid  due  to  death. 
However,  no  discount  is  permitted  for 
the  risk  that  the  amuimt  deferred  will 
not  be  paid  by  the  employer.  Permitting 
employers  to  implicitly  achieve  the 
same  result  through  the  interest  rate 
credited  under  an  account  balance  plan 
would  be  inconsistent  with  this 
restriction.  Accordingly,  the  final 
regulations  do  not  permit  the 
employer's  creditworthiness  to  be 
considered  in  determining  whether  the 
interest  rate  credited  under  a  plan  of  the 
employer  is  reasonable. 

e.  Treatment  of  Amounts  Deferred  That 
Are  Not  Reasonably  Ascertainable 

Paragraph  (e)  of  the  final  regulations 
retains  the  rule  in  the  proposed 
regulations  that  the  amount  deferred 
need  not  be  taken  into  accoimt  until  it 
is  reasonably  ascertainable.  This  rule 
addresses  the  difficulty  of  determining 
the  appropriate  amount  to  be  taken  into 
account  for  a  plan  that  provides  benefits 
that  are  not  fixed  until  certain  future 
events  occur,  such  as  a  nonaccouint 
balance  plan  with  subsidized  optional 
forms  or  a  long-term  incentive  plan  that 
depends  on  subsequent  corporate 
performance.  The  final  regulations 
retain  the  rule  in  the  proposed 
regulations  that  allows  optional 
inclusion  of  these  amounts  at  an  earlier 
date  with  a  true-up  at  the  resolution 
date  when  the  amount  deferred  becomes 
reasonably  ascertainable. 

Under  the  proposed  regulations,  the 
early  inclusion  amount  was  to  be 
accumulated  to  the  resolution  date  at  an 
interest  rate  (and  with  a  mortality 
assumption,  if  appropriate]  that  was 
reasonable  at  the  early  inclusion  date. 
That  accumulated  amount  was  then 
compared  to  the  present  value  of 
payments  using  actuarial  assumptions 
that  were  reasonable  at  the  resolution 
date.  This  methodology  exposes  the 
employer  to  the  risk  that  an  additional 
amount  could  be  required  to  be  taken 
into  account  at  the  resolution  date 
solely  as  a  result  of  changes  in  interest 
rates  between  the  early  inclusion  date 
and  the  resolution  date.  In  response  to 
comments,  this  true-up  methodology 
has  been  modified. 

Under  the  final  regulations,  in 
performing  the  true-up,  the  amount 
taken  into  accoimt  at  the  early  inclusion 
date  is  converted  to  an  actuarially 
equivalent  benefit  payment  stream  in 
the  form,  and  with  the  commencement 
date,  in  which  benefits  are  actually 
paid.  The  conversion  is  done  using 
actuarial  assumptions  that  were 
reasonable  as  of  the  early  inclusion  date. 
The  benefit  payment  stream  thus 
derived  is  compared  to  the  benefits 


actually  payable.  To  the  extent  the 
benefit  payment  stream  actually  payable 
exceeds  the  benefit  payment  stream  that 
is  actuarially  equivalent  to  the  amount 
taken  into  account  at  the  early  inclusion 
date,  the  present  value  of  the  excess 
(determined  using  actuarial 
assumptions  that  are  reasonable  as  of 
the  resolution  date)  must  be  taken  into 
account  on  the  resolution  date.  If  the 
benefit  payment  stream  that  is 
actuarially  equivalent  to  the  amount 
taken  into  account  at  the  early  inclusion 
date  equals  (or  exceeds)  the  actual 
benefit  payment  stream,  no  additional 
amount  is  required  to  be  taken  into 
account  at  the  resolution  date, 
regardless  of  any  changes  in  interest 
rates  between  the  early  inclusion  date 
and  the  resolution  date.  This  method — 
an  annuity  purchase  model — eliminates 
the  risk  that  the  employer  v«ll  be 
required  to  take  additional  amounts  into 
account  merely  because  of  interest  rate 
changes  between  the  early  inclusion 
date  and  the  resolution  date. 

In  addition,  the  final  regulations 
provide  that  an  amount  deferred  under 
certain  nonaccount  balance  plans  that 
permit  optional  forms  of  benefit  or 
alternative  commencement  dates  will 
not  fail  to  be  reasonably  ascertainable 
merely  because  the  form  or 
commencement  date  has  not  been 
selected.  If  the  terms  of  a  nonaccount 
balance  plan,  at  the  time  an  amoimt  is 
deferred,  provide  that  the  amount 
payable  under  each  optional  form  and 
commencement  date  will  be  equivalent 
using  actuarial  assumptions  that  are 
reasonable  at  the  resolution  date 
(generally,  the  time  the  optional  form 
and  commencement  date  are  selected) 
the  amount  deferred  can  be  calculated 
based  solely  on  the  normal  form  of 
payment  commencing  at  normal 
commencement  date  (regardless  of 
which  optional  form  or  commencement 
date  is  ultimately  selected).  For  this 
purpose,  the  normal  form  of  benefit 
commencing  at  normal  commencement 
date  is  the  form  and  date  of 
commencement  under  which  the 
payments  due  to  an  employee  under  the 
plan  are  expressed,  before  adjustments 
for  form  or  timing  of  commencement  of 
payments. 

The  final  regulations  clarify  how  to 
allocate  amounts  deferred  among 
periods  for  purposes  of  the  early 
inclusion  nlles,  including  a  rule 
requested  by  commentators  concerning 
plan  offsets.  For  example,  the  final 
regulations  provide  a  rule  to  determine 
how  amounts  deferred  are  to  be 
allocated  among  years  in  cases  in  which 
an  employee  obtains  a  legally  binding 
right  in  each  of  several  years  to  receive 
payments  from  a  nonquahfied  deferred 


compensation  plan  that  provides  a 
specified  gross  benefit  for  the  years 
which  is  to  be  offset  by  the  benefits 
payable  under  a  quaUfied  plan.  Under 
this  rule,  the  amount  deferred  in  the 
first  year  may  be  treated  as  equal  to  the 
gross  benefit  for  the  year,  reduced  by  the 
offset  applicable  at  the  end  of  the  first 
year  (even  if  the  offset  increases  after 
the  end  of  that  year).  The  same  metbod 
applies  to  subsequent  years,  with 
adjustments  for  amounts  allocated  to  an 
earUer  year. 

The  regulations  also  retain  the  rule  of 
administrative  convenience  that  was  in 
the  proposed  regulations  under  which 
the  amount  deferred  during  a  year  can 
be  treated  as  required  to  be  taken  into 
account  at  any  later  date  during  tbe 
year,  provided  that  income  attributable 
to  the  amount  deferred  through  that  date 
is  included.  Thus,  in  a  nonaccount 
balance  plan  this  rule  permits  the 
present  value  of  amounts  deferred 
throughout  a  year  to  be  determined  as 
of  the  end  of  the  year  based  on  the 
employee's  age  and  appropriate 
actuarial  assumptions  at  the  end  of  the 
year. 

f.  Withholding  Rules 

For  purposes  of  withholding  and 
depositing  FICA  tax,  paragraph  (fl  of  the 
final  regulations  provides  that  an 
amount  deferred  under  a  nonqualified 
deferred  compensation  plan  generally  is 
treated  as  wages  paid  by  the  employer 
and  received  by  the  employee  at  the 
time  it  is  taken  into  account  under 
section  3121(v)(2)  and  these  regulations. 
However,  in  certain  situations,  the 
employer  may  be  unable  to  readily 
calculate  the  amoimt  deferred  for  a 
given  year  by  December  31  of  that  year. 
The  proposed  regulations  provided 
relief  in  these  situations  by  allowing 
employers  to  use  either  of  two 
alternative  methods,  the  estimated 
method  and  the  lag  method,  for 
vdthholding  and  depositing  FICA  tax. 

The  final  regulations  provide  broader 
relief  by  permitting  these  methods  to  be 
used  as  of  any  date  during  the  year  and 
for  the  methods  to  be  available  without 
regard  to  whether  the  amount  deferred 
can  be  readily  calculated.  Thus,  the 
final  regulations  provide  that,  under  the 
estimated  method,  an  employer  may 
make  a  reasonable  estimate  of  the 
amount  deferred  as  of  the  date  the 
amount  deferred  is  required  to  be  taken 
into  account.  If  the  employer 
underestimates  the  amount  deferred  that 
should  have  been  taken  into  account 
and,  therefore,  deposits  less  FICA  tax 
than  the  amount  due,  the  employer  may 
treat  the  shortfall  as  wages  either  on  the 
estimate  date  or  on  any  date  that  is 
within  three  months  thereafter.  If  the 
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employer  overestimates 
deferred  that 


the  amount 
should  have  been  taken 
into  account  las  wages  on  the  estimate 
date,  the  emjiloyer  may  claim  a  refund 
or  credit  in  a  xordance  with  sections 
6402,  6413.  and  6511.  If  the  employer 
treats  any  shortfall  as  wages  on  the 
estimate  datd  or  overestimates  the 

deferred  on  the  estimate  date. 


th; 


tie: 


amount 
the  employe 
previously- 
Further, 
that,  under 
method,  the 
may  treat  the 
date  as  wages 
no  later  than 
date  the  amo^t 
be  taken  into 


response  to 
regulations 
method  by 
to  be  calculated 
interest,  not 
on  the  basis 


must  correct  any 
r^orted  wage  information, 
final  regulations  provide 
second  alternative 
Bg  method,  an  employer 
amount  deferred  on  any 
paid  on  any  date  that  is 
three  months  following  the 

deferred  is  required  to 
account.  In  addition,  in 
cpmments,  the  final 

ify  use  of  the  lag 

permitting  the  FICA  tax  due 

using  a  fixed  rate  of 

Isss  than  AFR.  rather  than 

qf  income  under  the  plan. 


Effective  Datfs 

These  final  regulations  are  appficable 
on  and  after  J  muary  1.  2000.  However, 
the  final  regu  ations  include  certain 
special  transi  ion  provisions  for  periods 
before  January  1,  2000. 

For  amouni  s  deferred  and  benefits 
paid  before  ti  e  January  1 ,  2000  general 
effective  date  an  employer  may  rely  on 
a  reasonable,  jood  faith  interpretation  of 
section  3121(  /)(2),  taking  into  account 
Notice  94-96J  The  final  regulations 
specifically  provide  that  an  employer 
will  be  deem(  d  to  have  determined 
FICA  tax  liab;  lity  and  satisfied  FICA  tax 
withholding  i  equirements  in  accordance 
with  a  reasonable,  good  faith 
interpretation  of  section  3121(v)(2)  if 
that  liability  i  s  determined  in 
accordance  w  ith  the  final  regulations 
and  the  withi  olding  method  and  timing 
comply  with  i  he  final  regulations.  An 
employer  wil  also  be  deemed  to  have 
determined  F  CA  tax  liability  and 
satisfied  VICA  tax  withholding 
requirements  in  accordance  with  a 
reasonable,  gcod  faith  interpretation  of 
section  3121('r)(2)  if  that  liabiUty  is 
determined  ir  accordance  with  the 
proposed  reg\  lations  and  the 
withholding  r  lethod  and  timing  comply 
with  the  prop  3sed  regulations.  Whether 
an  employer  qas  made  a  reasonable, 
good  faith  interpretation  of  section 
3121(v)(2)  will  be  determined  based  on 
the  relevant  facts  and  circumstances, 
including  consistency  of  treatment  by 
the  employer  and  the  extent  to  which 
the  employer  pas  resolved  unclear 
issues  in  its  favor. 

The  regulations  address  consistency 
in  the  treatment  of  stock  options,  stock 
appreciation  lights,  or  other  stock  value 


rights  that  are  exercised  before  the 
January  1,  2000  general  effective  date. 
Under  the  final  regulations,  the  grant  of 
these  options  and  rights  cannot  be 
treated  as  subject  to  section  3121(v)(2) 
after  December  31.  1999,  and  FICA  tax 
generally  applies  at  exercise.  For 
periods  before  January  1,  2000,  an 
employer  that  treats  the  grant  of  such  an 
option  or  right  as  subject  to  section 
3121  (v)(2)  has  not  acted  in  accordance 
with  a  reasonable,  good  faith 
interpretation  of  section  3121(v)(2)  if  the 
employer  has  not  treated  that  grant  and 
all  earlier  grants  as  subject  to  section 
3121(v](2). 

The  final  regulations  include  a 
transition  rule  for  periods  ^  before  1994 
that  applies  if  the  employer  acted  in 
accordance  with  a  reasonable,  good  faith 
interpretation  of  section  3121{v)(2). 
Under  this  rule,  an  amount  deferred  that 
would  be  required  or  permitted  to  be 
taken  into  account  in  any  period  that 
ends  prior  to  January  1,  1994,  under  the 
final  regulations,  is  treated  as  if  it  had 
been  taken  into  account  in  accordance 
with  the  final  regulations.*  For  example, 
in  the  case  of  an  amount  deferred  before 
1994  that  was  not  reasonably 
ascertainable,  the  employer  is  treated  as 
having  taken  the  amount  deferred  into 
account  at  em  early  inclusion  date  before 
1994  using  a  method  permitted  in  the 
final  regulations,  including  anticipation 
of  the  actual  form  in  which  the  benefit 
payments  attributable  to  the  amount 
deferred  are  paid  and  the  actual  date  of 
commencement.  Thus,  the  employer  is 
not  required  to  pay  any  additional  FICA 
tax  when  the  amount  deferred  becomes 
reasonably  ascertainable  or  when  the 
benefit  payments  attributable  to  the 
amount  deferred  are  actually  or 
constructively  paid. 

The  final  regulations  include  a  new 
transition  rule  for  amounts  deferred  that 
were  required  to  be  taken  into  account 
in  1994  or  1995.  Under  the  final 
regulations,  an  employer  will  be  treated 
as  taking  the  amount  deferred  into 
accoimt  under  the  final  regulations  to 
the  extent  the  employer  takes  the 
amount  into  account  by  treating  it  as 


'  For  purposes  of  FICA  tax,  the  period  of 
limitations  is  generally  based  on  calendar  quarters 
(whereas,  for  purp>oses  of  the  Federal 
Unemployment  Tax  Act  (FUTA)  tax,  the  period  of 
limitations  is  based  on  calendar  years).  See  section 
6501. 

••The  proposed  regulations  (as  amended  in  1997) 
included  a  similar  rule  applicable  to  periods  that 
were  closed  as  of  January  1,  1998  (which  generally 
would  have  been  periods  before  1994). 
Commentators  recommended  that  this  rule  apply 
even  if  the  period  is  kept  open  beyond  the  normal 
period  of  limitations,  such  as  by  agreement  with  the 
IRS  or  by  a  claim  for  refund.  In  response  to  those 
comments,  the  final  regulations  provide  that  this 
rule  applies  to  all  periods  prior  to  1994  regardless 
of  whether  the  period  remains  open. 


wages  paid  by  the  employer  and 
received  by  the  employee  as  of  any  date 
prior  to  April  1,  2000.  The  amount  taken 
into  account  before  April  1.  2000,  is  not 
required  to  be  increased  by  attributable 
income  or  interest. 

These  and  the  other  transition 
provisions  of  the  final  regulations  are  in 
addition  to  the  interest-free  adjustment 
procedures  that  are  available  under 
section  6205  at  any  time  before  the 
period  of  limitations  has  expired.  Thus, 
for  example,  with  respect  to  a  FICA  tax 
return  (Form  941)  for  a  period  before  the 
effective  date,  an  employer  may  make 
an  adjustment  to  take  an  amount 
deferred  under  a  nonqualified  deferred 
compensation  plan  into  account  in 
accordance  with  the  final  regulations  if 
the  period  is  still  open. 

Section  31.3121(v)(2)-2  of  the  final 
regulations  provides  special  rules 
relating  to  a  March  24,  1983  agreement 
and  certain  agreements  adopted  after 
March  24,  1983,  and  before  January  1, 
1984.  The  final  regulations  also  include 
certain  clarifications  to  the  transition 
rules  that  have  been  made  in  response 
to  comments  on  the  proposed 
regulations,  including  clarification  of 
the  effect  of  post-1983  amendments. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  notice  of 
proposed  rulemaking  was  issued  prior 
to  March  29,  1996.  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  does 
not  apply.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Janine  Cook,  Linda  E. 
Alsalihi,  and  Margaret  A.  Owens,  Office 
of  the  Associate  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations).  However,  other 
personnel  fi-om  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  31 

Employment  taxes,  Income  taxes, 
Penalties.  Pensions.  Railroad  retirement, 
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Reporting  eind  recordkeeping 
requirements,  Social  security. 
Unemployment  compensation. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  31  and  602 
are  amended  as  follows: 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

Paragraph  1.  The  authority  citation 
for  part  31  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *   * 

PAR.  2.  Sections  31.3121(v)(2)-l  and 
31.3121(v)(2)-2  are  added  to  read  as 
follows: 

S  31 .31 21  (v)(2)-1    Traotment  of  amounts 
deferred  under  certain  nonqualified 
deferred  compensation  plans. 

(a)  Timing  of  wage  inclusion — (1) 
General  timing  rule  for  wages. 
Remuneration  for  employment  that 
constitutes  wages  within  the  meaning  of 
section  3121(a)  generally  is  taken  into 
accoimt  for  purposes  of  the  Federal 
Insurance  Contributions  Act  (FICA) 
taxes  imposed  under  sections  3101  and 
3111  at  the  time  the  remuneration  is 
actually  or  constructively  paid.  See 
§31.3121(a)-2(a). 

(2)  Special  timing  rule  for  an  amount 
deferred  under  a  nonqualified  deferred 
compensation  plan — (i)  In  general.  To 
the  extent  that  remuneration  deferred 
imder  a  nonqualified  deferred 
compensation  plan  constitutes  wages 
within  the  meaning  of  section  3121(a), 
the  remimeration  is  subject  to  the 
special  timing  rule  described  in  this 
paragraph  (a)(2).  Remimeration  is 
considered  deferred  under  a 
nonqualified  deferred  compensation 
plan  within  the  meaning  of  section 
3121(v)(2)  and  this  section  only  if  it  is 
provided  pursuant  to  a  plan  described 
in  paragraph  (b)  of  this  section.  The 
amount  deferred  imder  a  nonqualified 
deferred  compensation  plan  is 
determined  under  paragraph  (c)  of  this 
section. 

(ii)  Special  timing  rule.  Except  as 
otherwise  provided  in  this  section,  an 
amount  deferred  under  a  nonqualified 
deferred  compensation  plan  is  required 
to  be  taken  into  account  as  v/ages  for 
FICA  tax  pvuposes  as  of  the  later  of — 

(A)  The  date  on  which  the  services 
creating  the  right  to  that  amount  are 
performed  (within  the  meaning  of 
paragraph  (e)(2)  of  this  section);  or 


(B)  The  date  on  which  the  right  to  that 
amount  is  no  longer  subject  to  a 
substantial  risk  of  forfeiture  (within  the 
meaning  of  paragraph  (e)(3)  of  this 
section). 

(iii)  Inclusion  in  wages  only  once 
(nonduplication  rule).  Once  an  amoimt 
deferred  under  a  nonqualified  deferred 
compensation  plan  is  taken  into  account 
(within  the  meaning  of  paragraph  (d)(1) 
of  this  section),  then  neither  the  amount 
taken  into  account  nor  the  income 
attributable  to  the  amoimt  taken  into 
account  (within  the  meaning  of 
paragraph  (d)(2)  of  this  section)  is 
treated  as  wages  for  FICA  tax  purposes 
at  any  time  thereafter. 

(iv)  Benefits  that  do  not  result  from  a 
deferral  of  compensation.  If  a 
nonqualified  deferred  compensation 
plan  (within  the  meaning  of  paragraph 
fb)(l)  of  this  section)  provides  both  a 
benefit  that  results  from  the  deferral  of 
compensation  (within  the  meaning  of 
paragraph  (b)(3)  of  this  section)  and  a 
benefit  that  does  not  result  from  the 
deferral  of  compensation,  the  benefit 
that  does  not  result  from  the  deferral  of 
compensation  is  not  subject  to  the 
special  timing  rule  described  in  this 
paragraph  (a)(2).  For  example,  if  a 
nonqualified  deferred  compensation 
plan  provides  retirement  benefits  which 
result  from  the  deferral  of  compensation 
and  disability  pay  (within  the  meaning 
of  paragraph  (b)(4)(iv)(C)  of  this  section) 
which  does  not  result  from  the  deferral 
of  compensation,  the  retirement  benefits 
provided  under  the  plan  are  subject  to 
the  special  timing  rule  in  this  paragraph 
(a)(2)  and  the  disability  pay  is  not. 

(v)  Remuneration  that  does  not 
constitute  wages.  If  remuneration  under 
a  nonqualified  deferred  compensation 
plan  does  not  constitute  wages  within 
the  meaning  of  section  3121(a),  then 
that  remuneration  is  not  taken  into 
account  as  wages  for  FICA  tax  purposes 
under  either  the  general  timing  rule 
described  in  paragraph  (a)(1)  of  this 
section  or  the  special  timing  rule 
described  in  this  paragraph  (a)(2).  For 
example,  benefits  under  a  death  benefit 
plan  described  in  section  3121(a)(13)  do 
not  constitute  wages  for  FICA  tax 
purposes.  Therefore,  these  benefits  are 
not  included  as  wages  under  the  general 
timing  rule  described  in  paragraph  (a)(1) 
of  this  section  or  the  special  timing  rule 
described  in  this  paragraph  (a)(2),  even 
if  the  death  benefit  plan  would 
othenvise  be  considered  a  nonqualified 
deferred  compensation  plan  within  the 
meaning  of  paragraph  (b)(1)  of  this 
section. 

(b)  Nonqualified  deferred 
compensation  plan — (1)  In  general.  For 
purposes  of  this  section,  the  term 
nonqualified  deferred  compensation 


plan  means  any  plan  or  other 
arrangement,  other  than  a  plan 
described  in  section  3121(a)(5),  that  is 
established  (within  the  meaning  of 
paragraph  (b)(2)  of  this  section)  by  an 
employer  for  one  or  more  of  its 
employees,  and  that  provides  for  the 
deferral  of  compensation  (within  the 
meaning  of  paragraph  Cb)(3)  of  this 
section).  A  nonqualified  deferred 
compensation  plan  may  be  adopted 
unilaterally  by  the  employer  or  may  be 
negotiated  among  or  agreed  to  by  the 
employer  and  one  or  more  employees  or 
employee  representatives.  A  plan  may 
constitute  a  nonqualified  deferred 
compensation  plan  under  this  section 
without  regard  to  whether  the  deferrals 
under  the  plan  are  made  pursuant  to  an 
election  by  the'employee  or  whether  the 
amounts  deferred  are  treated  as  deferred 
compensation  for  income  tax  purposes 
(e.g.,  whether  the  amounts  are  subject  to 
the  deduction  rules  of  section  404).  In 
addition,  a  plan  may  constitute  a 
nonqualified  deferred  compensation 
plan  under  this  section  whether  or  not 
it  is  an  employee  benefit  plan  under 
section  3(3)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  as 
amended  (29  U.S.C.  1002(3)).  For 
purposes  of  this  section,  except  where 
the  context  indicates  otherwise,  the 
term  plan  includes  a  plan  or  other 
arrangement. 

[2]  Plan  establishment — (i)  Date  plan 
is  established.  For  purposes  of  this 
section,  a  plan  is  established  on  the 
latest  of  the  date  on  which  it  is  adopted, 
the  date  on  which  it  is  effective,  and  the 
date  on  which  the  material  terms  of  the 
plan  are  set  forth  in  writing.  For 
purposes  of  this  section,  a  plan  will  be 
deemed  to  be  set  forth  in  writing  if  it  is 
set  forth  in  any  other  form  that  is 
approved  by  the  Commissioner.  The 
material  terms  of  the  plan  include  the 
amount  (or  the  method  or  formula  for 
determining  the  amount)  of  deferred 
compensation  to  be  provided  under  the 
plan  and  the  time  when  it  may  or  will 
be  provided. 

(li)  Plan  amendments.  In  the  case  of 
an  amendment  that  increases  the 
amoimt  deferred  under  a  nonqualified 
deferred  compensation  plan,  the  plan  is 
not  considered  established  with  respect 
to  the  additional  amount  deferred  until 
the  plan,  as  amended,  is  established  in 
accordance  with  paragraph  (b)(2)(i)  of 
this  section. 

(iii)  Transition  rule  for  written  plan 
requirement.  For  purposes  of  this 
section,  an  unwritten  plan  that  was 
adopted  and  effective  before  March  25, 
1996,  is  treated  as  established  under  this 
section  as  of  the  later  of  the  date  on 
which  it  was  adopted  or  bee  jne 
effective,  provided  that  the  material 
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tenns  of  the  plan  are  set  forth  in  writing 
before  Januaiy  1.  2000. 

(3)  Plan  mi  ist  provide  for  the  deferral 
of  compensa  ion — (i)  Deferral  of 
compensatio  i  defined.  A  plan  provides 
for  the  defen  al  of  compensation  with 
respect  to  an  employee  only  if,  under 
the  terms  of  t  he  plan  and  the  relevant 
facts  and  circ  umstances,  the  employee 
has  a  legally  )inding  right  during  a 
calendar  yeaj  to  compensation  that  has 
not  been  actu  ally  or  constructively 
received  and  that,  pursuant  to  the  terms 
of  the  plan,  ii  payable  to  (or  on  behalf 
oO  the  employee  in  a  later  year.  An 
employee  do<is  not  have  a  legally 
binding  right  to  compensation  if  that 
compensation  may  be  unilaterally 
reduced  or  el  minated  by  the  employer 
after  the  servi  ces  creating  the  right  to 
the  compensi  tion  have  been  performed. 
For  this  purpose,  compensation  is  not 
considered  si  bject  to  unilateral 
reduction  or  elimination  merely  because 
it  may  be  redi  iced  or  eliminated  by 
operation  of  t  le  objective  terms  of  the 
plan,  such  as  the  application  of  an 
objective  proiision  creating  a 
substantial  rij  k  of  forfeiture  (within  the 
meaning  of  section  83).  Similarly,  an 
employee  dods  not  fail  to  have  a  legally 
binding  right  to  compensation  merely 
because  the  amount  of  compensation  is 
determined  u]  ider  a  formula  that  ■ 
provides  for  benefits  to  be  offset  by 
benefits  provided  under  a  plan  that  is 
quahfied  und  ;r  section  401(&)^  or 
because  benelits  are  reduced  due  to 
investment  lokses  or,  in  a  final  average 
pay  plan,  subsequent  decreases  in 
compensa  tiori. 

(iij  CompeiKotion  payable  pursuant 
to  the  employer's  customary  payment 
timing  arrangfment.  There  is  no  deferral 
of  compensation  (within  the  meaning  of 
this  paragraph  (b)(3))  merely  because 
compensatiorv  is  paid  after  the  last  day 
of  a  calendar  year  pursuant  to  the  timing 
arrangement  under  which  the  employer 
ordinarily  compensates  employees  for 
services  perfo  Tned  during  a  payroll 
period  described  in  section  3401(b). 

(iii)  Short-t(  an  deferrals.  If,  under  a 
nonqualified  (  eferred  compensation 
plan,  there  is  a  deferral  of  compensation 
(within  the  moaning  of  this  paragraph 
(b)(3))  that  cai  ses  an  amount  to  be 
deferred  from  a  calendar  year  to  a  date~ 
that  is  not  moie  than  a  brief  period  of 
time  after  the  jnd  of  that  calendar  year, 
then,  at  the  employer's  option,  that 
amount  may  be  treated  as  if  if  were  not 
subject  to  the  special  timing  rule 
described  in  paragraph  (a)(2)  of  this 
section.  An  employer  may  apply  this 
option  only  if  the  employer  does  so  for 
all  employees  covered  by  the  plan  and 
all  substantial  y  similar  nonqualified 
deferred  comj  ensation  plans.  For 


purposes  of  this  paragraph  (b)(3)(iii), 
whether  compensation  is  deferred  to  a 
date  that  is  not  more  than  a  brief  period 
of  time  after  the  end  of  a  calendar  year 
is  determined  in  accordance  with 
§  1.404(b)-lT,  Q&A-2,  of  this  chapter. 

(4)  Plans,  arrangements,  and  benefits 
that  do  not  provide  for  the  deferral  of 
compensation — (i)  In  general. 
Notwithstanding  paragraph  (b)(3)(i)  of 
this  section,  an  amount  or  benefit 
described  in  any  of  paragraphs  (b)(4)(ii) 
through  (viii)  of  this  section  is  not 
treated  as  resulting  from  the  deferral  of 
compensation  for  purposes  of  section 
3121(v)(2)  and  this  section  and,  thus,  is 
not  subject  to  the  special  timing  rule  of 
paragraph  (a)(2)  of  this  section. 

[ii]  Stock  options,  stock  appreciation 
rights,  and  other  stock  value  rights.  The 
grant  of  a  stock  option,  stock 
appreciation  right,  or  other  stock  value 
right  does  not  constitute  the  deferral  of 
compensation  for  purposes  of  section 
3121(v){2).  In  addition,  amounts 
received  as  a  result  of  the  exercise  of  a 
stock  option,  stock  appreciation  right,  or 
other  stock  value  right  do  not  result 
from  the  deferral  of  compensation  for 
purposes  of  section  3121(v)(2)  if  such 
amounts  are  actually  or  constructively 
received  in  the  calendar  year  of  the 
exercise.  For  purposes  of  this  paragraph 
(b)(4)(ii),  a  stock  value  right  is  a  right 
granted  to  an  employee  with  respect  to 
one  or  more  shares  of  employer  stock 
that,  to  the  extent  exercised,  entitles  the 
employee  to  a  payment  for  each  share  of 
stock  equal  to  the  excess,  or  a 
percentage  of  the  excess,  of  the  value  of 
a  share  of  the  employer's  stock  on  the 
date  of  exercise  over  a  specified  price 
(greater  than  zero). 

Thus,  for  example,  the  term  stock 
value  right  does  not  include  a  phantom 
stock  or  other  arrangement  under  which 
an  employee  is  awarded  the  right  to 
receive  a  fixed  payment  equal  to  the 
value  of  a  specified  number  of  shares  of 
employer  stock. 

(iii)  Restricted  property.  If  an 
employee  receives  property  from,  or 
pursuant  to,  a  plan  maintained  by  an 
employer,  there  is  no  deferral  of 
compensation  (within  the  meaning  of 
section  3121(v)(2))  merely  because  the 
value  of  the  property  is  not  includible 
in  income  (under  section  83)  in  the  year 
of  receipt  by  reason  of  the  property 
being  nontransferable  and  subject  to  a 
substantial  risk  of  forfeiture.  However,  a 
plan  under  which  an  employee  obtains 
a  legally  binding  right  to  receive 
property  (whether  or  not  the  property  is 
restricted  property)  in  a  future  year  may 
provide  for  the  deferral  of  compensation 
within  the  meaning  of  paragraph  (b)(3) 
of  this  section  and,  accordingly,  may 
constitute  a  nonqualified  deferred 


compensation  plan,  even  though 
benefits  under  the  plan  are  or  may  be 
paid  in  the  form  of  property. 

(iv)  Certain  welfare  benefits — (A)  In 
general.  Vacation  benefits,  sick  leave. 
Compensatory  time,  disabihty  pay, 
severance  pay,  and  death  benefits  do  not 
result  from  the  deferral  of  compensation 
for  purposes  of  section  3121(v)(2),  even 
if  those  benefits  constitute  wages  within 
the  meaning  of  section  3121(a). 

(B)  Severance  pay.  Benefits  that  are 
provided  under  a  severance  pay 
arrangement  (within  the  meaning  of 
section  3(2)(B)(i)  of  ERISA)  that  satisfies 
the  conditions  in  29  CFR  2510.3- 
2(b)(l)(i)  through  (iii)  are  considered 
severance  pay  for  purposes  of  this 
paragraph  (b)(4)(iv).  If  benefits  are 
provided  under  a  severance  pay 
arrangement  (within  the  meaning  of 
section  3(2)(B)(i)  of  ERISA),  but  do  not 
satisfy  one  or  more  of  the  conditions  in 
29  CFR  2510.3-2(b)(l)(i)  through  (iii), 
then  whether  those  benefits  are 
severance  pay  within  the  meaning  of 
this  paragraph  (b)(4)(iv)  depends  upon 
the  relevant  facts  and  circumstances. 
For  this  purpose,  relevant  facts  and 
circumstances  include  whether  the 
benefits  are  provided  over  a  short  period 
of  time  commencing  immediately  after 
(or  shortly  after)  termination  of 
employment  or  for  a  substantial  period 
of  time  following  termination  of 
employment  and  whether  the  benefits 
are  provided  after  any  termination  or 
only  after  retirement  (or  another 
specified  type  of  termination).  Benefits 
provided  under  a  severance  pay 
arrangement  (within  the  meaning  of 
section  3(2)(B)(i)  of  ERISA)  are  in  all 
cases  severance  pay  within  the  meaning 
of  this  paragraph  (b)(4)(iv)  if  the  benefits 
payable  under  the  plsm  upon  an 
employee's  termination  of  employment 
are  payable  only  if  that  termination  is 
involuntary. 

(C)  Death  benefits  and  disability 
pay—{l]  General  definition.  Payments 
made  under  a  nonqualified  deferred 
compensation  plan  in  the  event  of  death 
are  death  benefits  within  the  meaning  of 
this  paragraph  (b)(4)(iv),  but  only  to  the 
extent  the  total  benefits  payable  under 
the  plan  exceed  the  lifetime  benefits 
payable  under  the  plan.  Similarly, 
payments  made  imder  a  nonqualified 
deferred  compensation  plan  in  the  event 
of  disability  are  disability  pay  within 
the  meaning  of  this  paragraph  (b)(4)(iv), 
but  only  to  the  extent  the  disability 
benefits  payable  under  the  plan  exceed 
the  lifetime  benefits  payable  under  the 
plan.  Accordingly,  any  benefits  that  a 
nonqualified  deferred  compensation 
plan  provides  in  the  event  of  death  or 
disability  that  are  associated  with  an 
amount  deferred  under  this  section  are 
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disregarded  in  applying  this  section  to 
the  extent  the  benefits  payable  under 
the  plan  in  the  event  of  death  or  in  the 
event  of  disability  have  a  value  in 
excess  of  the  lifetime  benefits  payable 
under  the  plan. 

[2]  Total  benefits  payable  defined.  For 
purposes  of  paragraph  (b)(4)(iv)(C)(l)  of 
this  section,  the  term  total  benefits 
payable  under  a  plan  means  the  present 
value  of  the  total  benefits  payable  to  or 
on  behalf  of  the  employee  (including 
benefits  payable  in  the  event  of  the 
employee's  death)  under  the  plan, 
disregarding  any  benefits  that  are 
payable  only  in  the  event  of  disability 
and  determined  separately  with  respect 
to  each  form  of  distribution  or  other 
election  that  may  apply  writh  respect  to 
the  employee. 

[3]  Disability  benefits  payable  defined. 
For  purposes  of  paragraph 
Cb)(4)(iv)(C)(l)  of  this  section,  the  term 
disability  benefits  payable  under  a  plan 
means  the  present  value  of  the  benefits 
payable  to  or  on  behalf  of  the  employee 
under  the  plan,  including  benefits 
payable  in  the  event  of  the  employee's 
disabiUty  but  excluding  death  benefits 
within  the  meaning  of  this  paragraph 
(b){4)(iv). 

(4)  Lifetime  benefits  payable  defined. 
For  purposes  of  paragraph 
(b)(4)(iv){C)(3)  of  this  section,  the  term 
lifetime  benefits  payable  imder  a  plan 
means  the  present  value  of  the  benefits 
that  could  be  payable  to  the  employee 
under  the  plan  during  the  employee's 
lifetime,  determined  under  the  plan's 
optional  form  of  distribution  or  other 
election  that  is  or  was  available  to  the 
employee  at  any  time  with  respect  to  the 
amount  deferred  and  that  provides  the 
largest  present  value  to  the  employee 
during  the  employee's  fifetime  of  any 
such  form  or  election  so  available. 

(5)  Rules  of  application.  For  purposes 
of  determining  present  value  imder  this 
paragraph  (b)(4)(iv)(C),  present  value  is 
determined  as  of  the  time  immediately 
preceding  the  time  the  amount  deferred 
under  a  nonqualified  deferred 
compensation  plan  is  required  to  be 
taken  into  account  under  paragraph  (e) 
of  this  section,  using  actuarial 
assumptions  that  are  reasonable  as  of  . 
that  date  but  taking  into  consideration 
only  benefits  that  result  from  the 
deferral  of  compensation,  as  determined 
under  this  paragraph  (b),  and  benefits 
payable  in  the  event  of  death  or 
disability.  In  addition,  for  purposes  of 
paragraph  .(b)(4)(iv)(C)(4)  of  this  section, 
present  value  must  be  determined 
writhout  any  discount  for  the  probability 
that  the  employee  may  die  before 
benefit  payments  commence  and 
without  regard  to  any  benefits  payable 
solely  in  the  event  of  disability. 


(v)  Certain  benefits  provided  in 
connection  with  impending 
termination — (A)  In  general.  Benefits 
provided  in  cormection  with  impending 
termination  of  employment  under 
paragraph  (b)(4Kv)(B)  or  (C)  of  this 
section  do  not  result  from  the  deferral 
of  compensation  within  the  meaning  of 
section  3121(v){2). 

(B)  Window  benefits — (1)  In  general. 
For  purposes  of  this  paragraph  (b)(4)(v), 
except  as  provided  in  paragraph 
(b)(4)(v)(B)(3)  of  this  section,  a  window 
benefit  is  provided  in  connection  with 
impending  termination  of  employment. 
For  this  purpose,  a  window  benefit  is  an 
early  retirement  benefit,  retirement-type 
subsidy,  social  security  supplement,  or 
other  form  of  benefit  made  available  by 
an  employer  for  a  limited  period  of  time 
(no  greater  than  one  year)  to  employees 
who  terminate  employment  during  that 
period  or  to  employees  who  terminate 
employment  during  that  period  under 
specified  circumstances. 

(2)  Special  rule  for  recurring  window 
benefits.  A  benefit  will  not  be 
considered  a  window  benefit  if  an 
employer  establishes  a  pattern  of 
repeatedly  providing  for  similar  benefits 
in  similar  situations  for  substantially 
consecutive,  limited  periods  of  time. 
Whether  the  recurrence  of  these  benefits 
constitutes  a  pattern  of  amendments  is 
determined  based  on  the  facts  and 
circumstances.  Although  no  one  factor 
is  determinative,  relevant  factors 
include  whether  the  benefits  are  on 
account  of  a  specific  business  event  or 
condition,  the  degree  to  which  the 
benefits  relate  to  the  event  or  condition, 
and  whether  the  event  or  condition  is 
temporary  or  discrete  or  is  a  permanent 
aspect  of  the  employer's  business. 

(3)  Tfansition  rule  for  window 
benefits.  In  the  case  of  a  window  benefit 
that  is  made  available  for  a  period  of 
time  that  begins  before  January  1,  2000, 
an  employer  may  choose  to  treat  the 
window  benefit  as  a  benefit  that  results 
from  the  deferral  of  compensation  if  the 
sole  reason  the  window  benefit  would 
otherwise  fail  to  be  provided  pursuant 
to  a  nonquaUfied  deferred  compensation 
plan  is  the  application  of  paragraph 
(b)(4)(v)(B)(J)  of  this  section. 

(CI  Termination  within  12  months  of 
establishment  of  a  benefit  or  plan.  For 
purposes  of  this  paragraph  (b){4)(v),  a 
benefit  is  provided  in  connection  with 
impending  termination  of  employment, 
without  regard  to  whether  it  constitutes 
a  wdndow  benefit,  if — 

(I)  An  employee's  termination  of 
employment  occurs  within  12  months  of 
the  estabUshment  of  the  plan  (or 
amendment)  providing  the  benefit;  and 

[2]  The  facts  and  circumstances 
indicate  that  the  plan  (or  amendment)  is 


estabUshed  in  contemplation  of  the 
employee's  impending  termination  of 
employment. 

(vi)  Benefits  established  after 
termination.  Benefits  established  with 
respect  to  an  employee  after  the 
employee's  termination  of  employment 
do  not  result  &x)m  a  deferral  of 
compensation  within  the  meaning  of 
section  3121(v)(2).  However,  cost-of- 
hving  adjustments  on  benefit  payments 
under  a  nonqualified  deferred 
compensation  plan  (within  the  meaning 
of  paragraph  (b)  of  this  section)  shall  not 
be  considered  benefits  established  after 
the  employee's  termination  of 
employment  for  purposes  of  this 
paragraph  (b)(4)(vi)  merely  because  the 
employee  does  not  obtain  the  right  to 
the  adjustment  until  after  the 
employee's  termination  of  employment. 
For  purposes  of  the  preceding  sentence, 
cost-of-living  adjustments  are  payments 
that  satisfy  conditions  similar  to  those 
of  29  CFR"2510.3-2(g)(l)(ii)  and  (iii). 

(vii)  Excess  parachute  payments.  An 
excess  parachute  payment  (as  defined  in 
section  280C(b))  under  an  agreement 
entered  into  or  renewed  after  June  14, 
1984.  in  taxable  years  ending  after  such 
date,  does  not  result  from  the  deferral  of 
compensation  within  the  meaning  of 
section  3121(v)(2).  For  this  purpose,  any 
contract  entered  into  before  June  15, 
1984,  that  is  amended  after  June  14. 
1984,  in  any  relevant  significant  aspect, 
is  treated  as  a  contract  entered  into  after 
June  14,  1984. 

(viii)  Compensation  for  current 
services.  A  plan  does  not  provide  for  the 
deferral  of  compensation  within  the 
meaning  of  section  3121(v)(2)  if.  based 
on  the  relevant  facts  and  circumstances, 
the  compensation  is  paid  for  current 
services. 

(5)  Examples.  This  paragraph  (b)  is 
illustrated  by  the  following  examples: 

Example  1.  (i)  In  December  of  2001. 
Employer  L  tells  Employee  A  that,  if 
specified  goals  are  satisfied  for  2002. 
Employee  A  will  receive  a  bonus  on  July  1. 
2003.  equal  to  a  specified  percentage  of  2002 
comp>ensation.  Because  Employee  A  meets 
the  specified  goals.  Employer  L  pays  the 
bonus  to  Employee  A  on  )uly  1.  2003, 
consistent  with  its  oral  commitment. 

(ii)  This  arrangement  is  not  a  nonqualified 
deferred  compensation  plan  under  this 
section  because  its  terms  were  not  set  forth 
in  writing  and,  therefore,  it  was  not 
established  in  accordance  with  paragraph 
(b)(2)  of  this  section. 

Example  2.  (i)  In  2004,  Employer  M 
establishes  a  compensation  arrangement  for 
Employee  B  under  which  Employer  M  agrees 
to  p>ay  Employee  B  a  sp>ecified  amount  based 
on  a  percentage  of  his  salary  for  2004.  The 
amount  due  is  to  be  paid  out  of  the  general 
assets  of  Employer  M  and  is  payable  in  2008. 

(ii)  Employee  B  has  a  legally  binding  right 
during  2004  to  an  amount  of  compensation 
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that  has  not  bien  actually  or  constructively 
received  and  tpat,  pursuant  to  the  terms  of 
the  arrangement,  is  payable  in  a  later  year. 
Therefore,  the| arrangement  provides  for  the 
deferral  of  coiipensation. 

Example  3.  |i)  Employer  N  establishes  a 
nonqualified  deferred  compensation  plan 
(within  the  meaning  of  paragraph  (b)(1)  of 
this  section)  f^r  Employee  C  in  1984.  The 
plan  is  amendfed  on  January  1,  2001,  to 
increase  benefits,  and  the  amendment 
provides  that  ihe  increase  in  benefits  is  on 
account  of  Era  ployee  C's  performance  of 
services  for  Ei  iployer  N  from  1985  through 
2000. 

(ii)  The  add  tional  benefits  that  resulted 
from  the  plan  amendment  cannot  be  taken 
into  account  ajs  amounts  deferred  for  1985 
through  2000,jeven  though  the  plan  was 
established  before  then.  Pursuant  to 
paragraphs  (bl[2)(ii)  and  (e)(1)  of  this  section, 
the  additionalfbenefits  cannot  be  taken  into 
account  befori  the  latest  of  the  date  on  which 
the  amendment  is  adopted,  the  date  on 
which  the  amendment  is  effective,  or  the  date 
on  which  the  material  terras  of  the  plan,  as 
amended,  are  feet  forth  in  writing. 

Example  4.  (i)  In  2002,  Employer  O,  a  state 
or  local  gover^ent,  establishes  a  plan  for 
certain  employees  that  provides  for  the 
deferral  of  coi^pensation  and  that  is  subject 
to  section  457(a). 

(ii)  Paragraph  (b)(1)  of  this  section  provides 
that  nonqualified  deferred  compensation 
plan  means  aqy  plan  that  is  established  by 
an  employer  aiid  that  provides  for  the 
deferral  of  coibpensation,  other  than  a  plan 
described  in  section  3121(a)(5).  Section 
3121(a)(5)  listl,  among  other  plans,  an 
exempt  governmental  deferred  compensation 
plan  as  defined  in  section  3121(v)(3).  Under 
section  3121(v)(3)(A),  this  definition  does  not 
include  any  plan  to  which  section  457(a) 
applies.  Thus^  the  plan  established  by 
Employer  O  i4  not  an  exempt  governmental 
deferred  compensation  plan  described  in 
section  3121(^)(3)  and,  consequently,  is  not 
a  plan  descriUed  in  section  3121(a)(5). 
Accordingly,  the  plan  is  a  nonqualified 
deferred  com^nsation  plan-within  the 
meaning  of  section  3121(v)(2)  and.paragraph 
(b)(1)  of  this  section. 

(iii)  However,  the  general  timing  rule  of 
paragraph  (a)(^]  of  this  section  and  the 
special  timing  rule  of  paragraph  (a)(2)  of  this 
section  apply  only  to  remuneration  for 
employment  iiat  constitutes  wages.  Under 
section  3121(^)(7),  certain  service  performed 
in  the  employ  of  a  state,  or  any  political 
subdivision  of  a  state,  is  not  employment. 
Thus,  even  thpugh  the  plan  is  a  nonqualified 
deferred  compensation  plan,  the  extent  to 
which  sectio^  3121(v)(2)  applies  to  a 
participating  Employee  will  depend  on 
whether  or  not  the  service  performed  for 
Employer  O  ii  excluded  from  the  definition 
of  employmett  under  section  3121(b)(7). 

Example  5.  (i)  In  2000,  Employer  P 
establishes  a  plan  that  provides  for  bonuses 
to  be  paid  to  Employees  based  on  an  objective 
formula  that  tjakes  into  account  the 
employees'  performance  for  the  year. 
Employer  P  dises  not  have  the  discretion  to 
reduce  the  aniount  of  any  employee's  bonus 
after  the  end  tf  the  year.  The  bonus  is  not 
actually  calculated  until  March  1  of  the 


following  year,  and  is  paid  on  March  15  of 
that  following  year. 

(ii)  The  plan  provides  for  the  deferral  of 
comi>ensation  because  the  employees  have  a 
legally  binding  right,  as  of  the  last  day  of  a 
calendar  year,  to  an  amount  of  compensation 
that  has  not  been  actually  or  constructively 
received  and,  pursuant  to  the  terms  of  the 
plan,  that  compensation  is  payable  in  a  later 
year.  However,  because  the  bonuses  under 
the  plan  are  paid  within  a  brief  jjeriod  of 
time  after  the  end  of  the  calendar  year  from 
which  they  are  deferred.  Employer  P  may 
choose,  pursuant  to  paragraph  (b)(3)(iii)  of 
this  section,  to  treat  all  the  bonuses  as  if  they 
are  not  subject  to  the  special  timing  rule  of 
paragraph  (a)(2)  of  this  section. 

(iii)  If  the  employer  uses  the  special  timing 
rule,  the  amount  deferred  would  be  taken 
into  account  as  wages  on  December  31,  2000. 
If  the  employer  chooses  not  to  use  the  special 
timing  rule,  the  amount  of  the  bonus  is  wages 
on  the  date  it  is  actually  or  constructively 
paid,  March  15,  2000. 

Example  6.  (i)  Employer  Q  establishes  a 
plan  under  which  bonuses  based  on 
{jerformance  in  one  year  may  be  paid  on 
February  1  of  the  following  year  at  the 
discretion  of  the  board  of  directors.  The 
board  of  directors  meets  in  January  of  each 
year  to  determine  the  amount,  if  any,  of  the 
bonuses  to  be  paid  based  on  performance  in 
the  prior  year. 

(ii)  Because  an  employee  does  not  have  a 
legally  binding  right  to  any  bonus  until 
January  of  the  year  in  which  the  bonus  is 
paid,  any  bonus  paid  under  the  plan  in  that 
year  is  not  deferred  from  the  preceding 
calendar  year,  and  the  plan  does  not  provide 
for  the  deferral  of  compensation  within  the 
meaning  of  paragraph  (bK3)(i)  of  this  section. 

Example  7.  (i)  Employer  R  maintains  a 
plan  for  employees  that  provides 
nonqualified  stock  options  described  in 
§  1.83-7(a)  of  this  chapter.  Under  the  plan, 
employees  are  granted  in  2001  the  option  to 
acquire  shares  of  employer  stock  at  the  fair 
market  value  of  the  shares  on  the  date  of 
grant  ($50  per  share).  The  options  can  be 
exercised  at  any  time  from  the  date  of  grant 
through  2010.  The  options  do  not  have  a 
readily  ascertainable  fair  market  value  for 
purposes  of  section  83  at  the  date  of  grant, 
and  shares  are  issued  upon  the  exercise  of 
the  options  without  being  subject  to  a 
substantial  risk  of  forfeiture  within  the 
meaning  of  section  83.  In  2005,  when  the  £air 
market  value  of  a  share  of  employer  stock  is 
S80,  Employee  D  exercises  an  option  to 
acquire  1,000  shares. 

(ii)  Under  paragraph  (b)(4)(ii)  of  this 
section,  neither  the  grant  of  a  stock  option 
nor  amounts  received  currently  as  a  result  of 
the  exercise  of  a  stock  option  result  from  the 
deferral  of  compensation  for  purposes  of 
section  3121(v)(2).  Thus,  under  the  general 
timing  rule  of  paragraph  (a)(1)  of  this  section, 
the  $30,000  spread  between  the  amount  paid 
for  the  shares  ($50,000)  and  the  fair  market 
value  of  the  shares  on  the  date  of  exercise 
($80,000)  is  taken  into  account  as  wages  for 
FICA  tax  purposes  in  the  year  of  exercise. 

(iii)  If  the  options  had  been  granted  at  $45 
per  share,  $5  per  share  below  the  fair  market 
value  on  date  of  grant,  the  $35,000  spread 
between  the  amount  paid  for  the  shares 


($45,000)  and  the  fair  market  value  of  the 
shares  on  the  date  of  exercise  ($80,000) 
would  similarly  be  taken  into  account  as 
wages  for  FICA  tax  purposes  in  the  year  of 
exercise. 

Example  8.  (i)  Employer  T  establishes  a 
phantom  stock  plan  for  certain  employees. 
Under  the  plan,  an  employee  is  credited  on 
the  last  day  of  each  calendar  year  with  a 
dollar  amount  equal  to  the  fair  market  value 
of  1,000  shares  of  employer  stock.  Upon 
termination  of  employment  for  any  reason, 
each  employee  is  entitled  to  receive  the  value 
on  the  date  of  termination,  in  cash  or 
employer  stock,  of  the  shares  with  which  he 
or  she  has  been  credited. 

(ii)  Because  compensation  to  which  the 
employee  has  a  legally  binding  right  as  of  the 
last  day  of  one  year  is  paid  in  a  subsequent 
year,  the  phantom  stock  plan  provides  for  the 
deferral  of  compensation.  The  phantom  stock 
plan  does  not  provide  stock  value  rights 
within  the  meaning  of  paragraph  (b)(4)(ii)  of 
this  section  because  it  provides  for  awards 
equal  in  value  to  the  full  fair  market  value 
of  a  specified  number  of  shares  of  Employer 
T  stock,  rather  than  the  excess  of  that  fair 
market  value  over  a  sjjecified  price. 

Example  9.  (i)  Employer  U  establishes  a 
severance  pay  arrangement  (within  the 
meaning  of  section  3(2)(b)(i)  of  ERISA)  which 
provides  for  payments  solely  upon  an 
employee's  death,  disability,  or  dismissal 
from  employment.  The  amount  of  the 
payments  to  an  employee  is  based  on  the 
length  of  continuous  active  service  with 
Employer  U  at  the  time  of  dismissal,  and  is 
paid  in  monthly  installments  over  a  period 
of  three  years. 

(ii)  Because  benefits  payable  under  the 
plan  upon  termination  of  employment  are 
payable  only  upon  an  employee's 
involuntary  termination,  the  plan  is  a 
severance  pay  plan  within  the  meaning  of 
paragraph  (b)(4)(iv)(B)  of  this  section.  Thus, 
the  benefits  are  not  treated  as  resulting  frt>m 
the  deferral  of  compensation  for  purposes  of 
section  3121(v)(2]. 

Example  10.  (i)  Employer  V  establishes  a 
nonqualified  deferred  compensation  plan 
under  which  employees  will  receive  benefit 
payments  commencing  at  age  65  as  a  life 
aimuity  or  in  one  of  several  actuarially 
equivalent  annuity  forms.  If  an  employee 
dies  before  benefit  payments  commence 
under  the  plan,  a  benefit  is  payable  to  the 
employee's  designated  beneficiary  in  a  single 
sum  payment  equal  to  the  present  value  of 
the  employee's  annuity  benefit.  This  benefit 
(sometimes  called  a  full  reserve  death 
benefit)  is  calculated  using  the  applicable 
interest  rate  specified  in  section  417(e)  and, 
for  the  period  after  age  65,  the  applicable 
mortality  table  specified  in  section  417(e), 
both  of  which  are  reasonable  actuarial 
assumptions.  During  2002,  Employee  E 
obtains  a  legally  binding  right  to  an  annuity 
benefit  under  the  plan,  payable  at  age  65. 
This  annuity  benefit  has  a  present  value  of 
$10,000  at  the  end  of  2002,  determined  using 
the  same  assumptions  as  are  used  under  the 
plan  to  calculate  the  full  reserve  death 
benefit. 

(ii)  The  present  value,  at  the  end  of  2002, 
of  the  total  benefits  payable  to  or  on  behalf 
of  Employee  E  (i.e..  the  sum  of  the  present 
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value  of  the  annuity  benefit  conunencing  at 
age  65,  and  the  present  value  of  the  full 
reserve  death  benefit,  with  both  determined 
using  the  actuarial  assumptions  described  in 
paragraph  (i)  of  this  Example  JO,  except  also 
taking  into  account  the  probability  of  death 
prior  to  age  65)  is  $10,000.  This  present  value 
does  not  exceed  the  present  value  of  the 
annuity  benefits  that  could  be  payable  to 
Employee  E  under  the  plan  during  Employee 
E's  lifetime  determined  without  a  discount 
for  the  possibility  that  Employee  E  might  die 
before  age  65  (also  SIO.OOO).  Thus,  the  benefit 
payable  in  the  event  of  the  Employee  E's 
death  is  not  a  death  benefit  for  purp)oses  of 
paragraph  (b)(4](iv)  of  this  section. 

(iii)  The  same  result  would  apply  in  the 
case  of  a  plan  that  bases  benefits  on  an 
interest  bearing  account  balance  and  pays  the 
account  balance  at  termination  of 
employment  or  death  (because  the  sum  of  the 
deferred  benefits  payable  in  the  future  if  the 
employee  terminates  employment  before 
death  with  a  discount  for  the  probability  of 
death  before  that  date  plus  the  present  value 
of  the  benefit  payable  in  the  event  of  death 
necessarily  equals  the  present  value  of  the 
deferred  benefits  payable  with  no  discount 
for  the  probability  of  death). 

Example  11.  (i)  The  facts  are  the  same  as 
in  Example  10,  except  that,  in  lieu  of  the  full 
reserve  death  benefit,  the  plan  provides  a 
monthly  life  annuity  benefit  to  an  employee's 
spouse  in  the  event  of  the  employee's  death 
before  benefit  piayments  commence  equal  to 
100  percent  of  the  monthly  annuity  that 
would  be  payable  to  the  employee  at  age  65 
under  the  life  annuity  form.  Employee  E  is 
age  63  and  has  a  spouse  who  is  age  51.  The 
sum  of  the  present  value  of  Employee  E's 
annuity  benefit  commencing  at  age  65 
determined  with  a  discount  for  the 
possibility  that  Employee  E  might  die  before 
age  65  and  the  present  value  of  the  100 
percent  annuity  death  benefit  for  Employee 
E's  spouse  exceeds  $10,000. 

(ii)  The  amount  deferred  for  2002  is 
$10,000  (because  the  100  percent  annuity 
death  benefit  for  Employee  E's  spouse  is 
disregarded  to  the  extent  that  the  total 
benefits  payable  to  or  on  behalf  of  Employee 
E  exceeds  the  present  value  of  the  annuity 
benefits  that  could  be  payable  to  Employee 
E  under  the  plan  during  the  Employee  E's 
lifetime  without  a  discount  for  the 
probability  of  Employee  E's  death  before 
benefit  payments  commence). 

Example  12.  (i)  On  January  1,  2001, 
Employer  W  establishes  a  plan  that  covers 
only  Employee  F,  who  owns  a  significant 
portion  of  the  business  and  who  has  30  years 
of  service  as  of  that  date.  The  plan  provides 
that,  upon  Employee  F's  termination  of 
employment  at  any  time,  he  will  receive 
$200,000  per  year  for  each  of  the 
immediately  succeeding  five  years.  Employee 
F  terminates  employment  on  March  1,  2001. 

(ii)  Because  Employee  F  terminates 
employment  within  12  months  of  the 
establishment  of  the  plan  and  the  fects  and 
circumstances  set  forth  above  indicate  that 
the  plan  was  established  in  contemplation  of 
impending  termination  of  employment,  the 
plan  is  considered  to  be  established  in 
connection  with  impending  termination 
within  the  meaning  of  paragraph  (b}(4](v)  of 


this  section.  Therefore,  the  benefits  provided 
under  the  plan  are  not  treated  as  resulting 
from  the  deferral  of  compensation  for 
purposes  of  section  3121(v)(2). 

Example  13.  (i)  Employer  X  establishes  a 
plan  on  January  1,  2004,  to  supplement  the 
qualified  retirement  benefits  of  recently  hired 
55-year  old  Employee  G,  who  forfeited 
retirement  benefits  with  her  former  employer 
in  order  to  accept  employment  with 
Employer  X.  The  plan  provides  that 
Employee  G  will  receive  $50,000  per  year  for 
life  beginning  at  age  65,  regardless  of  when 
she  terminates  employment.  On  April  15. 
2004,  Employee  G  unexpectedly  terminates 
employment. 

(ii)  'The  facts  and  circumstances  indicate 
that  the  plan  was  not  established  in 
contemplation  of  impending  termination. 
Thus,  even  though  Employee  G  terminated 
employment  within  12  months  of  the 
establishment  of  the  plan,  the  plan  is  not 
considered  to  be  established  in  connection 
with  impending  termination  within  the 
meaning  of  paragraph  (b)(4)(v)  of  this  section. 
Benefits  provided  under  the  plan  are  treated 
as  resulting  from  the  deferral  of 
com{)ensation  for  purposes  of  section 
3121(v)(2). 

Example  14.  (i)  Employer  Y  establishes  a 
plan  to  provide  supplemental  retirement 
benefits  to  a  group  of  management  employees 
who  are  at  various  stages  of  their  careers.  All 
employees  covered  by  the  plan  are  subject  to 
the  same  benefit  formula.  Employee  H  is 
planning  to  (and  actually  does)  retire  within 
six  months  of  the  date  on  which  the  plan  is 
established. 

(ii)  Even  though  Employee  H  terminated 
employment  within  12  months  of  the 
establishment  of  the  plan,  the  plan  is  not 
considered  to  have  been  established  in 
connection  with  Employee  H's  impending 
termination  within  the  meaning  of  paragraph 
(b)(4)(v)  of  this  section  because  the  facts  and 
circumstances  indicate  otherwise. 

Example  15.  (i)  Employee  J  owns  100 
percent  of  Employer  Z,  a  corporation  that 
provides  consulting  services.  Substantially 
all  of  Employer  Z's  revenue  is  derived  as  a 
result  of  the  services  performed  by  Employee 
J.  In  each  of  2001,  2002.  and  2003.  Employer 
Z  has  gross  receipts  of  $180,000  and 
expenses  (other  than  salary)  of  S80.000.  In 
each  of  2001  and  2002.  Employer  Z  pays 
Employee  J  a  salary  of  $100,000  for  services 
performed  in  each  of  those  years.  On 
December  31,  2002,  Employer  Z  establishes 
a  plan  to  (>ay  Employee  J  $80,000  in  2003. 
The  plan  recites  that  the  payment  is  in 
recognition  of  prior  services.  In  2003, 
Employer  Z  pays  Employee  J  a  salary  of 
$20,000  and  the  $80,000  due  under  the  plan. 

(ii)  The  facts  and  circumstances  described 
above  indicate  that  the  $80,000  paid 
pursuant  to  the  plan  is  based  on  services 
performed  by  Employee  J  in  2003  and,  thus, 
is  paid  for  current  services  within  the 
meaning  of  paragraph  (b)(4)(viii)  of  this 
section.  Accordingly,  the  plan  does  not 
provide  for  the  deferral  of  compensation 
within  the  meaning  of  section  3121(v)(2),  and 
the  $80,000  payment  is  included  as  wages  in 
2003  under  the  general  timing  rule  of 
paragraph  (a)(1)  of  this  section. 


■  (c)  Determination  of  the  amount 
deferred — (1)  Account  balance  plans — 
(i)  General  rule.  For  purposes  of  this 
section,  if  benefits  for  an  employee  are 
provided  under  a  nonqualiHed  deferred 
compensation  plan  that  is  an  account 
balance  plan,  the  amount  deferred  for  a 
period  equals  the  principal  amount 
credited  to  the  employee's  account  for 
the  period,  increased  or  decreased  by 
any  income  attributable  to  the  principal 
amount  through  the  date  the  principal 
amount  is  required  to  be  taken  into 
account  as  wages  under  paragraph  (e)  of 
this  section. 

(ii)  Definitions — (A)  Account  balance 
plan.  For  purposes  of  this  section,  an 
account  balance  plan  is  a  nonqualified 
deferred  compensation  plan  under  the 
terms  of  whidi  a  principal  amount  (or 
amounts)  is  credited  to  an  individual 
account  for  an  employee,  the  income 
attributable  to  each  principal  amount  is 
credited  (or  debited)  to  the  individual 
account,  and  the  benefits  payable  to  the 
employee  are  based  solely  on  the 
balance  credited  to  the  individual 
account. 

(B)  Income.  For  purposes  of  this 
section,  income  means  any  increase  or 
decrease  in  the  amount  credited  to  an 
employee's  account  that  is  attributable 
to  amounts  previously  credited  to  the 
employee's  account,  regardless  of 
whether  the  plan  denominates  that 
increase  or  decrease  as  income. 

(iii)  Additional  rules — (A) 
Commingled  accounts.  A  plan  does  not 
fail  to  be  an  account  balance  plan 
merely  because,  under  the  terms  of  the 
plan,  beneBts  payable  to  an  employee 
are  based  solely  on  a  speciBed 
percentage  of  an  account  maintained  for 
all  (or  a  portion  of)  plan  participants 
under  which  principal  amounts  and 
income  are  credited  (or  debited)  to  such 
account. 

(B)  Bifurcation  permitted.  An 
employer  may  treat  a  portion  of  a 
nonqualified  deferred  compensation 
plan  as  a  separate  account  balance  plan 
if  that  portion  satisfies  the  requirements 
of  this  paragraph  (c)(1)  and  the  amount 
payable  to  employees  under  that  portion 
is  determined  independently  of  the 
amount  payable  under  the  other  portion 
of  the  plan. 

(C)  Actuarial  equivalents.  A  plan  does 
not  fail  to  be  an  account  balance  plan 
merely  because  the  plan  permits 
employees  to  elect  to  receive  their 
benefits  imder  the  plan  in  a  form  of 
benefit  other  than  payment  of  the 
account  balance,  provided  the  amount 
of  benefit  payable  in  that  other  form  is 
actuarially  equivalent  to  payment  of  the 
accoimt  balance  using  actuarial 
assumptions  that  are  reasonable. 
Conversely,  a  plan  is  not  ai>  account 
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balance  planjif  it  provides  an  optional 
form  of  bene^t  that  is  not  actuarially 
equivalent  td  the  account  balance  using 
actuarial  assampUons  that  are 
reasonable.  Por  this  purpose,  the 
determinatia|i  of  whether  forms  are 
actuarially  equivalent  using  actuarial 
assumptions  that  are  reasonable  is 
determined  under  the  rules  applicable 
to  nonaccou^t  balance  plans  under 
paragraph  (c](2)(iii]  of  this  section. 

(2)  NonacOount  balance  plans — (i) 
General  rule;  For  purposes  of  this 
section,  if  benefits  for  an  employee  are 
provided  under  a  nonqualified  deferred 
compensation  plan  that  is  not  an 
account  balance  plan  (a  nonaccount 
balance  plan),  the  amount  deferred  for 
a  period  equals  the  present  value  of  the 
additional  future  payment  or  payments 
to  which  the  employee  has  obtained  a 
legally  binding  right  (as  described  in 
paragraph  (b|(3)(i)  of  this  section)  imder 
the  plan  durmg  that  period. 

(ii)  Presenivajue  aefined.  For 
purposes  of  tpis  section,  present  value 
means  the  vadue  as  of  a  specified  date 
of  an  amounj  or  series  of  amounts  due 
thereafter,  where  each  amoimt  is 
multiplied  by  the  probability  that  the 
condition  or  conditions  on  which 
payment  of  die  amount  is  contingent 
will  be  satisqed.  and  is  discounted 
according  to  an  assumed  rate  of  interest 
to  reflect  the  time  value  of  money.  For 
purposes  of  this  section,  the  present 
value  must  bp  determined  as  of  the  date 
the  amount  deferred  is  required  to  be 
taken  into  account  as  wages  under 
paragraph  (e)  of  this  section  using 
actuarial  assumptions  and  methods  that 
are  reasonable  as  of  that  date.  For  this 
purpose,  a  discount  for  the  probability 
that  an  employee  will  die  before 
commencement  of  benefit  payments  is 
permitted,  biit  only  to  the  extent  that 
benefits  will  be  forfeited  upon  death.  In 
addition,  the  present  value  cannot  be 
discounted  f^r  the  probabihty  that 
payments  wi|l  not  be  made  (or  will  be 
reduced)  because  of  the  unfunded  status 
of  the  plan,  tjie  risk  associated  with  any 
deemed  or  actual  investment  of  amounts 
deferred  imd^r  the  plan,  the  risk  that  the 
employer,  thfe  trustee,  or  another  party 
will  be  unwilling  or  unable  to  pay.  the 
possibility  o|  future  plan  amendments, 
the  possibiHBy  of  a  future  change  in  the 
law,  or  similar  risks  or  contingencies. 
Nor  is  the  present  value  affected  by  the 
possibility  that  some  of  the  payments 
due  imder  the  plan  will  be  eligible  for 
one  of  the  exclusions  from  wages  in 
section  3121|a). 

(iii)  Treati^ent  of  actuarially 
equivalent  benefits — (A)  In  general.  In 
the  case  of  a  honaccoimt  balance  plan 
that  permits  employees  to  receive  their 
benefits  in  mere  than  one  form  or 


commencing  at  more  than  one  date,  the 
amoimt  deferred  is  determined  by 
assuming  that  payments  are  made  in  the 
normal  form  of  benefit  commencing  at 
normal  commencement  date  if  the 
requirements  of  paragraph  (c)(2)(iii)(B) 
of  this  section  are  satisfied. 
Accordingly,  in  the  case  of  a 
nonaccount  balance  plan  that  permits 
employees  to  receive  their  benefits  in 
more  than  one  form  or  commencing  at 
more  than  one  date,  unless  the 
requirements  of  paragraph  (c)(2)(iii)(B) 
of  this  section  are  satisfied,  the  amount 
deferred  is  treated  as  not  reasonably 
ascertainable  under  the  rules  of 
paragraph  (e)(4)(i)(B)  of  this  section 
until  a  form  of  benefit  and  a  time  of 
commencement  are  selected. 

(B)  Use  of  normal  form  commencing 
at  normal  commencement  date.  The 
requirements  of  this  paragraph 
(c)(2)(iii)(B)  are  satisfied  by  a 
nonaccount  balance  plan  if  the  plan  has 
a  single  normal  form  of  benefit 
commencing  at  normal  commencement 
date  for  the  amount  deferred  and  each 
other  optional  form  is  actuarially 
equivalent  to  the  normal  form  of  benefit 
commencing  at  normal  commencement 
date  using  actuarial  assumptions  that 
are  reasonable.  For  this  purpose,  each 
form  of  benefit  for  payment  of  the 
amount  deferred  commencing  at  a  date 
is  a  separate  optional  form.  For 
purposes  of  this  paragraph  (c)(2)(iii)(B), 
each  optional  form  is  actuarially 
equivalent  to  the  normal  form  of  benefit 
commencing  at  normal  commencement 
date  only  if  the  terms  of  the  plan  in 
effect  when  the  amount  is  deferred 
provide  for  every  optional  form  to  be 
actuarially  equivalent  and  further 
provide  for  actuarial  assumptions  to 
determine  actuarial  equivalency  that 
will  be  reasonable  at  the  time  the 
optional  form  is  selected,  without  regard 
to  whether  market  interest  rates  are 
higher  or  lower  at  the  time  the  optional 
form  is  selected  than  at  the  time  the 
amoiuit  is  deferred.  Thus,  a  plan  that 
provides  for  every  optional  form  to  be 
actuarially  equivalent  satisfies  this 
paragraph  (c)(2)(iii)(B)  if  it  provides  for 
actuarial  equivalence  to  be 
determined — 

(1)  When  an  optional  form  is  selected 
or  when  benefit  payments  under  the 
optional  form  commence,  based  on 
assumptions  that  are  reasonable  then; 

(2)  Based  on  an  index  that  reflects 
market  rates  of  interest  from  time  to 
time  (for  example,  the  plan  specifies 
that  all  benefits  will  be  actuarially 
equivalent  using  the  applicable  interest 
rate  and  applicable  mortality  table 
specified  in  section  417(e));  or 

(3)  Based  on  actuarial  assumptions 
specified  in  the  plan  and  provides  for 


those  assumptions  to  be  revised  to  be 
reasonable  assumptions  if  they  cease  to 
be  reasonable  assumptions. 

(C)  Fixed  mortality  assumptions 
permitted.  A  plan  does  not  fail  to  satisfy 
paragraph  (c)(2)(iii)(B}  of  this  section 
merely  because  the  plan  specifies  a 
fixed  mortality  assumption  that  is 
reasonable  at  the  time  the  amount  is 
deferred,  even  if  that  assiunption  is  not 
reasonable  at  the  time  the  optional  form 
is  selected.  (But  see  paragraph 
(c)(2)(iii)(E)  of  this  section  for  additional 
rules  that  apply  if  the  mortality 
assumption  is  not  reasonable  at  the  time 
the  optional  form  is  selected.) 

(D)  Normal  form  of  benefit 
commencing  at  normal  commencement 
date  defined.  For  purposes  of  this 
paragraph  (c)(2)(iii),  the  normal  form  of 
benefit  commencing  at  normal 
commencement  date  under  the  plan  is 
the  form,  and  date  of  commencement, 
under  which  the  payments  due  to  the 
employee  under  the  plan  are  expressed, 
prior  to  adjustments  for  form  or  timing 
of  commencement  of  payments. 

(E)  Rule  applicable  if  actuarial 
assumptions  cease  to  be  reasonable.  If 
the  terms  of  the  plan  in  effect  when  an 
amount  is  deferred  provide  for  actuarial 
assumptions  to  determine  actuarial 
equivalency  that  will  be  reasonable  at 
the  time  the  optional  form  is  selected  or 
payments  commence  as  provided  in 
paragraph  (c)(2)(iii)(B)  of  this  section, 
but,  at  that  time,  the  actuarial 
assiunptions  used  under  the  plan  are 
not  reasonable,  the  employee  will  be 
treated  as  obtaining  a  legally  binding 
right  at  that  time  (or,  if  earlier,  at  the 
date  on  which  the  plan  is  amended  to 
provide  actuarial  assumptions  that  are 
not  reasonable)  to  any  additional 
benefits  that  result  from  the  use  of  an 
unreasonable  actuarial  assumption.  This 
might  occur,  for  example,  if  the  plan 
specifies  that  the  actuarial  assumptions 
will  be  reasonable  assumptions  to  be  set 
at  the  time  the  optional  form  is  selected 
and  the  assumptions  used  are  in  fact  not 
reasonable  at  that  time. 

(3)  Separate  determination  for  each 
period.  The  amount  deferred  under  this 
paragraph  (c)  is  determined  separately 
for  each  period  for  which  there  is  an 
amount  deferred  under  the  plan.  In 
addition,  paragraphs  (d)  and  (e)  of  this 
section  are  applied  separately  with 
respect  to  the  amount  deferred  for  each 
such  period.  Thus,  for  example,  the 
fraction  described  in  paragraph 
(d)(l)(ii){B)  of  this  section  and  the 
amount  of  the  true-up  at  the  resolution 
date  described  in  paragraph  (e)(4](ii)(B) 
of  this  section  are  determined  separately 
with  respect  to  each  amount  deferred. 
See  paragraph  (e)(4)(ii)(D)  of  this  section 
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for  special  rules  for  allocating  amounts 
deferred  over  more  than  one  year. 

(4)  Examples.  This  paragraph  (c)  is 
illustrated  by  the  following  examples. 
(The  examples  illustrate  the  rules  in  this 
paragraph  (c)  and  include  various 
interest  rate  and  mortality  table 
assumptions,  including  the  applicable 
section  417(e)  mortality  table,  the  GAM 
83  (male)  mortality  table,  and  UP-84 
mortality  table.  These  tables  can  be 
obtained  from  the  Society  of  Actuaries 
at  its  internet  site  at  http:// 
www.soa.org.)  The  examples  are  as 
follows: 

Example  1.  (i)  Employer  M  establishes  a 
nonqualified  deferred  com{)ensation  plan  for 
Employee  A.  Under  the  plan,  10  percent  of 
annual  compensation  is  credited  on  behalf  of 
Employee  A  on  December  31  of  each  year.  In 
addition,  a  reasonable  rate  of  interest  is 
credited  quarterly  on  the  balance  credited  to 
Employee  A  as  of  the  last  day  of  the 
preceding  quarter.  All  amounts  credited 
under  the  plan  are  100  f)ercent  vested  and 
the  benefits  payable  to  Employee  A  are  based 
solely  on  the  balance  credited  to  Employee 
A's  account. 

(ii)  The  plan  is  an  account  balance  plan. 
Thus,  pursuant  to  paragraph  (c)(1)  of  this 
section,  the  amount  deferred  for  a  calendar 
year  is  equal  to  10  percent  of  annual 
compensation. 

Example  2.  (i)  Employer  N  establishes  a 
nonqualified  deferred  compensation  plan  for 
Employee  B.  Under  the  plan,  2.5  percent  of 
annual  compensation  is  credited  quarterly  on 
l>ehalf  of  Employee  B.  In  addition,  a 
reasonable  rate  of  interest  is  credited 
quarterly  on  the  balance  credited  to 
Employee  B's  account  as  of  the  last  day  of  the 
preceding  quarter.  All  amounts  credited 
under  the  plan  are  100  percent  vested,  and 
the  benefits  payable  to  Employee  B  are  based 
solely  on  the  balance  credited  to  Employee 
B's  account.  As  permitted  by  paragraph  (e)(S) 
of  this  section,  any  amount  deferred  under 
the  plan  for  the  calendar  year  is  taken  into 
account  as  wages  on  the  last  day  of  the  year. 

(ii)  The  plan  is  an  account  balance  plan. 
Thus,  pursuant  to  paragraph  (c)(1)  of  this 
section,  the  amount  deferred  for  a  calendar 
year  equals  10  percent  of  annual 
compensation  (i.e.,  the  sum  of  the  principal 
amounts  credited  to  Employee  B's  account 
for  the  year)  plus  the  interest  credited  with 
respect  to  that  10  percent  princif>al  amount 
through  the  last  day  of  the  calendar  year.  If 
Employer  N  had  not  chosen  to  apply 
paragraph  (e)(5)  of  this  section  and,  thus,  had 
taken  into  account  2.5  percent  of 
compensation  quarterly,  the  interest  credited 
with  respect  to  those  quarterly  amounts 
would  not  have  been  treated  as  part  of  the 
amount  deferred  for  the  year. 

Example  3.  (i)  Employer  O  establishes  a 
nonqualified  deferred  compensation  plan  for 


a  group  of  five  employees.  Under  the  plan, 
a  specified  sum  is  credited  to  an  account  for 
the  benefit  of  the  group  of  employees  on  July 
31  of  each  year.  Income  on  the  balance  of  the 
account  is  credited  annually  at  a  rate  that  is 
reasonable  for  each  year.  The  benefit  payable 
to  an  employee  is  equal  to  one-fifth  of  the 
account  t>alance  and  is  payable,  at  the 
employee's  option,  in  a  lump  sum  or  in  10 
annual  installments  that  reflect  income  on 
the  balance. 

(ii)  The  plan  is  an  accoimt  balance  plan 
notwithstanding  the  fact  that  the  employee's 
benefit  is  equal  to  a  specified  f>ercentage  of 
an  account  maintained  for  a  group  of 
employees. 

Example  4.  (i)  The  facts  are  the  same  as  in 
Example  3.  except  that  the  plan  also  permits 
an  employee  to  elect  a  life  annuity  that  is 
actuarially  equivalent  to  the  account  balance 
based  on  the  applicable  interest  rate  and 
applicable  mortality  table  sp)ecified  in  section 
417(e)  at  the  time  the  benefit  is  elected  by  the 
employee. 

(ii)  Under  paragraphs  (c)(l)(iii)(C)  and 
(c)(2)(iii)  of  this  section,  the  plan  does  not 
fail  to  be  an  account  balance  plan  merely 
because  the  plan  fwrmits  employees  to  elect 
to  receive  their  benefits  under  the  plan  in  a 
form  that  is  actuarially  equivalent  to  payment 
of  the  account  balance  using  actuarial 
assumptions  that  are  reasonable  at  the  time 
the  form  is  selected. 

Example  5.  (i)  Employer  P  establishes  a 
nonqualified  deferred  compensation  plan  for 
a  group  of  employees.  Under  the  plan,  each 
participating  employee  has  a  fully  vested 
right  to  receive  a  life  annuity,  payable 
monthly  beginning  at  age  65,  equal  to  the 
product  of  2  percent  for  each  year  of  service 
and  the  employee's  highest  average  annual 
compensation  for  any  3-year  period.  The  plan 
also  provides  that,  if  an  employee  dies  before 
age  65,  the  present  value  of  the  future 
payments  will  be  paid  to  his  or  her 
beneficiary.  As  permitted  under  p)aragraph 
(e)(5)  of  this  section,  any  amount  deferred 
under  the  plan  for  a  calendar  year  is  taken 
into  account  as  FICA  wages  as  of  the  last  day 
of  the  year.  As  of  December  31,  2002. 
Employee  C  is  age  60,  has  25  years  of  service, 
and  high  3-year  average  compensation  of 
$100,000  (the  average  for  the  years  2000 
through  2002).  As  of  December  31,  2003, 
Employee  C  is  age  61,  has  26  years  of  service, 
and  has  high  3-year  average  comf)ensation  of 
$104,000.  As  of  December  31.  2004, 
Employee  C  is  age  62,  has  27  years  of  service, 
and  has  high  3-year  average  comf>ensation  of 
$105,000.  The  assumptions  that  Employer  P 
uses  to  determine  the  amount  deferred  for 
2003  (a  7  percent  interest  rate  and,  for  the 
period  after  commencement  of  benefit 
payments,  the  GAM  83  (male)  mortality 
table)  and  for  2004  (a  7.5  percent  interest  rate 
and,  for  the  period  after  commencement  of 
benefit  payments,  the  CAM  83  (male) 
mortality  table)  are  assumed,  solely  for 


purposes  of  this  example,  to  be  reasonable 
actuarial  assumptions. 

(ii)  As  of  December  31,  2002,  Employee  C 
has  a  legally  binding  right  to  receive  lifetime 
payments  of  $50,000  (2  f>ercent  x  25  years  x 
$100,000)  per  year.  As  of  December  31,  2003, 
Employee  C  has  a  legally  binding  right  to 
receive  lifetime  payments  of  $54,080  (2 
percent  x  26  years  x  $104,000)  per  year. 
Thus,  during  2003,  Employee  C  has  earned 
a  legally  binding  right  to  additional  lifetime 
payments  of  $4,080  ($54.080 -$50,000)  per 
year  beginning  at  age  65.  The  amount 
deferred  for  2003  is  the  present  value,  as  of 
December  31,  2003,  of  these  additional 
payments,  which  is  $28,767  ($4,080  x  the 
present  value  factor  for  a  deferred  annuity 
payable  at  age  65.  using  the  specified 
actuarial  assumptions  for  2003).  Similarly, 
during  2004,  Employee  C  has  earned  a  legally 
binding  right  to  additional  lifetime  payments 
of  $2,620  (2  percent  x  27  years  x  $105,000. 
minus  $54,080)  per  year  beginning  at  age  65. 
The  amount  deferred  for  2004  is  the  present 
value,  as  of  December  31,  2004,  of  these 
additional  payments,  which  is  $18,845 
($2,620  X  the  present  value  factor  for  a 
deferred  annuity  payable  at  age  65,  using  the 
specified  actuarial  assumptions  for  2004). 

Example  6.  (i)  Employer  Q  establishes  a 
nonqualified  deferred  compensation  plan  for 
Employee  D  on  January  1,  2001,  when 
Employee  D  is  age  63.  During  2001, 
Employee  D  obtains  a  fully  vested  right  to 
receive  a  life  annuity  under  the  nonqualified 
deferred  compensation  plan  equal  to  the 
excess  of  $200,000  over  the  life  annuity 
benefits  payable  to  Employee  D  under  a 
qualified  defined  benefit  pension  plan 
sponsored  by  Employer  Q.  The  life  annuity 
benefit  payable  annually  under  the  qualified 
plan  is  the  lesser  of  $200,000  and  the  section 
415(b)(1)(A)  limitation  in  effect  for  the  year, 
where  the  section  41S(b)(l)(A)  limitation  is 
automatically  adjusted  to  reflect  changes  in 
the  cost  of  living.  Benefits  under  t>oth  the 
qualified  and  nonqualified  plan  are  payable 
monthly  beginning  at  age  65.  For  purp>oses  of 
this  example,  the  section  415(b)(1)(A)  limit 
for  2001  is  assumed  to  be  $140,000.  The 
nonqualified  plan  provides  no  benefits  in  the 
event  Employee  D  dies  prior  to 
commencement  of  benefit  payments.  As 
permitted  under  paragraph  (e)(5)  of  this 
section,  any  amount  deferred  under  the  plan 
for  a  calendar  year  is  taken  into  account  as 
FICA  wages  as  of  the  last  day  of  the  year.  The 
assumptions  that  Employer  Q  uses  to 
determine  the  amount  deferred  for  2001  (a  7 
percent  interest  rate,  a  3  percent  increase  in 
the  cost  of  living  and  the  CAM  83  (male) 
mortality  table)  are  assumed,  solely  for 
purptoses  of  this  example,  to  be  reasonable 
actuarial  assumptions.  As  of  December  31, 
2001 ,  Employee  D  has  a  legally  binding  right 
to  receive  lifetime  payments  as  set  forth  in 
the  following  table: 
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2003 

2004 

2005 

2006 

2007 

2008 

2009 

2010 

201 1  

2012 

2013 

2014  and  thereafter 


Year 


Annual  gross 
amount 


S200.000 
200,000 
200,000 
200,000 
200,000 
200,000 
200,000 
200,000 
200.000 
200,000 
200,000 
200,000 


Assumed 
qualified  plan 
annual  pay- 
ment (based 

on  cost  of 
living) 


5145,000 
150,000 
155,000 
160,000 
165,000 
170.000 
175,000 
180,000 
185.000 
190,000 
195,000 
205,000  or 
greater 


Net  annual 

payment 

under  norv 

qualified  plan 


S55,000 
50,000 
45,000 
40,000 
35,000 
30,000 
25,000 
20,000 
15,000 
10.000 
5,000 
0 


(ii)  The  amou  nt  deferred  for  2001  is  the 
present  value,  is  of  December  31,  2001,  of  the 
net  lifetime  pa>ments  under  the  nonqualified 
plan,  orS223,71i3. 

(d)  Amounts  taken  into  account  and 
income  attrib  liable  thereto — (1) 
Amounts  taken  into  account — (i)  In 
general.  For  purposes  of  this  section,  an 
amount  defened  under  a  nonqualified 
deferred  com]>ensation  plan  is  taken 
into  account  i  s  of  the  date  it  is  included 
in  computing  the  amount  of  wages  as 
defined  in  section  3121(a),  but  only  to 
the  extent  tha;  any  additional  FICA  tax 
that  results  from  such  inclusion 
(including  an  /  interest  and  penalties  for 
late  payment)  is  actually  paid  before  the 
expiration  of  he  applicable  period  of 
limitations  for  the  period  in  which  the 
amount  defer  ed  was  required  to  be 
taken  into  ace  ount  under  paragraph  (e) 
of  this  sectior  .  Because  an  amount 
deferred  for  a  calendar  year  is  combined 
with  the  emp!  oyee's  other  wages  for  the 
year  for  purp<  ises  of  computing  FICA 
taxes  with  respect  to  the  employee  for 
the  year,  if  the  employee  has  other 
wages  that  equal  or  exceed  the  wage 
base  limitations  for  the  Old- Age, 
Survivors,  an^  Disability  Insurance 
(OASDI)  portion  (or,  in  the  case  of  years 
before  1994,  tne  Hospital  Insurance  (HI) 
portion)  of  FICA  for  the  year,  no  portion 
of  the  amount  deferred  wrill  actually 
result  in  addi  ional  OASDI  (or  HI)  tax. 
However,  because  there  is  no  wage  base 
limitation  for  the  HI  portion  of  FICA  for 
years  after  19  )3,  the  entire  amount 
deferred  (in  a  idition  to  all  other  wages) 
is  subject  to  tl  le  HI  tax  for  the  year  and, 
thus,  will  not  be  considered  taken  into 
account  for  pi  irposes  of  this  section 
unless  the  HI  tax  relating  to  the  amount 
deferred  is  ac;ually  paid.  In  determining 
whether  any  additional  FICA  tax 
relating  to  the  amount  deferred  is 
actually  paid,  any  FICA  tax  paid  in  a 
year  is  treate(  as  paid  with  respect  to  an 


amount  deferred  only  after  FICA  tax  is 
paid  on  all  other  wages  for  the  year. 

(ii)  Amounts  not  taken  into  account — 
(A)  Failure  to  take  an  amount  deferred 
into  account  under  the  special  timing 
rule.  If  an  amount  deferred  for  a  period 
(as  determined  under  paragraph  (c)  of 
this  section)  is  not  taken  into  account, 
then  the  nonduplication  rule  of 
paragraph  (a)(2)(iii)  of  this  section  does 
not  apply,  and  benefit  payments 
attributable  to  that  amoujit  deferred  are 
included  as  wages  in  accordance  with 
the  general  timing  rule  of  paragraph 
(a)(1)  of  this  section.  For  example,  if  an 
amount  deferred  is  required  to  be  taken 
into  account  in  a  particular  year  imder 
paragraph  (e)  of  this  section,  but  the 
employer  fails  to  pay  the  additional 
FICA  tax  resulting  from  that  amount, 
then  the  amount  deferred  and  the 
income  attributable  to  that  amoimt  must 
be  included  as  wages  when  actually  or 
constructively  paid. 

(B)  Failure  to  take  a  portion  of  an 
amount  deferred  into  account  under  the 
special  timing  rule.  If,  as  of  the  date  an 
amount  deferred  is  required  to  be  taken 
into  account,  only  a  portion  of  the 
amount  deferred  (as  determined  under 
paragraph  (c)  of  this  section)  has  been 
taken  into  account,  then  a  portion  of 
each  subsequent  benefit  payment  that  is 
attributable  to  that  amount  is  excluded 
from  wages  pursuant  to  the 
nonduplication  rule  of  paragraph 
(a)(2)(iii)  of  this  section  and  the  balance 
is  subject  to  the  general  timing  rule  of 
paragraph  (a)(1)  of  this  section.  The 
portion  that  is  excluded  from  wages  is 
fixed  immediately  before  the 
attributable  benefit  payments  commence 
(or,  if  later,  the  date  the  amount  deferred 
is  required  to  be  taken  into  account)  and 
is  determined  by  multiplying  each  such 
payment  by  a  fraction,  the  numerator  of 
which  is  the  amount  that  was  taken  into 
account  (plus  income  attributable  to  that 


amount  determined  under  paragraph 
(d)(2)  of  this  section  through  the  date 
the  portion  is  fixed)  and  the 
denominator  of  which  is  the  present 
value  of  the  future  benefit  payments 
attributable  to  the  amount  deferred, 
determined  as  of  the  date  the  portion  is 
fixed.  For  this  purpose,  if  the 
requirements  of  paragraph  (c)(2)(iii)(B) 
of  this  section  are  satisfied,  the  present 
value  is  determined  by  assuming  that 
payments  are  made  in  the  normal  form 
of  benefit  commencing  at  normal 
commencement  date.  In  addition,  if  the 
employer  demonstrates  that  the  amount 
deferred  was  determined  using 
reasonable  actuarial  assumptions  as 
determined  by  the  Commissioner,  the 
present  value  of  the  future  benefit 
payments  attributable  to  the  amount 
deferred  is  determined  using  those 
assumptions.  In  any  other  case,  see 
paragraph  (d)(2)(iii)  of  this  section. 

(2)  Income  attributable  to  the  amount 
taken  into  account — (i)  Account  balance 
plans — (A)  In  general.  For  purposes  of 
the  nonduplication  rule  of  paragraph 
(a)(2)(iii)  of  this  section,  in  the  case  of 
an  account  balance  plan,  the  income 
attributable  to  the  amount  taken  into 
account  means  any  amount  credited  on 
behalf  of  an  employee  under  the  terms 
of  the  plan  that  is  income  (within  the 
meaning  of  paragraph  (c)(l)(ii)(B)  of  this 
section)  attributable  to  an  amount 
previously  taken  into  account  (within 
the  meaning  of  paragraph  (d)(1)  of  this 
section),  but  only  if  the  income  reflects 
a  rate  of  return  that  does  not  exceed 
either  the  rate  of  return  on  a 
predetermined  actual  investment  (as 
determined  in  accordance  with 
paragraph  (d)(2)(i)(B)  of  this  section)  or. 
if  the  income  does  not  reflect  the  rate  of 
return  on  a  predetermined  actual 
investment  (as  so  determined),  a 
reasonable  rate  of  interest  (as 
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determined  in  accordance  with 
paragraph  (d)(2)(i)(C)  of  this  section). 

(B)  Rules  relating  to  actual 
investment — (1)  In  general.  For 
purposes  of  this  paragraph  (d)(2)(i],  the 
rate  of  return  on  a  predetermined  actual 
investment  for  any  period  means  the 
rate  of  total  return  (including  increases 
or  decreases  in  fair  market  value)  that 
would  apply  if  the  account  balance 
were,  during  the  applicable  period, 
actually  invested  in  one  or  more 
investments  that  are  identified  in 
accordance  with  the  plan  before  the 
beginning  of  the  period.  For  this 
purpose,  an  account  balance  plan  can 
determine  income  based  on  the  rate  of 
return  of  a  predetermined  actual 
investment  regardless  of  whether  assets 
associated  with  the  plan  or  the 
employer  are  actually  invested  therein 
and  regardless  of  whether  that 
investment  is  generally  available  to  the 
public.  For  example,  an  account  balance 
plan  could  provide  that  income  on  the 
account  balance  is  determined  based  on 
an  employee's  prospective  election 
among  various  investment  alternatives 
that  are  available  under  the  employer's 
section  401(k)  plan,  even  if  one  of  those 
investment  alternatives  is  not  generally 

'available  to  the  public.  In  addition,  an 
actual  investment  includes  an 
investment  identified  by  reference  to 
any  stock  index  with  respect  to  which 
there  are  positions  traded  on  a  national 
securities  exchange  described  in  section 
1256(g)(7)(A). 

(2)  Certain  rates  of  return  not  based 
on  predetermined  actual  investment.  A 
rate  of  return  will  not  be  treated  as  the 
rate  of  return  on  a  predetermined  actual 
investment  within  the  meaning  of  this 
paragraph  (d)(2)(i)(B)  if  the  rate  of  return 
(to  any  extent  or  under  any  conditions) 
is  based  on  the  greater  of  the  rate  of 
return  of  two  or  more  actual 
investments,  is  based  on  the  greater  of 
the  rate  of  return  on  an  actual 
investment  and  a  rate  of  interest 
(whether  or  not  the  rate  of  interest 
would  otherwise  be  reasonable  under 
paragraph  (d)(2)(i)(C)  of  this  section),  or 
is  based  on  the  rate  of  return  on  an 
actual  investment  that  is  not 
predetermined.  For  example,  if  a  plan 
bases  the  rate  of  retiun  on  the  greater  of 
the  rate  of  return  on  a  predetermined 
actual  investment  (such  as  the  value  of 
the  employer's  stock),  and  a  0  percent 
interest  rate  (i.e.,  without  regard  to 
decreases  in  the  value  of  that 
investment),  the  plan  is  using  a  rate  of 
retiUTi  that  is  not  a  rate  of  retiun  on  a 
predetermined  actual  investment  within 
the  meaning  of  this  paragraph 
(d)(2)(i)(B). 

(C)  i?u7es  relating  to  reasonable 
interest  rates — (1)  In  general.  If  income 


for  a  period  is  credited  to  an  account 
balance  plan  on  a  basis  other  than  the 
rate  of  return  on  a  predetermined  actual 
investment  (as  determined  in 
accordance  with  paragraph  (d)(2)(i)(B) 
of  this  section),  then,  except  as 
otherwise  provided  in  this  paragraph 
(d)i2)(i)(C).  the  determination  of 
whether  the  income  for  the  period  is 
based  on  a  reasonable  rate  of  interest 
will  be  made  at  the  time  the  amount 
deferred  is  required  to  be  taken  into 
accoimt  and  aimually  thereafter. 

(2)  Fixed  rates  permitted.  If,  with 
respect  to  an  amount  deferred  for  a 
period,  an  accoimt  balance  plan 
provides  for  a  fixed  rate  of  interest  to  be 
credited,  and  the  rate  is  to  be  reset 
under  the  plan  at  a  specified  future  date 
that  is  not  later  than  the  end  of  the  fifth 
calendar  year  that  begins  after  the 
beginning  of  the  period,  the  rate  is 
reasonable  at  the  beginning  of  the 
period,  and  the  rate  is  not  changed 
before  the  reset  date,  then  the  rate  wall 
be  treated  as  reasonable  in  all  future 
periods  before  the  reset  date. 

(ii)  Nonaccount  balance  plans.  For 
purposes  of  the  nonduplication  rule  of 
paragraph  (a)(2)(iii)  of  this  section,  in 
the  case  of  a  nonaccoimt  balance  plan, 
the  income  attributable  to  the  amount 
taken  into  account  means  the  increase, 
due  solely  to  the  passage  of  time,  in  the 
present  value  of  the  future  payments  to 
which  the  employee  has  obtained  a 
legally  binding  right,  the  present  value 
of  which  constituted  the  amount  taken 
into  accoimt  (determined  as  of  the  date 
such  amount  was  taken  into  account), 
but  only  if  the  amount  taken  into 
account  was  determined  using 
reasonable  actuarial  assumptions  and 
methods.  Thus,  for  each  year,  there  will 
be  an  increase  (determined  using  the 
same  interest  rate  used  to  determine  the 
amount  taken  into  account)  resulting 
from  the  shortening  of  the  discount 
period  before  the  future  payments  are 
made,  plus,  if  applicable,  an  increase  in 
the  present  value  resulting  from  the 
employee's  survivorship  during  the 
year.  As  a  result,  if  the  amount  deferred 
for  a  period  is  determined  using  a 
reasonable  interest  rate  and  other 
reasonable  actuarial  assumptions  and 
methods,  and  the  amount  is  taken  into 
account  when  required  under  paragraph 
(e)  of  this  section,  then,  under  the 
nonduplication  rule  of  paragraph 
(a)(2)(iii)  of  this  section,  none  of  the 
future  payments  attributable  to  that 
amount  will  be  subject  to  FICA  tax 
when  paid. 

(iii)  Unreasonable  rates  of  return — (A) 
Account  balance  plans.  This  paragraph 
(d)(2)(iii)(A)  applies  to  an  account 
balance  plan  under  which  the  income 
credited  is  based  on  neither  a 


predetermined  actual  investment, 
within  the  meaning  of  paragraph 
(d)(2)(i)(B)  of  this  section,  nor  a  rate  of 
interest  that  is  reasonable,  within  the 
meaning  of  pEu-agraph  (d)(2)(i)(C)  of  this 
section,  as  determined  by  the 
Commissioner.  In  th^t  event,  the 
employer  must  calculate  the  amount 
that  would  be  credited  as  income  under 
a  reasonable  rate  of  interest,  determine 
the  excess  (if  any)  of  the  amount 
credited  under  the  plan  over  the  income 
that  would  be  credited  using  the 
reasonable  rate  of  interest,  and  take  that 
excess  into  account  as  an  additional 
amount  deferred  in  the  year  the  income 
is  credited.  If  the  employer  fails  to 
calculate  the  amount  that  would  be 
credited  as  income  under  a  reasonable 
rate  of  interest  and  to  take  the  excess 
into  account  as  an  additional  amount 
deferred  in  the  year  the  income  is 
credited,  or  the  employer  otherwise  fails 
to  take  the  full  amount  deferred  into 
account,  then  the  excess  of  the  income 
credited  under  the  plan  over  the  income 
that  would  be  credited  using  AFR  v«ll 
be  treated  as  an  amount  deferred  in  the 
year  the  income  is  credited.  For 
purposes  of  this  section,  AFR  means  the 
mid-term  applicable  federal  rate  (as 
defined  pursuant  to  section  1274(d))  for 
January  1  of  the  calendar  year, 
compounded  annually.  In  addition, 
pursuant  to  paragraph  (d)(l)(ii)  of  this 
section,  the  excess  over  the  income  that 
would  result  from  the  application  of 
AFR  and  any  income  attributable  to  that 
excess  are  subject  to  the  general  timing 
rule  of  paragraph  (a)(1)  of  this  section. 

(B)  Nonaccount  balance  plans.  If  any 
actuarial  assumption  or  method  used  to 
determine  the  amount  taken  into 
account  under  a  nonaccount  balance 
plan  is  not  reasonable,  as  determined  by 
the  Commissioner,  then  the  income 
attributable  to  the  amount  taken  into 
account  is  limited  to  the  income  that 
would  result  from  the  application  of  the 
AFR  and,  if  applicable,  the  applicable 
mortality  table  under  section 
417(e)(3)(A)(ii)(I)  (the  417(e)  mortality 
table),  both  determined  as  of  the  January 
1  of  the  calendar  year  in  which  the 
amount  was  taken  into  account.  In 
addition,  paragraph  (d)(l)(ii)(B)  of  this 
section  applies  and,  in  calculating  the 
fi^ction  described  in  paragraph 
(d)(l)(ii)(B)  of  this  section  (at  the  date 
specified  in  paragraph  (d)(l)(ii)(B)  of 
this  section),  the  numerator  is  the 
amount  taken  into  account  plus  income 
(as  limited  under  this  paragraph 
(d)(2)(iii)(B)),  and  the  present  value  in 
the  denominator  is  determined  using 
the  AFR.  the  417(e)  mortality  table,  and 
reasonable  assumptions  as  to  cost  of 
living,  each  determined  as  of  the  time 
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the  amount  deferred  was  required  to  be 
taken  into  acaount. 

(3)  Examples.  This  paragraph  (d)  is 
illustrated  by  the  following  examples: 

Example  J.  (j)  In  2001,  Employer  M 
establishes  a  nonqualified  deferred 
compensation  flan  for  Employee  A  under 
which  all  benefits  are  100  percent  vested.  In 
2002,  Employed  A  has  5200,000  of  current 
annual  compensation  from  Employer  M  that 
is  subject  to  FKJA  tax.  The  amount  deferred 
under  the  plan  bn  behalf  of  Employee  A  for 
2002  is  S20.00(j.  Thus.  Employee  A  has  total 
wages  for  FICAJtax  purposes  of  $220,000. 
Because  Emplcwee  A  has  other  wages  that 
exceed  the  OASDI  wage  base  for  2002,  no 
additional  OA^DI  tax  is  due  as  a  result  of  the 
$20,000  amount  deferred.  Because  there  is  no 
wage  base  limi5Btion  for  the  HI  portion  of 
PICA,  additional  HI  tax  liability  results  from 
the  $20,000  ampunt  deferred.  However. 
Employer  M  fails  to  pay  the  additional  HI 
tax.  I 

(ii)  Under  paragraph  (d)(l)(i)  of  this 
section,  an  amount  deferred  is  considered 
taken  into  account  as  wages  for  PICA  tax 
purposes  as  of  the  date  it  is  included  in 
computing  FIC^  wages,  but  only  if  any 
additional  PICA  tax  liability  that  results  from 
inclusion  of  the  amount  deferred  is  actually 
paid.  Because  tne  HI  tax  resulting  from  the 
$20,000  amount  deferred  was  not  paid,  that 
amount  deferrep  was  not  taken  into  account 
within  the  meaning  of  paragraph  (d)(1)  of  this 
section.  Thus,  pursuant  to  paragraph  (d)(l)(ii) 
of  this  section,  penefit  payments  attributable 
to  the  $20,000  amount  deferred  will  be 
included  as  wages  in  accordance  with  the 
general  timing  rule  of  paragraph  (a)(1)  of  this 
section  and  will  be  subject  to  the  HI  portion 
of  PICA  tax  whin  actually  or  constructively 
paid  (and  the  CjASDI  portion  of  PICA  tax  to 
the  extent  Empjoyee  A's  wages  do  not  exceed 
the  OASDI  wagfe  base  limitation). 

Example 2.  [i)  The  facts  are  the  same  as  in 
Example  I,  excipt  that  Employer  M  takes  all 
actions  necessary  to  correct  its  failure  to  pay 
the  additional  lix  before  the  applicable 
period  of  limits  tions  expires  for  2002 
(including  payment  of  any  applicable  interest 
and  penahies). 

(ii)  Because  t  le  HI  tax  resulting  from  the 
$20,000  amount  deferred  is  paid,  that  amount 
deferred  is  considered  taken  into  account  for 
2002.  Thus,  in  iccordance  with  paragraph 
(a)(2)(iii)  of  thi!  section,  neither  the  amount 
deferred  nor  thi !  income  attributable  to  the 
amount  taken  i  ito  account  will  be  treated  as 
wages  for  PICA  tax  purposes  at  any  time 
thereafter. 

Example  3.  (i)  Employer  N  establishes  a 
nonqualified  deferred  compensation  plan 
under  which  al  benefits  are  100  percent 
vested.  Under  t  le  plan,  an  employee's 
account  is  cred  ted  with  a  contribution  equal 
to  10  f>ercent  o  salary  on  December  31  of 
each  year.  The  jmployee's  account  balance 
also  is  increased  each  December  31  by 
interest  on  the  i  otal  amounts  credited  to  the 
employee's  ace  Dunt  as  of  the  preceding 
December  31. 1  he  interest  rate  specified  in 
the  plan  result!  in  income  credits  that  are  not 
based  on  the  ra  e  of  return  on  a 
predetermined  actual  investment  within  the 
meaning  of  par  igraph  (d)(2)(i)(B)  of  this 


section,  and  that  are  greater  than  the  income 
that  would  result  &om  application  of  a 
reasonable  rate  of  interest  within  the 
meaning  of  paragraph  (d)(2)(i)(C)  of  this 
section.  Employer  N  fails  to  take  into  account 
an  additional  amount  for  the  excess  of  the 
income  credited  under  the  plan  over  a 
reasonable  rate  of  interest. 

(ii)  Pursuant  to  paragraph  (d)(2)(iii)(A)  of 
this  section,  the  income  credits  in  excess  of 
the  income  that  would  be  credited  using  the 
APR  are  considered  additional  amounts 
deferred  in  the  year  credited. 

Example  4.  (i)  The  facts  are  the  same  as  in 
Example  3,  except  that  the  annual  increase  is 
based  on  Moody's  Average  Corporate  Bond 
Yield. 

(ii)  Because  this  index  reflects  a  reasonable 
rate  of  interest,  the  income  credited  under 
the  plan  is  considered  income  attributable  to 
the  amount  taken  into  account  within  the 
meaning  of  paragraph  (d)(2)(i)  of  this  section. 

Example  5.  (i)  The  facts  are  the  same  as  in 
Example  3,  except  that  the  annual  increase 
(or  decrease)  is  based  on  the  rate  of  total 
return  on  Employer  N's  publicly  traded 
common  stock. 

(ii)  Because  the  income  credited  under  the 
plan  does  not  exceed  the  actual  rate  of  return 
on  a  predetermined  actual  investment,  the 
income  credited  is  considered  income 
attributable  to  the  amount  taken  into  account 
within  the  meaning  of  paragraph  (d)(2)(i)  of 
this  section. 

Example  6.  (i)  The  facts  are  the  same  as  in 
Example  3,  except  that  the  annual  rate  of 
increase  or  decrease  is  equal  to  the  greater  of 
the  rate  of  total  return  on  a  specified 
aggressive  growth  mutual  fund  or  the  rate  of 
return  on  a  specified  income-oriented  mutual 
fund.  Employer  N  fails  to  take  into  account 
an  additional  amount  for  the  excess  of  the 
income  credited  under  the  plan  over  a 
reasonable  rate  of  interest. 

(ii)  Because  the  rate  of  increase  or  decrease 
is  based  on  the  greater  of  two  rates  of  returns, 
the  increase  is  not  based  on  the  return  on  a 
predetermined  actual  investment  within  the 
meaning  of  paragraph  (d)(2)(i)(B)  of  this 
section.  Thus,  if  the  rate  of  return  credited 
under  the  plan  (i.e.,  the  greater  of  the  rates 
of  return  of  the  two  mutual  funds)  exceeds 
the  income  that  would  be  credited  using  the 
APR,  the  excess  is  not  considered  income 
attributable  to  the  amount  taken  into  account 
within  the  meaning  of  paragraph  (d)(2)(i)  of 
this  section  and,  pursuant  to  paragraph 
(d)(2)(iii)(A)  of  this  section,  is  considered  an 
additional  amount  deferred. 

Example  7.  (i)  The  facts  are  the  same  as  in 
Example  6,  except  that  the  annual  increase  or 
decrease  with  respect  to  50  percent  of  the 
employee's  account  is  equal  to  the  rate  of 
total  return  on  the  specified  aggressive 
growth  mutual  fund  and  the  annual  increase 
or  decrease  with  respect  to  the  other  50 
p>ercent  of  the  employee's  account  is  equal  to 
the  increase  or  decrease  in  the  Standard  & 
Poor's  500  Index. 

(ii)  Because  the  increase  or  decrease 
attributable  to  any  portion  of  the  employee's 
account  is  based  on  the  return  on  a 
predetermined  actual  investment,  the  entire 
increase  or  decrease  is  considered  income 
attributable  to  the  amount  taken  into  account 
within  the  meaning  of  paragraph  (d)(2)(i)  of 
this  section. 


Example  8.  (i)  The  facts  are  the  same  as  in 
Example  3,  except  that,  pursuant  to  the  terms 
of  the  plan,  before  the  beginning  of  each  year, 
the  board  of  directors  of  Employer  N 
designates  a  specific  investment  on  which 
the  following  year's  annual  increase  or 
decrease  will  be  based.  The  board  is 
authorized  to  switch  investments  more 
frequently  on  a  prospective  basis.  Before  the 
beginning  of  2004,  the  board  designates 
Company  A  stock  as  the  investment  for  2004. 
Before  the  beginning  of  2005,  the  board 
designates  Company  B  stock  as  the 
investment  for  2005.  At  the  end  of  2005,  the 
board  determines  that  the  return  on  Company 
B  stock  was  lower  than  expected  and  changes 
its  designation  for  2005  to  the  rate  of  return 
on  Company  C  stock,  which  had  a  higher 
return  during  2005.  Employer  N  fails  to  take 
into  account  an  additional  amount  for  the 
excess  of  the  income  credited  under  the  plan 
over  a  reasonable  rate  of  interest. 

(ii)  The  annual  increase  or  decrease  for 
2004  is  based  on  the  return  of  a 
predetermined  actual  investment.  Although 
the  annual  increase  or  decrease  for  2005  is 
based  on  an  actual  investment,  the  actual 
investment  is  not  predetermined  since  it  was 
not  designated  before  the  beginning  of  2005. 
Pursuant  to  paragraph  (d)(2)(iii)(A)  of  this 
section,  the  excess  of  the  income  credited 
under  the  plan  over  the  income  determined 
using  APR  is  an  additional  amount  deferred 
for  2005. 

Example  9.  (i)  Employer  O  establishes  a 
nonqualified  deferred  compensation  plan  for 
Employee  B.  Under  the  plan,  if  Employee  B 
survives  until  age  65.  he  has  a  fully  vested 
right  to  receive  a  lump  sum  payment  at  that 
age,  equal  to  the  product  of  10  percent  per 
year  of  service  and  Employee  B's  highest 
average  annual  compensation  for  any  3-year 
period,  but  no  benefits  are  payable  in  the 
event  Employee  B  dies  prior  to  age  65.  As 
permitted  under  paragraph  (e)(5)  of  this 
section,  any  amount  deferred  under  the  plan 
for  the  calendar  year  is  taken  into  account  as 
wages  as  of  the  last  day  of  the  year.  As  of 
December  31,  2002,  Employee  B  has  25  years 
of  service  and  Employee  B's  high  3-year 
average  compensation  is  $100,000  (the 
average  for  the  years  2000  through  2002).  As 
of  December  31,  2002,  Employee  B  has  a 
legally  binding  right  to  receive  a  payment  at 
age  65  of  $250,000  (10  percent  x  25  years  x 
$100,000).  As  of  December  31,  2003, 
Employee  B  is  age  63,  has  26  years  of  service, 
and  has  high  3-year  average  compensation  of 
$104,000.  As  of  December  31,  2003, 
Employee  B  has  a  legally  binding  right  to 
receive  a  payment  at  age  65  of  $270,400  (10 
percent  x  26  years  x  $104,000).  Thus,  during 
2003,  Employee  B  has  earned  a  legally 
binding  right  to  an  additional  payment  at  age 
65  of  $20,400  ($270,400 -$250,000).  The 
assumptions  that  Employer  O  uses  to 
determine  the  amount  deferred  for  2003  are 
a  7  percent  interest  rate  and  the  GAM  83 
(male)  mortality  table,  which,  solely  for 
purposes  of  this  example,  are  assumed  to  be 
reasonable  actuarial  assumptions.  The 
amount  deferred  for  2003  is  the  present 
value,  as  of  December  31,  2003,  of  the 
$20,400  payment,  which  is  $17,353. 
Employer  O  takes  this  amount  into  account 
by  including  it  in  Employee  B's  PICA  wages 
for  2003  and  paying  the  additional  PICA  tax. 
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(ii)  Under  paragraph  (d)(2)(ii)  of  this 
section,  the  income  attributable  to  the 
amount  that  was  taken  into  account  is  the 
increase  in  the  present  value  of  the  future 
payment  due  solely  to  the  passage  of  time, 
because  the  amount  deferred  was  determined 
using  reasonable  actuarial  assumptions  and 
methods.  As  of  the  payment  date  at  age  65, 
the  present  value  of  the  future  payment 
earned  during  2003  is  $20,400.  The  entire 
difference  between  the  S20,400  and  the 
$17,353  amount  deferred  ($3,047)  is  the 
increase  in  the  present  value  of  the  future 
payment  due  solely  to  the  passage  of  time, 
and  thus  constitutes  income  attributable  to 
the  amount  taken  into  account.  Because  the 
amount  deferred  was  taken  into  account,  the 
entire  payment  of  $20,400  represents  either 
an  amount  deferred  that  was  previously 
taken  into  account  ($17,353)  or  income 
attributable  to  that  amount  ($3,047). 
Accordingly,  pursuant  to  the  nonduplication 
rule  of  paragraph  (a)(2)(iii)  of  this  section, 
none  of  the  payment  is  included  in  wages. 
Example  10.  [i]  The  facts  are  the  same  as 
in  Example  9,  except  that,  instead  of 
providing  a  lump  sum  equal  to  10  percent  of 
average  compensation  per  year  of  service,  the 
plan  provides  Employee  B  with  a  fully  vested 
right  to  receive  a  life  annuity,  payable 
monthly  beginning  at  age  65,  equal  to  the 
product  of  2  percent  for  each  year  of  service 
and  Employee  B's  highest  average  annual 
compensation  for  any  3-year  period.  The  plan 
also  provides  that,  if  Employee  B  dies  before 
age  65,  the  present  value  of  the  future 
payments  will  be  paid  to  his  or  her 
beneficiary.  As  of  December  31,  2002, 
Employee  B  has  a  legally  binding  right  to 
receive  lifetime  payments  of  $50,000  (2 
percent  x  25  years  x  $100,000)  per  year.  As 
of  December  31,  2003,  Employee  B  has  a 
legally  binding  right  to  receive  lifetime 
payments  of  $54,080  (2  percent  x  26  years  x 
$104,000)  per  year.  Thus,  during  2003, 
Employee  B  has  earned  a  legally  binding 
right  to  additional  lifetime  payments  pf 
$4,080  ($54,080 -$50,000)  per  year      ^-, 
beginning  at  age  65.  The  amount  deferred  fbr 
2003  is  $32,935,  which  is  the  present  value, 
as  of  December  31,  2003,  of  these  additional 
^payments,  determined  using  the  same 
actuarial  assumptions  and  methods  used  in 
Example  9,  except  that  there  is  no  discount 
for  the  probability  of  death  prior  to  age  65. 
Employer  O  takes  this  amount  into  account 
by  including  it  in  Employee  B's  PICA  wages 
for  2003  and  paying  the  additional  PICA  tax. 

(ii)  Under  paragraph  (d)(2)(ii)  of  this 
section,  the  income  attributable  to  the 
amount  that  was  taken  into  account  is  the 
increase  in  the  present  value  of  the  future 
payments  due  solely  to  the  passage  of  time, 
because  the  amount  deferred  was  determined 
using  reasonable  actuarial  assumptions  and 
methods.  Because  the  amount  deferred  was 
taken  into  account,  each  annual  payment  of 
$4,080  attributable  to  the  amount  deferred  in 
2003  represents  either  an  amount  deferred 
that  was  previously  taken  into  account  or 
income  attributable  to  that  amount. 
Accordingly,  pursuant  to  the  nonduplication 
rule  of  paragraph  (a)(2)(iii)  of  this  section, 
none  of  the  payments  are  included  in  wages. 

Example  11.  [i]  The  facts  are  the  same  as 
in  Example  10,  except  that  no  amount  is 


taken  into  account  for  2003  because 
Employer  O  fails  to  pay  the  additional  RCA 
tax. 

(ii)  Under  paragraph  (d)(l)(ii)(A)  of  this 
section,  if  an  amount  deferred  for  a  period  is 
not  taken  into  account,  then  the  benefit 
payments  attributable  to  that  amount 
deferred  are  included  as  wages  in  accordance 
with  the  general  timing  rule  of  paragraph 
(a)(1)  of  this  section.  In  this  case,  assuming 
that  the  amounts  deferred  in  other  periods 
were  taken  into  account,  $4,080  of  each 
year's  total  benefit  payments  will  be  included 
in  wages  when  actually  or  constructively 
paid,  in  accordance  with  the  general  timing 
rule. 

Example  12.  (i)  Employer  P  establishes  an 
account  balance  plan  on  January  1,  2002. 
under  which  all  benefits  are  100  percent 
vested.  The  plan  provides  that  amounts 
deferred  will  be  credited  annually  with 
interest  beginning  in  2002  at  a  rate  that  is 
greater  than  a  reasonable  rate  of  interest. 
Employer  P  treats  the  excess  over  the 
applicable  interest  rate  in  section  417(e)  as  an 
additional  amount  deferred  for  2002  and  in 
each  year  thereafter,  and  takes  the  additional 
amount  into  account  by  including  it  in  PICA 
wages  and  paying  the  additional  PICA  tax  for 
the  year. 

(ii)  Under  the  nonduplication  rule  in 
paragraph  (a)(2)(iii)  of  this  section,  the 
benefits  paid  under  the  plan  will  be  excluded 
from  wages  for  PICA  tax  purposes. 

Example  13.  (i)  The  facts  are  the  same  as 
in  Example  9.  except  that,  in  determining  the 
amount  deferred,  Employer  O  uses  a  15 
percent  interest  rate,  which,  solely  for 
purposes  of  this  example,  is  assumed  not  to 
be  a  reasonable  interest  rate.  Employer  O 
determines  that  the  amount  deferred  for  2003 
is  the  present  value,  as  of  December  31,  2003, 
of  the  $20,400  payment,  which  is  $15,023. 
Employer  O  includes  $15,023  in  wages  and 
pays  any  resulting  PICA  tax.  Solely  for 
purposes  of  this  example,  it  is  assumed  that 
the  APR  as  of  January  1,  2003.  is  7  percent, 
(ii)  Under  paragraph  (d)(2)(iii)(B)  of  this 
section,  if  any  actuarial  assumption  or 
method  is  not  reasonable,  then  the  income 
attributable  to  the  amount  taken  into  account 
is  limited  to  the  income  that  would  result 
from  application  of  the  APR  and,  if 
applicable,  the  417(e)  mortality  table. 
Because  the  15  percent  interest  rate  is 
unreasonable,  the  income  attributable  to  the 
amount  taken  into  account  is  limited  to  the 
income  that  would  result  from  using  a  7 
percent  interest  rate  and,  in  this  case,  an 
increase  for  survivorship  using  the  417(e) 
mortality  table.  Under  these  assumptions,  the 
income  attributable  to  the  $15,023  amount 
taken  into  account  for  2003  is  $1,199  in  2004 
and  $1,313  in  2005.  Under  paragraph 
(d)(l)(ii)  of  this  section,  the  sum  of  these 
amounts  ($17,535)  is  excluded  from 
Employee  B's  wages  pursuant  to  the 
nonduplication  rule  of  paragraph  (a)(2)(iii)  of 
this  section,  and  the  balance  of  the  payment 
($2,865)  is  subject  to  the  general  timing  rule 
of  paragraph  (a)(1)  of  this  section  and,  thus, 
is  included  in  Employee  B's  wages  when 
actually  or  constructively  paid. 

(iii)  The  same  result  can  be  reached  by 
multiplying  the  attributable  benefit  payments 
by  a  fraction,  the  numerator  of  which  is  the 


amount  taken  into  account,  and  the 
denominator  of  which  is  the  amount  deferred 
that  would  have  been  taken  into  account  at 
the  same  time  had  the  amount  deferred  been 
calculated  using  the  APR  and  the  417(e) 
mortality  table.  These  assumptions  are 
determined  as  of  January  1  of  the  calendar 
year  in  which  the  amount  was  taken  into 
account.  In  this  Example  13,  the  fraction 
would  be  $15,023  divided  by  $17,478,  which 
equals  .85954.  The  $20,400  payment  is 
multiplied  by  this  fraction  to  determine  the 
amount  of  the  payment  that  is  excluded  from 
wages  pursuant  to  the  nonduplication  rule  of 
paragraph  (a)(2)(iii)  of  this  section.  Thus, 
$17,535  ($20,400  x  .85954)  is  excluded  from 
wages  and  the  balance  ($2,865)  is  subject  to 
PICA  tax  when  actually  or  constructively 
paid. 

Example  14.  (i)  The  facts  are  the  same  as 
Example  10.  except  that  Employer  O 
calculates  the  amount  deferred  for  2003  as 
$18,252  and  takes  that  amount  into  account 
by  including  that  amount  in  wages  and 
paying  any  resulting  PICA  tax.  The 
assumptions  that  Employer  O  uses  to 
determine  the  amount  deferred  are  a  15 
percent  interest  rate  and,  for  the  period  after 
commencement  of  benefit  payments,  the 
GAM  83  (male)  mortality  table.  The  15 
percent  interest  rate  is  assumed,  solely  for 
purposes  of  this  example,  not  to  be  a 
reasonable  actuarial  assumption.  Solely  for 
purposes  of  this  example,  it  is  assumed  that 
the  APR  as  of  January  1,  2003.  is  7  percent, 
(ii)  Under  paragraph  (d)(2)(iii){B)  of  this 
section,  if  any  actuarial  assumption  or 
method  used  is  not  reasonable,  then  the 
income  attributable  to  the  amount  taken  into 
account  is  limited  to  the  income  that  would 
result  from  application  of  the  APR  and,  if 
applicable,  the  417(e)  mortality  table. 
Because  the  15  percent  interest  rate  is  not 
reasonable,  the  income  attributable  to  the 
amount  taken  into  account  is  equal  to  the 
income  that  would  result  from  using  a  7 
percent  interest  rate  and  the  amount  taken 
into  account  is  treated  as  if  it  represented  a 
portion  of  the  amount  deferred  for  purposes 
of  applying  paragraph  (d)(l)(ii)(B)  of  this 
section.  Under  these  assumptions,  the 
income  attributable  to  the  $18,252  amount 
taken  into  account  for  2003  is  $1,278  in  2004 
and  $1,367  in  2005.  Under  paragraph 
(d)(l)(ii)(B)  of  this  section,  the  portion  of 
each  benefit  payment  attributable  to  the 
amount  deferred  that  is  excluded  from  wages 
pursuant  to  the  nonduplication  rule  of 
paragraph  (a)(2)(iii)  of  this  section  is 
determined  at  benefit  commencement  by 
multiplying  each  l)enefit  payment  by  a 
fraction,  the  numerator  of  which  is  the 
amount  taken  into  account  (plus  income 
attributable  to  that  amount)  and  the 
denominator  of  which  is  the  present  value  of 
future  benefit  payments  attributable  to  the 
amount  deferred.  Because  the  interest  rate 
assumption  is  not  reasonable,  not  only  is  the 
income  limited  to  the  application  of  the  APR, 
but  the  present  value  in  the  denominator 
must  be  determined  using  the  APR  and  (if 
applicable)  the  417(e)  mortality  table.  In  this 
case,  the  present  value  is  $40,283  and  thus 
the  fraction  is  $20,897  divided  Ov  $40,283,  or 
.51875.  Thus.  $2,116  (.51875  x  Ss.080)  of 
each  year's  benefit  payment  is  excluded  from 
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wages  and  the  oalance  of  each  year's 
payment  (Si, 964)  is  subject  to  the  general 
timing  rule  of  p«ragraph  (a)(1)  of  this  section 
and  is  included  in  wages  when  actually  or 
constructively  paid. 

(iii)  The  sam0  result  can  be  reached  by 
multiplying  the!  attributable  benefit  payments 
by  a  fraction  tht  numerator  of  which  is  the 
amount  taken  iito  account,  and  the 
denominator  ofwhich  is  the  amount  deferred 
that  would  hav*  been  taken  into  account  at 
the  same  time  l»d  the  amount  deferred  been 
calculated  using  the  AFR  and  the  417(e) 
mortality  table  These  assumptions  are 
determined  as  qf  January  1  of  the  calendar 
year  in  which  tlte  amount  was  taken  into 
account.  In  xhi^ Example  14,  the  fraction 
would  be  S18.2^2  divided  by  S35.185.  which 
equals  .51875.  fbe  S4.080  annual  payment  is 
multiplied  by  t|is  fraction  to  determine  the 
amount  of  the  payment  that  is  excluded  from 
wages  pursuant  to  the  nonduplication  rule  of 
paragraph  (a)(2)(iii)  of  this  section.  Thus. 
$2,116  (S4.080  k  .51875)  is  excluded  from 
wages  and  the  ))alance  ($1,964)  is  subject  to 
F1C\  tax  when  pctually  or  constructively 
paid. 

(e)  Time  an^ounts  deferred  are 
required  to  b^  taken  into  account — (1)  In 
general.  Except  as  otherwise  provided 
in  this  paragrtph  (e),  an  amount 
deferred  undqr  a  nonqualified  deferred 
compensatioi^  plan  must  be  taken  into 
accoimt  as  w^es  for  FICA  tax  purposes 
as  of  the  later  of  the  date  on  which 
services  creating  the  right  to  the  amount 
deferred  are  pierformed  (within  the 
meaning  of  paragraph  (e)(2)  of  this 
section)  or  th*  date  on  which  the  right 
to  the  amount  deferred  is  no  longer 
subject  to  a  substantial  risk  of  forfeiture 
(within  the  meaning  of  paragraph  (e)(3) 
of  this  section).  However,  in  no  event 
may  any  amount  deferred  imder  a 
nonqualified  deferred  compensation 
plan  be  taken  into  account  as  wages  for 
PICA  tax  purposes  prior  to  the 
establishment  of  the  plan  providing  for 
the  amount  deferred  (or,  if  later,  the 
plan  amendnient  providing  for  the 
amount  defeited).  Therefore,  if  an 
amount  is  deferred  pursuant  to  the 
terms  of  a  legally  binding  agreement 
that  is  not  put  in  writing  until  after  the 
amount  would  otherwise  be  taken  into 
accoimt  unddr  this  paragraph  (e)(1),  the 
amount  deferred  (including  any 
attributable  iicome)  must  be  taken  into 
account  as  wAges  for  FICA  tax  purposes 
as  of  the  dateiUie  material  terms  of  the 
plan  are  put  ih  writing. 

(2)  Services  creating  the  right  to  an 
amount  defetfed.  For  purposes  of  this 
section,  services  creating  the  right  to  an 
amoimt  defeiled  under  a  nonqualified 
deferred  com|pensation  plan  are 
considered  td  be  performed  as  of  the 
date  on  which,  under  the  terms  of  the 
plan  and  all  the  facts  and 
circumstancels,  the  employee  has 
performed  all  of  the  services  necessary 


to  obtain  a  legally  binding  right  (as 
described  in  paragraph  (b)(3)(i)  of  this 
section)  to  the  amount  deferred. 

(3)  Substantial  risk  of  forfeiture.  For 
purposes  of  this  section,  the 
determination  of  whether  a  substantial 
risk  of  forfeiture  exists  must  be  made  in 
accordance  with  the  principles  of 
section  83  and  the  regulations 
thereimder. 

(4)  Amount  deferred  that  is  not 
reasonably  ascertainable  under  a 
nonaccount  balance  plan — (i)  In 
general — (A)  Date  required  to  be  taken 
into  account.  Notwithstanding  any  other 
provision  of  this  paragraph  (e),  an 
amount  deferred  under  a  nonaccount 
balance  plan  is  not  required  to  be  taken 
into  account  as  wages  under  the  special 
timing  rule  of  paragraph  (a)(2)  of  this 
section  until  the  first  date  on  which  all 
of  the  amoimt  deferred  is  reasonably 
ascertainable  (the  resolution  date).  In 
this  case,  the  amount  required  to  be 
taken  into  account  as  of  the  resolution 
date  is  determined  in  accordance  with 
paragraph  (c)(2)  of  this  section. 

(B)  Definition  of  reasonably 
ascertainable.  For  purposes  of  this 
paragraph  (e)(4),  an  amount  deferred  is 
considered  reasonably  ascertainable  on 
the  first  date  on  which  the  amount, 
form,  and  commencement  date  of  the 
benefit  payments  attributable  to  the 
amount  deferred  are  luiown,  and  the 
only  actuarial  or  other  assumptions 
regarding  future  events  or  circumstances 
needed  to  determine  the  amount 
deferred  are  interest  and  mortahty.  For 
this  purpose,  the  form  and 
commencement  date  of  the  benefit 
payments  attributable  to  the  amount 
deferred  are  treated  as  known  if  the 
requirements  of  paragraph  (c)(2)(iii)(B) 
of  this  section  (under  which  payments 
are  treated  as  being  made  in  the  normal 
form  of  benefit  commencing  at  normal 
commencement  date)  are  satisfied.  In 
addition,  an  amount  deferred  does  not 
fail  to  be  reasonably  ascertainable  on  a 
date  merely  because  the  exact  amount  of 
the  benefit  payable  cannot  readily  be 
calculated  on  that  date  or  merely 
because  the  exact  amount  of  the  benefit 
payable  depends  on  future  changes  in 
the  cost  of  living.  If  the  exact  amount  of 
the  benefit  payable  depends  on  future 
changes  in  the  cost  of  living,  the  amount 
deferred  must  be  determined  using  a 
reasonable  assumption  as  to  the  future 
changes  in  the  cost  of  Uving.  For 
example,  the  amount  of  a  benefit  is 
treated  as  known  even  if  the  exact 
amount  of  the  benefit  payable  cannot  be 
determined  until  future  changes  in  the 
cost  of  living  are  reflected  in  the  section 
415  limitation  on  benefits  payable  under 
a  qualified  retirement  plan. 


(ii)  Earlier  inclusion  permitted — (A)  In 
general.  With  respect  to  an  amount 
deferred  that  is  not  reasonably 
ascertainable,  an  employer  may  choose 
to  take  an  amount  into  account  at  any 
date  or  dates  (an  early  inclusion  date  or 
dates)  before  the  resolution  date  (but  not 
before  the  date  described  in  paragraph 
(e)(1)  of  this  section  with  respect  to  the 
amount  deferred).  Thus,  for  example, 
with  respect  to  an  amount  deferred 
under  a  nonaccount  balance  plan  that  is 
not  reasonably  ascertainable  because  the 
plan  permits  employees  to  receive  their 
benefits  in  more  than  one  form  or 
commencing  at  more  than  one  date  (and 
the  requirements  of  paragraph  (c)(2)(iii) 
of  this  section  are  not  satisfied),  an 
employer  may  choose  to  take  an  amount 
into  account  on  the  date  otherwise 
described  in  paragraph  (e)(1)  of  this 
section  before  the  form  and 
commencement  date  are  selected  (based 
on  assumptions  as  to  the  form  and 
commencement  date  for  the  benefit 
payments)  or  may  choose  to  wait  until 
the  form  and  commencement  date  of  the 
benefit  payments  are  selected.  An 
employer  that  chooses  to  take  an 
amount  into  account  at  an  early 
inclusion  date  under  this  paragraph 
(e)(4)(ii)  for  an  employee  under  a  plan 
is  not  required  until  the  resolution  date 
to  identify  the  period  to  which  the 
amount  taken  into  account  relates. 

(B)  True-up  at  resolution  date.  If,  with 
respect  to  an  amoimt  deferred  for  a 
period,  an  employer  chooses  to  take  an 
amount  into  account  as  of  an  early 
inclusion  date  in  accordance  with  this 
paragraph  (e)(4)(ii)  and  the  benefit 
payments  attributable  to  the  amount 
deferred  exceed  the  benefit  payments 
that  are  actuarially  equivalent  to  the 
amount  taken  into  account  at  the  early 
inclusion  date  (payable  in  the  same 
form  and  using  the  same 
commencement  date  as  the  benefit 
payments  attributable  to  the  amount 
deferred),  then  the  present  value  of  the 
difference  in  the  benefits,  determined  in 
accordance  with  paragraph  (c)(2)  of  this 
section,  must  be  taken  into  account  as 
of  the  resolution  date. 

(C)  Actuarial  assumptions.  For 
purposes  of  determining  the  benefits 
that  are  actuarially  equivalent  to  the 
amount  taken  into  account  as  of  an  early 
inclusion  date,  the  amount  taken  into 
account  is  converted  to  an  actuarially 
equivalent  benefit  payable  in  the  same 
form  and  commencing  on  the  same  date 
as  the  actual  benefit  payments 
attributable  to  the  amoimt  deferred 
using  an  interest  rate,  and,  if  applicable, 
mortality  and  cost-of-living 
assumptions,  that  were  reasonable  as  of 
the  early  inclusion  date.  Thus,  with 
respect  to  an  amoimt  deferred  for  a 
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period,  the  amount  required  to  be  taken 
into  account  as  of  the  resolution  date  is 
the  present  value  (determined  using  an 
interest  rate,  and,  if  applicable, 
mortality  and  cost-of-living 
assumptions,  that  are  reasonable  as  of 
the  resolution  date)  of  the  excess,  if  any, 
of  the  future  benefit  payments 
attributable  to  the  amount  deferred  over 
the  future  benefits  payable  in  the  same 
form  and  commencing  on  the  same  date 
that  are  actuarially  equivalent  to  the 
portion  of  the  amount  deferred  that  was 
taken  into  account  as  of  the  early 
inclusion  date  (where  actuarial 
equivalence  is  determined  using  an 
interest  rate,  and,  if  applicable, 
mortality  and  cost-of-living 
assumptions,  that  were  reasonable  as  of 
the  early  inclusion  date). 

(D)  Allocation  rules  for  amounts 
deferred  over  more  than  one  period^l) 
General  rule.  The  rules  of  this  paragraph 
(e)(4){ii)(D)  apply  for  purposes  of 
determining  whether  an  amount  has 
been  included  under  this  paragraph 
(e)(4)  before  the  earliest  date  permitted 
under  paragraph  (e)(1)  of  this  section. 

(2)  Future  compensation  increases. 
Increases  in  an  employee's 
compensation  after  the  early  inclusion 
date  must  be  disregarded. 

[3)  Early  retirement  subsidies.  An 
early  retirement  subsidy  that  the 
employee  ultimately  receives  may  be 
taken  into  account  at  an  early  inclusion 
date  if  the  employee  would  have  a 
legally  binding  right  to  the  subsidy  at 
the  early  inclusion  date  but  for  any 
condition  that  the  employee  continue  to 
render  services.  Accordingly,  an 
employer  may  take  into  account  at  an 
early  inclusion  date  any  early  retirement 
subsidy  that  the  employee  ultimately 
receives  to  the  extent  that  elimination  or 
reduction  of  that  subsidy  would  violate 
section  411(d)(6)(B)(i)  if  that  section 
applied  to  the  plan. 

[4]  Allocation  with  respect  to  offsets. 
In  any  case  in  which  a  series  of  amounts 
are  deferred  over  more  than  one  period, 
the  amounts  deferred  are  not  reasonably 
ascertainable  until  a  single  resolution 
date  and  the  benefit  payments 
attributable  to  the  entire  series  are 
determined  under  a  formula  that 
provides  a  gross  benefit  that  in  the 
aggregate  is  subject  to  an  objective 
reduction  for  future  events  under  the 
terms  of  the  plan,  such  as  an  offset  for 
the  aggregate  benefits  payable  under  a 
plan  qualified  imder  section  401(a),  the 
attribution  of  benefit  payments  to  ^e 
amount  deferred  in  each  period  is 
determined  under  the  rules  of  this 
paragraph  (e)(4)(ii)(D)(4).  In  a  case 
described  in  the  preceding  sentence,  the 
benefit  payments  made  as  a  result  of  the 
series  of  amounts  deferred  may  be 


treated  as  attributable  to  the  amount 
deferred  as  of  the  earliest  period  in 
which  the  employee  obtained  a  legally 
binding  right  to  a  benefit  under  the  plan 
equal  to  the  excess,  if  any,  of  the 
amount  of  the  gross  benefit  attributable 
to  that  period  (determined  at  the 
resolution  date),  over  the  amount  of  the 
reduction  determined  as  of  the  end  of 
that  period.  Thus,  for  example,  if  an 
employee  obtains  a  legally  binding  right 
in  each  of  several  years  to  benefit 
payments  from  a  nonqualified  deferred 
compensation  plan  that  provides  for  a 
specified  gross  benefit  for  the  years  to  be 
offset  by  the  benefits  payable  under  a 
qualified  plan,  the  amount  deferred  in 
the  first  year  may  be  treated  as  equal  to 
the  gross  benefit  for  the  year,  reduced  by 
the  offset  applicable  at  the  end  of  the 
year  (even  if  the  offset  increases  after 
the  end  of  the  year). 

(E)  Treatment  of  benefits  paid  before 
the  resolution  date.  If  a  benefit  payment 
is  attributable  to  an  amount  deferred 
that  is  not  reasonably  ascertainable  at 
the  time  of  payment  (or  is  paid  before 
the  date  selected  under  paragraph  (e)(5) 
of  this  section),  and  the  employer  has 
previously  taken  an  amount  into 
account  with  respect  to  the  amount 
deferred  imder  the  early  inclusion  rule 
of  this  paragraph  (e)(4),  then,  in  lieu  of 
the  pro  rata  rule  provided  in  paragraph 
(d)(l)(ii)(B)  of  this  section,  a  first-in- 
first-out  rule  applies  in  determining  the 
portion  of  the  benefit  payment 
attributable  to  the  amount  taken  into 
account.  Under  this  first-in-first-out 
rule,  the  benefit  payment  is  compared  to 
the  sum  of  the  amount  taken  into 
account  at  the  early  inclusion  date  and 
the  income  attributable  to  that  amount. 
If  the  benefit  payment  equals  or  exceeds 
the  amoimt  taken  into  account  at  the 
early  inclusion  date  and  the  income 
attributable  to  that  amount  as  of  the  date 
of  the  benefit  payment,  the  benefit 
payment  is  included  as  wages  under  the 
general  timing  rule  of  paragraph  (a)(1)  of 
this  section  to  the  extent  of  any  excess, 
and  the  amount  taken  into  account  at 
the  early  inclusion  date  (and  income 
attributable  to  that  amount)  is 
disregarded  thereafter  with  respect  to 
the  amount  deferred.  If  the  amount 
taken  into  accoimt  at  the  early  inclusion 
date  and  the  income  attributable  to  that 
amount  as  of  the  date  of  the  benefit 
payment  "exceeds  the  benefit  payment, 
the  benefit  payment  is  not  included  as 
wages  under  the  general  timing  rule  of 
paragraph  (a)(1)  of  this  section  and,  in 
determining  the  amount  that  must  be 
taken  into  account  thereafter  with 
respect  to  the  amount  deferred,  the 
amount  taken  into  account  at  the  early 
inclusion  date,  plus  attributable  income 


as  of  the  date  of  the  benefit  payment,  is 
reduced  by  the  amount  of  the  benefit 
payment,  and  only  the  excess  plus 
future  income  attributable  to  the  excess 
(credited  using  assumptions  that  wer« 
reasonable  on  the  early  inclusion  date) 
is  taken  into  consideration.  If  amounts 
have  been  taken  into  account  at  more 
than  one  early  inclusion  date,  this 
paragraph  (e)(4)(ii)(E)  applies  on  a  first- 
in-first-out  basis,  beginning  with  the 
amount  taken  into  account  at  the 
earliest  early  inclusion  date  (including 
income  attributable  thereto). 
(5)  Rule  of  administrative 
convenience.  For  purposes  of  this 
section,  an  employer  may  treat  an 
amount  deferred  as  required  to  be  taken 
into  account  under  this  paragraph  (e)  on 
any  date  that  is  later  than,  but  within 
the  same  calendar  year  as,  the  actual 
date  on  which  the  amount  deferred  is 
otherwise  required  to  be  taken  into 
account  under  this  paragraph  (e).  For 
example,  if  services  creating  the  right  to 
an  amount  deferred  are  considered 
performed  under  paragraph  (e)(2)  of  this 
section  periodically  throughout  a  year, 
the  employer  may  nevertheless  treat  the 
services  creating  the  right  to  that 
amount  deferred  as  performed  on 
December  31  of  that  year.  If  an  employer 
uses  the  rule  of  administrative 
convenience  described  in  this  paragraph 
(e)(5),  any  determination  of  whether  the 
income  attributable  to  an  amount 
deferred  under  an  account  balance  plan 
is  based  on  a  reasonable  rate  of  interest 
or  whether  the  actuarial  assumptions 
used  to  determine  the  present  value  of 
an  amount  deferred  in  a  nonaccount 
balance  plan  are  reasonable  will  be 
made  as  of  the  date  the  employer  selects 
to  take  the  amount  into  account. 

(6)  Portions  of  an  amount  deferred 
required  to  be  taken  into  account  on 
more  than  one  date.  If  different  portions 
of  an  amount  deferred  are  required  to  be 
taken  into  account  under  paragraph 
(e)(1)  of  this  section  on  more  than  one 
date  (e.g..  on  account  of  a  graded  vesting 
schedule),  then  each  such  portion  is 
considered  a  separate  amount  deferred 
for  purposes  of  this  section. 

(7)  Examples.  This  paragraph  (e)  is 
illustrated  by  the  follovdng  examples: 

Example  1.  (i)  Employer  M  establishes  a 
nonqualified  deferred  compensation  plan  for 
Employee  A  on  November  1.  2005.  Under  the 
plan,  which  is  an  account  balance  plan. 
Employee  A  obtains  a  legally  binding  right 
on  the  last  day  of  each  calendar  year  (if 
Employee  A  is  employed  on  that  date)  to  be 
credited  with  a  principal  amount  equal  to  5 
percent  of  compensation  for  the  year.  In 
addition,  a  reasonable  rate  of  interest  is 
credited  quarterly.  Employee  A"s  account 
balance  is  nonforfeitable  and  i:. payable  upon 
Employee  A's  termination  of  employment. 
For  2006,  the  principal  amount  credited  to 
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Employee  A  udder  the  plan  (which,  in  this 
case,  is  also  the  amount  deferred  within  the 
meaning  of  panigraph  (c)  of  this  section)  is 
$25,000.  I 

(ii)  Under  paragraph  (e)(2)  of  this  section, 
the  services  crwting  the  right  to  the  $25,000 
amount  deferred  are  considered  performed  as 
of  December  31;,  2006,  the  date  on  which 
Employee  A  ha^  performed  all  of  the  services 
necessary  to  oliain  a  legally  binding  right  to 
the  amount  deferred.  Thus,  in  accordance 
with  paragraph  (e)(1)  of  this  section,  the 
$25,000  amounit  deferred  must  be  taken  into 
account  as  of  Dfecember  31.  2006,  which  is 
the  later  of  the  date  on  which  services 
creating  the  right  to  the  amount  deferred  are 
performed  or  the  date  on  which  the  right  to 
the  amount  de^rred  is  no  longer  subject  to 
a  substantial  riik  of  forfeiture. 

Example  2.  (i)  The  facts  are  the  same  as  in 
Example  1,  exipt  that  the  principal  amount 
credited  underkhe  plan  on  the  last  day  of 
each  year  (and  attributable  interest)  is 
forfeited  if  the  employee  terminates 
employment  within  five  years  of  that  date. 

(ii)  Under  paragraph  (e)(3)  of  this  section, 
the  determination  of  whether  the  right  to  an 
amount  deferrad  is  subject  to  a  substantial 
risk  of  forfeitu^  is  made  in  accordance  with 
the  principles  if  section  83.  Under  §  1.83- 
3(c)  of  this  chapter,  a  substantial  risk  of 
forfeiture  genetally  exists  where  rights  in 
property  that  are  transferred  are  conditioned, 
directly  or  indkectly,  upon  the  future 
performance  o^  substantial  services.  Because 
Employee  A's  fight  to  receive  the  $25,000 
principal  amovint  (and  attributable  interest)  is 
conditioned  on  the  performance  of  services 
for  five  years,  a  substantial  risk  of  forfeiture 
exists  with  restect  to  that  amount  deferred 
until  DecembeJ  31,  2011. 

(iii)  December  31,  2011,  is  the  later  of  the 
date  on  which  services  creating  the  right  to 
the  amount  deterred  are  performed  or  the 
date  on  which  the  right  to  the  amount 
deferred  is  no  longer  subject  to  a  substantial 
risk  of  forfeiture.  Thus,  in  accordance  with 
paragraph  (e)(1)  of  this  section,  the  amount 
deferred  (whic^.  pursuant  to  paragraph  (c)(1) 
of  this  section,  is  equal  to  the  $25,000 
principal  amount  credited  to  Employee  A's 
account  on  December  31,  2006,  plus  the 
interest  credits  d  with  respect  to  that 
principal  amount  through  December  31, 
2011)  must  be  taken  into  account  as  of 
December  31,  ion. 

Example  3.  (^)  The  facts  are  the  same  as  in 
Example  2,  except  that  the  principal  amount 
credited  undeH  the  plan  on  the  last  day  of 
each  year  (andj attributable  interest)  becomes 
nonforfeitable  hccording  to  a  graded  vesting 
schedule  under  which  20  percent  is  vested  as 
of  December  31,  2007:  40  percent  is  vested 
as  of  December  31,  2008;  60  percent  is  vested 
as  of  December  31,  2009;  80  percent  is  vested 
as  of  December  31,  2010;  and  100  percent  is 
vested  as  of  December  31,  2011.  Because 
these  dates  ara  later  than  the  date  on  which 
the  services  creating  the  right  to  the  amount 
deferred  are  considered  performed 
(December  31.|2006).  the  amount  deferred  is 
required  to  be  kaken  into  account  as  of  these 
dates  that  fall  In  five  different  yeairs. 

(ii)  Paragraph  (e)(6)  of  this  section  provides 
that,  if  different  portions  of  an  amount 
deferred  are  renuired  to  be  taken  into  account 


under  paragraph  (e)(1)  of  this  section  on 
more  than  one  date,  then  each  such  ptortion 
is  considered  a  separate  amount  deferred  for 
purposes  of  this  section.  Thus,  SS.OOO  of  the 
principal  amount,  plus  interest  credited 
through  December  31,  2007,  is  taken  into 
account  as  an  amount  deferred  on  December 
31,  2007;  $5,000  of  the  principal  amount, 
plus  interest  credited  through  December  31, 
2008,  is  taken  into  account  as  a  separate 
amount  deferred  on  December  31,  2008;  etc. 

Example  4.  (i)  On  November  21,  2001, 
Employer  N  establishes  a  nonqualified 
deferred  compensation  plan  under  which  all 
benefits  are  100  percent  vested.  The  plan 
provides  for  Employee  B  (who  is  age  45)  to 
receive  a  lump  sum  benefit  of  $500,000  at  age 
65.  This  benefit  will  be  forfeited  if  Employee 
B  dies  before  age  65. 

(ii)  Because  the  amount,  form,  and 
commencement  date  of  the  benefit  are 
known,  and  the  only  assumptions  needed  to 
determine  the  amount  deferred  are  interest 
and  mortality,  the  amount  deferred  is 
reasonably  ascertainable  within  the  meaning 
of  paragraph  (e)(4)(i)  of  this  section  on 
November  21,  2001. 

Example  5.  (i)  The  facts  are  the  same  as  in 
Example  4,  except  that  plan  provides  that  the 
lump  sum  will  be  paid  at  the  later  of  age  65 
or  termination  of  employment  and  provides 
that  the  $500,000  payable  to  Employee  B  is 
increased  by  5  percent  per  year  for  each  year 
that  payment  is  deferred  beyond  age  65. 

(ii)  Because  the  commencement  date  of  the 
benefit  payment  is  contingent  on  when 
Employee  B  terminates  employment,  the 
commencement  date  of  the  benefit  payment 
is  not  known.  Thus,  the  amount  deferred  is 
not  reasonably  ascertainable  within  the 
meaning  of  paragraph  (e)(4)(i)  of  this  section, 
unless  the  plan  satisfies  the  requirements  of 
paragraph  (c)(2)(iii)(B)  of  this  section. 
Because  the  fixed  5  percent  factor  may  not 
be  reasonable  at  the  time  benefit  payments 
commence  (i.e..  5  percent  might  be  higher  or 
lower  than  a  reasonable  interest  rate  when 
payments  commence),  the  plan  fails  to  satisfy 
paragraph  (c)(2)(iii)(B)  of  this  section  and 
accordingly  the  amount  deferred  is  not 
reasonably  ascertainable  until  termination  of 
employment. 

Example  6.  (i)  The  facts  are  the  same  as  in 
Example  4,  except  that  the  $500,000  is 
payable  to  Employee  B  at  the  later  of  age  55 
or  termination  of  employment. 

(ii)  Because  the  commencement  date  of  the 
benefit  payment  is  contingent  on  when 
Employee  B  terminates  employment,  the 
commencement  date  of  the  benefit  payment 
is  not  known.  Thus,  the  amount  deferred  is 
not  reasonably  ascertainable  until 
termination  of  employment. 

Example  7.  (i)  The  facts  are  the  same  as  in 
Example  4.  except  that  Employee  B  may  elect 
to  take  the  benefit  in  the  form  of  a  life 
annuity  of  $50,000  per  year  (commencing  at 
age  65). 

(ii)  Because  the  plan  permits  employees  to 
elect  to  receive  benefits  in  more  than  one 
form  and  the  alternative  forms  may  not  have 
the  same  value  when  Employee  B  makes  his 
election,  the  plan  fails  to  satisfy  the 
requirements  of  paragraph  (c)(2)(iii)(B)  of  this 
section  until  a  form  of  benefit  is  selected. 
Thus,  the  amount  deferred  is  not  reasonably 
ascertainable  until  then. 


Example  8.  (i)  Employer  O  establishes  a 
nonqualified  deferred  compensation  plan. 
The  plan  is  a  supplemental  executive 
retirement  plan  (SERF)  that  provides 
Employee  C  with  a  fully  vested  right  to 
receive  a  pension,  in  the  form  of  a  life 
annuity  payable  monthly,  beginning  at  age 
65,  equal  to  the  excess  of  3  percent  of 
Employee  C's  final  3-year  average  pay  for 
each  year  of  participation  up  to  15  years,  over 
the  amount  payable  to  Employee  C  from 
Employer  O's  qualified  pension  plan.  The 
amount  payable  under  the  qualified  pension 
plan  is  a  life  annuity  payable  monthly, 
beginning  at  age  65,  equal  to  1.5  percent  of 
final  3-year  average  pay  for  each  year  of 
employment,  excluding  pay  in  excess  of  the 
section  401(a)(17)  compensation  limit.  No 
benefits  are  payable  under  the  SERF  if 
Employee  C  dies  before  age  65.  Employee  C 
becomes  a  participant  in  the  SERF  on  January 
1.  2001.  at  age  44.  The  amount  deferred 
under  the  SERF  for  any  year  is  not  reasonably 
ascertainable  prior  to  termination  of 
employment  because  the  amount  of  the 
benefit  is  not  known  and  the  determination 
of  the  amount  deferred  requires  assumptions 
other  than  interest  and  mortality  (e.g.,  an 
assumption  as  to  Employee  C's  average  pay 
for  the  final  three  years  of  employment).  As 
permitted  by  paragraph  (e)(4)(i)  of  this 
section.  Employer  O  chooses  not  to  take  any 
amount  into  account  for  any  year  before  the 
resolution  date.  Employee  C  terminates 
employment  on  December  31,  2018  when  he 
is  age  62. 

(ii)  As  of  the  date  Employee  C  terminates 
employment,  the  amount  of  the  benefit  is 
known  and  the  only  actuarial  or  other 
assumptions  needed  to  determine  the  amount 
deferred  are  an  interest  rate  assumption  and 
a  mortality  assumption.  At  that  time,  the 
amount  deferred  in  each  past  year  becomes 
reasonably  ascertainable,  and  Employer  O  is 
able  to  determine  that  during  2001  Employee 
C  earned  a  legally  binding  right  to  a  life 
annuity  of  $4,000  per  year  beginning  in  2021 
when  Employee  C  is  age  65.  Employer  O 
determines  the  present  value  of  Employee  C's 
future  benefit  payments  under  the  SERF  as  of 
this  resolution  date  (December  31,  2018), 
using  a  7  percent  interest  rate  and  the  UF- 
84  mortality  table,  which,  solely  for  purposes 
of  this  example,  are  assumed  to  be  reasonable 
actuarial  assumptions  for  December  31,  2018. 
The  special  timing  rule  will  be  satisfied  if  the 
resulting  present  value,  $26,950.  is  taken  into 
account  on  that  date  in  accordance  with 
paragraph  (d)(1)  of  this  section. 

Example  9.  (i)  The  facts  are  the  same  as  in 
Example  8,  except  that  the  plan  provides  that 
Employee  C  may  choose  to  receive  early 
retirement  benefits  on  an  unreduced  basis  at 
any  time  after  age  60  if  Employee  C  has 
completed  15  years  of  service  by  that  date. 

(ii)  As  of  the  date  Employee  C  terminates 
employment,  the  amount  of  the  benefit  is 
known  and  the  only  actuarial  or  other 
assumptions  needed  to  determine  the  amount 
deferred  are  an  interest  rate  assumption  and 
a  mortality  assumption.  At  that  time,  the 
amount  deferred  in  each  past  year  becomes 
reasonably  ascertainable,  and  Employer  O  is 
able  to  deteimine  that  during  2001  Employee 
C  earned  a  legally  binding  right  to  a  life 
annuity  of  $4,000  per  year  b^inning  on 
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December  31,  2018  when  Employee  C  is  age 
62.  Employer  O  determines  the  present  value 
of  Employee  C's  future  benefit  payments 
under  the  SERF  as  of  this  resolution  date 
(December  31,  2018),  using  a  7  percent 
interest  rate  and  the  UP-84  mortality  table, 
which,  solely  for  purposes  of  this  example, 
are  assumed  to  be  reasonable  actuarial 
assumptions  for  December  31,  2018.  The 
special  timing  rule  will  be  satisfied  if  the 
resulting  present  value,  $37,576,  is  taken  into 
account  on  that  date  in  accordance  with 
paragraph  (d)(l]  of  this  section. 

Example  10.  (i)  The  facts  are  the  same  as 
in  Example  9,  except  that,  as  permitted  under 
paragraph  (e)(4)(ii)  of  this  section.  Employer 
O  chooses  to  take  an  amount  into  account 
before  the  amount  deferred  for  2001  is 
reasonably  ascertainable.  The  amount  that 
Employer  O  takes  into  account  on  December 
31,  2001,  is  $13,043  (the  present  value  of  a 
life  annuity  of  S4,000  per  year,  payable  at  age 
62,  using  a  6  percent  interest  rate  and  the 
UP-84  mortality  table).  Employer  O  does  not 
take  any  other  amount  into  account  before 
the  resolution  date. 

(ii)  In  accordance  with  paragraph 
(e)(4)(ii)(B)  of  this  section.  Employer  O  must 
determine  any  additional  amount  required  to 
be  taken  into  account  in  2018.  If  the  $4,000 
payable  in  the  form  of  a  life  annuity 
beginning  at  age  62  exceeds  the  life  annuity 
which  is  actuarially  equivalent  to  the  $13,043 
previously  taken  into  account,  the  present 
value  of  the  excess  must  be  taken  into 
account.  In  this  Example  10,  the  $13,043 
previously  taken  into  account  is  actuarially 
equivalent  to  a  $4,000  annuity  conunencing 
at  age  62  using  a  6  percent  interest  rate  and 
the  UP-84  mortality  table  (  which,  solely  for 
purposes  of  this  example,  are  assumed  to  be 
reasonable  actuarial  assumptions  for 
December  31,  2001).  Accordingly,  no 
additional  amount  need  be  taken  into 
account  in  2018,  regardless  of  any  changes  in 
market  rates  of  interest  between  2001  and 
2018. 

Example  11.  (\)  The  facts  are  the  same  as 
in  Example  9,  except  that,  as  permitted  under 
paragraph  (e)(4)(ii)  of  this  section.  Employer 
O  chooses  to  take  an  amount  into  account 
before  the  amount  deferred  for  2001  is 
reasonably  ascertainable.  The  amount  that 
Employer  O  takes  into  account  on  December 
31,  2001,  is  $9,569  (the  present  value  of  a  life 
annuity  of  $4,000  per  year,  payable  at  age  65, 
using  a  6  percent  interest  rate  and  the  UP- 
84  mortality  table).  Employer  O  does  not  take 
any  other  amount  into  account  before  the 
resolution  date. 

(ii)  In  accordance  with  paragraph 
(e)(4)(ii)(B)  of  this  section.  Employer  O  must 
determine  any  additional  amount  required  to 
be  taken  into  account  in  2018.  If  the  $4,000 
payable  in  the  form  of  a  life  annuity 
beginning  in  2018  at  age  62  exceeds  the  life 
annuity  which  is  actuarially  equivalent  to  the 
$9,569  previously  taken  into  account,  the 
present  value  oi  the  excess  must  be  taken 
into  account.  In  this  case,  the  $9,569 
previously  taken  into  account  is  actuarially 
equivalent  to  a  $2,935  annuity  conmiencing 
at  age  62  using  a  6  percent  interest  rate  and 
the  UP-84  mortality  table  (which,  solely  for 
purposes  of  this  example,  are  assumed  to  be 
reasonable  actuarial  assumptions  for 


December  31,  2001).  Accordingly,  an 
additional  amount  needs  to  be  taken  into 
account  in  2018  equal  to  the  present  value  of 
the  excess  of  the  $4,000  annual  stream  of 
benefit  payments  to  which  Employee  C 
obtained  a  legally  binding  right  during  2001 
over  the  $2,935  annual  stream  of  benefit 
payments  which  is  actuarially  equivalent  to 
the  amount  previously  taken  into  account. 
This  present  value  (i.e.,  the  present  value  of 
a  life  annuity  equal  to  $4,000  minus  $2,935, 
or  $1,065  annually)  is  determined  by 
Employer  O  to  be  $10,005  as  of  the  resolution 
date  using  a  7  percent  interest  rate  and  the 
UP-84  mortality  table  (which,  solely  for 
purp>oses  of  this  example,  are  assumed  to  be 
reasonable  actuarial  assumptions  for 
December  31,  2018). 

Example  32.  (i)  The  facts  are  the  same  as 
in  Example  9,  except  that  the  amount  that 
Employer  O  takes  into  account  on  December 
31,  2001,  is  $15,834  (the  present  value  of 
$4,000,  payable  at  age  60,  using  a  6  percent 
interest  rate  and  the  UP-84  mortality  table). 
Employer  O  does  not  take  any  other  amount 
into  account  before  the  resolution  date. 

(ii)  In  accordance  with  paragraph 
(e)(4)(ii)(B)  of  this  section.  Employer  O  must 
determine  any  additional  amount  required  to 
be  taken  into  account  in  2018.  If  the  $4,000 
payable  in  the  form  of  a  life  annuity 
beginning  at  age  62  exceeds  the  life  annuity 
which  is  actuarially  equivalent  to  the  $15,834 
previously  taken  into  account,  the  present 
value  of  the  excess  must  be  taken  into 
account.  In  this  case,  the  $15,834  previously 
taken  into  account  is  actuarially  equivalent  to 
a  $4,856  annuity  commencing  at  age  62  using 
a  6  percent  interest  rate  and  the  UP-84 
mortality  table  (which,  solely  for  purposes  of 
this  example,  are  assumed  to  be  reasonable 
actuarial  assumptions  for  December  31, 
2001).  Because  the  life  annuity  of  $4,856  per 
year  (which  is  equivalent  to  the  amount 
taken  into  account  at  the  early  inclusion 
date)  exceeds  the  $4,000  annuity  attributable 
to  the  amount  deferred  in  2001,  no  additional 
amount  is  required  to  be  taken  into  account 
for  that  amount  deferred  as  of  the  resolution 
date.  Employer  O  may  claim  a  refund  or 
credit  for  the  overpayment  of  PICA  tax  with 
resptect  to  amounts  taken  into  account  prior 
to  the  resolution  date  to  the  extent  permitted 
by  sections  6402,  6413,  and  6511. 

Example  13.  (i)  The  facts  are  the  same  as 
in  Example  12,  except  that  Employee  C 
became  a  participant  in  the  SERP  on  January 
1,  2000.  In  addition.  Employer  O  determines 
in  2018  that  during  2000  Employee  C  earned 
a  legally  binding  right  to  a  life  annuity  of 
$1,500  per  year  begirming  on  December  31, 
2018. 

(ii)  Employer  O  may  allocate  the  $15,834 
previously  taken  into  account  among  any 
amounts  deferred  on  or  before  the  early 
inclusion  date.  At  the  resolution  date. 
Employer  O  will  have  to  take  into  account 
the  present  value  of  an  annuity  equal  to  the 
excess  of  the  life  annuity  attributable  to  the 
amounts  deferred  for  2000  and  2001  over  a 
life  annuity  of  $4,856  per  year. 

Example  14.  (i)  In  2003,  Employer  P 
establishes  a  nonqualified  deferred 
compensation  plan  for  Employee  D.  The  plan 
provides  that,  in  consideration  of  Employee 
D's  services  to  be  performed  on  Project  X  in 


2004,  Employee  D  will  have  a  nonforfeitable 
right  to  receive  1  percent  per  year  of 
Employer  P's  net  profits  associated  with 
Project  X  for  each  of  the  inunediately 
succeeding  three  years.  No  services  beyond 
2004  are  required.  The  1  percent  of  net 
profits  payable  each  year  will  be  p)aid  on 
March  31  of  the  immediately  succeeding 
year.  One  percent  of  net  profits  associated 
with  Project  X  is  $750,000  in  2005.  $400,000 
in  2006,  and  $90,000  in  2007.  Employee  D 
receives  $750,000  on  March  31.  2006. 
$400,000  on  March  31,  2007.  and  $90,000  on 
March  31,  2008. 

(ii)  Because  the  services  creating  the  right 
to  all  of  the  amount  deferred  are  performed 
in  2004,  the  benefit  payments  based  on  the 

2005.  2006.  and  2007  net  profits  are  all 
attributable  to  the  amount  deferred  in  2004. 
However,  because  the  present  value  of 
Employee  D's  future  benefit  is  contingent  on 
future  profits,  the  determination  of  the 
amount  deferred  requires  the  use  of 
assumptions  other  than  interest,  mortality, 
and  cost  of  living.  Thus,  all  of  the  amount 
deferred  in  2004  will  not  be  reasonably 
ascertainable  within  the  meaning  of 
paragraph  (e)(4)(i)  of  this  section  until 
December  31,  2007  (which  is  the  resolution 
date).  Employer  P  does  not  choose  to  take 
any  amount  into  account  prior  to  the  amount 
deferred  becoming  reasonably  ascertainable. 

(iii)  However,  paragraph  (d){l)(ii)(A)  of  this 
section  provides  that  a  benefit  payment 
attributable  to  an  amount  deferred  under  a 
nonqualified  deferred  compensation  plan 
must  be  included  as  wages  when  actually  or 
constructively  paid  if  the  amount  deferred 
has  not  been  taken  into  account  as  wages 
under  the  special  timing  rule  of  paragraph 
(a)(2)  of  this  section.  Thus,  the  benefit 
payments  in  2006  and  2007  must  be  included 
as  wages  when  paid. 

(iv)  As  of  December  31,  2007,  all  of  the 
amount  deferred  under  the  plan  becomes 
reasonably  ascertainable  because  the  amount 
of  the  benefit  payable  attributable  to  the 
amount  deferred  is  treated  as  known  under 
paragraph  (e)(4)(i)(B)  of  this  section,  and  the 
only  assumption  needed  to  determine  the 
present  value  of  the  future  benefits  is 
interest.  However,  since  Employer  P  was 
required  to  treat  the  payments  in  2006  and 
2007  as  wages  when  paid  under  the  general 
timing  rule  of  paragraph  (a)(1)  of  this  section, 
only  the  present  value  of  the  payment  to  be 
made  in  2008  is  required  to  be  taken  into 
account  as  of  the  resolution  date  (December 
31,  2007)  under  the  special  timing  rule  of 
paragraph  (a)(2)  of  this  section.  Using  an 
interest  rate  of  10  percent  per  year  (which, 
solely  for  purposes  of  this  Example  14,  is 
assumed  to  be  reasonable).  Employer  P 
determines  that  on  December  31,  2007,  the 
present  value  of  the  future  benefits  is 
$87,881,  and  Employer  P  includes  that 
additional  amount  in  wages  for  2007.  (Note 
that  Employer  P  can  choose  to  use  the  lag 
method  of  withholding  described  in 
paragraph  (f)(3)  of  this  section,  which  allows 
the  resolution  date  amount  to  be  taken  into 
account  no  later  than  March  31,  2008, 
provided  that  the  amount  deferred  is 
increased  by  interest  using  the  APR  for 
January  of  2008.) 

Example  15.  (i)  The  facts  are  the  same  as 
in  Example  14,  except  that  Employer  P 
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chooses  the  ear  y  inclusion  option  permitted 
by  paragraph  (e)(4)(ii)  of  this  section  to  take 
SI. 000,000  into  account  on  December  31, 
2004.  before  thd  amount  deferred  for  2004  is 
reasonably  ascertainable. 

(ii)  Pursuant  io  paragraph  (eM4)(ii)(E)  of 
this  section,  in  applying  the  nonduplication 
rule  of  paragrajh  (a)(2)(iii)  of  this  section,  a 
first-in-first-oul  rule  applies  in  determining 
the  benefit  payments  that  are  attributable  to 
amounts  previc  usly  taken  iihto  account. 
Using  the  10  p<rcent  interest  rate.  Employer 
P  determines  tl  at  the  5750,000  benefit 
payment  on  Mi  rch  31 .  2006,  and  the  March 
31,  2007,  benefit  payment  of  S400.000  are 
less  than  the  $1 .000,000  taken  into  account 
at  the  early  inc  usion  date,  plus  attributable 
income,  and.  tl  erefore.  are  not  included  in 
wages  when  pa  id. 

(iii)  Under  piiragraph  (e)(4)(ii)(E)  of  this 
section,  if  an  employer  chooses  to  take  an 
amount  into  ac  :ount  before  the  resolution 
date,  the  amou  it  taken  into  account  (plus 
income  attribulable  to  that  amount)  is 
disregarded  to  he  extent  the  amount  is 
attributed  to  benefit  payments  made  before 
the  resolution  ( late.  Thus,  Employer  P  must 
reduce  the  Sl.C  00,000  taken  into  account  in 

2004  (plus  inc(  me  attributable  to  that 
amount)  based  upon  the  two  benefit 
payments  (S75<),000  and  $400,000)  that  were 
excluded  fromjwages.  Using  an  interest  rate 
of  10  percent.  Employer  P  determines  that 
the  amount  tal^n  into  account  in  2004  plus 
interest  to  the  Resolution  date  and  reduced 
based  upon  tha  two  benefit  payments  is 
S15,228  and  the  additional  amount  that  is 
required  to  be  taken  into  account  as  of 
December  31.  io07,  is  $72,653  ($87,881- 
$15,228).  I 

Example  J6.|(i)  Employee  E  obtains  a  fully 
vested,  legally  pinding  right  during  2002, 

2003,  and  2004  to  payments  from  a 
nonqualified  deferred  compensation  plan  of 
Employer  Q  ui  der  which  the  benefits  are 
based  on  a  forr  lula  that  includes  an  actuarial 
offset  by  the  ac  count  balance  under  a 
qualified  defined  contribution  plan  of 
Employer  Q  asjof  December  31.  2004.  The 
payments  fironj  the  nonqualified  deferred 
compensation  plan  are  to  commence  on 
December  31,  2005.  At  the  resolution  date  for 
the  amounts  earned  during  2002,  2003,  and 

2004,  which  i^December  31,  2004,  Employee 
E  has  a  legallylbinding  right  to  a  net  annual 
benefit  of  $100,000  payable  for  life  to 
commence  on  December  31,  2005.  On  the 
resolution  dat^.  Employer  Q  determines  that 
on  December  31,  2002,  Employee  E  had  a 
legally  binding  right  to  receive  $100,000 
annually  for  lile  beginning  on  December  31, 

2005  (as  a  result  of  the  gross  benefit  under 
the  nonqualified  plan  being  $120,000 
annually  for  life,  and  the  offset  being  $20,000 
annually  for  life,  as  of  December  31,  2002). 
On  December  31.  2003,  Employee  E  had  a 
legally  binding  right  to  receive  $95,000 
annually  for  l^e  beginning  on  December  31, 
2005  (as  a  resiilt  of  the  gross  benefit  under 
the  nonqualified  plan  being  $135,000 
annually  for  Itfe,  and  the  offset  being  $40,000 
annually  for  luPe,  as  of  December  31,  2003). 
On  December  bl.  2004,  Employee  E  had  a 
legally  binding  right  to  receive  $100,000 
annually  for  life  beginning  on  December  31, 
2005  (as  a  result  of  the  gross  benefit  under 


the  nonqualified  plan  being  $145,000 
annually  for  life,  and  the  offset  being  $45,000 
annually  for  life,  as  of  December  31,  2004). 

(ii)  In  this  case,  pursuant  to  paragraph 
(e)(4)(ii)(D)(4)  of  this  section.  Employer  Q  can 
attribute  the  entire  $100,000  life  annuity  to 
the  amount  deferred  for  2002,  even  though 
Employee  E's  benefit  under  the  nonqualified 
deferred  compensation  plan  is  reduced  to 
$95,000  in  2003. 

Example  17.  (i)  In  2010,  Employee  F 
performs  services  for  which  she  earns  a  right 
to  10  percent  of  the  proceeds  from  the  sale 
of  a  motion  picture.  In  2011,  Employee  F 
performs  services  for  which  she  earns  a  right 
to  10  percent  of  the  proceeds  from  the  sale 
of  another  motion  picture.  These  proceeds 
are  calculated  by  subtracting  the  total 
advertising  expenses  for  both  movies. 
Payment  is  to  be  made  in  the  year  following 
the  date  on  which  both  pictures  have  been 
sold,  but  not  later  than  2018.  At  the  end  of 
2010,  the  advertising  expenses  for  both 
pictures  totaled  $300,000.  The  first  motion 
picture  is  sold  for  $10,000,000  in  2014.  The 
second  motion  picture  is  sold  for  $17,000,000 
in  2017.  At  the  end  of  2017,  the  advertising 
expenses  totaled  $1,700,000.  In  2018, 
Employee  F  is  paid  $2,530,000  (10  percent  of 
the  sum  of  $10,000,000  and  $17,000,000 
minus  $1,700,000). 

(ii)  Pursuant  to  paragraph  (e)(4)(ii)(D)(4)  of 
this  section,  $970,000  (10  percent  of  the 
excess  of  the  gross  proceeds  from  the  sale  of 
the  first  motion  picture  at  the  resolution  date 
in  2017  over  the  advertising  expenses 
incurred  at  the  end  of  2010)  of  the  payment 
made  in  2018  can  be  attributed  to  the  amount 
deferred  in  2010  (and  with  the  remaining 
payment  of  $1,560,000  to  be  attributed  to  the 
amount  deferred  in  2011). 

(fl  Withholding— [1)  In  general. 
Unless  an  employer  applies  an 
alternative  method  described  in 
paragraph  (f)(2)  or  (3)  of  this  section,  an 
amount  deferred  under  a  nonqualified 
deferred  compensation  plan  for  any 
employee  is  treated,  for  purposes  of 
withholding  and  depositing  PICA  tax,  as 
wages  paid  by  the  employer  and 
received  by  the  employee  at  the  time  it 
is  taken  into  accoimt  in  accordance  with 
paragraph  (e)  of  this  section.  However, 
paragraphs  (f)(2)  and  (3)  of  this  section 
provide  alternative  methods  which  may 
be  used  with  respect  to  an  amount 
deferred  for  an  employee.  An  employer 
is  not  required  to  be  consistent  in 
applying  the  alternatives  described  in 
this  paragraph  (f)  with  respect  to 
different  employees  or  amoimts 
deferred. 

(2)  Estimated  method — (i)  In  general. 
Under  the  alternative  method  provided 
in  this  paragraph  (f)(2),  the  employer 
may  make  a  reasonable  estimate  of  the 
amount  deferred  on  the  date  on  which 
the  amount  is  taken  into  accoimt  in 
accordance  with  paragraph  (e)  of  this 
section  and  take  that  estimated  amoimt 
into  account  as  wages  paid  by  the 
employer  and  received  by  the  employee 


on  that  date  (the  estimate  date),  for 
purposes  of  withholding  and  depositing 
PICA  tax. 

(ii)  Underestimate  of  the  amount 
deferred— [A)  General  rule.  If  the 
employer  underestimates  the  amoimt 
deferred  (as  determined  after  calculating 
the  actual  amount  deferred  that  should 
have  been  taken  into  account  as  of  the 
date  on  which  the  amount  was  taken 
into  account  in  accordance  with 
paragraph  (e)  of  this  section,  using  an 
interest  rate  and  other  actuarial 
assumptions  that  are  reasonable  as  of 
that  date),  the  employer  may  treat  the 
shortfall  as  wages  paid  as  of  the  estimate 
date  or  as  of  any  date  that  is  no  later 
than  three  months  after  the  estimate 
date.  In  either  case,  the  shortfall  does 
not  include  the  income  credited  to  the 
amount  deferred  after  the  amount  is 
taken  into  account  in  accordance  with 
paragraph  (e)  of  this  section. 

[a]  Shortfall  is  treated  as  wages  paid 
on  a  date  after  the  estimate  date.  If  the 
employer  chooses  to  treat  the  shortfall 
as  wages  paid  on  a  date  that  is  no  later 
than  three  months  after  the  estimate 
date,  the  employer  must  take  that 
shortfall  into  account  as  wages  paid  by 
the  employer  and  received  by  the 
employee  on  that  date,  for  purposes  of 
withholding  and  depositing  PICA  tax. 

(C)  Shortfall  is  treated  as  wages  paid 
on  the  estimate  date.  If  the  employer 
chooses  to  treat  the  shortfall  as  wages 
paid  as  of  the  estimate  date,  the  shortfall 
is  treated  as  an  error  for  purposes  of 
withholding  and  depositing  PICA  tax. 
Appropriate  adjustments  may  be  made 
in  accordance  with  section  6205(a)  and 
the  regulations  thereunder;  however,  for 
purposes  of  §  31.6205-l(b),  the  error 
need  not  be  treated  as  ascertained  before 
the  date  that  is  three  months  after  the 
estimate  date. 

(D)  Reporting.  The  employer  must 
report  the  shortfall  as  wages  on  Form 
941,  Employer's  Quarterly  Federal  Tax 
Return  (and,  if  applicable.  Form  941c, 
Supporting  Statement  to  Correct 
Information)  and  Form  W-2,  Wage  and 
Tax  Statement  (or.  if  applicable.  Form 
W-2c,  Corrected  Wage  and  Tax 
Statement)  in  accordance  writh  its 
treatment  of  the  shortfall  under 
paragraph  (f)(2)(ii)  (B)  or  (C)  of  this 
section. 

(iii)  Overestimate  of  the  amount 
deferred.  If  the  employer  overestimates 
the  amoimt  deferred  (as  determined 
after  calculating  the  actual  amount 
deferred  that  should  have  been  taken 
into  accoimt  as  of  the  date  on  which  the 
amount  was  taken  into  account  in 
accordance  with  paragraph  (e)  of  this 
section,  using  an  interest  rate  and 
actuarial  assumptions  that  are 
reasonable  as  of  that  date)  and  deposits 
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more  than  the  amoirnt  required,  the 
employer  may  claim  a  refund  or  credit 
in  accordance  with  sections  6402,  6413, 
and  6511.  A  Form  941c,  or  an 
equivalent  statement,  must  accompany 
each  claim  for  refund.  In  addition.  Form 
W-2  or,  if  applicable.  Form  W-2c  must 
also  reflect  the  actual  amount  deferred 
that  should  have  been  taken  into 
account. 

(3)  Lag  method.  Under  the  alternative 
method  provided  in  this  paragraph 
(f)(3),  an  amount  deferred,  plus  interest, 
may  be  treated  as  wages  paid  by  the 
employer  and  received  by  the  employee, 
for  purposes  of  withholding  and 
depositing  FICA  tax,  on  any  date  that  is 
no  later  than  three  months  after  the  date 
the  amount  is  required  to  be  taken  into 
account  in  accordance  with  paragraph 
(e)  of  this  section.  For  purposes  of  this 
paragraph  (f)(3),  the  amount  deferred 
must  be  increased  by  interest  through 
the  date  on  which  the  wages  are  treated 
as  paid,  at  a  rate  that  is  not  less  than 
AFR.  If  the  employer  withholds  and 
deposits  FICA  tax  in  accordance  with 
this  paragraph  (f)(3),  the  employer  will 
be  treated  as  having  taken  into  account 
the  amount  deferred  plus  income  to  the 
date  on  which  the  wages  are  treated  as 
paid. 

(4)  Examples.  This  paragraph  (f)  is 
illustrated  by  the  following  examples: 

Example  1.  (i)  Employer  M  maintains  a 
nonqualined  deferred  compensation  plan 
that  is  an  account  balance  plan.  The  plan 
provides  for  annual  bonuses  based  on  current 
year  profits  to  be  deferred  until  termination 
of  employment.  Employer  M's  profits  for 

2003,  and  thus  the  amount  deferred,  is 
reasonably  ascertainable,  but  Employer  M 
calculates  the  amount  deferred  on  March  3, 

2004,  when  the  relevant  data  is  available, 
(ii]  In  accordance  with  the  alternative 

method  described  in  paragraph  (f)(2)  of  this 
section,  Employer  M  makes  a  reasonable 
estimate  that  the  amount  deferred  that  must 
be  taken  into  account  as  of  December  31, 
2003,  for  Employee  A  is  $20,000,  and 
withholds  and  deposits  FICA  tax  on  that 
amount  as  if  it  were  wages  paid  by  Employer 
M  and  received  by  Employee  A  on  that  date. 
In  January  of  2004,  Employer  M  files  and 
furnishes  Form  W-2  for  Employee  A 
including  the  520,000  in  FICA  wages.  On 
March  3,  2004,  Employer  M  determines  that 
the  actual  amount  deferred  that  should  have 
been  taken  into  account  on  December  31, 
2003,  was  $22,000. 

(iii)  In  accordance  with  the  alternative 
method  described  in  paragraph  (f)(2)(ii)  of 
this  section,  Employer  M  may  treat  the 
additional  $2,000  as  wages  paid  to  and 
received  by  Employee  A  on  December  31, 
2003,  the  estimate  date.  Employer  M  may 
treat  the  $2,000  shortfall  as  an  error 
ascertained  on  March  3,  2004,  and  withhold 
and  deposit  FICA  tax  on  that  amount.  Form 
W-2c  for  Employee  A  for  2003  must  include 
the  $2,000  shortfall  in  FICA  wages.  Employer 
M  must  also  correct  the  information  on  Form 


941  for  the  last  quarter  of  2003,  reporting  the 
adjustment  on  Form  941  for  the  first  quarter 
of  2004,  accompanied  by  Form  941c  for  the 
last  quarter  of  2003. 

(iv)  Instead,  Employer  M  may  treat  the 
S2,000  shortfall  as  wages  paid  on  March  31, 
2004,  and  withhold  and  deposit  FICA  tax  on 
that  amount  as  if  it  were  wages  paid  by 
Employer  M  and  received  by  Employee  A  on 
that  date.  Form  W-2  for  Employee  A  for  2004 
and  Form  941  for  the  first  quarter  of  2004 
must  include  the  $2,000  shortfall  in  FICA 
wages. 

Example  2.  (i)  The  facts  are  the  same  as  in 
Example  1,  except  that  on  March  3,  2004, 
Employer  M  determines  that  the  actual 
amount  deferred  that  should  have  been  taken 
into  account  on  December  31,  2003,  was 
$19,000. 

(ii)  Under  paragraph  (0{2)(iii)  of  this 
section.  Employer  M  may,  in  accordance 
with  sections  6402, 6413,  and  6511,  claim  a 
refund  or  credit  for  the  overpayment  of  tax 
resulting  from  the  overestimate.  In  addition, 
Employer  M  must  file  and  furnish  a  Form  W- 
2c  for  Employee  A  and  must  correct  the 
information  on  Form  941  for  the  last  quarter 
of  2003. 

Example  3.  (i)  The  facts  are  the  same  as  in 
Example  1.  except  that  Employer  M  does  not 
make  a  reasonable  estimate  of  the  amount 
deferred  that  must  be  taken  into  account  as 
of  December  31,  2003.  Instead,  Employer  M 
withholds  and  deposits  FICA  tax  on  the 
amount  deferred  plus  interest  on  that  amount 
using  AFR  (for  January  2004)  as  if  it  were 
wages  paid  by  Employer  M  and  received  by 
Employee  A  on  March  IS,  2004. 

(ii)  IJnder  the  alternative  method  described 
in  paragraph  (0(3)  of  this  section,  the  amount 
taken  into  account  on  March  15,  2004 
(including  the  interest),  will  be  treated  as 
FICA  wages  paid  to  and  received  by 
Employee  A  on  March  15,  2004. 

Example  4.  (i)  The  facts  are  the  same  as  in 
Example  1,  except  that  an  amount  is  also 
deferred  for  Employee  B  which  is  required  to 
be  taken  into  account  on  October  15,  2003, 
and  Employer  M  chooses  to  use  the  lag 
method  in  paragraph  (f)(3)  of  this  section  in 
order  to  provide  time  to  calculate  the  amount 
deferred. 

(ii)  Employer  M  may  use  any  date  not  later 
than  January  15,  2004.  to  take  the  amount 
deferred  into  account  (provided  that  the 
amount  deferred  includes  interest,  at  AFR  for 
January  1,  2003,  through  December  31,  2003, 
and  at  AFR  for  January  1,  2004,  through 
January  15,  2004). 

(g)  Effective  date  and  transition 
rules— {1)  General  effective  date.  Except 
for  paragraphs  (g)(2)  through  (4)  of  this 
section,  this  section  is  applicable  on  and 
after  January  1,  2000.  Thus,  paragraphs 
(a)  through  (f)  of  this  section  apply  to 
amoimts  deferred  on  or  after  January  1, 
2000;  to  amounts  deferred  before 
January  1,  2000,  which  cease  to  be 
subject  to  a  substantial  risk  of  forfeiture 
on  or  after  January  1,  2000,  or  for  which 
a  resolution  date  occurs  on  or  after 
January  1,  2000;  and  to  benefits  actually 
or  constructively  paid  on  or  after 
January  1,  2000. 


(2)  Reasonable,  good  faith 
interpretation  for  amounts  deferred  and 
benefits  paid  before  January  1,  2000 — (i) 
In  general.  For  periods  before  January  1, 
2000  (including  amounts  deferred 
before  January  1.  2000,  and  any  benefits 
actually  or  constructively  paid  before 
January  1,  2000,  that  are  attributable  to 
those  amounts  deferred),  an  employer 
may  rely  on  a  reasonable,  good  faith 
interpretation  of  section  3121(v)(2), 
taking  into  account  pre-existing 
guidance.  An  employer  will  be  deemed 
to  have  determined  FICA  tax  liabiUty 
and  satisfied  FICA  withholding 
requirements  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  3121(v)(2)  if  the  employer  has 
complied  with  paragraphs  (a)  through  (0 
of  this  section.  For  purposes  of 
paragraphs  (g)(2)  through  (4)  of  this 
section,  and  subject  to  paragraphs 
(g)(2)(ii)  and  (iii)  of  this  section, 
whether  an  employer  that  has  not 
complied  with  paragraphs  (a)  through  (f) 
of  this  section  has  determined  FICA  tax 
liability  and  satisfied  FICA  withholding 
requirements  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  3121(v)(2)  will  be  determined 
based  on  the  relevant  facts  and 
circumstances,  including  consistency  of 
treatment  by  the  employer  and  the 
extent  to  which  the  employer  has 
resolved  unclear  issues  in  its  favor. 

(ii)  Plan  must  be  established  or 
adopted.  If  an  amount  is  deferred  under 
a  plan  before  January  1,  2000,  and 
benefit  payments  attributable  to  that 
amount  are  actually  or  constructively 
paid  on  or  after  January  1,  2000,  then  in 
no  event  will  an  employer's  treatment  of 
the  amount  deferred  be  considered  to  be 
in  accordance  with  a  reasonable,  good 
faith  interpretation  of  section  3121(v)(2) 
if  the  employer  treats  that  amount  as 
taken  into  account  as  wages  for  FICA  tax 
purposes  prior  to  the  establishment  of 
the  plan  (within  the  meaning  of 
paragraph  (b)(2)  of  this  section) 
providing  for  the  deferred  compensation 
(or,  if  later,  the  establishment  of  the 
plan  as  amended  to  provide  for  the 
deferred  compensation,  as  provided  in 
paragraph  (b)(2)(ii)  of  this  section).  If  an 
amount  is  deferred  under  a  plan  before 
January  1,  2000,  and  benefit  payments 
attributable  to  that  amount  are  actually 
or  constructively  paid  before  January  1, 
2000,  then  in  no  event  will  the 
employer's  treatment  of  that  amount 
deferred  be  considered  to  be  in 
accordance  with  a  reasonable,  good  faith 
interpretation  of  section  3121(v)(2)  if  the 
employer  treats  that  amount  as  taken 
into  account  as  wages  for  FICA  tax 
purposes  prior  to  the  adopLmn  of  the 
plan  providing  for  the  deferred 
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compensation]  (or.  if  later,  the  adoption 
of  the  plan  aniendment  providing  the 
deferred  compensation).  For  example, 
awards,  bonuses,  raises,  incentive 
payments,  and  other  similar  amounts 
granted  under]  a  plan  as  compensation 
for  past  servicfes  may  not  be  taken  into 
accoimt  undei  section  3121(v)(2)  prior 
to  the  establishment  (or,  if  applicable, 
the  adoption)  of  the  plan. 

(iii)  Certain  changes  in  position  for 
stock  options,  stock  appreciation  rights, 
and  other  stoak  value  rights  not 
reasonable,  good  faith  interpretation.  In 
the  case  of  a  stock  option,  stock 
appreciation  right,  or  other  stock  value 
right  (as  defined  in  paragraph  (b)(4)(ii) 
of  this  sectioni  that  is  exercised  before 
January  1,  2000,  an  employer  that  treats 
the  exercise  a$  not  subject  to  FICA  tax 
as  a  result  of  tjie  nonduplication  rule  of 
section  3121(V)(2){B)  is  not  acting  in 
accordance  with  a  reasonable,  good  faith 
interpretationjof  section  3121(v)(2)  if  the 
employer  has  not  treated  that  grant  and 
all  earlier  grants  as  subject  to  section 
3121(v)(2)  by  reporting  the  ciurent  value 
of  such  options  and  rights  as  FICA 
wages  on  Fonp  941  filed  for  the  quarter 
during  which  pach  grant  was  made  (or. 
if  later,  for  the  quarter  during  which 
each  grant  ce^ed  to  be  subject  to  a 
substantial  rii  of  forfeiture). 

(3)  Optional  adjustments  to  conform 
with  this  section  for  pre-effective-date 
open  periods- -(i)  General  rule.  If  an 
employer  determined  FICA  tax  Hability 
with  respect  tt>  section  3121(v)(2)  in  any 
period  ending  before  January  1.  2000. 
for  which  the  japplicable  period  of 
limitations  has  not  expired  on  January 
1 .  2000  (pre-effective-date  open 
periods),  in  a  manner  that  was  not  in 
accordance  wjth  this  section,  the 
employer  maji  adjust  its  FICA  tax 
determination  for  that  period  to  conform 
to  this  section  Thus,  if  an  amount 
deferred  was  taken  into  account  in  a 
pre-effective-(^ate  open  period  when  it 
was  not  requited  to  be  taken  into 
account  (e.g.,  en  amoimt  taken  into 
account  before  it  became  reasonably 
ascertainable)L  the  employer  may  claim 
a  refund  or  credit  for  any  FICA  tax  paid 
on  that  amouit  to  the  extent  permitted 
by  sections  6402,  6413,  and  6511. 

(ii)  Consistency  required.  In  the  case 
of  a  plan  that  jis  not  a  nonqualified 
deferred  comi>ensation  plan  (within  the 
meaning  of  paragraph  {b)(l)  of  this 
section),  if  any  payment  was  actually  or 
constructively  paid  to  an  employee 
under  the  plan  in  a  pre-effective-date 
open  period  and  that  payment  was  not 
included  in  FJCA  wages  by  reason  of  the 
employer's  treatment  of  the  plan  as  a 
nonqualified  iieferred  compensation 
plan,  then  th0  employer  may  claim  a 
refund  or  credit  for  FICA  tax  paid  on 


amounts  treated  as  amounts  deferred 
under  the  plan  (in  accordance  with  the 
employer's  treatment  of  the  plan  as  a 
nonqualified  deferred  compensation 
plan)  for  that  employee  for  pre-effective- 
date  open  periods  only  to  the  extent  that 
the  FICA  tax  paid  on  all  amoimts  treated 
as  amounts  deferred  for  the  employee  in 
all  pre-effective-date  open  periods 
under  the  plan  exceeds  the  FICA  tax 
that  would  have  been  due  on  the 
benefits  actually  or  constructively  paid 
to  the  employee  in  those  periods  under 
the  plan  if  those  benefits  were  included 
in  FICA  wages  when  paid.  If  any  benefit 
payments  attributable  to  amounts 
deferred  after  December  31,  1993,  were 
actually  or  constructively  paid  to  an 
employee  imder  a  nonqualified  deferred 
compensation  plan  (within  the  meaning 
of  paragraph  (b)(1)  of  this  section)  in  a 
pre-effective-date  open  period,  but  these 
payments  were  treated  as  subject  to 
FICA  tax  because  the  employer  treated 
the  plan  as  not  being  a  nonqualified 
deferred  compensation  plan,  then  the 
employer  may  claim  a  refund  or  credit 
for  the  FICA  tax  paid  on  those  benefit 
payments  only  to  the  extent  that  the 
FICA  tax  paid  on  those  benefit 
payments  exceeds  the  FICA  tax  that 
would  have  been  due  on  the  amounts 
deferred  to  which  those  benefit 
payments  are  attributable  if  those 
amounts  deferred  had  been  taken  into 
account  when  they  would  have  been 
required  to  have  been  taken  into 
account  under  this  section  (if  this 
section  had  been  in  effect  then). 

(iii)  Reporting.  Any  employer  that 
adjusts  its  FICA  tax  determination  in 
accordance  with  paragraphs  (g)(3)(i)  and 
(ii)  of  this  section  must  make 
appropriate  adjustments  on  Form  941 
and  Form  941c  for  the  affected  periods, 
and,  in  addition,  must  file  and  furnish 
Form  W-2.  or,  if  applicable.  Form  W- 
2c,  for  any  affected  employee  so  that  the 
Social  Security  Administration  may 
correctly  post  the  amoiuit  deferred  to 
the  employee's  earnings  record.  The 
adjustments  may  be  made  in  accordance 
with  section  6205(a)  and  the  regulations 
thereunder;  however,  for  purposes  of 
§  31.6205-l(b),  the  error  is  not  required 
to  be  treated  as  ascertained  before 
March  31.  2000. 

(4)  Application  of  reasonable,  good 
faith  standard — (i)  Plans  that  are  not 
subject  to  section  3121(v)(2).  If  a  plan  is 
not  a  nonqualified  deferred 
compensation  plan  within  the  meaning 
of  paragraph  (b)(1)  of  this  section,  but, 
for  a  period  ending  prior  to  January  1, 
2000,  and,  pursuant  to  a  reasonable, 
good  faith  interpretation  of  section 
3121(v)(2),  an  amount  under  the  plan 
was  taken  into  accoimt  (within  the 
meaning  of  paragraph  (d)(1)  of  this 


section)  as  an  amount  deferred  under  a 
nonqualified  deferred  compensation 
plan,  then,  pursuant  to  paragraph  (g)(2) 
of  this  section,  the  following  rules  shall 
apply— 

lAj  With  respect  to  benefit  payments 
actually  or  constructively  paid  before 
January  1.  2000,  that  are  attributable  to 
amounts  previously  taken  into  account 
under  the  plan,  no  additional  FICA  tax 
will  be  due; 

(B)  On  or  after  January  1,  2000.  benefit 
payments  under  the  plan  must  be  taken 
into  account  as  wages  when  actually  or 
constructively  paid  in  accordance  with 
paragraph  (a)(1)  of  this  section;  and 

(C)  To  the  extent  permitted  by 
paragraph  (g)(3)  of  this  section,  the 
employer  may  claim  a  refund  or  credit 
for  FICA  tax  actually  paid  on  amounts 
taken  into  account  prior  to  January  1 , 
2000. 

(ii)  Plans  that  are  subject  to  section 
3121(v}(2)for  which  the  amount 
deferred  has  not  been  fully  taken  into 
account — (A)  In  general.  The  rules  of 
paragraphs  (g)(4)(ii)(B)  through  (E)  of 
this  section  apply  if  a  plan  is  a 
nonqualified  deferred  compensation 
plan  (within  the  meaning  of  paragraph 
(b)(1)  of  this  section)  and.  with  respect 
to  an  amount  deferred  under  the  plan 
for  an  employee  prior  to  January  1, 
2000,  the  employer,  in  accordance  writh 
a  reasonable,  good  faith  interpretation  of 
section  3121(v)(2),  either  took  into 
account  an  amount  that  is  less  than  the 
amount  that  would  have  been  required 
to  be  taken  into  accovmt  if  paragraphs 
(a)  through  (f)  of  this  section  had  been 
in  effect  for  that  period  or  took  no 
amount  into  account.  Thus,  paragraphs 
(g)(4)(ii)(B)  through  (E)  of  this  section 
apply  both  to  an  employer  that  treated 
the  plan  as  if  it  were  not  a  nonqualified 
deferred  compensation  plan  within  the 
meaning  of  section  3121(v)(2)  (by 
withholding  and  paying  FICA  tax  due 
on  benefits  actually  or  constructively 
paid  under  the  plan  during  that  period, 
if  any)  and  to  an  employer  that  treated 
the  plan  as  a  nonqualified  deferred 
compensation  plan  within  the  meaning 
of  section  3121{v)(2). 

(B)  No  additional  tax  required. 
Pursuant  to  paragraph  (g)(2)  of  this 
section,  no  additional  FICA  tax  will  be 
due  for  any  period  ending  prior  to 
January  1,  2000. 

(C)  General  timing  rule  applicable.  In 
accordance  with  paragraph  (d)(l)(ii)  of 
this  section,  except  as  provided  in 
paragraphs  (g)(4)(ii)  (O)  and  (E),  the 
general  timing  rule  described  in 
paragraph  (a)(1)  of  this  section  applies 
to  benefits  actually  or  constructively 
paid  on  or  after  January  1,  2000, 
attributable  to  an  amount  deferred  in  a 
period  before  January  1.  2000.  to  the 
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extent  the  amount  taken  into  account 
was  less  than  the  amount  that  would 
have  been  required  to  be  taken  into 
account  if  paragraphs  (a)  through  (f)  of 
this  section  had  been  in  effect  before 
January  1.  2000. 

(D)  Special  rule  for  awounts  deferred 
before  1994.  The  difference  between  the 
amoimt  that  was  taken  into  account  in 
any  period  ending  prior  to  January  1. 
1994,  and  the  amount  that  would  have 
been  required  or  permitted  to  be  taken 
into  account  in  that  period  if  paragraphs 
(a)  through  (f)  of  this  section  had  been 
in  effect  is  treated  as  if  it  had  been  taken 
into  account  within  the  meaning  of 
paragraph  (d)(1)  of  this  section.  For 
example,  in  the  case  of  an  amount 
deferred  before  1994  that  was  not 
reasonably  ascertainable  (and  which 
was  not  subject  to  a  substantial  risk  of 
forfeiture),  the  employer  is  treated  as  if 
it  had  anticipated  the  actual  amount, 
form,  and  commencement  date  for  the 
benefit  payments  attributable  to  the 
amount  deferred  and  had  taken  the 
amount  deferred  into  account  at  an  early 
inclusion  date  before  1994  using  a 
method  permitted  under  this  section. 
Thus,  with  respect  to  such  an  amoimt 
deferred,  the  employer  is  not  required  to 
take  any  additional  amount  into  account 
when  the  amount  deferred  becomes 
reasonably  ascertainable,  and  no 
additional  FICA  tax  will  be  due  when 
the  benefit  payments  attributable  to  the 
amount  deferred  are  actually  or 
constructively  paid. 

(E)  Special  rule  for  amounts  required 
to  be  taken  into  account  in  1994  or 
1995.  In  the  case  of  an  amoimt  deferred 
that  would  have  been  required  to  be 
taken  into  account  in  1994  or  1995  if 
paragraphs  (a)  through  (f)  of  this  section 
had  been  in  effect,  an  employer  will  be 
treated  as  taking  the  amount  deferred 
into  account  under  paragraph  (d)(1)  of 
this  section  to  the  extent  the  employer 
takes  the  amount  into  account  by 
treating  it  as  wages  paid  by  the 
employer  and  received  by  the  employee 
as  of  any  date  prior  to  April  1.  2000. 

(iii)  Plans  that  are  subject  to  section 
3121(v)(2)fortrhich  more  than  the 
amount  deferred  has  been  taken  into 
account.  If  a  plan  is  a  nonqualified 
deferred  compensation  plan  (within  the 
meaning  of  paragraph  (b)(1)  of  this 
section)  and  an  amount  was  taken  into 
account  under  the  plan  for  an  employee 
before  January  1,  2000,  in  accordance 
with  a  reasonable,  good  faith 
interpretation  of  section  3121(v)(2).  but 
that  amount  could  not  have  been  taken 
into  account  before  January  1.  2000.  if 
paragraphs  (a)  through  (f)  of  this  section 
had  been  in  effect  then,  the  following 
rules  apply — 


(A)  The  determination  of  the  amount 
deferred  for  any  period  beginning  on  or 
after  January  1.  2000,  must  be  made  in 
accordance  with  paragraph  (c)  of  this 
section,  and  the  time  when  amounts 
deferred  under  the  plan  are  required  to 
be  taken  into  account  must  be 
determined  in  accordance  with 
paragraph  (e)  of  this  section,  without 
regard  to  any  such  amount  that  was 
taken  into  account  for  any  period 
ending  before  January  1.  2000;  and 

(B)  To  the  extent  permitted  by 
sections  6402.  6413.  and  6511.  the 
employer  may  claim  a  refund  or  credit 
for  an  overpayment  of  tax  caused  by  the 
overinclusion  of  wages  that  occurred 
before  January  1.  2000. 

(5)  Examples.  This  paragraph  (g)  is 
illustrated  by  the  following  examples: 

Example  1.  (i)  In  1996.  Employer  M 
establishes  a  nonqualified  deferred 
compensation  plan  that  is  a  nonaccount 
balance  plan  for  Employee  A.  All  benefits 
under  the  plan  are  100  percent  vested.  In 
order  to  determine  the  amount  deferred  on 
behalf  of  Employee  A  under  the  plan  for  1996 
and  1997,  Employer  M  must  make 
assumptions  as  to  the  date  on  which 
Employee  A  will  retire  and  the  form  of 
benefit  Employee  A  will  elect,  in  addition  to 
interest,  mortality,  and  cost-of-living 
assumptions.  Based  on  assumptions  made 
with  respect  to  all  of  these  contingencies. 
Employer  M  determines  that  the  amount 
deferred  for  1996  is  550,000  and  the  amount 
deferred  for  1997  is  $55,000.  In  1996  and 
1997,  Employee  A's  total  wages  (without 
regard  to  the  amounts  deferred)  exceed  the 
OASDl  wage  bases.  Employer  M  withholds 
and  deposits  HI  tax  on  the  $50,000  and 
S55,000  amounts.  Employee  A  does  not  retire 
before  January  1,  2000.  Employer  M  chooses 
under  paragraph  (g)(3)  of  this  section  to 
apply  this  section  to  1996  and  1997  before 
the  January  1,  2000,  general  effective  date. 

(ii)  Under  this  section,  the  amounts 
deferred  in  1996  and  1997  are  not  reasonably 
ascertainable  (within  the  meaning  of 
paragraph  (e)(4)(i)  of  this  section)  before 
January  1,  2000.  Thus,  as  long  as  the 
applicable  period  of  limitations  has  not 
expired  for  the  periods  in  1996  and  1997. 
Employer  M  may.  to  the  extent  permitted 
under  paragraph  (g)(3)  of  this  section,  apply 
for  a  refund  or  credit  for  the  HI  tax  paid  on 
the  amounts  deferred  for  1996  and  1997  and, 
in  accordance  with  paragraph  (e)(4)  of  this 
section,  take  into  account  the  amounts 
deferred  when  they  become  reasonably 
ascertainable. 

Example  2.  (i)  Employer  N  adopts  a  plan 
on  January  1. 1994,  that  covers  Employee  B, 
who  has  10  years  of  service  as  of  that  date. 
The  plan  provides  that,  in  consideration  of 
Employee  B's  outstanding  services  over  the 
past  10  years,  Employee  B  will  be  paid  a 
5500,000  lump  sum  distribution  upon 
temiination  of  employment  at  any  time.  On 
January  15, 1996,  Employee  B  terminates 
employment  with  Employer  N.  Employer  N 
determines,  based  on  a  reasonable,  good  faith 
interpretation  of  section  3121(v)(2),  that  the 
plan  is  a  nonqualified  deferred  compensation 


plan  under  that  section.  Employer  N  treats 
the  $500,000  as  having  been  taken  into 
account  as  an  amount  deferred  in  1993  and 
earlier  years. 

(ii)  Under  paragraph  (g)(2)(ii)  of  this 
section,  if  all  amounts  are  deferred  and  all 
benefits  are  paid  under  a  plan  before  January 
1,  2000,  then  in  no  event  will  an  employer's 
treatment  of  amounts  deferred  under  the  plan 
be  considered  to  be  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  3121(v)(2)  if  the  employer  treats  these 
amounts  as  taken  into  account  as  wages  for 
FICA  tax  purposes  prior  to  the  adoption  of 
the  plan.  Accordingly,  Employer  N's 
treatment  is  not  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  3121(v)(2)  because  Employer  N 
treated  amounts  as  taken  into  account  in 
years  before  the  adoption  of  the  plan.  As  a 
result,  the  payment  made  to  Employee  B  in 
1996  was  subject  to  both  the  OASDI  and  HI 
portions  of  RCA  tax  when  paid, 

Example  3.  (i)  Employer  O  adopts  a  bonus 
plan  on  December  1, 1993,  that  becomes 
effective  and  legally  binding  on  January  1, 
1994.  Under  the  plan,  which  is  not  set  forth 
in  writing,  a  specified  bonus  amount  (which 
is  100  percent  vested)  is  credited  to 
Employee  C's  account  each  December  31.  A 
reasonable  rate  of  interest  on  Employee  C's 
account  balance  is  credited  quarterly. 
Employee  C's  account  balance  will  begin  to 
be  paid  in  equal  annual  installments  over  10 
years  beginning  on  January  1 .  2000. 
Employer  O  determines,  based  on  a 
reasonable,  good  faith  interpretation  of 
section  3121(v)(2),  that  the  bonus  plan  is  a 
nonqualified  deferred  compensation  plan 
under  that  section  and,  therefore,  treats  the 
amounts  credited  from  January  1,  1994, 
through  December  31. 1999,  as  amounts 
deferred  and,  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  3121(v)(2),  takes  those  amounts 
deferred  into  account  as  wages  for  FICA  tax 
purposes  as  of  those  dates.  The  bonus  plan 
is  set  forth  in  writing  on  May  l,  1999,  and, 
thus,  is  treated  as  established  as  of  January 
1, 1994. 

(ii)  Under  paragraph  (g)(2)(ii)  of  this 
section,  if  an  amount  is  deferred  before 
January  1,  2000.  and  the  attributable  benefit 
is  paid  on  or  after  January  1.  2000,  then  in 
no  event  will  an  employer's  treatment  of  the 
amount  deferred  under  a  plan  be  considered 
to  be  in  accordance  with  a  reasonable,  good 
faith  interpretation  of  section  3121(v)(2)  if 
the  employer  treats  the  amount  deferred  as 
taken  into  account  as  wages  for  FICA  tax 
purposes  prior  to  the  establishment  of  the 
plan  (within  the  meaning  of  paragraph  (b)(2) 
of  this  section).  Because  the  bonus  plan  is 
treated  as  established  on  January  1,  1994 
(pursuant  to  the  transition  rule  for  unwritten 
plans  in  paragraph  (b)(2)(iii)  of  this  section), 
and  because  Employer  O,  in  accordance  with 
a  reasonable,  good  faith  interpretation  of 
section  3121(v)(2),  took  amounts  deferred 
into  account  in  1994  through  1999,  the 
amounts  paid  to  Employee  C  attributable  to 
those  amounts  deferred  will  not  be  subject  to 
FICA  tax  when  paid. 

Example  4.  (i)  In  1985,  Emp'nyer  P 
establishes  a  compensation  arra/igement  for 
Employee  D  that  provides  for  a  lump  sum 
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payment  to  be  made  after  termination  of 
employment  but  the  arrangement  is  not  a 
nonqualified  deferred  compensation  plan 
(within  the  meaning  of  paragraph  (b)(1)  of 
this  section).  However,  prior  to  January  1, 
2000,  and  in  Accordance  with  a  reasonable, 
good  faith  interpretation  of  section 
3121{v)(2).  Eiiployer  P  treats  the 
arrangement  ^s  a  nonqualified  deferred 
compensatioi  plan  under  section  3121(v)(2). 
Employer  P  determines  that  Employee  D's 
total  wages  (without  regard  to  the  amount 
deferred)  for  each  year  from  1985  through 
1993  exceed  the  applicable  OASDI  and  HI 
wage  bases  fqr  each  of  those  years  and, 
consequentlyi  there  is  no  FICA  tax  liability 
with  respect  io  the  amounts  deferred  for 
those  years.  I^  1994,  Employee  D's  total 
wages  (without  regard  to  the  amount 
deferred)  exceed  the  OASDI  wage  base. 
However,  because  there  is  no  limit  on  the  HI 
wage  base,  tlie  amount  deferred  for  1994 
results  in  ad4itional  HI  tax  liability  of  $290, 
which  is  timily  paid  by  Employer  P. 

(ii)  Empio]  ee  D  terminates  employment 
with  Emplo3^r  P  in  1995  and  receives  a  plan 
payment  of  sbo.OOO.  In  that  year.  Employee 
D  also  receives  wages  of  $60,000  from 
Employer  P.  In  accordance  with  its  treatment 
of  the  plan  as  a  nonqualified  deferred 
compensation  plan  under  section  3121(v)(2), 
Employer  P  (joes  not  treat  the  S50.000 
payment  in  11995  as  wages  for  FICA  tax 
purposes  in  Qiat  year. 

(iii)  Becau4e  amounts  under  a  plan  were 
taken  into  account  (within  the  meaning  of 
paragraph  (d)(1)  of  this  section)  as  amounts 
deferred  undfer  a  nonqualified  deferred 
compensatioti  plan  pursuant  to  a  reasonable, 
good  faith  interpretation  of  section 
3121(v)(2)(A),  but  that  plan  is  not  a 
nonqualified!  deferred  comf>ensation  plan 
within  the  meaning  of  paragraph  (b)(l]  of  this 
section,  the  transition  rules  provided  in 
paragraph  (g)(4)(i)  of  this  section  apply. 
Thus,  no  additional  FICA  tax  will  be  due  on 
the  benefits  |>aid  in  1995. 

(iv)  Because  S290  of  HI  tax  was  paid  on  the 
amount  defefred  in  1994,  Employer  P  is 
entitled  to  a  fefund  or  credit  for  that  amount 
to  the  extentjpermitted  under  sections  6402, 
6413.  and  6911— but  only  to  the  extent  that 
S290  exceed!  the  FICA  tax  that  would  have 
been  due  onjthe  550,000  payment  in  1995  if 
that  payment  had  been  subject  to  FICA  tax 
when  paid  (i.e.,  if  paragraphs  (a)  through  (f) 
of  this  section  had  been  effective  for  those 
years).  In  19*5,  Employee  D  had  other  wages 
of  $60,000.  Thus,  only  $1,200  (the  $61,200 
OASDI  waga  base,  less  the  $60,000  of  other 
wages)  of  th#  S50.000  payment  would  have 
been  subject  to  OASDI:  the  full  $50,000 
would  have  been  subject  to  HI.  This  would 
have  resulted  in  $148.80  of  OASDI  tax 
($1,200  X  12;4  percent)  and  $1,450  of  HI  tax 
($50,000  X  2i9  percent).  Employer  P  is  not 
entitled  to  ajrefund  or  credit  under  the 
consistency  ^\e  of  paragraph  (g](3)(ii) 
because  the  $290  of  HI  tax  paid  in  1994  is 
less  than  th^  total  $1,598.80  of  FICA  tax 
liability  that  would  have  resulted  if  this 
section  had  applied  for  1995. 

(v)  Howe\4er,  if  the  benefit  payment  is 
instead  actually  or  constructively  paid  on  or 
after  Januar]^  1,  2000,  the  benefit  payment 
must  be  tak^n  into  account  as  wages  when 


actually  or  constructively  paid  in  accordance 
with  the  general  timing  rule  of  paragraph 
(a)(1)  of  this  section  (and  paragraph 
(g)(4)(i)(B)  of  this  section). 

Example  5.  (i)  In  1985,  Employer  Q 
establishes  a  comf>ensation  arrangement  for 
Employee  E  that  is  a  nonqualified  deferred 
compensation  plan  within  the  meaning  of 
paragraph  (b)(1)  of  this  section.  However, 
prior  to  January  1,  2000,  Employer  Q 
determines,  based  on  a  reasonable,  good  faith 
interpretation  of  section  3121(v)(2),  that  the 
arrangement  is  not  a  nonqualified  deferred 
compensation  plan  within  the  meaning  of 
that  section.  Thus,  when  Employee  E  retires 
at  the  end  of  1996  and  benefit  payments 
under  the  arrangement  begin  in  1997, 
Employer  Q  withholds  and  deposits  FICA  tax 
on  the  amounts  paid  to  Employee  E. 
Payments  under  the  arrangement  continue  on 
or  after  January  1,  2000.  Employer  Q  does  not 
choose  (under  paragraph  (g)(3)  of  this 
section)  to  adjust  its  FICA  tax  determination 
for  a  pre-effective-date  open  period  by 
treating  this  section  as  in  effect  for  all 
amoimts  deferred  and  benefits  actually  or 
constructively  paid  for  any  such  period.  The 
periods  in  1994  and  1995  are  not  pre- 
effective-date  open  periods  for  Employer  Q. 

(ii)  Under  paragraph  (g)(4)(ii)  of  this 
section,  for  purposes  of  determining  whether 
benefits  actually  or  constructively  paid  on  or 
after  January  1,  2000,  were  previously  taken 
into  account  for  purposes  of  applying  the 
nonduplication  rule  of  section  3121(v)(2)(B), 
any  amount  that  would  have  lieen  required 
to  have  l>een  taken  into  account  before  1994 
will  be  treated  as  if  it  had  l>een  taken  into 
account  within  the  meaning  of  p>aragraph 
(d)(1)  of  this  section.  Under  the 
nonduplication  rule,  benefit  payments 
attributable  to  an  amount  that  has  been  so 
treated  as  taken  into  account  is  not  treated  as 
wages  for  FICA  tax  purposes  at  any  later  time 
(such  as  upon  payment). 

(iii)  Because  Employer  Q  does  not  adjust 
its  FICA  tax  determination  by  treating  this 
section  as  in  effect  for  all  amounts  deferred 
for  periods  ending  after  December  31, 1993, 
any  benefit  payments  attributable  to  amounts 
deferred  in  periods  ending  after  December 
31, 1993,  will  be  included  in  wages  when 
actually  or  constructively  paid  in  accordance 
with  the  general  timing  rule  of  paragraph 
(a)(1)  of  this  section. 

Example  6.  (i)  The  facts  are  the  same  as  in 
Example  5,  except  that  Employer  Q  chooses 
(in  accordance  with  paragraph  (g)(3)  of  this 
section)  to  adjust  its  FICA  tax  determination 
for  all  pre-effective-date  open  periods  by 
treating  this  section  as  in  effect  for  all 
amounts  deferred  for  those  periods.  In 
addition.  Employer  Q  chooses  (in  accordance 
with  paragraph  (g)(4)(ii)(E)  of  this  section)  to 
take  the  amounts  deferred  for  1994  and  1995 
into  account  by  treating  these  amounts  as 
FICA  wages  paid  and  received  by  Employee 
E  on  January  15,  2000. 

(ii)  In  accordance  with  the  nonduplication 
rule  of  paragraph  (a)(2)(iii)  of  this  section, 
because  all  amounts  deferred  for  Employee  E 
under  the  plan  were  taken  into  account  (or 
treated  as  taken  into  account),  any  benefit 
payments  made  to  Employee  E  under  the 
plan  will  not  be  included  as  FICA  wages 
when  actually  or  constructively  paid. 


Example  7.  (i)  The  facts  are  the  same  as  in 
Example  5,  except  that  Employer  Q  does  not 
withhold  and  deposit  the  FICA  tax  due  on 
benefits  actually  or  constructively  paid 
before  January  1,  2000. 

(ii)  Because  Employer  Q  did  not  vnthhold 
and  deposit  the  FICA  tax  due  on  benefits 
actually  or  constructively  paid  before  January 
1,  2000,  Employer  Q  did  not  determine  FICA 
tax  liability  and  satisfy  FICA  tax  withholding 
requirements  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  3121(v)(2).  Thus,  the  transition  rules 
provided  in  paragraphs  (g)(3)  and  (4)  of  this 
section  do  not  apply.  As  a  result,  any  amount 
that  would  have  been  required  to  have  been 
taken  into  account  under  this  section  before 
1994  is  not  treated  as  if  it  had  been  so  taken 
into  account  under  paragraph  (g)(4)(ii)(D)  of 
this  section,  and  benefit  payments 
attributable  to  amounts  deferred  before 
January  1.  2000,  are  treated  as  FICA  wages 
when  actually  or  constructively  paid  in 
accordance  with  the  general  timing  rule  of 
paragraph  (a)(1)  of  this  section. 

Example  8.  (i)  In  1993,  Employer  R 
establishes  a  nonqualified  deferred 
compensation  plan  for  Employee  F  under 
which  Employee  F  will  have  a  fully  vested 
right  to  receive  a  lump  sum  payment  in  2000 
equal  to  50  percent  of  Employee  F's  highest 
rate  of  salary.  On  Decemt)er  31, 1993, 
Employee  F's  highest  salary  is  SI  million.  In 
accordance  with  a  reasonable,  good  faith 
interpretation  of  section  3121(v)(2),  Employer 
R  determines  that,  for  1993,  there  is  an 
amount  deferred  that  must  be  taken  into 
account  as  wages  for  FICA  tax  purposes. 
Based  Employer  R's  estimate  that  Employee 
F's  highest  salary  will  be  $3  million  in  2000. 
Employer  R  determines  that  the  amount 
deferred  is  equal  to  the  present  value  in  1993 
of  $1.5  million  payable  in  2000.  However, 
l)ecause  Employee  F  has  other  wages  in  1993 
that  exceed  the  applicable  OASDI  and  HI 
wage  bases  for  that  year,  no  additional  FICA 
tax  is  paid  as  a  result  of  that  amount  deferred 
being  taken  into  account  for  1993.  In 
addition,  Employer  R  takes  no  amounts  into 
account  under  the  plan  after  1993  for 
Employee  F.  Under  paragraphs  (e)(1)  and 
(4)(ii)(D)(2)  of  this  section,  the  largest  amount 
that  could  have  been  taken  into  account  in 
1993  is  the  present  value  of  a  lump  sum 
payment  of  $500,000.  payable  in  2000. 
because  that  is  the  maximum  amount  to 
which  Employee  R  has  a  legally  binding  right 
as  of  December  31, 1993.  Employee  F's 
highest  salary  is,  in  fact,  $3  million  in  2000 
and  Employee  F  receives  $t!5  million  under 
the  plan  on  December  31.  2000. 

(ii)  In  accordance  with  paragraphs  (g)(1) 
and  (4)(iii)(A)  of  this  section,  the 
determination  of  the  amount  deferred  under 
the  plan  for  any  period  beginning  on  or  after 
January  1,  2000,  and  the  time  when  that 
amount  deferred  is  required  to  be  taken  into 
account  must  be  determined  in  accordance 
with  this  section.  In  addition,  these 
determinations  must  be  made  without  regard 
to  any  amount  deferred  that  was  taken  into 
account  for  any  period  ending  before  January 
1,  2000,  that  could  not  be  taken  into  account 
before  January  1,  2000,  if  paragraphs  (a) 
through  (f)  of  this  section  had  been  in  effect. 
Because  no  FICA  tax  was  actually  paid  on 
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that  $1  million  in  1993,  no  overpayment  of 
tax  was  caused  by  the  overinclusion  of  wages 
in  1993  and,  thus.  Employer  R  is  not  entitled 
to  a  refund  or  credit  (even  assuming  that  the 
period  of  limitations  has  been  kept  open  for 
periods  in  1993).  In  addition,  because  the 
difference  between  the  present  value  of  the 
SI. 5  million  payment  and  the  present  value 
of  a  $500,000  payment  was  not  taken  into 
account  for  periods  beginning  on  or  after 
January  1, 1994.  SI  million  must  be  included 
in  PICA  wages  under  the  general  timing  rule 
when  paid. 

§  31 .31 21  (v)(2)-2    Effective  dates  and 
transition  rules. 

(a)  General  statutory  effective  date. 
Except  as  otherwise  provided  in 
paragraphs  (b)  through  (e)  of  this 
section,  section  3121(v)(2)  and  the 
amendments  made  to  section  3121(a)(2), 
(a)(3).  and  (a)(13)  by  the  Social  Security 
Amendments  of  1983  (Pub.  L.  98-21,  97 
Stat.  65),  as  amended  by  section 
2662(f)(2)  of  the  Deficit  Reduction  Act 
of  1984  (Pub.  L.  98-369,  98  Stat.  494). 
apply  to  amounts  deferred  and  benefits 
paid  after  December  31, 1983. 

(b)  Definitions.  For  purposes  of 

§  31.3121(v)(2)-l  and  this  section,  the 
following  definitions  apply: 

(1)  FICA.  FICA  means  the  Federal 
Insurance  Contributions  Act  (26  U.S.C. 
3101  etseq.). 

(2)  457(a)  plan.  A  457(a)  plan  means 
an  eligible  deferred  compensation  plan 
of  a  State  or  local  government  or  of  a 
tax-exempt  organization  to  which 
section  457(a)  appUes. 

(3)  Gap  agreement.  Gap  agreement 
means  an  agreement  adopted  after 
March  24, 1983,  and  on  or  before 
December  31,  1983,  between  an 
individual  and  a  nonqualified  deferred 
compensation  plan  within  the  meaning 
of§31.3121(v)(2)~l(b).  Suchan 
agreement  does  not  fail  to  be  a  gap 
agreement  merely  because  the  terms  of 
the  plan  are  changed  after  December 
31,1983. 

(4)  Individual  party  to  a  gap 
agreement.  Individual  party  to  a  gap 
agreement  means  an  individual  who 
was  eligible  to  participate  in  a  gap 
agreement  on  December  31, 1983,  under 
the  terms  of  the  agreement  on  that  date. 
An  individual  will  be  treated  as  an 
individual  party  to  a  gap  agreement 
even  if  the  individual  has  not  accrued 
any  benefits  under  the  plan  by 
December  31, 1983,  and  regardless  of 
whether  the  individual  has  taken  any 
specific  action  to  become  a  party  to  the 
agreement.  However,  an  individual  who 
becomes  eligible  to  participate  in  a  gap 
agreement  after  December  31, 1983,  is 
not  an  individual  party  to  a  gap 
agreement. 

(5)  Individual  party  to  a  March  24, 
1983  agreement.  Individual  party  to  a 


March  24.  1983  agreement  means  an 
individual  who  was  eligible  to 
participate  in  a  March  24.  1983 
agreement  under  the  terms  of  the 
agreement  on  March  24.  1983.  An 
individual  will  be  treated  as  an 
individual  party  to  a  March  24. 1983 
agreement  even  if  the  individual  has  not 
accrued  any  benefits  under  the  plan  by 
March  24. 1983,  and  regardless  of 
whether  the  individual  has  taken  any 
specific  action  to  become  a  party  to  the 
agreement.  However,  an  individual  who 
becomes  eligible  to  participate  in  a 
March  24.  1983  agreement  after  March 
24.  1983,  is  not  an  individual  party  to 
a  March  24, 1983  agreement. 

(6)  March  24.  1983  agreement.  March 
24.  1983  agreement  means  an  agreement 
in  existence  on  March  24,  1983. 
between  an  individual  and  a 
nonqualified  deferred  compensation 
plan  within  the  meaning  of 
§31.3121(v)(2)-l(b).  Such  an  agreement 
does  not  fail  to  be  a  March  24,  1983 
agreement  merely  because  the  terms  of 
the  plan  are  changed  after  March  24, 
1983.  In  addition,  for  purposes  of  this 
paragraph  (b)(6)  only,  any  plan  (or 
agreement)  that  provides  for  payments 
that  qualify  for  one  of  the  retirement 
payment  exclusions  is  treated  as  a 
nonqualified  deferred  compensation 
plan.  For  example,  §  31.3121(v)(2)- 
l(b)(4)(v)  provides  that  certain  benefits 
established  in  connection  with 
impending  termination  do  not  result 
fi-om  the  deferral  of  compensation  and 
thus  are  not  considered  deferred  under 
a  nonqualified  deferred  compensation 
plan.  However,  a  plan  that  provides 
such  benefits  and  that  was  in  existence 
on  March  24.  1983.  is  treated  as  a 
nonqualified  deferred  compensation 
plan  for  purposes  of  this  paragraph  (b) 
to  the  extent  it  provides  benefits  that 
would  have  satisfied  one  of  the 
retirement  payment  exclusions. 

(7)  Retirement  payment  exclusions. 
Retirement  payment  exclusions  are  the 
exclusions  from  wages  (for  FICA  tax 
purposes)  for  retirement  payments 
under  section  3121(a)(2)(A),  (a)(3),  and 
(a)(13)(A)(iii),  as  in  effect  on  April  19, 
1983  (the  day  before  enactment  of  the 
Social  Security  Amendments  of  1983). 

(8)  Transition  benefits.  Transition 
benefits  are  payments  made  after 
December  31, 1983,  attributable  to 
services  rendered  before  January  1 , 
1984.  For  this  purpose,  transition 
benefits  are  determined  without  regard 
to  any  changes  made  in  the  terms  of  the 
plan  after  March  24,  1983,  in  the  case 
of  a  March  24, 1983  agreement  or  after 
December  31, 1983,  in  the  case  of  a  gap 
agreement. 

(c)  Transition  rules — (1)  In  general. 
Except  as  provided  in  paragraph  (c)(2) 


or  (3)  of  this  section,  the  general 
statutory  effective  date  described  in 
paragraph  (a)  of  this  section  applies  to 
benefit  payments  after  December  31. 
1983.  Thus,  except  as  provided  in 
paiagraph  (c)(2)  or  (3)  of  this  section, 
section  3121(v)(2)  applies,  and  the 
retirement  payment  exclusions  do  not 
apply,  to  benefit  payments  made  after 
December  31, 1983.  even  if  the  benefit 
payments  are  made  under  a  March  24, 
1983  agreement  or  a  gap  agreement. 

(2)  Transition  benefits  under  a  March 
24.  1983  agreement.  With  respect  to  an 
individual  party  to  a  March  24. 1983 
agreement,  transition  benefits  paid 
under  that  March  24.  1983  agreement 
(except  for  those  paid  under  a  457(a) 
plan)  are  not  subject  to  the  special 
timing  rule  of  section  3121(v)(2)  and  are 
subject  to  section  3121(a)  as  in  effect  on 
April  19.  1983.  Thus,  transition  benefits 
under  a  March  24.  1983  agreement 
(except  for  those  under  a  457(a)  plan)  to 
an  individual  party  to  a  March  24, 1983 
agreement  are  excluded  from  wages  (for 
FICA  tax  purposes)  only  if  they  qualify 
for  any  of  the  retirement  payment 
exclusions  (or  any  other  exclusion 
provided  under  section  3121(a)  as  in 
effect  on  April  19,  1983). 

(3)  Transition  benefits  under  a  gap 
agreement.  With  respect  to  an 
individual  party  to  a  gap  agreement,  the 
payor  of  transition  benefits  under  the 
gap  agreement  must  choose  to  either — 

U)  Take  the  transition  benefits  into 
account  as  wages  when  paid;  or 

(ii)  Take  the  amount  deferred  (within 
the  meaning  of  §  31. 3121(v)(2)-l(c)) 
with  respect  to  the  transition  benefits 
into  account  as  wages  under  section 
3121(v)(2)  (as  if  section  3121(v)(2)  had 
applied  before  its  general  statutory 
effective  date). 

(d)  Determining  transition  benefit 
portion.  For  purposes  of  determining 
the  portion  of  total  benefits  under  a 
nonqualified  deferred  compensation 
plan  that  represents  transition  benefits, 
if,  under  the  terms  of  the  plan,  benefit 
payments  are  not  attributed  to  specific 
years  of  service,  the  employer  may  use 
any  reasonable  method.  For  example,  if 
a  plan  provides  that  the  employee  will 
receive  benefits  equal  to  2  percent  of 
high  3-year  average  compensation 
multiplied  by  years  of  service,  and  the 
employee  retires  after  25  years  of 
service,  9  of  which  are  before  1984,  the 
employer  may  determine  that  9/25  of 
the  total  benefit  payments  to  be  received 
begirming  in  2000  are  transition  benefits 
attributable  to  services  performed  before 
1984. 

(e)  Order  of  payment.  If  an  employer 
determines,  in  accordance  with 
paragraph  (d)  of  this  section,  th"!  a 
portion  of  the  total  benefits  under  a 
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nonqualified  deferred  compensation 
plan  constitutes  transition  benefits, 
then,  for  pujjjoses  of  determining  the 
portion  of  each  benefit  payment  that 
constitutes  t^^ansition  benefits,  the 
employer  miist  treat  each  benefit 
payment  as  consisting  of  transition 
benefits  in  tie  same  proportion  as  the 
transition  benefits  that  have  not  been 
paid  (as  of  Jjnuary  1,  2000)  bear  to  total 
benefits  that  have  not  been  paid  (as  of 
January  1,  2(K)0),  unless  such  allocation 
is  inconsistant  with  the  terms  of  the 
plan.  However,  for  a  benefit  payment 
made  before!  January  1.  2000,  the 
employer  mfcy  use  any  reasonable 
allocation  method  to  determine  the 
portion  of  a  payment  that  consists  of 
transition  benefits,  provided  that  the 
allocation  method  is  consistent  with  the 
terms  of  the  plan. 

PART  602-^OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  3.  Th^  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  £6  U.S.C.  7805. 

Par.  4.  In  §  602.101,  paragraph  (c)  is 
amended  by  adding  the  following  entry 
in  the  table  n  numerical  order  to  read 
as  follows: 

§602.101    O  MB  Control  numbers. 


!  Current 

CFR  part  or  section  where  identi-         0MB 
fied  apd  described  control 

No. 


31.3121(v)(2)-1   1545-1643 


Robert  E.  W^uel, 

Deputy  Comifiissioner  of  Internal  Revenue. 
Approved:  December  23, 1998. 

Donald  C.  Li^ick. 

Assistant  Sei  retary  of  the  Treasury  (Tax 

Policy). 

IFR  Doc.  99-JI663  Filed  1-28-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[QA  34-2-0902a;  FRL-6227-7] 

Approval  and  Promulgation  of 
Implementation  Plans  Georgia: 
Approval  of  Revisions  to  Georgia  State 
Implementation  Plan;  Vehicle 
Inspection/Maintenance  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  interim  rule. 

SUMMARY:  EPA  is  approving  the 
enhanced  Inspection/Maintenance  (I/M) 
program  for  the  State  of  Georgia.  The 
program  had  initially  been  given 
conditional  interim  approval  under  the 
terms  of  section  110  of  the  Clean  Air  Act 
(CAA)  and  section  348  of  the  National 
Highway  Systems  Designation  Act 
(NHSDA),  as  noted  in  EPA's  final 
conditional  interim  rule  action  in  the 
August  11, 1997,  Federal  Register.  Due 
to  delays  in  implementing  Phase  2  of 
the  program,  the  Georgia  enhanced  I/M 
program  had  been  disapproved  on 
March  11,  1998,  which  triggered  an 
eighteen  month  clock  prior  to  the 
imposition  of  sanctions.  This  approval 
action  also  serves  to  stop  the  sanctions 
clock. 

DATES:  This  final  interim  rule  is 
effective  March  30,  1999  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  March  1, 1999.  If  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  the  final  interim 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Scott  M.  Martin  at  the 
EPA,  Region  4  Air  Planning  Branch,  61 
Forsyth  Street.  SW,  Atlanta,  Georgia 
30303. 

Copies  of  the  state  submittal(s)  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Region  4.  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303-8960.  Contact  Scott  Martin  404- 
562-9036.  Reference  file  Georgia  34-2- 
9902. 

Air  Protection  Branch.  Georgia 
Envirormiental  Protection  Division, 
Georgia  Department  of  Natural 
Resources,  4244  International  Parkway, 
Suite  120,  Atlanta,  Georgia  30354. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  M.  Martin  at  404-562-9036  or  for 
information  regarding  the  I/M  program 
contact  Dale  Aspy  at  404-562-9041. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  December  13,  1996  (61  PR  65496). 
EPA  published  a  notice  of  proposed 
rulemaking  (NPR)  for  the  State  of 
Georgia.  The  NPR  proposed  conditional 
interim  approval  of  Georgia's  enhanced 
I/M  program,  for  the  Atlanta  ozone 
nonattainment  area,  submitted  to  satisfy 
the  applicable  requirements  of  both  the 
CAA  and  the  NHSDA.  The  formal  SIP 
revision,  which  was  submitted  by  the 
Georgia  Environmental  Protection 
Division  (EPD)  on  March  27,  1996, 
contained  plans  to  implement  the 
program  in  two  phases.  The  plan  for 
Phase  1  described  how  the  program 
would  be  expanded  from  the  four 
counties  in  the  previous  program  to  the 
13  ozone  nonattainment  counties.  Phase 
1  also  implemented  a  two  speed  idle 
(TSI)  test  and  a  gas  cap  pressure  check 
for  all  vehicles  that  were  subject  to  an 
emissions  inspection.  The 
implementation  of  Phase  2  requires  an 
acceleration  simulation  mode  (ASM) 
test  for  vehicles  older  than  six  model 
years,  while  newer  vehicles  continue  to 
be  subject  to  the  TSI  test.  Phase  2  also 
implements  minor  changes  in  emission 
testing  software.  It  was  proposed  the 
program  be  conditionally  approved 
because  it  lacked  ASM  test  method 
specifications  and  a  requirement  to 
implement  the  program  in  a  timely 
manner.  Subsequently,  on  January  31, 
1997,  the  Georgia  EPD  submitted  the 
necessary  ASM  test  method,  satisfying 
one  of  the  conditions  for  program 
approval.  These  specifications  were 
largely  based  upon  EPA's  specifications 
for  the  ASM  test.  Therefore,  on  August 
11, 1997  (62  FR  42916)  EPA  noted  the 
test  specifications  condition  of  the 
December  13, 1996,  proposal  was  met 
and  removed,  and  final  conditional 
interim  approval  was  given  to  the 
program,  contingent  upon  a  timely  start- 
up. The  Georgia  EPD  began 
implementation  of  the  I/M  program  as 
scheduled  and  had  met  all  program 
milestones  at  the  time  the  final 
conditional  interim  approval  was 
pubhshed  on  August  11. 1997. 
However,  problems  were  encoimtered 
when  mandatory  ASM  testing  began  as 
scheduled  on  October  1, 1997.  There 
were  an  insufficient  nimiber  of  stations 
capable  of  performing  ASM  testing  due 
to  a  lack  of  test  equipment  and  also 
other  hardware  and  software  problems. 
Due  to  the  continued  inability  of 
equipment  vendors  to  supply  a 
sufficient  number  of  stations  with 
approved  ASM  equipment  and  Phase  2 
software,  the  State  passed  an  emergency 
rule  on  November  15, 1997,  effective  on 
the  same  day,  that  temporarily 
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suspended  mandatory  ASM  testing,  but 
encoiu-aged  it  as  an  option  through  an 
incentive  program  for  testing  stations. 
The  two  speed  idle  test  continued  to  be 
the  emissions  test  used  to  ultimately 
pass  or  fail  a  vehicle  in  the  program. 
Because  numerous  problems  were 
.    indicated  by  preliminary  software 
testing,  and  additional  time  was 
required  to  resolve  these  problems,  on 
March  25, 1998,  the  State  adopted  a  rule 
which  extended  the  use  of  the  two 
speed  idle  test  until  as  late  as  January 
1, 1999.  This  rule  became  effective  on 
April  15, 1998.  However,  the  State 
indicated  to  EPA  that  it  would  resume 
ASM  testing  earlier,  if  sufficient 
capability  existed  to  minimize  testing 
waiting  times.  As  a  result  of  this  delay 
in  fully  implementing  the  program,  EPA 
sent  a  letter  to  the  State  on  March  11, 
1998,  indicating  that  the  conditional 
approval  had  converted  to  a  disapproval 
pursuant  to  the  terms  of  the  conditional 
approval,  with  respect  to  the  full  start- 
up of  the  program.  This  letter  had  the 
effect  of  staying  the  18  month 
evaluation  clock  under  the  NHSDA 
during  the  disapproval  time  period.  The 
Georgia  EPD  subsequently  determined 
there  would  be  sufficient  testing 
capability  to  minimize  waiting  times 
before  the  January  1, 1999  date. 
Therefore,  on  August  26,  1998,  the  State 
adopted  rules,  which  became  effective 
on  October  1,  1998,  that  moved  the 
resumption  of  mandatory  ASM  testing 
to  October  1, 1998.  Subsequently,  on 
October  1,  1998,  mandatory  ASM  testing 
of  vehicles  older  than  six  model  years 
resumed.  EPA  was  notified  of  this 
occurrence  via  letter  on  November  4, 
1998. 

EPA  has  the  authority  to  reapprove 
the  SIP  based  on  the  letter  from  the 
State  of  Georgia  without  further  SIP 
submission  as  the  SIP  has  not  been 
changed.  The  program,  as  described  in 
the  above  referenced  Federal  Register 
documents,  has  been  implemented. 

As  noted  in  the  August  11,  1997 
Federal  Register  document  referenced 
above,  the  term  of  the  interim  approval 
of  the  Georgia  I/M  program  was  set  to 
expire  on  February  11, 1999  as  per  the 
NHSDA  requirements.  However,  the 
March  11, 1998  letter  stayed  that  clock 
until  the  program  was  reapproved. 
Therefore,  interim  rulemaking  will  now 
expire  on  November  11,  1999.  A  full 
approval  of  Georgia's  final  I/M  SIP 
revision  is  still  necessary  under  section 
110  and  under  section  182, 184  or  187 
of  the  CAA.  After  EPA  reviews  Georgia's 
submitted  enhanced  I/M  program 
evaluation  and  regulations,  final 
rulemaking  on  the  State's  full  SIP 
revision  will  occur. 
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Additional  detailed  discussion  of  the 
Georgia  enhanced  I/M  SIP  and  the 
rationale  for  EPA's  action  are  explained 
in  the  proposal  notice  published 
December  13,  1996.  at  61  CFR  65496- 
65504  and  in  the  final  conditioual 
interim  approval  notice  published  on 
August  11,  1997,  at  62  PR  42916-42918 
and  will  not  be  restated  here. 

II.  Final  Action 

EPA  is  giving  final  interim  approval 
to  the  Georgia  I/M  program  because  it  is 
consistent  with  the  CAA  and  Agency 
requirements. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  vvrill  be  effective  March  30,  1999 
v\athout  further  notice  unless  the 
Agency  receives  adverse  comments  by 
March  1,1999. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  March  30. 
1999  and  no  further  action  will  be  taken 
on  the  proposed  rule. 

III.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866.  entitled  "Regulatory  Planning 
and  Review." 

B.  Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
govenmient  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 


affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
goverxunents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  imfunded  mandates." 
Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

D.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
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significant"  ^s  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportioiate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  ta  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  ty  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  economically 
significant  upder  E.O.  12866  and  it  does 
not  involve  decisions  intended  to 
mitigate  env  ronmental  health  or  safety 
risks. 

E.  Regulator  /  Flexibility  Act 

The  ReguMory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-foi'-profit  enterprises,  and 
small  goverimental  jurisdictions.  This 
final  rule  vm\  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirement  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  I^ierefore,  because  the 
Federal  SIP  [approval  does  not  create 
any  new  requirements.  I  certify  that  this 
action  will  aot  have  a  significant 
economic  impact  on  a  substantial 
number  of  anall  entities.  Moreover,  due 
to  the  naturi  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  F  sderal  inquiry  into  the 
economic  n  asonableness  of  state  action. 
The  Clean  /  .ir  Act  forbids  EPA  to  base 
its  actions  c  onceming  SIPs  on  such 
grounds.  Ui\ion  Electric  Co.,  v.  U.S. 
EPA,  427  US.  246.  255-66  (1976);  42 
U.S.C.  7410[a)(2). 

F.  Unfunded  Mandates 

Under  Se^ion  202  of  the  Unfunded 
Mandates  R  sform  Act  of  1995 
("Unfundeq  Mandates  Act"),  signed 
into  law  onjMarch  22,  1995.  EPA  must 
prepare  a  b<idgetary  impact  statement  to 
accompanyiany  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  aimual  costs  to 
State,  localj  or  tribal  governments  in  the 
aggregate;  qr  to  private  sector,  of  SlOO 
million  or  liiore.  Under  Section  205. 
EPA  must  aelect  the  most  cost-effective 


and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  vdll  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  30. 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide, 
Hydrocarbons.  Intergovernmental 
relations.  Lead,  Nitrogen  dioxide, 
Ozone,  Particulate  matter,  Reporting 
and  recordkeeping  requirements,  Sulfur 
oxides. 


Dated:  )anuary  13, 1999. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  L— Georgia 

2.  Section  52.582  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§52.582    Control  Strategy:  Ozone. 

•         •         *         •         * 

(c)  EPA  is  giving  final  interim 
approval  to  the  Georgia  Inspection  and 
Maintenance  (I/M)  Program  submitted 
on  March  27,  1996.  with  supplemental 
information  submitted  on  January  31, 
1997,  until  November  11, 1999. 


|FR  Doc.  99-2194  Filed  1-28-99;  8:45  am] 

BILUNG  CODE  SS60-60-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AD-FRL-«227-6] 
RIN  2060-AE04 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  From 
Secondary  Lead  Smelting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  correction. 

summary:  This  action  corrects  the 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
new  and  existing  secondary  lead 
smelters.  Specifically,  the  compliance 
date  is  corrected  to  December  23, 1997, 
and  a  5-year  Title  V  permitting  deferral 
for  non-major  sources  is  reinstated. 
DATES:  Effective  Date:  January  29, 1999. 

Judicial  Review.  Under  section 
307(b)(1)  of  the  Act,  judicial  review  of 
a  NESHAP  is  available  only  by  filing  a 
petition  for  review  in  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  within  60  days  of  the 
publication  of  this  final  rule.  Under 
section  307(b)(2)  of  the  Act,  the 
requirements  that  are  the  subject  of  this 
document  may  not  be  challenged  later 
in  civil  or  criminal  proceedings  brought 
by  the  EPA  to  enforce  these 
requirements. 
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ADDRESSES:  Docket.  Docket  No.  A-92- 
43,  containing  information  considered 
by  the  EPA  in  development  of  the 
promulgated  standards,  is  available  for 
pubhc  inspection  and  copying  between 
8:00  a.m.  and  5:30  p.m.,  Monday 
through  Friday  except  for  Federal 
holidays,  at  the  following  address:  U.S. 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center  (MC-6102).  401  M  Street,  SW, 
Washington,  DC  20460;  telephone  (202) 
260-7548.  The  docket  is  located  at  the 
above  address  in  Room  M-1500, 
Waterside  Mall  (ground  floor).  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kevin  Cavender,  Metals  Group, 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711;  telephone  (919)  541-2364. 

SUPPLEMENTARY  INFORMATION: 

I.  Overview 

The  EPA  promulgated  the  NESHAP 
for  new  and  existing  secondary  lead 
smelters  on  June  23, 1995  (60  FR 
32587).  The  compliance  date  was  set  at 
June  23.  1997.  On  December  12,  1996 
(61  FR  65334),  the  EPA  extended  the 
compliance  date  to  December  23, 1997. 
On  June  13, 1997.  the  EPA  amended  the 
rule,  and  inadvertently  reset  the 
compliance  date  to  June  23, 1997.  This 
action  corrects  the  compliance  date  to 
December  23. 1997,  as  extended  in  the 
December  12, 1996  amendment  to  the 
rule. 

On  June  3, 1996.  a  5-year  Title  V 
permitting  deferral  for  area  sources  was 
added  (61  FR  27785).  Again,  when  the 
rule  was  amended  on  Jime  13, 1997.  the 
deferral  was  inadvertently  removed. 
This  action  reinstates  the  5-year  Title  V 
permitting  deferral  for  area  sources. 

n.  Administrative  Requirements 

The  Administrative  Procedure  Act 

Consistent  v«th  section  553(b)  of  the 
Administrative  Procedure  Act  (APA), 
the  EPA  has  found  good  cause  that 
notice  and  an  opportunity  to  comment 
on  this  action  is  unnecessary  because 
this  action  merely  corrects  a 
typographical  error  and  would  not 
benefit  from  pubUc  comment.  In 
addition,  the  EPA  has  found  good  cause 
under  APA  section  553(d)(3)  for  waiving 
the  APA's  30-day  delay  in  effectiveness 
as  to  this  final  rule.  It  is  important  that 
this  minor  correction  becomes  effective 
immediately  because  it  corrects  a 
regulatory  requirement  that  is  currently 
applicable  to  affected  facilities. 


Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file,  since  material 
is  added  throughout  the  rulemaking 
development.  The  docket  system  is 
intended  to  allow  members  of  the  pubhc 
and  affected  industries  to  readily 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
rulemaking  process.  Along  with  the 
background  information  documents 
(BIDs)  and  preambles  to  the  proposed 
and  promulgated  standards,  the 
contents  of  the  docket,  excluding 
interagency  review  materials,  will  serve 
as  the  official  record  in  case  of  judicial 
review  (section  307(d)(7)(A)  of  the  Act). 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  EPA  has  determined  that  this 
correction  to  the  final  rule  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  the  Executive  Order  and  is 
therefore  not  subject  to  OMB  review. 

Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  comphes  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  vmtten 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meauiingful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  correction  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  correction  does  not 
impose  any  enforceable  duties  on  these 
entities.  Accordingly,  the  requirements 


of  section  1(a)  of  Executive  Order  12875 
do  not  apply  to  this  correction. 

Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  providers  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  comphes  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  action  does  not 
significantly  or  imiquely  affect  the 
commimities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  action. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  EPA  must 
consider  the  paperwork  burden  imposed 
by  any  information  collection  request  in 
a  proposed  or  final  rule.  This  action  will 
not  impose  any  new  information 
collection  requirements. 

Regulatory  Flexibility  Act 

The  Regulatory  FlexibiHty  Act  (or 
RFA,  Pubhc  Law  96-354,  September  19, 
1980)  requires  Federal  agencies  to  give 
special  consideration  to  the  impact  of 
regulation  on  small  businesses.  The 
RFA  specifies  that  a  regulatory 
flexibihty  analysis  must  be  prepared  if 
a  screening  aneilysis  indicates  a 
regulation  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  action 
will  not  result  in  increased  economic 
impacts  to  small  entities. 
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Submission  t  ■>  Congress  and  the  General    PART  63— [AMENDED] 
Accounting  C^ice 


U.S 


.C.  801(a)(1)(A)  as  added 
Business  Regulatory 
Fairness  Act  of  1996.  EPA 
I  sport  containing  this 
ot  ler  required  information  to 
Sen4te,  the  U.S.  House  of 

and  the  Comptroller 
General  Accounting 
publication  of  the  rule  in 
Federal  Register.  This  rule  is 
rule"  as  defined  by  5 


thj 


t3 


Protection  Oj 
Environmenial 
Risk  Under 
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Under  5 
by  the  Small 
Enforcement 
submitted  a 
action  and 
the  U.S 

Representatii  es 
General  of 
Office  prior 
today's 
not  a  "major 
U.S.C.  804(2 

National  Tec  hnology  Transfer  and 
Advancemeiit  Act 

Section  12(d)  of  the  National 
Technology  '  'ransfer  and  Advancement 
Act  of  1995  ( '>nTAA),  Pub.  L.  No.  104- 
113.  section  i2(d)  (15  U.S.C.  272  note) 
directs  EPA  lo  use  voluntary  consensus 
standards  in  its  regulatory  activities 
imless  to  do  >o  would  be  inconsistent 
with  applica  )le  law  or  otherwise 
impractical.  This  action  does  not 
involve  techi  lical  standards. 

oi 


Children  from 
Health  Risks  and  Safety 
Executive  Order  13045 


Executive  Drder  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  19<  7)  appHes  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  is  defined  under  E.O. 
12866,  and  ( I)  concerns  an 
environmeni  al  health  or  safety  risk  that 
EPA  has  rea!  on  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatoiy  action  meets  both  criteria, 
the  Agency  i  nust  evaluate  the 
environmen  al  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  td  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  ty  the  Agency.  This  action 
is  not  subject  to  E.O.  13045  because  it 
is  not  econo  nically  significant,  nor  does 
it  involve  d<  cisions  based  on 
environmen  al  health  or  safety  risks. 

List  of  Sub|<  cts  in  40  CFR  Part  63 

Environmtental  protection. 
Compliance  dates,  Secondary  lead 
smelters. 

Dated:  January  22, 1999. 

Robert  Percia  sepe. 

Assistant  Adi  jinistrator  for  Air  and 
Radiation. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  of  the  Code 
of  Federal  R  egulations  is  amended  as 
follows: 


1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Section  63.541  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§63.541    Applicability. 

»        «        •        •        * 

(c)  The  owrner  or  operator  of  any 
source  subject  to  the  provisions  of  this 
subpart  X  is  subject  to  title  V  permitting 
requirements.  These  affected  sources,  if 
not  major  or  located  at  major  sources  as 
defined  under  40  CFR  70.2,  may  be 
deferred  by  the  appHcable  title  V 
permitting  authority  from  title  V 
permitting  requirements  for  5  years  after 
the  date  on  which  the  EPA  first 
approves  a  part  70  program  (i.e..  until 
Etecember  9. 1999).  All  sources 
receiving  deferrals  shall  submit  title  V 
permit  applications  within  12  months  of 
such  date  (by  December  9.  2000).  All 
sources  receiving  deferrals  still  must 
meet  the  compliance  schedule  as  stated 
in  §63.546. 

3.  Section  63.546  is  amended  by 
revising  paragraph  (a)  as  follows; 

§  63.546    Compliance  dates. 

(a)  Each  owner  or  operator  of  an 
existing  secondary  lead  smelter  shall 
achieve  compliance  with  the 
requirements  of  this  subpart  no  later 
than  December  23, 1997.  Existing 
sources  wishing  to  apply  for  an 
extension  of  compliance  pursuant  to 
section  §  63.6(i)  of  this  part  must  do  so 
no  later  than  Jime  23, 1997. 
•        «        •        *        * 

(FR  Doc.  99-2196  Filed  1-28-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300772;  FRL-605O-6] 
RIN  2070-AB78 

Azoxystrobin;  Pesticide  Tolerances  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  combined 
residues  or  residues  of  azoxystrobin  or 
methyl  (E)-2-[2-(6-(2- 
cyanophenoxy)pyrimidin-4- 
yloxylphenyl]-3-methoxyacrylate)  and 
its  Z  isomer  in  or  on  strawberries.  This 
action  is  in  response  to  EPA's  granting 


of  an  emergency  exemption  under 
section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
authorizing  use  of  the  pesticide  on 
strawberries  in  Florida.  This  regulation 
establishes  a  maximum  permissible 
level  for  residues  of  Azoxystrobin  in 
this  food  commodity  pursuant  to  section 
408(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  as  amended  by  the  Food 
Quality  Protection  Act  of  1996.  The 
tolerance  will  expire  and  is  revoked  on 
July  30,  2000. 

DATES:  This  regulation  is  effective 
January  29,  1999.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  March  30, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300772), 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number.  [OPP- 
300772],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  2  (CM 
#2),  1921  Jefferson  Davis  Hwry.. 
Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300772).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jacqueline  E.  Gwaltney. 
Registration  Division  (7505C).  Office  of 
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Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington.  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
CM  #2, 1921  Jefferson  Davis  Hwy., 
ArUngton.  VA.  (703)  305-6792.  e-mail: 
Gwaltney.Jackie@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA.  on 
its  own  initiative,  pursuant  to  sections 
408(e)  and  (1)(6)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6),  is  establishing 
a  tolerance  for  combined  residues  or 
residues  of  the  fungicide  azoxystrobin 
and  its  Z  isomer,  in  or  on  strawberry  at 
0.05  part  per  milUon  (ppm).  This 
tolerance  will  expire  and  is  revoked  on 
July  30.  2000.  EPA  will  pubUsh  a 
document  in  the  Federal  Register  to 
remove  the  revoked  tolerance  from  the 
Code  of  Federal  Regulations. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA).  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide. 
Fimgicide.  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13, 
1996)(FRL-5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  estabUsh  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 


exposure  to  the  pesticide  chemical 
residue.  ..." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  estabUshed  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerances  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

II.  Emergency  Exemption  for 
Azoxystrobin  on  Strawberry  and 
FFDCA  Tolerances 

The  Florida  Department  of 
Agriculture  and  Consumer  Services 
requested  an  emergency  exemption  on 
September  28. 1998  for  the  control  of 
anthracnose  on  strawberries. 
Anthracnose  adversely  affect  the  plants 
in  a  variety  of  ways.  It  can  cause  plant 
losses  (crown  rot,  root  rot.  anthracnose 
of  the  stolon  and  petiole,  but  rot,  and 
leaf  spots)  and  fruit  losses  (anthracnose 
fruit  rot  and  flower  blight). 

The  two  factors  that  nave  brought 
about  this  emei^ency  condition  include 
variety  shift  and  lack  of  efficacy  of 
previously  effective  fungicides.  No 
single  variety  has  all  the  desirable 
characteristics.  Among  these  desirable 
characteristics  important  to  Florida 
growers  are:  season-long  production, 
early  and  late  production,  disease 
resistance,  insect  and  mite  resistance, 
etc. 

EPA  has  authorized  under  FIFRA 
section  18  the  use  of  azoxystrobin  on 
strawberry  for  control  of  anthracnose  in 
Florida.  After  having  reviewed  the 
submission,  EPA  concurs  that 
emergency  conditions  exist  for  this 
state. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
azoxystrobin  in  or  on  strawberry.  In 


doing  so,  EPA  considered  the  safety 
standard  in  FFDCA  section  408(b)(2), 
and  EPA  decided  that  the  necessary 
tolerance  under  FFDCA  section  408(1)(6) 
would  be  consistent  with  the  safety 
standard  and  with  FIFRA  section  18. 
Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemption  in 
order  to  address  an  urgent  non-routine 
situation  and  to  ensure  that  the  resulting 
food  is  safe  and  lawful,  EPA  is  issuing 
this  tolerance  without  notice  and 
opportunity  for  pubhc  comment  under 
section  408(e).  as  provided  in  section 
408(1)(6).  Although  this  tolerance  will 
expire  and  is  revoked  on  July  30,  2000, 
under  FFDCA  section  408(1)(5),  residues 
of  the  pesticide  not  in  excess  of  the 
amounts  specified  in  the  tolerance 
remaining  in  or  on  strawberries  after 
that  date  will  not  be  unlawful,  provided 
the  pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA.  and  the 
residues  do  not  exceed  a  level  that  was 
authorized  by  this  tolerance  at  the  time 
of  that  application.  EPA  will  take  action 
to  revoke  this  tolerance  earlier  if  any 
experience  with,  scientific  data  on.  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  azoxystrobin  meets  EPA's 
registration  requirements  for  use  on 
strawberry  or  whether  a  permanent 
tolerance  for  this  use  would  be 
appropriate.  Under  these  circumstances. 
EPA  does  not  believe  that  this  tolerance 
serves  as  a  basis  for  registration  of 
azoxystrobin  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
does  this  tolerance  serve  as  the  basis  for 
any  State  other  than  Florida  to  use  this 
pesticide  on  this  crop  under  section  18 
of  FIFRA  without  following  all 
provisions  of  EPA's  regulations 
implementing  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  azoxystrobin,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  above. 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  Final  Rule 
on  Bifenthrin  Pesticide  Tolerances  (62 
FR  62961,  November  26.  1997)(FRL- 
5754-7) . 

^    Consistent  with  section  408(b)(2)(D), 
"EPA  has  reviewed  the  available 
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scientific  da^a  and  other  relevant 
information  dn  support  of  this  action 
EPA  has  suf^cient  data  to  assess  the 
hazards  of  atoxystrobin  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  tolerance  for  combined 
residues  or  oesidues  of  azoxystrobin  on 
strawberry  at  0.05  ppm.  EPA's 
assessment  |f  the  dietary  exposures  and 
risks  associated  with  establishing  the 

tolerance  follows. 

i 

A.  Toxicological  Profile 


EPA  has  ejiraluated  the  available 
toxicity  data!  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  Available  information 
concerning  |he  variability  of  the 
sensitivities !of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  azoxystrobin  are 
discussed  b^low. 

1 .  Acute  ttxicity.  The  Agency 
evaluated  thje  existing  toxicology 
database  for  azoxystrobin  and  did  not 
identify  an  qcute  dietary  endpoint. 
Therefore,  a{risk  assessment  is  not 
required. 

2.  Short  -  (xnd  intermediate  -  term 
toxicity.  Th0  Agency  evaluated  the 
existing  toxjcology  database  for  short- 
and  intermediate-term  dermal  and 
inhalation  exposure  and  determined 
that  this  risk  assessment  is  not  required. 

3.  C/iro/j/<J  toxicity.  EPA  has 
established  the  reference  dose  (RfD)  for 
azoxystrobiil  at  0.18  milUgrams/ 
kilogram/day  (mg/kg/day).  This  RfD  is 
based  on  a  qtronic  toxicity  study  in  rats 
with  a  no  observed  adversed  effect  level 
(NOAEL)  of  18.2  mg/kg/day.  Reduced 
body  weights  and  bile  duct  lesions  were 
observed  at  the  lowest  e^ect  level  (LEL) 
of  34  mg/kgi(day.  An  Uncertainty  Factor 
(UF)  of  100  was  used  to  account  for  both 
the  interspecies  extrapolation  and  the 
intraspecies  variability. 

4.  CoTcint^enicity.  The  Agency 
determined  ^at  azoxystrobin  should  be 
classified  asl  "Not  Likely"  to  be  a  human 
carcinogen  according  to  the  proposed 
revised  Cancer  Guidelines.  This 
classificatioh  is  based  on  the  lack  of 


evidence  of  carcinogenicity  in  long-term 
rat  and  mouse  feeding  studies. 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Permanent  tolerances  have  been 
estabhshed  (40  CFR  180.507(a))  for  the 
combined  residues  of  azoxystrobin  and 
its  Z  isomer,  in  or  on  a  variety  of  raw 
agricultural  commodities  at  levels 
ranging  from  0.01  ppm  in  pecans  to  1.0 
ppm  in  grapes.  In  addition,  time-limited 
tolerances  have  been  established  (40 
CFR  180.507(b)  at  levels  ranging  from 
0.006  ppm  in  milk  to  20  ppm  in  rice 
hulls)  in  conjunction  with  previous 
section  18  requests.  Risk  assessments 
were  conducted  by  EPA  to  assess 
dietary  exposures  and  risks  from 
azoxystrobin  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  The 
Agency  did  not  conduct  an  acute  risk 
assessment  because  no  toxicological 
endpoint  of  concern  was  identified 
during  review  of  available  data. 

ii.  Chronic  exposure  and  risk.  In 
conducting  this  chronic  dietary  risk 
assessment,  EPA  has  made  very 
conservative  assumptions  -  100%  of 
strawberry  commodities  and  all  other 
commodities  having  azoxystrobin 
tolerances  will  contain  azoxystrobin 
residues  and  those  residues  would  be  at 
the  level  of  the  tolerance  with  the 
exception  of  grapes-raisins,  grape-juice, 
tomatoes-juice,  and  tomatoes-puree  - 
which  result  in  an  overestimation  of 
human  dietary  exposure.  Thus,  in 
making  a  safety  determination  for  this 
tolerance,  The  Agency  is  taking  into 
account  this  conservative'exposure 
assessment. 

The  existing  azoxystrobin  tolerances 
(published,  pending,  and  including  the 
necessary  section  18  tolerance(s))  result 
in  a  Theoretical  Maximum  Residue 
Contribution  (TMRC)  that  is  equivalent 
to  the  following  percentages  of  the  RfD: 


TMRC 

Population  Sub-Group 

(mg/kg/ 
day) 

%RFD 

U.S.  Population  (48 

0.0036 

2.0% 

States). 

All  Intants  (<1  year  old) 

0.0011 

5.9% 

Nursing  Infants  (<1 

0.0034 

1.9% 

year  old). 

Non-Nursing  Infants 

0.0014 

7.6% 

(<1  year  old). 

Children  (1-6  years  old) 

0.0083 

4.6% 

Children  (7-12  years 

0.0050 

2.8% 

old). 

U.S.  Population  (Sum- 

0.0039 

2.2% 

mer  Season). 

U.S.  Population  (Spring 

0.0042 

2.3% 

Season). 

Northeast  Region  

0.0041 

2.3% 

Western  Region  

0.0038 

2.1% 

Hispanics 

0.0042 

2.3% 

Non-Hispanics  Blacks 

0.0038 

2.1% 

NorvHispanics  (Other 

0.0068 

3.8% 

Than  Black  or  White). 

Females  (13+/nursing) 

0.0045 

2.5% 

The  subgroups  listed  above  are:  (1) 
the  U.S.  population  (48  states);  (2)  those 
for  infants  and  children;  (3)  the  other 
subgroups  for  which  the  percentage  of 
the  RfD  occupied  is  greater  than  that 
occupied  by  the  subgroup  U.S. 
population  (48  states). 

2.  From  drinking  water.  There  is  no 
established  Maximum  Contaminant 
Level  for  residues  of  azoxystrobin  in 
drinking  water.  No  health  advisory 
levels  for  azoxystrobin  in  drinking  water 
have  been  established. 

i.  Acute  exposure  and  risk.  An 
assessment  was  not  appropriate  since  no 
toxicological  endpoint  of  concern  was 
identified  during  review  of  the  available 
data. 

ii.  Chronic  exposure  and  risk.  Based 
on  the  chronic  dietary  (food)  exposure 
estimates,  chronic  drinking  water  levels 
of  concern  (DWLOC)  for  azoxystrobin 
were  calculated  and  are  summarized  in 
Table  1.  The  highest  EEC  for 
azoxystrobin  in  surface  water  is  from 
the  application  of  azoxystrobin  on 
grapes  (39  ^g/L)  and  is  substantially 
lower  than  the  DWLOCs  calculated. 
Therefore,  chronic  exposure  to 
azoxystrobin  residues  in  drinking  water 
do  not  exceed  EPA  level  of  concern. 


Table  1 .  Drinking  Water  Levels  of  Concern 


Chronk:  RfD  (mg/kg/day) 


TMRC  [Food  Exposure) 
(mg/kg/day) 


Max  Water  Exposure^ 
(mg/kg/day) 


DWLOC  2,3.*  (jig/L) 


U.S.  Populati^  (48  States) 

Females   (13i  ■*■   years   okj,   not 

pregnant  on  nursing). 
Non-nursing  ififants  (<  1  year  old) 


0.18 
0.18 

0.18 


0.0036 
0.0045 

0.014 


0.18 
0.18 

0.17 


6200 
5300 

1700 


'  Maximum  Water  Exposure  (mg/kg/day)  =  Chronk:  RfD  (mg/kg/day)  -  TMRC  from  ORES  (mg/kg/day) 

2  DWLOC  (jig/L)  =  Max  water  exposure  (mg/kg/day)  *  body  wt  (kg)  /[(lO-'  mg/(Ag)  "water  consumed  daily  (L/day)] 
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3  HED  Default  txxly  wts  for  males,  females,  and  children  are  70  kg,  60  kg.  and  10  kg  respectively 
*  HED  Default  Daily  Drinking  Rates  are  2  UDay  for  Adults  and  1  L/Day  for  chikJren 


3.  From  non-dietary  exposure. 
Azoxystrobin  is  not  currently  registered 
for  any  residential  uses. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
Azoxystrobin  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
Azoxystrobin  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  Azoxystrobin  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  more  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  Final  Rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997). 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  This  is  not  applicable 
since  no  toxicological  end-point  of 
concern  was  identified  during  review  of 
the  available  data. 

2.  Chronic  risk.Vsing  the  conservative 
TMRC  exposure  assumptions  described 
above,  and  taking  into  account  the 
completeness  and  reliability  of  the 
toxicity  data,  EPA  has  estimated  the 
exposure  to  azoxystrobin  from  food  will 
utilize  3.8%  of  the  RfD  for  the  U.S. 
population.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  himian  health. 
Despite  the  potential  for  exposure  to 
azoxystrobin  in  drinking  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  RfD.  Under 
cujTent  EPA  guidelines,  the  registered 
non-dietary  uses  of  azoxystrobin  do  not 
constitute  a  chronic  exposure  scenario. 
EPA  concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 


chronic  aggregate  exposure  to 
azoxystrobin  residues.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  azoxystrobin  residues. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  This  risk  assessment  is  not 
applicable  since  no  indoor  and  outdoor 
residential  exposure  uses  are  currently 
registered  for  azoxystrobin. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  The  Agency  determined 
that  azoxystrobin  should  be  classified  as 
"Not  Likely"  to  be  a  human  carcinogen 
according  to  the  proposed  revised 
Cancer  Guidelines.  The  Agency  has 
therefore  not  conducted  a  cancer  risk 
assessment. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  Azoxystrobin  residues. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children  — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
Azoxystrobin,  EPA  considered  data 
from  developmental  toxicity  studies  in 
the  rat  and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  MOE  and  uncertainty 


factor  (usually  100  for  combined  inter- 
and  intra-species  variability))  and  not 
the  additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  — 
a.  Rabbit  -  In  the  developmental  toxicity 
study  in  rabbits,  developmental  NOAEL 
was  500  mg/kg/day,  at  the  highest  dose 
tested  (HOT).  Because  there  were  no 
treatment-related  effects,  the 
developmental  LEL  was  >  500  mg/kg/ 
day.  The  maternal  NOAEL  was  150  mg/ 
kg/day.  The  maternal  LEL  of  500  mg/kg/ 
day  was  based  on  decreased  body 
weight  gain  during  dosing. 

b.  Rat  -  In  the  developmental  toxicity 
study  in  rats,  the  maternal  (systemic) 
NOAEL  was  not  established.  The 
maternal  LEL  of  25  mg/kg/day  at  the 
lowest  dose  tested  (LDT)  was  based  on 
increased  salivation.  The  developmental 
(fetal)  NOAEL  was  100  mg/kg/day 
(HDT). 

iii.  Reproductive  toxicity  study —  Rat 
-  In  the  reproductive  toxicity  study  in 
rats,  the  parental  (systemic)  NOAEL  was 
32.3  mg/kg/day.  The  parental  LEL  of 
165.4  mg/kg/day  was  based  on 
decreased  body  weights  in  males  and 
females,  decreased  food  consumption 
and  increased  adjusted  liver  weights  in 
females,  and  cholangitis.  The 
reproductive  NOAEL  was  32.3  mg/kg/ 
day.  The  reproductive  LEL  of  165.4  mg/ 
kg/day  was  based  on  increased  weanling 
liver  weights  and  decreased  body 
weights  for  pups  of  both  generations. 

iv.  Pre-  and  post-natal  sensitivity.  The 
pre-  and  post-natal  toxicology  data  base 
for  azoxystrobin  is  complete  with 
respect  to  current  toxicological  data 
requirements. 

V.  Conclusion.  The  results  of  these 
studies  indicate  that  infants  and 
children  are  not  more  sensitive  to 
exposure,  based  on  the  results  of  the  rat 
and  rabbit  developmental  toxicity 
studies  and  the  2-generation 
reproductive  toxicity  study  in  rats.  The 
additional  lOX  safety  factor  to  account 
for  sensitivity  of  infants  and  children 
was  removed  by  the  Agency. 

2.  Acute  risk.  Not  applicable,  no  end- 
point. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  "zoxystrobin 
from  food  will  utilize  1.9%  to  5.6%  of 
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the  BSD  for  infants  and  children.  EPA 
generally  has  no  concern  for  exposures 
below  100%  i)f  the  RD  because  the  RfD 
represents  th^  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  \o  azoxystrobin  in  drinking 
water  and  frcin  non-dietsuy.  non- 
occupational exposure,  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  thel^.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  restah  to  infants  and  children 
from  aggregate  exposure  to  azoxystrobin 
residues. 

4.  Short-  01  intermediate-term  risk. 
Not  applicable,  no  end-point. 

5.  Determiaation  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  i  reasonable  certainty  that 
no  harm  willlresult  to  infants  and 
children  fiori  aggregate  exposure  to 
azoxystrobin  Iresidues. 

IV.  Other  Considerations 

A.  Metabolisti  In  Plants  and  Animals 

1.  The  natiire  of  the  residue  in  grapes 
is  adequately!  understood.  These  data 
are  being  translated  for  strawberries  for 
this  section  \fi  temporary  tolerance. 

2.  The  qualitative  nature  of  the 
residue  in  animals  is  adequately 
imderstood  ftr  the  purposes  of  this 
section  18  request.  A  ruminant 
metabolism  ^udy  has  been  submitted, 
however  the  ^imal  metabolism  data 
have  not  beet  reviewed  by  the  Office  of 
Pesticide  Pr(»ram's  Metabolism 
Assessment  Review  Committee.  The 
residues  of  concern  in  nmiinants 
appears  to  b^  different  from  that  of 
plants.  Unidentified  metabolite 
compounds,4esignated  metaboUtes  2, 
20,  and  28,  abpear  to  be  the  major 
components  bf  the  residue  inruminant 
tissues.  For  the  purposes  of  these  time- 
limited  tolerances  for 
emergencye^iemptions  only,  the 
residues  of  cbncem  in  animal  tissues  are 
azoxystrobin  and  its  Z-isomer. 

3.  As  strawberry  commodities  are  not 
considered  t^  be  major  poultry  feed 
items,  the  n^ureand  the  magnitude  of 
residues  in  pioultry  and  eggs  are  not  of 
concern  for  tne  this  sectionl8. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(example  -  gts  chromotography)  is 
available  to  Enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Calvin  Fur  low,  PRRIB, 
IRSD  (7502Ci.  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  O  fice  location  and  telephone 


number:  Rm 


lOlFF,  CM#2,  1921 


Jefferson  Davis  Hwy.,  Arlington,  VA 
22202,  (703)  305-5229. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  or  residues  of 
azoxystrobin  in  strawberry  at  0.05  ppm. 

VI.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  March  30, 1999. 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  reUed  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 


A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VII.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  (OPP-3007721  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  firom  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C)  Office  of  Pesticide  Programs, 
Envirorunental  Protection  Agency,  CM 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket@epainail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  vmting.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

VIH.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance/ 
exemption  fi-om  the  tolerance 
requirement  under  FFDCA  section 
408(1)(6).  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  0MB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq..  or  impose  any 
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enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Refonn  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  PR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
In  addition,  since  tolerances  and 
exemptions  that  are  established  under 
FFDCA  section  408(1)(6),  such  as  the 
tolerance/exemption  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  acations  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  fi-om  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 


does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  imiquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

IX.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 


List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  20, 1999. 

James  Jones, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PARTI  80  —  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.507,  paragraph  (b)  by 
alphabetically  inserting  the  follovmig 
commodity  to  the  table  to  read  as 
follows: 

§  180.507    Azoxystrobin;  tolerances  for 
residues. 


(b) 


Commodity 

Parts 
per  mil- 
lion 

Expiration/ 
RevocationDate 

•  • 

Strawt)erries 

*  • 

• 

10.0 

• 

•  • 

7/30/00 

•  • 

[FR  Doc.  99-2206  Filed  1-28-99;  8:45  ami 
BILUNO  COOE  6660-6&-F 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
(OPP-300776;  FRL-6054-3] 
RIN  207a-AB78 

Fenbuconazole;  Pesticide  Tolerances 
for  Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  combined 
residues  of  Fenbuconazole  and  its 
metaboUtes  RH-9129  and  RH-9130, 
expressed  as  the  parent  fenbuconazole 
in  or  on  grapefruit  and  livestock 
commodities  .  This  action  is  in  response 
to  EPA's  granting  of  an  eir.ergency 
exemption  imder  section  13  of  the 


4578 


Federal  Register /Vol.  64.  No.  19 /Friday.  January  29.  1999 /Rules  and  Regulations 


T 


Federal  Insecjicide,  Fungicide,  and 
Rodenticide  Act  authorizing  use  of  the 
pesticide  on  drapefruit.  This  regulation 
establishes  m^mum  permissible  levels 
for  residues  of  fenbuconazole  in  these 
food  and  feedi  commodities  pursuant  to 
section  408(1)16)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  as  amended  by 
the  Food  Quajity  Protection  Act  of  1996. 
The  tolerancefe  will  expire  and  are 
revoked  on  Jiiie  30,  2000. 
DATES:  This  regulation  is  effective 
January  29,  1^99.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or^fore  March  30, 1999. 
ADDRESSES:  Vf  ritten  objections  and 
hearing  requasts,  identified  by  the 
docket  control  number,  (OPP-3007761. 
must  be  subn:  itted  to:  Hearing  Clerk 
(1900),  Enviri^nmental  Protection 
Agency.  Rm.  M3708.  401  M  St..  SW.. 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shalfbe  labeled  "Tolerance 
Petition  Feesf  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  Tolerance  Fees),  P.O.  Box 
360277M,  Pit  sburgh.  PA  15251.  A  copy 
of  any  objecti  ans  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300776],  mua  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  pi  vision  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  A^ncy,  401  M  St.,  SW., 
Washington,  pC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 

119,  Crystal  Mall  2  (CM 
srson  Davis  Hwy., 


requests  to 
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requests  fil 


ibjections  and  hearing 
writh  the  Hearing  Clerk 
may  also  be  siubmitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epaniail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  ian  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  jand  hearing  requests  in 
electronic  foijm  must  be  identified  by 
the  docket  control  number  [OPP- 
300776].  No  Confidential  Business 
Information  (JCBI)  should  be  submitted 
through  e-mqil.  Electronic  copies  of 
objections  ahd  hearing  requests  on  this 
rule  may  be  ^led  online  at  many  Federal 
Depository  Ubraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea,  Beard,  Registration 
Division  (75(|5C),  Office  of  Pesticide 
Programs,  Eitvironmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 


DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  CM  #2. 
1921  Jefferson  Davis  Hwy.,  Arlington. 
VA.  (703)  308-9356.  e-mail: 
beard.andrea@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  sections 
408(e)  and  (1)(6)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a(e)  and  (1)(6).  is  establishing 
a  tolerance  for  combined  residues  of  the 
fungicide  fenbuconazole  and  its 
metabolites  RH-9129  and  RH-9130. 
expressed  as  the  parent  fenbuconazole. 
in  or  on  whole  grapefruit  at  0.5  part  per 
million  (ppm),  at  4.0  ppm  in/on  dried 
grapefruit,  at  35  ppm  in/on  grapefruit 
oil;  and  at  0.1  ppm  in/on  meat  and  meat 
by-products  of  cattle,  goats,  hogs, 
horses,  and  sheep.  These  tolerances  will 
expire  and  are  revoked  on  June  30. 
2000.  EPA  will  publish  a  document  in 
the  Federal  Register  to  remove  the 
revoked  tolerances  from  the  Code  of 
Federal  Regulations. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3. 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA).  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
imder  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13, 
1996)  (FRL-5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  fi-om  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 


to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. .  . ." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerances  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

11.  Emergency  Exemption  for 
Fenbuconazole  on  Grapefruit  and 
FFDCA  Tolerances 

The  Florida  Department  of 
Agriculture  and  Consumer  Services  has 
requested  an  exemption  for  the  use  of 
fenbuconazole  on  grapefruit  for  control 
of  the  disease,  greasy  spot 
[Mycosphaerella  citri).  Greasy  spot 
disease  has  become  a  problem  in  Florida 
because  of  high  relative  humidity 
(nearly  100%)  and  higher  temperatures 
for  prolonged  periods.  The  disease 
affects  all  citrus  varieties  and  can  be  a 
more  serious  problem  on  grapefruit,  due 
to  its  low  resistance.  The  applicant 
asserts  that  this  pathogen  has  developed 
resistance  to  a  registered  alternative, 
while  other  alternatives  have  limited 
efficacy  and  can  cause  damage  to  the 
fruit,  causing  them  to  be  downgraded  to 
juice  grade.  A  recent  drop  in  grapefruit 
prices  have  exacerbated  this  situation, 
and  significant  economic  losses  are 
predicted  without  the  requested 
fungicide.  EPA  has  authorized  under 
FIFRA  section  18  the  use  of 
fenbuconazole  on  grapefruit  for  control 
of  greasy  spot  [Mycosphaerella  citri)  in 
Florida.  After  having  reviewed  the 
submission,  EPA  concurs  that 
emergency  conditions  exist  for  this 
state. 
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As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
fenbuconazole  in  or  on  grapefruit  and 
livestock  commodities.  In  doing  so,  EPA 
considered  the  safety  standard  in 
FFDCA  section  408(b)(2).  and  EPA 
decided  that  the  necessary  tolerance 
under  FFI3CA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  Consistent  with 
the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  these 
tolerances  without  notice  and 
opportunity  for  public  comment  under 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  these  tolerances  will 
expire  and  are  revoked  on  June  30, 
2000,  under  FFDCA  section  408(1)(5). 
residues  of  the  pesticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  grapefruit 
and  animal  commodities  after  that  date 
will  not  be  unlawful,  provided  the 
pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA,  and  the 
residues  do  not  exceed  levels  that  were 
authorized  by  these  tolerances  at  the 
time  of  that  application.  EPA  will  take 
action  to  revoke  these  tolerances  earlier 
if  any  experience  with,  scientific  data 
on,  or  other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  fenbuconazole  meets  EPA's 
registration  requirements  for  use  on 
grapefruit  or  whether  permanent 
tolerances  for  this  use  would  be 
appropriate.  Under  these  circumstances, 
EPA  does  not  believe  that  these 
tolerances  serve  as  a  basis  for 
registration  of  fenbuconazole  by  a  State 
for  special  local  needs  under  FIFRA 
section  24(c).  Nor  do  these  tolerances 
serve  as  the  basis  for  any  State  other 
than  Florida  to  use  this  pesticide  on  this 
crop  imder  section  18  of  FIFRA  without 
following  all  provisions  of  EPA's 
regulations  implementing  section  18  as 
identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemption  for 
fenbuconazole,  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

ni.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  niunber  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 


complete  description  of  the  risk 
assessment  process,  see  the  Final  Rule 
on  Bifenthrin  Pesticide  Tolerances  (62 
FR  62961,  November  26.  1997)(FRL- 
5754-7) . 

Consistent  vdth  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action 
EPA  has  sufficient  data  to  assess  the 
hazards  of  fenbuconazole  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2).  for  a 
time-limited  tolerance  for  combined 
residues  of  fenbuconazole  and  its 
metabolites  RH-9129  and  RH-9130. 
expressed  as  the  parent  fenbuconazole 
on  whole  grapefruit  at  0.5  ppm,  at  4.0 
ppm  in/on  dried  grapefruit,  at  35  ppm 
in/on  grapefruit  oil;  and  at  0.1  ppm  in/ 
on  meat  and  meat  by-products  of  cattle, 
goats,  hogs,  horses,  and  sheep.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  writh  establishing  the 
tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consiuners,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  fenbuconazole 
are  discussed  below. 

1.  Acute  toxicity.  For  the  purposes  of 
the  acute  dietary  risk  assessment,  EPA 
assessments  are  based  on  an  acute 
reference  dose  (RfD)  of  0.3  milligrams/ 
kilogram/day  (mg/kg/day).  This  figiue  is 
derived  from  the  No  Observed  Adversed 
Effect  Level  (NOAEL)  of  30  mg/kg/day 
from  the  developmental  toxicity  study 
in  rats,  and  an  uncertainty  factor  of  100. 
The  observed  effect  was  a  decrease  in 
the  number  of  live  fetuses  at  the  Lowest 
Effect  Level  (LEL)  of  75  mg/kg/day. 

2.  Short-  and  intermediate-term 
toxicity.  No  dermal  or  systemic  toxicity 
endpoints  were  identified  for  this 
exposure  duration.  Therefore,  a  risk 
assessment  is  not  needed. 

3.  Chronic  toxicity.  EPA  has 
established  the  chronic  RfD  for 
fenbuconazole  at  0.03  mg/kg/day.  This 
RfD  is  based  on  a  chronic  toxicity  study 
in  the  rat  with  a  NOAEL  of  3.03/4.02 
mg/kg/day  in  males/females,  and  an 
uncertainty  factor  of  100.  The  NOAEL  is 
based  on  decreased  body  weight  gains 
(females),  hepatocellular  enlargement 
and  vaculation  (females),  increases  in 
thyroid  weight  (both  sexes)  and 
histopathological  lesions  in  the  thyroid 


glands  (males),  at  the  LEL  of  30.62/43.04 
mg/kg/day  in  males/females. 

4.  Carcinogenicity.  Using  its 
Guidelines  for  Carcinogen  Risk 
Assessment,  EPA  has  classified 
fenbuconazole  as  a  Group  C  (possible 
human  carcinogen)  chemical.  EPA 
believes  it  is  appropriate  to  use  the  Qi  * 
approach  for  determination  of  risk,  and 
has  calculated  a  Q'*  of  3.59  x  10-'  (mg/ 
kg/day)-'. 

B.  Exposures  and  FUsks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.480)  for  the  combined  residues 
or  residues  of  fenbuconazole  and  its 
metaboUtes  RH-9129  and  RH-9130. 
expressed  as  the  parent  fenbuconazole, 
in  or  on  a  variety  of  raw  agricultural 
commodities.  Time-limited  tolerances 
have  been  established  for  residues  of 
fenbuconazole,  alpha-2-(4- 
chlorophenyl)-ethyl-alpha-phenyl-3- 
(lH-l,2,4-triazole)-l-propanenitrile)  and 
its  metabohtes,  cis-5-(4- 
chlorophenyl)dihydro-3-phenyl-3-(lHl, 
2,  4-triazole-l-ylmethyl-2-3H-furanone, 
expressed  as  fenbuconazole  in  or  on 
commodities  ranging  from  0.1  ppm  in 
pecans  to  2.0  ppm  in  the  stone  fruit  crop 
group.  Risk  assessments  were  conducted 
by  EPA  to  assess  dietary  exposures  and 
risks  from  fenbuconazole  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  An  acute 
dietary  risk  assessment  for 
fenbuconazole  is  only  needed  for  the 
population  subgroup,  females  13+  years 
(yrs.)  old,  as  the  effect  was  increased 
resorptions  and  decreased  live  fetuses. 
The  acute  dietary  risk  assessment  used 
the  Theoretical  Maximum  Residue 
Contribution  (TMRC,  tolerance  level 
residues  and  100%  crop  treated);  the 
tolerances  used  for  grape&iiit  and 
animal  commodities  are  the  levels  given 
above.  The  Novigen  Dietary  Exposure 
Evaluation  Model  (DEEM)  analysis  was 
used  and  this  analysis  evaluates 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
Continuing  Surveys  of  Food  Intake  by 
Individuals  conducted  in  1989  through 
1992.  The  model  accumulates  exposure 
to  the  chemical  for  each  commodity  and 
expresses  risk  as  a  function  of  dietary 
exposure.  Resulting  exposure  values  (at 
the  99th  percentile)  and  percentage  of 
the  acute  RfD  are  shown  below.  Values 
for  the  99th  percentile  are  considered  to 
be  conservative  as  OPP  policy  dictates 
exposure  estimates  from  as  low  as  the 
95th  percentile  may  be  utili7.ed  for  risk 
estimates  from  acute  DEEM  runs.  Thus, 
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these  results  are  viewed  as  conservative 
estimates,  ar  d  refinement  using 
anticipated  lesidue  values  and  percent 
crop  treated  information,  in  conjimction 
with  a  Mont ;  Carlo  analysis,  would 
result  in  lower  estimates  of  acute  dietary 
exposure  am  i  risk.  The  resulting  high- 
end  exposure  estimates  (food  only,  99.9 
percentiles)  ranges  from  0.0072  to  0.015 
mg/kg/day  f(  >r  the  population  subgroups 
females  13+  yrs.  old  (nursing),  and 
females  13-19  yrs.  old  (not  pregnant  or 
nursing),  res  pectively.  The  percentages 
of  the  acute  IfD  utihzed  by  these 
exposure  levels,  for  these  two  subgroups 
are  2.3  and  1 .0%,  respectively. 

ii.  Chronic  exposure  and  risk.  The 
chronic  dietiiry  risk  assessment  is 
partially  refined.  Additional  refinement 
would  incor  jorate  percent  crop  treated 
and  anticipated  residues  for  all 
commodities,  and  would  result  in  lower 
exposure  est  imates.  Again,  the  Novigen 
DEEM  analysis  was  used,  as  described 
above.  Tolermce  level  residues  were 
assumed  for  all  commodities,  including 
stone  fruits.  Percent  crop  treated  data 
were  used  fc  r  stone  fruits  only  and 
100%  crop-treated  data  were  used  for  all 
other  commodities.  The  existing 
tolerances  fc  r  fenbuconazole  plus 
exposures  connected  with  the  section  18 
on  grapefrui  result  in  an  anticipated 
residue  cont  ribution  (ARC)  that  is 
equivalent  t(»  3.1%  of  the  RfD  for  non- 
nursing  infaits  <1  yr.  old,  the  highest 
exposed  sub  population.  Exposure  for  all 
other  popuh  tion  subgroups  was  at  a 
level  below  his.  iii.  Cancer  Risk. 
Fenbuconaz  sle  is  classified  as  a  Group 
C  Carcinoge  i,  with  a  Qi  *  of  3.59  x  10-' 
(mg/kg/day)  '.  Using  the  partially 
refined  expc  sure  estimates  described 
above  unden  Chronic  exposure  and  risk, 
the  cancer  risk  estimate  for  the  U.S. 
Population  is  calculated  to  be  8.3  x  10-^. 

2.  From  drinking  water.  There  is  no 
established  Maximum  Contaminant 
Level  or  Health  Advisory  Levels  for 
imidacloprid  in  drinking  water.  To  date, 
there  are  nok^alidated  modeling 
approaches  for  reliably  predicting 
pesticide  le\|els  in  drinking  water.  The 
Agency  uses  models  designed  for  use  for 
ecological  assessment,  which  are  not 
ideal  tools  f^r  use  in  drinking  water  risk 
assessment,  ^s  they  could  overestimate 
actual  drinking  water  concentrations. 

Thus,  these  models  are  considered  a 
coarse  screening  tool  for  sorting  out 
pesticides  for  which  it  is  highly  unlikely 
that  drinking  water  concentrations 
would  ever  exceed  human  health  levels 
of  concern.  For  surface  water,  the 
Agency  used  PRZMl  (Pesticide  Root 
Zone  Model  -  simulates  the  transport  of 
a  pesticide  c  ff  the  agricultxiral  field)  and 
EXAMS  (Exposure  Analysis  Modehng 
System  -  siniulates  fate  and  transport  of 


a  pesticide  in  surface  water)  models 
which  are  used  to  produce  estimates  of 
pesticide  concentrations  in  a  farm  pond. 
For  ground  water  the  Agency  used  SCI- 
GROW  (Screening  Concentration  In 
GROund  Water)  model  to  estimate  the 
concentration  of  imidacloprid  residues 
in  ground  water.  SCI-GROW  is  a 
prototype  model  for  estimating  "worst 
case'  ground  water  concentrations  of 
pesticides.  This  model  assumes  that  the 
pesticide  is  applied  at  its  maximum  rate 
in  areas  where  the  ground  water  is 
particularly  vulnerable  to 
contamination.  SCI-GROW  is  biased  in 
that  studies  where  the  pesticide  is  not 
detected  in  ground  water  are  not 
included  in  the  data  set.  Thus,  it  is  not 
expected  that  SCI-GROW  estimates 
would  be  exceeded.  In  the  absence  of 
monitoring  data  for  pesticides,  drinking 
water  levels  of  comparison  (DWLOCs) 
are  calculated  and  used  as  a  point  of 
comparison  against  the  model  estimated 
environmental  concentrations  (EECs)  of 
a  pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  drinking  water, 
emd  residential  uses.  A  DWLOC  will 
vary  depending  on  the  toxic  endpoint, 
with  drinking  water  consumption,  and 
body  weights.  Different  populations  will 
have  different  DWLOCs.  DWLOCs  are 
used  in  the  risk  assessment  process  as 
a  surrogate  measure  of  potential 
exposure  associated  with  pesticide 
exposure  through  drinking  water. 
DWLOC  values  are  not  regulatory 
standards  for  drinking  water.  Since 
DWLOCs  address  total  aggregate 
exposure  to  imidacloprid  they  are 
further  discussed  in  the  aggregate  risk 
sections  below. 

i.  Acute  exposure  and  risk.  EPA  used 
estimated  concentrations  of 
imidacloprid  in  surface  and  ground 
water  for  acute  exposure  analysis  of  6.7 
and  0.03  g/L  parts  per  billion  (ppb), 
respectively.  Since  the  ground  water 
estimate  is  much  less  than  that  for 
surface  water,  only  the  surface  water 
estimated  maximum  concentration  of 
6.7  ppb  was  used  for  comparison  to  the 
DWLOCs.  The  acute  DWLOC  was 
calculated  for  the  segment  of  the 
population  subgroup  of  concern  with 
the  highest  food  exposure,  females  13  - 
19  yrs.  old  (not  pregnant  or  nursing). 
This  DWLOC  was  calculated  to  be  8,600 
ppb. 

ii.  Chronic  exposure  and  risk.  Since 
the  estimated  concentration  for  chronic 
exposure  to  ground  water  (0.03  ppb) 
was  much  less  than  that  for  surface 
water  (3.6  ppb),  EPA  used  the  surface 
water  estimate  for  chronic  exposure 
analysis  as  a  worst  case  estimation.  The 


chronic  DWLOCs  were  calculated  for 
the  population  subgroup  with  the 
highest  food  exposure,  Non-Hispanic 
(other  than  black  or  white).  These 
DWLOCs  were  calculated  to  be  1,000 
ppb  for  males  and  890  ppb  for  females. 

3.  From  non-dietary  exposure. 
Fenbuconazole  is  not  currently 
registered  for  use  on  any  residential 
non-food  sites:  Therefore,  a  discussion 
of  the  toxicity  endpoints  for  non-dietary 
exposure  and  a  risk  assessment  for  these 
uses  is  not  germane  to  this  review. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
fenbuconazole  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  fenbuconazole 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  fenbuconazole  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  more  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  Final  Rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997). 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  For  the  population 
subgroups  of  concern,  females  13+  yrs. 
old  (nursing),  and  females  13  - 19  yrs. 
old  (not  pregnant  or  nursing),  the 
percentages  of  the  acute  RfD  utilized  by 
these  exposure  levels,  for  these  two 
subgroups  are  2.3  and  5.0%, 
respectively.  EPA  generally  has  no 
concerns  for  exposures  below  100%  of 
the  acute  RfD.  In  addition,  for  acute 
exposures  associated  with  drinking 
water,  EPA  has  concluded  that  the 
DWLOC  is  8,600  ppb.  The  EEC  value  is 
6.7  ppb.  This  leads  EPA  to  conclude 
that  acute  exposiu-e  to  fenbuconazole  is 
within  acceptable  limits,  and  there  is 
reasonable  certainty  of  no  harm. 

2.  Chronic  risk.  Using  the  ARC 
exposure  assumptions  described  above, 
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EPA  has  concluded  that  aggregate 
exposure  to  fenbuconazole  from  food 
will  utihze  <1%  of  the  RfD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  3.1%  of  the  chronic  RfD  for 
non-nursing  infants  <1  yr.  old,  which  is 
further  discussed  below.  For  the  rest  of 
the  population  subgroups,  the  RfD 
utilized  is  <1  -  2.5%.  Based  upon 
dietary  (food  only)  exposure,  the 
chronic  DWLOCs  were  calculated  for 
the  population  subgroup  with  the 
highest  food  exposure,  Non-Hispanic 
(other  than  black  or  white).  These 
DWLOCs  were  calculated  to  be  1,000 
ppb  for  males  and  890  ppb  for  females. 
Using  the  rough  screening  models 
described  above  for  ground  and  surface 
water,  the  EEC  was  estimated  at  3.6  ppb, 
significantly  less  than  the  calculated 
DWLOCs.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Etespite  the  potential  for  exposure  to 
fenbuconazole  in  drinking  water  and 
from  non-dietary,  non-occupational 
exposure,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RfD. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  endpoints 
were  not  identified;  additionally, 
fenbuconazole  has  no  residential  uses. 
Thus  short-  and  intermediate-term 
aggregate  risk  assessments  are  not 
required. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  The  existing  tolerance  plus 
this  proposed  tolerance  for  this 
exemption  result  in  a  cancer  risk 
estimate  of  8.3  x  lO-''  for  the  overall  U.S. 
population.  The  risk  from  the  time- 
limited  tolerances  with  section  18s 
(blueberries,  grapefruit,  meat,  and  meat 
by-products)  was  not  amortized.  This  is 
sometimes  done  to  account  for  the 
temporary  nature  of  the  section  18  use. 
Based  on  this  level,  and  the  level 
considered  to  be  acceptable  for  cancer 
risk,  and  incorporating  the  usual  default 
values  for  body  weight  and  drinking 
water  consimiption,  a  DWLOC  was 
calculated  of  1.6  ppb  for  the  U.S. 
Population.  This  is  compared  to  the 
EEC,  as  derived  from  the  rough 
screening  models  (described  above)  of 
3.6  ppb.  EPA  policy  is  that  a  factor  of 

3  will  be  applied  to  these  model  values 
to  determine  whether  a  DWLOC  has 
been  exceeded.  If  the  model  value  is  <3 
times  the  DWLOC,  the  pesticide  is 
considered  to  have  passed  the  screen 
and  no  further  assessment  is  needed.  In 
this  case,  the  model  value  of  3.6  ppb  is 
less  than  three  times  the  DWLOC  (3  x 


1.6  =  4.8  ppb),  and  thus  EPA  concludes 
writh  reasonable  certainty  that  residues 
of  fenbuconazole  in  drinking  water, 
considered  along  vfith  other  sources  of 
chronic  exposure,  will  not  result  in 
unacceptable  levels  of  aggregate  cancer 
risk  estimates.  EPA  also  notes  that  the 
chronic  food  exposure  estimate  is  only 
partially  refined,  and  further  refinement 
of  this  exposure  would  result  in  lower 
risk  estimates. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  wall  result  from  aggregate 
exposure  to  fenbuconazole  residues. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children  — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
fenbuconazole,  EPA  considered  data 
from  developmental  toxicity  studies  in 
the  rat  and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  wall  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  MOE  and  uncertainty 
factor  (usually  100  for  combined  inter- 
and  intra-species  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  In 
the  developmental  toxicity  study  in  rats, 
the  maternal  (systemic)  NOAEL  was  30 
mg/kg/day,  based  on  decreases  in  body 
weight  and  body  weight  gain  at  the 
lowest  observed  effectlevel  (LOEL)  of  75 


mg/kg/day.  The  developmental  (fetal) 
NOAEL  was  30  mg/kg/day,  based  on  an 
increase  in  post  implantation  loss  and  a 
significant  decrease  in  the  number  of 
live  fetuses  per  dam  at  the  LOEL  of  75 
mg/kg/day.  In  the  developmental 
toxicity  study  in  rabbits,  the  maternal 
(systemic)  NOAEL  was  10  mg/kg/day, 
based  on  decreased  body  weight  gain  at 
the  LOEL  of  30  mg/kg/day.  The 
developmental  (pup)  NOAEL  was  30 
mg/kg/day,  based  on  increased 
resorptions  at  the  LOEL  of  60  mg/kg/ 
day. 

iii.  Reproductive  toxicity  study.  In  the 
2-generation  reproductive  study  in  rats, 
the  maternal  (systemic)  NOAEL  was  4 
mg/kg/day,  based  on  decreased  body 
weight  and  food  consumption, 
increased  number  of  dams  not 
delivering  viable  or  delivering 
nonviable  offspring,  and  increases  in 
adrenal  and  thyroid  weights  at  the  LOEL 
of  40  mg/kg/day.  The  reproductive 
(pup)  NOAEL  was  40  mg/kg/day,  the 
highest  dose  tested  (HDT). 

IV.  Pre-  and  post-natal  sensitivity.  The 
toxicological  data  base  for  evaluating 
pre-and  post-natal  toxicity  for 
fenbuconazole  is  complete  with  respect 
to  EPA's  current  data  requirements.  EPA 
has  determined  that  the  studies 
indicated  no  increased  susceptibility  of 
rats  or  rabbits  to  in  utero  and/or 
postnatal  exposure  to  fenbuconazole.  In 
the  prenatal  developmental  toxicity 
studies  in  rats  and  rabbits,  and  the  2- 
generation  reproduction  study  in  rats, 
toxicity  to  the  fetuses  and  offspring, 
when  observed,  occurred  at  equivalent 
or  higher  doses  and  was  not  judged  to 
be  more  severe  than  toxic  effects  on  the 
maternal  and  parental  animals.  Based 
on  the  developmental  and  reproductive 
toxicity  studies,  EPA  scientists 
concluded  that  the  FQPA  lOx 
uncertainty  factor  may  be  removed. 

V.  Conclusion.  There  is  a  complete 
toxicity  database  for  fenbuconazole  and 
exposure  data  is  complete  or  is 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures. 

2.  Acute  risk.  Toxicological  effects 
relevant  to  infants  and  children  that 
could  be  attributed  to  a  single  exposure 
(dose)  were  not  observed  in  oral  toxicity 
studies  including  the  developmental 
toxicity  studies  in  rats  and  rabbits.  A 
dose  and  endpoint  was  not  identified. 
Therefore,  an  aggregate  risk  assessment 
is  not  required  for  this  subpopulation. 

3.  Chronic  risk.  Using  the  exposure 
assumptions  described  above,  EPA  has 
concluded  that  aggregate  exposure  to 
fenbuconazole  from  food  will  utilize 
3.1%  of  the  RfD  for  the  most  highly 
exposed  subgroup  for  infants  and 
children,  non-nursing  infojits  <1  yr.  old. 
EPA  generally  has  no  conusm  for 
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exposures  balow  100%  of  the  RfD 
because  the  vJD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  ov#r  a  lifetime  will  not  pose 
appreciable  tisks  to  human  health. 
Etespite  the  potential  for  exposure  to 
fenbuconazole  in  drinking  water  and 
from  non-diatary,  non-occupational 
exposure,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
theRiD.        i 

4.  Short-  Of  intermediate-term  risk. 
Short-  and  ii^termediate-term  endpoints 
were  not  idetitified;  additionally, 
fenbuconazote  has  no  residential  uses. 
Thus  short-  and  intermediate-term 
aggregate  risk  assessments  are  not 
required.      J 

5.  Defenn/nafjon  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  ^  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  froip  aggregate  exposure  to 
fenbuconazole  residues. 

IV.  Other  Co^iderations 

A.  MetaboliSfn  In  Plants  and  Animals 

The  natura  of  the  residue  of 
fenbuconazole  in  plants  and  livestock  is 
adequately  understood,  for  this  action. 
The  residue  of  concern  is  fenbuconazole 
(alpha-(2-4-chlorophenyl)-ethyl]  alpha- 
phenyl-3-(l/f-l,2,4-triazole)-l- 
propanenitrile]  and  its  metabolites,  cis- 
5-{4-chloroplienyl)dihydro-3-phenyl-3- 
(lH-l,2,4-tritzole-l-yhnethyl)-2-3H- 
furanoneand^ans-5-(4- 
chlorophenyl)dihydro-3-phenyl-3-(lH- 
l,2,4-triazol9-l-ylmethyl)-2-3H-furanone 
(also  known  las  RH-9129  and  RH- 
9130,respectjvely),  expressed  as 
fenbuconazole  as  specified  in  40  CFR 
180.480. 

B.  Analytica.  Enforcement  Methodology 

Adequate  enforcement  methodology 
(gas  chromat|Dgraphy  with  a  nitrogen 
phosphorus  detector)  is  available  to 
enforce  the  tblerance  expression.  The 
method  has  |iot  yet  appeared  in  the 
Pesticide  Analytical  Manual  II,  but  may 
be  requested: from:  Calvin  Furlow, 
PIRIB.  IRSD  175020),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm|10lFF,  CM  #2,  1921 
Jefferson  Da^is  Hwy.,  Arlington,  VA, 
(703) 305-5229. 

C.  Magnitude  of  Residues 

Residues  of  fenbuconazole  and  its 
regulated  metabolites  are  not  expected 
to  exceed  0.^  ppm  in/on  whole 
grapefruit,  4J0  ppm  in  dried  citrus  pulp, 
and  35  ppm  in  citrus  oil.  Grapefruit 
pulp  is  not  a  poultry  feed,  but  may  be 
fed  to  other  livestock.  Therefore, 


residues  are  not  expected  to  exceed  0.01 
ppm  in  or  on  meat  and  meat  by- 
products of  cattle,  goats,  hogs,  horses, 
and  sheep. 

D.  International  Residue  Limits 

There  are  no  CODEX,  Canadian,  or 
Mexican  maximum  residue  limits 
(MRLs)  for  fenbuconazole  on  grapefruit 
or  livestock  commodities.  Thus, 
harmonization  is  not  an  issue  for  this 
use. 

E.  Rotational  Crop  Restrictions 

Grapefruit  is  not  rotated  to  other 
crops,  and  therefore,  rotational  crop 
restrictions  are  not  germane  to  this 
action. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  fenbuconazole 
and  its  metabolites  RH-9129  and  RH- 
9130,  expressed  as  the  parent 
fenbuconazole  in  grapefruit  at  0.5  ppm, 
in  grapefruit  pulp,  dried,  at  4.0  ppm,  in 
grapofruit  oil  at  35  ppm,  and  in  meat 
and  meat  by-products  of  cattle,  goats, 
hogs,  horses,  and  sheep  at  0.01  ppm. 

VI.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
ciurently  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  March  30,  1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
un  der  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorized  to  wave  any  fee 
requirement  "when  in  the  judgenpent  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 


additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  239,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
(703)  305-5697,  tompkins.jim@epa.gov. 
Requests  for  waiver  of  tolerance 
objection  fees  should  be  sent  to  James 
Hollins,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vn.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  under  docket  control  number 
(OPP-300776]  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  avfiilable 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C)  Office  of  Pesticide  Programs, 
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Environmental  Protection  Agency,  CM 
#2, 1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov. 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 
described  in  this  imit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  dociunent. 

Vin.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  time- 
limited  tolerances  under  FFDCA  section 
408(1)(6).  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  0MB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  fi'om 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  Aoril  23,  1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  under 
FFDCA  section  408  (1)(6),  such  as  the 
tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 


adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
unless  the  Federal  govenunent  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  fi-om  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 


of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

DC.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  20,  1999. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART180  — [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.480,  paragraph  (b)  by 
alphabetically  inserting  the  following 
commodities  to  the  table  to  read  as 
follows: 

§180.480    Fenbucorwzole;  tolerances  for 
residues. 


(b) 


4584 


Federal  Register /Vol.  64,  No.  19 /Friday,  January  29,  1999 /Rules  and  Regulations 


Commodit) 


Cattte.  fat  ... 
Cattie,  mbyp 
Cattte,  meat 
Goats,  fat  ... 
Goats,  mbyp 
Goats,  meat 
Grapefruit  ... 
Grapefruit  pulp 

dried. 
Grapefruit  oil  . 

Hogs,  fat  

Hogs,  mbyp  ... 
Hogs,  meat  ... 
Horses,  fat  .... 
Horses,  mbyp 
Horses,  meat 

Sheep,  fat  

Sheep,  mbyp . 
Sheep,  meat  . 


Parts  per 
million 


0.01 

0.01 

0.01 

0.01 

0.01 

0.01 

0.5 

4.0 

35 

0.01 

0.01 

0.01 

0.01 

0.01 

0.01 


0.01 
0.01 
0.01 


Expiration/ 

Revocation 

Date 


6/30/00 
6/30/00 
6/30/00 
6/30/00 
6/30/00 
6/30/00 
6/30/00 
6/30/00 

6/30/00 
6/30/00 
6/30/00 
6/30/00 
6/30/00 
6/30/00 
6/30/00 

6/30/00 
6/30/00 
6/30/00 


[FR  Doc.  99-2^07  Filed  l-2»-99;  8:45  am] 
BILUNO  CODE  66^0-60-^ 


ENVIRONM 
AGENCY 
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AL  PROTECTION 


40  CFR  Part  180 
[OPP-d00780-,  iFRL-6056-2] 
RIN  2070-AB7B 

Lambda-cytt^lothiln;  Pesticide 
Tolerances  f^r  Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPAI. 
ACTION:  Final  rule. 


SUMMARY:  Th  s  regulation  establishes  a 
time-limited  tolerance  for  the  combined 
residues  of  la^bda-cyhalothrin  and  its 
epimer  in  or  ^n  flax,  barley,  canola,  and 
sugarcane.  Tliis  action  is  in  response  to 
EPA's  grantiqg  of  an  emergency 
exemption  uiider  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  authorizing  use  of  the 
pesticide  on  llax,  barley,  canola,  and 
sugarcane.  This  regulation  establishes 
maximum  permissible  levels  for 
residues  of  laknbda-cyhalothrin  in  these 
food  commodities  pursuant  to  section 
408(I)(6)  of  tl^e  Federal  Food.  Drug,  and 
Cosmetic  Act;  as  amended  by  the  Food 
Quality  Protection  Act  of  1996.  These 
tolerances  will  expire  and  are  revoked 
on  December|31,  2000. 
DATES:  This  r^ulation  is  effective 
January  29,  1^99.  Objections  and 
requests  for  l^arings  must  be  received 
by  EPA  on  orlbefore  March  30. 1999. 


ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  [OPP-300780], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St..  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300780].  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  electronic 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCII  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  control  niunber  [OPP-300780]. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrew  Ertman,  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
nimiber,  and  e-mail  address:  Rm.  272, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  (703)  308-9367,  e- 
mail:  ertman.andrew@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  sections 
408  and  (1)(6)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a  and  (1)(6).  is  establishing  a 
tolerances  for  the  combined  residues  of 
the  insecticide  lambda-cyhalothrin  and 
its  epimer.  in  or  on  flax  seed  at  0.1  parts 
per  million  (ppm).  barley  bran  at  0.2 
ppm,  barley  grain  at  0.05  ppm.  barley 
hay  at  2.0  ppm,  barley  straw  at  2.0  ppm, 


canola  seed  at  0.1  ppm  and  sugarcane  at 
0.03  ppm.  These  tolerances  will  expire 
and  are  revoked  on  December  31.  2000. 
EPA  will  publish  a  document  in  the 
Federal  Register  to  remove  the  revoked 
tolerances  from  the  Code  of  Federal 
Regulations. 

I.  Background  and  Statutory  Findings 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3. 1996.  FQPA 
amends  both  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA).  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  in  this 
preeamble  and  discussed  in  greater 
detail  in  the  final  rule  establishing  the 
time-limited  tolerance  associated  with 
the  emergency  exemption  for  use  of 
propiconazole  on  sorghiun  (61  FR 
58135,  November  13, 1996)  (FRL-5572- 

9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue***  ." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
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chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  poUcy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerances  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emergency  Exemption  for  Lambda- 
cyhalothrin  on  Flax,  Barley,  Canola, 
and  Sugarcane  and  FFDCA  Tolerances 

North  Dakota  declared  a  crisis  for  the 
use  of  lambda-cyhalothrin  on  flax  to 
control  grasshoppers.  The  emergency 
was  due  to  a  lack  of  control  of  this  pest 
with  other  registered  alternatives. 
Grasshopper  infestations  in  1998  were 
significantly  greater  than  in  1997  and 
conditions  require  treatment  with 
lambda-cyhalothrin. 

Several  states  declared  crises  for  the 
use  of  lambda-cyhalothrin  on  barley  to 
control  the  Russian  wheat  aphid. 
Although  there  are  several  registered 
alternative  products  available,  each  has 
disadvantages,  including  lack  of 
efficacy,  that  lead  to  the  states 
requesting  the  use  of  lambda- 
cyhalothrin.  The  states  assert  that 
without  the  use  of  lambda-cyhalothrin. 
they  will  incur  significant  economic 
losses. 

Two  states  declared  crises  for  the  use 
of  lambda-cyhalothrin  on  canola  to 
control  flea  beetles.  The  applicants 
stated  that  flea  beetles  are  significant 
pests  of  seedling  canola  and  damage  the 
plants  by  feeding  on  leaf  tissue,  stems 
and  pods. 

Sugarcane  yield  loss  from  the 
sugarcane  borer  is  estimated  at  60% 
unless  adequately  controlled.  Registered 
alternatives  can  cause  secondary 
outbreaks  of  aphids  due  to  toxicity  to 
non-target  arthropods  (parasites  and 
predators).  EPA  has  authorized  under 
FIFRA  section  18  the  use  of  lambda- 
cyhalothrin  on  flax  for  control  of 
grasshoppers,  barley  for  control  of  the 
Russian  wheat  aphid,  canola  for  control 
of  flea  beetles  in  several  states,  and 
sugarcane  for  control  of  the  sugarcane 
borer  in  Louisiana.  After  having 
reviewed  the  submissions,  EPA  concurs 
that  emergency  conditions  exist  for 
these  states. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 


lambda-cyhalothrin  in  or  on  flax,  barley, 
canola.  and  sugarcane.  In  doing  so.  EPA 
considered  the  safety  standard  in 
FFDCA  section  408(b)(2).  and  EPA 
decided  that  the  necessary  tolerances 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  Consistent  with 
the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful.  EPA  is  issuing  these 
tolerances  without  notice  and 
opportunity  for  public  comment  under 
section  408(e).  as  provided  in  section 
408(1)(6).  Although  these  tolerances  will 
expire  and  are  revoked  on  December  31. 
2000.  under  FFDCA  section  408(1)(5). 
residues  of  the  pesticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerances  remaining  in  or  on  flax, 
barley,  canola,  and  sugarcane  after  that 
date  will  not  be  unlawful,  provided  the 
pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA,  and  the 
residues  do  not  exceed  a  level  that  was 
authorized  by  these  tolerances  at  the 
time  of  that  application.  EPA  will  take 
action  to  revoke  these  tolerances  earlier 
if  any  experience  with,  scientific  data 
on.  or  other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  lambda-cyhalothrin  meets 
EPA's  registration  requirements  for  use 
on  flax,  barley,  canola,  and  sugarcane  or 
whether  permanent  tolerances  for  these 
uses  would  be  appropriate.  Under  these 
circumstances,  EPA  does  not  believe 
that  these  tolerances  serve  as  a  basis  for 
registration  of  lambda-cyhalothrin  by  a 
State  for  special  local  needs  under 
FIFRA  section  24(c).  Nor  do  these 
tolerances  serve  as  the  basis  for  any 
State  other  than  North  Dakota, 
Minnesota.  Colorado,  Idaho,  and 
Louisiana  to  use  this  pesticide  on  these 
crops  under  section  18  of  FIFRA 
without  following  all  provisions  of 
EPA's  regulations  implementing  section 
18  as  identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemptions  for  lambda- 
cyhalothrin,  contact  the  Agency's 
Registration  Division  at  the  address 
provided  under  the  "ADDRESSES" 
section. 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 


complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26.  1997)  (FRL-5754- 
7). 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  lambda-cyhalothrin  and  to 
make  a  determination  on  aggregate 
exposure,  consistent  with  section 
408(b)(2).  for  a  time-limited  tolerance 
for  combined  residues  of  lambda- 
cyhalothrin  and  its  epimer  on  flax  seed 
at  0.1  ppm,  barley  bran  at  0.2  ppm. 
barley  grain  at  0.05  ppm.  barley  hay  at 
2.0  ppm,  barley  straw  at  2.0  ppm.  canola 
seed  at  0.1  ppm.  and  sugarcane  at  0.03 
ppm.  EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  lambda- 
cyhalothrin  are  discussed  in  this  unit. 

B.  Toxicological  Endpoint 

1.  Acute  toxicity.  The  acute  dietary 
RfD  is  0.005  milligrams/kilogram/day 
(mg/kg/day)  based  on  a  chronic  toxicity 
study  in  dogs.  The  systemic  No 
Observed  Adverse  Effect  Level  (NOAEL) 
was  determined  to  be  0.5  mg/kg/day 
based  on  gait  abnormalities.  An 
uncertainty  factor  of  100  was  applied. 

2.  Short-  and  intermediate-term 
toxicity.  The  short-  and  intermediate- 
term  dermal  toxicity  NOAEL  was 
determined  to  be  10.0  mg/kg/day  based 
on  mortality,  clinical  signs  and  effects 
on  body  weight  and  food  consumption 
in  a  21-day  dermal  rat  study.  An 
acceptable  MOE  will  be  2  100. 

3.  Chronic  toxicity.  EPA  has 
established  the  Reference  Dose  (RfD)  for 
lambda-cyhalothrin  at  0.001  mg/kg/day. 
This  RfD  is  based  on  a  No  Observed 
Adverse  Effect  Level  (NOAEL)  of  0.1 
mg/kg/day  in  a  chronic  toxicity  study  in 
dogs.  Symptoms  included  neurotoxicity, 
ataxia  and  convulsions.  An  uncertainty 
factor  of  100  was  applied. 

4.  Carcinogenicity.  Lambda- 
cyhalothrin  has  been  classified  by  the 
Agency  as  a  group  D  carcinogen  ("not 
classifiable  as  to  human 
carcinogenicity"). 
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C.  Exposures  and  Risks 


1.  From  food  and  feed  uses. 
Tolerances  have  been  established  under 
40  CFR  180.438  for  residues  of  lambda- 
cyhalothrin  ar  d  its  epimer  expressed  as: 
a  1:1  mixture  ( »f  (S)-a-cyano-3- 
phenoxybenz)^l-(Z)-(li?.3/?)-3-(2-chlGro- 
3,3.3-trifluoroprop-l-enyl)-2,2- 

ropanecarboxylate  and 
henoxybenzyl-(Z)- 
loro-3.3.3-trifluoroprop- 


dimethylcycl 

(fl)-a-cyano-3 

(lS,3S)-3-(2-c 

l-enyl)-2.2- 

dimethylcycl 

its  epimer  a  1 


jropanecaxboxylate  and 
mixture  of  {S)-a-cyano- 
3-phenoxyben^l-(Z)-(lS.3S)-3-(2- 
chloro-3,3,3-tiifluoroprop-l-enyl)-2.2- 
dimethylcyclcj-propanecarboxylate  and 
(/?)-a-cyano-3«henoxybenzyl  (Z)- 
(lfl.3fl)-3-(2-chloro-3,3,3-trifluoroprop- 
l-enyl)-2,2-dimethylcyclo- 
propanecarboxylate  in  numerous  plant 
commodities  4t  levels  ranging  from  0.01 
to  6.0  ppm;  injthe  fat  of  cattle,  goats, 
hogs,  horses,  and  sheep  at  3.0  ppm;  in 
the  meat  and  ipeat  byproducts  of  cattle, 
goats,  hogs,  hearses,  and  sheep  at  0.2 
ppm;  milkfat  ^t  5.0  ppm  (reflecting  0.2 
ppm  in  wholelmilk);  and  in  poultry  fat, 
meat,  meat  byproducts,  and  eggs  at  0.01 
ppm.  Food  additive  tolerances  have 
been  established  for  residues  of  lambda- 
cyhalothrin  ini  all  food  items  (other  than 
those  already  ( :overed  by  a  higher 
tolerance  as  a  result  of  use  on  growing 
crops)  in  food  [handling  establishments 
(0.01  ppm],  diied  hops  (10.0  ppm),  com 
grain  floiu-  (0.i5  ppm),  sunflower  oil 
(0.30  ppm),  ai|d  wheat  bran  (0.2  ppm). 
Feed  additive  tolerances  for  residues  of 
lambda-cyhal(>thrin  on  sunflower  hulls 
(0.50  ppm),  totnato  pumice  (6.0  ppm), 
and  wheat  bran  (0.2  ppm)  have  been 
established  under  40  CFR  180.438.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  from 
lambda-cyhalothrin  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concqm  occurring  as  a  result  of 
a  1-day  or  single  exposure. 

An  acute  diitary  (food)  risk 
assessment  was  performed  that  used  a 
tier  three  anali'sis  (i.e.,  Monte  Carlo)  of 
the  Novigen  DEEM  (Dietary  Exposure 
Evaluation  Model)  system,  which 
employed  bot^  percent  crop  treated  data 
and  processing  data  in  the  calculation. 
Flax  was  addeid  to  the  analysis  at  the 
100%  crop  trebted  level.  The  residue 
value  for  flax  Was  taken  from  canola 
which  is  anotlker  seed  oil.  The  DEEM 
analysis  evaluates  individual  food 
consumption  ks  reported  by 
respondents  ia  the  USDA  Continuing 
Surveys  of  Fo*d  Intake  by  Individuals 
(CSFII)  conducted  in  1989  through 


1991.  The  model  accumulates  exposu;« 
to  the  chemical  for  each  commodity  and 
expresses  risk  as  a  function  of  dietary 
exposure. 

Resulting  exposure  values  (at  the 
99.9th  percentile)  and  percentage  of  the 
acute  RfD  occupied  range  from  28%  for 
nursing  infants  (<1  year  old)  up  to  72% 
for  non-nursing  infants  (<1  year  old). 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD  (when 
the  FQPA  safety  factor  has  been 
removed,  as  it  has  in  this  case). 

ii.  Chronic  exposure  and  risk.  A  tier 
three  DEEM  chronic  exposure  analysis 
was  performed  using  anticipated 
residues,  percent  crop  treated,  and 
processing  data.  The  analysis  evaluates 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
CSFII  conducted  in  1989  through  1991. 
The  model  accumulates  exposure  to  the 
chemical  for  each  commodity  and 
expresses  risk  as  a  function  of  dietary 
exposure. 

The  existing  lambda-cyhalothrin 
tolerances  (published,  pending,  and 
including  the  necessary  Section  18 
tolerances)  result  in  Anticipated 
Residue  Contributions  (ARCs)  that  are 
equivalent  to  the  percentages  of  the 
Chronic  RfD  ranging  from  2%  for 
niu^ing  infants  (<1  year  old)  up  to  19% 
for  children  (1-6  years  old).  As  noted 
above,  the  Agency  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  (when  the  FQPA  safety  factor 
has  been  removed). 

Section  408(b)(2)(E)  authorizes  EPA  to 
use  available  data  and  information  on 
the  anticipated  residue  levels  of 
pesticide  residues  in  food  and  the  actual 
levels  of  pesticide  chemicals  that  have 
been  measured  in  food.  If  EPA  relies  on 
such  information,  EPA  must  require  that 
data  be  provided  5  years  after  the 
tolerance  is  established,  modified,  or 
left  in  effect,  demonstrating  that  the 
levels  in  food  are  not  above  the  levels 
anticipated.  Following  the  initial  data 
submission.  EPA  is  authorized  to 
require  similar  data  on  a  time  frame  it 
deems  appropriate.  As  required  by 
section  408(b)(2)(E).  EPA  will  issue  a 
data  call-in  for  information  relating  to 
anticipated  residues  to  be  submitted  no 
later  than  5  years  from  the  date  of 
issuance  of  this  tolerance. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  (PCT)  for 
assessing  chronic  dietary  risk  only  if  the 
Agency  can  make  the  following 
findings:  That  the  data  used  are  reliable 
and  provide  a  valid  basis  to  show  what 
percentage  of  the  food  derived  from 
such  crop  is  likely  to  contain  such 
pesticide  residue;  that  the  exposure 
estimate  does  not  underestimate 


exposure  for  any  significant 
subpopulation  group;  and  if  data  are 
available  on  pesticide  use  and  food 
consumption  in  a  particular  area,  the 
exposure  estimate  does  not  understate 
exposure  for  the  population  in  such 
area.  In  addition,  the  Agency  must 
provide  for  periodic  evaluation  of  any 
estimates  used.  To  provide  for  the 
periodic  evaluation  of  the  estimate  of 
percent  crop  treated  as  required  by  the 
section  408(b)(2)(F),  EPA  may  require 
registrants  to  submit  data  on  PCT. 

The  Agency  used  a  tier  three  DEEM 
analysis  provided  by  the  petitioner.  This 
analysis  was  performed  using 
anticipated  residues,  percent  crop 
treated,  and  processing  data. 

The  Agency  believes  that  the  three 
conditions,  discussed  in  section  408 
(b)(2)(F)  in  this  unit  concerning  the 
Agency's  responsibilities  in  assessing 
chronic  dietary  risk  findings,  have  been 
met.  The  PCT  estimates  are  derived 
from  Federal  and  private  market  survey 
data,  which  are  reliable  and  have  a  valid 
basis.  Typically,  a  range  of  estimates  are 
supplied  and  the  upper  end  of  this 
range  is  assumed  for  the  exposure 
assessment.  By  using  this  upper  end 
estimate  of  the  PCT,  the  Agency  is 
reasonably  certain  that  that  the 
percentage  of  the  food  treated  is  not 
likely  to  be  underestimated.  The 
regional  consumption  information  and 
consumption  information  for  significant 
subpopulations  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
lambda-cyhalothrin  may  be  applied  in  a 
particular  area. 

2.  From  drinking  water.  Estimated 
Environmental  Concentrations  (EECs) 
for  lambda-cyhalothrin  residues  were 
determined  to  be  0.095  jig/L  for  acute 
surface  water  and  0.003  ng/L  for  chronic 
surface  water. 

i.  Acute  exposure  and  risk.  [As 
mentioned  previously,  the  acute  risk  for 
"food  only"  does  not  exceed  EPA's  level 
of  concern.  Drinking  water  levels  of 
concern  (DWLOC)  for  acute  dietary 
exposure  range  from  14  ^^%/L  for  infants 
and  children  up  to  120  ng/L  for  the  U.S. 
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population  (48  states).  These  levels  are 
substantially  higher  than  the  surface 
water  EEC  (0.095  jig/L).  Therefore,  the 
risk  from  acute  aggregate  exposure  to 
lambda-cyhalothrin  does  not  exceed 
EPA's  level  of  concern. 

ii.  Chronic  exposure  and  risk.  As  is 
the  case  with  acute  risk,  the  chronic  risk 
for  "food  only"  does  not  exceed  EPA's 
level  of  concern.  DWLOC  for  chronic 
dietary  exposure  range  from  8  jig/L  for 
infants  and  children  to  32  ng/L  for  the 
U.S.  population.  These  levels  are 
substantially  higher  than  the  highest 
chronic  water  EEC  (0.003  jig/L).  Chronic 
residential  exposures  to  lambda- 
cyhalothrin  are  not  expected  for  current 
registered  uses.  Therefore,  chronic 
aggregate  exposure  to  lambda- 
cyhalothrin  does  not  exceed  EPA's  level 
of  concern. 

3.  From  non-dietary  exposure. 
Lambda-cyhalothrin  is  currently 
registered  for  use  on  several  non-food 
sites  that  include  general  pest  control 
(crack/crevice/spot),  termiticide, 
landscape,  turf  ornamentals, 
commercial  ornamentals,  golf  course 
turf,  cmd  unoccupied  agricultural 
premises.  A  risk  assessment  was 
performed  for  post  application  activities 
on  lawns  treated  vdth  lambda- 
cyhalothrin  previously.  At  the  time  that 
this  assessment  was  completed, 
exposiu«s  from  lavm  use  were 
considered  to  be  a  "worst  case"  estimate 
of  exposure  from  high-end  of  the 
registered  residential  uses. 

i.  Chronic  exposure  and  risk.  Chronic 
residential  exposures  to  lambda- 
cyhalothrin  are  not  expected  for 
currently  registered  uses  and  thus  a  risk 
assessment  is  not  required. 

ii.  Short-  and  intermediate-term 
exposure  and  risk.  Short-term  exposure 
and  risk  assessments  were  conducted  by 
the  Agency.  The  oral  MOEs  for  infants 
and  children  was  3,500;  the  dermal 
MOEs  were  1.5  million  for  the  U.S. 
population  and  7.810  for  infants  and 
children;  and  the  inhalation  MOEs  were 
15,000  for  the  U.S.  population  and  4,800 
for  infants  and  children.  All  of  the 
above  MOEs  are  well  above  the 
acceptable  short  term  MOE  of  100. 

The  Agency  also  conducted 
intermediate-term  exposure  and  risk 
assessments.  The  oral  MOEs  for  infants 
and  children  was  700;  the  dermal  MOEs 
were  1.5  million  for  the  U.S.  population 
and  7,810  for  infants  and  children;  and 
the  inhalation  MOEs  were  15,000  for  the 
U.S.  population  and  4,800  for  infants 
and  children.  All  of  the  above  MOEs  are 
well  above  the  acceptable  short  term 
MOE  of  100. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 


when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
lambda-cyhalothrin  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  lambda- 
cyhalothrin  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  lambda-cyhalothrin  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  more  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  The  acute  risk  for  "food 
only"  does  not  exceed  the  Agency's 
level  of  concern,  taking  up  32%  of  the 
RfD  for  the  U.S.  population.  The 
DWLOC  for  acute  dietary  exposure  is 
120  jig/L  for  the  U.S.  population,  well 
above  the  maximum  acute  EEC  of  0.095 
Hg/L. 

2.  Chronic  risk.  Using  the  ARC 
exposure  assumptions  described  in  this 
unit,  EPA  has  concluded  that  aggregate 
exposure  to  lambda-cyhalothrin  from 
food  will  utilize  7%  of  the  RfD  for  the 
U.S.  population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  discussed  below.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  The  DWLOCs  for 
chronic  risk  were  calculated  to  be  32  jig/ 
L  for  the  U.S.  population,  well  above  the 
maximum  chronic  EEC  of  0.003  jig/L. 
Chronic  residential  exposures  to 
lambda-cyhalothrin  are  not  expected  for 
currently  registered  uses  and  thus  a  risk 
assessment  is  not  required. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 


indoor  and  outdoor  residential 
exposure. 

i.  Short-term  aggregate  risk  (food  + 
water  +  residential).  MOEs  for  dietary 
and  residential  exposures  are  well  above 
the  acceptable  short-term  MOE  of  100 
and  the  short-term  aggregate  DWLOCs 
are  higher  than  average  surface  water 
EECs.  Therefore,  short-term  aggregate 
risk  does  not  exceed  EPA's  level  of 
concern. 

ii.  Intermediate-term  aggregate  risk 
(food  +  water  +  residential).  MOEs  for 
dietary,  residential  exposures  are  well 
over  the  acceptable  short-term  aggregate 
MOE  of  100  and  the  intermediate-term 
aggregate  drinking  water  DWLOCs  are 
higher  than  average  surface  water  EECs. 
Therefore,  intermediate-term  aggregate 
risk  does  not  exceed  EPA's  level  of 
concern. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Because  lambda- 
cyhalothrin  has  been  classified  as  a 
group  D  carcinogen,  "not  classifiable  as 
to  human  carcinogenicity."  this  risk 
assessment  is  not  required. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  lambda-cyhalothrin 
residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
lambda-cyhalothrin,  EPA  considered 
data  from  developmental  toxicity 
studies  in  the  rat  and  rabbit  and  a  2- 
generation  reproduction  study  in  the  rat. 
The  developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  human?.  EPA 
believes  that  reliable  data  support  using 
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the  standard  MOE  and  uncertainty 
factor  (usually  100  for  combined  inter- 
and  intra-sp  }cies  variability)  and  not  the 
additional  t(  nfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  6  xisting  guidelines  and 
when  the  se  i^erity  of  the  effect  in  infants 
or  children  (ir  the  potency  or  unusual 
toxic  proper  :ies  of  a  compound  do  not 
raise  concens  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies. 
From  the  developmental  toxicity  study 
in  rats,  the  qiatemal  (systemic)  NOAEL 
was  10  mg/lte/day.  The  maternal  Lowest 
Observed  Adverse  Effect  Level  (LOAEL) 
of  15  mg/kg)day  was  based  on  decreased 
body  weight  gain  and  decreased  food 
consumption.  The  developmental  (fetal) 
NOAEL  was  >  15  mg/kg/day  at  the 
highest  dose  tested  (HDT). 

From  the  i  levelopmental  toxicity 
studv  in  rabl  )its,  the  maternal  (systemic) 
NOAEL  was  10  mg/kg/day.  The 
maternal  LOAEL  of  30  mg/kg/day  was 
based  on  decreased  body  weight  gain. 
The  develop  mental  (fetal)  NOAEL  was  > 
30mg/kg/dav(HDT). 

iii.  Reprocuctive  toxicity  study.  From 
the  3-genera  ion  reproductive  toxicity 
study  in  rats ,  both  the  parental 
(systemic)  and  reproductive  (pup) 
NOAELs  were  1.5  mg/kg/day.  Both  the 
parental  (sys  temic)  and  reproductive 
(pup)  LOAE  -s  were  5  mg/kg/day.  They 
were  based  cm  a  significant  decrease  in 
parental  body  weight  (systemic)  or  a 
significant  d  ecrease  in  pup  body  weight 
(reproductive).  The  developmental 
NOAEL  was  5  mg/kg/day  (HDT). 

iv.  Pre-  and  post-natal  sensitivity.  The 
toxicology  d  ita  base  for  lambda- 
cyhalothrin  s  complete  with  respect  to 
current  toxi<  ological  data  requirements. 
There  are  nc  pre-  or  post-natal  toxicity 
concerns  for  infants  and  children,  based 
on  the  result  s  of  the  rat  and  rabbit 
developmen  tal  toxicity  studies  and  the 
3-generation  reproductive  toxicity  study 
in  rats. 

V.  Conclui  ion.  Based  on  the  above, 
EPA  conclu(  les  that  reliable  data 
support  the  ase  of  the  standard 
hundredfold  margin  of  uncertainty 
factor  and  that  an  additional  uncertainty 
factor  is  not  warranted  at  this  time. 

2.  Acute  n  sk.  The  acute  risk  for  "food 
only"  does  rot  exceed  the  Agency's 
level  of  concern,  taking  up  from  28%  of 
the  RfD  for  r  iirsing  infants  <1  year  old 
to  72%  for  n  on-nursing  infants  <1  year 
old.  The  DV\|LOC  for  acute  dietary 
exposure  is  14  jig/L  for  the  infants  and 
children,  we  11  above  the  maximum 
acute  EEC  ol  0.095  ng/L. 

3.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit,  EPA 
has  concluded  that  aggregate  exposure 
to  lambda-c  halothrin  from  food  will 


utilize  from  2%  of  the  RfD  for  nursing 
infants  <1  year  old  to  19%  of  the  RfD 
for  children  1-6  years  old.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  The  DWLOC  for 
chronic  dietary  exposure  is  8  ng/L  for 
the  infants  and  children,  well  above  the 
maximum  chronic  EEC  of  0.003  jig/L. 
Chronic  non-dietary,  non-occupational 
exposures  to  lambda-cyhalothrin  are  not 
expected  for  currently  registered  uses 
and  thus  a  risk  assessment  for  this 
exposure  portion  was  not  conducted. 

4.  Short-  or  intermediate-term  risk. 
The  short-  and  intermediate-term  risk 
estimates  for  infants  and  children  do  not 
exceed  the  Agency's  level  of  concern. 

5.  Detennination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
lambda-cyhalothrin  residues. 

rv.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

Data  on  plant  metabolism  show  that 
lambda-cyhalothrin  is  metabolized  by 
cleavage  of  the  ester  linkage  to  form 
cyclopropane  carboxylic  acids  and  the 
corresponding  phenoxybenzoic  acid 
and/or  3-phenoxybenzyl  alcohol.  The 
residues  to  be  regulated  are  lambda- 
cyhalothrin  and  its  epimer  as  specified 
in  40  CFR  180.438. 

Studies  of  lambda-cyhalothrin 
metabolism  in  ruminants  and  poultry 
have  been  reviewed.  In  addition  to  the 
plant  metabolites,  lambda-cyhalothrin 
animal  metabolites  include  3-(2-chloro- 
3,3,3-trifluoroprop-l-enyl)-2- 
hydroxymethyl-2-methylcyclopropane- 
carboxylic  acid  (OH-CPA)  and  4- 
hydroxy-3-phenoxybenzoic  acid  (4'-OH- 
3-PBAcid). 

Lambda-cyhalothrin  is  the  major 
component  of  the  residue,  except  in  the 
kidney  and  liver  of  ruminants  and  liver 
of  poultry,  hi  addition  to  the  plant 
metabohtes,  3-(2-chloro-3,3,3- 
trifluoroprop-l-enyl)-2-hydroxymethyl- 
2-methylcyclopropane-carboxyUc  acid 
(OH-CPA)  and  4-hydroxy-3- 
phenoxybenzoic  acid  (4'-OH-3PBAcid) 
may  be  present  in  significant  quantities. 
A  residue  transfer  study  in  which  cows 
were  fed  dietary  levels  of  8,  25  or  80 
ppm  lambda-cyhalothrin  demonstrated 
that,  at  <  8  ppm,  OH-CPA  levels  in 
tissue  would  not  exceed  0.01  ppm.  The 
Agency  has  determined  that  animal 
metabolites  do  not  need  to  appear  in  the 
tolerance  expression  at  this  time.  As 


with  plants,  the  residues  to  be  regulated 
are  lambda-cyhalothrin  and  its  epimer. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
is  available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Calvin  Furlow,  PRRIB, 
IRSD  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm  lOlFF,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA,  (703)  305-5229. 

C.  Magnitude  of  Residues 

Residues  are  not  expected  to  exceed 
0.1  ppm  in  flax  seed;  0.05  ppm  in  barley 
grain;  0.2  ppm  in  barley,  bran;  2  ppm  in 
barley,  straw;  2  ppm  in  barley,  hay;  0.10 
in  canola  seed;  and  0.03  ppm  in 
sugarcane  as  a  result  of  these  section  18 
uses. 

D.  International  Residue  Limits 

No  Codex  MRLs  for  residues  of 
lambda-cyhalothrin  have  been 
established  (only  cyhalothrin).  No 
Canadian  MRLs  have  been  established 
for  residues  of  lambda-cyhalothrin. 
Mexico  has  not  established  tolerances 
for  residues  of  lambda-cyhalothrin  on 
flax,  only  on  cottonseed  (0.05  ppm). 
Therefore,  harmonization  is  not  an 
issue. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  lambda- 
cyhalothrin  and  its  epimer  in  flax  seed 
at  0.1  parts  per  million  (ppm),  barley 
bran  at  0.2  ppm,  barley  grain  at  0.05 
ppm,  barley  hay  at  2.0  ppm,  barley 
straw  at  2.0  ppm,  and  canola  seed  at  0.1 
ppm. 

VI.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  March  30, 1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
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hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with  . 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C],  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  239,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  305-5697, 
tompkins.jim@epa.gov.  Requests  for 
waiver  of  tolerance  objection  fees 
should  be  sent  to  James  Hollins, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  "marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. . 


Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VII.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  under  docket  control  number 
(OPP-3007801  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Objections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 

opp-docket@epa.gov. 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 
described  in  this  unit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  wall  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

VIII.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  section  408  of  the  FFDCA.  The 
Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specficed  by  Executive 
Order  12875,  entitled  Enhancing  the 


Intergovernmental  Partnership  (58  FR 
58093.  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994).  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
In  addition,  since  tolerances  and 
exemptions  that  are  established  under 
FFDCA  section  408(1)(6),  such  as  the 
tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4,  1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28.  1993).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  lla)  of 
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Executive  Orqer  12875  do  not  apply  to 
this  rule. 

C.  Executive  drder  13084 
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List  of  Subject  in  40  CFR  Part  180 

Envirormier  tal  protection. 
Administrativ  5  practice  and  procedure. 
Agricultural  commodities.  Pesticides 


is  I 


and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  13,  1999. 
Peter  Caulkins, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.438.  by  revising  the  table 
in  paragraph  (b)  to  read  as  follows: 

§180.438    Lambda-cyhalothrin;  tolerances 
for  residues. 

•     •     •     •     * 

(b)  Section  18  emergency  exemptions. 


Comnxxlity 

Parts  per 
million 

Expiration/ 

revcx^ation 

date 

Barley,  txan 

Barley,  grain 

Barley,  hay  

Barley,  straw  

Canola,  seed 

Flax,  seed  

Sugarcane 

0.2 
0.05 
2.0 
2.0 
0.1 
0.1 
0.03 

12/31/00 
12/31/00 
12/31/00 
12/31/00 
12/31/00 
12/31/00 
12/31/00 

[FR  Doc.  99-2208  Filed  1-28-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
[SW-FRL-6219-2] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Final  Exclusion 

agency:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  granting  a  petition 
submitted  by  Occidental  Chemical  Inc. 
(Occidental),  to  exclude  from  hazardous 
waste  control  (or  delist)  certain  solid 
wastes.  The  wastes  being  delisted 
consist  of  Rockbox  Residue,  and 
Limestone  Sludge.  This  action  responds 
to  Occidental  Chemical's  petition  to 
delist  these  treated  wastes  on  a 
"generator  specific"  basis  from  the  lists 
of  hazardous  waste.  After  careful 
analysis,  the  EPA  has  concluded  that 
the  petitioned  wastes  are  not  hazardous 
wastes  when  disposed  of  in  Subtitle  D 
landfills/surface  impoundments.  This 


exclusion  applies  to  Rockbox  Residue 
and  Limestone  Sludge  generated  at 
Occidental  Chemical's  Ingleside.  Texas 
facility.  Accordingly,  this  final  rule 
excludes  the  petitioned  wastes  from  the 
requirements  of  hazardous  waste 
regulations  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
when  disposed  of  in  Subtitle  D 
landfills/surface  impoundments  but 
imposes  testing  conditions  to  ensure 
that  the  future-generated  wastes  remain 
qualified  for  deUsting. 
EFFECTIVE  DATE:  January  29. 1999. 
ADDRESSES:  The  public  docket  for  this 
final  rule  is  located  at  the 
Envirorunental  Protection  Agency 
Region  6. 1445  Ross  Avenue,  Dallas. 
Texas  75202,  and  is  available  for 
viewing  in  the  EPA  Freedom  of 
Information  Act  review  room  on  the  7th 
floor  from  9:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays.  Call  (214)  665-6444 
for  appointments.  The  reference  niunber 
for  this  docket  is  "TXDEL- 
OCCIDENTAL.  "  The  public  may  copy 
material  from  any  regulatory  docket  at 
no  cost  for  the  first  100  pages  and  at  a 
cost  of  $0.15  per  page  for  additional 
copies. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  Bill 
Gallagher,  at  (214)  665-6775.  For 
technical  information  concerning  this 
notice,  contact  Jon  Rinehart. 
Environmental  Protection  Agency.  1445 
Ross  Avenue.  Dallas.  Texas.  (214)  665- 
6789. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Authority 

Under  40  CFR  260.20  and  260.22. 
facilities  may  petition  the  EPA  to 
remove  their  wastes  from  hazardous 
waste  control  by  excluding  them  from 
the  lists  of  hazardous  wastes  contained 
in  §§261.31  and  261.32.  Specifically. 
§  260.20  allows  any  person  to  petition 
the  Administrator  to  modify  or  revoke 
any  provision  of  parts  260  through  265 
and  268  of  Title  40  of  the  Code  of 
Federal  Regulations;  and  §  260.22 
provides  generators  the  opportunity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  "generator-specific"  basis 
firom  the  hazardous  waste  lists. 
Petitioners  must  provide  sufficient 
information  to  EPA  to  allow  the  EPA  to 
determine  that  the  waste  to  be  excluded 
does  not  meet  any  of  the  criteria  imder 
which  the  waste  was  listed  as  a 
hazardous  waste.  In  addition,  the 
Administrator  must  determine,  where 
he/she  has  a  reasonable  basis  to  believe 
that  factors  (including  additional 
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constituents)  other  than  those  for  which 
the  waste  was  listed  could  cause  the 
waste  to  be  a  hazardous  waste,  that  such 
factors  do  not  warrant  retaining  the 
waste  as  a  hazardous  waste. 

B.  History  of  This  Rulemaking 

Occidental  Chemical-Ingleside 
petitioned  the  EPA  to  exclude  from 
hazardous  waste  control  its  Limestone 
Sludge,  Rockbox  Residue,  and  Caustic 
Neutralized  Wastewater  waste  generated 
at  the  wastewater  treatment  facility.  The 
Rockbox  Residue  and  Limestone  Sludge 
are  currently  disposed  in  an  off-site 
hazardous  waste  landfill.  The  Caustic 
Neutralized  Wastewater  is  discharged 
through  its  National  Pollution  Discharge 
Elimination  System  (NPDES)  permit. 
After  evaluating  the  petition,  EPA 


proposed,  on  May  11,  1998,  to  exclude 
all  three  of  Occidental  Chemical's 
wastes  from  the  lists  of  hazardous 
wastes  under  §§  261.31  and  261.32.  See 
63  FR  25797.  This  rulemaking  addresses 
pubhc  comments  received  on  the 
proposal  and  finalizes  the  proposed 
decision  to  grant  Occidental  Chemical's 
petition. 

II.  Disposition  of  Petition 

Occidental  Chemical  Incorporated — 
Ingleside,  Texas  78362-0710 

A.  Proposed  Exclusion 

Occidental  Chemical  petitioned  EPA 
to  exclude,  from  the  lists  of  hazardous 
wastes  contained  in  40  CFR  261.31  and 
261.32,  an  annual  volume  of  Rockbox 
Residue,  Limestone  Sludge,  and  Caustic 


Neutralized  Wastewater  generated  from 
the  wastewater  treatment  plant. 
Specifically,  in  its  petition.  Occidental 
requested  that  EPA  grant  a  standard 
exclusion  for  128  cubic  yards  of 
Rockbox  Residue,  1,114  cubic  yards  of 
Limestone  Sludge,  and  146,284  cubic 
yards  of  Caustic  Neutralized  Wastewater 
generated  per  calender  year.  The 
Rockbox  Residue,  Limestone  Sludge, 
and  Caustic  Neutralized  Wastewater  are 
listed  for  six  EPA  Hazardous  Waste 
Numbers  due  to  the  "derived-from"  and 
mixture  rules.  The  wastes  are  listed  as 
K019,  K020,  FOOl,  F003,  F005  and  F025. 
The  listed  constituents  of  concern  for 
these  EPA  Hazardous  Waste  Numbers 
are  shown  in  Table  1.  See  40  CFR  part 
261,  Appendix  VII. 


Table  i.— Hazardous  Waste  Codes  Associated  With  Wastewater  Streams 


Waste  code 

Basis  for  characteristics/listing 

KOI  9/K020 

FOOl   

F003  

F005  

F025  

Ethylene  dichloride,  1.1,1-trichloroethane,  l,l.2-trichloroethane,  1,1,1,2-tetrachloroettiane.  1,1.2.2- 
tetrachloroethane,  trichloroethylene.  tetrachloroethylene,  cartx)n  tetrachloride,  chloroform,  vinyl  chloride, 
vinyltdene  chloride. 

Tetrachloroethylene,  trichloroethylene,  methylene  chlonde,  1,l.1-trichloroethane,  cartxjn  tetrachloride, 
chlorinated  fluorocartX)ns. 

N.A.  Waste  is  hazardous  because  it  fails  the  test  for  the  characteristic  of  ignitat>ility.  corrosivrty,  or  reactiv- 
ity. 

Toluene,  methyl  ethyl  ketone,  carbon  disulfide,  isobutanol,  pyridine,  t)enzene,  2-ethoxyethanol.  2- 
nitropropane. 

Chloromethane,  dichloromethane,  trichlororT>ethane,  cart)on  tetrachloride,  chloroethylene.  1.1- 
dichloroethane,  1,2-dichloroethane,  trans-1,2-dichloroethylene,  i,l-dichlorothylene,  1,1,1-trichloroethane, 
1,1,2-trichloroethane,  trichlorothylene,  1,1,1,2-tetrachloroethane,  1,1,2,2-tetrachloroethane. 
tetrachloroethylene,  pentachloroethane,  hexachloroethane.  3-chloropropene,  dtchloropropane, 
dichloropropene,  2<hloro-1,3-butadiene,  hexachloro-1,3-t)utadiene,  hexachlorocydopentadiene,  ben- 
zene, chlorobenzene.  dichlorot)enzene,  l.2,4-trichlorot)enzene,  tetrachlorobenzene,  pentachlorobenzene, 
hexachlorobenzene,  toluene,  naphthalene. 

Occidental  Chemical  petitioned  to 
exclude  the  Rockbox  Residue, 
Limestone  Sludge,  and  Caustic 
Neutralized  Wastewater  treatment 
residues  because  it  does  not  believe  that 
the  petitioned  wastes  meet  the  criteria 
for  which  they  were  listed. 

Occidental  also  believes  that  the 
wastes  do  not  contain  any  other 
constituents  that  would  render  them 
hazardous.  Review  of  this  petition 
included  consideration  of  the  original 
listing  criteria,  as  well  as  the  additional 
listing  criteria  and  the  additional  factors 
required  by  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  of  1984. 
See  section  222  of  HSWA.  42  U.S.C. 
6921(f).  and  40  CFR  260.22(d)  (2)-(4). 

In  support  of  its  petition,  which 
included  the  sampling  and  analysis 
plan.  Occidental  submitted:  (1) 
Descriptions  of  its  waste  water 
treatment  processes  and  the  incineration 
activities  associated  with  petitioned 
waste;  (2)  results  of  the  total  constituent 
list  for  40  CFR  part  264.  Appendix  IX 
volatiles.  semivolatiles,  and  metals 


except  for  pesticides,  herbicides,  and 
PCBs;  (3)  results  of  the  constituent  list 
for  Appendix  IX  on  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP)  extract  for  volatiles. 
semivolatiles,  and  metals;  (4)  results  for 
reactive  sulfide;  (5)  results  for  reactive 
cyanide;  (6)  results  for  pH;  (7)  results  of 
the  total  basis  for  dioxin  and  furan;  and 
(8)  results  of  the  dioxin  and  furan  TCLP 
extract. 

B.  Summary  of  Comments  and 
Responses 

The  EPA  received  public  comment  on 
May  11. 1998,  on  the  delisting  proposal 
from  two  interested  parties,  the 
Environmental  Defense  Fund  (EDF)  and 
the  petitioner.  Occidental  Chemical. 

Comment 

Efficacy  of  the  TCLP.  In  a  recent 
delisting  decision,  EPA  concluded  that 
the  TCLP  may  not  accurately  predict 
leachability  in  a  highly  alkaline  waste. 
Based  on  that  decision,  the  EDF 
commented  on  the  efficacy  of  the  TCLP 


and  suggested  that  the  pH  be  tested  on 
the  Limestone  Sludge  and  Rockbox 
Residue  as  the  pH  of  the  Limestone 
Sludge  is  9.55.  It  was  suggested  that  the 
TCLP  values  may  vary  with  changing 
pH  values. 

Response 

Caustic  Neutralized  Wastewater  is  not 
being  delisted.  The  EPA  does  not  expect 
the  pH  of  the  Limestone  Sludge  or 
Rockbox  Residue  to  vary  greatly,  based 
upon  historical  data  submitted  by  the 
company.  The  Limestone  Sludge  was 
tested  for  pH  on  six  different  occasions. 
The  values  were  as  follows:  (1)  8.81,  (2) 
7.97,  (3)  8.03,  (4)  7.95,  (5)  8.19.  (6)  9.55. 
which  are  in  standard  units.  In  a  recent 
delisting  action,  to  which  the 
commenter  referred.  EPA  determined, 
based  upon  unusually  high  pH  values 
which  sometimes  exceeded  13.  that  the 
accuracy  of  the  TCLP  results  was 
skewed.  See  62  FR  41009  (July  31. 
1997).  There  has  been  no  indication  that 
pH  levels  of  the  Limestont  Sludge  or 
Rockbox  Residue  even  approach  this 
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magnitude.  >  .dditionally.  waste  that  was 
the  subject  o '  the  earlier  action  was 
disposed  of  in  a  monofill,  a  fact  which 
is  at  odds  wi  h  the  premise  of  the  TCLP. 
The  TCLP  w;  is  designed  to  predict 
codisposal  ii  a  municipal  landflll  not  a 
monofill.  Oc:idental  will  dispose  of  its 
waste  in  a  Si  btitle  D  landfill  where 
codisposal  will  occur.  At  this  time  EPA 
has  no  reason  to  believe  the  TCLP  is  not 
an  efficacious  test  as  applied  to  these 
wastes. 

The  EPA  V  ill  revise  the  requirements 
for  the  verification  testing  to  include  pH 
testing  for  th ;  wastes  Rockbox  Residue 
and  Limestone  Sludge.  Verification 
sampling  wil  1  determine  if  the  waste 
will  continu(  <  to  be  dehsted. 

Air  Pathwi  y  Risk  Analysis.  A 
comment  wa  >  received  concerning  the 
air  pathway  lisk  analysis  performed  by 
EPA.  First,  it  was  suggested  that  EPA 
did  not  evali  ate  the  risk  ft'om  storing 
the  waste  in  anks  prior  to  disposal  in 
a  landfill.  Second,  a  comment  was  made 
that  the  distance  of  1,000  feet  from  the 
source  to  a  pi  )tential  receptor  used  in 
analysis  of  ai  i  air  pathway  was  too  a 
great  distano;.  Third,  a  comment  was 
made  conceriing  the  active  life  of  the 
landfill  used  in  the  model.  The  model 
used  18.6  yei  js  when  the  commenter 
suggested  th{  t  40  years  should  instead 
be  used.  Fou:th,  it  was  suggested  that 
EPA  failed  to  consider  the  disposal  of 
other  Occideital  wastes  in  the  landfill, 
therefore,  a  cumulative  affect  should 
have  been  m(  »deled. 

Response 

The  wastes  were  modeled  using  a 
landfill  life  o '  40  years  as  opposed  to 
18.6  years  and  a  distance  of  150  feet  to 
the  nearest  rtceptor  as  opposed  to  1.000 
feet.  There  w  is  no  change  in  the 
delisting  vah  es;  therefore,  the  delisting 
will  be  approved  based  on  this 
evaluation.  T  lis  analysis  will  be 
included  in  t  le  RCRA  public  docket  for 
today's  decis  on  additionally,  EPA 
similarly  adjusted  these  factors  to 
determine  the  effect  on  the  modeling  for 
air  emissions^  The  results  were  not 
significantly  Impacted.  The  commenter 
noted  that  other  studies  have  been  used 
with  the  different  landfill  life  lengths.  In 
listing  detenminations  like  the 
Petroleum  Rafining  Listing 
Determination,  a  landfill  life  of  30  years 
was  used  in  lieu  of  20  years.  For  listing 
determinations,  waste  disposal  of 
materials  may  already  be  managed  in  a 
nonhazardoup  landfill.  In  contrast,  a 
petitioned  waste  is  hazardous  imtil  it 
has  been  deUpted,  thus,  the  waste 
should  be  mabaged  in  a  hazardous 
waste  landfill  until  the  petition  is 
finalized.  According  to  the  1986 
Landfill  Survey  Act.  the  planned 


landfill  units  average  approximately 
21.3  years  of  life.  The  active  units  in  the 
recalculation  average  less  than  20  years. 
Currently,  until  further  studies  have 
been  completed,  EPA  will  continue  to 
use  a  basis  of  20  years  after  the  active 
landfill  hfe.  The  model  that  is  utilized 
by  EPA  only  considers  the  waste  that  is 
being  delisted  and  no  other  Occidental 
waste  that  is  co-disposed  at  a  landfill. 

Comment 

Comment  was  also  made  concerning 
storage  of  these  wastes  in  tanks.  The 
position  was  taken  that  they  should  be 
considered  in  an  air  pathway  risk 
analysis. 

Response 

These  tanks  are  covered  so  it  is  not 
appropriate  to  consider  an  air  pathway 
risk  for  this  petition. 

Comment 

Due  to  the  presence  of  dioxin  in  the 
Occidental  waste,  the  commenter  felt 
that  a  more  comprehensive  risk 
evaluation  should  be  done  before  the 
delisting  petition  could  be  approved. 

Response 

The  concentration  of  the  dioxin  in 
this  waste  is  very  low,  therefore  EPA  felt 
the  evaluation  that  was  done  was 
adequate. 

Use  of  the  EPACMTP  Model. 
Occidental  felt  that  the  EPACMTP 
model,  which  was  used  in  the  initial 
screening  to  determine  if  the  petitioned 
waste  was  a  candidate  for  a  delisting 
petition,  should  be  utihzed  in  the 
proposed  Federal  Register.  This  model 
was  used  as  a  tool  to  preUminarily 
determine  whether  the  wastes  could 
meet  the  criteria  for  delisting. 

Response 

The  EPACML  model  was  utilized 
because  it  is  the  model  used  in  all 
previously  approved  delisting  petitions, 
hi  order  for  the  EPACMTP  to  actually  be 
used  in  approval  of  a  delisting  petition, 
the  model  itself  would  have  to  have 
been  proposed  for  formal  adoption  and 
opportunity  for  public  comment  on  its 
adoption  would  have  been  necessary. 
The  EPA  felt  instead  that  if  the  waste 
streams  could  pass  the  delisting  levels 
using  the  EPACML  model,  then  that 
model  would  continue  to  be  used  in  the 
petitions.  Until  the  Agency  has 
completed  its  adoption  of  the  EPCMTP 
model  for  delisting,  the  EPACML  model 
will  continue  to  be  used. 

Typographical  Errors  and  Corrections. 
There  were  mathematical  errors  found 
in  the  petition  and  in  the  consistent  use 
of  nondetectable  constituents  in  the 
delisting  evaluation. 


Response 

The  mathematical  errors  will  be 
corrected  in  the  final  Federal  Register. 
The  nondetectable  total  constituents 
vrill  be  included. 

Addition  of  Brine  Sludge.  The  facility 
proposes  to  add  brine  sludge  upstream 
of  the  rockbox  to  help  neutralize  the 
acid  stream  prior  to  entering  the 
rockbox  tank.  This  material  is  currently 
being  disposed  in  a  Class  1 
nonhazardous  landfill.  The  facility  feels 
that  this  is  a  method  of  recycle/reuse. 

Response 

No  analysis  of  brine  sludge  after  it  is 
mixed  with  Rockbox  Residue  has  been 
provided  to  EPA,  therefore,  is  unable  to 
adequately  assess  effect  on  the  delisted 
waste  streams.  The  brine  sludge  may  not 
be  added  to  the  delisted  waste  streams 
until  a  petition  containing  the  required 
delisting  criteria  is  submitted  and 
approved  allowing  EPA  to  evaluate  its 
merit. 

Increase  in  Waste  Volume 

Comment 

The  facility  would  like  to  increase  the 
waste  volume  for  the  Rockbox  Residue 
from  128  cubic  yards  to  1,000  cubic 
yards  per  year.  The  plant  apparently  has 
gathered  information  that  additional 
waste  will  be  generated  and  therefore 
requests  that  the  increased  aimual 
volume  be  allowed. 

Response 

A  change  in  the  volomie  of  Rockbox 
Residue  waste  will  not  change  the 
Dilution  Attenuation  Factor  (DAF), 
therefore  the  delisting  levels  wall  remain 
the  same.  The  EPA  approves  the  request 
to  increase  the  volume  of  Rockbox 
Residue  from  128  cubic  yards  to  1,000 
cubic  yards  and  revising  the  exclusion. 

Removal  of  Caustic  Neutralized 
Wastewater 

Comment 

The  facility  has  reconsidered  its      ^^^ 
request  for  delisting  the  Caustic 
Neutralized  Wastewater  and  has 
decided  to  remove  the  request  for 
delisting  this  waste. 

Response 

The  facility  was  planning  on 
managing  this  waste  in  the  same  manner 
regardless  of  whether  the  delisting 
petition  was  approved  or  denied. 
Therefore,  delisting  of  this  waste  stream 
will  not  be  made  fGial. 

Conclusions 

For  reasons  stated  in  both  the 
proposal  and  this  document,  EPA 
believes  that  Occidental  Chemical's 
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Limestone  Sludge,  and  Rockbox  Residue 
should  be  excluded  from  hazardous 
waste  control.  The  EPA  therefore  is 
granting  a  final  exclusion  to  Occidental 
Chemical,  located  in  Ingleside,  Texas, 
for  its  Limestone  Sludge  and  Rockbox 
Residue.  This  exclusion  applies  to  the 
waste  described  in  the  petition  only  if 
the  requirements  described  in  Table  1  of 
part  261  and  the  conditions  contained 
herein  are  satisfied.  The  maximum 
annual  volume  of  Limestone  Sludge  is 
1,114  cubic  yards  and  the  Rockbox 
Residue  is  1,000  cubic  yards. 

Although  management  of  the  waste 
covered  by  this  petition  is  relieved  from 
Subtitle  C  jurisdiction,  the  generator  of 
the  waste  in  an  on-site  facility,  must 
either  treat,  store,  or  dispose  of  the 
waste  or  ensure  that  the  waste  is 
delivered  to  an  off-site  storage, 
treatment,  or  disposal  facility  which  is 
permitted,  licensed  or  registered  by  a 
state  to  manage  municipal  or  industrial 
solid  waste. 

in.  Limited  EfFect  Of  Federal  Exclusion 

The  final  exclusion  being  granted 
today  is  issued  under  the  Federal 
(RCRA)  delisting  program.  States, 
however  are  allowed  to  impose  their 
own,  non-RCRA  regulatory 
requirements  that  are  more  stringent 
than  EPA's  pursuant  to  section  3009  of 
RCRA.  These  more  stringent 
requirements  may  include  a  provision 
which  prohibits  a  Federally-issued 
exclusion  fi-om  taking  effect  in  the  State. 
Because  a  petitioner's  waste  may  be 
regulated  under  a  dual  system  (i.e.,  both 
Federal  (RCRA)  and  State  (non-RCRA 
programs),  petitioners  are  lu^ed  to 
contact  the  State  regulatory  authority  to 
determine  the  current  status  of  their 
wastes  imder  the  State  law. 

Furthermore,  some  States  (e.g., 
Louisiana,  Georgia,  Illinois)  are 
authorized  to  administer  a  deUsting 
program  in  lieu  of  the  Federal  program, 
i.e.,  to  make  their  own  delisting 
decisions.  Therefore,  this  exclusion 
does  not  apply  in  those  authorized 
States.  If  the  petitioned  waste  will  be 
transported  to  or  managed  in  any  State 
with  delisting  authorization.  Occidental 
must  obtain  delisting  authorization  from 
that  State  before  the  waste  can  be 
managed  as  non-hazardous  in  the  State. 

IV.  EfiPective  Date 

This  rule  is  effective  January  29, 1999. 
The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  commimity  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here 
because  this  rule  reduces,  rather  than 


increases,  the  existing  requirements  for 
persons  generating  hazardous  wastes. 
These  reasons  also  provide  a  basis  for 
making  this  rule  effective  immediately, 
upon  publication,  under  the 
Administrative  Procedure  Act,  pursuant 
to  5  U.S.C.  553(d). 

V.  Regulatory  Impact 

Under  Executive  Order  12866,  EPA 
must  conduct  an  "assessment  of  the 
potential  costs  and  benefits"  for  all 
"significant"  regulatory  actions.  This 
proposal  to  grant  an  exclusion  is  not 
significant,  since  its  effect,  if 
promulgated,  would  be  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regulations.  This  reduction  would  be 
achieved  by  excluding  waste  generated 
at  a  specific  facility  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling  a 
facility  to  treat  its  waste  as  non- 
hazardous.  There  is  no  additional 
impact  due  to  today's  rule.  Therefore, 
this  proposal  would  not  be  a  significant 
regulation,  and  no  cost/benefit 
assessment  is  required.  The  Office  of 
Management  and  Budget  (OMB)  has  also 
exempted  this  rule  from  the  requirement 
for  OMB  review  under  section  (6)  of 
Executive  Order  12866. 

VI.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
imless  the  Federal  government  provides 
the  funds  necess«u7  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfundwl,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  concerns,  copies  of 
written  communications  from  the 
govenmients,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  E.O.  12875 
requires  EPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  state,  local,  and 
tribal  govenunents  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

Vn.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 


applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  this  is 
not  an  economically  significant 
regulatory  action  as  defined  by  E.O. 
12866  and  the  environmental  health  or 
safety  risks  addressed  by  this  action  do 
not  have  a  disproportionate  effect  on 
children. 

Vni.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  "Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

IX.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
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available  fo:  public  comment  a 
regulatory  f  exibility  analysis  which 
describes  thfe  impact  of  the  rule  on  small 
entities  (i.e.  small  businesses,  small 
organizatior  s,  and  small  governmental 
jurisdiction! ).  No  regulatory  flexibility 
analysis  is  rw^uired,  however,  if  the 
Administrator  or  delegated 
representati  /e  certifies  that  the  rule  wrill 
not  have  an] '  impact  on  any  small 
entities. 

This  rule,  if  promulgated,  will  not 
have  any  ad  ferse  economic  impact  on 
any  small  ei  itities  since  its  effect  would 
be  to  reduce  the  overall  costs  of  EPA's 
hazardous  vaste  regulations  and  would 
be  limited  t<i  one  facility.  Accordingly, 
I  hereby  cerl  ify  that  this  proposed 
regulation,  i:  promulgated,  will  not  have 
a  significant]  economic  impact  on  a 
substantial  dumber  of  small  entities. 
This  regulat  on,  therefore,  does  not 
require  a  rej  ulatory  flexibility  analysis. 

X.  Submission  to  Congress  and  the 
General  Acc^ounting  Office 

Under  section  801(a)(1)(A)  of  the 
Admiiiistrat  ve  Procedures  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  I  nforcement  Fairness  Act  of 
1996,  EPA  s  jbmitted  a  report  containing 
this  rule  ant  other  required  information 
to  the  U.S.  S  enate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  ^o  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "majoij  rule"  as  defined  in  section 
804  (2)  of  th^  APA  as  amended. 

XI.  Paperwork  Reduction  Act 

collection  and 
ig  requirements  associated 


Informatiqn 
recordkeepi 
with  this  pr(iposed  rule  have  been 


approved  by  the  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L.  96-511,  44  U.S.C. 
3501  et  seq.)  and  have  been  assigned 
OMB  Control  Number  2050-0053. 

XII.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA), 
P.L.  104—4,  which  was  signed  into  law 
on  March  22,  1995,  EPA  generally  must 
prepare  a  written  statement  for  rules 
with  Federal  mandates  that  may  result 
in  estimated  costs  to  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  required  for  EPA  rules, 
under  section  205  of  the  UMRA,  EPA 
must  identify  and  consider  alternatives, 
including  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  EPA  must  select  that  alternative, 
unless  the  Administrator  explains  in  the 
final  rule  why  it  was  not  selected  or  it 
is  inconsistent  with  law.  Before  EPA 
establishes  regulatory  requirements  that 
may  significantly  or  imiquely  affect 
small  governments,  including  tribal 
governments,  it  must  develop  under 
section  203  of  the  UMRA  a  small 
goverrunent  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements.  The  UMRA  generally 
defines  a  Federal  mandate  for  regulatory 


purposes  as  one  that  imposes  an 
enforceable  duty  upon  state,  local,  or 
tribal  governments  or  the  private  sector. 
EPA  finds  that  today's  delisting  decision 
is  deregulatory  in  nature  and  does  not 
impose  any  enforceable  duty  on  any 
State,  local,  or  tribal  governments  or  the 
private  sector.  In  addition,  the  proposed 
delisting  decision  does  not  establish  any 
regulatory  requirements  for  small 
governments  and  so  does  not  require  a 
small  government  agency  plan  under 
UMRA  section  203. 

List  of  Subjects  in  40  CFR  Part  261 

Enviroiunental  protection,  Hazardous 
waste,  Recycling,  Reporting  and 
recordkeeping  requirements. 

Authority:  Sec.  3001(0  RCRA,  42  U.S.C. 
6921(f). 

Dated:  December  29, 1998. 

WiUiam  N.  Rhea, 

Acting  Director,  Multimedia  Planning  and 
Permitting. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  261  is  amended 
as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6903,  6912(a),  6921, 
6922,  and  6938. 

2.  In  Tables  1,  and  2  of  Appendix  IX 
of  part  261,  add  the  following  waste 
stream  in  alphabetical  order  by  facility 
to  read  as  follows: 

Appendix  IX — Wastes  Excluded  Under 
§§260.20  and  260.22 


Table  i  .—Wastes  Excluded  From  Non-Specific  Sources 


Facility 


Address 


Waste  description 


Occidental 
Chemical. 


Ingleside,  Limestone  Sludge,  (at  a  maximum  generation  1,114  cubic  yards  per  calender  year)  Rockbox  Residue,  (at  a 

Texas.  maximum  generation  of  1 ,000  cubic  yards  per  calender  year)  generated  by  Occidental  Chemical  using  the 

wastewater  treatment  process  to  treat  the  Rockbox  Residue  and  the  Limestone  Sludge  (EPA  Hazardous 

Waste  No.  F025,  F001,  F003,  and  F005)  generated  at  Occidental  Chemical. 

Occidental  Chemical  must  implement  a  testing  program  that  meets  the  following  conditions  for  the  exclusion  to 

be  valid: 
(1)  Delisting  Levels:  All  concentrations  for  the  following  constituents  must  not  exceed  the  following  levels 
(ppm).  The  Rockbox  Residue  and  the  Limestone  Sludge,  must  be  measured  in  the  waste  leachate  by  the 
method  specified  in  40  CFR  Part  261.24. 

(A)  Rocktxjx  Residue 

(i)  Inorganic  Constituents:  BariunvlOO;  ChromiunvS;  Copper-130;  Lead-1.5;  Seleniunvl;  Tin-2100;  Vanadium- 

30;  Zinc- 1,000 
(ii)  Organic  Constituents;  Acetone-400;  Bromodichloromethane-0.14:  BronnofomD-1 .0;  Chlorodibromethane-0.1; 

Chloroform-1.0;  Dchloromethane-1 .0;  Ethylben2ene-7,000;  2,3,7,8-TCDD  Equivalent-0.00000006 

(B)  Limestone  Sludge 

(i)  Inorganic  Constituents:  Antimony-0.6;  Arsenic-5;  BariunvlOO;  Beryllium-0.4;  ChromiunvS;  Cot>alt-210;  Cop- 
per-130; Lead-1.5;  Nickel- 70;  Selenium-5;  Silver-5;  Vanadium-30;  Zinc-1,000 

(ii)  Organic  Constituents  Acetone-400;  Bromoform-1.0;  Chlorodibromomethane-0.1;  Dichloromethane-l  .0; 
Diethyl  phthalate-3,000,  Ethylbenzene-7,000;  1,1.1-Trichloroethane-20;  Toluene-700;  Trichlorofluoromethane- 
1,000,  Xylene- 10,000,  2,3,7,8-TCDD  Equivalent-0.00000006; 
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Table  i  .—Wastes  Excluded  From  Non-Specific  Sources— Continued 


Facility 


Address 


Waste  description 


(2)  Waste  Holding  and  Handling:  Occidental  Chemical  must  store  in  accordance  with  its  RCRA  permit,  or  corv 
tinue  to  dispose  of  as  hazardous  waste  all  Rod^txix  Residue  and  the  Lin^stone  Sludge  generated  until  tt>e 
verification  testing  descrit>ed  in  Condition  (3)(B),  as  appropriate,  is  compieted  and  valid  analyses  derrv 
onstrate  ttiat  condition  (3)  is  satisfied.  If  the  levels  of  constituents  measured  in  the  samples  of  the  RocktMx 
Residue  and  the  Limestone  Sludge  do  not  exceed  ttie  levels  set  forth  in  Condition  (1),  ttten  the  waste  is  norv 
hazardous  and  may  be  managed  and  disposed  of  in  accordance  with  all  applicat>le  solid  waste  regulations.  If 
constituent  levels  in  a  sample  exceed  any  of  the  delisting  levels  waste  generated  during  the  time  period  cor- 
responding to  this  sample  must  t>e  managed  and  disposed  of  in  accordance  with  Sut)titte  C  of  RCRA. 

(3)  Verification  Testing  Requirements:  Sample  collection  and  analyses,  including  quality  control  procedures, 
must  be  perfomied  according  to  SW-846  methodologies.  If  EPA  judges  the  incineration  process  to  be  effec- 
tive under  the  operating  conditions  used  during  the  initial  venfication  testing.  Occidental  Chemical  n^y  re- 
place the  testing  required  in  Condition  (3)(A)  with  the  testing  required  in  Condition  (3)(B).  Occidental  Chemi- 
cal must  continue  to  test  as  specified  in  Condition  (3) (A)  until  and  unless  notified  by  EPA  in  v^iting  tttat  test- 
ing in  Condition  (3)(A)  may  t>e  replaced  by  Condition  (3)(B). 

(A)  Initial  Verification  Testing:  (i)  During  the  first  40  operating  days  of  the  Incinerator  Oftgas  Treatment  System 
after  the  final  exclusion  is  granted.  Occidental  Chemical  must  collect  and  analyze  composites  of  the  Lime- 
stone Sludge.  Daily  composites  must  b>e  representative  grab  samples  collected  every  6  hours  dunng  each 
unit  operating  cycle.  The  two  wastes  must  be  analyzed,  prior  to  disposal,  for  all  of  the  constituents  listed  in 

.  Paragraph  1 .  The  waste  must  also  t>e  analyzed  for  pH.  Occidental  Chemical  must  report  the  operational  and 
analytical  test  data,  including  quality  corrtrol  infomnabon,  obtained  during  this  initial  period  no  later  th&n  90 
days  after  the  generation  of  the  two  wastes. 

(ii)  When  the  Rockbox  unit  is  decommissioned  for  cleanout,  after  the  final  exclusion  is  granted,  Occidental 
Chemical  must  collect  and  analyze  composites  of  the  Rocktx)x  Residue.  Two  composites  must  be  composed 
of  representative  grab  samples  collected  from  the  Rocktx>x  unit  The  waste  must  be  analyzed,  pnor  to  dis- 
posal, for  all  of  the  cor^stituents  listed  in  Paragraph  1 .  The  waste  must  be  analyzed  for  pH.  No  later  ttuin  90 
days  after  the  RocKtwx  is  decommissior)ed  for  cleanout  the  first  two  times  after  this  exclusion  becomes  final, 
Occidental  Chemical  must  report  the  operational  and  ar^alytical  test  data,  including  quality  control  Informa- 
tion. 

(B)  SiJjsequent  Verification  Testing:  Following  written  notification  by  EPA,  Occidental  Chemical  rr^y  substitute 
the  testing  conditions  in  (3)(B)  for  (3)(A)(i).  Occidental  Chemical  must  continue  to  monitor  operating  corxJi- 
tions,  analyze  samples  representative  of  each  quarter  of  operation  during  the  first  year  of  waste  generation. 
The  samples  n^st  represent  tt>e  waste  generated  over  one  quarter.  (This  provision  does  not  apply  to  the 
Rocktwx  Residue.) 

(C)  Termination  of  Organic  Testing  for  the  Limestone  Sludge:  Occidental  Chemical  must  continue  testing  as  re- 
quired under  Condition  (3)(B)  for  organic  constituents  specified  under  Condition  (3)(B)  for  organic  constitu- 
ents specified  in  Condition  (i)(A)(ii)  and  ("){B)(ii)  until  the  analyses  sutxnitted  under  Condition  (3)(B)  show  a 
minimum  of  two  consecutive  quarlerty  sannples  t>elow  the  delisting  levels  in  Condition  (i)(A){ii)  and  (i)(B)(ii), 
Occidental  Chemical  may  ttien  request  that  quarterly  organic  testing  t>e  termirwted.  After  EPA  notifies  Occi- 
dental Chemical  in  writing  it  may  terminate  quarterty  organic  testing.  Following  termination  of  the  quarterty 
testing,  Occidental  Chemical  must  continue  to  test  a  representative  composite  sample  for  all  coristituents  list- 
ed in  CorKlition  (1)  on  an  annual  basis  (no  later  tttan  twelve  monttw  after  exclusion). 

(4)  Changes  in  Operatirtg  Conditions:  If  Occidental  Chemical  significantly  changes  tt>e  process  which  gerv 
erate(s)  the  waste(s)  and  which  may  or  could  affect  thie  composition  or  type  waste(s)  generated  as  estat>- 
listwd  under  Condition  (1)  (by  illustration,  but  rwt  limitation,  change  m  equipment  or  operating  conditions  of 
the  treatment  process),  Occidental  Chemical  must  notify  ttie  EPA  in  wnting  and  may  no  longer  handle  ttie 
wastes  generated  from  the  new  process  or  no  longer  discharges  as  nonhazardous  until  the  wastes  meet  the 
delisting  levels  set  Condition  (1)  and  it  has  received  written  approval  to  do  so  from  EPA. 

(5)  Data  SLa>mittals:  The  data  obtained  through  Condition  3  must  be  submitted  to  Mr.  William  Gallagher,  Chief, 
Region  6  Delisting  Program,  U.S.  EPA,  1445  Ross  Avenue,  Dallas,  Texas  75202-2733,  Mail  Code,  (6PD-0) 
within  the  time  period  specified.  Records  of  operating  corxjitions  and  analytical  data  from  CorxJition  (i)  must 
be  compiled,  summarized,  and  maintained  on  site  for  a  minimum  of  five  years.  These  records  and  data  must 
be  furnished  upon  request  by  EPA,  or  the  State  of  Texas,  and  made  availatile  for  inspection.  Failure  to  sub- 
mit the  required  data  within  the  specified  time  period  or  maintain  the  required  records  on  site  for  the  speci- 
fied time  will  be  considered  by  EPA,  at  its  discretion,  sufficient  basis  to  revoke  the  exclusion  to  the  extent  di- 
rected by  EPA.  All  data  must  be  accompanied  by  a  signed  copy  of  the  foltowing  certification  statenrtent  to  at- 
test to  ttie  f  uth  and  accuracy  of  the  data  submitted: 

Under  civil  and  criminal  penalty  of  law  for  the  making  or  sutHnission  of  false  or  fraudulent  statements  or  rep- 
resentations (pursuant  to  the  applicat)le  provisions  of  the  Federal  Code,  which  include,  but  may  not  be  linv 
ited  to,  18  U.S.C.  §1001  and  42  U.S.C.  §6928),  I  certify  that  the  information  contained  in  or  accompanying 
this  document  is  ti'ue,  accurate  and  complete. 

As  to  the  (those)  identified  section(s)  of  this  document  for  which  I  cannot  personally  verity  Its  (their)  truth  and 
accuracy,  I  certify  as  the  company  official  having  supervisory  responsitjility  for  the  persons  who,  acting  under 
my  direct  instructions,  made  the  verification  that  this  information  is  true,  accurate  and  complete. 

In  the  event  that  any  of  this  information  is  determined  by  EPA  in  its  sole  discretion  to  be  false,  inaccurate  or  in- 
complete, and  upon  conveyance  of  this  fact  to  the  company,  I  recognize  and  agree  that  this  exclusion  of 
waste  will  be  void  as  if  it  never  had  effect  or  to  the  extent  directed  by  EPA  and  that  the  company  will  be  lia- 
ble for  any  actions  taken  in  contravention  of  the  company's  RCRA  and  CERCLA  ot>ligations  premised  upon 
the  company's  reliance  on  the  void  exclusion. 
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Table  l  .—Wastes  Excluded  From  Non-Specific  Sources— Continued 


Facility 


Address 


Waste  description 


(6)  Reopener:  (a)  If  Occidental  Chemical  discovers  that  a  condition  at  the  facility  or  an  assumption  related  to 
the  disposal  of  the  excluded  waste  that  was  modeled  or  predicted  in  the  petition  does  not  occur  as  modeled 
or  predicted,  then  Occidental  Chemical  must  report  any  information  relevant  to  ttiat  corxjition,  In  writing,  to 
the  Director  of  the  Multimedia  Planning  and  Permitting  Division  or  his  delegate  within  10  days  of  discovering 
that  condition,  (b)  Upon  receiving  Information  described  Tn  paragraph  (a)  from  any  source,  the  Director  or  his 
delegate  will  determine  whether  the  reported  condition  requires  further  action.  Further  action  may  include  re- 
voking the  exclusion,  modifying  the  exclusion,  or  other  appropriate  response  necessary  to  protect  human 
health  arxl  the  environment. 

(7)  Notification  Requirements:  Occidental  Chemical  must  provide  a  one-time  written  notification  to  any  State 
Regulatory  Agency  to  which  or  through  which  the  delisted  waste  described  atx)ve  will  be  transported  for  dis- 
posal at  least  60  days  prior  to  the  commencement  of  such  activities.  Failure  to  provide  such  a  notification  will 
result  in  a  violation  of  the  delisting  petition  and  a  possible  revocation  of  the  decision. 


Table  2.— Wastes  Excluded  From  Excluded  Specific  Sources 


Facility 


Address 


Waste  description 


Occidental 
Chemical. 


Ingleside,  Limestone  Sludge,  (at  a  maximum  generation  of  1,114  cubic  yards  per  calendar  year)  RocKtxix  Residue,  (at  a 

Texas.  maximum  generation  of  1 ,000  cutMC  yards  per  calendar  year)  generated  by  Occidental  Chemical  using  the 

wastewater  treatment  process  to  treat  the  Rockbox  Residue  and  the  Limestone  Sludge  (EPA  Hazardous 

Waste  No.  K019,  K020).  Occidental  Chemical  must  implenr>ent  a  testing  program  that  meets  corxjitions  fourxj 

in  Table  1 .  Wastes  Excluded  From  Non-Specific  Sources  from  the  petition  to  be  valid. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  ^71 

[FRL-6226-1]  | 

Nevada;  Final  Authorization  of  State 
Hazardous  Wbste  Management 
Program  Revision 

AGENCY:  Envi)  onmental  Protection 

Agency  (EPA), 

ACTION:  Immeiiate  final  rule. 


SUMMARY:  Ne\  ada  has  applied  for  Final 
authorization  of  the  revision  to  its 
hazardous  wafete  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  revision  covers 
regulatory  changes  that  occurred 
between  July  i,  1995  through  June  30, 
1997.  The  EPA  has  reviewed  Nevada's 
appUcation  and  determined  that  its 
hazardous  waste  program  revision 
satisfies  all  ofjthe  requirements 
necessary  to  qjualify  for  final 
authorization.  Unless  adverse  written 
comments  are  received  during  the 
review  and  cctnment  period,  EPA's 
decision  to  aujlhorize  Nevada's 
hazardous  wa$te  program  revision  will 
take  effect  as  Provided  below. 
DATES:  This  fi^al  authorization  for 
Nevada  will  bfecome  effective  without 


further  notice  on  March  30, 1999,  if  EPA 
receives  no  adverse  comment.  Should 
EPA  receive  such  comments  EPA  will 
withdraw  this  rule  before  its  effective 
date  by  publishing  a  notice  of 
withdrawal  in  the  Federal  Register.  Any 
comments  on  Nevada's  program 
revision  application  must  be  filed  by 
March  1, 1999. 

ADDRESSES:  Written  comments  should 
be  sent  to  Lisa  McClain-Vanderpool, 
U.S.  EPA  Region  IX  (WST-3).  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  Phone:  415/744-2086.  Copies  of 
Nevada's  program  revision  application- 
is  available  during  the  business  hours  of 
9:00  a.m.  to  5:00  p.m.  at  the  following 
addresses  for  inspection  and  copying: 

Nevada  Department  of  Conservation  and 
Natural  Resoin-ces,  Division  of 
Environmental  Protection,  333  W. 
Nye  Lane,  Carson  City,  NV  89710, 
Phone:  702/687-5872.  Contact  Allen 
Biaggi,  Administrator. 

U.S.  EPA  Region  DC  Library-hiformation 
Center,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Phone:  415/ 
744-1510. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
McClain-Vanderpool,  U.S.  EPA  Region 
DC  (WST-3),  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Phone:  415/744- 
2086. 

SUPPLEMENTARY  INFORMATION: 


A.  Background 

States  with  final  authorization  imder 
section  3006(b)  of  the  RCRA,  42  U.S.C. 
6926(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  As  the 
Federal  hazardous  waste  program 
changes,  the  States  must  revise  their 
programs  and  apply  for  authorization  of 
the  revisions.  Revisions  to  State 
hazardous  waste  programs  may  be 
necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occvu.  Most  commonly.  States  must 
revise  their  programs  because  of 
changes  to  EPA's  regulations  in  40  Code 
of  Federal  Regulations  (CFR)  parts  124, 
260  through  266,  268,  270,  273  and  279. 

B.  Nevada 

Nevada  initially  received  final 
authorization  for  the  base  program  on 
August  19, 1985  effective  October  18, 
1985  (160  FR  33359).  Nevada  received 
authorization  for  revisions  to  its 
program  on  April  29, 1992  efiiective  June 
29,  1992  (57  FR  18083).  on  May  27, 
1994  effective  July  26,  1994  (59  FR 
27472),  on  April  11, 1995  effective  June 
12,  1995  (60  FR  18358)  and  on  June  24. 
1996  effective  August  23,  1996  (60  FR 
32345). 

On  September  22, 1998,  Nevada 
submitted  a  final  complete  program 
revision  application,  seeking 
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authorization  of  its  program  revision  in 
accordance  with  40  CFR  271.21.  The 
EPA  reviewed  Nevada's  application, 
and  now  makes  an  immediate  final 
decision,  subject  to  receipt  of  adverse 
written  comment,  that  Nevada's 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  Final 
Authorization.  Consequently,  EPA 
intends  to  grant  Nevada  Final 
Authorization  for  the  program 
modifications  contained  in  the  revision. 

The  public  may  submit  written 
comments  on  EPA's  immediate  final 


decision  until  March  1, 1999.  Copies  of 
Nevada's  application  for  program 
revision  are  available  for  inspection  and 
copying  at  the  locations  indicated  in  the 
ADDRESSES  section  of  this  document. 

If  EPA  does  not  receive  adverse 
written  comment  pertaining  to  Nevada's 
program  revision  by  the  end  of  the 
comment  period,  the  authorization  of 
Nevada's  revision  will  become  effective 
60  days  from  the  date  this  document  is 
published.  If  the  Agency  does  receive 
adverse  written  comment,  it  will 
publish  a  document  withdrawing  this 
immediate  final  rule  before  its  effective 


date.  EPA  will  then  address  the 
comments  in  a  later  final  rule  based  on 
the  companion  document  appearing  in 
the  Proposed  Rules  section  of  today's 
Federal  Register.  EPA  may  not  provide 
additional  opportunity  for  comment. 
Any  parties  interested  in  commenting 
should  do  so  at  this  time. 

Nevada  is  applying  for  authorization 
for  changes  and  additions  to  the  Federal 
RCRA  implementing  regulations  that 
occurred  between  July  1,  1995  and  June 
30,  1997,  as  listed  below. 


Description  of  Federal  requirement 


Federal  Register 


Analogous  State  auttxMlty 


Hazardous   Waste   Management:   Liquids   in   Landfills   III/ 
Checklist  145. 


July  11.1995,  60  FR  35703 


RCRA  Expanded  Public  Participation/Checl<list  148  

Identification  and  Listing  of  Hazardous  Waste:  Amendments 
to  Definition  of  Solid  Waste/Recovered  Oil  Exclusion,  Cor- 
rection Checklist  1 50. 

Land  Disposal  Restrictions  Phase  lll-Decharacterized  Waste 
Waters,  Cart}amate  Wastes  and  Spent  Potllners/Checklist 
151. 


Conditionally    Exempt    Small    Quantity    Disposal    Options 

under  RCRA  subtitle  D/Checklist  153. 
Consolidated  Organic  Air  Emission  Standards  for  Tanks, 

Surface  Impoundments  and  Containers/Checklist  154. 


December  11,  1995,  60  FR  63417 
March  26.  1996.  61  FR  13103  


Larxj  Disposal  Restrictions  Phase  III:  Emergency  Extension 
of  K088  Capacity/Checklist  155. 

Military  Munitions  Rule/Checklist  156  

Land  Disposal  Restrictions  Phase  IV — ^Treatment  Standards 
for  Wood  Preserving  Wastes,  Paperwork  Reduction  and 
Streamlining,  Exemptions  From  RCRA  for  Certain  Proc- 
essed Materials;  and  Miscellaneous  Hazardous  Waste 
Provisions/Checklist  1 57. 

Testing  and  Monitoring  Activities/Checklist  158 

Conformance  with  Cartjamate  Vacatur/Checkllst  159  


61  FR  15566  and  15660,  April  8,  1996; 
61  FR  19117.  April  30,  1996;  61  FR 
33680.  June  28.  1996;  61  FR  36419. 
July  10,  1996;  61  FR  43924,  August 
26,  1996;  62  FR  7502.  February  19. 
1997. 

July  1.  1996.  61  FR  34252  

December  6.  1994.  59  FR  62896- 
62953;  May  19,  1995.  60  FR  26828- 
26829;  September  29,1995.  60  FR 
50426-50430;  November  13,  1995, 
60  FR  56952-56954;  February  9, 
1996,  61  FR  4903-4916;  June  5, 
1996,  61  FR  28508-28511;  and  No- 
vember 25.  1996.  61  FR  59932- 
59997. 

January  14.  1997.  62  FR  1992 

February  12.  1997,  62  FR  6622 

May  12.  1997.  62  FR  25998 


June  13.  1997.  62  FR  32452 
June  17,  1997.  62  FR  32974 


Nevada  Revised  Statutes  (NRS) 
459.485  and  459.490;  Nevada  Ad- 
ministrative Code  (NAC)  444.8632 
through  444.8634  and  regulatkxis  in- 
cluded as  Sections  8  and  9  of  LCB 
File  No.  R-202-97  filed  with  the  Sec- 
retary of  State,  March  5.  1998. 

Same  as  above. 

Same  as  above. 


Same  as  atx>ve. 


Same  as  above. 
Same  as  above. 


Same  as  above. 

Same  as  atwve. 
Same  as  atwve. 


Same  as  atx)ve. 
Same  as  atwve. 


Note:  NRS  459.485  effective  1981.  amended  1991;  NRS  459.490  effective  1981,  amended  1987.  NAC  444.8632  adopts  by  reference  40  CFR 
part  2,  subpart  A;  part  124,  subparts  A  and  B;  parts  260  through  270,  Inclusive;  part  273  and  part  279  as  rrnxjified  by  NAC  444.8633,  NAC 
444.8634,  444.86325  and  the  regulations  Included  as  section  8  and  9  of  LCB  File  No.  R-202-97  (filed  with  the  Secretary  of  State  on  March  5, 
1998). 


Nevada  agrees  to  review  all  State 
hazardous  waste  permits  which  have 
been  issued  imder  State  law  prior  to  the 
effective  date  of  this  authorization. 
Nevada  agrees  to  then  modify  or  revoke 
and  reissue  such  permits  as  necessary  to 
require  compliance  with  the  amended 
State  program.  Nevada  is  not  being 
authorized  to  operate  any  portion  of  the 


hazardous  waste  program  on  Indiem 
lands. 

C.  Decision 

I  conclude  that  Nevada's  application 
for  program  revision  authorization 
meets  all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly.  EPA  grants  Nevada  Final 
Authorization  to  operate  its  hazardous 
waste  program  as  revised.  Nevada  now 


has  responsibility  for  permitting 
treatment,  storage,  and  disposal 
facihties  within  its  borders  (except  in 
Indian  country)  and  for  carrying  out  the 
aspects  of  the  RCRA  program  described 
in  its  revised  program  application, 
subject  to  the  limitations  of  the  HSWA. 
Nevada  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
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section  3007 
enforcement 
3008, 3013 


of  RCRA,  and  to  take 
actions  under  sections 
7003  of  RCRA. 


aid 


D.  Codificatipn 

The  EPA 
codification 
Nevada's 
by  reference 
statutes  and 
enforce  undi- 
7003  of  RCRK 
amendment 
DD  until  a  la 


ulses  40  CFR  part  272  for 
jf  the  decision  to  authorize 
pre  gram  and  for  incorporation 
af  those  provisions  of  its 
;'egulations  that  EPA  will 
sections  3008,  3013  and 
.  EPA  reserves 
40  CFR  part  272,  subpart 
;er  date. 


i)f' 


in  Part  272 


Unfunded  M  andates  Reform  Act 

Title  II  of  t  le  Unfunded  Mandates 
Reform  Act  c  f  1995  (UMRA),  Public 
Law  104-4,  e  stablishes  requirements  for 
Federal  agen  :ies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  go  /emments  and  the  private 
sector.  Unde-  section  202  of  the  UMRA, 
EPA  general!  y  must  prepare  a  written 
statement,  in  eluding  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federj  1  mandates"  that  may 
result  in  exp  mditures  to  State,  local, 
and  tribal  go  /emments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  ai  ly  one  year.  Before 
promulgatinj ;  an  EPA  rule  for  which  a 
written  statei  nent  is  needed,  section  205 
of  the  UMRi^  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  re  julatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  1(  fast  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when !  hey  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  1 3  adopt  an  alternative  other 
than  the  leas:  costly,  most  cost-effective 
or  least  burd  msome  alternative  if  the 
Administrate  >r  publishes  with  the  final 
rule  an  expla  nation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatoi  y  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  i  igency  plan.  The  plan  must 
provide  for  rotifying  potentially 
affected  sma  1  governments,  enabling 
officials  of  affected  small  governments 
to  have  meai  ingful  and  timely  input  in 
the  developr  lent  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovemn  ental  mandates,  and 
informing,  e(  ucating,  and  advising 
small  governments  on  compliance  with 
the  regulator/  requirements. 

EPA  has  determined  that  section  202 
and  205  requirements  do  not  apply  to 
today's  actio  i  because  this  rule  does  not 
contain  a  Fe<  eral  mandate  that  may 
result  in  ann  jal  expenditures  of  $100 


million  or  more  for  State,  local,  and/or 
tribal  governments  in  the  aggregate,  or 
the  private  sector.  Costs  to  State,  local 
and/or  tribal  governments  already  exist 
under  the  Nevada  program,  and  today's 
action  does  not  impose  any  additional 
obligations  on  regulated  entities.  In  fact. 
EPA's  approval  of  State  programs 
generally  may  reduce,  not  increase, 
compliance  costs  for  the  private  sector. 
Further,  as  it  applies  to  the  State,  this 
action  does  not  impose  a  Federal 
intergovernmental  mandate  because 
UMRA  does  not  include  duties  arising 
from  participation  in  a  voluntary  federal 
program. 

The  requirements  of  section  203  of 
UMRA  also  do  not  apply  to  today's 
action  because  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  Although  small 
governments  may  be  hazardous  waste 
generators,  transporters,  or  own  and/or 
operate  TSDFs.  they  are  already  subject 
to  the  regulatory  requirements  under  the 
existing  State  laws  that  are  being 
authorized  by  EPA,  and,  thus,  are  not 
subject  to  any  additional  significant  or 
unique  requirements  by  virtue  of  this 
program  approval. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  This  analysis  is 
unnecessary,  however,  if  the  agency's 
administrator  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  small 
entities  which  are  hazardous  waste 
generators,  transporters,  or  which  own 
and/or  operate  TSDFs  are  already 
subject  to  the  regulatory  requirements 
under  the  existing  State  laws  that  are 
now  being  authorized  by  EPA.  The 
EPA's  authorization  does  not  impose 
any  significant  additional  burdens  on 
these  small  entities.  This  is  because 
EPA's  authorization  would  simply 
result  in  an  administrative  change, 
rather  than  a  change  in  the  substantive 


requirements  imposed  on  these  small 
entities. 

Pursuant  to  the  provision  at  5  U.S.C. 
605(b).  the  Agency  hereby  certifies  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  authorization  approves  regulatory 
requirements  under  existing  State  law  to 
which  small  entities  are  already  subject. 
It  does  not  impose  any  new  burdens  on 
small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  today's 
Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  fi-om  the 
requirements  of  Executive  Order  12866. 

Compliance  With  Executive  Order 
12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  with  consulting. 
Executive  Order  12875  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  v«th 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
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governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

This  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities  The 
State  administers  its  hazardous  waste 
program  voluntarily,  and  any  duties  on 
other  State,  local  or  tribal  governmental 
entities  arise  from  that  program,  not 
from  today's  action.  Accordingly,  the 
requirements  of  Executive  Order  12875 
do  not  apply  to  this  rule. 

Compliance  With  Executive  Order 
13045 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,"  applies  to  any 
rule  that:  (1)  The  Office  of  Management 
and  Budget  determines  is  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.0. 13045 
because  it  is  not  an  economically 
significant  rule  as  defined  by  E.O. 
12866,  and  because  it  does  not  involve 
decisions  based  on  environmental 
health  or  safety  risks. 

Compliance  With  Executive  Order 
13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies 
with  consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA 's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 


elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

This  rule  is  not  subject  to  Executive 
Order  13084  because  it  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Nevada  is  not  authorized 
to  implement  the  RCRA  hazardous 
waste  program  in  Indian  country.  This 
action  has  no  effect  on  the  hazardous 
waste  program  that  EPA  implements  in 
the  Indian  country  within  the  State. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq.,  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Uw 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

List  of  Subjects  in  40  CFR  Part  272 

Environmental  protection, 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste.  Hazardous  waste 
transportation,  Indian  lands. 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  document  is  issued  under 
the  authority  of  sections  2002(a).  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended,  42  U.S.C.  6912(a),  6926.  6974(b). 


Dated:  December  21, 1998. 
Laura  Yoshii, 

Acting  Regional  Administrator,  Region  9. 
IFR  Doc.  99-1908  Filed  1-28-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 

pocket  No.  970527125-&310-04;  I.D. 
122297D] 

RIN  064A-AJ95 

Appointment  of  Members  to  the 
Regionai  Fishery  Management 
Councils 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  revises  guideHnes  for 
requirements  and  procedures  for  the 
appointment  of  members  to  the  Regional 
Fishery  Management  (RFMCs).  The 
guidelines  are  revised  to  clarify 
compliance  requirements,  improve  their 
readability,  and  emphasize  the 

March  15  deadline  for  information 
from  the  RFMC  governors,  appropriate 
chairpersons  of  tribal  Indian 
governments  and  RFMC  nominees.  On 
January  30.  1998.  NMFS  published  in 
the  Federal  Register  a  proposed  rule 
requesting  comments  on  revisions  to 
regulations  affecting  the  nomination  and 
appointment  of  RFMC  members. 
Comments  on  the  revised  guidelines 
contained  in  the  proposed  rule  were 
requested  by  March  2,  1998.  This  rule 
implements  the  regulations  contained  in 
the  proposed  rule. 
DATES:  Effective  January  29,  1999. 
ADDRESSES:  Comments  regarding  the 
collection-of-information  contained  in 
this  final  rule  should  be  sent  to  the 
Director,  Office  of  Sustainable  Fisheries, 
1315  East-West  Highway,  Silver  Spring, 
Maryland  20910,  and  to  the  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20503  (Attention: 
NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT: 
Loretta  E.  Williams,  F/SF5,  NMFS,  301- 
713-2337. 

SUPPLEMENTARY  INFORMATION: 
Additional  background  for  this  final 
rule  may  be  found  in  the  preamble  to 
the  proposed  rule  published  at  63  FR 
4618  (January  30.  1998),  and  in 
regulations  contained  at  50  CFR  part 
600.215.  The  primary  purpo^«s  of  this 
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fintil  rule  ars  (1)  to  clarify  guidelines 
that  relate  to  compliance  by  RFMC  state 
governors,  appropriate  Pacific  Fishery 
Managemer  t  Council  (PFMC)  tribal 
Indian  Governments,  and  RFMC 
nominees,  ( I)  to  emphasize  the 
requiremen  for  the  submission  of 
complete  nominations  packages  by  the 
required  March  15  deadline,  and  (3)  to 
reorganize  a  nd  improve  readability  of 
procedures  effecting  the  RFMC 
nomination  and  appointment  process. 
This  rule  dc  es  not  contains  substantive 
changes  to  t  le  existing  guidelines. 

Comments  i  ind  Responses 

Commeni  1 :  Comments  were  received 
from  one  co  nimenter. 


The  comitenter 
where  the  t<  rms 
member  anc 


concurren 

proposed 

reduce  the 

obligatory 

submitted 

four. 


suggests  that,  in  cases 
of  both  an  obligatory 
an  at-large  member  expire 
,§  600.215(b)(5)  of  the 
should  be  amended  to 
tbtal  minimum  number  of 
at-large  nominees 
a  governor  from  six  to 


tl7 


rule 


aid 


hy 


Response 
language  in 
intent  of 
has  rei 
end  of 
inadvertent 
the  resultin] ; 
submitted 
expiring  at- 
three  different 


^this 


b^ 


NMFS  finds  that  existing 
§  600.215  (b)(5)  meets  the 
comment.  However,  NMFS 
nsert^d  the  foUowdng  text  to  the 
paraj  raph  (b)(5)  that  had  been 
y  omitted:  "provided  that 
total  number  of  nominees 
that  governor  for  the 
arge  seat  is  no  fewer  than 
nominees." 


Commenti2.  The  commenter  stated 
that,  because  some  constituent  states  of 
the  RFMCs  i  ire  heavily  involved  in  the 
press  of  Stat  3  legislative  matters  during 
the  first  qua  rter  of  the  calendar  year, 
more  lead  time  should  be  allowed  for 
the  recruitn:  ent  of  nominees, 
preparation  of  nomination  kits,  and 
review  of  ncminations  by  the  governors' 
offices.  The  commenter  requested  that 
nomination  kits  be  delivered  to  the 
governors  n  )  later  than  October  1  of  the 
year  preceding  the  March  15  deadline. 
Response:  N  o  change  was  made.  NMFS 
believes  it  is  unnecessary  to  establish  by 
regulation  a  date  for  the  distribution  of 
forms  and  mquests  for  information 
contained  iti  the  nomination  packages. 
In  addition,  the  expiration  of  members' 
terms  and  p  jnding  vacancies  at  the  end 
of  the  RFMC  year  are  well  known; 
therefore,  gc  vemors  and  chairpersons  of 
tribal  Indiar  Govenunents  are 
encouraged  to  begin  working  with 
potential  nominees  as  early  as  possible 
prior  to  the  erm  expiration  or  vacancy. 
NMFS  will  ( indeavor  to  work  with  the 
states  throuj  ;hout  the  year  to  facilitate 
the  appoint]  nent  process. 


Changes  From  the  Proposed  Rule 

Section  600.215  (b)(5)  has  been 
revised  to  include  existing  language 
which  was  inadvertently  omitted  in  the 
proposed  nde  and  which  clarifies 
requirements  when  the  terms  of 
obligatory  and 

at-large  members  from  a  state  expire 
conciurently. 

Classification 

Because  this  is  a  non-substantive  rule 
of  agency  procedure,  it  is  not  subject  to 
the  30-day  delay  in  effective  date 
requirement  of  5  U.S.C.  553(d). 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Because  the 
rule  is  a  non-substantive  rule  of 
procediu^,  it  will  not  have  an  economic 
impact  on  the  fishing  industry  or  on 
small  entities  operating  in  the  fishery. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection-of-information  displays  a 
currently  valid  Office  of  Management 
and  Budget  (0MB)  control  number. 

This  rule  contains  a  collection-of- 
information  requirement,  subject  to  the 
Paperwork  Reduction  Act  (PRA).  The 
total  public  reporting  burden  for 
nominations  submitted  by  RFMC 
governors,  PFMC  tribal  Indian 
governments,  and  nominees  is  estimated 
to  be  120  hours,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  soiu-ces,  gathering  and 
maintaining  data  needed  and 
completing  and  reviewing  the  collection 
of  information. 

The  collection  of  this  information  has 
been  approved  by  the  OMB  under 
control  number  0648-0314.  Send 
comments  on  these  or  any  other  aspects 
of  the  collection  of  information  to  the 
Office  of  Sustainable  Fisheries  and  to 
OMB  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  600 

Administrative  practice  and 
procedure.  Fisheries,  Fishing,  Fishing 
vessels,  Intergovernmental  relations, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Statistics. 


Dated:  January  25,  1999. 
RoUand  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Services. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  600  is  amended 
as  follows: 

PART  600-MAGNUSON-STEVENS  ACT 
PROVISIONS 

1 .  The  authority  citation  for  part  600 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  561  and  16  U.S.C  1801 
et.  seq. 

2.  Section  600.215  is  revised  to  read 
as  follows: 

%  600^1 5    Council  nomination  and 
appointment  procedures. 

(a)  General.  (1)  Each  year,  the  3-year 
terms  for  approximately  one-third  of  the 
appointed  members  of  the  Councils 
expire.  The  Secretary  of  Commerce 
(Secretary)  will  appoint  or  new 
members  or  will  reappoint  seated 
members  to  another  term  to  fill  the  seats 
being  vacated. 

(2)  There  are  two  categories  of  seats  to 
which  voting  members  are  appointed: 
"Obligatory"  and  "At-large." 

(i)  Obligatory  seats  are  state  specific. 
Each  constituent  state  is  entitled  to  one 
seat  on  the  Council  on  which  it  is  a 
member,  except  that  the  State  of  Alaska 
is  entitled  to  five  seats  and  the  State  of 
Washington  is  entitled  to  two  seats  on 
the  North  Pacific  Fishery  Management 
Council.  When  the  term  of  a  state's 
obligatory  member  is  expiring  or  when 
that  seat  becomes  vacant  before  the 
expiration  of  its  term,  the  governor  of 
that  state  must  submit  the  names  of  at 
least  three  qualified  individuals  to  fill 
that  Council  seat. 

(ii)  The  Magnuson-Stevens  Act  also 
provides  for  appointment,  by  the 
Secretary,  of  one  treaty  Indian  tribal 
representative  to  the  Pacific  Fishery 
Management  Council  (Pacific  Council). 
To  fill  that  seat,  the  Secretary  solicits 
WTitten  nominations  from  the  heads  of 
governments  of  those  Indian  Tribes  with 
federally  recognized  fishing  rights  from 
the  States  of  California,  Oregon, 
Washington,  or  Idaho.  The  list  of 
nominees  must  contain  a  total  of  at  least 
three  individuals  who  are 
knowledgeable  and  experienced 
regarding  the  fishery  resources  under 
the  authority  of  the  Pacific  Council.  The 
Secretary  will  appoint  one  tribal  Indian 
representative  from  this  fist  to  the 
Pacific  Council  for  a  term  of  3  years  and 
rotate  the  appointment  among  the  tribes. 

(iii)  At-large  seats  are  regional.  When 
the  term  of  an  at-large  member  is 
expiring  or  when  that  seat  becomes 
vacant  before  the  expiration  of  a  term, 
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the  governors  of  all  constituent  states  of 
that  Council  must  each  submit  the 
names  of  at  least  three  qualified 
individuals  to  fill  the  seat. 

(b)  Responsibilities  of  State 
Governors.  (1)  Council  members  are 
selected  by  the  Secretary  from  lists  of 
nominees  submitted  by  Governors  of  the 
constituent  states,  pursuant  to  section 
302(b)(2)(C)  of  the  Magnuson-Stevens 
Act.  For  each  applicable  vacancy,  a 
Governor  must  submit  the  names  of  at 
least  three  nominees  wrho  meet  the 
qualiHcation  requirements  of  the 
Magnuson-Stevens  Act.  A  Governor 
must  provide  a  statement  explaining 
how  each  of  his/her  nominees  meet  the 
qualification  requirements,  and  must 
also  provide  appropriate  documentation 
to  the  Secretary  that  each  nomination 
was  made  in  consultation  with 
commercial  and  recreational  fishing 
interests  of  that  state  and  that  each 
nominee  is  knowledgeable  and 
experienced  by  reason  of  his  or  her 
occupational  or  other  experience, 
scientific  expertise,  or  training  in  one  or 
more  of  the  following  ways  related  to 
the  fishery  resources  of  the  geographical 
area  of  concern  to  the  Council: 

(i)  Commercial  fishing  or  the 
processing  or  marketing  of  fish,  fish 
products,  or  fishing  equipment; 

(ii)  Fishing  for  pleasure,  relaxation,  or 
consumption,  or  experience  in  any 
business  supporting  fishing; 

(iii)  Leadership  in  a  state,  regional,  or 
national  organization  whose  members 
participate  in  a  fishery  in  the  Council's 
area  of  authority; 

(iv)  The  management  and 
conservation  of  natural  resources, 
including  related  interactions  with 
industry,  government  bodies,  academic 
institutions,  and  public  agencies.  This 
includes  experience  serving  as  a 
member  of  a  Council,  Advisory  Panel, 

Scientific  and  Statistical  Committee, 
or  Fishing  Industry  Advisory 
Committee; 

(v)  Representing  consumers  of  fish  or 
fish  products  through  participation  in 
local,  state,  or  national  organizations,  or 
performing  other  activities  specifically 
related  to  the  education  or  protection  of 
consumers  of  marine  resources;  or 

(vi)  Teaching,  journalism,  writing, 
consulting,  practicing  law,  or 
researching  matters  related  to  fisheries, 
fishery  management,  and  marine 
resource  conservation. 

(2)  To  assist  in  identifying 
qualifications,  each  nominee  must 
furnish  to  the  appropriate  governor's 
office  a  ciurent  resume,  or  equivalent, 
describing  career  history — with 
particular  attention  to  experience 
related  to  the  criteria  in  paragraph  (b)(1) 
of  this  section.  Nominees  may  provide 


such  information  in  any  format  they 
wish. 

(3)  A  constituent  State  Governor  must 
determine  the  state  of  residency  of  each 
of  his/her  nominees.  A  Governor  may 
not  nominate  a  non-resident  of  that  state 
for  appointment  to  a  Council  seat 
obligated  to  that  state.  A  Governor  may 
nominate  residents  of  another 
constituent  state  of  a  Council  for 
appointment  to  an  at  large  seat  on  that 
Council. 

(4)  If,  at  any  time  during  a  term,  a 
member  changes  residency  to  another 
state  that  is  not  a  constituent  state  of 
that  Council,  or  a  member  appointed  to 
an  obligatory  seat  changes  residency  to 
any  other  state,  the  member  may  no 
longer  vote  and  must  resign  from  the 
Coimcil.  For  purposes  of  this  paragraph, 
a  state  resident  is  an  individual  who 
maintains  his/her  principal  residence 
writhin  that  constituent  state  and  who,  if 
applicable,  pays  income  taxes  to  that 
state  and/or  to  another  appropriate 
jurisdiction  within  that  state. 

(5)  When  the  terms  of  both  an 
obligatory  member  and  an  at-large 
member  expire  concurrently,  the 
Governor  of  the  state  holding  the 
expiring  obligatory  seat  may  indicate 
that  the  nominees  who  were  not 
selected  for  appointment  to  the 
obligatory  seat  may  be  considered  for 
appointment  to  an  at-large  seat, 
provided  that  the  resulting  total  number 
of  nominees  submitted  by  that  governor 
for  the  expiring  at-large  seat  is  no  fewer 
than  three  different  nominees.  When 
obligatory  and  at-large  seats  do  not 
expire  concurrently,  the  Secretary  may 
select  from  any  of  the  nominees  for  such 
obligatory  seat  and  from  the  nominees 
for  any  at-large  seat  submitted  by  the 
Governor  of  that  state,  provided  that  the 
resulting  total  number  of  nominees 
submitted  by  that  Governor  for  the 
expiring  seats  is  no  fewer  than  six.  If  a 
total  of  fewer  than  six  nominees  is 
submitted  by  the  Governor,  each  of  the 
six  wrill  be  considered  for  the  expiring 
obligatory  seat,  but  not  for  the  expiring 
at-large  seat. 

(c)  Responsibilities  of  eligible  tribal 
Indian  governments.  The  tribal  Indian 
representative  on  the  Pacific  Council 
wall  be  selected  by  the  Secretary  from  a 
list  of  no  fewer  than  three  individuals 
submitted  by  the  tribal  Indian 
govenunents  with  federally  recognized 
fishing  rights  from  California,  Oregon, 
Washington,  and  Idaho,  pursuant  to 
section  302(b)(5)  of  the  Magnuson- 
Stevens  Act.  To  assist  in  assessing  the 
qualifications  of  each  nominee,  each 
head  of  an  appropriate  tribal  Indian 
government  must  furnish  to  the 
Assistant  Administrator  a  current 
resume,  or  equivalent,  describing  the 


nominee's  qualifications,  writh  emphasis 
on  knowledge  and  experience  related  to 
the  fishery  resources  affected  by 
recommendations  of  the  Pacific  Council. 
Prior  service  on  the  Pacific  Council  in 
a  different  capacity  will  not  disqualify 
nominees  proposed  by  tribal  Indian 
governments. 

(d)  Nomination  deadlines. 
Nomination  letters  and  completed  kits 
must  be  forwarded  by  express  mail 
under  a  single  mailing  to  the  address 
specified  by  the  Assistant  Administrator 
by  March  15.  For  appointments  outside 
the  normal  cycle,  a  different  deadline 
for  receipt  of  nominations  will  be 
announced. 

(1)  Obligatory  seats,  (i)  The  governor 
of  the  state  for  which  the  term  of  an 
obligatory  seat  is  expiring  must  submit 
the  names  of  at  least  three  qualified 
individuals  to  fill  that  seat  by  the  March 
15  deadline.  The  Secretary  will  appoint 
to  the  Pacific  Council  a  representative  of 
an  Indian  tribe  from  a  list  of  no  fewer 
than  three  individuals  submitted  by  the 
tribal  Indian  governments. 

(ii)  If  the  nominator  fails  to  provide  a 
nomination  letter  and  at  least  three 
complete  nomination  kits  by  March  15, 
the  obligatory  seat  will  remain  vacant 
until  all  required  information  has  been 
received  and  processed  and  the 
Secretary  has  made  the  appointment. 

(2)  At-large  seats,  (i)  If  a  Governor 
chooses  to  submit  nominations  for  an  at- 
large  seat,  he/she  must  submit  lists  that 
contain  at  least  three  different  qualified 
nominees  for  each  vacant  seat.  A 
nomination  letter  and  at  least  three 
complete  nomination  kits  must  be 
forwarded  by  express  mail  under  a 
single  mailing  to  the  address  specified 
by  the  Assistant  Administrator  by 
March  15. 

(ii)  Nomination  packages  that  are 
incomplete  after  March  15  will  be 
returned  to  the  nominating  Governor 
and  will  be  processed  no  further.  At- 
large  members  will  be  appointed  from 
among  the  nominations  submitted  by 
the  governors  who  complied  with  the 
nomination  requirements  and  the  March 
15  deadline. 

(e)  Responsibilities  of  the  Secretary. 
(1)  The  Secretary  must,  to  the  extent 
practicable,  ensure  a  fair  and  balanced 
apportionment,  on  a  rotating  or  other 
basis,  of  the  active  participants  (or  their 
representatives)  in  the  commercial  and 
recreational  fisheries  in  the  Council's 
area  of  authority.  Further,  the  Secretary 
must  take  action  to  ensure,  to  the  extent 
practicable,  that  those  persons 
dependent  for  their  livelihood  upon  the 
fisheries  in  the  Council's  area  of 
authority  are  fairly  represented  as  voting 
members  on  the  Councils. 
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(2)  The  Sscretary  will  review  each  list 
submitted  Hy  a  governor  or  the  tribal 
Indian  governments  to  ascertain 
whether  tha  individuals  on  the  list  are 
qualified  fcf  the  vacancy.  If  the 
Secretary  dfetermines  that  a  nominee  is 
not  qualified,  the  Secretary  will  notify 
the  approp^ate  Governor  or  tribal 
Indian  government  of  that 
determination.  The  Governor  or  tribal 
Indian  government  shall  then  submit  a 
revised  list  of  nominees  or  resubmit  the 
original  Use  with  an  additional 
explanation  of  the  qualifications  of  the 
nominee  in  question.  The  Secretary 
reserves  tha  right  to  determine  whether 
nominees  are  qualified. 

(3)  The  Secretary  will  select  the 
appointees  from  lists  of  qualified 
nominees  provided  by  the  Governors  of 
the  constituent  Council  states  or  of  the 
tribal  Indiait  governments  that  are 
eligible  to  n  ominate  candidates  for  that 
vacancy. 

(i)  For  Go  vemor-nominated  seats,  the 
Secretary  will  select  an  appointee  for  an 
obligatory  seat  fix)m  the  list  of  qualified 
nominees  si  ibmitted  by  the  governor  of 
the  state.  In  filling  expiring  at-large 
seats,  the  S<  cretary  will  select  an 
appointee(s  I  for  an  at-large  seat(s]  from 
the  list  of  al  1  qualified  candidates 
submitted. '  'he  Secretary  will  consider 
only  complete  slates  of  nominees 
submitted  by  the  governors  of  the 
Council's  c(  instituent  states.  When  an 
appointed  r  lember  vacates  his/her  seat 
prior  to  the  expiration  of  his/her  term, 
the  Secretary  will  fill  the  vacancy  for 
the  remainc  er  of  the  term  by  selecting 
fi-om  compl  5te  nomination  letters  and 
kits  that  are  timely  and  contain  the 
required  number  of  candidates. 

(ii)  For  th  3  tribal  Indian  seat,  the 
Secretary  w  11  solicit  nominations  of 
individuals  for  the  Ust  referred  to  in 
paragraph  (c)  of  this  section  only  from 
those  Indiai  tribes  with  federally 
recognized  ishing  rights  from 
California,  Oregon,  Washington,  or 
Idaho.  The  ;  Secretary  will  consult  with 
the  Bureau  i  )f  Indian  Affairs. 
Department  of  the  Interior,  to  determine 
which  Indian  tribes  may  submit 
nomination  i.  Any  vacancy  occurring 
prior  to  the  expiration  of  any  term  shall 
be  filled  in  he  same  manner  as 
described  ir  paragraphs  (d)(1)  and  (2)  of 
'  this  section  except  that  the  Secretary 
may  use  the  list  referred  to  in  paragraph 
(b)(1)  of  thii  section  from  which  the 
vacating  member  was  chosen.  The 
Secretary  sh  all  rotate  the  appointment 
among  the  tribes,  teiking  into 
considerati(n: 

(A)  The  quahfications  of  the 
individuation  the  list  referred  to  in 
paragraph  (( ;)  of  this  section. 


(B)  The  various  rights  of  the  Indian 
tribes  involved,  and  judicial  cases  that 
set  out  the  manner  in  which  these  rights 
are  to  be  exercised. 

(C)  The  geographic  area  in  which  the 
tribe  of  the  representative  is  located. 

(D)  The  limitation  that  no  tribal 
Indian  representative  shall  serve  more 
than  three  consecutive  terms  in  the 
Indian  tribal  seat. 

[FR  Doc.  99-2188  Filed  1-28-99;  8:45  am] 

BILUNG  COOE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  981222313-8320-02;  1.0. 
012599B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Groundfish  by 
Vessels  Using  Non-pelagic  Trawl  Gear 
in  the  Red  King  Crab  Savings  Subarea 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

SUMMARY:  NMFS  is  closing  directed 
fishing  for  groundfish  with  non-pelagic 
trawl  gear  in  the  red  king  crab  savings 
subarea  (RKCSS)  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  amount  of  the 
interim  1999  red  king  crab  bycatch  limit 
specified  for  the  RKCSS. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  January  25,  until 
superseded  by  the  Final  1999  Harvest 
Specification  for  Groundfish,  which  will 
be  published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  CFR  part  679. 

The  Interim  1999  Harvest 
Specifications  of  Groundfish  (64  FR  50, 
January  4, 1999)  established  the  interim 
1999  red  king  crab  bycatch  limit  in  the 
RKCSS  as  10,000  animals 


In  accordance  with 
§679.21(e)(7)(ii)(B),  the  Administrator, 
Alaska  Region,  NMFS,  has  determined 
that  the  amount  of  the  interim  1999  red 
king  crab  bycatch  limit  specified  for  the 
RKCSS  will  be  caught.  NMFS  is  closing 
the  RKCSS  to  directed  fishing  for 
groundfish  with  non-pelagic  trawl  gear. 

Maximiun  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
exceeding  the  amount  of  the  interim 
1999  red  king  crab  bycatch  limit 
specified  for  the  RKCSS.  Providing  prior 
notice  and  an  opportunity  for  public 
comment  on  this  action  is  impracticable 
and  contrary  to  the  public  interest.  The 
fleet  will  soon  take  the  amount.  Further 
delay  would  only  result  in  the  amount 
of  the  interim  1999  red  king  crab 
bycatch  Umit  specified  for  the  RKCSS 
being  exceeded.  NMFS  finds  for  good 
cause  that  the  implementation  of  this 
action  cannot  be  delayed  for  30  days. 
Accordingly,  under  U.S.C  553(d),  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  §  679.21 
and  is  exempt  fi-om  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  January  25, 1999. 
Gary  C.  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  99-2067  Filed  1-25-99;  4:22  pm] 
BILUNG  COOE  3S10-22-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  981222313-8320-02;  I.D. 
012199C] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Groundfish  Other 
Than  Pollock  by  Catcher/Processors 
identified  in  Section  208(e)(1)-<20)  of 
the  American  Fisheries  Act  in  the 
Bering  Sea  and  Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  specified 
groundfish  fisheries  for  specific  catcher/ 
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processors  identified  in  the  American 
Fisheries  Act  (AFA)  in  the  Bering  Sea 
and  Aleutian  Islands  management  area 
(BSAI).  These  actions  are  necessary  to 
prevent  exceeding  the  amount  of  the 
1999  interim  harvest  limitations  of 
groundfish  other  than  pollock, 
established  under  the  AFA  for  listed 
catcher/processors. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.).  January  25,  1999.  until 
2400  hrs.  A.l.t..  December  31, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker.  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Coimcil  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  CFR  part  679. 

In  accordance  v\rith  section 
211(b)(2)(A)  of  the  AFA.  the  Interim 
1999  Harvest  Specifications  of 
Groundfish  for  the  BSAI  (64  FR  50. 
January  4,  1999)  estabUshed  harvest 
limitations  of  groundfish  other  than 
pollock  for  the  specific  catcher/ 
processors  identified  in  section 
208(e)(l)-{20)  of  the  AFA  (Usted 
catcher/processors).  NMFS  filed  an 
emergency  interim  rule  on  Janueuy  15, 
1999.  that  estabUshes  inseason  authority 
to  limit  harvesting  activities  of  the  listed 
catcher/processors  to  minimize  the 
potential  for  specified  harvest 
limitations  being  exceeded. 


Under  the  new  emergency  rule 
regulations  at  §679.20(d)(l)(iv).  if  the 
Administrator.  Alaska  Region.  NMFS 
(Regional  Administrator),  determines 
that  any  harvest  limitation  of  groundfish 
other  than  pollock.  estabUshed  under 
section  211(b)(2)(A)  of  the  AFA  for 
listed  catcher/processors  will  be 
reached,  the  Regional  Administrator 
may  estabUsh  a  directed  fishing 
allowance  for  the  species  or  species 
group  appUcable  only  to  the  listed 
catcher/processors.  If  the  Regional 
Administrator  estabUshes  a  directed 
fishing  allowance,  and  that  allowance  is 
or  will  be  reached  before  the  end  of  the 
fishing  year,  NMFS  will  prohibit 
directed  fishing  for  that  species  or 
species  group  in  the  specified  subarea  or 
district  applicable  only  to  the  listed 
catcher/processors  (§697.20). 

The  Regional  Administrator  has 
determined  that  the  following  harvest 
limitation  amounts  are  necessary  as 
incidental  catch  to  support  other 
anticipated  groundfish  fisheries  for  the 
1999  fishing  year  (amounts  in  metric 
tons): 

Greenland  turbot; 

Aleutian  Islands  19 

Bering  Sea  85 

Pacific  ocean  perch: 

Eastern  Aleutian  Islands  47 

Central  Aleutian  Islands  45 

Western  Aleutian  Islands 136 

Bering  Sea  12 

"Other  rockfish": 

Aleutian  Islands  29 

Bering  Sea  12 

Sablefish  trawl  gear 

Aleutian  Islands  0 

Bering  Sea  3 

Sharpchin/northem:  Aleutian  Islands  280 

Shortraker/rougheye    rockfish:    Aleu- 
tian Islands  8 

"Other  red  rockfish":  Bering  Sea. 


In  accordance  with  §679.20(d)(l)(iv). 
the  Regional  Administrator  establishes 
these  amounts  as  directed  fishing 
allowances. 

The  Regional  Administrator  finds  that 
these  directed  fishing  allowances  will 
be  reached  before  the  end  of  the  year. 
In  accordance  with  §679.20(d)(l)(iii), 
NMFS  is  prohibiting  directed  fishing  by 
the  listed  catcher  processors  for  these 
species  in  the  specified  areas.  These 
closures  will  remain  in  effect  through 
2400  hrs,  A.l.t..  December  31.  1999. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  harvest 
limitations  and  other  restrictions  on  the 
fisheries  established  in  the  Interim  1999 
Harvest  Specifications  for  Groundfish 
for  the  BSAI.  It  must  be  implemented 
immediately  to  prevent  exceeding  the 
harvest  limitations  of  several  groundfish 
species  in  the  BSAI.  A  delay  in  the 
effective  date  is  impracticable  and 
contrary  to  the  pubUc  interest.  NMFS 
finds  for  good  cause  that  the 
implementation  of  this  action  should 
not  be  delayed  for  30  days. 

Accordingly,  under  5  U.S.C.  553(d).  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  §  679.20 
and  §  679.21  and  is  exempt  from  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  January  25. 1999. 
Guy  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  99-2066  Filed  1-25-99;  4:11  pm] 
BILUNO  CODE  3510-22-P 
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This  section  olthe  FEDERAL  REGISTER 
contains  notices  to  the  put}(ic  of  the  proposed 
issuance  of  mfes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opt}ortunlty  to  participate  in  the 
rule  making  prjor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  91 7 
IKY-219-FORl 

Kentucky  Regulatory  Program 

agency:  Offite  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  withdrawal. 


SUMMARY:  OSM  is  withdrawing  the 
notice  of  a  ptoposed  amendment  to  the 
Kentucky  rej  ulatory  program  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA)  that 
was  published  on  Wednesday,  January 
6,  1999  (64  PR  816,  PR  Doc.  99-190). 
The  proposed  notice  was  inadvertently 
published  bv  OSM  and  incorrectly 
announces  amendments  to  the  Kentucky 
program  that  the  State  has  not  made. 
The  notice  re  lates  to  silviculture  or 
managed  woodland,  and  hsh  and 
wildlife,  pos  mining  land  uses  on 
mountaintop  removal  mining 
operations. 

FOR  FURTHER 'information  CONTACT: 
William  J.  Kovacic,  Director,  Lexington 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  2675 
Regency  Roa  1.  Lexington,  Kentucky 
40503.  Telepaone:  (606)  233-2494. 

Background 

By  letter  dated  December  3, 1998 
(Administrat  ve  Record  No.  KY-1445), 
Kentucky  rec  uested  that  OSM  review 
some  language  that  the  State  is 
considering  as  a  proposed  program 
amendment.  The  State  had  intended 
that  if  OSM  finds  the  language  to  be 
acceptable,  tpe  State  would  amend  the 
Kentucky  program  and  submit  the 
amendmentsto  OSM  for  publication  in 
the  Federal  Register  as  a  proposed 
amendment.  OSM  inadvertently 
published  th  i  language  as  if  it  were  an 
actual  amenc  ment  to  the  Kentucky 
program.  Therefore,  the  proposed 
program  amendment  pubhshed  in  the 


Federal  Register  dated  January  6, 1999 
(64  PR  816,  PR  Doc.  99-190),  relating  to 
silviculture  or  managed  woodland,  and 
fish  and  wildlife,  postmining  land  uses 
on  mountaintop  removal  mining 
operations,  is  withdrawn  and  Part  917 
Title  30  of  the  Code  of  Federal 
Regulations  is  not  amended. 

Dated:  January  20, 1999. 
Tim  L.  Dieringer, 

Acting,  Regional  Director,  Appalachian 

Regional  Coordinating  Center. 

|FR  Doc.  99-2217  Filed  1-28-99;  8:45  am] 

BILLING  CODE  4310-OS-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  100 

Alaska  Federal  Subsistence  Regional 
Advisory  Council  Meetings; 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska 

AGENCY:  Forest  Service,  USDA;  Pish  and 

Wildlife  Service,  Interior. 

ACTION:  Regional  Advisory  Coimcil 

meetings. 

summary:  The  Federal  Subsistence 
Board  announces  the  winter  Regional 
Council  meetings  identified  above.  You 
are  invited  to  attend  and  observe 
meeting  proceedings.  In  addition,  you 
are  invited  to  provide  oral  testimony  to 
the  Coimcils  on  proposals  to  change 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska  for  the  1999- 
2000  regulatory  year  as  set  forth  in  a 
proposed  rule  on  August  17, 1998  (63 
PR  43990-44032).  We  distributed  a 
booklet  of  proposed  regulation  changes 
by  mail  on  November  13,  1998. 

The  following  agenda  items  will  be 
discussed  at  each  Regional  Council 
meeting:  Introduction  of  Regional 
Council  members  and  guests;  Old 
business;  New  business:  Member 
recruitment  and  Review  and 
development  of  recommendations  on 
proposals  to  change  Subsistence 
Management  Regulations  (1999-2000) 
for  Public  Lands  in  Alaska. 


DATES:  See  SUPPLEMENTARY  INFORMATION 

section  for  meeting  dates. 

ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  section  for  meeting 
locations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chair,  Federal  Subsistence  Board,  c/o 
Thomas  H.  Boyd,  Office  of  Subsistence 
Management,  U.S.  Fish  and  Wildlife 
Service,  1011  E.  Tudor  Road, 
Anchorage,  Alaska  99503;  telephone 
(907)  786-3888.  For  questions  related  to 
subsistence  management  issues  on 
National  Forest  Service  lands,  inquiries 
may  also  be  directed  to  Ken  Thompson, 
Regional  Subsistence  Program  Manager, 
USDA,  Forest  Service,  Alaska  Region, 
(907) 271-2540. 

SUPPLEMENTARY  INFORMATION:  Regional 
Council  meetings — The  Federal 
Subsistence  Board  euinounces  the 
forthcoming  public  meetings  of  the 
Federal  Subsistence  Regional  Advisory 
Councils.  The  Regional  Councils  will 
meet  in  the  following  Alaska  locations, 
and  begin  on  the  specified  dates: 
Region  1  (Southeast)— Sitka— Feb.  11, 

1999 
Region  2  (Southcentral) — Anchorage — 

Mar.  23,  1999 
Region  3  (Kodiak/Aleutians) — Port 

Lions— Feb.  24,  1999 
Region  4  (Bristol  Bay) — Dillingham — 

Mar.  23,  1999 
Region  5  (Yukon-Kuskokwim  Delta) — 

Alakanuk — Mar.  2,  1999 
Region  6  (Western  Interior) — Galena — 

Mar.  9,  1999 
Region  7  (Seward  Peninsula) — Nome — 

Mar.  4,  1999 
Region  8  (Northwest  Arctic) — Kiana — 

Mar.  2,  1999 
Region  9  (Eastern  Interior) — Delta 

Junction— Feb.  27,  1999 
Region  10  (North  Slope) — Barrow — Feb. 

23, 1999 
We  will  pubhsh  a  notice  of  specific 
times  and  meeting  locations  in  local  and 
statewide  newspapers  prior  to  the 
meetings.  We  may  need  to  change 
locations  and  dates  based  on  weather  or 
local  circimi stances.  Length  of  the 
Regional  Council  meetings  will  be 
determined  by  the  amount  of  work  on 
each  Regional  Council's  agenda. 

The  Regional  Councils  were 
established  in  accordance  with  Section 
805  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  Pub.  L.  96—487, 
and  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska, 
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36  CFR  Part  242  and  50  CFR  Part  100, 
Subparts  A.  B,  and  C  (57  FR  22940- 
22964).  The  Regional  Councils  advise 
the  Federal  Government  on  all  matters 
related  to  the  subsistence  taking  of  fish 
and  vtaldlife  on  public  lands  in  Alaska 
and  operate  in  accordance  with 
provisions  of  the  Federal  Advisory 
Committee  Act. 

The  identified  Regional  Council 
meetings  will  be  open  to  the  public.  You 
are  invited  to  attend  these  meetings, 
observe  the  proceedings,  and  provide 
comments  to  the  Regional  Councils. 

Dated:  January  20, 1999. 

Ken  Thompson, 

Acting  Regional  Forester,  USDA-Forest 
Service. 

Dated:  January  19, 1999. 
Thomas  H.  Boyd, 

Acting  Chair,  Federal  Subsistence  Board. 
[FR  Doc.  99-2102  Filed  1-28-99;  8:45  am) 
BILUNG  CODE  3410-11-P;  4310-56-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[GA-34-«902b;  FRL-«227-6] 

Approval  and  Promulgation  of 
Implementation  Plans  Georgia: 
Approval  of  Revisions  to  the  Georgia 
State  Implementation  Plan;  Vehicle 
Inspection/Maintenance  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
the  enhanced  Inspection/Maintenance 
(I/M)  program  for  the  State  of  Georgia. 
The  program  had  initially  been  given 
conditional  interim  approval  under  the 
terms  of  section  110  of  the  Clean  Air  Act 
(CAA)  and  section  348  of  the  National 
Highway  Systems  Designation  Act 
(NHSDA),  as  noted  in  EPA's  final 
conditional  interim  rule  action  in  the 
August  11,  1997,  Federal  Register.  Due 
to  delays  in  implementing  Phase  2  of 
the  program,  the  Georgia  enhanced  I/M 
program  had  been  disapproved  on 
March  11, 1998,  which  triggered  an 
eighteen  month  clock  prior  to  the 
imposition  of  sanctions.  This  proposed 
approval  action  also  would  serve  to  stop 
the  sanctions  clock. 

DATES:  Written  comments  must  be 
received  on  or  before  March  1,  1999. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Scott  Martin  at  the  EPA 
Regional  Office  listed  below.  Copies  of 
the  documents  relevant  to  this  proposed 
rule  are  available  for  public  inspection 


during  normal  business  hours  at  the 
following  locations.  The  interested 
persons  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  day  of  the 
visit. 

Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303-3104. 

Air  Protection  Branch,  Georgia 
Environmental  Protection  Division, 
Georgia  Department  of  Natural 
Resources,  4244  International  Parkway, 
Suite  120,  Atlanta,  Georgia  30354. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Martin  at  (404)  562-9036. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  final 
interim  rule  which  is  published  in  the 
Rules  section  of  this  Federal  Register. 

Dated:  January  13,  1999. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4. 
IFR  Doc.  99-2195  Filed  1-28-99;  8:45  am] 

BILUNG  CODE  66«0-eO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-6225-e] 

Nevada:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  grant 
final  authorization  to  the  hazardous 
waste  program  revisions  submitted  by 
Nevada  Department  of  Environmental 
Protection.  In  the  final  rules  section  of 
this  Federal  Register,  EPA  is 
authorizing  the  State's  program 
revisions  as  an  immediate  final  rule 
without  prior  proposal  because  EPA 
views  this  action  as  noncontroversial 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  authorization 
is  set  forth  in  the  immediate  final  rule. 
If  no  adverse  vvnritten  comments  are 
received  on  this  action,  the  immediate 
final  rule  will  become  effective  and  no 
further  activity  will  occur  in  relation  to 
this  proposal.  If  EPA  receives  adverse 
written  comments,  EPA  will  withdraw 
the  immediate  final  rule  before  its 
effective  date  by  publishing  a  notice  of 
withdrawal  in  the  Federal  Register.  EPA 
will  then  respond  to  public  comments 
in  a  later  final  rule  based  on  this 
proposal.  EPA  may  not  provide  further 


opportunity  for  comment.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  March  1,  1999. 
ADDRESSES:  Mail  written  comments  to 
Lisa  McClain-Vanderpool,  75 
Hawthorne  St.  (WST-3),  San  Francisco, 
CA  94105.  You  can  examine  copies  of 
the  materials  submitted  by  Nevada 
during  normal  business  hours  at  the 
following  locations:  U.S.  EPA  Region  IX 
Library-Information  Center,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105  ,  415/744-1510;  or  Nevada 
Department  of  Conservation  and  Natural 
Resources,  Division  of  Environmental 
Protection.  333  W.  Nye  Lane,  Carson 
City,  NV  89710,  Phone:  702/687-5872. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
McClain-Vanderpool  at  the  address 
above. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the 
immediate  final  rule  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  Januai^  15,  1999. 
Felicia  Marcus, 

Regional  Administrator.  Region  9. 
[FR  Doc.  99-1909  Filed  1-28-99;  8:45  am] 

BILUNG  CODE  6560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 

[OPPTS-60563A;  FRL-6050-7] 
RIN  2070-AB27 

Diphenyi-2,4,6-Trimethylbenzoyi 
Phosphine  Oxide;  Withdrawal  of 
Proposed  Significant  New  Use  Rule 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  proposed  rule. 

summary:  EPA  is  writhdrawing  a 
proposed  significant  new  use  rule 
(SNUR)  for  diphenyl-2,4,6- 
trimethylbenzoyl  phosphine  oxide 
based  on  receipt  of  new  data.  Based  on 
the  new  data  the  Agency  no  longer  finds 
that  activities  not  described  in  the 
Premanufacture  Notice  (PMN)  for  this 
substance  may  result  in  significant 
changes  in  human  or  environmental 
exposure. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-531,  401  M  St.,  SW., 
Washington,  DC  20460,  telephone:  (202) 


4606 


Federal  Register/Vol.  64,  No.  19/Friday,  January  29,  1999/Proposed  Rules 


554-1404.  TpD:  (202)  554-0551;  e-mail: 
TSCA-Hotliile@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

ElectToniO  Availability:  Electronic 
copies  of  thi$  document  are  available 
from  the  EPA  Home  Page  at  the  Federal 
Register-Environmental  Docimients 
entry  for  thii  document  under  "Laws 
and  Regulatijons"  (http://www.epa.gov/ 
fedrgstr/). 

In  the  Federal  Register  of  February  2, 
1988  (53  FR  2857).  EPA  proposed  a 
SNUR  to  be  Codified  at  40  CFR  721.855 
establishing  significant  new  uses  for 
diphenyl-2  ,^,6-trimethylbenzoyl 
phosphine  cwcide.  Because  of  additional 
data  EPA  hat  received  for  this 
substance,  EPA  is  withdrawing  this 
proposed  rule. 

I.  Background 

The  Agenrfy  proposed  the  SNUR  for 
diphenyl-2  ,^.6-trimethylbenzoy  1 
phosphine  oKide  in  the  Federal  Register 
of  February  t.  1988  (53  FR  2857).  The 
background  ^d  reasons  for  the  SNUR 
are  set  forth  In  the  preamble  of  the 
proposed  rule.  After  the  proposed 
SNUR.  EPA  received  a  90-day  oral 
subchronic^udy  in  rats  for  the 
substance.  Tpe  study  resulted  in  a  No 
Observed  Adverse  Effect  Level  (NOAEL) 
of  100  milligrams/kilograms/ day  (mg/ 
kg/day).  There  were  effects  noted  in  the 
liver,  blood,  jand  testes  at  300  and  1000 
mg/kg/day  but  there  was  no  significant 
evidence  of  tieurotoxic  effects  at  any 
dose.  EPA  htd  expressed  concerns  for 
severe  neurotoxicity  hazard  in  the 
proposed  SMUR.  Based  on  this  data, 
EPA  no  longpr  finds  that  activities  not 
described  in; the  PMN  may  result  in 
significant  changes  in  human  exposure 
and  is  withdrawing  the  proposed  rule. 

n.  Rationale  for  Withdrawal  of  the 
Proposed  RiUe 

During  reyiew  of  the  PMNs  submitted 
for  the  chemjical  substance  that  is  the 
subject  of  this  withdrawal,  EPA 
concluded  tl^at  regulation  was 
warranted  bised  on  available 
information  that  indicated  activities  not 
described  in  the  PMN  might  result  in 
significant  changes  in  human  exposure. 
Based  on  th^se  findings,  a  SNUR  was 
proposed. 

Based  on  ftie  submitted  test  data,  EPA 
no  longer  finds  that  activities  other  than 
those  descrit)ed  in  the  PMN  may  result 
in  significant  changes  in  human 
exposure.  Therefore,  EPA  is 
withdrawing  the  proposed  SNUR  for 
this  chemical  substance.  When  this 
withdrawal  (s  published  in  the  Federal 
Register,  export  notification  under 
section  12(b  of  TSCA  will  no  longer  be 
required. 


III.  Public  Record 

The  official  record  for  this  proposed 
rule,  as  well  as  the  public  version,  has 
been  established  for  this  proposed  rule 
under  docket  control  number  OPPTS- 
50563A  (including  comments  and  data 
submitted  electronically).  A  public 
version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  record  is  located 
in  the  TSCA  Nonconfidential 
hiformation  Center,  Rm.  NE-B607,  401 
M  St.,  SW.,  Washington,  DC. 

rv.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  proposed  rule  does  not  impose 
any  requirements.  As  such,  this  action 
does  not  require  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Executive  Order  12866,  entitled 
Regulatory  Planning  qr^d  Review  (58  FR 
51735,  October  4, 1993),  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997).  For 
the  same  reason,  it  does  not  require  any 
action  xmder  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104—4)  or  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994).  In  addition,  since  this  type  of 
action  does  not  require  any  proposal,  no 
action  is  needed  under  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.). 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
tmless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
afiected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 


Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  proposed  rule  does  not  create 
an  unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The 
proposed  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  proposed  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  b^ 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govenunents.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  commxuiities." 

Today's  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  proposed  rule  does 
not  involve  or  impose  any  requirements 
that  affect  Indian  tribes.  Accordingly, 
the  requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  proposed  rule. 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 
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Dated:  January  19, 1999. 
Charles  M.  Auer, 

Director.  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

IFR  Doc.  99-2205  Filed  1-28-99;  8:45  am] 

BILUNG  CODE  6S40-SO-F 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

48  CFR  Part  829 
RIN  2900-AJ32 

VA  Acquisition  Regulation:  Taxes 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  amend 
the  Department  of  Veterans  Affairs 
Acquisition  Regulation  (VAAR)  by 
deleting  procedures  and  controls 
prescribed  in  the  VAAR  whereby 
facilities  or  institutions  owned  or 
controlled  by  State  Governments, 
territories,  and  the  District  of  Columbia, 
under  supervision  of  a  Federal  agency, 
can  obtain  tax-free  tobacco  products  for 
gratuitous  distribution  to  present  and 
former  members  of  the  Armed  Forces  of 
the  United  States.  These  procedures  and 
controls  are  inconsistent  with  VA  policy 
against  promotion  of  the  use  of  tobacco 
products.  Accordingly,  we  propose  to 
delete  the  provisions  concerning  tax- 
free  tobacco  products.  Further,  this 
document  proposes  to  remove 
provisions  stating  that  contracting 
officers  will  submit  requests  for  legal 
advice,  through  channels,  to  the  General 
Counsel.  These  provisions  are  internal 
VA  instructions  to  contracting  officers 
and  are  not  required  to  be  published  in 
the  Federal  Register  or  the  Code  of 
Federal  Regulations.  In  addition,  this 
document  proposes  to  remove 
provisions  stating  that  the  VAAR 
contains  refund  procedures  for  State 
and  local  taxes,  since  the  VAAR  does 
not  contain  such  provisions. 
DATES:  Comments  must  be  received  on 
or  before  March  30, 1999. 
ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW,  Room  1154, 
Washington,  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RIN  2900-AJ32."  All 
written  comments  will  be  available  for 
public  inspection  in  the  Office  of 
Regulations  Management,  Room  1158, 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays). 


FOR  FURTHER  INFORMATION  CONTACT:  Don 
Kaliher.  Acquisition  Policy  Team  (95A), 
Office  of  Acquisition  and  Materiel 
Management,  Department  of  Veterans 
Affairs,  810  Vermont  Ave.,  NW, 
Washington,  DC  20420.  telephone 
number  (202)  273-8819. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  hereby  certifies  that  this  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  601-612.  This  rule  would  have  a 
minuscule  effect,  if  any,  on  small 
businesses.  Therefore,  pursuant  to  5 
U.S.C.  605(b),  this  rule  is  exempt  from 
the  initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

List  of  Subjects  in  48  CFR  Part  829 

Government  procurement.  Taxes. 

Approved:  January  22, 1999. 
Togo  D.  West,  Jr.. 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  48  CFR  parts  829  is  proposed 
to  be  amended  as  follows: 

PART  829— TAXES 

1.  The  authority  citation  for  part  829 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501  and  40  U.S.C. 
486(c). 

2.  Section  829.000  is  revised  to  read 
as  follows: 

829.000    Scope  of  part 

This  part  prescribes  policies  and 
procedures  for  exemptions  from  Federal 
excise  taxes  imposed  on  alcohol 
products  purchased  for  use  in  the 
Department  of  Veterans  Affairs  medical 
care  program. 

Subpart  829.1— [Removed] 

3.  Subpart  829.1  consisting  of  section 
829.101  is  removed. 

829.270  through  829-270-2    [Removed] 

4.  Sections  829.270  through  829.270- 
2  are  removed. 

[PR  Doc.  99-2126  Filed  1-28-99;  8:45  am) 

BILUNG  CODE  832(M>1-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN101S-AF30 

Endangered  and  Threatened  Wildlife 
and  Plants;  Extension  of  Comment 
Period  on  Proposed  Special 
Regulations  for  the  Preble's  Meadow 
Jumping  Mouse 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  extension  of 

public  comment  period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  provides  notice  that  the 
comment  period  on  the  Service's 
proposal  to  establish  special  regulations 
for  the  conservation  of  the  Preble's 
meadow  jumping  mouse  [Zapus 
hudsonius  preblei)  (63  FR  66777, 
December  3, 1998)  is  extended  through 
March  5. 1999.  The  Service  notes  that 
revisions  of  Mouse  Protection  Areas  and 
Potential  Mouse  Protection  Areas 
referenced  in  the  December  3,  1998, 
proposed  rule  are  available  for  review. 
DATES:  The  public  comment  period, 
which  was  originally  to  close  on 
February  1, 1999,  is  extended  for  an 
additional  31  days  and  now  closes  on 
March  5.  1999. 

ADDRESSES:  Written  comments  and 
materials  should  be  sent  to  Colorado 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  25486,  Denver  Federal 
Center,  Denver,  Colorado  80225. 
Comments  and  materials  received  will 
be  available  for  inspection,  by 
appointment,  during  normal  business 
hours,  at  the  U.S.  Fish  and  Wildlife 
Service's  Colorado  Field  Office,  755 
Parfet  Street,  Suite  361,  Lakewood, 
Colorado. 

FOR  FURTHER  INFORMATION  CONTACT: 
LeRoy  W.  Carlson,  Colorado  Field 
Supervisor,  telephone  303/275-2370.  ^ 

facsimile  303/275-2371  (see  ADDRESSES 
section). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Preble's  meadow  jumping  mouse, 
a  small  rodent  in  the  family  Zapodidae, 
is  knowm  to  occur  only  in  eastern 
Colorado  and  southeastern  Wyoming.  It 
lives  primarily  in  heavily  vegetated 
riparian  habitats  and  immediately 
adjacent  upland  habitats.  Habitat  loss 
and  degradation  caused  by  agricultural, 
residential,  commercial,  and  industrial 
development  have  resulted  in  concern 
over  its  continued  existenr«i. 

On  May  13,  1998,  the  Serice 
published  a  final  rule  (63  FR  26517)  to 
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list  the  Preble's  meadow  jumping  mouse 
species  under  the 
Species  Act  (Act)  of  1973 
sections  1531  to  1544) 
cal  habitat.  At  the  time  the 
listed,  a  special  rule  for  the 
of  the  Preble's  was  not 
and  therefore  virtually  all 

of  the  Act  became 
the  species.  On  December 
Service  proposed  a  special 

of  the  Act  to  establish 
the  conservation  of  the 
.8  months. 

have  been  made  to  the 
1  jcations  of  Mouse 
^eas  and  Potential  Mouse 
described  in  the 
1998,  proposed  rule.  These 
revisions,  b^ed  on  the  best  scientific 
information  currently  available,  are 


as  a  threatened 
Endangered 
(16  U.S.C. 
without  crit 
Preble's  was 
conservatioi 
promulgatec 
of  the 

applicable  t 
3, 1998,  the 
rule  under 
standards 
Preble's  for 

Some 
geographic 
Protection 
Protection 
December  3 


restrictions 


4d) 


fo- 


revisions 


A reas  i 


maintained  by  the  Service  at  addresses 
provided  below.  These  geographic 
locations  can  be  viewed  at  the  U.S.  Fish 
and  Wildlife  Service,  Colorado  Field 
Office,  755  Parfet  Street,  Suite  361, 
Lakewood,  Colorado,  telephone  303/ 
275-2370  or  at  the  U.S.  Fish  and 
Wildlife  Service,  Wyoming  Field  Office, 
4000  Morrie  Avenue,  Cheyenne, 
Wyoming  82001,  telephone  307/722- 
2374.  Depictions  of  these  geographic 
locations  are  also  available  on  our 
internet  home  page  (www.r6.fws.gov/ 
preble). 

Legal  notice  and  news  releases 
announcing  the  extension  of  the 
comment  period  are  being  published  in 
newspapers  concurrently  with  this 
Federal  Register  notice. 

Written  statements  concerning  the 
proposed  special  rule  should  be  mailed 


to  the  Service  office  identified  in  the 
ADDRESSES  section  above  on  or  before 
March  5,  1999. 

Author 

The  author  of  this  notice  is  Peter 
Plage,  Colorado  Field  Office  (see 
ADDRESSES  above),  telephone  303/275- 
2370. 

Authority 

Authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.j. 

Dated:  January  22, 1999. 
Terry  T.  Terrell, 

Deputy  Regional  Director,  Denver,  Colorado. 
(PR  Doc.  99-1994  Filed  1-28-99;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  njles  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agerxiy  decisions  arxj 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  ttiis 
section. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
Crop  Revenue  Coverage 

ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  section 
508(h)  of  the  Federal  Crop  Insurance 
Act  (Act),  the  Federal  Crop  Insurance 
Corporation  (FCIC)  Board  of  Directors 
(Board)  approves  for  reinsurance  and 
subsidy  the  insurance  of  com,  grain 
sorghum,  soybeans,  cotton,  and  rice  in 
select  states  and  counties  under  the 
Crop  Revenue  Coverage  (CRC)  plan  of 
insurance  for  the  1999  crop  year.  This 
notice  is  intended  to  inform  eligible 
producers  and  the  private  insurance 
industry  of  the  CRC  coverage  changes 
for  com,  grain  sorghum,  soybeans, 
cotton  and  rice  and  provide  its  terms 
and  conditions. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Hoffinann,  Director,  Product 
Development  Division,  Federal  Crop 
Insurance  Corporation,  United  States 
Department  of  Agriculture,  9435  Holmes 
Road,  Kansas  City,  Missouri,  64131, 
telephone  (816)  926-7387. 
SUPPLEMENTARY  INFORMATION:  Section 
508(h)  of  the  Act  allows  for  the 
submission  of  a  policy  to  FQC's  Board 
and  authorizes  the  Board  to  review  and, 
if  the  Board  finds  that  the  interests  of 
producers  are  adequately  protected  and 
that  any  premiums  charged  to  the 
producers  are  actuarially  appropriate, 
approve  the  policy  for  reinsurance  and 
subsidy  in  accordance  with  section 
508(e)  of  the  Act. 

In  accordance  with  the  Act,  the  Board 
approved  a  program  of  insurance  known 
as  CRC,  originally  submitted  by 
American  Agrisiuance,  a  managing 
general  agency  for  Redland  Insurance 
Company. 

The  CRC  program  has  been  approved 
for  reinsurance  and  premium  subsidy, 
including  subsidy  for  administrative 
and  operating  expenses.  CRC  is 


designed  to  protect  producers  against 
both  price  and  yield  losses.  CRC 
provides  a  harvest  revenue  guarantee 
that  pays  losses  from  the  established 
yield  coverage  at  a  higher  price  if  the 
harvest  time  price  is  higher  than  the 
spring  price. 

In  the  1996  crop  year,  the  CRC 
program  was  available  for  corn  and 
soybeans  in  all  counties  in  Iowa  and 
Nebraska. 

In  the  1997  crop  year,  the  CRC 
program  was  expanded  for  corn  into 
Colorado,  Illinois,  Indiana.  Kansas. 
Michigan,  Minnesota,  Missouri,  Ohio, 
Oklahoma,  South  Dakota,  and  Texas, 
and  soybeans  into  Illinois,  Indiana. 
Kansas,  Michigan,  Minnesota,  Missouri, 
Ohio,  Oklahoma,  South  Dakota,  and 
Texas.  New  CRC  programs  were  also 
made  available  for  grain  sorghum  in 
Colorado,  Nebraska.  Oklahoma,  and 
crop  reporting  districts  20,  30,  50,  and 
70  in  Kansas,  40  in  Missouri,  50  and  80 
in  South  Dakota,  and  40,  51,  52,  81,  82, 
90,  96,  and  97  in  Texas;  for  cotton  in 
Arizona,  Georgia,  Oklahoma,  and  crop 
reporting  districts  11,  12,  21,  and  22  in 
Texas;  and  for  wheat  into  Kansas, 
Michigan,  Minnesota,  Nebraska,  South 
Dakota,  Texas,  Washington,  and  twenty- 
three  counties  each  in  Montana  and 
North  Dakota. 

In  the  1998  crop  year,  the  CRC 
program  was  expanded  for  corn  into 
Alabama,  Arizona,  Arkansas,  CaUfomia, 
Georgia,  Idaho,  Kentucky,  Louisiana, 
Mississippi,  Montana,  New  Mexico, 
North  Carolina,  North  Dakota,  Oregon, 
South  Carolina,  Tennessee,  Utah. 
Virginia,  Washington,  Wisconsin,  and 
Wyoming;  for  soybeans  into  Alabama. 
Arkansas,  Georgia.  Kentucky,  Louisiana, 
Mississippi,  North  CaroUna,  North 
Dakota,  South  Carolina,  Tennessee, 
Virginia,  and  Wisconsin;  for  grain 
sorghum  into  Alabama,  Arkansas, 
Cahfomia,  Georgia,  IlUnois,  Indiana. 
Iowa,  Kentucky,  Louisiana,  Michigan, 
Minnesota,  Mississippi.  New  Mexico, 
North  Carolina,  North  Dakota,  Ohio, 
South  Carolina,  Tennessee,  Virginia, 
Wisconsin,  and  the  remaining  counties 
in  Kansas,  Missouri,  South  Dakota,  and 
Texas;  for  cotton  into  Alabama, 
Arkansas,  California,  Kansas,  Louisiana, 
Mississippi,  Missouri,  New  Mexico, 
North  Carolina,  South  Carolina, 
Tennessee,  Virginia,  and  the  remaining 
counties  in  Texas;  and  for  wheat  into 
Alabama,  Arizona,  Arkansas,  Cahfomia, 
Colorado,  Georgia,  Idaho,  Illinois, 


Indiana,  Iowa,  Kentucky,  Louisiana. 
Mississippi.  Missouri.  New  Mexico, 
North  Carolina.  Ohio.  Oklahoma. 
Oregon.  South  Carolina.  Tennessee. 
Utah,  Virginia.  Wisconsin.  Wyoming, 
and  remaining  counties  in  Montana  and 
North  Dakota. 

Prior  to  the  1998  crop  year,  the  CRC 
policy  provided  coverage  for  basic  and 
optional  units  only,  as  selected  by  the 
insured,  and  the  expected  market  price 
was  based  on  95  percent  of  the  average 
daily  settlement  price.  Beginning  with 
the  1998  crop  year,  insureds  could 
select  basic,  optional  or  enterprise  units 
for  com  and  soybeans  and  95  or  100 
percent  of  the  average  daily  settlement 
price  for  com,  grain  sorghum,  soybeans 
and  cotton.  The  CRC  program  was  also 
changed  to  provide  insurance  at  an 
appropriate  premium  for  any  producer 
that  had  been  identified  on  the 
nonstandard  classification  system 
(NCS). 

Beginning  with  the  1999  crop  year  for 
CRC  wheat,  producers  can  select  basic, 
optional  or  enterprise  units,  95  or  100 
percent  of  the  average  daily  settlement 
price,  coverage  for  all  acreage  classified 
as  high  risk,  and  a  separate  price  for 
durum  wheat.  A  methodology  also  has 
been  developed  for  determining  the 
spring  wheat  Base  Price  in  counties  that 
had  both  fall  and  spring  wheat 
programs,  but  only  a  fall  cancellation 
date. 

Beginning  with  the  1999  crop  year, 
new  CRC  programs  are  available  for  rice 
in  Arkansas.  California,  Florida. 
Louisiana,  Mississippi,  Missouri, 
Oklahoma,  Tennessee,  and  Texas;  for 
com,  grain  sorghum,  and  soybeans  in 
Maryland;  and  for  com,  grain  sorghum, 
soybeans,  and  cotton  in  Florida. 
Enterprise  units  are  now  available  for  all 
CRC  crops;  and.  written  agreements  are 
allowed  for  rating  purposes  only. 
Beginning  with  the  1999  spring  crops, 
insureds  can  select  increased  coverage 
levels  of  80  and  85  percent  for  crops  and 
in  counties  where  Risk  Management 
Agency  (RMA)  offers  coverage  levels  up 
to  85  percent,  and  high-risk 
classification  rating  has  been  added  for 
com,  grain  sorghum,  soybeans,  cotton, 
and  rice. 

FCIC  herewith  gives  notice  of  the 
above  stated  changes  for  the  1999  crop 
year  for  CRC  com,  grain  sorghum, 
soybeans,  cotton,  spring  wheat,  and  rice 
for  use  by  private  insurance  companies. 
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The  CRC  u:  iderwriting  rules,  rate 
factors  and  fcrms  for  1999  spring  crops 
will  be  released  electronically  to  all 
reinsured  conpanies  through  FCIC's 
Reporting  Or  janization  Server.  FCIC 
will  also  make  available  the  terms  and 
conditions  of  the  CRC  reinsurance 
agreement.  Requests  for  this  information 
should  be  sent  to  Heyward  Baker, 
Director,  Reinsurance  Services  Division, 
Federal  Crop  Insurance  Corporation, 
1400  Indeper  dence  Avenue,  SW,  Stop 
0804.  Room  e  727-S,  Washington,  DC, 
20250-0804. 

Following  :  s  a  complete  list  of 
insurable  CRI I  crops  by  state  for  the 
1999  crop  year: 

Alabama:  Com  Cotton,  Grain  Sorghum, 

Soybeans,  W  tieat 
Arizona:  Corn.  Cotton,  Wheat 
Arkansas:  Corr  ,  Cotton,  Grain  Sorghum,  Rice, 

Soybeans.  Wtieat       ' 
California:  Con,  Cotton,  Grain  Sorghum, 

Rice,  Wheat 
Colorado:  Corr,  Grain  Sorghum,  Wheat 
Georgia:  Corn,  Cotton,  Grain  Sorghum, 

Soybeans.  W  [leat 
Florida:  Corn,  i  ilotton.  Grain  Sorghum,  Rice, 

Soybeans 
Idaho:  Com,  Wheat 
Illinois:  Com,  (>rain  Sorghum,  Soybeans, 

Wheat 
Indiana:  Com,  Srain  Sorghum,  Soybeans. 

Wheat 
Iowa:  Corn,  Gnin  Sorghum,  Soybeans,  Wheat 
Kansas:  Com,  ( xitton,  Grain  Sorghum, 

Soyl>eans,  W  heat 
Kentucky:  Corn,  Grain  Sorghum,  Soybeans, 

Wheat 
Louisiana:  Con.  Cotton,  Grain  Sorghum, 

Rice.  Soybeans.  Wheat 
Maryland:  Com.  Grain  Sorghum,  Soybeans 
Michigan:  Com,  Grain  Sorghum,  Soybeans. 

Wheat 
Minnesota:  Com,  Grain  Sorghum,  Soybeans, 

Wheat 
Mississippi:  Ckirn.  Cotton,  Grain  Sorghum, 

Rice,  Soybeans,  Wheat 
Missouri:  Com  Cotton,  Grain  Sorghum,  Rice, 

Soybeans.  Wheat 
Montana:  Com,  Wheat 
Nebraska:  Corr ,  Grain  Sorghum,  Soybeans, 

Wheat 

m.  Cotton,  Grain  Sorghum, 


New  Mexico: 

Wheat 
North  Carol  in; 

Sorghum. 
North  Dakota 

Soybeans 
Ohio:  Com,  Gi 
Oklahoma:  Co 

Rice,  Soybe; 
Oregon:  Com, 
South  Caroling 


Corn,  Cotton,  Grain 
beans.  Wheat 
m.  Grain  Sorghum, 
eat 

in  Sorghum,  Soybeans,  Wheat 
,  Cotton,  Grain  Sorghum, 
s,  Wheat 
heat 
Com,  Cotton,  Grain 


Sorghum.  Soybeans,  Wheat 
South  Dakota:  Com,  Grain  Sorghum, 

Soybeans.  VVheat 
Tennessee:  Com,  Cotton,  Grain  Sorghum, 

Rice,  Soybeans.  Wheat 
Texas:  Cora,  C)tton,  Grain  Sorghum,  Texas, 

Soybeans,  \Avieat 


Utah:  Com,  W  leat 


Virginia:  Com, 


Soybeans,  Wheat 


Cotton,  Grain  Sorghum, 


Washington:  Corn,  Wheat 

Wisconsin:  Com,  Grain  Sorghum,  Soybeans, 

Wheat 
Wyoming:  Com,  Wheat 

Notice:  The  Basic  Provisions,  Crop 
Provisions,  and  Commodity  Exchange 
Endorsements  for  the  1999  CRC  spring  crop 
programs  of  insurance  are  as  follows: 

Crop  Revenue  Coverage  (CRC) 
Insurance  Policy 

(This  is  a  continuous  policy.  Refer  to 
section  3.) 

This  policy  is  reinsured  by  the 
Federal  Crop  Insurance  Corporation 
(FCIC)  under  the  authority  of  section 
508(h)  of  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1508(h)).  The 
provisions  of  the  policy  may  not  be 
waived  or  varied  in  any  way  by  the  crop 
insurance  agent  or  any  other  agent  or 
employee  of  FCIC  or  us.  In  the  event  we 
cannot  pay  your  loss,  your  claim  will  be 
settled  in  accordance  with  the 
provisions  of  this  policy  and  paid  by 
FCIC.  No  state  guarantee  fund  will  be 
liable  to  pay  the  loss. 

Throughout  the  policy,  "you"  and 
"your"  refer  to  the  named  insured 
shown  on  the  accepted  application  and 
"we."  "us."  and  "our"  refer  to  the 
insurance  company  providing 
insurance.  Unless  the  context  indicates 
otherwise,  use  of  the  plural  form  of  a 
word  includes  the  singular  and  use  of 
the  singular  form  of  the  word  includes 
the  plural. 

Agreement  to  Insure:  In  return  for  the 
payment  of  the  premium,  and  subject  to 
all  of  the  provisions  of  this  policy,  we 
agree  with  you  to  provide  t)ie  insurance 
as  stated  in  the  policy.  If  a  conflict 
exists  among  the  policy  provisions,  the 
order  of  priority  is  as  follows:  (1)  The 
Special  Provisions;  (2)  the  Commodity 
Exchange  Endorsement;  (3)  the  Crop 
Provisions;  and  (4)  these  Basic 
Provisions,  with  (1)  controlling  (2).  etc. 

Basic  Provisions 

Terms  and  Conditions 
1.  Definitions 

Abandon.  Failure  to  continue  to  care 
for  the  crop,  providing  care  so 
insignificant  as  to  provide  no  benefit  to 
the  crop,  or  failure  to  harvest  in  a  timely 
manner,  unless  an  insured  cause  of  loss 
prevents  you  from  properly  caring  for  or 
harvesting  the  crop  or  causes  damage  to 
it  to  the  extent  that  most  producers  of 
the  crop  on  acreage  with  similar 
characteristics  in  the  area  would  not 
normally  further  care  for  or  harvest  it. 

Acreage  report.  A  report  required  by 
section  7  of  these  Basic  Provisions  that 
contains,  in  addition  to  other  required 
information,  your  report  of  your  share  of 
all  acreage  of  an  insured  crop  in  the 


county,  whether  insurable  or  not 
insurable. 

Acreage  reporting  date.  The  date 
contained  in  the  Special  Provisions  or 
as  provided  in  section  7  by  which  you 
are  required  to  submit  your  acreage 
report. 

Act.  The  Federal  Crop  Insurance  Act, 
(7  U.S.C.  1501  etseq.). 

Actuarial  documents.  The  material  for 
the  crop  year  which  is  available  for 
public  inspection  in  your  agent's  office, 
and  which  show  the  revenue 
guarantees,  coverage  levels,  premium 
rates,  practices,  insurable  acreage,  and 
other  related  information  regarding  crop 
insurance  in  the  county. 

Additional  coverage.  Plans  of  crop 
insurance  providing  a  level  of  coverage 
equal  to  or  greater  than  65  percent  of  the 
approved  yield  indemnified  at  100 
percent  of  the  Base  Price,  or  a 
comparable  coverage. 

Administrative  fee.  An  amoimt  you 
must  pay  for  limited  and  additional 
coverage  for  each  crop  year  as  specified 
in  section  8. 

Agricultural  commodity.  All  insurable 
crops  and  other  frviit,  vegetable  or  nut 
crops  produced  for  human  or  animal 
consumption. 

Another  use,  notice  of.  The  v^rritten 
notice  required  when  you  wish  to  put 
acreage  to  another  use  (see  section  15). 

Application.  The  form  required  to  be 
completed  by  you  and  accepted  by  us 
before  insurance  coverage  will 
commence.  This  form  must  be 
completed  and  filed  in  your  agent's 
office  not  later  than  the  sales  closing 
date  of  the  initial  insurance  year  for 
each  crop  for  which  insurance  coverage 
is  requested.  If  cancellation  or 
termination  of  insurance  coverage 
occurs  for  any  reason,  including  but  not 
limited  to  indebtedness,  suspension, 
debarment,  disqualification, 
cancellation  by  you  or  us.  or  violation 
of  the  controlled  substance  provisions  of 
the  Food  Security  Act  of  1985,  a  new 
application  must  be  filed  for  the  crop. 
Insurance  coverage  will  not  be  provided 
if  you  are  ineligible  under  the  contract 
or  under  any  Federal  statute  or 
regulation. 

Approved  yield.  The  yield  determined 
in  accordance  with  7  CFR  part  400, 
subpart  G.  This  yield  is  established  for 
basic  or  optional  units.  The  Approved 
Yield  for  each  basic  or  optional  unit 
comprising  an  enterprise  unit  is 
retained  for  premium  and  final 
guarantee  purposes  imder  an  enterprise 
imit. 

Assignment  of  indemnity.  A  transfer 
of  policy  rights,  made  on  our  form,  and 
effective  when  approved  by  us.  It  is  the 
arrangement  whereby  you  assign  your 
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right  to  an  indemnity  payment  to  any 
party  of  your  choice  for  the  crop  year. 

Base  Price.  The  initial  price 
determined  in  accordance  with  the 
Commodity  Exchange  Endorsement  and 
used  to  calculate  your  premium  and 
Minimum  Guarantee. 

CRC  low  price  factor.  A  premium 
factor,  as  set  forth  in  the  actuarial 
documents,  used  to  calculate  the  risk 
associated  with  a  decrease  in  the 
Harvest  Price  relative  to  the  Base  Price. 

CRC  high  price  factor.  A  premium 
factor,  as  set  forth  in  the  actuarial 
documents,  used  to  calculate  the  risk 
associated  vdth  an  increase  in  the 
Harvest  Price  relative  to  the  Base  Price. 

CRC  rate.  A  premium  rate,  as  set  forth 
in  the  actuarial  documents,  used  to 
calculate  the  risk  associated  with 
producing  a  level  of  production. 

Cancellation  date.  The  calendar  date 
specified  in  the  Crop  Provisions  on 
which  coverage  for  the  crop  will 
automatically  renew  unless  canceled  in 
writing  by  either  you  or  us,  or 
terminated  in  accordance  vvdth  the 
policy  terms. 

Claim  for  indemnity.  A  claim  made  on 
our  form  by  you  for  damage  or  loss  to 
an  insured  crop  and  submitted  to  us  not 
later  than  60  days  after  the  Harvest  Price 
is  released  (see  section  15.) 

Consent.  Approval  in  writing  by  us 
allowing  you  to  take  a  specific  action. 

Contract,  (see  "Policy".) 

Contract  change  date.  The  calendar 
date  by  which  we  make  any  policy 
changes  available  for  inspection  in  the 
agent's  office  (see  section  5.) 

County.  Any  county,  parish,  or  other 
political  subdivision  of  a  state  shown  on 
your  accepted  application,  including 
acreage  in  a  field  that  extends  into  an 
adjoining  county  if  the  county  boundary 
is  not  readily  discernible. 

Coverage.  The  insurtuice  provided  by 
this  policy,  against  insured  loss  of 
revenue  by  unit  as  shown  on  your 
summary  of  coverage. 

Coverage  begins,  date.  The  calendar 
date  insurance  begins  on  the  insured 
crop,  as  contained  in  the  Crop 
Provisions,  or  the  date  planting  begins 
on  the  unit  (see  section  12  of  these  Basic 
Provisions  for  specific  provisions 
relating  to  prevented  planting.) 

Crop  Provisions.  The  part  of  the 
policy  that  contains  the  specific 
provisions  of  insurance  for  each  insured 
crop. 

Crop  year.  The  period  within  which 
the  insured  crop  is  normally  grown, 
regardless  of  whether  or  not  it  is 
actually  grown,  and  designated  by  the 
calendar  year  in  which  the  insured  crop 
is  normally  harvested. 


Damage.  Injury,  deterioration,  or  loss 
of  revenue  of  the  insured  crop  due  to 
insured  or  uninsured  causes. 

Damage,  notice  of.  A  written  notice 
required  to  be  filed  in  your  agent's  office 
whenever  you  initially  discover  the 
insured  crop  has  been  damaged  to  the 
extent  that  a  loss  is  probable  (see  section 
15.) 

Days.  Calendar  days. 

Deductible.  The  amount  determined 
by  subtracting  the  coverage  level 
percentage  you  choose  from  100 
percent.  For  example,  if  you  elected  a  65 
percent  coverage  level,  your  deductible 
would  be  35  percent  (100%  -  65%  = 
35%). 

Delinquent  account.  Any  account  you 
have  with  us  in  which  premiums,  and 
interest  on  those  premiums,  is  not  paid 
by  the  termination  date  specified  in  the 
Crop  Provisions,  or  any  other  amounts 
due  us,  such  as  indemnities  found  not 
to  have  been  earned,  which  are  not  paid 
within  30  days  of  our  mailing  or  other 
delivery  of  notification  to  you  of  the 
amount  due. 

Earliest  planting  date.  The  earliest 
date  established  for  planting  the  insiu^d 
crop  (see  Special  Provisions  and  section 
14.) 

End  of  insurance  period,  date  of.  The 
date  upon  which  your  crop  insurance 
coverage  ceases  for  the  crop  year  (see 
Crop  Provisions  and  section  12.) 

FCIC.  The  Federal  Crop  Insurance 
Corporation,  a  wholly  owned 
government  corporation  within  USDA. 

Field.  All  acreage  of  tillable  land 
within  a  natural  or  artificial  boundary 
(e.g.,  roads,  waterways,  fences,  etc.) 

Final  Guarantee.  The  number  of 
dollars  guaranteed  per  acre  determined 
to  be  the  higher  of  the  Minimum 
Guarantee  or  the  Harvest  Guarantee, 
where: 

(1)  Minimum  Guarantee — The 
Approved  Yield  per  acre  multiplied  by 
the  Base  Price  multiplied  by  the 
coverage  level  percentage  you  elect. 

(2)  Harvest  Guarantee — The  Approved 
Yield  per  acre  multiplied  by  the  Harvest 
Price,  multiphed  by  the  coverage  level 
percentage  you  elect. 

If  you  elect  enterprise  unit  coverage, 
the  Basic  Units  or  Optional  units 
comprising  the  enterprise  unit  will 
retain  separate  Final  Guarantees. 

Final  planting  date.  The  date 
contained  in  the  Special  Provisions  for 
the  insured  crop  by  which  the  crop 
must  initially  be  planted  in  order  to  be 
insured  for  the  full  Final  Guarantee. 

FSA.  The  Farm  Service  Agency,  an 
agency  of  the  USDA,  or  a  successor 
agency. 

FSA  farm  serial  number.  The  number 
assigned  to  the  farm  by  the  local  FSA 
office. 


Good  farming  practices.  The  cultural 
practices  generally  in  use  in  the  county 
for  the  crop  to  make  normal  progress 
toward  maturity  and  produce  at  least 
the  yield  used  to  determine  the  Final 
Guarantee  and  are  those  recognized  by 
the  Cooperative  State  Research, 
Education,  and  Extension  Service  as 
compatible  with  agronomic  and  weather 
conditions  in  the  county. 

Harvest  Price.  The  final  price 
determined  in  accordance  with  the 
Commodity  Exchange  Endorsement  and 
used  to  calculate  your  Calculated 
Revenue  and  the  Harvest  Guarantee. 

Insured.  The  named  person  shown  on 
the  application  accepted  by  us.  This 
term  does  not  extend  to  any  other 
person  having  a  share  or  interest  in  the 
crop  (for  example,  a  partnership, 
landlord,  or  any  other  person)  unless 
specifically  indicated  on  the  accepted 
application. 

insured  crop.  The  crop  for  which 
coverage  is  available  under  these  Basic 
Provisions  and  the  applicable  Crop 
Provisions  as  shown  on  the  apphcation 
accepted  by  us. 

Interplanted.  Acreage  on  which  two 
or  more  crops  are  planted  in  a  manner 
that  does  not  permit  separate  agronomic 
maintenance  or  harvest  of  the  insured 
crop. 

Irrigated  practice.  A  method  of 
producing  a  crop  by  which  water  is 
artificially  applied  during  the  growing 
season  by  appropriate  systems  and  at 
the  proper  times,  with  the  intention  of 
providing  the  quantity  of  water  needed 
to  produce  at  least  the  yield  used  to 
establish  the  Final  Guarantee  on  tbe 
irrigated  acreage  planted  to  the  insured 
crop. 

Late  planted.  Acreage  initially 
planted  to  the  insured  crop  after  the 
final  planting  date. 

Late  planting  period.  The  period  that 
begins  the  day  after  the  final  planting 
date  for  the  insured  crop  and  ends  25 
days  after  the  final  planting  date,  unless 
otherwise  specified  in  the  Crop 
Provisions  or  Special  Provisions. 

Limited  coverage.  Plans  of  insurance 
offering  coverage  that  is  equal  to  or 
greater  than  50  percent  of  the  approved 
yield  indemnified  at  100  percent  of  the 
Base  Price,  or  a  comparable  coverage, 
but  less  than  65  percent  of  the  approved 
yield  indemnified  at  100  percent  of  the 
Base  Price,  or  a  comparable  coverage. 

Limited  resource  farmer.  A  producer 
or  operator  of  a  farm: 

(a)  With  an  annual  gross  income  of 
$20,000  or  less  derived  from  all  sources, 
including  income  from  a  spouse  or  other 
members  of  the  household,  for  each  of 
the  prior  two  years;  or 

(b)  With  less  than  25  acres  aggregated 
for  all  crops,  where  a  majority  of  the 
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producer's  gross  income  is  derived  from 
such  farm  or  fanns,  but  the  producer's 
gross  income  from  farming  operations 
does  not  excised  $20,000. 

Loss,  notjcje  of.  The  notice  required  to 
be  given  by  j  ou  not  later  than  72  hours 
after  certain  Kcurrences  or  15  days  after 
the  end  of  th3  insurance  period, 
whichever  is  earlier  (see  section  15.) 

MPCI.  Multiple  peril  crop  insurance 
program,  a  pi'ogram  of  insurance  offered 
under  the  Feperal  Crop  Insurance  Act, 
as  amended  |7  U.S.C.  1501  et  seq.)  (Act) 
and  implemented  in  7  CFR  chapter  IV. 

Negligenc^.  The  failure  to  use  such 
care  as  a  reas  onably  prudent  and  careful 
person  would  use  under  similar 
circumstances. 

Non-contii  uous.  Any  two  or  more 
tracts  of  lane  whose  boundaries  do  not 
touch  at  any  point,  except  that  land 
separated  on  y  by  a  public  or  private 
right-of-way,  waterway,  or  an  irrigation 
canal  will  be  considered  as  contiguous. 

Person.  Ar  individual,  partnership, 
association,  corporation,  estate,  trust,  or 
other  legal  eitity,  and  wherever 
applicable,  a  State  or  a  political 
subdivision  or  agency  of  a  State. 
"Person"  do((s  not  include  the  United 
States  Cover  iment  or  any  agency 
thereof. 

Planted  acreage.  Land  in  which  seed, 
plants,  or  tre  3S  have  been  placed 
appropriate  I  or  the  insured  crop  and 
planting  met  lod,  at  the  correct  depth, 
into  a  seedbed  that  has  been  properly 
prepared  for  the  planting  method  and 
production  practice. 

Policy.  Thd  agreement  between  you 
and  us  consi  iting  of  the  accepted 
application,  hese  Basic  Provisions,  the 
Crop  Provisions,  the  Special  Provisions, 
other  applies  ble  endorsements  or 
options,  the  actuarial  documents  for  the 
insured  crop  and  the  applicable 
regulations  published  in  7  CFR  chapter 

rv. 

Practical  ti)  replant.  Our 
determination,  after  loss  or  damage  to 
the  insured  crop,  based  on  all  factors, 
including,  but  not  limited  to  moisture 
availability,  narketing  window, 
condition  of  the  field,  and  time  to  crop 
maturity,  that  replanting  the  insured 
crop  will  alldvv  the  crop  to  attain 
maturity  pri<  r  to  the  calendar  date  for 
the  end  of  th  ?  insurance  period.  It  will 
not  be  consi(  ered  practical  to  replant 
after  the  end  of  the  late  planting  period, 
or  the  final  planting  date  if  no  late 
planting  period  is  applicable,  unless 
replanting  is  generally  occurring  in  the 
area.  Unavai  ability  of  seed  or  plants 
will  not  be  considered  a  vaUd  reason  for 
failure  to  replant. 

Premium  I  illing  date.  The  earliest 
date  upon  w  lich  you  will  be  billed  for 
insurance  coverage  based  on  your 


acreage  report.  The  premium  billing 
date  is  contained  in  the  Special 
Provisions. 

Prevented  planting.  Failure  to  plant 
the  insured  crop  with  proper  equipment 
by  the  final  planting  date  designated  in 
the  Special  Provisions  for  the  insured 
crop  in  the  county.  You  may  also  be 
eligible  for  a  prevented  planting 
payment  if  you  failed  to  plant  the 
insured  crop  with  the  proper  equipment 
within  the  late  planting  period.  You 
must  have  been  prevented  from  planting 
the  insured  crop  due  to  an  insured 
cause  of  loss  that  is  general  in  the 
surrounding  area  and  that  prevents 
other  producers  from  planting  acreage 
with  similar  characteristics. 

Production  report.  A  written  record 
showing  your  armual  production  and 
used  by  us  to  determine  your  yield  for 
insurance  purposes  (see  section  4).  The 
report  contains  yield  information  for 
previous  years,  including  planted 
acreage  and  harvested  production.  This 
report  must  be  supported  by  written 
verifiable  records  from  a  warehouseman 
or  buyer  of  the  insured  crop,  by 
measurement  of  farm-stored  production, 
or  by  other  records  of  production 
approved  by  us  on  an  individual  case 
basis. 

Replanting.  Performing  the  cultural 
practices  necessary  to  prepare  the  land 
to  replace  the  seed  or  plants  of  the 
damaged  or  destroyed  insured  crop  and 
then  replacing  the  seed  or  plants  of  the 
same  crop  in  the  insured  acreage  with 
the  expectation  of  producing  at  least  the 
yield  used  to  determine  the  Final 
Guarantee. 

Representative  sample.  Portions  of  the 
insured  crop  that  must  remain  in  the 
field  for  examination  and  review  by  our 
loss  adjuster  when  making  a  crop 
appraisal,  as  specified  in  the  Crop 
Provisions.  In  certain  instances  we  may 
allow  you  to  harvest  the  crop  and 
require  only  that  samples  of  the  crop 
residue  be  left  in  the  field. 

Sales  closing  date.  A  date  contained 
in  the  Special  Provisions  by  which  an 
application  must  be  filed.  The  last  date 
by  which  you  may  change  your  crop 
insurance  coverage  for  a  crop  year. 

Section  (for  the  purposes  of  unit 
structure).  A  unit  of  measure  under  a 
rectangular  survey  system  describing  a 
tract  of  land  usually  one  mile  square 
and  usually  containing  approximately 
640  acres. 

Share.  Your  percentage  of  interest  in 
the  insured  crop  as  an  owner,  operator, 
or  tenant  at  the  time  insurance  attaches. 
However,  only  for  the  purpose  of 
determining  the  amount  of  indemnity, 
your  share  will  not  exceed  your  share  at 
the  earlier  of  the  time  of  loss,  or  the 
begimaing  of  harvest. 


Special  Provisions.  The  part  of  the 
policy  that  contains  specific  provisions 
of  insurance  for  each  insured  crop  that 
may  vary  by  geographic  area. 

State.  The  state  shown  on  your 
accepted  application. 

Substantial  benefit  interest.  An 
interest  held  by  any  person  of  at  least  10 
percent  in  the  applicant  or  insured. 

Summary  of  coverage.  Our  statement 
to  you,  based  upon  your  acreage  report, 
specifying  the  insured  crop  and  the 
Revenue  Guarantee  provided  by  unit. 

Tenant.  A  person  who  rents  land  from 
another  person  for  a  share  of  the  crop 
or  a  share  of  the  proceeds  of  the  crop 
(see  the  definition  of  "Share"  above.) 

Termination  date.  The  calendar  date 
contained  in  the  Crop  Provisions  upon 
which  your  insurance  ceases  to  be  in 
effect  because  of  nonpayment  of  any 
amount  due  us  under  the  policy, 
including  premium. 

Timely  planted.  Planted  on  or  before 
the  final  planting  date  designated  in  the 
Special  Provisions  for  the  insured  crop 
in  the  county. 

Unit. 

(a)  Basic  unit — A  unit  established  in 
accordance  with  section  2  (a). 

(b)  Optional  unit — A  unit  established 
from  basic  units  in  accordance  with 
section  2  (b). 

(c)  Enterprise  unit — A  unit 
estabUshed  from  basic  units  or  optional 
units  in  accordance  vyith  section  2  (c). 

USDA.  United  States  Department  of 
Agriculture. 

Void.  When  the  policy  is  considered 
not  to  have  existed  for  a  crop  year  as  a 
result  of  concealment,  fraud,  or 
misrepresentation  (see  section  27). 

Written  Agreement.  A  document  that 
alters  designated  terms  of  a  policy  as 
authorized  under  these  Basic 
Provisions.  See  section  34. 

2.  Unit  Structure. 

(a)  Basic  unit — All  insurable  acreage 
of  the  insured  crop  in  the  county  on  the 
date  coverage  begins  for  the  crop  year: 

(1)  In  which  you  have  100  percent 
crop  share;  or 

(2)  Which  is  owned  by  one  person 
and  operated  by  another  person  on  a 
share  basis.  (Example:  If,  in  addition  to 
the  land  you  own,  you  rent  land  from 
five  landlords,  three  on  a  crop  share 
basis  and  two  on  a  cash  basis,  you 
would  be  entitled  to  four  units;  one  for 
each  crop  share  lease  and  one  that 
combines  the  two  cash  leases  and  the 
land  you  own.)  Land  rented  for  cash,  a 
fixed  commodity  payment,  or  a 
consideration  other  than  a  share  in  the 
insured  crop,  or  proceeds  from  the  sale 
of  the  insured  crop,  on  such  land  will 
be  considered  as  owned  by  the  lessee 
(see  definition  of  "Share"  above). 
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(b)  Optional  unit — Unless  limited  by 
the  Crop  Provisions  or  Special 
Provisions,  a  basic  unit  as  defined  in 
section  2(a)  may  be  divided  into 
optional  units  if,  for  each  optional  unit: 

(1)  You  meet  the  following: 
(i)  You  have  records,  that  are 

acceptable  to  us,  of  planted  acreage  and 
the  production  from  each  optional  imit 
for  at  least  the  last  crop  year  used  to 
determine  your  Final  Guarantee; 

(ii)  You  must  plant  the  crop  in  a 
manner  that  results  in  a  clear  and 
discemable  break  in  the  planting  pattern 
at  the  boundaries  of  each  optional  unit; 

(iii)  All  optional  units  you  select  for 
the  crop  year  are  identified  on  the 
acreage  report  for  that  crop  year  (Units 
will  be  determined  when  the  acreage  is 
reported  but  may  be  adjusted  or 
combined  to  reflect  the  actual  imit 
structure  when  adjusting  a  loss.  No 
further  unit  division  may  be  made  after 
the  acreage  reporting  date  for  any 
reason);  and 

(iv)  You  have  records  of  marketed  or 
stored  production  from  each  optional 
unit  maintained  in  such  a  manner  that 
permits  us  to  verify  the  production  from 
each  optional  unit,  or  the  production 
fi'om  each  optional  unit  is  kept  separate 
until  loss  adjustment  is  completed  by 
us. 

(2)  Each  optional  unit  must  meet  one 
or  more  of  the  following,  unless 
otherwise  specified  in  Uie  Crop 
Provisions: 

(i)  Optional  imits  may  be  established 
if  each  optional  unit  is  located  in  a 
separate  section.  In  the  absence  of 
sections,  we  may  consider  parcels  of 
land  legally  identified  by  other  methods 
of  measure  such  as  Spanish  grants,  as 
the  equivalents  of  sections  for  unit 
purposes.  In  areas  which  have  not  been 
surveyed  using  sections,  section 
equivalents  or  in  areas  where 
boundaries  are  not  readily  discernible, 
each  optional  unit  must  be  located  in  a 
separate  FSA  farm  serial  number;  and 

(ii)  In  addition  to,  or  instead  of, 
establishing  optional  units  by  section, 
section  equivalent  or  FSA  farm  serial 
niunber,  optional  units  may  be  based  on 
irrigated  and  non-irrigated  acreage.  To 
qualify  as  separate  irrigated  and  non- 
irrigated  optional  units,  the  non- 
irrigated  acreage  may  not  continue  into 
the  irrigated  acreage  in  the  same  rows  or 
planting  pattern.  The  irrigated  acreage 
may  not  extend  beyond  the  point  at 
which  the  irrigation  system  can  deliver 
the  quantity  of  water  needed  to  produce 
the  yield  on  which  the  Final  Guarantee 
is  based,  except  the  comers  of  a  field  in 
which  a  center-pivot  irrigation  system  is 
used  may  be  considered  as  irrigated 
acreage  if  the  comers  of  a  field  in  which 
a  center-pivot  irrigation  system  is  used 


do  not  qualify  as  a  separate  non- 
irrigated  optional  unit.  In  this  case, 
production  from  both  practices  will  be 
used  to  determine  your  approved  yield. 
(3)  If  you  do  not  comply  fully  with  the 
provisions  in  this  section,  we  will 
combine  all  optional  units  that  are  not 
in  compliance  with  these  provisions 
into  the  basic  unit  from  which  they 
were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover 
that  you  have  failed  to  comply  with 
these  provisions.  If  failure  to  comply 
with  these  provisions  is  determined  by 
us  to  be  inadvertent,  and  the  optional 
units  are  combined  into  a  basic  unit, 
that  portion  of  the  additional  premium 
paid  for  the  optional  units  that  have 
been  combined  will  be  refunded  to  you 
for  the  units  combined. 

(c)  Enterprise  unit — A  unit  that 
consists  of  all  insurable  acreage  of  the 
insured  crop  in  the  county  in  which  you 
have  a  share  on  the  date  coverage  begins 
for  the  crop  year.  If  you  select  and 
qualify  for  an  enterprise  unit,  you  will 
qualify  for  a  premium  discount  based  on 
the  insured  crop  and  number  of  acres  in 
the  enterprise  unit.  The  following 
requirements  must  be  met  to  qualify  for 
an  enterprise  unit: 

(1)  The  enterprise  unit  must  contain 
50  or  more  acres; 

(2)  The  acreage  that  comprises  the 
enterprise  unit  must  also  qualify; 

(i)  For  two  or  more  basic  units  of  the 
same  insiu^  crop  as  defined  in  section 
2(a)  that  are  located  in  two  or  more 
separate  sections,  section  equivalents  or 
FSA  farm  serial  numbers;  or 

(ii)  For  two  or  more  optional  units  of 
the  same  insured  crop  established  by 
separate  sections,  section  equivalents,  or 
FSA  farm  serial  numbers  as  defined  in 
section  2(b)(2)(i). 

(3)  These  basic  units  or  optional  imits 
that  comprise  the  enterprise  unit  must 
each  have  insurable  acreage  of  the  same 
crop  in  the  crop  year  insured: 

(4)  You  must  comply  with  all 
reporting  requirements  for  the 
enterprise  unit.  (You  must  maintain 
required  production  records  on  a  basic 
or  optional  unit  basis  if  you  wish  to 
change  your  unit  structure  for  any 
subsequent  crop  year.); 

(5)  The  qualifying  basic  units  or 
optional  units  may  not  be  combined 
into  an  enterprise  unit  on  any  basis 
other  than  as  described  herein;  and 

(6)  If  you  do  not  comply  with  the 
reporting  provisions  for  the  enterprise 
unit,  your  yield  for  the  enterprise  unit 
will  be  determined  in  accordance  with 
section  4(e). 

(d)  Selection  of  unit  structure — Basic, 
optional,  or  enterprise  units  will  be 
determined  when  the  acreage  is 
reported  but  may  be  adjusted, 


combined,  or  separated  to  reflect  the 
actual  unit  structure  when  adjusting  a 
loss.  If  you  select  an  enterprise  unit 
structure,  you  must  elect  that  option  in 
writing  by  the  earUest  sales  closing  date 
for  the  insured  crops.  If  you  do  not 
qualify  for  an  enterprise  unit  when  the 
acreage  is  reported,  we  will  assign  the 
basic  unit  structure. 

All  appHcable  unit  structures  must  be 
stated  on  the  acreage  report  for  each 
crop  year. 

3.  Life  of  Policy,  Cancellation,  and 
Termination 

(a)  This  is  a  continuous  policy  and 
will  remain  in  effect  for  each  crop  year 
following  the  acceptance  of  the  original 
application  until  canceled  by  you  in 
accordance  with  the  terms  of  the  policy 
or  terminated  by  operation  of  the  terms 
of  ihe  policy,  or  by  us. 

(b)  Your  application  for  insurance 
must  contain  all  the  information 
required  by  us  to  insure  the  crop. 
Applications  that  do  not  contain  all 
social  security  numbers  and  employer 
identification  numbers,  as  applicable, 
(except  as  stated  herein)  coverage  level, 
price  percentage,  crop,  type,  variety,  or 
class,  plan  of  insurance,  and  any  other 
material  information  required  to  insure 
the  crop,  are  not  acceptable.  If  a  person 
with  a  substantial  beneficial  interest  in 
the  insured  crop  refuses  to  provide  a 
social  security  number  or  employer 
identification  number,  the  amount  of 
coverage  available  under  the  policy  will 
be  reduced  proportionately  by  that 
person's  share  of  the  crop. 

(c)  After  acceptance  of  the 
application,  you  may  not  cancel  this 
pohcy  for  the  initial  crop  year. 
Thereafter,  the  policy  will  continue  in 
force  for  each  succeeding  crop  year 
unless  canceled  or  terminated  as 
provided  below. 

(d)  Either  you  or  we  may  cancel  this 
pohcy  after  the  initial  crop  year  by 
providing  written  notice  to  the  other  on 
or  before  the  cancellation  date  shown  in 
the  Crop  Provisions. 

(e)  If  any  amount  due,  including 
administrative  fees  or  premium,  is  not 
paid,  or  an  acceptable  arrangement  for 
payment  is  not  made  on  or  biefore  the 
termination  date  for  the  crop  on  which 
the  amount  is  due,  you  will  be 
determined  to  be  ineUgible  to 
participate  in  any  crop  insurance 
program  authorized  under  the  Act  in 
accordance  with  7  CFR  part  400,  subpart 
U. 

(1)  For  a  policy  with  unpaid 
administrative  fees  or  premium,  the 
poUcy  will  terminate  effective  on  the 
termination  date  immediately 
subsequent  to  the  billing  date  for  the 
crop  year; 
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(2)  For  a  policy  with  other  amounts 
due,  the  policy  will  terminate  effective 
on  the  termii^ation  date  immediately 
after  the  account  becomes  delinquent; 

(3)  Ineligibality  will  be  effective  as  of 
the  date  that  the  policy  was  terminated 
for  the  crop  fcr  which  you  failed  to  pay 
an  amount  ofved  and  for  all  other 
insured  crop$  with  coincidental 
termination  (Jates; 

(4)  All  oth#r  policies  that  are  issued 
by  us  imder  I  he  authority  of  the  Act  will 
also  terminatie  as  of  the  next  termination 
date  contained  in  the  applicable  policy: 

(5)  If  you  ai«  ineligible,  you  may  not 
obtain  any  cnop  insurance  under  the  Act 
until  payment  is  made,  you  execute  an 
agreement  to  repay  the  debt  and  make 
the  payment^  in  accordance  with  the 
agreement,  o^  you  file  a  petition  to  have 
your  debts  d^charged  in  bankruptcy; 

(6)  If  you  execute  an  agreement  to 
repay  the  debt  and  fail  to  timely  make 
any  scheduled  payment,  you  will  be 
ineligible  for  crop  insurance  effective  on 
the  date  the  payment  was  due  until  the 
debt  is  paid  ip  full  or  you  file  a  petition 
to  discharge  ihe  debt  in  bankruptcy  and 
subsequently^  obtain  discharge  of  the 
amounts  duej  Dismissal  of  the 
bankruptcy  petition  before  discharge 
will  void  all  policies  in  effect  retroactive 
to  the  date  ydu  were  originally 
determined  ineligible  to  participate; 

(7)  Once  thp  poUcy  is  terminated,  the 
pohcy  cannot  be  reinstated  for  the 
current  crop  year  unless  the  termination 
was  in  error;  I 

(8)  After  yqu  again  become  eligible  for 
crop  insurance,  if  you  want  to  obtain 
coverage  for  Vour  crops,  you  must 
reapply  on  oo  before  the  sales  closing 
date  for  the  crop  (Since  applications  for 
crop  insurance  cannot  be  accepted  after 
the  sales  closing  date,  if  you  make  any 
payment  aftei  the  sales  closing  date,  you 
cannot  apply  {for  insurance  until  the 
next  crop  yea^);  and 

(9)  If  we  deiduct  the  amount  due  us 
from  an  indeamity,  the  date  of  payment 
for  the  purpose  of  this  section  will  be 
the  date  you  f  ign  the  properly  executed 
claim  for  indemnity. 

(10)  For  example,  if  crop  A,  with  a 
termination  date  of  October  31, 1998, 
and  crop  B,  writh  a  termination  date  of 
March  15, 1999,  are  insured  and  you  do 
not  pay  the  premium  for  crop  A  by  the 
termination  (late,  you  are  ineligible  for 
crop  insurance  as  of  October  31, 1998, 
and  crop  A's  pohcy  is  terminated  on 
that  date.  Croto  B's  poUcy  is  terminated 
as  of  March  15, 1999.  If  you  enter  an 
agreement  to  k^pay  the  debt  on  April  25, 
1999,  you  can  apply  for  insurance  for 
crop  A  by  the  October  31,  1999,  sales 
closing  date  ^d  crop  B  by  the  March 
15,  2000,  salas  closing  date.  If  you  fail 
to  make  a  scheduled  payment  on 


November  1, 1999,  you  will  be  ineligible 
for  crop  insurance  effective  on 
November  1, 1999,  and  you  will  not  be 
eligible  unless  the  debt  is  paid  in  full  or 
you  file  a  petition  to  have  the  debt 
discharged  in  bankruptcy  and 
subsequently  receive  discharge. 

(f)  If  you  die,  disappear,  or  are 
judicially  declared  incompetent,  or  if 
you  are  an  entity  other  than  an 
individual  and  such  entity  is  dissolved, 
the  policy  wrill  terminate  as  of  the  date 
of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
coverage  begins  for  any  crop  year,  the 
pohcy  will  continue  in  force  through 
the  crop  year  and  terminate  at  the  end 
of  the  insurance  period  and  any 
indemnity  will  be  paid  to  the  person  or 
persons  determined  to  be  beneficially 
entitled  to  the  indemnity.  The  premium 
will  be  deducted  from  the  indemnity  or 
collected  from  the  estate.  Death  of  a 
partner  in  a  partnership  will  dissolve 
the  partnership  unless  the  partnership 
agreement  provides  otherwise.  If  two  or 
more  persons  having  a  joint  interest  are 
insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

(g)  We  may  terminate  your  policy  if 
no  premium  is  earned  for  3  consecutive 
years. 

(h)  The  cancellation  and  termination 
dates  are  contained  in  the  Crop 
Provisions. 

(i)  You  are  not  eligible  to  participate 
in  the  Crop  Revenue  Coverage  program 
if  you  have  elected  the  MPCI 
Catastrophic  Risk  Protection 
Endorsement  except  if  you  execute  a 
High  Risk  Land  Exclusion  Option  for  a 
Crop  Revenue  Coverage  Pohcy,  you  may 
elect  to  insure  the  "high  risk  land" 
under  an  MPCI  Catastrophic  Risk 
Protection  Endorsement,  provided  the 
Catastrophic  Risk  Protection 
Endorsement  is  obtained  from  us.  If 
both  policies  are  in  force,  the  acreage  of 
the  crop  covered  under  the  Crop 
Revenue  Coverage  poUcy  and  the 
acreage  covered  imder  an  MPCI 
Catastrophic  Risk  Protection 
Endorsement  will  be  considered  as 
separate  crops  for  insurance  purposes, 
including  the  payment  of  administrative 
fees. 

(j)  When  obtaining  limited  or 
additional  coverage,  you  must  provide 
information  regarding  crop  insurance 
coverage  on  any  crop  previously 
obtained  from  an  approved  insurance 
provider,  including  the  date  such 
insiuance  was  obtained  and  the  amount 
of  the  administrative  fee. 


4.  Coverage  Level,  Price  Percentage,  and 
Approved  Yield  for  Determining  Final 
Guarantee  and  Indemnity 

(a)  For  each  crop  year,  the  Final 
Guarantee,  coverage  level,  and  price 
percentage  at  which  an  indemnity  will 
be  determined  for  each  unit  will  be 
those  used  to  calculate  your  summary  of 
coverage.  The  information  necessary  to 
determine  those  factors  will  be 
contained  in  the  Special  Provisions  or 
in  the  actuarial  documents. 

(b)  You  may  select  only  one  coverage 
level  from  among  those  offered  by  us  for 
each  insured  crop.  By  written  notice  to 
us,  you  may  change  the  coverage  level 
for  the  following  crop  yesu-  not  later  than 
the  sales  closing  date  for  the  affected 
insured  crop.  If  you  do  not  change  the 
coverage  level  for  the  succeeding  crop 
year  you  will  be  assigned  the  same 
coverage  level  that  was  in  effect  the 
previous  crop  year. 

(c)  You  may  select  only  one  price 
percentage  for  each  insured  crop.  You 
may  change  the  price  percentage  for  the 
following  crop  year  by  giving  written 
notice  to  us  not  later  than  the  sales 
closing  date  for  the  insured  crop.  The 
price  percentage  you  select  applies  to 
both  the  Base  Price  and  Harvest  Price. 
Since  the  average  daily  settlement  price 
may  change  each  year,  if  you  do  not 
select  a  new  price  percentage  on  or 
before  the  sales  closing  date,  we  will 
assign  a  price  percentage  which  bears 
the  same  relationship  to  the  price 
percentage  schedule  that  was  in  effect 
for  the  preceding  year.  (For  example:  If 
you  selected  a  price  percentage  of  100 
for  the  previous  crop  year,  and  you  do 
not  select  a  new  price  percentage  for  the 
current  crop  year,  we  will  assign  a  price 
percentage  of  100  for  the  current  crop 
year.) 

(d)  This  pohcy  is  an  alternative  to  the 
Multiple  Peril  Crop  Insurance  program 
and  satisfies  the  requirements  of  section 
508  (b)(7)  of  the  Act. 

(e)  You  must  report  production  to  us 
for  the  previous  crop  year  by  the  earlier 
of  the  acreage  reporting  date  or  45  days 
after  the  C£uicellation  date  imless 
otherwise  stated  in  the  Special 
Provisions. 

(1)  If  you  do  not  provide  the  required 
production  report,  we  will  assign  a  yield 
for  the  previous  crop  year.  The  yield 
assigned  by  us  will  not  be  more  than  75 
percent  of  the  yield  used  by  us  to 
determine  your  coverage  for  the 
previous  crop  year.  The  production 
report  or  assigned  yield  will  be  used  to 
compute  your  Approved  Yield  for  the 
purpose  of  determining  your  Final 
Guarantee  for  the  current  crop  year. 

(2)  If  you  have  filed  a  claim  for  any 
crop  year,  the  documents  signed  by  you 
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which  state  the  amount  of  production 
used  to  complete  the  claim  for 
indemnity  will  be  the  production  report 
for  that  year  unless  otherwise  specified 
by  FQC. 

(3)  Production  and  acreage  for  the 
prior  crop  year  must  be  reported  for 
each  proposed  optional  unit  by  the 
production  reporting  date.  If  you  do  not 
provide  the  information  stated  above, 
the  optional  imits  will  be  combined  into 
the  basic  unit. 

(0  We  may  revise  your  Final 
Guarantee  for  any  unit,  and  revise  any 
indemnity  paid  based  on  that  Final 
Guarantee,  if  we  find  that  your 
production  report  under  paragraph  (e)  of 
this  section: 

(1)  Is  not  supported  by  written 
verifiable  records  in  accordance  vnth 
the  definition  of  production  report;  or 

(2)  Fails  to  accurately  report  actual 
production,  acreage,  or  other  material 
information. 

(g)  Any  person  may  sign  any 
document  relative  to  crop  insurance 
coverage  on  behalf  of  any  other  person 
covered  by  such  a  policy,  provided  that 
the  person  has  a  properly  executed 
power  of  attorney  or  such  other  legally 
sufficient  document  authorizing  such  a 
person  to  sign. 

5.  Contract  Changes 

(a)  We  may  change  the  terms  of  your 
coverage  under  this  policy  from  year  to 
year. 

(b)  Any  changes  in  policy  provisions, 
premium  rates,  and  program  dates  will 
be  provided  by  us  to  your  crop 
insurance  agent  not  later  than  the 
contract  change  date  contained  in  the 
Crop  Provisions.  You  may  view  the 
documents  or  request  copies  from  yoiu- 
crop  insurance  agent. 

(c)  You  will  be  notified,  in  writing,  of 
changes  to  the  Basic  Provisions,  Crop 
Provisions,  and  Special  Provisions  not 
later  than  30  days  prior  to  the 
cancellation  date  for  the  insured  crop. 
Acceptance  of  changes  will  be 
conclusively  presumed  in  the  absence  of 
notice  from  you  to  change  or  cancel 
your  insurance  coverage. 

6.  Liberalization 

If  we  adopt  any  revision  that  broadens 
the  coverage  under  this  policy 
subsequent  to  the  contract  change  date 
without  additional  premium,  the 
broadened  coverage  wall  apply. 

7.  Report  of  Acreage 

(a)  An  annual  acreage  report  must  be 
submitted  to  us  on  our  form  for  each 
insured  crop  in  the  county  on  or  before 
the  acreage  reporting  date  contained  in 
the  Special  Provisions,  except  as 
follows: 


(1)  If  you  insure  multiple  crops  with 
us  that  have  final  planting  dates  on  or 
after  August  15  but  before  December  31, 
you  must  submit  an  acreage  report  for 
all  such  crops  on  or  before  the  latest 
applicable  acreage  reporting  date  for 
such  crops;  and 

(2)  If  you  insure  multiple  crops  with 
us  that  have  final  planting  dates  on  or 
after  December  31  but  before  August  15, 
you  must  submit  an  acreage  report  for 
all  such  crops  on  or  before  the  latest 
applicable  acreage  reporting  date  for 
such  crops. 

(3)  Notwithstanding  the  provisions  in 
sections  7(a)  (1)  and  (2): 

(i)  If  the  Special  Provisions  designate 
separate  planting  periods  for  a  crop,  you 
must  submit  an  acreage  report  for  each 
planting  period  on  or  before  the  acreage 
reporting  date  contained  in  the  Special 
Provisions  for  the  planting  period;  and 

(ii)  If  planting  of  the  insiu^  crop 
continues  after  the  final  planting  date  or 
you  are  prevented  from  planting  diu-ing 
the  late  planting  period,  the  acreage 
reporting  date  will  be  the  later  of: 

(A)  The  acreage  reporting  date 
contained  in  the  Special  Provisions; 

(B)  The  date  determined  in 
accordance  with  sections  7(a)  (1)  or  (2); 
or 

(C)  Five  (5)  days  after  the  end  of  the 
late  planting  period  for  the  insured 
crop,  if  apphcable. 

(b)  If  you  do  not  have  a  share  in  an 
insured  crop  in  the  coimty  for  the  crop 
year,  you  must  submit  an  acreage  report 
on  or  before  the  acreage  reporting  date, 
so  indicating. 

(c)  Your  acreage  report  must  include 
the  following  information,  if  applicable: 

(1)  All  acreage  of  the  crop  in  me 
coimty  (insurable  and  not  insurable)  in 
which  you  have  a  share; 

(2)  Your  share  at  the  time  coverage 
begins; 

(3)  The  practice; 

(4)  The  type;  and 

(5)  The  date  the  insured  crop  was 
planted. 

(d)  Because  incorrect  reporting  on  the 
acreage  report  may  have  the  effect  of 
changing  your  premium  and  any 
indemnity  that  may  be  due,  you  may  not 
revise  this  report  after  the  acreage 
reporting  date  without  our  consent. 

(e)  We  may  elect  to  determine  all 
premiums  and  indemnities  based  on  the 
information  you  submit  on  the  acreage 
report  or  upon  the  factual  circimistances 
we  determine  to  have  existed,  subject  to 
the  provisions  contained  in  section  7(g). 

(f)  If  you  do  not  submit  an  acreage 
report  by  the  acreage  reporting  date,  or 
if  you  fail  to  report  all  units,  we  may 
elect  to  determine  by  imit  the  insurable 
crop  acreage,  share,  type  and  practice, 
or  to  deny  liability  on  such  units.  If  we 


deny  liability  for  the  imreported  units, 
your  share  of  any  production  from  the 
unreported  units  will  be  allocated,  for 
loss  purposes  only,  as  production  to 
count  to  the  reported  units  in 
proportion  to  the  liability  on  each 
reported  unit.  However,  such 
production  will  not  be  allocated  to 
prevented  planting  acreage  or  otherwise 
affect  any  prevented  planting  payment, 
(g)  If  the  information  reported  oy  you 
on  the  acreage  report  for  share,  acreage, 
practice,  type  or  other  material 
information  is  inconsistent  with  the 
information  that  is  determined  to 
actually  exist  for  a  imit  and  results  in: 

(1)  A  lower  liabiUty  than  the  actual 
Uability  determined,  the  Final 
Guarantee  on  the  unit  will  be  reduced 
to  an  amount  that  is  consistent  with  the 
reported  information.  In  the  event  that 
insurable  acreage  is  under-reported  for 
any  unit,  all  production  or  value  from 
insurable  acreage  in  that  unit  will  be 
considered  production  or  value  to  count 
in  determining  the  indemnity;  and 

(2)  A  higher  liabihty  than  the  actual 
Uability  determined,  the  information 
contained  in  the  acreage  report  will  be 
revised  to  be  consistent  widi  the  correct 
information.  If  we  discover  that  you 
have  incorrectly  reported  any 
information  on  the  acreage  report  for 
any  crop  year,  you  may  be  required  to 
provide  documentation  in  subsequent 
crop  years  that  substantiates  your  report 
of  acreage  for  those  crop  years, 
including,  but  not  limited  to,  an  acreage 
measurement  service  at  your  own 
expense. 

fh)  Errors  in  reporting  units  may  be 
corrected  by  us  at  the  time  of  adjusting 
a  loss  to  reduce  our  liability  and  to 
conform  to  applicable  unit  division 
guidelines. 

8.  Annual  Premium  and  Administrative 
Fees 

(a)  The  annual  premium  is  earned  and 
payable  at  the  time  coverage  begins.  You 
will  be  billed  for  premium  due  not 
earlier  than  the  premium  bilUng  date 
specified  in  the  Special  Provisions.  The 
premium  due,  plus  any  accrued  interest, 
will  be  considered  delinquent  if  it  is  not 
paid  on  or  before  the  termination  date 
specified  in  the  Crop  Provisions. 

(b)  Any  amount  you  owe  us  related  to 
any  crop  insured  with  us  under  the 
authority  of  the  Act  will  be  deducted 
from  any  prevented  planting  payment  or 
indemnity  due  you  for  any  crop  insured 
with  us  under  the  authority  of  the  Act. 

(c)  The  annual  premium  amount  is 
determined  by: 

(1)  Multiplying  the  Approved  Yield 
times  the  coverage  level,  tin/es  the  MPCI 
Base  Rate  specified  in  the  applicable 
MPCI  actuarial  documents,  and  times 
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the  Base  Prite  as  defined  in  the 
Conimodity  Exchange  Endorsement; 

(2)-Multipfiying  the  Approved  Yield 
times  the  coverage  level,  times  the  CRC 
Rate  specified  in  the  actuarial 
documents,  pnd  times  the  Low  Price 
Factor  specified  in  the  actuarial 
documents  J 

(3)  Multipuying  the  Approved  Yield 
times  the  coverage  level,  times  the  MPCI 
Base  Rate  specified  in  the  applicable 
MPCI  actuaijial  documents,  and  times 
the  High  Prip  Factor  specified  in  the 
actuarial  documents; 

(4)  Adding  sections  8(c)(1),  (2),  and 

(3):  T 

(5)  Multiplying  the  result  of  section 
8(c)(4)  timM  the  acres  insured,  times 
your  share  a|  the  time  coverage  begins, 
and  as  appU  :able,  times  any  Rate  Map 
Area  Adjusti  nent  Factor;  Rate  Class 
Option  Factor;  Option  Factor;  and  Yield 
Adjustment  Surcharge  specified  in  the 
actuarial  documents; 

(6)  Multiplying  the  Approved  Yield 
times  the  coverage  level,  times  the  MPCI 
Base  Rate  specified  in  the  applicable 
actuarial  documents,  times  the  MPCI 
Market  Price  Election,  times  the  acres 
insured,  timss  your  share  at  the  time 
coverage  be(  ins,  and  as  applicable, 
times  any  Rite  Map  Area  Adjustment 
Factor;  Rate  Class  Option  Factor;  Option 
Factor;  and  Yield  Adjustment  Surcharge 
specified  in  Ihe  actuarial  documents, 
and  times  th|e  applicable  producer 
subsidy  percentage  to  calculate  the 
appropriate  amount  of  subsidy.  The 
producer  subsidy  percentage  is  based 
upon  the  coverage  level  and  is 
contained  irl  the  actuarial  documents; 
and 

(7)  Subtracting  section  8(c)(6)  fi-om 
section  8(c)(B)  to  determine  the  annual 
producer  paid  premium. 

(d)  The  annual  premium  amount  for 
any  applicable  High  Risk  Classification 
is  determined  by: 

(1)  Multiplying  the  Approved  Yield 
(with  yield  Adjustments  specified  in  the 
actuarial  documents)  times  the  coverage 
level,  times  uie  High  Risk  Classification 
Rate  specified  in  the  actuarial 
documents,  times  the  Rate  Differential 
specified  in  {the  actuarial  documents, 
and  times  the  Base  Price  as  defined  in 
the  Commo4ity  Exchange  Endorsement; 

(2)  Multipilying  the  result  of  section 
8(d)(1)  timeJ  the  acres  insured,  times 
your  share  at  the  time  coverage  begins, 
times  any  applicable  Rate  Class  Option 
Factor;  and  Pption  Factor  specified  in 
the  actuarial  docimients,  and  times  the 
High  Risk  Classification  Premium  Factor 
calculated  ujsing  the  High  Risk 
Classificatiom  Premium  Formula 
specified  in  the  actuarial  documents; 

(3)  Multiplying  the  Approved  Yield 
(with  yield  t  djustments  specified  in  the 


actuarial  documents)  times  the  coverage 
level,  times  the  High  Risk  Classification 
Rate  specified  in  the  actuarial 
dociunents,  times  the  Rate  Differential 
specified  in  the  actuarial  documents, 
times  the  MPCI  Market  Price  Election, 
times  the  acres  insured,  times  your 
share  at  the  time  coverage  begins,  and 
as  applicable,  times  any  Rate  Class 
Option  Factor;  and  Option  Factor 
specified  in  the  actuarial  documents, 
and  times  the  applicable  producer 
subsidy  percentage  to  calculate  the 
appropriate  amount  of  subsidy.  The 
producer  subsidy  percentage  is  based 
upon  the  coverage  level  and  is 
contained  in  the  actuarial  documents; 
and 

(4)  Subtracting  section  8(d)(3)  from 
section  8(d)(2)  to  determine  the  annual 
producer  paid  premium. 

(e)  In  acidition  to  the  premium 
charged: 

(1)  If  you  elect  limited  coverage,  you 
must  pay  an  administrative  fee  each 
crop  year  of  $50  per  crop  per  county, 
not  to  exceed  $200  per  county,  or  $600 
for  all  counties  in  which  you  elected  to 
obtain  limited  coverage. 

(2)  If  you  elect  additional  coverage, 
you  must  pay  an  administrative  fee  of 
$20  per  crop  for  each  crop  year  in  which 
crop  insurance  coverage  remains  in 
effect. 

(3)  The  administrative  fee  must  be 
paid  no  later  than  the  time  that 
premium  is  due. 

(4)  Payment  of  an  administrative  fee 
will  not  be  required  if  you  file  a  bona 
fide  zero  acreage  report  on  or  before  the 
acreage  reporting  date  for  the  crop.  If 
you  falsely  file  a  zero  acreage  report, 
you  may  be  subject  to  criminal  and 
administrative  sanctions. 

(5)  The  administrative  fee  for  limited 
coverage  will  be  waived  if  you  request 
it  and  you  qualify  as  a  limited  resource 
farmer. 

(6)  The  administrative  fee  for 
additional  coverage  is  not  subject  to  any 
limits  and  may  not  be  waived. 

(7)  Failure  to  pay  the  administrative 
fees  when  due  may  make  you  ineligible 
for  certain  other  USDA  benefits. 

9.  Insured  Crop 

(a)  The  insured  crop  will  be  that 
shown  on  your  accepted  application 
and  as  specified  in  the  Crop  Provisions 
or  Special  Provisions  and  must  be 
grown  on  insurable  acreage. 

(b)  A  crop  which  will  NOT  be  insured 
will  include,  but  will  not  be  limited  to, 
any  crop: 

(1)  If  the  farming  practices  carried  out 
are  not  in  accordance  with  the  farming 
practices  for  which  the  premium  rates 
or  Final  Guarantee  have  been 
established; 


(2)  Of  a  type,  class  or  variety 
established  as  not  adapted  to  the  area  or 
excluded  by  the  policy  provisions; 

(3)  That  is  a  volunteer  crop; 

(4)  That  is  a  second  crop  following  the 
same  crop  (insured  or  not  insured) 
harvested  in  the  same  crop  year  unless 
specifically  permitted  by  the  Crop 
Provisions  or  the  Special  Provisions; 

(5)  That  is  planted  for  the 
development  or  production  of  hybrid 
seed  or  for  experimental  purposes, 
unless  permitted  by  the  Crop 
Provisions;  or 

(6)  That  is  used  solely  for  wildlife 
protection  or  management.  If  the  lease 
states  that  specific  acreage  must  remain 
unharvested,  only  that  acreage  is 
uninsurable.  If  the  lease  specifies  that  a 
percentage  of  the  crop  must  be  left 
unharvested,  your  share  will  be  reduced 
by  such  percentage. 

10.  Insurable  Acreage 

(a)  Acreage  planted  to  the  insured 
crop  in  which  you  have  a  share  is 
insurable  except  acreage: 

(1)  That  has  not  been  planted  and 
harvested  within  one  of  the  3  previous 
crop  years,  unless: 

(i)  Such  acreage  was  not  planted: 

(A)  To  comply  with  any  other  USDA 
program; 

(B)  Because  of  crop  rotation,  (e.g., 
com,  soybean,  alfalfa;  and  the  alfalfa 
remained  for  4  years  before  the  acreage 
was  planted  to  com  again); 

(C)  Due  to  an  insurable  cause  of  loss 
that  prevented  planting;  or 

(D)  Because  a  perennial  tree,  vine,  or 
bush  crop  was  grown  on  the  acreage. 

(ii)  Such  acreage  was  planted  but  was 
not  harvested  due  to  an  insurable  cause 
of  loss;  or 

(iii)  The  Crop  Provisions  specifically 
allow  insurance  for  such  acreage. 

(2)  That  has  been  strip-mined,  unless 
an  agricultural  commodity  other  than  a 
cover,  hay,  or  forage  crop  (except  com 
silage),  has  been  harvested  from  the 
acreage  for  at  least  five  crop  years  after 
the  strip-mined  land  was  reclaimed; 

(3)  On  which  the  insured  crop  is 
damaged  and  it  is  practical  to  replant 
the  insured  crop,  but  the  insured  crop 
is  not  replanted; 

(4)  That  is  interplanted,  unless 
allowed  by  the  Crop  Provisions; 

(5)  That  is  otherwise  restricted  by  the 
Crop  Provisions  or  Special  Provisions; 
or 

(6)  That  is  planted  in  any  manner 
other  than  as  specified  in  ihe  policy 
provisions  for  the  crop. 

(b)  If  insurance  is  provided  for  an 
irrigated  practice,  you  must  report  as 
irrigated  only  that  acreage  for  which  you 
have  adequate  facilities  and  adequate 
water,  or  the  reasonable  expectation  of 
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receiving  adequate  water  at  the  time 
coverage  begins,  to  carry  out  a  good 
irrigation  practice.  If  you  knew  or  had 
reason  to  know  that  your  water  may  be 
reduced  before  coverage  begins,  no 
reasonable  expectation  exists. 

(c)  Notwithstanding  the  provisions  in 
section  9(b)(1),  if  acreage  is  irrigated  and 
we  do  not  provide  a  premium  rate  for 
an  irrigated  practice,  you  may  either 
report  and  insure  the  irrigated  acreage 
as  "non-irrigated,"  or  report  the 
irrigated  acreage  as  not  insured. 

(d)  We  may  restrict  the  amount  of 
acreage  that  we  will  insure  to  the 
amount  allowed  under  any  acreage 
limitation  program  established  by  the 
USDA  if  we  notify  you  of  that  restriction 
prior  to  the  sales  closing  date. 

11.  Share  hisured 

(a)  Insurance  will  attach  only  to  the 
share  of  the  person  completing  the 
application  and  vdll  not  extend  to  any 
other  person  having  a  share  in  the  crop 
unless  the  application  clearly  states 
that: 

(1)  The  insurance  is  requested  for  an 
entity  such  as  a  partnership  or  a  joint 
venture;  or 

(2)  You  as  landlord  will  insure  your 
tenant's  share,  or  you  as  tenant  will 
insure  your  landlord's  share.  In  this 
event,  you  must  provide  evidence  of  the 
other  party's  approval  (lease,  power  of 
attorney,  etc.).  Such  evidence  will  be 
retained  by  us.  You  also  must  clearly  set 
forth  the  percentage  shares  of  each 
person  on  the  acreage  report. 

fb)  We  may  consider  any  acreage  or 
interest  reported  by  or  for  your  spouse, 
child  or  any  member  of  your  household 
to  be  included  in  your  share. 

(c)  Acreage  rented  for  a  percentage  of 
the  crop,  or  a  lease  containing 
provisions  for  BOTH  a  minimum 
payment  (such  as  a  specified  amount  of 
cash,  bushels,  pounds,  etc.,)  AND  a  crop 
share  will  be  considered  a  crop  share 
lease. 

(d)  Acreage  rented  for  cash,  or  a  lease 
containing  provisions  for  EITHER  a 
minimum  payment  OR  a  crop  share 
(such  as  a  50/50  share  or  $100.00  per 
acre,  whichever  is  greater)  will  be 
considered  a  cash  lease. 

12.  Insurance  Period 

(a)  Except  for  prevented  planting 
coverage  (see  section  18),  coverage 
begins  on  each  unit  or  part  of  a  unit  at 
the  later  of: 

(1)  The  date  we  accept  your 
application  (For  the  purposes  of  this 
paragraph,  the  date  of  acceptance  is  the 
date  that  you  submit  a  properly 
executed  application  in  accordance  with 
section  3); 


(2)  The  date  the  insured  crop  is 
planted;  or 

(3)  The  calendar  date  contained  in  the 
Crop  Provisions  for  the  beginning  of  the 
insurance  period. 

(b)  Coverage  ends  at  the  earliest  of: 

(1)  Total  destruction  of  the  insured 
crop  on  the  unit; 

(2)  Harvest  of  the  unit; 

(3)  Final  adjustment  of  a  loss  on  a 
unit;  1 

(4)  The  calendar  date  contained  in  the 
Crop  Provisions  for  the  end  of  the 
insurance  period; 

(5)  Abandonment  of  the  crop  on  the 
unit;  or 

(6)  As  otherwise  specified  in  the  Crop 
Provisions. 

13.  Causes  of  Loss 

The  insurance  provided  is  against 
only  unavoidable  loss  of  revenue 
directly  caused  by  specific  causes  of 
loss  contained  in  the  Crop  Provisions. 
All  other  causes  of  loss,  including  but 
not  limited  to  the  following,  are  NOT 
covered: 

(a)  Negligence,  mismanagement,  or 
wrongdoing  by  you,  any  member  of  your 
family  or  household,  your  tenants,  or 
employees; 

(b)  Failure  to  follow  recognized  good 
fanning  practices  for  the  insured  crop; 

(c)  Water  contained  by  any 
govenunental,  public,  or  private  dam  or 
reservoir  project; 

(d)  Failure  or  breakdown  of  irrigation 
equipment  or  facilities;  or 

(e)  Failure  to  carry  out  a  good 
irrigation  practice  for  the  insured  crop, 
if  applicable. 

14.  Replanting  Payment 

(a)  If  allowed  by  the  Crop  Provisions, 
a  replanting  payment  may  be  made  on 
an  insured  crop  replanted  after  we  have 
given  consent  and  the  acreage  replanted 
is  at  least  the  lesser  of  20  acres  or  20 
percent  of  the  insured  planted  acreage 
for  the  imit  (as  determined  on  the  final 
planting  date  or  within  the  late  planting 
period  if  a  late  planting  period  is 
applicable.) 

(b)  No  replanting  payment  will  be 
made  on  acreage: 

(1)  On  which  our  appraisal  establishes 
that  production  will  exceed  the  level  set 
by  the  Crop  Provisions; 

(2)  Initially  planted  prior  to  the 
earliest  planting  date  established  by  the 
Special  Provisions;  or 

(3)  On  which  one  replanting  payment 
has  already  been  allowed  for  the  crop 
year. 

(c)  The  replanting  payment  per  acre 
will  be  your  actual  cost  for  replanting, 
but  will  not  exceed  the  amount 
determined  in  accordance  with  the  Crop 
Provisions. 


(d)  No  replanting  payment  vfill  be 
paid  if  we  determine  it  is  not  practical 
to  replant. 

15.  Duties  in  the  Event  of  Damage  or 
Loss 

Your  Duties — 

(a)  In  case  of  damage  to  any  insured 
crop  you  must: 

(1)  Protect  the  crop  from  further 
damage  by  providing  sufficient  care; 

(2)  Give  us  notice  within  72  hours  of 
your  initial  discovery  of  damage  (but 
not  later  than  15  days  after  the  end  of 
the  insurance  period),  by  unit,  for  each 
insured  crop  (we  may  accept  a  notice  of 
loss  provided  later  than  72  hours  after 
your  initial  discovery  if  we  still  have  the 
ability  to  accurately  adjust  the  loss); 

(3)  Leave  representative  samples 
intact  for  each  field  of  the  damaged  unit 
as  may  be  required  by  the  Crop 
Provisions; 

(4)  Cooperate  with  us  in  the 
investigation  or  settlement  of  the  claim, 
and,  as  often  as  we  reasonably  require: 

(i)  Show  us  the  damaged  crop; 

(ii)  Allow  us  to  remove  samples  of  the 
insured  crop;  and 

(iii)  Provide  us  with  records  and 
documents  we  request  and  permit  us  to 
make  copies;  and 

(5)  Give  us  notice  of  your  expected 
revenue  loss  not  later  than  45  days  after 
the  date  the  Harvest  Price  is  released. 

(b)  You  must  obtain  consent  from  us 
before,  and  notify'  us  after  you: 

(1)  Destroy  any  of  the  insured  crop 
that  is  not  harvested; 

(2)  Put  the  insured  crop  to  an 
alternative  use; 

(3)  Put  the  acreage  to  another  use;  or 

(4)  Abandon  any  portion  of  the 
insiu^d  crop.  We  will  not  give  consent 
for  any  of  the  actions  in  sections 
15(b)(1)  through  (4)  if  it  is  practical  to 
replant  the  crop  or  until  we  have  made 
an  appraisal  of  the  potential  production 
of  the  crop. 

(c)  In  addition  to  complying  with  all 
other  notice  requirements,  you  must 
submit  a  claim  for  indemnity  declaring 
the  amount  of  your  loss  not  later  than 
60  days  after  the  date  the  Harvest  Price 
is  released.  This  claim  must  include  all 
the  information  we  require  to  settle  the 
claim. 

(d)  Upon  our  request,  you  must: 

(1)  Provide  a  complete  harvesting  and 
marketing  record  of  each  insured  crop 
by  unit  including  separate  records 
showing  the  same  information  for 
production  from  any  acreage  not 
insured;  and 

(2)  Submit  to  examination  under  oath. 

(e)  You  must  establish  the  total 
production  or  value  received  for  the 
insured  crop  on  the  unit,  that  any  loss 
of  production  or  value  occuried  during 


4618 


Federal  Register/Vol.  64,  No.  19/Friday.  January  29,  1999/Notices 


the  insuranc;  period,  and  that  the  loss 
of  productio:  i  or  value  was  directly 
caused  by  or  e  or  more  of  the  insured 
causes  speci  ied  in  the  Crop  Provisions. 

(0  All  notices  required  in  this  section 
that  must  be  received  by  us  within  72 
hours  may  1>!  made  by  telephone  or  in 
person  to  yo  ir  crop  insurance  agent  but 
must  be  coni  irmed  in  writing  within  15 
days. 

Our  Dutiei  — 

(a)  If  you  1:  ave  complied  with  all  the 
policy  provi$ions,  we  will  pay  your  loss 
within  30  dak's  after: 

(1)  We  reach  agreement  with  you; 

(2)  Completion  of  arbitration  or 
appeal  procaedings;  or 

(3)  The  eniry  of  a  final  judgment  by 
a  court  of  competent  jurisdiction. 

(b)  In  the  avent  we  are  unable  to  pay 
your  loss  wilhin  30  days,  we  will  give 
you  notice  of  our  intentions  writhin  the 
30-day  perioii. 

(c)  We  may  defer  the  adjustment  of  a 
loss  until  the  amount  of  loss  can  be 
accurately  determined.  We  will  not  pay 
for  additional  damage  resulting  from 
your  failure  (o  provide  sufficient  care 
for  the  crop  lluring  the  deferral  period. 

(d)  We  recognize  and  apply  the  loss 
adjustment  jirocedures  established  or 
approved  byiPCIC. 

16.  Productilm  Included  in  Determining 
Indemnities 

(a)  The  totpl  production  to  be  counted 
for  a  unit  wi  1  include  all  production 
determined  i  n  accordance  with  the 
policy. 

(b)  The  an^ount  of  production  of  any 
unharvested  insured  crop  may  be 
determined  »n  the  basis  of  our  field 
appraisals  conducted  after  the  end  of 
the  insurance  period. 

(c)  Appraised  production  vfiW  be  used 
to  calculate  tour  claim  if  you  will  not 
be  harvesting  the  acreage.  To  determine 
your  indemnity  based  on  appraised 
production,  ^ou  must  agree  to  notify  us 
if  you  harvest  the  crop  and  advise  us  of 
the  production.  If  the  acreage  will  be 
harvested,  hirvested  production  will  be 
used  to  detetmine  any  indemnity  due, 
unless  other>vise  specified  in  the  policy. 

(d)  The  ainount  of  an  indemnity  that 
may  be  dete^ined  under  the  applicable 
provisions  of  your  crop  policy  may  be 
reduced  by  an  amount,  determined  in 
accordance  ydth  the  Crop  Provisions  or 
Special  Provisions,  to  reflect  out-of- 
pocket  expenses  that  were  not  incurred 
by  you  as  a  ijesult  of  not  planting,  caring 
for,  or  harvef  ting  the  crop.  Indemnities 
paid  for  acreiage  prevented  from  being 
planting  will  be  based  on  a  reduced 
Final  Guarantee  as  provided  for  in  the 
crop  policy  ind  will  not  be  further 
reduced  to  reflect  expenses  not 
incurred. 


17.  Late  Planting 

Unless  limited  by  the  Crop 
Provisions,  insurance  will  be  provided 
for  acreage  planted  to  the  insured  crop 
after  the  final  planting  date  in 
accordance  with  the  following: 

(a)  The  Final  Guarantee  for  each  acre 
planted  to  the  insured  crop  during  the 
late  planting  period  will  be  reduced  by 
1  percent  per  day  for  each  day  planted 
after  the  final  planting  date. 

(b)  Acreage  planted  after  the  late 
planting  period  (or  after  the  final 
planting  date  for  crops  that  do  not  have 
a  late  planting  period)  may  be  insured 
as  follows: 

(1)  The  Final  Guarantee  for  each  acre 
planted  as  specified  in  this  subsection 
will  be  determined  by  multiplying  the 
Final  Guarantee  that  is  provided  for 
acreage  of  the  insured  crop  that  is 
timely  planted  by  the  prevented 
planting  coverage  level  percentage  you 
elected,  or  that  is  contained  in  the  Crop 
Provisions  if  you  did  not  elect  a 
prevented  planting  coverage  level 
percentage; 

(2)  Planting  on  such  acreage  must 
have  been  prevented  by  the  final 
planting  date  (or  during  the  late 
planting  period,  if  applicable)  by  an 
insurable  cause  occurring  within  the 
insurance  period  for  prevented  planting 
coverage;  and 

(3)  All  production  from  acreage  as 
specified  in  this  section  will  be 
included  as  production  to  count  for  the 
unit. 

(c)  The  premium  amount  for  insurable 
acreage  specified  in  this  section  will  be 
the  same  as  that  for  timely  planted 
acreage.  If  the  amount  of  premium  you 
are  required  to  pay  (gross  premium  less 
our  subsidy)  for  such  acreage  exceeds 
the  liability,  coverage  for  those  acres 
will  not  be  provided  (no  premium  will 
be  due,  and  no  indemnity  will  be  paid). 

(d)  Any  acreage  on  which  an  insured 
cause  of  loss  is  a  material  factor  in 
preventing  completion  of  planting,  as 
specified  in  the  definition  of  "planted 
acreage"  (e.g.,  seed  is  broadcast  on  the 
soil  surface  but  cannot  be  incorporated) 
will  be  considered  as  acreage  planted 
after  the  final  planting  date  and  the 
Final  Guarantee  will  be  calculated  in 
accordance  with  section  17(b)(1). 

18.  Prevented  Planting 

(a)  Unless  limited  by  the  policy 
provisions,  a  prevented  planting 
payment  may  be  made  to  you  for 
eligible  acreage  if: 

(1)  You  were  prevented  from  planting 
the  insured  crop  by  an  insured  cause 
that  occxus: 

(i)  On  or  after  the  sales  closing  date 
contained  in  the  Special  Provisions  for 


the  insured  crop  in  the  county  for  the 
crop  year  the  application  for  insurance 
is  accepted;  or 

(ii)  For  any  subsequent  crop  year,  on 
or  after  the  sales  closing  date  for  the 
previous  crop  year  for  the  insured  crop 
in  the  county,  provided  insurance  has 
been  in  force  continuously  since  that 
date.  Cancellation  for  the  purpose  of 
transferring  the  policy  to  a  different 
insurance  provider  for  the  subsequent 
crop  year  will  not  be  considered  a  break 
in  continuity  for  the  purpose  of  the 
preceding  sentence; 

(2)  You  include  any  acreage  of  the 
insured  crop  that  was  prevented  from 
being  planted  on  your  acreage  report; 
and 

(3)  You  did  not  plant  the  insured  crop 
during  or  after  the  late  planting  period. 
If  such  acreage  was  planted  to  the 
insured  crop  during  or  after  the  late 
planting  period,  it  is  covered  under  the 
late  planting  provisions. 

(b)  The  actuarial  documents  may 
contain  additional  levels  of  prevented 
planting  coverage  that  you  may 
purchase  for  the  insured  crop: 

(1)  Such  purchase  must  be  made  on 
or  before  the  sales  closing  date. 

(2)  If  you  do  not  purchase  one  of  those 
additional  levels  by  the  sales  closing 
date,  you  will  receive  the  prevented 
planting  coverage  specified  in  the  Crop 
Provisions. 

(3)  If  you  have  an  MPCI  Catastrophic 
Risk  Protection  Endorsement  for  any 
acreage  of  "high  risk  land,"  the 
additional  levels  of  prevented  planting 
coverage  will  not  be  available  for  that 
acreage;  and 

(4)  You  may  not  increase  your  elected 
or  assigned  preventing  planting 
coverage  level  for  any  crop  year  if  a 
cause  of  loss  that  will  or  could  prevent 
planting  is  evident  prior  to  the  time  you 
wish  to  change  your  prevented  planting 
coverage  level. 

(c)  The  premium  amount  for  acreage 
that  is  prevented  from  being  planted 
will  be  the  same  as  that  for  timely 
planted  acreage.  If  the  amoimt  of 
premium  you  are  required  to  pay  (gross 
premium  less  our  subsidy)  for  acreage 
that  is  prevented  from  being  planted 
exceeds  the  liability  on  such  acreage, 
coverage  for  those  acres  will  not  be 
provided  (no  premium  will  be  due  and 
no  indemnity  will  be  paid  for  such 
acreage). 

(d)  Drought  or  failure  of  the  irrigation 
water  supply  will  be  considered  to  be  an 
insurable  cause  of  loss  for  the  purposes 
of  prevented  planting  only  if  on  the 
final  planting  date  (or  within  the  late 
planting  period  if  you  elect  to  try  to 
plant  the  crop): 

(1)  For  non-irrigated  acreage,  the  area 
that  is  prevented  from  being  planted  has 
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insufficient  soil  moisture  for 
germination  of  seed  and  progress  toward 
crop  maturity  due  to  a  prolonged  period 
of  dry  weather.  Prolonged  precipitation 
deficiencies  must  be  verifiable  using 
information  collected  by  sources  whose 
business  it  is  to  record  and  study  the 
weather,  including,  but  not  limited  to, 
local  weather  reporting  stations  of  the 
National  Weather  Service;  or 


(2)  For  irrigated  acreage,  there  is  not 
a  reasonable  probability  of  having 
adequate  water  to  carry  out  an  irrigated 
practice. 

(e)  The  maximum  number  of  acres 
that  may  be  eligible  for  a  prevented 
planting  payment  for  any  crop  will  be 
determined  as  follows: 

(1)  The  total  number  of  acres  eUgible 
for  prevented  planting  coverage  for  all 


Type  of  crop 


(i)  The  crop  is  not  required  to 
be  contracted  with  a  proc- 
essor to  be  insured. 


(ii)  The  crop  must  be  con- 
tracted with  a  processor  to 
be  insured. 


Eligible  acres  if,  in  any  of  the  4  most  recent  crop  years,  you 
have  planted  any  crop  in  the  county  for  which  prevented 
planting  insurance  was  available  or  have  received  a  pre- 
vented planting  insurarKe  guarantee 


(A)  The  maximum  number  of  acres  certified  for  APH  purposes 
Of  reported  for  insurance  for  the  crop  in  any  one  of  the  4 
most  recent  crop  years  (not  Including  reported  prevented 
planting  acreage  that  was  planted  to  a  substitute  crop  other 
than  an  approved  cover  aop).  The  numt»er  of  acres  deter- 
mined above  for  a  crop  may  be  increased  by  multiplying  it 
by  ttie  ratio  of  the  total  cropland  acres  that  you  are  farming 
this  year  (if  greater)  to  the  total  cropland  acres  that  you 
farmed  in  the  previous  year,  provided  that  you  sut)mit  proof 
to  us  that  for  the  current  crop  year  you  have  purctiased  or 
leased  additional  land  or  that  acreage  will  be  released  from 
einy  USDA  program  which  prohibits  harvest  of  a  crop.  Such 
acreage  must  have  t>een  purchased,  leased,  or  released 
from  the  USDA  program,  in  time  to  plant  it  for  the  current 
crop  year  using  good  farming  practices.  No  cause  of  loss 
that  will  or  could  prevent  planting  may  be  evident  at  the 
time  the  acreage  is  purchased,  leased,  or  released  from  the 
USDA  program. 

(A)  The  number  of  acres  of  the  crop  specified  in  the  proc- 
essor contract,  if  the  contract  specifies  a  number  of  acres 
contracted  for  the  crop  year;  or  the  result  of  dividing  the 
quantity  of  production  stated  in  the  processor  contract  by 
your  approved  yield,  if  \he  processor  contract  specifies  a 
quantity  of  production  that  will  be  accepted.  (For  the  pur- 
poses of  establishing  the  number  of  prevented  planting 
acres,  any  reductions  applied  to  the  transitional  yield  for 
failure  to  certify  acreage  and  production  for  four  prior  years 
will  not  be  used.). 


crops  cannot  exceed  the  number  of  acres 
of  cropland  in  your  farming  operation 
for  the  crop  year,  unless  you  are  eUgible 
for  prevented  planting  coverage  on 
double  cropped  acreage  in  accordance 
with  section  18(f)(4)  or  (5).  The  eligible 
acres  for  each  insured  crop  will  be 
determined  in  accordance  with  the 
following  table: 


Eligible  acres  if,  in  any  of  tt>e  4  most  recent 
crop  years,  you  have  not  planted  any  crop  in 
the  county  for  which  prevented  planting  insur- 
ance was  available  or  have  not  received  a 
prevented  plantirig  insurance  guarantee 


(B)  The  number  of  acres  specified  on  your  in- 
tended acreage  report  which  is  sutxnitted  to 
us  by  the  sales  closing  date  for  all  crops 
you  insure  for  the  crop  year  and  that  is  ac- 
cepted fc>y  us.  The  total  numtjer  of  acres  list- 
ed may  not  exceed  the  number  of  acres  of 
cropland  in  your  farming  operation  at  the 
time  you  submit  the  intended  acreage  re- 
port. The  nunt)er  of  acres  determined 
atx>ve  for  a  crop  may  only  be  increased  by 
multiplying  it  by  the  ratio  of  the  total  crop- 
land acres  that  you  are  farming  this  year  (if 
greater)  to  the  numt)er  of  acres  listed  on 
your  intended  acreage  report,  if  you  meet 
the  corxJittons  stated  in  section 
18(e)(1)(i)(A). 


(B)  The  numt)er  of  acres  of  the  crop  as  deter- 
mined in  section  18(e)(1)(ii)(A). 


(2)  Any  eligible  acreage  determined  in 
accordance  with  the  table  contained  in 
section  18(e)(1)  will  be  reduced  by 
subtracting  the  number  of  acres  of  the 
crop  (insured  and  uninsiured)  that  are 
timely  and  late  planted,  including 
acreage  specified  in  section  17(b). 

(f)  Regardless  of  the  number  of 
eligible  acres  determined  in  section 
.18(e).  prevented  planting  coverage  will 
not  be  provided  for  any  acreage: 

(1)  That  does  not  constitute  at  least  20 
acres  or  20  percent  of  the  insurable  crop 
acreage  in  the  unit,  whichever  is  less. 
Any  prevented  planting  acreage  within 
a  field  that  contains  planted  acreage  will 
be  considered  to  be  acreage  of  the  same 
crop.  type,  and  practice  that  is  planted 
in  the  field  unless  the  acreage  that  was 
prevented  from  being  planted 
constitutes  at  least  20  acres  or  20 
percent  of  the  total  insiuable  acreage  in 
the  field  and  you  produced  both  crops, 
crop  types,  or  followed  both  practices  in 
the  same  field  in  the  same  crop  year 


within  any  of  the  4  most  recent  crop 
years; 

(2)  Used  for  conservation  purposes  or 
intended  to  be  left  unplanted  under  any 
program  administered  by  the  USDA; 

(3)  For  which  the  actuarial  documents 
do  not  designate  a  premium  rate  unless 
a  written  agreement  designates  such 
premium  rate; 

(4)  On  which  the  insured  crop  is 
prevented  ft'om  being  planted,  if  you  or 
any  other  person  receives  a  prevented 
planting  payment  for  any  crop  for  the 
same  acreage  in  the  same  crop  year 
(excluding  share  arrangements),  unless 
you  have  coverage  greater  than  the 
Catastrophic  Risk  Protection  Plan  of 
Insurance  and  have  records  of  acreage 
and  production  that  are  used  to 
determine  your  approved  yield  that 
show  the  acreage  was  double-cropped  in 
each  of  the  last  4  years  in  which  the 
insured  crop  was  grown  on  the  acreage; 

(5)  On  which  the  insured  crop  is 
prevented  from  being  planted,  if  any 


crop  from  which  any  benefit  is  derived 
under  any  program  administered  by  the 
USDA  is  planted  and  fails,  or  if  any  crop 
is  harvested,  hayed  or  grazed  on  the 
same  acreage  in  the  same  crop  year 
(other  than  a  cover  crop  which  may  be 
hayed  or  grazed  after  the  final  planting 
date  for  the  insured  crop),  unless  you 
have  coverage  greater  than  that 
applicable  to  the  Clatastrophic  Risk 
Protection  Plan  of  Insurance  and  have 
records  of  acreage  and  production  that 
are  used  to  determine  your  approved 
yield  that  show  the  acreage  was  double- 
cropped  in  each  of  the  last  4  years  in 
which  the  insured  crop  was  grown  on 
the  acreage.  (If  one  of  the  crops  being 
double-cropped  is  not  insurable,  other 
verifiable  records  of  it  being  planted 
may  be  used); 

(6)  Of  a  crop  that  is  prevented  from 
being  planted  if  a  cash  lease  payment  is 
also  received  for  use  of  the  same  acreage 
in  the  same  crop  year  (not  applicable  if 
acreage  is  leased  for  haying  or  grazing 
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only).  If  youistate  that  you  will  not  be 
cash  renting  the  acreage  and  claim  a 
prevented  planting  pajTnent  on  the 
acreage,  you  {could  be  subject  to  civil 
and  criminal  sanctions  if  you  cash  rent 
the  acreage  and  do  not  return  the 
prevented  pknting  payment  for  it; 

(7)  For  which  planting  history  or 
conservation  plans  indicate  that  the 
acreage  would  have  remained  fallow  for 
crop  rotatior^  purposes; 

(8)  That  e)iceeds  the  number  of  acres 
eligible  for  al  prevented  planting 
payment;      ' 

(9)  That  ejiceeds  the  nimiber  of 
eligible  acres  physically  available  for 
planting;      i 

(10)  For  wnich  you  cannot  provide 
proof  that  yciu  had  the  inputs  available 
to  plant  and  produce  a  crop  with  the 
expectation  ^f  at  least  producing  the 
yield  used  tci  determine  the  Final 
Guarantee  (Bvidence  that  you  have 
previously  pDanted  the  crop  on  the  unit 
will  be  considered  adequate  proof 
unless  your  planting  practices  or 
rotational  reduirements  show  that  the 
acreage  would  have  remained  fallow  or 
been  planted  to  another  crop); 

(11)  Based  on  an  irrigated  practice 
Final  Guarantee  unless  adequate 
irrigation  fac  ilities  were  in  place  to 
carry  out  an  irrigated  practice  on  the 
acreage  priot  to  the  insured  cause  of  loss 
that  prevented  you  from  planting. 
Acreage  writl  an  irrigated  practice  Final 
Guarantee  will  be  limited  to  the  number 
of  acres  allowed  for  that  practice  under 
sections  18(*)  and  (f);  or 

(12)  Based  on  a  crop  type  that  you  did 
not  plant,  or  did  not  receive  a  prevented 
planting  insiu'ance  guarantee  for,  in  at 
least  one  of  1  he  four  most  recent  crop 
years.  Types  for  which  separate 
insurance  gi  arantees  are  available  must 
be  included  in  your  APH  database  in  at 
least  one  of  1  he  four  most  recent  crop 
years,  or  cro  is  that  do  not  require  yield 
certification  (crops  for  which  the 
insurance  guarantee  is  not  based  on 
APH)  must  le  reported  on  your  acreage 
report  in  at  least  one  of  the  four  most 
recent  crop  ;'ears  except  as  allowed  in 
section  18(ei(l)(i)(B).  We  will  Hmit 
prevented  planting  payments  based  on  a 
specific  crop  type  to  the  number  of  acres 
allowed  for  I  hat  crop  type  as  specified 
in  sections  l|8(e)  and  (f). 

(g)  If  you  iurchased  a  limited  or 
additional  coverage  policy  for  a  crop, 
and  you  executed  a  High  Risk  Land 
Exclusion  Option  that  separately  insures 
acreage  which  has  been  designated  as 
"high  risk"  land  by  FCIC  under  a 
Catastrophio  Risk  Protection 
Endorsememt  for  that  crop,  the 
maximum  nUmber  of  acres  eligible  for  a 
prevented  planting  payment  will  be 


limited  for  each  policy  as  specified  in 
sections  18(e)  and  (f). 

(h)  If  you  are  prevented  from  planting 
a  crop  for  which  you  do  not  have  an 
adequate  base  of  eligible  prevented 
planting  acreage,  as  determined  in 
accordance  with  section  18(e)(1),  your 
prevented  planting  production 
guarantee,  premium,  and  prevented 
planting  payment  will  be  based  on  the 
crops  insured  for  the  current  crop  year, 
for  which  you  have  remaining  eligible 
prevented  planting  acreage.  The  crops 
used  for  this  purpose  will  be  those  that 
result  in  a  prevented  planting  payment 
most  similar  to  the  prevented  planting 
payment  that  would  have  been  made  for 
the  crop  that  was  prevented  from  being 
planted. 

(1)  For  example,  assume  you  were 
prevented  from  planting  200  acres  of 
com  and  have  100  acres  eligible  for  a 
com  prevented  planting  guarantee  that 
would  result  in  a  payment  of  $40  per 
acre.  You  also  had  50  acres  of  potato 
eligibility  that  would  result  in  a  $100 
per  acre  payment,  90  acres  of  grain 
sorghum  eligibility  that  would  result  in 
a  $30  per  acre  payment,  and  100  acres 
of  soybean  eligibility  that  would  result 
in  a  $25  per  acre  payment.  Your 
prevented  planting  coverage  for  the  200 
acres  would  be  based  on  100  acres  of 
com  ($40  per  acre),  90  acres  of  grain 
sorghum  ($30  per  acre),  and  10  acres  of 
soybeans  ($25  per  acre). 

(2)  Prevented  planting  coverage  will 
be  allowed  as  specified  in  this  section 
(18(h))  only  if  the  crop  that  was 
prevented  from  being  planted  meets  all 
policy  provisions,  except  for  having  an 
adequate  base  of  eligible  prevented 
planting  acreage.  Payment  may  be  made 
based  on  crops  other  than  those  that 
were  prevented  from  being  planted  even 
though  other  policy  provisions, 
including  but  not  limited  to,  processor 
contract  and  rotation  requirements,  have 
not  been  met  for  the  crop  on  which 
payment  is  being  based. 

(i)  The  prevented  planting  payment 
for  any  eligible  acreage  within  a  basic  or 
optional  unit  will  be  determined  by: 

(1)  Multiplying  the  Final  Guarantee 
for  timely  planted  acreage  of  the  insured 
crop  by  the  prevented  planting  coverage 
level  percentage  you  elected,  or  that  is 
contained  in  the  Crop  Provisions  if  you 
did  not  elect  a  prevented  planting 
coverage  level  percentage; 

(2)  Multiplying  the  result  of  section 
18(i)(l)  by  the  number  of  eligible 
prevented  planting  acres  in  the  unit; 
and 

(3)  Multiplying  the  result  of  section 
18(i)(2)  by  your  share. 

(j)  The  prevented  planting  payment 
for  any  eligible  acreage  within  an 
enterprise  unit  will  be  determined  by: 


(1)  Multiplying  the  Final  Guarantee 
for  each  basic  unit  or  optional  unit 
within  the  enterprise  unit,  for  timely 
planted  acreage  of  the  insured  crop  by 
the  prevented  planting  coverage  level 
percentage  you  elected,  or  that  is 
contained  in  the  Crop  Provisions  if  you 
did  not  elect  a  prevented  planting 
coverage  level  percentage; 

(2)  Multiplying  the  result  of  section 
18(j)(l)  by  die  number  of  eligible 
prevented  planting  acres  in  each  basic 
unit  or  optional  unit  within  the 
enterprise  unit; 

(3)  Multiplying  the  result  of  section 
18(j)(2)  by  your  share;  and 

(4)  Total  the  results  from  section 
18(j)(3). 

19.  Crops  as  Payment 

You  must  not  abandon  any  crop  to  us. 
We  will  not  accept  any  crop  as 
compensation  for  payments  due  us. 

20.  Arbitration 

(a)  If  you  and  we  fail  to  agree  on  any 
factual  determination,  the  disagreement 
will  be  resolved  in  accordance  with  the » 
rules  of  the  American  Arbitration 
Association.  Failure  to  agree  with  any 
factual  determination  made  by  FCIC 
must  be  resolved  through  the  FCIC 
appeal  provisions  published  at  7  CFR 
part  11. 

(b)  No  award  determined  by 
arbitration  or  appeal  can  exceed  the 
amount  of  liability  estabhshed  or  which 
should  have  been  established  under  the 
pohcy. 

21.  Access  to  Insured  Crop  and  Records, 
and  Record  Retention 

(a)  We  reserve  the  right  to  examine 
the  insured  crop  as  often  as  we 
reasonably  require. 

(b)  For  three  years  after  the  end  of  the 
crop  year,  you  must  retain,  and  provide 
upon  our  request,  complete  records  of 
the  harvesting,  storage,  shipment,  sale, 
or  other  disposition  of  all  the  insured 
crop  produced  on  each  unit.  This 
requirement  also  applies  to  the  records 
used  to  establish  the  basis  for  the 
production  report  for  each  unit.  You 
must  also  provide  upon  our  request, 
separate  records  showing  the  same 
information  for  production  from  any 
acreage  not  insured.  We  may  extend  the 
record  retention  period  beyond  three 
years  by  notifying  you  of  such  extension 
in  writing.  Your  failure  to  keep  and 
maintain  such  records  will,  at  our 
option,  result  in: 

(1)  Cancellation  of  the  policy; 

(2)  Assignment  of  production  to  the 
units  by  us; 

(3)  Combination  of  the  optional  units; 
or 

(4)  A  determination  that  no  indemnity 
is  due. 
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(c)  Any  person  designated  by  us  will, 
at  any  time  during  the  record  retention 
period,  have  access: 

(1)  To  any  records  relating  to  this 
insurance  at  any  location  where  such 
records  may  be  found  or  maintained; 
and 

(2)  To  the  farm. 

(d)  By  applying  for  insurance  under 
the  authority  of  the  Act  or  by  continuing 
insurance  for  which  you  previously 
applied,  you  authorize  us,  or  any  person 
acting  for  us,  to  obtain  records  relating 
to  the  insured  crop  from  any  person 
who  may  have  custody  of  those  records 
including,  but  not  limited  to,  FSA 
offices,  banks,  warehouses,  gins, 
cooperatives,  marketing  associations, 
and  accountants.  You  must  assist  us  in 
obtaining  all  records  which  we  request 
from  third  parties. 

22.  Other  Insurance 

(a)  Other  Like  Insurance — You  must 
not  obtain  any  other  crop  insurance 
issued  imder  the  authority  of  the  Act  on 
your  share  of  the  insured  crop.  If  we 
determine  that  more  than  one  policy  on 
your  share  is  intentional,  you  may  be 
subject  to  the  sanctions  authorized 
imder  this  poUcy,  the  Act,  or  any  other 
applicable  statute.  If  we  determine  that 
the  violation  was  not  intentional,  the 
policy  with  the  earliest  date  of 
application  will  be  in  force  and  all  other 
policies  will  be  void.  Nothing  in  this 
paragraph  prevents  you  from  obtaining 
other  insurance  not  issued  under  the 
Act. 

(b)  Other  Insurance  Against  Fire — If 
you  have  other  insurance,  whether  valid 
or  not,  against  damage  to  the  insured 
crop  by  fire  during  the  insurance  period, 
we  will  be  liable  for  loss  due  to  fire  only 
for  the  smaller  of: 

(1)  The  amount  of  indemnity 
determined  pursuant  to  this  policy 
without  regard  to  such  other  insurance; 
or 

(2)  The  amount  by  which  the  loss 
from  fire  is  determined  to  exceed  the 
indemnity  paid  or  payable  under  such 
other  insurance. 

(c)  For  the  purpose  of  subsection  (b) 
of  this  section,  the  amount  of  loss  from 
fire  will  be  the  reduction  in  revenue  of 
the  insured  crop  on  the  unit  involved 
determined  pursuant  to  this  policy. 

23.  Conformity  to  Food  Security  Act 

Although  your  violation  of  a  number 
of  federal  statutes,  including  the  Act, 
may  cause  cancellation,  termination,  or 
voidance  of  your  insurance  contract, 
you  should  be  specifically  aware  that 
your  policy  will  be  canceled  if  you  are 
determined  to  be  ineligible  to  receive 
benefits  imder  the  Act  due  to  violation 
of  the  controlled  substance  provision 


(title  XVII  of  the  Food  Security  Act  of 
1985  (Pub.  L.  99-198))  and  the 
regulations  promulgated  under  the  Act 
by  USDA.  Your  insurance  policy  will  be 
canceled  if  you  are  determined,  by  the 
appropriate  Agency,  to  be  in  violation  of 
these  provisions.  \Ve  will  recover  any 
and  all  monies  paid  to  you  or  received 
by  you  during  your  period  of 
ineligibility,  and  your  premium  will  be 
refunded,  less  a  reasonable  amount  for 
expenses  and  handling  not  to  exceed  20 
percent  of  the  premium  paid  or  to  be 
paid  by  you. 

24.  Amounts  Due  Us 

(a)  Interest  will  accrue  at  the  rate  of 
1.25  percent  simple  interest  per 
calendar  month,  or  any  portion  thereof, 
on  any  unpaid  amount  due  us.  For  the 
piirpose  of  premium  amounts  due  us, 
the  interest  will  start  to  accrue  on  the 
first  day  of  the  month  following  the 
premium  billing  date  specified  in  the 
Special  Provisions. 

(b)  For  the  purpose  of  any  other 
amounts  due  us,  such  as  repayment  of 
indemnities  found  not  to  have  been 
earned,  interest  will  start  to  accrue  on 
the  date  that  notice  is  issued  to  you  for 
the  collection  of  the  unearned  amount. 
Amounts  found  due  under  this 
paragraph  will  not  be  charged  interest  if 
payment  is  made  within  30  days  of 
issuance  of  the  notice  by  us.  The 
amount  will  be  considered  delinquent  if 
not  paid  within  30  days  of  the  date  the 
notice  is  issued  by  us. 

(c)  All  amounts  paid  wall  be  applied 
first  to  expenses  of  collection  (see 
section  24(d))  if  any,  second  to  the 
reduction  of  accrued  interest,  and  then 
to  the  reduction  of  the  principal 
balance. 

(d)  If  we  determine  that  it  is  necessary 
to  contract  with  a  collection  agency  or 
to  employ  an  attorney  to  assist  in 
collection,  you  agree  to  pay  all  of  the 
expenses  of  collection. 

(e)  Amounts  owed  to  us  by  you  may 
be  collected  in.part  through 
administrative  offset  from  payments  you 
receive  from  United  States  government 
agencies  in  accordance  with  31  U.S.C. 
chapter  37. 

25.  Legal  Action  Against  Us 

(a)  You  may  not  bring  legal  action 
agtunst  us  unless  you  have  complied 
with  all  of  the  policy  provisions. 

(b)  If  you  do  take  legal  action  against 
us,  you  must  do  so  within  12  months  of 
the  date  of  denial  of  the  claim.  Suit 
must  be  brought  in  accordance  v^th  the 
provisions  of  7  U.S.C.  1508(j). 

(c)  Your  right  to  recover  damages 
(compensatory,  punitive,  or  other), 
attorney's  fees,  or  other  charges  is 


limited  or  excluded  by  this  contract  or 
by  Federal  regulations. 

26.  Payment  and  Interest  Limitations 

(a)  Under  no  circumstances  will  we  be 
liable  for  the  payment  of  damages 
(compensatory,  punitive,  or  other), 
attorney's  fees,  or  other  charges  in 
connection  with  any  claim  for 
indemnity,  whether  we  approve  or 
disapprove  such  claim. 

(b)  We  will  pay  simple  interest 
computed  on  the  net  indemnity 
ultimately  found  to  be  due  by  us  or  by 

a  final  judgment  of  a  court  of  competent 
jurisdiction,  from  and  including  the  61st 
day  after  the  date  you  sign,  date,  and 
submit  to  us  the  properly  completed 
claim  on  our  form.  Interest  will  be  paid 
only  if  the  reason  for  our  failure  to 
timely  pay  is  NOT  due  to  your  failure 
to  provide  information  or  other  material 
necessary  for  the  computation  or 
payment  of  the  indemnity.  The  interest 
rate  will  be  that  established  by  the 
Secretary  of  the  Treasury  under  section 
12  of  the  Contract  Disputes  Act  of  1978 
(41  U.S.C.  611)  and  published  in  the 
Federal  Register  semiannually  on  or 
about  Januan,'  1  and  July  1  of  each  year, 
and  may  vary  with  each  publication. 

27.  Concealment,  Misrepresentation  or 
Fraud 

(a)  If  you  have  falsely  or  fraudulently 
concealed  the  fact  that  you  are  ineligible 
to  receive  benefits  under  the  Act  or  if 
you  or  anyone  assisting  you  has 
intentionally  concealed  or 
misrepresented  any  material  fact 
relating  to  this  policy: 

(1)  This  policy  will  be  voided;  and 

(2)  You  may  lie  subject  to  remedial 
sanctions  in  accordance  with  7  CFR  part 
400,  subpart  R. 

(b)  Even  though  the  policy  is  void, 
you  may  still  be  required  to  pay  20 
percent  of  the  premium  due  imder  the 
pohcy  to  offset  costs  incurred  by  us  in 
the  service  of  this  policy.  If  previously 
paid,  the  balance  of  the  premium  will  be 
returned. 

(c)  Voidance  of  this  policy  will  result 
in  you  having  to  reimburse  all 
indemnities  paid  for  the  crop  year  in 
which  the  voidance  was  effective. 

(d)  Voidance  will  be  effective  on  the 
first  day  of  the  insurance  period  for  the 
crop  year  in  which  the  act  occurred  and 
will  not  affect  the  policy  for  subsequent 
crop  years  unless  a  violation  of  this 
section  also  occurred  in  such  crop  years. 

28.  Transfer  of  Coverage  and  Right  to 
Indemnity 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  riay  transfer 
your  coverage  rights,  if  the  Vansferee  is 
eligible  for  crop  insurance.  We  will  not 
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be  liable  for  an  i  more  than  the  liability 
determined  in  i  iccordance  with  your 
policy  that  exited  before  the  transfer 
occurred.  The  transfer  of  coverage  rights 
must  be  on  our|form  and  will  not  be 
effective  until  Approved  by  us  in 
writing.  Both  ybu  and  the  transferee  are 
jointly  and  sevtrally  liable  for  the 
payment  of  thelpremium  and 
administrative  fees.  The  transferee  has 
all  rights  and  n  sponsibilities  under  this 
policy  consisteit  with  the  transferee's 
interest. 

29.  Assignment  of  Indemnity 

You  may  assign  to  another  party  your 
right  to  an  inde  mnity  for  the  crop  year. 
The  assignmen  must  be  on  our  form 
and  will  not  be  effective  until  approved 
in  writing  by  un.  The  assignee  will  have 
the  right  to  sub  nit  all  loss  notices  and 
forms  as  requirsd  by  the  policy.  If  you 
have  suffered  a  loss  from  an  insurable 
cause  and  fail  t3  file  a  claim  for 
indemnity  witi  in  60  days  after  the  end 
of  the  insuranci!  period,  the  assignee 
may  submit  tha  claim  for  indemnity  not 
later  than  15  days  after  the  60-day 
period  has  expired.  We  will  honor  the 
terms  of  the  assignment  only  if  we  can 
accurately  determine  the  amount  of  the 
claim.  However,  no  action  will  lie 
against  us  for  failure  to  do  so. 

30.  Subrogation  (Recovery  of  Loss  From 
a  Third  Party) 

Since  you  mi  y  be  able  to  recover  all 
or  a  part  of  your  loss  from  someone 
other  than  us,  )  ou  must  do  all  you  can 
to  preserve  thisj  right.  If  we  pay  you  for 
your  loss,  your  iright  to  recovery  will,  at 
our  option,  belong  to  us.  If  we  recover 
more  than  we  paid  you  plus  our 
expenses,  the  excess  will  be  paid  to  you. 

31.  Descriptive  Headings 

The  descripti  ve  headings  of  the 
various  policy  provisions  are  formulated 
for  conveniencf  only  and  are  not 
intended  to  affect  the  construction  or 
meaning  of  any]  of  the  policy  provisions. 

32.  Notices 

(a)  All  notices  required  to  be  given  by 
you  must  be  in  writing  and  received  by 
your  crop  insurance  agent  within  the 
designated  time  unless  otherwise 
provided  by  th*  notice  requirement. 
Notices  requireti  to  be  given 
immediately  m^y  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time 
of  the  notice  will  be  determined  by  the 
time  of  our  receipt  of  the  written  notice. 
If  the  date  by  wpich  you  are  required  to 
submit  a  reportjor  notice  falls  on 
Saturday,  Sunday,  or  a  Federal  holiday, 
or,  if  your  agent's  office  is,  for  any 
reason,  not  ope^  for  business  on  the 
date  you  are  required  to  submit  such 


notice  or  report,  such  notice  or  report 
must  be  submitted  on  the  next  business 
day. 

(b)  All  notices  and  communications 
required  to  be  sent  by  us  to  you  vdll  be 
mailed  to  the  address  contained  in  your 
records  located  with  your  crop 
insurance  agent.  Notice  sent  to  such 
address  wrill  be  conclusively  presumed 
to  have  been  received  by  you.  You 
should  advise  us  immediately  of  any 
change  of  address. 

33.  Multiple  Benefits 

(a)  If  you  cire  eligible  to  receive  an 
indemnity  under  a  limited  or  additional 
coverage  plan  of  insurance  and  are  also 
eligible  to  receive  benefits  for  the  same 
loss  under  any  other  USDA  program, 
you  may  receive  benefits  under  both 
programs,  unless  specifically  limited  by 
the  crop  insurance  contract  or  by  law. 

(b)  Tne  total  amount  received  from  all 
such  sources  may  not  exceed  the 
amount  of  your  actual  loss.  The  total 
amount  of  the  actual  loss  is  the 
difference  between  the  fair  market  value 
of  the  insured  commodity  before  and 
after  the  loss,  based  on  your  production 
records  and  the  highest  price  election  or 
amount  of  insurance  available  for  the 
crop. 

(c)  FSA  will  determine  and  pay  the 
additional  amount  due  you  for  any 
applicable  USDA  program,  after  first 
considering  the  amount  of  any  crop 
insurance  indemnity. 

(d)  Farm  ownership  and  operating 
loans  may  be  obtained  from  USDA  in 
addition  to  crop  insurance  indemnities. 

34.  Written  Agreements 

Only  rates  or  rates  of  premium  for  this 
poUcy  may  be  altered  by  written 
agreement  in  accordance  with  the 
following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in 
section  34(e); 

(b)  The  application  for  a  written 
agreement  must  contain  the  rate  or  rate 
of  premium  applicable  to  this  policy 
that  will  be  in  effect  if  the  written 
agreement  rate  is  not  approved; 

(c)  If  approved,  the  written  agreement 
will  specify  the  rate  or  rate  of  premiimi 
that  will  be  in  effect; 

(d)  Each  written  agreement  will  only 
be  valid  for  one  crop  year  (If  the  wrritten 
agreement  is  not  specifically  renewed 
the  following  year,  the  rates  for 
subsequent  crop  years  will  be  the  rate 
specified  in  the  actuarial  document),  or 
if  no  rate  is  specified  the  acreage  will 
not  be  insurable;  and 

(e)  An  application  for  a  written 
agreement  submitted  after  the  sales 
closing  date  may  be  approved  if  you 


demonstrate  your  physical  inability  to 
apply  prior  to  the  sales  closing  date,  or 
it  is  submitted  in  accordance  with  any 
regulation  which  may  be  promulgated 
under  7  CFR  400,  and  after  physical 
inspection  of  the  acreage  by  us,  if 
required,  it  is  determined  that  no  loss 
has  occurred  and  the  crop  is  insurable 
in  accordance  with  the  policy  and 
written  agreement  provisions. 

Crop  Revenue  Coverage 

Coarse  Grains  Crop  Provisions 

If  a  conflict  exists  among  the  policy 
provisions,  the  order  of  priority  is  as 
follows:  (1)  The  Special  Provisions;  (2) 
the  Commodity  Exchange  Endorsement; 
(3)  these  Crop  Provisions;  and  (4)  the 
Basic  Provisions,  with  (1)  controlling 
(2),  etc. 

1.  Definitions 

Calculated  Revenue.  The  production 
to  count  multiplied  by  the  Harvest 
Price. 

Coarse  grains.  Com,  grain  sorghum, 
and  soybeans. 

Grain  sorghum.  The  crop  defined  as 
sorghiun  under  the  United  States  Grain 
Standards  Act. 

Harvest.  Combining,  threshing,  or 
picking  the  insured  crop  for  grain. 

Local  market  price.  The  cash  grain 
price  per  bushel  for  U.S.  No.  2  yellow 
com,  U.S.  No.  2  grain  sorghum,  or  U.S. 
No.  1  soybeans,  offered  by  buyers  in  the 
area  in  which  you  normally  market  the 
insured  crop.  The  local  market  price 
will  reflect  the  maximum  limits  of 
quality  deficiencies  allowable  for  the 
U.S.  No.  2  grade  for  yellow  com  and 
grain  sorghum,  or  U.S.  No.  1  grade  for 
soybeans.  Factors  not  associated  with 
grading  under  the  Official  United  States 
Standards  for  Grain,  including  but  not 
limited  to  protein  and  oil,  will  not  be 
considered. 

Planted  acreage.  In  addition  to  the 
definition  contained  in  the  Basic 
Provisions,  coarse  grains  must  initially 
be  planted  in  rows  (com  must  be 
planted  in  rows  far  enough  apart  to 
permit  mechanical  cultivation),  unless 
otherwise  provided  by  the  Special 
Provisions  or  actuarial  documents. 

Silage.  A  product  that  results  from 
severing  the  plant  from  the  land  and 
chopping  it  for  the  purpose  of  Uvestock 
feed. 

2.  Coverage  Level  and  Price  Percentage 

In  addition  to  the  requirements  of 
section  4  of  the  Basic  Provisions  all  the 
insurable  acreage  of  each  crop  in  the 
county  insured  as  grain  imder  this 
pohcy  will  have  the  same  coverage  level 
and  price  percentage  elections. 
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3.  Contract  Changes 

In  accordance  with  Section  5  of  the 
Basic  Provisions,  the  contract  change 


date  is  November  30  preceding  the 
cancellation  date. 


4.  Cancellation  and  Termination  Dates 

In  accordance  with  section  3(h)  of  the 
Basic  Provisions,  the  cancellation  and 
termination  dates  are: 


State  and  county 


(a)  For  corn  and  grain  sorghum: 

Val  Verde,  Edwards,  Kerr,  Kendall,  Bexar,  Wilson,  Karnes,  Goliad,  Victoria,  and  Jackson  Counties,  Texas,  and  all  Texas 
counties  lying  south  thereof. 

El  Paso,  Hudspeth,  Cultjerson,  Reeves,  Loving,  Winkler,  Ector,  Upton,  Reagan,  Sterling,  Coke,  Tom  Green,  Concho, 
McCulloch,  San  Saba,  Mills,  Hamilton,  Bosque,  Johnson,  Tarrant,  Wise,  Cooke  Counties,  Texas,  and  all  Texas  coun^ 
ties  lying  south  and  east  thereof  to  and  including  Terrell,  Crockett,  Sutton,  Kimble,  Gillespie,  Bianco,  Comal,  Guada- 
lupe, Gonzales,  De  Witt,  Lavaca,  Colorado,  Wharton,  and  Matagorda  Counties,  Texas. 

Alabama;  Arizona;  Arkansas;  California;  Florida;  Georgia;  Louisiana;  Mississippi;  Nevada;  North  Carolina;  and  South 
Carolina. 

All  other  Texas  counties  and  all  other  states 

(b)  For  soybeans: 

Jackson,  Victoria,  Goliad,  Bee,  Live  Oak,  McMullen,  LaSalle,  and  Dimmit  Counties,  Texas  and  all  Texas  counties  lying 
south  thereof. 

Alatiama;  Arizona;  Arkansas;  California;  Florida;  Georgia;  Louisiana;  Mississippi;  Ne>/ada;  North  Carolina;  and  South 
Carolina;  and  El  Paso,  Hudspeth,  Cult)erson,  Reeves,  Loving,  Winkler,  Ector,  Upton,  Reagan,  Sterling.  Coke,  Tom 
Green,  Concho,  McCulloch,  San  Satia,  Mills,  Hamilton,  Bosque,  Johnson,  Tarrant,  Wise,  Cooke  Counties,  Texas,  and 
all  Texas  counties  lying  south  and  east  thereof  to  and  including  Maverick,  Zavala,  Frio,  Atascosa,  Karnes,  De  Witt, 
Lavaca,  Colorado,  Wharton,  and  Matagorda  Counties,  Texas. 

All  other  Texas  counties  and  all  other  states 


Carx^llation  and 

termination 

dates 


January  15. 
February  15. 

Febnjary  28. 
March  15 
February  15. 
February  28. 

March  15. 


5.  Insured  Crop 

(a)  In  accordance  with  section  9  of  the 
Basic  Provisions,  the  crop  insured  will 
be  each  coarse  grain  crop  you  elect  to 
insure  for  which  premium  rates  and 
prices  are  provided  by  the  actuarial 
documents: 

(1)  In  which  you  have  a  share; 

(2)  That  is  adapted  to  the  area  based 
on  days  to  maturity  and  is  compatible 
with  agronomic  and  weather  conditions 
in  the  area,  including  air  seeded 
soybeans  subject  to  our  approval; 

(3)  That  is  not  (unless  allowed  by  the 
Special  Provisions): 

(i)  Interplanted  with  another  crop;  or 
(ii)  Planted  into  an  estabhshed  grass 
or  legimie;  and 

(4)  Planted  for  harvest  as  grain. 

(b)  For  com  only,  in  addition  to  the 
provisions  of  section  5(a),  the  com  crop 
insured  will  be  all  com  tliat  is  yellow 
dent  or  white  corn,  including  mixed 
yellow  and  white,  waxy,  high-lysine 
com,  high-oil  com  blends  containing 


mixtures  of  at  least  ninety  percent  high 
yielding  yellow  dent  female  plants  with 
high-oil  male  pollinator  plants, 
commercial  varieties  of  high-protein 
hybrids,  and  excluding: 

(1)  High-amylose,  high-oil  except  as 
defined  in  section  5(b),  flint,  flour, 
Indian,  or  blue  com,  or  a  variety 
genetically  adapted  to  provide  forage  for 
wildlife  or  any  other  open  pollinated 
com. 

(2)  A  variety  of  corn  adapted  for  silage 
use  when  the  com  is  reported  for 
insurance  as  grain. 

(c)  For  grain  sorghum  only,  in 
addition  to  the  provisions  of  section 
5(a),  the  grain  sorghum  crop  insured 
will  be  all  of  the  grain  sorghum  in  the 
county: 

(1)  That  is  a  combine-type  hybrid 
grain  sorghum  (grown  from  hybrid 
seed);  and 

(2)  That  is  not  a  dual-purpose  type  of 
grain  sorghum  (a  type  used  for  both 
grain  and  forage). 


(d)  For  soybeans  only,  in  addition  to 
the  provisions  of  section  5(a),  the 
soybean  crop  insured  will  be  all  of  the 
soybeans  in  the  county  that  are  planted 
for  harvest  as  beans. 

6.  Insurable  Acreage 

In  addition  to  the  provisions  of 
section  10  of  the  Basic  Provisions,  any 
acreage  of  the  insured  crop  damaged 
before  the  final  planting  date,  to  the 
extent  that  a  majority  of  producers  in 
the  area  would  not  normally  further  care 
for  the  crop,  must  be  replanted  unless 
we  agree  that  it  is  not  practical  to 
replant. 

7.  Insurance  Period 

In  accordance  with  the  provisions 
under  section  12  of  the  Basic  Provisions, 
the  calendar  date  for  the  end  of  the 
insurance  period  is  the  date 
immediately  following  planting  as 
follows: 


(a)  For  com: 

(1)  Val  Verde,  Edwards,  Kerr,  Kendall,  Bexar.  Wilson,  Karnes,  Goliad,  Victoria,  and  Jackson  Counties,  Texas,  and  all    September  30. 
Texas  counties  lying  south  thereof. 

(2)  Clark,  Cowlitz,  Grays  Harbor,  Island,  Jefferson,  King,  Kitsap,  Lewis,  Pierce,  Skagit,  Snohomish,  Thurston.    October  31. 
Wahkiakum,  and  Whatcom  Counties,  Washington. 

(3)  All  other  counties  and  states December  10. 

(b)  For  grain  sorghum: 

(1)  Val  Verde,  Edwards,  Kerr,  Kendall,  Bexar,  Wilson,  Karnes,  Goliad,  Victoria,  and  Jackson  Counties,  Texas,  and  all    September  30. 
Texas  counties  lying  south  thereof. 

(2)  All  other  Texas  counties  and  all  other  states .tt;:;^:. December  10. 

(c)  For  soybeans: 

All  states  DecemberlO. 
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8.  Causes  of  Lois 

In  accordano  s  with  the  provisions  of 
section  13  of  the  Basic  Provisions 
insurance  is  provided  only  against  an 
unavoidable  Ions  of  revenue  due  to  the 
following  causes  of  loss  which  occur 
within  the  insurance  period: 

(a)  Adverse  weather  conditions; 

(b)  Fire; 

(c)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of 
pest  control  maasures; 

(d)  Plant  disaase.  but  not  damage  due 
to  insufficient  qr  improper  application 
of  disease  contiol  measures; 

(e)  Wildlife; 
(f)Earthquak!; 

(g)  Volcanic  ( iruption; 

(h)  Failure  of  the  irrigation  water 
supply,  if  applicable,  due  to  a  cause  of 
loss  contained  n  section  8  (a)  through 
(g)  occurring  w  thin  the  insurance 
period;  or 

(i)  A  Harvest  Price  that  is  less  than  the 
Base  Price. 

9.  Replanting  Payments 

(a)  In  accords  Jice  with  section  14  of 
the  Basic  Provi  >ions,  replanting 
payments  for  c(  larse  grains  are  allowed 
if  the  coarse  gn  ins  are  damaged  by  an 
insurable  caus^  of  loss  to  the  extent  that 
the  remaining  ^and  will  not  produce  at 
least  90  percen  of  the  Minimum 
Guarantee  for  tie  acreage  and  it  is 
practical  to  rep  ant. 

(b)  The  maxii  num  amount  of  the 
replanting  payinent  per  acre  will  be  the 
lesser  of  20  per  :ent  of  the  Minimum 
Guarantee  or:    | 

(1)  For  com.  3  bushels  multiplied  by 
the  Base  Price,  [nultiplied  by  your 
insured  share; 

(2)  For  grain  iorghum.  7  bushels 
multiplied  by  t  le  Base  Price,  multiplied 
by  your  insure(  share;  and 

(3)  For  soybe  ins.  3  bushels  multiplied 
by  the  Base  Prii  :e  multiplied  by  your 
insured  share. 

(c)  When  the  crop  is  replanted  using 
a  practice  that  |s  uninsurable  as  an 
original  plantiiig,  the  Final  Guarantee 
for  the  unit  wil  be  reduced  by  the 
amount  of  the  leplanting  payment 
which  is  attributable  to  your  share.  The 
premium  amount  will  not  be  reduced. 

10.  Duties  in  the  Event  of  Damage  or 
Loss 

(a)  In  accords  nee  with  the 
requirements  o "  section  15  of  the  Basic 
Provisions,  if  y  ju  initially  discover 
damage  to  any  nsured  crop  within  15 
days  of  or  duritg  harvest,  you  must 
leave  representative  samples  of  the 
unharvested  CDp  for  our  inspection. 
The  samples  must  be  at  least  10  feet 
wide,  extend  tl  e  entire  length  of  each 


field  in  the  unit,  and  must  not  be 
harvested  or  destroyed  until  the  earlier 
of  our  inspection  or  15  days  after 
harvest  of  the  balance  of  the  unit  is 
completed. 

(b)  In  addition  to  the  requirements  of 
section  15  of  the  Basic  Provisions,  you 
must  notify  us  before  harvest  begins  if 
you  intend  to  harvest  com  acreage  for 
silage. 

11.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a 
unit  basis.  In  the  event  you  are  unable 
to  provide  separate  acceptable 
production  records: 

(1)  For  any  optional  unit,  we  will 
combine  all  optional  units  for  which 
acceptable  records  of  production  were 
not  provided;  or 

(2J  For  any  basic  unit,  we  will  allocate 
any  commingled  production  to  such 
units  in  proportion  to  our  liability  on 
the  harvested  acreage  for  each  unit. 

(b)  In  the  event  of  loss  or  damage 
covered  by  this  policy,  we  will  settle 
your  claim  on  any  insured  basic  or 
optional  unit  of  Coarse  Grains  by: 

(1)  Multiplying  the  insured  acreage  of 
the  crop  by  the  Final  Guarantee; 

(2)  Subtracting  the  Calculated 
Revenue  from  the  result  of  section 
11(b)(1);  and 

(3)  Multiplying  the  result  of  11(b)(2) 
by  your  share. 

If  the  result  of  section  11(b)(3)  is 
greater  than  zero,  an  indemnity  will  be 
paid.  If  the  result  of  section  11(b)(3)  is 
less  than  zero,  no  indemnity  will  be 
due. 

(c)  In  the  event  of  loss  or  damage 
covered  by  this  policy,  we  will  settle 
your  claim  on  any  insured  enterprise 
unit  by: 

(1)  Multiplying  the  insured  acreage  of 
the  crop  by  the  Final  Guarantee  for  each 
basic  unit  or  optional  unit  within  the 
enterprise  unit; 

(2)  For  each  basic  unit  or  optional 
unit  in  11(c)(1),  compute  the  Calculated 
Revenue; 

(3)  Subtract  each  result  in  section 
11(c)(2)  from  the  respective  result  of 
section  11(c)(1); 

(4)  Multiplying  each  result  of  section 
11(c)(3)  by  your  share;  and 

(5)  Total  the  results  of  section 
11(c)(4). 

If  the  result  of  section  11(c)(5)  is 
greater  than  zero,  an  indemnity  will  be 
paid.  If  the  result  of  section  11(c)(5)  is 
less  than  zero,  no  indemnity  will  be 
due. 

(d)  The  total  production  in  bushels  to 
count  from  all  insurable  acreage  for  the 
crop  on  the  unit  will  include: 

(1)  All  appraised  production  as 
follows: 

(i)  Not  less  than  that  amount  of 
production  that  when  multiplied  by  the 


Harvest  Price  equals  the  Final  Guarantee 
for  the  acreage: 

(A)  That  is  abandoned; 

(B)  Put  to  another  use  writhout  our 
consent; 

(C)  Planted  for  grain  but  harvested  as 
silage,  if  you  fail  to  give  us  notice  before 
harvest  begins; 

(D)  Damaged  solely  by  uninsured 
causes;  or 

(E)  For  which  you  fail  to  provide 
records  of  production  that  are 
acceptable  to  us; 

(ii)  Production  lost  due  to  uninsured 
causes; 

(iii)  Unharvested  production  (mature 
unharvested  production  may  be 
adjusted  for  quality  deficiencies  and 
excess  moisture  in  accordance  with 
section  11(e));  and 

(iv)  Potential  production  on  insured 
acreage  you  want  to  put  to  another  use 
or  you  wish  to  abandon  and  no  longer 
care  for,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon 
such  agreement  the  insurance  period  for 
that  acreage  will  end  if  you  put  the 
acreage  to  another  use  or  abandon  the 
crop.  If  agreement  on  the  appraised 
amount  of  production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to 
care  for  the  crop  we  may  give  you 
consent  to  put  the  acreage  to  another 
use  if  you  agree  to  leave  intact,  and 
provide  sufficient  care  for, 
representative  samples  of  the  crop  in 
locations  acceptable  to  us  (The  amount 
of  production  to  count  for  such  acreage 
will  be  based  on  the  harvested 
production  or  appraisals  from  the 
samples  at  the  time  harvest  should  have 
occurred.  If  you  do  not  leave  the 
required  samples  intact,  or  you  fail  to 
provide  sufficient  care  for  the  samples, 
our  appraisal  made  prior  to  giving  you 
consent  to  put  the  acreage  to  another 
use  will  be  used  to  determine  the 
amount  of  production  to  count.);  or 

(B)  If  you  elect  to  continue  to  care  for 
the  crop,  the  amount  of  production  to 
count  for  the  acreage  will  be  the 
harvested  production,  or  our  reappraisal 
if  additional  damage  occurs  and  the 
crop  is  not  harvested;  and 

(2)  All  harvested  production  from  the 
insurable  acreage. 

(e)  Mature  coarse  grain  production 
may  be  adjusted  for  excess  moisture  and 
quality  deficiencies.  If  moisture 
adjustment  is  applicable  it  will  be  made 
prior  to  any  adjustment  for  quality. 

(1)  Production  vdll  be  reduced  by  0.12 
percent  for  each  0.1  percentage  point  of 
moisture  in  excess  of: 

(i)  Fifteen  percent  for  com  (If 
moisture  exceeds  30  percent, 
production  vdll  be  reduced  0.2  percent 
for  each  0.1  percentage  point  above  30 
percent); 
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(ii)  Fourteen  percent  for  grain 
sorghum;  and 

(iii)  Thirteen  percent  for  soybeans. 

We  may  obtain  samples  of  the 
production  to  determine  the  moisture 
content. 

(2)  Production  will  be  eligible  for 
quality  adjustment  if: 

(i)  Deficiencies  in  quality,  in 
accordance  with  the  Official  United 
States  Standards  for  Grain,  result  in: 

(A)  Com  not  meeting  the  grade 
requirements  for  U.S.  No.  4  (grades  U.S. 
No.  5  or  worse)  because  of  test  weight 
or  kernel  damage  (excluding  heat 
damage)  or  having  a  musty,  sour,  or 
commercially  objectionable  foreign 
odor; 

(B)  Grain  sorghum  not  meeting  the 
grade  requirements  for  U.S.  No.  4 
(grades  U.S.  Sample  grade)  because  of 
test  weight  or  kernel  damage  (excluding 
heat  damage)  or  having  a  musty,  sour, 
or  commercially  objectionable  foreign 
odor  (except  smut  odor),  or  meets  the 
special  grade  requirements  for  smutty 
grain  sorghum;  or 

(C)  Soybeans  not  meeting  the  grade 
requirements  for  U.S.  No.  4  (grades  U.S. 
Sample  grade)  because  of  test  weight  or 
kernel  damage  (excluding  heat  damage) 
or  having  a  musty,  sour,  or 
commercially  objectionable  foreign  odor 
(except  garlic  odor),  or  which  meet  the 
special  grade  requirements  for  garUcky 
soybeans;  or 

(ii)  Substances  or  conditions  are 
present  that  are  identified  by  the  Food 
and  Drug  Administration  or  other  public 
health  organizations  of  the  United  States 
as  being  injurious  to  human  or  animal 
health. 

(3)  Quality  will  be  a  factor  in 
determining  your  loss  only  if: 

(i)  The  deficiencies,  substances,  or 
conditions  resulted  from  a  cause  of  loss 
against  which  insurance  is  provided 
imder  these  crop  provisions; 

(ii)  All  determinations  of  these 
deficiencies,  substances,  or  conditions 
are  made  using  samples  of  the 
production  obtained  by  us  or  by  a 
disinterested  third  party  approved  by 
us;  and 

(iii)  The  samples  are  analyzed  by  a 
grader  licensed  under  the  authority  of 
the  United  States  Grain  Standards  Act 
or  the  United  States  Warehouse  Act 
with  regard  to  deficiencies  in  quality,  or 
by  a  laboratory  approved  by  us  with 
regard  to  substances  or  conditions 
injurious  to  human  or  animal  health. 
(Test  weight  for  quality  adjustment 
purposes  may  be  determined  by  our  loss 
adjuster). 

(4)  Coarse  grain  production  that  is 
eligible  for  quality  adjustment,  as 
specified  in  sections  11(e)(2)  and 
11(e)(3),  will  be  reduced  by  the  quaUty 


adjustment  factor  contained  in  the 
Special  Provisions. 

(f)  Any  production  harvested  from 
plants  growing  in  the  insured  crop  may 
be  counted  as  production  of  the  insured 
crop  on  a  weight  basis. 

12.  Prevented  Planting 

Your  prevented  planting  coverage  will 
be  60  percent  of  your  Final  Guarantee 
for  timely  planted  acreage.  If  you  have 
limited  or  additional  levels  of  coverage, 
as  specified  in  7  CFR  part  400,  subpart 
T,  and  pay  an  additional  premiimi,  you 
may  increase  your  prevented  planting 
coverage  to  a  level  specified  in  the 
actuarial  documents. 

Crop  Revenue  Coverage 

Mandatory  Actuarial  Document 
Endorsement 

Commodity  Exchange  Endorsement — 
Coarse  Grains 

(This  is  a  Continuous  Endorsement) 

If  a  conflict  exists  among  the  policy 
provisions,  the  order  of  priority  is  as 
follows:  (1)  The  Special  Provisions;  (2) 
this  Commodity  Exchange  Endorsement; 
(3)  the  Crop  Provisions;  and  (4)  the 
Basic  Provisions,  with  (1)  controlhng 
(2),  etc. 

How  this  endorsement  aflects  your 
coverage: 

(I)  This  endorsement  is  attached  to 
and  made  a  part  of  your  Crop  Revenue 
Coverage  (CRC)  Coarse  Grains  crop 
poUcy  provisions  and  actuarial 
documents,  subject  to  the  terms  and 
conditions  described  herein. 

(II)  This  endorsement  specifies  how, 
where,  and  when  commodity  prices  for 
your  CRC  Coarse  Grains  policy  are 
determined. 

(III)  This  endorsement  defines  the 
Average  Daily  Settlement  Price,  as  used 
in  the  Base  Price  and  Harvest  Price,  as — 
The  average  calculated  by  summing  all 
the  daily  settlement  prices  for  the 
contract  specified  in  the  applicable  Base 
Price  and/or  Harvest  Price  definition 
(established  on  full  active  trading  days), 
during  the  month  specified  in  the 
applicable  Base  Price  and/or  Harvest 
Price  definition,  and  dividing  that  simi 
by  the  total  number  of  days  included  in 
the  sum.  The  average  must  include  at 
least  fifteen  (15)  days  and  each  day 
included  in  the  average  must  be  a  full 
active  trading  day  for  the  contract 
specified  in  the  applicable  Base  Price 
and/or  Harvest  Price  definition.  A  full 
active  trading  day  is  any  day  on  which 
there  are  fifty  (50)  or  more  open  interest 
contracts  of  the  contract  specified  in  the 
Base  Price  and/or  Harvest  Price 
definition.  If  there  are  less  than  fifteen 
(15)  full  active  trading  days  for  the 


contract  specified  in  the  applicable  Base 
Price  and/or  Harvest  Price  definition, 
then  additional  daily  settlement  prices, 
established  on  full  active  trading  days, 
for  the  contract  immediately  prior  to  the 
contract  specified  in  the  applicable  Base 
Price  and/or  Harvest  Price  definition, 
during  the  month  specified  in  the 
applicable  Base  Price  and/or  Harvest 
Price  definition,  will  be  used  until  there 
are  fifteen  (15)  prices  from  fifteen  (15) 
full  active  trading  days  included  in  the 
average. 

(rvfThis  endorsement  defines  the 
Base  Price  and  Harvest  Price  as  shown 
in  Section  1  of  the  Crop  Revenue 
Coverage  Basic  Provisions  by 
Cancellation  Date  as  follows: 

Com  (for  Grain) — Chicago  Board  of 
Trade  (CBOT)— Counties  With  a  March 
15  Cancellation  Date 

Base  Price  (CBOT)— The  February 
harvest  year  average  daily  settlement 
price  for  the  harvest  year's  CBOT 
December  com  futures  contract 
(rounded  to  the  nearest  whole  cent) 
multiplied  times  the  selected  Price 
Percentage  and  rounded  to  the  nearest 
whole  cent.  The  available  Price 
Percentages  and  subsequent  Base  Price 
will  be  released  as  an  Actuarial 
Document  Addendum  (Special 
Provisions)  by  March  10  of  the  harvest 
year,  and  will  be  available  in  your 
agent's  office. 

Harvest  Price  (CBOT)— The  November 
harvest  year  average  daily  settlement 
price  for  the  harvest  year's  CBOT 
December  corn  futures  contract 
(rounded  to  the  nearest  whole  cent) 
multiplied  times  the  selected  Price 
Percentage  and  rounded  to  the  nearest 
whole  cent.  The  Harvest  Price  cannot  be 
less  than  the  Base  Price  minus  one 
dollar  and  fifty  cents  ($1.50),  or  greater 
than  the  Base  Price  plus  one  dollar  and 
fifty  cents  ($1.50).  The  Price  Percentage 
used  to  calculate  the  Harvest  Price  is 
equal  to  the  selected  Price  Percentage 
used  to  calculate  the  Base  Price.  The 
Harvest  Price  will  be  released  as  an 
Actuarial  Document  Addendum 
(Special  Provisions)  by  December  10  of 
the  harvest  year,  and  will  be  available 
in  your  agent's  office. 

Com  (for  Grain) — CBOT — Counties  With 
a  Cancellation  Date  Prior  to  March  1 5 

Base  Price  (CBOT) — The  December 
pre-harvest  year  average  daily 
settlement  price  for  the  harvest  year's 
CBOT  September  com  futures  contract 
(rounded  to  the  nearest  whole  cent) 
multiplied  times  the  selected  Price 
Percentage  and  rounded  to  the  nearest 
whole  cent.  The  available  Price 
Percentages  and  subsequent  Base  Price 
will  be  released  as  an  Actuarial 
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Docxunent  Addendum  (Special 
Provisions)  by)  January  10  of  the  harvest 
year,  and  will  be  available  in  your 
agent's  office,  i 

Harvest  Pride  (CBOT)— The  August 
harvest  year  a? erage  daily  settlement 
price  for  the  harvest  year's  CBOT 
September  coiti  futures  contract 
(rounded  to  thte  nearest  whole  cent) 
multiplied  tinies  the  selected  Price 
Percentage  and  rounded  to  the  nearest 
whole  cent.  The  Harvest  Price  caiuiot  be 
less  than  the  ^se  Price  minus  one 
dollar  and  fift]f  cents  ($1.50),  or  greater 
than  the  Base  price  plus  one  dollar  and 
fifty  cents  ($1.^0).  The  Price  Percentage 
used  to  calculate  the  Harvest  Price  is 
equal  to  the  selected  Price  Percentage 
used  to  calculate  the  Base  Price.  The 
Harvest  Price  |«11  be  released  as  an 
Actuarial  Docilment  Addendum 
(Special  Provisions)  by  September  10  of 
the  harvest  year,  and  will  be  available 
in  your  agent's  office. 

(for  Grain)— CBOT— 
a  March  15  Cancellation 


uri 


Grain  Sorgh 
Counties  With 
Date 

Base  Price  (CBOT)— The  Preliminary 
Grain  Sorghuili  Base  Price  multiplied 
times  the  selec  ted  Price  Percentage  and 
rounded  to  thq  nearest  whole  cent.  The 
Preliminary  Gtain  Sorghum  Base  Price 
equals  the  Febf^ary  harvest  year  average 
daily  settlement  price  for  the  harvest 
year's  CBOT  DJecember  com  futures 
contract  (rounded  to  the  nearest  whole 
cent),  multiplied  times  .95  and  rounded 
to  the  nearest  vvhole  cent.  The  available 
Price  Percentages  and  subsequent  Base 
Price  will  be  released  as  an  Actuarial 
Document  Addendum  (Special 
Provisions)  by  March  10  of  the  harvest 
year,  and  will  be  available  in  your 
agent's  office,  i 

Harvest  Pnc$  (CBOT)— The 
Preliminary  Gfain  Sorghum  Harvest 
Price  multiplied  Umes  the  selected  Price 
Percentage  and  rounded  to  the  nearest 
whole  cent.  The  Preliminary  Grain 
Sorghum  Harvjest  Price  equals  the 
November  harVest  year  average  daily 
settlement  price  for  the  harvest  year's 
CBOT  Decembjer  com  futures  contract 
(rounded  to  thfe  nearest  whole  cent) 
multiplied  timps  .95  and  rounded  to  the 
nearest  whole  tent.  The  Harvest  Price 
cannot  be  less  jthan  the  Base  Price  minus 
one  dollar  andj  fifty  cents  ($1.50),  or 
greater  than  this  Base  Price  plus  one 
dollar  and  fiftjl  cents  ($1.50).  The  Price 
Percentage  us4d  to  calculate  the  Harvest 
Price  is  equal  <o  the  selected  Price 
Percentage  used  to  calculate  the  Base 
Price.  The  Haiirest  Price  will  be  released 
as  an  Actuarial  Document  Addendiun 
(Special  Provisions)  by  December  10  of 
the  harvest  ye4r,  and  will  be  available 
in  your  agent'^  office. 


Grain  Sorghum  (for  Grain) — CBOT — 
Counties  With  a  Cancellation  Date  Prior 
to  March  15     \ 

Base  Price  (CBOT)— The  Preliminary 
Grain  Sorghum  Base  Price  multiplied 
times  the  selected  Price  Percentage  and 
rounded  to  the  nearest  whole  cent.  The 
Preliminary  Grain  Sorghum  Base  Price 
equals  the  December  pre-harvest  year 
average  daily  settlement  price  for  the 
harvest  year's  CBOT  September  corn 
futures  contract  (rounded  to  the  nearest 
whole  cent)  multiphed  times  .95  and 
roimded  to  the  nearest  whole  cent.  The 
available  Price  Percentages  and 
subsequent  Base  Price  will  be  released 
as  an  Actuarial  Document  Addendiun 
(Special  Provisions)  by  January  10  of  the 
harvest  year,  and  will  be  available  in 
your  agent's  office. 

Harvest  Price  (CBOT)— The 
Preliminary  Grain  Sorghiun  Harvest 
Price  multiplied  times  the  selected  Price 
Percentage  and  rounded  to  the  nearest 
whole  cent.  The  Preliminary  Grain 
Sorghum  Harvest  Price  equals  the 
August  harvest  year  average  daily 
settlement  price  for  the  harvest  year's 
CBOT  September  corn  futures  contract 
(roimded  to  the  nearest  whole  cent) 
multiplied  times  .95  and  roimded  to  the 
nearest  whole  cent.  The  Harvest  Price 
cannot  be  less  than  the  Base  Price  minus 
one  dollar  and  fifty  cents  ($1.50),  or 
greater  than  the  Base  Price  plus  one 
dollar  and  fifty  cents  ($1.50).  The  Price 
Percentage  used  to  calculate  the  Harvest 
Price  is  equal  to  the  selected  Price 
Percentage  used  to  calculate  the  Base 
Price.  The  Harvest  Price  will  be  released 
as  an  Actuarial  Document  Addendum 
(Special  Provisions)  by  September  10  of 
the  harvest  year,  and  will  be  available 
in  your  agent's  office. 

Soybeans— CBOT— Counties  With  a 
March  15  Cancellation  Date 

Base  Price  (CBOT)— The  Febmary 
harvest  year  average  daily  settlement 
price  for  the  harvest  year's  CBOT 
November  soybean  futures  contract 
(rounded  to  the  nearest  whole  cent) 
multiphed  times  the  selected  Price 
Percentage  and  rounded  to  the  nearest 
whole  cent.  The  available  Price 
Percentages  and  subsequent  Base  Price 
will  be  released  as  an  Actuarial 
Document  Addendum  (Special 
Provisions)  by  March  10  of  the  harvest 
year,  and  will  be  available  in  your 
agent's  office. 

Harvest  Price  (CBOT)— The  October 
harvest  year  average  daily  settlement 
price  for  the  harvest  year's  CBOT 
November  soybean  futures  contract 
(rounded  to  the  nearest  whole  cent) 
multiplied  times  the  selected  Price 
Percentage  and  rounded  to  the  nearest 


whole  cent.  The  Harvest  Price  cannot  be 
less  than  the  Base  Price  minus  three 
dollars  ($3.00),  or  greater  than  the  Base 
Price  plus  three  dollars  ($3.00).  The 
Price  Percentage  used  to  calculate  the 
Harvest  Price  is  equal  to  the  selected 
Price  Percentage  used  to  calculate  the 
Base  Price.  The  Harvest  Price  will  be 
released  as  an  Actuarial  Document 
Addendum  (Special  Provisions)  by 
November  10  of  the  harvest  year,  and 
will  be  available  in  your  agent's  office. 

Soybeans— CBOT— Counties  With  a 
Cancellation  Date  Prior  to  March  15 

Base  Price  (CBOT)— The  December 
pre-harvest  year  average  daily 
settlement  price  for  the  harvest  year's 
CBOT  September  soybean  futures 
contract  (rounded  to  the  nearest  whole 
cent)  multiplied  times  the  selected  Price 
Percentage  and  rounded  to  the  nearest 
whole  cent.  The  available  Price 
Percentages  and  subsequent  Base  Price 
will  be  released  as  an  Actuarial 
Document  Addendum  (Special 
Provisions)  by  January  10  of  the  harvest 
year,  and  will  be  available  in  your 
agent's  office. 

Harvest  Price  (CBOT)— The  August 
harvest  year  average  daily  settlement 
price  for  the  harvest  year's  CBOT 
September  soybean  futures  contract 
(rounded  to  the  nearest  whole  cent) 
multiplied  times  the  selected  Price 
Percentage  and  rounded  to  the  nearest 
whole  cent.  The  Harvest  Price  cannot  be 
less  than  the  Base  Price  minus  three 
dollars  ($3.00),  or  greater  than  the  Base 
Price  plus  three  dollars  ($3.00).  The 
Price  Percentage  used  to  calculate  the 
Harvest  Price  is  equal  to  the  selected 
Price  Percentage  used  to  calculate  the 
Base  Price.  The  Harvest  Price  will  be 
released  as  an  Actuarial  Document 
Addendum  (Special  Provisions)  by 
September  10  of  the  harvest  year,  and 
will  be  available  in  your  agent's  office. 

All  other  terms  and  conditions  of  the 
Pohcy  remain  unchanged. 

Crop  Revenue  Coverage 

Cotton  Crop  Provisions 

If  a  conffict  exists  among  the  policy 
provisions,  the  order  of  priority  is  as 
follows:  (1)  The  Special  Provisions;  (2) 
the  Conunodity  Exchange  Endorsement; 
(3)  these  Crop  Provisions;  and  (4)  the 
Basic  Provisions,  with  (1)  controlling 
(2),  etc. 

1.  IDefinitions 

Calculated  Revenue.  The  production 
to  coimt  multiplied  by  the  Harvest 
Price. 

Cotton.  Varieties  identified  as 
American  Upland  Cotton. 

Final  Guarantee.  In  Ueu  of  the 
definition  contained  in  the  Basic 
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Provisions,  the  number  of  dollars 
guaranteed  per  acre  is  determined  to  be 
the  higher  of  the  Minimimi  Guarantee  or 
the  Harvest  Guarantee,  where: 

(1)  Minimum  Guarantee — The 
Approved  Yield  per  acre,  multipUed  by 
the  applicable  cotton  yield  conversion 
factor  for  non-irrigated  skip-row 
planting  patterns,  multiplied  by  the 
Base  Price  multiplied  by  the  coverage 
level  percentage  you  elect. 

(2)  Harvest  Guarantee — The  Approved 
Yield  per  acre,  multiplied  by  the 
applicable  cotton  yield  conversion 
factor  for  non-irrigated  skip-row 
planting  patterns,  multiplied  by  the 
Harvest  Price,  multiplied  by  the 
coverage  level  percentage  you  elect. 

If  you  elect  enterprise  unit  coverage, 
the  Basic  Units  or  Optional  Units 
comprising  the  enterprise  unit  will 
retain  separate  Final  Guarantees. 

Growth  area.  A  geographic  area 
designated  by  the  Secretary  of 


Agriculture  for  the  purpose  of  reporting 
cotton  prices. 

Harvest.  The  removal  of  the  seed 
cotton  from  the  open  cotton  boll,  or  the 
severance  of  the  open  cotton  boll  from 
the  stalk  by  either  manual  or 
mechanical  means. 

Mature  cotton.  Cotton  that  can  be 
harvested  either  manually  or 
mechanically. 

Planted  acreage.  In  addition  to  the 
definition  contained  in  the  Basic 
Provisions,  cotton  must  be  planted  in 
rows,  imless  otherwise  provided  by  the 
Special  Provisions  or  actuarial 
documents.  The  yield  conversion  factor 
normally  applied  to  non-irrigated  skip- 
row  cotton  acreage  will  not  be  used  if 
the  land  between  the  rows  of  cotton  is 
planted  to  any  other  spring  planted 
crop. 

Skip-row.  A  planting  pattern  that: 


(1)  Consists  of  alternating  rows  of 
cotton  and  fallow  land  or  land  planted 
to  another  crop  the  previous  fall;  and 

(2)  Quahfies  as  a  skip-row  planting 
pattern  as  defined  by  FSA. 

2.  Coverage  Level  and  Price  Percentage 

In  addition  to  the  requirements  of 
section  4  of  the  Basic  Provisions  all  the 
insurable  acreage  of  each  crop  in  the 
county  insured  as  cotton  under  this 
poUcy  will  have  the  same  coverage  level 
and  price  percentage  elections. 

3.  Contract  Changes 

In  accordance  with  Section  5  of  the 
Basic  Provisions,  the  contract  change 
date  is  November  30  preceding  the 
cancellation  date. 

4.  Cancellation  and  Termination  Dates 

In  accordance  with  section  3(h]  of  the 
Basic  Provisions,  the  cancellation  and 
termination  dates  are: 


State  and  county 


Cancellation  and 

termination 

dates 


Val  Verde,  Edwards,  Kerr,  KendaN,  Bexar,  Wilson,  Karnes,  Goliad,  Vctoria,  and  Jackson  Counties,  Texas,  and  all  Texas  coun- 
ties lying  south  ttiereof. 

Alabama;  Arizona;  Arkansas;  California;  Florida;  Georgia;  Louisiana;  Mississippi;  Nevada;  Nortti  Carolina;  South  Carolina;  El 
Paso,  Hudspeth,  Culberson,  Reeves,  Loving,  Winkler,  Ector,  Upton,  Reagan,  Sterling,  Coke,  Tom  Green,  Concho, 
McCulloch,  San  Sat>a,  Mills,  Hamilton,  Bosque,  Johnson,  Tarrant,  Wise,  and  Cooke  Counties,  Texas,  and  all  Texas  coun- 
ties lying  south  and  east  thereof  to  and  including  Terrell,  Crocket,  Sutton,  Kimble,  Gillespie,  Blanco,  Comal,  Guadalupe, 
Gonzales,  De  Witt,  Lavaca,  Cok>rado,  Wharton,  and  Matagorda  Counties,  Texas. 

AM  O&mr  Texas  counties  and  all  other  states 


January  15. 
February  28. 

March  15. 


5.  Insured  Crop 

In  accordance  with  section  9  of  the 
Basic  Provisions,  the  crop  insured  will 
be  all  the  cotton  lint,  in  the  coimty  for 
which  premium  rates  are  provided  by 
the  actuarial  dociunents: 

(a)  In  which  you  have  a  share;  and 

(b)  That  is  not  (unless  allowed  by  the 
Special  Provisions): 

(1)  Colored  cotton  lint; 

(2)  Planted  into  an  estabUshed  grass 
or  legtime; 

(3)  Interplanted  with  another  spring 
planted  crop; 

(4)  Grown  on  acreage  from  which  a 
hay  crop  was  harvested  in  the  same 
calendar  year  unless  the  acreage  is 
irrigated;  or 

(5)  Grown  on  acreage  on  which  a 
small  grain  crop  reached  the  heading 
stage  in  the  same  calendar  year  unless 
the  acreage  is  irrigated  or  adequate 
measures  are  taken  to  terminate  the 
small  grain  crop  prior  to  heading  and 
less  than  50  percent  of  the  small  grain 
plants  reach  the  heading  stage. 

6.  Insiu-able  Acreage 

In  addition  to  the  provisions  of 
section  10  of  the  Basic  Provisions: 


(a)  The  acreage  insured  will  be  only 
the  land  occupied  by  the  rows  of  cotton 
when  a  skip  row  planting  pattern  is 
utilized;  and 

(b)  Any  acreage  of  the  insured  crop 
damaged  before  the  final  planting  date, 
to  the  extent  that  a  majority  of 
producers  in  the  area  would  not 
normally  further  care  for  the  crop,  must 
be  replanted  unless  we  agree  that  it  is 
not  practical  to  replant. 

7.  Insurance  Period 

(a)  In  lieu  of  section  12(b)(2)  of  the 
Basic  Provisions,  insurance  will  end 
upon  the  removal  of  the  cotton  from  the 
field. 

(b)  In  accordance  with  the  provisions 
imder  section  12  of  the  Basic  Provisions, 
the  calendar  date  for  the  end  of  the 
insurance  period  is  the  date 
immediately  following  planting  as       \ 
follows: 

(1)  September  30  in  Val  Verde, 
Edwards,  Kerr,  Kendall,  Bexar,  Wilson, 
Karnes,  Goliad,  Victoria,  and  Jackson 
Counties,  Texas,  and  all  Texas  counties 
lying  south  thereof; 

(2)  January  31  in  Arizona,  California, 
New  Mexico,  Oklahoma,  and  all  other 
Texas  counties;  and 


(3)  December  31  in  all  other  states. 
8.  Causes  of  Loss 

In  accordance  with  the  provisions  of 
section  13  of  the  Basic  Provisions, 
insurance  is  provided  only  against  an 
unavoidable  loss  of  revenue  due  to  the 
following  causes  of  loss  which  occur 
within  the  insurance  period: 

(a)  Adverse  weather  conditions; 

(b)  Fire; 

(c)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of 
pest  control  measures; 

(d)  Plant  disease,  but  not  damage  due 
to  insufficient  or  improper  application 
of  disease  control  measures; 

(e)  Wildlife; 
(0  Earthquake; 

(g)  Volcanic  eruption; 

(h)  Failure  of  the  irrigation  water 
supply,  if  applicable,  due  to  a  cause  of 
loss  contained  in  section  8(a)  through 
(g)  occurring  within  the  insurance 
period;  or 

(i)  A  Harvest  Price  that  is  less  than  the 
Base  Price. 
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9.  Duties  in  tlie  Event  of  Damage  or  Loss 

(a)  In  addition  to  your  duties  under 
section  15  of  tjhe  Basic  Provisions,  in  the 
event  of  damajge  or  loss: 

(1)  The  cotton  stalks  must  remain 
intact  for  our  Inspection;  and 

(2)  If  you  initially  discover  damage  to 
the  insured  ojop  within  15  days  of 
harvest,  or  diiiing  harvest,  you  must 
leave  represei^tative  samples  of  the 
unharvested  qrop  in  the  field  for  our 
inspection.  Tl^e  samples  must  be  at  least 
10  feet  wide  a^id  extend  the  entire 
length  of  each  field  in  the  unit. 

(b)  The  stalks  must  not  be  destroyed, 
and  required  temples  must  not  be 
harvested,  until  the  earlier  of  our 
inspection  or  J  5  days  after  harvest  of  the 
balance  of  thej  unit  is  completed  and 
written  notice  of  probable  loss  given  to 
us. 

10.  Settlemen  of  Claim 

(a)  We  will  determine  your  loss  on  a 
unit  basis.  In  I  he  event  you  are  imable 
to  provide  rec  ards  of  production: 

(1)  For  any  optional  unit,  we  will 
combine  all  optional  units  for  which 
acceptable  redords  of  production  were 
not  provided;  or 

(2)  For  any  ^asic  unit,  we  will  allocate 
any  commingi  ed  production  to  such 
units  in  propqrtion  to  our  liability  on 
the  harvested  iacreage  for  each  unit. 

(b)  In  the  e\  ent  of  loss  or  damage 
covered  by  thi  s  policy,  we  will  settle 
your  claim  on  any  insured  basic  or 
optional  unit  by: 

(1)  Multiplying  the  insured  acreage  of 
the  crop  by  th  3  Final  Guarantee; 

(2)  Subtract  ng  the  Calculated 
Revenue  from  the  result  of  section 
10(b)(1);  and 

(3)  Multiply ing  the  result  of  10(b)(2) 
by  your  share, 

If  the  result  of  section  10(b)(3)  is 
greater  than  zisro,  an  indemnity  will  be 
paid.  If  the  result  of  section  10(b)(3)  is 
less  than  zero  no  indemnity  will  be 
due. 

(c)  In  the  ev  ent  of  loss  or  damage 
covered  by  thi  s  policy,  we  will  settle 
your  claim  on  any  insured  enterprise 
unit  by: 

(1)  Multiplying  the  insured  acreage  of 
the  crop  by  th  i  Final  Guarantee  for  each 
basic  unit  or  c  ptional  unit  within  the 
enterprise  unit; 

(2)  For  each  basic  unit  or  optional 
unit  in  10(c)(1),  compute  the  Calculated 
Revenue; 

(3)  Subtract  each  result  in  section 
10(c)(2)  from  the  respective  result  of 
section  10(c)(  ); 

(4)  Multipl)  ing  each  result  of  section 
10(c)(3)  by  yo  IT  share;  and 

(5)  Total  th^  results  of  section 
10(c)(4); 


If  the  result  of  section  10(c)(5)  is 
greater  than  zero,  an  indemnity  will  be 
paid.  If  the  result  of  section  10(c)(5)  is 
less  than  zero,  no  indemnity  will  be 
due. 

(d)  The  total  production  (in  pounds) 
to  count  from  all  insurable  acreage  on 
the  unit  will  include: 

(1)  All  appraised  production  as 
follows: 

(i)  Not  less  than  that  amoimt  of 
production  that  when  multiplied  by  the 
Harvest  Price  equals  the  Final  Guarantee 
for  the  acreage: 

(A)  That  is  abandoned; 

(B)  Put  to  another  use  without  our 
consent; 

(C)  Damaged  solely  by  uninsured 
causes; 

(D)  For  which  you  fail  to  provide 
records  of  production  that  are 
acceptable  to  us;  or 

(E)  On  which  the  cotton  stalks  are 
destroyed,  in  violation  of  section  9; 

(ii)  Production  lost  due  to  ujiinsured 
causes; 

(iii)  Unharvested  production  (mature 
unharvested  production  of  white  cotton 
may  be  adjusted  for  quality  deficiencies 
in  accordance  with  section  10(e));  and 

(iv)  Potential  production  on  insured 
acreage  you  want  to  put  to  another  use 
or  you  wish  to  abandon  or  no  longer 
care  for,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon 
such  agreement,  the  insurance  period 
for  that  acreage  will  end  if  you  put  the 
acreage  to  another  use  or  abandon  the 
crop.  If  agreement  on  the  appraised 
amount  of  production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to 
care  for  the  crop  we  may  give  you 
consent  to  put  the  acreage  to  another 
use  if  you  agree  to  leave  intact,  and 
provide  sufficient  care  for, 
representative  samples  of  the  crop  in 
locations  acceptable  to  us  (The  amount 
of  production  to  count  for  such  acreage 
will  be  based  on  the  harvested 
production  or  appraisals  from  the 
samples  at  the  time  harvest  should  have 
occurred.  If  you  do  not  leave  the 
required  samples  intact,  or  you  fail  to 
provide  sufficient  care  for  the  samples, 
our  appraisal  made  prior  to  giving  you 
consent  to  put  the  acreage  to  another 
use  will  be  used  to  determine  the 
amount  of  production  to  count) ;  or 

(B)  If  you  elect  to  continue  to  care  for 
the  crop,  the  amount  of  production  to 
coimt  for  the  acreage  will  be  the 
harvested  production,  or  our  reappraisal 
if  additional  damage  occurs  and  the 
crop  is  not  harvested;  and 

(2)  All  harvested  production  from  the 
insurable  acreage,  including  any  mature 
cotton  retrieved  from  the  ground. 

(e)  Mature  white  cotton  may  be 
adjusted  for  quality  when  production 


has  been  damaged  by  insured  causes. 
Unless  otherwise  provided  by  the 
Special  Provisions,  such  production  to 
count  will  be  reduced  if  the  price 
quotation  for  cotton  of  like  quality 
(price  quotation  "A")  for  the  applicable 
growth  area  is  less  than  75  percent  of 
price  quotation  "B".  Price  quotation  "B" 
is  defined  as  the  price  quotation  for  the 
applicable  growth  area  for  cotton  of  the 
color  and  leaf  grade,  staple  length,  and 
micronaire  reading  designated  in  the 
Special  Provisions  for  this  purpose. 
Price  quotations  "A"  and  "B"  will  be 
the  price  quotations  contained  in  the 
Daily  Spot  Cotton  Quotations  published 
by  the  USDA  Agricultural  Marketing 
Service  on  the  date  the  last  bale  from 
the  unit  is  classed.  If  not  available  on 
the  date  the  last  bale  was  classed,  the 
price  quotations  will  be  determined  on 
the  date  the  last  bale  from  the  unit  was 
delivered  to  the  warehouse,  as  shown 
on  the  insured's  account  summary 
obtained  from  the  gin.  If  eligible  for 
quality  adjustment,  the  amount  of 
production  to  be  counted  will  be 
determined  by  multiplying  the  number 
of  pounds  of  production  eligible  for 
such  adjustment  by  the  factor  derived 
from  dividing  price  quotation  "A"  by 
price  quotation  "B". 

(f)  Colored  cotton  lint  will  not  be 
eligible  for  quality  adjustment. 

11.  Prevented  Planting 

(a)  In  addition  to  the  provisions 
contained  in  section  18  of  the  Basic 
Provisions,  your  prevented  planting 
Final  Guarantee  will  be  based  on  your 
approved  yield  without  adjustment  for 
skip-row  planting  patterns. 

(b)  Your  prevented  planting  coverage 
will  be  50  percent  of  your  Final 
Guarantee  for  timely  planted  acreage.  If 
you  have  limited  or  additional  levels  of 
coverage,  as  specified  in  7  CFR  part  400, 
subpart  T,  and  pay  an  additional 
premium,  you  may  increase  your 
prevented  planting  coverage  to  a  level 
specified  in  the  actuarial  documents. 

Crop  Revenue  Coverage 

Mandatory  Actuarial  Document 
Endorsement 

Commodity  Exchange  Endorsement — 
Cotton 

(This  is  a  Continuous  Endorsement) 

If  a  conflict  exists  among' the  policy 
provisions,  the  order  of  priority  is  as 
follows:  (1)  the  Special  Provisions;  (2) 
this  Commodity  Exchange  Endorsement; 
(3)  the  Crop  Provisions;  and  (4)  the 
Basic  Provisions,  with  (1)  controlling 
(2),  etc. 

How  this  endorsement  affects  your 
coverage: 
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(I)  This  endorsement  is  attached  to 
and  made  a  part  of  your  Crop  Revenue 
Coverage  (CRC)  Cotton  crop  policy 
provisions  and  Actuarial  Documents, 
subject  to  the  terms  and  conditions 
described  herein. 

(II)  This  endorsement  specifies  how. 
where,  and  when  commodity  prices  for 
your  CRC  Cotton  policy  are  determined. 

(III)  This  endorsement  defines  the 
Average  Daily  Settlement  Price,  as  used 
in  the  Base  Price  and  Harvest  Price,  as — 
The  average  calculated  by  summing  all 
the  daily  settlement  prices  for  the 
contract  specified  in  the  applicable  Base 
Price  and/or  Harvest  Price  definition 
(established  on  full  active  trading  days), 
during  the  month  specified  in  the 
applicable  Base  Price  and/or  Harvest 
Price  definition,  and  dividing  that  sum 
by  the  total  number  of  days  included  in 
the  sum.  The  average  must  include  at 
least  fifteen  (15)  days  and  each  day 
included  in  the  average  must  be  a  full 
active  trading  day  for  the  contract 
specified  in  the  applicable  Base  Price 
and/or  Harvest  Price  definition.  A  full 
active  trading  day  is  any  day  on  which 
there  are  fifty  (50)  or  more  open  interest 
contracts  of  the  contract  specified  in  the 
Base  Price  and/or  Harvest  Price 
definition.  If  there  are  less  than  fifteen 
(15)  full  active  trading  days  for  the 
contract  specified  in  the  applicable  Base 
Price  and/or  Harvest  Price  definition, 
then  additional  daily  settlement  prices, 
established  on  full  active  trading  days, 
for  the  contract  immediately  prior  to  the 
contract  specified  in  the  applicable  Base 
Price  and/or  Harvest  Price  definition, 
during  the  month  specified  in  the 
applicable  Base  Price  and/or  Harvest 
Price  definition,  will  be  used  until  there 
are  fifteen  (15)  prices  from  fifteen  (15) 
full  active  trading  days  included  in  the 
average. 

(IV)  This  endorsement  defines  the 
Base  Price  and  Harvest  Price  as  shown 
in  Section  1  of  the  Crop  Revenue 
Coverage  Basic  Provisions  by 
Cancellation  Date  as  follows: 

Cotton— New  York  Cotton  Exchange 
(NYCE}— Counties  With  a  February  28 
or  March  15  Cancellation  Date 

Base  Price  (NYCE)— The  January  15  to 
February  14  harvest  year  average  daily 
settlement  price  for  the  harvest  year's 
NYCE  December  cotton  futures  contract 
(rounded  to  the  nearest  whole  cent) 
multiplied  times  the  selected  Price 
Percentage  and  rounded  to  the  nearest 
whole  cent.  The  available  Price 
Percentages  and  subsequent  Base  Price 
will  be  released  as  an  Actuarial 
Document  Addendimi  (Special 
Provisions)  by  February  20  of  the 
harvest  year,  and  wall  be  available  in 
your  agent's  office. 


Harvest  Price  (NYCE)— The  November 
harvest  year  average  daily  settlement 
price  for  the  harvest  year's  NYCE 
December  cotton  futures  contract 
(rounded  to  the  nearest  whole  cent) 
multiplied  times  the  selected  Price 
Percentage  and  rounded  to  the  nearest 
whole  cent.  The  Harvest  Price  cannot  be 
less  than  the  Base  Price  minus  seventy 
cents  ($0.70),  or  greater  than  the  Base 
Price  plus  seventy  cents  ($0.70).  The 
Price  Percentage  used  to  calculate  the 
Harvest  Price  is  equal  to  the  selected 
Price  Percentage  used  to  calculate  the 
Base  Price.  The  Harvest  Price  will  be 
released  as  an  Actuarial  Document 
Addendum  (Special  Provisions)  by 
Etecember  10  of  the  harvest  year,  and 
will  be  available  in  your  agent's  office. 

Cotton — NYCE  Counties  with  a  January 
15  Cancellation  Date 

Base  Price  (NYCE)— The  December 
pre-harvest  year  average  daily 
settlement  price  for  the  harvest  year's 
NYCE  October  cotton  futures  contract 
(rounded  to  the  nearest  whole  cent) 
multiplied  times  the  selected  Price 
Percentage  and  rounded  to  the  nearest 
whole  cent.  The  available  Price 
Percentages  and  subsequent  Base  Price 
will  be  released  as  a  Actuarial 
Document  Addendum  (Special 
Provisions)  by  January  10  of  the  harvest 
year,  and  will  be  available  in  your 
agent's  office. 

Harvest  Price  (NYCE)— The 
September  harvest  year  average  daily 
settlement  price  for  the  harvest  year's 
(NYCE)  October  cotton  futures  contract 
(rounded  to  the  nearest  whole  cent) 
multiplied  times  the  selected  Price 
Percentage  and  rounded  to  the  nearest 
whole  cent.  The  Harvest  Price  cannot  be 
less  than  the  Base  Price  minus  seventy 
cents  ($0.70),  or  greater  than  the  Base 
Price  plus  seventy  cents  ($0.70).  The 
Price  Percentage  used  to  calculate  the 
Harvest  Price  is  equal  to  the  selected 
Price  Percentage  used  to  calculate  the 
Base  Price.  The  Harvest  Price  will  be 
released  as  an  Actuarial  Document 
Addendum  (Special  Provisions)  by 
October  10  of  the  harvest  year,  and  will 
be  available  in  your  agent's  office. 

All  ether  terms  and  conditions  of  the 
PoUcy  remain  unchanged 

Crop  Revenue  Coverage  Insurance 
Policy 

Rice  Crop  Provisions 

If  a  conflict  exists  among  the  policy 
provisions,  the  order  of  priority  is  as 
follows:  (1)  The  Special  Provisions;  (2) 
The  Commodity  Exchange 
Endorsement;  (3)  these  Crop  Provisions; 
and  (4)  The  Basic  Provisions,  with  (1) 
controlling  (2),  etc. 


1.  Definitions 

Average  Daily  Settlement  Price.  Refer 
to  the  definition  contained  in  the 
Commodity  Exchange  Endorsement — 
Rice. 

Calculated  Revenue.  The  production 
to  count  multiphed  by  the  Harvest 
Price. 

Flood  irrigation.  An  irrigated  practice 
commonly  used  for  rice  production 
whereby  the  planted  acreage  is 
intentionally  covered  vdth  water  that  is 
maintained  at  a  uniform  and  shallow 
depth  throughout  the  growing  season. 
Harvest.  Combining  or  threshing  the 
rice  for  grain.  A  crop  that  is  swathed 
prior  to  combining  is  not  considered 
harvested. 

Local  market  price.  The  cash  price  per 
pound  for  the  U.S.  No.  3  grade  of  rough 
rice  offered  by  buyers  in  the  area  in 
which  you  normally  market  the  rice. 
Factors  not  associated  with  grading 
under  the  United  States  Standards  for 
Rice  including,  but  not  limited  to, 
protein  and  oil  content  or  milling 
quahty  will  not  be  considered. 

Planted.  The  uniform  placement  of  an 
adequate  amount  of  rice  seed  into  a 
prepared  seedbed  by  one  of  the 
following  methods: 

(a)  Drill  seeding— Using  a  grain  drill 
to  incorporate  the  seed  to  a  proper  soil 
depth; 

fb)  Broadcast  seeding — Distributing 
seed  evenly  onto  the  surface  of  an  un- 
flooded  seedbed  followed  by  either 
timely  mechanical  incorporation  of  the 
seed  to  a  proper  soil  depth  in  the 
seedbed  or  flushing  the  seedbed  with 
water;  or 

(c)  Broadcast  seeding  into  a  controlled 
flood — Distributing  the  rice  seed  onto  a 
prepared  seedbed  that  has  been 
intentionally  covered  to  a  proper  depth 
by  water.  The  water  must  be  free  of 
movement  and  be  completely  contained 
on  the  acreage  by  properly  constructed 
levees  and  gates. 

Acreage  seeded  in  any  other  manner 
will  not  be  insurable  unless  otherwise 
provided  by  the  Special  Provisions. 

Prevented  planting  guarantee.  The 
Prevented  Planting  Guarantee  for  such 
acreage  will  be  that  percentage  of  the 
Final  Guarantee  for  timely  planted  acres 
as  set  forth  in  section  13. 

Saline  water.  Water  that  contains  a 
concentration  of  sah  sufficient  to  cause 
damage  to  the  insured  crop. 

Second  crop  rice.  The  regrowth  of  a 
stand  of  rice  following  harvest  of  the 
initially  insured  rice  crop  that  can  be 
harvested  in  the  same  crop  year. 

Swathed.  Severance  of  the  stem  and 
grain  head  fi-om  the  ground  ^»'ithout 
removal  of  the  rice  kernels  frcm  the 
plant  and  placing  in  a  windrow. 
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Total 
consisting  of 
screenings 
by  the  officia 
for  Rice. 


milliitg yield.  Rice  production 
leads,  second  heads, 
aiid  brewer's  rice  as  defined 
United  States  Standards 


2.  Unit  Struct  lire 


Provisions 
allow  optionail 


n  the  Basic  Provisions  that 
units  by  irrigated  and 


non-irrigated  practices  are  not 
applicable. 

3.  Coverage  Level  and  Price  Percentage 

In  addition  to  the  requirements  of 
section  4  of  the  Basic  Provisions  all  the 
insurable  acreage  of  each  crop  in  the 
county  insured  as  grain  under  this 
policy  will  have  the  same  coverage  level 
and  price  percentage  elections. 


4.  Contract  Changes 

In  accordance  with  section  5  in  the 
Basic  Provisions,  the  contract  change 
date  is  November  30  preceding  the 
cancellation  date. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  3(b)  of  the 
Basic  Provisions,  the  cancellation  and  ' 
termination  dates  are: 


State  and  county 


Cancellation  and 
termination  date 


Jackson,  Victorja,  Goliad,  Bee,  Live  Oak,  McMullen,  La  Salle,  and  Dimmit  Counties,  Texas;  and  all  Texas  Counties  south 
thereof. 

Florida  

All  ottier  Texas 


counties  and  all  ottier  states 


January  15. 

Fet>ruary  15. 
February  28. 


6.  Insured  Crc  p 

In  accordance  with  section  9  of  the 
Basic  Provisic  ns,  the  crop  insured  will 
be  all  the  rice  in  the  county  for  which 
a  premium  ra|e  is  provided  by  the 
actuarial  documents: 

(a)  In  whict  you  have  a  share; 

(b)  That  is  p  lanted  for  harvest  as 
grain; 

(c)  That  is  f  ood  irrigated;  and 

(d)  That  is  r  ot  wild  rice. 

7.  Insurable  Acreage 

In  addition  :o  the  provisions  of 
section  10  of  t  tie  Basic  Provisions: 

(a)  We  will  lot  insure  any  acreage 
planted  to  ricd: 

(1)  The  preceding  crop  year  unless 
allowed  by  th*  Special  Provisions;  or 

(2)  That  do«  s  not  meet  the  rotation 
requirements  ^hown  in  the  Special 
Provisions;  anid 

(b)  Any  acr«  age  of  the  insured  crop 
damaged  befo  «  the  final  planting  date, 
to  the  extent  that  producers  in  the  area 
would  normally  not  further  care  for  the 
crop,  must  be  replanted  unless  we  agree 
that  it  is  not  p  -actical  to  replant. 

8.  Insurance  Period 

In  accordant:e  with  the  provisions  of 
section  12  of  tie  Basic  Provisions,  the 
calendar  date  for  the  end  of  the 
insurance  period  is  October  31 
immediately  fpUowing  planting. 

9.  Causes  of  Loss 

(a)  In  addition  to  the  provisions  imder 
section  13  of  tee  Basic  Provisions,  any 
loss  covered  by  this  policy  must  occur 
within  the  insjiirance  period.  The 
specific  causei  of  loss  for  rice  are: 

(1)  Adverse  weather  conditions 
(except  drought); 

(2)  Fire; 

(3)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of 
pest  control  measures; 


(4)  Plant  disease,  but  not  damage  due 
to  insufficient  or  improper  application 
of  disease  control  measures; 

(5)  Wildlife; 

(6)  Earthquake; 

(7)  Volcanic  eruption;  or 

(8)  Failure  of  the  irrigation  water 
supply,  if  caused  by  an  insured  peril 
that  occurs  during  the  insurance  period. 

(9)  A  Harvest  Price  that  is  less  than 
the  Base  Price. 

(b)  In  addition  to  the  causes  of  loss 
not  insured  against  in  section  13  of  the 
Basic  Provisions,  we  will  not  insure 
against  any  loss  of  production  due  to  the 
application  of  saline  water. 

10.  Replanting  Payment 

(a)  A  replanting  payment  for  rice  is 
allowed  as  follows: 

(1)  You  must  comply  with  all 
requirements  regarding  replanting 
payments  contained  under  section  14  of 
the  Basic  Provisions; 

(2)  The  rice  must  be  damaged  by  an 
insurable  cause  of  loss  to  the  extent  that 
the  remaining  stand  will  not  produce  at 
least  90  percent  of  the  Minimum 
Guarantee  for  the  acreage;  and 

(3)  The  replanted  rice  must  be  seeded 
at  a  rate  that  is  normal  for  initially 
planted  rice  (if  new  seed  is  planted  at 

a  reduced  seeding  rate  into  a  partially 
damaged  stand  of  rice,  the  acreage  will 
not  be  eligible  for  a  replanting 
payment). 

(b)  In  accordance  with  the  provisions 
of  section  14  of  the  Basic  Provisions,  the 
maximum  amount  of  the  replanting 
payment  pet  acre  will  be  the  lesser  of 
20  percent  of  the  Minimum  Guarantee 
or  400  poimds,  multiphed  by  the  Base 
Price,  multiplied  by  your  insured  share. 

(c)  When  rice  is  replanted  using  a 
practice  that  is  uninsurable  for  an 
original  planting,  the  liability  for  the 
imit  will  be  reduced  by  the  amount  of 
the  replanting  payment.  The  premium 
amount  will  not  be  reduced. 


11.  Duties  in  the  Event  of  Damage  or 
Loss 

In  addition  to  your  duties  imder 
section  15  of  the  Basic  Provisions,  if  you 
initially  discover  damage  to  any  insured 
crop  within  15  days  of,  or  during 
harvest,  you  must  leave  representative 
samples  of  the  unharvested  crop  for  our 
inspection.  The  samples  must  be  at  least 
10  feet  wide  and  the  entire  length  of 
each  field  in  the  unit,  and  must  not  be 
harvested  or  destroyed  until  the  earlier 
of  our  inspection  or  15  days  after 
harvest  of  the  balance  of  the  unit  is 
completed. 

12.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a 
unit  basis.  In  the  event  you  are  unable 
to  provide  separate  acceptable 
production  records: 

(1)  For  any  optional  imit,  we  will 
combine  all  optional  units  for  which 
acceptable  records  of  production  were 
not  provided;  or 

(2)  For  any  basic  unit,  we  will  allocate 
any  commingled  production  to  such 
units  in  proportion  to  our  liability  on 
the  harvested  acreage  for  each  unit. 

(b)  In  the  event  of  loss  or  damage 
covered  by  this  policy,  we  will  settle 
your  claim  on  any  insured  basic  or 
optional  unit  of  rice  by: 

(1)  Multiplying  the  insured  acreage  of 
the  crop  by  the  Final  Guarantee; 

(2)  Subtracting  the  Calculated 
Revenue  from  the  result  of  section 
12(b)(1);  and 

(3)  Multiplying  the  result  of  12(b)(2) 
by  your  share. 

It  the  result  of  section  12(b)(3)  is 
greater  than  zero,  an  indenmity  will  be 
paid.  If  the  result  of  section  12(b)(3)  is 
less  than  zero,  no  indemnity  will  be 
due. 

(c)  In  the  event  of  loss  or  damage 
covered  by  this  policy,  we  will  settle 
your  claim  on  any  insured  enterprise 
imit  by: 
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(1)  Multiplying  the  insured  acreage  of 
the  crop  by  the  Final  Guarantee  for  each 
basic  unit  or  optional  unit  within  the 
enterprise  unit; 

(2)  For  each  basic  unit  or  optional 
imit  in  section  12(c)(1),  compute  the 
Calculated  Revenue: 

(3)  Subtract  each  result  in  section 
12(c)(2)  firom  the  respective  result  of 
section  12(c)(1); 

(4)  Multiplying  each  result  of  section 
12(c)(3)  by  your  share;  and 

(5)  Total  the  results  of  section 
12(c)(4). 

If  the  result  of  section  12(c)(5)  is 
greater  than  zero,  an  indenmity  will  be 
paid.  If  the  result  of  section  12(c)(5)  is 
less  than  zero,  no  indemnity  will  be 
due. 

(d)  The  total  production  to  count  (in 
pounds)  from  all  insurable  acreage  on 
the  unit  will  include:  All  appraised 
production  as  follows: 

(i)  Not  less  than  that  amount  of 
production  that  when  multiplied  by  the 
Harvest  Price  equals  the  Final  Guarantee 
for  acreage: 

(A)  That  is  abandoned; 

(B)  Put  to  another  use  without  our 
consent; 

(C)  That  is  damaged  solely  by 
iminsured  causes;  or 

(D)  For  which  you  fail  to  provide 
acceptable  production  records; 

(ii)  Production  lost  due  to  iminsured 
causes; 

(iii)  Unharvested  production  (mature 
unharvested  production  may  be 
adjusted  for  quality  deficiencies  and 
excess  moistiu^  in  accordance  with 
section  12(e)); 

(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  put  to  another 
use  or  abandon,  if  you  and  we  agree  on 
the  appraised  amount  of  production. 
Upon  such  agreement,  the  insurance 
period  for  that  acreage  will  end  when 
you  put  the  acreage  to  another  use  or 
abandon  the  crop.  If  agreement  on  the 
appraised  amount  of  production  is  not 
reached: 

(A)  If  you  do  not  elect  to  continue  to 
care  for  the  crop,  we  may  give  you 
consent  to  put  the  acreage  to  another 
use  if  you  agree  to  leave  intact,  and 
provide  sufficient  care  for, 
representative  samples  of  the  crop  in 
locations  acceptable  to  us  (The  amount 
of  production  to  count  for  such  acreage 
will  be  based  on  the  harvested 
production  or  appraisals  from  the 
samples  at  the  time  harvest  should  have 
occurred.  If  you  do  not  leave  the 
required  samples  intact,  or  you  fail  to 
provide  sufficient  care  for  the  samples, 
our  appraisal  made  prior  to  giving  you 
consent  to  put  the  acreage  to  another 
use  will  be  used  to  determine  the 
amount  of  production  to  county  or 


(B)  If  you  elect  to  continue  to  care  for 
the  crop,  the  amount  of  production  to 
count  for  the  acreage  will  be  the 
harvested  production,  or  our  reappraisal 
if  additional  damage  occurs  and  the 
crop  is  not  harvested;  and 

(2)  All  harvested  production  from  the 
insurable  acreage,  including  any 
production  from  a  second  rice  crop 
harvested  in  the  same  crop  year. 

(e)  Mature  rough  rice  may  be  adjusted 
for  excess  moisture  and  quality 
deficiencies.  If  moisture  adjustment  is 
applicable,  it  will  be  made  prior  to  any 
adjustment  for  quality. 

(1)  Production  will  be  reduced  by  0.12 
percent  for  each  0.1  percentage  point  of 
moisture  in  excess  of  12  percent.  We 
may  obtain  samples  of  the  production  to 
determine  the  moistiu^  content. 

(2)  Production  wrill  be  eligible  for 
quality  adjustment  if: 

(i)  Deficiencies  in  quality,  in  ' 

accordance  with  the  Official  United 
States  Standards  for  Rice,  result  in  rice 
not  meeting  the  grade  requirements  for 
U.S.  No.  3  (grades  U.S.  No.  4  or  worse) 
because  of  red  rice,  chalky  kernels  or 
damaged  kernels; 

(ii)  The  rice  has  a  total  milling  yield 
of  less  than  68  pounds  per 
hundredweight; 

(iii)  The  whole  kernel  weight  is  less 
than  55  pounds  per  hundredweight  of 
milled  rice  for  medium  and  short  grain 
varieties; 

(iv)  The  whole  kernel  weight  is  less 
than  48  poimds  per  hundredweight  of 
milled  rice  for  long  grain  varieties;  or 

(v)  Substances  or  conditions  are 
present  that  are  identified  by  the  Food 
and  Drug  Administration  of  other  public 
health  organizations  of  the  United  States 
as  being  injurious  to  human  or  animal 
health. 

(3)  Quality  will  be  a  factor  in 
determining  your  loss  only  if: 

(i)  The  deficiencies,  substances,  or 
conditions  specified  in  section  12(e)(2) 
resulted  from  a  cause  of  loss  against 
which  insurance  is  provided  under 
these  crop  provisions  and  which  occurs 
within  the  insurance  period; 

(ii)  The  deficiencies,  substances,  or 
conditions  specified  in  section  12(e)(2) 
result  in  a  net  price  for  the  damaged 
production  that  is  less  than  the  local 
market  price; 

(iii)  All  determinations  of  these 
deficiencies,  substances,  or  conditions 
specified  in  section  12(e)(2)  are  made 
using  samples  of  the  production 
obtained  by  us  or  by  a  disinterested 
third  party  approved  by  us;  and 

(iv)  The  samples  are  analyzed  by  a 
grader  licensed  to  grade  rice  under  the 
authority  of  the  United  States 
Agriculture  Marketing  Act  or  the  United 
States  Warehouse  Act  with  regard  to 


deficiencies  in  quality,  or  by  a 
laboratory  approved  by  us  with  regard 
to  substances  or  conditions  injurious  to 
human  or  animal  health. 
Notwithstanding  the  preceding 
sentence,  test  weight  for  quality 
adjustment  purposes  may  be  determined 
by  our  loss  adjuster. 

(4)  Rice  production  that  is  eligible  for 
quality  adjustment,  as  specified  in 
sections  12(e)(2)  and  (3).  will  be 
reduced  as  follows: 

(i)  In  accordance  with  quality 
adjustment  factors  contained  in  the 
Special  Provisions;  or 

(ii)  If  quality  adjustment  factors  are 
not  contained  in  the  Special  Provisions, 
as  follows: 

(A)  The  market  price  of  the  qualifying 
damaged  production  and  the  local 
market  price  will  be  determined  on  the 
earlier  of  the  date  such  quality  adjusted 
production  is  sold  or  the  date  of  final 
inspection  for  the  unit.  The  price  for  the 
qualifying  damaged  production  will  be 
the  market  price  for  the  local  area  to  the 
extent  feasible.  Discounts  used  to 
establish  the  net  price  of  the  damaged 
production  will  be  limited  to  those  that 
are  usual,  customary,  and  reasonable. 
The  price  will  not  be  reduced  for: 

(1)  Moisture  content; 

(2)  Damage  due  to  uninsured  causes; 
or 

(3)  Drying,  handling,  processing,  or 
any  other  costs  associated  with  normal 
harvesting,  handling,  and  marketing  of 
the  rice;  except,  if  the  price  of  the 
damaged  production  can  be  increased 
by  conditioning,  we  may  reduce  the 
price  of  the  production  after  it  has  been 
conditioned  by  the  cost  of  conditioning 
but  not  lower  that  the  value  of  the 
production  before  conditioning. 

(We  may  obtain  prices  ft-om  any  buyer 
of  our  choice.  If  we  obtain  prices  from 
one  or  more  buyers  located  outside  your 
local  market  area,  we  will  reduce  such 
prices  by  the  additional  costs  required 
to  deliver  the  rice  to  those  buyers.); 

(B)  The  value  of  the  damaged  or 
conditioned  production  will  be  divided 
by  the  local  market  price  to  determine 
the  quahty  adjustment  factor;  and 

(C)  The  number  of  pounds  remaining 
after  any  reduction  due  to  excessive 
moisture  (the  moisture-adjusted  gross 
pounds  (if  appropriate))  of  the  damaged 
or  conditioned  production  will  then  be 
multiphed  by  the  quality  adjustment 
factor  to  determine  the  net  production 
to  count. 

(f)  Any  production  harvested  from 
plants  growing  in  the  insured  crop  may 
be  counted  as  production  of  the  insured 
crop  on  a  weight  basis. 
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13.  Prevented  Planting 

Your  prevented  planting  coverage  will 
be  45  percent  of  your  Final  Guarantee 
for  timely  planted  acreage.  If  you  have 
limited  or  adjlitional  levels  of  coverage, 
as  specified  in  7  CFR  part  400.  subpart 
T,  and  pay  an  additional  premium,  you 
may  increasej  your  prevented  planting 
coverage  to  a  level  specified  in  the 
actuarial  documents. 


!  Coverage 

ztuarial  Document 

Exchange  Endorsement — 

ttinuous  Endorsement) 
exists  among  the  policy 
le  order  of  priority  is  as 
le  Special  Provisions;  (2) 
ity  Exchange  Endorsement; 
Provisions;  and  (4)  the 
ms,  with  (1)  controlling 

irsement  affects  your 


Crop  Reveni 

Mandatory 
Endorsemeni 

Conunodity 
Rice 

(This  is  a  Co 
If  a  conflid 
provisions 
follows:  (1) 
this  Comm 
(3)  the  Crop 
Basic  Provisi 
(2),  etc 

How  this  enc 
coverage: 

(I)  This  endorsement  is  attached  to 
and  made  a  part  of  your  Crop  Revenue 
Coverage  (CFJC)  Rice  crop  policy 
provisions  aitd  actuarial  documents, 
subject  to  thQ  terms  and  conditions 
described  he^in. 

(II)  This  endorsement  specifies  how, 
where,  and  when  commodity  prices  for 
your  CRC  Rioe  policy  are  determined. 

(III)  This  endorsement  defines  the 
Average  Daily  Settlement  Price,  as  used 
in  the  Base  Price  and  Harvest  Price,  as — 
The  average  (jalculated  by  summing  all 
the  daily  settlement  prices  for  the 
contract  spedfied  in  the  applicable  Base 
Price  and/or  Harvest  Price  definition 
(established  on  full  active  trading  days), 
during  the  m0nth  specified  in  the 
applicable  B^se  Price  and/or  Harvest 
Price  definition,  and  dividing  that  sum 
by  the  total  n  lunber  of  days  included  in 
the  sum.  The  average  must  include  at 
least  fifteen  ( 15)  days  and  each  day 
included  in  tlie  average  must  be  a  full 
active  trading  day  for  the  contract 
specified  in  the  applicable  Base  Price 
and/or  Harvest  Price  definition.  A  full 
active  trading  day  is  any  day  on  which 
there  are  fifty  (50)  or  more  open  interest 
contracts  of  t^e  contract  specified  in  the 
Base  Price  anid/or  Harvest  Price 
definition.  If  mere  are  less  than  fifteen 
(15)  full  active  trading  days  for  the 
contract  spedfied  in  the  applicable  Base 
Price  and/or  Harvest  Price  definition, 
then  additional  daily  settlement  prices, 
established  op  full  active  trading  days, 
for  the  contra  ct  immediately  prior  to  the 
contract  spec  fied  in  the  applicable  Base 
Price  and/or  iarvest  Price  definition. 


during  the  month  specified  in  the 
applicable  Base  Price  and/or  Harvest 
Ptice  definition,  will  be  used  until  there 
are  fifteen  (IS)  prices  from  fifteen  (15) 
full  active  trading  days  included  in  the 
average. 

(rV)  This  endorsement  defines  the 
Base  Price  and  Harvest  Price  as  shown 
in  section  1  of  the  Crop  Revenue 
Coverage  Basic  Provisions  by 
Cancellation  Date  as  follows: 

Rice—Chicago  Board  of  Trade  (CBOT)— 
(AH  Counties  With  a  January  15 
Cancellation  Date) 

Base  Price  (CBOT)— The  December 
pre-harvest  year  average  daily 
settlement  price  per  pound  for  the 
harvest  year's  CBOT  September  rough 
rice  futures  contract  (roimded  to  the 
nearest  one-tenth  (Vio)  of  a  cent) 
qiultiplied  times  the  selected  Price 
Percentage  and  rounded  to  the  nearest 
one-tenth  (Vio)  of  a  cent.  The  available 
Price  Percentages  and  subsequent  Base 
Price  will  be  released  as  an  Actuarial 
Document  Addendum  (Special 
Provisions)  by  January  10  of  the  harvest 
year,  and  will  be  available  in  your 
agent's  office. 

Harvest  Price  (CBOT)— The  August 
harvest  year  average  daily  settlement 
price  per  pound  for  the  harvest  year's 
CBOT  September  rough  rice  futures 
contract  (roimded  to  the  nearest  one- 
tenth  (Vio)  of  a  cent)  multiplied  times 
the  selected  Price  Percentage  and 
rounded  to  the  nearest  one-tenth  (Vio)  of 
a  cent.  The  Harvest  Price  cannot  be  less 
than  the  Base  Price  minus  five  cents 
($0.05),  or  greater  than  the  Base  Price 
plus  five  cents  ($0.05).  The  Price 
Percentage  used  to  calculate  the  Harvest 
Price  is  equal  to  the  selected  Price 
Percentage  used  to  calculate  the  Base 
Price.  The  Harvest  Price  will  be  released 
as  an  Actuarial  Document  Addendum 
(Special  Provisions)  by  September  10  of 
the  harvest  year,  and  will  be  available 
in  yoiu-  agent's  office. 

Rice— (CBOT)— (All  Counties  With 
February  15  or  February  28  Cancellation 
Dates) 

Base  Price  (CBOT)— The  January 
harvest  year  average  daily  settlement 
price  per  pound  for  the  harvest  year's 
CBOT  November  rough  rice  futures 
contract  (rounded  to  the  nearest  one- 
tenth  (Vio)  of  a  cent)  multiplied  times 
the  selected  Price  Percentage  and 
rounded  to  the  nearest  one-tenth  (Vio)  of 
a  cent.  The  available  Price  Percentages 
and  subsequent  Base  Price  will  be 
released  as  an  Actuarial  Document 
Addendum  (Special  Provisions)  by 
February  10  of  the  harvest  year,  and  will 
be  available  in  your  agent's  office. 


Harvest  Price  (CBOT)— The  October 
harvest  year  average  daily  settlement 
price  per  pound  for  the  harvest  year's 
CBOT  November  rough  rice  futures 
contract  (roimded  to  the  nearest  one- 
tenth  (Vio)  of  a  cent)  multiplied  times 
the  selected  Price  Percentage  and 
rounded  to  the  nearest  one-tenth  (Vio)  of 
a  cent.  The  Harvest  Price  caimot  be  less 
than  the  Base  Price  minus  five  cents 
($0.05),  or  greater  than  the  Base  Price 
plus  five  cents  ($0.05).  The  Price 
Percentage  used  to  calculate  the  Harvest 
Price  is  equal  to  the  selected  Price 
Percentage  used  to  calculate  the  Base 
Price.  The  Harvest  Price  will  be  released 
as  an  Actuarial  Document  Addendiun 
(Special  Provisions)  by  November  10  of 
the  harvest  year,  and  will  be  available 
in  your  agent's  office.  All  other  terms 
and  conditions  of  the  Policy  remain 
unchanged. 

Signed  in  Washington,  DC  on  January  22, 
1999. 

John  Zirschky, 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 
IFR  Doc.  99-2109  Filed  1-28-99;  8:45  am] 

ULUNO  CODE  3410-Oa-P 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  99-001 N] 

Codex  Alimentarius  Commission: 
Meeting  of  ttie  Codex  Committee  on 
Food  Additives  and  Contaminants 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice;  request  for  comment. 

summary:  The  Office  of  the  Under 
Secretary  for  Food  Safety,  United  States 
Department  of  Agriculture,  and  the 
Food  and  Drug  Administration  (FDA), 
Department  of  Health  and  Human 
Services,  are  sponsoring  a  public 
meeting  on  Februeiry  9, 1999,  to  provide 
information  and  receive  public 
comments  on  agenda  items  that  will  be 
discussed  at  the  Thirty-first  Session  of 
the  Codex  Committee  on  Food 
Additives  and  Contaminants  (CCFAC), 
which  will  be  held  in  the  Hague,  the 
Netherlands,  March  22-26, 1999.  The 
Office  of  the  Under  Secretary  for  Food 
Safety  and  FDA  recognize  the 
importance  of  providing  interested 
parties  the  opportunity  to  obtain 
background  information  and  address 
agenda  items  on  the  Thirty-first  Session 
of  the  CCFAC. 

DATES:  The  public  meeting  is  scheduled 
for  Tuesday,  February  9, 1999,  from  2 
p.m.  to  4  p.m. 
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ADDRESSES:  The  public  meeting  will  be 
held  in  Room  1419.  FOB  8,  200  C  St. 
SW,  Washington.  DC.  Send  an  original 
and  two  copies  of  written  comments  to: 
FSIS  Docket  Clerk,  Docket  #  99-001 N. 
U.S.  Department  of  Agriculture.  Food 
Safety  and  Inspection  Service,  Room 
102.  Cotton  Annex.  300  12th  St..  SW. 
Washington,  DC  20250-3700.  All 
comments  submitted  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  Docket  Clerk's  Office 
between  8:30  a.m.  and  4:30  p.m. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Clerkin,  Associate  U.S. 
Manager  for  Codex.  U.S.  Codex  Office, 
Food  Safety  and  Inspection  Service, 
Room  4861,  South  Building.  1400 
Independence  Avenue  SW.  Washington. 
DC  20250-3700.  Telephone:  (202)  205- 
7760;  Fax:  (202)  720-3157. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Codex  Alimentarius  Commission 
(Codex)  was  established  in  1962  by  two 
United  Nations  organizations,  the  Food 
and  Agriculture  O^anization  (FAO)  and 
the  World  Health  (Drganization  (WHO). 
Codex  is  the  major  international 
organization  for  protecting  the  health 
and  economic  interests  of  consumers 
and  encouraging  fair  international  trade 
in  food.  Through  adoption  of  food 
standards,  codes  of  practice,  and  other 
guidelines  developed  by  its  committees, 
and  by  promoting  their  adoption  and 
implementation  by  governments,  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  sound,  wholesome,  free  from 
adulteration,  and  correctly  labeled. 

The  Codex  Committee  on  Food 
Additives  and  Contaminants  establishes 
or  endorses  maximum  or  guideline 
levels  for  individual  food  additives, 
contaminants  (including  environmental 
contaminants),  and  naturally  occurring 
toxicants  in  foodstuffs  and  animal  feeds. 
In  addition,  the  Committee  prepares 
priority  lists  of  food  additives  and 
contaminants  for  toxicological 
evaluation  by  the  Joint  FAO/WHO 
Expert  Committee  on  Food  Additives; 
recommends  specifications  of  identity 
and  purity  for  food  additives  for 
adoption  by  the  Commission;  considers 
methods  of  analysis  for  their 
determination  in  food;  considers  and 
elaborates  standards  or  codes  for  related 
subjects  such  as  the  labelling  of  food 
additives  when  sold  as  such;  and  review 
process  for  food  irradiation. 

Issues  to  be  discussed  at  the  public 
meeting: 

Genera}  Issues 

1.  Adoption  of  the  Agenda 


2.  Matters  Referred  by  the  Codex 

Alimentarius  Commission  and 
other  Codex  Committees 

3.  Summary  Report  of  the  51st  Meeting 

of  the  Joint  FAO/WHO  Expert 
Committee  on  Food  Additives 
(JECFA) 

4.  Action  Required  as  a  Result  of 

Changes  in  ADI  Status  and  other 
Toxicological  Recommendations 

5.  Discussion  Paper  on  the  Application 

of  Risk  Analysis  Principles  for  Food 
Additives  and  Contaminants 

Food  Additives 

1.  Endorsement  and/or  Revision  of 

Maximum  Levels  for  Food 
Additives  in  Codex  Standards 

2.  Consideration  of  the  Codex  General 

Standard  for  Food  Additives 

3.  Discussion  Paper  on  the  Use  of 

Colours  in  Foods 

4.  Specifications  for  the  Identity  and 

Purity  of  Food  Additives  Arising 
from  the  51st  JECFA  Meeting 

5.  Proposed  Amendments  to  the 

International  Nvunbering  System 

Contaminants 

1.  Endorsement  and/or  Revision  of 

Maximum  Levels  for  Contaminants 
in  Codex  Standards 

2.  Comments  on  Section  3.2  (Health 

Related  Limits  for  Certain 
Substances)  of  the  Codex  Standard 
for  Natural  Mineral  Water 

3.  Codex  General  Standard  for 

Contaminants  and  Toxins  in  Foods: 
Report  of  the  ad  hoc  Working  Group 
on  Contaminants  and  Toxins 

4.  Methodology  and  Principles  for 

Exposure  Assessment  in  the  Codex 
General  Standard  for  Contaminants 
and  Toxins  in  Foods 

5.  Mycotoxins  in  Food  and  Feed 

(a)  Ochratoxin 

(b)  Zearalenone 

(c)  Patulin 

6.  Industrial  and  Environmental 

Contaminants  in  Foods 
(a)  Proposed  Draft  Code  of  Practice  for 

Source  Directed  Measures  to 

Reduce  Contamination  of  Food  with 

Chemicals 
(b)Lead 

(c)  Tin 

(d)  Cadmium 

(e)  Arsenic 

(f)  Dioxins 

General  Issues 

1.  Proposals  for  Priority  Evaluation  of 

Food  Additives  and  Contaminants 
by  JECFA 

2.  Other  Business  and  Future  Work 

(a)  Conmients  on  Methods  of  Analysis 
for  the  Determination  of  Food 
Additives  and  Contaminants  in 
Foods 


(b)  Comments  on  the  Inventory  of 
Processing  Aids 

(c)  Comments  on  Packaging 
Provisions  to  Maintain  the  Stability 
of  Iodized  Salt  in  the  Codex 
Standard  for  Food  Grade  Salt 

At  the  February  9. 1999.  public 
meeting,  the  agenda  items  will  be 
described  and  discussed  and  attendees 
will  have  the  opportimity  to  pose 
questions  and  offer  comments. 
Comments  may  be  sent  to  the  FSIS 
Docket  Room  (see  ADDRESSES).  Written 
comments  should  state  that  they  relate 
to  CCFAC  activities  of  the  Thirty-first 
Session. 

Done  at  Washington,  DC  on  January  26. 
1999. 

F.  Edward  Scarbrough. 

U.S.  Manager  for  Codex. 

(PR  Doc.  99-2222  Filed  1-28-99;  8:45  ami 

BILUNO  CODE  3410-OM-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

The  Summit  at  Snoqualmie  Master 
Development  Plan;  Mt  Baker- 
Snoqualmie  and  Wenatchee  National 
Forests,  King  and  Kittitas  Counties, 
Washington 

AGENCY:  Forest  Service.  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service,  USDA. 
will  prepare  an  environmental  impact 
statement  (EIS)  for  Ski  Lifts.  Inc.  (The 
Summit  at  Snoqualmie)  ski  area 
proposal  to  develop  its  Master 
Development  Plan.  The  Summit  at 
Snoqualmie  consists  of  four  ski  areas: 
Alpental;  Summit  West;  Summit  Central 
and  Summit  East.  The  proposed  action 
would  expand  the  area  under  special 
use  permit  to  1.905  acres,  an  increase  of 
41  acres,  to  provide  for  additional 
parking  at  Summit  West  and  to  connect 
the  Summit  Central  and  Summit  East 
ski  areas.  The  proposed  development 
includes  the  replacement  and  addition 
of  chair  and  surface  lifts;  addition  of  a 
multi-user  gondola  at  Alpental;  new  lifts 
and  terrain  within  the  existing  SUP 
boundary;  and  expanded  night  skiing  at 
Alpental  and  Summit  Central.  In 
addition,  the  proposal  includes  the 
expansion  and  addition  of  parking  lots 
at  Summit  West.  Summit  Central  and 
Alpental.  day  lodges  and  other  related 
facihties,  maintenance  facilities  and 
utilities  to  support  the  skiing  and  other 
recreational  opportunities.  The  project 
also  includes  reforestation  a*.  Summit 
West  and  Summit  Central,  as  well  as 


4634 


Federal  Register /Vol.  64,  No.  19 /Friday.  January  29,  1999 /Notices 


identitied  w^ershed  restoration 
projects.        i 

At  Alpental,  implementation  of  the 
proposed  MI)P  would  increase  the 
Skiers-At-Onis-Time  (SAOT)  capacity 
from  1,710  td  2,800.  Accordingly,  the 
peak  day  capacity  of  the  facility  would 
increase  from  1,881  Persons-at-One- 
Time  (PAOTJ  to  3.080.  At  The  Summit 
at  Snoqualmle  (excluding  Alpental),  the 
MDP  proposes  to  increase  the  SAOT 
capacity  froii  7.410  to  10,900. 
Consequently,  the  peak  day  capacity  of 
The  Summit  Bt  Snoqualmie  will 
increase  froni  8,151  to  11.990. 
DATES:  Comiment  concerning  the  scope 
of  this  analysis  should  be  in  writing  and 
postmarked  by  March  5,  1999. 
ADDRESSES:  Send  written  comments  to 
Daniel  T.  Hatkenrider,  Acting  Forest 
Supervisor,  2J1905  64th  Avenue  West, 
Mountlake  Tferrace.  Washington.  98043, 
Attention:  The  Summit  At  Snoqualmie 
Master  Oevelppment  Plan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Donovdn,  Winter  Sports 
Specialist,  N^.  Baker-Snoqualmie 
National  Forest  Supervisor's  Officer, 
21905  64th  Avenue  West,  Mountlake 
Terrace.  Washington  98043-2278. 
Phone  (425)  744-3403.  Internet: 

Idonovan/i6pnw mbs@fs.  fed.us. 

SUPPLEMENTARY  INFORMATION:  The 
Summit  at  Snoqualmie  operates  under  a 
Special  Use  Permit  from  the  USDA 
Forest  Service.  Presently,  alpine  skiing/ 
snowboardinc  and  other  four-season 
resort  activities  are  provided  to  the 
public  through  a  Special  Use  Permit 
administered  by  the  Mt.  Baker- 
Snoqualmie  National  Forest. 

Currently,  iiere  are  four  master  plans 
for  the  Summit  at  Snoqualmie,  dating 
from  the  time  each  of  the  four  areas 
(Alpental,  Summit  West,  Summit 
Central  and  Summit  East)  were  managed 
as  separate  slti  areas.  The  purpose 
(objective)  oflthis  project  is  to  develop 
one  Master  Dfevelopment  Plan  for  the 
management  jand  development  of  The 
Summit  at  Snoqualmie  over  the  next  7- 
10  years.  Th«j  goal  of  the  Master 
Development  Plan  is  to  ensure  the  long- 
term  economic  viability  of  The  Summit 
at  Snoqualm^,  maintain  the 
competitive  position  of  The  Summit  at 
Snoqualmie  ivith  other  ski  areas  in  the 
Puget  Sound  Basin;  maintain  and 
restore  a  healthy  ecosystem;  and  be 
consistent  with  the  Mt.  Baker- 
Snoqualmie  National  Forest  Plan. 

The  proposed  action  is  the  submitted 
Master  Development  Plan  proposal.  At 
Alpental  it  wjould  include:  replacement 
of  one  existing  chairlifl,  re-alignment  of 
one  existing  thairlift,  construction  of 
one  new  cha:  rlift  and  construction  of  a 
gondola,  prodding  for  year-roimd 


access  to  the  top  of  the  facility.  Two 
existing  lifts  would  remain  unchanged 
and  the  two  existing  surface  tows  would 
be  removed.  Downhill  terrain  would  be 
expanded  by  18.5  acres  and  night  skiing 
terrain  would  increase  by  34  acres.  The 
proposed  action  would  include  the 
addition  of  17,500  square  feet  of  visitor 
support  facilities,  including  a  mountain- 
top  restaurant.  Parking  would  be 
expanded  from  8.4  acres  to  8.5  acres. 
The  proposed  action  would  also  include 
watershed  restoration  projects  as 
identified  in  the  Upper  South  Fork 
Snoqualmie  and  Coal  Creek  Watershed 
Condition  Assessment.  Implementation 
could  begin  in  the  summer  of  2000  and 
would  continue  for  approximately  7-10 
years. 

At  the  Summit  at  Snoqualmie 
(Summit  West,  Summit  Central  and 
Summit  East),  the  Master  Development 
Plan  proposal  would  include  23 
chairlifts  and  surface  tows.  It  includes 
the  elimination,  replacement  or 
realigimient  of  21  of  the  22  existing 
chair  and  surface  lifts.  When  coupled 
with  new  chairlift  construction  there 
would  be  a  total  of  17  chairlifts  and  6 
surface  tows.  Dowrnhill  terrain  would  be 
expanded  by  54  acres  and  night  skiing 
would  increase  from  386  acres  to  440 
acres.  The  proposed  action  would 
include  the  addition  of  60,708  square 
feet  of  guest  support  facilities,  including 
a  new  mountain-top  restaurant  at 
Alpental  and  remodeling  the  existing 
moiuitain-top  restaurant  at  Summit 
West.  Parking  would  be  expanded  from 
26.3  to  32.7  acres.  The  proposed  action 
would  also  include  watershed 
restoration  projects  as  identified  in  the 
Upper  South  Fork  Snoqualmie  and  Coal 
Creek  Watershed  Condition  Assessment. 
Implementation  could  begin  in  the 
simimer  of  2000  and  would  continue  for 
approximately  7-10  years. 

The  site-specific  enviroimiental 
analysis  provided  in  The  Summit  at 
Snoqualmie  Master  Development  Plan 
EIS  will  assist  the  Forest  Supervisor  in 
determining  which  improvements  are 
needed  to  meet  the  goals  and  objectives, 
as  stated  above. 

An  EIS  will  be  produced,  which  will 
display  alternatives  considered 
including  (1)  no  action  (continued 
management  of  the  ski  area  under  the 
existing  master  development  plans),  and 
(2)  the  proposed  action.  Three 
additional  alternatives  have  been 
tentatively  identified:  (3)  reduced 
development  in  the  area  between 
Summit  Central  and  Summit  East 
(Section  16);  (4)  no  development  in  the 
area  between  Summit  Central  and 
Summit  East  (Section  16);  and  (5) 
reduced  disturbance  to  riparian 
reserves.  The  EIS  will  analyze  the 


direct,  indirect  and  cumulative  effects  of 
the  alternatives.  Past,  present  and 
projected  activities  on  both  private  and 
National  Forest  System  lands  will  be 
considered.  The  EIS  will  disclose  the 
effects  of  site-specific  mitigation. 

Comments  from  the  public  will  he 
used  to: 

•  Identify  potential  issues. 

•  Identify  major  issues  to  be  analyzed 
in  depth. 

•  Eliminate  minor  issues  or  those  that 
have  been  covered  by  a  previous 
environmental  analysis,  such  as  the  Mt. 
Baker-Snoqualmie  or  Wenatchee  Land 
and  Resource  Management  Plans. 

•  Identify  alternatives  to  the  proposed 
action. 

Issues  identified  as  the  result  of 
internal  scoping  include: 

•  Consistency  with  the  Forest  Plan/ 
Aquatic  Conservation  Strategy 
Objectives. 

•  Consistency  with  the  Snoqualmie 
Pass  Adaptive  Management  Area  Plan 
(1997). 

•  Ability  to  maintain  or  increase  the 
north/ south  Late-Successional 
coimective  corridors  in  the  areas 
between  Summit  Central  and  Summit 
East;  and  Summit  West  and  Summit 
Central. 

•  Ability  to  maintain  snag  and  large 
downed  wood  habitat  with  the 
development  of  ski  runs  and  chairlifts. 

•  Maintenance  of  habitat  for 
Threatened  &  Endangered,  Sensitive  and 
Survey  &  Manage  species. 

•  Potential  removal/degradation  of 
wetland  habitat. 

•  Opportunity  to  implement 
restoration  projects  that  will  improve 
visual  quality  and  reduce  erosion. 

•  Potential  disruption  of  the  back- 
country  skiing  route  to  Nordic  Pass. 

Scoping  and  public  involvement  are 
continuing.  An  initial  scoping  letter  was 
mailed  on  January  15, 1999.  Two  public 
scoping  meetings  will  be  held:  February 
8,  1999,  from  5:30  PM  to  9:00  PM  at  the 
Cle  Elum  Ranger  Station,  803  West  2nd 
Street,  Cle  Elum.  WA  98922;  and 
February  10, 1999,  from  5:30  PM  to  9:00 
PM  at  the  West  Coast  Bellevue  Hotel, 
625  116th  Avenue  NE.  Bellevue.  WA 
98004.  The  information  and  comments 
received  will  be  used  in  the  preparation 
of  the  draft  EIS. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
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36  CFR  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d),  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that 
imder  the  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  submitted  with  or  v^rithout  the 
name  and  address  within  30  days. 

The  draft  EIS  is  expected  to  be  filed 
in  May  1999.  Following  the  release  of 
the  draft  EIS,  there  will  be  a  public 
comment  period  of  at  least  45  days  from 
the  date  the  Environmental  Protection 
Agency  publishes  the  Notice  of 
Availability  in  the  Federal  Register. 

The  Forest  Service  believes  that  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  the  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp  v. 
NRDC,  435  U.S.  519,553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
EIS  may  be  waived  or  dismissed  by  the 
courts.  City  of  Angoon  v.  Model,  803 
F.2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  on 
the  proposed  action,  comments  on  the 
draft  EIS  should  be  as  specific  as 
possible.  It  is  also  helpftil  if  comments 
refer  to  specific  pages  or  chapters  of  the 
draft  EIS.  Comments  may  also  address 
the  adequacy  of  the  draft  EIS  or  the 
merits  of  the  alternatives  formulated 
and  discussed  in  the  EIS.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 


Act  at  40  CFR  1503.3  in  addressing 
these  points.) 

The  final  EIS  is  scheduled  to  be 
completed  in  December  1999.  In  the 
final  EIS,  the  Forest  Service  is  required 
to  respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  regarding  this  proposal.  The 
lead  agency  is  the  Forest  Service.  The 
Forest  Supervisors  of  the  Mt.  Baker- 
Snoqualmie  and  Wenatchee  National 
Forest  are  the  responsible  officials.  The 
responsible  officials  will  document  the 
decision  and  the  reasons  for  the 
decision  in  the  Record  of  E)ecision.  That 
decision  will  be  subject  to  Forest 
Service  appeal  regulations  36  CFR  Parts 
215  or  251. 

Dated:  January  19, 1999. 
Daniel  T.  Harkenrider, 

Acting  Forest  Supervisor 

[FR  Doc.  99-1974  Filed  1-28-99;  8:45  am) 

MLUNG  CODE  M10-11-M 


DEPARTMErfT  OF  AGRICULTURE 

Forest  Service 

Ski  Lifts.  Inc.  Master  Plan.  Mt  Baker- 
Snoqualmie  National  Forest,  King  and 
Kittitas  Counties,  Washington 

agency:  Forest  Service,  USDA. 
ACTION:  Cancellation  Notice. 

SUMMARY:  On  July  16,  1993,  a  Notice  of 
Intent  to  prepare  an  environmental 
impact  statement  for  the  Ski  Lifts,  Inc. 
Master  Plan  on  the  lands  administered 
by  the  Mt.  Baker-Snoqualmie  National 
Forest  was  published  in  the  Federal 
Register  (58  FR  38358).  This  notice  is 
being  withdrawn  because  an  updated 
Notice  of  Intent  that  reflects  the 
submitted  Master  Development  Plan 
proposal,  current  issues  and  preliminary 
alternatives  will  be  published.  The  1993 
Forest  Service  Notice  of  Intent  is  hereby 
rescinded. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this 
cancellation  to  Larry  Donovan,  EIS 
Team  Leader,  Supervisor's  Office,  Mt. 
Baker-Snoqualmie  National  Forest, 
21905  64th  Avenue  W.,  Mountlake 
Terrace,  Washington,  phone  425-744- 
3403. 

Dated:  January  20, 1999. 
Daniel  T.  Harkenrider, 

Acting  Forest  Supervisor. 

[FR  Doc.  99-2147  Filed  1-28-99;  8:45  am) 

BILUNO  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Willamette  Provincial  Interagency 
Executive  Committee  (PIEC),  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Willamette  PIEC 
Advisory  Committee  will  meet  on 
Thursday.  February  11, 1999.  The 
meeting  will  be  held  at  the  Salem  BLM 
Office;  1717  Fabry  Road  SE;  Salem. 
Oregon  97306;  phone  (503) 375-5642. 
The  meeting  is  scheduled  to  begin  at 
9:00  a.m.  and  v^rill  conclude  at 
approximately  4:00  p.m.  The  tentative 
agenda  includes:  (1)  Introduction  and 
orientation  of  new  members,  (2) 
Wilderness  Management,  (3)  Willamette 
River  Initiative  and  Corp  of  Engineer 
floodplain  restoration  projects,  (4) 
Recommended  topics  for  joint  lAC/PAC 
meeting,  (5)  Public  Forum. 

The  Public  Forum  is  expected  to 
occur  vat  approximately  10:30  a.m.,  and 
time  allotted  for  individual 
presentations  will  be  limited  3-4 
minutes.  Written  comments  are 
encouraged,  particularly  if  the  material 
cannot  be  presented  within  the  time 
limits  for  the  Public  Forum.  Written 
comments  may  also  be  submitted  prior 
to  the  meeting  by  sending  them  to 
Designated  Federal  Official  Neal 
Forrester  at  the  address  given  below. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Neal  Forrester;  Willamette 
National  Forest,  211  East  Seventh 
Avenue;  Eugene,  Oregon  97401;  (541) 
465-6924. 

Dated:  January  25, 1999. 
H.  Woody  Fine, 
Acting  Forest  Supervisor. 
[FR  Doc.  99-2148  Filed  1-28-99;  8:45  am] 
WLUNO  COOE  341»-11-M 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Designation  for  the  Northeast  Indiana 
(IN)  Area 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA), 
USDA. 
ACTION:  Notice. 

SUMMARY:  GIPSA  announces  designation 
of  Northeast  Indiana  Grain  Lispection, 
Inc.  (Northeast  Indiana),  to  provide 
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official  services  under  the  United  States 
Grain  Standards  Act,  as  amended  (Act). 
EFFECTIVE  DATE:  February  1,  1999. 
ADDRESSES:  (JSDA.  GIPSA,  Janet  M. 
Hart,  Chief,  Review  Branch,  Compliance 
Division.  SlbP  3604,  Room  1647-S, 
1400  Independence  Avenue,  SW, 
Washington]  DC  20250-3604. 
FOfl  further!  information  contact: 
Janet  M.  Hart,  at  202-720-«525. 
SUPPI.EMENT4RY  INFORMATION:  In  the 
December  21,  1998,  Federal  Register  (63 
FR  70386).  GIPSA  asked  persons 
interested  in  providing  official  services 
in  the  Northeast  Indiana  area  to  submit 
an  application  for  designation. 
Application^  were  due  by  January  15, 
1999.  Northeast  Indiana,  the  only 
applicant,  applied  for  designation  to 
provide  official  services  in  the  entire 
Northeast  Indiana  area. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(f)(1)(A)  of  the  Act 
and,  accordiig  to  Section  7(f)(1)(B), 
determined  I  hat  Northeast  Indiana  is 
able  to  provi  de  official  services  in  the 
Northeast  Indiana  geographic  area. 

Effective  February  1.  1999.  and 
ending  Janutry  31,  2002,  Northeast 
Indiana  is  designated  to  provide  official 
services  in  tie  geographic  area  specified 
in  the  December  21,  1998,  Federal 
Register. 

Interested  persons  may  obtain  official 
services  by  dontacting  Northeast  Indiana 
at  219-639-4390. 

Authority:  Rub.  L.  94-582.  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.). 

Dated:  January  22, 1999. 
Neil  E.  PorterJ 

Director.  Compliance  Division. 
(FR  Doc.  99-2J171  Filed  1-28-99;  8:45  am] 
BILUNQ  CODE  34lO-EN-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utiliti«s  Servic« 

Alabama  Elactric  Cooperative,  Inc.; 
Notice  of  lnl»nt 

AGENCY:  Rur^l  Utilities  Service,  USDA. 
action:  NoUte  of  Intent  to  Hold  Scoping 
Meeting  and  Prepare  an  Environmental 
Assessment  and/or  Environmental 
Impact  Statement. 


summary:  N(  itice  is  hereby  given  that 
the  Rural  Uti  lities  Service  (RUS), 
pursuant  to  me  National  Environmental 
Policy  Act  of  1969  (NEPA)  (42  U.S.C. 
4321  et  seq.)[  the  Council  on 
Environmental  Quality  (CEQ) 
Regulations  for  Implementing  NEPA  (40 
CFR  parts  igoO-1508),  and  RUS 
Environmen  at  Policies  and  Procedures 


(7  CFR  part  1794),  proposes  to  prepare 
an  Environmental  Assessment  (EI)  and/ 
or  an  Environmental  Impact  Statement 
(EIS)  for  its  Federal  action  related  to  a 
proposal  by  Alabama  Electric 
Cooperative,  Inc.,  to  construct  and 
operate  a  250  to  500  megawatt  (MW) 
combined  cycle  electric  generating  plant 
in  south  Alabama. 

MEETING  information:  RUS  will  conduct 
a  scoping  meeting  in  an  open  house 
forum  on  Monday,  February  15,  1999,  at 
the  Jackson  City  Hall,  400  Commerce 
Street,  Jackson.  Alabama  from  6  p.m. 
imtil  8  p.m.  for  the  Washington  County 
site.  A  similar  meeting  will  be  held  on 
Tuesday,  February  16, 1999,  at  Alabama 
Electric  Cooperative's  Boardroom, 
Highway  29  North,  Andalusia,  Alabama, 
from  6  p.m.  imtil  8  p.m.  for  the 
Covington  and  Escambia  County  sites. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Quigel,  Engineering  and  Environmental 
Staff,  Rural  UtiUties  Service,  Stop  1571, 
1400  Independence  Avenue,  SW, 
Washington,  DC  20250-1571,  telephone 
(202)  720-0468.  The  E-mail  address  is 
bquigel@rus.usda.gov. 
SUPPLEMENTARY  INFORMATION:  Alabama 
Electric  Cooperative,  Inc.,  proposes  to 
construct  the  plant  at  one  of  three 
potential  sites.  These  sites  are  the 
Damascus  site  in  Escambia  County, 
Alabama,  along  Highway  29  South  in 
Township  2  North,  Range  13  East, 
Section  6,  the  Lowman  site  in 
Washington  County,  Alabama,  just  off 
U.S.  Highway  43  in  Township  6  North, 
Range  1  East,  Section  24,  and  at 
Alabama  Electric  Cooperative's  existing 
McWilliams  Plant  located  in  Covington 
County,  Alabama,  along  Highway  29 
North  in  Township  5  North,  Range  16 
East,  Section  17. 

The  project  as  proposed  would 
consist  of  a  250  to  500  MW  gas-fired 
combined  cycle  plant.  The  plant  may  be 
designed  to  use  No.  2  diesel  as  a  backup 
fuel  for  periods  when  natural  gas  may 
be  in  short  supply.  The  plant  will 
require  air  and  water  quality  permits 
from  the  Alabama  Department  of 
Environmental  Management.  Plant 
water  will  be  drawn  from  and  released 
to  the  Conecuh  River  if  either  the 
Covington  or  Escambia  County  sites  are 
selected,  and  from  the  Tombigbee  River 
if  the  Washington  County  site  is 
selected.  Air  impacts  are  anticipated  to 
be  minimal  because  the  plant  will 
utilize  clean  fuels  and  will  be  designed 
in  accordance  with  Best  Available 
Control  Technology.  The  plant  will 
require  a  site  of  40  acres  or  more  in  size. 
The  specific  plant  layout  will  be 
designed  to  avoid  significant  impact  to 
threatened  or  endangered  species, 
cultural  resources,  wetlands  or  other 


areas  considered  to  be  environmentally 
unique  or  sensitive. 

Locating  the  project  at  the  Damascus 
site  would  require  construction  of  a  34- 
mile,  12-20  inch  gas  pipeline  and  18 
miles  of  double  circuit  230  kV 
transmission  line.  Locating  the  project 
at  the  Lowman  site  would  require  the 
construction  of  a  32-mile,  12-20  inch 
gas  pipeline  and  1  mile  each  of  double 
circuit  230  kV  transmission  line  and 
single  circuit  230  kV  transmission  line. 
Locating  the  plant  at  the  McWilliams 
Plemt  would  require  the  construction  of 
a  69-mile,  10-12  inch  gas  pipeline,  1 
mile  of  double  circuit  230  kV 
transmission  line  and  17  miles  of  single 
circuit  230  kV  transmission  line. 

Alternatives  considered  by  RUS  and 
Associated  Electric  Cooperative,  Inc.,  to 
constructing  the  generation  facility 
proposed  include:  (a)  no  action,  (b) 
power  purchases,  (c)  coal  fired 
technology,  (d)  alternative  technology 
such  as  solar,  wind,  and  biomass,  and 
(e)  non-generation  alternatives  such  as 
conservation,  interruptible  loads,  and 
load  management. 

Alabama  Electric  Cooperative,  Inc., 
has  developed  a  siting  study/alternative 
evaluation  which  is  available  for  public 
review  at  RUS  at  the  address  provided 
in  this  notice  or  at  Alabama  Electric 
Cooperative,  Inc.,  Highway  29  North, 
Andalusia,  Alabama.  This  document 
will  also  be  available  at  the  Andalusia 
Public  Library  on  South  Three  Notch 
Street  in  Andalusia,  Alabama,  and  at  the 
White  Smith  Memorial  Library  at  213 
College  Ave.  in  Jackson,  Alabama. 

Government  agencies,  private 
organizations,  and  the  public  are  invited 
to  participate  in  the  planning  and 
analysis  of  the  proposed  project. 
Representatives  from  RUS  and  Alabama 
Electric  Cooperative,  Inc.,  will  be 
available  at  both  scoping  meetings  to 
discuss  RUS'  environmental  review 
process,  describe  the  project  and 
alternatives  imder  consideration, 
discuss  the  scope  of  environmental 
issues  to  be  considered,  answer 
questions,  and  accept  oral  and  written 
comments.  Written  comments  will  be 
accepted  for  at  least  30  days  after  the 
public  scoping  meetings.  Written 
comments  should  be  sent  to  RUS  at  the 
address  provided  in  this  notice. 

From  information  provided  in  the 
siting  study/alternative  evaluation, 
input  that  may  be  provided  by 
government  agencies,  private 
organizations,  and  the  public,  Alabama 
Electric  Cooperative,  Inc.,  will  prepare 
an  environmental  analysis  to  be 
submitted  to  RUS  for  review.  If  RUS 
finds  the  environmental  analysis 
acceptable,  it  will  serve  as  RUS' 
environmental  assessment  of  the 
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project.  Should  RUS  determine  that  the 
preparation  of  an  EIS  is  not  warranted, 
it  will  prepare  a  Finding  of  No 
Significant  Impact  (FONSI).  The  FONSI 
will  be  made  available  for  public  review 
and  comment  for  30  days.  Public 
notification  of  a  FONSI  would  be 
published  in  the  Federal  Register  and  in 
newspapers  with  a  circulation  in  the 
project  area.  RUS  will  not  take  its  final 
action  related  to  the  project  prior  to  the 
expiration  of  the  30-day  period. 

Any  final  action  by  RUS  related  to  the 
proposed  project  will  be  subject  to,  and 
contingent  upon,  compliance  with 
environmental  review  requirements  as 
prescribed  by  CEQ  and  RUS 
environmental  policies  and  procedures. 

Dated:  January  22, 1999. 

Lawrence  R.  Wolfe, 

Acting  Director,  Engineering  and 
Environmental  Staff. 

IFR  Doc.  99-2110  Filed  1-28-99;  8:45  am] 

BILUNG  COOe  3410-1S-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions  and 
Deletions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  Deletions  from 

the  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List 
services  previously  furnished  by  such 
agencies. 

EFFECTIVE  DATE:  March  1, 1999. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
October  9,  November  30,  December  11 
and  18, 1998.  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(63  F.R.  54436,  65746,  68428,  70099  and 
70100)  of  proposed  additions  to  and 
deletions  from  the  Prociu^ment  List: 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 


the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Commissary  Shelf  Stocking,  Custodial  and 
Warehousing 

Bangor  ANGB 

Bangor,  Maine 

Food  Service  Attendant 
MacDill  Air  Force  Base,  Florida 

Janitorial/Custodial 

National  Oceanic  and  Atmospheric 

Administration 
National  Marine  Fisheries  Service  (NMFS) 
Southeast  Fisheries  Science  Center  (SEFSC) 
75  Virginia  Beach  Drive 
Miami,  Florida 

Janitorial/Custodial 

Various  U.S.  Army  Reserve  Centers 
Fort  Indiantown  Gap,  Pennsylvania 
Operation  of  Individual  Equipment  Element 

Store 
Luke  Air  Force  Base,  Arizona 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or 


other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  services. 

3.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  deleted 
from  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  services  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-4Bc  and  41  CFR  51- 
2.4. 

Accordingly,  the  follovdng  services 
are  hereby  deleted  from  the 
Procurement  List: 

Access  Control 

Fleet  and  Industrial  Supply  Center 

250  Executive  Way 

Oakland,  California 

Cardboard  &  Paper  Scrap  Recovery 

Bonneville  Power  Administration 

11743  NE  Sumner  Street 

Portland,  Oregon 

Document  Processing 

Naval  Air  Station 

Alameda,  California 

Grounds  Maintenance 

Department  of  the  Army 

Television  and  Audio  Support  Activities 

Mather  Air  Force  Base,  California 

Janitorial/Custodial 

Bonneville  Power  Administration 
Kalispell  Maintenance  Complex 
2520  Highway  »2  East 
Kalispell.  Montana 

Janitorial/Custodial 

Basewide 

Fort  Indiantown  Gap 

Annville,  Pennsylvania 

Janitorial/Custodial 

Philadelphia  International  Airport 
Air  Mobility  Command  Terminal  D/ 

Concourse  D 
Philadelphia,  Pennsylvania 

Janitorial/Custodial 

U.S.  Army  Reserve  Center  #3 

400  Dry  Hill  Road 

Beckley,  West  Virginia 

Laundry  Service 

Naval  Station 

Long  Beach.  California 

Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  99-2172  Filed  1-28-99:  8:45  ami 
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C0MMITTE8  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  pISABLED 

Procuremenjt  List  Proposed  Additions 

AGENCY:  Conimittee  for  Purchase  From 

People  Who  A.re  Blind  or  Severely 

Disabled. 

ACTION:  Propbsed  Additions  to 

Procurement  List. 


Tie 


SUMMARY 
proposals  to 
commodities 
furnished  by 
employing  person 
have  other 
COMMENTS 
BEFORE: 


Committee  has  received 
add  to  the  Procurement  List 
and  services  to  be 
nonprofit  agencies 
s  M^ho  are  blind  or 

ere  disabilities. 


s«  V 

MUST  BE  RECEIVED  ON  OR 
Mar:h  1,  1999. 


ADDRESSES: 

From  People 
Disabled 
1215  Jeffers 
ArUngton, 
FOR  FURTHER 
Beverlv  Mi 


(tommittee  for  Purchase 
Who  Are  Blind  or  Severely 
Crystal  Gateway  3,  Suite  310, 
0  n  Davis  Highway, 
V  rginia  22202-4302. 


i)il] 


pi  jrsons 


«  vere 


thit 


SUPPLEMENTARY 
notice  is 
U.S.C.  47(a 
purpose  is  tc 
an  opportuni  ty 
the  possible 
actions. 

If  the 
proposed 
Federal 
otherwise  in 
procure  the 
listed  below 
employing 
have  other 

I  certify 
not  have  a  si 
substantial 
The  major 
certification 

1.  The  actibn 
additional 
other  compl 
entities  othei 
organizations 
commodities 
Government 

2.  The  actit)n 
authorizing 
commodities 
Government 

3.  There 
alternatives 
the  objective^ 
O'Day  Act 
connection 


INFORMATION  CONTACT: 
Iktman  (703)  603-7740. 
INFORMATION:  This 
pubjlished  pursuant  to  41 

and  41  CFR  51-2.3.  Its 
provide  interested  persons 
to  submit  comments  on 
mpact  of  the  proposed 


(4tl 


Committee  approves  the 

ions,  all  entities  of  the 
Government  (except  as 

icated)  will  be  required  to 
dommodities  and  services 
Tom  nonprofit  agencies 
who  are  blind  or 
disabilities, 
the  following  action  wall 
nificant  impact  on  a 
nlimber  of  small  entities, 
factors  considered  for  this 
were: 

will  not  result  in  any 
reborting,  recordkeeping  or 
i  ince  requirements  for  small 
than  the  small 
that  will  furnish  the 
and  services  to  the 

wall  result  in 
^all  entities  to  furnish  the 
and  services  to  the 


aie 


vrith  ■ 


no  known  regulatory 
^hich  would  accomplish 
of  the  Javits-Wagner- 
U.S.C.  46-48c)  in 
the  commodities  and 
services  prof  osed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  ire  invited.  Commenters 
should  ident  fy  the  statement(s) 
underlying  t$e  certification  on  which 


they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

SuperDisk  Drive 

7045-01-454-8199 
NPA:  North  Central  Sight  Services,  Inc., 

VVilliamsport,  Pennsylvania 
Pen,  Rollerball,  Free  Ink 

7520-01-461-2660 

7520-01-^61-2663 

7520-01^61-2664 

7520-01-461-2665 
NPA:  San  Antonio  Lighthouse  San  Antonio, 
Texas 

Services 

Administrative  Services 

GSA  Regional  Emergency  Management 

Control  Center 
GSA  Complex 
Auburn,  Washington 
NPA:  Northwest  Center  for  the  Retarded 

Seattle.  Washington 

Base  Supply  Center 
Mountain  Home  Air  Force  Base,  Idaho 
NPA:  Envision.  Inc.  Wichita,  Kansas 
Base  Supply  Center 
Fallon  Naval  Air  Station 
Fallon.  Nevada 

NPA:  The  Lighthouse  for  the  Blind,  Inc. 
Seattle,  Washington 

Grounds  Maintenance 

BRECC  3900  Loch  Raven  Boulevard 

Baltimore,  Maryland 

NPA:  Baltimore  Association  for  Retarded 

Citizens,  Inc.  Baltimore,  Maryland 
Mailroom  Operation 
Internal  Revenue  Service 
(Requirements  for  Anchorage,  Alaska; 

Honolulu,  Hawaii;  Portland,  Oregon  and 

Seattle,  Washington) 
NPA:  Portland  Habilitation  Center,  Inc. 
Portland,  Oregon 
Operation  of  Individual  Equipment  Elemert 

Store 
Mountain  Home  Air  Force  Base,  Idaho 
NPA:  Envision,  Inc. 
Wichita,  Kansas 
Beverly  L.  Milkman, 
Executive  Director. 

[FR  Doc.  99-2173  Filed  1-28-99;  8:45  am) 
BILUNG  COOe  6353-01-P 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-351-829] 

Hot-Rolled  Flat-Rolled  Cartx>n-Quality 
Steel  Products  From  Brazil: 
Postponement  of  Time  Limit  for 
Countervailing  Duty  Investigation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Postponement  of  Time 
Limit  for  Preliminary  Results  of 
Countervailing  Duty  Investigation 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  of  the 
preliminary  determination  in  the 
countervailing  duty  investigation  of  hot- 
rolled  flat-rolled  carbon-quality  steel 
products  from  Brazil  because  we 
determine  that  additional  time  is 
necessary  to  make  the  preliminary 
determination. 

EFFECTIVE  DATE:  January  29,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Lockard  or  Javier  Barrientos, 
Office  of  CVD/AD  Enforcement  VI. 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20230;  telephone 
(202) 482-2786. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 

Postponement 

On  October  15,  1998,  the  Department 
of  Commerce  ("the  Department") 
initiated  the  countervailing  duty 
investigation  of  hot-rolled  flat-rolled 
carbon-quality  steel  products  from 
Brazil.  See  Initiation  of  Countervailing 
Duty  Investigation:  Certain  Hot-Rolled 
Flat-Rolled  Carbon-Quality  Steel 
Products  from  Brazil,  63  FR  56623 
(October  22, 1998).  On  December  1, 
1998,  the  Department  deemed  this 
investigation  to  be  extraordinarily 
complicated,  and  postponed  the 
preliminary  determination  to  no  later 
than  January  25, 1999.  See  Hot-Rolled 
Flat-Rolled  Carbon-Quality  Steel 
Products  from  Brazil:  Postponement  of 
Time  Limit  for  Countervailing  Duty 
Investigation,  63  FR  67459  (December  7, 
1998).  For  the  same  reasons  referenced 
in  our  earlier  postponement,  the 
Department  has  determined  that 
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additional  time  is  necessary  to  make  the 
preliminary  determination.  Therefore, 
pursuant  to  section  703(c)(1)  of  the  Act, 
we  are  postponing  the  preliminary 
determination  in  this  investigation  to  no 
later  than  February  12, 1999. 

This  notice  is  published  pursuant  to 
section  703(c)(2)  of  the  Act. 

Dated:  January  22, 1999. 

Robert.  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-2221  Filed  1-28-99;  8:45  am] 

BILLING  CODE  351(M)S-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Government  Owned  Inventions 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  government  owned 
inventions  available  for  licensing. 

SUKMMARY:  The  inventions  listed  below 
are  owned  in  whole  or  in  part  by  the 
U.S.  Government,  as  represented  by  the 
Department  of  Commerce.  The 
Department  of  Commerce's  ownership 
interest  in  the  inventions  is  available  for 
licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  Part  404  to  achieve 
expeditious  commercialization  of 
results  of  Federally  funded  research  and 
development. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
these  inventions  may  be  obtained  by 
writing  to:  National  Institute  of 
Standards  and  Technology,  Office  of 
Technology  Partnerships,  Building  820, 
Room  213,  Gaithersburg,  MD  20899;  Fax 
301-86&-2751.  Any  request  for 
information  should  include  the  NIST 
Docket  No.  and  Title  for  the  relevant 
invention  as  indicated  below. 
SUPPLEMENTARY  INFORMATION:  NIST  may 
enter  into  a  Cooperative  Research  and 
Development  Agreement  ("CRADA") 
with  the  licensee  to  perform  further 
research  on  the  inventions  for  purposes 
of  commercialization.  The  inventions 
available  for  licensing  are: 

NIST  Docket  Number:  97-01 5US. 

Title:  Noise  Reduction  In  Volume 
Holographic  Memories. 

Abstract:  A  method  for  improving  the 
quality  of  holographic  images  by 
reducing  local  noise  in  a  holographic 
memory  system  is  disclosed.  The 
method  is  characterized  by:  storing  a 
white  reference  image  and  a  black 
reference  image  in  the  memory  system, 
storing  a  series  of  data  images  in  the 
memory  system,  applying  a  simple 
model  based  on  a  point-to-point  of 


linear  interpolation  to  the  series  of  data 
images,  the  white  reference  image  and 
the  black  reference  image  to  provide  a 
series  of  corrected  data  images  having 
reduced  noise.  The  simple  model  is 
preferably  in  a  form  which  is 
characterized  by  temporal  stability  for 
the  series  of  data  images  for  each  set  of 
the  black  and  white  reference  images. 

NIST  Docket  Number:  97-045US. 

Title:  Granting  Assisted  Acousto- 
Optic  Tunable  Filter  and  Method. 

Abstract:  Dense  wavelength  division 
multiplexing  (D-WDM)  is  promising  in 
future  information  networks  to  increase 
the  commimication  bandwidth.  The 
invention  is  an  acousto-optic  tunable 
filter  that  can  increase  the  number  of 
channels  significantly  by  combining  a 
diffraction  grating  with  an  acousto-optic 
spectrum  analyzer.  The  novel  grating- 
assisted  acousto-optic  tunable  filter 
(GA-AOTF)  allows  a  very  narrow 
spectral  bandwidth  (only  5%  of  those  of 
conventional  AOTFs)  resulting  in  a 
significant  increase  in  bandwidth  and 
available  channels  by  a  factor  of 
approximately  20. 
Robert  E.  Hebner, 
Acting  Deputy  Director. 
[FR  Doc.  99-2072  Filed  1-28-99;  8:45  am) 

BILLING  CODE  3510-13-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.011199E] 

International  Whaling  Commission; 
Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  NOAA  makes  use  of  a  public 
Interagency  Committee  to  assist  in 
preparing  for  meetings  of  the 
International  Whaling  Commission 
(IWC).  This  notice  sets  forth  guidelines 
for  participating  on  the  Committee  and 
a  tentative  schedule  of  meetings  and  of 
important  dates. 
DATES:  The  February  19, 1999, 
Interagency  Meeting  will  be  held  at  2:00 
p.m.  See  SUPPLEMENTARY  INFORMATION 
for  tentative  1999  meeting  schedules. 
ADDRESSES:  The  February  19,  1999. 
meeting  will  be  held  in  Room  1863, 
Herbert  C.  Hoover  Building,  Department 
of  Commerce,  14th  and  Constitution, 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Corson,  (301)  713-2322. 
SUPPLEMENTARY  INFORMATION:  The 
February  19, 1999,  Interagency 


Committee  meeting  will  review  recent 
events  relating  to  the  IWC  and  issues 
that  will  arise  at  the  1999  IWC  annual 
meeting. 

The  Secretary  of  Commerce  is  charged 
with  the  responsibility  of  discharging 
the  obligations  of  the  United  States 
under  the  International  Convention  for 
the  Regulation  of  Whaling,  1946.  This 
authority  has  been  delegated  to  the 
Under  Secretary  for  Oceans  and 
Atmosphere,  who  is  also  the  U.S. 
Commissioner  to  the  IWC.  The  U.S. 
Commissioner  has  primary 
responsibility  for  the  preparation  and 
negotiation  of  U.S.  positions  on 
international  issues  concerning  whaling 
and  for  all  matters  involving  the  IWC. 
He  is  staffed  by  the  Department  of 
Commerce  and  assisted  by  the 
Department  of  State,  the  Department  of 
the  Interior,  the  Marine  Mammal 
Commission,  and  by  other  interested 
agencies. 

Each  year,  NOAA  conducts  meetings 
and  other  activities  to  prepare  for  the 
annual  meeting  of  the  IWC.  The  major 
purpose  of  the  preparatory  meetings  is 
to  provide  input  in  the  development  of 
policy  by  individuals  and  non- 
govenunental  organizations  interested 
in  whale  conservation.  NOAA  believes 
that  this  participation  is  important  for 
the  effective  development  and 
implementation  of  U.S.  policy 
concerning  whaling.  Any  person  with 
an  identifiable  interest  in  United  States 
whale  conservation  policy  may 
participate  in  the  meetings,  but  NOAA 
reserves  the  authority  to  inquire  about 
the  interest  of  any  person  who  appears 
at  a  meeting  and  to  determine  the 
appropriateness  of  that  person's 
participation.  Foreign  nationals  and 
persons  who  represent  foreign 
governments  may  not  attend.  These 
stringent  measures  are  necessary  to 
promote  the  candid  exchange  of 
information  and  to  establish  the 
necessary  basis  for  the  relatively  open 
process  of  preparing  for  IWC  meetings 
that  characterizes  current  practices. 

Tentative  Meeting  Schedule 

The  schedule  of  additional  meetings 
and  deadhnes,  including  those  of  the 
IWC,  during  1999  follows.  Specific 
locations  and  times  will  be  published  in 
the  Federal  Register. 

April  9.  1999  (Department  of 
Commerce,  Herbert  C.  Hoover  Building, 
Room  1863,  Washington,  D.C.): 
Interagency  Committee  meeting  to 
review  recent  events  relating  to  the  IWC 
and  to  review  U.S.  positions  ror  the 
1998  IWC  aimual  meeting. 
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April  30  i>  May  3,  1999  (Grenada): 
rWC  Scienti  fie  Committee 

Working  G^ups. 

May  3  to  15,  1999  (Grenada):  IWC 
Scientific  Committee. 

Mayl7t<^  19.  1999  (Grenada):  IWC 
Whale  Killing  Methods  Workshop. 

May  19  tq  21.  1999  (Grenada):  IWC 
Commissioil  Committee,  Sub- 
committees and  Working  Groups. 

May  24  to  28,  1998  (Grenada):  IWC 
51"  Annual  Meeting. 

Special  Acqammodations 

Departmeht  of  Commerce  meetings 
are  physically  accessible  to  people  with 
disabilities,  plequests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Catherine  Corson 
at  least  5  da  fs  prior  to  the  meeting  date. 

Dated:  Janu  iry  25,  1999. 
Hilda  Diaz-S<  iltero, 
Director,  Offh  e  of  Protected  Resources, 
National  Mar  ne  Fisheries  Service. 
|FR  Doc.  99-;  187  Filed  1-28-99;  8:45  am] 

BILUNO  COOE  3S10-22-F 


DEPARTM^rr  OF  DEFENSE 

Departmenli  of  the  Army 

1 
Corps  of  Engineers 

Notice  of  Availability  of  the  Draft 
Supplement  ill  to  the  Final 
Environmental  Impact  Statement  for 
the  Manteo  (Shallowbag)  Bay  Project, 
Dare  County,  North  Carolina;  Dated 
January  1999 

AGENCY:  An^y  Corps  of  Engineers, 
WilmingtonlDistrict,  DOD. 
action:  Notice  of  availability. 

SU»«MARY:  TJie  U.S.  Army  Corps  of 
Engineers  his  prepared  Supplement  No. 
2  General  Design  Memorandum  and  a 
Draft  Supplement  III  to  the  Final 
Environmental  Impact  Statement  (EIS) 
for  the  ManJeo  (Shallowbag)  Bay 
project,  located  in  Dare  County,  North 
Carolina.  The  project  was  originally 
authorized  i  i  1970,  and  called  for  the 
deepening  o "  the  navigation  channel 
from  the  Athntic  Ocean  through  Oregon 
Inlet  to  Wanchese,  North  Carolina. 
Because  of  t  le  dynamic  and  hazardous 
nature  of  Orsgon  Inlet,  dual  jetties, 
combined  with  a  means  to  bypass  sand 
around  the  inlet,  were  authorized  to 
provide  safe  navigation  and  reduce  the 
frequency  o  maintenance  dredging. 

A  range  o  jetty  spacings  was  analyzed 
to  determint  >  the  optimum  for  protecting 
navigation,  charmeling  tidal  flows, 
preventing  sound  side  setup,  and 
facilitating  1  irval  fish  passage  through 
the  inlet.  Ba  »ed  on  this  analysis,  a  jetty 


spacing  of  3,000  feet  was  selected.  Three 
alternative  jetty  designs  were  analyzed 
to  determine  whether  cost  effective 
measures  are  available  to  minimize 
potential  impacts  on  larval  fish:  (a)  The 
previously  proposed  project  at  a  3,000- 
foot  spacing;  (b)  jetties  along  the  same 
alignment  which  are  1,000  feet  shorter; 
and  (c)  jetties  which  are  1 ,000  feet 
shorter  along  the  same  alignment  and 
with  a  weir  section  in  the  north  jetty  to 
allow  liirval  fish  passage  during  mid  to 
high  tides.  Refined  modeling  and 
offshore  surveys  have  indicated  that 
shorter  jetties  will  be  effective  at 
intercepting  littoral  sands  and  capturing 
sediments  in  the  ebb  tide  delta, 
therefore,  shorter  jetties  are  being 
recommended.  Analysis  of  the  weir  jetty 
alternative  indicates  that  movement  of 
larval  fishes  into  the  inlet  would  be 
facilitated  by  the  presence  of  a  weir. 
Initial  construction  costs  would  be 
slightly  lower  and  there  would  be 
unquantifiable  fishery  benefits.  A  weir 
jetty  would  allow  for  the  movement  of 
sand  over  the  weir  into  the  inlet  where 
it  could  be  readily  bypassed  during  any 
season  instead  of  the  summer  season 
bypassing  required  under  the  previously 
proposed  plan.  The  dredging  only  plan 
has  also  been  reexamined.  It  has  been 
confirmed  that,  due  to  high  rate  of 
shoaling  in  Oregon  Inlet,  construction 
and  maintenance  of  the  authorized 
improved  channel  without  jetties  is  not 
economically  feasible.  The  no  action 
alternative,  which  includes  the 
continuation  of  year-round  sidecast 
dredging  supplemented  by  pipeline  and 
hopper  dredging  in  an  effort  to  maintain 
the  existing  project,  does  not  provide  a 
safe,  navigable  channel  in  Oregon  Inlet. 
The  hazardous  navigation  conditions 
will  continue  to  cause  vessel  losses  and 
damages,  injuries  to  crews,  and 
occasional  deaths.  After  consideration 
of  the  environmental  consequences  of 
the  spacing  changes  and  refinements  to 
the  jetty  alternative,  the  dredging  only 
alternative,  and  the  no  action 
alternative,  the  preferred  alternative  is 
to  construct  shortened  jetties  with  a 
3,000-foot  spacing  and  a  weir  section  in 
the  north  jetty. 

The  Supplement  No.  2  General  Design 
Memorandum  and  Draft  Supplement  III 
to  the  Final  EIS  are  now  being 
circulated  to  allow  the  public  and  other 
interested  parties  to  comment  on  this 
sand  management  plan  and  other 
project  features  which  have  changed 
since  the  last  EIS  supplement,  dated 
May  1985.  All  interested  persons  are 
invited  to  provide  their  views  on  any 
aspect  of  the  proposed  project. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  Supplement  No.  2 


General  Design  Memorandum  contact 
Mr.  William  Dennis,  U.S.  Army  Corps  of 
Engineers,  Wilmington  District,  PO  Box 
1890,  Wilmington,  North  CaroHna 
28402-1890,  at  (910)  251-4780;  and  for 
information  on  the  DEIS  supplement 
contact  Mr.  William  Adams,  U.S.  Army 
Corps  of  Engineers,  Wilmington  District, 
P.O.  Box  1890,  Wilmington,  North 
Carolina  28402-1890.  at  (910)  251- 
4748. 

SUPPLEMENTARY  INFORMATION:  Lands  on 
either  side  of  the  inlet  are  in  public 
ownership,  with  Cape  Hatteras  National 
Seashore  to  the  north  and  Pea  Island 
National  Wildlife  Refuge  to  the  south. 
Without  sand  bypassing,  jetties,  which 
trap  sand  as  it  moves  along  the  beach, 
can  cause  significant  erosion  of  adjacent 
shorelines.  During  1991,  the  U.S.  Army 
Corps  of  Engineers  and  the  Department 
of  the  Interior  formed  a  Joint  Task  Force 
to  develop  a  sand-bypassing  plan  that 
was  agreeable  to  both  parties.  The 
outcome  of  this  effort  was  the 
development  of  a  Sand  Management 
Plan  which  went  beyond  previous  sand 
bypassing  plans  by  predefining  project 
related  shoreline  impacts  and 
delineating  shoreline  reaches  which 
will  be  managed  as  a  project 
responsibility. 

SCOPING:  Individuals  and  agencies  may 
present  written  comments  relevant  to 
the  Draft  EIS  Supplement  by  sending 
the  information  to  Mr.  William  Adams 
at  the  address  above  prior  to  March  18, 
1999.  Comments,  suggestions,  and 
requests  to  be  placed  on  the  mailing  list 
for  aiuiouncements  and  for  the  Final  EIS 
Supplement  are  also  welcome  and  can 
be  furnished  to  Mr.  Adams  at  the  above 
address  or  via  e-mail  to: 
v^lliam. f.adams@saw02.usace.army.mil, 
or  by  FAX  at  (910)  251-4965. 

Copies  of  the  Draft  EIS  Supplement 
are  available  from  Mr.  William  Adams 
at  the  address  above.  Review  copies  are 
also  available  in  the  library  of  the 
Wilmington  District  Headquarters 
located  at  69  Darlington  Avenue, 
Wilmington,  North  Carolina. 

Dated:  January  13, 1999. 
Terry  R.  Youngbluth, 

Colonel  Corps  of  Engineers,  District  Engineer. 
[PR  Doc.  99-2186  Filed  1-28-99;  8:45  am] 
BILUNG  COOE  3710-QN-M 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

Intent  To  Prepare  a  Draft  Programmatic 
Environmental  Impact  Statement  for 
the  Section  33,  the  "Missouri  River 
Between  Fort  Pecit  Dam,  Montana,  and 
Gavins  Point  Dam,  South  Dakota  and 
Nebrasica,"  Banl(  Stabilization  Project 

agency:  Anny  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  dams  and  reservoirs  on 
the  upper  Missouri  River  have  caused  a 
lowering  of  the  streambed  in  the  open 
reaches  downstream  from  the  dams. 
They  have  also  caused  a  continuing  net 
loss  of  high-bank  lands,  the  reduction  or 
elimination  of  the  annual  cycle  of 
erosion  and  accretion,  and  a  widening 
of  the  channel  in  some  locations.  The 
"Section  33"  program  was  created  by 
Congress  with  the  expressed  purpose  of 
allowing  the  Corps  of  Engineers  to  assist 
affected  landowners  in  alleviating  these 
effects  through  a  variety  of  measures. 
These  measures  include  maintaining  or 
rehabilitating  existing  bank  stabilization 
structures,  constructing  new  bank 
stabilization  structures,  purchasing 
affected  property  and  monetary 
compensation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  Draft  EIS  should  be  directed  to 
Candace  M.  Thomas,  Chief, 
Environmental  and  Economics  Section, 
Water  Resources  Branch,  U.S.  Army 
Corps  of  Engineers,  215  North  17th 
Street,  Omaha,  Nebraska  68102-4978  or 
at  402-221-4575. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  programmatic 
Envirorunental  Impact  Statement  (EIS) 
is  to  evaluate  the  potential  degree  or 
level  of  implementation  of  the 
alternative  measures  authorized  by 
Congress,  and  their  expected 
environmental  impacts.  Because  the 
specific  components  of  the  Section  33 
program  are  not  known  at  this  time,  and 
specific  sites  have  not  been  identified 
for  development,  this  will  be  a 
programmatic  EIS  that  identifies  the 
general  impacts  and  issues  associated 
with  each  of  the  alternatives  evaluated. 
The  programmatic  EIS  provides  for  the 
coverage  of  general  matters  in  a  broader 
envirorunental  document.  Subsequent 
narrower  and  site-specific 
envirorunental  analyses  wrill  be 
performed  when  specific  projects  are 
determined  in  the  future. 


The  Missouri  River  reaches  included 
in  the  Section  33  program  are  as 
follows: 

a.  Fort  Peck  Dam  to  about  twenty 
miles  upstream  of  Lake  Sakakawea  (RM 
1770  to  RM  1580). 

b.  Garrison  Dam  to  the  upper  end  of 
Lake  Oahe  (RM  1390  to  RM  1303). 

c.  Oahe  Dam  to  about  Pierre,  South 
Dakota  (RM  1071  to  RM  1066). 

d.  About  five  miles  downstream  from 
Fort  Randall  Dam  to  Springfield,  South 
Dakota  (RM  875  to  RM  832). 

e.  Gavins  Point  Dam  to  about  20  miles 
upstream  of  Sioux  City,  Iowa  (RM  810 
toRM752). 

Scoping  meetings  will  be  held  on 
February  22,  1999  at  the  Sherman  Motor 
Inn  in  Wolf  Point,  Montana  at  6:30  p.m.; 
on  February  23,  1999  at  the  Doublewood 
Iim  in  Bismarck,  North  Dakota  at  6:30 
p.m.;  and  on  February  25,  1999  at  the 
Prairie  Inn  &  Convention  Center  in 
Vermillion,  South  Dakota  at  6:30  p.m. 
These  scoping  meetings,  as  well  as 
agency  meetings,  vdll  be  held  to  solicit 
input  on  the  issues,  studies  needed, 
alternatives  to  be  evaluated,  and  other 
related  matters.  Written  comments  will 
also  be  requested. 
Candace  M.  Thomas, 

Chief,  Environmental  &■  Economics  Section, 
Water  Resources  Branch,  Engineering 
Division. 

[FR  Doc.  9»-2185  Filed  l-2a-99;  8:45  am] 

BILUNQ  CODE  3710-62-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Information 
Management  Group,  Office  of  the  Chief 
Financial  and  Chief  Information  Officer 
invites  comments  on  the  submission  for 
OMB  review  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March  1 , 
1999. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV.  Requests 
for  copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Patrick  J.  Sherrill,  Department  of 
Education,  400  Maryland  Avenue,  SW, 


Room  5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651,  or  should 
be  electronically  mailed  to  the  internet 

address  Pat SberriU@ed.gov.  or  should 

be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  tiiat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
v«th  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Financial  and  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
'the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  January  25.  1999. 
Kent  H.  Hannaman, 

Leader.  Information  Management  Group, 
Office  of  the  Chief  Financial  and  Chief 
Information  Officer 

Ofifice  of  Vocational  and  Adult 
Education 

Type  of  Review:  New. 

Title:  National  Survey  to  Determine 
the  Need  for  Special  Education  Services. 

Frequency:  One  time. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  689. 
Burden  Hours:  668. 

Abstract:  The  Office  of  Correctional 
Education  is  conducting  a  study  to 
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(FR  Doc.  99-2  11  Filed  1-28-99;  8:45  am] 
BILUNQ  CODE  40  W-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  of  Data  by  State 
Educational  Agencies 

agency:  Nati  onal  Center  for  Education 
Statistics,  De  partment  of  Education. 
ACTION:  Noti(  e  of  dates  of  submission  of 
state  revenue  and  expenditure  reports 
for  fiscal  yea- 1998  and  of  revisions  to 
those  reports 


summary:  The  Secretary  of  Education 
announces  d  ites  for  the  submission  by 
state  educational  agencies  (SEAs)  of 
expenditure  »nd  revenue  data  and 
average  dail\  attendance  statistics  on  ED 
Form  2447  (tie  National  Public 
Education  Financial  Survey)  for  fiscal 
year  (FY)  19<  8.  The  Secretary  sets  these 
dates  to  ensu  re  that  data  are  available  to 
serve  as  the  \  asis  for  timely  distribution 
of  Federal  fuids.  The  U.S.  Bureau  of  the 
Census  is  the  data  collection  agent  for 
the  Department's  National  Center  for 
Education  Statistics  (NCES).  The  data 
will  be  publi  >hed  by  NCES  and  will  be 
used  by  the  J  ecretary  in  the  calculation 
of  allocation!;  for  FY  2000  appropriated 
funds. 

DATES:  The  d  ate  on  which  submissions 
will  first  be  i  ccepted  is  March  15, 1999. 
The  mandate  ry  deadline  for  the  final 
submission  cf  all  data,  including  any 
revisions  to  jreviously  submitted  data, 
is  September  7,  1999. 
ADDRESSES:  2  EAs  may  mail  ED  Form 
2447  to:  Bun  au  of  the  Census, 
ATTENTION :  Governments  Division, 
Washington,  IX  20233-6800. 

Altemativdly,  SEAs  may  hand  deliver 
submissions  to:  Governments  Division, 
Bureau  of  th<  Census,  8905  Presidential 
Parkway,  Washington  Plaza  II,  Room 
508,  Upper  N  larlboro,  MD  20772,  by  4 
p.m.  (Eastern  Time). 

If  an  SEA'S  submission  is  received  by 
the  Bureau  o  '  the  Census  after 
September  8  in  order  for  the 
submission  tj  be  accepted,  the  SEA 
must  show  o  le  of  the  following  as  proof 
that  the  subn  lission  was  mailed  on  or 
before  the  mi  indatory  deadline  date: 

1.  A  legibl  '  dated  U.S.  Postal  Service 
postmark. 

2.  A  legibld  mail  receipt  with  the  date 
of  mailing  sti  imped  by  the  U.S.  Postal 
Service. 


3.  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

4.  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

If  the  SEA  mails  ED  Form  2447 
through  the  U.S.  Postal  Service,  the 
Secretary  does  not  accept  either  of  the 
following  as  proof  of  mailing: 

1.  A  private  metered  postmark. 

2.  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Note:  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  fxjstmark.  Before 
relying  on  this  method,  an  SEA  should  check 
with  its  local  post  office. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lawrence  R.  MacDonald,  Chief,  Bureau 
of  the  Census,  ATTENTION: 
Governments  Division,  Washington,  DC 
20233-6800.  Telephone:  (301)  457- 
1574.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternate  format 
(e.g..  Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to:  Frank 
Johnson,  National  Center  for  Education 
Statistics,  U.S.  Department  of 
Education,  Washington,  DC  20208- 
5651.  Telephone:  (202)  219-1618. 
SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  section  404(a)  of  the 
National  Education  Statistics  Act  of 
1994  (20  U.S.C.  9003(a)),  which 
authorizes  NCES  to  gather  data  on  the 
financing  of  education,  NCES  collects 
data  annually  from  SEAs  through  ED 
Form  2447.  The  report  fi-om  SEAs 
includes  attendance,  revenue,  and 
expenditure  data  from  which  NCES 
determines  the  average  state  per  pupil 
expenditure  (SPPE)  for  elementary  and 
secondary  education,  as  defined  in  the 
Elementarv  and  Secondary  Education 
Act  of  1965  (ESEA)  (20  U.S.C.  8801 
(12)). 

In  addition  to  using  the  SPPE  data  as 
useful  information  on  the  financing  of 
elementary  and  secondary  education, 
the  Secretary  uses  these  data  directly  in 
calculating  allocations  for  certain 
formula  grant  programs,  including  Title 
I  of  the  Elementary  and  Secondary 
Education  Act  of  1965  as  amended  by 
the  Improving  America's  Schools  Act  of 
1994  (Title  I).  Impact  Aid,  and  Indian 
Education.  Other  programs  such  as  the 
Goals  2000:  Educate  America  Act,  the 
Technology  Literacy  Challenge  Fund, 
the  Education  for  Homeless  Children 
and  Youth  Program  under  Title  VII  of 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act,  the  Dwight  D. 
Eisenhower  Professional  Development 


Program,  and  the  Safe  and  Drug-Free 
Schools  and  Communities  Program 
make  use  of  SPPE  data  indirectly 
because  their  formulas  are  based,  in 
whole  or  in  part,  on  State  Title  I 
allocations. 

In  January  1999,  the  Bureau  of  the 
Census,  acting  as  the  data  collection 
agent  for  NCES,  will  mail  to  SEAs  ED 
Form  2447  with  instructions  and 
request  that  SEAs  submit  data  to  the 
Bureau  of  the  Census  on  March  15, 
1999,  or  as  soon  as  possible  thereafter. 
SEAs  are  urged  to  submit  accurate  and 
complete  data  on  March  15,  or  as  soon 
as  possible  thereafter,  to  facilitate  timely 
processing.  Submissions  by  SEAs  to  the 
Bureau  of  the  Census  will  be  checked 
for  accuracy  and  returned  to  each  SEA 
for  verification.  All  data,  including  any 
revisions,  must  be  submitted  to  the 
Bureau  of  the  Census  by  an  SEA  not 
later  than  September  7,  1999. 

Having  accurate  and  consistent 
information,  on  time,  is  critical  to  an 
efficient  and  fair  allocation  process,  as 
well  as  the  NCES  statistical  process.  To 
ensure  timely  distribution  of  Federal 
education  funds  based  on  the  best,  most 
accurate  data  available,  NCES 
establishes,  for  allocation  purposes, 
September  7, 1999,  as  the  final  date  by 
which  ED  Form  2447  must  be 
submitted.  However,  if  an  SEA  submits 
revised  data  after  the  final  deadline  that 
results  in  a  lower  SPPE  figure,  its 
allocations  may  be  adjusted  downward 
or  the  Department  may  request  the  SEA 
to  return  funds.  SEAs  should  be  aware 
that  all  of  these  data  are  subject  to  audit 
and  that,  if  any  inaccuracies  are 
discovered  in  the  audit  process,  the 
Department  may  seek  recovery  of 
overpayments  for  the  applicable 
programs.  If  an  SEA  submits  revised 
data  after  September  7.  the  data  may 
also  be  too  late  to  be  included  in  the 
final  NCES  published  dataset. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  via  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or,  toll  free  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
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electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  oSicial  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Authority:  20  U.S.C.  9003(a). 

Dated:  January  25, 1999. 

C  Kent  McGuire, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

(FR  Doc.  99-2162  Filed  1-28-99;  8:45  ami 

BH.UNQ  COOE  M)00-«\-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science  and  Office  of 
Environmental  Management;  Office  of 
Science  Financial  Assistance  Program 
Notice  99-06;  Environmental 
Management  Science  Program: 
Research  Related  to  Sut>surface 
Contamination/Vadose  Zone  Issues 

AGENCY:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Correction. 

hi  notice  document  99-543  beginning 
on  page  1607,  in  the  issue  of  Monday, 
January  11,  1999,  make  the  following 
correction: 

On  page  1608,  in  the  third  column, 
under  the  heading  "Preapplications",  in 
the  third  line  the  date  should  read 
"February  9, 1999". 

Issued  in  Washington,  DC  on  January  20, 
1999. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 
[FR  Doc.  99-2175  Filed  1-28-99;  8:45  am] 

BILUNO  CODE  e4«<M)1-U 


DEPARTMENT  OF  ENERGY 

Golden  Field  Office;  Notice  of 
Solicitation  for  Financial  Assistance 
Applications;  Million  Solar  Roofs 
Initiative  Small  Grant  Program  for  State 
and  Community  Partnerships 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Solicitation  for 
Financial  Assistance  Applications 
Number  DE-PS36-99GO10419. 

summary:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.8,  is  announcing  its  intention  to 
solicit  applications  for  Million  Solar 
Roofs  Program  for  State  and  Community 
Partnerships.  The  selected  applicant's 


will  receive  financial  assistance  under  a 
grant  with  DOE. 

DATES:  The  soUcitation  will  be  issued  on 
or  about  January  22,  1999. 
ADDRESSES:  To  obtain  a  copy  of  the 
Solicitation  once  it  is  issued,  interested 
parties  must  access  the  Golden  Field 
Office  Application,  Award  and 
SoUcitation  page  at  http:// 
www.eren.doe.gov/golden/solicit.htm, 
click  on  "solicitations"  and  then  locate 
the  solicitation  number  identified 
above.  DOE  does  not  intend  to  issue 
written  copies  of  the  solicitation. 
SUPPLEMENTARY  INFORMATION:  DOE's 
Million  Solar  Roofs  (MSR)  Initiative  is 
an  initiative  to  install  solar  energy 
systems  on  one  million  U.S.  buildings 
by  2010.  It  was  announced  by  President 
CUnton  on  Jime  26, 1997  in  his  speech 
before  the  United  Nations  Session  on 
Environment  and  Development.  This 
effort  includes  two  types  of  solar  energy 
technology — photovoltaics  that  produce 
electricity  from  sunlight  and  solar 
thermal  panels  that  produce  heat  for 
domestic  hot  water,  space  heating  or 
heating  swimming  pools.  A  key  strategy 
of  the  Initiative  is  to  catalyze  market 
demand  in  local  areas  through  the 
establishment  of  State  and  Community 
MSR  Partnerships.  The  Congressional 
language  in  Public  Law  105-245 
authorizing  these  funds  specifically 
directs  DOE  to  use  these  funds  to 
eUminate  barriers  to  the  use  of  solar 
energy  systems  and  to  support 
partnerships.  The  overall  goal  of  this 
solicitation  is  to  assist  State  and 
Community  Partnerships  in  contnbuting 
to  the  installation  of  one  milUon  solar 
energy  systems  on  U.S.  rooftops  by  the 
yefir  2010.  This  solicitation  is  only  open 
to  both  existing  and  new  MSR  State  and 
Conununity  Partnerships.  These 
Partnerships  bring  together  business, 
government  and  community 
organizations  at  the  regional  level  with 
a  commitment  to  install  a  pre- 
determined number  of  solar  energy 
systems.  There  were  nine  such  existing 
partnerships  under  the  MSR  Initiative, 
as  of  October  1,  1998.  They  received 
their  MSR  Partnership  designation  by 
writing  a  letter  of  commitment  to  DOE 
with  their  goal  for  actual  installations  by 
2010.  In  return,  DOE  provides  access  to 
a  variety  of  financing  options;  training 
and  technical  assistance  from  DOE's 
existing  infrastructure;  recognition  and 
support;  and  a  link  to  solar  energy 
businesses,  associations  and  related 
industries  that  can  provide  assistance. 
New  MSR  Partnerships  can  declare  their 
intent  to  join  the  Initiative  by  including 
such  a  letter  with  their  application  for 
this  solicitation.  A  complete  description 
of  partnerships  and  their  representative 


activities  can  be  found  in  Appendix  A 
and  on  the  MSR  website  at  http// 
www.MillionSolarRoofs.org. 

DOE's  Office  of  Energy  Efficiency  and 
Renewable  Energy  will  only  consider 
proposals  from  interested  State  and 
Community  Partnerships  to  help  fund 
their  MSR  program  development  and 
implementation  activities.  Projects  will 
be  managed  by  the  DOE  Regional 
Support  Offices.  DOE  intends  to  allocate 
a  portion  of  total  available  funding  to 
each  of  the  six  DOE  regions  based  on  a 
formula  that  considers  existing 
partnerships  and  the  potential  for  new 
partnerships  to  be  established. 
Applicants  will  only  be  comi}eting 
against  other  partnerships  in  their  DOE 
region. 

The  project  or  activity  must  be 
conducted  in  a  designated  MSR 
partnership  community.  Any  member  of 
a  State  or  Community  Partnership, 
except  industry  associations,  can  apply 
on  b^alf  of  the  Partnership,  including 
builders,  energy  service  providers, 
utilities,  non-governmental 
organizations,  local  governments,  state 
governments,  or  Federal  government 
agencies.  The  different  organizations/ 
offices  involved  in  a  State  or 
Community  Partnership  are  encouraged 
to  collaborate  on  their  response  to  this 
solicitation.  There  is  no  cost-sharing 
requirement  for  these  grants  althou^ 
cost-sharing  will  be  considered  in  the 
selection  process.  Subject  to  the 
availability  of  funds,  multiple  Awards 
for  a  total  of  $600,000  (DOE  funding)  in 
Fiscal  Year  (FY)  1999  are  anticipated  as 
a  result  of  this  Solicitation 
(approximately  12  to  30  small  grants, 
$10,000  to  $50,000  in  size)  will  be 
awarded.  Solicitation  number  DE- 
PS36-99GO10419  will  include  complete 
information  on  the  program  including 
technical  aspects,  funding,  application 
preparation  instructions,  application 
evaluation  criteria,  and  other  factors 
that  will  be  considered  when  selecting 
applications  for  funding.  No  pre- 
application  conference  is  planned. 
Issuance  of  the  solicitation  is  planned 
on  or  about  January  22  ,  1999,  with 
responses  due  on  February  19,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Adams,  Contracting  Officer,  at 
303-275^722,  e-mail 

ruth adams@nrel.gov,  or  Robert 

Martin,  Project  Officer,  at  303-275- 
4763,  e-mail  robert martin@nrel.gov. 

Issued  in  Golden,  Colorado,  on  January  21, 
1999. 

Ruth  E.  Adams, 
Chief,  Procurement,  GO. 
IFR  Doc.  99-2177  Filed  1-28-93;  8:45  am) 
BILLING  COOE  MS0-01-P 
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DEPARTMENT  OF  ENERGY 

Office  of  Science;  Basic  Energy 
Sciences  Ac^isory  Committee 

agency:  Depbrtment  of  Energy. 
ACTION:  Notif  e  of  open  meeting. 


SUMMARY:  This  notice  announces  a 
meeting  of  ti  e  Basic  Energy  Sciences 
Advisory  Committee  (BESAC).  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  86  Stat.  770)  requires  that  public 
notice  of  thei  ;e  meetings  be  announced 
in  the  Fedenil  Register. 
DATES:  Wedresday,  February  24,  1999, 
8:30  a.m.  to  !i:00  p.m.;  and  Thursday, 
February  25,  1999,  8:30  a.m.  to  2:00 
p.m. 

ADDRESSES:  I }aithersburg  Hilton,  620 
Perry  Parkwiiy,  Gaithersburg.  MD  20877. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Lone  Office  of  Basic  Energy 
Sciences;  UiS.  Department  of  Energy; 
19901  Germantown  Road;  Germantowm, 
MD  20874-1290:  Telephone:  301-903- 
5565.  I 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  The  purpose 
of  this  meeting  is  to  provide  advice  and 
guidance  with  respect  to  the  basic 
energy  sciences  research  program. 

Tentative  figenda:  Agenda  will 
include  disciissions  of  the  following: 

•  Opening  Remarks  and  Introduction 
from  Dr.  Maj  tha  Krebs,  Director,  Office 
of  Science 

•  Fiscal  YJear  2000  Budget  Status 

•  Scientif  c  Simulation  Initiative 
Update 

•  Report  i  "om  the  National  Institutes 
of  Health  (N  H)  on  NIH  Macromolecular 
Crystallography  Activities  at 
Synchrotron^Radiation  Light  Sources 

•  Status  at  the  Spallation  Neutron 
Source  Science  Program 

•  User  Fe^s  at  Basic  Energy  Sciences 
Facilities 

•  Report  ( if  the  Solid  State  Sciences 
Committee  c  n  Condensed-Matter  and 
Materials  Ph  ysics 

•  BESAC  Fourth  Generation  Light 
Source  Pane  I  Report 

•  BESAC  E-Beam  Review  Status 

•  Update  on  Complex  and  Collective 
Phenomena  Workshop 

•  BESAQ  Office  of  Science— 
Roadmappii  ig 

Public  Paiticipation:  The  meeting  is 
open  to  the  )ublic.  If  you  would  like  to 
file  a  writtei  i  statement  with  the 
Committee,  you  may  do  so  either  before 
or  after  the  i  neeUng.  If  you  would  like 
to  make  oral  statements  regarding  any  of 
the  items  or  the  agenda,  you  should 
contact  Shai  on  Long  at  301-903-6594 
(fax)  or  sheiiJDn.long@science.doe.gov  (e- 
mail).  You  must  make  your  request  for 


an  oral  statement  at  least  5  business 
days  before  the  meeting.  Reasonable 
provision  will  be  made  to  include  the 
scheduled  oral  statements  on  the 
agenda.  The  Chairperson  of  the 
Committee  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business.  Public  comment  will  follow 
the  10-minute  rule. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room; 
lE-190,  Forrestal  Building;  1000 
Independence  Avenue,  SW; 
Washington,  DC,  between  9:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC  on  January  26, 
1999. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
(FR  Doc.  99-2176  Filed  1-28-99;  8:45  ami 

BILUNQ  COOC  S4S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 45-000] 

Williams  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

January  25, 1999. 

Take  notice  that  on  January  11,  1999, 
as  supplemented  on  January  19, 1999, 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams),  One  Williams  Center,  P.O. 
Box  3288,  Tulsa,  Oklahoma  74101,  filed 
in  Docket  No.  CP99-145-O00  a  request 
pursuant  to  Sections  157.205  and 
157.212(a)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212(a))  for 
authorization  to  utilize  facilities 
installed  for  the  delivery  of  NGPA 
Section  311  transportation  gas  to 
Missouri  Public  Service  (MPS)  for  the 
Greenwood  (Greenwood)  power  plant 
located  in  Jackson  County,  Missouri,  for 
purposes  other  than  NGPA  Section  311 
transportation  under  Williams  blanket 
certificate  issued  in  Docket  No.  CP82- 
479-000,  all  as  more  fully  set  forth  in 
the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williams  states  that  the  facilities 
consist  of  a  16-inch  tap  on  its  20-inch 
Grain  Valley  pipeline  (Line  XMA)  and 
a  triple  run  orifice  meter  setting,  a  10' 
X  12'  meter  house,  electronic  flow 
measurement  equipment,  and 
appurtenant  facilities  setting  on  a  50'  by 


105'  site  in  the  plant  yard.  Williams 
anticipates  that  these  facilities  will  be 
used  for  deliveries  of  gas  other  than 
NGPA  Section  311  transportation  and  is 
seeking  authorization  to  perform  those 
deliveries.  Williams  states  that  it  began 
delivering  gas  to  MPS  for  Greenwood  on 
December  19, 1996  with  an  initial 
delivery  of  1,915  Dth.  The  annual 
volume  to  be  delivered  is  estimated  to 
be  685,000  Dth  increasing  to  729,000 
Dth  within  three  years.  Williams 
estimates  that  the  peak  day  volume  will 
be  25,000  Dth.  Williams  notes  that 
subject  authorization  will  allow  MPS 
receipt  point  and  capacity  release 
flexibility  in  the  future. 

Williams  states  the  operation  of  the 
subject  facilities  will  have  no  impact  on 
its  peak  day  or  annual  deliveries  since 
the  power  plant  load  is  primarily  from 
May  through  October.  According  to 
Williams,  the  cost  to  construct  the 
subject  facilities  was  $249,942,  which 
was  fully  reimbursed  by  MPS.  Williams 
contends  that  since  it  is  an  open  access 
transporter  pursuant  to  Section  284 
blanket  certificate,  the  volume  of  gas 
delivered  to  MPS  after  the  request  will 
not  exceed  the  volume  of  gas  authorized 
prior  to  the  request.  Williams  has 
attached  copies  of  its  clearance  letters 
from  the  Missouri  Department  of 
Natural  Resources,  the  U.S.  Fish  and 
Wildlife  Service,  and  the  Missouri  State 
Historic  Preservation  Officer. 
Additionally,  Williams  has  attached  a 
copy  of  its  Upland  Erosion  Control, 
Revegetation  and  Maintenance  Plan 
utilized  in  the  construction  of  the 
facilities.  Williams  states  that  it  is 
sending  a  copy  of  the  request  to  the 
Missouri  Public  Service  Commission. 
Williams  states  that  the  proposal  is  not 
prohibited  by  an  existing  tariff,  and 
Williams  has  sufficient  capacity  to 
accomplish  the  deliveries  specified 
without  detriment  or  disadvantage  to  its 
other  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  ujider  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
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authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-2154  Filed  1-28-99:  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

January  25. 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2731-020. 

c.  Date  Filed:  May  27.  1998. 

d.  Applicant:  Central  Vermont  Public 
Service  Corporation. 

e.  Name  of  Project:  Weybridge  Project. 

f.  Location:  On  Otter  Creek,  at  river 
mile  19.5  from  the  confluence  with  Lake 
Champlain,  in  Addison  County, 
Vermont.  There  are  no  federal  lands 
located  vdthin  the  project  area. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact:  Mr.  John  C. 
Greenan,  P.E.,  Central  Vermont  Public 
Service  Corporation,  77  Grove  Street, 
Rutland.  Vermont  05701,  (802)  747- 
5707. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Jack 
Duckworth,  E-mail  address, 
jack.duckworth@ferc.fed.us,  or 
telephone  (202)  219-2818. 

j.  Deadline  for  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions:  60  days 
from  the  issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission  888  First  Street, 
NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 


k.  Status  of  environmental  analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  a  30-foot-high,  302.6-foot- 
long  concrete  gravity  dam  consisting  of 
two  spillway  sections,  a  150- foot-long 
west  spillway  section,  topped  with  a  6- 
foot-high  hinged  steel  flashboard,  and 
abutted  by  a  20-foot-wide  and  10-foot- 
high  Taintor  gate,  and  a  11 6- foot-long 
east  spillway  section  topped  with  an 
automatically  inflated  rubber  weir;  (2)  a 
1.5-mile-long,  62-acre  impoundment 
with  a  normal  water  surface  elevation  of 
174.3  feet  above  mean  sea  level  (msl); 
(3)  a  powerhouse  integral  with  the  dam 
containing  a  single  turbine  generator 
with  an  installed  capacity  of  3,000 
kilowatts  (kW);  (4)  transmission 
facilities;  and  (5)  appurtenant  facilities. 

m.  Locations  of  tne  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE..  Room, 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  wrww.ferc.fed.us. 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  shown  in 
item  h. 

n.  this  notice  also  consists  of  the 
following  standard  paragraph:  DlO. 

DlO.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  commission  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20,  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS".  "REPLY 
COMMENTS", 

"RECOMMENDATIONS".  "TERMS 
AND  CONDITIONS",  or 
"PRESCRIPTIONS";  (2)  set  forth  in  the 
heading  the  name  of  the  appUcant  and 


the  project  nimiber  of  the  application  to 
which  the  filing  response;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
fifing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed    . 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  person  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
19  CFR  4.34(b),  and  385.2010. 
David  P.  Boergers, 
Secretary. 

(FR  Doc.  99-2155  Filed  1-28-99;  8:45  am] 
BILUNQ  CODE  (rir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental,  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

January  25.  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2737-002. 

c.  Date  Filed:  June  25,  1998. 

d.  Applicant:  Central  Vermont  Public 
Service  Corporation. 

e.  Name  of  Project:  Middlebury  Lower 
Project. 

f.  Location:  On  Otter  Creek,  at  river 
mile  24.5  from  the  confluence  with  Lake 
Champlain,  in  Addison  County, 
Vermont.  There  are  no  federal  lands 
located  within  the  project  area. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  791(a)-625(r). 

h.  Applicant  Contact:  Mr.  John  C. 
Greenan,  P.E.,  Central  Vermont  Public 
Service  Corporation,  77  Grove  Street, 
Rutland,  Vermont  05701.  (b02)  747- 
5707. 


4646 


Federal  Register /Vol.  64,  No.  19 /Friday.  January  29.  1999 /Notices 


i.  FERC  C  jntact:  Any  questions  on 
this  notice  s  hould  be  addressed  to  Jack 
Duckworth,  E-mail  address, 
jack.duckworth@ferc.fed.us,  or 
telephone  (io2)  219-2818. 

j.  Deadliiie  for  comments, 
recommend  itjons.  terms  and 
conditions,  md  prescriptions:  60  days 
from  the  issuance  date  of  this  notice. 

All  docuiients  (original  and  eight 
copies)  shoi^ld  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  (tomraission,  888  First 
Street,  NE,  A^ashington,  DC  20426. 

The  Comitiission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  docuiaents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  [whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  dociunenis  with  the  Commission 
relating  to  tlje  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  re  source  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resourc(  t  agency. 

k.  Status  c  f  environmental  analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  tikis  time. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (II  a  30-foot-high,  478-foot- 
long  concrete  gravity  dam  consisting  of 
two  ogee  spillway  sections,  a  123-foot- 
long  western  spillway  section,  and  a 
260-foot-long  eastern  spillway  section; 

(2)  a  1-mile-long,  16  acre  impoundment 
with  a  normal  water  surface  elevation  of 
314.5  feet  abbve  mean  sea  level  (msl); 

(3)  a  powerhJDuse  integral  with  the  dam 
containing  tftree  Francis  turbine  units 
for  a  total  initalled  capacity  of  2,250 
kilowatts  (kW);  (4)  transmission 
facilities;  and  (5)  appurtenant  facilities. 

m.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  a^d  reproduction  at  the 
Commissionts  Public  Reference  Room, 
located  at  8 
2A,  Washin; 
(202)  208-1 
viewed  on 
Call  (202)  2 
copy  is  also 
reproductio 
item  h. 

n.  This  no 
following  St 

DlO.  Filini 
Documents 


First  Street,  NE,  Room 
on,  DC  20426.  or  by  calling 
|71.  The  application  may  be 

web  at  www.ferc.fed.us. 
1-2222  for  assistance.  A 
ivailable  for  inspection  and 
at  the  address  shown  in 


ce  also  consists  of  the 
dard  paragraph:  DlO. 
and  Service  of  Responsive 
The  application  is  ready 

for  environnaental  analysis  at  this  time, 

and  the  Com  nission  is  requesting 

comments,  n  iply  comments, 

recommendations,  terms  and 

conditions,  and  prescriptions. 
The  Commission  directs,  pursuant  to 

Section  4.34(  3)  of  the  Regulations  (see 


Order  No.  533  issued  May  8,  1991,  56 
FR  23108,  May  20,  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  rely 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS",  "Recommendations," 
"TERMS  AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
v«th  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  fisted  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 
David  P.  Boergers, 
Secretary. 

(FR  Doc.  99-2156  Filed  1-28-99;  8:45  am) 
BILUNG  COOe  6717-01-M 


DEPARTMENT  OF  ENERGY 
Western  Area  Power  Administration 
Resource  Pool  Size 

agency:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  public  process  on 
resource  pool  size  and  notice  of 
informal  public  information  meetings. 


SUMMARY:  The  Western  Area  Power 
Administration  (Western)  is  seeking 
public  comment  on  the  size  of  project- 
specific  resource  pools  needed  to  meet 
the  fair  share  needs  of  Native  American 
tribes  in  the  marketing  areas  served  by 
the  Central  Valley  Project,  Washoe 
Project,  and  the  Salt  Lake  City  Area 
Integrated  Projects. 

DATES:  The  consultation  and  comment 
period  wrill  end  March  1, 1999.  To  be 
assured  of  consideration,  written 
comments  must  be  received  by  the  end 
of  the  consultation  and  comment 
period. 

Three  informal  public  information 
meetings  have  been  scheduled.  The  first 
will  be  held  on  February  3.  1999, 
starting  at  9  a.m.  at  Western's  Desert 
Southwest  Regional  Office,  615  South 
43rd  Avenue,  Phoenix,  Arizona.  The 
second  will  be  held  on  February  5, 
1999,  starting  at  9  a.m.  at  the 
Department  of  Energy's  Training  Center, 
1401  Maxwell,  Kirtland  Air  Force  Base 
NE.,  Albuquerque,  New  Mexico.  The 
third  will  be  held  on  February  9,  1999, 
starting  at  1:30  p.m.  at  Western's  Sierra 
Nevada  Regional  Office,  114  Parkshore 
Drive,  Folsom,  California.  The  purpose 
of  the  informal  meetings  is  to  educate 
Native  Americans  on  Western's  power 
allocation  policies,  including  the 
resource  pool  that  will  be  the  source  of 
allocations  of  power  to  ehgible  Native 
American  tribes.  Although  the  target 
audience  for  these  workshops  is  Native 
American  tribes,  these  meetings  are 
open  to  the  public. 

ADDRESSES:  Written  comments  may  be 
hand-delivered,  mailed,  emailed,  or 
faxed  to  Robert  C.  Fullerton,  Project 
Manager,  Corporate  Services  Office, 
Western  Area  Power  Administration, 
1627  Cole  Boulevard,  P.O.  Box  3402, 
Golden,  CO  80401-0098,  telephone 
(303)  275-2700.  fax  (303)  275-1290. 
email:  fullerto@wapa.gov.  All 
documentation  developed  or  retained  by 
Western  during  the  course  of  this  pubhc 
process  will  be  available  for  inspection 
and  copying  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Fullerton,  Project  Manager, 
Corporate  Services  Office,  Western  Area 
Power  Administration.  1627  Cole 
Boulevard,  P.O.  Box  3402.  Golden.  CO 
80401-0098.  telephone  (303)  275-2700, 
email:  fullerto@wapa.gov. 

Joel  K.  Bladow,  Regional  Manager, 
Rocky  Mountain  Region,  Western  Area 
Power  Administration,  P.O.  Box  3700. 
Loveland,  CO  80539-3003,  telephone 
(970)  490-7201,  email: 
bladow@wapa.gov. 

J.  Tyler  Carlson,  Regional  Manager, 
Desert  Southwest  Region,  Western  Area 
Power  Administration.  P.O.  Box  6457, 
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Phoenix,  AZ  85005-6457,  telephone 
(602)  352-2453,  email: 
carlson@wapa.gov. 

David  Sabo,  Customer  Service  Center 
Manager,  Colorado  River  Storage 
Project,  Western  Area  Power 
Administration,  P.O.  Box  11606,  Salt 
Lake  City,  UT  84147-0606,  telephone 
(801)  524-6372,  email:  sabo@wapa.gov. 

Jerry  W.  Toenyes,  Regional  Manager, 
Sierra  Nevada  Region,  Western  Area 
Power  Administration,  114  Parkshore 
Drive,  Folsom,  CA  95630-^710, 
telephone  (916)  353-4418,  email: 
toenyes@wapa.gov. 

Gerald  C.  Wegner,  Regional  Manager, 
Upper  Great  Plains  Region,  Western 
Area  Power  Administration,  P.O.  Box 
35800,  Billings,  MT  59107-5800, 
telephone  (406)  247-7405. 
email:wegner@wapa.gov. 
SUPPLEMENTARY  INFORMATION:  Western's 
inquiry'  on  the  impact  of  electric  utility 
restructuring  started  pursuant  to  the 
publication  of  notice  in  the  Federal 
Register  on  December  1.  1998  (63  FR 
66166).  We  sought  input  on  six 
questions  to  help  in  the  consideration  of 
the  impact  of  electric  utility  industry 
restructuring  on  the  way  that  Western 
allocates  power.  While  the  comment 
period  for  this  inquiry  closed  on  January 
15,  1999,  a  separate  issue  has  been 
identified  that  must  be  addressed  before 
completion  of  pending  marketing  plans. 
That  issue  is  the  size  of  the  project- 
specific  resource  pools  that  are  needed 
to  meet  the  fair  share  needs  of  Native 
American  tribes.  The  resource  pools  are 
derived  from  power  that  is  not  extended 
to  existing  long-term  firm  power 
customers. 

Considerable  attention  was  devoted  to 
the  resource  pool  issue  during  the 
course  of  development  of  the  Energy 
Planning  and  Management  Program 
(Program)  (60  FR  54151).  The  Program, 
which  was  adopted  on  October  20, 
1995,  established  a  framework  for  the 
project-specific  allocation  of 
hydropower.  Pursuant  to  the  Program, 
Western  signed  resource  extension 
contracts  with  existing  customers  of  the 
Pick-Sloan  Missouri  Basin  Program- 
Eastern  Division  and  the  Loveland  Area 
Projects.  Resource  pools  of  up  to  6 
percent  of  the  marketable  resource  were 
set  aside  to  meet  a  fair  share  of  the 
needs  of  new  customers,  including 
Native  American  tribes,  and  other 
purposes  as  determined  by  Western. 
Four  percent  of  the  marketable  resource 
was  initially  made  available,  and 
additional  resource  pool  increments  of 
up  to  1  percent  will  be  made  available 
5  and  10  years  into  the  20-year  contract 
term. 

While  the  resource  pools  size  for  the 
Pick-Sloan  Missouri  Basin  Program- 


Eastern  Division  and  the  Loveland  Area 
Projects  has  already  been  determined, 
the  Program  anticipated  that  the 
resource  pool  size  for  the  Central  Valley 
Project,  Washoe  Project,  and  Salt  Lake 
City  Area  Integrated  Projects  would  be 
determined  on  a  project-specific  basis. 
In  February  of  1997,  Western  proposed 
application  of  the  Program  to  the  Salt 
Lake  City  Area  Integrated  Projects,  and 
further  proposed  "an  initial  resource 
pool  of  up  to  4  percent  of  available 
Federal  resource  ...  for  new  customers 
to  encourage  customer  development  of 
new  technologies  for  conservation  or 
renewable  resources  and  for 
contingencies."  In  that  Federal  Register 
notice,  published  on  February  26, 1997 
(62  FR  8709),  Western  also  proposed 
potential  reductions  to  resource 
commitments  5  and  10  years  into  the 
contract  term,  for  the  same  purposes  as 
the  initial  resource  pool. 

On  that  same  day,  Western 
announced  its  Proposed  2004  Power 
Marketing  Plan,  which  provided  for 
marketing  of  power  from  Central  Valley 
Project  and  Washoe  Project  powerplants 
after  the  year  2004.  In  a  Federal  Register 
notice  pubhshed  at  62  FR  8710,  Western 
proposed  a  4  percent  initial  resource 
pool  for  new  allocations  and  an 
additional  incremental  resource  pool  of 
up  to  2  percent  in  the  year  2014. 

While  there  was  considerable  public 
comment  on  resource  pool  size  as  a 
result  of  the  publication  of  these  two 
Federal  Register  notices  in  February  of 
1997,  there  is  a  need  to  receive  further 
public  comment  on  the  fair  share  needs 
of  eligible  Native  American  tribes  before 
the  size  of  project-specific  resource 
pools  can  be  decided  euid  pending 
marketing  plans  can  be  completed. 

Under  the  Program,  entities  that 
desire  to  purchase  power  from  Western 
for  resale  to  consumers,  including 
mimicipalities,  cooperatives,  public 
utility  districts,  and  public  power 
districts,  must  have  utility  status.  Native 
American  tribes  are  not  subject  to  this 
requirement.  Western  has  stated  that  we 
would  consider  arrangements  for  the 
delivery  of  the  benefits  of  cost -based 
Federal  power  to  Native  American  tribes 
without  utility  status. 

Dated:  January  22, 1999. 
Michael  S.  Hacskaylo, 

Adminstrator. 

[FR  Doc.  99-2178  Filed  1-28-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-5499-4] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availabihty  of  EPA  comments 
prepared  January  11,  1999  Through 
January  15,  1999  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  PoUcy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10,  1998  (62  FR  17856). 

Draft  EISs 

ERP  No.  D-AFS-J65287-UT  Rating 
LO,  South  Spruce  Ecosystem 
Rehabihtation  Project,  implementation, 
Dixie  National  Forest,  Cedar  City  Ranger 
District,  Iron  and  Kane  Counties.  UT. 

Summary:  EPA  review  has  not 
identified  any  potential  environmental 
impacts  which  require  substantive 
cheuiges  to  the  proposal. 

ERP  No.  I>-AFS-J65289-UT  Rating 
EC2,  Pine  Tract  Project, 
Implementation,  Coal  Lease  Tract 
(UTU-76195);  ModificaUon  to  Federal 
Coal  Lease  (U-63214  Quitchupah  Lease) 
and  Permit  Amendment  Application  to 
Subside  Box  Canyon,  Manti-La  Sal 
National  Forest,  Ferron/Price  Ranger 
District,  Emery  and  Sevier  Counties,  UT. 

Summary:  EPA  expressed 
environmental  concerns  with  the 
narrow  scope,  air  quality  analysis,  coal/ 
methane  conflicts  and  impacts  from 
transportation  of  coal.  EPA  requested 
further  information  on  cumulative 
impacts. 

ERP  No.  D-AFS-K61145-CA  Rating 
EC2,  Ansel  Adams,  John  Muir,  Dinkey 
Lakes  and  Monarch  Wildernesses, 
Proposed  New  Management  Direction, 
Amending  the  Land  and  Resource 
Management  Plans  for  the  Inyo,  Sierra 
and  Sequoia  National  Forests, 
Implementation,  Inyo,  Madera,  Mono 
and  Fresno  Counties,  CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
proposed  management  direction  for  four 
Wilderness  Areas,  and  particularly 
noted  the  lack  of  analysis  of  direct, 
indirect,  and  cumulative  impacts 
associated  with  cattle  and  sheep 
grazing.  Some  comments  were  held 
pending  the  release  of  a  revised  NEPA 
document  to  address  issues  related  to 
recreational  stock  and  commercial 
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outfitters 
comment  period. 

ERP  No 
EC2,  Spruci 
Right-of- 
Implementajtion 
Road  Constfuction 
Watershed 
National  Potest 
Idaho  Coun  y 

Summary  ■ 
environmental 
continued 
and  the 
additional 
currently  d^raded 
DEIS  does 
information 
status  of  stream 
Section  303 

ERP  No 
EC2,  Port  Hbught 
Timber  Hari  'est 


th  It  emerged  during  the  public 


pot(  nti 


not 


EiR- 


Implementa;ion 
National  Fo -est 
Tongass  Nal  ional 
Stikine  Arei 

Summary 
environn 
potential  adiferse 
on  the  mariiie 

ERP  No. 
E02.Griffoi 
Implementa  ;ion 
Revision  for 
Plan  of  Ope  i 
National 
White  Pine 

Summary 
environme 
potential  foi 
degradation 
watershed, 
information 
(EIS) regard 
mi 

waste  rock 
from  the  pre 
whether  the 

vith 


I|-AFS-L65309-ID  Rating 
Moose  and  Moose  Lake 
Analysis  Area. 

Timber  Harvesting, 
Reforestation  and 
Restoration,  Clearwater 
,  Lochsa  Ranger  District, 
ID. 
EPA  expressed 
concerns  on  the 
cutting  of  Old  Growth  forest, 

al  for  contributing 
sfediment  to  streams  that  are 
by  sediment.  The 
disclose  adequate 
concerning  water  quality. 

listings  under  CWA 
d),  and  cumulative  effects. 
-AFS-L65261-AK  Rating 
on/Cape  Fanshaw 
Sale  Project, 
,  Revision  to  Tongass 
Land  Management  Plan. 
Forest,  Chatham  and 
South  of  Juneau,  AK. 
EPA  expressed 
al  concerns  related  to  the 
impact  of  the  project 
environment. 
pS-AFS-K65193-NV  Rating 
Mining  Project, 

Updated  Information, 
Expanding  Gold  Mining, 
ations,  Humboldt-Toiyabe 

.  Ely  Ranger  District, 
i^ounty,  NV. 
EPA  expressed 

objections  based  on  the 
significant  environmental 
of  the  project-affected 
;PA  requested  additional 
in  the  Final  Supplement 
ng  water  quality  impacts, 
measures,  and 
(Characterization  of  material 
posed  mine  expansion  and 
project  impacts  were 

the  Clean  Water  Act  and 
dermit  conditions.  Mitigation 
d  jtions  were  provided. 


Fo  Bsts, 


ntaL 


tigation/nonitoring 


consistent 
applicable 
recommenc 

Final  EISs 

ERP  No.  g-AFS-J65281-UT,  Spruce 
Ecosystem  I  ecovery  Project, 
Implementa  ;ion,  Dixie  National  Forest, 
Cedar  City  F  anger  District,  Iron  County, 
UT. 

Summary: 
was  not  dee  Tied 
comment  le  ter  was  sent  to  the 


Review  of  the  Final  EIS 
necessary.  No  formal 


ije 
F- 


Hlll 


preparing  a 
ERP  No  ' 
Fourmile 

Project,  Conjstruction 
Maintenance 
Geothermal 
Geothermal 


ency. 

BLM-K65275-CA, 

Geothermal  Development 
Operation  and 

49.9  megawatt  (MW) 
Power  Plant,  Federal 
Leases  CA-21924  and  CA- 


21926,  Glass  Mountain  Known 
Geothermal  Resource  Area,  Klamath  and 
Modoc  National  Forests,  Siskiyou  and 
Modoc  Counties,  CA. 

Summary:  EPA  continued  to  express 
environmental  objections  based  on 
potential  adverse  impacts  to  water 
resources.  These  impacts  would  likely 
be  less  than  significant,  assuming 
proper  implementation  of  mitigation, 
monitoring  and  contingency  plans.  EPA 
also  acknowledged  the  strong  public 
opposition  to  the  proposed  project,  and 
questioned  the  need  for  the  project  at 
this  time,  based  on  information 
provided  in  the  Final  EIS  by  the  lead 
agencies,  and  the  agencies'  obligations 
under  NEPA  to  balance  environmental 
amenities  and  values  with  economic 
and  technical  consideration  in  decision 
making. 

ERP  No.  F-NPS-L61217-OR,  Oregon 
Caves  National  Monument,  General 
Management  Plan,  Development 
Concept  Plan,  Josephine  County,  OR. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-NPS-L65277-WA,  Lake 
Crescent  Management  Plan, 
Implementation,  Olympic  National 
Park,  WA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

Dated:  January  26, 1999. 
B.  Katherine  Biggs, 

Associated  Director,  NEPA  Compliance 
Division,  Office  of  Federal  Activities. 
[FR  Doc.  99-2210  Filed  1-28-99;  8:45  am] 
BILUNG  CODE  S560-6(MJ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-fRL-5499-3] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  (202) 564-7153. 

Weekly  receipt  of  Environmental 
Impact  Statements  Filed  January  18, 
1999  Through  January  22, 1999 
Pursuant  to  40  CFR  1506.9. 

EIS  No.  990015,  FINAL  EIS,  FAA,  NY, 
Terminal  Doppler  Weather  Radar 
(TDWR)  Installation  and  Operation, 
Serve  the  John  F.  Kennedy 
International  Airports  (JFK)  and  La 
Guardia  (LFA),  Site  Specific,  Air 
Station  Brooklyn,  Borough  of  Queens, 
King  County,  NY,  Due:  March  08, 


1999,  Contact:  Jerome  D.  Schwartz 
(202)  267-9841. 

EIS  No.  990016.  FINAL  EIS,  IBR,  WA, 
Programmatic  EIS — Yakima  River 
Basin  Water  Enchancement  (Phase  2) 
Project,  Implementation,  Benton, 
Yakima  and  Kittitas  Counties,  WA. 
Due:  March  08,  1999,  Contact:  Ms. 
Lola  Sept  (208)  378-5032. 

EIS  No.  990017,  DRAFT  EIS,  IBR,  CA. 
Contra  Loma  Reservoir  Project,  Future 
Use  and  Operation  of  Contra  Costa 
Water  District.  COE  Section  404 
Permit,  Contra  Costa  County,  CA, 
Due:  March  25,  1999, Contact:  Bob 
Eckart  (916)  978-5051. 

EIS  No.  990018,  LEGISLATIVE  FINAL 
EIS,  USN.  NV,  Fallon  Naval  Air 
Station.  Renewal  of  the  B-20  Land 
Withdrawal,  City  of  Fallon,  Churchill 
County,  NV,  Due:  March  08,  1999, 
Contact:  Sam  Dennis  (650)  244-3007. 

EIS  No.  990019.  FINAL  SUPPLEMENT. 
ELM,  CO,  Glenwood  Springs 
Resource  Area,  Resource  Management 
Plan  and  Wilderness 
Recommendations,  Implementation 
and  Recommendations,  Garfield, 
Mesa,  Routt,  Eagle,  and  Pitkin 
Counties,  CO,  Due:  March  08,  1999, 
Contact:  Steve  Moore  (970)  947-2800. 

EIS  No.  990020,  DRAFT  EIS,  TVA,  TN, 
GA,  Peaking  Capacity  Additions, 
Construction  and  Operation  of 
Natural  Gas-Fired  Combustion 
Turbines,  NPDES  and  COE  Section 
404  Permits;  Three  Sites  Proposed: 
Colbert  Fossil  Plant,  Colbert  County, 
AL,  Gallatin  Fossil  Plant,  Sumner 
County,  TN  and  Johnsonville  Fossil 
Plant,  Humphreys  County,  TN,  Due: 
March  22,  1999,  Contact:  Gregory  L. 
Askew,  P.E.  (423)  632-6418. 

EIS  No.  990021.  DRAFT  EIS.  BLM.  NM. 
New  Mexico  Standards  for  PubUc 
Land  Health  and  Guidelines  for 
Livestock  Grazing  Management, 
Implementation,  NM,  Due:  May  17, 
1999,  Contact:  J.  W.  Whitney  (505) 
438-7438. 

EIS  No.  990022,  FINAL  EIS,  BLM,  AK, 
Squirrel  River  Wild  and  Scenic  River 
Suitability  Study.  Designation  and 
Non-Designation,  National  Wild  and 
Scenic  Rivers  System,  AK,  Due: 
March  08,  1999,  Contact:  Lon  Kelly 
(907)  474-2368. 

EIS  No.  990023,  DRAFT  EIS,  NPS,  AL. 
Little  River  Canyon  National  Preserve. 
General  Management  Plan. 
Implementation.  DeKalb  and 
Cherokee  Counties.  AL.  Due:  April  06. 
1999.  Contact:  William  Spring  (256) 
845-9605. 

EIS  No.  990024.  FINAL  EIS,  GSA,  VA. 
U.S.  Patent  and  Trademark  Office 
(PTO)  Consolidation,  Acquisition  of 
2.4  million  Rentable  Square  Feet  with 
a  20-year  Lease  Term,  Three  Possible 
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Sites:  Crystal  City,  Carlyle  and 
Eisenhower  Avenue,  VA,  Due:  March 
08,  1999,  Contact:  Carl  Winters  (202) 
401-1025. 

EIS  No.  990025,  DRAFT  EIS,  UMC.  AZ, 
Yuma  Marine  Corps  Air  Station 
(MCAS),  To  Improve  Ordnance 
Handling  and  Storage,  Construct  a 
new  Combat  Aircraft  Loading  Area 
(CALA);  New  Station  Ordnance  Area 
and  Relocation  of  MCAS  Yuma,  AZ, 
Due:  March  22, 1999,  Contact: 
Richard  Samrah  (520)  341-3163. 

EIS  No.  990026,  DRAFT  EIS.  AFS,  ID. 
WA.  Douglas-fir  Beetle  Project. 
Proposal  To  Harvest  Tree. 
Regenerated  Forest,  Aquatic 
Restoration  and  Fuels  Reduction, 
Idaho  Panhandle  National  Forest, 
Coeur  d'Alene  River  and  Priest  Lake 
Ranger  District  and  Colville  National 
Forest,  Newport  Ranger  District, 
Kootenai,  Shoshone  and  Bonner 
Counties,  ID  and  Pend  Orielle  County, 
WA,  Due:  March  22,  1999,  Contact: 
David  J.  Wright  (208)  664-2318. 

Amended  Notices 

EIS  No.  980526,  FINAL  EIS,  FHW,  DC, 
Canal  Road  Entrance  to  the 
Georgetown  University 
Improvements,  Reconstruction 
between  Whitehurst  Freeway  and 
Foxhall  Road,  Washington,  D.C..  Due: 
February  22,  1999,  Contact:  Edward 
Sheldal  (202)  523-0163. 
Published  FR  01-08-99— Review 

Period  extended. 

EIS  No.  990002.  DRAFT  EIS.  DOA.  MN. 
Snake  River  Watershed  Plan, 
Watershed  Protection  and  Flood 
PrevenUon,  NPDES  Permit  and  COE 
Section  404  Permit,  Marshall 
Pennington  and  Polk  Counties.  MN. 
Due:  March  01, 1999,  Contact:  Vic 
Ruhland  (612)  602-7900. 
Published  FR— 01-15-99  Correction 

of  Agency's  code  from  DOE  to  EXDA. 

Dated:  January  26, 1999. 
B.  Katherine  Biggs. 

Associated  Director,  NEPA  Compliance 
Division,  Office  of  Federal  Activities. 
[FR  Doc.  99-2211  Filed  1-28-99;  8:45  am) 
BILUNG  CODE  66eO-60-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6227-9] 

Notice  Of  Meeting  of  the  EPA's 
Chiidren's  Health  Protection  Advisory 
Committee  (CHPAC) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  notice  is  hereby 
given  that  the  next  meeting  of  the 
Children's  Health  Protection  Advisory 
Committee  (CHPAC)  will  be  held  on 
February  2-4, 1999,  at  the  Washington 
Marriott,  1221  22nd  Street,  NW, 
Washington,  D.C.  The  CHPAC  was 
created  to  advise  the  Environmental 
Protection  Agency  in  the  development 
of  regulations,  guidance  and  policies  to 
address  children's  environmental 
health. 

DATES:  Tuesday,  February  2,  1999.  Work 
Group  meetings  only;  plenary  sessions 
Wednesday,  February  3  and  Thursday, 
February  4,  1999. 

ADDRESSES:  Washington  Marriott,  1221 
22nd  Street,  NW,  Washington,  D.C. 

AGENDA  ITEMS:  The  meetings  of  the  • 
CHPAC  are  open  to  the  pubhc.  The 
Outreach  and  Communications  Work 
Group,  the  Science  and  Research  Work 
Group,  the  Regulatory  Process  Work 
Group  will  meet  from  10:00  a.m.  to  5:00 
p.m.  on  Tuesday,  February  2,  1999.  The 
Economics  and  Assessment  Work  Group 
will  meet  from  8:30  a.m.  to  4:30  p.m.  on 
Tuesday,  February  2,  1999. 

The  plenary  session  will  begin  on 
Wednesday,  February  3  from  8:30  a.m. 
to  5:00  p.m.  and  Thursday,  February  4, 
from  8:30  a.m.  to  12:30  p.m.  The 
plenary  session  will  open  with 
introductions  and  a  review  of  the 
agenda  and  objectives  for  the  meeting. 
Some  tentative  agenda  items  include 
reports  from  the  Work  Groups,  a  panel 
discussion  on  key  economics  issues  and 
a  session  on  the  role  of  economics  in 
EPA  decisionmaking.  There  will  be  a 
public  comment  period  on  Wednesday, 
February  3,  1999,  from  4:30-5:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Paula  R.  Goode,  Office  of 
Children's  Health  Protection,  USEPA, 
MC  1107,  401  M  Street,  SW, 
Washington,  D.C.  20460,  (202)  260- 
7778,  goode.paula@epa.gov. 

Dated:  January  22, 1999. 
E.  Ramona  Trovato, 

Director,  Office  of  Children 's  Health 

Protection. 

[FR  Doc.  99-2200  Filed  1-28-99;  8:45  am) 

BiLUNO  CODE  eseo-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-622&-1] 

National  Advisory  Council  for 
Environmental  Policy  and  Technology 
Reinvention  Criteria  Committee;  Public 
Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Under  the  Federal  Advisory 
Committee  Act,  P.L.  92463.  EPA  gives 
notice  of  a  meeting  of  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology's  (NACEPT) 
Reinvention  Criteria  Committee. 
NACEPT  provides  advice  and 
recommendations  to  the  Administrator 
of  EPA  on  a  broad  range  of 
environmental  policy  issues. 

The  NACEPT  Reinvention  Criteria 
Committee  (RCC)  has  been  asked  to  help 
the  Agency  understand  how  incentives 
can  be  used  most  successfully  to  inspire 
firms,  companies,  communities,  and 
individuals  to  go  beyond  mere 
compliance  with  existing  regulations 
and  to  begin  the  process  of  addressing 
outstanding  environmental  problems.  In 
particular,  the  committee  is  focusing  on 
the  following  questions: 

•  What  opportunities  exist  for  EPA  to 
use  incentives  to  promote 
environmental  stewardship  in  industry? 
In  local  communities?  In  the  general 
public? 

•  How  can  EPA  evaluate  the 
effectiveness  of  incentives  to  encourage 
environmental  stewardship  that  leads  to 
improved  environmental  results?  How 
can  EPA  measure  the  impact  that 
incentives  have  on  public  confidence? 
What  criteria  should  be  used  to  decide 
whether  the  use  of  incentives  is 
appropriate? 

•  How  can  the  concept  of 
performance  ladders  be  used  to  tailor 
incentives  most  effectively? 

This  meeting  is  being  held  to  provide 
the  EPA  with  perspectives  from 
representatives  of  state,  and  local 
governments,  environmental 
organizations,  academia,  industry,  and 
NGOs. 

DATES:  The  RCC  will  hold  a  1  V2-day 
public  meeting  at  the  Best  Western  Old 
Colony  Inn,  located  at  615  First  Street, 
Alexandria,  Virginia,  on  Monday  March 
15,  from  1:00pm  to  5:30pm  and  Tuesday 
March  16,  1999  from  8:30am  to  5:00pm. 
ADDRESSES:  Materials  or  vmtten 
comments  may  be  transmitted  to  the 
committee  through  Gwendolyn  Whitt, 
Designated  Federal  Officer.  NACEPT 
RCC,  U.S.  EPA,  Office  of  Cooperative 
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FOR  FURTHER  INFORMATION  CONTACT: 

Gwendolyn  \  Vhitt,  Designated  Federal 

Officer,  NAC  EPT.  at  (202)  260-9484. 

Dated:  January  21,  1999. 
Gordon  Schisi 
Depu  ty  Direct<^r, 
Environmenta 
IFRDoc.  99-2  99 

BILLING  CODE  aaM-60-P 


■r, 

Office  of  Cooperative 
Management. 

Filed  1-28-99:  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-853;  FRL -6055-8] 

Notice  of  Fil^g  of  Pesticide  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPi' 
ACTION:  Notiie. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chamicals  in  or  on  various 
food  commodities. 
DATES:  Cominents.  identified  by  the 
docket  control  number  PF-853,  must  be 
received  on  or  before  March  1,  1999. 
ADDRESSES:  $y  mail  submit  written 
comments  tot  Information  and  Records 
Integrity  Branch,  Public  Information  and 
Services  Divjson  (7502C),  Office  of 
Pesticides  Pipgrams,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington.  DC  20460.  In  person  bring 
comments  tot  Rm.  119,  CM  #2,  1921 
Jefferson  Da\is  Highway.  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  t^is  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  jthat  information  as 
"Confidentiail  Business  Information" 
(CBI).  CBI  shjDuld  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  pe  disclosed  except  in 
accordance  \vith  procedures  set  forth  in 
40  CFR  part ;  J.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  fo  ■  inclusion  in  the  public 


record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  119  at  the  address 
given  above,  fi-om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hoyt  Jamerson,  Registration  Support 
Branch,  Registration  Division  (7505), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  268,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway. 
ArUngton.  VA  22202.  (703)  308-9368;  e- 
mail:  jamerson.hovt@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemical  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA).  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however.  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  [PF-8531 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8:30 
a.m.  to  4  pjn..  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (PF-853)  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 


onUne  at  many  Federal  Depository 
Libraries. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities,  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  )anuary  21. 1999. 

James  lones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petitions  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petitions 
was  prepared  by  the  petitioner  and 
represents  the  views  of  the  petitioner. 
EPA  is  publishing  the  petition 
summaries  with  minor  editing.  The 
petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Interregional  Research  Project  Number 
4(IR-4) 

PP  5E4434,  5E4559  and  7E4872. 

EPA  has  received  pesticide  petitions 
(5E4434,  5E4559.  and  7E4872)  from  the 
Interregional  Research  Project  Number  4 
(IR-4),  Center  for  Minor  Crop  Pest 
Management,  Technology  Center  of  New 
Jersey,  Rutgers,  the  State  University  of 
New  Jersey,  681  U.S.  Highway  #  1 
South,  North  Brunswick,  NJ  08902- 
3390,  proposing  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(d).  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
the  fungicide  aluminum  tris  (o- 
ethylphosphonate)  (referred  to  in  this 
document  as  fosetyl-Al)  in  or  on  certain 
raw  agricultural  commodities  as 
follows: 

1.  EPA  has  received  an  amendment  to 
PP  5E4434  fi-om  IR-4  proposing  to 
amend  the  time-limited  tolerance 
established  for  blueberries  at  40  ppm. 
IR-4  requests  that  the  tolerance  for 
bluberries  be  amended  by  extending  the 
expiration  date  to  December  31,  2000. 
The  time  extension  will  allow  IR-4  to 
develop  additional  magnitude  of  residue 
data  in  support  of  a  permanent  tolerance 
for  blueberries. 

2.  PP  5E4559  proposes  the 
establishment  of  a  tolerance  for  grapes 
at  10  parts  per  million  (ppm). 
Registration  for  use  of  fosetyl-Al  on 
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grapes  would  be  limited  to  areas  east  of 
the  Rocky  Mountains  based  on  the 
geographical  representation  of  the 
residue  data  submitted. 

3.  PP  7E4872  proposes  the 
establishment  of  a  tolerance  for 
macadamia  nuts  at  0.3  ppm. 

EPA  has  determined  that  the  petitions 
contains  data  or  infonnation  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  fosetyl-Al  in  plants  is  adequately 
understood.  Adequate  data  on  the 
nature  of  the  residues  in  plants, 
including  identification  of  major 
metaboUtes  and  degradates  of  fosetyl-Al. 
are  available.  Radio  labeled  studies  on 
the  uptake,  translocation  and 
metabolism  in  plants  show  that  the 
chemical  proceeds  through  hydrolytic 
cleavage  of  the  ethyl  ester.  The  major 
residues  are  fosetyl-Al.  phosphorus  acid 
and  ethanol.  The  tolerances  are 
established  for  the  parent  only,  that  is 
fosetyl-Al.  There  is  no  reasonable 
expectation  of  residues  occurring  in 
eggs,  milk,  and  meat  of  livestock  and 
poultry  since  there  are  no  livestock  feed 
items  associated  with  commodities 
treated  with  fosetyl-Al. 

2.  Analytical  method.  Adequate 
methods  are  available  for  enforcement 
purposes.  There  are  two  analytical 
methods  acceptable  for  determining 
residues  of  fosetyl-Al  in  plants:  a  gas 
chromatography  method  is  available  for 
enforcement  of  tolerance  in  pineapple 
and  is  listed  as  Method  I  in  PAM,  Vol. 
11;  a  gas  chromatography/phosphorus 
specific  flame  photometric  detector 
(FPD-P)  method  (Rhone-Poulenc 
Method  No.  163)  for  citrus  has 
imdergone  a  successful  method  tryout 
on  oranges  and  has  been  sent  to  the  FDA 
for  inclusion  in  PAM  as  Method  II. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  A  complete  battery 
of  acute  toxicity  studies  for  fosetyl-Al 
technical  have  been  conducted.  The 
acute  oral  rat  and  primary  dermal 
irritation  studies  indicate  category  IV 
toxicity.  A  guinea  pig  dermal 
sensitization  study  shows  fosetyl-Al  is 
not  a  skin  sensitizer.  The  primary  eye 
irritation  study  in  rabbits  shows  fosetyl- 
Al  to  be  an  eye  irritant  with  Category  I 
toxicity. 

2.  Genotoxicty.  Fosetyl-Al  is  neither 
mutagenic  nor  genotoxic.  The  genetic 


toxicity  potential  of  fosetyl-Al  was 
assessed  in  several  assays. 

3.  Reproductive  and  developmental 
toxicity.  Rhone-Poulenc  concludes  that 
fosetyl-Al  is  not  a  reproductive  toxicant 
and  shows  no  evidence  of  estrogenic  or 
androgenic  related  effects. 

i  In  a  3-generation  reproduction 
study,  fosetyl-Al  was  administered  to 
rats  at  dietary  levels  of  0,  6,000,  12.000 
or  24.000  ppm.  No  adverse  effects  on 
reproductive  performance  or  pup 
survival  were  observed  in  any  dose 
group.  The  lowest-observed  adverse 
effect  level  (LOAEL)  was  established  at 
12.000  ppm  based  on  effects  on  animal 
weights  and  urinary  tract  changes.  The 
no-observed  adverse  effect  level 
(NOAEL)  for  all  effects  was  6,000  ppm. 

ii.  A  teratology  study  in  rats  dosed  via 
oral  gavage  at  500, 1,000  or  4,000 
milligrams/kilogram/day  (mg/kg/day) 
showed  a  developmental  NOAEL  of 
1,000  mg/kg.  At  4,000  mg/kg,  there  was 
maternal  toxicity,  as  evidenced  by 
effects  on  animal  weights,  maternal 
deaths,  increased  resorptions  and 
delayed  fetal  ossification. 

iii.  A  rabbit  teratology  study  showed 
no  toxic  effects  at  oral  doses  up  to  500 
mg/kg. 

Effects  of  fosetyl-Al  on  fetal 
development  were  observed  only  in  the 
rat  at  a  dose  producing  severe  maternal 
toxicity.  In  the  absence  of  maternal 
toxicity,  NOAEL  on  fetal  development 
were  observed,  i.e.  at  1,000  mg/kg/day 
in  rats  or  at  500  mg/kg/day  in  rabbits. 

4.  Subchmnic  toxicity,  m  subchronic 
studies,  no  significant  toxicity  was 
observed  even  at  doses  exceeding  the 
limit  of  1,000  mg/kg/day. 

5.  Chronic  toxicity.  Chronic  feeding 
studies  have  been  conducted  in  dogs 
and  rats.  The  LOAEL  for  chronic  effects 
of  fosetyl-Al  is  10,000  ppm  (250  mg/kg/ 
day)  based  on  a  2  year  feeding  study 
with  dogs  fed  diets  containing  0, 10,000. 
20,000  and  40,000  ppm.  This  NOAEL  is 
based  on  a  slight  degenerative  effect  on 
the  testes  at  the  20,000  ppm  dose  level. 
In  the  rat,  calculi  in  the  urinary  bladder 
and  related  histopathological  changes  in 
the  bladder  and  kidneys  of  males  and 
females  were  observed  at  30,000/40,000 
ppm  (1,500/2,000  mg/kg/day). 

6.  Carcinogenicity.  Long-term  feeding 
studios  were  conducted  with  technical 
grade  fosetyl-Al  in  mice  and  rats  and 
vfiih  monosodium  phosphite,  the 
primary  luinary  metabolite  of  fosetyl-Al, 
in  rats.  In  addition,  a  mechanistic  study 
in  rats  was  conducted  with  feeding 
levels  up  to  50,000  ppm.  Fosetyl-Al  was 
administered  via  admixture  in  the  diet 
to  CD  rats  at  target  levels  of  0,  2,000, 
8,000,  and  30,000/40,000  ppm  for 
approximately  2  years.  After  2  weeks  at 
40,000  ppm.  this  dietary  level  was 


reduced  to  30,000  ppm.  Calculi  in  the 
urinary  bladder  were  observed  for 
several  male  and  female  rats  at  30.000/ 
40,000  ppm.  Microscopic  examination 
revealed  transitional  cell  carcinomas 
and  papillomas  in  the  urinary  bladders 
of  high  dose  males.  In  addition,  a 
statistically  significant  increase  in 
adrenal  pheochromocytomas  (benign 
and  malignant  combined)  was  observed 
in  males  at  8,000  and  30,000/40,000 
ppm.  The  adrenal  slides  were 
independently  reread  by  two  consulting 
pathologists  who  found  no  significant 
dose-related  increases  in  the  incidence 
of  pheochromocytomas  or  hyperplasia. 

A  subsequent  mechanistic  study  in 
rats  conducted  with  dietary  levels  of 
8,000,  30,000  and  50,000  ppm 
demonstrated  that  the  massive  doses  of 
30,000  and  50,000  ppm  fosetyl-Al  alter 
calcium/phosphorous  homeostasis 
resulting  in  severe  acute  renal  injury, 
similar  to  that  observed  in  the  chronic 
rat  study,  and  the  formation  of  calculi 
in  kidneys,  ureters,  and  bladder.  Under 
conditions  of  chronic  exposure,  these 
effects  could  lead  to  the  formation  of 
bladder  tumors  as  seen  in  the  chronic 
rat  study.  At  8,000  ppm,  no  evidence  of 
renal  injury  was  observed,  a  result 
consistent  with  the  absence  of  bladder 
tumors. 

A  carcinogenicity  study  in  rats  was 
conducted  with  monosodium  phosphite 
administered  via  dietary  mixture  at 
levels  of  2,000,  8,000.  and  32,000  ppm. 
No  evidence  of  oncogenicity  was 
observed  in  this  study.  A  2  year  feeding/ 
carcinogenicity  study  was  conducted  in 
mice  fed  diets  containing  fosetyl-Al  at  0, 
2,500,  10.000,  or  20,000/30,000  ppm. 
The  20,000  ppm  dose  was  increased  to 
30,000  ppm  during  week  19  of  the 
study.  The  NOAEL  for  all  effects  was 
20,000/30,000  ppm  (3,000/4,500  mg/kg/ 
day).  There  were  no  carcinogenic  effects 
observed  under  the  conditions  of  this 
study. 

The  Office  of  Pesticide  Programs', 
Health  Effects  Division,  Carcinogenicity 
Peer  Review  Committee  (CPRC) 
concluded  that  the  pesticidal  use  of 
fosetyl-Al  is  unlikely  to  pose  a 
carcinogenic  hazard  for  humans  given 
that;  (i)  tumors  develop  in  rats  imder 
extreme  conditions  that  are  unhkely  to 
be  achieved  other  than  under  laboratory 
conditions  (at  a  dose  in  excess  of  the 
OPP  dose  limit  for  carcinogenicity 
studies);  (ii)  tumors  in  rats  are  believed 
to  develop  only  at  doses  that  produce 
stones;  (iii)  human  dietary  exposure  to 
fosetyl-Al  is  only  about  one-500,000th 
of  the  NOAEL  for  stone  formation  in  the 
rat  (the  most  sensitive  experimental 
model);  and  (iv)  the  dose  of  fosetyl-Al 
which  can  be  absorbed  dermally  by 
applicators  is  also  probably  too  low  to 
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result  in  stone  formation.  EPA  has 
therefore  chosen  to  use  the  Reference 
Dose  (RfD)  to  quantify  dietary  risk  to 
humans. 

7.  Animal^etabolism.  Rat 
metabolism  i  itudies  showed  that  most  of 
the  radiolab^l  rapidly  appeared  in 
exhaled  carbon  dioxide.  There  was  also 
some  radiol^bel  excreted  in  the  urine  as 
phosphite,  along  with  a  smaller  amount 
as  the  unchanged  parent  compound.  It 
appears  that  fosetyl-Al  is  essentially 
completely  absorbed  after  ingestion  and 
extensively  »ydrolyzed  to  carbon 
dioxide  which  is  exhaled.  The 
phosphite  is  excreted  in  the  urine 
without  furtl  ler  oxidation  to  phosphate. 
Aluminum  c  oes  not  appear  to  be 
absorbed  to  ii  signiBcant  extent  horn  the 
gastrointesti  lal  tract. 

8.  Metaboiite  toxicology.  There  are  no 
metabolites  if  toxicological  concern. 
The  tolerances  are  established  for  the 
parent  only,  ithat  is  fosetyl-Al. 

9.  Endocripe  disruption.  No  evidence 
of  estrogenic^  or  androgenic  effects  were 
noted  in  anyl  study  with  fosetyl-Al. 
NOAEL  on  mating  or  fertility  indices 
and  gestatiom,  live  birth,  or  weaning 
indices  werq  noted  in  a  3-generation  rat 
reproductioii  study  at  doses  well  above 
EPA's  limit  if  1,000  mg/kg/day. 
Therefore,  Rnone-Poulenc  concludes 
that  fosetyl-Al  does  not  have  any  effect 
on  the  endocrine  system. 

C.  Aggregate!  Exposure 

1.  Dietary  pxposure — i.  Food.  The 
calculated  potential  dietary  exposure  for 
the  U.S.  population  is  0.06576« 
milligram/ kill  ogr  am /bod  yweight/day 
(mg/kg/bwt/pay).  Potential  exposure  for 
nursing  and  non-nursing  infants  less 
than  1-year  aid,  children  aged  1  to  6 
years,  and  children  aged  7  to  12  ye£u^ 
is  calculated!  to  be  0.134076,  0.116682, 
and  0.06963F  mg/kg/bwt/day. 
respectively]  Chronic  dietary  exposure 
was  estimated  using  established  and 
proposed  tolerance  residue  levels,  1987 
food  consul!  ption  data,  and  100%  crop 
treated. 

ii.  Drinkin  j  water.  There  is  no 
established  i  laximum  contaminant  level 
(MCL)  or  hei  1th  advisory  level  (HAL)  for 
fosetyl-Al.  R  lone-Poulenc  expects  the 
potential  for  ground  water  and/or 
surface  wate  r  contamination  by  fosetyl- 
Al  and  its  de  gradates  to  be  very  low,  in 
most  cases,  <  lue  to  the  rapid  degradation 
of  the  compound  in  soil  to  non-toxic 
degradates  u  nder  both  aerobic  and 
anaerobic  co  nditions.  Under  aerobic 
laboratory  cdnditions,  the  half-life  of 
fosetyl-Al  is  between  1  and  1.5  hours  in 
loamy  sand,  silt  loam  and  clay  loam  and 
20  minutes  i  n  sandy  loam  soil.  The 
degradation  jroceeds  through  the 
hydrolysis  o '  the  ethyl  ester  bond. 


resulting  in  the  formation  of 
phosphorous  acid  and  ethanol.  The 
ethanol  is  further  degraded  into  carbon 
dioxide.  An  anaerobic  aquatic  soil 
metabolism  study  was  conducted.  When 
anaerobic  conditions  were  established 
by  flooding  soil,  the  half- life  was  40 
hours  with  silty  clay  loam  and  14  hours 
with  sandy  loam  soil. 

2.  Non-dietary  exposure.  Considering 
that  fosetyl-Al  is  applied  by  commercial 
applicators  on  about  0.03%  of  available 
lawn  acres  (the  majority  being 
commercial  landscapes),  the  likelihood 
of  post  application  exposure  occurring, 
particularly  in  a  residential  situation,  is 
extremely  low.  The  use  of  fosetyl-Al  by 
the  homeowner  constitutes  a  minor  use 
of  the  product  since  only  small 
quantities  are  expected  to  be  sold  in 
1998.  Other  applications  by  professional 
operators,  e.g.  golf  courses,  nurseries, 
sod  farms,  present  only  very  limited 
exposure  to  a  limited  population  of 
adults  but  do  not  pose  any  exposure  to 
small  children.  Thus,  Rhone-Poulenc 
concludes  that  the  ornamental  and  turf 
uses  are  not  expected  to  add 
significantly  to  the  aggregate  exposure 
for  fosetyl-Al,  and  only  dietary  exposure 
has  been  taken  into  consideration  for 
risk  assessment  purposes. 

D.  Cumulative  Effects 

According  to  Rhone-Poulenc  the 
effects  associated  with  fosetyl-Al  are 
unlikely  to  be  cumulative  with  any 
other  compound.  The  formation  of 
calculi  and  bladder  tumors  in  rats  is  the 
only  significant  toxicological  effect 
observed  with  fosetyl-Al.  These  effects 
were  observed  in  rat  only  at  a  dose 
which  not  only  exceeds  estimated 
human  exposure  by  several  orders  of 
magnitude  but  is  in  excess  of  the  OPP 
dose  limit  for  carcinogenicity  studies. 
Therefore,  an  aggregate  assessment 
based  on  common  mechanisms  of 
toxicity  is  not  appropriate  as  exposure 
to  humans  will  be  well  below  the  levels 
producing  calculi  and  bladder  tumors  in 
rats.  Further,  considering  the  rapid 
elimination  of  fosetyl-Al  in  the  rat 
metabolism  study,  any  effects  associated 
with  fosetyl-Al  are  unlikely  to  be 
cumulative  with  any  other  compound. 
Based  on  these  reasons,  only  the 
potential  risks  of  fosetyl-Al  are 
considered  in  the  exposure  assessment. 

E.  Safety  Determination 

1.  U.S.  population.  EPA  has 
established  an  RfD  of  3.0  mg/kg/day 
using  a  100  fold  safety  factor  and  a 
NOAEL  of  250  mg/kg/bodyweight/day 
from  the  two  year  feeding  study  in  dogs. 
A  chronic  dietary  risk  assessment  using 
established  and  proposed  tolerance 
residue  levels  results  in  utilization  of 


2.2.  4.5,  3.9,  and  2.3%  of  the  RfD  for  the 
whole  U.S.  population,  non-nursing 
infants  less  than  1  year  old.  children 
aged  1  to  6  years,  and  children  aged  7 
to  12  years,  respectively.  Thus,  the 
dietary  exposure  for  fosetyl-Al  is  well 
below  the  RfD  of  3.0  mg/kg/day  and  is 
negligible  for  all  segments  of  the 
population  including  infants  and 
children.  Based  on  a  lack  of  acute 
toxicity  and  the  large  margins  of 
exposure  (MOE)  in  the  chronic  dietary 
assessment,  Rhone-Poulenc  concludes 
that  fosetyl-Al  does  not  pose  any  acute 
dietary  risks. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
fosetyl-Al.  the  available  developmental 
and  reproductive  toxicity  studies  and 
the  potential  for  endocrine  modulation 
were  considered. 

Developmental  toxicity  studies  in  two 
species  indicate  that  fosetyl-Al  has  no 
teratogenic  potential  at  any  dose  level. 
Further.  NOEAL  on  fetal  development 
were  observed  in  rabbits  at  doses  up  to 
500  mg/kg/day  or  in  rats  at  doses  up  to 
1,000  mg/kg/day.  In  a  3-generation  rat 
reproduction  study.  NOAEL  on 
reproductive  performance  or  pup 
survival  were  observed  up  to  24,000 
ppm  (equivalent  to  a  dose  well  above 
EPA's  Umit  dose  (LTD)  of  1,000  mg/kg/ 
day).  Maternal  and  developmental 
NOAELs  and  LELs  were  comparable  in 
all  studies  indicating  no  increase 
susceptibility  of  developing  organisms. 
Further,  fosetyl-Al  has  no  endocrine- 
modulation  characteristics  as 
demonstrated  by  the  lack  of  endocrine 
effects  in  developmental,  reproductive, 
subchronic,  and  chronic  studies.  The 
probability  of  non-occupational  sources 
of  exposure  to  fosetyl-Al  is  negligible. 
Therefore,  based  upon  the  completeness 
and  reliability  of  the  toxicity  data  and 
the  conservative  exposure  assessment. 
Rhone-Poulenc  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
exposure  to  the  residues  of  fosetyl-Al 
and  no  additional  uncertainty  factor  is 
warranted. 

F.  International  Tolerances 

There  are  presently  no  Codex 
maximum  residue  levels  established  for 
residues  of  fosetyl-Al  on  any  crop. 
[FR  Doc.  99-2202  Filed  1-28-99;  8:45  am) 
BILUNG  COOE  6660-60-F 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-SOeSO;  FRL-6056-7] 

Issuance  of  an  Expertmentai  Use 
Permit 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  EPA  has  granted  an 
experimental  use  permit  to  the 
following  applicant.  The  permit  is  in 
accordance  with,  and  subject  to,  the 
provisions  of  40  CFR  part  172,  which 
defines  EPA  procedures  with  respect  to 
the  use  of  pesticides  for  experimental 
use  purposes. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Ann  Sibold,  Registration  Division 
(7505C),  Office  of  Pesticide  Progreuns, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  1921  Jefferson  Davis 
Highway,  Km.  212,  CM  #2,  Arlington, 
VA,  703-305-6502,  e-mail: 
sibold.ann@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
issued  the  following  experimental  use 
permit: 

264-EUP-119.  Issuance.  Rhone- 
Poulenc  AG  Company,  P.O.  Box  12014, 
2  T.W.  Alexander  Drive,  Research 
Triangle  Park,  NC  27709.  This 
experimental  use  permit  allows  the  use 
of  0.0012  pounds  of  the  insecticide 
fipronil  on  60  acres  of  turfgrass  that  is 
not  used  for  grazing  or  recreation  to 
evaluate  the  control  of  imported  fire 
ants.  The  program  is  authorized  only  in 
the  States  of  Florida,  Georgia,  Louisiana, 
Mississippi,  North  Carolina,  South 
Carohna,  and  Texas.  The  experimental 
use  permit  is  effective  from  December 
21,  1998  to  December  21,  1999. 

Persons  wishing  to  review  this 
experimental  use  permit  are  referred  to 
the  designated  contact  person.  Inquires 
concerning  this  permit  should  be 
directed  to  the  person  cited  above.  It  is 
suggested  that  interested  persons  call 
before  visiting  the  EPA  office,  so  that 
the  appropriate  file  may  be  made 
available  for  inspection  purposes  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection. 
Experimental  use  permits. 


Dated:  January  21. 1999. 
Junes  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  99-2203  Filed  1-28-99:  8:45  am] 
KLUNG  COOE  6660-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-00235;  FRL-«772-5] 

Printed  Wiring  Board  Cleaner 
Technologies  Substitute  Assessment, 
Making  Holes  Conductive;  Notice  of 
Availability 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Availability. 

SUMMARY:  The  Environmental  Protection 
Agency's  (EPA)  Design  for  The 
Environment  (DIE)  Program  is 
announcing  the  availability  of  a 
document  providing  pollution 
prevention  and  human  health  and 
environmental  risk  reduction 
information  for  the  Printed  Wiring 
Board  industry. 

ADDRESSES:  The  document  is  available 
free  of  charge  for  a  limited  time  from  thp 
Pollution  Prevention  Information 
Clearinghouse  (PPIC),  Environmental 
Protection  Agency  (7409),  401  M  St. 
SW.,  Washington,  DC  20460,  telephone 
202-260-1023,  fax  202-260-4659  and  e- 
mail  at:  ppic@epamail.epa.gov.  Also,  the 
document  can  be  viewed  and 
downloaded  from  the  DfE  Program  web 
site  at  http://www.epa.gov/dfe. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dipti  Singh,  Design  for  the  Environment 
Program,  Office  of  Pollution  Prevention 
and  Toxics  (7406),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC,  20460;  202-260-1678, 
fax  202-260-0981,  e-mail: 
oppt.dfe@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Project  Background 

The  document  entitled  "Printed 
Wiring  Board  Cleaner  Technologies 
Substitutes  Assessment:  Making  Holes 
Conductive"  (EPA  744-R-97-002a  and 
b)  details  the  findings  of  EPA 's  Design 
for  the  Environment  (DfE)  Printed 
Wiring  Board  (PWB)  Project  regarding 
alternative  technologies  for  performing 
the  "making  holes  conductive"  function 
during  the  manufacture  of  PWB's.  The 
draft  report  was  released  in  August  1996 
(August  22,  1997,  62  FR  44692;  (FRL- 
5724-5)).  Minor  changes  made  due  to 
internal  review  have  been  incorporated 
in  the  final  document. 


EPA's  Design  for  the  Environment 
(DfE)  Program  began  working  with  the 
Printed  Wiring  Board  (PWB)  Industry  in 
1994,  to  identify  and  evaluate 
environmentally  beneficial  and  cost 
effective  alternatives  to  PWB 
manufacturing  technologies.  The  DfE 
PWB  Project  is  a  voluntary,  cooperative 
partnership  between  EPA,  the  PWB 
industry,  public-interest  groups,  and 
other  stakeholders.  The  goal  of  this 
Project  is  to  provide  information  that 
will  assist  the  PWB  industry  in  making 
informed  decisions  when  evaluating 
and  implementing  beneficial 
alternatives  to  PWB  manufacturing 
technologies. 

For  purposes  of  this  study,  the  project 
evaluated  seven  ahemative  technologies 
for  performing  the  "making  holes 
conductive"  (MHC)  function  during  the 
manufacture  of  PWBs.  The  non- 
conveyorized  electroless  copper  process 
was  considered  the  baseline  process 
against  which  alternative  technologies 
and  equipment  configurations  were 
compared.  With  this  notice,  EPA  is 
announcing  the  availability  of  the  final 
document  entitled  "Printed  Wiring 
Board  Cleaner  Technologies  Substitutes 
Assessment:  Making  Holes  Conductive." 

This  document  marks  the  culmination 
of  research  by  the  DfE  PWB  Project  and 
the  University  of  Tennessee  Center  for 
Clean  Products  and  Clean  Technologies. 
The  data  gathered  on  the  comparative 
risk,  performance,  cost,  and  natural 
resource  requirements  of  the 
alternatives  and  baseline  technologies 
are  presented  in  this  document. 

Dated:  January  21,  1999. 

William  H.  Sanders  m, 

Director,  Office  of  Pollution  Prevention  and 
Toxics,  Office  of  Prevention,  Pesticides,  and 
Toxic  Substances. 

IFR  Doc.  99-2204  Filed  1-28-99;  8:45  am] 

BILUNG  CODE  66M-60-F 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Special  Meeting 

Sunshine  Act  Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of 
the  special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 
DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  February  2,  1999, 
from  9:00  a.m.  until  such  time  as  the 
Board  concludes  its  business. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian,  Secretary  to  the  Farm 
Credit  Admini^ation  Board.  (703)  883- 
4025.  TDD  (703)  883-4444. 
ADDRESS:  Fann, Credit  Administration, 
1501  Farm  Cre<^it  Drive.  McLean, 
Virginia  22102*5090. 
SUPPt^MENTARy  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  pubhc  (limited  space  available), 
and  parts  will  be  closed  to  the  pubUc. 
In  order  to  increase  the  accessibility  to 
Board  meetings,  persons  requiring 
assistance  should  make  arrangements  in 
advance.  The  matters  to  be  considered 
at  the  meeting  ^re: 

Open  Session 

A.  Approval  of  Minutes 

— January  14j  1999  (Open  and  Closed) 

B.  New  Business 
— Regulation! 

—Releasing  Information  [12  CFR  Part 
e02]  (Proposed) 

*Gosed  Sessio* 

C.  Reports 

1.  OSMO  Re{^ort 

2.  ABA/IBaA  Appeal 

Dated:  January  27. 1999. 
Floyd  Fithian, 

Secretary,  Farm  C  redit  Administration  Board. 
(FR  Doc.  99-230i  Filed  1-27-99;  8:45  am) 
BH.UNQ  COOC  6706-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION  I 

Sixth  Meeting  0f  the  Advisory 
Committee  for  the  2CMX)  World 
Radiocommunlcation  Conference 
(WRC-2000  A<lvisory  Committee) 

AGENCY:  Federajl  Communications 

Commission. 

ACTION:  Notice. 


SUMMARY:  In 

Federal 

notice  advises 

the  next  meetinjg 

Advisory 

February  19, 

Communications 

purpose  of  the 

preparations 

Radiocommunifcat 

Advisory 

consensus  viev|s 

introduced  by 

Informal 


IS  99, 


fo- 


ao:ordance  with  the 
Adviso^  Committee  Act,  this 
interested  persons  that 
of  the  WRC-2000 
Comi^ittee  will  be  held  on 
at  the  Federal 
Commission.  The 
)  neeting  is  to  continue 
the  2000  World 
ion  Conference.  The 
Comiiiittee  will  consider  any 
or  proposals 
Advisory  Committee's 
Working  Groups. 

19, 1999;  10:00  am- 


tie 


DATES:  Februar  r 
12:00  noon. 


'Session  closed-^empt  pursuant  to  S  U.S.C. 
552b(c)  (8).  (9).  and  (10). 


ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW,  Room 
TW-C305,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Damon  C.  Ladson,  FCC  International 
Bureau,  Planning  and  Negotiations 
Division,  at  (202)  418-0420. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Communications  Commission 
(FCC)  established  the  WRC-2000 
Advisory  Committee  to  provide  advice, 
technical  support  and  recommendations 
relating  to  the  preparation  of  United 
States  proposals  and  positions  for  the 
2000  World  Radiocommunlcation 
Conference  (WRC-2000).  In  accordance 
with  the  Federal  Advisory  Committee 
Act,  Public  Law  92-463,  as  amended, 
this  notice  advises  interested  persons  of 
the  sixth  meeting  of  the  WRC-2000 
Advisory  Committee.  The  WRC-2000 
Advisory  Committee  has  an  open 
membership.  All  interested  parties  are 
invited  to  participate  in  the  Advisory 
Committee  and  to  attend  its  meetings. 
The  proposed  agenda  for  the  sixth 
meeting  is  as  follows: 

Agenda 

Sixth  Meeting  of  the  WEC-2000 
Advisory  Committee,  Federal 
Communications  Commission,  445  12th 
Street,  SW,  Room  TW-C305, 
Washington,  DC  20554 

Feb.*.  ?(ry  19,  1999;  10:00  am-12:00  noon 

1.  Opening  Remarks 

2.  Approval  of  Agenda 

3.  Approval  of  the  Minutes  of  the  Fifth 
Meeting 

4.  IWG  Reports 

5.  Consideration  of  Consensus  Views 
cuid  Issue  Papers 

6.  Development  of  Draft  Proposals 

7.  Future  Meetings 

8.  Other  Business 

Federal  Communications  Conmiission. 

Magalie  Roman  Salas, 

Secretary. 

IFR  Doc.  99-2161  Filed  1-28-99;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

agency:  Federal  Election  Commission. 

FEDERAL  REGISTER  NUMBER:  99-2129. 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Wednesday,  February  3,  2:00  p.m. — 
Meeting  open  to  the  public. 

The  starting  time  has  been  changed  to 
10:00  a.m. 


PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer; 

Telephone:  (202)  694-1220. 

Maijorie  W.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc.  99-2268  Filed  1-29-99;  10:32  am) 

BILUNG  COOE  e71S-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3134-Eiyi] 

Illinois;  Emergency  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  State  of  Illinois 
(FEMA-3134-EM),  dated  January  8, 
1999,  and  related  determinations. 
EFFECTIVE  DATE:  January  8,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  Washington,  E>C 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  8, 1999,  the  President  declared 
an  emergency  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  impact  in 
certain  areas  of  the  State  of  Illinois,  resulting 
from  the  record/near  record  snow  on  )anuary 
1, 1999.  and  continuing,  is  of  sufficient 
severity  and  magnitude  to  warrant  an 
emergency  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  P.L  93-288  as  amended, 
("the  Stafford  Act").  I.  therefore,  declare  that 
such  an  emergency  exists  in  the  State  of 
Illinois. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  emergency 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  emergency 
protective  measures  under  the  Public 
Assistance  program  to  save  lives,  protect 
public  health  and  safety,  and  property.  Other 
forms  of  assistance  under  Title  V  of  the 
Stafford  Act  may  be  added  at  a  later  date,  as 
you  deem  appropriate.  You  are  further 
authorized  to  provide  this  emergency 
assistance  in  the  affected  areas  for  a  period 
of  48  hours.  You  may  extend  the  period  of 
assistance,  as  warranted.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 
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The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Lawrence  L.  Bailey  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  emergency. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Illinois  to  have  been 
affected  adversely  by  this  emergency: 

The  counties  of  Adams,  Brown,  Cass, 
Champaign,  Cook,  DeVVitt,  DuPage,  Ford, 
Fulton,  Grundy,  Hancock,  Henderson, 
Iroquois,  Kane,  Kankakee,  Kendall,  Knox, 
Lake,  Livingston,  Logan,  Marshall,  Mason, 
McDonough,  McLean,  Menard,  Peoria,  Piatt, 
Pike,  Schuyler,  Stark,  Tazewell,  Warren, 
Will,  and  Woodford  for  reimbursement  for 
emergency  protective  measures.  Category  B, 
under  the  Public  Assistance  program  for  a 
period  of  48  hours. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

James  L.  Witt, 

Director. 

(FR  Doc.  99-2169  Filed  1-28-99;  8:45  am) 

BILUNG  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3134-EM] 

Illinois;  Amendment  to  Notice  of  an 
Emergency 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  Illinois, 
(FEMA-3134-EM),  dated  January  8, 
1999,  and  related  determinations. 
EFFECTIVE  DATE:  January  19, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  an  emergency  for  the  State  of  Illinois, 


is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  an 
emergency  by  the  President  in  his 
declaration  of  January  8. 1999: 

The  counties  of  Bureau,  Calhoun,  Greene, 
Henry,  La  Salle,  Mercer,  Morgan,  Putnam, 
Sangamon,  Scott,  and  Vermilion  for 
reimbursement  for  emergency  'protective 
measures.  Category  B,  under  the  Public 
Assistance  program  for  a  period  of  48  hours. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  99-2170  Filed  1-28-99;  8:45  am] 

BILUNG  CODE  671S-02-P 


FEDERAL  RESERVE  SYSTEM 


Sunshine  Act  Meeting 

TIME  AND  DATE:  2:00  p.m..  Wednesday, 

February  3,  1999. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets.  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposal  relating  to  Federal  Reserve 
System  benefits. 

2.  Any  items  carried  forward  from  a 
previously  armounced  meeting. 

•        *        *        •        * 

*  The  Committee  on  Employee 
Benefits  considers  matters  relating  to 
the  Retirement,  Thrift,  Long-Term 
Disability  Income,  and  Insurance  Plans 
for  employees  of  the  Federal  Reserve 
System. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  of  this 
meeting.  (The  Web  site  also  includes 
procedural  and  other  information  about 
the  meeting.) 

Dated:  January  27,  1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  99-2263  Filed  1-27-99;  10:27  am] 
BILLING  CODE  6210-01-P 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10:00  a.m.  (EST) 

February  8,  1999. 

PLACE:  4th  Floor,  Conference  Room 

4506, 1250  H  Street,  N.W..  Washington. 

D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the 
January  11,  1999,  Board  member 
meeting. 

2.  Thrift  Savings  Plan  activity  report 
by  the  Executive  Director. 

3.  Review  of  KPMG  Peat  Marwick 
report: 

"Pension  and  Welfare  Benefits 
Administration  Review  of  Thrift  Savings 
Plan  C  and  F  Fund  Investment 
Management  Operations  at  Barclays 
Global  Investors,  N.A." 

4.  Review  of  investment  policy. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Dated:  January  26,  1999. 

John  ].  O'Meara, 

Secretary  to  the  Board,  Federal  Retirement 
Thrift  Investment  Board. 

(FR  Doc.  99-2242  Filed  1-26-99:  5:03  pm] 
BILLING  CODE  6760-01-M 


FEDERAL  TRADE  COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Trade 
Commission  (FTC)  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act 
information  collection  requirements 
associated  with  five  rules  issued  and 
enforced  by  the  Commission.  OMB  had 
provisionally  extended  the  expiration 
for  these  clearances  from  September  30, 
1998  to  March  31,  1999.  The  FTC 
proposes  that  OMB  extend  its  approval 
for  the  clearances  an  additional  three 
years  from  the  prior  expiration  date  of 
September  30,  1998. 
DATES:  Comments  must  be  submitted  on 
or  before  March  1,  1999. 
ADDRESSES:  Send  written  comments  to 
Gary  M.  Greenfield,  Attorney,  Office  of 
the  General  Counsel,  Federal  Trade 
Commission,  Washington,  D.C.  20580. 
All  comments  should  be  identified  as 
responding  to  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
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should  be  addi  essed  to  Gary  M. 
Greenfield.  Ati  omey.  Office  of  the 
General  Coun^l.  Federal  Trade 
Commission,  Washington.  D.C.  20580. 
202-326-275a 

SUPPLEMENTARV  INFORMATION:  The  FTC 
has  submitted  a  request  to  OMB  to 
extend  the  existing  clearance  to  collect 
information  askociated  with  the  five 
rules  describea  below.  A  Federal 
Register  Noticfe  with  a  60-day  comment 
period  sohciting  comments  on  this 
collection  of  information  was  published 
on  November  16,  1998  (63  FR  63731). 
No  comments  were  received. 

The  relevant  information  collection 
requirements  are  as  follows:  1.  The 
Funeral  Rule.  ^6  C.F.R.  Fart  453  (OMB 
Control  Number:  3084-0025),  ensures 
that  consumer^  who  are  purchasing 
funeral  goods  4nd  services  have 
acciuate  infonnation  about  the  terms 
and  conditions  (especially  prices)  for 
such  goods  anq  services.  The  Rule 
requires  that  funeral  providers  disclose 
this  information  to  consumers  and 
maintain  recoods  to  facilitate 
enforcement  of  the  Rule. 

Estimated  annual  hours  burden:  The 
estimated  burden  associated  with  the 
collection  of  information  required  by 
the  Rule  is  22,300  hours  for 
recordkeeping  and  57,900  hours  for 
disclosures,  for  a  total  of  80.200  hours. 
This  estimate  Is  based  on  the  number  of 
funeral  providprs  (approximately 
22.300).  the  number  of  funerals 
annually  (approximately  2.3  million), 
and  the  time  reeded  to  fulfill  the 
information  collection  tasks  required  by 
the  Rule.         | 

Recordkeeping:  The  Rule  requires  that 
funeral  providsrs  retain  copies  of  price 
lists  and  statei  aents  of  funeral  goods 
and  services  selected  by  consumers. 
Based  on  an  aferage  burden  of  one  hour 
per  provider  pjer  year  for  this  task,  the 
total  burden  for  the  22.300  providers  is 
22.300  hours.  JThis  estimate  is 
unchanged  frdm  1995. 

Disclosure:  The  Rule  requires  that 
funeral  providjers  (1)  maintain  current 
price  lists  for  funeral  goods  and 
services,  (2)  provide  written 
documentation  of  the  funeral  goods  and 
services  selectpd  by  consumers  making 
funeral  arrangements ,  and  (3)  provide 
information  about  funeral  prices  in 
response  to  telephone  inquiries. 

Maintaining  current  price  lists 
requires  that  funeral  providers  revise 
their  price  list^  from  time  to  time 
through  the  year  to  reflect  price 
changes.  Based  on  an  average  burden  of 
two  hours  per jprovider  per  year  for  this 
task,  the  total  burden  for  22.300 
providers  is  44.600  hours.  This  estimate 
is  unchanged  from  the  FTC's  previous 
estimate  in  1995. 


The  original  rulemaking  record 
indicated  that  87  percent  of  funeral 
providers  provided  written 
documentation  of  funeral  arrangements, 
even  in  the  absence  of  the  Rule's 
requirements.  1  Accordingly,  the  Rule 
imposes  a  disclosure  burden  on  2.899 
providers  (13  percent  of  22,300 
providers).  These  providers  are  typically 
the  smallest  funeral  homes.  The 
disclosure  requirement  can  be  satisfied 
through  the  use  of  a  standard  form  (an 
example  of  which  is  available  to  the 
industry  in  the  Compliance  Guide  to  the 
Funeral  Rule).  Based  on  an  estimation 
that  these  smaller  homes  arrange,  on 
average,  approximately  20  funerals  per 
year,  and  that  it  would  take  each  of 
them  about  3  minutes  to  record  prices 
for  each  consumer  on  the  standard  form, 
FTC  staff  estimates  that  the  total  burden 
associated  with  this  disclosure 
requirement  is  one  hour  per  provider 
not  already  in  compliance,  for  a  total  of 
2,899  hours. 

The  Funeral  Rule  also  requires  funeral 
providers  to  answer  telephone  inquiries 
about  the  provider's  offerings  or  prices. 
Industry  data  indicate  that  only  about 
nine  percent  of  funeral  purchasers  make 
telephone  inquiries,  with  each  call 
lasting  an  estimated  three  minutes.  Only 
about  half  of  that  additional  time  is 
attributable  to  disclosures  required 
solely  by  the  Rule,  since  many  providers 
would  provide  the  requested 
information  even  without  the  Rule. 
Thus,  assuming  that  the  average 
purchaser  makes  two  calls  per  funeral  to 
compare  prices,  the  estimated  burden  is 
10,350  hours  ((V2  x  3  minute  call  x  2 
calls/ funeral)  x  207,000  funerals  (nine 
percent  of  2,300,000  funerals/year)). 
This  burden  likely  will  decline  over 
time  as  consumers  increasingly  rely  on 
the  Internet  for  funeral  price 
information. 

In  sum.  the  disclosure  total  is  57.849 
hours  (44.600  +  2.899  +  10,350), 
rounded  to  57.900  hours.  The  total 
estimated  hours  burden  associated  with 
the  Rule  for  both  recordkeeping  and 
disclosure  requirements  is  80.200 
(Recordkeeping:  22,300  hours  + 
Disclosure:  57,900  hours). 

Estimated  annual  cost  burden: 
$3,900,000,  rounded  ($3,560,000  in 
labor  costs  and  $340,300  in  non-labor 
costs). 


'  The  original  version  of  the  Funeral  Rule 
required  that  funeral  providers  retain  a  copy  of  and 
give  each  customer  a  separate  "Statement  of 
Funeral  Goods  and  Services  Selected."  The  1994 
amendments  to  the  Rule  eliminated  that 
requirement,  allowing  instead  for  such  disclosures 
to  be  incorporated  into  a  written  contract,  bill  of 
sale,  or  other  record  of  a  transaction  that  providers 
use  to  memorialize  sales  agreements  with 
customers. 


Labor  costs:  Labor  costs  are  derived 
by  applying  appropriate  hourly  cost 
figures  to  the  burden  hours  described 
above.  The  hourly  rates  used  below  are 
averages. 

Clerical  personnel,  at  an  hourly  rate  of 
$10,  can  perform  the  recordkeeping 
tasks  required  under  the  Rule.  Based  on 
the  estimated  hour  burden  of  22.300 
hours,  the  estimated  cost  burden  for 
recordkeeping  is  $223,000  ($10  x  22.300 
hours). 

The  two  hours  required  of  each 
provider,  on  average,  to  update  price 
lists  should  consist  of  approximately  1.5 
hours  of  managerial  or  professional 
time,  at  $75  per  hour,  and  .5  hours  of 
clerical  time,  at  $10  per  hour,  for  a  total 
of  $117.50  per  provider.  Thus,  the 
estimated  total  cost  burden  for 
maintaining  price  lists  is  $2,620,250 
($117.50  x  22,300  providers)  (rounded 
to  $2,620,000).  The  cost  of  providing 
written  documentation  of  the  goods  and 
services  selected  by  the  consumer  is 
2.899  hours  of  managerial  or 
professional  time  at  approximately  $75 
per  hour,  or  $217,425  (rounded  to 
$217,000).  The  cost  of  responding  to 
telephone  inquiries  about  offerings  or 
prices  is  10.350  hours  of  managerial  or 
professional  time  at  $75,  or  $776,250 
(roimded  to  $776,000). 

The  total  labor  cost  of  the  three 
disclosure  requirements  imposed  by  the 
Funeral  Rule  is  $3,613,000  ($2,620,000 
+  $217,000  +  $776,000).  The  total  labor 
cost  for  recordkeeping  and  disclosures 
is  $3,836,000  ($223,000  for 
recordkeeping  +  $3,613,000  for 
disclosures). 

Capital  or  other  non-labor  costs:  The 
Rule  imposes  minimal  capital  costs  and 
no  current  start-up  costs.  Mpst  funeral 
homes  already  have  access,  for  other 
business  purposes,  to  the  ordinary  office 
equipment  needed  for  compliance. 

Compliance  with  the  Rule  however, 
does  entail  some  expense  to  funeral 
providers  for  printing  and  duplication 
of  price  lists.  Based  on  a  rough  estimate 
of  300  pages  per  year  per  provider  for 
copies  of  the  various  price  lists,  at  5 
cents  per  page,  and  22,300  providers, 
the  total  cost  burden  associated  with 
printing  and  copying  is  $334,500.  In 
addition,  the  estimated  2,899  providers 
not  already  providing  written 
documentation  of  funeral  arrangements 
apart  from  the  Rule  will  incur 
additional  printing  and  copying  costs. 
Assuming  that  those  providers  use  the 
standard  two-page  form  showni  in  the 
Compliance  Guide,  at  5  cents  per  page, 
at  an  average  of  20  funerals  per  year,  the 
added  cost  burden  would  be  $5,798, 
rounded  to  $5,800.  Thus,  estimated  non- 
labor  costs  are  $340,300. 
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The  cost  of  training  associated  with 
Rule  compliance  is  generally  included 
in  continuing  education  requirements 
for  licensing  and  voluntary  certification 
programs.  Moreover,  the  FTC  has 
provided  its  Compliance  Guide  to  all 
funeral  providers  at  no  cost,  and 
additional  copies  are  available  on  the 
FTC  web  site  or  by  mail.  Accordingly, 
the  Rule  imposes  no  additional  training 
costs. 

2.  The  Used  Car  Rule,  16  CFR  Part  455 
(0MB  Control  Number:  3084-0108), 
facilitates  informed  purchasing 
decisions  by  consumers  by  requiring 
used  car  dealers  to  disclose  information 
about  warranty  coverage,  if  any,  and  the 
mechanical  condition  of  used  cars  they 
offer  for  sale. 

Estimated  annual  hours  burden:  The 
FTC  is  requesting  approval  for  an 
estimated  burden  of  1,925,000  hours 
relating  solely  to  disclosure 
requirements.  2  This  estimate  is  based  on 
the  number  of  used  car  dealers 
(approximately  80,000,  according  to 
industry  sources  '),  the  number  of  used 
cars  sold  by  dealers  annually 
(approximately  30.000,000,  according  to 
industry  data),  and  the  time  needed  to 
fulfill  the  information  collection  tasks 
required  by  the  Rule.'*  The  current 
estimated  annual  burden  reflects  a 
decrease  from  the  prior  estimate, 
attributable  to  a  more  accurate  estimate 
of  the  number  of  used  cars  sold  by 
dealers,  and  recent  industry  input  to 
more  acciuately  reflect  the  time  it  takes 
used  car  dealers  to  enter  data  on  Buyers 
Guides. 

The  Rule  requires  that  used  car 
dealers  display  a  one-page,  double-sided 
Buyers  Guide  in  the  window  of  each 
used  car  they  offer  for  sale.The 
component  tasks  associated  with  this 
requirement  include  (1)  ordering  and 
stocking  Buyers  Guide  forms.  (2) 
entering  applicable  data  on  Buyers 
Guides,  (3)  posting  the  Buyers  Guides 
on  vehicles,  and  (4)  making  any 
necessary  revisions  in  Buyers  Guides. 

Dealers  should  need  no  more  than  an 
average  of  one  hour  per  year  to  obtain 
Buyers  Guide  forms,  which  are  readily 
available  from  meuiy  commercial 


^The  Used  Car  Rule  doe.^  not  impose  any 
recordkeeping  requirement. 

'Source:  1997  Used  Car  Market  Report  ("ADT 
Market  Report"),  published  by  ADT  Automotive, 
435  Metroplex  Drive,  Nashville,  Tennessee  37211. 

*  A  relatively  small  number  of  dealers  opt  to 
contract  with  outside  companies  to  perform  the 
various  tasks  associated  with  complying  with  the 
Rule.  Staff  assumes  that  outside  contractors  would 
require  about  the  same  amount  of  time  and  incur 
similar  cost  as  dealers  to  perform  these  tasks. 
Accordingly,  the  hours  and  cost  burden  totals 
shown,  while  referring  to  "dealers."  incorporate  the 
time  and  cost  borne  by  outside  companies  in 
performing  the  tasks  associated  with  the  Rule. 


printers  or  could  be  produced  by  an 
office  word-processing  or  desk-top 
publishing  system.  Based  on  a  universe 
of  80,000  dealers,  the  annual  hours 
burden  for  producing  or  obtaining  and 
stocking  Buyers  Guides  is  80,000  hours. 

For  used  cars  sold  "as  is,"  copying 
vehicle-specific  data  from  dealer 
inventories  to  the  Buyers  Guide  forms 
and  checking  off  the  "no  warranty"  box 
may  take  up  to  two  minutes  per  vehicle 
if  done  by  hand,  and  only  seconds  for 
those  dealers  who  have  automated  the 
process.  Staff  conservatively  assumes 
that  this  task,  on  average,  will  require 
1.5  minutes.  For  used  cars  sold  under 
warranty,  checking  off  the  warranty  box 
and  adding  warranty  information  may 
take  an  additional  one  minute,  i.e.,  2.5 
minutes.  Based  on  input  from  industry 
sources,  staff  estimates  that 
approximately  60%  of  used  cars  sold  by 
dealers  are  sold  "as  is,"  with  the 
remainder  sold  under  warranty.  Thus, 
staff  estimates  the  time  required  to  enter 
data  for  used  cars  sold  without  warranty 
is  450,000  hours  (30,000,000  x  60%  x 
1.5  minutes  +  60  minutes/hour)  and 
500,000  hours  for  used  cars  sold  under 
warranty  (30,000,000  x  40%  x  2.5 
minutes  -t-60  minutes/hour),  for  an 
overall  total  of  950,000  hours. 

Although  there  vdll  be  substantial 
variance  in  the  time  required  to  post  the 
Buyers  Guides  on  each  used  car,  FTC 
staff  estimates  that,  on  average,  dealers 
will  spend  1.75  minutes  per  vehicle  to 
match  the  correct  Buyers  Guide  to  the 
vehicle  and  place  it  in  or  on  the  vehicle. 
For  the  30,000,000  vehicles  sold,  the 
burden  associated  with  this  task  is 
875,000  hours.  To  the  extent  dealers  are 
able  to  integrate  this  process  into  other 
activities  performed  in  their  ordinary 
course  of  business,  this  estimate  likely 
overstates  the  actual  burden. 

If  negotiations  between  buyer  and 
seller  over  warranty  coverage  produce  a 
sale  on  terms  other  than  those  originally 
entered  on  the  Buyers  Guide,  the  dealer 
must  revise  the  Guide  to  reflect  the 
actual  terms  of  sale.  According  to  the 
rulemaking  record,  bargaining  over 
warranty  coverage  rarely  occurs. 
Allowing  for  revision  in  2%  of  sales,  at 
two  minutes  per  revision,  staff  estimates 
that  dealers  will  spend  20.000  hours 
annually  revising  Buyers  Guides. 

Estimated  annual  cost  burden: 
$28,250,000,  consisting  of  $19,250,000 
in  labor  costs  and  $9,000,000  in  non- 
labor  costs. 

Labor  costs:  Labor  costs  are  derived 
by  applying  appropriate  hourly  cost 
figures  to  the  burden  hours  described 
above.  Staff  has  determined  that  all  of 
the  tasks  associated  with  ordering 
forms,  entering  data  on  Buyers  Guides, 
posting  Buyers  Guides  on  vehicles,  and 


revising  them  as  needed  are  typically 
done  by  clerical  or  low-level 
administrative  personnel.  Using  a 
clerical  cost  rate  of  $10  per  hour  and  an 
estimate  of  1,925,000  burden  hours  for 
disclosure  requirements,  the  total  labor 
cost  burden  would  be  approximately 
$19,250,000. 

Capital  or  other  non-labor  costs:  The 
cost  of  the  Buyers  Guide  form  itself  is 
estimated  to  be  30  cents  per  form,  so 
that  forms  for  30  million  vehicles  would 
cost  dealers  $9,000,000.  In  making  this 
estimate,  staff  conservatively  assumes 
that  all  dealers  will  purchase  preprinted 
forms  instead  of  producing  them 
internally,  although  dealers  may 
produce  them  at  minimal  expense  using 
currently  office  automation  technology. 
Capital  and  start-up  costs  associated 
with  the  Rule  are  de  minimis. 

3.  The  Consumer  Product  Warranty 
Rule,  16  CFR  Part  701  (OMB  Control' 
Number:  3084-0111),  prevents 
deception  by  providing  consumers  with 
information  to  assess  written  warranty 
terms.  The  Rule  requires  that  written 
warranties  disclose  certain  material 
facts  regarding  their  terms  and 
conditions. 

Estimated  annual  hours  burden:  In 
1995,  FTC  staff  estimated  that  the 
required  disclosures  imposed  an  average 
annual  burden  of  8  hours  on  each  of 
approximately  4,241  warrantors  of 
products.  Because  there  have  been  no 
changes  to  the  Rule's  requirements,  staff 
has  no  reason  to  believe  that  this 
estimate  requires  revision.  Based  on  this 
assumption,  the  total  compliance 
burden  relating  to  disclosures  is 
approximately  34,000  hours  (rounded 
from  33, 928). 5  Nonetheless,  this 
estimate  likely  overstates  substantially 
the  actual  burden  because  most 
warrantors  would  disclose  the  terms 
and  conditions  of  their  warranties  even 
in  the  absence  of  the  Rule. 

Estimated  annual  cost  burden: 
$340,000,  consisting  solely  of  labor 
costs. 

Labor  costs:  The  work  required  to 
comply  with  the  Rule  is  predominantly 
clerical.  Based  on  an  average  hourly  rate 
of  $10  for  clerical  employees  and  the 
total  hours  burden  of  34,000  hours,  the 
annual  labor  cost  is  approximately 
$340,000. 

Capital  or  other  non-labor  costs:  The 
Rule  imposes  no  appreciable  current 
capital  or  start-up  costs.  The  vast 
majority  of  warrantors  have  already 
modified  their  warranties  to  include  the 
information  required  by  the  Rule.  Rule 
compliance  does  not  require  the  use  of 
any  capital  goods  other  than  ordinary 


'  The  Consumer  Product  Warranty  Rule  imposes 
no  recordkeeping  requirement. 
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office  equipment,  which  providers 
would  already  have  available  for  general 
business  use. 

4.  The  Pre-S  lie  Availability  Rule,  16 
C.F.R.  Fart  702  (OMB  Control  Number: 
3084-0112),  ei  sures  that  consumers  can 
make  informec  purchasing  decisions  by 
requiring  that  he  terms  of  written 
warranties  for  :onsumer  products  be 
made  available  to  consumers  prior  to 
purchase.  The  Rule  requires  retailers  to 
make  warrant)  information  available  to 
consumers  anc  requires  warrantors  (i.e., 
manufacturers  to  provide  retailers  with 
the  materials  n  ecessary  to  do  so.  The 
Rule  also  requ  res  catalog  and  door-to- 
door  sellers  to  make  warranty 
information  available. 

Estimated  ai\nual  hours  burden:  The 
FTC  is  seeking  approval  for  an 
estimated  disc  osure  burden  of 
2.760.000  houi  s.^  This  estimate  is  based 
on  the  number  of  large  and  small 
retailers  suid  manufacturers,  according 
to  census  data,  and  the  estimated  scope 
of  the  compliajice  burden  for  businesses 
by  type.  FTC  si  aff  first  calculated 
burden  estimates  by  type  of  business  in 
the  early  1980! .  Staff  believes  that 
estimates  remain  valid  for 
manufacturers  and  that  subsequent 
amendments  to  the  Rule  to  allow  more 
flexibility  have  reduced  the  burden  on 
retailers  by  ap]  iroximately  50  percent.^ 
Approximate!}  6,552  large  retailers  and 
422,100  small   etailers  spend  an  annual 
average  of  26  h  ours  and  6  hours, 
respectively,  tc  comply  with  the  Rule, 
for  a  cumulative  combined  total  of 
2.702,952  houjs  for  retailers. 
Approximatel)  146  large  manufacturers 
and  4,095  sma  1  manufacturers  spend  an 
annual  average  of  52  hours  and  12 
hours,  respectii^ely,  for  a  cumulative 
total  of  56,732  hours  for  manufacturers. 
Thus,  the  coml  lined  cumulative  total  for 
retailers  and  manufacturers  is  2,759,684 
hours,  roundec  to  2,760,000  hours. 

Estimated  annual  cost  burden: 
$27,600,000,  c  msisting  sole  of  labor 
costs. 

Labor  costs:  Most  of  Rule  702 's 
disclosure  requirements  involve  simple 
clerical  functions  such  as  maintaining 
copies  of  the  vv  arranties  at  the  retail 
level  and,  at  the  manufacturer  level, 
ensuring  that  c  opies  of  warranties  are 
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provided  to  retailers.  Assuming  a 
clerical  labor  cost  rate  of  SlO/hour  and 
an  estimate  of  2,760,000  burden  hours 
for  disclosures,  the  total  annual  labor 
cost  burden  is  approximately 
$27,600,000. 

Capital  or  other  non-labor  costs:  The 
capital  or  start-up  costs  imposed  by  the 
Rule  are  de  minimis.  The  vast  majority 
of  retailers  and  warrantors  already  have 
developed  systems  to  provide  the 
information  the  Rule  requires. 
Compliance  by  retailexs  typically  entails 
simply  filing  warranties  in  binders  and 
posting  an  inexpensive  sign  indicating 
warranty  availability.*  Manufacturer 
compliance  entails  providing  retailers 
with  a  copy  of  the  warranties  included 
with  their  products. 

5.  The  Informal  Dispute  Settlement 
Procedure  Rule,  16  C.F.R.  Part  703 
(OMB  Control  Number:  3084-0113), 
helps  to  ensure  that  consumers  are  fully 
informed  regarding  informal  dispute 
settlement  procedures  in  product 
warranties.  The  Rule  imposes  certain 
requirements  when  a  warrantor 
requires,  as  part  of  a  written  warranty, 
that  consumers  first  use  an  informal 
dispute  settlement  mechanism  (IDSM) 
to  seek  resolution  of  a  warranty  dispute 
before  pursuing  remedies  in  court.  The 
Rule  requires  that  affected  warrantors 
disclose  certain  information  to 
consumers.  It  also  requires  that 
warrantors,  through  IDSMs,  retain  (1) 
individual  records  for  each  dispute,  (2) 
indexes  that  categorize  disputes  by 
product  model  and  show  the  extent  to 
which  the  warrantor  has  abided  by 
decisions  of  the  resolution  process,  and 
(3)  statistical  summaries  that  classify 
disputes  according  to  various  status  and 
final  disposition  categories.  Affected 
entities  must  conduct  an  annual  audit  of 
their  dispute  resolution  procedures  and 
report  to  the  FTC. 

Estimated  annual  hours  burden:  The 
FTC  is  requesting  approval  for  an 
estimated  burden  of  4,333 
recordkeeping  hours  and  1,625 
disclosure  hours,  for  a  total  burden 
estimate  of  approximately  6,000  hours. 
This  estimate  is  based  on  the  number  of 
warranty  disputes  handled  by  IDSMs 
and  the  average  time  needed  to  fulfill 
the  information  collection  tasks 
required  by  the  Rule. 

Recordkeeping:  Since  maintenance  of 
individual  case  records  is  necessary  in 
the  ordinary  course  of  business,  the 
Rule  imposes  little  additional 
recordkeeping  burden.  FTC  staff 
estimates  that  retaining  additional 
information  that  would  not  otherwise  be 


■Although  some  retailers  may  choose  to  display 
a  more  elaborate  or  expensive  sign,  that  is  not 
required  by  the  Rule. 


kept  adds  a  burden  of  30  minutes  per 
case.  Staff  also  estimates  that  IDSMs 
require  an  additional  10  minutes  per 
case  for  compilation  of  the  indexes, 
statistical  summaries,  and  the  annual 
audit  required  by  the  Rule,  resulting  in 
a  total  recordkeeping  requirement  of  40 
minutes  per  case.  Finally,  staff  estimates 
that  the  two  IDSMs  affected  by  the  Rule 
handle,  combined,  about  6,500  covered 
disputes  annually.  Thus,  the  total 
recordkeeping  burden  associated  with 
the  Rule  is  approximately  4,333  hours. 

D/sciosure:  The  Rule  requires  that 
affected  warrantors  disclose  information 
about  the  dispute  settlement  mechanism 
in  the  written  warranty,  and  that  IDSMs 
disclose  certain  information  upon 
request.  The  incremental  cost  of  a 
warrantor's  required  disclosure  is 
negligible.  IDSMs  must  provide  certain 
information,  such  as  their  annual  audits, 
to  anyone  who  requests  it.  In  addition, 
on  request,  IDSMs  must  also  provide 
consumers  who  have  a  dispute  before 
them  with  a  copy  of  records  relating  to 
their  disputes.  FTC  staff  estimates  that 
the  average  hour  burden  of  copying  and 
producing  this  information  is 
approximately  15  minutes  for  each 
dispute  handled  by  an  IDSM.  Based  on 
an  estimate  of  6,500  disputes  annually, 
the  hour  burden  associated  with 
copying  and  providing  these  disclosures 
is  1,625  hours. 

Estimateed  annul  cost  burden: 
$281,000,  consisting  of  $81,000  in  labor 
costs  and  $200,000  in  non-labor  costs. 

Labor  costs:  Assuming  that  IDSMs 
would  use  skilled  clerical  personnel  or 
technical  support  staff,  at  an  hourly  rate 
of  $15,  to  compile  and  maintain  the 
records  required  by  the  Rule  the  labor 
cost  of  the  4,333  recordkeeping  burden 
hours  is  approximately  $64,995. 
Assuming  that  IDSMs  would  use  less- 
skilled  labor,  at  an  hourly  rate  of  $10, 
to  reproduce  records,  the  labor  costs  of 
the  1,625  hours  disclosure  burden  hours 
is  approximately  $16,250.  The 
combined  total  labor  cost  for 
recordkeeping  and  disclosures  is 
$81,245,  rounded  to  $81,000. 

Capital  or  other  non-labor  costs:  The 
Rule  imposes  no  appreciable  current 
capital  or  start-up  costs.  The  vast 
majority  of  warrantors  have  already 
developed  systems  to  retain  the  records 
and  provide  the  disclosures  required  by 
the  Rule.  Rule  compliance  does  not 
require  the  use  of  any  capital  goods 
other  than  ordinary  office  equipment,  to 
which  providers  would  already  have 
access. 

The  only  additional  cost  imposed  on 
IDSMs  operating  under  the  Rule  that 
would  not  be  incurred  for  other  IDSMs 
is  the  annual  audit  requirement.  One  of 
the  two  IDSMs  currently  operating 
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under  the  Rule  estimates  the  total 
annual  costs  of  this  requirement  to  be 
less  than  $100,000.  Since  there  are  two 
IDSMs  operating  under  the  Rule,  the 
total  cost  imposed  by  them  is  an 
estimated  $200,000.«  This  total  includes 
copying  costs  of  roughly  $20,000,  which 
is  based  on  estimated  copying  costs  of 
5  cents  per  page  and  several 
conservative  assumptions  or  estimates. 
Staff  estimates  that  the  "average" 
dispute-related  file  is  about  25  pages 
long  and  that  a  typical  annual  audit  file 
is  about  200  pages  in  length.  For 
purposes  of  estimating  copying  costs, 
staff  conservatively  assumes  that  every 
consumer  complainant  requests  a  copy 
of  the  file  relating  to  his  or  her  dispute. 
Staff  also  assumes  that,  for  1,000  of  the 
estimated  6,500  disputes  each  year, 
consumers  request  copies  of  warrantors' 
annual  audit  reports  (although,  based  on 
requests  for  audit  reports  made  directly 
to  the  FTC,  the  indications  are  that 
considerably  less  requests  are  actually 
made).  Thus,  the  estimated  total  annual 
copying  costs  for  average-sized  files 
would  be  approximately  $8,125  (25 
pages/file  x  .05  x  6,500  requests)  and 
$10,000  for  copies  of  annual  audits  (200 
pages/audit  report  x  .05  x  1,000 
requests),  rounded  to  a  total  of  $20,000. 

Combined  with  estimated  annual 
labor  cost  of  $81,000,  total  estimated 
annual  cost  burden  is  $281,000 
($200,000+$81,000). 
John  D.  Graubert, 
Acting  General  Counse]. 
[FR  Doc.  99-2174  Filed  1-28-99;  8:45  am] 
BILLING  CODE  67S(M)1-M 


FEDERAL  TRADE  COMMISSION 

[File  No.  981-0345] 

The  British  Petroleum  Co.  p.l.c,  et  al.; 
Analysis  to  Aid  Public  Comment  and 
Commissioner  Statements 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement: 
Publication  of  Commissioner 
Statements. 

SUMMARY:  The  consent  in  this  matter 
settles  alleged  violations  of  federal  law 
prohibiting  unfair  or  deceptive  acts  or 
practices  or  unfair  methods  of 
competition.  The  attached  Analysis  to 
Aid  Public  Comment  describes  both  the 
allegations  in  the  draft  complaint  that 
accompanies  the  consent  agreement  and 
the  terms  of  the  consent  order — 


embodied  in  the  consent  agreement — 
that  would  settle  these  allegations.  This 
document  also  contains  the  Statement  of 
Chairman  Pitofsky,  Commissioner 
Anthony,  and  Commissioner 
Thompson;  and  the  Statement  of 
Commissioner  Swindle,  Concurring  in 
Part  and  dissenting  in  Part. 

DATES:  Comments  must  be  received  on 
or  before  March  8,  1999. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pennsylvania  Avenue, 
NW,  Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Baer  or  Richard  Liebeskind, 
FTC/H-374,  600  Pennsylvania  Avenue, 
NW,  Washington,  DC  20580.  (202)  326- 
2932  or  326-2441. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721  15  U.S.C. 
46,  and  §  2.34  of  the  Commission  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  public 
comment,  until  March  8,  1999.  The 
following  Analysis  to  Aid  Public 
Comment  describes  the  terms  of  the 
consent  agreement,  and  the  allegations 
in  the  complaint.  This  document  also 
contains  (1)  the  Statement  of  Chairman 
Pitofsky,  Commissioner  Anthony,  and 
Commissioner  Thompson;  and  (2)  the 
Statement  of  Commissioner  Swindle, 
Concurring  in  Part  and  Dissenting  in 
Part.'  An  electronic  copy  of  the  full  text 
of  the  consent  agreement  package, 
including  the  Commissioner  Statements, 
can  be  obtained  from  the  FTC  Home 
Page  (for  December  30,  1998),  on  the 
World  Wide  Web,  at  "http:// 
wwrw.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  600  Pennsylvania  Avenue,  NW, 
Washington,  DC  20580,  either  in  person 
or  by  calling  (202)  326-3627.  Public 
comment  is  invited.  Such  comments  or 
views  will  be  considered  by  the 
Commission  and  will  be  available  for 
inspection  and  copying  at  its  principal 
office  in  accordance  with  section 
4.9(b)(6)(ii)  of  the  Commission  Rules  of 
Practice  (16  CFR  4.9(b)(6)(ii)). 


■The  commenter  did  not  break  down  this 
estimate  by  cost  item.  Staff  conservatively  included 
the  entire  $100,000  in  its  estimate  of  capital  and 
other  non-labor  costs,  even  though  some  of  this 
burden  is  likely  already  accounted  for  as  labor 
costs. 


<  The  Analysis  alone  was  published  in  the 
Federal  Register  on  January  6, 1999 — before  the 
Statements  were  made  public — and  the  public 
comment  period  began  at  that  point.  See  64  Fed. 
Reg.  880  (January  6. 1999). 


Analysis  of  the  Proposed  Consent  Order 
and  Draft  Complaint  To  Aid  Public 
Comment 

/.  Introduction 

The  Federal  Trade  Commission 
("Commission")  has  accepted  for  public 
comment  ft-om  The  British  Petroleum 
Company  p.l.c.  ("BP")  and  Amoco 
Corporation  ("Amoco")  (collectively 
"the  proposed  Respondents")  an 
Agreement  Containing  Consent  Order 
("the  proposed  consent  order").  The 
proposed  Respondents  have  also 
reviewed  a  draft  complaint 
contemplated  by  the  Commission.  The 
proposed  consent  order  is  designed  to 
remedy  likely  anticompetitive  effects 
arising  from  the  merger  of  BP  and 
Amoco. 

//.  Description  of  the  Parties  and  the 
Proposed  Acquisition 

BP,  headquartered  in  London, 
England,  is  a  diversified  energy 
products  company  engaged  in  oil  and 
gas  exploration;  the  development, 
production  and  transportation  of  crude 
oil  and  natural  gas;  the  refining, 
marketing,  transportation,  terminaling 
and  sale  of  gasoline,  diesel  fuel,  jet  fuel 
and  other  petroleum  products;  and  the 
production,  marketing  and  sale  of 
petrochemicals.  BP  is  a  major  producer 
of  gasoline  and  other  petroleum 
products  in  the  United  States.  BP 
distributes  and  markets  its  gasoline 
under  the  BP  brand  name  through 
terminals  and  retail  service  stations  in  a 
variety  of  areas,  including  areas  in  the 
southeastern  and  midwestem  United 
States. 

Amoco,  headquartered  in  Chicago, 
Illinois,  is  an  integrated  petroleum  and 
chemical  products  company  engaged  in 
the  exploration,  development,  and 
production  of  crude  oil,  natural  gas,  and 
natural  gas  liquids;  the  marketing  of 
natural  gas  and  natural  gas  liquids;  the 
refining,  marketing,  and  transportation 
of  petroleum  products,  including  crude 
oil,  gasoline,  jet  fuel,  diesel  fuel,  heating 
oil,  asphalt,  motor  oil,  lubricants, 
natural  gas  liquids,  and  petrochemical 
feedstocks;  the  terminaling  and  sale  of 
gasoline,  diesel  fuel,  and  other 
petroleum  products;  and  the 
manufacture  and  sale  of  various 
petroleimi-based  chemical  products. 
Like  BP,  Amoco  is  a  major  producer  of 
gasoline  and  other  petroleum  products 
in  the  United  States.  Amoco  distributes 
and  markets  gasoline  under  the  Amoco 
brand  name  through  terminals  and  retail 
service  stations  in  many  of  the  same 
areas  as  does  BP. 

Pursuant  to  an  agreement  and  plan  of 
merger  dated  August  11,  1998,  BP 
intends  to  acquire  all  of  the  outstanding 
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common  stock  of  Amoco  in  exchange 
for  stock  of  BP  valued  at  the  time  of  the 
agreement  at  approximately  $48  billion. 
The  new  combined  entity  is  to  be 
renamed  BP  Amoco  p. I.e.  As  a  result  of 
the  merger,  BP's  shareholders  will  hold 
approximately  60%,  and  Amoco's 
shareholders  will  hold  approximately 
40%,  of  the  naw  combined  entity. 

The  Commission  has  carefully 
examined  all  pf  the  areas  in  which  BP 
and  Amoco's  Operations  might  overlap 
in  or  affecting^  the  United  States.  The 
Conmiission  found  that  BP's  and 
Amoco's  operations  do  not  overlap  in 
many  areas.  FJowever,  the  transaction 
raises  competitive  concerns  in  a  number 
of  local  markets,  and  the  Commission 
proposes  to  take  action  to  remedy  the 
potential  anti<jompetitive  effects  of  this 
meraer  in  these  markets. 

The  Commission  considered  this 
transaction  inlthe  context  of  what 
appears  to  be  a  signiHcant  trend  toward 
consolidation  kn  the  petroleum  industry. 
In  recent  monms,  there  have  been 
consolidation*  in  this  industry 
involving  the  refining  and  marketing 
operations  of  "Texaco  and  Shell, 
Marathon  ana  Ashland,  and  Tosco  and 
Unocal.  Other  proposed  combinations 
may  occur,  including  Exxon's 
announced  proposed  merger  with  Mobil 
and  Phillips'  j^roposed  combination  of 
its  refining  and  marketing  operations 
with  those  of  IJltramar  Diamond 
Shamrock.  The  Commission  will 
continue  to  e)<amine  the  effect  of 
proposed  consolidations  through  careful 
analysis  of  each  specific  transaction  in 
the  context  of  the  trend  toward 
concentration 

///.  The  Draft  Complaint 

The  draft  cqmplaint  alleges  that  the 
merger  of  Am^o  and  BP  would  lessen 
competition  id  two  relevant  lines  of 
commerce:  (ll  the  terminaling  of 
gasoline  and  cither  light  petroleum 
products  in  nine  specified  geographic 
markets,  and  C2)  the  wholesale  sale  of 
gasoline  in  thirty  cities  or  metropolitan 
areas  in  the  eastern  United  States. 

A.  Terminaling 

The  draft  complaint  alleges  that  one 
line  of  commarce  (i.e.,  product  market) 
in  which  to  cu|alyze  the  merger  is  the 
terminaling  ol  gasoline  and  other  light 
petroleum  products,  such  as  diesel  fuel 
and  jet  fuel. 

Petroleum  tjrminals  are  facilities  that 
provide  tempdrary  storage  of  gasoline 
and  other  peti  oleum  products  received 
from  a  pipeline  or  marine  vessel,  and 
the  redelivery  of  such  products  from  the 
terminal's  storage  tanks  into  trucks  or 
transport  trailers  for  ultimate  delivery  to 
retail  gasolinej  stations  or  other  buyers. 


Terminals  provide  an  important  link  in 
the  distribution  chain  for  gasoline 
between  refineries  and  retail  service 
stations.  According  to  the  complaint, 
there  are  no  substitutes  for  petroleimi 
ternfiinals  for  providing  terminaling 
services. 

The  complaint  identifies  nine 
metropolitan  areas  that  are  relevant 
sections  of  the  country  (i.e.,  geographic 
markets)  in  which  to  analyze  the  effects 
of  the  acquisition  on  terminaling.  These 
metropolitan  areas  are:  Cleveland,  Ohio; 
Chattanooga  and  Knoxville,  Tennessee; 
Jacksonville,  Florida;  Meridian, 
Mississippi;  Mobile  and  Montgomery, 
Alabama;  and  North  Augusta  and 
Spartanburg,  South  Carolina.  Amoco 
and  BP  both  operate  terminals  that 
supply  each  of  these  nine  metropolitan 
areas  with  gasoline  and  other  light 
petroleum  products. 

The  complaint  charges  that  the 
terminaling  of  gasoline  and  other  light 
petroleum  products  in  each  of  these 
nine  metropolitan  areas  is  either 
moderately  concentrated  or  highly 
concentrated,  and  would  become 
significantly  more  concentrated  as  a 
result  of  the  merger.  Premerger 
concentration  in  these  nine  markets,  as 
measured  by  the  Herfindahl-Hirschman 
Index,'  ranges  from  more  than  1,300  to 
more  than  2,500.  As  a  result  of  the 
merger,  concentration  would  increase  in 
each  terminal  market  by  more  than  100 
points  to  levels  ranging  from  more  than 
1,500  to  more  than  3,600. 

According  to  the  draft  complaint, 
entry  into  the  terminaling  of  gasoline 
and  other  light  petroleum  products  in 
each  of  these  nine  metropolitan  areas  is 
difficult  and  would  not  be  timely, 
likely,  or  sufficient  to  prevent 
anticompetitive  effects  that  may  result 
from  the  merger.  ^ 


>  The  Herfindahl-Hirschman  Index,  or  "HHI,"  is 
a  measurement  of  market  concentration  calculated 
by  summing  the  squares  of  the  individual  market 
shares  of  all  participants  in  the  market.  Under 
Section  1.51  of  the  Horizontal  Merger  Guidelines 
issued  April  2. 1992.  by  the  Federal  Trade 
Commission  and  the  Department  of  Justice,  the 
Commission  considers  concentration  levels 
exceeding  1,800  as  "highly  concentrated"  and 
concentration  levels  between  1,000  and  1,800  to  be 
"moderately  concentrated." 

^The  Conunission  has  found  reason  to  believe 
that  terminal  mergers  would  be  anticompetitive  on 
prior  occasions.  E.g.,  Shell  Oil  Co.,  C-3803  (1997) 
(combination  of  refining  and  marketing  businesses 
of  Shell  and  Texaco);  Texaco  Inc.,  104  F.T.C.  241 
(1984)  (Texaco's  acquisition  of  Getty  Oil  Company): 
Chevron  Corp.,  104  F.T.C.  597  (1984)  (Chevron's 
acquisition  of  Gulf  Corporation).  Indeed,  several  of 
the  markets  involved  in  this  proceeding  are  markets 
in  which  BP  acquired  terminals  that  were  divested 
by  Chevron  in  1984  pursuant  to  the  Commission's 
order  in  Chevron. 


B.  Wholesale  Gasoline 

The  draft  complaint  alleges  that  a 
second  line  of  commerce  in  which  to 
analyze  the  competitive  effects  of  the 
merger  is  the  wholesale  sale  of  gasoline. 
Gasoline  is  a  motor  fuel  used  in 
automobiles  and  other  vehicles.  It  is 
manufactured  fi^om  crude  oil  at 
refineries  in  the  United  States  and 
throughout  the  world.  There  are  no 
substitutes  for  gasoline  as  a  fuel  for 
automobiles  and  other  vehicles  that  use 
gasoline. 

According  to  the  draft  complaint, 
there  are  thirty  cities  or  metropolitan 
areas  in  which  to  evaluate  the  effects  of 
this  merger  on  the  wholesale  sale  of 
gasoline:  Albany,  Georgia;  Athens, 
Georgia;  Birmingham,  Alabama; 
Charleston,  South  Carolina;  Charlotte, 
North  Carolina;  Charlottesville,  Virginia; 
Clarksville,  Tennessee;  Cleveland,  Ohio; 
Columbia,  South  Carolina;  Columbus, 
Georgia;  Cumberland,  Maryland; 
Dothan,  Alabama;  Fayetteville,  North 
Carolina;  Florence,  Alabama;  Goldsboro, 
North  Carolina;  Hattiesburg, 
Mississippi;  Hickory,  North  Carolina; 
Jackson,  "rermessee;  Memphis, 
Teimessee;  Meridian,  Mississippi; 
Mobile,  Alabama;  Myrtle  Beach,  South 
Carolina;  Pittsburgh,  Pennsylvania; 
Raleigh,  North  Carolina;  Rocky  Mount, 
North  Carolina;  Savannah,  Georgia; 
Sumter,  South  Carolina;  Tallahassee, 
Florida;  Toledo,  Ohio;  and  Youngstown, 
Ohio  (hereinafter  collectively  referred  to 
as  the  "gasoline  markets"). 

The  wholesale  sale  of  gasoline,  as 
alleged  in  the  complaint,  is  the  business 
of  selling  branded  gasoline  to  retail 
dealers.  Both  BP  and  Amoco  sell 
branded  gasoline  at  wholesale  in  the 
markets  alleged  in  the  complaint.  In 
some  cases  BP  or  Amoco,  or  both,  sell 
gasoline  on  a  wholesale  basis  to  retail 
gasoline  stations  owned  by  BP  or 
Amoco,  and  operated  either  by 
employees  of  BP  or  Amoco  ("company 
operated"  or  "owned  and  operated" 
stations)  or  by  persons  who  lease  the 
station  from  BP  or  Amoso  ("lessee 
dealers").  In  other  cases,  BP  and  Amoco 
sell  gasoline  to  independently  owned 
stations  ("open  dealers")  or  to 
intermediaries  ("jobbers")  who  deliver 
gasoline  to  individual  gas  stations 
owned  by  the  jobber  or  by  other 
persons. 

Irrespective  of  the  identity  of  the 
wholesale  customer,  wholesale  sellers 
(BP  and  Amoco,  and  their  branded  and 
unbranded  competitors)  set  the 
wholesale  price  of  gasoline  paid  by 
retail  dealers,  and  ^at  wholesale  price 
affects  the  price  of  gasoline  charged  to 
motorists.  In  the  gasoline  markets 
alleged  in  the  complaint,  the  wholesale 
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sale  of  gasoline  would  become 
significantly  more  concentrated  as  a 
result  of  the  merger,  and  the  relatively 
small  number  of  remaining  wholesalers 
could  tacitly  or  expressly  coordinate 
price  increases.  Postmerger 
concentration,  as  measured  by  the 
Herfindahl-Hirschman  Index,  would 
increase  by  more  than  100  points,  to 
levels  above  1,400  in  five  markets  and 
to  levels  above  1 ,800  in  the  remaining 
markets.  In  each  of  the  gasoline  markets 
alleged  in  the  complaint,  BP  and 
Amoco,  and  three  other  firms,  would 
have  at  least  70%  of  the  wholesale 
gasoUne  meirket. 

According  to  the  complaint,  entry  into 
the  wholesale  sale  of  gasoline  in  each  of 
these  markets  is  difficult  and  would  not 
be  timely,  likely  or  sufficient  to  prevent 
anticompetitive  effects  that  may  result 
from  this  merger. 

rv.  Terms  of  the  Agreement  Containing 
Consent  Order  ("the  Proposed  Consent 
Order") 

The  proposed  consent  order  will 
remedy  the  Commission's  competitive 
concerns  about  the  proposed 
acquisition.  Under  Paragraph  II  of  the 
proposed  consent  order,  the  proposed 
Respondents  must  divest  the  Amoco 
terminal  serving  each  of  the  nine 
relevant  terminal  markets  to  Williams 
Energy  Ventures,  Inc.,  a  subsidiary  of 
the  Williams  Companies  ("WilUams"), 
or  to  another  acquirer  approved  by  the 
Commission.  Williams  is  a  major  energy 
company  with  substantial  experience  in 
operating  terminals. 

The  Commission's  goal  in  evaluating 
possible  purchasers  of  divested  assets  is 
to  maintain  the  competitive 
environment  that  existed  prior  to  the 
acquisition.  A  proposed  buyer  must  not 
itself  present  competitive  problems.  The 
Commission  believes  that  Williams  is 
well  qualified  to  operate  the  divested 
terminals  and  that  divestiture  to 
Williams  wall  not  be  anticompetitive  in 
these  markets. 

The  proposed  consent  order  requires 
that  the  divestitures  occur  no  later  than 
ten  days  after  the  BP/ Amoco  merger  is 
consummated,  or  thirty  days  after  the 
consent  agreement  is  signed,  whichever 
is  later.  The  proposed  consent 
agreement  also  requires  respondents  to 
rescind  the  transaction  with  Williams  if 
the  Commission,  after  the  comment 
period,  decides  to  reject  Williams  as  the 
buyer.  If  the  Williams  agreement  is 
rescinded,  then  respondents  are 
required  to  divest  the  terminals  within 
six  months  from  the  date  the  order 
becomes  final,  at  no  minimum  price,  to 
an  acquirer  that  receives  the  prior 
approval  of  the  Commission  and  only  in 
a  manner  that  receives  the  prior 


approval  of  the  Commission.  If 
respondents  have  not  divested  the 
terminals  pursuant  to  Paragraph  II  of  the 
order,  then  the  Commission  may 
appoint  a  trustee  to  divest  the  assets. 

The  proposed  consent  order  obtains 
relief  with  respect  to  the  wholesale  sale 
of  gasoline  in  two  ways.  First,  in  eight 
markets  where  either  Amoco  or  BP  (or 
both)  own  retail  gasoline  stations 
(Charleston,  South  Carolina;  Charlotte, 
North  Carolina;  Columbia,  South 
Carolina;  Jackson,  Termessee;  Memphis, 
Termessee;  Pittsburgh,  Pennsylvania; 
Savannah,  Georgia;  and  Tallahassee, 
Florida),  Paragraph  III  of  the  proposed 
order  requires  respondents  to  divest 
gasoline  stations  belonging  to  either 
Amoco  or  BP  (as  specified  in  the 
proposed  order)  to  an  acquirer  approved 
by  the  Commission.  These  divestitures 
must  be  completed  within  six  months  of 
the  date  on  which  the  parties  signed  the 
agreement  containing  consent  order 
(December  29,  1998). 

Second,  in  all  30  markets,  including 
markets  in  which  neither  Amoco  nor  BP 
owTis  retail  gasoline  stations.  Paragraph 
rv  of  the  order  requires  Amoco  and  BP 
to  give  their  wholesale  customers  (both 
jobbers  and  open  dealers)  the  option  of 
canceling  their  franchise  and  supply 
agreements  with  Amoco  and  BP,  freeing 
them  to  switch  their  retail  gasoline 
stations  to  other  brands.  In  order  to 
provide  an  incentive  for  these  persons 
to  switch  to  other  brands,  the  order 
provides  that  wholesale  customers  who 
take  advantage  of  this  provision  will  be 
released  from  all  debts,  loans, 
obligations  and  other  responsibilities 
under  their  agreements  with  Amoco  and 
BP  (other  than  for  fuels  actually 
delivered  and  other  specific  debts 
scheduled  by  the  respondents),  if  they 
agree  to  stop  selling  Amoco  and  BP 
gasoline  in  the  market  and  not  sell  any 
other  brand  that  has  more  than  20%  of 
the  market.  The  proposed  order  requires 
that  BP  and  Amoco  provide  notice  to 
their  wholesale  customers  upon  the 
Commission's  final  acceptance  of  the 
proposed  order  (should  the  Commission 
do  so  after  the  public  comment  period), 
and  allows  these  customers  thirty  days 
to  exercise  this  option.  Should  a 
wholesale  customer  choose  to  terminate 
its  relationship  with  BP  or  Amoco  under 
the  terms  of  the  proposed  order,  BP  and 
Amoco  will  not  solicit  that  customer  as 
a  reseller  of  branded  gasoline  for  two 
years  thereafter. 

In  addition.  Paragraph  V  of  the  order 
requires  that  unless  retail  gasoline 
sellers  representing  a  specified  volume 
of  sales  in  Toledo  and  Youngstown, 
Ohio  agree  to  switch  to  other  brands, 
then  respondents  must  divest  retail 
gasoline  stations  with  an  equivalent 


volume  of  sales  to  an  acquirer 
acceptable  to  the  Commission. 

For  a  period  of  ten  years  from  the  date 
the  proposed  consent  order  becomes 
final,  the  proposed  Respondents  are 
required  to  provide  notice  to  the 
Commission  prior  to  acquiring  terminal 
assets  or  gasoline  stations  located  in  the 
markets  at  issue. 

The  proposed  Respondents  are 
required  to  provide  to  the  Commission 
a  report  of  compliance  with  the 
proposed  consent  order  within  thirty 
days  following  the  date  on  which  the 
order  becomes  final,  every  thirty  days 
thereafter  until  the  divestitures  are 
completed,  and  annually  for  a  period  of 
ten  years. 

V.  Opportunity  for  Public  Comment 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
days  for  receipt  of  comments  by 
interested  persons,  until  March  8,  1999. 
Comments  received  during  this  period 
wrill  become  part  of  the  public  record. 
After  that  date,  the  Commission  will 
again  review  the  agreement  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  the  proposed 
consent  order  final. 

By  accepting  the  proposed  consent 
order  subject  to  final  approval,  the 
Commission  anticipates  that  the 
competitive  problems  alleged  in  the 
complaint  will  be  resolved.  The  purpose 
of  this  analysis  is  to  invite  public 
comment  on  the  proposed  consent 
order,  including  the  proposed  sale  of 
terminal  assets  to  Williams,  in  order  to 
aid  the  Commission  in  its  determination 
of  whether  to  make  the  proposed 
consent  order  final.  This  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  proposed  consent 
order,  nor  is  it  intended  to  modify  the 
terms  of  the  proposed  consent  order  in 
any  way. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

Statement  of  Chairman  Robert  PitoSsky 
and  Commissioners  Sheila  F.  Anthony 
and  Mozelle  W.  Thompson 

On  December  30,  1998,  the 
Commission  published  a  proposed 
complaint  alleging  that  this  merger 
would  violate  Clayton  Act  §  7,  15  U.S.C. 
§18,  and  FTC  Act' §5,  15  U.S.C.  §45.  in 
30  wholesale  gasoline  markets  and  nine 
light  petroleimi  products  terminating 
markets  in  the  United  States,  and 
accepted  a  proposed  consent  order 
resolving  those  allegations.  Our 
colleague.  Commissioner  Swindle, 
dissents  from  that  portion  of  the 
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proposed  complaint  and  consent  order 
that  alleges  violations  and  mandates 
relief  in  27  of  |the  wholesale  gasoline 
markets.'  We  Write  to  clarify  our  view. 

British  Petroleum  Company  p. I.e. 
("BP")  and  Amoco  Corporation 
("Amoco")  ar$  integrated  producers, 
refiners  and  nlarketers  of  petroleum 
products,  including  gasoline,  in  the 
United  States.  Although  HP's  and 
Amoco 's  operations  do  not  overlap  in 
many  areas,^  both  are  wholesale 
marketers  of  gjasoline  in  the 
southeastern  4nd  midwestem  United 
States,  i.e.,  both  BP  and  Amoco  sell 
gasoline  to  retjail  gas  stations  that  they 
may  or  may  not  own.  In  these  markets. 
BP  is  the  only  firm  that  can  sell  "BP"- 
branded  gasolene  to  retail  dealers,  and 
Amoco  is  the  only  firm  that  can  sell 
"Amoco"-bra|ided  gasoline  to  dealers. 
Therefore,  measuring  concentration  of 
retail  sales  by  brand  is  an  adequate 
proxy  for  measuring  concentration  in 
gasoline  wholesaling.^ 

In  25  metropolitan  area  markets,  the 
combination  ()f  BP  and  Amoco  would 
result  in  a  highly  concentrated 
wholesale  gasoline  market,  and  an 
increase  in  concentration  in  an  amount 
that  the  Department  of  Justice- FTC 
Merger  Guidelines  presimie  likely  to 
create  or  enhance  market  power  or 
facilitate  its  exercise.  Merger  Guidelines 
§  1.51(c).*  In  4ach  of  these  markets,  the 


'  Commiisioneti  Swrindle  concurs  in  the  propoMd 
complaint  and  consent  order  to  the  extent  it  alleges 
that  the  merger  of  BP  and  Amoco  would  violate  the 
antitrust  laws  in  t)ie  nine  terminal  markets  and  in 
wholesale  gasoline  markets  in  Pittsburgh, 
Pennsylvania,  and  Cleveland.  Toledo  and 
Youngstown,  Ohio. 

'  For  example.  Id  a  large  extent,  Amoco  and  BP 
produce  and  market  diRerent  petrochemical 
products  in  the  Utiited  States.  BP  produces  acetic 
acid  and  acrylonitrile  in  the  U.S.,  but  Amoco  does 
not  Similarly.  AiSoco  produces  ethylene, 
propylene,  polyplopylene,  and  styrene  in  the  U.S., 
but  BP  does  not.  Iti  the  few  petrochemical  areas 
where  the  parties  overlap  in  the  U.S..  concentration 
would  not  changA  significantly  as  a  result  of  the 
merger.  ' 

^  Indeed,  brand  concentration  may  understate 
concentration  in  l)ie  wholesale  market,  because 
some  branded  wholesale  sellers  also  supply 
unbranded  gasoline  to  unbranded  retail  stations. 
The  brand  concentration  statistics  used  here  would 
not  attribute  tbes^  unbranded  sales  by  branded 
wholesalers  to  tht  branded  wholesaler. 

*  The  Merger  Gi|idelines  presume  anticompetitive 
effects  when  the  {K>st-merger  Herfindahl-Hirschman 
Index  ("HHI")  is  #ver  1800  and  there  is  an  increase 
of  more  than  100  points.  HhD  is  a  statistical  index 
that  measures  the! degree  of  concentration  in  a 
relevant  antitrust  tnarket.  Those  metropolitan  areas 
and  the  changes  it  HHI  are:  Albany.  Georgia  (post- 
merger  HHI  3674.  increase  of  542);  Charleston, 
South  Carolina  (1B65/362);  Charlotte,  North 
Carolina  (1909/6<0|:  Charlottesville,  Virginia  (2214/ 
278):  Clarkesvillei  Tennessee  (1863/492);  Cleveland, 
Ohio  (1859/124):  Columbia,  South  Carolina  (2257/ 
378):  Columbus.  Ceorgia  (2194/351);  Cumberland, 
Maryland  (2592/*61);  Dothan,  Alabama  (2259/235); 
Fayetteville,  Norti  Carolina  (2635/795);  Florence. 
Alabama  (1959/21 19);  Goldsboro,  North  Carolina 


top  four  firms  v«ll  together  have  at  least 
70%  of  wholesale  sales;  in  15  markets, 
the  top  four  firms  will  have  more  than 
80%.  5 

Market  shares  and  concentration 
levels  of  this  magnitude  raise  antitrust 
concern  because  they  suggest  that  a 
small  number  of  firms  might,  after  this 
merger,  be  able  to  raise  price  without 
losing  significant  sales  to  what  could 
well  be  an  insignificant  fringe  ^  See,  e.g.. 
United  States  v.  Rockford  Memorial 
Corp.,  898  F.2d  1278, 1283-84  (7th  Cir. 
1990).  Concerns  about  collusion  or 
coordination,  and  consequent  price 
increases  to  consumers,  are  more 
pronoimced  in  markets — such  as 
gasoline  markets — where  (among  other 
factors)  the  product  is  homogeneous  and 
prices  are  generally  observable,  making 
it  relatively  easier  for  a  small  number  of 
firms  to  coordinate  and  to  detect 
deviation. 

Of  course,  high  market  concentration 
is  less  of  a  threat  to  consumers  if 
retailers  in  the  market  are  likely  to 
switch  to  new  sources  of  supply  in  the 
event  of  a  wholesale  price  increase.  But, 
we  required  persuasive  evidence  that 
entry  would  be  timely,  likely  and 
sufficient  to  defeat  a  coordinated  price 
increase.  Merger  Guidelines  §  3.  Our 
colleague  concludes  that  such  entry 
could  occur,  and  is  likely  to  occur,  "if 
there  are  enough  branded  retail  gasoline 
stations  that  could  switch  and  become 
customers  of  the  new  wholesale 
entrant."  '  We  do  not  disagree  writh  this 
analysis,  but  we  are  unpersuaded  by  the 
investigative  record  here  that  there  is  a 


(2133/310);  Hattiesburg.  Mississippi  (2214/281): 
Jackson,  Tennessee  (2051/508):  Memphis, 
Tennessee  (1948/468):  Myrtle  Beach.  South 
Carolina  (2138/353):  Pittsburgh,  Pennsylvania 
(2129/663);  Raleigh,  North  Carolina  (2032/535): 
Rocky  Mount,  North  Carolina  (2003/302); 
Savannah,  Georgia  (2668/515):  Sumter,  South 
Carolina  (1920/528):  Tallahassee.  Florida  (2366/ 
794):  Toledo.  Ohio  (2022/351):  and  Youngstown, 
Ohio  (2540/1043). 

>  In  addition,  in  five  areas  the  HHI  will  increase 
substantially  (by  more  than  100  HHI  points): 
Birmingham,  Alabama  (post-merger  HHI  1778, 
increasing  by  273);  Mobile,  Alabama  (1600/160); 
Athens,  Georgia  (1654/251);  Meridian,  Mississippi 
(1705/359):  and  Hickory,  North  Carolina  (1782/ 
354).  In  each  of  these  "moderately  concentrated" 
markets,  the  top  four  firms  will  together  have  at 
least  70%  of  wholesale  sales,  and  independent 
unbranded  sellers  have  less  than  20%. 

*  In  this  case,  the  Commission  examined  the 
gasoline  markets  in  which  BP  and  Amoco  competed 
and  alleged  antitrust  violations  in  markets  with  a 
small  number  of  fringe  players,  and  not  in  markets 
where  fringe  competitors  collectively  appear  to 
have  significant  market  presence. 

'  We  all  agree  that  our  concerns  about 
concentration  among  wholesale  sellers  of  gasoline 
are  not  obviated  by  the  asserted  fact  that  retailers 
can  set  their  own  prices  for  retail  gasoline  sold  at 
their  outlets.  The  wholesale  price  of  gasoline  is 
plainly  the  most  substantial  portion  of  the  dealer's 
cost,  and  increases  in  wholesale  prices  will  likely 
result  in  increases  in  retail  prices. 


sufficient  likelihood  that  switching 
would  occur  to  allay  our  concerns.  The 
history  of  switching  in  these  markets 
appears  to  be  more  among  incumbents 
than  to  new  entrants,  and  switching 
among  incimibents  (particularly  among 
incumbents  with  substantial  market 
shares)  will  not  defeat  a  wholesale  price 
increase  by  those  incumbents,  Etealers 
also  would  be  less  likely  to  switch  to 
fringe  suppliers  or  to  new  entrants  if 
there  are  significant  reasons  for  dealers 
to  prefer  major  brands  (particularly 
major  brands  that  are  well-established 
in  a  given  area),  such  as  the  benefit  of 
local  marketing  or  of  brand  credit  card 
programs.  Moreover,  dealers  might  not 
have  an  incentive  to  switch  to  new 
entrants  to  defeat  a  price  increase  by 
their  suppliers  in  which  they  also  may 
profit. 

Instead,  we  believe  that  the  proposed 
consent  order  will  make  jobbers  and 
open  dealers  able  to  switch,  and  by 
reheving  them  of  financial  penalties  that 
might  deter  switching  to  new  entrants, 
make  it  more  likely  that  they  will  in  fact 
switch,  preventing  an  increase  in 
concentration  that  otherwise  could  well 
give  rise  to  a  substantial  risk  of  higher 
prices  for  gasoline  in  the  markets 
alleged  in  the  proposed  complaint.  As 
we  noted,  our  disagreement  with  our 
colleague  is  narrow;  whether,  in  the 
absence  of  the  proposed  relief,  jobbers 
and  open  deal^s  are  sufficiently  likely 
to  switch  in  substantial  numbers  to 
protect  the  ultimate  consimiers  from  the 
risk  that  otherwise  would  be  associated 
with  highly  concentrated  gasoline 
markets.  In  this  case,  we  believe  the 
investigative  record  regarding  dealer 
switching  is  insufficiently  compelling  to 
demand  that  ultimate  consumers  bear 
the  substantial  risk  of  higher  prices  for 
gasoline  that  may  result  from  these 
highly  concentrated  markets. 

Statement  of  Commissioner  Orson 
Swindle  Concurring  in  Part  and 
Dissenting  in  Part 

The  Commission's  proposed 
complaint  alleges  that  the  merger  of 
Amoco  Corporation  ("Amoco")  and 
British  Petroleum  Company  p.l.c.  ("BP") 
is  likely  to  substantially  lessen 
competition  or  tend  to  create  a 
monopoly  in  certain  terminaling 
markets  and  in  certain  markets  for  the 
wholesale  sale  of  gasoline.  I  agree  that 
the  merger  is  likely  to  have 
anticompetitive  effects  in  terminaling 
markets  and  that  the  divestitures  that 
would  be  required  adequately  remedy 
these  antitrust  violations.  However, 
because  the  merger  is  unlikely  to  have 
anticompetitive  effects  in  southeastern 
United  States  markets  for  the  wholesale 
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sale  of  gasoline,^  I  dissent  from  the 
allegations  and  relief  related  to  those 
markets. 

Refined  gasoline  is  transported  by 
pipeline  from  the  refinery  to  gasoline 
terminals.  Wholesalers  sell  refined 
gasoUne  from  terminals  to  retail 
gasoline  stations.  Retail  gasoline 
stations  may  be  either  imbranded  or 
branded.  Unbranded  retail  gasoline 
stations  do  not  display  the  brand  of  a 
wholesaler  and  do  not  sell  branded 
gasoline.  In  contrast,  branded  retail 
gasoline  stations  display  the  brand  of 
the  wholesaler,  such  as  "Amoco"  or 
"Texaco,"  and  sell  the  wholesaler's 
brand  of  gasoline,  which  is  refined 
gasoline  plus  proprietary  additives. 

Among  branded  retail  gasoline 
stations,  there  are  various  types  of 
ownership  and  operation  arrangements. 
The  wholesaler  may  itself  own  and 
operate  the  retail  gasoline  station  (a 
"company  station").  The  wholesaler 
may  own  the  retail  gasoline  station  but 
lease  the  station  pursuant  to  an 
agreement  that  requires  the  operator  (a 
"lessee/dealer")  to  purchase  branded 
gasoline  from  the  wholesaler.  The 
wholesaler  may  have  franchisees  ("open 
dealers")  who  sell  branded  gasoline 
pursuant  to  a  franchise  agreement. 
Finally,  the  wholesaler  may  sell 
branded  gasoline  to  independent  firms 
knovkrn  as  "jobbers"  that  distribute  the 
branded  gasoline  to  retail  gasoline 
stations  (which  are  sometimes  owned  by 
thejobber). 

The  proposed  complaint  alleges, 
among  other  things,  that  the  merger  of 
Amoco  and  BP,  both  wholesalers  of 
branded  gasoline,  would  have  an 
anticompetitive  effect  in  certain 
southeastern  United  States  markets  for 
the  wholesale  sale  of  gasoline.  Each  of 
these  markets  would  be  moderately 
concentrated  or  highly  concentrated 
after  the  merger,  which  would 
significantly  increase  the  levels  of 
concentration  in  these  markets.  The 
theory  is  that  because  these  markets 
would  be  concentrated  following  the 
merger,  wholesalers  could  coordinate 
the  wholesale  price  of  gasoline,  which, 
in  turn,  would  harm  consumers  by 
causing  higher  gasoline  prices  at  the 
pump. 2 

Any  effort  by  wholesalers  to  pass  on 
a  collusive  price  increase  would  be 
defeated  if  enough  branded  retail 


gasoline  stations  switched  to  other 
wholesalers  rather  than  pay  the  higher 
price.  Entry  by  new  wholesalers  offering 
lower  prices  could  defeat  a  collusive 
price  increase,  and  such  entry  is  likely 
if  there  were  enough  branded  retail 
gasoline  stations  that  could  switch  and 
become  customers  of  the  new  wholesale 
entrant. 3  Cheating  by  an  existing 
wholesaler  on  a  collusive  price  also  is 
likely  if  enough  branded  retail  gasoline 
stations  would  switch  to  make  cheating 
worthwhile. 

Is  such  switching  likely  to  occur?  I 
certainly  think  so.  An  evaluation  of  the 
southeastern  markets  reveals  that 
switching  is  already  the  reality,  not 
mere  speculation  or  prediction.  Unlike 
company  stations  and  lessee/dealer 
stations,  open  dealers  and  jobbers  have 
the  option  of  responding  to  their 
wholesaler's  collusive  price  increase  by 
switching  to  another  wholesaler.  Open 
dealers  and  jobbers  currently  (and  with 
some  frequency),  switch  relatively 
easily  and  quickly  *  in  response  to 
changes  in  market  conditions,  including 
trying  to  combat  price  increases.  Open 
dealers  and  jobbers  have  stated  that  they 
would  in  fact  switch  in  response  to  a 
price  increase  attributable  to  the  merger, 
and  they  have  explained  that  they 
would  not  anticipate  significant 
problems  in  switching. 

Would  enough  branded  retail  gasoline 
stations  in  the  southeastern  markets  be 
willing  to  switch  to  make  possible  new 
wholesale  entry  or  cheating  by  an 
existing  wholesaler?  Again,  I  certainly 
think  so.  In  most  of  these  markets,  open 
dealers  and  jobbers  purchase  from  about 
60  percent  to  about  80  percent  of  the 
gasohne  that  is  sold  at  retail.'  Given  that 
open  dealers  and  jobbers  account  for 
such  a  large  proportion  of  retail  gasoline 
sales  and  that  they  are  likely  to  svdtch, 
enough  switching  could  occur  to  induce 
entry  or  cheating  sufficient  to  defeat  a 
collusive  price  increase  by  wholesalers. 

The  majority  of  the  Commission 
emphasizes  that  the  concentration  levels 


'  The  "southeastern  United  States  markets  for  the 
wholesale  sale  of  gasoline"  include  all  of  the 
"gasoline  markets"  described  in  Paragraph  15  of  the 
proposed  complaint  except  those  located  in  Ohio 
and  Pittsburgh,  Pennsylvania.  I  support  the 
Commission's  action  in  the  Ohio  and  Pittsburgh 
wholesaling  markets. 

'There  is  no  evidence  that  wholesalers  in  these 
markets  have  already  attempted  to  collude. 


'  Because  the  Commission's  proposed  order 
should  help  ensure  that  gasoline  terminaling 
markets  in  the  southeastern  United  States  remain 
competitive,  a  new  wholesale  entrant  would  be  able 
to  purchase  gasoline  at  terminals  to  sell  to  jobbers. 

^Svyitching  can  occur  relatively  quickly  because, 
although  any  individual  open  dealer  or  jobber  may 
have  to  wait  for  its  contract  to  expire  before  it  can 
switch,  the  short-term  nature  of  contracts  between 
Amoco  and  open  dealers  and  jobbers  means  that 
some  of  those  contracts  are  expiring  at  any  given 
time.  Station  switching  also  can  occur  relatively 
inexpensively,  especially  because  new  wholesalers 
often  reimburse  open  dealers  and  jobbers  for  the 
costs  incurred  in  switching. 

'By  contrast,  in  other  investigations  the 
Commission  has  determined  that  sufficient 
switching  would  not  occur  in  markets  that  are 
dominated  by  company  stations  and  lessee/dealer 
stations. 


in  these  markets  create  a  presumption  of 
anticompetitive  effects  and  that  history 
demonstrates  that  switching  to  new 
wholesale  entrants  is  unlikely  to 
prevent  these  effects.  Specifically,  the 
majority  believes  that  open  dealers  and 
jobbers  will  switch  primarily  to 
incumbent  wholesalers.  The  majority 
reasons  that  switching  will  be  limited 
primarily  to  incumbent  wholesalers 
because  many  of  them  offer  benefits 
(such  as  local  marketing  or  brand  credit 
card  programs)  that  would  not  be 
offered  by  a  new  wholesale  entrant. 

The  investigative  record  is  to  the 
contrary.  While  there  has  been 
significant  switching  by  open  dealers 
and  jobbers  among  incumbent 
wholesalers,  there  also  has  been 
significant  switching  away  from 
incumbent  wholesalers  to  new  branded 
wholesalers  and  new  unbranded 
wholesalers.^  Moreover,  open  dealers 
and  jobbers  have  stated  that  they  would 
switch  in  response  to  a  collusive  price 
increase,  but  have  not  stated  that  their 
switching  would  be  limited  to  moving 
from  one  incumbent  wholesaler  to 
another.  Detailed  economic  analysis  has 
shown  that  whatever  non-price  benefits 
incumbent  wholesalers  may  be  able  to 
offer  to  open  dealers  and  jobbers,  they 
are  unlikely  to  induce  of)en  dealers  and 
jobbers  to  ignore  promising 
opportunities  offered  by  new  wholesale 
entrants.' 

Because  switching  is  likely  to  defeat 
any  collusive  price  increase,  the  merger 
of  Amoco  and  BP  would  not  have 
anticompetitive  effects  in  the 
southeastern  United  States  markets  for 
the  wholesale  sale  of  gasoline.  The 
Commission  nevertheless  has  extracted 
from  the  merging  parties  a  variety  of 
costly  concessions  designed  to  faciUtate 
switching  and  improve  the  marketplace. 
As  explained  above,  because  market 
forces  are  likely  to  cause  sufficient 
switching  writhout  government 
intervention,  these  measures  are  simply 


"For  example,  by  offering  lower  prices  to  induce 
switching,  Citgo  has  been  able  to  enter  Florida  and 
Coastal  has  expanded  in  South  Carolina.  Similarly, 
by  offering  lower  prices  to  induce  switching, 
unbranded  wholesalers  (such  as  Kwic  Trip, 
Racetrac.  Speedway,  Smile.  Wilco,  and  Hess)  also 
have  been  able  to  enter  many  of  these  markets. 

'The  majority  also  posits  that  instead  of 
switching,  open  dealers  and  jobbers  may  decide  to 
accept  a  collusive  price  increase,  pass  it  on 
consumers  at  the  pump,  and  share  in  the  profit  from 
the  price  increase.  For  an  open  dealer  or  jobber  to 
share  in  the  profit  from  a  collusive  increase,  it 
would  have  to  be  confident  that  increased  prices  at^ 
the  pump  would  not  be  undercut  by  other  retailers. 
Given  that  wholesalers  do  not  control  the  pricing 
at  most  retail  gasoline  stations  in  these  markets. 
open  dealers  and  iohbers  would  have  good  reason 
to  worry  that  any  cullusive  price  that  they  sought 
to  impose  would  be  undercut,  especially  to  the 
extent  that  there  are  unbranded  retail  gasoline 
stations  in  these  markets. 
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unnecessary.  Rather  than  imposing 
excessive  requirements  that  will  force 
substantial  costs  on  the  parties,  the 
Commission  $hould  have  allowed  the 
merger  of  Amjoco  and  BP  to  proceed 
with  antitrust  relief  limited  to 
terminaling  an  well  as  the  Ohio  and  the 
Pittsburgh,  Pe  nnsylvania  wholesaling 
situation. 

I  therefore  ( Ussent  from  the  aspects  of 
this  matter  daaUng  with  gasoline 
wholesaling  i|i  the  southeastern  United 
States  marketk  identified  in  Paragraph 
15  of  the  proposed  complaint. 

[FR  Doc.  99-20t'3  Filed  1-28-99;  8:45  am] 
BtLLMQ  CODE  67^1-41 

I 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

agency:  Offide  of  the  Secretary,  HHS. 
Acnow;  Notic^. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  jtesearch  Integrity  (ORI) 
has  made  a  fitial  finding  of  scientific 
misconduct  i^  the  following  case: 

Ms.  Nellie  ariggs-Brown,  Rush- 
Presbyterian-pt.  Luke's  Medical  Center: 
Based  on  the  feport  of  an  investigation 
conducted  by  Rush-Presbyterian-St. 
Luke's  Mediciil  Center  dated  December 
3,  1997.  ORI  $nds  that  Ms.  Briggs 
Browm,  former  employee.  Department  of 
Neurology,  engaged  in  scientific 
misconduct  i^  clinical  research 
supported  by  two  National  Institute  of 
Neurological  Disorders  and  Stroke 
(NINDS).  National  Institutes  of  Health 
(NIH)  grants.  : 

Specificall]|,  Ms.  Briggs-Brown  (1) 
falsified  seveik  monthly  screening  logs 
for  a  NINDS  funded  study  involving 
stroke  victim^  (Randomized  Trial  of  Org 
10172  in  Acute  Ischemic  Stroke 
Treatment)  and  submitted  the  same  logs 
with  altered  dates  on  multiple  occasions 
to  the  University  of  Iowa  Coordinating 
Center;  and  (2 )  falsified  several  Human 
Investigation  Committee  research 
approval  forn^s. 

None  of  thej  questioned  data  has  been 
included  in  publications. 

ORI  has  implemented  the  following 
administrative  actions  for  the  three  (3) 
year  period  b^inning  January  25,  1999: 

(1)  Ms.  Bh^s-Brown  is  prohibited 
from  serving^  any  advisory  capacity  to 
PHS,  including  but  not  limited  to 
service  on  any  PHS  advisory  committee, 
board,  and/orlpeer  review  committee,  or 
as  a  consultant;  and 

(2)  Any  institution  that  submits  an 
application  for  PHS  support  for  a 


research  project  on  which  Ms.  Briggs- 
Brown's  participation  is  proposed  or 
which  uses  her  in  any  capacity  on  PHS 
supported  research,  or  that  submits  a 
report  of  PHS-funded  research  in  which 
she  is  involved,  must  concurrently 
submit  a  plan  for  supervision  of  her 
duties  to  the  funding  agency  for 
approval.  The  supervisory  plan  must  be 
designed  to  ensure  the  scientific 
integrity  of  Ms.  Briggs-Brown's  research 
contribution.  The  institution  also  must 
submit  a  copy  of  the  supervisory  plan  to 
ORI. 

FOR  FURTHER  INFORMATION  CONTACT: 
Acting  Director,  Division  of  Research 
Investigations,  Office  of  Research 
Tntegrity,  5515  Security  Lane,  Suite  700, 
Rockville.  MD  20852,  (301)  443-5330. 
Oiris  B.  Pascal. 

Acting  Director,  Office  of  Research  Integrity. 
IFR  Doc.  99-2158  Filed  1-28-99;  8:45  am] 
BILUNO  COOE  4ieO-17-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

AGENCY:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  a  final  finding  of  scientific 
misconduct  in  the  following  case: 

Robert  J.  Thackeray.  R.N.,  M.P.H., 
University  of  Pittsburgh:  Based  on  an 
investigation  report  prepared  by  the 
University  of  Pittsburgh,  dated  June  24, 
1998,  and  information  obtained  by  ORI 
during  its  oversight  review,  ORI  found 
that  Mr.  Thackeray,  former  program 
coordinator,  Multi  center  AIDS  Cohort 
Study  (MACS),  Department  of  Infectious 
Diseases  and  Microbiology,  Graduate 
School  of  Public  Health,  University  of 
Pittsburgh,  engaged  in  scientific 
misconduct  in  research  supported  by 
the  National  Institutes  of  Health  (NIH). 
The  Pitt  Men's  Study  is  a  component  of 
the  MACS  funded  by  a  cooperative 
agreement  with  the  National  Institute  of 
Allergy  and  Infectious  Diseases  (NIAID), 
NIH. 

Specifically,  Mr.  Thackeray  falsified 
and/or  fabricated  research  data  that  he 
recorded  from  various  tests  that  he  was 
responsible  for  conducting  on  subjects 
enrolled  in  the  MACS. 

Mr.  Thackeray  falsified  and/or 
fabricated  data  for  five  subjects  and 
reported  that  data  on  the  "Neurological 
Assessment  Form  10"  and  on  the 
"Instrumental  Activities  of  Daily  Living 
Scale"  questionnaire. 


The  fabricated  and/or  falsified 
research  data  were  not  compiled 
elsewhere  and  were  not  included  in  any 
publications. 

Mr.  Thackeray  has  accepted  the  ORI 
finding  and  has  entered  into  a  Voluntary 
Exclusion  Agreement  with  ORI  in  which 
he  has  voluntarily  agreed,  for  the  three 
(3)  year  period  beginning  January  19, 
1999: 

(1)  To  exclude  himself  from  serving  in 
any  advisory  capacity  to  the  Public 
Health  Service  (PHS),  including  but  not 
limited  to  service  on  any  PHS  advisory 
committee,  board,  and/or  peer  review 
committee,  or  as  a  consultant;  and 

(2)  That  any  institution  that  submits 
an  appUcation  for  PHS  support  for  a 
research  project  on  which  his 
participation  is  proposed  or  which  uses 
him  in  any  capacity  on  PHS  supported 
research,  or  that  submits  a  report  of 
PHS-funded  research  in  which  he  is 
involved,  must  concurrently  submit  a 
plan  for  supervision  of  his  duties  to  the 
funding  agency  for  approval.  The 
supervisory  plan  must  be  designed  to 
ensure  the  scientific  iirtegrity  of  Mr. 
Thackeray's  research  contribution.  The 
institution  also  must  submit  a  copy  of 
the  supervisory  plan  to  ORI. 

FOR  FURTHER  INFORMATION  CONTACT: 
Acting  Director,  Division  of  Research 
Investigations,  Office  of  Research 
Integrity,  5515  Security  Lane,  Suite  700, 
Rockville,  MD  20852,  (301)  443-5330. 
Oiris  B.  PascaL 

Acting  Director,  Office  of  Research  Integrity. 
[FR  Doc  99-2157  Filed  1-28-99;  8:45  am] 
BILUNQ  COOE  416»-17-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Notice  of  Meetings 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  2)  announcement  is 
made  of  the  following  subcommittees 
scheduled  to  meet  during  the  month  of 
February  1999: 

.  Name:  Health  Care  Quality  and 
Effectiveness  Research. 

Date  and  Time:  February  9,  1999,  8:00  a.m. 

Place:  Bethesda  Hyatt,  1  Bethesda  Metro 
Center,  Bethesda,  Maryland  20814. 
Open  February  9,  8:30  a.m.  to  8:45  a.m. 
Closed  for  remainder  of  meeting. 

Purpose:  To  review  and  evaluate  grant 
applications. 

Name:  Health  Systems  Research. 

Date  and  Time:  February  18. 1999,  9:30 
a.m. 
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Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Versailles  IV  Room, 
Bethesda,  Maryland  20814. 

Open  February  18,  9:30  a.m.  to  9:45  a.m. 
Closed  for  remainder  of  meeting. 

Purpose:  To  review  and  evaluate  grant 
applications. 

Agenda:  The  open  session  of  the  meetings 
will  be  devoted  to  business  covering 
administrative  matters  and  reports.  During 
the  closed  sessions,  the  Subcommittees  will 
be  reviewing  and  discussing  grant 
applications  dealing  with  health  services 
research  issues.  In  accordance  with  the 
Federal  Advisory  Committee  Act,  section 
10(d)  of  5  U.S.C,  Appendix  2  and  5  U.S.C, 
552b(c)(6),  the  Administrator,  Agency  for 
Health  Qire  Policy  and  Research,  has  made 
a  formal  determination  that  these  latter 
sessions  will  be  closed  because  the 
discussions  are  likely  to  reveal  f>ersonal 
information  concerning  individuals 
associated  with  the  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  vdshing  to  obtain  a  roster  of 
members,  minutes  of  the  meetings,  or 
other  relevant  information  should 
contact  Ms.  Jenny  Griffith,  Committee 
Management  Officer,  Office  of  Research 
Review,  Education  and  Policy,  Agency 
for  Health  Care  Policy  and  Research, 
2101  East  Jefferson  Street,  Suite  400. 
Rockville,  Maryland  20852,  Telephone 
(301) 594-1847. 

Agenda  items  for  these  meetings  are 
subject  to  change  as  priorities  dictate. 

Dated:  January  21,  1999. 
John  M.  Eisenberg, 
Administrator 
|FR  Doc.  99-2106  Filed  l-2a-99;  8:45  am] 

BILLING  CODE  41«0-«MN 


DEPARTMErn*  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Change  in  Dates  for  Availability  of 
Application  Kits  and  Deadline  for 
Receipt  of  Applications  Under  the 
Office  of  Community  Services'  Urt}an 
and  Rural  Community  Economic 
Development  Program  for  Fiscal  Year 
1999 

AGENCY:  Office  of  Community  Services, 
ACF,  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  Office  of  Community 
Services  (OCS)  published  a  Federal 
Register  Notice  on  December  28,  1998 
indicating  that  the  apphcation  kit  for 
the  Urban  and  Rural  Commimity 
Economic  Development  Program  for  FY 
1999  would  be  available  on  January  22, 
1999.  This  notice  also  indicated  that  the 
deadline  for  receipt  of  applications 


would  be  on  April  23,  1999.  These  dates 
are  no  longer  valid.  When  new  dates  are 
established,  a  follow-up  notice  will  be 
published  in  the  Federal  Register.  The 
deadUne  date  will  be  adjusted 
accordingly.  This  application  kit  will  be 
posted  on  the  OCS  Website  after  it 
becomes  available.  The  OCS  Website 
address  is:  http://www.acf.dhhs.gov/ 
programs/ocs 

FOR  FURTHER  INFORMATION  CONTACT: 
Thehna  Johnson  (202) 401-5523. 

Dated:  January  22,  1999. 
Donald  Sykes, 

Director,  Office  of  Community  Services. 
(FR  Doc.  99-2180  Filed  1-28-99;  8:45  am] 
BILLMG  CODE  01-41S4-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

pocket  No.  96N-0446] 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Postmarketing  Reporting  of 
Adverse  Drug  Experiences 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  NoUce. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  March  1 , 
1999. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507),  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 


Postmarketing  Reporting  of  Adverse 
Drug  Experiences — 21  CFR  310.305  and 
314.80  (OMB  Control  Number  0910- 
0230 — Reinstatement) 

Section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  requires  applicants  to  submit  data 
showing  whether  a  drug  is  safe  and 
effective.  FDA  is  authorized  to  issue 
regulations  requiring  the  recordkeeping 
and  reporting  necessary  to  enable  it  to 
evaluate  the  safety  or  effectiveness  of  a 
drug  product,  including  whether  the 
product  is  misbranded  or  adulterated 
under  sections  501  and  502  of  the  act 
(21  U.S.C.  351  and  352).  Under 
§§  310.305  and  314.80  (21  CFR  310.305 
and  314.80),  FDA  set  forth  reporting  and 
recordkeeping  requirements  regarding 
adverse  drug  experiences. 

All  applicants  who  have  received 
marketing  approval  of  drug  products  are 
required  to  file  Alert  Reports  with  FDA 
regarding  serious,  imexpected  adverse 
drug  experiences,  as  well  as  followup 
reports  on  the  adverse  drug  experiences 
when  the  applicant  receives  new 
informatipn  or  as  requested  by  FDA 
(§  314.80(c)(1)).  The  Alert  Reports 
include  reports  of  all  foreign  or 
domestic  adverse  experiences,  as  well  as 
reports  obtained  in  scientific  literature 
(§  314.80(d)),  and  if  there  is  a  reasonable 
possibility  that  the  drug  caused  the 
adverse  experience,  reports  from 
postmarketing  studies  (§  314.80(e)). 
Under  §  314.80(c)(2),  appHcants  must 
provide  periodic  reports  of  adverse  drug 
experiences.  Under  §314.80(1), 
applicants  must  keep  for  10  years 
records  of  all  adverse  drug  experience 
reports  known  to  the  applicant. 

For  marketed  prescription  drug 
products  without  approved  new  drug 
applications  or  abbreviated  new  drug 
applications,  manufacturers,  packers, 
and  distributors  are  required  to  report  to 
FDA  serious,  unexpected  adverse  drug 
experiences,  as  well  as  followup  reports 
on  the  adverse  drug  experiences  when 
the  applicant  receives  new  information 
or  as  requested  by  FDA  {§  310.305(c)(1) 
and  (c)(2)).  Under  §  310.305(f),  each 
manufacturer,  packer,  and  distributor 
shall  maintain  for  10  years  records  of  all 
adverse  drug  experiences  required  to  be 
reported. 

The  primary  purpose  of  FDA's 
adverse  drug  experience  reporting 
system  is  to  provide  a  signal  for 
potentially  serious  safety  problems  with 
marketed  drugs.  Although  premarket 
testing  discloses  a  general  safety  profile 
of  a  new  drug's  comparatively  common 
adverse  effects,  the  larger  and  more 
diverse  patient  populations  exposed  to 
the  marketed  drug  provide,  fo;  the  first 
time,  the  opportimity  to  collect 
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information  ck\  rare,  latent,  and  long- 
term  effects.  J  ignals  are  obtained  from 
a  variety  of  scurces,  including  reports 
from  patients,  treating  physicians, 
foreign  regulatory  agencies,  and  clinical 
investigators.  Information  derived  from 
the  adverse  d  ug  experience  reporting 
system  contri  )utes  directly  to  increased 

protection  because  the 
information  ejnables  FDA  to  make 
important  chapiges  to  the  product's 
labeling  (such  as  adding  a  new  warning) 
and.  when  necessary,  to  initiate  removal 
of  a  drug  froni  the  market. 

Respondents  to  this  collection  of 
information  a^  manufacturers,  packers, 
distributors,  and  applicants. 

In  the  Federal  Register  of  December 
30,  1997  (62  RR  67874),  the  agency 
requested  cor<iments  on  the  proposed 
collection  of  ijiformation.  FDA  received 
one  comment!  The  comment  questioned 
Xhe  accuracy  |f  several  of  the 

jllection  burden  estimates, 
higher  estimates  for 
icy  per  response  and 
^onse.  In  light  of  this 

_  J  agency  reevaluated  its 

estimates  and  is  revising  its  previous 
estimate  of  the  number  of  periodic 
reports  prepared  per  respondent,  from 
the  1.5  origintUy  reported  to  18.  On 
review,  FDA  (determined  that  this 
number  refledts  the  average  number  of 
periodic  repo  Is  it  receives.  A  periodic 


information  ct 
and  suggestec 
annual  freque 
hours  per  res^ 
comment,  the 


report  includes  a  narrative  summary, 
individual  case  safety  reports,  and 
history  of  actions  taken.  In  addition,  the 
agency  is  revising  the  hours  per 
response  for  preparing  a  periodic  report 
under  §  314.80(c)(2)  from  5  to  28  hours. 
The  comment  suggested,  and  FDA 
agrees,  that  28  hours  more  accurately 
reflects  the  amount  of  time  required  to 
prepare  a  response. 

Tne  comment  also  suggested  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected  and 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents. 

FDA  is  in  the  process  of  revising  its 
safety  reporting  and  recordkeeping 
regulations  and  will  consider  these 
comments  in  developing  its  rulemaking. 
The  respondent  has  had  and  will  have 
an  opportunity  for  comment  on  these 
rulemaking  initiatives.  In  the  Federal 
Register  of  October  27,  1994  (59  FR 
54046),  FDA  published  a  proposed  rule 
to  amend  its  postmarketing  expedited 
and  periodic  safety  reporting 
requirements,  as  well  as  others,  to 
implement  international  standards  and 
to  facilitate  the  reporting  of  adverse 
drug  experiences.  In  the  Federal 
Register  of  October  7.  1997  (62  FR 
52237),  FDA  pubhshed  a  final  rule 
amending  its  expedited  safety  reporting 
regulations  to  implement  certain 


recommendations  in  the  International 
Conference  on  Harmonization  of 
Technical  Requirements  for  Registration 
of  Pharmaceuticals  for  Human  Use  (ICH) 
E2A  guidance  on  definitions  and 
standards  for  expedited  reporting  (58  FR 
37408,  July  9, 1993).  At  this  time,  the 
agency  is  further  considering 
recommendations  in  the  ICH  E2A 
guidance  for  additional  amendments  to 
its  postmarketing  expedited  safety 
reporting  regulations.  With  respect  to 
the  proposed  amendments  to  the 
periodic  adverse  drug  experience 
reporting  requirements  in  the  proposal 
of  October  27,  1994,  FDA  has  decided 
to  repropose  these  amendments  based 
on  recommendations  in  the  ICH  E2C 
guidance  on  periodic  safety  update 
reports  (62  FR  27470,  May  19,  1997).  In 
developing  the  reproposal,  FDA  will 
also  consider  comments  submitted  in 
response  to  the  proposed  rule  of  October 
27, 1994,  regarding  periodic  adverse 
experience  reports.  FDA  is  also 
considering  rulemaking  concerning  the 
electronic  submission  of  postmarketing 
expedited  and  periodic  safety  reports 
using  standardized  medical 
terminology,  data  elements,  and 
electronic  transmission  standards 
recommended  by  the  ICH. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden' 


21  CFR  Section 


No.  of 
Respondents 


Annual 

Frequency  per 

Response 


Total  Annual 
Responses 


Hours  per 
Response 


Total  Hours 


310.305(c)(5) 
314.80(c)(1)(iii) 
314.80(c)(2) 
Total 


1 

5 

683 


1 

1 

18 


1 

5 

12,300 


1 

1 

28 


1 
5 

344,400 
344,406 


'The  reportifig  burden  for  §§31 0.305(c)(1),  (c)(2),  (c)(3),  and  314.80(c)(1)(i)  and  (c)(1)(ii)  was  reported  under  0MB  control  number  0910- 
0291 .  There  ard  no  capital  costs  or  operatinig  and  maintenance  costs  associated  with  this  collection  of  information. 

Table  2.— Estimated  Annual  Recordkeeping  Burden' 


21  CFR  Section 


No.  of 
Recordkeepers 


Annual 
Frequency  per 
Recordkeeping 


Total  Annual 
Records 


Hours  per 
Recordkeeper 


Total  Hours 


310.305(f) 

314.80(i) 

Total 


25 

683 


2 

683 


25 
683 
708 


'  There  are  n )  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 
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The  numbers  in  Tables  1  and  2  of  this 
document  are  accurate  as  of  the  time  of 
publication.  FDA  is  in  the  process  of 
revising  its  safety  reporting  and 
recordkeeping  regulations.  These 
niunbers  may  change  when  the 
revisions  to  those  regulations  are 
finalized. 

Dated:  January  22,  1999. 

William  K.  HuU>ard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  99-2160  Filed  1-28-99;  8:45  am) 

BILUNG  CODE  4ieO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98N-1 234] 

New  Monographs,  Revisions  of  Certain 
Food  Chemicals  Codex  Monographs, 
New  General  Analytical  Procedures, 
and  Revisions  of  General  Analytical 
Procedures;  Opportunity  for  Public 
Comment 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  an 
opportunity  for  public  comment  on 
pending  changes  to  certain  Food 
Chemicals  Codex  specification 
monographs  in  the  foufCi  edition  and 
on  proposed  new  specification 
monographs  and  proposed  new  and 
revised  general  analytical  procedures. 
New  specification  monographs  for 
certain  substances  used  as  food 
ingredients;  additions,  revisions,  and 
corrections  to  current  monographs;  and 
new  and  revised  general  analytical 
procedures  are  being  prepared  by  the 
National  Academy  of  Sciences/Institute 
of  Medicine  (NAS/IOM)  Committee  on 
Food  Chemicals  Codex  (the  committee). 
This  material  is  expected  to  be 
presented  in  the  next  publication  of  the 
Food  Chemicals  Codex  (the  second 
supplement  to  the  fourth  edition)  at  a 
date  yet  to  be  determined. 
DATES:  Written  comments  by  March  15, 
1999.  (The  committee  advises  that 
comments  received  after  this  date  may 
not  be  considered  for  the  second 
supplement  to  the  fourth  edition. 
Comments  received  too  late  for 
consideration  for  the  second 
supplement  will  be  considered  for  later 
supplements  or  for  a  new  edition  of  the 
Food  Chemicals  Codex.) 
ADDRESSES:  Submit  written  comments 
and  supporting  data  and  documentation 


to  the  NAS/IOM  Committee  on  Food 
Chemicals  Codex/FO-3042.  National 
Academy  of  Sciences,  2101  Constitution 
Ave.  NW.,  Washington,  DC  20418. 
Copies  of  the  new  monographs,  the 
proposed  revisions  to  current 
monographs,  and  the  proposed  new  and 
revised  general  analytical  procedures 
may  be  obtained  upon  written  request 
from  NAS  (address  above)  or  from  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane.  rm.  1061,  Rockville, 
MD  20852.  Requests  for  copies  should 
specify  by  name  the  monographs  or 
analytical  procedures  desired.  Copies 
may  also  be  obtained  through  the 
Internet  at  "http://www2.nas.edu/ 
codex". 

FOR  FURTHER  INFORMATION  CONTACT: 
Fatima  N.  Johnson/FO-3042, 
Committee  on  Food  Chemicals 
Codex,  Food  and  Nutrition  Board, 
National  Academy  of  Sciences, 
2101  Constitution  Ave.  NW., 
Washington,  DC  20418,  202-334- 
2580; or 
Paul  M.  Kuznesof,  Division  of  Product 
Manufacture  and  Use,  Office  of 
Premarket  Approval,  Center  for 
Food  Safety  and  Applied  Nutrition 
(HFS-246),  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418- 
3009. 
SUPPLEMENTARY  INFORMATION:  By 
contract  with  NAS/IOM,  FDA  supports 
the  preparation  of  the  Food  Chemicals 
Codex,  a  compendium  of  specification 
monographs  for  substances  used  as  food 
ingredients.  Before  any  specifications 
are  included  in  a  Food  Chemicals  Codex 
publication,  public  announcement  is 
made  in  the  Federal  Register.  All 
interested  parties  are  invited  to 
comment  and  to  make  suggestions  for 
consideration.  Suggestions  should  be 
accompanied  by  supporting  data  or 
other  documentation  to  facilitate  and 
expedite  review  by  the  committee. 

In  the  Federal  Register  of  December  3, 
1996  (61  FR  64098),  and  March  28,  1997 
(62  FR  14911),  FDA  announced  that  the 
committee  was  considering  additional 
new  monographs  and  a  number  of 
monograph  revisions  for  inclusion  in 
the  first  supplement  to  the  fourth 
edition  of  the  Food  Chemicals  Codex. 
The  first  supplement  to  the  fourth 
edition  of  the  Food  Chemicals  Codex 
was  released  by  the  National  Academy 
Press  (NAP)  in  September  1997.  It  is 
now  available  for  sale  fi-om  NAP  (1- 
800-624-6242;  202-334-3313;  FAX 
202-334-2451;  Internet  "http:// 
www.nap.edu")  2101  Constitution  Ave. 
NW.,  Lockbox  285,  Washington,  DC 
20055. 


FDA  now  gives  notice  that  the 
committee  is  soliciting  comments  and 
information  on  additional  proposed  new 
monographs,  proposed  changes  to 
certain  current  monographs,  and 
proposed  new  and  revised  general 
analytical  procedures.  These  new 
monographs  and  analytical  procedures 
and  changes  are  expected  to  be 
published  in  the  second  supplement  to 
the  fourth  edition  of  the  Food  Chemicals 
Codex.  Copies  of  the  proposed  new 
monographs  and  analytical  procedures 
and  revisions  to  current  monographs 
and  analytical  procedures  may  be 
obtained  upon  written  request  from 
NAS  at  the  address  listed  above  or 
through  the  Internet  at  "http:// 
wrww2.nas.edu/codex". 

FDA  emphasizes,  however,  that  it  will 
not  consider  adopting  and  incorporating 
any  of  the  committee's  new  monographs 
and  general  analytical  procedures,  or 
revisions  to  monographs  or  analytical 
procedures  into  FDA  regulations 
without  ample  opportunity  for  public 
comment.  If  FDA  decides  to  propose  the 
adoption  of  new  monographs  or 
analytical  procedures  or  changes  that 
have  received  final  approval  of  the 
committee,  it  will  announce  its 
intention  and  provide  an  opportunity 
for  public  comment  in  the  Federal 
Register. 

The  committee  invites  comments  and 
suggestions  by  all  interested  parties  on 
specifications  or  analytical  procedures 
to  be  included  in  the  proposed  new 
monographs  (4),  revisions  of  current 
monographs  (30),  and  new  and  revised 
general  analytical  procedures  (3)  listed 
below: 

L  Proposed  New  Monographs 

Erythritol 

Maltitol 

Menhaden  Oil,  Hydrogenated 

Menhaden  Oil,  Refined 

IL  Current  Monographs  to  which  the 
Committee  Proposes  to  Make  Revisions 

L-Aspartic  Acid  (correct  identification 

test) 
Butadiene-Styrene  50/50  Rubber  (delete 

arsenic  specification) 
Butadiene-Styrene  25/75  Rubber  (delete 

arsenic  specification) 
Calcium  Phosphate,  Monobasic  (correct 

limits  for  loss  on  drying  and  loss  on 

ignition) 
Carbon,  Activated  (reinstate  arsenic 

specification) 
Carmine  (correct  assay  calculation; 

revise  assay  limit,  description,  and 

ash  determination) 
Dimethylpolysiloxane  (modify 

identification  test) 
Disodium  Inosinate  (delete  barium 

specification) 


\ 
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Fructose  (delete  arsenic  specification) 
Glucose  Syrup  (delete  arsenic 

specification) 
Glucose  Syrup,  Dried  (delete  arsenic 

specification) 
Grape  Skin  Extract  (delete  arsenic 

specification) 
Invert  Sugar  {delete  arsenic 

specification) 
Lemon  Oil,  (ildpressed  (delete  foreign 

oils  specification) 
Malic  Acid  (dorrect  CAS  number) 
Maltitol  Syrup  (modify  synonym  and 

descripti  jn,  delete  heavy  metals 

specificaion,  add  nickel 

specification) 
Methyl  Ester  of  Rosin,  Partially 

Hydrogeiated  (delete  arsenic 

specified  ion) 
Fentaerythritol  Ester  of  Partially 

Hydrogenated  Wood  Rosin  (delete 

arsenic  specification) 
Pentaerythrit  )1  Ester  of  Wood  Rosin 

(delete  aj  senic  specification) 
Polydextrose  (modify  description,  add 

nickel  specification,  modify  pH  of  a 

10%  soli  tion  specification) 
PolyisobutyU  ne  (delete  arsenic 

specifica:ion) 
Potassium  Phosphate,  Tribasic  (correct 

loss  on  i(  nition  limit  for  the 

anhydroi  is  material) 
Potassium  Polymetaphosphate  (correct 

CAS  number) 
Sodium  Acid  Pyrophosphate  (correct 

fluoride  imit  test  to  method  III) 
Sodium  Poly  )hosphates,  Glassy  (correct 

fluoride  imit  test  to  method  III) 
Sorbitol  (delete  arsenic  specification) 
Terpene  Resi  i.  Natural  (delete  arsenic 

sjjecifica  ion) 
Terpene  Resi  i.  Synthetic  (delete  arsenic 

specifica  :ion) 
DL-a-Tocoph*rol  (correct  CAS  nimiber) 
Xylitol  (delet  b  arsenic  specification,  add 

nickel  specification,  lower  limits  for 

other  pol  yols  and  for  residue  on 

ignition) 

III.  Proposed  New  and  Revised  General 
Analytical  Pi  ocedures 

Fatty  Acid  C(  imposition  (Revised) 
Nickel  Limit  Test  (New) 
Peroxide  Vali  le  Test  (New) 

Interested  ])ersons  may,  on  or  before 
March  15, 19  39,  submit  to  NAS  written 
comments  regarding  the  monographs 
and  general  analytical  procedures  listed 
in  this  notice  Timely  submission  will 
ensure  that  comments  are  considered  for 
the  second  supplement  to  the  fourth 
edition  of  the  Food  Chemicals  Codex. 
Comments  re  ceived  after  this  date  may 
not  be  considered  for  the  second 
supplement,  put  will  be  considered  for 
subsequent  supplements  or  for  a  new 
edition  of  tha  Food  Chemicals  Codex. 
Those  wishing  to  make  comments  are 
encouraged  tt  submit  supporting  data 


and  documentation  with  their 
comments.  Two  copies  of  any  comments 
regarding  the  monographs  or  analytical 
procedures  listed  in  this  notice  are  to  be 
submitted  to  NAS  (address  above). 
Comments  and  supporting  data  or 
documentation  are  to  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document  and  each 
submission  should  include  the 
statement  that  it  is  in  response  to  this 
Federal  Register  notice.  NAS  will 
forward  a  copy  of  each  comment  to  the 
Dockets  Management  Branch  (address 
above).  Received  comments  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  January  14,  1999. 
L.  Robert  Lake. 

Director,  Office  of  Policy,  Planning  and 
Strategic  Initiatives,  Center  for  Food  Safety 
and  Applied  Nutrition. 
|FR  Doc.  99-2159  Filed  1-28-99;  8:45  am] 
BILUNO  CODE  4160-01-^ 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4442-N-02] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment 

agency:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  March  30.  1999. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  conunents  regarding 
this  proposal..  Comments  should  refer  to 
the  proposal  by  name  or  OMB  Control 
Number  and  should  be  sent  to:  Reports 
Liaison  Officer,  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  SW,  Room  8226, 
Washington.  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Leonard,  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street  SW.  Room  8140, 
Washington,  DC  20410;  telephone  (202) 
708-3700,  extension  4027  (this  is  not  a 
toll-free  number).  Copies  of  the 
proposed  forms  and  other  available 


documents  to  be  submitted  to  OMB  may 
be  obtained  from  Mr.  Leonard. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  notice  also  lists  the  following 
information: 

Title  of  Proposal:  Interim  Assessment 
of  the  HOPE  VI  Program:  Survey 
Development,  Data  Collection  and  Case 
Studies. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
HOPE  VI  program,  formerly  known  as 
the  Urban  Revitdlization  Demonstration 
Program,  was  created  for  the  purpose  of 
comprehensively  addressing  the  need  of 
severely  distressed  or  obsolete  public 
housing  developments  and  the  residents 
of  those  developments.  Since  1993, 
Congress  has  appropriated  nearly  $3 
billion  for  the  HOPE  VI  program. 

In  1994,  HUD  initiated  a  ten-year 
evaluation  of  the  HOPE  VI  program  in 
order  to  identify  its  impact  on  public 
housing  developments,  public  housing 
residents,  and  the  neighborhoods 
surrounding  targeted  developments. 
Under  contract  to  HUD,  Abt  Associates 
Inc.  undertook  the  first  phase  of  this 
study,  the  Historical  and  Baseline 
Assessment  of  the  HOPE  VI  Program, 
between  1994  and  1996.  The  study  was 
designed  to  collect  data  on  conditions 
and  characteristics  prior  to 
revitalization  at  15  of  the  25  HOPE  VI 
sites  that  received  awards  over  the  first 
two  program  years.  As  part  of  the 
Baseline  Assessment,  a  survey  of 
residents  who  were  living  in  the 
developments  prior  to  revitalization  was 
undertaken.  The  survey  captured 
information  about  the  characteristics  of 
those  residents,  as  well  as  their  attitudes 
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toward  their  housing,  experiences  with 
crime,  safety  concerns,  and  use  of 
supportive  services. 

Tne  data  collection  effort  that  is  now 
proposed  is  for  an  interim  evaluation 
that  will  build  on  the  original  study  by 
comparing  conditions  before  and  after 
revitalization  and  examining  the 
impacts  of  the  program  to  date  at  the 
original  15  study  sites.  At  each  site,  Abt 
Associates  will  conduct  in-person 
surveys  with  150  randomly  selected 
residents  who  have  recently  moved  to 
the  revitalized  HOPE  VI  developments, 
as  well  as  150  randomly  selected 
individuals  who  reside  in  the 
surrounding  neighborhood.  The 
proposed  survey  will  collect 
information  on  the  attitudes  of  HOPE  VI 
residents  toward  their  new  homes  and 
the  development.  Both  HOPE  VI 
residents  and  residents  from  the 
surrounding  neighborhood  will  be 
surveyed  regarding  neighborhood 
satisfaction  (including  perceptions  of 
crime,  adequacy  of  public  services  and 
other  facilities,  community 
involvement,  and  level  of  social 
cohesion),  potential  changes  in  the 
neighborhood  since  the  HOPE  VI 
redevelopment  started,  and  the  use  of 
supportive  services  provided  through 
the  program. 

The  large-scale  investment  in  public 
housing  through  this  program  and  its 
unique  programmatic  elements 
necessitate  the  continuation  of  the  study 
of  HOPE  VI  to  determine  the  program's 
effects.  The  results  will  provide 
valuable  lessons  for  policy  makers, 
developers,  researchers,  and  those 
directly  involved  in  public  housing 
management  and  administration 
concerning  the  impact  of  these 
comprehensive  efforts  on  public 
housing  residents,  their  neighborhoods, 
and  the  larger  communities  of  their 
cities. 

Members  of  affected  public:  At  each  of 
15  HOPE  VI  developments,  the  survey 
will  involve  a  random  sample  of  150 
households  living  in  the  development 
shortly  after  it  is  reoccupied  and  150 
households  in  the  neighborhood  that 
immediately  surrounds  the 
development.  One  individual,  aged  18 
years  or  older,  will  be  interviewed  in 
each  household. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response. 

The  survey  will  involve  4,500 
respondents,  half  of  whom  will  be  living 
in  HOPE  VI  developments  and  half  of 
whom  will  be  residents  in  the 
neighborhoods  surrounding  the 
developments.  Information  will  be 


collected  by  a  one  time  personal 
interview  that  will  take  approximately 
15  minutes  to  complete.  A  total  of  1,125 
hours  of  respondents'  time  (15  minutes 
times  4,500  respondents  divided  by  60 
minutes)  will  be  consumed  by  the 
survey  process. 

Status  of  the  proposed  information 
collection:  New. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C,  Chapter  35, 
as  amended. 

Dated:  January  22, 1999. 
La%vrence  L.  Thompson, 

General  Deputy  Assistant  Secretary  for  Policy 
Development  and  Research. 
[FR  Doc.  99-2181  Filed  1-28-99;  8:45  ami 
BILUNQ  0006  4210-62-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  Nos.  FR-4085-FA-03;  FR-4207- 
FA-04;  FR-4359-FA-02;  FR-4360-FA-02; 
and  FR-4358-FA-02] 

Announcement  of  Funding  Awards  for 
Fiscal  Year  1998  for  the  Rental 
Voucher  and  Rental  Certificate 
Programs 

AGENCY:  Office  of  Public  and  Indian 
Housing,  HUD. 

ACTION:  Announcement  of  funding 
awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  (FY)  1998  to  housing 
agencies  (HAs)  under  the  Section  8 
rental  voucher  and  rental  certificate 
programs.  The  purpose  of  this  Notice  is 
to  publish  the  names  and  addresses  of 
the  award  winners  and  the  amount  of 
the  awards  made  available  by  HUD  to 
provide  rental  assistance  to  very  low- 
income  families. 

FOR  FURTHER  INFORMATION  CONTACT:  Joan 
DeWitt,  Director,  Funding  and  Financial 
Management  Division,  Office  of  Public 
and  Assisted  Housing  Delivery,  Office  of 
Public  and  Indian  Housing,  Room  4216, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410-8000,  telephone 
(202)  708-1872.  Hearing-  or  speech- 
impaired  individuals  may  call  HUD's 
TTY  number  (202)  708-i594.  (These 
telephone  numbers  are  not  toll-free.) 
SUPPLEMENTARY  INFORMATION:  The 
regulations  governing  the  rental 
certificate  and  rental  voucher  programs 
are  published  at  24  CFR  part  982.  The 
regulations  for  allocating  housing 
assistance  budget  authority  under 


section  213(d)  of  the  Housing  and 
Community  Development  Act  of  1974 
are  published  at  24  CFR  part  791, 
subpart  D. 

The  purpose  of  the  rental  voucher  and 
rental  certificate  programs  is  to  assist 
ehgible  families  to  pay  the  rent  for 
decent,  safe,  and  sanitary  housing.  The 
FY  98  awards  announced  in  this  notice 
were  selected  for  funding  consistent 
writh  the  provisions  in  the  Notices  of 
Funding  Availability  (NOFAs) 
published  in  the  Federal  Register  on 
October  30,  1996  (61  FR  56090),  April 
10.  1997  (62  FR  17672).  April  17,  1997 
(62  FR  18777),  April  30,  1998  (63  FR 
23050),  June  1,  1998.  (63  FR  29866).  and 
June  1,  1998  (63  FR  29860). 

The  October  30  NOFA  made  available 
rental  certificates  and  rental  vouchers 
for  persons  vdth  disabilities  in  support 
of  designated  housing  allocation  plans. 
This  NOFA  did  not  have  a  deadline 
date. 

The  April  10  NOFA  made  available 
rental  certificates  and  rental  vouchers 
for  persons  with  disabilities  in  support 
of  designated  housing  allocation  plans 
and  establishment  of  preferences  for 
certain  Section  8  developments.  This 
NOFA  did  not  have  a  deadline  date. 

The  April  17  NOFA  is  a  correction  to 
the  April  10  NOFA.  This  NOFA  limits 
the  number  of  units  for  which  an  HA 
may  apply  for  persons  with  disabilities 
in  support  of  preferences  for  certain 
Section  8  developments. 

The  April  30  NOFA  made  available 
rental  certificates  and  rental  vouchers 
for  persons  with  disabilities  under  the 
Mainstream  Housing  Program.  This 
NOFA  also  made  available  rental 
certificates  and  rental  vouchers  for  non- 
elderly  persons  with  disabilities  in 
support  of  designated  housing 
allocation  plans;  and  for  non-elderly 
disabled  families  in  connection  with 
certain  Section  8  project-based 
development  where  the  owner  has 
established  a  preference  for  the 
admission  of  elderly  households.  The 
June  1,  NOFA  made  available  rental 
certificates  for  the  Family  Unification 
Program  to  assist  families  for  whom  the 
lack  of  adequate  housing  is  a  primary 
factor  in  the  separation,  or  imminent 
separation,  of  children  from  their 
families. 

The  June  1  NOFA  made  available 
Section  8  Family  Self-Sufficiency  (FSS) 
Coordinator  funds  to  hire  FSS  program 
coordinators. 

A  total  of  $424,249,176  in  budget 
authority  for  rental  vouchers  and  rental 
certificates  (52,784  units)  was  awarded 
to  recipients  under  all  of  the  above 
mentioned  categories,  ard  other 
categories  not  provided  in  connection 
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with  a  NOFA,  bi  it  provided  on  an  as- 
needed  basis. 


The  Catalog  o 
Assistance  numt)ers 
14.855  and  14. 


8)7. 


APPENDIX  A.— Section  8  Rental  Assistance  Programs  Announcement  of  Awards  for  Fiscal  Year  1998 


COLORADO  DEP  F 
COMM  DEV 
MILLVILLE  HA 
PATERSON  HA 


METROPOLITAN 
BURLINGTON  HS|G 
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Federal  Domestic 
for  this  program  are 


In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987.  42 
U.S.C.  3545),  the  Department  is 
publishing  the  names,  addresses,  and 


amounts  of  those  awards  as  shown  in 
Appendix  A. 

Dated;  January  21, 1999. 
Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 


Housing  agency 


Address 


Units 


Designated  Housing  (Certificates) 


OF  HUMAN  SERVICES  .. 
PR0I3  COMM  OF  MA.,  E.O.C.D. 


DEVT  &  HSG  AGENCY 
AUTH 


Totals  (or  Des  tgnated  Housing  (Certificates) 


4131  S.  JULIAN  WAY,  DENVER,  CO  80236  

100  CAMBRIDGE  ST,  BOSTON,  MA  02202 

PO  BOX  803,  122  E  MAIN  ST,  MILLVILLE,  NJ  08332 
CITY    HALL.    155    MARKET    ST,    PATERSON,    NJ 

07505. 
701  SIXTH  ST.  NASHVILLE-DAVIDSON,  TN  37206  .. 
230  ST  PAUL  ST,  BURLINGTON,  VT  05401  


Designated  Housing  (Vouchers) 


COLORADO  DEPT  OF  HUMAN  SERVICES 
WICHITA  HSG  AC|TH  


MONTGOMERY  CO  HSG  AUTH  

COMM  DEV  PROG  COMM  OF  MA..E.O.C.D. 

HA  COUNTY  OF  KING  

HSG  AUTH  OF  LONGVIEW  


Totals  for  Designated  Housing  (Vouchers) 


4131  S.  JULIAN  WAY.  DENVER.  CO  80236  

455  N  MAIN  CITY  HALL  11TH  FLO.  WICHITA,  KS 
67202. 

10400  DETRICK  AVE,  KENSINGTON,  MD  20895  

100  CAMBRIDGE  ST.  BOSTON,  MA  02202 

15455  65TH  AVE  SO,  TUKWILA,  WA  98188  

1207  COMMERCE  AVE.  LONGVIEW.  WA  98632  


Existing  Amendments  (Certificates) 


HA  SAMSON  . 

WALNUT  RIDGE  HSG  AGENCY 

CITY  OF  FRESNO  HSG  AUTH  

CITY  OF  LAWNDALE  HSG  AUTH  

HSG  AUTH  OF  THE  CITY  AND  CO  OF  DENVER 

LONGMONT  HSq  AUTH 

HA  COCOA  .; 

ST.  PETERSBURG  H/A 

GEORGIA  RESIDENTIAL  FINANCE  AUTH  

DENHAM  SPRINGS  HSG  AUTH  

MINDEN  HSG  ALITH  ■.;..•.- 

OUACHITA  PARISH  POLICE  JURY,  SEC.8 

TERREBONNE  PARISH  COUNCIL  

GLOUCESTER  HSG  AUTH 

HINGHAM  HSG  AUTH  

WORCESTER  HSG  AUTH  

TOWNER  COUNTY  HSG  AUTH 

DOUGLAS  COUNTY  HSG  AUTH  

FREEHOLD  HA 
HA  OF  MADISOh 
LAKEWOOD  HA 
PERTH  AMBOY 


SECAUCUS  HA 
SOUTH  AMBOY  NA 
TOWNSHIP  OF  (  HERRY  HILL  , 
TOWNSHIP  OF  HAMILTON 


TOWNSHIP  OF  HJ^ONTCLAIR  HA 
SAN  MIGUEL  C0UNTY  HA  


TOWN  OF  BABYLON 


FT.  GIBSON  HSG  AUTH 

MUSKOGEE  HSG  AUTH 

NORTHWEST  OREGON  HSG  ASSOC 
LACKAWANNA  COUNTY  HSG  AUTH  .. 
MUNICIPALITY  OF  LAS  MARIAS 


PO  BOX  307.  SAMSON,  AL  36477  

PO  BOX  225,  WALNUT  RIDGE,  AR  72476  

PO  BOX  11985,  FRESNO,  CA  93776 

14717  BURIN  AVE,  LAWNDALE,,  CA  90260  

PO  BOX  40305-MILE  HI  STN,  DENVER,  CO  80204  .. 

900  COFFMAN,  STE  C,  LONGMONT,  CO  80501  

PO  BOX  338,  MERRITT  ISLAND,  FL  32952   

PO  BOX  12849.  ST.  PETERSBURG.  FL  33733  

60  EXECUTIVE  PKWY  SOUTH.  STE  250,  ATLANTA. 

GA  30329. 

PO  BOX  910.  DENHAM  SPRINGS.  LA  70727  

1211  FULTON  ST.  MINDEN.  LA  71055  

PO  BOX  3007,  MONROE,  LA  71210  

PO  BOX  6097,  HOUMA,  LA  70361   

PO  BOX  1599.  GLOUCESTER,  MA  01931  

30  THAXTER  ST,  HINGHAM,  MA  02043 

40  BELMONT  ST,  WORCESTER,  MA  01605 

808  E.  6TH  ST,  CANDO,  ND  58324  

5404  NORTH  107TH  PLAZA.  OMAHA.  NE  68134  

107  THROCKMORTON  ST,  FREEHOLD.  NJ  07728  .. 

PO  BOX  495,  MADISON.  NJ  07940 

PO  BOX  1543.  LAKEWOOD,  NJ  08701  

881  AMBOY  AVE  PO  BOX  390,  PERTH  AMBOY.  HJ 

08862. 

777  FIFTH  ST.  SECAUCUS.  NJ  07094  

BAYSHORE  DR.  SOUTH  AMBOY.  NJ  08879  

PO  BOX  5002.  CHERRY  HILL.  NJ  08034  

2090  GREENWOOD  AVE.  PO  150,  HAMILTON.  NJ 

08650. 

205  CLAREMONT  AVE.  MONTCLAIR.  NJ  07042  

COUNTY     CTHOUSE     ANNEX,     BUILDING.     LAS 

VEGAS.  NM  87701 . 
281   PHELPS  LANE,  ROOM  9.  NORTH  BABYLON, 

NY  11703. 

PO  BOX  426.  FORT  GIBSON.  OK  74434 

200  N  40TH.  MUSKOGEE,  OK  74401   

1508  EXCHANGE,  ASTORIA.  OR  97103  

2019  WEST  PINE  ST,  DUNMORE.  PA  18512 

BOX  91.  LAS  MARIAS.  PR  00670  


100 

200 

30 

75 

200 
200 


805 


100 
15 

200 
200 
200 
100 


815 


Award 


3387.732 

1.375.512 

184.074 

753.101 

988,104 
851,376 


$4,539,899 


3387,732 
38.201 

1.296.024 

1.366.512 

1.019.784 

297.228 


34.405.481 


314,117 

50,799 

10,528.800 

171,276 

2,823,509 

22.709 

24.286 

701 .848 

14.386,845 

29,000 

144,514 
5,397 
116.024 
116.127 
4.804 
726.079 

15.660 
354.281 

64.763 
114.777 
841,342 
136,364 

81,596 

195,689 

185,843 

71.457 

171,732 
63,406 

292.374 

67,743 

11,262 

21,497 

2,386 

263,676 
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Housing  agency 

Address 

Units 

Award 

HA  LAKE  CITV 

PO  BOX  1017,  LAKE  CITY  SC  29560 

0 
0 
0 
0 

0 
0 

12.707 

110.190 

5.850 

40.000 

21.320 
70.000 

HSG  AUTH  OF  NACOGDOCHES 

715  SUMMIT  ST,  NACOGDOCHES  TX  75961 

ROMA  HSG  AUTH 

P.O.  BOX  1002,  ROMA  TX  78584 

TROUP  HSG  AUTH 

P.O.  BOX  206.  1009  S.  JACKSON  ST..  TROUP.  TX 

75789. 
P.O.  DRAWER  W.  COEBURN  VA  24230 

WISE  COUNTY  REDEV  &  H/A  

BOONE  COUNTY  HSG  AUTH  

BLACK    DIAMOND    ARBORS.    LICK    CREEK    RD. 
DANVILLE.  WV  25053. 

Totals  for  Existing  Amendments  (Certificates)  

S33.082,049 

Mod.  Rehab.  Amendments  (Certificates) 


CITY  OF  ANAHEIM  HSG  AUTH 


CITY  OF  FRESNO  HSG  AUTH 

CITY  OF  HAWTHORNE  , 

COUNTY  OF  FRESNO  HSG  AUTH  , 

COUNTY  OF  LOS  ANGELES  HSG  AUTH 

COUNTY  OF  MONTEREY  HSG  AUTH  

SAN  DIEGO  HSG  COMM , 

SANTA  CLARA  COUNTY  HSG  AUTH 

SANTA  CRUZ  COUNTY  HSG  AUTH , 

TULARE  COUNTY  HSG  AUTH  

COLORADO  HSG  FINANCE  AUTH , 

ENFIELD  HSG  AUTH  

NORWALK  HSG  AUTH  

WATERBURY  HSG  AUTH  , 

NEW  CASTLE  COUNTY  

CITY  OF  JACKSONVILLE  

HA  DELRAY  BEACH  


HA  FORT  LAUDERDALE  CITY 
JEFFERSON  CO  SEC  8  HSG  .. 


KEY  WEST  H/A 


MIAMI  DADE  HSG  AUTH 

HA  MACON 

AURORA  HSG  AUTH  

CHICAGO  HSG  AUTH 

CITY  OF  NORTH  CHICAGO  

LAKE  COUNTY  HA 

ANDERSON  HA 

INDIANA  DEPT  OF  HUMAN  SERVICES 


CUMBERLAND  VALLEY  REG'L  HA  

MONROE  HSG  AUTH  

RUSTON  (CITY)  SEC.  8  HSG  AGENCY 

SHREVEPORT  HSG  AUTH 

BOSTON  HSG  AUTH 

BROCKTON  HSG  AUTH  


COMM  DEV  PROG  COMM  OF  MA.,  E.O.C.D. 

WORCESTER  HSG  AUTH  

BALTIMORE  CO.  HSG  OFFICE 


HSG  AUTH  PRINCE  GEORGES  CO 

MONTGOMERY  CO  HSG  AUTH  

MAINE  STATE  HSG  AUTH  

CITY  OF  GRAND  RAPIDS  

KIRKSVILLE  HSG  AUTH  

ST.  LOUIS  COUNTY  HSG  AUTH  

MT  DEPT  OF  COMMERCE 

TWIN  RIVERS  OPPORTUNITIES  INC 

NORTH  DAKOTA  HSG  FINANCE  AGENCY 

DOVER  HSG  AUTH 

NEW  HAMPSHIRE  HSG  FINANCE  AUTH  ... 

ASBURY  PARK  HA  

ELIZABETH  HA ; 

HA  OF  GLOUCESTER  COUNTY 


201   S.  ANAHEIM  BLVD..  2ND  FL,  ANAHEIM.  CA 

92805. 

PO  BOX  11985,  FRESNO,  CA  93776  

4455  W  126TH  ST,  HAWTHORNE,  CA  90250  

PO  BOX  11985,  FRESNO,  CA  93776  

2  CORAL  CIR,  MONTEREY  PARK,  CA  91754 

123  RICO  ST,  SALINAS,  CA  93907 

1625  NEV\rrON  AVE,  SAN  DIEGO,  CA  92113  

505  WEST  JULIAN  ST,  SAN  JOSE,  CA  95110  

2160-41ST  AVE,  CAPITOLA,  CA  95010  

PO  BOX  791 ,  VISALIA,  CA  93279  

1981  BUVKE  ST,  DENVER,  CO  80202  

17  ENFIELD  TERRACE,  ENFIELD  TOWN,  CT  06082 
24  V2  MONROE  ST,  SOUTH  NORWALK,  CT  06854 

2  LAKEWOOD  RD,  WATERBURY,  CT  06704  

87  READ'S  WAY,  NEW  CASTLE,  DE  19720 

1300  BROAD  ST,  JACKSONVILLE,  FL  32202  

770  S  W   12TH  TERRACE,   DELRAY  BEACH.  FL 

33444 
437  S  W  4TH  AVE,  FORT  LAUDERDALE,  FL  33315 
C  O  CAPITAL  CITY  BANK  OF  MONTICELLO,  MON- 

TICELLO,  FL  32344. 
PO  BOX  2476.  1400  KENNEDY  DR,  KEY  WEST,  FL 

33040. 

1401  N.W.  7TH  ST,  MIAMI,  FL  33125  

PO  BOX  4928,  MACON,  GA  31208  

1630  WEST  PLUM  ST,  AURORA.  IL  60506  

626  WEST  JACKSON  BLVD.  CHICAGO.  IL  60661  .... 

1850  LEWIS  AVE.  NORTH  CHICAGO.  IL  60064  

33928  N  ROUTE  45.  GRAYSLAKE,  IL  60030  

528  WEST  1 1TH  ST.  ANDERSON,  IN  46016 

251  N.  ILLINOIS  P.O.  BOX  7083,  INDIANAPOLIS,  IN 

46207. 

PO  BOX  806,  BARBOURVILLE,  KY  40906  

300  HARRISON  ST.,  MONROE.  LA  71201   

PO  BOX  280,  RUSTON,  LA  71273  

623  JORDAN,  SHREVEPORT,  LA  71101  

52  CHAUNCY  ST,  BOSTON,  MA  02111  

45  GODDARD  RD,  PO  BOX  340.  BROCKTON.  MA 

02303. 

100  CAMBRIDGE  ST,  BOSTON,  MA  02202 

40  BELMONT  ST,  WORCESTER,  MA  01605 

ONE    INVESTMENT   PL.   STE   P3.   TOWSON.   MD 

21204. 

9400  PEPPERCORN  PL,  LANDOVER,  MD  20785 

10400  DETRICK  AVE,  KENSINGTON,  MD  20895  

353  WATER  ST,  AUGUSTA,  ME  04330  

1420  FULLER  AVE  SE,  GRAND  RAPIDS,  Ml  49507 

PO  BOX  730,  KIRKSVILLE,  MO  63501    

8865  NATURAL  BRIDGE,  ST.  LOUIS,  MO  63121  

POB  200545,  836  FRONT  ST,  HELENA.  MT  59620  .. 

PO  BOX  1482,  NEW  BERN,  NC  28563  

PO  BOX  1535,  BISMARCK,  ND  58502  

62  WHITTIER  ST,  DOVER,  NH  03820 

PO  BOX  5087,  MANCHESTER,  NH  03108  

1004  COMSTOCK  ST,  ASBURY  PARK,  NJ  07712  .... 

688  MAPLE  AVE.  ELIZABETH,  NJ  07202  

223  S  EVERGREEN  AVE,  WOODBURY.  NJ  08096  .. 


600.675 


0 

23,099 

0 

259.599 

0 

118.289 

0 

1.506.116 

0 

333.540 

0 

6.884 

0 

2,920 

0 

1,635.929 

0 

55,354 

0 

165,694 

0 

72,610 

0 

74,821 

0 

60,446 

0 

581,136 

0 

572,274 

0 

1.216,783 

0 

18,235 

0 

32,938 

0 

444,493 

0 

100,453 

0 

152,434 

0 

225,022 

0 

1,599,762 

0 

118,246 

0 

148,172 

0 

402.729 

0 

782,682 

0 

6,866 

0 

66,278 

0 

34,367 

0 

24,497 

0 

416,515 

0 

228,531 

0 

116,887 

0 

82,891 

0 

2,808,908 

0 

21,103 

0 

25.000 

0 

574.690 

0 

271.310 

0 

3,257 

0 

39,231 

0 

718 

0 

69,212 

0 

14,266 

0 

6,795 

0 

38.266 

0 

111,000 

0 

26,563 

0 

292,595 
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LAKEWOOD  HA 

N.J.  HSG  &  MORtGAGE  FINANCE  AGCY 


PLAINFIELD  HA 
STATE  OF  NJ  Da^T 
WARREN  COUNTY 


Housing  agency 


OF  COMM. 
HA , 


AFFAIRS 


COUNTY  OF  DOMA  ANA  

CITY  OF  RENO  hjsG  AUTH  

COUNTY  OF  CLA^^K  HSG  AUTH  

NORTH  LAS  VEO^^S  HSG  AUTH  

FORT  PLAIN  HSG  AGENCY 

HA  OF  AMSTERDAM  

KINGSTON  COMMUNITY  DEVT  AGENCY 
NEW  YORK  STAtE  HSG  FIN.  AGENCY  .... 
TOWN  OF  BABYLON  


TOWN  OF  STILLWATER  

VILLAGE  OF  BAlLlSTON  SPA 

VILLAGE  OF  CORINTH 

VILLAGE  OF  ELLEnVILLE  HSG  AUTH  

CHESTER  HSG  AUTH  

MONTGOMERY  COUNTY  HSG  AUTH  

PHILADELPHIA  l-|SG  AUTH 

CENTRAL  FALLS!  H  A  

PROVIDENCE  H  A  

MUNICIPALITY  Of  MAYAGUEZ 

HA  COLUMBIA  .i 

HA  NORTH  CHABLESTON 

S  C  STATE  HSG  FINANCE  &  DEV  

HA  MEMPHIS     ..1 

KNOXVILLE  COKJiMUNITY  DEVEL  CORP 

BROWNSVILLE  hjSG  AUTH  

HOUSTON  HSG  AUTH  

HSG  AUTH  OF  D^LLAS  

HSGG  AUTH  OF  pARIS 


LAREDO  HSG  AljTH 

PANHANDLE  COMMUNITY  SERVICES 


HSG 


THE 


SAN  ANTONIO 
HSG  AUTH  OF 
NORFOLK  REDEV 
VIRGINIA  HSG  D 


AUTH  

CITY  OF  OGDEN 

&  H/A 

EVT  AUTH  


Totals  tof 
cates). 


Mod.    Rehab.   Amendnnents   (Certifi- 


HATUSCALOOS\ 

HOPE  HSG  AUTH  

PINE  BLUFF  HSCi  AUTH 
CITY  OF  OCEAN  51 DE 


CITY  OF  SAN  LU  S  OBISPO  HSG  AUTH 


COUNTY  OF  MEI  ^CED 
COUNTY  OF  ORi^NGE 
D.C  HSG  AUTH 


ORLANDO  H/A 
GUAM  HSG  AND 
CITY  OF  IOWA 
WICHITA  HSG 


HSG  AUTH  OF 
IBERIA  PH 
BOSTON  HSG  AIJTH 
CITY  OF  WESTMINSTER 


Address 


PO  BOX  1543,  LAKEWOOD,  NJ  08701  

3625  QUAKERBRIDGE  RD,  CN  18550,  TRENTON, 

NJ  08650. 

510  EAST  FRONT  ST.  PLAINFIELD,  NJ  07060  

101  S.  BROAD  ST  CN800,  TRENTON.  NJ  08625  

WAYNE  DUMONT  JR  ADMIN  BLDG,  BELVIDERE, 

NJ  07823. 
2407  W.  PICACHO,  STE  A-2.  LAS  CRUCES,  NM 

88005 

1525  EAST  NINTH  ST,  RENO,  NV  89512  

5390  EAST  FLAMINGO  RD,  LAS  VEGAS,  NV  89122 

1632  YALE  ST,  NORTH  LAS  VEGAS,  NV  89030  

3  MAIN  ST.  FORT  PLAIN.  NY  13339 

52  DIVISION  ST,  AMSTERDAM.  NY  12010  

97  BROADWAY.  KINGSTON,  NY  12401   

ONE  FORDHAM  PLAZA,  BRONX.  NY  10458  

281   PHELPS  LANE.  ROOM  9.  NORTH  BABYLON, 

NY  11703. 

PO  BOX  700,  STILLWATER,  NY  12170  

66  FRONT  ST,  BALLSTON,  NY  12020  

242  UNION  ST,  SCHENECTADY,  NY  12305  

10  EASTWOOD  AVE,  ELLENVILLE,  NY  12428  

1010  MADISON  ST,  CHESTER,  PA  19016  

1875  NEW  HOPE  ST,  NORRISTOWN,  PA  19401    

2012-18  CHESTNUT  ST,  PHILADELPHIA,  PA  19103 
30  WASHINGTON  ST,  CENTRAL  FALLS,  Rl  02863  .. 

100  BROAD  ST,  PROVIDENCE,  Rl  02903  

BOX  447,  MAYAGUEZ  MUNICIPIO,  RQ  00709  

1917  HARDEN  ST,  COLUMBIA,  SC  29204  

PO  BOX  70987,  NORTH  CHARLESTON,  SC  29415 

919  BLUFF  RD,  COLUMBIA,  SC  29201   

700  ADAMS  AVE,  MEMPHIS,  TN  38105  

PO  BOX  3629,  KNOXVILLE,  TN  37937  

PO  BOX  4420,  BROWNSVILLE,  TX  78523  

2640  FOUNTAIN  VIEW,  HOUSTON,  TX  77057  

3939  N.  HAMPTON  RD.,  DALLAS.  TX  75212  

PO    BOX    688.    100    GEO.    W.    WRIGHT    HOMES, 

PARIS  TX  75461 
2000  SAN  FRANCISCO  AVE,  LAREDO,  TX  78040  ... 
PO  BOX  32150,  1309  W.  8TH.  ST.,  AMARILLO,  TX 

79120. 

PO  DRAWER  1300.  SAN  ANTONIO,  TX  78295 

127  24TH  ST  STE  2.  OGDEN.  UT  84401  

201  GRANBY  ST.  NORFOLK.  VA  23510 

601  S.  BELVIDERE  ST,  RICHMOND.  VA  23225 


Units 


Family  Unification  (Certificates) 


HSG  AUTH 
HSG  AUTH 


URBAN  RENEWAL  AUTH 


QITY 


AiJTH 


JfFFERSON  COUNTY  

GOVERNMENT,  SEC.  8  PROG 


PO  BOX  2281 .  TUSCALOOSA.  AL  35403 

720  TEXAS  ST,  HOPE,  AR  71801  

PO  BOX  8872,  PINE  BLUFF,  AR  71611  

300  N.  COAST  HWY,  NEVADA  ST  ANNEX.  OCEAN- 
SIDE.  CA  92054. 

PO  BOX  1289.  487  LEFF  ST.  SAN  LUIS  OBISPO, 
CA  93406. 

405  U  ST,  MERCED.  CA  95340  

1770  N  BROADWAY,  SANTA  ANA,  CA  92706  

1133  NORTH  CAPITOL  ST  NE.  WASHINGTON,  DC 
20002. 

300  REEVES  CT.  ORLANDO.  FL  32801   

117  BIEN  VENIDA  AVE.  SINAJANA.  GU  96926  

410  E.  WASHINGTON  ST.,  IOWA  CITY,  lA  52240  .... 

455  N  MAIN  CITY  HALL  11TH  FLO.  WICHITA,  KS 
67202. 

801  VINE  ST,  LOUISVILLE.  KY  40204  

300  IBERIA  ST.  STE  400.  NEW  IBERIA.  LA  70560  ... 

52  CHAUNCY  ST.  BOSTON.  MA  02111  

56  WEST  MAIN  ST.  WESTMINSTER.  MD  21158  


28 

25 

50 

100 

25 

100 

50 

100 

100 

67 

100 

100 

100 
50 

100 
15 


Award 


51.726 
2.947.899 

234,491 
354,834 
224.512 

60.656 

98.769 
307,676 

10.424 

13.304 
227.000 

89.450 
166.321 

32,616 

30.398 

185.308 

7.135 

6,000 

58.222 

468,552 

2,830,654 

31.432 

4,670 

87,653 

28,101 

315,140 

160.440 

22.383 

107.420 

123,683 

141.085 

1,040,218 

1.012,363 

67^74 
45^63 

74,758 
422,028 

36,177 
348,547 


$29,065,663 


119.380 

60.930 

220.158 

587.796 

170.735 

594,036 

369,408 

1,140,792 

421.343 
654.582 
642.912 
586.032 

501.660 

139.578 

866.257 

91,944 
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Housing  agency 


HSG  AUTH  OF  BALTIMORE  CITY  

MONTGOMERY  CO  HSG  AUTH  

ST  MARY'S  COUNTY  COMMISSIONERS 


ST  PAUL  PHA 

HSG  AUTH  OF  KANSAS  CITY,  MO  „... 

LINCOLN  COUNTY  PUB  HSG  AGENCY  

HA  OF  THE  TOWN  OF  LAURINBURG 

HA  THOMASVILLE  

MONMOUTH  COUNTY  HA  

NEW  YORK  STATE  HSG  FIN.  AGENCY  

TOWN  OF  AMHERST  

CAMBRIDGE  METROPOLITAN  HSG  AUTH 
HAMILTON  COUNTY  


OKLAHOMA  CITY  HSG  AUTH 


H.A.  OF  YAMHILL  COUNTY  

ALLEGHENY  COUNTY  HSG  AUTH 


WESTMORELAND  COUNTY  HSG  AUTH 

RHODE  ISLAND  HSG  MORT  FIN  CORP  . 
MEADE  COUNTY  HSG  &  REDEV  COMM 
FORT  WORTH  HSG  AUTH  


SAN  ANTONIO  HSG  AUTH  

TEXOMA  COUNCIL  OF  GOVERNMENTS 

HSG  AUTH  OF  SALT  LAKE  CITY  

BURLINGTON  HSG  AUTH 

HA  COUNTY  OF  KING 

HA  OF  CITY  OF  SEATTLE  

HUNTINGTON  WV  HSG  AUTH  


Totals  for  Family  Unification  (Certificates) 


AK  HSG  FINANCE  CORP  

DOTHAN  H/A  

FLORENCE  H/A .- 

H/A  CITY  OF  MONTGOMERY  

HA  ALBERTVILLE  

HA  BESSEMER  :. 

HA  DECATUR 

HA  HUNTSVILLE  „ 

HA  JACKSONVILLE  

HA  JEFFERSON  COUNTY  

HA  LEEDS  

HA  OZARK  ; : 

HA  PRICHARD  

HA  TUSCALOOSA 

CONWAY  HSG  AUTH  

FORT  SMITH  

HARRISON  HSG  AGENCY  

HOPE  HSG  AUTH  

JONESBORO  URBAN  RENEWAL  HA 

LEE  COUNTY  HSG  AUTH  

LITTLE  ROCK  HSG  AUTH  

MISSISSIPPI  COUNTY  PFB  

NORTH  LITTLE  ROCK  HSG  AUTH  .... 

NW  REGIONAL  HSG  AUTH 

PINE  BLUFF  HSG  AUTH  

PULASKI  COUNTY  HSG  AGENCY  .... 


SILOAM  SPRINGS  HSG  AUTH  

ST  FRANCIS  COUNTY  HSG  AUTH  

WHITE  RIVER  REGIONAL  HSG  AUTH 
CITY  OF  BULLHEAD  CITY  


Address 


417  E  FAYETTE  ST,  BALTIMORE,  MD  21202  

10400  DETRICK  AVE,  KENSINGTON,  MD  20895  

P  O  BOX  653,  GOVT  CENTER.  LEONARDTOWN. 

MD  20650. 

480  CEDAR  ST,  STE  600,  ST.  PAUL,  MN  55101  

712  BROADWAY,  KANSAS  CITY,  MO  64105  

16  NORTH  CT,  BOWLING  GREEN.  MO  63334  

P  0  BOX  1437,  LAURINBURG,  NC  28352  

201  JAMES  AVE,  THOMASVILLE.  NC  27360  

PO  BOX  3000,  FREEHOLD.  NJ  07728  

ONE  FORDHAM  PLAZA.  BRONX.  NY  10458  

5583  MAIN  ST..  WILLIAMSVILLE.  NY  14221  

P  O  BOX  1388.  CAMBRIDGE,  OH  43725  

138  EAST  CT  ST.   ROOM  507.  CINCINNATI.  OH 

45202. 
1700   N   E    FOURTH    ST.   OKLAHOMA   CITY,   OK 

73117. 

414  N  EVANS,  MCMINNVILLE,  OR  97128 

341  FOURTH  AVE  FIDELITY  BL,  PITTSBURGH.  PA 

15222. 
R.D.  #6.  BOX  223.  S.  GREENGATE  RD.  GREENS- 
BURG.  PA  15601. 

44  WASHINGTON  ST.  PROVIDENCE.  Rl  02903 

1220  CEDAR  ST  #113,  STURGIS,  SD  57785  

P  O  BOX  430.  1201  E.  13TH.  ST..  FORT  WORTH. 

TX  76101. 

P  O  DRAWER  1300.  SAN  ANTONIO.  TX  78295 

3201    TEXOMA    PKWY.    STE   240.    SHERMAN,   TX 

75090. 

1776  SW  TEMPLE,  SALT  LAKE  CITY.  UT  84115  

230  ST  PAUL  ST,  BURLINGTON,  VT  05401  

15455  65TH  AVE  SO,  TUKWILA,  WA  98188  

120  SIXTH  AVE  NORTH.  SEATTLE.  WA  98109  

P.O.  BOX  2183.  HUNTINGTON,  WV  25722  


Units 


FSS  Coordinators  (Certificates) 


PO  BOX  101020,  ANCHORAGE.  AK  99510 

P  0  BOX  1727,  DOTHAN,  AL  36302  

303  NORTH  PINE  ST.  FLORENCE.  AL  35630 

1020  BELL  ST,  MONTGOMERY,  AL  36104  

P  O  BOX  1 126,  ALBERTVILLE,  AL  35950  

1100  5TH  AVE  NORTH,  BESSEMER,  AL  35020  

P  0  BOX  878.  DECATUR.  AL  35602  

P  O  BOX  486,  HUNTSVILLE,  AL  35804  

895  GARDNER  DR.  JACKSONVILLE.  AL  36265  

3700  INDUSTRIAL  PKWY.  BIRMINGHAM.  AL  35217 

P  O  BOX  513.  LEEDS,  AL  35094 

P  0  BOX  566,  OZARK,  AL  36361  

P  O  BOX  10307,  PRICHARD,  AL  36610  

P  0  BOX  2281.  TUSCALOOSA.  AL  35403 

360  C  H  A.  CONWAY,  AR  72032 

2100  NORTH  31  ST  ST.  FORT  SMITH,  AR  72904  

P  O  BOX  1715,  HARRISON,  AR  72601  

720  TEXAS  ST,  HOPE,  AR  71801  

804  SOUTH  GEE  ST,  JONESBORO,  AR  72401  

100  W.  MAIN.  MARIANNA,  AR  72360  

1000  WOLFE  ST,  LITTLE  ROCK.  AR  72202 

808  W  KEISER.  OSCEOLA.  AR  72370 

P  O  BOX  516.  NORTH  LITTLE  ROCK.  AR  72115  

P  0  BOX  699,  HARRISON,  AR  72602 

P  0  BOX  8872,  PINE  BLUFF,  AR  71611  

201    S   BROADWAY  STE  440,   LITTLE   ROCK.  AR 
72201. 

P  0  BOX  280,  SILOAM  SPRINGS.  AR  72761  

P  O  BOX  310.  FORREST  CITY,  AR  72335  

P  O  BOX  650.  MELBOURNE.  AR  72556 

1255  MARINA  BLVD.  BULLHEAD  CITY.  AZ  86442  ... 


CITY  OF  CHANDLER  I  99  N.  DELAWARE  ST.  CHANDLER.  AZ  85225 


50 

100 

25 

50 
50 

100 
50 
50 
75 

100 

100 
SO 

100 

50 

60 
100 

30 

101 

50 

100 

100 
25 

36 

100 

100 

25 

50 


2,937 


Award 


418,080 

1,185.132 

168,579 

307,539 
315,180 
402.265 
201,636 
267.877 
663,045 
986.955 
530,256 
156.005 
573.708 

213,732 

376,186 
654.948 

150.227 

655,404 
267.863 
694.524 

547.464 
115.197 

199.225 
697,368 
779.292 
208,204 
223.044 


819,126.478 


45.000 

14,878 

38.385 

32.400 

33.585 

31.402 

29.120 

27.882 

28.114 

30,517 

26.048 

32.357 

35.305 

39,273 

24.825 

28.474 

34,479 

16,458 

20.561 

20.140 

26.000 

30.236 

33,684 

34,479 

22.955 

18.540 

29.6/3 
18.000 
44,954 
30.955 
38,137 
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Housing  agency 


city  of  SCOTtSDALE 

CITY  OF  YUMA  HSG  AUTH  

CALIFORNIA  DgPT  OF  HSG  &  COMM  DEV 

CITY  OF  ALAMf  DA  HSG  AUTH 

CITY  OF  BENiqA  HSG  AUTH  


CITY  OF  CARLMAD  HSG  &  REDEV 


CITY  OF  FAIRFIeLD  

CITY  OF  GLENOALE  HSG  AUTH 


CITY  OF  LAKE\f  OOD 
CITY  OF  OCEANSIDE 


CITY  OF  OXNARD  HSG  AUTH  , 
CITY  OF  REDDJNG  HSG  AUTH 

CITY  OF  ROSEVILLE 

CITY  OF  SAN  BlUENAVENTURA  HSG  AUTH 


r 


CITY  OF  SANTA  BARBARA  H/A 
CITY  OF  SANTA  MONICA  


CITY  OF  VACAVILLE 


COMM  SERVICE  DEPT  EL  DORADO  COUNTY 

COUNTY  OF  BUTTE  HSG  AUTH 

COUNTY  OF  MERCED  HSG  AUTH  

COUNTY  OF  SWASTA  HSG  AUTH  

COUNTY  OF  S(t)LANO  HSG  AUTH  

CULVER  CITY  PUBLIC  HSG  AGENCY  


H/A  OF  THE  CITY  OF  SANTA  PAULA 


HSG  AUTH  CITV  OF  NAPA  ...... 

KINGS  COUNTY  HSG  AUTH  .... 

NEVADA  COUNTY  HSG  AUTH 

NORWALK  HSG  AUTH  

YOLO  COUNtM  HSG  AUTH  

YUBA  COUNT/ HSG  AUTH 
ADAMS  COUNTY  HSG  AUTH 


T 


ARVADA  HSG  |UTH , 

AURORA  HSG  AUTH  

BOULDER  COUNTY  HSG  AUTH 

COLORADO  DIVISION  OF  HSG 

COLORADO  SFIriNGS  HSG  AUTH 
FORT  COLLINS  HSG  AUTH 

GRAND  JUNCTION  HSG  AUTH 

HSG  AUTH  OF  PUEBLO 

HSG  AUTH  OF  THE  CITY  OF  LAKEWOOD 

JEFFERSON  COUNTY  HSG  AUTH 

LOVELAND  HSG  AUTH 

MONTROSE  COUNTY  HSG  AUTH 

ANSONIA  HSG  AUTH 

HARTFORD  HSG  AUTH  , 

MERIDEN  HSG  AUTH  

NORWALK  HSG  AUTH  

DELAWARE  STATE  HSG  AUTH 

DOVER  HSG  AUTH 

WILMINGTON  MSG  AUTH  

CITY  OF  FORT  MYERS 

COLLIER  COUNTY  HA  


HA  BOCA  RATI  5N 


HA  DELAND 

HA  HOLLYWOOD 


HA  PASCO  CO  JNTY 
HA  RIVIERA  BIACH  . 


Address 


7522  E  FIRST  ST,  SCOTTSDALE,  AZ  85251    

1350  W.  COLORADO  ST.  YUMA,  AZ  85364  

P  O  BOX  952050,  SACRAMENTO,  CA  94252  

701  ATLANTIC  AVE,  ALAMEDA.  CA  94501  

28  RIVERHILL  DR,  P  O  BOX  549.  BENICIA,  CA 

94510. 
2965    ROOSEVELT   ST   STE    B.   CARLSBAD,   CA 

92008. 

823-B  JEFFERSON  ST,  FAIRFIELD,  CA  94533  

141  NORTH  GLENDALE  AVE  #202,  GLENDALE,  CA 

91206. 

5050  N.  CLARK  AVE,  LAKEWOOD,  CA  90712 

300  N.  COAST  HWY,  NEVADA  ST  ANNEX,  OCEAN- 
SIDE  CA  92054 

1470  COLONIA  RD.  OXNARD,  CA  93030 

P  O  BOX  496071,  REDDING,  CA  96049  

406  VERNON  ST,  ROSEVILLE,  CA  95678 

P  O  BOX  1648,  995  RIVERSIDE  ST,  VENTURA,  CA 

93002. 

808  LAGUNA  ST.  SANTA  BARBARA,  CA  93101  

2121      CLOVERFIELD      BLVD     STE131,     SANTA 

MONICA,  CA  90404. 
40   ELDRIDGE  AVE.  STES   1-5,  VACAVILLE.  CA 

95687. 

937  SPFIING  ST,  PLRVILLE,  CA  95667  

580  VALLOMBROSA  AVE,  CHICO,  CA  95926 

405  U  ST,  MERCED,  CA  95340 

1670  MARKET  ST  STE  300,  REDDING,  CA  96001  ... 

601  WEST  TEXAS  ST,  FAIRFIELD,  CA  94533  

9770  CULVER  BLVD.  P  O  BOX  507.  CULVER  CITY, 

CA  90232 
P  O  BOX  404,  15500  W.  TELEGRAPH  RD  B-11, 

SANTA  PAULA.  CA  93060. 

P  O  BOX  660,  NAPA,  CA  94559 

P  O  BOX  355,  HANFORD.  CA  93232 

10433  WILLOW  VALLEY  RD..  NEVADA.  CA  95959  .. 
12035  FIRESTONE  BLVD,  NORWALK,  CA  90650  .... 
P  O  BOX  1867,  WOODLAND,  CA  95695  

938  14TH  ST,  MARYSVILLE,  CA  95901  

7190    COLORADO    BLVD,    6TH    FL,    COMMERCE 

CITY.  CO  80022. 

8101  RALSTON  RD.  ARVADA.  CO  80002  

10745  E  KENTUCKY  AVE.  AURORA,  CO  80012  

2040  14TH  ST,  PO  BOX  471.  BOULDER,  CO  80306 
1313  SHERMAN  ST  ROOM  323,  DENVER.  CO  80203 
P  O  BOX  1575,  COLORADO  SPRINGS,  CO  80903  .. 
1715  W.   MOUNTAIN  AVE.,   FORT  COLLINS,  CO 

80521. 

805  MAIN  ST.  GRAND  JUNCTION.  CO  81501   

1414  NO.  SANTA  FE  AVE,  PUEBLO,  CO  81003  

445  S.  ALLISON  PKWY,  LAKEWOOD,  CO  80226  

6025  WEST  38TH  AVE,  WHEATRIDGE,  CO  80033  .. 

2105  MAPLE  DR,  LOVELAND,  CO  80538 

222  HAP  CT,  OKATHE,  CO  81425  

36  MAIN  ST,  ANSONIA,  CT  06401  

475  FLATBUSH  AVE.  HARTFORD.  CT  06106 

22  CHURCH  ST.  MERIDEN,  CT  06450  

24  1/2  MONROE  ST.  SOUTH  NORWALK.  CT  06854 

820  SILVER  LAKE  BLVD.  DOVER,  DE  19904  

1266-76  WHITE  OAK  RD,  DOVER,  DE  19901  

400  WALNUT  ST,  WILMINGTON,  DE  19801   

P.  O.  DRAWER  2217,  FORT  MYERS,  FL  33902  

1800    FARM    WORKER    WAY.    IMMOKALEE,    FL 

33934. 
201  WEST  PALMETTO  PARK  RD,  BOCA  RATON, 

FL  33432. 

300  SUNFLOWER  CIR,  DE  LAND,  FL  32724  

7300  NORTH  DAVIE  RD  EXTENSIO,  HOLLYWOOD, 

FL  33024. 

522  AUTUMN  DR,  DADE  CITY,  FL  33525  

2014  WEST  17TH  CT.  RIVIERA  BEACH.  FL  33404  .. 


Units 


Award 


0 

45,000 

0 

38,185 

0 

43,992 

0 

22,500 

0 

45,000 

0 

45,000 

0 

45,000 

0 

43,876 

0 

45.000 

0 

45,000 

0 

45,000 

0 

45,000 

0 

43,166 

0 

41,290 

0 

45,000 

0 

45,000 

0 

45,000 

0 

45,000 

0 

37,705 

0 

36,195 

0 

37,486 

0 

43,858 

0 

25,600 

0 

42,385 

0 

45,000 

0 

40,491 

0 

30,856 

0 

45,000 

0 

30,584 

0 

42,543 

0 

40,120 

0 

34,373 

0 

34,560 

0 

39,542 

0 

45,000 

0 

39,200 

0 

34.612 

0 

27.648 

0 

30,000 

0 

34,373 

0 

34,373 

0 

23,135 

0 

30,565 

0 

43,481 

0 

42,985 

0 

44.982 

0 

34.940 

0 

40,000 

0 

31,001 

0 

43,193 

0 

45,000 

0 

37.575 

0 

27,804 

0 

41.169 

0 

12,854 

0 

37,025 

0 

38,991 
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Housing  agency 

WALTON  CO  BD  OF  CO  COMM 

CITY  OF  MARIETTA 

HA  BRUNSWICK  

HA  JONESBORO 

GUAM  HSG  &  URBAN  RENEWAL  AUTH  

COUNTY  OF  KAUAI  

CENTRAL  IOWA  REG'L  HSG  AUTH  

CITY  OF  CEDAR  RAPIDS 

CITY  OF  IOWA  CITY 

DUBUQUE  DEPT  OF  HUMAN  RIGHTS  

EASTERN  IOWA  REG'L  HSG  AUTH  

FORT  DODGE  HSG  AGENCY 

IOWA  NORTHLAND  R'L  HSG  AUTH 

MUNICIPAL  HSG  AGENCY  

NORTH  IOWA  REG'L  HSG  AUTH  

NORTHEAST  NEBRASKA  JOINT  HSG  AUTH 

NORTHWEST  IOWA  REG'L  HSG  AUTH 

OTTUMWA  HSG  AUTH  

REGIONAL  HSG  AUTH— VOUCHER  XII 

SIOUX  CITY  HSG  SERVICES  DIVISION  

SOUTHERN  IOWA  REG'L  HSG  AUTH 

UPPER  EXPLORERLAND  REG'L  HSG  AUTH 
WATERLOO  HSG  AUTH 

BOISE  CITY  HA 

IDAHO  HSG  AND  FINANCE  ASSOC  "."!!!.!!!!!! 

SW  IDAHO  COOPERATIVE  HSG  AUTH 

CHAMPAIGN  HA  

DECATUR  HA 

EAST  ST  LOUIS  HA  

GREATER  MET.  HA  ROCK  IS 

HA  BLOOMINGTON  

HA  ROCKFORD 

HA  WAUKEGAN  

KENDALL  COUNTY  HSG  AUTH 

MADISON  HA  

MCHENRY  COUNTY  HSG  AUTH 

PEORIA  HA 

SPRINGFIELD  HSG  AUTH 

WILLIAMSON  CO.  HSG  AUTH  

BLOOMINGTON  HSG  AUTH  

GARY  HA 

HA  CITY  OF  evansville"!!!!!!!!!!!!!!!!!!!!]!!!!!!!!! 

HA  COLUMBUS 

HA  KOKOMO  

HA  PERU  ^ „ 

HAMMOND  HA 

HSG  AUTH  CITY  OF  ELKHART  

HSG  AUTH  OF  THE  CITY  OF  TERRE  HAUTE 

HSG  AUTH  OF  THE  CITY  OF  MARION 

INDIANA  DEPT  OF  HUMAN  SERVICES  

LOGANSPORT  HSG  AUTH  

MUNCIE  HA  

SOUTH  BEND  HA  „ 

THE  HSG  AUTH  OF  THE  CITY  OF  GOSHEN 

ECKAN  

FORD  COUNTY  HSG  AUTH 


Address 


Units 


s 

Award 

0 

35.956 

0 

44.000 

0 

29.264 

0 

31.000 

0 

35.511 

0 

44.993 

0 

45.000 

0 

45.000 

0 

42.326 

0 

29.759 

0 

41.672 

0 

45,000 

0 

37.132 

0 

31.759 

0 

45,000 

0 

28.825 

0 

34.469 

0 

.      33.821 

0 

44.802 

0 

45,000 

0 

31.842 

0 

38.511 

0 

27.626 

0 

41.278 

0 

44.379 

0 

28.110 

0 

28.220 

0 

33.333 

0 

27.829 

0 

37.800 

0 

38.634 

0 

43,740 

0 

42.400 

0 

8,996 

0 

35.979 

0 

37.583 

0 

30,824 

0 

41,400 

0 

32,722 

0 

31,400 

0 

30.521 

0 

35.000 

0 

38,357 

0 

28.028 

0 

26,869 

0 

34,790 

0 

32,500 

0 

44.800 

0 

30.771 

0 

45.000 

0 

23,700 

0 

23.92C 

0 

32,000 

n 

37,446 

6- 

28.175 

0! 

29.281 

P  O  BOX  1258.  DE  FUNIAK  SPRINGS.  FL  32433 

SECTION  8  HSG  PROGRAM,  P  O  BOX  609,  MARI- 
ETTA. GA  30061. 

P  O  BOX  1118,  BRUNSWICK,  GA  31521   

P  O  BOX  458.  JONESBORO,  GA  30237 

117  BIEN  VENIDA  AVE,  SINAJANA,  GU  96926  

4193  HARDY  ST.  LIHUE.  HI  96766  

1111  NINTH  ST.  STE  390.  DES  MOINES.  lA  50314 

CITY  HALL.  CEDAR  RAPIDS.  lA  52401  

410  E.  WASHINGTON  ST..  IOWA  CITY.  I A  52240  .... 

CITY  HALL.  DUBUQUE.  lA  52001   

330  NESLER  CENTRE.  P  0  BOX  1140.  DUBUQUE, 

lA  52001. 

700  SOUTH  17TH  ST.  FORT  DODGE.  lA  50501  

2530  UNIVERSITY  AVE..  STE  #5.  WATERLOO.  lA 

50701. 
119    SOUTH     MAIN    ST.    STE     #200.     COUNCIL 

BLUFFS.  lA  51503. 

121  THIRD  ST  NW.  MASON  CITY.  lA  50401  

P  O  BOX  447.  SIOUX  CITY.  lA  51102 

P  O  BOX  6207.  SPENCER.  lA  51301  

102  WEST  FINLEY  AVE.  OTTUMWA,  lA  52501   

108  WEST  6TH  ST.  P  O  BOX  663.  CARROLL.  lA 

51401. 
BOX  447.  520  ORPHEUM  BUILDING.  SIOUX  CITY, 

lA  51102. 

219  N  PINE,  CRESTON,  lA  50801  

134  W.  GREENE  ST.,  POSTVILLE.  lA  52162  

CARNEGIE  ANNEX.  STE  102.  620  MULBERRY  ST. 

WATERLOO.  lA  50703. 

680  CUNNINGHAM  PL.  BOISE.  ID  83702 

565  W  MYRTLE  ST.  POB  7899,  BOISE.  ID  83707  .... 

1108  WEST  FINCH  DR.  NAMPA.  ID  83651    

102    EAST    UNIVERSITY    AVE..    CHAMPAIGN.    IL 

61820. 
1808  EAST  LOCUST  ST.  DECATUR.  IL  62521   

700  N.  20TH.  ST,  EAST  ST  LOUIS.  IL  62205  

325  SECOND  ST,  SILVIS,  IL  61282  

104  EAST  WOOD.  BLOOMINGTON.  IL  61701  

223    SOUTH    WINNEBAGO    ST,    ROCKFORD.    IL 

61102. 

215  SOUTH  UTICA  ST.  WAUKEGAN.  IL  60085  

500  A— COUNTRYSIDE  CENTER.  YORKVILLE,  IL 

60560. 

1609  OLIVE  ST.  COLLINSVILLE,  IL  62234  

1108  NORTH  SEMINARY.  WOODSTOCK.  IL  60098 

100  S.  SHERIDAN  RD.  PEORIA,  IL  61605 

200  N.  ELEVENTH  ST.  SPRINGFIELD,  IL  62705  

300   HICKORY    P   0   BOX   45.   CARTERVILLE.   IL 

62918. 
1007  N  SUMMIT.  P  O  BOX  1815.  BLOOMINGTON. 

IN  47402. 

578  BROADWAY.  GARY.  IN  46402  

P  0  BOX  3605,  500  CT  ST.  EVANSVILLE.  IN  47735 

799  MCCLURE  RD.  COLUMBUS,  IN  47201  

P.O.  BOX  1207.  KOKOMO.  IN  46901   

701  E  MAIN  ST,  PERU.  IN  46970 

7329  COLUMBIA  CIR  WEST,  HAMMOND.  IN  46324 

1396  BENHAM  AVE,  ELKHART,  IN  46516  

P  0  BOX  3086,  TERRE  HAUTE,  IN  47803  

601  SOUTH  ADAMS  ST.  MARION,  IN  46953  

251  N.  ILLINOIS  P.O.  BOX  7083.  INDIANAPOLIS.  IN 

46207. 
CITY  BUILDING  RM  207,  LOGANSPORT.  IN  46947 

402  E.  SECOND  ST..  MUNCIE.  IN  47302  

PO  BOX  11057.  SOUTH  BEND,  IN  46010  

302  S  5TH  ST,  GOSHEN,  IN  46526  

P  O  BOX  100,  OTTAWA.  KS  66067  

C/0  SWKAAA.  INC.,  P  0  BOX  1636.  DODGE  CITY. 

KS  67801. 


4676 


Federal  Register /Vol.  64,  No.  19 /Friday,  January  29,  1999 /Notices 


APPENDIX 


A.— Section  8  Rental  Assistance  Programs  Announcement  of  Awards  for  Fiscal  Year  1998— 

Continued 


Housing  agency 


Address 


Units 


Award 


FORT  SCOTT  HSG  AUTH 


LAWRENCE  H$G  AUTH  

MANHATTAN  HSG  AUTH  

APPALACHIAN'  FOOTHILLS  HSG  AGENCY 

BOONE  CT  FiSiCAL  CT  AHD , 

CITY  OF  BOWLING  GREEN  , 

CITY  OF  PADIXAH  , 

CUMBERLjAND  VALLEY  REG'L  HA  , 

H  A  SOMERSET 

HA  CYNTHIANA 

HA  FLOYD  COUNTY „,., 

HA  NEWPORT 

HENDERSON  IfSG  AUTH  , 

HSG  AUTH  OF  LOUISVILLE 

KENTUCKY  HSG  CORPORATION 

LEXINGTON-FAyETTE  UR  CO  H/A  


PIKE  COUNTY  hSG  AUTH  

PINEVILLE/BEUL  CO  UR  4  CD  AGENCY 

CALCASIEU  PH.  POLICE  JURY 

LAKE  CHARLES  HSG  AUTH  

ACTON  HSG  AUTH  

AMHERST  HSG  AUTH  

ANDOVER  HSG  AUTH 

ARLINGTON  H$G  AUTH  

AVON  HSG  AUTH  

BRAINTREE  H$G  AUTH  

BROCKTON  H3G  AUTH  


BROOKLINE  HSG  AUTH 

CHELMSFORD  HSG  AUTH 

COMM  DEV  PROG  COMM  OF  MA..E.O.C.D. 

DANVERS  HSQ  AUTH  

DEDHAM  HSG  AUTH  

DENNIS  HSG  AUTH 

EVERETT  HSG.  AUTH  

FRAMINGHAM  HSG  AUTH 

GARDNER  HSG  AUTH  „„ 

GLOUCESTER  HSG  AUTH 

GREENFIELD  ^SG  AUTH  

HANSON  HSG  j^UTH  

HOLBROOK  HSG  AUTH 

LEOMINSTER  HSG  AUTH  „ 

LOWELL  HSG  AUTH 

LYNN  HSG  AUtH  

MANSFIELD  HSG  AUTH 


MEDFORD  HSG  AUTH  

MELROSE  HSd  AUTH  _.... 

MILFORD  HSGIaUTH  

NORTH  ANDOVER  HSG  AUTH 

NORTH  ATTLE^OROUGH  HSG  AUTH 

NORWOOD  HSG  AUTH 

PEABODY  HSQ  AUTH  

PLYMOUTH  HSG  AUTH  

QUINCY  HSG  f^UTH  

READING  HSGiAUTH  

SALEM  HSG  AUTH  

SAUGUS  HSG  AUTH  

SHREWSBURY  HSG  AUTH 


SOMERVILLE  HSG  AUTH  

WAKEFIELD  H  A  

WAYLAND  HOUSING  AUTH , 

WOBURN  HSG  AUTH  

ANNE  ARUNDBL  COUNTY  HSG  AUTH 


CARROLL  COUKTY  HSG  &  COMM  DEV 


315  SCOTT  AVE  P  O  BOX  269.  FORT  SCOTT.  KS 

66701. 

1600  HASKELL  AVE.  LAWRENCE,  KS  66044  

P  O  BOX  1024  300  N  5TH,  MANHATTAN,  KS  66502 

1448  DIEDERICH  BLVD.  RUSSELL.  KY  41169  

P  0  BOX  577,  FLORENCE,  KY  41005  

P  O  BOX  430.  BOWLING  GREEN.  KY  42102 

P  0  BOX  2267,  PADUCAH.  KY  42002  

P  0  BOX  806.  BARBOURVILLE.  KY  40906  

P  0  BOX  449,  SOMERSET.  KY  42501  

P  0  BOX  351.  CYNTHIANA.  KY  41031   

P  0  BOX  687.  PRESTONSBURG.  KY  41653 

P  O  BOX  459.  NEWPORT.  KY  41072  

901  DIXON  ST.  HENDERSON.  KY  42420  

420  S.  8TH  ST..  LOUISVILLE.  KY  40203  

1231  LOUISVILLE  RD.  FRANKFORT.  KY  40601   

635   BALLARD   ST.   LEXINGTON-FAYETTE   U,   KY 

40508. 

PO  BOX  1468.  PIKEVILLE,  KY  41501  

P  0  BOX  460.  PINEVILLE,  KY  40977 

P  O  DRAWER  3287.  LAKE  CHARLES.  LA  70602  

P  O  BOX  1206.  LAKE  CHARLES.  LA  70602 

P  O  BOX  681.  ACTON.  MA  01720 

33  KELLOGG  AVE.  AMHERST,  MA  01002  

100  MORTON  ST,  ANDOVER,  MA  01810  

4  WINSLOW  ST,  ARLINGTON.  MA  02174  

1  FELLOWSHIP  CIR.  AVON.  MA  02322 

25  ROOSEVELT  ST.  BRAINTREE.  MA  02184  

45  GODDARD  RD,  PO  BOX  340,  BROCKTON,  MA 

02303. 

90  LONGWOOD  AVE.  BROOKLINE,  MA  02146  

10  WILSON  ST,  CHELMSFORD.  MA  01824  

100  CAMBRIDGE  ST,  BOSTON,  MA  02202 

14  STONE  ST,  DANVERS,  MA  01923  

163  DEDHAM  BLVD.  DEDHAM.  MA  02026 

167  CENTER  ST.  DENNIS  TOWN,  MA  02660  

90  CHELSEA  ST,  EVERETT,  MA  02149  

1  JOHN  J.  BRADY  DR.  FRAMINGHAM,  MA  01702  ... 

116  CHURCH  ST,  GARDNER.  MA  01440  

P  O  BOX  1599.  GLOUCESTER,  MA  01931   

ONE    ELM   TERRACE.   GREENFIELD   TOWN.    MA 

01301. 

MEETINGHOUSE  LANE.  HANSON.  MA  02341   

ONE  HOLBROOK  CT,  HOLBROOK.  MA  02243 

100  MAIN  ST,  LEOMINSTER,  MA  01453  

350  MOODY  ST.  LOWELL.  MA  01854  

174  SOUTH  COMMON  ST.  LYNN.  MA  01905  

22   BICENTENNIAL  CT.   MANSFIELD   TOWN,   MA 

02048. 

121  RIVERSIDE  AVE,  MEDFORD,  MA  02155  

910  MAIN  ST.  MELROSE.  MA  02176  

45  BIRMINGHAM  CT.  MILFORD.  MA  01757 

P  O  BOX  373.  NORTH  ANDOVER,  MA  01845  

P  O  BOX  668.  NORTH  ATTLEBOROUGH.  MA  02761 
40  WILLIAM  SHYNE  CIR.  NORWOOD.  MA  02062  .... 

75—81  CENTRAL  ST.  PEABODY,  MA  01960 

P  O  BOX  3537,  PLYMOUTH,  MA  02361  

80  CLAY  ST.  QUINCY.  MA  02170  

22  FRANK  D  TANNER  DR.  READING.  MA  01867 

27  CHARTER  ST.  SALEM,  MA  01970  

19  TALBOT  ST,  SAUGUS.  MA  01906  ... 

36  NORTH  QUINSIGAMOND  AVE,  SHREWSBURY, 

MA  01545. 
30  MEMORIAL  RD,  SOMERVILLE,  MA  02145 

26  CRESCENT  ST,  WAKEFIELD,  MA  01880 

106  MAIN  ST,  WAYLAND,  MA  01778 

59  CAMPBELL  ST,  WOBURN.  MA  01801  

7885  GORDON  CT.  P  O  BOX  817,  GLEN  BURNIE, 

MD  21060. 
10  DISTILLERY  DR.  STE  101.  WESTMINSTER.  MD 
21157. 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 


11,882 

29.325 
31.774 
42.433 
33.065 
37.694 
31.661 
47,149 
31,509 
28.619 
26,128 
27.900 
29.900 
44.995 
35.800 
39,937 

43.749 
14.400 
20,786 
13,978 
31,302 
24.394 
45,000 
28.111 
24,700 
13,520 
43,800 

40.992 
20.280 
45.000 
22.343 
41,960 
33,307 
45.000 
45.000 
41,641 
34,239 
29,000 

23.684 
28.507 
40.425 
45.000 
44.558 
24.122 

37.990 
26,281 
13,240 
24,700 
29.054 
39,570 
34,720 
33,003 
45,000 
26,496 
43,763 
33,590 
24,050 

42,000 
24,163 
18,360 
45,000 
32,063 

32.355 
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Housing  agency 

CECIL  COUNTY  HSG  AGENCY  

HAGERSTOWN  HSG  AUTH  

HARFORD  COUNTY  HSG  AGENCY 

HSG  AUTH  OF  THE  CITY  OF  ROCKVILLE  .. 
ST  MARY'S  COUNTY  COMMISSIONERS  .... 

WASHINGTON  COUNTY  HSG  AUTH  

AUGUSTA  HSG  AUTH  

BANGOR  HSG  AUTH 

CARIBOU  HSG  AUTH  

MAINE  STATE  HSG  AUTH  

MOUNT  DESERT  HSG  AUTH  

PORTLAND  HSG  AUTH  

WESTBROOK  HSG  AUTH  

CITY  OF  GRAND  RAPIDS  

CITY  OF  JACKSON  .: 

CITY  OF  PLYMOUTH  HSG  COMM  

CITY  OF  WYOMING 

COUNTY  OF  KENT  

TOWNSHIP  OF  REDFORD 

TRAVERSE  CITY  HC  

BRAINERD  HRA  

DULUTH  HRA 

HRA  OF  COLUMBIA  HEIGHTS  

KANDIYOHI  COUNTY  HRA  

NW  MN  MULTI-COUNTY  HRA  

PLYMOUTH  HRA 

RICE  COUNTY  HRA 

SCOTT  COUNTY  HRA  

SOUTH  ST  PAUL  HRA 

SOUTHEAST  MN  MULTI-COUNTY  HRA  

ST  LOUIS  PARK  HRA  

VIRGINIA  HRA .- 

WASHINGTON  COUNTY  HRA  

WINONA  HRA 

FRANKLIN  COUNTY  PUBLIC  HSG  AGENCY 

INDEPENDENCE  HSG  AUTH 

JASPER  COUNTY  PUBLIC  HSG  AUTH _. 

LIBERTY  HSG  AUTH  

LINCOLN  COUNTY  PUB  HSG  AGENCY  

MISSOURI  HSG  DEVT  COMMISSION  

PHA  OF  THE  COUNTY  OF  RAY  

PHELPS  COUNTY  PHA  

RIPLEY  COUNTY  PHA 

SPRINGFIELD  HSG  AUTH  

ST  CHARLES  HSG  AUTH 

ST.  CLAIR  CO.  HSG  AUTH  

ST.  FRANCOIS  COUNTY  PH  AGENCY  

HA  MISSISSIPPI  REG'L  NO  5  

HA  MISSISSIPPI  REG'L  NO  7  

HA  TENNESSEE  VALLEY 

MISS  REGIONAL  H/A  VIM  , 

GREAT  FALLS  HSG  AUTH 

HELENA  HSG  AUTH  , 

HSG  AUTH  OF  BILLINGS  


Address 


Units 


Award 


COUNTY  OFFICE  BUILDING.  ROOM  122.  ELKTON. 

MD  21921. 
P  O  BOX  2859.  HAGERSTOWN.  MD  21741  

15  SOUTH  MAIN  ST.  STE  106,  BEL  AIR,  MD  21014 

14  MOORE  DR,  ROCKVILLE,  MD  20850  

P  O  BOX  653,  GOVT  CENTER.  LEONARDTOWN. 

MD  20650. 
33  WEST  WASHINGTON  ST.  HAGERSTOWN.  MD 
21740. 

16  CONY  ST,  CITY  CENTER  PLAZA,  AUGUSTA, 
ME  04330. 

161  DAVIS  RD,  BANGOR,  ME  04401  

25  HIGH  ST,  CARIBOU,  ME  04736  

353  WATER  ST,  AUGUSTA,  ME  04330  

15  EAGLE  LAKE  RD,  BAR  HARBOR,  ME  04609 

14  BAXTER  BLVD,  PORTLAND,  ME  04101  

30  LIZA  HARMON  DR,  WESTBROOK,  ME  04092  

1420  FULLER  AVE  SE,  GRAND  RAPIDS,  Ml  49507 

301  STEWARD  AVE,  JACKSON,  Ml  49201   

1160  SHERIDAN,  PLYMOUTH,  Ml  48170  

2450  36TH  ST,  WYOMING,  Ml  49509  

741    EAST   BELTLINE   AVE,   GRAND   RAPIDS,   Ml 

49505. 

12121  HEMINGWAY,  REDFORD  TWP,  Ml  48239  

150  PINE  ST,  TRAVERSE  CITY,  Ml  49684  

410    EAST    RIVER    RD,    STE    2,    BRAINERD,    MN 

56401. 
222  EAST  2ND  ST,  P  O  BOX  16900,  DULUTH.  MN 

55816. 
590  40TH  AVE  NORTHEAST.  COLUMBIA  HEIGHTS. 

MN  55421. 
HEARTLAND  CAA,  BOX  1359,  WILLMAR,  MN  56201 

P  0  BOX  128,  MENTOR,  MN  56736  

3400  PLYMOUTH  BLVD,  PLYMOUTH,  MN  55441  

208   FIRST   AVE    NORTHWEST,    FARIBAULT.   MN 

55021. 
16049  FRANKLIN  TRAIL  S.E..   PRIOR   LAKE.   MN 

55372. 
125  SOUTH  THIRD  AVE.  SOUTH  ST.  PAUL,  MN 

55075. 

134  EAST  SECOND  ST.  WABASHA,  MN  55981   

5005  MINNETONKA  BLVD.,  ST.  LOUIS  PARK,  MN 

55416. 
442  PINE  MILL  CT.  P  O  BOX  1 146.  VIRGINIA.  MN 

55792. 
321  BROADWAY  AVE..  ST.  PAUL  PARK.  MN  55071 
1756    KRAEMER    DR.    STE    #100.    WINONA.    MN 

55987. 

P  O  BOX  920.  HILLSBORO.  MO  63050  

2600  HUB  DR  NORTH,  INDEPENDENCE,  MO  64055 

P  O  BOX  207,  JOPLIN,  MO  64802  

P  O   BOX    159.    101    E.   KANSAS.   LIBERTY.   MO 

64068. 

16  NORTH  CT.  BOWLING  GREEN,  MO  63334  

3435  BROADWAY.  KANSAS  CITY.  MO  641 1 1  

302  NORTH  CAMDEN.  RICHMOND.  MO  64085 

101  W.  10TH  ST,  ROLLA,  MO  65401  

3019  FAIR  ST.  P  0  BOX  1 183.  POPLAR  BLUFF,  MO 

63901. 

421  WEST  MADISON.  SPRINGFIELD,  MO  65806 

1014  OLIVE  ST,  ST  CHARLES,  MO  63301  

P  O  BOX  125,  APPLETON  CITY,  MO  64724  

P  O  BOX  N.  FLAT  RIVER.  MO  63601  

P  0  BOX  419.  NEWTON.  MS  39345  

P  0  BOX  886,  MC  COMB,  MS  39648 

P  O  BOX  1338,  CORINTH,  MS  38834  

P  0  BOX  2347.  GULFPORT.  MS  39505 

1500    SIXTH    AVE.    SOUTH.    GREAT    FALLS.    MT 

59405. 

812  ABBEY  ST,  HELENA,  MT  59601    

2415  1ST  AVE  NORTH,  BILLINGS,  MT  59101   


41.419 

28.092 
41.496 
45.000 
45,000 

22,853 

23.795 


0 

34,948 

0 

35,086 

0 

45,000 

0 

33,933 

0 

45,000 

0 

45.000 

0 

45.000 

0 

23.567 

0 

40.674 

0 

35.571 

0 

40.961 

0 

28,644 

0 

26.000 

0 

40,536 

0 

45.000 

0 

36.371 

0 

43.087 

0 

31.827 

0 

14.133 

0 

32.365 

0 

15.479 

0 

38.913 

0 

29,525 

0 

20,819 

0 

45,000 

0 

23.344 

0 

11.825 

0 

29.175 

0 

39.000 

0 

22.837 

0 

32.125 

0 

24.795 

0 

35.306 

0 

10.095 

0 

22.871 

0 

25.158 

0 

23,585 

0 

29,892 

0 

28,512 

0 

24,381 

0 

27,265 

0 

23.931 

0 

23.478 

0 

37.050 

0 

31.549 

0 

44.658 

0 

37.524 
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Housing  agency 


BRUNSWICK  COUNTY  GEN  FUND 

CHATHAM  COUNTY  HSG  AUT 

CITY  OF  CONCORD  

ECONOMIC  IMP  COUNCIL 

H  A  GRAHAM 


HA  ASHEBORO 
HA  DURHAM  .... 
HA  GREENSBOf^O 

HA  HIGH  POINT  — 

HA  MIDEAST  RgGIONAL  

HA  NORTHWESTERN  REG! 

HA  OF  THE  TOWN  OF  LAURINBURG 

HA  ROWAN  COUNTY  

HA  SANFORD  ...l 

HA  STATESVILLE  

HSG  AUTH  OF  TIHE  CITY  OF  WILMINGTON 

MOUNTAIN  PROUECTS.  INC  

SANDHILLS  COMM  ACTION  PROG  INC 

TOWN  OF  EAST  SPENCER  

WESTERN  CAROLINA  COMM  ACTION  

FARGO  HSG  AUTH 

MINOT  HSG  AUTH  

BELLEVUE  HSG'AUTH 

CENTRAL  NEBRASKA  JOINT  HSG  AUTH  .... 

GOLDENROD  JOINT  HSG  AUTH 

KEARNEY  HSG  AUTH  

NORFOLK  HSG  AUTH  

DOVER  HSG  AUTH 

KEENE  HSG  AUTH  

LACONIA  HSG  «i  REDEVT  AUTH  

MANCHESTER  HSG  AUTH 
NASHUA  HSG  AUTH 
ASBURY  PARK  HA 
ATLANTIC  CITY  HA 


BERKELEY  TOWNSHIP  HSG  AUTH 
BOONTON  HA 

BRICK  HA  

DOVER  HA  

EAST  ORANGE  UA 
FORT  LEE  HA  .,  ., 
GUSSBORO  H/ 


HUNTERDON  C<  >UNTY  HA 
LAKEWOOD  HA 
LAKEWOOD  TOWNSHIP 
MILLVILLE  HA 
MONMOUTH  COIUNTY  HA 
NEPTUNE  HA 
PASSAIC  COUNTY  HA 
PATERSON  HA 
PATERSON  HA 


PERTH  AMBOY 


^A 


PLAINFIELD  HA 

STATE  OF  NJ  D|PT.  OF  COMM.  AFFAIRS 

TOWNSHIP  OF  MONTCLAIR  HA  

VINELAND  HA  .., 

WARREN  COUNlTY  HA 


WEEHAWKEN  Hj^ 
ALAMOGORDO 


CITY  OF)  HA 


BERNALILLO  COUNTY  HSG  DEPT 

CLOVIS  HSG  AUTH  

COUNTY  OF  DOf^A  ANA 


LAS  CRUCES  H$G  AUTH  

REGION  IV  HSG  AUTH 

SANTA  FE  CIVIC  HSG  AUTH , 

SANTA  FE  COUINTY  HSG  AUTH 
TAOS  COUNTY  HSG  AUTH  BOX 


Address 


P  0  BOX  9.  BOLIVIA.  NC  28422  

P  O  BOX  637,  PITTSBORO,  NC  27312 

P  O  BOX  308,  CONCORD,  NC  28026 

P  O  BOX  549,  EDENTON.  NC  27932  

P  O  BOX  88,  GRAHAM,  NC  27253 

P  O  BOX  609,  ASHEBORO.  NC  27204  

P  O  BOX  1726.  DURHAM.  NC  27702 

P  O  BOX  21287.  GREENSBORO.  NC  27420 

P  O  BOX  1779.  HIGH  POINT.  NC  27261  

P  O  BOX  474,  WASHINGTON,  NC  27889 

P  0  BOX  2510,  BOONE,  NC  28607  

P  O  BOX  1437,  LAURINBURG,  NC  28352 

310  LONG  MEADOW  DR,  SALISBURY,  NC  28147  ... 

P  0  BOX  636,  SANFORD,  NC  27331  

now.  ALLISON  ST.,  STATESVILLE,  NC  28677  

P  O  BOX  899,  WILMINGTON.  NC  28402  

RT.  1  BOX  732.  WAYNESVILLE,  NC  28786  

P  O  BOX  937,  CARTHAGE,  NC  28327  

P  O  BOX  367,  EAST  SPENCER,  NC  28039  

P  0  BOX  685,  HENDERSONVILLE,  NC  28793 

PO  BOX  430.  325  BROADWAY,  FARGO.  ND  58107 

310  2ND  ST  SE.  MINOT.  ND  58701  

8214  ARMSTRONG  CIR.  OMAHA.  NE  68147 

P  O  BOX  509.  LOUP  CITY.  NE  68853  

P  O  BOX  280,  WISNER,  NE  68791   

2715  AVE  I.  KEARNEY,  NE  68847  

1 1 1  S.  FIRST  ST,  NORFOLK,  NE  68701  

62  WHITTIER  ST,  DOVER,  NH  03820 „. 

105  CASTLE  ST,  KEENE,  NH  03431  

25  UNION  AVE.  LACONIA.  NH  03246  

198  HANOVER  ST,  MANCHESTER,  NH  03104  

101  MAJOR  DR.  NASHUA.  NH  03060 

1004  COMSTOCK  ST.  ASBURY  PARK.  NJ  07712  .... 
227  NO  VERMONT  AVE,  ATLANTIC  CITY,  NJ  08404 

44  FREDERICK  DR.,  BAYVILLE.  NJ  08721   

125  CHESTNUT  ST,  BOONTON,  NJ  07005  

165  CHAMBERS  BRIDGE  RD.  BRICK,  NJ  08723 

215  EAST  BLACKWELL  ST,  DOVER,  NJ  07801  

160  HALSTED  ST,  EAST  ORANGE,  NJ  07018 

1403  TERESA  DR,  FORT  LEE.  NJ  07024 

737  LINCOLN  BLVD  P  O  BOX  563.  GLASSBORO. 

NJ  08028. 

8  GAUNTT  PL.  RT.  31 .  FLEMINGTON.  NJ  08822  

P  O  BOX  1543.  LAKEWOOD.  NJ  08701    

231  THIRD  ST,  LAKEWOOD,  NJ  08701  

P  0  BOX  803  122  E  MAIN  ST.  MILLVILLE,  NJ  08332 

PO  BOX  3000,  FREEHOLD,  NJ  07728 

BOX  726,  NEPTUNE,  NJ  07753 

317  PENNSYLVANIA  AVE,  PATERSON.  NJ  07503  ... 

60  VAN  HOUTEN  ST,  PATERSON.  NJ  07509  

CITY    HALL    155    MARKET    ST,    PATERSON.    NJ 

07505. 
881  AMBOY  AVE  PO  BOX  390,  PERTH  AMBOY.  NJ 

08862. 

510  EAST  FRONT  ST,  PLAINFIELD,  NJ  07060  

101  S.  BROAD  ST  CN800,  TRENTON,  NJ  08625  

205  CLAREMONT  AVE,  MONTCLAIR,  NJ  07042  

191  CHESTNUT  AVE,  VINELAND,  NJ  08360  

WAYNE  DUMONT  JR  ADMIN  BLDG.  BELVIDERE. 

NJ  07823. 

525  GREGORY  AVE,  WEEHAWKEN,  NJ  07087 

P  O  BOX  336,  ALAMOGORDO,  NM  83311  

620  LOMAS  BLVD  NW,  ALBUQUERQUE,  NM  87102 

P  0  BOX  1240,  CLOVIS,  NM  88101  

2407  W.  PICACHO.  STE  A-2.  LAS  CRUCES.  NM 

88005. 

926  S  SAN  PEDRO.  LAS  CRUCES.  NM  88001  

418  N.  MAIN  ST,  CLOVIS,  NM  88101   

PO  BOX  4039,  SANTA  FE,  NM  87502  

52  CAMINO  DE  JACOBO,  SANTA  FE.  NM  87505 

4239.  TAOS.  NM  87571  


Units 


Award 


27,918 
12.740 
13.428 
27.735 
21.218 
31.620 
44.761 
45.000 
29.695 
22.599 
33.150 
38,774 
31.264 
31.558 
40.213 
34,552 
28.203 
45.000 
35.926 
28.416 
27.107 
20.085 
26.539 
24.681 
27.501 
28.127 
31.827 
12.133 
35.296 
36.400 
44.794 
33.538 
44.000 
35.000 
38.235 
44.558 
44,758 
44.082 
45.000 
44.133 
29.937 

44.982 
45.000 
45.000 
38,372 
45,000 
36,071 
35,488 
33.000 
28.000 

45.000 

42.967 

44.072 
44.982 
41.000 
45.000 

44,471 
45.000 
39.636 
29.599 
34.953 

28.722 
31.827 
38.000 
37.662 
34.225 
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Housing  agency 

TRUTH  OR  consequences  HSG  AUTH 

NORTH  LAS  VEGAS  HSG  AUTH 

ALBANY  HSG  AUTH  

CITY  OF  FULTON  

CITY  OF  UTICA 

HA  OF  AMSTERDAM  ~ 

HA  OF  COHOES  

HA  OF  GLOVERSVILLE 

HA  OF  HUNTINGTON 

HA  OF  ITHACA 

HA  OF  MONTICELLO 

HA  OF  NEW  ROCHELLE 

HA  OF  PLATTSBURGH  

HA  OF  SCHENECTADY 

HSG  AUTH  OF  NORTH  SYRACUSE  

HSG  AUTH  OF  SPRING  VALLEY 

TOWN  OF  BABYLON  

TOWN  OF  COLONIE 

TOWN  OF  GUILDERLAND  

TOWN  OF  SMITHTOWN 

TOWN  OF  UNION  COMMUNITY  DEVT  

TOWN  OF  YORKTOWN  

VILLAGE  OF  KIRYAS  JOEL  HSG  AUTH 

ALLEN  MHA  160001003  A/C# 

BUTLER  MET.HA  

CAMBRIDGE  METROPOLITAN  HSG  AUTH 

CHILLICOTHE  MET  HA 

aTY  OF  MARIETTA 

CITY  OF  MIDDLETOWN  

CLINTON  METROPOLITAN  HSG  AUTH  

DELAWARE  METRO  HSG  AUTH  

FAYETTE  METRO  HSG  AUTH  

JEFFERSON  MHA 

LOGAN  COUNTY  MHA  

MEDINA  MHA  

MORROW  METRO.  HSG  AUT 

PICKAWAY  METROPOLITAN  HSG  AUTH  .. 

PORTAGE  MHA 

SPRINGFIELD  MET.HA 

TUSCARAWAS  MHA 

WARREN  MET.HA 

YOUNGSTOWN  MHA 

ZANESVILLE  MET  HA 

BROKEN  BOW  HSG  AUTH 

HUGO  HSG  AUTH 

MUSKOGEE  HSG  AUTH „ 

NORMAN  HSG  AUTH  

OKLAHOMA  HSG  FINANCE  AGENCY 

SHAWNEE  HSG  AUTH  

STILLWATER  HSG  AUTH 

CENTRAL  ORE  REG  HA  

CLACKAMAS  COUNTY  HA 

H.A.  OF  LINCOLN  COUNTY 

H.A.  OF  MALHEUR  CO 

H.A.  OF  YAMHILL  COUNTY  

HSG  AUTH  OF  DOUGLAS  COUNTY  

HSG  AUTH  OF  JACKSON  COUNTY 


Address 


Units 


Award 


108       SOUTH       CEDAR       ST.       TRUTH       OR 

CONSEQUENCNM  87901. 
1632  YALE  ST,  NORTH  LAS  VEGAS.  NV  89030  

4  LINCOLN  SQUARE.  ALBANY.  NY  12202 

MUNICIPAL  BUILDING,  FULTON.  NY  13069 

ONE  KENNEDY  PLAZA,  UTICA.  NY  13502  

52  DIVISION  ST.  AMSTERDAM.  NY  12010  

DR  JAY  MCDONALD  TOWERS  REMSEN,  COHES. 

NY  12047. 
181  WEST  ST.  GLOVERSVILLE.  NY  12078  

5  LOWNDES  AVE,  HUNTINGTION  STA,  NY  11746  .. 

800  S  PLAIN  ST,  ITHACA,  NY  14850 

76  EVERGREEN  DR,  MONTICELLO.  NY  12701   

50  SICKLES  AVE.  NEW  ROCHELLE.  NY  10801   

19  OAK  ST.  PLATTSBURGH,  NY  12901  

375  BROADWAY.  SCHENECTADY.  NY  12305 

201   SOUTH  MAIN  ST.  STE  205A.  NORTH  SYRA- 
CUSE, NY  13212. 

200  NORTH  MAIN  ST.  SPRING  VALLEY.  NY  10977 
281   PHELPS  LANE.  ROOM  9.  NORTH  BABYLON. 

NY  11703. 
MEMORIAL       TOWN       HALL,        NEWTONVILLE. 

COLONIE.  NY  12128. 

242  UNION  ST.  SCHENECTADY.  NY  12305  

99  WEST  MAIN  ST.  P  0  BOX  5.  SMITHTOWN.  NY 

11787. 

3111  EAST  MAIN  ST,  ENDWELL.  NY  13760  

P  O  BOX  703.  363  UNDERHILL  AVE.  YORKTOWN 

HEIGHTS,  NY  10598. 
500  FOREST  RD,  STE  202,  MONROE,  NY  10950  .... 
600  SOUTH  MAIN  ST.,  041201198.  LIMA.  OH  45804 
4110  HAMILTON-MIDDTOWN  RD.  P  O  BOX  357. 

HAMILTON,  OH  45012. 

P  0  BOX  1388.  CAMBRIDGE.  OH  43725  

178  WEST  FOURTH  ST,  CHILLICOTHE,  OH  45601 

301  PUTNAM  ST,  MARIETTA,  OH  45750  

128    CITY    CENTRE    PL^ZA.    MIDDLETOWN.    OH 

45042. 

478  THORNE  AVE,  WILMINGTON,  OH  45177  

27  1/2  N.  UNION  ST.  PO  BOX  1293.  DELAWARE. 

OH  43015. 
101  E.  EAST  ST.  WASHINGTON  C.H..  OH  43160  .... 
815    NORTH    SIXTH    AVE.    STEUBENVILLE.    OH 

43952. 
116  NORTH  EVERETT  ST.  BELLEFONTAINE.  OH 

43311. 

850  WALTER  RD,  MEDINA,  OH  44256  

298  EAST  CENTER  ST,  MORROW,  OH  43302  

176  RUSTIC  DR.  CIRVILLE.  OH  43113 

2832  STATE  ROUTE  59.  RAVENNA.  OH  44266  

437  EAST  JOHN  ST.  SPRINGFIELD.  OH  45505  

134  2ND  ST  SW,  NEW  PHILADELPHIA,  OH  44663  .. 
990  EAST  RIDGE  DR,  PO  BOX  308.  LEBANON,  OH 

45036. 
131    WEST  BOARDMAN  ST,  YOUNGSTOWN.  OH 

44503. 

407  PERSHING  RD.  ZANESVILLE.  OH  43701   

P  O  BOX  177.  BROKEN  BOW.  OK  74728  

P  O  BOX  727.  HUGO,  OK  74743 

200  N  40TH,  MUSKOGEE.  OK  74401   

700  NORTH  BERRY  RD,  NORMAN.  OK  73069 

P  0  BOX  26720,  OKLAHOMA  CITY,  OK  73126 

P  0  BOX  3427,  SHAWNEE,  OK  74802 

807  S.  LOWRY,  STILLWATER,  OK  74074  

2445  SW  CANAL  BLVD,  REDMOND,  OR  97756  

13930  S.  GAIN  ST,  OREGON  CITY,  OR  97045 

1039  NW  NYE  ST.  NEWPORT,  OR  97365 

959  FORTNER  ST,  ONTARIO,  OR  97914  

414  N  EVANS,  MCMINNVILLE,  OR  97128 

P  0  BOX  966,  ROSEBURG,  OR  97470 

2231  TABLE  ROCK  RD,  MEDFORD.  OR  97501  


45.000 

44,844 
27.095 
27.849 
24.142 
23.581 
36.282 

26,596 
19.033 
45,000 
44.982 
34.861 
30.624 
30,694 
30,030 

39,140 
44,590 

43.158 

35,192 
43.295 

25.308 
35,986 

45.000 
28.753 
13,650 

26,132 
14.742 
34,424 
21,515 

25,308 
38,192 

26,018 
42.815 

34.203 

30.184 
30.554 
23.390 
37.110 
45.000 
44.934 
27,754 

32,400 

42.000 
17.284 
26,891 
34,320 
35,627 
37,492 
38,169 
31,827 
30.698 
41.767 
28.129 
20.559 
33.971 
27.987 
28,965 
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Housing  agency 


LINN-BENTON  HS^G  AUTH  

MARION  county  HSG  AUTH 

MID  COLUMBIA  HSG  AGENCY  

NE  OREGON  H.aJ 

NORTHWEST  OREGON  HSG  ASSOC 

ADAMS  COUNTY  HSG  AUTH  

ALTOONA  HSG  AUTH  


ARMSTRONG  COUNTY  HSG  AUTH  .. 

CENTRE  COUNTf  HSG  AUTH  

CUMBERLAND  COUNTY  HSG  AUTH 
DAUPHIN  COUNTY  HSG  AUTH 


HARRISBURG  HSfS  AUTH 


HSG  AUTH  OF  Tl-  E  CO  OF  CHESTER 


HSG  AUTH  OF  Ur  HON  COUNTY 


INDIANA  COUNTS  HSG  AUTH  

LANCASTER  HSQ  AUTH  

MONTOUR  COUI^TY  HSG  AUTH  

NORTHUMBERLAND  COUNTY  HSG  AUTH 
SUNBURY  HSG  aLiTH  


WILKES  BARRE  HSG  AUTH 


WILLIAMSPORT  I^SG  AUTH  .... 

YORK  CITY  HSG  ^UTH  

MUNICIPALITY  Ot  ADJUNTAS 
MUNICIPALITY  OF  CAROLINA 
MUNICIPALITY  Of  ISABELA  .... 

MUNICIPALITY  Of  PONCE  

MUNICIPALITY  O^  YABUCOA  . 

CENTRAL  FALLS  H  A  

CUMBERLAND  HiG  AUTH  

EAST  GREENWICH  H  A  

EAST  PROVIDENCE  H  A 


NARRAGANSETT  HSG  AUTH 


NORTH  PROVID^CE  HSG  AUTH 
PAWTUCKET  H  Al  


WOONSOCKET  HA 

MUNICIPALITY  OF  AGUAS  BUENAS  

MUNICIPALITY  OF  BAYAMON  

CHARLESTON  COUNTY  HSG  REDEV  AUTH 
H/A  OF  CHARLESTON  


HA  ANDERSON 

HA  BEAUFORT  . 

HA  CONWAY  .... 

HA  FLORENCE . 

HA  GREENWOOC 

HA  NORTH  CHAF^LESTON 

HSG  AUTH  OF  MYRTLE  BEACH 

S  C  STATE  HSG  ^INANCE  &  DEV 

BROOKINGS  HSG  &  REDEV  COMM 

MOBRIDGE  HSG  &  REDEV  COMM 

PENNINGTON  COUNTY  HSG  &  REDEV  COMM 

EAST  TN  HUMAM  RESOURCE  AGENCY 

HA  CROSSVILLE  . 
HA  JACKSON  .... 
HA  KINGSPORT 
HA  OAK  RIDGE  . 
SE  TN  HUMAN  R 


SOURCE  AGENCY 


BAYTOWN  HSG  AUTH  

BRAZOS  VALLEY  DEVT  COUNCIL 

BROWNSVILLE  IHSG  AUTH  

CAMERON  COUhTY  HSG  AUTH  .... 


Address 


1250  SE  QUEEN  AVE,  ALBANY,  OR  97321  

4660  PORTLAND  RD.  NE,  SALEM,  OR  97305  

506  E  2ND.  THE  DALLES,  OR  97058  

2602  MAY  ST,  LA  GRANDE,  OR  97860  

1508  EXCHANGE.  ASTORIA,  OR  97103  

139  CARLISLE  ST.  GETTYSBURG.  PA  17325  

2700    PLEASANT    VALLEY    BLVD.    ALTOONA,    PA 
16601. 

350  S.  JEFFERSON  ST.  KITTANNING.  PA  16201   .... 

602  E.  HOWARD  ST,  BELLEFONTE.  PA  16823 

114  NORTH  HANOVER  ST,  CARLISLE,  PA  17013  ... 
501    MOHN  ST,  P  O  BOX  7598.  STEELTON.  PA 

17113. 

351  CHESTNUT  ST,  P  O  BOX  3461,  HARRISBURG. 
PA  17105. 

222  NORTH  CHURCH  ST,  WEST  CHESTER.  PA 

19380. 
1610  INDUSTRIAL  BLVD..  STE  400.  LEWISBURG. 

PA  17837. 

104  PHILADELPHIA  ST,  INDIANA,  PA  15701  

325  CHURCH  ST.  LANCASTER.  PA  17602  

ONE  BEAVER  PL,  DANVILLE,  PA  17821  

50  MAHONING  ST.  MILTON.  PA  17847  

705  MARKET,   ST  P  O  BOX  458.   SUNBURY,  PA 

17801. 
5a  LINCOLN    PLAZA.    S.    WILKES-BARRE    BLVD.. 

WILKES  BARRE,  PA  18702. 

505  CENTER  ST,  WILLIAMSPORT,  PA  17701   

31  S.  BROAD  ST,  P  0  BOX  1,  YORK,  PA  17405  

PO  BOX  1009,  ADJUNTAS,  PR  00601  

P  0  BOX  8.  CAROLINA.  PR  00985  

P  O  BOX  507.  ISABELA,  PR  00662 

P  0  BOX  1709,  PONCE,  PR  00733 

P  O  BOX  97.  YABUCOA,  PR  00767  

30  WASHINGTON  ST,  CENTRAL  FALLS,  Rl  02863  .. 

ONE  MENDON  RD.  CUMBERLAND.  Rl  02864  

146  FIRST  AVE.  EAST  GREENWICH.  Rl  02818  

99    GOLDSMITH    AVE,    EAST    PROVIDENCE.    Rl 

02914. 
P.O.  BOX  388,  25  FIFTH  AVE,  NARRAGANSETT.  Rl 

02882. 
945  CHARLES  ST.  NORTH  PROVIDENCE,  Rl  02904 
214    ROOSEVELT    AVE,    PO    BOX     1303,    PAW- 
TUCKET, Rl  02862. 

679  SOCIAL  ST,  WOONSOCKET,  Rl  02895 

BOX  128,  AGUAS  BUENAS  MUNICI,  RQ  00607  

P  O  BOX  2988,  BAYAMON  MUNICIPIO,  RQ  00620  .. 

P  O  BOX  6188,  CHARLESTON.  SO  29405  

20  FRANKLIN  ST,  CHARLESTON.  SC  29401  

1335  EAST  RIVER  ST,  ANDERSON.  SC  29624  

P  O  BOX  1104.  BEAUFORT,  SC  29901  

2303  LEONARD  AVE.  CONWAY.  SC  29527 

P  0  DRAWER  969.  FLORENCE.  SC  29503 

P  0  BOX  973.  GREENWOOD,  SC  29648  

P  0  BOX  70987.  NORTH  CHARLESTON,  SC  29415 

P  0  BOX  2468.  MYRTLE  BEACH.  SC  29578  

919  BLUFF  RD.  COLUMBIA,  SC  29201   

1310  MAIN  AVE.  SOUTH,  BROOKINGS,  SD  57006  .. 

Ill  SECOND  ST  E,  MOBRIDGE.  SD  57601   

1805  WEST  FULTON  ST.  RAPID  CITY,  SD  57702  .... 
408  N  CEDAR  BLUFF  RO,  STE  400.  KNOXVILLE, 

TN  37923. 

202  IRWIN  AVE.  CROSSVILLE.  TN  38555  

P  O  BOX  3188.  JACKSON.  TN  38303 

P  O  BOX  44,  KINGSPORT,  TN  37662 

10  VAN  HICKS  LANE,  OAK  RIDGE.  TN  37830 

P  O  BOX  805,  DUNLAP,  TN  37327  

805  NAZRO  ST,  BAYTOWN,  TX  77520 

P  O  DRAWER  4128.  BRYAN.  TX  77805  

P  0  BOX  4420.  BROWNSVILLE.  TX  78523 

P  O  BOX  5806,  BROWNSVILLE.  TX  78520  


Units 


Award 


38.624 
32.384 
28.652 
28.099 
26,629 
36,389 
45,000 

18,596 
10.400 
14.322 
37.727 

40.686 

42,196 

40.000 

16.374 
42.578 
45.000 
27.633 
27.633 

43.410 

33.828 
37.317 
17.700 
23.31 1 
12.962 
22.751 
45.000 
29.054 
39.900 
27,300 
29.61 1 

36,602 

34.479 
36.115 

10.000 
17.486 
17.330 
29,601 
39,900 
30,882 
20,592 
24,873 
27.758 
31.827 
45.000 
38.823 
39.991 
20.242 
31.097 
8.044 
29.440 

34.821 
37.800 
43.183 
29.500 
37,551 
35,404 
35,000 
21,674 
36.378 
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Housing  agency 


Address 


Units 


Award 


corpus  CHRISTI  HSG  AUTH 
CORSICANA  HSG  AUTH  


EDINBURG  HSG  AUTH  .. 
GALVESTON  HSG  AUTH 
GARLAND  HSG  AUTH  .... 


GRAND  PRAIRIE  HSNG  &  COMM  DEV. 


HARLINGEN  HSG  AUTH  

HARRIS  COUNTY  HSG  &  COMM  DEV. 


HIDALGO  COUNTY  HSG  AUTH 
HSG  AUTH  OF  ANTHONY 


HSG  AUTH  OF  BEAUMONT 


HSG  AUTH  OF  PLANO  

HSG  AUTH  OF  SAN  ANGELO 


KINGSVILLE  HSG  AUTH 
LONGVIEW  HSG  AUTH  . 


MESQUITE  HSG  AUTH 


MIDLAND  COUNTY  HSG  AUTH 

MONTGOMERY  COUNTY  HA  

PHARR  HSG  AUTH 

TARRANT  COUNTY  HSG  ASSIST  PROG 
TEXOMA  COUNCIL  OF  GOVERNMENTS 


TRAVIS  COUNTY  HSG  AUTH  

CEDAR  CITY  HSG  AUTH  

DAVIS  COUNTY  HSG  AUTH  

HSG  AUTH  OF  SALT  LAKE  CITY  

HSG  AUTH  OF  THE  CITY  OF  PROVO  

HSG  AUTH  OF  THE  COUNTY  OF  SALT  LAKE 

HSG  AUTH  OF  UTAH  COUNTY  

WEST  VALLEY  CITY  HSG  AUTH 


CHESAPEAKE  REDEV  &  H/A 

CITY  OF  VIRGINIA  BEACH  

COUNTY  OF  ALBEMARLE/DEPT.OF  FINANCE 
CUMBERLAND  PLATEAU  REGIONAL  H/A  .„ 


HAMPTON  REDEVT  &  HSG  AUTH 

LEE  COUNTY  HSG  AUTH  

PETERSBURG  REDEVT  &  H/A  

PORTSMOUTH  REDEVT  &  H/A  


SUFFOLK  REDEV  &  H/A  

VIRGINIA  HSG  DEVT  AUTH  ... 

BARRE  HSG  AUTH  

BURLINGTON  HSG  AUTH 

VERMONT  STATE  HSG  AUTH 
BELLINGHAM  HSG  AUTH  


HA  CITY  OF  KENNEWICK  .. 

HA  CITY  OF  SPOKANE  

HA  CITY  OF  VANCOUVER  . 
HA  COUNTY  OF  CLALLAM 


HA  OF  GRANT  COUNTY  

HSG  AUTH  CITY  OF  RICHLAND 


HSG  AUTH  OF  JEFFERSON  COUNTY  .., 

HSG  AUTH  OF  LONGVIEW 

KITSAP  COUNTY  CONSOLIDATED  H.  A. 

THURSTON  COUNTY 

WENATCHEE  HSG  AUTH  ~„ 

DUNN  COUNTY  HSG  AUTH 


P  0  BOX  7019.  CORPUS  CHRISTI.  TX  78467  

P  0  BOX  1090.  1360  NORTHWEST  AVE..  COR- 
SICANA. TX  75151. 

P  0  BOX  295.  EDINBURG,  TX  78540  

920  53RD  ST,  GALVESTON,  TX  77550  

P  O  BOX  469002,  701  CLARK  ST..  GARLAND,  TX 
75046. 

201  NW.  2ND.  ST.  STE  150.  GRAND  PRAIRIE,  TX 
75053. 

P  O  BOX  1669,  HARLINGEN,  TX  78551  

3100  TIMMONS  LANE  STE  200.  HOUSTON.  TX 
77027. 

1800  N.  TEXAS  BLVD.,  WESLACO,  TX  78596  

P.O.  DRAWER  1710,  1007  FRANKLIN,  ANTHONY. 
TX  79821 . 

P  0  BOX  1312,  4925  CONCORD  RD.,  BEAUMONT. 
TX  77704. 

1111  AVE  H,  BLDG.  A.  PLANO,  TX  75074  

P  O  BOX  1751,  115  W.  FIRST  ST.,  SAN  ANGELO. 
TX  76902. 

1000  W  CORRAL,  KINGSVILLE,  TX  78363 

P  O  BOX  1952,  119  W.  TYLER.  STE  286.  LONG- 
VIEW,  TX  75606. 

P  0  BOX  850137,  720  N.  EBRITE.  MESQUITE.  TX 
75185. 

600  N.  BAIRD,  STE  B,  MIDLAND,  TX  79701   

515  B  NORTH  MAIN,  CONROE,  TX  77301  

211  W  AUDREY,  PHARR.  TX  78577  

1200  CIR  DR..  #100,  FORT  WORTH,  TX  76119  

3201    TEXOMA   PKWY.  STE  240,   SHERMAN,  TX 

75090. 

P  O  BOX  1748,  AUSTIN.  TX  78767  

2390  W.  HWY  56,  STE  7,  CEDAR  CITY,  UT  84720  .. 

P  0  BOX  328,  FARMINGTON,  UT  84025 

1776  SW  TEMPLE,  SALT  LAKE  CITY,  UT  84115 

650  WEST  100  NORTH,  PROVO,  UT  84601    

3595  S.  MAIN  ST,  SALT  LAKE  CITY,  UT  84115 

240  EAST  CENTER,  PROVO,  UT  84606 

3600  CONSTITUTION  BLVD,  WEST  VALLEY  CITY. 

UT84119. 

P  0  BOX  1304,  CHESAPEAKE,  VA  23320  

MUNICIPAL  CENTER,  VIRGINIA  BEACH,  VA  23456 
401  MCINTIRE  RD,  CHARLOTTESVILLE,  VA  22902 
P  0  BOX    1328,   MEMORIAL  DR.   LEBANON,   VA 

24266. 

P  0  BOX  280,  HAMPTON,  VA  23669 

P  0  BOX  665,  JONESVILLE,  VA  24263  

128  S.  SYCAMORE  ST,  PETERSBURG,  VA  23804  .. 
339  HIGH  ST  P  O  BOX  1098.  PORTSMOUTH.  VA 

23705. 
P  O  BOX  3079,  SUFFOLK,  VA  23434  

601  S.  BELVIDERE  ST,  RICHMOND.  VA  23220 

4  HUMBERT  ST,  BARRE,  VT  05641   

230  ST  PAUL  ST,  BURLINGTON,  VT  06401 

ONE  PROSPECT  ST,  MONTPELIER.  VT  05602  

208  UNITY  ST  LOWER  LEVEL,  BELLINGHAM.  WA 

98225. 

P  0  BOX  6737,  KENNEWICK.  WA  99336  

W.  55TH  MISSION.  STE  104,  SPOKANE,  WA  99201 

500  OMAHA  WAY,  VANCOUVER,  WA  98661  

2603    SOUTH    FRANCIS,    PORT    ANGELES.    WA 

98362. 

1139  LARSON  BLVD.  MOSES  LAKE,  WA  98837  

650  GEORGE  WASHINGTON  WAY,  RICHLAND,  WA 

99352. 

P  O  BOX  1540,  PORT  TOWNSEND,  WA  98368 

1207  COMMERCE  AVE,  LONGVIEW,  WA  98632 

9265  BAYSHORE  DR  NW.  SILVERDALE,  WA  98383 

505  WEST  FOURTH  AVE,  OLYMPIA,  WA  98501  

1555  SOUTH  METHOW,  WENATCHEE.  WA  98801  .. 
1421  STOUT  RD,  STE  100,  MENOMONIE,  Wl  54751 


28,686 
40,397 

33,948 
33.250 
35.086 

39,588 

31,312 
39,432 

35,715 
24,285 

32.120 

31.298 
29,923 

44,214 
36,164 

21,704 

34.810 
27,185 
39,995 
40,475 
32,039 

33,418 
39,169 
35,002 
23.376 
37,422 
38,730 
36.299 
30,685 

36.141 
32,156 
40,078 
32.215 

32,588 
30,779 
32,817 
35.546 

33.240 
45.000 
23.390 
34,005 
41,523 
35,638 

44,558 
45,000 
38.510 
39,780 

40,034 
41.321 

27,144 
28.200 
42.592 
45,000 
33,134 
32.914 


4682 
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Housing  agency 


Address 


Units 


Award 


EAU  CLAIRE  county  HA 


HSG  AUTH  OF 


THE  CITY  OF  APPLETON 


HSG  AUTHCITY  OF  SUPERIOR 

KENOSHA  HS$  AUTH  

MILWAUKEE  CO  HA  


RACINE  COU^|TY 
WALWORTH 


HA  

CjOUNTY  HSG  AUTH 


WAUKESHA 
WAUKESHA 
BENWOOD 
HSG  AUTH  OF 
HUNTINGTON 
KANAWHA  CO 
THE  CITY  OF 
WEIRTON  HSG 
HSG  AUTH  OF 
HSG  AUTH  OF 


COUNTY  HA  , 

AUTH  , 

AUTH  

RALEIGH  CO 

WV  HSG  AUTH  

HSG  AUTH 

RMONTHNGAUTH  

AUTH  

THE  CITY  OF  CASPER  

THE  CITY  OF  CHEYENNE 


H$G 
HSG 


f'AII 


721  OXFORD  AVE..  ROOM  1590.  EAU  CLAIRE.  Wl 

54703. 

525  NORTH  ONEIDA  ST,  APPLETON,  Wl  54911  

1219  N.8TH  ST,  SUPERIOR,  Wl  54880  

625  52ND  ST,  KENOSHA.  Wl  53140  

COURTHOUSE  ANNEX  RM  310,  907  N  10TH  ST. 

MILWAUKEE,  Wl  53233. 

837  MAIN  ST.  RACINE,  Wl  53403  

COURTHOUSE  ANNEX,  RM  204,  W3929  CO.  HWY 

NN,  ELKHORN,WI  53121. 

120  CORRINA  BLVD,  WAUKESHA,  Wl  53186 

120  CORRINA  BLVD,  WAUKESHA,  Wl  53186 

13TH  AND  HIGH  STS.  BENWOOD,  WV  26031   

P  0  BOX  BD,  BECKLEY,  WV  25802  

P.O.  BOS  2183,  HUNTINGTON,  WV  25722  

P  O  BOX  3826,  CHARLESTON,  WV  25338  

517  FAIRMONT  AVE.  FAIRMONT,  WV  26554  

525  COVE  RD,  WEIRTON.  WV  26062  

1607  CY  AVE,  #301,  CASPER,  WY  82604  

3304  SHERIDAN  AVE,  CHEYENNE.  WY  82009  


Totals  for  F  SS  Coordinators  (Certificates) 


33,281 

32.117 
36,400 
38.619 
43.946 

37,893 
32.411 

40,134 
45.000 
31,223 
28.599 
30.065 
31.827 
22,000 
17,498 
19,676 
19,501 


817,348,754 


FSS  Coordinators  (Vouchers) 


HA  UNIONTOVfN 
HA  ALBANY 
ATCHISON  HSG  AUTH 


NEK-CAP,  INC  

WINN  PARISH  POLICE  JURY 
ATTLEBORO  HSG  AUTH 


DEARBORN  HI  ilGHTS  HSG  COMM 


H&3 


OF 


MISSOULA 

HA  COUNTY 

HA  ROCKY  MOUNT 

BLAIR  HSG  AUTH 

BOWLING  GRE  EN  HA 


HANCOCK  MH  V  

THE  MEIGS  MHA  

VINTON  METR  DPOLITAN  H.  A. 


WAYNESBORC 
HA  OF  ISLAND 


Totals  for  F  SS  Coordinators  (Vouchers) 


COMM  DEV  PF)OG 
ALLEGHENY 


HSG  AUTH  OF 
HSG  AUTH  OF 


HA  JEFFERSOsJ  COUNTY 
CITY  OF  GARC  EN  GROVE 


AUTH  . 
WAKE 


REDEVT  &  H/A 
COUNTY  


P  O  BOX  1160,  UNIONTOWN,  AL  36786 

P  O  BOX  485.  ALBANY,  GA  31702  

103  SOUTH  7TH  ST  MALL  TOW.  ATCHISON.  KS 

66002. 

P  O  BOX  380,  HIAWATHA.  KS  66434  

301  WEST  MAIN  ST.,  WINNFIELD,  LA  71483  

37  CARLON  ST,  ATTLEBORO,  MA  02703 

26155   RICHARDSON   ST.,   DEARBORN   HEIGHTS. 

Ml  48127. 

1319  E.  BROADWAY,  MISSOULA.  MT  59802  

P  O  BOX  399,  ZEBULON,  NC  27597  

P  O  BOX  4717,  ROCKY  MOUNT,  NC  27803  

758  SOUTH  16TH  ST,  BLAIR,  NE  68008  

304  NORTH  CHURCH  ST,  BOWLING  GREEN,  OH 

43402. 

129  W.  SANDUSKY  ST.  FINDLAY,  OH  45840  

39350  UNION  AVE.  POMEROY.  OH  45769  

103  SOUTH  SUGAR  ST,  PO  BOX  487,  MCARTHUR. 

OH  45651. 
1700  NEW  HOPE  RD,  WAYNESBORO,  VA  22980  .... 
7  NORTHWEST  6TH  ST,  COUPEVILLE.  WA  98239 


Litigation  (Ceftificates) 


COMM  OF  MA..  E.O.C.D. 
CpUNTY  HSG  AUTH  


Totais  for  L  ligation  (Certiftcates) 


100  CAMBRIDGE  ST,  BOSTON.  MA  02202 

341  FOURTH  AVE  FIDELITY  BL,  PITTSBURGH. 
15222. 


PA 


Litigation  (Vouchers) 


DALLAS  

PORT  ARTHUR 


Totals  for  Litigation  (Vouchers) 


3939  N.  HAMPTON  RD.,  DALLAS.  TX  75212  

P  0  BOX  2295.  920  DEQUEEN  BLVD..  PORT  AR- 
THUR. TX  77643. 


Mainstream  Program  (Certificates) 


3700  INDUSTRIAL  PKWY.  BIRMINGHAM,  AL  35217 
11400  STANFORD  AVE.  P  O  BOX  3070,  GARDEN 

GROVE,  CA  92842. 
2600  WILSHIRE  BLVD.,  LOS  ANGELES.  CA  90057 


50 
459 


509 


320 
200 


520 


18 
50 

100 


23.246 
27.014 
13.251 

30,616 
27,138 
24,384 
30,408 

29,731 
27.401 
30.242 
14.844 
29.81 1 

18.928 
11.280 
31,777 

29,071 
42,000 


$441,142 


SI. 089.644 
5.771.282 


$6,860,926 


85,363,432 
1,704.816 


$7,068,248 


$499,296 
337,008 

629,496 
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Housing  agency 

CITY  OF  OCEANSIDE 

CITY  OF  REDDING  HSG  AUTH  , 

COUNTY  OF  LOS  ANGELES  HSG  AUTH  

COUNTY  OF  SAN  BERNARDINO  HSG  AUTH 

OAKLAND  HSG  AUTH  

COLORADO  DEPT  OF  HUMAN  SERVICES  ... 

COLORADO  DIVISION  OF  HSG , 

FORT  COLLINS  HSG  AUTH  , 

JEFFERSON  COUNTY  HSG  AUTH 

CONN  DEPT  OF  SOCIAL  SERVICES , 

WINDSOR  H  A , 

D.C  HSG  AUTH  

CITY  OF  PENSACOLA 

HA  PUNTA  GORDA 

HA  WEST  PALM  BEACH  GENERAL  FUND  ..., 

HILLSBOROUGH  COUNTY-BOCC 

HA  ATLANTA  GA 

HSG  AUTH  OF  THE  CITY  OF  ROME.  GA  

GUAM  HSG  AND  URBAN  RENEWAL  AUTH  .. 

HAWAII  HSG  AND  COMM  DEV  CORP  

LAKE  COUNTY  HA 

HA  CITY  OF  EVANSVILLE 

INDIANA  DEPT  OF  HUMAN  SERVICES 

JOHNSON  COUNTY  HSG  AUTH  

GRAYSON-CARTER  CO  HSG  AUTH 

ACTON  HSG  AUTH  

BOSTON  HSG  AUTH  

COMM  DEV  PROG  COMM  OF  MA.,  E.O.C.D. 

DEDHAM  HSG  AUTH  

PLYMOUTH  HSG  AUTH  

COUNTY  COMMISSIONERS  CHARLES  CO.  . 

FREDERICK  HSG  AUTH 

HSG  AUTH  OF  BALTIMORE  CITY  

ST  MARY'S  COUNTY  COMMISSIONERS  

AUGUSTA  HSG  AUTH  

MAINE  STATE  HSG  AUTH  

CITY  OF  ANN  ARBOR  COMM  DEVT  

CITY  OF  GRAND  RAPIDS  

INGHAM  COUNTY  HSG  COMM  

PLYMOUTH  HRA 

FRANKLIN  COUNTY  PUB  HSG  AGENCY  

RIPLEY  COUNTY  PHA 

COASTAL  COMMUNITY  ACTION,  INC 

FRANKLIN  VANCE  WARREN  OPPTY  INC  .... 

TOWN  OF  EAST  SPENCER  

DOUGLAS  COUNTY  HSG  AUTH  

BERGEN  COUNTY  HA 

CARTERET  HA 

COUNTY  OF  MIDDLESEX  

ELIZABETH  HA 

HUNTERDON  COUNTY  HA 

JERSEY  CITY  HA 

MONMOUTH  COUNTY  HA  

CITY  OF  LAS  VEGAS  HSG  AUTH  

COUNTY  OF  CLARK  HSG  AUTH 


Address 


Units 


Award 


300  N.  COAST  HWY,  NEVADA  ST  ANNEX,  OCEAN- 
SIDE,  CA  92054. 

P  O  BOX  496071,  REDDING,  CA  96049  

2  CORAL  CIR.  MONTEREY  PARK,  CA  91754 

1053  NORTH  D  ST,  SAN  BERNARDINO,  CA  92410 

1619  HARRISON  ST,  OAKLAND.  CA  94612  

4131  S.  JULIAN  WAY.  DENVER,  CO  80236  

1313  SHERMAN  ST  ROOM  323.  DENVER,  CO  80203 
1715  W.   MOUNTAIN   AVE..   FORT  COLLINS,   CO 

80521. 
6025  WEST  38TH  AVE,  WHEATRIDGE,  CO  80033  .. 
25    SIGOURNEY    ST.    9TH    FL.    HARTFORD,    CT 

06105. 

40  HENRY  ST,  WINDSOR  TOWN.  CT  06095  

1133  NORTH  CAPITOL  ST  NE.  WASHINGTON.  DC 

20002. 
180  GOVERNMENTAL  CENTER.  PENSACOLA.  FL 

32501. 
420    MYRTLE    ST.    P    O    BOX    51-1146.    PUNTA 

GORDA,  FL  33951 . 
3801    GEORGIA  AVE.,   WEST   PALM   BEACH.   FL 

33405. 

P  O  BOX  1110,  TAMPA.  FL  33601  

739   WEST   PEACHTREE    ST   NE,   ATLANTA,   GA 

30365. 

800  NORTH  FIFTH  AVE..  ROME.  GA  30162  

117  BIEN  VENIDA  AVE,  SINAJANA,  GU  96926  

677  QUEEN  ST,  STE  3000.  HONOLULU,  HI  96813  .. 

33928  N  ROUTE  45.  GRAYSLAKE,  IL  60030  

P  O  BOX  3605,  500  CT  ST,  EVANSVILLE,  IN  47735 
251  N.  ILLINOIS  P.O.  BOX  7083.  INDIANAPOLIS,  IN 

46207. 
HUMAN  SERVICES  AND  AGING,  9307  W.  74TH  ST. 

MERRIAM,  KS  66204. 

1448  DIEDERICH  BLVD.  RUSSELL.  KY  41169  

P  O  BOX  681,  ACTON.  MA  01720 

52  CHAUNCY  ST,  BOSTON,  MA  02111  

100  CAMBRIDGE  ST,  BOSTON,  MA  02202 

163  DEDHAM  BLVD.  DEDHAM.  MA  02026 

P  O  BOX  3537.  PLYMOUTH.  MA  02361   

STAR  ROUTE  1.  BOX  1144.  PORT  TOBACCO,  MD 

20677. 

209  MADISON  ST.  FREDERICK.  MD  21701  

417  E  FAYETTE  ST,  BALTIMORE,  MD  21202  

P  0  BOX  653.  GOVT  CENTER,  LEONARDTOWN, 

MD  20650. 
16  CONY  ST.  CITY  CENTER  PLAZA,  AUGUSTA. 

ME  04330. 

353  WATER  ST,  AUGUSTA,  ME  04330  

100  NORTH  FIFTH  AVE,  ANN  ARBOR,  Ml  48107 

1420  FULLER  AVE  SE,  GRAND  RAPIDS.  Ml  49507 

3882  DODIE  RD,  OKEMOS.  Ml  48864  

3400  PLYMOUTH  BLVD.  PLYMOUTH,  MN  55441  

P  0  BOX  920.  HILLSBORO,  MO  63050  

3019  FAIR  ST.  P  O  BOX  1183.  POPLAR  BLUFF.  MO 

63901. 

PO  BOX  90,  BEAUFORT.  NC  28616  

P  O  BOX  1453.  HENDERSON.  NC  27536  

P  O  BOX  367,  EAST  SPENCER,  NC  28039  

5404  NORTH  107TH  PLAZA.  OMAHA.  NE  68134  

21    MAIN    ST.    ROOM    307W,    HACKENSACK.    NJ 

07601 . 

96  ROOSEVELT  AVE.  CARTERET,  NJ  07008 

ADMINISTRATION   BUILDING,   NEW   BRUNSWICK, 

NJ  08901. 

688  MAPLE  AVE,  ELIZABETH.  NJ  07202  

8  GAUNTT  PL  RT.  31,  FLEMINGTON,  NJ  08822  

400  US  HWY  i1.  JERSEY  CITY.  NJ  07306  

PO  BOX  3000.  FREEHOLD.  NJ  07728 

P  O  BOX  1897,  LAS  VEGAS.  NV  89125  

5390  EAST  FLAMINGO  RD.  LAS  VEGAS,  NV  89122 


50 


240,809 


15 

52,584 

100 

839,016 

SO 

1,723.375 

100 

3.964.580 

100 

474,791 

150 

619.746 

50 

263.244 

50 

246.066 

100 

571.563 

20 

74,624 

100 

671.771 

50 

217.519 

12 

78.937 

100 

576,253 

50 

221.364 

100 

638.172 

100 

293,819 

100 

875,148 

100 

812,016 

100 

585,528 

36 

96,372 

200 

703,272 

12 

41,479 

10 

39,250 

15 

100,431 

80 

574.086 

100 

804,755 

10 

65,706 

20 

154.452 

100 

753.468 

50 

323,569 

100 

674,040 

75 

395.577 

100 

402.540 

100 

545,076 

72 

382.864 

100 

404,892 

48 

1.207.955 

15 

62.337 

25 

104.036 

20 

55.915 

50 

168,216 

75 

414,937 

50 

294.900 

50 

1,146.030 

60 

432.343 

100 

764.868 

50 

316,236 

50 

343,614 

50 

1,813,420 

100 

4.724.560 

48 

347.086 

50 

307.452 

51 

314,601 

4684 
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Housing  agency 


Address 


Units 


Award 


CITY  OF  NEW 


YORK 


CITY  OF  UTIC  A 


HA  OF  AMST5RDAM  .... 

HA  OF  NORWICH  

HA  OF  SCHEMECTADY 
NEW  YORK  C  ■ 


TY  HSG  AUTH 


NEW  YORK  S  "ATE  HSG  FIN.  AGENCY 
PORT  JERVIS 


COEYMANS  

H IRYAS  JOEL  HSG  AUTH 
METROPOLITAN  HA 


TOWN  OF 

VILLAGE  OF 

DAYTON 

MEDINA  MHA 

MORROW  MElTRO.  HSG  AUT 

STARK  METROPOLITAN  HSG  AUTH 

ZANESVILLE  WET  HA 

H.A.  OF  YAMH  ILL  COUNTY 

HSG  AUTH  Of  DOUGLAS  COUNTY 

BUTLER  COUNTY  HSG  AUTH 

HSG  AUTH  Of  UNION  COUNTY 


LEHIGH  COUr  TY  HSG  AUTH  ... 

PHILADELPHli  HSG  AUTH 

WARREN  COIJNTY  HSG  AUTH 

COVENTRY  H$G  AUTH   

CUMBERLANO  HSG  AUTH  

EAST  PROVIDENCE  H  A 


NEWPORT  H$G  AUTH 

S  C  STATE  H3G  FINANCE  &  DEV 

BUTTE  COUNTY  HSG  &  REDEV  COMM 

HURON  HSG  |UTH 

SIOUX  FALLS  HSG  &  REDEV  COMM 

YANKTON  HS$  &  REDEV  COMM 

CORPUS  CHRlSTI  HSG  AUTH  

HOUSTON  HSG  AUTH 
HSG  AUTH  on  LUBBOCK 

montgomerI 

WALKER  COl 
CEDAR  CITY 
HSG  AUTH  01 
HSG  AUTH  01 
WEST  VALLF 


COUNTY  HA  

TY  HSG  AUTH  ..., 

SG  AUTH  , 

SALT  LAKE  CITY 
UTAH  COUNTY  ... 
CITY  HSG  AUTH 


FAIRFAX  CO  f^ED  AND  HNG  AUTH  ... 

HARRISONBURG  REDEV  &  H/A 

VIRGINIA  HSGI  DEVT  AUTH  

WINOOSKI  HSh  AUTH  

KITSAP  COUNfTY  CONSOLIDATED  H. 

KENOSHA  HS$  AUTH  

HSG  AUTH  Of^  MINGO  COUNTY 

HUNTINGTON  WV  HSG  AUTH  


A. 


Totals  for  ijdainstream  Program  (Certificates) 


100  GOLD  ST  ROOM  803.  NEW  YORK.  NY  10038  .. 
SECTION  8   PROGRAM,   ONE   KENNEDY   PLAZA. 

UTICA,  NY  13502. 
52  DIVISION  ST,  AMSTERDAM,  NY  12010  

13  BROWN  ST,  NORWICH,  NY  13815 ' 

375  BROADWAY,  SCHENECTADY,  MY  12305 

250  BROADWAY,  NEW  YORK,  NY  10007  

ONE  FORDHAM  PLAZA,  BRONX,  NY  10458  

20  FRONT  ST,  PORT  JERVIS,  NY  12771  

242  UNION  ST,  SCHENECTADY,  NY  12305  

500  FOREST  RD  STE  202,  MONROE,  NY  10950  

400  WAYNE  AVE,  DAYTON,  OH  45410  

850  WALTER  RD,  MEDINA,  OH  44256  

298  EAST  CENTER  ST,  MORROW,  OH  43302  

400  EAST  TUSCARAWAS  ST,  CANTON.  OH  44702 

407  PERSHING  RD,  ZANESVILLE,  OH  43701    

414  N  EVANS.  MCMINNVILLE,  OR  97128  

PO  BOX  966,  ROSEBURG,  OR  97470  

Ill  SOUTH  CLIFF  ST.  BUTLER.  PA  16003  

1610  INDUSTRIAL  BLVD..  STE  400.  LEWISBURG, 

PA  17837. 

333  RIDGE  ST,  EMMAUS,  PA  18049  

2012-18  CHESTNUT  ST,  PHILADELPHIA.  PA  19103 
108  OAK  ST,  WARREN,  PA  16365 

14  MANCHESTER  CIR,  COVENTRY,  Rl  02816 

ONE  MENDON  RD,  CUMBERLAND.  Rl  02864  

99    GOLDSMITH    AVE.    EAST    PROVIDENCE.    Rl 

02914. 

ONE  YORK  AVE,  NEWPORT,  Rl  02840  

919  BLUFF  RD.  COLUMBIA,  SC  29201   

1220  CEDAR  ST,  STURGIS,  SD  57785  ., 

PO  BOX  283,  HURON,  SD  57350 

804  S.  MINNESOTA,  SIOUX  FALLS,  SD  57104  

PO  BOX  176,  YANKTON,  SD  57078  

PO  BOX  7019,  CORPUS  CHRlSTI.  TX  78467  

2640  FOUNTAIN  VIEW,  HOUSTON,  TX  77057  

PO  BOX  2568,   1301    BROADWAY,   LUBBOCK.  TX 

79408. 

515  B  NORTH  MAIN,  CONROE.  TX  77301  

PO  BOX  1411.  HUNTSVILLE.  TX  77342  

2390  W.  HWY  56.  STE  7,  CEDAR  CITY.  UT  84720  .. 

1776  SW  TEMPLE.  SALT  LAKE  CITY.  UT  84115 

240  EAST  CENTER.  PROVO.  UT  84606 

3600  CONSTITUTION  BLVD.  WEST  VALLEY  CITY. 

UT84119. 

3700  PENDER  DR.  FAIRFAX.  VA  22030  

PO  BOX  1071.  HARRISONBURG.  VA  22801  

601  S.  BELVIDERE  ST.  RICHMOND.  VA  23220 

83  BARLOW  ST,  WINOOSKI.  VT  05404  

9265  BAYSHORE  DR  NW.  SILVERDALE.  WA  98383 

625  52ND  ST,  KENOSHA,  Wl  53140  

PO  BOX  2239,  WILLIAMSON.  WV  25661   

PO  BOX  2183.  HUNTINGTON.  WV  25722  


Mainstream  Program  (Vouchers) 


HA  WALKER  CjOUNTY 
JONESBORO  |)RBAN  RENEWAL  HA 
WHITE  RIVER  iREGl  HSG  AUTH 

CITY  OF  ENCINITAS 

CITY  OF  GARDEN  GROVE 


CITYOFOCE/iNSIDE 


CITY  OF  REDOING 
CITY  OF  SANTA 


COUNTY  OF 
SANTA  CLARA 


HSG  AUTH  ..., 
ANA  HSG  AUTH 


SlAN  BERNARDINO  HSG  AUTH 
COUNTY  HSG  AUTH 


PO  BOX  Q.  DORA.  AL  35062  

804  SOUTH  GEE  ST,  JONESBORO.  AR  72401  

PO  BOX  650.  MELBOURNE.  AR  72556  

505  S.  VULCAN  AVE.  ENCINITAS,  CA  92024  

11400  STANFORD  AVE.  P  O  BOX  3070.  GARDEN 
GROVE,  CA  92842. 

300  N.  COAST  HWY.  NEVADA  ST  ANNEX.  OCEAN- 
SIDE.  CA  92054. 

PO  BOX  496071.  REDDING.  CA  96049  

20  CIVIC  CENTER  PLAZA,  P  0  BOX  1988  M-27. 
SANTA  ANA,  CA  92702. 

1053  NORTH  D  ST.  SAN  BERNARDINO.  CA  92410 

505  WEST  JULIAN  ST.  SAN  JOSE,  CA  95110  


100 
40 

25 
15 

100 

100 

146 

15 

10 

25 

100 

5 

20 

100 

10 

100 

25 

SO 

25 

50 
100 
25 
SO 
52 
10 

100 
200 
12 
27 
SO 
38 
86 
75 
100 

75 
35 
15 

100 
50 
50 

100 

70 

66 

4 

25 

100 

100 

30 


6,725 


34 

100 

100 

50 

50 

50 

19 
100 

50 

100 


879.600 
167.738 

780,620 

51,848 
413,904 
810,180 
828,932 
100,317 

52,350 
306,996 
392,424 

18.514 

68.008 
290.226 

27.224 
542.281 

81.612 
200.179 

85,695 

242,232 
738,876 

94.788 
265.913 
310,889 

62,579 

565.668 

1,011.216 

42,190 

55,424 

212,532 

98,163 

470.008 

317.035 

598.464 

439,337 

153.146 
55.157 
358.764 
236,112 
228,383 

672,755 
222.770 
487.952 

26.922 
116.025 
384.263 
362.844 

89,619 


49.805.734 


118,986 
271.884 
243.732 
244.265 
333.936 

245.898 

68.570 
788.616 

1.766.175 
834.217 
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Housing  agency 

boulder  county  hsg  auth 

COLORADO  DEPT  OF  HUMAN  SERVICES  

FORT  COLLINS  HSG  AUTH  

GRAND  JUNCTION  HSG  AUTH  

JEFFERSON  COUNTY  HSG  AUTH , 

WEST  HAVEN  HSG  AUTH  

HA  PUNTA  GORDA 

HILLSBOROUGH  COUNTY-BOCC  

ORLANDO  H/A  

CITY  AND  COUNTY  OF  HONOLULU 

CITY  OF  CEDAR  RAPIDS 

CITY  OF  IOWA  CITY 

DUBUQUE  DEPT  OF  HUMAN  RIGHTS  

NORTHWEST  IOWA  REG'L  HSG  AUTH 

WATERLOO  HSG  AUTH 

ADA  COUNTY  HA  

BOISE  CITY  HA .-. 

IDAHO  HSG  AND  FINANCE  ASSOC  

SW  IDAHO  COOPERATIVE  HSG  AUTH  

PEORIA  HA 

HA  CITY  OF  EVANSVILLE 

LOGANSPORT  HSG  AUTH  

PLYMOUTH  HSG  AUTH  

JOHNSON  COUNTY  HSG  AUTH  

LAWRENCE  HSG  AUTH  

WICHITA  HSG  AUTH  

CITY  OF  BOWLING  GREEN 

CITY  OF  LOUISVILLE  

HA  FLOYD  COUNTY  

HSG  AUTH  OF  JEFFERSON  COUNTY  

KENTUCKY  HSG  CORPORATION 

PEARL  RIVER  (TOWN  OF)  HSG  AUTH 

TERREBONNE  PARISH  COUNCIL  

JEFFERSON  PARISH  HSG  AUTH  SEC.  8  PROG 

LAWRENCE  HSG  AUTH  ^ 

ATTLEBORO  HSG  AUTH 

BOSTON  HSG  AUTH  

COMM  DEV  PROG  COMM  OF  MA.,  E.O.C.D 

DEDHAM  HSG  AUTH 

METHUEN  HSG  AUTH  ...„ 

PLYMOUTH  HSG  AUTH  

SOMERVILLE  HSG  AUTH  

TAUNTON  HSG  AUTH  

WAKEFIELD  H  A  

WESTFIELD  HSG  AUTH 

BALTIMORE  CO.  HSG  OFFICE 

HOWARD  CO.  HSG  COMM 

HSG  AUTH  OF  THE  CITY  OF  ROCKVILLE  

ST  MARY'S  COUNTY  COMMISSIONERS  

MAINE  STATE  HSG  AUTH  

CITY  OF  ANN  ARBOR  COMM  DEV  

CITY  OF  PLYMOUTH  HSG  COMM  

CITY  OF  WYOMING 

DEARBORN  HEIGHTS  HSG  COMM  

GREENVILLE  HSG  COMM  , 

INGHAM  COUNTY  HSG  COMM  

MICHIGAN  STATE  HSG  DEVT  

MICHIGAN  STATE  HSG  DEVT  

MONTCALM  COUNTY  HSG  COMM 


Address 


Units 


Award 


2040  14TH  ST,  PO  BOX  471,  BOULDER,  CO  80306 

4131  S.  JULIAN  WAY,  DENVER,  CO  80236  

1715  W.   MOUNTAIN   AVE.,   FORT  COLLINS,  CO 

80521. 

805  MAIN  ST,  GRAND  JUNCTION,  CO  81501  

6025  WEST  38TH  AVE,  WHEATRIDGE,  CO  80033  .. 

15  GLADE  ST,  WEST  HAVEN,  CT  06516  

420    MYRTLE    ST,    PO    BOX    51-1146,    PUNTA 

GORDA,  FL  33951. 

PO  BOX  1110,  TAMPA,  FL  33601   

300  REEVES  CT,  ORLANDO,  FL  32801  

715  SOUTH  KING  ST,  HONOLULU.  HI  96813 

CITY  HALL,  CEDAR  RAPIDS,  lA  52401  

410  E.  WASHINGTON  ST.,  IOWA  CITY.  lA  52240  .... 

CITY  HALL,  DUBUQUE.  lA  52001   

PO  BOX  6207,  SPENCER,  lA  51301  

CARNEGIE  ANNEX,  STE  102,  620  MULBERRY  ST. 

WATERLOO,  lA  50703. 

680  CUNNINGHAM  PL,  BOISE,  ID  83702 

680  CUNNINGHAM  PL,  BOISE,  ID  83702  

565  W  MYRTLE  ST.  POB  7899,  BOISE.  ID  83707  .... 

1108  WEST  FINCH  DR,  NAMPA,  ID  83651   

100  S.  SHERIDAN  RD,  PEORIA,  IL  61605 

PO  BOX  3605.  500  CT  ST.  EVANSVILLE.  IN  47735 
CITY  BUILDING  RM  207.  LOGANSPORT.  IN  46947 

2124  WESTERN  AVE.  PLYMOUTH.  IN  46563 

9307  W.  74TH  ST.  MERRIAM.  KS  66204  

1600  HASKELL  AVE,  LAWRENCE,  KS  66044  

455  N  MAIN  CITY  HALL  11TH  FLO.  WICHITA.  KS 

67202. 

PO  BOX  430,  BOWLING  GREEN,  KY  42102  

601  WEST  JEFFERSON  ST,  LOUISVILLE.  KY  40202 

PO  BOX  687,  PRESTONSBURG.  KY  41653 

801  VINE  ST.  LOUISVILLE,  KY  40204  

1231  LOUISVILLE  RD,  FRANKFORT.  KY  40601   

PO  BOX  1363.  PEARL  RIVER.  LA  70452  

PO  BOX  6097.  HOUMA.  LA  70361   

1718  BETTY  ST.  MARRERO.  LA  70072 

363  ELM  ST.  LAWRENCE.  MA  01842  

37  CARLON  ST.  ATTLEBORO,  MA  02703 

52  CHAUNCY  ST,  BOSTON,  MA  02111  

100  CAMBRIDGE  ST,  BOSTON.  MA  02202 

163  DEDHAM  BLVD.  DEDHAM.  MA  02026 

24  MYSTIC  ST.  METHUEN.  MA  01844  

P  O  BOX  3537.  PLYMOUTH.  MA  02361  

30  MEMORIAL  RD,  SOMERVILLE.  MA  02145 

30  OLNEY  ST.  TAUNTON.  MA  02780  

26  CRESCENT  ST.  WAKEFIELD.  MA  01880  

ALICE  BURKE  WAY.  P  O  BOX  99.  WESTFIELD,  MA 

01086. 
ONE    INVESTMENT   PL.   STE    P3.   TOWSON.   MD 

21204. 
6751   COLUMBIA  GATEWAY  DR,  COLUMBIA,  MD 

21044. 

14  MOORE  DR,  ROCKVILLE,  MD  20850  

P  O  BOX  653,  GOVT  CENTER.  LEONARDTOWN. 

MD  20650. 

353  WATER  ST.  AUGUSTA,  ME  04330  

100  NORTH  FIFTH  AVE,  ANN  ARBOR,  Ml  48107 

1160  SHERIDAN.  PLYMOUTH,  Ml  48170  

2450  36TH  ST.  WYOMING.  Ml  49509  

26155  RICHARDSON  ST..   DEARBORN  HEIGHTS, 

Ml  48127. 

320  EAST  OAK  ST.  GREENVILLE,  Ml  48838  

3882  DODIE  RD,  OKEMOS.  Ml  48864  

401  S  WASHINGTON  SQUARE  P.O.BO.  LANSING, 

Ml  48909. 
401     S.    WASHINGTON    SQUARE,    LANSING,    Ml 

48909. 
120  MULBERRY  ST.  BOX  249.  HOWARD  CITY,  Ml 

49329. 


35 

100 

50 

75 

50 

100 

13 

50 

100 

100 

100 

100 

40 

35 

50 

100 

100 

200 

30 

100 

64 

31 

100 

13 

50 

15 

50 

100 

25 

100 

200 

25 

75 

75 

25 

35 

20 

100 

90 

25 

20 

100 

100 

36 

25 

100 

25 

50 
25 

100 
28 
100 
100 
100 

45 

52 

100 

.100 

50 


195,220 
447.804 
263.244 

280.524 

231.366 

551,508 

77.167 

221.064 

421.343 

4.304.695 

269.497 

399.252 

69.691 

83.838 

134,797 

458.101 
411.708 
624.708 
120.960 
397.693 
152.005 

77.714 
276.757 

45.587 
218.585 

38,201 

137.665 
351.576 
376.865 
351.540 
673,620 
105.948 
259.368 

1.465,965 
717.825 
212.558 
136.292 

2,886.585 
591 .354 
67.015 
154.452 
680.676 
649.500 
242.523 
577,925 

443,340 

104,100 

2.231.775 
229,059 

549.636 
200.767 
600.372 
525.852 
627.876 

276,636 

1 ,385,540 

518.418 

594.036 

156,492 
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Housing  agency 


Address 


Units 


Award 


township  of  redford  . 
metropolitau  council 


ST  PAUL  PHA 
FRANKLIN  CO 
LINCOLN  COU 
RIPLEY  COUN 


L 


TY  PUBLIC  HSG  AGENCY 

PUB  HSG  AGENCY  

PHA 


ST.  LOUIS  COUKrY  HSG  AUTH  

FRANKLIN  VANCE  WARREN  OPPTY  INC 

HA  COUNTY  OF  WAKE  

HA  NORTHWESTERN  REGIONAL 

HA  WINSTON-SALEM 


WESTERN  CARDLINA  COMM  ACTION 
BERGEN  COUt^  HA 


COUNTY  OF  Ml  )DLESEX 


CITY  OF  LAS  VI 'GAS 
COUNTY  OF  CL  ARK 
CITY  OF  UTICA 


MONMOUTH  aiUNTY  HA 
LAS  CRUCES  HSG  AUTH 
TRUTH  OR  CONSEQUENCES  HSG  AUTH 


HSG  AUTH 
HSG  AUTH  . 


HA  OF  NORWidH  

HA  OF  SYRACUSE  

NEW  YORK  STATE  HSG  FIN.  AGENCY 

TOWN  OF  AMHERST  

TOWN  OF  BEThJELEM 

TOWN  OF  COLd>NIE 


TOWN  OF  GUILlDERLAND 
TOWN  OF  NISKftYUNA 
TOWN  OF  ROTTERDAM 

TOWN  OF  STILLWATER  

VILLAGE  OF  KII«IYAS  JOEL  HSG  AUTH 

BOWLING  GRE^N  HA  

I 
BUTLER  MET.  Aa 


CHILLICOTHE  MET  HA 

COLUMBUS  METRO.  HA 

DELAWARE  METRO  HSG  AUTH 


FAIRFIELD  MH 
LICKING  METRtf)  HA 
MARION  METRO  HSG  AUTH 
MEDINA  MHA 
TUSCARAWAS  MHA 
ZANESVILLE  MKT  HA 
OKLAHOMA  Cnfr  HSG  AUTH 


TULSA  HSG  AUTH 
CENTRAL  ORE  REG  HA 

HA  CITY  OF  SAI.EM  

HSG  AUTH  OF  JACKSON  COUNTY 

HSG  AUTH  OF  PORTLAND 

LINN-BENTON  HSG  AUTH  

BLAIR  COUNTY  HSG  AUTH 


BUTLER  COUNTY  HSG  AUTH 

LANCASTER  HSG  AUTH  

LEHIGH  COUNTY  HSG  AUTH 


PHILADELPHIA 


HSG  AUTH 


VENANGO  COUSJTY  HSG  AUTH 


COVENTRY 
RHODE  ISLAND 


HSIS 


AUTH  

HSG  MORT  FIN  CORP 


12121  HEMINGWAY,  REDFORD  TWP,  Ml  48239  

MEARS   PARK   CENTRE,   230   E.    FIFTH   ST,   ST. 

PAUL.  MN  55101. 

480  CEDAR  ST,  STE  600,  ST.  PAUL,  MN  55101   

P  O  BOX  920,  HILLSBORO,  MO  63050  

16  NORTH  CT.  BOWLING  GREEN,  MO  63334  

3019  FAIR  ST.  P  0  BOX  1183.  POPLAR  BLUFF,  MO 

63901. 

8865  NATURAL  BRIDGE,  ST.  LOUIS.  MO  63121  

P  O  BOX  1453,  HENDERSON,  NC  27536 

P  O  BOX  399.  ZEBULON,  NC  27597  

P  0  BOX  2510,  BOONE,  NC  28607  

901     CLEVELAND     AVE.     WINSTON-SALEM.     NC 

28101. 

P  O  BOX  685.  HENDERSONVILLE.  NC  28793 

21    MAIN    ST.    ROOM    307W.    HACKENSACK.    NJ 

07601. 
ADMINISTRATION   BUILDING,   NEW  BRUNSWICK. 

NJ  08901 . 

PO  BOX  3000.  FREEHOLD,  NJ  07728  

926  S  SAN  PEDRO,  LAS  CRUCES,  NM  88001   

108       SOUTH       CEDAR       ST.       TRUTH       OR 

CONSEQUENC.  NM  87901. 

P  O  BOX  1897,  LAS  VEGAS,  NV  89125  

5390  EAST  FLAMINGO  RD,  LAS  VEGAS.  NV  89122 
SECTION  8   PROGRAM.  ONE   KENNEDY   PLAZA. 

UTICA.  NY  13502. 

13  BROWN  ST,  NORWICH,  NY  13815 

516  BURT  ST,  SYRACUSE,  NY  13202 

ONE  FORDHAM  PLAZA,  BRONX,  NY  10458  

5583  MAIN  ST.,  WILLIAMSVILLE,  NY  14221   

230  UNION  ST,  SCHENECTADY.  NY  12305  

MEMORIAL        TOWN        HALL,        NEWTONVILLE. 

COLONIE,  NY  12128. 

242  UNION  ST,  SCHENECTADY,  NY  12305  

230  UNION  ST,  SCHENECTADY,  NY  12305  

242  UNION  ST,  SCHENECTADY,  NY  12305  

P  O  BOX  700.  STILLWATER.  NY  12170  

500  FOREST  RD  STE  202.  MONROE.  NY  10950  

304  NORTH  CHURCH  ST,  BOWLING  GREEN,  OH 

43402. 
4110   HAMILTON-MIDDTOWN   RD.    PO   BOX   357. 

HAMILTON,  OH  45012. 
178  WEST  FOURTH  ST,  CHILLICOTHE.  OH  45601 

960  EAST  FIFTH  AVE.,  COLUMBUS.  OH  43201  

27^/fe  N.  UNION  ST.  PO  BOX  1293,  DELAWARE.  OH 

43015. 

1506  AMHERST  PL.  LANCASTER,  OH  43130 

PO  BOX  1029,  MANSFIELD,  OHIO,  OH  44901    

P.O.BOX  1029,  MANSFIELD.  OH  44901   

850  WALTER  RD,  MEDINA.  OH  44256  

134  2ND  ST  SW,  NEW  PHILADELPHIA.  OH  44663  .. 

407  PERSHING  RD,  ZANESVILLE.  OH  43701    

1700   N    E    FOURTH    ST,   OKLAHOMA   CITY,   OK 

73117. 

P  O  BOX  6369,  TULSA,  OK  74148 

2445  SW  CANAL  BLVD.  REDMOND.  OR  97756  

PO  BOX  808,  SALEM,  OR  97308  

2231  TABLE  ROCK  RD,  MEDFORD,  OR  97501  

135  SW  ASH  ST,  PORTLAND,  OR  97204 

1250  SE  QUEEN  AVE,  ALBANY,  OR  97321  

1407     BLAIR     ST     VILLAGE.     P     0     BOX     167. 

HOLLIDAYSBURG,  PA  16648. 

Ill  SOUTH  CLIFF  ST,  BUTLER.  PA  16003  

325  CHURCH  ST,  LANCASTER.  PA  17602  

333  RIDGE  ST,  EMMAUS,  PA  18049  

2012-18  CHESTNUT  ST,  PHILADELPHIA.  PA  19103 
P  O  BOX  988.  CHERRY  HILL  APTS.  OIL  CITY.  PA 

16301. 

14  MANCHESTER  CIR.  COVENTRY.  Rl  02816 

44  WASHINGTON  ST.  PROVIDENCE,  Rl  02903 


50 

332.790 

200 

674.424 

100 

4,290.640 

21 

79.360 

100 

237,864 

30 

70.336 

100 

403.620 

75 

369.451 

100 

591.060 

64 

194.704 

100 

408,732 

30 

124.884 

40 

270.569 

50 

322,536 

52 

383.518 

100 

233,785 

28 

91.971 

SO 

301.249 

49 

296.442 

60 

179.698 

5 

13,712 

100 

485.304 

54 

359.907 

100 

2,250,730 

10 

46,182 

10 

176,960 

10 

38.118 

10 

39.773 

20 

82.164 

10 

46.255 

25 

306.996 

20 

68,559 

100 

358.944 

50 

136.002 

100 

403.908 

70 

273.344 

20 

91,005 

100 

306,161 

50 

154.781 

5 

17.434 

30 

92.125 

40 

93.597 

25 

91,266 

100 

445.728 

50 

132.972 

100 

364,260 

100 

461,436 

100 

505,475 

100 

380,604 

25 

108,735 

50 

195,379 

50 

177.300 

50 

268,512 

100 

565.536 

50 

227.118 

50 

258,533 

200 

1.386,960 
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Housing  agency 

HA  BEAUFORT 

HA  COLUMBIA  

BUTTE  COUNTY  HSG  &  REDEV  COMM  

HURON  HSG  AUTH  

SIOUX  FALLS  HSG  &  REDEV  COMM  

YANKTON  HSG  &  REDEV  COMM 

CHATTANOOGA  H/A  

HA  OAK  RIDGE  

KNOXVILLE  COMMUNITY  DEVT  CORP 

AMARILLO  HSG  AUTH  .-. 

ARLINGTON  HSG  AUTH  

CORPUS  CHRISTI  HSG  AUTH  

FORT  WORTH  HSG  AUTH 

HOUSTON  HSG  AUTH  

HSG  AUTH  OF  DALLAS  

HSG  AUTH  OF  SAN  ANGELO 

FORT  WORTH  HSG  AUTH 

TARRANT  COUNTY  HSG  ASSIST  PROG  

TEXOMA  COUNCIL  OF  GOVERNMENTS  

WALKER  COUNTY  HSG  AUTH 

SAN  ANTONIO  HSG  AUTH  

HSG  AUTH  OF  THE  COUNTY  OF  SALT  LAKE 

HSG  AUTH  OF  UTAH  COUNTY  

WEST  VALLEY  CITY  HSG  AUTH 

CITY  OF  VIRGINIA  BEACH  

WAYNESBORO  REDEV  &  H/A 

BURLINGTON  HSG  AUTH  

VERMONT  STATE  HSG  AUTH 

WINOOSKI  HSG  AUTH  

HA  CITY  OF  KENNEWICK 

HA  CITY  OF  SPOKANE  

HA  COUNTY  OF  KING 

HA  OF  CITY  OF  SEATTLE  

HA  OF  ISLAND  COUNTY „ 

HSG  AUTH  CITY  OF  RICHLAND  

HSG  AUTH  OF  SNOHOMISH  COUNTY 

MARSHFIELD  HA  „. 

WEST  BEND  HSG  AUTH 

CHARLESTON  HSG  AUTH 

HSG  AUTH  OF  MINGO  COUNTY 

HUNTINGTON  WV  HSG  AUTH  

Totals  for  Mainstream  Program  (Vouctiers) 

CITY  OF  PHOENIX 

COUNTY  OF  CONTRA  COSTA  HSG  AUTH  .... 

HSG  AUTH  COUNTY  OF  KERN 

CITY  OF  JACKSONVILLE  

HA  DAYTONA  BEACH  

BROCKTON  HSG  AUTH  

SOMERVILLE  HSG  AUTH  

WORCESTER  HSG  AUTH  

HSG  AUTH  OF  BALTIMORE  CITY 

HA  OF  ROCHESTER  

LACKAWANNA  COUNTY  HSG  AUTH 

PHILADELPHIA  HSG  AUTH , 

HOUSTON  HSG  AUTH  

BRATTLEBORO  HSG  AUTH 


Address 


Units 


Award 


P  0  BOX  1104,  BEAUFORT.  SC  29901  

1917  HARDEN  ST.  COLUMBIA.  SC  29204  

1220  CEDAR  ST,  STURGIS,  SD  57785 

PO  BOX  283,  HURON,  SD  57350 

804  S.  MINNESOTA,  SIOUX  FALLS,  SD  57104  

P  O  BOX  176.  YANKTON.  SD  57078  

P  O  BOX  1486.  CHATTANOOGA.  TN  37401  

10  VAN  HICKS  LANE.  OAK  RIDGE,  TN  37830 

P  0  BOX  3629,  KNOXVILLE,  TN  37937  

P  O  BOX  1971.  509  E.  7TH..  AMARILLO,  TX  79186 
501  W.  SANFORD,  STE  20,  ARLINGTON.  TX  76011 

P  O  BOX  7019.  CORPUS  CHRISTI.  TX  78467  

PO  BOX  430,  1201  E.  13TH.  ST..  FORT  WORTH< 

TX  76101. 

2640  FOUNTAIN  VIEW.  HOUSTON.  TX  77057  

3939  N.  Hampton  RD.,  DALLAS.  TX  75212 

PO  BOX  1751.  115  W.  FIRST  ST..  SAN  ANGELO. 

TX  76902. 
P  O  BOX  430.  1201  E.  13TH.  ST..  FORT  WORTH, 

TX  76101. 

1200  CIR  DR.,  #100,  FORT  WORTH.  TX  76119  

3201    TEXOMA  PKWY,   STE  240.   SHERMAN,  TX 

75090. 

P  O  BOX  1411.  HUNTSVILLE,  TX  77342 

P  0  DRAWER  1300.  SAN  ANTONIO,  TX  78295 

3595  S.  MAIN  ST.  SALT  LAKE  CITY,  UT  841 15 

240  EAST  CENTER.  PROVO,  UT  84606 

3600  CONSTITUTION  BLVD.  WEST  VALLEY  CITY, 

UT  84119. 
MUNICIPAL  CENTER.  VIRGINIA  BEACH.  VA  23456 
1700  NEW  HOPE  RD.  WAYNESBORO.  VA  22980  .... 

230  ST  PAUL  ST.  BURLINGTON.  VT  05401  

ONE  PROSPECT  ST.  MONTPELIER,  VT  05602  

83  BARLOW  ST.  WINOOSKI.  VT  05404   

P  0  BOX  6737.  KENNEWICK.  WA  99336  

W.  55TH  MISSION.  STE  104,  SPOKANE,  WA  99201 

15455  65TH  AVE  SO,  TUKWILA,  WA  98188  

120  SIXTH  AVE  NORTH,  SEATTLE.  WA  98109  

7  NORTHWEST  6TH  ST.  COUPEVILLE.  WA  98239 
650  GEORGE  WASHINGTON  WAY.  RICHLAND,  WA 

99352. 
12625  4TH  AVE  W.  STE  200,  EVERETT.  WA  98204 

601  S.  CEDAR,  MARSHFIELD.  Wl  54449  

475  MEADOWBROOK  DR..  WEST  BEND.  Wl  53095 

P  O  BOX  86.  CHARLESTON.  WV  25321   

P  O  BOX  2239.  WILLIAMSON,  WV  25661   

P.O.  BOX  2183,  HUNTINGTON,  WV  25722  


10 

100 

8 

15 

50 

19 

100 
40 
90 
30 

100 
14 

100 

25 

100 
20 

100 

100 
50 

10 
100 
25 
SO 
50 

100 

10 

102 

200 

66 

50 

111 

100 

100 

15 

100 

100 

45 

50 

100 

100 

70 


10.537 


40,227 
366,972 

27,811 

33.874 
193.368 

48.637 
398.964 
125.190 
334.020 
521,250 
601.116 

78,250 
2.538,230 

142.453 

768.817 

69.939 

2,538,230 

422,016 
179,082 

44,858 

2,224,280 

93,951 

218.100 

157,775 

472.500 
26.874 

638,640 
5.412,880 

303,183 

268,680 

380.044 
2,886.585 

505.332 
72.353 

579,780 

521,472 
124.743 
182.544 
440.676 
369.444 
252.310 


$76,986,900 


Mixed  Population  (CartiflcatM) 

251  W.  WASHINGTON  ST.,  4TH  FL,  PHOENIX,  AZ 

85034. 
3133  ESTUDILLO  ST,  P  0  BOX  2759,  MARTINEZ. 

CA  94553. 

525  ROBERTS  LANE,  BAKERSFIELD,  CA  93308 

1300  BROAD  ST.  JACKSONVILLE.  FL  32202  

118  CEDAR  ST,  DAYTONA  BEACH,  FL  32114  

45  GODDARD  RD.  P  O  BOX  340,  BROCKTON,  MA 

02303. 

30  MEMORIAL  RD,  SOMERVILLE,  MA  02145 

40  BELMONT  ST.  WORCESTER.  MA  01605 

417  E  FAYETTE  ST,  BALTIMORE,  MD  21202 

140  WEST  AVE,  ROCHESTER,  NY  14611   

2019  WEST  PINE  ST,  DUNMORE.  PA  18512 

2012-18  CHESTNUT  ST,  PHILADELPHIA,  PA  19103 

2640  FOUNTAIN  VIEW,  HOUSTON,  TX  77057  ..„ 

P  0  BOX  2275,  BRATTLEBORO,  VT  05301  


$1,615,964 

2,970,944 

379.152 
615,096 
244.550 
521.784 

2,151,228 

1,039,040 

2,220.496 

172.130 

921.862 

1 .839.496 

490.790 

617.364 
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Housing  agency 


Address 


Units 


Award 


Totals  for  ^  lixed  Population  (Certificates) 


1,470 


$15,799,896 


Mixed  Population  (Vouchers) 


CITY  OF  PHO^IX 

HSG  AUTH  CoiuNTY  OF  KERN 

NORWALK  HS^  AUTH  

BROCKTON  H$G  AUTH  


BATTLE  CREEK  HSG  COMM 

HA  OF  ROCHESTER  

WAYNESBORQ  REDEV  &  H/A 

Totals  for  Mixed  Population  (Vouchers) 


251  W.  WASHINGTON  ST..  4TH  FL.  PHOENIX.  AZ 

85034. 

525  ROBERTS  LANE.  BAKERSFIELD.  CA  93308  

24'/ii  MONROE  ST.  SOUTH  NORWALK,  CT  06854  .. 
45  GODDARD  RD.  P  0  BOX  340.  BROCKTON,  MA 

02303. 

250  CHAMPION  ST.  BATTLE  CREEK.  Ml  49017  

140  WEST  AVE,  ROCHESTER.  NY  14611   

1700  NEW  HOPE  RD.  WAYNESBORO.  VA  22980  .... 


Preservations/Prepayments  (Certiflcatas) 


ST  FRANCIS  cbuNTY  HSG  AUTH  .. 
CITY  OF  LOS  ANGELES  HSG  AUTH 

CITY  OF  HARTFORD 

HA  BRUNSWICK  , 

WARREN  COUNTY  HSG  AUTH  


775.578 
917,982 
529,384 


711,692 
162,450 
128,596 


$3,462,884 


CHICAGO  HSq  AUTH 

VILLAGE  OF  pArK  FOREST  „„. 

INDIANA  DEPT  OF  HUMAN  SERVICES 


THE  HSG  AUTW  OF  THE  CITY  OF  GOSHEN. 

AMHERST  HSG  AUTH  

BOSTON  HSG  AUTH  

COMM  DEV  PFJOG  COMM  OF  MA..  E.O.C.D. 

MILFORD  HSG  AUTH  

NEW  BEDFORD  HSG  AUTH  

NORTHAMPTON  HSG  AUTH  

PORTLAND  HSG  AUTH  

LANSING  HSG  COMMISSION 

MICHIGAN  STATE  HSG  DEVT  


ST.  CLOUD  HF 

NORTHAMPTON  COUNTY  HSG  AUTH 


CENTRAL  TEXAS  COUNCIL  OF  GOVTS 


VIRGINIA  HSG  DEVT  AUTH  

OKANOGAN  COUNTY  HSG  AUTH 


Totals    for    Preservations/Prepayments    (Certift- 
cates). 


P  O  BOX  310.  FORREST  CITY.  AR  72335  

2600  WILSHIRE  BLVD..  LOS  ANGELES,  CA  90057 

10  PROSPECT  ST,  HARTFORD,  CT  06103  

P  O  BOX  1118.  BRUNSWICK,  GA  31521    

217  WEST  SALEM,  P  O  BOX  456,  INDIANOLA,  lA 

50125. 
626  WEST  JACKSON  BLVD,  CHICAGO,  IL  60661  .... 

301  CENTRE.  PARK  FOREST,  IL  60466  

251  N.  ILLINOIS  P.O.  BOX  7083.  INDIANAPOLIS.  IN 

46207. 
CITY  OF  GOSHEN  302  S  5TH  ST,  GOSHEN,  IN 

46526. 

33  KELLOGG  AVE,  AMHERST,  MA  01002  

52  CHAUNCY  ST,  BOSTON,  MA  02111  

100  CAMBRIDGE  ST,  BOSTON,  MA  02202 

45  BIRMINGHAM  CT,  MILFORD.  MA  01757  

P  O  BOX  A-2081.  NEW  BEDFORD.  MA  02741  

49  OLD  SOUTH  ST.  NORTHAMPTON.  MA  01060  .... 

14  BAXTER  BLVD,  PORTLAND,  ME  04101  

310  SEYMOUR.  LANSING,  Ml  48933 

401    S  WASHINGTON  SQUARE   P.O.   BOX,  LAN- 
SING, Ml  48909. 
619  MALL  GERMAIN.  STE  212.  ST.  CLOUD,  MN 

56301. 
P  O  BOX  252.  15  S.  WOOD  ST,  NAZARETH,  PA 

18064. 
P  O   BOX   729,  302   E.  CENTRAL.   BELTON.  TX 

76513. 

601  S.  BELVIDERE  ST,  RICHMOND,  VA  23225 

P  O  BOX  1306.  OKANOGAN,  WA  98840  


1 

195 

6 

72 

12 

17 

81 

0 


0 
48 
10 

0 

1 
168 
1 
0 
0 

12 

0 

15 

30 
20 


687 


$21,060 

757.162 

3.336 

185.865 

18.852 

38.328 

208.717 

264 

4.308 

28.212 

104,916 

22,752 

9,792 

68,772 

1.277.998 

26.208 

11,040 

5,640 

17,414 

144 

10,416 

118,974 
50,103 


$2,990,273 


Preservations/Prepayments  (Vouchers) 


ST  FRANCIS  COUNTY  HSG  AUTH 
CITY  OF  PHOENIX 

CITY  OF  TUCSpN , 


ALAMEDA  COUNTY  HSG  AUTH 

CITY  OF  BALDWIN  PARK  HSG  AUTH 
CITY  OF  GARDfeN  GROVE  , 


CITY  OF  OXNARD  HSG  AUTH 
CITY  OF  ROSB/ILLE 


CITY  OF  SACRAMENTO 
CITY  OF  VACAVILLE  


CITY  OF  VALL5JO  

COUNTY  OF  BDTTE  HSG  AUTH  , 

COUNTY  OF  LOS  ANGELES  HSG  AUTH 


P  O  BOX  310,  FORREST  CITY,  AR  72335 

251  W.  WASHINGTON  ST.,  4TH  FL,  PHOENIX,  AZ 

85034. 
1501  N.  ORACLE  RD,  STE  115,  P  O  BOX  27210. 

TUCSON,  AZ  85726. 

22941  ATHERTON  ST,  HAYWARD,  CA  94541  

14403  E  PACIFIC  AVE,  BALDWIN  PARK,  CA  91706 
11400  STANFORD  AVE.  P  O  BOX  3070,  GARDEN 

GROVE.  CA  92842. 

1470  COLONIA  RD,  OXNARD.  CA  93030 

ROSEVILLE  HSG  AUTH.  405  VERNON  ST,  ROSE- 

VILLE.  CA  95678. 

P  O  BOX  1834.  SACRAMENTO.  CA  96812  „ 

40   ELDRIDGE  AVE.  STES   1-5,  VACAVILLE,  CA 

95687. 

555  SAI^A  CLARA  ST,  VALLEJO,  CA  94590  

580  VALLOMBROSA  AVE.  CHICO.  CA  95926 

2  CORAL  CIR.  MONTEREY  PARK,  CA  91754 


35 
71 

$82,673 
285,685 

91 

284.729 

209 
36 
25 

1,411.034 
164,214 
136,367 

151 
45 

832.364 
148.071 

389 
41 

1.306,317 
93,708 

14 
82 

1 

46,087 

208,061 

2,336 
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Housing  agency 

COUNTY  OF  ORANGE  HSG  AUTH  

county  OF  SACRAMENTO  

COUNTY  OF  SAN  BERNARDINO  HSG  AUTH  .... 

COUNTY  OF  SAN  DIEGO 

COUNTY  OF  SAN  JOAQUIN  HSG  AUTH  

COUNTY  OF  SANTA  CLARA  HSG  AUTH 

HSG  AUTH  COUNTY  OF  KERN 

PLACER  COUNTY  HSG  AUTH 

ARVADA  HSG  AUTH 

COLORADO  SPRINGS  HSG  AUTH  

EL  PASO  COUNTY  HSG  AUTH  „... 

GREELEY  HSG  AUTH 

HSG  AUTH  OF  THE  CITY  OF  LAKEWOOD  

CITY  OF  HARTFORD 

WATERBURY  HSG  AUTH  

WEST  HARTFORD  HSG  AUTH  

WINCHESTER  HSG  AUTH  

FORT  WALTON  BEACH  H/A  

HA  TAMPA 

MIAMI  DADE  HSG  AUTH 

ORLANDO  H/A  

CITY  OF  MARIETTA 

H/A  DEKALB  COUNTY 

HA  ATLANTA  GA 

HA  COLUMBUS  GA  GEN  FUND  ACCT  CONSL  .. 
HA  MARIETTA 

CITY  AND  couNT^  OF  Honolulu"!."^ 

CITY  OF  CEDAR  RAPIDS 

MUNICIPAL  HSG  AGENCY  

CHICAGO  HSG  AUTH 

DUPAGE  COUNTY  ILLINOIS 

HAROCKFORD 

BLOOMINGTON  HSG  AUTH  

CITY  OF  INDIANAPOLIS 

FORT  WAYNE  HA  

HSG  AUTH  CITY  OF  ELKHARJ  

INDIANA  DEPT  OF  HUMAN  SERVICES  

PLYMOUTH  HSG  AUTH  

THE  HSG  AUTH  OF  THE  CITY  OF  GOSHEN  

KENTUCKY  HSG  CORPORATION  

JEFFERSON  PARISH  HSG  AUTH.  SEC.8  PROG 

LAFAYETTE  (CITY)  HSG  AUTH  

AMHERST  HSG  AUTH  

COMM  DEV  PROG  COMM  OF  MA.,E.O.C.D 

GREENFIELD  HSG  AUTH  

MILFORD  HSG  AUTH  

NEW  BEDFORD  HSG  AUTH  

BALTIMORE  CO.  HSG  OFFICE 

HNG  AUTH  PRINCE  GEORGES  CO 

PORTLAND  HSG  AUTH 

CITY  OF  ANN  ARBOR-COMM  DEVT  

CITY  OF  LIVONIA 

CITY  OF  PLYMOUTH  HSG  COMM  

CITY  OF  WESTLAND „... 

INKSTER  HSG  COMM 

LANSING  HSG  COMM  „ 

LINCOLN  PARK  HSG  COMM  

MICHIGAN  STATE  HSG  DEVT  


Address 


Units 


Award 


1770  N  BROADWAY,  SANTA  ANA,  CA  92706  

P  O  BOX  1834,  SACRAMENTO,  CA  95812  

1053  NORTH  D  ST,  SAN  BERNARDINO,  CA  92410 

3989  RUFFIN  RD,  SAN  DIEGO,  CA  92123  

P  0  BOX  447,  STOCKTON,  CA  95201  

505  WEST  JULIAN  ST,  SAN  JOSE.  CA  95110  

525  ROBERTS  LANE,  BAKERSFIELD,  CA  93308  

11481  B  AVE..  STE  6,  AUBURN,  CA  95603  

8101  RALSTON  RD,  ARVADA,  CO  80002  

P  O  BOX  1575,  COLORADO  SPRINGS.  CO  80903  .. 
30     SOUTH     NEVADA,     STE     304.    COLORADO 

SPRINGS.  CO  80903. 

2448  1ST  AVE,  GREELEY,  CO  80631   

445  S.  ALLISON  PKWY,  LAKEWOOD,  CO  80226  

10  PROSPECT  ST,  HARTFORD,  CT  06103  

2  LAKEWOOD  RD,  WATERBURY,  CT  06704  

759   FARMINGTON   AVE.  WEST   HARTFORD.  CT 

06119. 

80  CHESTNUT  ST,  WINSTED.  CT  06098  

27  ROBINWOOD  DR.  SW.  FORT  WALTON  BEACH. 

FL  32548. 

1514  UNION  ST,  TAMPA,  FL  33607 

1401  N.W.  7TH  ST.  MIAMI,  FL  33125  

300  REEVES  CT,  ORLANDO,  FL  32801  

P  O  BOX  609,  MARIETTA,  GA  30061  

P  O  BOX  1627,  DECATUR.  GA  30031   

739   WEST   PEACHTREE    ST   NE.   ATLANTA.   GA 

30365. 

P  O  BOX  630,  COLUMBUS,  GA  31902  

P  0  DRAWER  K,  MARIETTA,  GA  30061   

715  SOUTH  KING  ST,  HONOLULU,  HI  96813 

CITY  HALL.  CEDAR  RAPIDS,  lA  52401   

119    SOUTH     MAIN     ST.     STE     #200.    COUNCIL 

BLUFFS,  lA  51503. 
626  WEST  JACKSON  BLVD.  CHICAGO,  IL  60661  .... 
128A  S.  COUNTY  FARM  RD,  WHEATON.  IL  60187 
223    SOUTH    WINNEBAGO    ST.    ROCKFORD.    IL 

61102. 
1007  N  SUMMIT.  P  0  BOX  1815,  BLOOMINGTON. 

IN  47402. 
FIVE  INDIANA  SO.,  SECOND  FL.  INDIANAPOLIS. 

IN  46204. 

P  O  BOX  13489.  FORT  WAYNE,  IN  46869  

1396  BENHAM  AVE,  ELKHART,  IN  46516  

251  N.  ILLINOIS  P.O.BOX  7083,  INDIANAPOLIS.  IN 

46207. 

2124  WESTERN  AVE.  PLYMOUTH.  IN  46563 

302  S  5TH  ST.  GOSHEN.  IN  46526  

1231  LOUISVILLE  RD.  FRANKFORT,  KY  40601  

1718  BETTY  ST,  MARRERO.  LA  70072 

100  C  0  CIR.  LAFAYETTE,  LA  70501  

33  KELLOGG  AVE.  AMHERST.  MA  01002  

100  CAMBRIDGE  ST,  BOSTON,  MA  02202 

ONE    ELM    TERRACE,    GREENFIELD    TOWN.    MA 

01301. 

45  BIRMINGHAM  CT.  MILFORD.  MA  01757 

P  O  BOX  A-2081.  NEW  BEDFORD.  MA  02741  

ONE   INVESTMENT   PL.   STE   P3,   TOWSON,   MD 

21204. 

9400  PEPPERCORN  PL,  LANDOVER,  MD  20785 

14  BAXTER  BLVD.  PORTLAND.  ME  04101  

100  NORTH  FIFTH  AVE.  ANN  ARBOR,  Ml  48107 

19300  PURLINGBROOK,  LIVONIA,  Ml  48152 

1160  SHERIDAN,  PLYMOUTH,  Ml  48170  

32175  DORSEY  RD,  WESTLAND,  Ml  48185  

4500  INKSTER  RD,  INKSTER.  Ml  48141  

310  SEYMOUR.  LANSING,  Ml  48933  

1356  ELECTRIC,  LINCOLN  PARK.  Ml  48146  

401  S  WASHINGTON  SQUARE  P.O.BO.  LANSING. 

Ml  48909. 


13 

90.928 

160 

679.601 

3 

7.731 

44 

163.007 

123 

301,534 

287 

433,176 

7 

17,650 

42 

122.791 

47 

176.618 

88 

116.129 

78 

425.091 

27 

106.436 

12 

21.704 

48 

143.358 

106 

384.452 

50 

136.836 

38 

98.861 

42 

236.717 

174 

544,628 

168 

426.691 

175 

728.381 

87 

421.830 

153 

630.518 

64 

260.518 

49 

124.300 

36 

77.831 

38 

276.591 

48 

80,355 

25 

82,945 

261 

1.175.526 

156 

499.677 

6 

13.081 

172 


62.416 
448.768 


SO 

104.238 

43 

83.314 

41 

60.372 

9 

35,799 

32 

75.860 

5 

8.743 

47 

69.656 

80 

190.570 

113 

549.623 

137 

1.017,576 

72 

274.870 

153 

920.641 

198 

926.050 

264 

1.144.303 

173 

678,896 

84 

168.703 

0 

600 

0 

10.824 

0 

10,800 

0 

11.400 

0 

2.400 

148 

627.292 

0 

1,188 

25^ 

74,153 
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Housing  agency 


Address 


Units 


Award 


MICHIGAN  giATE  HSG  DEVT 

township  Of  redford 

METROPOLltTAN  COUNCIL 


HA  SOUTH  PELTA 

MT  DEPT  0l»  COMMERCE 

HA  WILSON 

KINSTON  H/A 

NASH  EDGBCOMBE  ECON  : 

NC  COMM  OF  INDIAN  APRS ' „ 

RALEIGH  HA  _ 

HSG  AUTH  OF  CASS  COUNTY  

NEW  HAMP$HIRE  HSG  FINANCE  AUTH 
ALBUQUERQUE  HSG  AUTH , 

BERNALILLO  COUNTY  HSG  DEPT 

CITY  OF  RENO  HSG  AUTH 

NORTH  LAS  VEGAS  HSG  AUTH  

NEW  YORK  STATE  HSG  FIN.  AGENCY  ., 

COLUMBUS  METRO  HSG  AUTH 

H.A.  OF  YAMHILL  COUNTY  

HA  WASHINGTON  COUNTY  


LINN-BENTON  HSG  AUTH  

MID  COLUMBIA  HSG  AGENCY  

NORTHWEST  OREGON  HSG  ASSOC  . 

BERKS  COUNTY  HSG  AUTH 

NORTHAMPTON  COUNTY  HSG  AUTH 


WESTMORELAND  COUNTY  HSG  AUTH 


CITY  OF  SPARTANBURG  H/A  

HA  FLORENCE 

PENNINGTON  COUNTY  HSG  &  REDEV  COMM 

KNOXVILLE  COMMUNITY  DEVT  CORP , 

METROPOLITAN  DEVT  &  HSG  AGENCY  , 

ARLINGTON  HSG  AUTH  

CENTRAL  Tf  XAS  COUNCIL  OF  GOVTS  


DENTON  HSG  AUTH 
HSG  AUTH  6f  DALLAS 
HSG  AUTH  OF  KILLEEN 
LANCASTER  HSG  AUTH 


SAN  ANTOMO  HSG  AUTH 

SCHERTZ  H$G  AUTH  

TARRANT  COUNTY  HSG  ASSIST  PROG  

HSG  AUTH  OF  THE  COUNTY  OF  SALT  LAKE 

ALEXANDRIA  REDEVT  &  H/A  

CHESAPEAKE  REDEVT  &  H/A 

CITY  OF  VIRGINIA  BEACH  .T 

FAIRFAX  CO  REDEVT  &  HSG  AUTH  

HAMPTON  REDEVT  &  HSG  AUTH  

NORFOLK  REDEVT  &  H/A 

PORTSMOUTH  REDEVT  &  H/A  


ROANOKE  REDEVT  &  H/A  

VIRGINIA  H^  DEVT  AUTH  .., 

HA  CITY  OF  SPOKANE  , 

HA  CITY  OF  VANCOUVER 

HA  COUNTY  OF  KING 

HA  OF  CITY  OF  SEATTLE  , 

WENATCHEt  HSG  AUTH  

BROWN  COlJNTY  HSG  AUTH 


HSG  AUTH 
MILWAUKEE 

WISCONSIN 


(^F  THE  CITY  OF  APPLETON 
CO  HA  


HSG  &  ECONOMIC  DEVT  AUTH 


401    S.    WASHINGTON    SQUARE.    LANSING.    Ml 

48909. 

12121  HEMINGWAY,  REDFORD  TWP.  Ml  48239  

MEARS   PARK   CENTRE.  230   E.   FIFTH   ST,   ST. 

PAUL.  MN  55101. 

P  O  BOX  5458,  GREENVILLE,  MS  38704 

POB  200545.  836  FRONT  ST.  HELENA.  MT  59620  .. 

P  O  BOX  3876,  WILSON.  NC  27895  

P  O  BOX  697.  KINSTON,  NC  28602  

P  0  BOX  2346,  ROCKY  MOUNT,  NC  27802  

217  W.  JONES  ST.  RALEIGH,  NC  27603  

P  O  BOX  28007,  RALEIGH,  NC  27611  

230  8TH  AVE  WEST.  WEST  FARGO,  ND  58078  

P  O  BOX  5087.  MANCHESTER.  NH  03108  

1840  UNIVERSITY  BLVD.  SE.  ALBUQUERQUE.  NM 

87106. 
620  LOMAS  BLVD  NW.  ALBUQUERQUE.  NM  87102 

1525  EAST  NINTH  ST.  RENO.  NV  89512  

1632  YALE  ST,  NORTH  LAS  VEGAS,  NV  89030  

ONE  FORDHAM  PLAZA,  BRONX,  NY  10458  

960  EAST  FIFTH  AVE.,  COLUMBUS,  OH  43201  

414  N  EVANS,  MCMINNVILLE,  OR  97128 

Ill  NE  LINCOLN  ST.  STE  200-L.  HILLSBORO.  OR 

97124. 

1250  SE  QUEEN  AVE,  ALBANY,  OR  97321  

506  E  2ND.  THE  DALLES.  OR  97058  

1508  EXCHANGE,  ASTORIA,  OR  97103  

1803  BUTTER  LANE,  READING,  PA  19606 

P  O  BOX  252.  15  S.  WOOD  ST,  NAZARETH,  PA 

18064. 
R.D.    #6,    BOX    223.    SOUTH    GREENGATE    RD. 

GREENSBURG,  PA  15601. 

P  O  BOX  2828,  SPARTANBURG,  SC  29304  

P  O  DRAWER  969,  FLORENCE,  SC  29503 

1805  WEST  FULTON  ST,  RAPID  CITY,  SD  57702  .... 

P  O  BOX  3629,  KNOXVILLE,  TN  37937  

701  SIXTH  ST,  NASHVILLE-DAVIDSON.  TN  37206  .. 
501  W.  SANFORD,  STE  20,  ARLINGTON,  TX  7601 1 
P   O   BOX    729,   302    E.    CENTRAL,    BELTON.   TX 

76513. 

308  S  RUDDELL.  DENTON.  TX  76205 

3939  N.  HAMPTON  RD.,  DALLAS,  TX  75212  

731  WOLF  ST..  KILLEEN.  TX  76541   

P  O  BOX  310.  246  E.  FIRST  ST..  LANCASTER.  TX 

75146. 

P  O  DRAWER  1300,  SAN  ANTONIO.  TX  78295 

204  SCHERTZ  PKWY,  SCHERTZ,  TX  78154  

1200  CIR  DR.,  #100,  FORT  WORTH,  TX  76119 

3595  S.  MAIN  ST.  SALT  LAKE  CITY,  UT  84115 

600  N  FAIRFAX  ST,  ALEXANDRIA,  VA  22314  

P  O  BOX  1304.  CHESAPEAKE,  VA  23320  

MUNICIPAL  CENTER.  VIRGINIA  BEACH.  VA  23456 

3700  PENDER  DR.  FAIRFAX.  VA  22030  

P  O  BOX  280.  HAMPTON,  VA  23669  

201  GRANBY  ST,  NORFOLK,  VA  23510 

339  HIGH  ST  P  O  BOX  1098,  PORTSMOUTH.  VA 

23705. 
P  O  BOX  6359,  ROANOKE,  VA  24017 

601  S.  BELVIDERE  ST,  RICHMOND,  VA  23220 

W.  55TH  MISSION,  STE  104.  SPOKANE.  WA  99201 

500  OMAHA  WAY,  VANCOUVER,  WA  98661  

15455  65TH  AVE  SO.  TUKWILA,  WA  98188  

120  SIXTH  AVE  NORTH,  SEATTLE,  WA  98109  

1555  SOUTH  METHOW.  WENATCHEE,  WA  98801  .. 
100  N  JEFFERSON  ST,  ROOM  6.  GREEN  BAY.  Wl 

54301. 

525  NORTH  ONEIDA  ST.  APPLETON.  Wl  5491 1  

COURTHOUSE  ANNEX  RM  310,  907  N  10TH  ST, 

MILWAUKEE.  Wl  53233. 
P  0  BOX  1728.  MADISON,  Wl  53701   


97 


40 


244,612 


0 

9,000 

73 

219,021 

17 

23.540 

19 

11.864 

64 

139.630 

35 

80.309 

6 

9.190 

2 

1.278 

118 

503.921 

21 

82.097 

24 

81.084 

62 

218,533 

48 

178.013 

166 

656,485 

32 

97,759 

38 

177,178 

226 

802,748 

3 

8,840 

9 

23,381 

9 

8.853 

3 

3.231 

14 

32.608 

127 

224.161 

165 

299.752 

93 

299.719 

159 

396.194 

54 

122.543 

1 

6.912 

0 

105.930 

49 

274.425 

63 

265.322 

1 

624 

75 

315.864 

44 

147.664 

72 

181.380 

112 

456.440 

54 

94.167 

10 

23,155 

105 

211,209 

39 

54,628 

215 

849,985 

178 

347,264 

390 

902,656 

88 

315,060 

79 

191,663 

205 

766.252 

123 

274.472 

2 

5.266 

120 

600,914 

13 

20,086 

16 

69,985 

62 

286,421 

3 

13.659 

17 

31.158 

1 

1,041 

4 

4,338 

45 

62,842 

120,886 
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Housing  agency 

Address 

Units 

Award 

Totals  for  Preservations/Prepayments  (Vouchers) 

9.606 

$33,523,405 

Prop«rty  Disposition  Relocation  (Certificates) 


HSG  AUTH  OF  BIRMINGHAM  DISTRICT 

1826  3RD  AVE  SOUTH,  BIRMINGHAM,  AL  35233  .... 
10  PROSPECT  ST  HARTFORD  CT  06103 

107 
91 
19 

29 

16 
120 

83 
291 
417 
122 
232 

125 

S464.853 
748,931 
172.008 

179.176 
84.074 

456.048 

343.271 
1.554.542 
1.781.113 

540.733 
1.661,760 

709.290 

CITY  OF  HARTFORD 

D.C.  HSG  AUTH  

1133  NORTH  CAPITOL  ST  NE.  WASHINGTON.  DC 
20002. 

9400  PEPPERCORN  PL.  LANDOVER,  MD  20785 

10400  DETRICK  AVE.  KENSINGTON,  MD  20895  

P  0  DRAWER  8746  JACKSON  MS  39284 

HNG  AUTH  PRINCE  GEORGES  CO 

MONTGOMERY  CO  HSG  AUTH  

MISSISSIPPI  REG"L  HSG  AUTH  VI 

ALBANY  HSG  AUTH  

4  LINCOLN  SQUARE  ALBANY  NY  12202 

CUYAHOGA  MHA „ 

LORAIN  MHA 

1441  WEST  25TH  ST.  CLEVELAND,  OH  44113  

1600  KANSAS  AVE   LORAIN  OH  44052 

S  C  STATE  HSG  FINANCE  &  DEVT  

919  BLUFF  RD,  COLUMBIA,  SC  29201   

TERRELL  HSG  AUTH 

CITY  OF  VIRGINIA  BEACH  

P  0  BOX  310.  201    E.  NASH  ST..  TERRELL,  TX 

75160. 
MUNICIPAL  CENTER.  VIRGINIA  BEACH.  VA  23456 

Totals  for  Property  Disposition  Relocation  

1.652 

$8,695,799 

Property  Disposition  Relocation  (Vouchers) 


MISSISSIPPI  COUNTY  PFB  

808  W  KEISER.  OSCEOLA.  AR  72370 

44 

9 

139 

36 

19 

131 

215 

55 

156 

99 

105 

24 

203 

39 

43 

36 

17 

262 

82 

89 

44 

180.724 

21.532 

1.076,077 

198.389 

142.349 

648  607 

WHITE  RIVER  REG'L  HSG  AUTH 

P  0  BOX  650  MELBOURNE  AR  72556 

CITY  OF  HARTFORD 

10  PROSPECT  ST  HARTFORD  CT  06103 

ORANGE  CO  COMM 

P  0  BOX  1393.  ORLANDO  FL  32802 

HA  ATLANTA  GA 

CHAMPAIGN  HA  

739   WEST   PEACHTREE   ST   NE,   ATLANTA.   GA 

30365. 
102    EAST    UNIVERSITY    AVE.,    CHAMPAIGN,    IL 

61820. 
626  WEST  JACKSON  BLVD.  CHICAGO.  IL  60661  .... 
700  N.  20TH.  ST,  EAST  ST  LOUIS.  IL  62205 

CHICAGO  HSG  AUTH 

1.190.984 
307.538 
715.852 

684  509 

EAST  ST  LOUIS  HA  

CITY  OF  INDIANAPOLIS 

HSG  AUTH  OF  JEFFERSON  COUNTY  

FIVE  INDIANA  SO..  SECOND  FL.  INDIANAPOLIS. 

IN  46204. 
801  VINE  ST.  LOUISVILLE,  KY  40204  

HAMMOND  HSG  AUTH  

41 1  WEST  COLEMAN  HAMMOND  LA  70403 

525,806 
96  783 

HSG  AUTH  OF  KANSAS  CITY.  MO  

712  BROADWAY,  KANSAS  CITY,  MO  64105  

MO  HSG  DEVT  COMM  

3435  BROADWAY   KANSAS  CITY  MO  641 11 

1.108,739 
136.171 
174.118 
151.655 

ST.  LOUIS  HSG  AUTH 

4100  LINDELL  BLVD  ST  LOUIS  MO  63108 

HA  SOUTH  DELTA 

P  0  BOX  5458  GREENVILLE  MS  38704 

DAYTON  METROPOLITAN  HA 

400  WAYNE  AVE,  DAYTON.  OH  45410  

HUGO  HSG  AUTH 

P  0  BOX  727,  HUGO.  OK  74743 

62.003 

PUERTO  RICO  HSG  FINANCE  CORP 

CALL  BOX  71361-GPO.  SAN  JUAN.  PR  00936 

P  0  DRAWER  4128   BRYAN  TX  77805  .             ... 

1.184.015 
499  202 

BRAZOS  VALLEY  DEVT  COUNCIL  .^ 

HOUSTON  HSG  AUTH  

2640  FOUNTAIN  VIEW,  HOUSTON,  TX  77057  

3939  N  HAMPTON  RD    DALLAS  TX  75212 

439,127 
277.226 

HSG  AUTH  OF  DALLAS  

Totals  for  Property  Disposition  Relocation  (Vouch- 

1.847 

$9,821,406 

ers). 

Relocation/Replacantent  (Certificates) 


H/A  CITY  OF  MONTGOMERY 

1020  BELL  ST,  MONTGOMERY,  AL  36104  

8 
16 
90 

119 
12 
20 
10 
38 
43 
17 

$67  998 

HA  DECATUR 

P  0  BOX  878,  DECATUR,  AL  35602 

118  878 

HA  ATLANTA  GA 

739   WEST   PEACHTREE   ST   NE.   ATLANTA.   GA 

30365. 
475  MAPLE  ST  HOLYOKE  MA  01 040 

1.247  606 

HOLYOKE  HSG  AUTH  

1  455.210 

ST.  LOUIS  HSG  AUTH 

4100  LINDELL  BLVD  ST  LOUIS  MO  63108 

187  490 

HA  MIDEAST  REGIONAL  

PO  BOX  474.  WASHINGTON,  NC  27889 

241  900 

CARTERET  HA 

96  ROOSEVELT  AVE.  CARTERET  NJ  07008 

190  070 

CITY  OF  LAS  VEGAS  HSG  AUTH  

PO  BOX  1897  LAS  VEGAS  NV  89125  .. 

587  578 

METROPOLITAN  DEVT  &  HSG  AGENCY  

701  SIXTH  ST,  NASHVILLE-DAVIDSON,  TN  37206  .. 
BLACK    DIAMOND    ARBORS.    LICK    CREEK    RD. 
DANVILLE.  WV  25053. 

481  730 

BOONE  COUNTY  HSG  AUTH  

74.896 

Totals  for  Relocation/Reptacenient  (Certificates)  .. 

373 

$4,653,356 

Relocation/Replacenient  (Vouchers) 


HA  JASPER  I  PO  BOX  582.  JASPER.  AL  35501 


24 


$165,152 
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Housing  agency 


Address 


Units 


Award 


HSG  AUTH  4)F  BIRMINGHAM  DISTRICT 
D.C.  HSG  , 


AllTH 


WILMINGTON  HSG  AUTH 

HA  TAMPA 

CITY  OF  INdlANAPOLIS 


EVANSVILLE 

HA 

CITY  HALL 


CITY 


HA  CITY  OF 

MICHIGAN 

CITY  OF  TOf  EKA 

CITY  OF  PO  ^TIAC 

DAKOTA  CC  UNTY  HRA 

DULUTHHR\ 


HA  OF  THE 
CITY  OF  LA$ 


:iTY  OF  CHARLOTTE 
VEGAS  HSG  AUTH  .. 

CHATTAN0<5>GA  H/A  

BEAUMONT 


HSG  AUTH 
HSG  AUTH 
Totals 


OF 


4>F  CITY  OF  KEYSER  ...' 

fo^  Relocation/Replacennent  (Vouchers) 


1826  3RD  AVE  SOUTH,  BIRMINGHAM,  AL  35233  .... 
1133  NORTH  CAPITOL  ST  NE,  WASHINGTON,  DC 

20002. 

400  WALNUT  ST,  WILMINGTON,  DE  19801   

1514  UNION  ST,  TAMPA,  FL  33607 

FIVE  INDIANA  SO.,  SECOND  FL,  INDIANAPOLIS, 

IN  46204. 
PO  BOX  3605.  500  CT  ST,  EVANSVILLE,  IN  47735 
621  EAST  MICHIGAN  BLVD,  MICHIGAN,  IN  46360  .. 

2010  SE  CALIFORNIA,  TOPEKA,  KS  66607  

1600  WEST  WIDE  TRACK  DR,  PONTIAC.  Ml  48058 
2496  145TH  ST.  WEST,  ROSEMOUNT,  MN  55068  ... 
222  EAST  2ND  ST,  P  O  BOX  16900,  DULUTH,  MN 

55816. 

PO  BOX  36795,  CHARLOTTE,  NC  28236 

PO  BOX  1897,  LAS  VEGAS,  NV  89125  

PO  BOX  1486,  CHATTANOOGA,  TN  37401  

PO  BOX  1312,  4925  CONCORD  RD.,  BEAUMONT. 

TX  77704. 
440  VIRGINIA  ST,  KEYSER,  WV  26726 


405 
139 

1 

400 

81 

185 

87 

100 

50 

3 

8 

24 
38 
22 
23 


1.594 


3,126^86 
3,734,422 

16,460 

6,893,448 

721 ,652 

1.530,958 

761,758 

1 .024,274 

685,560 

53,504 

59,552 

328,264 
596,968 
209,534 
201,896 

16,710 


$20,126,398 


Section  8  Counseling  (Certificates) 


HARTFORD 
CITY  OF  GRi^ND 
ALLEGHENY 


HSG  AUTH  

RAPIDS 
COUNTY  HSG  AUTh' 


Totals  to  Section  8  Counseling  (Certificates) 


475  FLATBUSH  AVE,  HARTFORD,  CT  06106 

1420  FULLER  AVE  SE,  GRAND  RAPIDS,  Ml  49507 
341  FOURTH  AVE  FIDELITY  BL,  PITTSBURGH,  PA 
15222. 


$300,000 
300,000 
409,000 


$1,009,000 


Section  811  Disabled  (Certificates) 


CITY  OF  LAKELAND  H/A 
HA  OF  GENI  ;VA 


Totals  fo  Section  81 1  Disabled  (Certificates) 


PO  BOX  1009,  LAKELAND,  FL  33802 
PO  BOX  153,  GENEVA.  NY  14456 


25 
30 


55 


$491 ,880 
664.945 


$1,156,825 


Section  811  Disabled  (Vouchers) 


BURLINGTO  'J  HSG  AUTH 


HA  COUNTY 


OF  KING 


Totals  for  Section  81 1  Disabled  (Vouchers) 


230  ST  PAUL  ST,  BURLINGTON,  VT  05401  , 
15455  65TH  AVE  SO,  TUKWILA,  WA  98188 


100 
200 


300 


$2,436,840 
5,921,120 


$8,357,960 


Tennlnatlons/Opt-outs  (Certificates) 


CITY  OF  PHOENIX 


HSG  AUTH  6f  THE  COUNTY  OF  VENTURA  . 

CITY  OF  BALDWIN  PARK  HSG  AUTH  

CITY  OF  HAljVTHORNE  

CITY  OF  L0$  ANGELES  HSG  AUTH  

COUNTY  OF  LOS  ANGELES  HSG  AUTH  

COUNTY  OF  RIVERSIDE  HSG  AUTH   

COUNTY  OF  SAN  BERNARDINO  HSG  AUTH 

HSG  AUTH  OF  PUEBLO 

BRIDGEPORfT  HSG  AUTH 

HSG  AUTH  6f  city  OF  NEW  HAVEN 

WILMINGTON  HSG  AUTH  

BROWARD  COUNTY  HSG  AUTH  

CITY  OF  MARIETTA 

HA  ATLANTA  GA 


HA  JONESBORO , 

HA  MARIETTA  

BLOOMINGIPN  HSG  AUTH 


HSG  AUTH  OF 
MONTGOMERY 


BALTIMORE  CITY 
CO  HSG  AUTH  ... 


251  W.  WASHINGTON  ST..  4TH  FL,  PHOENIX,  AZ 

85034. 
1400   W   HILLCREST   DR,   NEWBURY    PARK.   CA 

91320. 
14403  E  PACIFIC  AVE.  BALDWIN  PARK,  CA  91706 

4455  W  126TH  ST,  HAWTHORNE,  CA  90250  

2600  WILSHIRE  BLVD.,  LOS  ANGELES,  CA  90067 

2  CORAL  CIR,  MONTEREY  PARK,  CA  91754 

5555  ARLINGTON  AVE.  RIVERSIDE,  CA  92504  

1053  NORTH  D  ST,  SAN  BERNARDINO,  CA  92410 

1414  NO.  SANTA  FE  AVE,  PUEBLO,  CO  81003  

150  HIGHLAND  AVE.  BRIDGEPORT,  CT  06604  

360  ORANGE  ST.  NEW  HAVEN.  CT  06511  

400  WALNUT  ST,  WILMINGTON,  DE  19801   

1773  NORTH  STATE  RD  7,  LAUDERHILL.  FL  33313 

PO  BOX  609,  MARIETTA,  GA  30061   

739  WEST   PEACHTREE    ST   NE,   ATLANTA,   GA 

30365. 

PO  BOX  458,  JONESBORO,  GA  30237  

PO  DRAWER  K,  MARIETTA,  GA  30061  

1007  N  SUMMIT,  PO  BOX  1815,  BLOOMINGTON, 

IN  47402. 

417  E  FAYETTE  ST,  BALTIMORE,  MD  21202 

10400  DETRICK  AVE.  KENSINGTON,  MD  20895  


22 


8 

4 

1 

112 

185 

113 

140 

176 

33 

22 

87 

45 

54 

237 
27 
26 

42 
88 


$92,764 

31,556 

60,258 

18,752 

10,666 

604,272 

830.816 

603,023 

852.514 

1.319,779 

244,944 

126,598 

614,632 

326,734 

356,219 

1,437,298 
174.047 
145,803 

343,822 
869,459 
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Housing  agency 


INDEPENDENCE  HSG  AUTH 

HELENA  HSG  AUTH  

TOWNER  COUNTY  HSG  AUTH  

DOVER  HSG  AUTH 

STATE  OF  NJ  DEPT.  OF  COMM.  AFFAIRS 

NEW  YORK  STATE  HSG  FIN.  AGENCY  

HSG  AUTH  OF  JACKSON  COUNTY 

NORTHWEST  OREGON  HSG  ASSOC  

PHILADELPHIA  HSG  AUTH 

PUERTO  RICO  HSG  FINANCE  CORP 

SAN  ANTONIO  HSG  AUTH  

WEATHERFORD  HSG  AUTH  


OKANOGAN  COUNTY  HSG  AUTH 
BROWN  COUNTY  HSG  AUTH  


Totals  for  Terminations/Opt-outs  (Certificates) 


Address 


2600  HUB  OR  NORTH,  INDEPENDENCE,  MO  64055 

812  ABBEY  ST,  HELENA.  Ml  59601    

808  E.  6TH  ST,  CANDO.  ND  58324  

62  WHITTIER  ST.  DOVER,  NH  03820 

101  S.  BROAD  ST  CN800,  TRENTON.  NJ  08625  

ONE  FORDHAM  PLAZA,  BRONX,  NY  10458  

2231  TABLE  ROCK  RD,  MEDFORD,  OR  97501  

1508  EXCHANGE.  ASTORIA.  OR  97103  

2012-18  CHESTNUT  ST.  PHILADELPHIA,  PA  19103 

CALL  BOX  71361-GPO,  SAN  JUAN.  PR  00936 

P  0  DRAWER  1300.  SAN  ANTONIO,  TX  78295 

P    O     BOX     700,     1128     FORT    WORTH     HWY, 

WEATHERFORD.  TX  76086. 

P  O  BOX  1306.  OKANOGAN,  WA  98840  

100  N  JEFFERSON  ST.  ROOM  6.  GREEN  BAY,  Wl 

54301. 


Units 


Terminations/Gpt-outs  (Vouchers) 


HOT  SPRINGS  HSG  AUTH  

RUSSELLVILLE  HSG  AUTH(CITY  .. 
ST  FRANCIS  COUNTY  HSG  AUTH 

CITY  OF  MESA 

CITY  OF  PHOENIX , 


CITY  OF  SCOTTSDALE 
CITY  OF  TUCSON 


MARICOPA  COUNTY  HSG  AUTH 
ALAMEDA  COUNTY  HSG  AUTH  .. 

CITY  OF  FAIRFIELD  

CITY  OF  SACRAMENTO  

CITY  OF  VACAVILLE  


CITY  OF  VALLEJO 


COUNTY  OF  LOS  ANGELES  HSG  AUTH  ... 
COUNTY  OF  SANTA  CLARA  HSG  AUTH  .... 
HSG  AUTH  OF  THE  CITY  OF  LIVERMORE 

SAN  DIEGO  HSG  COMM 

SANTA  CLARA  COUNTY  HSG  AUTH 

ADAMS  COUNTY  HSG  AUTH  


ARVADA  HSG  AUTH 

AURORA  HSG  AUTH  

COLORADO  SPRINGS  HSG  AUTH 
EL  PASO  COUNTY  HSG  AUTH  


FORT  COLLINS  HSG  AUTH 


GRAND  JUNCTION  HSG  AUTH  

GREELEY  HSG  AUTH  

HSG  AUTH  OF  THE  CITY  &  CO  OF  DENVER 
HSG  AUTH  OF  THE  CITY  OF  LAKEWOOD  .... 

JEFFERSON  COUNTY  HSG  AUTH 

LOVELAND  HSG  AUTH  

CITY  OF  HARTFORD 

WEST  HARTFORD  HSG  AUTH „ 


COLLIER  COUNTY  HA 


FORT  WALTON  BEACH  H/A 


HA  TAMPA 

ORLANDO  H/A  ... 
HA  ATLANTA  GA 


HA  SAVANNAH 


P  O  BOX  1257,  HOT  SPRINGS.  AR  71902 

P  O  BOX  825.  RUSSELLVILLE.  AR  72801   

P  O  BOX  310,  FORREST  CITY,  AR  72335  

415  N.  PASADENA  ST,  MESA,  AZ  85201  

251  W.  WASHINGTON  ST.,  4TH  FL,  PHOENIX,  AZ 
85034. 

7522  E  FIRST  ST.  SCOTTSDALE.  AZ  85251   

1501  N.  ORACLE  RD.  STE  115,  P  O  BOX  27210, 

TUCSON.  AZ  85726. 

2024  N  7TH  ST.,  STE  101.  PHOENIX,  AZ  85006  

22941  ATHERTON  ST,  HAYWARD,  CA  94541  

823-B  JEFFERSON  ST,  FAIRFIELD,  CA  94533 

P  O  BOX  1834,  SACRAMENTO.  CA  95812  

40   ELDRIDGE  AVE.   STES   1-5,  VACAVILLE.  CA 

95687. 
CLARITA     SACOTE.     555     SANTA     CLARA     ST. 

VALLEJO,  CA  94590. 

2  CORAL  CIR,  MONTEREY  PARK.  CA  91754 

505  WEST  JULIAN  ST,  SAN  JOSE,  CA  95110  

3203  LEAHY  WAY.  LIVERMORE.  CA  94550  

1625  NEWTON  AVE,  SAN  DIEGO,  CA  92113  

505  WEST  JULIAN  ST,  SAN  JOSE,  CA  95110  

7190    COLORADO    BLVD.    6TH    FL,    COMMERCE 

CITY,  CO  80022. 

8101  RALSTON  RD.  ARVADA,  CO  80002  

10745  E  KENTUCKY  AVE,  AURORA,  CO  80012  

P  0  BOX  1575,  COLORADO  SPRINGS,  CO  80903  .. 
30     SOUTH     NEVADA,     STE     304.     COLORADO 

SPRINGS,  CO  80903. 
1715  W.   MOUNTAIN  AVE.,   FORT  COLLINS,  CO 

80521. 

805  MAIN  ST,  GRAND  JUNCTION,  CO  81501  

2448  1ST  AVE,  GREELEY,  CO  80631    

P  O  BOX  40305-MILE  HI  STN,  DENVER.  CO  80204 

445  S.  ALLISON  PKWY,  LAKEWOOD,  CO  80226  

6025  WEST  38TH  AVE.  WHEATRIDGE,  CO  80033  .. 

2105  MAPLE  DR.  LOVELAND,  CO  80538 

10  PROSPECT  ST.  HARTFORD,  CT  06103  

759   FARMINGTON   AVE,   WEST   HARTFORD,  CT 

06119. 
1800    FARM    WORKER    WAY,    IMMOKALEE,    FL 

33934. 
27  ROBINWOOD  DR.  SW,  FORT  WALTON  BEACH, 

FL  32548. 

1514  UNION  ST.  TAMPA.  FL  33607  

300  REEVES  CT.  ORLANDO.  FL  32801  

739   WEST   PEACHTREE   ST   NE,   ATUNTA,   GA 

30365. 
P  O  BOX  1179.  SAVANNAH,  GA  31402 


5 
38 
14 
20 
42 
380 

7 
66 
32 
46 
38 

6 

6 
49 


2,175 


69 

100 

19 

40 

170 

132 
32 

57 

26 

36 

382 

13 

28 

48 
367 
10 
24 
13 
169 

87 

100 

69 

25 

11 

62 

8 

22 

96 
24 
56 
49 
38 

91 

19 

51 
16 
25 

10 


Award 


25.158 
213.450 

18,447 

163.190 

339,927 

2,680,284 

40,901 
365.091 
231,448 
242,004 
123.386 

27.588 

25,392 
213,956 


$13,774,177 


$232,572 

443,016 

40.835 

221.914 

1 ,070.494 

744,353 
136,721 

327,068 

142.928 

166.168 

1.828.931 

68.793 

190,899 

232.279 
2.726.106 
101.902 
134,200 
139.246 
754,255 

521,190 
578.653 
296,527 
181,740 

77,144 

271 ,247 
46,976 
146,609 
602,435 
147,714 
343,818 
352,257 
117,671 

703.744 

100.745 

253.476 

77,089 

182.142 

50.155 


4694 


Federal  Register /Vol.  64.  No.  19 /Friday,  January  29,  1999 /Notices 


AppendiJ  a. — Section  8  Rental  Assistance  Programs  Announcement  of  Awards  for  Fiscal  Year  199&— 

Continued 


Housing  agency 


Address 


Units 


Award 


HSG  AUTH  CITY  OF  POCATELLO 


And 


FINANCE  ASSOC  

AUTH 

LOUIS  HA  

THE  COUNTY  OF  COOK 


HSG 


IDAHO  HSG 

CHICAGO 

EAST  ST 

HSG  AUTH 

PEORIA  HA 

BLOOMINGTdN  HSG  AUTH 


o= 


CITY  OF  INDIANAPOLIS 


FORT  WAYNE 
HSG  AUTH  CK 
INDIANA  DEF 


HA 

OF  ELKHART  

OF  HUMAN  SERVICES 


PLYMOUTH  HfSG  AUTH  

THE  HSG  AUTH  OF  THE  CITY  OF  GOSHEN 
WICHITA  HSd  AUTH  


HA  MAYSVILLIe  

KENTUCKY  HfeG  CORPORATION 

BOSTON  HSG  AUTH  

COMM  DEV  PROG  COMM  OF  MA.,E.O.C.D. 

DEPT.  OF  HSG  &  COMMUNITY  DEVT 

HNG  AUTH  PftlNCE  GEORGES  CO 

CITY  OF  LIVONIA 

CITY  OF  TAYLOR  HSG  COMM 

DETROIT  HSd  DEPT 

MICHIGAN  SWE  HSG  DEVT  AUTH 


ST  CLAIR  SHORES  HSG  COMM 


METROPOLITlftN  COUNCIL 


NW  MN  MULtl-COUNTY  HRA  

HSG  AUTH  OF  KANSAS  CITY.  MO 

MARIANA  ISLANDS  HSG  AUTH  

HA  SOUTH  D|LTA  

G  AUTH  

MMERCE  

RD  


ONJCOF 


MISSOULA  H 
MT  DEPT  OF 
CITY  OF  COI 
GASTONIA 
HA  DURHAM 
HA  GREENSdORO 
HA  HIGH  POII 
HA  OF  THE 
HSG  AUTH  01 
KINSTON  H/A| 
NC  COMM  01 
EDDY  COUN' 
HSG  AUTH  01 
HSG  AUTH  01 


TY  OF  CHARLOTTE  

THE  CITY  OF  WILMINGTON 


INDIAN  AFFAIRS , 

HSG  AUTH  

CASS  COUNTY  , 

LINCOLN 

NEW  HAMPSHIRE  HSG  FINANCE  AUTH 
ALBUQUERQIJE  HSG  AUTH 


BERNALILLO  DOUNTY  HSG  DEPT 
CITY  OF  LAS  i/EGAS  HSG  AUTH  .. 

CITY  OF  REN  D  HSG  AUTH  

COUNTY  OF  (  ;LARK  HSG  AUTH  .... 

HA  OF  ROCHESTER  

NEW  YORK  aTY  HSG  AUTH  

CHILLICOTH^  MET  HA 

CINCINNATI  fiETRQ.  HSG  AUTH 
COLUMBUS  METRO.  HSG  AUTH 
DAYTON  METJROPOLITAN  HA 
GREENE  MEt  HA 
HURON  MHA 


MARION  METFtO 
OKLAHOMA  QITY 


HSG  AUTH  . 
HSG  AUTH 


711  NORTH  6TH  AVE.  PO  BOX  4161.  POCATELLO. 
ID  83201. 

565  W  MYRTLE  ST.  POB  7899.  BOISE.  ID  83707  .... 
626  WEST  JACKSON  BLVD.  CHICAGO.  IL  60661  .... 

700  N.  20TH.  ST.  EAST  ST  LOUIS.  IL  62205 

59  E  VAN  BUREN  STE  1802,  CHICAGO,  IL  60605  ... 

100  S.  SHERIDAN  RD,  PEORIA.  IL  61605 

1007  N  SUMMIT,  P  O  BOX  1815.  BLOOMINGTON, 

IN  47402. 
FIVE  INDIANA  SO.,  SECOND  FL.  INDIANAPOLIS, 

IN  46204. 

P  O  BOX  13489.  FORT  WAYNE.  IN  46869 

1396  BENHAM  AVE,  ELKHART,  IN  46516  

251  N.  ILLINOIS  P.O.  BOX  7083.  INDIANAPOLIS.  IN 

46207. 

2124  WESTERN  AVE,  PLYMOUTH.  IN  46563  

302  S  5TH  ST,  GOSHEN.  IN  46526  

455  N  MAIN  CITY  HALL  11TH  FLO.  WICHITA.  KS 

67202. 

P  O  BOX  446,  MAYSVILLE.  KY  41056 

1231  LOUISVILLE  RD,  FRANKFORT,  KY  40601  

52  CHAUNCY  ST,  BOSTON,  MA  02111  

100  CAMBRIDGE  ST.  BOSTON.  MA  02202 

100  COMMUNITY  PL,  CROWNSVILLE,  MD  21032  ... 

9400  PEPPERCORN  PL,  LANDOVER,  MD  20785 

19300  PURLINGBROOK.  LIVONIA,  Ml  48152 

15270  PLAZA  S.  DR,  TAYLOR,  Ml  48180  

2211  ORLEANS,  DETROIT,  Ml  48207 

401    S.    WASHINGTON    SQUARE.    LANSING.    Ml 

48909. 
1000  BLOSSOM  HEATH  BLVD.  ST  CLAIR  SHORES. 

Ml  48080. 
MEARS   PARK   CENTRE.   230   E.    FIFTH   ST.   ST. 

PAUL,  MN  55101. 
P  O  BOX  128,  MENTOR,  MN  56736  

712  BROADWAY,  KANSAS  CITY,  MO  64105  

P  O  BOX  514,  SAIPAN.  MP  96950  

P  O  BOX  5458,  GREENVILLE,  MS  38704 

1319  E.  BROADWAY.  MISSOULA,  MT  59802  

POB  200545.  836  FRONT  ST,  HELENA.  MT  59620  .. 

P  O  BOX  308.  CONCORD,  NC  28026 

P  O  BOX  2398,  GASTONIA,  NC  28053 

P  0  BOX  1726,  DURHAM.  NC  27702 

P  O  BOX  21287.  GREENSBORO,  NC  27420 

P  O  BOX  1779,  HIGH  POINT,  NC  27261   

P  O  BOX  36795,  CHARLOTTE,  NC  28236 

P  0  BOX  899.  WILMINGTON,  NC  28402  

P  O  BOX  697,  KINSTON,  NC  28502  

217  W.  JONES  ST,  RALEIGH.  NC  27603  

524  CENTRAL  AVE,  NEW  ROCKFORD,  ND  58356  .. 

230  8TH  AVE  WEST,  WEST  FARGO,  ND  58078  

5700  "R"  ST,  P  O  BOX  5327,  LINCOLN,  NE  68505  .. 

PO  BOX  5087,  MANCHESTER,  NH  03108  

1840  UNIVERSITY  BLVD.  SE.  ALBUQUERQUE,  NM 

87106. 

620  LOMAS  BLVD  NW.  ALBUQUERQUE,  NM  87102 

P  O  BOX  1897.  LAS  VEGAS.  NV  89125  

1525  EAST  NINTH  ST,  RENO,  NV  89512  

5390  EAST  FLAMINGO  RD,  LAS  VEGAS,  NV  89122 

140  WEST  AVE,  ROCHESTER,  NY  14611   

250  BROADWAY,  NEW  YORK,  NY  10007  

178  WEST  FOURTH  ST,  CHILLICOTHE.  OH  45601 

16  WEST  CENTRAL  PKWY.  CINCINNATI.  OH  45210 

960  EAST  FIFTH  AVE..  COLUMBUS,  OH  43201  

400  WAYNE  AVE,  DAYTON.  OH  45410 

538  NORTH  DETROIT  ST..  XENIA.  OH  45385  

P  O  BOX  1029.  150  PARK  AVE  WEST.  MANS- 
FIELD, OH  44901. 

P.O.  BOX  1029,  MANSFIELD,  OH  44901  

1700  N  E  FOURTH  ST.  OKLAHOMA  CITY.  OK 
73117. 


11,180 


29 

78,700 

331 

2.685.953 

55 

307.538 

55 

357,368 

48 

215.670 

223 

1.190,603 

124 

554,608 

62 

225.703 

56 

213,878 

19 

63.588 

32 

80.778 

37 

133.990 

43 

295.016 

34 

105,695 

50 

147,288 

3 

50,642 

18 

177,525 

56 

232,573 

36 

306,100 

59 

274,596 

29 

169,765 

112 

492,833 

28 

132.598 

16 

81,249 

52 

273.771 

11 

34,452 

41 

163,692 

20 

243,972 

49 

172,937 

58 

170,875 

70 

189,206 

32 

159,421 

13 

74,469 

26 

125,207 

8 

35,721 

28 

120,610 

46 

175,668 

343 

2.257,334 

13 

42,582 

29 

74.868 

9 

16.117 

30 

181,368 

12 

39,277 

24 

83,100 

167 

925.231 

167 

840.555 

15 

116,064 

63 

364,945 

14 

71.030 

124 

661.974 

142 

1.163.716 

28 

87,639 

39 

175.853 

301 

1.226.486 

33 

151,516 

88 

456,618 

65 

166.819 

9 

27.665 

89 

501.106 
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Housing  agency 

H.A.  OF  YAMHILL  COUNTY  

HA  &  COMMUNITY  SVS  AGENCY  LANE  CO 

LINN-BENTON  HSG  AUTH  

MID  COLUMBIA  HSG  AGENCY  

NORTHWEST  OREGON  HSG  ASSOC  

HSG  AUTH  CITY  OF  PITTSBURGH 

CITY  OF  ROCK  HILL 

CITY  OF  SPARTANBURG  H/A  

HA  FLORENCE 

HA  GREENVILLE 

PENNINGTON  COUNTY  HSG  &  REDEV  COMM  .. 

VERMILLION  HSG  &  REDEV  COMM 

HA  JOHNSON  CITY  

KNOXVILLE  COMMUNITY  DEVT  CORP 

TENNESSEE  HSG  DEV  AGENCY 

ALAMO  AREA  COUNCIL  OF  GOVT 

DALLAS  COUNTY  HSG  ASSIST  PROG  

FORT  WORTH  HSG  AUTH 

GALVESTON  HSG  AUTH  

GARLAND  HSG  AUTH  

HARRIS  COUNTY  HSG  &  COMM  DEVT  AGENCY 

HOUSTON  HSG  AUTH  

HSG  AUTH  OF  BEAUMONT 

HSG  AUTH  OF  DALLAS  

HSG  AUTH  OF  PLANO  

HSG  AUTH  OF  PORT  ARTHUR  

MESQUITE  HSG  AUTH 

PASADENA  (CITY  OF) 

WICHITA  FALLS  HSG  ASSIST  PROG  

DAVIS  COUNTY  HSG  AUTH  

HSG  AUTH  OF  THE  COUNTY  OF  SALT  LAKE 

VIRGINIA  HSG  DEVT  AUTH  

HA  CITY  OF  SPOKANE 

HA  CITY  OF  TACOMA  

HA  CITY  OF  VANCOUVER 

HA  CITY  OF  WALLA  WALLA  

HA  OF  CITY  OF  SEATTLE  

HSG  AUTH  CITY  OF  EVERETT  

HSG  AUTH  OF  LONGVIEW  

HSG  AUTH  OF  SNOHOMISH  COUNTY 

CHIPPEWA  CO.  HSG  AUTH 

HSG  AUTH  OF  THE  CITY  OF  APPLETON  

MILWAUKEE  CO  HA  „„. 

WISCONSIN  HSG  &  ECONOMIC  DEV  AUTH  

HSG  AUTH  OF  THE  CITY  OF  CHEYENNE  

Totals  for  Terminations/Opt-outs  (Vouchers)  .... 
Grand  Total  


Address 


414  N  EVANS.  MCMINNVILLE.  OR  97128 

177  DAY  ISLAND  RD.  EUGENE,  OR  97401   

1250  SE  QUEEN  AVE,  ALBANY.  OR  97321  

506  E  2ND.  THE  DALLES.  OR  97058  

1508  EXCHANGE,  ASTORIA,  OR  97103  

200  ROSS  ST.  PITTSBURGH,  PA  15219 

P  0  BOX  11579,  ROCK  HILL,  SC  29731    

P  0  BOX  2828.  SPARTANBURG.  SC  29304  

P  O  DRAWER  969,  FLORENCE.  SC  29503 

P  O  BOX  10047.  GREENVILLE.  SC  29603  

1805  WEST  FULTON  ST.  RAPID  CITY.  SD  57702  .... 

PO  BOX  362.  VERMILLION,  SD  57069  

P  O  BOX  59,  JOHNSON  CITY.  TN  37605 

P  O  BOX  3629,  KNOXVILLE,  TN  37937  

404  J.  ROBERTSON  PKWY.  STE  1114.  NASH- 
VILLE-DAVIDSON, TN  37243. 

118  BROADWAY.  STE  400.  SAN  ANTONIO.  TX 
78205. 

2377  N.  STEMMONS  FREEWAY.  STE  201,  DALLAS. 
TX  75207. 

P  0  BOX  430.  1201  E.  13TH.  ST..  FORT  WORTH, 
TX  76101. 

920  53RD  ST.  GALVESTON.  TX  77550  

P  O  BOX  469002.  701  CLARK  ST..  GARLAND.  TX 
75046. 

3100  TIMMONS  LANE  STE  200,  HOUSTON.  TX 
77027. 

2640  FOUNTAIN  VIEW.  HOUSTON.  TX  77057  

P  0  BOX  1312.  4925  CONCORD  RD.,  BEAUMONT, 
TX  77704. 

3939  N.  HAMPTON  RD.,  DALLAS.  TX  75212  

1111  AVE  H.  BLDG.  A.  PLANO,  TX  75074  

P  O  BOX  2295.  920  DEQUEEN  BLVD.,  PORT  AR- 
THUR, TX  77643. 

P  0  BOX  850137,  720  N.  EBRITE.  MESQUITE.  TX 
75185. 

P  O  BOX  672,  PASADENA,  TX  77501   

P  0  BOX  1431.  1300  SEVENTH  ST..  WICHITA 
FALLS.  TX  76307. 

P  O  BOX  328.  FARMINGTON.  UT  84025 

3595  S.  MAIN  ST.  SALT  LAKE  CITY.  UT  84115 

601  S.  BELVIDERE  ST.  RICHMOND.  VA  23220 

W.  55TH  MISSION,  STE  104,  SPOKANE.  WA  99201 

902  SOUTH  "L"  ST,  TACOMA.  WA  98405  

500  OMAHA  WAY,  VANCOUVER.  WA  98661  

411  W.  MAIN  ST.  WALLA  WALLA,  WA  99362  

120  SIXTH  AVE  NORTH,  SEATTLE.  WA  98109  

3107  COLBY  AVE,  EVERETT.  WA  98206  

1207  COMMERCE  AVE,  LONGVIEW.  WA  98632 

12625  4TH  AVE  W.  STE  200.  EVERETT.  WA  98204 

711  NORTH  BRIDGE  ST.  CHIPPEWA.  Wl  54729 

525  NORTH  ONEIDA  ST.  APPLETON.  Wl  54911  

COURTHOUSE  ANNEX  RM  310.  907  N  10TH  ST, 
MILWAUKEE,  Wl  53233. 

P  O  BOX  1728.  MADISON,  Wl  53701   

3304  SHERIDAN  AVE.  CHEYENNE,  WY  82009  


Units 


80 

243 

12 

48 

60 


18 
47 

248 
40 

4 

268 

35 
20 

14 
99 

248 
12 

191 

90 

12 

3 

158 
42 
40 
12 
64 
59 

44 

75 


9,802 


52.784 


Award 


20 

109.765 

30 

102.168 

34 

151.123 

29 

135.430 

24 

62.237 

107 

379.325 

21 

68.508 

148 

617.168 

57 

209.511 

289 

1,201,463 

29 

149.623 

5 

10.987 

15 

49.711 

206 

519.848 

6 

13.887 

368.976 

1.986.226 

64.037 

198.851 
429.624 

405.645 

88.856 
195.168 

1 ,646,636 

220,584 

16.520 

1.375,675 

157,308 
76,924 

53.518 

456.845 

2.282.234 

63,700 
772.580 
393.785 

34,409 

15.063 
906.596 
104.076 
202.205 

22.880 
287.516 
226.254 

173.813 
227.952 


$52,146,523 


$424,249,176 
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[FR  Doc.  99-i054  Filed  1-28-99;  8:45  am] 
WLUNO  COOe  «10-3»-P 


DEPARTMB4T  OP  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FtR>4432-N-04] 

Federal  Property  Suitable  as  Facilities 
to  Assist  th#  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  fof  Community  Planning  and 
Developmei^,  HUD. 
ACTION:  Notifce. 

summary:  Tiiis  Notice  identifies 
unutilized.  Underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  by  suitability  for  possible  use  to 
assist  the  boneless. 
EFFECTIVE  DA(tE:  January  29,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Cbvelopment,  Room  7256, 
451  Seventh'Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TTY 
number  for  t^e  hearing-  and  speech- 
impaired  (2P2)  708-2565,  (these 
telephone  niimbers  are  not  toll-free),  or 
call  the  toll-k«e  Title  V  information  line 
at l-800-92t-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  \Vith  the  December  12,  1998 
court  order  in  National  Coalition  for  the 
Homeless  v.  n/eterans  Administration, 
No.  88-2503]-OG  (D.D.C.),  HUD 
publishes  a  I^otice,  on  a  weekly  basis, 
identifying  Unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  aiinouncing  that  no 
additional  pi  operties  have  been 
determined  s  uitable  or  unsuitable  this 
week. 

Dated:  Janiury  21. 1999. 

Fred  Kamas,  r., 

Deputy  Assistant  Secretary  for  Economic 
Development. 

IFR  Doc.  99-1(159  Filed  1-28-99;  8:45  am] 

MUMO  COOC  42I0-4»4I 


DEPARTMENT  OF  THE  INTERIOR 

Agency  Infofmation  Collection 
Activities  Under  OMB  Review 

AGENCY:  Office  of  American  Indian 
Trust.  Interio^. 

ACTION:  Notic 


ide. 


SUMMARY:  In  fcompliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501.  et  seq.)^  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 


abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden.  Specifically,  the 
Department  of  the  Interior  invites 
comments  by  the  pubhc  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  a  practical  use;  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 
ways  to  enhance  the  quahty,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and  minimizing  the  burden  of 
collection  on  those  who  are  to  respond. 
DATES:  OMB  has  up  to  60  days  to 
approve  or  disapprove  this  information 
collection  but  may  respond  after  30 
days;  therefore,  public  comments 
should  be  submitted  to  OMB  on  or 
before  March  1,  1999. 
ADDRESSES:  Comments  should  be  sent 
to:  Desk  Officer  for  the  Interior 
E)epartment,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
D.C.  20503.  Copies  of  any  comments 
should  be  sent  to:  Director,  Office  of 
American  Indian  Trust,  United  States 
Department  of  the  Interior,  1849  C 
Street,  NW.  MS  2472  MIB,  Washington, 
D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Lohah  Homer,  Director,  Office 
of  American  Indian  Trust,  United  States 
Department  of  the  Interior,  1849  C 
Street.  NW,  MS  2472  MIB,  Washington, 
D.C.20240.  Telephone:  (202)  208-3338. 
SUPPLEMENTARY  INFORMATION: 

Title:  Evaluation  of  the  Performance 
of  Trust  Functions  Performed  by  Tribes 
under  Self-Governance  Compacts  (OMB 
Control  No.  1076-0146).  This  is  a 
request  for  an  extension  of  a  currently 
approved  information  collection. 

Abstract:  This  collection  of 
information  will  be  made  to  ensure 
compliance  with  25  U.S.C.  458cc(d) 
which  requires  that  the  Secretary  of  the 
Interior  monitor  the  performance  of 
trust  functions  which  have  been 
assumed  under  Self-Governance 
funding  agreements  negotiated  between 
the  Secretary  and  an  Indian  Tribe/ 
Consortia  (hereinafter  the  respondent). 

This  information  collection  addresses 
those  statutory  and  regulatory 
performance  requirements  imposed 
upon  the  respondent  through  the 
assumption  of  a  particular  trust 
function,  through  a  formal  Self- 
Governance  agreement  pursuant  to  the 


Self-Governance  Act  (P.L.  103-413) 
which,  if  not  performed  properly,  may 
create  imminent  jeopardy  to  a  trust 
asset.  The  information  will  be  used  by 
the  Department  of  the  Interior  to 
determine  if  there  is  imminent  jeopardy 
to  any  asset  held  in  trust  by  the  United 
States  for  an  Indian  Tribe  or  individual 
Indian  that  are  being  managed  by  a 
Tribe/Consortium  on  behalf  of  the 
United  States  pursuant  to  a  Self- 
Governance  agreement. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  this  collection  is  1076-0146. 
The  Federal  Register  Notice  writh  a  60- 
day  comment  period  soliciting 
comments  on  this  collection  of 
information  was  published  on 
November  6,  1998  (Vol.  63,  No.  215, 
Page  60016).  There  were  no  comments 
received. 

Burden  Statement:  There  is  no 
preliminary  work  nor  is  any  follow-up 
work  required  of  the  respondents.  There 
are  no  forms  to  complete.  The  annual 
hour  burden  is  calculated  by  the  amount 
of  time  that  the  reviewer  spends  at  each 
program  site  interviewring  the 
respondents  and  collecting  file 
information.  Currently  there  are  63 
respondents.  The  time  required  ranges 
from  4  persop/hours  to  80  person/hours. 
Based  on  the  size  and  complexity  of  the 
current  programs,  the  average  hours 
spent  for  each  annual  evaluation  is 
estimated  at  24  person/hours.  63  x  24  = 
1,512  person/hours  per  year  for  the 
collection  of  information. 

Dated:  January  25, 1999. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  99-2179  Filed  1-2S-99;  8:45  am] 
BtLUNO  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collections  Submitted  to 
the  Office  of  Management  and  Budget 
for  Approval  Under  the  Paperwork 
Reduction  Act 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  information  collection; 

request  for  comments. 

SUMMARY:  The  collection  of  information 
described  below  has  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995.  Copies  of  the  specific 
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information  collection  requirements, 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Service  Information  Collection 
Clearance  Officer  at  the  address 
provided  below. 

DATES:  Consideration  will  be  given  to  all 
comments  received  on  or  before  March 
1. 1999.  0MB  has  up  to  60  days  to 
approve  or  disapprove  information 
collection  but  may  respond  after  30 
days.  Therefore,  to  ensure  maximum 
consideration,  OMB  should  receive 
public  comments  by  the  above 
referenced  date. 

ADDRESSES:  Comments  and  suggestions 
on  the  requirement  should  be  sent  to 
Rebecca  Mullin,  Service  Information 
Collection  Clearance  Officer,  U.S.  Fish 
and  Wildlife  Service,  ms  860 — ARLSQ, 
1849  C  Street,  NW,  Washington,  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
Rebecca  A.  Mullin  at  703/358-2287,  or 
electronically  to  rmullin@fws.gov. 

SUPPLEMENTARY  INFORMATION:  The  OMB 
regulations  at  5  CFR  part  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  On  Monday, 
August  24, 1998,  the  U.S.  Fish  and 
Wildlife  Service  (Service)  was  given 
emergency  approval  by  OMB  for 
collection  of  information  in  order  to 
continue  the  grants  programs  currently 
conducted  under  the  North  American 
Wetlands  Conservation  Act  (Pub.  L. 
101-233,  as  amended;  December  13, 
1989).  The  assigned  OMB  information 
collection  control  number  is  1018-0100, 
and  temporary  approval  expires  in 
February  1999.  The  Service  is 
requesting  a  three  year  term  of  approval 
for  this  information  collection  activity. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

The  Service  previously  published  a 
60-day  notice  on  the  information 
collections  associated  with  these  grants 
programs  (63  FR  49706;  Thursday. 
September  17, 1998).  The  comment 
period  for  this  notice  expired  on 
November  16,  1998,  and  the  Service  is 
in  this  notice  requesting  comment  for 
the  30-day  period  following  the  date  of 
publication  in  the  Federal  Register.  No 
comments  were  provided  to  the  Service 


Information  Collection  Clearance  Officer 
as  a  result  of  the  September  17  notice. 

Comments  are  invited  on  :  (1) 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (3)  ways  to 
enhance  the  quality,  utiUty  and  clarity 
of  the  information  to  be  collected;  and, 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents. 

fitte:  Information  Collection  In 
Support  of  Grant  Programs  Authorized 
by  the  North  American  Wetlands 
Conservation  Act  of  1989  (NAWCA). 

Approval  Number:  1018-0100. 

Service  Form  Numberfs):  N/A. 

Description  and  Use:  The  North 
American  Waterfowl  Management  Plan 
(NAWMP).  first  signed  in  1986.  is  a 
tripartite  agreement  among  Canada, 
Mexico  and  the  United  States  to 
enhance,  restore  and  otherwise  protect 
continental  wetlands  to  benefit 
waterfowl  and  other  wetland  associated 
wildlife  through  partnerships  between 
and  among  the  private  and  public 
sectors.  Because  the  1986  NAWMP  did 
not  carry  with  it  a  mechanism  to 
provide  for  broadly-based  and  sustained 
financial  support  for  wetland 
conservation  activities,  Congress  passed 
and  the  President  signed  into  law  the 
NAWCA  to  fill  that  ftmding  need.  The 
purpose  of  NAWCA,  as  amended,  is  to 
promote  long-term  conservation  of 
North  American  wetland  ecosystems 
and  the  waterfowl  and  other  migratory 
birds,  fish  and  wildlife  that  depend 
upon  such  habitat  through  partnerships. 
Principal  conservation  actions 
supported  by  NAWCA  are  acquisition, 
enhancement  and  restoration  of 
wetlands  and  wetlands-associated 
habitat. 

As  well  as  providing  for  a  continuing 
and  stable  funding  base,  NAWCA 
establishes  an  administrative  body, 
made  up  of  a  State  representative  from 
each  of  the  four  Flyways.  three 
representatives  from  wetlands 
conservation  organizations,  the 
Secretary  of  the  Board  of  the  National 
Fish  and  Wildlife  Foundation,  and  the 
Director  of  the  Service.  This 
administrative  body  is  chartered,  under 
the  Federal  Advisory  Committee  Act,  by 
the  U.S.  Department  of  the  Interior  as 
the  North  American  Wetlands 
Conservation  Council  (Council).  As 
such,  the  purpose  of  the  Council  is  to 
recommend  wetlands  conservation 
project  proposals  to  the  Migratory  Bird 
Conservation  Commission  (MBCC)  for 
funding. 


Subsection  (c)  of  Section  5  (Council 
Procedures)  provides  that  the  ".  .  . 
Council  shall  establish  practices  fmd 
procedures  for  the  carrying  out  of  its 
functions  under  subsections  (a)  and  (b) 
of  this  section  .  .  ."which  are 
consideration  of  projects  and 
recommendations  to  the  MBCC, 
respectively.  The  means  by  which  the 
Council  decides  which  project 
proposals  are  important  to  recommend 
to  the  MBCC  is  through  grants  programs 
that  are  coordinated  through  the 
Council  Coordinator's  office  (NAWWO) 
within  the  Service. 

Competing  for  grant  funds  involves 
applications  from  partnerships  that 
describe  in  substantial  detail  project 
locations  and  other  characteristics,  to 
meet  the  standards  established  by  the 
Council  and  the  requirements  of 
NAWCA.  The  Council  Coordinator's 
office  publishes  and  distributes 
Standard  and  Small  Grants  instructional 
booklets  that  assist  the  applicants  in 
formulating  project  proposals  for 
Council  consideration.  The  instructional 
booklets  and  other  instruments,  e.g.. 
Federal  Register  notices  on  request  for 
proposals,  are  the  basis  for  this 
information  collection  request  for  OMB 
clearance.  Information  collected  under 
this  program  is  used  to  respond  to  such 
needs  as:  audits,  program  planning  and 
management,  program  evaluation. 
Government  Performance  and  Results 
Act  reporting.  Standard  Form  424 
(Application  For  Federal  Assistance), 
grant  agreements,  budget  reports  and 
justifications,  public  and  private 
requests  for  information,  data  provided 
to  other  programs  for  databases  on 
similar  programs.  Congressional 
inquiries  and  reports  required  by 
NAWCA.  etc. 

In  summary,  information  collection 
under  these  programs  is  required  to 
obtain  a  benefit,  i.e.,  a  cash 
reimbursable  grant  that  is  given 
competitively  to  some  applicants  based 
on  eligibility  and  relative  scale  of 
resource  values  involved  in  the  projects. 
The  information  collection  is  subject  to 
the  Paperwork  Reduction  Act 
requirements  for  such  activity,  which 
includes  soliciting  comments  from  the 
general  public  regarding  the  nature  and 
burden  imposed  by  the  collection. 

Frequency  of  Collection:  Occasional. 
The  Small  Grants  program  has  one 
project  proposal  submissions  window 
per  year  and  the  Standard  Grants 
program  has  two  per  year. 

Description  of  Respondents: 
Households  and/or  individuals; 
business  and/or  other  for-profit;  not-for- 
profit  institutions;  farms;  Federal 
Government;  and  State,  locai  and/or 
Tribal  governments. 
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I 

Estimawd  Completion  Time:  The 
reporting  t>urden,  or  time  involved  in 
writing  piiiject  proposals,  is  estimated 
to  be  80  hburs  for  a  Small  Grants 
submission  and  400  hours  for  a 
Standard  prants  submission. 

Numbek  of  Respondents:  It  is 
estimated  that  150  proposals  will  be 
submitted  each  year,  70  for  the  Small 
Grants  program  and  80  for  the  Standard 
Grants  program. 

Dated:  Ja^iuary  13, 1999. 
Jamie  Rap|  laport  Clark, 

Director,  Fi  ih  and  Wildlife  Service. 

[FR  Doc.  9c  -2164  Filed  l-2a-99;  8:45  ami 
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DEPARTHJiENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangened  Species  Permit 
Applications 

agency:  Fish  and  Wildlife  Service. 
ACTION:  Notice  of  receipt  of  permit 
apphcatioas. 


SUMMARY:  The  following  appUcants  have 
applied  far  a  scientific  research  permit 
to  conduc  certain  activities  with 
endangere  d  species  pursuant  to  section 
10(a)(l)(Al  of  the  Endangered  Species 
Act  of  197|3,  as  amended  (16  USC  1531 
et  seq.). 

Permit  I  Jo.:  TE-007200. 

Applicant:  Bryan  G.  Carey,  Riverside, 
Cahfomia 

The  apF  licant  requests  a  permit  to 
take  (harai  is  by  survey]  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  qujno)  and  the  Delhi  Sands 
flower-lo\^ng  fly  (Rhaphiomidas 
terminatus  abdominalis)  in  conjunction 
with  pres0nce  or  absence  surveys 
throughout  each  species'  range  for  the 
purpose  of  enhancing  their  survival. 

Permit  ^o.:  TE-834489. 

Applicctnt:  Stacie  Tennant,  Costa 
Mesa,  California. 

The  applicant  requests  a  permit 
amendment  to  take  (harass  by  survey) 
the  Quinoi  checkerspot  butterfly 
(Euphydr)  as  editha  quino]  in 
conjuncti(  m  with  presence  or  absence 
surveys  throughout  Riverside,  Orange, 
and  San  Eiego  Counties.  California  for 
the  purpoi  ie  of  enhancing  its  survival. 

Permit  No.:  TE-007216. 

Applicant:  Kenneth  J.  Halama,  Irvine, 
Cahfomia 

The  apf  licant  requests  a  permit  to 
take  (harais  by  survey)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  qui  no)  in  conjunction  with 
presence  ( ir  absence  surveys  throughout 
Riverside,  Orange,  and  San  Diego 


Counties,  California  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.:  TE-787645. 

Applicant:  Thomas  Olsen  Associates, 
Incorporated,  Hemet,  California. 

The  applicant  requests  a  permit 
amendment  to  take  (harass  by  survey) 
tte  Quino  checkerspot  butterfly 
[Euphydryas  editha  quino)  in 
conjunction  with  presence  or  absence 
surveys  throughout  Riverside  and  San 
Diego  Coimties,  California  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.:  TE-007277. 

Applicant:  Carol  A.  Hertzog,  Vista, 
Cahfomia. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  in  conjunction  with 
presence  or  absence  surveys  throughout 
the  range  of  the  species  range  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.:  TE-004939. 

Applicant:  Gordon  Pratt,  Riverside, 
Cahfomia. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect  for 
captive  propagation,  handle,  and 
release)  the  Quino  checkerspot  butterfly 
[Euphydryas  editha  quino)  and  take 
(harass  by  survey)  the  Laguna 
Mountains  skipper  [Pyrgus  ruralis 
lagunae)  in  conjunction  with  presence 
and  absence  surveys  and  scientific 
research  throughout  each  species'  range 
for  the  purpose  of  enhancing  their 
survival. 

DATES:  Written  comments  on  these 
permit  applications  must  be  received  by 
March  1, 1999. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 
Division  of  Recovery,  Planning  and 
Permits,  Ecological  Services,  Fish  and 
Wildhfe  Service,  911  N.E.  11th  Avenue, 
Portland,  Oregon  97232-4181;  Fax: 
(503)  231-6243.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  submitting  comments. 
All  comments  received,  including 
names  and  addresses,  will  become  part 
of  the  official  administrative  record  and 
may  be  made  available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above;  telephone: 
(503)  231-2063.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  requesting  copies  of 
documents. 


Dated:  )anuary  25,  1999. 
Thomas  J.  Dwytr, 

Acting  Regional  Director,  Region  1,  Portland, 
Oregon. 

(FR  Doc.  99-2212  Filed  1-28-99;  8:45  ami 
BtUMQ  CODE  431»-SS-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-015-M-1610-00;  Q9-0080] 

Notice  of  Prohibited  Acts 

AGENCY:  Bureau  of  Land  Management, 

Lakeview  District. 

ACTION:  Notice  of  Prohibited  Acts. 

SUMMARY:  The  Lakeview  District  is 
pubhshing  certain  closures  and 
restrictions  for  the  purpose  of 
establishing  a  supplemental  rule  for  the 
protection  of  persons  and  resources. 
Pursuant  to  43  CFR  1610.7-2  and 
8364.1,  the  following  restriction  was 
issued  and  published  as  an  emergency 
closure  to  firewood  gathering  and 
cutting  in  the  Lost  Forest/Sand  Dunes 
Area  of  Critical  Environmental  Concern 
(ACEC)  in  the  Federal  Register:  October 
20,  1998  (Volume  63,  Number  202,  Page 
56042).  Pursuant  to  43  CFR  8364.1.  this 
notice  establishes  the  emergency  closure 
as  a  supplemental  mle. 
PENALTIES:  Violation  of  this  closure  is 
punishable  by  a  fine  not  to  exceed 
$100,000  and/or  imprisonment  not  to 
exceed  12  months.  Authority  for  this 
penalty  is  found  in  43  CPU  8360.0-7. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  R.  Florence,  Manager,  Lakeview 
Resource  Area,  P.O.  Box  151,  Lakeview, 
OR  97639,  or  telephone  (541)  947-2177. 

Dated:  January  14. 1999. 
Scott  R.  Florence, 
Acting  District  Manager. 
|FR  Doc.  99-2076  Filed  1-28-99;  8:45  am) 
BILUNO  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-OSO-1 1 1 0-04;  GP90083] 

Seasonal  Closure  (Dec  1  to  May  1)  of 
BLM  Road  6578  South  Boundary 
Forest  Management  Project 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  is  hereby  given  that  BLM 
Road  6578,  located  in  Crook  County, 
Oregon  (Township  15  South,  Range  21 
East,  Sections  25  and  36;  Township  15 
South,  Range  22  East,  Sections  30  and 
31;  Township  16  South,  Range  21  East, 


Federal  Register /Vol.  64,  No.  19 /Friday,  January  29,  1999 /Notices 


4699 


Sections  1.  2,  3,  8,  9, 10,  and  11; 
Township  16  South,  Range  22  East, 
Section  6)  is  closed  to  motorized 
vehicles  from  December  1  to  May  1 , 
effective  immediately. 

The  aforementioned  lands  located  in 
Crook  Coimty,  Oregon,  are  seasonally 
closed  to  motor  vehicles  from  December 
1  to  May  1  each  year.  The  purpose  of  the 
closure  is  to  minimize  harassment  and 
poaching  of  wildlife  and  to  protect  soil 
and  watershed  resources  from  vehicle 
damage. 

Exemptions  to  this  closure  will  apply 
to  administrative  and  law  enforcement 
personnel  of  the  BLM,  Forest  Service, 
affected  landowners  who  may  require 
access,  Oregon  Department  of  Fish  and 
Wildlife,  and  personnel  performing  law 
enforcement,  firefighting,  or  other 
emergency  duties. 

This  decision  is  part  of  the 
implementation  of  the  South  Boundary 
Forest  Management  Project, 
Environmental  Assessment  and 
Decision  Notice  (EA  iOregon-054-98- 
049)  signed  by  Harry  R.  Cosgriffe,  Area 
Manager,  BLM  Central  Oregon  Resource 
Area,  on  February  8, 1996. 

The  Authority  for  this  closure  also 
comes  from  43  CFR  8364.1  (a):  Closure 
and  restriction  orders.  Violation  of  this 
closure  order  is  punishable  by  a  fine  not 
to  exceed  $1000  and/ or  imprisormient 
not  to  exceed  12  months  as  provided  in 
43  CFR  8360.0-7. 

A  more  specific  location  of  public 
lands  under  this  closure  can  be  obtained 
at  the  BLM  Prineville  District  Office. 
FOR  ADDITIONAL  INFORMATION  CONTACT: 
Mark  Lesko,  National  Resources 
Specialist,  or  Jan  Hanf,  Wildlife 
Biologist,  BLM  Prineville  District  Office, 
P.O.  Box  550,  Prineville,  OR  97754, 
telephone  number  541-416-6700. 

Dated:  January  19, 1999. 
Harry  R.  Cosgriffe, 

Area  Manager,  Central  Oregon  Resource  Area. 
(FR  Doc.  99-2103  Filed  1-28-99;  8:45  am) 
BILLING  CODE  4310-43-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-932-41 20-05;  OKNM  101735] 

Invitation  To  Participate;  Exploration 
for  Coal  in  Oklahoma 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Members  of  the  public  are 
hereby  invited  to  participate  with 
Farrell  Cooper  Mining  Company  on  a 
pro  rata  cost  sharing  basis,  in  a  program 


for  the  exploration  of  coal  deposits 
owned  by  the  United  States  of  America. 
The  lands  are  located  in  Haskell  and 
Sequoyah  Counties,  Oklahoma,  and  are 
described  as  follows: 

T.  11  N..  R.  21  E.,  Indian  Meridian 

Sec.  25.  SEV4.  EV2NEV4,  SWV«NEV«; 

Sec.  36.  EV2,  SVV'A.  EVzNW'A; 
T.  11  N.,  R.  22  E.,  Indian  Meridian 

Sec.  19.  Lot  4.  SE'ASVV'A.  SV2SEV«; 

Sec.  29,  NVVV*.  NV2SWV4; 

Sec.  30,  Lots  1-4,  EV2.  EV2WV2: 

Sec.  31.  Lots  1-4.  EV2WV2.  NE'ANE'/i, 
VVV2NEV4.  SWV4SEV4: 

Containing  2.342.16  acres  more  or  less. 

Interested  parties  may  obtain  a 
complete  description  of  the  lands 
covered  in  the  license  application  by 
contacting  Farrell  Cooper  Mining 
Company,  or  the  Bureau  of  Land 
Management  New  Mexico  State  Office, 
Solid  Minerals  Adjudication,  P.O.  Box 
27115,  Santa  Fe,  New  Mexico  87502- 
0115.  Any  parties  electing  to  participate 
in  this  exploration  program  shall  notify 
in  writing,  both  the  State  Director, 
Bureau  of  Land  Management,  New 
Mexico  State  Office,  P.O.  Box  27115, 
Santa  Fe,  New  Mexico  87502-0115,  and 
Farrell  Cooper  Mining  Company,  P.O. 
Box  11050,  Fort  Smith,  Arkansas  72917. 
Such  written  notice  must  include  a 
justification  for  wanting  to  participate 
and  any  recommended  changes  in  the 
exploration  plan  with  specific  reasons 
for  such  changes.  The  notice  must  be 
received  no  later  than  30-calendar  days 
after  the  publication  of  this  notice  in  the 
Federal  Register. 

This  proposed  exploration  program  is 
for  the  purpose  of  determining  the 
quality  and  quantity  of  the  coal  in  the 
area  and  will  be  conducted  pursuant  to 
an  exploration  plan  to  be  approved  by 
the  Bureau  of  Land  Management.  A 
copy  of  the  exploration  plan  as 
submitted  by  Farrell  Cooper  Mining 
Company  may  be  examined  at  the 
Bureau  of  Land  Management,  New 
Mexico  State  Office,  1474  Rodeo  Road, 
Santa  Fe,  New  Mexico  87502,  and  the 
Tulsa  Field  Office,  7906  East  33rd 
Street,  Suite  101,  Tulsa,  Oklahoma 
74145. 

Dated:  January  19.  1999. 
Richard  A.  Whitley, 

Associate  State  Director. 

[FR  Doc.  99-2074  Filed  1-28-99;  8:45  am) 

BILUNG  CODE  4310-84-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-078-99-1310-00) 

Notice  of  Availability  of  the  Final 
Supplemental  Environmental  Impact 
Statement  (SEIS)  on  Oil  and  Gas 
Leasing  in  the  Gienwood  Springs 
Resource  Area 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  Pursuant  to  sec.  202  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  and  Bureau  of  Land 
Management  (BLM)  regulations  in  CFR 
1610.5-5,  BLM  proposes  to  amend  the 
Resource  Management  Plan  (RMP)  for 
its  Gienwood  Springs  Resource  Area 
(GSRA).  As  described  in  a  Notice  of 
Intent  published  on  April  21.  1997  (62 
FR  19349),  BLM  has  prepared  a 
supplemental  EIS  on  the  impacts  of  oil 
and  gas  development  in  the  GSRA.  On 
March  17,  1998.  an  additional  Notice  of 
Intent  (63  FR  13068)  expressed  BLM's 
intent  to  include  lands  in  the  Naval  Oil 
Shale  Reserves  (NOSR)  in  the  SEIS  and 
the  RMP  amendment.  On  June  18.  1998. 
a  Notice  of  Availability  of  the  Draft 
supplemental  EIS  was  published  (63  FR 
33385).  Review  of  the  Draft  continued 
through  November  23,  1998.  The  Final 
SEIS  is  now  available. 

Copies  of  the  Final  SEIS  will  be 
available  at  the  following  BLM  offices: 
the  Gienwood  Springs  Resource  Area 
Office,  50629  Highway  6  &  24, 
Gienwood  Springs,  Colorado.  81602;  the 
Grand  Junction  District  Office.  2815  H 
Road.  Grand  Junction.  Colorado.  81506; 
and  the  Colorado  State  Office.  2850 
Youngfield  Street,  Lakewood,  Colorado, 
80215. 

DATES:  Comments  will  be  accepted  until 
March  1,  1999.  Should  you  choose  to 
comment,  please  indicate  whether  BLM 
is  free  to  release  copies  of  your 
comment  for  public  review.  BLM 
planning  regulations  provide  for 
administrative  review  by  the  BLM 
Director  for  those  who  participated  in 
the  planning  process  and  who  would  be 
adversely  affected  by  selection  of  the 
Preferred  Alternative  and  approval  of 
the  Proposed  RMP  Amendment.  Those 
who  wish  to  protest  to  the  BLM  Director 
must  do  so  my  March  1, 1999. 
ADDRESSES:  Comments  should  be  sent  to 
the  Area  Manager,  Gienwood  Springs 
Resource  Area,  Bureau  of  Land 
Management,  P.O.  Box  1009,  Gienwood 
Springs,  CO  81602.  ATTN:  Oil  and  Gas 
SEIS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Moore,  (970)  947-2824. 
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Mark  T.  Mo  rse, 

District  Mar  ager. . 

[FR  Doc.  99-  -2108  Filed  1-28-99;  8:45  am) 

BILLING  CODB4310-^B-P 


DEPARTMENT  OF  INTERIOR 
Bureau  of  jLand  Management 

[{CO-017-9|-1 330-00)  (DES-98-57)] 

Notice  of  Availability  of  Draft 
Environmental  Impact  Statement; 
Correction 

AGENCY:  Biu^au  of  Land  Management, 
Interior. 

ACTION:  Nc  tice;  correction. 


SUMMARY:  The  Bureau  of  Land 
Management  published  a  document  in 
the  Federal  Register  of  January  12, 
1999,  concerning  the  availability  of  a 
draft  Envii  onmental  Impact  Statement 
for  the  Colarado  Sodium  Products 
Developmi  snt  Project  located  in  Rio 
Blanco  Coi  mty  and  Garfield  County, 
Colorado. '  The  document  contained  an 
incorrect  public  meeting  location. 

FOR  FURTHlR  INFORMATION  CONTACT: 
Larry  Shuis.  970-878-3501. 

Correction 

In  the  Fideral  Register  of  January  12, 
1999,  in  FR  Doc.  99-605,  on  page  1819, 
in  the  thiri  column,  correct  the  second 
location.  Town  Hall  Council  Chambers, 
222  Grand  Valley  Way,  Parachute, 


Colorado  to  read  Grand  Valley  High 
School,  100  E.  2nd  Street,  Parachute. 
Colorado. 

Dated:  January  20,  1999. 
)ohn  J.  Mehlhoff, 

Resource  Area  Manager,  White  River 
Resource  Area. 
[FR  Doc.  99-2101  Filed  1-28-99;  8:45  am] 

BILLING  CODE  4310-33-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

60  Day  Notice  of  Intention  To  Request 
Clearance  of  Collection  of  Information; 
Opportunity  for  Public  Comment 

AGENCY:  Department  of  the  Interior, 
National  Park  Service,  Yukon-Charley 
Rivers  National  Preserve. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  National  Park  Service 
(NPS)  in  conjunction  with  a  natural 
resource  protection  council  including 
members  from  the  Air  Force  and  a 
number  of  state  and  federal  land 
management  agencies  is  proposing  in 
1999  to  conduct  surveys  of  persons 
using  selected  Alaskan  Military 
Operations  Areas  where  Air  Force 
training  occurs.  In  one  of  these  surveys, 
visitors  to  Harding  Lake  and  Chena 
River  State  Recreation  Areas  will  be 
asked  about  their  expectation 
concerning  Air  Force  training  and  the 
impacts  of  reported  overflights  on  their 
activities  and  experiences. 


Estimated  number  of 

Re- 
sponses 

Burden 
hours 

Alaskan  Military  Oper- 
ations Areas 
On-Site  Visitor  Sun/ey 

1890 

630 

Under  provisions  of  the  Paperwork 
Reduction  Act  of  1995  and  5  CFR  Part 
1320,  Reporting  and  Record  Keeping 
Requirements,  the  National  Park  Service 
is  soliciting  comments  on  the  need  for 
gathering  the  information  in  the 
proposed  surveys.  The  NPS  also  is 
asking  for  comments  on  the  practical 
utility  of  the  information  being 
gathered;  the  accuracy  of  the  burden 
hour  estimate;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  to  respondents, 
including  use  of  automated  information 
collection  techniques  or  other  forms  of 
information  technology. 


The  NPS  goal  in  conducting  these 
surveys  is  to  assess  the  effectiveness  of 
current  mitigation  efforts  in  limiting 
impacts  of  Air  Force  training  activity  on 
human  users  of  Alaskan  Military 
Operations  Areas. 

DATES:  Public  comments  will  be 
accepted  on  or  before  March  30, 1999. 

SEND  COMMENTS  TO:  Darryll  R.  Johnson, 
USGS/BRD/FRESC/UWFS,  College  of 
Forest  Resources,  Box  352100. 
University  of  Washington,  Seattle,  WA 
98195-2100;  or  Mark  E.  Vande  Kamp, 
USGS/BRD/FRESC/UWFS,  College  of 
Forest  Resources,  Box  352100, 
University  of  Washington,  Seattle,  WA 
98195-2100. 

FOR  FURTHER  INFORMATION  CONTACT: 
Darryll  R.  Johnson.  Voice:  206-685- 
7404.  Email: 

<darryllj@u. Washington. edu>;  Mark  E. 
Vande  Kamp.  Voice:  206-543-0378. 
Email:  <mevk@u.washington.edu>. 

SUPPLEMENTARY  INFORMATION: 

Titles:  Alaskan  Military  Operations 
Areas  On-Site  Visitor  Survey. 

Bureau  Form  Number:  None. 

OMB  Number:  To  be  requested. 

Expiration  Date:  To  be  requested. 

Type  of  request:  Request  for  new 
clearance. 

Description  of  need:  The  National 
Park  Service  (in  conjunction  with  a 
natural  resource  protection  coimcil 
including  members  from  the  Air  Force 
and  a  number  of  state  and  federal  land 
management  agencies)  needs 
information  to  assess  the  effectiveness 
of  current  mitigation  efforts  in  limiting 
impacts  of  Air  Force  training  activity  on 
human  users  of  Alaskan  Military 
Operations  Areas. 

Automated  data  collection:  At  the 
present  time,  there  is  no  automated  way 
to  gather  this  information  because  it 
includes  expectations  and  evaluations 
visitors  associate  with  their  experiences 
in  Harding  Lake  and  Chena  River  State 
Recreation  Areas. 

Description  of  respondents:  A  sample 
of  individuals  who  use  Harding  Lake 
and  Chena  River  State  Recreation  Areas 
for  recreation  purposes. 

Estimated  average  number  of 
respondents:  1890. 

Estimated  average  number  of 
responses:  Each  respondent  will 
respond  only  one  time,  so  the  number 
of  responses  will  be  the  same  as  the 
number  of  respondents. 

Estimated  average  burden  hours  per 
response:  20  minutes. 

Frequency  of  Response:  1  time  per 
respondent. 
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Estimated  annual  reporting  burden: 
630  hours. 
Diane  M.  Cooke, 

Information  Collection  Clearance  Officer, 
WASO  Administrative  Program  Center, 
National  Park  Service. 

IFR  Doc.  99-2127  Filed  1-2&-99;  8:45  am] 

BILUNG  CODE  4310-70-M 

DEPARTMEm-  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  annoimcing 
its  intention  to  request  approval  for  the 
collection  of  information  for  30  CFR 
705,  Restriction  on  financial  interests  of 
State  employees. 

DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  March  30, 1999,  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  may  be  mailed  to 
John  A.  Trelease,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Ave,  NW,  Room 
210— SIB,  Washington,  EX:  20240. 
Comments  may  also  be  submitted 
electronically  to  jtreleas@osmre.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
John  A.  Trelease,  at  (202)  208-2783. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implementing  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13),  require  that  interested 
members  of  the  public  and  affected 
agencies  have  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8  (d)).  This  notice  identifies  an 
information  collection  activity  that  OSM 
will  be  submitting  to  OMB  for 
extension.  This  collection  is  contained 
in  30  CFR  705,  Restriction  on  financial 
interests  of  State  employees. 

OSM  has  revised  burden  estimates, 
where  appropriate,  to  reflect  current 
reporting  levels  or  adjustments  based  on 
reestimates  of  burden  or  respondents. 
OSM  will  request  a  3-year  term  approval 
for  this  information  collection  activity. 


Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  summary  of  the 
public  comments  will  accompany 
OSM's  submission  of  the  information 
collection  request  to  OMB. 

This  notice  provides  the  public  with 
60  days  in  which  to  comment  on  the 
following  information  collection 
activity: 

Title:  Restrictions  on  financial 
interests  of  State  employees,  30  CFR 
705. 

OMB  Control  Number:  1029-0067. 

Summary:  Respondents  supply 
information  on  employment  and 
financial  interests.  The  purpose  of  the 
collection  is  to  ensure  compliance  with 
section  517(g)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA),  which  places  an  absolute 
prohibition  on  having  a  direct  or 
indirect  financial  interest  in 
undergroimd  or  surface  coal  mining 
operations. 

Bureau  Form  Number:  OSM-23. 

Frequency  of  Collection:  Entrance  on 
duty  and  annually. 

Description  of  Respondents:  Any  state 
regulatory  authority  employee  or 
member  of  advisory  boards  or 
commissions  established  in  accordance 
with  state  law  or  regulation  to  represent 
multiple  interests  who  performs  any 
function  or  duty  under  the  Act. 

Total  Annual  Response:  3,321. 

Total  Annual  Burden  Hours:  1,111. 

Dated:  January  26,  1999. 
^chard  G.  Bryson, 

Chief,  Division  of  Regulatory  Support. 
[PR  Doc.  99-2216  Filed  1-28-99;  8:45  am) 

BILUNG  CODE  4310-OS-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Draft  Petition  Evaluation  Document/ 
Environmental  Impact  Statement; 
Tennessee 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 

ACTION:  Reopening  of  the  pubic 
comment  period  for  the  draft  petition 
evaluation  docimient/environmental 
impact  statement  (PED/EIS)  for  Fall 
Creek  Falls  State  Park,  Tennessee. 


SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
reopening  the  public  comment  period 
for  the  draft  PED/EIS  on  the  Fall  Creek 
Falls  State  Park  Unsuitability  Petition. 
Substantial  public  comments  received 
during  the  previous  comment  periods 
expressed  serious  concerns  regarding 
potential  environmental  and  economics 
impacts  to  Fall  Creek  Falls  State  Park 
and  Natural  Area  resulting  from  surface 
coal  mining  operations  if  conducted 
within  the  petition  area.  Consequently, 
OSM  has  decided  to  reopen  the 
comment  period  to  provide  the  public 
an  additional  opportunity  to  submit 
information  to  OSM  for  consideration  in 
the  evaluation  of  the  Fall  Creek  Falls 
State  Park  Unsuitability  Petition. 
DATES:  Comments:  OSM  will  accept 
written  comments  until  5:00  p.m. 
Eastern  time  on  April  29, 1999. 
ADDRESSES:  Electronic  or  written 
comments:  Submit  electronic  comments 
to  bbrock@osmre.gov.  Written 
comments  may  be  hand-delivered  or 
mailed  to  Beverly  Brock,  Supervisor, 
Technical  Group,  Office  of  Surface 
Mining,  530  Gay  Street,  SW,  Suite  500, 
Knoxville,  Tennessee  37902. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Brock,  Supervisor,  Technical 
Group,  Office  of  Surface  Mining,  530 
Gay  Street,  SW,  Suite  500,  Knoxville, 
Tennessee  37902.  Telephone:  (423)  545- 
4103,  ext.  146. 

SUPPLEMENTARY  INFORMATION:  OSM  has 
been  petitioned  by  Save  Our 
Cumberland  Mountains,  Tennessee 
Citizens  for  Wilderness  Planning,  and 
forty-nine  citizens  to  designate  the 
watershed  and  viewshed  of  Fall  Creek 
Falls  State  Park  and  Natural  Area, 
Tennessee,  as  unsuitable  for  all  types  of 
surface  coal  mining  operations.  OSM 
prepared  and  distributed  a  draft  PED/ 
EIS  as  required  by  Section  522(d)  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  and  the 
National  Environmental  Policy  Act  of 
1969.  The  draft  PED/EIS  evaluates  the 
potential  coal  resources  of  the  area,  the 
demand  for  coal  resources,  and  the 
impacts  of  alternative  unsuitability 
decisions  on  the  human  environment, 
the  economy,  and  the  supply  of  coal. 

On  May  1, 1998,  OSM  announced,  via 
Federal  Register  notice  (63  FR  24192), 
the  availability  of  the  draft  PED/EIS  and 
that  written  comments  on  the  draft  PED/ 
EIS  would  be  accepted  until  July  30, 
1998.  Subsequently,  OSM  reopened  the 
comment  period  from  August  21  to 
September  16, 1998  (63  FR  44925), 
because  of  the  public's  continuing 
interest  and  concerns  regarding  the 
environmental  and  economic  issues 
addressed  in  the  PED/EIS.  As  a  result  of 
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OSM  receiving  substantial  public 
comments  on  U^e  potential 
environmental  impacts  to  Fall  Creek 
Falls  State  Park]  and  Natural  Area  from 
surface  coal  mining  operations,  OSM  is 
reopening  the  public  comment  period 
until  5:00  p.m.  pastern  time  on  April  29, 
1999. 

Dated:  January  25, 1999. 

Allen  D.  Klein, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

[PR  Doc.  99-22151  Filed  1-28-99;  8:45  am] 

BtLUNQ  COO€  431(M»-M 


INTERNATIONAL  TRADE 
COMMISSION 

pnvMtlgatlon  No.  TA-201-68] 

L«nb  MMt;  Imi^rt  Investigations 

AGENCY:  United  I  States  International 
Trade  Commission. 
ACTION:  Scheduling  of  time  for  vote  on 
injury,  and  reasons  for  finding  the 
investigation  is  "extraordinarily 

compUcated." 

1 . 

EFFECTIVE  DATE:  January  26, 1999. 
SUMMARY:  The  Qommission  has 
scheduled  its  vote  in  the  injury  phase  of 
this  investigation  for  February  9, 1999, 
at  2  p.m.,  in  the  {Main  Hearing  Room, 
U.S.  International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington, 
DC.  The  Commission  is  publishing  a 
separate  Govem|nent  in  the  Sunshine 
Act  notice  for  thjs  February  9  meeting. 
The  Commissioii's  reasons  for  finding 
the  investigation  to  be  extraordinarily 
complicated  are  set  forth  in  the 
"background"  section  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Newkirk  (202-205-3190),  Office 
of  Investigations^  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington.  DC  20436.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the  TDD 
terminal  on  (2021-205-1810). 

Background:  On  January  15, 1999,  the 
Commission  determined  that 
investigation  No*  TA-201-68,  Lamb 
h4eat,  is  "extraordinarily  compHcated" 
within  the  meaning  of  section 
202(b)(2)(B)  of  the  Trade  Act  of  1974  (19 
U.S.C.  2252(b)(2|(B)).  This 
determination  allows  the  Commission  to 
take  up  to  30  additional  days  to  make 
its  injury  determination  in  this 
investigation — tliat  is.  the  Commission 
must  make  its  injury  determination 
before  the  150th  day  after  the  filing  of 
the  petition,  as  opposed  to  the  120th 
day.  Under  a  120-day  schedule,  the 
Commission  would  have  been  required 


to  make  its  injury  determination  by 
February  4.  1999.  However,  the 
Commission  plans  to  take  only  5 
additional  days,  and  has  scheduled  its 
vote  in  the  injury  phase  for  February  9. 
The  time  and  place  for  the  hearing  in 
the  remedy  phase,  should  this  phase  be 
necessary,  and  the  deadhnes  for  filing 
prehearing  and  posthearing  briefs  and 
other  submissions  relating  to  remedy, 
remain  the  same  as  previously 
announced. 

The  Commission's  decision  to 
designate  this  investigation 
"extraordinarily  compficated"  is  based 
on  the  complexity  of  the  issues  and  the 
size  of  the  record,  which  will  include  a 
substantial  amount  of  factual 
information  developed  late  in  the 
investigation  and  after  the 
Commission's  January  12  public 
hearing.  Because  the  schedule  for 
consideration  of  remedy  issues  does  not 
change,  the  5-day  extension  will  not 
impair  the  Commission's  ability  to  give 
such  issues  sufficient  consideration. 

Notice  of  institution  of  the 
investigation  and  scheduling  was 
published  in  the  Federal  Register  of 
October  23,  1998  (63  FR  56940),  and 
notice  of  the  Commission's 
determination  that  the  investigation  is 
extraordinarily  complicated  was 
published  in  the  Federal  Register  of 
January  25,  1999  (64  FR  3715). 

Issued:  January  26, 1999. 

By  order  of  the  Conunission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  99-2315  Filed  1-28-99;  8:45  ami 
BILLMQ  COOE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 
THE  AND  DATE:  February  9.  1999  at  2:00 
p.m. 

PLACE:  Room  101.  500  E  Street  S.W.. 
Washington.  DC  20436.  Telephone: 
(202)  205-2000. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 
1  .  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  TA-201-68  (Lamb 
Meat)(Injury) — briefing  and  vote. 

5.  Outstanding  action  jackets: 

(1)  Document  No.  GC-98-069:  APO 
matters. 

(2)  Document  No.  GC-98-071:  APO 
matters. 

(3)  Document  No.  GC-98-073: 
Disposition  of  respondents'  petition  to 


amend  protective  order  in  previous 
investigation  Inv.  No.  337-TA-345 
(Certain  Anistropically  Etched  One 
Megabit  and  Greater  DRAMs, 
Components  Thereof,  and  Products 
Containing  Such  DRAMs)  in  Inv.  No. 
337-TA-414  (Certain  Semiconductor 
Memory  Devices  and  Products 
Containing  Same). 

(4)  Document  No.  GC-99-003:  Initial 
determination  terminating  the 
investigation  on  the  basis  of  withdrawal 
of  the  complaint  in  Inv.  No.  337-TA- 
411  (Certain  Organic  Photoconductor 
Drums  and  Products  Containing  Same). 

In  accordance  with  Commission 
policy,  subject  matter  Usted  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  January  26. 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
|FR  Doc.  99-2314  Filed  1-27-99;  1:05  pmj 

BH.UNG  COOE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  Agency  Information 
Collection  Activities;  Proposed 
Collection;  Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  Regional  Community 
Pohcing  Institute  Surveys:  Pre-test  and 
Post-test. 

Office  of  Management  and  Budget 
(0MB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  and  allowed  60  days  for  public 
comment. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  from  the  date  listed  at  the  top 
of  this  page  in  the  Federal  Register. 
This  process  is  conducted  in  accordance 
with  5  Code  of  Federal  Regulation,  Part 
1320.10.  Written  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time,  should  be 
directed  to  the  Office  of  Management 
and  Budget,  Office  of  Regulatory  Affairs, 
Attention:  Department  of  Justice  Desk 
Officer,  Washington,  DC,  20530. 
Additionally,  comments  may  be 
submitted  to  0MB  via  facsimile  to  202- 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
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Officer,  Suite  850, 1001  G  Street,  NW, 
Washington,  DC,  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1534.  Written 
comments  may  also  be  submitted  to  the 
COPS  Office,  PPSE  Division,  1100 
Vermont  Avenue,  N.W.,  Washington, 
D.C.  20530,  or  via  facsimile  at  (202) 
633-1386. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points: 

(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agency's/component's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  enhance  uie  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  autom&ted, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

The  proposed  collection  is  listed 
below: 

(1)  Type  of  information  collection. 
New  collection. 

(2)  The  title  of  the  form/collection. 
Regional  Commimity  Policing  Institute 
Surveys:  Pre-test  and  Post-test. 

(3)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

Form:  COPS  30/01.  Office  of 
Commimity  Oriented  Policing  Services, 
United  States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  A  sample  of  local  law 
enforcement  officers  and  commimity 
members  receiving  training  on 
community  policing  from  a  COPS 
funded  ROPI  vrill  be  surveyed  regarding 
their  attitudes  toward  the  RCPI  training 
experience  and  the  impact  of  training  on 
the  delivery  of  police  services  and 
police-citizen  relations.  The  surveys 
will  also  capture  information  on  the 
respondents'  training  histories, 
including  training  taken  prior  to  RCPI 
participation  and  a  description  of  the 
RCPI  training  program  in  which  they 
enrolled. 

To  uphold  its  mandate  to  enhance 
and  advance  community  policing  and  to 
foster  training  and  education  on 


community  policing,  the  COPS  Office 
has  provided  continued  funding  to  30 
Regional  Community  Policing  Institutes 
(RCPI).  The  RCPIs  are  a  mechanism  to 
provide  training  and  technical 
assistance  on  community  policing  to 
law  enforcement  agencies  and  the 
communities  they  serve.  RCPIs  are 
charged  with  providing  comprehensive 
and  innovative  education,  training,  and 
technical  assistance  to  COPS  grantees 
and  other  departments  throughout  a 
designated  region.  The  geographic 
distribution  of  RCPIs  has  resulted  in  the 
availabihty  of  training  to  law 
enforcement  agencies  and  communities 
throughout  the  nation. 

Innovations  in  traditional  training 
methods  are  necessary  to  continue  the 
advancement  of  community  policing  in 
law  enforcement  agencies  throughout 
the  United  States.  In  turn,  it  is  necessary 
to  understand  and  document  the  impact 
of  these  iimovative  training  programs. 
The  evaluation  of  the  RCPI  program  will 
provide  vital  information  on  the  impact 
of  these  training  endeavors  by  closely 
examining  the  outcomes  of  training 
programs  and  by  assessing  police  officer 
and  community  members'  attitudes  and 
behaviors  related  to  the  training 
opportunities.  The  Regional  Community 
Policing  Institute  Surveys:  Pre-test  and 
Post-test  will  provide  essential 
information  on  the  impact  of  training  on 
the  behavior  and  attitudes  of  police 
officers  and  a  sample  of  citizen  trainees. 
The  pre-test  survey  will  be  administered 
to  officers  and  community  members 
prior  to  receiving  training  from  a  RCPI 
and  the  post-test  will  be  administered  to 
the  same  group  of  trainees  three  months 
after  they  receive  training. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  This  collection  includes  pre- 
and  post-test  surveys.  Approximately 
3,000  respondents  will  be  surveyed  pre 
and  post.  Estimated  time  to  complete 
each  survey  is  45  minutes  with  no 
preparation  time. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection.  Approximately  4,500  hours. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
(FR  Doc.  99-2130  Filed  1-28-99;  8:45  am) 

BILUNG  CODE  4410-AT-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  and  State  of  Vermont  v. 
Bennington  Potters,  Inc.,  et  ah.  Civil 
Action  Nos.  2:98-CV-421  and  2:98-CV- 
422  was  lodged  on  December  31, 1998, 
with  the  United  States  District  Court  for 
the  District  of  Vermont. 

The  complaint  in  this  action  seeks  to 
recover,  pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  9601,  et  al. 
response  costs  incurred  and  to  be 
incurred  by  EPA  at  the  Bennington 
Landfill  Superfund  Site  located  in  the 
Town  of  Bennington,  Vermont  ("Site"). 
The  defendants  are  Bennington  Potters, 
Inc.,  EHH  Realty  Corp.,  Graphitek  of 
Vermont,  Inc.  and  Lauzon  Machine  & 
Engineering.  Inc. 

The  proposed  Consent  Decree 
embodies  an  agreement  with  four 
potentially  responsible  parties  ("PRPs") 
at  the  Site  pursuant  to  Section  122(g)  of 
CERCLA,  42  U.S.C.  9622(g),  to  pay 
$175,000,  in  aggregate,  in  settlement  of 
claims  for  past  and  future  response  costs 
at  the  Site  and  claims  for  natural 
resource  damages.  Of  this  total,  $36,750 
will  be  paid  to  the  United  States  and 
$138,250  will  be  paid  to  five  parties 
who  are  performing  a  remedial  action  at 
the  Site.  The  monies  paid  to  the  five 
performing  parties  v«ll  be  used  to 
partially  fund  the  remedial  action  and  a 
natural  resource  damages  restoration 
project  being  performed  by  the  five 
performing  parties. 

The  Consent  Decree  provides  the 
settling  defendants  with  a  release  for 
civil  liability  for  EPA's  and  the  State  of 
Vermont's  ("State's")  past  and  future 
CERCLA  response  costs  and  natural 
resource  damages  at  the  Site  for 
resources  under  the  trusteeship  of  the 
Secretary  of  the  Interior  and  the 
Secretary  of  Commerce,  through  the 
National  Oceanic  and  Atmospheric 
Administration,  and  under  the 
trusteeship  of  the  State. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree. 

Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natural.  Resources 
Division,  Department  of  Juctice,  P.O. 
Box  7611,  Ben  Franklin  Station, 
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DEPARTMENT  OF  JUSTICE 
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Notice  of  Lodging  of  Consent  Decree 
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Environmental  Response, 
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The  Departmi  int  of  Justice  will  receive 
for  a  period  of  t  lirty  (30)  days  from  the 
date  of  this  pub  ication  comments 
relating  to  the  E  ecree.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General  of  the  environment  and  Natural 
Resources  Divi^on,  Department  of 
Justice,  Washin  jton,  DC  20530,  and 
should  refer  to,  United  States  v.  Anne 


Zabel  Civil  Action  No.  CIV98-4162,  and 
D.J.  Ref.  #90-11-2-1205. 

The  Decree  may  be  examined  at  the 
United  States  Department  of  Justice, 
Environment  and  Natural  Resources 
Division,  Denver  Field  Office.  999  18th 
Street,  North  Tower  Suite  945,  Denver, 
Colorado,  80202  and  the  U.S.  EPA 
Region  VIH,  999  18th  Street,  Superfund 
Records  Center,  Suite  500,  Denver,  CO 
80202,  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  3rd  Floor, 
Washington,  DC  20005,  (202)  624-0892. 
A  copy  of  the  Decree  may  be  obtained 
in  person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  3rd 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $4.75  for  the 
Decrees  (25  cents  per  page  reproduction 
cost)  payable  to  the  Consent  Decree 
Library. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  99-2077  Filed  1-28-99;  8:45  am] 

BILLING  COOE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Advanced  Lead-Acid 
Battery  Consortium  ("ALABC") 

Notice  is  hereby  given  that,  on 
October  13,  1998,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  etseq.  ("the  Act"), 
Advanced  Lead-Acid  Battery 
Consortium  ("ALABC")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
Matsushita  Battery  Industrial  Co.,  Ltd., 
Osaka,  JAPAN  has  been  added  as  a  party 
to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Advanced 
Lead-Acid  Battery  Consortium 
("ALABC")  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  June  15,  1992,  Advanced  Lead- Aid 
battery  Consortium  ("ALABC")  filed  its 
original  notification  pursuant  to  Section 


6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  July  29,  1992  (57  FR  33522). 

The  last  notification  was  filed  with 
the  Department  on  July  13,  1998.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  September  29, 1998  (63  FR 
51952). 

Constance  K.  Robinson, 
Director  of  Operations  Antitrust  Division. 
[FR  Doc.  99-2085  Filed  1-28-99;  8:45  am] 
BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Biotechnology  Research 
and  Development  Corporation 
("BRDC") 

Notice  is  hereby  given  that,  on 
November  5,  1998,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Biotechnology  Research  and 
Development  Corporation  ("BRDC")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Maxygen.  Inc.,  Santa  Clara, 
CA  has  been  added  as  a  party  to  this 
venture. 

On  September  18,  1998,  BRDC  issued 
to  Maxygen,  Inc.  ("Maxygen")  and 
Maxygen  purchased  from  BRDC,  746% 
shares  of  common  stock,  without  par 
value,  of  BRDC.  Simultaneously,  with 
the  issuance  and  purchase  of  the  shares 
of  the  common  stock,  BRDC  and 
Maxygen  entered  into  an  Agreement  to 
be  bound  by  BRDC  Master  Agreement 
effective  as  of  June  10, 1988,  by  and 
among  BRDC  and  its  common 
stockholders.  Maxygen  has  the  rights  set 
forth  in  the  BRDC  Master  Agreement  in 
all  project  technology  made,  discovered, 
conceived,  developed,  learned  or 
acquired  by  or  on  behalf  of  BRDC  in 
connection  with,  or  arising  out  of,  or  as 
the  result  of,  a  research  project  in 
existence  while  Maxygen  is  a  common 
stockholder  of  BRDC. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
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project  remains  open,  and 
Biotechnology  Research  and 
Etevelopment  Corporation  ("BRDC") 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  April  12, 1988,  biotechnology 
Research  and  Development  Corporation 
("BRDC")  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  May  12, 1988 
(53  FR  16919). 

The  last  notification  was  filed  with 
the  Department  on  March  9, 1998.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  September  29. 1998  (63  FR 
51953). 

Constance  K.  Robinson, 
Director  of  Operations  Antitrust  Division. 
[FR  Doc.  99-2084  Filed  1-28-99;  8:45  am] 

BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  To  The  National 
Cooperative  Research  And  Production 
Act  of  1993— CNgroup 

Notice  is  hereby  given  that,  on 
October  7, 1997,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
CNgroup  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  CommerceNet,  Palo  Alto,  CA; 
CNgroup,  Palo  Alto,  CA;  Tesserae 
Information  Systems,  Palo  Alto,  CA;  and 
BusinessBots,  Palo  Alto,  CA.  The  nature 
and  objectives  of  the  venture  are 
cooperative  research  and  development 
to  develop  and  demonstrate  component- 
based  commerce. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  99-2095  Filed  1-28-99;  8:45  am] 
BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— CNgroup 

Notice  is  hereby  given  that,  on 
September  18, 1998,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301  et  seq.  ("the  Act"), 
CNgroup  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plainti^s  to  actual 
damages  under  specified  circumstances. 
Specifically,  CNgroup,  Palo  Alto,  CA 
has  changed  its  name  to  Veo  Systems, 
Inc.,  Mountain  View,  CA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  CNgroup 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  October  7,  1997,  CNgroup  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  notice  has  not  yet 
been  published  in  the  Federal  Register. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-2096  Filed  1-28-99;  8:45  am] 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  To  The  National 
Cooperative  Research  and  Production 
Act  of  1993 — Consortium  For  Plasma 
Science,  LLC 

Notice  is  hereby  given  that,  on 
November  5, 1998,  pursuant- to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Consortium  For  Plasma  Science,  LLC 
has  filed  written  notifications 
simultaneously  writh  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Nabi,  a  Delaware 
corporation  has  been  dropped  as  a  party 
to  this  venture. 


No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Consortium 
For  Plasma  Science,  LLC  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  February  5,  1997,  Consortium  for 
Plasma  Science,  LLC  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  7,  1997  (62  FR  10584). 
Constance  K.  Robinson, 
Director  of  Operations  Antitrust  Division. 
[FR  Doc.  99-2088  Filed  1-28-99;  8:45  am) 

BILLING  CODE  44110-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  To  The  National 
Cooperative  Research  and  Production 
Act  of  1993 — Digital  Imaging  Group 

Notice  is  hereby  given  that,  on 
September  16, 1998,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  ef  seq.  ("the  Act"), 
Digital  Imaging  Group  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Busy  Box  Productions,  San 
Francisco,  CA;  Questra  Corporation, 
Rochester,  NY;  Skrudland  Photo,  Inc., 
Austin,  TX;  Sormetech,  Ltd.,  San 
Francisco,  CA;  and  Sound  Vision,  Inc., 
Framingham,  MA  have  been  added  as 
parties  to  this  venture.  Also,  Infinite 
Pictures,  Inc.,  Portland,  OR;  and 
Visioneer,  Fremont,  CA  have  been 
dropped  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Digital 
Imaging  Group  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  September  25,  1997.  Digital 
Imaging  Group  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  November  10. 1997  (6?  FR 
60530). 
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The  last!  notification  was  tiled  with 
the  Depanment  on  June  19, 1998.  A 
notice  has!  not  yet  been  published  in  the 
Federal  Register. 
Constance  %.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  99|-2092  Filed  1-28-99;  8:45  am] 

BILUNO  C0C4  4410-1 1-M 


1TME 


DEPARTMENT  OF  JUSTICE 

Antitaist  division 

Notice  Pursuant  To  The  National 
Cooperative  Research  and  Production 
Act  of  1990 — The  Dow  Chemical 
Company  ("DOW") 

Notice  i^  hereby  given  that,  on  March 
16, 1998, 1  ursuant  to  Section  6(a)  of  the 
National  Qooperative  Research  and 
Production  Act  of  1993,  15  U.S.C. 
§4301  etstq.  ("the  Act"),  The  Dow 
Chemical  Company  ("DOW")  has  filed 
written  notitications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Tride  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  fend  objectives  of  the  venture. 
The  notifidations  were  filed  for  the 
purpose  ofjinvoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  t^  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identifies  of 
the  parties  are  The  Dow  Chemical 
Company,  ^dland,  MI:  and  Magna 
Intemationjal  of  America,  Inc., 
Farmingtoil  Hills,  MI.  The  nature  and 
objectives  <»f  the  venture  are  to 
effectively  and  efficiently  engage  in  the 
research  ai^d  development  of  a  process 
to  produce  {composite  parts  reinforced 
with  nano-^ized  fillers  to  decrease  both 
the  cost  of  Manufacture  and  weight  of 
vehicles.  T^is  research  and 
developmeht  is  being  undertaken  with 
the  intent  of  developing  technology  for 
the  manufapture  of  automobile  parts 
having  lowter  cost  of  manufacture  and  to 
reduce  the  weight  of  automobiles  and 
other  modeOs  of  vehicular 
transportation. 
Constance  K,  Robinson, 
Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  99-12080  Filed  1-28-99;  8:45  am] 


MUMQ  COOE 


M10-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Enterprise  Computer 
Telephony  Forum 

Notice  is  hereby  given  that,  on  March 
20, 1998.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act").  Enterprise  Computer 
Telephony  Fonun  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circimistances. 
Specifically,  Aspect 
Telecommunications,  San  Jose,  CA; 
Compaq  Computer  Corporation. 
Houston.  TX;  Centigram 
Communications.  San  Jose.  CA;  Lemout 
&  Hauspie,  leper.  BELGIUM;  Picazo 
Communications,  Palo  Alto,  CA;  Alcatel 
Data  Networks.  Paris.  FRANCE;  Artesyn 
Communications  Products.  Madison. 
WI;  Blue  Wave  Systems.  Leicestershire, 
UNITED  KINGDOM:  Call  Ware 
Technologies.  Sandy.  UT;  CAPI 
Association,  Berlin,  GERMANY; 
Daimler-Benz  Aerospace,  Stuttgart, 
GERMANY;  Datakinetics  Ltd.,  Hants, 
UNITED  KINGDOM;  ETRI,  Terjon, 
KOREA;  Frequentis  Nachrichtentecknik, 
Vienna,  AUSTRL\;  GTE 
Communications  Systems,  Taunton. 
MA;  Industrial  Technology  Research 
Institute.  Chutung.  TAIWAN;  Intervoice. 
Dallas,  TX;  Nokia  Telecommunications, 
Helsinki,  FINLAND;  Nuera 
Communications.  San  Diego.  CA;  Racal 
Recorders,  Hampshire,  UNITED 
KINGDOM;  Spectrum  Signal  Processing, 
Bumaby,  BC.  CANADA;  Syntellect. 
Phoenix.  AZ;  and  Telesoft  Design. 
Dorest.  UNIJED  KINGDOM  have  been 
added  as  parties  to  this  venture.  Also. 
Brite  Voice  Systems.  Wichita.  KS; 
COM2001  Technologies.  Inc..  San 
Diego.  CA;  Tandem  Computers.  Austin. 
TX;  Dictaphone.  Stratford.  CT;  and 
Heurikon  Corporation,  Madison.  WI 
have  been  dropped  as  parties  to  this 
venture. 

No  other  chemges  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Enterprise 
Computer  Telephony  Forum  intends  to 
file  additional  written  notification 
disclosing  all  changes  in  membership. 


On  February  20. 1996,  Enterprise 
Computer  Telephony  Forum  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  13,  1996  (61  FR  22074). 

The  last  notification  was  filed  with 
the  Department  on  Jxme  25, 1997.  A 
notice  was  published  in  the  Federal 
Register  piu-suant  to  Section  6(b)  of  the 
Act  on  June  18,  1998  (63  FR  33418). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  99-2100  Filed  1-28-99;  8:45  am) 

BILUNO  CO06  4410-1 1-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Frame  Relay  Forum 

Notice  is  hereby  given  that,  on 
October  9, 1998.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  etseq.  ("the  Act"), 
Frame  Relay  Forum  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
memberships  status.  "The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circimistances. 
Specifically.  Accesslan,  San  Jose,  CA; 
Hekimian  Laboratories,  Rockville.  MD; 
JTEC  PTY.  Ltd.,  Meadowbank. 
AUSTRALIA;  Negtscout.  Westford,  MA; 
and  Wandel  &  Goltermann.  Research 
Triangle  Park,  NC  have  joined  as 
worldwide  members.  OMSI.  Newark. 
CA  and  University  of  Hawaii.  Honolulu. 
HI  have  joined  as  auditing  members. 
Distributed  Networking.  Greensboro,  NC 
has  downgraded  to  auditing 
membership.  The  following  members 
have  changed  their  names:  MCI  to  MCI 
Worldcom,  Tulsa.  OK  and  Northern 
Telecom.  Inc.  to  Nortel  Networks, 
Research  Park.  NC.  Also,  Bay  Networks. 
Billerica.  MA;  Castleton  Network 
Systems  Corp.,  Bumaby,  British 
Columbia.  CANADA;  Worldcom.  Tulsa, 
OK  and  Yurie  Systems,  Landover,  MD 
have  been  dropped  as  parties  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Frame  Relay 
Fonun  intends  to  file  additional  written 
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notification  disclosing  all  changes  in 
membership. 

On  April  10, 1992,  Frame  Relay 
Forum  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  of  July  2, 1992 
(57  FR  29537). 

The  last  notification  was  filed  with 
the  Department  on  July  2, 1998.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register. 

Constance  K.  Robinson, 

Director  of  Operations  Antitrust  Division. 
[FR  Doc.  99-2086  Filed  1-28-99;  8:45  am) 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— The  Frame  Relay  Forum 

Notice  is  hereby  given  that,  on 
December  29, 1997,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301  et  seq.  ("the  Act"),  The 
Frame  Relay  Forum  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Castleton  Network  Systems 
Corp.,  Bumaby,  British  Columbia, 
CANADA;  Cegetel  Enterprises,  Puteux, 
FRANCE;  Deutshe  Telekom,  Darmstadt, 
GERMANY;  France  Telecom/Transpac. 
Issy  Les  Moulingaux,  FRANCE;  Hi/fn, 
Carlsbad,  CA;  Hitachi  Telecom  (USA) 
Inc.,  Norcross,  GA;  Kaspia  Systems,  Inc., 
Beaverton,  OR;  Network  General  Corp., 
Oakbrook  Terrace,  IL;  OLICOM,  Gdansk, 
POLAND;  Siemens  AG,  Munich, 
GERMANY;  SHIVA,  Edinburgh, 
SCOTLAND;  Trend  Communications, 
Chantilly,  VA;  Yurie  Systems,  Inc., 
Landover,  MD  have  joined  as  worldwide 
members.  Chair  for  Computer  Networks, 
Dresden,  GERMANY;  Mantis 
Technology,  Ltd.,  New  York,  NY; 
MobileComm,  Irving,  TX;  and  RD6,  Inc., 
Montreal,  PQ,  CANADA  have  been 
added  as  auditing  members  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  The  Frame 
Relay  Forum  intends  to  file  additional 


written  notification  disclosing  all 
changes  in  membership. 

On  April  10, 1992,  The  Frame  Relay 
Forum  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  July  2.  1992 
(57  FR  29537). 

The  last  notification  was  filed  with 
the  Department  on  August  1, 1997.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  October  30,  1997  (62  FR  58748). 
Constance  K.  Robinson, 
Director  of  Operations  Antitrust  Division. 
|FR  Doc.  99-2087  Filed  1-28-99;  8:45  am] 
BH.L1NQ  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  inter  Company 
Collaboration  for  AIDS  Drug 
Development 

Notice  is  hereby  given  that,  on 
November  30, 1998,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  Inter 
Company  Collaboration  for  AIDS  Drug 
Development  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  and  project  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
Bayer  AG  has  been  dropped  as  a  party 
to  this  venture.  Also,  the  members  of  the 
Collaboration  have  decided  to  extend 
the  Collaboration  for  a  five  year  period, 
up  to  and  including  Etecember  31,  2003. 
The  Collaboration  will  continue  the 
activities  in  which  it  has  been  engaged 
since  its  initial  formation,  including 
new  activities  added  after  its  founding, 
as  described  in  its  initial  and 
subsequent  filings.  In  addition,  the 
members  have  decided  to  extend  the 
activities  of  the  Collaboration  to  include 
activities  involving  substances  that  may 
enhance  the  inmiune  function  in  HIV- 
infected  individuals. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Inter 
Company  Collaboration  for  AIDS  Drug 
Development  intends  to  file  additional 


written  notification  disclosing  all 
changes  in  membership. 

On  May  27, 1993,  Inter  Company 
Collaboration  for  AIDS  Drug 
Development  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  July  6,  1993  (58  FR  36223). 

The  last  notification  was  filed  with 
the  Department  on  July  13.  1998.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  September  29,  1998  (63  FR 
51955). 

Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  99-2097  Filed  1-28-99;  8:45  am] 
MLUNQ  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— National  Electrical 
Manufacturers  Association  ( "NEMA") 

Notice  is  hereby  given  that,  on 
September  9,  1998.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  etseq.  ("the  Act"),  the 
National  Electrical  Manufacturers 
Association  ("NEMA")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  TomTec  GmbH,  Munich, 
GERMANY;  and  Esaote  SpA.  Genoa, 
ITALY  have  been  added  as  parties  to 
this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  plarmed 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  NEMA 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  November  14, 1997,  NEMA  filed 
its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  September  30,  1998 
(63  FR  52292). 

The  last  notification  was  filed  with 
the  Department  on  March  5,  1998.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
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Act  on  Septeml^r  29, 1998  (63  FR 
51955).  i 

CoosUnce  K.  Robiiisoo, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-2073  Filed  1-28-99;  8:45  am] 
BILUNQ  COM  M10-11-M 

\ 

DEPARTMENT  Of  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— National  Electit>nlcs 
IManufacturIng  Initiative  ("NEMI") 

Notice  is  hereby  given  that,  on 
October  8, 1998,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  tt  seq.  ("the  Act"). 
National  Electronics  Manufacturing 
Initiative  ("NEND")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  Umiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Industrial  Computer 
Corporation.  Atlanta,  GA;  Thermoset 
Plastics,  Indianapolis,  IN;  Lambda 
Technologies,  Kforrisville,  NC;  and 
Unicam  Software,  Inc.,  Portsmouth,  NH 
have  been  added  as  parties  to  this 
venture.  The  following  member  has 
changed  its  add|ess:  Qmetrix,  Inc.,  Salt 
Lake  Qty,  UT.  CAM/LOT/Electrovert/ 
MPM,  Haverhill,  MA  has  been  acquired 
by  Speedline  Fluids  Dispensing 
Systems,  Haveriill,  MA.  Also,  IBM 
Corporation,  Hopewell  Junction,  NY; 
Lawrence  Livennore  National 
Laboratory,  Livarmore,  CA;  Texas 
Instruments  Incorporated,  Temple,  TX; 
Three- Five  Systems,  Inc.,  Tempe,  AZ; 
MCNC,  Raleigh,  NC;  and  Sheldahl,  Inc., 
Northfield,  MN  have  been  dropped  as 
parties  to  this  v^ntiu^. 

No  other  chaitges  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  gfoup  research  project. 
Membership  in  ^is  group  research 
project  remains  0pen,  and  NEMI  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  June  6, 1906,  NEMI  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursua|it  to  Section  6(b)  of  the 
Act  on  June  28,  tl996  (61  FR  33774). 

The  last  notification  was  filed  with 
the  Department  on  June  25, 1997.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 


Act  on  September  10. 1997  (62  FR 

47691). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 

(FR  Doc.  99-2099  Filed  1-28-99;  8:45  am] 

BILUNQ  COOe  441»-11-M 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  The  National 
Cooperative  Research  and  Production 
Act  of  1993— The  National  Shipbuilding 
Research  Program  ("NSRP") 

Notice  is  hereby  given  that,  on  March 
13. 1998.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  National 
Shipbuilding  Research  Program 
("NSRP")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  Umiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circimistances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Atlantic  Marine  Holding  Company, 
Jacksonville,  FL;  Avondale  Industries, 
Incorporated,  New  Orleans,  LA;  Bath 
Iron  Works  Corporation,  Bath,  ME; 
Electric  Boat  Corporation,  Groton,  CT; 
Halter  Marine,  Incorporated,  Gulfport, 
MS;  Ingalls  Shipbulding.  Incorporated, 
Pascaguala,  MS;  National  Steel  and 
Shipbuilding  Company,  San  Diego,  CA; 
Newport  News  Shipbuilding  and  Dry 
Dock  Company,  Newport  News,  VA; 
and  Todd  Pacific  Shipyard  Corporation, 
Seattle.  WA.  The  nature  and  objectives 
of  the  venture  are  the  utilization  of 
complementary  research  interest,  talent 
and  experience  to  obtain,  manage  and 
focus  national  shipbuilding  funding  on 
technologies  to  reduce  costs  to  the 
United  States  Navy  and/or  promote 
United  States  international  shipbulding 
competitiveness. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-2098  Filed  1-28-99;  8:45  am] 
BILUNQ  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— The  Open  Group,  L.LC. 

Notice  is  hereby  given  that,  on 
October  28, 1998,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  The 
Open  Group.  L.L.C.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically.  Association  for  Retail 
Technology  Standards  (ARTS).  Reading, 
PA;  Distributed  Systems  Technology 
Centre  (DSTC  Pty  Ltd.),  St.  Lucia, 
AUSTRALL\;  ESIGETEL,  Avon. 
FRANCE;  France  Telecom,  Paris, 
FRANCE;  Moscow  State  Engineering 
Physics  Institute  (MEPHI),  Moscow, 
RUSSIA;  NORTEL  Northern  Telecom, 
Ltd.,  Alpharetta,  CA;  Sandia  National 
Laboratories,  Albuquerque,  NM;  Saudi 
Distributed  Systems  Agency,  Makkah, 
SAUDI  ARABIA;  SCSSI  (Service  Central 
de  la  Securite  et  des  Systems 
d'Information),  Moulineaux,  FRANCE; 
Security  Dynamics  Technologies,  Inc. 
including  RSA  Securities,  Redwood 
City,  CA;  Sequel  Technology 
Corporation,  Bellevue,  WA;  and  The 
Dairy  Farm  Group,  Causeway  Bay, 
HONG  KONG  have  been  added  as 
parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  The  Open 
Group,  L.L.C.  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  April  21, 1997,  The  Open  Group, 
L.L.C.  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  June  13, 1997 
(62  FR  32371). 

The  last  notification  was  filed  with 
the  Department  on  July  16, 1997.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  October  6. 1997  (62  FR  52153). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  99-2089  Filed  1-28-99;  8:45  am] 
BILUNQ  COOE  4410-11-M 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  To  The  National 
Cooperative  Research  and  Production 
Act  Of  1993 — Optical  Internetworking 
Forum 

Notice  is  hereby  given  that,  on 
October  5, 1998,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Optical  Internetworking  Forum  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  Dynarc,  Kista,  SWEDEN; 
E.O.S.T.,  Jerusalem,  ISRAEL:  Epitaxx. 
West  Trenton,  NJ;  FORE  Systems, 
Warrendale,  PA;  Furukawa  Electric, 
Santa  Clara,  CA;  Indiana  University, 
Bloomington,  IN;  Net  Insight  AB, 
Stockholm,  SWEDEN;  New  Focus,  Santa 
Clara,  CA;  Open  Networks  Engineering, 
Ann  Arbor,  MI;  PMC  Sierra,  Bumaby, 
CANADA;  Ryan  Hankin  Kent,  South 
San  Francisco,  CA;  Stratimi  One 
Communications,  Santa  Clara,  CA; 
Tektronix,  Beaverton,  OR;  USC, 
Arlington,  VA;  3  Com,  Boxboro,  MA; 
ADC  Telecommunications, 
Minneapolis,  MN;  Allied  Signal, 
MorristowTi,  NJ;  AMCC,  San  Diego,  CA; 
America  Online,  Reston,  VA;  AMP, 
Harrisburg,  PA;  Applied  Fiber  Optics, 
Fremont,  CA;  Argon  Networks, 
Littleton,  MA;  Artel  Video  Systems, 
Marlboro,  MA;  Ascend 
Communications,  Waterford,  MA;  Astral 
Point  Communications,  North  Reading, 
MA;  AT&T,  Hohndel,  NJ;  Atmosphere 
Networks,  Cupertino,  CA;  Bay 
Networks,  Billerica,  MA;  Bellcore,  Red 
Bank,  NJ;  BNed,  Inc.,  San  Francisco,  CA; 
Bookham  Technology,  Oxfordshire, 
ENGLAND;  Cerent  Corporation, 
Petalmna,  CA;  Chromatis  Networks, 
Chevy  Chase,  MD;  Ciena,  Palo  Alto,  CA; 
Cisco  Systems,  San  Jose,  CA;  Coming, 
Inc.,  Coming,  NY;  CSELT,  Torino,  Italy; 
Deutsche  Telekom,  Berlin,  GERMANY; 
Ditech,  Sunnyvale,  CA;  DSC 
Communications,  Ballemp,  DENMARK; 
Enron  Communications,  Portland,  OR; 
Ericsson,  Richardson,  TX;  Frances 
Telecom,  Lannion,  FRANCE;  Frontier 
Corporation,  Rochester,  NY;  Fujitsu 
Network  Communication,  Richardson, 
TX;  GPT  Ltd..  Coventry,  ENGLAND; 


Helsinki  Telephone  Corporation, 
Helsinki,  FINLAND;  Hermes  Europe 
Raihel,  Hoeilaart,  BELGIUM;  Hewlett- 
Packard,  San  Jose,  CA;  Hitachi,  Ltd., 
Yokohama,  JAPAN;  JDS  Fitel,  Nepean, 
Ontario,  CANADA;  Juniper  Networks. 
Mountain  View,  CA;  Lightera  Networks, 
Cupertino,  CA;  Lucent  Technologies, 
Holmdel,  NJ;  LYNX,  Rosh  Haayin, 
ISRAEL;  Marconi  S.P.A.,  Geneva. 
ITALY;  Molecular  OptoElectronics 
Corporation.  Watervliet,  NY;  Monterey 
Networks,  Richardson,  TX;  MRV 
Communications,  Chatsworth,  CA;  NEC, 
Hemdon,  VA;  Nexabit  Networks, 
Marlborough,  MA;  Nokia 
Telecommunications,  Espoo,  FINLAND; 
Nortel,  Nepean,  Ontario,  CANADA; 
Northchurch  Communications, 
Andover,  MA;  NOVA 
Telecommunications,  Columbia,  MD; 
NTT,  Tokyo,  JAPAN;  OKI  Electric 
Industry,  Tokyo,  JAPAN;  Optical 
Networks,  Inc.,  San  Jose,  CA;  Pipelinks, 
Santa  Clara,  CA;  Pirelli  Cables  and 
Systems,  Lexington,  SC;  Pluris,  Inc., 
Cupertino,  CA;  Qwest  Communications 
Intemational,  Denver.  CO;  RELTEC 
Corporation,  Bedford,  TX;  Santec 
Corporation,  Komaki,  Aichi,  JAPAN; 
Siemens  AG,  Muenchen,  GERMANY; 
Sprint,  Overland  Parks,  KS;  Simiitomo 
Electric.  Santa  Clara.  CA;  Sycamore 
Networks.  Tewksbury.  MA;  Tellabs. 
Lisle.  IL;  Tellium.  Oceanport.  NJ;  Tyco 
Submarine  Systems,  Holmdel,  NJ; 
Williams  Network,  Tulsa,  OK;  and 
Worldcom,  Tulsa,  OK.  The  nature  and 
objectives  of  the  venture  are  to  promote 
the  acceptance  and  implementation  of 
interoperable  products  and  services  for 
data  switching  and  routing  using  optical 
internetworking  technologies  and  to 
support  the  rapid  advancement  of  an 
efficient  and  compatible  technology 
base  that  promotes  a  competitive 
marketplace. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrvst  Division. 
|FR  Doc.  99-2090  Filed  1-28-99;  8:45  am] 

BILUNO  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Portland  Cement 
Association  ( "PCA") 

Notice  is  hereby  given  that,  on 
October  7, 1998,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"). 
Portland  Cement  Association  ("PCA") 
has  filed  written  notifications 


simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Southeast  Cement 
Promotion  Association,  Snellville.  GA 
has  been  added  as  a  party  to  this 
venture.  Also.  Southeastern  Cement 
Shippers  Association.  Snellville.  GA; 
Medusa  Corporation.  Cleveland.  OH; 
Canadian  Medusa  Cement.  Owen 
Sound,  Ontario.  CANADA;  and  CBR 
Cement  Corporation.  Allentown.  PA 
have  been  dropped  as  parties  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Portland 
Cement  Association  ("PCA")  intends  to 
file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  January  7.  1985.  Portland  Cement 
Association  ("PCA")  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  5,  1985  (50  FR  5015). 

The  last  notification  was  filed  with 
the  Department  on  February  25,  1998.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  July  24,  1998  (63  FR  39903). 
Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  99-2091  Filed  1-28-99;  8:45  am) 
BILUNO  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Semiconductor  Research 
Corporation  ("SRC") 

Notice  is  hereby  given  that,  on 
December  1,  1998.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"). 
Semiconductor  Research  Corporation 
("SRC")  has  filed  written  notifications 
simultaneously  with  the  Attomey 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 


4710 


Federal  Register/ Vol.  64,  No.  19 /Friday,  January  29.  1999 /Notices 


Specifically.  Physical  Electronics  Inc.. 
Eden  Prairie.  Nl^;  Synopsis,  Inc.. 
Mountain  View,  CA;  and  ULTRATECH 
Stepper,  San  Joiie,  CA  have  been  added 
as  parties  to  thi  i  venture.  Also,  SiBond 
L.L.C..  Hopewell  Junction,  NY;  and 
Solid  State  Measurements,  Inc., 
Pittsburgh,  PA  have  been  dropped  as 
parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  meml  lership  or  planned 
activity  of  the  g"oup  research  project. 
Membership  in  this  group  research 
project  remains  open,  and 
Semiconductor  Research  Corporation 
("SRC")  intends  to  file  additional 
written  notifica  ion  disclosing  all 
changes  in  menbership. 

On  January  7,  1985,  Semiconductor 
Research  Corporation  ("SRC")  filed  its 
original  notifice  tion  pursuant  to  Section 
6(a)  of  the  Act. '  The  Department  of 
Justice  publish*  d  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  January  JO,  1985  (50  PR  4281). 

The  last  notif  cation  was  filed  with 
the  Departmentjon  March  12,  1998.  A 
notice  was  published  in  the  Federal 
Register  pursua  tit  to  Section  6(b)  of  the 
Act  on  Septemb  er  29,  1998  (63  FR 
51957). 

Constance  K.  Rofa  inson. 
Director  ofOpemi  ions.  Antitrust  Division. 
(FR  Doc.  99-2094  Filed  1-28-99;  8:45  am) 

BILUNQ  CODE  4410-  1-M 


DEPARTMENT  QF  JUSTICE 


Antitrust  Divisijc 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Slicon  Integration 
Initiative,  Inc. 

Notice  is  hergby  given  that,  on  March 
6,  1998.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Actjof  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Silicon  Integration 
Initiative,  Inc.  (J'SI2")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  sta(tus.  The  notifications 
were  filed  for  tile  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antipust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically.  QuestLink  Technology, 
Inc..  Austin.  TJi;  Philips 
Semiconductor$  International  B.V., 
Eindhoven.  Thq  Netherlands;  and 

lent,  Inc.,  Mountain 
sen  added  as  parties  to 
BO,  Engineering 
Jose,  CA;  CADIS,  Inc., 


Aspect  Develop 

View,  CA  have  1 

this  venture.  Al 

DataXpress,  Sa 

Boulder.  CO;  arid  Viewlogic  Systems. 


Inc..  Marlboro.  MA  have  been  dropped 
as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Silicon 
Integration  Initiative,  Inc.  intends  to  file 
additional  v^rritten  notifications 
disclosing  all  changes  in  membership. 

On  December  30, 1998,  Silicon 
Integration  Initiative,  Inc.  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  13,  1989  (54  FR  10456). 

The  last  notification  was  filed  with 
the  Department  on  September  5,  1997. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  November  10,  1997  (62  FR 
60532). 

Constance  K.  Robinson, 
Antitrust  Division. 
[FR  Doc.  99-2083  Filed  l-2a-99;  8:45  am] 

BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  To  The  National 
Cooperative  Research  and  Production 
Act  of  1993 — Supercomputer 
Automotive  Applications  Partnership 

Notice  is  hereby  given  that,  on 
October  6,  1998,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Supercomputer  Automotive 
Applications  Partnership  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  the  nature  and  objectives  of 
the  venture.  The  notifications  were  filed 
for  the  purpose  of  extending  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  parties  have  agreed  to 
add  the  followdng  as  an  additional 
research  objective  for  the  group:  to 
develop  vehicle  component  models  and 
first  generation  suialytical  tools,  and 
then  use  those  tools  to  (1)  perform  first 
order  trade-off  studies  to  rank  major 
components  and  (2)  conduct  computer 
simulations  to  evaluate  various  vehicle 
configurations.  These  analytical  tools 
are  needed  to  plan  for  the  most  efficient 
deployment  of  resources  to  reach  the 
goals  of  the  Partnership  for  a  New 
Generation  of  Vehicle,  the  USCAR 
program  designed  to  improve  vehicle 


technology  and  vehicle  manufacturing 
processes,  as  well  as  develop  a 
prototype  next  generation  vehicle.  The 
tolls  will  also  be  useful  in  program 
management  and  vehicle  integration  as 
the  PNGV  program  moves  forward.  If 
successful,  PNGV  will  develop 
commercially-viable  vehicle  technology 
that,  over  the  long-term,  can  preserve 
personal  mobility  while  further 
reducing  the  impact  of  cars  and  light 
trucks  on  the  environment  and  reducing 
the  nation's  dependence  on  imported 
petroleum. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  tBe  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and 
Supercomputer  Automotive 
Applications  Partnership  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  July  6, 1993,  Supercomputer 
Automotive  Applications  Partnership 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  May  27,  1994  (59  FR 
27580). 

Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  99-2093  Filed  1-28-99;  8:45  am] 
BILUNG  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Actof  1993— VSI  Alliance 

Notice  is  hereby  given  that,  on  July 
28, 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C. 
§4301  et  seq.  ("the  Act"),  VSI  Alliance 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Ambit  Design  Systems. 
Austin.  TX;  AMS  Group  International. 
Erfurt,  Thuringia,  GERMANY;  Angeles 
Design  Systems,  San  Jose,  CA;  Chipldea 
Microelectronics,  Ltd.,  Oeiras, 
PORTUGAL;  DNP  Corporation  USA. 
Santa  Clara,  CA;  Frontier  Design,  Inc., 
Leuven.  BELGIUM;  Fuji  Electric  Co., 
Ltd..  Tokyo.  JAPAN;  IMS  Integrated 
Measurement  Systems,  Inc.,  Beaverton, 
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OR;  Intel,  Chandler,  AZ;  LEDA  S.A., 
Meylan,  FRANCE;  Scientific  and 
Engineering  Software,  Inc.,  Austin,  TX; 
Seagate  Technology,  Scotts  Valley,  CA; 
SmartSand,  Inc.,  Sunnyvale,  CA; 
Synthesis  Corporation,  Osaka,  JAPAN; 
Taveren  Technology,  Inc.,  Austin,  TX; 
United  Microelectronics  Corporation, 
Sunnyvale,  CA;  Virtual  Silicon 
Technology,  Inc.,  Sunnyvale,  CA;  and 
Wipro  Ltd.,  Global  Products,  Santa 
Clara,  CA  have  been  added  as  parties  to 
this  venture.  Also,  Credence  Systems 
Corporation,  Fremont,  CA;  Diagonal 
Systems,  Mountain  View,  CA;  Hyundai 
Electronics  Industries  Co.,  Ltd.,  Ichon, 
Kyoungki-Do,  KOREA;  OMI 
Management  Office,  Brussels, 
BELGIUM;  Sebring  Systems,  Los  Gatos, 
CA;  Tseng  Labs,  Inc.,  Newton,  PA;  and 
Victor  Company  of  Japan,  Yokohama, 
Kanagawa,  JAPAN  have  been  dropped 
as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaivned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  VSI  Alliance 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  November  27, 1996,  VSI  Alliance 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  March  4,  1997  (62  FR 
9812). 

The  last  notification  was  filed  with 
the  Department  on  May  6,  1998.  A 
notice  has  not  yet  been  published. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  99-2081  Filed  1-28-99;  8:45  am] 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— VSI  Alliance 

Notice  is  hereby  given  that,  on 
October  28, 1998,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  VSI 
Alliance  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 


Specifically,  A  Priori  Microsystems, 
Inc.,  Fukuoka,  JAPAN;  Artest 
Corporation,  Sunnyvale,  CA;  Co-Design 
Automation,  Inc.,  Milton  Common, 
Oxon,  UNITED  KINGDOM;  Lee  Dilley 
(individual),  Doylestovm,  PA;  IMMS, 
Ilmenau,  GERMANY;  Intellitech 
Corporation,  Durham,  NH;  Iprias  Ltd., 
Bristol,  UNITED  KINGDOM;  MayaSoft 
Corporation,  Sunnyvale,  CA;  Metis 
Associates,  Inc.,  Sunnyvale,  CA; 
Modelware,  Inc.,  Tinton  Falls,  NJ; 
Silicon  Systems  Limited,  Dublin, 
IRELAND;  Prab  Varma  (individual). 
Mountain  View,  CA;  and  Glenn 
Vinogradov  (individual),  New^ton,  PA 
have  been  added  as  parties  to  this 
venture.  Also,  Advanced  Logic 
Corporation,  San  Jose,  CA;  Chip  Express 
Corporation,  Manotick,  Ontario, 
CANADA;  Enablix  Design,  Inc.,  San 
Jose,  CA;  and  Zoran  Compcore,  Santa 
Clara,  CA  have  been  dropped  as  parties 
to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  VSI  Alliance 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  November  27,  1996,  VSI  Alliance 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  March  4,  1997  (62  FR 
9812). 

The  last  notification  was  filed  with 
the  Department  on  July  28, 1998.  A 
notice  has  not  yet  been  published. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
{FR  Doc.  99-2082  Filed  1-28-99;  8:45  am) 
BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  January,  1999. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 


issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-35. 1 55:  Rocky  Mount 

Instruments,  Inc.,  Rocky  Mount,  NC 
TA-W-35,216;  Camp-Hill  Corp., 

McKeesport,  PA 
TA-W-35, 221;  Spinnehn,  Inc.,  South 

Hackensack,  NJ 
TA-W-35,223;  LTV  Steel  Co..  Oliquippa 

Tin  Mill,  Aliquippa,  PA 
TA-W-35, 246;  Active  Quilting  Div.  of 

Rockville  Fabrics,  Plains,  PA 
TA-W-35.236;  Artistic  Weaving  Co., 

Clinton,  NC 
TA-W-35,430;  Rice  Logging.  Council.  ID 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-35,323;  Blackhav^rk  Services,  Inc.. 

Odessa,  TX 
TA-W-35, 291;  Prophecy  Limited,  Div. 

Of  American  Eagle  Outfitter,  New 

York,  NY 
TA-W-35,168:  Nortel  Networks,  Repair 

Center,  Nashville,  TN 
TA-W-35,352;  Phoenix  Dye  Works. 

Cleveland,  OH 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-35, 162;  Thomaston  Mills,  Griffin 

Div.,  Griffin,  GA 
TA-W-35, 188;  Greif  Bros.  Corp.. 

Westfield,  MA 
TA-W-35, 247;  Cooper  Tubocompressor, 

Buffalo,  NY 
TA-W-35,047;  Beacon  Looms.  Inc., 

Teaneck,  N) 
TA-W-35.305;  Rayonier,  Inc.,  Inland 

Wood  Products  Div.,  Plummer,  ID 
TA-W-34,981;  Forman  Box  &  Display 

Co..  New  York,  NY 
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TA-W-. 

A  Sul^idiary 

West 
TA-W-. 


The  Wallet  Works,  Inc., 
of  AR  Accessories, 
$end,  WI 

;  Harbison-Walker 
Refractories  Co.,  Fulton,  MO 

imports  did  not  contribute 
y  to  worker  separations  at  the 


35.233; 


Increaseq 
important 
firm. 


Affirmative  Determinations  for  Worker 
Adjustmeiit  Assistance 

The  follliwing  certifications  have  been 
issued;  the  date  following  the  company 
name  and  ocatlon  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determinal  ion. 
TA-W-35,.?60:  Belden  Wire  and  Cable 

Co.,  Cord  Products  Div..  Franklin, 

NC:  November  4,  1997. 
TA-W-34,h61 ;  Oryx  Energy  Co., 

Headquartered  in  Dallas,  TX  &■  at 

VarioL  s  Locations  in  the  State  of 

Texas^  August  5,  1997. 
TA-W-35,  04;  W.  Seitchik  6-  Sons, 

Philadelphia,  PA:  October  7,  1997. 
TA-W-35,  '29;  Pioneer  Oil  Co., 

Lawrei  jceville,  IL:  September  8, 

1997 
TA-W-35. '107;  Sonoco  Products  Co., 

Amst^dam,  NY:  December  11, 

1997. 
TA-W-35.  i87;  Fruit  of  the  Loom 

Corpoi  ate  Headquarters,  Bowling 

Green.  KY:  All  workers  of  Corporate 

Headquarters  excluding  workers  of 

contratt  Business  and  Customer 

Servicv  Dept:  November  22,  1997. 
TA-W-35.:  43;  Savage  Zine.  Inc..  Clinch 

Valley  Mine.  Thorn  Hill,  TN: 

October  16.  1997. 
TA-W-35,y78;  Molycorp.  Inc..  Questa 

Div..  Q  uesta,  NM:  November  4, 

1997. 
TA-W-35,:  56;  U.S.  Steel  Mining  Co. 

L.LC.,  Pinnacle  System,  Pineville, 

WV:  N  wember  4,  1997. 
TA-W-35,:  16;  Weirton  Steel  Corp.. 

Weirto  1.  WV:  November  12.  1997. 
TA-W-35.C85:  Integrated  Circuit 

Systen.s.  Inc..  Norristown,  PA: 

November  10.  1997. 
TA-W-35.:>  41;L&-D  Dress  Co..  Inc.. 

Ridgewood.  NY:  November  8.  1997. 
TA-W-35.3  40;  Chasam.  Inc..  Sylva.  NC: 

December  2,  1997. 
TA-W-35. :i  29;  Philips  Consumer 

Communications.  Including  All 

Leased  Workers  of  Sharp  Technical 

Service .  Piscataway.  NJ:  November 

18.  19i7 
TA-W-35. 3  62:  Battle  Mountain  Gold 

Co..  Battle  Mountain  Nevada 

Project  Copper  Canyon,  NV: 

Noverntier  27,  1997. 
TA-W-35. 1^9:  MKE  Quantum 

Components,  Shrewsbury,  MA: 

Septenber21,  1997. 


TA-W-35, 051  Br  A;  Merix  Corp.,  Forest 
Grove,  OR  and  Loveland,  CO: 
September  5,  1997. 
TA-W-35, 197  Br  A;  Frank  Ix  &■  Sons, 
Inc.,  New  York,  NY  and 
Charlottesville,  VA:  November  23, 
1997. 
TA-W-35,321:  Tokyo  Electron  Oregon. 
Inc.,  Hillsboro,  OR:  December  1, 
1997. 
TA-W-35, 383;  Swaco,  A  Division  ofM- 
I,  LLC,  Williston,  ND:  December  1, 
1997. 
TA-W-35, 371;  Hamilton  Beach/Proctor 
Silex,  Inc.,  Washington,  NC: 
February  8,  1999. 
TA-W-35,439;  Southwest  Fashion.  Inc.. 

El  Paso.  TX:  October  28.  1998. 
TA-W-35. 161;  Weatherford 

International.  Inc..  (formerly 
Weatherford  Enterra).  Andrews,  TX: 
October  13,  1997. 
TA-W-35.199;  Hercules.  Inc.,  Aqualon 

Div..  Parlin.  NJ:  November  30,  1998. 
TA-W-35,448  6-  A;  Private  Une  Group, 
Inc.,  Franklin,  GA  and  Bowman, 
GA:  December  14.  1997. 
TA-W-35,087;  Crown  Crok  6-  Seal, 

Arlington,  TX:  September  29,  1997. 
TA-W-35.242;  National  Garment  Co., 
Chanute,  KS:  November  16,  1997. 
TA-W-35,208;  A  &-  J  Design  Corp.,  West 

New  York,  NJ:  November  2,  1997. 
TA-W-35,237;f.M.  HuberCorp., 

Headquartered  in  Houston,  TX  and 
Operating  in  The  Following  States: 
A;  TX  and  B;  CO:  Novmber  7,  1997. 
TA-W-35,280:  Lenox,  Inc.,  Kirk  Stieff 
Div.,  Baltimore,  MD:  November  16, 
1997. 
TA-W-35, 41 7;  Stanley  Fastening 

Systems,  E.  Greewnwick.  RI  and  N 
Kingstown.  RI:  December  10.  1997. 
TA-W-35. 458;  Thomas  &-  Betts 

Diamond  Communication  Products, 
Inc.,  Garwood.  NJ:  December  11, 
1997. 
TA-W-35.211;  Wilkens.  Kaiser  &■  Olsen, 
Inc.,  Carson,  WA:  November  4, 
1997. 
TA-W-35, 160;  Golden  Books  Publishing 
Co.,  Formerly  Western  Publishing 
Co.,  Inc.,  Sturtevant,  WI:  October  6, 
1997. 
TA-W-35, 354;  Inland  Production  Co., 

Myton,  UT:  December  3,  1997. 
TA-W-35.373;  Sooner  Drilling  &■ 
Exploration  Trust,  Konawa,  OK: 
December  2,  1997. 
TA-W-35.048;  Beacon  Looms.  Inc.. 

Beacon.  NY:  September  18,  1997. 
TA-W-35.205;  Northwest  Alloys,  Inc.. 

Addy.  WA:  September  26.  1998. 
TA-W-35.192;  Rockwell  Semiconductor 
Systems — Colorado  Springs,  Inc., 
Colorado  Springs,  CO:  October  28, 
1997. 
TA-W-35, 253;  Hubbell  Ughting,  Inc., 
Christiansburg,  VA:  November  9, 
1997. 


TA-W-34,989;  Babbie  Casuals  Co., 

Pacoima,  CA:  September  3,  1997. 
TA-W-35,299;  Union  Oil  Co  Of 

California,  D.B.A.  Unocal, 

Headquartered  in  Sugar  Land,  TX 

and  Operating  in  the  Following 

States:  A;  AL,  B;  LA,  C;  MI,  D;  MS, 

E;  NM,  F;  OK,  G;  TX.  H;  UT: 

December  7,  1998. 
TA-W-35,164;  Tickle  Me,  Inc.,  Long 

Island,  NY:  October  21,  1997. 
TA-W-35411;  Dreiling  Oil.  Inc..  Hays. 

KS:  December  9,  1997. 
TA-W-35, 139;  Kellwood  Co., 

Sportswear  Div.,  Morgantown,  KY: 

October  14.  1997. 
TA-W-35,286;  Cyclone  Drilling. 

Headquartered  in  Gillette.  WY  &■ 

Operating  in  The  Following  States: 

A;  CO,  B;  MT,  C;  NM,  D;  ND: 

November  17,  1997. 
TA-W-35, 281;  National  Garment  Co.. 

Corporate  Office.  St.  Louis.  MO: 

November  16,  1997. 
TA-W-35.361:  The  Trane  Co,  A  Div.  Of 

American  Standard.  Inc..  Tyler.  TX: 

December  1,  1997. 
TA-W-35,348  6-  TA-W-35,349;  WCI 

Steel,  Inc.,  Including  Leased 

Workers  ofHarsco  Corp.  A  Heckett 

Multiserv  Div.,  Warren,  OH  &■ 

Youngstown  Sinter  Plant, 

Youngstown,  OH:  November  30, 

1997. 
TA-W-35,343;  Papillon  Ribbon  &  Bow 

Co.,  New  York  NY:  November  30, 

1997. 
TA-W-35, 415;  Doyon  Drilling,  Inc., 

Anchorage,  AK:  December  10,  1997. 
TA-W-35.262;  Inter-National 

Childrenswear.  L.L.C..  Ohatchee, 

AL:  November  13,  1997. 
TA-W-35,400;  Kichler  Ughting  Group, 

Cleveland,  OH:  December  8,  1997. 
TA-W-35,295;  Intervascular,  Inc., 

Clearwater,  FL:  November  17,  1997. 
TA-W-35, 310  &■  A;  A.L  Gebhardt.  Bruce 

Street  Split  Tannery,  Milwaukee,  WI 

and  Greves  Street  Grain  Tannery. 

Milwaukee.  WI:  November  25.  1997. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  January, 
1999. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 
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(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determination  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-02855;  Boise  Cascade. 

Medford  Plywood,  Medford.  OR 
NAFTA-TAA-02768:  Rayonier,  Inc., 

Inland  Wood  Products  Div., 

Plummer,  ID 
NAFTA-TAA-02759;  Tokyo  Electron 

Oregon,  Inc.,  Hillsboro,  OR 
NAFTA-TAA-02784  Br  A;  Private  Line 

Group,  Inc.,  Franklin,  GA  &■ 

Bowman,  GA 
NAFTA-TAA-02805;  Rice  Logging, 

Council,  ID 
NAFTA-TAA-02740;  Active  Quilting. 

Div.  ofRockville  Fabrics,  Plains.  PA 
NAFTA-TAA-C2793;  Williamete 

Industries,  Dallas  Sawmill,  Dallas, 

OR 
NAFTA-TAA-02652:  Gibeck,  Inc.. 

Indianapolis,  IN 
NAFTA-TAA-02770;  Harbison-Walker 

Refractories  Co.,  Fulton,  MO 
NAFTA-TAA-02774;  A.P.  Green 

Refractories,  alklal  Harbison- 
Walker  Refractories.  Sulphur 

Springs,  TX: 
NAFTA-TAA-02739:  Pittsfield  Woolen 

Yams  Co..  Inc.,  Pittsfield,  ME. 

The  investigation  revealed  that  the 

criteria  for  eligibility  have  not  been  met 

for  reasons  specified. 

NAFTA-TAA-02750:  National  Garment 

Co.,  Corporate  Office.  St.  Louis,  MO 


NAFTA-TAA-02751;  The  Wallet  Works, 
A  Subsidiary  of  AR  Accessories, 
West  Bend.  WI 

NAFTA-TAA-02753;  Nortel  Networks, 
Repair  Center,  Nashville,  TN 

The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act.  as 
amended. 

NAFTA-TAA-02807;  Komatsu  Silicon 

America.  Inc.,  Hillsboro.  OR 
NAFTA-TAA-02806:  Waterford  Irish 
Stoves,  Inc..  West  Lebanon,  NH 
The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  in  such  workers'  firm  or  an 
appropriate  subdivision  (including 
workers  in  any  agricultural  firm  or 
appropriate  subdivision  thereof)  did  not 
become  totally  or  partially  separated 
from  employment  as  required  for 
certification. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-02824;  Flex-O-Ute. 

Elwood,  IN:  December  28,  1997. 
NAFTA-TAA-02814;  Southwest 

Fashion,  Inc.,  El  Paso,  TX: 

December  28,  1997. 
NAFTA-TAA-02789;  The  Trane  Co.,  A 

Div.  Of  American  Standard,  Inc., 

Tyler,  TX:  December  1,  1997. 
NAFTA-TAA-02810;  Cyclone  Drilling, 

Headquartered  in  Gillette,  WY  and 

Operating  in  The  Following  States: 

A;  CO,  B;  MT,  C;  NM,  D;  ND: 

December  18,  1997. 
NAFTA-TAA-02827:  Pee  Dee  Apparel, 

Inc.,  Timmonsville,  SC:  December 

21,  1997. 
NAFTA-TAA-02728:  Hubbell  Ughting. 

Inc.,  Christiansburg,  VA:  November 

9,  1997. 
NAFTA-TAA-02687:  Babbie  Casuals 

Co.,  Pacoima,  CA:  October  1,  1997. 
NAFTA-TAA-02755,  A  6-  B;  J.M.  Huber 

Corp.,  Headquartered  in  Houston, 

TX  and  Operating  Throughout  the 

States  of  TX  and  CO:  November  23, 

1997. 
NAFTA-TAA-02771;  Chasam,  Inc., 

Sylva,  NC:  December  2,  1997. 
NAFTA-TAA-02654;  Crown,  Cork  and 

Seal,  Arlington,  TX:  September  29, 

1997. 
NAFTA-TAA-02781;  Battle  Mountain 

Gold  Co.,  Battle  Mountain  Nevada 

Project,  Copper  Canyon,  NE: 

November  27,  1997. 
NAFTA-TAA-02767:  Hamilton  Beach/ 

Proctor  Silex,  Inc.,  Washington,  NC: 

January  25,  1999. 
NAFTA-TAA-02746:  Georgia  Pacific 

Corp.,  CNS/ Softwood  Lumber  Div., 

Baileyville,  ME:  November  10,  1997 


NAFTA-TAA-02765;  Eutectic  Corp.. 
Chicago,  IL:  November  30,  1997. 

NAFTA-TAA-02790;  J.A.  Lamy 

Manufacturing  Co.,  Sedalia,  MO: 
December  10,  1997. 

NAFTA-TAA-02795:  Union  Pacific 
Fuels,  Inc.,  A  Subsidiary  of  Union 
Pacific  Resources  Co  and  Union 
Pacific  Resources  Co.,  A  Div.  of 
Union  Pacific  Resources  Group, 
Inc.,  Headquartered  in  Fort  Worth, 
TX  &■  Operating  in  The  Following 
States:  A;  CO,  B;  LA.  C;  OK,  D;  TX, 
E;  UT.  F:  WY:  December  14.  1997. 

NAFTA-TAA-02852;  Borden  Chemical, 
Inc..  Borden  PGrlP—Kent  Plant. 
Kent,  WA:  January  8,  1998. 

NAFTA-TAA-02668:  Wolverine 
Worldwide,  Inc.,  Rockford,  Ml: 
September  22,  1997. 

NAFTA-TAA-02792;  Zenith  Electronics 
Corp.,  Consumer  Electronics 
Engineering  Department.  Glenview, 
IL:  December  8,  1 997. 

NAFTA-TAA-02840;  Texfi  Industries, 
Inc.,  Fayetteville,  NC:  December  11, 
1997. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  January, 
1999.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  January  25, 1999. 
Grant  D.  Beale. 

Acting  Director.  Office  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  99-2137  Filed  1-28-99:  8:45  am) 

MLLMQ  COOC  4S1fr-M-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34,  806  and  806B] 

Donnkenny  Apparel,  Inc.  Rural  Retreat, 
Virginia  and  Fabric  Cutters  Plant, 
Floyd,  Virginia;  Amended  Certification 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  October  22,  1998, 
applicable  to  all  workers  of  Dormkenny 
Apparel.  Inc.  Located  in  Rural  Retreat. 
Virginia.  The  notice  was  published  in 
the  Federal  Register  on  November  10. 
1998  (63  FR  63078). 
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At  the  request  (if  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shovfs  that  worker 
separations  occurred  at  the  Fabric 
Cutters  Plant.  Flojyd,  Virginia  location 
on  Donnkenny  Apparel,  Inc.  The  Floyd, 
Virginia  location  produces  fabric  for 
Donnkenny  Apparel's  production  plants 
including  Rural  Retreat,  Virginia. 

The  intent  of  tHe  Department's 
certification  is  to  include  all  workers  of 
Donnkenny  App^l,  Inc.  who  were 
adversely  affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Donnlienny  Apparel,  Inc.. 
Fabric  Cutters  Pl^nt,  Floyd,  Virginia. 

The  amended  notice  applicable  to 
TA-W-34,  806  iahereby  issued  as 
follows:  I 

All  workers  of  Dqnnkenny  Apparel,  Inc.. 
Rural  Retreat,  Virgihia  (TA-W-34,  806),  and 
Fabric  Cutters  Planj,  Floyd,  Virginia  (TA-W- 
34,  806B)  who  became  totally  or  partially 
separated  from  emp  loyment  on  or  after  July 
21.  1997  through  0;tober  22.  2000  are 
eligible  to  apply  foi  adjustment  assistance 
under  Section  223  ^f  the  Trade  Act  of  1974. 

Signed  at  Washii^ton,  DC  this  13th  day  of 
January,  1999. 
Grant  D.  Beale, 
Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  99-2143  rtled  1-28-99;  8:45  ami 

BILUNG  CODE  4610-30' M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration    1 

[TA-W-35.379]       I 

Harsco  Corporation,  Heckett  Multlserv 
Division,  Warren,  Ohio;  Notice  of 
Tennination  of  Investigation 

Pursuant  to  secJion  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  Dece|nber  14, 1998  in 
response  to  a  woijker  petition  which  was 
filed  November  3D,  1998  on  behalf  of 
workers  at  Heckett  Multiserv,  a  Division 
of  Harsco  Corporation,  Warren,  Ohio. 

The  petitioning  group  of  workers  are 
included  in  an  e>0sting  Trade 
Adjustment  Assistance  petition 
investigation  (TA|-W-35,348). 
Consequently,  fu^er  investigation  in 
this  case  would  service  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washii^ton,  D.C.,  this  20th  day 
of  January  1999. 
Grant  D.  Beale, 
Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  99-2140  Riled  1-28-99;  8:45  am] 

MLUNQ  CODE  4510-30iM 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34,  783  and  783B] 

Hut)er  Lace  and  Embroidery 
Incorporated;  Amended  Certification 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  EHgibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
October  23. 1998,  applicable  to  workers 
of  Huber  Lace  and  Embroidery 
Incorporated.  The  notice  was  published 
in  the  Federal  Register  on  November  1 1 , 
1998  (63  FR  63078). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
company  reports  that  it  was  their  intent 
to  include  the  workers  of  Huber  Lace 
and  Embroidery  Incorporated  separated 
from  employment  in  New  York  City. 
The  workers  of  the  subject  firm  in  New 
York  City  are  engaged  in  employment 
related  to  the  production  of  lace  and 
embroidery  trimmings,  including 
administrative  support  services  and 
shipping. 

The  intent  of  the  Department's 
certification  is  to  provide  coverage  to  all 
workers  of  the  subject  firm  adversely 
affected  by  increased  imports. 
According,  the  Department  is  amending 
the  certification  to  expand  coverage  to 
workers  of  Huber  Lace  and  Embroidery 
Incorporated,  New  York,  New  York. 

The  amended  notice  applicable  to 
TA-W-34,  783  is  hereby  issued  as 
follows: 

All  workers  of  Huber  Lace  and  Embroidery 
Incorporated,  West  New  York,  New  Jersey 
(TA-W-34.  783)  and  New  York,  New  York 
(TA-W-34, 783B),  who  became  totally  or 
partially  separated  from  employment  on  or 
after  July  6, 1997  through  October  23,  2000, 
are  eligible  to  apply  for  worker  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  DC  this  7th  day  of 
January  1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  99-2144  Filed  1-28-99;  8:45  am] 

BILUNC  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-35,389] 

John  Deere  Consumer  Products; 
Gastonia,  North  Carolina;  Notice  of 
Termination  of  Investigation 

Piirsuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  21, 1998  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  all  workers  at  John 
Deere  Consumer  Products,  located  in 
Gastonia,  North  Carolina  (TA-W- 
35,389). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn. 

Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  21st  day  of 
January  1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  99-2141  Filed  1-28-99;  8:45  am] 
BtLUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-35,388] 

John  Deere  Consumer  Products, 
Greer,  South  Carolina;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  21, 1998  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  and  former 
workers  at  John  Deere  Consumer 
Products,  located  at  Greer,  South 
Carolina  (TA-W-35,388). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn. 

Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  21st  day  of 
January  1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  99-2142  Filed  1-28-99;  8:45  am) 

BtLUNO  COOE  4510-30-M 
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DEPARTMENT  OF  LABOR 

Employment  and  training 
Administration 

[TA-W-35,  356] 

Rayonier,  Incorporated  Inland  Wood 
Products  Division  Plummer,  Idaho; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  14,  1998  in 
response  to  a  worker  petition  which  was 
filed  November  30, 1998  on  behalf  of 
workers  at  Rayonier.  Incorporated, 
Inland  Wood  Products  Division, 
Plummer,  Idaho. 

The  petitioning  group  of  workers  are 
covered  under  an  existing  Trade 
Adjustment  Assistance  investigation 
(TA-W-35,  305).  Consequently,  hirther 
investigation  in  this  case  would  service 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  19th  day  of 
January  1999. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  99-2145  Filed  1-28-99:  8:45  am] 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  For  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182),  hereinafter  called 
(NAFFA-TAA),  have  been  filed  with 
State  Governors  under  Section  250  (b)(1) 
of  Subchapter  D,  Chapter  2,  Title  II,  of 
the  Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Acting  Director  of  the 
Office  of  Trade  Adjustment  Assistance 
(OTAA),  Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  armounces  the  filing  of  the 
petition  and  takes  action  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
on  or  after  December  8,  1993  (date  of 


enactment  of  Pub.  L.  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the  Acting 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  DC  provided  such  request 
if  filed  in  writing  with  the  Acting 
Director  of  OTAA  not  later  than 
February  8,  1999. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Acting  Director  of  OTAA  at  the  address 
shown  below  not  later  than  February  8, 
1999. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  OTAA.  ETA.  DOL, 
Room  C-4318.  200  Constitution 
Avenue.  NW.  Washington,  DC  20210. 

Signed  at  Washington.  DC  this  20th  day  of 
January.  1999. 

Grant  D.  Beale, 

Acting  Director  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


Subject  firm 


Automotive  Logistics  Services  (IBT)  ..., 

Fashions  Intemational  (UNTIE)  

Eutectic  (Co.)  

Walls  Industries  (Co.)  

Hamilton  Beach/Proctor  Silex  (Co.) 

Rayonier  (Wkrs)  

Zenitti  Electronics  (Wkrs)  

Harbison  Walker  Refractories  (USWA) 

Chasam  (Co.)  

International  Paper  (Wkrs) 

Royal  Brands  International  (Wkrs)  

A.P.  Green  Refractones  (USWA)  

Magnetek  (Co.)  

Co  Steel  Raritan  (Wkrs)  

Dresser— Rand  (lAMAW)  

LaBlanc  (Co.) 

Komatsu  Anrierica  International  (Co.)  .. 

Westark  Garment  (Wkrs)  

Battle  Mountain  Gold  (Wkrs)  

General  Electric  (Co.)  

Bonny  Products  (Comp)  

Private  Line  Group  (Co.)  

Private  Line  Group  (Co.)  

GSM  Enterprises  (Wkrs) 

Bellwether  (Wkrs)  

Plynetics  Express  (Writs) 

Schneider  Mills  (Writs) 

Trane  Company  (The)  (lUE) 

J.A.  Lamy  Mfg.  Co.  ( )  

Jinkerson  Servk^es  (Writs) 

Zenith  Electronk»  Corp  (Comp) 

Willamette  Industries  (WCIW)  


Location 


Brownstown,  Ml  

Scranton,  PA  

Charlotte.  NC 

Ashville.  AL 

Washingotn,  NC  

Plummer.  ID 

Melrose  Parit.  IL  

Fulton,  MO 

Sylva.  NC  

TkJonderoga,  NY  .... 
Los  Angeles,  CA  .... 
Sulphur  Springs.  TX 
Prairie  Grove,  AR  ... 
Perth  Amboy,  NJ  .... 

Wellsville,  NY  

Sioux  City,  lA 

Galton,  OH  

Magazine,  AR  

Cooper  Canyon.  NV 

Hickory,  NC  

Washington,  NC  

Franklin,  GA  

Bowman,  GA  

Los  Angeles,  CA  .... 
San  Francisco,  CA 

Beaverton,  OR 

Alexander  Mills,  NC 

Tyler,  TX 

Sedalia,  MO 

El  Paso,  TX  

Glenview,  IL 

Dallas,  OR  * 


Date  received 

at  Goverrror's 

offk» 


11/05/1998 
12/02/1998 
12/03/1998 
12/02/1998 
12/03/1998 
11/30/1998 
12/04/1998 
12/07/1998 
12/04/1998 
12/07/1998 
11/19/1998 
12/07/1998 
12/07/1998 
12/01/1998 
12/07/1998 
11/23/1998 
12/08/1998 
12/08/1998 
12/08/1998 
12/08/1998 
12/14/1998 
12/07/1998 
12/07/1998 
12/04/1998 
12/14/1998 
12/10/1998 
12/11/1998 
12/11/1998 
12/10/1998 
12/10/1998 
12/10/1998 
12/14/1998 


Petition 
No. 


NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 


-2.763 
-2,764 
-2,765 
-2,766 
-2.767 
-2,768 
-2,769 
-2,770 
-2,771 
-2,772 
-2,773 
-2,774 
-2.775 
-2,776  , 
-2,777  , 
■2.778 
-2,779  . 
■2,780  . 
■2.781  . 
■2,782  . 
■2,783  . 
■2,784  . 
•2,784  . 
■2,785  . 
•2,786  . 

2.787  . 

2.788  . 

2.789  . 

2.790  . 

2.791  . 

2.792  . 

2.793  . 


Articles  produced 


Warehousing  &  shipping  operation. 

Mens  sport,  dress  &  suit  coats  &  jackets. 

Metal  articles. 

Non-insulated  bib  overalls. 

Electric  househoW  appliances. 

Dimension  lumber. 

T.V.  pk;ture  tubes. 

Refractory  products. 

Chilldren  blanketsleepers. 

Reprographic  copy  p>aper. 

Yogurt,  milk,  milk  containers  equipment. 

Brick  shapes,  castabie  products. 

Electric  motors. 

Billets  and  steel  wire  rob. 

Castings  and  patterns  for  foundries. 

Communication  towers. 

Motor  graders — hydraulic  crans. 

Outtenwear. 

Gold  ingots. 

Transformers. 

Kitchen  Tools  and  Gadgets. 

Men's  coats. 

Men's  coats. 

Sportswear. 

Shorts  and  Jerseys. 

Prototype  Products. 

Ladles'  Apparel. 

Air  corxjitioning  units. 

Levi  Blue  Jeans  &  Cargo  Pants. 

Jeanswear  Fabric  Cuttnig. 

Engineering. 

Dimension  lumber. 


/ 
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Siit)iect  firm 


A.  Schulman  (OCAW) 

Union  Pacific  resources  (Co.)  

U.S.  Can  (Wktfe)  

Graphic  Packaging  (Wkrs) 

Am  West  Petrfileum  (Co.)  

Elec-Tech  (Co^) 

Cross  Creek  Apparel  (Co.)  

Chestnut  Hill  yiarketing  (Co.)  

Santa's  Best— 'Tinsel  (Division  (Co.)  

Thomas  and  Betts  (IBT)  

Texfi  (Wrks)  .L. 

Rice  Logging  (Co.) 

Waterford  Irisli  Stoves  (Wrks)  

Komatsu  Silicon  America  Inc.  (Wrks) 

John  Deere  cinsumer  Products  (Comp)  .. 

Fiskars,  Inc.  (Wrks) 

Cyclone  Drillinb  (Wkrs)  

Cyclone  Drillinb  (Wkrs)  

Cyclone  Drilling  (Wkrs)  

Cyclone  Drilling  (Wkrs)  

Cyclone  Drilling  (Wkrs)  

Marquip,  Inc.  WVrks)  

Vastar  Resounces  (Wr1<s)  

Fleming  Companies,  Inc.  (Comp) 

Southwest  Fa$hion  (Wkrs)  

Ausco  Products  (Co.)  

Blount  (Wkrs)  

MAE  Garment  Finishers  (Wkrs)  

84  Mining  (UMWA)  

Triquint  Semicjonductor  (Wkrs)  

Ardney  Leather  and  Sheepakin  Company 

(Wkrs).         ; 

Footwear  Mgt.j  Co.,  Justin  Boot  (Wkrs)  

Southern  Container  (UAW) 

Fasco  Motors  and  Blowers  (Co.) 

Flex-O-Lite  (UfeWA)  

General  Electic  (Wkrs)  

Washington  p|ut>lic  Power  Supply  System 

(IBEW).       '' 

Pee  Dee  Apparel  (Co.) 

Illinois  Glove  (UNITE)  - 

Curtis  SportSMfear  (Co.)  

Angelica  lmac|e  Apparel  (Co.)  

Sanyo  Audio  4Co.)  

Rock-Tenn  (Wkrs) 

M/D  Totco  Instrumentation  (Co.) 
Asarco  (Co.) 
Clevenger  Ir 

Linville  Hosier^  (Co.) 

Sun  Studs  (Cp.) 

Beulaville  Gattnents  (Wkrs) 

Fair  Rite  Pro(iicts  (Wkrs)  

Graham  Fiekj|  Health  Products  (Co.) 


Location 


Bend  Wood  FVoducts  (Wkrs) 

All  Technologies  (CBO) 

Boston  Precision  (Co.) 

Pluma  (Co.)  .i 

Tecos  Fashions  (Wkrs) 

Emerson  Mot0r  () 

Sun  Apparel  Of  Texas  (Co.) .. 
Great  Northeifi  Paper  (Co.)  .. 


Strtches  (Wkri)  

UCAR  Carton  (Wkrs)  , 
Ithaca  Industries  (Co.) 


Date  received 

at  Governor's 

office 


Orange,  TX 

Forth  Worth,  TX  .... 

Green  Bay,  Wl 

Franklin,  OH  

Upton,  WY  

Hulette,  WY  

Floyd.  VA 

Fall  River.  MA 

Manitowoc,  Wl  

Garwood,  NJ  

Fayetteville.  NC  .... 

Council,  ID 

West  Letjanon.  NH 

Hillstwro,  OR  

Gastonia,  NC 

Wheaton.  MN  

Gillette,  WY  

Operating  in  the 

State  of,  CO. 
Operating  in  the 

State  of.  MT. 
Operating  In  the 

State  of,  NM. 
Operating  in  the 

State  of,  ND. 

Phillips,  Wl 

Houston,  TX 

Portland.  OR  ..." 

El  Paso,  TX  

Benton  Hartor,  Ml 

Prentice.  Wl  

El  Paso,  TX  , 

Eighty-Four,  PA  ... 

Hillsl»ro,  OR  

Milwaukee,  Wl  

El  Paso.  TX  

Dayton,  NJ 

LaGrande,  GA  

Elwood,  IN  

Met>ane,  NC  

Elma,  WA  

Timmionsville,  SC 

Effingham.  IL  

Etowah,  TN 

Lirxlen,  TN  

Milroy,  PA  

Taylorsville,  NC  ... 

Casper.  WY  

El  Paso,  TX  

Marion,  NC  

Marion,  NC  

Roseburg,  OR  

Beulaville,  NC  

Springfield,  VT 

Hauppauge,  NY  ... 

Bend,  OR 

El  Paso,  TX  

Hyde  Park.  MA  .... 
Rocky  Mount.  VA 

El  Paso,  TX  

Independence,  KS 

El  Paso.  TX  

Mlllinocket  ME  .... 

El  Paso.  TX  

Columbia.  TN  

Gastinia.  NC 


12/16/1998 
12/18/1998 
12/17/1998 
12/16/1998 
12/15/1998 
12/15/1998 
12/01/1998 
12/17/1998 
12/18/1998 
12/16/1998 
12/21/1998 
12/21/1998 
12/18/1998 
12/21/1998 
12/16/1998 
12/18/1998 
12/21/1998 
12/21/1998 

12/21/1998 

12/21/1998 

12/21/1998 

12/23/1998 
12/23/1998 
12/24/1998 
12/28/1998 
11/25/1998 
12/28/1998 
12/30/1998 
01/04/1999 
01/04/1999 
12/29/1998 

12/30/1998 
12/18/1998 
12/21/1998 
12/28/1998 
12/29/1998 
12/29/1998 

12/21/1998 
12/23/1998 
01/04/1999 
12/22/1998 
01/11/1999 
01/11/1998 
01/11/1999 
01/11/1999 
01/06/1999 

01/06/1999 

01/07/1999 
01/11/1999 
01/12/1999 
01/11/1999 

01/12/1999 
01/19/1999 
01/11/1999 
01/13/1999 
01/13/1999 
01/11/1999 
01/13/1999 
01/13/1999 

01/13/1999 
01/15/1999 
01/15/1999 


Petition 
No. 


NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 


2.794  . 

2.795  . 
2,796 
2,797 
2.798 
2.799 
2.800 
•2,801 
•2,802 
•2,803 
•2,804 
•2,805 
•2,806 
•2,807 
•2,808 
■2,809 
•2.810 
•2.810 


NAFTA-2.810 
NAFTA-2,810 
NAFTA-2.810 


NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 


2.811  . 

2,812 

2,813  , 

■2,814 

•2.815 

•2,816 

•2,817 

•2,818 

•2.819 

•2.820 


NAFTA-2.821 
NAFTA-2,822 
NAFTA-2.823 
NAFTA-2.824 
NAFTA-2.825 
NAFTA-2.826 


NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 


2,827 
2,828 
2.829 
2.830 
2,831 
2,832 
2.833 
•2.834 
•2.835 


NAFTA-2,836 

NAFTA-2,837 
NAFTA-2.838 
NAFTA-2.839 
NAFTA-2,840 


NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 


2.841  , 

2,842 

2.843, 

•2.844 

2.845 

•2.846 

•2,847 

2,848 


Articles  produced 


NAFTA-2,849 
NAFTA-2,850 
NAFTA-2,851 


Polyurathane. 

Oil  and  gas  exploration  and  production. 

Aerosol  cans. 

Flexographic  presses. 

Oil. 

Electrical  wortc. 

Shirts,  t-shirts  fleece  sweatshirts. 

Childrens  Apparel. 

Christmas  decorations. 

Drop  &  pole  line  CATV  hardware. 

Fabric. 

Loggins. 

Wood,  gas  and  pellet  stoves. 

Silicon  wafers. 

Hand-held  lawn  and  garden  equipment. 

Electrical  strips  and  Surge  Protection. 

Cnxle  oil  and  natural  gas. 

Crude  oil  and  natural  gas. 

Cnjde  oil  and  natural  gas. 

Crude  oil  and  natural  gas. 

Crude  oil  and  natural  gas. 

Corregated  Material  Handling  Machines. 

Natural  Gas. 

Grocery — Dry,  Frozen. 

Men's  jeans. 

Screw  &  mechanics  jacks  for  auto. 

Forestry  and  Industrial  equipment. 

Jean  pants. 

Coal. 

Semiconductor  and  related  devices. 

Sheariing  coats. 

Boots,  leather  products,  accessories. 

Preprinted  liner  for  containers. 

Electric  nrrotors  and  blowers. 

Safety  cones,  sewing  of  signs  and  flags. 

Switchboards  power  panels. 

Electricity. 

Men's  and  ladies  activewear. 

Gloves. 

Jeans. 

Uniform  and  healthcare  products. 

Hi-fi  stereo  speaker  systems. 

Folding  cartons. 

Technk:al  oil  field  equipment. 

Cooper  anodes. 

Men's  Women's  children's  socks  & 
hoise. 

Men's  women's  childrens  socks  &  ho- 
siery. 

Softwood  veneer. 

Polo  shirts. 

Noise  suppressors. 

Walkers,  canes,  wheetehairs,  conv 
modes. 

Wood  products. 

Computers. 

Precision  components. 

Fleecewear  and  jersey  t-shirts. 

Jean  products— cutting. 

Cutting  of  garments. 

Sawtogs.  pulpwood,  wood  chips,  hard- 
wood. 
Jeans  products — cutting. 
Graphite  electrodes  and  connecting  pins. 
Nosiery. 
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Subject  firm 

Location 

Date  received 

at  Governor's 

office 

Petition 
No. 

Articles  produced 

Borden  Chemical  (Wkrs)  

Kent,  WA  

01/13/1999 
01/14/1999 

01/14/1999 
01/14/1999 
01/15/1999 

NAFTA-2.852  ... 
NAFTA-2.853  ... 

NAFTA-2.854  ... 
NAFTA-2.855  ... 
NAFTA-2.856  ... 

Formaldehyde. 

Cat>le  harnesses  for  electrical  products. 

Glazed  ceramic  wal  tile. 

Plywood. 

Ctothing. 

Manufacturing  and  Technical  Enterprises 
(Wkrs). 

Porcelantie  (Co.) , 

Boise  Cascade  (Wkrs) 

Foumxjst  Garment  (Wkrs) 

Wilton.  ME  

Lexington,  NC 

Medtord,  OR 

Briston.  VA  

[FR  Doc.  99-2139  Filed  1-28-99;  8:45  am] 
MLUNO  CODE  4S10-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA— 02808] 

John  Deere  Consumer  Products, 
Qastonia,  North  Carolina;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  11, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  December  16. 1998  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  John  Deere  Consumer 
Products,  located  in  Gastonia,  North 
Carolina  (NAFTA-02808). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  D.C..'  (bis  21st  day 
of  January  1999.  ",. 

Grant  O.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  99-2138  Filed  1-28-99;  8:45  am] 

BILLWa  COOE  4$10-4»-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  appUcable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  soiu-ces.  They 


specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931. 
as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  irora  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provision  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  detennination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 


the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  NW,  Room  S-3014, 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Detennination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  York  N990012  (Jan.  29. 1999) 

Volume  II 


None 

Volume  III 

None 

Volume  IV 

Michigan 
MI9900007  (Jan. 

29. 

1999) 

Volume  V 

None 
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Voluwe  VI 

None 

Volume  VIA 

None 

General  Wage  Determination 
Publicationl 

General  wage  determinations  issued 
under  the  davis-Bacon  and  related  Acts, 
including  tiose  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  docujment  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  (delated  Acts."  This 
pubhcationj  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Govemmerit  Depository  Libraries  across 
the  country]. 

The  genet'al  wage  determinations 
issued  und^r  the  Davis-Bacon  and 
related  Act*  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Boerd  System  of  the  National 
Technical  Ihformation  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2^68 

Hard-copK'  subscriptions  may  be 
purchased  from:  Superintendent  of 
Docvmient4^U.S.  Government  Printing 
Office,  Waiiington,  D.C.  20420,  (202) 
512-1800. 1 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  ititerest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  sepajate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (iss  tied  in  January  or  February) 
which  includes  all  current  general  wage 
determinat  ons  for  the  States  covered  by 
each  volun  e.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  /Vashington,  DC,  this  22nd  day 
of  January  1!I99. 
John  Frank. 

Acting  Chie).  Branch,  of  Construction  Wage 
Determinatiims. 
|FR  Doc.  99- 1862 
BILUNG  CODC 


Filed  1-28-99;  8:45  am) 

4510-27-M 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Proposed  Collection;  Comment 
Request 

action:  Ndtice. 


SUMMARY:  the  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a|  pre-clearance  consultation 


program  to  provide  the  general  public 
and  Federal  agencies  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  [44 
U.S.C.  3506(c)(2)(A)l.  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resoiu^ces)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently,  the  Bureau  of  Labor  Statistics 
(BLS)  is  soliciting  comments  concerning 
the  proposed  revision  of  the  "Report  on 
Occupational  Employment."  A  copy  of 
the  proposed  information  collection 
request  (ICR)  can  be  obtained  by 
contacting  the  individual  listed  below 
in  the  ADDRESSES  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
March  30,  1999. 

The  Bureau  of  Labor  Statistics  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assvunptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Send  comments  to  Karin  G. 
Kurz.  BLS  Clearance  Officer,  Division  of 
Management  Systems,  Bureau  of  Labor 
Statistics,  Room  3255,  2  Massachusetts 
Avenue,  NE,  Washington,  DC  20212. 
Ms.  Kurz  can  be  reached  on  202-606- 
7628  (this  is  not  a  toll  free  number). 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Occupational  Employment 
Statistics  (OES)  survey  is  a  Federal/State 
establishment  survey  of  wage  and  salary 
workers  designed  to  produce  data  on 


current  occupational  employment  and 
wages.  OES  survey  data  assist  in  the 
development  of  employment  and 
training  programs  established  by  the 
Workforce  Investment  Act  of  1998,  Job 
Training  Partnership  Act  (JTPA)  of 
1982,  and  the  Perkins  Vocational 
Education  Act  of  1984. 

The  OES  program  operates  a  periodic 
mail  survey  of  a  sample  of  non-farm 
establishments  conducted  by  all  fifty 
States,  Guam,  Puerto  Rico,  the  District 
of  Columbia,  and  the  Virgin  Islands. 
Over  three-year  periods,  data  on 
occupational  employment  and  wages 
are  collected  by  industry  at  the  two-  and 
three-digit  Standard  Industrial 
Classification  (SIC)  levels.  The 
Department  of  Labor  uses  OES  data  in 
the  administration  of  the  Alien  Labor 
Certification  process  under  the 
Immigration  Act  of  1990. 

II.  Current  Actions 

BLS  plans  to  make  a  major  change  to 
occupations  surveyed  in  1999  by 
incorporating  the  1998  edition  of  the 
Standard  Occupational  Classification 
(SOC)  manual  in  place  of  the  OES 
Dictionary.  Research  also  is  imderway 
to  evaluate  any  changes  needed  to 
specific  industry  forms  to  prepare  for 
the  North  American  Industry 
Classification  System  (NAICS)  to  be 
introduced  in  the  2002  OES  survey. 
This  research  may  result  in  the 
reduction  of  the  number  of  industry 
forms  and  the  introduction  of  an 
imstructured  form  (a  form  without 
occupations  listed,  sent  to  small 
estabhshments  only)  for  the  1999 
survey.  BLS  and  the  States  are 
considering  changes  to  the  mail 
questionnaire  in  order  to  reduce 
respondent  burden,  including  the 
addition  or  deletion  of  requests  for 
certain  survey  items.  Research  is  being 
conducted  on  the  collection  of  OES  data 
by  electronic  means,  including  the 
Internet.  BLS  plans  to  conduct  a 
Response  Analysis  Survey  (RAS)  to 
examine  data  collection  procedures. 
This  will  be  the  first  examination  of 
such  procediu^s  since  1989. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Agency:  Biu-eau  of  Labor  Statistics. 

Title:  Report  on  Occupational 
Employment. 

0MB  Number:  1220-0042. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  and 
State,  Local  or  Tribal  Government. 

Frequency:  Annual. 
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Fofim 


BLS  2877: 

FY  2000  .... 

FY  2001  ..„ 

FY  2002  ..., 
BLS  2877  RAS: 

FY  2000  .... 

FY  2001  .... 

FY  2002  .... 
Total: 

FY  2000  .... 

FY  2001  .... 

FY  2002  .... 


Number  of  re- 
sponding units 


340,000 
340.000 
340.000 

4.000 

4.000 

0 

344.000 
344.000 
340,000 


Response 

time 
(minutes) 


45 


14 


59 

45 


Annual  txjrden 
hours 


255,000 
255,000 
255,000 

933 

933 

0 

255.933 
255,933 
255,000 


Annual  burden 
hours  three- 
year  average 


255,000 


622 


255,622 


Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  of  public  record. 

Signed  at  Washington,  DC,  this  25th  day  of 
January  1999. 

W.  Stuart  Rust.  Jr., 

Chief,  Division  of  Management  Systems, 

Bureau  of  Labor  Statistics. 

(FR  Doc.  99-2146  Filed  1-28-99;  8:45  am) 

ULUNQ  CODE  4S10-24-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Susan  Harwood  Training  Grant 
Program— Shipyards 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Notice  of  availability  of  funds 
and  request  for  grant  applications. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  awards 
funds  to  nonprofit  organizations  to 
conduct  safety  and  health  training  and 
education  in  the  workplace.  This  notice 
annoimces  grant  availability  for  training 
in  safety  and  health  programs  for 
shipyards.  The  notice  describes  the 
scope  of  the  grant  program  and  provides 
information  about  how  to  get  detailed 
grant  application  instructions. 
AppUcations  should  not  be  submitted 
without  the  apphcant  first  obtaining  the 
detailed  grant  application  instructions 
mentioned  later  in  the  notice. 

Section  21(c)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
670)  authorizes  this  program. 
DATES:  Applications  must  be  received 
by  March  26, 1999. 


ADDRESSES:  Submit  grant  applications  to 
the  OSHA  Office  of  Training  and 
Education,  Division  of  Training  and 
Educational  Programs,  1555  Times 
Drive,  Des  Plaines,  Illinois  60018. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Mouw,  Chief,  Division  of 
Training  and  Educational  Programs,  or 
Don  Guerra,  Program  Analyst.  OSHA 
Office  of  Training  and  Education,  1555 
Times  Drive,  Des  Plaines,  Illinois  60018, 
telephone  (847)  297-4810,  e-mail 
don.guerra@oti.osha.gov. 
GRANTS  CONFERENCE:  The  OSHA  Office 
of  Training  and  Education  vfill  hold  a 
grants  conference  to  assist  potential 
appUcants  to  imderstand  the  grant  topic 
and  answer  questions  pertaining  to 
completing  an  application.  The  grants 
conference  will  be  held  bt>m  9:30  a.m. 
to  12:00  p.m.  on  February  18,  1999,  at 
the  OSHA  Office  of  Training  and 
Education,  1555  Times  Drive,  Des 
Plaines,  Illinois  60018.  Persons 
interested  in  attending  this  conference 
should  contact  Ronald  Mouw.  Chief. 
Division  of  Training  and  Educational 
Progrsuns.  or  Don  Guerra.  Program 
Analyst,  at  (847)  297-4810.  or  e-mail 
don.guerra@oti.osha.gov  to  obtain 
information  about  local  hotel 
accommodations  and  transportation.  It 
is  not  necessary  to  register  for  this 
conference. 
SUPPLEMENTARY  INFORMATION: 

What  is  the  Purpose  of  the  Program 

Susan  Harwood  Training  Grants 
provide  funds  to  train  workers  and 
employers  to  recognize,  avoid,  and 
prevent  safety  and  health  hazards  in 
their  workplaces.  The  program 
emphasizes  three  areas. 

•  Educating  workers  and  employers 
in  small  businesses.  A  small  business 
has  250  or  fewer  workers. 

•  Training  workers  and  employers 
about  new  OSHA  standards. 

•  Training  workers  and  employers 
about  high  risk  activities  or  hazards 
identified  by  OSHA  through  the  priority 


planning  process  or  otherwise,  or  as  part 
of  an  OSHA  special  emphasis  program. 

Grantees  are  expected  to  develop 
training  and/ or  educational  programs 
that  address  topics  named  by  OSHA, 
recruit  workers  and  employers  for  the 
training,  and  conduct  the  training. 
Grantees  will  also  be  expected  to  follow- 
up  with  people  who  have  been  trained 
to  find  out  what,  if  any,  changes  were 
made  to  reduce  hazards  in  their 
workplaces  as  a  result  of  the  training. 

What  is  the  Training  Topic 

The  purpose  of  this  notice  is  to 
announce  that  funds  are  available  for 
grants.  The  topic  is  recognition  and 
avoidance  of  shipyard-related  safety  and 
health  hazards.  Each  grant  application 
must  address  one  of  the  following 
shipyard  safety  and  health  topics:     ^ 

1.  Shipbuilding  and  ship  repair. 
Safety  and  health  hazards  affecting 
workers  in  Standard  Industrial 
Classification  (SIC)  3731  who  build  or 
repair  ocean-going  vessels. 

2.  Shipbreaking/ship  scrapping. 
Safety  and  health  hazards  affecting 
workers  in  SIC  4499  who  are  involved 
with  Navy  ship  scrapping  contracts  or 
other  shipbreaking/ship  scrapping 
contracts  involving  ocean-going  vessels. 

In  both  the  shipyard  safety  and  health 
topics,  the  areas  of  primary  concern  are 
confined  space  entiy,  respiratory 
protection,  welding,  fire  protection,  fall 
protection,  crane  safety,  asbestos 
removal,  lead  abatement,  electrical 
safety,  and  hazard  communication.  It  is 
permissible  to  cover  other  safety  and 
health  topics,  but  grants  should 
emphasize  the  topics  of  primary 
concern. 

Who  is  Eligible  to  Apply  for  a  Grant 

Any  nonprofit  organization  that  is  not 
an  agency  of  a  State  or  local  govermnent 
is  eligible  to  apply.  However,  State  or 
local  government  supported  institutions 
of  higher  education  are  eligible  to  apply 
in  accordance  with  29  CFR  97.4(a)(1). 
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Applicants  otl^ 
government  su 
higher  educatior 
submit  evidence 
preferably  from 
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er  than  State  or  local 
p^orted  institutions  of 
will  be  required  to 
of  nonprofit  status, 
the  IRS. 


What  can  Grant  Funds  l>e  Spent  on 

Grant  funds  can  be  spent  on  the 
following. 

•  Conducting  training. 

•  Conducting  other  activities  that 
reach  and  infom  i  workers  and 
employers  about  occupational  safety 
and  health  hazaids  and  hazard 
abatement. 

•  Developing  jducational  materials 
for  use  in  the  training. 

Are  There  Restrictions  on  How  Grant 
Funds  can  be  Spent 

OSHA  will  no|  provide  funding  for 
the  following  activities. 

1.  Any  activity  that  is  inconsistent 
with  the  goals  and  objectives  of  the 
Occupational  Safety  and  Health  Act  of 
1970. 

2.  Training  involving  workplaces  that 
are  not  covered  Iby  the  Occupational 
Safety  and  Healtp  Act.  Examples 
include  state  an4  local  government 
workers  in  non-State  Plan  States  and 
workers  coveredlby  section  4(b)(1)  of  the 
Act. 

3.  Production,  publication, 
reproduction  or  use  of  training  and 
educational  materials,  including 
newsletters  and  Instructional  programs, 
that  have  not  been  reviewed  by  OSHA 
for  technical  accuracy. 

4.  Activities  U^at  address  issues  other 
than  recognitiont  avoidance,  and 
prevention  of  unisafe  or  unhealthy 
working  conditions.  Examples  include 
workers'  compe<tsation,  first  aid.  and 
publication  of  mjaterials  prejudicial  to 
labor  or  manageCient. 

5.  Activities  Ujat  provide  assistance  to 
workers  in  arbitration  cases  or  other 
actions  against  einployers,  or  that 
provide  assistance  to  employers  and/or 
workers  in  the  prosecution  of  claims 
against  Federal,  State  or  local 
governments. 

6.  Activities  that  directly  duplicate 
services  offered  by  OSHA,  a  State  under 
an  OSHA-appro|red  State  Plan,  or 
consultation  projgreims  provided  by  State 
designated  agencies  under  section 
7(c)(1)  of  the  Occupational  Safety  and 
Health  Act. 

7.  Activities  iatended  to  generate 
membership  in  the  grantee's 
organization.  This  includes  activities  to 
acquaint  nonme^bers  with  the  benefits 
of  membership,  Inclusion  of 
membership  appeals  in  materials 
produced  with  grant  funds,  and 
membership  drives. 


What  Other  Grant  Requirements  are 
There 

1.  OSHA  review  of  educational 
materials.  OSHA  will  review 
educational  materials  produced  by  the 
grantee  for  technical  accuracy  during 
development  and  before  final 
publication.  OSHA  vdll  also  review 
curriculums  and  purchased  training 
materials  for  accuracy  before  they  are 
used. 

When  grant  recipients  produce 
training  materials,  they  will  provide 
copies  of  completed  materials  to  OSHA 
before  the  end  of  the  grant  period. 
OSHA  has  a  lending  program  that 
circulates  grant- produced  audiovisual 
materials.  Grant  recipients'  audiovisual 
materials  will  be  included  in  this 
lending  program.  In  addition,  all 
materials  produced  by  grantees  may  be 
placed  on  the  Internet  by  OSHA. 

2.  0MB  and  regulatory  requirements. 
Grantees  vdll  be  required  to  comply 
with  the  following  docimients. 

•  29  CFR  part  95.  which  covers  greuit 
requirements  for  nonprofit 
organizations,  including  universities 
and  hospitals.  These  are  the  Department 
of  Labor  regulations  implementing  OMB 
Circular  A-1 10. 

•  OMBCircularA-21,  which 
describes  allowable  and  unallowable 
costs  for  educational  institutions. 

•  OMBCircular  A-122,  which 
describes  allowable  and  unallowable 
costs  for  other  nonprofit  organizations. 

•  OMB  Circular  A-133,  which 
provides  information  about  audit 
requirements. 

3.  Certifications.  All  applicants  will 
be  required  to  certify  to  a  drug-free 
workplace  in  accordance  with  29  CFR 
part  98,  to  comply  with  the  New 
Restrictions  on  Lobbying  published  at 
29  CFR  part  93,  to  make  a  certification 
regarding  the  debarment  rules  at  29  CFR 
part  98,  and  to  complete  a  special 
lobbying  certification. 

4.  Matching  share.  The  program 
requires  the  grantee  to  provide  a 
matching  share.  Grant  recipients  are  to 
provide  a  minimimi  of  20%  of  the  total 
grant  budget.  This  match  may  be  in- 
kind,  rather  than  a  cash  contribution. 
For  example,  if  the  Federal  share  of  the 
grant  is  $80,000  (80%  of  the  grant),  then 
the  matching  share  will  be  $20,000 
(20%  of  the  grant),  for  a  total  grant  of 
$100,000.  The  matching  share  may 
exceed  20%. 

How  are  Applications  Reviewed  and 
Rated 

•  OSHA  staff  will  review  grant 
applications  and  present  the  results  to 
the  Assistant  Secretary  who  will  make 
the  selection  of  organizations  to  be 
awarded  grants. 


•  OSHA  will  give  preference  to 
applications  which: 

•  Address  multiple  shipyard  safety 
and  health  subjects.  For  example,  an 
application  which  addresses  respiratory 
protection,  welding,  and  fire  protection 
would  be  preferred  over  one  that  only 
addresses  welding.- 

•  Plan  train-the-trainer  programs. 

•  Train  managers  and/or  supervisors. 

•  Serve  multiple  employers.  OSHA  is 
interested  in  reaching  more  than  one 
employer  with  each  grant  awarded. 

The  following  factors  will  be 
considered  in  evaluating  grant 
applications. 

1 .  Program  Design 

a.  The  proposed  training  and 
education  program  addresses  shipyards. 

b.  The  proposal  plans  to  train  workers 
and/or  employers  and  clearly  estimates 
the  numbers  to  be  trained. 

c.  The  proposal  contains  a  train-the- 
trainer  program,  and  the  numbers  to'be 
trained  by  these  trainers  are  clearly 
estimated. 

d.  The  planned  activities  are 
appropriate  for  the  workers  and/ or 
employers  to  be  trained. 

e.  There  is  a  plan  to  recruit  trainees 
for  the  program. 

f.  If  the  proposal  includes  developing 
educational  materials,  there  is  a  plan  for 
OSHA  to  review  the  materials  during 
development. 

g.  There  is  a  plan  to  evaluate  the 
program's  effectiveness  and  this 
includes  plans  to  follow-up  with 
trainees  to  see  if  the  training  resulted  in 
workplace  change. 

h.  The  planned  work  can  be 
accomplished  in  one  year. 

i.  There  is  a  description  of  the  target 
population,  the  hazards  that  will  be 
addressed,  the  barriers  which  have 
prevented  adequate  training  for  the 
target  population,  why  the  program 
cannot  be  completed  without  Federal 
funds,  and  why  funding  sources 
ctirrently  available  cannot  be  used  for 
this  purpose. 

2.  Program  Experience 

a.  The  organization  applying  for  the 
grant  demonstrates  experience  with 
occupational  safety  and  health. 

b.  The  organization  applying  for  the 
grant  demonstrates  experience  training 
adults  in  work-related  subjects. 

c.  The  staff  to  be  assigned  to  the 
project  have  experience  with  (1) 
occupational  safety  and  health,  (2) 
shipyards,  and  (3)  training  adults. 

d.  The  organization  applying  for  the 
grant  demonstrates  experience  in 
recruiting  and  training  the  population  it 
proposes  to  serve  under  the  grant. 
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3.  Administrative  Capability 

a.  The  applicant  organization 
demonstrates  experience  managing  a 
variety  of  programs. 

b.  The  appUcant  organization  has 
administered,  or  will  work  with  an 
organization  that  has  administered,  a 
number  of  different  Federal  and/ or  State 
grants  over  the  past  five  years. 

c.  The  application  is  complete, 
including  forms,  budget  detail,  narrative 
and  workplan,  and  required 
attachments. 

4.  Budget 

a.  The  budgeted  costs  are  reasonable. 

b.  The  proposed  non-Federal  share  is 
at  least  20%  of  the  total  budget. 

c.  The  budget  complies  with  Federal 
cost  principles  (which  can  be  found  in 
applicable  OMB  Circulars)  and  with 
OSHA  budget  requirements  contained 
in  the  grant  application  instructions. 

d.  The  cost  per  trainee  is  less  than 
$500  and  the  cost  per  training  hour  is 
reasonable. 

In  addition  to  the  factors  listed  above, 
the  Assistant  Secretary  will  take  other 
items  into  consideration,  such  as  the 
geographical  distribution  of  the  grant 
programs  and  the  coverage  of 
populations  at  risk. 

How  Much  Money  is  Available  for 
Grants 

There  is  approximately  $500,000 
available  for  this  program. 

How  Long  are  Grants  Awarded  for? 

Grants  are  awarded  for  a  tjvelve- 
month  period.  If  first  year  performance 
is  satisfactory,  grants  will  be  renewed 
for  an  additional  twelve-month  period. 

How  do  I  get  a  Grant  Application 
Package 

Grant  application  instructions  may  be 
obtained  from  the  OSHA  Office  of 
Training  and  Education,  Division  of 
Training  and  Educational  Programs, 
1555  Times  Drive.  Des  Flaines,  Illinois 
60018.  The  application  instructions  are 
also  available  at  http://vkrww.osha- 
slc.gov/Training/sharwood/ 
sharwood.html. 

When  and  Where  are  Applications  To 
Be  Sent 

The  apphcation  deadline  is  4:30  p.m. 
Central  Time,  March  26,  1999. 

Applications  are  to  be  mailed  to  the 
Division  of  Training  and  Educational 
Programs,  OSHA  Office  of  Training  and 
Education,  1555  Times  Drive,  Des 
Plaines,  IL  60018.  Applications  may  be 
sent  by  fax  to  (847)  297-4874. 


How  Will  I  be  Told  if  My  Application 
was  Selected 

Organizations  selected  as  grant 
recipients  will  be  notified  by  a 
representative  of  the  Assistant 
Secretary,  usually  from  an  OSHA 
Regional  Office.  An  applicant  whose 
proposal  is  not  selected  will  be  notified 
in  writing. 

Notice  that  an  organization  has  been 
selected  as  a  grant  recipient  does  not 
constitute  approval  of  the  grant 
application  as  submitted.  Before  the 
actual  grant  award,  OSHA  will  enter 
into  negotiations  concerning  such  items 
as  program  components,  funding  levels, 
and  administrative  systems.  If  the 
negotiations  do  not  result  in  an 
acceptable  submittal,  the  Assistant 
Secretary  reserves  the  right  to  terminate 
the  negotiation  and  decUne  to  fund  the 
proposal. 

Signed  at  Washington,  DC,  this  20th  day  of 
January  1999. 

Charles  N.  )ef&ess. 

Assistant  Secretary  of  Labor. 

(FR  Doc.  99-2068  Filed  1-28-99;  8:45  am) 

BILUNQ  CODE  4S10-2e-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-021] 

NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC), 
Sun-Earth  Connection  Advisory 
Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Space  Science 
Advisory  Committee,  Sun-Earth 
Connection  Advisory  Subcommittee. 
DATES:  Monday,  February  22,  1999,  8:30 
a.m.  to  5:00  p.m.,  and  Tuesday, 
February  23,  1999,  8:30  a.m.  to  5:00 
p.m. 

ADDRESSES:  Radisson  Resort  at  the  Port, 
8701  Astronaut  Boulevard,  Cape 
Canaveral,  Florida. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
George  Withbroe,  Code  S,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  (202)  358-2470. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  Agenda 
for  the  meeting  is  as  follows: 
— Review  of  Grand  Challenges 


— Roadmap  Committee  Report 
— Key  Technologies  and 

implementation 
— Plenary  Mfeeting 
— Strategic  Plan 
— Scientific  Goals 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

IFR  Doc.  99-2190  Filed  1-28-99;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-022] 

NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC), 
Structure  and  Evolution  of  the 
Universe  Advisory  Subcommittee; 
Meeting. 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Science 
Advisory  Committee,  Structure  and 
Evolution  of  the  Universe 
Subcommittee. 

DATES:  Monday,  February  22,  1999,  8:30 
a.m.  to  5:00  p.m.;  and  Tuesday, 
February  23,  1999,  8:30  a.m.  to  5:00 
p.m. 

ADDRESSES;  Jamaica  Room.  Radisson 
Resort  at  the  Port  Hotel,  8701  Astronaut 
Boulevard.  Cape  Canaveral,  Florida 
32970. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Alan  N.  Bunner,  Code  SA,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546,  202/358-0364. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  includes  the 
following  topics: 

— State  of  Space  Science 

— Theme  Updates 

— Current  Programs  and  Mission 

Updates 
— Technology  Programs  and  Reviews 
— Strategic  Planning 
— Public  Outreach 
— Other  Issues  Facing  the  Subcommittee 
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It  is  imperative 
held  on 
scheduling 
participants 
to  sign  a 

Dated:  Jani|ary 
Matthew  M 

Advisory 
National 
Administration 

IFR  Doc.  99- 
BILLING  CODE  : 
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that  the  meeting  be 
dates  to  accommodate  the 
)riorities  of  the  key 
Visitors  will  be' requested 
visitor's  register. 

22, 1999. 
I  Irouch, 
Con  imi«ee  Management  Officer, 
Aeronautics  and  Space 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-Oi  13] 

NASA  Advi^ry  Council  (NAC),  Space 
Science  Adk/isory  Committee  (SScAC), 
Astronomical  Search  for  Origins  and 
Planetary  Systems  (ORIGINS) 
Subcommiltee;  Meeting. 


onal  Aeronautics  and 
Administration. 


Jai 


agency:  N 
Space 

ACTION:  Nottce  of  meeting. 


Ill 


SUMMARY 
Federal  Ad 
L.  92^63. 
Aeronautic; 


announces 
NASA  Adv 
Advisory 
Subcommit : 


accordance  with  the 
1  isory  Committee  Act,  Pub. 
^s  amended,  the  National 
and  Space  Administration 
forthcoming  meeting  of  the 
sory  Council,  Space  Science 
Committee,  ORIGINS 


» 


DATES 

a.m.  to  5:0C 
February  2; 
p.m. 


Moi^day,  February  22,  1999,  8:30 
p.m.;  and  Tuesday, 
,  1999,  8:30  a.m.  to  5:00 


Burmuda  Room,  Radisson 
Port  Hotel,  8701  Astronaut 
Cape  Canaveral,  Florida 


meetmg  wi 
to  the  capa( : 
for  the 
topics: 

—ORIGINS 
— NGST  St.  itus 


—OSS  Theine 
— Reports 
—New  Strajt 


these 


Itisi 
held  on 
scheduling 
participant ; 
to  sign  a 


ee. 


ADDRESSES: 

Resort  at  thp 

Boulevard 

32920. 

FOR  FURTHE  ^  INFORMATION  CONTACT:  Dr. 
Harley  Thntnson,  Code  SR,  National 
Aeronautic!  and  Space  Administration, 
Washington,  DC  20546,  202/358-0362. 

SUPPLEMEN"  ARY  INFORMATION:  The 

1  be  open  to  the  public  up 
:ity  of  the  room.  The  agenda 
mee  ;ing  includes  the  following 


Programmatic  Update 


Report 
trom  Other  Themes 


egic  Plan 
mp4rative  that  the  meeting  be 

dates  to  accommodate  the 
priorities  of  the  key 
.  Visitors  will  be  requested 
visitor's  register. 


Dated:  January  22,  1999. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

A  dm  inistra  tion . 

[PR  Doc.  99-2192  Filed  1-28-99;  8:45  am] 

BILLING  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-024] 

NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC); 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Science 
Advisory  Committee. 
DATES:  Wednesday,  February  24,  1999, 
9:00  a.m.  to  5:30  p.m.;  Thursday, 
February  25,  1999,  8:00  a.m.  to  5:45 
p.m.;  Friday,  February  26,  1999.  8:30 
a.m.  to  12:00  p.m. 

ADDRESSES:  Salon  1 ,  Radisson  Resort  at 
the  Port,  8701  Astronaut  Boulevard, 
Cape  Canaveral,  Florida  32920. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Jeffrey  Rosendhal,  Code  S,  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546.  202/358-2470. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  is  as  follows: 
— OSS  Program  and  Budget  Status 
— Theme  Status  Reports/Reports  from 

Subcommittees 
— Technology  Program  Update 
—Plans  for  Developing  the  FY  2000 

Strategic  Plan 
— Research  Program  Update 
— Science  Operations  Management 

Office  Update 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  January  22, 1999. 
Matthew  M.  Crouch. 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[PR  Doc.  99-2193  Filed  1-28-99;  8:45  am) 

BILLING  CODE  7S1<M)1-P 


NATIONAL  INDIAN  GAMING 
COMMISSION 

Notice  of  Approval  of  Class  HI  Tribal 
Gaming  Ordinances 

AGENCY:  National  Indian  Gaming 

Commission. 

ACTION:  Notice. 

summary:  The  purpose  of  this  notice  is 
to  inform  the  public  of  class  III  gaming 
ordinances  approved  by  the  Chairman 
of  the  National  Indian  Gaming 
Commission. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Frances  Fragua  at  the  National  Indian 
Gaming  Commission.  (202)  632-7003,  or 
by  facsimile  at  (202)  632-7066  (not  toll- 
free  numbers). 

SUPPLEMENTARY  INFORMATION:  The 
Indian  Gaming  Regulatory  Act  (IGRA) 
25  U.S.C.  2701  et  seq.,  was  signed  into 
law  on  October  17,  1988.  The  IGRA 
established  the  National  Indian  Gaming 
Commission  (Commission).  Section 
2710  of  the  IGRA  authorizes  the 
Commission  to  approve  class  II  and 
class  III  tribal  gaming  ordinances. 
Section  2710(d)  (2)  (B)  of  the  IGRA  as 
implemented  by  25  C.F.R.  Section  522.8 
(58  FR  5811  (January  22,  1993)). 
requires  the  Commission  to  publish,  in 
the  Federal  Register,  approved  class  III 
gaming  ordinances. 

The  IGRA  requires  all  tribal  gaming 
ordinances  to  contain  the  same 
requirements  concerning  ownership  of 
the  gaming  activity,  use  of  net  revenues, 
annual  audits,  health  and  safety, 
background  investigations  and  licensing 
of  key  employees.  The  Commission, 
therefore,  believes  that  pubhcation  of 
each  ordinance  in  the  Federal  Register 
would  be  redimdant  £uid  result  in 
unnecessary  cost  to  the  Commission. 
The  Commission  believes  that 
publishing  a  notice  of  approval  of  each 
class  III  gaming  ordinance  is  sufficient 
to  meet  the  requirements  of  25  U.S.C. 
Section  2710(d)(2)(B).  Also,  the 
Commission  will  make  copies  of 
approved  class  III  ordinances  available 
to  the  public  upon  request.  Requests  can 
be  made  in  writing  to  the:  National 
Indian  Gaming  Commission,  1441  L 
Street,  N.W.,  Suite  9100,  Washington, 
D.C. 20005. 

The  Chairman  has  approved  tribal 
gaming  ordinances  authorizing  class  III 
gaming  for  the  following  tribes: 

1.  Agua  Caliente  Band  of  Cahuilla  Indians 

2.  Apache  Tribe  of  Oklahoma 

3.  Auberry  Big  Sandy  Rancheria 

4.  Augustine  Band  of  Mission  Indians 

5.  Band  River  Band  of  Lake  Superior  Tribe 
of  Chippewa  Indians 

6.  Bay  Mills  Indian  Community 

7.  Bear  River  Band  of  the  Rohnerville 
Rancheria 
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8.  Blackfeet  Tribe  of  Indians 

9.  Bridgeport  Indian  Colony 

10.  Buena  Vista  Rancberia  of  Me-Wuk 
Indians 

11.  Bums  Paiute  Tribe 

12.  Cahto  Tribe  of  the  Laytonville  Rancberia 

13.  Cahuilla  Band  of  Mission  Indians 

14.  Cherokee  Nation  of  Oklahoma 

15.  Chicken  Ranch  Band  of  Me-Wuk  Indians 

16.  Chippewa  Cree  Tribe  of  the  Rocky  Boy's 
Reservation 

17.  Chitimacha  Tribe  of  Louisiana 

18.  Choctaw  Nation  of  Oklahoma 

19.  Confederated  Salish  &  Kootenai  Tribes  of 
the  Flathead  Nation 

20.  Cow  Creek  Band  of  Umpqua  Indians 

21.  Dry  Creek  Rancberia 

22.  Forest  County  Potawatomi  Community 

23.  Grand  Portage  Band  of  Chippewa  Indians 

24.  Hoopa  Valley  Tribe 

25.  Iowa  Tribe  of  Kansas  and  Nebraska 

26.  Jackson  Rancberia  Band  of  Miwuk 
Indians 

27.  Jamul  Band  of  Mission  Indians 

28.  Kalispel  Tribe  of  Indians 

29.  Kaw  Nation  of  Oklahoma 

30.  Kialegee  Tribal  Town  Business 
Committee 

31.  Kickapoo  Traditional  Tribe  of  Texas 

32.  Little  Traverse  Bay  Bands  of  Odawa 
Indians 

33.  Lower  Elwha  S'Klallam  Tribe 

34.  Lower  Sioux  Indian  Community 

35.  Makah  Indian  Tribe  of  the  Makah  Indian 
Rancberia 

36.  Metlakatla  Indian  Community 

37.  Miccosukee  Business  Committee 

38.  Mississippi  Band  of  Choctaw  Indians 

39.  Nooksack  Indian  Tribe 

40.  Osage  Nation 

41.  Otoe-Missouria  Tribe  of  Oklahoma 

42.  Ottawa  Tribe  of  Oklahoma 

43.  Pascua  Yaqui  Tribe  of  Arizona 

44.  Passamaquoddy  Tribe 

45.  Poarch  Band  of  Creek  Indians 

46.  Pueblo  of  San  Ildefonso 

47.  Pueblo  of  Santa  Clara 

48.  Redding  Rancberia 

49.  Reno-Sparks  Indian  Colony 

50.  Rumsey  Indian  Rancberia 

51.  Sac  ft  Fox  Nation  of  Oklahoma 

52.  Santa  Ysabel  Band  of  Mission  Indians 

53.  Santee  Sioux  Tribe  of  Nebraska 

54.  Seminole  Nation  of  Oklahoma 

55.  Seneca  Nation  of  Indians 

56.  Seneca-Cayuga  Tribe  of  Oklahoma 

57.  Shakopee  Mdewakanton  Sioux 
Community 

58.  Shoalwater  Bay  Indian  Tribe 

59.  Skokomish  Indian  Tribe 

60.  Soboba  Band  of  Mission  Indians 

61.  Sokaogon  Chippewa  Community 

62.  Standing  Rock  Sioux  Tribe 

63.  Stockbridge-Munsee  Community 

64.  Table  Mountain  Rancheria 

65.  Thlopthlocco  Tribal  Town 

66.  Tohono  O'odham  Nation 

67.  Tonto  Apache  Tribe 

68.  Trinidad  Rancheria 

69.  United  Keetoowah  Band  of  Cherokee 
Indians 

70.  Viejas  Band  of  Mission  Indians 

71.  Washoe  Tribe  of  Nevada  and  California 

72.  White  Earth  Band  of  Chipp>ewa  Indians 

73.  White  MounUin  Apache  Tribe 

74.  Yavapai  Apache  Tribe 


75.  Ysleta  De  Sur  Pueblo  Indian  Tribe 

Barry  Brandon. 

General  Counsel. 

(FR  Doc.  99-2218  Filed  1-28-99;  8:45  am) 

BILUNQ  CODE  7S«S-01-U 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  030-17711  Licans*  No.  52- 
19438-01  EA-9»-014] 

In  the  Matter  of  NOT  Services,  Inc., 
Caguas,  Puerto  Rico;  Order  Modifying 
License  (Effective  Immediately) 


NDT  Services,  Inc.  (Licensee  or 
NDTS)  is  the  holder  of  Material  License 
No.  52-19438-01  (License)  issued  by 
the  Nuclear  Regulatory  Commission 
(NRC  or  Commission)  pursuant  to  10 
CFR  Part  30.  The  License  authorizes 
possession  and  use  of  up  to  100  curies 
of  Iridium  192  in  sealed  radiography 
sources  and  up  to  20  curies  of  Cobalt  60 
in  sealed  sources  for  performing 
radiography.  The  license  was  originally 
issued  on  August  21, 1980,  was  most 
recently  amended  on  [December  12, 
1995,  and  is  due  to  expire  on  January 
31,  2002. 

n 

On  March  27, 1998,  the  NRC  issued 
an  Order  Suspending  License  (Effective 
Immediately)  to  NDTS  based  on  the 
seriousness  of  issues  identified  during 
inspections  conducted  on  August  6  and 
October  4,  1997,  and  February  6,  1998, 
and  the  initial  evidence  gathered  during 
an  investigation  conducted  by  the  NRC 
Office  of  Investigations  (OI).  The  Order 
of  March  27.  1998,  required,  among 
other  things,  that  NDTS  immediately 
suspend  all  radiographic  operations 
authorized  by  its  license  and  ensure  that 
the  licensed  material  was  placed  in 
locked,  safe  storage. 

In  response  to  me  Order  of  March  27, 
1998,  NDTS  immediately  suspended  all 
radiographic  operations  and  secured  all 
licensed  material  in  locked,  safe  storage 
at  the  location  specified  in  Condition  10 
of  the  license.  This  facility  is  owned  by 
Crossland  Boilers  Sales  and  Service,  Inc. 
(Crossland  Boilers). 

Pertinent  to  this  issue  is  the  current 
corporate  status  of  NDTS  and  Crossland 
Boilers.  Although  no  corporate 
relationship  exists  between  NDTS  and 
Crossland  Boilers,  they  have  a  common 
owner,  Mr.  Thomas  B.  Crossland.  On 
July  24,  1998,  the  NRC  Region  II  Office 
received  information  that  Crossland 
Boilers  had  filed  for  Chapter  1 1 
Bankruptcy  on  May  22, 1998.  First  Bank 
of  Puerto  Rico,  a  secured  lender  of 


Crossland  Boilers,  provided  security  to 
protect  some  of  the  assets  of  Crossland 
Boilers,  which  are  subject  to  liquidation 
in  favor  of  the  Bank.  The  licensed 
material  is  in  the  same  building  as  these 
assets. 

The  security  of  the  sources  and 
continued  compliance  with  the  Order  of 
March  27, 1998,  was  verified  during 
NRC  inspections  conducted  on  March 
30,  June  3,  July  16,  and  August  19, 1998. 
These  inspections  confirmed  that  the 
licensed  material  was  being  maintained 
inside  a  fenced  building.  "Hie  fence 
contained  a  gate  to  allow  access,  and 
access  to  the  building  interior  was 
controlled  by  a  door  with  a  lock.  The 
building  contained  a  vault  located  on 
the  second  floor  which  has  a  metal 
cabinet  with  three  cubicles.  Each 
cubicle  possessed  a  separate  lock,  and 
contained  two  radiographic  exposure 
devices  containing  Iridium  192  per 
cubicle  (six  radiographic  exposure 
devices  in  total).  An  additional 
radiographic  exposure  device 
containing  a  Cobalt  60  source  was  also 
located  inside  the  vault  (not  inside  a 
cubicle).  Each  radiographic  exposure 
device  also  contained  its  owti  locking 
device  to  control  licensed  materieil 
removal  and  exposure.  NRC  inspections 
confirmed  that  the  licensed  material  and 
locking  devices,  including  all  keys,  were 
under  the  control  of  Clarence  David 
Vaughn,  President  and  Radiation  Safety 
Officer  (RSO)  of  NDTS.  The  inspection 
of  August  19,  1998,  confirmed  that 
representatives  of  First  Bank  had 
arranged  for  a  contractor  to  provide  for 
24-hour  security  at  the  facility.  The  RSO 
indicated  during  the  June  3,  1998, 
inspection  his  understanding  and 
willingness  to  contact  the  NRC  should 
the  RSO  determine  that  he  can  no  longer 
maintain  adequate  control  of  the 
licensed  material. 

On  January  11,  1999,  an  NRC 
inspector,  accompanied  by  the  RSO, 
attempted  to  determine  the  security  of 
the  sources  and  continued  compliance 
with  the  Order  of  March  27,  1998.  The 
RSO  informed  the  inspector  at  that  time 
that  on  September  24, 1998,  in  response 
to  Hurricane  Georges,  he  had  conducted 
an  inspection  of  the  facility  and 
confirmed  the  security  and  safe  storage 
of  the  hcensed  material.  During  the 
January  11,  1999  inspection,  the  NRC 
and  the  RSO  were  unable  to  gain  access 
to  the  building  as  the  lock  which 
secured  access  to  the  building  had  been 
changed.  The  NRC  learned  shortly 
thereafter  that  a  representative  of  First 
Bank  maintained  the  key  to  this  lock. 
After  subsequent  contact  with  a  First 
Bank  representative,  on  January  14, 
1999,  the  NRC,  the  RSO.  and  Mi.  Sergio 
Olivero,  Assistant  Vice  President  for 
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First  Bank,  gained  access  to  the 
building,  the  NRC  determined  the 
status  and  security  of  the  licensed 
material  on  January  14, 1999  to  be  as 
follows: 

The  bull  ling  perimeter  was  accessible 
via  the  bui  Iding  yard  gate.  A  building 
truck  bay  (  oor,  used  to  load  and  unload 
equipmenj/materials,  was  observed  to 
be  signific^tly  damaged  such  that 
access  to  tie  building  interior  could 
easily  be  apcoraplished  through  the  bay 
door.  Afte^  entry  through  the  building 
access  dock-,  the  NRC  noted  that 
someone  Had  entered  the  building 
previously  and  had  vandalized  and 
ransacked  the  building  interior.  The 
security  lojck  to  the  vault  that  housed 
the  licensed  material  was  sheared.  A 
new  lock  liad  been  placed  on  the  vault; 
however,  vie  key  to  the  new  lock  was 
in  close  proximity,  was  visible,  and 
accessible  to  anyone  desiring  to  gain 
entry.  The^NRC,  RSO.  and  the  First 
Bank  reprtsentative  accessed  the  vault 
with  the  kfcy,  and  foimd  that  the  locks 
for  the  thr$e  cubicles  which  housed  the 
six  radiographic  devices  containing  the 
Iridiiun  192  licensed  material  were  also 
sheared.  "The  radiographic  device 
containing  the  Cobalt  60  licensed 
material  was  found  to  be  inside  the 
vault,  where  the  RSO  had  last  verified 
this  device  to  be  (during  his  September 
24,  1998  inspection  in  die  aftermath  of 
Hurricane  Georges).  The  NRC  confirmed 
that  all  seven  radiographic  devices 
remained  ^ntact  and  verified  the 
position  cif  the  radiation  sources  inside 
the  devices  by  taking  local  radiation 
readings.  The  NRC  recommended  that 
the  RSO  cctain  a  new  lock  for  the  vault 
and  a  new  lock  for  the  building  yard 
gate.  The  First  Bank  representative 
obtained  two  new  locks.  As  of  January 
15, 1999,  Ihe  NRC  has  confirmed  that 
these  locljs  were  in  place.  The  RSO  only 
has  control  of  the  vault  lock  key,  while 
the  RSO  and  a  First  Bank  representative 
have  control  of  the  building  yard  gate 
lock  key. 

The  NRC  also  observed  during  the 
January  14,  1999,  inspection  that  a 
sectority  guard,  who  was  onsite  to 
monitor  t  le  facility,  was  inattentive  to 
duties  ano  appeared  to  be  sleeping.  The 
NRC  subsequently  learned  that  24-hour 
security  fbr  the  building  was  not 
maintained,  but  rather  security  was 
providedjby  First  Bank  on  Mondays 
through  Saturdays,  from  7:00  a.m.  to 
3:00  p.m.' 

The  NHC  also  learned  that  die  RSO 
did  not  hfive  knowledge  or 
accountability  of  the  new  vault  lock, 
was  unaware  that  the  vault  cubicle  locks 
had  been, sheared,  was  unaware  that  the 
building  Interior  could  be  easily 

accessed j  and  was  unaware  that  the 


building  interior  had  been  vandaUzed 
since  his  inspection  of  September  24, 
1998. 

Discussions  with  the  RSO  during  the 
NRC  inspections  of  January  11  and  14, 
1999,  and  during  previous  NRC 
inspections  as  discussed  above, 
identified  the  following  pertinent 
information: 
—The  RSO  is  not  currently  and  has  not 

been  financially  compensated  by  Mr. 

Crossland  for  his  efforts  in  controlling 

the  security  and  access  to  the  licensed 

material,  although  he  has  made  a  good 

faith  effort  to  do  so. 
— The  RSO  does  not  have  access  to 

NDTS  corporate  monies  to  initiate 

transfer  of  the  sources  to  an 

authorized  recipient. 
— The  RSO  is  not  authorized  by  Mr. 

Crossland  to  transfer  and/ or  dispose 

of  the  sources. 
—The  RSO  has  indicated  that  he  may 

not  remain  in  the  Commonwealth  of 

Puerto  Rico  much  longer. 
— The  RSO,  though  aware  of  his 

inability  to  access  the  facility,  failed 

to  notify  the  NRC  of  his  inability  to 

verify  the  status  of  the  licensed 

materials. 
— NDTS  is  not  currently  performing  any 

income  generating  work. 
— Actions  initiated  following  the 

January  14,  1999,  inspection  to  ensure 

the  security  of  the  licensed  material 

were  at  the  initiative  of  the  NRC,  not 

the  RSO. 

Mr.  Crossland  currently  is  not  present 
in  the  Commonwealth  of  Puerto  Rico. 
As  of  the  date  of  this  Order,  attempts  to 
contact  Mr.  Crossland  to  discuss  the 
status  and  security  of  licensed  material 
have  been  luisuccessful. 

Ill 

The  observed  lack  of  security  of 
licensed  material  presents  a  hazard  to 
public  health  and  safety  and  is  in 
violation  of  Section  V.  A  of  the  March 
27, 1998,  Order  Suspending  License 
(Effectively  Immediately)  and  10  CFR 
20.1801,  which  requires  that  the 
licensee  secure  fi:t)m  unauthorized 
removal  or  access  licensed  materials 
that  are  stored  in  controlled  or 
unrestricted  areas.  In  addition,  the 
corporate  and  financial  status  of  the 
licensee,  and  the  uncertainties 
associated  with  the  ability  of  the  RSO  to 
continue  to  maintain  adequate  control 
over  the  licensed  material,  call  into 
question  the  ability  of  the  licensee  to 
maintain  adequate  long-term  security 
controls  of  the  licensed  material. 

Consequently,  1  lack  the  requisite 
reasonable  assurance  that  the  Licensee's 
current  operations  can  be  conducted 
imder  License  No.  52-19438-01  in 


complitmce  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  wrill  be  protected. 
Therefore,  the  public,  health,  safety  and 
interest  require  that  License  No.  52- 
19438-01  be  modified  immediately  to 
require  both  the  relocation  of  the 
licensed  material  to  a  location  where 
acceptable  security  can  be  maintained, 
and  subsequent  transfer  of  the  licensed 
material  to  an  authorized  recipient. 
Furthermore,  pursuant  to  10  CFR  2.202. 
I  find  that  the  significance  of  the 
conditions  described  above  is  such  that 
the  public  health,  safety  and  interest 
require  that  this  Order  be  immediately 
effective. 

IV 

Accordingly,  pursuant  to  sections 
81,161b,  161i,  161o,  182  and  186  of  die 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202, 10  CFR  30.3, 10  CFR  Parts 
30  and  34,  It  is  hereby  ordered,  Effective 
immediately.  That  LICENSE  NO.  52- 
19438-01  Is  modified  as  follows: 

A.  Within  24  hours  of  receipt  of  this 
Order,  the  Licensee  shall,  (1)  take 
immediate  measures  to  maintain  and 
ensiu"e  adequate  security  of  licensed 
material  stored  at  your  facility  located  at 
Rio  Canas  Industrial  Park,  Lots  1  and  2, 
Caguas,  Puerto  Rico;  and  (2)  identify  an 
interim  safe  storage  location  within 
NDTS  control  to  which  the  licensed 
material  wall  be  transferred.  Within  the 
same  24  hours,  the  licensee  shall 
contact  Mr.  Douglas  Collins,  Director, 
Division  of  Nuclear  Materials  Safety, 
NRC  Region  II,  at  telephone  number 
(404)  562-4700  or  through  the  NRC 
Operations  Center  (24-hours  a  day)  at 
301-816-5100,  to  inform  him  of  the 
actions  which  have  been  taken  in 
response  to  Item  (1)  above  and  the 
proposed  interim  storage  location 
identified  in  response  to  Item  (2).  Items 
(1)  and  (2)  are  subject  to  NRC  approval. 
A  written  response  documenting  this 
information  shall  be  submitted  under 
oath  or  affirmation  to  the  Regional 
Administrator,  NRC  Region  11,  Atlanta 
Federal  Center,  61  Forsyth  Street,  SW, 
Suite  23T85,  Atlanta,  Georgia  within  10 
days  of  this  Order. 

B.  Within  seven  days  of  receiving 
NRC  approval  of  the  proposed  storage 
location,  the  Licensee  shall:  (1) 
complete  leak  tests  pursuant  to  10  CFR 
Part  34.27(c),  to  confirm  the  absence  of 
leakage  of  radioactive  materials  and  to 
establish  the  levels  of  residual 
radioactive  contamination;  (2)  submit 
the  results  of  the  leak  tests  in  writing  to 
the  NRC  Region  II  office;  and  (3)  transfer 
the  licensed  material  to  the  approved 
storage  location.  Mr.  Douglas  Collins,  or 
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his  designee,  shall  be  notified 
immediately  following  the  transfer. 

C.  Within  30  days  of  the  date  of  this 
Order,  the  Licensee  shall  cause  all 
licensed  material  in  its  possession  to  be 
transferred  to  an  authorized  recipient  in 
accordance  with  10  CFR  30.41  and 
submit  for  NRC  approval  a  completed 
Form  NRC  314.  This  information  should 
be  submitted  to  the  Regional 
Administrator,  NRC  Region  II,  at  the 
address  given  in  Paragraph  A  above. 

D.  At  least  two  working  days  prior  to 
the  date  of  the  transfer  of  the  licensed 
material,  the  License  shall  notify  Mr. 
Douglas  M.  CoUins,  NRC  Region  II,  at 
one  of  the  telephone  numbers  given  in 
Paragraph  A  above,  so  that  the  NRC  may 
observe  the  transfer  of  the  material  to 
the  authorized  recipient. 

The  Regional  Administrator,  Region 
II,  may,  in  writing,  relax  or  rescind  any 
of  the  above  conditions  upon 
demonstration  by  the  Licensee  of  good 
cause. 


In  accordance  with  10  CFR  2.202,  the 
Licensee  must,  and  any  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order  and  set  forth  the  matters  of  fact 
and  law  on  which  the  Licensee  or  any 
persons  adversely  affected  relies  and  the 
reason  as  to  why  the  Order  should  not 
have  been  issued.  Any  answer  or 
request  for  a  hearing  shall  be  submitted 
to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  ATTN:  Chief, 
Rulemakings  and  Adjudications  Staff, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Deputy  Assistant  General  Counsel 
for  Enforcement  at  the  same  address, 
and  to  the  Regional  Administrator,  NRC 
Region  II,  Atlanta  Federal  Center,  61 
Forsyth  Street,  S.W.,  Suite  23T85, 
Atlanta,  Georgia  30303-3415  and  to  the 
Licensee  if  the  answer  or  hearing 
request  is  by  a  person  other  than  the 
Licensee.  If  a  person  other  than  the 


Licensee  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  the 
Licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  the 
Licensee,  may,  in  addition  to 
demanding  a  hearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  groimd  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  bearing  shall 
not  stay  the  immediate  effectiveness  of 
this  Order. 

Dated  at  Rockville,  Maryland  this  15th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 
Malcolm  R.  Knapp, 

Deputy  Executive  Director  for  Regulatory 
Effectiveness. 

[PR  Doc.  99-2134  Filed  1-28-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-608] 

Washington  Public  Power  Supply 
System,  Washington  Nuclear  Project 
Unit  3;  Order  Revoking  Construction 
Permit  No.  CPPR-154 

Construction  Permit  No.  CPPR-154 
issued  to  Washington  Public  Power 
Supply  System  (the  Supply  System)  on 
April  11, 1978,  authorized  the 
construction  of  the  Washington  Nuclear 
Project  Unit  3  (WNP-3)  located  at  the 
Satsop  site,  approximately  5  miles  south 
of  the  town  of  Elma  in  Grays  Harbor 
County,  Washington.  On  November  2, 


1984  and  March  10,  1986,  the  Supply 
System  filed  timely  requests  to  extend 
the  completion  date  to  July  1,  1999, 
which  request  was  granted  on  May  16, 
1998.  The  Supply  System  also  held  a 
second  construction  permit,  CPPR-155, 
issued  on  April  11, 1978,  for  the 
construction  of  WNP-5  on  the  same  site 
as  Unit  3.  The  NRC  allowed  the 
construction  permit  for  Unit  5  to  expire, 
with  the  responsibility  for  site 
restoration  to  be  subsumed  under  the 
construction  permit  for  WNP-3. 

On  March  28.  1995,  the  Supply 
System  submitted  a  site  restoration 
plan,  for  WNP-1  and  WNP-3,  as  well  as 
for  the  previously  terminated  projects, 
WNP-4  and  WNP-5.  In  a  letter  dated 
June  15. 1998,  the  Supply  System 
submitted  additional  information 
concerning  the  termination  of  the 
construction  permit  for  WNP-3  (the 
Satsop  site). 

On  August  16.  1996.  the  Supply 
System  filed  a  motion  for  withdrawal  of 
application  for  an  operating  Ucense  (OL) 
and  for  termination  of  the  proceeding 
before  the  Atomic  Safety  and  Licensing 
Board  (ASLB).  On  October  16.  1996.  the 
ASLB  issued  an  order  granting  the 
motion,  and  noted  that  the  NRC  staff 
would  terminate  the  construction 
permit.  44  NRC  134  (1996).  The  staff 
conducted  an  inspection  to  verify  that 
the  Supply  System  has  maintained  the 
site  in  an  environmentally  stable 
condition  and  that  the  faciUties  are  not 
capable  of  being  operated  as  utilization 
facilities  (Inspection  Report  No.  50-508/ 
98-201  dated  November  2,  1998).  An 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  was  published 
in  the  Federal  Register  on  January  11, 
1999  (64  FR  1644). 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
revocation  of  this  construction  permit 
will  have  no  significant  impact  on  the 
environment. 

For  the  reasons  given  above,  it  is 
hereby  ordered  that  Construction  Permit 
No.  CPPR-154  is  terminated.  This  order 
is  effective  upon  its  date  of  issuance. 

Dated  at  Rockville.  Maryland,  this  22nd 
day  of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Collins, 

Director,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  99-2133  Filed  1-28-99;  8:45  am) 
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NUCLEAR  RBGULATORY 
COMMISSIOf^ 

[Docket  No.  50t482] 

Wolf  Creek  Nuclear  Operating 
Corporation,  Wolf  Creek  Generating 
Station;  Notioe  of  Consideration  of 
Approval  of  Transfer  of  Facility 
Operating  Lloense  and  Issuance  of 
Conforming  Amendment,  and 
Opportunity  fbr  a  Hearing 

The  U.S.  N\iciear  Regulatory 
Commission  (jthe  Commission)  is 
considering  tMe  issuance  of  an  order 
under  10  CFRj  50.80  approving  the 
transfer  of  Faaility  Operating  License 
No.  NPF-42  fir  the  Wolf  Creek 
Generating  Station  (WCGS)  to  the  extent 
held  by  Kansas  Gas  and  Electric 
Company  (KGE)  and  Kansas  City  Power 
&  Light  Compmy  (KCPL).  The  transfer 
would  be  to  NKC,  Inc.,  which  will  later 
be  renamed  W  estar  Energy,  Inc.  The 
Commission  is  also  considering 
amending  the  license  for  administrative 
purposes  to  n  fleet  the  proposed 
transfer. 

As  described  in  an  application  for 
approval  subriitted  by  ICGE,  KCPL, 
NKC,  Inc.,  an^  Wolf  Creek  Nuclear 
Operating  Coijporation  (WCNOC),  which 
is  the  exclusive  licensed  operator  of 
WCGS,  KGE,  kCPL,  and  Western 
Resources,  In«..  the  parent  of  KGE,  are 
plaiming  a  merger  under  which  a  new 
company  wilLbe  established,  Westar 
Energy,  Inc.  Wt  the  completion  of  the 
merger,  Westar  Energy  will  be 
approximately  80  percent  owned  by 
Western  Resources,  and  will  have 
acquired  theassets  and  liabilities  of 
KGE  and  KChL.  Specifically,  it  is 
planned  that  Westar  Energy  will 
succeed  to  th^  rights  and  obligations  of 
KGE  and  KCPL  as  owners  and  licensees 
of  WCGS.  Presently.  KGE  and  KCPL 
each  hold  a  47%  ownership  interest  in 
WCGS,  with  Kansas  Electric  Power 
Cooperative,  Inc.  (KEP)  holding  a  6% 
ownership  interest.  According  to  the 
apphcation,  WCNOC  will  continue  to  be 
the  exclusive  operator  of  WCGS 
following  the  proposed  merger,  while 
KEP's  ownership  interest  will  not 
change.  In  addition,  no  physical 
changes  are  b^ing  proposed  to  WCGS  in 
connection  w^th  the  proposed  transfer 
of  the  interest  of  KGE  and  KCPL  in  the 
WCGS  hcens4  to  Westar  Energy,  and 
there  will  be  do  change  in  the 
management  organization  of  WCNOC  or 
the  qualiHcatlons  of  its  technical 
personnel.  In  Addition  to  seeking 
approval  of  tl^e  transfer  of  the  WCGS 
license,  to  thei  extent  held  by  KGE  and 
KCPL,  to  Westar  Energy,  the  application 
requests  amendment  of  the  WCGS 


license,  for  administrative  purposes,  to 
reflect  the  transfer. 

Pursuant  to  10  CFR  50.80.  no  license, 
or  any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  transfer  of  a  license, 
if  the  Commission  determines  that  the 
proposed  transferee  is  qualified  to  hold 
the  license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission 
pursuant  thereto. 

Before  issuance  of  the  proposed 
conforming  license  amendment,  the 
Commission  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
Commission's  regulations. 

As  provided  in  10  CFR  2.1315,  unless 
otherwise  determined  by  the 
Commission  with  regard  to  a  specific 
application,  the  Commission  has 
determined  that  any  amendment  to  the 
license  of  a  utilization  facility  which 
does  no  more  than  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contrary  determination  has  been  made 
with  respect  to  this  specific  license 
amendment  application.  In  light  of  the 
generic  determination  reflected  in  10 
CFR  2.1315,  no  public  comments  with 
respect  to  signiflcant  hazards 
considerations  are  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50.91. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below. 

By  March  1,  1999,  any  person  whose 
interest  may  be  affected  by  the 
Commission's  action  on  the  application 
may  request  a  hearing,  and,  if  not  the 
applicants,  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission's  rules  of  practice 
set  forth  in  Subpart  M,  "Public 
Notification,  Availability  of  Documents 
and  Records,  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  Applications,"  of  10  CFR  Part 
2.  In  particular,  such  requests  must 
comply  with  the  requirements  set  forth 
in  10  CFR  2.1306,  and  should  address 
the  considerations  contained  in  10  CFR 
2.1308(a).  Untimely  requests  and 
petitions  may  be  denied,  as  provided  in 
10  CFR  2.1308(b),  unless  good  cause  for 
failure  to  file  on  time  is  established.  In 


addition,  an  untimely  request  or 
petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
revievtdng  untimely  requests  or 
petitions,  set  forth  in  10  CFR 
2.1308(b)(l)-{2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon  Jay  Silberg,  Esq.,  Shaw,  Pittman, 
Potts,  and  Trowbridge,  2300  N  Street, 
N.W.,  Washington,  D.C.  20037;  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555;  and  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff,  in  accordance  with 
10  CFR  2.1313. 

The  Commission  v^ll  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
1999,  persons  may  submit  written 
comments  regarding  the  license  transfer 
application,  as  provided  for  in  10  CFR 
2.1305.  The  Commission  will  consider 
and,  if  appropriate,  respond  to  these 
comments,  but  such  comments  will  not 
otherwise  constitute  part  of  the 
decisional  record. 

Comments  should  be  submitted  to  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
October  27, 1998,  and  supplement  dated 
November  10,  1998,  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  rooms 
located  at  Emporia  State  University, 
WiHiam  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801,  and  at  the  Washburn  University 
School  of  Law  Library,  Topeka,  Kansas 
66621. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  Januarj'1999. 

For  the  Nuclear  Regulatory  Commission. 
Chet  Poslusny, 

Senior  Project  Manager.  Project  Directorate 
IV-2,  Division  of  Reactor  Projects  III/IV,  Office 
of  Nuclear  Reactor  Regulation. 

[FR  Doc.  99-2132  Filed  1-28-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[NUREG-1600,  Rev.  1] 

Revision  of  NRC  Enforcement  Policy; 
Correction 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Policy  statement:  Modification; 
Correction. 

SUMMARY:  This  document  corrects  a 
notice  appearing  in  the  Federal  Register 

on  January  6.  1999  (64  PR  915),  that 
addresses  enforcement  discretion  in 
cases  involving  natural  events.  This 
action  is  necessary  to  preserve  previous 
revisions  to  the  Enforcement  Policy  in  a 
notice  that  appeared  in  the  Federal 
Register  on  December  24,  1998  (63  PR 
71314),  that  addresses  enforcement 
discretion  for  fuel  cycle  facilities. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Lieberman,  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.(301)415-2741. 
SUPPLEMENTARY  INFORMATION:  On  page 
916,  in  the  second  column,  replace  the 
complete  paragraph  under  "C.  Exercise 
of  Enforcement  Discretion,"  with  the 
following  two  paragraphs: 

On  occasion,  circumstances  may  arise 
where  a  licensee's  compliance  with  a 
Technical  Specification  (TS)  Limiting 
Condition  for  Operation  or  with  other 
license  conditions  would  involve  an 
unnecessary  plant  transient  or 
performance  of  testing,  inspection,  or 
system  realignment  that  is  inappropriate 
with  the  specific  plant  conditions,  or 
unnecessary  delays  in  plant  startup 
without  a  corresponding  health  and 
safety  benefit.  Similarly,  for  a  gaseous 
diffusion  plant  (GDP),  circumstances 
may  arise  where  compliance  with  a 
Technical  Safety  Requirement  (TSR)  or 
technical  specification  or  other 
certificate  condition  would 
unnecessarily  call  for  a  total  plant 
shutdown  or,  notwithstanding  that  a 
safety,  safeguards  or  security  feature 
was  degraded  or  inoperable,  compliance 
would  unnecessarily  place  the  plant  in 
a  transient  or  condition  where  those 
features  could  be  required. 

In  these  circumstances,  the  NRC  staff 
may  choose  not  to  enforce  the 
applicable  TS,  TSR,  or  other  license  or 
certificate  condition.  This  enforcement 
discretion,  designated  as  a  Notice  of 
Enforcement  Discretion  (NOED),  will 
only  be  exercised  if  the  NRC  staff  is 
clearly  satisfied  that  the  action  is 
consistent  with  protecting  the  public 
health  and  safety.  The  staff  may  also 
grant  enforcement  discretion  in  cases 


involving  severe  weather  or  other 
natural  phenomena,  based  upon 
balancing  the  public  health  and  safety 
or  common  defense  and  security  of  not 
operating,  against  the  potential 
radiological  or  other  hazards  associated 
with  continued  operation,  and  a 
determination  that  safety  will  not  be 
impacted  unacceptably  by  exercising 
this  discretion.  The  Commission  is  to  be 
informed  expeditiously  following  the 
granting  of  an  NOED  in  such  situations. 
A  licensee  or  certificate  holder  seeking 
the  issuance  of  a  NOED  must  provide  a 
written  justification,  or  in  circumstances 
where  good  cause  is  shown,  oral 
justification  followed  as  soon  as 
possible  by  written  justification,  which 
documents  the  safety  basis  for  the 
request  and  provides  whatever  other 
information  the  NRC  staff  deems 
necessary  in  making  a  decision  on 
whether  to  issue  a  NOED. 

Dated  at  Rockville,  MD,  this  26th  day  of 
January  1999. 

For  the  Nuclear  Regulatory  Commission. 

David  L.  Meyer, 

Chief.  Rules  and  Directives  Branch.  Division 
of  Administrative  Services.  Office  of 
Administration. 

[FR  Doc.  99-2209  Filed  1-28-99;  8:45  am] 

BILUNQ  CODE  7$90-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  0MB  Review, 
Comment  Request  for  Review;  of  a 
Revised  Information  Collection  SF 
2809 

AGENCY:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22,  1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  has  submitted  to 
the  Office  of  Management  and  Budget  a 
request  for  review  of  a  revised 
information  collection.  SF  2809,  Federal 
Employees  Health  Benefits  Election 
Form,  is  used  by  Federal  employees, 
certain  separated  former  Federal 
employees,  and  former  dependents  of 
Federal  employees,  to  enroll  for  health 
insurance  coverage  under  the  FEHB 
Program.  Certain  former  spouses  or 
former  Federal  employees  who  are 
eligible  for  eru-ollment  under  the  Spouse 
Equity  Act  of  1984  (Pub.  L.  98-615),  and 
former  spouse  employees  and  former 
dependents  who  are  eligible  for 
enrollment  under  the  Temporary 
Continuation  of  Coverage  (TCC) 


provisions  of  FEHB  law  (5  U.S.C.  8905a) 

also  use  this  form. 
Approximately  9,000  SF  2809  forms 

are  completed  annually.  Each  form  takes 

approximately  30  minutes  to  complete. 

The  annual  estimated  burden  is  4,500 

hours. 
For  copies  of  this  proposal,  contact 

Mary  Beth  Smith-Toomey  on  (202)  606- 

8358,  or  E-mail  to  mbtoomey@opm.gov. 

DATES:  Comments  on  this  proposal 

should  be  received  by  March  1,  1999. 

ADDRESSES:  Send  or  deliver  comments 

to— 

Abby  L.  Block,  Chief,  Insurance  Policy 
and  Information  Division,  Retirement 
and  Insurance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW.  Room  3425,  Washington,  DC 
20415-0001. 

and 

Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW,  Room  3002, 
Washington,  DC  20503. 

FOR  INFORMATION  REGARDING 

ADMINISTRATIVE  COORDINATION— CONTACT: 

Donna  G.  Lease,  Budget  and 

Administrative  Services  Division,  (202) 

606-0623. 

U.S.  Office  of  Personnel  Management. 
Janice  R.  Lachanoe, 
Director. 

(FR  Doc.  99-2069  Filed  1-28-99;  8:45  am] 
BILUNO  CODE  e32S-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Privacy  Act  of  1974;  Publication  of  a 
Proposed  New  Routine  Use 

AGENCY:  Office  of  Personnel 
Management  (OPM). 
ACTION:  Notice  of  a  proposed  new 
routine  use. 

SUMMARY:  This  notice  proposes  to  add  a 

new  routine  use  to  an  existing  Internal 

System  of  Records. 

DATES:  This  proposed  routine  use  will 

be  effective  without  further  notice 

March  10,  1999,  unless  comments 

received  dictate  otherwise. 

ADDRESSES:  Send  written  comments  to 

Office  of  Personnel  Management,  Attn; 

Mary  Beth  Smith-Toomey,  Office  of  the 

Chief  Information  Officer,  1900  E  Street 

NW.,  Room  5415,  Washington.  DC 

20415-7900. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Beth  Smith-Toomey,  (202)  606- 

8358. 

SUPPLEMENTARY  INFORMATION:  OPM  finds 

that  it  is  in  the  Government's  interest  to 
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add  a  new  ro'  itine  use  to  OPM's  Internal 
System  of  Records,  OPM/Intemal-5, 
Pay,  Leave,  aiid  Travel  Records.  The 
new  routine  use  will  facilitate  OPM's 
disclosure  of  information  in  compliance 
with  orders,  ipterrogatories,  and  other 
relating  to  garnishment  orders 
(quired  to  comply  with  in 
42  U.S.C.  659  (support 
and  5  U.S.C.  5520a 
;amishment). 
re  utine  use  is  added  to  the 
Internal  System  of  Records: 


requests 
that  0PM  is 
accordance 
garnishment) 
(commercial 

The  new 
following 


Ti' 


with 


OPM/lntemal-i  i 

SYSTEM  NAME: 

Pay,  Leave 


and  Travel  Records 


1.  To  disclo  ie  information  in 
compliance  vith  orders,  interrogatories, 
and  other  inf(  trmation  requests  relevant 
to  garnishment  orders  that  the  Office  of 
Personnel  Management  is  required  to 
comply  with  n  accordance  with  42 
U.S.C.  659  (si  pport  garnishment)  and  5 
U.S.C.  5520a  commercial  garnishment) 
to  a  court  of  competent  jurisdiction,  an 
authorized  ofhcial,  or  to  an  authorized 
state  agency  as  defined  in  5  CFR  parts 
581  and  582. 

Office  of  Persoanel  Management. 

Janice  R.  Lachince, 

Director. 

(FR  Doc.  99-20(70  Filed  1-28-99;  8:45  am) 

BILLWO  CODE  i 


63JS-01- 


POSTAL  SEF^VICE 

Information-Sased  Indicia  Program 
(IBIP)  Performance  Criteria  for 
Infonnation-Based  Indicia  and  Security 
Architecture  for  Closed  IBI  Postage 
Metering  Sysitems  (PCIBI-C) 

AGENCY:  Postal  Service. 
ACTION:  Noticfe  of  availability  of 
Performance  Criteria,  with  request  for 
comments. 


SUMMARY:  Th0  Postal  Service  has 
compiled  a  sdt  of  draft  functional 
Performance  priteria  for  closed  systems 
of  the  IBI  program,  as  defined  in  this 
release.  The  Current  release  contains  the 
performance  Criteria  for  the  indicium 
and  the  Postal  Security  Device  (PSD) 
components  if  a  closed  IBI  system.  The 
performance  criteria  for  the  Host  System 
and  Public  K*y  Infrastructure 
components  i  vill  be  released  at  a  later 
date. 

The  Postal  Service  also  seeks 
comments  on  intellectual  property 
issues  raised  jy  IBIP  Performance 
Criteria,  poli(  y,  and  procedures  if    • 
adopted  in  present  form.  If  an 
intellectual  ptf'operty  issue  includes 


patents  or  patent  applications  covering 
any  implementations  of  the  Performance 
Criteria,  the  comment  should  include  a 
listing  of  such  patents  and  applications 
and  the  license  terms  available  for  such 
patents  and  applications. 
ADDRESSES:  Copies  of  the  Performance 
Criteria  noted  above  may  be 
downloaded  from  the  IBIP  website  at 
http://www.usps.com/ibip/ 
welcome.htm,  or  obtained  from  Edmund 
ZeUckman,  United  States  Postal  Service, 
475  L'Enfant  Plaza  SW,  Room  lP-801, 
Washington,  DC  20260-2444.  Copies  of 
all  written  comments  may  be  inspected, 
by  appointment,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  at  the 
above  address. 

DATES:  All  written  comments  must  be 
received  on  or  before  March  30,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Lord, 202-268-4599. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
(FR  Doc.  99-2163  Filed  1-26-99: 1:07  pm) 

BILLING  CODE  7710-12-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-26968] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
(••Act") 

January  22, 1999. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Office  of  Pubhc 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
February  16, 1999,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarants(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  should 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing. 


if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  February  16,  1999,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Unitil  Corporation  (70-9429) 

Until  Corporation  ("Unitil"),  6  Liberty 
Lane  West,  Hampton,  New  Hampshire 
03833,  a  registered  holding  company, 
has  filed  a  declaration  imder  sections 
6(a)  and  7  of  the  Act  and  rule  54  under 
the  Act. 

The  Unitil  board  of  directors  has 
adopted  the  Unitil  Corporation  1998 
stock  option  plan  ("Plan").  Unitil 
proposes  to  grant  stock  options  ("Stock 
Options")  through  March  1,  2004  under 
the  Plan  to  certain  employees  and 
directors,  for  the  purchase  of  up  to 
350,000  shares  of  Unitil  common  stock 
("Common  Stock").  In  addition,  Unitil 
proposes  to  issue  and  sell  up  to  350,000 
shares  of  Common  Stock  through  March 
1 ,  2004  upon  the  exercise  of  Stock 
Options. 

The  purpose  of  the  Plan  is  to  provide 
an  incentive  to  key  employees  and 
directors  of  Unitil  and  its  affiliates  who 
are  in  a  position  to  contribute  materially 
to  the  long-term  success  of  Unitil  and/ 
or  its  affiliates,  to  increase  their  interest 
in  the  welfare  of  Unitil  and  its  affiliates 
and  to  attract  and  retain  employees  and 
directors  of  outstanding  ability.  A 
committee  ("Committee"),  made  up  of 
Unitil  board  members,  will  administer 
the  Plan.  The  Committee  will  have 
authority  to  interpret  the  Plan  and  to 
designate  the  recipients  of  the  Stock 
Options. 

Stock  Options  granted  under  the  Plan 
will  entitle  the  holders  of  those  options 
to  purchase  up  to  the  number  of  shares 
of  Common  Stock  specified  in  the  grant 
at  a  price  established  by  the  Committee. 
Under  the  Plan,  Stock  Options  for 
shares  constituting  not  more  than  five 
percent  of  the  Common  Stock  may  be 
issued  in  any  one  year. 

For  the  Commission  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  99-2105  Filed  1-28-99;  8:45  am] 

BILUNG  CODE  801(M)1-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40968;  File  No.  SR-NASD- 
98-88] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  the  Pre-Trading  Quotation 
Period  for  Initial  Public  Offerings 

January  22, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  December 
23,  1998,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  wholly-owned  subsidiary, 
the  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  Nasdaq.  The  Commission  is 
publishing  this  notice  and  order  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
gremt  accelerated  approval  of  the 
proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD,  through  its  wholly-owned 
subsidiary  Nasdaq,  is  proposing  to 
revise  its  practices  concerning  market 
maker  quotations  in  Nasdaq  securities 
that  are  being  quoted  for  the  first  time 
after  an  initial  public  offering  ("IPO"). 
Under  the  proposal,  the  pre-opening 
period  for  the  initial  display  of  market 
maker  quotes  will  be  extended  to  15 
minutes  prior  to  the  commencement  of 
trading  to  permit  the  development  of 
orderly  quotations,  with  provision  for  a 
single  additional  fifteen  minute 
extension  of  the  pre-opening  period  of 
the  market  is  locked  or  crossed  at  the 
conclusion  of  the  first  fifteen  minute 
period. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  nde  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 


in  Item  in  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  1994,  Nasdaq  established  a  five 
minute  quotation-only  time  period  for 
market  makers  to  enter  and  adjust  their 
first  quotations  for  securities  newly 
released  for  trading  in  its  market.^  This 
period,  similar  to  the  daily  pre-opening 
display  of  quotations  allowed  for 
Nasdaq  securities  already  trading  in  the 
secondary  market,*  was  created  to 
facilitate  the  opening  of  trading  for  IPOs 
and  replaced  the  previous  practice  of 
only  allowing  immediate  and 
simultaneous  initial  quotation  and 
trading  of  Nasdaq  IPO  securities. 

Recently,  signincant  increased 
volatility  has  been  observed  in  the 
opening  of  IPOs  for  secondary  market 
trading  on  Nasdaq.  This  volatility 
appears  to  be  the  result  of  many 
converging  factors,  including  the  recent 
popularity  of  internet-related  stocks,  an 
increase  in  the  influx  of  retail  orders 
through  on-line  trading  linkages, 
investor  perceptions  and  expectations  as 
well  as  other  technological  and 
economic  factors.  Nasdaq  believes  this 
excessive  volatility  has  inhibited  the 
smooth  functioning  of  the  Nasdaq 
market  diuing  the  initial  trading  of  these 
IPOs  to  the  detriment  of  all  market 
participants,  including  public  investors. 

In  response,  Nasdaq  proposes  to 
extend  the  current  five  minute  pre- 
trading  quotation  period  for  all  IPOs  to 


>  15  U.S.C  78»(b)(l). 
»17CFR240.19b-4. 


3  See  Securities  Exchange  Act  Release  No.  34254 
(June  24,  1994),  59  FR  33808  (June  30.  1994).  When 
an  IPO  is  first  authorized  for  inclusion  in  Nasdaq, 
the  system  displays  ttie  time  of  day  when  quoting 
in  the  issue  may  begin  and  the  time  of  day  when 
trading  in  that  issue  may  begin.  Specifically,  when 
a  new  security  is  released  for  trading,  the  window 
for  quotations  has  been  set  to  allow  nuu'ket  makers 
a  period  of  five  minutes  to  enter  and  adjust  their 
quotations  prior  to  the  commencement  of  trading. 

*  Nasdaq  has  represented  that  its  practices  of 
providing  a  pte-trading,  quotation-only  period  for 
IPO  securities  is  related  to  Nasdaq  Rule  4120, 
"Trading  Halts,"  and  Nasdaq  Rule  4613,  "Character 
of  Quotations."  Nasdaq  stated  that  this  practice,  like 
the  objectives  in  Nasdaq  Rule  4120,  is  designed  to 
ensure  that  markets  are  not  open  for  trading  when 
unusual  circumstances  may  prevent  such  markets 
from  remaining  fair  and  orderly.  Nasdaq  also  stated 
that  its  current  practice  is  similar  to  Nasdaq  Rule 
4613(c)  and  (e)  in  that  market  maker  quotations  are 
required  to  be  reasonably  related  to  the  prevailing 
market,  and  market  makers  are  prohibited  from 
locking  or  crossing  markets.  Telephone 
conversation  between  Michael  L.  Loftus,  Attorney, 
Division  of  Market  Regulation,  Commission;  Robert 
E.  Aber,  Senior  Vice  President  and  General  Counsel; 
and  Thomas  P.  Moran,  Senior  Attorney,  OfTice  of 
General  Counsel,  Nasdaq  (Jan.  22, 1999). 


fifteen  minutes,  with  the  potential  for  a 
single,  further  extension  of  an 
additional  fifteen  minute  pre-trade 
quotation  period  if  the  issue  is  locked  or 
crossed  at  the  conclusion  of  the  first 
fifteen  minute  period.*  Nasdaq  believes 
that  these  extended  time  periods  will 
allow  the  market  participants  to  better 
digest  and  respond  to  market  price 
indications  before  an  IPO  is  released  for 
trading  and  thus  provide  better 
information  upon  which  to  make 
trading  decisions.  Nasdaq  also  believes 
that  its  proposal  provides  a  modicum  of 
opportunity  in  volatile,  fast-paced 
markets  to  review  and  react  to  dramatic 
market  movements  that  may  manifest 
themselves  in  pricing  anomalies.  While 
this  proposal  represents  an  initial 
response,  Nasdaq  notes  that  it  will 
continue  to  monitor  and  review  trading 
activity  and  market  practices  with  a 
view  towards  developing  additional 
proposals  to  further  mitigate  excessive 
volatility  in  all  areas  of  Nasdaq  trading. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Sections  15A(b)(6)  and 
15A(b)(ll)6  of  the  Act  in  that  the 
proposal  is  designed  to  facilitate 
transactions  in  securities  as  well  as 
produce  fair  and  informative  quotations 
and  prevent  fictitious  or  misleading 
quotations. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  beUeve  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Nasdaq  did  not  solicit  or  receive 
written  comments  writh  respect  to  the 
proposed  rule  change. 


'  Nasdaq's  MarketWatch  Department  will 
determine  whether  an  additional  fifteen  minute 
quotation-only  period  is  necessary  before  trading  in 
an  IPO  security  may  begin.  The  determination  of 
MarketWatch  will  be  based  solely  upon  whether  a 
market  is  locked  or  crossed  to  such  an  extent  that 
releasing  the  IPO  security  for  trading  would  be 
detrimental  to  the  market  or  investors.  Although 
MarketWatch  will  closely  monitor  pre-trading 
quotation  activity  during  the  entire  fifteen  minute 
period,  the  determination  of  MarketWatch  will  be 
predicated  on  the  status  of  the  market  at  the 
expiration  of  the  initial  fifteen  minute  period. 
Telephone  conversation  between  Michael  L.  Loftus, 
Attorney,  Division  of  Market  Regulation, 
Commission;  Robert  E.  Aber,  Senior  Vice  President 
and  General  Counsel:  and  Thomas  P.  Moran,  Senior 
Attorney.  Office  of  General  Counsel,  Nasdaq  (]an. 
22,  1999). 

•  15  U.S.C.  7Bo-3(b)(6)  and  78o-3(bj(ll). 
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III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  writtep  data,  views,  and 
arguments  coiiceming  the  foregoing, 
including  whether  the  proposed  rule 
change  is  conpistent  with  the  Act. 
Persons  making  written  submissions 
should  file  sis :  copies  thereof  with  the 
Secretary,  Secjurities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  t).C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  axp  filed  with  the 
Commission,  knd  all  written 
communications  relating  to  the 
proposed  rulej  change  between  the 
Commission  ajnd  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  ihspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  I).C.  20549.  Copies  of  such 
filing  will  alsd  be  available  for 
inspection  am  1  copying  at  the  principal 
office  of  the  N  ASD.  All  submissions 
should  refer  t0  File  No.  SR-NASI>-98- 
98  and  should  be  submitted  by  February 
19, 1999. 

rV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rul^  Change 

The  Commission  has  carefully 
reviewed  Nasdaq's  proposed  rule 
change  and  believes  the  proposal  is 
consistent  with  the  requirements  of 
Section  15A(b|)  of  the  Act  ^  and  the  rules 
and  regulations  thereimder  applicable  to 
a  national  securities  association. 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  Sections 
15A(b)(6)  and  15A(b)(ll)  of  the  Act* 
which  requirel  among  other  things,  that 
a  national  securities  association's  rules 
be  designed  td  promote  just  and 
equitable  prin  :iples  of  trade,  remove 
impediments  o  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  facilitate 
transactions  in  securities,  produce  fair 
and  informatii  e  quotations,  prevent 
fictitious  or  m  sleading  quotations,  and 
promote  orderly  procedures  for 
collecting,  dis  ributing,  and  publishing 
quotations.^ 

Under  curr^t  Nasdaq  practice, 
market  maker;  are  permitted  to  enter 
and  adjust  the  j  first  quotations  for  IPO 


MS  U.S.C.  78o-b(b) 
•15  U.S.C.  78o-p(b)(6) 
'In  approving  t 

Commission  has 

on  efficiency.  con±>etition 

15  U.S.C.  78c(f). 


and  78o-3(b)(ll). 
is  proposed  rule  change,  the 
c  )nsidered  the  proposal's  impact 
and  capital  fonnation. 


securities  during  a  pre-trading, 
quotation-only  time  period  that  lasts 
five  minutes.  Nasdaq  created  this 
quotation-only  time  period  to  facihtate 
the  opening  of  trading  for  IPOs. 
Previously,  when  an  IPO  was  authorized 
for  trading  on  Nasdaq,  market  makers 
were  permitted  to  immediately  and 
simultaneously  enter  quotations  and 
trade  on  the  subject  security.'" 

The  Commission  recognizes  that  it 
may  be  difficult  at  times  to  accurately 
gauge  interest  in  an  IPO,  and  that  as  a 
result,  the  opening  of  secondary  market 
trading  for  Nasdaq  IPO  securities  may 
be  subject  to  increased  volatifity.  As 
Nasdaq  notes,  such  excessive  volatility 
could  impede  the  smooth  functioning  of 
the  Nasdaq  market  during  the  initial 
trading  of  IPOs  to  the  detriment  of  all 
market  participants,  including  public 
investors. 

The  Nasdaq  proposal  was  designed  to 
address  the  increased  volatility 
associated  with  the  opening  of  IPOs  for 
secondary  market  trading  on  Nasdaq. 
The  proposal  would  extend  the  current 
five  minute  pre-trading  quotation  period 
for  all  IPOs  to  fifteen  minutes,  and 
provide  the  potential  for  an  additional 
fifteen  minute  pre-trade  quotation 
period  if  an  IPO  issue  was  locked  or 
crossed  at  the  conclusion  of  the  first 
fifteen  minute  period.  The  Commission 
believes  that  this  additional  time  should 
assist  market  participants  in  gauging  the 
likely  interest  in  an  IPO  and  adjusting 
their  quotes  accordingly. 

Pursuant  to  Section  19(b)(2)  of  the 
Act,!'  the  Commission  finds  good  cause 
for  approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  pubUcation  of  notice  of  filing  in  the 
Federal  Register.  The  Commission 
recognizes  that  increased  investor 
demand  for  the  securities  of  high- 
technology  companies,  especially  those 
offered  through  IPOs,  may  be 
contributing  to  greater  volatility  of 
Nasdaq  securities.  The  Commission 
believes  it  is  important  that  before 
trading  in  an  IPO  security  commences, 
Nasdaq  market  makers  be  provided 
sufficient  time  to  determine  an 
appropriate  opening  price  that 
accurately  reflects  market  interest  in  the 
IPO  security.  Setting  a  more  acciu-ate 
opening  price  for  an  IPO  could  help  to 
reduce  volatility  in  those  securities  as 
trading  begins. 

The  Commission  further  believes  that 
the  availability  of  an  additional  fifteen 
minute  quotation-only  time  period  is  an 
appropriate  response  to  those  instances 
where  the  market  may  be  locked  or 


>°See  Securities  Exchange  Act  Release  No.  34254 
(June  24.  1994),  59  FR  33808  (June  30, 1994). 
"  15  U.S.C.  78s(bK2). 


crossed  at  the  conclusion  of  the  first 
fifteen  minute  period.  Finally,  the 
Commission  notes  that  the  proposal  to 
extend  the  pre-trading  quotation  period 
represents  one  element  of  Nasdaq's 
response  to  excessive  volatility,  and 
encourages  Nasdaq  to  continue  to 
develop  additional  proposals  as  part  of 
its  ongoing  review  of  trading  activity 
and  Nasdaq  market  practices. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'2  that  the 
proposed  nde  change,  SR-NASI>-98- 
98,  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  99-2104  Filed  1-28-99;  8:45  am] 

BILUNG  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[[>eclaration  of  Economic  Injury  Disaster 
»9A81] 

State  of  Califomla 

Fresno  and  Tulare  Counties  and  the 
contiguous  counties,  Inyo.  Kern,  Kings, 
Madera,  Merced,  Mono,  Monterey,  and 
San  Benito  in  the  State  of  California 
constitute  an  economic  injury  disaster 
loan  area  as  a  result  of  extremely  low 
temperatures  and  sub- freezing 
conditions  beginning  on  December  20, 
1998  and  continuing.  Eligible  small 
businesses  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere  may  file  applications  for 
economic  injury  assistance  as  a  result  of 
this  disaster  imtil  the  close  of  business 
on  October  15. 1999  at  the  address  listed 
below  or  other  locally  announced 
locations:  U.S.  Small  Business 
Administration,  Disaster  Area  4  Office, 
PO  Box  13795,  Sacramento,  CA  95853- 
4795. 

The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent. 

The  economic  injury  number  for  this 
disaster  is  9A8100. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  January  15, 1999. 

Mary  Kristine  Swedin, 

Acting  Administrator. 

[FR  Doc.  99-2166  Filed  1-28-99;  8:45  am] 

BILUNG  CODE  802S-01-M 


"Id. 

"  17  CFR  200.30-3(a)(12). 
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SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3152] 

State  of  New  York 

Queens  County  and  the  contiguous 
Counties  of  Bronx,  Kings,  Nassau,  and 
New  York  in  the  State  of  New  York 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  heavy  rain  and 
flooding  that  ocaured  on  January  3, 
1999.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  imtil  the  close  of 
business  on  March  19, 1999  and  for 
economic  injiuy  until  the  close  of 
business  on  October  15, 1999  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Boulevard  South, 
3rd  Floor,  Niagara  Falls,  NY  14303. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 
Homeowners  with  credit  avail- 
able elsewhere  

6.750 

Homeowners  without  credit 
availat>le  elsewhere 

3  375 

Businesses  with  credit  avail- 
able elsewhere  

8.000 

Businesses  and  non-profit  or- 
ganizations without  credit 
available  elsewhere 

4000 

Others  (including  non-profit  or- 
ganizations) with  credit 
available  elsewhere 

7.000 

For  Economic  Injury: 
Businesses  and  small  agriail- 
tural  cooperatives  without 
credit  available  elsewhere  ... 

4.000 

The  nimibers  assigned  to  this  disaster 
are  315206  for  physical  damage  and 
9A8200  for  economic  injury. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  January  15, 1999. 
Mary  Kristine  Swedin, 
Acting  Administrator. 
[FR  Doc.  99-2167  Filed  1-28-99;  8:45  ami 

BILUNG  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Region  X  Advisory  Council  Meeting; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  X  Advisory 
Council,  located  in  the  geographical 
area  of  Portland,  OR,  will  hold  a  public 
meeting  at  9:00  A.M.  to  2:00  P.M.  on 
Thursday,  February  04, 1999,  at  the 
Atwater's  Restaurant,  Adams  Room, 
30th  Floor,  111  SW  Fifth  Avenue. 
Portland,  Oregon,  to  discuss  such 
matters  as  may  be  presented  by 


members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

FOR  FURTHER  INFORMATION  CONTACT: 
Write  or  call  Mr.  PhilUp  E.  Gentry, 
District  Director,  U.S.  Small  Business 
Administration,  1515  SW  Fifth  Avenue, 
Suite  1050,  Portland,  Oregon  97201- 
5494.  (503)  326-5210. 

Dated:  January  20, 1999. 
Shiri  Thorns, 
Director,  External  Affairs. 
(FR  Doc.  99-2168  Filed  1-28-99;  8:45  am] 
BILUNa  CODE  8e2S-01-P 


DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 
(Public  Notice  2969] 

Certain  Foreign  Passports  Validity 

In  accordance  with  section 
212(a)(7)(B)  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1182(a)(7)(B)), 
a  nonimmigrant  alien  who  makes  an 
application  for  a  visa  or  for  admission 
into  the  United  States  is  required  to 
possess  a  passport  that:  (1)  is  valid  for 
a  minimum  of  six  months  beyond  the 
date  of  the  expiration  of  the  initial 
period  of  the  alien's  admission  into  the 
United  States  or  contemplated  initial 
period  of  stay  and,  (2)  authorizes  the 
alien  to  return  to  the  country  from 
which  he  or  she  came,  or  to  proceed  to 
and  enter  some  other  country  during 
such  period.  Because  of  the  foregoing 
requirement,  certain  competent 
authorities  have  agreed  that  their 
passports  will  be  recognized  as  valid  for 
the  return  of  the  bearer  for  a  period  of 
six  months  beyond  the  expiration  date 
specified  in  the  passport,  thereby 
effectively  extending  the  validity  period 
of  the  foreign  passport  an  additional  six 
months  beyond  its  expiration  date,  see 
22  CFR  41.104(b). 

This  public  notice  adds  Russia  to  the 
Ust  of  competent  authorities  that  have 
provided  the  necessary  assurances  to 
the  Government  of  the  United  States. 
The  updated  list  of  competent 
authorities  who  have  made  the 
necessary  assurances  is  shown  below: 

Table  of  Foreign  Passports  Recognized 
for  Extended  Validity 

ALGERIA 

ANTTIGUA  &  BARBUDA 

ARGENTINA 

AUSTRALIA 

AUSTRIA 

BAHAMAS,  THE 

BANGLADESH 

BARBADOS 

BELGIUM 

BRAZIL 


CANADA 

CHILE 

COLOMBL\ 

COSTA  RICA 

COTE  D'lVOIRE 

CUBA 

CYPRUS 

CZECH  REPUBUC 

DENMARK 

DOMINICA 

DOMINICAN  REPUBLIC 

ECUADOR 

EGYPT 

EL  SALVAJXJR 

ETHIOPL\ 

FINLAND 

FRANCE 

GERMANY 

GREECE 

GRENADA 

GUINEA 

HONG  KONG  (Certificates  of  identity  & 

passports) 
HUNGARY 
ICELAND 
INDL\ 
IRELAND 
ISRAEL 
ITALY 
JAMAICA 
JAPAN 
JORDAN 
KOREA 
KUWAIT 
LAOS 
LEBANON 
LIECHTENSTEIN 
LUXEMBOURG 
MADAGASCAR 
MALAYSL^ 
MALTA 
MAURITIUS 
MEXICO 
MONACO 
NETHERLANDS 
NEW  ZEALAND 

NICARAGUA  (Diplomatic  &  official  only) 
NIGERIA 
NORWAY 
OMAN 
PAKISTAN 
PANAMA 
PARAGUAY 
PERU 

PHILIPPINES 
POLAND 
PORTUGAL 
QATAR 
RUSSIA  . 
SENEGAL 
SINGAPORE 
SLOVAK  REPUBLIC 
SLOVENIA 
SOUTH  AFRICA 
SPAIN 
SRI  LANKA 
ST.  KITTS  &  NEVIS 
ST.  LUCL\ 

ST.  VINCENT  &  THE  GRENADINES 
SUDAN 
SURINAME 
SWEDEN 
SWITZERLAND 
SYRIA 
TAIWAN 
THAILAND 
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TOGO 

TRINIDAD  &  tOBAGO 

TUNISIA 

TURKEY 

UNITED  ARAj  EMIRATES 

UNITED  KINODOM 

URUGUAY 

VENEZUELA 

Public  No 
1998  publis; 
superseded. 

Dated:  ]anu^  16, 1999. 
Mary  A.  Ryan 

Assistant  Seen  itaryfor  Consular  Affairs. 
(FR  Doc.  99-2(175  Filed  1-28-99:  8:45  am 

BILUNG  CODE  47 10-06-P 


ce  2920  of  October  24, 
d  at  63  FR  60436  is  hereby 


DEPARTMENT  OF  STATE 

[Public  Noticflj  No.  2962] 

I 
Advisory  Cohimittee  on  International 
Economic  P0licy;  Notice  of  Partially 
Closed  Meeting 

The  Advistory  Committee  on 
International  Economic  Policy  (ACIEP) 
will  meet  frotn  9:00  a.m.  to  1:00  p.m.  on 
Wednesday,  February  10,  1999,  in  Room 
1107,  U.S.  Department  of  State.  2201  C 
Street,  NW,  Washington,  DC  20520. 
Shorter  notiqcation  was  necessitated  by 
changes  in  tl^e  agenda  and  scheduling 
conflicts.  The  meeting  will  be  hosted  by 
Committee  Cjhairman  R.  Michael 
Gadbaw  and  (by  Assistant  Secretary  of 
State  for  Ecoiiomic  and  Business  Affairs 
Alan  P.  Larson. 

The  ACIEF  will  first  meet  in  closed 
session,  which  will  be  devoted  to  State 
and  Local  Sanctions.  The  closed  briefing 
involves  disqussion  of  classified 
information,  {pursuant  to  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(FACA),  5  uis.C.  552b(c)(l),  5  U.S.C. 
442b(c){4),  aid  5  U.S.C.  552b(cM9)(B). 
Open  sessioii  topics  will  be:  the  Global 
Economic  Ciisis:  Proposals  for  Reform; 
Combating  dorruption  in  Commercial 
Transactionst  Y2K:  the  International 
Challenge;  CJvil  Society  and  Economic 
Agreements;  and  Human  Rights  and  the 
International  Economy.  Members  of  the 
public  may  attend  the  open  session 
beginning  at  approximately  10:00  a.m. 
as  seating  capacity  allows.  As  access  to 
the  Department  of  State  is  controlled, 
persons  wisHing  to  attend  the  meeting 
should  notif^  the  ACIEP  Executive 
Secretariat  by  phone  at  (202)  647-5968 
or  fax  (202)  847-5713  (Attn:  Sharon 
Rogers)  by  Wednesday,  February  5, 
1999.  Each  person  should  provide  his  or 
her  name,  coinpany  or  organization 
affiUation,  d|te  of  birth,  and  social 
security  nuniber.  On  the  date  of  the 
meeting,  persons  who  have  registered 
should  bring  a  valid  photo  ID  for  entry 
into  the  Stat*  Department.  A  list  will  be 


made  up  for  Diplomatic  Security  and 
the  Reception  personnel  will  direct 
them  to  Room  1107. 

For  further  information,  contact 
Sharon  Rogers.  ACIEP  Secretariat,  U.S. 
Department  of  State,  Bureau  of 
Economic  and  Business  Affairs,  Room 
6828,  Main  State,  Washington,  DC 
20520. 

Dated:  January  25. 1999. 
Alan  P.  Larson, 

Assistant  Secretary  for  Economic  and 

Business  Affairs. 

(FR  Doc.  99-2241  Filed  1-28-99;  8:45  am) 

BILUNG  CODE  4710-27-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Generalized  System  of  Preferences; 
Imports  Statistics  Relating  to 
Competitive  Need  Limitations; 
Invitation  for  Public  Comment 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  invitation  or  public 

comment. 

SUMMARY:  The  Trade  Policy  Staff 
Committee  (TPSC)  is  informing  the 
public  of  interim  1998  import  statistics 
relating  to  Competitive  Need 
Limitations  (CNLs)  under  the 
Generalized  System  of  Preferences 
(GSP)  program.  The  TPSC  also  invites 
public  comments  by  5:00  p.m.  March 
19,  1999,  regarding  possible  de  minimis 
CNL  waivers  with  respect  to  particular 
articles,  and  possible  redesignations 
under  the  GSP  program  of  articles 
currently  subject  to  CNLs. 
FOR  FURTHER  INFORMATION  CONTACT: 
GSP  Subcommittee,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NW,  Room  518,  Washington,  DC 
20508.  The  telephone  number  is  (202) 
395-6971. 
SUPPLEMENTARY  INFORMATION: 

I.  Competitive  Need  Limitations 

Section  503(c)(2)(A)  of  the  Trade  Act 
of  1974,  as  amended  (the  "1974  Act") 
(19  U.S.C.  2463(c)(2)(A)),  provides  for 
Competitive  Need  Limitations  on  duty- 
free treatment  under  the  GSP  program. 
When  the  President  determines  that  a 
beneficiary  developing  country  exported 
to  the  United  States  during  a  calendar 
year  either  (1)  a  quantity  of  a  GSP- 
eligible  article  having  a  value  in  excess 
of  the  applicable  amount  for  that  year 
($85  million  for  1998),  or  (2)  a  quantity 
of  a  GSP-eligible  article  having  a  value 
equal  to  or  greater  than  50  percent  of  the 
value  of  total  U.S.  imports  of  the  article 
from  all  countries  (the  "50  percent" 


CNL),  the  President  shall  terminate  GSP 
duty-free  treatment  for  that  article  from 
that  beneficiary  developing  country  by 
no  later  than  July  1  of  the  next  calendar 
year. 

II.  Discretionary  Decisions 

A.  De  Minimis  Waivers 

Section  503(c)(2)(F)  of  the  1974  Act 
provides  the  President  with  discretion 
to  waive  the  50  percent  CNL  with 
respect  to  an  eligible  article  imported 
from  a  beneficiary  developing  country  if 
the  value  of  total  imports  of  that  article 
from  all  countries  during  the  calendar 
year  did  not  exceed  the  applicable 
amount  for  that  year  ($14  million  for 
1998). 

B.  Redesignation  of  Eligible  Articles 

Where  an  eligible  article  from  a 
beneficiary  developing  country  ceased 
to  receive  duty-fi^e  treatment  due  to 
exceeding  the  CNLs  in  a  prior  year, 
Section  503(c)(2)(C)  of  the  1974  Act 
provides  the  President  with  discretion 
to  redesignate  such  an  article  for  duty- 
free treatment  if  imports  in  the  most 
recently  completed  calendar  year  did 
not  exceed  the  CNLs. 

III.  Implementation  of  Competitive 
Need  Limitations,  Waivers,  and 
Redesignations 

Exclusions  from  GSP  duty-free 
treatment  where  CNLs  have  been 
exceeded,  as  well  as  the  return  of  GSP 
duty-free  treatment  to  products  for 
which  the  President  has  used  this 
discretionary  authority  to  grant 
redesignations,  will  be  effective  July  1, 
1999.  Decisions  on  these  matters,  as 
well  as  decisions  with  respect  to  de 
minimis  waivers,  will  be  based  on  full 
1998  calendar  year  import  statistics. 

IV.  Interim  1998  Import  Statistics 

In  order  to  provide  advance 
indication  of  possible  changes  in  the  list 
of  eligible  articles  pursuant  to  exceeding 
CNLs,  and  to  afford  an  earlier 
opportunity  for  comment  regarding 
possible  de  minimis  waivers  and 
redesignations,  interim  import  statistics 
covering  the  first  10  months  of  1998  are 
included  with  this  notice. 

The  following  lists  contains  the  HTS 
subheadings  and  beneficiary  country  of 
origin  for  GSP-eligible  articles,  the  value 
of  imports  of  such  articles  for  the  first 
ten  months  of  1998,  and  their 
percentage  of  total  imports  of  that 
product  from  all  coiuitries.  The  flags 
indicate  that  status  of  GSP  eligibility. 

Articles  marked  with  an  "*"  are  those 
that  have  been  excluded  from  GSP 
eligibility  for  the  entire  past  calendar 
year.  Flags  "1"  or  "2"  indicate  products 
that  were  not  eligible  for  duty-free 
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treatment  under  GSP  for  the  first  six 
months  or  last  six  months,  respectively, 
of  1998. 

The  flag  "D"  identifies  articles  with 
total  U.S.  imports  from  all  countries, 
based  on  interim  1998  data,  less  than 
the  applicable  amount  ($14  milHon  in 
1998)  for  eligibility  for  a  de  minimis 
waiver  of  the  50  percent  CNL. 

List  I  shows  GSP-eligible  articles  from 
beneficiary  developing  countries  that 
already  have  exceeded  the  CNL  of  $85 
million  based  on  interim  1998  data. 
None  of  these  articles  were  receiving 
duty-fi^e  treatment  as  of  December  31, 
1998.  The  listed  articles  did  not  receive 
GSP-duty  free  treatment  either  during 
all  of  1998  or  during  the  second  half  of 
1998  (denoted  vdth  flags  "*"  or  "2". 
respectively). 

List  II  shows  GSP-eligible  articles 
from  beneficiary  developing  countries 
that  (1)  have  not  yet  exceeded,  but  are 
approaching,  the  $85  million  CNL 
during  the  period  from  January  through 
October  1998,  or  (2)  are  close  to  or 
above  the  50  percent  CNL.  Depending 
on  final  calendar  year  1998  import  data, 
these  products  stand  to  lose  GSP  duty- 
tee  treatment  on  July  1, 1999. 

List  III  is  a  subset  of  List  II.  List  III 
id^itifies  GSP-eligible  articles  from 
beneficiary  developing  countries  that 
are  near  or  above  the  50  percent  CNL, 
but  that  may  be  eligible  for  a  de  minimis 
waiver  of  the  50  percent  CNL.  Actual 
eligibility  for  de  minimis  waivers  will 
depend  on  final  calendar  year  1998 
import  data. 

List  IV  shows  GSP  articles  from 
beneficiary  developing  countries  which 
are  currently  not  receiving  GSP  duty- 
free treatment,  but  which  have  import 
levels  (based  on  interim  1998  data) 
below  the  $85  million  CNL.  Depending 
on  whether  such  articles  meet  both  the 
$85  million  CNL  and  the  50  percent 
CNL  based  on  full  1998  data,  such 
articles  might  be  eUgible  for 


redesignation  pursuant  to  the 
President's  discretionary  authority. 
Articles  with  a  "D"  flag  exceed  the  50 
percent  CNL  (based  on  interim  1998 
data)  but  might  be  eligible  for  a  de 
minimis  waiver.  The  list  may  contain 
articles  that  may  not  be  redesignation 
until  certain  conditions  are  fulfilled,  as 
for  example,  where  GSP  eligibility  for 
articles  was  suspended  because  of 
deficiencies  in  beneficiary  countries' 
protection  of  the  rights  of  workers  or 
owners  of  intellectual  property.  This  fist 
does  not  include  articles  from  India 
which  do  not  receive  GSP  treatment  as 
a  result  of  Presidential  Proclamation 
6425  of  April  29,  1992  (57  FR  19067). 

Each  list  is  followed  by  a  summary 
table  that  indicates  the  number  of 
products  cited  from  each  beneficiary 
developing  country  and  the  total  value 
of  imports  of  those  products  from  the 
beneficiary  developing  country. 

The  lists  appended  to  this  notice  are 
provided  for  informational  purposes 
only.  The  attached  Usts  are  computer- 
generated,  based  on  interim  1998  data, 
and  may  not  include  all  articles  that 
might  be  affected  by  the  GSP  CNLs. 
Regardless  of  whether  or  not  an  article 
is  included  on  the  list,  all 
determinations  and  decisions  regarding 
the  CNLs  of  the  GSP  program  will 
depend  on  full  calendar  year  1998 
import  data  with  respect  to  each  GSP 
eligible  article.  Each  interested  party  is 
advised  to  conduct  its  own  review  of 
1998  import  data  with  regard  to  the 
possible  application  of  GSP  CNLs. 

V.  Public  Comments 

All  written  comments  with  regard  to 
the  matters  discussed  above  should  be 
addressed  to:  GSP  Subcommittee,  Office 
of  the  U.S.  Trade  Representative,  600 
17th  Street,  NW..  Room  518, 
Washington,  DC  20508.  All  submissions 
must  be  in  English  and  should  conform 
to  the  information  requirements  of  15 


CFR  2007.  Furthermore,  each  party 
providing  comments  should  indicate  on 
the  first  page  of  the  submission  its 
name,  the  relevant  Harmonized  Tariff 
Schedule  subheading(s),  the  beneficiary 
country  or  territory  of  interest,  and  the 
type  of  action  (e.g.,  the  use  of  the 
President's  de  minimis  waiver 
authority,  etc.)  in  which  the  party  is 
interested. 

A  party  must  provide  fourteen  copies 
of  its  statement  which  must  be  received 
by  the  Chairman  of  the  GSP 
Subcommittee  no  later  than  5  p.m., 
Friday,  March  19, 1999.  Comments 
received  after  the  deadline  will  not  be 
accepted.  If  the  comments  contain 
business  confidential  information, 
fourteen  copies  of  non-confidential 
version  must  also  be  submitted.  A 
justification  as  to  why  the  information 
contained  in  the  submission  should  be 
treated  confidentially  must  be  included 
in  the  submission.  In  addition,  the 
submissions  containing  confidential 
information  should  be  clearly  marked 
"confidential"  at  the  top  and  bottom  of 
each  page  of  the  submission.  The 
version  that  does  not  contain 
confidential  information  should  also  be 
clearly  marked,  at  the  top  and  bottom  of 
each  page,  "public  verion"  or  "non- 
confidential". 

Written  comments  submitted  in 
connection  with  these  decisions,  except 
for  information  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2007.7,  will  be  available  for  public 
inspection  shortly  after  the  filing 
deadline  by  appointment  only  with  the 
staff  of  theUSTR  Public  Reading  Room 
((202)  395-6186).  Other  requests  and 
questions  should  be  directed  to  the  GSP 
Information  Center  at  USTR  by  calling 
(202) 395-6972. 
Frederick  L.Montgomery, 
Chairman,  Trade  Policy  Staff  Committee. 

BILUNQ  CODE  3190-01-M 


4734 


Federal  Register /Vol.  64,  No.  19 /Friday,  January  29,  1999 /Notices 


Appendix — GSP  Import  Statistics 


8 
8 


»- IM  1*1  •-  m  •-  <M  •-  «  •-         W 


>r  •- •- ^  (M  Kt  (5  >»  (M       f* 


at 


^ 
^ 


9 
8 


I 

I 


i 


M 

< 

o 


>»•  I 

«  <0  O  «  l/>  K> 
.-  N.  rsi  r-  CO  c\j 


»  m  •«  8 


u 


8 
8 


I 


1 


u 

X 


^      I 


»-   •- Aj  IM  Oi  N '>i  i>  o  Q  N.  O  ru  rv  10  «  S}  «  oi  in  rw  »  »  K   C 
ec      o  <o  N  Ki  <o  •- 5>  •- «  (M  o>  •- in  s>  S  «  o  o>  >- K- S  (SI  <«   3 


»  o  rvi  < 


«-N->*oinco^»eos 


e^  ^-  ^-  .^  in 
<o  r^  ro  lo  «o 
U1  CO  IM  (M  <o  <«  « 


in 


goN-^<0<ps><ON.in«o^KtKlK^in«<»rMinK>- 
•-o»<B<>inino<oO'-<B'.*incoo><-niroKo«o 


I 


I 


u 


I 


I 


•5?"8? 


I 


C   « 

„-       -       ,  _,-^ YZm 

g   C—   C   ••-  C   •  C  —   C   ff  •     .•£  —  --  —  .-'   eg 
001.0££k.CO£B3e«.CC£££I.JcBC 

uoioou»-<oa»-o»-~&.u>-»-i-i-ai-o  — 

pOOOQQOOinOOOOOOinOOOOOQQ 

^•-•-eoo<«>»<OininininooKiooooo82 
o<->-og«-ooo«-ookO>T->-Qo<-oo(MOQ 

•-•-•-•-0«-»0»-»-^^^»-»-^*inlMK»K»»-** 


I 


u 


L. 

>■ 


irw^«#«00^*^^^^v^^^^ininin<090 


, >-  o 

'»»-j-r*r'l*'*!iininmC0C>O>» 


u 


H 

« 


i 


Federal  Register /Vol.  64,  No.  19 /Friday,  January  29,  1999 /Notices 


4735 


o    8 

111    H- 


s 


s 

m  H 


I 


•  — 
a  w  oc  D  u  u 

ssssss 

•       ■•••• 


! 


X  oe  o(  (A  Ul 


o 


ii 


J 


iJ 


I 


I 


•       ■ 
CM  M 


O  O  I 
O  •-  < 

•      • 

^  CM  I 


I  O  O  Q  tn 


o  o 


o  o 


ru  o 


IftR) 


rvi 

^^:^838?SS^S3 

•      •       •       ■ 

K  «  ry  «- 


1!SS 


'«  o 


**  9  9  ^o*  o  o 
(^  S  9  9  O'  ri  t>>i 
m  m  ^  1^  Kt  •«  •* 


a.  a. 
m  Q 

rM  5 

(M  <M 


311 


a(xaiacaudr(9aaD&>aa  —  oca 

SSaiSJQ2!2S!2;5R?SgSS§8S 

c>i»(MiMrMrMrM(MrgfMrgr>jor^ojrs.' >»>»'<) 


x:  m 
o  — 

S^ 

u  — 
o  o 

Kl  O 

8S 


pi 

m  R  S 

■>  *0  K> 

S  ^  rC 


looooaooooo      ooooooooa 


a  a  a  o  a  a 


i 


3 


M 


I 


flfii 

3  >  <  O  •> 


8 


I 


I 


u  ac 


o  o  o  o 

(M  (M  fO  O 

'^  o  o>'  e 

N  V-  N  »» 


t  O  V*  «» 

I  K  r*  K 


2|= 
*  "^ 

a.  Ul  u 
N  oj  l>! 


■  c  a  « 
-    ^ 

8 

u 


iiii 


I 


»      o  «  m  o  *- fM  (M  iM  m  m  •«  ^  «» 


K  N.  K 

ee  o 


-?S8 

Ui  —  o  u 
O  Q  O  O 

(M  ^  •-  rsi 

•     •     •     • 

tn  M  ■♦  «» 

K  ^^  C 
o  d  o  o 


:—  j<  —  j<  ■ 


^8 

>«  CM 


??. 


3  Ji(    S 


«   3 

a.  »- 


Is 


\; 


I 


I 


o  .c 


S882 

e  o  p  I 

lA  in  o> ' 

<M  4  ii>  I 


«  O  I 


I  e  e  I 
•  en  r-  I 


o  o 

-•  IM 


o  o 


—  a. 


L.     L. 

<  s  a  CD 


CM  in 


llrl 


|-5 

H  o  o 


o  o 


o 
-I  a. 


o  o 

M  in 


i  ^1  i 

u  >-  >-  o 


li 


I  o  <«  3 

;;dS88S:!Ss's'^SSS8S 


8 

O    3    1. 

u  >-  u 


rMru«-oopinoin 


c  — 

s 

in  o 
•*  in 


1 


-8  5^    -0 


(M  O  I 

in  in  I 


(M  rvi  o  o 

2g8228?g8: 8:883 


-*  »  o 
o  o  •- 

•-mm 


•-  fNJ 

o  o 


S5ft•-'-mm<o■«**^.^.K^w^^^^^wK 


?g 


e«=* 


fVI  K> 

o  o 


o  o 


<0'0>0mm'0epepeo 
QOOOOOOQO 

acocooooooo 


m 

.  .  .  .88 

S  S  S'  S  S  5 

fM  m 


o  o 
rvi  fM 


o  o  o  a  o  a  a 


aaaaaaaoaa 


a  a  a  a  a  o 


aaaaaaaoaooaaaa 


u 


3 


4736 


Federal  Register /Vol.  64,  No.  19 /Friday,  January  29,  1999 /Notices 


a  § 

K    ii 


^  ^  ^  «—  in 

5  ^  ^  pu  S  •      sr 


irt  K)  «  tt      •- 


^  CNJ  JO  <© 


S  s 


9^  ■ 

o  y> 

at  t- 

a.  01 

^  I 


=  ! 


< 

o 


i' 


M 


8l :  iis  its ;  :^  ;i  u  :  :iS  i-s ; :  :l  :c ;  \ii4 : :  :•   • 

=  ij  :5«-««iJfe  :>-|iS^  :82gg-=88  :ft^i5,iScS^i!|5     = 


I 


II 


ID  u  u  u  u  u  a 


&  &  a.  ft. 


►-  »-  3  3  >        »- 


i 


i 


s 


<ocM»o>»(M<«r>«      ^  ■*  t\i  irt  to 


i8 


K  ir> 


RSICK"" 


0>  (M  T-         •- 

in 


25 

•  o 
a.  u 


HI 

8S2S 


Hi 

—    N  — 

«  •  a 

sis 

oc  >  ae 

sss 


II^^Niti 


I 


SB 


So 
at  a 


5S8 

M  oe  o 


i 


ft 


tit  : 

c  •  • 

lis 


8??ss;ss 


5f 

o 


*^ .   c 


"^8 


—  S  CD  > 


lit 

J<    M    C 

3  O  — 


N    U 
U  Ui 


o  m  Q 
»o  •-  55 


«» 8     -• 


I 


o>  p  •-  o> 

•-  0>  CM  .# 
'<*  m  IM  (M 


8s:^ 

rg  <o  k{ 
_  _  o  o  o 


8f-  0>  » 
K»  »-  •- 


e  ao 


22 


ill 


fM 


:^8 

S8 


o>«*oh^r>i/^inoKicocp 
•-•-«b«-»-MPx>»>roo 

noflOflOfloocooocococo 


•-  >  m 

K»  »-  K» 
•-  O  O 


o  o>  o 


UI 

■ 


oooo      ooooo 


Federal  Register/Vol.  64,  No.  19/Friday,  January  29,  1999/Notices 


4737 


•*         «M  «M         Irt  ^  W  ^  I 


<M  «  ^  CVI 


»-^^         OfM         •-.#IA 


I  5 


i  i  I 


! 


o 

< 


r    .    .     .  o  • 

at    •>»■••-•- 

•  t.  -^  .^  J< 

£  ti  •  c  4  ■ 


lis' 

•  Si- 


I 


>■( 


uuxocacMiuxsMn 


li 


JJJ? 


ft 


80  0  0  0  0 
^  ■*  o  o  *- 


moo 

^  ^  ir> 


o  in 

O  fM 


_     N    b.  U 

X  u  a  a 

Sm  o  o 

o  o  Kf 


>  —  a.  a. 


O  PJ 


O  m  Q 
IM  »0  « 


I 

o 

Hi 

at  X 

S3 


Is 


I 


i 

5J 


;s^ 


a  a 


« 

_    3 

u  oc 


U  (B  S 

o  m  m 


2^2? 


:rft|S«  :  -zliMi  re-Si  :ft 


I 


I 


K1  O 
P«l  •- 


—  a(So»-u  —  —  Xxa(a(a,--MOMDS 

OQOeQOOO>OOOQOOOOQOO 
Kl«r\JOOMOKlK»»-0*»-»-KlKlOir»0 


c  p.O  V-  IM  N 
«  K  5>  lA  ^  IM 

•^  ^  «MK»  -*  >» 
Ol  (M  N  cG  N  !C 


«h^  a 


o  o 


po  i/«  a  r?  I 
SO  CkS  I 


O  <M  m 
IM  O  O 
0>  Oi  N 

-^  ^  •» 


2R 

rg  rj 

5555 


M  rg 


«^8:8:: 


(Ni  CM  rg 


rg  rg 


oooNcvioooo»-go'-»o»o>^o 
•-»-KlO>0>oo>«>ll^<rgaoK(•-•-5>»-»•- 

KfvjP^.*,*»--»Ki»orgrgiA»a-*«-rgrga 
OOQOpo»-»-»-0000'-Qg.-«-0 

o»-**>m«>->-rgrg>»^>r'4a»-<-P3 


ooaoaooaooaaoaoooaoooaoaoooooooaoooooooooooooooQooo 


^         tA  ^ 

*    -; 


i!8KSKS; 

K 

M 

KS«8J5e 

ifj^j^ 

«S 

s 

SSS 

S;8S 

«$ 

sssss 

S8)S8 

5S2Ji8 

»« 

m 

sissise 

s» 

SSKI^SS 

2 

»»C!58»$ 

SSS;r:;s 

:J 

»!SS 

!2S!3 

8S 

<«  m  »  S  3 

5S55 

in 

S  7^  «#  o 

S 

S5Sg5 

K 

5IS 

K  ^  »n  ^  fv  sT 

§. 

i 

* 

^  'O  flo  u^  u^  ^ 

512 

«    •    • 

^1 

•    • 

2 

« 

^11 

rg  o  lO 

C  3  r^ 

«       »       • 

•     * 

K»rg>»0'«ma»-o 
•-K.«vjo»-or>'P'^ 

• 

•     *     «     * 

a  o  >(  F^  »  a 

CI 

^.>i. 

f&  '*:fi"*'Br"«^^'0'*a>n»-in!n-*o>rgN.h.f^arg[»^K»a^a-#i»-'0*Ki»-<>«vK-«-'0'Pinin»»K»K>m3Bt.if» 
S  njfS'A^KinO'Org  rv-«OKi>(Or->r<'-argrginK-«-«3om«-rM  o>K>ain<prgioa»  •-F^^KiaK.>oin 
—      o  7 'S  1^  ^      fti  •«  a      rg  n  «  o  m  ^  Ki      k^  •- «  a  o>  »  a  »      »      m  •- •- in  m  »  (\4  m  <e       ■ 


■ 
c 


rg 

o  o>  o 

•-  Rj  s# 


rg 


So  in 
S  rg  S 


oo^oooooeooinocMinoof>jrg«-oop 
iOt-K.^oo*«#in^o»-rgK»i'»iorgrgoooR 


mom 

•-  M  Kl 


m  o 

>*  m 


rg  o  p  F^ 

\r\  f^  tf\ 


o  o  o  o  o  o 

o  K1  m  o  o  o 


O  >f 

rvj  rg 


•-  o  o 

m  m  in 


S00OQKI0Q^P>-«-0popOOO0OO»0»»»pOO0ru0»Opp  K 

>»fM^»0(MOO»-0>0>0>mo>«-S'«-rgS'»-»-o»-mS>0'ft'»**i>*»-on*»-*N.       lu 


Oggo^n*<XK»K»'*-*rgrgj»mio-*org^o»->im»-»-rgrgK)rOj0^^ini 

ai      N^SKKK^KrlK^SSSSaSSS^-mSSSSSSSSSSSSoi 
eoeooooooooSo  3  3  3oo»-»-»-»-»-»-^^^^»-»-»-«-»-rgi 


«SS8g5 


o  _ 

i  N  K 


N  nj  N  i\i 


S2::2§fi 

««a  aa  a 
rg  N  rg  rg  ni 


M 


a  a  a  a  a  a  I 


aaaaaaaaaaaaaaaaaaaaaaaaoaaaaaaai 


4738 


I  i 

M        S 


-is 

"•       —       irt 


M 

—        3 


Federal  Register/Vol.  64,  No.  19/Friday,  January  29,  1999/Notices 


UJ 

s  S 

z 

S     8 


S 


-<     < 


u 

M 


>  •-  CO  in  o  •- 
(M  •-  m  ^  •-  p> 
«0  •-  i\j  CO  h»  ftj 


(M 
fM 


in  w  >©  •-  •- 
9  «0  (M  »  CO 
»  tn  o  S       K 


•Mr--* 


5    {2     3 

:  i  i 


•  u 

•  L. 


I 


^ 

I 


• 


«CD(DUUUUUO 


lu  u  u  : 


^•?5 

«  c  c  — 

jc  5  5  •< 

.X  c  '6  — 

«  «  S  (. 


& 


l-:"""S-Q£-fS-'«»—  S**      -« 
•  p—  •39w>>  —  j<ai»«!      < 

aa,a.a.acaea(tAiA^-h-33>       ? 


S  Ol  S'  !S  S  !8  ;^'  3  Q  :$ 


inw^r-Qm'-iNir\i'4 
•*»oos-oBKifMPa»- 

^K)O>mc0in       fMin 
I  o  >*  in       mo       (M  » 


s 


< 


c 
■ 

9 


KIOOi«-Q>OPOO>0 

»-cM^co»^*in^po 


OinOK1C0Kl»-KI<< 
•-(M>»>»0«-0000 

^tnininKp>*^(n^ 
«aocoeocoo>»o>»» 


ooaooaoooo 


u 


O 


Federal  Register / Vol.  64,  No.  19 /Friday,  January  29,  1999 /Notices 


4739 


Pa  »»  •-  -• 


■  M 


o  n<  ap  •- 


S  8 

3  S 

—  ►- 

M 

lU  >- 

O  « 

Ul  < 


>      -« 


M 

-        3 


M 
(9 

< 


I 


I 


s 

hi 

O  M  U 

o  i/>  in 

m  <o  m 


I 


i 

^  u  «  a 
o  o  «  o 


an 

u  ...  oc 

ill 

a  <  u 

o  o  Kt 
^  oj  ^ 


I 

at 

s 
11 


pg  •- 


u  u  a 


■  9  •  'Q  -^  u  •- 
2  "  "  J  8  —  B 

!||c||l 

o  8  8  u  e  •  e  • 

uoo»-»a(  —  a 

SN  ^  f  N.  o  o  o 
•-  rt  o  m  o  o  o 


^     «rf     4^    .^     «rf     «4 

■  e»  a  a,  a  a 
u  b  b.  IT  I.  (. 


e 


■  <<«<<»-i-<<a(U 


o  o  o  o  o  o 
•-  o  m  o  •-  o 


O  O  O  Q  O  Q 

O   O   O  O   r-  S 


'-  aaa,aa.a'.-  aaa« 
j:i.i.»u.«i.kb.kb,L. 
u<<a(<ac<»-<<<a 

oooooeoooooQ 

oooinir>mo<MOOmo 


■ 


<  ■  ai  — 

go  in  o 
o  rg  >« 


a  a  • 
I.  b  I. 

<  <  M 

SS8 


O  O  CM 
^  »-  K) 


§28:8: 


o  o  » 

fo  in  5> 


1       ill 


(M  '4  r^  s.  I 
o  o  o  O  ( 
o  o  5  o  I 


ss 


I  o  o 


o  o 

(M  fM 


OOOOOOOO 

55'»0.rgS>oo 


»  o  o  o  o  o 

<«  >»  ft  fO  Kl  0> 


•-  ft  o  o  o  o 

^  •-  d  in  ft  Ki 


ooopoft«-«-fsiKirg»- 


>.»  ro  ft  o 


a; 


:^:  -^ 


SSSS5;$I 


^       ^  in  K»  in  px  ft 
^^rNi(>i.«in34SSS«o88 

CMIMPiJMPgnjPilPJ""""     


222222 

nirgr>jninirsipgrM(M(MfM<\j 


K»wftfto»-tMinininin 

2222!S 

rvi  rM  rg  N  nj 


rg  K»  »- 
>»  ■*  in 


•-r\iininintn<04^'^ft'''<«in 
NfCnirCnjniJCninifSjniNiCni 


o      o  o      o  o      o  a      I 

«««IM«««««««(M(M««rVC»l 


O  O  O  O  O  I 


8Sg888SKJ!JJ8«eSS5J5?58SCSSSe8SS«Rg8S 

ft<ONOO'-N■ftK)•«lMmn'Om>ntn^>^ft<o>*lnft<pl.'^oo^-lnr^•-s(>Ktlnl^•-mo^ftoooooo•-oo 
ftin  iMinin       ■«»-»-inin»-pg«Oftft*^       «»inftin  -e  it  t^  ^ »  •»  tn       <o       m  •- 

cp^ooo-««vfMK>h-.*m»-<Oin<o>»«fMf^o«inr>»^-'pooN.BS.o^ni»-fth»Qino«-inin 
lO'Min  ft'04^rs.aoS^'9'~9^'ncoora>nuiftS.in       ft<-m'4ft'^tf>inF>OQK       orga 

KioF>  <o^«ft>oftK.N>aKift'«o>t'-ftK)aOK)>«'-       F>KirM<oinop>i'ioooft       r«.Ktft 

'O  m  t^  o"  rg  K."  Q*  kT  p  in  nT  •o  sT  CO*  m  ft*  (N  kT  p«i  o"  CD  t»  ft  fv       ki  m  <o  co  ft  ^  o  rsi  r»  pg  «  ft       ^  ft  ft 

40KI  «--K)ft4rMft>»4'«Ki>»c0inc0inpgKi9<Oft'O       •-srrgKKiopK>in'-«<0       r^KiKt 

OO  ■«pg»-       pg?si«ON.f»»^K.K»pg»-pg       pg^»o»-  »-       ftcooP-Ki       orgpg       o»-«M 


o 
rg 


pg  •-  in  M 
pg 


«1  pg 
pg  •- 


S8SS 


?5 


9  9  at  at—  ac  s-^ 


•  • 


i 


U    U    C      I    • 


i 


u  u   -sags   ■  ■ 

oc  K      .  —  —  —  —    I.    • 
>^  f.'   fc^   *«   ^    O    if 


^   u  u  b  _ 
<  <  <  <  u 


O  O  O  O  O  I 

^  o  in  »-  «M  I 


IJ 


lU  u 


fl    I    6'  «     •    ■    ■    C    »    C    «    ■    C    V    c    c    c    c 
-  u " 


w  «rf    • 


I 


2  2  :S.2 

—  «•    •  —  ■    •    •    •    •  •    •    •    •  u 


«  u 


i 


o  o  a  Ki 

•-  K)  S  ft 


ui.t.M»|ba.>««i.aaaa3'Q'gaaa'Q—  a'QaaaMaaa 

33«00833x003L.l.t.i.uCCl.k.eC.Cl.eul.3l.l.l.l. 

>-h*a.uuoH'i5uuuH-<<<<iii  —  —  <<^>-u<  —  a<i9aaaa 

S>*oooooQoooopooooeoftooooointf>oooo^Opginoino 
^^•»-nj<M(>j*'*»-inooni>»o(M^'*o«Minino»-ino»-«\j(M^o^-#o^io.* 


•  "  -*  f 
u   u   •   O 

-1  B  a  a  a 


o  h-  o  p  o 

Kt  K-  pg  ft  •- 


a   

>-      o  o  o 


o  o 

nj  •- 


SooftpQoppoooopoppooppoopooo^»•#^n>op•-•-•-•-pg:-^r•ftftS?P 
•-pgnj«aKiftft»-«-<Minftpgftft«-KiftftOKiftftinin»-«-»-»-ft«-«-»-»-»-ftftftftft»ft 


fvi  ro  V*  ■^  K( 
o  o  o  o  p 
pg  Ki  K>  i  S. 
o  o  o  e  a 


o  a 


a  a 


^«MK|.*«».♦nJf^J»-^^K(Kl^nln^•'0»-K^pgpg>» 


ftOOO^(MK|.«>».« 


K  S.  K 

a  a  a  a 


»-^^K(»oinin^jp»-i'»pgpg~*^^"*m»-^^^^^^»-'-»-njg 


u 


u.      «v< 


a  a  a  o  o  o  I 


o  a  o  a 


a  a 


c 

E 

a 


i 

a 
>■ 
"3 

I 


u 

X 


k 
I 


u 

K 


■ 


I/I 
19 


4740 


Federal  Register /Vol.  64,  No.  19 /Friday,  January  29,  1999 /Notices 


^ 


9 


"    8 

S  X 


WW 


>  — 


ooooo>-rvoon(><#orMinoi>i«--«o>>«c\joa«->-o>o>N.oKB'-n^(NO^NOotoi>i<>KKoooo 


a. 


o  o  o  o  o 


rwK)ini/>0'-inr^Q»irifOiriiNK>'^90<9tr>>'>N-'«N.>-0>«-p>Q>ir\r^o>oa]'-o>o«0>>NiKr«.o>-ini 


to  « 


<r>  K>      »- 


fM  Kl 


il 


.^  .^  ^  ^  .^  ^  y  .^  .^   0     ,     .  .^     .     ♦     •  C  C  •^     •  ^  .^  .^  ••-,.-  .^  .1^  .^  ^  .^  .^     •  S  9     •     •   •  •^  '^  •^  '^  '^  N-  «  9  9  •  -i--  '^  •^  '^ 

||||g  ||  S  g.S  •=  ;;|s  H  H--I  N  £  E  £  £  S  £  £  g  £  £  £.:.2.r.5.;  •  £  £  |£  £  g  -  •  •  -  £  £  £  £ 

<<<<<<o«<a.aa<aiaaai-»-<(D<<<<«<«<<<«~a.a.  —  —  a.<<<<<<a&£a:<<<« 

OOOC>l/^rg2lr|OK^5'-•-l/^•-u^mK«OOOlO»>ru^SSl/^SS3eoK>Kt33oS33S3Sln3SSoSS 
oq^oop»opooooooo9^«-riir>jo>o>r-^r-^o>o>o>o(Ni(NO>ooo^Q>o>ooo>— •-•-•- ooo»- 

|||l|S|5S|i||||||||||il|^ 


c 


ooooooooooo<«oooootf>Kvoo<-ooooooooooooooooh-oar\Jdot>>'i<odoooo 
SooKgogg^»ee<0(Moage'«iMjooooo^oooe;fSOinoe>^(yooooo 

^irtinO>Kiin«-h-  o> 


«  o 


is    8       si 


CO  o 

CO 


§ 


S  lO 


at       ^ 

S     £ 

a 
k. 
< 

s 
ft 


Hi 


?5S?2?  :s? 


3 


^rf    A'    *rf     >^  *rf 

£££^£ 

o  n  o  I.  a 

I.    (.    1.    3    b 

o  o  o  o  e 

m  i/\  »-  •-  in 

■*  ^  i>i  «\j  fsj 

•-  Ol  (M  Oi  IM 

K  »  «  «  « 
(C  N  N  (Si  K 


££m££££ 


.?.?.?lllll.?.?  ?!.?  1 1  III!  I  5.?  5 


sssss 


i 

% 

I 

8 


Hi 


L.     k     b     I. 

<  <  s  <  < 


o  m  m  o  o 
•  K>  m  •-  <M  Kl 


£m 

—  ■ 


L.     I.     k.     U 


£££ 

ana 


<  <  <  a 


m  o 
>»  lit 


o  o 
o  o 


£££ 

a  a  a 

U     b     k 

<<<<<<<<<< 


££ 

a  a 


£££ 

a  a  - 


I.  k  1-  I.  1.  I. 


££ 

a  a 
<  < 

IPS 

00>OpO(MrM(M(MO(MO>000000(>0 

Ai  Kl 


o  o  o 

^-  r-  <\l 


O  O 


O  O  O 

o  ir>  o 


I  fO  K1  fO  O  O 

i»  ^  ^  rvi  oj 
I  Al  Ai  Ai  lO  K) 


o  o 


o>  •-  • 
O  O  I 
PJ  Kl  I 


■  •-  CM  CM 

I  o  o  o 

I  Kl  fO  fO 
I  to  K>  W 


«M  Kl 
O  O 
M  Kl 
K»  Kl 


S-*  in 
o  o 

Kl  Kl  Kl 
Kl  Kl  K» 


O  O  O 
O  O  O 

S'  oei 
.  '^  ■* 

in  N.  s. 
o  o  o 

Kl  Kl  Kl 
Kl  K»  K» 


££££££££|£|n£££££-m£££ 

a  a  a  a  a  a  a  a'Q  a'C  m  aaaaa*  aaa 

<-t.t.l.L.I.I.l.ei.CUI.I.I.Ut.t.U>.l. 
OOOOOOCViOOOOOOOOOOOOOO 

•-tnoooK>Kioinino>«»oinoinoo5in 
KfmKiK>mKimK(K(9(9s9(f»troK!KiKtKi!nKiKi 


u 


« 


(M  ni  «M  «M  < 


Federal  Register / Vol.  64,  No.  19 /Friday.  January  29.  1999/ Notices 


4741 


go^ 


^e>-^Kto(Vjnoeoo<^(vdodoodo^ 


o  o  o  s. 

rg 


«       Kl       o       K.       •-infOO^       5 
11" 


»       4  rv  •-  h^  <0 


r\j  o  o  o  o  ea  •- 


(M  in 


I  o  o  r»  o  o 


CO  g  iM  « 
1  00  »  in 


!C 


B      o 

r  8 


s 


i 


(A 


(A 


8! 


3    S     S     N 
•    1.    L.    u 

a.  «  <  B 

m  o  o  o 
>n  in  o  o 


•  ^ 

M    C    N 


at  a 


>-  OD  «  <  u  a. 


i 


u  u  u  u 


O  O  O  I 

O  O  Kl  I 


I  o  o 
o  o 


o  o 
o  o 


o  o 
o  o 


8»-  o  o  o  p  •- 
IM  Kl  Kl  in  0>  0> 


rvjgrs 


.  o  •-  •-  ^  »- 


^  nj  (M  pj 
•-  o  o  o 


CKR 


O  p  O  ni  (M  Kl  o> 
9  in  ^ 


rrI 


Kl  Kl 
O  O 


Kl  Kl 
O  O 


o  o  o  < 

O  O  O  I 

•-  r«  Kl  I 
rg  r\j  r«  I 

fO  K)  Kl  I 
O  O  O  I 
^  ^  ^  . 


Kl  in 


I  o  o 


<x»-<>>>><< 

oooooooooo 

ommmKioromOin 

^SkiS8>R^88^2J 
g 


d  d 
o  o 


u  ■ 

ss 

•-  d 


Is 

OIJC 

I-  « 
<  a. 


N     N 

•     ■ 
L.     U 


o  rg 
rg  » 

O  •- 

SSI 


d  d 

r\i  ni 

SS 


•    IS 
L.     1. 

<B  < 

O  O 

in  m 

22 


8? 


■     N     •  'm  !« 


<  <  oc 

»  »  S  <-  S  2  rg 

58°   ■   ■   ■   ■ 


1.     L.     1. 

<  a  a 


5  Kl  S 
Ki  >»  d 


•    N    M 

a  «  • 
I-  k  k 
<  a  « 

d  ^  d 

m  '-  rn 

rg  rC  S 

222 


>k         ni«««fM(X(M' 


■ 
c 


«> 


!  i 


oorgjooog.i-dooK;20jjjnjood|5Jdddgddi2KJdddd^d^'.-^dddddddwjdddrg*is;« 


't82ies°°°S2°&:C5SSPI°*'S:J 

>»«-K^«N.  ^'fi      no^Ko>o>  K>^ 


o  o  o  •-  o  o  o 

a 

«M  »  in  Kl  nj  in  s.  o      (^  •-  ^~  p"  s."  cm'  m"  «> 


P  O  o  nj  h-  Kl 
»».*«*  n* 


$ 


i 

5 


«e 


! 


§ 


I 


u 

K 


^ 
E 


—  —  —         3 


K 


N 
« 


4742 


Federal  Register / Vol.  64,  No.  19 /Friday,  January  29,  1999 /Notices 


<>r  <•"  tn*  •-"  <r  PK*  r«r  isT  ^ 


i 


tu  O 

-  8 

i  i 

M 


3^  m  ^ 


•-ln<»^-ln•-o><•^><-^<00>•-«S■«N.u^*-ln^*»>* 


I 


«,     IC' 


^ 

>- 

s 


M       <n  ^  !9  «       tr>  r' 'O  ^o  p       t^  ft  tQ  (^  I?       iP '^  !r  ">       S 


M      >» 


IM 


>        — 


t-        -J 

I  i 


M  IK 

S  8 

-  8 

i  i  M 


§ 


$SS8SSSS3 

aooooooov- 


M 


s 


^     3 


s 

a 


I! 


.8  .c 


ip  ^  •-  m      n 


0 

I 


w«—    •.a      .-.-'Of>-u>*u*'    •  a^  •  e  ■  "o  >>  3 


I    I 

ll 


!t88S8  8S;88!!£|!!S88S^i!88888S88KS88  88S88S!!8jq8S8Si!88;^8 

^d^ddd»^oooodor«^oddoodoing}jjin<OK»oooo«#ooooojoog|Osrp>i«joooooo 

lh>OC0<«OO»OOOO 


I 


M 


i  8^5  « 


N  OJ  tVJ  ^  O  Q 

(0  K-  >r  l/^  4 


s 


S    2 


CO  •- 


01  •  ■  a 

(>  <  (D  >-  »- 

80  o  9>  m 
^  o>  ^l «» 


88 1 

*«  *i'  *« 

a  a  a 

I.    k.    u 

<  <  < 

sss 


III? 

^  *«  «rf  *4 

a  a  a  a 

b.     L.     t.     I. 

<  <  <  < 
o  o  p  o 

fM  Kl  0>  Kt 


1^? 

was 

g|:r 


2?28S22|5 

M-  ^  .^  .a-  .^  a  « 


I 


a  ' 


SSS52|^| 


aaaaaaa—'S  a  a 


O.  £  o  —  •-  •-    •    •  .^  —  —  —  a  •»-  C  —  —  a 


<  —  •-<<<<<<<a  —  t- 


in  o  Q 
«  »-  * 


o  o  o  o  o  o 


(3  0>  »  0>  Q 

r  ■*  >»  ^ 


*>  ^  .-  .-  — 

♦«  Kl  K»  f^  ^» 

V  a  O  do  w 


•-  O  I 


ISSSS 


ISIS 

I  0  O  flO  flO 


O  Q  O 
O  «  •- 

K>  r^  •- 
O  •-  rg 
m  in  4n 
eo  <0  « 


o  o  4) 

•-  CM  CM  Q  •-  » 
Kl  fO  l/>  *  »  ^ 

.*  >#  ^  •*  -*  >» 

rg  pyi  rg  ra  IM  rg 

4/\  irt  i/\  u^  ^  u% 

flO  SO  80  flO  OO  CO 


ss 


«  o 
•-  o 


r  =  .s  g  g 

..-  a  ■  a  a 
f  £  B  u  u 
a.  »-  o  <  < 

o  o  o  o  g 
o  o  o  >f  S 


V    N    N     S     C 

a  a  a  a  ~ 

1.    U     L.    u 


gg 
a  a' 


g:=g 

a  a  a 


<CDB<<<<  —  <>-< 

SS2 


So  o  g  q 


SO  o 
in  o 


g 

a 

< 

28 


t.  a 
<  a. 


?  2! 

—  a  CO 

o  o  o 

rg  ^  <» 


f 

i 
I 

a 

I 

s 


I  8  a.      - 

gg^l       ^ 

a  a  o  o 

U    k     U  w 
<  <  U  (A 

§Q  O  O 
*  •*  •♦ 


o  rg 
(M  •- 

in  CO 
rg  rg 

m  m 
CO  CO 


rg  o 
•-  rg 

CO  r^ 
rg  K< 
LTt  m 
CO  CO 


o  o  o  p  o 
rg  o  Nt  *  * 

«-  -*  m  -o  « 

fO  >0  K^  ^  PO 

in  *A  m  m  in 
CO  CO  CO  CO  CO 


S»ogp»PopfV'- 


I  •-  o>  ^ 


m  ^»  K  ^  ^• 
CO  CO  CO  CO  CO 


_       o 

N.  S.  O 
CO  CO  » 


sss 

o  o  p 
O"  >  5 


CO  CO 


o  o  o  o 

»-  rg  K»  fo 


Kt  lO  «-  ^ 

•-  •-  o  o 


u 

K 


« 


(FR  Doc.  99-20 
BILUNG  COOE  3194-01-C 


1  Filed  1-28-99:  8:45  am) 


Federal  Register /Vol.  64,  No.  19 /Friday.  January  29,  1999 /Notices 


4743 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

pocket  OST-199&-4538;  Order  99-1-13] 

Application  of  National  Airlines,  Inc. 
for  Certificate  Authority 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  99-1-13  )  Docket  OST-1998- 
4538. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  National 
Airlines,  Inc.,  fit,  willing,  and  able,  and 
awarding  it  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
interstate  scheduled  air  transportation 
of  persons,  property,  and  mail. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
February  10,  1999. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
OST-1 998-4538  and  addressed  to 
Department  of  Transportation  Dockets, 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Rm.  PL-401, 
Washington,  DC  20590.  and  should  be 
served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carol  Woods.  Air  Carrier  Fitness 
Division  (X-56.  Room  6401).  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW,  Washington,  DC 
20590,  (202)  366-2340. 

Dated:  January  26, 1999. 

Patrick  V.  Murphy, 

Deputy  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

(FR  Doc.  99-2214  Filed  lr28-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  MC-F-20941] 

Groendyke  Transport,  Inc.,  Manfred! 
Motor  Transit  Co.,  Miller  Transporters, 
Inc.,  Superior  Carriers,  Incorporated, 
and  Trimac  Transportation,  Inc.— 
Pooling  Agreement 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Request  for  comments  from 
interested  parties  and  order  of 
suspension. 

SUMMARY:  Pursuant  to  49  U.S.C. 
14302(c)(3),  we  are  (1)  requesting  pubhc 
comments  on  an  application  filed  by 
nine  motor  carriers  of  bulk  commodities 


to  pool  some  of  their  services,  traffic, 
and  revenues  and  (2)  suspending 
operation  of  the  pooling  agreement 
pending  a  final  decision  on  the 
application. 

DATES:  Comments  must  be  filed  by 
March  1, 1999.  Applicant's  reply  to  the 
comments  is  due  by  March  22.  1999. 
ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 
Docket  No.  MC-F-20941  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary.  Case  Control  Unit.  1925  K 
Street.  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  send  one  copy  of 
comments  to  appUcants'  representative: 
James  A.  Calderwood.  Zuckert.  Scoutt  & 
Rasenberger.  888  17th  Street.  N.W., 
Washington.  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  565-1609. 
(TDD  for  the  hearing  impaired:  (202) 
565-1695.) 

SUPPLEMENTARY  INFORMATION:  By 
application  filed  on  November  20,  1998, 
nine  motor  carriers '  seek  authority  to 
pool  some  of  their  services,  traffic,  and 
revenues  pursuant  to  49  U.S.C.  14302 
and  our  regulations  to  implement  this 
provision  at  49  CFR  1184.  The  carriers 
are  all  licensed  by  the  United  States 
Department  of  Transportation  (EXDT)  to 
carry  bulk  commodities  that  are  often 
classified  as  "hazardous  materials"  by 
EKDT.  In  general,  the  bulk  commodities 
transported  by  applicants  are  chemical 
products  that  cannot  be  mixed  with 
other  cargo  in  the  same  load  and  require 
specialized  equipment  and  handling 
procedures.  The  equipment  must 
usually  be  cleaned  after  each  delivery. 

By  their  pooling  agreement, 
applicants  plan  to  establish  a  "joint 
venture  corporation"  (JVC)  that  will  (1) 
coordinate  their  operations  so  as  to 
avoid  traffic  imbalances  and  empty 
mileage  and  (2)  share  and  coordinate 
their  acquisition,  use.  and  cleaning  of 
the  specialized  cleaning  equipment 
required  for  their  operations.  The 
pooling  agreement  has  no  expiration 
date.  Each  of  the  five  owners  of  the  JVC 
will  have  a  20%  equity  interest  in  it. 
and  representation  on  the  JVC's  Board  of 
Directors  will  be  equal  among  the  five 
owTiers.2  Each  of  the  five  owners  will 


'  The  nine  motor  carriers  are:  Groendyke 
Transport,  Inc.;  Manfredi  Motor  Transit  Co.;  Miller 
Transporters,  Inc.;  Superior  Carriers,  Inc..  and 
Central  Transport,  Inc.,  both  wholly  owned 
subsidiaries  of  Superior  Carriers,  Incorporated,  a 
noncarrier;  and  Liquid  Transporters.  Inc.,  Quality 
Services  Tanklines,  Inc.,  Trimac  Transportation 
Services  (Western),  Inc.,  and  Universal  Transport, 
Inc.,  all  four  of  which  are  wholly  owned 
subsidiaries  of  Trimac  Transportation,  Inc.,  a 
noncarrier. 

2  The  parent  owners  vtrill  act  on  behalf  of  their 
subsidiary  regulated  carriers:  see  n.l  herein. 


make  an  initial  contribution  to  the  JVC 
to  cover  expenses  associated  with  its 
formation  and  initial  operations.  The 
JVC's  board  will  hire  its  own  staff. 
The  operations  of  the  JVC  can  be 
siunmarized  in  their  essential  aspects  as 
follows: 

1.  Load  Balancing.  Each  carrier  will 
regularly  notify  the  JVC  about  the  points 
where  it  will  have  empty  equipment  or 
need  loads  and  the  points  where  it 
cannot  handle  the  loads  offered  to  it. 
The  JVC  will  endeavor  to  reconcile 
available  equipment  with  needs  "in  a 
fair  and  equitable  manner."  Not  less 
than  montiily,  the  JVC  will  report  to  its 
carrier  members  as  to  "the  number  of 
loads  transported  under  the  joint 
venture  corporation  arrangement  along 
vdth  the  volumes  and  points  served." 

2.  Cleaning  equipment.  The  carrier 
members  will  assist  each  other  in  the 
provision  of  cleaning  equipment,  make 
cleaning  facilities  available  on  an  equal 
basis,  establish  procedures  for  the  use 
and  cleaning  of  such  equipment,  and 
share  information  and  compile  records 
concerning  such  use.  In  addition, 
"[mjember  carriers  owning  or 
controlling  particular  cleaning  facilities 
will  be  responsible  for  the  safe  and 
efficient  operation  of  such 

facilities  *   *  *" 

3.  Funding.  The  JVC  may  establish 
charges  to  its  member  carriers  to  fund 
its  operations. 

4.  Participation.  A  carrier  member 
may  terminate  its  participation  by 
giving  30  days  notice,  subject  to 
fulfillment  of  its  prior  obligations,  and, 
if  its  permit  is  revoked  by  DOT.  its 
operational  participation  will  be 
automatically  suspended. 

5.  Shippers.  The  carriers  certify  that 
the  rates  set  under  the  agreement  do  not 
contravene  the  restrictions  on  collective 
ratemaking  in  49  U.S.C.  Subtitle  IV  and 
our  regulations.-^  Each  carrier  member 
will  deal  separately  with  shippers  as  to 
rates,  contracts,  and  service.  Rates  will 
not  be  set  by  the  JVC  or  its  staff  and  will 
not  be  subject  to  discussion  or 
agreements  between  JVC  members. 

Under  the  pooling  agreement,  carriers 
will  sometimes  have  to  collect  charges 
from  their  customers  for  services  that 
will  actually  be  performed  by  other 
carriers.  The  particular  carrier  member 
responsible  for  contractual 


'The  last  sentence  of  numbered  paragraph  7  of 
the  pooling  agreement  provides:  "The  joint  venture 
corporation  will  establish  a  uniform  rate  structure 
applicable  to  transportation  services  rendered 
through  the  joint  venture  corporation."  We  presume 
that  this  provision  concerns  payment  for  services 
that  the  carriers  will  render  to  each  other  and 
would  not  allow  the  JVC  to  pro"ide  regulated 
transportation  services  to  be  billed  to  shippers. 
Applicants  should  notify  us  if  we  are  incorrect  in 
this  presumption. 
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arrangements  ^th  a  particular  shipper 
will  collect  charges  from  the  shipper 
and  compensaie  the  carriers  that 
actually  perfoifn  the  services.  The  JVC 
will  facilitate  ^ch  compensation,  acting 
as  a  clearinghouse  and  record  keeper.  * 

On  January  /,  1999,  Schneider 
National  Bulk  Carriers,  Inc.  (Schneider) 
filed  a  letter  reply  in  opposition  to  the 
agreement,  urang  us  to  set  the  matter 
for  hearing.  S^neider  asserts  that  the 
agreement  is  t0o  vague;  that  it  would 
unduly  concentrate  the  market;  that  it 
would  allow  tl^e  participants  to  function 
as  a  de  facto  rajte  bureau;  that  it  would 
permit  improper  "signals"  of  price 
movements;  that  uniform  equipment 
costs  could  improperly  influence  carrier 
rates;  and  that  the  agreement  would 
improperly  allpw  division  of  the  market. 
Interested  persons  may  obtain  a  copy  of 
Schneider's  letter  reply  by  contacting 
counsel  for  Scjmeider,  Mr.  Stephen  M. 
Ferris,  Esq.,  wto  may  be  reached  at 
(920) 592-389$. 

On  January  i5, 1999,  Liquid 
Transport  Corporation  (LTC)  filed  a 
petition  urging  us  to  reject  the 
agreement  or  tt)  request  comments  from 
the  public.  LTC  asserts  that  the 
proposal,  whidh  it  concludes  is  not  a 
pooling  agreeipent  but  is  instead  a 
"Return  Loadsj  Bureau"  and  equipment 
cleaning  service,  is  of  major 
transportation  .importance  because  it 
will  adversely  affect  the  ability  of  other 
carriers  to  conipete  for  this  traffic;  that 
the  proposal  Will  restrain  competition 
and  effectively  constitute  collective 
ratemaking;  and  that  any  benefits  it  may 
produce  will  not  justify  the  barm  it  will 
cause.  Interested  persons  Inay  obtain  a 
copy  of  LTC'sbetition  by  contacting 
counsel  for  Llfc,  Mr.  Terry  G.  Fewell, 
Esq.,  who  may  be  reached  at  (317)  637- 
1777. 

Under  49  U.SC.  14302(c)(2).  the 
Board  must  determine  whether  the 
proposed  pool  is  of  major  transportation 
importance  anid  whether  there  is  a 
substantial  hk^lihood  that  the 
agreement  will  unduly  restrain 
competition.  If  we  determine  that 
neither  of  thes^  two  factors  exists,  we 
are  required  to  approve  the  agreement 
without  a  healing.  Before  we  attempt  to 
make  those  determinations,  we  will  seek 
public  comments  on  the  application  and 
on  the  issues  liiised  by  Schneider  and 
LTC.  j 

So  that  we  may  issue  a  final  decision 
on  the  applicapon  after  the  comments 
are  analyzed,  (tommenters  should  also 
address  whether,  even  if  the  agreement 
is  of  major  transportation  importance  or 
there  is  a  substantial  likelihood  that  the 
agreement  wil)  unduly  restrain 
competition,  the  agreement  should 
nevertheless  be  approved  under  49 


U.S.G.  14302(c)(3)  because  it  would 
foster  better  service  to  the  public  or 
operational  economies. 

Because  the  applicant  carriers  bear 
the  burden  of  proof,  we  will  allow  them 
to  respond  to  the  public  comments. 

Under  49  U.S.C.  14302(c)(3).  we  are 
required  to  suspend  operation  of  the 
proposed  agreement  pending  a  final 
decision,  and  we  hereby  do  so. 

Board  decisions  and  notices  are 
available  at  our  website  at 
"WWW.STB.DOT.GOV." 

This  notice  and  order  will  not 
significantly  affect  either  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources. 

It  is  ordered: 

1.  A  hearing  on  the  pooling 
application  is  commenced  as  described 
in  this  notice. 

2.  Effective  on  the  date  of  publication, 
the  operation  of  the  proposed  pooling 
agreement  is  suspended  pending 
completion  of  this  hearing  and  issuance 
of  a  final  decision. 

3.  A  copy  of  this  notice  will  be  served 
on  the  U.S.  Department  of  Justice, 
Antitrust  Division,  10th  Street  & 
Pennsylvania  Avenue,  N.W., 
Washington,  DC  20530. 

Decided:  January  25, 1999. 

By  the  Board.  Chairman  Morgan  and  Vice 
Chairman  Clybum. 
Vernon  A.  Williams. 
Secretary. 
(FR  Doc.  99-2224  Filed  1-28-99;  8:45  am] 

BiLUNO  CODE  4»1$-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Ex  Parte  No.  290  (Sub-No.  4)] 

Railroad  Cost  Recovery  Procedures — 
Productivity  Adjustment 

AGENCY:  Surface  Transportation  Board, 

Transportation. 

ACTION:  Proposed  adoption  of  a  Railroad 

Cost  Recovery  Procedures  productivity 

adjustment. 

SUMMARY:  The  Surface  Transportation 

Board  proposes  to  adopt  1.057  (5.7%)  as 

the  measure  of  average  growth  in 

railroad  productivity  for  the  1993-1997 

(5-year)  period.  The  current  value  of 

9.7%  was  developed  for  the  1992  to 

1996  period. 

DATES:  Comments  are  due  by  February 

16,  1999. 

EFFECTIVE  DATE:  The  proposed 

productivity  adjustment  is  effective 

February  28, 1999. 

ADDRESSES:  Send  comments  (an  original 

and  10  copies)  referring  to  STB  Ex  Parte 


No.  290  (Sub-No.  4)  to:  Office  of  the 
Secretary,  Case  Control  Branch,  1925  K 
Street,  NW,  Washington,  DC  20423- 
0001.  Parties  should  submit  all  pleading 
and  attachments  on  a  3.5-inch  (Uskette 
in  WordPerfect  6.0  or  6.1  compatible 
format. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 
Jeff  Warren,  (202)  565-1549.  TDD  for 
the  hearing  impaired:  (202)  565-1695. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision  write  to,  call, 
or  pick  up  in  person  from:  DC  NEWS  & 
DATA.  INC.,  Suite  210, 1925  K  Street, 
NW,  Washington,  DC  20423-0001, 
telephone  (202)  289-4357.  (Assistance 
for  the  hearing  impaired  is  available 
through  TDD  services  (202)  565-1695.) 

This  action  will  not  significantly 
affect  either  the  quaUty  of  the  himian 
environment  or  energy  conservation. 

Pursuant  to  5  U.S.C.  605(b).  we 
conclude  that  our  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

Decided:  January  22,  1999. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Clybum. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  99-2225  Filed  1-28-99;  8:45  am) 

BiLUNO  CODE  491S-00-A 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations: 
"Collecting  Impressionism" 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359,  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393.  July  2, 1985).  I 
hereby  determine  that  .the  objects  to  be 
included  in  the  exhibit,  "Collecting 
Impressionism,"  imported  from  abroad 
for  the  temporary  exhibition  without 
profit  within  the  United  States,  are  of 
cultiural  significance.  These  objects  are 
imported  pursuant  to  loan  agreements 
vnth  foreign  lenders.  I  also  determine 
that  the  exhibition  or  display  of  the 
exhibit  objects  at  the  High  Museum  of 
Art  in  Atlanta,  Georgia  from  February  27 
through  May  16, 1999.  at  the  Seattle  Art 
Museimi  in  Seattle,  Washington  from 
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June  12  through  August  29, 1999,  and  at 
the  Denver  Art  Muse^mi  in  Denver, 
Colorado  from  September  25  through 
December  12, 1999,  is  in  the  national 
interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  list  of  exhibit  objects  or  for 
further  information  contact  Lorie 
Nierenberg,  Assistant  General  Coimsel, 
Office  of  the  General  Counsel,  202/619- 
6084,  and  the  address  is  Room  700,  U.S. 
Information  Agency,  301  4th  Street,  SW, 
Washington.  DC  20547-0001. 

Dated:  January  22, 1999. 
[FR  Doc.  99-2152  Filed  1-28-99;  8:45  am] 
BILLING  CODE  8230-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0047] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterems  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Papenvork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  edlow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  by  the  agency  when  a  purchaser 
assiunes  a  veteran's  home  in  release  of 
liability  cases. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  March  30, 1999. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0047"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Uw  104-13;  44 


U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  followdng 
collection  of  information,  VBA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
Functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
biu-den  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Financial  Statement,  VA  Form 
26-6807. 

OMB  Control  Number:  2900-0047. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  This  form  provides 
information  needed  by  the  agency  when 
a  purchaser  assumes  a  veteran's  home  in 
release  of  liabiUty  cases. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  30,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  45  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
40,000. 

Dated:  December  2,  1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director.  Information  Management  Service. 
[FR  Doc.  99-2119  Filed  1-28-99:  8:45  am] 
BILLING  CODE  SSSO-OI-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0320] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 


opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  allow  veterans  to  gain 
occupancy  of  property  even  though 
exterior  improvements  must  be 
postponed  because  of  bad  weather. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  March  30,  1999. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  IX!  20420.  Please  refer 
to  "OMB  ConU^l  No.  2900-0320"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  apprpval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Escrow  Agreement  for 
Postponed  Extenor  Onsite 
Improvements,  VA  Form  26-1849. 

OMB  Control  Number:  2900-0320. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Abstract:  The  data  collected  is  used  to 
allow  a  veteran  to  gain  occupancy  of  a 
property  when  specified  extarior  onsite 
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improvements!  must  be  postponed 
because  of  deliys  such  as  bad  weather. 

Affected  Puklic:  Individuals  or 
households  and  business  or  other  for- 
profit. 

Estimated  Annual  Burden:  1  hour. 

Estimated  Average  Burden  Per 
Respondent:  3i )  minutes. 

Frequency  o  '^  Response:  Generally  one 
time. 

Estimated  N  jmber  of  Respondents: 
10.000. 

Dated:  Deceml>er  2.  1998. 

By  direction  o "  the  Secretary. 
Donald  L.  Neilx  n. 
Director,  Infonrn  ition  Management 
(FR  Doc.  99-212  3 
BILUNG  CODE  832oUl-P 


Service. 
Filed  1-2&-99;  8:45  am] 


DEPARTMEFfT  OF  VETERANS 
AFFAIRS 

[0MB  Control  4>.  2900-0507] 

Agency  Inforntation  Collection 
Activities  Under  0MB  Review 


AGENCY 

Administratioi  i 
Affairs 
action:  Notice 


Veter^s  Benefits 

Department  of  Veterans 


SUMMARY:  In  c(  mpliance  with  the 
Paperwork  Rec  uction  Act  (PRA)  of  1995 
(44  U.S.C.  35011  et  seq.],  this  notice 
announces  tha  the  Veterans  Benefits 
Administratioi,  (VBA),  Department  of 
Veterans  Affaifs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  |for  review  and  comment. 
The  PRA  subn^ssion  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  datalcollection  instrument. 
DATES:  Commehts  must  be  submitted  on 
or  before  March  1,  1999. 
FOR  FURTHER  l^rORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor. 
Information  Management  Service 
(045A4).  E)epaitment  of  Veterans 
Afi^airs.  810  Vermont  Avenue.  NW, 
Washington.  Dt  20420,  (202)  273-8015 
or  FAX  (202)  2  73-5981.  Please  refer  to 
No.  2900-0507." 


'  Foim 


"OMB  Control 
SUPPLEMENTARY 

Title  and 
Information  foi 
Letter  29-762. 

OMB  Contro 

Type  of  Review 
without  changi 
approved  collettion 
has  expired. 

Abstract:  Thk 
the  veteran's  a 
supply  medica 
required  to  determine 


INFORMATION: 

Number:  Medical 
Reinstatement.  VA  Form 


Number:  2900-0507. 

Reinstatement. 
,  of  a  previously 

for  which  approval 

form  letter  is  used  by 
Rending  physician  to 
information  that  is 
eligibility  for 


reinstatement  of  insurance  and/or  Total 
Disability  Income  Provision.  The 
information  on  the  form  is  required  by 
38CFR8.12. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  vfith  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  June 
24,  1998,  1998  at  page  34503. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  240  hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
480. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer.  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235.  Washington.  DC  20503. 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0507"  in  any 
correspondence. 

Dated:  November  23, 1998. 

By  direction  of  the  Secretary. 
Genie  McCully, 

Program  Analyst,  Information  Management 
Service. 

[PR  Doc.  99-2118  Filed  1-28-99;  8:45  am) 
BILUNO  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0362] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 


which  is  essential  to  VA  determinations 
concerning  the  amoimt  owed  the  holder 
when  there  is  a  default  on  a  VA 
guaranteed  home  loan. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  March  30.  1999. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger.  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0362"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Claim  under  Loan  Guaranty  and 
Supplemental  Claim  Form — Adjustable 
Rate  Mortgages,  VA  Form  26-1874  and 
VA  Form  26-1 874a. 

OMB  Control  Number:  2900-0362. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  data  collected  is 
essential  to  VA  determinations 
concerning  the  amount  owed  the  holder 
under  the  guaranty. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  26,139 
hours. 

Estimated  Average  Burden  Per 
Respondent:  59  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
26,806. 

Dated:  December  2, 1998. 
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By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
(FR  Doc.  99-2121  Filed  1-28-99;  8:45  am] 
BILLING  COOE  S320-01-P 


DEPARTMEffT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0383] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
necessary  to  determine  eligibility  for 
and  entitlement  to  Educational 
Assistance  Test  Program  benefits. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  March  30, 1999. 
ADDRESSES:  Submit  vmtten  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0383"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
ior  the  proper  performance  of  VBA's 
functions,  including  whether  the 


information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Application  for  Educational 
Assistance  Test  Program  Benefits,  VA 
Form  22-8889. 

OMB  Control  Number:  2900-0383. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Abstract:  The  data  collected  is  used  to 
determine  eligibiUty  for  and  entitlement 
to  Educational  Assistance  Test  Program 
benefits. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  100  hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
200. 

Dated:  December  3, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
(FR  Doc.  99-2122  Filed  1-28-99;  8:45  am] 

WLUNG  COOE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0405] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  confirm  the  continued 


entitlement  of  ^Jbeneficiary  under  the 
Restored  Entitlement  Program  for 
Survivors  (REPS)  program. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  March  30,  1999. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0405"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
qualify,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  REPS  Annual  Eligibility  Report. 
VA  Form  21-8941. 

OMB  Control  Number:  2900-0405. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  to  confirm 
the  continued  entitlement  of  a 
beneficiary  under  the  REPS  program. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  550  hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
2,200. 

By  direction  of  the  Secretary. 

Dated:  December  3,  1998. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
|FR  Doc.  99-2123  Filed  1-28-99;  8:45  am) 
BILUNQ  CODE  832(M)1-P 
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OEPARTMEKT  OF  VETERANS 
AFFAIRS 


[0MB  Control  No.  2900-0408] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Vetejans  Benefits 
Administratiqn,  Department  of  Veterans 
Affairs. 
ACTION:  Notici 


tice. 


SUMMARY:  Th^  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  f6r  public  comment  on  the 
proposed  collation  of  certain 
information  iW  the  agency.  Under  the 
Paperwork  Rejduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notic*  in  the  Federal  Register 
concerning  eajch  proposed  collection  of 
information,  including  each  proposed 
extension  of  a|  currently  approved 
collection,  an^i  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  determine  claim  payment  to 
holders  of  terminated  VA  guaranteed 
manufacture<^  home  unit  loans. 
DATES:  Writteh  comments  and 
recommendations  on  the  proposed 
collection  of  i|iformation  should  be 
received  on  o^  before  March  30,  1999. 
ADDRESSES:  Sjibmit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administratidn  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "0MB  Control  No.  2900-0408"  in 
any  correspoiidence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  27$-5947. 
SUPPt.EMENTAIlY  INFORMATION:  Under  the 
PRA  of  1995  HPub.  L.  104-13;  44  U.S.C. 
3501-3520),  I»ederal  agencies  must 
obtain  approvjal  from  the  Office  of 
Management  ind  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  Tl^is  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  bf  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  oni  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  Will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utilitj,  and  clarity  of  the 
information  t^  be  collected;  and  (4) 
ways  to  miniitiize  the  burden  of  the 


collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title  and  Form  Numbers: 
Manufactured  Home  Loan  Claim  Under 
Loan  Guaranty  (Manufactured  Home 
Unit  Only)  and  Manufactured  Home 
Loan  Claim  Under  Loan  Guaranty 
(Combination  Loan — Manufactured 
Home  Unit  and  Lot  or  Lot  Only),  VA 
Form  26-8629  and  VA  Form  26-8630. 

OMB  Control  Number:  2900-0408. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  This  notice  solicits 
comments  for  information  needed  to 
determine  claim  payment  to  holders  of 
terminated  VA  guaranteed 
manufactured  home  unit  loans. 

Affect  id  Public:  Business  or  other  for- 
profit,  and  Individuals  or  households. 

Estimated  Annual  Burden:  36  hours. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
110. 

By  direction  of  the  Secretary. 
Dated:  December  2, 1998. 
Donald  L.  Neilson, 

Director,  Information  ^4anagement  Service. 

[PR  Doc.  99-2124  Filed  1-28-99;  8:45  am] 
BILUNO  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0509] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  determine  whether  the 
apphcant  meets  the  health  requirements 


for  granting  Veterans  Mortgage  Life 
Insurance. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  March  30,  1999. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0509"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  wrill  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  biu-den  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title  and  Form  Numbers:  Veterans 
Mortgage  Life  Insurance  Health 
Statement,  VA  Form  29-0562. 

OMB  Control  Number:  2900-0509. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  "The  form  is  used  by  VA  to 
obtain  health  information  from  veterans 
applying  for  Veterans  Mortgage  Life 
Insurance.  The  information  requested  is 
required  by  law.  Title  38,  U.S.C, 
Section  2106,  and  is  used  by  VA  in 
determining  whether  the  appUcant 
meets  the  health  requirements  for 
granting  Veterans  Mortgage  Life 
Insurance. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  20  hours. 

Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
240. 
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Dated:  December  2, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
IFR  Doc.  99-2125  Filed  1-28-99;  8:45  am) 

BILUNG  CODE  e320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0043] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.],  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATE:  Comments  must  be  submitted  on 
or  before  March  1, 1999. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0043." 
SUPPLEMENTARY  INFORMATION: 

Tit]e:  Declaration  of  Status  of 
Dependents,  VA  Form  21-686c. 

OMB  Control  Number:  2900-0043. 

Type  of  Review:  Reinstatement, 
writhout  change,  for  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  The  form  is  used  to  obtain 
the  necessary  information  to  confirm 
marital  status  and  existence  of  any 
dependent  child(ren).  The  information 
is  used  by  VA  to  determine  eligibihty  to 
benefits. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  vkrith  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  28,  1998  at  page  51637. 

Affected  Public:  Individuals  or 
households. 


Estimated  Annual  Burden:  56,500 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
226,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch.  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0043"  in  any 
correspondence. 

Dated:  November  23, 1998.  \ 

By  direction  of  the  Secretary. 

Genie  McCully, 

Program  Analyst.  Information  Management 
Service. 

[FR  Doc.  99-2112  Filed  1-28-99;  8:45  am] 
BILUNO  COOE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0060] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  etseq.],  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  March  1, 1999. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  EX:  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0060." 
SUPPLEMENTARY  INFORMATION: 

Titles  and  Form  Numbers 

a.  Claim  for  Life  Insurance  Proceeds 
(NSLI  &  USGLI),  VA  Form  29-^125. 

b.  Claim  for  Monthly  Installments 
(NSLI).  VA  Form  29-4125a. 


c.  Claim  for  One  Sum  Payment  (NSLI 
&  USGU).VA  Form  29-41 25b. 

d.  Claim  for  Monthly  Installments 
(USGLI).  VA  Form  29-4125k. 

e.  Invitation  and  Claim  for  One  Sirni 
Payment  (NSU  &  USGLI).  VA  Form 
Letter  29-764. 

OMB  Control  Number:  2900-0060. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstract:  The  forms  and  form  letter 
are  used  by  beneficiaries  applying  for 
proceeds  of  Government  Insurance 
pohcies.  The  information  is  used  by  VA 
to  process  the  beneficiaries  claim  for 
payment  of  the  insurance  proceeds. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  July 
13,  1998  at  page  37625. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  8,938 
hours. 

a.  VA  Form  29-4125—6.200  hours. 

b.  VA  Form  29-4125a— 463  hours. 

c.  VA  Form  29-4125b— 50  hours. 

d.  VA  Form  29-41 25k— 125  hours. 

e.  FL  29-764—100  hours. 

Estimated  Average  Burden  Per 
Respondent 

a.  VA  Form  29-4125 — 6  minutes. 

b.  VA  Form  29-41 25a— 15  minutes. 

c.  VA  Form  29-4 125b — 6  minutes. 

d.  VA  Form  29-4 125k— 15  minutes. 

e.  FL  29-764 — 6  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 

85,850. 

a.  VA  Form  29-4125—82,000 

b.  VA  Form  29-4125a— 1.850 

c.  VA  Form  29-^  12  5b— 500 

d.  VA  Form  29-4 125k— 500 
e.FL  29-764—1.000 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer.  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building. 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0060"  in  any 
correspondence. 

Dated:  November  3. 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director.  Information  Managtment  Service. 
[FR  Doc.  99-2113  Filed  1-28-69;  8:45  ami 
BtLLINO  CODE  832(M)1-P 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control!  No.  2900-0094] 

Agency  Information  Collection 
Activities  Urtder  0MB  Review 

agency:  Vetirans  Benefits 
Administratipn,  Department  of  Veterans 
Affairs. 
ACTION:  Notiie. 


summary:  In 
Paperwork 
(44  U.S.C.  3 
announces 
Administrat 


ompliance  with  the 
duction  Act  (PRA)  of  1995 
iOl  et  seq.),  this  notice 
at  the  Veterans  Benefits 
an  (VBA),  Department  of 
Veterans  Affiirs,  has  submitted  the 
collection  of  information  abstracted 
below  to  thejoffice  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  suqmission  describes  the 
nature  of  thejinformation  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  da^a  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  March  1, 1999. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor, 
Information  l^anagement  Service 
(045 A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington.  IDC  20420.  (202)  273-8015 
or  FAX  (202)j  273-5981.  Please  refer  to 
"OMB  Contrj)l  No.  2900-0094." 
SUPPLEMENT AlRY  INFORMATION: 

Title:  Supplement  to  VA  Forms  21- 
526,  21-534,  and  21-535  (For 
Phihppine  C  aims),  VA  Form  21-4169. 

OMB  Conti  ol  Number:  2900-0094. 

Type  of  Review:  Extension  of  a 
currently  apj  roved  collection. 

Abstract;  Title  38,  U.S.C,  sections  101 
and  6104  requires  VA  to  ascertain  firom 
certain  applii  ;ants  service  information, 
place  of  resic  ence.  evidence  held  by  the 
applicant  to  ]  )rove  service,  and  whether 
the  applicani  was  a  member  of  pro- 
Japanese.  prd-German,  or  anti-American 
Filipino  organizations.  The  information 
collected  is  u  sed  in  determining 
eligibility  for  benefits  based  on 
Commonwea  1th  Army  or  recognized 
guerrilla  service. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  disp  lays  a  currently  valid  OMB 
control  numl  «r.  The  Federal  Register 
Notice  with  i  60-day  comment  period 
soliciting  coi  iments  on  this  collection 
of  information  was  published  on 
September  11,  1998  at  page  48787. 

Affected  Public:  Individuals  or 
households. 

Estimated  lAnnual  Burden:  250  hours. 

Estimated  Average  Burden  Per 
Respondent:  [15  minutes. 


Frequency  of  Response:  One  time  for 
most  beneficiaries. 

Estimated  Number  of  Respondents: 
1,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0094"  in  any 
correspondence. 

Dated:  November  18, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director.  Information  Management  Service. 
(FR  Doc.  99-2114  Filed  1-28-99;  8:45  am] 

BILLING  CODE  S32(MI1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0111] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  March  1,  1999. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045 A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0111." 
SUPPLEMENTARY  INFORMATION: 

Title  and  Form  Number:  Statement  of 
Purchaser  or  Owner  Assuming  Seller's 
Loan,  VA  Form  26-6382. 

OMB  Control  Number:  2900-0111. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  VA  Form  26-6382  is 
completed  by  purchasers  who  are 


assuming  veterans'  guaranteed,  insured, 
and  direct  home  loans.  The  data 
furnished  on  the  form  is  essential  to 
determinations  for  release  of  liability 
and  substitution  of  entitlement  in 
accordance  with  Title  38,  U.S.C, 
sections  7313(a)  (release  of  hability)  and 
3702(b)(2)  (substitution  of  entitlement). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  14,  1998  at  page  49157. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  3,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
9,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0111"  in  any 
correspondence. 

Dated:  November  23, 1998. 

By  direction  of  the  Secretary. 

Genie  McCully, 

Program  Analyst,  Information  Management 
Service. 

(FR  Doc.  99-2115  Filed  1-2&-99;  8:45  am] 

BILUNG  CODE  832(M)1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0148] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
annoimces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
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its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  March  1, 1999. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue.  NW, 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"0MB  Control  No.  2900-0148." 

SUPPLEMENTARY  INFORMATION: 

Title  and  Form  Numbers:  Notice  of 
Past  Due  Payment.  VA  Form  29-389e. 

OMB  Control  Number:  2900-0148. 

Type  of  Review:  Reinstatement, 
writhout  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  The  form  is  used  by  veterans 
who  have  applied  for  National  Service 
Life  Insurance  as  a  temporary  measure 
to  restore  continuous  protection  until  a 
final  decision  is  made  by  VA  to 
establish  the  insured's  eligibility. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  14, 1998  at  page  49157. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  484  hours. 

Estimated  Average  Burden  Per 
Bespondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
1,936. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0148"  in  any 
correspondence. 

Dated:  November  23, 1998. 

By  direction  of  the  Secretary. 
Genie  McCully, 

Program  Analyst,  Information  Management 
Service. 

[FR  Doc.  99-2116  Filed  1-28-99;  8:45  amj 
BILUNO  CODE  S320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  290CM}188] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.SC,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  March  1,  1999. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0188." 
SUPPLEMENTARY  INFORMATION: 

Title:  Prescription,  Authorization, 
Application,  Procurement,  Repair  and 
Loan  of  Prosthetic  Items. 

Form  Numbers 

a.  VA  Form  10-2421.  Prosthetic 
Authorization  for  Items  or  Service. 

b.  VA  Form  10-2520,  Prosthetic 
Service  Card  Invoice. 

c.  VA  Form  10-2914,  Prescription  and 
Authorization  for  Eyeglasses. 

d.  Form  Letter  10-90.  Request  to 
Submit  Estimate. 

e.  Form  Letter  10-426,  Loan  Follow- 
up  Letter. 

f.  VA  Form  10-1394,  Loan  Follow-up 
Letter. 

g.  VA  Form  10-0103,  Application  for 
Assistance  in  Acquiring  Home 
Improvement  and  Structural 
Alterations. 

OMB  Control  Number:  2900-0188. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstract 

a.  VA  Form  10-2421  is  used  for  the 
direct  procurement  of  new  prosthetic 
appliances  and/or  services  and 
standardizes  the  direct  procurement 


authorization  process.  The  form 
eliminates  the  need  for  separate 
purchase  orders,  expedites  patient 
treatment  and  improves  the  delivery  of 
prosthetic  services.  Without  this  form 
the  delivery  time  for  prosthetic 
appliances  and  services  would  be 
drastically  increased. 

b.  VA  Form  10-2520  is  used  by  the 
commercial  vendors,  after  completing 
repairs  authorized  for  veterans,  to 
request  payment  by  VA.  The  use  of  the 
form  standardizes  repair/ treatment 
invoices  for  prosthetic  services  rendered 
and  standardizes  the  verification  of 
these  invoices.  The  veteran  certifies  that 
the  repairs  were  necessary  and 
satisfactory.  This  form  is  furnished  to 
vendors  upon  request. 

c.  VA  Form  10-2914  is  used  as  a 
combination  prescription,  authorization 
and  invoice.  It  allows  veterans  to 
purchase  their  eyeglasses  directly.  If  the 
form  is  not  used,  the  provisions  of 
providing  eyeglasses  to  eligible  veterans 
may  be  delayed. 

d.  Form  Letter  10-90  is  issued  to  a 
contractor  of  the  veteran's  choice  in 
order  to  solicit  a  price  quote  for  a 
prosthetic  device. 

e.  Form  Letter  10—426  is  used  for  the 
issuance  of  prosthetic  devices  that  are 
loaned  to  eligible  veterans.  If  the 
information  is  not  collected  or 
maintained,  VA  would  have  no 
information  regarding  equipment  loaned 
to  veterans;  i.e.,  status,  recovery, 
replacement  and  disposition. 

f.  VA  Form  10-1394  is  used  to 
determine  eligibility/entitlement  and 
reimbursement  of  individual  claims  for 
automotive  adaptive  equipment. 

g.  VA  Form  10-0103  is  used  to 
determine  eligibility/entitlement  and 
reimbursement  of  individual  claims  for 
home  improvement  and  structural 
alterations. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
December  31,  1997  at  page  68359. 

Affected  Public:  Business  or  other  for- 
profit — Individuals  or  households. 

Estimated  Total  Annual  Burden: 
37,079  hours. 

a.  VA  Form  10-2421—16.667  hours. 

b.  VA  Form  10-2520—3,334  hours. 

c.  VA  Form  10-2914—11,667  hours. 

d.  Form  Letter  10-90—1,875  hours. 

e.  Form  Letter  10-426—242  hours. 

f.  VA  Form  10-1394—2.711  hours. 

g.  VA  Form  10-0103—583  hours. 
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Estimated  Aferage  Burden  Per 
Respondent 

a.  VA  Fonl  10-2421 — 4  minutes. 

b.  VA  Foni  10-2520 — 5  minutes. 

c.  VA  Foni  10-2914 — 4  minutes. 

d.  Form  Lqlter  10-90 — 5  minutes. 

e.  Form  Letter  10—426 — 1  minute. 

f.  VA  Fomj  10-1394—15  minutes. 

g.  VA  Foni  10-0103—5  minutes. 
Frequency \of  Response:  On  occasion. 
Estimated  f^umber  of  Respondents: 

519.844. 


a.  VA  Form  10-2421—250,000. 

b.  VA  Form  10-2520-^0.000. 

c.  VA  Form  10-2914—175,000. 

d.  Form  Letter  10-90—22,500. 

e.  Form  Letter  10-426—14,500. 

f.  VA  Form  10-1394—10,844. 

g.  VA  Form  10-0103—7.000. 
Send  comments  and 

recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  0MB  Desk  Officer.  Allison  Eydt, 
OMB  Human  Resources  and  Housing 


Branch,  New  Executive  Office  Building, 
Room  10235,  Washington.  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0188"  in  any 
correspondence. 

Dated:  November  3, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
IFR  Doc.  99-2117  Filed  1-28-99;  8:45  am] 
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% 

Department  of  the 
Treasury 

Community  Development  Financial 
Institutions  Fund 

Notice  of  Funds  Availability  (NOFA) 
Inviting  Applications  for  the  Community 
Development  Financial  Institutions 
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THE  TREASURY 


Community  bevelopment  Financial 
Institutions  Fund 

[No.  982-0154] 

Notice  of  Funds  Availability  (NOFA) 
inviting  Applications  for  the 
Community  Development  Financial 
Institutions  Program— Technical 
Assistance  Component 

AGENCY:  Community  Development 
Financial  Institutions  Fund,  Department 
of  the  Treasury. 

action:  Notice  of  Funds  Availability 
(NOFA)  inviting  applications. 

SUMMARY:  The  Community  Development 
Banking  andJFinancial  Institutions  Act 
of  1994  (12  li.S.C.  4701  et  seq.]  (the 
"Act")  authorizes  the  Community 
Developmenj  Financial  Institutions 
Fund  (the  "F|und")  to  select  and  provide 
assistance  to  leligible  applicants  under 
the  Community  Development  Financial 
Institutions  (  'CDFI'")  Program.  Such 
assistance  may  include  financial 
assistance  an  d  technical  assistance. 
Technical  asiistance  ("TA")  may  be 
used  for  actiyities  that  enhance  the 
capacity  of  bith  CDFIs  and  entities 
proposing  to  become  CDFIs,  such  as  the 
training  of  management  and  other 
personnel,  the  use  of  consulting  services 
for  the  develi^pment  of  programs,  loan 
or  investmeni  products,  improving 
financial  management  and  internal 
operations,  ethancing  a  CDFI's 
community  impact,  the  acquisition  of 
technology  to  increase  operating 
efficiencies  a|id  other  activities  deemed 
appropriate  hjy  the  Fund. 

Since  the  advent  of  the  CDFI  Program, 
the  Fund  hasiissued  NOFAs  inviting 
applications  lor  both  TA  and  financial 
assistance.  Tttis  NOFA  is  for  a  TA  only 
component  ("fTA  Component")  of  the 
CDFI  Prograni  to  enable  the  Fund  to 
address  morej  effectively  the  unmet 
capacity  needs  of  CDFIs  and  entities 
proposing  to  become  CDFIs.  This  NOFA 
is  intended  tq  award  grants  to  eligible 
applicants  wiith  capacity  needs  and 
potential  for  increasing  their  community 
development  impact  if  such  capacity 
needs  are  addressed.  This  NOFA 
provides  guidance  on  the  contents  of  the 
necessary  appHcation  materials  and 
program  requirements.  Subject  to 
funding  availability,  the  Fund  intends  to 
award  up  to  3l5  million  in  appropriated 
funds  under  mis  NOFA.  The  Fund 
reserves  the  right  to  award  in  excess  of 
$5  million  in  appropriated  funds  under 
this  NOFA  pijavided  that  the  funds  are 
available  andjthe  Fund  deems  it 
appropriate.  It  is  anticipated  that  80  to 
100  awards  vAll  be  made  under  this 


NOFA.  The  anticipated  maximum 
award  amount  per  applicant  is  $50,000. 
However,  the  Fund  in  its  sole 
discretion,  reserves  the  right  to  award 
amounts  in  excess  of  $50,000  if  an 
applicant  demonstrates,  to  the 
satisfaction  of  the  Fund,  the  need  for 
such  additional  amounts  and  the  added 
potential  community  development 
impact  resulting  from  such  additional 
amounts. 

DATES:  The  original  and  three  copies  of 
the  application  may  be  submitted  at  any 
time  following  January  29,  1999.  The 
deadline  for  receipt  of  the  original  and 
three  copies  of  the  application  for  TA 
Component  funds  is  6  p.m.  EST  on 
April  27,  1999.  Applications  received  in 
the  Fund's  office  after  that  date  and  time 
will  be  rejected  and  returned  to  the 
sender. 

ADDRESSES:  AppHcations  must  be  sent 
to:  Awards  Manager,  Community 
Development  Financial  Institutions 
Fund,  U.S.  Department  of  the  Treasury, 
601  13th  St.,  NW.,  Suite  200  South, 
Washington,  DC  20005.  Applications 
sent  electronically  or  by  facsimile  will 
not  be  accepted. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  any  questions  about  the 
programmatic  requirements  of  the  TA 
Component  contact  the  Technical 
Assistance  Program  Manager.  If  you 
wish  to  request  an  application  package 
or  have  questions  regarding  apphcation 
procedures,  contact  the  Awards 
Manager.  They  can  be  reached  by  phone 
at  (202)  622-8662,  by  facsimile  at  (202) 
622-7754  or  by  mail  at  CDFI  Fund,  U.S. 
Department  of  the  Treasury,  601  13th 
St.,  NW..  Suite  200  South,  Washington, 
DC  20005.  (The  phone  and  facsimile 
numbers  are  not  toll  free.)  Allow  at  least 
one  to  two  weeks  for  the  receipt  of  the 
application  package.  Applications  and 
other  information  regarding  the  Fund 
and  its  programs  may  be  downloaded 
from  the  Fund's  website  at  http:// 
www.treas.gov/cdfi . 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Credit  and  investment  capital  are 
essential  ingredients  for  creating  and 
retaining  jobs,  developing  affordable 
housing,  starting  or  expanding 
businesses,  revitalizing  neighborhoods, 
and  empowering  people.  As  a  key  urban 
and  rural  pohcy  initiative,  the  CDFI 
Program  is  fostering  the  creation  of  a 
national  network  of  financial 
institutions  that  are  specifically 
dedicated  to  community  development. 
CDFIs  make  loans,  investments  and 
provide  development  services  to 
economically  distressed  investment 
areas  and  disadvantaged  targeted 


populations.  In  order  to  facilitate  the 
development  of  a  national  network  of 
CDFIs,  the  Fund  is  seeking  to  support 
the  efforts  of  such  entities  to  build  their 
organizational  capacity  to  make  loans 
and  investments  and  provide 
development  services.  In  order  to  use 
the  TA  funds  strategically,  it  is  the 
Fund's  intention  to  target  such  funds  to 
CDFIs  and  entities  proposing  to  become 
CDFIs  that  have  demonstrated  capacity 
needs  and  possess  significant  potential 
for  increasing  their  community 
development  impact  with  the  assistance 
of  a  limited  amoimt  of  TA.  The 
anticipated  maximum  award  per 
applicant  imder  this  NOFA  is  $50,000. 
However,  the  Fund,  in  its  sole 
discretion,  reserves  the  right  to  award 
amounts  in  excess  of  $50,000  if  an 
applicant  demonstrates,  to  the 
satisfaction  of  the  Fund,  the  need  for 
such  additional  amounts  and  the  added 
potential  community  development 
impact  resulting  from  such  additional 
amounts. 

On  October  26,  1998,  the  Fund 
published  in  the  Federal  Register  a 
NOFA  for  financial  assistance  under  the 
CDFI  Program  Intermediary  Component 
and  a  NOFA  for  financial  assistance  and 
TA  under  the  CDFI  Program  Core 
Component.  Under  the  Intermediary 
Component  NOFA,  the  Fimd  is  making 
available  up  to  $7.5  million  in 
appropriated  funds  to  CDFIs  that 
provide  financing  primarily  to  other 
CDFIs  or  to  support  the  formation  of 
CDFIs.  Under  the  Core  Component 
NOFA,  the  Fund  is  making  available  up 
to  $50  million  in  appropriated  funds  to 
CDFIs  that  serve  their  target  markets 
directly.  Applicants  under  that  Core 
Component  NOFA  may  apply  for  both 
financial  assistance  and  TA.  All 
applications  for  financial  assistance,  TA 
or  both  imder  the  Core  Component  will 
be  evaluated  separately  and  apart  from 
the  apphcations  under  this  TA 
Component.  Moreover,  the  application 
requirements  and  the  selection  criteria 
under  the  Core  Component  NOFA  differ 
from  those  contained  in  this  TA 
Component  NOFA,  because  the  TA 
Component  NOFA  is  singularly  focused 
on  providing  TA  to  enhance  the 
capacity  of  CDFIs  and  entities  proposing 
to  become  CDFIs.  Interested  applicants 
are  encouraged  to  apply  for  TA  under 
one  NOFA  or  the  other;  however, 
applicants  are  not  prohibited  from 
applying  for  TA  under  both  NOFAs. 

n.  Eligibility 

The  Act  and  the  interim  rule 
governing  the  CDFI  Program  (12  CFR 
part  1805),  which  was  published  in  the 
Federal  Register  on  April  4, 1997  (62  FR 
16444),  specify  the  requirements  that 
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each  applicant  must  meet  to  be  eligible 
to  apply  for  TA.  At  the  time  an  entity 
submits  its  application,  the  entity  must 
meet  or  propose  to  meet  the  CDFI 
certification  requirements  under 
§  1805.200.  In  general,  a  CDFI  must  have 
a  primary  mission  of  promoting 
community  development,  provide  loans 
or  development  investments,  serve  an 
investment  area  or  a  targeted 
population,  provide  development 
services,  maintain  community 
accoimtability,  and  be  a  nongovernment 
entity.  At  the  time  an  entity  submits  its 
application,  the  entity  must  be  duly 
organized  and  validly  existing  under  the 
laws  of  the  jurisdiction  in  which  it  is 
incorporated  or  otherwise  established. 
The  details  regarding  these 
requirements  and  other  program 
requirements  are  described  in  the 
interim  rule  and  the  application  packet. 

m.  Form  of  Assistance 

An  applicant  under  this  NOFA  may 
only  submit  an  application  for  a  TA 
grant. 

IV.  Application  Packet 

Section  1805.701  of  the  interim  rule 
provides  that  unless  otherwise  specified 
in  an  applicable  NOFA,  each 
application  must  contain  the 
information  specified  in  the  application 
packet,  including  the  items  described  in 
§§  1805.701(aHj).  For  purposes  of  this 
NOFA,  the  Fund  is  specially  tailoring 
the  collection  of  information 
requirements.  Specifically,  applicants 
need  only  submit  the  information 
required  by  the  TA  Component 
apphcation  packet.  The  TA  Component 
application  packet  requires  the 
submission  of  the  following 
information: 

(a)  Applicant  Information.  The 
applicant's  name,  address  and  name  and 
telephone  number  of  the  applicant's 
authorized  representative  and  contact 
person. 

(b)  Award  Request.  The  dollar  amount 
of  the  TA  grant  requested  by  the 
applicant. 

(c)  Eligibility  Verification.  If  the  Fund 
has  not  certified  an  applicant  as  a  CDFI 
and  an  applicant  does  not  have  an 
application  for  certification  pending 
with  the  Fund,  the  applicant  must 
provide  information  necessary  to 
estabhsh  that  it  is,  or  will  be,  a  CDFI. 
An  applicant  must  demonstrate  whether 
it  meets  the  CDFI  eligibility 
requirements  by  providing  the 
information  described  in 

§§  1805.70lCb)(lH8).  If  an  applicant  is 
currently  certified  by  the  Fund  as  a 
CDFI,  it  may  submit  a  copy  of  the 
Fund's  letter  of  certification  and  the 
Certification  of  Material  Changes  form 


contained  within  the  application  in  lieu 
of  the  information  described  in 
§§  1805.701(b)(lH8).  However,  an 
applicant  may  include  in  its  application 
for  a  TA  grant  information  that  it 
believes  is  othenvise  relevant  to  the 
Fund's  evaluation  of  the  application 
under  the  criteria  set  forth  in  this 
NOFA.  An  entity  that  proposes  to 
become  a  CDFI  is  eligible  to  apply  for 
a  TA  grant  if  the  Fund  determines  that 
such  entity's  application  materials 
provide  a  realistic  course  of  action  to 
ensure  that  it  will  meet  the 
requirements  described  in 
§§  1805.200(bHh)  vkrithin  two  years  of 
entering  into  an  Assistance  Agreement 
with  the  Fund. 

(d)  Comprehensive  Business  Flan.  An 
applicant  must  submit  a  five-year 
Comprehensive  Business  Plan  that 
addresses  the  items  described  in  this 
paragraph  (d)  (the  TA  Component 
Comprehensive  Business  Plan  is  an 
abbreviated  version  of  what  is  required 
under  the  Core  Component  NOFA).  The 
Comprehensive  Business  Plan  should, 
to  the  maximum  extent  practical,  be 
limited  to  ten  pages  or  less  (applicants 
may  provide  attachments,  including 
supplemental  documents,  as 
appropriate,  on  items  referenced  in  the 
Comprehensive  Business  Plan). 

(1)  Management  capacity.  An 
applicant  must  provide  a  narrative 
description  of  its  current  management 
capacity,  including  detailed  information 
on  the  background  and  capacity  of  the 
applicant's  management  team,  key 
personnel  and  governing  board 
members  as  appropriate. 

(2)  Track  Record  and  Historical 
Financial  Performance.  An  applicant 
must  provide  information  on  its 
historical  and  current  financial 
condition,  including  a  copy  of  audited 
financial  statements,  financial 
statements  that  have  been  reviewed  by 
a  certified  public  accountant,  or 
financial  statements  that  have  been 
reviewed  by  the  appUcant's  Appropriate 
Federal  Banking  Agency  (its  Federal 
regulator)  for  the  last  three  completed 
fiscal  years,  and  the  most  recent  internal 
financial  statements  since  the  beginning 
of  the  applicant's  current  fiscal  year. 
The  applicant  must  also  provide 
information  on  its  loans  and 
Development  Investments  for  the  three 
most  recent  fiscal  years,  including 
information  on  the  total  number  and 
dollar  amount  of  such  loans  and 
Development  Investments  during  each 
fiscal  year  during  this  time  frame.  If  an 
applicant  has  been  in  operation  for  less 
than  three  years,  the  applicant  must 
describe  such  activities  for  each  fiscal 
year  since  inception.  The  applicant 
must  provide  information  necessary  to 


assess  trends  in  its  financial  and 
operating  performance  (such  as, 
portfolio  delinquencies,  defaults  and 
charge-offs). 

(3)  Market  Analysis  and  Strategy.  An 
applicant  must  provide  an  analysis  of  its 
target  markets,  including  a  description 
of  the  needs  of  the  Investment  Area(s) 
and  Targeted  Population(s),  as 
applicable.  An  applicant  must  also 
describe  its  five-year  strategy  for 
meeting  the  demand  for  loans  or 
Development  Investments  generated  by 
the  needs  of  its  target  market(s)  through 
its  products  and  services.  The  strategy 
description  may  include  plans  for 
growrth  of  lending  volume  and  lending 
products,  expansion  of  Development 
Services,  staffing  and  management 
appropriate  to  meet  such  growth  and 
growth  of  the  operating  budget. 
Projected  changes  in  overall  capital 
structure  (asset  and  hability 
composition)  may  also  be  described. 
The  narrative  discussion  may  be 
supplemented  with  quantitative 
projections. 

(4)  Coordination  Strategy.  An 
applicant  must  describe: 

(i)  Its  plan  to  coordinate  use  of 
assistance  from  the  Fund  v*rith  existing 
Federal,  State,  local,  and  tribal 
government  assistance  programs  and 
private  sector  resources; 

(ii)  How  its  proposed  activities  are 
consistent  with  existing  economic, 
community,  and  housing  development 
plans  adopted  for  an  Investment  Area(s) 
or  Targeted  Population(s);  and 

(iii)  How  it  will  coordinate  with 
community  organizations,  financial 
institutions,  and  Community  Partners  (if 
applicable)  that  will  provide  loans, 
equity  investments,  secondary  markets, 
or  other  services  to  an  Investment 
Area(s)  or  a  Targeted  Population(s). 

(5)  Funding  Sources.  An  applicant 
must  provide  information: 

(i)  On  its  current  and  projected 
sources  of  capital  and  other  financial 
support.  Such  projections  must  relate  to 
and  be  consistent  with  the  strategy 
description  provided  under  paragraph 
(3):  and 

(ii)  To  demonstrate  that  it  has  a  plan 
for  achieving  or  maintaining  financial 
viability  within  the  five-year  period. 
Such  information  must  demonstrate  that 
the  applicant  will  not  be  dependent  on 
future  awards  of  assistance  from  the 
Fund  for  its  continued  viability. 

(6)  Community  Partnership.  In  the 
case  of  an  appUcant  submitting  an 
application  with  a  Community  Partner, 
the  applicant  must  include  in  its 
application  the  information  described  in 
§1805.701(d)(12). 

(e)  Technical  Assistance  Proposal.  An 
applicant  must  provide  a  Technical 
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Assistance  Poposal  ("TAP")  that 
Includes  infc  rmation  on  the  TA  needed 
to  enhance  tlie  capacity  of  the 
organization  to  carry  out  its 
Comprehens  ve  Business  Plan.  Such 
information  must  include  the  items 
described  in  jthis  paragraph  (e).  The  TAP 
should,  to  the  maximum  extent 
practicable,  be  limited  to  ten  pages  or 
less  (applicants  may  provide 
attachments,  including  supplemental 
documents,  as  appropriate,  on  items 
referenced  in(  the  TAP).  An  applicant 
must  provida: 

(1)  An  evaluation  of  its  capacity  needs 
(this  may  be  p  self-evaluation): 

(2)  A  aetaijed  description  of  the 
type(s)  of  TA  needed  to  meet  the 
identified  capacity  needs.  Eligible  types 
of  TA  may  include,  but  need  not  be 
limited  to,  the  following:  (i)  consulting 
services:  (ii)  technology  items:  and  (iii) 
training  for  siaff  or  management.  The 
Fund  will  not  consider  requests  under 
this  NOFA  fdr  expenses  that,  in  the 
interpretation  of  the  Fimd,  are  deemed 
to  be  ongoing  operating  expenses  rather 
than  non-recurring  expenses  (for 
example,  thejcost  of  design  of  marketing 
materials  for  b  loan  product  through  a 
consulting  cqntract  is  a  non-recurring 
expense  but  <he  cost  of  production  or 
distribution  (if  printed  marketing 
materials  is  an  ongoing  expense;  salary 
expenses  for  staff  are  ongoing  but  the 
cost  of  a  consulting  contract  for  a 
discrete  scope  of  services  is  a  non- 
recurring expense): 

(3)  A  detailed  description  of  the 
strategy  for  obtaining  such  TA. 
including  proposed  providers  of  TA  and 
their  qualifications  or  the  specific 
technology  ittems  to  be  acquired.  If  an 
apphcant  cannot  identify  specific 
providers  of  TA  in  its  application,  it 

-must  identifjj  the  requisite 
qualification!  that  it  will  seek  for  such 
TA  providers; 

(4J  An  estiinate  of  the  cost  to  obtain 
the  TA  for  each  year  that  will  include 
use  of  TA  fuiids.  This  cost  estimate 
must  includa  expense  projections  for 
each  of  the  specific  activities  to  be 
funded  with  TA  funds:  and 

(5)  A  projef:tion  of  the  benefits 
expected  to  be  created  within  its 
Investment  i^a(s)  or  for  its  Targeted 
Population(sJ  wixh  the  enhanced 
capacity  resulting  from  the  TA. 

iD  Conflictjof  Interest.  An  apphcant 
must  submit  b  copy  of  its  conflict  of 
interest  policies,  consistent  with  the 
requirements  of  §  1805.906. 

(g)  Lobbyiijg  Disclosure  Act  of  1995. 
An  appUcantimust  identify  whether  the 
Internal  Rev^ue  Service  (IRS)  has 
recognized  itias  exempt  from  Federal 
income  tax  u^der  section  501(c)(4)  of 
the  Internal  Revenue  Code. 


(h)  Miscellaneous.  An  applicant  must 
indicate  and  describe  the  circumstances 
underlying  any  back  taxes  due  to  the 
IRS,  any  delinquent  debts  owed  to 
Federal,  State  or  local  governments,  and 
whether  it  has  ever  filed  for  bankruptcy. 

(i)  Environmental  Information.  An 
applicant  must  review  and  complete  the 
Environmental  Review  Form  contained 
in  the  application. 

(j)  Applicant  Certification.  An 
applicant  and  Community  Partner  (if 
applicable)  must  review  and  complete 
the  assurances  and  certifications  form 
contained  in  Appendix  A  of  the 
application. 

(k)  Previous  Awardees.  In  the  case  of 
an  applicant  that  has  previously 
received  assistance  under  the  CDFI 
Program,  the  applicant  must 
demonstrate  that  it: 

(1)  Has  substantially  met  its 
performance  goals  and  other 
requirements  described  in  its  previous 
Assistance  Agreement(s):  and 

(2)  Will  expand  its  operations  into  a 
new  Investment  Area(s),  serve  a  new 
Targeted  Population(s),  offer  more 
products  or  services,  or  increase  the 
volume  of  its  activities. 

(1)  Previous  History.  In  the  case  of  an 
applicant  with  a  prior  history  of  serving 
Investment  Area(s)  or  Targeted 
Population(s),  the  applicant  must 
demonstrate  that  it: 

(1)  Has  a  record  of  success  in  serving 
Investment  Area(s)  or  Targeted 
Population(s);  and 

(2)  Will  expand  its  operations  into  a 
new  Investment  Area(s),  serve  a  new 
Targeted  Population(s),  offer  more 
products  or  services,  or  increase  the 
volume  of  its  activities. 

V.  Evaluation  and  Selection 

In  evaluating  and  selecting  applicants, 
the  Fund  will  use  the  evaluation  criteria 
found  in  §  1805.802(b),  except  that  the 
Fund  will  not  consider  the  evaluation 
criteria  relating  to  matching  funds  in 
§§  1805.802(b)(2)(i).  (ii)  and  (iv).  Under 
the  Act,  the  Fund  has  express  authority 
to  consider  evaluation  criteria  in 
addition  to  those  set  forth  in  12  U.S.C. 
4706  and  1805.802(b).  The  Fund  also 
has  broad  discretion  in  evaluating  the 
relative  importance  of  each  such 
criterion.  For  purposes  of  this  TA 
Component  NOFA.  the  Fund  has  added 
as  an  additional  evaluation  criterion  the 
extent  of  the  applicant's  demonstrated 
capacity  needs. 

In  conducting  its  substantive  review 
of  appUcations,  the  Fund  will  initially 
evaluate  applications  using  a  100  point 
maximum  point  scale.  In  selecting 
appUcants  for  TA  greuit  awards,  the 
Fund  will  accord  predominant  weight  to 
the  following  two  evaluation  criteria: 


(a)  The  extent  of  the  applicant's 
demonstrated  capacity  needs,  30  points; 
and 

(b)  The  extent  and  nature  of  the 
potential  community  development 
impact  that  will  be  achieved  by  the 
applicant  with  the  assistance  of  the 
Fund's  TA,  relative  to  the  amount  of  TA 
to  be  provided  by  the  Fund,  30  points. 

The  Fund  will  continue  to  evaluate 
applications  using  the  remaining 
applicable  criteria  set  forth  in 
§  1805.802(b)  described  below;  however, 
such  evaluation  criteria  will  receive  less 
weight  than  the  two  criteria  set  forth 
above: 

(a)  The  capacity,  skills  and  experience 
of  the  applicant's  management  team  and 
other  key  persormel  (overall 
organizational  structure,  lending/ 
investing  activities,  community 
development  involvement),  14  points 
for  established  applicants  and  24  points 
for  start-ups; 

(b)  The  applicant's  track  record, 
financial  strength  and  current 
operations  (including  its  general 
financial  operations  and  lending/ 
investment  operations),  10  points  for 
estabUshed  applicants  and  no  points  for 
start-ups; 

(c)  Tne  market  analysis,  strategy  and 
(if  applicable)  Community  Partnerships, 
12  points; 

(d)  Coordination  strategy,  2  points; 
and 

(e)  Funding  sources,  2  points. 

As  shown  above,  the  Fund  will  utilize 
two  different  100  point  scales  for  the 
application  evaluation,  depending  on 
whether  an  applicant  is  deemed  by  the 
Fund  to  be  a  start-up  organization  or  an 
established  organization.  The  Fund 
defines  a  start-up  organization  as  an 
entity  that  has  been  in  operation  for  less 
than  two  years.  The  Fund  will  find  an 
organization  to  be  a  start-up  if  it  began 
incurring  operating  expenses  after 
January  29,  1997,  based  on  a  review  of 
submitted  income  and  expense 
statements  and/or  other  information  by 
an  applicant  as  part  of  its  application. 
In  evaluating  appUcations  of  start-up 
organizations,  the  Fund  will  place 
greater  emphasis  on  the  experience, 
strength  and  background  of  an 
applicant's  management  team  and  key 
personnel  than  on  the  breadth  and 
depth  of  its  financial  resources  and  its 
trends  in  operating  performance. 

Once  the  initial  evaluation  is 
completed,  the  Fund  will  determine 
which  applications  will  receive  further 
consideration  for  funding  based  on  the 
application  scores  (standardized  if 
deemed  appropriate),  the 
recommendations  of  the  individuals 
performing  the  initial  reviews  and  the 
amount  of  funds  available.  Applicants 
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selected  for  further  review  or  a  second 
stage  evaluation  may  be  contacted  for 
purposes  of  obtaining  clarifying  or 
confirming  information.  A  final  review 
panel  will  consider  the  results  of  the 
initial  and  second  stage  evaluations  and 
the  geographic  and  institutional 
divei^ity  of  those  applicants  being 
considered  for  funding  in  accordance 
vfith  12  CFR  1805.801  and 
1805.802(b)(5).  The  final  review  panel 
will  make  recommendations  to  the 
Fund's  selecting  official. 

In  assessing  the  extent  of 
demonstrated  capacity  need,  the  Fund 
will  consider  the  extent  of  funding 
previously  awarded  by  the  Fund  to  the 
applicant.  While  previous  awardees  are 
eligible  to  apply  imder  this  NOFA, 
given  the  focus  on  applicants  with 
demonstrated  unmet  capacity  building 
needs,  it  is  the  expectation  of  the  Fund 


that  a  substantial  majority  of  the  funds 
awarded  under  this  NOFA  v«ll  be  to 
applicants  that  are  not  previous 
awardees.  On  the  other  hand,  success  in 
a  previous  funding  round  will  not 
prevent  an  applicant  from  receiving  a 
TA  grant  under  this  NOFA  provided 
that  it  is  consistent  with  the  Act  and  the 
interim  rule  governing  the  ODFI 
Program  (12  CFR  part  1805). 

The  Fund  has  exclusive  discretion  in 
the  selection  of  applications  for 
assistance.  The  anticipated  maximum 
award  per  applicant  under  this  NOFA  is 
$50,000.  However,  the  Fund,  in  its  sole 
discretion,  reserves  the  right  to  award 
amounts  in  excess  of  $50,000  if  it  deems 
it  appropriate. 

VI.  Workshops 

The  Fund  expects  to  host  workshops 
during  the  period  from  March  1  to 


March  19,  1999.  to  disseminate 
information  to  organizations  interested 
in  applying  for  assistance  under  this 
NOFA.  If  you  wish  to  be  on  the  maihng 
list  to  receive  information  about  such 
workshops,  please  fax  your  request  to 
the  Fund.  Information  about  these 
workshops  will  also  be  available  on  the 
Fund's  website  at  http://www.treas.gov/ 
cdfi. 

Authority:  12  U.S.C.  4703,  4703  note.  4704, 
4706,  4707.  4717,  4718:  12  CFR  part  1305. 

Dated:  January  22. 1999. 

Maurice  A.  Jones, 

Deputy  Director  for  Policy  and  Programs, 
Community  Development  Financial 
Institutions  Fund. 

|FR  Doc.  9»-2024  Filed  1-28-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


)M|NI 


48CFRPart: 

[FAR  Case  98-i006] 

RIN  9000-AI24 

Federal  Acquisition  Regulation; 
Interest  and  Other  Financial  Costs 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACDON:  Proposed  rule. 


Thi! 


SUIMMARY 

Acquisition 

Acquisition 

proposing  to 

Acquisition 

interest 


Fegi 


charges 


Civilian  Agency 
douncil  and  the  Defense 
F  egulations  Council  are 
unend  the  Federal 
ulation  (FAR)  to  add 
or  other  amounts  as  a 
of  late  contractor  payments 

llowable  costs  in  the 
Other  Financial  Costs" 
and  to  make  several 


consequence 

to  the  list  of  1 

"Interest  and 

cost  principle 

editorial  revisions 

DATES:  Conmi  ents  should  be  submitted 

on  or  before  March  30,  1999  to  be 

considered  ir|  the  formulation  of  a  final 

rule 

ADDRESSES:  Interested  parties  should 

submit  writteii  comments  to:  General 

Services  Adir  inistration,  FAR 

Secretariat  (NfVR),  Attn:  Laurie  Duarte, 

NW,  Room  4035, 
Washington,  bC  20405. 

E-mail  compents  submitted  over 
Internet  shoujd  be  addressed  to: 
farcase.98-00iB@gsa.gov. 

Please  cite  FAR  case  98-006  in  all 
correspondenjce  related  to  this  case. 
FOR  FURTHER  ^FORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035.  GS 
Building,  Waihington,  DC  20405,  (202) 
501—4755,  fon  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  c  f  content,  contact  Ms. 
Linda  Nelson  Procurement  Analyst,  at 
(202)  501-19(10.  Please  cite  FAR  case 
98-006. 
SUPPLEMENTARY  INFORMATION: 


A.  Background 

A  ruling  by  the  Court  of  Appeals  for 
the  Federal  Circuit  has  raised  a 
significant  issue  regarding  the 
allowability  of  interest  charges  paid  as 
a  consequence  of  late  contractor 
payments.  In  Lockheed  Corporation  v. 
Secretary  of  the  Air  Force,  113  F.3d 
1225  (Fed.  Cir.  1997),  the  coiut  ruled 
that  interest  paid  on  an  underpayment 
of  State  taxes  is  not  "interest  on 
borrowings"  within  the  meaning  of  FAR 
31.205-20,  Interest  and  Other  Financial 
Costs,  and  its  predecessor  provision. 
Defense  Acquisition  Regulation  (DAR) 
15-205.17,  and,  therefore,  is  an 
allowable  cost. 

It  is  Government  policy  to  encourage 
contractors  to  pay  their  financial 
obligations  on  tiirip  Government 
reimbursement  of  contractor  interest 
charges  for  imderpayment  of  taxes  or 
other  expenses  resulting  from  late 
contractor  payments  of  legal  obligations 
is  coiuiter  to  this  policy  and  an 
inappropriate  expenditure  of  public 
funds.  Therefore,  the  rule  proposes  to 
revise  FAR  31.205-20,  Interest  and 
Other  Financial  Costs,  to  add  interest 
charges  or  other  amounts  paid  as  a 
consequence  of  late  contractor  payments 
to  the  list  of  imallowable  costs. 

In  addition,  the  rule  proposes  several 
editorial  revisions,  including  the 
deletion  of  "and  directly  associated 
costs."  This  phrase  is  unnecessary  since 
FAR  31.201-6(a)  indicates  that  when 
"an  unallowable  cost  is  incurred,  its 
directly  associated  costs  are  also 
unallowable." 

This  regulatory  action  was  not  subject 
to  Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993,  and  is  not  a 
major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
vdthin  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  most  contracts  awarded  to 
small  entities  use  simplified  acquisition 
procedures  or  are  awarded  on  a 
competitive,  fixed-price  basis,  and  do 
not  require  application  of  the  cost 
principle  contained  in  this  rule.  An 
Initial  Regulatory  Flexibility  Analysis 


has,  therefore,  not  been  performed. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and 
should  cite  5  U.S.C.  601.  et  seq.  (FAR 
case  98-006),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 

Dated:  January  21, 1999. 
Edward  C.  Loeb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  it  is  proposed  that  48  CFR 
Part  31  be  amended  as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  31  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  31.205-20  is  revised  to  read 
as  follows: 

31.205-20    Interest  and  other  financial 
costs. 

The  following  types  of  costs  are 
unallowable — 

(a)  Interest  on  borrowings  (however 
represented),  bond  discoimts,  costs  of 
financing  and  refinancing  capital  (net 
worth  plus  long-term  liabilities),  legal 
and  professional  fees  paid  in  connection 
wrlth  preparing  prospectuses,  costs  of 
preparing  and  issuing  stock  rights  (but 
see  31.205-28);  and 

(b)  Interest  cheirges  and  other  amounts 
paid  as  a  consequence  of  late  contractor 
payments  (except  for  interest  assessed 
by  State  or  local  taxing  authorities 
under  the  conditions  specified  in 
31.205-41(a)(3)). 

[PR  Doc.  99-1997  Filed  1-28-99;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  ServU 

31  CFR  Part : 

RIN-1510-AA3 

Acceptance  oif  Bonds  Secured  By 
Government  Obligations  in  Lieu  of 
Bonds  With  Slureties 

AGENCY:  Final  cial  Management  Service. 
Fiscal  Service  Treasury. 

action:  Final  "ule. 


SUMMARY:  The  Financial  Management 
Service  (Servi  :e)  is  issuing  this  final 
rule  to  revise  11  CFR  Part  225.  which 
governs  the  ac  ceptance  of  bonds  secured 
by  Govemmei  it  obligations  in  lieu  of 
bonds  with  su  reties.  This  final  rule 
specifically  ac  dresses  the  mechanics  of 
pledging  book  entry  Government 
obligations,  ai  d  clarifies  existing 
requirements  or  accepting  bonds 
secured  with  i  iovemment  obligations. 
These  revisions  are  intended  to  provide 
greater  clarity  and  flexibility  by 
replacing  obsc  lete  references  and 
unnecessary  r  ;quirements  with  current 
references  anc  requirements.  In 
addition,  the  lule  expands  the  use  to 
which  the  pro  :eeds  of  pledged 
Government  o  aligations  may  be  applied 
in  the  event  o:  a  default  in  performance. 
EFFECTIVE  DAT  ■:  March  1,  1999. 
ADDRESSES:  C^sh  Management  Policy 
and  Planning  Division.  Financial 
Management  Service,  Room  420,  401 
14th  St.,  S.W. I  Washington.  D.C.  20227. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Mary  Bailey,  Financial  Program 
Specialist,  at  (202)  874-6749;  Cynthia  L. 
Johnson,  Director,  Cash  Management 
Policy  and  Planning  Division,  at  (202) 
874-6590;  or  Marc  I.  Seldin,  Principal 
Attorney,  at  (2  02)  874-6680.  A  copy  of 
is  available  on  the 
site  at  the  following 
address:  http:j/www.&ns.treas.gov/ 
regs.html. 

SUPPLEMENTAf^Y  INFORMATION: 

Background 

Persons  reqi  lired  by  Federal  law  to 
a  surety  bond  instead 
bond  secured  by 
ligations.  To  assist 
reviewing  and  accepting 
Secretary  of  the 
Secretary)  promulgated 
codified  at  31  CFR  Part  225, 
requirements  applicable 
secu^d  by  Government 


this  final  rule 
Service's  web 


give  an  agenc] 
may  provide  a 
Government 


tte 


agencies  in 
such  bonds. 
Treasury  (the 
regulations 
which  set  forth 
to  bonds 
obligations. 

The  regulatijons 
bonds  securec 
obligations  in 


03 


originally  covered 
by  Government 
definitive  (paper)  form. 


However,  since  the  regulations  were  last 
revised,  the  form  of  newly  issued 
Government  obligations  pledged  under 
this  part  has  changed  from  definitive  to 
book-entry.  This  revision  covers  these 
newly  issued  book-entry  Government 
obligations  and  updates,  clarifies  and 
simplifies  the  requirements  dealing  with 
existing  definitive  Government 
obligations. 

In  addition,  this  revision  provides 
that  in  the  event  of  a  default,  the 
proceeds  from  the  sale  of  pledged 
Government  obligations  generally  will 
be  available  to  satisfy  any  claim  of  the 
United  States.  The  current  rule  limits 
the  application  of  the  proceeds  to 
damages  arising  out  of  the  default. 

On  November  15, 1996,  the  Service 
published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  (NPRM) 
addressing  these  changes  (61  FR  58493). 
This  final  rule  was  delayed  to  allow 
coordination  and  ensure  consistency 
with  other  provisions  of  Title  31,  some 
of  which  were  in  the  process  of  being 
revised. 

In  addition,  the  Bureau  of  the  Public 
Debt  (Public  Debt),  a  component  of  the 
Department  of  the  Treasury's  Fiscal 
Service,  has  the  regulatory  and 
procedural  responsibility  for 
establishing  acceptable  collateral  and 
determining  the  collateral  valuation  for 
all  Fiscal  Service  collateral  programs, 
including  collateral  acceptability  and 
valuation  for  this  part.  Public  Debt 
intends  to  issue  a  regulation  as  a  new 
part  in  Title  31  addressing  collateral 
eligibility  and  valuation  matters  which 
will  directly  impact  the  Government 
obligations  eligible  for  use  under  this 
part.  A  subsection  in  this  part 
{§  225.3(e))  has  been  reserved  to  insert 
the  appropriate  references  to  the  new 
Public  Debt  Part. 

Cominents  on  the  Proposed  Rule 

The  Service  received  one  comment 
letter  on  the  NPRM  from  a  component 
of  a  Federal  agency  questioning  the 
NPRM's  provision  that  in  the  event  of  a 
default,  the  proceeds  from  the  sale  of 
pledged  Government  obligations  will  be 
available  to  satisfy  any  claim  of  the 
United  States  against  the  obligor.  The 
commenter  stated  that  such  a  policy 
would  conflict  with  its  agency's 
authorities. 

The  NPRM  provision  is  an  expansion 
of  the  current  rule,  which  limits  the 
application  of  such  proceeds  to  damages 
arising  out  of  the  default.  The  expansion 
is  supported  by  Federal  common  law, 
the  Debt  Collection  Act  of  1982,  as 
amended,  and  the  Federal  Claims 
Collection  Standards,  which  provide  the 
Government  a  right  of  offset.  For 
example,  upon  default,  in  the  event  the 


bond  official  receives  excess  proceeds 
from  the  sale  of  pledged  Government 
obligations,  remittance  of  such  proceeds 
to  the  obligor  would  constitute  a  Federal 
payment  subject  to  administrative  offset. 
In  response  to  the  commenter's 
concerns,  however,  the  provision  has 
been  modified  to  apply  only  when  not 
otherwise  provided  by  law. 

Section-by-Section  Analysis 

Editorial  changes  have  been  made 
throughout  the  part.  Substantive 
changes  that  were  made  to  portions  of 
§§225.2,  225.3,  225.4,  and  225.5  are 
explained  below. 

Section  225.2 — Definitions 

Changes  have  been  made  in  the 
Definitions  section  to  standardize  terms 
used  throughout  Title  31  of  the  Code  of 
Federal  Regulations. 

In  the  definitions  of  "Bearer"  and 
"Definitive,"  the  term  "Government" 
has  been  inserted  before  the  term 
"obligation"  to  mirror  the  underlying 
statutory  definition  contained  in  31 
U.S.C.  9301,  as  amended. 

The  definition  for  "Book-entry"  now 
mirrors  the  definition  of  the  same  term 
in  31  CFR  Part  356  at  §  356.2  since  the 
term  is  used  in  the  same  sense  in  both 
parts. 

A  definition  for  "Depositary"  has 
been  added  since  the  term  is  used  in 
this  part. 

The  definition  for  "Government 
obligation"  now  mirrors  the  umderlying 
statutory  definition  contained  in  31 
U.S.C.  9301,  as  amended. 

A  definition  for  "Person"  has  been 
added  which  mirrors  the  definition  in 
the  underlying  statute,  31  U.S.C.  9301. 
as  amended. 

The  definition  for  "Pledge"  has  been 
updated  to  be  consistent  with  related 
regulations,  such  as  Public  Debt's 
TRADES  (Treasury/Reserve  Automated 
Debt  Entry  System)  regulations  codified 
at  31  CFR  Part  357. 

Section  225.3 — Pledge  of  Government 
obligations  in  lieu  of  a  bond  with  surety 

or  sureties 

* 

The  first  sentence  of  §  225.3(a)  now 
refers  to  the  underlying  statute  defining 
the  term  "Government  obligation,"  31 
U.S.C.  9301,  as  amended. 

The  statutes  underlying  this  rule,  31 
U.S.C.  9301  and  9303,  as  amended, 
define  the  characteristics  of  acceptable 
Government  obligations  without 
providing  additional  information. 
Further  clarification  has  been  added  to 
the  end  of  §  225.3(a)  stating  that  the 
Secretary  will  designate  classes  of 
acceptable  Government  obligations. 
Such  designation  will  occur  in  a 
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rulemaking  to  be  published  by  Public 
Debt  in  a  new  part  to  Title  31. 

The  term  "par"  has  been  replaced  in 
§  225.3(c)  by  a  reference  to  the 
imderlying  statute,  31  U.S.C.  9303,  as 
amended. 

Subsection  225.3(e)  has  been  reserved 
for  reference  to  the  new  Public  Debt 
regulations  regarding  collateral 
valuation. 

Section  225.4 — Pledge  of  book-entry 
Government  obligations 

The  first  sentence  of  §  225.4(a)  has 
been  modified  for  consistency  with  the 
Public  Debt's  TRADES  regulations  (see 
31  CFR  Part  357).  Clarification  is  added 
by  referring  to  a  depositary  (defined  in 
§  225.2)  since  it  is  generally  only 
depositaries  that  may  have  Government 
obligation  accoimts  on  the  books  of  a 
Federal  Reserve  Bank. 

In  §  225.4(a),  a  phrase,  "or  the  bond 
official,"  has  been  added  to  the  Ust  of 
who  shall  arrange  a  pledge.  This  has 
been  done  to  reflect  account  structiu«s 
at  the  Federal  Reserve.  Section  225.4(b) 
has  been  modified  for  the  same  reason 
with  the  addition  of  the  phrase  "or  a 
depositary  acting  as  agent  or  sub-agent 
for  the  obligor." 

In  §§  225.4(a).  (b),  and  (c),  the  phrase 
"make  an  appropriate  entry  in  the 
records"  and  similar  phrases  has  been 
replaced  with  "transfer  Government 
obligations  to  an  account  for  the  benefit 
of  the  bond  official"  and  similar 
phrases.  This  change  is  made  to  reflect 
the  operations  of  the  Federal  Reserve's 
Book-Entry  System. 

The  reference  in  §  225.4(c)  has  been 
revised  for  consistency  with  PubUc 
Debt's  TRADES  regulations  [see,  e.g..  31 
CFR  §357.12). 

Section  225.5 — Pledge  of  definitive 
Government  obligations 

In  §  225.5(e),  the  reference  to  the 
Public  Debt  regulation.  Part  306,  has 
been  updated  consistent  with  other 
conforming  changes  related  to  Public 
Debt's  TRADES  regulations. 

Rulemaking  Analysis 

It  has  been  determined  that  this 
regulation  is  not  a  significant  regulatory 
action  as  defined  in  E.O.  12866. 
Therefore,  a  Regulatory  Assessment  is 
not  reouired. 

It  is  hereby  certified  pursuant  to  the 
Regulatory  Flexibility  Act  that  this 
revision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  These 
regulations  authorize  persons  to  pledge 
bonds  secured  by  Government 
obligations  in  lieu  of  bonds  vnih 
sureties.  Consequently,  these 
regulations  provide  additional  options 


to  persons  pledging  collateral,  as  well  as 
a  flexible  regulatory  scheme. 
Accordingly,  a  Regulatory  Flexibihty 
Act  analysis  is  not  required. 

List  of  Subjects  in  31  CFR  Part  225 

Fiscal  Service,  Government 
obligations.  Surety  bonds. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Part  225  is  revised  to 
read  as  follows: 

Part  225— ACCEPTANCE  OF  BONDS 
SECURED  BY  GOVERNMENT 
OBLIGATIONS  IN  LIEU  OF  BONDS 
WITH  SURETIES. 

Sec. 

225.1  Scope. 

225.2  Definitions. 

225.3  Pledge  of  Government  obligations  in 
lieu  of  a  bond  with  surety  or  sureties. 

225.4  Pledge  of  book-entry  Government 
obligations. 

225.5  Pledge  of  definitive  Government 
obligations. 

225.6  Payment  of  interest. 

225.7  Custodian  duties  and  responsibilities. 

225.8  Bond  official  duties  and 
responsibilities. 

225.9  Return  of  Government  obligations  to 
obligor. 

225.10  Other  agency  practices  and 
authorities. 

225.11  Courts. 

Authority:  12  U.S.C.  391;  31  U.S.C.  321;  31 
use.  9301;  31  U.S.C.  9303. 

§225.1    Scop*. 

The  regulation  in  this  part  appUes  to 
Government  agencies  accepting  bonds 
secured  by  Government  obligations  in 
lieu  of  bonds  with  sureties.  The 
Financial  Management  Service  (FMS)  is 
\the  representative  of  the  Secretary  of  the 
Treasury  (Secretary)  in  all  matters 
concerning  this  part  unless  otherwise 
specified.  The  Commissioner  of  the 
FMS  may  issue  procedural  instructions 
implementing  this  regulation. 

1225.2    Definitions. 

For  piuposes  of  this  part: 

/Agency  means  a  department,  agency, 
or  instnunentality  of  the  United  States 
Government. 

Authenticate  instructions  means  to 
verify  that  the  instructions  received  are 
from  a  bond  official. 

Bearer  means  that  ownership  of  a 
Government  obligation  is  not  recorded. 
Title  to  such  an  obligation  passes  by 
delivery  without  endorsement  and 
without  notice.  A  bearer  obligation  is 
payable  on  its  face  to  the  holder  at 
either  matiuity  or  call. 

Bond  means  an  executed  written 
instnunent,  which  guarantees  the 
fulfillment  of  an  obligation  to  the 
United  States  and  sets  forth  the  terms, 
conditions,  and  stipulations  of  the 
obligation. 


Bond  official  means  an  agency  official 
having  authority  under  Federal  law  or 
regulation  to  approve  a  bond  with 
surety  or  sureties  and  to  approve  a  bond 
secured  by  Government  obligations. 

Book-entry  means  that  the  issuance 
and  maintenance  of  a  Government 
obligation  is  represented  by  an 
accounting  entry  or  electronic  record 
and  not  by  a  certificate. 

Custodian  means  a  Federal  Reserve 
Bank  or  an  entity  within  the  United 
States  designated  by  such  Federal 
Reserve  Bank  under  terms  and 
conditions  prescribed  by  such  Federal 
Reserve  Bank,  a  depositary  specifically 
designated  by  the  Secretary  of  the 
Treasury  for  purposes  of  this  part,  or 
such  other  entities  as  the  Secretary  of 
the  Treasury  may  designate  for  purposes 
of  this  part. 

Definitive  means  that  a  Government 
obligation  is  issued  in  engraved  or 
printed  form. 

Depositary  includes,  but  is  not  limited 
to: 

(1)  Any  insured  bank  as  defined  in 
section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813)  or  any 
bank  which  is  eligible  to  make 
application  to  become  an  insured  bank 
under  section  5  of  such  Act  (12  U.S.C. 
1815): 

(2)  Any  mutual  savings  bank  as 
defined  in  section  3  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1813) 
or  any  bank  which  is  eligible  to  make 
application  to  become  an  insured  bank 
under  section  5  of  such  Act  (12  U.S.C. 
1815); 

(3)  Any  savings  bank  as  defined  in 
section  3  of  the  Federal  E)eposit 
Insurance  Act  (12  U.S.C.  1813)  or  any 
bank  which  is  eligible  to  make 
application  to  become  an  insured  bank 
under  section  5  of  such  Act  (12  U.S.C. 
1815); 

(4)  Any  insured  credit  union  as 
defined  in  section  101  of  the  Federal 
Credit  Union  Act  (12  U.S.C.  1752)  or 
any  credit  union  which  is  eligible  to 
make  application  to  become  an  insured 
credit  union  under  section  201  of  such 
Act  (12  U.S.C.  1781); 

(5)  Any  savings  association  as  defined 
in  section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813)  which  is 
an  insured  depository  institution  (as 
defined  in  such  Act)  (12  U.S.C.  1811  et 
seq.)  or  is  eligible  to  apply  to  become  an 
insured  depositor}'  institution  under  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1811  ef  seq.);  and 

(6)  Any  agency  or  branch  of  a  foreign 
bank  as  defined  in  section  1(b)  of  the 
International  Banking  Act,  as  amended 
(12  U.S.C.  3101). 

Federal  Reserve  means  a  federal 
Reserve  Bank  and  its  branches. 
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Government  obligation  means  a 
public  debt  opligation  of  the  United 
States  Government  and  an  obligation 
whose  principal  and  interest  is 
imcondition^lly  guaranteed  by  the 
United  States  Govenunent. 

Obligor  includes,  but  is  not  limited  to, 
an  individual,  a  trust,  an  estate,  a 
partnership,  a  corporation,  and  a  sole 
proprietor.     I 

Officer  authorized  to  certify 
assignment  nieans  the  individual 
identified  as  6  certifying  individual  at 
part  306,  subpart  F  of  this  title. 

Person  means  an  individual,  a  trust, 
an  estate,  a  partnership,  and  a 
corporation. 

Pledge  mealns  a  transfer  of  security 
interest  in  a  dovemment  obligation  to  a 
bond  official'^  agency  as  collateral  in 
lieu  of  a  bond  with  a  surety  or  sureties. 

ProceduraTiinstructions  means  the 
Treasury  Financial  Manual,  as 
amended,  published  by  the  Financial 
Management  Service. 

Registered  fneans  that  ownership  of  a 
definitive  Government  obligation  is 
listed  in  the  issuer's  records,  and  that 
the  obligation  is  payable  at  maturity  or 
call  to  the  pe^on  in  whose  name  the 
obUgation  is  inscribed  or  to  that 
person's  assignee. 

Secretary  means  the  Secretary  of  the 
Treasury. 

i  225.3    Pl«dge  of  Government  obligations 
in  lieu  of  a  bond  with  surety  or  sureties. 

(a)  GeneraA  An  obligor  required  by 
Feideral  law  or  regulation  to  furnish  a 
bond  with  surety  or  siu«ties  may  give  in 
lieu  thereof  ti  a  bond  official  any 
security  acceptable  under  31  U.S.C. 
9301,  as  amended.  The  Secretary  will 
designate  clajses  of  Government 
obligations  acceptable  under  this  part. 

(b)  Bond.  TJhe  Dond,  at  a  minimum, 
shall  irrevocably  authorize  the  bond 
official  to  collect,  sell,  assign,  or  transfer 
such  Govemoient  obligations  and  any 
interest  retained  therefrom  in  the  event 
of  the  obligoiTs  default  in  performing 
any  of  the  terins,  conditions,  or 
stipulations  df  such  bond.  Unless 
otherwise  provided  by  law,  the  bond 
shall  authorize  the  bond  official  to 
apply  the  proceeds  from  the  sale, 
assignment,  Or  transfer  of  such 
Government  obligations,  in  whole  or  in 
part,  to  satisfy  any  costs  incurred  by  the 
United  State^  related  to  the  default,  and 
to  apply  any  ^xcess  proceeds  to  satisfy 
any  other  claim  of  the  United  States 
against  the  obligor.  The  bond  shall  not 
include  any  obligations  on  custodians 
which  are  in(^onsistent  with,  or  in 
addition  to,  the  obligations  in  this  part. 
The  bond  will  provide  that  the  bond 
official  may  retain  any  interest  accruing 
upon  any  Government  obligations,  or 


direct  that  such  interest  be  retained  by 
the  custodian. 

(c)  Amount  of  Government 
obligations.  The  obligor  shall  pledge  to 
the  bond  official  Government 
obligations  valued  as  required  by  31 
U.S.C.  9303,  as  amended. 

(d)  Avoiding  frequent  substitutions. 
To  avoid  the  frequent  substitution  of 
Government  obligations,  the  bond 
official  may  reject  Government 
obligations  which  mature,  or  are 
redeemable,  within  one  year  from  the 
date  they  are  pledged  to  the  bond 
official. 

(e)  Reserved. 

§  225.4    Pledge  of  book-entry  Government 
obligations. 

(a)  General.  Except  as  otherwise 
provided  by  the  Secretary  in  procedural 
instructions,  an  obligor,  or  a  depositary 
acting  as  agent  or  sub-agent  for  the 
obligor,  or  the  bond  official,  shall 
arrange  a  pledge  pursuant  to  the  prior 
agreement  and  approval  of  the  bond 
official,  of  book -entry  Govenunent 
obligations.  The  Government  obligations 
must  be  transferred  to  an  account  for  the 
benefit  of  the  bond  official.  The 
custodian  holding  the  Government 
obligations  is  not  required  to  establish 
that  the  agreement  and  approval  of  the 
bond  official  has  been  obtained  prior  to 
such  a  transfer. 

(b)  Receipt.  Upon  the  transfer  of 
Government  obligations  to  an  account 
for  the  benefit  of  the  bond  official,  the 
custodian  will  promptly  issue  a  receipt 
or  an  activity  statement,  or  both,  to  the 
bond  official  and  to  the  obligor  or  a 
depositary  acting  as  agent  or  sub-agent 
for  the  obligor. 

(c)  Effect  of  the  transfer.  Book-entry 
Government  obligations  credited  to  an 
account  for  the  benefit  of  the  bond 
official  shall  have  the  effect  as  provided 
in  part  357  of  this  title,  or  in  other 
applicable  regulations. 

§  225.5    Pledge  of  definitive  Government 
obligations. 

(a)  Type  and  assignment.  Definitive 
Government  obligations  may  be  in 
bearer  or  registered  form,  and  shall  be 
owned  by  the  obligor. 

(1)  Bearer  Government  obligations. 
The  obligor  shall  pledge  bearer 
Government  obligations  to  the  bond 
official  with  all  unmatured  interest 
coupons  attached. 

(2)  Registered  Government 
obligations;  assignment.  The  obUgor 
shall  pledge  registered  Government 
obligations  in  the  obligor's  name  to  the 
bond  official  by  assignment  in 
accordance  with  subpart  F  of  part  306 
of  this  title  and  other  codified 
procedures  for  issuers  that  apply  to 


assignment  of  the  registered 
Government  obligations,  except  that, 
when  so  authorized  under  such 
procedures,  all  assigimients  shall  be 
made  in  blank. 

(b)  Delivery  to  bond  official;  receipt. 
All  deliveries  of  definitive  Government 
obligations  from  the  obligor  to  the  bond 
official  under  this  part  shall  be  made  at 
the  risk  and  expense  of  the  obligor. 
Upon  receipt  of  definitive  Government 
obligations,  the  bond  official  vn\l  issue 
the  obligor  a  receipt. 

(c)  Risk  of  loss;  safekeeping.  All 
definitive  Government  obligations  held 
by  the  bond  official  will  be  held  at  the 
risk  of  the  bond  official.  The  bond 
official  will  keep  safe  all  definitive 
Government  obligations  and  may  place 
them  with  a  custodian. 

(d)  Delivery  to  custodian;  receipt.  If 
the  bond  official  is  in  receipt  of 
definitive  Government  obligations,  and 
then  places  those  obligations  with  a 
custodian,  the  expense  and  risk  of  loss 
in  delivery  will  rest  with  the  bond 
official.  Upon  the  placement  of 
definitive  Government  obligations  wath 
a  custodian,  the  custodian  will  issue  the 
bond  official  a  receipt.  All  definitive 
Government  obligations  held  by  the 
custodian  will  be  held  at  the  risk  of  the 
custodian. 

(e)  Conversion  to  book-entry.  (1) 
Treasury  bonds,  notes,  certificates  of 
indebtedness,  or  bills  deposited  with  a 
Federal  Reserve  Bank  under  this  part 
may  be  converted  into  book-entry 
Treasury  obligations  in  accordance  with 
part  306  of  this  title,  and  the  pertinent 
provisions  of  that  part  shall  apply  to 
such  Treasury  obligations. 

(2)  When  converting  definitive 
Government  obligations  to  book-entry 
form,  a  Federal  Reserve  Bank  will  act 
pursuant  to,  and  in  accordance  with, 
book-entry  procedures  for  issuers  that 
apply  to  the  definitive  Government 
obligations  pledged  to  the  bond 
official's  agency,  including  those  set 
forth  in  part  306  of  this  title. 

§  225.6    Payment  of  interest 

(a)  General.  Except  as  otherwise 
provided  in  this  section  and  §  225.7(b), 
interest  accruing  upon  Government 
obligations  pledged  to  a  bond  official's 
agency  in  accordance  with  this  part  will 
be  remitted  to  the  obligor  or  a 
depositary  acting  as  agent  or  sub-agent 
for  the  obligor. 

(b)  Default.  If  the  bond  official 
determines  that  the  obligor  has 
defaulted,  the  bond  official  will  retain 
any  interest  accruing  upon  Government 
obligations  pledged  to  the  bond 
official's  agency  or  direct  the  custodian, 
in  accordance  with  this  part,  to  retain 
such  interest.  Unless  otherwise 
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provided  by  law,  such  interest  will  be 
available  to  satisfy  any  costs  incurred  by 
the  United  States  related  to  the  default, 
and  any  excess  proceeds  will  be 
available  to  satisfy  any  other  claim  of 
the  United  States  against  the  obligor. 

§  225.7    Custodian  duties  and 
responsibilities. 

(a)  General.  A  custodian  shall 
authenticate  instructions  received  from 
a  bond  official  and  shall  act  in 
accordance  with  such  authenticated 
instructions.  The  custodian  assumes  no 
liability  and  is  without  liability  of  any 
kind  for  acting  in  accordance  with  such 
authenticated  instructions,  except  for 
the  custodian's  failure  to  exercise 
ordinary  care.  By  providing  a  bond 
secured  by  Government  obligations  in 
lieu  of  a  bond  with  surety  or  sureties, 
an  obligor  agrees  not  to  hold  either  the 
custodian  or  the  Secretary  liable  or 
responsible  for  the  actions  or  inactions 
of  a  bond  official  or  for  carrying  out  a 
bond  official's  authenticated 
instructions. 

(b)  Interest.  Absent  authenticated 
instructions  from  the  bond  official  to 
retain  interest,  interest  received  by  the 
custodian  on  Government  obligations 
pledged  to  the  bond  official's  agency  in 
accordance  with  this  part  will  be 
remitted  in  the  regular  course  of 
business  to  the  obligor  or  to  a  depositary 
acting  as  agent  or  sub-agent  for  the 
obligor. 

(c)  Principal.  Absent  authenticated 
instructions  from  the  bond  official  to 
retain  the  proceeds  of  matured 
Government  obligations,  a  custodian 
will  release  to  the  obligor  proceeds  from 
matured  Government  obligations  only  if 
the  obligor  has  deposited  Government 
obligations  acceptable  under  31  U.S.C. 
9301,  as  amended,  in  substitution  for 
those  which  have  matured. 

(d)  Liquidation  of  Government 
obligations.  A  custodian  will  collect, 
sell,  assign,  or  transfer  Government 
obligations,  including  any  interest 
therefrom,  only  in  accordance  with  a 
bond  official's  authenticated 
instructions. 

(e)  Application  of  proceeds  of 
liquidated  Government  obligations.  A 
custodian  will  apply  the  proceeds  from 
the  collection,  sale,  assigimient,  or 
transfer  of  Government  obligations  only 
in  accordance  with  a  bond  official's 
authenticated  instructions. 


§  225.8    Bond  official  duties  and 
responsibilities. 

The  bond  official's  duties  and 
responsibilities  are  as  follows: 

(a)  Approving  the  bond  secured  by 
Goverrmient  obligations  after 
determining  its  sufficiency; 

(b)  Verifying  ownership  of  any 
registered  definitive  Government 
obligations  given,  and  ensuring  that 
those  Government  obligations  are 
properly  assigned; 

(c)  /» pproving  establishment  of  a 
book-entry  account  for  the  benefit  of  the 
bond  official; 

(d)  Providing  the  custodian,  when 
appropriate,  with  clear  and  concise 
instructions; 

(e)  Taking  all  reasonable  and 
appropriate  steps  to  ensure  that  all 
procedures  or  transactions  conform  with 
the  provisions  of  this  part;  and 

(f)  Notifying  the  Secretary  of  the 
Treasury,  or  his  designee,  upon  an 
obligor's  default,  and,  unless  otherwise 
provided  by  law,  applying  any  part  of 
the  proceeds  in  excess  of  the  amount 
required  to  assure  payment  of  any  costs 
incurred  by  the  United  States  related  to 
the  default  to  satisfy  any  claim  of  the 
United  States  against  the  obligor. 

§  225.9    Return  of  Government  obligations 
to  ol>ligor. 

(a)  General.  Except  as  provided  in 
paragraph  (b)  of  this  section  or  as 
otherwise  provided  in  this  part,  the 
bond  official  will  return  the 
Government  obligations,  and  any 
interest  retained  therefrom,  to  the 
obligor,  without  written  application 
from  the  obligor,  when  the  bond  official 
determines  that  the  Government 
obligations  are  no  longer  required  under 
the  terms  of  the  bond. 

(b)  Miller  Act  Payment  Bonds.  The 
bond  official  will  not  return 
Government  obligations  to  an  obligor 
who  has  furnished  to  the  bond  official 
a  pajmient  bond  if: 

(1)  A  person,  who  supplied  the 
obligor  with  labor  or  materials  and 
whom  the  obligor  has  not  paid,  files 
with  the  United  States  Government  the 
application  and  affidavit  provided  for  in 
the  Miller  Act  (Act),  as  amended  (40 
U.S.C.  270a-270d),  and  the  time 
provided  in  the  Act  for  the  person  to 
commence  suit  against  the  obligor  on 
the  payment  bond  has  not  expired;  or 


(2)  A  person  commences  a  suit  against 
the  obhgor  within  the  time  provided  for 
in  the  Act,  in  which  case  the  bond 
official  will  hold  the  Government 
obligations  subject  to  the  order  of  the 
court  having  jurisdiction  of  the  suit;  or 

(3)  The  bond  official  has  actual 
knowledge  of  a  claim  against  the  obligor 
on  the  basis  of  the  payment  bond,  in 
which  case  the  bond  official  may  return 
the  Government  obligations  to  the 
obligor  when  the  bond  official  deems  it 
appropriate. 

(c)  Claim  of  the  United  States 
unaffected.  Nothing  in  this  section  shall 
affect  or  impair  the  priority  of  any  claim 
of  the  United  States  against  Government 
obligations,  or  any  right  or  remedy 
granted  by  the  Miller  Act  or  by  this  part 
to  the  United  States  in  the  event  of  an 
obligor's  default  on  any  term,  condition, 
or  stipulation  of  a  bond. 

(d)  Return  of  definitive  Government 
obligations:  risk  of  loss.  Definitive 
Government  obligations  to  be  returned 
to  the  obligor  will  be  forwarded  at  the 
obligor's  risk  and  expense,  either  by  the 
bond  official,  or  by  a  custodian  upon 
receipt  of  a  bond  official's  authenticated 
instructions 

§  225. 1 0    Ottier  agency  practices  and 
authorities. 

(a)  Agency  practices.  Nothing  in  this 
part  shall  be  construed  as  modifying  the 
existing  practices  or  duties  of  agencies 
in  handling  bonds,  except  to  the  extent 
made  necessary  under  the  terms  of  this 
part  by  reason  of  the  acceptance  of 
bonds  secured  by  Government 
obligations. 

(b)  Agency  authorities.  Nothing 
contained  in  this  part  shall  affect  the 
authority  of  agencies  to  receive 
Government  obligations  for  security  in 
cases  authorized  by  other  provisions  of 
law. 

§225.11    Courts. 

Nothing  contained  in  this  part  shall 
affect  the  authority  of  a  court  over  a 
Government  obligation  given  as  security 
in  a  civil  action. 

Dated:  January  26, 1999. 
Richard  L.  Gregg, 

Commissioner. 

[FR  Doc.  99-2165  Filed  1-28-99;  8:45  am) 
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DEPARTMEFT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

I 

24CFRParts|200and207 
[Docket  No.  FRi-4303-F-02] 
RIN2502-AH11 

Electronic  Siibmission  of  Required 
Data  by  Multifamily  Mortgagees  To 
Report  Mortgage  Delinquencies, 
Defaults,  Reinstatements,  Assignment 
Elections,  and  Withdrawals  of 
Assignment  flections 

agency:  Offict 
Secretary  for 
Commissione' 
action:  Final 


of  the  Assistant 
lousing-Federal  Housing 

HUD. 
-ule. 


SUMMARY:  Thi  s  rule  requires  mortgagees 
that  hold  or  s«  rvice  multifamily 
mortgages  insired  by  HUD  to  submit 
certain  data  ei  ectronically  to  HUD  in  a 
HUD  prescrib  id  format.  Electronic 
submission  is  necessary  because  the 
manual  subm;  ssion  of  HUD  forms  has 
become  a  burden  to  servicing 
mortgagees,  ai  well  as  to  HUD.  This  rule 
applies  to  all  multifamily  mortgagees  in 
their  responsibility  to  report  mortgage 
dehnquenciek  mortgage  defaults, 
mortgage  reinstatements,  elections  to 
assign  mortgages  to  HUD,  and 
withdrawal  ofassignment  elections. 
EFFECTIVE  DATE:  March  1.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Willie  Speamion,  Director,  Office  of 
Business  Prodlucts,  Room  6134, 
Department  ol  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  I C  20410,  telephone  (202) 
708-3000  (thii  i  is  liot  a  toll-free 
number).  Individuals  with  hearing  or 
speech  impair  ments  may  access  this 
number  via  T'  T  by  calling  the  Federal 
Information  Rulay  Service  at  (800)  877- 
8339  (this  is  a|toll-free  number). 
SUPPLEMENTAF^Y  INFORMATION: 

I.  Background 

HUD  obtain ;  data  regarding  the  status 
of  delinquent  nsured  mortgage  loans  on 
multifamily  p  ojects  by  using  Form 
HUD-92426,  Multifamily  Default  Status 
Report.  HUD  deeds  the  information 
submitted  on  the  form  in  order  to 
monitor  mortgage  loans  for  which  the 
mortgagees  ar(  i  experiencing  payment  or 
other  difficult  es.  In  accordance  with 
the  requiremeits  of  24  CFR  part  207,  the 
mortgagee  mu  it  prepare  and  sign  this 
form  under  thu  specified  circumstances 
and  mail  it  to  ^UD.  When  HUD  receives 
the  form,  it  must  sign  it  and  return  it  to 
the  mortgagee  to  acknowledge  receipt  of 
the  form. 

To  replace  t  lis  biu-densome 
paperwork  pr(  cess,  HUD  has  developed 


a  method  for  mortgagees  to  submit  the 
data  currently  collected  on  Form  HUD- 
92426,  as  well  as  to  report  the  date  of 
the  mortgagees'  last  physical  inspection 
of  the  project,  using  the  Internet. 
According  to  this  new  method,  the 
mortgagee  will  electronically  submit  the 
data  to  HUD,  after  which  an  electronic 
receipt  will  automatically  be  returned. 
HUD  will  provide,  at  no  cost  to 
mortgagees,  "stand  alone"  software  and 
technical  support  for  that  software, 
which  is  designed  to  run  on  IBM- 
compatible  personal  computers  (PCs). 
Mortgagees  will,  however,  need  to 
provide  their  own  PCs  and  Internet 
connections.  Mortgagees  that  do  not 
choose  to  initiate  Internet  access  for 
themselves  may  contract  with  another 
entity  or  individual  to  act  on  their 
behalf  to  report  the  data  electronically. 
HUD  believes  that  this  is  not  likely  to 
be  necessary  in  most  cases. 

One  of  HUD's  primary  concerns  is  the 
costs  mortgagees  may  incur  in 
establishing  Internet  access  if  they  have 
not  already  done  so.  For  this  reason, 
HUD  has  decided  to  allow  for  a 
staggered  implementation  of  this 
rulemaking,  under  which  smaller 
mortgagees  will  have  more  time  to 
comply  with  the  new  electronic 
reporting  requirements.  HUD  believes, 
however,  that  electronic  tracking  of  the 
default  and  reinstatement  data  generally 
will  reduce  costs  for  mortgagees.  HUD 
has  field-tested  electronic  submission  of 
this  data  on  a  voluntary  pilot  basis  with 
a  number  of  mortgagees,  and  has 
received  generally  favorable  responses. 

While  HUD  hopes  to  begin 
implementing  the  electronic  reporting 
requirements  in  this  rule  right  away  (in 
accordance  with  the  staggered 
implementation  schedule  in  §  200.121 
of  this  rule),  HUD  encourages 
mortgagees  to  comply  with  these 
requirements  volimtarily  to  the  extent 
possible,  in  order  for  the  mortgagees  and 
HUD  to  realize  an  early  advantage  of 
cost  savings. 

II.  May  13, 1998  Proposed  Rule 

HUD  published  a  proposed  rule  on 
May  13,  1998  (63  FR  26702)  to  solicit 
public  comments  on  the  electronic 
submission  of  required  data  by 
multifamily  mortgagees,  as  described 
above.  The  deadline  for  public 
comments  was  July  13, 1998.  HUD 
received  no  public  conunents  in 
response  to  the  proposed  rule.  This  final 
rule  adopts,  therefore,  the  provisions  of 
the  proposed  rule  without  change. 

in.  Regulatory  Amendments 

This  document  amends  the 
regulations  in  24  CFR  parts  200  and  207 
related  to  multifamily  housing  mortgage 


insurance,  in  order  to  require 
mortgagees  with  insured  multifamily 
mortgage  loans  to  submit  information 
reporting  mortgage  delinquencies, 
defaults,  reinstatements,  assignment 
elections,  and  withdrawals  of 
assignment  elections  electronically, 
rather  than  in  writing  on  Form  HUD- 
92426.  Specifically,  this  rule  amends 
the  regulations  as  follows: 

(1)  This  rule  adds  a  new  subpart  B  to 
part  200,  entitled  "Electronic 
Submission  of  Required  Data  for 
Mortgage  Defaults  and  Mortgage 
Insurance  Claims  for  Insured 
Multifamily  Mortgages."  The  provision 
in  this  new  subpart  B  requires 
multifamily  mortgagees  to  submit  the 
data  electronically,  and  it  provides  the 
staggered  schedule  of  effectiveness.  As 
mentioned  above,  HUD  will  allow 
smaller  mortgagees  (i.e.,  those  with 
fewer  insured  mortgage  loans)  more 
time  to  comply  with  the  electronic 
submission  requirements.  This  new 
subpart  also  provides  for  an  exception 
to  the  electronic  submission 
requirements,  subject  to  HUD  approval, 
for  very  small  mortgagees  for  which 
compliance  would  represent  a  financial 
hardship. 

(2)  This  document  also  makes  several 
conforming  changes  to  the  current 
requirements  in  part  207.  In  §  207.256, 
which  requires  mortgagees  to  notify 
HUD  of  defaults,  this  document  requires 
mortgagees  to  notify  HUD  in  the  manner 
prescribed  in  the  new  subpart  B  of  part 
200,  rather  than  in  writing.  This 
document  similarly  amends  §  207.256a, 
which  requires  mortgagees  to  notify 
HUD  if  a  mortgage  loan  is  reinstated, 
and  §  207.258,  which  requires 
mortgagees  to  notify  HUD  if  they  elect 
to  assign  a  mortgage  to  HUD  or  to 
acquire  a  property  and  convey  title  to 
HUD. 

rv.  other  Matters 

Paperwork  Burden 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520),  and  assigned  0MB  control 
number  2502-0041.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  imless  the  collection 
displays  a  valid  control  number. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
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that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  electronic 
submission  requirements  in  this  rule 
should  reduce  burden  and  costs  for  all 
mortgagees.  As  stated  above,  HUD  will 
also  reduce  the  burden  on  mortgagees 
by  providing  the  software  and  technical 
support  necessary  to  facilitate  the 
electronic  submission  requirements. 
HUD  has  determined,  therefore,  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Environmental  Impact 

This  rule  is  categorically  excluded 
from  environmental  review  ujider  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321).  The  addition  to  part  200 
of  the  new  subpart  B  falls  within  the 
exclusion  provided  by  24  CFR 
50.19(c)(1),  in  that  it  does  not  direct, 
provide  for  assistance  or  loan  and 
mortgage  insurance  for,  or  othenvise 
govern  or  regulate,  real  property 
acquisition,  disposition,  leasing, 
rehabilitation,  alteration,  demolition,  or 
new  construction,  or  estabhsh,  revise,  or 
provide  for  standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy.  The 
amendments  to  part  207  are 
categorically  excluded  under  24  CFR 
50.19(c)(2),  because  they  amend  an 
existing  docimient,  fuid  the  existing 
document  as  a  whole  does  not  fall 
within  the  exclusion  in  24  CFR 
50.19(c)(1),  but  the  amendments  by 
themselves  do  so. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  This  rule 
relates  only  to  the  manner  in  which 
mortgagees  submit  required  information 
to  HUD,  and  it  does  not  affect  the 
federalism  concerns  addressed  in  the 
Order.  As  a  result,  this  rule  is  not 
subject  to  review  imder  the  Order. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  14.155. 

List  of  Subjects 

24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportunity.  Fair  housing.  Home 


improvement.  Housing  standards.  Lead 
poisoning.  Loan  programs — housing  and 
community  development.  Minimum 
property  standards.  Mortgage  insurance. 
Organization  and  functions 
(Government  agencies),  Penalties, 
Reporting  and  recordkeeping 
requirements.  Social  security, 
Unemployment  compensation,  Wages. 

24  CFR  Part  207 

Manufactured  homes.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements.  Solar  energy. 

Accordingly,  24  CFR  Chapter  II  is 
amended  as  follows: 

PART  200— INTRODUCTION  TO  FHA 
PROGRAMS 

1.  The  authority  citation  for  24  CFR 
part  200  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1701-1715z-18;  42 
U.S.C.  3535(d). 

2.  In  part  200,  a  new  subpart  B, 
consisting  of  §§  200.120  through 
200.121,  is  added  to  read  as  follows: 

Subpart  B — Electronic  SutHnlssion  of 
Required  Data  for  Mortgage  Defauits  and 
Mortgage  Insurance  Ciaints  for  Insured 
Multifamily  Mortgages 

Sec. 

200.120  Purpose  and  applicability. 

200.121  Requirements  and  effectiveness. 

§200.120    Purpose  and  applicability. 

(a)  Purpose.  The  purpose  of  this 
subpart  B  is  to  require  mortgagees  of  all 
multifamily  projects  whose  mortgages 
are  insured  or  coinsured  by  HUD  to 
submit  electronically  information 
regarding  mortgage  delinquencies, 
defaults,  reinstatements,  elections  to 
assign,  and  withdrawals  of  assignment 
elections,  and  related  information,  as 
that  information  is  required  by  24  CFR 
part  207  and  Form  HUD-92426  (which 
is  available  at  the  Department  of 
Housing  and  Urban  Development,  HUD 
Customer  Service  Center,  451  7th  Street, 
SW,  Room  B-lOO,  Washington,  DC 
20410;  telephone  (800)  767-7468). 

(b)  Applicability.  This  subpart  applies 
to  all  HUD  multifamily  mortgage 
insurance  and  coinsurance  programs. 

§  200.121    Requirements  and  effectiveness. 

(a)  Multifamily  mortgagees,  which  are 
required  by  24  CFR  part  207  to  report 
mortgage  deUnquencies,  defaults, 
reinstatements,  assignment  elections, 
withdrawals  of  assigrunent  elections, 
and  related  information,  must  submit 
this  information  electronically,  over  the 
Internet,  in  accordance  vyith  the 
following  schedule  of  effectiveness: 

(1)  Mortgagees  having  70  or  more 
insured  mortgage  loans  must  comply 


with  this  section  by  no  later  than  March 
1,  1999; 

(2)  Mortgagees  having  from  26  to  69 
insured  mortgage  loans  must  comply   " 
with  this  section  by  no  later  than 
January  1,  2000; 

(3)  Mortgagees  having  frxjm  11  to  25 
insured  mortgage  loans  must  comply 
with  this  section  by  no  later  than 
January  1,  2001; 

(4)  Mortgagees  having  10  or  fewer 
insured  mortgage  loans  must  comply 
with  this  section  by  no  later  than 
January  1,  2002. 

(b)  Exception.  On  or  after  January  1, 
2002,  mortgagees  that  hold  or  service 
fewer  than  10  multifamily  mortgages 
may  continue  to  report  mortgage 
delinquencies,  defaults,  reinstatements, 
assignment  elections,  withdrawals  of 
assignment  elections,  and  related 
information  in  writing  on  Form  HUD- 
92426  only  with  specific  HUD  approval. 
HUD  will  grant  such  approval,  upon 
application  by  the  mortgagee,  for 
reasons  of  hardship  due  to  insufficient 
financial  resources  to  purchase  the 
required  hardware  and  Internet  access. 

(c)  HUD  will  not  accept  reports  of 
information  regarding  defaults, 
reinstatements,  assignment  elections, 
and  related  information  in  a  manner 
that  is  not  in  accordance  with  this 
section.  Failure  on  the  part  of 
mortgagees  to  report  this  information  as 
required  by  24  CFR  part  207  and  this 
section  may  result  in  HUD's  application 
of  the  sanctions  and  surcharges 
specified  in  24  CFR  part  207. 

PART  207— MULTIFAMILY  HOUSING 
MORTGAGE  INSURANCE 

3.  The  authority  citation  for  24  CFR 
part  207  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1701z-ll(e),  1713, 
and  1715b;  42  U.S.C.  3535(d). 

4.  Section  207.256  is  revised  to  read 
as  follows: 

§207.256    Notice. 

(a)  If  the  default  as  defined  in 

§  207.255  is  not  cured  within  the  30 
days  grace  period,  the  mortgagee  must, 
within  30  days  thereafter,  notify  the 
Commissioner  of  such  default,  in  the 
manner  prescribed  in  24  CFR  part  200, 
subpart  B. 

(b)  Notwithstanding  §  207.255(a)(2). 
the  mortgagee  must  give  notice  to  the 
Commissioner,  in  the  manner 
prescribed  in  24  CFR  part  200,  subpart 
B,  of  the  failure  of  the  mortgagor  to 
comply  with  such  covenant,  regardless 
of  the  fact  the  mortgagee  may  not  have 
elected  to  accelerate  the  debt. 

5.  Section  207.256a  is  revised  to  read 
as  follows: 
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§  207.256a 
mortgage. 


Rdinstatement  of  defaulted 


If.  after  defi 
completion  o 
the  mortgagoi 
insurance 
had  not 


shall 


ult  and  prior  to  the 
foreclosure  proceedings, 
cures  the  default,  the 
continue  as  if  a  default 
occuijred,  provided  the 

ves  notice  of  reinstatement 
Commi  ssioner,  in  the  manner 

24  CFR  part  200.  subpart 


mortgagee  gi 
to  the 

prescribed  in 
B. 

-  6.  Section  2  07.258  is  amended  by 
revising  paraf  raphs  (a)  and  (b)(1).  to 
read  as  follow  s 


§  207.258    Insurance  claim  requirements. 

(a)  Alternative  election  by  mortgagee. 
When  the  mortgagee  becomes  eligible  to 
receive  mortgage  insurance  benefits 
pursuant  to  §  207.255(c),  it  must,  within 
45  days  thereafter,  give  the 
Commissioner  notice,  in  the  manner 
prescribed  in  24  CFR  part  200.  subpart 
B.  of  its  intention  to  file  an  insurance 
claim  and  of  its  election  either  to  assign 
the  mortgage  to  the  Commissioner,  as 
provided  in  paragraph  (b)  of  this 
section,  or  to  acquire  and  convey  title  to 
the  Commissioner,  as  provided  in 
paragraph  (c)  of  this  section. 

(b)*   *  * 


(1)  Notice  of  assignment.  On  the  date 
the  assignment  of  the  mortgage  is  filed 
for  record,  the  mortgagee  must  notify 
the  Commissioner,  in  the  manner 
prescribed  in  24  CFR  part  200,  subpart 
B.  of  such  assignment,  and  must  also 
notify  the  FHA  Comptroller  by  telegram 
of  such  recordation. 
***** 

Dated:  January  22, 1999. 
William  C.  Apgar, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner 
(PR  Doc.  99-2182  Filed  1-28-99;  8:45  am) 
BILUNG  CODE  4210-27-P 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Traiksit  Administration 

Urban  Magnetic  Levitation  Transit 
Technology  Development  Program 


AGENCY 

(FTA). 


action: 
proposals 


Federal  Transit  Administration 
Notite  and  solicitation  of 


SUMMARY:  Th  is  Notice  announces 
establishmer  t  of  a  new  urban  magnetic 
levitation  transit  technology 
development  program  ("Urban  Maglev 
Program")  inj  the  Federal  Transit 
Administration  (FTA),  describes  the 
statutory  bases  of  the  program,  solicits 
proposals  from  eligible  entities,  and 
solicits  comments  on  the  overall 
program  design.  Sections  1218  and 
3015(c)  of  th(  I  Transportation  Equity  Act 
for  the  21st  Century  ("TEA-21"),  signed 
into  law  by  President  Clinton  on  June  9, 
1998.  create  I  wo  new  sections  in  Titles 
23  and  49  of  he  United  States  Code 
(322  and  301  >,  respectively)  authorizing 
the  FTA  to  si  pport  further  development 
of  magnetic  li  jvitation  technologies  for 
potential  application  in  the  U.S.  mass 
transit  industry.  Section  1218  authorizes 
a  total  of  $5  nillion  dollars  over  the  six 
year  life  of  Tl  iA-21  to  research  and 
develop  low  i  ipeed  superconductive 
Maglev  technology.  Subsection  3015(c) 
authorizes  $5  million  per  year  for  the  6 
years  to  carry  out  a  broad  Maglev 
technology  ddvelopment  program.  [Note 
that  TEA-21  dso  adds  provisions  in  23 
U.S.C.  Section  1218  for  a  high  speed 
Maglev  progr  im,  which  is  being 
managed  by  t  le  Federal  Railroad 
Administrati<  in  (FRA).] 

DATES:  Propoi  als  (8  copies)  must  be 
received  by  March  15. 1999. 

ADDRESSES:  Proposals  shall  be 
submitted  to:  Office  of  Research. 
Demonstratio  1.  and  Innovation  (TRI-1). 
Federal  Transit  Administration.  400 
Seventh  Stre^,  SW,  Room  9401. 
Washington.  DC  20590.  Attn:  Edward 
Thomas.  Associate  Administrator,  and 
shall  reference  Urban  Maglev. 

PUBLIC  MEETING:  A  public  meeting  will 
be  held.  open|to  all  interested  parties,  to 
discuss  and  comment  on  the  FTA's 
Urban  Maglev  Program.  The  purpose  of 
the  meeting  isj  to  outline  the  Urban 
Maglev  Program,  to  receive  comments 
and  suggestions  on  the  program  from 
meeting  attendees,  and  to  answer 
questions.  Thi  meeting  will  take  place 
on  February  3|  1999.  from  9  a.m.  to  12 
noon.  The  meeting  will  be  held  in  room 
2201  at  the  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington,  I)C  20590. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Tony  Yen.  Deputy  Associate 
Administrator.  Office  of  Research, 
Demonstration,  and  Innovation,  (TRI-2), 
at  (202)  366-4047,  or  Timothy  J. 
Johnson.  Office  of  Technology.  (TRI-20) 
at  (202)  366-0212. 

The  public  is  invited  to  submit 
written  comments  on  this  notice. 
Written  comments  should  refer  to  the 
docket  number  appearing  at  the  top  of 
this  notice  and  be  submitted  to  the 
Docket  Clerk.  U.S.  DOT  Dockets.  Room 
PL-401,  Nassif  Building.  400  Seventh 
Street,  SW.  Washington.  DC  20590.  All 
comments  received  will  be  available  a*, 
the  above  address.  Docket  hours  at  the 
Nassif  Building  are  Monday  through 
Friday,  10  a.m.  to  5  p.m.,  excluding 
Federal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
envelope  or  postcard. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  by  using  the 
univeral  resource  locator  (URL):  http:// 
dms.dot.gov.  It  is  available  24  hours 
each  day.  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communication  software  from 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Federal  Register's  home  page  at:  http:/ 
/www.nara.gov/fedreg  and  die 
Government  Printing  Office's  database 
at:  http://access.gpo.gov/nara. 
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I.  Introduction 

The  overall  objective  of  the  program 
is  to  develop  magnetic  levitation 
technology  that  is  a  cost  effective, 
reliable,  and  environmentally  sound 
transit  option  for  urban  mass 
transportation  in  the  United  States.  It  is 
expected  that  Federal  funding  would  be 
used  to  develop  U.S.  components  and 
technology.  It  is  envisioned  that  funded 
projects  will  include  the  design  of  an 
Urban  Maglev  system  and  the 
development  and  demonstration  of 
advanced  hardware  subsystems  to  verify 


advanced  technology  aspects  of 
proposed  system  concepts.  The  system 
design  cein  be  derived  from  integrating 
existing  subsystem  technologies  (to 
create  a  new  system)  or  by  improving  an 
existing  system  using  advanced 
technologies.  Foreign  technology 
transfer  from  abroad  is  permitted,  if  it 
ultimately  results  in  a  U.S.  technology 
system.  FTA  views  a  total  Maglev 
system  as  composed  of  six  principal 
subsystems,  namely:  levitation, 
propulsion,  power  collection, 
communications  &  control,  guideway 
design,  and  vehicle  design.  While 
funded  projects  must  retain  a  research 
and  development  purpose  to  overcome 
critical  technology  gaps,  the  emphasis  is 
on  funding  deployable  technologies, 
including  the  ultimate  participation  of 
an  end-user. 

FTA's  Urban  Maglev  Program  will 
combine  the  two  statutory  provisions 
into  a  single  program  to  consider  all 
applicable  Maglev  technologies.  The 
program  will  be  imdertaken  in  phases  to 
ensure  that  proposed  system  concepts 
have  been  thoroughly  evaluated  before 
further  FTA  financial  support  for  system 
development  and  deployment  phases  is 
committed.  Any  deployment  activity 
will  be  consistent  with  the  Metro 
Planning  Process  as  stated  in  49  U.S.C. 
5303-5  and  23  CFR  450. 

The  Urban  Maglev  Program  will  be 
organized,  funded,  and  undertaken  in 
discrete  phases  which  consist  of:  (1) 
Evaluation  of  Proposed  System  Concept, 
(2)  Prototype  Subsystems  Development, 
and  (3)  System  Integration  and 
Deployment  Plaiming.  After  the 
completion  of  each  project  phase.  FTA 
will  conduct  an  evaluation  to  ensure 
that  all  milestones  and  deliverables 
stated  by  the  funding  recipient  have 
been  met  and  that  the  project  remains 
consistent  with  the  overall  objectives  of 
FTA's  Urban  Maglev  Program.  To  the 
maximum  extent  practicable, 
evaluations  will  involve  peer  review, 
including  staff  from  potential  end  users. 
Given  the  different  state  of  Maglev 
technology  development  of  potential 
offerors,  the  amount  of  time  needed  to 
complete  each  phase  of  the  program 
may  vary.  The  current  funding  level  is 
estimated  to  be  sufficient  to  accomplish 
phases  1.  2  and  3.  However,  an 
adjustment  to  the  requirements  of  the 
program  phases  may  need  to  be  made 
depending  on  the  offeror's  proposal,  the 
number  of  projects  fimded,  and  future 
funding  appropriations.  Decisions  to 
proceed  with  phases  2  and  3  will  be 
based  on  successful  completion  of  phase 
1  project  milestones,  availability  of 
program  funds,  and  approval  by  the 
FTA  Administrator  (see  section  VI  for 
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proposal  requirements  for  phases  1,2, 
and  3). 

II.  Background 

Magnetic  Levitation  (Maglev)  is  an 
advanced  transport  technology  in  which 
magnetic  forces  lift,  propel,  and  guide  a 
vehicle  over  a  specially  designed 
guideway.  Maglev  systems  reduce  the 
need  for  many  mechanical  parts, 
thereby  minimizing  maintenance  costs, 
reducing  noise,  and  improving 
reliabiUty.  Further,  since  the  vehicle 
does  not  physically  touch  the  guideway, 
Maglev  systems  appear  to  have  the 
potential  to  perform  well  in  areas  where 
snow  and  icy  conditions  occur.  In  these 
conditions,  Maglev  systems  may  be  able 
to  negotiate  steeper  grades  than  a 
conventional  type  of  fixed  guideway 
system.  These  performance 
characteristics  enable  Maglev  to  provide 
safe,  efficient,  and  environmentally 
sound  mass  transit  services  in  areas 
where  conventional  technology  may  not 
perform  as  well. 

Many  Maglev  concepts  exist.  Design 
options  exist  for  most  of  the  critical 
subsystems  including:  levitation, 
propulsion,  power  systems,  guideway 
structure,  vehicle  structure,  and 
commimication  and  control  subsystems. 
The  two  principal  means  of  levitation 
are  electromagnetic  suspension  (EMS), 
which  uses  attractive  magnetic  forces  to 
hold  the  vehicle  close  to  the  underside 
of  its  guideway,  and  electrodynamic 
suspension  (EDS),  which  uses  repulsive 
magnetic  forces  to  hold  the  vehicle  just 
above  its  guideway.  EMS  systems  have 
virtually  no  magnetic  flux  radiation, 
whereas  EDS  systems  have  more  due  to 
the  higher  magnetic  field  strtmgths 
needed  for  the  "repulsive"  levitation 
approach.  Among  these  two  means  of 
levitation,  there  are  several  design 
choices,  which  include:  type  of  magnet 
(superconductive,  permanent  magnet,  or 
resistive  electromagnets),  magnet  core 
material  (air  vs.  iron),  and  type  of 
current  excitation  of  coil  (DC  vs.  AC). 

Maglev  system  concepts  have 
undergone  varying  degrees  of  research 
and  development  both  in  the  United 
States  and  abroad  with  most  research 
focusing  on  high  speed  applications. 
Several  high  speed  technologies  appear 
ready  for  deployment.  While  there  are 
no  high  or  low  speed  systems  cxirrently 
operating  in  the  Uruted  States,  it 
appears  that  several  viable  technologies 
exist  in  this  country.  The  existence  of 
these  technologies,  coupled  with  the 
need  to  relieve  congestion  in  highly 
populated  urban  and  surrounding 
metropolitan  areas,  appears  to  ofTer 
significant  partnership  opportunities  for 
both  the  private  and  public  sectors. 


III.  TEA-21  Authorized  Projects 

Low  Speed  Project 

Section  1218  of  TEA-21  (as  amended 
by  section  9003  of  the  TEA-21 
Restoration  Act)  establishes  a  "Low 
Speed  Project"  in  subsection  322(i)  of 
Title  23  U.S.C.  (Highways),  focusing  on 
low-speed  technology  development. 
Subsection  322(i)  authorizes  $5  miUion 
in  funding  to  be  made  available  for  the 
research  and  development  of  low-speed 
superconductivity  magnetic  levitation 
technology  for  public  transportation 
purposes  in  urban  areas  to  demonstrate 
energy  efficiency,  congestion  mitigation, 
and  safety  benefits.  In  addition, 
322(i)(2)(A)  states:  "there  are  authorized 
to  be  appropriated  from  the  Highway 
Trust  Fund  (other  than  the  Mass  Transit 
Account)  to  carry  out  this  subsection 
such  sums  as  are  necessary  for  each  of 
fiscal  years  2000  through  2003." 

Advanced  Technology  Pilot  Project 

Section  3015  of  TEA-21  (as  amended 
by  section  9009  of  the  TEA-21 
Restoration  Act)  defines  a  project 
similar  to  the  low-speed  project  defined 
above.  The  main  difference  is  that 
superconductivity  need  not  be  used,  but 
is  not  excluded.  TEA-21  makes 
available  for  Fiscal  Years  1998  through 
2003,  $5,000,000  per  fiscal  year  to 
develop  low  speed  magnetic  levitation 
technology  for  public  transportation 
purposes  in  urban  areas  to  demonstrate 
energy  efficiency,  congestion  mitigation, 
and  safety  benefits. 

FTA  intends  to  combine  these  two 
statutory  efforts  into  a  comprehensive 
Urban  Maglev  Program  that  includes 
research,  development  and  assessment 
of  applicable  Maglev  technologies. 

rV.  Program  Vision,  Goal,  and 
Objectives 

Vision 

Develop  American  magnetic  levitation 
technology  to  improve  urban  mass 
transportation. 

Strategic  Goals 

Develop  an  advanced  technology 
Urban  Maglev  system  that  will  advance 
mobility  and  accessibility  strengthen 
America's  economic  grow^th  and  trade. 

In  support  of  this  strategic  goal, 
specific  outcome  goals  of  the  Urban 
Maglev  Program  include:  encouraging 
regional  and  local  development  through 
joint  activity,  and  developing  the  latest 
technology  for  the  Nation's  transit 
systems. 

Technical  Objectives 

(1)  Develop  a  base  of  knowledge  on 
Urban  Maglev  low  speed  technology 
supportive  of  eventual  deployment. 


including  a  full  system  design  and 
advanced  technology  hardware 
development  and  demonstration; 

(2)  Enhance  one  or  more  of  the 
following  critical  Maglev  subsystems 
using  advanced  technologies: 

•  Levitation 

•  Propulsion 

•  Power  Supply  and  Etelivery 

•  Communication  &  Control 

•  Guideway  design 

•  Vehicle  design 

•  Other  critical  vehicle  and/or 
guideway  subsystems  as  identified 

(3)  Integration  of  a  Maglev  system 
design,  including  fleet  operations, 
safety,  inter-vehicle  communication  and 
control  systems,  and  subsystems 
integration: 

(4)  Evaluate  and  optimize  a  full  scale 
demonstration  system  design  with 
respect  to: 

•  Cost  (both  construction  and 
operation) 

•  System  Reliability 

•  Maintenance  and  other  operational 
requirements 

•  Safety  Benefits  and  Congestion 
Mitigation  Potential 

•  Energy  efficiency  " 

•  Other  critical  evaluation  criteria  as 
identified 

(5)  Demonstrate  low  speed  magnetic 
levitation  technologies: 

•  Demonstrate  the  feasibility  of  a  low 
speed  Urban  Maglev  system 

•  Application  identification  and  end 
user  participation 

•  Deployment  Site  Identification/ 
Planning 

V.  Program  Description 

Project  Phases 

The  Urban  Maglev  program  is  a 
deployment-oriented  technology 
development  program.  The  emphasis 
will  be  on  funding  a  project  or  projects 
that  incorporate  advanced  technologies 
in  a  Maglev  system  design,  but  yet 
retain  the  attractive  characteristics 
needed  for  deployment  including  low 
cost,  high  reliability,  energy  efficiency, 
congestion  mitigation,  and  safety. 

It  is  envisioned  that  the  majority  of 
effort  for  funded  project  groups  would 
be  spent  in  phases  2  and/or  3.  Phase  1 
is  intended  to  be  a  concept  evaluation 
phase  and  should  take  no  more  than  one 
year  to  complete.  Note  however,  that 
decisions  to  proceed  with  subsequent 
phases  is  at  the  option  of  the  FTA,  and 
will  be  based  on  successful  completion 
of  project  milestones,  availability  of 
program  funds,  and  approval  of  the  FTA 
Administrator. 

The  amount  of  time  spent  on  phase  2 
and  3  activities  is  expected  to  be 
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significant,  probably  on  the  order  of  2  to 
3  years  for  eachjphase.  Exactly  how 
much  time  is  spjent  in  phase  2  versus 
phase  3  will  desend  on  the  scope  of 
work  of  the  funjed  proposal(s).  For 
groups  upgrading  an  existing  system 
concept  with  advanced  technologies. 
more  time  may  be  spent  in  phase  2 — 
Prototype  Subsystem(s)  Development. 
For  a  project  attempting  to  integrate 
existing  advanced  technology 
subsystems,  moje  time  might  be  spent 
in  phase  3,  Systpm  Integration.  FTA's 
intent  is  to  design  a  program  that  is 
flexible  enough  to  accommodate  various 
approaches  to  designing,  developing, 
and  demonstrating  Maglev  system 
technologies. 

Phase  1:  Evaluaion  of  Proposed  System 
Concept 

In  phase  1.  fu  iding  recipients  will 
perfo-m  further  development  of  their 
proposed  Magle  v  system  such  that  the 
proposed  systeiti  concept  can  be  fully 
evaluated  by  thf  FT  A.  Note  that  the 
phrase  "proposed  Maglev  system" 
means  the  comjilete  full-scale 
demonstration  system  concept  that  is 
planned  for  development  by  the  funding 
recipient,  not  jilst  the  improved 
advanced  technology  portions.  The 
emphasis  in  thit  phase  would  be  to 
bring  the  proposed  Maglev  system 
concept  to  the  pioint  where  it  could  be 
prese'ited,  studied  and  assessed  by  FTA 
and  Others  involved  in  the  program  such 
as  a  peer  review^  group.  In  addition,  an 
end-user  would]  be  identified. 

It  is  envisioned  that  phase  1  activities 
would  include:  | 

•  A  projection  of  overall  system 
performance  and  a  preliminary  design 
for  the  proposed  full  scale 
demonstration  system  concept.  System 
performance  is  lo  be  estimated  in  the 
areas  of:  energy  efficiency,  safety, 
congestion  mitigation,  reliabiUty, 
maintainabilitylpower  requirements, 
total  system  coat  (design  and 
construction),  apd  other  critical 
performance  miasures  as  defined.  The 
preliminary  design  should  include  the 
guideway  and  vlehicle  systems,  and 
other  subsystenis  as  defined.  It  is 
envisioned  thatlcomputer  modeling  and 
simulation  would  be  used  by  the 
funding  recipient  to  estimate  and 
project  overall  System  performance  and 
to  present  the  pi-eliminary  design  for  the 
overall  system.  | 

•  Documentation  (for  evaluation 
purposes)  of  allj  assumptions  and 
methodology  uied  to  project  and 
estimate  the  system  performance  and  in 
forming  the  pre  iminary  design  for  the 
proposed  systei  n  concept. 


•  Identification  and  analysis  of  key 
risk  elements  (technical)  associated  with 
the  proposed  project. 

•  Provide  a  "letter  of  interest"  fi'om 
end-user(s) 

Phase  2:  Prototype  Subsystem(s) 
Development 

In  phase  2.  funding  recipients  will 
complete  the  development  of  proposed 
advanced  technology  portions  of  the 
overall  Maglev  system  design.  For 
example,  if  the  funding  recipient 
proposed  an  improved  Maglev  system 
using  superconductive  technology,  the 
principal  subsystem  and  all  other 
subsystems  affected  by  this  new 
advanced  technology  would  be 
developed  during  this  Phase  of  the 
program.  Appropriate  demonstration 
hardware  would  be  completed  during 
this  program  phase.  In  addition,  a 
Commercialization  Plan  explaining  the 
proposed  application  and  market  for  the 
overall  system  will  be  required. 

Key  activities  of  this  phase  would 
include: 

•  Completion  of  a  functional 
specification  of  the  prototype  advanced 
technology  subsystem(s) 

•  Completion  of  advanced  technology 
hardware  subsystem{s)  where 
improvements  are  proposed  and  warrant 
prototypes  for  testing  and  verification 

•  Demonstration  of  advanced 
hardv  .j^  subsystem(s)  technology 

•  Commercialization  Plan  with 
potential  end-user(s)  involvements 

Phase  3:  System  Integration  and 
Deployment  Planning 

In  phase  3,  funding  recipients  will 
integrate  the  completed  advanced 
technology  portions  of  their  proposed 
design  to  form  an  overall  Maglev 
system.  In  addition,  deployment 
planning  activities  would  commence  in 
this  phase.  A  specific  deployment  site 
would  be  identified  and  environmental 
assessment  activities  would  be  initiated. 
It  is  envisioned  that  the  end-user, 
identified  in  phase  1,  would  take  an 
active  role,  working  with  funding 
recipients  to  further  advance  the  project 
in  these  areas. 

Key  activities  for  phase  3  include: 

•  Completion  of  functional 
specifications  for  a  full-scale 
demonstration  system  whereby  a 
potential  user  can  commit  itself  to 
procure  the  system 

•  Full-scale  computer  modeling  and 
simulation  to  demonstrate  and  verify 
system  operations 

•  Identification  of  a  specific 
deployment  site 

•  Environmental  Assessment 
Potential  Future  Program  Activities: 

Demonstration  System  Deployment.  The 


end-user  would  continue  working  with 
a  funding  recipient  to  further  advance 
the  project.  The  designated  operator/ 
user  would  oversee  efforts  to  advance 
the  selected  project,  complete  detailed 
engineering  designs,  complete  site- 
specific  deployment  and  planning 
activities,  finance,  equip,  and  construct 
a  full-scale  project. 

Additional  Program  Activities 

Technology  Assessment 

FTA  will  conduct  a  technology 
assessment  of  existing  Maglev 
technologies.  The  results  of  the 
assessment  v«ll  be  used  by  FTA  to 
guide  its  program  and  as  an  aid  in 
evaluating  technologies.  The  assessment 
will  review  the  critical  subsystems, 
assessing  their  state  of  development  as 
well  as  evaluating  these  subsystems  as 
to  their  applicability  for  low  speed 
applications.  There  are  many  possible 
systems  that  can  be  conceptualized.  The 
technologies  of  interest  for  this  program 
are  those  that  are  partially  or  fully 
developed,  such  that  a  demonstration 
system  could  be  initiated  within  the 
timeframe  covered  by  TEA-21. 

Generic  technologies  will  be  assessed 
with  certain  urban  applications  in  mind, 
i.e.,  it  is  envisioned  that  the  system 
designed  will  either  be  a  short  distance 
automated  type  intra-city  shuttle,  edge 
city  or  intra-suburban  shuttle,  or  a  larger 
scale  suburban  to  downtown  city  center 
type  system.  The  technologies  and 
associated  applications  that  have  the 
greatest  potential  to  demonstrate  energy 
efficiency,  safety  benefits,  congestion 
mitigation,  high  reliability, 
environmental  benefits,  and  cost 
effectiveness,  within  the  context  of 
these  applications,  will  be  strong 
candidates  for  further  development 
funding. 

VI.  Applications 

1.  Eligibility  Requirements 

The  applicant  must  consist  of  a  for- 
profit  U.S.  company  and  may  include 
one  or  more  of  the  follov«ng: 

(a)  A  public  or  private  educational  or 
research  organization  located  in  the 
United  States,  and/or 

(b)  A  state  or  local  public  body 
eligible  to  receive  FTA  assistance,  and/ 
or 

(c)  A  non-U. S  company,  educational 
or  research  organization. 

The  above  entities  may  enter  into  a 
consortium  or  other  type  of  joint 
venture  suitable  for  the  FTA  Joint 
Partnership  Program  as  stated  in  Section 
3015  of  TEA-21. 
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2.  Content  of  Proposals 

Each  proposal  should  contain 
information  detailing  the  Management, 
Technical,  and  Financial  aspects  needed 
to  accomplish  phase  1  of  the  proposed 
project.  For  phases  2  and  3,  the  proposal 
should  provide  a  detailed  summary  of 
work  activities  proposed  for  these 
phases.  The  proposal  should  be  a 
comprehensive,  accurate,  and  effective 
presentation.  Eight  (8)  copies  of  the 
proposal  shall  be  submitted.  No  more 
than  50  pages  (using  12  point  font  or 
larger),  each  numbered  at  the  bottom, 
shall  be  contained  within  the  proposal. 
Proposals  containing  more  than  the 
stated  number  of  pages  may  be  rejected 
by  the  FTA.  The  proposal  should  be 
spiral  bound  along  the  left  long  side, 
without  unnecessary  frills,  and 
organized  in  the  following  fashion  using 
tabbed,  numbered  separators  for  each 
section.  Note:  No  promotional  literature, 
brochiu^s,  etc.,  should  be  included.  The 
proposal  should  clearly  delineate 
project  activities  occurring  in  phase  1 . 
All  phase  1  milestones  should  be  clearly 
stated  and  Unked  to  a  Payment 
Schedule  keyed  to  these  payable 
milestones. 

Suggested  Contents  of  Proposal 

•  Cover:  Containing  the  Project  Title 

and  Proposer's  name  and  Address 

•  Executive  Summtuy  of  Proposal 

•  Overview  of  Proposer 

•  Transportation  experience  record  of 

all  entities  involved  in  the  project 

•  Phase  1  Project  Work  Plan 
— Project  Plan 

— Technical  Approach 

— Statement  of  Work 

— Schedule,  including  clearly  defined 
payable  milestones  and  deliverables 
for  Phase  1  (keyed  to  a  payment 
schedule) 

— Flow  Chart  (explaining  the 
sequencing  and  interrelationships 
of  the  work  tasks  graphically  for  all 
work  tasks  of  the  project) 

— Staffing  Table  (including  total  staff 
hours  for  the  proposer  and  its 
subcontractors  anticipated  for  each 
work  task) 

•  Phase  1  Project  Organization  and 

Management  Plan 
— Identification  of  Project  Manager 

and  key  personnel  associated  with 

each  work  task  for  the  entire 

project. 
— Staff  Chart  graphically  depicting 

Organization  and  Management  Plan 
— Resumes  of  key  project  management 

personnel  such  as  Project  Director, 

Deputy  Director,  Project  Manager, 

Task  Leaders,  etc. 

•  Phase  1  Financial  Information 
—Total  Cost  of  Project 


— Detailed  information  of  the 
percentage  of  Federal  and  non- 
Federal  cost  share  for  the  entire 
project.  For  the  non-Federal  share 
include  the  percentage  of  cash 
versus  in-kind  contributions.  All  in- 
kind  contributions  must  be 
described  in  detail,  including 
source(s) 

— Provide  a  cost  proposal  for  phase  1 
(see  Section  V  for  phase  1 
description) 

•  Phase  1  Milestone  Payment  Schedule 

(keyed  to  milestones  in  the  project 
work  plan  for  phase  1) 

•  Summary  of  worV  proposed  for 

phases  2  and  3,  including  an 
estimate  of  the  total  cost  for  phase 
2  and  3 

VII.  Selection  Process 


Evaluation 

FTA  anticipates  multiple  awards 
resulting  from  this  sohcitation.  In 
selecting  projects,  FTA  will  employ  the 
following  criteria  (order  of  criteria  does 
not  designate  priority): 

a.  Amount  and  quality  of  non-Federal 
Share:  (see  Section  VIII,  Funding) 

b.  The  correlation  between  the 
proposal  and  the  vision,  goals,  technical 
objectives,  and  overall  program 
description  articulated  by  FTA  in  this 
notice. 

c.  Management  capability;  the 
applicant  must  demonstrate  both  past 
experience  in  the  transportation 
industry,  and  the  capability  to  manage 
the  plaiming,  designing,  testing, 
refinement,  etc.  of  a  Maglev  system. 

d.  The  applicant  must  be  part  of  a 
team  with  demonstrated  capabilities  in 
the  area  of  mass  transportation,  and 
meet  the  technical  requirements  stated 
in  this  notice  and  possess  experience  in 
managing  large  dollar  value 
transportation  projects. 

e.  Demonstrate  that  the  proposed  Low 
Speed  Urban  Maglev  System  is  feasible 
for  deployment  in  an  urbanized  area 
and  that  the  proposed  Urban  Maglev 
System  will  fulfill  a  useful  pubhc 
transportation  need. 

f.  Demonstrate  that  all  major 
subsystems  of  the  proposed  Urban 
Maglev  System  concept  are  practical  to 
develop,  particularly  fi-om  a  cost 
perspective.  \ 

VIII.  Funding 

(a)  Non-Federal  Cost  Share 

FTA  is  seeking  a  50%  matching  cost 
share  for  projects  funded  under  this 
program.  The  matching  share  provided 
by  the  performer  (Federal  funding 
recipient)  may  consist  of  a  cash  and/or 
in-kind  match,  cash  being  considered  as 
higher  quality  match. 


The  performer  pays  for  all  of  the  costs 
of  each  project.  The  performer  is 
reimbursed  in  part  by  the  Government. 
The  portion  not  reimbursed  by  the 
Government  is  referred  to  as  cost  share. 
The  Government  expects  to  share  in  the 
costs  of  all  tasks  of  a  project.  The 
Government  evaluates  the  quality  of 
cost  share  in  the  following  terms: 

(b)  Quality  of  Non-Federal  Cost  Share 

High  Quality  Cost  Share 

These  are  financial  resources  that  will 
be  expended  by  the  award  recipients  on 
the  proposed  project's  Statement  of 
Work  (SOW)  and  will  be  subject  to  the 
direction  of  the  project  management 
team.  This  means  the  funds  the  non- 
Federal  participants  will  spend  for  man- 
hours,  materials,  new  equipment 
(prorated  if  appropriate),  subcontractor 
efforts  expended  on  the  project's  SOW, 
and  restocking  the  parts  and  materials 
consumed.  High  quality  cost  share  can 
include  new  independent  research  and 
development  efforts,  but  only  if  those 
funds  are  offered  by  the  proposers  to  be 
spent  on  the  SOW  and  subject  to  the 
direction  of  the  project  management 
team. 

Low  Quality  Cost  Share 

These  are  non-financial  resources  that 
will  be  expended  on  the  proposed 
project's  SOW  and  wrill  be  subject  to  the 
direction  of  the  project  management 
team.  This  is  typically  wear-and-tear  on 
in-place  capital  assets  like  machinery  or 
the  prorated  value  of  space  used  for  the 
project. 

Unacceptable  Cost  Share 

This  is  a  resource  that  either:  (1)  will 
not  be  expended  on  the  proposed 
project's  SOW,  or  (2)  will  not  be  subject 
to  the  direction  of  the  management  team 
as  discussed  above.  Unacceptable  cost 
share  will  be  subtracted  from  the 
proposer's  claimed  total  cost  for  the 
project,  and  the  required  industry  cost 
share  recalculated.  Unacceptable  Cost 
Share  examples  include: 
— Sunk  costs,  i.e.,  costs  incurred  before 

the  start  of  the  proposed  project; 
— Foregone  fees  or  profits; 
— Foregone  general  and  administrative 
costs  or  cost  of  money  applied  to  a 
base  of  independent  research  and 
development; 
— Bid  and  proposal  costs; 
— Value  claimed  for  intellectual 

property  or  prior  research; 
— Parallel  research  or  investment,  i.e. 
research  or  other  investments  that 
might  be  related  to  the  proposed 
project,  but  which  will  not  be  part  of 
the  SOW  or  subject  to  the  direction  of 
the  project  management  team. 
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Typically,  th(ese  activities  will  be 
undertaken  negardless  of  whether  the 
proposed  project  proceeds; 
— Off-budget  resources,  i.e.,  resources 
that  will  not  jbe  risked  by  the  proposer 
on  the  SOW.;  and  should  not  be 
considered  v^hen  evaluating  cost 
share. 


Joint  Partnership  Program  (JPP) 

Section  3015  of  TEA-21  authorizes  a 
new  Joint  Partnership  Program  for 
Deployment  of  Innovation  (JPP). 
Projects  determined  eligible  for  funding 
under  the  Urban  Maglev  Program  that 
meet  the  requirements  of  Section  3015 
and  FTA's  JPP  guidelines,  may  also  be 
considered  for  inclusion  under  that 


program.  For  further  details  on  the  JPP 
see  the  related  Federal  Register  Notice 
pubhshed  October  2. 1998,  Vol.  63  page 
53266. 

Issued  on;  January  26, 1999. 
Gordon  J.  Linton, 
Administrator. 
(FR  Doc.  99-2213  Filed  1-28-99;  8:45  am] 
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303-70 2432 

42  CFR 

409 3647 

410 3647 

424 3647 

484 3747.3764 

488 3747 

Proposed  Rules: 

Ch.  IV 69 

405....; 3474 

409 1784 

410 1784 

411 1784 

412 1784 

413 1784 

416 1785 

419 1784 

488 1785 

498 1784 

1003 1784 

43  CFR 

Proposed  Rules: 

4 1930,3262 


428 2870 

3100 2166 

3106 2166 

3130 2166 

3160 2166 

44  CFR 

65 1521.  3045 

67 1523,  3046 

Proposed  rules: 

61 3909 

67 1573,  3056 

206 3910 

45  CFR 

2506 4315 

Proposed  Rules: 

400 1159 

401 1159 

46  CFR 

Proposed  Rules: 

249 1175 

381 4382 

401 1585 

520 2615 

47  CFR 

0 2149 

1 4054 

2 2585 

21 4054 

25 2585 

54 2591 

68 3048 

73 995,  2858,  3650,  3873. 

3874,  4322 

74 4054,  4322 

76 2595 

90 3048 

Proposed  Rules: 

0 2461 

1 1 

2 1786,2462 

20 3478 

25 1786 

73 2461,3913 

76 2461 

90 1003,  3480 

48  CFR 

52 3195 

204 2595 

208 2595 

216 2595 

217 2595 

219 2595 

223 2595 

2^5 2595,2599 

237 2595 

242 2595 

246 2595 

247 2595 

252 2436,  2595,  2599 

253 2595.2600 

1201 2436 

1205 2436 

1206 2436 

1211 2436 

1213 2436,2595 

1215 2436 

1237 2436 

1253 „ 2436 

1 516 3875 

1552 3875 


IV 


1804 

1871 

5315 

ProposAd  Rules: 

Ch.  3 

14 

15 

17 

31 

52 , 

204 

212 

213 

252 

253 

829 

1537 

1552 


3(1 
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.1528 
.1529 
...995 


49CFR 


1344 

4258 

4258 

3617 

.3379,  4760 
17.3785,4258 

2617 

2617 

2617 

, 2617 

2617 

4607 

3060 

3060 


1 

555 

571 

581 

653 

654 

Proposed  Rules: 

171 70.  1789 


.2150,  3876 

2858 

2446 

2858 

425 

425 


177. 
178. 
180. 
229. 
230. 
231. 
232. 
572. 


70 

70 

70 

.3273 
.1791 
.3273 
.3273 
.4385 


50CFR 

18 1529,4328 

23 769 

100 1276 

229 3431 

300 13 

600 1316,  4030,  4599 

622 3624,3650 

630 4055 

648 427,  1139,  2600,  2601, 

4059 

660 45.  1316 

679 46,  50,  427,  428.  1539, 

3435.  3437,  3446,  3453, 

3651,3653.3658.3877, 

4602 

Proposed  Rules: 

17 821.2167,3913.3915, 


3923.  4607 

20 821 .  822 

21 822 


100 
227 
285 
600 
622 
630 
635 
644 


4604 

465 

3153 

3153 

2620 

3153 

3153 

3153 

648 471,  823,  2466.  3480. 

4065 

649 2708 

660 :..823.  1341.  2467,  4065 

678 3153 

679 2870 

697 2708 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
IrKlusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  29. 
1999 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Olives  grown  in — 
California;  published  1-28-99 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  IHealth 
Inspection  Service 

User  fees: 
Veterinary  services;  embryo 
collection  center  approval 
fees;  published  12-30-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Committees;  establishment, 
renewal,  termination,  etc.: 

Regional  Fishery 
Management  Councils; 
published  1-29-99 
Fishery  conservation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
South  Atlantic  snapper- 
grouper;  published  12- 
30-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution,  hazardous; 
national  emission  standards: 
Secondary  lead  smelters, 
new  and  existing; 
compliance  date 
extension,  etc.;  published 
1-29-99 
Hazardous  waste: 
Identification  and  listing — 

Exclusions;  published  1- 
29-99 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Azoxystrobin;  published  1- 
29-99 

Fenbuconazole;  published  1- 

29-99 
Lambda-cyhalothrin; 

published  1-29-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs: 


Laxative  products  (OTC) — 
Danthron  and 
phenolphttialein; 
reclassification;  tentative 
final  monograph; 
published  1-29-99 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 
Visa  waiver  pilot  program — 
Andora  et  al.;  published 
12-30-98 
NUCLEAR  REGULATORY 
COMMISSION 
Practice  rules: 
Domestic  licensing 
proceedings — 
High-level  radioactive 
waste  disposal  at 
geologic  repository; 
published  12-30-98 

PRESIDIO  TRUST 

Presidio  management;  general 
provisions,  etc.;  published 
12-30-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
First  Coast  Guard  District; 
regulated  navigation  area; 
put)lished  12-30-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
British  Aerospace 
(Operations)  Ltd.; 
published  12-18-98 
First  Technology  Fire  & 
Safety  Ltd.;  published  11- 
30-98 
Relative  Workshop; 
published  1-6-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Engineering  and  traffic 
operations: 

Truck  size  and  weight — 
National  Network  for 
Commercial  Vehicles; 
route  addition  in  North 
Dakota;  published  12- 
30-98 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Employment  taxes  and 
collection  of  income  taxes  at 
source: 
Federal  Insurance 

Contributions  Act  (FICA); 

taxation  of  amounts  under 

employee  benefit  plans; 

published  1-29-99 
Federal  Unemployment  Tax 

Act  (FUTA);  taxation  of 


amounts  urxjer  employee 
benefit  plans;  published  1- 
29-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Federal  Seed  Act: 

Noxious-weed  seeds; 
prohibition  of  shipment  of 
agricultural  and  vegetat>le 
seeds  containing  them; 
comments  due  by  2-4-99; 
published  12-24-98 
Organization,  functions,  and 
authority  delegations: 
Transfer  of  regulations 
under  Egg  Products 
Inspection  Act  to  FSIS; 
comments  due  by  2-1-99; 
published  12-31-98 

Transfer  of  regulations 
under  Egg  Products 
Inspection  Act  to  FSIS; 
correction;  comments  due 
by  2-1-99;  published  1-21- 
99 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Noxious  weed  lists: 
Update;  comments  due  by 
2-2-99;  published  12-4-98 

AGRICULTURE 
DEPARTMENT 

Food  Safety  and  Inspection 
Service 

Organization,  functions,  and 
authority  delegations: 
Agency  responsibilities, 
organization,  terminology 
and  transfer  of  regulations 
under  Egg  Products 
Inspection  Act  from  AMS; 
comments  due  by  2-1-99; 
published  12-31-98 
Transfer  of  regulations 
under  Egg  Products 
Inspection  Act  from  AMS; 
correction;  comments  due 
by  2-1-99;  published  1-21- 
99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservafion  and 
management: 

Alaska  fishenes  of  Exclusive 
Economic  Zone — 
Crab  and  scallop 
fisheries;  maximum 
sustainable  and 
optimum  yield; 
comments  due  by  2-1- 
99;  published  12-1-98 


Northeastern  United  States 

fisheries — 

Atlantic  sea  scallop; 
comnnents  due  by  2-1- 
99;  published  12-1-98 

Northeast  multlspecies; 
comments  due  by  2-1- 
99;  published  1-6-99 

Northeast  multispecies 
and  monkfish; 
comments  due  by  2-1- 
99;  published  12-2-98 

Northeast  multispecies, 
Atlantic  sea  scallop, 
and  Atlantic  salmon; 
comments  due  by  2-1- 
99;  published  12-7-98 
West  Coast  States  and 

Western  Pacific 

fisheries- 
Pacific  groundfish; 
comments  due  by  2-1- 
99;  published  12-1-98 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products;  energy 
conservation  program: 
Clothes  washers,  energy 

conservation  standards; 

comments  due  by  2-3-99; 

published  11-19-98 
Clothes  washers,  energy 

conservation  starxJards; 

correction;  comments  due 

by  2-3-99;  published  1-8- 

99 
Energy  conservation: 
Distnbution  transformers; 

test  procedures; 

comments  due  by  2-5-99; 

published  11-12-98 

ENVIRONMENTAL 

PROTECTION  AGENCY 

Air  quality  implementaton 

plans;  approval  and 

promulgation;  various 

States: 

California;  comments  due  by 
2-1-99;  published  12-31- 
98 

Illinois;  comments  due  Dy  i- 

5-99;  published  1-6-99 
Kentucky;  comments  due  by 

2-4-99;  published  1-5-99 
Louisiana;  comn>ents  due  t>y 

2-4-99;  published  1-5-99 
North  Carolina;  comments 

due  by  2-1-99;  published 

12-31-98 
Tennessee;  comments  due 

by  2-1-99;  published  12- 

31-98 
Hazardous  waste: 
Identification  and  listing — 

Exclusions;  comments  due 
by  2-4-99;  published 
12-21-98 
Pesticides;  to;:rances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 


vi 


Federal  Register/ Vol.  64,  No.  19 /Friday.  January  29.  1999 /Reader  Aids 


Cymoxanil;  comments  due 

by  2-1-99;  published  12-2- 

98  I 

Imidacloprid;  Comments  due 

by  2-1-99;  published  12-2- 

98  j 

Pesticides;  tolerpnces  in  food, 
animal  feeds,  and  raw 
agricultural  comnxxlities 
Metolachlor;  oomments  due 

by  2-1-99;  Published  12-2- 

98  I 

Pesticides;  tolerances  in  food, 
aninrial  feeds,. and  raw 
agricultural  comrrxxlitles: 
Myclobutanil;  comments  due 

by  2-2-99;  published  12-4- 

98 
Primisulfuron-fnethyl; 

comments  <lue  by  2-1-99; 

published  1^-2-98 
Tebuconazolet  comments 

due  by  2-1 J99;  published 

12-2-98       \ 
Thiabendazol<(;  comrnents 

due  by  2-2' 99;  published 

12-4-98 
Triasulfuron;  Comments  due 

by  2-1-99;  Jiublished  12-2- 

98 

FEDERAL 

COMMUNICATllONS 

COMMISSION 

Common  carriet  services: 
Commercial  rtujbile  radio 
services —  ; 
Wireless  slices 
compatibility  with 
enhance<l  911  services; 
Automatic  Location 
Identification 
requiremfnts;  waiver 
guideline!!;  comrrrents 
due  by  24-99; 
publishefl  1-22-99 
Radio  stations;  table  of 
assignments: 

Arkansas;  comments  due  by 
2-1-99;  putlished  12-17- 
98 
New  Mexico;  comments  due 
by  2-1-99;  sublished  12- 
17-98 
North  Dakota  comments 
due  by  2-1  99;  published 
12-17-98 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Insured  State  blanks  and 
savings  associations; 
activities;  cortiments  due  by 
2-1-99;  published  12-1-98 

FEDERAL  ELECTION 
COMMISSION 

Contribution  and  expenditure 
limitations  and  prohibitions: 
Corporate  anq  labor 
organizatiojis — 
Membership  association 
member;|definition; 
comments  due  by  2-1- 
99;  publtjhed  12-16-98 


Limited  liability  companies; 

treatment;  comments  due 

by  2-1-99;  published  12- 

18-98 
PreskJential  primary  and 
general  election  candidates; 
publk:  financing: 
Eligibility  requirements  and 

funding  expenditure  and 

repayment  procedures; 

comments  due  by  2-1-99; 

published  12-16-98 

FEDERAL  RESERVE 
SYSTEM 

Availability  of  funds  and 

collection  of  checks 

(Regulation  CC): 

Software  changes  related  to 
merger;  implementation 
time;  comments  due  by  2- 
1-99;  published  12-31-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  property  management: 
Telecommunications 
resources  management 
arKJ  use — 
Network  registration 
services;  user  fees; 
comments  due  by  2-1- 
99;  published  12-1-98 

GOVERNMENT  ETHICS 
OFFICE 

Freedom  of  Informatkjn  Act; 
implementation;  comments 
due  by  2-1-99;  published 
12-3-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Administrative  practk:e  and 
procedure: 

Clinical  investigators; 
financial  disclosure; 
comments  due  by  2-1-99; 
published  12-31-98 
Human  drugs  and  biological 
products: 

Postmarketing  adverse  drug 
reactions;  electronic 
reportirKi;  comments  due 
by  2-3-99;  published  11-5- 
98 
Human  drugs: 
Abbreviated  new  drug 
applications;  approval 
effective  date;  comments 
due  by  2-3-99;  published 
11-5-98 
Bioavailability  and 
bioequivalence 
requirements;  abbreviated 
applications;  comments 
due  by  2-2-99;  published 
11-19-98 
Medical  devices: 
General  hospital  and 
personal  use  devices- 
Liquid  chemical  sterilants 
and  general  purpose 


disinfectants; 
classification;  comments 
due  by  2-4-99; 
published  11-6-98 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  management: 
Oil  and  gas  leasing — 
Federal  oil  and  gas 
resources;  protection 
against  drainage  by 
operations  on  nearby 
lands  that  would  result 
in  lower  royalties  from 
Federal  leases; 
comnnents  due  by  2-1- 
99;  published  12-3-98 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Preble's  meadow  jumping 
mouse;  comments  due  by 
2-1-99;  published  12-3-98 

INTERIOR  DEPARTMENT 
National  Park  Service 

National  Park  System: 
Glacier  Bay  National  Park, 
AK;  commercial  fishing 
activities;  comments  due 
by  2-1-99;  published  1-11- 
99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Kentucky;  comments  due  by 
2-5-99;  published  1-6-99 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Nonimmigrant  classes: 
Aliens  coming  temporarily  to 
U.S.  to  perform 
agricultural  latxir  or 
services;  H-2A 
classification  petitions; 
adjudication  delegated  to 
Labor  Department; 
comments  due  by  2-5-99; 
published  12-7-98 

LABOR  DEPARTMENT 
Employment  and  Training 
Administration 

North  Anr>erican  Free  Trade 
Agreement  (NAFTA): 
Nonimmigrants  on  H-IB 
visas  employed  in 
specialty  occupations  and 
as  fashion  nrxxJels;  labor 
condition  applications  and 
employer  requirements; 
comments  due  by  2-4-99; 
published  1-5-99 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 


Organization  and 
operations — 
Directors  and  senior 

officers;  prior  notice  of 

appointment  or 

employment;  comments 

due  by  2-3-99; 

published  11-5-98 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  domestic 
licensing: 

Generally  licensed  industrial 
devices  containing 
byproduct  material; 
comments  due  by  2-5-99; 
published  12-31-98 

POSTAL  RATE  COMMISSION 

Practice  and  procedure: 
Ubrary  reference  rule; 
comments  due  by  2-1-99; 
published  12-24-98 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 
Deregistration  of  registered 
investment  companies; 
electronk:  filing 
requirements;  comments 
due  by  2-5-99;  published 
12-16-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Aerospatiale;  comments  due 

by  2-4-99;  published  1-5- 

99 
AlliedSignal,  Inc.;  comments 

due  by  2-1-99;  published 

12-3-98 
Avions  Pierre  Robin; 

comments  due  by  2-5-99; 

published  12-31-98 
Boeing;  comments  due  by 

2-1-99;  published  12-17- 

98 
British  Aerospace; 

comments  due  by  2-4-99; 

published  1-5-99 
Industrie  Aeronautiche  e 

Meccaniche;  comments 

due  by  2-1-99;  published 

12-30-98 
International  Aero  Engines; 

comments  due  by  2-5-99; 

published  1-6-99 
McDonnell  Douglas; 

comments  due  by  2-1-99; 

published  12-2-98 
MT-Propeller  Entwicklung 

GmbH;  comments  due  by 

2-1-99;  published  12-1-98 
Pilatus  Aircraft  Ltd.; 

comments  due  by  2-1-99; 

published  12-30-98 
Pratt  &  Whitney;  comments  - 

due  by  2-1-99;  published  . 

12-2-98 
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Class  E  airspace;  comments 

due  by  2-1-99;  published 

12-16-98 
Class  E  airspace;  correction; 

comments  due  by  2-4-99; 

published  1-22-99 
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Federal  Register: 
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And 

How  To  Use  It 


Announcing  the  Latest  Edition 

The  Federal 
Registen 
What  It  Is 
and 

How  to  Use  It 


A  Gtdde  for  the  Iser  of  the  Federal  Register- 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federad  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  simple  research  problem. 


Price  $7.00 
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(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name^address  available  to  other  mailers?      | |  | | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


I    I  GPO  Deposit  Account 

I     I  VISA       LJ  MasterCard  Account 


-D 


(Credit  card  expiration  date)                 v«»r  ^rW^*-  f 

'                                   your  urutn 

Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when,  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  downJ  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  >ou  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  cf  your  label  as  shown  in  this  example: 


:  AFR  SMI' 
:  JOHN  SM 

:  212  MAiir 

•  FORESTV; 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


H212J 

TH 

STREET 
LLE  MD  20704 


DEC97  R 


:  AFRDO  SMITH212J 

:  JOHN  SMITH 

:  212    MAIN    STREET 

•  FORESTVILLE   MD    20704 


DEC97R1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  maiUng  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 


To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9673. 


To  inquire  ^bout  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  corresp)ndence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  i  lew  subscription:  Please  use  the  order  form  provided  below. 


Order  Processing  Coc  >: 

*5468 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
It's  Easy! 


DYES, 


:nter  my  subscription(s)  as  follows: 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

iubscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
3f  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


of  my  order  is  $_ 


The  total  cost 

International  :ustomers  please  add  25%. 


Company  or  pers  onal  name 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


(Please  type  or  print) 


Additional  addre  is/attention  line 


I     I  GPO  Deposit  Account         [^ 
I    I  VISA       LJ  MasterCard  Account 


-D 


Street  address 


City.  State.  ZIP  c  ode 


Daytime  phone  i  icluding  area  code 


1 

1 

Thank  you  for 
your  order! 

(Credit  card  expiration  date) 

Purchase  order  n  imber  (optional) 

May  ««  make  y<«ir  name/address  available  to  other  mailers?      | |   | | 


YES    NO 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code 

*5419 

I I    I  lirij,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $220  each 

n  Six  months  at  $110 
Code  of  Federal  Regulations  (CFRM7)      D  One  year  at  $247  each 


wsr 


Charge  your  order 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name/address  avaflable  to  othermailers?     | |  | | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         |     |     | 

CU  VISA       n  MasterCard  Account 


-D 


/  nafiK  you  jor 

fCredil  card  expiration  date*                    .,,„..    ,..j..,t 

Authorizing  signature 
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Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  5 12-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev.  U/3) 


i/OL 


64 


ISS 


19 


JA 


29 


999 


Printed  on  recycled  paper 


JMI 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICORFORM  EDITION. 


2-1-99 

Vol.  64  No.  20 


Monday 
February  1,  1999 


n  J 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington.  DC  20402 


PERIODICALS 

Postage  and  Fees  Paid 

U.S.  Government  Pnnting  Office 

(ISSN  0097-6326) 


OFFICIAL  BUSINESS 
Penalty  for  private  use.  $300 


*****************  3- D3QI-f 

A   FR         UM3       346U   DEC       99 

UM3 

PERIODICALS  CHECK  IN 

PO  BOX  1346 

ANN   f^RBOR  M3       48106 


481 


2- 

Vc 
Ps 


2-1-«9 

Vol.  64        No.  20 

Pages  4777-4956 


s       « 


Monday 
February  1,  1999 


Briefings  on  how  to  use  the  Federal  Register 

For  information  on  briefings  in  Washington.  DC,  see 
announcement  on  the  inside  cover  of  this  issue. 


Now  Available  Online  via 

GPO  Access 

Free  online  access  to  the  official  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  service 
of  the  U.S.  Government  Printing  Office  at: 

http://www.access.gpo.gov/nara/index.html 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  11  or  contact  the 
GPO  Access  User  Support  Team  via: 

•    Phone:  toll-free:  1-888-293-6498 
■k     Email:  gpoaccess@gpo.gov 


Attention:  Federal  Agencies 

Plain  Language  Tools  Are  Now  Available 

The  Office  of  the  Federal  Register  offers  Plain  Language 
Tools  on  its  Website  to  help  you  comply  with  the 
President's  Memorandum  of  June  I,  1998 — Plain  Language 
in  Government  Writing  (63  FR  31883,  June  10.  1998).  Our 
address  is:  hitp://www.nara.gov/fedreg 

For  more  in-depth  guidance  on  the  elements  of  plain 
language,  read  "Writing  User-Friendly  Documents"  on  the 
National  Partnership  for  Reinventing  Government  (NPR) 
Website  at:  http://www.plainlanguage.gov 
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Documents,  u2  Government  Printing  Office,  Washington,  DC 
20402  is  the  etclusive  distributor  of  tne  official  edition. 

The  Federal  Rfegister  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  (Drdfers,  Federal  agency  documents  naving  general 
applicability  ahd  legal  effect,  documents  required  to  be  published 
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Subscriptions: 

Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  512-1806 

General  online  information  202-512-1530;  1-688-293-6498 

Single  copies/back  copies: 
Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 
Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 


NOW  AVAILABLE  ONLINE 

The  October  1998  Office  of  the  Federal  Register  Document 
Drafting  Handbook 

Free,  easy  online  access  to  the  newly  revised  October  1998 
Office  of  the  Federal  Register  Document  Drafting  Handbook 
(DDH)  is  now  available  at: 

http://www.nara.gov/fedreg/draftres.htini 

This  handbook  helps  Federal  agencies  to  prepare  documents 
for  publication  in  the  Federal  Register. 

For  additional  information  on  access,  contact  the  Office  of 
the  Federal  Register's  Technical  Support  Staff. 

Phone:  202-523-3447 

E-mail:  info©feclreg.nara.gov 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  February  23,  1999  at  9:00  am. 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street.  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVA'nONS:  202-523-4538 
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Rules  and  Regulations 


Federal  Register 
Vol.  64,  No.  20 
Monday,  February  1,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart301 

[Docket  No.  95-086-2] 

Citrus  Canker;  Addition  to  Quarantined 
Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  citrus 
canker  regulations  by  adding  portions  of 
Broward,  Collier,  and  Manatee  Counties, 
FL,  to  the  list  of  quarantined  areas  and 
by  expanding  the  boundaries  of  the 
quarantined  area  in  Dade  County,  FL, 
due  to  the  recent  detections  of  citrus 
canker  in  those  areas.  This  action  is 
necessary  on  an  emergency  basis  to 
prevent  the  spread  of  citrus  canker  into 
noninfested  areas  of  the  United  States. 
This  action  imposes  certain  restrictions 
on  the  interstate  movement  of  regulated 
articles  from  and  through  the 
quarantined  areas. 

DATES:  Interim  rule  effective  January  26, 
1999.  Consideration  will  be  given  only 
to  comments  received  on  or  before  April 
2, 1999. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  95-086-2,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS;  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  95-086-2.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 


ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  Poe,  Operations  Officer, 
Program  Support  Staff,  PPQ,  APHIS, 
4700  River  Road  Unit  134,  Riverdale, 
MD  20737-1236,  (301)  734-8247;  or  e- 
mail:  Stephen.R.Poe@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

Citrus  canker  is  a  plant  disease  that 
affects  plants  and  plant  parts,  including 
fresh  fruit,  of  citrus  and  citrus  relatives 
(Family  Rutaceae).  Citrus  canker  can 
cause  defoliation  and  other  serious 
damage  to  the  leaves  and  twigs  of 
susceptible  plants.  It  can  also  cause 
lesions  on  the  fruit  of  infected  plants, 
which  renders  the  fruit  unmarketable, 
and  cause  infected  fruit  to  drop  from  the 
trees  before  reaching  maturity.  The 
aggressive  A  (Asiatic)  strain  of  citrus 
canker  can  infect  susceptible  plants 
rapidly  and  lead  to  extensive  economic 
losses  in  commercial  citrus-producing 
areas. 

The  regulations  to  prevent  the 
interstate  spread  of  citrus  canker  are 
contained  in  7  CFR  301.75-1  through 
301.75-14  (referred  to  below  as  the 
regulations).  The  regulations  restrict  the 
interstate  movement  of  regulated 
articles  from  and  through  areas 
quarantined  because  of  citrus  canker 
and  provide  for  the  designation  of 
survey  areas  around  quarantined  areas. 
Survey  areas  undergo  close  monitoring 
by  Animal  and  Plant  Health  Inspjection 
Service  (APHIS)  and  State  inspectors  for 
citrus  canker  and  serve  as  buffer  zones 
against  the  disease. 

Under  §  301.75-4(c)  of  the 
regulations,  any  State  or  portion  of  a 
State  where  an  infestation  is  detected 
wall  be  designated  as  a  quarantined  area 
and  will  retain  that  designation  until  the 
area  has  been  free  from  citrus  canker  for 
2  years. 

Section  301.75-4(d)  of  the  regulations 
provides  that  less  than  an  entire  State 
will  be  designated  as  the  quarantined 
area  only  if  certain  conditions  are  met. 
The  State  must,  with  certain  specified 
exceptions,  enforce  restrictions  on  the 
intrastate  movement  of  regulated 
articles  from  the  quarantined  area  that 
are  at  least  as  stringent  as  those  being 
enforced  on  the  interstate  movement  of 
regulated  articles  from  the  quarantined 
area.  The  State  must  also  undertake  the 
destruction  of  all  infected  plants  and 


trees.  Under  the  regulations  in  §  301.75- 
6(c),  within  7  days  after  confirmation 
that  a  plant  or  tree  is  infected,  the  State 
must  provide  written  notice  to  the 
owner  that  the  plant  or  tree  must  be 
destroyed.  The  owner  then  has  45  days 
in  which  to  destroy  the  infected  plant  or 
tree.  These  State-conducted  eradication 
activities  within  quarantined  areas  are 
an  integral  element  of  a  cooperative 
State/Federal  citrus  canker  program 
that,  when  successfully  completed,  vrill 
result  in  the  eradication  of  citrus  canker 
and  the  removal  of  an  area's  designation 
as  a  quarantined  area. 

In  an  interim  rule  effective  on  January 
16,  1996,  and  published  in  the  Federal 
Register  on  January  22,  1996  (61  FR 
1519-1521,  Docket  No.  95-086-1).  we 
quarantined  an  area  of  approximately 
140  square  miles  within  Dade  County, 
FL,  based  on  the  detection  of  the  Asiatic 
strain  of  citrus  canker  within  a  24- 
square-mile  residential  area  of  the 
county.  In  that  document  we  stated  that 
the  highly  populated,  residential 
character  of  the  area  in  which  citrus 
canker  was  detected  led  us  to  expect  the 
disease  might  be  found  on  additional 
properties  in  the  vicinity  of  the  original 
detection.  Given  that  expectation,  we 
opted  to  establish  an  expanded 
quarantined  area  containing  what  we 
believe  to  be  an  adequate  buffer  zone 
around  the  affected  properties,  rather 
than  establish  a  quarantined  area 
surrounded  by  a  separate,  less- 
restrictive  survey  area. 

We  solicited  comments  concerning 
the  January  1996  interim  rule  for  60 
days  ending  March  22, 1996.  We 
received  two  comments  by  that  date. 
They  were  from  a  State  agricultural 
agency  and  an  association  representing 
citrus  growers.  Both  of  the  commenters 
fully  supported  the  interim  rule  as 
written. 

New  infestations  of  citrus  canker  have 
recently  been  detected  on  properties  in 
Dade  County,  FL,  that  lie  outside  the 
previously  quarantined  area,  and  in 
areas  of  Broward,  Collier,  and  Manatee 
Coimties,  FL,  which  were  not 
previously  designated  as  quarantined 
areas.  The  State  of  Florida  has  placed 
these  new  areas  under  State  quarantine 
and  is  enforcing  restrictions  on  the 
intrastate  movement  of  regulated 
articles  from  these  quarantined  areas. 
We  have  determined  that  Florida's 
restrictions  on  the  intrastate  movement 
of  regulated  articles  from  the 
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quarantined  i  reas  are  at  least  as 
stringent  as  tiose  on  the  interstate 
movement  of|regulated  articles  from  the 
quarantined  4reas.  Therefore,  as 
provided  by  §  301.75^(d).  we  are 
designating  ah  area  less  than  the  entire 
State  as  a  quarantined  area. 

Specifically,  we  are  amending  the 
regulations  bv  adding  a  30-square-mile 
portion  of  Collier  County,  FL,  and  a  68- 
square-mile  portion  of  Manatee  County, 
FL,  to  the  lis^of  quarantined  areas.  We 
are  also  adding  a  combined  entry  for 
Dade  and  Broward  Counties,  FL,  to  the 
list  of  quarantined  areas.  The  combined 
entry  encompasses  a  507-square-mile 
area  of  those  two  counties  and  includes 
that  portion  qf  Dade  County  that  was 
designated  aa  a  quarantined  area  in  our 
January  1996  [interim  rule.  An  exact 
description  of  the  quarantined  areas  can 
be  found  in  tbe  rule  portion  of  this 
document. 

These  new  lor  revised  quarantined 
areas  includeiwhat  we  believe  to  be  an 
adequate  bu^r  zone  around  the 
infected  properties,  so  no  areas  in  any 
of  the  counties  have  been  designated  as 
survey  areas.  As  we  explained  in  the 
January  1996  interim  rule,  we  believe 
that  expanding  the  quarantined  area  to 
include  a  buffer  zone,  rather  than 
establishing  ^  separate,  less-restrictive 
survey  area,  Will  enhance  our  ability  to 
detect  and  coptrol  further  occurrences 
of  citrus  canl^r  in  and  around  the 
infested  area.l  Because  some  of  the  new 
findings  of  citrus  canker  were  in  highly 
populated  residential  areas,  we  expect 
there  may  be  {additional  detections  of 
citrus  canker  on  other  properties  in  the 
general  vicinity  of  the  original  findings. 
Having  an  extended  quarantined  area 
will  allow  usito  more  effectively  contain 
the  spread  of  citrus  canker  and  reduce 
the  need  for  frequent  changes  to  the 
regulations  to  reflect  new  findings  of 
citrus  canker 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  tl^s  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  adtion  is  necessary  to 
prevent  citru  >  canker  from  spreading 
into  noninfeated  areas  of  the  United 
States. 

Because  prior  notice  and  other  public 
procedures  w  ith  respect  to  this  action 
are  impracticable  and  contrary  to  the 
pubhc  interest  under  these  conditions, 
we  find  good,  cause  under  5  U.S.C.  553 
to  make  this  \  iction  effective  upon 
signature.  W((  will  consider  comments 
that  are  received  within  60  days  of 
publication  of  this  rule  in  the  Federal 
Register.  Aftf r  the  comment  period 


closes,  we  will  publish  another 
document  in  the  Federal  Register.  The 
document  will  include  a  discussion  of 
any  comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

For  our  January  1996  interim  rule,  we 
performed  an  Initial  Regulatory 
Flexibility  Analysis,  in  accordance  with 
5  U.S.C.  603,  regarding  the  impact  of 
that  interim  rule  on  small  entities.  In 
that  Initial  Regulatory  Flexibility 
Analysis,  we  stated  that  we  did  not  have 
all  of  the  data  necessary  for  a 
comprehensive  analysis  of  the  effects  of 
the  interim  rule  on  small  entities. 
Therefore,  we  invited  comments  on 
potential  effects  of  the  interim  rule  and 
specifically  requested  information 
regarding  the  number  and  kinds  of  small 
entities  that  may  incur  benefits  or  costs 
from  the  implementation  of  that  interim 
rule.  Neither  of  the  two  comments  we 
received  in  response  to  the  interim  rule 
contained  any  information  pertaining  to 
potential  economic  effects. 

For  this  interim  rule,  we  have 
performed  a  second  Initial  Regulatory 
Flexibility  Analysis,  in  accordance  with 
5  U.S.C.  603,  regarding  the  impact  of 
this  interim  rule  on  small  entities.  That 
analysis  is  set  out  below.  Because  we  do 
not  currently  have  all  of  the  data 
necessary  for  a  comprehensive  analysis 
of  the  effects  of  this  interim  rule  on 
small  entities,  we  are  again  inviting 
conunents  on  its  potential  effects.  In 
particular,  we  are  interested  in 
determining  the  number  and  kinds  of 
small  entities  that  may  incur  benefits  or 
costs  fit)m  the  implementation  of  this 
interim  rule. 

The  Plant  Quarantine  Act,  contained 
in  7  U.S.C.  151-165  and  167,  authorizes 
the  Secretary  of  Agriculture  to 
quarantine  States  or  portions  of  States 
and  to  promulgate  regulations  to 
prevent  the  spread  of  dangerous  plant 
diseases  new  to  or  not  widely  prevalent 
in  the  United  States. 

We  are  amending  the  citrus  canker 
regulations  by  adding  portions  of 
Broward,  Collier,  and  Manatee  Counties, 
FL,  to  the  list  of  quarantined  areas  and 
by  expanding  the  quarantined  area 
within  Dade  County,  FL.  This  action 
imposes  certain  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  and  through  the 
quarantined  area. 


Entities  Potentially  Affected 

Broward  and  Dade  Counties.  We  have 
identified  approximately  3,528  entities 
within  Broward  and  Dade  Counties,  FL, 
that  could  be  affected  by  this  interim 
rule.  These  entities  consist  of  78 
nurseries,  6  nursery  stock  dealers,  200 
fresh  fruit  retail  stores,  1  fruit  packer,  1 
gift  fruit  shipper,  6  conmiercial  groves, 
3  grove  maintenance  services,  3  fruit 
harvesting  contractors,  and  3,230  lawn 
maintenance  businesses. 

Collier  County.  We  have  identified 
approximately  85  entities  within  Collier 
Coimty,  FL,  that  could  be  affected  by 
this  interim  rule.  These  entities  consist 
of  10  commercial  groves,  10  fruit 
packers,  10  gift  fruit  shippers,  10  fruit 
transporters,  20  fruit  harvesting 
contractors,  and  25  grove  maintenance 
services.  The  numbers  provided  for  all 
entities  except  commercial  groves 
include  entities  that  are  located  within 
the  quarantined  area  as  well  as  entities 
located  outside  the  quarantined  area 
that  could  be  affected. 

Manatee  County.  We  have  identified 
approximately  443  entities  within 
Manatee  County,  FL,  that  could  be 
affected  by  this  interim  rule.  These 
entities  consist  of  3  nurseries.  24  fr«sh 
frnit  retail  stores,  57  commercial  groves, 
2  fruit  processors,  2  fruit  packers,  2  gift 
fixiit  shippers,  3  fruit  transporters,  20 
fruit  harvesting  contractors,  5  grove 
maintenance  services,  319  lawn 
maintenance  businesses,  and  6  flea 
markets.  The  numbers  provided  for  fruit 
harvesting  contractors  and  flea  markets 
include  entities  that  are  located  within 
the  quarantined  area  as  well  as  entities 
located  outside  the  quarantined  area 
that  could  be  affected. 

Number  of  Small  Entities 

The  number  of  these  entities  that  meet 
the  Small  Business  Administration 
(SBA)  definition  of  a  small  entity  is 
imknown,  since  the  information  needed 
to  make  that  determination  (i.e.,  each 
entity's  annual  sales)  is  not  currently 
available.  However,  it  is  reasonable  to 
assume  that  most  of  these  entities  are 
small  in  size  because  the  majority  of  the 
same  or  similar  businesses  in  southern 
Florida,  as  well  as  in  the  rest  of  the 
United  States,  are  small  entities  by  SBA 
standards.  In  1992,  for  example,  the 
average  sales  per  establishment  for  all 
metropolitan  Miami  area  establishments 
primarily  engaged  in  selling  trees, 
shrubs,  and  seed  to  the  general  public 
(SIC  526,  which  includes  retail 
nurseries)  was  $340,340,  which  is  well 
below  the  SBA's  current  small  entity 
size  standard  for  such  businesses  of  $5 
million  in  sales.  In  1992,  the  average 
sales  per  establishment  for  all 


Federal  Register / Vol.  64,  No.  20 /Monday,  February  1,  1999 /Rules  and  Regulations  4779 


metropolitan  Miami  area  establishments 
primarily  engaged  in  selling  general 
food  items  for  home  consumption  (SIC 
541,  which  includes  grocery  stores)  was 
$2.6  million,  which  is  also  well  below 
the  SBA's  current  small  entity  size 
standard  for  such  businesses  of  $20 
million  in  sales.  Similarly,  in  1992  the 
average  sales  per  establishment  for  all 
metropolitan  Miami  area  establishments 
primarily  engaged  in  selling  certain 
other  food  items  for  home  consumption 
(SIC  543,  544,  545,  and  549,  which 
include  fruit  and  vegetable  markets)  was 
$453,138,  which  is  well  below  the 
SBA's  current  small  entity  size  standard 
for  such  businesses  of  $5  million  in 
sales.  Finally,  in  1993,  the  average  sales 
per  firm  for  all  33,301  U.S.  firms 
primarily  engaged  in  providing  lawn 
and  garden  services  (SIC  0782,  which 
includes  lawm  maintenance  businesses) 
was  $222,571,  which  is  well  below  the 
SBA's  current  small  entity  size  standard 
for  such  businesses  of  $5  million  in 
sales. 

Fresh  fruit  retail  stores,  nurseries,  and 
lawn  maintenance  companies  comprise, 
on  a  combined  basis,  3,860 
(approximately  95  percent)  of  the  total 
4,056  entities  potentially  affected  by 
this  interim  rule.  The  operations  of 
those  entities  are,  for  the  most  part, 
local  in  nature;  they  do  not  typically 
move  regulated  articles  outside  of  the 
State  of  Florida  during  the  normal 
course  of  their  business,  and  consumers 
do  not  generally  move  products 
purchased  from  those  entities  out  of  the 
State.  The  fruit  sold  by  grocery  stores 
and  other  retail  food  outlets  is  generally 
sold  for  local  consimiption.  Retail 
nurseries  also  market  their  products  for 
local  consumption.  Lawn  maintenance 
businesses  collect  yard  debris,  but  they 
do  not  normally  transport  that  debris 
outside  the  State  for  disposal. 

The  fresh  fruit  retailers  affected  by 
this  interim  rule  will  be  required  to 
abide  by  restrictions  on  the  interstate 
movement  of  regulated  articles.  They 
may  be  affected  by  this  interim  rule 
because  fruit  sold  within  the 
quarantined  areas  in  retail  stores  cannot 
be  moved  outside  of  the  quarantined 
areas.  However,  we  expect  any  direct 
costs  of  compliance  for  fresh  fruit 
retailers  to  be  minimal. 

The  lawn  maintenance  companies 
affected  by  this  interim  rule  will  be 
required  to  perform  additional 
sanitation  measures  when  maintaining 
an  area  inside  the  quarantined  areas. 
Lawn  maintenance  companies  will  have 
to  clean  and  disinfect  their  equipment 
after  grooming  an  area  within  the 
quarantined  areas,  and  they  must 
properly  dispose  of  any  clippings  from 
plants  or  trees  within  the  quarantined 


areas.  These  requirements  wrill  slightly 
increase  costs  for  lawn  maintenance 
companies  affected  by  this  interim  rule. 

Conunercial  citrus  growers, 
processors,  packers,  and  shippers 
within  the  quarantined  areas  will  still 
be  able  to  move  their  fruit  interstate, 
provided  the  fruit  is  treated  and  not 
shipped  to  another  citrus-producing 
State.  Growers  will  have  to  bear  the  cost 
of  treatment,  but  that  cost  is  expected  to 
be  minimal.  The  prohibition  on  moving 
the  fruit  to  other  citrus-producing  States 
is  not  expected  to  negatively  affect 
entities  within  the  quarantined  areas 
because  most  States  do  not  produce 
citrus  and  growers  are  expected  to  be 
able  to  find  a  ready  market  in  non- 
citrus-producing  States. 

The  nurseries  and  commercial  groves 
affected  by  this  interim  rule  will  be 
required  to  luidergo  periodic 
inspections.  These  inspections  may  be 
inconvenient,  but  the  inspections  will 
not  result  in  any  additional  costs  for  the 
nurseries  or  growers  because  APHIS  or 
the  State  of  Florida  will  provide  the 
services  of  the  inspector  without  cost  to 
the  nursery  or  grower. 

Consideration  of  Alternatives 

The  alternative  to  this  interim  rule 
was  to  make  no  changes  in  the  citrus 
canker  regulations.  We  rejected  this 
alternative  because  failure  to  quarantine 
portions  of  Broward,  Collier,  and 
Manatee  Counties,  FL,  emd  an  additional 
portion  of  Dade  County,  FL,  could  result 
in  great  economic  losses  for  domestic 
citrus  producers. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  th^t  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no-significant  impact  have 
been  prepared  for  this  rule.  The 
assessment  considers  three  alternatives 
for  citrus  canker  control:  No  action, 
regulatory  quarantine  only,  and 
cooperation  in  a  State/Federal  program 


to  contain  and  eradicate  citrus  canker. 
Under  the  "no  action"  alternative, 
APHIS  would  take  no  action  to  control 
and  eradicate  citrus  canker,  or  to 
otherwise  restrict  the  movement  of 
articles  that  might  spread  citrus  canker. 
This  option  would  result  in  State 
agricultiure  departments,  grower  groups, 
and  growers  bearing  the  entire  burden 
in  dealing  with  the  infestation.  Under 
the  "regulatory  quarantine  only" 
alternative,  APHIS  would  take 
regulatory  actions  (e.g.,  the  quarantine 
of  a  whole  State,  restricting  the 
interstate  movement  of  articles  which 
might  spread  citrus  canker]  designed  to 
prevent  the  spread  of  citrus  canker.  This 
option  would  still  leave  State 
agriculture  departments,  grower  groups, 
and  growers  to  bear  the  entire  burden  of 
intrastate  control  and  eradication  of  the 
infestation.  Finally,  under  the 
"cooperative  agreement"  alternative, 
which  is  the  recommended  alternative, 
APHIS'  regulatory  quarantines  would  be 
used  in  combination  with  State 
regulatory  quarantines  and  control 
methods  in  a  cooperative  State/Federal 
program  to  contain  and  eradicate  citrus 
canker. 

The  environmental  assessment 
provides  a  basis  for  our  conclusion  that 
the  selected  citrus  canker  eradication 
program  will  not  have  a  significant 
impact  on  the  quality  of  the  himian 
environment.  Based  on  the  findings  of 
no  significant  impact,  the  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
an  environmental  impact  statement 
need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969,  as  amended  (NEPA)  (42  U.S.C. 
4321  et  seq.),  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 
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Paperwork  Reduction  Act 

This  rule  cotitains  no  new 
information  c(^Ilection  or  recordkeeping 
requirements  ^nder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subject^  in  7  CFR  Part  301 

Agricultural  commodities. 
Incorporation  by  reference.  Plant 
diseases  and  p^ests,  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  301  as  fol  ows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authc  rity  citation  for  part  301 
continues  to  n  lad  as  follows: 

Authority:  7  U.S.C.  147a.  150bb,  150dd. 
150ee.  150ff.  16  ..  162,  and  164-167;  7  CFR 
2.22,  2.80,  and  2  71.2(c). 

2.  In  §  301.7  5-4,  paragraph  (a)  is 

revised  to  reaq  as  follows: 

I 
S  301 .75-4    Oufrantlned  areas. 

(a)  The  follo(wing  States  or  portions  of 
States  are  desi  ^ated  as  quarantined 
areas: 

FLORTOA 

Collier  Com  ty.  Beginning  at  the 
intersection  ol  SR  29  and  SR  858;  then 
north  along  SF  29  approximately  3.5 
miles  to  the  nc  rth  section  line  of  sec:  32, 
T.  47,  R.  30;  then  east  along  the  north 
section  lines  of  sees.  32,  33,  34,  35,  and 
36,  T.  47,  R.  3( ,  to  the  northeast  comer 
of  sec.  36,  T.  47,  R.  30;  then  south  along 
the  east  sectioti  Hne  of  sec.  36,  T.  47,  R. 
30,  and  sees,  ll  12.  13,  24,  and  25,  T. 
48,  R.  30,  appnoximately  6  miles  to  the 
southeast  cornier  of  sec.  25,  T.  48,  R.  30; 
then  west  along  the  south  section  line 
of  sees.  25,  26127,  28,  and  29,  T.  48,  R. 
30,  approximately  4.5  miles  to  SR  29; 
then  north  along  SR  29  approximately 
2.5  miles  to  the  point  of  beginning. 

Dade  and  Btoward  Counties. 
Beginning  at  tke  mouth  of  the  Miami 
River  in  Biscarne  Bay;  then  north  along 
Biscayne  Bay  jo  Bal  Harbor;  then  east 
along  the  inletiat  Bal  Harbor  to  the 
Atlantic  Ocean;  then  north  along  the 
shoreline  of  the  Atlantic  Ocean  to  the 
Port  Evergladas  Channel  in  Broward 
County;  then  west  and  south  through 
the  Port  Everglades  Channel  to  where  it 
meets  Eller  Drive;  then  west  on  Eller 
Drive  to  1-595  then  west  on  1-595  to  I- 
75;  then  south  on  1-75  to  the  Florida 
Turnpike  Honiestead  Extension;  then 
south  on  the  Florida  Turnpike 
Homestead  Extension  to  NW  58th 
Street;  then  wist  along  NW  58th  Street 
to  Krome  Avenue  (NW  177th  Avenue); 
then  south  alotig  Krome  Avenue  (NW 
and  SW  177th  Avenue)  to  Coral  Reef 


Drive  (SW  152nd  Street);  then  east  along 
Coral  Reef  Drive  to  Biscayne  Bay;  then 
north  along  the  shoreline  of  Biscayne 
Bay  to  the  point  of  beginning. 

Manatee  County.  Beginning  at  the 
intersection  of  the  Manatee  River  and  I- 
75;  then  west  along  the  shoreUne  of  the 
Manatee  River  to  Terra  Ceia  Bay;  then 
northeast  along  the  shoreUne  of  Terra 
Ceia  Bay  to  the  Terra  Ceia  River;  then 
north  along  the  Terra  Ceia  River  to  I- 
275;  then  east  on  1-275  to  Bishop 
Harbor  Road;  then  north  and  east  on 
Bishop  Harbor  Road  to  U.S.  41;  then 
north  on  U.S.  41  to  Buckeye  Road;  then 
east  on  Buckeye  Road  to  the  eastern 
boundary  of  sec.  10,  T.  33  S,  R.  18  E; 
then  south  along  the  eastern  boundary 
of  sec.  10.  T.  33  S,  R.  18  E  to  Carter 
Road;  then  south  on  Carter  Road  to  the 
eastern  boundary  of  sec.  22,  T.  33  S,  R. 
18  E;  then  south  along  the  eastern 
boundary  of  sec.  22,  T.  33  S,  R.  18  E  to 
Erie  Road;  then  east  and  south  along 
Erie  Road  to  U.S.  Highway  301;  then 
southwest  along  U.S.  Highway  301  to  I- 
75;  then  south  along  1-75  to  the  point 
of  beginning. 
***** 

Done  in  Washington,  DC,  this  26th  day  of 
January  1999. 
Joan  M.  Amoldi, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  99-2324  Filed  1-29-99;  8:45  am] 

BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Part  244 
[INS  No.  1972-09] 
RIN1115-AF37 

Temporary  Protected  Status: 
Amendments  to  the  Requirements  for 
Employment  Authorization  Fee,  and 
Other  Technical  Amendments 

agency:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  interim  rule  amends  the 
Immigration  and  Naturalization  Service 
(Service)  regulations  by  removing 
outdated  language  requiring  that  only 
certain  EL  Salvadorans  must  pay  a  fee 
for  Temporary  Protected  Status  (TPS)- 
related  applications  for  employment 
authorization  documents  (EADs). 
Removing  this  language  will  make 
Service  regulations  conform  to  current 
Service  policy  as  provided  in  the 
instructions  to  the  Form  1-765.  The 
instructions  on  the  Form  1-765  instruct 


all  applicants  for  TPS  who  desire 

employment  authorization  to  pay  the 

fee. 

DATES:  Effective  date:  This  interim  rule 

is  effective  February  1, 1999. 

Comment  date:  Comments  must  be 
submitted  on  or  before  April  2, 1999. 
ADDRESSES:  Please  submit  written 
doounents,  original  and  two  copies,  to 
the  Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  425  I  Street  NW, 
Room  5307,  Washington,  DC  20536.  To 
ensure  proper  handling,  please 
reference  INS  No.  1972-99  on  your 
correspondence.  Comments  are 
available  for  public  inspections  at  the 
above  address  by  calling  (202)  514-3291 
to  arrange  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Valverde,  Residence  and  Status 
Branch,  Office  of  Adjudications, 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW,  Room  3040, 
Washington,  DC  20536,  telephone  (202) 
514-3228. 

SUPPLEMENTARY  INFORMATION: 

What  is  Temporary  Protected  Status? 

Under  section  244  of  the  Immigration 
and  Nationality  Act  (Act),  TPS  is  a 
temporary  immigration  status  granted 
by  the  Attorney  General  to  eligible 
nationals  of  a  designed  coimtry  or  part 
of  a  country.  Beneficiaries  of  TPS  are 
granted  a  stay  of  removal  and 
employment  authorization  for  the 
designated  TPS  period  and  for  any 
extensions  of  the  designations.  TPS  does 
not  lead  to  permanent  resident  status. 

What  Language  is  Being  Removed 
Regarding  Application  Fees  for 
Employment  Authorization  Docimients? 

The  Service  is  amending  section  244.6 
to  remove  outdated  language  requiring 
that  only  certain  El  Salvadorans  must 
pay  a  fee  for  TPS-related  applications 
for  EADs.  Section  244.6  currently  states 
that"*  *  *  the  filing  fee  for  the  Form  I- 
765  will  be  charged  only  for  those  aliens 
who  are  nationals  of  El  Salvador,  and 
are  between  the  ages  of  14  and  65 
(inclusive),  and  are  requesting  work 
authorization."  This  language  pertains 
to  the  statutory  designations  of  EL 
Salvador  for  TPS  (under  section  303  of 
the  Immigration  Act  of  1990)  that 
expired  June  30, 1992. 

The  El  Salvador  specific  fee  language 
has  been  superseded  by  the  fee 
requirements  contained  on  the 
instructions  to  the  Form  1-765  (last 
revised  on  April  25, 1995).  The  Form  I- 
765  instructs  appUcants  filing  for  inifial 
TPS  to  pay  the  fee  if  they  wish  to 
receive  employment  authorization.  The 
Service  generally  charges  fees  for 
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persons  who  apply  for  TPS  (Form  1-821) 
and  who  want  employment 
authorization  (Form  1-765)  regardless  of 
nationality.  Applicants  also  have  the 
option  of  requesting  a  fee  waiver  for  one 
or  both  of  these  fees  in  accordance  with 
section  244.20.  The  Service  does  not 
charge  a  fee  when  a  TPS  applicant  files 
the  1-765  to  comply  with  Service  data 
collection  purposes  only  and  does  not 
•wish  to  receive  employment 
authorization.  Accordingly,  section 
244.6  will  be  amended  by  removing  the 
phrase  "who  are  nationals  of  El 
Salvador". 

This  interim  regulation  does  not 
change  the  fee  requirements  forihe 
Form  1-821,  Application  for  Temporary 
Protected  Status  or  the  related 
fingerprint  fee. 

Technical  Changes 

What  Is  Being  Changed  Regarding 
Apphcation  Filing  Procedures? 

.The  Service  is  amending  8  CFR  part 
244  to  remove  the  word  "district"  when 
used  in  a  reference  to  a  "district 
director".  Through  this  change,  the 
Service  will  have  the  flexibility  to 
determine  where  an  applicant  should 
submit  an  application  for  TPS  and 
which  Service  personnel  will  adjudicate 
the  application.  In  order  to  ensure  that 
applicants  know  where  to  file 
applications,  all  future  publications  by 
the  Service  in  the  Federal  Register 
announcing  new  TPS  designations  or 
extensions  will  contain  information 
regarding  where  applicants  should  file. 

What  Is  Being  Changed  Regarding  the 
Duration  of  Employment  Authorization? 

A  technical  amendment  to  section 
244.12  will  allow  the  Service  to  issue 
EADS,  which  are  vaUd  for  a  period  of 
up  to  eighteen  (18)  months.  Under 
section  244  of  the  Act,  the  Attorney 
General  can  authorize  an  initial 
designation  period  for  TPS  fi-om  6  to  18 
months.  However,  section  244.12 
currently  limits  the  validity  period  of 
TPS-related  EADs  to  12  months.  This 
interim  rule  allows  the  Service  to 
provide  for  a  period  of  employment 
authorization  commensurate  with  the 
entire  designation  period  of  TPS  and 
vdll  eliminate  the  need  to  reissue  EADs 
after  12  months. 

Good  Cause  Exception 

This  interim  rule  is  effective  upon 
publication  in  the  Federal  Register 
although  the  Service  invites  post- 
promulgation  comments  and  will 
address  any  such  comments  in  a  final 
rule.  For  the  following  reasons,  the 
Service  finds  that  good  cause  exists  for 
adopting  this  rule  without  the  prior 


notice  and  comment  period  ordinarily 
required  by  5  U.S.C.  553(b)(B)  and 
(d)(3).  The  Amendments  and  technical 
changes  made  by  this  rule  are 
administrative  in  nature  and  are 
necessary  in  order  to:  clarify  the  fee 
requirements  for  new  classes  of  TPS 
eligible  nationals  who  will  be  applying 
for  employment  authorization,  update 
and  standardize  existing  procedures, 
and  enable  the  Service  to  more 
efficiently  process  applications  for 
Temporary  Protected  Status. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Natiu-alization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  applies  to  individuals 
and  has  no  economic  effect  on  small 
entities. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  1  year,  and  it  will  not 
significantly  or  imiquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  in  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices;  or 
significemt  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(0, 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 


Executive  Order  12612 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Executive  Order  12988  Civil  Justice 
Reform 

This  interim  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  E.O.  12988. 

List  of  Subjects  in  8  CFR  Part  244 

Aliens,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  244  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  244— TEMPORARY  PROTECTED 
STATUS  FOR  NATIONALS  OF 
DESIGNATED  STATES 

1.  The  authority  citation  for  part  244 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1254. 1254a  note, 
8  CFR  part  2. 

$244.1    [Amended] 

2.  In  §  244.1,  the  definition  for  the 
term  Register  is  amended  by  removing 
the  word  "district". 

3.  Section  244.6  is  revised  to  read  as 
follows: 

§244.6    Application. 

An  application  for  Temporary 
Protected  Status  must  be  made  in 
accordance  with  §  103.2  of  this  chapter 
except  as  provided  in  this  section.  Each 
application  must  be  filed  with  the  fee, 
as  provided  in  §  103.7  of  this  chapter  by 
each  individual  seeking  temporary 
protected  status,  except  that  the  filing 
fee  for  the  Form  1-765  will  be  charged 
only  for  those  applicants  between  the 
ages  of  14  and  65  (inclusive)  who  are 
requesting  employment  authorization. 
Each  application  must  include  a 
completed  Form  1-821,  Application  for 
Temporary  Protected  Status,  Form  I- 
765,  Application  for  Employment 
Authorization,  two  identification 
photographs  (IVz"  x  1 V2"),  and 
supporting  evidence  as  provided  in 
§  244.9.  Every  applicant  who  is  14  years 
of  age  or  older  must  be  fingerprinted  on 
Form  FD-258,  Applicant  Card,  as 
prescribed  in  §  103.2(e)  of  this  chapter. 
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§244.10    [Amended] 

4.  In  §  244.:  0,  the  section  heading  is 
amended  by  r  jmoving  the  word 
"district". 

5.  Section  2|44.10  is  amended  by 
removing  the  word  "district"  wherever 
it  appears  ir  the  following  paragraphs: 

a.  Paragraph  (a); 

b.  Paragrapk  (b); 

c.  Paragrapl^  (d)(2);  and 

d.  Paragraph  (f)(2)(iii). 

6.  In  §  244.^0.  paragraph  (f)(4)(ii)  is 
amended  by  revising  the  phrase 
"District  Office"  to  read:  "district  office 
or  service  cen  er". 

§244.12    [Ani4ided] 

7.  In  §  244. 1J2,  paragraph  (a)  is 
amended  by  removing  the  phrase  "or 
twelve  (12)  minths,  whichever  is 
shorter".         [ 

§244.15    [Amended] 

8.  In  §  244.15,  paragraph  (a)  is 
amended  in  ti  e  third  sentence  by 
removing  the  vord  "district". 


.  paragraph  (b)  is 
last  sentence  by  revising 
district  director"  to  read 
by  revising  the  phrase 
to  read  "the 


IB. 
the 


an  1 


§244.18    [Amerided] 

9.  In  §  244 
amended  in 
the  term  ' 
"director 

"the  district  vihere 
jurisdiction  w  lere 

Dated:  lanuarr  26,  1999 

Doris  Meissner. 

Commissioner, 
Naturalization 

(FR  Doc.  99-23i4 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart7J 

[Airspace  Docl(#t  No.  98-AGL-56] 

Modification  of  Class  E  Airspace; 
Fremont,  OH 

agency:  Fedeikl  Aviation 
Administratioli  (FAA),  DOT. 
ACTION:  Final  ^le. 

SUMMARY:  Thi^  action  modifies  Class  E 
airspace  at  Fretnont,  OH.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SLAP) 
090°  helicoptet"  point  in  space  approach 
has  been  developed  for  Memorial 
Hospital  of  Sandusky  County  Heliport. 
Controlled  airspace  extending  upward 
from  700  to  12nO  feet  above  ground 
level  (AGL)  is  fieeded  to  contain  aircraft 
executing  the  ipproach.  This  action 
modifies  exist  ng  controlled  airspace  for 
Fremont,  OH,  ji  order  to  include  the 


point  in  space  approach  serving 

Memorial  Hospital  of  Sandusky  County 

Heliport. 

EFFECTIVE  DATE:  0901  UTC,  March  25, 

1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  M.  Behm,  Air  Traffic  Division, 

Airspace  Branch,  AGL-520,  Federal 

Aviation  Administration,  2300  East 

Devon  Avenue,  Des  Plaines,  Illinois 

60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Monday,  November  16, 1998,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Class  E  airspace  at  Fremont, 
OH  (63  FR  63627).  The  proposal  was  to 
add  controlled  airspace  extending 
upward  from  700  to  1200  feet  AGL  to 
contain  Instrument  Flight  Rules  (IFR) 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  environments.  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  One  comment 
objecting  to  the  proposal  was  received. 
The  individual  felt  it  would  be  safer  in 
instrument  flight  conditions  to  have 
helicopters  fly  into  the  Fremont  Airport 
rather  than  two  separate  locations,  and, 
since  the  hospital  is  located  nearby  the 
airport,  no  time  would  be  lost 
transporting  medical  emergency 
patients  to  the  hospital.  Air  traffic 
control  procedures  require  aircraft  be 
separated  and  protected  ft-om  other 
aircraft  during  instrument  approaches. 
The  existing  instrument  approach 
procediu-e  into  Fremont  Airport  is 
roughly  parallel  to,  and  slightly  offset  to 
the  northeast  of,  the  proposed 
instrument  approach  procedure  into  the 
Memorial  Hospital  of  Sandusky  Coimty 
Heliport.  Therefore,  simultaneous 
instrument  approach  clearances  would 
not  issued  into  Fremont  Airport,  or 
Fremont  Airport  and  the  Memorial 
Hospital  of  Sandusky  County  Heliport; 
therefore  whether  a  helicopter  lands  at 
the  airport  or  the  hospital  heliport,  no 
change  in  safety  of  flight  would  occur. 
In  addition,  the  nature  of  the  helicopter 
medical  emergency  flights  into 
Memorial  Hospital  of  Sundusky  County 
Heliport  requires  the  least  amount  of 
transit  time  possible.  These  procediu«s 
would  eliminate  the  need  for  ground 
based  vehicular  transportation  between 
the  airport  and  the  hospital.  Minutes 
and  seconds  are  crucial  in  life  and  death 
medical  emergencies;  therefore,  direct 
access  to  the  hospital  heliport  in 
instrument  flight  conditions  is  greatly 
desired. 


Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9F  dated  September 
10, 1998,  and  effective  September  16. 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Fremont, 
OH,  to  accommodate  aircraft  executing 
the  proposed  GPS  SLAP  090°  heficopter 
point  in  space  approach  at  Memorial 
Hospital  of  Sandusky  County  Heliport 
by  modifying  existing  controlled 
airspace  for  the  heliport.  The  area  will 
be  depicted  on  appropriate  aeronautical 
charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  95665,  3  CFR, 
1959-1963  Comp.,  p.389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
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Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  OH  E5    Fremont,  OH  [Revised] 

Fremont  Airport,  OH 

(Ut.  41''20'03"  N.,  long.  83''09'36"W) 
Memorial  Hospital  of  Sandusky  County,  OH 
Point  In  Space  Coordinates 
(Lat.  41<'20'18"  N.,  long.  83<'08'57"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Fremont  Airp>ort,  and  within  a 
6.0-mile  radius  of  the  Point  in  Space  serving 
Memorial  Hospital  of  Sandusky  County. 
***** 

Issued  in  Des  Plaines,  Illinois  on  January 
14, 1999. 

John  A.  Claybom, 

Acting  Manager,  Air  Traffic  Division. 

|FR  Doc.  99-2345  Filed  1-29-99;  8:45  am] 

BtLUMQ  CODE  4910-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  98-ANM-20] 

Establishment  of  Class  E  Airspace; 
Buena  Vista,  CO 

agency:  Federal  Aviation 
Administration  (FAA),  IXDT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  a  Class 
E  airspace  area  at  Buena  Vista 
Municipal  Airport,  Buena  Vista,  CO. 
The  effect  of  this  action  is  to  provide 
controlled  airspace  to  accommodate  the 
development  of  a  new  Standard 
Instrument  Approach  Procedure  (SIAP) 
utilizing  the  Global  Positioning  System 
(GPS).  This  new  SIAP  requires  airspace 
in  order  to  contain  Instnunent  Flight 
Rules  (IFR)  procedures. 
EFFECTIVE  DATE:  0901  UTC,  March  25, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Ripley,  ANM-520.6,  Federal 
Aviation  Administration,  Docket  No. 
98-ANM-20, 1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056; 
telephone  number:  (425)  227-2527. 
SUPPLEMENTARY  INFORMATION: 

History 

On  October  20. 1998,  the  FAA 
proposed  to  amend  Title  14,  Code  of 
Federal  Regulations,  part  71  (14  CFR 


part  71)  by  establishing  the  Buena  Vista 
Class  E  area  (63  FR  55971).  This 
establishment  of  the  Class  E  area 
provides  the  additional  airspace 
necessary  to  allow  the  development  of 
a  GPS  SIAP  into  the  Buena  Vista 
Municipal  Airport.  In  the  notice  of 
proposed  rulemaking  action,  the 
proposal  was  inadvertently  listed  as 
amended  airspace  action  vice 
establishment  of  new  airspace.  The  legal 
description  remains  exactly  the  same. 
These  errors  are  corrected  herein. 
Interested  parties  were  invited  to 
participate  in  the  rulemaking 
proceeding  by  submitting  wn-itten 
comments  on  the  proposal.  No 
comments  were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datimi  83.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9F,  dated  September  10, 
1998,  and  effective  September  16,  1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  Class  E  airspace  at  Buena 
Vista,  CO,  by  providing  a  Class  E 
airspace  area  around  the  Buena  Vista 
Municipal  Airport.  The  intended  effect 
of  this  rule  is  designed  to  provide  safe 
and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  IFR  at  Buena  Vista 
Municipal  Airport  and  between  the 
terminal  and  en  route  transition  stages. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cvurent.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  effect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANM  CO  E5    Buena  Vista,  CO  [New] 

Buena  Vista,  Buena  Vista  Municipal  Airport. 
CO 
(Lat  38"'48'51"  N,  long.  106*07'14"  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  4.7-mile 

radius  of  the  Buena  Vista  Municipal  Airport; 

that  airspace  extending  upward  from  1,200 

feet  above  the  surface  bounded  by  a  line 

beginning  at  lat.  39''01'35"  N,  long. 

105''53'15"  W;  to  lat.  38''59'40"  N,  long. 

105''45'45"  W;  to  lat.  38''52'40"  N.  long. 

105''38'40"  W;  to  lat.  38''33'50"  N,  long. 

105'36'50"  W;  to  lat.  38''26'30"  N.  long. 

105''42'30"  W;  to  lat.  38'"25'20"  N,  long. 

106''18'45"  W;  to  lat.  38''33'20"  N,  long. 

106»22'20"  W;  to  lat.  38''36'10"  N,  long. 

106''12'50"  W;  to  lat.  38°51'25"  N,  long. 

106''13'25"  W;  thence  to  point  of  beginning; 

excluding  that  airspace  within  Federal 

Airways,  and  the  Leadville,  CO.  Class  E 

airspace  area. 

***** 

Issued  in  Seattle,  Washington,  on  January 
14, 1999. 
Helen  Fabian  Parke, 

Manager,  Air  Traffic  Division,  Northwest 
Mountain  Region. 

(FR  Doc.  99-2344  Filed  1-29-99;  8:45  am) 
BILUNG  CODE  4810-13-M 
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DEPARTMEI^  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPartT[1 

[Airspace  Docljet  No.  98-AEA-46} 

Amendment  p  Class  E  Airspace; 
Linden,  NJ 


AGENCY 

Administraticii 
action:  Final 


Federal  Aviation 

(FAA),  DOT. 
rule. 


SUMMARY:  Thi  5  action  amends  Class  E 
airspace  exter  ding  upward  from  700 
feet  Above  Gr  )und  Level  (AGL)  at 
Linden,  NJ.  Tke  development  of  new 
Standard  Instrument  Approach 
Procedures  (SIAP)  based  on  the  Global 
Positioning  S]  stem  (GPS)  at  Linden 
Airport  has  m  jde  this  action  necessary. 
This  action  is  intended  to  provide 
adequate  Clast  E  airspace  for  instrument 
flight  rules  (Dw)  operations  by  aircraft 
executing  the  GPS-A  SL\P  to  Linden 
Airport.  | 

EFFECTIVE  DATfe:  0901  UTC.  March  25. 
1999.  I 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  Jordan,  Airspace  Specialist, 
Airspace  Branjch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Admdnistration,  Federal 
Building  #1111  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430,  telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  December  24,  1998,  a  notice 
proposing  to  atnend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71}  to  am*nd  the  Class  E  airspace 
at  Linden,  NJ,|was  published  in  the 
Federal  Regis^r  (63  FR  71235).  The 
development  df  a  GPS-A-SLAP  for 
Linden  Airpoijt  requires  the  amendment 
of  the  Class  E  ^irspace  at  Linden,  NJ. 
The  notice  prdposed  to  amend 
controlled  airspace  extending  upward 
from  700  feet  AGL  to  contain  IFR 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transitioning  between  the  enroute 
and  terminal  Environments. 

Interested  parties  were  invited  to 
participate  in  his  rulemaking 
proceeding  by  submitting  written 
comments  on  \he  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  "ule  is  adopted  as 
proposed. 

Tne  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Cla  >s  E  airspace  area 
designations  for  airspace  extending 
upward  from  700  feet  AGL  are 
published  in  daragraph  6005  of  FAA 


Order  7400.9F,  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  amends  Class  E  airspace  at 
Linden,  NJ,  to  provide  controlled 
airspace  extending  upward  from  700 
feet  AGL  for  aircraft  executing  the  GPS- 
A  SIAP  to  Linden  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedure  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g3,  40103,  40113, 
40120;  EO  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows; 

Paragraph  6005  Oass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

AEA  NJ  ES    Linden,  N]  (Revised] 

Linden  Airport,  NJ 
(Lat.  40'"37'04"  N..  long.  74''14'40"  W.) 


That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-mile  radius 
of  Linden  Airp)ort  and  within  a  11 -mile 
radius  of  Linden  Airport  extending  clockwise 
from  a  200°  bearing  to  a  244°  bearing  from 
the  airport,  excluding  the  portion  that 
coincides  with  the  New  York,  NY,  and  Old 
Bridge,  N),  Class  E  airspace  areas. 
***** 

Issued  in  Jamaica,  New  York,  on  January 
25, 1999. 

Franklin  D.  Hatfield, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  99-2343  Filed  1-29-99;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  98-AAL-24] 

Amendment  to  Class  E  Airspace; 
Anaktuvuk  Pass,  AK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule,  correction. 

SUMMARY:  This  action  corrects  the  error 
in  the  geographic  coordinates  of  a  final 
rule  that  was  published  in  the  Federal 
Register  on  November  5, 1998  (63  FR 
59705),  Airspace  Docket  98-AAL-16. 

EFFECTIVE  DATE:  0901  UTC.  March  3, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  van  Haastert,  Operations  Branch, 
AAL-538,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587; 
telephone  number  (907)  271-5863;  fax: 
(907)  271-2850;  email: 
Robert.van.Haastert@faa.dot.gov. 
Internet  address:  http:// 
wrww.alaska.faa.gov/at  or  at  address 
http://162.58.28.41/at. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  98-29627, 
Airspace  Docket  98-AAL-16,  published 
on  November  5,  1998,  (63  FR  59705) 
established  the  Class  E  airspace  area  at 
Anaktuvuk  Pass,  AK.  The  geographic 
coordinates  for  the  Anaktuvuk  Pass 
Airport  are  in  error  and  the  Anaktuvuk 
Pass  Non-Directional  Radio  Beacon 
(NDB)  coordinates  were  omitted.  The 
coordinates  listed  in  the  Notice  of 
Proposed  Rulemaking  for  the  airport 
and  NDB  published  in  the  Federal 
Register  on  August  5, 1998,  (63  FR 
41751)  are  correct.  This  action  corrects 
these  errors. 
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Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
geographic  coordinates  listed  for  the 
Anaktuvuk  Pass  Airport  and  the  missing 
Anaktuvuk  Pass  NDB  information  as 
published  in  the  Federal  Register  on 
November  5. 1998,  (63  FR  59705), 
(Federal  Register  Document  98-29627, 
page  59705),  is  corrected  as  follows: 

§71.1    [Corrected] 


AALAKE2    Anaktuvuk  Pass,  AK 
[Corrected! 

By  removing  "(Lat.  52'13'15"  N.,  long. 
174''12'39"  W.)"  and  substituting  "(lat. 
68»08'04"N..  long.  151''44'30"  W.)." 

By  adding  "Anaktuvuk  Pass  NDB  (Lat. 
68»08'12"N.,  long.  151''44'39"W.)." 
***** 

Issued  in  Anchorage,  AK,  on  January  22, 
1999. 

Trent  S.  Cummings. 

Acting  Manager.  Air  Traffic  Division,  Alaskan 
Region. 

(FR  Doc.  99-2335  Filed  1-29-99;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  177 
[Docket  No.  93F-0151] 

indirect  Food  Additives:  Polymers 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  Nylon  MXD-6  as 
nonfood-contact  layers  of  multilayer 
films  and  rigid  plastic  containers 
composed  of  polypropylene  food- 
contact  and  exterior  layers.  This  action 
is  in  response  to  a  petition  filed  on 
behalf  of  Mitsubishi  Gas  Chemical  Co., 
Inc. 

DATES:  This  regulation  is  effective 
February  1, 1999;  vmtten  objections  and 
requests  for  a  hearing  by  March  3, 1999. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Hepp,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202-418-3098. 


SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
May  19,  1993  (58  FR  29230),  FDA 
aimounced  that  a  food  additive  petition 
(FAP  3B4372)  had  been  filed  on  behalf 
of  Mitsubishi  Gas  Chemical  Co.,  Inc.,  c/ 
o  1001  G  St.  NW.,  suite  500  West, 
Washington.  DC  20001.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  177.1390  Laminate 
structures  for  use  at  temperatures  of  250 
"F  and  above  (21  CFR  177.1390)  and 
§  177.1500  Nylon  resins  (21  CFR 
177.1500)  to  provide  for  the  safe  use  of 
Nylon  MXD-6  as  a  nonfood-contact 
component  in  laminated  articles  for  use 
in  contact  with  food.  However,  the 
petition  was  subsequently  amended  to 
restrict  the  use  of  the  subject  additive  to 
nonfood-contact  layers  of:  (1)  Multilayer 
films  and  (2)  rigid  plastic  containers 
composed  of  polypropylene  food- 
contact  and  exterior  layers.  This 
amendment  is  reflected  in  this  final 
rule. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  additive  as  a  nonfood-contact 
layer  of:  (1)  Multilayer  films  and  (2) 
rigid  plastic  containers  composed  of 
polypropylene  food-contact  and  exterior 
layers  is  safe,  that  the  additive  will  have 
the  intended  technical  effect,  and 
therefore,  that  the  regulations  in 
§§  177.1390  and  177.1500  should  be 
amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  docimients  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 


Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  March  3,  1999,  file 
with  the  Dockets  Management  Branch 
(address  above)  vwitten  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  177  is 
amended  as  follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
part  177  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  342.  348.  379e. 

2.  Section  177.1390  is  amended  by 
redesignating  paragraph  (c)(l)(i)(e)  as 
paragraph  [c)[l)[i)(f)  and  adding  a  new 
paragraph  (c)(l)(i)(e)  to  read  as  follows: 

§  177.1390    Laminate  structures  for  use  at 
temperatures  of  250  °F  and  above. 


(c)*  *  • 

(1)  *  *  * 

(i)  •  '  • 

(e)  Nylon  MXD-6  resins  that  comply 
with  item  10.3  of  the  table  in 
§  177.1500(b)  of  this  chapter  when 
extracted  with  water  and  heptane  under 
the  conditions  of  time  and  temperature 
specified  for  condition  of  use  A,  as  set 
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forth  in  Tabl#  2  of  §  176.170(c)  of  this 
chapter. 


Nyxi 


3.  Section  177.1500  is  amended  in  the     S  177.1500    Nylon  resins, 
table  in  paragraph  (b)  by  adding  item  •        •        «        •        • 

"10.3"  to  read  as  follows:  (b)  *  *  * 


10.3  Nylon  MXp-S  resins  for  use 
only  as  nonfooct-contact  layers  of: 
(1)  Multilayer  films  and  (2)  rigid 
plastic  containers  composed  of 
polypropylef)*  food-contact  and 
exterior  layer$,  as  defined  in 
§177.1520(c).  Item  1.1(a)  and 
1.1(b),  of  this  chapter.  The  firv- 
ished  food-contact  laminate,  in  the 
form  in  which  it  contacts  food, 
wtien  extracted  with  tfie  food  sim- 
ulating solveat  or  solvents  charac- 
terizing the  concfitions  of  ttie  in- 
tended use  a$  determined  from 
Table  2  of  §  176.1 70(c)  of  this 
chapter,  shall'  yield  not  more  ttia)') 
0.5  mtcrogran»  of  m- 
xytylenediamine-adlp«c  acid  cyclic 
nnorramer  per  square  irwh  of  food- 
contact  surface,  when  the  food 
simulating  sof/ent  is  analyzed  by 
any  appropriate,  property  vali- 
dated method. 


Specific 
gravity 


Melting 

point 

(degrees 

Fahrenheit) 


1.22±0.02 


Solubility  in 

boiling 
4.2W  HCI 


Viscosity 
No.  (miyg) 


455-^70 


Disolves  in 
1  h. 


Maximum  extractat)le  fraction  in  selected  solvents 
(expressed  in  percent  by  weight  of  resin) 


Water 


1.0 


Dated:  Januaiy  20, 1999. 
L.  Robert  Lake,, 

Director,  Office  Of  Policy,  Planning  and 
Strategic  Initiatives,  Center  for  Food  Safety 
and  Applied  Niitrition. 
(FR  Doc.  99-2210  Filed  1-29-99;  8:45  am] 

BILUNG  CODE  41«#-01-F 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD0&-09-004] 

Drawbridge  Operation  Regulation; 
Upper  Mississippi  River 

agency:  Coaslj  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 
from  regulations. 

SUMMARY:  Tha  Commander,  Kghth 
Coast  Guard  EJisthct  has  issued  a 
temporary  deviation  from  the 
regulations  governing  the  operation  of 
the  Dubuque  ftailroad  Drawbridge 
across  the  Upser  Mississippi  River  at 


Mile  579.9,  at  Dubuque,  Iowa.  This 
deviation  allows  the  bridge  to  open 
upon  24  hours  advance  notice  from 
12:01  a.m.  on  January  10, 1999,  through 
12:01  a.m.  on  March  1, 1999.  This 
action  will  facilitate  maintenance  work 
on  the  bridge. 

DATES:  The  deviation  is  effective  from 
12:01  a.m.  on  January  1, 1999,  through 
12:01  a.m.  on  March  1. 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  K.  Wiebusch,  Bridge 
Administrator,  Director,  Western  Rivers 
Operations,  Eighth  Coast  Guard  District, 
Bridge  Branch,  1222  Spruce  Street,  St. 
Louis,  MO  63103-2832;  telephone:  (314) 
539-3900,  extension  378. 

SUPPLEMENTARY  INFORMATION:  The 
Dubuque  Railroad  Bridge  across  the 
Upper  Mississippi  River  at  Mile  579.9, 
at  Dubuque  Iowa,  provides  a  vertical 
clearance  of  19.9  feet  above  normal  pool 
in  the  closed  to  navigation  position. 
Navigation  on  the  waterway  is  a  mixture 
of  recreational  boats  and  commercial 
tows.  A  temporary  deviation  has  been 
requested  from  the  normal  operation  of 
the  bridge  in  order  to  accommodate 
maintenance  work.  The  work  is 


95  percent 
ethyl  aicohoi 


1.5 


Ethyl  acetate 


0.2 


Benzene 


02 


essential  for  the  continued  safe 
operation  of  the  drawbridge.  The 
deviation  was  coordinated  with 
waterway  users  and  no  objections  to  the 
deviation  have  been  made. 

This  deviation  allows  the  Dubuque 
Railroad  Drawbridge  across  the  Upper 
Mississippi  River  at  Mile  579.9,  at 
Dubuque,  Iowa  to  remain  closed  to 
navigation  from  12:01  a.m.  on  January 
10, 1999,  to  12:01  a.m.  on  March  1, 
1999,  with  openings  provided  upon 
receipt  of  24  hour  advance  notice. 

This  deviation  will  be  effective  from 
12:01  a.m.  on  January  10, 1999,  imtil 
12:01  a.m.  on  March  1, 1999.  Presently, 
the  draw  is  required  to  open  on  signal 
when  drawbridge  operation  regulations 
are  not  amended  by  a  deviation. 

Dated:  January  13, 1999. 
Paul  J.  Pluta, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 
(FR  Doc.  99-2273  Filed  1-29-99;  8:45  amj 
BILLING  CODE  4»10-1S-4II 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD01-07-134] 

RIN2115-nAE47 

Drawbridge  Operation  Regulations; 
Passaic  River,  NJ 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

summary:  The  Coast  Guard  is  changing 
the  operating  rules  for  the  1-280  Bridge 
(Stickel  Memorial),  mile  5.8,  over  the 
Passaic  River  at  Harrison,  New  Jersey,  to 
permit  the  draw  to  open  on  signal  after 
a  twenty  four  hour  advance  notice  is 
given  due  to  the  infrequency  of  requests 
to  open  the  draw  by  vessels.  It  is 
expected  that  this  final  rule  will  relive 
the  bridge  owner  of  the  responsibility  to 
have  a  dravtrtender  present  and  still 
provide  for  the  needs  of  navigation. 
DATES:  This  final  rule  is  effective  March 
3, 1999. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  First  Coast 
Guard  District  Office.  408  Atlantic 
Avenue,  Boston,  Ma.  02110-3350, 
between  7  a.m.  and  2  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (617)  223- 
8364. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
W,  McDonald.  Project  Officer,  First 
Coast  Guard  District,  (617)  223-8364. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  May  18, 1998,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  Drawbridge 
Operation  Regulations  Passaic  River, 
New  Jersey,  in  the  Federal  Register  (63 
FR  27240).  The  Coast  Guard  did  not 
receive  any  comments  in  response  to  the 
notice  of  proposed  rulemaking.  No 
public  hearing  was  request,  and  none 
was  held. 

On  October  29, 1998,  the  Coast  Guard 
published  a  supplemental  notice  of 
proposed  rulemaking  entitled 
Drawbridge  Operation  Regulations 
Passaic  River,  New  Jersey,  in  the 
Federal  Register  (63  FR  57963).  The 
Coast  Guard  did  not  receive  any 
comments  in  response  to  the 
supplemental  notice  of  proposed 
rulemaking.  No  public  hearing  was 
requested,  and  none  was  held. 

Background 

The  Route  280  Bridge,  mile  5.8,  at 
Harrison,  New  Jersey,  has  a  vertical 


clearance  of  35  feet  at  mean  high  water 
and  40  feet  at  mean  low  water. 

The  current  operating  regulations  in 
33  CFR  117.739(h)  require  the  bridge  to 
open  on  signal  if  at  least  eight  (8)  hours 
advance  notice  is  given.  There  have 
been  only  8  requests  to  open  this  bridge 
since  1987.  The  bridge  owner,  the  New 
Jersey  Department  of  Transportation 
(NJDOT).  has  requested  relief  from  being 
required  to  crew  the  bridge  since  there 
have  been  so  few  requests  to  open  the 
bridge.  The  general  operating 
regulations  for  bridges  require  that  the 
bridge  owner  maintain  the  draw  in  good 
serviceable  condition. 

The  Coast  Guard  originally  published 
a  notice  of  proposed  rulemaking  to 
allow  the  bridge  to  need  not  be  opened 
for  vessel  traffic.  The  Coast  Guard,  after 
further  consideration,  decided  to  change 
the  rule  in  the  notice  of  proposed 
rulemaking  to  a  twenty  four  hour 
advance  notice  for  bridge  openings  in 
place  of  the  need  not  open  requirement 
originally  proposed.  This  change  was 
made  because  the  Coast  Guard  believes 
that  since  the  bridge  owmer  must 
maintain  the  draw  in  operable  condition 
that  the  draw  should  still  open  for 
vessels  is  a  request  is  given.  The  Coast 
guard  believes  that  a  twenty  four  hour 
advance  notice  requirement  is  a 
reasonable  amount  of  time  for  the  bridge 
owner  to  have  personnel  at  the  bridge 
for  an  opening.  A  supplemental  notice 
of  proposed  rulemaking  was  then 
published  with  a  twenty  four  hour 
advance  notice  requirement  for  all 
bridge  openings. 

This  final  rule  is  being  published  with 
no  changes  from  the  supplemental 
notice  of  proposed  rulemaking. 

Discussion  of  Comments  and  Changes 

No  comments  were  received  in 
response  to  the  notice  of  proposed 
rulemaking  and  no  comments  were 
received  in  response  to  the 
supplemental  notice  of  proposed 
rulemaking.  A  public  hearing  was  not 
requested  and  none  was  held.  No 
changes  have  been  made  to  this  final 
rule. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order,  it  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  Feb.  26. 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  final  nile  to  be  so  minimal  that  a 


full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  conclusion  is  based  on  the  fact  that 
there  have  been  only  8  requests  to  open 
this  bridge  in  the  last  ten  years. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  final  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for  profit  organizations 
that  are  independently  ovmed  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50.000.  For 
the  reasons  discussed  in  the  Regulatory 
Evaluation  section  above,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b)  of 
the  Regulatory  Flexibility  Act  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  final  rule  does  not 
have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  Figure  2-1, 
paragraph  32(e),  of  Commandant 
Instruction  M16475.1C,  this  final  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  found  not  to  have 
a  significant  effect  on  the  environment. 
A  written  "Categorical  Exclusion 
Determination"  is  not  required  for  this 
final  rule. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 
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PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  r;ad  as  follows: 


Authority:  33 

CFR  1.05-l(g) 
under  the  au 
Stat.  5039. 


U.S.C.  499;  49  CFR  1.46;  33 
^tion  117.255  also  issued 
of  Pub.  L.  102-587,106 


the  rjty 


2.  In  §  117.739,  redesignate 
paragraphs  (j]  ^d  (k)  as  paragraphs  (k) 
and  (j);  revise  newly  redesignated 
paragraph  (k)  by  removing  the  number 
"6.9"  and  addjing,  in  its  place,  the 
number  "8.9 "j  and  revise  paragraph  (h) 
to  read  as  foll(^ws: 

§117.739    Pas$aic  River. 

*  *  ft  *  * 

(h)  The  Rou  e  280  Bridge,  mile  5.8,  at 
Harrison,  New  Jersey,  shall  open  on 
signal  if  at  leai  it  24  hours  notice  is  given 
by  calling  the  [lumber  posted  at  the 
bridge. 
***** 

Dated:  Januar  '  20,  1999. 

R.M.  Larrabee, 

Rear  Admiral,  b.S.  Coast  Guard  Commander, 
First  Coast  Guar  d  District. 

|FR  Doc.  99-2346  Filed  1-29-99;  8:45  am] 

BILUNG  CODE  491 « 


lO-IS 


GENERAL  SERVICES 
ADMINISTRATION 


48  CFR  Parts 
[APD  2800.12A. 
RIN  3090-AG81 


>11,  516,  542,  and  552 
CHGE  81] 


General  Services  Administration 
Acquisition  Regulation;  Streamlining 
Administration  of  Federal  Supply 
Service  (FSS)  Multiple  Award  Schedule 
(MAS)  Contracts  and  Clarifying 
Marking  Requirements 


AGENCY:  Office 

GSA. 

ACTION:  Interinji 

comments. 


of  Acquisition  Policy, 
rule  with  request  for 


SUMMARY:  The  General  Services 
Administratioi  i  Acquisition  Regulation 
(GSAR)  is  amended  to  clarify 
requirements  for  marking  deliveries 
under  contracts  that  provide  for  delivery 
to  both  civilias  and  military  locations, 
clarify  the  contracting  activities  that  are 
authorized  to  place  orders  under 
Federal  Supply  Service  (FSS)  contracts, 
allowing  Procijring  Contracting  Officers 
(PCOs)  in  FSS  an  authorize 
Administrativ^  Contracting  Officers 
(ACOs)  to  issufe  cure  or  show  cause 
notices,  revisekhe  time  for  submission 
to  close-out  reports  under  FSS  multiple 
award  schedut  (MAS)  contracts,  and 


simplify  the  process  for  deleting  items 
from  FSS  MAS  contracts. 
DATES:  Effective  date:  February  1. 1999. 
Comments  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  April  2. 1999. 
ADDRESSES:  Mail  comments  to  General 
Services  Administration,  Office  of 
Acquisition  Policy,  GSA  Acquisition 
Policy  Division  (MVP),  1800  F  Street, 
NW.,  Room  4012,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  Sochon,  GSA  Acquisition  Policy 
Division,  (202)  208-6726. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

GSA  is  amending  the  GSAR  for 
clarification  and  to  delete  unnecessary 
review  requirements.  GSAR  511.204  is 
amended  to  clarify  the  applicability  of 
the  clause  at  GSAR  552.211-73, 
Marking,  so  that  deliveries  are  properly 
labeled  for  delivery  at  military  or 
civilian  locations.  GSAR  516.505  and 
552.216-73  are  amended  to  define 
activities  authorized  to  place  orders 
under  an  FSS  schedule  contract  when 
the  contract  provides  that  ordering 
activities  may  place  orders  directly. 
They  are  also  amended  to  reflect  that 
schedule  contracts  may  provide  for 
either  or  both  task  and  delivery  orders. 
GSAR  542.302  is  amended  to  allow  FSS 
PCOs  to  authorize  ACOs  to  issue  show 
cause  or  cure  notices.  This  will 
streamline  FSS's  internal  processes  and 
allow  for  quicker  response  to  contractor 
performance  problems.  GSAR  552.238- 
72  is  amended  to  change  the  time  for 
submission  to  contract  close-out  reports 
to  eliminate  a  potential  conflict  between 
the  required  report  date  and  the  final 
date  of  performance  of  delivery  orders. 
GSAR  552.238-76  is  amended  to  change 
the  reference  to  "maximum  order  limit" 
to  "maximiun  order  threshold."  This  is 
an  administrative  change  to  make 
552.238-76  consistent  with  Federal 
Acquisition  Regulation  (FAR)  subpart 
8.4.  GSAR  552.243-72  is  amended  to 
allow  FSS  MAS  contractors  to  delete 
items  without  prior  approval.  This  will 
remove  a  burdensome  and  time- 
consuming  procedure  that  does  not  have 
value  for  the  Government.  GSAR 
552.243-72  is  also  revised  to  give 
contractors  the  option  of  publishing 
supplemental  price  lists  as 
modifications  occur  or  on  a  quarterly 
basis.  This  recognizes  that  many 
contractors  now  issue  electronic  notices 
of  changes  and  that  modifications  occur 
with  such  frequency  that  grouping 
changes  to  periodic  updates  in  paper  is 
more  efficient  for  both  contractors  and 
the  Government.  GSAR  552.243-72  is 


also  revised  to  update  a  FAR  reference 
and  to  delete  a  reference  to  an  obsolete 
cause. 

B.  Executive  Order  12866 

This  regulatory  action  was  not  subject 
to  Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993,  and  is  not  a 
major  rule  under  5  U.S.C.  804. 

C  Regulatory  Flexibility  Act 

The  GSA  certifies  that  this  interim 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.  The  change 
will  benefit  all  FSS  MAS  contractors, 
large  and  small,  by  streamlining 
administrative  requirements. 
— The  change  to  the  time  for  submission 
of  contract  close-out  reports 
eliminates  a  potential  conflict 
between  the  required  report  date  and 
the  final  date  of  performance  of 
delivery  orders;  this  avoids  placing  a 
potentially  impracticable  requirement 
on  FSS  contractors. 
— Updating  the  definition  of  activities 
authorized  to  place  orders  under  FSS 
schedule  contracts  is  necessary  to 
acciu^tely  reflect  current  authority 
and  avoid  inconsistency  with  other 
order  FSS  solicitation  and  contract 
terms. 
— Allowing  FSS  MAS  contractors  to 
delete  items  without  prior  approval 
will  remove  a  burdensome  and  time- 
consuming  procedure  that  does  not 
have  value  for  the  Government.  It 
allows  contractors  to  provide 
potential  customers  the  most  current 
information  on  contract  items. 
— Contractors  will  have  the  option  of 
publishing  supplemental  price  lists  as 
modifications  occur  or  on  a  quarterly 
basis;  letting  them  choose  the  most 
efficient  method  based  on  their 
individual  circumstances. 

D.  Paperwork  Reduction  Act 

The  revised  clause  at  552.216-73 
contains  an  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
However,  the  revisions  to  the  clause 
made  by  this  rule  do  not  affect  the 
information  collection  requirement 
which  was  approved  previously  by 
OMB  and  assigned  control  number 
3090-0248.  The  revised  clause  at 
552.238-72,  Contractor's  Report  of 
Sales,  also  contains  an  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act.  However,  the 
revisions  to  the  clause  made  by  this  rule 
do  not  affect  the  information  collection 
requirement  which  was  approved 
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previously  by  OMB  and  assigned 
control  number  3090-0121.  The  other 
changes  in  this  rule  do  not  impose 
recordkeeping  or  information  collection 
requirements,  or  otherwise  collect 
information  from  offerors,  contractors, 
or  members  of  the  pubUc  that  require 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

E.  Determination  To  Issue  an  Interim 
Rule 

Urgent  and  compelling  reasons  exist 
to  promulgate  this  interim  rule  without 
prior  opportimity  for  public  comment. 
GSA  believes  this  rule  will  provide 
significant  benefits  to  both  the  Federal 
government  and  GSA  contractors: 
—The  change  to  511.204  clarifies  the 
applicability  of  the  clause  at  552.211- 
73,  Marking,  so  that  deliveries  are 
properly  labeled  for  delivery  at 
military  or  civilian  locations,  helping 
to  avoid  delays  or  misdeliveries. 
— Updating  the  definition  of  activities 
authorized  to  place  orders  under  FSS 
schedule  contracts  is  necessary  to 
accurately  reflect  current  authority 
and  avoid  inconsistency  with  other 
FSS  soUcitation  and  contract  terms. 
— Allovdng  FSS  PCOs  to  authorize 
ACOs  to  issue  show  cause  or  cure 
notices  streamlines  FSS's  internal 
processes  and  allows  for  quicker 
response  to  contractor  performance 
problems. 
— The  change  to  the  time  for  submission 
of  contract  close-out  reports 
eliminates  a  potential  conflict 
between  the  required  report  date  and 
the  final  date  of  performance  of 
delivery  orders;  this  avoids  placing  a 
potentially  impracticable  requirement 
on  FSS  contractors. 
—The  change  to  allow  FSS  MAS 
contractors  to  delete  items  without 
prior  approval  will  remove  a 
burdensome  and  time-consuming 
procediu-e  that  does  not  have  value  for 
the  Government.  Preapproval  of 
deletions  is  not  necessary  either  for 
ascertaining  cost  reasonableness  or  to 
maintain  control  over  the  contract. 
Quicker  notification  of  deletions  will 
in  fact  help  Federal  agencies  avoid 
ordering  discontinued  items. 
— Giving  contractors  the  option  of 
publishing  supplemental  price  lists  as 
modifications  occur  or  on  a  quarterly 
basis  allows  contractors  to  choose  the 
most  efficient  method  of  notification 
and  reduces  the  filing  burden  on 
Government  users. 
However,  Pursuant  to  Pub.  L.  98-577 
and  FAR  1.501,  GSA  vdll  consider 
public  comments  received  in  response 
to  this  interim  rule  in  the  formation  of 
the  final  rule. 


List  of  Subjects  in  48  CFR  Parts  511. 
516, 542,  and  552 

Government  procurement. 
Accordingly,  48  CFR  is  amended  as 
follows:  

1.  The  authority  citation  for  48  CFR 
parts  511,  516,  542,  and  552  continues 
to  read  as  follows: 

Authority:  40  U.S.C.  486(c). 

PART  511— DESCRIBING  AGENCY 
NEEDS 

2.  Section  511.204  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

511 .204    Solicitation  provisions  and 
contract  clauses. 

•        •        •        *        • 

(c)  The  contracting  officer  shall 
include  the  clause  at  552.211-73, 
Marking,  in  solicitations  and  contracts 
for  supplies  when  deliveries  may  be 
made  to  both  civilian  and  military 
activities  and  the  contract  amount  is 
expected  to  exceed  the  simplified 
acquisition  threshold. 


PART  516— TYPES  OF  CONTRACTS 

3.  Section  516.505  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

516.505    Contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  552.216-73.  Placement  of 
Orders,  in  solicitations  and  contracts  for 
stock  or  special  order  program  items 
when  the  contract  authorizes  FSS  and 
other  agencies  to  issue  delivery  orders. 
If  only  FSS  will  issue  delivery  orders 
imder  any  of  its  supply  programs,  use 
Alternate  I.  If  a  Federal  Supply 
Schedule  contract  (single  or  multiple 
award)  permits  other  organizations  to 
issue  task  or  delivery  orders,  use 
Alternate  II. 


PART  542— CONTRACT 
ADMINISTRATION 

4.  Section  542.302  is  amended  by 
revising  paragraph  (b)(5)  to  read  as 
follows: 

542.302    Contract  administration  functions. 

•  •        •        •        * 

(b)  *  *  * 

*  •        *        •        • 

(5)  Issue  cure  or  show  cause  notices 
(only  applies  to  ACOs  in  FSS). 


PART  552— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

5.  Section  552.216-73  is  amended  by 
revising  Alternate  n  to  read  as  follows: 


552.21 6-73    Placement  of  orders. 

•  *        •        •        • 

Alternate  II  (Feb.  1 999).  As  prescribed 
in  516.505(a),  substitute  the  following 
paragraph  (a)  for  paragraph  (a)  of  this 
basic  clause: 

(a)  The  organizations  listed  below  may 
place  orders  under  this  contract.  Questions 
regarding  organizations  authorized  to  use  this 
schedule  should  be  directed  to  the 
Contracting  Officer. 

(1)  Executive  agencies. 

(2)  Other  Federal  agencies. 

(3)  Mixed-ownership  Government 
corporations. 

(4)  The  District  of  Columbia. 

(5)  Government  contractors  authorized  in 
writing  by  a  Federal  agency  pursuant  to  48 
CFR  51.1. 

(6)  Other  activities  and  organizations 
authorized  by  statute  or  regulation  to  use 
GSA  as  a  source  of  supply. 

6.  Section  552.238-72  is  amended  by 
revising  the  date  of  the  clause  and 
paragraph  (e)  to  read  as  follows: 

552.238-72    Contractor's  report  of  sales. 

•  •        *        *        • 

CONTRACTOR'S  REPORT  OF  SALES  (FEB 
1999) 

•  •         •         •         • 

(e)  The  report  is  due  30  days  following  the 
completion  of  the  reporting  period.  The 
Contractor  must  also  provide  a  close-out 
report  within  120  days  after  the  expiraUon  of 
the  contract.  The  contract  expires  upon 
physical  completion  of  the  last,  outstanding 
task  or  delivery  order  of  the  contract.  The 
close-out  report  must  cover  all  sales  not 
shown  in  the  final  quarterly  report  and 
reconcile  all  errors  and  credits.  If  the 
Contractor  reported  all  contract  sales  and 
reconciled  all  errors  and  credits  on  the  final 
quarterly  report,  then  show  zero  sales  in  the 
close-out  report. 
(End  of  Clause) 

7.  Section  552.238-76  is  amended  by 
revising  the  date  of  the  clause  and 
paragraph  (d)(1)  to  read  as  follows: 

552.238-76    Price  reductions. 


PRICE  REDUCTIONS  (FEB  1999) 

»         *         »         »         * 

(d)'  •  * 

(1)  To  commercial  customers  under  firm, 
fixed-price  definite  quantity  contracts  with 
specified  delivery  in  excess  of  the  maximum 
order  threshold  specified  in  this  contract; 
*         *         »         *         • 

8.  Section  552.243-72  is  amended  by 
revising  the  date  of  the  clause  and 
paragraphs  (b)(1)  (v)  and  (vi),  the  first 
sentence  of  (b)(3),  (c),  (d)  and  (e)  to  read 
as  follows: 

552.243-72    Modifications  (Multiple  Award 
Schedule). 
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(in 


MODinCATIQNS  (MULTIPLE  AWARD 
SCHEDULE)  {^EB  1999) 

*         * 

(b)*  • 

(D*  • 

(v)  Producti 
or  the  item(s) 
submitted  if  rehuired 
Performance 

(vi)  Hazardo|js 
applicable) 
52.223-3  (ALT 
Identification 


point(s)  for  the  new  item(s) 
tender  the  new  SIN(s)  must  be 
by  52.215-6,  Place  of 


Jin 


material  information  (if 
be  submitted  as  required  by 
I),  Hazardous  Material 
d  Material  Safety  Data. 


(3)  Price 
indicate  w 
under  item  (i) 
of  the  Price 


Reduction.  The  Contractor  shall 
heth  er  the  price  reduction  falls 
(ii),  or  (iii)  of  ptaragraph  (c)(1) 
Re  luctions  clause  at  552.236-76. 


ii: 


I  mai  le 


item 


(c)  Effective 
any  modificat 
modification, 
in  the  Price  Reiluct 

(d)  Electroni 
shall  update  e 
reflect  all  mod 
or  SINs,  the 
contracting 
transmitting  c 
will  not  be 
Government 
upidates.  The 
reductions,  i 
without  prior 
Contractor  sha 
as  set  forth  in 
552.238-76. 

(e)  Amendmi  !nts 
Schedule  Price 

(1)  The  Contractor 
supplements  tc 
the  most  curref  t 
may  either: 

(i)  Distribute 
Supply  Schedi  le 
after  the  effective 

(ii)  Distributi  i 
The  period  co\^red 
supplement  is 
Contractor,  but 
from  the  effective 
modification 
a  cumulative 
from  the  date 
covered. 

(2)  At  a  minifnum 
distribute  each 
activities  that 
document.  In 
submit  two  cof 
contracting 
Schedule  Inforfciat 


Dates.  The  effective  date  of 
is  the  date  specified  in  the 
^cept  as  otherwise  provided 
ions  clause  at  552.238-76. 
File  Updates.  The  Contractor 
hctronic  file  submissions  to 
fications.  For  additional  items 
Cdntractor  shall  obtain  the 
off  cer's  approval  before 
1  anges.  Contract  modifications 
effective  until  the 
ives  the  electronic  file 
Cjontractor  may  transmit  price 
deletions,  and  corrections 
Approval.  However,  the 
1  notify  the  contracting  officer 
Price  Reductions  clause  at 


tiel 


to  Paper  Federal  Supply 
Lists. 

must  provide 
its  paper  price  lists,  reflecting 
changes.  The  Contractor 

a  supplemental  paper  Federal 
Price  List  within  15  days 
date  of  each  modification, 
cumulative  supplements. 

by  a  cumulative 
the  discretion  of  the 
may  not  exceed  three  months 
date  of  the  earliest 
Contractor  must  distribute 
pplement  within  15  days 
the  latest  modification 


It 


The 


!SU 


the  Contractor  shall 
supplement  to  those  ordering 
{previously  received  the  basic 
ition,  the  Contractor  shall 
ies  of  each  supplement  to  the 
officer  and  one  copy  to  the  FSS 
ion  Center. 


addi 


(End  of  Clause 


Dated:  January  21, 1999. 

Ida  M.  Ustad, 

Deputy  Associate  Administrator  for 
Acquisition  Policy. 

[FR  Doc.  99-1973  Filed  1-29-99;  8:45  am] 

BILUNG  CODE  6820-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  981222314-8321-02;  LD. 
012799A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pollock  in  Statistical 
Area  630  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area 
630  of  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
the  interim  1999  pollock  total  allowable 
catch  (TAC)  for  Statistical  Area  630 
established  by  the  1999  Interim 
Specifications  and  amended  by  the 
emergency  interim  rule  implementing 
Steller  sea  lion  protection  measures  for 
the  pollock  fisheries  off  Alaska. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  January  27.  1999,  until 
superseded  by  the  Final  1999  Harvest 
Specification  for  Groundfish,  which  will 
be  published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Nick 
Hindman.  907-581-2062. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 


with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

In  accordance  with  §679.20(c)(2)(i) 
and  emergency  provisions  implemented 
at  §679.20(a)(5)(ii)(c)  (64  FR  3437, 
January  22, 1999),  NMFS  established  the 
interim  pollock  TAG  in  Statistical  Area 
630  as  9,156  metric  tons  (mt). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  interim  TAC  of 
pollock  in  Statistical  Area  630  will  soon 
be  reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  8,656  mt,  and  is 
setting  aside  the  remaining  500  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
NMFS  is  prohibiting  directed  fishing  for 
pollock  in  Statistical  Area  630  of  the 
GOA. 

Maximum  retainable  bycatch  amounts 
may  be  foimd  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  seasonal  allocation  of 
pollock  in  Statistical  Areas  630. 
Providing  prior  notice  and  an 
opportunity  for  public  comment  is 
impracticable  and  contrary  to  the  public 
interest.  Further  delay  would  only  result 
in  overharvest.  NMFS  finds  for  good 
cause  that  the  implementation  of  this 
action  should  not  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  January  27, 1999. 
Gary  C.  Matlock.  Ph.D., 

Director,  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Service. 
[FR  Doc.  99-2327  Filed  1-27-99;  1:54  pm] 
BILUNG  CODE  3510-22-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  njjes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  rnaking  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-Nii(l-273-AD] 

RIN2120-nAA64 

Airworthiness  Directives;  Boeing 
Model  737-200C  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Boeing 
Model  737-200C  series  airplanes,  that 
currently  requires  a  one-time  external 
detailed  visual  inspection  to  detect 
cracks  of  the  fuselage  skin  in  the  lower 
lobe  cargo  compartment;  repetitive 
internal  detailed  visual  inspections  to 
detect  cracks  of  the  frames  in  the  lower 
lobe  cargo  compartment;  and  repair  of 
cracked  parts.  That  AD  also  provides  for 
an  optional  preventative  modification 
that  constitutes  terminating  action  for 
the  repetitive  inspections.  This  action 
would  require  accomplishment  of  the 
previously  optional  terminating 
modification.  This  proposal  is  prompted 
by  reports  of  cracking  in  the  body 
frames  between  stringers  19  left  and  25 
left  and  at  body  stations  360  to  500B. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  opening  or 
loss  of  the  cargo  door  during  flight,  and 
consequent  rapid  decompression  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
March  18,  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
273-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nenita  Odesa,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA. 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-^056;  telephone  (425)  227-2557; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  tripUcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
suanmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-273-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 


98-NM-273-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

On  Jime  25, 1993,  the  FAA  issued  AD 
93-13-02.  amendment  39-8615  (58  FR 
36863,  July  9,  1993),  applicable  to  all 
Boeing  Model  737-200C  series 
airplanes,  to  require  a  one-time  external 
detailed  visual  inspection  to  detect 
cracks  of  the  fuselage  skin  in  the  lower 
lobe  cargo  compartment;  repetitive 
internal  detailed  visual  inspections  to 
detect  cracks  of  the  frames  in  the  lower 
lobe  cargo  compartment;  and  repair  of 
cracked  parts.  That  AD  also  provides  for 
an  optional  preventative  modification 
that  constitutes  terminating  action  for 
the  repetitive  inspections.  That  action 
was  prompted  by  reports  of  cracking  in 
the  body  frames  between  stringers  19 
left  and  25  left  and  at  body  stations  360 
to  500B.  The  requirements  of  that  AD 
are  intended  to  prevent  a  cargo  door 
from  opening  while  the  airplane  is  in 
flight,  which  could  result  in  rapid 
decompression  of  the  airplane. 

Actions  Since  Issuance  of  Previous  Rule 

When  AD  93-13-02  was  issued,  it 
contained  a  provision  for  an  optional 
preventative  modification  that  involves 
installation  of  doublers  on  the  frames 
located  between  stringers  19  left  and  25 
left  and  at  body  stations  360  to  500B, 
which,  if  accomplished,  constitutes 
terminating  action  for  the  required 
repetitive  inspections.  This  action 
proposes  to  require  accomplishment  of 
the  previously  optional  terminating 
modification  in  accordance  with  Boeing 
Service  Bulletin  737-53A1160,  Revision 
1,  dated  April  29,  1993.  (That  service 
bulletin  was  referenced  as  the 
appropriate  source  of  service 
information  in  AD  93-13-02  for 
accomplishment  of  the  modification.) 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  93-13-02  to  continue  to 
require  a  one-time  external  detailed 
visual  inspection  to  detect  cracks  of  the 
fuselage  skin  in  the  lower  lobe  cargo 
compartment;  repetitive  internal 
detailed  visual  inspections  to  detect 
cracks  of  the  frames  in  the  lower  lobe 
cargo  compartment;  and  repair  of 
cracked  parts.  In  addition,  the  proposed 
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AD  would  require  accomplishment  of 
the  previously  optional  terminating 
modification! 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  $hould  note  that  this  AD 
proposes  to  rfequire  the  modification  of 
certain  fuselage  frames,  as  described  in 
Boeing  Service  Bulletin  737-53 Al  160, 
Revision  1 ,  a^  terminating  action  for  the 
repetitive  inspections.  Incorporation  of 
this  modification  was  classified  as 
optional  in  Uiat  service  bulletin. 

The  FAA  h(as  determined  that  long- 
term  continued  operational  safety  will 
be  better  assured  by  design  changes  to 
remove  the  source  of  the  problem,  rather 
than  by  repetitive  inspections.  Long- 
term  inspectipns  may  not  be  providing 
the  degree  of  Isafety  assurance  necessary 
for  the  transport  airplane  fleet.  This, 
coupled  with  a  better  understanding  of 
the  human  fattors  associated  with 
numerous  co  itinual  inspections,  has  led 
the  FAA  to  c(  insider  placing  less 
emphasis  on  inspections  and  more 
emphasis  on  design  improvements.  The 
proposed  modification  requirement  is  in 
consonance  with  these  conditions. 

Cost  Impact  j 

There  are  approximately  90  airplanes 
of  the  affectefi  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  18 
airplanes  of  If.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  inspections  tiiat  are  currently 
required  by  AD  93-13-02,  and  retained 
in  this  propofed  AD,  take  approximately 
12  work  houiB  per  airplane  to 
accomplish,  4t  an  average  labor  rate  of 
$60  per  workjhour.  Based  on  these 
figures,  the  cist  impact  of  the  currently 
required  inspections  on  U.S.  operators 
is  estimated  to  be  SI 2.960,  or  $720  per 
airplane,  per  inspection  cycle. 

The  new  mbdification  that  is 
proposed  in  tfiis  AD  action  would  take 
approximately  160  work  hours  per 
airplane  to  aacomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parls  would  cost 
approximately  $5,500  per  airplane. 
Based  on  these  figiu^s.  the  cost  impact 
of  the  modification  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$271,800.  or  $15,100  per  airplane. 

The  cost  in^pact  figures  discussed 
above  are  bas^d  on  assiunptions  that  no 
operator  has  iet  accomplished  any  of 
the  current  o^  proposed  requirements  of 
this  AD  actioti,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Ii^pact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 


on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8615  (58  FR 
36863.  July  9,  1993),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  98-NM-273-AD.  Supersedes 
AD  93-13-02,  Amendment  39-8615. 

Applicability:  All  Model  737-200C  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 


the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  opening  or  loss  of  the  cargo 
door  during  flight,  and  consequent  rapid 
decompression  of  the  airplane,  accomplish 
the  following: 

Restatement  of  Requirements  of  AD  93-13- 
02 

(a)  Prior  to  the  accumulation  of  29,000 
flight  cycles  or  within  250  flight  cycles  after 
August  9, 1993  (the  effective  date  AD  93-13- 
02,  amendment  39-8615),  whichever  occurs 
later,  accomplish  an  external  detailed  visual 
inspection  to  detect  cracks  of  the  fuselage 
skin  between  stringers  19  left  and  25  left  and 
at  body  stations  360  to  540,  in  accordance 
with  Boeing  Alert  Service  Bulletin  737- 
53A1160.  dated  October  24,  1991;  or  Boeing 
Service  Bulletin  737-53 Al  160,  Revision  1, 
dated  April  29, 1993.  If  any  crack  is  found, 
prior  to  further  flight,  accomplish  the 
requirements  of  paragraphs  (a)(1)  and  (a)(2) 
of  this  AD. 

(1)  Perform  an  internal  detailed  visual 
inspection  to  detect  cracks  of  the  frames 
between  stringers  19  left  and  25  left  and  at 
body  stations  360  to  500B,  in  accordance 
with  either  service  bulletin. 

(2)  Repair  all  cracks  in  accordance  with  a 
method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate. 

(b)  Within  3,000  flight  cycles  after 
completing  the  requirements  of  paragraph  (a) 
of  this  AD,  unless  accomplished  within  the 
last  6,000  flight  cycles  prior  to  August  9, 
1993,  perform  an  internal  detailed  visual 
inspection  to  detect  cracks  of  the  frames 
between  stringers  19  left  and  25  left  and  at 
body  stations  360  to  500B,  in  accordance 
with  Boeing  Alert  Service  Bulletin  737- 
53A1160,  dated  October  24, 1991;  or  Boeing 
Service  Bulletin  737-53A1160,  Revision  1, 
dated  April  29, 1993.  Thereafter,  repeat  the 
internal  detailed  visual  inspection  at 
intervals  not  to  exceed  9,000  flight  cycles.  If 
any  crack  is  found,  prior  to  further  flight, 
accomplish  the  requirements  of  paragraph 
(b)(1)  or  (b)(2)  of  this  AD,  as  applicable. 

(1)  If  any  crack  is  found  that  does  not 
exceed  the  limits  specified  in  the  Boeing  737 
Structural  Repair  Manual  (SRM),  repair  the 
crack  in  accordance  with  the  Boeing  737 
SRM.  Repeat  the  internal  detailed  visual 
inspection  thereafter  at  intervals  not  to 
exceed  9,000  flight  cycles. 

(2)  If  any  crack  is  foimd  that  exceeds  the 
limits  specified  in  the  Boeing  737  SRM, 
repair  the  crack  in  accordance  with  a  method 
approved  by  the  Manager,  Seattle  AGO. 
Repeat  the  internal  detailed  visual  inspection 
thereafter  at  intervals  not  to  exceed  9,000 
flight  cycles. 

New  Requirements  of  This  AD 

(c)  Prior  to  the  accumulation  of  75,000  total 
flight  cycles,  or  within  3,000  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  install  doublers  on  the  frames 
located  between  stringers  19  left  and  25  left 
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and  at  body  stations  360  to  500B,  in 
accordance  with  Boeing  Service  Bulletin 
737-53A1160,  Revision  1.  dated  April  29. 
1993.  Accomplishment  of  this  modification 
constitutes  tenninating  action  for  the 
requirements  of  this  AD. 

(d)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 

(d)(2)  Alternative  methods  of  compliance 
approved  previously  in  accordance  with  AD 
93-13-02,  amendment  39-8615,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
26,  1999. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-2271  Filed  1-29-99;  8:45  am] 
BILUNG  COOe  49ia-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  99-AAL-1] 

Proposed  Revision  of  Class  D 
Airspace;  Fairt)anl(S,  Elelson  Air  Force 
Base  (AFB),  AK;  Proposed  Revision 
and  Establishment  of  Class  E 
Airspace;  Fairt>anl(s,  Elelson  AFB,  AK 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to  revise 
Class  D  airspace  operational  times, 
revise  current  Class  E  airspace,  and 
establish  additional  Class  E  airspace  at 
Eielson  AFB,  AK.  The  United  States  Air 
Force  (USAF)  has  requested  this  action 
in  response  to  a  critical  Air  Traffic 
Control  (ATC)  controller  shortage 
throughout  the  USAF  and  an  airspace 
review  after  redesigning  their 
instrument  approaches.  Adoption  of  this 
proposal  would  result  in  the  provision 
of  a  part  time  operation  of  the  Class  D 
airspace;  revision  of  the  current  Class  E 
airspace;  and  when  the  tower  is  closed, 
establishment  of  additional  Class  E 


airspace  for  Instrument  Flight  Rules 
(IFR)  and  .Special  Visual  Flight  Rules 
(VFR)  operations  at  Eielson  AFB,  AK. 
DATES:  Comments  must  be  received  on 
or  before  March  18, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  tripUcate  to:  Manager, 
Operations  Branch,  AAL-530,  Docket 
No.  99-AAL-l,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Alaskan  Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division,  at  the 
address  shovkrn  above  and  on  the 
Internet  at  Alaskan  Region's  homepage 
at  http://www.alaska.faa.gov/at  or  at 
address  http://162.58.28.41/at. 
FOR  FURTHER  INFORMATION  CONTACT: 
Derril  Bergt,  Operations  Branch,  AAL- 
535,  Federal  Aviation  Administration, 
222  West  7th  Avenue,  Box  14, 
Anchorage,  AK  99513-7587;  telephone 
number  (907)  271-2796;  fax:  (907)  271- 
2850;  email:  Derril.Bergt@faa.gov. 
Internet  address:  http:// 
www.alaska.faa.gov/at  or  at  address 
http://162.58.28.41/at. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  99- 
AAL-l."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 


examination  in  the  Operations  Branch, 
Air  Traffic  Division,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK,  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NoUce  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the 
Operations  Branch,  AAL-530,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A  which  describes  the 
application  procedure. 

Internet  users  may  reach  the  Federal 
Register's  web  page  for  access  to 
recently  pubUshed  rulemaking 
documents  at  http://wrww. 

access.gpo.gov/su docs/aces/aces 

140.html. 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Register's  electronic 
buUeting  board  service  (telephone:  202- 
512-1661). 

The  Proposal 

The  FAA  proposes  to  amend  14  CFR 
part  71  by  revising  the  Class  D  airspace 
operational  times  at  Eielson  AFB,  AK, 
due  to  a  critical  ATC  controller 
shortage.  Currently,  the  Class  D  airspace 
is  operational  24  hours  a  day,  seven 
days  a  week.  This  action  proposes  to 
decrease  the  physical  dimensions  of  the 
Class  D  airspace  from  a  5.2  mile  radius 
to  a  4.7  mile  radius.  The  following 
phraseology  would  be  added  to  the  end 
of  the  Class  D  airspace  description: 
"This  Class  D  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in 
the  Airport/Facility  Directory."  This 
action  would  allow  part  time  operation 
of  the  Airport  Traffic  Control  Tower 
(ATCT)  at  Eielson  AFB,  AK.  The  USAF 
has  proposed  the  Eielson  AFB  tower  be 
closed  between  2300  and  0700  (local 
times).  During  this  closure,  the  Class  D 
airspace  would  convert  to  Class  E 
airspace  which  this  proposal  is 
establishing  for  IFR  and  Special  VFR 
operations.  The  existing  Class  E  airspace 
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would  be  re|/ised  to  eliminate 
extensions  ^d  would  result  in  a  single 
7.2  mile  radius  circle  of  Eielson  AFB. 

The  Eielsdn  AFB  mission  has  changed 
in  recent  yetrs.  Present  flight  operations 
rarely  excee^  16  hours  per  day,  and 
quiet  hours  $re  in  effect  from  2200  to 
0700  local  times.  Less  than  one  percent 
of  annual  flight  traffic  occults  during  the 
proposed  closure  times.  Eielson  AFB 
base  operations  and  the  runway  will 
remain  a  24-jhour  facility.  Eielson  Tower 
will  retain  sjifficient  personnel  to  revert 
to  24-hour  operations  in  the  event  of  a 
contingency  Air  traffic  controllers  v»dll 
be  on  a  standby  schedule  to  provide  on- 
call  services  to  North  American  Defense 
(NORAD)  missions,  approved  arrivals 
and  departules,  and  emergency  diverts. 
The  USAF  intends  to  meet  all  criteria  to 
remain  a  viable  alternate  airport. 

The  area  would  be  depicted  on 
aeronautical!  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on|  North  American  Datum  83. 
The  Class  D  birspace  areas  are  published 
in  paragraph  5000,  Class  E  airspace 
areas  designated  as  a  surface  area  are 
published  in(  paragraph  6002,  and  Class 
E  airspace  aneas  extending  upward  from 
700  feet  or  n^ore  above  the  surface  of  the 
earth  are  published  in  paragraph  6005 
in  FAA  Ord^  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  10,  1998,  which  is 
incorporate!^  by  reference  in  14  CFR 
71.1  (63  FR  $0139;  September  21,  1998). 
The  Class  D  ^nd  Class  E  airspace  listed 
in  this  docuinent  would  be  revised  and 
published  ini  the  Order. 

The  FAA  l|as  determined  that  these 
proposed  regulations  only  involve  an 
established  qody  of  technical 
regulations  fbr  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  — (|)  is  not  a  "significant 
regulatory  adtion"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedujes  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  i  routine  matter  that  will 
only  affect  ai  r  traffic  procedures  and  air 
navigation,  il  is  certified  that  this  rule, 
when  promu  gated,  will  not  have  a 
significant  e<  onomic  impact  on  a 
substantial  n  imber  of  small  entities 
imder  the  cri  ;eria  of  the  Regulatory 
Flexibility  Ai  :t 

List  of  Sabje^ts  in  14  CFR  Part  71 

Airspace,  Ihcorporation  by  reference, 
Navigation  (^r). 


The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  AviaUon 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  16, 1998,  is  to  be  amended 
as  follows: 

Paragraph  5000    Class  D  Airspace 


AAL  AK  D    Fairfoanks.  Eielson  AFB,  AK 

[Revised] 

Fairbanks.  Eielson  AFB,  AK 

(Lat.  64''39'56"  N.,  long.  14r06'05"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,000  feet  MSL 
within  a  4.7-mile  radius  of  Eielson  AFB.  This 
Class  D  airspace  area  is  effective  during  the 
sptecific  dates  and  times  established  in 
advance  by  a  Notipe  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


Paragraph  6002    Class  E  airspace  designated 
as  surface  areas. 


AAL  AK  E2    Fairbanks,  Eielson  AFB,  AK 

[New] 

Fairbanks.  Eielson  AFB,  AK 

(Lat.  64°39'56"  N.,  long.  147''06'05"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,000  feet  MSL 
within  a  4.7-mile  radius  of  Eielson  AFB. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AAL  AK  E5    FairtMnks,  Eielson  AFB,  AK 
[Revised] 

Fairbanks,  Eielson  AFB,  AK 

(Lat.  64''39'56"  N..  long.  147»06'05"  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  7.2-mile 

radius  of  Eielson  AFB. 


Issued  in  Anchorage,  AK,  on  January  22, 
1999. 

Willis  C.  Nelson, 

Manager,  Air  Traffic  Division,  Alaskan 
Region. 

(FR  Doc.  99-2338  Filed  1-29-99;  8:45  am) 

BILUNG  CODE  4»10-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part  71 

[Airspace  Docket  No.  99-AGL-1] 

Proposed  Modification  of  the  Legal 
Description  of  the  Class  E  Airspace; 
SaultSte  Marie.  ON 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  the  legal  description  Class  E 
airspace  at  Sault  Ste  Marie,  ON.  The 
airspace  description  for  the  Sault  Ste 
Marie  Airport,  ON,  Canada,  incorrectly 
describes  the  northwest  extension  of  the 
controlled  airspace  as  the  northeast 
extension.  Controlled  airspace 
extending  upward  firom  the  surface  is 
needed  to  contain  aircraft  executing 
instrument  approach  procedures.  This 
action  proposes  to  correct  the  legal 
description  of  the  existing  controlled 
airspace  for  this  airport  in  order  to 
eliminate  confusion  regarding  the  actual 
configtiration  of  the  airspace. 

DATES:  Comments  must  be  received  on 
or  before  March  15, 1999. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Coimsel.  AGL-7,  Rules 
Docket  No.  99-AGL-l,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INft)RMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 
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Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpftil  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  conunents  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Conunents  to  Airspace  Docket  No.  99- 
AGL-1."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments ' 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Flaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  siunmarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
PubUc  Affairs,  Attention:  PubUc  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  futiu*  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  described  the  appUcation 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
the  legal  description  of  the  Class  E 
airspace  at  Sault  Ste  Marie,  ON,  to 
correctly  identify  the  northwest 
extension  of  the  existing  controlled 


airspace.  Controlled  airspace  extending 
upward  from  the  surface  is  needed  to 
contain  aircraft  executing  instrument 
approach  procedures.  The  area  would 
be  depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  designated  as  an 
extension  to  a  Class  D  siuface  area  are 
published  in  paragraph  6004  of  FAA 
Order  7400.9E  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  0,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.G.  10854.  24  FR  9565,  3  CFR,  1959- 
1963Comp.,p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 


Paragraph  6004  Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
airspace  area. 

***** 

AGL  ON  E4    Sault  Ste  Marie,  ON  (Revisedj 

Sault  Ste  Marie  Airport,  ON,  Canada 
(Lat.  46''29'06"  N.,  long.  84''30'34"  W.) 
That  airspace  in  the  United  States 
extending  upward  from  the  surface  within 
1.6  miles  north  of  the  108°  bearing  from  the 
airport  extending  from  the  4.4-mile  radius  of 
Sault  Ste  Marie  Airport  to  4.8  miles  southeast 
of  the  airport,  and  within  1.6  miles  each  side 
of  the  118°  bearing  from  the  airport  extending 
&t>m  the  4.4-mile  radius  to  9.6  miles 
southeast  of  the  airport,  and  within  1.6  miles 
each  side  of  the  293°  bearing  from  the  airpwrt 
extending  from  the  4.4-mile  radius  to  4.8 
miles  northwest  of  the  airport. 
***** 

Issued  in  Des  Plaines.  Illinois  on  January 
14,  1999. 

John  A.  Claybom, 

Acting  Manager,  Air  Traffic  Division. 
(FR  Doc.  99-2342  Filed  1-29-99;  8:45  am) 
BILUNG  CODE  4910-1  >-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AGL-81] 

Proposed  Modification  of  Class  E 
Airspace;  Pontiac,  IL 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Pontiac,  IL. 
A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (Rwy)  24, 
has  been  developed  for  Pontiac 
Municipal  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
This  action  proposes  to  increase  the 
radius  of  the  existing  controlled 
airspace  for  this  airport. 
DATES:  Comments  must  be  received  on 
or  before  March  15,  1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  98-AGL-81,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
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informal  doc  cet  may  also  be  examined 
during  norm  tl  business  hours  at  the  Air 
Traffic  Divis:  on.  Airspace  Branch, 
Federal  Aviauon  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm.  Air  Traffic  Division, 
Airspace  Braiich,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Aveniie,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTAf^Y  INFORMATION: 

Comments  Injvited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argumentsjas  they  may  desire. 
Comments  thbt  provide  the  factual  basis 
supporting  thje  views  and  suggestions 
presented  arej  particularly  helpful  in 
developing  r^soned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Conununicatipns  should  identify  the 
airspace  docUet  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above,  tommenters  wishing  the 
FAA  to  acknokvledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  t()  Airspace  Docket  No.  98- 
AGL-81."  Thi  postcard  will  be  date/ 
time  stamped  land  returned  to  the 
commenter.  All  communications 
received  on  o»  before  the  specified 
closing  date  f^r  comments  will  be 
considered  before  faking  action  on  the 
proposed  rule*  The  proposal  contained 
in  this  notice  inay  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket.  FAA. 
Great  Lakes  Region,  Office  of  the 
Assistant  Chiaf  Counsel,  2300  East 
Devon  Avenu^,  Des  Plaines,  Illinois, 
both  before  arid  after  the  closing  date  for 
comments.  A  Report  summarizing  each 
substantive  pijblic  contact  with  FAA 
personnel  conf:emed  with  this 
rulemaking  w|ll  be  filed  in  the  docket. 

Availability  o^NPRM's 

Any  person  |may  obtain  a  copy  of  this 
Notice  of  Propjosed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs]  Attention:  Public  Inquiry 
Center,  APA-^SO,  800  Independence 


Avenue,  SW 
by  calling  (20: 


^  Vashington,  DC  20591,  or 
267-3484. 


Conrniunicaticns  must  identify  the 


notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procediu-e. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Pontiac.  IL.  to 
accommodate  aircraft  executing  the 
proposed  GPS  Rwy  24  SLAP,  at  Pontiac 
Municipal  Airport  by  modifying  the 
existing  controlled  airspace.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approaches.  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  fi-om  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9E  dated  September  10. 
1997.  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fi^quent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  AviaUon 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16, 1997.  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

AGL  IL  E5    Pontiac.  IL  {Revised] 

Pontiac  Municipal  Airport,  IL 

(Lat.  40"'55'25"  N.,  long.  88"'37'32"  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  an  7.2-mile 

radius  of  the  Pontiac  Municipal  Airport. 

***** 

Issued  in  Des  Plaines.  Illinois  on  January 
14, 1999. 

John  A.  Qaybom, 

Acting  Manager.  Air  Traffic  Division. 

[FR  Doc.  99-2341  Filed  1-29-99;  8:45  am] 

BILUNO  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AGL-^] 

Proposed  Modification  of  Class  E 
Airspace;  Auburn,  IN 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Auburn,  IN. 
A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (Rwy)  09. 
and  a  GPS  SL\P  to  Rwy  27.  have  been 
developed  for  De  Kalb  County  Airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approaches.  This  action 
proposes  to  increase  the  radius  of  the 
existing  controlled  airspace  for  this 
airport. 
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DATES:  Comments  must  be  received  on 
or  before  March  15, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  99-AGL-3,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  UUnois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  99- 
AGL-3."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 


personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Commimications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  futiu«  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Auburn,  IN,  to 
accommodate  aircraft  executing  the 
proposed  GPS  Rvfy  09  SIAP,  and  the 
GPS  RWY  27  SIAP.  at  De  Kalb  County 
Airport  by  modifying  the  existing 
controlled  airspace.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  is  needed  to  contain  aircraft 
executing  the  approaches.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E  dated  September  10, 
1997,  and  effective  September  16,  1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  Sequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963Ck)mp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  IN  E5    Auburn,  IN  [Revised] 

Aurbum,  De  Kalb  County  Airport,  IN 
(Lat.  41''18'26"  N.,  long.  85''03'52"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  De  Kalb  County  Airport, 
excluding  the  airspace  within  the  Ft.  Wayne, 
IN,  Class  E  airspace  area. 
»         •         *         •         » 

Issued  in  Des  Plaines,  Illinois  on  January 
14,  1999. 

John  A.  Claybom, 

Acting  Manager,  Air  Traffic  Division. 
|FR  Doc.  99-2340  Filed  1-29-99:  8:45  am) 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 
[Docket  No.  99-AGL-2] 

Proposed  Modification  of  Class  E 
Airspace;  Watertown,  Wl 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
modify  Class  E  airspace  at  Watertown. 
WI.  A  Transponder  Landing  System 
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(TLS)  Stand|u-d  Instrument  Approach 
Procedure  (SlAP)  to  Runway  (Rwy)  05 
has  been  deieloped  for  Watertown 
Municipal  Airport.  Controlled  airspace 
extending  u|)ward  from  700  to  1200  feet 
above  grounji  level  (AGL)  is  needed  to 
contain  airciaft  executing  the  approach. 
This  action  proposes  to  increase  the 
radius  of  th^  existing  controlled 
airspace  for  ihis  airport. 
DATES:  Conu^ents  must  be  received  on 
or  before  March  15, 1999. 
ADDRESSES:  $end  comments  on  the 
proposal  in  tjriplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chjef  Counsel,  AGL-7,  Rules 
Docket  No.  g9-AGL-2,  2300  East  Devon 
Avenue.  DesJPlaines,  Illinois  60018. 

The  ofHcial  docket  may  be  examined 
in  the  Office! of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  doc  ket  may  also  be  examined 
during  norm  il  business  hours  at  the  Air 
Traffic  Divis  on.  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  i'lVenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Bra^ich,  AGL-520,  Federal 
Aviation  Adiiinistration,  2300  East 
Devon  Avenie,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  i^  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  H^e  views  and  suggestions 
presented  ar^  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  onjthe  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  thd  proposal. 
Communications  should  identify  the 
airspace  docl^et  number  and  be 
submitted  in  Itriplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  sta  ement  is  made: 
"Comments  to  Airspace  Docket  No.  99- 
AGL-2."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  i  ill  communications 
received  on  c  r  before  the  specified 
closing  date  I  or  comments  wall  be 
considered  b<  (fore  taking  action  on  the 
proposed  rulo.  The  proposal  contained 


in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  pubUc  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Pubfic  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  pn  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Watertown,  WI,  to 
accommodate  aircraft  executing  the 
proposed  TLS  Rwy  05  SL\P  at 
Watertown  Municipal  Airport  by 
modifying  the  existing  controlled 
airspace.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  AGL  is 
needed  to  contain  aircraft  executing  the 
approaches.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  designations  for 
airspace  eireas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400. 9E  dated  September 
10,  1997,  and  effective  September  16, 
1997,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 


routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLWIE5    Watertown,  WI  [Revised] 

Watertown  Municipal  Airport,  WI 
(Lat.  43''10'11"N.,  long.  88''43'24"W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  an  8.4-mile 

radius  of  the  Watertown  Municipal  Airport. 

*         *         •         *         * 

Issued  in  Des  Plaines,  Illinois  on  January 
14, 1999. 

John  A.  Claybom, 

Acting  Manager,  Air  Traffic  Division. 

(FR  Doc.  99-2339  Filed  1-29-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  98-nAAL-20] 

Proposed  Revision  of  Class  E 
Airspace;  Gambell,  AK 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  action  proposes  to  revise 
Class  E  airspace  at  Gambell,  AK.  The 
establishment  of  the  Global  Positioning 
System  (GPS)  instrument  approaches  to 
runway  (RWY)  16  and  RWY  34  and  the 
modification  of  the  Non-directional 
Radio  Beacon  (NDB)  instrument 
approaches  to  RWY  16  and  RWY  34  at 
Gambell,  AK.  have  made  this  action 
necessary.  Adoption  of  this  proposal 
would  result  in  the  provision  of 
adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Gambell,  AK. 

DATES:  Comments  must  be  received  on 
or  before  March  18, 1999. 
ADDRESSES:  Send  conunents  on  the 
proposal  in  thpUcate  to:  Manager, 
Operations  Branch,  AAL-530,  Docket 
No.  98-AAL-20,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14.  Anchorage,  AK  99513-7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Coimsel  for 
the  Alaskan  Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  Uie  Manager.  Operations 
Branch.  Air  Traffic  Division,  at  the 
address  shown  above  and  on  the 
Internet  at  Alaskan  Region's  homepage 
at  http://www.alaska.faa.gov/at  or  at 
address  http://162.58.28.41/at. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Robert  van  Haastert,  Operations  Branch, 
AAL-538,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587; 
telephone  number  (907)  271-5863;  fax: 
(907)  271-2850;  email: 
Robert.van.Haastert@faa.dot.gov. 
Internet  address:  www.alaska.faa.gov/at. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 


are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
Usted  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AAL-20."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  Ught 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch. 
Air  Traffic  Division.  Federal  Aviation 
Administration,  222  West  7th  Avenue. 
Box  14,  Anchorage,  AK,  both  before  and 
after  the  closing  date  for  comments.  A 
report  simunarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Register's  electronic 
bulletin  board  service  (telephone:  202- 
512-1661). 

Internet  users  may  reach  the  Federal 
Register's  web  page  for  access  to 
recently  published  rulemaking 
documents  at  http:// 

www.access.gpo.gov/su docs/aces/ 

acesl40.html. 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the 
Operations  Branch,  AAL-530,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
maiUng  Ust  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A,  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  proposes  to  amend  14  CFR 
part  71  by  revising  the  Class  E  airspace 
at  Gambell,  AK,  through  the 
establishment  of  GPS  instrument 


approaches  and  modifications  to  the 
NDB  instnmfient  approaches  to  RWY  16 
and  RWY  34.  The  area  would  be 
depicted  on  aeronautical  charts  for  pilot 
reference.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  IFR  operations  at 
GambeU.  AK. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datimi  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9F,  Airspace  Designations 
and  Reporting  Points,  dated  September 
10,  1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (63  FR  50139; 
September  21, 1998).  The  Qass  E 
airspace  designation  listed  in  this 
document  would  be  revised  and 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  these 
proposed  regulations  only  involve  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  [2]  is  not  a  "significant 
rule"  under  DO!  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  Sub)ect5  in  14  CFR  Pari  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963Comp..p.  389. 
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§71.1    [Ame<ided] 

2.  The  incbrporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  Septenber  10, 1998,  and  effective 
September  IJB.  1998,  is  to  be  amended 
as  follows: 

Paragraph  60€5  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  suriace  of  the  earth. 


AALAKE5    Gambell.  AK 

Garnbell  Airport,  AK 

(Ut.  63''46'<»0"  N..  long.  171''43'58"  W.) 
Gambell  NDB/DME 

(Lat.  63°46'^5"  N..  long.  171''44'12"  W.) 

That  airspface  extending  upward  from 
700  feet  aboye  the  surface  within  a  6.4- 
mile  radius  4>f  the  Gambell  Airport  and 
within  4  miljes  each  side  of  the  174' 
bearing  of  the  Gambell  NDB/DME 
extending  frj)m  the  NDB/DME  to  23 
miles  south  of  the  NDB/DME  and  within 
4  miles  each  side  of  the  Gambell  NDB/ 
DME  354°  bearing  extending  from  the 
6.4-mile  radius  to  10.6  miles  north  of 
the  airport;  and  that  airspace  extending 
upward  froni  1 ,200  feet  above  the 
surface  within  8  miles  west  and  4  miles 
east  of  the  3^4°  bearing  of  the  Gambell 
NDB/DME  extending  from  the  NDB/ 
DME  to  16  rtiles  north  of  the  NDB/DME 
and  within  2  5  miles  of  the  NDB/DME 
clockwise  ht  tween  the  006°  and  227° 
bearings  of  t  le  NDB/DME. 
*        *        •         •        • 

Issued  in  A  ichorage,  AK,  on  January  22, 
1999. 

Willis  C.  Nelsi>n, 

Manager,  Air '  "raffic  Division,  Alaskan 
Region. 

IFR  Doc.  99-2337  Filed  1-29-99;  8:45  am] 
BILUNG  COOC  4^1»-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part|71 

[Airspace  Do4l(et  No.  98-AAL-25] 

Proposed  Revision  of  Class  E 
Airspace;  P^rt  Helden,  AK 


AGENCY: 

Administration 

ACTION: 


Federal  Aviation 

(FA A),  DOT. 
Notice  of  proposed  rulemaking. 


Tliis 


airsp  ace 


SUIdMARY 

Class  E 
establishmeiit 
Landing  Sysl 
approach  to 
Heiden,  AK, 


necessary 
would  result 


action  proposes  to  revise 
at  Port  Heiden,  AK.  The 
of  a  new  Microwave 
em  (MLS)  instrument 
runway  (RWY)  05  at  Port 
has  made  this  action 

ion  of  this  proposal 
in  the  provision  of 


Adopti 


adequate  controlled  airspace  for 
Instrument  FUght  Rules  (IFR)  operations 
at  Port  Heiden,  AK. 
DATES:  Comments  must  be  received  on 
or  before  March  18, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Operations  Branch,  AAL-530,  Docket 
No.  98-AAL-25,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Alaskan  Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  Op>erations 
Branch,  Air  Traffic  Division,  at  the 
address  shown  above  and  on  the 
Internet  at  Alaskan  Region's  homepage 
at  http://www.alaska.faa.gov/at  or  at 
address  http://162.58.28.41/at. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  van  Haastert,  Operations  Branch, 
AAL-538,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587; 
telephone  number  (907)  271-5863;  fax: 
(907)  271-2850;  email: 
Robert.van.Haastert@faa.dot.gov. 
Internet  address:  http:// 
www.alaska.faa.gov/at  or  at  address 
http://162.58.28.41/at. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AAL-25."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 


submitted  will  be  available  for 
examination  in  the  Operations  Branch, 
Air  Traffic  Division,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK,  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  persoimel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
irom  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Register's  electronic 
bulletin  board  service  (telephone:  202- 
512-1661). 

Internet  users  may  reach  the  Federal 
Register's  web  page  for  access  to 
recently  published  rulemaking 
documents  at  http:// 

www.access.gpo.gov/su docs/aces/ 

acesl40.html. 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the 
Operations  Branch,  AAL-530,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A,  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  proposes  to  amend  14  CFR 
part  71  by  revising  Class  E  airspace  at 
Port  Heiden,  AK,  through  the 
establishment  of  a  new  MLS  instrument 
approach  to  RWY  05.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  controlled  airspace  for  IFR 
operations  at  Port  Heiden,  AK. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datiun  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas,  are 
published  in  paragraph  6005  in  FAA 
Order  7400.9F,  Airspace  Designations 
and  Reporting  Points,  dated  September 
10,  1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (63  FR  50139; 
September  21, 1998).  The  Class  E 
airspace  listed  in  this  document  would 
be  revised  and  pubfished  in  the  Order. 

The  FAA  has  determined  that  these 
proposed  regulations  only  involve  an 
established  body  of  technical 
regulations  for  which  frequent  and 
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routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "signiHcant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Ckjmp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  to  be  amended 
as  follows: 

Pamgraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  mote 
above  the  surface  of  the  earth. 


AALAKE5    Port  Heiden,  AK 

Port  Heiden  Airport,  AK 

(Lat.  56"'57'32"N.,  long.  158°37'57"}N.) 
Port  Heiden  NDB 

(Lat.  56''57'15"N.,  long.  ISSOSS'Se"  W.) 
TumbuU  VOR/DME 

(Ut.  56''57'04"  N.,  long.  158''38'27"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.9-mile 
radius  of  the  Port  Heiden  Airport,  and  within 
4  miles  north  and  8  miles  south  of  the  Port 
Heiden  NDB  248°  bearing  extending  from  the 
>4DB  to  20  miles  west,  and  within  8  miles 
west  and  4  miles  east  of  the  Port  Heiden  NDB 
339°  bearing  extending  from  the  NDB  to  20 
miles  northwest;  and  that  airspace  extending 
upward  from  1200  feet  above  the  surface 


within  13  miles  west  and  4  miles  east  of  the 
Port  Heiden  NDB  339°  bearing  extending 
from  the  NDB  to  25  miles  north,  and  within 
17  miles  of  the  Tumbull  VOR/DME 
extending  clockwise  from  the  213°  radial  to 
the  074°  radial,  and  within  9  miles  north  of 
the  Port  Heiden  NDB  248°  bearing  extending 
from  the  NDB  to  24  miles  west. 
«         *         «         *         * 

Issued  in  Anchorage,  AK,  on  January  22, 
1999. 

Willis  C.  Nelson, 

S4anager.  Air  Traffic  Division,  Alaskan 
Region. 

[FR  Doc.  99-2336  Filed  1-29-99;  8:45  amj 
BILUNQ  COOE  4910-13-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[REQ-209619-03] 
RIN  1545-AR82 

Escrow  Funds  and  Other  Similar 
Funds 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
designation  of  the  person  required  to 
report  the  income  earned  on  qualified 
settlement  funds  and  certain  other 
funds,  trusts,  and  escrow  accounts,  and 
other  related  rules.  The  proposed 
regulations  would  affect  qualified 
settlement  funds,  qualified  escrow 
accounts  and  qualified  trusts 
established  in  connection  with  deferred 
like-kind  exchanges,  escrow  accounts 
established  in  connection  with  sales  of 
property,  disputed  ownership  funds, 
and  parties  to  these  escrow  accoimts, 
trusts,  and  funds.  This  docimient  also 
provides  notice  of  a  public  hearing  on 
these  proposed  regulations. 
DATES:  Written  comments  must  be 
received  by  May  3, 1999.  Requests  to 
speak  and  outlines  of  topics  to  be 
discussed  at  the  public  hearing 
scheduled  for  May  12,  1999,  at  10  a.m., 
must  be  received  by  April  21,  1999. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-209619-93), 
room  5226,  Internal  Revenue  Service, 
FOB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
209619-93),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 


Avenue,  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronicallv  via  the 
INTERNET  by  selecting' the  "Tax  Regs" 
option  on  the  IRS  Home  Page,  or  by 
submitting  comments  directly  to  the  IRS 
INTERNET  site  at  http:// 

wrww.irs.ustreas.gov/prod/tax regs/ 

comments.html.  The  public  hearing  will 
be  held  in  Room  2615,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations.  Michael  L. 
Gomperiz  of  the  Office  of  Assistant 
Chief  Counsel  (Income  Tax  & 
Accounting),  (202)  622-4910; 
concerning  submissions  of  comments, 
the  hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the 
hearing,  Michael  Slaughter,  (202)  622- 
7190  (not  toll-&«e  numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224.  Comments  on 
the  collections  of  information  should  be 
received  by  April  2,  1999.  Comments 
are  specifically  requested  concerning: 

Whether  the  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utiUty; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collections 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collections  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  service  to  provide 
information. 

The  collections  of  information  in  this 
proposed  regulation  are  in  §§  1.468B- 
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l(k)(2).  1.46aB-l(k)(3)(iv).  1.468B- 
6(e)(1).  1.46aB-6(f),  1.468B-7(d). 
1.468B-«{f).  il.468B-8(g)(l).  1.468B- 
9(c)(1),  and  1.468B-9(f)(3). 

The  colleclions  of  information  in 
§§  1.468B-l(k)(3)(iv).  1.468B-6(e)(l), 
1.468B-7(d).|l.468B-8(g)(l),  and 
1.468B-9(c)(i)  are  satisfied  by  including 
the  required  information  on  Forms 
1099,  1041.  1120,  or  1120-SF.  The 
burden  for  these  requirements  is 
reflected  in  t|ie  burden  estimates  for 
these  forms,  j 

The  other  collections  of  information 
in  this  proposed  regulation  (in 
§§1.468B-l(k)(2).  1.468B-€(f).  1.468B- 
8(f).  and  1.46|BB-9(f)(3))  are  discussed 
below.  j 

The  collection  of  information  in 
§  1.468B-l(k|(2)  is  an  election  statement 
attached  to  a  tax  return  filed  for  a 
qualified  settlement  fund  (QSF).  The 
statement  notifies  the  IRS  that  the 
transferor  to  me  QSF  has  elected  grantor 
trust  treatment  for  the  QSF-This 
collection  is  ^quired  to  obtain  a  benefit. 

The  collectf  ons  of  information  in 
§§  1.468B-6(|)  and  1.468B-8(f)  are 
statements  that  third  parties  must 
provide  to  aru  escrow  holder,  trustee,  or 
administratoB  to  enable  the  escrow 
holder,  trustee,  or  administrator  to 
properly  report  the  income  of  an  escrow 
account  or  tnist  on  Form  1099.  These 
collections  aift  mandatory. 

The  collection  of  information  in 
§  1.468B-9(f)l  3)  is  a  statement  that  a 
transferor  mu  st  provide  with  respect  to 
the  transfer  o  cash  or  property  to  a 
disputed  ownership  hind.  This 
collection  is  mandatory. 

The  likely  i  espondents  are 
individuals,  business  or  other  for-profit 
institutions,  ^all  businesses  or 
organizations  nonprofit  institutions, 
and  government  entities. 

Estimated  t  jtal  aimual  reporting 
burden:  4,65q  hours. 

Estimated  average  annual  burden  per 
respondent:  .J  i  hours. 

Estimated  r  umber  of  respondents: 
9,300. 

Estimated  alnnual  fi^quency  of 
responses:  onl  occasion. 

An  agency  may  not  conduct  or 
sponsor,  and  1 1  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  the  Office  of  Management 
and  Budget. 

Books  and  lecords  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  mateijial  in  the  administration 
of  any  internal!  revenue  law.  Generally. 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 


Background 

This  notice  conteiins  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  468B  of  the  Internal  Revenue 
Code.  Section  468B  was  added  to  the 
Code  by  section  1807(a)(7)(A)  of  the  Tax 
Reform  Act  of  1986  (PubHc  Law  99-514. 
100  Stat.  2814)  and  was  amended  by 
section  1018(f)  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(Public  Law  100-647.  102  Stat.  3582). 
Section  468B(g)  provides  that  nothing  in 
any  provision  of  law  shall  be  construed 
as  providing  that  an  escrow  account, 
settlement  fund,  or  similar  fund  is  not 
subject  to  current  income  tax.  Section 
468B(g)  further  provides  that  the 
Secretary  shall  prescribe  regulations 
providing  for  the  taxation  of  any  such 
account  or  fund  whether  as  a  grantor 
trust  or  otherwise. 

On  December  23,  1992.  final 
regulations  (TD  8459)  under  section 
468B(g)  were  published  in  the  Federal 
Register  (57  FR  60983).  The  regulations 
provide  guidance  concerning  qualified 
settlement  funds,  but  do  not  address 
other  types  of  funds,  escrow  accounts, 
or  trusts  subject  to  current  taxation 
imder  section  468B(g). 

Section  1.468B-l(c)  defines  a 
qualified  settlement  fund  (QSF)  as  a 
fund,  account,  or  trust  meeting  three 
requirements.  A  QSF  is  a  separate 
taxpayer  subject  to  tax  on  its  modified 
gross  income.  QSF  classification  is  not 
elective.  The  preamble  to  the  QSF 
regulations  (see  1993-1  C.B.  69)  states 
that  the  IRS  and  the  Treasury 
Department  rejected  an  elective 
approach  because  it  would  result  in 
inconsistent  tax  treatment  for  similar 
funds,  claimants,  or  transferors,  and 
accompanying  complexity. 

The  preamble  to  the  QSF  regulations 
also  states  (see  1993-1  C.B.  73)  that 
future  regulations  will  address  the  tax 
treatment  of  funds,  accounts,  or  trusts 
other  than  QSFs,  specifically,  escrow 
accounts  used  in  the  sale  of  property 
and  section  1031  qualified  escrow 
accounts. 

Section  1031(a)(3)  was  added  to  the 
Internal  Revenue  Code  by  section  77  of 
the  Tax  Reform  Act  of  1984  (Public  Law 
98-369,  98  Stat.  595).  On  May  1, 1991, 
final  regulations  (TD  8346)  under 
section  1031(a)(3)  were  published  in  the 
Federal  Register  (56  FR  19933).  These 
regulations  were  amended  by  final 
regulations  (TD  8535)  published  in  the 
Federal  Register  for  April  20,  1994  (59 
FR  18747).  The  regulations  provide  four 
safe  harbors,  the  use  of  any  of  which 
will  result  in  a  determination  that  the 
taxpayer  (i.e.,  the  party  transferring  the 
property  in  the  exchange)  is  not  in 


actual  or  constructive  receipt  of  money 
or  other  property  for  piu-poses  of  section 
1031.  In  particular,  the  regulations 
provide  that  the  taxpayer  is  not  in  actual 
or  constructive  receipt  of  money  or 
other  property  held  in  a  qualified 
escrow  account  or  qualified  trust. 
Section  1.1031(k)-l(g)(3)  defines 
qualified  escrow  account  and  qualified 
trust. 

The  regulations  under  section 
1031(a)(3)  do  not  address  the  taxation  of 
income  earned  on  a  qualified  escrow  or 
qualified  trust.  The  preamble  to  these 
regulations  (see  1991-1  C.B.  154)  states 
that  this  issue  will  be  addressed  in 
future  regulations. 

Explanation  of  Provisions 

1.  Election  To  Treat  a  QSF  as  a  Grantor 
Trust  Under  §  1 .468B-l(k)  of  the 
Proposed  Regulations 

The  proposed  regulations  provide  that 
if  there  is  only  one  transferor  to  a  QSF, 
the  transferor  is  allowed  to  make  an 
election  that  results  in  the  QSF  being 
treated  as  a  grantor  trust  all  of  which  is 
treated  as  ovwied  by  the  transferor.  In 
general,  the  election  is  made  on  a 
statement  attached  to  the  first  Form 
1041  filed  on  behalf  of  the  QSF.  The 
transferor  may  make  a  grantor  trust 
election  whether  or  not  the 
requirements  are  otherwise  satisfied  for 
classification  of  the  QSF  as  a  grantor 
trust. 

In  general,  grantor  trust  treatment  for 
a  QSF  is  available  under  the  proposed 
regulations  only  if  the  QSF  is 
established  after  the  date  final 
regulations  are  published  in  the  Federal 
Register.  However,  the  proposed 
regulations  provide  a  narrow  exception 
applicable  to  any  QSF  established  by 
the  U.S.  government  on  or  before  the 
date  final  regulations  are  published  if 
the  QSF  would  otherwise  have  been 
classified  as  a  grantor  trust  in  the 
absence  of  the  QSF  regulations  (see  Rev. 
Rul.  77-230  (1977-2  C.B.  214)).  Under 
the  exception,  such  a  QSF  will  be 
automatically  treated  as  a  grantor  trust 
for  all  taxable  years  and  a  grantor  trust 
election  is  thus  unnecessary.  If  a  QSF  is 
established  after  the  date  final 
regulations  are  published,  a  grantor  trust 
election  will  be  required  in  order  for  the 
QSF  to  be  treated  as  a  grantor  trust.  This 
rule  apphes  whether  or  not  the  U.S. 
government  is  the  grantor. 

2.  Section  1031  Qualified  Escrow 
Accounts  and  Qualified  Trusts  Under 
§1.4688-6  of  the  Proposed  Regulations 

In  general,  the  proposed  regulations 
treat  the  assets  of  a  qualified  escrow 
account  or  qualified  trust  established  in 
connection  with  a  deferred  exchange 


Federal  Register / Vol.  64,  No.  20 /Monday,  February  1,  1999 /Proposed  Rules 


4803 


under  section  1031(a)(3)  as  owned  by 
the  taxpayer,  i.e.,  the  party  that  transfers 
the  relinquished  property.  Thus,  the 
taxpayer  is  taxable  on  the  income 
earned  on  these  assets.  However,  if  the 
transferee  or  the  qualified  intermediary 
has  all  the  beneficial  use  and  enjoyment 
of  the  assets  of  a  quahfied  escrow 
accoimt  or  quaUfied  tnist,  then  the 
assets  of  the  escrow  account  or  trust  are 
treated  as  owned  by  the  transferee  or 
qualified  intermediary,  and  the  income 
earned  on  the  assets  is  taxable  to  the 
transferee  or  qualified  intermediary. 

Further,  the  proposed  regulations 
require  the  escrow  holder  of  a  quaUfied 
escrow  accoiuit  or  trustee  of  a  quahfied 
trust  to  report  the  income  of  the  escrow 
account  or  trust  on  Forms  1099  to  the 
extent  the  information  reporting 
provisions  of  the  Code  otherwise  require 
the  fiUng  of  Forms  1099.  In  general,  the 
taxpayer  is  treated  as  the  payee  of  the 
income  of  the  escrow  account  or  trust 
unless  the  parties  to  the  transaction 
provide  a  statement  to  the  escrow 
holder  or  trustee  indicating  that  the 
transferee  or  quahfied  intermediary  is 
the  payee.  Such  a  statement  must  be 
provided  if  the  transferee  or  qualified 
intermediary  has  all  the  beneficial  use 
and  enjoyment  of  the  assets  of  the 
escrow  account  or  trust. 

The  proposed  regulations  provide  that 
the  escrow  holder  or  trustee  is  not  Uable 
for  penalties  under  sections  6721  and 
6722  if  the  escrow  holder  or  trustee 
rehes  on  an  incorrect  statement 
provided  to  the  escrow  holder  or  trustee 
(see  above)  or  reUes  on  the  parties' 
failure  to  provide  such  a  statement. 

The  proposed  regulations  also  provide 
that  if  the  transferee  or  the  qualified 
intermediary  has  all  the  beneficial  use 
and  enjoyment  of  the  assets  of  a 
quahfied  escrow  account  or  trust,  the 
deferred  exchange  may  involve  a  below- 
market  loan  of  these  assets  from  the 
taxpayer  to  the  transferee  or  quaUfied 
intermediary  subject  to  the  provisions  of 
section  7872. 

3.  Pre-closing  Escrows  Under  §1.468B- 
7  of  the  Proposed  Regulations 

A  pre-closing  escrow  is  an  escrow 
accoimt,  trust,  or  fund  that  satisfies  five 
requirements.  First,  it  must  be 
estabUshed  in  connection  with  a  sale  or 
exchange  of  real  or  personal  property. 
Second,  it  must  be  funded  with  a  dov^rn 
payment,  earnest  money,  or  similar 
payment  prior  to  the  sale  or  exchange  of 
the  property  (as  determined  for  federal 
income  tax  purposes).  Third,  its  assets 
must  be  used  to  secure  the  purchaser's 
obUgation  to  pay  the  purchase  price  (in 
the  case  of  an  exchange  of  property,  the 
term  purchaser  means  the  transferee  of 
the  property  and  the  term  purchase 


price  means  the  required  consideration 
for  the  property).  Foiulh,  its  assets 
(including  income  earned  thereon)  must 
be  paid  to  the  purchaser  or  otherwise 
used  for  the  purchaser's  benefit,  for 
example,  as  a  credit  against  the 
purchase  price.  Fifth,  it  must  not  be  a 
qualified  escrow  or  quaUfied  trust 
estabUshed  in  connection  with  a 
deferred  section  1031  exchange. 

The  proposed  regulations  treat  the 
assets  of  a  pre-closing  escrow  as  owned 
by  the  purchaser  for  federal  income  tax 
purposes.  Thus,  the  income  earned  on 
the  assets  is  taxable  to  the  purchaser. 
The  escrow  holder,  trustee,  or  other 
person  responsible  for  administering  a 
pre-closing  escrow  must  report  the 
income  of  the  escrow  on  Forms  1099  to 
the  extent  the  information  reporting 
provisions  of  the  Code  otherwise  require 
the  filing  of  Forms  1099. 

4.  Contingent  At-closing  Escrows  Under 
§1.468B-6  of  the  Proposed  Regulations 

The  proposed  regulations  provide 
rules  for  taxing  the  income  of  a 
contingent  at-closing  escrow,  which  is 
an  escrow  accoimt,  trust,  or  fund 
satisfying  three  requirements.  First,  a 
contingent  at-closing  escrow  must  be 
established  in  connection  with  the  sale 
or  exchange  of  real  or  personal  property 
used  in  a  trade  or  business  or  held  for 
investment  (other  than  an  exchange  to 
which  section  354,  355,  or  356  appUes). 
Second,  the  assets  of  the  escrow  must  be 
distributable  to  the  purchaser  or  seller 
based  on  bona  fide  contingencies  that 
wrill  be  resolved  after  the  sale  or 
exchange  (as  determined  for  federal 
income  tax  purposes).  (If  a  contingent 
at-closing  escrow  is  estabUshed  in 
connection  with  an  exchange  of 
property,  rather  than  a  sale,  the  term 
purchaser  refers  to  the  transferee  of  the 
property  and  the  term  seller  refers  to  the 
transferor  of  the  property.)  Thus,  for 
example,  the  agreement  between  the 
parties  may  provide  that  all  or  a  portion 
of  the  assets  of  the  escrow  are 
distributable  to  the  purchaser  if 
specified  liabiUties  associated  with  the 
property  arise  within  a  specified  period 
of  time  after  closing  or  if  certain 
earnings  targets  are  not  met  by  a 
specified  date.  Third,  the  escrow  must 
not  be  a  qualified  escrow  account  or 
quaUfied  trust  estabUshed  in  connection 
with  a  deferred  section  1031  exchange. 

Prior  to  the  date  (called  the 
determination  date)  on  which  the 
specified  events  occur  or  fail  to  occur, 
thereby  fixing  the  amounts  payable  from 
the  escrow  to  the  purchaser  and  seller, 
the  proposed  regulations  provide  that 
the  assets  of  the  escrow  are  treated  as 
ov\med  by  the  purchaser,  and  the 


income  earned  on  the  assets  is  thus 
taxable  to  the  purchaser. 

Begirming  on  the  determination  date, 
the  proposed  regulations  provide  that 
the  purchaser  and  the  seller  are  taxable 
on  the  income  of  the  escrow 
corresponding  to  their  respective 
ownership  interests  in  each  asset  of  the 
escrow.  Further,  the  proposed 
regulations  require  the  purchaser  and 
seller  to  provide  the  escrow  holder, 
trustee,  or  other  administrator  of  the 
escrow  with  a  statement  within  30  days 
of  the  determination  date  indicating 
what  these  ownership  interests  are. 
Also,  the  escrow  holder,  trustee,  or 
other  administrator  is  required  to 
prepare  Forms  1099  to  report  the 
income  of  a  contingent  at-closing 
escrow  to  the  extent  the  information 
reporting  provisions  of  the  Code 
otherwise  require  the  filing  of  Forms 
1099. 

In  preparing  the  Forms  1099,  the 
escrow  bolder,  trustee,  or  other 
administrator  may  rely  on  the  statement 
(discussed  above)  provided  to  the 
administrator  within  30  days  of  the 
determination  date.  Also,  if  the 
statement  is  not  provided,  the  escrow 
bolder,  trustee,  or  other  administrator 
may  rely  on  the  parties'  failure  to 
provide  a  statement  and  continue  to 
treat  the  purchaser  as  the  owner.  The 
administrator's  ability  to  rely  on  a 
statement,  or  its  absence,  protects  the 
administrator  from  UabiUty  for  penalties 
under  sections  6721  and  6722. 

5.  Disputed  Ownership  Funds  Under 
§  1 .468B-9  of  the  Proposed  Regulations 

A  disputed  ownership  fund  (DOF)  is 
an  escrow  account,  trust,  or  fund  other 
than  a  QSF  that  satisfies  three 
requirements.  First,  a  DOF  must  be 
estabUshed  to  hold  money  or  property 
subject  to  confUcting  claims  of 
ownership.  Second,  a  DOF  must  be 
subject  to  the  continuing  jurisdiction  of 
a  court  of  law  or  equity.  Third,  money 
or  property  cannot  be  paid  or 
distributed  from  a  EXDF  to  a  claimant 
without  court  approval.  An  interpleader 
fund  may  quaUfy  as  a  DOF. 

In  general,  a  l50F  is  taxed  under  the 
proposed  regidations  as  if  it  were  a 
qualified  settlement  fund  if  all  the 
DOF's  assets  are  passive  investment 
assets,  for  example,  cash  or  cash 
equivalents,  stock,  and  debt  obUgations. 
However,  if  the  DOF  holds  assets  other 
than  passive  investment  assets  (for 
example,  real  estate  or  business 
property  the  ownership  of  which  is  in 
dispute),  the  DOF  is  taxed  as  if  it  were 
a  C  corporaUon.  The  claimants  to  the 
fund  may,  however,  submit  a  letter 
ruling  request  proposing  an  alternative 
method  of  taxation  if  thev  beUeve  that 
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there  is  a  mor^  appropriate  method  of 
taxing  a  DOF  tiian  under  the  rules  stated 
above.  ! 

In  addition  to  providing  rules  for  the 
taxation  of  thei  income  of  a  EXDF,  the 
proposed  regulations  also  provide  rules 
concerning  th^  transfer  of  property  to 
and  from  a  EXDJF.  In  particular,  a  transfer 
of  property  to  ^  DOF  is  not  a  sale  or 
other  disposition  by  the  transferor  under 
section  1001(a  if  the  transferor  claims 
ownership  of  t  le  transferred  property. 
Also,  a  DOF  is  not  allowed  a  deduction 
for  a  distributi  3n  of  disputed  property  to 
a  claimant  and  the  distribution  is  not  a 
taxable  event  t  a  the  DOF. 

6.  Request  for  i  'Comments 

Comments  a  re  requested  on  the 
appropriate  tax  treatment  of  a  fund, 
account,  or  trust  that  meets  the 
requirements  for  more  than  one  type  of 
entity  subject  tlo  the  proposed 
regulations.  Comments  are  also 
requested  on  tlie  appropriate  tax 
treatment  of  a  fund,  account,  or  trust 
that  changes  over  time  so  that  a  different 
portion  of  the  proposed  regulations 
would  apply  t(  i  it.  For  example,  an 
escrow  initiall  r  may  meet  the 
requirements  for  a  contingent  at-closing 
escrow,  but  m4y  subsequently  satisfy 
the  requiremeilts  for  a  DOF.  This  could 
occur  if  a  dispute  were  to  arise  between 
the  purchaser  ^nd  the  seller  concerning 
their  respective  interests  in  the  escrow 
after  the  determination  date  and  the 
administrator  ^i  the  DOF  files  an 
interpleader  adtion  to  resolve  the 
dispute.  1 

Comments  aie  also  requested 
concerning  the  appropriate  tax 
treatment  of  a  contingent-at-closing 
escrow  if  multiple  contingencies  are 
specified  in  the  agreement  between  the 
purchaser  and  the  seller.  The  proposed 
regulations  pr(^vide  that  (1)  the  income 
of  a  contingent]  at-closing  escrow  is 
taxable  entirely  to  the  purchaser  prior  to 
the  determination  date,  and  (2)  the 
determination  date  is  the  date  on  which 
(or  by  which)  t  le  last  of  the  contingent 
events  has  eith  er  occxured  or  failed  to 
occur.  Therefoi*,  if  multiple 
contingencies  (ire  provided  for  in  the 
agreement  between  the  parties  and 
some,  but  not  all,  of  the  contingencies 
have  been  rasolved,  the  proposed 
regulations  prdvide  that  the  income  of 
the  escrow  is  taxable  entirely  to  the 
purchaser  (because  the  determination 
date  has  not  y^  occurred)  regardless  of 
the  effect  of  thicontingencies  that  have 
been  resolved.  The  purchaser  is  thus 
taxed  on  all  tht  income  earned  on  the 
escrow  even  thiough  it  may  be  known 
(based  on  the  resolution  of  one  or  more 


contingencies) 


that  a  fixed  portion  of  the 


escrowed  asset  5  will  be  distributed  to 


the  seller.  The  proposed  rule  is  simple 
and  easy  to  administer  because  it  treats 
the  escrow  in  a  imitary  manner  and 
avoids  the  need  for  multiple 
determination  dates.  Arguably, 
however,  a  more  complex  approach 
should  be  adopted  involving  a  separate 
determination  date  for  each 
contingency.  Under  the  more  complex 
approach,  as  each  contingency  is 
resolved,  a  new  determination  would  be 
made  concerning  the  taxation  of  the 
fund's  income.  The  income  earned  on 
the  fund's  assets  would  be  taxable  to  the 
purchaser  and  seller  in  accordance  with 
their  ownership  interests  as  determined 
on  each  determination  date  as  each 
separate  contingency  is  resolved. 

Comments  are  also  requested  on  the 
requirement  that  the  assets  of  a 
contingent  at-closing  escrow  must  be 
distributable  to  the  purchaser  or  seller 
based  on  bona  fide  contingencies  that 
are  resolved  after  the  sale  or  exchange. 
Issues  may  arise  as  to  whether  a 
particular  contingency  is  bona  fide  in  at 
least  two  ways:  whether  the  outcome  is 
sufficiently  in  doubt  and  whether  the 
effect  of  the  outcome  on  the  fund  is 
significant.  A  contingency  may  not  be 
bona  fide  if  the  parties  can  reasonably 
be  expected  to  know  the  outcome,  e.g., 
a  contingency  based  on  whether,  in  ten 
years,  the  consumer  price  index  will  be 
at  least  equal  to  the  consumer  price 
index  today.  In  addition,  a  contingency 
may  not  be  bona  fide  if  the  effect  on  the 
fund  is  minimal  even  though  the 
outcome  is  uncertain. 

Finally,  comments  are  requested 
regarding  whether  there  are  other  types 
of  funds  for  which  rules  under  section 
468B  are  required. 

7.  Proposed  Effective  Date 

In  general,  the  regulations  are 
proposed  to  be  applicable  for  QSFs, 
qualified  escrow  accounts  and  qualified 
trusts,  pre-closing  escrows,  contingent 
at-closing  escrows,  and  DOFs 
established  after  the  date  final 
regulations  are  published  in  the  Federal 
Register.  However,  the  proposed 
regulations  contain  transition  rules. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  this 
notice  of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 


Administration  for  comment  on  its 
impact  on  small  business.  An  initial 
regulatory  flexibility  analysis  has  been 
prepared  for  the  collections  of 
information  contained  in  this  notice  of 
proposed  rulemaking  under  5  U.S.C. 
603.  The  analysis  is  set  forth  below. 

Initial  Regulatory  Flexibility  Act 
Analysis 

The  objective  of  the  proposed 
regulations  is  to  ensure  that  the  income 
of  certain  escrow  accounts,  trusts,  and 
funds  is  subject  to  current  taxation  by. 
identifying  the  proper  party  or  parties 
subject  to  tax  and  by  requiring 
appropriate  information  reporting  for 
the  income  of  the  escrow  account,  trust, 
or  fund.  Section  468B(g)  provides  the 
legal  basis  for  the  requirements  of  the 
proposed  regulations.  The  IRS  and 
Treasury  Department  are  not  aware  of 
any  federal  rules  that  may  duplicate, 
overlap,  or  conflict  with  the  proposed 
regulations. 

An  explanation  is  provided  below  of 
the  biu-dens  on  small  entities  resulting 
fi-om  the  requirements  of  the  proposed 
regulations.  Also,  a  description  is 
provided  of  alternative  rules  that  were 
considered  by  the  IRS  and  the  Treasury 
Department  but  rejected  as  too 
burdensome. 

1.  Grantor  Trust  Election  Under 
§1.468B-l(k) 

Under  §  1.468B-l(k),  the  transferor  to 
a  QSF  may  elect  to  have  the  QSF  treated 
as  a  grantor  trust  all  of  which  is  treated 
as  owned  by  the  transferor  (grantor  trust 
election).  If  the  transferor  makes  the 
grantor  trust  election,  the  administrator 
of  the  QSF  must  file  Form  1041  rather 
than  the  QSF  income  tax  return,  Form 
1120-SF. 

Approximately  900  QSF  returns  eire 
filed  each  year.  Only  a  small  number  of 
these  returns  are  filed  for  newly  created 
QSFs.  Because  a  grantor  trust  election 
may  be  made  only  for  the  year  in  which 
a  QSF  is  estabUshed,  and  may  only  be 
made  for  a  QSF  that  has  one  transferor, 
the  IRS  and  Treasury  Department 
believe  that  a  very  small  number  of 
grantor  trust  elections  will  be  made  each 
year. 

Because  of  the  availabihty  of  the 
grantor  trust  election,  the  proposed 
regulations  provide  a  choice  of  filing 
Form  1041  or  Form  1120-SF  in  certain 
situations.  Small  entities  may  choose 
the  filing  requirement  that  is  less 
burdensome. 

The  alternative  to  the  proposed 
regulations  is  to  retain  the  current  rules 
for  QSFs  and  not  provide  qualifying 
taxpayers  with  the  opportimity  to  make 
a  grantor  trust  election. 
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2.  Qualified  Escrow  Accounts  and 
Qualified  Trusts  Established  in 
Connection  With  Deferred  Exchanges; 
Pre-Closing  Escrows;  and  Contingent  At- 
Closing  Escmws 

Sections  1.468B-6{e)(l).  1.468B-7(d), 
and  1.468B-8(g)(l)  require  specified 
escrow  holders,  trustees,  and 
administrators  to  file  Forms  1099  with 
the  IRS  and  fiumsh  payee  statements  in 
accordance  with  the  information 
reporting  requirements  of  subpart  B, 
Part  III,  subchapter  A,  chapter  61, 
Subtitle  F  of  the  Internal  Revenue  Code. 

Also,  §  1.468B-6(f)  requires  the 
parties  to  a  qualified  escrow  account  or 
qualified  trust  to  provide  a  statement  to 
the  escrow  holder  or  trustee  if  the 
qualified  intermediary  or  transferee  has 
all  the  beneficial  use  and  enjoyment  of 
the  assets  of  the  escrow  account  or  trust. 
This  statement  facilitates  the  filing  of 
Forms  1099  by  the  escrow  holder  or 
trustee. 

Similarly,  §  1.468B-8(f)  requires  the 
parties  to  a  contingent  at-closing  escrow 
to  provide  statements  to  the  escrow 
holder  or  other  administrator.  These 
statements  facilitate  the  filing  of  Forms 
1099  by  the  escrow  holder  or  other 
administrator. 

The  IRS  and  Treasury  Department 
estimate  that  annually  there  are 
approximately  16,000  deferred  exchange 
transactions  involving  the  creation  of  a 
qualified  escrow  account  or  qualified 
trust;  approximately  200,000 
transactions  involving  the  creation  of  a 
pre-closing  escrow;  and  approximately 
10,000  transactions  involving  the 
creation  of  a  contingent  at-closing 
escrow. 

As  an  alternative  to  the  proposed 
regulations,  the  IRS  and  the  Treasury 
Department  considered,  but  rejected  as 
too  burdensome,  a  rule  that  would  have 
required  the  filing  of  grantor  trust 
returns  (Form  1041)  for  qualified  escrow 
accounts  and  qualified  trusts,  pre- 
closing  escrows,  and  contingent  at- 
closing  escrows.  Instead  of  requiring 
grantor  trust  returns,  the  proposed 
regulations  require  the  filing  of  Forms 
1099.  This  is  less  burdensome  on  small 
entities  because,  unlike  Form  1041, 
Form  1099  is  simple,  does  not  require 
a  signature,  and  requires  only  the 
reporting  of  gross  income. 

Further,  the  IRS  and  the  Treasury 
Department  considered  an  alternative 
rule  for  contingent  at-closing  escrows 
imder  which  the  income  of  the  escrow 
for  the  period  before  the  determination 
date  would  have  been  taxable  to  the 
purchaser  or  the  seller  depending  on  the 
required  tax  treatment  by  the  purchaser 
and  seller  of  the  principal  amount 
deposited  into  the  escrow.  This 


alternative  rule  would  not  have 
provided  certainty,  would  have  required 
a  difficult  legal  analysis  (namely,  the 
determination  of  the  required  tax 
treatment  of  the  principal  amoimt 
deposited  into  the  escrow),  and  would 
have  required  the  purchaser  and  seller 
to  provide  a  signed  statement  to  the 
administrator  of  the  escrow  identifying 
the  party  to  whom  the  administrator 
should  report  the  income  for  the  period 
before  the  determination  date.  Under 
the  proposed  regulations,  the  income  of 
the  escrow  is  always  taxable  to  the 
purchaser  for  the  period  before  the 
determination  date,  thereby  eliminating 
the  need  for  a  signed  statement  to  be 
provided  to  the  administrator  and  the 
need  to  determine  the  required  tax 
treatment  of  the  principal  amoimt 
deposited  into  the  escrow.  This  rule  is 
simpler  than  the  alternative. 

3.  Disputed  Ownership  Funds  (DOFs) 

Section  1.468B-9(c)(l)  of  the 
proposed  regulations  generally  provides 
that  a  DOF  is  taxable  as  a  QSF  if  all  its 
assets  are  passive  investment  assets  or 
taxable  as  a  C  corporation  in  all  other 
cases.  However,  the  regulations  also 
provide  that  if  there  is  a  more 
appropriate  method  of  taxing  a  DOF,  the 
claimants  to  the  fund  may  request  a 
private  letter  ruling  to  permit  the  use  of 
that  method. 

Section  1.468B-9(f)(3)  of  the  proposed 
regulations  requires  that  a  transferor 
provide  a  statement  to  the  administrator 
of  a  DOF  that  itemizes  the  cash  or 
property  transferred  to  the  DOF  during 
the  calendar  year.  The  statement  must 
also  indicate  the  DOF's  basis  and 
holding  period  in  the  property. 

The  IRS  and  the  Treasury  Department 
estimate  that  annually  there  are 
approximately  5,000  transactions 
involving  the  creation  of  a  disputed 
ownership  fund. 

As  an  alternative  to  the  proposed 
regulations,  the  IRS  and  the  Treasury 
Department  considered,  but  rejected  as 
too  burdensome,  a  rule  that  would  have 
required  all  DOFs  to  file  corporate 
income  tax  retiuns  (Form  1120) 
regardless  of  the  nature  of  the  assets 
held  by  the  DOF.  This  alternative  was 
rejected  because  it  was  concluded  that 
a  QSF  return  (Form  1120-SF)  is  more 
appropriate  than  a  corporate  income  tax 
return  if  all  the  assets  of  the  DOF  are 
passive  investment  assets.  The  proposed 
regulations  thus  impose  less  of  an 
administrative  burden  on  small  entities 
than  would  have  resulted  from  the 
alternative  rule  as  Form  1120-SF  is 
generally  easier  to  prepare  than  Form 
1120.  Only  DOFs  that  hold  assets  other 
than  passive  investment  assets  will  be 
required  to  file  Form  1120  under  the 


proposed  regulations.  In  addition,  the 
proposed  regulations  provide  taxpayers 
with  the  additional  flexibility  of  being 
able  to  request  an  alternative  method  of 
taxation  if  that  method  is  more 
appropriate  than  QSF  or  C  corporation 
treatment  as  provided  under  the  general 
rule. 

There  are  no  known  alternative  rules 
that  are  less  burdensome  to  small 
entities  but  that  accomplish  the  purpose 
of  the  statute.  The  IRS  and  Treasury 
Department  request  comments  from 
small  entities  concerning  possible 
alternatives  to  these  rules. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
vmtten  comments  (a  signed  original  and 
eight  (8)  copies)  or  electronic  comments 
that  are  submitted  timely  (in  the  manner 
described  in  the  ADDRESSES  portion  of 
the  preamble)  to  the  IRS.  The  IRS  and 
Treasury  Department  request  comments 
on  the  clarity  of  the  proposed  rules  and 
how  they  can  be  made  easier  to 
imderstand.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  is  scheduled  for  May 
12,  1999,  at  10  a.m.  in  Room  2615, 
Internal  Revenue  Building,  1111 
Constitution  Avenue  NW,  Washington, 
DC.  Due  to  building  security 
procedures,  visitors  must  enter  at  the 
10th  Street  entrance,  located  between 
Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  heetring  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  May  3,  1999  and 
submit  an  outline  of  the  topics  to  be 
discussed  and  the  time  devoted  to  each 
topic  (signed  original  and  eight  (8) 
copies)  by  April  21,  1999. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 
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U.S.C.  7805  •    *    * 
issued  under  26  U.S.C. 


Drafting  Infomiation 

The  princii>al  author  of  these 
proposed  regulations  is  Michael  L. 
Gompertz  of  fce  Office  of  Assistant 
Chief  Counsel  (Income  Tax  and 
Accounting).  However,  other  personnel 
from  the  IRS  4nd  Treasury  Department 
participated  in  their  development. 

List  of  Subjeds  in  26  CFR  Part  1 

Income  tax*s,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations   . 

AccordinglV.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— <NCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  a]  aended  by  adding  entries 
in  numerical  order  to  read  as  follows: 

Authority:  26 

§1.468B-6aIso 
468B. 

Sl.468B-7aho 
468B. 

§1.468B-8alio 
468B. 

§1.466B-9alio 
4683.  •  •  * 

Par.  2.  Sect  on  1.468B-0  is  amended 
as  follows: 

1.  The  introductory  text  is  revised. 

2.  The  entr)  for  §  1.468B-1,  paragraph 
(k),  is  redesignated  as  paragraph  (1). 

3.  A  new  erttry  for  §  1.468B-1, 
paragraph  (k),  is  added. 

4.  The  secticn  heading  in  the  entry  for 
§1.468B-5isj«vised. 

5.  New  entries  are  added  for 

§§  1.468B-5.  Paragraph  (c),  1.468B-6. 
1.468B-7,  1.4I8B-8,  and  1.468B-9. 

6.  The  revised  and  added  provisions 
read  as  follows: 

§1.468B-0    Table  of  contents. 

This  section  lists  the  table  of  contents 
for  §§  1.468B-J1  through  1.468B-9. 

§  1 .  468B-1     Qu  alified  settlement  funds. 


issued  under  26  U.S.C. 
issued  under  26  U.S.C. 
issued  under  26  U.S.C. 


(k)  Election  tc 
fund  as  a  subp>aj  t 

(1)  In  general 

(2)  Manner  ofjniaking  grantor  trust 
election. 

(i)  In  general 
(ii)  Requirements 

(3)  Effect  of  making 


Effiicti 


§1.4688-5 
rules  appUcable 
funds. 


treat  a  qualified  settlement 
E  trust. 


for  election  statement, 
the  election. 


iVe  dates  and  transition 
to  qualified  settlement 


(c)  Grantor  tnist  elections  imder  §  1.468B- 
l(k). 

(1)  In  general. 

(2)  Qualified  i 
by  the  U.S.  gov€*Tunent  i 


^ttlement  funds  established 
on  or  before  the  date 


of  publication  of  final  regulations  in  the 
Federal  Register. 

§1.4688-6    Qualified  escrow  accounts  and 
qualified  trusts  used  in  deferred  exchanges  of 
like-kind  property  under  section  1031(a)(3). 

(a)  Scope. 

(b)  Definitions. 

(c)  Income  of  qualified  escrow  account  or 
qualified  trust. 

(1)  In  general. 

(2)  Transferee  or  qualified  intermediary  has 
all  the  beneficial  use  and  enjoyment  of  assets 
of  a  qualified  escrow  account  or  qualified 
trust. 

(d)  Application  of  section  7872. 

(e)  Reporting  obligations  of  the  escrow 
holder  or  trustee. 

(1)  In  general. 

(2)  Person  treated  as  payee. 

(3)  Relief  bom  penalties  for  filing  incorrect 
information  return  or  payee  statement. 

(f)  Statement  provided  to  escrow  holder  or 
trustee. 

{gj  Effective  date. 

(1)  In  general. 

(2)  Transition  rule. 
(h)  Examples. 

§  1 .  4688-7    Pre-Closing  escrows. 

(a)  Scope. 

(b)  Definition. 

(c)  Taxation  of  pre-closing  escrows. 

(d)  Reporting  obligations  of  the 
administrator. 

(e)  Effective  date. 

(1)  In  general. 

(2)  Transition  rule. 
(T\  Example. 

§  1.4688-8    Contingent  at-closing  escrows. 

(a)  Scope. 

(b)  Definitions. 

(c)  Tax  liability  of  purchaser  and  seller  for 
the  period  prior  to  the  determination  date. 

(d)  Transfer  of  interest  in  the  assets  of  the 
escrow  on  the  determination  date. 

(e)  Tax  liability  of  purchaser  and  seller  for 
the  period  beginning  on  the  determination 
date. 

(f)  Statement  required  to  be  provided  to 
administrator  within  30  days  after  the 
determination  date. 

(g)  Reporting  obligations  of  the 
administrator. 

(1)  In  general. 

(2)  Person  treated  as  payee. 

(3)  Relief  bom  penalties  for  filing  incorrect 
information  return  or  payee  statement 

(h)  Effective  date. 

(1)  In  general. 

(2)  Transition  rule, 
(i)  [Reserved] 

(j)  Example. 

§1.4688-9    Disputed  ownership  funds. 

(a)  In  general. 

(b)  Definitions. 

(c)  Taxation  of  a  disputed  ownership  fund. 

(1)  In  general. 

(2)  Exception. 

(3)  Special  rules. 

(d)  Basis  of  property  held  by  a  disputed 
ownership  fund. 

(e)  Request  for  prompt  assessment. 

(f)  Rules  applicable  to  the  transferor. 
(1)  Transfer  of  property. 


(i)  In  general, 
(ii)  Exceptions. 

(2)  Economic  performance, 
(i)  In  general, 
(ii)  Obligations  of  the  transferor. 

(3)  Statement  to  the  disputed  ownership 
fund  and  the  Internal  Revenue  Service. 

(i)  In  general. 

(ii)  Information  required  on  statement. 

(A)  In  general. 

(B)  Combined  statements. 

(4)  Distributions  to  transferors, 
(i)  In  general. 

(ii)  Exception, 
(iii)  Deemed  distributions, 
(g)  Distribution  to  a  claimant  other  than  a 
transferor, 
(h)  Effective  date. 

(1)  In  general. 

(2)  Transition  rule, 
(i)  [Reserved]. 

(j)  Examples. 

Par.  3.  Section  1.468B-1  is  amended 
by  redesignating  paragraph  (k)  as 
paragraph  (1)  and  adding  a  new 
paragraph  (k)  to  read  as  follows: 

§  1 .468B-1    Qualified  settlement  funds. 

•        •        •        *        * 

(k)  Election  to  treat  a  qualified 
settlement  fund  as  a  subpart  E  trust — (1) 
In  general.  If  a  qualified  settlement  fund 
has  only  one  transferor  (see  paragraph 
(d)(1)  of  this  section  for  the  definition  of 
transferor),  the  transferor  may  make  an 
irrevocable  election  (grantor  trust 
election)  to  treat  the  qualified  settlement 
fund  as  a  trust  all  of  which  is  treated  as 
owned  by  the  transferor  under  section 
671  and  the  regulations  thereunder.  A 
grantor  trust  election  may  be  made 
whether  or  not  the  qualified  settlement 
fund  would  be  classified,  in  the  absence 
of  paragraph  (b)  of  this  section,  as  a  trust 
all  of  which  is  treated  as  owned  by  the 
transferor  under  section  671  and  tlie 
regulations  thereunder. 

(2)  Manner  of  making  grantor  trust 
election — (i)  In  general.  To  make  a 
grantor  tnist  election,  a  transferor  must 
attach  an  election  statement  satisfying 
the  requirements  of  paragraph  (k)(2)(ii) 
of  this  section  to  a  timely  filed 
(including  extensions)  Form  1041  that 
the  administrator  files  on  behalf  of  the 
qualified  settlement  fund  for  the  taxable 
year  in  which  the  qualified  settlement 
fund  is  established.  However,  if  a  Form 
1041  would  not  otherwise  be  required  to 
be  filed  (for  example,  because  the 
provisions  of  §  1.671-4(b)  are 
applicable),  then  the  transferor  makes  a 
grantor  trust  election  by  attaching  an 
election  statement  satisfying  the 
requirements  of  paragraph  ^)(2)(ii)  of 
this  section  to  a  timely  filed  (including 
extensions)  income  tax  return  of  the 
transferor  for  the  taxable  year  in  which 
the  qualified  settlement  fund  is 
established. 
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(ii)  Requirements  for  election 
statement.  The  election  statement  must 
include  a  statement  by  the  transferor 
that  the  transferor  will  treat  the 
qualified  settlement  fund  as  a  grantor 
trust.  The  election  statement  must  also 
include  the  transferor's  name,  signature, 
address,  taxpayer  identification  number, 
and  the  legend,  "§  1.468B-l(k) 
Election".  The  election  statement  and 
the  statement  described  in  §  1.671-4(a) 
may  be  combined  into  a  single 
statement. 

(3)  Effect  of  making  the  election.  If  a 
grantor  trust  election  is  made — 

(i)  Paragraph  (b)  of  this  section,  and 
§§  1.468B-2, 1.468B-3.  and  1.468B-5  do 
not  apply  to  the  qualified  settlement 
fund.  However,  this  section  (except  for 
paragraph  (b)  of  this  section)  and 
§  1.468B-4  apply  to  the  qualified 
settlement  fimd; 

(ii)  The  qualified  settlement  fund  is 
treated  for  federal  income  tax  pvirposes 
as  a  trust  all  of  which  is  treated  as 
owned  by  the  transferor  under  section 
671  and  the  regulations  thereunder; 

(iii)  The  transferor  must  take  into 
accoimt  in  computing  the  transferor's 
income  tax  liabihty  all  items  of  income, 
deduction,  and  credit  (including  capital 
gains  and  losses)  of  the  qualified 
settlement  fund  in  accordance  with 
§1.671-3(a)(l);and 

(iv)  The  reporting  obligations  imposed 
by  §  1.671—4  on  the  trustee  of  a  trust 
apply  to  the  administrator. 
***** 

Par.  4.  Section  1.468B-5  is  amended 
by  revising  the  section  heading  and 
adding  paragraph  (c)  to  read  as  follows: 

§  1 .468B-6    Effective  dates  and  transition 
rules  applicable  to  qualified  settlement 
funds. 

***** 

(c)  Grantor  trust  elections  under 
§1.468B-l(k)—(l)  In  general.  A 
transferor  may  make  a  grantor  trust 
election  under  §  1.468B-l(k)  only  if  the 
qualified  settlement  fund  is  established 
Jifter  the  date  of  publication  of  final 
regulations  in  the  Federal  Register. 

(2)  Qualified  settlement  funds 
established  by  the  U.S.  government  on 
or  before  the  date  of  publication  affinal 
regulations  in  the  Federal  Register.  If 
the  U.S.  government,  or  any  agency  or 
instnunentahty  thereof,  establishes  a 
quaUfied  settlement  fund  on  or  before 
the  date  of  publication  of  final 
regulations  in  the  Federal  Register,  and 
the  fund  would  have  been  classified  as 
a  trust  all  of  which  is  treated  as  owned 
by  the  U.S.  government  under  section 
671  and  the  regulations  thereimder 
without  regard  to  the  regulations  imder 
section  468B,  then  the  U.S.  government 
is  deemed  to  have  made  a  grantor  trust 


election  imder  §  1.468B-l(k),  and  the 
election  is  effective  for  all  taxable  years 
of  the  fund. 

Par.  5.  Sections  1.468B-6  through 
1.468B-9  are  added  to  read  as  follows: 

§  1 .468B-6    Qualified  escrow  accounts  and 
qualified  trusts  used  In  deferred  exchanges 
of  liice-kind  property  under  section 
1031(a)(3). 

(a)  Scope.  This  section  provides  rules 
under  section  468B(g)  relating  to  the 
current  taxation  of  income  of  a  qualified 
escrow  account  or  qualified  trust 
established  in  connection  with  a 
deferred  exchange  imder  section 
1031(a)(3). 

(b)  Definitions.  As  used  in  this 
section,  deferred  exchange,  relinquished 
property,  replacement  property, 
qualified  escrow  account,  qualified 
trust,  qualified  intermediary,  exchange 
period,  and  escrow  holder  have  the 
same  meanings  as  in  §  1.1031(k)-l. 
Also,  as  used  in  this  section,  taxpayer 
means  the  transferor  of  the  relinquished 
property,  and  transferee  means  the 
person  who  is  treated  as  owning  the 
relinquished  property  for  federal 
income  tax  piuposes  after  its  transfer  by 
the  taxpayer.  Further,  owner  means  the 
person  treated  as  owning  the  assets  of 
the  qualified  escrow  account  or 
qualified  trust  under  paragraph  (c)  of 
this  section. 

(c)  Income  of  qualified  escrow 
account  or  qualified  trust — (1)  In 
general.  Except  as  otherwise  provided 
in  paragraph  (c)(2)  of  this  section,  and 
except  for  purposes  of  determining 
whether  a  transaction  qualifies  as  a 
deferred  exchange,  the  taxpayer  is  the 
owner.  Thus,  the  taxpayer  must  take 
into  account  in  computing  the 
taxpayer's  income  tax  Uability  all  items 
of  income,  deduction,  and  credit 
(including  capital  gains  and  losses)  of 
the  qualified  escrow  account  or 
qualified  trust. 

(2)  Transferee  or  qualified 
intermediary  has  all  the  beneficial  use 
and  enjoyment  of  assets  of  a  qualified 
escrow  account  or  qualified  trust.  If  the 
transferee  or  the  qualified  intermediary 
has  all  the  beneficial  use  and  enjoyment 
of  assets  of  a  qualified  escrow  account 
or  qualified  trust,  the  transferee  or 
qualified  intermediary  is  the  owner. 
Thus,  the  transferee  or  qualified 
intermediary  must  take  into  account  in 
computing  its  income  tax  liability  all 
items  of  income,  deduction,  and  credit 
(including  capital  gains  and  losses)  of 
the  account  or  trust.  The  following 
factors,  and  other  relevant  facts  and 
circimistances  in  a  particular  case,  will 
be  considered  in  determining  whether 
the  transferee  or  the  qualified 
intermediary,  rather  tian  the  taxpayer. 


has  the  beneficial  use  and  enjoyment  of 
assets  of  an  account  or  trust  and  thus  is 
the  owner — 

(i)  Which  person  enjoys  the  use  of  the 
earnings  of  the  account  or  trust; 

(ii)  Which  person  receives  the  benefit 
from  appreciation,  if  any,  in  the  value 
of  the  assets  of  the  account  or  trust;  and 

(iii)  Which  person  is  subject  to  a  risk 
of  loss  from  a  decline,  if  any,  in  the 
value  of  the  assets  of  the  account  or 
trust. 

(d)  Application  of  section  7872.  If  the 
transferee  or  the  qualified  intermediary 
is  the  owner  under  paragraph  (c)(2)  of 
this  section,  section  7872  may  apply  if 
the  deferred  exchange  involves  a  below- 
market  loan  fi-om  the  taxpayer  to  the 
owner.  See  section  7872(c)(1)  for  the 
loans  to  which  section  7872  applies. 

(e)  Reporting  obligations  of  the  escrow 
holder  or  trustee —  (1)  In  general.  The 
escrow  holder  of  a  qualified  escrow 
account  and  the  trustee  of  a  qualified 
trust  must,  for  each  calendar  year  (or 
portion  thereof)  that  the  account  or  trust 
is  in  existence,  report  the  income  of  the 
accoiuit  or  trust  on  Forms  1099  in 
accordance  with  the  information 
reporting  requirements  of  subpart  B, 
Part  III,  subchapter  A,  chapter  61, 
Subtitle  F  of  the  Internal  Revenue  Code. 
The  Forms  1099  must  show  the  escrow 
holder  or  trustee  as  the  payor  and  must 
show  the  proper  payee.  See  paragraph 
(e)(2)  of  this  section  for  the 
determination  of  the  proper  payee. 

(2)  Person  treated  as  payee.  In 
satisfying  the  reporting  obligations  of 
paragraph  (e)(1)  of  this  section,  the 
following  rules  apply  to  the  escrow 
holder  of  a  qualified  escrow  account 
and  the  trustee  of  a  qualified  trust — 

(i)  If  no  written  statement  described  in 
paragraph  (f)  of  this  section  is  provided 
to  the  escrow  holder  or  trustee,  the 
escrow  holder  or  trustee  must  treat  the 
taxpayer  as  the  owner  and  the  payee  of 
the  income  of  the  account  or  trust;  and 

(ii)  If  a  written  statement  described  in 
paragraph  (f)  of  this  section  is  provided 
to  the  escrow  holder  or  trustee,  the 
escrow  holder  or  trustee  must  treat  the 
person  specified  on  the  statement  (see 
paragraph  (f)(3)  of  this  section)  as  the 
owner  and  the  payee  of  the  income  of 
the  account  or  trust. 

(3)  Relief  from  penalties  for  filing 
incorrect  information  return  or  payee 
statement.  For  purposes  of  sections 
6721  and  6722,  the  escrow  holder  of  a 
qualified  escrow  account  or  trustee  of  a 
qualified  trust  will  not  be  treated  as 
failing  to  file  or  furnish  a  correct 
information  retiun  or  payee  statement 
solely  because,  in  preparing  a  Form 
1099,  the  escrow  holder  or  trustee  relies 
on  a  statement  described  in  paragraph 
(f)  of  this  section  and  therefore  treats  the 
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person  specified  on  the  statement  (see 
paragraph  (f]|3)  of  this  section)  as  the 
owner  and  thte  payee  of  the  income  of 
the  account  or  trust.  If  a  statement 
described  in  paragraph  (f)  of  this  section 
is  not  providtd  to  the  escrow  holder  or 
trustee,  the  ejcrow  holder  or  trustee  will 
not  be  treated  as  failing  to  file  or  furnish 
a  correct  information  return  or  payee 
statement  solely  because,  in  preparing  a 
'  Form  1099,  tne  escrow  holder  or  trustee 
relies  on  the  f  bsence  of  the  statement 
and  therefore]  treats  the  taxpayer  as  the 
owner  and  the  payee  of  the  income  of 
the  account  of  trust. 

(f)  StatemeM  provided  to  escrow 
holder  or  trus  tee.  If  under  paragraph 
(c)(2)  of  this  section,  the  qualified 
intermediary  or  transferee  is  the  owner, 
the  taxpayer  i  xid  the  owner  must 
furnish  to  the  escrow  holder  or  trustee 
a  statement  tt  at — 

(1)  Is  signea  by  the  taxpayer  and  the 
owner;  1 

(2)  Is  fumiaied  to  the  escrow  holder 
or  trustee  witnin  30  days  after  the 
taxpayer  transfers  the  relinquished 
property;  andi 

(3)  Specifies  the  person  treated  as  the 
owner  and  thus  as  the  payee  of  the 
income  of  the' account  or  trust. 

(g)  Effective  date — (1)  In  general.  This 
section  applies  to  qualified  escrow 
accounts  and  qualified  trusts 
established  afler  the  date  of  publication 
of  final  regulations  in  the  Federal 
Register.         | 

(2)  Transitiifn  rule.  With  respect  to  a 
qualified  escrow  account  or  qualified 
trust  established  after  August  16, 1986, 
but  on  or  befote  the  date  of  publication 
of  final  regulations  in  the  Federal 
Register,  the  Internal  Revenue  Service 
will  not  challenge  a  reasonable, 
consistently  abpUed  method  of  taxation 
for  income  earned  by  the  accoimt  or 
trust.  The  Intamal  Revenue  Service  will 
also  not  challenge  a  reasonable, 
consistently  abplied  method  for 
reporting  sucn  income. 

(h)  Examples.  The  provisions  of  this 
section  may  be  illustrated  by  the 
following  exaBiples  in  which  T  is  the 
taxpayer,  B  is  the  transferee,  and  QI  is 
the  qualified  i  [itermediary: 

Example  1 .  (i  T  uses  the  calendar  year  as 
the  taxable  year  and  the  cash  receipts  and 
disbursements  i  lethod  of  accounting.  T 
enters  into  a  de  erred  exchange  agreement 
with  B.  Under  t  le  agreement,  T  will  transfer 
profjerty  (the  re  inquished  property)  to  B, 
and  B  must  tran  sfer  to  T  within  the  exchange 
period  considention  (cash  or  replacement 
property  or  bott )  having  the  same  market 
value  as  that  of  he  relinquished  property.  B's 
obligations  undi  sr  the  agreement  are  secured 
by  the  assets  of  i  qualiHed  escrow  account. 
The  deferred  ex  :hange  does  not  involve  the 
use  of  a  qualifie  i  intermediary. 


(ii)  Under  the  agreement,  B  must  deposit 
cash  into  the  qualified  escrow  account  equal 
to  the  agreed  upon  fair  market  value  of  the 
relinquished  property  on  the  date  the 
property  is  transferred  to  B.  The  agreement 
provides  that  the  cash  deposited  into  the 
escrow  account  must  be  invested  in  a  money 
market  ftind. 

(iii)  The  agreement  provides  that  B  is 
entitled  to  receive  the  interest  earned  on  the 
escrow  account  in  consideration  for  B's 
performance  of  services  in  connection  with 
the  exchange. 

(iv)  On  September  1, 1999,  T  transfers  the 
relinquished  property  to  B.  The  property  is 
unencumbered  and  has  a  fair  market  value  of 
$100,000  on  September  1,  1999.  B  deposits 
S100,000  into  a  qualified  escrow  account. 
The  S100,000  is  invested  in  accordance  with 
the  exchange  agreement  in  a  money  market 
fund.  During  1999,  $2,000  of  interest  is 
earned  on  the  escrow  account.  During 
January  2000,  an  additional  $400  of  interest 
is  earned  on  the  escrow  account.  On 
February  1 ,  2000,  B  uses  $100,000  of  the 
funds  in  the  escrow  account  to  purchase 
replacement  property  identified  by  T,  and  on 
this  same  date  B  transfers  the  replacement 
property  to  T.  The  interest  earned  on  the 
escrow  account,  $2,400,  is  paid  to  B  from  the 
escrow  account  in  consideration  for  B's 
performance  of  services. 

(v)  Paragraph  (c)(1)  of  this  section  applies 
and  T  must  take  into  account  in  computing 
T's  income  tax  liability  for  1999  and  2000  the 
$2400  of  interest  earned  on  the  escrow 
account  in  those  years  even  though  the 
interest  is  paid  to  B  as  comf>ensation  for  B's 
services.  Paragraph  (c)(1)  of  this  section 
applies  for  the  following  reasons.  T,  rather 
than  B,  enjoys  the  use  of  the  earnings  of  the 
escrow  account  since  the  earnings  are  used 
to  dischaige  T's  obligation  to  pay  B  for  B's 
services.  B  is  not  considered  to  have  all  the 
beneficial  use  and  enjoyment  of  the  assets  of 
the  escrow  account  merely  because  the 
compensation  that  B  is  entitled  to  receive  is 
based  on  the  earnings  of  the  escrow  account. 

(vi)  The  escrow  holder  must  file  Forms 
1099  for  1999  and  2000  and  furnish  T  with 
payee  statements  with  respect  to  the  interest 
earned  on  the  escrow  in  1999  and  2000.  See 
paragraph  (e)(1)  of  this  section. 

Example  2.  (i)  The  facts  are  the  same  as  in 
Example  1  except  that  the  agreement 
between  B  and  T  requires  B  to  pay  $100,000 
to  QI;  under  the  agreement  between  T  and  QI, 
QI  is  obligated  to  transfer  to  T  within  the 
exchange  period  consideration  (cash  or 
replacement  property  or  both)  equal  to 
$100,000  plus  interest  thereon  at  4  percent 
compounded  semiannually;  QI's  obligation  to 
transfer  this  consideration  is  secured  by  the 
$100,000  received  from  B,  which  QI  must 
deposit  into  a  qualified  escrow  account;  the 
assets  of  the  escrow  account  must  be  invested 
in  a  money  market  fund;  and,  as 
compensation  for  QI's  performance  of 
services  to  facilitate  the  deferred  exchange. 
■QI  is  entitled  to  receive  the  excess  of  the 
interest  earned  on  the  escrow  account  over 
the  amount  of  interest  (computed  at  4  percent 
compounded  semiannually)  payable  to  T  in 
cash  or  property. 

(ii)  QI  deposits  the  $100,000  received  from 
B  into  a  qualified  escrow  account,  and  the 


$100,000  is  invested  in  a  money  market  fund 
earning  interest  at  4.8  percent  compounded 
semiannually.  During  1999,  $1,600  of  interest 
is  earned  on  the  escrow  account.  During 
January  2000,  an  additional  $400  of  interest 
is  earned  on  the  escrow  account.  On 
February  1,  2000,  QI  uses  $101,667  of  the 
funds  in  the  escrow  account  to  purchase 
replacement  property,  which  is  transferred  to 
T  This  transfer  satisfies  QI's  obligations 
under  the  agreement  because  $1,667  is  the 
amount  of  interest  that  is  earned  on  $100,000 
at  4  percent  compounded  semiannually  for  5 
months.  Of  the  $2,000  in  interest  earned  on 
the  escrow  account  in  1999  and  2000,  $1,667 
is  used  to  purchase  replacement  property, 
and  the  remaining  $333  is  paid  in  cash  to  QI 
as  compensation  for  QI's  services. 

(iii)  Paragraph  (c)(1)  of  this  section  applies 
and  T  must  take  into  account  in  computing 
T's  income  tax  liability  for  1999  and  2000  the 
$2000  of  interest  earned  on  the  escrow 
account  in  those  years  even  though  $333  of 
the  interest  is  paid  to  QI  as  compensation  for 
QI's  services. 

(iv)  The  escrow  holder  must  file  Forms 
1099  and  furnish  T  with  payee  statements 
with  respect  to  the  $2000  of  interest  earned 
on  the  escrow  in  1999  and  2000.  See 
paragraph  (e)(1)  of  this  section. 

§  1 .468B-7    Pre-Closing  escrows. 

(a)  Scope.  This  section  provides  rules 
imder  section  468B(g)  for  the  taxation  of 
income  earned  on  pre-closing  escrows. 

(b)  Definition.  A  pre-closing  escrow  is 
an  escrow  accoimt,  trust,  or  fund — 

(1)  Established  in  connection  with  the 
sale  or  exchange  of  real  or  personal 
property; 

(2)  Funded  with  a  down  payment, 
earnest  money,  or  similar  payment  that 
is  deposited  into  the  escrow  prior  to  the 
sale  or  exchange  of  the  property; 

(3)  Used  to  secure  the  obligation  of 
the  piu-chaser  to  pay  the  purchase  price 
for  the  property  (in  the  case  of  an 
exchange,  purciiaser  means  the 
transferee  of  the  property,  and  purchase 
price  means  the  required  consideration 
for  the  property); 

(4)  The  assets  of  which,  including  the 
income  earned  thereon,  will  be  paid  to 
the  purchaser  or  othervvdse  distributed 
for  the  purchaser's  benefit  when  the 
property  is  sold  or  exchanged  (for 
example,  by  being  distributed  to  the 
seller  as  a  credit  against  the  purchase 
price);  and 

(5)  Which  is  not  a  qualified  escrow 
accoimt  or  qualified  trust  established  in 
connection  with  a  deferred  exchange 
under  section  1031(a)(3). 

(c)  Taxation  of  pre-closing  escrows. 
The  purchaser  is  treated  for  federal 
income  tax  purposes  as  owning  the 
assets  of  a  pre-closing  escrow.  Thus,  the 
purchaser  must  take  into  account  in 
computing  the  purchaser's  income  tax 
liability  all  items  of  income,  deduction, 
and  credit  (including  capital  gains  and 
losses)  of  the  escrow. 
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(d)  Reporting  obligations  of  the 
administrator.  For  each  calendar  year 
(or  portion  thereof)  that  a  pre-closing 
escrow  is  in  existence,  the  escrow  agent, 
escrow  holder,  trustee,  or  other  person 
responsible  for  administering  the 
escrow  (the  administrator)  must  report 
the  income  of  the  escrow  on  Forms  1099 
in  accordance  with  the  information 
reporting  requirements  of  subpart  B, 
Part  III,  subchapter  A,  chapter  61, 
Subtitle  F  of  the  Internal  Revenue  Code. 
The  Form  1099  must  show  the 
administrator  as  the  payor  and  the 
purchaser  as  the  payee. 

(e)  Effective  date — (1)  In  general.  The 
provisions  of  this  section  apply  to  pre- 
closing  escrows  established  after  the 
date  of  publication  of  final  regulations 
in  the  Federal  Register. 

(2)  Transition  rule.  With  respect  to  a 
pre-closing  escrow  established  after 
August  16, 1986,  but  on  or  before  the 
date  of  publication  of  final  regulations 
in  the  Federal  Register,  the  Internal 
Revenue  Service  will  not  challenge  a 
reasonable,  consistently  applied  method 
of  taxation  for  income  earned  by  the 
escrow.  The  Internal  Revenue  Service 
will  also  not  challenge  a  reasonable, 
consistently  applied  method  for 
reporting  such  income. 

(f)  Example.  The  provisions  of  this 
section  may  be  illustrated  by  the 
following  example: 

Example.  P  enters  into  a  contract  with  S  for 
the  purchase  of  residential  property  owned 
by  S  for  the  price  of  $200,000.  P  is  required 
to  deposit  $10,000  of  earnest  money  into  an 
escrow.  At  closing,  the  $10,000  and  the 
interest  earned  thereon  will  be  credited 
against  the  purchase  price  of  the  property. 
The  escrow  is  a  pre-closing  escrow.  P  is 
treated  as  owning  the  assets  of  the  escrow, 
and  P  is  taxable  on  the  interest  earned  on  the 
escrow  prior  to  closing.  The  escrow  holder 
must  report  the  income  earned  on  the  escrow 
on  Forms  1099  and  furnish  payee  statements 
to  P.  The  Forms  1099  must  show  the  escrow 
holder  as  the  payor  and  P  as  the  payee. 

§1.4688-8    Contingent  at-closing  escrows. 

(a)  Scope.  This  section  provides  rules 
under  section  468B(g)  for  the  taxation  of 
income  earned  on  a  contingent  at- 
closing  escrow,  which  is  defined  in 
paragraph  (b)  of  this  section.  No 
inference  should  be  drawn  from  this 
section  concerning  the  tax  treatment  of 
a  contingent  at-closing  escrow,  or  of 
parties  to  the  escrow,  under  sections  of 
the  Internal  Revenue  Code  other  than 
section  468B.  See  also  paragraph  (d)  of 
this  section. 

(b)  Definitions.  For  purposes  of  this 
section,  the  following  definitions 

apply— 

Administrator  means  an  escrow  agent, 
escrow  holder,  trustee,  or  other  person 
responsible  for  administering  an  escrow 


account,  trust,  or  fund  (the  purchaser  or 
the  seller  may  be  the  administrator); 

Contingent  at-closing  escrow  means 
an  escrow  accoimt,  trust,  or  fund  that 
satisfies  the  following  reauirements — 

(1)  The  escrow  is  established  in 
connection  with  the  sale  or  exchange 
(other  than  an  exchange  to  which 
section  354,  355,  or  356  applies)  of  real 
or  personal  property  used  in  a  trade  or 
business  or  held  for  investment 
(including  stock  in  a  corporation  or  an 
interest  in  a  partnership); 

(2)  Depending  on  whether  events 
specified  in  the  agreement  between  the 
purchaser  and  the  seller  that  are  subject 
to  bona  fide  contingencies  (not 
including  events  that  are  certain,  or 
reasonably  certain,  to  occur,  such  as  the 
passage  of  time,  or  that  are  certain,  or 
reasonably  certain,  not  to  occur)  either 
occur  or  fail  to  occur,  the  escrow's 
assets  (except  for  assets  set  aside  for 
taxes  or  expenses)  will  be 
distributable — 

(i)  Entirely  to  the  purchaser; 
(ii)  Entirely  to  the  seller;  or 
(iii)  In  part,  to  the  purchaser  with  the 
remainder  to  the  seller;  and 

(3)  The  escrow  is  not  a  qualified 
escrow  account  or  qualified  trust 
established  in  cormection  with  a 
deferred  exchange  under  section 
1031(a)(3); 

Determination  date  means  the  date  on 
which  (or  by  which)  the  last  of  the 
events  subject  to  a  bona  fide 
contingency  specified  in  the  agreement 
between  the  purchaser  and  the  seller 
(referred  to  in  the  definition  of 
contingent  at-closing  escrow)  has  either 
occurred  or  failed  to  occiur; 

Purchaser  means,  in  the  case  of  an 
exchange  of  property,  the  transferee  of 
the  property;  and 

Seller  means,  in  the  case  of  an 
exchange  of  property,  the  transferor  of 
the  property. 

(cj  Tax  liability  of  purchaser  and 
seller  for  the  period  prior  to  the 
determination  date.  For  the  period  prior 
to  the  determination  date,  the  purchaser 
is  treated  as  ov^rning  the  assets  of  the 
contingent  at-closing  escrow  for  federal 
income  tax  purposes.  Thus,  in 
computing  the  purchaser's  income  tax 
liability,  the  purchaser  must  take  into 
accoimt  all  items  of  income,  deduction, 
and  credit  (including  capital  gains  and 
losses)  of  the  escrow  until  the 
determination  date. 

(d)  Transfer  of  interest  in  the  assets  of 
the  escrow  on  the  determination  date. 
No  inference  should  be  drawn  from  this 
section  whether,  for  purposes  of  Internal 
Revenue  Code  sections  other  than  468B, 
there  is  a  transfer  of  ownership  of  the 
assets  of  a  contingent  at-closing  escrow 
on  the  determination  date  from  the 


purchaser  to  the  seller  or  from  the  seller 
to  the  purchaser,  or  the  tax 
consequences  of  such  a  transfer.  Thus, 
for  example,  if  there  is  a  transfer  of 
ownership  of  the  assets  of  the  escrow 
from  the  purchaser  to  the  seller  on  the 
determination  date  for  purposes  of  other 
Code  sections,  no  inference  should  be 
drawn  from  this  section  whether  any 
portion  of  the  amount  transferred  is 
unstated  interest.  See  §  1.483-4. 

(e)  Tax  liability  of  purchaser  and 
seller  for  the  period  beginning  on  the 
determination  date.  For  the  period 
beginning  on  the  determination  date, 
the  purchaser  and  the  seller  must  each 
take  into  account  in  determining  their 
income  tax  liabilities  the  income, 
deductions,  and  credits  (including 
capital  gains  and  losses)  corresponding 
to  their  ownership  interests  in  the  assets 
of  the  escrow. 

(f)  Statement  required  to  be  provided 
to  administrator  within  30  days  after  the 
determination  date.  Within  30  days  after 
the  determination  date,  the  purchaser 
and  the  seller  must  provide  the 
administrator  with  a  written  statement 
that— 

(1)  Is  signed  by  the  purchaser  and  the 
seller; 

(2)  Specifies  the  determination  date; 
and 

(3)  Specifies  the  purchaser's  and 
seller's  ownership  interests  in  each  asset 
of  the  escrow. 

(g)  Reporting  obligations  of  the 
administrator — (1)  In  general.  The 
administrator  of  a  contingent  at-closing 
escrow  must,  for  each  calendar  year  (or 
portion  thereof)  that  the  escrow  is  in 
existence,  report  the  income  of  the 
escrow  on  Forms  1099  in  accordance 
with  the  information  reporting 
requirements  of  subpart  B,  Part  III, 
subchapter  A,  chapter  61,  Subtitle  F  of 
the  Internal  Revenue  Code.  The  Forms 
1099  must  show  as  payor  the 
administrator  of  the  escrow  and  as 
payee  the  person  (or  persons)  treated  as 
the  payee  (or  payees)  under  paragraph 
(g)(2)  of  this  section. 

(2)  Person  treated  as  payee.  In 
satisfying  the  reporting  obligations  of 
paragraph  (g)(1)  of  this  section,  the 
following  rules  apply  to  the 
administrator — 

(i)  For  the  period  prior  to  the 
determination  date,  the  administrator 
must  treat  the  purchaser  as  the  payee  of 
the  income  of  the  escrow; 

(ii)  For  the  period  beginning  on  the 
determination  date,  if  the  written 
statement  described  in  paragraph  (f)  of 
this  section  is  timely  provided  to  the 
administrator,  the  administrator  must 
treat  as  the  payee  (or  payees)  of  the 
income  of  the  escrow  the  purchaser  or 
seller  (or  both)  in  accordance  with  their 
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respective  ov  nership  interests  as  shown 
on  the  statement;  and 

(iii)  If  the  V  rritten  statement  described 
in  paragraph  f)  of  this  section  is  not 
provided  to  t  le  administrator,  the 
administratoi  must  continue  to  treat  the 
purchaser  as  iie  payee  of  the  income  of 
the  escrow. 

(3)  Relief  flow  penalties  for  filing 
incorrect  info  rmation  return  or  payee 
statement.  Fc  r  purposes  of  sections 
6721  and  6722,  the  administrator  will 
not  be  treatec  as  failing  to  file  or  furnish 
a  correct  info  mation  return  or  payee 
statement  sol  ;ly  because,  in  preparing  a 
Form  1099,  tlie  administrator  relies  on 
a  statement  described  in  paragraph  (f)  of 
this  section  aid  therefore  treats  the 
purchaser  or  i  teller  (or  both)  as  the  payee 
(or  payees)  of  the  income  of  the  escrow 
in  accordanc<  with  their  respective 
ownership  in  erests  in  the  assets  of  the 
escrow  as  she  wn  on  the  statement.  If  a 
statement  described  in  paragraph  (f)  of 
this  section  is  not  provided  to  the 
administratoi ,  the  administrator  vnll  not 
be  treated  as  ailing  to  file  or  furnish  a 
correct  infom  lation  return  or  payee 
statement  solidy  because,  in  preparing  a 
Form  1099.  th  e  administrator  relies  on 
the  absence  o  the  statement  and 
therefore  trea  s  the  purchaser  as  the 
payee. 

(h)  Effectivi  ■  date—Ci)  In  general.  The 
provisions  of  this  section  apply  to 
contingent  at-  closing  escrows  that  are 
established  ai  ter  the  date  of  publication 
of  final  regulations  in  the  Federal 
Register. 

(2)  Transition  rule.  With  respect  to  a 
contingent  at-  closing  escrow  established 
after  August  1 6, 1986,  but  on  or  before 
the  date  of  pu  afication  of  final 
regulations  in  the  Federal  Register,  the 
Internal  Reve:  me  Service  will  not 
challenge  a  re  asonable,  consistently 
applied  method  of  taxation  for  income 
earned  by  the  escrow.  The  Internal 
Revenue  Serv  ce  will  also  not  challenge 
a  reasonable,  :onsistently  applied 
method  for  re  sorting  sudi  income. 

(i)  (Reserve^  1] 

(j)  Example  The  provisions  of  this 
section  may  he  illustrated  by  the 
following  exanple: 

Example,  (i)  •  and  S  are  corporations.  In 
1999,  P  enters  i  ito  a  contract  with  S  for  the 
purchase  of  ren  lal  real  estate.  On  October  1, 
1999,  the  date  c  f  sale,  S  transfers  the  real 
estate  to  P,  and  P  pays  S  a  portion  of  the 
purchase  price,  59,000,000.  P  deposits  the 
remaining  porti  on  of  the  purchase  price, 
$850,000,  into  (  n  escrow  account  as  required 
by  the  contract.  H  is  the  escrow  holder. 

(ii)  The  contract  provides  that  the  escrow 
balance  as  of  Ni  )vember  1,  2000,  is  payable 
entirely  to  P,  et  tirely  to  S,  or  partially  to  P 
and  partially  to  S  depending  on  the  amount, 
if  any,  by  whicl  i  the  average  rental  income 
from  the  real  es  late  during  a  specified  testing 


period  ending  on  September  30,  2000, 
exceeds  one  or  more  specified  earnings 
targets. 

(iii)  According  to  the  terms  of  the  contract, 
the  income  earned  on  the  escrow  must  be 
accumulated  and  is  not  currently 
distributable  to  P  or  S  during  the  period  prior 
to  November  1,  2000. 

(iv)  During  the  testing  period  specified  in 
the  contract  between  P  and  S,  the  average 
rental  income  earned  on  the  property  exceeds 
one  (but  not  all)  of  the  specified  earnings 
targets.  As  a  result,  on  September  30,  2000, 
the  end  of  the  testing  period,  P  became 
entitled  to  40%  of  the  escrow  assets  and  S 
became  entitled  to  60%  of  the  escrow  assets. 

(v)  On  October  30,  2000.  P  and  S  provide 
H  with  the  written  statement  described  in 
paragraph  (f)  of  this  section.  The  written 
statement  is  thus  provided  within  30  days  of 
September  30,  2000.  The  statement  indicates 
that  P's  ownership  interest  in  each  asset  of 
the  escrow  is  40  percent  and  S's  ownership 
interest  in  each  asset  is  60  percent. 

(vi)  The  escrow  is  a  contingent  at-closing 
escrow.  September  30,  2000,  is  the 
determination  date  because  this  is  the  date 
on  which  the  testing  period  ends.  As  of  this 
date,  all  contingencies  specified  in  the 
contract  are  resolved. 

(vii)  P  must  take  into  account  all  of  the 
income,  deductions,  and  credits  (including 
capital  gains  and  losses)  of  the  escrow  in 
computing  P's  income  tax  liability  for  the 
period  prior  to  September  30,  2000.  See 
paragraph  (c)  of  this  section. 

(viii)  For  the  period  beginning  on 
September  30,  2000,  P  must  take  into  account 
in  computing  P's  income  tax  liability  40 
percent  of  each  item  of  income,  deduction, 
and  credit  of  the  escrow  (including  capital 
gains  and  losses),  and  S  must  take  into 
account  in  computing  S's  income  tax  liability 
60  percent  of  these  items.  See  paragraph  (e) 
of  this  section. 

(ix)  H  is  subject  to  the  information 
reporting  requirements  of  paragraph  (g)(1)  of 
this  section.  H  must  file  Forms  1099  and 
furnish  payee  statements  to  reflect  the  fact 
that  prior  to  September  30,  2000,  P  is  the 
payee  of  all  the  income  of  the  escrow,  and 
for  the  period  beginning  on  September  30, 
2000,  P  is  the  payee  of  40  percent  of  the 
income,  and  S  is  the  payee  of  60  percent  of 
the  income. 

§1.4688-9    Disputed  ownership  funds. 

(a)  In  general.  An  escrow  account, 
trust,  or  fund  that  is  not  a  qualified 
settlement  fund  is  a  disputed  ownership 
fund  if — 

(1)  It  is  established  to  hold  money  or 
property  subject  to  conflicting  claims  of 
ownership; 

(2)  The  escrow  account,  trust,  or  fimd 
is  subject  to  the  continuing  jurisdiction 
of  a  court;  and 

(3)  Money  or  property  cannot  be  paid 
or  distributed  from  the  escrow  account, 
trust,  or  fimd  to,  or  on  behalf  of,  a 
claimant  or  a  transferor  without  the 
approval  of  the  court. 

(b)  Definitions.  For  purposes  of  this 
section — 


(1)  Administrator  means  the  person 
designated  as  such  by  the  court  having 
jurisdiction  over  a  disputed  ownership 
fund.  If  no  person  is  designated,  the 
administrator  is  the  escrow  agent, 
escrow  holder,  trustee,  receiver,  or  other 
person  responsible  for  administering  the 
fimd; 

(2)  Claimant  means  a  person, 
including  a  transferor,  who  claims 
ownership  of,  or  a  legal  or  equitable 
interest  in,  money  or  property  held  by 
a  disputed  ownership  fund; 

(3)  Court  means  a  court  of  law  or 
equity  of  the  United  States,  any  state 
(including  the  District  of  Columbia), 
territory,  possession,  or  political 
subdivision  thereof; 

(4)  Related  person  means  any  person 
who  is  related  to  the  transferor  within 
the  meaning  of  section  267(b)  or 
707(b)(1); 

(5)  Trans/eror  means,  in  general,  a 
person  that  transfers  to  a  disputed 
ownership  fund  money  or  property  that 
is  subject  to  conflicting  claims  of 
claimants.  However,  a  payor  of  interest 
or  other  income  earned  by  a  disputed 
ownership  fund  is  not  a  transferor 
(unless  the  payor  is  also  a  claimant).  A 
transferor  may  also  be  a  claimant. 

(c)  Taxation  of  a  disputed  ownership 
fund — (1)  In  general.  For  federal  income 
tax  purposes,  a  disputed  ownership 
fund  is  treated  as  the  owner  of  all  assets 
that  it  holds.  A  disputed  ownership 
fund  is  treated  as  a  C  corporation  for 
purposes  of  subtitle  F  of  the  Internal 
Revenue  Code,  and  the  administrator  of 
the  fund  must  obtain  an  employer 
identification  number  for  the  fund, 
make  all  required  income  tax  and 
information  returns,  and  deposit  all 
payments  of  tax.  Also,  except  as 
otherwise  provided  in  this  section,  a 
disputed  ownership  fund  is  taxable  as  if 
it  were  either — 

(i)  A  qualified  settlement  fund  under 
§  1.468B-2  if  all  the  assets  transferred  to 
the  fund  by  or  on  behalf  of  transferors 
are  passive  investment  assets,  for 
example,  cash  or  cash  equivalents, 
stock,  and  debt  obligations;  or 

(ii)  A  C  corporation  in  all  other  cases. 

(2)  Exception.  If  there  is  a  more 
appropriate  method  of  taxing  a  disputed 
ownership  fund  than  as  provided  in 
paragraph  (c)(1)  of  this  section,  the 
claimants  to  the  fund  may  submit  a 
private  letter  ruling  request  proposing 
an  alternative  method  of  taxation. 

(3)  Special  rules,  (i)  In  general,  money 
or  property  subject  to  conflicting  claims 
of  claimants  (disputed  property)  that  is 
transferred  to  a  disputed  ov«iership 
fund  by,  or  on  behalf  of,  a  transferor  is 
excluded  from  the  gross  income  of  the 
fund.  However,  this  exclusion  does  not 
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apply  to  income  earned  on  assets  of  the 
fund  such  as — 

(A)  Payments  to  a  disputed  ownership 
fund  made  in  compensation  for  late  or 
delayed  transfers  of  money  or  property; 

(B)  Dividends  on  stock  of  a  transferor 
(or  a  related  person)  held  by  the  fund; 
and 

(C)  Interest  on  debt  of  a  transferor  (or 
a  related  person)  held  by  the  fund. 

(ii)  A  distribution  to  a  claimant  of 
disputed  property  by  a  disputed 
ovsTiership  fund  is  not  a  taxable  event  to 
the  fund. 

(iii)  A  disputed  ovtmership  fund  is  not 
allowed  a  deduction  for  a  distribution  of 
disputed  property  to,  or  on  behalf  of,  a 
transferor  or  a  claimant. 

(iv)  Upon  the  termination  of  a 
disputed  ownership  fund,  if  the  fund 
has  an  imused  net  operating  loss 
carryover  under  section  172,  an  unused 
capital  loss  carryover  imder  section 
1212,  or  an  imused  tax  credit  carryover, 
or  if  the  fund  has,  for  its  last  taxable 
year,  deductions  in  excess  of  gross 
income,  the  claimant  to  whom  the 
fund's  net  assets  are  distributable  will 
succeed  to  and  take  into  accoimt  the 
fund's  unused  net  operating  loss 
carryover,  unused  capital  loss  carryover, 
imused  tax  credit  carryover,  or  excess  of 
deductions  over  gross  income  for  the 
last  taxable  year  of  the  fund.  If  the 
fund's  net  assets  are  distributable  to 
more  than  one  claimant,  the  unused  net 
operating  loss  carryover,  unused  capital 
loss  carryover,  unused  tax  credit 
carryover,  or  excess  of  deductions  over 
gross  income  for  the  last  taxable  year 
must  be  allocated  among  the  claimants 
in  proportion  to  the  value  of  the  assets 
distributable  to  each  claimant  from  the 
fund. 

(v)  In  the  case  of  a  disputed 
ownership  fund  taxable  as  if  it  were  a 
C  corporation  under  paragraph  (c)(l)(ii) 
of  this  section,  this  section  does  not,  in 
general,  restrict  the  fund's  use  of  an 
otherwise  allowable  method  of 
accounting  or  taxable  year. 

(vi)  Appropriate  adjustments  must  be 
made  by  a  disputed  ownership  fund  or 
transferors  to  the  fund  to  prevent  the 
fund  and  the  transferors  from  taking 
into  account  the  same  item  of  income, 
deduction,  gain,  loss,  or  credit  more 
than  once  or  from  omitting  such  items. 

(d)  Basis  of  property  held  by  a 
disputed  ownership  fund.  In  general,  the 
initial  basis  of  property  transferred  by, 
or  on  behalf  of,  a  transferor  to  a 
disputed  ownership  fund  is  the  fair 
market  value  of  the  property  on  the  date 
of  transfer  to  the  fund  as  determined  by 
the  transferor  for  purposes  of  the  rules 
in  paragraph  (f)(l)(i)  of  this  section. 
However,  if  paragraph  (f)(l)(ii)  of  this 
section  appUes,  the  fund's  initial  basis 


in  the  property  is  the  same  as  the  basis 
of  the  transferor  immediately  before  the 
transfer  to  the  fund. 

(e)  Request  for  prompt  assessment.  A 
disputed  ownership  fund  is  eligible  to 
request  the  prompt  assessment  of  tax 
under  section  6501(d).  For  purposes  of 
section  6501(d),  a  disputed  ownership 
fund  is  treated  as  dissolving  on  the  date 
the  fund  no  longer  has  any  assets  (other 
than  a  reasonable  reserve  for  potential 
tax  liabilities  and  related  professional 
fees)  and  will  not  receive  any  more 
transfers. 

(f)  Rules  applicable  to  the  transferor — 
(1)  Transfer  of  property — (i)  In  general. 
A  transferor  must  treat  a  transfer  of 
property  to  a  disputed  ownership  fund 
as  a  sale  or  other  disposition  of  that 
property  for  purposes  of  section  1001(a). 
In  computing  the  gain  or  loss,  the 
amoimt  realized  by  the  transferor  is  the 
fair  market  value  of  the  property  on  the 
date  the  transfer  is  made  to  the  disputed 
ownership  fund. 

(ii)  Exceptions.  A  transfer  of  property 
to  a  disputed  ownership  fund  is  not  a 
sale  or  other  disposition  of  the  property 
for  purposes  of  section  1001(a)  if — 

(A)  The  transferor  claims  ownership 
of  the  transferred  property  immediately 
before  and  immediately  after  the 
transfer  to  the  fund;  or 

(B)  The  transferor  is  an  agent, 
fiduciary,  or  other  person  acting  in  a 
similar  capacity  acting  on  behalf  of  a 
person  claiming  ownership  of  the 
transferred  property  immediately  before 
and  immediately  after  the  transfer  to  the 
fund. 

(2)  Economic  performance — (i)  In 
general.  For  purposes  of  section  461(h), 
if  a  transferor  has  a  liability  to  one  or 
more  claimants  for  which  economic 
performance  would  otherwise  occur 
under  §  1.461-4(g)  when  the  transferor 
makes  a  payment  to  the  claimant  or 
claimants,  economic  performance 
occurs  vdth  respect  to  the  liability  to  the 
extent  the  transferor  makes  a  transfer  to 
a  disputed  ownership  fund  to  resolve  or 
satisfy  that  liability,  but  only  if  the 
transferor  and  related  persons  are  not 
claimants  and  have  no  right  to  receive 
payments  or  distributions  from  the 
fund. 

(ii)  Obligations  of  the  transferor.  With 
respect  to  a  transferor  described  in 
paragraph  (f)(2)(i)  of  this  section, 
economic  performance  does  not  occur 
when  the  transferor  transfers  to  a 
disputed  ownership  fund  its  debt  (or  the 
debt  of  a  related  person).  Instead, 
economic  performance  occurs  as  the 
transferor  (or  related  person)  makes 
principal  payments  on  the  debt. 
SimilMly,  economic  performance  does 
not  occur  when  the  transferor  transfers 
to  a  disputed  ownership  fund  its 


obligation  (or  the  obligation  of  a  related 
person)  to  provide  property  in  the  future 
or  to  make  a  payment  described  in 
§  1.461-4(g).  Instead,  economic 
performance  occurs  with  respect  to  such 
an  obligation  as  property  or  payments 
are  provided  or  made  to  the  disputed 
ownership  fund  or  a  claimant. 

(3)  Statement  to  the  disputed 
ownership  fund  and  the  Internal 
Revenue  Service — (i)  In  general.  By 
February  15  of  the  year  following  each 
calendar  year  in  which  a  transferor  (or 
other  person  acting  on  behalf  of  a 
transferor)  makes  a  transfer  to  a 
disputed  ownership  fund,  the  transferor 
(or  other  person)  must  provide  a 
statement  to  the  administrator  of  the 
fund  setting  forth  the  information 
described  in  paragraph  (f)(3)(ii)  of  this 
section.  The  transferor  must  attach  a 
copy  of  the  statement  to  (and  as  part  of) 
its  timely  filed  income  tax  return 
(including  extensions)  for  the  taxable 
year  of  the  transferor  in  which  the 
-transfer  is  made. 

(ii)  Information  required  on 
statement — (A)  In  general.  The 
statement  required  by  paragraph  (f)(3)(i) 
of  this  section  must  include  the 
following  information — 

(1)  A  legend,  "§  1.468B-9(f) 
Statement",  at  the  top  of  the  first  page; 

(2)  The  transferor's  name,  address, 
and  taxpayer  identification  number; 

(J)  The  disputed  ownership  fund's 
name,  address,  and  employer 
identification  number; 

(4)  The  date  of  each  transfer; 

(5)  The  amount  of  cash  transferred; 

(6)  A  description  of  property 
transferred,  the  disputed  ownership 
fund's  basis  in  the  property  as  provided 
in  paragraph  (d)  of  this  section,  and,  if 
the  rules  of  paragraph  (0(l)(ii)  of  this 
section  apply,  the  fund's  holding  period 
on  the  date  of  transfer;  and 

( 7)  Whether  or  not  the  transferor  is 
also  a  claimant. 

(B)  Combined  statements.  If  a 
disputed  ownership  fund  has  more  than 
one  transferor,  any  two  or  more  of  the 
transferors  may  provide  a  combined 
statement  to  the  administrator  that  does 
not  identify  the  amount  of  cash  or  the 
property  transferred  by  a  particular 
transferor.  If  a  combined  statement  is 
used,  however,  each  transferor  must 
include  with  its  copy  of  the  statement 
that  is  attached  to  its  income  tax  return 
a  schedule  describing  each  asset  that  the 
transferor  transferred  to  the  disputed 
ownership  fund. 

(4)  Distributions  to  transferors — (i)  In 
general.  A  transferor  must  include  in 
gross  income  any  distribution  to  a 
transferor  (including  a  deemed 
distribution  described  in  paragraph 
(f)(4)(iii)  of  this  section)  from  a  disputed 
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ownership  funld.  If  property  is 
distributed,  th*  amount  includible  in 
gross  income  a  nd  the  basis  in  that 
property  is  ger  erally  the  fair  market 
value  of  the  prjperty  on  the  date  of 
distribution. 

(ii)  Exception.  The  gross  income  of  a 
transferor  does  not  include  a 
distribution  to  the  transferor  of  property 
from  a  disputei  i  ownership  fund  if  the 
transferor  prev  ously  transferred  the 
property  to  the  fund  and  paragraph 
(f)(l)(ii)  of  this  section  appUed  to  that 
transfer.  Also,  he  transferor's  gross 
income  does  n  )t  include  a  distribution 
of  money  from  the  disputed  ownership 
fund  equal  to  t  le  net  income  earned  on 
that  property  vhile  it  was  held  by  the 
fund.  Further,  he  transferor's  basis  in 
the  property  is  the  same  as  the  disputed 
ownership  fun  I's  basis  in  the  property 
immediately  biifore  the  distribution  to 
the  transferor. 

(iii)  Deemed  distributions.  If  a 
disputed  ownership  fund  makes  a 
distribution  on  behalf  of  a  transferor  to 
a  person  that  is  not  a  claimant,  the 
distribution  is  deemed  made  by  the 
fund  to  the  trai  isferor.  The  transferor,  in 
turn,  is  deemed  to  have  made  a  payment 
to  the  actual  recipient. 

(gj  Distributipn  to  a  claimant  other 
than  a  transfeiipr.  Whether  a  claimant 
sferor  must  include  in 
distribution  of  money  or 
disputed  ownership 
y  determined  by 
claim  in  respect  of 
which  the  distiibution  is  made.  If  a 
disputed  ownership  fund  distributes 
property  to  a  claimant  other  than  a 
transferor  in  saitisfaction  of  the 
claimant's  claim  of  ownership  to  that 
property,  the  claimant's  basis  in  the 
property  must  ye  adjusted  to  reflect  the 
adjustments  to  the  basis  of  the  property 
required  undei  section  1016  for  the 
period  the  property  was  held  by  the 
fund. 

(h)  Effective  date — (1)  In  general.  This 
section  applies  to  disputed  ownership 
funds  established  after  the  date  of 
publication  of  ^nal  regulations  in  the 
Federal  Register. 

(2)  Transitioti  rule.  With  respect  to  a 
disputed  owne^hip  fund  established 
after  August  Id,  1986,  but  on  or  before 
the  date  of  publication  of  final 
regulations  in  the  Federal  Register,  the 
Internal  Revenue  Service  will  not 
challenge  a  reajsonable,  consistently 
applied  method  of  taxation  for  income 
earned  by  the  lund,  transfers  to  the 
fund,  and  distijibutions  made  by  the 
fund. 

(i)  [Reservec 

(j)  Example^  The  following  examples 
illustrate  the  ntles  of  this  section: 


other  than  a  tr; 
gross  income 
property  from 
fund  is  genera 
reference  to  th 


Example  I.  (i)  Prior  to  A's  death,  A  was  the 
insured  under  a  life  insurance  contract 
(px)licy]  issued  by  X,  an  insurance  company. 
A's  current  s{X)use  and  A's  former  sfMsuse 
each  claim  to  be  the  beneficiary  under  the 
policy  and  thus  entitled  to  the  policy 
proceeds  ($1  million).  In  1999,  X  files  an 
interpleader  action  and  de[)osits  the  policy 
proceeds  into  the  registry  of  the  court.  On 
June  1,  2000,  a  final  determination  is  made 
that  A's  current  sp>ouse  is  the  beneficiary 
under  the  policy  and  thus  entitled  to  the 
funds  held  in  the  registry  of  the  court.  These 
funds  are  distributed  to  A's  current  spouse. 

(ii)  The  funds  held  in  the  registry  of  the 
court  consisting  of  the  policy  proceeds  and 
the  earnings  thereon  are  a  disputed 
ownership  fund  taxable  as  if  it  were  a 
qualified  settlement  fund.  See  paragraph 
(c)(l)(i)  of  this  section.  The  fund's  gross 
income  does  not  include  the  SI  million 
transferred  to  the  fund  by  X. 

Example  2.  (i)  Two  unrelated  individuals, 
A  and  B,  claim  ownership  of  certain  rental 
property.  A  claims  to  have  purchased  the 
property  from  B's  father.  However,  B  asserts 
that  the  purpwrted  sale  to  A  was  ineffective 
and  that  B  acquired  ownership  of  the 
property  through  intestate  succession  upon 
the  death  of  B's  father.  For  several  years,  A 
has  maintained  the  property  and  received  the 
rent  from  the  property. 

(ii)  Pending  the  resolution  of  the  title 
dispute  l)etween  A  and  B,  the  title  to  the 
property  is  transferred  into  a  court- 
supervised  escrow  on  February  1,  2000.  Also, 
on  that  date  the  court  apptoints  R  as  receiver 
for  the  property.  R  collects  the  rent  earned  on 
the  property  and  hires  employees  necessary 
for  the  maintenance  of  the  property.  The 
rents  paid  to  R  cannot  be  distributed  to  A  or 
B  without  the  court's  approval. 

(iii)  On  June  1,  2001,  the  court  makes  a 
final  determination  that  the  rental  property  is 
owned  by  B.  The  court  orders  B  to  refund  to 
A  the  purchase  price  paid  by  A  to  B's  father 
plus  interest  on  that  amount  from  February 
1,  2000.  Also,  the  court  orders  that  a 
distribution  be  made  to  B  of  all  funds  held 
in  the  court  registry  consisting  of  the  rent 
collected  by  R  and  the  income  earned 
thereon.  In  addition,  title  to  the  property  is 
returned  to  B. 

(iv)  The  rental  propterty  and  the  funds  held 
by  the  court  registry  are  held  in  a  disputed 
ownership  fund. 

(v)  A  is  the  transferor  to  the  fund.  A  does 
not  realize  gain  or  loss  under  section  1001(a) 
on  A's  transfer  of  the  property  to  the 
disputed  ownership  fund. 

(vi)  The  fund  is  taxable  as  if  it  were  a  C 
corporation  l)ecause  the  rental  property  is  not 
a  piassive  investment  asset.  See  paragraph 
(c)(l)(ii)  of  this  section.  The  fund  is  not 
taxable  upon  receipt  of  the  property.  The 
fund's  initial  basis  in  the  property  is  the 
same  as  A's  adjusted  basis  immediately 
before  the  transfer  to  the  fund.  The  fund's 
gross  income  includes  the  rents  paid  to  R  and 
the  income  earned  thereon.  For  the  p»eriod 
between  February  1,  2000,  and  June  1,  2001, 
the  fund  may  be  allowed  deductions  for 
depreciation  and  for  the  costs  of  maintenance 
of  the  property  because  the  fund  is  treated  as 
owning  the  prop)erty  during  this  period.  See 
sections  162, 167,  and  168. 


(vii)  The  fund  is  not  allowed  a  deduction 
for  the  distribution  to  B  of  the  rent  earned  on 
the  property  while  held  by  the  fund  (or  the 
income  earned  thereon).  No  tax 
consequences  to  the  fund  result  from  this 
distribution  or  from  the  fund's  transfer  of  the 
rental  property  to  B  pursuant  to  the  court's 
determination  that  B  owns  the  property. 

Par.  6.  Section  1.1031(k)-l  is 
amended  by  adding  a  sentence  at  the 
end  of  paragraphs  (g)(3)(i]  and  (h)(2)  to 
read  as  follows: 


§1.1031{k)-1 
exchanges. 


Treatment  of  deferred 


(g)  *  *  * 

(3)  *  *  *  (i)  *  *  *  For  rules  under 
section  468B(g)  relating  to  the  current 
taxation  of  income  of  a  qualified  escrow 
account  or  qualiHed  trust,  see  §  1.468B- 


(h)*  •  * 

(2)  *  *  *  For  rules  under  section 
468B(g)  relating  to  the  current  taxation 
of  income  of  a  qualified  escrow  account 
or  qualiHed  trust,  see  §  1.468B-6. 
***** 

Michael  P.  Dolan, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  99-1515  Filed  1-29-99;  8:45  am] 
BILUNG  CODE  4S30-01-U 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGD01-88-155] 

RIN2115-AE46 

Special  Local  Regulations:  Hudson 
Valley  Triattiion,  Hudson  River, 
Kingston,  New  York 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  permanent  special  local 
regulations  for  the  annual  Hudson 
Valley  Triathlon.  This  action  is 
necessary  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
This  event  is  intended  to  restrict  vessel 
traffic  in  the  Hudson  River,  in  the 
vicinity  of  Kingston  Point  Reach. 
DATES:  Comments  must  be  received  on 
or  before  April  2, 1999. 
ADDRESSES:  Comments  may  be  meiiled  to 
the  Waterways  Oversight  Branch 
{CGDOl-98-155),  Coast  Guard  Activities 
New  York,  212  Coast  Guard  Drive, 
Staten  Island,  New  York  10305,  or 
deliver  them  to  room  205  at  the  same 
address  between  8  a.m.  and  3  p.m., 
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Monday  through  Friday,  except  Federal 
holidays. 

The  Waterways  Oversight  Branch  of 
Coast  Guard  Activities  New  York 
maintains  the  public  docket  for  this 
rulemaking.  Comments,  and  documents 
as  indicated  in  this  preamble,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  205,  Coast  Guard  Activities  New 
York,  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  J.  Lopez,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354-4193. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  vmtten  data, 
views,  or  argimients.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGDOl-98-155)  and  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  imbound  format,  no  larger  than 
8V2  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposed  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Waterways 
Oversight  Branch  at  the  address  imder 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportimity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

The  New  York  Triathlon  Club 
sponsors  this  annual  triathlon  vfith 
approximately  500  swimmers 
competing  in  this  event.  The  sponsor 
expects  no  spectator  craft  for  this  event. 
The  race  will  take  place  on  the  Hudson 
River  in  the  vicinity  of  Kingston  Point 
Reach.  The  regulated  area  encompasses 
all  waters  of  the  Hudson  River  within  a 
1000  yard  radius  of  approximate 
posiUon  41''56'06"  N  073''57'57"  W 
(NAD  1983).  This  area  encompasses 
approximately  1,800  yards  of  Kingston 


Point  Reach,  from  just  south  of  Lighted 
Buoy  74  (LLNR  38285)  north  to  Lighted 
Buoy  77  (LLNR  38300).  The  proposed 
regulation  is  effective  aimually  from  7 
a.m.  imtil  9  a.m.  on  the  first  Sunday 
after  July  4th.  The  proposed  regulation 
prohibits  all  vessels,  swimmers,  and 
personal  watercraft  not  participating  in 
the  event  from  transiting  this  portion  of 
the  Hudson  River  during  the  race.  It  is 
needed  to  protect  swimmers  and  boaters 
from  the  hazards  associated  with  500 
swimmers  competing  in  a  confined  area 
of  the  Hudson  River.  Recreational 
vessels  are  not  precluded  from 
transiting  the  Hudson  River  in  the 
vicinity  of  the  regulated  area  because  an 
alternate  route  is  available.  They  can 
transit  on  the  east  side  of  the  Hudson 
River  and  return  to  the  west  side  at 
Ulster  Landing  or  Turkey  Point  to  the 
north,  or  at  the  mouth  of  Rondout  Creek 
to  the  south  of  the  local  regulated  area. 
Recreational  vessels  can  not  simply 
transit  around  the  area  because  there  are 
many  mid-river  shoals,  with  depths  less 
then  3  feet,  north  of  the  local  regulated 
area.  Commercial  vessels  will  be 
precluded  from  transiting  the  area 
because  the  local  regulated  area 
encompasses  1 ,800  yards  of  Kingston 
Point  Reach  and  there  is  no  viable 
alternative  route. 

Discussion  of  Proposed  Rule 

The  proposed  special  local  regulation 
is  for  the  annual  Hudson  Valley 
Triathlon  held  on  the  Hudson  River  in 
the  vicinity  of  Kingston  Point  Reach. 
This  event  is  held  annually  on  the  first 
Simday  after  July  4th.  This  rule  is  being 
proposed  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event,  to 
give  the  marine  community  the 
opportunity  to  comment  on  the 
regulated  area,  and  to  decrease  the 
amount  of  aimual  paperwork  required 
for  this  event. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  Although  this 
regulation  prevents  traffic  fi-om 
transiting  a  portion  of  the  Hudson  River 


during  the  race,  the  effect  of  this 
regulation  will  not  be  significant  for 
several  reasons:  the  limited  duration  on 
a  Sunday  morning  that  the  regulated 
area  will  be  in  effect,  recreational 
vessels  will  be  able  to  transit  to  the  east 
of  the  regulated  area,  commercial 
vessels  can  plan  their  transits  up  the 
river  around  the  time  the  regulated  area 
is  in  effect  as  they  will  have  advance 
notice  of  the  event,  it  is  an  annual  event 
with  local  support,  and  advance 
notifications  will  be  made  to  the  local 
maritime  community  by  the  Local 
Notice  to  Mariners  and  marine 
information  broadcasts. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
considers  whether  this  proposed  rule,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  stated  in  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposed  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If,  however, 
you  think  that  your  business  or 
organization  qualifies  as  a  small  entity 
and  that  this  proposed  rule  will  have  a 
significant  economic  impact  on  your 
business  or  organization,  please  submit 
a  comment  (see  ADDRESSES]  explaining 
why  you  think  it  qualifies  and  in  what 
way  and  to  what  de^^e  this  proposed 
rule  vdll  economically  affect  it. 

Collection  of  Information 

This  proposed  rule  does  not  provide 
for  a  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposed  rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates 

Under  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  the 
Coast  Guard  must  consider  whether  this 
rule  wrill  result  in  an  annual 
expenditure  by  state,  local,  and  tribal 
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governments,  ^n  the  aggregate  of  SlOO 
million  (adjusted  annually  for  inflation). 
If  so,  the  Act  Inquires  that  a  reasonable 
number  of  regtilatory  alternatives  be 
considered,  aod  that  from  those 
alternatives,  tke  least  costly,  most  cost- 
effective,  or  le^st  burdensome 
alternative  th^  achieves  the  objective  of 
the  rule  be  selected.  No  state,  local,  or 
tribal  govemn^ent  entities  will  be 
affected  by  this  rule,  so  this  rule  will  not 
result  in  annu  il  or  aggregate  costs  of 
$100  million  qr  more.  Therefore,  the 
Coast  Guard  ii  exempt  from  any  further 
regulatory  requirements  under  the 
Unfunded  Mandates  Act. 

Environment  I 

The  Coast  (Aiard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concljuded  that  under  figure  2- 
1,  paragraph  3li|(g),  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  envirojimental  docimientation. 
A  "Categorical  Exclusion 
Determination''  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  und^r  ADDRESSES. 

List  of  Subject^  in  33  CFR  Part  100 

Marine  safety 
Reporting  and 
requirements. 


.  Navigation  (water), 
recordkeeping 
Waterways. 


Regiil 


Proposed 

For  the 
preamble,  the 
amend  33  CFR 


reas(  tns 


ation 

discussed  in  the 
I  !^oast  Guard  proposes  to 
Part  100  as  follows: 


PARTI  00— [A  MENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  n  ad  as  follows: 

Authority:  33  D.S.C.  1233  through  1236;  49 
CFRl.46;  33CFM00.35. 


2.  Add  §  IOC 


.121  to  read  as  follows: 


§  100.121    Hudion  Valley  Triattilon, 
Hudson  River,  Kingston,  New  YorK. 

(a)  Regulatet^  Area.  All  waters  of  the 
Hudson  River  within  a  1000  yard  radius 
of  approximat(  position  41*'56'06"  N 
073''57'57"W  NAD  1983).  This  area 
encompasses  approximately  1 ,800  yards 
of  Kingston  Point  Reach,  from  just  south 
of  Lighted  Budy  74  (LLNR  38285)  north 
to  Lighted  Buc  y  77  (LLNR  38300). 

(b)  Regulatk  ns.  (1)  Vessels, 
swimmers,  anc  personal  watercraft  of 

participating  in  this 
bited  from  entering  or 
the  regulated  area  unless 
authorized  by  \he  Patrol  Commander. 

(2)  All  persohs  and  vessels  shall 
comply  with  tlie  instructions  of  the 
Coast  Guard  Q  iptain  of  the  Port  or  the 
designated  on  licene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 


any  nature  not 
event  are  proh 
moving  within 


include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  Ught,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

(c)  Effective  period.  This  section  is  in 
effect  aimually  &t)m  7  a.m.  until  9  a.m. 
on  the  first  Sunday  after  July  4th. 

Dated:  January  20. 1999. 
R.M.  Larrabee, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 
(FR  Doc.  99-2275  Filed  1-29-99;  8:45  am] 
BILUNO  CODE  4»10-15-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 

[CGD01-9e-163] 

Special  Local  Regulations:  Fleet's 
Alt>any  Riverfest,  Hudson  River,  New 
York 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposed  to 
estabUsh  permanent  special  local 
regulations  for  the  annual  Fleet's 
Albemy  Riverfest.  This  action  is 
necessary  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
This  action  is  intended  to  restrict  vessel 
traffic  in  the  Hudson  River,  in  the 
vicinity  of  Albany,  New  York. 

DATES:  Comments  must  be  received  on 
or  before  April  2, 1999. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Waterways  Oversight  Branch 
(CGDOl-98-163),  Coast  Guard  Activities 
New  York,  212  Coast  Guard  Drive, 
Staten  Island,  New  York  10305,  or 
deliver  them  to  room  205  at  the  same 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  Waterways  Oversight  Branch  of 
Coast  Guard  Activities  New  York 
maintains  the  public  docket  for  this 
rulemaking.  Comments,  and  documents 
as  indicated  in  this  preamble,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  205,  Coast  Guard  Activities  New 
York,  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutentant  J.  Lopez,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354-4193. 


SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGDOl-98-163)  and  the  specific 
section  of  this  doctmient  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment,  please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unboimd  format,  no  larger  than 
8V2  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  vdll  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposed  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Waterways 
Oversight  Branch  at  the  address  imder 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  aimoimced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Puq>ose 

The  city  of  Albany  sponsors  this 
annual  festival  which  includes  a  water 
ski  show,  speedboat  demonstration,  and 
other  marine  activities  on  the  Hudson 
River.  The  sponsor  expects  no  spectator 
craft  for  this  event.  The  regulated  area 
for  this  festival  encompasses  all  waters 
of  the  Hudson  River  from  the  Dunn 
Memorial  Bridge  (river  mile  145.4)  to 
the  Albany  Rensselaer  Swing  Bridge 
(river  mile  146.2).  The  proposed 
regulation  is  effective  aimually  from  12 
p.m.  until  4  p.m.  on  the  third  Saturday 
and  Sunday  of  July.  The  proposed 
regulation  prohibits  all  vessels, 
swimmers,  and  personal  watercraft  not 
participating  in  the  event  from 
transiting  this  portion  of  the  Hudson 
River  during  the  festival.  It  is  needed  to 
protect  boaters  from  the  hazards 
associated  with  a  water  ski  show, 
speedboat  demonstration,  and  other 
marine  activities  being  held  in  the  area. 
Marine  traffic  will  be  able  to  transit 
through  the  regulated  area  for  30 
minutes  during  the  event.  Public 
notifications  for  the  transit  time  will  be 
made  prior  to  the  event  via  the  Local 
Notice  to  Mariners  and  marine 
information  broadcasts. 
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Discussion  of  Proposed  Rule 

The  proposed  special  local  regulation 
is  for  the  annual  Fleet's  Albany 
Riverfest  held  on  the  Hudson  River  in 
the  vicinity  of  Albany,  New  York.  This 
event  is  held  annually  on  the  third 
Saturday  and  Simday  of  July.  This  rule 
is  being  proposed  to  provide  for  the 
safety  of  life  on  navigable  waters  during 
the  event,  to  give  the  marine  commimity 
the  opportimity  to  comment  on  the 
regulated  area,  and  to  decrease  the 
amount  of  annual  paperwork  required 
for  this  event. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  poUcies  and  procediues  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  poUcies  and  procedures  of 
DOT  is  unnecessary.  Although  this 
regulation  prevents  traffic  from 
transiting  a  portion  of  the  Hudson  River 
during  the  event,  the  effect  of  this 
regulation  will  not  be  significant  for 
several  reasons:  the  limited  duration 
that  the  regulated  area  will  be  in  effect, 
marine  traffic  will  be  able  to  transit 
through  the  regulated  area  for  30 
minutes  diuing  the  event,  the  Port 
Commissioner's  office  for  the  Port  of 
Albany  has  stated  there  is  infrequent 
commercial  traffic  north  of  the  Dimn 
Memorial  Bridge  (river  mile  145.4), 
commercial  vessels  can  plan  their 
transits  up  the  river  around  the  time  the 
regulated  area  is  in  effect  as  they  will 
have  advance  notice  of  the  event,  it  is 
an  annual  event  with  local  support,  and 
advance  notifications  wnill  be  made  to 
the  local  maritime  community  by  the 
Local  Notice  to  Mariners  and  marine 
information  broadcasts. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considers  whether  this  proposed  rule,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 


governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reeisons  stated  in  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposed  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  If,  however, 
you  think  that  your  business  or 
organization  qualifies  as  a  small  entity 
and  that  this  proposed  rule  will  have  a 
significant  economic  impact  on  your 
business  or  organization,  please  submit 
a  comment  (see  ADDRESSES)  explaining 
why  you  think  it  qualifies  and  in  what 
way  and  to  what  degree  this  proposed 
rule  will  economically  affect  it. 

Collection  of  Information 

This  proposed  rule  does  not  provide 
for  a  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposed  rule  does  not  have  sufficient 
implications  for  federaUsm  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates 

Under  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  the 
Coast  Guard  must  consider  whether  this 
rule  will  result  in  an  annual 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate  of  $100 
million  (adjusted  annually  for  inflation). 
If  so,  the  Act  requires  that  a  reasonable 
number  of  regulatory  alternatives  be 
considered,  and  that  from  those 
alternatives,  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule  be  selected.  No  state,  local,  or 
tribal  government  entities  will  be 
affected  by  this  rule,  so  this  rule  will  not 
result  in  annual  or  aggregate  cost  of 
$100  million  or  more.  Therefore,  the 
Coast  Guard  is  exempt  from  any  further 
regulatory  requirements  under  the 
Unfunded  Mandates  Act. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that  under  figiu-e  2- 
1,  paragraph  34(g),  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 


docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Proposed  Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  100  as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233  through  1236;  49 
CFR  1.46;  33  CFR  100.35. 

2.  Add  §  100.122  to  read  as  follows: 

§  100.122    Fleet's  Albany  Riverfest,  Hudson 
River.  New  York. 

(a)  Regulated  Area.  All  waters  of  the 
Hudson  River  from  the  Dium  Memorial 
Bridge  (river  mile  145.4)  to  the  Albany 
Rensselaer  Swing  Bridge  (river  mile 
146.2). 

(b)  Regulations.  (1)  Vessels, 
swimmers,  and  personal  watercraft  of 
any  nature  not  participating  in  this 
event  are  prohibited  from  entering  or 
moving  vdthin  the  regulated  area  unless 
authorized  by  the  Patrol  Commander. 

(2)  Marine  traffic  will  be  able  to 
transit  through  the  regulated  area  for  30 
minutes  during  the  event.  Public 
notifications  for  the  transit  time  will  be 
made  prior  to  the  event  via  the  Local 
Notice  to  Mariners  and  marine 
information  broadcasts. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

(c)  Effective  period.  This  section  is  in 
effect  annually  ftxjm  12  p.m.  until  4  p.m. 
on  the  third  Saturday  and  Sunday  of 
July. 

Dated:  January  20, 1999. 
R.M.  Larrabee, 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 
|FR  Doc.  99-2274  Filed  1-29-99;  8:45  am) 
BILUNG  CODE  4910-1S-M 
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Fees  for  Issuing 
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agency:  Coast 
action:  Notice 


Guard.  DOT. 

of  proposed  rulemaking. 


SUMMARY:  The  toast  Guard  proposes  to 
increase  the  fe(  (s  it  charges  for  issuing 
numbers  to  urn  iocumented  vessels  in 
Alaska,  to  a  rate  enabling  full-cost 
recovery.  It  pre  poses  this  measure 
because  the  fee  s  it  now  charges  fall  far 
short  of  coverii  ig  the  cost  of  issuing 
numbers  there.  This  measure  should 
bring  it  into  fu!  1  compliance  with  the 
general  Federa  statute  on  user  fees  and, 
not  incidentally,  should  increase 
convenience  tc  the  public  by  allowing 
more  means  of  payment. 
DATES:  Commehts  must  reach  the 
Docket  Manag^ent  Facility  on  or 
before  .^pril  2,11999. 
ADDRESSES:  Yoju  may  mail  comments  to 
the  Docket  Management  Facility,  (USCG 
1998-3323).  UJ  S.  Department  of 
Transportation!  room  PL-401,  400 
Seventh  Street  SW.  Washington,  DC 
20590-0001,  otdeliver  them  to  room 
PL-401  on  the  plaza  Level  of  the  Nassif 
Building  at  theisame  address  between  9 
a.m.  and  5  p.m;,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  366-9329. 

The  Docket  Management  Facility 
maintains  the  {public  docket  for  this 
rulemaking.  Comments  and  documents, 
as  indicated  in  this  preamble,  will 
become  part  ofthis  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL-401  otj  the  Plaza  level  of  the 
Nassif  Building  at  the  same  address 
between  10  a.rq.  and  5  p.m.,  Monday 
through  Friday;  except  Federal  holidays. 
You  may  also  access  this  docket  on  the 
Internet  at  httpw/dms.dot.gov.  You  may 
obtain  a  copy  oF  this  notice  by  calling 
the  U.  S.  Coast  Guard  Infoline  at  1-80O- 
368-5647,  or  read  it  on  the  Internet,  at 
the  Web  Site  fot  the  Office  of  Boating 
Safety,  at  http:A'www. uscgboating.org  or 
at  http://dTns.dpt.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  th  is  rulemaking,  contact 
Mrs.  Janice  B.  ( iiles.  Program 
Development  a  id  Implementation 
Division,  Offic«  of  Boating  Safety,  Coast 
Guard,  telephone  202-267-0911  (email: 
jgiles@comdt.uicg.mil),  or  Sue  Hargis, 
Seventeenth  Cc  ast  Guard  District 


(Alaska)  Boating  Safety  Specialist,  (907) 
463-2297  (email: 
shargis@cgalaska.uscg.mil).  For 
questions  on  viewing,  or  submitting 
material  to,  the  docket,  contact  Dorothy 
Walker,  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
9329. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encoiu'ages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
[USCG  1998-3386)  and  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  conunent.  Please  submit  all 
comments  and  attachments  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing  to  the  Docket 
Management  Facility  at  the  address 
uinder  ADDRESSES.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposed  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
meeting.  Persons  may  request  a  public 
hearing  by  writing  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  The  request  should 
include  the  reasons  why  a  hearing 
would  be  beneficial.  If  it  determines  that 
the  opportunity  for  oral  presentations 
will  aid  this  rulemaking,  the  Coast 
Guard  will  hold  a  public  hearing  at  a 
time  and  place  announced  by  a  later 
notice  in  the  Federal  Register. 

Background  and  Purpose 

Title  33,  Part  173,  of  the  Code  of 
Federal  Regulations  (CFR)  governs  the 
issuance  of  certificates  of  nxunber  to 
owners  of  vessels  that  need  not  be 
documented  (generally,  recreational 
boats).  The  issuing  and  reporting 
authority  for  these  certificates  is  the 
State  where  the  vessel  is  principally 
operated,  with  one  exception:  Alaska 
does  not  act  as  this  authority.  Under 
sub-section  12301(a)  of  Title  46,  United 
States  Code  (U.S.C),  when  a  State  does 
not  act  as  the  issuing  authority,  the 
Coast  Guard  must. 

This  proposed  rule  would  raise  the 
fees  the  Coast  Guard  charges  for 
numbering  undocumented  vessels  in 
Alaska,  as  well  as  revise  the  methods  of 
payment  of  the  fees.  The  current  fees, 
promulgated  in  1972  (33  CFR  173.85. 
CGD  72-54R,  37  FR  21399.  October  7, 


1972),  fall  far  short  of  covering  costs  the 
Coast  Guard  incurs  on  numbering 
vessels.  The  Coast  Guard  must  set  these 
fees  in  accordance  with  the  criteria 
specified  in  section  9701  of  Title  31, 
U.S.C,  and  Revised  0MB  Circular  A- 
25,  which  establishes  guidelines  by 
which  Federal  agencies  are  to  assess 
fees  for  Government  services  and  for  the 
sale  or  use  of  Government  property  or 
resources.  The  current  fees  have  not 
affected  Coast  Guard  appropriations 
from  year  to  year.  They  have  gone  into 
the  general  fund  of  the  U.  S.  Treasury 
as  offsetting  receipts  of  the  department 
in  which  the  Coast  Guard  is  operating, 
and  are  ascribed  to  activities  of  the 
Coast  Guard.  Under  the  provisions  of  46 
U.S.C.  2110,  the  new  fees  proposed 
would  become  available  to  reimburse 
the  Coast  Guard  for  most,  if  not  all,  of 
the  costs  of  collection.  The  proposed 
rule  should  result  in  an  increased  fee 
that  more  nearly  approximates  the 
current  costs  for  the  Coast  Guard  to 
issue  numbers  to  vessels  in  Alaska. 

Discussion  of  Proposed  Rule 

The  issuance  of  numbers  by  the  Coast 
Guard  to  undocumented  vessels  is 
unique  to  the  State  of  Alaska  and  the 
17th  Coast  Guard  District.  In  all  other 
parts  of  the  nation,  State  or  Territorial 
authorities  act  as  the  issuing  authorities. 
The  Coast  Guard  retains  the 
responsibility  for  Alaska  under  33  CFR 
part  173,  because  the  government  of 
Alaska  has  not  sought  Coast  Guard 
approval  of  a  system  for  numbering 
vessels. 

This  proposed  rule  would  amend  33 
CFR  173.85  so  that  the  fees  charged 
would  cover  the  costs  incurred  for  the 
number-issuing  service  the  Coast  Guard 
must  provide  in  Alaska.  The  increased 
fees  would  affect  those  people  who  own 
vessels  to  which  33  CFR  173.11  applies 
(imdocumented  vessels)  and  which  are 
principally  operated  in  Alaska. 

Discussion  of  fees.  The  current  fee,  set 
in  1972,  is  $6.00  for  a  three-year  vessel 
number.  Under  the  general  Federal 
statute  on  user  fees  (31  U.S.C.  9701), 
Federal  agencies  required  to  charge  user 
fees  for  services  must  charge  fees 
sufficient  to  enable  recovery  of  the  full 
cost  of  providing  the  services.  46  U.S.C. 
2110  mandated  the  establishment  of  a 
fee  or  charge  for  a  service  or  thing  of 
value  provided  by  the  Secretary  under 
this  subtitle,  in  accordance  vnth  section 
9701  of  title  31.  Since  the  issuance  of 
numbers  to  vessels  is  a  labor-intensive 
service,  and  since  the  Coast  Guard 
receives  no  appropriated  funds  for  it, 
the  Coast  Guard  has  diverted  resources 
from  other  programs  to  provide  this 
service  to  the  Alaskan  boating  public. 
The  fee  that  the  Coast  Guard  collects 
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does  not  accrue  to  the  Coast  Guard;  it 
goes  into  miscellaneous  receipts  of  the 
Federal  Treasury.  But  even  if  it  did 
accrue  to  the  Coast  Guard  it  would 
cover  barely  25  percent  of  the  cost  of 
providing  the  service.  It  has  remained 
unchanged  for  26  years. 

The  Coast  Guard  recently  employed 
KPMG  Peat  Marwick  LLP,  through  a 
contract  v^th  Computer  Sciences 
Corporation  of  Falls  Church,  Virginia,  to 
analyze  the  processes  associated  with 
all  user  fees  collected  by  the  Coast 
Guard,  including  the  issuance  of 
certificates  of  number  in  Alaska,  and  to 
develop  a  methodology  for  determining 
user  fees  that  would  enable  the  Coast 
Guard  to  fully  recover  its  costs  for 
providing  these  services.  A  copy  of  the 
analysis  is  in  the  docket  for  this 
rulemaking. 

The  analysis  concluded  that  the  Coast 
Guard  was  not  applying  the  resources 
needed  to  efficiently  provide  the 
Alaskan  boating  public  with  this  service 
and  that,  at  the  26-year-old  rate,  it  could 
never  recover  the  cost  of  providing  the 
service.  Based  on  that  analysis,  the 
report  proposed  a  rationale  and 
methodology  for  calculating  the 
appropriate  user  fees  that  would  allow 
it  to  fully  recover  its  cost  for  providing 
this  unique  service  in  Alaska. 

Cost  methodology.  Acting  on  the 
recommendations  of  KPMG,  the  Coast 
Guard  adopted  a  costing  methodology 
that  is  based  in  part  on  Activity-Based 
Costing  (ABC).  ABC  differs  from 
traditional  cost  accounting  in  that  it 
assigns  costs  according  to  the  activities 
required  to  produce  an  output,  rather 
than  according  to  categories  of 
expenses.  In  addition,  the  staff  of  the 


17th  Coast  Guard  District  conducted  a 
study  of  its  costs  for  issuing  certificates 
of  number:  direct  labor  hours  for 
providing  these  services,  plus  costs  of 
material  such  as  forms,  validation 
stickers  (decals).  mailing,  office 
equipment,  and  other  supplies. 

Fee  calculations.  No  automated 
system  of  the  Coast  Guard  distinctly 
records  direct  hours  of  labor  spent  on 
issuance  of  certificates  of  number.  The 
Coast  Guard  calculated  its  indirect  costs 
for  general  and  administrative  (G&A) 
expenses  and  allocated  these  costs 
based  on  resource  labor  hours  used  to 
process  the  four  types  of  transactions 
comprising  undocumented  vessel 
numbering  (certificates  issued  or 
transferred,  certificates  renewed, 
certificates  duplicated;  and  decals 
replaced).  District  staff  reconstructed 
the  numbers  of  each  of  these  types  of 
transactions,  using  data  consistently 
recorded  in  worksheets. 

The  steps  employed  to  calculate  the 
user  fees  for  numbering  undocumented 
vessels  are  as  follows: 

1.  Determine  the  annual  hours  of 
labor  spent  on  numbering 
undocumented  vessels.  Staff  determined 
these  by  using  the  Personnel  Allowance 
List  (PAL)  for  the  District  and 
conducting  interviews  with  personnel  of 
the  District. 

2.  Determine  the  percentage  of  annual 
hours  of  labor  spent  providing  each  of 
the  four  types  of  transactions 
comprising  this  numbering.  Staff 
multiplied  the  annual  number  of  each  of 
the  transactions  by  the  average  time 
required  to  perform  each  of  those 
transactions  to  determine  the  total 
annual  time  spent  performing  each 


transaction.  Staff  determined  the  annual 
time  to  perform  each  of  the  four 
transactions  by  the  percentage  of  the 
total  aimual  time  attributable  to  each 
transaction  type. 

3.  Determine  the  annual  labor  cost  for 
each  of  the  four  types  of  transactions  by 
prorating  the  annual  salar\  of  the 
numbers  and  grades  of  personnel  of  the 
Coast  Guard  employed  in  direct  support 
of  vessel  numbering.  Staff  prorated 
salaries  using  the  factors  developed  in 
steps  1  and  2. 

4.  Determine  the  total  direct  costs  of 
undocumented  vessel  numbering. 
Again,  staff  provided  detailed 
information  on  direct  costs  incurred  for 
numbering  undocumented  vessels  that 
no  system  of  the  Coast  Guard  distinctly 
records.  These  direct  costs  comprise 
labor  (as  determined  in  steps  1-3, 
above),  the  cost  for  vessel  numbering 
materials  used,  and  mailing  expenses. 

5.  Determine  the  general  and 
administrative  (G&A)  costs  attributable 
to  issuing  undocumented  vessels 
numbers.  These  indirect  costs  comprise 
the  Coast  Guard's  general  and 
administrative  expenses  for 
administering  the  services,  and  were 
allocated  based  upon  labor  hours. 

6.  Determine  the  amount  for  each  user 
fee  by  dividing  the  annual  cost  for  each 
of  the  four  types  of  transactions  by  the 
number  of  transactions  accompUshed. 
Figure  1  outlines  the  number  of 
transactions,  and  the  direct  and  indirect 
costs  associated  with  each  of  the  four 
types  of  transactions  comprising 
undocumented  vessels'  numbering, 
provided  in  Alaska  during  fiscal  year 
1997,  as  well  as  the  user  fee  derived 
with  this  methodology. 


Figure  i  .—Derived  User  Fees  for  Vessel  Numbering 


Service 

Transactions 

Direct  costs 

G&A  costs 

Total  cost 

Computed  fee 

Certificates  issued  or  transferred  

Certificates  renewed 

6,377 

5,053 

602 

129.066 

68,087 

4.766 

28.774 

15.179 

1,062 

157.840 

83,266 

5,828 

24.75 
16  48 

Certificates  duplicated  or  decals  replaced  

968 

We  have  rounded  the  fees  proposed 
down  to  the  nearest  whole  dollar 
amount  to  simplify  collection  and 
accounting  and  to  conform  with  46 
U.S.C.  2110(a)(3). 

Changes  to  33  CFR  173.85 

The  three-year  fee  for  original  and 
transferred  certificates  of  number  would 
increase  from  $6.00  to  $24.00.  The  fee 
for  renewal  of  a  certificate  of  number 
would  increase  from  $6.00  to  $16.00. 
The  fee  for  a  dupUcate  certificate  of 
number  would  increase  from  $1.00  to 
$9.00.  The  fee  for  replacement  of  a  lost 
or  destroyed  Validation  Sticker  would 


increase  from  $0.25  to  $9.00.  The  Coast 
Guard  would  accept  payment  of  fees  by 
check,  money-order,  major  credit  card 
(MasterCard  or  Visa),  or  cash. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 


(44  FR  11040,  Februar>'  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposed  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  uimecessary.  The  prospective 
increase  in  number-issuing  fees  (which 
are  paid  by  owners  of  recreational  boats 
only  once  every  three  years)  would  be 
less  than  $25.00,  and  would  affect  a 
minority  of  the  State's  population. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
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considers  wh  ether  this  proposed  rule,  if     Federalism 


adopted,  wil  have  a  significant 
economic  im  aact  on  a  substantial 
number  of  sn  lall  entities.  "Small 
entities"  incjude  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  ^f  less  than  50,000. 

Records  of|the  Coast  Guard  indicate 
that  as  of  December  31, 1997,  there  were 
32,414  undocumented  vessels 
numbered  bv  the  Coast  Guard  in  Alaska. 
Of  those,  7,11)7  vessels  (23  percent)  are 
owned  by  copimercial  entities  (4,945 
commercial  (shing  vessels,  1,656 
commercial  |>assenger-carrying  vessels, 
and  506  rental  or  livery  vessels),  some 
of  which  maV  qualify  as  "small 
entities."  Also,  in  1997,  the  Coast  Guard 
issued  6,377  original  certificates  of 
number,  5,05  3  renewal  certificates  of 
nimiber,  and  601  duplicate  certificates 
of  nimiber  oi  replacement  validation 
stickers.  The  proposed  fees  would 
increase  the  i  :ost  of  three-year  original 
and  renewal  certificates  of  number  by 
$18.00  and  SllO.OO,  resp)ectively,  for  an 
annual  rise  i|i  cost  of  about  $6.00  and 
$3.33,  respe<Jtively,  where  the  fees 
applied  at  all.  The  fees  would  increase 
the  cost  of  duplicate  certificates  of 
number  and  replacement  validation 
stickers  by  $©.00  and  $8.75, 
respectively  j  when  needed.  The  Coast 
Guard  estimates  that  the  fees  could 
increase  cos<s  about  $36,000,  or  about 
$12,000  anniially,  for  the  entire  fleet  of 
currently  numbered  commercial-use 
vessels  in  Alaska.  Again,  however, 
under  the  general  Federal  statute  on 
user  fees,  th^  Coast  Guard  is  bound  to 
recover  its  c^sts.  But,  under  5  U.S.C. 
610  and  Ciroular  A-25,  the  Coast  Guard 
is  bound  to  neview  these  fees  every  two 
years. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposed 
rule,  if  adopted,  will  not  have  a 
significant  ef:onomic  impact  on  a 
substantial  liumber  of  small  entities.  If, 
however,  you  think  that  your  business 
or  organizat^n  qualifies  as  a  small 
entity  and  that  this  rule  would  have  a 
significant  economic  impact  on  your 
business  or  itrganization,  please  submit 
a  comment  tio  the  Docket  Management 
Facility  explaining  why  you  think  it 
qualifies  and  in  what  way  and  to  what 
degree  this  ijule  would  economically 
affect  it.       I 

Collection  of  Information 

This  propbsed  rule  does  not  provide 
for  a  collect  on  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 


The  Coast  Guard  has  analyzed  this 
proposed  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposed  rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment.  The  Coast  Guard  is 
complying  with  the  general  Federal 
statute  on  user  fees,  and  the  specific 
Federal  statute  for  services  provided 
under  subtitle  II  of  title  46. 

Enviromnent 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that  under  figure  2- 
1,  paragraph  {34)(a),  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
The  rulemaking  merely  adjusts  the  fee  . 
amounts  charged  to  owners  of 
undocumented  vessels  for  issuing  vessel 
nimibers  and  validation  stickers.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  imder 
ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  173 

Marine  Safety,  Reporting  and 
Recordkeeping  Requirements. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  173  as  follows: 

PART  173— VESSEL  NUMBERING  AND 
CASUALTY  AND  ACCIDENT 
REPORTING 

1.  Revise  the  authority  citation  for 
Part  173  to  read  as  follows: 

Authority:  5  U.S.C.  610;  31  U.S.C.  9701;  46 
U.S.C.  2110,  6101,  12301,  12302;  OMB 
Circular  A-25;  49  CFR  1.46. 

2.  Revise  §  173.85  to  read  as  follows: 

§  1 73.85    Fees  levied  by  the  Coast  Guard. 

(a)  In  a  State  where  the  Coast  Guard 
is  the  issuing  authority,  the  fees  for 
issuing  certificates  of  niunber  are: 

(1)  Original  or  transferred  certificate 
of  number  and  two  validation  stickers — 
$24.00; 

(2)  Renewal  of  certificate  of  number 
and  two  validation  stickers — $16.00; 

(3)  Ehiplicate  certificate  of  number — 
$9.00;  and 

(4)  Replacement  of  lost  or  destroyed 
validation  stickers — $9.00. 

(b)  Fees  are  payable  by  check  or 
money-order  made  payable  to  the  "U.S. 
Coast  Guard";  by  major  credit  card 
(MasterCard  or  Visa);  or,  when  the 
owner  applies  in  person,  in  cash. 


Dated:  January  13, 1999. 
Ernest  R.  Riutta, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 

Commandant  for  Operations. 

[FR  Doc.  99-1986  Filed  1-29-99;  8:45  am) 

BILUNG  CODE  4»10-1S-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1228 

Facility  Standards;  Notice  of  Meeting 

AGEHCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  meeting. 

summary:  NARA  will  hold  a  public 
meeting  to  discuss  its  plans  to  revise 
regulations  on  facility  standards  for 
records  centers  used  to  store  Federal 
records  (36  CFR  part  1228,  subpart  K). 
Additional  background  information  on 
the  planned  regulation  may  be  found  in 
the  October  1998  Regulatory  Plan  and 
the  Unified  Agenda  of  Federal 
Regulatory  and  Deregulatory  Actions,  at 
page  61388  of  the  November  9,  1998, 
Federal  Register  (63  FR  61388). 
DATES:  The  meeting  will  be  held  on 
February  18,  10  a.m.  to  noon. 
ADDRESSES:  The  meeting  will  be  held  in 
Lecture  Rooms  B,  C,  and  D,  in  NARA's 
College  Park  facility  at  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Allard  (301)  713-7360. 

Dated:  January  27, 1999. 
Richard  L.  Claypoole, 

Assistant  Archivist  for  Regional  Records 

Services. 

[FR  Doc.  99-2355  Filed  1-29-99;  8:45  am) 

BHJJNG  CODE  751S-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  262 
[FRL-6227-8] 
RIN  205O-1AE6O 

180-Day  Accumulation  Time  for  Waste 
Water  Treatment  Sludges  From  the 
Metal  Finishing  Industry 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  As  part  of  the  Common  Sense 
Initiative  (CSI),  the  Environmental 
Protection  Agency  (EPA)  is  today 
proposing  a  cleaner,  cheaper,  and 
smarter  opportunity  for  environmental 
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protection  for  the  Metal  Finishing 
Industry.  EPA  is  proposing  to  allow 
generators  of  F006  waste  (sludges  from 
the  treatment  of  electroplating 
wastewaters)  up  to  180  days  (or  up  to 
270  days,  if  applicable)  to  accumulate 
F006  waste  without  a  hazardous  waste 
storage  permit  or  interim  status, 
provided  that  these  generators  meet 
certain  conditions.  The  first  condition  is 
that  F006  waste  generators  have 
implemented  pollution  prevention 
practices  that  reduce  the  volume  or 
toxicity  of  the  F006  waste  or  that  make 
it  more  amenable  for  metals  recovery. 
The  second  condition  is  that  they 
recycle  the  F006  waste  by  metals 
recovery.  The  third  condition  is  that 
they  accumulate  no  more  than  16,000 
kilograms  of  F006  waste  at  any  one 
time.  The  final  condition  is  that  they 
comply  with  the  applicable 
management  standards.  EPA  believes 
that  the  180-day  accumulation  time  for 
F006  waste  is  protective  of  human 
health  and  the  environment.  The  180- 
day  accumulation  time  would  minimize 
economic  barriers  to  the  recycling  of 
F006  waste  through  metals  recovery, 
thus  providing  generators  of  F006  waste 
with  an  incentive  to  choose  metals 
recovery  over  treatment  and  land 
disposal  as  their  waste  management 
option  for  F006  waste. 
DATES:  Written  comments  on  this 
proposed  rule  should  be  submitted  on 
or  before  April  2, 1999. 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-1999-F06P-FFFFF  to:  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HQ),  401  M  Street,  SW,  Washington,  DC 
20460.  Hand  deliveries  of  comments 
should  be  made  to  the  Arlington,  VA, 
address  below.  Comments  may  also  be 
submitted  electronically  to:  rcra- 
docket@epamail.epa.gov.  Comments  in 
electronic  format  should  also  be 
identified  by  the  docket  number  F- 
1999-F06P-FFFFF.  All  electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer,  Office  of  Solid  Waste 
(5305G),  U.S.  EPA,  401  M  Street,  SW. 
Washington,  DC  20460. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC), 
located  at  Crystal  Gateway  One,  First 


Floor,  1235  Jefferson  Davis  Highway, 
Arlington,  VA  22202.  The  RIC  is  open 
from  9  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  federal  holidays.  To 
review  docket  materials,  it  is 
recommended  that  the  public  make  an 
appointment  by  calling  (703)  603-9230. 
The  public  may  copy  a  maximum  of  100 
pages  from  any  regulatory  document  at 
no  cost.  Additional  copies  cost  $0.15 
per  page.  The  index  and  some 
supporting  materials  are  available 
electronically.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
accessing  them. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  (800)  424-9346  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington,  DC,  metropolitan  area,  call 
(703)  412-9810  or  TDD  (703)  412-3323. 

For  more  detailed  information  on 
specific  aspects  of  this  rulemaking, 
contact  Jeffery  S.  Hannapel  (5304-W), 
Office  of  Solid  Waste,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460, 
(703)  308-8826, 
hannapel .  jeff@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  The  index 
and  some  supporting  materials  are 
available  on  the  Internet.  Follow  these 
instructions  to  access  the  information 
electronically:  wrww:  http:// 
wrvkrw.epa.gov/oswer/hazwaste/gener/ 
f006acum.htm 
FTP:  ftp.epa.gov 
Login:  anonymous 
Password:  your  Internet  address 
Files  are  located  in  /pub/oswer 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly,  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  at  the 
address  in  ADDRESSES  at  the  begiiming 
of  this  docimient. 

EPA  responses  to  comments,  whether 
the  comments  are  written  or  electronic, 
will  be  in  a  notice  in  the  Federal 
Register  or  in  a  response  to  comments 
document  placed  in  the  official  record 
for  this  rulemaking.  EPA  will  not 
immediately  reply  to  commenters 
electronically  other  than  to  seek 
clarification  of  electronic  comments  that 
may  be  garbled  in  transmission  or 
during  conversion  to  paper  form,  as 
discussed  above. 

I.  Authority 

This  proposed  rule  is  issued  under 
authority  of  sections  2002,  3001,  3002, 
3003,  3004  and  3005  of  the  Sofid  Waste 
Disposal  Act,  as  amended  by  the 


Resource  Conservation  and  Recovery 
Act  of  1976,  and  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984.  42  U.S.C.  6906, 
6912, 6921-6925.  6937  and  6938. 

II.  Background 

A.  Purpose  and  Context  for  Proposed 
Rule 

The  Resource  Conservation  and 
Recovery  Act  (RCRA)  directs  EPA  to 
promulgate  standards  for  generation  of 
hazardous  waste  as  necessary  to  protect 
human  health  and  the  environment. 
RCRA  Section  3002.  Section  1003  of 
RCRA  establishes  a  national  objective  of 
"minimizing  the  generation  of 
hazardous  waste  and  the  land  disposal 
of  hazardous  waste  by  encouraging 
process  substitutions,  materials 
recovery,  properly  conducted  recycling 
and  reuse,  and  treatment."  In  response 
to  these  provisions,  EPA  has  endeavored 
to  develop  regulations  that  promote 
legitimate  recycling  of  solid  and 
hazardous  waste  while  protecting 
human  health  and  the  environment 
against  the  development  and  use  of 
unsafe  or  sham  recycUng  practices. 
Today's  proposed  rule  is  an  effort  to 
promote  the  legitimate  metals  recovery 
of  F006  wastes  and  to  reduce  the 
volume  of  F006  wastes  that  is  land 
disposed.  The  Agency  is  proposing  to 
provide  flexibility  in  the  RCRA 
regulations  governing  accumulation 
time  limits  for  generators  who 
accumulate  wastewater  treatment 
sludges  fi-om  electroplating  operations 
(i.e.,  the  listed  hazardous  waste,  F006) 
and  process  these  sludges  for  metals 
recovery. 

Today's  proposed  rule  would  allow 
generators  of  F006  waste  up  to  180  days 
to  accumulate  F006  waste  on  site, 
without  a  RCRA  permit  or  interim 
status,  as  an  incentive  to  encourage 
metals  recovery  and  pollution 
prevention  practices  for  this  waste. 
Under  the  rule  as  proposed  today.  F006 
wastes  that  are  not  recycled  by  metals 
recovery  would  not  be  eligible  for  the 
180-day  accumulation  time.  In  order  to 
ensure  that  on-site  accumulation  of 
F006  waste  is  protective  of  human 
health  and  the  environment,  the 
management  standards  for  180-day  on- 
site  accumulation  of  F006  waste  would 
be  the  same  as  those  that  currently 
apply  to  90-day  on-site  accumulation. 

"This  proposed  rule  is  limited  to 
generators  of  F006  waste.  In  40  CFR 
261.31,  F006  waste  is  defined  as: 

Wastewater  treatment  sludges  generated 
from  electroplating  operations,  except  from 
the  following  processes:  (1)  sulfuric  acid 
anodizing  of  aluminum;  (2)  tin  plating  on 
carbon  steel;  (3)  zinc  plating  (segregated 
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basis)  on  carbon  steel;  (4)  aluminuni  or  zinc- 
aluminum  plating  on  carbon  steel:  (5) 
cleaning/stripping  associated  with  tin,  zinc, 
and  aluminum  jplating  on  carbon  steel;  and 
(6)  chemical  etching  and  milling  of 
aluminum. 

In  listing  elecpoplating  wastewater 
treatment  sludges  as  hazardous  waste, 
EPA  identified  several  hazardous 
constituents,  including  cadmium, 
hexavalent  cnromium,  nickel,  and 
complexed  c)|anides  that  could  pose  a 
substantial  hazard  to  human  health  or 
the  environment  if  the  sludge  was 
mismanaged.  [The  potential  hazards 
associated  with  the  constituents  of 
concern  in  the  sludge  and  the  potential 
for  improper  management  of  the 
electroplating  wastewater  treatment 
sludges  serve  1  as  the  basis  for  listing  the 
sludge  as  the  lazardous  waste,  F006. 
The  listing  sti  itus  of  the  waste  would  not 
be  affected  b>  this  proposed  rule. 

The  physic  tl  form  oi  F006  waste  can 
generally  be  c  escribed  as  a  mixed  metal 
hydroxide  wastewater  treatment 
precipitate,  which  is  24  to  50  percent 
solids  by  wei|  ;ht.  Other  physical  forms 
of  this  materi  il  can  include  spent  ion 
exchange  col»mns  or  iron  precipitation 
solids.  F006  sludges  may  contain  metals 
with  commer;ial  value  that  can  be 
recovered  froi  n  the  sludges.  The  metals 
recovered  froi  n  these  sludges  are  most 
often  concentrates  and  intermediate 
materials  thai  require  further  processing 
before  a  comi  lercially  usable  metal  is 
produced.  Of  en,  the  metals  contained 
in  these  indu;  ttrial  sludges  are  recovered 
in  the  form  ol  a  metal  oxide  or  salt  [e.g., 
lead  oxide,  lead  chloride,  lead  sulfate) 
through  High  Temperature  Metals 
Recovery  (HI  MR),  such  as  smelting 
operations. 

Cvurently.  |  enerators  who  generate 
greater  than  1,000  kilograms  of 
hazardous  wa  ste  in  a  calendar  month 
(i.e.,  large  quintity  generators)  may 
accumulate  hazardous  waste  on-site, 
without  havii  ig  to  obtain  a  RCRA  permit 
for  the  on-sit(  accumulation  activities, 
for  a  period  of  up  to  90  days.  Many 
generators  of  F006  wastewater  treatment 
sludges  indie  ite  that  this  90-day 
accumulation  limit  restricts  their  abihty 
to  generate  a  arge  enough  volume  of 
F006  sludgf.  tD  make  recycling  more 
economically  feasible  when  compared 
to  treatment  end  land  disposal.  This  is 
principally  because  of:  (1)  The  relatively 
high  cost  of  ti  ansportation  of  the 
hazardous  sh  dge  from  a  generator's 
establishmen  to  a  recycling  or  smelting 
facility  (due,  n  part,  to  the  longer 
distances  to  r  letals  recovery  facilities 
and  the  fact  t  lat  generators  are  shipping 
partial  truck  oads)  and  (2)  the  surcharge 
that  metals  re  covery  facilities  generally 
charge  genera  tors  and  waste  brokers  for 


managing  small  quantities  of  F006 
waste. 

In  today's  proposed  rule,  EPA  is 
proposing  to  allow  generators  of  F006 
electroplating  sludge  to  accumulate 
F006  waste  on  site  for  up  to  180  days 
in  tanks,  containers  or  containment 
buildings  without  a  RCRA  permit,  if  the 
generator;  (1)  Has  implemented 
pollution  prevention  practices  that 
reduce  the  volume  or  toxicity  of  the 
F006  waste  or  that  make  the  F006  waste 
more  amenable  for  metals  recovery,  (2) 
recycles  the  F006  waste  through  metals 
recovery,  (3)  accumulates  no  more  than 
16,000  kilograms  of  F006  waste  at  any 
one  time,  and  (4)  complies  with  the 
applicable  management  standards  in  the 
rule.  This  proposal  would  not  change 
any  other  requirements  applicable  to 
generators  of  hazardous  waste.  EPA 
believes  that  the  180-day  acciunulation 
period  will  allow  generators  of  F006 
waste  to  ship  the  waste  off  site  less 
frequently  (e.g.,  twice  a  year  rather  than 
four  times  a  year  under  the  existing  90- 
day  accumulation  rule),  and  thereby, 
reduce  the  costs  associated  with 
transporting  F006  sludges  to  metals 
recovery  facilities.  Because  generators 
can  accumulate  F006  waste  on  site  for 
180  days  only  if  the  waste  is  sent  off  site 
for  metals  recovery,  EPA  expects  that 
the  quantities  of  F006  waste  that  are 
recycled,  rather  than  treated  and  land 
disposed,  will  increase.  F006  waste 
metals  recovery  also  promotes  resource 
conservation  because  metals  recovered 
from  the  sludges  may  serve  as 
alternative  feedstocks  for  primary 
metals  in  production  and  manufactiuing 
processes. 

EPA  is  basing  this  proposal,  in  part, 
on  discussions  under  the  Agency's 
Common  Sense  Initiative  for  the  Metal 
Finishing  Industry.  The  Common  Sense 
Initiative,  as  well  as  broader  changes  in 
the  regulation  of  F006  waste  being 
considered  as  part  of  the  Common  Sense 
Initiative,  are  discussed  in  more  detail 
below.  The  Agency  notes  that  today's 
proposed  rule  only  affects  the  amount  of 
time  generators  of  F006  waste  may 
accumulate  that  waste  on  site,  vdthout 
a  RCRA  permit,  prior  to  having  it 
processed  for  metals  recovery.  At  this 
time,  EPA  is  proposing  no  other  changes 
to  the  hazardous  waste  management 
standards  governing  generator  activities. 
All  other  provisions  governing 
hazardous  waste  management  activities 
for  large  quantity  generators  imder  40 
CFR  part  262  (e.g.,  unit  specific 
standards,  recordkeeping  and  reporting, 
and  manifesting  requirements)  would 
remain  imchanged  and  in  effect  with 
respect  to  large  quantity  generators  of 
F006  waste. 


B.  Common  Sense  Initiative  (CSI)  for 
Metal  Finishing  Industry 

Today's  proposal  is  an  outgrov^rth  of 
activities  conducted  under  the  EPA's 
Common  Sense  Initiative  (CSI),  an 
iiuiovative  approach  to  envirormiental 
protection  and  pollution  prevention. 
The  CSI  was  established  on  October  17, 

1994,  through  a  charter  pursuant  to  the 
Federal  Advisory  Committee  Act 
(FACA).  The  goal  of  the  CSI  is  to  use 
consensus  decision-making  to 
recommend  poUcy  and  program  changes 
to  the  CSI  Coimcil  and  the  EPA 
Administrator.  EPA  selected  six 
industries  to  serve  as  CSI  pilot 
industries:  automobile  manufacturing, 
computer  and  electronics,  iron  and 
steel,  metal  finishing,  petroleum 
refining,  and  printing.  These  six 
industries  comprise  over  1 1  percent  of 
the  U.S.  Gross  Domestic  Product, 
employ  over  4  million  people,  and 
accoiuit  for  over  12  percent  of  the  toxic 
releases  reported  by  United  States 
industry.  As  such,  they  offer  excellent 
opportunities  to  test  and  refine  CSI 
concepts,  to  create  envirorunental 
solutions  that  can  operate  across 
industries,  and  to  identify  opportunities 
to  expand  CSI  concepts  to  other  relevant 
industries. 

CSI  is  organized  through  an  advisory 
committee  referred  to  as  the  "CSI 
Council,"  that  is  comprised  of  high- 
level  representatives  from  various 
stakeholder  groups,  including  all 
involved  industries.  For  each  industry, 
known  as  a  "sector"  in  CSI,  the  CSI 
Council  establishes  a  subcommittee  of 
stakeholders  to  look  for  cleaner, 
cheaper,  and  smarter  opportunities  for 
envirormiental  protection  in  that  sector. 
Sector  subcommittees  and  work  groups 
meet  frequently  to  develop  and  discuss 
progress  in  various  projects,  policy 
considerations,  and  other  issues.  Team 
options,  proposals,  issues,  and  data  are 
forwarded  to  the  CSI  Council  for  further 
action.  The  CSI  Council  considers 
matters  from  the  sector  subcommittees 
and  makes  recommendations  to  the 
Administrator.  The  CSI  process  is 
producing  better,  more  applicable 
environmental  protection  strategies  that 
are  developed,  in  part,  by  the  regulated 
community,  and  in  concert  with 
regulatory  agencies  and  public  interest 
groups. 

Since  beginning  their  work  in  January 

1995,  the  sector  subcommittees  have 
developed  nearly  40  projects  involving 
more  than  150  stakeholders  who 
actively  participate  in  sector 
subcommittees  and  subcommittee 
workgroups.  Some  of  the  projects  are 
specific  to  individual  sectors.  Other 
projects  explore  solutions  to  common 
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issues  such  as  alternative  flexible 
regulatory  systems,  pollution 
prevention,  reporting,  compliance, 
permitting,  and  environmental 
technology. 

Today's  proposal  stems  primarily 
from  CSI  efforts  in  the  metal  finishing 
industry  sector.  The  metal  finishing 
industry  consists  of  more  than  three 
thousand  "job  shops"  (i.e.,  independent 
metal  plating  firms  that  complete  jobs 
on  contract),  which  are  mostly  small 
businesses  with  limited  capital  and 
personnel,  and  more  than  eight 
thousand  "captive"  metal  finishing 
operations  within  larger  manufacturing 
facilities.  The  industry  is  geographically 
diverse,  but  concentrated  in  heavily 
industrialized  states.  Because  of  the 
cross-media  impacts  of  their  operations, 
metal  finishers  face  a  broad  range  of 
federal,  state,  and  local  environmental 
requirements  (especially  with  regard  to 
water  use  and  waste  disposal). 

The  CSI  metal  finishing  subcommittee 
has  24  members  representing  metal 
finishing  companies,  trade  associations, 
suppliers,  environmental  and 
community  groups,  orgemized  labor,  and 
state  and  local  governments.  Some  of 
the  representative  organizations  include 
the  American  Electroplaters  and  Surface 
Finishers  Society,  the  National 
Association  of  Metal  Finishers,  the 
Natural  Resources  Defense  Council,  the 
AFL-CIO,  the  Barrio  Planners  of  Los 
Angeles,  the  Water  Environment 
Federation,  and  the  Association  of 
Metropolitan  Sewerage  Agencies.  As 
part  of  its  work  under  CSI,  the  metal 
finishing  sector  has  developed  a  set  of 
ambitious  voluntary  performance  goals 
to  promote  pollution  prevention  and 
environmental  management  beyond 
what  is  currently  required  for  the 
industry  under  federal  regulations  (i.e., 
the  Strategic  Goals  Program).  The  goals 
address  resource  utilization,  hazardous 
emissions,  economic  pay  backs,  and 
compliance  costs. 

As  a  means  towards  meeting  these 
goals,  the  metal  finishing  subcommittee 
has  endorsed  14  projects,  and  supports 
an  additional  CSI  small  business  sector 
project.  In  addition  to  these  14  projects, 
the  action  plan  also  contains  "enabling 
actions"  that  all  stakeholders  have 
committed  to  undertake  to  help  the 
industry  meet  the  Strategic  Goals. 
Allowing  generators  of  F006  waste  to 
accumulate  the  sludge  for  up  to  180 
days  is  one  of  the  enabling  actions  to 
help  remove  unnecessary  barriers  to 
recycling  and  to  promote  the  goals  of 
the  CSI  effort. 

Another  one  of  the  enabling  actions 
includes  a  study  conducted  by  EPA  to 
examine  whether  the  physical  natiue  of 
F006  waste  has  changed  as  a  result  of 


process  improvements  in  the  last  twenty 
years,  and  if  so,  whether  some  type  of 
regulatory,  administrative,  or  other 
rehef  for  the  management  of  F006  waste 
is  warranted.  Phase  I  of  this  study  (i.e., 
sampling  of  F006  sludge  from  30  metal 
finishing  facilities  in  three  cities)  is 
expected  to  be  completed  shortly  with 
the  issuance  of  a  report.  Phase  II  of  the 
study  (i.e.,  identifying  additional  data 
needs,  if  any,  and  examining  potential 
regulatory  and  administrative  strategies 
that  may  promote  metals  recovery  of 
F006  waste,  encourage  pollution 
prevention  practices  related  to  the 
generation  of  F006  waste,  and  reduce  or 
remove  possible  RCRA  barriers  to 
metals  recovery  of  F006  waste)  is  now 
in  process. 

C.  Curreni  Accumulation  Time  for  Large 
Quantity  Generators 

The  current  standards  under  40  CFR 
part  262  for  generators  of  hazardous 
waste  who  generate  greater  than  1 ,000 
kilograms  of  hazardous  waste  per  month 
limit  the  amount  of  time  hazardous 
waste  can  be  accumulated  without  a 
RCRA  permit  at  the  generator's  site. 
Under  the  existing  40  CFR  262.34, 
generators  of  greater  than  1 ,000 
kilograms  of  hazardous  waste  per  month 
may  accumulate  hazardous  waste  on 
site  for  up  to  90  days  without  having  to 
obtain  a  RCRA  permit.  This  provision 
was  established  to  provide  generators 
sufficient  time  in  all  reasonable 
situations  for  waste  accumulation  to 
occur  prior  to  waste  management, 
without  interfering  with  generator 
manufacturing  processes.  51  FR  25487 
(July  14,  1986). 

Under  the  existing  90-day 
accumulation  rule,  the  generator  must 
comply  vdth  certain  unit-specific 
standards  (e.g.,  tank,  container, 
containment  building,  and  drip  pad 
standards)  for  accumulation  units, 
marking  and  labeling  requirements, 
preparedness  and  emergency  procedure 
requirements,  and  release  response 
requirements.  40  CFR  262.34(a). 
Generators  may  also  petition  the  EPA 
Regional  Administrator  to  grant  an 
extension,  up  to  30  days,  to  the  90-day 
accumulation  time  limit  due  to 
unforeseen,  temporary,  and 
uncontrollable  circumstances,  on  a  case- 
by-case  basis  under  40  CFR  262.34(b). 

As  outlined  above,  and  explained 
below  in  Section  III,  the  Agency  is 
proposing  to  allow  generators  of  F006 
wastewater  treatment  sludges  to 
accumulate  the  waste  prior  to  metals 
recovery  for  up  to  180  days  without  a 
RCRA  permit,  provided  the  generators 
comply  with  certain  conditions,  as 
explained  below.  For  the  reasons 
explained  below,  the  Agency  believes 


that  the  proposed  180-day  accumulation 
time  is  appropriate  for  generators  of 
F006  waste,  without  interfering  with  the 
generator's  manufacturing  processes. 
Today's  proposed  rule  makes  no 
changes  to  the  requirements  for  90-day 
pccumulation  under  the  current 
regulations. 

D.  Current  Accumulation  Time  for 
Small  Quantity  Generators 

The  current  federal  RCRA  regulations 
governing  waste  management 
requirements  for  hazardous  waste 
generators  provide  for  accumulation 
time  limits  for  generators  who  generate 
more  than  100  kilograms  of  hazardous 
waste,  but  less  than  1,000  kilograms  of 
hazardous  waste  in  a  calendar  month, 
who  are  known  as  small  quantity 
generators  (SQGs).  Section  262.34(d)  of 
40  CFR  provides  that  SQGs  may 
accumulate  hazardous  waste  on  site  for 
180  days  or  less  without  a  permit  or 
without  having  interim  status,  provided 
that  the  generator  complies  with  certain 
provisions.  These  existing  provisions 
include  a  restriction  that  the  generator 
never  accumulates  more  than  6,000 
kilograms  of  hazardous  waste  on  site.  In 
addition,  the  generator  must  comply 
vfith  certain  unit-specific  standards 
(e.g.,  tank  and  container  standards)  for 
accumulation  units,  marking  and 
labeling  requirements,  preparedness  and 
emergency  procedure  requirements,  and 
release  response  requirements.  The 
Agency  is  not  proposing  in  this  action 
to  ch£mge  the  current  provisions 
governing  the  accumulation  time 
periods  for  SQGs. 

1.  Transport  More  Than  200  Miles 

Section  262.34(e)  of  40  CFR  provides 
that  SQGs  who  must  transport  the 
waste,  or  offer  the  waste  for  transport, 
over  a  distance  of  200  miles  or  more  for 
off-site  treatment,  storage,  disposal  or 
recycling  may  accumulate  hazardous 
waste  on  site  for  270  days  or  less, 
without  a  permit  or  having  interim 
status.  Again,  the  generator  must 
comply  with  certain  unit-specific 
standards  for  accumulation  units  (e.g., 
tank  and  container  standards),  marking 
and  labeling  requirements,  preparedness 
and  emergency  procedure  requirements, 
and  release  response  requirements. 

The  Agency  is  not  proposing,  as  part 
of  today's  proposal,  to  change  the 
ciurent  provisions  governing  the 
accumulation  time  periods  for  SQGs 
that  must  transport  the  waste  greater 
than  200  miles  for  treatment,  storage, 
disposal,  or  recycling. 
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III.  Discussioi 

A.  Overview  c  f  Proposed  Rule 
1.  Proposed  ^  pproach 

Under  the  c  urrent  regulatory  scheme 
[i.e.,  the  90-d)iy  accumulation  time 
limit),  many  { enerators  of  F006  waste 
do  not  send  tl  leir  F006  waste  off  site  for 
metals  recovery  due  to  economic 
reasons.  Today's  rule  provides 
generators  of  ='006  waste  with 
incentives  to  ninimize  costs  associated 
with  off-site  i  letals  recovery  so  that 
these  generators  will  be  more  likely  to 
choose  metal!  recovery  over  treatment 
and  land  disposal  as  their  management 
option  for  F006  waste. 

Of  the  appitJximately  6,000  generators 
of  F006  waste  in  the  metal  finishing 
industry,  at  least  an  estimated  1,317 
generators  pn  )duce  F006  waste  in 
amounts  that  exceed  the  regulatory 
requirements  ifor  small  quantity 
generators.  Nonetheless,  the  amounts 
generated  by  ihis  group  of  1,317  metal 
finishers  are  generally  not  enough  for  a 
full  truck  loaf  within  90  days.  These 
generators  ar^  required  to  ship  the  F006 
waste  off  site  within  90  days  (otherwise 
a  RCRA  stora  ye  permit  would  be 
required  for  tie  facility),  so  their 
shipments  ard  partial  truck  loads.  The 
transportatioi  i  costs  for  these  partial 
loads  are  disjiroportionately  higher  than 
they  would  b;  for  full  loads.  There  is 
generally  son  e  fixed  cost  associated 
with  having  i  truck  pick  up  a  load  of 
F006  waste  n  gardless  of  whether  the 
truck  is  pickiig  up  a  partial  or  full  load. 
For  the  fixed  cost  portion  of  the  truck, 
the  cost  per  unit  of  F006  waste  for 
shipping  the  A^aste  is  more  for  partial 
loads  than  fu  1  loads  [e.g.,  the  cost  per 
imit  of  F006  waste  for  the  fixed  cost 
portion  of  th«  truck  is  twice  as  much  for 
a  half-filled  t  uck  compared  to  a  full 
truck).  Allowing  generators  of  F006 
waste  to  accu  mulate  a  full  truck  load  of 


F006  waste  would,  therefore,  decrease 
the  cost  per  unit  of  F006  waste 
associated  with  shipping  F006  waste  off 
site  for  metals  recovery. 

Similarly,  smelters  often  charge 
generators  proportionately  more  for 
small  loads  of  F006  waste  (due,  in  part, 
to  the  fixed  administrative  and 
transportation  costs  associated  with 
handling  such  small  loads).' 
Accordingly,  the  cost  per  unit  of  F006 
waste  sent  to  a  smelter  is  more  for  small 
loads  of  F006  waste  than  for  larger 
loads.  Allowing  generators  of  F006 
waste  to  accumulate  more  F006  waste 
would,  therefore,  decrease  the  cost  per 
unit  of  F006  associated  with  sending 
F006  waste  to  a  smelter  for  metals 
recovery. 

In  addition,  because  of  the  usual  per 
mile  charge  for  transportation, 
transporting  wastes  longer  distances 
costs  more.  Accordingly,  many  facilities 
seek  to  minimize  shipping  costs  by 
finding  the  nearest  RCRA  permitted 
treatment,  storage  or  disposal  facility, 
which  is  most  often  a  landfill.  In  the 
United  States,  there  are  significantly 
more  landfills  than  metals  recovery 
facihties  that  handle  F006  wastes. 
Because  there  are  fewer  recycling 
facilities  in  the  U.S.  that  can  recover 
metals  from  F006  waste  than  landfills 
that  accept  F006  waste  for  disposal,  the 
distances  from  generator's  facilities  to 
metals  recovery  facilities  are  generally 
greater  than  to  landfills.  Thus,  many 
generators  may  not  choose  metals 
recovery  for  their  F006  waste  due  to  the 
higher  costs  associated  with  having  to 
transport  these  wastes  longer  distances 
to  recycling  facilities  as  compared  to 
landfills. 

Under  this  proposed  rule,  generators 
of  F006  waste  would  be  allowed  to 
accumulate  the  waste  on  site  in  tanks, 
containers,  or  containment  buildings  for 
180  days  or  less  without  a  RCRA  permit, 
only  if  they  meet  the  pollution 
prevention,  metals  recovery,  and  16,000 
kilogram  accimiulation  limit  conditions 
of  the  rule.  An  accumulation  time  of  180 
days  was  chosen  because  it  provided 
sufiicient  time  for  most  of  the  F006 
waste  generators  affected  by  this 
proposed  rule  to  accumulate  a  full  truck 
load  of  F006  waste.  Metal  finishing 
stakeholders  in  the  CSI  process  also 
indicated  that  the  180-day  (or  the  270- 
day,  if  applicable)  accumulation  time 
would  be  sufficient  time  to  accumulate 
F006  waste  on  site  and  make  metals 
recovery  a  more  cost  effective 
management  option  for  F006  waste.  EPA 
requests  comments  on  whether  180  days 
(or  270  days,  if  applicable)  is  the 


'  NCMS/NAMF  Pollution  Control  Assessment.  1 4 
(1993). 


appropriate  accumulation  time  for  F006 
waste.  The  proposed  rule  would  reduce 
a  generator's  overall  hazardous  waste 
transportation  costs  associated  with 
shipping  F006  waste  off  site  for  metals 
recovery.  If  a  generator  can  accumulate 
enough  F006  waste  to  fill  a  truck  load, 
then  its  relative  transportation  costs 
would  be  less.  Specifically,  if  the 
generator  can  store  the  F006  waste  for 
twice  as  long  as  before  [i.e.,  180  days  as 
opposed  to  90  days),  then  it  would  only 
have  to  ship  the  waste  half  as  many 
times,  thereby  decreasing  the  associated 
transportation  costs.  Thus,  with  today's 
proposed  rule  generators  of  F006  waste 
would  have  an  incentive  to  send  the 
F006  waste  off  site  for  metals  recovery 
(because  generators  can  accumulate  up 
to  180  days  only  if  the  F006  waste  is 
sent  off  site  for  metals  recovery). 

In  today's  proposed  rule,  generators  of 
F006  waste  would  be  allowed  up  to  180 
days  (or  up  to  270  days,  if  applicable) 
time  to  accumulate  F006  waste  on  site 
in  tanks,  containers  or  containment 
buildings  without  a  RCRA  permit, 
provided  that  the  generator:  (1)  Has 
implemented  pollution  prevention 
practices  that  reduce  the  volume  or 
toxicity  of  the  F006  waste  or  that  make 
it  more  amenable  for  metals  recovery, 
(2)  recycles  the  F006  waste  by  metals 
recovery,  (3)  accumulates  no  more  than 
16,000  kilograms  of  F006  waste  at  any 
one  time,  and  (4)  complies  with  the 
applicable  management  standards  in 
this  rule.  A  brief  discussion  of  these 
conditions  is  provided  below. 

a.  Pollution  Prevention  Practices  . 

As  part  of  the  proposed  rule, 
generators  must  implement  pollution 
prevention  practices  that  reduce  the 
volume  or  toxicity  of  the  F006  waste  or 
that  make  it  more  amenable  for  metals 
recovery.  Within  the  metal  finishing 
industry,  facilities  have  implemented  a 
variety  of  pollution  prevention  practices 
including:  product  substitution,  drag- 
out  and  counter-current  flow  rinse 
systems,  flow  restrictors,  evaporation 
recovery  systems,  plating  bath  reuse, 
filter  press,  sludge  drying  systems,  ion 
exchange  systems,  and  segregation  of 
wastewater  streams.  Many  companies 
have  implemented  pollution  prevention 
measures  to  improve  process  efficiency, 
cut  waste  generation  and  waste 
management  costs,  and  improve 
compliance.  Table  1  summarizes  several 
categories  of  pollution  prevention 
practices  that  are  commonly  used 
within  the  metal  finishing  industry. 
These  practices  reduce  the  volume  and 
toxicity  of  the  F006  waste  generated  or 
make  the  F006  waste  more  amenable  for 
metals  recovery,  albeit  in  varying 
degrees. 
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Individual  pollution  prevention 
measures  may  reduce  the  toxicity  or  the 
volume  of  F006  waste  generated  from 
wastewater  treatment.  For  example, 
rinse  water  reduction  techniques  reduce 
the  volume  of  effluents  discharged  from 
metal  finishing  process.  Drag-out 
reduction  measures  reduce  the  volume 
and  can  reduce  the  toxicity  of  effluents 
discharged  from  metal  finishing 
processes.  Implementation  of  these 
pollution  prevention  practices  is 
protective  of  human  health  and  the 
environment  because  the  F006  sludge 
produced  is  reduced  in  volume  or 
toxicity.  Pollution  prevention  measures 
such  as  these  may,  however,  also 
increase  the  concentration  of  pollutants 
in  F006  sludge,  including  recyclable 
metals  (e.g.,  copper,  zinc,  nickel)  and 
non-recyclable  toxic  pollutants  (e.g., 
cyanide,  cadmium).  Increasing  the 
concentration  of  recoverable  metals  in 
F006  sludge  can  increase  the  sludge's 
value  as  a  secondary  material,  but 
increasing  the  concentration  of  non- 
recyclable  pollutants  (e.g.,  cyanide, 
ca(frnium),  which  pass  through  the 
recovery  process  and  must  be  properly 
managed  and  disposed  in  the 
environment,  can  pose  potential 
problems  for  the  management  and 
handling  of  recycling  residues. 

Chemical  substitution  pollution 
prevention  measures  reduce  or 
eliminate  toxic  substances  used  in  the 
plating  process  and  found  in  the  wastes, 
and  therefore,  are  desirable  from  an 
environmental  perspective,  wherever 
they  can  appropriately  be  applied.  For 
example,  trivalent  chromium  can  be 
substituted  for  highly  toxic  hexavalent 
chromium  in  a  few  applications.  In 
many  applications,  this  substitution 
may  not  be  possible.  Many  metal 
finishers  have  reduced  or  eliminated 
cyanide  and  cadmium  use  by 
substituting  other  materials,  or  by 
ceasing  certain  plating  operations. 
Chemical  substitution  pollution 
prevention  practices  are  generally  more 
protective  of  human  health  and  the 
environment  because  they  eliminate  or 
reduce  the  amount  of  toxic  pollutants  in 
the  sludge,  and  produce  sludge  that  is 
more  amenable  for  metals  recovery  (by 
reducing  the  amount  of  non-recyclable 
toxic  pollutants  in  the  sludge). 

Pollution  prevention  practices  protect 
human  health  and  the  environment 
because  they  reduce  the  volume  and 
toxicity  of  F006  sludge  and  make  it 
more  amenable  for  metals  recovery.  For 
example,  dewatering  F006  sludge  makes 
the  waste  safer  to  manage  (reduction  in 
free  liquids  in  waste  reduces  the 
potential  for  releases  into  the 
environment  in  the  event  of  a  spill)  and 
more  amenable  for  metals  recovery 


(because  smelters  generally  have  a 
moisture  limit  for  incoming  secondary 
materials  such  as  F006  waste).  In 
addition,  chemical  substitution 
pollution  prevention  measures  can 
reduce,  or  eliminate,  the  toxic 
substances  that  do  not  get  recycled  in 
the  metals  recovery  processes. 

Based  on  available  data,  EPA  beUeves 
that  most  metal  finishing  facilities  have 
implemented  at  least  one  pollution 
prevention  measure  and  many  facilities 
have  implemented  several.  The  number 
and  category  of  pollution  prevention 
measures  used  at  individual  facilities 
vary  broadly.  The  most  common 
pollution  prevention  measures  include 
drag-out  and  rinse  water  reduction 
methods,  which  may  improve  effluent 
quality  and  the  amount  of  metals 
recovered  from  F006  sludge.  The  data 
available  to  EPA  suggest  that  chemical 
substitution  pollution  prevention 
measures  are  used  less  frequently  than 
rinse  water  and  drag-out  reduction 
techniques. 

Today's  proposed  rule  provides  an 
incentive  to  encourage  more  metals 
recovery  and  less  land  disposal  of  F006 
wastes  by  allowing  180  days  to 
accumulate  F006  waste,  but  only  for 
those  generators  of  F006  waste  who 
recycle  the  F006  waste  by  metals 
recovery  and  have  implemented 
pollution  prevention  practices  that 
reduce  the  volume  or  toxicity  of  F006 
waste  or  that  make  it  more  amenable  for 
metals  recovery.  At  the  same  time,  EPA 
washes  to  encourage  facilities  to  make 
greater  progress  in  reducing  the  quantity 
of  non-recyclable  toxic  pollutants  that 
pass  through  recovery  processes  and  are 
ultimately  disposed  of  in  landfills.  The 
Agency,  therefore,  urges  facilities 
(although  not  specifically  required  by 
the  proposed  rule)  to  implement  at  least 
one  chemical  substitution  pollution 
prevention  measure  that  reduces  or 
eliminates  the  amount  of  toxic 
pollutants  (e.g.,  cadmium,  cyanide, 
arsenic,  hexavalent  chromium,  or 
halogenated  or  chlorinated  solvents) 
contained  in  F006  sludge  that  are  not 
economically  recoverable  from  F006 
waste.  Nonetheless,  any  facility  that 
already  has  pollution  prevention 
practices  in  place  that  meet  the 
requirements  of  this  proposed  rule 
would  not  be  required  to  implement 
additional  pollution  prevention 
practices. 

The  Agency  believes  that  a  general 
condition  requiring  pollution 
prevention  practices  as  part  of  the 
proposed  rule  is  preferable  to  a  more 
specific  pollution  prevention 
requirement.  The  technical  and 
economic  variables  that  affect  the 
feasibility  of  using  one  or  more  specific 


pollution  prevention  practices  at  a 
particular  facility  are  so  broad  and 
complex  that  it  would  not  be  possible  to 
specify  by  rule  the  best  approach  for  all 
facilities.  Accordingly,  the  Agency 
believes  that  it  is  appropriate  to  allow 
the  facilities  that  want  the  180-day 
accumulation  time  to  implement 
pollution  prevention  practices  that  are 
best  suited  to  individual  facilities,  based 
on  their  specific  metal  finishing 
processes  and  plating  operations.  With 
this  approach,  facilities  can  implement 
those  pollution  prevention  practices 
that  best  facilitate  metals  recovery  and 
protect  human  health  and  the 
environment.  EPA  requests  comments 
on  the  general  condition  requiring 
pollution  prevention  practices  and 
whether  more  specific  pollution 
prevention  requirements  should  be  part 
of  this  rule. 

The  proposed  rule  requires  both 
metals  recovery  and  pollution 
prevention  practices  as  conditions  to 
accumulate  F006  waste  on  site  for  up  to 
180  days  without  a  RCRA  storage 
permit.  The  rationale  for  the  pollution 
prevention  requirement  is  to  encourage 
generators  to  make  the  F006  waste  less 
hazardous  for  subsequent  management 
and  more  amenable  for  metals  recovery. 
While  both  pollution  prevention  and 
metals  recovery  are  laudable  goals,  there 
is  a  potential  tension  between  pollution 
prevention  practices  and  metals 
recovery.  For  example,  if  a  pollution 
prevention  practice  is  successful  in 
eliminating,  or  significantly  reducing, 
the  metals  in  the  metal  finishing  waste 
stream,  then  the  resulting  F006  sludge 
could  have  relatively  low  metal  values 
and  could  be  less  amenable  to  metals 
recovery.  Of  course,  this  tension 
between  pollution  prevention  practices 
and  metals  recovery  is  highly  dependent 
on  the  specific  pollution  prevention 
practice  that  is  employed.  For  example, 
some  recovery  technologies  such  as  ion 
exchange  work  better  on  dilute 
wastewaters  than  on  wastewaters  with 
higher  metal  content. 

As  alluded  to  above,  the  metal 
finishing  industry  can  implement  a 
wide  variety  of  pollution  prevention 
practices.  Some  pollution  prevention 
practices  can  actually  enhance  the 
metals  recovery  process  by 
concentrating  metals  in  the  F006  waste 
or  by  segregating  waste  streams  into 
mono-metal  or  bi-metal  sludges  that  can 
be  more  amenable  to  metals  recovery. 
The  use  of  several  pollution  prevention 
measures  such  as  rinse  water  reduction 
techniques,  chemical  substitution,  and 
waste  stream  separation  can  produce  a 
sludge  that  is  less  hazardous  to  manage 
and  more  amenable  to  metals  recovery. 
The  Ag'^ncy  believes  that  requiring  both 
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finishing  industry  to  improve  F006 
sludge  quality  [i.e.,  reduce  the  toxicity 
of  the  sludge  and  make  it  more 
amenable  to  metals  recovery),  and  is 
protective  of  human  health  and  the 
environment.  The  Agency  requests 


comments  on  how  pollution  prevention 
practices  and  metals  recovery  can  best 
be  used  together  to  promote 
environmentally  sound  metals  recovery 
and  to  protect  human  health  and  the 
enviroiunent. 


Table  l  .—Examples  of  Pollution  Prevention  Measures 


Method 


Pollution  prevention  benefits 


Improved  Operating  Practices 


Remove  cadmljm  and  zinc  anodes  from  bath  when  it  is  idle.  Anode 
t>askets  can  be  placed  on  removable  anode  bars  that  are  lifted  from 
tank  by  an  overhead  hoist. 


Eliminate  obs 
esses. 


ofete 


processes  and/or  unused  or  infrequentty  used  proc- 


Waste  stream  Segregation  of  contact  and  norvcontact  wastewaters 


Establish  written  procedures  for  bath  n\ake-up  and  additions.  Limit 
chemical  harjdiing  to  trained  personnel.  Keep  tank  addition  k>gs. 


Install  overflow!  alarms  on  all  process  tanks  to  prevent  tank  overflow 
when  adding  water  to  make  up  for  evaporative  losses. 

CkMVJuctivity  artd  pH  measurement  instruments  and  alarm  system  for 
detecting  sigfiiflcant  chemical  losses. 


Control  materia^  purchases  to  minimize  obsolete  material  disposal 


Use  process  l>aths  to  maximum  extent  possit)le  t>efore  discarding. 
Eliminate  dump  schedules.  Perform  more  frequent  chemical  analysis. 


Reduce  bath  (Jumps  by  using  filtration  to  remove  suspended  solids 
contamtnatioii. 


•  Eliminates  cadmium/zinc  buikJup  causing  decanting  of  solution  due 
to  galvank:  cell  set  up  between  steel  anode  basket  and  cadmium/ 
zinc  anodes. 

•  Maintains  bath  within  narrow  Cd/Zn  concentration  providing  nrx>re 
predictable  plating  results. 

•  Reduces  risks  associated  with  hazardous  chemk:als. 

•  Creates  floor  space  to  add  countercurrent  rinses  or  ottier  P2  meth- 
ods. 

•  Creates  safer  and  cleaner  working  environment. 

•  Eliminates  dilution  of  process  water  prior  to  treatment  which  can  in- 
crease treatment  efficiency. 

•  Reduces  treatment  reagent  usage  and  operating  costs. 

•  Prevents  discarding  process  solutions  due  to  incorrect  formulations 
or  contamination. 

•  Improves  plating  solution  and  work  quality  consistency. 

•  Improves  shop  safety. 

•  Minimizes  potential  for  catastrophic  loss  of  process  solution  via  over- 
flow. 

•  Prevents  loss  of  expensive  chemicals. 

•  Identifies  process  solution  overflows  and  leaks  before  total  loss  oc- 
curs. 

•  Alerts  treatment  operators  to  potential  upset  condition. 

•  Reduces  losses  of  expensive  plating  solutions. 

•  Reduces  hazardous  waste  generation. 

•  Reduces  chemical  purchases. 

•  Prevents  discarding  of  solutions  prematurely. 

•  Reduces  chemical  costs. 

•  Improves  work  quality  with  chemk^l  adjustments  of  baths. 

•  Extends  bath  life. 

•  Reduces  solk)  waste  generation  by  reusing  filter  cartridges. 

•  Improves  bath  performance. 


Process/Chemical  Substitution 


Substitute  cyaride  baths  with  alkaline  C>aths  when  possible 

Substitute  trivdient  chromium  for  hexavalent  chromium  wtien  product 

specifications  allow. 
Eliminate  use  qf  cadmium  plating  if  product  specifications  allow 


jns  i 

edfi 


•  Eliminates  use  of  CN. 

•  Reduces/eliminates  use  of  hexavalent  chromium. 

•  Eliminates  the  use  of  cadmium. 


Drag-Out  Reduction  Methods  That  Reduce  Waste  Generation 


Install  fog  rinsis  or  sprays  over  process  tanks  to  remove  drag  out  as 
rack/part  exi^  bath. 

Minimize  the  fdmnation  of  drag  out  by:  redesigning  parts  and  racks/bar- 
rels to  avoid  cup  shapes,  etc.  that  hokj  solution;  (Koperiy  racking 
parts;  and  reducing  rack/part  withdraw  speed. 


•  Can  inexpensively  recover  a  substantial  portion  of  drag  out  and  does 
not  require  additional  tankage. 

•  Reduces  pollutant  mass  loading  on  treatment  processes,  treatment 
reagent  usage,  and  resultant  sludge  generation. 

•  May  improve  treatment  operation/removal  efficiency. 

•  Reduces  chemical  purchases  and  overall  operating  costs. 


Rinse  Water  Reduction  Methods  That  Reduce  Waste  Generation 


Install  flow  resfictors  to  control  ttie  flow  rate  of  water 


Install  conductivity  or  timer  rinse  controls  to  match  rinse  water  needs 
with  use. 

Use  counter-ciirrent  rinse  arrangement  with  two  to  four  tanks  in  series 
depending  on  drag-out  rate. 


•  Reduces  water  use  and  aids  in  reducing  variability  in  wastewater 
flow. 

•  Is  very  inexpensive  to  purchase  arxj  install. 

•  Coordinates  water  use  and  production  when  property  implemented. 

•  Provides  automatic  control  of  water  use. 

•  Can  achieve  major  water  reduction. 

•  IHas  high  impact  on  water  bills. 
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Table  l  .—Examples  of  Pollution  Prevention  Measures— Continued 


Method 


Track  water  use  with  flow  meters  and  accumulators.  Keep  logs  on 
water  use  for  individual  operations. 


Pollution  prevention  benefits 


•  May  reduce  the  size  of  recovery/treatment  equipment  that  Is  needed. 

•  Identifies  problem  areas  including  inefficient  processes  or  personnel. 

•  Helps  management  to  determine  cost  for  individual  p>lating  proc- 
esses. 


Source:  NCMS/NAMF.  Pollution  Prevention  and  Control  Technology  for  Plating  Operations.  1994 


b.  Metals  Recovery 

Today's  rule  would  allow  the  180-day 
accumulation  time  for  generators  who 
store  F006  waste  on  site  and  recycle 
F006  waste  by  metals  recovery  off  site. 
Accordingly,  the  proposed  rule  supports 
a  preference  of  metals  recovery  over 
treatment  and  land  disposal  for  F006 
waste  by  allowing  up  to  180  days 
accumulation  time  only  for  those 
generators  who  engage  in  F006  waste 
metals  recovery.  The  benefit  of  this 
provision  would  be  available  only  if  the 
accumulated  F006  waste  is  sent  off  site 
for  metals  recovery,  thereby  providing 
an  incentive  for  recycling  of  F006  waste 
over  treatment  and  land  disposal.  The 
Agency  requests  comments  on  whether 
the  180-day  accumulation  time  should 
be  available  only  to  those  F006  waste 
generators  that  pursue  F006  waste 
metals  recovery  and  not  to  those  who 
manage  their  F006  waste  through 
treatment  and  land  disposal. 

Today's  proposed  rule  distinguishes 
between  metals  recovery  that  is  done  on 
site  or  off  site.  If  the  metals  recovery  is 
done  on  site,  the  generator  would  not 
need  additional  time  to  accumulate  the 
waste  to  reduce  shipping  costs 
associated  with  metals  recovery.  It  may, 
however,  be  necessary  to  accumulate 
enough  F006  waste  to  make  some  type 
of  on-site  batch  metals  recovery  process 
or  other  type  of  on-site  metals  recovery 
more  cost  effective.  Furthermore,  if 
accumulating  F006  waste  for  180  days 
poses  little,  if  any,  potential  harm  to 
human  health  and  the  environment,  as 
the  damage  incident  history  of  F006 
storage  would  suggest  (a  copy  of  which 
is  in  the  docket  for  this  rulemaking), 
then  allowing  180-day  accumulation  for 
both  on-site  and  off-site  metals  recovery 
could  be  justified.  The  Agency  requests 
comments  on  whether  the  additional 
accumulation  time  should  be  allowed 
for  both  on-site  and  off-site  metals 
recovery  or,  if  so,  under  what 
circumstances  would  a  generator  need 
more  than  90  days  to  accumulate  F006 
waste  prior  to  on-site  metals  recovery. 

c.  Limit  on  the  Amount  ofFOOS  Waste 
That  Can  Be  Accumulated 

As  stated  above,  one  rationale  for 
allowing  the  180-day  acctunulation  time 
for  F006  waste  is  to  allow  generators  to 


acciunulate  a  full  truck  load  before 
having  to  ship  it  off  site.  Accordingly, 
the  proposed  rule  sets  a  limit  of  16,000 
kilograms  (approximately  17.6  tons)  of 
F006  waste  that  can  be  accumulated  on 
site  at  any  one  time.  This  amount  is 
equivalent  to  slightly  more  than  a  full 
truck  load  of  F006  waste.  Once  a 
generator  has  accumulated  a  truck  load 
of  F006  waste  (regardless  of  whether  the 
waste  has  been  acciunulated  for  less 
than  180  days),  the  generator  would  be 
required  to  ship  the  FOGS  waste  off  site 
for  metals  or  to  obtain  a  RCRA  storage 
permit.  EPA  believes  that  it  is 
appropriate  to  set  a  quantity  limit  for 
accvunulation  because  the  permit 
exemption  should  be  for  the  shortest 
time  reasonably  necessary  to  advance 
the  recycling  objectives  of  the  proposal. 
Also,  this  is  consistent  with  the 
underlying  rationale  of  the  land 
disposal  restrictions  (LOR)  storage 
prohibition  provision  in  which 
generators  may  store  LDR  restricted 
hazardous  wastes  in  "tanks,  containers 
or  containment  buildings  [on  site]  solely 
for  the  purpose  of  the  acciunulation  of 
such  quantities  of  hazardous  waste  as 
necessary  to  facilitate  proper  recovery, 
treatment  or  disposal.  *  *  *." 
(emphasis  added)  40  CFR  268.50.  In 
today's  proposed  rule,  EPA  has 
identified  the  quantity  of  F006  waste 
necessary  to  faciUtate  metals  recovery  to 
be  one  full  truck  load  (/.e..  16,000 
kilograms).  The  Agency  requests 
comments  on  whether  a  Umit  on  the 
amount  of  F006  waste  that  can  be 
accumulated  is  an  appropriate  condition 
and,  if  so,  whether  the  16,000  kilogram 
limit  is  the  appropriate  limit  (as 
opposed  to  a  different  amount). 

Furthermore,  generators  of  F006  waste 
may  implement  pollution  prevention 
practices  whereby  the  metal 
constituents  in  the  F006  sludge  are 
isolated  in  separate  waste  streams  (as 
opposed  to  an  F006  sludge  with  several 
metals  which  is  generally  the  case). 
Generating  such  mono-metal  sludges 
makes  the  F006  waste  more  amenable  to 
metals  recovery,  but  each  of  the  mono- 
metal  sludges  would  need  to  go  to 
different  metals  recovery  facilities  (e.g., 
chromium  F006  sludge  to  a  chromiiun 
recovery  facility  and  copper  F006 
sludge  to  a  copper  smelter). 


Accordingly,  the  Agency  asks  whether  a 
generator  of  F006  waste  should  be 
allowed  to  accumulate  quantities  of 
mono-metal  F006  sludges  that  are 
necessary  to  facilitate  proper  metals 
recovery  of  that  mono-metal  sludge  [i.e., 
up  to  16,000  kilograms  of  each  mono- 
metal  sludge).  The  Agency  requests 
comments  on  whether  the  16,000 
kilogram  acamiulation  limit  should 
apply  to  the  total  quantity  of  F006  waste 
accumulated  on  site  or  to  the  quantity 
of  separate  F006  waste  streams  such  as 
mono-metal  sludges  that  must  be  sent 
off  site  to  separate  metals  recovery 
facilities. 

2.  Additional  Accumulation  Time 
Under  Certain  Circumstances 

a.  200  Miles  or  More 

Under  today's  proposal,  generators  of 
F006  waste  would  have  up  to  270  days 
to  accumulate  F006  waste  on  site 
without  a  RCRA  permit  under  certain 
conditions.  If  the  generator  must 
transport  the  waste,  or  offer  the  waste 
for  transport,  over  a  distance  of  200 
miles  or  more  for  off-site  metals 
recovery,  the  generator  would  be  able  to 
acciunulate  the  F006  waste  on  site  for 
up  to  270  days  without  a  permit  or 
without  having  interim  status,  provided 
the  generator  has  implemented 
pollution  prevention  practices  that 
reduce  the  volume  or  toxicity  of  the 
F006  waste  or  that  make  it  more 
amenable  for  metals  recovery,  recycles 
the  F006  waste  by  metals  recovery,  does 
not  accumulate  more  than  16,000 
kilograms  of  F006  waste  at  any  one 
time,  and  complies  with  the  applicable 
management  standards  in  the  proposed 
rule.  This  provision  is  analogous  to  the 
provision  for  small  quantity  generators 
in  the  existing  generator  accumulation 
regulations  at  40  CFR  262.34(e). 

As  with  the  rest  of  the  proposed 
provisions  of  this  rule,  this  requirement 
is  intended  to  allow  generators 
sufficient  time  to  accumulate  enough 
F006  waste  to  make  shipment  of  this 
waste  off  site  more  cost  effective. 
Shipping  F006  waste  to  a  metals 
recovery  facility  that  is  located  more 
than  200  miles  away  would  cost  more 
than  shipping  F006  waste  to  a  local  (i.e.. 
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less  than  2oId  miles  away)  hazardous 
waste  landnll.  For  those  generators  of 
F006  waste  Ihat  do  not  accumulate 
enough  F006  waste  to  fill  a  truck  load 
(i.e.,  16,000ikilograms  of  F006  waste) 
within  180  days  and  are  located  more 
than  200  mies  from  a  metals  recovery 
facility,  trec^tment  and  disposal  of  the 
F006  waste  ^n  the  local  hazardous  waste 
landfill  may  be  the  generator's  preferred 
management  option  over  metals 
recovery.  Fqr  those  generators  of  F006 
waste  that  ate  located  long  distances 
from  an  appropriate  metals  recovery 
facility,  theE70-day  accvunulation 
period  is  reasonable  to  allow  generators 
to  accumul^e  more  F006  waste  for  a 
larger  load  being  shipped  off  site.  The 
generator  would,  however,  still  be 
subject  to  til  e  pollution  prevention 
condition,  the  metals  recovery 
requirement,  and  the  accimiulation  limit 
of  16,000  kilograms  in  this  proposed 
rule.  Accordingly,  the  270-day 
acciimulatiqn  period  will  be  particularly 
helpful  for  generators  of  relatively  small 
amounts  of  r006  waste  (i.e.,  those  that 
do  not  acculnulate  more  than  16,000 
kilograms  o '  F006  waste  in  180  days  and 
that  must  si  ,ip  the  F006  off  site  more 
than  200  miles  to  a  metals  recovery 
facility)  and  may  allow  them  to  send 
their  F006  \  ^aste  to  a  metals  recovery 
facility  rath  sr  than  to  a  treatment  and 
disposal  facility.  The  Agency  requests 
comments  en  whether  this  additional 
accimiulati<  n  time  is  warranted  and 
appropriate  for  generators  of  F006  waste 
who  must  s  lip  their  F006  waste  200 
miles  or  more  to  an  off-site  metals 
recovery  facility. 

b.  Unforesef  n,  Temporary,  and 
Uncontrollable  Circumstances 

This  prop  osed  rule  also  provides  for 
an  extension  of  the  accumulation 
period,  if  th  B  generator's  F006  waste 
must  remain  on  site  for  longer  than  180 
days  (or  27(  days,  if  applicable)  due  to 
unforeseen,  temporary,  and 
uncontroUa  jle  circumstances.  The. 
generator  w  Duld  be  able  to,  under  these 
circumstan(  es,  request  that  the  EPA 
Regional  Administrator  or  authorized 
state  grant  an  extension  up  to  30  days. 
This  provision  is  intended  to  provide 
the  generator  with  some  temporary 
relief  until  me  unforeseen,  temporary, 
and  uncontrollable  circumstances  can 
be  rectified]  The  Agency  has  previously 
identified  tbe  following  circumstances 
as  possible  rationales  for  granting  this 
extension:  facility's  refusal  to  accept 
waste,  transportation  delays,  or  labor 
strikes.  See  47  FR  1248, 1249  (January 
11,  1982).  These  extensions  may, 
however,  b(  <  granted  at  the  discretion  of 
the  EPA  Re  [ional  Administrator  or  the 
authorized  itate  on  a  case-by-case  basis. 


This  provision  is  analogous  to  the 
provision  for  other  generators  in  the 
existing  regulations  at  40  CFR  262.34(b). 

Because  the  proposed  rule  sets  an 
accumulation  Umit  of  16,000  kilograms 
of  F006  waste  that  can  be  accumulated 
on  site  at  any  one  time,  the  proposed 
rule  would  also  allow  a  generator  to 
request  permission  to  acciunulate  more 
than  16,000  kilograms  of  F006  waste,  if 
more  than  16,000  kilograms  must 
remain  on  site  due  to  imforeseen, 
temporary,  and  uncontrollable 
circumstances.  The  rationale  that  is 
appUcable  for  needing  additional  time 
to  accimiulate  F006  waste  on  site  due  to 
unforeseen,  temporary,  and 
uncontrollable  circumstances  would  be 
equally  applicable  for  accumulating 
more  than  the  set  accimiulation  limit  of 
16,000  kilograms  under  certain 
conditions.  EPA  requests  comments  on 
these  extensions  due  to  unforeseen, 
temporary,  and  uncontrollable 
circumstances. 

B.  Rationale  for  Proposed  Accumulation 
Rule  for  F006  Waste 

In  today's  proposed  rule,  EPA  is 
allowing  only  generators  of  F006  waste 
up  to  180  days  (or  up  to  270  days,  if 
applicable)  to  accumulate  F006  waste 
on  site  without  a  RCRA  permit  or 
interim  status,  provided  that  the 
generator  has  complied  with  the 
requirements  of  the  rule.  As  part  of  the 
CSI  for  the  Metal  Finishing  Industry, 
EPA  and  the  other  participating 
stakeholders  have  been  examining  the 
generation  and  management  of  F006 
waste.  Today's  proposed  rule  is  a 
product  of  the  CSI  stakeholders'  efforts, 
has  the  support  of  the  participating 
stakeholders,  and  is  designed  to 
encourage  more  recycling  of  F006  waste 
through  metals  recovery. 

Given  the  large  number  of  smaller 
waste  generators  in  the  metal  finishing 
industry  and  the  fact  that  F006  waste 
has  recoverable  amounts  of  metals,  the 
Agency  believes  that  today's  proposal 
will  encourage  more  recycling  of  F006 
waste.  While  most  F006  sludge  contains 
recoverable  amounts  of  metals, 
approximately  only  20%  of  F006  sludge 
is  currently  being  recycled  through 
metals  recovery.  In  addition,  F006  waste 
is  a  diverse  waste  stream  in  which  a 
niunber  of  different  metals  can  be 
foimd,  depending  on  the  plating 
operations  at  a  facility.  The  different 
metals  are  often  subject  to  different 
economic  factors  (e.g.,  market  value  of 
metals)  and  technical  feasibility  issues 
that  can  impact  metals  recovery  of  F006 
waste.  Based  on  the  information 
presented  to  the  Agency  on  this  matter, 
EPA  believes  that  metals  recovery  will 
increase  if  metal  finishers  are  given 


sufficient  time  to  accumulate  full  truck 
loads  of  F006  waste  on  site.  Allowing 
the  180-day  accumulation  time  for 
generators  of  F006  waste  should  help 
minimize  economic  barriers  posed  by 
the  existing  accumulation  rule  and  is, 
therefore,  likely  to  increase  F006  waste 
recycling  through  metals  recovery. 

The  180-day  accimiulation  time 
proposed  in  today's  rule  may  be 
particularly  helpful  for  generators  of 
relatively  small  amounts  of  F006  waste, 
many  of  whom  are  small  businesses. 
These  small  businesses,  however, 
generate  more  than  the  regulatory  Umits 
for  small  quantity  generators,  and 
therefore,  cannot  take  advantage  of  the 
180-day  accumulation  provided  for 
small  quantity  generators  under  the 
existing  federal  regulations.  In  many 
instances,  it  is  these  small  businesses 
that  are  not  recycling  their  F006  waste 
through  metals  recovery  due,  in  part,  to 
economic  factors  (e.g. ,  increased  costs 
associated  with  metals  recovery).  The 
180-day  accumulation  time  can  make 
F006  waste  metals  recovery  more  cost 
effective,  particularly  for  the  small 
businesses  that  may  generate  smaller 
amounts  of  F006  waste. 

In  order  to  facilitate  more  F006  waste 
metals  recovery,  EPA  has,  in  this 
proposed  rule,  set  an  accumulation  limit 
(i.e.,  16,000  kilograms  of  F006  waste) 
that  would,  based  on  waste  generation 
patterns  in  the  industry,  allow 
generators  of  F006  waste  to  accumulate 
a  full  truck  load  for  transport.  Having  a 
full  load  of  F006  waste  for  transport  will 
make  F006  waste  metals  recovery  more 
cost  effective,  thereby  encouraging  more 
F006  waste  metals  recovery.  Although 
the  180-day  accumulation  time  may 
allow  individual  F006  waste  generators 
to  accumulate  more  F006  waste  on  site 
at  any  one  time,  the  total  cumulative 
amount  of  F006  waste  that  is 
accumulated  on  site  nationally  at  any 
one  time  wall  not  increase  substantially 
because  of  the  accumulation  limit. 
Based  on  F006  waste  generation  data, 
the  Agency  expects  a  slight  increase  in 
the  cumulative  amount  of  F006  waste 
accumulated  on  site  nationally  just  after 
90  days.  Many  generators  will 
accumulate  a  full  truck  load  of  F006 
waste  shortly  after  90  days.  As 
individual  generators  accumulate  the 
proposed  limit  of  F006  waste  (i.e., 
16,000  kilograms),  the  F006  waste 
generator  would  have  to  ship  that 
amount  off  site  for  metals  recovery.  At 
that  point  (i.e.,  just  after  90  days)  the 
amount  of  F006  waste  accumulated  on 
site  nationally  at  any  one  time  would 
remain  relatively  constant  because  the 
amount  of  F006  waste  being  shipped  off 
site  would  be  roughly  equivalent  to  the 
additional  amoimt  of  F006  waste  being 
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generated  and  accumulated  during  the 
180-day  (or  270-day,  if  applicable) 
accumulation  period.  The  accumulation 
limit  is  designed  to  encourage  more 
F006  waste  metals  recovery  (e.g.,  by 
allowing  accumulation  of  a  full  truck 
load)  and  to  ensure  that  the  amoimt  of 
F006  waste  accumulated  on  site 
nationally  at  any  one  time  does  not 
increase  significantly.  Accordingly,  the 
180-day  accumulation  time,  with  the 
16,000  kilogram  accumulation  limit, 
would  not  significantly  increase  the 
potential  ciunulative  harm  to  human 
health  and  the  environment  resulting 
from  the  on-site  accumulation  of  F006 
waste. 

The  F006  waste  would  have  to  be 
acciunulated  on  site  in  tanks, 
containers,  or  containment  buildings 
that  meet  the  applicable  management 
standards.  2  These  units  are  designed  to 
minimize  loss  of  hazardous  waste  to  the 
environment.  These  are  the  same 
requirements  that  currently  apply  to 
generators  under  the  existing 
accumulation  rule.  Most  F006,  waste 
generators  accumulate  the  F006  waste  in 
super  sacks  (sacks  that  are  reinforced 
woven  resin  and  designed  to 
accommodate  bulk  shipments)  or  bulk 
storage  containers.  These  super  sack 
containers  are  designed  to  minimize 
loss  to  the  environment.  See  62  FR 
25998,  26013  (1997).  AUovsring 
generators  of  F006  waste  to  acciunulate 
the  waste  for  a  longer  period  of  time  in 
such  containers  does  not  pose  any 
significantly  increased  potential  harm  to 
human  health  or  the  environment. 

hi  addition,  the  180-day  accumulation 
time  is  expected  to  decrease  the 
potential  for  releases  of  hazardous 
constituents  from  the  handling  of  F006 
waste.  A  recent  review  of  damage 
incidents  associated  with  the 
management  of  F006  waste  (the  damage 
incidents  report  was  prepared  as 
backgroimd  for  this  proposed 
rulemaking)  suggested  that  most  of  the 
reported  incidents  of  releases  of  F006 
waste  were  associated  with  the  transfer 
of  F006  waste  from  acciunulation  to 
transport  vehicle,  from  transport  vehicle 
to  receiving  faciUty,  or  while  in 
transport.  Because  the  180-day 
acciunulation  time  will  mean  that  the 
F006  waste  is  transferred  from  generator 
to  transporter  to  receiving  facility  less 
often  and  that  fewer  shipments  of  F006 
waste  will  be  made,  today's  rule  should 
decrease  the  potential  for  releases  of 


2  Today's  proposed  rule  does  not  allow 
accumulation  of  F006  waste  in  drip  pads  (as  is 
provided  in  the  existing  accumulation  regulations 
in  40  CFR  262.34)  because  F006  waste  is  not 
managed  in  drip  pads,  nor  does  the  Agency  believe 
that  it  would  be  appropriate  to  accumulate  F006 
waste  in  drip  pads. 


F006  waste  into  the  environment. 
Similarly,  workers  will  be  required  to 
handle  the  F006  waste  less  often 
(because  transfers  will  occvu  less  often), 
thereby  decreasing  their  potential 
exposure  to  the  F006  waste. 

In  the  event  of  a  spill  of  a  dewatered 
F006  sludge  during  the  180-day 
accumulation  period  (e.g.,  release 
caused  by  a  rip  or  tear  in  a  super  sack), 
the  potential  risk  of  harm  to  human 
health  and  the  environment  would 
appear  to  be  minimal  as  compared  to  a 
spill  of  a  free  hquid  or  dust.  First,  with 
the  low  moisture  content  of  F006  sludge 
(a  cake-like  material  resulting  from 
dewatering),  a  spill  of  F006  waste  could 
be  contained  relatively  easily.  Spilled 
F006  waste  generally  retains  its  shape 
and  is  not  likely  to  run  off  as  a  free 
liquid  or  disperse  in  the  wind  Uke  a 
dust.  Second,  the  metals  recovery 
requirement  in  today's  rule  would  act  as 
an  incentive  to  recover  any  spilled  F006 
waste  so  that  the  material  can  be 
processed  for  metals  recovery.  Third, 
under  the  management  standards 
applicable  to  the  accumulation  units  in 
today's  rule,  spills  and  releases  of  F006 
waste  must  be  contained  and  remedied 
as  soon  as  practicable.  Accordingly, 
today's  proposed  rule  includes 
sufficient  safeguards  to  minimize  the 
potential  harm  to  human  health  and  the 
environment  that  may  be  associated 
with  spills  of  F006  waste  during  the 
180-day  accumulation  period. 

When  more  F006  waste  is 
accumulated  at  a  facihty,  the  potential 
exists  for  bigger  releases  of  F006  waste 
at  a  facility.  Bigger  releases  of  F006 
waste  during  the  proposed 
acciunulation  period  would  not  be 
expected  because  F006  waste  is 
generally  accumulated  in  super  sacks.  A 
bigger  release  of  F006  waste  would, 
therefore,  occur  only  if  several  super 
sacks  failed  (i.e.,  ripped  or  tore)  at  the 
same  time.  The  likelihood  of  multiple 
failures  of  super  sacks  occurring 
simultaneously  is  fairly  remote.  In 
addition,  the  potential  for  a  bigger 
release  of  F006  waste  during  the  180- 
day  accumulation  period  is  limited 
because  the  amount  of  F006  waste  that 
can  be  accumulated  at  a  facihty  under 
today's  rule  is  restricted  to  16,000 
kilograms.  In  contrast,  the  existing  90- 
day  accumulation  rule  has  no  limit  on 
the  amount  of  hazardous  waste  that  can 
be  accumulated  (and,  therefore,  no  limit 
on  the  amount  of  hazardous  waste  that 
could  potentially  be  released  during  the 
90-day  accumulation  period). 
Accordingly,  the  potential  for  bigger 
releases  of  F006  waste  during  the  180- 
day  accumulation  period  would  appear 
to  be  minimal. 


Finally,  the  180-day  accumulation 
time  in  today's  rule  is  consistent  vvrith 
the  rationale  for  the  90-day 
accumulation  rule.  In  promulgating  the 
90-day  accumulation  rule,  EPA  allowed 
generators  to  accumulate  waste  on  site 
without  a  RCRA  permit  or  interim 
status,  in  part,  because  such  activity  was 
consistent  with  typical  generator 
activities.  The  180-day  accumulation 
time  in  today's  proposed  rule  would 
facihtate  generators  of  F006  waste  in 
appropriately  managing  the  F006  waste 
off  site  for  metals  recovery.  EPA 
believes  that  accumulating  F006  waste 
on  site  up  to  180  days  (to  encourage 
more  recycling  through  metals  recovery) 
is  more  like  typical  generator  activity 
than  typical  treatment,  storage,  or 
disposal  facility  activities,  because  the 
180-day  accumulation  is  an  on-site 
accumulation  activity,  prior  to  waste 
management  activities.  Today's 
proposed  rule  maintains  the  rationale  of 
the  90-day  accumulation  rule. 

C.  Applicable  Management  Standards 

Under  today's  proposed  rule,  the 
same  hazardous  waste  management 
requirements  governing  90-day  on-site 
accumulation  of  hazardous  waste  under 
40  CFR  262.34,  other  than  the  length  of 
time  that  generators  of  F006  waste  can 
accumulate  the  waste  on  site  vvathout  a 
RCRA  permit,^  would  apply  to  180-day 
accumulation  of  F006  waste.  These 
requirements  include  technical 
standards  for  units  used  to  accumulate 
hazardous  wastes,  recordkeeping 
standards  to  document  the  length  of 
time  hazardous  wastes  are  accumulated 
and  stored  on  site,  and  preparedness 
and  emergency  response  procedures. 
The  existing  management  standards  as 
they  would  apply  to  generators  of  F006 
waste  under  this  proposed  rule  are 
summarized  below.  The  Agency 
requests  comments  on  these  standards 
only  as  they  apply  to  180-day  on-site 
accumulation  of  F006  waste. 

1.  Accumulation  Units 

A  generator  of  F006  waste  may 
accumulate  the  hazardous  waste  on  site 
for  up  to  180  days  in  specified  units 
without  obtaining  a  RCRA  permit.  These 
accumulation  units  must  comply  with 
the  unit-specific  technical  standards  of 
40  CFR  Part  265  for  containers  (subpart 
I),  tanks  (subpart  J),  and  containment 
buildings  (subpart  DD). 

The  unit-specific  standards  in  40  CFR 
Part  265  include  provisions  for  the 
design,  installation  and  general 
condition  of  each  unit.  The 


3  Today's  proposed  rule  vrauld  not  affect  any 
RCRA  Subtitle  C  requirements  for  generators  of 
F006  waste,  other  than  the  changes  to  40  CFR 
$  262.34  specified  in  this  proposed  rule. 
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requirement^  governing  each  type  of 
unit  include  standards  for  ensuring  the 
compatibility  of  the  waste  and  the  unit 
and  special  Requirements  for  ignitable, 
reactive  or  i4compatible  wastes.  In 
addition,  the|*  are  provisions  for 
performing  inspections  to  monitor  for 
leaks  and  deterioration  of  the  unit  and 
for  proper  response  to  and  containment 
of  releases.  Cjenerators  of  F006  waste 
that  comply  with  the  applicable 
regulatory  requirements  may  also  treat 
the  waste  in  the  accimiulation  unit 
without  a  RdRA  permit  during  the  180- 
day  accumuJBtion  period  that  is 
proposed  in  today's  rule. 

2.  Dociunentption  of  Accumulation 
Time 

Generators  of  F006  waste  must  also 
comply  withj  documentation 
requirement!  to  indicate  the  length  of 
time  that  wastes  remain  on  site  in 
accumulation  units  and  to  ensure  that 
wastes  remain  on  site  for  no  more  than 
180  days  frofn  the  date  the  waste  is 
generated.  Tbday's  proposal  does  not 
impose  documentation  requirements  for 
generators  o^  F006  waste  in  addition  to 
those  already  required  for  generators 
acciunulating  F006  waste  up  to  90  days 
under  the  e^asting  regulations. 

3.  Labeling  a^d  Marking  Accumulation 
Units  j 

Generators  of  F006  waste  are  required 
to  mark  or  lapel  all  units  used  to 
accumulate  F006  wastes  to  indicate  that 
the  units  coi^tain  hazardous  waste  and 
to  dociunentj  the  date  upon  which  the 
period  of  acciumulation  began.  The 
labeUng  andlmarking  requirements 
specify  that  the  date  upon  which 
accumulation  begins  must  be  clearly 
marked  on  ef  ch  tank  or  container  and 
that  each  tai^  or  container  used  to 
accumulate  hazardous  waste  must  be 
labeled  withithe  words  "Hazardous 
Waste."  ThelAgency  is  not  proposing 
any  changes  ior  amendments  for 
accumulatioh  units,  other  than 
clarifying  th»t  these  requirements  apply 
to  generator^  of  F006  waste 
acciunulating  the  waste  up  to  180  days. 

4.  Preparedrtess  and  Prevention  (40  CFR 
Part  265,  Su^)part  C) 

Under  today's  proposed  rule, 
generators  of  F006  waste  who 
accumulate  t006  waste  on  site  for  up  to 
180  days  must  comply  with  subpart  C 
of  Part  265  which  contains  requirements 
for  facility  preparedness  and 
prevention.  These  generator  facilities 
must  be  maintained  and  operated  in  a 
manner  that  [minimizes  the  possibility  of 
fire,  explosion,  or  any  unplanned 
release  of  ha^dous  waste  or  hazardous 
waste  constituents  to  the  environment. 


The  requirements  specify  that  generator 
facilities  must  generally  be  equipped 
with  emergency  devices,  such  as  an 
internal  communications  or  alarm 
system,  a  telephone  or  other  device 
capable  of  summoning  emergency 
assistance,  and  appropriate  fire  control 
equipment,  unless  none  of  the  wastes 
handled  at  the  facility  require  a 
particular  kind  of  equipment. 
Equipment  must  be  tested  and 
maintained,  as  necessary,  to  assure  its 
proper  functioning.  All  persons 
involved  in  hazardous  waste  handling 
operations  must  have  immediate  access 
to  either  an  internal  or  external  alarm  or 
commimications  equipment,  unless 
such  a  device  is  not  required. 

Additionally,  the  generator  is  also 
required  to  maintain  sufficient  aisle 
space  to  allow  for  the  luiobstructed 
movement  of  personnel  and  equipment 
to  any  area  of  the  facility  operations  in 
an  emergency,  unless  aisle  space  is  not 
needed  for  any  of  these  purposes. 
Generators  also  must  attempt  to  make 
arrangements  with  police,  fire 
departments,  state  emergency  response 
teams,  and  hospitals,  as  appropriate,  to 
familiarize  these  officials  with  the 
layout  of  the  generator's  site  and  the 
properties  of  each  type  of  waste  handled 
at  the  facility  in  preparation  for  the 
potential  need  for  the  services  of  these 
organizations.  If  state  or  local 
authorities  decline  to  enter  into  such 
arrangements,  the  owrner  or  operator 
must  dociunent  the  refusal. 

The  Agency  is  not  proposing  any 
changes  or  amendments  to  the  existing 
preparedness  and  prevention 
requirements,  other  than  clarifying  that 
the  existing  requirements  apply  to 
generators  of  F006  waste  acc\unulating 
the  waste  on  site  up  to  180  days. 

5.  Contingency  Plan  and  Emergency 
Procedures  (40  CFR  Part  265,  Subpart  D) 

Generators  of  F006  waste  who 
accumulate  that  waste  on  site  for  up  to 
180  days  under  today's  proposed  rule 
must  comply  with  the  contingency  plan 
and  emergency  procedures  provisions  of 
40  CFR  part  265,  subpart  D.  A 
generator's  contingency  plan  must 
include,  where  necessary:  a  description 
of  the  generator's  planned  response  to 
emergencies  at  the  facility,  any 
arrangements  with  local  and  state 
agencies  to  provide  emergency  response 
support,  a  list  of  the  facility's  emergency 
response  coordinators,  a  list  of  the 
facility's  emergency  equipment,  and  an 
evacuation  plan.  Requirements  for 
distributing  and  amending  the 
contingency  plan  are  specified.  In 
addition,  a  facility  emergency 
coordinator  must  be  either  present,  or 


on  call,  whenever  the  facility  is  in 
operation. 

Provisions  for  emergency  procedvires 
specified  in  subpart  D  of  Part  265 
include:  immediate  notification  of 
employees  and  local,  state,  and  Federal 
authorities  of  any  imminent  or  actual 
emergencies,  measures  to  preclude  the 
spread  of  fires  and  explosions  to  other 
wastes,  proper  management  of  residues, 
rehabilitation  of  emergency  equipment 
and  notification  of  authorities  before 
operations  are  resumed,  and  record 
keeping  and  reporting  to  EPA  on  the 
nature  and  consequences  of  any 
incident  that  requires  implementing  the 
contingency  plan. 

The  Agency  is  not  proposing  any 
changes  or  amendments  to  the  existing 
contingency  plans  and  emergency 
procedure  requirements,  other  than 
clarifying  that  the  existing  requirements 
apply  to  generators  of  F006  waste 
accumulating  the  waste  on  site  up  to 
180  days. 

6.  Personnel  Training  (40  CFR  265.16) 

As  proposed  in  today's  rule, 
generators  of  F006  waste  who 
accumulate  on  site  for  up  to  180  days 
are  subject  to  the  provisions  for 
personnel  training  in  40  CFR  265.16. 
These  requirements  are  designed  to 
ensure  that  personnel  are  adequately 
prepared  to  manage  hazardous  waste 
and  respond  to  any  emergencies  that  are 
likely  to  arise.  Personnel  training  can  be 
in  the  form  of  on-the-job  or  classroom 
training,  but  must  be  performed  by  an 
instructor  who  is  trained  in  hazardous 
waste  management  procedures. 
Personnel  training  must  be  performed 
within  six  months  of  initial  employment 
and  must  be  renewed  annually.  The 
owner  or  operator  of  a  facility  also  must 
maintain  records  in  accordance  with  40 
CFR  265.16(d)  to  dociunent  completion 
of  the  training  requirements  for 
employees.  The  Agency  is  not  proposing 
any  changes  or  amendments  to  the 
existing  personnel  training 
requirements,  other  than  clarifying  that 
the  existing  requirements  apply  to 
generators  of  F006  waste  acciunulating 
the  waste  on  site  for  up  to  180  days. 

7.  Waste  Analysis  and  Record  Keeping 
(40  CFR  268.7(a)(4)) 

Under  today's  proposed  rule, 
generators  of  F006  wastes  who 
accumulate  F006  waste  on  site  for  up  to 
180  days  and  treat  their  wastes  in  an 
accumulation  tank,  container,  or 
containment  building,  located  at  the 
generator's  site  to  meet  the  applicable 
land  disposal  treatment  standards  under 
40  CFR  part  268,  subpart  D,  must 
prepare  and  follow  a  written  waste 
analysis  plan.  The  waste  analysis  plan 
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must  describe  tbe  procedures  the 
generator  will  use  to  comply  with  the 
treatment  standards  for  the  waste.  The 
waste  analysis  plan  must  be  based  upon 
a  chemical  and  physical  analysis  of  a 
representative  sample  of  the  generator's 
waste  stream.  Hazardous  waste 
generators  are  required  to  submit  a  copy 
of  their  waste  analysis  plans  for 
hazardous  wastes  treated  in  180-day 
accumulation  units  to  either  the 
authorized  state  or  EPA  Regional  office 
prior  to  conducting  treatment. 
Generators  also  are  required  to  retain  a 
copy  of  the  waste  analysis  plan  in  the 
generator's  files. 

The  Agency  is  not  proposing  any 
changes  or  amendments  to  the  generator 
waste  analysis  plan  or  record  keeping 
requirements,  other  than  clarifying  that 
such  standards  apply  to  generators  of 
F006  waste  accujnulating  the  waste  on 
site  for  up  to  180  days. 

IV.  State  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA.  EPA 
may  authorize  qualified  states  to 
administer  and  enforce  the  RCRA 
hazardous  waste  program  within  the 
state.  (See  40  CFR  part  271  for  the 
standards  and  requirements  for 
authorization.)  Following  authorization, 
EPA  retains  enforcement  authority 
under  sections  3008,  7003,  and  3013  of 
RCRA,  although  authorized  states  have 
primary  enforcement  responsibility. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  of  1984,  a 
state  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  EPA 
administering  the  federal  program  in 
that  state.  The  federal  requirements  no 
longer  applied  in  the  authorized  state 
and  EPA  could  not  issue  permits  for  any 
facility  in  the  state  that  the  state  was 
authorized  to  permit.  When  new,  more 
stringent  federal  requirements  were 
promulgated  or  enacted,  the  state  was 
obliged  to  enact  equivalent  authority 
within  specified  time  frames.  New 
federal  requirements  did  not  take  effect 
in  an  authorized  state  until  the  state 
adopted  the  requirements  as  state  law. 

In  contrast,  under  section  3006(g)  of 
RCRA,  42  U.S.C.  6926(g),  new 
requirements  and  prohibitions  imposed 
under  the  HSWA  take  effect  in 
authorized  states  at  the  same  time  that 
they  take  effect  in  non-authorized  states. 
EPA  is  directed  to  implement  HSWA 
requirements  and  prohibitions  in  an 
authorized  state,  including  the  issuance 
of  permits,  until  the  state  is  granted 
authorization  to  do  so.  While  states 
must  still  adopt  HSWA-related 


provisions  as  state  law  to  retain  final 
authorization,  HSWA  applies  in 
authorized  states  until  the  states  revise 
their  programs  and  receive 
authorization  for  the  new  provision. 

B.  Effect  of  State  Authorizations 

Today's  proposal,  if  finalized,  will 
promulgate  regulations  that  are  not 
effective  under  HSWA  in  authorized 
states.  This  rule  would,  therefore,  be 
applicable  only  in  those  states  that  do 
not  have  final  authorization. 

Authorized  states  are  only  required  to 
modify  their  programs  when  EPA 
promulgates  federal  regulations  that  are 
more  stringent  or  broader  in  scope  than 
the  authorized  state  regulations.  For 
those  changes  that  are  less  stringent 
than  the  federal  programs,  states  are  not 
required  to  modify  their  programs.  This 
is  a  result  of  section  3009  of  RCRA, 
which  allows  states  to  impose  more 
stringent  regulations  than  the  federal 
program.  Today's  proposal  for 
additional  accumulation  time  for 
generators  of  F006  wftste  would  be 
considered  less  stringent  than  the 
existing  federal  regulations  because  it 
allows  more  than  the  existing  90  days  of 
accumulation  time  that  is  in  the  existing 
regulations.  Authorized  states  are  not, 
therefore,  required  to  modify  their 
programs  to  adopt  regulations  consistent 
with,  and  equivalent  to,  today's 
proposal. 

Even  though  states  are  not  required  to 
adopt  the  additional  accumulation  time 
for  generators  of  F006  waste  in  today's 
proposal,  EPA  strongly  encourages 
states  to  do  so  as  quickly  as  possible.  As 
discussed  above,  the  proposed  rule  is 
intended  to  encourage  and  facilitate 
recycling  of  F006  waste.  In  addition, 
states  have  been  participating  as 
stakeholders  in  the  CSI  process  and 
efforts  are  being  made  to  get  as  many 
states  as  possible  to  join  in  on  the  CSI 
goals  and  implementation  programs. 
States  are,  therefore,  urged  to  consider 
the  adoption  of  today's  proposal,  when 
promulgated,  and  EPA  is  committed  to 
making  efforts  to  expedite  review  of 
authorized  state  program  revision 
applications  that  incorporate  today's 
proposal. 

V.  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis  Pursuant 
to  Executive  Order  12866 

Executive  Order  No.  1 2866  requires 
agencies  to  determine  whether  a 
regulatory  action  is  "significant."  The 
Order  defines  a  "significant"  regulatory 
action  as  one  that  "is  likely  to  result  in 
a  rule  that  may:  (1)  Have  an  annual 
effect  on  the  economy  of  $100  milUon 
or  more  or  adversely  affect,  in  a  material 


way,  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients;  or  (4)  raise  novel  legal  or 
pohcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order." 

The  Agency  estimated  the  costs  of 
today's  final  rule  to  determine  if  it  is  a 
significant  regulation  as  defined  by  the 
Executive  Order.  The  analysis 
considered  compliance  costs  and 
economic  impacts  for  F006  wastes 
affected  by  this  rule.  EPA  estimates  the 
total  cost  of  the  rule  to  be  a  savings  in 
the  range  of  $3.9  to  $4.9  milUon 
annually,  and  concludes  that  this  rule  is 
not  economically  significant  according 
to  the  definition  in  E.O.  12866. 
Moreover,  the  Agency  believes  that  this 
rule  is  not  significant  because  it  does 
not  create  serious  inconsistency  with 
actions  taken  or  planned  by  another 
agency,  materially  alter  budgetary 
impact  or  rights  and  obligations  of 
recipients.  The  Office  of  Management 
and  Budget,  however,  has  deemed  this 
rule  to  be  significant  for  novel  policy 
reasons  and  has  reviewed  this  rule. 

Detailed  discussions  of  the 
methodology  used  for  estimating  the 
costs,  economic  impacts  and  the 
benefits  attributable  to  today's  proposed 
rule  for  on-site  accumulation  of  F006 
wastes,  followed  by  a  presentation  of 
the  cost,  economic  impact  and  benefit 
results,  may  be  found  in  the  background 
dociunent:  "Regulatory  Impact  Analysis 
of  the  Proposed  Rule  for  a  180-Day 
Accumulation  Time  for  F006 
Wastewater  Treatment  Sludges,"  which 
was  placed  in  the  docket  for  today's 
proposed  rule. 

1 .  Methodology  Section 

The  Agency  examined  reported  values 
for  F006  waste  generation  from  the  1995 
Biennial  Reporting  Systems  (BRS) 
database  to  estimate  the  volumes  of 
F006  waste  affected  by  today's  rule,  to 
determine  the  national  level 
incremental  costs  (for  both  the  baseUne 
and  post-regulatory  scenarios), 
economic  impacts  (including  first-order 
measures  such  as  the  estimated 
percentage  of  compliance  cost  to 
industry  or  firm  revenues),  and  benefits. 
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2.  Results 

a.  Volume  R<  suits 

The  BRS  database  reports  that  in  1995 
there  were  1,317  metal  finishing  firms 
potentially  a  fected  by  today's  rule.  The 
data  report  toat  these  firms  generated 
24,000  tons  of  F006  waste  annually  that 
are  eligible  ti  benefit  from  today's 
proposed  rule.  EPA  is  aware  that  this 
estimate  on  the  number  of  firms  that 
could  benefii  from  today's  proposal 
probably  unc  erestimates  the  total 
number  of  fii  ms  affected  by  today's 
rulemaking,  n  1994,  EPA  estimated  that 
there  were  approximately  13,400  metal 
finishing  estiblishments  in  the  United 
States.*  Of  the  total,  approximately 
10,000  metal  finishing  faciUties  are 
estimated  to  le  "captive"  shops  where 
the  metal  fin  shing  operation  is 
contained  im  ;ide  a  larger  manufacturing 
operation.  The  balance  of  3,400  metal 
finishing  fac:  lities  are  "job  shops"  or 
"independert"  metal  finishing 
operations.  Job  shops  are  usually  small 
businesses  it  at  operate  on  a  contract 
basis.  In  conlrast,  the  most  recent  BRS 
data  only  ac(  ount  for  about  three 
thousand  of  his  total.  Thus,  it  is  likely 
that  cost  savi  ngs  and  benefits  associated 
with  this  rul  smaking  are  greater  than 
estimated  be  ow. 

b.  Cost  Resul  ts 
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proposed  rule,  EPA  has 
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accumulation  time  for  large 
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applicable]  accumulation  time  will 
allow  some  F006  waste  generators  to 
reduce  this  surcharge. 

c.  Economic  Impact  Results 

To  estimate  potential  economic 
impacts  resulting  from  today's  proposed 
rule,  EPA  has  used  first  order  economic 
impacts  measures  such  as  the  estimated 
cost  savings  of  today's  proposed  rule  as 
a  percentage  of  sales/revenues.  EPA  has 
applied  this  measure  to  affected  F006 
waste  generators.  For  affected  F006 
waste  generators,  EPA  has  estimated  the 
cost  savings  to  be  less  than  one  percent 
of  a  typical  metal  finisher's  sales  or 
revenues.  More  detailed  information  on 
this  estimate  can  be  found  in  the 
regulatory  impact  analysis  placed  into 
today's  docket. 

d.  Benefits  Assessment 

The  Agency  has  performed  a 
qualitative  benefits  assessment  for 
today's  proposed  rule.  EPA  believes  that 
a  relatively  small,  but  significant 
percentage  of  total  F006  waste  generated 
would  be  diverted  from  land  disposal  to 
off-site  recycling.  This  shift  from  land 
disposal  to  recycling  should  result  in  a 
conservation  of  natural  resources 
associated  with  primary  mineral 
extraction  including  reduced  water, 
energy  inputs  as  well  as  reduced  solid 
waste  (e.g.,  slag,  tailings,  overburden) 
outputs.  Other  benefits  expected  from 
today's  proposed  rule  include 
conservation  of  hazardous  waste  landfill 
capacity,  reduced  balance  of  payments 
for  nonferrous  mineral  commodities, 
and  conservation  of  strategic  metals  *. 

B.  Regulatory  Flexibility 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996)  whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 


'For  more  information  on  balance  of  trade  for 
nonferrous  minerals  and  conservation  of  strategic 
metals,  see  U.S.  Environmental  Protection  Agency, 
Report  to  Congress  on  Metal  Recovery, 
Environmental  Regulation  and  Hazardous  Wastes 
(Washington  DC,  U.S.EPA.  1994),  Chapter  7. 


agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  following  discussion 
explains  EPA's  determination. 

Data  indicate  that  virtually  all 
independent  electroplaters  or  job  shops 
are  small  entities.''  Captive  shops 
contain  both  large  and  small  entities. 
Data  on  captive  plating  operations  are, 
however,  more  limited.  The  regulatory 
impact  analysis  completed  for  this 
proposed  rule  indicated  that  of  3,296  job 
shops,  all  but  2  are  small  entities.  BRS 
data  indicate  that  a  total  of  1,934  plating 
facilities  including  both  captive  and 
independent  operations  generate  F006 
waste  with  1,317  of  these  firms  affected 
by  this  proposed  rule.  Although  the  BRS 
data  do  not  indicate  what  proportion  of 
these  affected  facilities  are  small 
entities,  it  is  likely  that  the  majority  of 
these  affected  facilities  are  small 
entities,  because  the  plating  firms 
affected  by  this  proposed  rule  generate 
the  smallest  quantities  of  F006  (which  is 
related  to  both  facility  size  and  product 
output).  This  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  today's  proposed  rule  would 
relieve  regulatory  burden  for  metal 
finishers  and  captive  operations  by 
allowing  them  up  to  180  days  (instead 
of  90  days)  to  accumulate  F006  wastes 
on  site.  In  addition,  the  Agency 
estimates  that  this  proposed  rule  would 
lead  to  an  overall  cost  savings  in  the 
range  of  S3. 9  to  $4.9  million  annually. 
The  rule  does  not  impose  new  burdens 
on  small  entities.  Therefore,  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

C.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  Under  Section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "federal  mandates"  that  may  result 
in  expenditures  to  state,  local,  and  tribal 


''  See  Small  Business  Size  Standards,  61  FR  3280, 
3289  (January  31,  1996)  stating  that  manufacturing 
firms  with  less  than  500  employees  are  considered 
to  be  small  entities.  See  also  U.S.E.P.A.  Office  of 
Solid  Waste  and  Emergency  Response.  Regulatory 
Impact  Analysis  of  Extending  90  Day  Accumulation 
Rule  for  F006  Wastewater  Treatment  Sludges,  May 
22,  1998,  pp.5-10. 
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governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Before  promulgating  an 
EPA  rule  for  which  a  written  statement 
is  needed,  section  205  of  the  UMRA 
generally  requires  EPA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effiective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective, 
or  least  burdensome  alternative,  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  afl^ect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  include  a  federal  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  either  state,  local,  or 
tribal  governments  in  the  aggregate.  The 
rule  would  not  impose  any  federal 
intergovernmental  mandate  because  it 
imposes  no  enforceable  duty  upon  state, 
tribal  or  local  governments.  States, 
tribes  and  local  governments  would 
have  no  compliance  costs  under  this 
rule.  It  is  expected  that  states  will  adopt 
similar  rules,  and  submit  those  rules  for 
inclusion  in  their  authorized  RCRA 
programs,  but  they  have  no  legally 
enforceable  duty  to  do  so.  For  the  same 
reasons,  EPA  also  has  determined  that 
this  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments.  In 
addition,  as  discussed  above,  the  private 
sector  is  not  expected  to  incur  costs 
exceeding  $100  million.  EPA  has 
fulfilled  the  requirement  for  analysis 
under  the  Unfunded  Mandates  Reform 
Act. 

D.  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 


government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  wdth  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  any  written  communications 
from  the  governments,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

For  the  reasons  described  above, 
today's  proposed  rule  would  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  upon  any  state, 
local,  or  tribal  government;  therefore 
Executive  Order  12875  does  not  apply 
to  this  action. 

E.  Executive  Order  13064:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  vdth  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  O^der  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

For  the  reasons  described  above, 
today's  proposed  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 


governments,  nor  does  it  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule.  ' 

F.  Executive  Order  13045  :  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that  (1)  is 
"economically  significant"  as  defined 
under  Executive  Order  12866,  and  (2) 
concerns  an  environmental  health  or 
safety  risk  that  an  agency  has  reason  to 
believe  may  disproportionately  affect 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  planned  rule  on  children; 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 
This  proposed  rule  is  not  subject  to  E.O. 
13045.  because  this  is  not  an 
economically  significant  regulatory 
action  as  defined  by  E.O.  12866.  The 
Agency  does  not  have  reason  to  believe 
the  environmental  health  risks  or  safety 
risks  addressed  by  this  action  concern  a 
disproportionate  risk  to  children. 

Because  this  rulemaking  retains 
current  container  standards  for 
generators  accumulating  hazardous 
wastes  on  site  without  a  permit  (40  CFR 
262.34),  EPA  believes  that  the  extended 
180-day  accumulation  period  will  not 
result  in  increased  exposures  to 
children.  Generators  that  accumulate 
F006  waste  on  site  typically  place  the 
waste  in  containers  such  as  55-gallon 
drums  or  "super  sacks"  (sacks  that  are 
reinforced  woven  resin  and  designed  to 
accommodate  bulk  shipments).  The 
current  container  standards  (40  CFR 
part  265,  Subpart  I)  referenced  in  the 
generator  regulations  (40  CFR  262.34) 
require  that  waste  handlers,  including 
generators,  to  keep  containers  in  good 
condition  (subject  to  remedial  action  if 
leaks  are  found),  have  containers  closed 
during  usage  except  when  adding  or 
removing  waste  and  inspect  the 
containers  at  least  weekly.  In  addition, 
for  these  containers,  waste  handlers  are 
required  under  Subpart  I  to  comply  with 
Subpart  CC  air  emission  standards  for 
containers.  40  CFR  265.178,  265.1087. 
EPA  believes  that  these  container 
requirements  are  protective  to  minimize 
the  likelihood  of  exposure  to  hazardous 
waste  managed  in  these  units. 
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G.  Executive  Order  12898: 
Environmenl  al  Justice 

EPA  is  corimitted  to  addressing 
environment  al  justice  concerns  and  is 
assuming  a  li  >adership  role  in 
environmentpl  justice  initiatives  to 
enhance  environmental  quality  for  all 
populations  n  the  United  States.  The 
Agency's  go^ls  are  to  ensure  that  no 
segment  of  tSe  population,  regardless  of 
race,  color,  rational  origin,  or  income 
bears  dispro]  lortionately  high  and 
adverse  hum  an  health  or  environmental 
impacts  as  a  result  of  EPA's  policies, 
programs,  and  activities,  and  that  all 
people  live  1 1  safe  and  healthful 
environment  s.  In  response  to  Executive 
Order  12898  and  to  concerns  voiced  by 
many  groups  outside  the  Agency,  EPA's 
Office  of  Sol  d  Waste  and  Emergency 
Response  foimed  an  Environmental 
Justice  Task  Force  to  analyze  the  array 
of  environm(fntal  justice  issues  specific 
to  waste  pro|  [rams  and  to  develop  an 
overall  strate  gy  to  identify  and  address 
these  issues  OSWER  Directive  No. 
9200.3-17). 

Today's  pi  oposed  rule  covers  F006 
wastes  from  metal  finishing  operations. 
It  is  not  certi  in  whether  the 
environmeni  al  problems  addressed  by 
this  rule  cou  Id  disproportionately  affect 
minority  or  low-income  communities, 
due  to  the  location  of  some  metal 
finishing  operations.  Metal  finishing 
operations  aie  distributed  throughout 
the  country  and  many  are  located 
within  highl^  populated  areas.  Because 
today's  propjosed  rule  retains 
requirements  for  F006  waste  generators 


to  store  FOOf 


Subpart  ]  tai  ks.  Subpart  I  containers  or 


Subpart  DD 
Agency  does 


waste  in  protective 


;ontainer  buildings,  the 
not  believe  that  today's 

rule  will  increase  risks  from  F006  waste. 

It  is,  therefore,  not  expected  to  have  any 

disproportio  nately  high  adverse  human 
Vironmental  effects  on 
ow-income  communities 

relative  to  atfluent  or  non-minority 

communitie  >. 


H.  Papenvoik  Reduction  Act 

The  Offic<  I  of  Management  and  Budget 
(OMB)  has  a  pproved  the  information 
collection  r«  quirements  contained  in 
this  rule  un(  ler  the  provisions  of  the 
Paperwork  deduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2050-0035.  An 
Information  Collection  Request  (ICR) 
document  hfas  been  prepared  by  EPA 
(ICR  Contro  Number  0820.07)  and  a 
copy  may  b«  i  obtained  from  Sandy 
Farmer  by  mail  at  OP  Regulatory 
Information  Division;  U.S. 
Environmer  tal  Protection  Agency 
(2137);  401  M  St.,  SW.,  Washington,  DC 


20460,  by  e-mail  at 
farmer.sandy@epamail.epa.gov,  or  by 
calling  (202)  260-2740.  A  copy  may  also 
be  downloaded  off  the  internet  at  http:/ 
/www.epa.gov/icr. 

EPA  bielieves  the  changes  in  this 
proposed  rule  to  the  information 
collection  do  not  constitute  a 
substantive  or  material  modification. 
This  proposed  rule  would  not  change 
any  of  the  information  collection 
requirements  that  are  currently 
applicable  to  generators  of  F006  waste 
that  accumulate  the  waste  on  site.  The 
recordkeeping  and  reporting 
requirements  of  this  rule  are  identical  to 
requirements  already  promulgated  and 
covered  under  the  existing  Information 
Collection  Request  (ICR).  There  is  no  net 
increase  in  recordkeeping  and  reporting 
requirements.  As  a  result,  the  reporting, 
notification,  or  recordkeeping 
(information)  provisions  of  this  rule  will 
not  need  to  be  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB)  under  section  3504(b)  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et.  seq. 

The  Agency  estimates  total  projected 
burden  hours  associated  with  the 
information  collection  requirements  of 
this  propped  rule  to  be  approximately 
13.19  hours  per  year  for  each  generator. 
This  is  the  same  burden  associated  with 
the  information  collection  requirements 
for  large  quantity  generators  who 
currently  accimiulate  waste  on  site  for 
less  than  90  days  under  the  existing 
regulations.  These  information 
collection  requirements  include:  (1)  Pre- 
transport  informational  requirements 
specific  to  large  quantity  generators 
(e.g.,  personnel  training,  contingency 
planning  and  emergency  procedures, 
tank  systems,  containment  buildings, 
and  requests  for  extension  of 
accumulation  period);  (2)  air  emission 
standards  for  process  vents;  (3)  air 
emission  standards  for  equipment  leaks; 
and  (4)  record  keeping  and  reporting. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  vahdating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instmctions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 


information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pub  L.  104- 
113,  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities, 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rulemaking  does  not 
involve  technical  standards.  EPA  is  not, 
therefore,  considering  the  use  of  any 
voluntary  consensus  standards.  EPA 
welcomes  comments  on  this  aspect  of 
the  proposed  rulemaking  and, 
specifically,  invites  the  public  to 
identify  potentially-applicable 
voluntary  consensus  standards  and  to 
explain  why  such  standards  should  be 
used  in  this  regulation. 

List  of  Subjects  in  40  CFR  Part  262 

Environmental  protection.  Hazardous 
waste.  Labeling,  Packaging  and 
containers,  Waste  treatment  and 
disposal. 

Dated:  January  22. 1999. 
Carol  M.  Bro%vner, 

Administrator. 

For  reasons  set  forth  in  the  preamble, 
EPA  proposes  to  amend  40  CFR  part  262 
as  follows: 

PART  262— STANDARDS  APPLICABLE 
TO  GENERATORS  OF  HAZARDOUS 
WASTE 

1 .  The  authority  citation  for  part  262 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6906,  6912,  6922- 
6925,  6937,  and  6938. 

2.  In  §  262.34,  add  paragraphs  (g),  (h), 
and  (i)  to  read  as  follows: 

§262.34    Accumulation  time. 
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(g)  A  generator  who  generates 
wastewater  treatment  sludges  from 
electroplating  operations  that  meet  the 
listing  description  for  the  RCRA 
hazardous  waste  code  F006  waste  may 
acciunulate  F006  waste  on  site  for  180 
days  or  less  without  a  permit  or  without 
having  interim  status  provided  that  the 
generator  complies  with  the  following 
requirements: 

fl)  The  generator  has  implemented 
pollution  prevention  practices  that 
reduce  the  volume  or  toxicity  of  the 
F006  waste  or  that  make  it  more 
amenable  for  metals  recovery; 

(2)  The  F006  waste  is  sent  off  site  for 
metals  recovery; 

(3)  No  more  than  16,000  kilograms  of 
F006  waste  is  accumulated  on  site  at 
any  one  time;  and 

(4)  The  F006  waste  is  managed  in 
accordance  with  the  following 
requirements: 

fi)  The  F006  waste  is  placed: 

(A)  In  containers  and  the  generator 
complies  with  subpart  I  of  40  CFR  part 
265;  and/or 

(B)  In  tanks  and  the  generator 
complies  with  subpart  J  of  40  CFR  part 
265,  except  §§  265.197(c)  and  265.200; 
and/or 

(C)  In  containment  buildings  and  the 
generator  complies  with  subpart  DD  of 
40  CFR  part  265,  and  has  placed  its 
professional  engineer  certification  that 
the  building  complies  with  the  design 
standards  specified  in  40  CFR  265.1101 
in  the  facility's  operating  record  prior  to 
operation  of  the  unit.  The  owner  or 
operator  shall  maintain  the  following 
records  at  the  facility: 

(1)  A  written  description  of 
procedures  to  ensure  that  the  F006 
waste  remains  in  the  unit  for  no  more 
than  180  days,  a  written  description  of 
the  waste  generation  and  management 
practices  for  the  facility  showing  that 
they  are  consistent  with  the  180-day 
limit,  and  documentation  that  the 
procedures  are  complied  with;  or 

(2)  Documentation  that  the  unit  is 
emptied  at  least  once  every  180  days. 

(ii)  In  addition,  such  a  generator  is 
exempt  from  all  the  requirements  in 
subparts  G  and  H  of  40  CFR  part  265, 
except  for  §§265.111  and  265.114. 

(iii)  The  date  upon  which  each  period 
of  accumulation  begins  is  clearly 
marked  and  visible  for  inspection  on 
each  container; 

(iv)  While  being  accxmiulated  on  site, 
each  container  and  tank  is  labeled  or 
marked  clearly  with  the  words, 
"Hazardous  Waste;"  and 

(v)  The  generator  complies  with  the 
requirements  for  owners  or  operators  in 
subparts  C  and  D  in  40  CFR  part  265, 
with  40  CFR  265.16,  and  with  40  CFR 
268.7(a)(4). 


(h)  A  generator  who  generates 
wastewater  treatment  sludges  from 
electroplating  operations,  RCRA 
hazardous  waste  code  F006,  and  who 
must  transport  this  waste,  or  offer  this 
waste  for  transportation,  over  a  distance 
of  200  miles  or  more  for  off-site  metals 
recovery  may  acc\imulate  F006  waste  on 
site  for  270  days  or  less  without  a 
permit  or  without  having  interim  status 
provided  that  the  generator  complies 
with  the  requirements  of  paragraph  (g) 
of  this  section. 

(i)  A  generator  who  generates 
wastewater  treatment  sludges  from 
electroplating  operations,  RCRA 
hazardous  waste  code  F006,  who 
acciunulates  F006  waste  on  site  for  more 
than  180  days  (or  for  more  than  270 
days  if  the  generator  must  transport  this 
waste,  or  offer  this  waste  for 
transportation,  over  a  distance  of  200 
miles  or  more)  or  who  accimiulates 
more  than  16,000  kilograms  of  F006 
waste  on  site  is  an  operator  of  a  storage 
facility  and  is  subject  to  the 
requirements  of  40  CFR  parts  264  and 
265  and  the  permit  requirements  of  40 
CFR  part  270  imless  the  generator  has 
been  granted  an  extension  to  the  180- 
day  (or  270-day  if  applicable)  period  or 
the  16,000  kilogram  accimiulation  limit. 
Such  extensions  may  be  granted  by  EPA 
if  F006  waste  must  remain  on  site  for 
longer  than  180  days  (or  270  days  if 
applicable)  or  if  more  than  16,000 
kilograms  of  F006  waste  must  remain  on 
site  due  to  imforeseen,  temporary,  and 
uncontrollable  circumstances.  An 
extension  of  the  accumulation  time  up 
to  30  days  or  the  accumulation  limit  of 
more  than  16,000  kilograms  of  F006 
waste  may  be  granted  at  the  discretion 
of  the  Regional  Administrator  on  a  case- 
by-case  basis. 

|FR  Doc.  99-2323  Filed  1-29-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Part  244 

[FRA  Docket  No.  FRA-1999-4985,  Notice 
No.  2] 

RIN  2130-AB24 

Regulations  on  Safety  Integration 
Plans  Governing  Railroad 
Consolidations,  Mergers,  Acquisitions 
of  Control,  and  Start  Up  Operations; 
Correction 

agency:  Federal  Raifroad 

Administration,  DOT. 

ACTION:  Proposed  rule;  correction. 


SUMMARY:  The  Federal  Raib-oad 
Administration  (FRA)  corrects  the 
docket  niunber  entry  identified  in  the 
proposed  rule  that  was  published  in  the 
Federal  Register  on  December  31, 1998, 
63  FR  72225.  Dec.  31. 1998,  regarding 
Regulations  on  Safety  Integration  Plans 
Governing  Railroad  Consolidations, 
Mergers,  Acquisitions  of  Control,  and 
Start  Up  Operations.  The  previous 
docket  number  for  the  agency's 
proposed  rule  was  "FRA  E>ocket  No. 
SIP-1."  The  new  docket  nimiber  is 
"FRA-1999-4985."  FRA  informs  the 
public  that  it  will  nevertheless  receive 
and  file  comments  from  interested 
persons  in  the  administrative  record  for 
this  rulemaking  action  that  identified 
the  proposed  rule  as  FRA  Docket  No. 
SIP-1.  FRA  also  advises  the  regulated 
community  that  this  notice  does  not 
affect  the  Surface  Transportation 
Board's  (STB  or  Board)  docket  number 
for  comments  on  the  Board's  proposed 
rule  in  the  joint  rulemaking  proceeding. 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Kaplan,  Trial  Attorney,  Office  of  Chief 
Counsel,  FRA,  1120  Vermont  Avenue, 
Mailstop  10,  Washington,  DC  20590 
(telephone:  (202)  493-6053). 

SUPPLEMENTARY  INFORMATION:  On 
December  18, 1998.  FRA  and  the  STB 
issued  a  joint  rule  proposing  regulations 
for  the  development  and 
implementation  of  safety  integration 
plans  (SIPs)  by  railroads  seeking  to      \ 
engage  in  certain  specified  merger,        \ 
consolidation,  or  acquisition  of  control    » 
transactions  with  another  railroad.  63 
FR  72225,  Dec.  31. 1998.  FRA  idenUfied 
the  docket  number  corresponding  to  its 
rulemaking  action  as  "FRA  Docket  No. 
SIP-1"  in  the  caption  and  address 
section  of  the  document.  Due  to 
consolidation  of  FRA 's  docket  facilities 
with  those  of  other  DOT  operating 
administrations  into  a  centralized 
docket  management  system,  however, 
FRA's  docket  numbering  system  has 
changed.  The  central  docket  facility 
styles  dockets  received  in  its  electronic 
docket  system  as,  for  example,  "FRA- 
1999-xxxx."  For  this  reason,  the  docket 
number  assigned  to  FRA's  portion  of  the 
SIP  rule  is  now  "FRA-1999-4985,"  and 
commenters  should  use  this  docket 
number  when  commenting  on  FRA's 
proposed  rule.  (Interested  parties  should 
continue  to  refer  to  STB  Ex  Parte  No. 
574  when  commenting  on  the  Board's 
proposed  rule.)  FRA  will,  however, 
receive  and  docket  comments  filed  by 
interested  persons  responding  to  the 
agency's  proposed  rule  that  identified 
the  action  as  "FRA  Docket  No.  SIP-1." 
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Issued  in  Washington,  DC  on  January  26, 
1999. 

Michael  T.  Haley, 
Deputy  Chief  Opunsel. 
[FR  Doc.  99-2353  Filed  1-29-99;  8:45  am) 
MLUNQ  COOC  4ttO-0»-P 

1 

DEPARTMENT  OF  TRANSPORTATION 

National  Higliway  Traffic  Safety 
Administration 

49  CFR  Part  S71 

[Doclwt  No.  Nl|rrSA-89-5025] 

Federal  Motor  Vehicle  Safety 
Standards  (FMVSS);  Child  Restraint 
Systems 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  U.S. 
Department  of  Transportation  (DOT). 
ACTION:  Request  for  public  comments. 

SUMMARY:  Th^  National  Highway  Traffic 
Safety  Administration  (NHTSA)  is 
conducting  a  review  of  Federal  Motor 
Vehicle  Safetv  Standard  (FMVSS)  No. 
213,  Child  Restraint  Systems,  in  order  to 
determine,  cofeisistent  with  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  and  Section  610  of  the 
Regulatory  Flexibility  Act,  whether  this 
rule '  should  be  maintained  without 
change,  rescinded,  or  modified  in  order 
to  make  it  more  effective  or  less 
burdensome  in  achieving  its  objectives. 
This  review  a|so  is  being  conducted  to 
determine  whether  the  rule  can  become 
more  consistent  with  the  objectives  of 
the  Regulatory  Flexibility  Act  to  achieve 
regulatory  gofls  while  imposing  as  few 
burdens  as  pc^ssible  on  small  entities. 
DATES:  Comments  must  be  received  on 
or  before  April  2, 1999. 
ADDRESSES:  Cpnunents  must  refer  to  the 
docket  number  cited  at  the  beginning  of 
this  notice  and  be  submitted  to  the 
Docket  Management,  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590.  It  is  rejiuested,  but  not  required, 
that  one  original  plus  two  copies  of  the 
comments  be  provided.  The  Docket 
hours  are  frbi^  10:00  a.m.  to  5:00  p.m., 
Monday  throiigh  Friday  (telephone  202- 
366-9324).     ! 

FOR  FURTHER  »<FORMATION  CONTACT:  Nita 
Kavalauskas.  Office  of  Regulatory 
Analysis  and  ^valuation.  Office  of  Plans 
and  Policy,  National  Highway  Traffic 
Safety  Adiministration,  Room  5208,  400 
Seventh  Stree|t,  SW,  Washington.  DC 
20590,  (telephone  202-366-2584.  fax 
202-366-2559). 


'This  document 
"rule"  consistent 
Regulatory  Flexit^l 
September  19, 1 


refers  to  FMVSS  No.  21 3  as  a 
with  Section  610  of  the 
lity  Act,  Public  Law  96-354, 
"  (see  Section  601(2)). 
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SUPPLEMENTARY  INFORMATION:  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  213  (49  CFR  571.213)  ("the  rule") 
specifies  minimum  performance 
requirements  for  child  restraint  systems 
(both  built-in  and  add-on)  used  in  motor 
vehicles  and  aircraft.  The  purpose  of  the 
rule  is  to  reduce  the  number  of  children 
killed  or  injured  in  motor  vehicle  and 
aircraft  crashes.  The  rule  applies  to 
passenger  cars,  multipurpose  passenger 
vehicles,  trucks  and  buses,  and  to  child 
restraint  systems  for  use  in  motor 
vehicles  and  aircraft. 

The  rule  evaluates  the  performance  of 
child  restraint  systems  in  dynamic  tests 
performed  in  a  simulated  30-mph 
frontal  impact  system.  The  rule  tests 
built-in  child  restraints  either  in  the 
specific  vehicles  or  in  the  specific 
vehicle  shell.  Add-on  child  restraint 
systems  are  tested  on  a  standard  test 
seat,  restrained  either  by  a  lap  belt  or  (in 
the  case  of  a  belt  positioning  seat)  by  a 
lap/shoulder  belt.  In  addition,  the  rule 
requires  labeling  both  belt-positioning 
booster  seats  and  shield-type  booster 
seats  to  indicate  which  type  of  belt 
system  (lap  belt  only  or  lap/shoulder 
belt)  can  be  used  with  that  particular 
booster  seat.^ 

The  rule  sets  specific  dimimy  testing 
requirements  by  weight  and  height,  so 
that  an  add-on  or  a  built-in  child 
restraint  recommended  for  a  specific 
weight/height  class  will  be  tested  using 
dummies  representative  of  that  weight/ 
height  class.  The  rule  also  establishes 
other  requirements  for  child  restraints 
with  respect  to  such  factors  as  the 
height  and  width  of  the  seat  back 
surface,  padding  on  surfaces  contacted 
by  the  child's  head,  the  locations  of 
fixed  or  movable  surfaces  in  front  of  the 
seated  child,  belt  buckles  and  their 
releases,  seat  belt  material,  and  labeling 
requirements. 

The  rule  requires  child  restraint 
manufacturers  to  state  on  a  label  the 
heights  and  weights  of  children  for 
whom  the  system  is  designed  to  protect. 
The  rule  also  requires  manufacturers  of 
child  restraints  to  provide  warning 
labels  on  rear-facing  child  restraints  to 
alert  parents  of  the  potential  negative 
consequences  of  using  rear-facing  child 
restraint  systems  in  the  front  seat  of 
vehicles  with  passenger-side  air  bags. 

Also  included  in  the  rule  is  a 
requirement  that  child  restraint 
manufacturers  supply,  at  the  time  of 
sale  of  the  child  restraint,  a  postage-paid 
registration  card  that  the  purchaser  can 
fill  in  with  his/her  name  and  address 


2  The  agency  has  issued  a  proposal  to  standardize 
child  restraint  anchorages.  The  agency  would  prefer 
not  to  receive  comments  on  this  issue  unless  they 
relate  to  small  business  impacts. 


and  mail  back  to  the  manufacturer  so 
that  the  piu-chaser  could  be  notified  in 
the  event  of  a  recall.  Providing  this 
information  on  the  label  allows 
subsequent  owners  of  child  restraints  to 
register  their  restraints  with  the 
manufacturer  so  that  they  can  be 
contacted  in  the  event  of  a  recall. 
Manufacturers  must  record  a  list  or 
maintain  records  of  the  owners  in  a 
form  suitable  for  inspection,  such  as 
computer  information  storage  devices  or 
card  files.  Manufacturers  are  required  to 
retain  the  records  of  owners  for  six  years 
from  the  date  of  manufacture  of  the 
child  restraint.  The  rule  also  requires 
that  each  child  restraint  be  permanently 
labeled  with  the  manufacturer's  address 
or  toll-free  telephone  number  and  the 
U.S.  Government's  Auto  Safety  Hotline 
toll-free  telephone  number. 

At  the  present  time,  NHTSA  has 
selected  FMVSS  No.  213  for  review  in 
accordance  with  the  regulatory  review 
provisions  at  Section  5  of  the  Executive 
Order  12866  on  Regulatory  Planning 
and  Review  (58  FR  51735,  51739,  Oct. 
4,  1993)  and  the  directive  of  Section  610 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

Section  610(a)  of  the  Regulatory 
Flexibility  Act  requires  the  periodic 
review  of  rules  to  determine  which  ones 
have  a  significant  economic  impact  on 
a  substantial  number  of  small 
businesses.  The  agency  determined  in 
August  1998  that  FMVSS  No.  213  (the 
rule)  may  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses  and  pursuant  to  section 
610(c)  is  conducting  this  review  of 
FMVSS  No.  213.  The  purpose  of  the 
review  is  to  determine  whether  the  rule 
should  be  continued  without  change, 
rescinded,  or  amended  to  make  it  more 
effective  or  less  burdensome  in 
achieving  its  objectives,  and  to  bring  it 
into  better  alignment  with  the  objectives 
of  the  Regulatory  Flexibility  Act  to 
achieve  regulatory  goals  while  imposing 
as  little  burden  as  possible  on  small 
entities.  In  the  event  the  Agency 
determines,  based  on  the  results  of  this 
review,  that  the  rule  should  be 
rescinded  or  modified,  appropriate 
rulemaking  will  be  initiated. 

An  important  step  in  the  review 
process  involves  the  gathering  and 
analysis  of  information  from  affected 
parties  about  their  experience  with  the 
rule  and  any  material  changes  in 
circumstances  since  issuance  of  the 
standard.  This  notice  provides  an 
opportunity  for  interested  parties  to 
comment  on  the  continuing  need  for, 
adequacy  or  inadequacy  of.  and  small 
business  impacts  of  the  rule.  Comments 
concerning  the  following  subjects  would 
assist  the  Agency  in  determining 
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whether  to  retain  the  rule  unchanged  or 
to  initiate  rulemaking  for  purposes  of 
revision  or  rescission: 

1.  The  benefits  and  utility  of  the  rule 
in  its  current  form  and,  if  amended,  in 
its  amended  form; 

2.  The  continued  need  for  the  rule; 

3.  The  complexity  of  the  rule; 

4.  Whether  and  to  what  extent  the 
rule  overlaps,  duplicates  or  conflicts 
with  other  Federal,  State,  and  local 
governmental  rules; 

5.  Information  on  any  new 
developments  in  technology,  economic 
conditions,  or  other  factors  affecting  the 
abihty  of  affected  firms  to  comply  with 
the  rule; 

6.  Alternatives  to  the  rule  or  portions 
of  the  rule  that  would  minimize 
significant  impacts  on  small  businesses 
while  achieving  the  objectives  of  the 
National  Highway  Traffic  Safety 
Administration. 

In  essence,  the  agency  would  like  to 
know  what  sections  of  FMVSS  No.  213 
significantly  affect  small  business  costs, 
unnecessarily  affect  costs,  are 
particularly  burdensome  for  small 
entities,  or  could  be  rewritten  to 
minimize  biu^dens  on  small  entities.  In 
addition,  NHTSA  would  like  to  know 
which  sections  of  the  rule  could  be 
written  more  clearly  and  in  plain 
English. 

Comments 

How  do  I  prepare  and  submit 
comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  docimient  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 


attach  necessary  additional  documents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 

How  can  I  be  sure  that  my  comments 
were  received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  yoiir  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  do  I  submit  confidential  business 
information? 

If  you  wish  to  submit  any  infcwmation 
imder  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Coimsel,  NHTSA,  at  the  address  given 
above  xmder  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  should 
submit  two  copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
under  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  ovu-  confidential  business 
information  regulation.  (49  CFR  part 
512.) 

Will  the  agency  consider  late 
comments? 

We  will  consider  all  comments  that 
Docket  Management  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 


DATES.  To  the  extent  possible,  we  will 
also  consider  conunents  that  Docket 
Management  receives  after  that  date. 

How  can  I  read  the  comments  submitted 
by  other  people? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  under  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location. 

You  may  also  see  the  comments  on 
the  Internet.  To  read  the  conunents  on 
the  Internet,  take  the  following  steps: 

1 .  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  (http:// 
dms.dot.gov/). 

2.  On  that  page,  click  on  "search." 

3.  On  the  next  page  (http:// 
dms.dot.gov/search/),  type  in  the  ioui- 
digit  docket  number  shown  at  the 
beginning  of  this  docvmient.  Example:  If 
the  docket  number  were  "NHTSA- 
1998-1234,"  you  would  type  '■1234." 
After  typing  the  docket  number,  cHck  on 
"search." 

4.  On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  the  desired 
comments. 

You  may  download  the  comments. 
However,  since  the  comments  are 
imaged  documents,  instead  of  word 
processing  documents,  the  downloaded 
comments  are  not  word  searchable. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 
William  H.  Walsh, 

Associate  Administrator  for  Plans  and  Policy. 
[FR  Doc.  99-2313  Filed  1-29-99;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Announcement  of  the  Market  Access 
Program  for  Fiscal  Year  1999 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

action:  Notic0. 


SUMMARY:  Thii  i  notice  announces  the 
availability  of  funds  for  the  Fiscal  Year 
1999  Market  i4ccess  Program  (MAP). 

DATES:  All  apblications  must  be 
received  by  5:00  p.m.  Eastern  Standard 
Time.  March  36, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marketing  Operations  Staff,  Foreign 
Agricultiual  Service,  U.S.  Department  of 
Agricultxire,  Stop  1042,  1400 
Independence! Ave.,  SW.,  Washington. 
DC  20250.  (20$)  720-4327. 

SUPPLEMENTAI^  INFORMATION: 
Introduction 

The  Commodity  Credit  Corporation 
(CCC)  announces  that  applications  are 
being  accepted  for  participation  in  the 
Fiscal  Year  1999  MAP.  The  MAP  is 
designed  to  encourage  the  development, 
maintenance,  ind  expansion  of 
commercial  e^iport  markets  for  U.S. 
agricultural  commodities  and  products. 
Cost  share  assistance  is  provided  to 
eligible  applicants  to  implement 
approved  market  development 
programs.  Finincial  assistance  under 
the  MAP  will  be  made  available  on  a 
competitive  basis  and  applications  will 
be  reviewed  against  the  evaluation 
criteria  contained  herein.  The  MAP  is 
administered  By  personnel  of  the 
Foreign  Agriciiltural  Service  (FAS). 

Under  the  MAP,  CCC  enters  into 
agreements  with  eligible  participants  to 
share  the  cost^  of  certain  overseas 
marketing  and  promotion  activities. 
MAP  participaints  may  receive 
assistance  for  f  ither  generic  or  brand 
promotion  activities.  The  MAP 


generally  operates  on  a  reimbursement 
basis. 

Authority 

The  MAP  is  authorized  under  section 
203  of  the  Agricultural  Trade  Act  of 
1978,  as  amended,  and  MAP  regulations 
are  set  forth  in  7  CFR  part  1485. 

Eligible  Applicants 

To  participate  in  the  MAP.  an 
applicant  must  be:  A  nonprofit  U.S. 
agricultural  trade  organization,  a 
nonprofit  state  regional  trade  group  (an 
association  of  State  Departments  of 
Agriculture),  a  U.S.  agricultural 
cooperative,  a  State  agency,  or  a  small- 
sized  U.S.  commercial  entity  (other  than 
a  cooperative  or  producer  association). 

Available  Funds 

$90  million  of  cost-share  assistance 
may  be  obligated  under  this 
announcement  to  eligible  applicants. 

Application  Process 

In  order  to  be  considered  for  the  MAP, 
an  applicant  must  submit  to  FAS 
information  required  by  the  MAP 
regulations  set  forth  in  7  CFR  part  1485. 
The  FAS  administers  various 
agricultural  export  assistance  programs, 
including  the  MAP.  the  Foreign  Market 
Development  Cooperator  (Cooperator) 
Program,  Cochran  Fellowships,  the 
Emerging  Markets  Program.  Section  108. 
Pub.  L.  480  and  several  Export  Credit 
Guarantee  programs.  Organizations 
which  are  interested  in  applying  for 
MAP  funds  are  encouraged  to  submit 
their  requests  using  the  Unified  Export 
Strategy  (UES)  format.  This  allows 
interested  entities  to  submit  a 
consohdated  and  strategically 
coordinated  single  proposal  that 
incorporates  requests  for  funding  and 
recommendations  for  virtually  all  FAS 
marketing  programs,  financial  assistance 
programs,  and  market  access  programs. 
The  suggested  UES  format  encourages 
applicants  to  examine  the  constraints  or 
barriers  to  trade  they  face,  identify 
activities  which  would  help  overcome 
such  impediments,  consider  the  entire 
pool  of  complementary  marketing  tools 
and  program  resources,  and  establish 
realistic  export  goals.  Applicants  are  not 
required,  however,  to  use  the  UES 
format. 

Organizations  can  submit  appUcations 
in  the  UES  format  by  two  methods.  The 
first  allows  an  appUcant  to  submit 
information  directly  to  FAS  through 


data  entry  screens  at  a  specially 
designed  UES  application  Internet  site. 
FAS  highly  recommends  applying  via 
the  Internet,  as  this  format  virtuaUy 
eliminates  paperwork  and  expedites  the 
FAS  processing  and  review  cycle.  Also, 
by  using  the  Internet,  applicants 
currently  participating  in  the  1998  MAP 
will  not  need  to  enter  certain  historical 
information  as  it  will  appear 
automatically  in  the  data  entry  screens. 
Applicants  also  have  the  option  of 
submitting  electronic  versions  (along 
with  two  paper  copies)  of  their 
applications  to  FAS  on  diskette. 

The  Internet-based  application, 
including  the  step-by-step  instructions 
for  its  use.  is  located  at  the  foUowdng 
URL  address:  http://wv^rw. fas.usda.gov/ 
cooperators.html.  Applicants  planning 
to  use  the  Internet-based  system  must 
contact  the  Marketing  Operations  Staff 
of  FAS  at  (202)  720-4327  to  obtain  site 
access  information. 

Applicants  who  choose  to  submit 
applicatiolifs  on  diskette  can  download 
the  UES  handbook,  including  the 
suggested  application  format  and 
instruction,  from  the  following  URL 
address  http://www.fas.usda.gov/mos/ 
ues/imified.html.  A  UES  handbook  may 
also  be  obtained  by  contacting  the 
Marketing  Operations  Staff  at  (202)  720- 
4327. 

All  MAP  applicants,  whether  or  not 
utilizing  the  UES  format  or  applying  via 
the  Internet  or  diskette,  must  also 
submit  by  the  March  26, 1999,  deadline, 
via  hand  deUvery  or  U.S.  mail,  an 
original  signed  certification  statement  as 
specified  in  7  CFR  1485.13(a)(2)(i)(G). 
The  UES  handbook  contains  an 
acceptable  certification  format. 
Incomplete  applications  and 
applications  that  do  not  otherwise 
conform  to  this  announcement  will  not 
be  accepted  for  review. 

Any  organization  which  is  not 
interested  in  applying  for  the  MAP  but 
would  like  to  request  assistance  through 
one  of  the  other  programs  mentioned, 
should  contact  the  Marketing 
Operations  Staff  at  (202)  720-4327. 

Review  Process  and  Allocation  Criteria 

FAS  allocates  funds  in  a  manner  that 
effectively  supports  the  strategic 
decision-making  initiatives  of  the 
Government  Performance  and  Results 
Act  (GPRA)  of  1993.  In  deciding 
whether  a  proposed  project  will 
contribute  to  the  effective  creation, 
expansion,  or  maintenemce  of  foreign 
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markets,  FAS  seeks  to  identify  a  clear, 
long-term  agricultural  trade  strategy  by 
market  or  product  and  a  program 
effectiveness  time  line  against  which 
results  can  be  measured  at  specific 
intervals  using  quantifiable  product  or 
country  goals.  These  performance 
indicators  are  part  of  FAS'  resource 
allocation  strategy  to  fund  applicants 
which  can  demonstrate  performance 
based  on  a  long-term  strategic  plan, 
consistent  with  the  strategic  objectives 
of  the  United  States  Department  of 
Agriculture,  and  address  the 
performance  measurement  objectives  of 
the  GPRA. 

Following  is  a  description  of  the  FAS 
process  for  reviewing  applications  and 
the  criteria  for  allocating  available  MAP 
funds. 

(1)  Phase  1 — Sufficiency  Committee 
Review 

Applications  received  by  the  closing 
date  will  be  reviewed  by  FAS  to 
determine  the  eUgibility  of  the 
applicants  and  the  completeness  of  the 
applications.  These  requirements  appear 
at  §  1485.12  and  §  1485.13  of  the  MAP 
regulations. 

(2)  Phase  2— FAS  Divisional  Review 

Applications  which  meet  the 
application  procediires  will  then  be 
further  evaluated  by  the  applicable  FAS 
Commodity  Division.  The  Divisions  will 
review  each  application  against  the 
criteria  listed  in  §  1485.14  of  the  MAP 
regulations.  The  purpose  of  this  review 
is  to  identify  meritorious  proposals  and 
to  recommend  an  appropriate  funding 
level  for  each  application  based  upon 
these  criteria. 

(3)  Phase  3 — Competitive  Review 

Meritorious  applications  will  then  be 
passed  on  to  the  office  of  the  Deputy 
Administrator,  Commodity  and 
Marketing  Programs,  for  the  purpose  of 
allocating  available  funds  among  the 
applicants.  Applications  which  pass  the 
ENvisional  Review  will  compete  for 
funds  on  the  basis  of  the  following 
evaluation  criteria  (the  number  in 
parentheses  represents  a  percentage 
weight  factor): 

(a)  Applicant's  Contribution  Level  (40) 

•  The  applicant's  4-year  average  share 
(1996-99)  of  all  contributions  (cash  and 
goods  and  services  provided  by  U.S. 
entities  in  support  of  overseas  marketing 
and  promotion  activities  may  be 
considered  in  the  allocation  process  as 
part  of  the  applicant's  contribution  and 
should  be  reported  separately  from  the 
applicant's  contributions)  compared  to 


•  The  appliceint's  4-year  average  share 
(1996-99)  of  the  funding  level  for  all 
MAP  participants. 

(b)  Past  Performance  (30) 

•  The  3-year  average  share  (1996-98) 
of  the  value  of  exports  promoted  by  the 
applicant  compared  to 

•  The  applicant's  2-year  average  share 
(1997-98)  of  the  funding  level  for  all 
MAP  applicants  plus,  for  those  groups 
participating  in  the  Cooperator  program, 
the  2-year  average  share  (1998-99)  of 
Cooperator  marketing  plan  budgets  and 
the  2-year  average  share  (1997-98)  of 
foreign  overhead  provided  for  co- 
location  within  a  U.S.  agricultural 
office; 

(c)  Projected  Export  Goals  (15) 

•  The  total  dollar  value  of  projected 
exports  promoted  by  the  applicant  for 
1999  compared  to 

•  The  applicant's  requested  funding 
level; 

(d)  Accuracy  of  Past  Projections  (15) 

•  Actual  exports  for  1997  as  reported 
in  the  1999  MAP  application  compared 
to 

•  Past  projecti(»is  of  exports  for  1997 
as  specified  in  the  1997  MAP 
appUcation. 

The  Commodity  Divisions' 
recommended  funding  level  for  each 
applicant  is  converted  to  a  percentage  of 
the  total  MAP  funds  available  and 
multiplied  by  the  total  weight  factor  as 
described  above  to  determine  the 
amount  of  funds  allocated  to  each 
applicant. 

Closing  Date  for  Applications 

All  Internet-based  applications  must 
be  properly  submitted  by  5:00  p.m. 
Eastern  Steuidard  Time,  March  26, 1999. 
Signed  certification  statements  also 
must  be  received  by  that  time  at  one  of 
the  addresses  listed  below. 

All  applications  on  diskette  (with  two 
accompanying  paper  copies  and  a 
signed  certification  statement)  and  any 
other  applications  must  be  received  by 
5:00  p.m.  Eastern  Standard  Time,  March 
26, 1999,  at  one  of  the  foUowring 
addresses: 

Hand  Delivery  (including  FedEx, 
DHL,  etc.):  U.S.  Department  of 
Agriculture,  Foreign  Agricultural 
Service,  Marketing  Operations  Staff, 
Room  493  2-S,  14th  and  Independence 
Avenue,  SW.  Washington,  DC  20250- 
1042. 

U.S.  Postal  Delivery:  Marketing 
Operations  Staff,  STOP  1042, 1400 


Independence  Ave.,  SW,  Washington. 
DC  20250-1042. 
Mary  T.  Chambliss, 

Acting  Administrator,  Foreign  A^icuUuml 
Service,  and  Acting  Vice  President, 
Commodity  Credit  Corporation. 

IFR  Doc.  99-2255  Filed  1-29-99;  8:45  am] 

8ILUNC  CODE  3410-1(Ml« 


DEPARTMENT  OF  AGRICULTURE 
Foreign  Agricultural  Service 

RIN  0551-AA26 

Announceineflt  of  tt)e  Foreign  Market 
Development  Cooperator  Program  for 
Fiscal  Year  2000 

AGENCY:  Foreign  Agricultural  Service, 
USD  A. 
ACnON:  Notice. 

SUMMARY:  This  notice  aimounces  the 
availability  of  funds  for  the  Fiscal  Year 
2000  Foreign  Market  Development 
Cooperator  (Cooperator)  Program. 
DATES:  All  applications  must  be 
received  by  5:00  p.m.  Eastern  Standard 
Time,  March  26,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marketing  Operations  Staff,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture,  STOP  1042.  1400 
Independence  Ave.,  SW,  Washington, 
DC  20250-1042.  (202)  720-4327. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Foreign  Agricultural  Service 
(FAS)  announces  that  applications  are 
being  accepted  for  participation  in  the 
Fiscal  Year  2000  Cooperator  program. 
The  program  is  intended  to  create, 
expand,  and  maintain  foreign  markets 
for  United  States  agricultural 
commodities  and  products.  FAS 
administers  the  Cooperator  program  and 
provides  cost  share  assistance  to  eligible 
trade  organizations  to  implement 
approved  market  development 
activities.  Financial  assistance  under 
this  program  will  be  made  available  on 
a  competitive  basis  and  applications 
will  be  reviewed  against  the  evaluation 
criteria  contained  herein. 

Background 

Under  the  Cooperator  program,  FAS 
enters  into  Market  Development  Project 
Agreements  with  nonprofit  U.S.  trade 
organizations.  FAS  enters  into  these 
agreements  with  nonprofit  U.S.  trade 
organizations  that  have  the  broadest 
possible  producer  representation  of  the 
commodity  being  promoted  and  gives 
priority  to  those  organizations  that  are 
nationwide  in  membership  and  scope. 
Program  participants  may  not,  during 
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the  term  of  their  agreements  with  FAS, 
make  export  tales  of  agricultural 
commodities  being  promoted  or  charge 
fees  for  facilitating  export  sales  if 
promotional  activities  designed  to  result 
in  such  sales  are  supported  by 
Cooperator  ptogram  funds. 

Market  Development  project 
Agreements  involve  the  promotion  of 
agricultural  o  )mmodities  on  a  generic 
basis  and,  the  refore,  do  not  involve 
activities  targeted  directly  toward 
individual  consumers.  Approved 
activities  contribute  to  the  maintenance 
or  growth  of  demand  for  the  agricultural 
commodities  and  generally  address 
long-term  foreign  import  constraints  by 
focusing  on  matters  such  as: 

•  Reducing}  infra-structural  or 
historical  maiacet  impediments; 

•  Improving  processing  capabilities; 

•  Modifying  codes  and  standards;  and 

•  Identiryii^g  new  markets  or  new 
applications  dr  uses  for  agricultural 
commodities  tor  products  in  foreign 
markets. 

Authority 

The  Cooperbtor  program  is  authorized 
by  Title  VII  of  the  Agricultural  Trade 
Act  of  1978.  7  U.S.C.  5721.  et  seq. 
Program  regulations  appear  at  7  CFR 
part  1550. 

Application  Process 

To  be  considered,  an  applicant  must 
submit  to  FA^  information  related  to  the 
allocation  criteria  considered  by  FAS  as 
described  in  this  notice.  The  FAS 
administers  various  agricultural  export 
assistance  programs,  including  the 
Cooperator  Program,  the  Market  Access 
Program  (MA?),  Cochran  Fellowships, 
the  Emerging  Markets  Program,  section 
108,  Pub.  L.  4|0  and  several  Export 
Credit  Guarantee  programs. 
OrganizationSjwhich  are  interested  in 
applying  for  CJooperator  program  funds 
are  encourage^  to  submit  their  requests 
using  the  Unified  Export  Strategy  (UES) 
format.  This  a  lows  interested  entities  to 
submit  a  cons(  ilidated  and  strategically 
coordinated  single  proposal  that 
incorporates  requests  for  funding  and 
recommendations  for  virtually  all  FAS 
marketing  programs,  financial  assistance 
programs,  andfrnarket  access  programs. 
The  suggested  UES  format  encourages 
applicants  to  examine  the  constraints  or 
barriers  to  trade  they  face,  identify 
activities  which  would  help  overcome 
such  impedimlents,  consider  the  entire 
pool  of  complf  mentary  marketing  tools 
and  program  resources,  and  establish 
realistic  export  goals.  Applicants  are  not 
required,  howuver,  to  use  the  UES 
format. 

Organizations  can  submit  applications 
in  the  UES  for  nat  by  two  methods.  The 


first  allows  an  applicant  to  submit 
information  directly  to  FAS  through 
data  entry  screens  at  a  specially 
designed  UES  application  Internet  site. 
FAS  highly  recommends  applying  via 
the  Internet,  as  this  format  virtually 
eliminates  paperwork  and  expedites  the 
FAS  processing  and  review  cycle.  Also, 
by  using  the  Internet,  applicants 
currently  participating  in  the  1999 
Cooperator  program  will  not  need  to 
enter  certain  historical  information  as  it 
will  appear  automatically  in  the  data 
entry  screens.  Applicants  also  have  the 
option  of  submitting  electronic  versions 
(along  with  two  paper  copies)  of  their 
applications  to  FAS  on  diskette. 

The  Internet-based  application, 
including  the  step-by-step  instructions 
for  its  use,  is  located  at  the  following 
URL  address:  http://www.fas.usda.gov/ 
cooperators.html.  Applicants  planning 
to  use  the  Internet-based  system  must 
contact  the  Marketing  Operations  Staff 
of  FAS  at  (202)  720-4327  to  obtain  site 
access  information. 

Applicants  who  choose  to  submit 
applications  on  diskette  can  download 
the  UES  handbook,  including  the 
suggested  appUcation  format  and 
instructions,  from  the  following  URL 
address:  http://www.fas.usda.gov/mos/ 
ues/unified.html.  A  UES  handbook  may 
also  be  obtained  by  contacting  the 
Marketing  Operations  Staff  at  (202)  720- 
4327.  Incomplete  applications  and 
applications  that  do  not  otherwise 
conform  to  this  announcement  will  not 
be  accepted  for  review. 

Any  organization  which  is  not 
interested  in  applying  for  the 
Cooperator  program  but  would  like  to 
request  assistance  through  one  of  the 
other  programs  mentioned,  should 
contact  the  Marketing  Operations  Staff 
at  (202)  720-4327. 

Review  Process  and  Allocation  Criteria 

FAS  allocates  funds  in  a  manner  that 
effectively  supports  the  strategic 
decision-making  initiatives  of  the 
Government  Performance  and  Results 
Act  (GPRA)  of  1993.  In  deciding 
whether  a  proposed  project  will 
contribute  to  the  effective  creation, 
expansion,  or  maintenance  of  foreign 
markets,  FAS  seeks  to  identify  a  clear, 
long-term  agricultural  trade  strategy  by 
market  or  product  and  a  program 
effectiveness  time  line  against  which 
results  can  be  measured  at  specific 
intervals  using  quantifiable  product  or 
country  goals.  These  performance 
indicators  are  part  of  FAS  resource 
allocation  strategy  to  fund  applicants 
which  can  demonstrate  performance 
based  on  a  long-term  strategic  plan, 
consistent  with  the  strategic  objectives 
of  the  United  States  Department  of 


Agriculture,  and  address  the 
performance  measurement  objectives  of 
the  GPRA. 

FAS  considers  a  number  of  factors 
when  reviewing  proposed  projects. 
These  factors  include: 

•.  The  ability  of  the  organization  to 
provide  an  experienced  U.S.-based  staff 
with  technical  and  international  trade 
expertise  to  ensure  adequate 
development,  supervision,  and 
execution  of  the  proposed  project; 

•  The  organization's  willingness  to 
contribute  resources,  including  cash  and 
goods  and  services  of  the  U.S.  industry 
and  foreign  third  parties; 

•  The  conditions  or  constraints 
affecting  the  level  of  U.S.  exports  and 
market  share  for  the  agricultural 
commodities  and  products; 

•  The  degree  to  which  the  proposed 
project  is  likely  to  contribute  to  the 
creation,  expansion,  or  maintenance  of 
foreign  markets;  and 

•  The  degree  to  which  the  strategic 
plan  is  coordinated  with  other  private  or 
U.S.  government-funded  market 
development  projects. 

Following  is  a  description  of  the  FAS 
process  for  reviewing  applications  and 
the  criteria  for  allocating  available 
Cooperator  program  funds. 

(1)  Phase  1 — Sufficiency  Committee 
Review 

Applications  received  by  the  closing 
date  will  be  reviewed  by  FAS  to 
determine  the  eligibility  of  the 
applicants  and  the  completeness  of  the 
applications. 

(2)  Phase  2— FAS  Divisional  Review 

Applications  which  meet  the 
application  procedures  wrill  then  be 
further  evaluated  by  the  applicable  FAS 
Commodity  Division.  The  Divisions  will 
review  each  application  against  the 
factors  described  above.  The  purpose  of 
this  review  is  to  identify  meritorious 
proposals  and  to  recommend  an 
appropriate  funding  level  for  each 
application  based  upon  these  factors. 

(3)  Phase  3 — Competitive  Review 

Meritorious  applications  will  then  be 
passed  on  to  the  office  of  the  Deputy 
Administrator,  Commodity  and 
Marketing  Programs,  for  the  purpose  of 
allocating  available  funds  among  the 
applicants.  Applications  which  pass  the 
Divisional  Review  will  compete  for 
funds  on  the  basis  of  the  following 
allocation  criteria  (the  number  in 
parentheses  represents  a  percentage 
weight  factor).  Data  used  in  the 
calculations  for  contribution  levels,  past 
export  performance  and  past  demand 
expansion  performance  will  cover  not 
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more  than  a  6-year  period,  to  the  extent 
such  data  is  available. 

(a)  Contribution  Level  (40) 

•  The  applicant's  6-year  average  share 
(1995-2000)  of  all  contributions 
(contributions  may  include  cash  and 
goods  and  services  provided  by  U.S. 
entities  in  support  of  foreign  market 
development  activities)  compared  to 

•  The  applicant's  6-year  average  share 
(1995-2000)  of  all  Cooperator  marketing 
plan  budgets. 

(b)  Past  ExpOTt  Performance  (20) 

•  The  6-year  average  share  (1994-99) 
of  the  value  of  exports  promoted  by  the 
applicant  compared  to 

•  The  applicant's  6-year  average  share 
(1994-99)  of  all  Cooperator  marketing 
plan  budgets  plus  a  6-year  average  share 
(1993-98)  of  MAP  program  ceiling 
levels  and  a  6-year  average  share  (1993- 
98)  of  foreign  overhead  provided  for  co- 
location  within  a  U.S.  agricultural  trade 
office. 

(c)  Past  Demand  Expansion  Performance 
(20) 

•  The  6-year  average  share  (1994-99) 
of  the  total  value  of  world  trade  of  the 
commodities  promoted  by  the  applicant 
compared  to 

•  The  applicant's  6-year  average  share 
(1994-99)  of  all  Cooperator  marketing 
plan  budgets  plus  a  6-year  average  share 
(1993-98)  of  MAP  program  ceiUng 
levels  and  a  6-year  average  share  (1993- 
98)  of  foreign  overhead  provided  for  co- 
location  within  a  U.S.  agricultural  trade 
office. 

(d)  Future  Demand  Expansion  Goals 
(10) 

•  The  total  dollar  value  of  the 
applicant's  projected  increase  in  world 
trade  of  the  commodities  being 
promoted  by  the  applicant  for  the  year 
.2005  compared  to 

•  The  applicant's  requested  funding 
level. 

(e)  Accuracy  of  Past  Demand  Expansion 
Projections  (10) 

•  The  actual  dollar  value  share  of 
world  trade  of  the  commodities  being 
promoted  by  the  applicant  for  the  year 
1998  compared  to 

•  The  applicant's  past  projected  share 
of  world  trade  of  the  commodities  being 
promoted  by  the  applicant  for  the  year 
1998,  as  specified  in  the  1998 
Cooperator  program  application. 

The  Commodity  Divisions' 
recommended  funding  level  for  each 
applicant  is  converted  to  a  percentage  of 
the  total  Cooperator  program  funds 
available  and  multiplied  by  the  total 
weight  factor  to  determine  the  amount 
of  funds  allocated  to  each  applicant. 


Closing  Date  for  Applications 

All  Internet-based  appUcations  must 
be  properly  submitted  by  5:00  p.m. 
Eastern  Standard  Time,  March  26, 1999. 
Signed  certification  statements  also 
must  be  received  by  that  time  at  cme  of 
the  addresses  listed  below. 

All  applications  on  diskette  (with  two 
accompanying  paper  copies  and  a 
signed  certification  statement)  and  any 
other  applications  must  be  received  by 
5:00  p.m.  Eastern  Standard  Time,  March 
26, 1999,  at  one  of  the  following 
addresses: 

Hand  Delivery  (including  FedEx, 
DHL,  etc.):  U.S.  Department  of 
Agriculture,  Foreign  Agricultural 
Service,  Marketing  Operations  Staff, 
Room  4932-S,  14th  and  Independence 
Avenue,  SW,  Washington,  DC  2025O- 
1042. 

U.S.  Postal  Delivery:  Marketing 
Operations  Staff,  STOP  1042,  1400 
Independence  Ave.,  SW,  Washington, 
DC  20250-1042. 
Mary  T.  Chambliss, 

Acting  Administrator,  Foreign  Agricultural 
Service. 
[FR  Doc.  99-2254  Filed  1-29-99;  8:45  am) 

BILUNQ  CODE  3410-10-M 


DEPARTMENT  OF  AGRICULTURE 


Forest  Service 

Deadman  Creek  Timber  Sales,  ColvHIe 
National  Forest,  Ferry  County, 
Washington 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

summary:  On  November  12,  1996,  the 
Forest  Service,  USDA,  published  a 
Notice  of  Intent  (NOI)  in  the  Federal 
Register  (61  FR  58029-30).  The  notice 
stated  that  the  proposed  action  was  to 
harvest  and  regenerate  timber  for  twenty 
million  board  feet  on  one  or  more 
timber  sales  and  to  construct  and 
reconstruct  roads  in  the  Deadman  Creek 
area.  The  sales  were  to  be  implemented 
in  fiscal  year  1999. 

This  revised  NOI  changes  the  name  of 
this  project  to  "Deadman  Creek 
Ecosystem  Management  Projects"  with 
the  proposed  action  changed  to 
implement  ecosystem  management 
projects  using  timber  sales,  prescribed 
fire,  as  well  as  road  construction, 
reconstruction,  and  road  closure. 

The  revised  proposed  action  includes 
timber  harvest  and  subsequent  post 
harvest  activities  on  approximately 
4,254  acres  with  16.8  miles  of  new  road 
construction  and  13.9  miles  of  road 


reconstruction.  The  initial  timber 
harvest  portion  of  the  project  is  now 
proposed  to  sell  in  fiscal  year  2000. 
Burning  treatments  would  occur  over  a 
seven  year  window  starting  in  calendar 
year  2002. 

The  draft  environmental  impact 
statement  (DEIS)  will  be  tiered  to  the 
Forest  Land  and  Resource  Management 
Plan  as  amended  by  Regional  Forester's 
Forest  Plan  Amendments  for  Eastside 
Forests,  dated  May  24, 1994,  and  )une 
12, 1995.  The  revised  date  of  filing  the 
Draft  EIS  is  April  1999  and  the  revised 
filing  of  the  Final  EIS  is  planned  in 
August  1999. 

DATES:  Comments  concerning  the  scope 
of  the  revised  analysis  should  be 
received  in  writing  by  April  1, 1999. 
ADDRESSES:  Send  written  comments  and 
suggestions  concerning  the  proposed 
project  to  Meredith  Webster,  District 
Ranger,  Kettle  Falls  Ranger  District,  255 
W.  11th  St.,  Kettle  Falls,  WA  99141. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  should  be  directed  to 
Meredith  Webster,  District  Ranger,  Dan 
Len,  Planning  Assistant,  or  Mike  Picard, 
Project  Plarmer,  at  Kettle  Falls  Ranger 
District,  255  W.  11th  St.,  Kettle  Falls, 
WA  99141.  or  call  509-738-6111. 

Dated:  January  20, 1999. 
George  T.  Buckingham, 

Acting  Forest  Supervisor,  Colville  National 

Forest. 

[FR  Doc.  99-2265  Filed  1-29-99;  8:45  am] 

BILUNQ  COM  MIO-II-M 


DEPARTMENT  OF  COMMERCE 

Submission  For  0M6  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Annual  Capital  Expenditures 
Survey. 

Form  Numberis):  ACE-1,  ACE-l(S), 
ACE-l(I),  ACE-2,  ACE-2(I),  ACE-2(B). 
ACE-2(B)(I). 

Agency  Approval  Number:  0607- 
0782. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  114,000  hours. 

Number  of  Respondents:  53,000. 

Avg  Hours  Per  Response:  2  hoiu^s  and 
9  minutes. 

Needs  and  Uses:  The  Census  Bureau 
plans  the  continuing  information 
collection  for  the  1998  Annual  Capital 
Expenditures  Survey  (ACES).  The 
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annual  survejy  collects  data  on  fixed 
assets  and  depreciation,  sales  and 
receipts,  andj  capital  expenditures  for 
new  and  usefi  structures  and 
equipment.  The  ACES  is  the  sole  source 
of  detailed  c()niprehensive  statistics  on 
actual  business  spending  by  domestic, 
private,  nonfarm  businesses  operating  in 
the  United  Sjates.  Business  spending 
data  are  used  to  evaluate  the  quality  of 
estimates  of  gross  domestic  product, 
develop  mon  stary  policy,  analyze 
business  assgt  depreciation,  and 
improve  estiijiates  of  capital  stock  for 
productivity  analysis.  Industry  analysts 
use  these  data  for  market  analysis, 
economic  foifcasting,  identifying 
business  opportunities,  product 
development,  and  business  planning. 

The  major  changes  from  the  previous 
ACES  is  the  collection  of  detailed 
capital  expeniditures  by  type  of  structure 
and  type  of  equipment  for  the  1998 
ACES  from  etaployer  companies  and  the 
collection  of  Information  from  a  sample 
of  potential  niew  (birth)  single- 
establishmen^  businesses  concerning 
their  businesi  expenditures.  Beginning 
with  the  199^  ACES,  type  of  structures 
and  type  of  equipment  data  will  be 
collected  together  once  every  five  years. 
These  data  are  critical  to  evaluate  the 
comprehensiyeness  of  capital 
expenditures  statistics  collected  in  years 
for  which  type  of  structures  and 
equipment  datail  are  not  collected.  The 
detailed  structures  data  will  provide  a  5- 
year  benchmark  for  estimates  of  new 
construction  put  in  place.  The  detailed 
equipment  data  will  provide  a  periodic 
measure  of  e»)enditiues  by  type  of 
equipment  anld  assist  in  evaluating 
estimates  of  Producer's  Durable 
Equipment  inj  nonresidential  fixed 
investment,    i 

We  plan  to  pollect  business 
investment  in(formation  from  a  sample 
of  7,000  potential  new  single- 
establishinent  businesses  in  order  to 
determine  the  chronology  of  events  that 
relate  to  the  start-up  of  businesses  with 
employees.  T^is  research  is  extremely 
important  bedause  we  believe 
businesses  mike  capital  expenditures 
before  hiring  Employees  or  paying 
payroll  taxes,  .and  these  expenditures 
may  not  be  fully  reflected  in  the  ACES 
estimates.  This  research  will  allow  us  to 
estimate  the  apiount  (if  any)  of  capital 
expenditures  lot  currently  captured  in 
the  ACES. 

Affected  Piiblic:  Businesses  or  other 
for-profit  organizations.  Not-for-profit 


institutions. 
Frequency: 
Respondent 


i\nnually. 

s  Obligation:  Mandatory. 


Sections  182, 


Legal  Authority:  Title  13  USC, 


224.  and  225. 


OMB  Desk  Officer:  Nancy  Kirkendall, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
room  5327, 14th  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Nancy  Kirkendall,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington.  DC  20503. 

Dated:  January  25,  1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  99-2330  Filed  1-29-99;  8:45  ami 
BILUNG  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Economics  and  Statistics 
Administration 

Secretary's  2000  Census  Advisory 
Committee 

AGENCY:  Economics  and  Statistics 

Administration,  Department  of 

Conunerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended  by  Pub.  L.  94-409, 
Pub.  L.  96-523,  and  Pub.  L.  97-375),  we 
are  giving  notice  of  a  meeting  of  the 
Commerce  Secretary's  2000  Census 
Advisory  Committee.  The  Committee 
will  discuss  with  the  Secretary  of 
Commerce  its  recommendations  for 
Census  2000  based  on  its  review  and 
evaluation  of  Dress  Rehearsal  plans  and 
operations.  Last  minute  changes  to  the 
schedule  are  possible,  and  they  could 
prevent  us  from  giving  advance  notice. 
DATES:  On  Friday,  February  19, 1999, 
the  meeting  will  begin  at  9  a.m.  and 
adjoiuTi  at  approximately  2  p.m. 
ADDRESSES:  The  meeting  will  take  place 
at  the  Embassy  Suites  Hotel,  1900 
Diagonal  Road,  Alexandria,  VA  22314. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maxine  Anderson-Brown,  Committee 
Liaison  Officer,  Department  of 
Commerce,  Bureau  of  the  Census,  Room 
1647,  Federal  Building  3,  Washington, 
ex:  20233;  telephone  301-457-2308, 
TDD  301-457-2540. 
SUPPLEMENTARY  INFORMATION:  The 
Committee  is  composed  of  a  Chair,  Vice- 
Chair,  and  up  to  35  member 
organizations,  all  appointed  by  the 


Secretary  of  Commerce.  The  Committee 
will  consider  the  goals  of  Census  2000 
and  user  needs  for  information  provided 
by  that  census.  The  Committee  v«ll 
provide  an  outside  user  perspective 
about  how  operational  planning  and 
implementation  methods  proposed  for 
Census  2000  will  realize  those  goals  and 
satisfy  those  needs.  The  Committee 
shall  consider  all  aspects  of  the  conduct 
of  the  2000  Census  of  Population  and 
Housing  and  shall  make 
recommendations  for  improving  that 
census. 

A  brief  period  will  be  set  aside  at  the 
meeting  for  public  comment.  However, 
individuals  with  extensive  statements 
for  the  record  must  submit  them  in 
writing  to  the  Commerce  Department 
official  named  above  at  least  three 
working  days  prior  to  the  meeting. 
Seating  is  available  to  the  public  on  a 
first-come,  first-served  basis. 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
Census  Bureau  Committee  Liaison 
Officer  on  301-457-2308,  TDD  301- 
457-2540. 

Dated:  January  26, 1999. 
Robert  J.  Shapiro, 

Under  Secretary  for  Economic  Affairs, 
Economics  and  Statistics  Administration. 
(FR  Doc.  99-2331  Filed  1-29-99;  8:45  am] 

BILUNO  CODE  351(M)7-M 


DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  Administration 

Initiation  of  Five- Year  (Sunset) 
Reviews 

AGENCY:  Import  Administration. 
Intemationai  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Initiation  of  Five- Year 
("Sunset")  Reviews 

SUMMARY:  In  accordance  with  section 
751(c)  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  the  Department  of 
Commerce  ("the  Department")  is 
automatically  initiating  five-year 
("sunset")  reviews  of  tlbe  antidumping 
and  countervailing  duty  orders  listed 
below.  The  Intemationai  Trade 
Commission  ("the  Commission")  is 
publishing  concurrently  with  this  notice 
its  notices  of  Institution  of  Five-Year 
Reviews  covering  these  same  orders. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  G.  Skinner,  Scott  E.  Smith,  or 
Martha  V.  Douthit,  Office  of  Policy, 
Import  Administration,  Intemationai 
Trade  Administration,  U.S.  Department 
of  Commerce,  at  (202)  482-1560,  (202) 
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482-6397  or  (202)  482-3207, 
respectively,  or  Vera  Libeau,  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  at  (202)  205-3176. 
SUPPLEMENTARY  INFORMATION: 


Initiation  of  Reviews 

In  accordance  with  19  CFR  351.218 
(see  Procedures  for  Conducting  Five- 
year  ("Sunset")  Reviews  of 


Antidumping  and  Countervailing  Duty 
Orders.  63  PR  13516  (March  20.  1998)), 
we  are  initiating  sunset  reviews  of  the 
following  antidumping  and 
countervailing  duty  orders: 


DCX;  Case  No. 


ITC 
Case  No. 


Country 


Product 


A-570-506  . 
A-201-504  . 
A-583-508  . 
C-201-605  . 
A-580-601  . 

C-580-602. 

C-583-604. 

A-583-603  . 

C-421-601  , 

A-301-602  . 
A-331-602  . 
C-337-601  . 
A-337-602 
A-779-602 
A-201-601  , 
C-333-601 

C-351-604 
A-351-603 
A-1 22-601 
A-5a0-603 
C^27-603 
A-427-602 
A-428-602 
A-H475-601 
A-401-601 
A-588-704 
A-421-701 


A-298 
A-297 
A-299 
C-265 
A-304 

C-267 

C-268 

A-305 

0-278 

A-329 
A-331 
C-276 
A-328 
A-332 
A-333 
C3-18 

C-269 
A-311 
A-312 
A-315 
C-270 
A-313 
A-317 
A-314 
A-316 
A-379 
A-380 


China,  PR  ... 

Mexico 

Taiwan  

Mexico 

Soutti  Korea 

South  Korea 

Taiwan  

Taiwan  

Netherlands 

ColomtMa  .... 

Ecuador 

Chile 

Chile 

Kenya 

Mexico 

Peru  

Brazil 

Brazil  

Canada  

South  Korea 

France 

Frarxie 

Germany 

Italy  

Sweden 

Japan  

Netherlands 


Procelain-orvsteel  cook- 
ing ware. 

Porceiain-oo-steel  cook- 
ing ware. 

Porcelain-orvsteel  cook- 
ing ware. 

Procelain-orvsteel  cook- 
ing ware. 

Top-of-the-stove  stain- 
less steel  cooking 
ware. 

Top-of-the-stove  stain- 
tess  steel  cooking 
ware. 

Top-of-ttie-stove  stain- 
less steel  cooking 
ware. 

Top-of-the-stove  stain- 
less steel  cooking 
ware. 

Standard  chrysarv 
the  moms. 

Fresh  cut  flowers. 

Fresh  cut  flowers. 

Standard  camatkxis. 

Standard  camatk>ns. 

Standard  can>atkxis. 

Fresh  cut  flowers. 

Pompon  chrysarv 
themums. 

Brass  sheet  &  sthp. 

Brass  sheet  &  strip. 

Brass  sheet  &  strip. 

Brass  sheet  &  strip. 

Brass  sheet  &  strip. 

Brass  sheet  &  strip. 

Brass  sheet  &  strip. 

Brass  sheet  &  strip. 

Brass  sheet  &  strip. 

Brass  sheet  &  strip. 

Brass  sheet  &  strip. 


Statute  and  Regulations 

Pursuant  to  sections  751(c)  and  752  of 
the  Act,  an  antidumping  ("AD")  or 
countervaiUng  duty  ("CVD")  order  will 
be  revoked, or  the  suspended 
investigation  will  be  terminated,  unless 
revocation  or  termination  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  (1)  dumping  or  a 
countervailable  subsidy,  and  (2) 
material  injury  to  the  domestic  industry. 

The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Counteivailing  Duty  Orders,  63  PR 
13516  (March  20, 1998)  {"Sunset 
Regulations").  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 


sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  PR  18871 
(April  16,  1998)  ("Sunset  Policy 
Bulletin"). 

Filing  Information 

As  a  courtesy,  we  are  making 
information  related  to  sunset 
proceedings,  including  copies  of  the 
Sunset  Regulations  and  Sunset  Policy 
Bulletin,  the  Department's  schedule  of 
sunset  reviews,  case  history  information 
(e.g.,  previous  margins,  duty  absorption 
determinations,  scope  language,  import 
volumes),  and  service  lists,  available  to 
the  pubUc  on  the  Department's  simset 


internet  website  at  the  following 
address:  http://www.ita.doc.gov/ 

import admin/records/sunset/.  All 

submissions  in  the  sunset  review  must 
be  filed  in  accordance  with  the 
Department's  regulations  regarding 
format,  translation,  service,  and 
certification  of  documents.  These  rules 
can  be  found  at  19  CFR  351.303  (1998). 
Also,  we  suggest  that  parties  check  the 
Department's  sunset  website  for  any 
updates  to  the  service  list  before  filing 
any  submissions.  We  ask  that  parties 
notify  the  Department  in  writing  of  any 
additions  or  corrections  to  the  list.  We 
also  would  appreciate  written 
notification  if  you  no  longer  represent  a 
party  on  the  service  list. 

BecausejdeadUnes  in  a  sunset  review 
are,  in  many  instances,  very  short,  we 
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urge  intereste  d  parties  to  apply  for 
access  to  pro]  )rietary  information  under 
administrative  protective  order  ("APO") 
immediately  ollowing  publication  in 
the  Federal  Rtegister  of  the  notice  of 
initiation  of  tjie  sunset  review.  The 
Department's! regulations  on  submission 
of  proprietar)|  information  and 
eligibility  to  ijeceive  access  to  business 
proprietary  information  under  APO  can 
be  found  at  1$  CFR  351.304-306  (see 
Antidumpin^and  Countervailing  Duty 
Proceedings:  Administrative  Protective 
Order  Procedures;  Procedures  for 
Imposing  SaHftions  for  Violation  of  a 
Protective  Order,  63  FR  24391  (May  4, 
1998)).  I 

Information  Required  from  Interested 
Parties  j 

Domestic  iiiterested  parties  (defined 
in  19  CFR  35|l02  (1998))  wishing  to 
participate  in  the  sunset  review  must 
respond  not  liter  than  15  days  after  the 
date  of  pubhcBtion  in  the  Federal 
Register  of  the  notice  of  initiation  by 
filing  a  notice]  of  intent  to  participate. 
The  required  Contents  of  the  notice  of 
intent  to  participate  are  set  forth  in  the 
Sunset  Regulations  at  19  CFR 
351.218(d)(l)^i).  In  accordance  with  the 
Sunset  Regulations,  if  we  do  not  receive 
a  notice  of  intent  to  participate  fi-om  at 
least  one  domjestic  interested  party  by 
the  15-day  defdline,  the  Department 
will  automatically  revoke  the  order 
without  further  review. 

If  we  receive  a  notice  of  intent  to 
participate  fropi  a  domestic  interested 
party,  the  Surteet  Regulations  provide 
that  all  partiek  wishing  to  participate  in 
the  sunset  review  must  file  substantive 
responses  not  hater  than  30  days  after 
the  date  of  publication  in  the  Federal 
Register  of  thq  notice  of  initiation.  The 
required  contents  of  a  substantive 
response  are  sfet  forth  in  the  Sunset 
Regulations  atj  19  CFR  351.218(d)(3). 
Note  that  certain  information 
requirements  differ  for  foreign  and 
domestic  parties.  Also,  note  that  the 
Department's  Information  requirements 
are  distinct  fnlm  the  International  Trade 
Commission'sjinformation 
requirements.  jPlease  consult  the  Sunset 
Regulations  for  information  regarding 
the  Department's  conduct  of  simset 
reviews.'  Plea$e  consult  the 
Department's  ^ulations  at  19  CFR  part 
351  (1998)  for  definitions  of  terms  and 
for  other  geneial  information  concerning 


Fpirt, 


'  A  number  of 
interim-Gnal  regu 
for  rebuttals  to  sul^tantive 
initiation  (Sunset 
351.218(d)(4)).  As 
(1998),  the  Departiient 
requests  for  extens  Ion 
based  up>on  a  shov  ing 


ies  commented  that  these 
tions  provided  insufficient  time 
responses  to  a  notice  of 
iegulations.  19  CFR 
provided  in  19  CFR  351.302(b) 
will  consider  individual 
of  that  Hve-day  deadline 
of  good  cause. 


antidumping  and  countervailing  duty 
proceedings  at  the  Department. 

This  notice  of  initiation  is  being 
published  in  accordance  with  section 
751(c)  of  the  Act  and  19  CFR  351.218(c). 

Dated:  January  22, 1999. 
Robert  LaRussa, 

Assistant  Secretary  for  Import  Administration 
[FR  Doc.  99-2350  Filed  1-29-99;  8:45  am) 

BILUNQ  CODE  3510-O&-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-67(X-806] 

Silicon  Metal  From  the  People's 
Republic  of  China:  Initiation  of  New 
Shipper  Antidumping  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of  new 
shipper  antidumping  administrative 
review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  a  request 
fi-om  Zunyi  Titanium  Plant  (ZTP)  to 
conduct  a  new  shipper  administrative 
review  of  the  antidumping  duty  order 
on  silicon  metal  fi-om  the  People's 
Republic  of  China  (PRC),  which  has  a 
June  anniversary  date.  In  accordance 
with  the  Department's  current 
regulations,  we  are  initiating  this 
administrative  review. 
EFFECTIVE  DATE:  February  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Nulman  or  Maureen  Flannery, 
AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482^052  or  (202)  482- 
3020,  respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  current 
regulations,  codified  at  19  CFR  part  351, 
62  FR  27296  (1998). 

Background 

On  December  7, 1998,  the  Department 
received  a  timely  request,  in  accordance 


with  section  751(a)(2)(B)  of  the  Act.  and 
section  351.214(c)  of  the  Department's 
regulations,  for  a  new  shipper  review  of 
this  antidumping  duty  order  which  has 
a  June  anniversary  date. 

Initiation  of  Review 

In  its  December  7, 1998  request  for 
review,  ZTP  certified  that  it  did  not 
export  the  subject  merchandise  to  the 
United  States  during  the  period  of 
investigation  (POI),  and  that  it  is  not 
affiliated  with  emy  company  which 
exported  subject  merchandise  to  the 
United  States  during  the  POI.  ZTP  also 
certified  that  its  export  activities  are  not 
controlled  by  the  central  government  of 
the  PRC.  Pursuant  to  the  Department's 
regulations  at  19  CFR  351.214(b)(2)(iv). 
ZTP  submitted  documentation 
establishing  the  date  on  which  the 
merchandise  was  first  entered  for 
consumption  in  the  United  States,  the 
volume  of  that  shipment,  and  the  date 
of  first  sale  to  an  unaffiliated  customer 
in  the  United  States. 

In  accordance  with  section 
751(a)(2)(B)  and  19  CFR  351.214(d),  we 
are  initiating  a  new  shipper  review  of 
the  antidumping  duty  order  on  siUcon 
metal  from  the  PRC.  We  intend  to  issue 
the  final  results  of  this  review  no  later 
than  270  days  fit)m  the  publication  of 
this  notice. 

The  standard  period  of  review  (POR) 
in  a  new  shipper  review  initiated  in  the 
month  immediately  following  the 
semiannual  anniversary  month  is  the 
six-month  period  immediately 
preceding  the  semiaimual  anniversary 
month.  Therefore,  the  POR  for  this  new 
shipper  review  is  June  1,  1998  through 
November  30,  1998. 

Concurrent  with  publication  of  this 
notice  and  in  accordance  with  CFR 
351.214(e),  we  will  instruct  the  U.S. 
Customs  Service  to  allow,  at  the  option 
of  the  importer,  the  posting  of  a  bond  or 
security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  merchandise  exported 
by  the  company  listed  above,  imtil  the 
completion  of  the  review. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  order  in 
accordance  with  19  CFR  351.305  and 
351.306. 

This  initiation  and  notice  are  in 
accordance  with  section  751(a)  of  the 
Act  (19  U.S.C.  1675(a))  and  19  CFR 
351.214. 

Dated:  January  25, 1999. 
Richard  W.  Moreland, 

Acting  Assistant  Secretary 
for  Import  Administration. 
(FR  Doc.  99-2347  Filed  1-29-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Ames  Laboratory,  Et  Al.  Notice  of 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  98-057.  Applicant: 
Ames  Laboratray,  U.S.  Department  of 
Energy,  Ames,  LA  50011-3020. 
Instrument:  Auger  Microprobe,  Model 
JAMP-7800F.  Manufacturer:  JEOL  Ltd., 
Japan. 

Intended  Use:  See  notice  at  63  PR 
65751,  November  30, 1998. 

Reasons:  The  foreign  instrument 
provides  highest  energy  resolution  of 
0.05%  with  1.0  nm  for  seccndary 
electroQS  and  35nm  for  Auger  analysis. 
Advice  received  from:  National  Institute 
of  Standards  and  Technology,  January 
13, 1999. 

Docket  Number:  98-063.  Applicant: 
University  of  Maryland,  College  Park, 
MD  20742.  Instrument:  Electron 
Microprobe,  Model  JXA-8900R. 
Manufacturer:  JEOL  Ltd.,  Japan. 
Intended  Use:  See  notice  at  63  PR 
69264,  December  16,  1998.  Reasons: 
The  foreign  instrument  provides 
characterization  of  elemental 
composition  and  structvu«  in  siu*faces 
with  resolution  down  to  1  Mm.  Advice 
received  from:  National  Institute  of 
Standards  and  Technology,  January  13, 
1999. 

The  National  Institute  of  Standards 
and  Technology  advises  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  appUcant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  for  the  intended  use  of 
each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 


scientific  value  to  either  of  the  foreign 

instruments. 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 

[FR  Doc.  99-2348  Filed  1-29-99;  8:45  am] 

BILUNO  COOE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  an  instrument  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instrument 
shown  below  is  intended  to  be  used,  is 
being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Application  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC. 

Docket  Number:  98-067.  Applicant: 
Johns  Hopkins  University,  3400  N. 
Charles  Street,  Baltimore,  MD  21218. 
Instrument:  Electron  Microscope,  Model 
CM300.  Manufacturer:  PhiUps,  The 
Netherlands.  Intended  Use:  The 
instnunent  will  be  used  in  an  electron 
microscopy  laboratory  that  has  been 
designed  to  benefit  researchers  in 
biomedical  engineering,  chemical 
engineering,  chemistry,  earth  and 
planetary  sciences,  environmental 
engineering,  matenals  science  and 
engineering,  mechanical  engineering 
and  physics.  Examples  of  specific 
research  projects  which  will  be 
conducted  include:  (a)  Processing  and 
characterization  of  nanoscale  materials, 
(b)  dislocation  of  core  structures  in 
intermetallic  alloys,  (c)  environmental 
chemistry,  (d)  development  and 
characterization  of  rare-earth 
magnetostictive  materials,  (e)  nanoscale 
observations  of  porous  semiconductors, 
(f)  identification  of  failure  mechanisms 
in  materials  with  applications  to 
manufacturing  processes  and  (g) 
investigations  in  crystal  chemistry  and 
geochemistry.  In  addition,  the 
instrument  will  be  used  to  supplement 
and  expand  course  offerings  on  electron 
microscopy,  especially  analytical  based 
electron  microscopy.  AppUcation 


accepted  by  Commissioner  of  Customs: 

January  4,  1999. 

Frank  W.  Crael, 

Director,  Statutory  Import  Programs  Staff. 

[FR  Doc.  99-2349  Filed  1-29-99;  8:45  am] 

WLUNQ  COOE  WIO-OS-^ 

DEPARTMENT  OF  COMMERCE 
Intemational  Trade  Administration 

Export  Trade  Certificate  of  Review 

action:  Notice  of  application. 

SUIMMARY:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
Intemational  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  for  an  Export  Trade 
Certificate  of  Review.  This  notice 
summarizes  the  conduct  for  which 
certification  is  sought  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  issued. 
FOR  FURTHER  INFORIKWTtON  CONTACT: 
Morton  Schnabel,  Director,  Office  of 
Export  Trading  Company  Affairs, 
Intemational  Trade  Administration, 
(202)  482-5131.  This  is  not  a  toll-&«e 
niunber. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  pubUsh  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
If  the  comments  include  any  privileged 
or  confidential  business  information,  it 
must  be  clearly  marked  and  a 
nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five 
copies,  plus  two  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
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Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Rpom  1104H.  Washington, 
DC  20230.  Infbrmation  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5 
U.S.C.  552).  However,  nonconfidential 
versions  of  th^  comments  will  be  made 
available  to  the  applicant  if  necessary 
for  determining  whether  or  not  to  issue 
the  certificate!  Comments  should  refer 
to  this  application  as  "Export  Trade 
Certificate  of  ileview,  appUcation 
number  99-00001."  A  summary  of  the 
application  follows: 

Summary  of  t|ie  Application 

Applicant:  C-Shoie  International, 
1102  Brand  Blvd,  Suite  63,  Glendale, 
Cahfomia  91202. 

Contact;  Jacques  Issac,  OwneiNExport 
Manager. 

Telephone:  818)  909-4654. 

Application  No.:  99-00001. 

Date  Deemed  Submitted:  January  20, 
1999. 

Members  (ii.  addition  to  applicant); 
None. 

C-Shore  Int«  mational,  an  Export 
Intermediary,  ;eeks  a  Certificate  to  cover 
the  following  $pecific  Export  Trade, 
Export  Markets,  and  Export  Trade 
Activities  and  {Methods  of  Operations. 


Export  Trade 

1.  Products 
All  product^. 

2.  Services 
All  services 

3.  Technology  Rights 

Technology  ilights,  including,  but  not 
limited  to,  patents,  trademarks, 
copyrights  and  trade  secrets  that  relate 
to  Products  and  Services. 

4.  Export  Trad  s  Facilitation  Services  (as 
They  Relate  to  the  Export  of  Products, 
Services  and  7  echnology  Rights) 

Export  Trad(  (  Facilitation  Services, 
including,  but  not  limited  to: 
professional  s€  rvices  in  the  areas  of 
government  re  ations  and  assistance 
with  state  and  Federal  export  programs; 
foreign  trade  aiid  business  protocol; 
consulting;  market  research  and 
analysis;  colle(Jtion  of  information  on 
trade  opportunities;  marketing; 
negotiations;  jcint  ventures;  shipping 
and  export  management;  export 
licensing;  advertising;  docimientation 
and  services  related  to  compliance  with 
customs  requii  ements;  insurance  and 
financing;  bonding;  warehousing;  export 
trade  promotion;  trade  show 
exhibitions;  or  >anizational 
development;  i  nanagement  and  labor 
strategies;  tranjfer  of  technology; 


transportation;  and  facilitating  the 
formation  of  shippers'  associations. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Colimibia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

C-Shore  International  may: 

1.  Provide  emd/or  arrange  for  the 
provision  of  Export  Trade  Facilitation 
Services; 

2.  Engage  in  promotion  and  marketing 
activities  and  collect  and  distribute 
information  on  trade  opportimities  in 
the  Export  Markets; 

3.  Enter  into  exclusive  and/or  non- 
exclusive agreements  with  distributors, 
foreign  buyers,  and/or  sales 
representatives  in  Export  Markets; 

4.  Enter  into  exclusive  or  non- 
exclusive licensing,  and/or  sales 
agreements  with  Suppliers,  £xport 
Intermediaries,  or  other  persons  for  the 
transfer  of  title  to  Products,  Services, 
and/or  Technology  Rights  in  Export 
Markets; 

5.  Allocate  export  orders  among 
suppliers; 

6.  Allocate  the  sales,  export  orders 
and/or  divide  Export  Markets,  among 
Suppliers,  Export  Intermediaries,  or 
other  persons  for  the  sale,  licensing  and/ 
or  transfer  of  title  to  Products,  Services, 
and/or  Technology  Rights; 

7.  Establish  the  price  of  Products, 
Services,  and  or  Technology  Rights  for 
sale  and/or  hcensing  in  Export  Markets; 
and 

8.  Negotiate,  enter  into,  and/or 
manage  licensing  agreements  for  the 
export  of  Technology  Rights. 

Definitions 

1.  Export  Intermediary  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

2.  Supplier  means  a  person  who 
produces,  provides,  or  sells  a  Product 
and/or  Service. 

Dated:  January  26, 1999. 

Morton  Schnabel, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  99-2258  Filed  1-29-99;  8:45  am] 

BILLING  CODE  3S10-OR-M 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  981228327-6327-01] 

Proposed  Voluntary  Product  Standard 
DOC  PS  20-99  "American  Softwood 
Lumber  Standard" 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACnON:  Notice. 

SUMMARY:  This  is  to  advise  the  public 
that  the  National  Institute  of  Standards 
and  Technology  (NIST)  is  distributing  a 
proposed  revision  of  Voluntary  Product 
Standard  DOC  PS  20-94  "American 
Softwood  Limiber  Standard,"  for  review 
and  comment,  DOC  PS  20-94  serves  the 
procurement  and  regulatory  needs  of 
numerous  federal,  state,  and  local 
government  agencies  by  providing  for 
uniform,  industry-wide  grade-marking 
and  inspection  requirements  for 
softwood  lumber.  The  proposed 
revision,  DOC  PS  20-99  "American 
Softwood  Lumber  Standard,"  has  been 
developed  and  is  being  processed  in 
accordance  with  the  provisions  of  the 
"Procedures  for  the  Development  of 
Voluntary  Product  Standards"  of  the 
Department  of  Commerce  (15  CFR  Part 
10;  as  amended;  published  June  20, 
1986). 

DATES:  Written  comments  regarding  the 
proposed  revision,  DOC  PS  20-99, 
should  be  submitted  to  the  Technical 
Standards  Activities  Program,  NIST,  by 
no  later  than  April  19,  1999. 
ADDRESSES:  Requests  for  copies  of  the 
proposed  revision,  DOC  PS  20-99,  and 
written  comments  on  the  proposed 
revision  should  be  submitted  to  the 
Technical  Standards  Activities  Program, 
NIST,  100  Bureau  Drive  Stop  2150, 
Gaithersburg,  MD  20899-2150.  The  text 
of  the  proposed  revision,  DOC  PS  20-99 
(including  a  copy  of  DOC  PS  20-94  that 
has  been  marked  up  to  show  proposed 
changes  to  the  standard),  may  be  viewed 
on  the  World  Wide  Web  (as  an  Adobe 
Acrobat  File)  by  clicking  onto  the  "DOC 
Voluntary  Product  Standards  Program" 
at  the  web  site:  http://ts.nist.gov/tsap. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  M.  Meigs,  Technical  Standards 
Activities  Program,  National  Institute  of 
Standards  and  Technology,  telephone: 
301-975-4025;  fax:  301-926-1559,  e- 
mail:  barbara.meigs@nist.gov. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  revision,  EXX  PS  20-99 
"American  Softwood  Lumber 
Standard,"  was  developed  by  the 
American  Lumber  Standard  Committee, 
the  Standing  Committee  for  DOC  PS  20- 
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94.  The  Committee  has  responsibility 
for  maintaining  and  interpreting  the 
standard  and  is  composed  of 
representatives  of  producers, 
distributors,  consumers,  and  others  with 
an  interest  in  the  standard. 

DOC  PS  20-94  estabhshed  standard 
sizes  and  requirements  for  developing 
and  coordinating  the  lumber  grades  of 
the  various  species  of  softwood  lumber, 
the  assignment  of  design  values,  and  the 
preparation  of  grading  rules  applicable 
to  each  species.  Its  provisions  include 
implementation  of  the  Standard  through 
an  accreditation  and  certification 
program;  establishment  of  principal 
trade  classifications  and  lumber  sizes 
for  yard,  structural,  factory/shop  use; 
classification,  measurement,  grading 
and  grade-marking  of  lumber; 
definitions  of  terms  and  procedures  to 
provide  a  basis  for  the  use  of  uniform 
methods  in  the  grading  inspection, 
measurement  and  description  of 
softwood  lumber;  commercial  names  of 
the  principal  softwood  species; 
definitions  of  terms  used  in  describing 
standard  grades  of  lumber;  and 
commonly  used  industry  abbreviations. 
The  Standard  also  includes  the 
organization  and  functions  of  the 
American  Limiber  Standard  Committee, 
the  Board  of  Review,  and  the  National 
Grading  Rule  Committee. 

The  Standing  Committee  met  on 
November  6, 1998,  to  discuss  and  vote 
upon  the  draft  revision  of  DOC  PS  20- 
94.  The  draft  had  been  developed  by  an 
ALSC  Task  Group  after  considering 
comments  received  from  Committee 
members  and  other  interested  parties 
who  responded  to  NIST's 
announcement  of  March  30, 1998,  in  the 
MST  Update.  In  that  annoimcement, 
NIST  indicated  that  as  part  of  the 
Department's  5-year  review,  mandated 
by  the  IXX)  procedures,  it  was  seeking 
comments  regarding  EXDC  PS  20-94  to 
determine  its  technical  adequacy,  the 
level  of  acceptability  the  standard  has 
among  the  various  segments  of  the 
softwood  lumber  industry,  the 
standard's  compatibility  with  existing 
law  and  established  public  policy,  and 
the  benefits  that  would  be  derived  ft-om 
PS  20-94  versus  any  alternatives. 
Following  a  period  of  discussion  of  the 
draft  and  the  comments  that  had  been 
received  from  the  public  and  members 
of  the  Committee,  all  members  present 
at  the  meeting  unanimously  approved 
the  draft,  with  minor  changes,  and 
recommended  that  the  proposed 
revision,  DOC  PS  20-99,  be  submitted  to 
NIST  to  be  processed  to  supersede  EKDC 
PS  20-94. 

Among  the  changes  to  DOC  PS  20-94 
and  incorporated  in  the  proposed 
revision  are  the  following:  metric  units 


are  shown  first  followed  by 
conventional  units,  language  regarding 
remanufactured  lumber  is  added  to  the 
text,  standards  referenced  in  DOC  PS 
20-94  are  replaced  by  current  editions 
of  those  standards,  commercial  names  of 
additional  principal  softwood  species 
are  hsted  in  Appendix  A,  and  some 
definitions  of  terms  used  in  describing 
standard  grades  of  lumber  are  clarified 
in  Appendix  B.  The  basic  Jsizes, 
technical  requirements  for  softwood 
lumber,  and  administrative  structure  for 
implementing  and  enforcing  the 
Standard  have  been  retained. 

Authority:  15  U.S.C.  272. 

Dated:  January  26, 1999. 
Robert  £.  Hebner, 
Acting  Deputy  Director. 
[FR  Doc.  99-2354  Filed  1-29-99;  8:45  am] 
BILUNG  CODE  3510-13-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Board  of  Trade  Futures 
Contracts  in  Com  and  Soybeans; 
Order  Approving  Proposed  Rules  and 
Amending  Orders  of  May  7, 1998,  and 
November?,  1997 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Final  order  to  the  Chicago  Board 
of  Trade. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission),  on 
January  25, 1999,  issued  an  Order  to  the 
Board  of  Trade  of  the  City  of  Chicago 
(CBT)  under  sections  5a(a)(12)  and 
5a(a)(10)  of  the  Commodity  Exchange 
Act  (Act),  7  U.S.C.  7a(a)(12)  and  (lOj, 
approving  amendments  to  the  CBT's 
com  and  soybean  futures  contracts  and 
amending  the  Commission's  Orders 
under  section  5a(a)(10)  of  the  Act  of 
November  7,  1997,  and  May  7, 1998,  to 
effectuate  the  approved  rule 
amendments. 

On  January  25, 1999,  the  Commission 
approved  for  the  CBT  com  and  soybean 
futures  contracts,  beginning  on  January 
3,  2000:  (1)  Deletion  of  provisions 
relating  to  in-loading  of  the 
commodities  at  regular  warehouses;  (2) 
rules  extending  a  preference  for  load-out 
by  reguliir  warehouse  or  shipping 
station  operators  of  deliveries  on  futures 
contracts  over  their  cash  commitments 
imtil  meeting  their  daily  load-out 
requirement  that  is  currently  in  effect 
for  delivery  by  barge  to  other  modes  of 
transportation;  and  (3)  rules  requiring 
regular  shipping  stations,  at  a  minimum, 
to  load  at  the  highest  loading  rate 
applicable  for  the  commodities  in  a 


loading  line-up  which  includes  both 
wheat  and  com  or  soybeans  or  both  oats 
and  com  or  soybeans.  The  Commission, 
by  its  Order,  amended  its  Orders  of 
November  7,  1997,  and  May  7,  1998,  to 
effectuate  the  above  approvals  relating 
to  the  CBT  com  and  soybean  futures 
contracts. 

The  Commission  has  determined  that 
publication  of  this  Order  is  in  the  pubhc 
interest,  will  provide  the  public  with 
notice  of  its  action,  and  is  consistent 
with  the  purposes  of  the  Act. 
DATES:  This  Order  became  effective  on 
January  25,  1999. 

ADDRESSES:  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW,  Washington.  DC 
20581. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Mielke,  Acting  Director,  or  Paul 
Architzel,  Chief  Counsel,  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street,  NW, 
Washington.  DC  20581,  (202)  418-5260, 
or  electronically,  Mr.  Architzel  at 
PArchitzel@cftc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Commission,  on  January  25,  1999, 
issued  an  Order  to  the  CBT  approving 
amendments  to  the  CBT's  com  and 
soybean  futures  contracts  under  sections 
5a(a)(12)  and  5a(a)(10)  of  the  Act  and 
amending  the  Commission's  Orders 
under  section  5a(a)(10)  of  the  Act  of 
November  7, 1997,  and  May  7, 1998,  to 
effectuate  the  approved  rule 
amendments. 

The  text  of  the  Commission's  Order  is 
as  follov^: 

In  the  Matter  of  the  Amendment:  of  the 
Terms  and  Conditions  of  the  Chicago  Board 
of  Trade  Com  and  Soybean  Futures 
Contracts. 

Order  of  the  Commodity  Futures  Trading 
Commission  Approving  Projxwed 
Amendments  to  the  Board  of  Trade  of  the 
City  of  Chicago  Com  and  Soybean  Futures 
Contracts  and  Amending  Commission  Orders 
of  May  7,  1998,  and  November  7, 1997. 
The  Commodity  Futiues  Trading 
Commission  (Commission)  hereby 
approves  under  sections  5a(a)(12)  and 
5a(a)(10)  of  the  Commodity  Exchange 
Act  (Act),  7  U.S.C.  7a(a)(12)  and  (10), 
amendments  to  the  Board  of  Trade  of 
the  City  of  Chicago's  (CBT)  com  and 
soybean  futures  contracts  submitted  by 
the  CBT  for  Commission  approval  on 
October  22, 1998,  and  January  20,  1999, 
and  amends  the  Commission's  Orders  of 
May  7,  1998,  and  November  7.  1997, 
under  section  5a(a)(10)  of  the  Act. 
making  all  changes  necessary  effect  the 
above  approval.  Specifically,  the 
Commission  approves  for  the  CBT  com 
and  "ioybean  futures  contracts, 
beginning  on  January  3,  2000: 
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(1)  Deletioii  of  provisions  relating  to 
in-loading  of  the  commodities  at  regular 
Chicago  shipping  stations; 

(2)  Rules  extending  a  preference  for 
load-out  by  regular  shipping  station 
operators  of  commodity  for  futures 
delivery  over  their  cash  commitments 
imtil  meeting  their  daily  load-out 
requirement  ifcat  is  currently  in  effect 
for  Chicago  delivery  by  barge  to  deUvery 
by  other  modes  of  transportation;  and, 

(3)  Rules  requiring  shipping  stations, 
at  a  minimun),  to  load  at  the  highest 
loading  rate  applicable  for  the 
commodities  |n  a  loading  line-up  which 
includes  both  wheat  and  com  or 
soybeans  or  both  oats  and  com  or 
soybeans.       I 

I.  Backgrounf 

The  CBT  ccjm  and  soybean  futures 
contracts  wer^  the  subject  of  a 
notification  aiid  proceeding  under 
section  5a(a)(^0)  of  the  Act.  Under  that 
proceeding,  t]ie  Commission  on 
November  7, 1997,  issued  an  Order  to 
the  CBT  amending  the  CBT's  com  and 
soybean  futiues  contracts,  62  FR  60831 
(November  13,  1997)  (section  5a(a)(10) 
Order),  and  on  May  7. 1998,  the 
Commission  issued  a  second,  amending 
Order  designating  new  CBT  com  and 
soybean  futiuies  contracts  with  revised 
contract  term>.  63  FR  26575  (May  13, 
1998)  (Amending  Order)  (together, 
"section  5a(a)(10)  Orders"). 

The  CBT  oq  October  21,  1998,  and 
January  20, 1^99,  submitted  to  the 
Commission  for  its  review  proposed 
amendments  to  its  com  and  soybean 
futiu"es  contracts.  The  Commission  on 
November  25, 1998,  requested  pubhc 
comment  on  t^ie  exchange  rule 
amendments.  63  FR  65175.  The 
Commission's  request  for  public 
comment  not^d  that,  to  the  extent  these 
proposed  mla  amendments  differ  from 
the  provision!  of  the  Commission's 
Order  of  May  7.  1998,  the  CBT's 
requested  approval  also  constituted  a 
request  to  thelCommission  to  amend  its 
Order  and  thak  the  request  for  comment 
also  constituted  notice  of  the  proposed 
amendment  of  the  Commission's  Order 
consistent  wi(h  the  proposed  rule 
amendments.?  Id.  at  65176.  It  also  raised 
a  number  of  specific  issues  for  response, 
including  whether  the  proposed  load- 
out  preference  was  consistent  with  cash 
market  practice  and,  if  not,  to  what 
extent  the  prdposal  would  limit 
deliverable  supplies  on  the  contracts. 
The  Commission  also  requested 
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not  subject  to  Coi|im 
and  are  being  rev 
approval  under 


sroposed  amendments  to  its 
ures  contracts  in  its  October  22 
missions.  Those  contracts  are 

ission  section  5a(a)(10)  Orders 
Bwed  separately  for  Commission 
ion  5a(a)(12)of  theAct 


:  sdct 


comment  on  the  likely  effect  on 
deliverable  supplies  which  might  result 
from  the  increasing  concentration  of 
control  over  delivery  facilities.^  63  FR 
65175,  65177  (November  25, 1998). 

II.  The  CBT  Proposal 

The  CBT  is  proposing  to  amend  its 
com  and  soybean  futures  contracts  by 
requiring  Chicago  shipping  station 
operators  to  give  preference  to  orders  for 
vessel  or  rail  load-out  of  com  or 
soybeans  for  futures  delivery  over  their 
cash  commitments  until  shipping 
stations  operators  meet  their  daily  load- 
out  requirement.  CBT  rules  already 
extend  such  a  preference  to  receivers  of 
com  and  soybeans  for  delivery  by  barge. 
In  addition,  the  CBT  is  proposing  to 
require  that  the  regular  shipper  not  give 
preference  to  one  commodity  over 
another  in  making  delivery  and  that, 
when  different  commodities  are  to  be 
loaded  out,  the  applicable  load-out  rate 
is  the  higher  of  the  two.  Finally,  the 
CBT  is  proposing  to  delete  provisions 
relating  to  the  in-loading  of  com  and 
soybeans  at  the  Chicago  delivery 
location. 

m.  Standard  of  Review 

The  Commission  has  reviewed  the 
CBT  proposals  to  determine  whether 
they  would  impermissibly  reduce  the 
level  of  deliverable  supplies  provided 
for  by  the  Commission's  section 
5a(a)(10)  Orders  or  would  violate  any 
other  provision  of  the  Act  or 
Conunission  rules  or  policies. 

IV.  Proposed  Amendment  of  Loading 
Rules 

Under  the  current  delivery  procedures 
for  the  com  and  soybean  futures 
contracts,  shipping  certificate  holders 
for  delivery  at  the  Chicago  deUvery 
location  may  require  load-out  from 
regular  elevators  into  vessels,  rail  cars  or 
barges  on  a  first-come  first-served  basis. 
Regular  warehouse  operators  must  load 
the  commodity  at  least  at  specified  daily 
rates,  which  differ  depending  upon  the 
mode  of  transportation  provided  by  the 
shipping  certificate  holder.  However, 
takers  of  futures  delivery  by  barge  are 
provided  a  preference  over  the  shipping 
station  operator's  cash  commitments 
until  the  shipping  station/warehouse 
has  met  its  daily  load-out 
requirements.^  See,  section  5a(a)(10) 
Order,  62  FR  60850. 


'  Five  commenters — the  CBT.  a  flour  miller,  two 
grain  merchants  and  an  association — responded. 
However,  none  of  the  commenters  speciflcally 
addressed  issues  related  to  the  corn  and  soybean 
futures  markets.  Instead  their  conmients  were 
addressed  to  associated  rules  applicable  to  the  CBT 
wheat  and  oats  futures  contracts. 

^  Similarly,  regular  warehouse/shipping  station 
operators  at  the  Chicago  delivery  point  currently  are 


The  CBT  is  proposing  to  amend  these 
provisions  by  providing  all  takers  of 
futures  deliveries  in  Chicago  a 
preference  over  the  shipping  station's 
cash  loading  commitments  imtil  the 
shipping  station  has  met  its  daily  load- 
out  requirements.  The  CBT's  proposed 
preferential  load-out  requirements  are 
contrary  to  cash  market  practice,  where 
customers  generally  are  accommodated 
on  a  first-come,  first-served  basis. 

Nevertheless,  the  Commission 
approved  such  a  preference  in  its 
section  5a(a)(10)  Orders  for  barge  load- 
out.  In  doing  so,  it  noted  that  the  effect 
of  this  departure  from  cash  market 
practice  on  deliverable  supplies  was 
difficult  to  measure  in  advance  and 
required  the  CBT  to  report  to  the 
Commission  on  experience  with 
deUveries  for  a  five  year  period. 
Whatever  the  preference's  overall  effect, 
in  light  of  the  diminished  importance  of 
Chicago  as  a  delivery  point,  the  effect  of 
extending  the  preference  to  Chicago 
vessel  and  rail  delivery  takers  likely  will 
be  minor.  In  any  event,  the  CBT  is 
required  under  the  section  5a(a)(10) 
Orders  to  report  on  delivery  experience. 
Such  reports  will  provide  better 
information  on  what  effect,  if  any, 
extending  the  preference  to  Chicago 
vessel  and  rail  delivery  takers  has  on 
deliverable  supplies.* 

V.  Concentration  of  Owner^ip  of 
Delivery  Facilities 

Section  15  of  the  Act  requires  the 
Conmiission,  when  reviewing  exchange 
rule  proposals  or  amendments,  to 
consider  the  public  interest  to  be 
protected  by  the  antitrust  laws  and  to 
endeavor  to  t£ike  the  least  anti- 
competitive means  of  achieving  the 


required  to  in-load  com  or  soybeans  consecutively 
without  giving  preference  to  products  owned  by  the 
operator  over  the  products  of  others  and  without 
giving  preference  to  one  depositor  over  another. 
The  operator  must  in-load  products  into  the 
warehouse/shipping  station  consecutively  in  the 
order  in  which  they  arrive  at  specified  minimum 
daily  rates  pursuant  to  in-loading  orders  previously 
received,  to  the  extent  that  the  warehouse  capacity 
for  grain  and  grade  permits.  The  CBT  is  proposing 
to  delete  these  rules  relating  to  in-loading  for  com 
and  soybeans. 

'*  Similarly,  in  light  of  Chicago's  diminished 
importance  as  a  delivery  point,  deletion  of  the  in- 
loading  requirement  would  have  little  impact  on 
overall  deliverable  supplies  on  the  com  or  soybeans 
futures  contracts. 

The  CBT  also  proposes  a  clarifying  amendment 
that  specifies  that,  if  a  lineup  for  loading  out  grain 
into  barges  from  a  particular  regular  warehouse/ 
shipping  station  includes  both  wheat  and  corn  or 
soybeans  or  both  oats  and  corn  or  soybeans,  then 
the  minimum  daily  rate  for  loading  shall  be  the 
highest  of  the  applicable  rates.  According  to  trade 
sources,  barge  loading  rates  do  not  vary 
substantially  among  these  coirunodities. 
Accordingly,  the  proposed  amendments  would  not 
create  any  impediment  to  deliveries  and  are  hereby 
approved  by  the  Commission. 
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objectives  of  the  Act.  Guideline  No.  1 
requires  exchanges  to  justify  the 
contract's  delivery  speciRcations  in 
light  of  the  number  and  total  capacity  of 
facilities  meeting  contract  requirements 
and  the  extent  to  which  ownership  and 
control  of  such  facilities  is  dispersed  or 
concentrated.  17  CFR  part  5,  Appendix 
A(a)(2)(C)(l)  and  (4).  These  proposed 
rule  amendments  do  not  raise  particular 
issues  under  section  15. 

However,  on  November  10, 1998, 
Cargill  announced  that  it  had  signed  an 
agreement  to  acquire  Continental  Grain 
Company's  (Continental)  commodity 
marketing  business,  including 
Continental's  grain  storage  facilities  in 
the  United  States.  If  this  announced 
acquisition  is  consummated,  Cargill 
potentially  will  own  and  operate  both  of 
the  two  delivery  warehouse/shipping 
stations  in  the  Chicago  area  and  will 
take  over  one  of  the  three  delivery 
shipping  stations  in  St.  Louis.  Under  the 
agreement,  Cargill  also  will  acquire  six 
barge  loading  facilities  on  the  northern 
Illinois  River  and  two  faciUties  on  the 
southern  lUinois  River.  Cargill's 
ownership  of  potential  delivery  capacity 
on  the  new  com  contract  will  increase 
from  13%  to  34%  and  on  the  new 
soybean  contract  from  13%  to  38%. 
This  increased  concentration  potentially 
could  raise  significant  issues  under 
section  15  and  could  have  a  negative 
impact  on  the  com  and  soybean  futures 
contracts. 

The  Cargill  acquisition  is  under 
review  by  the  United  States  Department 
of  Justice.  Until  the  Department  of 
Justice  acts  to  approve,  disapprove  or 
modify  the  terms  of  the  acquisition,  the 
acquisition  will  not  be  consummated. 
The  Commission  does  not  currently 
have  sufficient  information  to  determine 
its  actual  effect  on  the  contract.  The 
Commission  will  consider  further  this 
issue  at  such  time  as  the  acquisition 
occurs.  However,  in  order  to  assist  it  in 
its  analysis  of  this  issue,  the 
Commission  directs  the  CBT  carefully  to 
monitor  the  1999  com  and  soybean 
futures  contract  expirations  at  all  of  its 
delivery  locations  to  assess  the  impact 
of  concentration  of  ownership  or  control 
of  approved  delivery  facilities  on  the 
price  convergence  of  the  contracts.  In 
addition,  the  CBT  is  directed  to  include 
such  an  analysis  in  its  reports  to  the 
Commission  on  the  revised  com  and 
soybean  futures  contracts  which  are 
required  under  the  section  5a(a)(10) 
Orders. 

VI.  Implementation 

The  CBT  plans  to  apply  the  proposed 
amendments  to  the  load-out  provision 
to  all  corn  and  soybeans  loaded  out 
against  shipping  certificates  delivered 


on  the  com  and  soybean  futures 
contracts  on  and  after  January  3,  2000. 
The  CBT  also  proposes  to  apply  the 
amendments  to  all  com  and  soybean 
warehouse  receipts  that  are  outstanding 
on  January  3,  2000. 

In  reviewing  whether  proposed 
amendments  can  be  applied  to  the  terms 
of  existing  contracts,  ihe  Commission 
considers  the  effect  any  such 
amendments  may  have  on  the  value  of 
existing  positions.  In  this  regard,  the 
proposed  amendments  to  the  soybean 
and  com  futures  contracts  are  proposed 
to  apply  to  shipping  certificates 
dehvered  against  futures  positions  in 
certain  currently-listed  contract  months 
that  expire  after  January  3,  2000,  and  to 
all  com  and  soybean  warehouse  receipts 
that  are  outstanding  on  that  date.  The 
Commission  specifically  requested 
public  comment  on  what  effect,  if  any, 
the  proposed  amendments  would  have 
on  the  value  of  existing  positions.  63  PR 
65175.  None  of  the  commenters 
addressed  this  issue. 

As  discussed  above,  the  proposed 
loading  provisions  would  require  the 
warehouse/shipping  station  operator  to 
standardize  loading  requirements  in 
Chicago  for  all  deliveries  regardless  of 
mode  of  transport  presented  or 
commodity.  They  would  not  have  an 
impact  on  the  value  of  existing 
positions,  and  the  Commission  therefore 
approves  the  CBT's  implementation 
plan  under. section  5a(a)(12)  of  the  Act. 

For  the  reasons  discussed  above,  the 
Commission  finds  that  none  of  the  mle 
amendments  proposed  by  the  CBT 
would  have  a  discemable  impact  on  the 
level  of  deliverable  supplies  provided 
under  the  Commission's  section 
5a(a){10)  Orders  or  otherwise  would 
violate  the  Act  or  Commission  mles  or 
poUcies. 

Based  on  this  finding,  the 
Commission  hereby  approves  under 
sections  5a(a](12)  and  5a(a)(10)  of  the 
Act,  7  U.S.C.  7a(a)(12)  and  7a(a)(10), 
amendments  to  the  CBT's  com  and 
soybean  futures  contracts  as  shown  in 
attachment  1  to  this  Order  and  amends 
the  Commission's  Orders  under  section 
5a(a)(10)  of  the  Act  of  May  7,  1998,  and 
November  7, 1997,  making  all  changes 
necessary  to  effect  the  above  approval. 

Further,  the  Commission  hereby 
directs  the  CBT  carefully  to  monitor  the 
1999  com  and  soybean  futures  contract 
expirations  to  assess  the  impact  of 
concentration  of  owrnership  or  control  of 
approved  delivery  facilities  on  the  price 
convergence  of  the  contracts.  In 
addition,  the  CBT  is  directed  to  include 
such  an  analysis  in  its  reports  to  the 
Commission  on  the  revised  com  and 
soybean  futures  contracts  which  are 


required  under  the  section  5a(a)(10) 
Orders. 

Dated:  January  25, 1999. 

By  the  Commission. 
Jean  A.  Webb, 
Secretary  of  the  Commission. 

Attachment  1. — Rules  and  Regulations 
Approved  by  the  Commission  for  the 
Chicago  Board  of  Trade's  Com  and  Soybean 
Futures  Contracts 

Com 

1009.00 

1009.01 

1049.03 

1052.00 

1052.00(d) 

1052.00A 

1081.00(11) 

1081.01(12)A. 

1081.01(12)8. 

1081. 01(1 2)C. 

1081.01(12)E. 

1081.01(12)H. 

1085.01 
Soybeans 

1009.00 

1049.03 

1052.00 

1052.00(d) 

1052.00A 

1081.00(11) 

1081.01(12)A. 

1081.01(12)8. 

1081.01(12)C. 

1081.01(12)E. 

1081.01(12)H. 

1085.01 

Issued  in  Washington,  DC.  this  25th  day  of 
January,  1999,  by  the  Commodity  Futures 
Trading  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
|FR  Doc.  99-2303  Filed  1-29-99;  8:45  am] 
BILUNQ  CODE  6351-01-M 


DEPARTMENT  OF  DEFENSE 

Suspension  of  the  Price  Evaluation 
Adjustment  for  Small  Disadvantaged 
Businesses 

agency:  Department  of  Defense  PoD). 
ACTION:  Notice  of  1-year  suspension  of 
the  price  evaluation  adjustment  for 
small  disadvantaged  businesses. 

summary:  The  Director  of  Defense 
Procurement  has  suspended  the  use  of 
the  price  evaluation  adjustment  for 
small  disadvantaged  businesses  (SDBs) 
in  DoD  procurements  as  required  by  10 
U.S.C.  2323(e)(2),  as  amended  by 
section  801  of  the  Strom  Thurmond 
National  Defense  Authorization  Act  for 
Fiscal  Year  1999,  because  DoD  exceeded 
its  5  percent  contract  goal  for  awards  to 
SDBs  in  fiscal  year  1998.  The 
suspension  vdll  be  in  effect  for  1  year 
and  will  be  reevaluated  based  on  the 
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level  of  DoD  cjntract  awards  to  SDBs 
achieved  in  fiscal  year  1999. 
DATES:  Effective  Date:  February  24, 
1999. 

Applicabililjy  Date:  This  suspension 
applies  to  all !  olicitations  issued  during 
the  period  from  February  24, 1999,  to 
February  23.  3000. 
FOR  FURTHER  IWFORMATION  CONTACT: 
Ms.  Susan  Sclmeider.  PDUSD  (A&T), 
Director  of  Defense  Procurement, 
Defense  Acquisition  Regulations 
Council,  3060j  Defense  Pentagon, 
Washington,  OC  20301-30962, 
telephone  (7oi)  602-0131. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  10  U.S.C. 
2323(e),  DoD  has  previously  granted 
SDBs  a  10  percent  price  preference  in 
certain  acquisitions.  This  price 
preference  was  initially  implemented  in 
the  Defense  Faderal  Acquisition 
Regulation  Supplement,  Subpart  219.70. 
Beginning  Odjober  1, 1998,  the  price 
preference  prqgram  was  removed  from 
the  Defense  Fdderal  Acquisition 
Regulation  Supplement  and  was 
implemented, lin  revised  form,  for  all 
agencies  subject  to  the  Federal 
Acquisition  Regulation  in  Subpart  19.11 
of  that  regulation. 

Section  801  lof  the  Strom  Thurmond 
National  Defease  Authorization  Act  for 
Fiscal  Year  1969  (Public  Law  105-261) 
amended  10  L  .S.C.  2323(e)(3)  to 
prohibit  DoD  I  rom  granting  such  a  price 
preference  for  a  1-year  period  following 
a  fiscal  year  in  which  DoD  achieved  the 
5  percent  goal  for  contract  awards 
established  in  10  U.S.C.  2323(a).  Since, 
in  fiscal  year  1998,  DoD  exceeded  this 
5  percent  goal  use  of  this  price 
preference  in  !  3oD  acquisitions  must  be 
suspended  fon  a  1-year  period. 
Michele  P.  Pete^on, 
Executive  Editor.  Defense  Acquisition 
Regulations  Council. 
IFR  Doc.  99-22^4  Filed  1-29-99:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  all  the  Army 

Proposed  Implementation  of  the 
Defense  Table  of  Official  Distances 
(DTOD)  in  thel  DoD  Freight  Program 


agency: 
Command 
ACTION:  Final 


Milit  iry  Traffic  Management 
D. 
notice  (policy  statement). 


DcD 


SUMMARY:  Th^  Department  of  Defense 
(DoD)  has  decided  as  a  matter  of 
procurement  policy  and  internal  agency 
procedure  to  ( ;hange  the  distance 
calculation  source  for  payment  and 
audit  under  D  oD  freight  program. 


Beginning  on  the  effective  date  set  forth 
below,  the  DoD  will  use  the  DTOD  for 
computing  highway  distances  for  freight 
shipments,  hazardous  material 
shipments,  and  overweight/ 
overdimensional  shipments.  Carriers 
and  providers  participating  in  the  DoD 
freight  program  must  agree  to  be  bound 
by  the  DTOD  distance  calculation  for 
payment  and  audit  purposes  in  all 
procurements  using  mileage-based  rates. 
This  pohcy  decision  is  in  furtherance  of 
DoD's  goal  to  use  a  single  integrated, 
electronic  distance  calculation  source 
for  its  travel  entitlement,  passenger 
traffic,  personal  property,  and  freight 
programs. 

EFFECTIVE  DATE:  April  1.  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ed  Dickerson  (703)  681-6870  or  Ms. 
Patty  Maloney  (703)  681-6586.  MiUtary 
Traffic  Management  Command,  ATTN: 
MTTM-0,  Room  108,  5611  Columbia 
Pike.  Falls  Church,  VA  22041-5050. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

In  furtherance  of  DoD's  goal  of  making 
its  transportation  programs,  including 
travel  entitlement,  passenger  traffic, 
personal  property,  and  freight,  more 
standard,  economical  and  efficient,  the 
DoD  Comptroller  tasked  MTMC  to  find 
a  commercially  available,  integrated, 
automated  distance  calculation  source 
capable  of  supporting  all  DoD 
transportation  and  travel  related 
requirements.  After  an  extensive  proof- 
of-concept  and  market  analysis  phase, 
MTMC  contracted  for  delivery  and 
installation  of  a  commercial-off-the- 
shelf  distance  calculation  system 
adaptable  to  DoD  transportation  and 
entitlement  programs.  The  DTOD, 
commercially  known  as  PC'MILER  by 
ALK  Associates,  Inc.,  will  become  the 
DoD  standard,  automated  source  for 
siu-face  vehicular  distance  information 
worldwide.  A  notice  of  proposed 
implementation  of  DTOD  in  the  DoD 
freight  transportation  program  was 
published  in  the  Federal  Register,  vol. 
63,  no.  178,  pages  49338-49339, 
Tuesday,  September  15,  1998.  hi 
response  to  this  notice,  14  comments 
were  received;  of  which  10  were  from 
freight  carriers,  three  from  carrier 
associations,  and  one  from  Rand 
McNally.  The  comments  and  responses 
are  as  follows: 

Comment:  ALK's  PC*MILER  is  a  cost- 
effective  database  and  would  benefit 
small  businesses. 

Response:  MTMC  is  aware  that 
DTOD's  commercial  counterpart,  ALK's 
PC*MILER,  is  currently  used 
successfully  in  the  commercial  sector  by 
shippers  and  carriers  of  various  sizes 


and  business  objectives.  MTMC  beUeves 
that  DTOD  can  be  fully  integrated  with 
existing  commercial  transportation 
systems  and  can  be  used  by  DoD 
shippers  and  carriers  with  equal 
success. 

Comment:  The  cost  to  purchase  and 
maintain  a  separate  distance  calculation 
product  for  DoD  shipments  is  too  high. 

Response:  MTMC  is  aware  of  the 
economic  impact  implementation  of 
DTOD  may  have  on  freight  carriers, 
particularly  small  businesses.  Therefore, 
MTMC  did  not  mandate  that  carriers 
purchase  and  maintain  DTOD  in  order 
to  participate  in  the  DoD  freight 
program.  Instead,  MTMC  only  requires 
that  participating  cfirriers  agree  to  be 
bound  by  DTOD  mileage  for  payment 
and  audit  purposes.  MTMC  believes  that 
carriers  may  choose  to  adapt  to  the 
DTOD  implementation  in  a  variety  of 
ways,  to  include: 

(1)  Carriers  not  purchasing  DTOD  may 
rely  on  the  payment  process  to  identify 
the  distance  used  for  payment;  (2) 
Carriers  may  subscribe  to  the  DTOD- 
compliant  commercial  product 
(PC*MILER)  through  the  Litemet  for  an 
estimated  $375  per  500  lookups;  (3) 
Carriers  may  purchase  and  install  ALK's 
PC*MILER  in  a  manner  best  suited  to 
their  own  business  strategies  and 
computer  operations;  (4)  Carriers  may 
explore  the  possibility  of  acqmring  hard 
copy  versions  of  PC*MILER;  (5)  Carriers 
may  rely  on  the  compeuison  of  variances 
between  Rand  McNally's  Milemaker  and 
ALK's  PC'MILER  distances  for  the  124 
busiest  traffic  lanes.  Copies  of  the 
comparison  are  available  on  request. 
Additionally,  MTMC  is  exploring 
automated  methods  of  annotating  all 
GBL's  to  reflect  the  DTOD  distance. 

Comment:  Serving  the  commercial 
market  and  participating  in  the  DoD 
freight  program  will  require  carriers  to 
purchase  and  maintain  two  different 
systms — one  for  DoD  and  another  for 
commercial  customers. 

Response:  MTMC  does  not  require 
carriers  to  purchase  PC*MILER  and 
maintain  two  different  distance  systems. 
Carriers  may  continue  to  use  the 
mileage  software  they  are  currently 
using.  However,  for  DoD  shipments, 
payment  and  audit  vdll  be  based  on  the 
DTOD  distance  calculations.  Carriers 
will  have  the  options  listed  in  the  first 
comment  or  other  options  suited  to  each 
carrier's  business  strategy /business 
relationship  and  market  situation. 

Comment:  DTOD  is  a  DoD- unique 
product  and  not  the  commercial 
standard  in  the  freight  industry. 

Response:  DTOD  is  a  commercial 
product  and  is,  therefore,  consistent 
with  commercial  business  practices. 
DTOD  is  based  on  ALK's  PC*MILER. 
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which  is  a  commercial-off-the-shelf 
product  modified  to  include  DoD 
standards  point  of  location  codes  (SPLC) 
and  several  locations  within  CONUS 
and  overseas.  Use  of  DTOD  v«ll  move 
DoD  closer  to  a  single,  automated,  and 
widely  used  commercial  standard  for  all 
its  various  transportation  programs. 
DTOD  and  PC'MILER  will  be  subject  to 
the  same  version  control  process  and 
will  feature  delivery  systems  compatible 
with  current  commercial  usage  for  like 
products. 

Comment:  Carrier  information 
systems  use  AS400  and  Unix  operating 
systems.  It  is  not  clear  whether  DTOD 
wall  run  on  these  larger  systems. 

Response:  DoD  has  chosen  to  use  a 
Windows  NT  operating  system. 
However,  carriers  are  free  to  license  a 
PC*MILER  version  that  will  run  on  an 
operating  system  of  their  choice.  ALK 
currently  has  versions  of  PC*M1LER  for 
AS400  and  Unix  operating  systems. 

Comment:  Many  small  businesses  do 
not  have  updated  computer  capability 
or  do  not  use  computers. 

Response:  MTMC  realizes  that  all 
carriers  do  not  operate  their  businesses 
in  the  same  way.  However,  current  and 
future  business  practices  are  centered 
on  the  use  of  computers  in  one  way  or 
another.  As  the  business  process 
changes  to  embrace  principles  of 
electronic  commerce  (e.g.,  electronic 
data  interchange  and  electronic  funds 
transfer),  MTMC  is  anxious  to  capitalize 
on  the  economies  and  efficiencies  those 
changes  represent.  MTMC  is  confident 
that  commercial  shippers  and 
transportation  providers  are  moving  in 
the  same  direction. 

Comment:  PC*MILER  is  unproven  in 
industry  and  lacks  version  control. 

Response:  Currently,  over  9500 
shippers  and  carriers  in  commercial 
transportation  are  using  PC*MILER.  The 
DTOD  project  office,  in  conjimction 
with  the  software  vendor,  will  maintain 
precise  versions  control  of  the  distance 
software  to  ensure  all  parties  (finance 
centers,  audit  agencies,  shippers,  and 
carriers)  have  the  same  version  of 
DTOD/PC*MILER  at  the  same  Ume. 

Comment:  DoD's  proposed 
implementation  of  DTOD  in  its  freight 
program  violates  the  Regulatory 
Flexibility  Act  by  failing  to  include  an 
initial  regulatory  flexibility  analysis. 

Response:  DoD's  decision  to  adopt 
and  implement  a  single,  integrated 
mileage  calculation  source  is  a 
prociu^ment  policy  decision  that  is 
directly  related  to  the  basis  DoD  will  use 
to  pay  for  commercial  transportation 
services.  The  decision  and  steps  taken 
to  implement  DTOD  in  DoD's  freight 
program  relate  to  pubUc  contracts  and 
are  exempt  from  the  Regulatory 


Flexibility  Act,  5  U.S.C.  601-612.  This 
policy  decision  to  implement  a  single 
distance  calculation  source  for  internal 
agency  travel  entitlement  and 
procurement  purposes  is  not  considered 
rule  making  within  the  meaning  of  the 
Administrative  Procedure  Act  or  the 
Regulatory  Flexibility  Act. 

2.  Regulatory  Flexibility  Act 

Implementation  of  this  policy  change 
in  DoD's  freight  program  involves 
public  contracts  and  is  designed  to 
standardize  distance  calculation  in  the 
payment  and  audit  process.  This  change 
is  not  considered  rule  making  within 
the  meaning  of  the  Administrative 
Procedures  Act  or  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612. 

3.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  44 
U.S.C.  3051,  et  seq.,  does  not  apply 
because  no  information  collection 
reporting  or  records  keeping 
responsibilities  are  imposed  on  offerors, 
contractors,  or  members  of  the  pubUc. 
David  E.  Cook, 
Col,  USAF,  Director,  JTMO. 
|FR  Doc.  9&-2325  Filed  1-29-99;  8:45  am) 
BILUNO  CODE  371(M>8-M 


DEPARTMENT  OF  EDUCATION 

Web-Based  Education  Commission; 
Notice  of  Establishment 

AGENCY:  Office  of  the  Secretary, 

Education. 

ACTION:  Notice  of  Establishment  of  the 

Web-Based  Education  Commission. 

SUMMARY:  The  Secretary  of  Education 
announces  his  intention  to  establish  the 
Web-Based  Education  Commission 
under  the  authority  of  the  Higher 
Education  Act  of  1998  (Pub.  L.  105-244) 
and  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463;  5  U.S.C.A. 
Appendix  2). 

PURPOSE:  The  Secretary  has  determined 
that  the  establishment  of  the  Web-Based 
Education  Commission  is  necessary  and 
in  the  public  interest  in  connection  wdth 
the  performance  of  duties  imposed  on 
the  Department  by  law.  This 
Commission  is  required  to  conduct  a 
thorough  study  to  assess  the  educational 
software  available  in  retail  markets  for 
secondary  and  postsecondary  students 
who  choose  to  use  such  software.  The 
Commission  v\rill  hold  public  hearings 
throughout  the  United  States  to  produce 
this  study.  The  Commission  will  issue 
a  final  report  to  the  President  and 
Congress,  not  later  than  six  months  after 
the  first  meeting.  This  report  shall 
contain  a  detailed  statement  of  the 


findings  and  conclusions  together  with 
its  recommendations.  The 
recommendations  shall  address  what 
legislation  and  administrative  actions 
they  consider  appropriate;  and  what 
they  regard  as  the  appropriate  Federal 
role  in  determining  the  quality  of  the 
educational  software  products.  The 
Commission  shall  consist  of  Fourteen 
members,  appointed  by  the  President, 
Secretary,  and  Congress,  who  have 
expertise  in  the  Internet  technology 
industry,  in  accreditation,  estabUshing 
statewide  curricula,  and  establishing 
information  technology  networks 
pertaining  to  education  curricula. 
RESPONSIBLE  OFFICIAL:  Maureen 
McLaughlin,  Deputy  Assistant  Secretary 
for  Policy,  Planning,  and  Innovation, 
U.S.  Department  of  Education, 
Washington,  DC  20202  Telephone:  (202) 
205-2987. 

Dated:  January  26, 1999. 
Richard  W.  Riley, 
Secretary  of  Education. 
[PR  Doc.  99-2332  Filed  1-29-99;  8:45  ami 
BILUNO  COOE  4000-01-M 


DEPARTMENT  OF  EDUCATION 

National  Committee  on  Foreign 
Medical  Education  and  Accreditation 

Date  and  Time:  Thursday,  March  4, 
1999.  9:30  a.m.  until  12:30  p.m. 

Place:  The  Latham  Hotel,  3000  M 
Street,  NW,  Washington.  DC  20037, 
(202)  726-5000.  The  meeting  site  is 
accessible  to  individuals  with 
disabilities.  An  individual  with  a 
disability  who  will  need  an 
accommodation  to  participate  in  the 
meeting  (e.g.,  interpreting  service, 
assistive  listening  device,  or  materials  in 
an  alternate  format)  should  notify  the 
contact  person  listed  in  this  notice  at 
least  two  weeks  before  the  scheduled 
meeting  date.  Although  the  Department 
will  attempt  to  meet  a  request  received 
after  that  date,  the  requested 
accommodations  may  not  be  available 
because  of  insufficient  time  to  arrange 
them. 

Status: 

Parts  of  this  meeting  will  be  open  to 
the  public. 

Parts  of  this  meeting  will  be  closed  to 
the  public. 

Matters  to  be  Considered:  The 
standard  of  accreditation  applied  to 
medical  schools  by  several  foreign 
countries  and  the  comparability  of  those 
standards  to  the  standards  of 
accreditation  applied  to  United  States 
medical  schools.  Discussions  of  the 
standards  of  accreditation  will  be  held 
in  sessions  open  to  the  public. 
Discussions  that  focus  on  specific 
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determinatioB  of  comparability  are 
closed  to  the  public  in  order  that  each 
country  may  be  properly  notified  of  the 
decision. 

Supplemeiiatry  Information:  Pursuant 
to  section  48^  of  the  Higher  Education 
Act  of  1965,  as  amended  in  1992  (20 
U.S.C.  1088),  jthe  Secretary  established 
within  the  Department  of  Education  the 
National  Conjmittee  on  Foreign  Medical 
Education  ana  Accreditation.  The 
Committee's  Responsibilities  are  to  (1) 
evaluate  the  standards  of  accreditation 
applied  to  applicant  foreign  medical 
schools;  and  12)  determine  the 
comparability  of  those  standards  to 
standards  for|accreditation  applied  to 
United  Statesj  medical  schools. 

For  Further  Information  Contact: 
Bonnie  LeBold,  Executive  Director, 
National  Conjmittee  on  Foreign  Medical 
Education  and  Accreditation,  7th  and  D 
Streets,  SW,  loom  3082,  ROB  #3, 
Washington,  be  20202-7563. 
Telephone:  (202)  260-3636.  Beginning 
February  22,  ll999,  you  may  call  to 
obtain  the  identity  of  the  countries 
whose  standatrds  are  to  be  evaluated 
during  this  m  eeting. 
Greg  Woods, 

Chief  Operating ;  Officer,  Office  of  Student 
Financial  Assii  tance  Programs. 
|FR  Doc.  99-2235  Filed  1-29-99;  8:45  am) 
MLUNG  CODE  4«(M>1-M 


DEPARTMEtrr  OF  ENERGY 

Office  of  Sci#nce  Financial  Assistance 
Program  ^4o4ce  99-03;  Environmental 
Meteorology  Program — Vertical 
Transport  and  K/Hxing 

AGENCY:  U.S.  Department  of  Energy 
(DOE).  j 

ACTION:  Notige  of  Extension  of 
Application  Due  Date. 

SUMMARY:  Th^  Office  of  Biological  and 
Environmental  Research  (OBER)  of  the 
Office  of  Scidnce  (SC),  U.S.  Department 
of  Energy  (DoE),  published  a  Notice  in 
the  Federal  Hegister  on  December  22, 
1998,  aimouiicing  its  interest  in 
receiving  applications  for  the 
Environmental  Meteorology  Program 
(EMP),  Vertical  Transport  and  Mixing 
(VTMX)  Science  Team.  Since  the 
publication  of  the  Notice  and  due  to 
unforeseen  circumstances,  OBER  is 
changing  the  date  that  formal 
applications  kre  due. 

In  the  Federal  Register  of  December 
22,  1998.  in  FR  Doc  98-33858,  on  page 
70758  under  |the  DATES  beading,  formal 
applications  n  response  to  this  notice 
were  requested  by  4:30  p.m.,  E.S.T., 
March  12, 19  J9.  With  this  Notice  of 
Extension,  O  }ER  is  changing  the  due 


date  for  formal  applications  from  March 
12,  1999,  to  4:30  p.m.,  E.S.T.,  March  30, 
1999.  Also,  stated  in  the  original  notice, 
applicants  were  urged  to  access  web  site 
http://www.pnl.gov/VTMX  to  review 
abstracts  of  proposals  from  DOE 
laboratory  scientists  that  wall  be 
tentatively  selected  for  funding.  These 
abstracts  were  to  be  posted  there  by 
February  12,  1999.  This  date  is  being 
changed  to  February  26, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Lunn,  telephone:  (303)  903-^819. 

Issued  in  Washington,  DC,  on  January  22, 
1999. 

John  Rodney  Clark. 

Associate  Director  of  Science  for  Resource 
Management. 

[FR  Doc.  99-2309  Filed  1-29-99;  8:45  am] 
BILUNG  CODE  t*SO-0^-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science  Financial  Assistance 
Program  Notice  99-14;  Low  Dose 
Radiation  Research  Program 

AGENCY:  U.S.  Department  of  Energy. 

ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Offices  of  Science  (SC) 
and  Environmental  Management  (EM), 
U.S.  Department  of  Energy  (DOE), 
hereby  announce  their  interest  in 
receiving  applications  for  research  that 
supports  the  Low  Dose  Radiation 
Research  Program.  Research  is  sought  in 
the  following  areas: 

(1)  Low  dose  radiation  vs.  endogenous 
oxidative  damage — the  same  or 
different? 

(2)  Understanding  biological 
responses  to  radiation  and  oxidative 
damage. 

(3)  Thresholds  for  low  dose 
radiation — fact  or  fiction? 

(4)  Genetic  factors  that  affect 
individual  susceptibility  to  low  dose 
radiation. 

(5)  Communication  of  research 
results. 

This  Program  uses  modem  molecular 
tools  to  develop  a  better  scientific  basis 
for  understanding  exposures  and  risks 
to  humans  from  low  dose  radiation  that 
can  be  used  to  achieve  acceptable  levels 
of  human  health  protection  at  the  lowest 
possible  cost.  Proposed  basic  research 
should  contribute  to  EM  needs  by 
decreasing  health  risks  to  the  public  and 
workers  from  low  dose  radiation, 
providing  opportunities  for  major  cost 
reductions  in  cleaning  up  DOE's 
environmental  problems,  and  reducing 
the  time  required  to  achieve  EM's 
mission  goals. 


DATES:  Potential  applicants  should 
submit  a  one  page  preapplication 
referencing  Program  Notice  99-14  by 
4:30  P.M.  E.S.T.,  February  23,  1999.  A 
response  to  preapphcations  discussing 
the  potential  program  relevance  of  a 
formal  application  generally  v^U  be 
communicated  within  7  days  of  receipt. 

The  deadUne  for  receipt  of  formal 
applications  is  4:30  P.M.,  E.D.T.,  April 
13, 1999,  in  order  to  be  accepted  for 
merit  review  and  to  permit  timely 
consideration  for  award  in  FY  1999  and 
FY  2000. 

ADDRESSES:  Preapphcations  referencing 
Program  Notice  99-14,  should  be  sent 
by  E-mail  to 

joanne.corcoran@science.doe.gov. 
Preapphcations  will  also  be  accepted  if 
mailed  to  the  following  address:  Ms. 
Joanne  Corcoran,  Office  of  Biological 
and  Enviromnental  Research,  SC-72, 
U.S.  Department  of  Energy,  19901 
Germantown  Road,  Germantowm,  MD 
20874-1290. 

Formal  appUcations,  referencing 
Program  Notice  99-14,  should  be  sent 
to:  U.S.  Department  of  Energy,  Office  of 
Science,  Grants  and  Contracts  Division, 
SC-64. 19901  GermantowTi  Road, 
Germantowm,  MD  20874-1290,  ATTN: 
Program  Notice  99-14.  This  address 
must  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express,  commercial  mail  delivery 
service,  or  when  hand  carried  by  the 
appUcant. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  Thomassen,  telephone:  (301) 
903-9817,  E-mail: 
david.thomassen@science.doe.gov. 
Office  of  Biological  and  Environmental 
Research,  SC-72,  U.S.  Department  of 
Energy,  19901  Germantown  Road, 
GermantovkTi,  MD  20874-1290  or  Mr. 
Mark  Gilbertson,  Office  of  Science  and 
Risk  Policy,  Office  of  Science  and 
Technology,  Office  of  Environmental 
Management,  1000  Independence 
Avenue,  SW,  Washington,  D.C.  20585, 
telephone:  (202)  586-7150,  E-mail: 
mark.gilbertson@em.doe.gov. 
SUPPLEMENTARY  INFORMIATtON: 

Low  Dose  Radiation  Research  Program 

Background  and  Overview 

Each  and  every  cell  in  the  human 
body  is  constantly  engaged  in  a  life  and 
death  struggle  to  survive  "in  spite  of 
itself."  Normal  physiological  processes 
needed  for  cell  survival  generate  toxic 
oxidative  products  that  are  damaging, 
even  mutagenic,  and  potentially 
carcinogenic.  Yet  cells  and  people 
survive  because  of  the  cell's  remarkable 
capacity  to  repair  the  majority,  if  not  all, 
of  this  oxidative  damage.  We  don't 
know,  however,  the  relationship 
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between  this  normal  oxidative  damage 
and  the  high  firequency  of  cancers  that 
exist  in  all  human  populations.  Is 
cancer  a  price  we  pay  for  the  very 
biological  processes  that  keep  us  alive? 

We  are  also  constantly  exposed  to  low 
levels  of  natural  background  radiation 
from  cosmic  radiation  and  from 
naturally  occurring  radioactive 
materials  in  soils,  water,  and  even  living 
things.  Research  has  taught  us  that 
while  even  low  levels  of  radiation 
induce  biological  damage,  the  damage  is 
very  similar  to  the  oxidative  damage 
induced  by  normal  cellular  processes. 
Thus  a  critical,  yet  unanswered, 
question  in  radiobiology  is  whether  the 
biological  damage  induced  by  low  doses 
and  low  dose  rates  of  radiation  is 
repaired  by  the  same  cellular  processes 
and  with  the  same  efficiency  as  normal 
oxidative  damage  that  is  a  way  of  life  for 
every  living  cell. 

The  Low  Dose  Radiation  Research 
Program  will  conduct  research  to 
determine  if  low  dose  and  low  dose-rate 
radiation  present  a  health  risk  to  people 
that  is  the  same  as  or  greater  than  the 
health  risk  resulting  from  the  oxidative 
by-products  of  normal  physiological 
processes.  This  information  is  a  key 
determinant  in  decisions  that  are  made 
to  protect  people  from  adverse  health 
risks  from  exposure  to  radiation. 

Extensive  research  on  the  health 
effects  of  radiation  using  standard 
epidemiological  and  toxicological 
approaches  has  been  used  for  decades  to 
characterize  responses  of  populations 
and  individuals  to  high  radiation  doses, 
and  to  set  exposure  standards  to  protect 
both  the  public  and  the  workforce. 
These  standards  were  set  by 
extrapolating  from  the  biological  effects 
observed  in  high-dose  radiation  studies 
to  predicted,  but  unmeasurable  effects, 
at  low  radiation  doses,  using  modeling 
approaches.  This  approach  was  chosen 
because  of  our  inability  to  detect 
changes  in  cancer  incidence  follovsring 
low  doses  of  radiation.  Thus,  the 
historic  approach  has  been  the  Linear- 
no-Thresbold  model  that  assumes  each 
unit  of  radiation,  no  matter  how  small, 
can  cause  cancer.  As  a  result,  radiation- 
induced  cancers  are  predicted  from  low 
doses  of  radiation  for  which  it  has  not 
been  possible  to  directly  demonstrate 
cancer  induction. 

Most  of  the  projected  radiation 
exposures  associated  with  human 
activity  over  the  next  100  years  will  be 
to  low  dose  and  low  dose-rate  radiation 
from  medical  tests,  waste  clean-up,  and 
environmental  isolation  of  materials 
associated  v^th  nuclear  weapons  and 
nuclear  power  production.  The  major 
type  of  radiation  exposures  will  be  low 
Linear  Energy  Transfer  (LET)  ionizing 


radiation  from  fission  products.  The 
DOE  Low  Dose  Radiation  Research 
Program  will  thus  concentrate  on 
studies  of  low-LET  exposures  delivered 
at  low  total  doses  and  dose-rates. 

The  overriding  goal  of  this  program  is 
to  ensure  that  human  health  is 
adequately  and  appropriately  protected. 
It  currently  costs  billions  of  dollars  to 
protect  workers  and  the  public  from 
exposure  to  man-made  radiation,  often 
at  exposure  levels  lower  than  the 
natural  background  levels  of  radiation. 
If  it  could  be  demonstrated  that  there  is 
no  increased  risk  associated  with  these 
exposures,  these  resources  could  be 
directed  toward  more  critical  health 
related  issues. 

The  research  program  will  build  on 
advances  in  modem  molecular  biology 
and  instrumentation,  not  available 
during  the  previous  50  years  of 
radiation  biology  research,  to  address 
the  effects  of  very  low  levels  of  exposure 
to  ionizing  radiation.  It  will  concentrate 
on  understanding  the  relationships  that 
exist  between  normal  endogenous 
processes  that  deal  with  oxidative 
damage  and  processes  responsible  for 
the  detection  and  repair  of  low  levels  of 
radiation-induced  damage. 

Research  vdll  focus  on  understanding 
the  normal  cellular  processes 
responsible  for  recognizing  and 
repairing  normal  oxidative  damage  and 
radiation-induced  damage.  If  the 
damage  and  repair  induced  by  low  dose 
radiation  is  the  same  as  for  normal 
oxidative  damage,  it  is  possible  that 
there  are  thresholds  of  damage  that  the 
body  can  handle.  In  contrast,  if  the 
damage  from  ionizing  radiation  is 
different  from  normal  oxidative  damage, 
then  its  repair,  and  the  hazard 
associated  with  it,  may  be  unique. 

Research  conductea  in  this  program 
will  help  determine  health  risks  from 
exposures  to  low  levels  of  radiation, 
information  that  is  critical  to  adequately 
and  appropriately  protect  people  and  to 
make  the  most  effective  use  of  our 
national  resources. 

Research  Needs 

To  understand  the  relationship 
between  normal  oxidative  damage  and 
radiation-induced  damage,  studies  will 
be  conducted  at  very  low,  doses  and 
dose-rates  and  the  perturbation  of  the 
normal  physiological  processes  will  be 
characterized  at  all  levels  of  biological 
organization — from  genes  to  cells  to 
tissues  to  organisms.  Research  needs  are 
identified  in  interrelated  five  areas: 

1.  Low  dose  radiation  vs.  endogenous 
oxidative  damage — the  same  or 
different? 

A  key  element  of  this  research 
program  will  be  to  understand  the 


similarities  and  differences  between 
endogenous  oxidative  damage,  damage 
induced  by  low  levels  of  ionizing 
radiation,  and  the  health  risks  from 
both. 

Research  is  needed  to  understand  and 
quantify  real,  not  calculated,  differences 
or  similarities  in  DNA  damage  induced 
by  normal  oxidative  processes  versus 
low  doses  or  low  dose  rates  of  ionizing 
radiation.  This  information  is  the 
foundation  for  the  entire  low  dose 
radiation  research  program.  Although 
always  needed,  it  was  not  previously 
attainable  because  critical  resources  and 
technologies  were  not  available.  Today, 
technologies  and  resources  such  as 
those  developed  as  part  of  the  human 
genome  program,  e.g.,  coupled  capillary 
electrophoresis  and  mass  spectrometry 
systems  and  DNA  sequence  information, 
have  the  potential  to  detect  and 
characterize  small  differences  in  damage 
induced  by  normal  oxidative  processes 
and  low  doses  of  radiation. 

A  significant  investment  in 
technology  development  will  be 
required  to  expand  current  capabiUties 
for  identifying  and  quantifying  small 
amounts  of  oxidative  or  radiation. 
Radically  new  technologies  are  likely 
not  needed  but  current  technologies  will 
need  to  be  modified.  Methodologies 
having  high  sensitivity  as  well  as  high 
signal-to-noise  ratio  will  be  critical  in 
this  effort. 

A  significant  research  effort  will  also 
be  required  to  characterize  and  quantify 
normal  oxidative  damage  in  cells  and 
the  incremental  increases  induced  by 
low  doses  of  ionizing  radiation. 
Partnerships  are  encouraged  between 
laboratories  involved  in  characterization 
and  quantification  of  radiation  and 
oxidative  damage  and  groups  with 
expertise  in  or  developing  new 
technology  to  facilitate  progress  in  both 
areas  simultaneously. 

A  critical  goal  of  the  research 
component  of  this  program  is  to 
quantify  levels  of  damage  induced  by 
normal  oxidative  processes  and  the 
incremental  increases  due  to  low  dose 
radiation.  Qualitative  descriptions  of 
differences  and/or  similarities  between 
the  types  of  damage  induced  under  both 
conditions  are  useful  in  the  design  and 
interpretation  of  experiments  in  other 
parts  of  the  Low  Dose  Radiation 
Research  Program.  To  be  most  useful  in 
risk  Models  and  for  regulators  these 
differences  or  similarities  must  be 
quantified. 

2.  Understanding  biological  responses 
to  radiation  and  endogenous  damage. 

Molecular,  cellular,  and  tissue 
responses  modify  the  processing  of 
radiation  in^^uced  damage  and/or 
determine  whether  or  not  damaged  cells 
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are  eliminal|Bd.  inhibited,  or  expressed. 
These  respokises  impact  cancer  risks 
from  radiati  an. 

Research  s  needed  to  understand  and 
quantify  real,  not  extrapolated  or 
assumed,  deferences  or  similarities  in 
biological  cjianges  and  responses 
observed  following  exposures  to  low 
doses  or  lov^  dose  rates  of  ionizing 
radiation.  This  research  covers  the 
breadth  of  radiation  and  cancer  biology 
from  the  ininal  recognition  and 
processing  of  radiation  damage  by  a  cell 
to  the  potential  development  of  cancer. 
Not  all  research,  no  matter  how 
important  t(^  our  understanding  of  the 
mechanism^  of  cellular  responses  to  low 
dose  radiatipn  or  of  cancer 
development,  will  necessarily  be  useful 
for  estimating  health  risks  from  low 
dose  radiation  or  in  choosing  low  dose 
radiation  ri^  models.  However, 
understandiig  and  quantifying  key 
aspects  of  the  biological  changes  and 
responses  induced  by  low  dose 
radiation  is  |ikely  to  have  dramatic 
impacts  on  6ur  ability  to  efficiently  and 
effectively  protect  people  from 
unnecessary  and  avoidable  health  risks. 

Research  will  benefit  from  the  rapidly 
increasing  ajk^ailability  of  DNA  sequence 
data  from  hiMnans  and  other  model 
organisms  including  mouse,  yeast,  fruit 
fly.  etc.  Recently  developed 
technologie$  for  characterizing  and 
quantify^g  ^ene  expression  should  be 
exploited.  la  some  cases,  further 
improvements  in  these  technologies  will 
be  needed,  such  as  increases  in  tiie 
sensitivity  ff)r  detecting  and  quantifying 
gene  expression.  Cytogenetic  techniques 
that  couple  traditional  cytogenetic 
approaches  with  advances  in  molecular 
biology  and  {automation  will  likely  be 
useful  in  effbrts  to  determine  how 
accurately  Ifw  dose  radiation  damage  is 
repaired.  A4vances  in  the  use  and 
development  of  model  organisms  and  of 
advanced  sy  stems  for  studying 
"normal"  cells  in  culture  should  also  be 
exploited  tojstudy  the  more  complex 
interactions  {of  cells  and  tissues  in 
determining!  the  biological  effects  of  low 
dose  radiation. 

Research  is  needed  that  addresses  the 
following  six  key  questions: 

Do  cells  rScognize  and  respond  to  low 
doses  of  ionizing  radiation  the  same 
way  that  th^  do  to  high  doses  of 
radiation?  Much  of  the  damage  induced 
by  radiation,  and  normal  oxidative    • 
processes  is 'the  same.  Research  should 
concentrate  pn  damage  that  is  unique  to 
low  doses  o|  radiation  and  on 
differences  br  similarities  between 
biological  responses  following  high 
versus  low  4oses  of  radiation.  It  must  be 
determined  Which  genes  and  proteins 
are  specifically  induced  in  response  to 


low  doses  of  ionizing  radiation,  how 
these  relate  to  other  oxidative  stresses, 
and  importantly,  how  the  induced  genes 
and  proteins  affect  endpoints  relevant  to 
radiation-induced  cancer.  It  must  also 
be  determined  if  the  ability  and  efficacy 
of  cells  to  recognize  and  repair  radiation 
damage  is  affected  by  the  radiation  dose. 

Do  cells  repair  DNA  damage  induced 
by  low  doses  of  ionizing  radiation  the 
same  way  that  they  do  damage  induced 
by  high  doses  of  radiation?  The  repair 
or  misrepair  of  radiation-induced  DNA 
damage  is  of  fundamental  importance  to 
all  aspects  of  a  cell  and/ or  an  organism's 
responses  to  radiation  exposure.  The 
Sdelity  of  the  repair  and  damage 
processing  systems  will  significantly 
affect  the  dose  response  curve  for  cancer 
induction,  particularly  at  low  doses. 
Ineffective  repair  or  misrepair  of 
radiation  damage  and  subsequent 
processing  of  this  unrepaired  or 
misrepaired  damage  can  significantly 
impact  genomic  integrity  resulting  in 
radiation-induced  mutations, 
chromosomal  aberrations,  chromosomal 
stability,  and  cancer.  Quite  simply,  if 
radiation-induced  damage  is  faithfully 
repaired  and  processed,  a  threshold  is 
expected.  On  the  other  hand,  if  repair 
and  subsequent  processing  can  lead  to 
errors  at  low  doses  but  not  at  high 
doses,  an  expectation  of  a  threshold  is 
not  warranted. 

Additional  understanding  of  the 
molecular  mechanisms  involved  and  in 
the  closely  linked  damage  signaling 
pathways  will  provide  information 
relevant  to  the  faithful  repair  of  specific 
lesions,  the  molecular  responses  of  ceUs 
to  specific  lesions  and  the  consequences 
of  cellular  processing  of  radiation- 
induced  damage  compared  to  that  of 
endogenous  damage.  Many  of  these 
consequences  can  be  assessed  using 
rapidly  developing  molecular 
cytogenetic  technology  such  as 
combinatorial  fluorescence  in  situ 
hybridization  (FISH).  Because 
cytogenetic  effects  represent  the 
synthesis  of  damage  induction,  repair 
and  processing,  these  new  technologies 
provide  the  opportunity  to  directly  test 
certain  key  predictions  of  models  of 
radiation  effects  at  low  doses. 
Substantially  more  information  is  also 
need  on  (1)  the  underlying  repair 
processes;  (2)  the  role  of  DNA  sequence 
and  chromatin  structure  in  determining 
radiation  response  and  target  size  for 
biological  endpoints  relevant  to  cancer; 
and  (3)  how  and  if  the  processing  of 
damage  induced  by  low  doses  of 
radiation  leads  to  mutations, 
chromosomal  aberrations,  and  genomic 
instability. 

How  much  do  low  doses  of  radiation 
"protect"  cells  against  subsequent  low 


doses  of  ionizing  radiation?  If  low  doses 
of  radiation  regularly  and  predictably 
induce  a  protective  response  in  cells  to 
subsequent  low  doses  of  radiation  this 
could  have  a  substantial  impact  on 
estimates  of  adverse  health  risk  from 
low  dose  radiation.  The  generaUty  and 
the  extent  of  this  apparent  adaptive 
response  in  cells  irradiated  with  small 
doses  of  ionizing  radiation  needs  to  be 
quantified. 

Are  the  potentially  damaging  effects 
of  low  dose  radiation  amplified  by 
interactions  between  cells?  It  is 
important  for  this  program  to  determine 
if  these  so-called  by-stander  effects  can 
be  induced  by  exposure  to  low  LET 
radiation  deUvered  at  low  total  doses  or 
dose-rates.  If  such  an  effect  is 
demonstrated  and  quantifiable,  it  could, 
potentially,  increase  estimates  of  risk 
from  low  dose  radiation.  This  by- 
stander effect,  in  essence,  "amplifies" 
the  biological  effects  of  a  low  dose 
exposure  by  effectively  increasing  the 
number  of  cells  that  experience  adverse 
effects  to  a  number  greater  than  the 
number  of  cells  directly  exposed  to 
radiation. 

Is  genetic  instability,  a  key  step  in  the 
development  of  cancer,  induced  or 
initiated  by  low  doses  of  radiation? 
Current  evidence  suggests  that  DNA 
repair  and  processing  of  radiation 
damage  can  lead  to  instabihty  in  the 
progeny  of  irradiated  cells  and  that 
susceptibihty  to  instability  is  under 
genetic  control.  However,  there  is 
virtually  no  information  on  the 
underlying  mechanisms  and  how  the 
processing  of  damage  leads  to  instability 
in  the  progeny  of  irradiated  cells  several 
generations  later.  Further,  while  there 
has  been  considerable  speculation  about 
the  role  of  such  instability  in  radiation- 
induced  cancer,  its  role  in  this  process 
remains  to  be  determined. 

Is  the  development  of  cancer  induced 
by  low  (versus  high)  doses  of  radiation 
affected  by  the  unirradiated  normal 
tissues  that  surround  the  potential 
cancer  cells?  The  ability  of  an  irradiated 
cell  to  escape  normal  tissue  regulatory 
processes  or  of  a  tissue  to  inhibit  the 
further  progression  of  precancerous 
cells  may  be  differentially  affected  by 
high  versus  low  doses  of  radiation. 
Exposure-  and  dose-response  studies 
should  be  conducted  to  determine  if  the 
basic  mechanisms  of  radiation  acEion 
change  as  a  function  of  total  radiation 
dose  and  dose  rate.  High  doses  of 
ionizing  radiation  induce  matrix  and 
tissue  disorganization,  cell  killing, 
changes  in  cell  proliferation  kinetics, 
induction  of  a  multitude  of  genes  and 
growth  factors,  and  extensive 
chromosome  and  genetic  damage.  It  is 
important  to  determine  if  low  doses  of 
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ionizing  radiation  can  induce  these 
biological  changes.  It  will  also  be 
important  to  determine  if  cancer  can  be 
induced  by  doses  that  are  too  low  to 
produce  such  changes. 

3.  Thresholds  for  low  dose  radiation — 
fact  or  fiction? 

We  don't  know  if  there  are  radiation 
doses  or  energies  below  which  there  is 
no  significant  biological  change  or 
below  which  the  damage  induced  can 
be  effectively  dealt  with  by  normal 
cellular  processes.  If  there  are,  then 
there  should  be  no  regulatory  concern 
for  exposures  below  these  thresholds 
since  there  will  be  no  increase  in  risk. 

The  principal  focus  of  research  in  this 
component  of  the  Low  Dose  Radiation 
Research  Plan  is  to  develop  methods  to 
synthesize  or  model  new  molecular 
level  information  on  low  dose  radiation 
induced  damage  and  biological 
responses  to  that  damage  into  a  low 
dose  radiation  risk  model.  The  goal  of 
this  research  program  is  to  develop 
scientifically  defensible  tools  and 
approaches  for  determining  risk  that  are 
widely  used,  accepted,  and  understood. 
Research  should  include,  but  not  be 
limited  to  development  of 
computational  techniques,  e.g., 
algorithms  and  advanced  mathematical 
approaches,  for  use  in  determining  risk, 
that  model  new  information  from 
cellular  and  molecular  studies  together 
with  available  data  from  epidemiologic 
and  animal  studies. 

A  secondary,  but  essential  component 
of  this  component  of  the  Low  Dose 
Radiation  Research  Plan,  will  be  the 
design  and  conduct  of  additional 
biological  experiments  to  address 
specific  questions  or  predictions  made 
by  these  new  computational 
approaches.  These  biological 
experiments,  though  Ukely 
complementary  to  research  described 
above,  vdll  be  designed  and  conducted 
in  collaboration  with  modelers. 

4.  Genetic  factors  that  affect 
individual  susceptibility  to  low  dose 
radiation. 

Do  genetic  differences  exist  making 
some  individuals  more  sensitive  to 
radiation-induced  damage?  Such  genetic 
differences  could  result  in  sensitive 
individuals  or  sub-populations  that  are 
at  increased  risk  for  radiation-induced 
cancer. 

The  Low  Dose  Radiation  Research 
Program  should  have  three  main  goals 
in  terms  of  genetic  susceptibility  to  low 
dose  radiation:  (1)  Identify  genes 
involved  in  the  recognition,  repair,  and 
processing  of  damage  induced  by 
ionizing  radiation,  (2)  determine  the 
frequencies  of  polymorphisms  in  these 
genes  in  the  population,  and  (3) 
determine  the  biological  significance  of 


these  polymorphisms  with  respect  to 
cancer  and  radiation  sensitivity. 

Research  in  these  three  areas  will 
strongly  complement  ongoing  initiatives 
at  the  National  Institutes  of  Health 
(NTH).  DOE  staff  will  work  with  staff  at 
the  NIH  to  ensure  that  research  in  the 
Low  Dose  Radiation  Research  Program 
is  complementary  to  and  not  duplicative 
of  research  funded  by  NIH  programs. 

The  National  Human  Genome 
Research  Institute  (NHGRI)  is  funding 
research  to  identify  common  variants  in 
the  coding  regions  of  the  majority  of 
human  genes  identified  during  the  next 
five  years  with  the  goal  of  developing  a 
catalog  of  all  common  variants  in  all. 
The  NHGRI  is  also  working  to  create  a 
map  of  at  least  100,000  single 
nucleotide  polymorphisms,  the  most 
common  polymorphisms  in  the  human 
genome  representing  single  base-pair 
differences  between  two  copies  of  the 
same  gene.  These  so-called  SNPs  will  be 
a  boon  for  mapping  complex  such  as 
cancer,  cancer  susceptibility,  and 
susceptibihty  to  low  dose  radiation. 

The  National  Institute  of 
Environmental  Health  Science  (NIEHS) 
is  funding  research  as  part  of  its 
Environmental  Genome  Project  to 
understand  the  impact  and  interaction 
of  environmental  exposures  on  hxmian 
disease.  The  NIEHS  project  includes 
efforts  to  understand  genetic 
susceptibility  to  environmental  agents 
that  will  allow  more  precise 
identification  of  the  enviroimiental 
agents  that  cause  disease  emd  the  true 
risks  of  exposures.  The  principal  focus 
of  NIEHS  research  will  be  on  chemicals 
so  the  focus  on  radiation  in  the  Low 
Dose  Radiation  Research  Program  is 
highly  complementary.  Initially,  the 
Environmental  Genome  Project  will 
focus  on  categories  of  genes  including: 
xenobiotic  metabohsm  and 
detoxification  genes;  hormone  metabolic 
genes;  receptor  genes:  DNA  repair  genes; 
cell  cycle  genes;  cell  death  control 
genes;  genes  mediating  immune  and 
inflammatory  responses;  genes 
mediating  nutritional  factors;  genes 
involved  in  oxidative  processes  and, 
genes  for  signal  transduction  systems. 

Identification  of  potential 
susceptibility  genes  and  polymorphisms 
in  those  genes  is  only  the  first  (and 
perhaps  the  easiest)  step  in  the  program 
to  characterize  and  imderstand  genetic 
susceptibility.  Determining  the 
biological  significance  of  these  genetic 
polymorphisms  with  respect  to  cancer 
and  radiation  sensitivity  is  the  ultimate 
goal  and  the  more  difficult  task.  The 
international  human  genome  project, 
structvu-al  biology  research,  and  the 
NHGRI  and  NIEHS  efforts  described 
above  play  important  roles  determining 


which  polymorphisms  are  most  likely  to 
influence  gene  function.  Population 
genetics  and  computational  biology 
approaches  will  be  required  to  estimate 
the  potential  impact  on  estimates  of 
population  and  individual  risk.  Genetic 
epidemiology  approaches  will  also  be 
needed  to  relate  specific  polymorphisms 
and  combinations  of  polymorphisms 
with  cancer  risk.  Inbred  mouse  strains 
and  other  model  organisms  with  well- 
characterized  differences  in 
susceptibility  to  radiation-induced 
cancer  are  also  important  tools  for 
identifying  significant  polymorphisms. 
Direct  assessment  of  the  biological 
significance  of  candidate  "susceptibility 
genes"  can  also  be  undertaken  using 
animal  models  such  as  knock-out  and 
knock-in  mice,  mice  with  specific  genes 
removed  or  added. 

5.  Communication  of  research  results. 

This  research  program  will  only  be  a 
success  if  the  science  it  generates  is 
useful  to  pohcy  makers,  standard 
setters,  and  the  public.  Research  results 
must  be  effectively  communicated  so 
that  current  thinking  reflects  sound 
science. 

The  Low  Dose  Radiation  Research 
Program  should  have  two  main  research 
goals  for  communicating  the  Program's 
research  results:  (1)  develop  a  public 
communication  program  based  on 
principles  of  risk  communication  and 
(2)  develop  a  public  education  program 
based  on  principles  of  risk 
communication  science. 

Communication  with  the  public  about 
low  dose  management,  requires  a  well- 
developed  plan  based  on  strong  basic 
social  science  research.  The  goal  of 
communication  research  in  this  program 
should  be  to  understand  the  likely 
public  responses  to  scientific  findings 
from  the  Low  Dose  Radiation  Research 
Program  and  responses  to  the  plans  that 
might  result  to  modify  existing 
standards  based  on  these  scientific 
findings.  The  following  topics  should  be 
included  in  determining  public 
responses  to  issues  regarding  low  dose 
radiation  exposures:  (i)  public 
perceptions  of  risk  from  exposure  to 
radiation;  (ii)  the  perceived  importance 
of  the  activities  and  conditions  that 
produce  low  dose  radiation;  (iii)  trust 
and  confidence  in  risk  managers, 
regulators,  and  decision  makers;  (iv)  the 
role  of  the  media  in  characterizing 
different  positions  on  risk  controversies; 
(v)  the  role  of  advocacy  groups;  (vi)  the 
manner  by  which  risk  is  characterized 
and  assessed;  and  (vii)  procedures  by 
which  decisions  are  made. 

To  present  developments  from  this 
program  in  a  form  that  is  useful  and 
easily  understood  bv  the  pubUc,  the 
education  program  would  develop  web 
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pages,  writtei  resources  for  public 
schools,  and  coordinate  multimedia 
coverage  of  r  ssearch  results  and  public 
meetings.  Pu  ilic  meetings  would 
provide  opportunities  for  the  public  to 
meet  with  scientists  and  regulators 
involved  in  [  olicy  making,  facilitating 
public  input  into  the  decision  making 
process. 

Radiation  Dcses  of  Interest 

The  focus  ( )f  research  in  the  Low  Dose 
Radiation  Re  search  Program  should  be 
on  doses  of  li  )w  linear  energy  transfer 
(LET)  radiatii  )n  that  are  at  or  below 
current  workplace  exposure  limits.  In 
general,  research  in  this  program  should 
focus  on  total  radiation  doses  that  are 
less  than  or  aqua!  to  10  rads.  Some 
experiments  will  likely  involve  selected 
exposures  to  jhigher  doses  of  radiation 
for  comparisons  with  previous 
experiments  or  for  determining  the 
validity  of  e)<trapolation  methods 
previously  u«ed  to  estimate  the  effects 
of  low  doses  of  radiation  from 
observations  Imade  at  high  doses. 

Supplementary  Materials 

A  draft  of  iftie  DOE  Low  Dose 
Radiation  Research  Program  Plan  is 
available  on  the  World  Wide  Web  at 
http://www.ir.doe.gov/production/ 
ober/berac/d|'aftld.pdf.  This  research 
plan  outlined  a  ten-year  research 
strategy  to  halp  determine  the  risks  to 
human  healtJ  i  from  exposure  to  low 
doses  of  ioniung  radiation. 

Success  of  the  Low  Dose  Radiation 
Research  Pro  jram  depends  on 
maintaining  i  diverse  and  balanced  set 
of  research  p  rojects  that  span  the 
research  neei  Is  outlined  above.  A  list 
and  a  brief  di  sscription  of  projects 
currently  fur  ded  as  part  of  the  Low 
Dose  Radiatii  )n  Research  Program  is 
available  at  http://www.er.doe.gov/ 
production/cber/ldprojlist.html  on  the 
World  Wide  Web.  These  projects  were 
funded  as  pa  rt  of  solicitation  number 
98-1 1  that  c{  n  be  found  on  the  World 
Wide  Web  at  http://www.er.doe.gov/ 
production/g  rants/ fr98 1 1  .html. 

Program  Fiu  ding 

It  is  anticipated  that  up  to  $4.0 
million  will  pe  available  for  new  grant 
awards  during  FY  1999,  contingent 
upon  the  availability  of  funds.  Multiple 
year  funding  of  grant  awards  is 
expected,  and  is  also  contingent  upon 
the  availability  of  appropriated  funds, 
progress  of  tie  research,  and  continuing 
program  neeq.  It  is  expected  that  most 
awards  will  ^  from  1  to  3  years  and 
will  range  fri^m  $200,000  to  $400,000 
per  year  (totil  costs). 


Preapplication 

A  preapplication  should  be 
submitted.  The  Preapplication  should 
contain  a  title,  list  of  investigators, 
address,  telephone,  fax  and  E-mail 
address  of  the  Principal  Investigator, 
and  no  more  than  a  one  page  simimary 
of  the  proposed  research,  including 
project  objectives  and  methods  of 
accomplishment.  Preapplications  will 
be  reviewed  by  program  managers  from 
SC  and  EM  relative  to  the  scope  and 
research  needs  of  the  DOE  Low  Dose 
Radiation  Research  Program  and  the 
Environmental  Management  Science 
Program  (EMSP).  Responses  to  the 
preappUcations,  encouraging  or 
discouraging  formal  applications,  will 
generally  be  communicated  within  7 
days  of  receipt.  Notification  of  a 
successful  preappUcation  is  not  an 
indication  that  an  award  vdll  be  made 
in  response  to  the  formal  application. 

Applications 

(Please  Note  Critical  Information  Below 
on  Page  Limits) 

Information  about  the  development 
and  submission  of  appUcations, 
eligibility,  limitations,  evaluation, 
selection  process,  and  other  policies  and 
procedures  may  be  found  in  the 
Application  Guide  for  the  Office  of 
Science  Financial  Assistance  Program 
and  10  CFR  part  605.  Electronic  access 
to  the  Guide  and  required  forms  is  made 
available  via  the  World  Wide  Web  at: 
http://www.er.doe.gov/production/ 
grants/grants.html. 

The  Project  Description  must  be  25 
pages  or  less,  exclusive  of  attachments. 
AppUcations  with  Project  Descriptions 
longer  than  25  pages  will  be  returned  to 
applicants  and  will  not  be  reviewed. 
The  application  must  contain  an 
abstract  or  project  summary,  letters  of 
intent  from  collaborators,  and  short 
curriculimi  vitaes  consistent  with  NIH 
guidelines. 

Adherence  to  type  size  and  line 
spacing  requirements  is  necessary  for 
several  reasons.  No  applicants  should 
have  the  advantage,  or  by  using  small 
type,  of  providing  more  text  in  their 
applications.  Small  type  may  also  make 
it  difficult  for  reviewers  to  read  the 
application.  Applications  must  have  1- 
inch  margins  at  the  top,  bottom,  and  on 
each  side.  Type  sizes  must  be  10  point 
or  larger.  Line  spacing  is  at  the 
discretion  of  the  applicant  but  there 
must  be  no  more  than  6  lines  per 
vertical  inch  of  text.  Pages  should  be 
standard  8V2"  x  11"  (or  metric  A4,  i.e., 
210  mm  X  297  mm). 

Applicants  are  expected  to  use  the 
following  ordered  format  to  prepare 
Applications  in  addition  to  following 


instructions  in  the  Application  Guide 
for  the  Office  of  Science  Financial 
Assistance  Program.  Applications  must 
be  written  in  English,  with  all  budgets 
in  U.S.  dollars. 

•  Face  Page  (DOE  F  4650.2  (10-91)). 

•  Project  Abstract  (no  more  than  one 
page). 

•  Relevance  to  EM  needs  (Applicants 
should  use  no  more  than  one  page  to 
describe  how  the  proposed  basic 
research  contributes  to  EM  needs  by 
decreasing  health  risks  to  the  public  and 
workers  from  low  dose  radiation, 
providing  opportunities  for  major  cost 
reductions  in  cleaning  up  DOE's 
environmental  problems,  or  reducing 
the  time  required  to  achieve  EM's 
mission  goals.). 

•  Budgets  for  each  year  and  a 
summary  budget  page  for  the  entire 
project  period  (using  DOE  F  4620.1). 

•  Budget  Explanation. 

•  Budgets  and  Budget  explanation  for 
each  collaborative  subproject,  if  any. 

•  Project  Description  (The  Project 
Description  must  be  25  pages  or  less, 
exclusive  of  attachments.  Applications 
with  Project  Descriptions  longer  than  25 
pages  will  be  returned  to  applicants  and 
will  not  be  reviewed.). 

•  Coals. 

•  Significance  of  Project  to  EM  needs. 

•  Background. 

•  Research  Plan. 

•  Preliminary  Studies  (if  applicable). 

•  Research  Design  and 
Methodologies. 

•  Literature  Cited. 

•  Collaborative  Arrangements  (if 
applicable). 

•  Biographical  Sketches  (limit  2  pages 
per  senior  investigator). 

•  Description  of  Facilities  and 
Resources. 

•  Current  and  Pending  Support  for 
each  senior  investigator. 

The  Office  of  Science,  as  part  of  its 
grant  regulations,  requires  at  10  CFR 
605.11(b)  that  a  recipient  receiving  a 
grant  to  perform  research  involving 
recombinant  DNA  molecules  and/or 
organisms  and  viruses  containing 
recombinant  DNA  molecules  shall 
comply  with  the  National  Institutes  of 
Health  "Guidelines  for  Research 
Involving  Recombinant  DNA 
Molecules",  which  is  available  via  the 
world  wide  web  at:  http:// 
wwrw.  niehs .  nih.gov/ocfiisb/biosafe/nih/ 
rdna-apr98.pdf.  (59  FR  34496.  July  5, 
1994),  or  such  later  revision  of  those 
guidelines  as  may  be  published  in  the 
Federal  Register. 

Collaboration 

Applicants  are  encouraged  to 
collaborate  writh  researchers  in  other 
institutions,  such  as  universities, 
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industry,  non-profit  organizations, 
federal  laboratories  and  Federally 
Funded  Research  and  Development 
Centers  (FFRDCs),  including  the  DOE 
National  Laboratories,  where 
appropriate,  and  to  incorporate  cost 
sharing  andyor  consortia  wherever 
feasible. 

Merit  and  Relevance  Review 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  followring 
evaluation  criteria  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  605.10(d): 

1 .  Scientific  and/ or  Technical  Merit  of 
the  Project. 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach. 

3.  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resources. 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

The  evaluation  will  include  program 
pohcy  factors  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  the  Department's 
programmatic  needs.  External  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  may  be  used,  and 
submission  of  an  application  constitutes 
agreement  that  this  is  acceptable  to  the 
investigator(s)  emd  the  submitting 
institution. 

Subsequent  to  the  formal  scientific 
merit  review,  applications  that  are 
judged  to  be  scientifically  meritorious 
will  be  evaluated  by  DOE  for  relevance 
to  the  objectives  of  the  EMSP  which 
include  protecting  the  health  of  the 
populations  that  live  near  or  work  at 
DOE  sites.  Additional  information  on 
the  EMSP  can  be  obtained  at  http:// 
wwrw.em.doe.gov/science;  on  the  World 
Wide  Web. 

Environmental  Management  Science 
Program  Overview 

Purpose 

The  need  to  build  a  stronger  scientific 
basis  for  the  Environmental 
Management  effort  has  been  established 
in  a  number  of  recent  studies  and 
reports.  The  Calvin  Commission  report 
("Alternative  Futures  for  the 
Department  of  Energy  National 
Laboratories,"  February  1995)  also 
provided  the  following  observations  and 
recommendations: 

There  is  a  particular  need  for  long  tenn, 
basic  research  in  disciplines  related  to 
environmental  cleanup  .  .  .  Adopting  a 
science-based  approach  that  includes 


supporting  development  of  technologies  and 
expertise  .  .  .  could  lead  to  both  reduced 
cleanup  costs  and  smaller  environmental 
impacts  at  existing  sites  and  to  the 
development  of  a  scientific  foundation  for 
advances  in  enviroimientgl  technologies. 

The  Environmental  Management 
Advisory  Board  Science  Committee 
(Resolution  on  the  EMSP,  May  2,  1997) 
made  the  following  observations: 

EMSP  results  are  likely  to  be  of  significant 
value  to  EM  .  .  .  Early  program  benefits, 
include:  improved  understanding  of  EM 
science  needs,  linkage  with  technology 
needs,  and  expansion  of  the  cadre  of 
scientific  personnel  working  on  EM  problems 
.  .  .  Science  program  has  the  potential  to 
lead  to  significant  improvement  in  future  risk 
reduction  and  cost  and  time  savings. 

The  objectives  of  the  EMSP  are  to: 

•  Provide  scientific  knowledge  that 
will  revolutionize  technologies  and 
clean-up  approaches  to  significantly 
reduce  future  costs,  schedules,  and 
risks; 

•  "Bridge  the  gap"  between  broad 
fundamental  research  that  has  wide- 
ranging  applicability  such  as  that 
performed  in  DOE's  Office  of  Science 
and  needs-driven  applied  technology 
development  that  is  conducted  in  EM's 
Office  of  Science  and  Technology;  and 

•  Focus  the  Nation's  science 
infrastructure  on  critical  DOE 
environmental  management  problems. 

Representative  Research  Areas 

The  EMSP  solicits  basic  research  in 
all  areas  of  science  that  have  the 
potential  for  addressing  one  or  more  of 
the  areas  of  concern  to  the  Department's 
Environmental  Management  Program. 
Overall,  the  scientific  disciplines 
relevant  to  the  EMSP  include,  but  are 
not  limited  to: 

•  Biology  (including  cellular  and 
molecular  biology,  ecology, 
bioremediation,  genetics,  biochemistry, 
and  structural  biology). 

•  Chemistry  (including  analytical 
chemistry,  catalysis,  heavy  element 
chemistry,  inorganic  chemistry,  organic 
chemistry,  physical  chemistry,  and 
separations  chemistry). 

•  Computational  sciences  (including 
research  and  development  of 
mathematical/numerical,  informatics, 
and  communication  procedures  and 
software  technology,  e.g.,  for 
deterministic  simulations  and 
optimization). 

•  Engineering  sciences  (including 
control  systems  and  optimization, 
diagnostics,  transport  processes, 
thermophysical  properties  and 
bioengineering). 

•  Geosciences  (including  geophysical 
imaging,  physicochemical  dynamics 
and  chemical  transport  in  fluid-rock 
systems,  and  hydrogeology). 


•  Health  sciences. 

•  Materials  science  (including 
condensed  matter  physics,  metallurgy, 
ceramics,  waste  minimization,  welding 
and  joining,  degradation  mechanisms, 
and  remote  sensing  and  monitoring). 

•  Physics  (including  atomic, 
molecular,  optical,  and  fluid  physics). 

•  Plant  science  (including 
mechanisms  of  mineral  uptake, 
intercellular  transport,  and 
concentration  and  sequestration). 

Major  Environmental  Management 
Challenges. 

This  research  notice  is  part  of  a  long- 
term  program  within  Environmental 
Management  to  provide  continuity  in 
scientific  knowledge  that  will  more 
effectively  protect  workers  and  the 
public  and  revolutionize  approaches  for 
solving  DOE's  most  complex 
environmental  problems.  The  following 
is  an  overview  of  the  major  technical 
challenges  facing  the  Environmental 
Management  Program.  More  detailed 
descriptions  of  the  specific  technical 
work  pwrformed  at  DOE  sites  can  be 
found  in  the  background  section  of  this 
Notice. 

The  Department  is  the  guardian  of 
over  300  large  storage  tanks  containing 
over  100  million  gallons  of  highly 
radioactive  wastes,  that  include  organic 
and  inorganic  chemical  compounds,  in 
solid,  colloidal,  slurry,  and  liquid 
phases.  The  environment  within  the 
tanks  is  highly  radioactive  and 
chemically  harsh.  A  few  of  the  tanks 
have  leaked  to  the  environment  while 
others  are  corroding.  The  contents  of 
these  tanks  need  to  be  characterized, 
removed  from  the  tanks,  treated,  and 
converted  to  safe  forms  for  disposal. 

The  Department  is  the  custodian  of 
several  thousand  metric  tons  of  spent 
nuclear  reactor  fuels,  resulting  primarily 
from  weapons  fabrication  activities 
during  the  Cold  War,  but  also  including 
fuel  from  research  and  naval  reactors. 
The  long-term  containment  performance 
of  the  fuel  under  storage  and  disposal 
conditions  is  uncertain.  Such 
uncertainties  affect  the  ability  to  license 
disposal  methods. 

The  Office  of  Environmental 
Management  is  the  custodian  of  large 
quantities  of  fissile  materials  which 
were  left  in  the  manufacturing  and 
processing  facilities  after  the  United 
States  halted  its  nuclear  weapons 
production  activities.  These  materials 
include  plutonium  solutions,  plutonium 
metals  and  oxides,  plutonium  residues 
and  compounds,  highly  enriched 
uranium,  and  nuclides  of  other 
actinides.  Additional  scientific 
information  is  required  to  choose 
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processes  fo^  converting  these  materials 
to  stable  fonns. 

The  Department  currently  has  on  its 
sites  over  one  hundred  sixty  thousand 
cubic  meters  of  waste  containing  both 
radioactive  apd  hazardous  materials. 
This  mixed  ikraste  contains  a  wide 
variety  of  materials,  as  varied  as 
protective  clothing,  machining  products 
and  wastes,  packaging  materials,  and 
process  hquids.  Fundamental  scientific 
data  are  needed  to  improve  processes 
associated  wfth  treatment  systems,  such 
as  characterisation,  pre-treatment,  and 
monitoring. 

The  Department  is  committed  to  the 
safe  disposal  of  all  radioactive  wastes, 
including  hieh-level  wastes,  mixed 
wastes,  and  nssile  materials.  Safe 
disposal  of  tjiese  materials  requires  that 
the  wide  ranfae  of  potential  waste 
streams  be  converted  into  insoluble 
materials  for  long  term  storage.  Some 
radioactive  material-containing  forms 
have  been  successfully  developed  and 
are  being  produced;  however,  at  present, 
research  challenges  still  exist  in 
developing  suitable  forms  for  each 
material  to  be  stored. 

The  Department  is  currently 
conducting  qleanup  activities  at  many  of 
its  sites,  and  I  is  preparing  plans  for 
additional  remediation  work.  There  is 
much  scientific  uncertainty  about  the 
levels  of  risk  to  hiunan  health  at  the  end 
stages  of  the  JDOE  clean-up  effort.  This 
notice  for  ne|w  research  in  FY  1999  is 
intended  to  address  these  imcertainties. 

Background 

The  Unite<  I  States  involvement  in 
nuclear  wea  j>ons  development  for  the 
last  50  years  ihas  resulted  in  the 
development  of  a  vast  research, 
production,  ^d  testing  network  known 
as  the  nuclear  weapons  complex.  The 
Department  has  begim  the 
environmental  remediation  of  the 
complex  enqompassing  radiological  and 
nonradiologlcal  hazards,  vast  volimies 
of  contaminated  water  and  soil,  and 
over  7,000  contaminated  structures.  The 
Department  tnust  characterize,  treat,  and 
dispose  of  hazardous  and  radioactive 
wastes  that  have  been  accxmiulating  for 
more  than  5$  years  at  120  sites  in  36 
states  and  territories. 

By  1995,  the  Department  had  spent 
about  $23  billion  in  identifying  and 
characteriziilg  its  waste,  managing  it, 
and  assessing  the  remediation  necessary 
for  its  sites  apd  facilities.  Over  the  next 
ten  years  at  cvirrent  budget  projections, 
another  $60  Dillion  will  be  spent.  The 
DOE  cleanup  of  the  Cold  War  legacy  is 
the  largest  cleanup  program  in  the 
Federal  Government,  even  larger  than 
that  of  the  Dj^partment  of  Defense 
legacy. 


The  Office  of  Environmental 
Management  is  responsible  for  waste 
management  and  cleanup  of  DOE  sites. 
The  EM  operations  have  been 
historically  compliance-based  and 
driven  to  meet  established  goals  in  the 
shortest  time  possible  using  either 
existing  technologies  or  those  that  covild 
be  developed  and  demonstrated  within 
a  few  years.  Environmental  Management 
is  also  responsible  for  conducting  the 
program  for  waste  minimization  and 
pollution  prevention  for  the 
Department. 

The  variety  and  volimie  of  the 
Department's  ciurent  activities  make 
this  effort  a  challenge  itself.  In  some 
cases,  fundamental  science  questions 
will  have  to  be  addressed  before  a 
technology  or  process  can  be 
engineered.  There  is  a  need  to  involve 
more  basic  science  researchers  in  the 
challenges  of  the  Department's 
remediation  effort.  The  Office  of  Science 
addresses  fundamental,  frequently  long- 
term,  research  issues  related  to  the 
many  missions  of  the  Department.  The 
EMSP  uses  SC's  experience  in  managing 
fundamental  research  to  address  the 
needs  of  technology  breakthroughs  in 
EM's  programs. 

Details  of  the  programs  of  the  Office 
of  Environmental  Management  and  the 
technologies  ciurently  under 
development  or  in  use  by 
Environmental  Management  Program 
can  be  found  on  the  World  Wide  Web 
at  http://www.em.doe.gov;  and  at  the 
extensive  links  contained  therein.  These 
programs  and  technologies  should  be 
used  to  obtain  a  better  understanding  of 
the  missions  and  challenges  in 
environmental  management  in  DOE 
when  considering  areas  of  research  to  be 
proposed. 

References  for  Background  Information 

Note:  World  Wide  Web  locations  of  these 
documents  are  provided  where  possible.  For 
those  without  access  to  the  World  Wide  Web, 
hard  copies  of  these  references  may  be 
obtained  by  writing  Mr.  Mark  A.  Gilbertson 
at  the  address  listed  in  the  FOR  FURTHER 
MFORMATION  COKTACT  section. 

DOE  1998.  Accelerating  Cleanup:  Paths 
to  Closure 
http://www.em.doe.gov 
DOE  1998.  Report  to  Congress  on  the 
U.S.  Department  of  Energy's  EMSP: 
Research  Funded  and  Its  Linkages 
to  Environmental  Cleanup 
Problems. 
http://www.doe.gov/em52 
DOE  1998.  EMSP  Workshop. 
http://www.doe.ROv/em52 
DOE  1997.  Research  Needs  Collected  for 
the  EM  Science  Program — ^June 
1997. 
http://www.doe.gov/em52/needs.html 


DOE  1997.  U.S.  Department  of  Energy 
Strategic  Plan 
http://www.doe.gov/policy/ 
doeplan.html 

DOE  1998.  Office  of  Science  and  Risk 
Pohcy  EM-52  and  EMSP. 
http://www.em.doe.gov/science/ 

DOE  1998.  Office  of  Science  and 
Technology  EM-50. 
http://em-50.em.doe.gov/ 

DOE  1998.  Office  of  Science  and  Risk 
Pohcy,  Risk  Policy  Program. 
http://www.em.doe.gov/irm/ 
index.html 

DOE  1998.  Office  of  Environment, 
Safety,  and  Health. 
http://www.eh.doe.gov/ 

DOE  1995.  Closing  the  Circle  on  the 
Splitting  of  the  Atom:  The 
Environmental  Legacy  of  Nuclear 
Weapons  Production  in  the  United 
States  and  What  the  Department  of 
Energy  is  Doing  About  It.  The  U.S. 
Department  of  Energy,  Office  of 
Environmental  Management,  Office 
of  Strategic  Planning  and  Analysis, 
Washington,  DC 
http :// www .  em .  doe.gov/circle/ 
index.html 

National  Research  Council  1997. 
Building  an  EMSP:  Final 
Assessment.  National  Academy 
Press,  Washington,  DC. 
http://www.nap.edu/readingroom/ 
books/envmanage/ 

National  Research  Council  1995. 
Improving  the  Environment:  An 
Evaluation  of  DOE's  Environmental 
Management  Program.  National 
Academy  Press,  Washington,  DC 
http://www.nap.eduyreadingroom/ 
books/doeemp/ 

Secretary  of  Energy  Advisory  Board. 
Alternative  Futures  for  the 
Department  of  Energy  National 
Laboratories.  February  1995.  Task 
Force  on  alternative  Futiu«s  for  the 
Department  of  Energy  National 
Laboratories.  Washington,  DC 
http://www.doe.gov/html/doe/ 
whatsnew/galvin/tf-rpt.html 

U.S.  Congress,  Office  of  Technology 
Assessment.  Complex  Cleanup:  The 
Environmental  Legacy  of  Nuclear 
Weapons  Production,  February 
1991.  U.S.  Government  Printing 
Office,  Washington,  DC  NTIS  Order 
number:  PB91143743.  To  order,  call 
the  NTIS  sales  desk  at  (703)  487- 
4650. 
http://www.wws.princeton.edu:80/ 
-ota/diskl/1991/9113_n.html 

National  Science  and  Technology 
Council  1996.  Assessing 
Fimdamental  Science,  Council  on 
Fundamental  Science. 
http://www.nsf.gov/sbe/srs/ostp/ 

assess/ 
The  Catalog  of  Federal  Domestic 

Assistance  Number  for  this  program  is 
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81.049,  and  the  solicitation  control 
number  is  ERFAP  10  CRF  part  605. 

Issued  in  Washington,  DC  January  22, 
1999. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 

IFR  Doc.  99-2310  Filed  1-29-99;  8:45  am] 
BILLINO  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  ER99-1 079-000] 

California  Power  Exchange 
Corporation;  Notice  of  Filing 

January  25, 1999. 

Take  notice  that  on  January  13, 1999, 
Cahfomia  Power  Exchange  Corporation 
(PX),  tendered  for  filing  Amendment 
No.  7,  to  the  PX  FERC  Electric  Service 
Tariff  in  the  above-referenced  Docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  hie  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
February  4, 1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  flUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 

(PR  Doc.  99-2283  Filed  1-29-99;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 67-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

January  26, 1999. 

Take  notice  that  on  January  20, 1999, 
Florida  Gas  Transmission  Company 
(Florida  Gas),  P.O.  Box  1188,  Houston, 
Texas  77252-1188,  filed  a  prior  notice 
request  with  the  Commission  in  Docket 


No.  CP99-167-000  pursuant  to  Section 
157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  operate  an 
existing  dehvery  point  in  East  Baton 
Rouge  Parish,  Louisiana,  originally 
installed  under  Section  311  of  the 
Natural  Gas  Policy  Act  of  1978,  as  a 
jurisdictional  facility  under  Florida  Gas' 
blanket  certificate  issued  in  Docket  No. 
CP82-553-000  pursuant  to  Section  7  of 
the  NGA,  all  as  more  fully  set  forth  in 
the  request  which  is  open  to  the  pubhc 
for  inspection. 

Florida  Gas  proposes  to  operate  the 
existing  delivery  point  located  near  mile 
post  552.2  on  its  24-inch  mainline  in 
East  Baton  Rouge  Parish  as  a  deUvery 
point  for  natural  gas  transportation 
services  imder  Subpart  G  of  Part  284  of 
the  Commission's  Regulations.  Florida 
Gas  states  that  it  placed  the  delivery 
point  in  service  for  transportation 
services  under  Subpart  B  of  Part  284  of 
the  Regulations  on  January  1,  1999,  to 
serve  Exxon  Corporation  (Exxon),  on 
behalf  of  N4id-Louisiana  Gas 
Transmission  Company,  an  intrastate 
pipeline.  Florida  Gas  further  states  that 
it  would  deliver  up  to  67,000  MMBtu 
equivalent  of  natural  gas  per  day  and  up 
to  24,455,000  MMBtu  equivalent  of 
natural  gas  yearly  on  an  intemiptible 
basis  to  satisfy  Exxon's  primarily 
industrial  fuel  requirements.  Florida 
Gas  states  that  the  delivery  point 
consists  of  approximately  75  feet  of  8- 
inch  diameter  connecting  pipe  and 
other  minor  appurtenant  facilities. 

Florida  Gas  states  that  it  has  sufficient 
capacity  to  accomplish  the  dehveries  of 
the  requested  gas  volumes  without 
detriment  or  disadvantage  to  Florida 
Gas'  other  existing  customers  and  that 
Florida  Gas'  FERC  Gas  Tariff  does  not 
prohibit  the  addition  of  new  delivery 
points. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  fihng  a  protest,  the 
instant  request  shall  be  treated  as  an 


application  for  authorization  pursuant 
to  section  7  of  the  NGA. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[PR  Doc.  99-2288  Piled  1-29-99;  8:45  am) 

BILLING  CODE  671 7-01 -M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  DG99-37-000] 

FPL  Energy  Wyman  LLC;  Notice  of 
Supplement  to  Application  for 
Commission  Determination  of  Exempt 
Wholesale  Generator  Status 

January  26,  1999. 

Take  notice  that  on  January  26,  1999, 
FPL  Energy  Wyman  LLC,  700  Universe 
Blvd.,  Juno  Beach,  Florida  33408,  filed 
with  the  Federal  Energy  Regulatory 
Commission  a  supplement  to  an 
Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

FPL  Energy  Wyman  LLC,  a  Delaware 
limited  liability  company,  proposes  to 
own  and  operate  the  W.F.  Wyman 
Station,  Units  1,  2  and  3,  located  in 
Yarmouth,  Maine.  The  units  are  being 
purchased  from  Central  Maine  Power 
Company.  FPL  Energy  Wyman  LLC  filed 
its  application  for  EWG  status  on 
December  11,  1998.  It  is  supplementing 
that  application  for  the  limited  purpose 
of  providing  additional  discussion 
regarding  incidental  activities  that  are  in 
proximity  to  the  plant  site. 

Any  person  desiring  to  be  heard 
concerning  the  supplemented 
Application  for  Exempt  Wholesale 
Generator  Status  should  file  a  motion  to 
intervene  or  comments  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  The  Commission  will  limit  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
supplemented  application.  All  such 
motions  and  comments  should  be  filed 
on  or  before  Febraury  3,  1999,  and  must 
be  served  on  the  applicant.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(PR  Doc.  99-2282  Piled  1-29-99;  8:45  am] 
BILUNG  COOE  e717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlssioni 

[Docket  No.  RP99-75-002] 

MIQC,  Inc.;  Notice  of  Tariff  Filing 

January  26, 1949. 

Take  notici  that  on  January  22, 1999, 
MIGC.  Inc.  (MIGC),  tendered  for  filing  as 
part  of  its  FE^C  Gas  Tariff,  First  Revised 
Volume  No.  1,  Fourth  Revised  Sheet  No. 
51  with  a  proposed  effective  date  of 
November  2, 1998. 

MIGC  states  that  the  purpose  of  the 
filing  is  to  co|nply  with  Order  No.  587- 
H  issued  in  docket  No.  RM96-1-008. 

MIGC  statek  that  copies  of  its  filing 
are  being  mailed  to  its  jurisdictional 
customers  and  interested  state 
commissionsl 

Any  persoq  desiring  to  protest  this 
filing  should  Ifile  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Strqet,  NE,  Washington.  DC 
20426,  in  acc|Drdance  with  Section 
385.211  of  th^  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  |  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretaky. 
(FR  [)oc.  99-2292  Filed  1-29-99;  8:45  am] 

BHJJNO  CCOE  (71 7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  £(^99-42-000] 

Morgan  Generation  Company  LLC  and 
Brush  Generation  Company  LLC; 
Notice  of  Filing 

January  26. 19^. 

Take  notice  that  on  January  15, 1999, 
Morgan  Gene^ition  Company  LLC 
(Morgan)  and  Brush  Generation 
Company  LLC  (collectively. 
Applicants),  (led  an  amendment  to 
their  Application  for  Determination  of 
Exempt  Wholesale  Generator  Status  that 
was  filed  witk  the  Commission  on 
December  15-1998. 

Any  person  desiring  to  be  heard 
concerning  the  amended  application  for 
exempt  wholesale  generator  status 
should  file  a  inotion  to  intervene  or 


comments  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  The  Commission  will  limit  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
amended  appUcation.  All  such  motions 
and  comments  should  be  filed  on  or 
before  February  10, 1999,  and  must  be 
served  on  the  applicant.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
(PR  Doc.  99-2281  Filed  1-29-99;  8:45  am] 

BtLUNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9»-180-001] 

National  Fuel  Gas  Supply  Corporation, 
Notice  of  Compliance  Filing 

January  26,  1999. 

Take  notice  that  on  January  19, 1999, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fourth 
Revised  Volume  No.  1 ,  Sub.  First 
Revised  Sheet  No.  389  and  Alt.  Sub. 
First  Revised  Sheet  No.  389,  both 
bearing  a  proposed  effective  date  of 
January  1,  1999. 

National  Fuel  states  that  this  filing  is 
being  made  in  compUance  with  the 
Commission's  Letter  Order  issued  on 
December  30, 1998,  in  the  above- 
referenced  docket.  National  Fuel  further 
states  that  the  revise  tariff  language  on 
its  primary  tariff  sheet  provides  that 
cash-out  of  imbalance  volumes  will  be 
accomplished  by  using  the  index  price 
for  the  month  in  which  the  imbalance 
was  incurred.  National  Fuel's  filing  also 
includes  an  alternate  tariff  sheet  that 
provides  that  cash-out  of  imbalance 
volumes  will  be  accomplished  by  using 
the  index  price  applicable  to  the  month 
that  includes  the  time  period  for  which 
the  Shipper  last  made  a  nomination  for 
service.  National  Fuel  urges  the 
Commission  to  accept  its  alternate  tariff 
sheet. 

Any  person  desiring  to  protest  this 
fihng  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 


filed  as  provided  in  Section  154.210  of 

the  Commission's  Regulations.  Protests 

will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  pubUc 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  99-2294  Filed  1-29-99;  8:45  am) 

BILUNG  CCOE  671 7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-1 394-000] 

Ocean  State  Power  and  Ocean  State 
Power  II;  Notice  of  Filing 

January  26, 1999. 

Take  notice  that  on  January  15, 1999, 
Ocean  State  Power  and  Ocean  State 
Power  II  (Ocean  State)  tendered  for 
filing  their  compliance  filing  of  an 
executed  Assignment  and  Release 
Agreement  to  replace  the  unexecuted 
Form  of  Agreement  previously  accepted 
by  the  Commission  in  Docket  No.  ER98- 
4499-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  and 
protests  should  be  filed,  on  or  before 
February  5, 1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  interevene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lin%vood  A.  Watson.  Jr., 
Acting  Secretary. 
[FR  Doc.  99-2284  Filed  1-29-99;  8:45  am] 

BILUNQ  CODE  671 7-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-206-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Filing 
Reconciliation  Report 

January  26, 1999. 

Take  notice  that  on  January  20, 1999, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  its 
reconciliation  report  in  accordance  with 
Article  I,  Section  3(d)(ii)  of  the  February 
12, 1997  Stipulation  and  Agreement  in 
Docket  No.  RP96-260-000  (Settlement). 
The  Settlement  required  the  filing  of  a 
reconciliation  report  as  soon  as 
practicable  following  the  termination  of 
the  Firm  Docket  No.  RP96-26(M)00 
Settlement  surcharges. 

Panhandle  states  that  on  October  30, 
1998,  it  filed  in  Docket  No.  RP99-107- 
000  to  suspend  the  Docket  No.  RP96- 
260-000  Settlement  Reservation 
Surcharge  applicable  to  firm 
transportation  services  provided  under 
Rate  Schedules  FT,  EFT,  and  LFT  and 
the  Docket  No.  RP96-260-000 
Settlement  Voliunetric  Surcharge 
applicable  to  services  provided  under 
Rate  Schedule  SCT  effective  December 
1, 1998.  Panhandle's  filing  was 
approved  by  Commission  letter  order 
issued  November  27,  1998. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  parties  to 
the  proceeding  in  Docket  No.  RP96- 
260-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
February  2, 1999.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-2295  Filed  1-29-99;  8:45  am) 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-207-000] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Tariff  Filing 

January  26, 1999. 

Take  notice  that  on  January  22,  1999, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (PG&E  GT-NW)  tendered 
for  fiUng  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1-A,  Fourth 
Revised  Sheet  No.  55  and  Second 
Revised  Sheet  No.  55A,  to  be  effective 
March  1. 1999. 

PG&E  GT-NW  asserts  the  piupose  of 
this  filing  is  to  revise  its  tariff  to  specify 
that  shippers  may  make  voluntary 
contributions  to  support  the  Gas 
Research  Institute  through  a  "check  the 
box"  procedure  on  PG&E  GT-NW's 
invoices. 

PG&E  GT-NW  further  states  a  copy  of 
this  filing  has  been  served  upon  its 
jiuisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
v«th  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-2296  Filed  1-29-99;  8:45  am) 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 3-002] 

Steuben  Gas  Storage  Company;  Notice 
of  Compliance  Filing 

January  26, 1999. 

Take  notice  that  on  January  20, 1999, 
Steuben  Gas  Storage  Company  (Steuben) 
tendered  for  filing  as  part  of  its  FERC 


Gas  Tariff,  Original  Volume  No.  1,  the 
tariff  sheets  listed  on  Appendix  A  to  the 
filing,  to  be  effective  November  2,  1998. 

Steuben  states  the  attached  tariff 
sheets  are  being  filed  in  compliance 
v«th  the  Commission's  Order  issued  on 
January  13, 1999,  in  the  above  captioned 
docket. 

Steuben  states  that  copies  of  the  filing 
were  served  upon  the  company's 
Jurisdictional  customers. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  IX] 
20426,  in  accordance  with  Section 
385.211  of  the  Conunission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
vdll  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-2290  Filed  1-29-99;  8:45  am) 
BILUNO  CODE  •717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-6fr-002] 

Stingray  Pipeline  Company;  Notice  of 
Compliance  Filing 

January  26,  1999. 

Take  notice  that  on  January  15, 1999, 
Stingray  Pipeline  Company  (Stingray) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
certain  tariff  sheets  to  be  effective 
November  2,  1998. 

Stingray  states  that  these  tariff  sheets 
were  filed  in  compliance  with  the 
Commission's  order  issued  January  4, 
1999,  in  Docket  No.  RP99-56-001. 

Stingray  requests  waiver  of  the 
Conunission's  Regulations  to  the  extent 
necessary  to  permit  the  tendered  tariff 
sheets  to  become  effective  November  2, 
1998,  pursuant  to  Order  No.  587-H. 

Stingray  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers  and 
interested  state  regulatory  agencies  and 
all  parties  set  out  on  the  official  service 
hst  in  Docket  No.  RP99-56. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NW,  Washington,  DC 
2042o,  in  accordance  with  Section 
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385.211  of  thej  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determinint  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  ahd  are  available  for  public 
inspection  in  l(he  Public  Reference 
Room.  I 

Linwood  A.  Wa^on,  Jr., 
Acting  Secretary . 
[FR  Doc.  99-22S 1  Filed  1-29-99;  8:45  ami 

MUJNO  COOE  6711  -01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energ|y  Regulatory 
Commission 

[Docket  No.  RP$8-131-002] 

Sumas  lntem«tional  Pipeline  Inc.; 
Notice  of  Request  for  Waivers 

January  26, 199^. 

Take  notice  mat  on  January  19, 1999, 
Sumas  International  Pipeline  Inc.  (SIPI), 
filed  a  request  ifor  waiver  and  for  an 
additional  ext9nsion  of  time  to  comply 
with  Gas  Induttry  Standards  Board 
(GISB)  requirefnents  related  to  Internet, 
EDM,  and  EDI  |electromc  requirements. 

SIPI  states  tl|at  copies  of  the  filing 
were  mailed  t(^  all  customers  of  SIPI  and 
other  interested  parties. 

Any  person  desiring  to  protest  this 
filing  should  f]le  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  February  2, 1999. 
Protests  will  bi  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  mike  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  th*  Commission  and  are 
available  for  public  inspection  in  the 
Public  Referenjce  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary 

(FR  Doc.  99-22ap  Filed  1-29-99;  8:45  ami 
BtLUNO  COO€  CTITUi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 06-002] 

TransCoiorado  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

January  26,  1999. 

Take  notice  that  on  January  19, 1999. 
TransCoiorado  Gas  Transmission 
Company  (TransCoiorado)  tendered  for 
filing  and  acceptance,  to  be  effective  on 
the  date  its  Phase  II  facilities  are  placed 
into  service,  Third  Revised  Sheet  No. 
102,  Second  Revised  Sheet  No.  112, 
Second  Revised  Sheet  No.  247  and 
Original  Sheet  No.  24  7 A  to  Original 
Volume  No.  1  of  its  FERC  Gas  Tariff. 
The  proposed  tariff  sheets  show  an 
initial  Fuel  Gas  Reimbursement 
Percentage  (FGRP)  of  1.0%. 

TransCoiorado  states  that  in 
compliance  with  the  Commission's 
December  18, 1998  order  in  this 
proceeding,  it  has  revised  Sections 
3.1(c)  and  3.1(b)  of  Rate  Schedules  FT 
and  IT  of  its  FERC  Gas  Tariff  so  that 
they  refer  to  a  generally  applicable  fuel 
reimbursement  provision  in  §  12.8  of  the 
General  Terms  and  Conditions  of  its 
Tariff  that  meets  the  requirements  of 
§  154.403  of  the  Commission's 
Regulations.  TransCoiorado  has  stated 
the  initial  fuel  reimbursement 
percentage  in  both  tariff  provisions  and 
clearly  stated  how  the  fuel 
reimbursement  percentage  will  be 
calculated  and  applied  to  each  shipper. 

TransCoiorado  states  that  a  copy  of 
this  filing  has  been  provided  to 
TransCoiorado  jurisdictional  customers, 
the  official  service  fist  in  Docket  No. 
RP99-106,  the  New  Mexico  Public 
Utilities  Commission  and  the  Colorado 
Public  Utilities  Commission. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-2293  Filed  1-29-99;  8:45  am] 
WLUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  MG99-1 1-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Filing 

January  26,  1999. 

Take  notice  that  on  January  21, 1999, 
Transcontinental  Gas  Pipe  Line  Corp. 
(Transco)  submitted  revised  standards 
of  conduct  under  Order  Nos.  497,  et 
seg.i  Order  Nos.  566  et  seq.^  and  Order 
No.  599.3 

Transco  states  that  it  served  copies  of 
its  filing  to  its  affected  customers.  State 
Commissions,  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC,  20426, 
in  accordance  with  Rules  211  or  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  to  intervene  or  protest 
should  be  filed  on  or  before  February 
10,  1999.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


•  Order  No.  497,  53  FR  22139  (June  14.  1988), 
FERC  Stats.  &  Regs.  1986-1990  130,820  (1988); 
Order  No.  497-A,  order  on  rehearing,  54  FR  52781 
(December  22.  1989),  FERC  Stats,  k  Regs.  1986- 
1990  130,868  (1989);  Order  No.  497-B,  order 
extending  sunset  date,  55  FR  53291  (December  28, 
1990),  FERC  StaU.  &  Regs.  1986-1990  130,908 
(1990);  Order  No.  497-C,  order  extending  sunset 
date.  57  FR  9  (January  2. 1992),  FERC  Stats.  *  Regs. 
1991-1996  130,934  (1991),  rehearing  denied,  57  FR 
5815  (February  18,  1992).  58  FERC  161,139  (1992); 
Tenneco  Gas  v.  FEFC  (affirmed  in  part  and 
remanded  in  part),  969  F.2d  1187  (D.C.  Cir.  1992); 
Order  No.  497-D,  order  on  remand  and  extending 
sunset  date,  57  FR  58978  (December  14.  1992), 
FERC  Stats.  &  Regs.  1991-1996  130,958  (IDecember 
4. 1992);  Order  No.  497-E,  order  on  rehearing  and 
extending  sunset  date,  59  FR  243  (January  4.  1994), 
FERC  Stats.  &  Regs.  1991-1996  130,958  (December 
23, 1993):  Order  No.  497-F,  order  denying 
rehearing  and  granting  clarification,  59  FR  15336 
(April  1,  1994),  66  FERC  161.347  (March  24.  1994); 
and  Order  No.  497-G,  order  extending  sunset  date, 
59  FR  32884  (June  27.  1994),  FERC  StaU.  &  Regs. 
1991-1996  130,996  (June  17,  1994). 

^  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions,  Order  No.  566.  59  FR  32885  (June  27. 
1994),  FERC  Stata.  &  Regs.  1991-1996  130,997  (June 
17. 1994);  Order  No.  566-A,  order  on  rehearing.  59 
FR  52896  (October  20,  1994).  69  FERC  161.044 
(October  14,  1994);  Order  No.  566-B,  order  on 
rehearing,  59  FR  65707  (December  21, 1994),  69 
FERC  161,334  (December  14, 1994). 

'  Reporting  Interstate  Natural  Gas  Pipeline 
Marketing  Affiliates  on  the  Internet,  Order  No.  599. 
63  FR  43075  (August  12, 1998),  FERC  Stats.  &  Regs. 
131,064  Quly  30.  1998). 
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file  with  the  Commission  and  are 

available  for  public  inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-2287  Filed  1-29-99;  8:45  am) 

BILUNQ  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 58-000] 

Williston  Basin  interstate  Pipeline 
Company;  Notice  of  Request  Under 
Blanltet  Authorization 

January  26, 1999. 

Take  notice  that  on  January  19, 1999, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  200  North 
Third  Street,  Suite  300,  Bismark,  North 
Dakota  58501.  filed  in  Docket  No.  CP99- 
158-000  a  request  pursuant  to  sections 
157.205  and  157.211,  of  the 
Commission's  Regulations  xmder  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  utilize  an 
existing  tap  to  effectuate  natural  gas 
transportation  dehveries  to  Montana- 
Dakota  Utihties  Co.  For  other  than  right- 
of-way  grantor  use,  imder  Williston 
Basin's  blanket  certificate  issued  in 
IDocket  No.  CP82-487-000  piu-suant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

The  tap  is  located  in  Golden  Valley 
Coxmty,  North  Dakota.  Williston  Basin 
states  that  the  right-of-way  grantor  tap 
was  constructed  in  1998  pursuant  to 
section  157.211(a)  of  the  Commission's 
Regulations.  Williston  Basin  states  that 
the  proposed  service  wrill  have  no 
significant  effect  on  Williston  Basin's 
peak  day  or  annual  requirements. 
Williston  Basin  also  states  that  their 
FERC  Gas  Tariff  does  not  prohibit  the 
addition  of  new  delivery  points  and  the 
volumes  to  be  delivered  are  within  the 
contractual  entitlements  of  the 
customer. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procediual  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 


within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-2285  Filed  1-29-99;  8:45  am] 

BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT99-8-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 

January  26, 1999. 

Take  notice  that  on  January  21, 1999, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
fiUng  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volimie  No.  1,  the 
following  revised  tariff  sheets  to  become 
effective  January  21, 1999: 

Second  Revised  Sheet  No.  375 
Eleventh  Revised  Sheet  No.  775 
Sixteenth  Revised  Sheet  No.  776 
Twentieth  Revised  Sheet  No.  777 
Twenty-first  Revised  Sheet  No.  827 
Fifteenth  Revised  Sheet  No.  828 
Twenty-second  Revised  Sheet  No.  829 
Twenty-first  Revised  Sheet  No.  830 
Thirtieth  Revised  Sheet  No.  831 
Twenty-eighth  Revised  Sheet  No.  832 
Twenty-seventh  Revised  Sheet  No.  833 
Second  Revised  Sheet  No.  834 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  simply  to 
update  its  Master  Receipt/Delivery  Point 
List  and  to  reflect  the  addition  of 
Receipt  Point  ID  No.  00955  to  its  Cedar 
Creek  Pool. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  section 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance  • 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-2286  Filed  1-29-99;  8:45  am] 

BILUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER96-1 49-004,  et  a<.] 

Dartmouth  Power  Association  Limited 
Partnership,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

January  25. 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Dartmouth  Power  Associates  Limited 
Partnership 

[Docket  No.  ER96-149-004] 

Take  notice  that  on  January  19, 1999, 
Dartmouth  Power  Associates  Limited 
Partnership  (Dartmouth),  tendered  for 
filing  an  updated  market  analysis  as 
required  by  the  Commission's  Order 
approving  market  based  rates  for 
Dartmouth. 

Comment  date:  February  8. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Allegheny  Power  Service  Corp.,  on 
behalf  of  Monongahela  Power  Co.,  The 
Potomac  Edison  Company  and  West 
Penn  Power  Company  (Allegheny 
Po%ver) 

[Docket  No.  ER99-237-O011 

Take  notice  that  on  January  19,  1999, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  tendered  for  fiUng  a 
compUance  fiUng  regarding  Amendment 
No.  2,  to  the  Allegheny  Power  Pro 
Forma  Open  Access  Transmission 
Tariff.  This  filing  is  intended  to  comply 
with  the  Commission's  order  issued  on 
December  17, 1998  in  Docket  No.  ER99- 
237-000. 

Copies  of  the  filing  have  been 
provided  to  the  PubUc  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  PubUc 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  February  8,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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3.  Duke  Powell  a  division  of  Duke 
Energy  Coqiomtion 

(Docket  No.  ER9fe-l 350-000) 

Take  notice  that  on  January  19, 1999, 
Duke  Power,  a  |division  of  Duke  Energy 
Corporation  (DJuke).  tendered  for  filing  a 
Transmission  Service  Agreement(s) 
between  Duke  tuid  PECO  Energy 
Company.        , 

Comment  date:  February  8, 1999,  in 
accordance  wiJh  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  FirstEnergy  Corp.,  and  Pennsylvania 
Power  Compaijy 

[Docket  No.  ER9^1351-000] 

Take  notice  that  on  January  19, 1999, 
FirstEnergy  Corp.,  tendered  for  filing  on 
behalf  of  itself  and  Pennsylvania  Power 
Company,  a  Service  Agreement  for 
Network  Integration  Service  and  an 
Operating  Agreement  for  the  Network 
Integration  Transmission  Service  under 
the  Pennsylvania  Electric  Choice 
Program  with  FjirstEnergy  Trading  & 
Power  Marketing,  Incorporated  pursuant 
to  the  FirstEneijgy  System  Open  Access 
Tariff.  These  a»eements  will  enable  the 
party  to  obtain  Jvletwork  Integration 
Service  imder  tne  Pennsylvania  Electric 
Choice  Program  in  accordance  with  the 
terms  of  the  Tali ff 

The  proposed  effective  date  under 
this  agreement  Is  January  1,  1999. ' 

Comment  daje;  February  8, 1999,  in 
accordance  witk  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northern  States  Power  Company 
(Nfinnesota  Company)  Northern  States 
Power  Company  (Wisconsin  Company) 

[Docket  No.  ER99f-l  352-000) 

Take  notice  tiat  on  January  19, 1999, 
Northern  StateslPower  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisqonsin)  (collectively 
known  as  NSP)j  tendered  for  filing  a 
Short-Term  Ma<ket-Based  Electric 
Service  Agreement  between  NSP  and 
Tennessee  Valley  Authority  (Customer). 

NSP  requests  that  this  Short-Term 
Market-Based  Electric  Service 
Agreement  be  made  effective  on 
December  28,  1$98. 

Comment  date:  February  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Mississippi 

[Docket  No.  ER9S 

Take  notice 
Mississippi  Po\ 


Dwer  Company 

|-1 353-000) 

lat  January  19, 1999, 
\|er  Company  and 
Southern  Company  Services,  Inc., 
tendered  for  filitig  a  Service  Agreement, 
pursuant  to  the  Southern  Companies 
Electric  Tariff  Vblume  No.  4— Market 
Based  Rate  Tari(f,  with  South 
Mississippi  Elec^c  Power  Association 


for  the  Martin  Bluff  Road  Delivery  Point 
to  Singing  River  Electric  Power 
Association.  The  agreement  will  permit 
Mississippi  Power  to  provide  wholesale 
electric  service  to  South  Mississippi 
Electric  Power  Association  at  a  new 
service  delivery  point. 

Copies  of  the  filing  were  served  South 
Mississippi  Electric  Power  Association, 
the  Mississippi  Public  Service 
Commission,  and  the  Mississippi  Public 
Utilities  Staff 

Comment  date:  February  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  noUce. 

7.  Montana-Dakota  Utilities  Co.,  a 
Division  of  MDU  Resources  Group 

(Docket  No.  ER99-1 354-000) 

Take  notice  that  on  January  18, 1999, 
Montana-Dakota  Utilities  Co.,  a  Division 
of  MDU  Resources  Group,  Inc. 
(Montana-Dakota)  provided  notice  to  the 
Commission  that  Montana-Dakota 
adopts  the  Mid-Continent  Area  Power 
Pool's  Line  Loading  Relief  Procedures 
(LLR)  as  amended  to  comply  with  the 
Conunission's  orders  in  Docket  No. 
ER98-3709-000.  Montana-Dakota 
attached  to  its  notice  (i)  LLR  and  (ii) 
modifications  to  its  open  access 
transmission  tariff  to  incorporate  LLR. 

Comment  date:  February  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER99-1355-000] 

Take  notice  that  on  January  19,  1999, 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  on  behalf  of 
Indiana  Michigan  Power  Company 
(I&M),  tendered  for  filing  an  executed 
Operating  and  Facilities  Agreement 
between  I&M  and  Indiana  Municipal 
Power  Agency  (IMPA).  The  agreement 
was  filed  as  a  supplement  to  I&M  FERC 
Rate  Schedules  No.  70  and  74,  and 
Service  Agreement  No.  26  under  the 
AEP  Companies'  Open  Access 
Transmission  Service  Tariff  (OATT). 

The  OATT  has  been  designated  as 
FERC  Electric  Tariff  Original  Volume 
No.  4,  effective  July  9,  1996. 

AEPSC  requests  waiver  of  notice  to 
permit  the  Agreement  to  be  made 
effective  upon  closure  of  the 
interconnections  between  the  IMPA 
facilities  at  Anderson  and  Richmond, 
Indiana,  with  the  system  of  I&M  and  the 
transmission  system  jointly  owned  by 
IMPA,  PSI  Energy,  Inc.,  and  Wabash 
Valley  Power  Association,  which  could 
be  completed  as  early  as  March  1999. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  state  utility 
regulatory  commissions  of  Indiana, 


Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Comment  date:  February  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Arizona  Public  Service  Company 

[Docket  No.  ER99-1 356-000) 

Take  notice  that  on  January  19, 1999, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  a  Service  Agreement 
under  APS'  FERC  Electric  Tariff, 
Original  Volume  No.  3,  for  service  to  the 
United  States  Department  of  Interior, 
Bureau  of  Indian  Affairs,  San  Carlos 
Irrigation  Project  (SCIP). 

A  copy  of  this  filing  has  been  served 
on  the  Arizona  Corporation  Commission 
and  SCIP. 

Comment  date:  February  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Central  Illinois  Light  Company 

[Docket  No.  ER99-1 3 58-000) 

Take  notice  that  on  January  19, 1999, 
Central  Illinois  Light  Company  (CILCO), 
300  Liberty  Street,  Peoria,  Illinois 
61602,  tendered  for  filing  with  the 
Commission  a  substitute  Index  of  Point- 
To-Point  Transmission  Service 
Customers  under  its  Open  Access 
Transmission  Tariff  and  service 
agreements  for  two  new  customers. 
Strategic  Energy,  Ltd.,  and  NorAm 
Energy  Services,  Inc. 

CILCO  requested  an  effective  date  of 
January  7, 1999. 

Copies  of  the  filing  were  served  on  the 
affected  customers  and  the  Illinois 
Commerce  Commission. 

Comment  date:  February  8,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Kansas  City  Power  &  Light 
Company 

(Docket  No.  ER99-1 359-000) 

Take  notice  that  on  January  19, 1999, 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  as  an 
amendment  to  its  Open  Access 
Transmission  Tariff  notice  that  KCPL  is 
incorporating  the  transmission  loading 
relief  (TLR)  procedures  developed  by 
the  North  American  Electric  Reliability 
Coimcil  (NERC)  approved  by  the 
Commission  in  Docket  No.  EL98-52- 
000. 

KCPL  requests  an  effective  date 
coincident  with  its  filing,  and  therefore 
respectfully  requests  waiver  of  the 
Commission's  notice  requirements. 

Comment  date:  February  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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12.  Ohio  Valley  Electric  Corporation 

[Docket  No.  ER99-1 360-000) 

Take  notice  that  on  January  19, 1999, 
Ohio  Valley  Electric  Corporation 
(OVEC),  in  accordance  with  the 
Commission's  order  in  Northern 
American  Electric  Reliability  Council, 
85  FERC 1 61,353  (1998),  tendered  for 
filing  a  notice  informing  the 
Commission  that  OVEC  uses  the  North 
American  Electric  Reliability  Council 
(NERC)  Transmission  Loading  Relief 
(TLR)  procedures.  OVEC  requests  that 
the  Commission  accept,  as  an 
amendment  of  OVEC's  Open  Access 
Transmission  Tariff,  the  generic  tariff 
amendment  proffered  by  NERC  and 
accepted  by  the  Commission  in  the 
above  order.  OVEC  requests  an  effective 
date  coincident  with  its  filing,  and 
therefore  respectfully  requests  waiver  of 
the  Commission's  notice  requirements. 

Copies  of  this  filing  were  served  upon 
OVEC's  jurisdictional  customers  and 
upon  each  state  public  service 
commission  that,  to  the  best  of  OVEC's 
knowledge,  has  retail  rate  jurisdiction 
over  such  customers. 

Comment  date:  February  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  New  Century  Services,  Inc. 

(Docket  No.  ER99-1361-000| 

Take  notice  that  on  January  19, 1999, 
New  Century  Services,  Inc.,  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  PubUc 
Service  Company  (collectively 
Companies),  tendered  for  filing  a 
Service  Agreement  under  their  Joint 
Open  Access  Transmission  Service 
Tariff  for  Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  TransAlta  Energy 
Marketing  (U.S.),  Inc. 

The  Companies  request  that  the 
Agreement  be  made  effective  on  January 
15,  1999. 

Comment  date:  February  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  New  Century  Services,  Inc. 

[Docket  No.  ER99-1 362-000) 

Take  notice  that  on  January  19, 1999, 
New  Century  Services,  Inc.,  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 
Companies),  tendered  for  filing  a 
Service  Agreement  under  their  Joint 
Open  Access  Transmission  Service 
Tariff  for  Non-Firm  Point-to-Point 
Transmission  Service  between  the 


Companies  and  TransAlta  Energy 
Marketing  (U.S.),  Inc. 

Comment  date:  February  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  New  Century  Services,  Inc. 

[Docket  No.  ER99-1 363-000) 

Take  notice  that  on  January  19, 1999, 
New  Century  Services,  Inc.,  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 
Companies),  tendered  for  filing  a 
Service  Agreement  under  their  Joint 
Open  Access  Transmission  Service 
Tariff  for  Non-Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  New  Energy  Ventures, 
L.L.C. 

The  Companies  request  that  the 
Agreement  be  made  effective  on  January 
15, 1999. 

Comment  date:  February  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  NGE  Generation,  Inc. 

[Docket  No.  ER99-1364-O00) 

Take  notice  that  on  January  19, 1999, 
NGE  Generation,  Inc.  (NGE  Gen), 
tendered  for  filing  pursuant  to  Part  35 
of  the  Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  35,  service 
agreements  (the  Service  Agreements) 
under  which  NGE  Gen  may  provide 
capacity  and/or  energy  to  Amerada  Hess 
Corporation  (Amerada)  and  Con  Ed 
Energy.  Inc.  (Con  Ed  Energy)  in 
accordance  with  NGE  Gen's  FERC 
Electric  Tariff,  Original  Volume  No.  1. 

NGE  Gen  has  requested  waiver  of  the 
notice  requirements  so  that  the  Service 
Agreements  with  Amerada  and  Con  Ed 
Energy  become  effective  as  of  January 

16,  1999. 

NGE  Gen's  filing  of  the  Service 
Agreements  is  subject  to  NGE  Gen's 
pending  application  for  approval  of 
transfer  filed  in  Docket  EC99-2  2-000  on 
December  31. 1998. 

NGE  Gen  has  served  copies  of  the 
filing  upon  the  New  York  State  F^ublic 
Service  Commission,  Amerada,  and  Con 
Ed  Energy. 

Comment  date:  February  8,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Entergy  Services,  Inc. 

[Docket  No.  ER99-1 366-000] 

Take  notice  that  on  January  19, 1999, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 


New  Orleans,  Inc.,  (collectively,  the 
Entergy  Operating  Companies),  tendered 
for  filing  a  Non-Firm  Point-to-Point 
Transmission  Service  Agreement  and  a 
Short-Term  Firm  Point-to-Point 
Transportation  Agreement  both  between 
Entergy  Services,  Inc.,  as  agent  for  the 
Entergy  Operating  Companies,  and 
South  Mississippi  Electric  Power 
Association. 

Comment  date:  February  8,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Entergy  Services,  Inc. 

[Docket  No.  ER99-1 367-000) 

Take  notice  that  on  January  19, 1999, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc.,  (collectively,  the 
Entergy  Operating  Companies),  tendered 
for  filing  a  Non-Firm  Point-to-Point 
Transmission  Service  Agreement  and  a 
Short-Term  Firm  Point-to-Point 
Transportation  Agreement  both  between 
Entergy  Services,  Inc.,  as  agent  for  the 
Entergy  Operating  Companies,  and  PEC 
Energy  Marketing,  Inc. 

Comment  date:  February  8,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Entergy  Services,  Inc. 

[Docket  No.  ER99-1 368-000) 

Take  notice  that  on  January  19,  1999, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc.,  (coilectiveiy.  the 
"Entergy  Operating  Companies"), 
tendered  for  filing  a  Non-Firm  Point-to-  - 
Point  Transmission  Service  Agreement 
and  a  Short-Term  Firm  Point-to-Point 
Transportation  Agreement  both  between 
Entergy  Services,  Inc. ,  as  agent  for  the 
Entergy  Operating  Companies,  and 
Oneok  Power  Marketing  Company. 

Entergy  Services  requests  that  the 
TSA's  be  made  effective  as  rate 
schedules  no  later  than  January  4,  1999. 

Comment  date:  February  8,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Oklahoma  Gas  and  Electric  Co. 

(Docket  No.  ER99-1 369-000] 

Take  notice  that  on  January  19,  1999, 
Oklahoma  Gas  and  Electric  Company 
(OG&E),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  long-term  Service 
Agreement  for  Power  Sales  with  the 
Oklahoma  Municipal  Power  Authority 
(OMPA),  under  OG&E's  Market-Based 
Rate  Power  Sales  Tariff,  Origina) 
Vo)ume  No.  3,  Shee;  Nos.  1-6. 
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CXi&E  requ  ests  that  the  Commission 
permit  its  service  agreement  with 
OMPA  to  go  Jnto  effect  as  of  January  1, 
1999.  or  upoii  such  later  date  as  the 
Commission  puthorizes  effectiveness  of 
the  Notice  oflCancellation,  which  has 
eously  filed  by  OG&E.  for 
Power  Sales  Agreement 
te  Schedule  FERC  No. 


been  simult 
the  Amend© 
contained  in 
126. 

Comment 
accordance 
at  the  end  of 


fate;  February  8, 1999.  in 
[ith  Standard  Paragraph  E 
"  is  notice. 


21.  Delmarvii  Power  &  Light  Company 

[Docket  No.  EM99-1 3 70-000] 

Take  notici  that  on  January  19,  1999, 
Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  an 
executed  umkrella  service  agreement 
wdth  Vitol  Gate  &  Electric.  LLC.  under 
Delmarva's  niarket  rate  sales  tariff. 

Comment  date:  February  8. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Niagara  hjiohawk  Power 
Corporation 

[Docket  No.  ERfl9-l 372-000] 

Take  noticcj  that  January  19. 1999, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohpwk),  tendered  for  filing 
notice  that  elective  January  23,  1999, 
Rate  Schedulj  FERC  No.  210,  effective 
date  October  J6,  1994.  and  any 
supplements  thereto,  filed  with  the 
Federal  Ener^  Regulatory  Commission 
by  Niagara  M<>hawk  is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  Vitol  Gas  & 
Electric.  LLC.] 

Comment  apte:  February  8, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tiiis  notice. 

23.  New  England  Power  Pool 

(Docket  No.  ER49-1 374-000) 

Take  notice]  that  on  January  19.  1999, 
the  New  Englind  Power  Pool 
(NEPOOL).  E^cutive  Committee 
tendered  for  filing  changes  to  Market 
Rules  that  had  previously  been 
submitted  to  the  Commission  and  new 
Market  Rules  hot  previously  submitted. 

The  NEPObL  Executive  Committee 
has  requested  that  the  changes  and  new 
Market  Rules  ^come  effective  on  March 
20.  1999.  to  aiply  for  all  NEPOOL 
market  transactions  occurring  afler  the 
Second  Effective  Date,  which  the 
Committee  indicates  is  now  projected  to 
occiu'  April  ljl999. 

The  NEPOOL  Executive  Committee 
states  that  the  Market  Rules  are  being 
filed  in  compliance  with  the 


Commission's 


regarding  the  ^EPOOL  restructuring. 


New  England 


Power  Pool,  85  FERC  % 


December  17,  1998.  order 


61.379.  and  that  changes  have  been 
made  to  Market  Rules  in  compliance 
with  that  order. 

The  NEPOOL  Executive  Committee 
states  further  that  copies  of  these 
materials  were  sent  to  all  persons 
identified  in  the  Commission's  official 
service  fists  for  the  captioned  dockets, 
the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  the  New  England  Power 
Pool. 

Comment  date:  February  8,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Southwest  Power  Pool 

[Docket  No.  ER99-1 375-000) 

Take  notice  that  on  January  19. 1999, 
Southwest  Power  Pool  (SPP),  tendered 
for  filing  revised  tariff  sheets  to  its  Open 
Access  Transmission  Tariff  (Tariff)  in 
the  dockets  captioned  above.  SPP  states 
that  it  filed  revised  tariff  sheets  in  order 
to  implement  changes  to  the  provisions 
of  the  Tariff  concerning  the  payment  of 
transmission  losses. 

Copies  of  this  filing  were  served  upon 
each  of  the  parties  on  the  Commission's 
official  service  lists  in  Docket  Nos. 
ER98-3888  and  ER99-783,  as  well  as  on 
all  SPP  customers  and  state  commission 
in  the  SPP  region. 

Comment  date:  February  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Oklahoma  Gas  and  Electric 
Company 

[Docket  No.  ER99-1 376-000] 

Take  notice  that  on  January  19,  1999, 
Oklahoma  Gas  and  Electric  Company 
(OG&E).  tendered  for  filing  Notice  of 
Cancellation  of  the  Amended  Power 
Sales  Agreement  with  the  Oklahoma 
Municipal  Power  Authority  contained 
in  Rate  Schedule  FERC  No.  126. 
pursuant  to  Section  35.15  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations. 

OG&E  requests  acceptance  of  its 
notice  and  waiver  of  the  60-day  notice 
requirement  to  permit  the  cancellation 
to  become  effective  January  1.  1999.  or 
such  later  date  as  authorized  by  the 
Commission. 

This  filing  has  been  served  upon  the 
affected  purchaser. 

Comment  date:  February  8. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Northeast  Utilities  Service  Company 

[Docket  No.  ER99-1377-000) 

Take  notice  that  on  January  19, 1999, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  The  Connecticut 


Light  and  Power  Company,  Western 
Massachusetts  Electric  Company  and 
Holyoke  Water  Power  Company, 
tendered  for  filing  pursuant  to  Section 
205  of  the  Federal  Power  Act  and 
Section  35.13  of  the  Commission's 
Regulations,  a  rate  schedule  change  for 
sales  of  electric  energy  to  Westfield  Gas 
and  Electric  Light  Department 
(Westfield). 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Westfield. 

NUSCO  requests  that  the  rate 
schedule  change  become  effective  on 
April  1,1999. 

Comment  date:  February  8. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Alliant  Services  Company 

(Docket  No.  ER99-1 378-000) 

Take  notice  that  on  January  19. 1999. 
Alliant  Services  Company  tendered  for 
filing  an  executed  Service  Agreement 
for  Network  Integration  Transmission 
Service  and  an  executed  Network 
Operating  Agreement,  estabhshing 
MidAmerican  Energy  as  a  Network 
Customer  imder  the  terms  of  the  Alliant 
Services  Company  transmission  tariff. 

Alhant  Services  Company  requests  an 
effective  date  of  January  1,  1999,  and 
accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements.  A 
copy  of  this  filing  has  been  served  upon 
the  PubUc  Service  Commission  of 
Wisconsin,  the  Iowa  UtiUties  Board,  the 
Illinois  Conunerce  Commission  and  the 
Minnesota  PubUc  UtiUties  Commission. 

Comment  date:  February  8,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  New  Century  Services,  Inc. 
[Docket  No.  ER99-1 379-000] 

Take  notice  that  on  January  19. 1999, 
New  Century  Services,  Inc.,  on  behalf  of 
Cheyenne  Light,  Fuel,  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively  the  New 
Century  Operating  Companies), 
tendered  for  filing  an  amendment  to  the 
joint  open  access  transmission  tariff  of 
the  New  Century  Operating  Companies. 
The  amendment  will  allow  the  New 
Century  Operating  Companies  to  waive, 
on  a  non-discriminatory  basis,  the 
deposit  on  transmission  service 
applications. 

Comment  date:  February  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Illinois  Power  Company 

[Docket  No.  ER99-1 393-000] 

Take  notice  that  on  January  19. 1999, 
Illinois  Power  Company  (Illinois 
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Power),  500  South  27th  Street,  Decatur, 
lUinois  62526,  tendered  for  filing  Point- 
To-Point  Transmission  Service 
Agreements  under  which  Tenneco 
Packaging,  Inc.,  will  take  transmission 
service  pursuant  to  its  open  access 
transmission  tariff.  The  agreements  are 
based  on  the  Form  of  Service  Agreement 
in  Illinois  Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  January  1, 1999. 

Comment  date:  February  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Gregory  Power  Partners,  L.P. 

[Docket  No.  QF99-32-000] 

Take  notice  that  on  January  19, 1999, 
Gregory  Power  Partners,  L.P. 
(Applicant),  tendered  for  filing  a 
supplement  to  its  October  30, 1998, 
AppUcation  for  Commission 
Certification  of  Qualifying  Status  of  a 
Cogeneration  Facihty.  The  supplement 
contains  additional  technical  and 
ownership  information  regarding 
AppUcant's  proposed  cogeneration 
facility. 

Comment  date:  February  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  fiUngs  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-2239  Filed  1-29-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-1 338-000,  et  al.] 

Eastern  Utilities  Associates,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

January  22, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Eastern  Utilities  Associates 

[Docket  No.  ER99-1338-0001 

Take  notice  that  on  January  15, 1999, 
Eastern  Utilities  Associates  tendered  for 
filing  notification  that  the  ISO-New 
England,  Inc.,  and  the  New  England 
Power  Pool  are  responsible  for  TLR 
procedures  referred  to  in  the  above- 
captioned  docket. 

Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Pfiragraph  E 
at  the  end  of  this  notice. 

2.  Resale  Power  Group  of  Iowa,  Inc.  v. 
lES  Utilities,  Inc. 

[Docket  No.  EL97-1 7-001) 

Take  notice  that  on  January  8, 1999, 
lES  Utilities,  Inc.  (lES)  filed  a  Joint 
Transmission  Agreement  pursuant  to 
the  Commission's  December  23,  1998 
Order  issued  in  Docket  No.  EL97-17- 
000. 

Comment  date:  February  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Vermont  Electric  Power  Company, 
Inc. 

[Docket  No.  ER99-1 339-000) 

Take  notice  that  on  January  15, 1999, 
Vermont  Electric  Power  Company,  Inc. 
(VELCO),  tendered  for  filing  an 
amendment  to  its  Open  Access 
Transmission  Service  Tariff  to  explicitly 
incorporate  the  transmission  loading 
relief  (TLR)  procedures  developed  by 
the  North  American  Electric  Reliability 
Council  (NERC)  approved  by  the 
Commission  in  Docket  No.  EL98-52- 
000. 

VELCO  requests  an  effective  date 
coincident  with  its  filing,  and  therefore 
respectfully  requests  waiver  of  the 
Commission's  notice  requirements. 

Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Central  Power  and  Light  Company, 
West  Texas  UtiUties  Company,  Public 
Service  Company  of  Oklahoma  and 
Southwestern  Electric  Power  Company 

[Docket  No.  ER99-1 340-000) 

Take  notice  that  on  January  15, 1999, 
Central  Power  and  Light  Company 


(CPL),  West  Texas  Utilities  Company 
(WTU),  Public  Service  Company  of 
Oklahoma  (PSO),  and  Southwestern 
Electric  Power  Company  (SWEPCO) 
(collectively,  the  CSW  Operating 
Companies)  tendered  for  filing  with  the 
Commission  notice  indicating  that  the 
CSW  Operating  Companies  will  adopt 
the  transmission  loading  relief  (TLR), 
procedures  set  forth  in  Appendix  B  to 
the  North  American  Electric  Reliability 
Council's  (NERC)  Petition  for 
Declaratory  Order  in  Docket  No.  EL98- 
52-000,  approved  by  the  Commission. 
The  TLR  procedures  will  apply  to  those 
portions  of  the  CSW  Operating 
Companies'  transmission  systems  that 
are  located  in  the  Eastern 
Interconnection. 

The  CSW  Operating  Companies 
request  an  effective  date  coincident  with 
their  filing,  and  therefore  respectfully 
request  waiver  of  the  Commission's 
notice  requirements. 

The  CSW  Operating  Companies  state 
that  a  copy  of  their  filing  was  served  on 
all  customers  under  the  CSW  Operating 
Companies'  Open  Access  Transmission 
Service  Tariff  and  on  the  Public  Utility 
Commission  of  Texas,  the  Arkansas 
Public  Service  Commission,  the 
Louisiana  Public  Service  Commission, 
and  the  Oklahoma  Corporation 
Commission. 

Comment  date:  February  4,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Duke  Power,  a  division  of  Duke 
Energy  Corporation 

[Docket  No.  ER99-1 341-000) 

Take  notice  that  on  January  15, 1999, 
Duke  Power,  a  division  of  Duke  Energy 
Corporation  (Duke),  tendered  for  filing  a 
Firm  Transmission  Service  Agreement 
(TSA's),  between  Duke  and  Louisville 
Gas  and  Electric  Company,  dated  as  of 
October  21, 1998. 

Duke  requests  that  the  TSA's  be  made 
effective  as  rate  schedules  as  of  January 
1,  1999^ 

Comment  date:  February  4,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Duke  Energy  Corporation 

[Docket  No.  ER99-1 342-000) 

Take  notice  that  on  January  15, 1999, 
Ehike  Power,  a  division  of  Duke  Energy 
Corporation  (Duke),  tendered  for  filing  a 
Service  Agreement  for  Market  Rate  Sales 
under  Rate  Schedule  MR,  FERC  Electric 
Tariff  First  Revised  Volume  No.  3  (the 
MRSAs),  between  Duke  and  Entergy 
Power  Marketing  Corp. 

Comment  date:  February  4,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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7.  Duke  Ener^  Corporation 

(Docket  No.  ER^9-1 343-000] 

Take  noticej  that  on  January  15,  1999, 
Duke  Power,  k  division  of  Duke  Energy 
Corporation  (puke),  tendered  for  filing  a 
Service  Agreebient  for  Market  Rate  Sales 
under  Rate  Sciiedule  MR,  FERC  Electric 
Tariff  First  Revised  Volume  No.  3  (the 
MRSAs),  between  Duke  and  OGE  Energy 
Resources,  Inc. 

Comment  dite:  February  4,  1999,  in 
accordance  w:  th  Standard  Paragraph  E 
at  the  end  of  t  lis  notice. 


8.  Mid Americ  an  Energy  Company 

(Docket  No.  ERa9-l  344-<XX)l 


Take  notice 
MidAmerican 
(MidAmericaii) 
Moines,  Iowa 


that  on  January  15, 1999, 
Energy  Company 

666  Grand  Avenue,  Des 
50309  tendered  for  filling 


notice  of  its  ac  option  of  the  Line 
Loading  Relie  Procedure  of  Mid- 
Continent  Areb  Power  Pool  (MAPP)  and 
changes  to  MidAmerican 's  Open  Access 
Transmission  JTariff  (OATT)  to  reflect 
the  adoption  df  such  procedures. 
MidAmerican  states  that  this  filing  is 
made  in  accordance  with  the 
Commission 'siDecember  16,  1998,  order 
in  North  Ametican  Electric  Reliabihty 
Council,  85  FHRC  1  61,353  (1998) 
(Docket  No.  Ei9&-5 2-000). 

MidAmerican  proposes  an  effective 
date  of  January  16, 1999,  for  the  OATT 
changes.  1 

Copies  of  the  filing  were  served  upon 
representative^  of  MAPP,  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission,  the  South  Dakota  Public 
Utilities  Comiiission  and  all  customers 
having  servicei  agreements  with 
MidAmerican  Uider  the  OATT. 

Comment  date:  February  4, 1999,  in 
accordance  wim  Standard  Paragraph  E 
at  the  end  of  tnis  notice. 

9.  Debnarva  Power  &  Light  Company 
and  Atlantic  C^ty  Electric  Company 

[Docket  No.  ER9p-l  345-000] 

Take  notice  pat  on  January  15, 1999, 
Delmarva  Power  &  Light  Company 
(Delmarva)  an^  Atlantic  City  Electric 
Company  (AtUntic)  filed  revisions  to 
their  market-bised  rate  tariffs.  The 
revisions  wer«made  to  reflect  the 
consummation  of  the  merger  involving 
Delmarva  and  Atlantic  and  to  allow 
Delmarva  and  Atlantic  to  engage  in 
power  sales  tr4nsactions  with  one 
another  pursuant  to  their  market-based 
rate  tariffs.  In  ]  larticular,  the  revisions 
would  allow  C  elmarva  and  Atlantic  to 
transact  with  one  another  at  the  market 
clearing  prices  established  by  the  PJM 
Power  Exchan  \e. 

Debnarva  an  d  Atlantic  state  that 
copies  of  this  i  Ung  have  been  served 


upon  all  the  customers  under  their 
market-based  rate  tariffs. 

Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER99-1 346-000] 

Take  notice  that  on  January  15,  1999, 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  notice  of  amendment 
of  the  PJM  Interconnection  L.L.C,  Tariff 
to  adopt  NERC  Transmission  Loading 
ReUef  Procedures. 

Copies  of  this  filing  were  served  upon 
all  P)M  members  and  all  state  electrical 
regulatory  commissions  in  the  PJM 
control  area. 

Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Detroit  Edison  Company  and 
Consumers  Energy  Company 

[Docket  No.  ER99-1 347-000] 

Take  notice  that  on  January  15, 1999, 
Etetroit  Edison  Company  and  Consumers 
Energy  Company  tendered  for  filing 
notice  that  they  adopt  and  will  use  the 
NERC  TLR  procedures  accepted  by  the 
Commission  in  Docket  No.  EL9B-52- 
000  for  their  joint  open  access 
transmission  tariff. 

Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Consumers  Energy  Company 

[Docket  No.  ER99-1 348-000] 

Take  notice  that  on  January  15, 1999, 
Consumers  Energy  Company  tendered 
for  filing  notice  that  it  adopts  and  will 
use  the  NERC  TLR  procedures  accepted 
by  the  Commission  in  Docket  No.  EL98- 
52-000. 

Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Detroit  Edison  Company 

[Docket  No.  ER99-1 34&-000] 

Take  notice  that  on  January  15,  1999, 
Detroit  Edison  Company  tendered  for 
fiUng  notice  that  it  adopts  and  will  use 
the  NERC  TLR  procedures  accepted  by 
the  Conunission  in  Docket  No.  EL98- 
52-000. 

Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Constellation  Energy  Source,  Inc. 

(Docket  No.  ER99-1 357-000] 

Take  notice  that  on  January  15,  1999, 
Constellation  Energy  Source,  Inc., 
tendered  for  filing  Notice  of 
Cancellation  of  Constellation  Energy 
Source's  Rate  Schedule  FERC  No.  1. 


Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Central  Hudson  Gas  &  Electric 
Corp.,  Consolidated  Edison  Company  of 
New  York,  Inc.,  UFA,  New  York  Power 
Authority,  New  York  State  Electric  & 
Gas  Corp.,  Niagara  Mohawk  Power 
Corporation,  Orange  and  Rockland 
Utilities,  Inc.  and  Rochester  Gas  and 
Electric  Corp.) 

[Docket  No.  ER99-1 365-000] 

Take  notice  that  on  January  15,  1999, 
Central  Hudson  Gas  &  Electric 
Corporation,  Consohdated  Edison 
Company  of  New  York,  Inc.,  LIPA,  New 
York  Power  Authority,  New  York  State 
Electric  &  Gas  Corporation,  Niagara 
Mohawk  Power  Corporation,  Orange 
and  Rockland  Utilities,  Inc.,  Rochester 
Gas  and  Electric  Corporation  tendered 
for  filing  a  letter  notifying  FERC  that 
their  Open  Access  Transmission  Tariffs 
shall  be  considered  to  be  modified  by 
the  incorporation  of  the  Transmission 
Loading  Relief  (TLR)  procedures  of  the 
North  American  Electric  Reliability 
Council  (NERC)  as  specified  in  NERC's 
generic  amendment  (Attachment  B  to 
the  NERC  fiUng  of  June  5,  1998). 

As  indicated  in  the  filing,  LIPA  is  not 
a  "public  utility"  under  Part  11  of  the 
Federal  Power  Act  and  does  not  have  a 
transmission  tariff  on  file  with  the 
FERC.  As  a  Member  System  of  the  New 
York  Power  Pool,  however,  its 
curtailment  policy  is  synchronized  with 
other  Member  Systems.  Therefore,  by  its 
inclusion  in  the  fiUng,  LIPA  notifies 
FERC  that  its  open  access  transmission 
tariff  shall  be  considered  to  be  modified 
to  incorporate  NERC's  TLR  procedxare  in 
accordance  with  the  action  of  the  other 
Member  Systems.  NYPA  is  also  not  a 
"pubhc  utility"  under  Part  11  of  the 
Federal  Power  Act,  but  also  notifies 
FERC  that  its  open  access  tariff  shall  be 
considered  to  be  modified  accordingly. 

Copies  of  the  filing  were  served  on  the 
official  service  lists  in  each  of  the 
companies  open  access  tariff 
proceedings. 

Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
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considered  by  tbe  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  tbe  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergera, 
Secretary. 

[FR  Doc.  99-2238  Filed  1-29-99;  8:45  am] 
BILUNG  CODE  S717-01-P 

Federal  Energy  Regulatory 
Commission 

Notice  of  Surrender  of  Conduit 
Exemption 

January  26, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  pubUc  inspection: 

a.  Type  of  Application:  Surrender  of 
Conduit  Exemption. 

b.  Project  No.:  8310-006. 

c.  Date  filed:  October  29,  1998. 

d.  Applicant:  City  of  El  Segundo. 

e.  Name  of  Project:  WB-28 
Hydroelectric  Project. 

f.  Location:  At  the  WB-28  turnout  of 
the  Metropohtan  Water  Dist.  of 
Southern  California's  water  conveyance 
system,  in  Los  Angeles  County, 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Bellur  K. 
Devaraj,  City  Engineer,  Public  Works 
Department,  City  of  El  Segundo,  350 
Main  Street,  El  Segimdo,  CA  90245. 

i.  FERC  Contact:  Ahmad  Mushtaq, 
(202) 219-2672. 

j.  Comment  Date:  March  1, 1999. 

k.  Description  of  Proposed  Action: 
The  existing  project,  for  which  the 
exemption  is  being  surrendered, 
consists  of:  (1)  a  generating  unit  with  a 
500  hp  (375  kw)  turbine  connected  to  a 
522  kw  generator  and  a  150- foot-long 
tap  into  the  existing  Southern  California 
Edison  Co.'s  16-kv  transmission  at  the 
project  site. 

The  exemptee  is  requesting  surrender 
of  the  exemption  because  of  the 
reduction  in  the  water  supply  to  the 
project. 

1.  This  notice  also  consists  of  the 
following  standard  paragraph:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 


action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS"  "RECOMMENDATIONS 
FOR  TERMS  AND  CONDITIONS". 
"PROTEST",  OR  "MOTION  TO 
INTERVENE",  as  appUcable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  99-2279  Filed  1-29-99;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  License 

January  26,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  pubUc  inspection: 

a.  Application  Type:  Amendment  to 
License. 

b.  Project  No:  10819-004. 

c.  Date  Filed:  January  8, 1999. 

d.  Applicant:  Idaho  Water  Resources 
Board. 

e.  Name  of  Project:  Dworshak  Small 
Hydroelectric  Project. 

f.  Location:  At  the  U.S.  Army  Corps  of 
Engineers'  (Corps)  Dworshak  Dam,  on 


the  North  Fork  Clearwater  River,  on  3.8 
acres  of  federal  land:  0.9  acre 
administered  by  the  Corps,  and  2.9  acres 
administered  by  the  U.S.  Department  of 
Interior's  Bureau  of  Land  Management 
within  the  external  boundary  of  the  Nez 
Perce  Indian  Reservation,  in  Clearwater 
Coimty,  Idaho. 

R.  Filed  Pursuant  to:  18  CFR  4.200. 

h.  Applicant  Contact:  Ralph  Mellin, 
Idaho  [)epartment  of  Water  Resources, 
P.O.  Box  83720,  Boise.  ID  83720-0098, 
Phone:  (208)  327-7991. 

i.  FERC  Contact:  ].Vi.  FUnt.  (202)  219- 
2667. 

i.  Comment  Date:  March  5. 1999. 

k.  Description  of  Amendment:  The 
licensee  requests  a  change  to  the 
generator  capacity  fi-om  2000-kW  to 
2500-kW  to  pass  the  higher  flow 
requested  by  the  fish  hatcheries  and  to 
maximize  the  energy  potential  of  the 
system. 

The  licensee  also  proposes  to  change 
the  delivery  point  of  the  generated 
power  from  their  overhead  power  lines 
located  adjacent  to  the  Dworshak 
National  Fish  Hatchery  to  their  near-by 
underground  vault  for  connecting 
imderground  power  lines.  This  vault 
will  be  located  on  the  south  side  of  the 
Ahsahka  Bridge  over  the  North  Fork 
Clearwater  River.  The  vault  over  the 
bridge  will  be  approximately  30  feet 
west  of  the  present  project  boundary. 

Tbe  new  access  road  and  turn  around 
area  shown  on  exhibit  F-5  will  not  be 
built. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS"  "RECOMMENDATIONS 
FOR  TERMS  AND  CONDITIONS", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
m"st  be  filed  by  providing  the  original 
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and  the  nuinb(  ir  of  copies  provided  by 
the  Commissiqn's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission, ^88  First  Street,  NE, 
Washington,  ElC  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Apphcant  spettified  in  the  particular 
application.     I 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  ageicy's  comments  must  also 
be  sent  to  the  /ipplicant's 
representatives . 
Linwood  A.  Wat  ton,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-2281)  Filed  1-29-99;  8:45  am] 

BILUNQ  CODE  (717-01-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6225-8] 

Agency  Informiation  Collection 
Activities:  Proposed  Collection; 
Contment  Request;  Children's  Total 
Exposure  to  Persistent  Pesticides  and 
Other  Persisteftt  Organic  Pollutants 
(CTEPP) 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice.l 

SUMMARY:  In  compliance  with  the 
Paperwork  Redaction  Act  (44  U.S.C. 
3501  et  seq.),  tnis  document  aimounces 
that  EPA  is  pla^ng  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  aijd  Budget  (0MB). 
TITLE:  Children  %  Total  Exposure  to 
Persistent  Pesticides  and  Other 
Persistent  Organic  Pollutants  (CTEPP). 

EPA  ICR  Nuriber:  1892.01. 

Before  submitting  this  ICR  to  0MB  for 
review  and  appfoval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Commeiits  must  be  submitted  on 
or  before  April  2,  1999. 

ADDRESSES:  Pulilic  comments  should  be 
submitted  to:  Ivis.  Shari  Pricer,  US  EPA 
(ME)-78A),  Resiarch  Triangle  Park.  NC 
27711.  ' 


FOR  FURTHER  INIk>RMAT10N 
Interested  persdns 
this  ICR  without 


CONTACT: 
may  obtain  a  copy  of 
charge  by  contacting 


Ms.  Shari  Pricer,  919-541-2198.  Fax: 
919-541-1111.  E-mail: 
pricer.shari@epamail.epa.gov.  For 
technical  information  on  the  proposed 
study,  contact  the  Co-Principal 
Investigator,  Gary  F.  Evans,  91^541- 
3124.  FAX:  919-541-1486.  E-mail: 
evans.gary@epamMl.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  children  of 
age  2-5  years  and  their  adult  caregivers 
at  either  home,  day  care,  or  preschool. 

Title:  Children's  Total  Exposure  to 
Persistent  Pesticides  and  Other 
Persistent  Organic  Pollutants  (CTEPP), 
EPA  ICR  No.  1892.01. 

Abstract:  The  National  Exposure 
Research  Laboratory  of  the  Office  of 
Research  and  Development  (ORD)  at 
EPA  plans  to  conduct  a  research  study 
investigating  preschool  children's 
exposure  to  persistent  pesticides  and 
other  persistent  organic  pollutants.  This 
study  is  necessary  to  respond  to  the 
Food  Quality  Protection  Act  (FQPA)  of 
1996  which  requires  that  EPA  evaluate 
non-occupational  sources  (e.g.,  food, 
water,  air,  dust,  soil,  etc.)  of  exposures 
to  pesticides  when  constructing  risk 
assessments,  consider  the  cumulative 
health  impact  of  pesticides,  and  provide 
particular  attention  to  young  children 
such  that  "there  is  reasonable  certainty 
that  no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
pesticide  chemical  residue." 

Study  respondents  will  be  children 
between  the  ages  of  2-5  and  their  adult 
caregivers  in  approximately  260 
households.  Participatiomvill  be 
entirely  voluntary.  The  participants' 
exposures  will  be  estimated  by 
collection  and  analysis  of  samples  of 
food,  beverages,  air.  house  dust,  soil; 
hand  vdpes,  and  urine  in  conjunction 
with  information  from  questionnaires 
including  activity  diaries.  Young 
children,  especially  those  of  the 
preschool  ages,  are  believed  to  have 
greater  exposures  than  do  older  children 
or  adults  to  persistent  organic 
pesticides,  including  some  compounds 
that  may  have  endocrine-disrupting 
effects  or  developmental  toxicity.  These 
greater  exposures  may  result  from  what 
children  eat  and  drink,  where  they 
spend  their  time,  and  what  they  do 
there.  The  impact  of  the  exposures  may 
be  greater  on  yoimg  children  because  of 
their  smaller  body  masses,  immature 
body  systems,  and  rapid  physical 
development. 

The  data  will  be  used  by  scientists 
within  ORD  and  external  to  the  Agency 
to  refine  and  validate  exposure  models 
which,  in  turn,  will  be  used  to  reduce 
the  uncertainty  in  the  health  risk 


estimates  of  young  children  to  these 
toxic  pollutants.  The  information  will 
also  be  used  by  the  EPA  Office  of 
Children's  Health  Protection  and  the 
EPA  Office  of  Prevention,  Pesticides, 
and  Toxic  Substances  in  their 
consideration  of  children's  risk 
assessment  and  risk  management 
options.  The  information  will  appear  in 
the  form  of  final  EPA  reports,  journal 
articles,  and  will  also  be  made  publicly 
available  in  an  electronic  data  base. 

The  total  cost  of  the  study  is 
estimated  to  be  $4.5M  over  a  period  of 
three  years. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
nimibers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  average 
respondent  burden  is  estimated  to  be  6 
hours.  This  time  includes  training  time, 
time  the  respondent  will  spend 
collecting  personal  and  environmental 
samples,  and  time  spent  completing 
interviewer-  or  self-administered 
questiormaires.  Each  respondent  is 
sampled  for  a  single  time  during  a  three- 
day  time  period,  which  consists  of  one 
day  for  recruitment  and  instruction  and 
a  two-day  sample  and  information 
collection  period.  The  total  burden  is 
estimated  to  be  1560  hours  for  260 
respondents.  The  field  data  collection  is 
scheduled  to  occur  over  a  two-year 
period;  therefore,  the  annual  burden  is 
estimated  to  be  780  hours  for  130 
respondents  per  year,  or  6  hours  per 
respondent  per  year. 

There  are  no  airect  respondent  costs 
for  this  data  collection.  Participants  will 
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be  reimbursed  for  the  costs  of  electricity 
used  and  food  collected.  An  incentive 
payment  of  $100  will  be  offered  to 
defray  the  burden. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  January  14, 1999. 
Gary}.  Foley, 
Director.  (MD-75). 

IFR  Doc.  99-2318  Filed  1-29-99;  8:45  am] 
BtLUNG  CODE  «560-S(Mi 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-622&-4] 

Agency  Information  Collection 
Activities;  0MB  Responses 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notices. 

SUMMARY:  This  document  announces  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et.  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15. 

FOR  FURTHER  INFORMATION  CONTACT:  Call 
Sandy  Farmer  at  (202)  260-2740,  or  E- 
mail  at 

"farmer.sandy@epamail.epa.gov,"  and 
please  refer  to  the  appropriate  EPA 
Information  Collection  Request  (ICR) 
Number. 

SUPPLEMENTARY  INFORMATION: 


OMB  Responses  to  Agency  Clearance 
Requests 

OMB  Approvals 

EPA  ICR  No.  1367.05;  Regulation  of 
Fuel  and  Fuel  Additives,  Gasoline 
Volatility  Rule;  in  40  CFR  part  80.27; 
was  approved  12/08/98;  OMB  No.  2060- 
0178;  expires  12/31/2001. 

EPA  ICR  No.  0107.06;  Source 
Compliance  and  State  Action  Reporting; 
in  40  CFR  part  51,  Subpart  Q;  was 
approved  12/16/98;  OMB  No.  2060- 
0096;  expires  12/31/2001. 

EPA  ICR  No.  0559.06;  Revision, 
Application  for  Reference  and 
Equivalent  Method  Determination;  in  40 
CFR  part  53;  was  approved  12/15/98; 
OMB  No.  2080-0005;  expires  12/31/ 
2001. 

EPA  ICR  No.  1284.05;  Standard  of 
Performance  for  New  Stationary 
Sources,  Polymeric  Coating  of 
Supporting  Substrates;  in  40  CFR  part 
60,  Subpart  VW;  was  approved  12/17/ 
98;  OMB  No.  2060-0181;  expires  12/31/ 
2001. 

EPA  ICR  No.  1841.01;  Land  Disposal 
Restrictions  Surface  Impoundment 
Study;  was  approved  12/29/98;  OMB 
No.  2050-0157;  expires  12/31/2001. 

EPA  ICR  No.  1828.02;  Industry 
Screener  Questionneiire:  Phase  1  Cooling 
Water  Intake  Structures;  was  approved 
12/24/98;  OMB  No.  2040-0203;  expires 
04/30/99. 

EPA  ICR  No.  0783.38;  Motor  Vehicle 
Emission  Certification  and  Fuel 
Economy  Compliance;  in  40  CFR  parts 
86  and  600;  was  approved  12/22/98; 
OMB  No.  2060-0104;  expires  12/31/ 
2001. 

EPA  ICR  No.  1750.02;  National 
Volatile  Organic  Compound  Emission 
Standards  for  Architectural  Coatings;  in 
40  CFR  part  59,  Subpart  D;  was 
approved  01/08/99;  OMB  No.  2060- 
0393;  expires  01/31/2002. 

EPA  ICR  No.  1863.01;  Small  System 
Survey;  was  approved  01/08/99;  OMB 
No.  2040-0206;  expires  01/31/2001. 

EPA  ICR  No.  1853.01;  Environmental 
Information  Customer  Survey;  was 
approved  01/15/99;  OMB  No.  2010- 
0029;  expires  01/31/2001. 

EPA  ICR  No.  0226.14;  National 
Pollution  Elimination  System  Permit 
Application  Requirements — Forms  2A 
and  2S  (Final  Rule);  in  40  CFR  part  122; 
was  approved  01/13/99;  OMB  No.  2040- 
0086;  expires  03/31/99. 

EPA  ICR  No.  1877.01;  Milestones  Plan 
for  the  Bleached  Paper  Grade  Kraft  and 
Soda  Subcategory  of  the  Pulp,  Paper, 
and  Paperboard  Point  Source  Category; 
in  40  CFR  part  430,  was  approved  01/ 
13/99;  OMB  No.  2040-0202;  expires  01/ 
31/2002. 


OMB  Disapproval 

EPA  ICR  No.  1170.06;  Collection  of 
Economic  and  Program  Support  Data: 
Request  for  Generic  Clearance;  OMB  No. 
2070-0034;  was  disapproved  by  OMB 
12/22/98. 

OMB's  Comments  Filed 

EPA  ICR  No.  1822.01;  Lead 
Management  and  Disposal  of  Lead- 
Based  Paint  Debris  (Proposed  Rule); 
OMB  filed  comments  12/16/98. 

EPA  ICR  No.  1886.01;  NESHAP  for 
Nutritional  Yeast  Manufacturing;  in  40 
CFR  part  63,  Subpart  CCC;  OMB  filed 
comments  12/16/98. 

EPA  ICR  No.  1873.01;  Revisions  to  the 
Underground  Injection  Control 
Regulations  for  Class  V  Injection 
Wells— Option  1;  in  40  CFR  part  144; 
OMB  filed  comments  01/08/99. 

EPA  ICR  No.  1874.01;  Revisions  to  the 
Underground  Injection  Control 
Regulations  for  Class  V  Injection 
Wells— Option  2;  in  40  CFR  part  144; 
OMB  filed  comments  01/08/99. 

EPA  ICR  No.  1697.02;  NSPS  for 
Volatile  Organic  Compound  (VOC) 
Emissions  from  Synthetic  Organic 
Chemical  Manufacturing  Industry 
Wastewater;  in  40  CFR  part  60,  Subpart 
YYY;  OMB  filed  comments  01/08/99. 

EPA  ICR  No.  1854.01;  Reporting  and 
Record  Keeping  Requirements  of  the 
Consolidated  Federal  Air  Rule  for  the 
Synthetic  Organic  Chemical 
Manufacturing  Industry;  in  40  CFR  Part 
60.  Subparts  A,  Ka.  Kb,  VV.  DDD.  Ill, 
NNN,  and  RRR,  part  61,  Subparts  A,  V. 
Y,  and  BB,  and  part  63,  Subparts  A,  F, 
G,  and  H;  OMB  filed  comments  12/21/ 
98. 

EPA  ICR  No.  1869.01;  NESHAP  for 
Hazardous  Air  Pollutants  for 
Manufacture  of  Amino/Phenolic  Resin; 
in  40  CFR  part  63;  OMB  filed  comments 
01/11/99. 

EPA  ICR  No.  1871.01;  Record  Keeping 
and  Reporting  Requirements  for  Source 
Categories:  Generic  Maximum 
Achievable  Control  Technology  (MACT) 
National  Emission  Standards  for 
Hazardous  Air  Pollution  (NESHAP);  in 
40  CFR  part  63,  Subpart  YY;  OMB  filed 
comments  01/11/99. 

Extensions  of  Expiration  Dates 

EPA  ICR  No.  0012.09;  Motor  Vehicle 
and  Non-Road  Engine  Exclusion 
Determination;  in  40  CFR  part  91, 
Subpart  K;  OMB  No.  2060-0124;  on  12/ 
21/98  OMB  extended  the  expiration 
date  through  03/31/99. 

EPA  ICR  No.  1842.01;  Notice  of  Intent 
of  Storm  Water  Discharges  Associated 
with  Construction  Activity  under  an 
NPDES  General  Permit;  in  40  CFR  part 
122;  OMB  No.  2040-0188;  on  12/23/98 
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0MB  extended  the  expiration  date 
through  03/31/99. 

EPA  ICR  Nb.  0827.04;  Construction 
Grants  Program  Information  Collection 
Request;  in  40  CFR  part  35,  Subpart  I; 
0MB  No.  2040-0027;  on  01/13/99  OMB 
extended  the|expiration  date  through 
03/31/99.       I 

Dated:  JanuaU  26, 1999. 
Joseph  Retzer  J 

Director.  Regumtory  Information  Division. 
(FR  Doc.  99-2321  Filed  1-29-99;  8:45  am) 

BILLING  CODE  66^  SO  M 


ENVIRONM 
AGENCY 

[FRL-622a-3] 


i 


ITAL  PROTECTION 


Annouacem0nt  of  Opportunity: 
EMPACT  Grants 


AGENCY 

Agency 
action: 
applications. 


Environmental  Protection 
Notice  of  request  for 


SUMMARY:  This  dociunent  provides 
information  (»n  the  availability  of  the 
1999  in vesti j  ator- initiated  grants 
program  announcement  of  opportunity 
on  Environmental  Monitoring  for  Public 
Access  and  Gommimity  Tracking 
(EMPACT).  The  areas  of  interest, 
eligibility  and  submission  requirements, 
evaluation  ciiiteria,  and  implementation 
schedules  arc  set  forth.  Grants  will  be 
competitively  awarded  following  peer 
review.         1 

DATES:  The  deadline  for  receipt  of 
applications  |s  April  8. 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Environmental  Protection  Agency, 
National  Cei^er  for  Environmental 
Research  and  Quality  Assurance 
(8703R),  401[M  Street  SW,  Washington 
DC  20460,  telephone  (800)  490-9194. 
The  completfe  aimouncement  of 
opportunity  pan  be  accessed  on  the 
Internet  from  the  EPA  home  page:  http:/ 
/www.epa.gQv/empact. 
SUPPI.EMENT4RY  INFORMATION:  In  its 
Announcement  of  Opportunity  the  U.S. 
Environmental  Protection  Agency  (EPA) 
invites  grant  applications  from 
partnerships!  between  local  and  state 
government^,  research  institutions,  non- 
governmental organizations  (NGOs),  the 
private  sector,  and/or  the  federal 
government.  The  goal  of  EMPACT  is  to 
assist  communities  to  provide 
sustainable  ttubhc  access  to 
environmen^l  monitoring  data  and 
information  that  are  clearly- 
communicatpd,  time-relevant,  useful, 
and  accurate  in  the  largest  U.S. 
metropolitart  areas.  Applications  must 
be  received  ly  April  8, 1999.  The  full 


Announcement  provides  relevant 
background  information,  summarize 
EPA's  interest  in  the  topic  area,  and 
describe  the  application  and  review 
process. 

Contact  persons  for  additional 
information  are  Dr.  Barbara  Kam 
(kam.barbara@epamail.epa.gov), 
telephone  202-564-6820  and  Dr. 
Charlotte  Cottrill 

(cottrill.charlotte@epamail.epa.gov), 
telephone  202-564-6771. 

Dated:  January  20, 1999. 
Henry  Longest  m, 

Acting  Assistant  Administrator  for  Research 

and  Development. 

[FR  Doc.  99-2320  Filed  1-29-99;  8:45  am) 

WLLINO  CODE  6S«0-40-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6228-2] 

Proposed  CERCLA  Administrative 
Settlement;  Rosen  Brothers  Superfund 
Site,  Cortland,  NY 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 


SUMMARY:  Notice  is  hereby  given  of  a 
proposed  administrative  settlement 
concerning  the  Rosen  Brothers 
Superfund  Site  in  Cortland,  New  York 
with  the  City  of  Cortland  and  the  New 
York,  Susquehanna  and  Western 
Railway  Corporation.  The  settlement  is 
a  prospective  purchaser  agreement  and 
it  requires  the  settling  parties  to  perform 
certain  response  actions,  including 
operation  and  maintenance  of  a  portion 
of  the  final  cleanup  remedy  following 
the  purchase  of  the  real  property.  The 
settlement  includes  a  covenant  not  to 
sue  the  settling  parties  pursuant  to 
sections  106  and  107  of  CERCLA,  42 
U.S.C.  9606  and  9607.  For  thirty  (30) 
days  following  the  date  of  publication  of 
this  document,  the  Agency  will  receive 
written  comments  relating  to  the 
settlement.  The  Agency  will  consider  all 
comments  received  and  may  modify  or 
withdraw  its  consent  to  the  settlement 
if  comments  received  disclose  facts  or 
considerations  which  indicate  that  the 
settlement  is  inappropriate,  improper, 
or  inadequate. 

DATES:  Comments  must  be  submitted  on 
or  before  March  3,  1999. 
ADDRESSES:  Comments  should  be  sent  to 
the  individual  listed  below.  Comments 
should  reference  the  Rosen  Brothers 
Superfund  Site  and  EPA  Index  No.  11- 
CERCLA-98-0202.  For  a  copy  of  the 


settlement,  contact  the  individual  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  E.  Carr.  Assistant  Regional 
Counsel,  New  York/Caribbean 
Superfund  Branch,  Office  of  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency,  290  Broadway,  17th  Floor,  New 
York,  New  York,  10007-1866, 
Telephone:  (212)  637-3170. 

Dated:  December  31, 1998. 
Jeanne  M.  Fox, 

Regional  Administrator,  Region  2. 
(FR  Doc.  99-2319  Filed  1-29-99;  8:45  am] 

BILUNQ  COOE  6540-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6228-5;  CWA-HQ-99-001] 

Clean  Water  Act  Class  II:  Proposed 
Administrative  Penalty  Assessment 
and  Opportunity  to  Comment 
Regarding  United  States  Cellular 
Corporation 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  filed  a  civil 
administrative  complaint  against  United 
States  Cellular  Corporation  ("U.S. 
Cellular")  for  failure  to  prepare  a  Spill 
Prevention  Control  and  Countermeasure 
("SPCC")  plan  for  one  facility  where  it 
stored  diesel  oil  in  two  above  ground 
tanks  in  violation  of  the  Clean  Water 
Act  ("CWA")  and  its  implementing 
regulations.  EPA,  pursuant  to  CWA 
section  311,  has  proposed  to  assess  a 
civil  penalty  and  provided  notice  to 
U.S.  Cellular  of  its  right  to  request  a 
hearing.  The  Administrator,  as  required 
by  CWA  section  311,  is  providing  public 
notice  and  opportunity  for  interested 
persons  to  comment  on  the  complaint 
and  the  final  proposed  order. 
DATES:  Comments  on  the  complaint  and 
the  proposed  order  are  due  on  or  before 
March  3, 1999. 

ADDRESSES:  Mail  written  comments  to 
Enforcement  &  Compliance  Docket  and 
Information  Center  (2201A),  Docket 
Number  EC-1 999-01,  Office  of 
Enforcement  and  Compliance 
Assurance,  U.S.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person, 
deliver  comments  to  Enforcement  & 
Compliance  Docket  Information  Center, 
U.S.  Environmental  Protection  Agency, 
Rm.  4033.  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC.  Comments  may  also  be  submitted 
electronically  to:  docket.oeca@epa.gov. 
Comments  may  be  submitted  on  disk  in 
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WordPerfect  8.0  or  earlier  version. 
Electronic  comments  on  the  complaint 
and  this  proposed  order  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

The  complaint,  consent  agreement, 
the  proposed  final  order,  and  public 
comments,  if  any,  may  be  reviewed  at 
the  Enforcement  &  Compliance  Docket 
Information  Center,  U.S.  Environmental 
Protection  Agency,  Rm.  4033,  Ariel  Rios 
Bldg..  1200  Pennsylvania  Ave..  NW., 
Washington,  DC.  Persons  interested  in 
reviewing  these  materials  must  make 
advance  arrangements  to  do  so  by 
calling  202-564-2614.  A  reasonable  fee 
may  be  charged  by  EPA  for  copying 
docket  materials. 

The  public  record  of  the 
administrative  enforcement  proceeding 
is  located  in  the  Office  of  the  EPA 
Headquarters  Hearing  Clerk,  Ms.  Bessie 
Hammiel,  Rm.  C-400,  401  M  St.,  SW.. 
Washington,  DC,  Monday  through 
Friday,  excluding  legal  holidays  from  8 
a.m.  to  4:30  p.m.;  telephone  (202)  260- 
4865. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Philip  Milton,  Multimedia  Enforcement 
Division  (2248-A),  U.S.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  telephone  (202) 
564-2235;  fax  (202)  564-0010;  e-mail: 
milton.philip@epa.gov. 
SUPPLEMENTARY  INFORMATION:  Electronic 
Availability:  Electronic  copies  of  this 
document  are  available  from  the  EPA 
Home  Page  imder  the  link  "Laws  and 
Regulations"  at  the  Federal  Register — 
Environmental  Documents  entry 
(http;//wrww.epa.gov/fedrgstr/). 

L  Background 

U.S.  Cellular,  8410  W.  Bryn  Mavw 
Ave.,  Chicago  IL  60631,  self-disclosed  to 
EPA  that  it  had  failed  to  prepare  a  SPCC 
plan  for  one  facility  where  it  stored 
diesel  oil  in  two  above  ground  tanks  in 
violation  of  Section  311  of  the  CWA  and 
40  CFR  Part  112.  The  disclosure  was 
made  pursuant  to  the  EPA  "Incentives 
for  Self-Policing:  Discovery,  Disclosures, 
Correction  and  Prevention  of  Violations' 
("Audit  Policy"),  60  FR  66,706, 
(December  22, 1995).  EPA  filed  an 
administrative  civil  complaint  against 
U.S.  Cellular  on  January  25, 1999  (In  the 
matter  of  United  States  Cellular 
Corporation,  Docket  No.  CWA-HQ-99- 
001).  The  CWA  administrative  penalty 
proposed  in  the  complaint  is  $14,127. 
EPA  intends  to  settle  this  action 
pursuant  to  the  Audit  Policy.  Using  the 
criteria  set  forth  in  the  policy,  EPA 
intends  to  waive  any  gravity  based 
penalty  and  collect  the  economic  benefit 
gained  by  the  Respondent  because  of 
delayed  compUance  vdth  the  SPCC 


regulations.  The  proposed  settlement 
figure  for  this  CWA  violation  is  $1,127. 
This  settlement  is  subject  to  pubhc 
notice  and  comment  under  CWA  section 
311  33  U.S.C.  1321. 

Under  CWA  section  311(b)(6)(A),  33 
U.S.C.  1321(b)(6)(A),  any  owner, 
operator,  or  person  in  charge  of  a  vessel, 
onshore  facility,  or  offshore  facility  from 
which  oil  is  discharged  in  violation  of 
CWA  section  311(b)(3).  33  U.S.C. 
1321(b)(3),  or  who  fails  or  refuses  to 
comply  with  any  regulations  that  have 
been  issued  imder  CWA  section  311(j), 
33  U.S.C.  1321(j)maybe 
administratively  assessed  a  civil  penalty 
of  up  to  $137,500  by  EPA.  Class  II 
proceedings  under  CWA  section 
31lCb)(6)  are  conducted  in  accordance 
wdth  40  CFR  Part  22. 

The  procedures  by  which  the  public 
may  submit  written  comments  on  the 
complaint  and  on  a  proposed  Class  II 
penalty  order  or  participate  in  a  Class  II 
penalty  proceeding  are  set  forth  in  40 
CFR  22.38.  The  deadline  for  submitting 
public  comment  on  the  complaint  and 
this  proposed  Class  U  order  is  March  3, 
1999.  All  comments  will  be  transferred 
to  the  Environmental  Appeals  Board 
(EAB)  for  consideration  and/ or 
incorporation  into  the  final  order.  The 
powers  and  duties  of  the  EAB  are 
outlined  in  40  CFR  22.04(a). 

In  order  to  provide  an  opportimity  for 
public  comment,  EPA  will  not  take  final 
action  in  this  proceeding  prior  to  the 
close  of  the  public  comment  period. 

List  of  Subjects 

Environmental  protection. 

Dated:  January  27, 1999. 
Melissa  P.  Marshall, 

Director,  Multimedia  Enforcement  Division, 
Office  of  Enforcement  and  Compliance 
Assurance. 

[FR  Doc.  9&-2316  Filed  1-29-99;  8:45  am] 
BILUNO  C006  66«0-6»-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6228-6;  CWA-HQ-99-002] 

Clean  Water  Act  Class  II:  Proposed 
Administrative  Penalty  Assessment 
and  Opportunity  to  Comment 
Regarding  Southwestern  Bell 
Telephone  Company 

AGENCY:  Envirorunental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  filed  a  civil 
administrative  complaint  against 
Southwestern  Bell  Telephone  Company 
(SWBT)  for  failure  to  prepare  a  Spill 
Prevention  Control  and  Countermeasure 


(SPCC)  plan  for  117  facilities  where  it 
stored  diesel  oil  in  above  ground  tanks 
in  violation  of  the  Clean  Water  Act 
(CWA)  and  its  implementing 
regulations.  EPA,  pursuant  to  CWA 
section  311,  has  proposed  to  assess  a 
civil  penalty  and  provided  notice  to 
SWBT  of  its  right  to  request  a  hearing. 
The  Administrator,  as  required  by  CWA 
section  311,  is  providing  public  notice 
and  opportunity  for  interested  persons 
to  comment  on  the  complaint  and  the 
final  proposed  order. 

DATES:  Comments  on  the  complaint  and 
proposed  order  are  due  on  or  before 
March  3, 1999. 

ADDRESSES:  Mail  written  comments  to 
Enforcement  &  Compliance  Docket  and 
Information  Center  (2201A),  Docket 
Number  EC-1 999-02,  Office  of 
Enforcement  and  Compliance 
Assurance,  U.S.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person, 
deUver  comments  to  Enforcement  & 
CompUance  Docket  Information  Center, 
U.S.  Environmental  Protection  Agency, 
Rm.  4033,  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC.  Comments  may  also  be  submitted 
electronically  to:  docket.oeca@epa.gov. 
Comments  may  be  submitted  on  disk  in 
WordPerfect  8.0  or  earlier  version. 
Electronic  comments  on  the  complaint 
and  proposed  order  may  be  filed  online 
at  many  Federal  Depository  Libraries. 

The  complaint,  the  consent 
agreement,  the  proposed  final  order,  and 
public  comments,  if  any,  may  be 
reviewed  at  the  Enforcement  & 
Compliance  Docket  Information  Center, 
U.S.  Environmental  Protection  Agency, 
Rm.  4033,  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Ave..  NW.,  Washington, 
DC.  Persons  interested  in  reviewing  the 
materials  must  make  advance 
arrangements  to  do  so  by  calling  202- 
564-2614.  A  reasonable  fee  may  be 
charged  by  EPA  for  copying  docket 
materials. 

The  public  record  of  the 
administrative  enforcement  proceeding 
is  located  in  the  Office  of  the  EPA 
Headquarters  Hearing  Clerk,  Ms.  Bessie 
Hammiel,  Rm.  C-400,  401  M  St.,  SW., 
Washington,  DC,  Monday  through 
Friday,  excluding  legal  holidays  from  8 
a.m.  to  4:30  p.m.;  telephone  (202)  260- 
4865. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
PhiUp  Milton.  Multimedia  Enforcement 
Division  {2248-A).  U.S.  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460;  telephone  (202) 
564-2235;  fax  (202)  564-0010;  e-mail: 
mihon.philip@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
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Electronic ,  Wailability:  Electronic 
copies  of  this  document  are  available 
from  the  EPA  Home  Page  under  the  link 
"Laws  and  Riigulations"  at  the  Federal 
Register — Environmental  Documents 
entry  (http://www.epa.gov/fedrgstr/). 

I.  Backgrouni  1 

Southweste  m  Bell  Telephone 
Company  ("SWBT"),  530  McCullough, 
Room  1460,  San  Antonio,  TX  78215, 
self-disclosed  to  EPA  that  it  had  failed 
to  prepare  Spill  Prevention  Control  and 
Countermeasiire  ("SPCC")  plans  for  117 
facilities  where  it  stored  diesel  oil  in 
above  groundl  storage  tanks  in  violation 
of  Section  31  i  of  the  Clean  Water  Act 
C'CWA")  and|40  CFR  Part  112.  The 
disclosure  was  made  pursuant  to  the 
EPA  "Incentives  for  Self-PoHcing: 
Discovery,  Dikclosiu^s,  Correction  and 
Prevention  olnViolations'  ("Audit 
Policy"),  60  RR  66,706,  (December  22, 
1995).  EPA  fijed  an  administrative  civil 
complaint  agiinst  SWBT  on  January  25, 
1999  (In  the  Matter  of  Southwestern  Bell 
Telephone  Company,  Docket  No.  CWA- 
HQ-99-002).  the  CWA  administrative 
penalty  proposed  in  the  complaint  is 
$137,500.  EPA  intends  to  settle  this 
action  pursuant  to  the  Audit  Policy. 
Using  the  critpria  set  forth  in  the  policy, 
EPA  intends  lb  waive  any  gravity  based 
penalty  and  to  assess  a  penalty 
equivalent  to  the  economic  benefit 
gained  by  theiRespondent  because  of 
delayed  comjlliance  with  the  SPCC 
regulations.  T^e  proposed  settlement 
figiire  for  thisl matter  is  $48,453.  This 
settlement  is  ^ubject  to  public  notice 
and  commend  under  CWA  section  311, 
33  U.S.C.  132Jl. 

Under  CWA  section  311(b)(6)(A).  33 
U.S.C.  1321(M(6)(A),  any  owner, 
operator,  or  person  in  charge  of  a  vessel, 
onshore  facility,  or  offshore  facility  from 
which  oil  is  discharged  in  violation  of 
CWA  section  pil(b)(3),  33  U.S.C. 
1321(b)(3),  or  who  fails  or  refuses  to 
comply  with  tny  regulations  that  have 
been  issued  ufider  CWA  section  311(j), 
33  U.S.C.  132jl(j)  may  be 
administratively  assessed  a  civil  penalty 
of  up  to  $137j500  by  EPA.  Class  II 
proceedings  ujnder  CWA  section 
311(b)(6)  are  Conducted  in  accordance 
with  40  CFR  Part  22. 

The  proced  ires  by  which  the  public 
may  submit  written  comments  on  the 
complaint  an^  on  a  proposed  Class  II 
penalty  orderjor  participate  in  a  Class  11 
penalty  procejeding  are  set  forth  in  40 
CFR  22.38.  Tie  deadUne  for  submitting 
public  comment  on  the  complaint  and 
this  proposed  Class  11  order  is  March  3, 
1999.  All  conments  will  be  transferred 
to  the  Enviroi  imental  Appeals  Board 
("EAB")  of  EI  A  for  consideration  and/ 
or  incorporation  into  the  final  order. 


The  powers  and  duties  of  the  EAB  are 
outlined  in  40  CFR  22.04(a). 

In  order  to  provide  an  opportunity  for 
public  comment,  EPA  will  not  take  final 
action  in  this  proceeding  prior  to  the 
close  of  the  public  comment  period. 

List  of  Subjects 

Environmental  protection. 
Dated:  January  27, 1999. 
Melissa  P.  Marshall, 

Director,  Multimedia  Enforcement  Division, 

Office  of  Enforcement  and  Compliance 

Assurance. 

[FR  Doc.  99-2317  Filed  1-29-99;  8:45  am] 

BtLUNOCOOe  6660  SO  P 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW,  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 
Agreement  No.:  224-002758-017 
Title:  Supplemental  Agreement  Between 

Port  of  Oakland  and  American 

President  Lines,  Ltd. 
Parties: 

Port  of  Oakland 

American  President  Lines,  Ltd. 
Synopsis:  The  proposed  agreement 

amendment  extends  the  last  effective 

date  of  an  earlier  amendment  relating 

to  primary  and  secondary  usage  of 

certain  facilities  at  the  port. 
Agreement  No.:  224-003038-007 
Title:  Supplemental  Agreement  Between 

Port  of  Oakland  and  American 

President  Lines,  Ltd. 
Parties: 

Port  of  Oakland 

American  President  Lines,  Ltd. 
Synopsis:  The  proposed  agreement 

amendment  extends  the  last  effective 

date  of  an  earlier  amendment  relating 

to  primary  and  secondary  usage  of 

certain  facilities  at  the  port. 
Agreement  No.:  203-011432-008 
Title:  Pacific  Latin  America  Agreement 
Parties: 

A.P.  Moller-Maersk  Line 

Sea-Land  Service,  Inc. 
Synopsis:  The  proposed  modification 

authorizes  the  member  lines  to  enter 

into  individual  service  contracts.  It 

would  also  delete  the  prohibition  on 


individual  service  contracts  and  the 
taking  of  independent  action  with 
respect  to  loyalty  or  service  contracts. 

Agreement  No.:  203-011432-002 

Title:  East  Coast  North  America  to  West 
Coast  of  South  America  and 
Caribbean  Cooperative  Working 
Agreement 

Parties: 
APL  Co.  PTE  Ltd. 
Crowley  American  Transport,  Inc. 
Compania  Chilena  de  Navegacion 

Interoceanica  S.A. 
Compania  Sud  Americana  de  Vapores 
S.A. 

Synopsis:  The  proposed  modification 
adds  APL  Co.  PTE  Ltd.  and  Crowley 
American  Transport,  Inc.  as  parties  to 
the  agreement,  provides  that  the 
parties  will  initially  deploy  six 
vessels  of  about  1,700  TEUs  per 
vessel,  and  makes  other 
administrative  and  conforming 
amendments. 

Dated:  January  26, 1999. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakle, 
Secretary. 

[FR  Doc.  99-2259  Filed  1-29-99;  8:45  am] 
BILLIMG  CODE  e730-01-M 

FEDERAL  MARITIME  COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Federal 
Maritime  Commission. 

TIME  AND  DATE:  10:00  a.m.— February  3, 
1999. 

PLACE:  800  North  Capitol  Street,  NW, 
First  Floor  Hearing  Room,  Washington, 
DC. 

STATUS:  OPEN. 

MATTER(S)  TO  BE  CONSIDERED: 

1.  Docket  No.  98-21 — Miscellaneous 
Amendments  to  Rules  of  Practice  and  ' 
Procedure — Consideration  of  Comment. 

2.  Docket  No.  98-25— Amendments  to 
Regulations  Governing  Restrictive 
Foreign  Shipping  Practices,  and  New 
Regulations  Governing  Controlled 
Carriers — Consideration  of  Comments. 

3.  Docket  No.  98-27— Marine 
Terminal  Operator  Schedules — 
Consideration  of  Conunents. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Bryant  L.  VanBrakle,  Secretary,  (202) 

523-5725. 

Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  99-2363  Filed  1-27-99;  4:36  pm) 

BILUNG  CODE  6730-01-M 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act},  RegulaUon  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanidng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  25, 
1999. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1 .  First  Banking  Company  of 
Southeast  Georgia,  Statesboro,  Georgia; 
to  merge  with  Wayne  Bancorp,  Inc., 
Jesup,  Georgia. 

B.  Federal  Reserve  Bank  of  Chicago 
(PhiUp  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago. 
IlUnois  60690-1413: 

1.  Hometown  Independent  Bancorp, 
Inc.,  Morton,  Illinois;  to  acquire  100 
percent  of  the  voting  shares  of  Sunstar 
Bank,  Washington,  Illinois. 

2.  The  Morton  Community  Bank 
Employee  Stock  Ownership  Plan  and 
Trust,  Morton,  Illinois;  to  become  a 
bank  holding  company  by  acquiring 
33.70  percent  of  the  voting  shares  of 


Hometown  Independent  Bancorp,  Inc., 
Morton,  Illinois,  and  thereby  indirectly 
acquire  Morton  Community  Bank, 
Morton,  Illinois. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missoiui  63102- 
2034: 

1.  Franklin  Bancshares,  Inc.,  Franklin, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Franklin  Bank, 
Franklin,  Illinois. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (Jo Anne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  P.O.  Box  291,  Minneapolis, 
Minnesota  55480-0291: 

1.  CNB,  Inc.  Walker.  Minnesota;  to 
become  a  bank  holding  company  by 
acquiring  at  least  95  percent  of  the 
voting  shares  of  Centennial  National 
Bank,  Walker,  Minnesota. 

2.  Otto  Bremer  Foundation,  St.  Paul, 
Minnesota;  and  Bremer  Financial 
Corporation,  St.  Paul,  Minnesota;  to 
acquire  100  percent  of  the  voting  shares 
of  Dean  Financial  Services,  Inc.,  St. 
Paul,  Minnesota,  and  thereby  indirectly 
acquire  First  National  Corporation  of 
Aitkin,  Inc.,  Aitkin,  Minnesota,  First 
National  Bank  of  Aitkin,  Aitkin. 
Minnesota,  Mid-Continent  Financial 
Services,  Inc.,  St.  Paul,  Minnesota,  State 
Bank  of  Edgerton.  Edgerton,  Minnesota, 
First  State  Bank  of  Eden  Prairie,  Eden 
Prairie,  Minnesota,  and  Princeton  Bank, 
Princeton,  Minnesota. 

E.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  La  Plata  Bancshares,  Inc.,  Hereford, 
Texas,  and  La  Plata  Delaware 
Bancshares,  Inc.,  Dover,  Delaware;  to 
become  bank  holding  companies  by 
acquiring  100  percent  of  the  voting 
shares  of  The  First  National  Bank  of 
Hereford,  Hereford,  Texas. 

2.  Bauer  Management,  Inc.,  Port 
Lavaca,  Texas;  to  acquire  1  percent  of 
the  voting  shares  of  Bauer  Investments, 
Ltd.,  Port  Lavaca,  Texas,  and  thereby 
acquire  60.30  percent  of  the  voting 
shares  of  The  First  National  Bank,  Port 
Lavaca,  Texas,  and  thereby  indirectly 
acquire  63.5  percent  of  the  voting  shares 
of  Seaport  Bank,  Seadrift,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  26,  1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-2237  Filed  1-29-99;  8:45  am) 
BILUNO  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  Usted  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  15, 1999. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  Cahfomia  94105-1579; 

1 .  Wells  Fargo  &■  Company,  San 
Francisco,  California,  Norwest 
Mortgage,  Inc.,  Des  Moines,  Iowa, 
Norwest  Ventures,  LLC,  Des  Moines. 
Iowa;  to  engage  de  novo  in  a  joint 
venture  through  its  subsidiary.  RWF 
Mortgage  Company,  Riverside, 
California,  in  residential  mortgage 
lending,  pursuant  to  §  225.28(b)(1)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  26, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-2236  Filed  1-29-99;  8:45  am) 
BILUNG  CODE  223e-01-f 
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DEPARTMENir  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Toxifcology  Program;  National 
Toxicology  Program  Special  Emphasis 
Panel;  Noticeiof  Establishment 


Act 


the  Federal  Advisory 

as  amended  (5  U.S.C. 
he  Director,  National 
Pragram  (NTP),  announces 
establishn  ent  of  the  National 

Pr  3grani  Special  Emphasis 
by  the  Secretary, 


Pursuant  to 
Committee 
Appendix  2), 
Toxicology 
the 

Toxicology 
Panel  (NTPSE|') 
DHHS 

The  NTP  C€  nter  for  the  Evaluation  of 
Alternative  T<  ixicological  Methods 
(Center),  on  aii  as  needed  basis,  will 
convene  a  gro  ap  of  expert  scientists  to 
accomplish  the  independent  peer 
review  of  new  test  methods  or  evaluate 
existing  test  n  lethods  for  toxicological 
assessments.  Peer  review  panels  will  be 
asked  to  deve!  op  scientific  consensus  on 
the  usefulness  of  test  methods  to 
generate  inforrnation  for  specific  human 
health  and/or  ecological  risk  assessment 
purposes.  Thay  will  address  the 
biological  relevance  of  the  new  test  to 
the  toxicity  oq  interest,  and  address  how 
and  when  theinew  test  method  can 
partially  or  fully  replace  existing 
methods  or  approaches.  When 
appropriate,  panels  will  be  asked  to 
identify  additional  validation  studies 
necessary  to  adequately  evaluate  a 
method,  and  tp  identify  additional 
research  necessary  to  support  the 
development  jf  mechanism-based  test 
methods.  It  is  anticipated  that  expert 
review  panels  will  also  be  convened  to 
evaluate  the  a  iequacy  of  current 
methods,  and  to  evaluate  proposed 
validation  stu  dies.  Agencies  will  use 
this  informati  du  to  establish  priorities 
for  appropriatB  research,  development, 
and  validatioi  i  efforts  in  collaboration 
with  intereste  d  parties. 

Duration  of  this  Committee  is 
continuing  un  less  formally  determined 
by  the  Secretary,  DHHS,  that 
termination  vn  ould  be  in  the  best  public 
interest. 

Dated:  Januaikr  21, 1999 
Kenneth  Olden 

Director.  Natioi  al  Toxicology  Program. 
|FR  Doc.  99-22  17  Filed  1-29-99;  8:45  am] 

BILLING  CODE  414>-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Notice  of  Interest  Rate  on  Overdue 
Debts 

Section  30.13  of  the  Department  of 
Health  and  Hiunan  Services'  claims 
collection  regulations  (45  CFR  part  30) 
provides  that  the  Secretary  shall  charge 
an  annual  rate  of  interest  as  fixed  by  the 
Secretary  of  the  Treasury  after  taking 
into  consideration  private  consimier 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entitled  to  recovery. 
The  rate  generally  cannot  be  lower  than 
the  Department  of  Treasury's  current 
value  of  funds  rate  or  the  applicable  rate 
determined  from  the  "Schedule  of 
Certified  Interest  Rates  with  Range  of 
Maturities."  This  rate  may  be  revised 
quarterly  by  the  Secretary  of  the 
"Treasury  and  shall  be  published 
quarterly  by  the  Department  of  Health 
and  Human  Services  in  the  Federal 
Register. 

The  Secretary  of  the  Treasury  has 
certified  a  rate  of  13^4%  for  the  quarter 
ended  December  21, 1998.  This  interest 
rate  will  remain  in  effect  until  such  time 
as  the  Secretary  of  the  Treasury  notifies 
HHS  of  any  change. 

Dated:  January  26, 1999. 
George  Strader, 

Deputy  Assistant  Secretary,  Finance. 
[PR  Doc.  99-2311  Filed  1-29-99;  8:45  am) 

BILLING  CODE  41SO-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSDR-142] 

Availability  of  Chemical  Specific 
Consultation 

agency:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Human 
Services  (HHS). 
ACTION:  Notice  of  availability. 

summary:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
section  104(i)(4)  [42  U.S.C.  9604(i)(4)] 
directs  the  Administrator  of  ATSDR  to 
provide  consultations  upon  request  on 
health  issues  relating  to  exposure  to 
hazardous  or  toxic  substances,  on  the 
basis  of  available  information,  to  the 


Administrator  of  EPA,  State  officials, 
and  local  officials.  This  notice 
announces  the  availability  of  a  chemical 
specific  public  health  consultation  titled 
"Hazardous  Substance  Exposures  and 
Autism"  that  ATSDR  has  prepared  for 
public  comment.  The  consultation  is  a 
review  of  the  available  scientific 
literature  pertaining  to  what  is  known 
about  the  association  between  exposure 
to  hazardous  substances  and  autism. 
DATES:  In  order  to  be  considered, 
comments  on  this  draft  consultation 
must  be  received  on  or  before  March  3, 
1999.  Comments  received  after  the  close 
of  the  public  comment  period  will  be 
considered  at  the  discretion  of  ATSDR 
based  upon  what  is  deemed  to  be  in  the 
best  interest  of  the  general  public. 
ADDRESSES:  Requests  for  copies  of  the 
draft  public  health  consultation  should 
be  sent  to  the  ATSDR  Information 
Center,  Division  of  Toxicology,  Agency 
for  Toxic  Substances  and  Disease 
Registry.  Mailstop  E-57,  1600  Clifton 
Road,  NE.,  Atlanta,  Georgia  30333. 
Written  comments  regarding  the  draft 
public  health  consultation  should  be 
sent  to  the  same  address.  ATSDR 
reserves  the  right  to  provide  only  one 
copy  of  the  draft  consultation,  free  of 
charge. 

Written  comments  submitted  in 
response  to  this  notice  should  bear  the 
docket  control  number  ATSDR-142. 
Because  all  public  comments  regarding 
ATSDR  public  health  consultations  are 
available  for  public  inspection  [after  the 
consultation  is  published  in  final],  no 
confidential  business  information 
should  be  submitted  in  response  to  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
ATSDR  Information  Center,  Division  of 
Toxicology,  Agency  for  Toxic 
Substances  and  Disease  Registry, 
Mailstop  E-57, 1600  Clifton  Road,  NE., 
Atlanta,  Georgia  30333,  telephone  (404) 
639-6357. 

SUPPLEMENTARY  INFORMATION:  The 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (Pub.  L. 
99-499)  amends  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA  or  Superfimd)  (42  U.S.C.  9601 
et  seq.)  by  establishing  certain 
responsibilities  for  the  ATSDR  and  the 
Environmental  Protection  Agency  (EPA) 
with  regard  to  hazardous  substances 
which  are  most  commonly  found  at 
facilities  on  the  CERCLA  National 
Priorities  List  (NPL).  Among  these 
responsibilities  is  that  the  Administrator 
of  ATSDR  prepare  consultations  upon 
request  on  health  issues  relating  to 
exposure  to  hazardous  or  toxic 
substances,  on  the  basis  of  available 
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information,  to  the  Administrator  of 
EPA,  State  officials,  and  local  officials. 
A  public  health  consultation  provides 
advice  on  a  specific  public  health  issue 
related  to  real  or  possible  hiunan 
exposure  to  toxic  material  and  is  a  way 
for  ATSDR  to  respond  rapidly  to 
requests  for  assistance. 

ATSDR  has  prepared  this  document 
titled  "Hazardous  Substance  Exposures 
and  Autism"  in  response  to  a  request 
from  U.S.  Representative  Christopher 
Smith  and  residents  of  Brick  Township, 
New  Jersey  who  are  concerned  that 
hazardous  substances  may  be  present  in 
the  environment  of  Brick  Township  and 
that  an  increase  in  the  number  of 
children  with  autism  may  be 
attributable  to  exposure  to  these 
substances.  This  document  was  placed 
in  a  repository  in  Brick,  New  Jersey  and 
released  to  the  public  via  a  mail-out  on 
December  18, 1998. 

Dated:  January  26, 1999. 
Georgi  Jones, 

Director,  Office  of  Policy  and  External  Affairs, 

Agency  for  Toxic  Substances  and  Disease 

Regis6y. 

(FR  Doc.  99-2267  Filed  1-29-99;  8:45  am] 

BU.LINO  CODE  416»-70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

pNFO-99-08] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compUance  with  the  requirement 
of  section  3506(cJ(2j(AJ  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDCJ  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404j  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (bj  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (dj  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road, 
MS-D24.  Atlanta.  GA  30333.  Written 


comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

1.  An  Evaluation  Study  Of  An  HIV/ 
STD  Prevention  Curriculum  For  Youth 
Attending  Alternative  Schools  To  Be 
Conducted  From  1999  To  2002— New- 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion 
(NCCDPHPJ  Division  of  Adolescent  and 
School  Health.  The  purpose  of  this 
request  is  to  obtain  OMB  clearance  to 
conduct  a  randomized  trial  of  a 
curriculum  to  reduce  behaviors  related 
to  HIV/ STD  transmission  among  14  to 
18  year  old  students  in  30  court  and 
community  schools  in  Northern 
CaUfomia.  Participants  will  respond  to 
surveys  of  attitudes,  knowledge,  and 
behavior  related  to  HIV/STD 
transmission  and  prevention  at  baseline 
and  at  6,  12,  and  18  month  post-tests. 
Reduction  of  behaviors  among 
adolescents  related  to  HIV  and  STD 
transmission,  and  reduction  of  the 
prevalence  of  STDs  is  the  focus  of  at 
least  seven  objectives  in  Healthy  People 
2000:  Midcourse  Review  and  1995 
Revisions.  There  have  been  few  studies 
assessing  the  effectiveness  of  curricula 
to  reduce  HIV/STD  related  risk 
behaviors  in  this  high-risk  adolescent 
population.  Data  gathered  from  this 
study  will  provide  information  about 
how  HIV/STD  risk  behavior  may  be 
effectively  reduced  among  alternative 
school  students. 

The  total  cost  to  respondents  is 
estimated  at  $50,400  assuming  a 
minimum  wage  for  students  of  $5.25  in 
the  study  period. 


Respondents 

Number  of  re- 
spondents 

Number  of  re- 
sponses per 
respondent 

Burden  per  re- 
sponse 

Total  burden 
hours 

Alternative  school  students  

2400 

4 

1.0 

9600 

Total                                              

9600 

2.  Use  of  Laboratory  Information 
Systems  (LIS)  to  Transmit  Infectious 
Diseases  Test  Results  (HL7  Messages)  to 
Public  Health  Agencies —  New — Public 
Health  Program  Office  (PHPPO), 
Division  of  Laboratory  Systems.  CDC 
proposes  to  gather  data  through  the  use 
of  a  mail/telephone  survey  of  all  United 
States  vendors  of  LIS  used  for  recording 
and  processing  microbiology  data.  The 
use  of  a  mail/telephone-assisted  siurvey 
instrument  will  be  an  efficient,  cost- 
effective  approach  for  performing  the 
data  collection.  No  computerized  data 
collection  systems  have  been  developed 
for  this  survey  because  the  number  of 


respondents  is  small.  Instead,  trained 
telephone  interviewers  knowledgeable 
about  LIS  and  about  the  specific 
messages  that  CDC  is  interested  in 
transmitting  will  gather  data.  The 
interviewers  will  have  the  flexibility  to 
answer  technical  questions,  probe  for 
further  information  and  provide 
explanations  of  coding  vocabularies, 
security  needs  and  other  issues  that  may 
not  be  readily  imderstood  by  the  LIS 
vendors. 

The  data  will  provide  the  government, 
LIS  vendors,  laboratory  practitioners, 
committees  that  make  recommendations 
regarding  messaging  and  other 


stakeholders  with  information  about  the 
projected  costs  to  vendors  and 
laboratories  and  about  the  time  frames 
required  for  and  the  barriers  to 
implementation. 

CDC  will  use  the  survey  to  gauge  the 
technological  readiness  and  the  cost 
factors  affecting  secure  electronic 
transmission  of  infectious  disease  data 
to  government  agencies.  These 
transmissions  will  act  as  part  of  an  early 
warning  system  leading  to  more  timely 
response  to  infectious  disease  outbreaks. 
This  survey  responds  to  President 
CUnton's  request  for  the  increased  use  • 
of  modem  technology  to  identify  and 
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prevent  ou  breaks  of  food-bome  illness. 


The  total  cost  to  respondents  is 
estimated  at  $0. 


Respondents 


Nunrit)er  of  re- 
spondents 


Average  num- 
ber of  re- 
sponses/re- 
spondent 


Average  bur- 
den/response 
(in  hrs.) 


Average  total 

burden  (in 

hrs.) 


Mail  sun/ey 
Telephone 


ncluding  initial  contact) 
fallow-up  


56 
56 


0.50 
0.50 


Total 


112 


Nancy  Chea 

Acting  Assot  iate 
and  Evaluati  on 
and  Prevent Ipn 
[FRDoc 

BILUNO  COOE 


99-2266 


Director  for  Policy,  Planning 
.  Centers  for  Disease  Control 
(CDC). 

Filed  1-29-99;  8:45  am) 
les-is-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  fof  Disease  Control  and 
Prevention 

[Program  AinounceiiMnt  99032] 

Epidemiology  and  Lat)oratory  Capacity 
for  Infectiaus  Diseases;  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availabilitj)  of  fiscal  year  (FY)  1999 
funds  for  a  cooperative  agreement 
program  to  promote  adequate  capacity 
of  local,  State,  and  national  efforts  for 
epidemiolqgic  and  laboratory 
surveillande  and  response  for  infectious 
diseases.  This  program  addresses  the 
"Healthy  Ffeople  2000"  priority  area  of 
Immunization  and  Infectious  Diseases. 

The  purpose  of  the  Epidemiology  and 
Laboratory  Capacity  in  Infectious 
Diseases  (E3LC)  program  is  to  assist  State 
and  eUgiblt  local  public  health  agencies 
in  strengthening  basic  epidemiologic 
and  laboraiory  capacity  to  address 
infectious  disease  threats  with  a  focus 
on  notifiable  diseases,  food-,  water-,  and 
vector-borne  diseases,  vaccine- 
preventable  diseases,  and  drug-resistant 
infections.  lA wards  are  intended  to 
support  activities  that  enhance  the 
ability  of  a  program  to  identify  and 
monitor  thi  occurrence  of  infectious 
diseases  of]  public  health  importance  in 
a  community,  characterize  disease 
determinants,  identify  and  respond  to 
disease  outbreaks  and  other  infectious 
disease  emergencies,  use  public  health 
data  for  priority  setting  and  policy 
development,  and  assess  the 
effectiveness  of  activities.  Strengthening 
coUaboratii  m  between  laboratory  and 
epidemioh  gy  practice  is  seen  as  a 
crucial  con  iponent  of  this  program. 


B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  health  departments  of  States  or  their 
bona  fide  agents,  including  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  American  Samoa,  Guam, 
federally  recognized  Indian  tribal 
governments,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau.  In  addition,  official  public  health 
agencies  of  city  governments  with 
jurisdictional  populations  greater  than 
1,500.000  or  county  governments  with 
jurisdictional  populations  greater  than 
8,000,000  (based  on  1990  census  data) 
are  eligible  to  apply. 

The  ELC  program  was  initiated  in 
1995  with  Program  Announcement  543 
and  expanded  in  1997  with  Program 
Announcement  720.  A  total  of  30 
grantees  has  been  funded  to  date.  This 
annoimcement  is  a  further  expansion  of 
the  ELC  program  and  is  intended  to  add 
new  States,  counties,  and/or  cities  not 
already  funded  in  the  program  and  to 
competitively  renew  those  current 
grantees  with  project  periods  expiring  in 
1999.  Thus,  the  following  current  ELC 
grantees,  which  do  not  have  project 
periods  expiring  in  1999,  are  ineligible 
to  apply  for  funds  under  this 
announcement:  Illinois,  Indiana, 
Kentucky,  Michigan,  Montana, 
Nebraska,  New  Mexico,  Ohio,  Rhode 
Island,  South  Dakota,  Tennessee,  Texas, 
Utah,  Vermont,  and  Wisconsin. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $4,600,000  is  available 
in  FY  1999  to  fund  approximately 
fifteen  competing  continuation  and 
three  new  awards.  Although  only  three 
new  awards  are  currently  projected  for 
FY  1999,  should  additional  funding 
become  available,  CDC  may  fund 
additional  new  awards  from  this 


competition.  All  eligible  applicants  are, 
therefore,  encouraged  to  submit  an 
application.  It  is  expected  that  the 
average  award  (total  direct  and  indirect 
costs)  will  be  $255,000,  ranging  from 
$100,000  to  $300,000.  It  is  expected  that 
the  awards  will  begin  on  or  about  July 
1,  1999,  and  will  be  made  for  a  12- 
month  budget  period  within  a  project 
period  of  up  to  four  years.  The  funding 
estimate  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Funding  Preferences 

Funding  preference  will  be  given  to 
competing  continuation  applications 
over  new  applications.  Current  grantees 
have  implemented  important  capacity- 
building  activities  and  continued 
cooperative  agreement  support  is 
required  to  continue  building  and  for 
maintaining  these  capacities. 

Recipient  Financial  Participation 

Although  a  requirement  for  matching 
funds  is  not  a  condition  for  receiving  an 
award  under  this  cooperative  agreement 
program,  applicants  must  document  the 
non-Federal  human  and  fiscal  resources 
that  will  be  available  to  conduct 
activities  outlined  in  the  proposal. 
Federal  funds  cannot  be  used  to  replace 
or  supplant  existing  State  and  local 
support.  See  Evaluation  Criteria 
(paragraph  6:  Budget)  for  additional 
information. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
imder  Recipient  Activities  and  CDC 
shall  be  responsible  for  the  activities 
under  CDC  Activities  below: 

Recipient  Activities 

1 .  Enhance  local  capacity  for 
gathering  and  evaluating  infectious 
disease  surveillance  data,  detecting  and 
investigating  outbreaks,  and  using 
surveillance  data  for  public  health 
practice  and  clinical  follow-up. 
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2.  Ensure  appropriate  representation 
to  planning  and  priority-setting 
meetings  organized  for  recipients  of  this 
cooperative  agreement. 

CDC  Activities 

1.  Provide  consultation  and  assistance 
in  enhancing  local  epidemiologic  and 
laboratory  capacity  for  surveillance  and 
response  for  infectious  diseases. 

2.  Assist  in  monitoring  and  evaluating 
scientific  and  operational 
accomplishments  and  progress  in 
achieving  the  purpose  of  this  program. 

3.  Provide  national  coordination  of 
activities  where  appropriate. 

A.  Application  Content 

Information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  should  be 
used  to  develop  the  application  content. 
Applications  will  be  evaluated  on  the 
criteria  listed  in  Section  G.,  below,  so  it 
is  important  that  narratives  follow  the 
criteria  in  the  order  presented. 

Provide  a  brief  (no  more  than  two 
pages)  abstract  of  the  application.  The 
narrative  should  be  no  more  than  12 
double-spaced  pages  (excluding 
abstract,  budget,  and  appendices), 
printed  on  one  side,  with  one  inch 
margins  and  unreduced  font  on  white 
8.5"  X  11"  paper.  All  pages  must  be 
clearly  numbered,  a  complete  index  to 
the  application  and  its  appendices  must 
be  included,  and  the  required  original 
and  two  copies  must  be  submitted 
unstapled  and  unbound. 

A  detailed  budget  with  a  line-item 
justification  and  any  other  information 
to  demonstrate  that  the  request  for 
assistance  is  consistent  with  the 
purpose  and  objectives  of  this 
cooperative  agreement  program. 

Although  matching  funds  are  not  a 
condition  for  receiving  an  award  under 
this  program,  include  in  the  budget,  a 
separate  line-item  accounting  of  non- 
Federal  contributions  (funding, 
personnel,  and  other  resources)  that  will 
be  directly  allocated  to  the  proposed 
activities.  Identify  any  non-applicant 
sources  of  these  contributions. 

If  requesting  funds  for  any  contractual 
activities,  provide  the  following 
information  for  each  contract:  (1)  Name 
of  proposed  contractor,  (2)  breakdowrn 
and  justification  for  estimated  costs,  (3) 
description  and  scope  of  activities  to  be 
performed  by  contractor,  (4)  period  of 
performance,  and  (5)  method  of 
contractor  selection  (e.g.,  sole-source  or 
competitive  solicitation). 

This  program  is  designed  to  support 
core  epidemiologic  and  laboratory 
capacity  in  a  variety  of  ways.  In  health 
departments  where  gaps  in  personnel 
and  equipment  are  identified  as  major 


barriers  to  effective  surveillance  and 
response,  the  program  can  provide 
resources  to  hire  staff  or  purchase 
necessary  equipment.  Funds  can  also  be 
used  to  initiate  or  enhance  ongoing 
activities.  Examples  of  such  activities 
are  provided  below.  These  examples  are 
not  meant  to  serve  as  templates  for 
proposals.  Rather,  recipients  are  urged 
to  analyze  their  current  surveillance 
infrastructure,  identify  gaps  in  core 
epidemiologic  and  laboratory  capacity, 
and  develop  proposals  that  address  the 
needs  of  their  respective  health 
jurisdictions. 

Examples 

1 .  Enhanced  communicable  disease 
surveillance  and  response.  Activities 
would  include  improving  surveillance 
in  such  areas  as  foodbome  diseases, 
influenza,  antimicrobial  resistant 
organisms  and  vaccine-preventable 
diseases.  Applicants  are  encouraged  to 
discuss  proposed  activities  in  advance 
with  relevant  branches  within  CDC  and, 
where  appropriate,  to  coordinate  those 
activities  with  CDC  or  other  public 
health  agencies. 

2.  Acquisition  of  molecular  diagnostic 
and  subtyping  technologies.  Activities 
might  include: 

(a)  purchasing  necessary  equipment 
and  supplies; 

(b)  training  of  laboratory  personnel; 
and 

(c)  support  of  persormel  to  perform 
these  activities.  Recipients  should  plan 
to  adhere  to  existing  standards  where 
appropriate,  such  as  in  PFGE-subtyping 
of  E.  coh  Ol57:H7  isolates.  Recipients 
should  clearly  specify  how  they  plan  to 
use  information  gained  from  these 
technologies  to  augment  their  existing 
siu^reillance  activities. 

3.  Training  of  epidemiology  and 
laboratory  personnel. 

4.  Improved  use  of  information 
technology.  Activities  could  include: 

(a)  development  of  irmovative 
methods  of  communicating  public 
health  information  to  clinicians,  public 
health  practitioners,  and  the  public; 

(b)  development  of  local  area 
networks  (LANs)  or  wide  area  networks 
(WANs)  to  improve  communications 
between  divisions  of  a  health 
department  (e.g.,  between  the 
epidemiology  and  laboratory  divisions) 
or  between  local,  county,  and  State 
health  departments;  or 

(c)  development  of  electronic 
laboratory-based  reporting  systems  to 
automate  communicable  disease 
reporting  from  clinical  laboratories. 
State  and  local  health  jurisdictions 
developing  electronic  laboratory-based 
reporting  are  encouraged  to  develop 
systems  that  are  compliant  with 


emerging  standards  and  to  work  with 
CDC  and  with  other  States  that  are  in 
the  process  of  developing  such  systems. 

F.  Submission  and  Deadline 

Letter  of  Intent  (LOI) 

In  order  to  assist  CEXD  in  planning  for 
and  executing  the  evaluation  of 
applications  submitted  under  this 
program  aimouncement,  all  parties 
intending  to  submit  an  application  are 
requested  to  inform  CDC  of  their 
intention  to  do  so  at  their  earliest 
convenience  prior  to  the  application 
due  date.  Notification  should  include 
name  and  address  of  the  institution  and 
name,  address,  and  telephone  numtjer  of 
the  contact  person.  Notification  can  be 
provided  by  facsimile,  postal  mail,  or  E- 
mail  to  Deborah  A.  Deppe,  M.P.A., 
National  Center  for  Infectious  Diseases, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  1600  Clifton  Road, 
N.E.,  Mailstop  C-12,  Atlanta,  Georgia 
30333,  Facsimile:  (404)  639-4197  E-mail 
address:  <dadl@cdc.gov>. 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0937-0189) 
on  or  before  April  1, 1998.  (Forms  are 
in  the  application  kit.)  Submit  all 
applications  to:  Oppie  Byrd,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Announcement  99032, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  2929  Brandywine 
Road,  Mailstop  E-18,  Atlanta,  Georgia 
30341. 

Applications  that  do  not  arrive  in 
time  for  submission  to  the  independent 
review  group,  will  not  be  considered  in 
the  current  competition  unless  proof  is 
provided  package  was  mailed  on  or 
before  the  deadline  (i.e.,  receipt  fi-om 
U.S.  Postal  Service  or  a  commercial 
carrier;  private  metered  postmarks  are 
not  acceptable). 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1.  Description  of  the  population  imder 
surveillance,  either  the  State  or  other 
appropriate  jurisdiction  (if  an  applicant 
is  a  county,  city,  or  other  agency)  (5 
points).  Extent  to  which  the  application 
provides  information  on  the  population 
size,  demographic  characteristics, 
geographic  distribution,  racial/ethnic 
makeup,  and  health  care  delivery 
systems. 

2.  Description  of  existing  public 
health  infectious  disease  epidemiology 
and  laboratory  capacity  (15  points). 


4878 


Federal  Register /Vol.  64,  No.  20 /Monday,  February  1,  1999 /Notices 


Extent  to  |which  the  applicant: 
1.  Describes  existing  infectious 
disease  surveillance  and  response 
activities,  including  reporting 
requirements,  spectrum  of  laboratory 
specimen  teisting  performed,  degree  of 
automation  of  laboratory  and 
epidemiologic  information  management, 
and  public  j^ealth  response  capacity. 

b.  Provides  information  on  existing 
staHing,  management,  material  and 
equipment  investment,  training,  space, 
and  financial  support  of  laboratory  and 
epidemiolofic  capacity  for  public  health 
surveillance  and  response  for  infectious 
diseases. 

c.  Describes  current  collaboration 
between  its  epidemiology  and 
laboratory  pirograms  in  surveillance  and 
response  including  the  existence  of,  or 
potential  foi ,  integrated  uses  of 
surveillance  data; 

d.  Describes  current  or  previous 
collaborativ^  relationships  with  clinical 
laboratories;  local  health  agencies, 
academic  medicine  groups,  and  health 
care  practitioners,  including  Health 
Maintenance  Organizations  (HMOs)  or 
managed  caje  providers;  and 
demonstrates  the  potential  of  these 
relationships  for  enhanced  surveillance 
and  public  Health  response  activities. 

3.  Identifi|:ation  of  areas  of  need 
(gaps)  in  si^veillance  and  response  for 
infectious  diseases  and  understanding 
of  the  objectives  of  this  cooperative 
agreement  program  (20  points). 

Extent  to  which  the  application: 

a.  Outline^  State  and  local  needs  in 
epidemiolo^  and  laboratory  capacity 
for  public  health  surveillance  and 
response  foij  infectious  diseases. 

b.  Identifies  specific  important 
diseases  or  conditions  (e.g.,  notifiable 
diseases,  fo^dbome  and  waterbome 
diseases,  vaccine-preventable  diseases 
and  drug-re$istant  infections)  which 
will  be  addressed  and  outlines  why 
these  are  imbortant. 

4.  Operatipnal  Plan  (Note:  Provide  a 
detailed  desi:ription  of  first  year 
activities  onjy  and  briefly  describe 
future  year  Activities)  (45  points).  Extent 
to  which  thq  proposed  plan: 

a.  Outline^  activities  that  clearly 
address  the  identified  needs  in  capacity 
and  the  spedific  diseases  and  conditions 
to  be  addressed. 

b.  Describes  steps  to  be  taken  to 
facilitate  an0  strengthen  collaboration 
between  epidemiology  and  laboratory 
practice. 

c.  Includes  current  letters  of  support 
fi-om  participating  agencies,  institutions, 
and  organizations  indicating  their 
willingness  (o  participate  in  the 
activities. 


d.  Is  consistent  with,  and  adequate  to 
achieve,  the  needs  identified  and  the 
purpose  and  objectives  of  this  program. 

e.  If  any  research  involving  human 
subjects  is  proposed,  has  met  the  CDC 
Policy  requirements  regarding  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  any  proposed  research.  This 
includes: 

(1)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  estabhshing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

5.  Plan  for  monitoring  and  evaluation 
(15  points).  The  extent  to  which  the 
applicant  describes  a  detailed  plan  for 
monitoring  the  implementation  of  the 
activities  and  evaluating  the  extent  to 
which  the  proposed  activities 
strengthen  local  and  national 
epidemiologic  and  laboratory  capacity 
for  infectious  diseases. 

6.  Budget  (not  scored). 

The  extent  to  which  the  budget 
request  is  clearly  explained,  adequately 
justified,  reasonable,  and  sufficient  for 
the  proposed  project  activities. 

7.  Human  Subjects:  (Not  Scored). 
If  any  research  involving  human 

subjects  is  proposed,  does  the 
application  adequately  address  the 
requirements  of  Title  45  CFR  Part  46  for 
the  protection  of  human  subjects? 

Yes No 

Comments: 


H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  annual  progress  reports,  no  more 
than  90  days  after  the  end  of  the  budget 
period; 

2.  annual  Financial  Status  Report 
(FSR),  no  more  than  90  days  after  the 
end  of  the  budget  period;  and 

3.  Final  FSR  ana  performance  reports, 
no  more  than  90  days  after  the  end  of 
the  project  period. 

Send  all  reports  to:  Oppie  Byrd, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  2929 
Brandywine  Road,  Mailstop  E-18, 
Atlanta.  Georgia  30341. 

The  following  additional 
requirements  are  applicable  to  this 


\ 


program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR-1  Human  Subjects  Requirements 
AR-2  Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7  Executive  Order  12372  Review 
AR-10  Smoke-Free  Workplace 

Requirements 
AR-11  Healthy  People  2000 
AR-1 2  Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under  the 
Public  Health  Service  Act  Sections 
301(a)[42  U.S.C.  241(a)],  317(k)(l)[42 
U.S.C.  247b(k)(l)],  and  317(k)(2)[42 
U.S.C.  247b(k)(2)],  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
nimiber  is  93.283. 

J.  Where  To  Obtain  Additional 
Information 

Please  refer  to  Program 
Announcement  99032  when  you  request 
information.  For  a  complete  program 
description,  information  on  application 
procedures,  an  application  package,  and 
business  management  technical 
assistance,  contact  Oppie  Byrd,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office  Announcement  99032, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  2929  Brandywine 
Road,  Mailstop  E-18,  Atlanta,  GA 
30341,  Telephone:  (404)  842-€546,  E- 
mail  Address:  <oxb3@cdc.gov>.  See  also 
the  CDC  home  page  on  the  Internet: 
<http://www.cdc.gov>. 

For  program  technical  assistance, 
contact  Deborah  A.  Deppe,  M.P.A., 
National  Center  for  Infectious  Diseases, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  Mailstop  C-12, 1600 
Clifton  Road,  N.E.,  Atlanta,  Georgia 
30333,  Telephone:  (404)  639-4668,  E- 
mail  Address:  <dadl@cdc.gov>. 

For  written  information  and  to  request 
an  application  kit,  call  1-888- 
GRANTS4  (1-888  472-6874).  You  will 
be  asked  to  leave  your  name  and 
address  and  will  be  instructed  to 
identify  the  Announcement  number  of 
interest.  (Application  forms  are  also 
available  on  the  CDC  Home  Page  of  the 
Internet.) 

Dated:  January  25, 1999. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  99-2150  Filed  1-29-99;  8:45  am] 
BILUNO  CODE  4ie3-ia-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  99016] 

National  Minority  Organizations 
Immunization  Projects  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1999 
funds  for  a  cooperative  agreement 
program  for  National  Minority 
Organizations  Immunization  Projects. 
This  program  addresses  the  "Healthy 
People  2000"  priority  area  of 
Immimization  and  Infectious  Diseases. 

The  purpose  of  this  Cooperative 
Agreement  is  to  assist  National  Minority 
Organizations  (NMOs)  with  the 
promotion  and  improvement  of 
childhood,  adolescent,  and  adult 
immunization  coverage  levels. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
National  Minority  Organizations  that 
provide  documented  proof  that  they 
meet  the  following  criteria.  The 
applicant  must  provide  this 
documentation  under  the  "Eligibility" 
section  found  in  the  front  of  the     ' 
application.  The  applicant  must: 

1.  Be  an  established,  tax-exempt 
organization  (a  nongovernmental,  tax- 
exempt  corporation  or  association 
whose  net  earnings  in  no  way  lawfully 
accrue  to  the  benefit  of  private 
shareholders  or  individuals).  Tax- 
exempt  status  may  be  confirmed  by 
either  providing  a  copy  of  the  pages 
fi'om  the  Internal  Revenue  Service's 
(IRS)  most  recent  list  of  501(c)(3)  of  tax- 
exempt  organizations  or  a  copy  of  the 
current  IRS  Determination  Letter.  Proof 
of  tax-exempt  status  must  be  provided 
in  the  application. 

2.  Have  a  specific  charge  from  its 
Articles  of  Incorporation  or  Bylaws  or  a 
resolution  from  its  governing  body  or 
board  to  operate  nationally  within  the 
United  States  and  its  Territories. 

3.  Have  at  least  three  years 
documented  experience  in  operating 
and  centrally  administering  a 
coordinated  public  health  or  related 
program  serving  racial  or  ethnic 
minority  populations  within  a  major 
portion  or  region  (multistate  or 
multiterritory)  of  the  United  St,ates 
through  its  own  offices  or  organizational 
affihates. 

4.  Have  a  governing  body  or  board 
whose  membership  is  composed  of  at 


least  51  percent  racial  or  ethnic 
minority  members  and  who  represent 
the  population  to  be  served.  Groups 
recognized  as  racial  and  ethnic 
minorities  include,  but  are  not  limited 
to:  Aftican  Americans,  Alaskan  Natives, 
Asian  Americans,  Caribbean  Americans, 
Latinos/Hispanics,  Native  Americans, 
and  Pacific  Islanders.  Proof  of  minority 
status  consisting  of  a  list  of  board 
members,  their  race  and  ethnicity,  the 
address  and  telephone  number  of  each 
member,  a  description  of  each  role  on 
the  board,  and  a  description  of 
constituents  (the  population,  group(s) 
and/or  organization  for  which  they  are 
advocates)  must  be  included  in  the 
application.  Documentation  must  also 
be  provided  giving  assurance  that  the 
governing  board  is  composed  of  more 
than  50  percent  racial  or  ethnic  minority 
group  members  who  are  representative 
of  the  population  to  be  served. 

5.  Document  that  each  of  the  affiliates 
or  chapters  that  will  be  participating  in 
the  project  as  subcontractors  have  a 
governing  body  or  board  whose 
membership  is  composed  of  more  than 
50  percent  racial  or  ethnic  minority 
group  members. 

Note:  Pub.  L.  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $1  million  will  be 
available  to  fund  up  to  five  cooperative 
agreements.  It  is  expected  that  the 
average  award  (including  direct  and 
indirect  costs)  will  be  $200,000.  Awards 
will  not  exceed  $300,000.  It  is  expected 
that  the  awards  will  begin  on  or  about 
July  1, 1999  and  will  be  made  for  a  12- 
month  budget  period  vdthin  a  project 
period  of  up  to  five  years.  Fimding 
estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Applicants  must  allocate  a  percentage 
of  the  fimds  awarded  under  this 
program  announcement  to  subcontract 
vnth  affiliate,  chapter,  and/or  other 
minority  Community  Based 
Organizations  (CBOg).  Awards  to  these 
agencies  must  be  done  through  a 
competitive  review  process  conducted 
by  the  apphcant.  Activities  performed 
by  the  subcontractors  must  be  toward 
specific  program  objectives  of  the 
applicant.  Applicants  should  describe 
in  the  "Collaborating  Activities"  section 
imder  "Application  Content"  the  plan 


of  action  for  the  objective  review 
process  to  be  used  to  review  and  select 
subcontractors. 

Funds  cannot  be  used  for  construction 
or  renovation;  to  purchase  or  lease 
vehicles  or  vans;  to  purchase  a  facility 
to  house  project  staff  or  carry  out  project 
activities;  or  to  substitute  new  activities 
and  expenditures  for  current  ones. 

Funding  Preference 

Preference  for  funding  will  be  given 
to:  (1)  Supporting  projects  for  the 
following  racial  and  ethnic  minority 
populations  listed  here  in  alphabetical 
order:  African  Americans,  Alaskan 
Natives,  American  Indians,  Asian 
Americans,  Caribbean  Americans, 
Hispanics/Latinos,  and  Pacific 
Islanders;  (2)  supporting  activities 
which  are  targeted  toward  high-risk 
populations  including  but  not  limited  to 
families  living  at  poverty  levels,  migrant 
farm  workers,  homeless  persons, 
immigrants,  etc.;  and  (3)  ensiuing  a 
geographic  and  racial/ethnic  balance  of 
funded  NMOs  which  serve  under- 
immunized  rural  populations  and 
population  groups  of  low 
socioeconomic  status  who  reside  in 
densely  populated  urban  areas. 

D.  Progranunatic  Interest 

Applicants  may  focus  on  any  or  all  of 
the  three  program  interest  areas: 

1.  Increase  immunization  coverage 
levels  among  children,  birth  to  10  years 
of  age. 

2.  Increase  immunization  coverage 
levels  among  adolescents,  ages  11  to  21 
years. 

3.  Increase  immunization  coverage 
levels  among  adults  older  than  21  years 
of  age. 

E.  Cooperative  Activities 

In  conducting  activities  to  achieve  the 
purpose  of  the  Cooperative  Agreements, 
the  recipient  will  be  responsible  for 
achieving  the  activities  under  Item  1. 
below.  CDC  will  be  responsible  for 
activities  imder  Item  2.  below. 

1.  Recipient  Activities  (Childhood, 
Adolescent,  and/or  Adult).  Recipient 
shall  undertake  certain  activities, 
regardless  of  the  age  group(s)  targeted. 
In  conducting  those  certain  activities, 
each  recipient  should: 

a.  Provide  technical  assistance  and 
training  to  affiliate  organizations, 
private  providers,  and  other  agencies 
serving  racial  and  ethnic  minorities,  as 
well  as  collaborate  with  State  and  local 
health  departments.  Technical 
assistance  and  training  should  focus  on 
developing  and  implementing  effective 
intervention  strategies  to  raise  coverage 
levels;  educating  providers  about 
cultural  sensitivity  issues  and  effective 
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strategies  th^t  can  be  implemented  in 
their  practic^;  developing, 
disseminatiiig,  and  marketing  health 
commimication  messages  that  are 
culturally  seiisitive  and  linguistically 
appropriate;: and  building  organizational 
capacity  to  ^stain  immunization 
activities,  information  management,  and 
technology. 

b.  Identify  and  docimient  effective 
models  of  collaboration  of  local 
affiliates  witn  State  and  local  health 
departments  in  achieving  specific 
objectives  toj  improve  immunization 
levels  among  racial  and  ethnic 
minorities.  T 

c.  Disseminate  educational  products 
developed  a^d  share  information  with 
other  national  organizations.  State  and 
local  health  agencies,  provider 
organizationiB,  coalitions,  and 
community-based  organizations. 

d.  Develop  and  implement  strategies 
to  educate  members  of  racial  and  ethnic 
minority  coiiimunities  about 
community-based  immunization 
registries,  by  explaining  their  benefits, 
operations,  and  limitations,  and  by 
addressing  riiisinformation  and 
misconceptions. 

e.  Provide  training,  information  and 
education  atjthe  national.  State,  and 
local  levels,  fcommimity  norms  that 
dispel  unceitainties  about  the  safety  of 
vaccines  vei«us  the  risk  of  contracting  a 
vaccine-preventable  disease. 

f.  Develop  and  implement  a  plan  to 
ensure  sustainabihty  of  program 
activities  cotducted  through  this 
cooperative  igreement  and  to  ensure  its 
continuatior  after  the  end  of  the  project 
period. 

g.  Evaluat(  t  all  major  program 
objectives  ai  d  activities  to  determine 
programmat:  c  and  economic 
effectiveness . 

h.  Develop,  implement,  and  evaluate 
affiliate  organizations'  activities  under 
this  Prograni  Announcement  in  their 
respective  communities. 

The  follovring  are  additional  recipient 
activities  foil  targeted  program  areas: 

i.  When  cl^ldhood  immunization  is 
the  program  jarea  chosen  or  among  those 
chosen,  a  recipient  should  undertake 
activities  to: 

a.  Develop  and  implement 
immunization  initiatives  with  affiliates. 
State  and  lottal  health  departments,  and 
other  collab(  trating  partners  to  enhance 
delivery  of  i|nmunization  services  to  the 
target  populations  using  the  "Standards 
for  Pediatric  Immunization  Practices." 

b.  Identify  and  docimient  effective 
programs  thi  it  provide  parents 
information  explaining  the 
immunization  schedule  and  where  to  go 
for  immuniz  ations  to  protect  their 


children  against  vaccine-preventable 
diseases. 

j.  When  adolescent  immunization  is 
the  program  area  chosen  or  among  those 
chosen,  a  recipient  should  undertake 
activities  to: 

a.  E)evelop  and  implement 
immunization  initiatives  with  affiliates. 
State  and  local  health  departments,  and 
other  collaborating  partners  to  enhance 
delivery  of  immunization  services  to  the 
target  populations  using  the  National 
Coalition  for  Adult  Immunization's 
"Standards  for  Adult  Immunization 
Practice." 

b.  Identify  and  document  effective 
programs  to  increase  the  positive 
response  of  adolescents  in  racial  and 
ethnic  minority  communities  to  seek  out 
and  obtain  hepatitis  B,  MMR,  and 
varicella  vaccines. 

k.  When  adult  immimization  is  the 
program  area  chosen  or  among  those 
chosen,  a  recipient  should  additionally 
imdertake  activities  to: 

(1)  Develop  and  implement 
immunization  initiatives  with  affiliates. 
State  and  local  health  departments  and 
other  collaborating  partners  to  enhance 
delivery  of  immimization  services  to  the 
target  population  using  the  National 
Coalition  for  Adult  Immunization's 
"Standards  for  Adult  Immunization 
Practice." 

(2)  Work  with  national  and  local 
partners  to  identify,  implement,  and 
document  effective  programs  to  increase 
vaccine  coverage  for  influenza  and 
pneumococcal  vaccines  among  racial 
and  ethnic  minorities. 

2.  CDC  Activities 

b.  Provide  technical  assistance  in 
interpreting  risk  factors  for  contracting 
vaccine-preventable  diseases. 

c.  Provide  assistance  in  the  evaluation 
of  each  plan  component  (process  and 
outcome]  through  the  analysis  and 
interpretation  of  coverage  and  other 
relevant  data. 

d.  Facilitate  the  transfer  of  successful 
prevention  interventions  and  program 
models  to  other  areas  through  meetings 
of  grantees,  workshops,  conferences, 
newsletters,  and  communications  with 
project  officers. 

e.  FaciUtate  partnering  to  enhance  the 
exchange  of  program  information  and 
technical  assistance  between 
community  organizations.  State  and 
local  health  departments,  coalitions, 
and  national  and  regional  organizations. 

F.  Application  Content 

Use  the  information  in  the 
Cooperative  Activities,  Other 
Requirements,  and  Evaluation  Criteria 
sections  to  develop  the  appUcation 
content.  AppUcations  will  be  evaluated 


on  the  criteria  listed,  so  it  is  important 
to  follow  them  in  laying  out  the  program 
plan.  The  narrative  should  be  no  more 
than  30  double-spaced  pages,  printed  on 
one  side,  v^rlth  one  inch  margins,  and  12 
point  font. 

Organization  Profile  (maximum  six 
pages) 

1;  Provide  a  narrative,  including 
background  information  and 
information  on  the  applicant 
organization,  evidence  of  relevant 
experience  in  coordinating  activities 
among  constituents,  and  a  clear 
understanding  of  the  purpose  of  the 
project. 

2.  Include  details  of  past  experiences 
working  with  the  target  population(s). 
Provide  information  on  organizational 
capability  to  conduct  proposed  project 
activities. 

3.  Profile  qualified  and  experienced 
personnel  who  are  available  to  work  on 
the  project  and  provide  evidence  of  an 
organizational  structure  that  can  meet 
the  terms  of  the  project.  Inchide  an 
organizational  chart  of  the  applicant 
organization  specifying  the  location  and 
staffing  plan  for  the  proposed  project. 

Program  Plan  (Maximum  10  pages) 

For  each  program  area  under 
Recipient  Activities: 

1 .  Provide  a  needs  assessment  and 
program  rationale  that  defines  the  target 
population  using  specific  information 
including  population  size,  geographic 
location,  density,  racial,  ethnic 
distribution,  income  levels,  current 
immunization  services  and  resources 
available,  gaps  in  services,  and 
magnitude  of  under-immunization. 

2.  Include  goals  and  measurable 
impact  and  process  objectives  that  are 
specific,  realistic,  measurable,  and  time- 
phased.  Include  an  explanation  of  how 
the  objectives  contribute  to  the  purposes 
of  the  request  for  assistance  and 
evidence  that  demonstrates  the  potential 
effectiveness  of  the  proposed  objectives. 

3.  Detail  an  action  plan,  including  a 
timeline  of  activities  and  personnel 
responsible  for  implementing  each 
segment  of  the  plan. 

4.  Prepare  an  evaluation  plan  to 
include  impact,  process  quantitative 
and  qualitative  measures  for  the 
achievement  of  program  objectives  to 
determine  the  health  effect  on  the 
population,  and  monitor  the 
implementation  of  proposed  activities. 
Indicate  how  the  quality  of  services 
provided  will  be  ensured. 

5.  Provide  a  plan  for  disseminating 
project  results  indicating  when,  to 
whom,  and  in  what  format  the  material 
will  be  presented. 
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6.  Provide  a  plan  for  obtaining 
additional  resoiux:es  from  non-federal 
sources  to  supplement  program 
activities  and  ensure  continuation  of  the 
activities  after  the  end  of  the  project 
period. 

Collaboration  Activities 

1.  Obtain  and  include  letters  of 
support,  written  in  the  last  12  to  24 
months,  from  local  organizations  and 
constituents. 

2.  Provide  any  memoranda  of 
agreement  from  collaborating 
organizations  indicating  a  willingness  to 
participate  in  the  project,  the  nature  of 
their  participation,  period  of 
performance,  names  and  titles  of 
individuals  who  will  be  involved  in  the 
project,  and  the  process  of  collaboration. 
Each  memorandum  should  also  show  an 
understanding  and  endorsement  of 
immunization  activities. 

3.  Provide  evidence  of  collaborative 
efforts  with  health  departments, 
provider  organizations,  coalitions,  and 
other  local  organizations. 

4.  Provide  evidence  of  plans  to 
subcontract  a  portion  of  project 
activities  to  affiUate,  chapter,  and 
community-based  organizations. 
Include  a  description  of  the  review 
process  to  be  used  to  review  and  select 
applications. 

Budget  Information 

1.  Provide  a  detailed  budget  with 
justification.  The  budget  proposal 
should  be  consistent  with  the  purpose 
and  program  plan  of  the  proposed 
project. 

2.  Provide  an  itemized  (line-item) 
budget  categorized  by  objective. 

G.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
the  apphcation  PHS  5161-1,  (OMB 
Number  0937-0189).  Forms  are  in  the 
apphcation  kit.  On  or  before  April  1, 
1999,  submit  the  application  to:  Sharron 
P.  Orum,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Announcement  Number  99016,  Centers 
for  Disease  Control  and  Prevention, 
2929  Brandywine  Road,  M/S  E-13, 
Atlanta,  GA  30341. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  orderly 
processing.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 


postmarks  shall  not  be  accepted  as  proof 
of  timely  mailing.) 

Late  Apphcations:  Applications 
which  do  not  meet  the  criteria  in  1  or 
2  above  are  considered  late  applications, 
will  not  be  considered,  and  will  be 
returned  to  the  applicant. 

H.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1.  Background  and  Need:  The  extent 
to  which  the  applicant  understands  the 
problem  of  underimmunization  and 
proposes  a  plan  to  address  the  issues 
specific  to  their  constituents.  (15  points) 

2.  Capability:  The  extent  to  which  the 
applicant  appears  likely  to  succeed  in 
implementing  proposed  activities  as 
measured  by  relevant  past  experience,  a 
sound  management  structure,  and  staff 
qualifications,  including  the 
appropriateness  of  their  proposed  roles 
and  responsibilities  and  job 
descriptions.  (25  points) 

3.  Program  Plan:  The  feasibiUty  and 
appropriateness  of  the  applicant's  action 
plan  to  enhance  immunization  services 
delivery  among  constituencies  and 
increase  coverage  levels.  (30  points) 

4.  Coordination  and  collaboration: 
The  extent  to  which  the  applicant 
proposes  to  coordinate  activities  with 
affihate  and  chapter  organizations.  State 
and  local  immunization  programs, 
coalitions,  provider  organizations,  and 
other  appropriate  agencies.  (10  points) 

5.  Evaluation  Plan:  The  extent  to 
which  the  applicant  proposes  to 
evaluate  the  proposed  plan  including 
impact  and  process  evaluation  as  well 
as  quantitative  and  qualitative  measures 
for  achievement  of  program  objectives, 
determining  the  health  effect  on  the 
population,  and  monitoring  the 
implementation  of  proposed  activities. 
(20  points) 

6.  Budget  and  Justification:  The  extent 
to  which  the  proposed  budget  is 
adequately  justified,  reasonable,  and 
consistent  with  proposed  project 
activities  and  this  program 
announcement.  (Not  Scored) 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Subject  to  Office  of  Management  and 
Budget  approval  under  the  Paperwork 
Reduction  Act,  semi-annual  narrative 
progress  reports  will  be  required  30 
days  after  the  end  of  each  6  months.  The 
reports  should  document  services 
provided  and  problems  encountered. 
CDC  will  provide  specific  guidelines  for 
documenting  and  reporting  on  program 
activities.  Provide  CDC  with  original 
plus  two  copies  of: 


1.  Progress  reports  (semiannual); 

2.  Financial  Status  Reports,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  Sharron  P.  Orum, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  2929 
Brandywine  Road,  Mailstop  E-13, 
Atlanta,  GA  30341. 

The  following  additional 
requirements  are  appUcable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 
AR-0&— Pubhc  Health  System 

Reporting  Requirements 
AR-09 — Paperwork  Reduction  Act 

Requirements 
AR-10 — Smoke-Free  Workplace 
AR-11— Healthy  People  2000 
AR-12 — Lobbying  Restriction 
AR-14 — Accounting  System 

Requirements 
AR-15— Proof  of  Non-Profit  Status 
AR-20 — Conference  Support 

).  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  311  (42  U.S.C.  243)  and 
317(k){2)  [42  U.S.C.  247b(k)(2)]  of  the 
Pubhc  Health  Service  Act  as  amended. 
The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.185. 

K.  Where  to  Obtain  Additional 
Information 

Please  refer  to  Program 
Announcement  Number  99016  when 
requesting  information.  To  receive 
additional  written  information  and  to 
request  an  apphcation  kit,  call  1-888- 
GRANTS4  (1-888-472-6874).  You  will 
be  asked  to  leave  your  name  and 
address  and  will  be  instructed  to 
identify  the  Aimouncement  number  of 
interest.  If  you  have  questions  after 
reviewing  the  contents  of  all  the 
documents,  business  management 
technical  assistance  may  be  obtained 
from:  Sharron  P.  Orum,  Grants 
Management  Specialist,  Prociirement 
and  Grants  Office,  Centers  for  Disease 
Control  and  Prevention.  2929 
Brandywine  Road,  M/S  E-13,  Atlanta, 
GA  30341,  Telephone;  (404)  842-6817, 
Email  Address:  spo2@cdc.gov. 

See  also  the  CDC  home  page  on  the 
Internet:  http://www.cdc.gov 

For  program  technical  assistance, 
contact:  Duane  M.  Kilgus,  Community 
Outreach  and  Planning  Branch, 
Immunization  Services  Division, 
National  Immunization  Program, 
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Centers  for  Disease  Control  and 
Prevention.    600  Clifton  Road.  M/S  E- 
52,  Atlanta.  I  Georgia  30333,  Telephone: 
(404)  639-83  75,  Email  address— 
dgk9@cdc.gc  V. 

Copies  oT  t  tie  "Standards  for  Pediatric 
Immunization  Practices"  and  the 
National  Coalition  for  Adult 
Immunization's  "Standards  for  Adult 
Immunization  Practices"  may  be 
obtained  froih  the  National 
Immunizatio  n  Program,  Immunization 
Services  Div:  sion.  Community  Outreach 
and  Planning^B ranch,  Mailstop  E-52, 
1600  Chfton  iRoad,  NE,  Atlanta,  GA 
30333.  Telephone:  (404)  639-8375. 

Dated:  January  25. 1999. 
John  L.  Williains, 

Director,  Proctirement  and  Grants  Office, 
Cen  ten  for  Diaease  Con twl  and  Preven tion 
(CDC). 

(FR  Doc.  99-2  J49  Filed  1-29-99;  8:45  ami 

BILUNQ  CODE  41^18-P 


Eilm 


DEPARTMEIiiT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Infotmation  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

In  complia  ice  with  the  requirement 
for  opportimi  ty  for  public  comment  on 
proposed  data  collection  projects 
(section  350$(c){2)(A)  of  Title  44,  United 
States  Code,  {is  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  1D4-13),  the  Health 


Survey 


Send  comitents 
Ph.D..  HRSA 
Room  14-36. 
Fishers  Lane 
Written  comi^ients 
within  60 


days 
Dated:  Janua^  26, 1999 
Jane  Harrison 

Director,  Division 
Coordination. 
[FR  Doc.  99-2i32 
BILUNO  CODE  41^0-1  »-U 


Resources  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
for  submission  to  0MB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Employment  Sites 
of  Nursing  Graduates  Supported  by  the 
Professional  Nurse  Traineeship  Program 
(HRSA  98-141)— New. 

Under  Section  830  of  Title  VIII  of  the 
Public  Health  Service  Act.  Professional 
Nurse  Traineeship  (PNT)  grants  eire 
awarded  to  eligible  institutions  for  the 
support  of  students  in  advanced  nursing 
education.  Traineesbips  are  then 
awarded  by  the  institutions  to 
individuals  enrolled  in  graduate 
programs  to  prepare  for  practice  as 
advanced  practice  nurses.  These  funds 
are  distributed  to  institutions  based  on 


a  formula  that  incorporates  three 
statutory  funding  factors.  The  factor  to 
be  studied  is  the  funding  preference 
which  is  given  to  institutions  that  can 
demonstrate  either  a  high  rate  of  placing 
graduates  in  medically  underserved 
communities  (MUCs),  or  achieving  a 
significant  increase  in  the  rate  of  placing 
graduates  in  such  settings. 

This  study  is  intended  to  assess  the 
influence  of  funding  preference  on 
program  performance  and  to  determine 
program  success  in  placing  PNT 
graduates  in  MUCs.  Approximately 
5,000  graduates  who  received  Master's 
or  Doctoral  degrees  in  academic  years 
1996-1997  and  1997-1998,  including 
1,200  who  received  PNT  funds  but  were 
not  graduates  of  the  schools  receiving 
the  preference,  will  be  included  in  this 
survey.  Data  will  be  obtained  on  the 
graduates  place  of  residence  and  place 
of  employment  before,  during  and  after 
their  program  of  study.  The  study  will 
examine  various  measures  associated 
with  the  career  paths  chosen  by  these 
graduates  and  by  comparing  these 
measures  within  and  between  the  two 
groups  of  graduates.  Comparisons  of 
employment  sites  of  graduates  in 
schools  receiving  the  preference  with 
those  of  graduates  in  schools  not 
receiving  the  preference  wall  indicate 
the  significance  of  funding  preference  in 
promoting  program  objectives  of 
increasing  access  to  care  in  underserved 
communities.  Information  on  both  the 
nursing-specialty  of  graduates  and  their 
current  employment  setting  wall  be 
analyzed  for  each  of  the  two  groups. 

The  estimated  burden  is  as  follows: 


Form 


Number  of 
respondents 


Responses 
per  respond- 
ent 


5000 


1 


Hours  per  re- 
sponse (min- 
utes) 


20 


Total  burden 
hours 


1667 


to  Susan  G.  Queen. 
Reports  Clearance  Officer. 
Parklawrn  Building.  5600 
Rockville.  MD  20857. 
should  be  received 
of  this  notice. 


of  Policy  Review  and 
Filed  1-29-99;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  0MB  for 


review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  Grantee  Reporting 
Requirements  for  the  Rural  Health 
Network  Development  Grant  Program 
(0MB  No.  0915-0218)— Revision. 

This  is  a  request  for  extension  of  the 
reporting  requirements  for  the  Rural 
Network  Development  Grant  Program 
authorized  by  section  330A  of  the 
Public  Health  Service  Act  as  amended 
by  the  Health  Centers  Consolidation  Act 
of  1996  (Public  Law  104-229).  The 
purpose  of  the  program  is  to  assist  in  the 
development  of  vertically  integrated 
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networks  of  health  care  providers  in 
rural  communities.  Grantees  will  be 
working  to  change  the  delivery  system 
in  their  service  areas  and  will  be  using 
the  Federal  funds  to  develop  network 
capabilities. 

Grantees  submit  annual  reports  which 
provide  information  on  progress 
towards  goals  and  objectives  of  the 
network,  progress  toward  developing 


the  governance  and  organizational 
arrangements  for  the  network,  specific 
network  activities,  certain  financial  data 
related  to  the  grant  budget,  and  health 
care  services  provided  by  the  network. 
The  information  is  used  to  evaluate 
progress  on  the  grants,  to  understand 
barriers  to  network  development  in 
rural  areas,  to  identify  grantees  in  need 


of  technical  assistance,  and  to  identify 
best  practices  in  the  development  of 
provider  networks  in  rural 
communities.  The  information  is  also 
used  to  begin  to  evaluate  the  impact  of 
networks  on  access  to  care.  To  minimize 
the  burden  on  grantees,  the  reports  will 
are  submitted  electronically.  The 
estimated  burden  is  as  follows: 


Form 


Number  of 
respondents 


Responses 
per  respond- 
ent 


Hours  per 
response 


Total  hour 
burden 


Baseline 
Tracking 

Total 


16 
50 


32 
50 


50 


82 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Wendy  A.  Taylor,  Human  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  January  26, 1999. 
Jane  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 
|FR  Doc.  99-2231  Filed  1-29-99;  8:45  am] 

BILLING  CODE  41«0-1$-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Sut>mission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  0MB  for 


review,  call  the  HRSA  Reports 
Clearance  Office  on  (301}-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  National 
Practitioner  Data  Bank  for  Adverse 
Information  on  Physicians  and  Other 
Health  Care  Practitioners:  Regulations 
and  Forms,  OMB  No.  0915-0126: 
Extension. 

The  National  Practitioner  Data  Bank 
(Data  Bank)  was  established  through 
Title  IV  of  Public  Law  99-660,  the 
Health  Care  Quality  Improvement  Act  of 
1986,  as  amended.  Final  Regulations 
governing  the  Data  Bank  are  codified  at 
45  CFR  part  60.  ResponsibiHty  for  Data 
Bank  implementation  and  operation 
resides  in  the  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  U.S. 
Department  of  Health  and  Human 
Services  (DHHS).  The  Data  Bank  began 
operation  on  September  1, 1990. 

The  intent  of  Title  FV  of  Public  Law 
99-660  is  to  improve  the  quality  of 
health  care  by  encouraging  hospitals. 
State  licensing  boards,  professional 
societies,  and  other  entities  providing 
health  care  services,  to  identify  and 
discipline  those  who  engage  in 
unprofessional  behavior;  and  to  restrict 
the  ability  of  incompetent  physicians, 
dentists,  and  other  health  care 


practitioners  to  move  from  State  to  State 
without  disclosure  of  the  practitioners' 
previous  damaging  or  incompetent 
performance. 

The  Data  Bank  acts  primarily  as  a 
flagging  system;  its  principal  purpose  is 
to  facilitate  comprehensive  review  of 
practitioners'  professional  credentials 
and  background.  Information  on 
medical  malpractice  payments,  adverse 
licensure  actions,  adverse  clinical 
privileging  actions,  and  adverse 
professional  society  actions  is  collected 
from,  and  disseminated  to  eligible 
entities.  It  is  intended  that  Data  Bank 
information  should  be  considered  with 
other  relevant  information  in  evaluating 
a  practitioner's  credentials. 

This  request  is  for  an  extension  of 
reporting  and  querying  forms  previously 
approved  in  February  1996.  The 
reporting  forms  and  the  request  for 
information  forms  (query  forms)  may  be 
accessed,  completed,  and  submitted  to 
the  Data  Bank  electronically  through  the 
use  of  a  program  designated  QPRAC  4 
which  is  provided  by  the  DHHS.  The 
DHHS  has  developed  a  separate  query 
form  for  practitioners  making  self- 
queries.  "This  request  also  includes 
several  administrative  forms  which  have 
been  developed  since  the  last  clearance. 

The  following  estimates  of  burden  are 
based  on  actual  Data  Bank  operational 
experience: 


Type  of  activity— 45  CFR  60.0 

Number  of 
respondents 

Responses 
per  respond- 
ent 

Hours  per  re- 
sponse 

Total  burden 
hours 

Reporting: 

Reoorts  Correctirxi  Errors  and  Omissions — 60.6(a)  

1,600 
390 
525 
125 
975 

•1 

1.06 

1.04 
27.3285 
32.56 

1.03 

1 

.25  

.75  

.75  

.75  

.75  

8.0  ....'. 

424 

Reoorts  of  Revision  to  Actions  Previously  Reoorted— 60.6(5)  

304 

Renort  of  Medical  Maloractice  Pavments— 60  7(b)     

10.760 

Reports  of  Adverse  Actions  by  State  Medical  and  Dental  Boards — 60.8(b) 
Reports  of  Adverse  Action  Regarding  Clinical  Privileges  and  Professional 
Society  Memberships— 60.9(a)3. 
Entity  Hearings: 

Requests  for  Hearing  by  Entities— 60.9(c) 

3,053 
753 

8 
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Type  of  activity— 45  CFR  60.0 


Number  of 
respondents 


Responses 
per  respond- 
ent 


Hours  per  re- 
sponse 


Total  txjrden 
hours 


Requests  for  Information  Disclosure  (Query): 

Queries  by  Hospitals  for  Practitioner  Applications— 60.10(a)(1) 


Queries  by  Hospitals— Two  Year  Cycle— 60.10(a)(2)  

Queries  by  Hospitals — Peer  Review — 60.11(a)(1) 

Queries  by  Practitioners  (Self-Query) — 60.11(a)(2) 

Queries  by  Licensure  Boards — 60.11(a)(3)  

Queries  by  Non-Hospttai  Healtti  Care  Entities — 60.11(a)(4)  

Queries  by  Plaintiffs  Attorneys— 60.11(a)(5)  

Queries  by  Non-Hosprtal  Healtti  Care  Entities — Peer  Review — 60.11(a)(6) 

Requests  by  Researchers  for  Aggregate  Information — 60.11(a)(7)  

Disputes: 

Practitioner  Places  a  Dispute  in  His/Her  Data  Bank  Report — 60.14(b) 

Practitioner  Places  a  Statement  in  His/Her  Data  Bank  Report — 60.14(b)  .. 

Practitioner  Requests  Review  of  tfie  Disputed  Report  by  The  Secretary 
DHHS—aO.  14(b). 
Administrative  forms  used  In  operating  tfie  National  Practitioner  Data  Bank; 

Entity  Regiatration  Form 

Entity  Registration  Update  Form 

Auttxxized  Agent  Designation  Form 

Authorized  Agent  Designation  Update 

Account  Discreparwy  Report 

Electronic  Transfer  of  Funds  Authorization 

Entity  Reactivation 


Total 


6,000 

6,000 

(**) 

60,000 

125 

3.250 

"•1 

100 

1,200 

1,350 

135 


150 

100 

25 

5 

200 

25 

50 


40 
160 


1 
120 
690 

1 


.083  

5  Minutes 
.083  


.50  .. 
.083 
.083 
.30  .. 


.50 


.5  .. 

1.0 

8.0 


1.0  .. 
.25  .. 
.25  .. 
.083 
.25  .. 
.25  .. 
.25  .. 


20,000 
80,000 


30.000 

1,245 

186,874 


50 

600 
1.350 
1.080 


150 
25 
6.25 
.42 
50 
6.25 
12.5 


336.757 


'There  have  bieen  no  hearirig  requests  from  reportina  entities  since  the  opening  of  the  Data 
"We  are  unattle  to  distinguish  between  these  and  omer  types  of  queries  made  try  hospitals 
•"There  have  been  approximately  1 2  attorney  requests  since  the  opening  of  the  Data  Bank; 


Bank. 

and  other  health  care  entities, 
of  these,  one  has  been  granted. 


Written  conjments  and 
recominendati|ons  concerning  the 
proposed  info^ation  collection  should 
be  sent  withiniSO  days  of  this  notice  to: 
Wendy  A.  Taylor,  Human  Resources 
and  Housing  branch.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  EJC  20503. 

Dated;  Januari  26.  1999. 
Jane  Harrison,  I 

Director.  Divis/oti  of  Policy  Review  and 
Coordination. 

(FR  Doc.  99-2233  Filed  1-29-99;  8:45  am] 

BILUNO  CO06  416^1S-U 

i 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  fo^  Licensing 

AGENCY:  Natiokal  Institutes  of  Health, 
Public  Health  Service.  DHHS. 

ACTION:  Noticei 

1 

SUMMARY:  Thai  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  aid  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  o  achieve  expeditious 
commercialization  of  results  of 
federally-fund  jd  research  and 
development,  "oreign  patent 


applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Novel  Human  Cancer  Antigen,  NY 
ESO-l/CAG-3,  and  Gene  Encoding 
Same 

R  Wang,  SA  Rosenberg  (NCI) 

DHHS  Reference  No.  E-265-97/1  filed 
21  Sep  98 

Licensing  Contact:  Elaine  Gese;  301/ 
496-7056  ext.  282;  e-mail: 
eg46t@nih.gov 

The  current  invention  embodies  the 
identification,  isolation  and  cloning  of  a 
gene  encoding  a  novel  tumor  antigen, 
NY  ESO-l/CAG-3,  as  well  as  cancer 
peptides  thereof  an  antigenic  cancer 
epitopes  contained  within  the  cancer 
peptides.  This  novel  antigen  is 
recognized  by  cytotoxic  T  lymphocyte 
clones  derived  from  the  TIL586  (tumor 


infiltrating  lymphocyte)  cell  line  in  an 
HLA  restricted  maimer. 

The  inventors  believe  that  cancer 
peptides  which  are  encoded  by  the  NY 
ESO-l/CAG-3  gene  represent  potential 
cancer  vaccines,  protecting  an 
individual  from  development  of  cancer 
by  inhibiting  the  growth  of  cells  or 
tumors  which  express  the  NY  ESO-1/ 
CAG-3  antigen.  Also  embodied  in  the 
invention  are  pharmaceutical 
compositions  comprising  the  NY  ESO- 
l/CAG-3  antigen,  peptide,  or  an 
antigenic  cancer  epitope  thereof  in 
combination  with  one  or  more 
immunostimulatory  molecules.  These 
compositions  represent  potential 
anticancer  therapeutics,  stimulating  NY 
ES0-l/CAO3-specific  T  cells  to  ehcit 
an  anti-cancer  immunogenic  response 
and  thereby  eliminating  or  reducing  the 
cancer.  While  these  vaccines  and 
pharmaceutical  compositions  may  be 
developed  for  use  against  a  variety  of 
cancers,  data  obtained  to  date  indicate 
that  they  may  be  of  particular  value  for 
use  against  melanoma. 

Methods  for  diagnosing  cancer  via  the 
detection  of  NY  ESO-l/CAOS  are  also 
embodied  in  the  invention. 

Mouse  Models  for  Huntington's  Disease 

D.  Tagle  (NHGRl) 

DHHS  Reference  No.  E-101-98/0 

Licensing  Contact:  Marlene  Shinn;  301/ 

496-7056  ext.  285;  e-mail: 

ms482m@nih.gov 
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Huntington's  Disease  (HD)  is  one  of  a 
number  of  neurological  diseases  in 
which  excessive  repetition  of  the  CAG 
nucleotide  sequence,  which  codes  for 
glutamines,  causes  an  abnonnally 
shaped  HD  protein.  This  protein  then 
interacts  with  other  proteins  produced 
by  the  cell  thus  preventing  their  normal 
functions.  HD  afflicts  1  in  every  10,000 
individuals  in  the  United  States, 
however  HD's  pathogenesis  and 
mechanistic  action  is  relevant  to  at  least 
13  other  neurodegenerative  diseases. 

The  mouse  Unes  which  are  available 
for  licensing  show  progressive 
neurobehavioral  and  neuropathological 
changes  that  resemble  clinical  fin&igs 
found  in  HD  patients.  These  include 
behavior  such  as  nuining  in  circles, 
performing  backflips  and  other 
abnormal  movements  which  correlate 
with  the  loss  of  neurons  in  the  striatum, 
cortex,  and  other  brain  regions.  The 
transgenic  mice  have  been  genetically 
engineered  to  show  widespread 
expression  of  full  length  human  HD 
cDNA  with  either  16,  48,  or  89  CAG 
repeats.  It  is  the  mice  containing  the  48 
or  89  CAG  repeats  which  manifest  the 
HD  symptoms,  the  other  modified  mice 
are  useful  as  controls.  The  mouse  lines 
are  able  to  model  the  early  events  that 
occur  in  Huntington's  Ehsease  and  how 
these  events  ultimately  result  in 
neurological  cell  death.  The  utility  of 
these  mouse  lines  can  be  found  in 
screening  potential  pharmaceutical 
treatments  for  HD  and  other 
neurodegenerative  diseases,  as  well  as 
testing  therapies,  including  those  used 
to  assist  neuronal  survival. 

Inhibition  of  T-Type  Voltage^ated 
Calcium  Chcinnels  by  a  New  Scorpion 
Toxin 

K  Swartz.  H  Jaffa  (NINDS) 

Serial  No.  60/101,158  filed  21  Aug  98 

Licensing  Contact:  Marlene  Shinn, 

301/496-7056  ext.  285;  e-mail: 

ms482m@nih.gov 

The  T-Type  calcium  channel  is  foimd 
in  nevu-ons,  cardiac  and  vascular  smooth 
muscle  and  is  thought  to  be  important 
for  generative  specific  patterns  of 
electrical  activity.  We  have  identified, 
isolated,  and  determined  the  chemical 
composition  of  an  inhibitor  (named 
Kurtoxin-1)  of  the  T-type  calcium 
channel.  Kurtoxin-1  (or  drugs  developed 
using  it  as  a  probe)  may  be  useful 
therapeutic  reagents  to  control  heart  rate 
(e.g.,  antiarrhythmic  drugs),  vascular 
smooth  muscle  tone  (e.g.,  controlling 
blood  pressure)  or  epileptic  discharges 
in  the  central  nervous  system.  T-type 
calcium  channels  may  also  be  important 
for  transmission  of  pain  stimuli  and 
therefore  inhibitors  of  these  chaimels 
may  have  analgestic  properties. 


Kurtoxin  is  from  the  venom  of  the 
Parabuthus  transvaalicus  scorpion.  It 
binds  to  the  Oig  T-type  Ca^"^  channel 
with  high  affinity  and  inhibits  the 
chaimel  by  modifying  voltage- 
dependent  gating.  The  biophysical 
properties  of  T-type  voltage-gated  Ca^  + 
channels  make  them  well  suited  to  serve 
important  pacemaking  roles,  and  to 
support  c  flux  near  the  resting 
membrane  potential  in  both  excitable 
and  non-excitable  cells.  Until  now,  no 
selective  high  affinity  ligands  were 
available  for  T-type  Ca^  *  chaimels. 
Kurtoxin  distinguishes  between  the  aic 
T-type  Ca^  *  channels  and  other  types  of 
voltage-gated  Ca^  *  chaimels,  such  as 
ttiE.  oiic.  OiB  and  Oia.  Us  primary  amino 
acid  sequence  indicates  it  belongs  to  a 
family  of  t-scorpion  toxins  that  slow 
inactivation  of  Na"^  chaimels.  It  is 
foreseen  that  kurtoxin  will  facilitate 
characterization  of  the  molecular 
composition  of  T-type  Ca^  *  channels 
and  will  help  delineate  their 
involvement  in  electrical  and 
biochemical  signaling. 

Composition  and  Methods  for 
Identifying  and  Testing  Tyrosine  Kinase 
Substrates  and  Their  Agonists  and 
Antagonists 

LE  Samelson.  W  Zhang  (NICHD) 
Serial  No.  60/068,690  filed  23  Dec  97 
Licensing  Contact:  Susan  S.  Rucker; 

301/496-7056  ext.  245;  e-mail: 

srl56v@nih.gov 

This  application  relates  to  T  cell 
receptors  (TCRs)  and  TCR  mediated 
signal  transduction.  More  particularly, 
the  application  describes  the  isolation, 
purification  and  cloning  of  an  integral 
membrane  protein.  Linker  for  Activation 
of  T  cells  (LAT),  a  tyrosine  kinase 
substrate  for  ZAP-70/Syk  protein 
tyrosine  kinases  (PTKs).  LAT  is 
phosphorylated  by  ZAP-70/Syk  and 
this  phosphorylation  is  necessary  for  the 
recruitment  of  multiple  signaling 
molecules,  such  as  Grb2,  PLC-yl,  the 
p85  subunit  of  PI3K  and  other  critical 
signaling  molecules.  Thus,  LAT  plays  a 
role  in  linking  the  TCR  to  cellular 
activation.  Tissues  which  express  LAT 
are  limited  to  the  thymus,  peripheral 
blood,  and  at  low  levels,  the  spleen. 
Cells,  found  in  these  tissues,  which 
express  LAT  and  T  cells,  NK  cells  and 
mast  cells.  In  addition  recent  work  has 
also  demonstrated  that  LAT  is  expressed 
in  megakarocytes.  B  cells  and 
monocytes  do  not  express  LAT.  This 
pattern  of  expression  and  its  role  in  cell 
signaling  suggest  that  LAT  may  be  a 
specific  target  for  the  development  of 
dirugs  for  allergy  and  other  T  cell 
associated  diseases.  Such  drugs  may 
include  antibodies  which  recognize 
LAT  and  inhibit  its  action. 


In  addition  to  the  isolation, 
purification  and  cloning  of  LAT  the 
application  describes  antibodies  which 
specifically  recognize  LAT.  Recent  work 
has  showTi  that  LAT  is  palmitoylated 
and  this  palmitoylated  LAT  localizes  to 
glycolipid-enriched  microdomains 
(GEMs).  The  pahnitoylation  of  LAT  is 
necessary  for  the  tyrosine 
phosporylation  of  LAT  and  for  the 
targeting  of  LAT  to  the  GEMs.  Other 
recent  work  includes  the  generation  of 
LAT  knockout  mice. 

This  research  has  been  published  in 
Cell  92(1):  83-92  (Jan  9,  1998)  and 
Immunity  9(2):  239-46  (Aug  1998). 

Probe  To  Identify  Enteroinvasive  £.  colt 
and  Shigella  Species 

KA  Lampel,  JA  Jagow  (FDA) 

Serial  No.  07/266,038  filed  02  Nov  88; 

U.S.  Patent  5,041,372  issued  20  Aug 

91 
Licensing  Contact:  Carol  Salata,  301/ 

496-7735  ext.  232;  e-mail: 

cs253n@nih.gov 

Standard  means  for  detecting 
pathogenic  organisms  in  food  or  clinical 
specimens  rely  on  animals  or  large  DNA 
fragments,  such  as  the  1 7  kb  £coRI 
fragment  of  Boileau.  These  methods  are 
expensive,  time-consuming,  difficult  to 
use,  and  have  not  been  able  to 
distinguish  between  nonvirulent 
enteroinvasive  E.  coli  and  Shigella.  This 
invention  described  DNA  probes  for^ 
enteroinvasive  E.  coli  and  Shigella 
species,  including  the  sequence  of  the 
2.5  kb  fragment  (Small  and  Falkow's)  on 
which  the  probe  is  based. 

The  probe  is  more  reliable,  more 
sensitive,  and  less  expensive  than 
methods  now  is  use. 

Dated:  )anuary  25, 1999. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
[PR  Doc.  99-2245  Filed  1-29-99;  8:45  am] 

BILLINQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

agency:  National  Institutes  of  Health. 
Public  Health  Service,  DHHS. 
action:  Notice. 

SUIMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
coimuercialization  of  results  of 
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federally-funded  research  and 
development.  Foreign  patent 
applications  aie  Rled  on  selected 
inventions  to  extend  market  coverage 
for  companies  {and  may  also  be  available 
for  licensing.  I 

ADDRESSES:  Licensing  infonnation  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicate!  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suhe  325,  Rockville, 
Maryland  20832-3804;  telephone:  301/ 
496-7057;  fax:|  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applicapons. 

Broad  Spectruin  Chemokine  Antagonist 
and  Uses  Thereof 

B  Moss,  I  Damcn-Armstrong  (NIAID) 
DHHS Referent  No.  E-065-98/1  filed 

08  Jan  99  (b«ed  on  Provisional  U.S. 

Patent  Application  No.  60/070,945 

filed  10  Jan  ^8) 
Licensing  Con^ct:  Leopold  Luberecki, 

Jr.;  301/496-7735  ext.  223;  e-mail: 

1187a@nih.g|DV 

Chemokinesiare  the  small  proteins 
involved  in  redruitment  of  leukocjrtes 
(white  blood  cells)  to  areas  of  tissue 
injury  or  infecljion,  so  they  are  also  in 
part  responsiblje  for  inflammation.  There 
are  two  major  classes  of  chemokines: 
CXG(o)  and  CC  0).  Chemokines  elicit 
leukocyte  movement  by  binding  to  a 
receptor  on  the  cell  surface.  Typically, 
CXC  chemokin  bs  direct  the  movement 
of  neutrophils  and  CC  chemokines 
direct  the  movement  of  other  types  of 
leiikocytes.  Pr^iously,  the  open  reading 
frame  of  the  re<;ently  sequenced 
molluscum  cor  tagiosum  viral  genome 
was  predicted  to  encode  a  protein  that 
would  function  as  a  CC  chemokine 
antagonist  by  r  limicking  the  chemokine 
and  thus  diverting  it  from  its  receptor. 
The  inventors  save  cloned,  expressed, 
purified,  and  demonstrated  the  broad- 
spectnmi  abilitv  of  this  viral  protein  to 
inhibit  chemot  jixis  of  multiple  different 
leukocyte  classes  to  different 
chemokines  in  both  the  CXC  and  CC 
classes.  Thus,  tne  protein  has  potential 
use  as  an  anti-inflammatory  agent  and 
as  an  antiviral  f  gent  to  treat  HIV. 

Cell  Expansion!  System  for  Use  in 
Neural  Transplantation 

L  Studer.  V  Tabar,  J  Yan,  R  McKay 

(NINDS)        I 
Serial  No.  60/093,991  filed  24  Jul  98 
Licensing  Contact:  Leopold  Luberecki, 

Jr.;  301/496-7735  ext.  223;  e-mail: 

1187a@nih.giv 

Cell  transplantation  therapy  tjrpically 
involves  transp  anting  primary  cells  or 


immortalized  cells  into  patients.  The 
promising  but  still  inconsistent  data 
stemming  from  those  clinical  trials 
using  primary  cells  in  Parkinson's 
disease  are  believed  to  be  due  to  an 
insufficient  number,  function  and 
uniformity  of  the  transplanted  cells.  In 
an  effort  to  overcome  these  problems  an 
improved  method  for  isolating,  growing 
and  differentiating  precursor  cells  into 
dopaminergic  neurons  has  been 
developed.  The  process  described 
provides  for  an  expansion  of  the  cell 
number  of  primary  cells  by  up  to  1000 
fold.  This  technique  could  assist  in 
solving  the  problem  of  obtaining 
sufficient  cells  for  a  reliable,  effective 
cell  transplantation  therapy.  The 
process  consists  essentially  in  the 
isolation  and  in  vitro  numerical 
expansion  of  an  early  mesencephalic 
precursor  population,  the  use  of  serum, 
cAMP,  dopamine  and  ascorbic  acid 
during  differentiation  and  the 
development  of  an  aggregation 
technique  during  cell  differentiation 
that  allows  convenient  grafting  of 
dopaminergic  neurons. 

Real-Time  Interactive  Functional 
Magnetic  Resonance  Imaging 

JA  Frank,  J  Ostuni.  JH  Duyn  (CC) 
Serial  No.  09/090,166  filed  04  Jun  98 
Licensing  Contact:  John  Fahner-Vihtelic; 

301/496-7735  ext.  270;  e-mail: 

jf3Sz@nih.gov 

The  present  disclosure  describes  a 
device  and  methods  for  capturing  whole 
brain  raw  data  image  files  as  they  are 
being  produced  from  a  magnetic 
resonance  (MR)  system.  The  invention 
performs  reconstruction  of  the  data, 
registration,  statistical  analysis,  and 
then  displays  the  results  within  seconds 
after  completion  of  the  MR  image 
acquisition.  This  invention  provides  the 
abiUty  to  have  a  quick  look  at  the  image 
maps  produced  of  brain  activity  or  brain 
perfusion.  It  gives  the  clinician  or 
researcher  performing  the  diagnosis  or 
study,  the  flexibility  to  modify  the 
procedure  "on  the  fly"  to  produce  a 
more  meaningful  image  or  data  set. 

Method  of  Reducing  Perivascular 
Lesions  Using  Insulin-Like  Gro%vth 
Factor  I 

HD  Webster,  S  Komoly,  D  Yao,  X  Liu, 

LD  Hudson  (NINDS) 
Serial  No.  08/705,820  filed  30  Aug  96 

(based  on  Provisional  U.S.  Patent 

Application  No.  60/003,055  filed  31 

Aug  95) 
Licensing  Contact:  Leopold  Luberecki, 

Jr.;  301/496-7735  ext.  223;  e-mail: 

1187a@nih.gov 

A  perivascular  lesion  is  a  site  near  or 
surrounding  a  lesion  in  the  blood  vessel 


system  that  is  accompanied  by  an 
accimiulation  of  inflammatory 
leukocytes  and/or  damage  to 
perivascular  tissue.  Although  it  is 
unclear  how  a  perivascular  lesion 
originates,  the  sequence  of  events 
leading  to  such  lesions  induce  increased 
vascular  endothelial  pjermeability  and 
induce  toxic  effects  on  the  nervous 
system,  which  may  lead  to  myelin 
injury.  Myelin  is  a  protein-lipid 
composite  that  insulates  axons,  which 
are  the  cellular  processes  by  which 
electrical  impulses  travel  through  the 
nervous  system.  When  myelin  sheaths 
sustain  injury,  entire  segments  of 
myelin  degenerate,  thus  affecting  the 
ability  of  impulses  to  travel.  Typically, 
perivascular  lesions  occur  after  or 
during:  brain  or  spinal  cord  trauma, 
ischemic  injury  or  insult;  certain 
inflammatory  diseases  affecting  the 
musculo-skeletal  system,  central 
nervous  system,  and  peripheral  nervous 
system;  and  certain  autoimmune 
disorders.  The  application  claims  a 
method  to  reduce  perivascular  lesions 
by  administering  an  effective  amount  of 
insulin-like  growth  factor  I  to  treat 
diseases  or  disorders  associated  with 
demyelination,  such  as  multiple 
sclerosis,  experimental  autoimmune 
encephalomyelitis,  neuromyelitis 
optica,  optic  neuritis,  acute 
encephalomyelitis,  cervical  myelopathy, 
and  spinal  cord  injury. 

Dated:  January  25. 1999. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
(FR  Doc.  99-2246  Filed  1-29-99;  8:45  am) 
BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Meetings 

Pixrsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  meetings  of  the 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  wdth 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 
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The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  (Usclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
appUcations  and/ or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council. 

Itate;  February  17-18, 1999. 

Open:  February  17, 1999,  8:30  AM  to  12:00 
PM. 

Agenda:  Grant  applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  3lC,  Conference 
Room  10. 

Closed:  February  17, 1999,  2:00  PM  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31C,  Conference 
Room  10. 

Closed:  February  18, 1999, 10:15  AM  to 
10:30  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  9000 
Rockville  Pike,  Building  31C,  Conference 
Room  10. 

Open:  February  18, 1999, 10:30  AM  to 
12:00  PM. 

Agenda:  Grant  applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31C,  Conference 
Room  10. 

Contact  Person:  Walter  S.  Stolz,  PHD., 
Director  for  Extramural  Activities,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Instituts  of  Health, 
PHS,  DHHS,  Bethesda,  MD  20892. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council  Diabetes,  Endocrine  and  Metabolic 
Diseases  Subcommittee. 

Date:  February  17-18, 1999. 

Open:  February  17, 1999, 1:00  PM  to  2:00 
PM. 

Agenda:  Grant  applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  3lC,  Conference 
Room  10. 

Qosed:  February  17, 1999,  2:00  PM  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31C,  Conference 
Room  10. 

Closed:  February  18, 1999,  8:30  AM  to 
10:00  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31C,  Conference 
Room  10. 

Contact  Person:  Walter  S.  Stolz,  PHD.. 
Director  for  Extramural  Activities,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Institutes  of 
Health,  PHS,  DHHS,  Bethesda,  MD  20892. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council  Kidney,  Urologic  and  Hematologic 
Diseases  Subcommittee. 

Date:  February  17-18, 1999. 

Open:  February  17, 1999, 1:00  PM  to  2:00 
PM. 

Agenda:  Grant  applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31A,  Conference 
Room  9AS1. 

Qosed:  February  17, 1999.  2:00  PM  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31A,  Confmvnce 
Room  9A51. 

Closed:  February  18, 1999,  8:30  AM  to 
10:00  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31A.  Conference 
Room  9A51. 

Contact  Person:  Walter  S.  Stolz,  PHD, 
Director  for  Extramural  Activities,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Institutes  of 
Health,  PHS,  DHHS.  Bethesda.  MD  20892. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council  Digestive  Diseases  and  Nutrition 
Subconunittee. 

Ajte;  February  17-18. 1999. 

Open:  February  17, 1999,  1:00  PM  to  2:00 
PM. 

Agenda:  Grant  applications. 

Place:  National  Institutes  of  Health.  9000 
Rockville.  Pike.  Building  31C.  Conference 
Room  7. 

Closed:  February  17, 1999,  2:00  PM  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  3lC.  Conference 
Room  7. 

Qosed:  February  18, 1999,  8:30  AM  to 
10:00  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  9000 
Rockville  Pike.  Building  3lC.  Conference 
Room  7. 

Contact  Person:  Walter  S.  Stolz,  PHD.. 
Director  for  Extramural  Activities,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Institutes  of 
Health,  PHS.  DHHS.  Bethesda.  MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847.  Diabetes. 
Endocrinology  &d  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849.  Kidney  Diseases.  Urology 
and  Hematology  Research.  National  Institutes 
of  Health,  HHS) 


Dated:  January  25, 1999. 
La  Verne  Y.  Stringfield. 

Committee  Management  Officer,  NIH. 
IFR  Doc.  99-2240  Filed  1-29-99;  8:45  am} 

BILUNO  COOE  4144M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Heaitti 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  l>e  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  vkrith  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  ICidney  Diseases 
Special  Emphasis  Panel. 

Date:  February  3,  1999. 

Time:  2:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health, 
Natcher  Bldg..  45  Center  Drive,  room  6AS- 
37,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Neal  A.  Musto,  PhD., 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Natcher  Building, 
Room  6AS-37A,  National  Institutes  of 
Health,  Bethesda.  MD  20892-6600,  (301) 
594-7798. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes. 
Endocrinology  and  Metabolic  Research; 
93.848.  Digestive  Diseases  and  Nutrition 
Research;  93.849.  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  January  25. 1999. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-2243  Filed  1-29-99;  8:45  am) 

BILUNii  COOE  4140-01-M 
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DEPARTMEHir  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
-  Ottier  Communication  Disorders; 
Notice  of  Closed  Meetings 

Pursuant  tc  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  ll.S.C.  Appendix  2),  notice 
is  hereby  givan  of  the  following 
meetings. 

The  meetinlgs  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  sei  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  {)ersonal  JLnfonnation  concerning 
individuals  associated  with  the  contract 
proposals,  th^  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  ofCoofmittee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel. 

Date:  February  4, 1999. 

Time:  1:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Execunve  Plaza  South,  Room  400C, 
6120  Executive^ Blvd..  Rockville.  MD  20852, 
(Telephone  Coiiference  Call). 

Contact  Person:  George  M.  Bamas.  PhD., 
Scientific  Review  Administrator,  Scientific 
Review  Branch)  Division  of  Extramural 
Activities/NIDCfD,  6120  Executive  Blvd, 
Bethesda,  MD  20892,  301-496-8683. 

This  notice  is  being  published  less  than  15 
days  prior  to  th:  meeting  due  to  the  timing 
limitations  impiosed  by  the  review  and 
funding  cycle,  i 

Name  of  Committee:  National  Institutes  on 
Deafness  and  Glher  Conununications 
Disorders  Special  Emphasis  Panel. 

Date:  February  10.  1999. 

Time:  1:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals.         | 

Place:  Execuljive  Plaza  South,  Room  400C, 
6120  ExecutiveiBlvd.,  Rockville,  MD  20852, 
(Telephone  Conference  Call). 

Contact  Penvn:  George  M.  Bamas,  PhD., 
Scientific  Revi«  w  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Activities/NIDCD.  6120  Executive  Blvd, 
Bethesda.  MD  20892,  301-496-8683. 

This  notice  is  being  published  less  than  15 
days  prior  to  th  5  meeting  due  to  the  timing 
limitations  imp  3sed  by  the  review  and 
funding  cycle. 

(Catalogue  of  F(  ideral  Domestic  Assistance 
Program  Nos.  9  1.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  Natitinal  Institutes  of  Health,  HHS) 


Dated:  January  25, 1999. 
LaVeme  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  99-2244  Filed  1-29-99;  8:45  ami 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Assistant  Secretary — 
Water  and  Science;  Central  Utah 
Project  Completion  Act;  Notice  of 
Intent  To  Negotiate  Contract(s) 
Between  the  Central  Utah  Water 
Conservancy  District  and  Department 
of  the  Interior  for  Completion  of  the 
Diamond  Fork  System  of  the  Central 
Utah  Project,  Utah 

AGENCY:  Office  of  the  Assistant 
Secretary — Water  and  Science, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  negotiate 
contract(s)  between  the  Central  Utah 
Water  Conservancy  District  (District) 
and  Department  of  the  Interior  (DOI)  for 
completion  of  the  Diamond  Fork  System 
of  the  Central  Utah  Project,  Utah. 

SUMMARY:  The  Diamond  Fork  System  is 
one  of  the  components  of  the  Bonneville 
Unit  of  the  Central  Utah  Project.  The 
Diamond  Fork  System  will  allow  for  the 
transbasin  diversion  of  Bonneville  Unit 
water  from  Strawberry  Reservoir  in  the 
Colorado  River  drainage  basin  to  the 
Bonneville  Basin.  Public  Law  102-575, 
Section  202(a)(6)  authorizes  the 
completion  of  the  Diamond  Fork  System 
and  specifies  that  it  will  be  constructed 
imder  the  guidelines  of  the  Drainage 
Facilities  and  Minor  Construction  Act. 
Also,  article  V{A)  of  the  August  11, 1993 
Compliance  Agreement  (Compliance 
Agreement)  between  the  District  and 
DOI  states:  "The  Secretary  shall  not 
provide  funds  for  construction,  nor  shall 
the  District  commence  construction  on 
any  feature  authorized  in  Title  II  of  the 
Act  until  the  District  and  the  Secretary 
have  executed  an  agreement  in 
accordance  with  the  Drainage  and 
Minor  Construction  Act  for  the  purpose 
of  establishing  terms  and  conditions  for 
the  proper  conduct  and  execution  of 
construction  of  such  feature  by  the 
District."  Negotiated  contract(s)  between 
the  District  and  DOI  will  comply  with 
sections  202(a)(1)(D)  and  202(a)(6)(B)  of 
Public  Law  102-575  and  the 
Compliance  Agreement. 
DATES:  Dates  for  public  negotiation 
sessions  will  be  announced  in  local 
newspapers. 

FOR  FURTHER  INFORMATION:  Additional 
information  on  matters  related  to  this 
Federal  Register  notice  can  be  obtained 
at  the  address  and  telephone  number  set 


forth  below:  Mr.  Reed  R.  Murray, 
Program  Coordinator,  CUP  Completion 
Act  Office,  Department  of  the  Interior, 
302  East  1860  South,  Provo,  UT  84606- 
6154,  Telephone:  (801)  379-1237,  E- 
Mail  address:  rmurray@uc.usbr.gov. 

Dated:  January  26, 1999. 

Ronald  Johnston, 

CUP  Program  Director,  Department  of  the 
Interior. 

[FR  Doc.  99-2270  Filed  1-29-99;  8:45  am) 

BILLMO  COOE  4310-m(-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  Species  Permit 
Applications 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  permit 

applications. 

SUMMARY:  The  following  applicants  have 

applied  for  a  scientific  research  permit 

to  conduct  certain  activities  with 

endangered  species  pursuant  to  section 

10(a)(1)(A)  of  the  Endangered  Species 

Act  of  1973,  as  amended  (16  U.S.C.  1531 

et  seq.). 

Permit  No.  TE-006559 

Applicant:  Dale  Powell,  Riverside,  California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  and  the  Delhi  Sands 
flower-loving  fly  [Rhaphiomidas 
tenninatus  abdominalis)  in  conjunction 
with  presence  or  absence  surveys 
throughout  each  species'  range  for  the 
purpose  of  enhancing  their  survival. 
Permit  No.  TE-821401 

Applicant:  Brian  E.  Daniels,  Long  Beach, 
California 

The  applicant  requests  an  amendment 
to  take  (harass  by  survey)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  in  conjimction  with 
presence  or  absence  surveys  throughout 
the  species'  range  for  the  purpose  of 
enhancing  its  survival. 
Permit  No.  TE-838015 

Applicant:  Stephen  Sprague,  Anaheim, 
California 

The  applicant  requests  an  amendment 
to  take  (harass  by  survey)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  in  conjunction  with 
presence  or  absence  surveys  throughout 
the  species'  range  for  the  purpose  of 
enhancing  its  survival. 
Permit  No.  TE-006333 

Applicant:  Douglas  F.  Marlde,  Corvallis, 
Oregon 


Federal  Register /Vol.  64,  No.  20 /Monday,  February  1,  1999 /Notices 


4889 


The  applicant  requests  an  amendment 
to  take  (capture,  handle,  tag,  transport, 
and  sacrifice)  the  shortnose  sucker 
(Chasmistes  brevirostris)  and  the  Lost 
River  sucker  [Deltistes  luxatus)  in 
conjunction  with  population  and 
ecological  studies  throughout  each 
species'  range  for  the  purpose  of 
enhancing  their  survival.  Some  of  the 
above  activities  were  previously 
authorized  under  subpermit  MARKDF- 
7. 
Pennit  No.  TE-837448 

Applicant:  Douglas  W.  Allen,  San  Diego, 
California 

The  applicant  requests  an  amendment 
to:  take  (harass  by  sxuvey)  the  Quino 
checkerspot  butterfly  (Euphydryas 
editha  quino)  in  conjunction  Mrith 
presence  or  absence  surveys;  take 
(locate  and  monitor  nests)  the  least 
Bell's  vireo  [Vireo  bellii  pusillus)  in 
conjunction  with  population  studies 
and  removal  of  brovsrn-headed  cowbird 
[Molothnis  ater)  eggs  and  chicks  from 
parasitized  nests;  and  take  (harass  by 
survey;  locate  and  monitor  nests)  the 
southwestern  willow  flycatcher 
{Empidonax  traillii  extimus)  in 
conjimction  with  presence  or  absence 
surveys,  population  studies,  and 
removal  of  brown-headed  cowbird  eggs 
and  chicks  from  parasitized  nests  of 
these  species  throughout  San  Diego, 
imperial.  Orange,  Riverside,  San 
Bernardino,  Los  Angeles,  and  Ventiu-a 
Counties,  California,  for  the  purpose  of 
enhancing  their  siu^ival. 
Pennit  No.  TE-006745 

Applicant:  Yvonne  C.  Moore,  Riverside, 
California 

The  applicant  requests  a  permit  to 
take  (capture  and  harass  by  marking)  the 
Stephens'  kangaroo  rat  [Dipodomys 
Stephens!)  in  conjimction  writh  surveys 
and  scientific  research  in  Riverside,  San 
Bernardino,  and  San  Diego  Counties, 
California,  for  the  purpose  of  enhancing 
its  survival. 
Pennit  No's.  TE-006112,  TE-007074 

Applicant:  Gretchen  Flohr,  Fremont, 
California;  Ellen  Piazza,  Fair  Oaks, 
California 

The  applicants  are  requesting  permits 
to  take  (harass  by  survey,  collect  and 
sacrifice)  the  Conservancy  fairy  shrimp 
[Branchinecta  conservatio),  longhom 
fairy  shrimp  [Branchinecta 
longiantenna),  vernal  pool  tadpole 
shrimp  (Lepidurus  packardi),  San  Diego 
fairy  shrimp  [Brachinecta 
sandiegonensis),  and  the  Riverside  fairy 
shrimp  (Streptocephalus  woottoni)  in 
conjimction  with  surveys  throughout 
the  species'  range  in  California,  for  the 
purpose  of  enhancing  their  survival. 


Pennit  No.  TE-006953 

Applicant:  Moore  Biological  Consultants, 
Lodi,  Califoraia 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect  and 
sacrifice)  the  Conservancy  fairy  shrimp 
(Branchinecta  conservatio),  longhom 
fairy  shrimp  (Branchinecta 
longiantenna),  and  vernal  pool  tadpole 
shrimp  (Lepidurus  packardi)  in 
conjunction  with  surveys  throughout 
the  species'  range  in  California,  for  the 
purpose  of  enhancing  their  survival. 
The  applicant  was  previously 
authorized  to  conduct  these  activities 
under  PRT-795929. 
Permit  No.  TE-005687 

Applicant:  Anthony  Carlo,  San  Diego, 

California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect  and 
sacrifice)  the  San  Diego  fairy  shrimp 
(Brachinecta  sandiegonensis)  and  the 
Riverside  fairy  shrimp  (Streptocephalus 
woottoni)  in  conjunction  with  surveys 
in  San  Diego  County,  California,  for  the 
purpose  of  enhancing  their  survival. 
Permit  No.  TE-005956-9 

Applicant:  National  Biological  Service,  Reno, 
Nevada 

The  applicant  requests  a  renewal  to 
take  (capture,  measure,  weigh,  release, 
and  sacrifice)  the  Cui-ui  (Chasmistes 
cujus).  Ash  Meadows  speckled  dace 
(Rhinichthys  osculus  nevadensis), 
Moapa  dace  (Moapa  coriacea),  Ash 
Meadows  Amargosa  pupfish 
(Cyprinodon  nevadensis  mionectes), 
Warm  Springs  pupfish  (Cyprinodon 
nevadensis  pectoralis).  White  River 
spinedace  (Lepidomeda  albivallis). 
White  River  springfish  (Crenichthys 
baileyi  baileyi),  Hiko  White  River 
springfish  (Crenichtys  baileyi  grandis). 
Lost  River  sucker  (Deltistes  luxatus), 
shortnose  sucker  (Chasmistes 
brevirostris).  Borax  Lake  chub  (Gila 
boraxobius).  Independence  Valley 
speckled  dace  (Rhinichthys  osculus 
lethoporus),  and  Pahranagat  roundtail 
chub  [Gila  robusta  Jordan!)  in 
conjunction  with  scientific  research  in 
specific  areas  where  the  species  occur  in 
the  States  of  Oregon,  Nevada,  and 
CaUfomia  for  the  purpose  of  enhancing 
their  survival.  These  activities  were 
previously  authorized  under  subpermit 
NBSRFS-9. 
Pennit  No.  TE-007011 

Applicant:  )ohn  H.  Burke,  Oceanside, 
California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  southwestern 
willow  flycatcher  (Empidonax  traillii 
extimus)  and  take  (capture  and  release) 
the  Stephens'  kangaroo  rat  [Dipodomys 
Stephens!)  and  Pacific  pocket  mouse 


(Perognathus  longimembris  pacificus)  in 
conjunction  with  presence  or  absence 
surveys  where  each  species  occurs  in 
San  Diego,  Imperial,  Orange,  Los 
Angeles,  Riverside,  San  Bernardino,  and 
Ventura  Counties,  California  for  the 
purpose  of  enhancing  their  survival. 
Permit  No.  TE-725726 
Applicant:  Dennis  D.  Murphy.  Reno,  Nevada 

The  applicant  requests  an  amendment 
to  take  (harass  by  survey)  the  Quino 
checkerspot  butterfly  (Euphydryas 
editha  quino)  in  conjunction  with 
presence  or  absence  surveys  in  Orange, 
Riverside,  and  San  Diego  Counties, 
California,  for  the  purpose  of  enhancing 
its  survival. 
Permit  No.  TE-787645 

Applicant:  Thomas  Olsen  Associates, 
Incorporated,  Hemet,  California 

The  applicant  requests  an  amendment 
to  take  (harass  by  survey)  the  cactus 
ferruginous  pygmy-owl  [Glaucidium 
brasilianum  cantonim)  and  the  Pima 
pineapple  cactus  (Coryphantha  scheeri 
var.  robustispina)  in  conjunction  with 
presence  or  absence  surveys  in  Pima, 
Pinal,  and  Maricopa  Counties,  Arizona 
for  the  purpose  of  enhancing  their 
survival. 
Permit  No.  TE-006328 

Applicant:  Michael  Brian  Drake,  Nuevo, 
California 

The  applicant  requests  an  amendment 
to  take  (harass  by  survey)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  and  the  Delhi  Sands 
flower- loving  fly  (Raphiomidas 
terminatus  abdominalis)  in  conjunction 
with  presence  or  absence  surveys 
throughout  each  species'  range  for  the 
purpose  of  enhfuicing  their  survival. 

Permit  No.  TE-829554 

Applicant:  Barbara  Kus,  San  Diego, 
California 

The  applicant  requests  an  amendment 
to  take  (harass  by  survey;  locate  and 
monitor  nests;  and  capture,  band,  and 
release)  the  southwestern  willow 
flycatcher  (Empidonax  traillii  extimus) 
in  conjunction  with  scientific  studies 
throughout  the  species  range  in 
California  and  New  Mexico  for  the 
purpose  of  enhancing  its  survival. 
DATES:  Written  comments  on  these 
permit  applications  must  be  received  on 
or  before  March  3, 1999. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 
Division  of  Recovery,  Planning  and 
Permits,  Ecological  Services,  Fish  and 
Wildlife  Service.  911  N.E.  11th  Avenue, 
Portland,  Oregon  97232-4181;  Fax: 
(SOS)  231-6243.  Please  refer  to  the 
respective  permit  number  for  each 
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application  wben  submitting  comments. 
All  comments  received,  including 
names  and  addresses,  will  become  part 
of  the  official  Administrative  record  and 
may  be  made  available  to  the  public. 
FOR  FURTHER  It^ORMATION  CONTACT: 
Documents  anjl  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Infermation  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above;  telephone: 
(503)  231-206^.  Please  refer  to  the 
respective  pen  nit  number  for  each 
application  wh  en  requesting  copies  of 
documents. 

-     Dated:  January  21. 1999. 
Thomaa  ].  Dwy tt. 

Regional  Directt*.  Region  1.  Portland,  Oregon. 
|FR  Doc.  99-21  ajl  Filed  1-29-99:  8:45  am] 

BU.UNO  CODE  4310f«S-P 

1 

DEPARTMENll  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  a 
Recommended  Survey  Protocol  for  the 
Endangered  Quino  Checkerspot 
Butterfly  (Euphydryas  editha  quino)  for 
the  1 999  Field  Season 

AGENCY:  Fish  ahd  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  Availability:  Survey 

Protocol. 

summary:  The  hsh  and  WildUfe  Service 
(Service)  announces  the  availability  of 
its  recommended  survey  protocol  for  the 
1999  field  season  for  determining  the 
presence/abseQce  of  the  endangered 
Quino  checker$pot  butterfly.  Using 
information  gathered  during  the  1998 
field  survey  season,  we  revised  the 
"Interim  Geneijal  Survey  Protocols  and 
Mitigation  Guidelines  for  the 
Endangered  Quino  Checkerspot 
Butterfly  {Euphydryas  editha  quino)" 
dated  November  4,  1997.  The  current 
recommended  protocol  entitled  "Survey 
Protocol  for  th#  Endangered  Quino 
Checkerspot  Butterfly  [Euphydryas 
editha  quino]  Spr  the  1999  Field  Season" 
dated  January  15,  1999,  incorporates 
those  modificaiions  found  to  be 
appropriate  anq  replaces  the  1997 
interim  protocol.  We  intend  to  annually 
review  and  modify  this  survey  protocol 
to  ensure  that  llhe  best  scientific 
information  is  incorporated  into  the 
prescribed  methodology. 
DATES:  Data,  arid  comments  on  the  1999 
field  season  pn  )tocol  received  by  August 
2, 1999,  will  b<  considered  in  the 


development  of  the  year  2000  field 
season  protocoL 

ADDRESSES:  Copies  of  this  protocol  may 
be  obtained  from  the  Service's  Region  1 
World  Wide  Web  Home  Page  at  http:// 
www.rl.fws.gov/text/species.html  or 
from  the  Field  Supervisor,  Carlsbad  Fish 
and  Wildlife  Office.  2730  Loker  Ave. 
West,  Carlsbad  California  92008. 
Comments  and  materials  concerning  the 
survey  protocol  should  be  sent  to  the 
Field  Supervisor  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Krofta  or  Paul  Barrett  at  the 
above  address  (telephone  760/431-9440, 
facsimile  760/431-9618). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Quino  checkerspot  butterfly  was 
listed  as  an  endangered  species  on 
January  16,  1997  (62  FR  2313)  as  result 
of  loss  and  degradation  of  habitat, 
invasion  by  alien  species,  overgrazing, 
poorly  planned  fire  management 
practices,  and  off-road  vehicle  use.  The 
historic  range  of  the  Quino  checkerspot 
butterfly  extended  from  the  Santa 
Monica  Mountains  east  and  south  along 
the  foothills  of  the  Transverse  and 
Peninsular  Ranges  in  California,  and 
south  into  northwest  Baja  California, 
Mexico.  Adults  have  been  found  from 
sea  level  to  approximately  1,500  meters 
(5,000  feet)  and  populations  can  be 
found  today  in  southern  San  Diego 
County  and  southwestern  Riverside 
County,  California  in  association  with 
grasslands,  and  open  areas  in  coastal 
sage  scrub,  chaparral,  and  sparse  native 
woodlands.  Adult  butterflies  can  be 
observed  from  mid-February  to  mid- 
May  depending  on  weather  and  are 
most  easily  detected  on  open  or  sparsely 
vegetated  rounded  hilltops,  ridgelines, 
and  occasionally  rocky  outcrops. 

We  are  seeking  additional  information 
to  more  adequately  understand  the 
occurrence  and  biology  of  the  Quino 
checkerspot  butterfly  throughout  its 
range.  Because  we  intend  to  annually 
review  and  modify  the  recommended 
survey  protocol  to  ensure  that  the  best 
scientific  information  is  incorporated 
into  the  prescribed  methodology,  data 
and  comments  on  the  1999  field  season 
protocol  received  by  August  2,  1999, 
will  be  considered  in  the  development 
of  the  year  2000  field  season  protocol. 

Dated:  January  22, 1999. 
Michael  J.  Spear, 

Manager,  California/Nevada  Operations 

Office,  Sacramento,  California. 

[FR  Doc.  99-2264  Filed  1-29-99;  8:45  am) 

BILUNG  COOE  4310-«S-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Amendments  to 

Approved  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 
Pub.  L.  100-497,  25  U.S.C.  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the 
Amendments  to  the  Forest  County 
Potawatomi  Community  of  Wisconsin 
and  the  State  of  Wisconsin  Gaming 
Compact  of  1992,  which  were  executed 
on  December  11, 1998. 
DATES:  This  action  is  effective  February 
1,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202)  219-4066. 

Dated:  January  22, 1999. 
Kevin  Cover,  \ 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  99-2277  Filed  1-29-99;  8:45  am) 

BILLING  COOE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Amendments  to 

Approved  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 
Pub.  L.  100-497,  25  U.S.C.  2710.  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the 
Amendments  to  the  Ho-Chunk  Nation 
and  the  State  of  Wisconsin  Gaming 
Compact  of  1992,  which  were  executed 
on  December  11, 1998. 
DATES:  This  action  is  effective  February 
1, 1999. 
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FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs.  Washington,  DC  20240. 
(202) 219-4066. 

Dated:  January  22, 1999. 
Kevin  Cover, 

Assistant  Secietary — Indian  Affairs. 
[FR  Doc.  99-2278  Filed  1-29-99;  8:45  am) 
BILUNO  CODE  4310-02-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  Amendments  to 
Approved  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 
Pub.  L.  100-497,  25  U.S.C.  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  ni  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  through- his  delegated 
authority,  has  approved  the 
Amendments  to  the  Menominee  Indian 
Tribe  of  Wisconsin  and  the  State  of 
Wisconsin  Gaming  Compact,  which 
were  executed  on  November  25, 1998. 

DATES:  This  action  is  effective  February 
1,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240. 
(202) 219-4066. 

Dated:  January  21, 1999. 
Kevin  Cover, 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  99-2276  Filed  1-29-99;  8:45  am) 
BILUNO  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Environmental  Statements; 
Availability,  etc.:  Colonial  National 
Historical  Park,  VA;  Meetings 

AGENCY:  National  Park  Service;  Interior 

ACTION:  Notice  of  meetings  for  public 
review  of  progress  on  the  General 
Management  Plan  Amendment/ 
Environmental  Impact  Statement  being 
prepared  for  the  Green  Spring  unit  of 
Colonial  National  Historical  Park. 


SUMMARY:  This  notice  announces 
upcoming  public  meetings  to  solicit 
input  on  alternative  management 
concepts  for  the  Green  Spring  Unit  of 
Colonial  National  Historical  Park.  This 
is  a  preliminary  step  in  the  preparation 
of  a  General  Management  Plan 
Amendment/  Environmental  Impact 
Statement  (GMPA/EIS)  for  this  site.  The 
draft  GMPA/EIS  will  be  published  in 
the  Spring  of  1999. 

Public  Meetings 

Date  and  Time:  Thursday,  February 
18, 1999  from  1:00  to  4:30  pm;  again 
Thursday,  February  18, 1999  from  7:00- 
10:30. 

Address:  Jamestown  Visitor  Center  on 
Jamestown  Island,  1368  Colonial 
Parkway,  Jamestown,  VA  23081. 

The  purpose  of  the  meetings  is  to 
present  the  alternative  management 
concepts  being  proposed  for  Green 
Spring  and  to  solicit  input  from  the 
public  on  the  advantages  and 
disadvantages  of  each  different 
approach.  The  agenda  for  the  meetings 
consists  of  an  overview  of  the  project,  a 
review  of  possible  conceptual 
approaches  to  site  management 
developed  to  date,  and  an  open 
discussion  of  citizen  concerns. 

We  encourage  all  who  have  an 
interest  in  Green  Spring's  future  to 
attend  or  to  contact  the  park 
superintendent  by  letter,  telephone  or  e- 
mail. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent  Colonial  National 
Historical  Park,  Post  Office  Box  210, 
Yorktovra,  Virginia  23690,  TEL:  (757) 
898-3400,  E  MAIL: 
karen rehm@nps.gov. 

Dated:  January  25, 1999. 
Keith  J.  Everett, 

Superintendent,  Philadelphia  Support  Office, 
National  Park  Service. 
(FR  Doc.  99-2260  Filed  1-29-99;  8:45  am) 
BILLMO  CODE  431»-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Environmental  Statements; 
Availability,  etc.;  Littie  River  Canyon 
National  Preserve,  AL 

ACTION:  Notice  of  Availability  of  a  Draft 
Enviroiunental  Impact  Statement  (EIS) 
on  a  General  Management  Plan  (GMP) 
for  Little  River  Canyon  National 
Preserve,  Alabama. 

SUMMARY:  Little  River  Canyon  National 
Preserve  was  established  by  Congress  in 
1992  to  preserve  the  area's  natural, 
scenic,  recreational,  and  cultural 


resources  and  provide  for  public 
enjoyment  of  those  resources. 

This  is  the  first  general  management 
plan  for  the  preserve.  This  plan  presents 
only  broad  strategies  for  resource 
management  and  visitor  use.  Two 
alternatives  are  presented:  a  proposal 
and  a  "no  action"  alternative 
representing  a  general  continuation  of 
existing  conditions. 
DATES:  A  series  of  public  meetings  will 
be  held  in  surroimding  communities  in 
the  winter  of  1999.  Please  consult  with 
local  newspapers  for  the  times  and 
locations  or  call  the  park  for  this 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Little  River  Canyon 
National  Preserve,  2141  Gault  Avenue, 
North,  Ft.  Payne,  Alabama  35967. 
Telephone:  (256)  845-9605. 
SUPf>t.EMENTARY  INFORMATKM:  Copies  of 
the  document  may  be  obtained  from  the 
Superintendent  at  the  above  address. 
Comments  on  this  Draft  EIS  and  GMP 
are  solicited  at  this  time.  Comments 
may  be  provided  at  the  public  meetings 
or  to  the  Superintendent  at  the  above 
address. 

Dated:  January  21, 1999. 
Daniel  W.  Bro%m, 

Regional  Director,  Southeast  Region. 
(FR  Doc.  99-2261  Filed  1-29-99;  8:45  am] 
BILUNO  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Announcement  of  Subsistence 
Resource  Commission  Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Announcement  of  Subsistence 
Resource  Commission  meeting. 

SUMMARY:  The  Superintendent  of 
Aniakchak  National  Monimient  and  the 
Chairperson  of  the  Subsistence  Resource 
Commission  for  Aniakchak  National 
Monument  announce  a  forthcoming 
meeting  of  the  Aniakchak  National 
Monimient  Subsistence  Resource 
Commission.  The  following  agenda 
items  will  be  discussed: 

(1)  Call  to  order.  (Chairman) 

(2)  SRC  Roll  call;  confirmation  of 
quorum.  (Chairman) 

(3)  Welcome  and  introductions. 
(Public,  agency  staff,  others) 

(4)  Review  and  adopt  agenda.  (SRC) 

(5)  Review  and  adopt  minutes  from 
the  October  1998  meeting. 

(6)  Review  commission's  role  and 
purpose. 

(7)  Status  of  commission  membership. 

(8)  Public  and  agency  comments. 
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(9)  Old  busir 

a.  1998  NPS/ISRC  Chairs  Workshop 
Report 

b.  Status  of  i^niakchak  National 
Preserve  hunting  guide  prospectus. 

c.  Aniakchak  National  Monument  and 
Preserve  Wildlife  Report. 

d.  Review  1968  NPS/Secretary's 
response  to  fin^l  subsistence  hunting 
program  recommendations. 

e.  Implementation  of  approved 
hunting  program  recommendations. 

f.  Status  of  di  aft  subsistence  hunting 
program  recommendations. 

(1)  97-1:  Establish  a  one-year 
residency  requirement  for  the  resident 
zone  communil  ies. 

(2)  97-2:  Establish  a  special 
registration  per  tnit  requirement  for  non- 
subsistence  (sport)  hunting,  trapping, 
and  fishing  acti  vities  within  the 
Aniakchak  National  Preserve. 

(3)  Designate  Ivanoff  Bay  and 
Perryville  as  reiiident  zone 
commimities. 

(10)  New  business: 

a.  Federal  Su  jsistence  Program 
update. 

(1)  Bristol  Ba  /  Regional  Council 
report. 

(2)  Review  Ui  lit  9E  proposals/special 
actions. 

(3)  Federal  Subsistence  Fisheries 
update. 

b.  ORV  CAT '  'earn  Progress  Report 
(Coordinator). 

c.  Draft  Anial  ;chak  Subsistence 
Management  Plan. 

(11)  Public  ai  d  agency  comments. 

(12)  SRC  wore  session  (draft 
proposals,  lette^,  and 
recommendatiqns) . 

(13)  Set  time  bnd  place  of  next  SRC 
meeting.  I 

(14)  Adjouminent. 

DATES:  The  meting  will  begin  at  8  a.m. 
on  Tuesday,  February  9,  1999,  and 
conclude  at  approximately  7  p.m.  The 
meeting  will  reconvene  at  8  a.m.  on 
Wednesday,  Fepruary  10,  1998,  and 
adjourn  at  approximately  1  p.m. 

LOCATIOM:  The  meeting  location  is: 
Community  Subsistence  Building, 
Chignik  Lake,  4laska. 

FOR  FURTHER  INFORMATION  CONTACT:  Deb 
Ligget,  Acting  Superintendent,  or 
Donald  Mike,  Rjesource  Specialist, 
Aniakchak  Natijonal  Monument,  P.O. 
Box  7,  King  Salmon,  Alaska  99613. 
Phone  (907)  24^3305. 

SUPPLEMENTARy  INFORMATION:  The 
Subsistence  Resource  Commissions  are 
authorized  und  sr  Title  VIII,  Section  808, 
of  the  Alaska  Nitional  Interest  Lands 
Conservation  A:t,  Pub.  L.  96—487,  and 
operate  in  accoi  dance  with  the 


provisions  of  the  Federal  Advisory 

Committees  Act. 

Paul  R.  Anderson, 

Acting  Regional  Director. 

(FR  Doc.  99-2262  Filed  1-29-99;  8:45  am] 

WLUNG  CODE  4310-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigatlon  No.  731-TA-25  (Review)] 

Anhydrous  Sodium  Metasilicate  From 
France 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Notice  of  Commission 
determination  to  conduct  a  full  five-year 
review  concerning  the  antidumping 
duty  order  on  anhydrous  sodium 
metasilicate  from  France. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  will  proceed  with  a  full 
review  pursuant  to  section  751(c)(5)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(5))  (the  Act)  to  determine 
whether  revocation  of  the  antidumping 
duty  order  on  anhydrous  sodium 
metasilicate  from  France  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  material  injury  within  a 
reasonably  foreseeable  time.  A  schedule 
for  the  review  will  be  established  and 
announced  at  a  later  date. 

For  further  information  concerning 
the  conduct  of  this  review  and  rules  of 
general  appUcation,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D.  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5,  1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  January  7.  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Vera 
Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Conmiission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 


accessing  its  internet  server  (http:// 
vkrww.usitc.gov). 

SUPPLEMENTARY  INFORMATION:  On 
January  7, 1999,  the  Commission 
determined  that  it  should  proceed  to  a 
full  review  in  the  subject  five-year 
review  pursuant  to  section  751(c)(5)  of 
the  Act.  The  Commission  found  that 
both  domestic  and  respondent  group 
interested  party  responses  to  its  notice 
of  institution  (63  FR  52748,  Oct.  1. 
1998)  were  inadequate.  The 
Commission  also  found  that  other 
circumstances  warranted  conducting  a 
full  review. '  A  record  of  the 
Commissioners'  votes  and  statements 
are  available  from  the  Office  of  the 
Secretary  and  at  the  Commission's  web 
site. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.62  of  the  Commission's  rules. 

Issued:  January  26, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  99-2228  Filed  1-29-99;  8:45  am] 
BILUNO  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigations  Nos.  731-TA-311-317  and 
379-380  (Review)  (Investigations  Nos.  701- 
TA-^R9-^70  (Review))] 

Brass  Sheet  and  Strip  From  Brazil  and 
France;  Brass  Sheet  and  Strip  From 
Brazil,  Canada,  France,  Italy,  Korea, 
Sweden,  Germany,  Japan,  and  the 
Netherlands 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  five-year  reviews 
concerning  the  countervailing  duty 
orders  on  brass  sheet  and  strip  from 
Brazil  and  France  and  the  antidimiping 
duty  orders  on  brass  sheet  and  strip 
from  Brazil,  Canada,  France,  Italy, 
Korea,  Sweden,  Germany,  Japan,  and 
the  Netherlands. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  reviews 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1675(c))  (the  Act) 
to  determine  whether  revocation  of  the 
countervailing  duty  orders  on  brass 
sheet  and  strip  from  Brazil  and  France 
and  the  antidumping  duty  orders  on 
brass  sheet  and  strip  from  Brazil, 
Canada,  France,  Italy,  Korea,  Sweden, 
Germany,  Japan,  and  the  Netherlands 
would  be  likely  to  lead  to  continuation 


'  Chairman  Bragg  and  Commissioners  Crawford 
and  Askey  dissenting. 
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or  recurrence  of  material  injury. 
Pursuant  to  section  751(c)(2)  of  the  Act, 
interested  parties  are  requested  to 
respond  to  this  notice  by  submitting  the 
information  specified  below  to  the 
Commission;  the  deadline  for  responses 
is  March  23, 1999.  Comments  on  the 
adequacy  of  responses  may  be  filed  with 
the  Commission  by  April  16, 1999. 

For  further  information  concerning 
the  conduct  of  these  reviews  and  rules 
of  general  application,  consult  the 
Conmiission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5,  1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  February  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  EX:  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Background. — On  January  8, 1987,  the 
Department  of  Commerce  issued  a 
countervailing  duty  order  on  imports  of 
brass  sheet  and  strip  from  Brazil  (52  FR 
698).  On  January  12, 1987,  the 
Department  of  Commerce  issued 
antidumping  duty  orders  on  imports  of 
brass  sheet  and  strip  from  Brazil, 
Canada,  and  Korea  (52  FR  1214).  On 
March  6, 1987,  the  Department  of 
Commerce  issued  a  countervaiUng  duty 
order  on  imports  of  brass  sheet  and  strip 
from  France  and  antidumping  duty 
orders  on  imports  of  brass  sheet  and 
strip  from  France,  Germany,  Italy,  and 
Sweden  (52  FR  6995;  Italy  amended  at 
52  FR  11299  (April  8, 1987)).  On  August 
12, 1988,  the  Department  of  Commerce 
issued  antidumping  duty  orders  on 
imports  of  brass  sheet  and  strip  from 
Japan  and  the  Netherlands  (53  FR 
30454).  The  Commission  is  conducting 
reviews  to  determine  whether 
revocation  of  the  orders  would  be  likely 


to  lead  to  continuation  or  recurrence  of 
material  injury  to  the  domestic  industry 
within  a  reasonably  foreseeable  time. 

Definitions. — ^The  following 
definitions  apply  to  these  reviews: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  reviews,  as 
defined  by  the  Department  of 
Commerce. 

(2)  The  Subject  Countries  in  these 
reviews  are  Brazil,  Canada,  France, 
Germany,  Italy,  Japan,  Korea,  the 
Netherlands,  and  Sweden. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original  • 
countervailing  duty  determinations 
concerning  brass  sheet  and  strip  from 
Brazil  and  France  and  antidumping 
duty  determinations  concerning  brass 
sheet  and  strip  from  Brazil,  Canada, 
France,  Germany,  Italy,  Korea,  and 
Sweden,  the  Commission  defined  the 
Domestic  Like  Product  to  include  brass 
material  to  be  rerolled  (reroll)  and 
finished  brass  sheet  and  strip  (finished 
products).  In  its  original  antidumping 
duty  determinations  and  the  remand 
determinations  concerning  brass  sheet 
and  strip  from  Japan  and  the 
Netherlands,  the  Commission  defined 
the  Domestic  Like  Product  to  be  all 
Unified  Numbering  System  C20000 
domestically  produced  brass  sheet  and 
strip.  One  Commissioner  defined  the 
Domestic  Like  Product  differently.  For 
purposes  of  this  notice,  the  Domestic 
Like  Product  is  all  Unified  Numbering 
System  C20000  domestically  produced 
brass  sheet  and  strip. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  countervailing 
duty  determination  concerning  brass 
sheet  and  strip  from  Brazil  and  France 
and  antidumping  duty  determinations 
concerning  brass  sheet  and  strip  from 
Brazil,  Canada,  France,  Germany,  Italy, 
Korea,  and  Sweden,  the  Commission 
defined  the  Domestic  Industry  to 
include  primary  mills  with  casting 
capabilities  and  rerollers.  In  its  original 
antidimiping  duty  determinations  and 
the  remand  determinations  concerning 
brass  sheet  and  strip  from  Japan  and  the 
Netherlands,  the  Commission  defined 
the  Domestic  Industry  as  producers  of 
the  corresponding  Domestic  Like 
Product.  One  Commissioner  defined  the 
Domestic  Industry  differently.  For 
purposes  of  this  notice,  the  Domestic 


Industry  is  producers  of  all  Unified 
Numbering  System  C20000  domestically 
produced  brass  sheet  and  strip. 

(5)  The  Order  Dates  are  the  dates  that 
the  antidumping  and  countervailing 
duty  orders  under  review  became 
effective.  In  the  review  concerning  the 
coimtervailing  duty  order  on  brass  sheet 
and  strip  from  Brazil,  the  Order  Date  is 
January  8, 1987.  In  the  review 
concerning  the  antidumping  duty  orders 
on  brass  sheet  and  strip  from  Brazil, 
Canada,  and  Korea,  the  Order  Date  is 
January  12, 1987.  In  the  review 
concerning  the  coimtervailing  duty 
order  on  brass  sheet  and  strip  from 
France  and  the  antidumping  duty  orders 
on  brass  sheet  and  strip  from  France, 
Germany,  Italy  and  Sweden,  the  Order 
Date  is  March  6,  1987.  In  the  review 
concerning  the  antidumping  duty  orders 
on  brass  sheet  and  strip  bom  Japan  and 
the  Netherlands,  the  Cfrder  Date  is 
August  12,  1988. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  reviews  and 
public  service  list. — Persons,  including 
industrial  users  of  the  Subject 
Merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  reviews  as  parties 
must  file  an  entry  of  appearance  with 
the  Secretary  to  the  Commission,  as 
provided  in  section  201.11(b)(4)  of  the 
Commission's  rules,  no  later  than  21 
days  after  pubUcation  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  reviews. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  APO  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
submitted  in  these  reviews  available  to 
authorized  applicants  under  the  APO 
issued  in  the  review,  provided  that  the 
application  is  made  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  in  19  U.S.C.  1677(9), 
who  are  parties  to  the  reviews.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Certification. — ^Pursuant  to  section 
207.3  of  the  Commission's  rules,  any 
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person  submitting  information  to  the 
Commission  in  connection  with  these 
reviews  must  certify  that  the 
information  is  accurate  and  complete  to 
the  best  of  tpe  submitter's  knowledge.  In 
making  the  certification,  the  submitter 
will  be  deeitied  to  consent,  unless 
otherwise  sbecified,  for  the 
Commission,  its  employees,  and 
contract  peisonnel  to  use  the 
information  provided  in  any  other 
reviews  or  i|ivestigations  of  the  same  or 
comparable!  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act,  or  ih  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Conmiission 
pursuant  tojs  U.S.C.  Appendix  3. 

Written  submissions. — Pursuant  to 
section  207JB1  of  the  Commission's 
rules,  each  ^terested  party  response  to 
this  notice  liiust  provide  the  information 
specified  below.  The  deadline  for  filing 
such  responses  is  March  23,  1999. 
Pursuant  to  jsection  207.62(b)  of  the 
Conunissiod's  rules,  eligible  parties  (as 
specified  inJCommission  rule 
207.62(b)(l)J  may  also  file  comments 
concerning  the  adequacy  of  responses  to 
the  notice  of  institution  and  whether  the 
Commissioq  should  conduct  expedited 
or  full  revieVvs.  The  deadline  for  filing 
such  comments  is  April  16, 1999.  AH 
written  subi^iissions  must  conform  with 
the  provisiohs  of  sections  201.8  and 
207.3  of  the  tommission's  rules  and  any 
submissiona  that  contain  BPI  must  also 
conform  wi(4i  the  requirements  of 
sections  20li6  and  207.7  of  the 
Commissioi^'s  rules.  The  Conunission's 
rules  do  not  lauthorize  filing  of 
submission^  with  the  Secretary  by 
facsimile  or  electronic  means.  Also,  in 
accordance  With  sections  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  reviews 
must  be  sen/fed  on  all  other  parties  to 
the  reviewsjas  identified  by  either  the 
public  or  APO  service  list  as 
appropriateli  and  a  certificate  of  service 
must  accompany  the  docimient  (if  you 
are  not  a  par  ty  to  the  reviews  you  do  not 
need  to  servi!  your  response). 

Inability  U  >  provide  requested 
information  J — Pursuant  to  section 
207.61(c)  of  the  Commission's  rules,  any 
interested  piirty  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requeste<i  form  and  maimer  shall 
notify  the  Commission  at  the  earliest 
possible  tim  J.  provide  a  full  explanation 
of  why  it  car  mot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  whi  ch  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Comiiission  finds  the 
explanation  provided  in  the  notification 
inadequate)  md  fails  to  provide  a 


complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determinations  in  the  reviews. 

Information  to  be  Provided  in 
Response  to  this  Notice  of  Institution:  If 
you  are  a  domestic  producer,  luiion/ 
worker  group,  or  trade/business 
association;  import/export  Subject 
Merchandise  from  more  than  one 
Subject  Country;  or  produce  Subject 
Merchandise  in  more  than  one  Subject 
Country,  you  may  file  a  single  response. 
If  you  do  so,  please  ensure  that  your 
response  to  each  question  includes  the 
information  requested  for  each  pertinent 
Subject  Country.  As  used  below,  the 
term  "firm"  includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  nimiber,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Etomestic  Like  Product  to  which 
yoiu-  response  pertains,  a  U.S.  union  or 
worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  these  reviews  by  providing 
information  requested  by  the 
Commission. 

(4)  A  statement  of  the  likely  eff^ects  of 
the  revocation  of  the  antidumping  and 
countervailing  duty  orders  on  each 
Domestic  Industry  for  which  you  are 
filing  a  response  in  general  and/or  your 
firm/entity  specifically.  In  your 
response,  please  discuss  the  various 
factors  specified  in  section  752(a)  of  the 
Act  (19  U.S.C.  1675a(a))  including  the 
likely  volume  of  subject  imports,  likely 
price  effects  of  subject  imports,  and 
likely  impact  of  imports  of  Subject 
Merchandise  on  the  Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  each 
Domestic  Like  Product  for  which  you 
are  filing  a  response.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  Erazil,  Canada, 
France.  Germany,  Italy.  Korea,  and 


Sweden  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1986.  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  Japan  and  the 
Netherlands  that  currently  export  or 
have  exported  Subject  Merchandise  to 
the  United  States  or  other  countries 
since  1987. 

(7)  If  you  are  a  U.S.  producer  of  a 
Domestic  Like  Product,  provide  the 
follouring  information  separately  on 
your  firm's  operations  on  each  product 
during  calendar  year  1998  (report 
quantity  data  in  thousands  of  pounds 
and  value  data  in  thousands  of  U.S. 
dollars,  f.o.b.  plant).  If  you  are  a  imion/ 
worker  group  or  trade/business 
association,  provide  the  information,  on 
an  aggregate  basis,  for  the  firms  in 
which  your  workers  are  employed/ 
which  are  members  of  your  association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s')  production;  and 

(b)  The  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Countries,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1998  (report  quantity  data 
in  thousands  of  pounds  and  value  data 
in  thousands  of  U.S.  dollars).  If  you  are 
a  trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  countervailing  duties) 
of  U.S.  imports  and.  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  fi-om 
the  Subject  Countries  accounted  for  by 
your  firm's(s')  imports;  and 

(b)  The  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidiunping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the  Subject 
Countries. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Countries, 
provide  the  following  information  on 
your  firm's(s')  operations  on  that 
product  during  calendar  year  1998 
(report  quantity  data  in  thousands  of 
pounds  and  value  data  in  thousands  of 
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U.S.  dollars,  landed  and  duty-paid  at 
the  U.S.  port  but  not  including 
antidumping  or  coimtervailing  duties). 
If  you  are  a  trade/business  association, 
provide  the  information,  on  an  aggregate 
basis,  for  the  firms  which  are  members 
of  your  association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Countries  accounted  for 
by  your  firm's(s')  production;  and 

(b)  The  quantity  and  value  of  your 
firm's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Countries 
accounted  for  by  your  finn's(s')  exports. 

(10)  Identif}'  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  each 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Countries  since  the  Order 
Dates,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Countries,  and 
such  merchandise  from  other  countries. 

(11)  (OPTIONAL)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.61  of  the 
Commission's  rules. 

Issued:  January  27, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
|FR  Doc.  99-2351  Filed  1-29-99;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

Pnv.  No.  337-TA-395] 

In  the  IMatter  of  Certain  EPROM, 
EEPROM,  Flash  Memory,  and  Flash 
Microcontroller  Semiconductor 
Devices,  and  Products  Containing 
Same;  Notice  of  Commission  Decision 
to  Reconsider  Portions  of  Final 
Determination 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to 
reconsider  certain  portions  of  its  final 
determination  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Wasleff.  Esq.,  Office  of  the  General 
Counsel,  U.S.  Intemational  Trade 
Commission,  telephone  202-205-3094. 
SUPPLEMENTARY  INFORMATION:  The 
Conunission  instituted  this  investigation 
on  March  18, 1997,  based  on  a 
complaint  filed  by  Atmel  Corporation. 
62  FR  13706.  The  complaint  named  five 
respondents:  Sanyo  Electric  Co.,  Ltd., 
Winbond  Electronics  Corporation  and 
Winbond  Electronics  North  America 
Corporation  (collectively  Winbond), 
Macronix  Intemational  Co.,  Ltd.,  and 
Macronix  America,  Inc.  (collectively 
Macronix).  Silicon  Storage  Technology, 
Inc.  (SST)  was  permitted  to  intervene. 

In  its  complaint,  Atmel  alleged,  inter 
alia,  that  respondents  violated  section 
337  of  the  Tariff  Act  of  1930  by 
importing  into  the  United  States,  selling 
for  importation,  and/or  selling  in  the 
United  States  after  importation  certain 
electronic  products  and/or  components 
that  infringe  claim  1  of  U.S.  Letters 
Patent  4,451,903  (the  '903  patent). 

On  July  2, 1998,  the  Commission 
determined  that  the  903  patent  was 
imenforceable  for  failure  to  name  an 
inventor,  and  hence  that  there  was  no 
violation  of  section  337  with  respect  to 
that  patent.  On  August  11.  1998,  Atmel 
filed  a  petition  to  correct  the 
inventorship  of  the  903  patent  with  the 
U.S.  Patent  and  Trademark  Office 
(PTO).  The  PTO  granted  that  petition  on 
August  18,  1998.  and  issued  a 
Certificate  of  Correction  on  October  6, 
1998.  On  September  8, 1998,  Atmel 
filed  with  the  Commission  a  Petition 
For  Relief  From  Final  Determination 
Finding  U.S.  Patent  No.  4,415,903 
Unenforceable.  Respondents  and  the 
Commission's  Office  of  Unfair  import 
Investigations  filed  responses  to  the 
petition.  The  Commission  granted 


Atmel's  motion  to  file  a  reply  brief  and 
respondents'  motions  to  file  surreplies. 

On  August  28,  1998,  Atmel  filed  a 
notice  of  appeal  of  the  Commission's 
final  determination  in  this  investigation 
with  the  United  States  Court  of  Appeals 
for  the  Federal  Circuit.  On  October  26, 
1998,  Atmel  identified  as  an  appellate 
issue  the  Commission's  determination 
that  the  '903  patent  is  imenforceable  for 
failure  to  name  an  inventor.  On 
November  6,  1998,  respondents  Sanyo 
and  Winbond  filed  motions  to  dismiss 
the  inventorship  issue  as  moot.  The 
Commission  took  no  position  on  those 
motions  in  order  not  to  prejudice  its 
deliberations  on  Atmel's  petition  for 
relief.  On  December  8,  1998,  the  Federal 
Circuit  stayed  the  appeal  pending  the 
Commission's  disposition  of  Atmel's 
petition. 

Having  examined  the  petition,  the 
briefs  in  opposition,  the  reply  brief,  and 
the  surrephes,  the  Commission  has 
determined  to  reconsider  its 
determination  that  the  '903  patent  is 
unenforceable  for  failure  to  name  an 
inventor,  and  its  consequent  finding  of 
no  violation  of  section  337  with  respect 
to  the  '903  patent.  On  reconsideration, 
the  record  will  be  reopened  and  the 
investigation  remanded  to  the  presiding 
administrative  law  judge,  Judge  Paul  J. 
Luckem,  for  the  limited  purpose  of 
resolving  the  issues  arising  fiom  the 
issuance  of  the  Certificate  of  Correction 
to  the  '903  patent. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  section 
210.47  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.47). 
The  Conmiission  waived  the  14-day 
limit  under  rule  210.47  pursuant  to  rule 
210.4(b)  (19  CFR  210.4(b)). 

Copies  of  Atmel's  petition  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  Intemational  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  telephone  202- 
205-2000.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov). 

Issued:  January  25,  1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  99-2227  Filed  1-29-99;  8:45  am) 
BILLING  CODE  762(M)2-P 
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INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation^  Nos.  731-TA-298-299 
(Review)] 

Porcelain-onrSteel  Cooking  Ware  From 
China  and  Taiwan 

Porcelain-on-SJeel  Cooking  Ware  From 

Mexico  (In(vestigations  Nos.  701-TA-265 
and  731-Tif\-297  (Review)) 

Top-of-the-Sto|e  Stainless  Steel  Cooking 

Ware  Front  Korea  (Investigations  Nos. 

701-TA-2fc7  and  731-TA-304  (Review)) 
Top-of-the-Stote  Stainless  Steel  Cooking 

Ware  Froni  Taiwan  (Investigations  Nos. 

701-TA-268  and  731-TA-305  (Review)) 

AQENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  five-year  reviews 
concerning  tlie  countervailing  duty 
orders  on  porpelain-on-steel  cooking 
ware  from  Mexico  and  top-of-the-stove 
stainless  steel  cooking  ware  from  Korea 
and  Taiwan  a^d  the  antidumping  duty 
orders  on  portelain-on-steel  cooking 
ware  from  Ch^a,  Mexico,  and  Taiwan 
and  top-of-th»-stove  stainless  steel 
cooking  ware  from  Korea  and  Taiwan. 

SUMMARY:  Th^  Commission  hereby  gives 
notice  that  it  }ias  instituted  reviews 
pursuant  to  s^ion  751(c)  of  the  Tariff 
Act  of  1930  (^9  U.S.C.  1675(c))  (the  Act) 
to  determine  whether  revocation  of  the 
countervailing  duty  orders  on  porcelain- 
on-steel  cooking  ware  from  Mexico  and 
top-of-the-stove  stainless  steel  cooking 
ware  from  Korea  and  Taiwan  and  the 
antidumping  Buty  orders  on  porcelain- 
on-steel  cook^g  ware  from  China, 
Mexico,  and  Taiwan  and  top-of-the- 
stove  stainless  steel  cooking  ware  from 
Korea  and  Tajwan  would  be  likely  to 
lead  to  continluation  or  recurrence  of 
material  injury.  Pursuant  to  section 
751(c)(2)  of  tl(e  Act,  interested  parties 
are  requested  to  respond  to  this  notice 
by  submitting  the  information  specified 
below  to  the  i^lommission;  the  deadline 
for  responses  is  March  23, 1999. 
Comments  or»  the  adequacy  of  responses 
may  be  filed  With  the  Commission  by 
April  16, 1994. 

For  further  information  concerning 
the  conduct  oJF  these  reviews  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  paijl  201),  and  part  207, 
subparts  A.  D»  E,  and  F  (19  CFR  part 
207).  Recent  vnendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  pfsji  207,  are  pubhshed  at 
63  FR  30599,iune  5.  1998,  and  may  be 
downloaded  I  rom  the  Commission's 
World  Wide  \  ^eb  site  at  http:// 
www.usitc.gojv/rules.htm. 


EFFECTIVE  DATE:  February  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW. 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPP1.EMENTARY  INFORMATION: 

Background. — On  December  2,  1986, 
the  Department  of  Commerce  issued 
antidumping  duty  orders  on  imports  of 
porcelain-on-steel  cooking  ware  from 
China,  Mexico,  and  Taiwan  (51  FR 
43414).  On  December  12,  1986,  the 
Department  of  Commerce  issued  a 
countervailing  duty  order  on  imports  of 
porcelain-on-steel  cooking  ware  from 
Mexico  (51  FR  44827).  On  January  20, 
1987,  the  Department  of  Commerce 
issued  antidumping  and  coimtervailing 
duty  orders  on  imports  of  top-of-the- 
stove  stainless  steel  cooking  ware  from 
Korea  and  Taiwan  (52  FR  2138).  The 
Commission  is  conducting  reviews  to 
determine  whether  revocation  of  the 
orders  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  the  domestic  industry  within 
a  reasonably  foreseeable  time. 

Definitions. — ^The  following 
definitions  apply  to  these  reviews: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  reviews,  as 
defined  by  the  Department  of 
Commerce. 

(2)  The  Subject  Coimtries  in  these 
reviews  are  China,  Korea,  Mexico,  and 
Taiwan. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determinations  concerning  porcelain- 
on-steel  cooking  ware  from  China, 
Mexico,  and  Taiwan,  the  Commission 
defined  the  Domestic  Like  Product  as  all 
porcelain-on-steel  cooking  ware, 
including  teakettles.  One  Commissioner 
defined  the  Domestic  Like  Product 
differently  in  the  original  antidimiping 
and  countervailing  duty  determinations 
concerning  porcelain-on-steel  cooking 
ware  &t)m  China,  Mexico,  and  Taiwan. 


In  the  original  antidumping  and 
countervailing  duty  determinations 
concerning  top-of-the-stove  stainless 
steel  cooking  ware  from  Korea  and 
Taiwan,  the  Commission  defined  the 
Domestic  Like  Product  to  correspond 
with  the  Subject  Merchandise,  that  is, 
all  top-of-the-stove  stainless  steel 
cooking  ware,  excluding  teakettles, 
ovenware,  and  kitchen  ware. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determinations 
concerning  porcelain-on-steel  cooking 
ware  from  China,  Mexico,  and  Taiwan, 
the  Commission  defined  the  Domestic 
Industry  as  producers  of  porcelain-on- 
steel  cooking  ware,  including  teakettles. 
One  Commissioner  defined  the 
Domestic  Industry  differently  in  the 
original  antidimiping  and 
coimtervailing  duty  determinations 
concerning  porcelain-on-steel  cooking 
ware  bom  Qiina,  Mexico,  and  Taiwan. 
In  the  original  antidumping  and 
countervaiUng  duty  determinations 
concerning  top-of-the-stove  stainless 
steel  cooking  ware  from  Korea  and 
Taiwan,  the  Commission  defined  the 
Domestic  Industry  as  producers  of  top- 
of-the-stove  stainless  steel  cooking  ware. 

(5)  The  Order  Dates  are  the  dates  that 
the  antidumping  and  countervailing 
duty  orders  under  review  became 
effective.  In  the  reviews  concerning  the 
antidumping  duty  orders  on  porcelain- 
on-steel  cooking  ware  from  China, 
Mexico,  and  Taiwan,  the  Order  Date  is 
December  2, 1986.  In  the  review 
concerning  the  countervailing  duty 
order  on  porcelain-on-steel  cooking 
ware  from  Mexico,  the  Order  Date  is 
December  12,  1986.  In  the  reviews 
concerning  the  antidumping  and 
countervailing  duty  orders  on  top-of- 
the-stove  stainless  steel  cooking  ware 
from  Korea  and  Taiwan,  the  Order  Date 
is  January  20, 1987. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  reviews  and 
public  service  list. — ^Persons,  including 
industrial  users  of  the  Subject 
Merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  reviews  as  parties 
must  file  an  entry  of  appearance  with 
the  Secretary  to  the  Commission,  as 
provided  in  section  201.11(b)(4)  of  the 


Federal  Register / Vol.  64,  No.  20 /Monday,  February  1,  1999 /Notices 


4897 


Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  reviews. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  APO  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
submitted  in  these  reviews  available  to 
authorized  applicants  under  the  APO 
issued  in  the  reviews,  provided  that  the 
application  is  made  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  in  19  U.S.C.  1677(9), 
who  are  parties  to  the  reviews.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Certification. — Pursuant  to  section 
207.3  of  the  Commission's  rules,  any 
person  submitting  information  to  the 
Commission  in  connection  with  these 
reviews  must  certify  that  the 
information  is  accurate  and  complete  to 
the  best  of  the  submitter's  knowledge.  In 
making  the  certification,  the  submitter 
will  be  deemed  to  consent,  imless 
otherwise  specified,  for  the 
Commission,  its  employees,  and 
contract  personnel  to  use  the 
information  provided  in  any  other 
reviews  or  investigations  of  the  same  or 
comparable  products  which  the 
Commission  conducts  imder  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  submissions. — Pursuant  to 
section  207.61  of  the  Commission's 
rules,  each  interested  party  response  to 
this  notice  must  provide  the  information 
specified  below.  The  deadline  for  filing 
such  responses  is  March  23,  1999. 
Pursuant  to  section  207.62(b)  of  the 
Commission's  rules,  eligible  parties  (as 
specified  in  Commission  rule 
207.62(b)(1))  may  also  file  comments 
concerning  the  adequacy  of  responses  to 
the  notice  of  institution  and  whether  the 
Commission  should  conduct  expedited 
or  full  reviews.  The  deadline  for  filing 
such  comments  is  April  16, 1999.  All 
written  submissions  must  conform  with 
the  provisions  of  sections  201.8  and 
207.3  of  the  Commission's  rules  and  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 


submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Also,  in 
accordance  with  sections  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  reviews 
must  be  served  on  all  other  parties  to 
the  reviews  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  reviews  you  do  not 
need  to  serve  your  response). 

Inability  to  provide  requested 
information. — Piu^uant  to  section 
207.61(c)  of  the  Commission's  rules,  any 
interested  party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earUest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determinations  in  the  reviews. 

Information  to  be  Provided  in 
Response  to  This  Notice  of  Institution: 
Please  provide  the  requested 
information  separately  for  each 
Domestic  Like  Product,  as  defined  by 
the  Commission  in  its  original 
determinations,  and  for  each  of  the 
products  identified  by  Commerce  as 
Subject  Merchandise.  If  you  are  a 
domestic  producer,  union/worker 
group,  or  trade/business  association; 
import/export  Subject  Merchandise 
from  more  than  one  Subject  Coimtry;  or 
produce  Subject  Merchandise  in  more 
than  one  Subject  Coimtry,  you  may  file 
a  single  response.  If  you  do  so,  please 
ensure  that  your  response  to  each 
question  includes  the  information 
requested  for  each  pertinent  Subject 
Country.  As  used  below,  the  term 
"firm"  includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
yoiu-  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product  to  which 
your  response  pertains,  a  U.S.  union  or 
worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 


union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  these  reviews  by  providing 
information  requested  by  the 
Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  and 
countervailing  duty  orders  on  each 
Domestic  Industry  for  which  you  are 
filing  a  response  in  general  and/ or  your 
firm/entity  specifically.  In  your 
response,  please  discuss  the  various 
factors  specified  in  section  752(a)  of  the 
Act  (19  U.S.C.  §  1675a(a))  including  the 
likely  volume  of  subject  imports,  likely 
price  effects  of  subject  imports,  and 
likely  impact  of  imports  of  Subject 
Merchandise  on  the  Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  each 
Domestic  Like  Product  for  which  you 
are  filing  a  response.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
§1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  porcelain- 
on-steel  cooking  ware  and  producers  of 
porcelain-on-steel  cooking  ware  in 
China,  Mexico,  and  Taiwan  that 
currently  export  or  have  exported 
Subject  Merchandise  to  the  United 
States  or  other  countries  since  1985.  A 
list  of  all  known  and  currently  operating 
U.S.  importers  of  top-of-the-stove 
stainless  steel  cooking  ware  and 
producers  of  top-of-the-stove  stainless 
steel  cooking  ware  in  Korea  and  Taiwan 
that  currently  export  or  have  exported 
Subject  Merchandise  to  the  United 
States  or  other  countries  since  1986. 

(7)  If  you  are  a  U.S.  producer  of  a 
Domestic  Like  Product,  provide  the 
following  information  separately  on 
your  firm's  operations  on  each  product 
during  calendar  year  1998  (report 
quantity  data  in  thousands  of  units  and 
value  data  in  thousands  of  U.S.  dollars, 
f.o.b.  plant).  If  you  are  a  union/worker 
group  or  trade/business  association, 
provide  the  information,  on  an  aggregate 
basis,  for  the  firms  in  which  your 
workers  are  employed/which  are 
members  of  your  association. 

(a)  Production  (quantity)  and,  if 
knowTi,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s')  production;  and 

fb)  'The  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s). 


(8)  If  you  aife  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  tfie  Subject  Merchandise 
from  the  Subjfect  Countries,  provide  the 
following  information  on  your  firm's(s') 
operations  on;  that  product  during 
calendar  year  j  1998  (report  quantity  data 
in  thousands  Of  units  and  value  data  in 
thousands  of  U.S.  dollars).  If  you  are  a 
tradeA)usines^  association,  provide  the 
information,  6n  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  The  quahtity  and  value  (landed, 
duty-paid  but  not  including 
antidimiping  or  countervailing  duties) 
of  U.S.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
the  Subject  Countries  accounted  for  by 
your  firm's(s'l  imports;  and 

(b)  The  quantity  and  value  (f.o.b.  U.S. 
port,  includinjg  antidimiping  and/or 
countervailing  duties)  of  U.S.- 
commercial  shipments  of  Subject 
Merchandise  Imported  from  the  Subject 
Countries. 

(9)  If  you  an  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  Exporters  of  the  Subject 
Merchandise  jn  the  Subject  Countries, 
provide  the  fallowing  information  on 
your  firm's(s'](  operations  on  that 
product  during  calendar  year  1998 
(report  quantity  data  in  thousands  of 
units  and  valUe  data  in  thousands  of 
U.S.  dollars,  l^ded  and  duty-paid  at- 
the  U.S.  port  but  not  including 
antidumping  or  countervailing  duties). 
If  you  are  a  trade/business  association, 
provide  the  information,  on  an  aggregate 
basis,  for  the  trms  which  are  members 
of  your  association. 

(a)  Productijon  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject|Countries  accounted  for 
by  your  firm  "sis')  production;  and 

(b)  The  quantity  and  value  of  your 
firm's(s')  expdrts  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  th^  percentage  of  total 
exports  to  the  lUnited  States  of  Subject 
Merchandise  n-om  the  Subject  Countries 
accounted  for  "by  your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  su  »ply  and  demand 
conditions  or  }usiness  cycle  for  each 
Domestic  Like  Product  that  have 
occurred  in  tlie  United  States  or  in  the 
market  for  thej  Subject  Merchandise  in 
the  Subject  Cc  imtries  since  the  Order 
Dates,  and  sigiificant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foieseeable  time.  Supply 
conditions  to  :onsider  include 


technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Countries,  and 
such  merchandise  from  other  countries. 

(11)  (OPTIONAL)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.61  of  the 
Commission's  rules. 

Issued:  )anuary  27,  1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  9»-2353  Filed  1-2&-99;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigatlon  No.  701-TA-278  (Review), 
etc.] 

Standard  Chrysanthemums  From  the 
Netherlands,  et  al. 

Fresh  Cut  Flowers  From  Colombia,  Ecuador, 
and  Mexico  (Investigations  Nos.  731- 
TA-329,  331,  and  333  (Review)) 

Standard  Carnations  From  Chile 

(Investigations  Nos.  701-TA-276  and 
731-TA-328  (Review)) 

Standard  Carnations  From  Kenya 

(Investigation  No.  731-TA-332  (Review)) 

Pompon  Chrysanthemums  From  Peru 

(Investigation  No.  303-TA-18  (Review)) 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  five-year  reviews 
concerning  the  coimtervailing  duty 
orders  on  standard  chrysanthemums 
fi-om  the  Netherlands,  standard 
carnations  from  Chile,  and  pompon 
chrysanthemimis  from  Peru  and  the 
antidumping  duty  orders  on  fresh  cut 


flowers  from  Colombia,  Ecuador,  and 
Mexico  and  standard  carnations  from 
Chile  and  Kenya. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  reviews 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1675(c))  (the  Act) 
to  determine  whether  revocation  of  the 
coimtervailing  duty  orders  on  standard 
chrysanthemums  from  the  Netherlands, 
standard  carnations  from  Chile,  and 
pompon  chrysanthemums  from  Peru 
and  the  antidumping  duty  orders  on 
fresh  cut  flowers  from  Colombia, 
Ecuador,  and  Mexico  and  standard 
carnations  from  Chile  and  Kenya  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  material  injury.  Pursuant 
to  section  751(c)(2)  of  the  Act,  interested 
parties  are  requested  to  respond  to  this 
notice  by  submitting  the  information 
specified  below  to  the  Commission;  the 
deadhne  for  responses  is  March  23, 
1999.  Comments  on  the  adequacy  of 
responses  may  be  filed  with  the 
Commission  by  April  16,  1999. 

For  further  information  concerning 
the  conduct  of  these  reviews  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  ptut  207,  are  published  at 
63  FR  30599,  June  5.  1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 

EFFECTIVE  DATE:  February  1,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
Libeau  (202-205-3176).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background. — On  the  dates  listed 
below,  the  Department  of  Commerce 
issued  orders  on  the  subject  imports: 
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Date 


Product/country 


Investigation  No. 


Federal  Reg- 
ister cite 


3/12/87 
3/18/87 
3/18/87 
3/19/87 
3/20/87 
4/23/87 
4/23/87 
4/23/87 


Standard  chrysanthemunis/Nethertands 

Fresh  cut  flowers  '/Colonribia  

Fresh  cut  flowers  ^/Ecuador  

Standard  carnations/Chile 

Starxlard  carnations/Chile 

Standard  carnations/Kenya 

Fresh  cut  flowers  VMexico  

Ponipon  chrysanttiemums/Peru 


701-TA-278 
731-TA-329 
731-TA-331 
701-TA-276 
731-TA-328 
731-TA-332 
731-TA-333 
303-TA-18 


'  Consists  of  standard  carnations,  miniature  carnations,  standard  chrysanthemunis,  and  pompon  chrysanthemums. 

2  Consists  of  standard  camations,  standard  chrysanthemums,  and  pompon  chrysanthemums. 

3  Consists  of  standard  camations,  standard  chrysanthemums,  and  pompon  chrysanthemums. 


52  F.R.  7646. 
52  F.R.  8492. 
52  F.R.  8494. 
52  F.R.  8635. 
52  F.R.  8939. 
52  F.R.  13490. 
52  F.R.  13491. 
52  F.R.  13491. 


The  Commission  is  conducting 
reviews  to  determine  whether 
revocation  of  the  orders  would  be  likely 
to  lead  to  continuation  or  reaurence  of 
material  injury  to  the  domestic  industry 
within  a  reasonably  foreseeable  time. 

Definitions. — ^The  following 
definitions  apply  to  these  reviews: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  reviews,  as 
defined  by  the  Department  of 
Commerce. 

(2)  The  Subject  Countries  in  these 
reviews  are  Chile,  Colombia,  Ecuador, 
Kenya,  Mexico,  the  Netherlands,  and 
Peru. 


(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determinations,  consistent  with  the 
remand  from  the  Court  of  International 
Trade,  the  Commission  defined  sepeirate 
like  products  based  on  the  types  of 
subject  flowers.  The  Commission  made 
affirmative  determinations  with  respect 
to  each  of  four  like  products:  standard 
camations,  miniature  camations, 
standard  chrysanthemums,  and  p>ompon 
chrysanthemums.  Certain 
Commissioners  defined  the  Domestic 
Like  Product  differently. 


(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determinations, 
consistent  with  the  remand  from  the 
Court  of  Intemational  Trade,  the 
Commission  defined  four  separate 
Domestic  Industries,  each  devoted  to  the 
production  of  one  of  the  four  Domestic 
Like  Products,  as  defined  above.  The 
Domestic  Like  Products  and  the 
corresponding  Domestic  Industries  and 
subject  countries  for  which  affirmative 
determinations  were  made  are  listed 
below: 


Domestic  like  product 


Standard  camations 

Miniature  camations 

Standard  chrysanthemums 
Pompon  chrysanthemurr^s  , 


Domestic  industry 


Standard  camations 

Miniature  carnations 

Standard  chrysanthemums 
Pompon  chrysanthemums  . 


Subject  country 


Chile,  Colombia,  Ecuador,  Kenya,  and  Mexico. 

Colombia. 

Colombia,  Ecuador,  Mexico,  and  the  Nettiertands. 

Colombia,  Ecuador,  Mexico,  and  Peru. 


Certain  Commissioners  defined  the 
Domestic  Industry  differently. 


Order  date 


(5)  The  Order  Dates  are  the  dates  that 
the  antidimiping  and  countervailing 
duty  orders  under  review  became 


effective.  In  these  reviews,  the  Order 
Dates  are  as  follows: 


3/12/87 
3/18/87 
3/18/87 
3/19/87 
3/20/87 
4/23/87 
4/23/87 
4/23/87 


Product/country 


Standard  chrysanthemums/Netherlands 

Fresh  cut  flowers/Colomt)ia  

Fresh  cut  flowers/Ecuador  

Standard  carnations/Chile 

Standard  carnations/Chile 

Standard  carnations/Kenya 

Fresh  cut  flowers/Mexico  

Pompon  chrysanthemums/Peru 


Investigation  No. 


701-TA-278. 
731-TA-329. 
731-TA-331. 
701-TA-276. 
731-TA-328. 
731-TA-332. 
731-TA-333. 
303-TA-18. 


(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  reviews  and 
public  service  list. — Persons,  including 
industrial  users  of  the  Subject 
Merchemdise  and,  if  the  merchandise  is 


sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  reviews  as  parties 
must  file  an  entry  of  appearance  with 
the  Secretary  to  the  Commission,  as 
provided  in  section  201.11(b)(4)  of  the 
Commission's  mles,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons. 


or  their  representatives,  who  are  parties 
to  the  reviews. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  APO  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
mles,  the  Secretary  will  make  BPI 
submitted  in  these  reviews  available  to 
authorized  applicants  under  the  APO 
issued  in  the  reviews,  provided  that  the 
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application  is  made  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federa  Register.  Authorized 
applicants  ^ust  represent  interested 
parties,  as  Refined  in  19  U.S.C.  1677(9). 
who  are  pakies  to  the  reviews.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO.  J 

Certificaiion. — Pursuant  to  section 
207.3  of  th0  Commission's  rules,  any 
person  submitting  information  to  the 
Commissioti  in  connection  with  these 
reviews  must  certify  that  the 
information  is  accurate  and  complete  to 
the  best  of  ^e  submitter's  knowledge.  In 
making  the  certification,  the  submitter 
will  be  deemed  to  consent,  unless 
otherwise  specified,  for  the 
Commission,  its  employees,  and 
contract  personnel  to  use  the 
informatio4  provided  in  any  other 
reviews  or  investigations  of  the  same  or 
comparable  products  which  the 
Commissiop  conducts  under  Title  VII  of 
the  Act,  or  ^n  internal  audits  and 
investigatidns  relating  to  the  programs 
and  operatipns  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  submissions. — Pursuant  to 
section  207161  of  the  Commission's 
rules,  each  interested  party  response  to 
this  notice  tnust  provide  the  information 
specified  b«low.  The  deadline  for  filing 
such  respoilses  is  March  23,  1999. 
Pursuant  toi  section  207.62(b)  of  the 
Commission's  rules,  eligible  parties  (as 
specified  in  Commission  rule 
207.62(b)(1))  may  also  file  comments 
conceming'the  adequacy  of  responses  to 
the  notice  of  institution  and  whether  the 
Commission  should  conduct  expedited 
or  full  reviews.  The  deadline  for  filing 
such  commpnts  is  April  16.  1999.  All 
written  submissions  must  conform  with 
the  provisii^ns  of  sections  201.8  and 
207.3  of  the  Commission's  rules  and  any 
submission^  that  contain  BPI  must  also 
conform  wiih  the  requirements  of 
sections  201.6  and  207.7  of  the 
Commissioii's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submission^  with  the  Secretary  by 
facsimile  ot  electronic  means.  Also,  in 
accordance! with  sections  201.16(c)  and 
207.3  of  th^  Commission's  rules,  each 
doounent  $led  by  a  party  to  the  reviews 
must  be  served  on  all  other  parties  to 
the  reviewsuas  identified  by  either  the 
public  or  ApO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  docimient  (if  you 
are  not  a  p^rty  to  the  reviews  you  do  not 
need  to  serie  your  response). 

Inability  \o  provide  requested 
informatioii. — Pursuant  to  section 
207.61(c)  of  the  Commission's  rules,  any 
interested  party  that  cannot  furnish  the 


information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determinations  in  the  reviews. 

Information  to  be  Provided  in 
Response  to  This  Notice  of  Institution: 
Please  provide  the  requested 
information  separately  for  each 
Domestic  Like  Product,  as  defined  by 
the  Commission  in  its  original 
determinations,  and  for  each  of  the 
products  identified  by  Commerce  as 
Subject  Merchandise.  If  you  are  a 
domestic  producer,  union/worker 
group,  or  trade/business  association; 
import/export  Subject  Merchandise 
from  more  than  one  Subject  Country;  or 
produce  Subject  Merchandise  in  more 
than  one  Subject  Country,  you  may  file 
a  single  response.  If  you  do  so,  please 
ensure  that  your  response  to  each 
question  includes  the  information 
requested  for  each  pertinent  Subject 
Country.  As  used  below,  the  term 
"firm"  includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product  to  which 
your  response  pertains,  a  U.S.  union  or 
worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  these  reviews  by  providing 
information  requested  by  the 
Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  and 
coimtervailing  duty  orders  on  each 
Domestic  Industry  for  which  you  are 
filing  a  response  in  general  and/or  your 
firm/entity  specifically.  In  your 
response,  please  discuss  the  various 


factors  specified  in  section  752(a)  of  the 
Act  (19  U.S.C.  1675a(a))  including  the 
likely  volume  of  subject  imports,  likely 
price  effects  of  subject  imports,  and 
likely  impact  of  imports  of  Subject 
Merchandise  on  the  Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  each 
Domestic  Like  Product  for  which  you 
are  filing  a  response.  Identify  any 
known  related  parties  and  the  natare  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
1677(4)(B)). 

(6)  A  list  of  all  knovra  and  ciurently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  the  Subject 
Coimtries  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1986. 

(7)  If  you  are  a  U.S.  producer  of  a 
Domestic  Like  Product,  provide  the 
following  information  separately  on 
your  firm's  operations  on  each  product 
during  calendar  year  1998  (report 
quantity  data  in  thousands  of  stems  for 
standard  carnations  and  standard 
chrysanthemums  and  thousands  of 
bunches  for  miniature  carnations  and 
pompon  chrysanthemums;  report  value 
data  in  thousands  of  U.S.  dollars,  f.o.b. 
plant).  If  you  are  a  union/worker  group 
or  trade/business  association,  provide 
the  information,  on  an  aggregate  basis, 
for  the  firms  in  which  your  workers  are 
employed/which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accoimted  for  by  your 
firm's{s')  production;  and 

(b)  The  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Countries,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1998  (report  quantity  data 
in  thousands  of  stems  for  standard 
carnations  and  standard 
chrysanthemums  and  thousands  of 
bunches  for  miniature  carnations  and 
pompon  chrysanthemums;  report  value 
data  in  thousands  of  U.S.  dollars).  If  you 
are  a  trade/business  association,  provide 
the  information,  on  an  aggregate  basis, 
for  the  firms  which  are  members  of  your 
association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidiunping  or  countervailing  duties) 
of  U.S.  imports  and,  if  known,  an 
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estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
the  Subject  Countries  accounted  for  by 
your  firm's(s')  imports;  and 

(b)  The  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
coxmtervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the  Subject 
Countries. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Countries, 
provide  the  following  information  on 
your  firm's(s')  operations  on  that 
product  dvuing  calendar  year  1998 
(report  quantity  data  in  thousands  of 
stems  for  standard  carnations  and 
standard  chrysanthemums  and 
thousands  of  bunches  for  miniature 
carnations  and  pompon 
chrysanthemums;  report  value  data  in 
thousands  of  U.S.  dollars,  landed  and 
duty-paid  at  the  U.S.  port  but  not 
including  antidumping  or 
countervailing  duties).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
knowTi,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Countries  accounted  for 
by  your  firm's(s')  production;  and 

(b)  The  quantity  and  value  of  your 
firm's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Countries 
accounted  for  by  your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  each 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Countries  since  the  Order 
Dates,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  apphcations;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 


Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Countries,  and 
such  merchandise  from  other  countries. 

(11)  (OPTIONAL)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
wi\h  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.61  of  the 
Commission's  rules. 

Issued:  January  27,  1999. 

By  order  of  the  Conunission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  99-2352  Filed  1-29-99;  8:45  am] 

BU.UNG  COOE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  Nos.  104-TAA-7  (Review), 
AA1 921 -198-200  (Aevtew),  and  731-TA-3 
(Review)] 

Sugar  From  the  European  Union; 
Sugar  From  Belgium,  France,  and 
Germany;  and  Sugar  and  Syrups  From 
Canada  (Investigation  No.  731-TA-3 
(Review)) 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Notice  of  Commission 
determination  to  conduct  full  five-year 
reviews  concerning  the  countervaiUng 
duty  order  on  sugar  from  the  European 
Union,  the  antidumping  duty  orders  on 
sugar  from  Belgium,  France,  and 
Germany,  and  the  antidumping  duty 
order  on  sugar  and  syrups  from  Canada. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  will  proceed  with  full 
reviews  pursuant  to  section  751(c)(5)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(5))  (the  Act)  to  determine 
whether  revocation  of  the 
countervailing  duty  order  on  sugar  from 
the  European  Union,  the  antidumping 
duty  orders  on  sugar  from  Belgium, 
France,  and  Germany,  and  the 
antidumping  duty  order  on  sugar  and 
syrups  from  Canada  would  be  likely  to 
lead  to  continuation  or  recurrence  of 
material  injiur  vdthin  a  reasonably 
foreseeable  time.  A  schedule  for  the 
reviews  will  be  established  and 
announced  at  a  later  date. 

For  further  information  concerning 
the  conduct  of  these  reviews  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 


E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5,  1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
wwrw.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  January  7,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Vera 
Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 

WWTAr.USitC.gov). 

SUPPLEMENTARY  INFORMATION:  On 
January  7, 1999,  the  Commission 
determined  that  it  should  proceed  to 
full  reviews  in  the  subject  five-year 
reviews  pursuant  to  section  751(c)(5)  of 
the  Act.  The  Commission,  in 
consultation  with  the  Department  of 
Commerce,  grouped  these  reviews 
because  they  involve  similar  domestic 
like  products.  See  19  U.S.C. 
1675(c)(5)(D);  63  FR  29372,  29374  (May 
29,  1998). 

With  regard  to  sugar  and  syrups  from 
Canada,  Inv.  No.  731-TA-3  (Review), 
the  Commission  determined  that  both 
domestic  and  respondent  group 
responses  to  its  notice  of  institution  ' 
were  adequate  and  voted  to  conduct  a 
full  review. 

With  regard  to  sugar  from  the 
European  Union,  Inv.  No.  104-TAA-7 
(Review),  the  Commission  determined 
that  the  domestic  interested  party  group 
response  was  adequate, ^  and  that  the 
respondent  interested  party  group 
response  was  inadequate.  The 
Commission  further  determined  that 
other  circumstances  warranted  a  full 
review.-^ 

With  regard  to  sugar  from  Belgium, 
France,  and  Germany,  Invs.  Nos. 
AA1921-198-200  (R'eview),  the 
Commission  determined  that  the 
domestic  interested  party  group 


'  The  notice  of  institution  for  all  of  the  subject 
reviews  was  published  in  the  Federal  Register  on 
Oct.  1.  1998  (63  FR  52759). 

2 Commissioner  Askey  dissenting. 

'  CommiSiioner  Crawford  dissenting. 
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response  wa  s  inadequate,^  and  that  the 
respondent  interested  party  group 
response  was  inadequate.  The 
Commission  further  determined  that 
other  circun  stances  warranted  full 
reviews.' 

A  record  cf  the  Commissioners'  votes 
and  statemei  its  are  available  from  the 
Office  of  the  Secretary  and  at  the 
Commission's  web  site. 

Authority;  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1630;  this  notice  is  published 
pursuant  to  saction  207.62  of  the 
Commission  '9  rules. 

Issued:  January  26, 1999. 

By  order  of  the  Commission. 
Donna  R.  K 
Secretary.       j 
(FR  Doc.  99-2229  Filed  1-29-99;  8:45  am] 

BILUNOCOOC  7M«-M-^ 

DEPARTMEkr  OF  JUSTICE 

Justice  Management  Division; 
Infomiation  Resources  Management/ 
Telecommunications  Services  Staff 
Meeting  of  ^  Global  Criminal  Justice 
Information  Network  Ad  Hoc  Bylaws 
Committee 

AGENCY:  Justice  Management  Division, 
Information  Resources  Management, 
Telecommuiications  Services,  Justice. 
ACTION:  Notice  of  meeting  of  the  Global 
Criminal  Justice  Information  Network 
Ad  Hoc  Byla(ws  Committee. 

1 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10|(a)(2)  of  the  Federal 
Advisory  Coinmittee  Act  (Public  Law 
92—463),  as  ^mended,  notice  is  hereby 
given  that  a  jneeting  of  the  Global 
Criminal  Justice  Information  Network 
Ad  Hoc  Bylaiws  Committee  will  be  held 
on  February  10,  1999.  The  Group  will 
meet  from  8:|30  a.m.-l  p.m.  at  the  Grand 
Hyatt  Washihgton  Hotel,  located  at  1000 
H  Street,  NVT,  Washington,  DC  20001. 
The  Bylaws  Committee  will  meet  to 
determine  the  internal  structure  of  the 
Global  Advisory  Committee  in  order  to 
facilitate  the'  accomplishment  of  its 
activities  as  identified  under  the 
National  Performance  Review's  "Access 
America"  Initiative  A07.  This  meeting 
will  be  open]  to  the  public.  Any 
interested  person  must  register  two  (2) 
weeks  in  adyance  of  the  meeting. 
Registration^  will  then  be  accepted  on  a 
space  availat)le  basis.  For  information 
on  how  to  rqgister,  contact  Kathy  Albert, 
the  Etesignated  Federal  Employee  (DFE), 
901  E  Street,  NW,  Suite  510. 
Washington  i  DC  20530,  or  call  (202) 


'Chairman 
'  Commission^] 


Biagg 


dissenting, 
rs  Crawford  and  Askey  dissenting. 


514-3337.  Interested  persons  whose 
registrations  have  been  accepted  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 
approval  of  the  DFE. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact 
Komita  Primalani  at  (202)  637-4927  at 
least  seven  (7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Kathy 
Albert,  the  DFE,  901  E  Street,  NW.  Suite 
510,  Washington.  DC  20530.  or  call 
(202)  514-3337. 

Dated:  January  27,  1999. 
Kathy  Albert. 

Global  Network  Coordinator, 
Telecommunicatiorts  Services  Staff. 
Information  Resources  Management,  Justice 
Management  Division,  Department  of  Justice. 
|FR  Doc.  99-2333  Filed  1-29-99;  8:45  am) 
BILUNO  CODE  441»-AR-M 


NUCLEAR  REGULATORY 
COMMISSION 

Pocket  No.  50-160] 

Notice  and  Solicitation  of  Comments 
Pursuant  to  10  CFR  20.1405  and  10 
CFR  50.82(b)(5)  Concerning  Proposed 
Action  to  Decommission  Georgia 
Institute  of  Technology  Georgia  Tech 
Research  Reactor 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  received  an 
apphcation  from  the  Georgia  Institute  of 
Technology  dated  July  1, 1998,  for  a 
license  amendment  approving  its 
proposed  decommissioning  plan  for  the 
Georgia  Tech  Research  Reactor  (FaciUty 
License  No.  R-97)  located  in  the  Neely 
Nuclear  Research  Center  on  the  campus 
of  the  Georgia  Institute  of  Technology  in 
Atlanta,  Georgia. 

In  accordance  vdth  10  CFR  20.1405. 
the  Commission  is  providing  notice  and 
soliciting  comments  from  local  and 
State  governments  in  the  vicinity  of  the 
site  and  any  Indian  Nation  or  other 
indigenous  people  that  have  treaty  or 
statutory  rights  that  could  be  affected  by 
the  decommissioning.  This  notice  and 
solicitation  of  comments  is  pubUshed 
pursuant  to  10  CFR  20.1405,  which 
requires  publication  in  the  Federal 
Register  and  in  a  fonun  such  as  local 
newspapers,  letters  to  State  or  local 
organizations,  or  other  appropriate 
forum  that  is  readily  accessible  to 
individuals  in  the  vicinity  of  the  site. 
Comments  should  be  provided  within 
60  days  of  the  date  of  this  notice  in 
accordance  vdth  10  CFR  20.1007, 
"Communications."  to  the  Executive 


Director  for  Operations,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 

Further,  in  accordance  with  10  CFR 
50.82(b)(5),  notice  is  also  provided  of 
the  Commission's  intent  to  approve  the 
plan  by  amendment,  subject  to  such 
conditions  and  limitations  as  it  deems 
appropriate  and  necessary,  if  the  plan 
demonstrates  that^decommissioning  will 
be  performed  in  accordance  with  the 
regulations  in  this  chapter  and  will  not 
be  inimical  to  the  common  defense  and 
security  or  to  the  health  and  safety  of 
the  public. 

A  copy  of  the  application  is  available 
for  public  inspection  at  the 
Conmiission's  Public  Document  Room, 
the  Gelman  Building,  at  2120  L  Street 
NW.  Washington.  D.C.  20037. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss, 
Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  99-2305  Filed  1-29-99;  8:45  amj 
BILUNG  CODE  7S«>-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Pocket  No.  50-331] 

lES  Utilities  Inc.;  Central  Iowa  Power 
Cooperative,  Com  Belt  Power 
Cooperative;  Notice  of  Consideration 
of  Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
49,  issued  to  lES  Utilities  Inc..  Central 
Iowa  Power  Cooperative,  and  Com  Belt 
Power  Cooperative  (the  licensees),  for 
operation  of  the  Duane  Arnold  Energy 
Center  (DAEC)  located  in  Linn  Coimty, 
Iowa. 

The  proposed  amendment  would 
revise  Technical  Specification  (TS) 
Surveillance  Requirement  (SR)  3.8.1.7  to 
better  match  plant  conditions  during 
testing  by  clarifying  which  voltage  and 
frequency  limits  are  applicable  during 
the  transient  and  steady  state  portions  of 
the  diesel  generator  start. 

The  licensee  requested  that  this 
proposed  amendment  be  processed  as 
an  exigent  request,  pursuant  to  10  CFR 
50.91(a)(6).  The  exigency  is  created  by 
the  existing  TS  surveillance.  SR  3.8.1.7, 
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containing  inappropriate  acceptance 
criteria  that  the  diesel  generator  (DG)  is 
not  designed  to  meet  and  which  is 
overly  conservative  with  respect  to  the 
DAEC  Updated  Final  Safety  Analysis 
Report  (UFSAR)  requirements  for  the 
DGs.  This  acceptance  criteria  was 
incorporated  into  the  TS  just  prior  to  the 
approval  of  DAEC's  conversion  to 
Improved  Standard  TS  (NUREG  1433). 
The  licensee  did  not  intend  that  the 
basic  requirements  of  this  testing  be 
different  from  those  contained  in  the 
former  custom  TS  (CTS  4.8.A.2.a.2). 
However,  a  significant  change  was 
introduced  due  to  the  adoption  of  the 
wording  of  NUREG-1433.  Because  this 
change  was  not  recognized  at  that  time, 
the  plant  procedure  for  the  new  SR  did 
not  correctly  implement  the  TS.  It  was 
only  recently,  during  the  review  of  the 
BASES  for  this  SR  for  another  issue,  that 
this  error  was  recognized. 

Based  on  the  circumstances  described 
above,  the  NRC  verbally  issued  a  Notice 
of  Enforcement  Discretion  (NOED)  on 
January  20,  1999.  The  NOED  was 
documented  by  letter  dated  January  22, 
1999.  The  NOED  expressed  the  NRC's 
intention  to  exercise  discretion  not  to 
enforce  compliance  with  SR  3.8.1.7 
until  the  exigent  TS  amendment  request 
to  revise  SR  3.8.1.7,  which  the  licensee 
submitted  on  January  22, 1999,  is 
processed. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

After  reviewing  this  proptosed  amendment, 
the  licensee  concluded: 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


The  safety  function  of  the  DG  is  to  provide 
AC  power  to  required  safety  systems  during 
any  Loss  of  Offsite  Power  (LOOP)  event.  The 
limiting  design  basis  accident  is  the  Loss  of 
Coolant  Accident  with  concurrent  LOOP 
(LOOP-LOCA).  This  proposed  amendment 
modifies  a  DG  surveillance  requirement  and 
does  not  impact  the  off-site  AC  distribution 
system;  therefore  the  probability  of  any 
LOOP  event,  including  the  LOOP-LOCA  is 
not  significantly  increased. 

This  proposed  change  revises  the  SR  to 
better  match  the  plant  conditions  during  the 
test.  SR  3.8.1.7  is  performed  with  the  DG 
unloaded.  As  a  result,  the  DG  initially  over- 
shoots its  target  nominal  voltage  and 
frequency  during  testing.  In  an  actual  event, 
the  DG  would  be  almost  immediately  loaded 
once  minimum  voltage  and  frequency 
requirements  are  met,  thereby  limiting  the 
over-shoot. 

To  ensure  the  DGs  are  able  to  fulfill  their 
safety  function,  the  proposed  SR  requires  DG 
voltage  and  frequency  to  achieve  the 
specified  minimum  acceptable  values  within 
10  seconds  and  settle  to  a  steady  state  voltage 
and  frequency  within  the  specified  minimum 
and  maximum  values.  That  is,  the  upper 
limits  are  only  applicable  for  steady  state 
operation  and  do  not  apply  during  the 
transient  portion  of  the  DG  start.  The  revision 
changes  the  SR  3.8.1.7  criteria  to  clarify 
which  voltage  and  frequency  limits  are 
applicable  during  the  transient  and  steady 
state  portions  of  the  DG  start. 

This  change  does  not  affect  the  DG's  ability 
to  supply  the  minimum  voltage  and 
frequency  required  within  10  seconds  or  the 
steady  state  voltage  and  frequency  required 
by  the  UFSAR.  The  DGs  will  continue  to 
perform  their  intended  safety  function,  in 
accordance  with  the  DAEC  accident  analysis. 
Thus,  the  consequences  of  any  previously- 
analyzed  event  are  not  significantly  increased 
by  this  change. 

Therefore,  the  proposed  amendment  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  revision  changes  the  SR  3.8.1.7  criteria 
to  clarify  which  voltage  and  frequency  limits 
are  applicable  during  the  transient  and 
steady  state  pwrtions  of  the  DG  start.  No 
changes  are  being  made  in  how  the  system 
actually  operates  or  is  physically  tested. 

Therefore,  the  proposed  amendment  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  margin  of  safety  is  not  significantly 
reduced.  The  DGs  will  perform  their 
intended  safety  function,  in  accordance  with 
the  DAEC  accident  analysis.  The  revised  test 
criteria  are  a  better  match  for  the  tested 
condition  (unloaded).  The  performance  of 
other  TS  Surveillances  (in  particular,  SRs 
3.8.1.9,  3.8.1.12  and  3.8.1.13)  demonstrate 
DG  Operability  in  conditions  which  are  more 
representative  of  postulated  accident 


conditions  (loaded  in  the  actual  time 
sequence  assumed  in  the  accident  analysis). 
The  DGs  will  continue  to  perform  their 
intended  safety  function  in  accordance  with 
the  DAEC  accident  analysis  and  UFSAR 
requirements.  Therefore,  the  proposed 
amendment  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  upon  the  above,  the  licensee 
determined  that  the  proposed  amendment 
will  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  pubUc 
comments  on  this  proposed 
determination.  Any  comments  received 
vdthin  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
pubhsh  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Conunission.  Washington.  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59.  Two 
White  Flint  North.  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gehnan  Building. 
2120  L  Street,  NW.,  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  3,  1999.  the  licensee  may 
file  a  request  for  a  heeiring  with  respect 
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to  issuance  ctf  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  tllis  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Re  quests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accoedance  with  the 
Commission^  "Rules  of  Practice  for 
Domestic  Lioensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  ciutent  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Dociutient  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Cedar 
Rapids  Publi^  Library,  500  First  Street 
SE.  Cedar  Rabids,  Iowa  52401.  If  a 
request  for  a  peahng  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Coi^mission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Comnnssion  or  by  the  Chairman 
of  the  Atomi^  Safety  and  Licensing 
Board  Panel,  iwill  rule  on  the  request 
and/or  petitibn;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  isiue  a  notice  of  hearing  or 
an  appropriate  order. 

As  require^  by  10  CFR  2.714,  a 
petition  for  l^ave  to  intervene  shall  set 
forth  with  pahicularity  the  interest  of 
the  petitionet  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  thelproceeding.  The  petition 
should  speci^cally  explain  the  reasons 
why  interven|tion  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  jto  the  proceeding;  (2)  the 
nature  and  eJitent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceedii^g;  and  (3)  the  possible 
effect  of  any  irder  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  iijiterest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matte*-  of  the  proceeding  as  to 
which  petitic  ner  wishes  to  intervene. 
Any  person  vrho  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
-£oard  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  tt  an  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  t  a  the  petition  to  intervene 
which  must  i  [iclude  a  list  of  the 
contentions  v  ^hich  are  sought  to  be 
litigated  in  th  e  matter.  Each  contention 


must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docimients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 


U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  Al 
Cutterman;  Morgan,  Lewis  &  Bockius, 
1800  M  Street  NW,  Washington,  D.C. 
20035-5869,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  22, 1999, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  pubhc  document  room,  located  at 
the  Cedar  Rapids  Public  Library,  500 
First  Street  SE,  Cedar  Rapids,  Iowa 
52401. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 

Richard  J.  Laufier, 

Project  Manager.  Project  Directorate  111-1, 
Division  of  Reactor  Projects  III/IV,  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc.  99-2304  Filed  1-29-99;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-388] 

PP&L,  Inc.;  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  22 
issued  to  PP&L,  Inc.  (the  licensee)  for 
operation  of  the  Susquehanna  Steam 
Electric  Station  (SSES),  Unit  2,  located 
in  Luzerne  County,  Pennsylvania. 

This  notice  supersedes  the  previous 
notice  published  on  Spetember  9,  1998, 
(63  FR  48263)  in  its  entirety.  The 
proposed  amendment  would  change  the 
allowable  values  for  both  the  core  spray 
system  and  low  pressure  coolant 
injection  system  reactor  steam  dome 
pressure  low  functions. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
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Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  proposal  does  not  involve  an  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated.  The  proposed 
amendment  changes  the  "Reactor  Steam 
Dome  Pressure-Low"  Allowable  Values  so  to 
provide  further  assurance  that  the  Core  Spray 
and  RHR  systems  will  perform  their  LOCA 
design  basis  function. 

The  functional  design  basis  of  the  Core 
Spray  and  LPQ  is  to  inject  water  into  the 
reactor  vessel  to  cool  the  core  during  a  LOCA 
by  opening  the  Core  Spray  and  LPQ  injection 
valves  when  reactor  pressure  drops  below  the 
reactor  vessel  low  pressure  permissive.  The 
upper  analytical  limit  for  the  permissive  is 
the  Core  Spray  and  LPQ  systems'  maximum 
design  pressure,  and  the  lower  analytical 
limit  is  the  lowest  pressure  which  allows 
injection  to  prevent  exceeding  the  fuel 
cladding  tem(>eratur«  limit.  The  new 
allowable  values  were  selected  to  lie  within 
the  upper  and  lower  limits  to  ensure  there 
will  be  no  change  in  the  required  logic  or 
functions  of  the  Core  Spray  and  LPQ 
systems.  These  new  values  do  not  affect  the 
LOCA  or  its  "limiting  fault"  frequency  of 
occurrence  and  do  not  introduce  any  new 
accidents  or  malfunctions  of  equipment 
important  to  safety.  Since  they  do  not  affect 
the  LOCA,  they  do  not  change  the  probability 
of  occurrence  of  the  LOCA.  The  new 
allowable  values  do  not  change  the  logic  or 
function  of  the  reactor  vessel  low  pressure 
p>ermissive.  These  new  allowable  values 
simply  provide  the  basis  for  which  the 
associated  pressure  instruments  are  to  be  set 
to  ensure  proper  operation  of  Core  Spray  and 
LPQ  within  the  design  pressures  as 
described  above.  Therefore,  the  change  in 
allowable  values  does  not  increase  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  or  malfunction 
of  equipment  important  to  safety. 

Based  upon  the  analysis  presented  above, 
PP&L  concludes  that  the  proposed  action 
does  not  involve  an  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


2.  The  proposed  change  does  not  create  the 
possibili^  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

This  proposal  does  not  create  the 
probability  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated.  The  new  allowable  values  do  not 
change  any  plant  systems,  structures,  or 
components,  nor  do  they  change  any  existing 
or  create  any  new  Core  Spray  and  LPQ  logic 
or  functions.  The  new  allowable  values  were 
selected  to  ensure  the  required  operation  of 
the  Core  Spray  and  LPQ  systems  within  the 
design  pressures  descrit>ed  above. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  &t>m  any  accident 
previously  evaluated. 

3.  The  propx>sed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  change  does  not  involve  a  reduction  in 
the  margin  of  safety.  Technical  Specification 
Bases  Section  B3.3.5.1  9  (ECCS 
Instrumentation)  identifies  that  the  low 
reactor  steam  dome  pressure  signals  are  used 
as  permissives  for  operation  of  the  low 
pressure  ECCS  subsystems.  The  new 
allowable  values  were  selected  so  to  not 
impact  the  logic,  redundancy,  operability  or 
surveillance  requirements  for  these 
subsystems.  The  new  allowable  values 
maintain  the  margin  requirements  that  the 
Core  Spray  and  LPQ  system  pressures  such 
that  they  do  not  exceed  their  system 
maximum  design  pressures  and  that  system 
pressures  are  high  enough  to  ensure  that  the 
ECCS  injection  prevents  the  fuel  peak 
cladding  temp>erature  from  exceeding  the 
limits  of  10CFR50.46. 

The  margin  of  safety  is  unaffected  by  the 
proposed  changes. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
pubUcation  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 


and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infretjuently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville.  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  3,  1999,  the  licensee  may 
file  a  request  for  a  hearing  v^rith  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Osterhout 
Free  Library,  Reference  Department,  71 
South  Franklin  Street,  Wilkes-Barre,  PA 
18701.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
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should  specif  cally  explain  the  reasons 
whv  interven  ion  should  be  permitted 
with  particuli  J  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  ri  }ht  under  the  Act  to  be 
made  party  tc  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  fina  ncial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  c  rder  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  irterest.  The  petition  should 
also  identify  the  specific  aspect{s)  of  the 
subject  mattei  of  the  proceeding  as  to 
which  petitio  ler  wishes  to  inter\ene. 
Any  person  m  ho  has  filed  a  petition  for 
leave  to  inter  ene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  withdut  requesting  leave  of  the 
Board  up  to  1 5  days  prior  to  the  first 
prehearing  cc  nference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  thin  15  days  prior  to  the  first 
prehearing  ccnference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  vhich  are  sought  to  be 
litigated  in  ths  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  la  w  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  c^  )ntention  and  a  concise 
statement  of  t  le  alleged  facts  or  expert 
opinion  whic  i  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  provin  g  the  contention  at  the 
hearing.  The  jetitioner  must  also 
provide  refen  nces  to  those  specific 
sources  and  d  ocuments  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intjnds  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  g  muine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Conteitions  shall  be  Umited  to 
matters  withii  the  scope  of  the 
amendment  inder  consideration.  The 
contention  m  ast  be  one  which,  if 
proven,  woul  J  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplemenlj  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  w  11  not  be  permitted  to 
participate  asi  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  ani  have  the  opportunity  to 
participate  fu  lly  in  the  conduct  of  the 
hearing,  inch  iding  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses,      i 


If  a  hearing 
Commission 


is  requested,  the 
bvill  make  a  final 


determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
fined  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  inter\'ene  must  be  filed  with 
the  Secretar>'  of  the  Commission,  U.S. 
Nuclear  Regulaton.'  Commission, 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Celman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulator,'  Commission, 
Washington,  DC  20555^001,  and  to  Jay 
Silberg.  Esquire,  Shaw,  Pittman,  Potts 
and  Trowbridge,  2300  N  Street  NAV., 
Washington,  DC  20037,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10. 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  appUcation  for 
amendment  dated  November  23,  1998, 
which  is  available  for  pubUc  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gehnan  Building,  2120  L 
Street.  NW.,  Washington,  DC,  and  at  the 
local  pubUc  docimient  room  located  at 
the  Osterhout  Free  Library,  Reference 
Department,  71  South  Franklin  Street, 
Wilkes-Barre.  PA  18701. 

Dated  at  Rockville.  Maryland,  this  27th  day 
of  January.  1999. 

For  the  Nuclear  Regulatory  Commission. 
Victor  Nerses, 

Senior  Project  Manager,  Project  Directorate 
I-l,  Division  of  Reactor  Projects-!/ U,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  99-2306  Filed  1-29-99;  8:45  am) 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

pocket  No.  50-440] 

Firstenergy  Nuclear  Operating 
Company  (Perry  Nuclear  Power  Plant, 
Unit  No.  1);  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulator}- 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR  Part 
50,  Appendix  A.  General  Design 
Criterion  (GDC)  19  to  FirstEnergy 
Nuclear  Operating  Company  (the 
licensee),  for  the  Perrv  Nuclear  Power 
Plant,  Unit  No.  1  (PNPP)  located  in  Lake 
County.  Ohio. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

By  application  dated  December  3, 
1998,  tiie  licensee  requested  an 
exemption  from  the  control  room  dose 
acceptance  criterion  of  10  CFR  part  50, 
Appendix  A,  General  Design  Criterion 
(GDC)  19,  "Control  Room."  The 
proposed  action  would  permit  use  of  a 
5  rem  total  effective  dose  equivalent 
(TEDE)  control  room  dose  acceptance 
criterion  in  lieu  of  "5  rem  whole  body, 
or  its  equivalent  to  any  part  of  the  body" 
as  currently  stated  in  GDC  19. 

The  Need  for  the  Proposed  Action 

The  NRC  has  established  control  room 
dose  acceptance  criteria  in  10  CFR  part 
50,  Appendix  A,  GDC  19  for  all  light- 
water  power  reactors.  GDC  19  requires, 
in  part.  that.  "Adequate  radiation 
protection  shall  be  provided  to  permit 
access  and  occupancy  of  the  control 
room  under  accident  conditions  without 
personnel  receiving  radiation  exposures 
in  excess  of  5  rem  whole  body,  or  its 
equivalent  to  any  part  of  the  body,  for 
the  duration  of  the  accident." 

As  described  in  SECY-9&-242,  "Use 
of  the  NUREG-1465  Source  Term  at 
Operating  Reactors,"  the  staff  informed 
the  Commission  of  its  approach  to  allow 
the  use  of  the  revised  accident  source 
term  described  in  NUREG-1465, 
"Accident  Source  Terms  for  Light-Water 
Nuclear  Power  Plants,"  at  operating 
plants.  In  the  SECY  paper,  the  staff 
described  its  plans  to  review  plant 
applications  implementing  this  source 
term  and  that  the  TEDE  methodology 
would  be  incorporated  in  these  reviews. 
The  Commission  approved  these  plans 
and  directed  the  staff  to  commence 
rulemaking  and  requested  the  use  of  a 
TEDE  dose  methodology  in  the 
implementation  of  the  re\ised  accident 
source  term.  The  TEDE  dose  guidelines. 
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which  are  needed  to  support  revised 
accident  source  term  applications,  are 
not  currently  provided  in  regulations 
governing  operating  reactors. 

By  letter  dated  December  3, 1998,  the 
licensee  submitted  an  exemption 
request  to  the  control  room  dose 
acceptance  criteria  of  10  CFR  part  50, 
Appendix  A,  General  Design  Criterion 
(GDC)  19.  The  exemption  request  would 
permit  use  of  a  5  rem  total  effective  dose 
equivalent  (TEDE)  dose  acceptance 
criterion  in  place  of  the  "5  rem  whole 
body,  or  its  equivalent  to  any  part  of  the 
body"  dose  acceptance  criterion  that  is 
currently  specified  in  GDC  19. 

Environmental  Impacts  of  the  Proposed 
Action 

The  staff  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  it  is  acceptable  because  the  staff  has 
concluded  that  the  TEDE  methodology 
provides  an  alternate  means  of  meeting 
the  current  regulatory  requirement.  The 
proposed  action  will  not  increase  the 
probabiUty  or  consequences  of 
accidents,  no  significant  changes  are 
being  made  in  the  types  of  any  effluents 
that  may  be  released  offsite,  and  there 
is  no  significant  increase  in  the 
allowable  occupational  or  public 
radiation  exposure.  The  staff  has 
concluded  that  there  is  no  significant 
radiological  environmental  impact 
associated  with  the  proposed  action. 

The  proposed  action  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  staff  has  concluded  that 
there  is  no  significant  enviroiunental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  action  (no-action 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Envirormnental 
Statement  which  was  issued  August 
1982. 


Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
the  Ohio  State  official  was  contacted 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
staff  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  December  3, 1998,  which  is 
available  for  pubUc  inspection  at  the 
Commission's  Public  Document  room. 
The  Gehnan  Building,  2120  L  Street, 
NW,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Perry  Public  Library,  3753  Main  Street. 
Perry,  OH  44081. 

Dated  at  Rockville,  Maryland,  this  26tfa  day 
of  January  1999. 
For  the  Nuclear  Regulatory  Commission. 

Douglas  V.  Pickett, 

Senior  Project  Manager,  Project  Directorate 
ni-2.  Division  of  Reactor  Projects  IWIV,  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  99-2307  Filed  1-29-99;  8:45  am] 
BtLUNQ  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Sut)committee  Meeting  on 
Thermal-Hydraulic  Phenomena 

The  ACRS  Subcommittee  on  Thermal- 
Hydraulic  Phenomena  will  hold  a 
meeting  on  February  23, 1999,  Room  T- 
2B1, 11545  Rockville  Pike,  Rockville, 
Maryland. 

Portions  of  this  meeting  will  be  closed 
to  public  attendance  to  discuss 
Westinghouse  proprietary  information 
pursuant  to  5  U.S.C.  552b(c)(4). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Tuesday,  February  23,  1999 — 8:30  a.m. 

until  the  conclusion  of  business 

The  Subcommittee  will  continue  its 
review  of  the  application  of 
Westinghouse  Electric  Company's 
WCOBRA/TRAC  best-estimate  large- 
break  LOCA  code  to  Westinghouse 
plants  with  Upper  Pleniun  Injection 
(UPI).  The  purpose  of  this  meeting  is  to 
gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 


Oral  statements  may  be  presented  by 
members  of  the  pubUc  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

Dxiring  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the 
Westinghouse  Electric  Company,  the 
NRC  staff,  and  other  interested  persons 
regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
scheduling  of  sessions  which  are  open 
to  the  public,  and  the  Chairman's  ruling 
on  requests  for  the  opportimity  to 
present  oral  statements  and  the  time 
allotted  therefor,  can  be  obtained  by 
contacting  the  cognizant  ACRS  staff 
engineer,  Mr.  Paul  A.  Boehnert 
(telephone  301/415-8065)  between  7:30 
a.m.  and  4:15  p.m.  (EST).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda,  etc., 
that  may  have  occurred. 

Dated:  )anuary  26, 1999. 
Sam  Duraiswuny, 
Chief  Nuclear  Reactors  Branch. 
(FR  Doc.  99-2308  Filed  1-29-99;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«I«8M  No.  34-40961;  File  No.  10-100] 

Exempted  Exichanges;  AZX,  Inc.; 
Amendment  to  Application  for 
Exemption  From  Registration  as  an 
Exchange  Under  Section  5  of  the 
Securities  Exchange  Act  of  1934; 
Request  for  Comments 

January  22, 199  9. 

I.  Introductioa  and  Summary 

AZX,  Inc.  o  perates  the  Arizona  Stoclc 
Exchange  ("AZX"),  a  computerized, 
single-price  a  iction  system  that 
facihtates  tra(  ing  of  registered  equity 
securities  by  I  iroker-dealers  and 
institutions.  /  lZX  operates  three  off- 
hours  auctioms  in  Nasdaq  National 
Market  ("NNM")  and  exchange  listed 
securities,  at  !l:15  a.m.,  4:20  p.m.,  and 
5:00  p.m.  (ET  ,  each  trading  day.  AZX 
also  operates  ane  auction  during  regular 
trading  hours  '  at  10:30  a.m.  (ET),  for 
NNM  securitiss  only.  AZX  operates 
pursuant  to  tlie  terms  and  conditions  of 
a  Commissioii  order  granting  AZX  a 
"limited  volume"  exemption  from 
registration  ai  a  national  securities 
exchange  ^  and  a  staff  no-action  letter 
with  respect  tp  the  nonregistration  of 
AZX  as  a  broler-dealer,  clearing  agency, 
transfer  agent^  and  exclusive  securities 
information  pirocessor.^  Under  the  terms 
of  its  exemptijon,  AZX  trades  only  NNM 
securities  duijing  regular  trading  hours.* 
Although  the  statute  provides  no 
guidelines  as Jto  what  level  of  volume 
quahfies  as  "nmited,"  the  Exemption 
Order  stated  ijhat  the  Commission  may 
rescind  the  e^temption  and  require  AZX 
to  register  as  k  national  securities 
.exchange  if  AZX's  volume  exceeds  that 
of  any  of  the  registered  stock  exchanges. 

On  July  30,!l998,  AZX,  Inc.  filed  wriih 
the  Commissijon  pursuant  to  Rule  6a-l 
under  the  Sedurities  Exchange  Act  of 


ng  hours"  refers  to  the  time  period 

I  York  Stock  Exchange,  Inc. 

ifhich  is  9:30  a.m.  to  4:00  p.m.  (ET) 


>  "Regular  tradl 
in  which  the  Nev 
permits  trading, 
each  trading  day.] 

'  Securities  Exchange  Act  Release  No.  28899 
(February  20,  1991),  56  FR  8377  (February  28. 
1991),  amended  liy  .Securities  Exchange  Act  Release 
No.  37272  (June  1.  1996).  61  FR  29145  (June  7. 
1996)  (collective!^  "Exemption  Order"). 

>  Letter  regarding  Wunsch  Auction  Systems,  Inc.. 
predecessor  to  AiX.  Inc.,  (February  28. 1991).  The 
no-action  letter  ajso  provided  AZX's  original 
crossing  broker.  Bankers  Trust  Brokerage 
Corporation  ("BTJBC")  with  relief  with  respect  to 
non-registration  as  an  exchange,  clearing  agency, 
transfer  agent,  an|d  exclusive  securities  information 
processor.  BTBC  Kvas  replaced  as  AZX's  crossing 
broker  by  Investc  lent  Technology  Group.  Inc. 
(•'ITG  ■)  in  Febru^  1995.  ITG  is  a  registered 
broker -dealer 

*  See  Securitiei 
supn  note  2 


Exchange  Act  Release  No.  37272, 


1934  ("Act"),'  an  amendment  to  its 
application  for  exemption  from 
registration  as  a  national  securities 
exchange.  In  its  amendment,  AZX 
proposes  to  operate  two  additional 
auctions  during  regular  trading  hours,  at 
12:30  p.m.  and  2:30  p.m.  (ET)  each 
trading  day.  AZX  also  proposes  to  trade 
exchange-listed  and  NNM  securities 
during  all  three  regular  hours  auctions. 
In  addition,  AZX  proposes  to 
consoUdate  its  two  evening  after-hours 
auctions  into  one  after-hours  auction 
ending  at  4:30  p.m.  (ET). 

If  the  proposal  is  approved,  there  will 
be  five  AZX  auction — two  off-hours  and 
three  regular  hours.  All  five  auctions 
will  be  permitted  to  trade  both 
exchange-listed  and  NNM  securities, 
and  will  be  subject  to  real-time 
transaction  reporting  under  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  rules.6 

The  Commission  is  soliciting  public 
comment  on  whether  it  is  appropriate  to 
amend  the  Exemption  Order  to  reflect 
AZX's  proposal  to  add  two  auction 
sessions  during  regular  trading  hours  for 
exchange-listed  and  NNM  securities, 
trade  exchange- listed  securities  at  all 
day  auctions,  and  consoUdate  AZX's 
two  off-hours  evening  auctions.^ 

n.  Additional  Trading  Sessions 

The  proposed  regular  trading  hours 
auctions  are  to  be  operated  in  the  same 
manner  as  the  morning  auction  held 
during  regular  trading  hours.  However, 
the  proposal  would  allow  exchange- 
listed  securities,  as  well  as  NNM 
securities,  to  be  traded  during  all  three 
regular  trading  hours  auctions. 
Commenters  are  invited  to  express  their 
views  on  whether  trading  Usted 
securities  during  regular  trading  hours 
is  consistent  with  the  language  of 
Section  5  of  the  Act  ^  governing  limited 
volume  exemptions  or  whether  it  will 
affect  AZX's  ability  to  comply  with  the 
terms  and  conditions  of  its  Exemption 
Order.^  Commenters  may  also  wish  to 


M7CFR240.6a-l 

«  See  NASD  Rules  4630.  4631.  4632.  6400.  6410 
and  6420. 

'  Notwithstanding  a  statement  to  the  contrary 
contained  in  the  application,  the  Commission  has 
not  previously  approved  any  portion  of  AZX's 
proposal. 

•15U.S.C.  78(e). 

'The  most  significant  terms  and  conditions 
include:  (1)  the  continued  registration  of  AZX's 
crossing-broker  as  a  broker-dealer  under  Section 
15(b)  of  the  Act  and  the  continued  membership  of 
AZX's  crossing-broker  in  at  least  one  self-regulatory 
organization:  (2)  the  effective  registration  of  any 
security  traded  on  AZX  under  Sections  120})  or 
12(g)  of  the  Act.  or  the  provision  of  information 
with  respect  to  a  security  pursuant  to  Section  lS(d) 
of  the  Act,  or  an  exemption  from  registration 
because  the  security  is  a  "government  security"  as 
defined  in  Section  '3(a)(42)(A),  (B),  or  (C)  of  the  Act: 


express  their  views  on  whether  (1)  the 
Commission  should  impose  additional 
conditions  on  AZX  in  hght  of  the 
proposed  changes,  (2)  the  proposal 
affects  AZX  participants'  obligations 
under  the  order  handling  rules, i°  or  (3) 
the  proposal  raises  issues  regarding 
surveillance  by  AZX  of  trading  activity 
in  listed  securities.  In  this  regard,  in 
connection  with  its  current  regular 
hours  auction  for  NNM  Securities,  AZX 
undertook  to  implement  surveillance 
procedures  to  detect  possible  market 
manipulation  and  insider  trading.  These 
procedures  require  AZX  to  compare 
auction  prices  and  bids  and  offers 
entered  into  AZX  with  activity  in  the 
primary  market,  and  to  monitor  the 
effects  of  an  order  cancellation  or 
revision  on  the  primary  market. 
Commenters  may  wish  to  comment  on 
whether  these  surveillance  procedures 
are  sufficient  for  monitoring  both  NNM 
and  exchange-listed  securities. 

m.  Solicitation  of  Comments 

The  Commission  is  soliciting  public 
comment  on  whether  to  amend  the  AZX 
Exemption  Order  to  reflect  the  trading 
sessions  during  regular  trading  hours  for 
exchange  listed  and  NNM  securities,  the 
trading  of  exchange  listed  securities  at 
its  10:30  (ET)  auction,  and  the 
consolidaGon  of  its  two  after  hours 
evening  auctions.  Interested  persons  are 
invited  to  submit  written  data,  views 
and  arguments  concerning  the 
foregoing.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW..  Washington,  DC  20549.  All 
conunent  letters  should  refer  to  File  No. 
10-100.  Copies  wrill  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room  in 
Washington,  DC.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  March  3,  1999. 


(3)  the  submission  of  activity  rep>orts  to  the 
Commission;  (4)  the  adoption  and  implementation 
of  procedures  to  conduct  surveillance  of  trading  by 
AZX  employees  and  to  detect  possible  insider 
trading  or  manipulative  abuses:  (5)  continued 
compliance  with  the  capacity,  security  and 
contingency  plan  requirements  of  the  Commission's 
Automation  Review  Policy:  and  (6)  the  provision  of 
30  days  prior  notice  of  any  material  changes  in  the 
operation  of  the  auction. 

'"The  Division  of  Market  Regulation  ("Division") 
previously  issued  a  letter  confirming  that  AZX  is 
not  an  electronic  communications  network  ("ECN"J 
as  defined  in  Rule  llAcl-1  under  the  Act  (17  CFR 
240.1lAcl-l).  Letter  from  Richard  R.  Lindsey. 
Director,  Division,  SEC.  to  R.  Steven  Wunsch. 
President,  AZX,  Inc.,  dated  January  14, 1997. 
Because  AZX  is  not  an  ECN,  market  maker 
participants  entering  priced  orders  into  AZX  will 
not  be  required  to  update  their  market  maker  quotes 
to  reflect  their  AZX  orders  under  the  amendments 
to  the  Quote  Rule. 
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By  the  Commission. 
Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  9»-2252  Filed  1-29-99;  8:45  am) 

BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-23662;  812-10916] 

The  Victory  Portfolios,  et  al.;  Notice  of 
Application 

Janury  25, 1999. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

order  under  section  17(d)  of  the 

Investment  Company  Act  of  1940  (the 

"Act")  and  rule  17d-l  under  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  The  Victory 
Portfolios  to  deposit  uninvested  cash 
balances  in  joint  accounts  investing  in 
short-term  investments,  and  to  permit 
Key  Trust  Company  of  Ohio,  N.A.  ("Key 
Trust")  to  accept  fees  for  acting  as 
securities  lending  agent. 

Applicants:  The  Victory  Portfolios 
(consisting  of  Victory  Balanced  Fund, 
Victory  Convertible  Securities  Fund, 
Victory  Diversified  Stock  Fund,  Victory 
Established  Value  Fimd,  Victory  Federal 
Money  Market  Fund,  Victory  Financial 
Reserves  Fund,  Victory  Fund  for 
Income,  Victory  Government  Mortgage 
Fund,  Victory  Gradison  Government 
Reserves  Fund,  Victory  Growth  Fund, 
Victory  Institutional  Money  Market 
Fund,  Victory  Intermediate  Income 
Fund,  Victory  International  Growrth 
Fund,  Victory  Investment  Quality  Bond 
Fund,  Victory  Lakefront  Fund,  Victory 
LifeChoice  Conservative  Investor  Fund, 
Victory  LifeChoice  Growth  Investor 
Fund,  Victory  LifeChoice  Moderate 
Investor  Fimd,  Victory  Limited  Term 
Income  Fund,  Victory  National 
Municipal  Bond  Fund,  Victory  New 
York  Tax-Free  Fund,  Victory  Ohio 
Municipal  Bond  Fund,  Victory  Ohio 
Mimicipal  Money  Market  Fund,  Victory 
Ohio  Regional  Stock  Fimd,  Victory 
Prime  Obligations  Fund,  Victory  Real 
Estate  Investment  Fimd,  Victory  Special 
Growth  Fund,  Victory  Special  Value 
Fund,  Victory  Stock  Index  Fund, 
Victory  Tax-Free  Money  Market  Fund, 
Victory  U.S.  Government  Obligations 
Fund,  Victory  Value  Fimd  (each  a 
"Fund")),  Key  Asset  Management  Inc. 
("KAM"),  and  Key  Trust.' 


Filing  Dates:  The  application  was 
filed  on  December  22,  1997,  and 
amended  on  October  5,  1998,  and  on 
December  14,  1998. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  die  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  18, 1999,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSSES:  Secretary,  SEC,  450  Fifth 
Street,  NW,  Washington.  DC  20549. 
Applicants,  3435  Stelzer  Road, 
Columbus,  OH  43219. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
McCrea,  Attorney  Adviser,  at  (202)  942- 
0562,  or  Mary  Kay  Freeh,  Branch  Chief, 
at  (202)  942-0564  (Office  of  Investment 
Company  Regulation,  Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  5th  Street 
NW,  Washington,  DC  20549  (tel.  202- 
942-8090). 

Applicant's  Representations 

1.  The  Victory  Portfolios  is  an  open- 
end  management  investment  company 
registered  under  the  Act,  currently 
consisting  of  thirty-two  Fimds.  KAM  is 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940,  and  serves  as  investment  adviser 
to  the  Funds.  Both  KAM  and  Key  Trust 
are  subsidiaries  of  KeyCorp. 

2.  All  of  the  Funds  are  authorized  by 
their  investment  policies  to  invest  in 
short-term  fiquid  assets  including 
repurchase  agreements.  United  States 
government  securities,  or  other  short- 
term  debt  obligations.  The  investment 
objectives,  policies  and  restrictions  of 
most  Funds  permit  them  to  engage  in 
securities  lending  transactions.  No  Fund 


>  Applicants  request  that  the  relief  apply  to  all 
existing  and  future  series  of  The  Victory  Portfolios 
and  any  other  registered  management  investment 
companies  for  which  KAM  or  any  entity 


controlling,  controlled  by,  or  under  common 
control  with  KAM  acts  as  investment  adviser.  Each 
existing  registered  management  investment 
comjjany  that  currently  intends  to  rely  on  the 
requested  order  has  been  named  as  an  applicant. 
Any  other  existing  or  future  registered  investment 
companies  that  subsequently  rely  on  the  order  will 
comply  with  the  terms  and  conditions  in  the 
application. 


will  engage  in  securities  lending  unless 
so  permitted. 

3.  Applicants  propose  to  deposit 
iminvested  cash  balances  of 
participating  Funds  ("Participants")  that 
remain  at  the  end  of  the  trading  day 
and/or  cash  for  investment  purposes 
("Uninvested  Cash")  into  one  or  more 
joint  accounts  (the  "Joint  Investment 
Account").  Applicants  also  propose  to 
deposit  the  cash  received  as  collateral  in 
a  securities  lending  transaction  ("Cash 
Collateral")  in  a  joint  account  ("Joint 
Collateral  Account",  together  with  the 
Joint  Investment  Account,  the  "Joint 
Accounts"). 

4.  The  Joint  Accounts  will  be 
established  at  Key  Trust,  the  Funds' 
custodian,  and  the  daily  balance  of  the 
Joint  Accounts  will  be  invested  in  the 
following  short-term  investments:  (a) 
Repurchase  agreements  that  are 
collateralized  fully  within  the  meaning 
of  rule  2a-7  under  the  Act;^  (b)  interest- 
bearing  or  discounted  commercial 
paper,  including  dollar  denominated 
commercial  paper  of  foreign  issuers;  and 
(c)  any  other  short-term  taxable  and  tax- 
exempt  money  market  instruments, 
including  variable  rate  demand  notes, 
that  constitute  "Eligible  Securities" 
within  the  meaning  of  rule  2a-7  under 
the  Act  (collectively,  "Short-Term 
Investments"). 

5.  Applicants  also  propose  to  permit 
Key  Trust  to  act  as  the  Funds'  securities 
lending  agent,  to  invest  the  Cash 
Collateral  at  the  direction  of  KAM  in 
Short-Term  Investments,  and  to  enter 
into  a  fee  splitting  arrangement  with  the 
Funds  whereby  Key  Trust  would  receive 
a  fee  based  on  a  percentage  of  the  net 
returns  generated  by  the  lending 
transactions.  Under  the  proposed 
arrangement.  Key  Trust  would  receive  a 
pre-negotiated  percentage  of  the  net 
earnings  on  the  investment  of  the  Cash 
Collateral. 

6.  A  Participant's  decision  to  use  a 
Joint  Account  would  be  based  on  the 
same  factors  as  its  decision  to  make  any 
other  Short-Term  Investment.  Key  Trust, 
at  the  direction  of  KAM,  would  be 
responsible  for  investing  funds  held  by 
the  Joint  Accounts,  establishing 
accoimting  and  control  procedures, 
operating  the  Joint  Accoimts  in 
accordance  with  the  procedures 
discussed  below,  and  ensuring  fair 
treatment  of  Participants.  KAM  (or  Key 
Trust  at  KAM's  direction)  would 
manage  investments  in  the  Joint 
Accounts  in  essentially  the  same 
manner  as  if  it  had  invested  in  the 
instruments  on  an  individual  basis  for 
each  Participant.  All  purchases  through 


'  Appli-Jints  will  not  invest  in  hold-in-custody 
repurchase  agreements. 
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the  Joint  Accounts  will  comply  with  all 
present  and  future  SEC  staff  positions 
relating  to  thi  investment  of  cash 
collateral  in  connection  with  securities 
lending  activities. 

7.  Any  repirchase  agreements  entered 
into  through  pe  Joint  Accounts  will 
comply  with  the  terms  of  Investment 
Company  Act  Release  No.  13005 
(February  2,  i983).  Applicants 
acknowledge]  that  they  have  a 
continuing  obligation  to  monitor  the 
Commission"^  pubhshed  statements  on 
repurchase  agreements,  and  represent 
that  repurch^  agreement  transactions 
would  comply  with  future  positions  of 
the  Commissfon  to  the  extent  that  such 
positions  set  JForth  different  or 
additional  requirements  regarding 
repurchase  agreements.  In  the  event  that 
the  Commission  sets  forth  guidelines 
with  respect  to  other  Short-Term 
Investments,  all  such  investments  made 
through  the  J  Dint  Accounts  would 
comply  writh  those  guidelines. 

Applicants' 1  .egal  Analysis 

1.  Section  17(d)  of  the  Act  and  rule 
1 7d-l  under  the  Act  prohibit  an 
affihated  perion  of  a  registered 
investment  c  jmpany,  or  an  affihated 
person  of  that  person,  acting  as 
principal,  from  pjirticipating  in  any  joint 
arrangement  or  profit-sharing  plan  with 
the  investme  it  company  unless  the  SEC 
has  issued  ar  order  authorizing  the 
eirrangement.  In  passing  on  such 
apphcations,  the  SEC  considers  whether 
the  investmetit  company's  participation 
in  the  joint  enterprise  is  consistent  with 
the  provisior  s,  poUcies,  and  purposes  of 
the  Act.  and  he  extent  to  which  that 
participation  is  on  a  basis  different 
from,  or  less  advantageous  than,  that  of 
other  partici]  )anls. 

(a)  (3)  of  the  Act  defines 
rson  of  an  investment 
elude  any  investment 
investment  company  and 
ectly  or  indirectly 
controlling.  (  ontrolled  by,  or  under 
common  control  with  such  investment 
adviser.  Applicants  state  that  the  Funds 
may  be  deen;  ed  to  be  affiliated  persons 
of  each  othei  because  they  are  under  the 
common  control  of  KAM.  AppUcants 
further  state  that  KAM  and  Key  Trust 
may  be  deen  ed  to  be  under  the  common 
control  of  KeyCorp,  and  Key  Trust 
therefore  may  be  deemed  an  affiliated 
person  of  an  affiliated  person  of  the 
Funds. 

3.  Applicants  state  that  the 
Participants,  by  participating  in  the 
proposed  Joint  Accounts,  and  Key  Trust, 
managing  th ;  proposed  Joint  Accounts, 
could  be  deemed  "joint  participants"  in 
a  transaction  vdthin  the  meaning  of 
section  17(d  of  the  Act.  Applicants 


2.  Section 
an  affihated 
company  to 
adviser  of  th 
any  person 


further  state  that  the  proposed  Joint 
Accounts  also  could  be  deemed  to  be  a 
"joint  enterprise  or  other  joint 
arrangement"  within  the  meaning  of 
rule  17d-l.  In  addition,  apphcants  state 
that  the  Funds'  securities  lending  fee 
arrangement  with  Key  Trust  may  be 
deemed  a  joint  enterprise  or  profit 
sharing  plan  within  the  meaning  of  rule 
17d-l. 

4.  AppUcants  state  that  the  proposed 
operation  of  the  Joint  Accoimts,  and  Key 
Trust's  activities  as  securities  lending 
agent,  are  consistent  with  the  standards 
of  section  17(d}  and  rule  17d-l  under 
the  Act.  Applicants  also  assert  that  Key 
Trust  is  the  most  advantageous  choice 
for  the  Funds  to  use  as  lending  agent 
because,  as  the  Funds'  custodian,  it  can 
administer  the  lending  program 
efficiently. 

5.  Applicants  state  that  Participants 
may  earn  a  higher  rate  of  return  on 
investments  through  the  Joint  Accounts. 
Apphcants  also  state  that  the  Joint 
Accounts  may  increase  the  number  of 
dealers  and  issuers  wilUng  to  enter  into 
Short-Term  Investments  with 
Participants.  Applicants  assert  that  no 
Participant  would  be  in  a  less  favorable 
position  as  a  result  of  participating  in 
the  Joint  Accounts.  Each  Participant's 
Uabihty  on  any  Short-Term  Investment 
would  be  limited  to  its  interest  in  such 
investment;  no  Participant  would  be 
jointly  hable  for  the  investments  of  any 
other  Participant. 

6.  Apphcants  agree  to  implement  the 
following  procedural  safeguards  to 
ensure  that  the  fee  arrangement  and 
other  terms  governing  the  Funds' 
relationship  with  Key  Trust,  as  lending 
agent,  will  be  fair: 

(a)  In  connection  with  the  approval  of 
Key  Trust  as  lending  agent  to  a  Fund 
and  implementation  of  the  proposed  fee 
arrangement,  a  majority  of  the  board  of 
trustees  (the  "Board")  (including  a 
majority  of  the  trustees  who  are  not 
"interested  persons"  of  the  Funds 
wdthin  the  meaning  of  section  2(a)(19)  of 
the  Act  (the  "Disinterested  Trustees")), 
will  determine  that  (i)  the  contract  with 
Key  Trust  is  in  the  best  interests  of  the 
Fund  and  its  shareholders;  (ii)  the 
services  to  be  performed  by  Key  Trust 
are  required  by  the  Fund;  (iii)  the  nature 
and  quality  of  the  services  provided  by 
Key  Trust  are  at  least  equal  to  those 
provided  by  others  offering  the  same  or 
similar  services;  and  (iv)  the  fees  for  Key 
Trust's  services  are  fair  and  reasonable 
in  hght  of  the  usual  and  customary 
charges  imposed  by  others  for  services 
of  the  same  nature  and  quahty. 

(b)  In  connection  with  the  approval  of 
Key  Trust  as  lending  agent  to  a  Fund 
and  implementation  of  the  proposed  fee 
arrangement,  the  Board  will  obtain 


competing  quotes  with  respect  to 
lending  agent  fees  from  at  least  three 
independent  lending  agents  to  assist  the 
Board  in  making  the  findings  referred  to 
in  paragraph  (a)  above. 

(c)  Each  Fund's  contract  with  Key 
Trust  for  lending  agent  services  will  be 
reviewed  aimually  and  will  be  approved 
for  continuation  only  if  a  majority  of  the 
Board  (including  a  majority  of  the 
Disinterested  Trustees)  makes  the 
findings  referred  to  in  paragraph  (a) 
above. 

(d)  The  Board  (including  a  majority  of 
the  Disinterested  Trustees),  will  (i) 
determine  at  each  quarterly  meeting, 
that  the  loan  transactions  during  the 
prior  quarter  were  effected  in 
compliance  with  the  conditions  and 
procedures  set  forth  in  the  appUcation. 
and  (ii)  review  no  less  frequently  than 
annually  the  conditions  and  procedures 
set  forth  in  the  appUcation  for 
continuing  appropriateness. 

(e)  The  Funds  will  maintain  and 
preserve  permanently  in  an  easily 
accessible  place  a  wTitten  copy  of  the 
conditions  and  procedures  (and  any 
modifications  thereto)  described  in  the 
appUcation  or  otherwise  followed  in 
connection  with  lending  securities  and 
will  maintain  and  preserve  for  a  period 
of  not  less  than  six  years  from  the  end 
of  the  fiscal  year  in  which  any  loan 
transaction  occurred,  the  first  two  years 
in  an  easily  accessible  place,  a  written 
record  of  each  such  loan  transaction 
setting  forth  a  description  of  the  security 
loaned,  the  identity  of  the  person  on  the 
other  side  of  the  loan  transaction,  the 
terms  of  the  loan  transaction,  and  the 
information  or  materials  upon  which 
the  determination  was  made  that  each 
loan  was  in  accordance  with  the 
procedures  set  forth  above  and  the 
conditions  to  the  appUcation. 

Applicants'  Conditions 

AppUcants  agree  that  the  requested 
order  will  be  subject  to  the  following 
conditions: 

Joint  Accounts 

1.  The  Joint  Accoimts  would  not  be 
distinguishable  from  any  other  accounts 
maintained  by  Participants  at  their 
custodian,  except  that  monies  from 
Participants  wall  be  deposited  in  the 
Joint  Accounts  on  a  commingled  basis. 
The  Joint  Accounts  will  not  have  a 
separate  existence  and  will  not  have 
indicia  of  a  separate  legal  entity.  The 
sole  function  of  the  Joint  Accounts  will 
be  to  provide  a  convenient  way  of 
aggregating  indi\idual  transactions 
which  would  otherwise  require  daily 
management  of  Uninvested  Cash  or 
Cash  Collateral. 
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2.  Cash  in  the  Joint  Accoimts  would 
be  invested  in  Short-Term  Investments 
as  directed  by  KAM  (or,  in  the  case  of 
Cash  Collateral,  Key  Trust,  at  the 
direction  of  KAM).  Short-Term 
Investments  that  are  repurchase 
agreements  would  have  a  remaining 
maturity  of  60  days  or  less  and  other 
Short-Term  Investments  would  have  a 
remaining  maturity  of  90  days  or  less, 
each  as  calculated  in  accordance  with 
rule  2a-7  under  the  Act.  Cash  Collateral 
in  a  Joint  Account  would  be  invested  in 
Short-Term  Investments  that  have  a 
remaining  maturity  of  397  days  or  less, 
as  calculated  in  accordance  with  rule 
2a-7  imder  the  Act. 

3.  All  assets  held  in  the  Joint 
Investment  Accoimt  would  be  valued  on 
an  amortized  cost  basis  to  the  extent 
permitted  by  applicable  SEC  releases, 
rules  or  orders. 

4.  Each  Participant  valuing  its  net 
assets  in  reliance  on  rule  2a-7  imder  the 
Act  will  use  the  average  maturity  of  the 
instnmients  in  the  Joint  Investment 
Account  in  which  such  Participant  has 
an  interest  (determined  on  a  dollar 
weighted  basis)  for  the  purpose  of 
computing  its  average  portfolio  maturity 
with  respect  to  its  portion  of  the  assets 
held  in  a  Joint  Investment  Account  on 
that  day. . 

5.  In  order  to  assure  that  there  will  be 
no  opportunity  for  any  Participant  to 
use  any  part  of  a  balance  of  a  Joint 
Account  credited  to  another  Participant, 
no  Participant  will  be  allowed  to  create 
a  negative  balance  in  any  Joint  Account 
for  any  reason,  although  each 
Participant  would  be  permitted  to  draw 
down  its  entire  balance  at  any  time. 
Each  Participant's  decision  to  invest  in 
a  Joint  Account  would  be  solely  at  its 
option,  and  no  Participant  will  be 
obligated  to  invest  in  the  Joint  Account 
or  to  maintain  any  minimum  balance  in 
the  Joint  Account.  In  addition,  each 
Participant  will  retain  the  sole  rights  of 
ownership  to  any  of  its  assets  in  the 
Joint  Account. 

6.  KAM  would  administer  the 
investment  of  cash  balances  in  and 
operation  of  the  Joint  Accounts  as  part 
of  its  general  duties  under  its  existing  or 
any  future  investment  advisory  or  sub- 
advisory  agreements  with  Participants 
and  will  not  collect  any  additional  or 
separate  fees  for  advising  any  Joint 
Account. 

7.  The  administration  of  Joint 
Accounts  would  be  within  the  fidelity 
bond  coverage  required  by  section  17(g) 
of  the  Act  and  rule  17g-l  imder  the  Act. 

8.  The  Board  will  adopt  procedures 
pursuant  to  which  the  Joint  Accoimts 
will  operate,  which  will  be  reasonably 
designed  to  provide  that  the 
requirements  of  the  application  will  be 


met.  The  Board  will  make  and  approve 
such  changes  as  it  deems  necessary  to 
ensure  that  such  procedures  are 
followed.  In  addition,  the  Board  will 
determine,  no  less  frequently  than 
annually,  that  the  Joint  Accounts  have 
been  operated  in  accordance  with  the 
proposed  procedures  and  will  permit  a 
Fund  to  continue  to  participate  therein 
only  if  it  determines  that  there  is  a 
reasonable  likelihood  that  the  Fund  and 
its  shareholders  will  benefit  from  the 
Fund's  continued  participation. 

9.  Any  Short-Term  Investments  made 
through  the  Joint  Accounts  will  satisfy 
the  investment  criteria  of  all 
Participants  in  that  investment. 

10.  KAM  and/or  the  custodian  of  each 
Participant  will  maintain  records 
documenting,  for  any  given  day,  each 
Participant's  aggregate  investment  in  a 
Joint  Account  and  each  Participant's  pro 
rata  share  of  each  investment  made 
through  such  Joint  Account.  The  records 
maintained  for  each  Participant  shall  be 
maintained  in  conformity  with  section 
31  of  the  Act  and  rules  and  regulations 
thereunder. 

11.  Short-Term  Investments  held  in  a 
Joint  Account  generally  will  not  be  sold 
prior  to  maturity  except  if:  (i)  KAM 
believes  the  investment  no  longer 
presents  minimal  credit  risks;  (ii)  the 
investment  no  longer  satisfies  the 
investment  criteria  of  all  Participants  in 
the  investment  because  of  a 
downgrading  or  otherwise;  or  (iii)  in  the 
case  of  a  repurchase  agreement,  the 
counterparty  defaults.  KAM  may, 
however,  sell  any  Short-Term 
Investment  (or  any  fractional  portion 
thereof)  on  behalf  of  some  or  all 
Participants  prior  to  the  maturity  of  the 
investment  if  the  cost  of  such 
transaction  will  be  borne  solely  by  the 
selling  Participants  and  the  transaction 
will  not  adversely  affect  other 
Participants  in  the  Joint  Account.  In  no 
case  would  an  early  termination  by  less 

•  than  all  Participants  be  permitted  if  it 
would  reduce  the  principal  amount  or 
yield  received  by  other  Participants  in  a 
particular  Joint  Account  or  otherwise 
adversely  affect  the  other  Participants. 
Each  Participant  in  a  Joint  Account  will 
be  deemed  to  have  consented  to  such 
sale  and  partition  of  the  investments  in 
the  Joint  Account. 

12.  Short-Term  Investments  held 
through  a  Joint  Account  with  a 
remaining  maturity  of  more  than  seven 
days,  as  calculated  pursuant  to  rule  2a- 
7  under  the  Act,  would  be  considered 
illiquid  and  would  be  subject  to  the 
restriction  that  a  Fund  may  not  invest 
more  than  15%  or,  in  the  case  of  a 
money  market  fund,  more  than  10%  (or, 
in  either  such  case,  such  other 
percentage  as  set  forth  by  the  SEC  from- 


time  to  time)  of  its  net  assets  in  illiquid 
securities,  if  KAM  cannot  sell  the 
instrument,  or  the  Fund's  fractional 
interest  in  such  instrument,  pursuant  to 
the  preceding  condition,  or  if  such 
investment  would  otherwise  be 
considered  illiquid  if  held  by  a  money 
market  fund. 

13.  Not  every  Participant  participating 
in  the  Joint  Accounts  will  necessarily 
have  its  cash  invested  in  every  Joint 
Account.  However,  to  the  extent  a 
Participant's  cash  is  applied  to  a 
particular  Joint  Account,  the  Participant 
will  participate  in  and  own  a 
proportionate  share  of  the  investment  in 
such  Joint  Account,  and  the  income 
earned  or  accrued  thereon,  based  upon 
the  percentage  of  such  investment  in 
such  Joint  Account  purchased  with 
monies  contributed  by  the  Participant. 

Securities  Lending 

14.' The  securities  lending  program  of 
each  Fund  will  comply  with  all  present 
and  future  applicable  Commission  and 
staff  positions  regarding  securities 
lending  arrangements. 

15.  'Tne  approval  of  the  Board, 
including  a  majority  of  the  Disinterested 
Trustees,  shall  be  required  for  the  initial 
and  subsequent  approvals  of  Key  Trust's 
service  as  lending  agent  for  each  Fund, 
for  the  institution  of  all  procedures 
relating  to  the  securities  lending 
program  of  the  Funds,  and  for  any 
periodic  review  of  loan  transactions  for 
which  Key  Trust  acted  as  lending  agent. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

[PR  Doc.  99-2250  Filed  1-29-99;  8:45  ami 
BILUNO  CODE  M1(M)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40969;  File  No.  SR-CBOE- 
98-23] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Granting  Approval  to 
Proposed  Rule  Change  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  to  Amendment  Nos.  1 ,  2  and 
3  Relating  to  an  Elimination  of  Position 
and  Exercise  Limits  for  Certain  Broad- 
Based  Index  Options 

January  22, 1999. 
I.  Introduction 

On  June  11, 1998,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
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19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act"  or  "Act") '  and 
Rule  19b-^  thereunder,^  a  proposed  rule 
change  to  esU  blish  a  two  year  pilot 
program  elim  nating  position  and 
exercise  limit  s  for  certain  broad-based 
index  options . 

The  propos  3d  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  )i  ly  9,  1998.3  CBOE  filed 
amendments  o  the  proposed  rule 
change  on  Au  gust  19, 1998,  November 


13,  1998,  and 
respectively.* 


January  21, 1999, 

One  comment  letter  was 


■15U.S.C.  78s())(l). 

»17CFR240.1<b-4. 

>  See  Exchange  Act  Release  No.  40158  (July  1, 
1998).  63  FR  371!  3. 

■•  See  Letter  to  C  hristine  Richardson,  Attorney, 
Division  of  Marlu  t  Regulation.  Commission,  from 
Timothy  Thompain.  CBOE.  dated  August  18.  1998 
("Amendment  N< .  1").  CBOE"s  original  submission 
proposed  to  elimi  nate  position  and  exercise  limits 
for  all  broad-base  i  index  options  on  a  permanent 
basis.  Amendmei  t  No.  1  limited  the  proposal  to  a 
two  year  pilot  prt  gram.  Amendment  No.  1  also 
limited  the  propc  sal  to  those  broad-based  indexes 
meeting  the  folio'  ifing  criteria:  (1)  a  total 
capitalization  of  1 1  least  S2  trillion  or  (2)  an  average 
capitalization  of  1 1  least  $15  billion.  Amendment 
No.  1  also  stated  I  hat.  near  the  end  of  the  program, 
CBOE  would  pro'  'ide  a  report  detailing  the  size  and 
different  types  of  strategies  employed  with  respect 
to  positions  established  in  those  classes  not  subject 
to  position  limits  The  report  would  also  indicate 
whether  any  prot  lems  resulted  from  the  no  limit 
approach  and  pre  vide  any  other  information  that 
may  be  useful  in  ivaluating  the  effectiveness  of  the 
pilot  program. 

See  Letter  to  Mtchael  Walinskas.  Deputy 
Associate  Directci-.  Division  of  Market  Regulation. 
Conunission,  frod  Mary  Bender,  CBOE,  dated 
October  28,  1998  ("Amendment  No.  2"). 
Superseding  the  Index  criteria  set  forth  in 
Amendment  No.  l,  Amendment  No.  2  limited  the 
proposal  to  threelspeciric  broad-based  indexes. 
Specifically,  the  proposal  was  limited  to  options  on 
the  S*P  500  ( "SroC").  options  on  the  SAP  100 
("OEX").  and  options  on  the  Dow  Jones  Industrial 
Average  ("DIX").]Amendment  No.  2  also  clarined 
that  OEX  and  SPX  options  would  be  subject  to  a 
100,000  contract  reporting  threshold  requirement 
and  DPC  options,  1/lOth  the  size  of  a  full  value 
index  contract,  viould  be  subject  to  a  1  million 
contract  reporting  threshold  requirement. 
Amendment  No.  2  also  stated  that  the  contract 
thresholds,  wbicB  would  trigger  an  inquiry  into 
whether  additioinl  margin  should  be  imposed, 
were  beii>g  chanaed  to  100,000  contracts  for  OEX 
and  SPX  optionsland  1  million  contracts  for  D\X 
options. 

See  Letter  to  Michael  Walinskas.  Deputy 
Associate  Director,  Division  of  Market  Regulation, 
Commission,  frofi  Mary  Bender,  CBOE.  dated 
January  20.  1999j("Amendment  No.  3"). 
Amendment  No.  p  deleted  the  margin  review 
thresholds  propcsed  in  Amendment  No.  2. 
Amendment  No.  p  also  clarified  that  the 
elimination  of  position  limits  for  FLEX  broad-based 
index  options  w)l  apply  only  to  FLEX  options  on 
the  SPX.  OEX  an^  DJX.  and  not  to  all  broad-based 
index  options  as  (originally  proposed.  Furthermore. 
SPX.  OEX  and  D|X  FLEX  options  contracts  will  be 
subject  to  a  100,(  00  reporting  requirement,  and  DpC 
will  be  subject  tc  a  1  million  contract  reporting 
thresholds.  Lang  lage  was  also  added  to  reflect  that 
the  Exchange  hai  the  authority,  pursuant  to  CBOE 
Rule  12.10,  to  iiT  pose  additional  margin  upon  and 
account  maintaii  ling  an  underhedged  FLEX  SPX. 
OEX  or  DJX  optii  in  position.  Finally.  Amendment 


received  on  the  proposal.  ^  This  order 
approves  the  proposal,  as  amended. 

II.  Description 

CBOE  proposes  to  eliminate  position 
and  exercise  limits  for  certain  broad- 
based  index  options  on  a  two  year  pilot 
basis.  Specifically,  CBOE  proposes  to 
eliminate  position  and  exercise  limits 
for  SPX,  OEX,  and  DJX  options.^  The 
proposal  would  also  apply  to  FLEX 
broad-based  index  options  on  SPX, 
OEX,  and  DJX.  These  indexes  will  be 
subject  to  new  reporting  thresholds.' 
OEX,  SPX  and  all  FLEX  broad-based 
index  options  will  be  subject  to  a 
100,000  contract  reporting  requirement 
and  DJX  options,  which  are  1/lOth  the 
size  of  a  full  value  index  contract,  will 
be  subject  to  a  1  million  contract 
reporting  threshold.  These  reporting 
thresholds  reflect  an  increase  from  the 
current  levels  (i.e.,  45,000  for  SPX  and 
65,000  for  OEX).8  The  proposal  also 
reiterates  that  the  Exchange  has  the 
authority,  pursuant  to  CBOE  Rule  12.10. 
to  impose  additional  margin  as  it  deems 
necessary  upon  an  account  maintaining 
an  under-hedged  option  position  in 
SPX,  OEX.  DJX  or  FLEX  options  on 
these  indexes.  Finally,  three  months 
prior  to  completion  of  the  pilot  program, 
CBOE  will  provide  a  report  to  the 
Commission,  including  data  for  the  first 
eighteen  months  of  the  pilot.  The  report 
will  detail  the  size  and  different  types 
of  strategies  employed  with  respect  to 
positions  established  in  those  classes 
not  subject  to  position  limits.  The  report 
will  also  discuss  whether  any  problems 
resulted  from  the  no  limit  approach  and 
any  other  information  that  may  be 
useful  in  evaluating  the  effectiveness  of 
the  pilot  program. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 


No.  3  specified  that  that  CBOE  would  provide  a 
report  to  the  Commission  detailing  the  impact  of 
the  pilot  program  no  later  than  three  months  prior 
to  the  expiration  of  the  two  year  pilot  program, 
containing  certain  data  from  the  Tirst  eighteen 
mohth  period  of  the  pilot. 

'  See  Letter  to  Jonathan  G.  Katz.  Secretary, 
Commission.  &x)m  Katljryn  N.  Natale.  Deputy 
General  Counsel/Director  of  Compliance- Americas, 
Credit  Suisse  First  Boston,  dated  September  23. 
1998  ("CSFB  Letter").  CSFB  general  supported  the 
proposal. 

"The  current  position  limits  for  SPX,  OEX  and 
DJX  are  100,000  contracts,  150,000  contracts,  and 
1,000.000  contracts,  respectively.  See  CBOE  Rule 
24.4. 

'  Reporting  thresholds  are  the  contract  levels  at 
which  members  are  required  to  report  certain 
information  regarding  customer  positioiu  to  the 
Exchange. 

■Currently,  DJX  is  not  subject  to  an  index 
reporting  requirement.  Because  DJX  is  part  of  the 
proposal.  CBOE  is  imposing  new  reporting 
requirement  for  DJX  options. 


the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6  of  the  Act.^ 
Specifically,  the  Commission  believes 
the  proposed  rule  change  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

Position  limits  serve  as  a  regulatory 
tool  designed  to  address  potential 
manipulative  schemes  and  adverse 
market  impact  surrounding  the  use  of 
options.  In  the  past,  the  Commission  has 
stated  that: 

Since  the  inception  of  standardized 
options  trading,  the  options  exchanges  have 
had  rules  imposing  limits  on  the  aggregate 
number  of  options  contracts  that  a  member 
or  customer  could  hold  or  exercise.  These 
rules  are  intended  to  prevent  the 
establishment  of  options  positions  that  can 
be  used  or  might  create  incentives  to 
manipulate  or  disrupt  the  underlying  market 
so  as  to  benefit  the  options  position.  In 
particular,  position  and  exercise  limits  are 
designed  to  minimize  the  potential  for  mini- 
manipulations  and  for  comers  or  squeezes  of 
the  underlying  market.  In  addition  such 
limits  serve  to  reduce  the  fx)ssibility  for 
disruption  of  the  options  market  itself, 
especially  in  illiquid  options  classes.'° 

In  general,  the  Commission  has  taken 
a  gradual,  evolutionsuy  approach  toward 
expansion  of  position  and  exercise 
limits.'^  The  Commission  has  been 
careful  to  balance  two  competing 
concerns  when  considering  the 
appropriate  level  at  which  to  set  option 
position  and  exercise  limits.  The 
Commission  has  recognized  that  the 
limits  must  be  sufficient  to  prevent 
investors  from  disrupting  the  market  in 
the  component  securities  comprising 


»  See  15  U.S.C  78f(b).  In  approving  this  rule 
change,  the  conunission  notes  that  it  has  considered 
the  proposal's  impact  on  efficiency,  competition, 
and  capital  formation,  consistent  with  Section  3  of 
the  Act.  Id.  at  78c(f). 

•"Exchange  Act  Release  Nos.  39489  (December 
24,  1997).  63  FR  276  (January  5,  1998)  (SR-CBOE- 
97-11)  (order  approving  an  increase  in  OEX 
position  and  exercise  limits);  31330  (October  16, 
1992),  57  FR  48408  (October  23,  1992)  (SR-Amex- 
91-13)  (order  approving  an  increase  in  Institutional 
Index  Options  position  and  exercise  limits). 

"This  gradual  approach  to  increasing  position 
limits  is  evident  with  both  the  SPX  and  OEX.  See 
Exchange  Act  Release  Nos.  37676  (September  13, 
1996),  61  FR  49508  (September  20,  1996)  (order 
approving  SR-CBOE-96-01;  increasing  position 
limits  for  the  SPX  from  45,000  to  100,000 
contracts);  39789  (December  24,  1997),  63  FR  276 
(January  5, 1998)  (order  approving  SR-CBOE-97- 
11;  increasing  position  limits  for  the  OEX  from 
75,000  to  150,000  contracts). 
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the  indexes.  At  the  same  time,  the 
Commission  has  determined  that  limits 
must  not  be  established  at  levels  that  are 
so  low  as  to  discoiu-age  participation  in 
the  options  market  by  institutions  and 
other  investors  with  substantial  hedging 
needs  or  to  prevent  specialists  and 
market-makers  from  adequately  meeting 
their  obUgations  to  maintain  a  fair  and 
orderly  market. '^ 

The  Commission  has  carefully 
considered  the  CBOE's  proposal.  At  the 
outset,  the  Commission  notes  that  it  still 
believes  the  fundamental  purposes  of 
position  and  exercise  limits  are  being 
served  by  their  existence.  Nevertheless, 
the  Commission  believes  that  the 
current  experience  with  the  trading  of 
index  options  as  well  as  the  surveillance 
capabilities  of  the  CBOE  have  made  it 
permissible  to  consider  other,  less 
prophylactic  alternatives  to  regulating 
the  index  options  market  while  still 
ensuring  that  large  positions  in  such 
index  options  will  not  imduly  disrupt 
the  options  or  underlying  cash  markets. 
At  this  time,  the  Commission  believes 
that  it  is  appropriate  to  allow  for  an 
elimination  of  position  and  exercise 
limits  for  certain  broad-based  index 
options  on  a  two-year  pilot  basis. 

The  Commission  believes  that  an 
elimination  of  position  and  exercise 
hmits  for  certain  broad-based  index 
options  on  a  pilot  basis  is  appropriate 
for  several  reasons.  Overall,  the 
Commission  believes  that  the  pilot  will 
allow  the  CBOE  to  allocate  certain  of  its 
surveillance  resources  differently, 
focusing  on  enhanced  reporting  and 
surveillance  of  trading  to  detect 
potential  manipulation  and  risky 
positions  that  may  unduly  affect  the 
cash  market,  rather  than  focusing  on  the 
strict  enforcement  of  position  limits. 
Although  this  regulatory  approach 
deviates  from  the  current  structure  that 
has  been  in  place  since  the  beginning  of 
index  options  trading,  the  Commission 
believes  that  the  enhanced  reporting 
and  surveillance  CBOE  is  providing,  as 
well  as  the  fact  that  the  pilot  is  limited 
to  the  CBOE's  three  most  highly 
capitalized  and  actively  traded  index 
options,  provides  a  sound  basis  for 
approving  a  two  year  pilot  program 
eliminating  position  and  exercise  limits. 

The  Commission  notes  first  that  the 
proposal  is  limited  to  options  on  three 
broad-based  indexes,  the  SPX,  OEX, 
DJX,  and  FLEX  options  on  those 
indexes.  The  Commission  believes  that 
the  enormous  capitalization  of  and 
deep,  liquid  markets  for  the  underlying 
securities  contained  in  these  indexes 
significantly  reduces  concerns  regarding 


market  manipulation  or  disruption  in 
the  underlying  market. '^  Removing 
position  and  exercise  limits  for  these 
index  options  may  also  bring  additional 
depth  and  liquidity,  in  terms  of  both 
volume  and  open  interest,  to  the 
affected  index  options  classes  without 
significantly  increasing  concerns 
regarding  intermarket  manipulations  or 
disruptions  of  the  options  or  the 
underlying  securities. 

Second,  eliminating  position  and 
exercise  limits  for  these  specified 
indexes  should  better  serve  the  hedging 
needs  of  institutions  that  engage  in 
trading  strategies  different  from  those 
covered  under  the  index  hedge 
exemption  policy  (e.g.,  delta  hedges, 
OTC  vs.  listed  hedges).'*  Furthermore, 
eliminating  position  and  exercise  limits 
for  the  SPEX,  OEX  and  DJX  options  will 
alleviate  the  regulatory  burdens  related 
to  the  current  index  hedge  exemption, 
which  involves  a  daily  monitoring  of 
positions  and  reports  to  the  Exchange  at 
the  current  levels. 

Third,  the  Commission  beUeves  that 
financial  requirements  imposed  by 
CBOE  and  by  the  Commission 
adequately  address  concerns  that  a 
CBOE  member  or  its  customer  may  try 
to  maintain  an  inordinately  large 
unhedged  position  in  a  broad-based 
index  option.  Current  margin  and  risk- 
based  haircut  methodologies  serve  to 
limit  the  size  of  positions  maintained  by 
any  one  account  by  increasing  the 
margin  and/or  capital  that  a  member 
must  maintain  for  a  large  position  held 
by  itself  or  by  its  customer.'*  CBOE  also 


"SeeH.R.  No.  IFC-3,  96th  Cong.,  1st  Sess.  at 
189-91  (Comm.  Print  1978). 


>'SPX  is  a  capitalization-weighted  index 
composed  of  500  stocks  from  a  broad  range  of 
industries.  As  of  August  1998,  the  total  market 
capitalization  value  for  SPX  was  S8.5  trillion.  See 
Amendment  No.  1.  OEX  is  a  capitalization- 
weighted  index  comp>osed  of  100  stocks  from  a 
broad  range  of  industries.  As  of  August  1998,  the 
total  market  capitalization  value  for  OEX  was  S3.8 
trillion.  Id.  DJX  is  a  price-weighted  index  composed 
of  30  of  the  largest,  most  liquid  New  York  Stock 
Exchange-listed  stocks.  As  of  August  1998,  the  total 
market  capitalization  value  for  DPC  was  $2.2 
trillion.  Id. 

In  addition,  the  average  trading  volume  for  the 
underlying  components  of  these  indexes  for  the  six 
months  preceding  January  20, 1999,  demonstrates 
the  substantial  liquidity  of  the  index  components  as 
a  group.  The  average  trading  share  volume 
underlying  the  SPX  is  757.5  million  shares.  The 
average  trading  share  volume  underlying  the  OEX 
is  244.3  million  shares.  Finally,  the  average  trading 
share  volume  underlying  the  DJX  is  94.77  million 
shares.  Telephone  call  between  Patricia  Cerny, 
CBOE,  and  Christine  Richardson,  Commission,  on 
January  21,  1999. 

"CSFB  notes  that  many  institutional  traders 
conduct  substantial  hedging  activity  similar  to  that 
of  the  listed  options  market  in  other  markets  that 
are  not  restricted  by  position  and  exercise  limits, 
e.g.,  by  trading  off-shore  or  in  the  U.S.  treasury 
bond  futures  and  Eurodollar  futures  market.  See 
CSFB  Letter. 

"  Exchange  Act  Rule  15c3-l  requires  a  capital 
charge  equal  to  the  maximum  potential  loss  on  a 


has  the  authority  imder  its  rules  to 
impose  a  higher  margin  requirement 
upon  the  member  or  member 
organization  when  it  determines  a 
higher  requirement  is  warranted. 
Monitoring  accounts  maintaining  large 
positions  should  provide  the  Exchange 
with  the  information  necessary  to 
determine  whether  to  impose  additional 
margin  and/or  whether  to  assess  capital 
charges  upon  a  member  organization 
carrying  the  account.  In  addition,  the 
Commission's  net  capital  rule.  Rule 
15c3-l  under  the  Exchange  Act, 
imposes  a  capital  charge  on  members  to 
the  extent  of  any  margin  deficiency 
resulting  from  the  higher  margin 
requirement.  The  significant  increases 
in  unhedged  options  capital  charges 
resulting  from  the  September  1997 
adoption  of  risk-based  haircuts  and 
CBOE's  margin  requirements  applicable 
to  these  products  under  Exchange  rules 
serves  as  an  additional  form  of 
protection.'^  The  Commission  also 
notes  that  the  OCC  will  serve  as  the 
counter-party  guarantor  in  every 
exchange-traded  transaction. 

Fourm,  the  Commission  notes  that  the 
index  options  and  other  types  of  index- 
based  derivatives  (e.g.,  forwards  and 
swaps)  are  not  subject  to  position  euid 
exercise  limits  in  the  OTC  market.  The 
Commission  believes  that  eliminating 
position  and  exercise  limits  for  the  SPX, 
OEX,  and  DpC  options  on  a  two-year 
pilot  basis  will  better  allow  CBOE  to 
compete  with  the  OTC  market. 

Firth,  the  Commission  believes  that 
CBOE  has  adopted  important  enhanced 
surveillance  and  reporting  safeguards 
that  will  allow  it  to  detect  and  deter 
trading  abuses  arising  from  the 
elimination  of  position  and  exercise 
limits  for  SPX,  OEX,  DJX,  and  FLEX 
options  on  those  indexes.  These 
safeguards  will  also  allow  CBOE  to 
monitor  large  positions  in  order  to 
identify  instances  of  potential  risk  and 
to  assess  additional  margin  and/or 
capital  charges,  if  deemed  necessary. 
Specifically,  CBOE  will  subject  SPX, 
OEX  and  FLEX  options  on  those  indexes 
to  a  100,000  contract  hedge  reporting 
requirement,  and  DJX,  which  is  one- 
tenth  the  size  of  a  full  value  index 
contract,  and  FLEX  options  on  the  DJX 
will  be  subject  to  a  1  million  contract 


broker-dealer's  aggregate  index  position  over  a  -ft  - ) 
10%  market  move.  Exchange  margin  rules  require 
margin  on  naked  index  options  which  are  in  or  at- 
tbe-money  equal  to  a  15%  move  in  the  underlying 
index:  and  a  minimum  10%  charge  for  naked  out- 
of-the  money  contracts.  At  an  index  value  of  9,000 
this  approximates  to  a  $135,000  to  $90,000 
requirement  per  each  unhedged  contract. 

'•See  Exchange  Act  Release  No.  38248  (February 
6,  1997),  62  FR  6474  (February  12.  1997)(adopting 
Risk  Based  Haircuts),  and  CBOE  Rule  24.11 
Margins' 
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hedge  reporting  threshold.  ^^  Each 
member  or  mpmber  organization  that 
maintains  a  pbsition  on  the  same  side  of 
the  market  in  excess  of  these  contract 
thresholds  foi  its  own  account  of  for  the 
account  of  a  Customer  must  file  a  report 
that  includes]  but  is  not  limited  to,  data 
related  to  thejoption  position,  whether 
such  positionJ  is  hedged  and  if  so,  a 
description  ol  the  hedge.  If  applicable, 
the  report  mu|st  contain  information 
concerning  collateral  used  to  carry  the 
position.  Exchange  market  makers 
would  continue  to  be  exempt  from  this 
reporting  requirement.  Although  the 
new  reporting  thresholds  are  higher  for 
SPX  and  OEX,  the  new  levels  will 
enable  CBOElto  allocate  its  surveillance 
resources  on  those  accounts  maintaining 
larger,  potentially  riskier,  positions. 
CBOE  has  suljmitted  to  the  Commission 
a  detailed  de^ription  of  enhanced 
surveillance  Procedures  the  Exchange 
will  implement  in  order  to  monitor 
accounts  maintaining  large  positions. 
The  Commission  also  believes  that 
CBOE's  new  <  urveillance  procedures 
should  enabh )  the  Exchange  to  assess 
and  respond  I  o  market  concerns  at  an 
early  stage.  A  (though  it  is  inappropriate 
to  discuss  the  details  of  CBOE's 
enhanced  surveillance  program,  the 
Commission  :  lotes  that  these  enhanced 
procedures  v/eTe  critical  in  its 
determination  to  approve  the  proposed 
rule  change. 'f 

Finally,  tha  Commission  notes  the 
lack  of  any  discemible  problems  at 
existing  levels.  Although  it  is  difficult  to 
compare  a  market  with  position  limits 
and  one  withput.  the  Commission  notes 
that  the  lack  ^f  any  significant  problems 
at  existing  levels,  which  are  relatively 
high  for  thesg  three  index  options 
compared  to  pther  similar  products  does 
provide  som^  basis  for  going  forward 
with  the  CBOE's  proposal.  The 
Conrmiission  further  believes  that,  if 
problems  weie  to  occur  during  the  pilot 
period,  the  enhanced  market 
surveillance  of  large  positions  should 
help  CBOE  tq  take  the  appropriate 
action  in  ord*r  to  avoid  any 
manipulation  or  market  risk  concerns. 

With  regar(  I  to  the  elimination  of 
position  and  sxercise  limits  for  FLEX 
options  on  th|e  SPX,  OEX  and  DJX,  the 
Commission  |)elieves  that,  given  the  size 
and  sophistidated  nature  of  the  FLEX 
options  market  for  these  indexes,  along 


(00 


re  ment. 


"The  current 
and  OEX  are  45, 
respectively.  DP( 
reporting  requi 

'•Disclosure 
could  provide  mirket 
that  could  aid  pc  tential 
regulatory  detection 
activity. 


ledge  reporting  thresholds  for  SPX 
contracts  and  65,000  contracts, 
is  not  currently  subject  to  a 


specific  surveillance  procedures 
participants  with  information 
attempts  at  avoiding 
of  inappropriate  trading 


with  the  reporting  requirements, 
eliminating  position  and  exercise  limits 
for  FLEX  options  on  the  SPX,  OEX  and 
DJX  for  a  two-year  pilot  period  should 
not  substantially  increase  manipulative 
concerns. 

Notwithstanding  the  protections  that 
have  been  built  into  CBOE's  proposal, 
the  Commission  believes  a  prudent 
approach  is  warranted  with  respect  to 
the  elimination  of  position  limits  for 
these  indexes.  In  this  regard,  the 
Commission  cannot  rule  out  the 
potential  for  adverse  effects  on  the 
securities  markets  for  the  component 
securities  underlying  the  effected  broad- 
based  indexes.  To  address  this  concern, 
the  Commission  is  approving  the 
proposal  for  a  two-year  pilot  period  and 
limiting  the  proposal  to  SPX,  OEX,  DJX 
options,  and  FLEX  options  on  those 
indexes."  Furthermore,  three  months 
prior  to  the  end  of  the  pilot  program, 
CBOE  will  provide  the  Commission 
with  a  report  detailing  the  size  and 
different  types  of  strategies  employed 
with  respect  to  positions  established  in 
those  classes  not  subject  to  position 
limits.  In  addition,  the  report  will  note 
whether  any  problems  resulted  due  to 
the  no  limit  approach  and  any  other 
information  that  may  be  useful  in 
evaluating  the  effectiveness  of  the  pilot 
program.^"  The  Commission  expects 
that  CBOE  wall  take  prompt  action, 
including  timely  commimication  with 
the  Commission  and  other  marketplace 
self-regulatory  organizations  responsible 
for  oversight  of  trading  in  component 
stocks,  should  any  unanticipated 
adverse  market  effects  develop. 

The  Commission  finds  good  cause  to 
approve  Amendment  No.  1  to  the 
proposed  rule  filing  prior  to  the  thirtieth 
day  after  the  date  of  publication  of 
notice  of  filing  thereof  in  the  Federal 
Register.  Specifically,  by  restricting  the 
elimination  of  position  and  exercise 
limits  for  certain  broadbased  index 
options  to  a  two-year  pilot  period,  the 
proposed  rule  change  is  more  restrictive 
than  the  original  proposal,  which  was 
published  for  the  entire  twenty-one  day 
comment  period  and  generated  only  one 
response.^'  Amendment  No.  1  also 
stated  that  CBOE  will  provide  a  report 
to  the  Commission  three  months  prior  to 
the  end  of  the  pilot  period,^^  detailing 
any  resulting  problems,  as  well  as  the 
size  and  different  types  of  strategies 
employed  with  respect  to  positions 


'*  Cf.  Exchange  Act  Release  No.  30932  (September 
9,  1997).  62  FR  48683  (September  16,  1997)  (order 
approving  the  elimination  of  position  and  exercise 
limits  for  FLEX  equity  options  on  a  two  year  pilot 
basis). 

^See  Amendment  No.  1. 

21  See  CSFB  Letter. 

^  See  Amendment  No.  3. 


established  in  those  classes  of  options 
not  subject  to  position  limits.  This 
report  will  help  CBOE  and  the 
Commission  to  assess  the  effects  of 
eliminating  position  and  exercise  limits 
on  the  effected  index  options. 
Accordingly,  the  Commission  believes 
that  good  cause  exists,  consistent  with 
Sections  6(b)(5)  and  19(b)  of  the  Act  to 
approve  Amendment  No.  1  to  the 
proposed  rule  change  on  an  accelerated 
basis.23 

The  Commission  finds  good  cause  to 
approve  Amendment  No.  2  to  the 
proposed  rule  filing  prior  to  the  thirtieth 
day  after  the  date  of  publication  of 
notice  of  filing  thereof  in  the  Federal 
Register.  Specifically,  Amendment  No. 
2  limited  the  proposal  to  three  specific 
broad-based  indexes — SPX,  OEX,  and 
DJX  options.  By  restricting  the 
elimination  of  position  and  exercise 
limits  to  SPX,  OEX,  and  DJX  options, 
the  proposed  rule  change  is  more 
restrictive  than  the  original  proposal, 
which  was  published  for  the  entire 
twenty-one  day  comment  period  and 
generated  only  one  response. 2* 
Amendment  No.  2  also  imposed  new 
reporting  thresholds  on  members 
holding  large  positions  in  the  effected 
options.  These  reporting  requirements 
vfill  better  enable  CBOE  to  detect  and 
deter  trading  abuses  arising  from  the 
elimination  of  position  and  exercise 
limits.  In  addition,  the  Commission  - 
notes  that  CBOE's  proposal  reiterates 
the  Exchange's  ability  to  impose  margin 
and/or  assess  capital  charges  an 
important  safeguard  to  address  concerns 
regarding  potential  manipulation  or 
other  market  disruptions.  Accordingly, 
the  Commission  believes  that  good 
cause  exists,  consistent  with  Sections 
6(b)(5)  and  19(b)  of  the  Act  to  approve 
Amendment  No.  2  to  the  proposed  rule 
change  on  an  accelerated  basis. 

The  Commission  finds  good  cause  to 
approve  Amendment  No.  3  to  the 
proposed  rule  filing  prior  to  the  thirtieth 
day  after  the  date  of  publication  of 
notice  of  filing  thereof  in  the  Federal 
Register.  Specifically,  the  Commission 
believes  that  deleting  the  proposed 
margin  review  thresholds  of  100,000 
contracts  for  SPX  and  OEX  and  1 
million  for  DJX  is  appropriate  to  avoid 
possible  a  misinterpretation  that  the 


"The  Commission  notes  that  Amendment  No.  1 
also  limited  the  proposal  to  all  broad-based  indexes 
meeting  the  following  criteria:  (1)  a  total 
capitalization  of  at  least  S2  trillion  or  (2)  an  average 
capitalization  of  at  least  SI  5  billion.  Although  this 
provision  narrowed  the  application  of  the  proposed 
rule  change,  at  the  request  of  the  Commission, 
CBOE  filed  Amendment  No.  2  which  replaced  this 
provision  and  further  narrowed  application  of  the 
proposed  rule  change  to  SPX,  OEX,  and  DJX 
options. 

"  See  CSFB  Letter. 
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Exchange  may  only  impose  additional 
margin  under  CBOE  Rule  12.10  when 
these  thresholds  are  reached. 
Amendment  No.  3  clarifies  that  the 
Exchange  may  impose  additional 
margin  as  it  deems  necessary.  The 
Commission  also  believes  that 
narrowing  the  elimination  of  position 
and  exercise  limits  to  FLEX  options  on 
the  SPX,  OEX,  and  DJX,  rather  than  all 
FLEX  broad-based  index  options  is 
appropriate  because  it  is  more 
restrictive  than  the  original  proposal 
and  it  will  allow  the  Exchange  to  focus 
initially  on  a  smaller  number  of 
accounts  maintaining  positions  in  FLEX 
SPX.  OEX  and  DJX  options.  Amendment 
No.  3  also  appropriately  clarifies  when 
the  CBOE  will  provide  the  Commission 
with  a  report  concerning  the  impact  of 
the  pilot  program.  Accordingly,  the 
Commission  believes  that  good  cause 
exists,  consistent  with  Sections  6(b)(5) 
and  19(b)  of  the  Act  to  approve 
Amendment  No.  3  to  the  proposed  rule 
change  on  an  accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendments  No. 
1,  2  and  3,  including  whether  the 
proposal  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  v^ith  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  vnth  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspecting  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-98-23  and  should  be 
submitted  by  February  22, 1999. 

V.  Conclusion 

It  is  therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.^*  that  the 
proposed  rule  change  (SR-CBOE-98- 
23)  is  approved,  as  amended,  on  a  two- 
year  pilot  basis  until  January  22,  2001. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. *8 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  99-2251  Filed  1-29-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40973;  File  No.  SR-CBOE- 
98-65] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Chicago  Board  Options  Exchange,  inc. 
Relating  to  Exchange  Fees  for  CBOT 
Exercisers. 

January  25, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
30, 1998,  the  Chicago  Board  Options 
Exchange,  hic.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  January  13,  1999,  the  Exchange 
submitted  Amendment  No.  1  to  the 
proposed  rule  change. '  The  Commission 
is  pubhshing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  person. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  certain 
fees  so  that  these  fees  are  charged  to 
Chicago  Board  of  Trade  ("CBOT") 
exercise  members  of  CBOE  in  the  same 
manner  that  they  are  charged  to  other 
CBOE  members.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  CBOE  and  at  the 
Commission. 


"  15  U.S.C.  78s(b)(2). 


»«17  CFR  200.30-3(8  )(1 2). 

>  17  U.S.C.  788(b)(1). 

M7  CFR  240.1913-4. 

'  See  letter  from  Arthur  B.  Reinstein,  Assistant 
General  Counsel,  CBOE,  to  Richard  Strasser. 
Assistant  Director,  SEC,  dated  January  12,  1999. 
("Amendment  No.  1").  In  Amendment  No.  1,  CBOE 
described  the  amount  of  CBOE  dues  and  the 
technology  fee  which  the  rule  change  imposes  on 
CBOT  Exercisers.  Additionally,  CBOE  summarized 
the  fee  waiver  provisions  of  CBOE  Rule  3.16(c)  and 
the  Agreement  entered  into  on  September  1, 1992, 
between  the  Chicago  Board  of  Trade  and  CBOE. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statement 
may  be  examined  at  the  places  specified 
in  Item  fV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  proposed  rule 
change  is  to  amend  certain  fees  so  that 
these  fees  are  charged  to  CBOE  members 
that  are  also  members  of  the  CBOT 
("CBOT  Exercisers")  in  the  same 
manner  they  are  charged  to  the  other 
CBOE  members. 

Article  Five(b)  of  the  CBOE  Certificate 
of  Incorporation  provides  that: 

[Elvery  present  and  future  member  of  the 
(the  Board  of  Trade  of  the  City  of  Chicago] 
who  applies  for  membership  in  the  |CBOE] 
and  who  otherwise  qualifies  qualifies  shall, 
so  long  as  he  remains  a  member  of  said  Board 
of  Trade,  be  entitled  to  be  a  member  of  the 
[CBOE]  notwithstanding  any  such  limitation 
on  the  number  of  members  and  without  the 
necessity  of  acquiring  such  meml)ership  for 
consideration  or  value  from  the  (CBOE),  its 
members,  or  elsewhere.  Members  of  the 
[CBOE]  admitted  pursuant  to  this  paragraph 
(b)  shall,  as  a  condition  of  membership  in  the 
[CBOE],  be  subject  to  fees,  dues,  assessments 
and  other  like  charges,  and  shall  otherwise  be 
vested  with  all  rights  and  privileges  and 
subject  to  all  obligations  of  membership,  as 
provided  in  the  by-laws. 

CBOE  Rule  3.16(c)  further  provides  that 
for  the  purpose  of  entitlement  to 
membership  on  the  CBOE  in  accordance 
with  Article  Fifth(b),  the  term  "member 
of  the  Board  of  Trade  of  the  City  of 
Chicago"  is  interpreted  to  mean  an 
individual  who  is  either  an  "Eligible 
CBOT  Full  Member"  or  an  "Eligible 
CBOT  Full  Member  Delegate  "  as  those 
terms  are  defined  in  the  Agreement 
entered  into  on  September  1, 1992, 
between  CBOT  and  CBOE  ("1992 
Agreement"),  and  shall  not  mean  any 
other  person. 

On  February  12, 1988,  CBOE  and 
CBOT  entered  into  a  Joint  Venture 
Agreement  ("JV  Agreement").  The  JV 
Agreement  provided,  among  other 
things,  that  the  CBOE  would  waive  dues 
in  a  given  quarter  for  CBOT  Exercisers 
who  made  no  trades  in  CBOE  contracts 
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for  the  immediate  previous  quarter  and 
that  the  access/exerciser  fee  for  CBOT 
Exercisers  wduld  be  zero  for  the 
duration  of  tt  le  joint  venture.  The  JV 
Agreement  terminated  on  December  29, 

1998.  As  a  reiuU,  CBOE  dues  will  no 
longer  be  wa^ed  for  CBOT  Exercisers 
who  make  nd  trades  in  CBOE  contracts 
in  the  immeqiate  previous  quarter,  and 
all  CBOT  Exgrcisers  will  be  charged 
CBOE  dues  t(^  the  same  extent  that  other 
CBOE  members  are  charged  CBOE  dues. 
Accordingly,  each  person  who  is  an 
effective  CBQT  Exerciser  member  of 
CBOE  at  the  ind  of  the  first  business 
day  of  a  calendar  quarter  will  be 
charged  the  applicable  CBOE  dues  for 
that  quarter.*' 

Similarly,  ihe  CBOE  technology  fee 
will  no  longer  be  waived  for  CBC)T 
Exercisers  woo  make  no  trades  in  CBOE 
contracts  in  the  immediate  previous 
month.  As  a^sult,  each  person  who  is 
an  effective  GBOT  Exerciser  member  of 
CBOE  at  the  f  nd  of  the  first  business 
day  of  a  month  will  be  charged  the 
technology  fqe  for  that  month.*  CBOE 
began  assessihg  dues  and  the  technology 
fee  to  CBOT  Exercisers  on  January  4, 

1999.  I 

Due  to  the  termination  of  the  JV 
Agreement,  the  CBOE  membership 
application  imes  will  also  no  longer  be 
waived  for  CBOT  Exercisers. 
Accordingly  .jcommencing  on  December 
29,  1998,  each  CBOT  Exerciser 
membership  Applicant  will  be  charged 
CBOE  membership  application  fees  to 
the  same  extant  that  other  CBOE 
membership  applicants  are  charged 
CBOE  membership  application  fees. 
These  membf  rship  application  fees 
include,  but  ^  not  limited  to,  the 
$2,000  fee  foi  new  membership 
applicants  and  the  $100  renewal/change 
of  status  fee.  These  amendments  to 
CBOE's  membership  application  fees 
will  be  incorporated  into  CBOE's 
Membership  Fee  Circular. 

Prior  to  th^  JV  Agreement,  CBOT 
Exerciser  applicants  were  charged  a 
$500  CBOT  Exerciser  application  fee. 
Because  CBOTT  Exerciser  applicants  will 
now  be  charged  the  same  membership 
application  fres  as  other  CBOE 
membership  applicants,  the  $500  CBOT 
Exerciser  api^lication  fee  will  be 
eliminated. 


*  Amendment  No.  1  states  that  CBOE  dues  are 
currently  S625.00  per  quarter,  subject  to  a  25% 
discount  if  CBO^  average  daily  volume  on  a  fiscal 
year-to-date  basi$  ("AOV")  is  betv^een  800,001- 
850,000  contract*,  a  50%  discount  if  CBOE  ADV  is 
between  850,001-875,000  contracts,  a  75% 
discount  ifCBOQ  ADV  is  between  875.001-900,000 
contracts,  and  a  (00%  discount  if  CBOE  ADV 
exceeds  900,000  contracts.  See  note  3.  supra. 

'  According  to  Amendment  No.  1,  the  technology 
fee  is  $200.00  a  itionth.  See  note  3,  supra. 


The  Exchange  believes  that  it  is 
appropriate  to  charge  CBOT  Exerciser 
applicants  the  same  membership 
application  fees  as  other  CBOE 
membership  applicants  because  CBOT 
Exerciser  applications  require  the  same 
staff  resources  and  effort  to  process  as 
applications  submitted  by  other  CBOE 
membership  applicants.  Finally,  it 
should  be  noted  that  this  rule  filing  is 
not  intended  to  affect  the  fee  waiver 
provisions  that  are  set  forth  in  the  1992 
Agreement  and  Rule  3.16(c).s 

2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b) '  of  the  Act  in  general  and 
furthers  the  objectives  of  Section 
6(b)(4)  *  in  particular,  in  that  it  is 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  CBOE  members.^ 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
not  received  written  comments  on  the 
proposed  rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change,  which 
estabhshes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  ^°  and 
subparagraph  (e)(2)  of  Rule  19b— 4 
thereimder.'^  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 


"Amendment  No.  1  explains  that  Rule  3.16(c) 
and  the  1992  Agreement  provide  for  CBOE  to  waive 
all  membership  dues,  fees,  and  other  charges  and 
all  qualification  requirements,  other  than  those 
imposed  by  law,  in  order  to  permit  Eligible  CBOT 
Full  Members  and  Eligible  CBOT  Full  Member 
Delegates  to  participate  in  certain  CBOE  offers, 
distributions,  and  redemptions  defined  by  the  1992 
Agreement.  See  note  3,  supra. 

'15U.S.C78f(b). 

•15U.S.C.  78f(b)(4). 

*  In  reviewing  the  proposed  rule  change,  the 
Commission  considered  its  impact  on  eRiciency, 
competition,  and  capital  formation.  IS  U.S.C  78c(f). 

">15U.S.C78s(b)(3)(A). 

"17  CFR  240.19b--((e)(2]. 


or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-98-55  and  should  be 
submitted  by  February  22, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 
[FR  Doc.  99-2297  Filed  1-29-99;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40971;  File  No.  SR-CBOE- 
9S-11) 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  2  to  the  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  Adjustments  in  Market 
Maker  Equity 

January  25, 1999. 

I.  Introduction 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act" 
or  "Exchange  Act")  >  and  Rule  19b-4 
thereunder,^  the  Chicago  Board  Options 
Exchange,  hic.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 


>'CFR20O.3O-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-». 


Federal  Register /Vol.  64,  No.  20 /Monday.  February  1,  1999 /Notices 


4917 


Conunission  ("SEC"  or  "Commission") 
a  proposal  to  amend  CBOE  Rule  12.3, 
"Margin  Requirements"  by  adopting 
Interpretation  and  Policy  .06,  which 
will  allow  a  clearing  broker  to  adjust  the 
equity  in  the  account  of  a  market  maker 
whose  net  liquidating  equity  is  in  deficit 
and  permit  the  clearing  broker  to  extend 
credit  for  opening  transactions. 
Specifically,  Interpretation  and  Policy 
.06  will  allow  a  clearing  broker  to  adjust 
the  equity  in  the  account  of  a  market 
maker  whose  account  is  in  deficit 
because  the  dissemination  of  the  last 
sale  price  of  a  stock  after  the  options 
close  at  3:02  p.m.^  has  resulted  in  a 
discrepancy  between  the  last  sale  price 
of  the  stock  and  the  closing  quotes  and 
last  sale  price  of  the  overlying  options 
series.  Under  these  circumstances. 
Interpretation  and  Policy  .06  will  permit 
the  clearing  broker  to  recalculate  the 
value  of  the  options  position  in  the 
market  maker's  account  to  reflect  the 
movement  in  the  price  of  the  underlying 
stock. 

On  May  7, 1998,  the  CBOE  filed 
Amendment  No.  1  to  the  proposal.*  On 
August  18,  1998,  the  CBOE  filed 
Amendment  No.  2  to  the  proposal.'  In 
Amendment  No.  2,  the  CBOE  indicated 
that  without  the  adjustment  permitted 
under  the  proposal,  Exchange  Act  Rule 
15c3-l  would  prohibit  a  clearing  firm 
from  extending  credit  to  a  market  maker 
whose  account  is  in  deficit  and  would 
require  the  clearing  firm  to  take  steps  to 
liquidate  the  positions  in  the  market 
maker's  account.*  In  addition,  the  CBOE 
represented  that  the  Exchange  would 
ascertain  at  the  end  of  the  business  day 
following  the  adjustment  whether  any 
market  maker  whose  equity  was 
adjusted  pursuant  to  Interpretation  and 
Policy  .06  continued  to  experience 


'  All  lime  references  are  in  Central  Time. 

<  See  Letter  from  Timothy  H.  Thompson,  Director, 
Regulatory  Affairs,  Legal  Department,  CBOE,  to 
Yvonne  Fraticelli.  Division  of  Market  Regulation 
("Division"),  Commission,  dated  May  6, 199B 
("Amendment  No.  1").  Amendment  No.  1  made 
technical  revisions  to  the  proposal,  deleted  an 
incorrect  reference  to  Regulation  X  of  the  Board  of 
Governors  of  the  Federal  Reserve  System,  and 
explained  the  circumstances  under  which  it  might 
be  necessary  for  a  clearing  broker  to  adjust  a  market 
maker's  account  equity. 

'  See  Letter  from  Timothy  H.  Thompson,  Director, 
Regulatory  ARairs,  Legal  Department,  CBOE,  to 
Yvonne  Fraticelli,  Division,  Commission,  dated 
August  18, 1998  ("Amendment  No.  2"). 

*  Subsequent  to  the  filing  of  this  proposal,  the 
Division  has  granted  the  CBOE's  request  for  a  no- 
action  position  with  regard  to  the  application  of 
SEC  Rule  lSc3-l(c)(2)(x)(D)  under  the 
circumstances  described  in  the  proposal.  See  Letter 
from  Michael  A.  Macchiaroli,  Associate  Director, 
Division,  Commission,  to  Richard  Lewandowski, 
Vice  President,  Department  of  Financial  and  Sales 
Practice  Compliance,  Regulatory  Division,  CBOE, 
dated  January  19, 1999  ("January  19  Letter").  The 
CBOE's  request  for  no-action  relief  and  the 
Division's  response  are  attached  as  Exhibit  A. 


difficulty  in  maintaining  positive  equity 
in  its  account.' 

Notice  of  the  proposed  rule  change 
and  Amendment  No.  1  to  the  proposed 
rule  change  was  published  for  comment 
in  the  Federal  Register  on  May  28, 
1998.*  The  Commission  received  no 
comments  regarding  the  proposal.  This 
notice  and  order  soficits  comments  on 
Amendment  No.  2  to  the  proposal  from 
interested  persons  and  approves  the 
proposed  rule  change,  as  amended. 

II.  Description  of  the  Proposal 

CBOE  Rule  12.3(fl(3)(C)(3)  prohibits  a 
clearing  firm  from  extending  credit  to  a 
market  maker  for  opening  transactions 
when  the  market  maker's  account  fails 
to  maintain  positive  net  liquidating 
equity.^  In  addition.  Exchange  Act  Rule 
15c3-l(c)(2)(x)(D)  prohibits  a  clearing 
broker  from  extending  credit  to  a 
specialist  whose  market  maker  account 
is  in  deficit  and  would  require  the 
clearing  broker  to  take  steps  to  liquidate 
existing  positions  in  the  market  maker 
accoimt.^o  The  Commission  has  taken  a 
no-action  position  with  regard  to  the 
application  of  Exchange  Act  Rule  15c3- 
l(c)(2)(x)(D)  imder  the  circumstances 
described  in  the  proposal." 

The  CBOE  proposes  to  add 
Interpretation  and  Policy  .06  to  CBOE 
Rule  12.3  to  permit  a  clearing  broker  to 
adjust  the  equity  in  the  account  of  a 
market  maker  whose  net  liquidating 
equity  is  in  deficit  and  allow  the 
clearing  broker  to  extend  credit  for 
opening  transactions.  Specifically, 
Interpretation  and  Policy  .06  will  allow 
a  clearing  broker  to  adjust  the  equity  in 
the  account  of  a  market  maker  whose 
account  is  in  deficit  because  the 
dissemination  of  the  last  sale  price  of  a 
stock  after  the  options  close  at  3:02  p.m. 
has  resulted  in  a  discrepancy  between 
the  last  sale  price  of  the  stock  and  the 
closing  quotes  and  last  sale  price  of  the 


'  See  Amendment  No.  2,  supra  note  5. 

"  See  Securities  Exchange  Act  Release  No.  40015 
(May  20,  1998),  63  FR  29274. 

oSpecirically.  CBOE  Rule  12. 3(0(31(0(3)  states 
that  on  any  day  when  a  market  maker  does  not 
maintain  positive  net  liquidating  equity  is  his  or  her 
account(s),  the  carrying  member  must  request 
additional  equity  at  least  equal  to  the  deficit  and 
may  not  extend  further  credit  in  the  account(s)  until 
the  account(s)  maintains  a  positive  net  liquidating 
equity.  If  the  market  maker  fails  to  meet  the  call  for 
additional  equity,  the  carrying  member  should 
promptly  take  steps  to  liquidate  the  positions  in  the 
account(s). 

loSpeciHcally,  Exchange  Act  Rule  15c3- 
l(c)(2)(x)(D)  prohibits  a  broker  or  dealer 
guaranteeing,  endorsing,  or  carrying  listed  options 
transactions  in  a  specialist's  market  maker  account 
from  extending  any  further  credit  if  at  any  time 
there  is  a  liquidating  deficit  in  the  account.  Among 
other  things,  the  broker  or  dealer  also  must  take 
steps  to  liquidate  promptly  existing  positions  in  the 
account. 

^'  See  January  19  Letter,  si^pra  note  6. 


overlying  options  series.  Under  these 
circumstances.  Interpretation  and  Policy 
.06  will  permit  the  clearing  broker  to 
recalculate  the  value  of  the  options 
position  in  the  market  maker's  account 
to  reflect  the  movement  in  the  price  of 
the  underlying  stock. 

According  to  the  CBOE,  the  closing 
price  for  a  stock  may  be  disseminated 
after  3:02  p.m.  when  news  aimounced 
near  the  close  of  trading  results  in  heavy 
trading  in  the  stock  and  a  late  trade 
tape.  Under  these  circumstances,  the 
last  sale  price  for  the  stock  may 
incorporate  information  that  is  not 
reflected  in  the  closing  price  for  the 
overlying  options.  As  a  result,  the 
closing  price  of  the  underlying  stock 
may  be  out  of  Une  with  the  closing 
quotes  and  last  sale  price  of  the 
overlying  options  series." 

The  discrepancy  between  the  closing 
prices  of  the  underlying  stock  and  the 
overlying  options  series  may  result  in 
deficit  equity  in  the  account  of  an 
options  market  maker. '^  As  noted 
above,  CBOE  Rule  12.3(f)(3)(C)(3) 
requires  a  clearing  broker  to  request 
additional  equity  on  any  business  day 
when  a  market  maker  does  not  maintain 
positive  net  liquidating  equity  and 
prohibits  a  clearing  broker  from 
extending  additional  credit  to  a  market 
maker  when  the  market  maker's  accoimt 
is  in  deficit.  Interpretation  and  Policy 
.06  will  permit  a  clearing  broker  to 
adjust  the  market  maker's  equity  when 
the  late  dissemination  of  the  closing 
price  for  a  stock  results  in  a  discrepancy 
between  the  closing  price  of  the  stock 
and  the  closing  quotes  and  last  sale 
price  of  the  overlying  options.'*  If  the 
adjustment  eliminates  the  deficit  in  the 
market  maker's  account,  the  clearing 
broker  may  extend  credit  to  the  market 
maker  for  opening  transactions. 


''In  1997.  the  CBOE  and  the  other  options 
exchanges  changed  the  closing  time  for  trading 
equity  options  and  certain  narrow-based  index 
options  from  3:10  p.m.  to  3:02  p.m.  See  e.g.. 
Securities  Exchange  Act  Release  No.  3BS43  (May 
14,  1997).  62  FR  28082  (May  22,  1997)  (order 
approving  File  No.  SR-CBOE-96-71).  According  to 
the  CBOE,  this  pricing  discrepancy  rarely  arose 
when  the  options  markets  closed  at  3:10  p.m. 
because  final  stock  prices  generally  were 
disseminated  by  the  time  the  options  markets 
closed,  thereby  allowing  options  market  makers  to 
adjust  their  quotes  to  reflect  the  last  sale  price  of 
the  underlying  stock. 

"According  to  the  CBOE,  this  deficit  equity 
condition  may  occur  even  though  the  market  maker 
is  hedged  in  terms  of  market  risk. 

"To  adjust  the  market  maker's  equity,  the 
clearing  broker  will  recalculate  the  value  of  the 
options  position  to  reflect  the  price  movement  of 
the  underlying  stock.  In  recalculating  the  value  of 
the  options  position,  the  clearing  broker  will  use 
the  same  methodology  as  that  used  by  the  Options 
Clearing  Corporation  to  reprice  the  options 
assuming  diH'erent  prices  for  the  umlerlying 
securities.  See  January  19  Letter,  supra  note  6. 
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Interpretation  and  Policy  .06  requires 
the  clearing  liroker  to  document  any 
adjustment  tq  a  market  maker's  equity 
and  file  it  wi^  the  CBOE's  Department 
of  Financial  and  Sales  Practice 
Compliance  ("Department").  The 
clearing  broker  should  file  the 
adjustment  vstith  the  Department  before 
the  next  day'i  opening,  but  in  any  case 
before  the  clewing  broker  extends  credit 
to  the  market  I  maker  for  opening 
transactions.  The  Department  must 
approve  any  adjustment  before  the 
clearing  broker  may  finance  opening 
trades.  All  information  regarding  the 
adjustments  iiust  be  retained  by  the 
clearing  broker  and  by  the  CBOE.  In 
addition,  the  CBOE  will  ascertain  at  the 
end  of  the  business  day  following  the 
adjustment  Whether  any  market  maker 
whose  equity  was  adjusted  pursuant  to 
Interpretation  and  Policy  .06  continues 
to  experience!  difficulty  in  maintaining 
positive  equity  in  his  or  her  account.  ^^ 
If  a  market  maker  fails  to  maintain 
positive  equiiy  in  its  account  at  the  end 
of  the  business  day  following  the 
adjustment,  the  requirements  of 
Exchange  Aci  Rule  15c3-l(c)(2)(x)(D) 
and  CBOE  Rvjle  12.3(f)(3)(C)(3)  will 
apply  to  the  i  ccount.'^  The  CBOE 
estimates  tha  the  pricing  discrepancy 
described  in  nterpretation  and  Policy 
.06  occurs,  00  average,  approximately 
once  each  quwter.*^ 

in.  Discussioki 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  an  i,  in  particular,  with  the 
requirements!  of  section  6(b)  of  the 
Act.^'  Specifically,  the  Commission 
finds  that  the  proposal  is  consistent 
with  the  Sect  ion  6(b)(5)  requirements 
that  the  rules  of  an  exchange  be 
designed  to  rsmove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 


open  market 

system,  and, 

investors  anc 

CBOE  RuU 


md  a  national  market 
n  general,  to  protect 
the  public  interest.'® 
12.3(f)(3)(C)(3)  requires  a 


clearing  brok  er  carrying  a  market 


"  See  Amendifient 

'•Telephone 
Thompson.  Director 
Department,  C 
President,  Deparlmi 
Practice  Complis  nee 
and  Yvonne  Frat(ceit 
Commission,  on 
Conversation"). 

"See  January 

'•15U.S.C. 

"In  approvini 
considered  the 
efficiency,  compfetii 
U.S.C.  78c(f). 


No.  2,  supro  note  5. 
c  snversation  among  Timothy  H. 
Regulatory  Affairs.  Legal 
Richard  Lewandowski.  Vice 
ent  of  Financial  and  Sales 
Regulatory  Division,  CBOE. 
i.  Special  Counsel,  Division, 
lanuary  20,  1999  ("January  20 

20  Conversation,  supra  note  16. 

the  rule,  the  Commission  has 
proposed  rule's  impact  on 

ition.  and  capital  formatioa  15 


maker's  account  to  call  for  additional 
equity  on  any  business  day  on  which 
the  market  maker's  account  fails  to 
maintain  positive  net  liquidating  equity. 
In  addition,  that  rule  prohibits  a 
clearing  broker  from  extending 
additional  credit  to  a  market  maker 
whose  account  does  not  maintain 
positive  net  liquidating  equity  and 
requires  the  clearing  broker  to  take  steps 
to  liquidate  the  market  maker's  accoimt 
if  the  market  maker  fails  to  satisfy  the 
clearing  broker's  call  for  additional 
equity.  Interpretation  and  Policy  .06 
will  allow  a  clearing  broker  to  adjust  the 
equity  in  the  account  of  a  market  maker 
whose  accoimt  is  in  deficit  because  the 
last  sale  price  of  a  stock  is  disseminated 
after  the  overlying  options  cease  trading 
at  3:03  p.m..  resulting  in  a  discrepancy 
between  the  last  sale  price  of  a  stock 
and  the  closing  quotations  and  last  sale 
price  of  the  overlying  options.  The 
adjustments  will  permit  the  clearing 
broker  to  extend  credit  to  the  market 
maker  for  opening  transactions. 

The  Commission  believes  that  it  is 
appropriate  for  the  CBOE  to  adopt 
Interpretation  and  Policy  .06.  In  this 
regard,  the  Commission  notes  that 
Interpretation  and  Policy  .06  will  allow 
a  clearing  broker  to  adjust  the  equity  of 
a  market  maker  whose  account  is  in 
deficit  only  in  the  limited  circumstances 
described  in  Interpretation  and  Policy 
.06,  i.e..  when  a  market  maker's  accoimt 
hquidates  to  a  deficit  because  the  last 
sale  price  of  a  stock  is  disseminated 
after  the  overlying  options  cease  trading 
and  the  late  dissemination  of  the  closing 
stock  price  results  in  a  discrepancy 
between  the  closing  stock  price  and  the 
closing  quotations  and  last  sale  price  of 
the  overlying  options.  In  such  narrow 
instances,  the  adjusted  equity  should 
provide  a  more  accurate  picture  of  the 
market  maker's  financial  condition  than 
would  be  provided  by  using  last  sale 
numbers  for  the  options  in  the  market 
maker's  account  (at  last  with  respect  to 
those  options).  By  allowing  the  clearing 
broker  to  extend  credit  for  opening 
transactions  under  these  limited 
circumstances.  Interpretation  and  Policy 
.06  will  permit  the  market  maker  to 
continue  to  operate  with  CBOE 
12.3(f)(3)(C)(3)  otherwise  would  require 
the  clearing  broker  to  take  steps  to 
Uquidate  the  positions  in  the  market 
maker's  account  unless  the  market 
maker  provided  additional  equity. 

The  Commission  notes  that  the 
proposal  contains  several  safeguards 
that  should  help  to  ensure  appropriate 
use  of  the  extension  of  credit  permitted 
under  Interpretation  and  Policy  .06. 
Specifically,  Interpretation  and  Policy 
.06  requires  a  clearing  broker  to 
document  and  file  with  the  CBOE  any 


adjustment  to  a  market  maker's  equity 
prior  to  the  next  day's  opening,  or  at 
least  before  the  firm  may  extend  credit 
for  opening  transactions.  Accordingly, 
the  CBOE  must  approve  the  adjustment 
before  a  clearing  broker  may  finance 
opening  transactions.  The  clearing 
broker  and  the  CBOE  must  retain  all 
information  regarding  the  adjustments. 
In  additions,  at  the  end  of  the  business 
day  following  the  adjustment,  the  CBOE 
will  determine  whether  any  market 
maker  whose  account  was  adjusted 
pursuant  to  Interpretation  and  Policy 
.06  continues  to  experience  difficulty  in 
maintaining  positive  equity  in  its 
account. 2°  If  the  market  maker  fails  to 
maintain  positive  equity  in  its  account 
at  the  end  of  the  business  day  following 
the  adjustment,  the  requirements  of 
Exchange  Act  Rule  15c3-l(c)(2)(x)(D) 
and  CBOE  Rule  12.3(f)(3)(C)(3),  which 
would  prohibit  the  clearing  broker  fi-om 
extending  additional  credit  to  the 
market  maker  and  require  the 
liquidation  of  positions  in  the  market 
maker's  account,  will  apply  to  the 
account.^'  These  procedures  should 
help  to  ensure  that  CBOE  market  makers 
experiencing  financial  difficulties  are 
monitored  closely  and  are  not  permitted 
to  continue  to  obtain  credit  from 
clearing  firms  if  their  financial 
difficulties  appear  to  be  chronic. 

Finally,  the  Commission  notes  that 
the  adjustment  permitted  under 
Interpretation  and  Policy  .06  should 
occur  infrequently.  In  this  regard,  the 
CBOE  has  estimated  that  the  pricing 
discrepancy  described  in  Interpretation 
and  Policy  .06  occurs,  on  average, 
approximately  once  each  quarter.22  The 
Commission  expects  that  should  this 
issue  arise  more  frequently  than  the 
average  in  two  consecutive  quarters  that 
the  CBOE  will  advise  the  Commission 
staff  and  consider  whether  the 
adjustment  should  be  discontinued  or 
limited. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  of  the 
amendment  in  the  Federal  Register.  As 
discussed  above.  Amendment  No.  2 
clarifies  the  CBOE's  reasons  for 
adopting  Interpretation  and  Policy  .06 
and  indicates  that  the  CBOE  will 
determine  at  the  end  of  the  business  day 
followring  an  adjustment  whether  a 
market  maker  whose  account  equity  was 
adjusted  pursuant  to  Interpretation  and 
Policy  .06  continues  to  experience 
difficulties  in  maintaining  positive 


^See  Amendment  No.,  supra  note  5. 

'>  See  January  20  Conversation,  supra  note  16. 

>2  See  January  20  Conservation,  supra  note  16. 
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equity  in  its  account.  The  Amendment 
does  not  raise  new  regulatory  issues. 
Accordingly,  the  Commission  believes  it 
is  consistent  with  sections  6(b)(5)  and 
19(b)(2)  of  the  Act  to  approve 
Amendment  No.  2  to  the  proposed  rule 
change  on  an  accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
2,  including  whether  Amendment  No.  2 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
conunimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-98-11  and  should  be 
submitted  by  February  20, 1999. 

V.  Conclusion 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,23  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-98-11),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 

Exhibit  A 

January  19, 1999. 

Mr.  Richard  Lewandowski, 

Vice  President, 

Department  of  Financial  and  Sales  Practice 

Compliance. 
Regulatory  Division, 
The  Chicago  Board  Options  Exchange, 
400  South  LaSalle  Street, 
Chicago,  Illinois  60605. 
Re:  Computation  of  Equity  by  Broker-Dealers 

Carrying  Market-Maker  Accounts  of 

Listed  Options  Specialists 
Dear  Mr.  Lewandowski:  This  is  in  response 
to  your  letter  dated  January  11, 1999,  in 
which  you  request  ^at  broker-dealers,  in 
computing  equity  in  specialist  market-maker 
accounts  for  purposes  of  Rule  15c3-l  of  the 
Securities  Exchange  Act  of  1934  ("Exchange 


Act")  (17  CFR  240.15C3-1),  be  permitted  to 
adjust  the  value  of  options  positions  to  reflect 
substantial  price  movements  of  the 
underlying  conamon  stock  when  closing  price 
information  for  the  common  stock  is  reported 
after  closing  quotations  for  the  options  series 
are  established. 

Based  on  your  letter  and  subsequent 
discussions  with  the  staff  of  the  Division  of 
Market  Regulation  ("Division"),  I  understand 
the  following  facts  to  be  pertinent  to  your 
request.  A  specialist  in  listed  options  on  The 
Chicago  Board  Options  Exchange  ("CBOE"  or 
"Exchange")  maintains  in  a  market-maker 
account,  carried  by  a  broker-dealer,  positions 
in  listed  equity  options  and  common  stock 
underlying  those  options.  In  certain 
situations,  last  sale  information  for  the 
common  stock  is  reported  after  closing 
quotations  and  last  sale  information  for  the 
options  series  overlying  the  common  stock 
are  established.'  In  these  situations,  the 
closing  price  of  the  common  stock  may  not 
be  reflected  in  the  closing  quotation 
information  for  the  options  series.  Because  of 
the  discrepancy  between  the  last  sale  price  of 
the  underlying  common  stock  and  the  closing 
quotations  of  the  options  series,  the  net 
liquidating  equity  in  the  sfiecialist's  market- 
maker  account  may  be  valued  at  a  liquidating 
deficit. 

Pursuant  to  Rule  15c3-l(c)(2)(x)(D),  a 
broker-dealer  guaranteeing,  endorsing,  or 
carrying  listed  options  transactions  in  a 
specialist  market-maker  account  is  prohibited 
from  extending  any  further  credit  if  at  any 
time  there  is  a  liquidating  deficit  in  the 
account.  The  broker-dealer  is  also  required  to 
take  steps  to  liquidate  promptly  existing 
positions  in  the  account  and  to  transmit 
telegraphic  facsimile  notice  of  the  deficit  and 
its  amount  by  the  close  of  business  of  the 
following  business  day  to  its  Designated 
Examining  Authority  and  the  Designated 
Examining  Authority  of  the  specialist,  if 
different  from  its  own.  The  broker-dealer, 
ufXDn  approval  by  the  broker-dealer's 
Designated  Examining  Authority,  is 
permitted  to  enter  into  hedging  positions  in 
the  specialist's  market-maker  account 

Rule  15c3-l(c)(2)(x)(B)(2)  provides  the 
formula  for  computing  equity  in  market- 
maker  accounts  for  listed  option  specialists. 
Broker-dealers  carrying  accounts  of  listed 
options  specialists  must  (i)  mark  all 
securities  positions  long  or  short  in  the 
account  to  their  respective  current  market 
values:  (ii)  add  (deduct  in  the  case  of  a  debit 
balance)  the  credit  balance  carried  in  such 
specialist's  market-maker  account;  and  (iii) 
add  (deduct  in  the  case  of  short  positions)  the 
market  value  of  positions  long  in  such 
account. 


"15U.S.C.  78s(b){2). 
"17  CFR  200.30-3(a)(12). 


>  CBOE  Rule  6.1  Interpretation  .01  pemiits 
transactions  in  options  on  individual  stocks  to  be 
effect  on  the  Exchange  until  two  minutes  after  the 
normal  time  set  for  the  close  of  trading  of  the 
underlying  stock  on  its  primary  exchange.  See  File 
No.  SR-CBOE-96-71  approved  in  Securities 
Exchange  Act  Release  No.  34-38543  (May  14, 1997), 
62  FR  28082  (May  22, 1997).  CBOE  has  discovered 
that  when  news  of  a  stock  underlying  a  CBOE 
option  is  disseminated  near  the  close,  heavy  trading 
often  results  in  dissemination  of  last  sale 
information  for  the  common  stock  well  after  the 
overlying  options  stop  trading. 


Recalculation  of  the  closing  price  would  be 
done  by  the  carrying  broker-dealer  using  in 
the  same  methodology  as  that  used  by  the 
Options  Clearing  Corporation  to  reprice 
options  assuming  different  prices  for  the 
underlying  securities.  You  believe  that  it  is 
unduly  harsh  to  use  a  closing  price  for  the 
option  which  does  not  reflect  the  strong 
market  movement  of  the  underlying  stop 
when  there  was  a  reporting  delay  in  that 
price. 

Based  upon  the  facts  set  forth  above,  the 
Division  will  not  recommend  enforcement 
action  to  the  Securities  and  Exchange 
Commission  ("Commission")  if,  for  the 
purpose  of  determining  whether  a  net 
liquidating  deficit  exists  in  a  specialist 
market-maker  accoimt  under  Rule  15c3- 
(c)(2)(x)(D)  a  broker-dealer  carrying  market- 
maker  accounts  for  listed  options  specialists 
adjusts  the  value  of  options  positions  in  the 
specialist  market-maker  account,  long  or 
short,  to  reflect  substantial  price  movement 
of  the  underlying  common  stock  when  the 
closing  price  of  the  common  stock  is  reporied 
after  closing  prices  for  the  options  series  are 
established  and  a  liquidating  deficit  results. 
Any  broker-dealer  adjusting  equity  in  a 
specialist  market-maker  account  must 
provide  documentation  to  the  Exchange  for 
such  adjustments  before  the  opening  of 
trading  the  next  business  day  (or  before  the 
broker-dealer  may  extend  credit  for  opening 
transactions).  In  situations  where  the  deficit 
is  eliminated  by  the  adjustment  and  the 
adjustment  is  approved  by  the  Exchange's 
Department  of  Financial  and  Sales  Practice 
Compliance,  the  sf)ecialist  will  be  p>ermined 
to  continue  trading. 

You  should  be  aware  that  this  is  a  staff 
position  with  respect  to  enforcement  only 
and  does  not  purport  to  express  any  legal 
conclusions.  This  [wsition  is  based  solely  on 
the  foregoing  description.  Factual  variations 
could  warrant  a  different  response,  and  any 
material  change  in  the  facts  must  be  brought 
to  the  Division's  attention.  This  p>osition  may 
be  withdrawn  or  modified  if  the  staff 
determines  that  such  action  is  necessary  for 
the  protection  of  investors,  in  the  public 
interest,  or  otherwise  in  furtherance  of  the 
purposes  of  the  securities  laws. 

Sincerely, 
Michael  A.  Macchiaroli, 
Associate  Director. 
January  11, 1999. 
Mr.  Michael  Macchiaroli, 
Associate  Director,  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington.  DC  20549. 

Re:  Adjustment  of  Qosing  Option  Prices  for 
Purposes  of  Calculating  Equity  in 
Accounts  of  Options  Market-Makers 
Dear  Mr.  Macchiaroli:  Often,  a  situation 
arises  wherein,  due  to  hea\7  volume  just 
prior  to  the  close  of  trading,  last  sale 
information  for  transactions  in  a  common 
stock  will  continue  to  be  re(>orted  past  the 
time  that  trading  in  listed  options  on  the 
common  stock  has  ceased.  When  this  occurs, 
the  closing  price  established  for  the  options 
is  not  adjusted  to  reflect  the  actual  last  sale 
price  for  the  stock.  The  closing  option  prices 
are  used-to  calculate  equity  in  the  accounts 
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of  options  marl  et-makers.  If  the  equity  in  a 
market-maker's  account  calculates  to  a  deficit 
in  this  situation,  adjusting  the  closing  option 
prices  to  reflecl  the  underlying  stock's  true 
last  sale  price  and  recalculating  the  equity 
can  alleviate  a  deficit  situation  in  many 
instances.  This  can  allow  the  market-maker 
to  continue  tra(  ling  whereas  in  the  deficit 
situation,  furth  sr  market-making  activity  is 
prohibited. 

Market-make  rs  on  the  Chicago  Board 
Options  Exchange  are  generally  not  self- 
clearing.  They  maintain  market-maker 
accounts  with  ( ither  broker-dealer  firms  that 
specialize  in  cl  taring  and  carrying  such 
accounts.  If  the  equity  in  the  account  of  an 
options  market  maker  calculates  to  a  deficit. 
Rule  15c3-l(c)l  2)(x)(D)  of  the  Securities  and 
Exchange  Act  cf  1934  prohibits  the  clearing 
broker-dealer  fi^om  extending  any  further 
credit  to  the  mirket-maker  account.  The 
clearing  broker^dealer  must  promptly 
liquidate  existiiig  positions  in  the  account. 
Although,  the  alearing  broker-dealer  may, 
up)on  approval  pf  its  Designated  Examining 
Authori^,  itself  effect  or  allow  the  market- 
maker  to  effect!  opening  hedging  transactions 
in  the  options  viarket-maker's  account.  The 
clearing  broker»dealer  is  also  required  to  send 
telegraphic  or  bcsimile  notice  of  a  deficit 
and  its  amount!  to  its  IDesignated  Examining 
Authority  and  the  market-maker's  Designated 
Examining  Aulpority,  if  different,  by  the 
close  of  business  of  the  following  business 
day. 

Equity  in  an  sptions  market-maker's 
account  is  calci  ilated  pursuant  to  a  formula 
found  in  Rule  1  5c3-l(c)(2)(x)(B)(2)  of  the 
Securities  and  Exchange  Act  of  1934.  In 
calculating  equity  in  an  options  market- 
maker's  account,  all  securities  (xisitions  are 
marked  to  theif  current  market  value.  Equity 
is  equal  to  the  market  value  of  all  long 
positions,  less  the  market  value  of  all  short 
positions,  plus  {the  credit  (or  minus  the  debit] 
balance  in  the  Account. 

The  Exchanoe  requests  that  the  Division  of 
Market  Regulation  not  recommend 
enforcement  adtion  to  the  Securities  and 
Exchange  Comtnission  if  broker-dealers 
clearing  and  casing  the  accounts  of  options 
market-makers  adjust  the  equity  value  of  the 
market-maker'l  option  positions  to  reflect  a 
substantial  moVe  in  the  price  of  the 
underlying  stoik  when  the  closing  price  of 
the  stock  is  reported  after  closing  quotations 
for  the  options  are  established  and  a 
liquidating  deficit  results.  Any  broker-dealer 
adjusting  equit^  in  a  market-maker's  account 
under  these  cii^umstances  would  be  required 
to  provide  documentation  to  the  Exchange's 
Department  of  Financial  and  Sales  Practice 
Compliance  for  such  adjustments  before  the 
opening  of  trading  the  next  business  day  or 
before  extending  further  credit  to  the  market- 
maker  for  opeiling  transactions.  If  the 
Exchange  approves  the  adjustments  and  the 
adjustments  eliminate  the  deficit,  the  market- 
maker  will  be  |)ermitted  to  continue  trading. 

The  Exchange  greatly  appreciates  the 
attention  you  iad  your  staff  have  given  to 
this  matter.  Please  feel  &ee  to  contact  me 
should  you  have  any  questions  or  require 
further  information. 

Sincerely, 
Richard  Lewai)dow8ki. 
cc: 


Mary  Bender— CBOE 
Douglas  Beck— CBOE 
Timothy  Thompson — CBOE 
(FR  Doc.  99-2298  Filed  1-29-99:  8:45  am] 
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January  25,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
December  28, 1998,  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I..  II,  and  III  Ijelow,  wrhich  Items 
have  been  prepared  primarily  by  NSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  modifies 
NSCC's  fee  schedule  with  regard  to  its 
Annuities  Processing  Service  ("APS"). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  tjelow.  NSCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.2 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  December  16,  1998,  the 
Commission  approved  a  proposed  rule 
change  that  allowed  NSCC  to  implement 
phase  two  of  APS.^  Phase  two  enables 


•  15  U.S.C.  78s(b)(l). 

'The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  NSCC. 

3  Securities  Exchange  Act  Release  No.  40799 
Pecember  16, 1998),  63  FR  71175  IFile  No.  SR- 


multiple  insurance  product  distribution 
channels  such  as  insurance  agencies, 
broker-dealers,  and  other  trading 
partners  (collectively,  "distributors")  to 
transmit  to  insurance  carriers 
information  with  respect  to  an  initial 
annuity  application  and  premium 
transfers  on  the  sale  of  an  annuity  and 
subsequent  annuity  activity,  as  well  as 
the  related  money  settlement  between 
the  distributors  and  insurance  carriers. 
In  addition,  insurance  carriers  can 
transmit  to  distributors  a  financial 
activity  report  ("FAR")  that  provides 
information  relating  to  events  and 
transactions  occurring  with  respect  to 
existing  annuity  contracts  that  have 
been  issued  by  the  insurance  carriers. 

Currently,  no  fees  are  being  charged  to 
users  of  these  new  APS  services.  With 
respect  to  use  of  these  services  on  or 
after  January  1,  1999,  NSCC  vnll  charge 
its  members  as  follows.  NSCC  will 
charge  members  that  submit  or  receive 
information  relating  to  the  initial 
application  or  premium  transfer  a  fee  of 
$7.50  for  each  submission  or  receipt. 
NSCC  will  charge  members  that  submit 
or  receive  information  on  subsequent 
annuity  activity  a  fee  of  $0.50  for  each 
such  transaction.  NSCC  will  charge 
members  that  submit  or  receive  a  FAR 
a  fee  of  $0.50  for  each  FAR  transmitted 
or  received.* 

NSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  because  it 
provides  for  the  equitable  allocation  of 
dues,  fees,  and  other  charges  among 
NSCC's  participants. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 


NSCC-9S-071.  See  also  Securities  Exchange  Act 
Release  No.  39096  (September  19,  1997),  62  FR 
50416  (File  No.  SR-NSCC-96-211  (order  approving 
the  establishment  of  APS  and  the  implementation 
of  phase  one  of  APS).  For  a  more  detailed 
description  of  APS,  refer  to  the  foregoing  releases. 

■•  The  text  of  the  proposed  amendments  to  NSCC's 
fee  schedule  is  attached  as  an  exhibit  to  NSCC's 
filing,  which  is  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference  Room  and 
through  NSCC. 
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III.  Date  of  EfFectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  *  and  pursuant 
to  Rule  19b-4  (e)(2) « thereunder 
because  the  proposal  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  NSCC.  At  any  time  within 
sixty  days  of  the  filing  of  the  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  £uiy  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSCC-98-16  and 
should  be  submitted  by  February  22, 
1999. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 

(PR  Doc.  9*-2299  Filed  1-29-99;  8:45  am) 
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lanuary  22,  1999. 

I.  Introduction 

On  October  6, 1998,  the  Philadelphia 
Stock  Exchange.  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4  thereunder,^  a  proposed  rule 
change  to  amend  Phlx  Rule  1080 
increasing  to  100  contracts  the 
maximum  order  size  for  eligibility  for 
public  customer  market  and  marketable 
limit  orders  for  OTC  Prime  Index 
("OTX")  options  contracts  to  be 
executed  on  AUTO-X,  the  automatic 
execution  feature  of  the  Phlx's 
Automated  Options  Market  ("AUTOM") 
system.  Notice  of  the  proposed  rule 
change  appeared  in  the  Federal  Register 
on  December  23,  1998.^  The 
Commission  received  no  comments  on 
the  proposal.  This  order  approves  the 
proposed  rule  change. 

n.  Description  of  the  Proposal 

The  Exchange  proposed  to  amend 
Phlx  Rule  1080  to  increase  the 
maximum  order  size  for  eligibility  for 
public  customer  market  and  marketable 
limit  orders  for  OTC  *  options  contracts 
to  be  executed  on  AUTO-X.  AUTO-X  is 
the  automatic  execution  feature  of 
AUTOM,  the  Phlx's  electronic  order 
routing,  delivery,  and  reporting  system 
for  options.  Orders  are  routed  from 
member  firms  directly  to  the 
appropriate  speciaUst  on  the  Phlx's 
trading  floor.  Certain  orders  are  eUgible 
for  AlJrOM's  automatic  execution 
feature.  AUTO-X.  These  AUTO-X 
orders  are  automatically  executed  at  the 
disseminated  quotation  price  on  the 
Exchange  and  reported  to  the 
originating  firm.  Those  orders  not 
eligible  for  AUTO-X  are  manually 


M5  U.S.C.  78s(b)(3)(A)(U). 

•17CFR240.19b-4(e)(2). 

»17CFR200.3O-3(a)(12). 


M5  U.S.C  788(b)(1)- 

»17CFR240.19b-4. 

'  See  Securities  Exchange  Act  Release  No.  40802 
(December  17, 1998).  63  FR  71183  (December  23, 
1998). 

♦  The  OTC  Prime  Index  is  composed  of  the  fifteen 
stocks  which  had  the  largest  trading  volume  on  the 
Nasdaq  during  the  preceding  year.  See  Securities 
Exchange  Act  Release  No.  40058  (June  2,  1998).  63 
FR  31543  Uune  9,  1998). 


handled  by  the  specialist.  The  Phlx 
proposed  to  increase  the  maximum 
order  size  eligible  for  AUTO-X  from  50 
to  100  contracts. 

in.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange. ^  The  Commission 
believes  the  proposal  is  consistent  with 
the  requirements  of  Sections  6  and  11 A 
of  the  Act»  in  general,  and  in  particular, 
with  Sections  6(b)(5)  and  llA(a)(l)(C)(i) 
of  the  Act.'^  The  Commission  notes  that 
the  development  and  implementation  to 
date  of  the  AUTOM  system  has 
provided  for  more  efficient  handling 
and  reporting  or  orders  in  PHLX  equity 
and  index  options  through  the  use  of 
new  data  processing  and 
communications  techniques,  thereby 
improving  order  processing  and 
tumaroimd  time.  At  this  time,  the 
Commission  consents  to  extending  the 
benefits  available  through  the  use  of  an 
automated  system  to  larger-size 
customer  OTX  options  orders  of  up  to 
100  contracts. 

Public  customers  may  benefit  from 
the  proposal  because  public  customer 
orders  for  up  to  100  OTX  option 
contracts  may  be  executed  automatically 
and  guaranteed  by  the  specialist  at  the 
displayed  market  quote.  Additionally, 
public  customers  will  have  the  benefit 
of  receiving  immediate  executions  and 
nearly  instantaneous  confirmations  for 
orders  of  up  to  100  contracts.  The 
Commission  also  believes,  based  on 
representations  by  the  Exchange,  that 
expanding  the  order  eligibiHty  size  of 
OTX  AUTO-X  options  to  100  contracts 
will  not  expose  the  Phbc's  AUTOM 
system  to  risk  of  failure  or  operational 
break-down.  Tlie  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the 
Act,  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade 
and  to  facilitate  transactions  in 
securities,  as  well  as  to  protect  investors 
and  the  public  interest,  by  extending  the 
benefits  of  AUTO-X  to  a  larger  number 
of  customer  orders.  Further,  the 

?roposal  is  consistent  with  Section 
lA(a)(l)(C)(i)  of  the  Act  because 
increasing  the  maximum  OTX  option 
order  size  eligible  for  automatic 
execution  should  provide  for  more 
efficient  handfing  and  reporting  of 


'  In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(f). 

•15  U.S.C  78f  and  78k-l. 

'  15  U.S.C  78flb)(5)  and  78k-l(aMl)(CXi). 
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orders,  thereby  promoting  the 
economicallv  efficient  execution  of 
transactions.  { 

It  is  therefore  ordered,  pursuant  to 
Section  19(b|2)  of  the  Act,  that  the 
proposed  rul^  change  (SR-PHLX-98- 
42)  is  approved. 

For  the  Cominission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.         ' 

Margaret  H.  MtFarland, 

Deputy  SecreUwy. 

(FR  Doc.  99-2349  Filed  1-29-99;  8:45  am) 

BILLJNQ  CODE  aOlO-01-M 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40970;  File  No.  SR-Phlx- 
98-<44] 

Self-Regulatory  Organizations;  Order 
Approving  Pfoposed  Rule  Change  by 
the  Philadelphia  Stocit  Exchange,  Inc. 
to  Amend  Exchange  Rule  1080  To 
Permit  Automatic  Execution  of  U.S. 
Top  100  Indek  Options  Orders  for  the 
Accounts  of  Broker-Dealers 

January  25, 1999. 

I.  Introduction 

On  October  20,  1998.  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Secxirities 
and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  andtRule  19b-4  thereunder.^ 
In  its  proposal,  the  Phlx  seeks  to  allow 
automatic  execution  of  broker-dealer 
orders  in  U.SJTop  100  Index  ("TPX") 
options  through  the  Phlx's  AUTO-X 
system.  Notice  of  the  proposal  was 
pubhshed  in  the  Federal  Register  on 
November  23- 1998.^  The  Commission 
received  no  comments  on  the  proposal. 
This  order  approves  the  proposal. 

n.  Description  of  the  Proposal 

AUTOM  is  Phlx's  electronic  order 
routing  systeip  for  options  orders.  Until 
1995,  only  public  customer  orders  were 
eligible  for  routing  through  AUTOM.* 
For  purposes  of  AUTOM  eligibility, 
public  custonjer  orders  do  not  include 
any  order  entered  for  the  accoimt  of  a 
broker-dealer  br  any  account  in  which  a 
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'  15  U.S.C.  78s(^)(l). 

» 17  cm  240.1 

'  See  Securities 
(Nov.  16. 1998). 
98-44). 

*  See  Securities 
(Oct.  27.  1995).  6( 
No.  SR-Phlx-95-j5) 
proposal  seeking 
orders  through  Al|ITOM) 


Exchange  Act  Release  No.  40681 
FR  64751  (File  No.  SR-Phlx- 


Exchange  Act  Release  No.  36429 
FR  55874  (Nov.  3,  1995)  (File 
(order  approving  the  Phlx's 
route  broker-dealer  TPX  options 


broker-dealer  or  an  associated  person  of 
a  broker-dealer  has  any  direct  or 
indirect  interest.  In  1995,  however,  the 
Commission  approved  the  Exchange's 
proposal  to  route  Phlx  member  and  non- 
member  broker-dealer  orders  for  TPX 
options  through  AUTOM.s  The  Phlx 
limits  AUTOM  routed  public  customer 
and  broker-dealer  TPX  orders  to  500 
contracts.®  Currently,  when  a  broker- 
dealer  TPX  order  is  entered  into 
AUTOM,  the  order  is  executed 
manually  by  the  specialist. 

AUTO-X  is  a  feature  of  AUTOM  that 
automatically  executes  public  customer 
orders.  AUTO-X  ciurently  is  limited  to 
public  customer  orders.  AUTO-X  orders 
are  executed  automatically  at  the 
disseminated  quotation  price  on  the 
Exchange  and  reported  to  the 
originating  firm.  Presently,  public 
customer  orders  for  up  to  50  contracts 
can  be  automatically  executed  through 
AUTO-X.  7 

The  Phlx  seeks  to  amend  Rule  1080  to 
allow  broker-dealer  orders  for  TPX 
options  contracts  to  be  automatically 
executed  through  AUTO-X.  In  making 
this  change,  the  Phbc  will  still  limit  the 
size  of  orders  that  can  be  automatically 
executed  through  AUTO-X  to  50 
contracts.  The  Phlx  believes  that  the 
change  will  help  attract  more  broker- 
dealer  orders  in  TPX  options.  According 
to  the  Phlx,  TPX  options  appeal  more  to 
broker-dealers  because  these  options  are 
high-priced.*  Further,  the  Phlx  believes 
that  permitting  broker-dealer  TPX 
orders  to  be  executed  via  AUTO-X  will 
allow  broker-dealers  to  benefit  from 
prompt  and  efficient  automatic 
execution  and  reporting. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  sections  6  and  llA.^ 
Specifically,  the  Commission  believes 
that  the  proposal  is  consistent  with 
section  6(b)(5)  of  the  Act,'"  which 
requires  that  the  rules  of  an  Exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  foster  cooperation 


'  Pursuant  to  Phlx  Rule  1080(b)(i).  with  the 
exception  of  orders  for  TPX  options  contracts, 
broker-dealer  orders  are  not  eligible  for  AUTOM. 

•Phlx  Rule  1080(b)(ii). 

'  Phlx  Rule  1080(c). 

■  See  letter  from  Richard  Rudolph,  Counsel.  Phlx. 
to  Joe  Corcoran.  Attorney.  Division  of  Market 
Regulation,  Commission,  dated  December  22.  1998 
("Phlx  Letter").  According  to  the  Phlx.  the  average 
price  for  a  TPX  option  contract  during  the  third 
quarter  of  1998  was  S4.165.62. 

9 15  U.S.C.  78fand78k-l. 

»015U.S.C.  78f(b)(5). 


and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities.  Moreover,  the  Commission 
believes  that  the  proposal  is  consistent 
v«th  section  llA(a)(l)(C)(i)  of  the  Act," 
stating  Congress's  finding  that  it  is  in 
the  public  interest  and  appropriate  for 
the  protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure  economically  efficient 
execution  of  securities  transactions. 

The  Commission  believes  that 
allowing  broker-dealers  to  use  AUTO-X 
for  TPX  options  orders  may  facilitate  the 
efficient  handling  and  reporting  of 
broker-dealer  orders  in  TPX  options, 
thereby  improving  TPX  order  processing 
and  turnaround  time.  In  addition,  by 
providing  prompt  execution  for  broker- 
dealer  TPX  orders,  the  proposal  may 
help  to  attract  broker-dealer  TPX  orders, 
and  thus  help  to  improve  the  depth  and 
Ucmidity  of  the  market  for  TPX  options. 

The  Phlx  has  represented  to  the 
Commission  that  the  Exchange 
anticipates  that  its  systems  are  capable 
of  processing  potential  resulting 
increased  order  flow  through  the 
AUTO-X  system  and  that  public 
customer  TPX  orders  will  continue  to  be 
executed  efficiently  through  the  AUTO- 
X  system. 12  According  to  the  Exchange, 
TPX  options  appeal  more  to  broker- 
dealers  because  these  options  are  high- 
priced  relative  to  other  options. '^  The 
Commission  believes  that  it  is 
reasonable  for  the  Phlx  to  allow 
automatic  execution  of  broker-dealer 
orders  in  TPX  option  contracts  as  long 
as  retail  customers  are  not  adversely 
affected.  The  Commission  anticipates 
that  the  Exchange  will  monitor  its 
AUTO-X  system  in  light  of  the  addition 
of  broker-dealer  TPX  orders  and  will 
implement  necessary  systems 
enhancement  should  they  be  necessary 
to  accommodate  any  increase  in  volume 
resulting  from  this  proposal. 

rv.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'"  that  the 
proposed  rule  change  (SR-Phlx-98-44) 
is  approved. 

For  the  Cotomission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  99-2300  Filed  1-29-99;  8:45  am] 

WLUNG  CODE  8010-01-M 


"  15  U.S.C.  78k-l(a)(l)(C)(i). 
"See  Phlx  Letter,  supra  note  8. 
"Id. 

"  15  U.S.C  788(b)(2). 

"  17  CFR  200.30-3(a)(12). 
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SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

action:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  April  2, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  B.  Rich,  Management  Analyst, 
Small  Business  Administration,  409  3rd 
Street,  SW,  Suite  5000,  Washington,  DC 
20416.  Phone  Number:  202-205-6629. 
SUPPLEMENTARY  INFORMATION: 

Title:  "Verification  of  Damaged 
Property". 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Form  No's:  5C,  739,  1632. 

Description  of  Respondents: 
AppUcants  requesting  SBA  Disaster 
Home  Loans. 

Annual  Responses:  63,205. 

Annua!  Burden:  115,665. 

Comments:  Send  all  comments 
regarding  this  information  collection  to, 
Bridget  Dusenbury,  Disaster  Resource 
Specialist,  Office  of  Disaster  Assistance, 
Small  Business  Administration,  409  3rd 
Street  SW,  Suite  6500.  Washington,  DC 
20416.  Phone  No:  202-205-6734. 

Send  comments  regarding  whether 
this  information  collection  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  accuracy  of 
burden  estimate,  in  addition  to  ways  to 
minimize  this  estimate,  and  ways  to 
enhance  the  quality. 

Dated:  January  27, 1999. 
Jacqueline  K.  White, 

Chief  Administrative  Information  Branch. 
(FR  Doc.  99-2312  Filed  1-29-99;  8:45  am] 
BILUNG  CODE  802S-41-P 


SOCIAL  SECURITY  ADMINISTRATION 

[Social  Security  Acquiescence  Ruling  99- 
1(2)1 

Florez  on  Behalf  of  Wallace  v. 
Callahan;  Supplemental  Security 
Income — Deeming  of  Income  From  a 
Stepparent  to  a  Child  When  the  Natural 
Parent  is  Not  Living  in  the  Same 
Household— Title  XVI  of  the  Social 
Security  Act 

agency:  Social  Security  Administration. 
ACTION:  Notice  of  Social  Security 
Acquiescence  Ruling. 


SUMMARY:  In  accordance  v«th  20  CFR 
402.35(b)(2],  the  Commissioner  of  Social 
Security  gives  notice  of  Social  Security 
Acquiescence  Ruling  99-1(2). 
EFFECTIVE  DATE:  February  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Sargent,  Litigation  Staff,  Social 
Security  Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
965-1695. 

SUPPLEMENTARY  INFORMATION:  Although 
not  required  to  do  so  pursuant  to  5 
U.S.C.  522(a)(1)  and  (a)(2),  we  are 
publishing  this  Social  Security 
Acquiescence  Ruling  in  accordance 
with  20  CFR  402.35(b)(2). 

A  Social  Security  Acquiescence 
Ruling  explains  how  we  will  apply  a 
holding  in  a  decision  of  a  United  States 
Court  of  Appeals  that  we  determine 
confiicts  with  our  interpretation  of  a 
provision  of  the  Social  Security  Act  (the 
Act)  or  regulations  when  the 
Government  has  decided  not  to  seek 
further  review  of  that  decision  or  is 
unsuccessful  on  further  review. 

We  will  apply  the  holding  of  the 
Court  of  Appeals'  decision  as  explained 
in  this  Social  Security  Acquiescence 
Ruling  to  claims  at  all  levels  of 
administrative  adjudication  within  the 
Second  Circuit.  This  Social  Security 
Acquiescence  Ruling  will  apply  to  all 
determinations  or  decisions  made  on  or 
after  February  1, 1999.  If  we  made  a 
determination  or  decision  on  your 
application  for  benefits  between 
September  29, 1998,  the  date  of  the 
Court  of  Appeals'  decision,  and 
February  1, 1999,  the  effective  date  of 
this  Social  Security  Acquiescence 
Ruling,  you  may  request  application  of 
the  Social  Security  Acquiescence  Ruling 
to  your  claim  if  you  first  demonstrate, 
pursuant  to  416.1485Cb).  that 
application  of  the  Ruling  could  change 
our  prior  determination  or  decision.  If 
you  file  a  request  for  application  of  an 
Acquiescence  Ruling  within  the  60-day 
appeal  period  for  requesting 
administrative  review  and  we  deny  that 
request,  we  shall  extend  the  time  to  file 
an  appeal  on  the  merits  of  the  claim  to 
60  days  after  the  date  that  we  deny  the 
request  for  readjudication. 

Additionally,  after  we  receive  a 
precedential  circuit  court  decision  and 
determine  that  an  Acquiescence  Ruling 
may  be  required,  we  will  begin  to 
identify  those  claims  that  are  pending 
before  us  within  the  circuit  and  that 
might  be  subject  to  readjudication  if  an 
Acquiescence  Ruling  is  subsequently 
issued.  When  an  Acquiescence  Ruling  is 
published,  we  will  send  a  notice  to 
those  individuals  whose  claims  we  have 
identified  which  may  be  affected  by  the 
Acquiescence  Ruling.  It  is  not  necessary 


for  an  individual  to  receive  a  notice  in 
order  to  request  application  of  an 
Acquiescence  Ruling  to  their  claim. 

If  this  Social  Security  Acquiescence 
Ruling  is  later  rescinded  as  obsolete,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect  as  provided  for  in 
20  CFR  416.1485(e).  If  we  decide  to 
relitigate  the  issue  covered  by  this 
Social  Security  Acquiescence  Ruling  as 
provided  for  by  20  CFR  416.1485(c),  we 
will  publish  a  notice  in  the  Federal 
Register  stating  that  we  will  apply  our 
interpretation  of  the  Act  or  regulations 
involved  and  explaining  why  we  have 
decided  to  relitigate  the  issue. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  96.001  Social  Security  - 
Disability  Insurance:  96.006  -  Supplemental 
Security  Income.) 

Dated:  January  21, 1999. 
Kenneth  S.  ApCeL 
Commissioner  of  Social  Security. 

Acquiescence  Ruling  99-1(2) 

Florez  on  Behalf  of  Wallace  v. 
Callahan,  156  F.3d  438  (2d  Cir.  1998)— 
Supplemental  Security  Income — 
Deeming  of  Income  From  a  Stepparent 
to  a  Child  When  the  Natural  Parent  is 
Not  Living  in  the  Same  Household — 
Title  XVI  of  the  Social  Security  Act. 

Issue:  Whether  a  stepparent  is 
considered  an  ineligible  parent  whose 
income  is  subject  to  deeming  to  a  child 
eligible  for  Supplemental  Security 
Income  (SSI)  when  the  natiu^l  or 
adoptive  parent  is  not  living  in  the  same 
household. 

Statute/Regulation/Ruling  Citation: 
Section  1614  of  the  Social  Security  Act 
(42  U.S.C.  1382c),  20  CFR  416.1101, 
416.1160,416.1806. 

Circuit:  Second  (Connecticut,  New 
York  and  Vermont). 

Florez  on  Behalf  of  Wallace  v. 
Callahan.  156  F.3d  438  (2d  Cir.  1998). 

Applicability  of  Ruling:  This  RuUng 
appUes  to  all  determinations,  including 
all  post-eligibiUty  determinations,  or 
decisions  at  all  administrative  levels 
(i.e.,  initial,  reconsideration. 
Administrative  Law  Judge  (ALJ)  hearing 
and  Appeals  Council). 

Description  of  Case:  Raul  Wallace  was 
bom  on  October  28. 1982.  His  natural 
father  is  deceased.  His  natural  mother  is 
married  to  Jorge  Florez,  the  plaintiff,  but 
she  abandoned  her  husband  and 
children  in  1985.  Mr.  Florez  later 
obtained  full  custody  of  Raul  and  an 
order  of  protection  against  Raul's 
mother  that  instructed  her  to  stay  away 
from  the  family  residence  and  the 
plaintiffs  place  of  business.  Mr.  Florez 
has  unsuccessfully  attempted  to  obtain 
a  divorce  from  Raul's  mother  and 
remains  married  to  her.  Raul  hved  with 
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his  stepfathsr  until  July  31, 1991,  when 
Raul  voluntirily  began  inpatient 
psychiatric  :reatments  on  a  weekly  basis 
from  Mondt  y  afternoon  through  Friday 
morning.  During  the  weekends  he  lived 
at  the  Florel  apartment. 

Mr.  Flore;:  filed  an  application,  on 
behalf  of  Ra  ul,  for  SSI  based  on 
disability  on  March  24,  1992.  The  Social 
Security  Administration  (SSA) 
determined  that  Raul  satisfied  the 
disability  requirements  of  the  Social 
Seciu-ity  Ac  (the  Act)  retroactive  to 
August  1,  1<  89,  based  on  an  earlier 
application.  SSA  also  determined  that 
Raul  was  not  eligible  for  any  payments 
for  the  16-mDnth  period  between  August 
1989  and  December  1990  because  Mr. 
Florez'  incone  was  too  high.  Mr.  Florez 
requested  re  :onsideration  of  the  benefit 
amount,  wh  ch  was  denied  on  the 
grounds  thai  his  income  as  a  stepparent 
was  deemable  to  Raul.  The  plaintiff 
requested  ar  d  received  a  hearing  before 
an  ALJ  who  found  that  SSA  had 
correctly  calculated  the  SSI  benefits. 
After  the  Appeals  Council  denied  the 
claimant's  n quest  for  review,  he  sought 
judicial  revii  jw  but  the  district  court 
affirmed  SSA's  application  of  the 
regulations  providing  for  deeming  a 
stepparent's  income.  Mr.  Florez 
appealed  this  decision  to  the  United 
States  Court  of  Appeals  for  the  Second 
Circuit. 

Holding:  1  he  Second  Circuit  reversed 
in  part  the  ju  dgment  of  the  district  court 
and  remand*  d  the  case  with 
instructions  ;o  recalculate  Raul's  SSI 
benefits  excl  iiding  the  income  earned  by 
his  stepfather.  After  reviewing  SSA's 
regulations  governing  deeming  of 
income  and  lefining  who  is  the  spouse 
of  a  natural  c  r  adoptive  parent,  the  court 
held  that  20  :FR  416.1101  creates  a 
two-part  test  for  determining  whether  a 
spouse,  who  lives  with  a  child  eligible 
for  SSI,  is  an  ineligible  parent  for 
deeming  pur  joses  under  20  CFR 
416.1160: 

(1)  the  spoise  must  live  with  the 
natural  or  adaptive  parent;  and 

(2)  the  relationship  must  be  as 
husband  or  v  rife,  as  further  defined  in 
20  CFR  416.1  806. 

Under  the  Second  Circuit's 
construction  of  this  regulation,  it  found 
that  Mr.  Florsz's  marriage  to  Raul's 
mother  ende^i,  for  all  intents  and 
purposes,  when  she  abandoned  the 
family  home  Although  the  court 
recognized  SSA's  concern  about  holding 
a  natiu-al  par  mt  financially  responsible 
for  contributing  to  the  care  of  a  child 
eligible  for  SSI,  the  court  believed  that 
SSA  should  I  lot  discourage  a  stepparent 
from  voluntarily  accepting  such 
financial  resjionsibifity,  when  the 
natural  parei]|t  has  abandoned  the  child. 


by  reducing  the  stepchild's  SSI  benefits. 
The  court  concluded  that  the  plain 
language  of  the  regulations  (20  CFR 
416.1101  and  416.1806),  supported  by 
the  legislative  history  of  the  Act, 
required  SSA  to  exclude  a  stepparent's 
income  from  the  calculations  used  to 
determine  the  amount  of  a  child's  SSI 
benefits  when  the  natiual  parent  no 
longer  lives  in  the  family  home. 

Statement  as  to  How  Florez  Differs  From 
SSA 's  Interpretation  of  the  Regulations 

Section  1614(f)  of  the  Act,  as 
implemented  by  the  regulations, 
provides  that,  when  determining  SSI 
eligibility  and  the  benefit  amount  of  a 
child  under  age  18,  the  child's  income 
shall  be  deemed  to  include  the  income 
of  a  parent  (or  the  spouse  of  such 
parent)  who  is  ineligible  for  SSI  benefits 
and  is  living  in  the  same  household  as 
the  child.  Under  SSA's  regulations,  20 
CFR  416.1160  defines  an  ineligible 
parent  as  "a  natural  or  adoptive  parent, 
or  the  spouse  (as  defined  in  §416.1101) 
of  a  natuj'al  or  adoptive  parent,  who 
lives  with  [the  child)  and  is  not  eligible 
for  SSI  benefits."  Spouse  is  defined  in 
20  CFR  416.1101  as  "someone  who  lives 
with  another  person  as  that  person's 
husband  or  wife.  (See  §416.1806)" 
Under  20  CFR  416.1806(a)(1).  SSA 
considers  someone  to  be  a  person's 
spouse  for  SSI  purposes  if  they  are 
legally  married  under  State  law. 

SSA  considers  20  CFR  416.1806  to  be 
the  controlling  regulation  for 
determining  who  is  a  person's  spouse 
for  SSI  purposes  and  for  deeming  of 
income.  Accordingly,  SSA  deems  the 
income  of  a  stepparent  to  a  child 
eligible  for  SSI  benefits  living  in  the 
same  household  when  the  stepparent  is 
legally  married  under  State  law  to  that 
child's  natural  or  adoptive  parent,  even 
if  the  natural  or  adoptive  parent  is  not 
living  in  the  same  household. 

The  Second  Circuit  held  that  20  CFR 
416.1101  is  the  controlling  regulation 
for  the  purpose  of  determining  who  is 
a  person's  spouse  under  the  deeming 
regulations.  The  court  concluded  that, 
under  the  two-part  test  created  by  this 
regulation,  a  stepparent  is  not  an 
ineligible  spouse  and  deeming  of 
income  does  not  apply  when  the  natiual 
parent  no  longer  lives  in  the  family 
home. 

Explanation  of  How  SSA  Will  Apply 
The  Florez  Decision  Within  the  Circuit 

This  Ruling  applies  only  where  the 
SSI  claimant  is  an  eligible  child  who 
resides  in  Connecticut,  New  York  or 
Vermont  at  the  time  of  the 
determination  (including  all  post- 
eligibility  determinations)  or  decision  at 
any  administrative  level  of  review,  i.e., 


initial,  reconsideration,  ALJ  hearing  or 
Appeals  Coimcil. 

When  deeming  income  from  an 
ineligible  parent  who  is  a  stepparent  to 
reduce  a  child's  SSI  benefit, 
adjudicators  must  exclude  the  income  of 
the  stepparent  from  the  deeming 
calculation  if  the  natural  or  adoptive 
parent  is  not  living  in  the  same 
household  with  that  child  and 
stepparent.  Adjudicators  will  continue 
to  apply  SSA's  other  rules  for  applying 
and  calculating  deeming  of  income, 
including  the  rules  regarding  temporary 
absences. 

IFR  Doc.  99-2302  Filed  l-2»-99;  8:45  am) 
BILUNQ  CODE  4190-29-F 


TENNESSEE  VALLEY  AUTHORITY 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Tennessee 

Valley  Authority. 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  To  be 

published  26  January  1999  (Docket  No. 

991804). 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

MEETING:  9  a.m.  (EST),  Wednesday, 

January  27,  1999. 

PREVIOUSLY  ANNOUNCED  PLACE  OF 

MEETING:  Chattanooga  Office  Complex, 

110  Market  Street,  Chattanooga, 

Teimessee. 

CHANGES  IN  THE  MEETING:  Each  member 

of  the  TVA  Board  of  Directors  has 

approved  the  addition  of  the  following 

items  to  be  previously  announced 

agenda: 

Agenda  Items:  F — Unclassified 

Fl.  Authority  to  hcense  TVA 
intellectual  property. 

F2.  Participation  in  capital  funding 
entities. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Please  call  TVA  Media  Relations  at 
(423)  632-6000,  Knoxville,  Tennessee. 
Information  is  also  available  through 
TVA's  Washington  Office  at  (202)  898- 
2999. 

Edward  S.  Christenbury, 
General  Counsel  and  Secretary  to  the  Board. 
(PR  Doc.  99-2466  Filed  1-28-99;  3:34  pro) 
BILLING  CODE  8120-08-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 

Aviation  Proceedings,  Agreements 
filed  during  the  week  ending  January 
22,1999 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
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under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 

Docket  Number:  OST-99-5015. 
Date  Filed:  January  19, 1999. 
Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC31  Telex  Mail  Vote  985, 
Japan-Hawaii  Spouse  Fares — Reso  091p, 
Intended  effective  date:  April  1, 1999. 

Docket  Number:  OST-99-5017. 

Date  Filed:  January  19, 1999. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTCl  Telex  Mail  Vote  984, 
PEX  fares  between  Argentina  and 
Paraguay,  Intended  effective  date: 
February  1, 1999. 
Dorothy  W.  Walker, 
Federal  Register  Liaison. 
[PR  Doc.  99-2328  Filed  1-29-99;  8:45  am] 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  during  the  Week 
Ending  January  22, 1999 

The  following  Applications  for 
Certificates  of  PubUc  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Apphcations,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 


a  final  order  without  further 
proceedings. 

Docket  Number:  OST-97-3187. 

Date  Filed:  January  22,  1999. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  February  19, 1999. 

Description:  Application  of 
Transportes  Aereos  Ejecutivos,  S.A.  de 
C.V.  pursuant  to  49  U.S.C.  Section 
41302  and  Subpart  Q,  applies  for 
amendment  and  re-issuance  of  its 
foreign  air  carrier  permit  issued  to  it  by 
Order  95-3-11  to  permit  TAESA  to 
engage  in  scheduled  air  transportation 
of  property  and  mail  on  the  following 
Mexico-United  States  scheduled  all- 
cai^o  routes  Cancun,  Mexico-Los 
Angeles,  California;  Cancun,  Mexico- 
Miami,  Florida. 
Dorothy  W.  Walker, 
Federal  Register  Liaison. 
[FR  Doc.  99-2329  Filed  1-29-99;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricuiturar  Marketing  Service 

7  CFR  Part  956 

[Docket  Nos.  98AMA-FV-«56-1;  FV9&-«56- 
1] 

Sweet  Onions  Grown  In  the  Walla 
Walla  Valley  of  Souttieast  Washington 
and  Northeast  Oregon;  Order 
Amending  Marketing  Agreement  and 
Order  No.  ^6 

AGENCY:  Agricultural  Marketing  Service, 

USDA.  I 

ACTION:  Finaj  rule. 

SUMMARY:  Tills  final  rule  amends  the 
marketing  agreement  and  order  (order) 
for  sweet  onions  grown  in  the  Walla 
Walla  Valley  of  Southeast  Washington 
and  Northeaft  Oregon.  The  amendments 
were  submitted  by  the  Walla  Walla 
Sweet  Onion  Committee  (committee), 
the  agency  n  sponsible  for  local 
administration  of  the  order.  The  changes 
broaden  the  $cope  of  the  order  by 
adding  authority  for  grade,  size,  quality, 
maturity,  an^  pack  regulations, 
mandatory  iiispection,  marketing  policy 
statements,  and  minimum  quantity 
exemptions.  In  addition,  a  minor  change 
is  made  in  the  committee's  name.  These 
changes  wer«i  favored  by  Walla  Walla 
Sweet  Onionl  growers  in  a  mail 
referendum  and  will  improve  the 
operation  and  functioning  of  the  Walla 
Walla  Sweet  Onion  marketing  order 
program. 

EFFECTIVE  DAfE:  February  2,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Curry^  Marketing  Specialist, 
Marketing  O^er  Administration 
Branch,  Fruiti  and  Vegetable  Programs, 
AMS,  USDA^  Northwest  Marketing 
Field  Office, |l220  SW  Third  Avenue, 
room  369.  Portland,  Oregon  97204; 
telephone:  (503)  326-2724,  or  Fax:  (503) 
326-7440;  onAnne  M.  Dec,  Marketing 
Order  Admiriistration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  Washington,  DC  20250-0200; 
telephone:  (202)  720-2491,  or  Fax:  (202) 
205-6632.  Si^all  businesses  may  request 
information  On  compliance  with  this 
regulation,  ot  obtain  a  guide  on 
complying  with  fruit,  vegetable,  and 
specialty  crop  marketing  agreements 
and  orders  b]|  contacting  Jay  Guerber, 
Marketing  Oijder  Administration 
Branch,  Fruits  and  Vegetable  Programs, 
AMS,  USDaJpO.  Box 96456,  room 
2525-S,  Was^iington,  DC  20090-6456; 
telephone  (202)  720-2491;  Fax  (202) 
205-6632. 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing  issued  on  March  25,  1998,  and 


published  in  the  April  1, 1998,  issue  of 
the  Federal  Register  (63  FR  15787). 
Recommended  Decision  and 
Opportunity  to  File  Written  Exceptions 
issued  on  September  17, 1998,  and 
published  in  the  Federal  Register  on 
September  23,  1998  (63  FR  50802). 
Secretary's  Decision  and  Referendum 
Order  issued  November  13, 1998,  and 
published  in  the  Federal  Register  on 
November  19,  1998  (63  FR  64215). 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and 
557  of  Title  5  of  the  United  States  Code 
and,  therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

Preliminary  Statement 

This  final  rule  was  formulated  on  the 
record  of  a  public  hearing  held  in  Walla 
Walla,  Washington,  on  April  7,  1998,  to 
consider  the  proposed  amendment  of 
Marketing  Agreement  and  Order  No. 
956,  regulating  the  handling  of  sweet 
onions  grown  in  the  Walla  Walla  Valley 
of  Southeast  Washington  and  Northeast 
Oregon,  hereinafter  referred  to 
collectively  as  the  "order."  The  hearing 
was  held  pursuant  to  the  provisions  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601 
et  seq.],  hereinafter  referred  to  as  the 
Act,  and  the  applicable  rules  of  practice 
and  procedure  governing  proceedings  to 
formulate  marketing  agreements  and 
marketing  orders  (7  CFR  part  900).  The 
Notice  of  Hearing  contained  amendment 
proposals  submitted  by  the  committee 
and  the  U.S.  Department  of  Agriculture. 

The  committee's  proposals  pertained 
to  adding  authority  for  grade,  size, 
quality,  maturity,  and  pack  regulations, 
mandatory  inspection,  marketing  policy 
statements,  and  minimum  quantity 
exemptions.  In  addition,  the  committee 
proposed  changing  its  name  from  the 
Walla  Walla  Sweet  Onion  Committee  to 
the  Walla  Walla  Sweet  Onion  Marketing 
Committee. 

Also,  the  Fruit  and  Vegetable 
Programs  of  the  Agricultm-al  Marketing 
Service  (AMS),  U.S.  Department  of 
Agriculture,  proposed  to  allow  such 
changes  as  may  be  necessary  to  the 
order,  if  any  or  all  of  the  above 
amendments  are  adopted,  so  that  all  of 
its  provisions  conform  with  the 
proposed  amendment.  No  conforming 
changes  have  been  deemed  necessary. 

Upon  the  basis  of  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Administrator  of  the 
Agricultural  Marketing  Service  (AMS) 
on  September  17, 1998,  filed  with  the 
Hearing  Clerk,  U.S.  Department  of 
Agriculture,  a  Recommended  Decision 
and  Opportunity  to  File  Written 
Exceptions  thereto  by  October  23, 1998. 
None  were  received. 


A  Secretary's  Decision  and 
Referendum  Order  was  issued  on 
November  13,  1998,  directing  that  a 
referendum  be  conducted  during  the 
period  November  25  through  December 
10, 1998,  among  growers  of  Walla  Walla 
sweet  onions  to  determine  whether  they 
favored  the  proposed  amendments  to 
the  order.  In  the  referendum,  both 
amendments  were  favored  by  more  than 
two-thirds  of  the  growers  voting  in  the 
referendum  by  number  and  volume. 

The  amended  marketing  agreement 
was  subsequently  mailed  to  all  Walla 
Walla  sweet  onion  handlers  in  the 
production  area  for  their  approval.  The 
marketing  agreement  was  approved  by 
handlers  representing  more  than  50 
percent  of  the  volume  of  Walla  Walla 
sweet  onions  handled  by  all  handlers 
during  the  representative  period  of  June 
1,  1997,  through  May  31,  1998. 

Small  Business  Considerations 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities. 
Accordingly,  the  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  so  that 
small  businesses  will  not  be  unduly  or 
disproportionately  burdened.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (SBA)  (13  CFR  121.601) 
as  those  having  annual  receipts  of  less 
than  $500,000.  Small  agricultural 
service  firms,  which  include  handlers 
regulated  under  the  order,  are  defined  as 
those  with  annual  receipts  of  less  than 
$5,000,000. 

Interested  persons  were  invited  to 
present  evidence  at  the  hearing  on  the 
probable  regulatory  and  informational 
impact  of  the  proposed  amendments  on 
small  businesses.  The  record  indicates 
that  growers  and  handlers  would  not  be 
unduly  burdened  by  any  additional 
regulatory  requirements,  including 
those  pertaining  to  reporting  and 
recordkeeping,  that  might  result  from 
this  proceeding. 

Diiring  the  1996-97  crop  year, 
approximately  33  handlers  were 
regulated  under  Marketing  Order  No. 
956.  In  addition,  there  were  about  64 
producers  of  Walla  Walla  sweet  onions 
in  the  production  area.  Marketing  orders 
and  amendments  thereto  are  unique  in 
that  they  are  normally  brought  about 
through  group  action  of  essentially 
small  entities  for  their  own  benefit. 
Thus,  both  the  RFA  and  the  Act  are 
compatible  with  respect  to  small 
entities. 
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Twenty-four  of  the  33  handlers  are 
also  producers  who  handle  their  own 
onions.  There  are  seven  commercial 
packinghouses  that  pack  approximately 
90  percent  of  all  Walla  Walla  sweet 
onions.  In  the  1996-97  season,  the 
average  f.o.b.  price  for  Walla  Walla 
sweet  onions  was  $8.70  per  50-poimd 
sack.  Total  production  for  the  1996-97 
season  was  666,000  50-pound 
containers.  A  handler  who  packed  over 
550,000  50-pound  units  would  exceed 
the  SBA  definition  of  a  small  handler. 
According  to  record  evidence,  there  are 
two  dominant  handlers  in  the  industry 
and  at  least  one  of  these  handlers  could 
be  considered  a  large  handler  under  this 
definition.  The  record  revealed  that  all 
Walla  Walla  sweet  onion  growers  would 
be  considered  small  producers. 
Therefore,  it  can  be  concluded  that  the 
majority  of  growers  and  handlers  would 
be  considered  small  businesses. 

The  marketing  order,  promulgated  in 
1995,  currently  defines  the  production 
area  where  onions  must  be  grown  to  be 
designated  as  Walla  Walla  sweet  onions. 
It  also  provides  the  authority  to  fund 
research  and  promotion  activities 
through  assessments  on  handlers,  as 
well  as  establish  container  regulations. 
Although  the  marketing  order  as 
currently  written  addresses  some  of  the 
marketing  problems  facing  the  industry, 
the  Walla  Walla  sweet  onion  industry 
continues  to  experience  marketing 
problems. 

Economic  data  presented  on  the 
record  indicates  that  the  acres  planted 
have  decreased  from  1,800  in  1988  to 
900  acres  planted  in  1997.  This  is  a  50% 
decrease  since  1988.  Similarly,  acres 
harvested  have  decreased  from  1 ,600  in 
1988  to  900  in  1997. 

In  addition,  the  data  shows 
production  has  decreased  dramatically 
from  1,280,000  50-poimd  containers  in 
1988  to  666,000  50-pound  containers  in 
1997.  This  is  a  48%  decrease  in 
production  in  the  last  10  years. 

Total  crop  values  have  declined  from 
$9,345,000  in  1989  to  $5,794,000  in 
1997.  This  is  a  38%  decrease  in  total 
crop  values  in  9  years. 

U.S.  per  capita  consumption  of  fresh 
onions  has  increased  from  10.7  pounds 
per  year  in  1981  to  17.5  pounds  per  year 
in  1997.  This  is  a  64%  increase  in  per 
capita  use  of  fresh  onions,  while  the 
production  of  Walla  Walla  sweet  onions 
has  decreased.  This  increased 
consumption  shows  that  this  industry 
has  the  potential  to  improve. 

In  addition,  economic  data  shows  that 
competition  from  other  sweet  onion 
producing  areas  has  increased 
dramatically.  Producers  of  Walla  Walla 
sweet  onions  have  lost  market  share  to 
other  sweet  onions  such  as  Georgia 


Vidalia  onions,  California  Imperial 
onions,  Hawaii  Maui  Sweets,  New  Mex. 
Sweets  from  New  Mexico,  and  Texas 
hybrid  1015Y"s. 

The  acres  harvested  and  production  of 
Vidalia  onions  have  increased  by  236% 
and  447%,  respectively,  since  1989.  The 
Vidalia  sweet  onion  industry's  normal 
harvesting  and  shipping  season  begins 
in  the  middle  of  April  and  ends  in  late 
July.  The  Vidalia  onion  industry  has 
been  successful  in  extending  its 
shipping  season  into  September  and 
October  by  establishing  controlled 
atmosphere  storage  capabilities.  This 
may  be  having  a  price  dampening  effect 
on  Walla  Walla  sweet  onions  because  of 
the  overlap  of  shipping  seasons  and 
direct  competition  caused  by  the 
extended  season  of  Vidalia  onions. 

Of  the  six  sweet  onion-producing 
areas  in  the  U.S.,  Walla  Walla  sweet 
onion  prices  are  lower  than  Maui, 
Vidalia  and  Texas  onions.  In  addition, 
the  economic  report  presented  on  the 
record  shows  that  VidaUa  onions  always 
receive  higher  prices  than  Walla  Walla 
sweet  onions  with  an  average  price 
differential  of  $5  per  50-pound 
container. 

The  Walla  Walla  sweet  onion  season 
begins  in  middle  or  late  June  and 
continues  until  the  end  of  July.  The 
shipping  season  lasts  for  approximately 
six  weeks.  Prices  for  Walla  Walla  sweet 
onions  at  the  beginning  of  the  season 
start  relatively  high.  As  the  season 
progresses,  prices  generally  fall.  This 
seasonal  price  behavior  has  resulted  in 
producers  harvesting  onions  before  they 
are  fully  matured.  This  has  led  to  poor 
quality  onions  being  sold  on  the  market 
that  make  an  unfavorable  impression  on 
consumers,  supermarkets,  and  other 
outlets  that  handle  Walla  Walla  sweet 
onions.  In  addition,  this  situation 
appears  to  have  shortened  the  marketing 
season. 

The  quality  at  the  beginning  of  the 
season  has  a  tendency  to  set  the  market 
tone  for  the  remainder  of  the  season.  If 
quality  is  high  at  the  beginning  of  the 
season,  this  makes  a  favorable 
impression  on  buyers  as  well  as 
consiuners.  WiA  high  quality  onions  at 
the  start  of  the  season,  consumers  are 
likely  to  become  repeat  customers. 
However,  if  quality  is  low  at  the 
begiiuiing  of  the  season,  receivers  as 
well  as  consumers  are  disappointed. 
Initial  low  quality  will  result  in 
consiuners  shopping  for  alternative 
sweet  onions  and  they  will  not  be  repeat 
purchasers. 

Minimiun  quality  and  size 
requirements  are  established  imder 
marketing  orders  to  ensure  that 
substandard  produce  does  not  find  its 
way  to  the  market  and  destroy  consiuner 


confidence  and  harm  producers' 
returns.  The  objective  of  implementing 
quality  control  and  size  provisions 
under  marketing  orders  is  to  make  the 
markets  work  more  efficiently,  improve 
quality,  and  to  market  preferred  sizes. 
The  use  of  quality  and  size  standards 
through  a  grading  scheme  benefits 
consumers  by  assuring  the  buyers  that 
they  are  getting  high  quality  produce  of 
desirable  size.  This  helps  build 
consumer  demand  in  the  long  run. 
Minimum  quality  and  size  standards  are 
deemed  desirable  because  they  prevent 
the  shipment  of  poor  quality  produce, 
which  ends  up  harming  producers' 
ability  to  sell  their  product  and 
consumers'  willingness  to  buy. 

The  reputation  of  Walla  Walla  sweet 
onions  has  deteriorated  over  the  recent 
years  due  to  the  poor  quality  of  some  of 
the  onions  marketed.  Record  evidence 
indicated  that  a  surveillance  project 
conducted  during  the  1997  haivest 
season  by  the  Washington  State 
Department  of  Agriculture  on  behalf  of 
the  committee  noted  that  a  significant 
amount  of  onions  sold  within  the 
immediate  Walla  Walla  area  did  not 
meet  minimum  U.S.  standards.  Walla 
Walla  sweet  onions  usually  meet  at  least 
U.S.  No.  2  grade,  but  only  a  small 
volume  meets  U.S.  No.  1  crade. 

Establishing  quality  ana  size 
provisions  under  the  Walla  Walla  sweet 
onion  marketing  order  would  provide 
an  incentive  for  producers  to  allow  their 
onions  to  fully  mature,  resulting  in  a 
higher  quality  of  onion  marketed. 
Establishing  quality  and  size 
requirements  would  ensure  consistent 
quality  and  acceptable  sizes  of  onions 
throughout  the  season.  This  tends  to 
benefit  consumers  through  a  higher 
quality  of  onion  and  benefits  producers 
with  a  higher  demand  for  their  product. 
In  the  long  nm,  high  quaUty,  seasonal 
produce  builds  name  recognition  and 
helps  enhance  demand. 

Tne  Walla  Walla  sweet  onion  industry 
has  attempted  to  voluntarily  implement 
quality  control.  Prior  to  implementation 
of  the  marketing  order,  the  Walla  Walla 
Sweet  Onion  Conunission,  a  voluntary 
organization  composed  of  producers 
and  handlers,  implemented  quality 
rules  for  its  members.  These  rules 
restricted  the  sale  of  U.S.  No.  2  grade 
onions  and  culls  from  fresh  market  use, 
and  included  random  inspections. 
Common  defects  that  caused  the  onions 
to  fail  to  meet  these  requirements  were 
seed  stems,  immaturity,  and  decay. 
Because  of  the  voluntary  nature  of  these 
imposed  regulations,  this  project  was 
unsuccessful. 

Currently,  the  marketing  order  allows 
only  onions  grown  in  the  designated 
production  area  to  be  marketed  as  Walla 
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Walla  sweet  onions.  Research  activities 
as  well  as  prsmotional  activities  are  also 
authorized  under  the  current  order. 
Broadening  Ihe  scope  of  the  order  by 
authorizing  minimum  quality  and  size 
requirement!  t  will  add  another 
marketing  tool  to  help  the  industry 
solve  marketing  problems,  especially 
those  related  to  quality.  Minimum 
quality  and  size  requirements  would 
allow  the  industry  to  improve  their 
name  recognition  with  a  quality 
product.  Amending  the  order  by 
authorizing  t  tie  establishment  of 
minimum  qu  ality  and  size  requirements 
will  help  to  ( xpand  markets  and  deliver 
a  more  consi  jtent  quality  product  of 
desirable  siz(  f  to  the  consumer. 

Without  ai  y  quality  and  size 
provisions  in  place,  industry  members 
can  place  sul  (standard  product  on  the 
market  that  i  i  severely  impacting  the 
credibility  at  d  marketability  of  all 
Walla  Walla  sweet  onions.  Because  of 
these  currentj  practices,  the  industry  is 
experiencingj  problems  establishing  and 
maintaining  parkets  in  areas  that  have 
traditionally  been  strong.  The  industry 
has  lost  markets  due  to  poor  quality, 
short  shelf  life  and  increased 
competition  from  other  sweet  onion 
producing  areas. 

Minimum  quality  and  size 
requirements  would  help  alleviate  some 
of  these  problems  and  work  to  improve 
producer  retv|ms  by  strengthening 
consimier  and  retail  demand. 
Mandatory  ii^spection  requirements 
would  maice  ^11  producers  and  handlers 
responsible  f6r  the  quality  of  the 
industry's  output.  Poor  quality  would 
not  be  mixed  with  better  quality.  The 
record  revealed  that  most  handlers  are 
already  sorti4g  by  size.  The 
Department'^  Market  News  Service 
reports  priced  for  jumbo  and  mediiun 
onions,  whicp  further  indicates  that 
handlers  are  jorting  by  size.  Most 
handlers  also  pack  to  a  certain  quality 
standards,  usually  based  on  U.S.  grade 
standards.  Therefore,  handlers  would 
not  be  required  to  drastically  modify 
their  packing' operations  or  purchase 
new  equipment.  The  committee 
considered  gi  ower  and  handler  costs 
very  seriousl; '  and  even  discussed  the 
cost  burden  hptween  larger  and  smaller 
handlers.  Th4  minimum  quantity 
exemption  should  address  such 
concerns. 

Growers  m^y  be  faced  with  a  potential 
cost  item  related  to  improved 
equipment  that  could  be  needed  in 
order  to  meet  minimum  quality  or  size 
standards.  A  handler  testified  that 
growers  coul(J  update  their  mechanical 
seeders  so  th^t  the  seeds  could  be 
planted  equic  istant  from  each  other, 
which  would  result  in  onions  with 


better  shape,  more  uniformity  and  larger 
size.  There  are  increasingly  more 
growers  that  are  purchasing  this 
equipment  or  contracting  with  other 
growers  that  have  the  seeders.  Seed 
coating  or  pelleting  is  another 
alternative  for  better  seed  placement, 
which  is  less  expensive  than  the 
purchase  of  a  highly  advanced  seeder. 
The  seed  coating  adds  a  clay-like 
material  to  the  exterior  of  the  seed,  so 
that  the  seeders  do  not  cause  two  or 
three  seeds  to  drop  at  the  same  time.  It 
appears  that  costs  associated  with 
growers  modifying  their  cuhural 
practices  to  abide  by  minimum  quality 
and  size  standards  would  be  minimal 
and  offset  by  improved  producer 
returns. 

A  witness  for  the  committee  testified 
that  the  benefits  of  including  the 
authority  for  minimum  quality  and  size 
standards  would  far  outweigh  any 
negative  impact  to  producers  and 
handlers  and  the  industry  could  start 
rebuilding  markets  and  creating  new 
ones. 

The  Federal-State  Inspection  Service 
Office  that  is  responsible  for  inspecting 
Walla  Walla  sweet  onions  is  currently 
located  in  Pasco,  Washington,  less  than 
50  miles  from  Walla  Walla.  According 
to  record  testimony,  inspectors  would 
be  staffed  in  Walla  Walla  during  the 
season  if  mandatory  inspection  was 
implemented. 

Inspection  costs  in  the  State  of 
Washington  are  computed  on  an  hourly 
basis  or  a  per  unit  basis,  whichever  is 
greater.  If  the  hourly  rate  is  used,  the 
rate  applies  to  the  total  number  of  the 
inspector's  hours,  including  travel  time. 
Depending  upon  the  workload, 
inspectors  could  be  based  in  Walla 
Walla  during  the  season,  which  would 
lessen  travel  costs.  Record  testimony 
indicated  that  the  hovuly  inspection  rate 
is  $26,  with  a  two-hour  minimum,  or 
$52,  for  inspection  or  $208  for  an  eight- 
hour  day.  However,  the  State  of 
Washington  Agriculture  Code 
regulations  appearing  at  Chapter  16- 
400-210  WAC  provide  that  the  hourly 
inspection  rate  is  $23,  with  no 
minimiun  time  required.  In  accordance 
with  the  Rules  of  Practice  and 
Procedure  governing  the  formulation  of 
marketing  agreements  and  orders  (7  CFR 
Part  900),  official  notice  has  been  taken 
of  the  fees  set  forth  in  the  State  of 
Washington  regulations  at  Chapter  16- 
400-210  WAC.  The  fee  schedule  will  be 
used  in  our  analysis.  On  a  per  imit 
basis,  the  inspection  fee  is  $.04  per  50- 
pound  unit. 

As  stated  above,  inspection  costs  are 
computed  on  an  hourly  basis  or  a  per 
unit  basis,  whichever  is  greater.  For 
example,  if  an  inspection  was  requested 


on  100  50-pound  containers  and  the 
inspection  lasted  one  hour,  the  per  unit 
cost  for  inspecting  the  lot  would  be  $4, 
and  the  per  hour  cost  would  be  $23. 
Under  this  scenario,  the  handler  would 
be  charged  $23  for  the  inspection,  the 
greater  amount.  This  would  average  $.23 
per  unit. 

Under  the  current  fee  schedule,  it 
would  be  necessary  for  the  inspection 
office  to  inspect  over  4,600  50-pound 
imits  of  onions  per  day  in  order  to 
maintain  the  fee  at  $.04  per  50-pound 
unit.  If  handlers  do  not  handle  over 
4,600  50-pound  units  per  day,  their 
inspection  costs  would  be  computed  at 
the  hourly  rate.  Even  for  handlers  who 
normally  handle  that  volume,  there 
would  be  times  during  the  season, 
particularly  in  the  beginning  and  end  of 
the  season,  where  the  volume  of  onions 
inspected  would  not  be  at  a  level  where 
the  $.04  per  50-pound  unit  could  be 
used.  The  fees  would  convert  to  the 
hourly  rate. 

Record  testimony  indicated  that  the 
committee  is  concerned  with  increased 
costs  associated  with  these  proposals, 
particularly,  the  costs  of  inspection.  "The 
committee  discussed  options  to  address 
these  concerns  and  developed  two 
remedies  intended  to  alleviate  the  cost 
burdens  on  small  handlers.  First,  the 
committee  recommended  adding 
authority  in  the  order  for  the  committee 
to  contract  writh  the  Federal-State 
Inspection  Service  and  pay  for  all 
inspections  of  Walla  Walla  sweet 
onions.  Second,  the  committee 
recommended  an  exemption  from 
inspection  for  handlers  of  small  lots  of 
onions. 

Under  the  scenario  of  contracting 
with  the  inspection  service,  each 
handler  would  pay  a  separate 
assessment  for  inspection  costs  at  a  per 
unit  price.  All  handlers  would  pay  the 
same  price  per  bag  for  inspection, 
whether  exempt  or  not.  Under  such  a 
contract,  the  larger  volume  handlers 
would  pay  more  of  the  inspection  costs 
because  they  handle  so  many  more  units 
of  onions.  Iii  this  manner,  the  burden  of 
inspection  costs  for  smaller  volimie 
handlers  could  be  minimized.  This  was 
discussed  with  representatives  of  the 
inspection  service. 

A  Washington  State  inspector 
confirmed  that  travel  costs  would  be 
lessened  if  an  inspector  was  based  in 
Walla  Walla.  However,  the  inspector 
indicated  that  $.04  per  50-pound  imit 
would  be  the  minimum  cost  for  the 
inspection.  Costs  could  increase 
depending  on  the  workload.  If  the 
workload  was  light,  such  as  late  in  the 
season  when  the  quantities  of  onions  are 
diminishing,  it  could  be  more  costly  for 
an  inspector  to  conduct  inspections  on 
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smaller  lots.  It  could  be  necessary  to 
convert  the  cost  to  an  hourly  cost, 
which  would  exceed  $.04  per  50-pound 
unit. 

There  have  been  discussions 
regarding  contractual  relationships  with 
the  inspection  service  but  factors  such 
as  inspection  of  small  quantities  would 
need  to  be  addressed  in  the  contract. 
The  inspector  testified  that  the 
inspection  office  must  cover  the  cost  of 
inspectors  and  if  there  was  not  a  full 
days  work  in  Walla  Walla,  the  inspector 
would  need  to  travel  elsewhere.  These 
situations  would  need  to  be  factored 
into  any  contractual  agreements.  A 
witness  for  the  proposals  testified  that 
because  of  the  variables  associated  with 
inspecting  Walla  Walla  sweet  onions,  it 
is  estimated  the  cost  of  inspection 
would  range  between  $.04  and  $.06  per 
50-pound  imit  if  the  per  unit  price  were 
used  in  a  contractual  agreement.  The 
committee  could  consider  only 
contracting  with  the  inspection  service 
during  the  busiest  parts  of  the  season  in 
order  to  keep  the  inspection  cost  lower. 
The  committee  could  also  consider  only 
regulating  for  part  of  the  season. 

Another  option  the  committee 
developed  to  address  the  issues  of  costs 
on  small  handlers  would  provide  an 
exemption  for  handlers  who  handle  up 
to,  but  not  more  than  2,000  pounds  of 
Walla  Walla  sweet  onions  per  shipment. 
These  handlers  would  be  exempt  from 
inspection  requirements,  but  these 
exempt  onions  would  still  be  required 
to  meet  the  quality  and  size 
requirements  in  effect  at  the  time  of 
shipment.  Handlers  could  make  more 
than  one  exempt  shipment  per  day  as 
long  as  each  shipment  was  at  or  below 
the  2,000-poimd  exemption.  These 
exempt  onions  would  not  be  exempt 
from  assessments.  The  committee  would 
be  able  to  recommend  modification  of 
the  minimum  quantity  exemption 
through  informal  rulemaking,  if 
necessary.  The  committee  would  be 
responsible  for  monitoring  compliance 
with  this  proposal.  If  necessary,  the 
committee  would  conduct  spot 
inspections  at  the  committee's  expense 
to  ensure  that  inspection-exempt  onions 
were  meeting  the  estabUshed  quality 
and  size  regulations. 

Record  testimony  indicated  the 
implementation  of  these  amendments 
could  necessitate  that  the  committee 
increase  the  manager's  work  hours  in 
order  to  monitor  compliance  with  these 
provisions.  This  could  result  in  the  need 
to  recommend  an  increase  in  the 
marketing  order  assessment  rate. 
However,  an  increase  is  not  expected 
because  the  increased  production, 
demand,  and  expanded  markets  would 
help  to  supply  ample  funds  to 


administer  the  program  without 
increasing  the  assessment  rate. 

When  me  committee  was  considering 
amending  the  marketing  order  to 
include  quality  and  size  requirements,  a 
compliance  subcommittee  was 
appointed  to  address  concerns  of  small 
producers  and  handlers.  The 
subcommittee  is  composed  of  producers 
and  handlers  who  developed  the 
minimum  quantity  exemption 
provisions  of  the  committee's  proposals. 
The  subcommittee  considered  different 
options  diu'ing  their  deliberations  and 
determined  that  the  amendments  set 
forth  in  this  rule  are  the  most 
advantageous  to  small  growers  and 
handlers  while  still  allowing  quality 
objectives  to  be  met. 

Inspection  requirements  would  not 
apply  to  shipments  of  Walla  Walla 
sweet  onions  that  are  2,000  pounds  or 
less.  However,  these  onions  would  be 
required  to  meet  any  minimum 
requirements  in  effect  at  the  time  of 
shipment.  This  would  be  enforced 
through  periodic  spot  examinations 
conducted  by  the  committee.  A  general 
consensus  among  industry  members 
was  that  esfabUshing  a  minimum 
quantity  exemption  was  necessary  to 
relieve  any  undue  financial  burden  on 
small  volume  handlers.  The  committee 
would  be  responsible  for  monitoring 
compliance  by  conducting  spot 
inspections,  if  necessary,  at  the 
committee's  expense.  It  is  estimated  that 
compliance  activities  could  increase 
administrative  costs  for  the  committee 
by  $3,000,  or  a  3  percent  increase  in  the 
current  committee  budget. 

As  previously  stated,  7  commercial 
handlers  pack  90  percent  of  the 
industry's  crop.  Approximately  26 
handlers  handle  the  remaining  10 
percent.  With  the  2,000  pound 
inspection  exemption  implemented,  it  is 
estimated  that  50  percent  of  the 
remaining  26  handlers  would  be  exempt 
from  mandatory  inspection.  This 
represents  approximately  42  acres  or 
25,000  50-lb.  units,  which  is  5  percent 
of  the  crop.  Therefore,  it  appears  that  at 
least  13  handlers  would  be  exempt  from 
inspection,  while  95  percent  of  the 
production  would  still  be  inspected. 
This  amendment  would  minimize  the 
impact  on  small  handlers  without 
jeopardizing  quality  objectives. 

These  exempt  onions  would  not  be 
exempt  from  assessments.  In  addition, 
exempt  onions  would  still  be  required 
to  meet  the  minimum  quality  and  size 
requirements  established  by  the 
committee  and  approved  by  the 
Secretary.  Committee  staff  would 
conduct  spot  inspections  to  monitor  the 
exempt  handlers'  activities.  The 
amendment  allows  for  modification  of 


this  provision  depending  on  industry 
needs.  The  committee  does  not  believe 
it  would  ever  recommend  not  having  a 
minimum  quantity  exemption. 

A  wdtness  for  the  amendments 
testified  that  the  only  cost  increase 
would  be  the  cost  of  inspection.  He 
further  stated  that  the  cost  of  inspection 
is  a  minor  cost  item,  compared  to  labor 
and  growing  costs.  Walla  Walla  sweet 
onion  production  is  labor-intensive  and 
high  cost.  A  premiimi  price  is  necessary 
for  the  onions  to  pay  the  costs  of 
production. 

This  witness  testified  that  a  grower 
normally  has  $1,800  to  $2,000  an  acre 
invested  in  production  prior  to  harvest. 
Using  this  estimate  and  assuming  a 
yield  of  190  50-pound  units  per  acre, 
inspection  costs  (estimated  at  $.04  to 
$.06  per  50-pound  unit)  are  estimated  to 
be  $7.60  to  $11.40  per  acre,  or  an 
estimated  0.4  to  0.6  percent  increase  of 
pre-harvest  cost. 

Following  is  an  example  of  possible 
costs  associated  with  implementing 
quality  and  size  standards.  Testimony 
revealed  that  if  a  U.S.  Ckjmmercial  grade 
were  established  as  a  minimum  quality 
standard,  5  to  10  percent  of  the  onions 
would  not  meet  that  grade  and  would 
have  to  be  disposed  of  in  secondary 
outlets.  Using  last  year's  production 
figures  (1996-97),  666,000  50-pound 
containers  were  produced  for  sale.  If  10 
percent  would  not  make  U.S. 
Commercial  grade,  66,600  50-pound 
containers  would  need  to  be  disposed  in 
secondary  outlets.  It  is  estimated  that  5 
percent  of  the  crop,  or  33,300  pounds, 
would  be  exempt  from  inspection. 
Therefore,  approximately  566,100  50- 
pound  containers  would  need  to  be 
inspected.  Using  the  high  inspection 
cost  estimate  of  $.06  per  container, 
inspection  costs  for  the  entire  crop 
would  be  $33,966.  Seven  commercial 
packing  houses  pack  90  percent  of  the 
crop  which  would  account  for 
$30,569.40  of  the  costs.  The  remaining 
26  small  handlers  would  be  responsible 
for  the  remaining  inspection  costs  of 
$3,396.60,  or  approximately  $131  per 
handler  for  inspection  fees  for  that 
season. 

Minimum  quality  and  size  standards 
would  maintain  the  integrity  of  the 
product  so  that  the  commodities'  overall 
quahty  image  is  not  diminished  by  a 
low  quality  sample.  The  principle 
objective  of  a  grading  system  is  to  make 
the  market  work  more  efficiently. 
Minimum  quality  and  size  requirements 
would  improve  information  between 
buyers  and  sellers.  Contracts  could  be 
made  based  on  grade  specifications,  and 
buyers  need  not  personally  inspect  each 
lot  of  product.  Standardization  of 
quality  and  size  reduces  uncertainty 
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between  bu  i^ers  and  sellers,  and  this 
helps  reduce  marketing  costs.  The  goal 
of  an  effectii^e  grading  system  is  to 
improve  qujlity  and  size.  Minimum 
quality  and  size  standards  would  help 
ensure  that  substandard  produce  does 
not  find  its  vay  to  the  market  and 
destroy  con  iumer  confidence  and  harm 
producers'  letums. 

The  ability  of  producers  of  Walla 
Walla  sweel  onions  to  increase  the 
demand  for  their  product  depends  on 
their  ability  to  differentiate  their 
product  anc  to  create  a  favorable  image 
(including  c  uality)  with  consumers.  In 
recent  years ,  this  favorable  image  has 
deteriorated .  Culling  out  low  quality 
produce  of  \  indesirable  size,  even 
though  the  ( lemand  for  it  may  be  elastic, 
may  increase  total  returns.  The  price 
increase  fi'o  n  the  higher  quality  sold  is 
expected  to  tie  large  enough  to  offset  the 
effect  of  the  reduced  quantity  sold,  even 
after  the  costs  of  culling  are  covered. 

Record  ev  idence  also  shows  that  the 
collection  o  information  under  the 
marketing  o'der  would  not  be  effected 
by  these  am  mdments  to  the  marketing 
order.  No  increase  in  information 
collection  will  occur  with  the  adoption 
of  the  amenilments  alone.  However,  if 
these  amenc  ments  are  implemented  and 
the  committse  recommends  regulations 
to  impose  quality  and  size  requirements, 
it  is  possible  that  additional  information 
would  be  needed  from  handlers  to  aid 
in  administ(  ring  the  program 
effectively. '.  t  is  also  possible  that 
because  insjiection  certificates  would  be 
received  by  iie  committee,  needed 
information  could  be  collected  from  the 
certificates  i  nd  the  information 
collection  n  quirements  could  be 
reduced.  Whatever  information 
collection  cl  langes  result  from  any 
regulations,  the  committee  and  the 
Department  jwould  submit  such  changes 
to  the  Offica|  of  Management  and  Budget 
(OMB)  for  a|  )proval.  Current 
information  collection  requirements  for 
Part  956  are  approved  by  OMB  under 
OMB  numbrr  0581-0172. 

The  amen  iment  to  modify  the  name 
of  the  committee  from  the  Walla  Walla 
Sweet  Onion  Committee  to  the  Walla 
Walla  Sweel  Onion  Marketing 
Committee  uill  have  no  regulatory 
impact  on  h  indlers  or  growers. 

Accordinj  ly,  this  action  will  not 
impose  any  idditional  reporting  or 
recordkeeping  requirements  on  either 
small  or  larj  e  Walla  Walla  sweet  onion 
handlers.  A<  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  (requirements  and 


duplication 


sector  agenc  es. 


3y  industry  and  public 


The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
rule.  All  of  these  amendments  are 
designed  to  enhance  the  administration 
and  functioning  of  the  marketing  order 
to  the  benefit  of  the  industry. 

While  the  implementation  of  quality 
and  size  requirements  may  impose  some 
additional  costs  on  handlers,  the  costs 
are  minimal  and  uniform  on  all 
handlers.  Some  of  these  costs  may  be 
passed  on  to  growers.  However,  these 
costs  would  be  offset  by  the  benefits 
derived  by  the  operation  of  the 
marketing  order.  In  addition,  the 
meetings  regarding  these  amendments 
as  well  as  the  hearing  date  were  widely 
publicized  throughout  the  Walla  Walla 
sweet  onion  production  area  industry 
and  all  interested  persons  were  invited 
to  attend  the  meetings  and  the  hearing 
and  participate  in  committee 
deliberations  on  all  issues.  All 
committee  meetings  and  the  hearing 
were  public  forums  and  all  entities,  both 
large  and  small,  were  able  to  express 
views  on  these  issues.  Finally, 
interested  persons  were  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

Civil  Justice  Reform 

The  amendments  contained  in  this 
rule  have  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  They  are  not  intended  to  have 
retroactive  effect.  The  amendments  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
the  amendments. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 


Order  Amending  the  Order  Regulating 
the  Handling  of  Sweet  Onions  Grown  in 
the  Walla  Walla  Valley  of  Southeast 
Washington  and  Northeast  Oregon 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  are  supplementary 
and  in  addition  to  the  findings  and 
determinations  previously  made  in 
connection  with  the  issuance  of  the 
order;  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  affioned,  except  insofar  as  such 
findings  and  determinations  may  be  in 
conflict  with  the  findings  and 
determinations  set  forth  herein. 

(a)  Findings  and  Determinations  Upon 
the  Basis  of  the  Hearing  Record. 

Pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.),  and  the  applicable  rules  of 
practice  and  procedure  effective 
thereunder  (7  CFR  part  900),  a  public 
hearing  was  held  upon  the  proposed 
amendments  to  the  Marketing 
Agreement  and  Order  No.  956  (7  CFR 
part  956),  regulating  the  handling  of 
sweet  onions  grown  in  the  Walla  Walla 
Valley  of  Southeast  Washington  and 
Northeast  Oregon. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  marketing  agreement  and 
order,  as  hereby  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act; 

(2)  The  marketing  agreement  and 
order,  as  hereby  amended,  regulate  the 
handling  of  sweet  onions  grown  in  the 
production  area  in  the  same  manner  as, 
and  is  applicable  only  to  persons  in  the 
respective  classes  of  commercial  and 
industrial  activity  specified  in  the 
marketing  order  upon  which  hearings 
have  been  held; 

(3)  The  marketing  agreement  and 
order,  as  hereby  amended,  are  limited  in 
application  to  the  smallest  regional 
production  area  which  is  practicable, 
consistent  with  carrying  out  the 
declared  policy  of  the  Act,  and  the 
issuance  of  several  orders  applicable  to 
subdivisions  of  the  production  area 
would  not  effectively  carry  out  the 
declared  policy  of  the  Act; 

(4)  The  marketing  agreement  and 
order,  as  hereby  amended,  prescribe, 
insofar  as  practicable,  such  different 
terms  applicable  to  different  parts  of  the 
production  area  as  are  necessary  to  give 
due  recognition  to  the  differences  in  the 
production  and  marketing  of  sweet 
onions  grown  in  the  production  area; 
and 
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(5)  All  handling  of  sweet  onions 
grown  in  the  production  area  is  in  the 
current  of  interstate  or  foreign 
commerce  or  directly  burdens, 
obstructs,  or  affects  such  commerce. 

(b)  Additional  findings.  It  is  necessary 
and  in  the  public  interest  to  make  these 
order  amendments  effective  one  day 
after  pubUcation.  A  later  effective  date 
would  unnecessarily  delay  the 
implementation  of  tiie  amendments  and 
the  improvement  in  operation  of  the 
marketing  order  program.  The 
committee,  producers  and  handlers 
need  as  much  time  as  possible  to  make 
plans  to  implement  the  amended  order 
and  discuss  any  needed  changes  to  the 
regulations  and  committee  operating 
procedures.  Furthermore,  the  fiscal 
period  for  1999  begins  on  June  1. 

hi  view  of  the  foregoing,  it  is  hereby 
found  and  determined  that  good  causes 
exists  for  making  these  amendments 
effective  one  day  after  publication,  and 
that  it  would  be  contrary  to  the  public 
interest  to  delay  the  effective  date  of 
these  amendments  for  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553). 

(c)  Determinations.  It  is  hereby 
determined  that: 

(1)  Handlers  (excluding  cooperative 
associations  oT^roducers  who  are  not 
engaged  in  processing,  distributing,  or 
shipping  Walla  Walla  sweet  onions 
covered  by  the  order  as  hereby 
amended)  who,  during  the  period  June 
1. 1997,  through  May  31,  1998,  handled 
50  percent  or  more  of  the  volume  of 
such  onions  covered  by  said  order,  as 
hereby  amended,  have  signed  an 
amended  marketing  agreement;  and 

(2)  The  issuance  of  this  amendatory 
order  is  favored  or  approved  by  at  least 
two-thirds  of  the  producers  who 
participated  in  a  referendum  on  the 
question  of  approval  and  who,  during 
the  period  Jime  1, 1997,  through  May 
31, 1998  (which  has  been  deemed  to  be 
a  representative  period),  have  been 
engaged  within  the  production  area  in 
the  production  of  such  onions  for  fresh 
market. 

Order  Relative  to  Handling 

/( is  therefore  ordered,  That  on  and 
after  the  effective  date  hereof,  all 
handling  of  sweet  onions  grown  in  the 
Walla  Walla  Valley  of  Southeast 
Washington  and  Northeast  Oregon,  shall 
be  in  conformity  to,  and  in  compliance 
with,  the  terms  and  conditions  of  the 
said  order  as  hereby  amended  as 
follows: 

The  provisions  of  the  proposed 
marketing  agreement  and  order 
amendments  contained  in  the 
Secretary's  Decision  issued  by  the 
Administrator  on  November  13, 1998, 


and  published  in  the  Federal  Register 

on  November  19,  1998,  shall  be  and  are 
the  terms  and  provisions  of  this  order 
amending  the  order  and  are  set  forth  in 
full  herein. 

List  of  Subjects  in  7  CFR  Part  956 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Fart  956  is  amended  as 
follows: 

PART  956— SWEET  ONIONS  GROWN 
IN  THE  WALLA  WALLA  VALLEY  OF 
SOUTHEAST  WASHINGTON  AND 
NORTHEAST  OREGON 

1.  The  authority  citation  for  7  CFR 
part  956  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  In  part  956,  §  956.14  is  added  and 
reserved,  and  new  §§  956.15  and  956.16 
are  added  to  read  as  follows: 

§  956.15    Grade  and  size. 

Grade  means  any  of  the  officially 
established  grades  of  onions,  including 
maturity  requirements  and  size  means 
any  of  the  officially  established  sizes  of 
onions  as  set  forth  in  the  United  States 
standards  for  grades  of  onions  or 
amendments  thereto,  or  modifications 
thereof,  or  variations  based  thereon,  or 
States  of  Washington  or  Oregon 
standards  of  onions  or  amendments 
thereto  or  modifications  thereof  or 
variations  based  thereon,  recommended 
by  the  committee  and  approved  by  the 
Secretary. 

§956.16    Pack. 

Pack  means  a  quantity  of  Walla  Walla 
Sweet  Onions  specified  by  grade,  size, 
weight,  or  count,  or  by  type  or  condition 
of  container,  or  any  combination  of 
these  recommended  by  the  committee 
and  approved  by  the  Secretary. 

§956.20    [Amended] 

3.  hi  §  956.20,  paragraph  (a)  is 
amended  by  adding  the  word 
"Marketing"  immediately  following  the 
word  "Onion"  in  the  first  sentence. 

4.  In  part  956,  a  new  §  956.60  is  added 
to  read  as  follows: 

§956.60    Marketing  policy. 

(a)  Preparation.  Prior  to  each 
marketing  season,  the  committee  shall 
consider  and  prepare  a  proposed  policy 
for  the  marketing  of  Walla  Walla  Sweet 
Onions.  In  developing  its  marketing 
poUcy,  the  committee  shall  investigate 
relevant  supply  and  demand  conditions 
for  Walla  Walla  Sweet  Onions.  In  such 
investigations,  the  committee  shall  give 
appropriate  consideration  to  the 
following: 


(1)  Market  prices  for  sweet  onions, 
including  prices  by  variety,  grade,  size, 
quality,  and  maturity,  and  by  different 
packs; 

(2)  Supply  of  sweet  onions  by  grade, 
size,  quality,  maturity,  and  variety  in 
the  production  area  and  in  other  sweet 
onion  producing  sections; 

(3)  The  trend  and  level  of  consumer 
income; 

(4)  Establishing  and  maintaining 
orderly  marketing  conditions  for  Walla 
Walla  Sweet  Onions; 

(5)  Orderly  marketing  of  Walla  Walla 
Sweet  Onions  as  will  be  in  the  public 
interest;  and 

(6)  Other  relevant  factors. 

(b)  Reports.  (1)  The  committee  shall 
submit  a  report  to  the  Secretary  setting 
forth  the  aforesaid  marketing  policy, 
and  the  committee  shall  notify 
producers  and  handlers  of  the  contents 
of  such  report. 

(2)  In  the  event  it  becomes  advisable 
to  shift  from  such  marketing  policy 
because  of  changed  supply  and  demand 
conditions,  the  committee  shall  prepare 
an  amended  or  revised  marketing  policy 
in  accordance  with  the  manner 
previously  outlined.  The  committee 
shall  submit  a  report  thereon  to  the 
Secretary  and  notify  producers  and 
handlers  of  the  contents  of  such  report 
on  the  revised  or  amended  marketing 
policy. 

5.  Section  956.62  is  revised  to  read  as 
follows: 

§  956.62    Issuance  of  regulations. 

(a)  Except  as  otherwise  provided  in 
this  part,  the  Secretary  shall  limit  the 
shipment  of  Walla  Walla  Sweet  Onions 
by  any  one  or  more  of  the  methods 
hereinafter  set  forth  whenever  the 
Secretary  finds  from  the 
recommendations  and  information 
submitted  by  the  committee,  or  from 
other  available  information,  that  such 
regulation  would  tend  to  effectuate  the 
declared  poUcy  of  the  Act.  Such 
limitation  may: 

(1)  Regulate  in  any  or  all  portions  of 
the  production  area,  the  handling  of 
particular  grades,  sizes,  qualities,  or 
maturities  of  any  or  all  varieties  of 
Walla  Walla  Sweet  Onions,  or 
combinations  thereof,  during  any  period 
or  periods; 

(2)  Regulate  the  handling  of  particular 
grades,  sizes,  qualities,  or  maturities  of 
Walla  Walla  Sweet  Onions  differently, 
for  different  varieties  or  packs,  or  for 
any  combination  of  the  foregoing, 
during  any  period  or  periods; 

(3)  Provide  a  method,  through  rules 
and  regulations  issued  pursuant  to  this 
part,  for  fixing  the  size,  capacity, 
weight,  dimensions,  markings  or  pack  of 
the  container  or  containers,  which  may 
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be  used  in  t  le  packaging  or  handling  of 
Walla  Walli  Sweet  Onions,  including 
appropriate  logo  or  other  container 
markings  to  identify  the  contents 
thereof; 

(4)  Regulate  the  handling  of  Walla 
Walla  Sweet  Onions  by  estabUshing,  in 
terms  of  grapes,  sizes,  or  both,  minimum 
standards  of  quality  and  maturity. 

(b)  The  Secretary  may  amend  any 
regulation  issued  under  this  part 
whenever  tl^e  Secretary  finds  that  such 
amendment!  would  tend  to  effectuate  the 
declared  policy  of  the  Act.  The 
Secretary  mby  also  terminate  or  suspend 
any  regulatflon  or  amendment  thereof 
whenever  tae  Secretary  finds  that  such 
regulation  qr  amendment  obstructs  or 
no  longer  te^ds  to  effectuate  the 
declared  policy  of  the  Act. 

6.  Section  956.64  is  revised  to  read  as 
follows:      I 

§956.64    Mijiimum  quantities. 

During  any  period  in  which 
shipments  of  Walla  Walla  Sweet  Onions 
are  regulated  pursuant  to  this  part,  each 
handler  may  handle  up  to,  but  not  to 
exceed,  2,0^0  pounds  of  Walla  Walla 
Sweet  Onio^is  per  shipment  without 
regard  to  thfe  inspection  requirements  of 
this  part:  Provided,  That  such  Walla 
Walla  Sweat  Onion  shipments  meet  the 
minimum  requirements  in  effect  at  the 
time  of  the  Shipment  pursuant  to 
§  956.62.  The  committee,  with  the 
approval  ofjthe  Secretary,  may 
recommend  modifications  to  this 
section  and  the  establishment  of  such 
other  minir|jum  quantities  below  which 
Walla  Wallt  Sweet  Onion  shipments 
will  be  free  from  the  requirements  in,  or 
pursuant  to  §§956.42,  956.62,  956.63. 
and  956. 70  J  or  any  combination  thereof. 


7.  hi  part  956.  a  new  center  heading 
and  §  956.70  are  added  to  read  as 
follows: 

Inspection 

§  956.70    Inspection  and  certification. 

(a)  During  any  period  in  which 
shipments  of  Walla  Walla  Sweet  Onions 
are  regulated  pursuant  to  this  subpart, 
no  handler  shall  handle  Walla  Walla 
Sweet  Onions  unless  such  onions  are 
inspected  by  an  authorized 
representative  of  the  Federal-State 
Inspection  Service,  or  such  other 
inspection  service  as  the  Secretary  shall 
designate  and  are  covered  by  a  valid 
inspection  certificate,  except  when 
relieved  from  such  requirements 
pursuant  to  §§  956.63  or  956.64,  or  both. 
Upon  reconunendation  of  the 
committee,  with  approval  of  the 
Secretary,  inspection  providers  and 
certification  requirements  may  be 
modified  to  facilitate  the  handling  of 
Walla  Walla  Sweet  Onions. 

(b)  Regrading,  resorting,  or  repacking 
any  lot  of  Walla  Walla  Sweet  Onions 
shall  invalidate  prior  inspection 
certificates  insofar  as  the  requirements 
of  this  section  are  concerned.  No 
handler  shall  ship  Walla  Walla  Sweet 
Onions  after  they  have  been  regraded, 
resorted,  repacked,  or  in  any  other  way 
further  prepared  for  market,  unless  such 
onions  are  inspected  by  an  authorized 
representative  of  the  Federal-State 
Inspection  Service,  or  such  other 
inspection  service  as  the  Secretary  shall 
designate:  Provided,  That  such 
inspection  requirements  on  regraded. 
resorted,  or  repacked  Walla  Walla  Sweet 
Onions  may  be  modified,  suspended,  or 
terminated  under  rules  and  regulations 


recommended  by  the  committee,  and 
approved  by  the  Secretary. 

(c)  Upon  recommendation  of  the 
committee,  and  approval  of  the 
Secretary,  all  Walla  Walla  Sweet  Onions 
that  are  required  to  be  inspected  and 
certified  in  accordance  with  this  section 
shall  be  identified  by  appropriate  seals, 
stamps,  tags,  or  other  identification  to 
be  furnished  by  the  committee  and 
affixed  to  the  containers  by  the  handler 
under  the  direction  and  supervision  of    , 
the  Federal-State  or  Federal  inspector, 
or  the  committee.  Master  containers 
may  bear  the  identification  instead  of 
the  individual  containers  within  said 
master  container. 

(d)  Insofar  as  the  requirements  of  this 
section  are  concerned,  the  length  of  time 
for  which  an  inspection  certificate  is 
valid  may  be  established  by  the 
committee  with  the  approval  of  the 
Secretary. 

(e)  When  Walla  Walla  Sweet  Onions 
are  inspected  in  accordance  with  the 
requirements  of  this  section,  a  copy  of 
each  inspection  certificate  issued  shall 
be  made  available  to  the  committee  by 
the  inspection  service. 

(f)  The  committee  may  enter  into  an 
agreement  with  an  inspection  service 
with  respect  to  the  costs  of  the 
inspection  as  provided  by  paragraph  (a) 
of  this  section,  and  may  collect  from 
handlers  their  respective  pro  rata  shares 
of  such  costs. 

Dated:  January  26, 1999. 
Enrique  E.  Figueroa, 

Administrator,  Agricultural  Marketing 

Service. 

[PR  Doc.  99-2371  Filed  1-29-99;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

National  In^tute  on  Disability  and 
Rehabilitation  Research 

AGENCY:  Detartment  of  Education. 
ACTION:  Notice  of  Proposed  Funding 
Priorities  fot  Fiscal  Years  1999-2000  for 
a  Center  and  Certain  Projects. 

SUMMARY:  The  Secretary  proposes 
funding  priorities  for  one  Rehabilitation 
Research  anid  Training  Center  (RRTC) 
and  two  Disability  and  Rehabilitation 
Research  Projects  (DRRPs)  under  the 
National  In^itute  on  Disability  and 
Rehabilitatibn  Research  (NIDRR)  for 
fiscal  years  1999-2000.  The  Secretary 
takes  this  aotion  to  focus  research 
attention  onj  areas  of  national  need. 
These  priorities  are  intended  to  improve 
rehabilitatidn  services  and  outcomes  for 
individuals  kvith  disabilities. 
DATES:  Com|nents  must  be  received  on 
or  before  M^rch  3,  1999. 
ADDRESSES:  lAll  comments  concerning 
these  proposed  priorities  should  be 
addressed  ta  Donna  Nangle,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SV\ ,  room  3418,  Switzer 
Building.  Washington,  DC  20202-2645. 
Comments  may  also  be  sent  through  the 
Internet:  coiliments@ed.gov 

You  mustlinclude  the  term  "NIDRR 
Center  and  Projects  Proposed  Priorities" 
in  the  subje<ft  line  of  your  electronic 
message. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle.  Telephone:  (202)  205- 
5880.  Individuals  who  use  a 
telecommuiiications  device  for  the  deaf 
(TDD)  may  dall  the  TDD  number  at  (202) 
205-9136.  litemet: 
Donna Naigle@ed.gov 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  tl^  contact  person  listed  in 
the  precediiig  paragraph. 
SUPPLEMENTARY  INFORMATION:  This 
notice  conta  ns  proposed  priorities 
under  the  D  sability  and  Rehabilitation 
Research  Pr(  ijects  and  Centers  Program 
for  one  RRT  Z  related  to  health  and 
wellness  for  persons  with  long-term 
disabilities,  md  two  DRRPs  related  to: 
health  care  i  ervices  for  persons  with 
disabilities;  and  medical  rehabilitation 
services  for  jersons  with  disabilities. 
There  are  references  in  the  proposed 
priorities  to  NiDRR's  proposed  Long- 
Range  Plan  LRP).  The  proposed  LRP 
can  be  acces  sed  on  the  World  Wide  Web 
at:  http://wvrw.ed.gov/legislation/ 
FedRegister  announcements/1998-4/ 
102698a.htnil 

These  pro  }osed  priorities  support  the 
National  Edi  ication  Goal  that  calls  for 


every  adult  American  to  possess  the 
skills  necessary  to  compete  in  a  global 
economy. 

The  authority  for  the  Secretary  to 
establish  research  priorities  by  reserving 
funds  to  support  particular  research 
activities  is  contained  in  sections  202(g) 
and  204  of  the  Rehabilitation  Act  of 
1973.  as  amended  (29  U.S.C.  762(g)  and 
764). 

The  Secretary  will  aimounce  the  final 
priorities  in  a  notice  in  the  Federal 
Register.  The  final  priorities  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  a  particular  project  depends 
on  the  final  priority,  the  availability  of 
funds,  and  the  quality  of  the 
applications  received.  The  publication 
of  these  proposed  priorities  does  not 
preclude  the  Secretary  fi-om  proposing 
additional  priorities,  nor  does  it  limit 
the  Secretary  to  funding  only  these 
priorities,  subject  to  meeting  applicable 
rulemaking  requirements. 

Note:  This  notice  of  proposed  priorities 
does  not  solicit  applications.  A  notice 
inviting  applications  under  this  competition 
will  be  published  in  the  Federal  Register 
concurrent  with  or  following  the  publication 
of  the  notice  of  final  priorities. 

Rehabilitation  Research  and  Training 
Centers 

Authority  for  the  RRTC  program  of 
NIDRR  is  contained  in  section  204(b)(2) 
of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  764(b)(2)).  Under 
this  program  the  Secretary  makes 
awards  to  public  and  private 
organizations,  including  institutions  of 
higher  education  and  Indian  tribes  or 
tribal  organizations  for  coordinated 
research  and  training  activities.  These 
entities  must  be  of  sufficient  size,  scope, 
and  quality  to  effectively  carry  out  the 
activities  of  the  Center  in  an  efficient 
manner  consistent  with  appropriate 
State  and  Federal  laws.  They  must 
demonstrate  the  ability  to  carry  out  the 
training  activities  either  directly  or 
through  another  entity  that  can  provide 
that  training. 

The  Secretary  may  make  awards  for 
up  to  60  months  through  grants  or 
cooperative  agreements.  The  purpose  of 
the  awards  is  for  planning  and 
conducting  research,  training, 
demonstrations,  and  related  activities 
leading  to  the  development  of  methods, 
procedures,  and  devices  that  will 
benefit  individuals  with  disabilities, 
especially  those  with  the  most  severe 
disabilities. 


Description  of  Rehabilitation  Research 
and  Training  Centers 

RRTCs  are  operated  in  collaboration 
with  institutions  of  higher  education  or 
providers  of  rehabilitation  services  or 
other  appropriate  services.  RRTCs  serve 
as  centers  of  national  excellence  and 
national  or  regional  resources  for 
providers  and  individuals  with 
disabilities  and  the  parents,  family 
members,  guardians,  advocates  or 
authorized  representatives  of  the 
individuals. 

RRTCs  conduct  coordinated, 
integrated,  and  advanced  programs  of 
research  in  rehabilitation  targeted 
toward  the  production  of  new 
knowledge  to  improve  rehabilitation 
methodology  and  service  delivery 
systems,  to  alleviate  or  stabilize 
disabling  conditions,  and  to  promote 
maximum  social  and  economic 
independence  of  individuals  with 
disabilities. 

RRTCs  provide  training,  including 
graduate,  pre-service,  and  in-service 
training,  to  assist  individuals  to  more 
effectively  provide  rehabilitation 
services.  They  also  provide  training 
including  graduate,  pre-service,  and  in- 
service  training,  for  rehabilitation 
research  personnel  and  other 
rehabilitation  personnel. 

RRTCs  serve  as  informational  and 
technical  assistance  resources  to 
providers,  individuals  with  disabilities, 
and  the  parents,  family  members, 
guardians,  advocates,  or  authorized 
representatives  of  these  individuals 
through  conferences,  workshops,  public 
education  programs,  in-service  training 
programs  and  similar  activities. 

RRTCs  disseminate  materials  in 
alternate  formats  to  ensure  that  they  are 
accessible  to  individuals  with  a  range  of 
disabling  conditions. 

NIDRR  encourages  all  Centers  to 
involve  individuals  with  disabilities 
and  individuals  from  minority 
backgrounds  as  recipients  of  research 
training,  as  well  as  clinical  training. 

The  Department  is  particularly 
interested  in  ensuring  that  the 
expenditure  of  public  funds  is  justified 
by  the  execution  of  intended  activities 
and  the  advancement  of  knowledge  and, 
thus,  has  built  this  accountability  into 
the  selection  criteria.  Not  later  than 
three  years  after  the  establishment  of 
any  RRTC,  NIDRR  will  conduct  one  or 
more  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34 
CFR  75.253(a),  continued  funding 
depends  at  all  times  on  satisfactory 
performance  and  accomplishment. 
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Priorities 

Under  34  CFR  75.105(c)(3)  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary 
proposes  to  fund  vuider  this  competition 
only  applications  that  meet  this  priority. 

Proposed  Priority  1:  Health  and 
Wellness  for  Persons  With  Long-term 
Disabilities 

Introduction 

Chapter  Four  of  NIDRR's  proposed 
LRP  (63  FR  57190-57219)  focuses  on 
maximizing  health  and  function  for 
persons  with  disabilities.  Health 
maintenance  for  persons  with 
disabilities  includes  not  only  access  to 
care  for  routine  health  problems  and 
appropriate  specialty  care  including 
medical  rehabilitation,  but  also 
participation, in  health  promotion  and 
wellness  activities. 

The  National  Center  for  Health 
Statistics  defined  long-term  disabilities 
as  "long-term  reduction  in  activity 
resulting  fi-om  chronic  disease  or 
impairment."  For  the  purpose  of  this 
priority,  long-term  disabilities  include 
cerebral  palsy,  multiple  sclerosis,  post- 
polio,  amputation,  and  spinal  cord 
injiu7.  This  center  will  assess  the  health 
maintenance  and  promotion  practices  of 
persons  with  long-term  disabilities. 
NIDRR  expects  this  research  to  clarify 
whether  specialized  assessment  and 
health  promotion  activities  are  required 
for  persons  with  long-term  disabilities, 
and  how  health  promotion  activities 
affect  the  incidence  of  secondary 
conditions. 

For  the  purpose  of  this  priority,  health 
promotion  strategies  include  alternative 
therapies  (e.g.,  therapeutic  massage, 
acupuncture),  stress  management 
practices,  physical  exercise,  nutrition, 
and  other  activities  designed  to  promote 
healthy  lifestyle  and  social  well-being. 
These  strategies  are  vitally  important  in 
maintaining  health  and  wellness. 
NIDRR  expects  the  RRTC,  through  its 
training  and  dissemination  activities,  to 
encourage  self-directed  health 
promotion  activities. 

Proposed  Priority 

The  Secretary  proposes  to  estabUsh  an 
RRTC  for  the  purpose  of  developing 
strategies  for  health  maintenance  and 
reducing  secondary  conditions  for 
persons  with  long-term  disabilities.  The 
RRTC  must: 

(1)  Evaluate  health  assessment 
definitions,  poUcies  and  practices,  and 
measurement  methodologies  and 
instruments,  and  describe  their  impact 
on  health  promotion  activities  for 
persons  with  long-term  disabilities; 


(2)  Evaluate  the  impact  of  selected 
health  maintenance  strategies  on  the 
incidence  and  severity  of  secondary 
conditions  and  other  outcomes  such  as 
function,  independence,  general  health 
status,  and  qualitv  of  life; 

(3)  Identify  and  evaluate  best 
practices  in  health  promotion  activities 
for  persons  with  long-term  disabilities; 

(4)  Provide  training  on:  (i)  research 
methodology  and  applied  research 
experience;  and  (ii)  knowledge  gained 
from  the  Center's  research  activities  to 
persons  with  disabilities  and  their 
families,  service  providers,  and  other 
parties,  as  appropriate; 

(5)  Develop  informational  materials 
based  on  knowledge  gained  from  the 
Center's  research  activities,  and 
disseminate  the  materials  to  persons 
with  disabilities,  their  representatives, 
service  providers,  and  other  interested 
parties; 

(6)  Involve  individuals  with 
disabilities  and,  if  appropriate,  their 
representatives,  in  planning  and 
implementing  its  research,  training,  and 
dissemination  activities,  and  in 
evaluating  the  Center; 

(7)  Conduct  a  conference  on  the 
findings  of  the  RRTC  and  publish  a 
comprehensive  report  on  the  final 
outcomes  of  the  conference.  The  report 
must  be  published  in  the  fourth  year  of 
the  grant;  and 

(8)  Coordinate  with  other  entities 
carrying  out  related  research  or  training 
activities. 

In  carrying  out  these  purposes,  the 
RRTC  must  coordinate  with  health  and 
wellness  research  and  demonstration 
activities  sponsored  by  the  National 
Center  on  Medical  Rehabilitation 
Research,  the  Department  of  Veterans 
Affairs,  and  the  Centers  for  Disease 
Control  and  Prevention. 

Disabilify  and  Rehabilitation  Research 
Projects 

Authority  for  DisabiUty  and 
Rehabihtation  Research  Projects 
(DRRPs)  is  contained  in  section  204(a) 
of  the  Rehabihtation  Act  of  1973,  as 
amended  (29  U.S.C.  764(a)).  DRRPs 
carry  out  one  or  more  of  the  following 
types  of  activities,  as  specified  in  34 
CFR  350.13-350.19:  research, 
development,  demonstration,  training, 
dissemination,  utiUzation,  and  technical 
assistance.  Disability  and  Rehabilitation 
Research  Projects  develop  methods, 
procedures,  and  rehabilitation 
technology  that  maximize  the  full 
inclusion  and  integration  into  society, 
employment,  independent  living,  family 
support,  and  economic  and  social  self- 
sufficiency  of  individuals  with 
disabilities,  especially  individuals  with 
the  most  severe  disabilities.  In  addition, 


DRRPs  improve  the  effectiveness  of 
services  authorized  under  the 
Rehabihtation  Act  of  1973,  as  amended. 

Proposed  Research  Priorities  in  Health 
Care  and  Medical  Rehabilitation 
Services  for  Persons  With  Disabilities 


Introduction 

Chapter  4  of  NIDRR's  proposed  LRP 
(63  FR  57202)  discusses  the  health  care 
service  and  medical  rehabilitation 
service  needs  of  persons  with 
disabilities.  The  demand  for  these 
services  is  expected  to  continue  to  grow 
in  the  coming  decades  because  of 
increased  potential  for  survival  after 
trauma  and  disease,  prevalence  of 
disability  related  to  the  general  aging  of 
the  population,  and  the  incidence  of 
persons  with  disabilities  acquiring 
secondary  disabilities  or  chronic 
conditions.  NIDRR  proposes  to  establish 
a  research  agenda  that  examines  access 
to  the  continuum  of  health  care  services, 
and  changes  in  medical  rehabilitation 
service  systems,  including  demands  that 
new  populations  of  persons  with 
disabihties  are  placing  on  medical 
rehabilitation  service  systems. 

There  has  been  insufficient  research 
on  the  access  of  persons  with 
disabilities  to  the  continuum  of  health 
care  services.  Access  to  this  continuum, 
including  primary,  acute,  and  long-term 
health  care  services  over  the  course  of 
a  lifetime,  bears  directly  on  quality  of 
life  issues.  By  developing  new 
knowledge  about  access  to  the 
continuum  of  health  care  services  for 
persons  with  disability,  NIDRR  expects 
the  DRRP  on  health  care  services  to 
contribute  to  persons  with  disabihties 
maintaining  their  health  and  decreasing 
the  occurrence  of  secondary  conditions. 
Medical  rehabihtation  service  systems 
are  changing  in  response  to  a  number  of 
factors.  One  major  factor  is  the  rise  of 
managed  care  as  the  dominant  form  of 
organization  and  payment  for  health 
care  services,  including  medical 
rehabilitation  services.  In  addition,  as 
discussed  in  the  proposed  LRP.  new 
populations  of  persons  with  disabilities 
are  emerging  and  placing  new  demands 
on  medical  rehabilitation  service 
systems.  NIDRR  expects  the  DRRP  on 
medical  rehabilitation  services  to 
generate  new  knowledge  about  these 
changes  in  order  to  assist  service 
providers  and  consumers  to  achieve 
desired  rehabihtation  outcomes.  For  the 
purpose  of  the  proposed  priority, 
emergent  disabilities  include,  but  are 
not  limited  to.  AIDS,  Attention  Deficit 
Hyperactivity  Disorder,  violence- 
induced  neurological  damage,  repetitive 
motion  syndromes,  childhood  asthma, 
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drug  addictibn,  and  environmental 
illnesses.      ' 

Proposed  Priority  2:  Health  Care 
Services  for  Persons  With  Disabilities 

The  Secretary  proposes  to  fund  a 
DRRP  to  improve  the  continuum  of 
health  care  services  for  persons  with 
disabilities  qver  their  lifetime.  The 
DRRP  must:  i 

(1)  Analy:^  the  access  of  persons  with 
disabilities  t^  the  continuum  of  health 
care  service^  and  identify  successful 
service  delivery  strategies  and  barriers 
to  access  to  tfce  continuum;  and 

(2)  Based  ^n  paragraph  (1),  develop 
strategies  to  improve  access  to  the 
continuum  qf  health  care  services. 

In  carrying  out  the  purposes  of  the 
priority,  the  broject  must: 

•  Addresslthe  health  care  needs  of 
persons  witn  disabilities  of  all  ages;  and 

•  Coordinate  with  the  RRTC  on 
Managed  Cafle  for  Persons  with 
Disabilities. 

Proposed  Priprity  3:  Medical 
Rehabilitation  Services  for  Persons  With 
Disabilities 

The  Secretary  proposes  to  establish  a 
DRRP  to  improve  medical  rehabilitation 
services  for  persons  with  disabilities, 
especially  th0se  with  emergent 
disabilities,  the  D^RP  must: 

(1)  Describe  the  changes  taking  place 
in  the  delivefy  of  medical  rehabilitation 
services  including,  but  not  limited  to, 
those  related  to  the  setting  where 
services  are  j  rovided,  length  of  stay, 


qualifications  of  personnel,  and 
payment  systems;  and 

(2)  Develop  a  methodology  to  analyze 
the  impact  of  these  changes  on 
outcomes; 

(3)  Identify  the  nature  and  extent  of 
the  need  for  medical  rehabilitation 
services  by  persons  with  emergent 
disabilities; 

(4)  Analyze  persons  with  emergent 
disabilities'  access  to  medical 
rehabilitation  services;  and 

(5)  Identify  strategies  to  improve 
access  by  persons  with  emergent 
disabilities  to  medical  rehabilitation 
services. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  docimient,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.html 
http://wrww.ed.gov/news.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
preceding  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or,  toll  free  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 


Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
documents  are  located  imder  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities.  All 
comments  submitted  in  response  to  this 
notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Room  3424,  Switzer 
Building,  330  C  Street  S.W.. 
Washington,  D.C.,  between  the  hours  of 
9:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Applicable  Program  Regulations:  34  CFR 
Part  350. 

Program  Authority:  29  U.S.C.  760-762. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.133A,  Disability  and 
Rehabilitation  Research  Projects,  and 
84.133B,  Rehabilitation  Research  and 
Training  Centers) 

Dated:  January  26,  1999. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

[FR  Doc.  9»-2248  Filed  1-29-99;  8:45  am] 

BILLING  CODE  4000-01-P 


Monday 
February  1,  1999 


Part  IV 


Department  of 
Justice 


Office  of  Juvenile  Justice  and 
Deiinquency  Prevention 


Proposed  Comprehensive  Plan  for  Fiscal 
Year  1999;  Notice 


4940 


Federal  Register /Vol.  64,  No.  20 /Monday.  February  1,  1999 /Notices 


DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP  (OJJDPhi204] 

Proposed  Comprehensive  Plan  for 
Fiscal  Year  1999 

agency:  O^ce  of  Justice  Programs, 
Office  of  Ju\(enile  Justice  and 
Delinquency  Prevention,  Justice. 
ACTION:  Notice  of  proposed  program 
plan  for  fiscal  year  1999. 

summary:  T^e  Office  of  Juvenile  Justice 
and  Delinqufency  Prevention  is 
publishing  this  notice  of  its  Proposed 
Comprehensive  Plan  for  fiscal  year  (FY) 
1999. 

DATES:  Comi^ents  must  be  received  on 
or  before  March  18.  1999. 
ADDRESSES:  Comments  may  be  mailed  to 
Shay  Bilchil;,  Administrator,  Office  of 
Juvenile  Justice  and  Delinquency 
PrevenUon.  $00  K  Street.  NW..  Third 
Floor,  Washington,  DC  20531. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  M.  Gairy.  Director,  Information 
Dissemination  Unit,  at  202-307-5911. 
(This  is  not  a  toll-free  number.] 
SUPPLEMENT/^RY  INFORMATION:  The  Office 
of  Juvenile  justice  and  Delinquency 
Prevention  (OJJDP)  is  a  component  of 
the  Office  of  Justice  Programs  in  the 
U.S.  Department  of  Justice.  Pursuant  to 
the  provisions  of  Section  204(b)(5)(A)  of 
the  Juvenile  jjustice  and  Delinquency 
Prevention  Act  of  1974,  as  amended,  42 
U.S.C.  5601  0t  seq.  (JJDP  Act),  the 
Administratok'  of  OJJDP  is  publishing  for 
public  conmient  a  Proposed 
Comprehensible  Plan  describing  the 
program  activities  that  OJJDP  proposes 
to  carry  out  during  Fiscal  Year  (FY) 
1999.  The  Pr(^posed  Comprehensive 
Plan  includes  activities  authorized  in 
Parts  C  and  D  of  Title  II  of  the  JJDP  Act. 
codified  at  42  U.S.C.  5651-5665a,  5667, 
5667a.  Taking  into  consideration 
comments  received  on  this  Proposed 
Comprehensive  Plan,  the  Administrator 
will  develop  ^nd  publish  a  Final 
Comprehensive  Plan  describing  the 
particular  program  activities  that  OJJDP 
intends  to  fund  during  FY  1999.  using 
in  whole  or  in  part  funds  appropriated 
under  Parts  Cjand  D  of  Title  II  of  the 
JJDP  Act.        I 

Notice  of  the  official  solicitation  of 
grant  or  cooperative  agreement 
applications  fbr  competitive  programs  to 
be  funded  un<jer  the  Final 
Comprehensive  Plan  will  be  pubhshed 
at  a  later  date  in  the  Federal  Register. 
No  proposals, jconcept  papers,  or  other 
forms  of  application  should  be 
submitted  at  this  time. 


Overview 

After  a  steady  climb  in  the  rates  of 
juvenile  violent  crime  arrests,  resulting 
in  an  increase  of  60  percent  between 
1988  and  1994,  the  Nation  experienced 
a  substantial.  23  percent,  decline  in  the 
3  years  between  1994  and  1997.  More 
notable  were  the  trends  in  the  juvenile 
arrest  rate  for  murder,  which,  after 
doubling  between  1987  and  1993, 
dropped  by  more  than  40  percent 
between  1993  and  1997.  In  addition,  in 
the  discussion  of  trends,  it  is  important 
to  note  that  in  any  given  year  less  than 
Vz  of  1  percent  of  this  coimtry's 
juveniles  ages  10  to  17  are  arrested  for 
violent  crime.  Even  though  rates  have 
been  dropping,  however,  they  are  still 
more  than  20  percent  higher  than  the 
average  rate  of  the  years  between  1980 
and  1988. 

The  serious  concerns  engendered  by 
the  increase  in  violent  juvenile  crime  in 
the  1980's  led  many  States  to  enact 
legislation  to  address  the  changing 
nature  of  juvenile  delinquency  and  to 
use  a  more  accountability-based 
approach  in  dealing  with  serious  violent 
juvenile  offenders.  At  the  same  time,  a 
national  dialog  began  over  how  best  to 
reform  the  juvenile  justice  system  to 
make  it  more  effective  in  preventing  and 
intervening  with  juvenile  delinquency 
and  victimization  and  in  protecting  the 
public.  In  order  to  see  this  become  a 
reality,  the  positive  achievements  of 
recent  years  should  lead  not  to 
complacency,  but  to  a  renewed 
commitment  to  continue  to  pursue  the 
research-based,  comprehensive 
approach  to  problems  of  delinquency, 
violence,  and  victimization  that  OJJDP 
inaugurated  with  the  publication  in 
December  1993  of  its  Comprehensive 
Strategy  for  Serious,  Violent,  and 
Chronic  Juvenile  Offenders. 

It  is  encouraging  that  in  recent  years 
communities  have  begun  to  take  on  this 
work  and  make  the  commitment  needed 
to  make  a  comprehensive  strategy  a 
reality.  More  and  more  communities  are 
coming  to  the  understanding  that  a  long- 
term,  consistent  commitment  will  be 
required  to  reduce  juvenile 
delinquency,  violence,  and 
victimization  and  to  ensure  public 
safety. 

This  Proposed  Comprehensive  Plan 
describes  OJJDP's  plans  for  funding 
activities  authorized  under  Part  C 
(National  Programs)  and  Part  D  (Gang- 
Free  Schools  and  Communities; 
Commimity-Based  Gang  Intervention)  of 
Title  II  of  the  Juvenile  Justice  and 
Delinquency  Prevention  (JJDP)  Act.  The 
activities  authorized  under  Parts  C  and 
D  make  up  part  of  OJJDP's  overall 
responsibilities  under  the  JJDP  Act. 


These  responsibilities  are  outlined 
briefly  below. 

In  1974,  the  JJDP  Act  established 
OJJDP  as  the  Federal  agency  responsible 
for  providing  national  leadership, 
coordination,  and  resources  to  develop 
and  implement  effective  methods  to 
prevent  and  reduce  juvenile 
deUnquency  and  improve  the  quality  of 
juvenile  justice  in  the  United  States. 
OJJDP  administers  State  Formula  Grants 
under  Part  B  of  Title  11,  State  Challenge 
Grants  under  Part  E  of  Title  II,  and 
Conmiunity  Prevention  Grants  under 
Title  V  of  the  JJDP  Act  to  assist  States 
and  territories  to  fund  a  range  of 
delinquency  prevention,  control,  and 
juvenile  justice  system  improvement 
activities.  OJJDP  provides  support 
activities  for  these  and  other  programs 
under  statutory  set-asides  that  are  used 
to  provide  related  research,  evaluation, 
statistics,  demonstration,  and  training 
and  technical  assistance  services.  OJJDP 
also  funds  Special  Emphasis  programs 
authorized  under  Part  C;  school  and 
community-based  gang  prevention, 
intervention,  and  suppression  programs 
under  Part  D;  and  mentoring  programs 
under  Part  G  of  Title  11  of  the  JJDP  Act; 
funds  numerous  research,  evaluation, 
statistics,  demonstration,  training  and 
technical  assistance,  and  information 
dissemination  activities  through  its 
National  Institute  for  Juvenile  Justice 
and  Delinquency  Prevention; 
administers  the  Drug  Prevention 
Program,  the  Underage  Drinking 
Program,  the  Safe  Schools  Initiative,  a 
Native  American  discretionary  grants 
program,  the  Safe  Start:  Children 
Exposed  to  Violence  Initiative,  and  the 
Juvenile  Accountability  Incentive  Block 
Grants  program.  OJJDP  also  coordinates 
Federal  activities  related  to  juvenile 
justice  and  delinquency  prevention. 

OJJDP  serves  as  the  staff  agency  for 
the  Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention, 
coordinates  the  Concentration  of 
Federal  Efforts  Program,  and 
administers  both  the  Title  IV  Missing 
and  Exploited  Children's  Program  and 
programs  under  the  Victims  of  Child 
Abuse  Act  of  1990,  as  amended,  42 
U.S.C.  13001  etseq. 

OJJDP  focuses  its  assistance  on  the 
development  and  implementation  of 
programs  with  the  greatest  potential  for 
reducing  juvenile  delinquency  and 
improving  the  juvenile  justice  system  by 
establishing  partnerships  with  State  and 
local  governments,  American  Indian 
and  Alaska  Native  jurisdictions,  and 
public  and  private  agencies  and 
organizations.  OJJDP  performs  its  role  of 
national  leadership  in  juvenile  justice 
and  delinquency  prevention  through  a 
cycle  of  activities.  These  include 
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collecting  data  and  statistics  to 
determine  the  extent  and  nature  of 
issues  affecting  juveniles;  funding 
research  that  can  lead  to  demonstrations 
funded  by  discretionary  grants; 
evaluating  demonstration  projects; 
sharing  lessons  learned  from  the  field 
with  practitioners  through  a  range  of 
information  dissemination  vehicles; 
providing  seed  money  to  States  through 
formula  and  block  grants  to  implement 
projects  or  reform  efforts;  and  providing 
training  and  technical  assistance  to 
assist  States  and  local  governments  to 
implement  programs  effectively  and  to 
maintain  the  integrity  of  model 
programs  as  they  are  being  replicated. 

It  is  important  to  note  that  OJJDP 
emphasizes  coordination  w^ith  other 
Office  of  Justice  Program  (OJP) 
components  and  other  Federal  agencies 
whenever  possible  to  concentrate 
Federal  resources  to  achieve  maximum 
resuhs  from  its  programs  and  initiatives. 
This  coordination,  which  is  evidenced 
in  many  of  the  program  descriptions 
that  follow,  includes  joint  funding, 
interagency  agreements,  and 
partnerships  to  develop,  implement, 
and  evaluate  projects.  More  important, 
it  is  critical  that  the  reader  become 
familiar  with  the  program  activities  of 
the  other  OJP  Bureaus  and  Offices  as 
reflected  in  the  Office  of  Justice 
Programs  Fiscal  Year  1999  Program 
Plan.  The  work  undertaken  in  OJP  in 
many  instances  cuts  across  components 
and  areas  of  practice;  therefore,  the 
work  undertaken  by  OJJDP  should  be 
viewed  as  part  of  a  larger  OJP 
composite. 

Considering  all  the  factors  discussed 
above.  OJJDP  has  prepared  this 
Proposed  Comprehensive  Plan  for  FY 
1999  for  activities  authorized  under  Part 
C  (National  Programs)  and  Part  D  (Gang- 
Free  Schools  and  Communities; 
Community-Based  Gang  Intervention)  of 
Title  II  of  the  JPP  Act.  as  described  in 
the  following  pages. 

Fiscal  Year  1999  Program  Planning 
Activities 

The  OJJDP  program  planning  process 
for  FY  1999  is  being  coordinated  with 
the  Assistant  Attorney  General.  Office  of 
Justice  Programs  (OJP).  and  all  OJP 
components.  The  program  planning 
process  involves  the  following  steps: 

•  Internal  review  of  existing  programs 
by  OJJDP  staff. 

•  Internal  review  of  proposed 
programs  by  OJP  bureaus  and 
Department  of  Justice  components. 

•  Review  of  information  and  data 
from  OJJDP  grantees  and  contractors. 

•  Review  of  information  contained  in 
State  comprehensive  plans. 


•  Review  of  comments  from  youth 
service  providers,  juvenile  justice 
practitioners,  and  researchers  who 
provide  input  in  proposed  new  program 

areas. 

•  Consideration  of  suggestions  made 
by  juvenile  justice  policymakers 
concerning  State  and  local  needs. 

•  Consideration  of  all  comments 
received  during  the  period  of  public 
comment  on  this  Proposed 
Comprehensive  Plan. 

Discretionary  Program  Activities 

Discretionary  Grant  Continuation  Policy 

OJPP  has  listed  on  the  following 
pages  continuation  projects  currently 
funded  in  whole  or  in  part  with  Part  C 
and  Part  D  funds  and  eligible  for 
continuation  funding  in  FY  1999,  either 
within  an  existing  project  period  or 
through  an  extension  for  an  additional 
project  period.  A  grantee's  eUgibiUty  for 
continued  funding  for  an  additional 
budget  period  within  an  existing  project 
period  depends  on  the  grantee's 
compliance  with  funding  eligibility 
requirements  and  achievement  of  the 
prior  year's  objectives.  The  amount  of 
award  is  based  on  prior  projections, 
demonstrated  need,  and  fund 
availability. 

The  only  projects  described  in  this 
Proposed  Program  Plan  are  those  that 
would  receive  Part  C  or  Part  D  FY  1999 
continuation  funding  under  project 
period  or  discretionary  continuation 
assistance  awards  and  programs  that 
OJJDP  is  considering  for  new  awards  in 
FY  1999.  Readers  should  note  that  they 
will  not  find  descriptions  of  other  OJJDP 
programs,  including  mentoring 
programs  under  Part  G  of  Title  II  of  the 
JPP  Act.  the  Drug  Prevention  Program, 
the  Underage  Drinking  Program,  the 
Safe  Schools  Initiative,  the  Native 
American  discretionary  grants  program, 
the  Safe  Start:  Children  Exposed  to 
Violence  Initiative,  and  the  Juvenile 
Accoimtability  Incentive  Block  Grants 
program.  When  appropriate,  separate 
solicitations  are  issued  for  applications 
for  funding  for  programs  that  are  not 
authorized  under  Parts  C  and  D. 
Consideration  for  continuation 
funding  for  an  additional  project  period 
for  previously  funded  discretionary 
grant  programs  will  be  based  upon 
several  factors,  including  the  following: 

•  The  extent  to  which  the  project 
responds  to  the  applicable  requirements 
oftheJpPAct. 

•  Responsiveness  to  OJPP  and 
Department  of  Justice  FY  1999  program 

priorities. 

•  Compliance  with  performance 
requirements  of  prior  grant  years. 

•  Compliance  with  fiscal  and 
regulatory  requirements. 


•  CompUance  with  any  special 
conditions  of  the  award. 

•  Availability  of  funds  (based  on 
appropriations  and  program  priority 
determinations). 

In  accordance  with  section  262 
(d)(1)(B)  of  the  JPP  Act.  as  amended.  42 
U.S.C.  5665a.  the  competitive  process 
for  the  award  of  Part  C  funds  is  not 
required  if  the  Administrator  makes  a 
written  determination  waiving  the 
competitive  process: 

1.  With  respect  to  programs  to  be 
carried  out  in  areas  in  which  the 
President  declares  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  codified  at  42  U.S.C. 
5121  et  seq.  that  a  major  disaster  or 
emergency  exists,  or 

2.  With  respect  to  a  particular 
program  described  in  Part  C  that  is 
uniquely  qualified. 

Program  Goals 

The  three  goals  listed  below 
constitute  the  major  elements  of  a  sound 
poUcy  that  ensures  public  safety  and 
security  while  estabfishing  effective 
juvenile  justice  and  delinquency 
prevention -programs.  Underlying  each 
of  the  goals  is  the  overarching  premise 
that  their  achievement  is  vital  to 
protecting  the  long-term  safety  of  the 
pubhc  from  juvenile  delinquency  and 
violence. 

•  Delinquency  Prevention  and  Early 
Intervention.  OJJDP  promotes 
delinquency  prevention  and  early 
intervention  efforts  that  reduce  the  flow 
of  juvenile  offenders  into  the  juvenile 
justice  system,  the  numbers  of  serious 
and  violent  offenders,  and  the 
development  of  chronic  delinquent 
careers.  While  removing  serious  and 
violent  juvenile  offenders  from  the 
street  serves  to  protect  the  public,  long- 
term  solutions  lie  primarily  in  taking 
aggressive  steps  to  stop  delinquency 
before  it  starts  or  becomes  a  pattern  of 

behavior. 

•  Improvement  of  the  Juvenile  Justice 
System.  OJPP  seeks  to  improve  the 
juvenile  justice  system  and  the  response 
of  the  system  to  juvenile  delinquents, 
status  offenders,  and  dependent, 
neglected,  and  abused  children. 

•  Corrections,  Detention,  and 
Community-Based  Alternatives.  OJPP 
supports  efforts  to  preserve  the  public 
safety  through  the  appropriate 
development  and  best  use  of  secure 
detention  and  corrections  options,  while 
at  the  same  time  fostering  the  use  of 
community-based  programs  for  juvenile 
offenders. 

In  pursuing  these  broad  goals,  OJJDP 
divides  its  programs  into  four 
categories:  public  safety  and  law 
enforcement;  strengthening  the  juvenile 
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justice  systerti;  delinquency  prevention 
and  intervention;  and  child  abuse  and 
neglect  and  dependency  courts.  A  fifth 
category,  overarching  programs, 
contains  programs  that  have  significant 
elements  common  to  more  than  one  of 
the  other  foui  categories.  Following  the 
introductory  Section  below,  the 
programs  tha^  OJJDP  proposes  to  fund  in 
FY  1999  are  listed  and  summarized 
within  these  five  categories. 

Introduction  to  Fiscal  Year  1999 
Program  Flan 

Since  19931  when  it  published  the 
Comprehensive  Strategy  for  Serious, 
Violent,  and  Chronic  Juvenile  Offenders, 
OJJDP  has  be4n  advocating  that  States, 
local  govemnlents,  and  communities 
adopt  this  reaearch-based 
comprehensive  strategy  approach  to 
address  the  pj^blems  of  juvenile  crime 
and  victimizajtion.  OJJDP  has 
synthesized  decades  of  research  and 
practice  from  I  practitioners  and 
established  a  namework  for 
implementing  an  effective  juvenile 
justice  systertj.  Through  support  of 
research,  denionstration  progreuns,  and 
training  and  tiechnical  assistance,  OJJDP 
encourages  States,  local  governments, 
and  communities  to  use  the 
Comprehensive  Strategy  to  develop 
coordinated,  comraunitywide 
approaches  to  preventing  and 
intervening  wjith  juvenile  delinquency 
and  victimization.  OJJDP  focuses  its 
support  on  programs  and  initiatives  that 
further  one  on  more  of  the  basic 
principles  of  the  Comprehensive 
Strategy: 

•  Strengthen  families  in  their  role  of 
guiding,  disciplining,  and  instilling 
sound  values  in  their  children. 

•  Support  (jore  social  institutions  and 
their  role  in  supporting  families  and 
helping  children  develop  to  their 
maximum  potential. 

•  Promote  prevention  strategies  and 
activities  thatireduce  the  impact  of 
negative  (risk!  factors  and  enhance  the 
influence  of  p  ositive  (protective)  factors 
in  the  lives  of  youth  at  greatest  risk  of 
dehnquency. 

•  Intervene  immediately  and 
appropriately  at  the  first  signs  of  trouble 
in  a  child's  life  and  establish  a  system 
of  graduated  Sanctions  and  a  continuum 
of  services  to  respond  appropriately  to 
the  needs  of  each  juvenile  offender. 

•  Protect  th  e  public  from  the  most 
serious,  violent,  and  chronic  juvenile 
offenders  by  j  roviding  for  their 
incapacitatioi  while  at  the  same  time 
addressing  thisir  treatment  needs. 

For  the  foui  th  consecutive  year,  OJJDP 
proposes  a  Program  Plan  rooted  in  its 
Comprehensive  Strategy.  The  Plan  also 
supports  the  Coordinating  Council's 


National  Juvenile  Justice  Action  Plan 
released  in  1996.  This  Action  Plan, 
which  grew  out  of  the  Comprehensive 
Strategy,  provides  eight  objectives  to 
reduce  juvenile  violence  and  describes 
ways  to  meet  these  objectives.  OJJDP 
proposes  to  continue  to  support 
development  and  refinement  of  the 
Comprehensive  Strategy  and  training 
and  technical  assistance  to  help 
jurisdictions  begin  to  implement'it  by 
developing  a  continuum  of  care  to  deal 
with  both  juvenile  offenders  and 
juveniles  at  risk  of  becoming  offenders. 
Development,  dissemination,  and 
support  of  the  Comprehensive  Strategy 
and  the  Action  Plan  are  prime  examples 
of  how  OJJDP's  national  leadership  is 
instrumental  in  moving  the  field  from 
innovation  to  infrastructure. 

OJJDP-funded  programs  that 
emphasize  early  prevention  and  family 
involve  a  variety  of  approaches, 
including  parent  training,  nurse-based 
home  visitation  for  at-risk  first-time 
mothers,  problem  solving,  parent 
support  groups  led  by  parents 
themselves,  multisystemic  therapy,  and 
training  and  technical  assistance  for 
replicating  exemplary  programs.  Other 
prevention  programs  reach  out  to  youth 
in  the  schools  and  the  conununity.  They 
include  youth  development,  conflict 
resolution,  mentoring,  career 
preparation,  truancy  reduction,  drug 
prevention,  violence  prevention,  and 
antigang  outreach  programs. 

Efforts  involving  intervention, 
accountability,  and  sanctions  include 
dissemination  of  the  principles  of 
balanced  and  restorative  justice, 
emphasis  on  reducing  overcrowding 
and  disproportionate  minority 
confinement  in  secure  facilities,  gender- 
specific  services  targeted  to  female 
juvenile  offenders,  intensive  aftercare 
services,  services  for  chemically 
involved  young  people,  and  a 
communitywide  approach  to  preventing 
and  suppressing  gangs.  Funds  are  also 
provided  for  collaborations  between 
poUce  and  health  services  agencies  and 
for  appropriate  training  for  legislators, 
prosecutors,  and  line  staff  in  secvue 
facilities. 

Research  and  evaluation  can  assiu^ 
policymakers,  practitioners,  and  the 
public  that  juvenile  justice  is  moving  in 
the  right  direction  and  that  programs 
being  supported  do  indeed  work.  OJJDP 
proposes  to  continue  supporting  a  range 
of  research  studies,  including  its 
landmark  study  of  the  causes  and 
correlates  of  delinquency;  studies  of 
very  young  offenders  and  of  the  origins 
of  and  pathways  to  youth  violence;  a 
cost-benefit  analysis  of  juvenile  justice 
programs;  analyses  of  a  range  of  juvenile 
justice  data;  development  of  a  juvenile 


sex  offender  typology;  studies  of  risk 
reduction  for  delinquency,  substance 
abuse,  and  school  failure  in  school 
children  and  of  delinquency  and 
attention  deficit/hyperactivity  disorder; 
and  censuses  and  surveys  related  to 
confinement  and  probation.  Continued 
support  would  be  provided  for 
evaluations  of  the  SafeFutures  initiative. 
Safe  Kids/Safe  Streets,  Partnerships  To 
Reduce  Juvenile  Gun  Violence, 
Intensive  Community-Based  Aftercare, 
teen  court  training  and  technical 
assistance,  and  several  gang-related 
programs. 

OJJDP  is  also  considering  support  for 
new  programs  in  several  areas  related  to 
emerging  issues  facing  the  juvenile 
justice  system.  This  Proposed  Plan  does 
not  include  descriptions  of  any  specific 
new  programs.  Ideas  for  possible 
programming  are  discussed  generally 
below.  It  must  be  emphasized  that  this 
wide  range  of  possibilities  exceeds 
OJJDP's  ability  to  provide  new  funding. 
OJJDP  wants  to  consider  comments  from 
policjonakers,  researchers,  practitioners, 
and  other  concerned  citizens  about  the 
broad  areas  it  is  considering  before 
prioritizing  those  areas  and  identifying 
new  programs  to  be  supported  with  the 
discretionary  funding  that  is  available. 

Dissemination  of  information  to  the 
field  is  an  important  OJJDP  function. 
Information  dissemination  support 
imder  consideration  would  focus  on 
events,  programs,  and  activities  relating 
to  the  1999  centennial  of  the  juvenile 
court;  on  findings  from  summits,  policy 
fonuns,  centers,  and  education 
campaigns  devoted  to  preventing  crime 
and  violence,  including  gim  violence, 
whether  deliberate  or  accidental;  on 
public  outreach,  especially  to  youth,  via 
television  programming,  public  service 
announcements,  videos,  and  CD-ROMS 
that  encourage  and  model  development 
of  life  skills  and  decisionmaking 
abilities  in  regard  to  key  issues. 
Dissemination  efforts  would  also  be 
directed  toward  supporting  various 
critical  partners  with  juvenile  justice 
system  responsibilities,  such  as  city  and 
county  officials,  legislators,  and 
Governors,  to  inform  them  of  effective 
strategies  and  approaches  to  prevent 
delinquency  and  improve  the  juvenile 
justice  system. 

OJJDP  is  considering  providing 
funding  to  increase  existing  training  and 
technical  assistance  capacity  in  the  area 
of  jobs  and  vocational  training  for 
juveniles  involved  in  the  justice  system. 
The  purpose  would  be  to  enable  them 
to  gain  skills,  knowledge,  and 
experience  that  would  help  them 
succeed  in  the  workplace. 

Effective  use  of  information  sharing 
and  the  design  and  implementation  of 
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management  information  systems  (MIS) 
are  important  issues  for  juvenile  justice 
practitioners.  OjJDP  proposes  to  support 
training  and  technical  assistance  efforts 
to  model  information  sharing  and  to 
replicate  best  practices  in  MIS. 

In  the  area  of  child  abuse  and  neglect. 
OJJDP  is  considering  support  for  a 
program  that  helps  older  foster  children 
make  the  transition  from  foster  care  to 
independent  adult  living.  Another 
approach  to  reducing  child  abuse  and 
neglect  is  to  support  the  efforts  of 
commimity-based  organizations  to  build 
their  capacity  to  respond  appropriately 
to  abused  and  neglected  children.  OJJDP 
also  proposes  to  evaluate  the 
effectiveness  of  children's  advocacy 
centers,  which  are  designed  to  prevent 
the  inadvertent  revictimization  of  an 
abused  child  by  the  judicial  and  social 
service  systems  in  their  efforts  to  protect 
the  child. 

Recognizing  that  school  failure  is  a 
risk  factor  for  delinquency  and  a  barrier 
to  positive  development,  OJJDP 
proposes  to  join  with  the  U.S. 
Department  of  Education  to  sponsor  a 
center  for  students  with  learning 
disabilities  in  the  juvenile  justice 
system.  Interagency  coordination 
between  the  Departments  of  Justice  and 
Education  would  enhance  justice 
system  knowledge  and  use  of  research- 
based  strategies  and  practices  and  the 
provisions  of  the  Individuals  with 
Disabilities  Education  Act.  The  center 
would  provide  guidance  and  assistance 
to  States,  schools,  justice  programs, 
families,  and  communities  to  design, 
implement,  and  evaluate  comprehensive 
educational  programs  based  on 
research-validated  practices,  for 
students  with  disabilities  within  the 
juvenile  justice  system. 

As  communities  seek  to  adopt 
effective  methods  of  dealing  with 
juvenile  offenders,  OJJDP  proposes  to 
continue  to  support  efforts  to  develop 
community  justice  and  balanced  and 
restorative  justice  approaches  to 
enhance  the  effectiveness  of  the  juvenile 
justice  system. 

Mental  health  issues  are  an  integral 
part  of  juvenile  justice  concerns.  OJJDP 
is  considering  funding  research  to 
systematically  review,  summarize,  and 
assess  what  is  known  about  mentally 
disordered  youth  in  the  juvenile  justice 
system  and  programs  that  address 
general  and  managed  mental  health  care 
for  juvenile  justice  system  involved 
juveniles. 

OJPP  proposes  to  explore  the  critical 
operational  issue  of  risk  and  needs 
assessments.  What  instruments  exist, 
how  are  they  being  used,  and  what  is 
their  impact?  What  do  communities 


need  to  do  to  promote  the  use  of  valid 
risk  and  needs  assessments? 

In  the  broad  area  of  prevention,  OJJDP 
would  focus  on  supporting  programs 
that  offer  positive  growrth  experiences  to 
youth.  Examples  would  include 
afterschool  programs  targeted  at  high- 
risk  youth,  model  recreation  and  parks 
programs,  and  other  types  of  programs 
and  services  that  promote  delinquency 
prevention  and  positive  youth 
development. 

Finally,  in  the  area  of  research,  OJJDP 
is  interested  in  studies  that  concentrate 
on  the  needs  of  at-risk  female  juveniles 
and  girls  involved  in  the  juvenile  justice 
system.  Demonstration  programs 
focusing  on  girls  would  also  be 
considered  for  funding. 

Together,  the  programs  in  this 
Proposed  Plan  constitute  a  practical, 
multifaceted,  and  comprehensive 
approach  to  effectively  preventing 
juvenile  delinquency  and  victimization. 

Fiscal  Year  1999  Programs 

The  following  are  brief  summaries  of 
each  of  the  new  and  continuation 
programs  proposed  to  receive  Part  C  and 
Part  D  funding  in  FY  1999.  As  indicated 
above,  the  program  categories  are  public 
safety  and  law  enforcement; 
strengthening  the  juvenile  justice 
system;  delinquency  prevention  and 
intervention;  and  child  abuse  and 
neglect  and  dependency  courts. 
However,  because  many  programs  have 
significant  elements  of  more  than  one  of 
these  program  categories  or  generally 
support  all  of  OJPP'S  programs,  they 
are  listed  in  an  initial  program  category, 
called  overarching  programs.  With 
regard  to  implementation  sites  and  other 
descriptive  data  and  information, 
program  priorities  within  each  category 
will  be  determined  based  on  grantee 
performance,  application  quality,  fund 
availability,  and  other  factors.  Programs 
are  listed  alphabetically  within  each 
category. 

A  number  of  OJJDP  programs  have 
been  identified  for  funding 
consideration  by  Congress  with  regard 
to  the  grantee (s),  the  amount  of  funds, 
or  both.  These  programs,  which  are 
listed  below,  are  not  included  in  the 
program  descriptions  that  follow. 
National  Council  of  Juvenile  and  Family 

Court  Judges 
Teens,  Crime,  and  the  Community 
Parents  Anonymous,  Inc. 
Juvenile  Offender  Transition  Program 
Suffolk  University  Center  for  Juvenile 

Justice 
Center  for  Crimes  and  Violence  Against 

Children 
Metro  Denver  Gang  Coalition 
L.A.  Best  Youth 


Intensive  Services  for  Juveniles  and 

Families 
Delancy  Street 

Juvenile  Justice  Program  in  Alaska    . 
National  Association  of  State  Fire 

Marshals 
Syracuse-Onondaga  County  Drug  and 

Alcohol  Abuse  Commission 
Law-Related  Education 
Hamilton  Fish  National  Institute  on 
School  and  Community  Violence 
In  addition,  OJJDP  has  been  directed 
to  examine  each  of  the  following, 
provide  assistance  if  warranted,  and 
report  to  the  Committees  on 
Appropriations  of  both  the  House  and 
the  Senate  on  its  intention  for  each 
proposal: 

Low  Coimtry  Children's  Center 
Center  for  Prevention  of  Juvenile  Crime 
and  Delinquency  at  Prairie  View 
University 
Project  O.A.S.I.S. 
Consortivun  on  Children,  Families,  and 

Law 
Women  of  Vision  Program  for  Youthful 

Female  Offenders 
Violence  Institute  of  New  Jersey 
L.A.  Bridges  Youth  Programs 
Compton  Youth  Intervention  Center  for 

AfterSchool  Programs 
Kids  With  a  Promise  Program 
Operation  Quality  Time 
Achievable  Dream  Program 
Secure  School  Pilot  Program 
Youth  Advocates  Program 
Camden  Urban  Science  Enrichment 

Program 
Juvenile  Crime  Reduction  Strategies 

Pilot  Program 
School  Security  Technology  Center 
New  Mexico  Cooperative  Service 
Extension  4-H  Youth  Development 
Program 
Adolescent  Residential  Treatment 

Program 
Coalition  for  Drug-Free  Lanai 
Youth  Courts  in  Alaska 
Sioux  Falls,  South  Dakota  School 

District  for  Youth  Programs 
South  Dakota  Unified  Judicial  System 
Nebraska  Commission  for  Law 

Enforcement  for  Youth  Programs 
Chicago  Public  Schools  Substance 

Abuse  Program 
Minnehaha,  South  Dakota,  County 

Sheriffs  Office  for  Youth  Programs 

Essex  Teen  Center  and  other  Vermont 

Coalition  for  Teen  Center's  Members 

Comprehensive  Juvenile  Justice  Crime 

Prevention  Initiative  in  Gainesville 

Multistate  Youth  Violence  Prevention 

Network 
State  of  Hawaii  to  combat  teen 

prostitution 
Safe  Places  for  Kids 

The  FY  1999  Omnibus 
Appropriations  Conference  agreement 
also  urges  0]]Df  to  work  with  the  Head 
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to  coordinate 
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Free  to  Grow 
families  and 
efforts  to 
substance 
development 


i  ind  other  Federal  agencies 
an  effort  to  increase 
partnerships,  such  as 
aimed  at  strengthening 
Communities  in  their 
reduce  the  negative  effect  of 
and  use  on  the 
of  young  children. 


abi  se 


Fiscal  Year  1  )90  Program  Listing 

Overarching 

Coalition  for  uvenile  Justice 
Cost-Benefit  i  inalysis  of  Juvenile  Justice 

Programs 
Evaluation  of  SafeFutures 
Insular  Area  !  lupport 
Intergeneratic  nal  Transmission  of 

Antisocial  1  Jehavior  Project 
Juvenile  Justice  Clearinghouse 
Juvenile  Justice  Statistics  and  Systems 

Developmefit 
OJJDP  Management  Evaluation  Contract 
OJJDP  Techni  cal  Assistance  Support 

Contract — J  uvenile  Justice  Resource 

Center 
Program  of  Research  on  the  Causes  and 

Correlates  of  Delinquency 
SafeFutures:  partnerships  To  Reduce 

Youth  Violence  and  Delinquency 
Study  Group  pn  Very  Young  Offenders 
Technical  Assistance  for  State 

Legislature^ 
Telecommunications  Assistance 
Training  and  Technical  Assistance 

Coordinatiqn  for  the  SafeFutures  and 

Safe  Kids/S^fe  Streets  Initiatives 

Public  Safety  and  Law  Enforcement 

The  Chicago  Project  for  Violence 

Prevention 
Comprehensive  Community-Wide 

Approach  tt)  Gang  Prevention, 

Interventioii,  and  Suppression 

Program      ' 
Evaluation  of  the  Comprehensive 

Communitj  -Wide  Approach  to  Gang 

Prevention,  Intervention,  and 

Suppressioi  i  Program 
Evaluation  of  the  Partnerships  To 

Reduce  Juvi  snile  Gun  Violence 

Program 
Gang  Prevention  Through  Targeted 

Outreach  (Boys  &  Girls  Clubs) 
National  Youm  Gang  Center 
Partnerships  To  Reduce  Juvenile  Gun 

Violence     | 
Safe  Start — Cljiild  Development- 

Communit)  -Oriented  Policing  (CD- 

CP) 
Survey  of  Schfjol-Based  Gang 


Prevention 
Training  and 


md  Intervention  Programs 
Technical  Assistance  for 


the  Rural  G  mg  Initiative 

Delinquency  f^evention  and 
Intervention 


Advertising 
Youth  for  a 


C  ampaign — Investing  in 
Safer  Future 


Assessing  Alcohol,  Drug,  and  Mental 

Health  Disorders 
The  CETARY  Project 
Communities  in  Schools — Federal 

Interagency  Partnership 
Community  Anti-Drug  Aouse  Technical 

Assistance  Voucher  Project 
The  Congress  of  National  Black 

Churches:  National  Anti-Drug  Abuse/ 

Violence  Campaign  (NADVC) 
A  Demonstration  Afterschool  Program 
Diffusion  of  State  Risk-  and  Protective- 
Factor  Focused  Prevention 
Hate  Crime 
Home  Visitation 
Multisite,  Multimodal  Treatment  Study 

of  Children  With  Attention  Deficit/ 

Hyperactivity  Disorder 
National  Center  for  Conflict  Resolution 

Education 
No  Hope  in  Dope  Project 
Partnerships  for  Preventing  Violence 
Proactive  Youth  Program 
Risk  Reduction  Via  Promotion  of  Youth 

Development 
The  SAGE  Project  and  PRIDE  Center 

Afterschool  Program 
Strengthening  Services  for  Chemically 

Involved  Children,  Youth,  and 

Families 
Technical  Assistance  to  Title  V 
Training  and  Technical  Assistance  for 

Family  Strengthening  Programs 

Strengthening  the  Juvenile  Justice 
System 

Balanced  and  Restorative  Justice  Project 

(BARJ) 
Blueprints  for  Violence  Prevention: 

Training  and  Technical  Assistance 
Building  Blocks  for  Youth 
Census  of  Juveniles  in  Residential 

Placement 
Circles  of  Care  Program 
Development  of  the  Comprehensive 

Strategy  for  Serious,  Violent,  and 

Chronic  Juvenile  Offenders 
Evaluation  of  the  Intensive  Community- 
Based  Aftercare  Program 
Evaluation  of  Teen  Courts 
Gender-Specific  Programming  for 

Female  Juvenile  Offenders 
Intensive  Community-Based  Aftercare 

Demonstration  and  Technical 

Assistance  Program 
Intensive  Treatment  Family  Programs 

(ITF) 
The  Juvenile  Justice  Prosecution  Unit 
Juvenile  Residential  Facihty  Census 
Juvenile  Sex  Offender  Typology 
Juvenile  Transfers  to  Criminal  Court 

Studies 
Linking  Balanced  and  Restorative 

Justice  and  Adolescents  (LIBRA) 
National  Academy  of  Sciences  Study  of 

Juvenile  Justice 
National  Juvenile  Justice  Program 

Directory 
The  National  Longitudinal  Survey  of 

Youth  97 


Performance-Based  Standards  for 
Juvenile  Correction  and  Detention 
Facilities 

Quantum  Opportimities  Program  (QOP) 
Evaluation 

Survey  of  Juvenile  Probation 

Technical  Assistance  to  Juvenile 
Corrections  and  Detention  (The  James 
E.  Gould  Memorial  Program) 

Technical  Assistance  to  Native 
Americans 

TeenSupreme  Career  Preparation 
Initiative 

Training  and  Technical  Assistance  for 
National  Innovations  To  Reduce 
Disproportionate  Minority 
Confinement  (The  Deborah  Ann 
Wysinger  Memorial  Program) 

Training  and  Technical  Support  for 
State  and  Local  Jiuisdictional  Teams 
To  Focus  on  Juvenile  Corrections  and 
Detention  Overcrowding 

Child  Abuse  and  Neglect  and 
Dependency  Courts 

National  Evaluation  of  the  Safe  Kids/ 
Safe  Streets  Program 

Safe  Kids/Safe  Streets:  Community 
Approaches  to  Reducing  Abuse  and 
Neglect  and  Preventing  Delinquency 

Overarching 

Coalition  for  Juvenile  Justice 

This  project  supports  the  Coalition  in 
its  efforts  to  meet  the  statutory  mandates 
through  the  development  of  a  technical 
assistance  capability  that  provides 
training,  technical  assistance,  and 
information  to  the  State  Juvenile  Justice 
Advisory  Groups.  This  will  be 
accomplished  through  a  series  of 
regional  training  and  information 
workshops  and  a  national  conference 
designed  to  address  the  needs  of  the 
membership  of  the  Coalition. 

This  project  would  be  implemented 
by  the  current  grantee,  the  CoaUtion  for 
Juvenile  Justice.  No  additional 
applications  would  be  solicited  in  FY 
1999. 

Cost-Benefit  Analysis  of  Juvenile  Justice 
Programs 

The  University  of  Texas  and  the 
Dallas  County  Juvenile  Department  are 
working  together  to  perform  a 
substantive  cost-benefit  analysis  of 
juvenile  adjudications  in  the  county  to 
explore  the  extent  to  which  the  method 
can  provide  better  answers  to 
increasingly  urgent  questions  by 
decisionmakers.  The  work,  funded 
under  an  FY  1997  competitive  grant,  is 
examining  several  important 
methodological  and  practical  issues, 
including  methods  of  determining 
alternative  measures  for  and  the  extent 
of  beneficial  program  effects  and 
estimating  and  allocating  unit  costs- 
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benefit  relationships  of  different 
programs.  Through  the  process  of 
addressing  these  and  related  matters 
under  the  guidance  of  an  advisory  board 
composed  of  individuals  directly 
engaged  in  the  juvenile  justice  field  at 
the  local  and  State  level,  the  project  wall 
also  show  how  the  method  can  be  made 
immediately  useful  to  decisionmakers. 

This  program  wall  be  implemented  by 
the  current  grantee,  the  University  of 
Texas — Dallas.  No  additional 
applications  will  be  solicited  in  FY 
1999. 

Evaluation  of  SafieFutures 

A  national  evaluation  competitively 
awarded  with  FY  1995  funds  is  being 
conducted  by  the  Urban  Institute  to 
determine  the  success  of  the 
SafeFutures  initiative  in  creating  a 
comprehensive  continuum  of  care  for 
youth  in  six  participating  sites  (Boston. 
Massachusetts;  Contra  Costa  County  and 
Imperial  County,  California;  Fort 
Belknap,  Montana;  Seattle,  Washington; 
and  St.  Louis,  Missouri).  The  evaluation 
addresses  the  program  implementation 
process  and  measures  performance 
outcomes  and  lessons  learned  about  the 
challenges  and  accomplishments  across 
the  six  sites.  A  cross-site  report  will 
document  the  process  of  program 
implementation  and  community 
outcomes  for  use  by  other  funding 
agencies  or  communities  that  want  to 
develop  and  implement  a 
comprehensive  community-based 
strategy  to  address  serious,  violent,  emd 
chronic  delinquency. 

The  evaluation  will  be  implemented 
by  the  cvurent  grantee,  the  Urban 
Institute.  No  additional  applications 
will  be  solicited  in  FY  1999. 

Insular  Area  Support 

The  piupose  of  this  statutorily 
required  program  is  to  provide  support 
to  the  U.S.  Virgin  Islands,  Guam, 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  Funds  are  available  to  address 
the  special  needs  and  problems  of 
juvenile  delinquency  in  these  insular 
areas,  as  specified  by  Section  261(e)  of 
the  JJDP  Act  of  1974,  as  amended,  42 
U.S.C.  §  5665(e). 

Intergenerational  Transmission  of 
Antisocial  Behavior  Project 

The  purpose  of  this  project  is  to 
expand  on  the  Rochester  Youth 
Development  Study  by  examining  the 
development  of  antisocial  behavior  and 
delinquency  in  the  children  of  the 
original  Rochester,  New  York,  subjects 
of  OJJDP's  Program  of  Research  on  the 
Causes  and  Correlates  of  Delinquency. 
By  age  21,  40  percent  of  the  original 


Rochester  subjects  were  parents.  This 
provides  a  unique  opportunity  to 
examine  and  track  the  development  of 
delinquent  behavior  across  three 
generations  in  a  particularly  high-risk 
sample.  Results  of  the  study  should 
provide  useful  findings  with  policy 
implications  for  prevention  programs. 
The  program  is  being  funded  under  an 
FY  1998  interagency  agreement  between 
OJJDP  and  the  National  Institute  of 
Mental  Health. 

The  project  will  be  implemented  by 
the  ciurent  grantee,  SUNY  Research 
Foundation.  No  additional  applications 
will  be  sohcited  in  FY  1999. 

Juvenile  Justice  Clearinghouse 

A  component  of  the  National  Criminal 
Justice  Reference  Service  (NCJRS),  the 
Juvenile  Justice  Clearinghouse  (JJC) 
collects,  synthesizes,  and  disseminates 
information  on  all  aspects  of  juvenile 
justice.  OJJDP  established  the 
Clearinghouse  in  1979  to  serve  the 
juvenile  justice  commimity,  legislators, 
the  media,  and  the  public.  JJC  offers  toll- 
free  telephone  access  to  information; 
prepares  specialized  responses  to 
information  requests;  produces, 
warehouses,  and  distributes  OJJDP 
publications;  exhibits  at  national 
conferences;  maintains  a  comprehensive 
juvenile  justice  library  and  database; 
and  administers  several  electronic 
information  resources.  NCJRS  is 
administered  by  the  National  Institute  of 
Justice  (NIJ)  under  a  competitively 
awarded  contract  to  Aspen  Systems 
Corporation. 

This  program  will  be  implemented  by 
the  current  contractor.  Aspen  Systems 
Corporation.  No  additional  applications 
will  be  solicited  in  FY  1999. 

Juvenile  Justice  Statistics  and  Systems 
Development 

The  Juvenile  Justice  Statistics  and 
Systems  Development  (SSD)  program 
was  competitively  awarded  in  FY  1990 
to  the  National  Center  for  Juvenile 
Justice  (NCJJ)  to  improve  national.  State, 
and  local  statistics  on  juveniles  as 
victims  and  offenders.  The  project  has 
focused  on  three  major  tasks:  (1) 
Assessing  how  current  information 
needs  are  being  met  with  existing  data 
collection  efforts  and  recommending 
options  for  improving  national  level 
statistics;  (2)  analyzing  data  and 
disseminating  information  gathered 
from  existing  Federal  statistical  series 
and  national  studies;  and  (3)  providing 
training  and  technical  assistance  tools 
for  local  agencies  in  developing  or 
enhancing  management  information 
systems. 

This  project  would  be  implemented 
by  the  current  grantee,  NCJJ.  No 


additional  applications  would  be 
solicited  in  FY  1999. 

OJJDP  Management  Evaluation 
Contract 

This  contract  was  competitively 
awarded  in  FY  1995  for  a  period  of  3 
years  to  provide  OJJDP  with  an  expert 
resource  to  perform  independent 
program  evaluations  and  assist  in 
implementing  evaluation  activities. 
Evaluations  may  be  conducted  on 
OJJDF-funded  programs  and  on  other 
programs  designed  to  prevent  and  treat 
juvenile  delinquency.  The  time  and  cost 
of  each  evaluation  depends  on  program 
complexity,  availability  of  data,  and 
purpose  of  the  evaluation.  Because  the 
purpose  of  many  evaluations  is  to 
inform  management  decisions,  the 
completion  of  an  evaluation  and 
submission  of  a  report  may  be  required 
in  a  specific  and,  often,  short  time 
period. 

This  contract  will  be  implemented  by 
the  current  contractor.  Caliber 
Associates.  However,  a  new  competitive 
contract  solicitation  will  also  be  issued 
and  a  new  contract  awarded  in  FY  1999. 

OJJDP  Technical  Assistance  Support 
Contract — Juvenile  Justice  Resource 
Center 

This  contract  has  been  competitively 
awarded  since  the  mid-1980's  when 
OJJDP  identified  the  need  for  technical 
assistance  support  in  carrying  out  its 
mission.  The  Juvenile  Justice  Resource 
Center  (JJRC)  provides  technical 
assistance  and  support  to  OJJDP,  its 
grantees,  and  the  Coordinating  Council 
on  Juvenile  Justice  and  Delinquency 
Prevention  in  the  areas  of  program 
development,  evaluation,  training,  and 
research.  With  assistance  from  expert 
consultants,  JJRC  coordinates  the  peer 
review  process  for  OJJDP  grant 
applications  and  grantee  reports, 
conducts  research  and  prepares  reports 
on  current  juvenile  justice  issues,  plans 
meetings  and  conferences,  and  provides 
administrative  support  to  various 
Federal  councils  and  boards. 

This  contract  will  be  implemented  by 
the  current  contractor.  Aspen  Systems 
Corporation.  No  additional  applications 
will  be  sohcited  in  FY  1999. 

Program  of  Research  on  the  Causes  and 
Correlates  of  Delinquency 

Since  1986,  this  longitudinal  study 
has  addressed  a  variety  of  issues  related 
to  juvenile  violence  and  delinquency 
and  has  produced  a  massive  amount  of 
information  on  the  causes  and  correlates 
of  delinquent  behavior.  Three  project 
sites  participate:  Institute  of  Behavioral 
Science,  University  of  Colorado  at 
Boulder;  Western  Psychiatric  Institute 
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SafeFutures:  Partnerships  To  Reduce 
Youth  Violence  and  Delinquency 

Since  FY  1995,  this  5-year  project  has 
awarded  grai  its  of  up  to  $1.4  milfion 
annually  to  e  ach  of  six  communities 
(Boston,  Massachusetts;  Contra  Costa 
Count)  and  1  mperial  County,  California; 
Fort  Belknap,  Montana;  Seattle, 
Washington;  and  St.  Louis,  Missouri)  to 
assist  in  imp  ementing  comprehensive 
community  orograms  designed  to 
reduce  youth  violence,  delinquency, 
and  victimization  through  the  creation 
of  a  continuum  of  care  in  communities. 
This  continuum  enables  communities  to 
respond  to  the  needs  of  youth  at  critical 
stages  of  thei  r  development  through  a 
range  of  prevention,  intervention, 
treatment,  and  sanctions  programs. 

SafeFutures  activities  wrill  De  carried 
out  by  the  current  grantees.  No 
additional  applications  will  be  soUcited 
in  FY  1999. 

Study  Group  on  Very  Young  Offenders 

Modeled  a:  ler  the  OJJDP  Study  Group 
on  Serious  ai  d  Violent  Juvenile 
Offenders,  th  is  program  is  exploring 
what  is  know  n  about  the  prevalence  and 
frequency  of  i^ery  young  (under  the  age 
of  13)  offending.  In  FY  1998,  OJJDP 
supplemented  a  grant  to  the  University 
of  Pittsburgh  the  grantee  for  the  Study 
Group  on  SeUious  and  Violent  Juvenile 
Offenders.  The  Study  Group  on  Very 
Young  Offenders  is  examining  wheUier 
such  offending  predicts  future 
delinquent  or  criminal  careers,  how 
these  youth  a  re  handled  by  various 
systems  including  juvenile  justice, 
mental  healtA,  and  social  services;  and 
what  methods  are  best  for  preventing 
very  young  offending  and  persistence  of 
offending.  This  project  will  disseminate 
the  results  oflits  research  to  the  public, 
pohcymakera,  and  practitioners.  The 
Study  Group  is  also  assisting  OJJDP  in 
formulating  a  5-year  research  agenda  for 
OJJDP  and  the  juvenile  justice  field. 

This  program  will  be  implemented  by 
the  ciurent  giantee,  the  Western 


Psychiatric  Institute  and  Clinic  at  the 
University  of  Pittsburgh.  No  additional 
applications  will  be  sohcited  in  FY 
1999. 

Technical  Assistance  for  State 
Legislatures 

Since  FY  1995,  OJJDP  has  awarded 
aimual  grants  to  the  National 
Conference  of  State  Legislatures  (NCSL) 
to  provide  relevant,  timely  information 
on  comprehensive  approaches  in 
juvenile  justice  to  aid  State  legislators  in 
improving  State  juvenile  justice 
systems.  Nearly  every  State  has  enacted, 
or  is  considering,  statutory  changes 
affecting  the  juvenile  justice  system. 
This  project  has  helped  policymakers 
understand  the  ramifications  and 
nuances  of  juvenile  justice  reform.  The 
grant  has  improved  capacity  for  the 
delivery  of  information  services  to 
legislatures.  The  project  also  supports 
increased  communication  between  State 
legislators  and  State  and  local  leaders 
who  influence  decisionmaking 
regarding  juvenile  justice  issues. 

The  project  will  be  implemented  by 
the  current  grantee,  NCSL.  No 
additional  appUcations  v«ll  be  solicited 
in  FY  1999. 

Teleconununications  Assistance 

OJJDP  uses  information  technology 
and  distance  training  to  facilitate  access 
to  information  and  training  for  juvenile 
justice  professionals.  This  cost-effective 
medium  enhances  OJJDP 's  ability  to 
share  with  the  field  salient  elements  of 
the  most  effective  or  promising 
approaches  to  various  juvenile  justice 
issues.  In  FY  1995,  OJJDP  awarded  a 
competitive  grant  to  Eastern  Kentucky 
University  (EKU)  to  produce  live 
satellite  teleconferences.  In  FY  1998, 
OJJDP  continued  the  cooperative 
agreement  with  EKU  to  provide  program 
support  and  technical  assistance  for  a 
variety  of  information  technologies.  The 
grantee  also  explored  linkages  with  key 
constituent  groups  to  advance  mutual 
information  goals  and  objectives.  Diiring 
the  past  year,  EKU  has  experimented 
with  cybercasting  "live"  satellite 
videoconferences  on  the  Internet. 

This  project  would  be  implemented 
by  the  current  grantee,  EKU.  No 
additional  applications  would  be 
solicited  in  FY  1999. 

Training  and  Technical  Assistance 
Coordination  for  the  SafeFutures  and 
Safe  Kids/Safe  Streets  Initiatives 

OJJDP  proposes  to  continue  to  provide 
funding  for  long-term  training  and 
technical  assistance  to  the  SafeFutures 
and  Safe  Kids/Safe  Streets  initiatives. 
This  coordination  effort  builds  local 
capacity  for  implementing  and 


sustaining  effective  continuum  of  care 
and  systems  change  approaches  in  six 
SafeFutures  and  five  Safe  Kids/Safe 
Streets  sites.  Project  activities  include 
assessment,  identification,  and 
coordination  of  the  implementation  of 
training  and  technical  assistance  needs 
at  each  of  the  sites  and  administration 
of  cross-site  training. 

This  program  will  be  implemented  by 
the  current  grantee,  Patricia  Donahue. 
No  additional  applications  will  be 
solicited  in  FY  1999. 

Public  Safety  and  Law  Enforcement 

The  Chicago  Project  for  Violence 
Prevention 

The  Chicago  Project  for  Violence 
Prevention  is  a  citywide,  long-term 
effort  to  reduce  violence.  Objectives 
include  reductions  in  homicide, 
physical  injury,  disability  and 
emotional  harm  from  assault,  domestic 
abuse,  sexual  abuse  and  rape,  and  child 
abuse  and  neglect.  A  partnership  among 
the  Chicago  Department  of  Public 
Health,  the  Illinois  Council  for  the 
Prevention  of  Violence,  the  University 
of  Illinois,  and  Chicago  communities, 
the  project  began  in  1995  with  joint 
funding  from  OJJDP  and  the  Centers  for 
Disease  Control  and  Prevention,  the 
National  Center  for  Injury  Prevention 
and  Control,  the  Bureau  of  Justice 
Assistance,  and  the  U.S.  Department  of 
Housing  and  Urban  Development.  The 
project  provides  technical  assistance  to 
a  variety  of  community-based  and 
citywide  organizations  involved  in 
violence  prevention  planning. 

The  Chicago  Project  for  Violence 
Prevention  would  be  implemented  by 
the  current  grantee,  the  University  of 
Illinois,  School  of  Public  Health.  No 
additional  applications  would  be 
sohcited  in  FY  1999. 

Comprehensive  Community-Wide 
Approach  to  Gang  Prevention. 
Intervention,  and  Suppression  Program 

This  program  supports 
implementation  of  a  comprehensive 
gang  program  model  in  five  jiuisdictions 
(Bloomington,  Illinois;  Mesa,  Arizona; 
Riverside,  CaUfornia;  San  Antonio, 
Texas;  and  Tucson,  Arizona).  OJJDP 
proposes  to  continue  funding  for  the 
program,  which  was  competitively 
awarded  with  FY  1994  fuuds.  The 
demonstration  sites  are  implementing  a 
model  developed  by  the  University  of 
Chicago  with  OJJDP  funding  support. 
Implementation  requires  the 
mobilization  of  the  community  to 
address  gang-related  violence  by  making 
available  and  coordinating  social 
interventions,  providing  social/ 
academic/vocational  and  other 
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opportunities,  and  supporting  gang 
suppression  through  law  enforcement, 
probation,  and  other  community  control 
mechanisms.  Each  site  has  established  a 
multidisciplinary  team  to  coordinate  the 
services  that  project  youth  receive. 
Included  in  the  service  mix  is 
accoimtability  or  social  control. 
Demonstration  sites  also  receive  training 
and  technical  assistance. 

This  project  would  be  implemented 
by  the  cuirent  demonstration  sites.  No 
additional  applications  would  be 
solicited  in  FY  1999. 

Evaluation  of  the  Comprehensive 
Community-Wide  Approach  to  Gang 
Prevention,  Intervention,  and 
Suppression  Program 

OJJDP  proposes  to  continue  funding 
this  evaluation.  Under  a  4-year 
competitive  cooperative  agreement 
awarded  in  FY  1995,  the  evaluation 
grantee  assisted  the  five  program  sites 
(Bloomington,  Illinois;  Mesa,  Arizona; 
Riverside,  California;  San  Antonio, 
Texas;  and  Tucson.  Arizona)  in 
establishing  realistic  and  measurable 
objectives,  documenting  programs 
implementation,  and  measuring  the 
impact  of  this  comprehensive  approach. 
It  has  also  provided  interim  feedback  to 
the  program  implementors  and  trained 
the  local  site  interviewers.  The  grantee 
will  continue  to  gather  and  analyze  data 
required  to  evaluate  the  program; 
monitor  and  oversee  the  quality  control 
of  data;  provide  assistance  for 
completion  of  interviews;  and  provide 
ongoing  feedback  to  project  sites. 

This  project  would  be  implemented 
by  the  ciurent  grantee,  the  University  of 
Chicago,  School  of  Social  Service 
Administration.  No  additional 
applications  would  be  solicited  in  FY 
1999. 

Evaluation  of  the  Partnerships  To 
Reduce  Juvenile  Gun  Violence  Program 

This  3-year  project  began  with  a 
competitive  award  in  FY  1997  to 
docxunent  and  evaluate  the  process  of 
community  mobiUzation,  planning,  and 
collaboration  needed  to  develop  a 
comprehensive,  collaborative  approach 
to  reducing  gim  violence  involving 
juveniles.  The  Partnerships  to  Reduce 
Juvenile  Gun  Violence  Program  is  being 
implemented  in  four  sites:  Baton  Rouge 
and  Shreveport,  Louisiana;  Oakland, 
California:  and  Syracuse,  New  York.  In 
addition  to  working  with  these  sites,  the 
grantee  will  also  identify  additional 
promising  or  effective  programs 
underway  in  communities  across  the 
country  and  evaluate  a  select  number  of 
these  programs.  An  expanded  base  of 
youth  gun  violence  programs  offers 
greater  opportujiity  to  identify  sites  that 


are  employing  similar  strategies  with 
different  populations. 

This  evaluation  will  be  implemented 
by  the  current  grantee,  COSMOS 
Corporation.  No  additional  applications 
will  be  solicited  in  FY  1999. 

Gang  Prevention  Through  Targeted 
Outreach  (Boys  6-  Girls  Clubs) 

The  purpose  of  this  program  is  to 
enable  local  Boys  &  Girls  Clubs  to 
prevent  youth  from  entering  gangs, 
intervene  with  gang  members  in  the 
early  stages  of  gang  involvement,  and 
divert  youth  from  gang  activities  into 
more  constructive  programs.  This 
program  reflects  the  ongoing  pattern  of 
cooperation  between  OJJDP  and  the 
Boys  &  Girls  Clubs  to  reduce  problems 
of  juvenile  delinquency  and  violence. 
The  Boys  &  Girls  Clubs  of  America 
provides  training  and  technical 
assistance  to  local  gang  prevention  and 
intervention  sites,  including  some  at 
SafeFutures  and  OJJDP  Comprehensive 
Gang  sites.  The  project  includes  funds 
for  local  clubs  to  implement  the 
Targeted  Outreach  program.  A  national 
evaluation  of  this  program  is  being 
implemented  by  Public/Private 
Ventures. 

This  program  would  be  implemented 
by  the  current  grantee,  the  Boys  &  Girls 
Clubs  of  America.  No  additional 
applications  would  be  solicited  in  FY 
1999. 

National  Youth  Gang  Center 

The  proliferation  of  gang  problems 
over  the  past  two  decades  led  OJJDP  to 
develop  a  comprehensive,  coordinated 
response  to  America's  gang  problem. 
This  response  involved  five  program 
components,  one  of  which  was 
implementation  and  operation  of  the 
National  Youth  Gang  Center  (NYGC), 
competitively  funded  with  FY  1994 
funds,  to  expand  and  maintain  the  body 
of  critical  knowledge  about  youth  gangs 
and  effective  responses  to  them.  NYGC 
provides  support  services  to  the 
National  Youth  Gang  Consortium, 
composed  of  Federal  agencies  with 
responsibilities  in  this  area.  NYGC  is 
also  providing  technical  assistance  for 
the  Rural  Gang  Initiative  planning  and 
assessment  phase.  OJJDP  proposes  to 
extend  the  NYGC  project  an  additional 
year  and  provide  FY  1999  funds  to 
NYGC  to  conduct  more  indepth 
analyses  of  the  National  Youth  Gang 
Survey  results  that  track  changes  in 
gang  membership  and  gang-related 
crime,  produce  timely  information  on 
the  nature  and  scope  of  the  youth  gang 
problem,  and  continue  its  efforts  to 
foster  integration  of  gang-related  items 
into  other  relevant  surveys  and  national 
data  collection  efforts. 


This  program  would  be  implemented 
by  the  current  grantee,  the  Institute  for 
Intergovernmental  Research.  No 
additional  applications  would  be 
solicited  in  FY  1999. 

Partnerships  To  Reduce  Juvenile  Gun 
Violence 

OJJDP  will  award  continuation  grants 
to  each  of  three  competitively  selected 
communities  that  initially  received 
funds  in  FY  1997  to  increase  the 
effectiveness  of  existing  youth  gun 
violence  reduction  strategies  by 
enhancing  and  coordinating  prevention, 
intervention,  and  suppression  strategies 
and  strengthening  linkages  between 
community  residents,  law  enforcement, 
and  the  juvenile  justice  system.  Baton 
Rouge,  Louisiana;  Oakland.  California: 
and  Syracuse.  New  York,  were  selected 
to  receive  3-year  awards.  The  goals  of 
this  initiative  are  to  reduce  juveniles' 
illegal  access  to  guns  and  address  the 
reasons  they  carry  and  use  guns  in 
violent  exchanges.  A  national 
evaluation  currently  underway  will 
document  the  process  of  community 
mobilization,  planning,  and 
collaboration  needed  to  develop  a 
comprehensive,  collaborative  approach 
to  reducing  juvenile  gun  violence. 

The  Partnerships  To  Reduce  Juvenile 
Gun  Violence  program  will  be  carried 
out  by  the  three  current  grantees.  No 
additional  applications  will  be  soHcited 
in  FY  1999. 

Safe  Start — Child  Development- 
Community-Oriented  Policing  (CD-CP) 

The  Child  Development-Community- 
Oriented  Policing  (CD-CP)  program  is 
an  iimovative  partnership  between  the 
New  Haven  Department  of  Police 
Services  and  the  Child  Study  Center  at 
the  Yale  University  School  of  Medicine 
that  addresses  the  psychological 
burdens  on  children,  families,  and  the 
broader  community  of  children 
witnessing  increasing  levels  of 
community  violence.  In  FY  1993.  OJJDP 
provided  support  to  document  Yale — 
New  Haven's  child-centered, 
community-oriented  poUcing  model. 
The  model  consists  of  interrelated 
training  of  police  officers,  consultation, 
and  teaming  mental  health  clinicians 
with  law  enforcement  in  intervening 
onsite  with  children  and  families  who 
witness  violence.  OJJDP,  with  first-year 
support  from  the  Bureau  of  Justice 
Assistance,  funded  a  3-year  replication 
of  the  model  in  Buffalo,  New  York; 
Charlotte.  North  Carolina;  Nashville. 
Tennessee;  and  Portland.  Oregon.  Other 
OJP  components  joined  OJJDP  in 
funding  an  expansion  of  CD-CP  in  FY 
1998  under  the  Safe  Start  Initiative.  This 
expansion  moved  the  project  into 
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school-based  activities  and  the  area  of 
addressing  e?  posure  to  violence  in 
domestic  viol  ence  settings  and  will 
continue  to  db  so  in  FY  1999. 

This  projed  would  be  continued  by 
the  current  gaantee,  the  Yale  University 
School  of  Meilicine,  in  collaboration 
with  the  Newj  Haven  Department  of 
Police  Services.  No  additional 
applications  Would  be  solicited  in  FY 
1999. 

Survey  of  School-Based  Gang 
Prevention  aj^d  Intervention  Programs 

Under  a  competitively  awarded  FY 
1997  grant,  this  project  is  classifying 
and  describing  approaches  used  by 
schools  to  prevent  or  reduce  gang 
involvement  tmong  students  in  a  large 
sample  of  urb^n,  suburban,  and  rural 
schools.  In  adidition,  a  search  and 
review  of  activities  undertaken  by  States 
to  identify  and  evaluate  school-based 
gang  prevention  and  intervention 
programs  will  be  completed.  Based  on  a 
review  of  procrams  identified  in  a 
national  survty  currently  under  way,  a 
small  number  of  promising  programs 
will  be  examiied  more  closely  and 
described.  Technical  reports  will 
describe  the  full  range  of  gang 
prevention  and  intervention  currently 
being  implemented  in  the  United  States, 
and  they  will  Icompare  program  types 
and  quality  o^  implementation  across 
different  school  levels  and  locations.  A 
report  will  highlight  promising 
programs  andlpractices  and  include 
guidelines  on  Iprogram  development. 

This  project  vvrifl  be  implemented  by 
the  current  gr^tee,  Gottfredson 
Associates,  Inc.  No  additional 
apphcations  vyill  be  solicited  in  FY 
1999.  I 

Training  and  ^echnical  Assistance  for 
the  Rural  Gang  Initiative 

In  FY  1998.  OJJDF  provided 
supplemental  funding  support  to  the 
National  Youtfc  Gang  Center  to  provide 
training  and  t^hnical  assistance  to 
demonstratioij  sites  under  OJJDP's  Rural 
Gang  Initiative.  In  FY  1999,  training  and 
technical  assistance  will  continue  to  be 
provided  to  ti^ose  sites  chosen  to 
implement  thi  OJJDP  Comprehensive 
Gang  model.  Training  and  technical 
assistance  will  focus  on  adapting  the 
OJJDP  model  ^o  rural  jurisdictions  and 
on  implementing  the  model  in  a 
theoretically  ^und  manner.  Assistance 
will  be  delivered  through  onsite  visits, 
conferences,  ipeetings,  and  other  means 
such  as  telepbone  and  electronic  media. 

This  initiative  will  be  implemented 
by  the  currentj  grantee,  the  National 
Youth  Gang  C  inter.  No  additional 
applications  \|ill  be  solicited  in  FY 
1999. 


Delinquency  Prevention  and 
Intervention 

Advertising  Campaign — Investing  in 
Youth  for  a  Safer  Future 

OJJDP  proposes  to  continue  its 
support,  which  began  in  FY  1997,  of  the 
National  Crime  Prevention  Council's 
(NCPC's)  ad  campaign,  "Investing  in 
Youth  for  A  Safer  Future,"  through  the 
transfer  of  funds  to  the  Bureau  of  Justice 
Assistance  (BJA)  under  an  Intra-agency 
Agreement.  OJJDP  and  BJA  are  working 
with  the  NCPC  Media  Unit  to  produce, 
disseminate,  and  support  effective 
pubhc  service  advertising  and  related 
media  to  inform  the  public  of  effective 
solutions  to  juvenile  crime  and  to 
motivate  young  people  and  adults  to  get 
involved  and  support  these  solutions. 
The  featured  solutions  include  effective 
prevention  programs  and  intervention 
strategies. 

The  program  would  be  administered 
by  BJA  through  its  existing  grant  to 
NCPC.  No  additional  applications 
would  be  solicited  in  FY  1999. 

Assessing  Alcohol,  Drug,  and  Mental 
Health  Disorders 

This  project  supplements  an  ongoing 
National  Institute  of  Mental  Health 
study  assessing  alcohol,  drug,  and 
mental  health  disorders  among  juveniles 
in  detention  in  Cook  County,  Illinois. 
The  project  has  three  primary  goals:  (1) 
To  determine  how  alcohol,  drug,  and 
mental  disorders  develop  over  time 
among  juvenile  detainees;  (2)  to 
investigate  whether  juvenile  detainees 
receive  needed  psychiatric  services  after 
their  cases  reach  disposition  (and  they 
are  back  in  the  community  or  serving 
sentences);  and  (3)  to  study  the 
development  of  dangerous  and  risky 
behaviors.  The  study  will  investigate 
how  violence,  drug  use,  and  HTV/AIDS 
risk  behaviors  develop  over  time,  what 
the  antecedents  of  these  behaviors  are, 
and  how  these  behaviors  are 
interrelated.  This  project  is  unique 
because  the  sample  is  so  large:  it 
includes  1,833  youth  from  Chicago  who 
were  arrested  and  interviewed  between 
1996  and  1998.  The  sample  is  stratified 
by  gender,  race  (African  American,  non- 
Hispanic  white,  Hispanic),  age  (10-13, 
14-17),  and  severity  of  charge.  The 
investigators  will  reinterview  subjects 
whether  they  are  back  in  the  community 
or  incarcerated.  Because  the  sample  is 
so  large,  there  will  be  sufficient 
statistical  power  to  study  rarer  disorders 
(especially  comorbidity),  patterns  of 
drug  use,  and  risky,  Hfe-threatening 
behaviors.  OJJDP  funding  for  this  project 
began  in  FY  1998. 

The  project  would  be  implemented  by 
the  current  grantee,  Northwestern 


University.  No  additional  applications 
would  be  solicited  in  FY  1999. 

The  CETARY  Project 

The  goals  of  this  project  are  to  provide 
20  second-time  juvenile  offenders,  up  to 
age  18,  an  opportujiity  to  enroll  in  an 
intense  and  structured  culinary  arts 
training  program;  develop  and  maintain 
linkage  and  employment  opportunities 
for  the  youth;  and  place  a  minimum  of 
18  youtb  in  an  accredited  continuing 
education  program  and/ or  in  the 
workplace  with  full-time  employment. 
Funded  in  FY  1998,  the  project  also 
provides  a  counseling  specialist  who 
helps  the  youth  establish  job  readiness 
and  who  coordinates  placement 
between  career  development  and 
employment.  General  educational 
development  (GED)  classes  are  also 
offered.  Continuous  progress 
evaluations  and  needs  assessments  are 
implemented  and  enforced  for  each 
youth. 

This  project  will  be  implemented  by 
the  current  grantee,  Johnson  &  Wales 
University.  No  additional  applications 
will  be  soUcited  in  FY  1999. 

Communities  In  Schools — Federal 
Interagency  Partnership 

This  program  would  continue  an 
ongoing  national  school  dropout 
prevention  model  developed  and 
implemented  by  Communities  In 
Schools,  Inc.  (CIS).  CIS,  Inc.,  provides 
training  and  technical  assistance  in 
adapting  and  implementing  the  CIS 
model  in  States  and  local  communities. 
The  model  brings  social,  employment, 
mental  health,  drug  prevention, 
entrepreneurship,  and  other  resources  to 
high-risk  youth  and  their  families  in  the 
school  setting.  Where  they  exist,  CIS 
State  organizations  assume  primary 
responsibility  for  local  program 
replication  during  the  Federal 
Interagency  Partnership.  The 
Partnership  is  based  on  enhancing  (1) 
CIS,  Inc.,  training  and  technical 
assistance  capabilities;  (2)  its  capability 
to  introduce  selected  initiatives  to  youth 
at  the  local  level;  (3)  its  information 
dissemination  capability;  and  (4)  its 
capability  to  network  with  Federal 
agencies  on  behalf  of  State  and  local  CIS 
programs. 

The  program  would  be  implemented 
by  the  current  grantee,  Communities  In 
Schools,  Inc.  No  additional  applications 
would  be  solicited  in  FY  1999. 

Community  Anti-Drug  Abuse  Technical 
Assistance  Voucher  Project 

Through  the  Community  Anti-Drug 
Abuse  Technical  Assistance  Voucher 
Project,  the  National  Center  for 
Neighborhood  Enterprise  (NCNE)  has 
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been  awarding  vouchers  for  several 
years  to  grassroots  organizations  to 
purchase  technical  assistance  and 
training  to  effectively  address  the 
problem  of  juvenile  drug  abuse.  NCNE 
has  established  a  clearinghouse 
featuring  more  than  1 ,200  promising 
and  proven  anti-drug  programs.  The 
impact  of  technical  assistance  vouchers 
includes  enhanced  organizational 
visibility,  larger  grant  awards  for 
indigenous  groups,  and  expanded  and 
increased  services  resulting  from 
technical  assistance  in  program 
development  and  staff  training.  In 
addition  to  awarding  vouchers  for 
technical  assistance,  NCNE  provides 
technical  assistance  to  appUcants 
regarding  the  development  of  their 
mission,  goals,  and  objectives. 

The  Community  Anti-Drug  Abuse 
Technical  Assistance  Voucher  Project 
would  be  implemented  by  the  current 
grantee,  the  National  Center  for 
Neighborhood  Enterprise.  No  additional 
applications  would  be  sohcited  in  FY 
1999. 

The  Congress  of  National  Black 
Churches:  National  Anti-Drug  Abuse/ 
Violence  Campaign  (NADVC) 

The  Congress  of  National  Black 
Churches  (CNBC)  addresses  the 
problems  of  juvenile  drug  abuse, 
violence,  and  hate  crime  through  its 
national  public  awareness  and 
mobilization  strategy.  The  strategy 
coordinates  the  black  religious 
leadership,  in  cooperation  with  the  U.S. 
Department  of  Justice  and  other  Federal 
agencies  and  organizations,  to  mobiUze 
community  residents  to  combat  juvenile 
drug  abuse  and  drug-related  violence. 
The  CNBC  National  Anti-Drug  Abuse/ 
Violence  Campaign  (NADVC)  is  a 
partner  in  the  Education  Development 
Center's  (EDC)  Juvenile  Hate  Crime 
Initiative.  NADVC's  training  and 
technical  assistance  have  helped  sites 
leverage  funds  from  pubUc  and  private 
sources.  The  NADVC  model  for  the 
development  of  prevention  programs  is 
easily  tailored  to  the  local  community's 
assessment  of  its  drug,  delinquency, 
violence,  and  hate  crime  problems. 

The  program  would  be  implemented 
by  the  current  grantee,  the  Congress  of 
National  Black  Churches.  No  additional 
applications  would  be  sohcited  in  FY 
1999. 

A  Demonstration  Afterschool  Program 

This  project,  knowTi  as  Estrella,  is 
using  FY  1998  funds  to  design  and 
evaluate  a  pilot  afterschool  program  to 
reduce  juvenile  delinquency  and 
increase  educational  retention  at 
Gadsden  Independent  School  District  in 
Dona  Ana  Coimty,  New  Mexico. 


Through  a  curriculum  of  hands-on 
science  and  reading  projects  and 
supervised  recreation,  Estrella  is 
providing  a  constructive  alternative  to 
afternoons  of  unsupervised  free  time. 
New  Mexico  Mathematics,  Engineering, 
Science  Achievement  (NM  MESA)  will 
provide  the  academic  component  of  the 
program.  Middle  school  students  will 
mentor  elementary  students  in  a  highly 
interactive  learning  environment 
developed  through  the  use  of  the 
nationally  recognized  MESA 
cujriculums.  The  New  Mexico  Police 
Athletic  League  (PAL)  will  provide  a 
sports  component  to  round  out  the 
program.  The  University  of  New 
Mexico's  Institute  for  Social  Research 
wrill  evaluate  the  program  using  both 
qualitative  and  quantitative  methods. 

This  project  wrill  be  implemented  by 
the  current  grantee,  the  University  of 
New  Mexico — Regents.  No  additional 
appUcations  will  be  sohcited  in  FY 
1999. 

Diffusion  of  State  Risk-  and  Protective- 
Factor  Focused  Prevention 

Since  FY  1997,  OJPP  has  provided 
funds  to  the  National  Institute  on  Drug 
Abuse,  through  an  interagency 
agreement,  to  support  this  5-year  study 
of  the  pubhc  health  approach  to 
prevention,  focusing  on  risk  and 
protective  factors  for  substance  abuse  at 
the  State  and  community  levels.  The 
study  will  identify  factors  that  influence 
the  adoption  of  the  public  health 
approach  and  assess  the  association 
between  this  approach  and  the  levels  of 
risk  and  protective  factors  and 
substance  abuse  among  adolescents.  The 
study  will  also  examine  State  substance 
abuse  data  gathered  from  1988  through 
2001  and  use  interviews  to  describe  the 
process  of  implementing  the 
epidemiological  risk-  and  protective- 
factor  approach  in  Colorado,  Kansas, 
Illinois,  Maine,  Oregon,  Utah,  and 
Washington. 

This  project  wall  be  implemented  by 
the  current  grantee,  the  Social 
Development  Research  Group  at  the 
University  of  Washington  School  of 
Social  Work.  No  additional  appUcations 
vrill  be  sohcited  in  FY  1999. 

Hate  Crime 

Under  an  OJPP  grant  competitively 
awarded  in  FY  1993,  the  Education 
Development  Center  (EDC)  developed 
Healing  the  Hate,  a  multipurpose 
curriculum  for  hate  crime  prevention  in 
middle  schools  and  other  classroom 
settings.  OJJDP  expanded  this  grant  to 
allow  EDC  to  provide  training  and 
technical  assistance  to  youth,  educators, 
juvenile  justice  and  law  enforcement 
professionals,  and  representatives  of 


local  pubhc/private  community 
agencies  and  organizations  and  the  faith 
community.  Li  FY  1999,  EDC  would 
expand  its  training  and  technical 
assistance  to  new  sites  and  further 
disseminate  the  products  through  the 
education  and  juvenile  justice  networks. 
In  addition,  EE>C  would  provide  onsite, 
short-term  technical  assistance  to 
practitioners  interested  in  hate  crime 
issues.  EDC  would  also  assist  State 
juvenile  justice  agencies  to  formulate 
hate  crime  prevention  components  for 
their  juvenile  deUnquency  prevention 
plans. 

The  project  would  be  implemented,  in 
partnership  with  the  U.S.  Department  of 
Education,  by  the  current  grantee. 
Education  Development  Center.  No 
additional  applications  would  be 
sohcited  in  FY  1999. 

Home  Visitation 

This  program  integrates  prenatal  and 
early  childhood  nurse  home  visitation 
into  five  sites  of  Operation  Weed  and 
Seed  (Clearwater,  Florida;  Fresno,  Los 
Angeles,  and  Oakland,  CA;  and 
Oklahoma  City,  OK)  and  one 
SafeFutures  site  (St.  Louis,  MO). 
Operation  Weed  and  Seed  is  a  national 
initiative  to  make  communities  safe 
through  law  enforcement  activities  and 
to  rebuild  the  community  through  social 
services  and  economic  redevelopment 
in  crime-ridden  communities  across  the 
country.  SafeFutures  is  an  initiative  to 
assist  in  implementing  comprehensive 
community  programs  designed  to 
reduce  youth  violence,  deUnquency, 
and  victimization  through  the  creation 
of  a  continuum  of  care  in  communities. 
The  nurse  home  visitation  program 
addresses  three  major  goals:  (1) 
preparation  of  clear,  comprehensive 
home  visitation  materials  to  faciUtate 
dissemination  and  accurate  replication 
of  the  program;  (2)  dissemination  of  the 
program  to  the  six  sites  and  provision  of 
technical  support  and  training  to  local 
staff;  and  (3)  an  evaluation  of  the 
program  with  a  significant  research 
focus  on  the  dissemination  process. 

The  project  would  be  implemented  by 
the  current  grantee,  the  University  of 
Colorado  Health  Services  Center.  No 
additional  appUcations  would  be 
soUcited  in  FY  1999. 

Multisite,  Multimodal  Treatment  Study 
of  Children  With  Attention  Deficit/ 
Hyperactivity  Disorder 

OJPP  wrill  transfer  funds  under  an 
interagency  agreement  with  the  National 
Institute  of  Mental  Health  (NIMH)  to 
support  this  research,  funded 
principally  by  NIMH,  hi  1992,  NIMH 
began  ^  study  of  the  long-term  efficacy 
of  stimulant  medication  and  intensive 
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behavioral  am  1  educational  treatment 
for  children  w  ith  attention  deficit/ 
hyperactivity  disorder  (ADHD). 
Although  ADHD  is  classified  as  a 
childhood  diaorder,  up  to  70  percent  of 
afflicted  children  continue  to 
experience  syjnptonis  in  adolescence 
and  adulthood.  The  study  will  continue 
through  2000  Bnd  will  follow  the 
original  families  and  a  comparison 
group.  OJJDP'i  participation,  which 
began  in  FY  1998,  will  allow  for 
investigation  Into  the  subjects' 
delinquent  behavior  and  contact  with 
the  legal  systep,  including  arrests  and 
court  referrals! 

OJJDP  will  Support  this  study  through 
an  interagency  agreement  with  NIMH; 
No  additional  [applications  will  be 
solicited  in  FY  1999. 

National  Centjer  for  Conflict  Resolution 
Education 

Funded  unc  er  a  competitively 
awarded  coop  jrative  agreement  in  FY 
1995.  the  National  Center  for  Conflict 
Resolution  Education  works  to  integrate 
conflict  resolution  education  (CRE) 
programming  Into  all  levels  of  education 
in  schools,  juvenile  facilities,  and 
youth-serving  organizations.  In  FY  1998, 
OJJDP  enterecj  into  a  partnership  with 
the  U.S.  Depaitment  of  Education  to 
expand  and  enhance  this  project.  The 
grantee  proviqes  training  and  technical 
assistance  through  onsite  training  and 
consultation  fpr  teams  from  schools, 
communities,  jand  juvenile  facilities;  by 
providing  res(^urce  materials  including 
the  guide  to  iijiplementing  conflict 
resolution  programs;  and  by  partnering 
with  State-level  agencies  to  establish 
State  training  institutes  and  otherwise 
build  local  capacity  to  implement 
successful  CR£  programs  for  youth.  The 
Center  also  facilitates  peer-to-peer 
mentoring,      j 

The  project  |would  be  implemented  by 
the  current  grintee,  Illinois  Institute  for 
Dispute  Resolution.  No  additional 
applications  v^ould  be  solicited  in  FY 
1999. 

No  Hope  in  Dope  Project 

The  goal  of  pe  No  Hope  in  Dope 
(NHID)  progra|m,  funded  under  an  FY 
1998  OJJDP  gifent,  is  to  prevent,  reduce, 
or  delay  the  o^set  of  substance  abuse  in 
elementary,  intermediate,  and  high 
school  students  in  Hawaii's  Windward 
Oaho  area.  This  goal  will  be 
accomplishedlby  using  a  community- 
based  approaoh  that  makes  antidrug 
norms  clear,  sfalient,  and  useful  as 
guides  for  beh  avior.  The  program  uses 
opinion-leading  student  athletes,  the  No 
Hope  in  Dope  seminar,  and  the  Officer 
Honolulu  Saf<  ty  Program.  NHID  is  a 
program  of  Prbject  Hope  in  coordination 


with  the  Kahuku  and  Castle  School 
complexes  of  the  Windward  Oahu 
School  District  and  the  Honolulu  Police 
Department.  The  program  will  be 
evaluated  with  a  pre/post  intervention 
design  that  will  allow  conclusions  about 
the  effectiveness  of  this  community-  and 
school-level  intervention. 

This  project  will  be  implemented  by 
the  current  grantee,  Operation  Hope.  No 
additional  applications  will  be  solicited 
in  FY  1999. 

Partnerships  for  Preventing  Violence 

This  program  would  continue  for  a 
second  year  in  a  multiple  funding 
agreement  among  OJJDP,  the  U.S. 
Department  of  Education,  and  the  U.S. 
Department  of  Health  and  Human 
Services  to  provide  support  for  distance 
training  using  satellite  video 
conferencing  as  the  medium.  The 
project,  funded  under  a  3-year  grant, 
consists  of  a  series  of  six  live, 
interactive  satellite  training  broadcasts 
that  focus  on  violence  prevention 
programs  and  strategies  that  have 
proven  promising  or  effective.  The 
training  is  targeted  to  school  and 
commimity  violence  prevention 
personnel,  health  care  providers,  law 
enforcement  officials,  and  other  service 
providers  representing  a  variety  of 
community-based  and  youth-serving 
organizations.  To  date,  two  events  have 
been  held;  the  third  telecast  is 
scheduled  for  April  16.  1999. 

The  project  would  be  implemented  by 
the  current  grantee.  Harvard  University 
School  of  Public  Health.  No  additional 
applications  would  be  solicited  in  FY 
1999. 

Proactive  Youth  Program 

The  New  Mexico  Police  Activities 
League  (PAL)  is  implementing  a 
statewide  prevention  project  consisting 
of  recreational,  educational,  and 
cultural  activities  for  families  and  youth 
between  the  ages  of  5  and  18,  but 
focused  on  at-risk  youth  and  their 
families.  The  Albuquerque  PAL  will 
provide  the  initial  model  for  the 
organization  and  implementation  of  the 
New  Mexico  PAL  project.  Local  PAL 
programs  will  be  initiated  in  at  least  12 
other  New  Mexico  commimities. 
Schedules  for  core  programs  will  be 
coordinated,  and  a  system  of  regional 
and  statewide  activities  will  be 
established.  The  overall  goal  of  the 
project,  which  received  an  FY  1998 
OJJDP  grant,  is  to  reduce  negative 
behavior  and  promote  healthy 
behavioral  patterns  among  New 
Mexico's  youth  by  providing  activities 
that  unite  youth  with  law  enforcement 
officers,  educators,  and  other  positive 
adult  role  models. 


This  project  will  be  implemented  by 
the  current  grantee,  the  University  of 
New  Mexico — Regents.  No  additional 
applications  will  be  solicited  in  FY 
1999. 

Risk  Reduction  Via  Promotion  of  Youth 
Development 

This  program,  also  known  as  Early 
Alliance,  is  a  large-scale  prevention 
study  involving  hundreds  of  African- 
American  and  Caucasian  children  in 
several  elementary  schools  in  lower 
socioeconomic  neighborhoods  of 
Columbia,  SC.  This  project  is  designed 
to  promote  coping-competence  and 
reduce  risk  for  conduct  problems, 
aggression,  substance  use,  delinquency 
and  violence,  and  school  failure 
beginning  in  early  elementary  school. 
Children  are  being  followed 
longitudinally  throughout  the  5  years  of 
the  project.  The  program  is  funded 
througb  an  interagency  agreement  with 
the  National  Institute  of  Mental  Health 
(NIMH).  NIMH's  grantee  is  the 
University  of  South  Carolina.  Funding 
has  also  been  provided  by  the  Centers 
for  Disease  Control  and  Prevention  and 
the  National  Institute  on  Drug  Abuse. 

Funded  initially  in  FY  1997  through 
a  fund  transfer  to  NIMH  under  an 
interagency  agreement,  support  will  be 
continued  for  an  additional  3  years.  No 
additional  applications  will  be  solicited 
in  FY  1999. 

The  SAGE  Project  and  PRIDE  Center 
Afterschool  Program 

The  SAGE  project  is  continuing 
development  of  a  project  to  prevent  and 
reduce  juvenile  delinquency  and  school 
violence.  The  long-term  goal  of  the 
PRIDE  Center  is  to  provide  a 
comprehensive,  year-round  juvenile 
delinquency  prevention  and 
intervention  program  that  supports  the 
youth  objectives  of  the  SAGE  Secondary 
School  and  the  youth  and  community 
objectives  of  the  SAGE  project  as  a 
whole.  Under  an  FY  1998  grant,  the 
project  is  providing  the  collaborating 
organizations  with  the  means  to  (1) 
expand  and  enhance  adult-mentored 
and  supervised,  structured  educational 
opportunities  to  court-involved  and 
high-risk  youth;  (2)  involve  additional 
city  agencies  and  community-based 
organizations  through  the  PRIDE  Center; 
and  (3)  continue  to  evaluate  and 
disseminate  findings  on  the  project's 
success  for  replication  in  other  urban 
areas. 

This  project  wall  be  implemented  by 
the  ciurent  grantee,  Springfield  College. 
No  additional  applications  will  be 
solicited  in  FY  1999. 
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Strengthening  Services  for  Chemically 
Involved  Children,  Youth,  and  Families 

The  U.S.  Departments  of  Justice  and 
Health  and  Human  Services  and  the 
Office  of  National  Drug  Control  Policy 
(ONDCP)  provide  services  to  children 
affected  by  parental  substance  use  or 
abuse.  OJJDP  administers  this  training 
and  technical  assistance  program,  which 
began  in  FY  1998,  with  funds 
transferred  to  OJJDP  by  the  U.S. 
Department  of  Health  and  Human 
Services'  Substance  Abuse  and  Mental 
Health  Services  Administration,  through 
a  cooperative  agreement  to  the  Child 
Welfare  League  of  America  (CWLA),  a 
nonprofit  organization.  CWLA  is 
assisting  child  welfare  personnel  to 
provide  appropriate  intervention 
services  for  children  impacted  by  the 
abuse  of  alcohol  and  other  drugs  (AOD) 
and  for  their  caregivers.  CWLA  is 
producing  a  comprehensive  assessment 
tool  and  decisionmaking  guidelines  for 
child  welfare  workers  and  supervisors. 
CWLA  training  and  technical  assistance 
will  help  to  develop  innovative  and 
effective  approaches  to  meeting  the 
needs  of  children  in  the  child  welfare 
system  whose  parents  are  AOD  abusers. 
ONDCP  is  considering  transferring 
funds  for  this  project  in  FY  1999. 

This  jointly  funded  project  would  be 
implemented  by  CWLA.  No  additional 
applications  would  be  solicited  in  FY 
1999. 

Technical  Assistance  to  Title  V 

The  purpose  of  this  continuation 
contract  is  to  provide  OJJDP  with 
training  support  for  the  Title  V  program. 
This  training,  which  the  grantee  has 
developed  and  refined  over  several 
years,  will  continue  to  introduce  key 
community  leaders  to  data-based  risk- 
and  resiliency-focused  delinquency 
prevention  strategies  and  provide 
localities  with  the  knowledge  and  skills 
to  assess  risk  factors  and  resources  in 
their  communities.  This  contract  will 
also  increase  the  capacity  of  States  to 
conduct  data-based  risk  and  resiliency 
focused  training  without  Federal 
support. 

This  project  will  be  implemented  by 
the  current  grantee.  Developmental 
Research  and  Programs,  Inc.  No 
additional  applications  will  be  solicited 
in  FY  1999. 

Training  and  Technical  Assistance  for 
Family  Strengthening  Programs 

OJJDP  proposes  to  continue  funding  a 
cooperative  agreement  competitively 
awarded  in  FY  1995  to  the  University  of 
Utah's  Department  of  Health  Education 
(DHE)  to  provide  training  and  technical 
assistance  to  communities  interested  in 


estabUshing  or  enhancing  a  continuum 
of  family  strengthening  efforts.  After  a 
literature  review,  the  grantee  convened 
regional  training  conferences  to 
showcase  selected  exemplary  and 
promising  family  strengthening 
programs;  developed  a  process  for  sites 
to  receive  foUowup  training  on  specific 
program  models;  conducted  program- 
specific  workshops;  produced  and  then 
updated  user  and  training-of-trainers 
guides;  and  distributed  videos  of  several 
family  strengthening  workshops.  The 
grantee's  technical  assistance  delivery 
system  and  the  overall  impact  of  the 
project  Eire  being  assessed.  In  FY  1999, 
this  program  would  expand  its  surveys 
and  research  on  effective  practices  and 
assist  in  replication  of  identified 
programs. 

This  program  would  be  implemented 
by  the  current  grantee,  the  University  of 
Utah's  DHE.  No  additional  appUcations 
would  be  solicited  in  FY  1999. 

Strengthening  the  Juvenile  Justice 
System 

Balanced  and  Restorative  Justice  Project 
(BARJ) 

OJJDP  has  supported  development 
and  improvement  of  juvenile  restitution 
programs  since  1977.  The  purpose  of  the 
BARJ  project  is  to  enhance  the 
development  of  restitution  programs  as 
part  of  systemwide  juvenile  justice 
improvement  using  balanced  approach 
concepts  and  restorative  justice 
principles.  The  BARJ  program  model 
was  first  described  in  a  1994  OJJDP 
Program  Summary,  Balanced  and 
Restorative  Justice,  which  became  a 
reference  source  for  BARJ  training.  The 
BARJ  project  has  provided  intensive 
training,  technical  assistance,  and 
guideline  materials  to  three  selected 
sites  (Allegheny  County,  Pennsylvania; 
Dakota  County,  Minnesota;  and  West 
Palm  Beach  County,  Florida),  which 
have  been  implementing  major  systemic 
change  in  accordance  with  the  BARJ 
model.  The  BARJ  Project  also  offers 
technical  assistance  and  training  to 
other  jurisdictions  nationwide. 

This  project  would  be  implemented 
by  the  current  grantee,  Florida  Atlantic 
University.  No  additional  applications 
would  be  sohcited  in  FY  1999. 

Blueprints  for  Violence  Prevention: 
Training  and  Technical  Assistance 

OJJDP  will  continue  to  fund  an  FY 
1998  cooperative  agreement  with  the 
Center  for  the  Study  and  Prevention  of 
Violence  (CSPV)  at  the  University  of 
Colorado.  Under  this  grant,  CSPV 
provides  intensive  training  and 
technical  assistance  to  community 
organizations  and  units  of  local 


government  to  replicate  10  "Blueprint" 
model  programs.  These  are  programs 
that  CSPV  identified  as  meeting  a 
rigorous  scientific  standard  of  proven 
program  effectiveness  and  replicability 
for  reducing  adolescent  violence,  crime, 
and  substance  abuse.  CSPV  will  help 
communities  determine  the  feasibility  of 
program  development  and  also  monitor 
and  assist  in  the  replication  of  these 
Blueprint  programs  for  2  years. 

This  project  will  be  implemented  by 
the  current  grantee,  CSPV.  No 
additional  applications  will  be  solicited 
in  FY  1999. 

Building  Blocks  for  Youth 

The  goals  of  this  initiative  are  to 
protect  minority  youth  in  the  justice 
system  and  promote  rational  and 
effective  juvenile  justice  policies.  These 
goals  are  accomplished  by  the  following 
components:  (1)  Conducting  research  on 
issues  such  as  the  impact  on  minority 
youth  of  new  State  laws  and  the 
implications  of  privatization  of  juvenile 
faciUties  by  profit-making  corporations; 
(2)  imdertaking  an  analysis  of 
decisionmaking  in  the  justice  system 
and  development  of  model 
decisionmaking  criteria  that  reduce  or 
eliminate  disproportionate  impact  of  the 
system  on  minority  youth;  (3)  building 
a  constituency  for  change  at  the 
national.  State,  and  local  levels:  and  (4) 
developing  communication  strategies 
for  dissemination  of  information.  A  fifth 
component,  direct  advocacy  for 
minority  youth  is  funded  by  other 
sources,  not  by  OJJDP.  Funding  by 
OJJDP  began  in  FY  1998. 

This  initiative  will  be  implemented 
by  the  current  grantee,  the  Youth  Law 
Center.  No  additional  applications  will 
be  solicited  in  FY  1999. 

Census  of  Juveniles  in  Residential 
Placement 

In  FY  1998,  the  Census  of  Juveniles  in 
Residential  Placement  (CJRP)  replaced 
the  biennial  Census  of  Public  and 
Private  Juvenile  Detention,  Correctional, 
and  Shelter  Facilities,  known  as  the 
Children  in  Custody  census.  CJRP 
collects  detailed  information  on  the 
population  of  juveniles  who  are  in 
juvenile  residential  placement  facilities 
as  a  result  of  contact  with  the  juvenile 
justice  system.  New  methods  developed 
for  CJRP  are  expected  to  produce  more 
accurate,  timely,  and  useful  data  on  the 
juvenile  population,  with  less  reporting 
burden  for  facility  respondents. 

This  program  would  be  implemented 
through  an  existing  interagency 
agreement  with  the  Bureau  of  the 
Census.  No  additional  applications 
would  be  solicited  in  FY  1999. 
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Circles  of  Care 


Program 


In  FY  1998. 1 DJJDP  and  the  Center  for 


Mental  Health 


Services  (CMHS)  entered 


into  an  interagi  sncy  agreement  to  have 


OJJDP  provide 
Care  Program, 


■  jsupport  to  the  Circles  of 
Which  CMHS  had 
developed.  OJJ  DP  transferred  funds  to 
CMHS  to  suppi  )rt  the  funding  of  an 
The  Circles  of  Care 
Program  is  des  gned  to  facilitate  the 
planning  and  implementation  of  a 
continuum  of  oare  for  Native  American 
youth  at  risk  of  mental  health,  substance 
abuse,  and  delinquency  problems. 
CMHS  funded  kine  sHes  in  FY  1998  and 
will  continue  tjiese  sites  in  FY  1999, 
based  on  availability  of  funds  and 
project  perfom  ance.  OJJDP  will  transfer 
additional  fun<  s  in  FY  1999  to  continue 
support  for  this  i  program. 

The  currentl;  i  funded  projects  will 
continue  in  FY  1999.  No  new 
applications  w  11  be  solicited  in  FY 
1999. 

Development  of  the  Comprehensive 
Strategy  for  Sepous,  Violent,  and 
Chronic  fuvenile  Offenders 

OJJDP  has  bqen  providing  support  for 
development  of  its  Comprehensive 
Strategy  for  se\|eral  years.  This  project 
will  complete  ingoing  strategic 
planning  effort^  in  six  States  and 
expand  to  two  Additional  States,  Oregon 
and  Wisconsin^  In  each  State,  up  to  six 
jurisdictions  hive  been  identified  to 
receive  Comprehensive  Strategy 
planning  trainihg  and  technical 
assistance.  OJJIDP  internal  technical 
assistance  capacity  will  be  developed 
during  this  time  to  further  assist  States 
through  training  and  technical 
assistance,  including  States  planning  on 
developing  a  Cbmprehensive  Strategy 
planning  framework.  Implementation 
support  will  b^  developed  and  provided 
to  the  six  State$  and  one  pilot  site 
scheduled  to  complete  Comprehensive 
Strategy  plans  in  1999.  Further 
development  and  updates  of  the  Guide 
for  Implementing  the  Comprehensive 
Strategy  for  Serious,  Violent,  and 
Chronic  Juvenile  Offenders  will  also 
occur  in  FY  1999. 

This  project  will  be  implemented  by 
the  current  grantees,  the  National 
Council  on  Crime  and  Delinquency  and 
Developmental  Research  and  Programs, 
Inc.  No  additianal  applications  will  be 
solicited  in  FY  1999. 


Evaluation  of  tfr 
Based  Aftercaijp 

In  FY  1995, 
awarded  a  grai^ 
on  Crime  and 
perform  a  procfess 
an  outcome  evi  i 


e  Intensive  Community- 
Program 

I DJJDP  competitively 

to  the  National  Council 
I|»elinquency  (NCCD)  to 
evaluation  and  design 
luation  of  the  Intensive 


Community-Based  Aftercare 
Demonstration  and  Technical 
Assistance  program.  In  FY  1998,  the 
project  was  supplemented  and  extended 
for  an  additional  2  years  to  continue  the 
outcome  evaluation.  The  outcome 
evaluation  seeks  to  determine  the  extent 
of  the  differences  between  the  Intensive 
Community-Based  Aftercare  Program 
(LAP)  participants  and  the  "regular" 
parolees,  the  supervision  and  services 
provided  to  both  groups,  and  the  cost- 
effectiveness  of  LAP.  Data  collection  is 
being  accomplished  using  several 
methods  including  searches  of  State 
poUce  records  to  measure  recidivism 
and  analyzing  State  agency  and  juvenile 
court  data  to  estimate  costs. 

This  project  will  be  implemented  by 
the  current  grantee,  NCCD.  No 
additional  applications  will  be  solicited 
in  FY  1999. 

Evaluation  of  Teen  Courts 

This  project,  which  OJJDP  began  in 
FY  1997,  is  measuring  the  effect  of 
handUng  young,  relatively  nonserious 
law  violators  in  teen  courts  rather  than 
in  traditional  juvenile  or  family  courts. 
Researchers  are  collecting  data  on 
several  dimensions  of  program 
outcomes,  including  postprogram 
recidivism,  changes  in  teens' 
perceptions  of  justice,  and  their  ability 
to  make  more  mature  judgements. 
Analyses  of  these  dimensions  will  be 
used  to  compare  youth  handled  in  at 
least  three  separate  teen  court  programs 
with  those  processed  by  the  traditional 
juvenile  justice  system.  In  addition,  the 
study  will  conduct  a  process  evaluation 
of  the  teen  court  programs,  exploring 
legal,  administrative,  and  case 
processing  factors  that  affect  the  ability 
of  the  programs  to  achieve  their  goals. 

This  evaluation  will  be  implemented 
by  the  current  grantee,  the  Urban 
Institute.  No  additional  applications 
will  be  solicited  in  FY  1999. 

Gender-Specific  Programming  for 
Female  Juvenile  Offenders 

Using  a  FY  1995  competitive  OJPP 
grant,  Cook  County  has  built  a  network 
of  support  for  juvenile  female  offenders. 
The  county  has  developed  gender- 
specific  needs,  strengths,  and  risk 
assessments  for  juvenile  female 
offenders;  provided  training  in 
implementing  gender-appropriate 
programming;  and  designed  a  pilot 
program  with  a  community-based 
continuum  of  care  and  a  unique  case 
management  system.  In  FY  1998,  OJJDP 
provided  continuation  funding  to  the 
Cook  County  gender-specific  program 
and  began  providing  funding  to  the 
State  of  Connecticut  to  develop 
specialized  programs  for  girls  fi-om 


prevention  to  detention.  Connecticut's 
objectives  and  activities  also  include 
planning,  implementing,  and 
demonstrating  a  program  that  will 
develop  a  hierarchy  of  sanctions  with 
specific  emphasis  on  females  up  to  age 
18  and  incorporating  systemic  changes. 
The  primary  emphasis  of  the 
Connecticut  program  is  on  the  needs  of 
pregnant  girls  and  those  who  are 
mothers.  Technical  assistance  is  being 
provided  to  both  Cook  County  and  the 
State  of  Connecticut  by  Greene,  Peters, 
and  Associates,  OJJDP's  gender-specific 
training  and  technical  assistance 
grantee. 

The  project  will  be  implemented,  in 
partnership  with  the  Bureau  of  Justice 
Assistance,  by  the  cxxrrent  grantee,  the 
Cook  County  Bureau  of  Public  Safety 
and  Judicial  Coordination,  and  by  the 
State  of  Connecticut's  Office  of 
Alternative  Sanctions.  No  additional 
applications  will  be  solicited  in  FY 
1999. 

Intensive  Community-Based  Aftercare 
Demonstration  and  Technical 
Assistance  Program 

This  initiative  supports 
implementation,  training  and  technical 
assistance,  and  an  independent 
evaluation  of  an  intensive  commimity- 
based  aftercare  model  in  three 
competitively  selected  demonstration 
sites.  The  overall  goal  of  the  intensive 
aftercare  model  is  to  identify  and  assist 
high-risk  juvenile  offenders  to  make  a 
gradual  transition  from  secure 
confinement  back  into  the  commimity. 
The  Intensive  Aftercare  Program  (lAP) 
model  has  three  distinct,  yet 
overlapping  segments:  (1)  Prerelease 
and  preparatory  planning  activities 
during  incarceration;  (2)  structured 
transitioning  involving  the  participation 
of  institutional  and  aftercare  staffs  both 
prior  to  cuid  following  community 
reentry;  and  (3)  long-term  reintegrative 
activities  to  ensure  adequate  service 
delivery  and  the  required  level  of  social 
control.  The  grantee  provides 
continuing  training  and  technical 
assistance  to  administrators,  managers, 
and  line  staff  at  the  intensive 
community-based  aftercare  sites.  The 
grant  was  competitively  awarded  in  FY 
1995 

The  lAP  project  would  be 
implemented  by  the  current  grantee,  the 
Johns  Hopkins  University.  No 
additional  applications  would  be 
solicited  in  FY  1999. 

Intensive  Treatment  Family  Programs 
(ITF) 

The  purpose  of  KidsPeace  is  to 
provide  individualized  foster  care  (IFC) 
to  seriously  disturbed  children  and 
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adolescents  in  a  therapeutic  family 
setting.  KidsPeace  proposes  to  expand 
their  program  to  additional  sites,  with 
the  assistance  of  OJJDP's  funding,  first 
provided  in  FY  1997.  KidsPeace  has 
established  four  sites  (Union,  New 
Jersey;  Orchard  Park  and  Albany,  New 
York;  and  Muncie,  Indiana).  A  fifth  site 
is  currently  under  development. 

This  project  will  be  implemented  by 
the  current  grantee,  KidsPeace  National 
Centers  for  Kids  in  Crisis  of  North 
America.  No  additional  applications 
will  be  sohcited  in  FY  1999. 

The  Juvenile  Justice  Prosecution  Unit 

Under  an  FY  1996  OJJDP  grant,  the 
American  Prosecutors  Research 
Institute,  the  research  and  technical 
assistance  affiliate  of  the  National 
District  Attorneys  Association, 
established  the  juvenile  Justice 
Prosecution  Unit  (JJPU)  to  promote 
prosecutor  training.  JJPU  holds 
workshops  on  juvenile-related  policy, 
leadership,  and  management  for  chief 
prosecutors  and  juvenile  unit  chiefs  and 
also  provides  prosecutors  with 
background  information  on  juvenile 
justice  issues,  programs,  training,  and 
technical  assistance.  The  project  solicits 
planning  and  other  advisory  input  from 
prosecutors  familiar  with  juvenile 
justice  system  and  prosecutor  needs.  It 
draws  on  the  expertise  of  working 
groups  of  elected  or  appointed 
prosecutors  and  juvenile  imit  chiefs  to 
support  project  staff  in  providing 
technical  assistance,  juvenile  justice- 
related  research,  program  information, 
and  training  to  practitioners  nationwide. 

This  project  would  be  implemented 
by  the  current  grantee,  the  American 
Prosecutors  Research  Institute.  No 
additional  applications  would  be 
sohcited  in  FY  1999. 

Juvenile  Residential  Facility  Census 

As  part  of  a  long-term  relationship 
with  ihe  Bureau  of  the  Census,  OJJDP 
proposes  to  continue  to  fund  the 
development  and  testing  of  a  new 
census  of  juvenile  residential  facilities. 
This  census  would  focus  on  those 
facilities  that  are  authorized  to  hold 
juveniles  based  on  contact  with  the 
juvenile  justice  system.  From  interviews 
with  facility  administrators  and  staff  at 
20  locations,  project  staff  have  produced 
a  detailed  report  discussing  how  best  to 
capture  information  on  education, 
mental  health  and  substance  abuse 
treatment,  health  services,  conditions  of 
custody,  staffing,  and  facility  capacity. 
Project  staff  have  also  drafted  and  tested 
a  questionnaire  based  on  the  interview 
results.  The  questionnaire  will  be 
finalized  in  1999.  The  first  full 


implementaiton  will  take  place  in 
October  2000. 

This  project  would  be  conducted 
through  an  interagency  agreement  with 
the  Bureau  of  the  Census,  Governments 
Division  and  Statistical  Research 
Division.  No  new  applications  would  be 
sohcited  in  FY  1999. 

Juvenile  Sex  Offender  Typology 

In  FY  1998,  OJJDP  competitively 
funded  two  feasibility  studies  in  an 
effort  to  develop  a  juvenile  sex  offender 
typology.  One  study  is  being  conducted 
by  the  University  of  Illinois-Springfield, 
the  other  by  Health  Related  Research. 
Efforts  to  effectively  address  issues 
related  to  juvenile  sex  offenders' 
dangerousness,  the  most  appropriate 
level  of  placement  restrictiveness,  the 
potential  for  rehabilitation,  assessment 
requirements,  and  intervention  needs 
have  been  hampered  by  the  lack  of  an 
empirically  based  system  for  classifying 
this  heterogeneous  population  into 
meaningful  subgroups.  These  initial 
studies  will  determine  specific 
methodologies  best  suited  to  generate  an 
empirically  validated  typology  of  the 
juvenile  sex  offender.  Based  on  the 
results  of  these  initial  studies,  OJJDP 
will  determine  the  feasibility  of 
developing  a  juvenile  sex  offender 
typology  or  the  desirability  of 
continuing  in  the  specific  directions 
suggested  by  Phase  I  of  this  work. 

An  expansion  of  this  work  would  be 
implemented  by  one  or  both  of  the 
current  grantees,  University  of  Illinois- 
Springfield  and  Health  Related 
Research.  No  additional  applications 
would  be  solicited  in  FY  1999. 

Juvenile  Transfers  to  Criminal  Court 
Studies 

This  study  explores  the  impact  of  the 
1994  changes  in  Florida  law  by 
contrasting  transfer  policies  and 
practices  and  sentences  received  for 
1993  with  those  for  1995. 
Postsentencing  recidivism  of  the  400 
transferred  youth  in  1993  will  be 
examined.  Detailed  data  on  the  role  of 
the  offender  in  the  cornmission  of  the 
offense;  the  involvement  of  gangs,  guns, 
and  drugs;  and  prior  offense  histories 
will  be  used  in  analyzing  sentencing 
outcomes  and  postrelease  offending. 
Predictions  will  be  made  on  rearrest  and 
time  to  failure  in  multivariate  models 
with  variables  reflecting  characteristics 
of  offenses,  offenders,  and  offense 
•histories.  Cross-group  recidivism 
analyses  are  planned  to  compare  the 
recidivism  of  youth  transferred  to  adult 
court  with  that  of  those  retained  in  the 
juvenile  justice  system. 

The  project  would  be  implemented  by 
the  current  grantee,  the  Florida  Juvenile 


Justice  Accountability  Board.  No 
additional  apphcations  would  be 
solicited  in  FY  1999. 

Linking  Balanced  and  Restorative 
Justice  and  Adolescents  (LIBRA) 

The  goal  of  this  program  is  to 
continue  development  of  a 
comprehensive,  integrated,  balanced 
and  restorative  system  of  justice  for 
youthful  offenders  that  holds  them 
accountable  to  victims,  protects  the 
community,  builds  offender  skills  and 
competencies,  and  offers  opportunities 
for  positive  connections  to  community 
members.  OJJDP  funding  for  the 
program  began  in  FY  1998.  To  hold 
youth  accountable,  the  project  will 
establish  a  network  of  accountability 
boards.  The  project  will  also  pilot 
Community  Justice  Centers,  which  will 
demonstrate  that  the  community  is  the 
core  of  the  justice  process  and 
recognizes  youth  as  a  vital  part  of  the 
community. 

This  program  will  be  implemented  by 
the  current  grantee,  the  Vermont 
Department  of  Social  and  Rehabilitation 
Services.  No  additional  applications 
will  be  solicited  in  FY  1999. 

National  Academy  of  Sciences  Study  of 
Juvenile  Justice 

\n  FY  1997.  OJJDP  initiated  support 
for  a  2-year  study  by  the  National 
Academy  of  Sciences  to  draw  upon 
expertise  from  relevant  disciplines  in 
the  scientific  and  practitioner 
communities  to  develop  a  synthesis  of 
the  relevant  scientific  research  and 
expert  opinion  regarding  the  prevention, 
treatment,  and  control  of  juvenile  crime. 
Following  an  examination  of  empirical 
and  clinical  research  relevant  to  the 
origin  of  and  pathways  to  youth 
violence  and  justice  system  treatment  of 
juveniles,  the  review  will  be 
supplemented  by  two  workshops  and 
site  visits  to  selected  programs.  These 
activities  will  help  to  identify  (1)  the 
elements  of  settings,  with  a  particular 
emphasis  on  family  and  school,  that 
inhibit  or  contribute  to  the  ways  in 
which  serious  delinquency  develops;  (2) 
juvenile  and  criminal  justice  system 
concerns  regarding  the  shifts  in  youth 
crime  prevention  and  control  policies; 
and  (3)  juvenile  violence  and  policing 
practices  in  public  and  federally 
assisted  housing.  The  study  will 
identify  key  elements  of  current  efforts 
and  policies  that  appear  to  either 
contribute  to  or  inhibit  the  development 
of  effective  interventions  and  control 
mechanisms  for  youth  violence  and 
delinquency.  The  project  is  also  being 
supported  by  the  U.S.  Department  of 
Education. 
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This  prograin  will  be  implemented  by 
the  current  grantee,  the  National 
Academy  of  Sciences.  No  additional 
applications  *ill  be  solicited  in  FY 
1999. 

National  Juve  nile  Justice  Program 
Directory 

In  FY  1995,  OJJDP  initiated 
development  of  this  program  directory. 
To  conduct  it!  statistical  functions. 
OJJDP  must  n  aintain  a  current  and 
accurate  list  c  f  all  entities  surveyed 
either  in  the  \  arious  censuses  or  in 
surveys.  This  list  currently  entails  a 
complete  list  pf  juvenile  residential 
facilities  and  b  list  of  juvenile  probation 
offices.  As  OjtoP  expands  its  statistical 
work,  it  will  need  to  expand  this  listing 
as  well.  The  list  needs  to  contain 
contact  infontiation  for  the  various 
facilities  or  agencies  and  appropriate 
information  for  sampling. 

This  projeci  would  be  conducted 
through  an  interagency  agreement  with 
the  Bureau  of!  the  Census.  Governments 
Division.  No  Additional  applications 
would  be  solicited  in  FY  1999. 

The  NationallLongitudinal  Survey  of 
Youth  97 

OJJDP  proposes  to  continue 
supporting  the  second  round  of  data 
collection  unper  the  National 
Longitudinal  jSurvey  of  Youth  97 
(NLSY97)  thraugh  an  interagency 
agreement  wi  \h  the  Bureau  of  Labor 
Statistics  (BL  5).  OJJDP  funding  began  in 
FY  1997.  NL3Y97  is  studying  school-to- 
work  transition  in  a  nationally 
representativi !  sample  of  8,700  youth 
ages  12  to  16  years  old.  BLS  is  also 
collecting  dala  on  the  involvement  of 
these  youth  ii  i  antisocial  and  other 
behavior  that  may  affect  their  transition 
to  productive  work  careers.  This  survey 
provides  information  about  risk  and 
protective  fac  tors  related  to  the 
initiation,  persistence,  and  desistance  of 
delinquent  ai  id  criminal  behavior  and 
provides  an  c  pportunity  to  determine 
the  generaliziibility  of  findings  from 
OJJDP's  Prog]  am  of  Research  on  the 
Causes  and  C  orrelates  of  Delinquency 
and  other  longitudinal  studies  across  a 
nationally  representative  population  of 
youth.  j 

The  program  would  be  implemented 
by  the  BLS  upder  an  interagency 
agreement.  >Jo  additional  applications 
would  be  solicited  in  FY  1999. 


Based  Standards  for 
and  Detention 


Performance 
Juvenile  Con\pction 
Facilities 

This  progr  im.  which  began  with  a 
competitive  i  DJJDP  cooperative 
agreement  a\  rarded  in  FY  1995.  is  in  its 
third  phase.  k)als  for  this  phase  are  to 


(1)  introduce  concepts,  tools,  and 
principles  of  performance-based 
standards  and  accountability  in  25  to  30 
facilities  nationwide;  (2)  complete  the 
collection  of  baseline  measures  of 
performance  on  22  standards  covering 
six  critical  areas  of  facility  operations  in 
all  participating  facilities  using  uniform 
data  collection  instruments  and 
protocols;  (3)  assist  the  management 
team  in  developing  appropriate 
strategies  to  respond  to  problem  areas 
based  on  the  performance  data;  (4) 
facilitate  access  to  OJJDP/OJP  resources 
for  training  and  technical  assistance  and 
related  support  services  needed  to  carry 
out  the  facility  improvement  plan;  (5) 
monitor  results  of  interventions  through 
reassessment  and  analysis  of  progress; 
and  (6)  refine  the  measurement 
processes  and  build  database 
performance  benchmarks. 

This  program  will  be  implemented  by 
the  current  grantee.  Council  of  Juvenile 
Correctional  Administrators.  No 
additional  applications  will  be  solicited 
in  FY  1999. 

Quantum  Opportunities  Program  (QPP) 
Evaluation 

OJJDP  proposes  to  continue  funding 
an  impact  evaluation  of  the  Quantum 
Opportimities  Program  (QOP)  through 
an  interagency  fund  transfer  to  the  U.S. 
Department  of  Labor  (DOL).  OJJDP 
began  funding  this  evaluation  in  FY 
1997.  QOP,  designed  by  the  Ford 
Foundation  and  Opportimities 
Industrialization  Centers  of  America,  is 
a  career  enrichment  program  using  a 
model  providing  basic  education, 
personal  and  cultural  development, 
community  service,  and  mentoring.  The 
evaluation  will  determine  whether  QOP 
reduces  the  likelihood  that  inner-city 
youth  at  educational  risk  will  enter  the 
criminal  or  juvenile  justice  system. 
Outcomes  to  be  examined  include 
academic  achievement  in  high  school; 
misbehavior  in  school;  self-esteem  and 
sense  of  control  over  one's  life; 
educational  and  career  goals;  and 
personal  decisions  such  as  teenage 
parenthood,  substance  abuse,  and 
criminal  activity.  Data  on  criminal 
activity  Eire  being  collected  from 
individual  student  interviews. 

This  program  would  be  implemented 
through  an  interagency  agreement  with 
the  U.S.  Department  of  Labor.  No 
additional  applications  would  be 
sohcited  in  FY  1999. 

Survey  of  Juvenile  Probation 

OJJDP  proposes  to  continue  to  support 
development  of  a  survey  of  juvenile 
probation  offices  in  an  effort  to 
determine  the  number  of  juveniles 
under  some  form  of  community 


supervision.  The  exact  nature  and 
extent  of  this  survey  depends  greatly  on 
the  results  of  various  development 
efforts  OJJDP  is  pursuing  currently.  This 
project  would  fund  the  Bureau  of  the 
Census  to  establish  standard  procedures 
for  the  implementation  of  this  survey. 
Funding  for  this  project  began  in  FY 
1996. 

This  project  would  be  conducted 
through  an  interagency  agreement  with 
the  Biueau  of  the  Census,  Govenmients 
Division.  No  new  applications  would  be 
solicited  in  FY  1999. 

Technical  Assistance  to  Juvenile 
Corrections  and  Detention  (The  James  E. 
Gould  Memorial  Program) 

The  primary  purpose  of  this  program 
is  to  provide  specialized  technical 
assistance  to  juvenile  corrections, 
detention,  and  community  residential 
service  providers.  The  grantee  also 
plans  and  convenes  an  annual  Juvenile 
Corrections  and  Detention  Forum, 
which  provides  an  opportunity  for 
juvenile  corrections  and  detention 
leaders  to  meet  and  discuss  issues, 
problems,  and  solutions  to  emerging 
corrections  and  detention  problems.  The 
grantee  also  provides  workshops  and 
conferences  on  current  and  emerging 
national  issues  in  the  field  of  juvenile 
corrections  and  detention,  conducts 
surveys,  and  offers  technical  assistance 
through  dociunent  dissemination.  OJJDP 
proposes  to  continue  this  program, 
which  began  in  FY  1995  under 
competitive  grant  for  a  3-year  period. 

The  project  would  be  implemented  by 
the  current  grantee,  the  American 
Correctional  Association.  No  additional 
applications  would  be  solicited  in  FY 
1999. 

Technical  Assistance  to  Native 
Americans 

The  goal  of  this  program  is  to  build 
the  capacity  of  the  Gila  River  Indian 
community,  the  Pueblo  of  Jemez,  the 
Navajo  Nation,  the  Red  Band  of 
Chippewa  Indians,  other  Native 
American  and  Alaskan  Native 
commimities,  and  urban  jurisdictions 
where  tribal  people  reside  to  address 
Indian  youth  crime,  delinquency, 
violence  and  victimization.  Project 
funds  support  the  development  of 
comprehensive,  systemwide  responses 
to  these  problems  in  tribal  conununities. 
In  FY  1999,  OJJDP  will  continue  to 
provide  technical  assistance  to  Native 
Americans  to  enable  tribes  to  further 
develop  alternatives  to  detention, 
specifically  targeting  juveniles  who  are 
first  or  nonviolent  offenders;  design 
guidebooks  for  the  tribal  peacemalking 
process  to  be  used  in  addressing 
juvenile  delinquency  issues  that  are 
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reported  to  Family  District  Court 
systems;  design  and  implement  juvenile 
justice  needs  assessments  to  assist  tribes 
in  responding  to  juvenile  detention  and 
alternatives  to  detention  needs;  develop 
protocols  to  implement  State  Children's 
Code  provisions  that  affect  Native 
American  Children;  and  establish 
sustainable,  comprehensive  community- 
based  planning  processes  that  focus  on 
the  needs  of  tribal  youth.  In  FY  1997, 
American  Indian  Development 
Associates  (AIDA)  was  selected  to 
implement  OJJDP's  national  technical 
assistance  program  for  tribes  and  urban 
tribal  programs  across  the  country  for  a 
3-year  period. 

This  program  will  be  implemented  by 
the  current  grantee,  the  American 
Indian  Development  Associates.  No 
additional  applications  vfill  be  solicited 
in  FY  1999. 

TeenSupreme  Career  Preparation 
Initiative 

In  FY  1998,  OJJDP,  in  partnership 
with  the  U.S.  Department  of  Labor's 
(E)OL's)  Employment  and  Training 
Administration,  provided  funding 
support  to  the  Boys  &  Girls  Clubs  of 
America  for  demonstration  and 
evaluation  of  the  TeenSupreme  Career 
Preparation  Initiative.  This  initiative 
provides  employment  training  and  other 
related  services  to  at-risk  youth  through 
local  Boys  &  Girls  Clubs  with 
TeenSupreme  Centers.  In  FY  1998,  DOL 
funds  supported  program  staffing  in  the 
existing  41  TeenSupreme  Centers, 
provided  intensive  training  and 
technical  assistance  to  each  site,  and 
provided  administrative  and  staffing 
support  to  this  program  from  the 
national  office.  OJJDP  funds  supported 
the  evaluation  component  of  the 
program,  which  is  to  be  implemented  by 
an  independent  evaluator. 

This  jointly  funded  Department  of 
Labor  and  OJJDP  initiative  will  be 
implemented  by  the  Boys  &  Girls  Clubs 
of  America.  No  additional  applications 
vdll  be  sohcited  in  FY  1999. 

Training  and  Technical  Assistance  for 
National  Innovations  To  Reduce 
Disproportionate  Minority  Confinement 
(The  Deborah  Ann  Wysinger  Memorial 
Program) 

In  FY  1997,  recognizing  the  continued 
need  to  improve  the  ability  of  States  and 
local  jurisdictions  to  address 
disproportionate  confinement  of 
minority  juveniles,  OJJDP  awarded  a 
competitive  grant  to  Cygnus  Corporation 


to  implement  a  3-year  national  training, 
technical  assistance,  and  information 
dissemination  initiative.  Since  the  1988 
reauthorization  of  the  JJDP  Act,  State 
Formula  Grants  program  plans  have 
addressed  disproportionate  minority 
confinement  (DMC).  OJJDP's  DMC 
funding  efforts  have  included  a 
competitive  award  to  demonstrate 
model  approaches  in  five  State  pilot 
sites  (Arizona,  Florida,  Iowa,  North 
Carolina,  and  Oregon)  and  an  award  to 
a  national  contractor  to  provide 
technical  assistance  to  the  pilot  sites 
and  other  States.  In  addition,  OJJDP 
made  funds  available  to  nonpilot  States 
that  had  completed  data  gathering  and 
assessment  to  use  for  innovative  DMC 
projects. 

This  project  will  be  implemented  by 
the  current  grantee,  Cygnus  Corporation, 
Inc.  No  additional  applications  will  be 
sohcited  in  FY  1999. 

Training  and  Technical  Support  for 
State  and  Local  Jurisdictional  Teams  To 
Focus  on  Juvenile  Corrections  and 
Detention  Overcrowding 

Through  systemic  change  within  local 
juvenile  detention  systems  or  statewide 
juvenile  corrections  systems,  this 
project  seeks  to  reduce  overcrowding  in 
facilities  where  juveniles  are  held. 
Competitively  awarded  in  FY  1994  to 
the  National  Juvenile  Detention 
Association  (NJDA),  in  partnership  with 
the  San  Francisco  Youth  Law  Center, 
the  project  provides  training  and 
technical  assistance  materials  for  use  by 
State  and  local  jurisdictional  teams. 
NJDA  selected  three  jurisdictions 
(Camden,  New  Jersey;  Oklahoma  City, 
Oklahoma;  and  the  Rhode  Island 
Juvenile  Corrections  System)  for  onsite 
development,  implementation,  and 
testing  of  procedures  to  reduce 
crowding.  Of  the  original  sites  selected, 
Oklahoma  City  has  completed  its  work. 
The  grantee  is  exploring  additional  sites 
for  comprehensive  training  and 
technical  assistance  in  FY  1999. 

This  project  will  be  implemented  by 
the  current  grantee,  the  National 
Juvenile  Detention  Association.  No 
additional  apphcations  will  be  solicited 
in  FY  1999. 

Child  Abuse  and  Neglect  and 
Dependency  Courts 

National  Evaluation  of  the  Safe  Kids/ 
Safe  Streets  Program 

OJJDP  will  continue  funding  the  grant 
competitively  awarded  in  FY  1997  to 


Westat,  Inc.,  Rockville,  MD,  for  a 
national  evaluation  to  document  and 
expUcate  the  process  of  community 
mobilization,  planning,  and 
collaboration  that  has  taken  place  before 
and  during  the  Safe  Kids/Safe  Streets 
awards;  to  inform  program  staff  of 
performance  levels  on  an  ongoing  basis; 
and  to  determine  the  effectiveness  of  the 
implemented  programs  in  achieving  the 
goals  of  the  Safe  Kids/Safe  Streets 
program.  The  initial  18-month  grant 
began  a  process  evaluation  and 
determined  the  feasibility  of  an  impact 
evaluation. 

This  evaluation  will  be  implemented 
by  the  current  grantee,  Westat,  Inc.  No 
additional  applications  will  be  solicited 
in  FY  1999. 

Safe  Kids/Safe  Streets:  Community 
Approaches  to  Reducing  Abuse  and 
Neglect  and  Preventing  Delinquency 

This  5V2  year  demonstration  program 
is  designed  to  foster  coordinated 
conmiunity  responses  to  child  abuse 
and  neglect.  Several  components  of  the 
Office  of  Justice  Programs  joined  in  FY 
1996  to  develop  this  coordinated 
program  response  to  break  the  cycle  of 
early  childhood  victimization  and  later 
criminality  and  to  reduce  child  abuse 
and  neglect  and  resulting  child 
fatalities.  OJJDP  awarded  competitive 
cooperative  agreements  in  FY  1997  to 
five  sites  (National  Children's  Advocacy 
Center,  Huntsville,  Alabama;  the  Sault 
Ste.  Marie  Tribe  of  Chippewa  Indians, 
Sault  Ste.  Marie,  Michigan;  Heart  of 
America  United  Way,  Kansas  City, 
Missouri;  Toledo  Hospital  Children's 
Medical  Center,  Toledo,  Ohio;  and  the 
Community  Network  for  Children, 
Youth  and  Family  Services,  Chittenden 
County,  Vermont).  Funds  were  provided 
by  OJJDP,  the  Executive  Office  for  Weed 
and  Seed,  and  the  Violence  Against 
Women  Grants  Office. 

In  FY  1999,  continuation  awards  will 
be  made  to  each  of  the  current 
demonstration  sites.  No  additional 
apphcations  will  be  solicited  in  FY 
1999. 

Dated:  January  27, 1999. 
Shay  Bilchik, 

Administrator,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 
(FR  Doc.  99-2326  Filed  1-29-99;  8:45  ami 
BILUNG  CODE  4410-18-P 
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UARY  1, 


AGRICULTURE 
DEPARTMENT 

Animal  and  Pl«nt  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Tuberculosis  In  cervids — 
Identification  requirements; 

published  12-31-98 
Identification  requirements; 
correction;  published  1- 
21-99      j 

aqriculturb 
department! 

Commodity  CrMit 
Corporation 

Loan  and  purchase  programs: 
Tobacco;  importer 
assessments;  published  1- 
19-99  j 

agricultur^ 
department 

Grain  Inspection,  Packers 
and  Stockyard^ 
Administration 

Fees: 
Official  inspe^ion  and 
weighing  services; 
published  12-23-98 

AGRICULTURi 

departmentI 

Rural  Utilities  Service 

Program  regulations: 
Materials  and  constructior>— 

Electric  overtiead 
distribution  lines; 
specification  and 
drawings  for  24.9/14.4 
kV  line  oonstruction; 
published  12-31-98 

AGRICULTURE 
DEPARTMENlj 

Aerial  photogra^ic 
reproduction);  fee  schedule; 
published  1-^2-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 

delegations: 

Washington;  published  12-1- 
98 
Air  quality  implementation 

plans;  approval  and 

promulgation  various 

States: 


Pennsylvania;  published  12- 
3-98 

GENERAL  SERVICES 
ADMINISTRATION 

Acquisition  regulations: 
Federal  Supply  Service 
multiple  award  schedule 
contracts;  streamlining 
administration  arxj 
clarifying  marking 
requirements;  published  2- 
1-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  additives: 
Polymers — 
Nylon  MXD-6  resins; 
put)lished  2-1-99 
Medical  devices: 
Humanitarian  use  devices; 
published  11-3-98 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 
Aliens — 
Temporary  protected 
statijs;  empkDyment 
authorization  fee 
requirements,  etc.; 
published  2-1-99 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Healtti  Administration 

Safety  and  health  standards, 
etc.: 

Permit-required  confined 
spaces;  published  12-1-98 
Correction;  published  1-4- 
99 

PENSION  BENEFIT 
GUARANTY  CORPORATION 

Single-employer  plans: 
Allocation  of  assets — 
Interest  assumptions  for 
valuing  benefits; 
published  1-15-99 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  adminisb'ation: 
Indebted  government 
employees;  collection  by 
offset;  putHished  12-31-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Robinson  Helicopter  Co.; 

published  1-15-99 
Sikorsky;  published  1-15-99 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Fuel  economy  standards: 


Dual  fueled  electiic 
passenger  automobiles; 
minimum  driving  range; 
published  12-1-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportatwn  and  importation  of 
animals  and  animal 
products: 

Poultry  carcasses  from 
regions  wfiere  exotic 
Newcastie  disease  exists; 
comments  due  by  2-8-99; 
published  12-9-98 
Plant-related  quarantine, 
foreign: 

Fruits  and  vegetat>les; 
importation — 
Grapefruit,  lemons,  and 
oranges  from  Argentina; 
comments  due  by  2-11- 
99;  published  12-4-98 
Grapefruit,  lemons,  and 
oranges  from  Argentina; 
comments  due  by  2-11- 
99;  published  10-16-98 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

Food  distribution  programs: 
Indian  households  in 
Oklahoma;  waiver 
authority;  comments  due 
by  2-8-99;  published  1-8- 
99 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Telecommunications  standards 
and  specifications: 
Materials,  equipment,  and 
construction- 
Central  office  equipment 
corrtract  (not  including 
installation)  (RUS  Form 
545);  comnnents  due  by 
2-9-99;  published  12-11- 
98 
COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administiation 
regulations: 
Specially  designated 
terrorists  arxj  foreign 
terrorist  organizations; 
exports  and  reexports; 
foreign  policy  controls; 
comments  due  by  2-8-99; 
published  1-8-99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
managennent: 


Alaska:  fisheries  of 
Exclusive  Economic 
Zone — 

Pollock  catcher/ 
processors;  observer 
and  inseason 
management 
requirements;  comments 
due  by  2-8-99; 
published  1-22-99 
Atlantic  coastal  fisheries- 
Atlantic  lobster;  comments 
due  by  2-10-99; 
published  1-15-99 
Magnuson-Stevens  Act 
provisions — 
Pacific  Coast  groundfish 
fishery  specifications 
and  management 
measures,  etc.; 
comnnents  due  by  2-8- 
99;  published  1-8-99 
Pacific  Coast  groundfish 
fishery  specifications 
and  management 
measures,  etc.; 
comments  due  by  2-8- 
99;  published  2-2-99 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  2-8- 
99;  published  1-8-99 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Voluntary  consensus 
standards  use  (OMB 
Circular  A-1 1 9);  comments 
due  by  2-8-99;  put}lished 
12-10-98 
Personnel: 
Former  operatives 
incarcerated  by 
Democratic  Republic  of 
Vietnam;  compensation; 
comments  due  by  2-8-99; 
published  12-10-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Acquisition  regulations: 
Confactor  proposal 
evaluations;  comments 
due  by  2-8-99;  published 
12-9-98 
Air  pollutants,  hazardous; 
national  emission  starxjards: 
Amino/phenolic  resins; 
comments  due  by  2-12- 
99;  published  12-14-98 
Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Syntfietic  organic  chemk:al 
manufacturing  industry 
wastewater;  volatile 
organic  compounds; 
comments  due  by  2-8-99; 
published  12-9-98 
Air  quality  implementation 
plans;  approval  and 
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promulgation;  various 
States: 

California;  comments  due  by 
2-10-99;  published  1-11- 
99 
Florida;  comments  due  by 
2-8-99;  published  1-7-99 
Consolidated  Federal  air  rule: 
Synthetic  organic  chemical 
manufacturing  industry; 
comments  due  by  2-10- 
99;  published  1-14-99 
Drinking  water: 
National  primary  drinking 
water  regulations — 
Small  public  water 
systems;  unregulated 
contaminant  monitoring 
requirements; 
suspension;  comments 
due  by  2-8-99; 
published  1-8-99 
Small  public  water 
systems;  unregulated 
contaminant  monitoring 
requirements; 
suspension;  comments 
due  by  2-8-99; 
published  1-8-99 
Hazardous  waste  program 
authorizations: 
Utah;  comments  due  by  2- 
12-99;  published  1-13-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  comrrxxiities: 
Cytokinins,  etc.;  comments 
due  by  2-8-99;  published 
1-8-99 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 
Industrial  laundries; 
comments  due  by  2-8-99; 
published  12-23-98 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Loan  polcies  and 
operations — 
Chartered  territories; 
comments  due  by  2-8- 
99;  published  11-9-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  tat>le  of 
assignments: 
Massachusetts;  comments 

due  by  2-8-99;  published 

12-28-98 
Montana;  comments  due  by 

2-8-99;  published  12-28- 

98 
New  York;  comments  due 

by  2-9-99;  published  12- 

11-98 
North  Dakota;  comments 

due  by  2-8-99;  published 

12-28-98 
Texas;  comments  due  by  2- 

8-99;  published  12-28-98 


Utah;  comnDents  due  by  2- 
9-99;  published  12-11-98 

Wiscor«in;  comments  due 
by  2-8-99;  published  12- 
28-98 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  t)ank 
system: 

Collateral  eligible  to  secure 
Federal  honne  loan  bank 
advances;  comments  due 
by  2-8-99;  published  12-8- 
98 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan: 
Miscellaneous  regulations; 
acceptat>le  power  of 
attorney  requirements; 
comments  due  by  2-12- 
99;  published  12-14-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisitk}n  Regulation 
(FAR): 

Voluntary  consensus 
standards  use  (0MB 
Circular  A-119);  comments 
due  by  2-8-99;  published 
12-10-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs  and  biological 
products: 

Medical  imaging  drugs  and 
t>iologk:s,  development; 
industry  guidance; 
comments  due  by  2-12- 
99;  published  1-5-99 
Human  drugs,  medical 
devk:es,  and  biological 
products: 

Human  cellular  and  tissue- 
based  products 
manufacturers; 
establishment  registration 
and  listing;  comments  due 
by  2-8-99;  published  12- 
10-98 
Unapproved  or  violative 
products  imported  for  further 
processing  or  incorporation 
and  subsequent  export; 
reporting  and  recordkeeping 
requirements;  comments 
due  by  2-8-99;  published 
11-24-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medk^are  and  medk:aid 

programs: 

Civil  money  penalties, 
assessments,  exclusions, 
and  related  appeals 
procedures;  comments 


due  by  2-12-99;  published 
12-14-98 

HEALTH  AND  HUIMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Services 
Department 

Medicare  and  State  health 

care  programs: 

Safe  hartx>r  provisions  and 
special  fraud  alerts 
development;  comments 
due  by  2-8-99;  published 
12-10-98 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
Bonneville  cutthroat  trout; 
comments  due  by  2-12- 
99;  published  1-13-99 

INTERIOR  DEPARTMENT 

Wild  and  scenk;  rivers; 
comments  due  by  2-8-99; 
put>lished  12-9-98 

INTERIOR  DEPARTMENT 
National  Park  Service 
Land  and  water  conservation 
fund  program.  State 
assistance;  post-completion 
compliance  responsit>ilities; 
modification;  comments  due 
by  2-8-99;  published  12-8- 
98 

INTERNATIONAL 
DEVELOPMENT 
COOPERATION  AGENCY 

Overseas  Private  Investment 
Corporation 

Administrative  provisions: 
Legal  proceedings; 
production  of  nonput)lic 
records  and  testimony  of 
OPIC  employees; 
comments  due  by  2-8-99; 
published  12-10-98 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

lmmigratk>n: 

Health  care  wori<ers;  interim 
procedures;  comments 
due  by  2-11-99;  putHished 
10-14-98 

LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 
Employee  Retirement  Income 
Security  Act: 
Annual  reporting  and 
disclosure  requirements; 
comments  due  by  2-8-99; 
published  12-10-98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
V  (FAR): 


Voluntary  consensus 
standards  use  (OMB 
Circular  A-119);  comments 
due  by  2-8-99;  published 
12-10-98 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 
Great  Lakes  pilotage 
regulations: 

Meeting;  comments  due  t>y 
2-12-99;  published  1-11- 
99 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc.: 
High  density  airports;  takeoff 

and  landing  slots, 

allocation;  comments  due 

by  2-11-99;  published  1- 

12-99 
Airworthir>ess  directives: 
Airbus;  comnrients  due  by  2- 

8-99;  published  1-8-99 
Aircraft  Belts,  Inc.; 

comments  due  by  2-8-99; 

putJiished  12-9-98 
Alexander  Schleicher 

Segelflugzeugbau; 

comments  due  by  2-11- 

99;  published  1-5-99 
AlliedSignal,  IrK.;  comnnents 

due  by  2-12-99;  put)lished 

12-14-98 
Boeing;  comments  due  by 

2-8-99;  published  12-9-98 
Breeze  Eastern  Aerospace; 

comments  due  by  2-12- 

99;  published  12-14-98 
British  Aerospace; 

comments  due  by  2-12- 

99;  published  12-31-98 
CFE  Co.;  comments  due  t)y 

2-12-99;  published  12-14- 

98 
McDonnell  Douglas; 

comments  due  by  2-8-99; 

published  12-10-98 
S.N.  CENTRAIR;  comments 

due  by  2-11-99;  published 

1-5-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Highwray 
Administration 

Motor  earner  safety  standards: 
Waivers,  exemptions,  and 
pilot  programs;  rules  and 
procedures;  comments 
due  by  2-8-99;  published 
12-^98 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehcle  safety 
standards: 


IV 
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Lamps,  reflective  devices, 
and  associated 
equipment-t- 

Headlighting;  comments 
due  by  3-10-99; 
publishe<l  11-12-98 

Occupant  cr^sh  protection- 
Air  tsag  depowering; 
perlonnance  standard 
changed;  corection; 
comments  due  by  2-11- 
99;  put)i)5hed  12-28-98 


TRANSPORTATION 
DEPARTMENT      • 

Research  and  Special 
Programs  Administration 

Ha2ardous  materials: 

Hazardous  liquid 
transportation — 

Liquefied  compressed 
gases;  continued 
manufacture  of  MC331 
cargo  tanks;  comments 


due  by  2-11-99; 
published  1-12-99 

Hazardous  materials  safety 
rulemaking  and  program 
procedures;  revision  and 
clarification;  comments 
due  by  2-9-99;  published 
12-11-98 

TREASURY  DEPART1MENT 

Internal  Revenue  Service 

Income  taxes: 


Consolid   ad  retum 

regulations — 

Consolidated  groups; 
overall  foreign  losses 
and  separate  limitation 
k)sses;  cross-reference; 
comments  due  by  2-10- 
99;  published  12-29-98 

TREASURY  DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  2-8-99; 
published  1-8-99 


\ 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  arxj  whicti  is  now  a\iai\abie  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sectkins 

Affected),  which  is  revised  rrwnthly. 

The  CFR  is  availat)le  free  orvline  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 
$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  ttie  Superintendent  of  Documents,  Attn;  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  morwy  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250. 

THto                                  Stock  Number  Pr1c«       Reviston  Date 

1,  2  (2  Reserved) (869-034-K)000)-t) 5.00     » Jan.  I,  1998 

3  (1997  Compilation 
and  Parts  100  and 
101) (869-03*-00002-^ 19.00      « Jan.  1 


4  (869-034-00003-7) .. 

5  Parts: 

1-699  (869-034-00004-5)  .. 

700-1 199 (869-034-00005-3)  .. 

1200-End,  6  (6 
Reserved) (869-034-00006-1) .. 

7  Parts: 

1-26  (869-034-00007-0)  .. 

27-52  (869-034-00008-8)  .. 

53-209 (86W)34^X)009-«)  .. 

210-299 (869-034-00010-0)  .. 

300-399 (869-034-00011-8)  .. 

400-699 (869-034-000 12-6)  .. 

70O-899 (869-034-00013-4)  .. 

900-999 (869-034-00014-2)  .. 

1000-1 199  (869-034-00015-1)  .. 

1200-1599  (869-034-00016-9) 34.00 


7«)      *Jan.  1 


35.00 
26.00 

39.00 

24.00 
30.00 
20.00 
44.00 
24.00 
33.00 
30.00 
39.00 
44.00 


1600-1899  (869-034-00017-7) 

1900-1939  (869-034-00018-5) 

1940-1949  (869-034-00019-3) 

1950-1999 (869-034-00020-7) 

2000-End (869-034-00021-5) 


58.00 
18.00 
33.00 
40.00 
24.00 


8 (869-034-00022-3) 33.00 

9  Parts: 

1-199  (869-034-00023-1)  .. 

20O-€nd  (869-034-00024-0)  .. 


40.00 
33.00 

39.00 
32.00 
31.00 
43.00 


Jan.  1 
Jan.  1 

Jon.  1 

Jon.  1 
Jon.  1 
Jan.  1 
Jon.  1 
Jan.  1 
Jon.  1 
Jan.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jan.  1 
Jan.  1 
Jon.  1 
Jon.  1 

Jon.  1 


Jon.  1 
Jon.  1 


Jon.  1 
Jon.  1 
Jon.  1 
Jan.  1 


10  Parts: 

0-50  (869-034-00025-8)  .. 

51-199 (869-034-00026-6)  .. 

200^99 (869-034-00027-4)  .. 

500-€nd (869-034-00028-2)  .. 

11 (869-034-00029-1) 19.00        Jan.  1 

12  Parts: 

1-199  (869-034-00030-4) 17.00  Jon.  1 

200-219 (869-034-00031-2) 21.00  Jan.  1 

220-299 (869-034-00032-1) 39.00  Jan.  1 

300^99 (869-034-00033-9) 23.00  Jan.  1 

500-599 (869-034-00034-7) 24.00  Jan.  1 

600-£nd  (869-034-O0035-5) 44.00  Jan.  1 

13  (869-034-00036-3) 23.00        Jan.  1 


1998 
1998 

1998 
1998 

1998 


1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 

1998 

1998 
1998 

1998 
1998 
1998 
1998 

1998 


1998 
1998 
1998 
1998 
1998 
1998 

1998 


Stock  Number 

14  Parts: 

1-59  (869-034-00037-1) 

60-139 (869-034-00038-0) 

140-199 (869-034-00039-8) 

200-1199 (869-034-00040-1) 

1200-End (869-034-00041-0) 

15  Parts: 

0-299  (869-034-00042-8) 

300-799 „....  (869-034-00043-6) 

800-End  (869^)34-00044-4) 

16  Parts: 

0-999  (869-O34-O0045-2) 

1000-End (869-034-00046-1) 

17  Parts: 

1-199  (869-034-00048-7) 

200-239 (869-034-00049-5) 

240-€nd  (869-034-00050-9) 

16  Parts: 

1-399 (869-O34-O0051-7) 

400-€nd  (869-034-00052-5) 

19  Parts: 

1-140  (869-034-00053-3) 

141-199 (869-034-00054-1) 

200-€nd  (869-034-00055-0) 

20  Parts: 

1-399  (869-014-00056-8) 

400^99 (869-034-00057-6) 

500-€nd  (869-034-00058-4) 

21  Parts: 

1-99  (869-034-00059-2) 

100-169 (869-034-00060-6) 

170-199 (869-034-00061-4) 

200-299 (869-034-00062-2) 

300-499 (869-034-00063-1) 

500-599 (869-034-00064-9) 

600-799 (869-O34-00O65-7) 

800-1299 (869-034-00066-5) 

1300-£nd (869-034-00067-3) 

22  Parts: 

1-299  (869-034-00068-1) 

300-End  (869-034-00069-0) 


Price       Revlston  Date 


47X)0 
40.00 
16.00 
29.00 
23.00 

22.00 
33.00 
23.00 

30.00 
33.00 

27.00 
32.00 
40.00 

45.00 
13.x 

34.00 
33.00 
15.00 

29,00 
28.00 
44.00 

21.00 
27.00 
28.00 

9.00 
50.00 
28.00 

9.00 
32.00 
12.00 

41.00 
31.00 


Jon.  1 
1 


(869-034-00076-2) 42.00 

26  Parts: 

§§1.0-1-1.60  (869-034-00077-1) 261)0 

§§1.61-1.169 (869-O34-00078-9) 48.00 

§§1.170-1.300 (869-034-O0079-7) 31.00 

§§1.301-1.400 (869-034-00080-1) 23.00 

§§  1.401-1.440 (869-034-00081-9) 39.00 

§§1.441-1.500  (869-034-00082-7)  29.00 

§§1.501-1.640 (869-034-00083-5) 27.00 

§§  1.641-1.850 (869-034-00084-3) 32.00 

§§  1.851-1.907  (869-034-00085-1) 36.00 

§§  1.908-1.1000  (869-034-00086-0) 35.00 

§§1.1001-1.1400  (869-034-00087-8) 38.00 

§§1.1401-£nd  (869-034-00088-6) 51.00 

2-29  (869-034-00089-4) 36.00 

30-39  (869-034-00090-8) 25.00 

40-49  (869-034-00091-6) 16.00 

50-299 (869-034-00092-4) 19.00 

300-499 (869-034-00093-2) 34.00 

500-599 (869-034-00094-1) 10.00 

600-£nd  (869-034-00095-9) 9.00 

27  Parts: 

1-199  


Jon 
Jon.  1 
Jan.  1 
Jon.  1 


Jon.  1 
Jon.  1 
Jon.  1 

Jon.  1 
Jon.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 

Apt.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 


23  (869-034-00070-3) 25.00        Apr.  1 

24  Parts: 

0-199  (869-034-00071-1) 32.00 

20^499 (869-034-O0072-0) 28.00 

500-699 (869-034-00073-8) 17.00 

700-1699 (869-034-00074-6) 45.00 

1700-£nd (869-034-00075-4) 17.00 

25  


Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  I 
Apr.  1 
Apr.  1 
Apr.  I 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 


998 
998 
998 
998 
998 

998 
998 
998 

998 
998 

998 
998 
998 

998 
998 

998 
998 
998 

998 
998 
998 

998 
998 
998 
998 
998 
998 
998 
998 
998 

998 
998 

998 

998 

998 
998 
998 
998 

998 


998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 


,  (869-0>W)0096-7) 49.00   Apr.  1,  1998 


\ 


VI 


TItl* 
200-€nd  . 

28  Parts: 

0-42  

43-end  ... 


29  Parts: 

0-99  

100-499  

500-899  

900-1899  

1900-1910  (§§ 

1910.999)  ... 
1910  (§§1910. 

end)  

1911-1925  

1926 

1927-£fxl 


1900  to 


30  Parts: 

1-199  

200-699  ... 
700-€nd  .. 


31  Parts: 

0-199  

200-End  

32  Parts: 

1-39,  Vol.  I .. 
1-39,  Vol.  II . 
1-39,  Vol.  Ill 

1-190  

191-399  

400-629  

630-699  

700-799  

«00-€nd  

33  Parts: 

1-124  

125-199  

200-tnd  


34  Parts: 

1-299  

300-399  ... 
400-£nd  .. 

35  


36  Parts 

1-199  

200-299... 
300-€nd  .. 

S7 

38  Parts: 

0-17  

18-€nd  .... 


1)18) 


39  

40  Parts 

M9  

50-51  .... 
52  (52.01-52. 
52(52.1019-£fVJ) 
53-59  .. 

60  

61-62  .. 

63  

64-71  .. 

72-80  .. 

81-8S  .. 

86 

87-135" 

136-149 

150-189 

190-259 

260-265 
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stock  Numtter  Price  Revision  Date 

,(869-034-00097-5) 17.00  *Ap(.  1,  1998 

!  (869-034-00098-3) 36^  July  1,  1998 

.(869-034-00099-1)  30.00  July  1,  1998 

.(869-034-00100-9) 26.00  July  1,  1998 

.(869^34-00101-7) 12.00  July  1,  1998 

.(869-^)34-00102-5) 40.00  July  1,  1998 

.  (869-034-00103-3) 20.00  July  1,  1998 


(869-034-00104-1) 44.00        July  1,  1998 


000  to 


,  (869-034-00105-0) 27.00 

,(869-034-00106-8) 17.00 

,(869-034-00107-6) 30.00 

,  (869-034-00108^) 41.00 

,  (869^)34-00109-2) 33.00 

.(869-034-00110-6) 29.00 

.  (869-034-001 1 1-4) 33.00 

.  (869-034-001 12-2) 20.00 

.(869-034-00113-1) 46.00 


15.00 

„ 19.00 

18.00 

.(869-^)iW)0114-9) 47.00 

.(869-034-00115-7) 51.00 

.  (869-034-001 16-5) 33.00 

.(869-034-00 11 7-3) 22.ro 

.(869-034-00118-1) 26.ro 

.(869-034-roilW)) 27.ro 

.(869-034-ro  120-3) 29.ro 

,.(869-014-roi21-1) 38.ro 

.  (869-034-00122-0) 30.ro 

,.  (869-034-ro  123-8) 27.ro 

,.  (869-034-roi24-6) 25.ro 

,.(869-034-W125-4) 44.ro 

..(869-034-OT 126-2) 14.ro 

..(869-034-ro  127-1) 20.ro 

..(869-034-ro  128-9) 21.ro 

..(869-034-ro  129-7) 35.ro 

(869-034-roi30-1) 27.ro 

..  (869-034-ro  13 1-9) M.ro 

..  (869-034-ro  132-7) 39.ro 

..  (869-034-ro  135-5) 23.ro 

..  (869-03i-ro  134-3) 31.ro 

..  (869-034-00135-1) 24.ro 

..(869-034-ro  136-0) 28.M 

..  (869-034-ro  137-8) 33.ro 

..  (86SKI34-ro  138-6) 17.ro 

..(869-034-00139-4) 53.ro 

..(869-034-ro  140-8) 18.M 

..(869-034-ro  141-6) 57.ro 

..(869-034-ro  142-4) 11.ro 

..  (869-034-ro  143-2) 36.ro 

..(869-034-roi44-l) 31.ro 

..(869-034-ro  144-9) 53.ro 

,..  (869-034-ro  146-7) 47.ro 

...  (869-034-roi47-5) 37.ro 

...(869-034-ro  148-3) 34.ro 

,..(869-034-00149-1) 23.ro 

,..  (869-034-ro  150-9) 29.ro 


July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 


July  1, 
July  1, 


1998 
1998 


2  July  1,  1984 

2July  1,  1984 

zjuly  1,  1984 

July  1,  1998 

July  1,  1998 

July  1,  1998 

*  July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1.  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 

July  1,  1998 
July  1,  1998 

July  1,  1998 


July  1, 

July  1 

July  1 

July  1 

July  1 


1998 
1998 
1998 
1998 
1998 


July  1,  1998 
July  1,  1998 


July  1, 

July  1, 

July  1, 

July  1, 


1998 
1998 
1998 
1998 


July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 


Title 


Stock  Number 


Price       Revision  Date 


266-299 (869-Oi4-roi51-3) 33.ro 

300-399 (869-034-ro  152-1) 26.ro 

400-424 (869-034-ro  153-0) 33.ro 

425-699 (869-034-ro  154-8) 42.ro 

700-789 (869-034-ro  15W.) 41.ro 

790-£nd  (869-0i4-ro  156-4) 22.ro 

41  Chapters: 

1, 1-1  to  1-10 i3.ro 

1,1-11  to  Appendix,  2  (2  Resen/ed) 13.ro 


3-6 

7 

8 

9 

10-17 


i4.ro 
6.ro 

4.50 

i3.ro 

9.50 


18,  Vol.  I,  Ports  1-5  ™...  13.ro 

18,  Vol.  II,  Ports  6-19 „....  13.ro 

18,  Vol.  Ill,  Ports  20-52 13.ro 

19-iro i3.ro 

1-iro (869-034-ro  157-2) i3.ro 

101  (86W)34-roi58-l) 37.ro 

102-2ro (869-034-00 158-9) 15.M 

201-End  (869-034-ro  160-2) U.OO 

42  Parts: 

1-399  (869-034-00161-1) 34.ro 

400^129 (869-032-roi61-8) 35.ro 

430-€nd  (869-034-roi63-7) 51.ro 

43  Parts: 

1-999  (869-032-roi63-4) 31.M 

1000-end  (869-032-ro  164-2) 50.00 

44  (869-032-roi65-l) 31.ro 

45  Parts: 

1-199  (869-032-roi66-9) SO.W 

200-499 (86W)32-roi67-7) 18.ro 

500-1 199 (869-032-roi68-5) 29.ro 

1200-€nd (869-034-roi70-0) 39.ro 

46  Parts: 

•l^W (869-034-roi71-8) 26.ro 

•41-69 (869-034-ro  172-6) 21.ro 

70-89  (869-034-roi73-4) 8.ro 

•90-139  (869-034-roi74-2) 26.ro 

140-155 (869-032-ro  174-0) 15.ro 

156-165 (869-032-00175-8) 20.ro 

166-199 (869-032-ro  176-6) 26.ro 

•200-499  (869-034-ro  178-5) 22.M 

500-End  (869-034-roi79-3) 16.ro 

47  Parts: 

0-19  (869-034-roi80-7) 36.ro 

•20-39  (869-034-roi81-5) 27.ro 

40-69  (869-032-roi81-2) 23.ro 

70-79  (869-032-roi82-l) 33.M 

80-£nd  (869-032-roi83-9) 43.00 

48  Cttapters: 

1  (Ports  1-51)  (869-034-ro  185-8) 51.ro 

1  (Ports  52-99)  (869-034-ro  186-6) 29.ro 

2  (Ports  201-299) (869-032-00186-3) 35.ro 

•3-6 (869-034-ro  188-2) 29.ro 

•7-14 (869-034-roi89-l) 32.ro 

15-28  (869-032-ro  189-8) 33.ro 

29-End  (869-032-roi90-l) 25.ro 

49  Parts: 

1-99  .*. (869-034-W192-1) 31.ro 

100-185 (869-032-roi92-8) 50.ro 

186-199 (869-032-roi93-6) ll.W 

200-399 (869-032-roi94-4) 43.ro 

400-999 (869-032-roi95-2) 49.ro 

1000-1199  (869-034-roi97-l) 17.ro 

1200-£nd (869-032-roi97-9) 14.M 

50  Parts: 

1-199  _ (869-032-roi9&-7) 41.ro 

•200-599  (869-034-00200-5) 22.ro 

600-£nd  (869-O32-0020O-2) 29.ro 


July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 

JJuly  1,  1984 

iJuly  1,  1984 

3  July  1,  1984 

3July  1,  1984 

JJuly  1,  1984 

3  July  1,  1984 

JJuly  1,  1984 

JJuly  1,  1984 

sjuly  1,  1984 

JJuly  1,  1984 

3July  1,  1984 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

Oct.  1,  1998 
Oct.  1,  1997 
Oct.  1,  1998 

Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1998 

Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1998 
Oct.  1,  1998 

Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1997 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1998 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1998 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1998 
Oct.  1,  1997 
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TItl*                                  stock  Number  Price       Revision  Date 

CFR  Index  and  Findings 
Aids (86W»4-00049-6) 46.00       Jan.  1,  1998 

Comptefe  1998  CFR  set 951.00  1998 

Microfiche  CFR  Edition: 

Subscription  (mailed  OS  issued)  247.00  1998 

Individual  copies 1.00  1998 

CoiDplete  set  (one-time  mailing) 247.00  1997 

Complete  set  (one-time  mailing) 264.00  1996 

'  Because  Title  3  is  an  annual  compilation,  this  volume  and  oil  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

'The  July  1,  1945  edition  o(  32  CFB  Parts  1-189  contains  o  note  only  (or 
Ports  1-39  inclusive.  For  the  ful  text  d  the  Defense  Acquisition  Regulotions 
in  Ports  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containr>g 
those  parts. 

*The  Wy  1,  1986  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  tlw  full  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

<fto  an^erxJments  to  tt)is  volume  were  promulgated  during  the  period  July 
1,  1997  to  June  30,  1998.  The  volume  issued  July  1,  1997,  should  be  retained. 

*t*>  amendn>ents  to  this  volume  were  pronwlgated  duing  the  period  January 
1,  1997  through  December  31,  1997.  The  CFR  volume  issued  as  ol  January 
1, 1997  should  be  retained. 

*No  orTwndments  to  tNs  volunoe  were  promulgated  during  the  period  April 
1,  1997,  through  April  1,  1998.  The  CFR  volun>e  issued  as  of  Apra  1,  1997, 
should  be  retained. 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— FEBRUARY  1999 


This  table!  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  ^s  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  dociiments.  In  computing  these 


Date  o»i  FR 

PUBUCAtON 


February  1 


February  2 


February  3 


February  4 


February  5 


February  8 


February  9 


February  10 


FebruaKr  1 1 


ia|y 


Februaiy  12 


February  16 


February  17 


Febru£<ry  18 


February  19 


February  22 


February  23 


February  24 


February  25 


Februiiry  26 


15  DAYS  AFTER 
POBUCATION 


February  16 


February  17 


February  18 


February  19 


February  22 


February  23 


February  24 


February  25 


February  26 


March  1 


March  3 


March  4 


March  5 


March  8 


March  9 


March  10 


March  1 1 


March  12 


March  15 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
hoUday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


30  DAYS  AFTER 
PUBUCATK3N 


March  3 


March  4 


March  5 


March  8 


March  8 


March  10 


March  1 1 


March  12 


March  15 


March  15 


March  18 


March  19 


March  22 


March  22 


March  24 


March  25 


March  26 


March  29 


March  29 


45  DAYS  AFTER 
PUBUCATION 


March  18 


March  19 


March  22 


March  22 


March  22 


March  25 


March  26 


March  29 


March  29 


March  29 


April  2 


April  5 


April  5 


April  5 


April  8 


April  9 


April  12 


April  12 


April  12 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


60  DAYS  AFTER 
PUBLICATION 


April  2 


April  5 


April  5 


April  5 


April  6 


April  9 


April  12 


April  12 


April  12 


April  13 


April  19 


April  19 


April  19 


April  20 


April  23 


April  26 


April  26 


April  26 


April  27 


90  DAYS  AFTER 
PUBUCATION 


May  3 


Mays 


May  4 


Mays 


May  6 


May  10 


May  10 


May  11 


May  12 


May  13 


May  17 


May  18 


May  19 


May  20 


May  24 


May  24 


May  26 


May  26 


May  27 


RcvifHl 
1992 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Announcing  the  Latest  Edition 

Tlie  Federal 

Registen 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register- 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  simple  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Order  Processing  Code: 

*6173 


I     I  YES,  enter  my  subscription(s)  as  follows: 


Charge  your  order. 

H's  Easy! 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


copies  of  The  Federal  Register  -  What  it  is  and  Hot  To  Use  It,  at  $7.(X)  per  copy.  Stock  No.  069-000-00044^. 

. .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25% 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 
I     I  GPO  Deposit  Account         I     I     I     I     I     I     I     l-ll 


Street  address 


I     I  VISA       EH    MasterCard  Account 


City,  State,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Authorizing  signature 


(Rev.  1 1/3) 


Purchase  order  number  (optional) 

May  we  make  yourname/address  available  to  other  maBers?      | |   | | 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know. . . 

if  any  changps  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  tO'  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

TTie  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes — 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulatiye  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$25per4ear. 


A  finding 
Federal 
in  the 


afcf «  included  in  each  publication  which  lists 
Re  pster  page  numbers  with  the  date  of  publication 
Register. 


Fedtral 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  C  xle: 

*5421 


DYES 


enter  the  following  indicated  subscriptions  for  one  year: 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRUS)  $25  per  year. 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  co!  t  of  my  order  is  $ 

Internationa)  customers  please  add  25%. 


Company  or  p  :rsonal  name 


Additional  add  ress/anention  line 


Street  address 


City,  State,  ZIl '  code 


-.  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I     I  GPO  Deposit  Account 


-D 


I     I  VISA       Lj  MasterCard  Account 


n 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phon :  including  area  code 


Purcha.se  orde^  number  (optional) 

YES     NO 

May  we  make  ^oiir  name/address  available  to  other  mailen?      | |   | | 


Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


1«7 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


/' 


:  AFR  SMITH212J 

:  JOHN  SMITH 

•212    MAIN    STREET 

•  FORESTVILLE   MD    20704 


DEC97  R  I 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFRDO  SMITH212J 
:  JOHN  SMITH 

•  212    MAIN    STREET 

•  FORESTVILLE   MD    207  04 


DEC97RI 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  widi 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Order  Processing  Code 

*5468 


VISA 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 

It's  Easy!  

D  YES,  enter  my  subscription(s)  as  follows:  To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 


of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  iny  order  is  $ 

International  customers  please  add  25%. 


..  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account  [ 

"^     EH  VISA       CH  MasteiCard  Account 


-□ 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


^I        1            /• 

1  flank  you  for 

(Credit  card  expiration  Hatp)                                       ,      , 

V    >■"  1  >  "■"   ''I  "nu>    nnn ;               your  Order! 

Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name/address  available  to  other  mailers?     | |  | | 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371':!54.  Pittsburgh,  PA  15250-7954 


11/3 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 

FREE  ==— 


^ree  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
gi )  to  the  Superintendent  of 
Documents'  homepage  at 

tp://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
o  )en  swais.access.gpo.gov 
a  id  login  as  guest 
(i  lo  password  required). 

To  dial  directly,  use  com- 
n  lunications  software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
Idgin  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev.  11/3) 


1 


UMI 
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Briefings  on  how  to  use  the  Federal  Register 

For  information  on  brieHngs  in  Washington,  DC,  see 
announcement  on  the  inside  cover  of  this  issue. 


Now  Available  Online  via 

GPO  Access 

Free  online  access  to  the  official  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  service 
of  the  U.S.  Government  Printing  Office  at: 

http://www.access.gpo.gov/nara/index.html 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Tfcam  via: 

•     Phone:  toll-free:  1-888-293-6498 
•k     Email:  epoaccess@gpo.gov 


Attention:  Federal  Agencies 

Plain  Langumge  Tools  Are  Now  Available 

The  Office  of  the  Federal  Register  offers  Plain  Language 
Tools  on  its  Website  to  help  you  comply  with  the 
President's  Memorandum  of  June  1,  1998 — Plain  Language 
in  Government  Writing  (63  FR  31883,  June  10,  1998).  Our 
address  is:  http://www.nara.gov/fedreg 

For  more  in-depth  guidance  on  the  elements  of  plain 
language,  read  "Writing  User-Friendly  Documents"  on  the 
National  Partnership  for  Reinventing  Government  (NHl) 
Website  at:  http://www.plainlaRguage.gov 


II 
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The  FEDERAL  I EGISTER  is  published  daily,  Monday  through 
Friday,  except  o  ficial  holidays,  by  the  Office  of  the  Fiederal 
Register,  Nationil  Archives  and  Records  Administration, 
Washington,  DC]20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  1).  The  Superintendent  of 
Documents.  U.Sj  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agenciei  These  include  Presidential  proclamations  and 
Executive  Order*,  Federal  agency  documents  having  general 
applicability  ana  legal  effect,  documents  required  to  be  published 
by  act  of  Congras,  and  other  Federal  agency  documents  of  public 
interest.  i 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Registerthe  day  before  they  are  published,  unless  the 
issuing  agency  r^uests  earlier  filing.  For  a  list  of  documents 
currently  on  filejfor  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  vie  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access, la  service  of  the  U.S.  Government  Printing  Office. 

The  online  editipn  of  the  Federal  Register  is  issued  under  the 
authority  of  the  (Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  end  1  CFR  5.10).  It  is  updated  by  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  frohi  Volume  59,  Number  1  (January  2,  1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted).  PDF  (Adobe 
Portable  Documtnt  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  cormect  to  the  Federal  Register  at  http:/ 
/www. access.gpp.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connec(  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpd.gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  W^en  using  Telnet  or  modem,  type  swais,  then  log 
in  as  guest  with j no  password. 

For  more  infom^tion  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262;|or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  km.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  Holidays. 

The  annual  subicription  price  for  the  Federal  Register  paper 
edition  is  S555,|or  $607  for  a  combined  Federal  Register,  Federal 
Recister  Index  ahd  List  of  CFR  Sections  Affected  (LSA) 
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Rules  and  Regulations 


Federal  Register 
Vol.  64,  No.  21 
Tuesday.  February  2,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appticability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1065 

[DA-9a-10] 

Milk  in  the  Nebraska-Western  Iowa 
Marketing  Area;  Suspension  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  document  suspends  11 
counties  from  the  marketing  area 
definition  of  the  Nebraska-Western  Iowa 
Federal  milk  marketing  order  (Order  65) 
beginning  on  February  1, 1999,  and 
extending  for  an  indefinite  period  until 
the  implementation  of  a  final  rule 
consolidating  Federal  milk  orders,  as 
required  by  the  1996  Farm  Bill,  or  an 
action  to  subsequently  terminate  the 
suspension.  The  action  was  requested 
by  Gillette  Dairy  (Gillette)  of  Rapid  City, 
South  Dakota,  which  contends  the 
suspension  is  necessary  to  maintain  its 
milk  supply  and  to  remain  competitive 
in  selling  fluid  milk  products  in  the 
marketing  area. 

EFFECTIVE  DATE:  February  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  M.  Carman,  Marketing 
Speciahst,  USDA/AMS/Dairy  Programs, 
Order  Formulation  Branch,  Room  2971, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456;  telephone: 
(202)  720-9368;  e-mail  address: 

Clifford m carman@usda.gov. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 
Issued  September  23,  1998;  published 
October  9, 1998  (63  FR  54383). 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 


Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  the  law.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Small  Business  Consideration 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
Agricultural  Marketing  Service  has 
considered  the  economic  impact  of  this 
action  on  small  entities  and  has  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  the 
purpose  of  the  Regulatory  Flexibility 
Act,  a  dairy  farm  is  considered  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  $500,000,  and  a 
dairy  products  manufacturer  is  a  "small 
business"  if  it  has  fewer  than  500 
employees.  For  the  purposes  of 
determining  which  dairy  farms  are 
"small  businesses,"  the  $500,000  per 
year  criterion  was  used  to  estabUsh  a 
production  guideline  of  326,000  pounds 
per  month.  Although  this  guideline  does 
not  factor  in  additional  monies  that  may 
be  received  by  dairy  producers,  it 
should  be  an  inclusive  standard  for 
most  "small"  dairy  farmers.  For 
purposes  of  determining  a  handler's 
size,  if  the  plant  is  part  of  a  larger 
company  operating  multiple  plants  that 
collectively  exceed  the  500-employee 
limit,  the  plant  will  be  considered  a 


large  business  even  if  the  local  plant  has 
fewer  than  500  employees. 

For  the  month  of  April  1998,  which 
is  the  most  recent  representative  month 
with  data  including  Gillette  Dairy,  1,649 
dairy  farmers  were  producers  under 
Order  65.  Of  these  producers,  1,573 
producers  (i.e.,  95  percent)  were 
considered  small  businesses  having 
monthly  milk  production  under  326,000 
pounds.  A  further  breakdown  of  the 
monthly  milk  production  of  the 
producers  on  the  order  during  April 
1998  was  as  follows:  1,001  produced 
less  than  100.000  pounds  of  milk;  445 
produced  between  100,000  and  200,000; 
127  produced  between  200,000  and 
326.000;  and  76  produced  over  326.000 
pounds.  During  the  same  month,  8 
handlers  were  pooled  under  the  order. 
One  was  considered  a  small  business. 

Pursuant  to  authority  contained  in  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended,  (7  U.S.C.  601- 
674),  this  suspension  will  remove  11 
counties  in  the  western  panhandle  of 
Nebraska  from  the  marketing  area 
definition  of  Order  65.  The  Nebraska 
counties  are  Banner,  Box  Butte, 
Cheyenne,  Dawes,  Deuel,  Garden, 
Kimball,  Morrill,  Scotts  Bluff,  Sheridan, 
and  Sioux. 

Gillette,  the  proponent  of  this 
suspension,  estimates  that  its  sales  in 
the  counties  represent  65  to  70  percent 
of  total  fluid  milk  sales  in  the  11 
counties.  Gillette  explains  that  a  loss  of 
sales  in  an  unregulated  marketing  area 
has  resulted  in  its  regulation  under 
Order  65  without  any  appreciable 
increase  in  sales  in  the  Order's 
marketing  area.  The  handler  contends 
the  suspension  is  necessary  to  maintain 
its  milk  supply  and  to  remain 
competitive  in  selling  fluid  milk 
products  in  the  marketing  area. 

The  July  1996  population  estimate 
and  the  December  1992  fluid  milk  per 
capita  consumption  data  show  that  the 
11  Nebraska  counties  represent  a  small 
amount  of  the  population  and  fluid  milk 
consumption  in  the  State  of  Nebraska 
and  in  the  entire  Order  65  marketing 
area.  The  1 1  coimties  represent  about  6 
percent  of  the  population  and  fluid  milk 
consumption  in  the  State  of  Nebraska 
and  about  5  percent  of  the  population 
and  fluid  milk  consumption  in  the 
Order  65  marketing  area. 

There  are  three  handlers  other  than 
Gillette  that  possibly  have  sales  into  the 
11  Nebraska  counties.  The  handlers  are 
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Meadow  Gold 


of  Lincoln,  Nebraska; 


Roberts  Dairy  in  Omaha,  Nebraska;  and 
Meadow  Gold  in  Greeley,  Colorado. 
Roberts  Dairy  hauls  milk  for  Nebraska 
Dairy,  Inc.,  wlich  is  a  distribution 
facility  that  is  owned  by  the  same 
principal  company  that  owns  Gillette. 
However,  the  dairy  appears  to  be  a 
separate  entity  from  Gillette.  Market 
information  in  dicates  that  if  these  three 
handlers  have  sales  into  the  1 1  counties 
the  volume  is  relatively  small. 

The  suspension  should  not  have  a 
significant  economic  impact  on 
handlers  becaiise  of  the  relatively  small 
number  of  salis  by  handlers  other  than 
Gillette  in  this  11 -county  area.  In 
addition,  the  population  in  the  11- 
county  area  constitutes  a  small 
percentage  of  ihe  population  and  fluid 
milk  consumption  in  the  State  of 
Nebraska.  Thi$  milk  has  not  been 
historically  associated  with  Order  65. 
Therefore,  tha  removal  of  the  11 
counties  fromjthe  marketing  area 
definition  of  Order  65  should  not  have 
a  significant  adverse  impact  on  other 
order  producek^  and  other  handlers. 

A  review  of  the  current  reporting 
requirements  vas  completed  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Chapter  35),  and  it  was 
determined  that  this  suspension  will 
have  little  impact  on  reporting, 
recordkeeping,  or  other  compliance 
requirements  because  these  would 
remain  almosi  identical  to  the  ciurent 
system.  No  new  forms  will  need  to  be 
proposed. 

Nfo  other  bu  rdens  are  expected  to  fall 
upon  the  dair '  industry  as  a  result  of 
overlapping  F  jderal  rules.  This 
regulation  do<  s  not  duplicate,  overlap  or 
conflict  with  ( iny  existing  Federal  rules. 

Statement  of  ^nsideration 

This  suspertsion  is  issued  pursueint  to 
the  provisions  of  the  Agricultural 
Marketing  Agi^ement  Act  and  of  the 
order  regulating  the  handling  of  milk  in 
the  Nebraska-Western  Iowa  marketing 
area.  The  action  suspends  11  counties  in 
the  western  panhandle  of  Nebraska  from 
the  marketing;  area  definition  of  Order 
65.  The  Nebraska  counties  are  Banner, 
Box  Butte,  Cheyenne,  Dawes.  Deuel, 
Garden,  Kimball,  Morrill,  Scotts  Bluff, 
Sheridan,  and  Sioux. 

The  July  IQJse  population  estimate, 
which  represents  the  most  recent 
population  statistics,  shows  that  the 
total  population  for  the  Order  65 
marketing  areia  is  2,000,529  (i.e., 
412,167  for  Iowa  counties  and  1,588,362 
for  Nebraska  counties).  The  population 
estimate  for  the  entire  State  of  Nebraska 
is  1,652,093,  while  the  population  for 
the  11  Nebras  ca  counties  is  91,194.  In 
addition,  the  pecemfcer  1992  Federal 


Milk  Order  Statistics  Report  (Per  Capita 
Sales  of  Fluid  Milk  Products  in  Federal 
Order  Markets)  indicates  that  the 
Nebraska  fluid  milk  per  capita 
consiunption  is  about  20  pounds  per 
person  per  month.  It  is  estimated  that 
the  fluid  milk  consiunption  per  month 
within  the  11  Nebraska  counties  is 
1.823,880  (20  lbs.  *  91,194). 

The  July  1996  population  estimate 
and  the  December  1992  fluid  milk  per 
capita  constunption  data  show  that  the 
1 1  Nebraska  counties  represent  about  6 
percent  of  the  population  and  fluid  milk 
consumption  in  the  State  of  Nebraska 
and  about  5  percent  of  the  population 
£ind  fluid  milk  consumption  in  the 
Order  65  marketing  area. 

Gillette  Dairy,  the  proponent  of  this 
suspension,  was  a  fully  regulated 
handler  under  the  Black  Hills,  South 
Dakota,  Federal  milk  marketing  order 
prior  to  its  termination  (effective 
October  1, 1996)  at  the  request  of  the 
Black  Hills  Milk  Producers.  After 
termination  of  the  Black  Hills  order, 
Gillette  for  some  time  was  a  partially 
regulated  handler  under  3  Federal  milk 
marketing  orders:  Eastern  South  Dakota 
(Order  76),  Eastern  Colorado  (Order 
137),  and  Order  65.  From  January  1998 
through  May  1998,  Gillette  was  a  fully 
regulated  handler  under  Order  65 
because  its  fluid  milk  sales  in  the 
marketing  area  represented  more  than 
15  percent  of  its  receipts.  In  recent 
months  (i.e.,  June  through  November 
1998),  Gillette  has  been  a  partially 
regulated  plant  under  Order  65  due  to 
an  increase  in  total  milk  receipts. 
During  this  period,  Gillette  has  reduced 
its  distribution  in  the  11 -county  area  in 
an  effort  to  avoid  reducing  the  amount 
it  pays  its  supplier,  the  Black  Hills  Milk 
Producers. 

As  a  partially  regulated  handler, 
Gillette  pays  to  the  producers  supplying 
its  plant  at  least  the  full  class-use  value 
of  its  milk  each  month.  Thus,  Gillette 
has  no  further  obligation  to  the 
producer-settlement  fund  of  the  orders 
under  which  it  was  a  partially  regulated 
handler.  However,  as  a  fully  regulated 
handler,  Gillette  is  required  to  pay  the 
difference  between  its  class-use  value 
and  the  marketwide  class-use  value  to 
the  Order  65  producer-settlement  fund. 
This  payment.  Gillette  contends, 
increases  its  cost  for  milk  and  reduces 
the  amount  it  can  pay  its  producers. 

Gillette  was  pooled  under  Order  65 
during  the  months  of  January  through 
May  1998.  For  the  period  of  February 
through  May  1998,  Order  65  price  data 
shows  that  the  average  uniform  price  to 
producers  was  $13.34  per 
hundredweight.  If  Gillette  had  not  been 
a  regulated  handler  under  Order  65 
during  this  period,  the  average  uniform 


price  to  producers  would  have  been 
about  $13.31  per  hundredweight.  Thus, 
the  regulation  of  Gillette  for  the 
February  through  May  1998  period 
resulted  in  an  increase  in  the  average 
uniform  price  of  3  to  4  cents  per 
hundredweight. 

According  to  Gillette,  marketing 
conditions  in  Order  65  have  changed 
significantly  since  the  order  was 
promulgated.  Gillette  estimates  that  its 
sales  in  the  1 1  counties  represent  65  to 
70  percent  of  total  fluid  milk  sales  in  the 
counties.  Gillette  explains  that  a  loss  of 
sales  in  an  unregulated  marketing  area 
has  resulted  in  its  regulation  under 
Order  65  because  such  sales  represented 
at  least  15  percent  of  its  receipts,  but 
without  any  appreciable  increase  in 
sales  in  the  Order's  marketing  area. 
Fiuihermore,  the  handler  states  that 
since  its  milk  supply  comes  from  the 
Black  Hills  Milk  Producers  there  is  no 
balancing  of  milk  supply  for  the  plant 
from  Order  65  or  any  other  Federal  milk 
marketing  order. 

Black  Hills  Milk  Producers  also 
requested  that  the  coimties  be  removed 
from  the  Order  65  marketing  area 
definition.  The  cooperative  representing 
the  producers  explained  that  it  is 
dependent  on  Gillette's  survival.  It 
states  that  the  regulation  of  Gillette 
under  Order  65  has  caused  its  producers 
hardship  by  costing  them  as  much  as 
$1.00  per  hundredweight  during  some 
months.  According  to  the  cooperative, 
this  cost  results  from  an  agreement  that 
it  has  with  Gillette  in  which  it  refunds 
to  Gillette  an  amoimt  equal  to  half  of  the 
handler's  obligation  to  the  producer- 
settlement  fund  when  Gillette  is  fully 
regulated.  Although  the  producers  pay 
tliis  amount  to  Gillette.  Order  65  price 
data  for  the  February  through  May  1998 
period  indicates  that  their  monthly  pay 
prices  were  above  the  Order  65  uniform 
price. 

Notice  was  published  in  the  Federal 
Register  on  October  9. 1998  (63  FR 
54383)  concerning  the  proposed 
suspension  of  part  of  the  marketing  area 
definition  of  Order  65.  Interested 
persons  were  afforded  an  opportunity  to 
file  written  data,  views,  and  arguments 
thereon.  Six  comments  were  received  in 
support  of  the  proposed  suspension; 
two  were  received  in  opposition  to  it. 

Gillette  and  Black  Hills  Milk 
Producers  reiterated  their  support  for 
the  proposed  suspension.  Gillette 
anticipates  that  in  the  months  ahead,  as 
milk  prices  decline  and  milk  production 
increases  seasonally,  the  price  spread 
between  the  Class  I  price  and  the  blend 
price  will  increase.  The  handler  states 
the  impact  will  cause  it  to  pay  more  into 
the  producer-settlement  fund  while 
reducing  its  payment  to  Black  Hills  Milk 
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Producers.  The  cooperative  states  that 
the  sharing  of  the  cost  of  regulation  with 
Gillette  in  addition  to  the  low  milk 
prices  and  high  feed  costs  has  caused 
several  dairymen  to  discontinue 
dairying. 

Associated  Milk  Producers,  Inc. 
(North  Central  Region),  in  its  comment 
letter,  stated  that  because  population, 
consumption,  and  milk  supply  in  the  11 
counties  is  fairly  evenly  balanced  the 
proposed  action  would  have  a  marginal 
effect  on  Order  65  blend  prices.  In 
addition,  the  other  supporters  who  filed 
comments  (i.e,  the  South  Dakota 
Department  of  Agriculture,  5  United 
States  Senators,  and  the  Rapid  City  Area 
Chamber  of  Commerce)  state  that  the 
action  would  eliminate  the  payments  by 
Gillette  into  the  producer-settlement 
fund  {i.e.,  $500,000  during  the  first  6 
months  of  1998  or  $83,000  per  month) 
when  regulated  under  Order  65.  Thus, 
they  claim  that  this  cost  directly  affects 
the  producers  supplying  the  dairy  and 
has  been  a  contributing  factor  to 
producers  discontinuing  their  dairy 
farm  operations. 

Dairy  Farmers  of  America  (DFA)  and 
Meadow  Gold  Dairies  expressed 
opposition  to  the  proposed  action  and 
contend  that  it  would  create  an 
inequitable  marketing  situation  between 
handlers  and  producers.  DFA  is  a 
cooperative  that  represents  about  39 
percent  of  the  producers  on  Order  65 
and  927  producers  in  other  affected 
markets.  DFA  argues  that  the  proposal 
would  lower  the  returns  of  DFA  member 
producers  supplying  the  handlers 
affected  by  this  action.  The  cooperative 
also  contends  that  the  proposal  would 
lower  the  blend  prices  to  these  DFA 
producers  in  Order  65. 

According  to  DFA,  the  proposal 
would  provide  Gillette  with  a  financial 
advantage  over  competing  handlers 
because  Gillette  competes  with  handlers 
over  a  broad  geographic  area  (in 
counties  in  Nebraska,  Colorado,  and 
Wyoming).  DFA  asserts  that  the  action 
would  prohibit  the  sharing  of  revenues 
from  the  sale  of  milk  by  Gillette  to  DFA 
members  and  the  Federal  Order  65 
producers.  In  addition,  the  cooperative 
claims  that  the  action  would  assist 
Gillette  in  expanding  its  business 
further  into  Order  65  and  the  Eastern 
Colorado  order  (Order  137).  The 
proposed  action,  it  concludes,  would 
adversely  impact  cooperatives'  ability  to 
negotiate  over-order  premiiuns  in  the 
future  due  to  the  perceived  inequity  in 
the  marketplace. 

Two  admtional  letters  were  submitted 
after  the  comment  period  ended.  Sinton 
Dairy  filed  a  comment  in  opposition  to 
the  proposed  action  and  Gillette 
submitted  another  letter  in  response  to 


the  issues  addressed  by  DFA.  Both 
comment  letters  were  dated  and 
received  after  the  comment  expiration 
date  and  cannot  be  given  due 
consideration. 

After  careful  consideration  of  the 
comments  submitted,  it  is  concluded 
that  there  is  sufficient  basis  to  grant  the 
request  for  suspension  of  the  1 1 
coimties  from  the  Order  65  marketing 
area  for  an  indefinite  period  of  time 
until  the  implementation  of  Federal 
order  reform.  Statistics  clearly  show  that 
the  majority  (i.e.,  65  to  70  percent)  of 
the  fluid  milk  sales  into  the  11 -county 
area  is  by  Gillette.  Moreover,  the  11 
counties  represent  about  6  percent  of 
the  population  and  fluid  milk 
consimiption  in  the  State  of  Nebraska 
and  about  5  percent  of  the  population 
and  fluid  milk  consumption  in  the 
Order  65  marketing  area.  In  addition, 
this  milk  has  not  been  historically 
associated  with  the  Order  65.  Therefore, 
the  removal  of  the  11  counties  from  the 
marketing  area  definition  of  Order  65 
should  not  have  an  adverse  impact  on 
other  order  producers  and  other 
handlers.  However,  if  the  coimties  were 
to  remain  as  part  of  the  Order  65 
marketing  area  definition,  the  effect 
could  be  severely  disruptive  for  the 
Black  Hills  Milk  Producers. 

At  this  time,  the  Federal  order  reform 
process  is  expected  to  be  completed  by 
October  1, 1999.  In  the  proposed  federal 
order  reform  rule  that  was  issued  on 
January  21,  1998  (63  FR  4802),  the 
proposed  Central  order  marketing  area, 
which  included  most  of  the  existing 
Order  65  marketing  area,  did  not 
include  the  11  counties  suspended  in 
this  action.  However,  this 
recommendation,  together  with  all  of 
the  provisions  in  the  proposed  rule,  is 
currently  imder  consideration. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  for  the 
period  of  February  1, 1999,  and 
extending  for  an  indefinite  period  until 
the  implementation  of  a  final  rule 
consolidating  Federal  milk  orders  as 
required  by  die  1996  Farm  Bill,  or  a 
subsequent  action  to  terminate  the 
suspension,  the  following  provisions  of 
the  order  do  not  tend  to  effectuate  the 
declared  policy  of  the  Act: 

In  §  1065.2(a),  the  words  "Banner, 
Box  Butte,  Cheyenne,  Dawes,  Deuel, 
Garden,  Kimball,  Morrill,  Scotts  Bluff, 
Sheridan,  and  Sioux." 

It  is  hereby  found  and  determined 
that  30  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary,  and 
contrary  to  the  public  interest  in  that: 


(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  the  proposed  suspension 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views  or  arguments  concerning 
this  suspension.  Several  comments 
supporting  the  suspension,  and  one 
comment  opposing  it,  were  received. 

Therefore,  good  cause  exists  for 
making  this  suspension  effective  less 
than  30  days  from  the  date  of 
publication  in  the  Federal  Register. 

List  of  Sub)ects  in  7  CFR  Part  1065 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  1065  is  amended 
as  follows: 

PART  1065— MILK  IN  THE  NEBRASKA- 
WESTERN  IOWA  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1065  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

§  1 065.2    [Suspended  In  part] 

2.  In  §  1065.2(a),  the  words  "Banner, 
Box  Butte,  Cheyenne,  Dawes,  Deuel, 
Garden,  Kimball,  Morrill,  Scotts  Bluff. 
Sheridan,  Sioux"  are  suspended. 

Dated:  January  26,  1999. 
Enrique  E.  Figueroa, 

Administrator.  Agricultural  Marketing 

Service. 

IFR  Doc.  99-2430  Filed  2-1-99;  8:45  am) 

BILUNC  CODE  341»-02-l> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-MM-60-AD;  Amendnient 
39-11018;  AD  9»-03-04] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
IModel  737-100,  -200,  -300,  -400,  and 
-500  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  737-100, 
-200,  -300,  -400,  and  -500  series 
airpl.'.nes,  that  requires  installation  of 
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components  to  provide  shielding  and 
separation  of  tie  fuel  system  wiring 
(that  is  routed  lo  the  fuel  tanks)  from 
adjacent  wiring.  This  amendment  also 
requires  instalbtion  of  flame  arrestors 
and  pressure  rilief  valves  in  the  fuel 
vent  system.  Tpis  amendment  is 
prompted  by  testing  results,  obtained  in 
support  of  an  accident  investigation, 
and  by  re-examination  of  possible 
causes  of  a  sin^lar  accident.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  possible  ignition  of  fuel  vapors 
in  the  fuel  tanks,  and  external  ignition 
of  fuel  vapor  exiting  the  fuel  vent 
system  and  coi^sequent  propagation  of  a 
flame  front  int6  the  fuel  tanks. 
EFFECTIVE  DATft  March  9,  1999. 
ADDRESSES:  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  o  •  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Hartona^,  Aerospace  Engineer, 
Systems  and  Ebuipment  Branch,  ANM- 
130S,  FAA,  Trmsport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-^056;  telephone 
(425)  227-2864;  fax  (425)  227-1181;  or 
Dorr  Anderson,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airrilane  Directorate,  Seattle 
Aircraft  CertiHcation  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2684; 
fax  (425)227-^81. 
SUPP1.EMENTAR(ir  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Boeing  Model 
737-100,  -200.  -300,  -400,  and  -500 
series  airplanes  was  published  in  the 
Federal  Register  on  April  22,  1998  (63 
FR  19852).  (Am  action  to  reopen  the 
comment  period  for  the  proposal  was 
issued  on  Julyfs,  1998  (63  FR  38524, 
July  17, 1998)41  That  action  proposed  to 
require  installation  of  components  for 
the  suppression  of  electrical  transients, 
and/ or  installation  of  components  to 
provide  shielding  and  separation  of  the 
fuel  system  w^ng  (that  is  routed  to  the 
fuel  tanks)  fro|n  adjacent  wiring.  That 
action  also  pn^posed  to  require 
installation  oflflame  arrestors  and 
pressure  relief  valves  in  the  fuel  vent 
system. 

Interested  pprsons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  thi^  amendment.  Due 
consideration  has  been  given  to  the 
comments  rec  jived. 


Support  for  the  Proposal 

Two  commenters  support  the 
proposed  rule. 

Request  To  Withdraw  or  Delay  the 
Release  of  the  AD 

Two  commenters,  the  airplane 
manufacturer  and  a  supplier  of  fuel 
quantity  indication  system  (FQIS) 
components,  indicate  that  the  current 
fuel  system  wiring  configuration  is  safe 
when  properly  maintained,  and  that 
modifications  are  not  necessary  or,  at 
the  very  minimum,  should  be  delayed 
until  further  testing  can  be  completed. 
Both  conmienters  stress  that  the  safety 
record  regarding  the  existing  FQIS  for 
Boeing  Model  737-100  through  -500 
series  airplanes  is  excellent  and  exceeds 
all  regulatory  requirements.  In  addition, 
the  commenters  note  there  is  no  proof 
that  the  FQIS  contributed  to  the  center 
fuel  tank  explosions  on  a  Model  737- 
300  series  airplane  in  1990  and  on  a 
Model  747-100  series  airplane  in  1996. 
The  commenters  further  note  that  the 
data  gathered  to  date  relative  to 
electromagnetic  interference  (EMI) 
testing  of  the  FQIS  do  not  clearly 
support  the  contention  that  an  vmsafe 
condition  exists.  The  airplane 
manufacturer  also  states  that  additional 
data  should  be  gathered  on  potential 
ignition  threats,  in  order  to  reach  a 
regulatory  and  industry  consensus 
regarding  the  adequacy  of  the  current 
FQIS.  The  features  of  the  existing  FQIS 
that  are  intended  to  prevent  an  ignition 
source  from  entering  the  fuel  taiik  are 
also  extensively  discussed  by  the 
airplane  manufacturer. 

The  FAA  does  not  concur  with  the 
request  to  withdraw  or  delay  the  release 
of  the  final  rule.  The  FAA  has 
determined  that  sufficient  data  ciurently 
are  available  to  support  a  requirement  to 
incorporate  shielding  and  separation  of 
the  fuel  system  wiring  on  Model  737- 
100  through  -500  series  airplanes  to 
protect  against  hot  shorts  or  EMI 
transients,  which  may  result  in  in-tank 
energy  levels  of  sufficient  magnitude  to 
ignite  fuel  vapor.  Therefore,  the  current 
fuel  system  wiring  configuration  on 
Model  737-100  through  -500  series 
airplanes  must  be  modified.  In  addition, 
the  FAA  has  determined  that  delaying 
publication  of  the  final  rule  to 
accommodate  further  testing  is  not  in 
the  best  interest  of  the  public  or 
industry.  No  change  to  the  AD  in  this 
regard  is  necessary. 

Regarding  safety  of  the  existing  FQIS 
and  compliance  with  14  CFR  part  25 
("Airworthiness  Standards:  Transport 
Category  Airplanes"),  the  FAA  notes 
that  the  current  regulations  do  not 
explicitly  address  the  unsafe  condition 


that  is  or  may  be  present  in  the  fuel 
tanks  of  Model  737-100  through  -500 
series  airplanes.  Therefore,  the  fact  that 
the  existing  FQIS  was  determined  to  be 
in  compliance  with  part  25  when  these 
airplane  models  were  certificated  is  not 
relevant.  In  addition,  the  FAA  is 
currently  working  on  a  proposal  to 
amend  part  25  that  would  explicitly 
require  demonstrating  that  ignition 
sources  could  not  be  present  in  fuel 
tanks  when  failure  conditions  and  aging 
are  considered.  The  FAA  agrees  with 
the  commenters  that  no  conclusive 
evidence  exists  to  indicate  that  the  FQIS 
contributed  to  the  two  accidents 
referred  to  by  the  commenters. 
However,  it  is  the  nature  of  such 
accidents  that  they  often  destroy  the 
evidence  that  could  lead  to  a  conclusive 
identification  of  the  cause  of  the 
accident.  Even  without  the  destruction 
caused  by  the  accident,  there  often  is  no 
specific  physical  evidence  of  low  energy 
electrical  arcing. 

The  FAA  does  not  concur  that  the 
final  rule  should  be  delayed  until 
further  EMI  testing  and  data  gathering 
can  be  completed.  The  FAA  recognizes 
the  value  of  further  testing;  however,  the 
final  rule  should  not  be  delayed  for  this 
purpose.  Though  further  testing  may  be 
used  to  better  understand  possible 
scenarios  that  may  lead  to  excessive 
vohage  reaching  Uie  fuel  tanks,  the  FAA 
has  determined  that  separation  and 
shielding  is  the  most  practical  and 
reliable  method  to  eliminate  or 
minimize  this  hazard.  An  explanation  of 
how  the  FAA  reached  this 
determination  follows. 

The  FAA  has  developed  the 
requirement  for  fuel  system  wiring 
separation  and  shielding  as  a  result  of 
investigation  into  the  1996  accident 
referred  to  by  the  commenter.  During 
the  investigation,  the  National 
Transportation  Safety  Board  (NTSB) 
used  systems  analysis  methods  to 
determine  what  systems  on  the  Model 
747  series  airplane  are  most  likely  to 
have  been  the  source  of  ignition  energy 
in  the  center  fuel  tank.  That  analysis 
included  examinations  of  system  failure 
modes  and  effects,  service  history,  and 
similar  airplanes. 

The  FAA  notes  that  more  than  one 
failure  would  be  required  to  create  an 
ignition  source  inside  the  tank.  The  fact 
that  fuel  tank  explosions  on  Model  737 
and  747  series  airplanes  are  rare  would 
seem  to  support  a  claim  that  single 
failures  have  not  been  causing  fuel  tank 
explosions.  However,  during  the  1996 
Model  747  accident  investigation,  the 
fuel  system  wiring  safety  analysis  and 
the  examinations  of  Model  747  series 
airplanes  performed  by  the  NTSB 
revealed  several  scenarios  in  which  a 
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combination  of  a  latent  failure  or  aging 
condition  within  the  fuel  tank  and  a 
subsequent  single  failure  or  electrical 
interference  condition  outside  the  tank 
can  cause  an  ignition  source  to  occur 
inside  a  fuel  tank. 

Examples  of  these  in-tank  and  out-of- 
tank  conditions  that  can  contribute  to  a 
multiple  failure  ignition  scenario  were 
found  in  airplane  service  records  and  on 
Model  747  series  airplanes  that  were 
inspected  by  the  FAA  and  the  NTSB. 
Various  center  wing  fuel  tanks  were 
foimd  to  have  conductive  debris  in  the 
tanks,  damaged  FQIS  wire  insulation  at 
the  fuel  probes,  and  contamination  of 
probes  and  in-tank  wiring  by  conductive 
copper/sulfur  or  silver/sulfur  films. 
Each  of  these  conditions  can  create 
latent  potential  ignition  sources  inside 
the  fuel  tank. 

During  the  investigation  into  the  1990 
accident  involving  a  Model  737-300 
series  airplane,  examination  of  the  fuel 
system  float  switch  wiring  revealed 
damaged  insulation  and  exposed 
conductor  material  of  several  wires. 
Further  examination  of  wire  bundles  for 
other  systems  revealed  numerous  areas 
in  which  wire  insulation  had  been 
damaged.  The  wire  insulation  damage 
may  have  resulted  during  a  modification 
after  the  airplane  was  delivered  to  the 
airline.  However,  because  other  wires 
were  found  to  have  damage  not  related 
to  any  post-deUvery  modifications,  the 
wire  insulation  damage  may  have 
resulted  from  the  installation  of  the  wire 
bundle  at  the  factory.  Recent 
inspections  of  the  fiinal  assembly 
revealed  wiring  damage  during  out-of- 
sequence  production  on  Model  737 
series  airplanes. 

In  addition,  several  conditions  have 
been  identified  that  can  lead  to 
sufiicient  energy  in  the  fuel  system 
wiring  to  create  an  ignition  source  if 
combined  with  one  of  the  latent 
conditions  described  above.  For 
example,  direct  short  circuit  conditions 
can  occur  in  wire  bundles  containing 
FQIS  wiring.  Model  737  series  airplanes 
have  recently  been  observed  with 
aluminum  drill  shavings  on  and  inside 
various  wire  bimdles  in  several 
locations  between  the  flight  deck  and 
the  fuel  tank.  Such  shavings  can,  with 
vibration  or  other  motion,  cut  through 
wire  insulation  and  provide  a 
conductive  path  between  wires  in  a 
bundle.  Service  history  contains  records 
of  wire  bundle  fires,  which  may  have 
been  due  to  such  conditions.  Also, 
electromagnetic  coupling  can  occur 
between  systems  routed  together  in 
bundles. 

When  the  fuel  system  wiring  practices 
used  on  other  manufacturers'  transport 
airplanes  certificated  in  the  same  time 


period  as  the  Model  737  series  airplane 
are  examined,  the  FAA  finds  that  those 
other  airplanes  incorporated  wiring 
features  (shielding  and  separation  from 
other  systems)  that  preclude  the 
multiple  failure  scenarios  discussed 
above.  An  examination  of  the  service 
history  for  those  other  airplane 
manufacturers'  models  also  shows  that 
significantly  fewer  fuel  tank  fire/ 
explosion  events  have  occurred  (a 
tabulation  of  transport  airplane  fuel  tank 
fires  was  included  in  the  FAA  Notice  of 
Request  for  Comments  on  NTSB  Safety 
Recommendations  published  in  the 
Federal  Register  on  April  3, 1997).  The 
two  most  recent  fuel  tank  explosion 
accidents  (in  1990  and  1996,  as  referred 
to  previously)  remain  unsolved,  and 
both  airplane  types  involved  in  those 
accidents  follow  the  wiring  practices 
addressed  by  this  AD.  Therefore,  the 
FAA  has  determined  that,  to  address  the 
potential  for  fuel  tank  ignition  due  to  a 
latent  failure  plus  one  subsequent 
failure,  the  type  design  of  Model  737- 
100  through  -500  series  airplanes  must 
be  brought  up  to  the  same  wiring 
standards  as  other  transport  airplanes 
certificated  during  the  same  time  period 
the  Model  737  was  certificated.  No 
change  to  the  final  rule  is  necessary  in 
this  regard. 

Request  To  Extend  Compliance  Time 

Five  commenters,  comprising  the 
airplane  manufacturer,  a  supplier  of 
FQIS  components,  two  operators  of 
Model  737  series  airplanes,  and  an 
association  of  airlines  operating  in  the 
U.S.,  request  an  extension  of  the 
compliance  period  for  incorporation  of 
fuel  system  wiring  modifications  and 
installation  of  fuel  vent  system  flame 
arrestors.  In  general,  the  commenters 
consider  the  12-month  compliance 
period  to  be  too  short. 

One  commenter  recommends  a  24- 
month  compliance  time  for  both  actions, 
to  ease  the  demand  on  hangar  space  and 
to  spread  the  cost  out  over  two  fiscal 
years  instead  of  one.  In  addition,  one 
commenter  is  concerned  that  service 
instructions  are  not  yet  available. 

Two  of  the  commenters,  including  the 
airplane  manufacturer,  recommend  a 
longer  compliance  period  for 
modification  of  fuel  system  wiring.  One 
commenter  recommends  36  months 
because  of  the  lack  of  immediate  safety 
concern  associated  with  the  existing 
wiring  configuration  and  because  of 
logistical  considerations  for 
accomplishing  the  modification.  In 
addition,  this  commenter  notes  that  the 
fuel  system  modification  for  Model  737- 
100  through  -500  series  airplanes 
required  by  this  AD,  as  well  as  the 
modification  for  Model  747  series 


airplanes  required  by  AD  98-20—40, 
amendment  39-10808  (63  FR  52147. 
September  30, 1998),  will  affect  up  to 
3,500  airplanes,  and  the  requirements 
for  manpower  and  hangar  space  will 
require  that  the  work  be  spread  out  over 
several  years.  The  other  commenter 
lecommends  that  the  compliance  time 
for  the  fuel  system  wiring  modification 
be  extended  to  72  months,  adding  that 
such  an  extension  would  accommodate 
a  flow  time  of  12  months  to  develop 
service  instructions  and  36  months  to 
fabricate  the  required  parts,  as  well  as 
a  projected  incorporation  rate  that 
allows  operators  to  complete  the 
modification  during  a  normal  "D"  check 
interval. 

Two  of  the  commenters  state  that  the 
proposed  compliance  period  for 
installation  of  vent  system  flame 
arrestors  is  too  short,  based  on 
anticipated  parts  availability.  The 
airplane  manufacturer  recommends  a  3- 
year  compliance  period  for  that  action, 
based  on  anticipated  availability  of  parts 
and  service  instructions. 

The  FAA  conciu*  with  the  request  to 
extend  the  compliance  period  for 
accomplishment  of  the  actions  required 
by  this  AD.  Generally,  the  commenters 
recommend  that  the  comphance  period 
for  the  wiring  modification  be  difi^erent 
from  that  for  the  flame  arrestor 
installation.  The  FAA  concurs  with  this 
approach  and  has  revised  the  final  rule 
to  extend  the  compliance  period  from 
12  months  to  48  months  for 
modification  of  the  fuel  system  wiring, 
and  from  12  months  to  36  months  for 
installation  of  fuel  vent  system  flame 
arrestors  and  pressure  relief  valves. 
These  extensions  are  intended  to  allow 
sufficient  time  for  the  fabrication  of 
required  parts  and  subsequent 
modification  of  most  of  the  affected 
airplanes  during  scheduled 
maintenance  visits.  The  FAA  has 
determined  that  these  extensions  will 
not  have  a  significant  adverse  effect  on 
the  safety  of  the  fleet  of  Model  737-100 
through  -500  series  airplanes. 

The  FAA  also  agrees  that,  as  these 
modifications  are  spread  out  over 
several  years,  the  cost  per  year  is 
reduced  and  the  demand  for  hangar 
space  and  manpower  is  reduced.  The 
FAA  finds  that  both  compliance  periods 
allow  ample  time  for  development  of 
service  instructions  and  the  fabrication 
of  parts.  The  FAA  has  taken  into 
account  the  size  of  the  fleet  in 
determining  appropriate  compliance 
times.  The  airplane  manufacturer 
recommends  a  72-month  compliance 
time  to  accomplish  fuel  system  wiring 
modifications.  However,  the  FAA  has 
determined  that  this  activity  may  be 
completed  in  48  months.  This 
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detennination  was  made  by  accepting 
the  maximum  compliance  period 
requested  froni  commenters  (other  than 
the  manufacturer)  and  allowing  12 
months  for  development  of  service 
instructions  arid  retrofit  kits.  The 
manufacturer  indicates  that  service 
information  will  be  available  within  12 
months,  and  si^fficient  parts  to  support 
all  U.S.-registeted  airplanes  will  be 
available  withii  24  months.  In  addition, 
the  manufactufer  predicts  an 
incorporation  ^ate  of  50  airplanes  per 
month.  In  light  of  these  numbers  (all  of 
which  the  FA4  considers  to  be 
conservative),  iviring  modiBcations  on 
the  U.S.-registared  fleet  can  be 
accomplished  \n  a  total  of  36  months. 
Recognizing  thbt  non-U.S.-registered 
airplanes  will  ^Iso  be  requiring  parts, 
which  will  deliy  incorporation  on  U.S.- 
registered  aurplanes,  the  FAA  believes  it 
is  sufficient  to  ^xtend  the  compliance 
period  for  an  additional  12  months  for 
a  total  of  48  months. 

Request  To  Delay  Issuance  of  the  AD 
Pending  Release  of  Service  Information 

Two  commeiiters,  comprising  an 
association  of  Airlines  operating  in  the 
United  States  and  an  operator  of  U.S.- 
registered  airplanes,  note  that  detailed 
compliance  methods  for  the  fuel  system 
wiring  modification  and  flame  arrestor 
installation  must  be  developed  before 
the  AD  is  released.  The  commenters 
indicate  that,  v  without  such  detailed 
instructions,  ti  e  operators  will  have  to 
be  reactive  instead  of  proactive; 
therefore,  design  and  implementation 
errors  may  be  introduced.  One  of  the 
commenters  stresses  that  the 
compliance  methods  must  be  based  on 
results  fr'om  EMI  tests  conducted  on 
Model  737  FQBS's  and  that  caution 
should  be  takei  i  because  wiring 
modifications  may  cause  damage  to 
existing  wiring ,  The  other  commenter 
stresses  that,  bicause  of  the  fleet  size 
and  the  relatively  short  proposed 
compliance  times,  the  rule  should  not 
be  released  unl  il  compliance  methods 
are  available. 

The  FAA  concurs  partially.  The  FAA 
does  not  concu  r  that  delaying  this 
action  until  aft  jr  the  release  of  the 
manufacturer'^  planned  service 
instructions  is  warranted,  because 
sufficient  techi  lology  currently  exists  to 
devise  and  insi  all  the  required  features 
within  reasona  ale  compliance  times. 
However,  as  discussed  previously,  the 
final  rule  has  been  modified  to  allow  36 
months  to  insti  ill  fuel  vent  system  flame 
arrestors  and  4  B  months  to  modify  fuel 
system  wiring. 

The  FAA  hai  \  taken  into  account  the 
size  of  the  fleel  in  determining 
appropriate  co  npliance  times  and  has 


adopted  the  recommendation  of  the 
airplane  manufacturer  relative  to  the 
compliance  period  for  the  installation  of 
fuel  vent  system  flame  arrestors.  The 
selection  of  a  48-month  compliance 
time  for  fuel  system  wiring  modification 
also  has  taken  into  account  the  fleet  size 
(explained  in  detail  under  the  heading 
"Request  to  Extend  Compliance  Time," 
above). 

The  FAA  does  not  concur  with  the 
request  to  delay  release  of  the  rule  to 
complete  further  EMI  testing  on 
additional  Model  737  series  airplanes. 
The  airplane  manufacturer  has 
completed  testing  on  one  Model  737 
series  airplane  to  date.  The  FAA  has 
determined  that  the  test  procedures 
used  during  the  EMI  testing  are  not 
representative  of  the  many  possible 
conditions  on  an  airplane  in  operation. 
Specifically,  no  attempt  was  made  to 
represent  any  system  failure  conditions 
or  compromise  shielding/grounding 
provisions  on  the  systems  that  were 
powered  and  switched.  Also,  because  of 
the  way  airplane  wire  bundles  are 
manufactured  and  installed,  significant 
variation  in  levels  of  coupling  between 
systems  has  been  seen  in  the  past  and 
would  be  expected  on  Model  737  series 
airplanes. 

Moreover,  the  FAA's  determination  of 
the  existence  of  an  unsafe  condition  is 
not  wholly  dependent  on  the  results  of 
the  EMI  testing.  In  the  Model  747  fuel 
system  wiring  safety  analysis  and 
airplane  inspections  performed  by  the 
NTSB  during  the  investigation  of  the 
1996  accident,  several  tank  ignition 
scenarios  were  identified  involving  a 
combination  of  a  latent  failure  or  aging 
condition  inside  the  fuel  tank  and  a 
subsequent  failure  or  electromagnetic 
coupling  outside  the  tank.  Various  FAA 
and  NTSB  activities  identified  actual 
examples  of  the  specific  potential  for 
each  of  those  types  of  contributing 
conditions  on  Model  747  series 
airplanes.  In  addition,  the  FAA  has 
determined  that  these  same  types  of 
scenarios  are  applicable  to  Model  737- 
100  through  -500  series  airplanes. 

The  FAA  shares  the  commenters' 
concern  that  modification  of  fuel  system 
wiring  may  damage  existing  wiring,  and 
the  airplane  manufacturer  has  carefully 
considered  this  concern  as  well.  To 
minimize  possible  damage,  the 
manufacturer's  service  instructions  will 
not  specify  removal  of  any  of  the 
existing  wiring;  instead,  this  wiring  will 
be  terminated  properly  and  retained  in 
the  airplane.  In  addition,  newly 
installed  shielded  wiring  will  be 
spatially  separated  fi-om  all  other 
airplane  wiring. 


Preference  for  a  Specific  Design 
Solution 

Two  commenters  discuss  application 
of  transient  suppression  devices  as  they 
relate  to  the  proposed  AD.  Responses  to 
these  comments  have  not  been  included 
in  this  AD  because  the  optional 
requirement  for  installation  of  transient 
suppression  devices  has  been  removed 
from  the  final  rule. 

Based  on  comments  from  the  airplane 
manufacturer,  and  on  its  own  further 
analysis,  the  FAA  has  determined  that 
installation  of  transient  suppression 
devices  alone  would  not  meet  the  intent 
of  the  rule.  The  FAA  has  concerns  that 
transient  suppression  devices  may  have 
latent  failure  modes  that  would  render 
the  transient  suppression  function 
inoperative,  or  may  have  failure  modes 
that  would  cause  introduction  of  high 
voltage  signals  into  the  fuel  tank  that 
otherwise  would  not  have  occurred. 
Therefore,  paragraph  (a)  of  the  final  rule 
has  been  revised  to  eliminate  the 
general  requirement  for  transient 
suppression  components  and  to  delete 
the  reference  to  "install  components." 
Operators  that  have  specific  design 
changes  other  than  those  required  by  the 
AD  that  may  provide  an  acceptable  level 
of  safety  may  request  approval  of  an 
alternative  method  of  compUance  in 
accordance  with  paragraph  (c)  of  this 
AD. 

Request  To  Separate  the  Proposed  Rule 
Into  Two  AD'S 

One  commenter,  an  operator  of  U.S.- 
registered  airplanes,  requests  that  the 
AD  be  divided  into  two  AD's.  The 
commenter  points  out  that  the 
corrective  actions  cannot  be  done  in  one 
maintenance  visit. 

The  FAA  does  not  concur  with  the 
request  to  separate  the  rule.  Although 
both  required  actions  most  likely  will 
not  be  accomplished  during  the  same 
shop  visit,  the  FAA  notes  that  more  than 
one  shop  visit  to  accomplish  the  actions 
required  by  an  AD  is  not  uncommon. 
The  manufacturer  plans  to  issue  service 
information  for  each  modification 
separately,  which  will  allow  the  actions 
to  be  readily  performed  at  different 
maintenance  visits.  No  change  to  the  AD 
in  this  regard  is  required. 

Request  To  Revise  Cost  Estimate  for 
Wiring  Modification 

Two  commenters,  an  operator  of  U.S.- 
registered  airplanes  and  the  airplane 
manufacturer,  discuss  work  hour  and 
cost  estimates  regarding  modification  of 
fuel  system  wiring.  One  commenter 
questions  how  the  FAA  determined  the 
work  hour  and  cost  estimates  for  wiring 
changes  in  the  proposed  rule.  The  other 
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commenter  provides  its  own  specific 
work  hour  and  cost  estimates  for  wiring 
modifications. 

The  FAA  infers  that  the  commenters 
request  a  revision  of  the  work  hour  and 
cost  estimates  for  the  wiring 
modification.  The  FAA  concurs.  In  the 
absence  of  specific  instructions 
addressing  wiring  modifications,  the 
FAA  based  its  original  work  hour 
estimate  (40  work  hours)  and  cost 
estimate  ($12,400  per  airplane)  on 
similar  modifications  accomplished  on 
other  airplane  models.  The  cost  impact 
information,  below,  has  been  revised  in 
this  regard,  based  on  the  information 
provided  by  the  manufacturer. 

Request  To  Revise  Cost  Estimate  for 
Installation  of  Flame  Arrester 

Three  commenters,  comprising  an 
operator  of  U.S.-registered  airplanes,  an 
association  of  airlines  operating  in  the 
U.S.,  and  the  airplane  manufacturer, 
discuss  work  hour  and  cost  estimates 
regarding  installation  of  fuel  vent 
system  flame  arresters  and  pressure 
rehef  valves.  One  commenter  suggests 
that  the  FAA's  determination  of  48  work 
hours  to  install  flame  arrestors  is 
underestimated.  Another  commenter 
questions  the  method  the  FAA  used  to 
estimate  the  work  hours  and  parts 
necessary  to  install  the  flame  arrestors. 
A  third  commenter  provides  its  own 
specific  work  hour  and  cost  estimates. 

The  FAA  infers  that  the  commenters 
request  a  revision  of  the  cost  estimate 
for  this  installation.  The  FAA  concurs 
partially.  The  FAA  considers  the  cost 
estimates  provided  in  the  proposed  rule 
to  be  generally  representative  of  the 
actual  costs  associated  with  this 
modification.  The  FAA's  estimated 
work  hours  and  costs  are  based  on 
previously  released  service  instructions 
from  the  airplane  manufacturer  that 
detailed  installation  of  fuel  vent  system 
flame  arrestors  and  pressure  relief 
valves  on  Model  737-200  series 
airplanes.  The  airplane  manufactiu^r's 
labor  cost  estimate  is  comparable  to  the 
FAA's  estimate  and  its  parts  cost 
estimate  is  actually  lower  than  that  of 
the  FAA.  The  cost  impact  information, 
below,  has  been  revised  in  this  regard, 
based  on  the  information  provided  by 
the  manufacturer. 

Request  To  Maintain  Minimum  FQIS 
PeriPormance  Requirements 

One  commenter,  a  manufacturer  of 
fuel  system  components,  requests  that 
the  minimum  performance  requirements 
for  FQIS's  regarding  maximum 
allowable  energy  into  the  fuel  tank  not 
be  changed  as  a  result  of  this  AD.  The 
commenter  states  that  a  change  to  the 
minimum  performance  requirements 


implies  the  currently  certified  FQIS  is 
not  safe. 

The  FAA  concurs  with  the  request 
and  finds  that  the  changes  that  result 
fi-om  this  AD  do  not  directly  affect  the 
minimum  performance  requirements  for 
fuel  system  wiring  and  components  in 
the  future.  Though  the  AD  does  not 
specifically  address  the  performance 
requirements,  the  FAA  notes  studies  are 
in  progress  that  may  address  the 
currently  accepted  maximum  allowable 
energy  levels  in  fuel  tanks.  If,  as  part  of 
this  study  activity,  it  is  determined  that 
the  currently  recognized  levels  need  to 
be  adjusted,  then  the  FAA  may  consider 
further  rulemaking  to  address  that.  As 
stated  previously,  the  fact  that  two 
unexplained  center  fuel  tank  explosions 
have  occurred  in  the  last  eight  years  on 
Boeing  airplanes  leads  the  FAA  to 
conclude  that  modifications  to  the  fuel 
system  wiring  are  necessary.  The  FAA 
has  determined  that  wire  separation  and 
shielding  is  the  appropriate  action  to 
take  at  this  time.  These  modifications  do 
not  directly  affect  the  minimum 
performance  requirements  for  fuel 
system  wiring.  Therefore,  no  change  to 
the  AD  in  this  regard  is  required. 

Concerns  Regarding  Flame  Arrester 
Qualification  Tests 

One  commenter  expresses  concern 
that  flame  arrester  qualification  tests  are 
not  sufficiently  defined  and  that  the 
installation  of  fuel  vent  system  flame 
arrestors  would  not  have  prevented  the 
1990  center  fuel  tank  explosion  on  a 
Model  737-300  series  airplane. 

The  FAA  recognizes  there  are  credible 
explanations  for  the  accident  that  do  not 
involve  an  external  flame  front  traveling 
through  the  vent  system  into  the  center 
fuel  tank.  Regardless  of  the  role  a  fuel 
vent  system  flame  arrester  may  have 
played  in  that  specific  accident,  the 
FAA  has  determined  that  the  lack  of 
fuel  vent  system  flame  arrestors  in 
Model  737-100  through  -500  series 
airplanes  creates  an  unacceptable  risk  of 
fuel  tank  explosion  and  constitutes  an 
imsafe  condition.  Based  on  comments 
received  on  the  NPRM,  this  opinion 
appears  to  be  held  by  a  number  of 
commenters  (including  the  airplane 
manufactiu^r)  as  well.  The  sufficiency 
of  qualification  testing  for  flame 
arrestors  does  not  have  a  specific 
bearing  on  this  AD. 

However,  the  FAA  is  interested  in 
obtaining  more  information  regarding 
this  commenter's  concerns.  The  FAA 
has  asked  the  commenter  to  submit 
additional  detailed  information  en  this 
concern  to  the  Seattle  Aircraft 
Certification  Office  for  consideration. 


Concerns  Regarding  Detection  of  Wire 
Chafing 

One  commenter,  a  manufacturer  of 
electronic  test  equipment,  states  it 
believes  that  electrical  coupling 
between  adjacent  wires  is  not  plausible 
as  a  cause  for  either  accident  referred  to 
previously.  The  commenter  notes  these 
wires  have  been  adjacent  to  other  wires 
for  years  with  no  apparent  problems.  In 
addition,  the  commenter  suggests  the 
test  equipment  utilized  by  industry  is 
net  sophisticated  enough  to  detect  the 
types  of  vv^re  damage  that  may  be 
present  in  the  fuel  system  wiring.  The 
commenter  also  details  the  benefits  of 
utilizing  more  advanced  test  equipment 
for  detection  of  wire  damage.  The 
commenter  further  indicates  that  it 
manufactures  this  advanced  equipment. 

The  FAA  does  not  agree  with  the 
commenter's  opinion  that  electrical 
coupling  between  adjacent  wires  could 
not  be  a  factor  in  either  the  737-300  or 
the  747-100  fuel  tank  explosion.  As 
noted  in  the  proposed  rule,  the  FAA 
participated  in  testing  of  fuel  system 
wiring  in  which  electrical  coupling  was 
induced  in  combination  with  an  aging 
condition  or  a  latent  failure  of  the  FQIS 
probes,  which  resulted  in  energy  in 
excess  of  that  required  to  ignite  fuel 
vapor.  The  fact  that  the  wires  had  been   ' 
adjacent  for  years  with  no  apparent 
problems  prior  to  the  tank  ignition  may 
only  indicate  that  neither  the  aging 
condition  nor  the  latent  failure  inside 
the  tank  was  present  diuing  that  time  to 
allow  the  induced  voltage  to  cause  an 
ignition  source  inside  the  fuel  tank- 
Regarding  the  advanced  test 
equipment  discussed  by  the  commenter, 
the  FAA  cannot  dictate  the  types  of 
electrical  equipment  that  industry 
utiUzes  in  conducting  airplane  wiring 
tests.  This  AD  is  based  on  the 
determination  that  separation  and 
shielding  of  the  fuel  system  wiring  is 
currently  the  only  practical  method  to 
ensure  that  induced  transients  or  wire- 
to-wire  hot  shorts  do  net  cause  an 
ignition  source  inside  the  fuel  tank.  No 
diange  to  the  AD  in  this  regard  is 
required. 

Clarification  of  Systems  AfFected 

Since  the  issuance  of  the  NPRM,  the 
FAA  recognized  the  proposed  AD  may 
be  unclear  with  respect  to  which 
electrical  circuits  were  intended  to  be 
affected  by  the  proposed  AD.  The  NPRM 
proposed,  and  the  final  rule  requires, 
providing  shielding  and  separation  of 
the  fuel  system  wiring  (that  is  routed  to 
the  fuel  tanks)  from  adjacent  wiring. 
The  FAA  considers  "fuel  system 
wiring"  to  include  all  electrical  circuits 
boisociated  with  the  control  or  indication 
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Conclusion 

After  careful 
data,  including 


review  of  the  available 
the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  thq  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  tha|t  these  changes  will 
neither  increas^  the  economic  burden 
on  any  operate  ■  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  api>roximately  2,780 
airplanes  of  tha  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,140  airplanes  of  U.S.  registry  will  be 
affected  by  thi^  AD. 

It  will  take  approximately  278  work 
hours  per  airpltme  to  accomplish  the 
required  installation  of  shielding/ 
separation  coniponents,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  [will  cost  approximately 
$4,500  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  this  action  on 
U.S.  operators  Is  estimated  to  be 
$24,145,200,  Of  $21,180  per  airplane. 

It  will  take  approximately  48  work 
hoiu-s  per  airpl^e  to  accomplish  the 
required  installation  of  flame  arrestors, 
at  an  average  l^bor  rate  of  $60  per  work 
hour.  Required]  parts  will  cost 
approximately  $17,100  per  airplane. 
Based  on  these! figures,  the  cost  impact 
of  this  action  on  U.S.  operators  is 
estimated  to  bej  $22,777,200,  or  $19,980 
per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yat  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operatok-  would  accomplish 
those  actions  ii|  the  future  if  this  AD 
were  not  adoptjed. 

Regulatory  Imbact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  rtelationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determine!  1  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  tc^  warrant  the  preparation 
of  a  Federdlisni  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significcmt  rule"  under  DOT 
Regulatory  Policies  and  Procedxu^s  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fixim  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-03-04  Boeing;  Amendment  39-11018. 
Docket  98-NM-50-AD. 

Applicability:  All  Model  737-100,  -200. 
-300.  —400.  and  -500  series  airplanes; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repiair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  possible  ignition  of  fuel  vapors 
in  the  fuel  tanks,  and  external  ignition  of  fuel 
vapor  exiting  the  fuel  vent  system  and 
consequent  propagation  of  a  flame  fit)nt  into 
the  fuel  tanks,  accomplish  the  following: 


(a)  Within  48  months  after  the  effective 
date  of  this  AD.  provide  shielding  and 
separation  of  the  fuel  system  wiring  (that  is 
routed  to  the  fuel  tanks)  from  adjacent 
wiring,  in  accordance  with  a  method 
approved  by  the  Manager.  Seattle  Aircraft 
Certification  Office  (AGO),  FAA,  Transport 
Airplane  Directorate. 

(b)  Within  36  months  after  the  effective 
date  of  this  AD,  install  flame  arrestors  and 
pressure  relief  valves  in  the  fuel  vent  system, 
in  accordance  with  a  method  approved  by 
the  Manager,  Seattle  AGO. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  This  amendment  becomes  effective  on 
March  9, 1999. 

Issued  in  Renton,  Washington,  on  January 
26.  1999. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-2272  Filed  2-1-99;  8:45  ami 
BILUNO  COOC  4»1»-13-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegations  of  Authority  and 
Organization;  Center  for  Devices  and 
Radiological  Health 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  for  delegations  of  authority 
to  reflect  redelegations  to  other  officials 
within  the  Center  for  Devices  and 
Radiological  Health  (CDRH)  pertaining 
to:  Certifying  true  copies  and  using  the 
Department  seal,  disclosing  official 
records,  issuing  reports  of  minor 
violations,  and  medical  device  reporting 
procedures.  This  amendment  is 
intended  to  reflect  those  redelegations. 
EFFECTIVE  DATE:  February  2, 1999. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Deb  A.  Baclawski,  Center  for  Devices 
and  Radiological  Health  (HFZ-026), 
Food  and  Drug  Administration, 
1350  Piccard  Dr.,  Rockville,  MD 
20850.  301-443-1060,  or 

Donna  G.  Page,  Division  of 
Management  Systems  and  Policy 
(HFA-340),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827- 
4816. 

SUPPLEMENTARY  INFORMATION:  FDA  is 

amending  the  delegations  of  authority 
under  §  5.22  Certification  of  true  copies 
and  use  of  the  Department  seal  (21  CFR 
5.22);  §  5.23  Disclosure  of  official 
records  (21  CFR  5.23);  §  5.37  Issuance  of 
reports  of  minor  violations  (21  CFR 
5.37);  and  §  5.98  Authority  relating  to 
medical  device  reporting  procedures  (21 
CFR  5.98)  to  reflect  redelegations  to 
other  officials  within  CDRH.  These 
redelegations  will  improve  the 
efficiency  of  operations  for  the  center. 

Further  redelegation  of  the  authorities 
delegated  is  not  authorized  at  this  time. 
Authority  delegated  to  a  position  by  title-, 
may  be  exercised  by  a  person  officially 
designated  to  serve  in  such  position  in 
an  acting  capacity  or  on  a  temporary 
basis. 

List  of  Subjects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies).  Imports,  Organization  and 
functions  (Government  agencies). 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  /.ct  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  5  is 
amended  as  follows: 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

Authority:  5  U.S.C.  504.  552,  App.  2;  7 
U.S.C.  138a.  2271;  15  U.S.Q  638, 1261-1282, 
3701-3711a;  15  U.S.C.  1451-1461;  21  U.S.C. 
41-50.  61-63,  141-149,  321-394.  467f. 
679(b).  801-886. 1031-1309;  35  U.S.C.  156; 
42  U.S.C.  241,  242.  242a.  2421,  242n,  243. 
262.  263.  264.  265.  300u-300u-5,  300aa-l, 
1395y.  3246b,  4332.  4831(a).  10007-10008; 
E.O.  11921.  41  FR  24294.  3  CFR.  1977  Comp., 
p.  124-131;  E.O.  12591,  52  FR  13414.  3  CFR, 
1988  Comp.,  p.  220-223. 

2.  Section  5.22  is  amended  by  revising 
paragraph  (a)(10)(v)  and  by  adding 
paragraph  (a)(10)(vi)  to  read  as  follows: 

§  5.22    Certification  of  true  copies  and  use 
of  Departnrant  seal. 

(a)  *  *  * 
(10)  *  *   * 

(v)  The  Director  and  Deputy  Director, 
Office  of  Surveillance  and  Biometrics 


(OSB),  CDRH,  and  the  Director  and 
Deputy  Director,  Division  of 
Surveillance  Systems  (DSS),  OSB. 
CDRH. 

(vi)  Freedom  of  Information  Officers, 
CDRH. 

•  •        «        •        • 

3.  Section  5.23  is  amended  by  adding 
paragraph  (c)(5)  to  read  as  follows: 

§  5^    Disclosure  of  official  records. 

•  •        •        •        • 


(c)*  *  * 

(5)  The  Director  and  Deputy  Director, 
Office  of  Surveillance  and  Biometrics 
(OSB).  CDRH,  the  Director  and  Deputy 
Director,  Division  of  SLUveillance 
Systems  (DSS),  OSB.  CDRH.  and  the 
Chief  Reporting  Systems  Monitoring 
Branch,  DSS.  OSB.  CDRH. 
****** 

3.  Section  5.37  is  amended  by  adding 
paragraphs  (a)(2)(iv)  and  (b)(4)  to  read  as 
follows: 

§  5.37    Issuance  of  reports  of  minor 
violations. 

(a)  *  •  * 

(2)*  •  ' 

(iv)  The  Director  and  Deputy  Director, 
Office  of  Surveillance  and  Biometrics 
(OSB).  CDRH.  and  the  Director  and 
Deputy  Director,  Division  of 
Surveillance  Systems  (DSS),  OSB, 
CDRH. 
***** 

(b)*  *  * 

(4)  The  Director  and  Deputy  Director, 
OSB,  CDRH,  and  the  Director  and 
Deputy  Director,  DSS,  OSB,  CDRH. 

***** 

5.  Section  5.98  is  revised  to  read  as 
follows: 

§  5.98    Auttiority  relating  to  medical  device 
reporting  procedures. 

(a)  The  Director  and  Deputy  Directors, 
Center  for  Devices  and  Radiological 
Health  (CDRH),  the  Director  and  Deputy 
Director,  Office  of  Surveillance  and 
Biometrics,  (OSB),  CDRH  and  the 
Director  and  Deputy  Director,  Division 
of  Surveillance  Systems  (DSS),  OSB, 
CDRH,  are  authorized  to  approve 
electronic  reporting  under  §  803.14  of 
this  chapter. 

(b)  The  Director  and  Deputy  Directors, 
CDRH,  the  Director  and  Deputy 
Director,  OSB,  CDRH,  and  the  Director 
and  Deputy  Director,  DSS,  OSB,  CDRH, 
are  authorized  to  request  the  submission 
of  additional  information  under  §  803.15 
of  this  chapter. 

(c)  The  Director  and  Deputy  Directors, 
CDRH,  the  Director  and  Deputy 
Director,  OSB,  CDRH,  and  the  Director 
and  Deputy  Director,  DSS,  OSB,  CDRH, 
are  authorized  to  grant  or  revoke 
exemptions  and  variances  from 


reporting  requirements  under  §  803.19 
of  this  chapter. 

Dated:  January  22,  1999. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  99-2357  Filed  2-1-99;  8:45  am] 

BILUNQ  CODE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  In  Animal 
Feeds;  Narasin  and  Nlcart>azln  With 
Bacitracin  Methylene  Disalicylate 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Elanco 
Animal  Health,  a  Division  of  Eli  Lilly  & 
Co.  The  NADA  provides  for  combining 
approved  narasin/nicarbazin  (1:1  fixed 
ratio)  and  bacitracin  methylene 
disalicylate  (BMD)  Type  A  medicated 
articles  to  make  combination  drug  Type 
C  medicated  broiler  chicken  feeds  for 
prevention  of  certain  forms  of 
coccidiosis  and  for  increased  rate  of 
weight  gain  and  improved  feed 
efficiency. 

effective  DATE:  February  2,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  J.  Andres,  Center  for  Veterinary 
Medicine  (HFV-128),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville.  MD  20855,  301-827-1600. 
SUPPLEMENTARY  INFORMATION:  Elanco 
Animal  Health,  a  Division  of  Eli  Lilly  & 
Co..  Lilly  Corporate  Center. 
Indianapolis.  IN  46285.  filed  NADA 
140-926  that  provides  for  combining 
approved  narasin/nicarbazin  (1:1  fixed 
ratio)  Maxiban®  and  BMD  Type  A 
medicated  articles  to  make  combination 
drug  Type  C  medicated  broiler  chicken 
feeds.  The  feeds  contain  27  to  45  grams 
per  ton  (g/t)  each  of  narasin  and 
nicarbazin  and  4  to  50  g/t  BMD.  The 
feeds  are  used  for  the  prevention  of 
coccidiosis  caused  by  Eimeria  tenella,  E. 
necatrix.  E.  acervulina,  E.  maxima,  E. 
brunetti,  and  E.  mivati,  and  for 
increased  rate  of  weight  gain  and 
improved  feed  efficiency.  The  NADA  is 
approved  as  of  January  4.  1999.  and  the 
regulations  are  amended  in  21  CFR 
558.76.  558.363.  and  558.366  to  reflect 
the  approval. 
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In  accordance  with  the  freedom  of 
informatio  J  provisions  of  21  CFR  part 
20  and  514.ll(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information^  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305)JFood  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rock\|ille,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday.         i 

This  apprpval  is  for  use  of  approved 
Type  A  medicated  articles  to  make 
combination  drug  Type  C  medicated 
feeds.  One  ingredient,  nicarbazin,  is  a 
Category  II  ^rug  as  defined  in  21  CFR 
558.3(b)(l)(li).  As  provided  in  21  CFR 
558.4(b).  anjapproved  form  FDA  1900  is 
required  for*  making  a  Type  B  or  C 
medicated  f^ed  as  in  this  application. 
Under  21  UiS.C.  360b(m),  as  amended 
by  the  Aniinal  Drug  Availability  Act  of 
1996  (Pub.  ^.  104-250),  medicated  feed 
applications  have  been  replaced  by  a 
requirement  for  manufacture  in  a 
hcensed  feed  mill.  Therefore,  use  of 
narasin/nicarbazin  and  BMD  Type  A 
medicated  b  rticles  to  make  Type  C 


medicated  feeds  as  in  NAD  A  140-926 
requires  manufacture  in  a  licensed  feed 
mill. 

The  agency  has  determined  under  21 
CFR  25.33(a)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  efieci  on 
the  hiunan  environment.  Therefore, 
neither  an  enviroiunental  assessment 
nor  an  enviroiunental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  luider  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 

2.  Section  558.76  is  amended  by 
adding  paragraph  (d)(3)(xix)  to  read  as 
follows: 


§558.76    Bacitracin  methylene  disaiicylata. 

*        *        •        •        • 

(d)*  *  * 

(3)*   *  • 

(xix)  Narasin  and  nicarbazin  as  in 
§558.366. 

3.  Section  558.363  is  amended  by 
adding  paragraph  (d)(2)(ii)  to  read  as 
follows: 


§558.363 

Narasin 

*                  * 

*        * 

(d)      *       * 

* 

(2)   *    * 

* 

(ii)  Nicarbazin  and  bacitracin 
methylene  disalicylate  as  in  §  558.366. 

4.  Section  558.366  is  amended  in  the 
table  in  paragraph  (c)  under  entry  "27 
to  45"  by  alphabetically  adding  an  entry 
for  "Narasin  27  to  45  and  bacitracin 
methylene  disalicylate  4  to  50"  to  read 
as  follows: 

§558.366    Nicarbazin. 

***** 


(c) 


Njcaibazin  in  grams  per  ton 


ComtMnation  in  grams  per 
ton 


Indications  for  use 


Umitations 


Sponsor 


27  to  45 


Narasin  27  to  45  and  t>act- 
tracin  mettrylene  disa- 
licylate 4  to  50 


Broiler  chidtens;  preven- 
tion of  coccidiosis 
caused  by  Eimeria 
tenella,  E.  necatrix,  E. 
acervulina,  E.  maxima, 
E.  brunetti,  E.  rnvatt,  for 
increased  rate  of  weight 
gain  and  improved  feed 
efficiency. 


Feed  continuously  as  sole 
ration.  Withdraw  5  days 
t)efore  slaughter.  Do  not 
allow  turkeys,  horses,  or 
other  equines  access  to 
formulations  containing 
narasin.  Ingestion  of 
narasin  by  these  spe- 
cies has  t>een  fatal.  Do 
not  feed  to  laying  hens. 
Narasin  and  nicarbazin 
as  provided  by  000986, 
t)acitracin  methylene  di- 
salicylate by  046573. 


000986 


Dated:  Jam  ary  22, 1999. 
Stephen  F.  Si  indlof. 

Director,  Cen  erfor  Veterinary  Medicine. 
[FR  Doc.  99-;;411  Filed  2-1-99;  8:45  am] 

BtLUNG  COOe  416<M)1-F 


NATIONAL  INDIAN  GAMING 
COMMISSION 

25  CFR  Part  542 

RIN3141-AA11 

Minimum  Internal  Control  Standards 

AGENCY:  National  Indian  Gaming 

commission. 

ACTION:  Final  Rule;  Correction. 

SUMMARY:  The  National  Indian  Gaming 
Commission  published  the  Final  Rule 
on  Minimum  Internal  Control  Standards 
(MICS)  on  January  5. 1999.  The 


compliance  dates  stated  in  the  preamble 
imder  "Dates"  were  incorrect.  This 
publication  is  to  correct  the  mistakes. 

EFFECTIVE  DATE:  February  2, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Mai 
Dinh,  National  Indian  Gaming 
Commission,  1441  L  Street,  NW,  Suite 
9100,  Washington,  DC  20005. 
Telephone:  202-632-7003. 

SUPPLEMENTARY  INFORMATION:  The  Final 
Rule  on  Minimum  Internal  Control 
Standards,  published  on  January  5, 
1999,  in  Part  III  of  the  Federal  Register, 
should  be  corrected  as  follows.  On  page 
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590  in  the  first  column,  the  paragraphs 
under  "Dates"  should  be: 

Effective  Date:  February  4,  1999. 

Compliance  Date:  Tribal  MICS  must 
be  developed  by  August  4,  1999. 
Geuning  operations  operating  on  or 
before  March  31, 1999,  must  be  in  full 
compliance  no  later  than  February  4, 
2000.  Gaming  operations  which 
commence  operation  after  March  31, 
1999,  must  be  in  full  compUance  prior  ^ 
to  commencement  of  operations. 

Authority  and  Signature 

This  Final  Rule  Correction  was 
prepared  under  the  direction  of  Barry 
W.  Brandon,  General  Counsel,  National 
Indian  Gaming  Commission,  1441  L 
Street,  NW,  Suite  9100,  Washington,  DC 
20005. 

Signed  at  Washington,  DC  this  25th  day  of 
January,  1999. 
Barry  W.  Brandon, 
General  Counsel. 

[FR  Doc.  99-2219  Filed  2-1-99;  8:45  am] 
BILUNO  CODE  7S6S-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  301  and  602 

[70  8813] 

RIN  154S-AU74 

Residence  of  Trusts  and  Estates— 7701 

AGENCY:  hitemal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  Regulations. 

SUMMARY:  This  dociunent  contains  final 
regulations  providing  guidance 
regarding  the  definition  of  a  trust  as  a 
United  States  person  (domestic  trust)  or 
a  foreign  trust.  This  document  also 
provides  guidance  regarding  the 
election  for  certain  trusts  to  remain 
domestic  trusts  for  taxable  years 
beginning  after  December  31, 1996.  The 
regulations  incorporate  changes  to  the 
law  made  by  the  Small  Business  Job 
Protection  Act  of  1996  and  by  the 
Taxpayer  ReUef  Act  of  1997.  The  final 
regulations  affect  the  determination  of 
the  residency  of  trusts  as  foreign  or 
domestic  for  federal  tax  purposes. 
DATES:  Effective  date:  These  regulations 
are  effective  February  2, 1999. 

Dates  of  applicability:  See 
§301.7701-7(e). 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  James  A. 
Quinn  at  (202)  622-3060  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 


Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507)  under  control  number  1545-1600. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  control  number. 

The  collections  of  information  in 
these  final  regulations  are  in 
§301.7701-7  (d)(2)(ii)  and  (f).  This 
information  is  required  by  the  IRS  to 
assure  compliance  with  the  provisions 
of  the  Small  Business  Job  Protection  Act 
of  1996  and  by  the  Taxpayer  Relief  Act 
of  1997  for  trusts  seeking  to  retain  their 
residency  as  domestic  or  foreign  trusts 
in  the  event  of  an  inadvertent  change 
and  for  trusts  electing  to  remain 
domestic  trusts.  The  likely  respondents 
are  trusts.  The  estimated  average  annual 
burden  per  respondent  is  0.5  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  should  be  sent  to 
the  Internal  Revenue  Service,  Attn.:  IRS 
Reports  Clearance  Officer.  OP:FS:FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget, 
Attn.:  Desk  Officer  for  the  Department  of 
the  Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  retiun  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  June  5,  1997,  the  IRS  published  in 
the  Federal  Register  a  notice  of 
proposed  rulemaking  (62  FR  30796)  to 
provide  guidance  on  the  definition  of  a 
foreign  trust  and  a  domestic  trust  under 
section  7701(a)  (30)  and  (31),  as 
amended  by  section  1907  of  the  Small 
Business  Job  Protection  Act  of  1996 
(SBJP  Act),  Public  Law  104-188, 110 
Stat.  1755  (August  20,  1996). 

Written  comments  responding  to  the 
notice  of  proposed  rulemaking  were 
received,  and  a  public  hearing  was  held 
on  September  16, 1997.  After 
consideration  of  the  comments  received, 
the  proposed  regulations  are  adopted  as 
revised  by  this  Treasury  decision. 

Section  1161(a)  of  the  Taxpayer  Relief 
Act  of  1997  (TRA  1997),  Public  Law 
105-34,  111  Stat.  788  (August  5,  1997), 
provides  that,  to  the  extent  prescribed  in 


regulations  by  the  Secretary  of  the 
Treasury  or  his  delegate,  a  trust  that  was 
in  existence  on  August  20,  1996  (other 
than  a  trust  treated  as  owned  by  the 
grantor  under  subpart  E  of  part  I  of 
subchapter  J  of  chapter  1  of  the  Internal 
Revenue  Code  of  1986  (Code)),  and  that 
was  treated  as  a  United  States  person  on 
August  19, 1996,  may  elect  to  continue 
to  be  treated  as  a  United  States  person 
notwithstanding  the  enactment  of 
section  7701(a)(5G)(E).  Notice  98-25 
(1998-18  I.R.B.  11)  provides  guidance 
regarding  the  election  to  remain  a 
domestic  trust.  The  IRS  and  the 
Treasury  Department  are  incorporating 
the  guidance  contained  in  Notice  98-25 
concerning  the  election  to  remain  a 
domestic  trust  in  these  final  regulations. 
The  final  regulations  also  provide 
guidance  regarding  the  circumstances 
that  cause  a  termination  of  the  election 
and  guidance  concerning  revocation  of 
the  election  to  remain  a  domestic  trust. 

In  addition,  section  1601(i)(3)(A)  of 
TRA  1997  amended  section 
7701(a)(30)(E)(ii)  by  striking  the  word 
"fiduciaries"  and  inserting  "persons"  in 
its  place.  The  final  regulations  have 
been  drafted  consistent  with  this 
change. 

Explanation  of  Provisions 

A.  Court  Test  and  Safe  Harbor  Issues 

1 .  Foreign  Classification  Bias  and  Safe 
Harbor 

Some  commentators  point  out 
generally  that  the  Code  and  the 
proposed  regulations  are  biased  in  favor 
of  trusts  being  treated  as  foreign  trusts. 
The  commentators  recommend  that  the 
regulations  should  reduce  the  bias  in 
favor  of  foreign  treatment.  The  safe 
harbor  in  the  proposed  regulations 
provides  that  a  trust  is  a  domestic  trust 
if,  pursuant  to  the  terms  of  a  trust 
instrument,  the  trust  has  only  United 
States  fiduciaries,  such  fiduciaries  are 
administering  the  trust  exclusively  in 
the  United  States,  and  the  trust  is  not 
subject  to  an  automatic  migration 
provision.  One  commentator 
recommends  that  the  safe  harbor  be 
made  clearly  applicable  in  the  case  of 
any  trust  if  a  majority  of  the  trustees  are 
United  States  persons  and  the  other 
requirements  are  met. 

The  IRS  and  the  Treasury  Department 
agree  with  the  commentator  that  the  safe 
harbor  should  not  be  limited  to  trusts 
with  only  United  States  fiduciaries. 
Since  the  primary  concern  addressed  by 
the  safe  harbor  is  the  difficulty  in 
determining  whether  the  court  of  a 
particular  state  would  assert  primary 
supervision  over  the  administration  of  a 
trust  if  that  trust  had  never  appeared 
befoi*"  a  court,  the  final  regulations 
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provide  a  sa  fe  harbor  only  for  the  court 
test.  A  trust  that  satisfies  the  safe  harbor, 
therefore,  would  also  need  to  meet  the 
control  test  n  order  to  be  a  domestic 
trust.  In  adc  ition,  an  example  has  been 
added  to  th(  control  test  illustrating  that 
the  control  I  est  is  satisfied  if  United 
States  perso  ns  control  all  substantial 
decisions  b]  a  majority  vote. 

Comment  itors  note  that  many  trust 
instruments  do  not  direct  where  the 
trust  is  to  bq  administered.  Therefore, 
they  suggesi  that  a  trust  should  satisfy 
the  safe  harbor  if  the  trust  is  in  fact 
administereii  in  the  United  States 
(regardless  (if  whether  this  is  mandated 
by  the  trust  document). 

The  IRS  and  the  Treasury  Department 
believe  that]  if  a  trust  is  administered 
exclusively  In  the  United  States,  it  is  not 
necessary  tljat  the  trust  instnmient 
actually  dir^  that  the  trust  be 
administered  in  the  United  States. 
Accordingly,  the  final  regulations 
provide  that  a  trust  satisfies  the  safe 
harbor  if  tha  trust  instrument  does  not 
direct  that  tee  trust  be  administered  in 
a  jurisdicticm  outside  the  United  States, 
and  the  truf^  is  in  fact  administered  in 
the  United  $tates. 

These  changes  in  the  final  regulations 
will  allow  diore  trusts  to  fall  within  the 
safe  harbor. 

2.  Automatic  Migration  or  Flee  Clauses 

The  proposed  regulations  provide  that 
a  trust  will  pot  satisfy  the  court  test  if 
the  trust  instrument  contains  an 
automatic  i^igration  clause  that  would 
cause  the  trjist  to  migrate  from  the 
United  States  if  a  United  States  court 
attempts  to  assert  jurisdiction  or 
otherwise  stpervise  the  administration 
of  the  trust.  ICommentators  argue  that 
the  rule  in  tne  proposed  regulations 
concerning  Butomatic  migration  clauses 
is  too  broad!  They  argue  that  an 
automatic  nigration  clause  should  not 
cause  a  trus^  to  be  treated  as  a  foreign 
trust  if  migciation  is  triggered  only  by 
events  that  are  not  particular  to  a  given 
trust,  its  trustees,  beneficiaries,  or 
grantors.  For  example,  if  a  trust  will 
migrate  because  of  foreign  invasion  of 
the  United  States,  the  residency  of  the 
trust  shoulq  not  be  affected. 

The  final  {regulations  adopt  the 
suggestion  4nd  provide  that  a  trust  will 
not  fail  the  court  test  if  the  trust 
instrument  provides  that  the  trust  will 
migrate  froi  ti  the  United  States  only  in 
the  case  of  oreign  invasion  of  the 
United  Statss  or  widespread 
confiscatioi  i  or  nationalization  of 
property  in  the  United  States. 


3.  Clarify  That  the  List  of  Specific 
Situations  for  Meeting  the  Court  Test  Is 
Not  an  Exclusive  List 

Commentators  recommend  that  the 
regulations  be  clarified  to  provide  that 
the  situations  set  forth  in  §  301.7701- 
7(d)(2)  of  the  proposed  regulations  that 
meet  the  court  test  are  not  the  exclusive 
ways  to  meet  the  court  test. 

The  purpose  of  setting  forth  specific 
situations  that  meet  the  court  test  was 
to  provide  bright-line  rules  that  would 
give  taxpayers  certainty  of  treatment  to 
the  extent  possible.  These  rules, 
however,  are  not  exclusive.  The  court 
test  will  also  be  satisfied  by  meeting  the 
requirements  set  forth  in  the  final 
regulations  in  §301.7701-7(c). 

4.  Disregard  State  Law 

A  commentator  recommends  that  the 
regulations  should  establish  bright-line 
rules  for  the  coiul  test  without  reference 
to  state  law. 

The  IRS  and  the  Treasury  Department 
believe  that  the  proper  interpretation  of 
section  7701(a)(30)(E)  requires  that  state 
law  be  applied  imder  the  court  test.  In 
addition,  the  proposed  regulations 
provide  bright-line  rules  for  both  the 
court  test  and  the  control  test  to  the 
extent  permitted  by  the  statute.  For 
example,  the  regulations  provide  a  safe 
harbor  and  provide  for  specific  cases 
where  the  court  test  is  satisfied. 
Therefore,  the  final  regulations  remain 
unchanged  in  this  regard. 

5.  Court  Test  Excessively  Broad 

One  conunentator  argues  that  the 
court  test  is  excessively  broad  because 
many  trusts  that  are,  in  the 
commentator's  view,  foreign  trusts  will 
potentially  be  deemed  domestic  trusts. 
Specifically,  the  commentator  is 
concerned  about  a  trust  in  which  the 
only  domestic  aspect  is  a  single  United 
States  trustee  who  controls  all 
substantial  decisions  of  the  trust. 
Another  commentator  recommends  that 
the  regulations  should  make  clear  that 
trustee  meetings  and  other  trustee 
activities  in  the  United  States  will  not 
cause  the  court  test  to  be  met. 

The  IRS  and  the  Treasury  Department 
do  not  believe  that  there  is  statutory 
authority  for  modifying  the  court  test  as 
suggested  and,  therefore,  the  final 
regulations  remain  unchanged. 
Furthermore,  trustee  meetings  and 
activities  in  the  United  States  may  be  a 
relevant  factor  to  be  taken  into  accoimt 
in  determining  whether  the  court  test 
has  been  met. 

6.  Petition  of  Court  by  a  Single 
Beneficiary 

A  commentator  recommends  that 
§  301.7701-7(d)(2)(iii)  of  the  proposed 


regulations  should  be  clarified  to 
provide  that  the  court  test  is  met  only 
if  either  (i)  a  court  within  the  United 
States  actually  exercises  primary 
supervision  over  the  trust,  or  (ii)  a 
majority  of  beneficiaries  take  steps  to 
cause  a  United  States  court  to  exercise 
primary  supervision.  The  commentator 
expresses  concern  about  a  possible 
situation  where,  under  the 
commentator's  interpretation  of  the 
regulations,  a  single  beneficiary  of  a 
foreign  trust  takes  steps  with  a  United 
States  court  petitioning  it  to  assume 
primary  supervision  of  the  trust  and, 
regardless  of  whether  the  court  does  in 
fact  exercise  primary  supervision  of  the 
trust,  the  foreign  trust  becomes  a 
domestic  trust. 

While  §  301.7701-7(d)(2)(iii)  of  the 
proposed  regulations  permits  the 
trustees  and/ or  beneficiaries  of  a  trust  to 
take  steps  to  ensure  that  the  court  test 
is  satisfied,  taking  preliminary  steps 
with  a  United  States  court  without  in 
fact  causing  the  administration  of  the 
trust  to  be  subject  to  the  primary 
supervision  of  the  United  States  court 
would  not  satisfy  the  court  test.  Thus, 
the  concern  about  a  single  beneficiary 
altering  the  residence  of  the  trust  by 
merely  taking  preliminary  steps  is 
unwarranted. 

B.  Control  Test  Issues 

1 .  Who  Counts  for  Purposes  of  the 
Control  Test 

The  proposed  regulations  provide  that 
substantial  decisions  do  not  include 
decisions  exercisable  by  a  grantor  or  by 
a  beneficiary  of  the  trust  that  affect 
solely  the  beneficiary's  interest  in  the 
trust,  unless  the  grantor  or  beneficiary  is 
acting  in  a  fiducieiry  capacity.  The 
proposed  regulations  provide  this  rule 
because  the  statute  prior  to  amendment 
by  TRA  1997  provided  that  United 
States  fiduciaries  must  control  all 
substantial  decisions  of  a  domestic  trust. 
Therefore,  the  proposed  regulations 
exclude  decisions  by  those  who  are  not 
holding  powers  in  a  fiduciary  capacity. 

As  noted,  TRA  1997  substituted 
"persons"  for  "fiduciaries"  in  the 
control  test.  In  light  of  the  change  in  the 
statute,  commentators  point  out  that 
there  is  no  statutory  basis  for  ignoring 
the  powers  held  by  grantors  and 
beneficiaries  for  purposes  of  the  control 
test. 

Therefore,  the  final  regulations 
change  the  rule  set  forth  in  the  proposed 
regulations  and,  for  purposes  of  the 
control  test,  count  all  powers  held  by 
grantors  and  powers  held  by 
beneficiaries  including  those  that  affect 
solely  the  portion  of  the  trust  in  which 
the  beneficiary  has  an  interest. 
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Accordingly,  all  persons  with  any 
power  over  substantial  decisions  of  the 
trust,  whether  acting  in  a  fiduciary 
capacity  or  not,  must  be  counted  for 
purposes  of  the  control  test. 

Under  the  proposed  regulations, 
excluding  grantors  (and  beneficiaries) 
from  the  control  test  would  have 
allowed  certain  individual  retirement 
accoimts  (IRAs)  and  other  tax-exempt 
trusts  to  continue  to  be  treated  as 
domestic  trusts  and  thus  retain  their  tax- 
exempt  status  even  if  the  grantor/ 
beneficiary  of  the  trust  is  a  foreign 
person.  The  IRS  and  the  Treasury 
Department  believe  that  Congress  did 
not  intend  the  TRA  1997  changes  to 
affect  the  tax-exempt  status  of  IRAs  and 
other  tax-exempt  trusts  whose  tax- 
exempt  status  depends  on  their  being 
domestic  trusts.  Because  these  trusts  are 
required  to  be  created  or  organized  in 
the  United  States,  and  are  subject  to 
other  detailed  requirements  for 
qualification  imder  the  Code,  the  final 
regulations  provide  that  these  trusts 
satisfy  the  control  test,  provided  that 
United  States  fiduciaries  control  all  of 
the  substantial  decisions  of  the  trust  that 
are  made  by  trust  fiduciaries.  This 
provision  of  the  final  regulations 
generally  reaches  the  same  result  as  the 
provision  in  the  proposed  regulations. 

2.  Time  to  Correct  Inadvertent  Changes 
in  Fiduciaries 

The  proposed  regulations  provide  that 
in  the  event  of  an  inadvertent  change  in 
the  fiduciaries  that  would  cause  a 
change  in  the  residency  of  a  trust,  the 
trust  is  allowed  six  months  from  the 
date  of  change  in  the  fiduciaries  to 
adjust  either  the  fiduciaries  or  the 
residence  of  the  fiduciaries  so  as  to 
avoid  a  change  in  the  residence  of  the 
trust. 

Commentators  recommend  that  trusts 
be  given  more  time  to  take  corrective 
action  to  avoid  a  change  in  residency  or, 
alternatively,  the  regulations  should 
give  the  IRS  discretionary  authority  to 
continue  treating  a  trust  that 
inadvertently  fails  the  control  test  as  a 
domestic  trust  even  if  the  control  test  is 
not  met  within  six  months. 

The  final  regulations  extend  the 
period  of  time  to  12  months  fi-om  the 
date  of  the  change  to  complete 
corrective  action.  The  final  regulations 
also  provide  that  the  district  director 
may  grsmt  an  extension  of  time  to  make 
the  modification  if  the  failure  to  make 
the  modification  within  the  12-month 
period  was  due  to  reasonable  cause.  In 
addition,  the  final  regulations  define  the 
term  inadvertent  change  to  mean  a 
change  with  respect  to  a  person  who  has 
a  power  to  make  a  substantial  decision 
of  the  trust,  if  such  change  (if  not 


corrected)  would  cause  an  unintended 
change  to  the  foreign  or  domestic 
residency  of  the  trust. 

3.  Effect  of  Power  To  Veto  Decisions 

The  proposed  regulations  define 
control  to  mean  having  the  power,  by 
vote  or  otherwise,  to  make  all  of  the 
substantial  decisions  of  the  trust,  with 
no  other  person  having  the  power  to 
veto  any  of  the  substantial  decisions. 
Thus,  if  United  States  fiduciaries  have 
the  power  to  make  all  the  substantial 
decisions  of  the  trust,  but  a  foreign 
person  could  veto  one  of  the  decisions, 
the  trust  would  fail  the  control  test  and 
would  be  a  foreign  trust.  A  commentator 
disagrees  with  the  conclusion  that  the 
power  to  veto  decisions  may  be 
determinative  of  who  has  control. 

The  final  regulations  retain  the 
definition  of  control  set  forth  in  the 
proposed  regulations.  The  effect  of  a 
veto  power  is  specifically  noted  in  the 
legislative  history.  H.R.  Rep.  No.  542, 
Part  2, 104th  Cong.,  2d  Sess.  31  (1996). 
Furthermore,  control  should  be  defined 
to  mean  full  power  over  the  trust 
consistent  with  a  trustee's  traditional 
role  in  trust  administration. 
Accordingly,  if  a  United  States  person 
only  has  the  power  to  veto  the  decisions 
of  a  foreign  trustee,  the  control  test  is 
not  satisfied.  Likewise,  if  a  foreign 
person  has  the  power  to  veto  the 
decisions  of  a  United  States  trustee,  the 
control  test  is  not  satisfied.  Thus,  in 
both  cases,  the  trust  would  be  a  foreign 
trust. 

4.  Power  To  Remove,  Add,  or  Replace 
a  Trustee 

Some  commentators  disagree  with 
treating  a  decision  to  remove,  add,  or 
replace  a  trustee  as  a  substantial 
decision.  Commentators  also  argue  that 
the  proposed  regulations  are  not 
consistent  with  the  rules  that  apply  for 
determining  the  ownership  of  grantor 
trusts  or  with  the  rules  for  determining 
whether  property  is  included  in  a 
decedent's  estate  for  estate  tax  piu'poses. 
A  commentator  recommends  that  the 
final  regulations  provide  that  a  decision 
to  appoint  a  trustee  to  succeed  a  trustee 
who  has  died,  resigned,  or  otherwise 
ceased  to  act  as  a  trustee,  without  the 
power  to  remove  the  trustee,  is  not  a 
substantial  decision. 

The  IRS  and  the  Treasury  Department 
believe  that  the  purpose  of  the  control 
test  is  to  determine  the  residence  of  a 
trust  and  therefore  is  different  from  the 
piupose  of  the  rules  for  grantor  trusts 
and  for  estate  taxes.  The  final 
regulations  continue  to  treat  the 
decision  to  remove,  add,  or  replace  a 
trustee  as  a  substantial  decision.  In 
addition,  the  final  regulations  provide 


that  the  decision  to  appoint  a  successor 
fiduciary  to  succeed  a  fiduciary  who  has 
died,  resigned,  or  otherwise  ceased  to 
act  as  a  trustee,  even  if  it  is  not 
accompanied  by  an  imrestricted  power 
to  remove  a  trustee,  is  a  substantial 
decision,  imless  this  power  is  limited 
such  that  it  cannot  be  exercised  in  a 
manner  that  would  change  the  trust's 
residency  from  foreign  to  domestic,  or 
vice  versa. 

5.  Investment  Decisions 

Commentators  argue  that  investment 
decisions  should  not  be  treated  as 
substantial  decisions. 

The  final  regulations  continue  to  treat 
investment  decisions  as  substantial 
decisions.  However,  the  final 
regulations  provide  that  if  a  United 
States  fiduciary  contracts  for  the 
services  of  an  investment  advisor,  and 
the  advisor's  power  to  make  investment 
decisions  can  be  terminated  at  the  will 
of  the  United  States  fiduciary,  the 
United  States  fiduciary  will  be  treated 
as  retaining  control  over  the  investment 
decisions  made  by  the  investment 
advisor,  whether  the  investment  advisor 
is  foreign  or  domestic. 

C.  Transition  Rule  and  Grandfathering 
Issues 

1.  Pre-existing  Foreign  Trusts 

Commentators  recommend  various 
grandfathering  rules  for  pre-existing 
foreign  trusts  that  would  allow  them  to 
remain  treated  as  foreign  trusts.  A 
commentator  recommends  that  a  trust 
would  be  deemed  to  be  a  foreign  trust 
prior  to  the  effective  date  of  section 
7701(a)  (30)  and  (31),  as  amended  by  the 
SBJP  Act  (new  law),  if  the  trust  is 
treated  as  a  foreign  trust  under  the  new 
law.  In  particular,  the  commentator 
expresses  concern  that  some  trusts 
believed  to  be  foreign  trusts  under 
section  7701(a)  (30)  and  (31).  prior  to 
amendment  by  the  SBJP  Act  (prior  law), 
may  have  in  fact  been  domestic  trusts 
under  prior  law.  If  such  trusts  qualify  as 
foreign  trusts  under  the  new  law,  they 
wrill  be  considered  to  have  changed  their 
classification  from  domestic  to  foreign 
on  January  1, 1997.  Trusts  that  change 
from  domestic  to  foreign  may  be  subject 
to  tax  for  the  deemed  transfer  to  a 
foreign  trust  under  section  1491  (as  in 
effect  prior  to  its  repeal  by  TRA  1997) 
and  subject  to  penalties  for  failure  to 
report  such  transfer  under  section  6677 
if  they  continue  to  treat  themselves  as 
foreign  trusts. 

In  addition,  a  commentator 
recommends  that  trusts  that  were 
formed  prior  to  August  20,  1996,  as 
group  trust  arrangements  exempt  from 
tax  under  sections  501(a)  and  408(e)  and 
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described  in  Pev.  Rul.  81-100  (1981-1 
C.B.  326)  notjbe  subject  to  section 
7701(a)  (30)  ind  (31)  as  amended  by  the 
SBJP  Act.  burshould  be  subject  to 
section  77011a)  (30)  and  (31)  as  in  effect 
prior  to  Aiigist  20,  1996. 

The  IRS  and  the  Treasury  Department 
do  not  belie\ie  that  there  is  statutory 
authority  for'adopting  the  requested 
grandfathering  rules  for  pre-existing 
foreign  trustior  for  applying  prior  law 
to  group  trua  arrangements  described  in 
Rev.  Rul.  814100.  The  election 
provision  included  in  TRA  1997 
provides  spefcific  transition  relief  only 
for  trusts  thai  treated  themselves  as 
domestic  trusts  prior  to  August  20, 
1996,  not  for]  trusts  that  treated 
themselves  as  foreign  trusts.  Therefore, 
the  final  regulations  do  not  include  the 
recommended  transition  rules. 

2.  Foreign  Tfust  Safe  Harbor 

A  commei^tator  recommends  that 
newly-creatad  trusts  established  under 
foreign  law  should  benefit  from  a 
foreign  trust  safe  harbor.  The 
commentator  suggests  a  safe  harbor  that 
would  provicle  that  a  trust  established 
under  foreign  law,  which  does  not  by  its 
terms  proviqe  for  administration  in  the 
United  States,  and  which  does  not  file 
United  States  federal  income  tax  returns 
as  a  United  ^tates  trust  vtrill  fail  the 
court  test  anii  will  be  treated  as  a  foreign 
trust  unless  me  trust  is  described  in 
§301.7701-7(d)(2)  (i)  or  (ii)  of  the 
proposed  regulations  (situations  that 
meet  the  court  test). 

Given  the  statutory  bias  towards 
foreign  trustlclassification,  the  IRS  and 
Treasury  Department  do  not  agree  that 
a  safe  harbof  for  foreign  trusts  is 
necessary  because  sufficient  guidance  is 
given  as  to  t|ie  circumstances  that  will 
cause  a  trust  to  be  foreign.  Therefore, 
the  final  regulations  do  not  include  the 
recommend)  (d  rules. 

D.  Puerto  RJ:o  Trusts 

The  statut  J  uses  the  term  the  United 
States  in  a  geographical  sense  and  thus, 
for  purposes  of  the  court  test,  the  United 
States  inclu(  les  only  the  States  and  the 
District  of  Columbia.  See  Section 
7701(a)(9).  Accordingly,  a  court  within 
a  territory  oi  possession  of  the  United 
States  is  not]  a  court  within  the  United 
States  and  ail  trusts  subject  to  the 
supervision  of  such  a  court  are  thereby 
foreign.  Thai  rule  was  stated  explicitly 
in  the  propcjsed  regulations. 

Some  commentators  argue  that 
adverse  tax  consequences  result  from 
this  rule.  Therefore,  they  recommend 
that  the  final  regulations  provide, 
contrary  to  what  the  statute  implies,  that 
Puerto  Rico  courts  are  "courts  writhin 
the  United  i  tates"  for  purposes  of 


section  7701(a)(30)(E)(i)  and,  therefore, 
that  Puerto  Rico  trusts  will  meet  the 
court  test. 

The  final  regulations  do  not  adopt  the 
suggestion.  Rather,  the  final  regulations 
continue  to  provide  that  a  trust  that  is 
subject  to  the  primary  supervision  of  the 
Puerto  Rico  courts  will  be  treated  as  a 
foreign  trust  for  federal  tax  purposes. 

E.  Effective  Date 

The  proposed  regulations  provide  that 
the  regulations  would  be  applicable  to 
trusts  for  taxable  years  beginning  after 
December  31,  1996,  and  to  trusts  whose 
trustees  have  elected  to  apply  sections 
7701(a)(30)  and  (31)  to  the  trusts  for 
taxable  years  ending  after  August  20, 
1996,  under  section  1907(a)(3)(B)  of  the 
SBJP  Act. 

The  final  regulations  modify  the     • 
effective  date  in  the  proposed 
regulations.  Except  for  §  301.7701-7(f) 
of  the  final  regulations,  which  applies 
begirming  February  2, 1999,  the  final 
regulations  are  applicable  to  trusts  for 
taxable  years  ending  after  February  2, 
1999.  In  addition,  trusts  may  rely  on  the 
final  regulations  (i)  for  taxable  years  of 
the  trusts  beginning  after  December  31, 
1996,  and  (ii)  for  taxable  years  ending 
after  August  20, 1996,  in  the  case  of 
trusts  electing  under  section 
1907(a)(3)(B)  of  the  SBJP  Act. 

If  a  trust  is  created  after  August  19, 
1996,  and  before  April  5,  1999,  and  the 
trust  satisfies  the  control  test  set  forth  in 
the  proposed  regulations  published 
under  section  7701(a)(30)  and  (31)  (62 
FR  30796,  Jime  5. 1997),  but  does  not 
satisfy  the  control  test  set  forth  in  the 
final  regulations,  the  trust  may  be 
modified  to  satisfy  the  control  test  of  the 
final  regulations  by  December  31, 1999. 
If  the  modification  is  completed  by 
December  31,  1999,  the  trust  will  be 
treated  as  satisfying  the  control  test  of 
the  final  regulations  for  taxable  years 
beginning  after  December  31.  1996  (and 
for  taxable  years  ending  after  August  20, 
1996,  if  the  election  under  section 
1907(a)(3)(B)  of  the  SBJP  Act  has  been 
made  for  the  trust). 

Effect  on  Other  Documents 

Notice  98-25  (1998-18  I.R.B.  11)  is 
obsolete  as  of  February  2, 1999. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  is  hereby 
certified  that  the  collections  of 
information  in  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  upon  the  fact 


that  the  estimated  average  burden  per 
trust  in  complying  with  the  collection  of 
information  in  §301.7701-7(d)(2)(ii) 
and  (f)  is  0.5  hours.  In  addition,  each 
trust  will  only  have  to  file  the  election 
statement  to  remain  a  domestic  trust 
once.  Therefore,  a  Regulatory  Flexibility 
Analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Code,  the  notice  of  proposed 
rulemaking  preceding  these  regulations 
was  submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information:  The  principal 
author  of  these  regulations  is  James  A. 
Quinn  of  the  Office  of  Assistant  Chief 
Counsel  (Passthroughs  and  Special 
Industries).  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subiects 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes,  Gift  taxes.  Income  taxes, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  parts  301  and 
602  are  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  •  * 

§301.7701-6    [Amended] 

Par.  2.  The  last  sentence  of 
§  301.7701-5  is  removed. 

Par.  3.  Section  301.7701-7  is  added  to 
read  as  follows: 

§  301 .7701  -7    Trusts— domestic  and 
foreign. 

(a)  In  general.  (1)  A  trust  is  a  United 
States  person  if — 

(i)  A  court  writhin  the  United  States  is 
able  to  exercise  primary  supervision 
over  the  administration  of  the  trust 
(court  test);  and 

(ii)  One  or  more  United  States  persons 
have  the  authority  to  control  all 
substantial  decisions  of  the  trust 
(control  test). 

(2)  A  trust  is  a  United  States  person 
for  purposes  of  the  Internal  Revenue 
Code  (Code)  on  any  day  that  the  trust 
meets  both  the  court  test  and  the  control 
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test.  For  purposes  of  the  regulations  in 
this  chapter,  the  term  domestic  trust 
means  a  trust  that  is  a  United  States 
person.  The  term  foreign  trust  means 
any  trust  other  than  a  domestic  trust. 
(3)  Except  as  otherwise  provided  in 
part  I,  subchapter  J,  chapter  1  of  the 
Code,  the  taxable  income  of  a  foreign 
trust  is  computed  in  the  same  maimer 
as  the  taxable  income  of  a  nonresident 
alien  individual  who  is  not  present  in 
the  United  States  at  any  time.  Section 
641(b).  Section  7701(b)  is  not  applicable 
to  trusts  because  it  only  applies  to 
individuals.  In  addition,  a  foreign  trust 
is  not  considered  to  be  present  in  the 
United  States  at  any  time  for  purposes 
of  section  871(a)(2),  which  deals  with 
capital  gains  of  noiu^sident  aliens 
present  in  the  United  States  for  183  days 
or  more. 

(b)  Applicable  law.  The  terms  of  the 
trust  instrument  and  applicable  law 
must  be  appUed  to  determine  whether 
the  court  test  and  the  control  test  are 
met. 

(c)  The  court  test — (1)  Safe  harbor.  A 
trust  satisfies  the  court  test  if — 

(i)  The  trust  instrument  does  not 
direct  that  the  trust  be  administered 
outside  of  the  United  States; 

(ii)  The  trust  in  fact  is  administered 
exclusively  in  the  United  States;  and 

(iii)  The  trust  is  not  subject  to  an 
automatic  migration  provision  described 
in  paragraph  (c)(4){ii)  of  this  section. 

(2)  Example.  The  following  example 
illustrates  the  rule  of  paragraph  (c)(1)  of 
this  section: 

Example.  A  creates  a  trust  for  the  equal 
benefit  of  A'a  two  children,  B  and  C.  The 
trust  instrument  provides  that  E)C,  a  State  Y 
corporation,  is  the  trustee  of  the  trust.  State 
y  is  a  state  within  the  United  States.  DC 
administers  the  trust  exclusively  in  State  Y 
and  the  trust  instrument  is  silent  as  to  where 
the  trust  is  to  be  administered.  The  trust  is 
not  subject  to  an  automatic  migration 
provision  described  in  paragraph  (c)(4)(ii)  of 
this  section.  The  trust  satislies  the  safe  harbor 
of  paragraph  (c)(1)  of  this  section  and  the 
court  test. 

(3)  Definitions.  The  following 
definitions  apply  for  purposes  of  this 
section: 

(i)  Court.  The  term  court  includes  any 
federal,  state,  or  local  court. 

(ii)  The  United  States.  The  term  the 
United  States  is  used  in  this  section  in 
a  geographical  sense.  Thus,  for  purposes 
of  the  court  test,  the  United  States 
includes  only  the  States  and  the  District 
of  Columbia.  See  section  7701(a)(9). 
Accordingly,  a  court  within  a  territory 
or  possession  of  the  United  States  or 
within  a  foreign  coimtry  is  not  a  court 
within  the  United  States. 

(iii)  Is  able  to  exercise.  The  term  is 
able  to  exercise  means  that  a  court  has 


or  would  have  the  authority  under 
applicable  law  to  render  orders  or 
judgments  resolving  issues  concerning 
administration  of  the  trust. 

(iv)  Primary  supervision.  The  term 
primary  supervision  means  that  a  court 
has  or  would  have  the  authority  to 
determine  substantially  all  issues 
regarding  the  administration  of  the 
entire  trust.  A  court  may  have  primary 
supervision  under  this  paragraph 
(c)(3)(iv)  notwithstanding  the  fact  that 
another  court  has  jurisdiction  over  a 
trustee,  a  beneficiary,  or  trust  property. 

(v)  Administration.  The  term 
administration  of  the  trust  means  the 
carrying  out  of  the  duties  imposed  by 
the  terms  of  the  trust  instrument  and 
applicable  law,  including  maintaining 
the  books  and  records  of  the  trust,  filkig 
tax  returns,  managing  and  investing  the 
assets  of  the  trust,  defending  the  trust 
fit)m  suits  by  creditors,  and  determining 
the  amount  and  timing  of  distributions. 

(4)  Situations  that  cause  a  trust  to 
satisfy  or  fail  to  satisfy  the  court  test,  (i) 
Except  as  provided  in  paragraph 
(c)(4)(ii)  of  this  section,  paragraphs 
(c)(4)(i)  (A)  through  (D)  of  this  section 
set  forth  some  specific  situations  in 
which  a  trust  satisfies  the  court  test.  The 
four  situations  described  are  not 
intended  to  be  an  exclusive  list. 

(A)  Uniform  Probate  Code.  A  trust 
meets  the  court  test  if  the  trust  is 
registered  by  an  authorized  fiduciary  or 
fiduciaries  of  the  trust  in  a  court  within 
the  United  States  piirsuant  to  a  state 
statute  that  has  provisions  substantially 
similar  to  Article  Vn,  Trust 
Administration,  of  the  Uniform  Probate 
Code,  8  Uniform  Laws  Aimotated  1 
(West  Supp.  1998),  available  from  the 
National  Conference  of  Commissioners 
on  Uniform  State  Laws,  676  North  St. 
Clair  Street,  Suite  1700,  Chicago,  Illinois 
60611. 

(B)  Testamentary  trust.  In  the  case  of 
a  trust  created  pursuant  to  the  terms  of 
a  will  probated  within  the  United  States 
(other  than  an  ancillary  probate),  if  all 
fiduciaries  of  the  trust  have  been 
qualified  as  trustees  of  the  trust  by  a 
court  within  the  United  States,  the  trust 
meets  the  court  test. 

(C)  Inter  vivos  trust.  In  the  case  of  a 
trust  other  than  a  testamentary  trust,  if 
the  fiduciaries  and/or  beneficiaries  take 
steps  with  a  court  within  the  United 
States  that  cause  the  administration  of 
the  trust  to  be  subject  to  the  primary 
supervision  of  the  court,  the  trust  meets 
the  court  test. 

(D)  A  United  States  court  and  a 
foreign  court  are  able  to  exercise 
primary  supervision  over  the 
administration  of  the  trust.  If  both  a 
United  States  coiul  and  a  foreign  coiut 
are  able  to  exercise  primary  supervision 


over  the  administration  of  the  trust,  the 
trust  meets  the  court  test. 

(ii)  Automatic  migration  provisions. 
Notwithstanding  any  other  provision  in 
this  section,  a  court  within  the  United 
States  is  not  considered  to  have  primary 
supervision  over  the  administration  of 
the  trust  if  the  trust  instnmient  provides 
that  a  United  States  court's  attempt  to 
assert  jurisdiction  or  otherwise 
supervise  the  administration  of  the  trust 
directly  or  indirectly  would  cause  the 
trust  to  migrate  from  the  United  States. 
However,  this  paragraph  (c)(4)(ii)  will 
not  apply  if  the  trust  instrument 
provides  that  the  trust  will  migrate  &t)m 
the  United  States  only  in  the  case  of 
foreign  invasion  of  the  United  States  or 
widespread  confiscation  or 
nationalization  of  property  in  the 
United  States. 

(5)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (c): 

Example  l.A.a  United  States  citizen, 
creates  a  trust  for  the  equal  benefit  of  A's  two 
children,  both  of  whom  are  United  States 
citizens.  The  trust  instrument  provides  that 
DC,  a  domestic  corporation,  is  to  act  as 
trustee  of  the  trust  and  that  the  trust  is  to  be 
administered  in  Country  X,  a  foreign  country. 
DC  maintains  a  branch  office  in  Country  X 
with  personnel  authorized  to  act  as  trustees 
in  Country  X.  The  trust  instrument  provides 
that  the  law  of  State  Y.  a  state  within  the 
United  States,  is  to  govern  the  interpretation 
of  the  trust.  Under  the  law  of  CounUy  X,  a 
court  within  Country  X  is  able  to  exercise 
primary  supervision  over  the  administration 
of  the  trust.  Pursuant  to  the  trust  instrument, 
the  Country  X  court  applies  the  law  of  State 
y  to  the  trust.  Under  the  terms  of  the  trust 
instrument  the  trust  is  administered  in 
Country  X.  No  court  within  the  United  States 
is  able  to  exercise  primary  supervision  over 
the  administration  of  the  trust.  The  trust  fails 
to  satisfy  the  court  test  and  therefore  is  a 
foreign  trust. 

Example  2.  A.  a  United  States  citizen, 
creates  a  trust  for  A's  own  benefit  and  the 
benefit  of  i4's  spouse,  B,  a  United  States 
citizen.  The  trust  instrument  provides  that 
the  trust  is  to  be  administered  in  State  Y,  a 
state  within  the  United  States,  by  DC,  a  State 
Y  corporation.  The  trust  instrument  further 
provides  that  in  the  event  that  a  creditor  sues 
the  trustee  in  a  United  States  court,  the  trust 
will  automatically  migrate  from  State  Y  to 
Country  Z,  a  foreign  country,  so  that  no 
United  States  court  will  have  jurisdiction 
over  the  trust.  A  court  within  the  United 
States  is  not  able  to  exercise  primary 
supervision  over  the  administration  of  the 
trust  because  the  United  States  court's 
jurisdiction  over  the  administration  of  the 
trust  is  automatically  terminated  in  the  event 
the  court  attempts  to  assert  jurisdiction. 
Therefore,  the  trust  fails  to  satisfy  the  court 
test  from  the  time  of  its  creation  and  is  a 
foreign  trust. 

(d)  Control  test—{\]  Definitions— (i) 
United  States  person.  The  term  United 
Statec  person  means  a  United  States 
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person  with  n  the  meaning  of  section 
7701(a)(30).  For  example,  a  domestic 
corporation  is  a  United  States  person, 
regardless  of  whether  its  shareholders 
are  United  £  tates  persons. 

(ii)  Substc  ntial  decisions.  The  term 
substantial  i  iecisions  means  those 
decisions  th  it  persons  are  authorized  or 
required  to  i  nake  under  the  terms  of  the 
trust  instrur  lent  and  applicable  law  and 
that  are  not  ministerial.  Decisions  that 
are  ministerial  include  decisions 
regarding  details  such  as  the 
bookkeepini ;,  the  collection  of  rents,  and 
the  executio  a  of  investment  decisions. 
Substantial  decisions  include,  but  are 
not  limited  I  o,  decisions  concerning — 

(A)  Whetrier  and  when  to  distribute 
income  or  corpus; 

(B)  The  amount  of  any  distributions; 

(C)  The  s^ection  of  a  beneficiaiv; 

(D)  Whether  a  receipt  is  allocable  to 
income  or  principal; 

(E)  WhetJier  to  terminate  the  trust; 

(F)  Whetqer  to  compromise,  arbitrate, 
or  abandon  claims  of  the  trust; 

(G)  Whether  to  sue  on  b)€half  of  the 
trust  or  to  dfefend  suits  against  the  trust; 

(H)  Whether  to  remove,  add.  or 
replace  a  tnistee; 

(I)  Whether  to  appoint  a  successor 
trustee  to  succeed  a  trustee  who  has 
died,  resigned,  or  otherwise  ceased  to 
act  as  a  trustee,  even  if  the  power  to 
make  such  ^  decision  is  not 
accompaniad  by  an  unrestricted  power 
to  remove  ajtrustee,  unless  the  power  to 
make  such  a  decision  is  limited  such 
that  it  cannvt  be  exercised  in  a  manner 
that  would  thange  the  trust's  residency 
from  foreigii  to  domestic,  or  vice  versa; 
and 

(J)  Investipent  decisions;  however,  if  a 
United  States  person  under  section 
7701(a)(30)  hires  an  investment  advisor 
for  the  trust;  investment  decisions  made 
by  the  investment  advisor  will  be 
considered  Substantial  decisions 
controlled  by  the  United  States  person 
if  the  United  States  person  can 
terminate  tke  investment  advisor's 
power  to  make  investment  decisions  at 
vsdll. 

(iii)  Cont^l.  The  term  control  means 
having  the  toower,  by  vote  or  otherwise, 
to  make  allpf  the  substantial  decisions 
of  the  trust,;  with  no  other  person  having 
the  power  to  veto  any  of  the  substantial 
decisions,  to  determine  whether  United 
States  persons  have  control,  it  is 
necessary  tt  consider  all  persons  who 
have  authofity  to  make  a  substantial 
decision  of  Ithe  trust,  not  only  the  trust 
fiduciaries.! 

(iv)  Treatment  of  certain  employee 
benefit  trusts.  Provided  that  United 
States  fiduciaries  control  all  of  the 


substantial 
trustees  or 


decisions  made  by  the 
iduciaries,  the  following 


types  of  trusts  are  deemed  to  satisfy  the 
control  test  set  forth  in  paragraph 
(a)(l)(ii)  of  this  section — 

(A)  A  qualified  trust  described  in 
section  401(a); 

(B)  A  trust  described  in  section  457(g); 

(C)  A  trust  that  is  an  individual 
retirement  account  described  in  section 
408(a); 

(D)  A  trust  that  is  an  individual 
retirement  account  described  in  section 
408(k)  or  408(p); 

(E)  A  trust  that  is  a  Roth  IRA 
described  in  section  408A; 

(F)  A  trust  that  is  an  education 
individual  retirement  account  described 
in  section  530; 

(G)  A  trust  that  is  a  voluntary 
employees'  beneficiary  association 
described  in  section  501(c)(9); 

(H)  Such  additional  categories  of 
trusts  as  the  Commissioner  may 
designate  in  revenue  procedures, 
notices,  or  other  guidance  published  in 
the  Internal  Revenue  Bulletin  (see 
§601.601(d)(2)(ii)(fc)). 

(v)  Examples.  The  following  examples 
illustrate  the  rules  of  paragraph  (d)(1)  of 
this  section: 

Example  1.  Trust  has  three  fiduciaries.  A, 
B,  and  C.  A  and  B  are  United  States  citizens 
and  C  is  a  nonresident  alien.  No  persons 
except  the  fiduciaries  have  authority  to  make 
any  decisions  of  the  trust.  The  trust 
instrument  provides  that  no  substantial 
decisions  of  the  trust  can  l>e  made  unless 
there  is  unanimity  among  the  fiduciaries.  The 
control  test  is  not  satisfied  because  United 
States  persons  do  not  control  all  the 
substantial  decisions  of  the  trust.  No 
substantial  decisions  can  be  made  without 
Cs  agreement. 

Example  2.  Assimie  the  same  fects  as  in 
Example  1,  except  that  the  trust  instrument 
provides  that  all  substantial  decisions  of  the 
trust  are  to  be  decided  by  a  majority  vote 
among  the  fiduciiu'ies.  The  control  test  is 
satisfied  because  a  majority  of  the  fiduciaries 
are  United  States  persons  and  therefore 
United  States  persons  control  all  the 
substantial  decisions  of  the  trust. 

Example  3.  Assiune  the  same  £acts  as  in 
Example  2,  except  that  the  trust  instrument 
directs  that  C  is  to  make  all  of  the  trust's 
investment  decisions,  but  that  A  and  B  may 
veto  Cs  investment  decisions.  A  and  B 
cannot  act  to  make  the  investment  decisions 
on  their  own.  The  control  test  is  not  satisfied 
l>ecause  the  United  States  persons,  A  and  B, 
do  not  have  the  p>ower  to  make  all  of  the 
substantial  decisions  of  the  trust. 

Example  4.  Assume  the  same  fects  as  in 
Example  3,  except  A  and  B  may  accept  or 
veto  Cs  investment  decisions  and  can  make 
investments  that  Chas  not  recommended. 
The  control  test  is  satisfied  because  the 
United  States  persons  control  all  substantial 
decisions  of  the  trust. 

(2)  Replacement  of  any  person  who 
had  authority  to  make  a  substantial 
decision  of  the  trust — (i)  Replacement 
within  12  months.  In  the  event  of  an 


inadvertent  change  in  any  person  that 
has  the  power  to  make  a  substantial 
decision  of  the  trust  that  would  cause 
the  domestic  or  foreign  residency  of  the 
trust  to  change,  the  trust  is  allowed  12 
months  from  the  date  of  the  change  to 
make  necessary  changes  either  with 
respect  to  the  persons  who  control  the 
substantial  decisions  or  with  respect  to 
the  residence  of  such  persons  to  avoid 
a  change  in  the  trust's  residency.  For 
purposes  of  this  section,  an  inadvertent 
change  means  the  death,  incapacity, 
resignation,  change  in  residency  or 
other  change  with  respect  to  a  person 
that  has  a  power  to  make  a  substantial 
decision  of  the  trust  that  would  cause  a 
change  to  the  residency  of  the  trust  but 
that  was  not  intended  to  change  the 
residency  of  the  trust.  If  the  necessary 
change  is  made  within  12  months,  the 
trust  is  treated  as  retaining  its  pre- 
change  residency  during  the  12-month 
period.  If  the  necessary  change  is  not 
made  within  12  months,  the  trust's 
residency  changes  as  of  the  date  of  the 
inadvertent  change. 

(ii)  Request  for  extension  of  time.  If 
reasonable  actions  have  been  taken  to 
make  the  necessary  change  to  prevent  a 
change  in  trust  residency,  but  due  to 
circumstances  beyond  the  trust's  control 
the  trust  is  unable  to  make  the 
modification  within  12  months,  the 
trust  may  provide  a  written  statement  to 
the  district  director  having  jurisdiction 
over  the  trust's  return  setting  forth  the 
reasons  for  failing  to  make  the  necessary 
change  within  the  required  time  period. 
If  the  district  director  determines  that 
the  failure  was  due  to  reasonable  cause, 
the  district  director  may  grant  the  trust 
an  extension  of  time  to  make  the 
necessary  change.  Whether  an  extension 
of  time  is  granted  is  in  the  sole 
discretion  of  the  district  director  and,  if 
granted,  may  contain  such  terms  with 
respect  to  assessment  as  may  be 
necessary  to  ensiltre  that  the  correct 
amoimt  of  tax  will  be  collected  from  the 
trust,  its  owners,  and  its  beneficiaries.  If 
the  district  director  does  not  grant  an 
extension,  the  trust's  residency  changes 
as  of  the  date  of  the  inadvertent  change. 

(iii)  Examples.  The  following 
examples  illustrate  the  rules  of 
paragraphs  (d)(2)(i)  and  (ii)  of  this 
section: 

Example  1.  A  trust  that  satisfies  the  court 
test  has  three  fiduciaries.  A,  B,  and  C.  A  and 
B  are  United  States  citizens  and  C  is  a 
nonresident  alien.  All  decisions  of  the  trust 
are  made  by  majority  vote  of  the  fiduciaries. 
The  trust  instrument  provides  that  upon  the 
death  or  resignation  of  any  of  the  fiduciaries, 
D,  is  the  successor  fiduciary.  A  dies  and  D 
automatically  becomes  a  fiduciary  of  the 
trust.  When  D  becomes  a  fiduciary  of  the 
trust,  D  is  a  nonresident  alien.  Two  months 
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after  A  dies,  B  replaces  D  with  E,  a  United 
States  person.  Because  D  was  replaced  with 
£  within  12  months  after  the  date  of  i4's 
death,  during  the  period  after  As  death  and 
before  E  begins  to  serve,  the  trust  satisfies  the 
control  test  and  remains  a  domestic  trust. 
Example  2.  Assume  the  same  facts  as  in 
Example  1  except  that  at  the  end  of  the  12- 
month  period  after  A's  death,  D  has  not  been 
replaced  and  remains  a  fiduciary  of  the  trust. 
The  trust  becomes  a  foreign  trust  on  the  date 
A  died  unless  the  district  director  grants  an 
extension  of  the  time  period  to  make  the 
necessary  change. 

(3)  Automatic  migration  provisions. 
Notwithstanding  any  other  provision  in 
this  section,  United  States  persons  are 
not  considered  to  control  all  substantial 
decisions  of  the  trust  if  an  attempt  by 
any  governmental  agency  or  creditor  to 
collect  information  from  or  assert  a 
claim  against  the  trust  would  cause  one 
or  more  substantial  decisions  of  the 
trust  to  no  longer  be  controlled  by 
United  States  persons. 

(4)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (d): 

Example  1.  A,  a  nonresident  alien 
individual,  is  the  grantor  and,  during  A's 
lifetime,  the  sole  beneficiary  of  a  trust  that 
qualifies  as  an  individual  retirement  account 
(IRA).  A  has  the  exclusive  power  to  make 
decisions  regarding  withdrawals  from  the 
IRA  and  to  direct  its  investments.  The  IRA's 
sole  trustee  is  a  United  States  p>er8on  within 
the  meaning  of  section  7701(a)(30).  The 
control  test  is  satisfied  with  respect  to  this 
trust  because  the  special  rule  of  paragraph 
(d)(l)(iv)  of  this  section  applies. 

Example  2.  A,  a  nonresident  alien 
individual,  is  the  grantor  of  a  trust  and  has 
the  power  to  revoke  the  trust,  in  whole  or  in 
part,  and  revest  assets  in  A.  A  is  treated  as 
the  owner  of  the  trust  under  sections  672(fl 
and  676.  A  is  not  a  fiduciary  of  the  trust.  The 
trust  has  one  trustee,  B,  a  United  States 
person,  and  the  trust  has  one  beneficiary,  C. 
B  has  the  discretion  to  distribute  corpus  or 
income  to  C.  In  this  case,  decisions 
exercisable  by  A  to  have  trust  assets 
distributed  to  A  are  substantial  decisions. 
Therefore,  the  trust  is  a  foreign  trust  because 
B  does  not  control  all  substantial  decisions  of 
the  trust. 

Example  3.  A  trust.  Trust  T,  has  two 
fiduciaries,  A  and  B.  Both  A  and  B  are  United 
States  persons.  A  and  B  hire  C,  an  investment 
advisor  who  is  a  foreign  person,  and  may 
terminate  Cs  employment  at  will.  The 
investment  advisor  makes  the  investment 
decisions  for  the  trust.  A  and  B  control  all 
other  decisions  of  the  trust.  Although  C  has 
the  power  to  make  investment  decisions,  A 
and  B  are  treated  as  controlling  these 
decisions.  Therefore,  the  control  test  is 
satisfied. 

Example  4.  G,  a  United  States  citizen, 
creates  a  trust.  The  trust  provides  for  income 
to  A  and  B  for  life,  remainder  to  A's  and  ffs 
descendants.  A  is  a  nonresident  alien  and  B 
is  a  United  States  person.  The  trustee  of  the 
trust  is  a  United  States  person.  The  trust 
instrument  authorizes  A  to  replace  the 
trustee.  The  power  to  replace  the  trustee  is 


a  substantial  decision.  Because  A,  a 
nonresident  alien,  controls  a  substantial 
decision,  the  control  test  is  not  satisfied. 

(e)  Effective  date — (1)  General  rule. 
Except  for  the  election  to  remain  a 
domestic  trust  provided  in  paragraph  (f) 
of  this  section,  this  section  is  appUcable 
to  trusts  for  taxable  years  ending  after 
February  2, 1999.  This  section  may  be 
relied  on  by  trusts  for  taxable  years 
beginning  after  December  31,  1996,  and 
also  may  be  relied  on  by  trusts  whose 
trustees  have  elected  to  apply  sections 
7701(a)(30)  and  (31)  to  the  trusts  for 
taxable  years  ending  after  August  20, 
1996,  under  section  1907(a)(3)(B)  of  the 
Small  Business  Job  Protection  Act  of 
1996,  (the  SBJP  Act)  Public  Law  104- 
188, 110  Stat.  1755  (26  U.S.C.  7701 
note). 

(2)  Trusts  created  after  August  19, 
1996.  If  a  trust  is  created  after  August 
19,  1996,  and  before  April  5, 1999,  and 
the  trust  satisfies  the  control  test  set 
forth  in  the  regulations  project  REG- 
251703-96  pubhshed  imder  section 
7701(a)(30)  and  (31)  (1997-1  C.B.  795) 
(See  §  601.601(d)(2)  of  this  chapter),  but 
does  not  satisfy  the  control  test  set  forth 
in  paragraph  (d)  of  this  section,  the  trust 
may  be  modified  to  satisfy  the  control 
test  of  paragraph  (d)  by  December  31, 
1999.  If  the  modification  is  completed 
by  December  31, 1999,  the  trust  will  be 
treated  as  satisfying  the  control  test  of 
paragraph  (d)  for  taxable  years 
beginning  after  December  31,  1996,  (and 
for  taxable  years  ending  after  August  20, 
1996,  if  the  election  under  section 
1907(a)(3)(B)  of  the  SBJP  Act  has  been 
made  for  the  trust). 

(f)  Election  to  remain  a  ddtnestic 
trust — (1)  Trusts  eligible  to  make  the 
election  to  remain  domestic.  A  trust  that 
was  in  existence  on  August  20,  1996, 
and  that  was  treated  as  a  domestic  trust 
on  August  19, 1996,  as  provided  in 
paragraph  (f)(2)  of  this  section,  may 
elect  to  continue  treatment  as  a 
domestic  trust  notwithstanding  section 
7701(a)(30)(E).  This  election  is  not 
available  to  a  trust  that  was  wholly- 
owned  by  its  grantor  under  subpart  E, 
part  I,  subchapter  J,  chapter  1,  of  the 
Code  on  August  20, 1996.  The  election 
is  available  to  a  trust  if  only  a  portion 
of  the  trust  was  treated  as  owned  by  the 
grantor  under  subpart  E  on  August  20, 
1996.  If  a  partially-owned  grantor  trust 
makes  the  election,  the  election  is 
effective  for  the  entire  trust.  Also,  a  trust 
may  not  make  the  election  if  the  trust 
has  made  an  election  piu'suant  to 
section  1907(a)(3)(B)  of  the  SBJP  Act  to 
apply  the  new  trust  criteria  to  the  first 
taxable  year  of  the  trust  ending  after 
August  20, 1996,  because  that  election, 
once  made,  is  irrevocable. 


(2)  Determining  whether  a  trust  was 
treated  as  a  domestic  trust  on  August 
19,  1996— {i)  Trusts  filing  Form  1041  for 
the  taxable  year  that  includes  August 
19,  1996.  For  purposes  of  the  election, 

a  trust  is  considered  to  have  been 
treated  as  a  domestic  trust  on  August  19, 
1996,  if:  the  trustee  filed  a  Form  1041, 
"U.S.  Income  Tax  Return  for  Estates  and 
Trusts,"  for  the  trust  for  the  period  that 
includes  August  19, 1996  (and  did  not 
file  a  Form  1040NR,  "U.S.  Nonresident 
AUen  Income  Tax  Return,"  for  that 
year);  and  the  trust  bad  a  reasonable 
basis  (within  the  meaning  of  section 
6662)  under  section  7701(a)(30)  prior  to 
amendment  by  the  SBJP  Act  (prior  law) 
for  reporting  as  a  domestic  trust  for  that 
period. 

(ii)  Trusts  not  filing  a  Form  1041. 
Some  domestic  trusts  are  not  required  to 
file  Form  1041.  For  example,  certain 
group  trusts  described  in  Rev.  Rul.  81- 
100  (1981-1  C.B.  326)  (See 
§  601.601(d)(2)  of  this  chapter) 
consisting  of  trusts  that  are  parts  of 
qualified  retirement  plans  and 
individual  retirement  accoimts  are  not 
required  to  file  Form  1041.  Also,  a 
domestic  trust  whose  gross  income  for 
the  taxable  year  is  less  than  the  amount 
required  for  filing  an  income  tax  return 
and  that  has  no  taxable  income  is  not 
required  to  file  a  Form  1041.  Section 
6012(a)(4).  For  purposes  of  the  election, 
a  trust  that  filed  neither  a  Form  1041 
nor  a  Form  1040NR  for  the  period  that 
includes  August  19,  1996,  will  be 
considered  to  have  been  treated  as  a 
domestic  trust  on  August  19, 1996,  if  the 
trust  had  a  reasonable  basis  (within  the 
meaning  of  section  6662)  under  prior 
law  for  being  treated  as  a  domestic  trust 
for  that  i}eriod  and  for  filing  neither  a 
Form  1041  nor  a  Form  1040NR  for  that 
period. 

(3)  Procedure  for  making  the  election 
to  remain  domestic — (i)  Required 
Statement.  To  make  the  election,  a 
statement  must  be  filed  with  the 
Internal  Revenue  Service  in  the  manner 
and  time  described  in  this  section.  The 
statement  must  be  entitled  "Election  to 
Remain  a  Domestic  Trust  under  Section 
1161  of  the  Taxpayer  Relief  Act  of 
1997,"  be  signed  under  penalties  of 
perjury  by  at  least  one  trustee  of  the 
trust,  and  contain  the  following 
information — 

(A)  A  statement  that  the  trust  is 
electing  to  continue  to  be  treated  as  a 
domestic  trust  under  section  1161  of  the 
Taxpayer  Relief  Act  of  1997; 

(B)  A  statement  that  the  trustee  had  a 
reasonable  basis  (within  the  meaning  of 
section  6662)  under  prior  law  for 
treating  the  trust  as  a  domestic  trust  on 
August  19,  1996.  (The  trustee  reed  not 
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explain  the  reasonable  basis  on  the 
election  st<  tement.); 

(C)  A  sta  ement  either  that  the  trust 
filed  a  Foni  1041  treating  the  trust  as 
a  domestic  trust  for  the  period  that 
includes  August  19, 1996,  (and  that  the 
trust  did  not  file  a  Form  1040NR  for  that 
period),  or  that  the  trust  was  not 
required  to  file  a  Form  1041  or  a  Form 
1040NR  foi  the  period  that  includes 
August  19, 1996,  with  an  accompanying 
brief  explaj  lation  as  to  why  a  Form  1041 
was  not  rec  uired  to  be  filed;  and 

(D)  The  I  ame,  address,  and  employer 
identificati  on  number  of  the  trust. 

(ii)  Filing  the  required  statement  with 
the  Interna  f  Revenue  Service.  (A)  Except 
as  provided  in  paragraphs  (f)(3)(ii)(E) 
through  (Gi  of  (his  section,  the  trust 
must  attach  the  statement  to  a  Form 
1041.  The  statement  may  be  attached  to 
either  the  Porm  1041  that  is  filed  for  the 
first  taxabli  year  of  the  trust  beginning 
after  Deceiiber  31,  1996  (1997  taxable 
year),  or  to]the  Form  1041  filed  for  the 
first  taxable  year  of  the  trust  beginning 
after  December  31, 1997  (1998  taxable 
year).  The  statement,  however,  must  be 
filed  no  later  than  the  due  date  for  filing 
a  Form  104l  for  the  1998  taxable  year, 
plus  extensions.  The  election  will  be 
effective  fat  the  1997  taxable  year,  and 
thereafter,  jintil  revoked  or  terminated. 
If  the  trust  filed  a  Form  1041  for  the 

1997  taxable  year  without  the  statement 
attached,  tke  statement  should  be 
attached  toj  the  Form  1041  filed  for  the 

1998  taxable  year. 

(B)  If  thei  trust  has  insufficient  gross 
income  an^  no  taxable  income  for  its 
1997  or  19fi8  taxable  year,  or  both,  and 
therefore  ia  not  required  to  file  a  Form 
1041  for  either  or  both  years,  the  trust 
must  makei  the  election  by  filing  a  Form 
1041  for  either  the  1997  or  1998  taxable 
year  with  the  statement  attached  (even 
though  not|  otherwise  required  to  file  a 
Form  1041: for  that  year).  The  trust 
should  onlV  provide  on  the  Form  1041 
the  trust's  name,  name  and  title  of 
fiduciary,  address,  employer 
identification  number,  date  created,  and 
type  of  entity.  The  statement  must  be 
attached  tq  a  Form  1041  that  is  filed  no 
later  than  Qctober  15, 1999. 

(C)  If  \hei  trust  files  a  Form  1040NR  for 
the  1997  taxable  year  based  on 
application  of  new  section 
7701(a)(30j(E)  to  the  trust,  and  satisfies 
paragraph  (0(1)  of  this  section,  in  order 
for  the  trudt  to  make  the  election  the 
trust  must  tile  an  amended  Form 
1040NR  return  for  the  1997  taxable  year. 
The  trust  must  note  on  the  amended 
Form  1040IMR  that  it  is  making  an 
election  ur  der  section  1161  of  the 
Taxpayer  I  elief  Act  of  1997.  The  trust 
must  attack  to  the  amended  Form 
1040NR  the  statement  required  by 


paragraph  (f)(3)(i)  of  this  section  and  a 
completed  Form  1041  for  the  1997 
taxable  year.  The  items  of  income, 
deduction  and  credit  of  the  trust  must 
be  excluded  from  the  amended  Form 
1040NR  and  reported  on  the  Form  1041. 
The  amended  Form  1040NR  for  the 

1997  taxable  year,  with  the  statement 
and  the  Form  1041  attached,  must  be 
filed  with  the  Philadelphia  Service 
Center  no  later  than  the  due  date,  plus 
extensions,  for  filing  a  Form  1041  for 
the  1998  taxable  year. 

(D)  If  a  trust  has  made  estimated  tax 
payments  as  a  foreign  trust  based  on 
application  of  section  7701(a)(30)(E)  to 
the  trust,  but  has  not  yet  filed  a  Form 
1040NR  for  the  1997  taxable  year,  when 
the  trust  files  its  Form  1041  for  the  1997 
taxable  year  it  must  note  on  its  Form 
1041  that  it  made  estimated  tax 
payments  based  on  treatment  as  a 
foreign  trust.  The  Form  1041  must  be 
filed  with  the  Philadelphia  Service 
Center  (and  not  with  the  service  center 
where  the  trust  ordinarily  would  file  its 
Form  1041). 

(E)  If  a  trust  forms  part  of  a  qualified 
stock  bonus,  pension,  or  profit  sharing 
plan,  the  election  provided  by  this 
paragraph  (f)  must  be  made  by  attaching 
the  statement  to  the  plan's  annual  return 
required  imder  section  6058 
(information  return)  for  the  first  plan 
year  beginning  after  December  31, 1996, 
or  to  the  plan's  information  return  for 
the  first  plan  year  begirming  after 
December  31,  1997.  The  statement  must 
be  attached  to  the  plan's  information 
return  that  is  filed  no  later  than  the  due 
date  for  filing  the  plan's  information 
return  for  tlje  first  plan  year  beginning 
after  December  31,  1997,  plus 
extensions.  The  election  will  be 
effective  for  the  first  plan  year  begiiming 
after  December  31, 1996,  and  thereafter, 
until  revoked  or  terminated. 

(F)  Any  other  type  of  trust  that  is  not 
required  to  file  a  Form  1041  for  the 
taxable  year,  but  that  is  required  to  file 
an  information  retvun  (for  example, 
Form  5227)  for  the  1997  or  1998  taxable 
year  must  attach  the  statement  to  the 
trust's  information  return  for  the  1997  or 

1998  taxable  year.  However,  the 
statement  must  be  attached  to  an 
information  return  that  is  filed  no  later 
than  the  due  date  for  fihng  the  trust's 
information  return  for  the  1998  taxable 
year,  plus  extensions.  The  election  will 
be  effective  for  the  1997  taxable  year, 
and  thereafter,  until  revoked  or 
terminated. 

(G)  A  group  trust  described  in  Rev. 
Rul.  81-100  consisting  of  trusts  that  are 
parts  of  quahfied  retirement  plans  and 
individual  retirement  accounts  (and  any 
other  trust  that  is  not  described  above 
and  that  is  not  required  to  file  a  Form 


1041  or  an  information  return)  need  not 
attach  the  statement  to  any  return  and 
should  file  the  statement  with  the 
Philadelphia  Service  Center.  The  trust 
must  make  the  election  provided  by  this 
paragraph  (f)  by  filing  the  statement  by 
October  15, 1999.  The  election  will  be 
effective  for  the  1997  taxable  year,  and 
thereafter,  until  revoked  or  terminated. 

(iii)  Failure  to  file  the  statement  in  the 
required  manner  and  time.  If  a  trust  fails 
to  file  the  statement  in  the  manner  or 
time  provided  in  paragraphs  (f)(3)(i)  and 
(ii)  of  this  section,  the  trustee  may 
provide  a  written  statement  to  the 
district  director  having  jurisdiction  over 
the  trust  setting  forth  the  reasons  for 
failing  to  file  the  statement  in  the 
required  manner  or  time.  If  the  district 
director  determines  that  the  failure  to 
file  the  statement  in  the  required 
manner  or  time  was  due  to  reasonable 
cause,  the  district  director  may  grant  the 
trust  an  extension  of  time  to  file  the 
statement.  Whether  an  extension  of  time 
is  granted  shall  be  in  the  sole  discretion 
of  the  district  director.  However,  the 
relief  provided  by  this  paragraph 
(f){3)(iii)  is  not  ordinarily  available  if  the 
statute  of  limitations  for  the  trust's  1997 
taxable  yean  has  expired.  Additionally, 
if  the  district  director  grants  an 
extension  of  time,  it  may  contain  terms 
with  respect  to  assessment  as  may  be 
necessary  to  ensure  that  the  correct 
amount  of  tax  will  be  collected  from  the 
trust,  its  owners,  and  its  beneficiaries. 

(4)  Revocation  or  termination  of  the 
election — (i)  Revocation  of  election.  The 
election  provided  by  this  paragraph  (f) 
to  be  treated  as  a  domestic  trust  may 
only  be  revoked  with  the  consent  of  the 
Commissioner.  See  sections  684,  6048, 
and  6677  for  the  federal  tax 
consequences  and  reporting 
requirements  related  to  the  change  in 
trust  residence. 

(ii)  Termination  of  the  election.  An 
election  imder  this  paragraph  (f)  to 
remain  a  domestic  trust  terminates  if 
changes  are  made  to  the  trust 
subsequent  to  the  effective  date  of  the 
election  that  result  in  the  trust  no  longer 
having  any  reasonable  basis  (within  the 
meaning  of  section  6662)  for  being 
treated  as  a  domestic  trust  under  section 
7701(a)(30)  prior  to  its  amendment  by 
the  SBJP  Act.  The  termination  of  the 
election  will  result  in  the  trust  changing 
its  residency  from  a  domestic  trust  to  a 
foreign  trust  on  the  effective  date  of  the 
termination  of  the  election.  See  sections 
684,  6048,  and  6677  for  the  federal  tax 
consequences  and  reporting 
requirements  related  to  the  change  in 
trust  residence. 

(5)  Effective  date.  This  paragraph  (f)  is 
applicable  beginning  on  February  2, 
1999. 
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PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  4.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  5.  In  §  602.101,  paragraph  (c)  is 
amended  by  adding  an  entry  in 
numerical  order  to  the  table  to  read  as 
follows: 

§602.101    OMB  Control  numbers. 

•        •        «        •        * 

(c)  •  •  • 


CFR  part  of  section  wtiere 
identified  and  descrit)ed 


Current  OMB 
control  No. 


301.7701-7 


1545-1600 


Dated:  January  13, 1999. 
Robert  E.  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue. 
Donald  C.  Lubick, 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  99-1892  Filed  2-1-99;  8:45  am] 

BILLING  CODE  4830-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  136 
[FRL-6227-4] 

Whole  Effluent  Toxicity:  Guidelines 
Establishing  Test  Procedures  for  the 
Analysis  of  Pollutants;  Final  Rule, 
Technical  Corrections 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule,  technical  corrections. 

SUMMARY:  EPA  is  amending  the 
"Guideline  Establishing  Test  Procedures 
for  the  Analysis  of  Pollutants"  at  40  CFR 
part  136  for  whole  effluent  toxicity 
(WET)  testing  imder  the  Clean  Water 
Act,  and  also  is  amending  three 
technical  docimients  incorporated  by 
reference  in  those  regulations.  The 
amendments  correct  minor  errors  and 
omissions,  provide  technical 
clarifications,  and  establish  consistency 
among  the  technical  documents. 
DATES:  These  corrections  are  effective 
March  4, 1999.  The  incorporation  by 
reference  of  the  publication  dates  listed 
in  this  rule  is  approved  by  the  Director 
of  the  Office  of  the  Federal  Register  on 
March  4, 1999.  In  accordance  with  40 
CFR  23.2,  this  rule  shall  be  considered 
issued  for  the  purposes  of  judicial 


review  February  16, 1999,  at  1:00  pm 
EST. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marion  Thompson,  Engineering  and 
Analysis  Division  (4303),  U.S. 
Environmental  Protection  Agency, 
Office  of  Science  and  Technology,  401 
M  Street,  SW,  Washington,  DC  20460,  or 
call  (202)  260-7117;  or  Teresa  J. 
Norberg-King,  National  Health  and 
Environmental  Effects  Research 
Laboratory,  Mid-Continent  Ecology 
Division,  Office  of  Research  and 
Development,  U.S.  Environmental 
Protection  Agency,  6201  Congdon 
Boulevard,  Duluth,  MN  55804,  or  call 
(218) 529-5163. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  1995,  EPA  amended  the 
"Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants,"  40  CFR  part  136.  to  add 
whole  effluent  toxicity  (WET)  testing 
methods  to  the  list  of  Agency  approved 
methods  in  Tables  lA  and  II,  for  data 
gathering  and  compliance  monitoring 
under  the  Clean  Water  Act  (60  FR 
53529.  October  16, 1995).  This  "WET 
final  rule"  amended  40  CFR  136.3  by 
adding  methods  that  employ 
standardized  freshwater,  marine,  and 
estuarine  vertebrates,  invertebrates,  and 
plants  to  directly  measure  the  acute  and 
short-term  chronic  toxicity  of  effluents 
and  receiving  waters.  The  WET  final 
rule  incorporated  the  following  three 
technical  documents  by  reference: 
Methods  for  Measuring  the  Acute 
Toxicity  of  Effluents  and  Receiving 
Water  to  Freshwater  and  Marine 
Organisms;  Fourth  Edition,  August  1993 
(EPA/600/4-90/027F);  Short-Term 
Methods  for  Estimating  the  Chronic 
Toxicity  of  Effluents  and  Receiving 
Water  to  Freshwater  Organisms,  Third 
Edition,  July  1994  (EPA/600/4-91/002); 
and  Short-Term  Methods  for  Estimating 
the  Chronic  Toxicity  of  Effluents  and 
Receiving  Water  to  Marine  and 
Estu£irine  Organisms,  Second  Edition, 
July  1994  (EPA/600/4-91/003). 

The  WET  final  rule  and  the  aquatic      , 
toxicity  test  manuals  contained  various 
minor  errors;  today's  amendments 
correct  typographical  errors  and  minor 
omissions.  These  amendments  also 
provide  technical  clarifications  and 
changes  for  consistency  among  the  three 
test  manuals. 

The  Administrative  Procedure  Act,  5 
U.S.C.  553,  states  that  when  an  Agency 
finds  good  cause,  it  may  issue  a  rule 
without  first  providing  for  notice  and 
comment.  This  rule  corrects 
typographical  errors  and  minor 
omissions,  and  provides  consistency 


among  the  WET  final  rule  and  the 
aquatic  toxicity  test  manuals 
incorporated  by  reference  at  40  CFR 
136.3.  Today's  revisions  eliminate 
confusion  and  provide  clarification.  The 
revisions  are  not  substantive.  Most  of 
these  minor,  non-substantive 
corrections  were  brought  to  the 
Agency's  attention  by  the  public. 
Therefore,  prior  notice  and  pubfic 
opportunity  for  comment  is 
unnecessary. 

n.  Corrections  to  the  Regulation 

This  rule  corrects  typographical  errors 
and  minor  omissions  and  provides 
consistency  in  the  regulatory  language 
and  the  three  aquatic  toxicity  test 
manuals  incorporated  by  reference  in 
the  WET  final  rule.  Corrections  include 
replacing  or  amending  text  with 
appropriate  wording  for  clarification 
and  consistency. 

Specifically,  this  rule  corrects  a 
typographical  error  in  the  regulatory 
language  for  the  WET  final  rule  in  Table 
II  at  §  136.3(e)  by  changing  the 
"maximum  holding  time"  for  aquatic 
toxicity  tests  from  6  hours  to  36  hours. 
Despite  the  inclusion  of  the  correct  36 
hour  maximum  holding  time  in  the 
aquatic  toxicity  test  manuals,  6  hours 
was  inadvertently  listed  in  the 
regulatory  language  for  the  WET  final 
rule.  The  Agency's  intention  was  to 
include  the  36  hour  maximum  holding 
time  in  the  regulatory  language  for  the 
WET  final  rule. 

This  rule  also  incorporates  by 
reference  an  "errata"  document  that 
lists  specific  corrections  to  each  aquatic 
toxicity  test  manual  incorporated  by 
reference  in  the  WET  final  rule.  The 
following  three  paragraphs  (A,  B,  and  C) 
describe  the  errata  for  each  aquatic 
toxicity  methods  manual  and  address 
specific  corrections  included  in  each 
manual  that  the  Agency  beheves  require 
further  explanation.  The  title  of  the 
errata  document  is:  Errata  for  the 
Effluent  and  Receiving  Water  Toxicity 
Testing  Manuals:  Acute  Toxicity  of 
Effluents  and  Receiving  Waters  to 
Freshwater  and  Marine  Organisms; 
Short-Term  Methods  for  Estimating  the 
Chronic  Toxicity  of  Effluents  and 
Receiving  Waters  to  Freshwater 
Organisms;  and  Short-Term  Methods  for 
Estimating  the  Chronic  Toxicity  of 
Effluents  and  Receiving  Waters  to 
Marine  and  Estuarine  Organisms  (EPA- 
600/R-98/182,  January  1999).  A  listing 
of  the  reference  for  this  errata  document 
and  where  it  can  be  viewed  or  obtained 
is  provided  in  Sections  IV  and  V  of  this 
notice. 
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A.  Conecti  ons  to  Acute  Manual 

There  ar  ( eight  items  in  the  errata: 
Methods  fc  r  Measuring  the  Acute 
Toxicity  ofl  Effluents  and  Receiving 
Waters  to  I  reshwater  and  Marine 
Organisms  (hereinafter,  acute  manual). 
Four  items  (Items  1,  2,  3  and  7)  estabUsh 
consistent  anguage  among  the  three  test 
manuals  to  prevent  confusion.  When  the 
WET  rule  ^^as  promulgated  in  1995,  the 
language  ii  i  the  acute  manual  shguld 
have  been  he  same  as  the  language 
included  ii  i  the  other  two  manuals. 
Upon  close  consideration  after 
rulemaking ,  it  became  apparent  that  the 
acute  mam  lal  (published  in  1993)  did 
not  includ*  portions  of  the  other 
manuals  (p^ublished  in  1994).  Today's 
amendmerits,  by  incorporation  of  the 
errata  document,  correct  those 
omissions,  ftems  4  and  8  correct 
typographic!  errors  and  minor 
omissions.  Items  5  and  6  correct 
typographi  :al  errors  to  avoid  confusion 
regarding  the  supplemental  test  species 
list  (Appendix  B)  and  the  recommended 
test  conditions  for  Cyprinella  leedsi  and 
Holrnesimfsis  costata.  The  name  change 
of  the  speaes  Notropis  leedsi  to 
Cyprinella  leedsi  occurred  after 
publicatioi)  of  acute  manual  and  the 
correct  ref^nce  for  this  change  is  now 
cited. 

B.  Corrections  to  Freshwater  Chronic 
Manual 

There  ar»  10  items  in  the  errata: 
Short-Term  Methods  for  Estimating  the 
Chronic  Toxicity  of  Effluents  and 
Receiving  Waters  to  Freshwater 
Organisms! (hereinafter,  freshwater 
chronic  manual).  For  Item  1 ,  the  section 
regarding  affluent  sampling  in  the 
freshwater  chronic  manual  are  identical 
to  those  induded  in  the  acute  manual. 
This  language  is  inappropriate  and  not 
intended  fi^r  chronic  tests  because 
excessive  tfesting  would  be  done  and 
flow-throufeh  tests  are  not  conducted  for 
the  short-tarm  tests  in  the  freshwater 
chronic  manual.  Items  2  and  3  clarify 
the  wordinjg  that  describes  the  handling 
and  feeding  of  nauplii.  Items  4,  5,  6,  7, 
and  9  are  minor  typographical 
correction^.  Item  8  provides  consistency 
in  terminology  and  prevents  confusion 
in  the  reporting  of  survival  values  in  the 
test  contro!  s  and  the  mean  number  of 
young  per  emale  for  the  Ceriodaphnia 


dubia  test. 


Item  10  corrects  errors  made 


in  presenti  ng  the  LCjo  value. 

C  Conecti  ons  to  Marine  and  Estuarine 
Chronic  Mqnual 

There  an  5  nine  items  in  the  errata: 
Short-Terr^  Methods  for  Estimating  the 
Chronic  T<  xicity  of  Effluents  and 
Receiving '  Vaters  to  Marine  and 


Estuarine  Organisms  (hereinafter, 
marine  and  estuarine  chronic  manual). 
For  Item  1 ,  the  section  regarding 
effluent  sampling  in  the  marine  and 
estuarine  chronic  manual  are  identical 
to  those  included  in  the  acute  manual. 
This  language  is  inappropriate  and  not 
intended  for  chronic  tests  and  would, 
therefore,  cause  excessive  testing 
because  flow-through  tests  are  not 
included  for  the  short-term  chronic  tests 
included  in  the  marine  and  estuarine 
chronic  manual.  Items  2,  4,  5,  6,  7,  8  and 
9  correct  typographical  errors.  Item  3 
corrects  an  inconsistency  between  the 
tabulated  data  and  the  probit  analysis  of 
that  data. 

m.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty,  contain  any 
unfunded  mandate,  or  impose  any 
significant  or  unique  impact  on  small 
governments  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  This  rule  also  does  not 
require  prior  consultation  with  State, 
local,  and  tribal  government  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  23,  1993)  or 
Executive  Order  13084  (63  FR  27655, 
May  10, 1998),  or  involve  special 
consideration  of  environmental  justice 
related  issues  as  required  by  Executive 
Order  12898  (59  FR  7629.  February  16, 
1994).  Because  this  action  is  not  subject 
to  notice-and-comment  requirements 
imder  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  regulatory  flexibility  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  TTiis  rule  also  is  not  subject 
to  Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  because  EPA  interprets 
E.O.  13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Order  has  the  potential  to  influence 
the  regulation.  This  rule  is  not  subject 
to  E.O.  13045  because  it  does  not 
establish  an  environmental  standard 
intended  to  mitigate  health  or  safety 
risks.  This  action  contains  no 
information  collection  requirements. 
Therefore,  no  information  collection 
request  has  been  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  and  approval  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 


Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  However,  section 
808  provides  that  any  rule  for  which  the 
issuing  agency  for  good  cause  finds  (and 
incorporates  the  finding  and  a  brief 
statement  of  reasons  therefor  in  the  rule) 
that  notice  and  public  procedure 
thereon  are  impracticable,  unnecessary, 
or  contrary  to  the  public  interest,  shall 
take  effect  at  such  time  as  the  Agency 
promulgating  the  rule  determines.  5 
U.S.C.  808(2).  As  stated  previously,  EPA 
has  made  such  a  good  cause  finding, 
including  the  reasons  therefor,  and 
established  an  effective  date  of  March  4, 
1999.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

IV.  Materiak  Incorporated  by 
Reference  Into  40  CFR  Part  136 

USEPA,  1999.  Errata  for  the  Effluent 
and  Receiving  Water  Toxicity  Testing 
Manuals:  Acute  Toxicity  of  Effluents 
and  Receiving  Waters  to  Freshwater  and 
Marine  Organisms;  Short-Term  Methods 
for  Estimating  the  Chronic  Toxicity  of 
Effluents  and  Receiving  Waters  to 
Freshwater  Organisms;  and  Short-Term 
Methods  for  Estimating  the  Chronic 
Toxicity  of  Effluents  and  Receiving 
Waters  to  Marine  and  Estuarine 
Organisms.  January  1999.  U.S. 
Environmental  Protection  Agency, 
Office  of  Research  and  Development, 
Duluth,  MN.  EPA-600/R-98/182. 

V.  Public  Availability  of  Materials  To 
Be  Incorporated  by  Refierence 

The  full  text  of  the  errata  document 
incorporated  by  reference  in  today's 
rulemaking  will  be  available  to  the 
general  public  from  the  following 
sources: 

Water  Docket:  Paper  version  of  the 
errata  document,  along  with  the  public 
record  for  this  rule  and  the  WET  final 
rule,  are  available  from  the  U.S. 
Environmental  Protection  Agency, 
Water  Docket,  401  M  Street  SW, 
Washington,  DC  20460.  For  access  to 
these  materials,  call  202-260-3027  on 
Monday  through  Friday,  excluding 
Federal  holidays,  between  9:00  a.m.  and 
3:30  p.m.  Eastern  Time  for  an 
appointment. 
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Internet:  Electronic  version  is 
available  via  the  Internet  at  http:// 
www.epa.gov/OST. 

Nationcu  Center  for  Environmental 
Publications  and  Information  (NCEPI): 
Electronic  or  paper  version  is  available 
from  the  U.S.  Environmental  Protection 
Agency,  National  Center  for 
Environmental  Publications  and 
Information  (NCEPI),  P.O.  Box  42419, 
Cincinnati,  OH  45242  by  phone  at  1- 
800/490-9198.  fax  at  (513)  489-8695,  or 
via  the  Internet  at  http://www.epa.gov/ 
ncepihom. 

EPA  Office  of  Water  Resource  Center: 
Electronic  or  paper  version  is  available 
from  the  Water  Resource  Center,  401  M 
Street,  SW,  Washington,  DC  20460  by 
phone  at  (202)  260-7786. 

EPA  Regional  Office  Libraries:  EPA 
has  10  Regional  offices  around  the 
coimtry,  each  with  a  publicly  accessible 
library.  Copies  of  the  errata  document 
can  be  viewed  and  copied  at  these  EPA 
Regional  libraries:  EPA  Region  I,  JFK 
Federal  Building,  One  Congress  Street, 
Boston,  MA  02203-0001,  (617)  918- 
1111;  EPA  Region  2,  290  Broadway, 
New  York,  NY  10007,  (212)  637-3185; 
EPA  Region  3,  1650  Arch  Street, 
Philadelphia,  PA  19103-2029,  (215) 
814-5000;  EPA  Region  4,  Sam  Nunn 
Atlanta  Federal  Center,  61  Forsythe 
Street  SW,  Atlanta,  GA  30303,  (404) 
562-8190;  EPA  Region  5,  77  West 
Jackson  Blvd.,  Chicago,  IL  60604-3507, 
(312)  353-2022;  EPA  Region  6.  First 
Interstate  Bank  Tower  at  Fountain  Place, 
1445  Ross  Avenue,  12th  Floor,  Suite 
1200,  Dallas,  TX  75202-2733,  (214) 
665-6424;  EPA  Region  7,  726  Minnesota 
Avenue,  Kansas  City,  KS  66101,  (913) 
551-7003;  EPA  Region  8,  999  18th 
Street,  Suite  500,  Denver,  CO  80202- 
2466,  (303)  312-6312;  EPA  Region  9.  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  (415)  744-1570;  EPA  Region  10. 
1200  Sixth  Avenue,  Seattle,  WA  98101, 
(206)  553-1200. 

Public  Libraries:  A  simimary  of  this 
rule  and  the  errata  document  have  been 
placed  in  the  combined  catalogues  of 
the  Online  Computer  Library  Center 
(OCLC)  in  Columbus,  Ohio,  available  to 
all  member  libraries  across  the  country 
(approximately  13,000).  This  summary 
will  facilitate  public  access  through 
interlibrary  loans  from  the  Regional  EPA 
libraries.  Through  OCLC,  EPA  has 
placed  the  summary  and  access 
information  in  the  Online  Library 
System.  Finally,  EPA  has  provided  the 
national  association  of  public  libraries 
vkTith  a  summary  of  this  rule  and  the 
errata  document  as  a  way  of 
eniphasizing  their  availability. 

"uie  errata  document  will  also  be 
available  for  viewing  and  copying 
through  the  following  state  library 


associations:  Alabama  Library 
Association,  400  S.  Union  Street,  Suite 
140,  Montgomery.  AL  36104;  Alaska 
Library  Association,  PO  Box  81084, 
Fairbanks,  AL  99708-1084;  Arizona 
State  Library  Association,  14449  North 
73rd  Street,  Scottsdale,  AZ  85260-7838; 
Arkansas  Library  Association,  9 
Shackleford  Plaza,  Suite  1 ,  Little  Rock, 
AR  72203;  California  Library 
Association,  717  K.  Street,  Suite  300, 
Sacramento,  CA  95814-3477;  Colorado 
Library  Association.  4350  Wadsworth 
Boulevard,  #340,  Wheat  Ridge,  CO 
80033;  Connecticut  Library  Association, 
Franklin  Commons,  106  Route  32, 
Franklin,  CT  06254;  Delaware  Library 
Association,  PO  Box  816,  Wilmington, 
DE  19903;  District  of  Columbia  Library 
Association,  PO  Box  14177,  Benjamin 
Franklin  Station,  Washington.  DC 
20044;  Florida  Library  Association, 
1133  W.  Morse  Blvd.,  Winter  Park.  FL 
32789-3788;  Georgia  Library 
Association,  c/o  SOLINET.  1438  West 
Peachtree  Street  NW,  Atlanta,  GA 
30309-2955;  Guam  Library  Association, 
PO  Box  22515  GFM,  Barrigada,  GU 
96921;  Hawaii  Library  Association,  PO 
Box  4441,  Honolulu,  HI  96813;  Idaho 
Library  Association,  3577  East  Pecan, 
Boise,  ID  83716-7115;  Illinois  Library 
Association,  33  W.  Grand  Avenue,  #301, 
Chicago,  IL  60610;  Indiana  Library 
Federation  6408  CarroUton  Avenue, 
Indianapolis,  IN  46220-1615;  Iowa 
Library  Association,  505  Fifth  Avenue, 
Suite  823,  Des  Moines,  lA  50309; 
Kansas  Library  Association,  South 
Central  Kansas  Library  System,  901  N. 
Main,  Hutchinson,  KS  67501-4401; 
Kentucky  Library  Association,  1501 
Twilight  Tr.,  Frankfort,  KY  40601; 
Louisiana  Library  Association,  PO  Box 
3058,  Baton  Rouge,  LA  70821;  Maine 
Library  Association,  Corrmiimity  Drive, 
Augusta,  ME  04330;  Maryland  Library 
Association,  400  Cathedral  Street,  3rd 
Floor,  Baltimore,  MD  21201; 
Massachusetts  Library  Association, 
Countryside  Offices  707  Turnpike  St., 
North  Andover.  MA  08145;  Michigan 
Library  Association.  6810  S.  Cedar. 
Suite  6,  Lansing.  MI  48911;  Minnesota 
Library  Association.  1315  Lowrey 
Avenue,  N.  Mirmeapolis.  MN  55411- 
1398;  Mississippi  Library  Association, 
PO  Box  20488.  Jackson.  MS  39289- 
1448;  Missouri  Library  Association, 
1306  Business  63  South.  Suite  B. 
Colimibia.  MO  65201;  Montana  Library 
Association.  507  Fifth  Avenue,  Helena, 
MT  59601-^359;  Nebraska  Library 
Association,  1422  Boswell  Avenue,  Box 
98,  Crete.  NE  68333;  Nevada  Library 
Association,  100  Stewart  Street.  Carson 
City.  NV  89710;  New  Hampshire  Library 
Association,  PO  Box  2322,  Concord,  NH 


03235;  New  Jersey  Library  Association, 
Box  1534,  Trenton,  NJ  08607;  New 
Mexico  Library  Association,  PO  Box 
26074,  Albuquerque,  NM  87125;  New 
York  Library  Association,  252  Hudson 
Avenue,  Albany,  NY  12210;  North 
Carolina  Library  Association,  State 
Library  of  North  Carolina,  109  East 
Jones  Street,  Raleigh,  NC  27601;  North 
Dakota  Library  Association,  University 
of  North  Dakota-Lake  Region,  1800  N. 
College  Drive,  Devils  L^ke,  ND  58301; 
Ohio  Library  Council,  35  E.  Gay  Street, 
Suite  305,  Columbus,  OH  43215; 
Oklahoma  Library  Association,  300 
Hardy  Drive,  Edmond,  OK  73013; 
Oregon  Library  Association.  PO  Box 
2042.  Salem.  OR  97308;  Pennsylvania 
Library  Association,  1919  N.  Front 
Street,  Harrisburg,  PA  17110;  Rhode 
Island  Library  Association,  PO  Box 
7858,  Warwick,  RI  02887-7858;  South 
Carolina  Library  Association,  PO  Box 
219,  Goose  Creek,  SC  29445;  South 
Dakota  Library  Association,  PO  Box  673, 
Pierre,  SD  57501;  Tennessee  Library 
Association,  PO  Box  158417,  Nashville, 
TN  37215-8417;  Texas  Library 
Association,  3355  Bee  Cave  Road,  #401, 
Austin,  TX  78746;  Utah  Library 
Association,  PO  Box  711789,  Salt  Lake 
aty.  UT  84171-1789;  Vermont  Library 
Association,  Box  803.  Burlington.  VT 
05402-0803;  St.  Thomas/St.  John 
Library  Association,  University  of 
Virgin  Islands,  St.  Thomas.  VI  00802;  St. 
Croix  Library  Association,  PO  Box 
306164,  Veterans  Drive  Station. 
Charlotte  AmaUe.  VI  00803;  Virginia 
Library  Association.  PO  Box  8277. 
Norfolk.  VA  23503-0277;  Washington 
Library  Association,  4016  First  Avenue 
NE,  Seattle,  WA  98105-6502;  West 
Virginia  Library  Association,  PO  Box 
5221,  Charleston.  WV  25361;  Wisconsin 
Library  Association.  5250  East  Terrace 
Drive.  Suite  A,  Madison,  WI  53718- 
8345;  Wyoming  Library  Association. 
Sweetwater  County  Library,  PO  Box 
550,  Green  River,  WY  82935. 

A  limited  number  of  copies  of  the 
errata  document  incorporated  by 
reference  will  be  available  from  the  EPA 
Regional  offices  and  the  State  NPDES 
permitting  offices.  Finally,  after  first 
printing,  copies  will  be  available  from 
the  National  Technical  Information 
Service  (NTIS),  Springfield,  VA  by 
phone  at  (703)  487-4650,  by  fax  at  (703) 
321-8547,  or  via  the  Internet  at  http:// 
www.ntis.gov.  NTIS  is  an  organization 
within  the  U.S.  Department  of 
Commerce. 

EPA  is  also  notifying  the  following 
groups  of  the  availability  of  these 
documents:  International  Association  of 
Enviroimiental  Testing  Laboratories; 
American  Society  of  Testing  Materials; 
Society  of  Environmental  Toxicology 
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Chemisby;  American  Chemical 
Wa^er  Environment  Federation; 
of  Metropolitan  Sewerage 
ApAC  International;  and 
Disci  arge  Monitoring 

Quality  Assurance 


and 

Society 

Association 

Agencies; 

EPA's 

Requiremerit 

Program 

List  of  Sub|<  lets  in  40  CFR  Part  136 

Environmental  protection.  Analytical 
methods.  Incorporation  by  reference, 
Monitoringj  Reporting  and 
recordkeeping  requirements.  Waste 
treatment  a]  id  disposal.  Water  pollution 
control. 

Dated:  Janiary  22. 1999. 

J.  Charles  Fo;  i. 

Assistant  Adi  ninistrator.  Office  of  Water 

For  the  re  asons  set  out  in  the 
preamble.  Part  136.  title  40,  chapter  I  of 


the  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  136— GUIDELINES 
ESTABUSHING  TEST  PROCEDURES 
FOR  THE  ANALYSIS  OF  POLLUTANTS 

1.  The  authority  citation  for  Part  136 
continues  to  read  as  follows: 

Authority:  Sees.  301,  304(h).  307.  and 
501(a)  Pub.  L.  95-217,  91  Stat.  1566,  et  seq. 
(33  U.S.C.  1251,  et  seq.)  (the  Federal  Water 
Pollution  Control  Act  Amendments  of  1972 
as  amended  by  the  Clean  Water  Act  of  1977.) 

2.  Section  136.3  is  amended  by 
adding  paragraph  (b)(41)  and  revising 
the  entry  for  "Table  LA — Aquatic 
Toxicity  Tests"  in  paragraph  (e)  Table  II 
as  follows: 


§  1 36.3    Identification  of  test  procedures. 

***** 

(b)  *   *  * 

(41)  USEPA,  January  1999  Errata  for 
the  Effluent  and  Receiving  Water 
Testing  Manuals:  Acute  Toxicity  of 
Effluents  and  Receiving  Waters  to 
Freshwater  and  Marine  Organisms; 
Short-Term  Methods  for  Estimating  the 
Chronic  Toxicity  of  Effluents  and 
Receiving  Waters  to  Freshwater 
Organisms;  and  Short-Term  Methods  for 
Estimating  the  Chronic  Toxicity  of 
Effluents  and  Receiving  Waters  to 
Marine  and  Estuarine  Organisms.  U.S. 
Environmental  Protection  Agency, 
Office  of  Research  and  Development, 
Duluth.  MN.  EPA-600/R-98/182. 


(e)*   * 


Table  ll.— Required  Containers,  Preservation  Techniques,  and  Holding  Times 


Parameter  No./name 


Contairwr ' 


Preservation 


Maximum  holding 
time* 


TaWe  lA— Aq  jatic  Toxicity  Tests:  6-10  Toxicity,  acute  and  ctironic  P.G. 


Coot,  4  "C* 


36  hours. 


'  Polyethylene  (P)  or  glass  (G).  For  microbiotogy,  plastic  sample  containers  must  be  made  of  sterilizabde  materials  (polypropylene  or  ottier 
autoclavable  plastic).  ^    ,.  ,.     ,j ,. 

2  Sample  pceservation  should  t>e  performed  immediately  upon  sample  collection.  For  composite  chemical  samples,  each  aliquot  should  be  pre- 
served at  the  time  of  collection.  When  use  of  an  automatic  sampler  makes  it  impossible  to  preserve  each  aliquot,  ttien  chemical  samples  may  be 
preserved  by  maintaining  at  40  until  compositing  and  sample  splitting  is  completed. 

3  When  any  sample  is  to  t>e  shipped  by  common  carrier  or  sent  through  the  United  States  Mails,  it  must  comply  with  ttie  Department  of  Trans- 
portation Haaardous  Materials  Regulations  (49  CFR  Part  172).  The  person  offering  such  material  for  transportation  is  responsible  for  ensuring 
such  compliance.  For  the  preservation  requirements  of  Table  II,  the  Office  of  Hazardous  Materials,  Transportation  Bureau,  Department  of  Trans- 
portation, haa  determined  that  the  Hazardous  Materials  Regulations  do  not  apply  to  the  following  materials:  Hydrochloric  Acid  (HCI)  in  water  solu- 
tions at  concentrations  of  0.04%  by  weight  or  less  (pH  about  1.96  or  greater);  Nitric  Acid  (HNO3)  in  water  solutions  of  0.15%  by  weight  or  less 
(pH  about  1.32  or  greater);  Sulfuric  Acid  (Hj  SO4)  in  water  solutions  of  0.35%  less  (pH  about  1.15  or  greater);  and  Sodium  Hydroxide  (NaOH)  in 
water  solutions  at  concentrations  of  0.080%  by  weight  or  less  (pH  about  12.30  or  less). 

*  Samples  should  tie  analyzed  as  soon  as  possible  after  collection.  The  times  listed  in  the  table  are  the  maximum  times  that  samples  may  be 
held  before  aiatyses  and  still  be  considered  valid.  Samples  used  for  toxicity  tests  are  to  be  used  for  test  Initiation  or  for  renewal  of  test  solutions 
within  36h  of  collection  as  grab  samples,  or  within  36  hours  of  the  collection  of  the  last  sample  of  the  composite.  Samples  for  bacteria  or  chemi- 
cal analysis  rfiay  be  held  for  longer  periods  than  specified  in  this  XatAe  only  if  the  permittee  or  monitoring  latxsratory  has  data  on  file  to  show  that 
the  specific  types  of  samples  under  study,  the  analytes  are  statjle  for  the  longer  time,  and  has  received  a  variance  from  the  Regional  Adminis- 
trator under  Para.  136.3(e).  Some  samples  may  not  be  stable  for  the  maximum  time  period  given  in  the  table.  A  permittee  or  monitoring  latxjra- 
tory  is  ot)ligaled  to  hold  the  samples  for  a  shorter  time  if  knowledge  exists  to  show  that  this  is  necessary  to  maintain  sample  stability.  See  Para. 
136.3(e)  for  details.  The  term  "analyze  immediately"  usually  means  within  15  minutes  or  less  of  sample  collection. 

]•  •  •  «  •  •  • 

'6  Sufficient  Ice  shoukl  be  placed  with  the  samples  In  the  shipping  container  to  ensure  that  ice  Is  still  present  when  the  samples  arrive  at  the 
latx>ratory.  However,  even  If  ice  Is  present  when  the  samples  arrive,  it  is  necessary  to  immediately  measure  tfie  temperature  of  the  samples  and 
confirm  ttiat  t\e  4C  temperature  nnaximum  has  not  been  exceeded.  In  the  isolated  cases  where  it  can  be  documented  that  this  holding  tempera- 
ture can  not  ^  met,  the  permittee  can  be  given  the  option  of  on-site  testing  or  can  request  a  variance.  The  request  for  a  variance  should  include 
supportive  ddta  which  show  ttiat  the  toxicity  of  the  effluent  samples  is  not  reduced  biecause  of  the  increased  holding  temperature. 


99-Bl 


[FR  Doc.  99-fel97  Filed  2-1-99;  8:45  am] 
BILUNG  CO0€  06CO-SO-P 


action:  Final  rule. 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Doclcet  No.  FEMA-7706] 

List  Of  Communities  Eligible  for  the 
Sale  of  Flood  Insurance 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 


summary:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  commimities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
third  column  of  the  table. 


ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  commimities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  commimity,  or  from 
the  NFIP  at:  Post  Office  Box  6464, 
Rockville,  MD  20849,  (800)  638-6620. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  Jr.,  Division  Director, 
Program  Support  Division,  Mitigation 
Directorate,  500  C  Street  SW.,  room  417, 
Washington.  DC  20472,  (202)  646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
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flood  insurance  which  is  generally  not 
otherwise  available.  In  return,    • 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  futiure  flooding. 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  I^(FIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Associate  Director  of 
the  Federal  Emergency  Management 
Agency  has  identified  the  special  flood 
hazard  areas  in  some  of  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map  (FHBM)  or  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  flood  map,  if  one  has  been 
published,  is  indicated  in  the  fourth 
column  of  the  table.  In  the  communities 
listed  where  a  flood  map  has  been 
published,  Section  102  of  the  Flood 
Disaster  Protection  Act  of  1973,  as 
amended,  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 

The  Associate  Director  finds  that  the 
delayed  effective  dates  would  be 
contrary  to  the  public  interest.  The 
Associate  Director  also  finds  that  notice 


and  public  procedure  under  5  U.S.C. 
553(b)  are  impracticable  and 
unnecessary. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  accordance 
with  the  Regulatory  FlexibiUty  Act,  5 
U.S.C.  601  et  seq.,  because  the  rule 
creates  no  additional  burden,  but  lists 
those  communities  eligible  for  the  sale 
of  flood  insurance. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 


Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federahsm  implications  under 
Executive  Order  12612,  Federahsm, 
October  26, 1987,  3  CFR,  1987  Comp., 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25,  1991,  56  FR 
55195.  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— {AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR.  1979  Comp..  p.  376. 

§  64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/location 


NEW  ELIGIBLES— Emergency  Program: 

Iowa:. 

Imogene,  city  of.  Fremont  County  

Westfield,  city  of,  Plymouth  County 

Kentucky:  Elkton.  city  of.  Todd  County 

Soutti  Dal<ota:  Potter  County,  unincorporated  areas  . 

Texas:  Ranger,  city  of,  Eastland  County  

Illinois:  Davis  Junction,  village  of.  Ogle  County 

Missouri:  Shelt)ina,  city  of.  Shelby  county  

NEW  ELIGIBLES— Regular  Program- 
Georgia:  Apf)ling  County,  unincorporated  areas 

Tennessee:  Lawrence  County,  unincorporated  areas 

North  Carolina: 

Marvin,  village  of.  Union  County '  

Walstonburg.  town  of.  Greene  County  *  . — 

Waxhaw,  town  of.  Union  County  

Missouri: 

Outchtown.  village  of.  Cape  Girardeau  County  ^ 

Huntteigh.  city  of.  St.  Louis  County  

REINSTATEMENTS: 

Tennessee:  Hardin  County,  unincorporated  areas  .... 


Wisconsin:  Wyeville.  village  of,  Monroe  County 


Community 
No. 


190391 
190482 
210381 
460285 
480205 
171076 
290665 

130001 
470354 


370514 
370515 
370473 

290927 
290359 

470082 


550293 


Effective  date 
of  eligibility 


December  3,  1998 

do 

December  4,  1998.. 
Decemt»er  10,  1998. 
December  15.  1998 
Decemtier  16.  1998. 
December  30.  1998 

Decemt>er  3,  1998 
December  10.  1998 


December  28. 1998 

do 

do 

December  30.  1998 
do 

April  16.  1976. 
Emerg;  Septenv 
ber  1,  1986. 
Reg.;  April  2. 
1991.  Susp;  De- 
cember 3.  1998 
Rein. 

July  18.  1975. 
Emerg;  March  1, 
1984.  Reg; 
March  1,  1984. 
Susp;  Decernber 
3.  1998.  Rein. 


Current  effective 
map  date 


October  29.  1976. 
August  13.  1976. 


April  23.  1976. 

April  25.  1975. 

May  3.  1990. 
December  16. 
1988. 

January  17,  1997. 
January  6.  1983. 
NSFHA. 

August  15.  1989. 
August  2.  1995. 

April  2.  1991. 


March  1.  1984. 
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PennsyK  ania:  West  Pikeland,  township  of,  Chester  County 


REGULAR 
Region  I: 
Maine: 
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State/location 


P  ^OGRAM  CONVERSIONS: 

P  artland,  city  of,  Cumberland  County 


Region  II: 

New  Jeriey;  Allendale,  t»rough  of,  Bergen  County 
Fair  Lavi^,  through  of,  Bergen  County 
Glen  Ro^k,  borough  of,  Bergen  County 
Ho-Ho-KUs,  borough  of,  Bergen  County 

Mahwahi  township  of,  Bergen  County  

Midland  Park,  txirough  of,  Bergen  County  

Montvala,  borough  of,  Bergen  County  

Park  Ric^ge,  borough  of,  Bergen  County ~ 

Ramsey,  txjrough  of,  Bergen  County  

Ridgewood,  village  of,  Bergen  County 

Saddle  River,  borough  of,  Bergen  County 

Upper  Saddle  River,  borough  of,  Bergen  County 

Waldwick,  borough  of,  Bergen  County  

Woodcli*  Lake,  borough  of,  Bergen  County 

Wyckoff.  township  of,  Bergen  County 

Region  V: 

Ohio:  Tipp  City,  city  of,  Miami  County 

Region  VI: 
Louisiane: 

Natchez,  village  of,  Natchitoches  Parish  

Natfhitoches  Parish,  unincorporated  areas 

Rk:l^land  Pahsh,  unincorporated  areas 

Texas:  ] 

Bastrop  County,  unincorporated  areas 

Lulifig.  city  of,  CaWwell  County 

Martindale,  town  of,  Caldwell  County  

Region  IX: 
California: 

Mertio  Park,  city  of,  San  Mateo  County 

Palo  Alto,  city  of,  Santa  Clara  County  

Region  X: 

Washin^on:  Mason  County,  unincorporated  areas 

Region  II: 

New  Jensey:  Highlands,  borough  of,  Monmouth  County 


Region  III:    ' 

Pennsylvania:  Reynoldsville,  borough  of,  Jefferson  County 
Region  IX: 

Arizona:  Quartzsite,  town  of,  La  Paz  County 

California: 

Moiigan  Hill,  city  of,  Santa  Clara  County  

Region  X: 
Oregon: 

Burns,  city  of,  Harney  County 

Harney  County,  unincorporated  areas 


Community 
No. 


420051 


230051 


340019 
340033 
340038 
340044 
340049 
340051 
340052 
340063 
340064 
340067 
340073 
340077 
340078 
340082 
340084 

390401 


220370 
220129 
220154 

481193 
480096 
481587 


060321 
060348 

530115 

345297 


420513 
040134 
060346 


410084 
410083 


Effective  date 
of  eligibility 


April  10,  1974, 
Emerg;  June  1 , 
1983,  Reg;  No- 
vember 20,  1996, 
Susp;  December 
17,  1^98,  Rein. 


December  8,  1998, 
Suspension  With- 
drawn. 


..do. 

..do, 

..do. 

..do  . 

..do. 

..do, 

..do, 

..do, 

..do, 

..do 

..do, 

..do 

..do 

..do 

..do, 

..do 


..do 
..do 
..do 

..do 
..do 
..do 


..do 
..do 

..do 


Current  effective 
map  date 


November  20, 
1996. 


December  22, 1998 
Suspension  With- 
drawn. 


..do 
..do 
..do 


..do 
..do 


December  8, 1998. 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 


Do. 
Do. 
Do. 

Do. 
Do. 
Do. 


Do. 
Do. 

Do. 

December  22, 1998 

Do. 
Do. 
Do. 


Do. 

Do. 


Code  for  reading  third  column:  Emerg.— Emergency;  Reg.— Regular  Rein.— Reinstatement;  Susp.— Suspension;  With.— Withdrawn;  NSFHA— 
Non  So6cidl  Flood  H3Z3rd  Arsd 

1  The  Village  of  Marvin  has  adopted  the  Union  County  (CID  #370234)  Fkxxl  Insurance  Rate  Map  dated  January  17,  1997. 

2 The  Town  of  Walstonburg  has  adopted  the  Greene  County  (CID  #370378)  Flood  Insurance  Rate  Map  dated  January  6, 1983. 

3  The  Village  of  Dutchtown  has  adopted  the  Cape  Girardeau  County  (CID  #290790)  Flood  Insurance  Rate  Map  dated  August  15.  1989  (panel 
1258). 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 
Issued:  January  21, 1999. 
Michael ).  Armstrong, 
Associate  Director  for  Mitigation. 
(FR  Doc.  99-2432  Filed  2-1-99;  8:45  am) 
HLUNQ  CODC  671»-05-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CPR  Parts  land  10 

[USCG-1 998-3824] 

RIN2115-AF58 

Maritime  Course  Approval  Procedures 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  issues  a  final 
rule  revising  the  regulations  that  govern 
Maritime  Course  Approval  Procedures. 
The  rule  streamlines  the  process  by 
which  courses  are  submitted  to  and 
reviewed  by  the  Coast  Guard.  The  rule 
also  adds  a  mechanism  to  allow  us  to 
suspend  or  withdraw  approvals  for 
courses.  Although  the  current 
regulations  govern  training  schools  with 
approved  courses,  only  a  methodology 
for  course  approval  is  provided. 
Revising  the  regulations  to  include 
suspension  and  withdrawal  procedures 
will  motivate  schools  to  maintain  a 
xmiformly  high  standard,  improve 
compliance  with  course  approval 
regulations,  and  ultimately  promote 
public  safety. 

DATES:  This  final  rule  is  effective  on 
March  4, 1999. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  Docket 
Management  Facihty,  (USCG-1 998- 
3824),  U.S.  Department  of 
Transportation,  room  PL-401,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  rule,  contact  James 
Cavo,  National  Maritime  Center  (NMC), 
703-235-0018.  For  questions  on 
viewing,  or  submitting  material  to,  the 
docket,  contact  Dorothy  Walker,  Chief, 
Dockets,  Department  of  Transportation, 
telephone  202-366-9329. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  May  13, 1998,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  "Maritime 
Course  Approval  Procedures"  in  the 
Federal  Register  (63  FR  26566).  The 


Coast  Guard  received  eight  comments  in 
response  to  the  proposed  rulemaking. 

Background  and  Purpose 

Regulations  for  merchant  mariner 
coiuse  approvals  have  been  in  place  for 
several  years  and  are  found  in  46  CFR 
part  10.  Courses  were  first  approved  for 
education  mandated  by  regulation  such 
as  radar  observer,  fire-fighting,  and  first 
aid.  Coiu-ses  were  then  approved  for 
formal  training  instead  of  required  sea 
service  for  both  renewal  and  raise  in 
grade  of  a  license  or  an  endorsement, 
and  to  substitute  for  a  Coast  Guard 
examination. 

With  the  publication  of  a  Focus  Group 
Study,  Licensing  2000  and  Beyond  in 
1993,  the  Coast  Guard  began  approving 
courses  to  substitute  for  certain  modules 
of  examination,  especially  for  lower 
level  licenses.  Now,  with  the 
implementation  of  the  1995 
Amendments  to  the  International 
Convention  on  Standards  of  Training, 
Certification  and  Watchkeeping  for 
Seafarers,  1978  (STCW)  of  the 
International  Maritime  Organization 
(IMO),  requirements  for  basic  entry- 
level  education,  structiu«d  shipboard 
training  programs,  and  specific 
assessment  protocols,  the  course 
approval  biuden  has  increased 
considerably. 

Presently,  the  Coast  Guard  has 
approved  in  excess  of  700  courses 
presented  by  over  225  schools  and  the 
number  is  growing  weekly.  As  part  of  a 
Quality  Standard  System  (QSS),  Coast 
Guard  Regional  Examination  Centers 
(RECs)  are  charged  with  oversight  of 
these  widespread  training  institutions. 

The  majority  of  schools  consist«itly 
operate  according  to  the  regulations 
governing  course  approvals.  There  are 
times,  however,  when  audits  of  a 
particular  school  show  evidence  of 
infi-actions  ranging  from  incomplete 
recordkeeping  to  major  deficiencies 
dealing  vdth  examination  tampering, 
operating  outside  the  conditions  of  the 
course  approval,  and  outright 
misrepresentation  of  course  material. 
Some  primary  reasons  for  suspending  or 
withdrawing  a  course  approval  include 
(but  are  not  limited  to): 

•  Failure  to  comply  with  the 
provisions  of  the  course  approval. 

•  Failure  to  comply  witn  the 
provisions  of  parts  10, 12, 13  or  15  of 
Title  46,  Code  of  Federal  Regulations 
(46  CFR)  especially  Part  10,  Subpart  C. 

•  Scheduling  and  teaching  an 
approved  coiu"se  at  a  location  other  than 
the  site  requested  in  the  application  for 
approval  and  authorized  in  the  approval 
letter  unless  prior  site  approval  is 
requested  of  and  granted  by  the  Officer 
in  Charge,  Marine  Inspection  (OCMI)  of 


the  Regional  Exam  Center  in  whose  area 
of  responsibility  the  "remote  site"  is 
located. 

•  Not  adhering  to  the  approved  length 
of  the  course;  cutting  short  instructional 
time  on  a  daily  or  weekly  basis. 
Substituting  "homework"  or 
"preparation  time,"  either  on  computer- 
based  questions  or  artificially  drawn-out 
plotting  exercises  for  quality  classroom 
instructional  contact  hours. 

•  Using  unqualified  instructors, 
substandard  facilities  or  otherwise 
presenting  the  course  in  a  manner  that 
is  not  sufficient  for  or  conducive  to 
achieving  the  learning  objectives  of  the 
course. 

•  Not  giving  a  final  (end-of-course) 
exam  equal  in  scope  and  difficulty  to 
the  Coast  Guard  exam  for  that  particular 
Ucense  or  endorsement.  Also,  for  not 
giving  a  final  exam  or  a  "re-take"  exam 
which  is  totally  different  than  any 
homework,  classroom  "practice 
exercise"  or  exam  previously  viewed  by 
the  student. 

•  Issuing  certificates  of  course 
completion  to  students  who  have  not 
demonstrated  competency  or  who  have 
not  otherwise  met  the  course 
requirements. 

•  Advertising,  holding  a  course,  or 
issuing  certificates  of  course  completion 
to  students  as  having  passed  a  course  of 
instruction  for  which  the  school  does 
not  hold  a  valid  Coast  Guard  approval. 

•  Assisting  a  student  in  passing  the 
final  (end-of-course)  exam  by  either 
directly  or  indirectly  providing  any 
assistance  including,  but  not  limited  to, 
supplying  answers,  hinting  at  the 
correct  answer,  grading  and  returning 
the  exam  for  completion  and  indicating 
that  certain  answers  or  choices  are 
incorrect  prior  to  grading. 

•  Giving  a  student  a  final  (end-of- 
coiu-se)  exam  orally.  The  authority  to 
give  an  oral  examination  rests  with  the 
OCMI  per  46  CFR  10.205. 

•  Allowing  a  student  to  enroll  or  join 
the  course  after  the  beginning  of  course 
instruction. 

In  order  to  prevent  these  infractions, 
and  ensure  the  integrity  of  Coast  Guard 
approved  courses,  the  Coast  Guard  is 
issuing  this  rule  to  establish  suspension, 
withdrawal,  and  appeal  provisions  in 
our  regulations. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  is  substituting  the 
words  "withdraw,"  "withdrawn,"  and 
"withdrawal"  wherever  the  words 
"revoke,"  "revoked,"  and  "revocation" 
were  used  in  the  NPRM  and  in  the 
regulatory  text  of  sections  1.03-15, 
1.03-45,  and  10.302.  This  is  being  done 
for  clarity  and  to  avoid  any  confusion 
wiin  the  suspension  and  revocation 
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1 .  General  Comments 

The  majority  of  the  comments 
supported  Xhf  NPRM  and  did  not 
recommend  ifiajor  changes.  Two 
comments  expressed  strong  support  and 
felt  that  the  "suspension  and 
revocation"  provisions  (now  labeled 
withdrawal)  *vere  necessary  to  ensure 
the  quality  aiid  integrity  of  mariner 
training.  Onejconunent  felt  the  Coast 
Guard  should  use  this  rulemaking  to 
change  the  way  in  which  it  administers 
Merchant  Marine  license  examinations. 
Such  an  und(  irtaking  is  beyond  the 
scope  of  this  rulemaking. 

2.  Course  Expiration 

Four  comnients  expressed  confusion 
or  concern  regarding  the  expiration  of  a 
course  approval  when  the  school  no 
longer  offers  ihe  course.  Two  comments 
suggested  thait  this  apply  only  when  the 
training  organization  informs  the  Coast 
Guard  that  it  jwould  no  longer  be 
offering  the  cburse  or  that  the  school  be 
provided  an  opportunity  to  confirm  that 
it  no  longer  will  offer  the  course.  The 
Coast  Guard  igrees  that  the  proposed 
language  was  potentially  confusing  and 
has  revised  section  10.302,  paragraphs 
(c)  and  (d).  to  indicate  that  a  course 
approval  will  terminate  when  the  school 
notifies  the  Ooast  Guard  that  it  will  no 
longer  offer  the  course. 

One  comment  suggested  that  section 
10.302,  paragraphs  (c)  and  (d),  be 
amended  to  provide  for  revocation 
when  a  school  is  acquired  by  another 
school,  but  continues  to  offer  its  courses 
using  the  sai$e  facilities  and  instructors. 
Because  Section  10.302.  paragraphs  (c) 
and  (d),  ahe^y  provide  that  a  course 
approval  or  ifenewal  of  approval  expire 
upon  any  change  in  ownership  of  the 
school,  no  cl^ges  were  made  in 
response  to  this  comment. 

One  comnflent  suggested  the 
rulemaking  be  expanded  to  specifically 
address  procedures  to  be  followed  when 
adding  instn^ctors  and  faciUties  to  a 
course  approval,  selling  approved 
courses,  or  fmnchising  approved 


courses.  These  issues  are  beyond  the 
scope  of  this  rulemaking. 

3.  Suspension  and  Withdrawal  of 
Course  Approvals 

One  comment  suggested  deleting  the 
provision  in  the  proposed  rule  that  a 
course  approval  be  suspended  for 
failure  to  comply  with  applicable 
portions  of  the  Code  of  Federal 
Regulations  if  the  Coast  Guard  fails  to 
ensure  that  the  course  meets  parts  10, 
12,  13  or  15  of  Title  46,  Code  of  Federal 
Regulations  (46  CFR)  prior  to  approval, 
noting  that  the  school  would  not  be  able 
to  bring  the  course  into  compliance 
without  violating  the  terms  of  the  course 
approval.  The  Coast  Guard  disagrees.  If 
a  training  organization  wishes  to  make 
changes  to  an  approved  course,  for  any 
reason,  it  must  obtain  written  approval 
from  the  National  Maritime  Center  to  do 
so.  If  the  Coast  Guard  becomes  aware 
that  a  course  that  does  not  meet 
applicable  regulations  was  erroneously 
approved,  the  approval  holder  will  be 
given  a  reasonable  time  period  to  make 
any  required  changes  before  the 
approval  is  suspended.  If  changes  to 
regulations  impact  on  an  already 
approved  course,  the  approval  holder 
would  also  be  given  a  reasonable  period 
in  which  to  modify  the  course  to  bring 
it  into  compliance  with  the  regulations. 

One  comment  suggested  that  section 
10.302.  paragraph  (e).  identify  the 
specific  office  of  the  Coast  Guard  that 
will  determine  whether  a  course  is  not 
in  compliance  with  applicable 
regulations.  The  Coast  Guard  disagrees. 
Such  a  determination  may  be  made  by 
a  number  of  Coast  Guard  offices, 
including  an  OCMI,  the  National 
Maritime  Center  or  their  representatives. 
Whether  or  not  suspension  or 
withdrawal  action  will  be  taken  will  be 
determined  by  the  cognizant  OCMI  or 
the  National  Maritime  Center,  as 
provided  for  by  this  rule. 

Two  comments  stated  that  the 
determination  that  a  course  is  being 
presented  in  a  maimer  that  is 
insufficient  to  achieve  learning 
objectives  be  made  by  person{s)  with 
expertise  in  the  subject  area.  The  Coast 
Guard  agrees,  but  does  not  feel  a  change 
to  the  proposed  rule  is  necessary.  The 
decision  to  suspend  or  withdraw  a 
course  approval  will  be  made  with 
input  from  subject  matter  experts  at  the 
National  Maritime  Center. 

Three  comments  stated  that  a  training 
organization  should  be  given  an 
opportunity  to  correct  any  deficiencies 
prior  to  suspension.  The  Coast  Guard 
agrees,  but  does  not  believe  that  a 
change  to  the  proposed  rule  is  needed. 
The  rule  clearly  provides  that  an 
approval  holder  will  be  given  an 


opportimity  to  correct  deficiencies 
before  suspension  by  the  OCMI.  Upon 
suspension  by  the  OCMI,  the  NMC  may 
also  grant  the  approval  holder  an 
opportimity  to  correct  the  problem(s). 

Three  comments  felt  the  OCMI  should 
only  have  the  authority  to  issue 
warnings  or  to  place  a  school  on 
probation.  The  Coast  Guard  disagrees. 
As  previously  discussed,  a  warning  and 
the  opportunity  to  correct  deficiencies 
will  be  given  before  the  OCMI  suspends 
a  course  approval.  Two  of  the  comments 
expressed  concern  over  the 
"nationwide"  impact  a  suspension  by 
an  OCMI  would  have  on  an  approval 
holder.  This  is  a  necessary  safeguard  to 
ensure  the  integrity  of  training.  The 
authority  to  suspend  a  course  approval 
should  not  be  confined  only  to  the 
OCMI's  zone. 

One  comment  stated  that  the  specific 
examples  given  in  the  NPRM  that  might 
result  in  a  suspension  or  withdrawal  of 
a  course  approval  were  misleading  as 
the  examples  were  all  different 
examples  of  not  following  the  course 
curriculum.  The  Coast  Guard  disagrees. 
The  examples  given  are  intended  to 
provide  guidance  on  what  action  by  a 
training  organization  would  be 
considered  grounds  for  suspension.  The 
Coast  Guard  does  not  believe  a  change 
to  the  proposed  rule  is  necessary  and 
considers  the  cited  examples  to  be 
indicative  of,  but  not  exclusive  of,  the 
conduct  that  might  result  in  a 
suspension  or  withdrawal  of  course 
approval. 

One  comment  suggested  that  students 
be  permitted  to  join  a  coiu^e  in  progress 
if  they  will  make  up  the  lost  hours.  The 
Coast  Guard  may  permit  this  for 
"modular"  coiuses  if  doing  so  will  not 
compromise  the  achievement  of 
learning  objectives.  However,  this  is  a 
determination  that  must  be  made  after  a 
review  of  the  specific  course.  Such  a 
provision  may  be  proposed  by  a  training 
organization  in  its  original  course 
approval  request  or  by  a  request  to 
modify  an  existing  approved  course. 

One  comment  stated  that  a  course 
approval  shoidd  not  be  suspended  or 
withdrawn  for  scheduling  and  teaching 
a  course  at  an  unapproved  location  as 
this  does  not  effect  the  content  of  the 
course.  The  Coast  Guard  disagrees.  Site 
approvals  are  given  after  an  inspection 
of  the  proposed  facility  and  only  if  the 
proposed  facility  is  adequate  for  the 
proposed  use  and  the  achievement  of  a 
coiu-se's  learning  objectives.  Schools  are 
required  to  obtain  written  approval  for 
any  change  in  facilities  or  to  conduct 
the  coiu^e  at  a  new  or  remote  location 
as  a  requirement  of  the  course  approved. 
Failure  to  follow  any  condition 


Federal  Register/Vol.  64,  No.  21 /Tuesday,  February  2,  1999/Rules  and  Regulations  4983 


speciBed  in  the  course  approval  may 
lead  to  suspension. 

One  comment  felt  that  withdrawal  of 
all  of  a  school's  course  approvals  when 
there  is  a  demonstrated  history  of  failing 
to  comply  with  course  approval 
requirements  is  a  necessary  safeguard  to 
protect  the  quality  of  mariner  training, 
while  another  felt  this  authority  had  too 
much  potential  abuse.  The  Coast  Guard 
believes  that  the  appeal  mechanism 
provides  adequate  safeguards  against 
abuse.  The  Coast  Guard  considers  this 
an  appropriate  action  when  an  approval 
holder  has  consistently  failed  to  comply 
with  requirements.  As  another  comment 
noted,  this  action  is  only  for 
extraordinary  circumstances.  The 
situations  in  which  this  action  would  be 
used  will  be  specified  in  National 
Maritime  Center  Policy  Letters  and/or 
the  Coast  Guard  Marine  Safety  Manual. 

4.  Changes  to  Approved  Course 
Curriculum 

One  comment  suggested  that  a  request 
to  modify  the  curriculum  of  an 
approved  course  be  deemed  approved  if 
the  National  Maritime  Center  fails  to 
respond  to  the  request  within  3  weeks. 
The  Coast  Guard  disagrees.  The 
National  Maritime  Center  has 
established  a  program  goal  of 
responding  to  all  requests  for  course 
approval,  renewal  of  approval  or 
modifications  to  an  approved  course  in 
a  timely  manner.  A  training 
organization  may  not  change  its 
approved  curriculum,  facilities  or 
instructors  without  written  approval 
from  the  Commanding  Officer,  National 
Maritime  Center. 

5.  Suspensions  and  Withdrawal 
Procedures  and  Appeals 

Two  comments  suggested  that  the 
suspension  and  withdrawal  process  be 
amended  to  include  an  impartial  arbiter 
such  as  a  district  hearing  officer  or 
administrative  law  judge.  The  Coast 
Guard  disagrees.  The  rule  gives  the 
cognizant  OCMI  the  authority  to 
suspend  a  course  approval,  and  the 
Commanding  Officer  of  the  National 
Maritime  Center  the  authority  to 
vdthdraw  a  course  approval.  The 
National  Maritime  Center  provides 
oversight,  establishes  guidelines  and 
determines  policy  for  Coast  Guard 
approved  courses,  and  the  OCMI 
monitors  the  various  courses  offered  by 
the  schools.  The  National  Maritime 
Center  and  the  OCMI  are  in  the  best 
position  to  determine  when  a  school  is 
failing  to  meet  its  obligations  and  can 
work  with  a  school  to  ensure  the  highest 
standards  are  maintained.  Most  schools 
operate  within  our  regulations,  and 
suspension  and  withdrawal  procedures 


are  initiated  only  in  those  rare  instances 
when  a  school  deviates  from  the  norm. 
No  changes  were  made  to  the  rule  in 
response  to  these  comments. 

One  comment  suggested  that  appeals 
of  covu^e  approval  decisions  to  the 
Commandant  be  addressed  to  the 
Commandant  (G-MO)  so  that  the 
Commanding  Officer,  National  Maritime 
Center  is  not  the  recipient  for  these 
appeals.  The  Coast  Guard  does  not  feel 
a  change  to  the  proposed  rule  is 
necessary.  This  rule  provides  that 
appeals  of  course  approval  issues  are  to 
be  made  to  the  Commandant  (G-MO) 
via  the  Commanding  Officer,  National 
Maritime  Center.  The  recipient  of 
appeals  imder  this  section  is  the 
Commandant  (G-MO).  As  addressee. 
National  Maritime  Center  will  forward 
the  appeal  and  all  relevant  docimients 
fi'om  its  files,  and  provide  other 
assistance  as  requested. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  poHcies 
and  procedures  of  DOT  is  unnecessary. 

Course  approval  suspensions, 
withdrawals,  or  expirations  do  not 
impose  specific  requirements  on  any 
course  holder.  Rather,  this  rule 
establishes  a  standard  enforcement 
method  for  the  rare  number  of  course 
approval  holders  who  do  not  comply 
with  applicable  statutes,  regulations, 
and  the  terms  of  course  approval. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considers  whether  this  rule,  if  adopted, 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include  srpall 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  small  entities  affected  by  this  rule 
are  privately  owned  and  operated 
schools  wath  one  to  several  employees, 
commimity  colleges,  and  maritime  labor 
union  owned  and  operated  schools. 
Suspension  or  withdrawal  of  an 


approval  for  a  course  or  courses 
depends  on  the  nature  and  severity  of 
the  infraction. 

We  realize  that  most  schools  operate 
within  the  confines  of  course  approval 
regulations,  guidelines  and  letters.  This 
rule  would  provide  a  standard 
mechanism,  in  regulation,  for  the  rare 
instances  when  a  school  might  deviate 
from  those  course  approval  regulations, 
guidelines  and  letters.  Also,  this  rule 
would  provide  an  opportunity  for  the 
approval  holder  to  correct  any 
deficiencies  prior  to  revocation. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposed 
rule,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121),  the  Coast  Guard  will 
provide  assistance  to  small  entities  to 
determine  how  this  rule  applies  to 
them.  If  you  are  a  small  business  and 
need  assistance  understanding  the 
provisions  of  this  rule,  please  contact 
James  Cavo,  703-235-0018. 

The  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  10  Regional  Fairness  Boards  were 
established  to  receive  comments  from 
small  businesses  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
will  aimually  evaluate  the  enforcement 
activities  and  rate  each  agency's 
responsiveness  to  small  business.  If  you 
wrish  to  comment  on  the  enforcement 
actions  of  the  Coast  Guard,  call  1-888- 
REG-FAIR  (1-688-734-3247). 

Collection  of  Information 

This  rule  contains  no  new  coUection- 
of-information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  (34)(a)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This 
exclusion  is  in  accordance  with 
paragraph  (a),  cd^iceming  regulations 
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that  are  proceaural.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects 

46  CFR  Part  1 

Administrative  practice  and 
procedure.  Organization  and  functions 
(Government  Agencies),  Reporting  and 
recordkeepingj  requirements. 

46  CFR  Part  ll 

Reporting  a 
requirements 

For  the  reasi 
preamble,  the 
CFR  parts  1 


id  recordkeeping 
tchools.  Seamen, 
ins  discussed  in  the 
ioast  Guard  amends  46 
Id  10  as  follows: 


PART  1-ORdANIZAT10N,  GENERAL 
COURSE  AND  METHODS  GOVERNING 
MARINE  SAFSTY  FUNCTIONS 


1.  The  authc 
continues  to 


nad 


U 


Authority:  5 

U.S.C.  7701;  49 
issued  under  thd 


S.C.  552;  14  U.S.C.  633;  46 

ZFR  1.45,  1.46;  §  1.01-35  also 

authority  of  44  U.S.C.  3507. 

15,  revise  paragraph  (h)(3) 


rity  citation  for  part  1 
as  follows; 


2.  In  §  1.03- 
to  read  as  folic  ws 

§1.(»-15    General. 

*  * 

(h)  •  •  • 

(3)  Commanjding  Officer,  National 
Maritime  Cent  Br,  for  appeals  involving 
vessel  documentation  issues,  tonnage 
issues,  and  suspension  or  withdrawal  of 
course  approvals. 
***** 

3.  Revise  §  lj.03-45  to  read  as  follows: 

§  1 .03-45    Appeals  from  decisions  or 
actions  Involving  documentation  of  vessels 
and  suspensloi^  or  withdrawal  of  course 
approvals.        i 

Any  person  Idirectly  affected  by  a 
decision  or  acjion  of  an  officer  or 
employee  of  tlie  Coast  Guard  acting  on 


or  in  regard  to 


vessel  under  part  67  or  suspension  or 
withdrawal  of  course  approvals  under 
part  10  of  this  chapter,  may  make  a 
formal  appeal  of  that  decision  or  action 
to  the  Commai  idant  (G-MO)  via  the 
Commanding  Dfficer,  National  Maritime 
Center,  in  acc(  irdance  with  procedures 
contained  in  §§1.03-15  through  1.03- 
25  of  this  subjart. 

PART  10— LICENSING  OF  MARITIME 
PERSONNEL 


4.  The  authority 
continues  to  road 


Authority:  31 

2103,2110:46  1 
7502,7505,7701 
10.107  also  issued 
U.S.C.  3507 


the  documentation  of  a 


citation  for  part  10 
as  follows: 

U.S.C.  9701:  46  U.S.C.  2101, 
S.C.  Chapter  71;  46  U.S.C. 
;  49  CFR  1.45,  1.46;  Sec. 
under  the  authority  of  44 


5.  In  §  10.302,  in  paragraphs  (c)  and 
(d),  remove  the  word  "revoked"  and 
add,  in  its  place,  the  word 
"withdrawn";  immediately  preceding 
the  words  "or  on  the  date  of',  add  the 
words  "when  the  school  closes,  when 
the  school  gives  notice  that  it  will  no 
longer  offer  the  course,";  revise 
paragraph  (a)  introductory  text;  and  add 
paragraphs  (e),  (f),  and  (g)  to  read  as 
follows: 

§  10.302    Course  approval. 

(a)  The  Coast  Guard  approves  courses 
satisfying  regulatory  requirements  and 
those  that  substitute  for  a  Coast  Guard 
examination  or  a  portion  of  a  sea  service 
requirement.  The  owner  or  operator  of 
a  training  school  desiring  to  have  a 
course  approved  by  the  Coast  Guard 
shall  submit  a  written  request  to  the 
Commanding  Officer,  National  Maritime 
Center.  NMC-4B,  4200  Wilson 
Boulevard,  Suite  510,  Arlington,  VA 
22203-1804,  that  contains: 
*         *         *         •         • 

(e)  Suspension  of  approval.  If  the 
Coast  Guard  determines  that  a  specific 
course  does  not  comply  with  the 
provisions  of  46  CFR  parts  10,  12,  13  or 
15,  or  the  requirements  speciBed  in  the 
course  approval;  or  substantially 
deviates  from  the  course  curriculum 
package  as  submitted  for  approval;  or  if 
the  course  is  being  presented  in  a 
manner  that  is  insufficient  to  achieve 
learning  objectives;  the  cognizant  OCMI 
may  suspend  the  approval,  may  require 
the  holder  to  surrender  the  certificate  of 
approval,  if  any,  and  may  direct  the 
holder  to  cease  claiming  the  course  is 
Coast  Guard  approved.  The  Cognizant 
OCMI  will  notify  the  approval  holder  in 
writing  of  its  intention  to  suspend  the 
approval  and  the  reasons  for 
suspension.  If  the  approval  holder  fails 
to  correct  the  reasons  for  suspension, 
the  course  will  be  suspended  and  the 
matter  referred  to  the  Commanding 
Officer,  National  Maritime  Center.  The 
Commanding  Officer,  National  Maritime 
Center,  will  hotify  the  approval  holder 
that  the  specific  course  fails  to  meet 
applicable  requirements,  and  explain 
how  those  deficiencies  can  be  corrected. 
The  Commanding  Officer,  National 
Maritime  Center,  may  grant  the  approval 
holder  up  to  60  days  in  which  to  correct 
the  deficiencies. 

(f)  Withdrawal  of  approval.  (1)  The 
Commanding  Officer,  National  Maritime 
Center,  may  withdraw  approval  for  any 
course  when  the  approval  holder  fails  to 
correct  the  deficiency(ies)  of  a 
suspended  course  within  a  time  period 
allowed  under  paragraph  (e)  of  this 
section. 

(2)  The  Commanding  Officer,  National 
Maritime  Center,  may  withdraw 


approval  of  any  or  all  courses  by  an 
approval  holder  upon  a  determination 
that  the  approval  holder  has 
demonstrated  a  pattern  or  history  of: 

(i)  Failing  to  comply  with  the 
applicable  regulations  or  the 
requirements  of  course  approvals; 

(ii)  Substantial  deviations  from  their 
approved  course  curricula;  or 

fiii)  Presenting  courses  in  a  manner 
that  is  insufficient  to  achieve  learning 
objectives. 

(g)  Appeals  of  suspension  or 
withdrawal  of  approval.  Anyone 
directly  affected  by  a  decision  to 
suspend  or  withdraw  an  approval  may 
appeal  the  decision  to  the  Commandant 
via  the  Commanding  Officer,  National 
Maritime  Center,  as  provided  in  §  1.03- 
45  of  this  chapter. 

6.  In  §  10.303,  revise  paragraph  (e)  to 
read  as  follows: 

§  10.303    General  standards. 

***** 

(e)  Not  change  its  approved 
curriculum  unless  approved,  in  wrriting, 
after  the  request  for  change  has  been 
submitted  in  writing  to  the 
Commanding  Officer,  National  Maritime 
Center  (NMC-4B). 
***** 

Dated:  January  20. 1999. 
Robert  C.  North, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
(PR  Doc.  99-2359  Filed  2-1-99;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0, 2. 1 5. 25,  and  68 
[GEN  Docket  No.  98-68;  FCC  98-338] 

Streamlining  the  Equipment 
Authorization  Process;  Implementation 
of  Mutual  Recognition  Agreements  and 
the  GMPCS  MOU 

agency:  Federal  Commimications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  is  amending 
the  rules  to  provide  the  option  of  private 
sector  approval  of  equipment  that 
currently  requires  an  approval  by  the 
Commission.  It  is  also  adopting  rule 
changes  to  implement  a  Mutual 
Recognition  Agreement  (MRA)  for 
product  approvals  with  the  European 
Community  (EC),  the  Asia  Pacific 
Economic  Cooperation  (APEC)  and  to 
allow  for  similar  agreements  with  other 
foreign  trade  partners.  These  actions 
will  eliminate  the  need  for 
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manufacturers  to  wait  for  approval  from 
the  Commission  before  marketing 
equipment  in  the  United  States,  thereby 
reducing  the  time  needed  to  bring  a 
product  to  market.  The  Commission  is 
also  adopting  an  interim  procedure  to 
issue  equipment  approvals  for  Global 
Mobile  Personal  Communication  by 
Satellite  (GMPCS)  terminals  prior  to 
domestic  implementation  of  the 
GMPCS-MoU  Arrangements.  That 
action  will  benefit  manufacturers  of 
GMPCS  terminals  by  allowing  greater 
worldwide  acceptance  of  their  products. 
DATE:  Effective  May  3, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hugh  L.  Van  Tuyl,  (202)  418-7506, 
Office  of  Engineering  and  Technology. 
For  part  68  specific  questions,  contact 
Vincent  M.  Paladini,  (202)  418-2332, 
Common  Carrier  Bureau.  For  part  25 
specific  questions,  contact  Tracey 
Weisler  at  202-418-0744. 
SUPPt.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  GEN  Docket  98-68,  FCC  98- 
338,  adopted  December  17, 1998,  and 
released  December  23, 1998.  The  full 
text  of  this  Conunission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239)  1919 
M  Street,  N.W.,  Washington,  D.C.,  and 
also  may  be  purchased  from  the 
Commission's  duplication  contractor. 
International  Transcription  Service, 
(202)  857-3800,  1231  20th  Street,  N.W. 
Washington,  D.C.  20036. 

Summary  of  the  Report  and  Order 

1.  In  this  order,  we  adopt  measures  to 
reduce  the  burden  of  the  equipment 
authorization  program  on 
manufacturers,  ensure  market  access 
and  promote  competition  in  the 
provision  of  telecommunication  and 
electronic  equipment,  and  allow  greater 
worldwide  acceptance  of  GMPCS 
equipment.  We  address  the  comments 
filed  in  response  to  our  proposals  to 
recognize  private  entities  to  certify 
equipment  as  complying  with 
Commission  rules.  "The  program  we 
adopt  will  be  used  both  to  streamline 
our  domestic  equipment  approval 
programs  and  satisfy  the  United  States' 
obligations  to  implement  MRAs. 

Telecommunications  Certification 
Bodies  (TCBs) 

2.  In  the  Notice  of  Proposed  Rule 
Making  ("NPRM")  63  FR  31685,  Jime 
10, 1998,  we  proposed  to  allow 
designated  private  entities  to  issue 
equipment  approvals  in  essentially  the 
same  manner  as  the  Commission.  Under 
this  proposal,  private  entities  in  the  U.S. 
and  designated  entities  in  other 


countries  would  certify  that  equipment 
intended  for  use  within  the  U.S. 
complies  with  Commission 
requirements.  We  proposed  that  these 
certifying  organizations  be  called 
"Telecommimication  Certification 
Bodies",  or  TCBs,  since  their  purpose 
will  be  to  grant  certification  to 
telecommunications  equipment.  This 
approach  would  provide  manufacturers 
with  alternatives  where  they  could 
possibly  obtain  certification  faster  than 
with  the  Commission  and  from  a  faciUty 
in  a  more  convenient  location.  We  also 
anticipated  that  the  TCB  program  would 
result  in  a  reduction  of  applications 
filed  with  the  Commission,  thus 
enabling  the  Commission  to  redirect 
resources  toward  enforcement  of  the 
rules.  Finally,  allowing  equipment  to  be 
certified  by  parties  in  other  countries  is 
an  essential  step  in  implementing 
MRAs,  and  using  private  entities  for 
domestic  certification  purposes  would 
parallel  our  MRA  obligations. 

3.  In  ET  Docket  97-94,  we  recently 
examined  the  part  2  authorization 
program,  relaxing  the  authorization 
requirements  for  many  types  of 
equipment  to  permit  manufacturer's 
self-approval  (verification  or  DoC).  We 
estimate  that  our  actions  in  Docket  97- 
94  will  reduce  by  approximately  half 
the  niunber  of  applications  required  to 
be  filed  with  us.  "The  equipment  for 
which  we  relaxed  the  authorization 
requirement  includes  receivers,  which 
is  the  only  type  of  equipment  that  was 
suggested  be  placed  under  the  DoC 
program.  We  determined  in  Docket  97- 
94  &at  a  certain  "core  group"  of 
equipment  requires  a  higher  level  of 
oversight  than  manufacturer's  self- 
approval,  due  to  a  high  risk  of  non- 
compliance, the  potential  to  create 
significant  interference  to  safety  and 
other  communication  services,  and  the 
need  to  ensure  compliance  with  the 
requirements  to  protect  against  radio 
frequency  exposure.  Accordingly,  we 
decline  to  expand  further  the  DoC 
program  for  equipment  subject  to  a  part 
2  authorization  requirement  at  this  time. 

4.  Since  the  NPRM  did  not  propose  to 
place  terminal  equipment  subject  to  the 
part  68  registration  program  under  DoC, 
the  record  does  not  yet  contain 
sufficient  information  or  analysis  to 
ensure  that  it  would  be  fair  and 
equitable  to  do  so.  Accordingly,  we 
decline  to  expand  further  the  DoC 
program  to  equipment  subject  to  part  68 
registration  at  this  time.  We  may, 
however,  consider  this  possibility  in  the 
context  of  future  proceedings  where  we 
may  more  fully  investigate  and  resolve 
the  relevant  issues. 

5.  By  carefully  specifying  the 
qualification  criteria  for  TCBs,  as  well  as 


exerting  the  proper  oversight,  we  intend 
to  ensure  the  TCB  system  will  be  as  fair 
and  impartial  as  the  current  system.  The 
TCB  system  also  may  be  significantly 
faster  than  the  Commission's  current 
system,  since  manufacturers  should 
have  more  than  one  approval  body  to 
choose  from  and  can  select  one  with  a 
shorter  processing  time.  We  expect 
TCBs  to  function  much  like  the 
Commission  by  certifying  a  product 
based  on  the  test  results  of  one 
representative  sample.  Further, 
competition  among  TCBs,  as  well  as 
expectations  of  manufacturers,  should 
encourage  TCBs  to  process  applications 
quickly  and  at  reasonable  expense. 
"fCBs  should  provide  conveniently 
located  expertise  and  "one  stop 
shopping"  for  manufacturers,  thereby 
eliminating  the  uncertainty  and  delay  in 
assembling  and  forwarding  apphcations 
to  the  Commission  inherent  in  the 
current  system.  We  also  recognize  and 
agree  with  commenters  that  the  integrity 
of  the  TCB  program  must  be  based  on 
our  abiUty  to  enforce  our  rules 
effectively.  As  we  stated  in  the  NPRM, 
we  intend  to  redirect  resources  toward 
enforcement  of  the  rules.  Further,  we 
intend  to  review  and  revise  our  rules 
and  procedures,  as  necessary,  to  ensure 
that  we  fulfill  our  responsibilities  to 
ensure  credible  rule  enforcement.  We 
recognize  that  there  will  be  initial  start- 
up problems  and  we  plan  to  work  with 
industry  and  the  National  Institute  of 
Standards  and  Technology  (NIST)  to 
facilitate  the  training  and 
implementation  of  TCBs.  Accordingly, 
we  find  it  is  in  the  public  interest  to 
adopt  the  TCB  system  as  proposed  in 
the  NPRM,  for  equipment  authorized 
imder  both  parts  2  and  68  of  our  rules. 

TCB  Qualification  Criteria 

6.  In  the  NPRM,  we  tentatively 
concluded  that  the  International 
Organization  for  Standardization  (ISO)  / 
International  Electrotechnical 
Commission  (lEC)  Guide  65  (1996), 
General  requirements  for  bodies 
operating  product  certification  systems 
("Guide  65"),  sets  forth  the 
requirements  that  must  be  used  to 
establish  the  primary  quaUfication 
criteria  for  TCBs.  TCB  equipment 
certification  would  be  based  on  type 
testing,  which  is  the  option  listed  in 
subclause  1.2(a)  of  Guide  65.  We  also 
proposed  that  TCBs: 

•  Demonstrate  expert  knowledge  of 
the  regulations  for  each  product  with 
respect  to  which  the  body  seeks 
designation,  including  knowledge  of  all 
applicable  technical  regulations, 
administrative  provisions  or 
requirements,  as  well  as  the  relevant 
polities  and  procedures. 
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•  Be  accredi  ted  in  accordance  with 
ISO/EC  Guide  25,  General 
Requirements  or  the  Competence  of 
Calibration  ana  Testing  Laboratories 
("Guide  25"),  ih  order  to  demonstrate 
that  they  are  cdmpetent  to  perform 
testing  of  the  woducts  they  will  certify. 

•  Have  the  apility  to  recognize  when 
interpretations  of  the  rules  or  test 
procedures  are  necessary  and 
demonstrate  a  '.  Lnowledge  of  how  to 
obtain  current  and  correct 


interpretations, 
•  Participat 
identified  by 
estabUsh  a  co: 
interpretation 
7.  We  find 


in  consultative  activities 

e  Commission  to 
on  understanding  and 

f  the  regulations. 

t  Guide  65,  an  existing 
international  sljandard,  establishes 
appropriate  qu^Ufications  for  product 
certifiers.  Guidje  65  will  be  used  as  the 
primary  quaUfibation  criteria  for  TCBs 
under  MRAs,  so  use  of  this  dociunent 
for  domestic  purposes  as  well  will 
faciUtate  acceptance  of  U.S. 
certifications  iatemationally,  and 
thereby  promote  U.S.  trade  abroad.  We 
also  find  that  TCBs  should  have  the 
expertise  and  oapability  to  test 
equipment  they  certify,  since  they  will 
either  perform  measurements 
themselves  or  will  use  this  expertise 
and  capability  to  correctly  review  test 
data  from  othe^  parties  and  perform 
audit  testing  asj  required.  Thus,  we  also 
find  that  TCBs  inust  be  accredited  to 
Guide  25  to  deinonstrate  appropriate 
knowledge  andl  capability  to  perform 
product  testing  Accordingly,  we  require 
TCBs  to  be  boti  Guide  65  and  25 
accredited.       1 

8.  CCL  requests  that  the  Commission 
recognize  current  accreditation  schemes 
for  testing  laboi^tories,  such  as  the 
National  Voluntary  Laboratory 
Accreditation  Program  (NVLAP)  and  the 
American  Association  for  Laboratory 
Accreditation  (|i\2LA).  Laboratories  that 
perform  testing  of  equipment  approved 
under  DoC  muft  be  accredited  through 
NVLAP,  A2LA  lor  other  parties 
recognized  by  me  Commission,  see  47 
CFR  2.948(d).  These  accreditations  are 
based  on  Guidq  25  and  cover  testing  of 
certain  devices]  subject  to  part  15  of  the 
rules.  We  find  (hat  these  accreditations 
would  satisfy  our  requirement  for  a  TCB 
to  be  Guide  25  accredited.  Accordingly, 
a  prospective  TCB  which  is  already 
accredited  by  A2LA,  NVLAP  or  another 
recognized  par^y,  based  on  Guide  25, 
will  not  have  ti  obtain  another  Guide  25 
accreditation,  provided  the  equipment  it 
certifies  is  covered  by  the  scope  of  the 
accreditation,   i 

9.  We  also  adopt  the  additional 
qualification  oateria  that  we  proposed. 


i.e.,  TCBs  must 


knowledge  of  t  le  regulations  for  each 


demonstrate  expert 


product  with  respect  to  which  they  seek 
designation;  recognize  when 
interpretations  of  the  rules  or  test 
procedures  are  necessary  and 
demonstrate  knowledge  of  how  to 
obtain  current  and  correct 
interpretations;  and  participate  in 
consultative  activities  identified  by  the 
Commission  to  establish  a  common 
understanding  and  interpretation  of  the 
regulations.  The  MRAs,  for  example, 
identify  regulations  and  requirements 
that  are  applicable  to  certifying 
equipment  intended  for  import  into  the 
United  States. '  Since  such  regulations 
and  requirements  may  be  modified  in 
the  futiu-e,  we  delegate  authority  to  the 
Chief,  Office  of  Engineering  and 
Technology  (OET),  and  to  the  Chief, 
Common  Carrier  Bureau  (CCB),  to 
identify  specific  regulations  and 
requirements  for  which  TCBs  certifying 
equipment  for  use  within  the  United 
States  shall  demonstrate  expert 
knowledge.  Both  OET  and  CCB  shall 
provide  public  notice  of  the  specific 
regulations  and  requirements  identified 
for  this  purpose,  to  ensure  that 
prospective  TCBs  will  know  for  which 
specific  regulations  and  requirements 
they  must  demonstrate  expert 
knowledge  as  required  under  our 
qualifying  criteria. 

10.  Subcontractors.  Several  parties 
address  the  issue  of  whether 
subcontractors  to  TCBs  (e.g.,  test 
laboratories)  should  also  be  Guide  25 
accredited.  Under  Guide  65,  a  TCB  may 
use  a  subcontractor  to  perform  certain 
tasks  (e.g.,  testing  or  inspection).^  Guide 
65  further  states  that  a  TCB  shall  take 
full  responsibility  for  subcontracted 
work,  and  shall  "ensure  that  the 
subcontracted  body  or  person  is 
competent  and  complies  with  the 
applicable  provisions  of  [Guide  65]  and 
other  standards  and  guides  relevant  to 
testing,  inspection  or  other  technical 
activities."  Thus,  TCBs  must  ensure  that 
subcontractors,  which  perform  their 
work  imder  the  direction  of,  and 
generally  with  compensation  from,  the 
TCB,  are  competent  and  in  compliance. 
We  do  not  interpret  Guide  65  as 
requiring  subcontractors  to  be  Guide  25 
accredited.  We  expect  that  as  a  result  of 
our  requirement  that  TCBs  must  be 
accredited  to  Guides  65  and  25,  TCBs 
will  have  the  expertise  to  determine 


'  The  US/EC  MRA  contains  a  non-exclusive  list 
for  telecommunications  equipment.  The  model 
APEC  MRA  provides  that  countries  will  identify  the 
relevant  regulations  and  requirements  at  the  time 
they  enter  into  bilateral  agreements. 

2  See  Guide  65,  clause  4.4.  Although  a  TCB  might 
use  a  subcontractor  to  perform  certain  tasks  related 
to  the  certification  process,  a  TCB  is  precluded  by 
Guide  65  from  delegating  to  a  third  p>arty,  such  as 
a  subcontractor,  any  authority  for  granting 
certifications.  See  Guide  65,  clauses  4.4(a)  and  12.2. 


whether  a  manufactiu^r  or  independent 
laboratory  that  is  a  subcontractor  is 
competent  to  correctly  measujre  the 
equipment  being  tested.  We  will  allow 
TCBs  to  use  any  reasonable  means, 
including  requiring  Guide  25 
accreditation,  to  determine  whether  a 
subcontractor  is  competent  and  in 
compUance  with  relevant  standards  or 
guidelines. 

11.  Manufacturers.  Retlif,  Rockwell 
and  Kenwood  request  that  the 
Commission  confirm  that  a 
manufacturer  can  be  a  TCB,  provided  it 
meets  the  Guide  65  requirement  for 
impartiality.  ACIL,  CCL  and  Intertek 
want  the  Commission  to  provide  a  clear 
definition  of  "independence"  for  TCBs, 
and  propose  a  definition  based  on  the 
language  in  European  Directives,  which 
would  exclude  manufacturers  from 
being  TCBs. 

12.  Guide  65  clearly  requires  that  the 
certifying  body  be  impartial.  More 
specifically,  clause  4.2  of  Guide  65 
requires  that  the  certifying  body  "not 
supply  or  design  products  of  the  type  it 
certifies,"  nor  "provide  any  product  or 
service  which  could  compromise  the 
confidentiality,  objectivity  or 
impartiaUty  of  the  certification  process 
and  decisions."  We  interpret  these 
guidelines  to  effectively  preclude 
manufacturers  from  becoming  TCBs. 
Thus,  we  do  not  find  it  necessary  to 
adopt  a  specific  definition  of 
independence  in  order  to  preclude 
manufacturers  from  TCB  designation. 
On  the  other  hand,  we  find  Guide  65 
less  restrictive  regarding  subcontractors. 
Clause  4.4  of  Guide  65  states  that  the 
certifying  body  is  to  ensure  that  the 
subcontractor  "is  not  involved  either 
directly  or  through  the  person's 
employer  with  the  design  or  production 
of  the  product  in  such  a  way  that 
impartiality  would  be  compromised." 
Thus,  manufacturers  satisfying  the 
conditions  of  clause  4.4  of  Guide  65 
could  be  used  as  subcontractors, 
provided  the  TCB  is  satisfied  that  its 
own  impartiality  would  not  be 
compromised.  Since  the  TCB  is  the 
party  whose  impartiality  must  be 
maintained,  the  TCB  is  in  the  best 
position  to  determine  whether  the  use  of 
a  pEirticular  subcontractor  would  in  any 
way  jeopardize  that  requirement.  We 
expect,  nonetheless,  that  a  manufacturer 
would  not  be  used  as  a  subcontractor  to 
test  its  own  products  or  similar  products 
made  by  a  competing  manufacturer. 

Designation  Procedure 

13.  The  NPflM  proposed  that  TCBs  be 
accredited  by  NIST  imder  its  National 
Volimtary  Conformity  Assessment 
System  Evaluation  (NVCASE)  program. 
In  accordance  with  our  proposal,  we 
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designate  NIST  as  the  entity  with 
primary  responsibility  for  accrediting 
TCBs.  NIST  may  directly  accredit  TCBs 
or  may,  in  consultation  with  the 
Commission,  designate  additional 
accreditation  bodies  who  will,  in  Xxim., 
accredit  TCBs.  We  will  work  directly 
with  NIST  to  develop  the  many 
administrative  details  of  the  criteria  and 
processes  for  accreditation  of  TCBs.  The 
Commission  will  identify  for  NIST,  for 
example,  the  specific  types  of  tests  that 
need  to  be  done  for  telecommunications 
equipment  and  the  types  of 
measurements  that  should  be  done  to 
demonstrate  compliance  with  our  rules; 
identify  processes  that  TCBs  will  use  to 
obtain  current  and  correct 
interpretations  of  rules  or  test 
procedures;  and  identify  consultative 
activities  requiring  TCB  participation. 
The  Commission  will  provide  public 
notice  of  the  methods  that  NIST  will  use 
to  accredit  TCBs  consistent  with  the 
qualification  criteria  adopted  herein. 

14.  We  will  designate  as  a  TCB  any 
organization  that  meets  the  qualification 
criteria  and  is  accredited  by  NIST  or  its 
recognized  accreditor.  An  organization 
may  seek  accreditation  and  designation 
as  a  TCB  for  all  or  only  some  equipment 
requiring  authorization  under  parts  2 
and  68.  The  Commission  will  issue  a 
public  notice  listing  each  accredited 
entity  that  it  designates  as  a  TCB  and 
maintain  a  current  list  of  all  designated 
TCBs.  We  will  not  limit  the  niunber  of 
TCBs  that  will  be  designated,  nor  will 
we  limit  the  time  period  during  which 
an  organization  must  be  accredited  and 
designated.  We  will  not  require  periodic 
renewals  of  a  TCB  designation,  but  we 
note  that  under  international  standards, 
accreditations  are  only  valid  for  a 
specific  nxunber  of  years.  The 
Commission  will  withdraw  the 
designation  of  a  TCB  if  the  TCB's 
accreditation  by  NIST  or  its  recognized 
accreditor  is  withdrawn  or  expires,  if 
the  Cormnission  otherwise  determines 
there  is  just  cause  for  withdrawing  the 
designation,  or  if  the  TCB  requests  that 
it  no  longer  hold  the  designation.  The 
Commission  will  provide  a  TCB  with  30 
days  notice  of  its  intention  to  withdraw 
TCB  designation  and  provide  the  TCB 
v«th  an  opportimity  to  respond. 
Withdrawal  of  designation  will  be 
announced  by  public  notice. 

15.  There  are  many  details  of  the 
qualification  and  accreditation  process 
that  remain  to  be  worked  out  between 
the  Commission  and  NIST.  Therefore, 
we  delegate  authority  to  the  Chief,  OET 
and  the  Chief,  CCB  to  identify  the 
specific  methods  that  will  be  used  by 
NIST  to  accredit  TCBs,  consistent  with 
the  qualification  criteria  adopted  herein, 
and  to  enter  into  a  memorandum  of 


understanding  with  NIST  on  the 
accreditation  process  for  TCBs.  We  also 
delegate  authority  to  the  Chief,  OET  and 
the  Chief,  CCB  to  designate  and 
vrithdraw  the  designation  of  TCBs, 
consistent  with  the  terms  of  this  Report 
and  Order. 

Implementation  Matters 

16.  In  the  NPRM,  we  proposed  to 
allow  TCBs  to  certify  equipment  under 
parts  2  and  68  of  our  rules,  performing 
the  same  application  processing 
functions  as  used  by  the  Commission.  In 
particular,  the  following  requirements 
were  proposed  for  TCBs. 

(a)  Certification  must  be  based  on  the 
submittal  to  the  TCB  of  an  application 
that  contains  all  the  information 
required  under  the  Commission's  rules. 

(b)  TCBs  will  be  required  to  issue  a 
written  grant  of  certification. 

(c)  The  grantee  of  certification  will 
remain  the  party  responsible  to  the 
Commission  for  compliance  of  the 
product. 

(d)  The  type  testing  as  defined  in 
Guide  65  should  normally  be  done  on 
only  one  luunodified  sample  of  the 
equipment  for  which  approval  is  sought. 

(e)  There  is  no  restriction  on  the  fees 
that  TCBs  may  charge  for  certification. 

(f)  TCBs  may  either  perform  the 
required  compliance  testing  themselves, 
or  may  accept  and  review  the  test  data 
from  manufacturers  or  other 
laboratories.  TCBs  may  also  subcontract 
with  others  to  perform  the  testing. 
HoVvever,  the  TCB  remains  responsible 
for  ensiuing  that  the  tests  were 
performed  as  required  and  in  this  regard 
TCBs  are  expected  to  perform  periodic 
audits  to  ensure  that  the  data  they  may 
receive  from  others  is  indeed  reUable. 

(g)  Equipment  certified  by  a  TCB  must 
meet  all  the  Commission's  labelling 
requirements,  including  the  use  of  an 
FCC  Identifier. 

(h)  TCBs  must  submit  an  electronic 
copy  of  each  granted  application  to  the 
Commission  using  the  new  electronic 
filing  system  for  equipment 
authorization  applications.  This  will 
allow  us  to  easily  verify  whether  a  piece 
of  equipment  has  been  approved 
without  having  to  locate  the  TCB  which 
approved  it  and  obtain  the  records.  It 
will  also  allow  us  to  monitor  the 
activities  of  the  TCBs  to  determine  how 
many  approvals  are  issued  and  for  what 
types  of  equipment.  Finally,  this  would 
create  a  common  database  that  all 
parties  can  use  to  verify  approvals  and 
obtain  copies  of  applications.  Where 
appropriate,  the  file  should  be 
accompanied  by  a  request  for 
confidentiality  for  any  material  that 
qualifies  as  trade  secrets. 


(i)  TCBs  may  approve  requests  for 
permissive  changes  to  certified 
equipment,  irrespective  of  who 
originally  certified  the  equipment. 

(j)  TCBs  must  periodically  perform 
audits  of  equipment  on  the  market  that 
they  have  certified  to  ensure  continued 
compliance. 

17.  In  the  NPRM,  we  tentatively 
concluded  that  some  functions  not  be 
performed  by  TCBs  but,  rather,  by  the 
Commission.  In  particular,  we 
tentatively  concluded  that  TCBs  not 
grant  waivers  of  Commission  rules  and 
regulations;  not  certify  new  or  unique 
equipment  for  which  Commission  rules 
or  requirements  do  not  exist  or  for 
which  application  of  the  rules  or 
requirements  is  not  clear;  not  take 
enforcement  action  but  rather  report 
rule  violations  to  the  Commission;  and 
not  grant  transfers  of  control  or 
assigiunents  of  certifications.  Finally, 
we  proposed  that  any  action  of  a  TCB 
be  subject  to  review  by  the  Commission. 

18.  Commenters  were  generally 
supportive  of  the  implementation 
requirements.  Some  specific  concerns 
were  expressed.  In  light  of  the 
comments,  we  adopt  these  requirements 
as  modified  and  clarified  below. 

19.  Scope  of  responsibility.  Consistent 
with  section  302(e)  of  the 
Communications  Act,  as  well  as  the 
terms  of  the  MRAs,  we  will  use  TCBs  to 
test  and  certify  equipment  as  complying 
with  our  technical  rules  and 
requirements.  Under  this  authority, 
TCBs  are  to  certify  equipment  in 
accordance  with  Commission  rules  and 
policies.  It  is  important  that  applicants 
are  treated  fairly  and  equitably 
regardless  of  where  their  equipment  is 
certified,  since  a  certification  granted  by 
a  TCB  will  be  treated  the  same  as  one 
issued  by  the  Commission.  In  that 
regard,  should  equipment 
manufacturers  take  issue  with  a  TCB's 
decision,  they  may  seek  Commission 
review  of  such  decision.  Thus,  TCBs  are 
not  to  impose  their  own  requirements, 
and  must  conform  their  testing  and 
certification  processes  and  procedures 
to  comply  with  any  changes  the 
Commission  makes  in  its  rules  and 
requirements.  We  recognize  that 
changes  to  the  Commission's  technical 
rules  may  require  TCBs  to  be  re- 
accredited  in  order  to  continue  to  be 
qualified  to  test  and  certify  certain 
equipment.  Finally,  we  anticipate  that 
TCBs  will  test  and  certify  a  broad  range 
of  equipment,  and  we  do  not  intend  to 
preclude  TCBs  from  certifying  any  class 
of  equipment  at  this  time.  We  would, 
however,  only  designate  a  TCB  to  test 
and  certify  equipment  requiring  routine 
ev3 'uation  for  RF  exposure  if  it 
demonstrates  that  it  has  the  appropriate 
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knowledge  ano  expertise.  Any  concerns 
that  TCBs  may]  have  about  specific  test 
procedures  forjRF  exposure  will  be 
addressed  by  the  Office  of  Engineering 
and  Technolooy  during  the  TCB 
program  implamentation. 

20.  Although  we  intend  to  use  TCBs 
to  certify  a  bro6d  range  of  equipment. 
we  find  that  cartain  functions  regarding 
certifying  equipment  should  continue  to 
be  performed  by  the  Commission. 
Specifically,  TCBs  will  not  be  permitted 
to  waive  the  niles.  nor  to  certify  new  or 
unique  equipn^ent  for  which 
Commission  niles  or  requirements  do 
not  exist  or  for  which  application  of  the 
rules  or  requin  >ments  is  not  clear.  The 
Commission  ii  the  first  instance  will 
determine  whether  and  under  what 
conditions  rulf  s  may  be  waived,  and 
provide  interpretations  of  novel  issues 
concerning  tha  Commission's  technical 
standards,  testing  requirements  or 
certification  piocedures.  We  expect  that 
in  many  instances  the  Commission's 
decisions  can  provide  adequate 
guidance  to  TCBs  to  allow  them  to 
certify  equipment  that  is  similarly 
situated.  In  so|ne  instances,  the 
Commission  nlay  have  to  develop  new 
rules.  We  findjthat  by  reserving  for  the 
Commission  ajl  waiver  requests  and 
new  and  novel  rule  applications  and 
interpretation^,  we  can  ensure  that  all 
TCBs  will  certify  equipment  in  a 
uniform  manner,  consistent  with 
Commission  policies. 

21.  We  also  ponclude  that  TCBs 
should  not  take  any  enforcement 
actions,  but  rather  report  apparent 
violations  of  riiles  to  the  Commission. 
Enforcement  actions  that  the 
Commission  may  undertake  include,  for 
example,  revocation  of  an  authorization 
and  imposing  ^  fine  and  forfeiture. 
Neither  sectio^  302(e)  of  the 
Communicatidns  Act  of  1934,  as 
amended,  nor  me  MRAs  contemplate 
using  TCBs  as  {enforcement  agents. 
Moreover,  the  tommission  has  specific 
statutory  obligptions  that  it  must  satisfy 
in  this  area.3    ! 

22.  We  will  hot  permit  TCBs  to 
authorize  transfers  of  control  of  part  2 
grants  of  certiScation,  however,  because 
the  Commission's  rule  on  these  transfers 
requires  that  v  ^e  make  a  determination 
on  a  case-by-c»se  basis  as  to  whether 
new  equipment  authorization 
applications  are  required.*  We  will 
continue  to  p*form  that  function  to 
ensure  that  Xhf  rule  is  applied  in  a 
consistent  maimer.  We  determine, 
however,  that  TCBs  may  authorize 
transfers  of  pa  rt  68  certifications. 
Commission  a  iproval  of  such  transfers 


'See.  e.g..  Title 
*See47CFR2 


of  the  Communications  Act. 


is  not  required,  although  the 
Commission  requires  notification  of 
such  transfers.5  We  intend  to  develop  an 
electronic  fiUng  system  to  accommodate 
part  68.  We  expect  that  the  electronic 
filing  system  will  permit  TCBs  to  notify 
the  Commission  of  transfers  of  control, 
hi  the  interim,  we  will  accept  part  68 
transfers  of  control  by  utilizing  the  same 
means  of  communication  we  employ 
during  the  TCB  program 
implementation  period.* 

23.  Written  grant  of  certification. 
Several  parties  would  like  the 
Commission  to  ensure  that  grants  issued 
by  TCBs  are  exactly  equivalent  to  grants 
issued  by  the  FCC.  ACIL,  Intertek  and 
TLA  suggest  that  TCB-issued  grants 
indicate  that  the  TCB  is  FCC  designated, 
and  that  the  FCC  publish  the  list  of 
TCBs  under  its  letterhead.  Motorola  and 
PCTEST  recommend  that  the  FCC 
standardize  the  format  of  TCB  grants. 
We  find  that  the  first  two  suggestions 
have  merit.  We  believe  the  success  of 
the  TCB  program  will  depend  in  part  on 
our  ensuring  that  TCB  certifications  are 
truly  equivalent  to  those  issued  by  the 
Commission.  Accordingly,  we  will 
require  a  TCB  grant  to  indicate  that  the 
TCB  is  designated  to  grant  the 
certification,  citing  the  source  of 
authority  (e.g..  the  rules  that  we  are 
adopting  in  this  Report  and  Order).  We 
will  not  require  a  specific  format  for 
TCB  grants,  but  the  certification  must 
include  the  same  information  as 
contained  in  one  issued  by  the 
Commission.  We  will  make  samples  of 
the  Commission's  format  available  to 
TCBs  that  vfish  to  follow  it. 

24.  Consistent  with  the  Commission's 
rules,'  a  TCB  may  set  aside  a  grant  on 
its  own  motion  within  30  days  of  the 
effective  date  of  the  grant  in  the  event 
of  administrative  errors,  e.g..  the 
application  was  not  complete.  The  TCB 
will  be  required  to  provide  notice  of 
such  action  to  the  applicant  and  to  the 
Commission.  After  the  30  day  period, 
only  the  Commission  may  revoke  a 
grant  if.  for  example,  we  discover 
misrepresentations  in  the  application  or 
failure  of  the  equipment  to  conform  to 
the  applicable  technical  standards.* 

25.  Unmodified  sample  for  type 
testing.  Ciutis-Strauss  requests 
clarification  on  what  constitutes  an 


'See  47  CFR  68.214(b). 

*  We  will  accept  FCC  form  730  for  transfer  of 
control  purposes  until  we  have  developed  and 
implemented  an  electronic  filing  system  for  part  68. 
We  may  utilize  interim  Tiling  procedures  as 
necessary  during  the  development  and 
Implementation  of  the  electronic  filing  system.  We 
will  provide  public  notice  of  any  changes  in  our 
filing  procedures. 

'See  47  CFR  1.108. 

'See  47  CFR  2.939(a). 


"unmodified"  sample  for  testing.  Curtis- 
Strauss  points  out  that  manufacturers 
often  apply  for  certification  during 
product  development,  and  product 
modifications  are  often  needed  for 
compliance.  In  proposing  this 
requirement,  we  intended  that  TCBs  use 
the  same  standards  that  we  currently 
use  in  certifying  equipment  (i.e..  the 
sample  of  the  equipment  for  which 
certification  is  being  obtained  must  be 
representative  of  what  will  actually  be 
marketed).  In  the  event  modifications  to 
a  sample  are  required  during 
compliance  testing  '  to  make  a  product 
comply  with  the  standards,  those 
modifications  must  be  incorporated  into 
the  finished  marketed  product.'" 

26.  Test  data.  Some  commenters 
express  concern  that  TCBs  will  not 
accept  test  data  from  manufacturers  or 
independent  labs,  preferring  instead  to 
conduct  compliance  testing  themselves. 
Under  the  Commission's  current 
certification  process,  manufacturers  and 
independent  laboratories  may  test 
products  and  submit  appUcations  to  the 
Commission  for  certification.  Under  the 
TCB  system  we  are  adopting, 
manufacturers  and  independent  labs 
may  continue  to  test  products  as  they  do 
now,  except  appfications  can  be 
submitted  to  a  TCB  rather  than  the 
Commission. ' '  Thus,  a  manufacturer  or 
a  test  lab  does  not  have  to  be  a 
subcontractor  in  order  to  test  products 
and  submit  applications  to  a  TCB.  We 
agree  with  Motorola  that  a  TCB  will 
want  a  manufacturer  to  demonstrate  a 
basis  for  confidence  in  the 
manufacturer's  test  procedures  and 
results.  Consistent  with  our  decision 
regarding  subcontractor's  competence,  a 
TCB  can  establish  confidence  in  a 
manufacturer's  or  independent  lab's  test 
results  by  any  reasonable  means,  but  we 
will  not  require  accreditation  of  the  test 
lab  under  Guide  25.  We  expect  that  a 
TCB  will  examine  a  test  report  for 
completeness  of  data  and 
documentation;  notify  applicants  in 
writing  of  any  deficiencies  in  the  test 
report;  request  additional  information  to 
address  the  deficiencies;  and  not  retest 
or  duplicate  testing  for  minor 
equipment  changes  that  do  not  affect 
compliance  with  technical 
requirements.  Our  oversight  of  TCBs 
should  identify  any  abusive  practices 
concerning  the  acceptance  of  test  data. 

27.  Common  Database  of  Certified 
Equipment.  We  conclude  that  it  is 
necessary  to  maintain  a  common 


'"Compliance  testing"  and  "type  testing"  mean 
the  same  thing. 

10  See  47  CFR  2.907(b)  (equipment  marketed  by  a 
grantee  must  be  identical  to  the  sample  tested). 

'  ■  A  TCB  is  required  to  make  its  services  available 
to  all  applicants.  See  clause  4.1.2  of  Guide  65. 


Federal  Register/Vol.  64,  No.  21 /Tuesday,  February  2,  1999/Rules  and  Regulations  4989 


database  of  certified  equipment  by 
having  all  TCBs  send  an  electronic  copy 
of  each  granted  application,  including 
the  certification  the  TCB  issued,  to  the 
Conunission  using  the  electronic  fiUng 
system  for  part  2  applications.  As  we 
explained  in  the  NPRM,  a  common 
database  will  allow  the  Commission  to 
verify  whether  a  piece  of  equipment  was 
approved  without  having  to  locate  the 
TCB  that  approved  it  and  obtaining  their 
records;  to  monitor  the  activities  of 
TCBs  to  determine  how  many  approvals 
are  issued  and  for  what  types  of 
equipment;  and  to  provide  one  location 
which  all  parties  can  use  to  verify 
approvals  and  obtain  copies  of 
applications.  However,  requiring 
submission  of  a  copy  of  the  complete 
application  to  the  database,  including 
all  the  photographs,  user  manuals  and 
test  reports  would  be  an  unnecessary 
burden  on  TCBs.  We  will  only  require 
submission  of  the  application  Form  731 
and  an  electronic  copy  of  the  TCB's 
grant  of  equipment  authorization.  In  the 
event  we  need  additional  information 
about  a  particular  piece  of  equipment, 
we  can  obtain  it  from  the  TCB.  We  are 
amending  our  rules  to  require  TCBs  to 
provide  a  copy  of  the  application  file 
within  30  days  of  a  request  by  the 
Commission,  or  to  provide  an 
explanation  as  to  why  the  file  cannot  be 
provided.  Where  appropriate,  the  TCB 
will  provide  a  copy  of  any  request  for 
confidentiality  for  any  material  in  the 
application  file  that  qualifies  as  trade 
secrets,  to  ensure  appropriate  handling. 
OET  will  notify  TCBs  of  the  specific 
information  it  will  need  about  a  TCB 
grant  and  in  what  electronic  format  it 
should  be  provided. 

28.  We  recognize  that  we  have  not  yet 
developed  an  electronic  filing  system  to 
accommodate  part  68,  but  intend  to  do 
so  in  the  future.  We  will  utilize 
conventional  means  for  collecting 
information  in  the  interim. '^  We  will 
authorize  submission  of  part  68 
certification  information  into  a  common 
database,  and  describe  the  information 
that  must  be  filed  for  part  68  purposes, 
after  we  have  developed  an  electronic 
filing  system  to  accommodate  that 
information. 

29.  Surveillance  Activities.  ISO/IEC 
Guide  65  requires  TCBs  to  perform 
surveillance  on  products  they  have 
approved.  It  does  not  specify  the 
number  or  percentage  of  products  that 
need  to  be  examined.  The  Commission 
will  continue  to  perform  its  own 
surveillance  of  products  on  the  market, 
by  periodically  conducting  random 


product  testing  as  well  as  by 
investigating  allegations  of  non- 
compliance. However,  we  find  that 
surveillance  is  an  appropriate  activity 
for  TCBs  to  supplement  the 
Commission's  efforts.  Under  clause  13 
of  Guide  65,  a  TCB  is  obligated  to 
ensure  that  products  that  it  has  certified 
continue  to  comply  with  Commission 
requirements,  particularly  after  a 
manufacturer  notifies  a  TCB  that  the 
product  has  been  modified.  We  will  not 
specify  a  specific  nimiber  or  percentage 
of  products  that  a  TCB  should  test  to 
satisfy  this  guideline,  since  our 
experience  has  shown  that  different 
levels  of  scrutiny  are  required  for 
different  products  to  ensure 
compliance. '^  We  will  rely  on  TCBs  to 
use  dieir  judgment  in  complying  with 
this  guideline.  In  addition,  we  may 
periodically  require  a  TCB  to  test  for 
continued  compliance  certain  types  of 
products  that  the  TCB  certified  and 
which  are  already  being  marketed  (post- 
market  surveillance).  We  do  not  view 
post-market  siuveillance  by  TCBs  as  an 
abdication  of  our  enforcement 
responsibihties,  since  the  TCB  will 
report  apparent  violations  to  the 
Commission  and  not  take  action  on  its 
own  against  the  manufacturer.  To 
ensure  that  TCBs  conduct  audits 
impartially,  the  Commission  will  devise 
procedures  thi.  t  TCBs  will  use  for  post- 
market  surveillance,  and  we  delegate 
authority  to  the  Chief,  OET  and  the 
Chief,  CCB  to  develop  procedures  that 
TCBs  will  use  for  conducting  post- 
market  surveillance.  These  procedures 
will  address,  for  example,  conducting 
field  audits  or  acquiring  samples  for 
testing.  The  TCB  will  test  the  products 
under  the  Commission  guidelines  and 
report  the  results  to  us.  TCBs  will  be 
able  to  check  the  Commission's 
common  database,  described  above,  to 
avoid  reporting  as  non-compliant 
products  that  actually  were 
subsequently  re-certified  by  another 
TCB.  By  using  the  TCBs  to  conduct 
audits,  the  Commission  will  be  able  to 
seciu^  information  quickly  from  a 
variety  of  sources  about  ongoing 
compliance,  while  focusing  its  own 
resources  on  investigating  specific 
problem  cases.  Based  on  the  TCBs' 
reports,  the  Commission  may  conduct 
further  investigations  and  take 
appropriate  enforcement  action  against 
companies  found  to  be  marketing  non- 
compliant  products.  The  Commission 


'2  We  will  accept  FCC  form  730  during  the 
development  and  implementation  of  the  electronic 
filing  system. 


"For  example,  low-power,  unlicensed 
transmitters  such  as  cordless  telephones  and  baby 
monitors  have  frequently  been  a  source  of 
compliance  problems  because  of  pressures  in  the 
marketplace  to  build  them  as  cheaply  as  possible, 
or  to  increase  their  operating  range  by  increasing 
their  transmitter  power  above  the  legal  limit. 


will  also  continue  to  perform  post- 
market  surveillance  in  cases  where  we 
deem  it  warranted,  and  to  audit  the 
performance  of  TCBs.  These  actions  will 
help  ensure  that  TCBs  act  in  a  fair, 
impartial  manner.  We  expect  that  TCBs 
will  take  the  cost  of  post-market 
surveillance  into  account  when  setting 
their  fees.  As  previously  stated,  we  are 
not  regulating  the  fees  that  TCBs  charge, 
but  we  expect  that  competitive 
pressures  in  the  market  will  prevent  a 
TCB  from  charging  excessive  fees. 

30.  Consultative  Activities.  Several 
parties  suggest  that  the  Commission 
develop  a  joint  public-private  sector 
working  group  to  address 
implementation  issues  as  they  arise. 
Commenters  recommend  that  this 
working  group  include  all  interested 
parties,  such  as  TCBs,  test  labs  and 
manufacturers.  We  refrain  from 
estabUshing  a  new  formal  organization 
at  this  time,  and  choose  to  rely  instead 
on  existing  volimtary  industry 
consensus  groups.  For  example,  for  part 
68  issues,  we  intend  to  continue  our 
cooperative  association  with  TIA's 
TR.41  committees.  Moreover,  we  intend 
to  work  with  all  interested  parties  to 
implement  the  TCB  program  and  to 
ensiu-e  its  success. 

Continued  Certification  by  the 
Commission 

31.  We  solicited  comments  on 
whether  the  Commission  should 
eventually  stop  certifying  equipment 
once  TCBs  are  designated.  We  received 
mixed  comments  on  this  issue.  Our  goal 
in  this  proceeding  is  to  discontinue 
granting  routine,  non-controversial 
applications  under  parts  2  and  68  of  our 
rules  when  TCBs  are  available  to 
perform  the  work,  but  we  do  not  at  this 
time  set  a  date  when  the  Commission 
will  cease  to  issue  authorizations.  We 
conclude  that  the  Commission  should 
continue  approving  equipment, 
including  processing  routine 
applications,  diuing  the  implementation 
of  the  TCB  program.  This  will  help 
smooth  the  transition  to  the  new  system 
and  ensure  that  at  least  one  organization 
is  available  to  certify  all  types  of 
equipment.  After  we  have  some 
experience  with  the  new  system,  we 
will  assess  the  effectiveness  of  the  TCB 
program  and  determine  when  the 
Commission  should  discontinue 
approving  products.  After  the  TCB 
program  is  initiated,  however,  the 
Commission  will  continue  to  be  the 
authorizing  body  if  no  TCB  is  available 
to  authorize  a  given  type  of  equipment 
and  to  process  applications  raising 
novel  issues  regarding  application  of 
our  rules. 
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32.  We  confclude  that  it  is  unnecessary 
for  the  Commission  to  continue 
approving  certification  applications  for 
personal  computers  and  peripherals, 
since  that  eqiiipment  can  be  authorized 
through  the  UoC  procedure.  We  find 
that  processing  these  voluntarily  filed 
applications  is  not  an  efficient  use  of  the 
Commission'!  resources.  Accordingly, 
once  domestic  TCBs  are  available  to 
process  applifcations  for  personal 
computer  equipment  for  those 
applicants  wlo  choose  to  use  the 
certification  process  rather  than  DoC, 
the  Commission  will  stop  accepting 
these  applications  a  reasonable  time 
thereafter.  The  Commission  will 
announce  by  jpublic  notice  when  it  will 
cease  to  accebt  these  applications.  We 
amend  §  15.101  of  the  rules  to  reflect 
this  change. 


Dates  and  Transition 


Implementation 
Periods 

33.  We  pro  posed  that  a  transition 
period  of  24  nonths  elapse  before  any 
TCBs  would  pe  allowed  to  certify 
equipment,  ithis  time  period  was 
proposed  beoause  it  is  similar  to  the 
provision  of  toe  US/EC  MRA,  which 
specifies  a  24  month  transition  period 
after  the  MFJ^  effective  date,  so  that 
countries  ha\ie  time  to  modify 
requirements  and  procedures  to  meet 
-the  MRA's  obligations.  Some 
commenters  suggest  that  a  transition 
period  be  no  piore  than  24  months,  and 
perhaps  less.jUpon  further 
consideration,  we  do  not  find  it 
necessary  to  pelay  the  introduction  of 
the  TCB  syst4m  for  a  24  month  period, 
and  we  would  rather  implement  the 
TCB  system  as  soon  as  practicable. 
Nonetheless,  |we  cannot  implement  the 
TCB  system  iknmediately  because  of  a 
number  of  tasks  which  need  to  be 
completed  fiist.  For  example,  we  need 
to  specify  th^  documentation  necessary 
to  meet  the  qualification  criteria  for 
TCBs,  as  disdussed  above,  and  we  need 
to  develop  with  NIST  the  accreditation 
and  designation  procedures.  Although 
we  will  immediately  begin  taking  the 
necessary  steps  to  implement  the  TCB 
system,  we  recognize  that  it  is  difficult 
to  specify  a  f^xed  date  when  TCBs  will 
begin  to  certiy  equipment.  We  also 
conclude  thai  a  fixed  date  would  not 
serve  the  ongoing  accreditation  and 
implementation  processes.  For  example, 
TCBs  may  bei  identified  readily  for  some 
equipment,  qut  not  for  others, 
accreditation  compliance  dates  may 
vary,  and  TCBs  can  enter  and  exit  the 
system  at  dif  erent  times.  Thus,  we 
conclude  tha  t  we  will  authorize  the  use 
of  TCBs  as  ti  ey  are  designated  by  the 
Chief.  OET  aid  the  Chief.  CCB  in  a 
public  notice . 


Part  68  Issues 

34.  Terminology.  In  the  NPRM,  we 
discussed  the  use  of  the  terms 
"certification"  and  "registration"  as 
they  apply  to  the  part  68  program. 
Commenters  suggest  that  the  two  terms 
are  functional  equivalents,  and 
recommend  that  we  expand  our  use  of 
the  term  "certification"  to  include  our 
part  68  program.  Commenters  point  out 
that  such  usage  would  be  consistent 
with  various  other  parts  of  the  Federal 
Register,  the  norms  of  international 
terminology,  and  specifically  the 
language  of  the  MRAs.  We  agree  with 
commenters  that  the  use  of  common 
terminology  benefit  clarity  and 
consistency,  and  determine  that  the 
terms  "registration"  and  "certification" 
are  equivalent  for  the  purposes  of  our 
part  68  rules.  To  the  extent  practicable, 
we  will  implement  this  change  in  the 
course  of  future  rule  makings  and 
administrative  actions  affecting  part  68. 

35.  FCC  Form  730.  The  part  68 
program  currently  utilizes  FCC  Form 
730  to  transmit  information  from  test 
labs  and  manufacturers  to  the 
Conunission.  In  the  NPRM,  we  sought 
comment  on  whether  we  could  utilize 
that  form  to  transmit  test  data  to  the 
Commission  from  TCB  candidates 
during  the  transition  period.  Although 
commenters  support  the  use  of  a 
common  format  for  recording  and 
transmitting  information  among  TCBs 
and  the  Commission,  they  do  not 
support  the  use  of  FCC  Form  730  for 
this  purpose.  We  agree  that  FCC  Form 
730  is  not  the  optimal  format  for  use 
among  TCBs  and  the  Commission, 
intend  to  develop  an  electronic  filing 
system  and  common  database  to  fulfill 
that  purpose.  In  the  mean  time, 
however,  we  find  that  it  would  be  a 
waste  of  resoiuces  to  create  an  interim 
solution.  Thus,  we  determine  that  we 
will  utihze  FCC  Form  730  as  the  initial 
information  transmission  format  for  the 
purposes  of  implementing  the  TCB 
program.  We  will,  however,  update  this 
requirement  pursuant  to  further  TCB 
program  implementation  activities. 

Mutual  Recognition  Agreements 

(MRAs) 

United  States/European  Community 
MRA 

36.  The  Office  of  the  United  States 
Trade  Representative  and  the 
Department  of  Commerce  have 
participated  in  negotiations  over  the 
past  several  years  to  develop  a  mutual 
recognition  agreement  for  product 
approvals  with  the  European 
Community  (EC).  The  Commission  has 
also  participated  in  these  negotiations, 
as  have  industry  representatives  from 


both  the  United  States  and  Europe. 
These  negotiations  culminated  on  June 
21. 1997  when  the  US/EC  MRA  was 
finalized  by  the  United  States  Trade 
Representative  and  a  representative  of 
the  European  Community.  The 
Agreement  was  signed  on  May  18, 1998, 
and  entered  into  force  on  December  1, 
1998. 

37.  The  US/EC  MRA  addresses 
conformity  assessment  activities  in  six 
industrial  sectors:  telecommunications 
equipment,  electromagnetic 
compatibility  .^electrical  safety, 
recreational  craft,  pharmaceutical  good 
manufacturing  practice,  and  medical 
devices.  The  Commission's  regulations 
apply  directly  to  two  industry  sectors, 
telecommunications  equipment  and 
electromagnetic  compatibility  ("EMC"), 
among  the  six  specifically  addressed  by 
the  US/EC  MRA.  The 
telecommimications  sector  addresses 
terminal  equipment  covered  by  part  68 
of  the  rules,  and  transmitters  covered  by 
part  2  and  other  parts  of  the 
Commission's  rules.  The  EMC  sector 
applies  to  equipment  addressed  by  parts 
15  and  18  of  the  Commission's  rules.'* 

38.  Under  the  US/EC  MRA,  products 
can  be  tested  and  certified  in  the  United 
States  for  conformance  with  EC  member 
states'  technical  requirements.  The 
certified  products  may  be  shipped 
directly  to  Europe  widiout  any  further 
testing  or  certification.  In  return,  the 
MRA  obligates  the  United  States  to 
permit  parties  in  Europe  to  test  and 
authorize  equipment  based  on  the 
United  States  technical  requirements. 
The  US/EC  MRA  thereby  promotes 
bilateral  market  access  and  competition 
in  the  provision  of  telecommunications 
products  and  electronic  equipment.  The 
US/EC  MRA  also  will  reduce  industry 
burdens  and  delays  caused  by  testing 
jmd  approval  requirements  for  products 
marketed  in  the  United  States  and 
Europe. 

39.  The  US/EC  MRA  provides  a  24 
month  transitional  period  that  will  be 
used  to  implement  the  regulatory  or 
legislative  changes  necessary  for  both 
parties  to  implement  the  US/EC  MRA. 
The  period  began  on  the  effective  date 
of  the  MRA.  which  is  December  1.  1998. 
At  the  end  of  the  transition  period,  the 
parties  should  be  prepared  for  full 
mutual  recognition  of  product 
certifications  and  registrations.  To 
ensure  parity  between  U.S.  and  EC 
manufacturers,  we  will  not  permit 
parties  in  an  EC  coimtry  to  test  and 
approve  products  to  U.S.  requirements 
until  that  country  permits  U.S.  parties  to 
test  and  approve  products  to  its 
requirements. 


'*See  47  CFR  2, 15, 18,  and  68. 
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Asia-Pacific  Economic  Cooperation 
(APEC)  MRA 

40.  The  Office  of  the  United  Statps 
Trade  Representative,  at  the  request  of 
the  United  States  telecommunication 
industry,  has  negotiated  a  Mutual 
Recognition  Arrangement  (MRA)  for 
Conformity  Assessment  for 
Telecommunication  products  in  the 
Asia-Pacific  Economic  Cooperation 
(APEC),  which  is  intended  to  facilitate 
trade  in  telecommunications  and  radio 
equipment  among  the  APEC  economies. 
APEC  is  a  trade  cooperative  of  twenty- 
one  economies  along  the  Pacific  Rim. 
Commission  staff  and  representatives  of 
the  United  States  telecommunications 
industry  have  been  participating  in  a 
Task  Force  Group  under  the  Telecom 
Working  Group  of  APEC,  which  was 
established  in  March,  1997  to  facilitate 
the  development  of  the  APEC  Telecom 
MRA. 

4 1 .  The  text  of  the  model  APEC 
Telecom  MRA  was  finalized  on  April 
30,  1998  and  was  endorsed  at  the  APEC 
Ministerial  Meeting  on  Jime  5, 1998. 
Unlike  the  US/EC  MRA,  the  APEC 
Telecom  MRA  is  a  volimtary  model 
agreement.  To  enact  the  agreement,  each 
APEC  member  economy  must  adopt  the 
agreement  with  each  of  its  APEC  trade 
partners,  such  as  the  United  States, 
through  a  bilateral  exchange  of  letters. 
Participation  in  the  APEC  Telecom 
MRA  is  voluntary;  however,  if  a  member 
economy  chooses  to  participate,  the 
model  text  becomes  the  governing 
document  for  conformity  assessment 
between  the  participating  member 
economies.  The  MRA  is  expected  to  take 
effect  on  July  1, 1999,  although 
individual  parties  may  agree  to  apply  it 
bilaterally  before  that  date.  The  key 
elements  of  the  APEC  Telecom  MRA 
text  are  substantially  similar  to  the  key 
elements  of  the  US/EC  MRA  text,  vnth 
the  following  exceptions:  the  APEC 
Telecom  MRA  has  specific  designation 
procedures  for  conformity  assessment 
bodies  (CABs);  when  parties  agree  to 
participate  in  activities  with  one 
another,  the  transition  period  will 
normally  be  twelve  months  from  the 
date  of  mutual  agreement;  and 
implementation  occurs  in  two  phases — 
the  first  for  accepting  test  results  and 
the  second  for  accepting  product 
approvals.  As  in  the  case  of  the  US/EC 
MRA,  we  will  not  permit  parties  in  an 
APEC  member  economy  to  test  and 
approve  products  to  U.S.  requirements 
imless  that  member  economy  permits 
parties  in  the  U.S.  to  test  and  approve 
products  to  its  requirements.  We  adopt 
the  tentative  conclusion  in  the  NPRM 
that  the  rules  proposed  in  this 
proceeding  to  implement  the  US/EC 


MRA  are  sufficient  to  implement  the 
APEC  Telecom  MRA. 

Other  MRAs 

42.  We  anticipate  that  the  United 
States  may  develop  or  participate  in 
additional  mutual  recognition 
agreements  that  involve  other  regions  of 
the  world.  For  example,  the 
Interamerican  Telecommunications 
Committee  (CITEL)  of  the  Organization 
of  American  States  is  considering 
developing  an  MRA  for  the  Americas 
region. 

Designation  of  TCBs  for  Equipment 
Imported  Into  the  United  States 

43.  The  NPflM  proposed  to  amend  our 
rules  as  required  to  permit  parties  in 
MRA  partner  economies  to  certify  radio 
frequency  devices  for  conformance  with 
parts  2, 15, 18  and  other  rule  parts  and 
to  test  and  certify  telecommunications 
equipment  for  conformance  with  part 
68.  We  proposed  that  these  privileges 
should  only  be  granted  subject  to  the 
terms  and  conditions  specified  in  the 
MRA.  No  parties  disagreed  with  this 
proposal.  Accordingly,  we  are  amending 
parts  2  and  68  of  our  rules  to  allow 
parties  in  MRA  partner  economies  to 
certify  equipment  under  applicable 
MRA  terms  and  conditions. 

44.  In  accordance  with  the  US/EC  and 
APEC  MRAs,  the  United  States  and  each 
MRA  partner  will  identify  a 
"Designating  Authority"  in  its  territory. 
A  Designating  Authority  is  a  body  with 
power  to  designate,  monitor,  suspend, 
remove  suspension  of  or  withdraw 
conformity  assessment  bodies  (CABs)  in 
accordance  wi\h  the  MRAs.  The 
Designating  Authorities  must  meet  the 
requirements  of  ISO/IEC  Guide  61. 
Designating  Authorities  will  in  turn 
designate  CABs,  also  within  each 
coimtry's  territory,  that  will  be 
empowered  to  approve  products  for 
conformity  with  the  technical 
requirements  of  countries  to  which  the 
equipment  is  exported.  As  used  in  the 
APEC  and  US/EC  MRAs,  "conformity 
assessment  body"  is  a  general  term  that 
refers  to  a  body,  which  may  include  a 
third  party  testing  laboratory  or  a 
certification  body,  that  performs 
conformity  assessment  to  specific 
technical  regulations.  Consequently,  the 
MRAs  cover  two  types  of  product 
approvals  under  the  Commission's 
rules:  certification,  which  is  approval 
granted  by  a  certification  body,  such  as 
a  TCB,  and  declaration  of  conformity, 
which  requires  product  testing  by  an 
accredited  testing  laboratory."  The 


MRAs  state  that  the  designation  of  CABs 
is  based  on  international  standards, 
specifically  ISO/IEC  Guides  65  and  25. 

45.  Because  CABs  in  exporting 
countries  will  be  certifying  equipment 
for  import  into  the  United  States,  we 
expect  that  those  CABs  will  follow  all 
relevant  Commission  requirements  for 
certification,  including  those 
requirements  adopted  in  the  Report  and 
Order.  Thus,  CABs  will  follow  the 
implementation  guidelines  discussed. 
The  MRAs  contain  provisions  to  remove 
the  designation  of  foreign  certifiers  that 
do  not  comply  v\rith  the  applicable 
requirements.  Those  provisions  are 
discussed  below. 

Designation  of  TCBs  for  Equipment 
Exported  From  the  United  States 

46.  The  US/EC  and  APEC  MRAs 
identify  the  Designating  Authorities  for 
the  United  States  as  NIST  and  the 
Federal  Communications  Commission. 
NIST  will  designate  conformity 
assessment  bodies,  such  as  TCBs,  in  the 
United  States  for  equipment  that  will  be 
exported  through  its  National  Voluntary 
Conformity  Assessment  System 
EvaluaUon  (NVCASE)  program.  NIST 
will  oversee  the  United  States 
conformity  assessment  bodies  on  an 
ongoing  basis  to  ensure  that  they  are 
performing  in  a  satisfactory  manner.  We 
stated  in  the  NPflM  that  it  would  be 
unnecessary  for  the  Commission  to  play 
a  direct  role  in  designating  or 
supervising  TCBs  with  respect  to 
equipment  being  exported.  However, 
the  Commission  would  provide 
assistance  and  guidance  to  NIST  as  may 
be  necessary.  For  example,  if  questions 
arise  as  to  the  performance  of  a  United 
States-based  CAB,  the  Commission 
would  make  its  expertise  in  testing  and 
measurements  available  as  needed  to 
resolve  such  matters. 

47.  We  adopt  the  approach  described 
in  the  NPRM  for  designating  conformity 
assessment  bodies,  such  as  TCBs,  in  the 
United  States  for  equipment  that  will  be 
exported  to  countries  pursuant  to 
MRAs.  TCBs  designated  to  certify 
equipment  for  export  to  a  specific 
coimtry  shall  meet  the  qualification 
criteria  specified  in  the  relevant  MRA. 
We  conclude  that  NIST  has  sufficient 
resources  and  experience  to  assume 
responsibility  for  designating  and 
overseeing  the  performance  of  TCBs 
certifying  equipment  for  export,  in 


■'See  47  CFR  2.948(d).  Laboratories  that  perform 
testing  for  a  declaration  of  conformity  must  be 
Guide  25  accredited.  The  accreditation  of 


laboratories  located  outside  the  U.S.  is  acceptable 
only  if  (1)  there  is  an  MRA  between  that  country 
and  the  U.S.,  and  the  laboratory  is  covered  by  the 
agreement:  (2)  there  is  an  agreement  between 
accrediting  bodies  that  permits  similar  accreditation 
of  U.S.  facilities  to  perform  testing  for  products 
marketed  in  that  country;  or  (3)  the  country  already 
accepts  tre  accreditation  of  U.S.  laboratories. 
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conformance  \vith  MRA  obligations. 
Thus,  the  Comhiission  will  not  perform 
designation  and  oversight  functions  for 
TCBs  certifying  equipment  for  export, 
but  will  provide  assistance  and 
guidance  to  NtST  as  necessary. 

48.  We  received  several  comments  on 
the  MRA  prov  sions  for  equipment 
being  exported  from  the  United  States. 
Some  of  the  cdncems  raised  are  already 
addressed  by  provisions  of  the  MRAs. 
For  example,  tne  EC  requirements  for 
telecommunications  equipment  are 
covered  by  thrfee  separate  directives — 
EMC,  Low  Voljtage  and  Telephone 
Terminal  Equijpment  (TTE)  Directives. 
Each  directiveihas  distinct  conformity 
assessment  recjuirements.  Under  the 
EMC  Directive  most  equipment  is 
subject  to  supplier's  declaration,  except 
that  when  standards  are  not  harmonized 
within  the  EC  pr  the  equipment  is  too 
large  for  remoje  testing,  the  supplier 
must  use  whai  is  called  the  Technical 
Construction  File  (TCF)  route  to  market, 
requiring  the  use  of  a  CAB  called  a 
Competent  Body.  NIST  will  be  able  to 
■  designate  a  U.S.  entity  to  serve  as  a 
Competent  Body,  provided  the  entity  is 
accredited  to  (feuide  25  and  meets  the 
appropriate  technical  requirements  in 
the  EMC  Diredtive.  Radio  transmitters 
and  telephone  terminal  equipment 
subject  to  the  tTE  Directive,  which  is 
the  most  freqiiently  used  route  to 
market,  must  be  approved  by  a  CAB 
called  a  Notified  Body,  which  is 
accredited  to  (puide  65.  In  either  case, 
NIST  will  accredit  and  designate  the 
U.S.  TCBs  to  tpe  appropriate  directives. 
Under  the  MRJAs,  parties  are  to  accept 
test  results  an<l  product  certifications 
prepared  by  dABs  in  other  countries. 
The  APEC  MRA,  for  example,  clarifies 
that  an  importing  party  is  to  accept  test 
reports  on  teriis  no  less  favorable  than 
those  it  accoros  to  those  produced  by  its 
own  CABs  and  that  re-testing  or 
duplicate  testing  is  to  be  avoided. 
Because  techipcal  standards  vary  by 
country,  a  U.3  CAB  may  be  found 
qualified  to  certify  equipment  intended 
for  export  to  sJpme  countries  but  not 
others.  The  US/EC  MRA,  for  example, 
does  not  require  that  CABs  in  this 
country  be  capable  of  approving 
equipment  to  bU  of  the  EC  member 
states  require^nents,  and  we  find  no 
basis  for  impdsing  such  a  requirement. 
We  expect  that  CABs  will  be  able  to 
provide  certification  for  multiple 
countries  because  manufacturers  will 
expect  this  level  of  service  from  CABs. 

Administratian  of  the  MRAs 

49.  The  US/EC  MRA  provides  for 
oversight  of  inplementation  by  a  Joint 
Committee  and  Joint  Sectorial 
Committees  (  JSC").  The  MRA  provides 


that  Commission  representatives  will 
participate  in  both  committees  for  the 
United  States  with  regard  to 
telecommunications  equipment  and 
electromagnetic  compatibility  sectors. 
The  APEC  MRA  has  similar  provisions 
for  a  Joint  Committee  consisting  of 
representatives  of  each  party,  with 
subcommittees  including  persons  from 
the  business/private  sector.  We 
conclude  that  Commission  participation 
in  the  Joint  Committees  and  JSCs  will  be 
important  to  ensure  the  successful 
administration  and  implementation  of 
the  US/EC  and  APEC  MRAs.  For 
example,  the  Commission  may  serve  as 
an  independent  authority  to  evaluate 
claims  of  performance  deficiencies  by 
United  States  TCBs  or  the 
noncompliance  of  specific  equipment 
with  European  technical  requirements. 

50.  With  regard  to  ensuring  the 
ongoing  compliance  of  TCBs,  the  US/EC 
MRA  provides  that  if  a  particular  TCB 
does  not  appear  to  be  performing 
satisfactorily,  the  Commission  may 
request  that  the  noncompliant  TCB  take 
corrective  actions.  The  Commission  may 
also  present  appropriate  evidence  to  the 
JSCs  and/ or  Joint  Committee  and 
request  removal  of  the  TCB  from  the  list 
of  designated  Certification  Bodies.  The 
APEC  MRA  also  has  provisions  for 
contesting  a  TCB's  technical 
competence,  and  provides  a  fi-amework 
to  limit  or  remove  the  recognition  of 
TCBs  when  necessary.  The  Commission 
shall  consult  with  the  Office  of  the 
United  States  Trade  Representative 
(USTR),  as  necessary,  concerning  any 
disputes  that  arise  imder  an  MRA.'* 

Global  Mobile  Personal 
Conununicatibns  by  Satellite  (GMPCS) 

51.  The  NPRM  proposed  to  adopt  an 
interim  equipment  authorization 
procedure  for  GMPCS  terminals  prior  to 
full  implementation  of  the  GMPCS 
Arrangements.  The  Commission  will  be 
undertaking  a  separate  proceeding  to 
propose  rules  to  implement  fully  the 
GVffCS  Arrangements.  Because  one 
GMPCS  operator  was  providing  service 
prior  to  the  NPRM  and  another  system 
was  scheduled  to  commence  service 
before  final  rules  implementing  the 
Arrangements  could  be  adopted,  we 
proposed  a  set  of  interim  standards 


'*See  the  Telecommunications  Trade  Act  of  1988 
(Section  1371-1382  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988).  Section  1377  requires 
the  IJSTR  to  conduct  a  review  to  determine  whether 
any  act,  policy,  or  practice  of  a  foreign  country  that 
has  entered  into  a  telecommunications-related 
agreement  with  the  U.S.  (1)  is  not  in  compliance 
with  the  terms  of  the  agreement;  or  (2)  otherwise 
denies,  within  the  context  of  the  agreement, 
mutually  advantageous  market  opportunities  to 
telecommunications  products  and  services  of  U.S. 
firms  in  that  country. 


under  which  applicants  could  request 
equipment  certification.  We  believe  that 
certification  of  GMPCS  terminals  will  be 
a  major  benefit  to  the  global  satellite 
industry.  A  Commission  equipment 
authorization,  and  the  subsequent 
placement  of  the  "GMPCS-MoU  ITU 
Registry"  mark  on  the  terminals,  would 
potentially  be  recognized  by  many 
foreign  countries  as  sufficient  to  allow 
the  equipment  to  transit  borders  more 
easily  and  without  additional  type 
approvals,  equipment  testing,  or 
imposition  of  fees  or  delay  for  the  user. 

52.  The  NPRM  proposed  a  volimtary 
equipment  authorization  procedure  that 
would  apply  to  GMPCS  terminals  as 
defined  by  the  1996  World 
Telecommunications  Policy  Forum  held 
under  the  auspices  of  the  iTU.  The 
terminals  would  be  certified  in 
accordance  with  the  requirements  in 
parts  1,  2  and  25  of  the  rules.'"'  In 
addition,  we  proposed  that  terminals 
operating  in  die  1610-1626.5  MHz  band 
would  also  have  to  meet  the  out-of-band 
emission  limits  recommended  for 
implementation  by  the  year  2000  by  the 
National  Telecommunications  and 
Information  Administration  (NTIA)  in 
their  September  1997  petition  for  rule 
making.'* 

53.  A  number  of  parties  expressed 
concern  about  the  out-of-band  emission 
limits  proposed.  LSC,  Rajrtheon  and  the 
GPS  Council  state  that  the  proposed 
NTIA  limits  are  not  stringent  enough  to 
protect  GPS  and  GLONASS.  However, 
AMSC  and  CGI  state  that  the  NTIA 
limits  are  too  stringent.  CCI  objects  to 
the  fact  that  they  have  not  been  adopted 
through  a  rule  making.  Moreover,  MCHI 
believes  that  the  Commission  should 
wait  to  approve  equipment  until  final 
standards  are  adopted,  since  there  may 
be  difficulties  in  recalling  or  retrofitting 
noncompliant  equipment  if  the  final 
standards  adopted  are  more  stringent 
than  the  interim  ones.  TIA  in  their 
comments,  and  Globalstar/Airtouch, 
Iridium,  MCHI,  Motorola  and 
ORBCOMM  in  their  reply  comments,  all 
state  that  the  issue  of  out-of-band  limits 
should  be  addressed  in  a  separate  rule- 
making proceeding. 

54.  In  addition  to  imiform  support 
expressed  for  the  Commission's 
intention  to  rapidly  implement  the 
GMPCS-MoU  Arrangements,  we  also 
received  comments  concerning  other 
issues  related  to  the  interim  GMPCS 
equipment  certification.  Primary  among 
these  was  an  indication  by  several 


'^  See  47  CFR,  1,  2  and  25.  Pari  25  contains  the 
technical  requirements  for  satellite 
communications.  Part  1  contains  the  requirements 
for  RF  safety,  and  part  2  contains  the  equipment 
authorization  requirements. 

"SeeRM-9165. 
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parties  that  the  Commission  was 
limiting  the  interim  authorization 
procedure  to  "Big  Leos"  '9  in  the  NPRM. 
Final  Analysis,  ICO,  Lockheed, 
ORBCOMM  and  Iridiiun  all  state  that 
the  interim  authorization  procedure 
should  apply  to  other  mobile  satellite 
terminals. 

55.  In  the  NPRM,  we  specifically 
proposed  to  apply  an  interim  procedure 
for  certifying  all  GMPCS-related 
terminal  equipment  where  we  have 
authorized  service  and  which 
demonstrates  compliance  with  the 
Commission's  relevant  parts  1  and  25 
standards,  including  emission  limits  for 
"Little  Leos"  20  contained  in  25.202(f). 
In  light  of  the  comments,  we  adopt  the 
voluntary  interim  procedures  for  all 
GMPCS  terminal  equipment. 

56.  For  terminals  operating  in  the 
1610-1626.5  MHz  band,  we  proposed  to 
add  a  requirement  that  the  out-of-band 
emission  limit  of  -70  dBW/MHz 
averaged  over  any  20  millisecond  period 
for  wide  band  emissions  occurring 
between  1559-1605  MHz  and  -80  dBW/ 
700  Hz  for  narrow  band  emissions 
occurring  between  1559-1605  MHz 
would  also  need  to  be  met.  We  find  that, 
for  the  foUowring  reasons,  use  of  the 
proposed  out-of-band  emission 
standards  for  terminals  operating  in  the 
1610-1626.5  MHz  band  will  facilitate 
the  authorization  process  for  this 
equipment.  First,  the  International 
Telecommunication  Union's  Radio 
Sector  (ITU-R)  Study  Group  WP  8D  has 
adopted  the  proposed  wideband 
standard  as  a  recommendation  for 
suppression  of  spurious  emissions  for 
MSS  systems  with  mobile  earth 
terminals.  Similarly,  the  European 
Commission/CEPT  adopted  a  European 
Testing  and  Standards  Institute  (ETSI) 
standard  late  last  year  for  both  CDMA 
and  TDMA-type  Mobile  Satellite  Service 
(MSS)  systems  based  on  this  ITU-R 
recommendation.  Second,  NTIA 
proposed  both  the  wide  and 
narrowband  standards  cited  in  its  recent 
petition  for  rule  making  concerning  out- 
of-band  emissions  standards  for 
protection  of  radionavigation  devices. 
By  using  the  most  stringent  requirement 
currently  under  review,  we  will  ensure 
that  MCHI's  concern  over  the  recall  or 
retrofit  of  non-compliant  equipment  in 
the  future  is  minimized.  Since  the 
Commission  will  consider  the  NTIA 
petition  for  rule  making  in  conjunction 
with  full  implementation  of  the  GMPCS 


■'  "Big  Leo"  systems  provide  voice  and  data 
Mobile-Satellite  Service  via  a  constellation  of  one 
or  more  non-geostationary  orbit  satellites  operating 
in  the  band  of  1610-1626.5  MHz. 

""Little  Leo"  systems  provide  data-only  Mobile- 
Satellite  Service  via  a  constellation  of  non- 
geostationary  orbit  satellites  operating  below  1  GHz. 


Arrangements,  einy  further  concerns 
about  the  proposed  NTIA  out-of-band 
emission  limits  are  best  addressed  in  the 
future,  separate  proceeding. 

57.  In  adopting  this  standard  for 
voluntary  interim  certification,  we  are 
not  prejudging  the  standards  that  we 
will  ultimately  adopt  in  our  future 
GMPCS  proceeding.  Rather,  we  are 
establishing  here  a  volimtary 
certification  process  designed  to 
facilitate  the  circulation  of  GMPCS 
terminals  across  borders,  aiding  system 
operators,  manufacturers  and  users  of 
GMPCS  service.  If  the  standards  we 
adopt  in  the  GMPCS  proceeding  are 
more  stringent  than  the  ones  used  for 
interim  certification,  we  will  require  the 
terminals  to  meet  the  stricter  standards, 
in  accordance  with  any  associated 
implementation  provisions  adopted  in 
that  proceeding.  In  order  to  be  used,  the 
terminals  must  be  operated  with  a 
satelUte  system  or  service  provider 
authorized  to  provide  mobile  satellite 
service  in  the  United  States.  Subsequent 
to  receiving  a  blanket  authorization 
imder  part  25  of  the  rules,  terminals 
may  be  authorized  under  part  2  of  the 
rules. 

58.  Accordingly,  we  amend  part  25  of 
the  rules  to  allow  for  the  volimtary 
equipment  authorization  of  all  GMPCS 
terminals  meeting  the  requirements  set 
forth  in  our  NPRM.  Authorizations 
granted  under  this  interim  provision 
will  be  conditioned  on  the  equipment 
meeting  all  final  standards  eventually 
adopted  for  GMPCS-related  equipment. 

59.  Accordingly,  It  is  ordered  that 
parts  0,  2, 15,  25  and  68  of  the 
Commission's  Rules  and  Regulations  are 
amended  as  specified  in  the  Rule 
Changes  attachment  and  are  effective 
May  3,  1999.  This  action  is  taken 
pursuant  to  sections  4(i),  301,  302, 
303(e),  303(f),  303(r),  304  and  307  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  301,  302, 
303(e),  303(f),  303(r).  304  and  307. 

60.  It  is  further  ordered  that,  pursuant 
to  Section  5(c)(1)  of  the 
Commimications  Act  of  1934,  as 
amended,  47  U.S.C.  155(c)(1).  authority 
is  delegated  to  the  copy  Chief,  Office  of 
Engineering  and  Technology  (OET)  and 
the  Chief,  Common  Carrier  Bureau 
(CCB)  to  develop  specific  methods  that 
will  be  used  by  the  National  Institute  for 
Standards  and  Technology  (NIST)  to 
accredit  TCBs,  consistent  with  the 
qualification  criteria  herein,  to  enter 
into  a  memorandum  of  understanding 
with  NIST  on  the  accreditation  process 
for  TCBs,  to  designate  and  withdraw  the 
designation  of  TCBs,  and  to  develop 
procedures  that  TCBs  will  use  for 
performing  post-market  surveillance. 


Final  Regulatory  Flexibility  Analysis 

61.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),^'  an  biitial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  Notice  of 
Proposed  Rule  Making  in  GEN  Docket 
98-68.22  The  Commission  sought 
written  public  comment  on  the 
proposals  in  the  NPRM,  including 
comment  on  the  IRFA.  The  comments 
received  are  discussed  below.  This  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
conforms  to  the  RFA.23 

Need  for,  and  Objectives  of,  This  Report 
and  Order 

62.  The  Commission  is  amending 
parts  2, 15,  25  and  68  of  the  rules  to 
provide  the  option  of  private  sector 
approval  of  equipment  that  currently 
requires  an  approval  by  the 
Commission.  We  are  also  adopting  rule 
changes  to  implement  a  Mutual 
Recognition  Agreement  (MRA)  for 
product  approvals  with  the  European 
Community  (EC),  the  Asia  Pacific 
Economic  Cooperation  (APEC)  and 
other  foreign  trade  parties.  These 
actions  will  eliminate  the  need  for 
manufacturers  to  wait  for  approval  from 
the  Commission  before  marketing 
equipment  in  the  United  States,  thereby 
reducing  the  time  needed  to  bring  a 
product  to  market.  We  are  also  adopting 
an  interim  procedure  to  issue 
equipment  approvals  for  Global  Mobile 
Personal  Communication  for  Satellite 
(GMPCS)  terminals  prior  to  domestic 
implementation  of  the  GMPCS-MoU 
Arrangements. 2*  ^s  xhat  action  will 
benefit  manufacturers  of  GMPCS 
terminals  by  allowing  greater  worldwide 
acceptance  of  their  products. 

Summary  of  Significant  Issues  Raised  by 
Public  Comments  in  Response  to  the 
IRFA 

63.  Several  parties  commented  on  the 
IRFA.  ACIL,  Acme,  ICS  and  Retlif  noted 


21  See  5  U.S.C.  603.  The  RFA,  see  5  U.S.C.  601 
et.  seq.,  has  been  amended  by  the  Contract  With 
America  Advancement  Act  of  1996,  Public  Law 
104-121,  110  Stat.  847  (1996)  (CWAAA).  Title  11  of 
the  CWAAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA). 

^  See  Notice  of  Proposed  Rule  Making  in  GEN 
Docket  96-68.  13  FCC  Red  10683.  10711  (1998).  63 
FR  31685,  )une  10,  1998. 

"  See  5  U.S.C.  604. 

""Global  Mobile  Personal  Communications  by 
Satellite"  (GMPCS)  service  is  dePmed  in  the  1996 
Final  Report  of  the  World  Telecommunications 
Policy  Forum  as;  "any  satellite  system,  (i.e.,  fixed 
or  mobile,  broadband  or  narrow-band,  global  or 
regional,  geostationary  or  non-geoStationary. 
existing  or  planned)  providing  telecommunication 
services  directly  to  end  users  from  a  constellation 
of  satellites." 

^The  GMPCS  MoU  and  Arrangements  are 
intended  to  allow  the  worldwide  transport  and  use 
•of  GMPCS  equipment.  They  are  described  in  more 
detail  in  the  NPRM. 
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that  the  IRFA  c  nly  focuses  on  the  costs 
to  small  manul  scturers  and  not  to  small 
test  laboratorie  s.  Acme  stated  that  small 
testing  laboratc  ries  may  not  have  the 
resources  to  be  :ome  TCBs  and  may  be 
forced  to  exit  t]  le  testing  business.  Retlif 
stated  that  the  lules  will  add  another 
assessment  fee  to  test  laboratories  who 
wish  to  becomi  i  TCBs  or  subcontract 
with  TCBs.  SEi  i  does  not  believe  the 
benefits  of  the  lules  described  in  the 
IRFA  outweigh  the  increased  expenses 
and  paperwork  burdens  that  will  fall  on 
RF  equipment  manufacturers. 2* 
However,  in  its  reply  comments,  TIA 
disagreed  with  SEA,  stating  that  the 
increased  numl  )€r  of  TCBs  would 
benefit  small  c(  »mpanies  because  of  their 
global  reach.  T  A  further  stated  that  the 
vast  majority  o  its  900  members  are 
small  and  med  um  companies  that 
support  the  Commission's  proposed 
changes. 

Description  ant  i  Estimate  of  the  Number 
of  Small  Entities  to  Which  Rules  Will 
Apply 

64.  Under  thu  RFA,  small  entities  may 
include  small  c  rganizations,  small 
businesses,  an<  small  governmental 
jurisdictions.  5  U.S.C.  601(6).  The  RFA, 
5  U.S.C.  601(3),  generally  defines  the 
term  "small  business"  as  having  the 
same  meaning  is  the  term  "small 
business  concern"  under  the  Small 
Business  Act,  15  U.S.C.  632.  A  small 
business  concern  is  one  which:  (1)  is 
independently  pwned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  ("SBA").  This  standard 
also  applies  in  determining  whether  an 
entity  is  a  small  business  for  purposes 
of  the  RFA. 

65.  Regulatoiy  Flexibility  Analyses 
need  only  addi  ess  the  impact  of  rules  on 
small  entities  c  irectly  regulated  by  those 
rules.  See  Mid-Tex  Electric  Cooperative, 
Inc.  v.  FERC,  7  '3  F.2d  327,  342-43  (D.C. 
Cir.  1985).  The  Commission's 
equipment  authorization  rules  directly 
regulate  only  rnanufacturers  of 
equipment,  which  must  satisfy  the 
Commission's  >roduct  approval 
requirements,  <  nd  not  test  laboratories. 
Therefore,  we  ( isagree  with  ACIL, 


2»SeeSEARegul 
The  four  benefits  tc 
IRFA  are  (1)  provi 
alternatives  where 
certification  bster 
Conunission;  (2)  providing 
certification  from  a 
location:  (3)  red 
filed  with  the  Comi  n 
Commission  to  redirect 
the  rules:  and  (4)  ai 
in  other  countries 
mutual 


ding 


duci:  ig 


iiitory  Flexibility  conunents  at  3. 
manufacturers  we  listed  in  the 

manufacturers  with 
hey  could  possibly  obtain 
lan  available  from  the 

the  option  of  obtaining 
facility  in  a  more  convenient 
the  number  of  applications 
ission,  thereby  enabling  the 
resources  to  enforcement  of 
I  lowing  equipment  to  be  certifled 
a  necessary  step  for  concluding 


I  recognition  agreements. 


Acme,  ICS  and  Retlif  that  the  IRFA 
should  have  addressed  the  impact  of  the 
rules  on  small  test  laboratories. 

66.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  RF  Equipment 
Manufacturers.  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  under  the  SBA  rules 
applicable  to  manufacturers  of  "Radio 
and  Television  Broadcasting  and 
Communications  Equipment." 
According  to  the  SBA's  regulation,  an 
RF  manufacturer  must  have  750  or 
fewer  employees  in  order  to  qualify  as 
a  small  business.^^  Census  Bureau  data 
indicates  that  there  are  858  companies 
in  the  United  States  that  manufacture 
radio  and  television  broadcasting  and 
communications  equipment,  and  that 
778  of  these  firms  have  fewer  than  750 
employees  and  would  be  classified  as 
small  entities.2^  We  believe  that  many  of 
the  companies  that  manufacture  RF 
equipment  may  qualify  as  small  entities. 

67.  The  Commission  has  not 
developed  a  definition  of  small 
manufacturers  of  telephone  terminal 
equipment.  The  closest  applicable 
definition  under  SBA  rules  is  for 
manufactiu^rs  of  telephone  and 
telegraph  apparatus  (SIC  3661),  which 
defines  a  small  manufacturer  as  one 
having  1,000  or  fewer  employees.^' 
According  to  1992  Census  Bureau  data, 
there  were  479  such  manufacturers,  and 
of  those,  436  had  999  or  fewer 
employees,  and  7  had  between  1,000 
and  1,499  employees.^  We  estimate  that 
there  are  fewer  than  443  small 
manufacturers  of  terminal  equipment 
that  may  be  affected  by  the  proposed 
rules. 

Description  of  Projected  Reporting. 
Recordkeeping,  and  Other  Compliance 
Requirements 

68.  We  are  allowing  designated 
Telecommunication  Certification  Bodies 
(TCBs)  in  the  United  States  to  issue 
equipment  approvals.  Applicants  for 
equipment  authorization  may  apply 
either  to  the  FCC  or  to  a  TCB,  and  diey 
will  be  required  to  submit  the  same 
application  data  and  exhibits  to  either 
that  the  rules  ciurently  require. 
Therefore,  there  will  be  no  increase  in 
the  paperwork  burden  on 
manufacturers. 


"See  13  CFR  121.201,  Standard  Industrial 
Classification  (SIC)  Code  3663. 

™See  U.S.  Department  of  Commerce,  1992 
Census  of  Transportation,  Communications  and 
Utilities  (issued  may  1995),  SIC  category  3663. 

"13  CFR  121.201,  SIC  3661. 

W1992  Economic  Census,  Industry  and 
Employment  Size  of  Firm,  Table  10  (data  prepared 
by  U.S.  Census  Bureau  under  contract  to  the  U.S. 
Small  Business  Administration). 


69.  We  are  adopting  changes  to 
implement  mutual  recognition 
agreements  with  the  European 
Community  and  the  Asia  Pacific 
Economic  Cooperation  that  will  permit 
certain  equipment  currently  required  to 
be  authorized  by  the  FCC  to  be 
authorized  instead  by  TCBs  in  Europe  or 
Asia.  As  with  TCBs  in  the  United  States, 
applicants  would  be  required  to  submit 
to  a  foreign  TCB  the  same  application 
data  and  exhibits  they  now  submit  to 
the  Commission. 

70.  We  are  requiring  that  TCBs  submit 
a  copy  of  certain  parts  of  each  approved 
application  to  the  FCC.  Applications  for 
equipment  authorization  under  part  2  of 
the  rules  will  be  sent  and  stored 
electronically  using  the  new  OET 
electronic  filing  system.  Paper  copies  of 
part  68  applications  will  be  required, 
since  there  is  not  yet  an  electronic  filing 
system  for  those  applications. 

71.  We  are  also  allowing  a  voluntary 
equipment  authorization  for  mobile 
transmitters  used  in  the  Global  Mobile 
Personal  Commimications  by  Satellite 
(GMPCS)  service.  This  will  require 
manufacturers  who  want  to  use  the 
volimtary  procedure  to  file  an 
application  and  technical  exhibits  with 
the  FCC  and  wait  for  an  approval  before 
the  equipment  can  be  marketed.  While 
using  the  procedure  would  require  an 
additional  filing  with  the  FCC,  it  will 
ultimately  reduce  the  burden  on 
manufacturers.  Under  the  terms  of  the 
GMPCS-MoU  and  Arrangements,  the 
single  approval  obtained  in  the  United 
States  could  eliminate  the  need  to 
obtain  approvals  from  multiple  other 
countries. 

Steps  Taken  to  Kfinimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

72.  Certain  equipment  that  uses  radio 
frequencies  or  is  connected  to  the  public 
switched  telecommunications  network 
must  be  approved  by  the  Commission 
before  it  can  be  marketed.  Allowing 
parties  other  than  the  Commission  to 
certify  equipment  will  have  the 
following  benefits: 

(a)  It  will  provide  manufacturers  with 
alternatives  where  they  could  possibly 
obtain  certification  faster  than  available 
from  the  Commission. 

(b)  Manufacturers  will  have  the 
option  of  obtaining  certification  from  a 
facility  in  a  more  convenient  location. 

(c)  It  will  reduce  the  number  of 
applications  filed  with  the  Commission, 
which  will  enable  the  Commission  to 
redirect  resources  to  enforcement  of  the 
rules.  This  will  ensure  a  "level  playing 
field"  for  all  manufacturers. 

(d)  Allowing  equipment  to  be  certified 
by  parties  located  in  other  countries  is 
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an  essential  and  necessary  step  for 
concluding  mutual  recognition 
agreements  (MRAs).  MRAs  benefit 
manufacturers  by  improving  access  to 
foreign  markets. 

73.  As  previously  stated,  SEA  argued 
that  these  four  benefits  do  not  outweigh 
the  significant  increased  expenses  and 
greater  paperwork  burden  that  will  fall 
on  RF  equipment  memufactiuers  as  a 
result  of  the  rules.  TIA  disagreed  with 
SEA,  stating  that  the  increased  number 
of  TCBs  would  benefit  small  companies 
because  of  their  global  reach,  and  that 
the  vast  majority  of  its  members  are 
small  and  medium  companies  that 
support  the  changes  proposed  in  the 
NPRM. 

74.  The  Report  and  Order  allows 
parties  other  than  the  Commission  to 
certify  equipment,  but  it  does  not 
change  the  information  required  to 
obtain  a  grant  of  certification.  Therefore, 
there  will  not  be  an  increase  in  the 
paperwork  burden  on  manufacturers. 
SEA  does  not  provide  any  data  to  justify 
its  claim  of  significantly  higher 
expenses  to  manufacturers.  Further,  the 
Commission  will  continue  to  grant 
certifications,  and  these  manufactiuers 
have  the  option  to  use  a  TCB,  but  are 
not  required  to  do  so.  The  Commission 
will  not  regulate  the  fees  that  TCBs  can 
charge.  However,  as  we  stated  in  the 
Report  and  Order,  we  expect  that 
competition  between  TCBs  should 
encourage  them  to  process  applications 
at  a  reasonable  expense. 

75.  Report  to  Congress:  The 
Commission  shall  send  a  copy  of  this 
Final  Regulatory  Flexibility  Analysis, 
along  with  this  Report  and  Order,  in  a 
report  to  Congress  pursuant  to  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  5  U.S.C. 
801(a)(1)(A),  and  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

List  of  Subjects 

47  CFR  Part  0 

Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  2 

Radio,  Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  15 

Commiuiications  equipment. 

47  CFR  Part  25  and  68 

Communications  equipment,  report 
and  recordkeeping  requirements. 


Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  parts  0,  2, 
15,  25  and  68  as  follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  Sec.  5,  48  Stat.  1068,  as 
amended;  47  U.S.C.  155,  225  unless 
otherwise  noted. 

2.  Section  0.241  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§  0.241    Authority  delegated. 

***** 

(g)  The  Chief  of  the  Office  of 
Engineering  and  Technology  is 
delegated  authority  to  enter  into 
agreements  with  the  National  Institute 
of  Standards  and  Technology  to  perform 
accreditation  of  Telecommunication 
Certification  Bodies  (TCBs)  pursuant  to 
§§  2.960  and  2.962  of  this  chapter.  In 
addition,  the  Chief  is  delegated 
authority  to  develop  specific  methods 
that  will  be  used  to  accredit  TCBs,  to 
designate  TCBs,  to  make  determinations 
regarding  the  continued  acceptability  of 
individual  TCBs,  and  to  develop 
procedures  that  TCBs  will  use  for 
performing  post-market  surveillance. 

3.  Section  0.291  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

§  0.291    Authority  delegated. 

***** 

(i)  The  Chief,  Common  Carrier 
Bureau,  is  delegated  authority  to  enter 
into  agreements  with  the  National 
Institute  of  Standards  and  Technology 
to  perform  accreditation  of 
Telecommunication  Certification  Bodies 
(TCBs)  pursuant  to  §§68.160  and  68.162 
of  this  chapter.  In  addition,  the  Chief  is 
delegated  authority  to  develop  specific 
methods  that  will  be  used  to  accredit 
TCBs,  to  designate  TCBs,  to  make 
determinations  regarding  the  continued 
acceptability  of  individual  TCBs  and  to 
develop  procediues  that  TCBs  will  use 
for  performing  post-market  surveillance. 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

.  4.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  302,  303,  307  and 
336,  unless  otherwise  noted. 

5.  Section  2.960  is  added  to  read  as 
follows: 


§  2.960    Designation  of  Telecomnnunication 
Certification  Bodies  (TCBs). 

(a)  The  Commission  may  designate 
Telecommunication  Certification  Bodies 
(TCBs)  to  approve  equipment  as 
required  under  this  part.  Certification  of 
equipment  by  a  TCB  shall  be  based  on 
an  application  with  all  the  information 
specified  in  this  part.  The  TCB  shall 
process  the  application  to  determine 
whether  the  product  meets  the 
Commission's  requirements  and  shall 
issue  a  written  grant  of  equipment 
authorization.  The  grant  shall  identify 
the  TCB  and  the  source  of  authority  for 
issuing  it. 

(b)  The  Federal  Communications 
Commission  shall  designate  TCBs  in  the 
United  States  to  approve  equipment 
subject  to  certification  under  the 
Commission's  rules.  TCBs  shall  be 
accredited  by  the  National  Institute  of 
Standards  and  Technology  (NIST)  imder 
its  National  Voluntary  Conformity 
Assessment  Evaluation  (NVCASE) 
program,  or  other  recognized  programs 
based  on  ISO/IEC  Guide  65,  to  comply 
with  the  Commission's  quaUfication 
criteria  for  TCBs.  NIST  may,  in 
accordance  with  its  procedures,  allow 
other  appropriately  qualified  accrediting 
bodies  to  accredit  TCBs  and  testing 
laboratories.  TCBs  shall  comply  with 
the  requirements  in  §  2.962  of  this  part. 

(c)  In  accordance  with  the  terms  of  an 
effective  bilateral  or  multilateral  mutual 
recognition  agreement  or  arrangement 
(MRA)  to  which  the  United  States  is  a 
party,  bodies  outside  the  United  States 
shall  be  permitted  to  authorize 
equipment  in  lieu  of  the  Commission.  A 
body  in  an  MRA  partner  economy  may 
authorize  equipment  to  U.S. 
requirements  only  if  that  economy 
permits  bodies  in  the  United  States  to 
authorize  equipment  to  its 
requirements.  The  authority  designating 
these  telecommunication  certification 
bodies  shall  meet  the  following  criteria. 

(1)  The  organization  accrediting  the 
prospective  telecommiuiication 
certification  body  shall  be  capable  of 
meeting  the  requirements  and 
conditions  of  ISO/IEC  Guide  61. 

(2)  The  organization  assessing  the 
telecommunication  certification  body 
shall  appoint  a  team  of  quaUfied  experts 
to  perform  the  assessment  covering  all 
of  the  elements  within  the  scope  of 
accreditation.  For  assessment  of 
telecommunications  equipment,  the 
areas  of  expertise  to  be  used  during  the 
assessment  shall  include,  but  not  be 
limited  to,  electromagnetic 
compatibility  and  telecommunications 
equipment  (wired  and  wireless). 

6.  Secti-on  2.962  is  added  to  read  as 
follows: 
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§  2.962    Rdqulrwrwnts  for 
Telecommunicafon  Certification  Bodies. 

(a)  Telecommunication  certification 
bodies  (TCBs)  designated  by  the 
Commission,  ot  designated  by  another 
authority  pursuant  to  an  effective 
bilateral  or  multilateral  mutual 
recognition  agreement  or  arrangement  to 
which  the  Unitfed  States  is  a  party,  shall 
comply  with  tbe  following 
requirements,  j 

(b)  Certification  methodology.  (1)  The 
certification  system  shall  be  based  on 
type  testing  asjdentified  in  sub-clause 
1.2(a)  of  ISO/IQC  Guide  65. 

(2)  Certification  shall  normally  be 
based  on  testing  no  more  than  one 
unmodified  representative  sample  of 
each  product  tvpe  for  which 
certification  is^ought.  Additional 
samples  may  b*  requested  if  clearly 
warranted,  such  as  when  certain  tests 
are  likely  to  rei  ider  a  sample 
inoperative. 

(c)  Criteria  fcr  Designation.  (1)  To  be 
designated  as  aJTCB  under  this  section, 
an  entity  shall, |by  means  of 
accreditation,  i^ieet  all  the  appropriate 
specifications  ih  ISO/IEC  Guide  65  for 
the  scope  of  equipment  it  will  certify. 
The  accreditatipn  shall  specify  the 
group  of  equiptnent  to  be  certified  and 
the  applicable  regulations  for  product 
evaluation.       i 

(2)  The  TCB  phall  demonstrate  expert 
knowledge  of  t|ie  regulations  for  each 
product  with  respect  to  which  the  body 
seeks  designation.  Such  expertise  shall 
include  familiarity  with  all  applicable 
technical  regulations,  administrative 
provisions  or  r^uirements,  as  well  as 
the  policies  and  procedures  used  in  the 
application  tha-eof 

(3)  The  TCB  fehall  have  the  technical 
expertise  and  culpability  to  test  the 
equipment  it  wjill  certify  and  shall  also 
be  accredited  in  accordance  with  ISO/ 
lEC  Guide  25  to  demonstrate  it  is 
competent  to  perform  such  tests. 

(4)  The  TCB  thall  demonstrate  an 
ability  to  recog|iize  situations  where 
interpretationslof  the  regulations  or  test 
procedures  maif  be  necessary.  The 
appropriate  key  certification  and 
laboratory  peraannel  shall  demonstrate 
a  knowledge  o|  how  to  obtain  current 
and  correct  technical  regulation 
interpretations!  The  competence  of  the 
telecommunication  certification  body 
shall  be  demonstrated  by  assessment. 
The  general  competence,  efficiency, 
experience,  familiarity  with  technical 
regulations  ana  products  included  in 
those  technical  regulations,  as  well  as 
compliance  wi^  applicable  parts  of  the 
ISO/IEC  Guid^  25  and  65,  shall  be 
taken  into  consideration. 

(5)  A  TCB  shjall  participate  in  any 
consultative  aqtivities,  identified  by  the 


Conmiission  or  NIST,  to  facilitate  a 
common  understanding  and 
interpretation  of  applicable  regulations. 

(6)  The  Commission  will  provide 
public  notice  of  the  specific  methods 
that  will  be  used  to  accredit  TCBs, 
consistent  with  these  qualification 
criteria. 

(d)  Sub-contractors.  (1)  In  accordance 
with  the  provisions  of  sub-clause  4.4  of 
ISO/IEC  Guide  65.  the  testing  of  a 
product,  or  a  portion  thereof,  may  be 
performed  by  a  sub-contractor  of  a 
designated  TCB,  provided  the  laboratory 
has  been  assessed  by  the  TCB  as 
competent  and  in  compliance  with  the 
applicable  provisions  of  ISO/IEC  Guide 
65  and  other  relevant  standards  and 
guides. 

(2)  When  a  subcontractor  is  used,  the 
TCB  shall  be  responsible  for  the  test 
results  and  shall  maintain  appropriate 
oversight  of  the  subcontractor  to  ensure 
reliabiUty  of  the  test  results.  Such 
oversight  shall  include  periodic  audits 
of  products  that  have  been  tested. 

(e)  Designation  of  TCBs.  (1)  The 
Commission  will  designate  as  a  TCB  any 
organization  that  meets  the  qualification 
criteria  and  is  accredited  by  NIST  or  its 
recognized  accreditor. 

(2)  The  Commission  will  vdthdraw 
the  designation  of  a  TCB  if  the  TCB's 
accreditation  by  NIST  or  its  recognized 
accreditor  is  v^dthdrawn,  if  the 
Commission  determines  there  is  just 
cause  for  withdrawing  the  designation, 
or  if  the  TCB  requests  that  it  no  longer 
hold  the  designation.  The  Commission 
will  provide  a  TCB  with  30  days  notice 
of  its  intention  to  withdraw  the 
designation  and  provide  the  TCB  with 
an  opportunity  to  respond. 

(3)  A  hst  of  designated  TCBs  wall  be 
published  by  the  Commission. 

(f)  Scope  of  responsibility.  (1)  TCBs 
shall  certify  equipment  in  accordance 
with  the  Commission's  rules  and 
poUcies. 

(2)  A  TCB  shall  accept  test  data  from 
any  soiu-ce,  subject  to  the  requirements 
in  ISO/IEC  Guide  65,  and  shall  not 
unnecessarily  repeat  tests. 

(3)  TCBs  may  establish  and  assess  fees 
for  processing  certification  applications 
and  other  tasks  as  required  by  the 
Commission. 

(4)  A  TCB  may  rescind  a  grant  of 
certification  within  30  days  of  grant  for 
administrative  errors.  After  that  time,  a 
grant  can  only  be  revoked  by  the 
Commission  through  the  procedures  in 
§  2.939  of  this  part.  A  TCB  shall  notify 
both  the  applicant  and  the  Commission 
when  a  grant  is  rescinded. 

(5)  A  TCB  may  not: 

(i)  Grant  a  waiver  of  the  rules,  or 
certify  equipment  for  which  the 
Commission  rules  or  requirements  do 


not  exist  or  for  which  the  application  of 
the  rules  or  requirements  is  unclear. 

(ii)  Take  enforcement  actions;  or 

(iii)  Authorize  a  transfer  of  control  of 
a  grantee. 

(6)  All  TCB  actions  are  subject  to 
Commission  review. 

(g)  Post-certification  requirements.  (1) 
A  TCB  shall  supply  an  electronic  copy 
of  each  approved  application  form  and 
grant  of  certification  to  the  Commission. 

(2)  In  accordance  with  ISO/IEC  Guide 
65,  a  TCB  is  required  to  conduct 
appropriate  post-market  surveillance 
activities.  These  activities  shall  be  based 
on  type  testing  a  few  samples  of  the 
total  number  of  product  types  which  the 
certification  body  has  certified.  Other 
types  of  surveillance  activities  of  a 
product  that  has  been  certified  are 
permitted,  provided  they  are  no  more 
onerous  than  testing  type.  The 
Commission  may  at  any  time  request  a 
list  of  products  certified  by  the 
certification  body  and  may  request  and 
receive  copies  of  product  evaluation 
reports.  The  Commission  may  also 
request  that  a  TCB  perform  post-market 
siuA^eillance,  under  Commission 
guidelines,  of  a  specific  product  it  has 
certified. 

(3)  If  during  post  market  surveillance 
of  a  certified  product,  a  certification 
body  determines  that  a  product  fails  to 
comply  with  the  applicable  technical 
regulations,  the  certification  body  shall 
immediately  notify  the  grantee  and  the 
Commission.  A  follow-up  report  shall 
also  be  provided  within  thirty  days  of 
the  action  taken  by  the  grantee  to  correct 
the  situation. 

(4)  Where  concerns  arise,  the  TCB 
shall  provide  a  copy  of  the  application 
file  within  30  calendar  days  upon 
request  by  the  Commission  to  the  TCB 
and  the  manufacturer.  Where 
appropriate,  the  file  should  be 
accompanied  by  a  request  for 
confidentiality  for  any  material  that 
qualifies  as  trade  secrets.  If  the 
application  file  is  not  provided  within 
30  calendar  days,  a  statement  shall  be 
provided  to  the  Commission  as  to  why 
it  cannot  be  provided. 

(h)  In  case  of  a  dispute  with  respect 
to  designation  or  recognition  of  a  TCB 
and  the  testing  or  certification  of 
products  by  a  TCB,  the  Commission  will 
be  the  final  arbiter.  Manufacturers  and 
designated  TCBs  will  be  afforded  at 
least  30  days  to  comment  before  a 
decision  is  reached.  In  the  case  of  a  TCB 
designated  or  recognized,  or  a  product 
certified  pursuant  to  an  effective 
bilateral  or  multilateral  mutual 
recognition  agreement  or  arrangement 
(MRA)  to  which  the  United  States  is  a 
party,  the  Commission  may  limit  or 
withdraw  its  recognition  of  a  TCB 
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designated  by  an  MRA  party  and  revoke 
the  certification  of  products  using 
testing  or  certification  provided  by  such 
a  TCB.  The  Commission  shall  consult 
with  the  Office  of  the  United  States 
Trade  Representative  (USTR),  as 
necessary,  concerning  any  disputes 
arising  under  an  MRA  for  compliance 
with  the  Telecommunications  Trade  Act 
of  1988  (Section  1371-1382  of  the 


Omnibus  Trade  and  Competitiveness 
Act  of  1988). 

PART  15— RADIO  FREQUENCY 
DEVICES 

7.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  302,  303,  304. 
307  and  544A. 


8.  Section  15.101.  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 5.1 01    Equipment  auttiorization  of 
unintentional  radiators. 

(a)  Except  as  otherwise  exempted  in 
§§15.23.  15.103,  and  15.113, 
unintentional  radiators  shall  be 
authorized  prior  to  the  initiation  of 
marketing,  as  follows: 


Type  of  device 


TV  tKoadcast  receiver 

FM  txoadcast  receiver 

CB  receiver 

Superregenerative  receiver „ 

Scanning  receiver  

All  other  receivers  sut>ject  to  part  15 ,. 

TV  interface  device „ „ 

Cabie  system  terminal  device 

Stand-alone  catjie  input  selector  switch  

Class  B  personal  computers  and  peripherals  

CPU  boards  and  intemal  power  supplies  used  with  Class  B  personal  computers  

Class  B  personal  computers  assemtjied  using  authorized  CPU  boards  or  power  supplies 

Class  B  external  switching  power  supplies  

Ottier  Class  B  digital  devices  and  peripherals  

Class  A  digital  devices,  penpherals  arid  external  switching  power  supplies 

AH  other  devices 


Equipment  auttiorization  required 


Verification. 
Verification. 
Declaration  of 
Declaration  of 
Certlftcation. 
Declaration  of 
Declaration  of 
Declaration  of 
Verification. 
Declaration  of 
Declaration  of 
Declaration  of 
Verification. 
Verification. 
Verification. 
Verification. 


Conformity  or  Certification. 
Conformity  or  Certification. 

Conformity  or  Certification. 
Conformity  or  Certification. 
Conformity. 

Conformity  or  Certification.' 
Conformity  or  Certification.' 
Conformity. 


Note  to  table:  Where  the  atxjve  tatde  indicates  more  ttwn  one  category  of  authorization  for  a  device,  the  party  responsit>le  for  cocrpliance  has 
the  option  to  select  the  type  of  authorization. 

'  Afjplications  for  this  equipment  will  no  longer  be  accepted  by  the  Commission  once  domestic  Telecommunication  Certification  Bodies  are 
available  to  certificate  thie  equipment.  See  §2.960  of  this  chapter. 


PART  25— SATELLITE 
COMMUNICATIONS 

9.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  701-744.  Interprets  or 
applies  sec.  303,  47  U.S.C.  303.  47  U.S.C 
sections  154,  301,  302,  303,  307.  309  and  332. 
unless  otherwise  noted. 

10.  Section  25.200  is  added  to  read  as 
follows: 

§  25.200    Interim  equipment  authorization. 

(a)  For  purposes  of  this  section,  a 
"GMPCS  system"  is  defined  as  "any 
satellite  system,  (i.e.,  fixed  or  mobile, 
broadband  or  narrow-band,  global  or 
regional,  geostationary  or  non- 
geostationary,  existing  or  planned) 
providing  telecommunication  services 
directly  to  end  users  from  a 
constellation  of  satellites." 

(b)  Subsequent  to  receiving  a  blanket 
authorization  imder  this  part,  terminals 
used  in  conjunction  with  GMPCS 
systems,  as  defined  under  §  25.200  (a)  of 
this  part,  may  also  obtain  an  equipment 
authorization  from  the  Commission  in 
accordance  with  the  certification 
procedure  for  use  under  this  part.  The 
certification  procedure  is  found  in  part 
2,  subpart  J  of  this  chapter. 

(c)  In  order  to  be  granted  certification, 
a  transmitter  shall  comply  with  the 


technical  specifications  in  this  part.  In 
addition,  mobile  earth  satelUte 
terminals  for  use  in  the  band  of  1610- 
1626.5  MHz  shall  meet  a  specific  out-of- 
band  emissions  limit.  Emissions  in  the 
band  1559-1605  MHz  shall  be  limited  to 
-  70  dBW/MHz  averaged  over  any  20 
millisecond  period  for  wideband 
signals,  and  a  standard  of  -  80  dBW 
across  uathin  the  measurement 
bandwidth  of  700  Hz  or  less  for 
narrowband  signals. 

(d)  Licensees  and  manufacturers  are 
subject  to  the  radiofrequency  radiation 
exposure  requirements  specified  in 

§§  1.1307(b).  2.1091  and  2.1093  of  this 
chapter,  as  appropriate.  Applications  for 
equipment  authorization  of  mobile  or 
portable  devices  operating  under  this 
section  shall  contain  a  statement 
confirming  compUance  with  these 
requirements  for  both  fundamental 
emissions  and  unwanted  emissions. 
Technical  information  showing  the 
basis  for  this  statement  shall  be 
submitted  to  the  Commission  upon 
request. 

(e)  Equipment  authorizations  issued 
pursuant  to  this  section  will  be 
conditioned  on  the  equipment  meeting 
all  relevant  technical  requirements  that 
are  adopted  by  the  Commission  in 
implementing  the  GMPCS 
Arrangements. 


PART  68-CONNECTION  OF 
TERMINAL  EQUIPMENT  TO  THE 
TELEPHONE  NETWORK 

11.  The  authority  citation  for  part  68 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

12.  Section  68.160  is  added  to  read  as 
follows: 

§  68. 1 60    Designation  of 
Telecommunication  Certification  Bodies 
(TCBs). 

(a)  The  Commission  may  designate 
Telecommimication  Certification  Bodies 
(TCBs)  to  approve  equipment  as 
required  under  this  part.  Certification  of 
equipment  by  a  TCB  shall  be  based  on 
an  application  with  all  the  information 
specified  in  this  part.  The  TCB  shall 
process  the  appUcation  to  determine 
whether  the  product  meets  the 
Commission's  requirements  and  shall 
issue  a  written  grant  of  equipment 
authorization.  The  grant  shall  identify 
the  TCB  and  the  source  of  authority  for 
issuing  it. 

(b)  The  Federal  Communications 
Commission  shall  designate  TCBs  in  the 
United  States  to  approve  equipment 
subject  to  certification  under  the 
Commission's  rules.  TCBs  shall  be 
accredited  by  the  National  Institute  of 
Standards  and  Technology  (NIST)  under 
its  National  Voluntary  Conformity 
AssesifiTient  Evaluation  (NVCASE) 
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recognition  i 
(MRA)  to  wt 
party,  bodies 
shall  be  per 
equipment  ill 
body  in  an 


bodies  shall : 

(1)  The  or 
prospective 
certification  I 
meeting  the  i 
conditions  of 

(2)  The  or 


program  or  other  recognized  programs 
based  on  Isd/IEC  Guide  65,  to  comply 
with  the  Con  mission's  qualification 
criteria  for  T  :Bs.  NIST  may,  in 
accordance  v  rith  its  procedures,  allow 
other  appropriately  qualified  accrediting 
bodies  to  ace  redit  TCBs  and  testing 
laboratories.  FCBs  shall  comply  with 
the  requirempnts  in  §68.162  of  this  part, 
(c)  In  accof  dance  with  the  terms  of  an 
effective  bilaieral  or  multilateral  mutual 
sement  or  arrangement 
tch  the  United  States  is  a 
j  outside  the  United  States 
kitted  to  authorize 
lieu  of  the  Commission.  A 
partner  economy  may 
authorize  equipment  to  U.S. 
requirements  only  if  that  economy 
permits  bodies  in  the  United  States  to 
authorize  equipment  to  its 
requirements.  The  authority  designating 
these  telecor^munication  certification 
leet  the  following  criteria, 
lization  accrediting  the 
jlecommunication 
3ody  shall  be  capable  of 
squirements  and 
ISO/IEC  Guide  61. 
lization  assessing  the 
telecommunication  certification  body 
shall  appoint  a  team  of  qualified  experts 
to  perform  the  assessment  covering  all 
of  the  elememts  within  the  scope  of 
accreditation.  For  assessment  of 
telecommunications  equipment,  the 
areas  of  expeirtise  to  be  used  during  the 
assessment  ^all  include,  but  not  be 
limited  to,  electromagnetic 
compatibility  and  telecommunications 
equipment  (wired  and  wireless). 

13.  Sectioii  68.162  is  added  to  read  as 
follows: 

§  68.162    Requirements  for 
Teiecommunitation  Certification  Bodies. 

(a)  Telecommunication  certification 
bodies  (TCB«)  designated  by  the 
Commission  or  designated  by  another 
authority  pursuant  to  an  effective 
mutual  recognition  agreement  or 
arrangementJ to  which  the  United  States 
is  a  party,  saall  comply  with  the 
following  reeuirements. 

(b)  Certifiaation  methodology.  (1)  The 
certification  system  shall  be  based  on 
type  testing  4s  identified  in  sub-clause 
1.2(a)  of  ISCyiEC  Guide  65. 

(2)  Certification  shall  normally  be 
based  on  testing  no  more  than  one 
unmodified  representative  sample  of 
each  product  type  for  which 
certification  lis  sought.  Additional 
samples  may  be  requested  if  clearly 
warranted,  such  as  when  certain  tests 
are  likely  to  tender  a  sample 
inoperative. 

(c)  Criteria  for  designation.  (1)  To  be 
designated  as  a  TCB  under  this  section, 


an  entity  shall,  by  means  of 
accreditation,  meet  all  the  appropriate 
specifications  in  ISO/IEC  Guide  65  for 
the  scope  of  equipment  it  will  certify. 
The  accreditation  shall  specify  the 
group  of  equipment  to  be  certified  and 
the  applicable  regulations  for  product 
evaluation. 

(2)  The  TCB  shall  demonstrate  expert 
knowledge  of  the  regulations  for  each 
product  with  respect  to  which  the  body 
seeks  designation.  Such  expertise  shall 
include  famiharity  with  all  applicable 
technical  regulations,  administrative 
provisions  or  requirements,  as  well  as 
the  policies  and  procedures  used  in  the 
application  thereof. 

(3)  The  TCB  shall  have  the  technical 
expertise  and  capability  to  test  the 
equipment  it  will  certify  and  shall  also 
be  accredited  in  accordance  with  ISO/ 
lEC  Guide  25  to  demonstrate  it  is 
competent  to  perform  such  tests. 

(4)  The  TCB  shall  demonstrate  an 
ability  to  recognize  situations  where 
interpretations  of  the  regulations  or  test 
procedures  may  be  necessary.  The 
appropriate  key  certification  and 
laboratory  personnel  shall  demonstrate 
a  knowledge  of  how  to  obtain  current 
and  correct  technical  regulation 
interpretations.  The  competence  of  the 
telecommunication  certification  body 
shall  be  demonstrated  by  assessment. 
The  general  competence,  efficiency, 
experience,  familiarity  with  technical 
regulations  and  products  included  in 
those  technical  regulations,  as  well  as 
compliance  with  applicable  parts  of  the 
ISO/IEC  Guides  25  and  65,  shall  be 
taken  into  consideration. 

(5)  A  TCB  shall  participate  in  any 
consultative  activities,  identified  by  the 
Commission  or  NIST,  to  facilitate  a 
common  understanding  and 
interpretation  of  applicable  regulations. 

(6)  The  Commission  will  provide 
public  notice  of  specific  elements  of 
these  qualification  criteria  that  will  be 
used  to  accredit  TCBs. 

(d)  Sub-contractors.  (1)  In  accordance 
with  the  provisions  of  sub-clause  4.4  of 
ISO/IEC  Guide  65,  the  testing  of  a 
product,  or  a  portion  thereof,  may  be 
performed  by  a  sub-contractor  of  a 
designated  TCB,  provided  the  laboratory 
has  been  assessed  by  the  TCB  as 
competent  and  in  compliance  with  the 
applicable  provisions  of  ISO/IEC  Guide 
65  and  other  relevant  standards  and 
guides. 

(2)  When  a  subcontractor  is  used,  the 
TCB  shall  be  responsible  for  the  test 
results  and  shall  maintain  appropriate 
oversight  of  the  subcontractor  to  ensure 
reliability  of  the  test  results.  Such 
oversight  shall  include  periodic  audits 
of  products  that  have  been  tested. 


(e)  Designation  of  TCBs.  (1)  The 
Conunission  will  designate  as  a  TCB  any 
organization  that  meets  the  qualification 
criteria  and  is  accredited  by  NIST  or  its 
recognized  accreditor. 

(2)  The  Commission  will  withdraw 
the  designation  of  a  TCB  if  the  TCB's 
accreditation  by  NIST  or  its  recognized 
accreditor  is  withdrawn,  if  the 
Commission  determines  there  is  just 
cause  for  withdrawing  the  designation, 
or  if  the  TCB  requests  that  it  no  longer 
hold  the  designation.  The  Commission 
will  provide  a  TCB  with  30  days  notice 
of  its  intention  to  withdraw  the 
designation  and  provide  the  TCB  with 
an  opportunity  to  respond. 

(3)  A  list  of  designated  TCBs  will  be 
published  by  the  Commission. 

(f)  Scope  of  responsibility.  (1)  TCBs 
shall  certify  equipment  in  accordance 
with  the  Commission's  rules  and 
policies. 

(2)  A  TCB  shall  accept  test  data  from 
any  source,  subject  to  the  requirements 
in  ISO/IEC  Guide  65,  and  shall  not 
unnecessarily  repeat  tests. 

(3)  TCBs  may  establish  and  assess  fees 
for  processing  certification  applications 
and  other  tasks  as  required  by  the 
Commission. 

(4)  A  TCB  may  rescind  a  grant  of 
certification  within  30  days  of  grant  for 
administrative  errors.  After  that  time,  a 
grant  can  only  be  revoked  by  the 
Commission.  A  TCB  shall  notify  both 
the  applicant  and  the  Commission  when 
a  grant  is  rescinded. 

(5)  A  TCB  may  not: 

(i)  Grant  a  waiver  of  the  rules,  or 
certify  equipment  for  which  the 
Commission  rules  or  requirements  do 
not  exist  or  for  which  the  application  of 
the  rules  or  requirements  is  imclear. 

(ii)  Take  enforcement  actions. 

(6)  All  TCB  actions  are  subject  to 
Commission  review. 

(g)  Post-certification  requirements.  (1) 
A  TCB  shall  supply  a  copy  of  each 
approved  application  form  and  grant  of 
certification  to  the  Commission. 

(2)  In  accordance  with  ISO/IEC  Guide 
65,  a  TCB  is  required  to  conduct 
appropriate  surveillance  activities. 
These  activities  shall  be  based  on  type 
testing  a  few  samples  of  the  total 
number  of  product  types  which  the 
certification  body  has  certified.  Other 
types  of  surveillance  activities  of  a 
product  that  has  been  certified  are 
permitted,  provided  they  are  no  more 
onerous  than  testing  type.  The 
Commission  may  at  any  time  request  a 
list  of  products  certified  by  the 
certification  body  and  may  request  and 
receive  copies  of  product  evaluation 
reports.  The  Commission  may  also 
request  that  a  TCB  perform  post-market 
surveillance,  under  Commission 
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guidelines,  of  a  specific  product  it  has 
certified. 

(3)  If  during  post  market  surveillance 
of  a  certified  product,  a  certification 
body  determines  that  a  product  fails  to 
comply  with  the  applicable  technical 
regulations,  the  certification  body  shall 
immediately  notify  the  grantee  and  the 
Commission.  A  follow-up  report  shall 
also  be  provided  within  thirty  days  of 
the  action  taken  by  the  grantee  to  correct 
the  situation. 

(4)  Where  concerns  arise,  the  TCB 
shall  provide  a  copy  of  the  application 
file  within  30  calendar  days  upon 
request  by  the  Commission  to  the  TCB 
and  the  manufacturer.  Where 
appropriate,  the  file  should  be 
accompanied  by  a  request  for 
confidentiality  for  any  material  that 
qualifies  as  trade  secrets.  If  the 
application  file  is  not  provided  within 
30  calendar  days,  a  statement  shall  be 
provided  to  the  Commission  as  to  why 
it  cannot  be  provided. 

(h)  In  case  of  a  dispute  vsrith  respect 
to  designation  or  recognition  of  a  TCB 
and  the  testing  or  certification  of 
products  by  a  TCB,  the  Commission  will 
be  the  final  arbiter.  Manufacturers  and 
designated  TCBs  will  be  afforded  at 
least  30  days  to  comment  before  a 
decision  is  reached.  In  the  case  of  a  TCB 
designated  or  recognized,  or  a  product 
certified  pursuant  to  an  effective 
bilateral  or  multilateral  mutual 
recognition  agreement  or  arrangement 
(MRA)  to  which  the  United  States  is  a 
party,  the  Commission  may  limit  or 
withdraw  its  recognition  of  a  TCB 
designated  by  an  MRA  party  and  revoke 
the  certification  of  products  using 
testing  or  certification  provided  by  such 
a  TCB.  The  Commission  shall  consult 
with  the  Office  of  the  United  States 
Trade  Representative  (USTR),  as 
necessary,  concerning  any  disputes 
arising  under  an  MRA  for  compliance 
with  under  the  Telecommunications 
Trade  Act  of  1988  (Section  1371-1382 
of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988). 

(FR  Doc.  99-2408  Filed  2-1-99;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart64 

[CC  Docket  No.  96-61;  FCC  98-347] 

Implementation  of  the  Rate  Integration 
Requirement  of  the  Communications 
Act,  Petitions  for  Fortiearance 

agency:  Federal  Communications 
Commission. 


ACTION:  Final  rule;  petition  for 
reconsideration. 

SUMMARY:  By  this  Memorandiun 
Opinion  and  Order  (Order),  the 
Commission  reaffirms  its  earlier 
determination  that  the  rate  integration 
requirement  of  the  Communications  Act 
apply  to  interstate,  interexchange 
services  offered  by  commercial  mobile 
radio  service  (CMRS)  providers,  and 
therefore  denied  the  petitions  for 
reconsideration  of  that  determination. 
The  Commission  clarified  that  CMRS 
traffic  within  a  major  trading  area 
(MTA)(intra-MTA  traffic)  is  not 
"interexchange"  traffic  and  thus  not 
subject  to  the  rate  integration 
requirements  of  section  254(g).  The 
Commission  denied  the  p>etitions 
seeking  forbearance  fi-om  the 
application  of  rate  integration  to  CMRS 
providers.  This  carries  out  the  intent  of 
Congress  that  providers  of  interstate, 
interexchange  services  offer  such 
services  at  integrated  rates. 
EFFECTIVE  DATE:  March  4.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  L.  Slotten,  Attorney,  Common 
Carrier  Bureau,  Competitive  Pricing 
Division,  at  (202)  418-1572  or  via  tiie 
Internet  at  dslotten@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order  in  the 
matter  of  Implementation  of  Section 
254(g)  of  the  Communications  Act  of 
1934, as  Amended,  Petitions  for 
Forbearance,  CC  Docket  No.  96-61, 
adopted  December  31, 1998,  and 
released  December  31, 1998.  The 
complete  text  of  this  Order  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center,  Room 
239,  1919  M  Street  N.W.,  Washington, 
DC.  The  Order  is  available  through  the 
Internet  at  http://wvkrw.fcc.gov/Bureaus/ 

Common Carrier/orders/1998/ 

fcc98347.wp.  The  complete  text  may  be 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Service,  Inc.  (ITS,  Inc.),  at 
1231  20th  Street  NW.,  Washington,  DC 
20036.  (202)  857-3800. 

SYNOPSIS  OF  MEMORANDUM  OPINION 
AND  ORDER 

I.  Introduction 

1.  We  address  seven  petitions  for 
reconsideration  or,  in  the  alternative, 
petitions  for  forbearance,  of  the 
Commission's  Rate  Integration 
Reconsideration  Order,  Policy  and  Rules 
Concerning  the  Interstate,  Interexchange 
Marketplace,  Implementation  of  Section 
254(g)  of  the  Communications  Act  of 
1934,  as  amended,  CC  Docket  No.  96- 


61,  First  Memorandum  Opinion  and 
Order  on  Reconsideration,  12  FCC  Red 
11,812  (1997),  62  FR  46447  (September 
3, 1997)  (Rate  Integration 
Reconsideration  Order),  in  which  the 
Commission  found  that  the  rate 
integration  requirements  of  section 
254(g)  of  the  Communications  Act  of 
1934,  as  amended  ("Act"),  apply  to  the 
interstate,  interexchange  services  of 
Commercial  Mobile  Radio  Service 
("CMRS")  providers.  The  petitioners 
request  that  the  Commission  reconsider 
that  determination.  In  the  alternative,  if 
the  Commission  finds  that  section 
254(g)  applies  to  CMRS  providers,  the 
petitioners  request  that  the  Commission 
forbear  from  applying  section  254(g)  to 
the  interstate,  interexchange  services 
offered  by  CMRS  providers  pursuant  to 
section  10  of  the  Act. 

2.  We  also  state  our  intent  to  issue  a 
Further  Notice  seeking  comment  on 
issues  relating  to  airtime  and  roaming 
charges  associated  with  interstate, 
interexchange  calls  for  which  a  separate 
charge  is  stated;  wide-area  CMRS  calling 
plans;  and  the  affiliation  requirements 
that  should  be  applicable  to  services 
subject  to  the  rate  integration 
requirement.  Pending  further 
rulemaking,  we  keep  in  place  the  Order 
adopted  by  the  Commission  on  October 
2,  1997,  in  which  the  Commission 
stayed  the  application  of  the 
requirement  that  providers  of  interstate, 
interexchange  services  integrate  rates 
across  affiliates,  as  well  as  application 
of  rate  integration  requirements  with 
respect  to  wide-area  rate  plans  offered 
by  CMRS  providers.  Policy  and  Rules 
Concerning  the  Interstate,  Interexchange 
Marketplace,  Implementation  of  Section 
254(g)  of  the  Communications  Act  of 
1934,  as  amended,  CC  Docket  No.  96- 
61,  Order,  12  FCC  Red  15,739  (1997) 
(Rate  Integfxition  Stay  Order). 

II.  Petitions  for  Reconsideration 

3.  We  decline  to  reconsider  our 
determination  that  the  rate  integration 
requirement  of  section  254(g)  applies  to 
CMRS  providers.  Section  254(g)  requires 
that  "(a]  provider  of  interstate 
interexchange  services  shall  provide  its 
services  to  subscribers  in  a  state  at  rates 
no  higher  than  provided  to  subscribers 
in  any  other  state."  The  language  of 
section  254(g)  on  its  face 
unambiguously  applies  to  all  providers 
of  interstate,  interexchange  services. 
Thus,  section  254  (g)  applies  to  the 
interstate,  interexchange  services 
offered  by  CMRS  providers.  If  Congress 
had  intended  to  exempt  CMRS 
providers,  it  presumably  would  have 
done  so  expressly  as  it  did  in  other 
sectiOi'S  of  the  Act.  Thus,  we  reaffirm 
our  eai  iier  determinations  that  the  rate 
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integration  language  of  section  254(g) 
applies  to  all  providers  of  interstate, 
interexchande  services,  including  CMRS 
providers.  We  conclude  that  any 
reference  to  ihe  existing  rate  integration 
policy  by  Congress  or  by  this 
Commissionj  merely  identified  the 
overarching  bolicy  under  consideration, 
and  was  not  Intended  to  exempt  from 
application  of  that  policy  any  carrier  or 
class  of  carriiers,  as  the  petitioning 
parties  suggest. 

4.  Because!  the  language  of  the  statute 
is  unambiguous  and  plainly  applies  to 
CMRS  providers,  we  need  not  examine 
the  legislativje  history  of  section  254(g). 
Assiuning,  arguendo,  some  ambiguity  in 
the  statutory!  language,  thus  requiring  an 
examination!  of  the  legislative  history, 
we  find  nothing  in  that  legislative 
history  that  ^ambiguously  indicates 
that  CMRS  providers  are  exempted  from 
section  254(|).  The  language  referenced 
by  the  CMRS  providers  could  readily  be 
read  as  identifying  the  policy  to  be 
applied  to  all  providers  of  interstate, 
interexchange  services  as  reasonably  as 
it  could  be  r«ad  to  suggest  the 
codification  bf  rate  integration  as 
applied  to  the  wireline  industry. 

5.  Similarly,  we  reject  the  argvunent 
raised  by  AifTouch  that  Congress  did 
not  intend  rate  integration  to  apply  to 
CMRS  provii  iers  because  rate 
integration  ii  i  unnecessary  to  achieve  the 
pohcy  goals  junderlying  section  254(g). 
AirTouch  states  that  rate  integration  is 
designed  to  Enable  subscribers  in  rural 
and  offshorej  areas  to  obtain  some  of  the 
benefits  of  rate  decreases  created  by 
competitive  J)ressures  on  access  charges 
and  long-disjtance  rates  in  more  urban 
areas,  and  tq  protect  customers  in  those 
areas  from  bearing  the  full  burden  of 
higher  local  exchange  costs.  AirTouch 
appears  to  conflate  rate  integration  with 
rate  averagii^g.  Rate  averaging,  which  is 
also  require<^  by  section  254(g),  does 
have  the  destribed  effect  of  protecting 
customers  iij  high  cost  local  exchange 
areas  from  bfearing  the  full  burden  of 
those  costs.  Rate  integration,  on  the 
other  hand,  generally  focuses  on  the 
distance-senpitive  aspects  of  the  rate 
structures  fo^  interexchange  services.  It 
protects  nonjcontiguous  parts  of  the 
United  States,  such  as  Alaska  and 
Hawaii,  frora  being  discriminated 
against  because  they  are  not  part  of  the 
contiguous  48  states.  AirTouch's  focus 
on  exchanga  cost  differences  is, 
therefore,  misplaced  and  we  disagree 
with  its  interpretation  of  the  statute. 

6.  Although  CMRS  providers  may  be 
characterize  i  as  providers  of  exchange 
and  exchanj  e  access  services,  that 
characteriza  ion  does  not  preclude  a 
finding  that  some  of  a  CMRS  provider's 
service  offer  ngs  are  interstate. 


interexchange  services.  While  CMRS 
providers  do  not  pay  access  charges  for 
originating  or  terminating  local 
exchange  calls,  CMRS  providers  do  pay 
access  charges  when  an  interexchange 
call  originates  or  terminates  on  landline 
facilities.  Similarly,  that,  in  some 
instances,  CMRS  providers  are  regulated 
in  a  maimer  different  from  other 
carriers,  does  not  compel  a  conclusion 
that  the  interstate,  interexchange 
services  of  CMRS  providers  are  not 
subject  to  the  rate  integration 
requirements  of  section  254(g). 

7.  We  also  reject  the  argument  that 
applying  section  254(g)  to  CMRS 
providers  is  inconsistent  with  section 
332  of  the  Act  because  it  allegedly 
undermines  the  distinct  deregulatory 
paradigm  applicable  to  CMRS  providers. 
Bell  Atlantic  Mobile  asserts  that  the 
price  regulation  required  by  section 
254(g)  is  precisely  that  which  the 
Commission  and  Congress  have  deemed 
unnecessary  and  harmful  to  the  pubUc 
interest  in  the  CMRS  context.  Section 
332(c),  however,  expressly  provides  that 
sections  201  and  202  of  the  Act  shall 
continue  to  apply  to  CMRS  providers. 
Section  201(b)  requires  just  and 
reasonable  rates  and  202(a)  prohibits 
rates  that  are  unreasonably 
discriminatory.  These  requirements 
necessarily  imply  some  degree  of 
regulatory  concern  with  prices;  section 
332  cannot,  therefore,  be  read  to  bar 
every  form  of  oversight  over  CMRS 
rates.  Furthermore,  the  rate  integration 
pohcy  codified  in  section  254(g)  derived 
from  section  202(a)  the  requirement  that 
rates  not  be  unreasonably 
discriminatory.  Finally,  we  note  that 
other  provisions  of  Title  II  of  the  Act 
apply  to  CMRS  providers.  For  example, 
the  interconnection  requirements  of 
section  251(a)  clearly  apply  to  CMRS 
providers;  CMRS  providers  are  as 
capable  as  any  other  carrier  of  invoking 
the  protections  of  section  253;  and, 
CMRS  providers  are  among  the 
providers  of  interstate  services  who  are 
required  to  make  universal  service 
contributions  pursuant  to  section 
254(d).  Thus,  we  conclude  that  the 
application  of  section  254(g)  to  CMRS 
providers  is  not  inconsistent  with 
section  332. 

8.  We  find  unpersuasive  the  argiunent 
that,  because  we  held  that  CMRS  rates 
did  not  have  to  be  integrated  with  the 
rates  of  affiliated  long-distance 
providers,  we  did  not  intend  rate 
integration  to  apply  to  CMRS  providers. 
Rather,  that  decision  addresses  the  issue 
of  how  rate  integration  should  be 
applied  to  different  interstate, 
interexchange  services,  and  was 
consistent  with  the  long-standing 
Conunission  practice  of  applying  rate 


integration  on  a  service-by-service  basis. 
That  decision  does  not  address  the 
question  of  whether  rate  integration 
should  apply  to  CMRS  providers  at  all. 
Similarly,  CMRS  providers'  exemption 
from  the  equal  access  requirements 
applicable  to  incumbent  LECs  does  not, 
as  some  CMRS  providers  suggest, 
address  whether  CMRS  providers 
provide  interstate,  interexchange 
services  and  thus  whether  rate 
integration  should  apply  to  CMRS 
providers. 

9.  Several  petitioners  allege  that  the 
Commission  gave  inadequate  notice  to 
permit  application  of  section  254(g)  to 
CMRS  providers.  As  we  stated  in  the 
Rate  Integration  Stay  Order,  we  do  not 
agree  that  inadequate  notice  was  given 
to  hold  that  the  rate  integration 
requirements  of  section  254(g)  apply  to 
CMRS  providers.  The  language  of 
section  254(g)  appUes  to  providers  of 
interexchange  telecommunications 
services  with  no  exceptions 
enumerated.  Elsewhere  in  the  Act,  as  we 
noted  above,  when  Congress  wanted  to 
exempt  CMRS  providers  from  a 
requirement  of  the  Act,  it  did  so 
expressly.  The  words  of  the  statute 
clearly  encompass  CMRS  providers  and 
legally  obUgate  them  to  integrate  their 
interstate,  interexchange  services.  Chu- 
rule,  implementing  section  254(g), 
merely  reiterated  the  precise  terms  of 
the  statute.  Fiuther,  we  note  that  in 
Policy  and  Rules  Concerning  the 
Interstate,  Interexchange  Marketplace, 
Notice  of  Proposed  Rulemaking,  CC 
Docket  No.  96-61. 11  FCC  Red  7141 
(1996).  61  FR  14717  (April  3. 1996),  we 
stated  that  an  interexchange  call 
includes  all  means  of  connecting  two 
points,  "wireline  or  wireless."  Specific 
notice  of  our  intent  to  apply  the  plain 
language  of  the  statute  was  not  required. 
We,  therefore,  find  no  relevant  lack  of 
notice  regarding  the  application  of  rate 
integration  requirements  to  providers  of 
CMRS  services. 

10.  Our  conclusion  that  adequate 
notice  was  given  of  the  application  of 
section  254(g)  to  CMRS  providers  is  not 
altered  by  the  fact  that  no  party 
commented  on  the  application  of  rate 
integration  to  CMRS  providers.  As  noted 
above,  section  254(g),  by  its  own  terms, 
applies  to  providers  of  interexchange 
services.  CMRS  providers,  therefore, 
should  have  been  on  notice  that  the 
rulemaking  proceeding  could  affect 
their  interests.  Although  rate  integration 
had  not  previously  been  applied  to 
CMRS  providers,  the  CMRS  industry 
had  been  subject  to  the  rate  regulation 
of  section  202(a)  of  the  Act  and,  thus, 
the  industry  should  have  been  alert  to 
the  broad  scope  of  section  254(g),  which 
has  its  origins  in  section  202(a). 
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Moreover,  section  254(g)  was  enacted  as 
part  of  the  1996  Act;  therefore,  the 
application  of  that  section  to  the  CMRS 
industry  does  not  represent  a  change  in 
Commission  policy  requiring  more 
specific  notice.  Finally,  we  conclude 
that  because  we  only  codified  the 
language  of  section  254(g),  we  find  no 
issue  concerning  the  adequacy  of  the 
record  to  support  adoption  of  the  rule. 

11.  In  any  event,  we  find  that  the 
present  reconsideration  record  supports 
the  conclusion  that  section  254(g) 
apphes  to  CMRS  providers.  We  note 
that  we  stayed  application  of  the 
affiUation  requirement  and  application 
of  rate  integration  to  wide-area  plans, 
the  two  cases  in  which  we  believe  we 
would  benefit  from  a  fuller  record.  We 
continue  to  believe  a  fuller  record  on 
these  two  issues  would  be  beneficial 
and,  therefore,  will  seek  further 
comment  on  those  issues  to  develop  a 
better  record  in  a  separate  proceeding. 

12.  AirTouch  notes  that  CMRS 
carriers  are  not  mentioned  in  the 
regulatory  flexibility  analysis  assessing 
the  administrative  burden  of  regulations 
on  industry,  and  asserts  that  this  reflects 
a  lack  of  intent  that  section  254(g)  be 
appUed  to  CMRS  providers.  While  the 
Final  Regulatory  Flexibility  Act  analysis 
in  the  Rate  Integration  Order,  Policy  and 
Rules  Concerning  the  Interstate, 
Interexchange  Marketplace," 
Implementation  of  Section  254(g}  of  the 
Communications  Act  of  1934,  as 
amended,  CC  Docket  No.  96-61,  Report 
and  Order,  11  FCC  Red  9564  (1996),  61 
FR  42558  (August  16, 1996)  (Rate 
Integration  Order),  did  not  assess  the 
administrative  burden  of  regulations  on 
CMRS  providers,  as  AirTouch  indicates, 
the  omission  does  not  evidence  a  lack 

of  intent  to  apply  section  254(g)  to 
CMRS  providers.  We  have  prepared  a 
Supplemental  Final  Regulatory 
Flexibility  Act  analysis  to  redress  our 
inadvertent  oversight.  No  party  has 
claimed  that  the  omission  caused 
material  harm.  Indeed,  in  the  Rate 
Integration  Stay  Order,  we  stayed 
application  of  the  rate  integration 
requirement  to  wide-area  plans  and 
across  affiliates.  Accordingly,  those 
requirements  had  no  impact  on  small 
entities. 

13.  We  conclude  that  treating  intra- 
MTA  (major  trading  area)  calls  as  not 
being  subject  to  rate  integration  is 
consistent  with  the  definition  of 
"telephone  exchange  service."  The  Act 
defines  "telephone  exchange  service"  as 
"service  within  a  telephone  exchange, 
or  within  a  connected  system  of 
telephone  exchanges  within  the  same 
exchange  area  *  •  *  and  which  is 
covered  by  the  exchange  service  charge, 
or  *  *  *  comparable  service  provided 


through  a  system  of  switches, 
transmission  equipment,  or  other 
faciUties  (or  combination  thereof)  by 
which  a  subscriber  can  originate  and 
terminate  a  telecommunications 
service."  47  U.S.C.  153(47).  In 
Implementation  of  the  Local 
Competition  Provisions  of  the 
Telecommunications  Act  of  1996.  CC 
Docket  No.  96-98,  First  Report  and 
Order,  11  FCC  Red  15499, 15998-16000 
(1996),  61  FR  45476  (August  2»,  1996) 
[Local  Competition  Order),  Order  on 
Reconsideration,  11  FCC  Red  13042 
(1996).  61  FR  52706  (October  8,  1998), 
vacated  in  part  sub  nom.  Iowa  Utils.  Bd. 
V.  FCC,  120  F.3d  753  (8th  Cir.  1997), 
cert,  granted  sub  nom.  ATErT  Corp.  v. 
Iowa  Utils.  Bd.,  118  S.Ct.  879  (1998),  we 
concluded  that  cellular,  broadband  PCS, 
and  covered  SMR  providers  fall  within 
at  least  the  second  part  of  this  definition 
because  they  provide  "comparable 
service"  to  telephone  exchange  service. 
Our  determination  was  based  on  the 
finding  that,  as  a  general  matter,  CMRS 
carriers  provide  local,  two-way 
switched  voice  service  as  a  principal 
part  of  their  business.  Cellular  and  PCS 
providers,  however,  are  not  LECs,  as 
that  term  is  defined  in  section  3(26)  of 
the  Act.  Treating  intra-MTA  CMRS  calls 
as  local  also  is  consistent  with  our 
conclusion  in  the  Local  Competition 
Order,  11  FCC  Red  16,014,  that  MTAs 
defined  the  area  in  which  reciprocal 
compensation  applies  to 
interconnections  between  incumbent 
LECs  and  CMRS  providers.  Because  of 
the  mobility  of  CMRS  customers,  the 
MTA,  rather  than  a  smaller  area,  such  as 
the  CMRS  provider's  license  area  or  a 
wrireline  exchange  area,  reflects  the 
minimum  area  in  which  customers  may 
be  expected  to  travel  and  within  which 
they  would  expect  not  to  pay  toll 
charges.  Pursuant  to  this  approach,  calls 
wathin  an  MTA  that  would  be  interstate 
will  not  be  treated  as  interexchange. 

14.  We  provide  two  further 
clarifications  that  follow  from  the 
finding  that  traffic  that  originates  and 
terminates  within  an  MTA  does  not 
constitute  interexchange  service.  First, 
we  clarify  that  when  a  customer  is 
roaming,  a  call  within  the  MTA  of  the 
roamed  upon  CMRS  provider  is  not 
"interexchange."  This  clarification 
ensures  that  intra-MTA  calls  are  not 
"interexchange"  service,  thus  triggering 
rate  integration,  regardless  of  the 
location  of  the  customer.  Second,  we 
clarify  that  when  a  CMRS  provider 
performs  only  an  exchange  access 
function,  and  an  unaffiUated 
interexchange  carrier  transports  and 
bills  for  the  call  to  a  destination  in  a 
different  state  outside  the  MTA,  that 


exchange  access  function  is  not 
"interstate,  interexchange"  for  purposes 
of  section  254(g).  We  conclude  that  this 
clarification  is  necessary  to  ensure  that 
our  treatment  here  is  akin  to  our 
treatment  of  incumbent  LEC  access 
charges,  which  are  not  required  to  be 
integrated. 

15.  Several  CMRS  providers  seek 
clarification  or  reconsideration  of  the 
application  of  rate  integration  to 
roaming  and  airtime  charges.  We  plan  to 
seek  additional  comment  on  these 
issues  in  a  Further  Notice.  Two 
additional  sets  of  issues  remain:  (1)  The 
treatment  of  wide-area  calling  plans; 
and,  (2)  the  affiliation  requirements 
applicable  to  CMRS  providers  for 
purposes  of  determining  compliance 
with  rate  integration.  We  will  resolve 
these  issues  on  the  basis  of  the  more 
complete  record  developed  in  response 
to  the  Further  Notice. 

m.  Petitions  for  Forbearance 

16.  The  petitions  for  forbearance 
generally  request  that  we  forbear  from 
applying  the  rate  integration  provisions 
of  section  254(g)  to  interstate, 
interexchange  services  offered  by  CMRS 
providers,  if  the  Commission  concludes 
that  section  254(g)  appHes  to  those 
services.  Section  10(a)  of  the  Act  sets 
forth  a  three-part  standard  to  be  applied 
in  addressing  petitions  for  forbearance: 
a  carrier  may  petition  the  Commission 
for  forbearance  from  any  statutory 
provision  or  regulation,  and  the 
Commission  shall  grant  such  petition  if 
it  determines  that:  (1)  Enforcement  of 
the  requirement  is  not  necessary  to 
ensure  that  rates  are  just  and  reasonable, 
and  are  not  unjustly  and  unreasonably 
discriminatory;  (2)  the  regulation  is  not 
necessary  to  protect  consumers;  and  (3) 
forbearance  is  consistent  with  the  public 
interest.  Section  10(b)  further  provides 
that  the  Commission  "shall  consider 
whether  forbearance  from  enforcing  the 
regulation  will  promote  competitive 
market  conditions,  including  the  extent 
to  which  such  forbearance  will  enhance 
competition  among  providers  of 
telecommunications  services."  As  fully 
discussed  below,  we  conclude  that  the 
petitioners  have  not  met  the  standard 
for  the  grant  of  forbearance  and,  for  this 
reason,  we  must  deny  their  petitions. 

17.  We  conclude  that  the  petitioners 
have  not  met  their  burden  with  respect 
to  the  first  and  second  prongs  of  the 
forbearance  standard.  We  are  concerned 
that,  without  rate  integration.  CMRS 
providers  would,  when  consistent  with 
their  economic  interests,  discriminate 
against  the  offshore  points.  Our 
concems  are  not  eliminated  by  the 
CMRG  providers'  claims  that  CMRS 
rates  aie  falling,  or  that  PCS  rates  are 
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lower  than  cellular  rates.  Similarly, 
CMRS  providars'  few  cited  anecdotal 
instances  of  the  offering  of  rates  that 
comply  with  tne  rate  integration 
requirement  of  section  254(g)  do  not 
ensure  that  such  rates  will  be  offered  by 
all  CMRS  providers  in  the  future. 
Moreover,  although  CMRS  providers 
contend  generally  that  rate  integration 
would  interfeie  with  competition, 
resulting  in  lef  s  consumer  choice,  we 
find  no  specific  persuasive  arguments 
on  this  record  to  support  those 
contentions. 

18.  Specifically,  we  find  that  the 
petitioners  have  not  shown  that,  in  the 
absence  of  rati  integration,  CMRS  rates 
will  be  just  anki  reasonable  and  not 
unjustly  or  im^asonably 
discriminator^.  Indeed,  we  conclude 
that  rate  inte^ation  is  necessary  to 
ensure  that  nondiscriminatory  charges 
and  practices  ftre  offered  with  respect  to 
CMRS  services  to  and  from  the  offshore 
points.  Moreover,  as  noted  by  Alaska, 
even  if  rate  integrated  service  plans  are 
available  in  all  parts  of  the  United 
States,  nothing  in  the  record  suggests 
that  the  existance  of  the  rate  integration 
requirement  ii  not  a  significant  cause  of 
that  conditio!!.  We  also  agree  that  there 
is  no  evidenci  to  show  that  rate 
integration  is  pot  necessary  for  the 
protection  of  consumers.  Alaska  notes, 
for  example,  tpat  Bell  Atlantic  Mobile's 
argument  that  consumers  benefit  from 
its  plan  offering  one  long-distance  rate 
is  misplaced  because  Bell  Atlantic 
Mobile  does  ijot  offer  service  to 
subscribers  ir^  Alaska  and  Hawaii.  Thus, 
although  the  $ost  to  a  Bell  Atlantic 
Mobile  custoi^er  calling  Alaska  or 
Hawaii  mightjbe  the  same  as  the  cost  of 
a  call  elsewhere  in  the  continental 
United  States,  that  fact  does  not  protect 
the  interests  df  consimiers  in  Alaska  or 
Hawaii  becau  se  they  generally  would 

;  the  long  distance  charges, 
agree  with  Hawaii  and 
}road  grant  of  forbearance 
!  consistent  with  the  public 
interest,  as  required  by  the  third  prong 
of  the  forbearance  standard.  The  public 
interest  here,  |bs  reflected  by  the 

IS  providers  in  section 
itegration  of  offshore 
interexchange  rate 
IS  services  to  prevent 
against  those  locations. 
Therefore,  in  order  to  satisfy  the  public 
interest,  CMRS  providers  must  explain 
how  the  benejfits  of  section  254(g)  can  be 
attained  if  wa  forbear  from  applying  the 
rate  integratic  n  requirement  of  section 
254(g)  to  the  nterstate,  interexchange 
services  of  OiRS  providers.  We 
conclude  thai  the  petitioners  have  not 
made  the  req  lired  demonstration. 


not  be  paying 

19.  We  also 
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20.  The  argument  against  forbearance 
is  particularly  compelling  with  respect 
to  separately-stated  long  distance 
charges.  Many  CMRS  providers  offer 
service  plans  that  include  a  toll  charge 
assessed  for  a  long-distance  call  that  is 
separate  from  the  airtime  charge.  When 
the  CMRS  provider  provides  the  link  to 
the  distant  location,  either  through  its 
own  facilities  or  through  the  resale  of  a 
long-distance  provider's  service,  and 
bills  separately  for  that  service,  we  find 
that  the  CMRS  provider  is  providing  an 
interexchange  service.  If  that  call 
terminates  in  a  state  different  from  the 
state  in  which  the  call  originates,  the 
service  is  an  interstate,  interexchange 
service  covered  by  the  rate  integration 
requirement  of  section  254(g). 

21.  We  conclude  that  it  would  not  be 
consistent  with  just  and  reasonable 
rates,  the  protection  of  consumers,  and 
the  public  interest  to  forbear  from 
applying  the  rate  integration 
requirement  of  section  254(g)  to 
separately-stated  toll  charges  for 
interstate,  interexchange  services 
provided  by  CMRS  providers.  For 
separately  stated  CMRS  toll  charges,  we 
do  not  see  how  the  policy 
considerations  regarding  rate  integration 
differ  materially  from  those  in  the  non- 
CMRS  context.  Applying  rate 
integration  of  separately-stated  toll 
charges  appears  to  be  at  the  heart  of  the 
congressional  policy  of  section  254(g)), 
which  was  enacted  despite  the  existence 
of  multiple  interexchange  carriers. 

22.  Pursuant  to  section  10(b),  we  also 
have  considered  whether  forbearance 
from  enforcing  the  rate  integration 
requirement  of  section  254(g)  will 
promote  competitive  market  conditions. 
Although  CMRS  providers  contend  that 
rate  integration  would  interfere  with 
competition,  we  find  no  persuasive 
record  evidence  to  support  that 
contention  or,  conversely,  that 
competitive  conditions  will  be 
promoted  in  the  absence  of  rate 
integration.  Moreover,  we  agree  that 
forbearemce  from  rate  integration  caiuiot 
be  justified  on  competitive  conditions 
alone.  Hawaii  correctly  notes  we  have 
previously  rejected  this  argument.  Prior 
to  the  enactment  of  section  254(g),  we 
already  had  determined  that  all  IXCs 
were  non-dominant  in  the  domestic 
market  and  had  found  that  most  major 
segments  of  the  interexchange  market 
were  subject  to  substantial  competition. 
Nothing  suggests  that  Congress  was 
unaware  of  the  state  of  competition  in 
the  interexchange  market  in  enacting 
section  254(g).  Indeed,  we  find  that 
Congress's  enactment  of  section  254(g), 
even  after  the  Commission's 
determination  that  major  segments  of 
the  interexchange  market  were  subject 


to  substantial  competition,  establishes 
the  importance  Congress  placed  on  a 
nationwide  policy  of  rate  integration 
that  was  applicable  to  all  providers  of 
interstate,  interexchange  services. 

23.  Contrary  to  the  assertions  of 
several  CMRS  providers,  our  finding  in 
Implementation  of  Sections  3(n)  and 
332  of  the  Communications  Act, 
Regulatory  Treatment  of  Mobile 
Services,  Second  Report  and  Order,  GN 
Docket  No.  93-252,  9  FCC  Red  1411 
(1994),  59  FR  18493  (April  14,  1994) 
(CMRS  Forbearance  Order),  that  there 
was  sufficient  competition  in  the  CMRS 
market  to  justify  forbearance  frt>m,  inter 
alia,  the  tariffing  requirements  of 
section  203-205.  do  not  require 
forbearance  with  respect  to  section 
254(g).  The  CMRS  Forbearance  Order, 
adopted  pursuant  to  section  332, 
primarily  addressed  the  tariff  filing 
requirement  and  its  competitive 
implications.  The  rate  integration 
requirement  of  section  254(g)  creates  a 
substantive  pricing  requirement  which 
raises  different  competitive 
considerations  than  do  tariff 
requirements.  Moreover,  section  332(c), 
by  its  terms,  prohibits  forbearance  frt>m 
appUcation  of  section  202(a)  to  the 
CMRS  industry.  We  note  that  254(g)  has 
its  origins  in  section  202(a). 
Accordingly,  we  find  that  our 
forbearance  in  the  tariffing  context  has 
no  relevance  to  the  question  of 
forbearance  here. 

24.  In  sum,  we  conclude  that  the 
petitioners  have  not  demonstrated  that 
forbearance  from  applying  the  rate 
integration  requirements  of  section 
254(g)  is  consistent  with  just  and 
reasonable  or  not  unjustly  or 
unreasonably  discriminatory  rates  in  the 
CMRS  context,  the  protection  of 
consumers,  and  the  public  interest. 
Similarly,  we  have  not  found  that 
forbearance  from  enforcing  the  rate 
integration  requirement  of  section 
254(g)  would  promote  competitive 
market  conditions.  Accordingly,  we 
cannot  grant  the  forbearance  requests.  In 
a  separate  proceeding,  we  will  seek 
further  comment  on  ways  in  which  the 
rate  integration  requirement  of  section 
254(g)  should  be  applied  to  CMRS 
offerings.  The  expanded  record 
evidence  about  the  nature  of  CMRS 
services  and  the  ownership 
arrangements  within  the  industry  will 
permit  us  to  more  fully  evaluate  rate 
integration  in  the  CMRS  context, 
develop  rules  specific  to  CMRS  services, 
or,  if  appropriate,  forbear  in  some 
instances. 

25.  The  forbearance  petitions 
generally  sought  forbearance  from  the 
application  of  rate  integration  to  all 
interstate,  interexchange  services 


Federal  Register/Vol.  64,  No.  21 /Tuesday,  February  2,  1999/Rules  and  Regulations 


5003 


offered  by  CMRS  providers.  In  addition, 
several  CMRS  providers  argue  that,  if 
we  do  not  forbear  totally  from  applying 
rate  integration  to  interstate, 
interexchange  offerings  of  CMRS 
providers,  we  should  apply  rate 
integration  only  to  services  for  which 
the  long-distance  charges  are  separately 
billed.  We  conclude  that  the  present 
record  does  not  establish  that  the 
forbearance  standard  of  section  10  of  the 
Act  has  been  met  with  respect  to  this 
matter.  For  example,  the  record  does  not 
estabhsh  that  forbearance  would  be 
consistent  with  the  public  interest,  hi 
addition,  the  record  does  not  provide 
sufficient  information  to  detennine 
whether  certain  types  of  airtime  or 
roaming  charges,  or  some  wide-area 
calling  plans,  fall  within  the  definition 
of  interexchange  services  to  which  rate 
integration  would  apply;  and,  how 
different  affiliation  requirements  would 
affect  the  CMRS  industry.  We  seek 
comment  on  these  issues  in  a  separate 
rulemaking  proceeding  that  will  permit 
us  to  develop  rules  specific  to.CMRS 
services.  Accordingly,  we  deny  the 
remaining  requests  of  the  petitions  for 
forbearance  as  inconsistent  with  just 
and  reasonable  rates  or  not  unjustly  or 
reasonably  discriminatory  rates;  the 
protection  of  consumers;  and  the  pubUc 
interest. 

IV.  Ordering  Clauses 

26.  Accordingly,  It  is  ordered,  that  the 
Petitions  for  Reconsideration  filed  by 
AirTouch  Communications,  Cellular 
Telecommunications  Industry 
Association,  PrimeCo  Personal 
Communications,  L.P.,  Personal 
Communications  Industry  Association, 
Telephone  and  Data  Systems,  Inc., 
BellSouth  Corporation,  and  Bell 
Atlantic  Mobile,  Inc.  Are  denied  to  the 
extent  indicated  herein. 

27.  It  is  further  ordered  that  the 
Petitions  for  Forbearance  filed  by 
AirTouch  Communications,  Cellular 
Telecommunications  Industry 
Association,  PrimeCo  Personal 
Communications,  L.P.,  Personal 
Commimicatlons  Industry  Association, 
Telephone  and  Data  Systems,  Inc., 
BellSouth  Corporation,  and  Bell 
Atlantic  Mobile,  Inc.  Are  denied. 

28.  It  is  further  ordered  that  the 
Commission's  Office  of  Public  Affairs, 
Reference  Operations  Division,  SHALL 
SEND  a  copy  of  this  Memorandum 
Opinion  and  Order,  including  the 
Supplemental  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjecto  in  47  CFR  Part  64 
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Federal  Communications  Commission. 
Magalie  Roman  Saias, 

Secretary. 

Supplemental  Final  Regulatory 
Flexibility  Act  Analysis 

29.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
Incorporated  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  in  the  Rate 
Integration  and  Rate  Averaging  Notice 
in  this  docket.  The  Commission  sought 
written  public  comment  on  the 
proposals  in  the  Rate  Integration  and 
Rate  Averaging  Notice,  including 
comment  on  the  IRFA.  The  Commission 
prepared  a  Final  Regulatory  Flexibility 
Analysis  (FRFA)  of  the  possible 
significant  economic  Impact  the  Rate 
Integration  Order  might  have  on  small 
entities.  The  FRFA  did  not,  however, 
analyze  the  possible  significant 
economic  impact  the  Rate  Integration 
Order  might  have  on  CMRS  providers 
that  were  small  entities.  The 
Commission  has  prepared  this 
supplemental  FRFA  of  the  possible 
significant  economic  Impact  the  Rate 
Integration  Order  might  have  on  CMRS 
providers  that  are  small  entities,  in 
conformance  with  the  RFA. 

A.  Need  for  and  Objectives  of  Rules 

30.  In  the  1996  Act,  Congress  directed 
the  Commission  to  develop  rules 
implementing  the  provisions  of  section 
254(g)  within  six  months  of  its 
enactment.  The  Commission  adopted 
rules  implementing  the  provisions  of 
section  254(g)  in  the  Rate  Integration 
Order.  The  objective  of  these  rules  is  to 
incorporate  the  policies  of  geographic 
rate  averaging  and  rate  Integration  of 
Interexchange  services  in  order  to 
ensure  that  subscribers  in  rural  and  high 
cost  areas  throughout  the  Nation  are 
able  to  continue  to  receive  both 
intrastate  and  interstate  Interexchange 
services  at  rates  no  higher  than  those 
paid  by  urban  subscribers. 

B.  Summary  of  Significant  Issues  Raised 
by  the  Public  Comments  to  the  IRFA 

31.  The  IRFA  solicited  comment  on 
alternatives  to  our  proposed  rules  that 
would  minimize  the  Impact  on  small 
entitles  consistent  with  the  objectives  of 
this  proceeding.  No  comments  were 
submitted  directly  in  response  to  the 
IRFA.  We  have,  however,  kept  small 
entitles  in  mind  as  we  considered  the 
more  general  comments  filed  in  this 
proceeding,  as  discussed  below. 

C.  Description  and  Estimate  of  Number 
of  Small  Entities  to  Which  the  Rules 
Will  Apply 

32.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 


feasible,  an  estimate  of  the  number  of 
small  entitles  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  small 
business  concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation: 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA). 

(a)  Cellular  Radio  Telephone  Service 

33.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  cellular  licensees. 
Therefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
SBA  rules  applicable  to  radiotelephone 
companies.  This  definition  provides 
that  a  small  entity  is  a  radiotelephone 
company  employing  no  more  than  1,500 
persons.  According  to  the  1992  census, 
which  is  the  most  recent  information 
available,  only  12  radiotelephone  firms 
out  of  a  total  of  1,178  such  firms  which 
operated  during  1992  had  1,000  or  more 
employees.  Therefore,  even  if  all  12  of 
these  large  firms  were  cellular  telephone 
companies,  all  of  the  remainder  were 
small  businesses  under  the  SBA's 
definition.  We  assume  that,  for  purposes 
of  our  evaluations  and  conclusions  in 
this  Supplemental  FRFA,  all  of  the 
current  cellular  licensees  are  small 
entitles,  as  that  term  is  defined  by  the 
SBA.  Although  there  are  1,758  cellular 
licenses,  we  do  not  know  the  number  of 
cellular  licensees,  since  a  cellular 
licensee  may  own  several  licenses. 

(b)  Broadband  Personal 
Communications  Service 

34.  The  broadband  PCS  spectrum  is 
divided  into  six  frequency  blocks 
designated  A  through  F.  Pursuant  to 

§  24.720(b)  of  the  Commission's  Rules, 
the  Commission  has  defined  "small 
entity"  for  Block  C  and  Block  F 
licensees  as  firms  that  had  average  gross 
revenues  of  less  than  $40  mllUon  in  the 
three  previous  calendar  years.  This 
regulation  defining  "small  entity"  in  the 
context  of  broadband  PCS  auctions  has 
been  approved  by  the  SBA. 

35.  'The  Commission  has  auctioned 
broadband  PCS  licenses  in  all  of  its 
spectrum  blocks  A  through  F.  We  do  not 
have  sufficient  data  to  determine  how 
many  small  businesses  under  the 
Commission's  definition  bid 
successfully  for  licenses  in  Blocks  A 
and  B.  As  of  now,  there  are  90  non- 
defaulting  winning  bidders  that  qualify 
as  small  enUtles  in  the  Block  C  auction 
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and  93  non-dfefaulting  winning  bidders 
that  qualify  a(  small  entities  in  the  D.  E, 
and  F  Block  ajuctions.  Based  on  this 
information,  yte  conclude  that  the 
number  of  broadband  PCS  Ucensees  that 
would  be  affected  by  the  evaluations 
and  conclusions  in  this  Supplemental 
FRFA  includis  the  183  non-defaulting 
winning  bidaers  that  qualify  as  small 
entities  in  thq  C,  D.  E,  and  F  Block 
broadband  PCS  auctions, 
(c)  Specialized  Mobile  Radio 

36.  PursuaJt  to  Section  90.814(b)(1)  of 
the  Commission's  Rules,  the 
Commission  has  defined  "small  entity" 
for  geographit  area  800  MHz  and  900 
MHz  SMR  liqenses  as  firms  that  had 
average  gross]  revenues  of  no  more  than 
$15  million  iii  the  three  previous 
calendar  yeans.  This  regulation  defining 
"small  entity!"  in  the  context  of  800 
MHz  and  900  MHz  SMR  has  been 
approved  by  ihe  SB  A. 

37.  The  section  254(g)  requirements 
apply  to  SMR  providers  in  the  800  MHz 
and  900  MHi  bands.  We  do  not  know 
how  many  fions  provide  800  MHz  or 
900  MHz  geographic  area  SMR  service, 
nor  how  mar^  of  these  providers  have 
annual  revenjies  no  more  than  $15 
million.         | 

38.  The  Commission  recently  held 
auctions  for  geographic  area  licenses  in 
the  900  MHz  SMR  band.  There  were  60 
wliming  bidders  who  qualified  as  small 
entities  undef  the  Commission's 
definition  in  khe  900  MHz  auction. 
Based  on  this  information,  we  conclude 
that  the  number  of  geographic  area  SMR 
licensees  affdcted  by  section  254(g) 
includes  the^  60  small  entities. 

39.  A  total  of  525  licenses  were 
auctioned  fot  the  upper  200  channels  in 
the  800  MHzj  geographic  area  SMR 
auction.  There  were  62  qualifying 
bidders,  of  which  52  were  small 
businesses.  TJhe  Commission  has  not  yet 
determined  now  many  licenses  will  be 
awarded  for  me  lower  230  chaimels  in 
the  800  MHzi  geographic  area  SMR 
auction.  There  is  no  basis  to  estimate, 
moreover,  hcjw  many  small  entities 
within  the  S^A's  definition  will  win 
these  lower  dhannel  licenses.  Given  the 
facts  that  ne^ly  all  radiotelephone 
companies  h^ve  fewer  than  1 .000 
employees  a^d  that  no  reliable  estimate 
of  the  number  of  prospective  800  MHz 
SMR  licensees  can  be  made,  we  assume. 

-  for  purposespf  our  evaluations  and 
conclusions  in  this  Supplemental  FRFA. 
that  all  of  thf  licenses  for  the  lower  230 
be  awarded  to  small 
at  term  is  defined  by  the 


chaimels  wi 
entities,  as 
SEA. 
(d)  220 
The  Com 


'z  Service 

ission  has  classified 
providers  of  i220  MHz  service  into  Phase 
I  and  Phase  II  licensees.  There  are 


approximately  2.800  non-nationwide 
Phase  I  licensees  and  4  nationwide 
licensees  currently  authorized  to 
operate  in  the  220  MHz  band.  The 
Commission  recently  conducted  the 
Phase  II  auction.  There  were  54 
qualified  bidders,  of  which  47  were 
small  businesses. 

41.  At  this  time,  however,  there  is  no 
basis  upon  which  to  estimate 
definitively  the  number  of  phase  I  220 
MHz  service  licensees  that  are  small 
businesses.  To  estimate  the  number  of 
such  entities  that  are  small  businesses, 
we  apply  the  definition  of  a  small  entity 
under  SBA  rules  applicable  to 
radiotelephone  companies.  This 
definition  provides  that  a  small  entity  is 
a  radiotelephone  company  employing 
no  more  than  1,500  persons.  According 
to  the  1992  Census,  which  is  the  most 
recent  information  available,  only  12 
out  of  a  total  1,178  radiotelephone  firms 
which  operated  during  1992  had  1,000 
or  more  employees — and  these  may  or 
may  not  be  small  entities,  depending  on 
whether  they  employed  more  or  less 
than  1,500  employees.  But  1.166 
radiotelephone  firms  had  fewer  than 

1 ,000  employees  and  therefore,  under 
the  SBA  definition,  are  small  entities. 
However,  we  do  not  know  how  many  of 
these  1,166  firms  are  likely  to  be 
involved  in  the  phase  I  220  MHz 
service, 
(e)  Mobile  Satellite  Services  (MSS) 

42.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  ficensees  in  the 
international  services.  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  under  the  SBA  rules 
applicable  to  Communications  Services, 
Not  Elsewhere  Classified  (NEC).  This 
definition  provides  that  a  small  entity  is 
expressed  as  one  with  $11.0  milfion  or 
less  in  annual  receipts.  According  to  the 
Census  Bureau,  there  were  a  total  of  848 
communications  services,  NEC  in 
operation  in  1992,  and  a  total  of  775  had 
annual  receipts  of  less  than  $9,999 
million. 

43.  Mobile  Satellite  Services  or 
Mobile  Satellite  Earth  Stations  are 
intended  to  be  used  while  in  motion  or 
during  halts  at  unspecified  points. 
These  stations  operate  as  part  of  a 
network  that  includes  a  fixed  hub  or 
stations.  The  stations  that  are  capable  of 
transmitting  while  a  platfonn  is  moving 
are  included  imder  Section  20.7(c)  of 
the  Commission's  Rules  as  mobile 
services  within  the  meaning  of  Sections 
3(27)  and  332  of  the  Communications 
Act.  Those  MSS  services  are  treated  as 
CMRS  if  they  connect  to  the  Public 
Switched  Network  (PSN)  and  also 
satisfy  other  criteria  of  Section  332. 
Facilities  provided  through  a 


transportable  platform  that  cannot  move 
when  the  communications  service  is 
offered  are  excluded  from  Section 
20.7(c). 

44.  The  MSS  networks  may  provide  a 
variety  of  land,  maritime  and 
aeronautical  voice  and  data  services. 
There  are  eight  mobile  satellite 
licensees.  At  this  time,  we  are  unable  to 
make  a  precise  estimate  of  the  number 
of  small  businesses  that  are  mobile 
satellite  earth  station  licensees. 

(f)  Paging  Service 

45.  The  Commission  has  adopted  a 
two-tier  definition  of  small  businesses 
in  the  context  of  auctioning  licenses  in 
the  paging  service.  A  small  business  is 
defined  as  either:  (1)  An  entity  that, 
together  with  its  affiliates  and 
controlUng  principals,  has  average  gross 
revenues  for  the  three  preceding  years  of 
not  more  than  $3  million;  or  (2)  an 
entity  that,  together  writh  affiliates  and 
controlling  principals,  has  average  gross 
revenues  for  the  three  preceding 
calendar  years  of  not  more  than  $15 
miUion.  The  SBA  has  approved  this 
definition  for  paging  companies. 

46.  The  Commission  estimates  that 
the  total  current  number  of  paging 
carriers  is  approximately  600.  In 
addition,  the  Commission  anticipates 
that  a  total  of  16,630  non-nationwide 
geographic  area  licenses  will  be  granted 
or  auctioned.  The  geographic  area 
licenses  will  consist  of  2,550  Major 
Trading  Area  (MTA)  licenses  and  14,080 
Economic  Area  (EA)  licenses.  In 
addition  to  the  47  Rand  McNally  MTAs, 
the  Commission  is  Ucensing  Alaska  as  a 
separate  MTA  and  adding  three  MTAs 
for  the  U.S.  territories,  for  a  total  of  51 
MTAs.  No  auctions  of  paging  licenses 
have  been  held  yet,  and  there  is  no  basis 
to  determine  the  number  of  Ucenses  that 
will  be  awarded  to  small  entities.  Given 
the  fact  that  no  reliable  estimate  of  the 
number  of  paging  licensees  can  be 
made,  we  assume,  for  purposes  of  this 
Supplemental  FRFA.  that  all  of  the 
current  licensees  and  the  16.630 
geographic  area  paging  licensees  either 
are  or  will  consist  of  small  entities,  as 
that  term  is  defined  by  the  SBA. 

(g)  Narrowband  PCS 

47.  The  Commission  has  auctioned 
nationwide  and  regional  licenses  for 
narrowband  PCS.  The  Commission  does 
not  have  sufficient  information  to 
determine  whether  any  of  these 
licensees  are  small  businesses  within 
the  SBA-approved  definition.  At 
present,  there  have  been  no  auctions 
held  for  the  MTA  and  Basic  Trading 
Area  (BTA)  narrowband  PCS  licenses. 
The  Commission  anticipates  a  total  of 
561  MTA  licensees  and  2.958  BTA 
licensees  will  be  awarded  in  the 
auctions.  Those  auctions,  however,  have 
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not  yet  been  scheduled.  Given  that 
nearly  all  radiotelephone  companies 
have  fewer  than  1,500  employees  and 
that  no  reliable  estimate  of  the  number 
of  prospective  MTA  and  BTA 
narrowband  licensees  can  be  made,  we 
assume,  that  all  of  the  licensees  will  be 
awarded  to  small  entities,  as  that  term 
is  defined  by  the  SB  A. 

(h)  Air-Ground  Radiotelephone 
Service 

48.  The  Commission  has  not  adopted 
a  definition  of  small  business  specific  to 
the  Air-Ground  Radiotelephone  Service, 
which  is  defined  in  Section  22.99  of  the 
Commission's  rules.  Accordingly,  we 
will  use  the  SBA's  definition  applicable 
to  radiotelephone  companies,  i.e.,  an 
entity  employing  no  more  than  1 ,500 
persons.  There  are  approximately  100 
licensees  in  the  Air-Ground 
Radiotelephone  Service,  and  we 
estimate  that  almost  all  of  them  qualify 
as  small  under  the  SB  A  definition. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

49.  In  the  Rate  Integration  Order,  and 
the  Rate  Integration  Reconsideration 
Order,  we  determined  that  section 
254(g)  applied  to  interstate, 
interexchange  services  offered  by  CMRS 
providers.  We  expect  that  those  orders 
impose  no  significant  new  reporting  or 
recordkeeping  requirements  on  CMRS 
providers.  Those  orders,  however, 
require  CMRS  providers  to  comply  with 
the  rate  averaging  and  rate  integration 
requirement  of  section  254(g)  in  their 
service  offerings.  CMRS  providers, 
however,  do  not  file  tariffs  except  on 
some  international  routes. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

50.  Section  254(g)  reflects  a 
congressional  determination  that  the 
coimtry's  higher-cost,  lower-voliune 
markets  should  share  in  the 
technological  advances  and  increased 
competition  characteristic  of  the 
nation's  telecommunications  industry  as 
a  whole,  and  that  interexchange  rates 
should  be  provided  throughout  the 
nation  on  a  geographically  averaged  and 
rate-integrated  basis.  We  have  decided 
that  the  statutory  objectives  of  section 
254(g)  require  us  to  apply  oiu  rules  to 
all  providers  of  interexchange  service, 
including  small  ones.  We  have  chosen, 
however,  to  allow  carriers  to  offer 
private  line  service  and  temporary 
promotions  on  a  de-averaged  basis.  In  so 
doing,  we  have  minimized  the  impact 
our  rules  might  otherwise  have  had,  and 
enable  carriers  to  use  such  devices  to 
enter  new  markets. 


51.  In  addition,  the  Commission 
considered  reducing  the  burdens  on 
small  carriers  by  exempting  them  from 
compliance  through  forbearance. 
However,  we  do  not  beUeve  that 
forbearing  at  this  time  would  be 
consistent  with  the  Congressional  goals 
that  underlie  Section  254(g).  We  could 
also  have  reduced  burdens  on  small 
carriers  by  establishing  cost-support 
mechanisms.  However,  the  present 
record  does  not  justify  any  such  cost- 
support  mechanisms.  Accordingly,  we 
decline  to  adopt  these  alternative 
measures  for  small  carriers. 

F.  Report  to  Congress 

52.  The  Commission  will  send  a  copy 
of  this  order,  including  the 
supplemental  FRFA,  in  a  report  to  be 
sent  to  Congress  pursuant  to  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  A  simmiary  of  this 
Memorandum  Opinion  and  Order  and 
this  Supplemental  FRFA  will  also  be 
published  in  the  Federal  Register,  and 
will  be  sent  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration. 

(FR  Doc.  99-2407  Filed  2-1-99;  8:45  am) 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

U.S.  Agency  For  International 
Development 

48  CFR  Parts  705,  706,  709,  716,  722, 
731,  732,  745,  747,  and  752 

[AIDAR  Notice  98-3] 

RIN  0412-AA39 

Miscellaneous  Amendments  to 
Acquisition  Regulations 

AQENCY:  U.S.  Agency  for  International 
Development  (USAID),  IDCA. 
ACITON:  Final  rule. 

SUMMARY:  The  USAID  Acquisition 
Regulation  (AIDAR)  is  being  amended  to 
bring  its  organizational  conflicts  of 
interest  coverage  into  conformance  with 
the  FAR;  to  implement  the  August  19, 
1997  revisions  to  Office  of  Federal 
Contract  Compliance  Programs  (OFCCP) 
regulations  (41  CFR  Farts  60-1,  60-60) 
and  corresponding  amendments  to  FAR 
Subpart  22.8  contained  in  Federal 
Acquisition  Circular  97-10,  effective  in 
February  1999;  to  allow  for  advances  to 
for-profit  organizations  who  award 
grants  under  their  contracts;  to  clarify 
the  application  of  USAID's  salary  policy 
to  fixed-price  contracts;  and  to  update 
corresponding  clauses  in  Fart  752,  as 


needed.  The  AIDAR  is  also  being 

amended  to  incorporate  provisions  of 

various  Contract  Information  Bulletins 

(CIBs)  issued  in  the  past  few  years  that 

established  contracting  policies  or 

procedures,  and  to  make  administrative 

changes  or  corrections. 

EFFECTIVE  DATE:  March  4,  1999. 

FOR  ADOmONAL  INFORMATION  CONTACT: 

M/OF/F,  Ms.  Diane  M.  Howard,  (202) 

712-0206. 

SUPPLEMENTARY  INFORMATION:  The 

specific  changes  being  made  to  the 

USAID  Acquisition  Regulation  (AIDAR) 

in  this  amendment  are: 

A.  Contract  Information  Bulletin  91- 
3  provided  the  written  authorization  of 
the  Procurement  Executive,  as  the  Head 
of  the  Agency  and  as  required  by  FAR 
5.502(a),  to  USAID  Contracting  Officers 
to  place  advertisements  and  notices  in 
newspapers  and  periodicals.  We  are 
formally  incorporating  that 
authorization  into  the  AIDAR  at  new 
section  705.502. 

B.  In  January  1997,  FAC  90-45 
removed  the  Conflict  of  Interest  clauses 
at  FAR  sections  52.209-7  and  52.209-8. 
Because  AIDAR  sections  709.507-2  and 
752.209-71  make  reference  to  these  FAR 
clauses,  both  sections  are  amended  to 
remove  the  references  and  to  reflect  the 
current  FAR  language. 

C.  USAID  decided  to  codify  an  award 
fee  clause  in  the  AIDAR,  in  accordance 
with  FAR  16.406(e).  rather  than 
establish  a  procedure  for  review  and 
approval  of  individual  clauses.  Already 
in  use  through  CIB  97-12,  the  new 
clause  at  752.216-70  is  purposefully 
minimalist  and  resembles  FAR  52.216- 
8,  Fixed  Fee.  rather  than  FAR  52.216- 
10.  Incentive  Fee.  This  approach  gives 
Contracting  Officers  the  flexibility  to 
design  their  own  award  fee  evaluation 
methods  and  specify  the 
implementation  details  elsewhere  in  the 
contract  schedule. 

D.  In  CIB  97-26.  USAID  implemented 
on  an  interim  basis  the  revisions  in  EEO 
compliance  procedures  made  by  the 
Department  of  Labor  to  their  regulations 
(41  CFR  Ch.  60)  in  1997  (62  FR  44173). 
On  December  18. 1998.  the  FAR 
Councils  published  FAC  97-10  (63  FR 
70264),  containing  a  Final  Rule  at  Item 
III  entitled  "Office  of  Federal  Contract 
Compliance  Programs  National  Pre- 
Award  Registry"  to  implement  the  DOL 
changes  into  the  FAR.  AIDAR  Subpart 
722.8  is  revised  to  reflect  the  FAR 
revisions  in  48  CFR  22.8  (i.e.,  for  other 
than  construction  contracts,  the  increase 
in  the  threshold  for  OFCCP  verification 
fi-om  $1,000,000  to  $10  million  and  the 
availabihty  of  OFCCP's  National  Pre- 
AwaM  Registry),  and  to  clarify  and 
simplify  the  internal  Agency  procedures 
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for  verifyini ;  compliance  at  any  dollar 
level. 

E.  The  ap  plicability  of  USAID's  salary 
policy,  foui  d  in  Chapter  302  of  the 
Agency's  internal  Automated  Directives 
System  (AE  S),  to  salaries  under  fixed 
price-type  c  ontracts  (including  but  not 
limited  to  ti  me-and-materials,  labor- 
hour,  or  USMD's  indefinite  quantity 
contracts)  in  ambiguous.  We  are 
amending  ssctions  731.205-6  and 
731.371  to  <  larify  that  the  salary 
approval  pc  licies  in  ADS  302,  which  are 
being  revise  d  to  clarify  their 
applicabilit  i  under  different  kinds  of 
contract  typ  es,  will  determine  the 
allowabilit)  of  employee  compensation 
in  USAID  contracts.  ADS  302  will 
specify  that  the  approval  requirements 
only  apply  vhen  an  individual's  salary 
must  be  use  d  in  order  to  determine  the 
contract  cos  t  or  price. 

F.  Under  :ertain  circiunstances, 
USAID  proj  rams  may  authorize 
contractors  to  award  and  administer 
small  value  grants  under  their  contracts. 
The  current  AIDAR  language  in  section 
732.402  requires  special  approval  for 
for-profit  firms  to  receive  advances,  but 
does  not  take  into  consideration  the 
cash  flow  implications  to  the  contractor 
in  a  grants-nnder-contracts  arrangement. 
We  are  amoiding  732.402  to  allow  for- 
profit  contractors  to  receive  advances 
for  immeditte  disbursement  to  grantees, 
subject  to  the  terms  of  this  section.  We 
are  also  adding  a  new  paragraph  to 


section  732 
contracting 


AIDAR  752 
the  Letter  o 


406-73  to  ensure  that 
officers  include  a  FAR 
payment  cli  luse  in  addition  to  the 
USAID  Letter  of  Credit  clause  (in 

232-70),  in  the  event  that 
Credit  is  revoked  and  an 
alternate  pa  yment  clause  is  needed. 
G.  AIDAI .  752.245-71  was  written 
of  USAID's  overseas 
programs  uked  funds  already  obligated 
in bilateralproject  agreements  in  which 
both  USAID  and  the  cooperating 
coimtry  agreed  that  non-expendable 
property  pi^chased  with  project  funds 
would  be  titled  to  and  turned  over  to  the 
cooperating  country  at  the  end  of  the 
project.  However,  in  recent  years,  an 
increasing  ^umber  of  our  programs  are 
being  carri^  out  without  a  formal 
agreement  between  USAID  and  the 
cooperating  country,  rendering  the 
prescriptio*  for  the  clause  inappropriate 
since  there  is  no  underlying  agreement 
to  turn  the  property  over  to  the 
cooperating  countiy.  We  are  adding  a 
new  Part  7^5  and  amending  the 
prescription  to  AIDAR  clause  745.245- 
71  to  clarify  when  this  clause  is  to  be 
used,  and  when  the  applicable  FAR 


clauses,  as 


jrescribed  in  FAR  45.106, 


are  to  be  used.  The  revised  clause 


prescription  was  already  implemented 
through  CIB  96-26. 

H.  USAID  processed  a  class  deviation 
to  FAR  clause  752.247-64,  Preference 
for  Privately  Owned  U.S.-Flag 
Conmiercial  Vessels,  and  implemented 
it  through  Contract  Information  Bulletin 
96-28.  The  deviation  provides  for  the 
use  of  an  alternate  prescription  and 
clause  in  certain  circumstances,  as 
described  in  the  clause  prescription.  We 
are  amending  the  AIDAR  to  add  a  new 
Part  747  and  clause  at  section  752.247- 
70  to  implement  this  deviation. 

/.  Section  752.7003,  Documentation 
for  Payment,  is  amended  to  reflect 
changes  the  Agency  has  made  in 
processing  contractor  invoices  involving 
electronic  vouchering  and  the  use  of 
Contract  Line  Items  (CLINS). 

/.  CIB  97-27  implemented  a  new 
AIDAR  clause  requiring  contractors  to 
submit  Development  Experience 
Documents,  as  defined  in  ADS  540. 
produced  in  the  course  of  contract 
performance  to  the  Center  for 
Development  Information  and 
Evaluation  (PPC/CDIE/DI)  in  the  Bureau 
for  Policy  and  Program  Coordination. 
This  submission  requirement  was 
previously  included  in  the  various 
versions  of  the  "Reports"  clause  (AIDAR 
752.7026  and  subsequent  revisions 
issued  through  CIBs),  but  because  of 
changes  we  are  making  to  progress 
reporting  requirements,  we  believe  that 
this  submission  requirement  should  be 
a  stand-alone  requirement  and  therefore 
are  adding  a  new  clause  to  the  AIDAR. 

K.  Sections  752.7018  and  752.7019, 
both  related  to  USAID's  participant 
training  program,  are  amended  to 
update  the  language  to  incorporate 
changes  to  the  policies  and  procedures 
in  the  program. 

The  changes  being  made  by  this 
notice  are  not  considered  "significant" 
under  FAR  1.301  or  FAR  1.501,  and 
public  comments  have  not  been 
solicited.  This  Notice  will  not  have  an 
impact  on  a  substantial  number  of  small 
entities  nor  does  it  establish  a  new 
collection  of  information  as 
contemplated  by  the  Regulatory 
Flexibility  Act  and  the  Paperwork 
Reduction  Act.  Because  of  the  nature 
and  subject  matter  of  this  Notice,  use  of 
the  proposed  rule/public  comment 
approach  was  not  considered  necessary. 
We  decided  to  issue  as  a  final  rule; 
however,  we  welcome  public  comment 
on  the  material  covered  by  this  Notice 
or  any  other  part  of  the  AIDAR  at 
anytime.  Comments  or  questions  may  be 
addressed  as  specified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
the  Preamble. 


List  of  Subjects,  in  48  CFR  Parts  705, 
706,  709, 716, 722, 731,  732,  745,  747, 
and  752. 

Government  procurement. 

For  the  reasons  set  out  in  the 
Preamble,  48  CFR  Chapter  7  is  amended 
as  set  forth  below. 

1.  The  authority  citations  in  Parts  705, 
706,  709, 716, 722, 731, 732,  and  752 
continue  to  read  as  follows: 

Authority:  Sec.  621,  Pub.  L.  87-195,  75 
Stat.  445,  (22  U.S.C.  2381)  as  amended;  E.O. 
12163.  Sept.  29,  1979.  44  FR  56673;  3  CFR 
1979  Comp..  p.  435. 

PART  705— PUBLICIZING  CONTRACT 
ACTIONS 

705.502    [Added] 

2.  New  section  705.502  is  added  to 
read  as  follows: 

705.502  Authority. 

(a)  The  Procurement  Executive,  acting 
as  head  of  the  Agency  under  the 
authority  of  702.170-13(c)(4),  hereby 
authorizes  USAID  contracting  officers  to 
place  paid  advertisements  and  notices 
in  newspapers  and  periodicals. 
Contracting  officers  shall  document  the 
contract  file  to  reflect  consideration  of 
the  requirements  of  (48  CFR)  FAR 
5.101(b)(4). 

PART  706— COMPETITION 
REQUIREMENTS 

706.501    [Amended] 

3.  Section  706.501  is  amended  by 
removing  "(or  equivalent)"  in  the 
second  sentence  and  "or  equivalent"  in 
the  fourth  sentence. 

PART  709-CONTRACTOR 
QUALIFICATIONS 

709.503  [Amended] 

4.  The  second  sentence  in  section 
709.503  is  amended  by  revising  "had" 
to  read  "has"  and  by  revising 
"acitivites"  to  read  "activities". 

709.507-2    [Amended] 

5.  Section  709.507-2  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

709.507-2    Contract  clause. 

***** 

(c)  In  order  to  avoid  problems  from 
organizational  conflicts  of  interest  that 
may  be  discovered  after  award  of  a 
contract,  the  clause  found  at  752.209-71 
shall  be  inserted  in  all  contracts 
whenever  the  solicitation  or  resulting 
contract  or  both  include  a  provision  in 
accordance  with  (48  CFR)  FAR  9.507-1, 
or  a  clause  in  accordance  with  (48  CFR) 
FAR  9.507-2,  establishing  a  restraint  on 
the  contractor's  eligibility  for  future 
contracts. 
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PART  71  &— TYPES  OF  CONTRACTS 

716.406    [Added] 

6.  A  new  section  716.406  is  added  to 
read  as  follows: 

716.406    Contract  clauses. 

The  Contracting  Officer  shall  include 
the  clause  at  752.216-70,  Award  Fee.  in 
solicitations  and  contracts  when  an 
award-fee  contract  is  contemplated. 

PART  722— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITION 

722.8    [Revised] 

7.  Subpart  722.8  is  revised  to  read  as 
follows: 

Subpart  722.8— Equal  Employment 
Opportunity 

722.805-70    Procedures. 

(a)  The  procedures  in  this  section 
apply,  as  appropriate,  for  all  contracts 
excluding  construction,  which  shall  be 
handled  in  accordance  with  (48  CFR) 
FAR  22.804-2.  Contracting  officers  are 
responsible  for  ensuring  that  the 
requirements  of  (48  CFR)  FAR  22.8  and 
related  clauses  are  met  before  awarding 
any  contracts  or  consenting  to 
subcontracts  subject  to  these 
requirements. 

(b)  Representations  and  Certifications. 
The  first  step  in  ensuring  compliance 
with  these  requirements  is  to  obtain  all 
necessary  representations  and 
certifications  (Reps  and  Certs)  required 
by  FAR  22.810.  The  contracting  officer 
must  review  the  Reps  and  Certs  to 
determine  whether  they  have  been 
completed  and  signed  as  required,  and 
are  acceptable. 

(1)  If  any  of  these  Reps  and  Certs  are 
incomplete  or  unsigned,  the  contracting 
officer  must  request  that  the  offeror(s) 
complete  and  sign  them,  as  necessary, 
unless  the  initial  evaluation  of  the 
offeror's  proposal  results  in  the 
contracting  officer's  concluding  that  the 
offeror  would  not.  in  any  event,  be 
within  a  competitive  range  determined 
in  accordance  with  (48  CFR)  FAR 
15.306(c),  or  would  not  be  selected  if 
award  is  to  be  made  without 
discussions.  A  request  as  described  in 
this  paragraph  (b)(1)  constitutes  either  a 
clarification  per  (48  CFR)  FAR  15.306(a) 
("resolving  minor  or  clerical  errors", 
paragraph  (a)(2)).  or  a  communication 
before  establishment  of  competitive 
range  per  (48  CFR)  FAR  15.306(b).  not 

a  discussion  per  (48  CFR)  FAR 
15.306(d). 

(2)  If  completed  and  signed  Reps  and 
Certs  raise  questions  concerning  the 
offeror's  compliance  with  EEO 
requirements,  or  if  the  contracting 


officer  has  information  from  any  other 
source  which  calls  into  question  the 
offeror's  eligibility  for  award  based  on 
this  section  and  (48  CFR)  FAR  22.8.  the 
contracting  officer  must  refer  the  matter 
to  the  cognizant  regional  Department  of 
Labor  Office  of  Federal  Contract 
Compliance  Programs  (OFCCP) 
regardless  of  the  estimated  value  of  the 
contract;  only  OFCCP  may  make  a 
determination  of  non-compliance  with 
EEO  requirements. 

(c)  OFCCP's  National  Preaward 
Registry.  If  the  Reps  and  Certs  are 
complete,  signed,  and  deemed 
acceptable,  and  the  contracting  officer 
has  no  reason  to  doubt  their  accuracy, 
the  contracting  officer  must  then  consult 
the  OFCCP's  National  Preaward  Registry 
at  the  internet  website  in  48  CFR 
22.805(a)(4)  (i)  to  see  if  the  offeror  is 
listed. 

(1)  If  the  conditions  stated  in  FAR 
22.805(a)  (4)  are  met  (including  the 
contract  file  documentation  requirement 
in  paragraph  (a)(4)(iii)),  then  the 
Contracting  Officer  does  not  need  to 
take  any  further  action  in  verifying  the 
offeror's  compliance  with  the 
requirements  of  this  subpart  and  (48 
CFR)  FAR  22.8. 

(2)  If  the  offeror  does  not  appear  in 
the  National  Preaward  Registry,  and  the 
estimated  amount  of  the  contract  or 
subcontract  is  expected  to  be  under  $10 
million  then  the  contracting  officer  may 
rely  on  the  Reps  and  Certs  as  sufficient 
verification  of  the  offeror's  compliance. 

(3)  If  the  offeror  does  not  appear  in 
the  National  Preaward  Registry  and  the 
estimated  amount  of  the  contract  or 
subcontract  is  $10  million  or  more,  then 
the  contracting  officer  must  request  a 
preaward  clearance  fi-om  the 
appropriate  OFCCP  regional  office,  in 
accordance  with  48  CFR  22.805(a).  If  the 
initial  contact  with  OFCCP  is  by 
telephone,  the  contracting  officer  and 
OFCCP  are  to  mutually  determine  what 
information  is  to  be  included  in  the 
wrritten  verification  request.  The 
contracting  officer  may  need  to  provide 
the  following  information  in  addition  to 
the  items  listed  in  FAR  22.805(a)(5),  if 
so  requested  by  the  OFCCP  regional 
office: 

(i)  Name,  title,  address,  and  telephone 
number  of  a  contract  person  for  the 
prospective  contractor; 

(ii)  A  description  of  the  type  of 
organization  (university,  nonprofit,  etc.) 
and  its  ownership  (private,  foreign, 
state,  etc.). 

(iii)  Names  and  addresses  of  the 
organizations  in  a  joint  venture  (if  any). 

(iv)  Type  of  procurement  (new 
contract — RFP  or  IFB,  amendment,  etc.) 
and  the  period  of  the  contract. 

(v)  Copy  of  approved  Reps  and  Certs. 


(d)  In  the  event  that  OFCCP  reports 
that  the  offeror  is  not  in  compliance, 
negotiations  with  the  offeror  shall  be 
terminated. 

(e)  documentation  for  the  contract 
file.  Every  contract  file  must  contain 
completed  and  signed  Reps  and  Certs. 
The  file  must  clearly  show  the  these 
documents  have  been  reviewed  and 
accepted  by  the  contracting  officer.  If 
the  Reps  and  Certs  were  revised  to  make 
them  acceptable  (see  paragraph  (b)  of 
this  section),  the  file  must  also 
document  what  changes  were  required 
and  why,  and  verify  that  the  changes 
were  made.  The  contracting  officer  shall 
also  document  the  OFCCP  National 
Preaward  Registry  review  (see  paragraph 
(c)(1)  of  this  section),  and,  if  the  Registry 
does  not  include  the  offeror: 

(1)  For  contracts  or  modifications  over 
$10,000  but  less  than  $10  million,  the 
file  must  contain  a  statement  from  the 
contracting  officer  that  the  contractor  is 
considered  in  compliance  with  EEO 
requirements,  and  giving  the  basis  for 
this  statement  (see  paragraph  (c)(2)  of 
this  section).  This  statement  may  be  in 

a  separate  memorandum  to  the  file  or  in 
the  memorandum  of  negotiation. 

(2)  For  contracts  or  modifications  of 
$10  million  or  more,  the  file  must 
document  all  communications  with 
OFCCP  regarding  the  offeror's 
compliance.  Such  dociunentation 
includes  copies  of  any  wrritten 
correspondence  and  a  record  of 
telephone  conversations,  specifying  the 
name,  address,  and  telephone  number  of 
the  person  contacted,  a  summary  of  the 
information  presented,  and  any  advice 
given  by  OFCCP. 

(f)  Documentation  in  the  event  of  non- 
compliance. In  the  event  OFCCP 
determines  that  a  prospective  contractor 
is  not  in  compliance,  a  copy  of  OFCCP's 
written  determination,  and  a  summary 
of  resultant  action  taken  (termination  of 
negotiations.-notification  of  offeror  and 
cognizant  technical  officer,  negotiation 
with  next  offeror  in  competitive  range, 
resolicitation,  etc.)  will  be  placed  in  the 
contract  file  for  any  contract  which  may 
result,  together  with  other  records 
related  to  unsuccessful  offers,  and 
retained  for  at  least  six  months 
following  award. 

PART  731-CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

731.205-6    [Amended] 

8.  Section  731.205-6  is  amended  by 
adding  a  new  paragraph  (b)  and 
removing  and  reserving  paragraph  (d), 
to  read  as  follows: 
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731.205-6 
services. 


Compensation  for  personal 


t 


(b)  Reasdrjableness.  ADS  Chapter 
302.5.3  statfes  USAID  policy  regarding 
personnel  dompensation  exceeding  the 
maximum  annual  rate  for  an  Executive 
Service  levil  ES-6.  Consistent  with  this 
policy,  any  employee's  or  consultant's 
base  salary  plus  overseas  recruitment 
incentive,  if  any  (see  731.205-70), 
subject  to  tiis  policy  will  be  allowable 
under  USA|D-direct  contracts  only  if 
approved  iik  accordance  with  the 
essential  pnocedures  in  ADS  chapter 
E302.5.3.  UJSAID  policies  on 
compensation  of  third  country  national 
or  cooperating  country  national 
employees  ^  set  forth  in  AIDAR 
722.170. 


731.371    [Ainended] 

9.  Section  731.371  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 


731.371 
services. 


Compensation  for  personal 


(b)  Salaries  and  wages.  (1)  ADS 
Chapter  30^.5.3  states  USAID  poHcy 
regarding  personnel  compensation 
exceeding  the  maximum  annual  rate  for 
an  Executiiie  Service  level  ES-6. 
Consistent  With  this  poHcy.  any 
employee's!  or  consultant's  base  salary 
plus  overseas  recruitment  incentive,  if 
any  (see  731.205-70),  subject  to  this 
policy  will  be  allowable  imder  USAID- 
direct  contj  acts  only  if  approved  in 
accordance  with  the  essential 
procedures  in  ADS  chapter  E302.5.3. 


PAFTT  732— CONTRACT  FINANaNG 

732.402    [A^nded] 

10.  Sectibn  732.402  is  amended  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 

732.402    Q4fteral. 

•  0  •  •  • 

(e)(l)(i)  I  xcept  as  provided  in  (e)(l)(ii) 
of  this  sect  on,  all  U.S.  Dollar  advances 
to  for-profi :  organizations  require  the 
approval  ol  the  Procurement  Executive; 
all  such  approvals  are  subject  to  prior 
consultaticta  with  the  Agency's  Chief 
Financial  Offlcer. 

(ii)  Approval  of  the  Procurement 
Executive  is  not  required  if  advance 
payments  i  re  Umited  exclusively  to 
monies  adi  anced  for  immediate  (within 
seven  days)  disbursement  to  grantees,  as 
provided  for  in  a  contract.  Prior 
consuhatic  n  with  the  AID/W  or  Mission 


Controller  is  required  for  including  such 
provision  for  advances  in  a  contract. 


732.406-73    [Amended] 

11.  Section  732.406-73  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  adding  paragraph  (b) 
to  read  as  follows: 

732.406-73    LOG  contract  clause. 

***** 

(b)  Contracting  offices  shall  ensure 
that  an  appropriate  (48  CFR)  FAR 
payment  clause  is  also  included  in  the 
contract,  in  the  event  that  the  LOG  is 
revoked  pursuant  to  732.406-74. 

12.  A  new  Part  745  is  added  to  read 
as  follows: 

PAFTT  745— GOVERNMENT  PROPERTY 
Subpart  745.1— General 

745.106    Contract  clauses. 

Authority:  Sec.  621,  Pub.  L.  787-195,  75 
Stat.  445,  (22  U.S.C.  2381)  as  amended;  E.O. 
12163,  Sept.  29, 1979,  44  PR  56673;  3  CFR 
1979Coinp.,p.  435. 

Subpart  745.1— Ceneral 

745.106    Contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  752.245-71  in  all  contracts 
under  which  the  contractor  will  acquire 
property  for  use  overseas  and  the 
contract  funds  were  obUgated  under  a 
Strategic  Objective  agreement  (or  similar 
agreement)  with  the  cooperating 
country. 

(b)  The  contracting  officer  shall  insert 
the  apphcable  clause  as  required  in  (48 
CFR)  FAR  45.106  in  all  contracts  under 
which  the  contractor  will  acquire 
property  with  funds  not  already 
obligated  under  a  Strategic  Objective 
agreement  (or  similar  agreement)  with 
the  cooperating  country. 

13.  A  new  Part  747  is  added  to  read 
as  follows: 

PART  747— TRANSPORTATION 

Subpart  747.5— Ocean  Transportation  by 
U.S.-Flag  Vessels 

747.507    Contract  clauses. 

Authority:  Sec.  621.  Pub.  L.  98-195,  75 
Stat.  445  (22  U.S.C.  2381),  as  amended;  E.O. 
12163,  Sept.  29, 1979,  44  FR  56673;  3  CFR 
1979  Comp.,  p.  435. 

Subpart  747.5— Ocean  Transportation 
by  U.S.-Flag  Vessels 

747.507    Contract  clauses. 

Contracting  officers  shall  insert  the 
clause  at  752.247-70  in  soUcitations  and 
contracts  solely  for  ocean  transportation 
services,  and  in  solicitations  and 
contracts  for  goods  and  ocean 


transportation  services  when  the  ocean 
transportation  will  be  fixed  at  the  time 
the  contract  is  awarded.  Contracting 
Officers  shall  use  (48  CFR)  FAR  52.247- 
64  as  prescribed  in  (48  CFR)  FAR 
27.507(a)  in  other  situations. 

PART  752— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

752.204-2    [Amended] 

14.  Section  752.204-2  is  amended  by 
removing  "704.405"  in  the  first 
paragraph  and  replacing  it  with 
"704.404". 

752.209-71    [Amended] 

15.  Section  752.209-71  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

752.209-71    Organizational  conflicts  of 
interest  discovered  after  award. 

As  prescribed  in  709.507-2,  include 
the  following  clause  in  any  solicitation 
containing  a  provision  in  accordance 
with  (48  CFR)  FAR  9.507-1,  or  a  clause 
in  accordance  with  (48  CFR)  FAR 
9.507-2,  establishing  a  restraint  on  the 
contractor's  eUgibility  for  future 
contracts. 


752.216-70    [Added] 

16.  Section  752.216-70  is  added  to 
read  as  follows: 

752.216-70   Award  fee. 

As  prescribed  in  716.406.  insert  the 
following  clause  in  solicitations  and 
contracts  in  which  an  award-fee 
contract  is  contemplated. 

Award  Fee  (May  1997) 

(a)  The  Government  shall  pay  the 
Contractor  for  performing  this  contract  such 
base  fee  and  such  additional  fee  as  may  be 
awarded,  as  provided  in  the  Schedule. 

(b)  Payment  of  the  base  fee  and  award  fee 
shall  be  made  as  specified  in  the  Schedule; 
provided,  that  after  payment  of  85  percent  of 
the  base  fee  and  potential  award  fee,  the 
Contracting  Officer  may  withhold  further 
payment  of  the  base  fee  and  award  fee  until 

a  reserve  is  set  aside  in  an  amount  that  the 
Contracting  Officer  considers  necessary  to 
protect  the  Government's  interest.  This 
reserve  shall  not  exceed  15  percent  of  the 
total  base  fee  and  potential  award  fee  or 
$100,000,  whichever  is  less.  The  Contracting 
Officer  shall  release  75  percent  of  all  fee 
withholds  under  this  contract  after  receipt  of 
the  certified  final  indirect  cost  rate  proposal 
covering  the  year  of  physical  completion  of 
this  contract,  provided  the  Contractor  has 
satisfied  all  other  contract  terms  and 
conditions,  including  the  submission  of  the 
final  patent  and  royalty  reports,  and  is  not 
delinquent  in  submitting  final  vouchers  on 
prior  years'  settlements.  The  Contracting 
Officer  may  release  up  to  90  percent  of  the 
fee  withholds  under  this  contract  based  on 
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the  Contractor's  past  performance  related  to 
the  submission  and  settlement  of  final 
indirect  cost  rate  proposals. 

(c)  Award  fee  determinations  made  by  the 
Government  under  this  contract  arc  not 
subject  to  the  Disputes  clause. 
(End  of  clause) 

752.245-71    [Amended] 

17.  Section  752.245-71  is  amended  by 
revising  the  prescription  to  read  as 
follows: 

752.245-71    Title  to  and  care  of  property. 

As  prescribed  in  745.106(a),  the 
following  clause  shall  be  included  in  all 
contracts  when  the  contractor  will 
acquire  property  under  the  contract  for 
use  overseas  and  the  contract  funds 
were  obligated  under  a  Strategic 
Objective  agreement  (or  similar 
agreement)  with  the  cooperating 
country. 


752.247-70    [Added] 

18.  A  new  section  752.247-70  is 
added  to  read  as  follows: 

752.247-70    Preference  for  privately  owned 
U.S.-flag  commercial  vessels. 

As  prescribed  in  747.507,  insert  the 
following  clause: 

Preference  for  Privately  Owned  U.S.-FIag 
Commercial  Vessels  (Oct.  1996) 

(a)  Under  the  provisions  of  the  Cargo 
Preference  Act  of  1954  (46  U.S.C.  1241(b))  at 
least  50  percent  of  the  gross  tonnage  of 
equipment,  materials,  or  commodities 
financed  by  USAID,  or  furnished  without 
provision  for  reimbursement,  or  at  least  75 
percent  of  the  gross  tonnage  of  cargo  moving 
under  P.L.  480  financed  by  the  U.S. 
Department  of  Agriculture,  that  may  be 
transported  in  ocean  vessels  (computed 
separately  for  dry  bulk  carriers,  dry  cargo 


liners,  and  tankers]  shall  be  transported  in 
privately  owned  U.S.-flag  commercial 
vessels. 

(b)  In  accordance  with  USAID  regulations 
and  consistent  with  the  regulations  of  the 
Maritime  Administration,  USAID  applies 
Cargo  Preference  requirements  on  the  basis  of 
programs  or  activities  that  generally  include 
more  than  one  contract.  Thus,  the  amount  of 
cargo  fixed  on  privately  owned  U.S.-flag 
vessels  under  this  contract  may  be  more  or 
less  than  the  required  50  or  75  percent, 
depending  on  current  compliance  with  Cargo 
Preference  requirements.  If  freight  under  the 
contract  is  fixed  on  a  U.S.  flag  vessel. 
Alternate  I  of  this  clause  shall  apply. 

(c)(1)  The  contractor  shall  submit  one 
legible  copy  of  a  rated  on-board  ocean  bill  of 
lading  for  each  shipment  to  both  the  Division 
of  National  Cargo,  Office  of  Cargo  Preference, 
Maritime  Administration,  U.S.  E)epartment  of 
Transportation,  Washington,  DC  20590,  and 
the  Transportation  Division,  Office  of 
Procurement,  USAID,  Washington,  DC 
20523-7900. 

(2)  The  contractor  shall  furnish  these  bill 
of  lading  copies  within  20  working  days  of 
the  date  of  loading  for  shipments  originating 
in  the  United  States,  or  within  30  working 
days  for  shipments  originating  outside  the 
United  States.  Each  bill  of  lading  copy  shall 
contain  the  following  information: 

(i)  Sp>onsoring  U.S.  Government  agency. 

(ii)  Name  of  vessel. 

(iii)  Vessel  flag  registry. 

(iv)  Date  of  loading. 

(v)  Port  of  loading. 

(vi)  Port  of  final  discharge. 

(vii)  Description  of  commodity. 

(viii)  Gross  weight  in  pounds  and  cubic 
feet  if  available. 

(ix)  Total  ocean  freight  revenue  in  U.S. 
dollars. 

Alternate  I 

(d)  If  freight  is  fixed  on  a  U.S.  flag  vessel, 
except  as  provided  in  paragraph  (e)  of  this 
clause,  the  contractor  shall  use  privately 
owned  U.S.  flag  commercial  vessels,  and  no 

TOTAL  Expenditures 
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others,  in  the  ocean  transportation  of  any 
supplies  to  be  furnished  under  this  contract, 
(e)  If  such  vessels  are  not  available,  or  not 
available  at  rates  that  are  fair  and  reasonable 
for  privately  owned  U.S.  flag  commercial 
vessels,  the  Contractor  shall  notify  the 
contracting  officer  and  request  either 
authorization  to  ship  in  foreign-flag  vessels 
or  designation  of  available  U.S.-flag  vessels. 
If  the  Contractor  is  authorized  in  writing  by 
the  Contracting  Officer  to  ship  the  supplies 
in  foreign-flag  vessels,  the  contract  price 
shall  be  equitably  adjusted  to  reflect  the 
di^rence  in  costs  of  shipping  the  suppliers 
in  privately  owned  U.S.-flag  commercial 
vessels  and  foreign-flag  vessels. 

752.7003    [Amended] 

19.  The  clause  in  section  752.7003  is 
amended  by  revising  the  introductory 
paragraph,  the  date  in  the  clause 
heading,  paragraph  (a),  and  paragraph 
(d)  to  read  as  follows: 

752.7003    Documentation  for  payment 

The  following  clause  is  required  in  all 
USAID  direct  contracts,  excluding  fixed 
price  contracts: 

Documentation  for  Payment  (Nov.  1996) 

(a)  Claims  for  reimbursement  or  payment 
under  this  contract  must  be  submitted  to  the 
Paying  Office  indicated  in  the  schedule  of 
this  contract.  The  cognizant  technical  officer 
(CTO)  is  the  authorized  representative  of  the 
Government  to  approve  vouchers  under  this 
contract.  The  Contractor  must  submit  either 
paper  or  fax  versions  of  the  SF-1034 — ^Public 
Voucher  for  Purchases  and  Services  Other 
Than  Personal.  Each  voucher  shall  be 
identified  by  the  appropriate  USAID  contract 
number,  in  the  amount  of  dollar  expenditures 
made  during  the  period  covered. 

(1)  The  SF  1034  provides  space  to  report 
by  line  item  for  products  or  services 
provided.  The  form  provides  for  the 
information  to  be  reported  with  the  following 
elements: 


Line  item  No. 

Description 

Amt  vouct>ered  to 
date 

Amt.  vouchered 
this  period 

001 

Product/Service  Desc.  for  Line  Item  001  

$XXXX.XX 
XXXX.XX 

$  XXXX  XX 

002 

Product/Service  Desc.  for  Line  Item  002 

XXXX.XX 

Total 

XXXX.XX 

XXXX.XX 

(2)  The  fiscal  report  shall  include  the 
following  certification  signed  by  an 
authorized  representative  of  the  Contractor: 

The  undersigned  hereby  certifies  to  the 
best  of  my  knowledge  and  belief  that  the 
fiscal  report  and  any  attachments  have  been 
prepared  from  the  t>ooks  and  records  of  the 
Contractor  in  accordance  with  the  terms  of 
this  contract  and  are  correct:  the  sum  claimed 
under  this  contract  is  proper  and  due,  and  all 
the  costs  of  contract  performance  (except  as 
herewith  reported  in  writing)  have  been  paid, 
or  to  the  extent  allowed  under  the  applicable 


payment  clause,  will  be  paid  currently  by  the 
Contractor  when  due  in  the  ordinary  course 
of  business;  the  work  reflected  by  these  costs 
has  been  performed,  and  the  quantities  and 
amounts  involved  are  consistent  with  the 
requirements  of  this  Contract;  all  required 
Contracting  Officer  approvals  have  been 
obtained;  and  appropriate  refund  to  USAID 
will  be  made  promptly  upon  request  in  the 
event  of  disallowance  of  costs  not 
reimbursable  under  the  terms  of  this  contract. 
BY: 


TITLE: 
DATE: 


(d)  The  Contractor  agrees  that  all  approvals 
of  the  Mission  Director  and  the  Contracting 
Officer  which  are  required  by  the  provisions 
of  this  contract  shall  be  preserved  and  made 
available  as  part  of  the  Contractor's  records 
which  are  required  to  be  presented  and  made 
available  by  the  clause  of  this  contract 
entitled  "Au'^.it  and  Records — Negotiation". 


5010 


752.7005    [A(^ed] 

20.  A  new 
to  read  as  fol 
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jection  752.7005  is  added 
ows: 


752.7005    Sul  imission  requirements  for 
development  experience  docunwnts. 

The  following  clause  shall  be 
included  in  ^11  USAID  professional/ 
technical  contracts  in  which 
developmenlj  experience  documents  are 
likely  to  be  produced. 

Submission  Requirements  for  Development 
Experience  Documents  (Oct.  1997) 

(a)  Contract  Reports  and  Information/ 
Intellectual  Pr  >ducts. 

(1)  The  Com  ractor  shall  submit  to  the 
Development  1  ixperience  Information 
Division  of  the  Center  for  Development 
Information  aijd  Evaluation  (PPC/DCIE/DI)  in 
the  Bureau  for  Policy  and  Program 
Coordination,  copies  of  reports  and 
information  pi  oducts  which  describe, 
communicate  jr  organize  program/project 
development  <  ssistance  activities,  methods, 
technologies,  management,  research,  results 
and  experienc ;  as  outlined  in  the  Agency's 
ADS  Chapter  MO,  section  E540.5.2b(3). 
Information  m  ay  be  obtained  from  the 
Cognizant  Tec  inical  Officer  (CTO).  These 
reports  includ ;:  assessments,  evaluations, 
studies,  develi  ipment  experience  documents, 
technical  repo  rts  and  annual  reports.  The 
Contractor  shall  also  submit  to  PPC/CDIE/DI 
copies  of  infoi  tnation  products  including 
training  mater  als,  publications,  databases, 
computer  software  programs,  videos  and 
other  intellect  ial  deliverable  materials 
required  under  the  Contract  Schedule.  Time- 
sensitive  mate  rials  such  as  newsletters, 
brochures,  bul  letins  or  periodic  reports 
covering  peric  ds  of  less  than  a  year  are  not 
to  he  submitte  d. 

(2)  Upon  CO  itract  completion,  the 
contractor  sha  11  submit  to  PPC/CDlE/DI  an 
index  of  all  re  jorts  and  information/ 
intellectual  pi  aducts  referenced  in  paragraph 
(a)(1)  of  this  c  ause. 

(b)  Submiss  on  requirements. 

(1)  Distribw  ion.  (i)  The  contractor  shall 
submit  contra  :t  reports  and  informationy 
intellectual  pi  oducts  (referenced  in 
paragraph  (a)(1)  of  this  clause)  in  electronic 
format  and  hard  copy  (one  copy)  to  U.S. 
Agency  for  In  emational  Development  PPC/ 
CDIE/DI,  Attn;  ACQUISITIONS,  Washington 
D.C.  20523  at  the  same  time  submission  is 
made  to  the  C  TO. 

(ii)  The  con  tractor  shall  submit  the  reports 
index  referenced  in  paragraph  (a)(2)  of  this 
clause  and  an  ^  reports  referenced  in 
paragraph  (a)ffl)  of  this  clause  that  have  not 
been  previou!  ly  submitted  to  PPC/CDIE/DI. 
within  30  da>  s  after  completion  of  the 
contract  to  thi !  address  cited  in  paragraph 
(b)(l)(i)ofthii  clause. 

(2)  Format,  (i)  Descriptive  information  is 
required  for  a  1  Contractor  products 
submitted.  Tl  e  title  page  of  all  reports  and 
information  p  roducts  shall  include  the 
contract  num  )er(s),  contractor  name(s),  name 
of  the  USAID  cognizant  technical  office,  the 
publication  o  •  issuance  date  of  the  document, 
document  title,  author  name(s),  and  strategic 
objective  or  a  :tivity  title  and  associated 


number.  In  addition,  all  materials  submitted 
in  accordance  with  this  clause  shall  have 
attached  on  a  separate  cover  sheet  the  name, 
organization,  address,  telephone  number,  fax 
number,  and  Internet  address  of  the 
submitting  party. 

(ii)  The  hard  copy  report  shall  be  prepared 
using  non-glossy  paper  (preferably  recycled 
and  white  or  off-white)  using  black  ink. 
Elaborate  art  work,  multicolor  printing  and 
expensive  bindings  are  not  to  be  used. 
Whenever  possible,  pages  shall  be  printed  on 
both  sides. 

(iii)  The  electronic  document  submitted 
shall  consist  of  only  one  electronic  file  which 
comprises  the  complete  and  final  equivalent 
of  the  hard  copy  submitted. 

(iv)  Acceptable  software  formats  for 
electronic  documents  include  WordPerfect, 
Microsoft  Word.  ASCII,  and  Portable 
Dociunent  Format  (PDF).  Submission  in 
Portable  Document  format  is  encouraged. 

(v)  The  electronic  document  submission 
shall  include  the  following  descriptive 
information: 

(A)  Name  and  version  of  the  application 
software  used  to  create  the  file,  e.g., 
WordPerfect  Version  6.1  or  ASCII  or  PDF. 

(B)  The  format  for  any  graphic  and/or 
image  file  submitted,  e.g.,  TIFF-compatible. 

(C)  Any  other  necessary  information,  e.g. 
special  backup  or  data  compression  routines, 
software  used  for  storing/retrieving 
submitted  data,  or  program  installation 
instructions. 

752.7018    [Revised] 

21.  Section  752.7018  is  revised  to  read 
as  follows: 

752.701 8    Health  and  accident  coverage  for 
USAID  participant  trainees. 

For  use  in  any  USAID  contract  under 
which  USAID  participants  are  trained. 

Health  and  Accident  Coverage  for  USAID 
Participant  Trainees  (Jan.  1999) 

(a)  In  accordance  with  the  requirements  of 
USAID  Automated  Directive  System  (ADS) 
253.5.6b,  the  Contractor  shall  enroll  all  non- 
U.S.  trainees  (hereinafter  referred  to  as 
"participants"),  whose  training  in  the  U.S.  is 
financed  by  USAID  under  this  contract,  in 
USAID's  Health  and  Accident  Coverage 
(HAC)  program.  Sponsored  trainees  enrolled 
in  third-country  or  in-country  training  events 
are  not  eligible  for  USAID's  HAC  program, 
but  the  Contractor  may  obtain  alternative 
local  medical  and  accident  insurance  at 
contract  expense,  provided  the  cost  is 
consistent  with  the  cost  principles  in  FAR 
31.2 

(b)  When  enrollment  in  the  HAC  program 
is  required  per  paragraph  (a)  of  this  clause, 
the  Contractor  must  enroll  each  participant 
in  the  HAC  program  through  one  of  two 
designated  contractors  prior  to  the  initiation 
of  travel  by  the  participant.  USAID  has 
developed  an  Agency-wide  database  training 
management  system,  the  Training  Results 
and  Information  Network  ("TraiNet").  which 
is  the  preferred  system  for  managing  USAID's 
participant  training  program,  including 
enrolhnent  in  the  HAC  program.  However, 
until  such  time  as  the  USAID  sponsoring  unit 
(as  defined  in  ADS  253)  has  given  the 


Contractor  access  to  USAID's  "TraiNet" 
software  for  trainee  tracking  and  HAC 
enrollment,  the  Contractor  must  fill  out  and 
mail  the  Participant  Data  Form  (PDF)  (Form 
USAID  1381-4)  to  USAID.  The  Contractor 
can  obtain  information  regarding  each  HAC 
program  contractor,  including  contact 
information,  and  a  supply  of  the  PDF  forms 
and  instructions  for  completing  and 
submitting  them,  by  contacting  the  data  base 
contractor  serving  the  Global  Center  for 
Human  Capacity  Development  (G/HCD). 

(c)  The  Contractor  must  ensure  that  HAC 
enrollment  begins  immediately  upon  the 
participant's  departure  for  the  United  States 
for  the  purpose  of  participating  in  a  training 
program  financed  by  USAID,  and  that 
enrollment  continues  in  full  force  and  effect 
until  the  participant  returns  to  his/her 
country  of  origin,  or  is  released  from  USAID's 
responsibility,  whichever  is  the  sooner. 

(1)  The  HAC  insurance  provider,  not  the 
Contractor,  shall  be  responsible  for  paying  all 
reasonable  and  necessary  medical 
reimbursement  charges  not  otherwise 
covered  by  student  health  service  or  other 
insurance  programs,  subject  to  the 
availability  of  funds  for  such  purposes,  in 
accordance  with  the  standards  of  coverage 
established  by  USAID  under  its  HAC 
program  and  by  the  HAC  providers' 
contracts. 

(2)  After  HAC  enrollment,  upon  receipt  of 
HAC  services  invoice  from  the  selected  HAC 
provider,  the  Contractor  shall  submit 
payment  directly  to  the  HAC  provider. 

(3)  The  Contractor  is  responsible  for 
ensuring  that  participants  and  any 
stakeholders  (as  defined  in  ADS  253)  are 
advised  that  USAID  is  not  responsible  for  any 
medical  claims  in  excess  of  the  coverages 
provided  by  the  HAC  program,  or  for  medical 
claims  not  eligible  for  coverage  under  the 
HAC  program,  or  not  otherwise  covered  in 
this  section. 

(d)  The  Contractor,  to  the  extent  that  it  is 
an  educational  institution  with  a  mandatory 
student  health  service  program,  shall  also 
enroll  participants  in  that  institution's 
student  health  service  program.  Medical 
costs  which  are  covered  under  the 
institution's  student  health  service  shall  not 
be  eligible  for  payment  under  USAID's  HAC 
program. 

(e)  If  the  Contractor  has  a  mandatory,  non- 
waivable  health  and  accident  insurance 
program  for  students,  the  costs  of  such 
insurance  will  be  allowable  under  this 
contract.  Any  claims  eligible  under  such 
insurance  will  not  be  payable  under  USAID's 
HAC  plan  or  under  this  contract.  Even 
though  the  participant  is  covered  by  the 
Contractor's  mandatory,  non-waivable  health 
and  accident  insurance  program,  the 
participant  MUST  be  enrolled  in  USAID's 
more  comprehensive  HAC  program. 

(f)  Medical  conditions  pre-existing  to  the 
participant's  sponsorship  for  training  by 
USAID,  discovered  during  the  required  pre- 
departure  medical  examination,  are  grounds 
for  ineligibility  for  sponsorship  unless 
specifically  waived  by  the  sponsoring  unit, 
and  covered  through  a  separate  insurance 
policy  maintained  by  the  participant  or  his 
employer,  or  a  letter  of  guarantee  from  the 
participant  or  the  employer  (which  thereby 
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assumes  liability  for  any  related  charges  that 
might  materialize.  See  ADS  253). 

752.7019    [Revised] 

22.  Section  752.7019  is  revised  to  read 
as  follows: 

752.7019    Participant  training. 

For  use  in  any  USAID  direct  contract 
involving  training  of  USAID 
participants. 

Participant  Training  (Jan.  1999) 

(a)  Definitions. 

(1)  Participant  training  is  the  training  of 
any  foreign  national  outside  of  his  or  her 
home  country,  using  USAID  funds. 


(2)  A  Participant  is  any  foreign  national 
being  trained  under  this  contract  outside  of 
his  or  her  country. 

(b)  Applicable  regulations.  Participant 
training  conducted  under  this  contract  shall 
comply  with  the  policies  and  essential 
procedures  pertaining  to  training-related 
services  contained  in  USAID  Automated 
Directive  System  (ADS)  Ch.  253  "Training  for 
Development  Impact".  Any  exceptions  to 
ADS  253  requirements  are  specified  as  such 
within  this  contract.  The  current  version  of 
Chapter  253  may  be  obtained  directly  from 
the  USAID  website  at  http:// 
www.info.usaid.gov/pubs/ads/200. 

(c)  The  contractor  shall  be  reimbursed  for 
the  reasonable  and  allocable  costs  incurred  in 
providing  training  to  participants  in  the 
United  States  or  other  approved  location 


provided  such  costs  do  not  exceed  the 
limitations  in,  or  have  been  waived  in 
accordance  with,  ADS  253.5.5. 

Note:  Academic  rates  are  available  through 
a  special  website  monitored  by  the  United 
States  Information  Agency.  The  website  for 
academic  programs  is:  http://www.iie.org/ 
fulbright/posts/restrict.  U.S.-based 
participants  receive  the  standardized  U.S. 
travel  per  diem  rates  maintained  by  GSA  for 
short-term  training  (website:http:// 
policyworks.gov). 

Dated:  January  13, 1999. 
Kathryn  Y.  Cunningham, 
Acting  Procurement  Executive. 
[FR  Doc.  99-2032  Filed  2-1-99;  8:45  am] 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  noticas  to  the  public  of  the  proposed 
issuance  of  rul0s  and  regulations.  The 
purpose  of  ttie$e  notices  is  to  give  interested 
persons  an  opjportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTME^  OF  THE  TREASURY 

Internal  Revenue  Service 

26CFRPartri 
[REG-113744i«8] 
RIN  1545-AW^9 

Passive  Fortign  Investment 
Companies;, Definition  of  Marketable 
Stock 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  Tlis  doctunent  contains 
proposed  regulations  relating  to  the  new 
mark  to  market  election  for  stock  of  a 
passive  forei  jn  investment  company 
(PFIC).  The  ]  iroposed  regulations 
interpret  chc  nges  made  by  the  Taxpayer 
ReUef  Act  of  1997.  The  proposed 
regulations  « ffect  persons  holding  PFIC 
stock  that  is  regularly  traded  on  certain 
U.S.  or  forei  [n  exchanges  or  markets  or 
holding  stoc  t  in  certain  FFICs 
comparable  to  U.S.  regulated  investment 
companies  (RICs).  The  proposed 
regulations  also  reserve  treatment  of  and 
request  comments  on  making  the  mark 
to  market  election  for  options  on 
marketable  stock. 

DATES:  WritllBn  comments  or  requests  for 
a  public  heaKng  must  be  received  by 
May  3.  1999^ 

ADDRESSES:  JSend  submissions  to 
CC:DOM;CORP:R  (REG-1  13744-98), 
room  5226,  ntemal  Revenue  Service, 
FOB  7604. 1  en  Frankhn  Station. 


Washington 


between  the 
to:  CC:DOM 


electronical 
selecting  th(( 


DC  20044.  In  the 
alternative,  iiubmissions  may  be  hand 
delivered  Monday  through  Friday 

hours  of  8  a.m.  and  5  p.m. 

CORP:R  (REG-110524-98), 
Courier's  Ddsk.  Internal  Revenue 
Service.  1111  Constitution  Avenue. 
NW..  Washington.  DC.  Alternatively, 
taxpayers  m  ay  submit  comments 

y  via  the  Internet  by 
Tax  Regs"  option  on  the 
IRS  Home  Pfege.  or  by  submitting 
comments  c  irectly  to  the  IRS  Internet 
site  at: 


http  ://www.  irs  .ustreas.  gov/prod/ 

tax regs/comments.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  proposed  regulations, 

Robert  Laudeman,  (202)  622-3840; 

concerning  submissions.  LaNita 

VanDyke.  (202)  622-7190  (not  toll-free 

numlDers). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  notice  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  regarding 
the  taxation  of  U.S.  holders  of  PFIC 
stock. 

Since  the  enactment  of  the  Tax 
Reform  Act  of  1986.  U.S.  holders  of 
PFIC  stock  have  been  subject  to  two 
alternative  sets  of  inclusion  rules:  the 
interest  charge  rules  under  section  1291 
of  the  Internal  Revenue  Code  and  the 
qualified  electing  fund  (QEF)  rules 
under  section  1293. 

The  interest  charge  rules  apply  to 
shareholders  of  PFICs  that  are  not  QEFs 
or  for  which  a  QEF  election  is 
unavailable.  Under  the  interest  charge 
rules,  the  PFIC  shareholders  pay  tax  and 
an  interest  charge  that  is  attributable  to 
the  value  of  deferral  on  receipt  of 
certain  distributions  and  on  disposition 
of  the  PFIC  stock.  By  contrast,  PFIC 
shareholders  who  make  a  QEF  election 
include  currently  in  gross  income  their 
respective  shares  of  the  PFICs  total 
earnings,  with  a  separate  election  to 
defer  payment  of  tax,  subject  to  an 
interest  charge,  on  income  not  currently 
received. 

Congress  recognized  that  the  interest 
charge  rules  are  a  substantial  source  of 
complexity  for  PFIC  shareholders  and 
that  some  shareholders  would  prefer  the 
current  inclusion  method  afforded  by 
the  QEF  election,  but  are  imable  to  make 
the  election  because  they  caimot  obtain 
the  necessary  information  from  the 
PFIC.  Congress  accordingly  enacted  new 
section  1296  in  the  Tax  Reform  Act  of 
1997  to  provide  PFIC  shareholders  with 
an  alternative  method  to  include  income 
currently  with  respect  to  their  interests 
in  a  PFIC  by  allowing  PFIC  shareholders 
to  elect  to  mark  to  market  PFIC  stock 
that  qualifies  as  marketable  stock. 

In  general,  a  PFIC  shareholder  who 
elects  under  section  1296  to  mark  to 
market  the  marketable  stock  of  a  PFIC 
includes  in  income  each  year  an  amount 
equal  to  the  excess,  if  any,  of  the  fair 
market  value  of  the  PFIC  stock  as  of  the 


close  of  the  taxable  year  over  the 
shareholder's  adjusted  basis  in  such 
stock. 

A  shareholder  is  also  generally 
allowed  a  deduction  for  the  excess,  if 
any,  of  the  adjusted  basis  of  the  PFIC 
stock  over  the  fair  market  value  as  of  the 
close  of  the  taxable  year.  Deductions 
under  this  rule,  however,  are  allowable 
only  to  the  extent  of  any  net  mark  to 
market  gains  with  respect  to  the  stock 
included  by  the  shareholder  for  prior 
taxable  years. 

Section  1296(e)(1)  defines  marketable 
stock  as  including  several  categories  of 
stock.  First,  section  1296(e)(1)(A)  states 
that  marketable  stock  includes  any  stock 
which  is  regularly  traded  on  (i)  a 
national  securities  exchange  which  is 
registered  with  the  Securities  and 
Exchange  Commission  (SEC)  or  the 
national  market  system  established 
pursuant  to  section  llA  of  the 
Securities  Exchange  Act  of  1934,  or  (ii) 
any  exchange  or  other  market  which  the 
Secretary  determines  has  rules  adequate 
to  carry  out  the  purposes  of  the  PFIC 
provisions.  With  respect  to  (ii)  above, 
the  conference  report  specifies  that 
"PFIC  stock  is  considered  marketable  if 
it  is  regularly  traded  on  any  exchange  or 
market  that  the  Secretary  of  the 
Treasury  determines  has  rules  sufficient 
to  ensure  that  the  market  price 
represents  a  legitimate  and  sound  fair 
market  value."  H.R.  Conf  Rep.  No. 
2014. 105th  Cong..  1st  Sess.  625  (1997). 
Second,  section  1296(e)(1)(B)  states  that, 
to  the  extent  provided  in  regulations, 
stock  in  any  foreign  corporation  which 
is  comparable  to  a  RIC  and  which  offers 
for  sale  or  has  outstanding  any  stock  of 
which  it  is  the  issuer  and  which  is 
redeemable  at  its  net  asset  value  will  be 
marketable  stock.  Third,  section 
1296(e)(1)(C)  states  that,  to  the  extent 
provided  in  regulations,  any  option  on 
stock  described  in  section  1296(e)(1)(A) 
or  (B)  wrill  constitute  marketable  stock. 

Section  1296(e)(2)  provides  that  in  the 
case  of  any  RIC  which  is  offering  for  sale 
or  has  outstanding  any  stock  of  which 
it  is  the  issuer  and  which  is  redeemable 
at  net  asset  value,  all  stock  in  a  PFIC 
which  it  owns  directly  or  indirectly 
shall  be  treated  as  marketable  stock  for 
purposes  of  section  1296.  Section 
1296(e)(2)  further  provides  that  except 
as  provided  in  regulations,  similar 
treatment  as  marketable  stock  shall 
apply  in  the  case  of  any  other  RIC  which 
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publishes  net  asset  valuations  at  least 
annually. 

The  proposed  regulations  define 
marketable  stock  for  purposes  of  section 
1296.  Specifically,  the  proposed 
regulations  define  regularly  traded  and 
list  attributes  that  a  foreign  exchange  or 
market  must  have  in  order  for  PFIC 
stock  traded  on  such  an  exchange  or 
market  to  be  eligible  for  the  mark  to 
market  election.  The  definition  of 
regularly  traded  and  the  attributes 
required  of  foreign  exchanges  or  markets 
are  intended  to  ensure  that  the  prices  of 
PFIC  shares  listed  on  the  exchange  or 
market  represent  legitimate  and  sound 
fair  market  values.  The  proposed 
regulations  also  list  the  attributes  that  a 
foreign  corporation  must  satisfy  to  be 
comparable  to  a  RIC,  and  thus  for  its 
stock  to  be  marketable  stock.  The 
attributes  are  intended  to  ensure  that  the 
foreign  corporation  is  an  investment 
vehicle  similar  in  relevant  respects  to  a 
U.S.  mutual  fund  and  that  its 
representations  of  net  asset  value 
represent  a  legitimate  fair  market  value. 

Explanation  of  Provisions 

Regularly  Traded 

Under  the  proposed  regulations,  the 
class  of  PFIC  stock  held  by  the 
shareholder  must  be  traded,  other  than 
in  de  minimis  quantities,  on  at  least  15 
days  during  each  calendar  quarter.  The 
proposed  regulations  also  include  an 
anti-abuse  rule  to  prevent  persons  from 
manipulating  the  number  of  trades  in 
order  to  meet  this  test. 

Exchange  or  Other  Market 

The  proposed  regulations  require  that 
a  foreign  exchange  or  market  be 
regulated  or  supervised  by  a 
governmental  authority  of  the  country 
in  which  the  market  is  located.  This 
requirement  will  help  to  ensure  that  the 
prices  of  the  stock  listed  by  the 
exchange  are  legitimate  and  sound  fair 
market  values.  Because  the  degree  of 
governmental  regulation  or  supervision 
for  each  foreign  exchange  or  market  may 
vary  by  exchange  or  market  or  country, 
the  proposed  regulations  also  list 
additional  characteristics  that  the 
foreign  exchange  or  market  must  have 
for  stock  that  is  regularly  traded  on  the 
exchange  or  market  to  be  considered 
marketable  stock  for  purposes  of  section 
1296. 

First,  the  exchange  must  have  trading 
volume,  listing,  financial  disclosure  and 
other  requirements,  designed  to  prevent 
fraud,  perfect  the  mechanism  of  a  free 
and  open  market,  and  protect  investors. 
See  section  6  of  the  Securities  Exchange 
Act  of  1934,  15  U.S.C.  78f.  There  must 
be  actual  enforcement  of  these 


requirements  by  the  exchange  and 
government  of  the  country  in  which  the 
exchange  is  located. 

Second,  the  rules  of  the  exchange 
must  ensure  active  trading  of  listed 
stocks. 

Finally,  the  IRS  and  Treasury 
Department  invite  comments  on 
whether  PFIC  stock  that  is  regularly 
traded  on  any  other  type  of  exchange  or 
market,  such  as  an  over-the-counter 
market,  should  be  considered 
marketable  stock.  Additional  comments 
are  requested  about  what  features  those 
exchanges  or  markets  should  have  to 
ensure  that  the  stock  prices  quoted  on 
such  markets  are  legitimate  and  sound 
fair  market  values. 

Stock  in  Certain  PFICs 

The  proposed  regulations  provide  that 
stock  in  certain  PFICs  will  be 
marketable  stock  if  the  PFIC  is  a 
corporation  described  in  section 
1296(e)(1)(B)  (foreign  corporations 
comparable  to  RICs)  and  if  the  PFIC 
offers  for  sale  or  has  outstanding  stock 
of  which  it  is  the  issuer  and  which  is 
redeemable  at  its  net  asset  value.  A  PFIC 
will  be  a  corporation  described  in 
section  1296(e)(1)(B)  if  the  PFIC  satisfies 
the  conditions  listed  in  the  proposed 
regulations  and  described  below,  with 
respect  to  the  class  of  shares  held  by  the 
electing  taxpayer.  These  conditions  are 
intended  to  describe  PFICs  that  are 
comparable  to  U.S.  RICs  in  relevant 
respects  and  to  implement  the  intent  of 
the  statute  by  ensuring  that  the  net  asset 
valuations  of  such  companies  represent 
legitimate  and  sound  fair  market  values 
for  the  companies'  stock. 

First,  the  class  of  stock  held  by  an 
electing  shareholder  must  be  held  by 
one  hundred  or  more  uruelated 
shareholders.  The  relationships  set  forth 
in  section  267(b)  are  used  to  define 
related  shareholders  that  are  excluded 
from  satisfying  this  test.  This  condition 
is  consistent  with  the  requirements  for 
RICs  under  section  851(a)  and  §  1.851- 
1  of  the  income  tax  regulations. 

Second,  the  applicable  class  of  shares 
of  the  foreign  corporation  must  be 
regularly  available  for  purchase  by  the 
general  pubUc  at  its  net  asset  value  in 
initial  amounts  not  greater  than  $10,000 
(U.S.).  The  IRS  and  Treasury 
Department  invite  comments  on 
whether  $10,000  is  the  appropriate 
ceiling  to  ensure  that  the  shares  of  the 
company  will  be  widely  available  to  the 
general  pubUc.  The  IRS  and  Treasury 
Department  also  invite  comments  on 
whether  and  under  what  conditions  the 
regulations  should  allow  shares  of  a 
foreign  corporation  to  be  purchased  at 
amounts  different  from  their  net  asset 
value,  such  as  for  a  price  that  includes 


a  sales  load.  Additional  comments  are 
requested  about  whether  the  regulations 
should  cover  foreign  corporations  that 
otherwise  qualify  but  are  closed  to  new 
investors. 

Third,  the  proposed  regulations 
require  that  quotations  for  the  class  of 
shares  of  the  foreign  corporation  be 
determined  and  published  on  a  daily 
basis  in  a  widely-available  medium, 
such  as  a  newspaper  of  general 
circulation.  This  requirement 
approximates  the  practice  of  U.S.  RICs 
and  is  intended  to  ensure  that 
shareholders  and  prospective 
purchasers  have  regular  access  to 
publicly  available  price  information. 

Fourth,  financial  statements  of  the 
foreign  corporation  prepared  by 
independent  auditors  that  include 
balance  sheets  (statements  of  assets, 
liabilities,  and  net  assets)  and 
statements  of  income  and  expenses, 
must  be  prepared  and  made  available  to 
the  public  no  less  frequently  than 
annually.  This  requirement 
approximates  the  requirements  imposed 
on  U.S.  mutual  funds  by  the  SEC  and  is 
intended  to  ensure  that  shareholders 
and  prospective  purchasers  have  regular 
access  to  financial  information  for  the 
foreign  corporation. 

Fifth,  the  foreign  corporation  must  be 
supervised  or  regulated  as  an 
investment  company  by  a  foreign 
government  or  an  agency  or 
instrumentality  thereof.  This  condition 
is  intended  to  approximate  the  SEC's 
regulation  of  U.S.  RICs  while  taking  into 
account  the  variety  of  regulatory 
regimes  used  by  different  governments. 

Sixth,  the  foreign  corporation  may  not 
have  any  senior  securities  authorized  or 
outstanding,  including  any  debt  other 
than  de  minimis  amounts.  This 
requirement  is  similar  to  the 
requirement  imposed  on  U.S.  RICs  by 
the  SEC. 

Finally,  the  foreign  corporation  must 
meet  the  PFIC  income  and  asset  tests  in 
sections  1297(a)(1)  and  (2)  with  the 
requisite  percentages  increased  from  75 
percent  to  90  percent  and  from  50 
percent  to  90  percent  respectively.  This 
condition  is  intended  to  approximate 
the  characteristic  of  U.S.  RICs  as  passive 
investment  vehicles. 

The  proposed  regulations  also  include 
an  anti-abuse  rule  to  prevent  a  foreign 
corporation  from  improperly 
manipulating  its  net  asset  valuations  to 
reduce  the  U.S.  tax  under  section  1296 
of  one  or  more  shareholders  of  the 
corporation. 

Options  on  Marketable  Stock 

The  proposed  regulations  reserve  the 
parE[;raph  for  defining  how  and  when 
options  on  marketable  stock,  as  defined 
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by  these  regulat 
mark  to  market 
Treasury 
regarding  the 
the  regulations 
marketable 


ions,  will  be  eligible  for 
treatment.  The  IRS  and 
Department  invite  comments 
cpnditions  under  which 
should  define  options  on 
to  be  marketable  stock. 


sto(  :k 


ct 


Special  Rules  f  3r  RICs 

The  proposei  1 
shares  in  a  PFl  Z 
or  indirectly  b) 
offering  for  said 
stock  of  which 
is  redeemable 
treated  as  marldetable 
of  section  1296, 
Department  in\  ite 
situations  whei  e 
other  U.S.  RICs 
valuations  at 
be  treated  as 
purposes  of  section 
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regulations  clarify  that 
that  are  owned  directly 
a  U.S.  RIC,  which  is 
or  has  outstanding  any 
it  is  the  issuer  and  which 
net  asset  value,  shall  be 
stock  for  purposes 
The  IRS  and  Treasury 
comments  regarding 
PFIC  stock  held  by 
that  publish  asset 
annually  should  not 
m^jketable  stock  for 
1296. 
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Proposed  Effec  :ive  Date 

The  regulatic  ns  are  proposed  to  be 
applicable  for  s  hareholders  whose 
taxable  years  end  on  or  after  the  date 
these  regulatioi  is  are  published  as  final 
regulations  in  t  ne  Federal  Register.  In 
addition,  it  is  proposed  that 
shareholders  ra  ay  elect  to  apply  these 
regulations  to  t  ixable  years  beginning 
after  December  31,  1997. 

Special  Analys  es 

It  has  been  d  jtermined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regi  latory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  riot  required.  It  also  has 
been  determinad  that  section  553(b)  of 
the  Administrajtive  Procedure  Act  (5 

j)  does  not  apply  to  these 
1,  because  the  regulations 
requirement  for  the 
[formation  on  small 

ilatory  Flexibility  Act 
jr  6)  does  not  apply, 
tion  7805(0  of  the 
le  Code,  this  notice  of 
laking  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Busines^  Administration  for 
comment  on  it; ;  impact  on  small 
business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  Ivill  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies )  that  are  submitted 
timely  to  the  IRS.  The  IRS  and  Treasury 
Department  request  comments  on  the 
clarity  of  the  p  roposed  rules  and  how 
they  can  be  ma  de  easier  to  understand. 
All  comments  will  be  available  for 
public  inspect  on  and  copying.  A  public 


U.S.C.  chapter 
regulations,  ant 
do  not  impose  | 
collection  of  ir 
entities,  the  Re 
(5  U.S.C.  chapt 
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hearing  may  be  scheduled  if  requested 
by  any  person  that  timely  submits 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Robert  Laudeman,  Office 
of  the  Associate  Chief  Counsel 
(International).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  1.1296{e)-l  also  issued  under 
26  U.S.C.  1296(e).  *   *   * 

Par.  2.  Section  1.1296(e)-l  is  added  to 
read  as  follows: 

§1.1 296(e)-1    Definition  of  marketable 
Steele 

(a)  General  rule.  For  purposes  of 
section  1296,  the  term  marketable  stock 
means — 

(1)  Passive  foreign  investment 
company  (PFIC)  stock  that  is  regularly 
traded,  as  defined  in  paragraph  (b)  of 
this  section,  on  a  qualified  exchange  or 
other  market,  as  defined  in  paragraph  (c) 
of  this  section; 

(2)  Stock  in  certain  PFICs,  as 
described  in  paragraph  (d)  of  this 
section;  and 

(3)  Options  on  stock  that  is  described 
in  paragraph  (a)(1)  or  (2)  of  this  section, 
to  the  extent  provided  in  paragraph  (e) 
of  this  section. 

(b)  Regularly  traded— [1)  General  rule. 
For  purposes  of  paragraph  (a)(1)  of  this 
section,  a  class  of  stock  that  is  traded  on 
one  or  more  qualified  exchanges  or 
other  markets,  as  defined  in  paragraph 
(c)  of  this  section,  is  considered  to  be 
regularly  traded  on  such  exchanges  or 
markets  for  any  calendar  year  during 
which  such  class  of  stock  is  traded, 
other  than  in  de  minimis  quantities,  on 
at  least  15  days  during  each  calendar 
quarter. 

(2)  Anti-abuse  rule.  Trades  that  have 
as  one  of  their  principal  purposes  the 
meeting  of  the  trading  requirement  of 


paragraph  (b)(1)  of  this  section  shall  be 
disregarded.  Further,  a  class  of  stock 
shall  not  be  treated  as  meeting  the 
trading  requirement  of  paragraph  (b)(1) 
of  this  section  if  there  is  a  pattern  of 
trades  conducted  to  meet  the 
requirement  of  that  paragraph. 

(c)  Qualified  exchange  or  other 
market — (1)  General  rule.  For  purposes 
of  paragraph  (a)(1)  of  this  section,  the 
term  qualified  exchange  or  other  market 
means,  for  any  taxable  year — 

(i)  A  national  securities  exchange 
which  is  registered  with  the  Securities 
and  Exchange  Commission  or  the 
national  market  system  established 
pursuant  to  section  llA  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78f);  or 

(ii)  A  foreign  securities  exchange  that 
is  regulated  or  supervised  by  a 
governmental  authority  of  the  country 
in  which  the  market  is  located  and 
which  has  the  following 
characteristics — 

(A)  The  exchange  has  trading  volume, 
listing,  financial  disclosure,  and  other 
requirements  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market,  and  to  protect  investors; 
and  the  laws  of  the  country  in  which  the 
exchange  is  located  and  the  rules  of  the 
exchange  ensure  that  such  requirements 
are  actually  enforced;  and 

(B)  The  rules  of  the  exchange  ensure 
active  trading  of  listed  stocks. 

(2)  Exchange  with  multiple  tiers.  If  an 
exchange  in  a  foreign  country  has  more 
than  one  tier  or  market  level  on  which 
stock  may  be  separately  listed  or  traded, 
each  such  tier  shall  be  treated  as  a 
separate  exchange. 

(d)  Stock  in  certain  PFICs— [1) 
General  rule.  Except  as  provided  in 
paragraph  (d)(2)  of  this  section,  a  foreign 
corporation  will  be  a  corporation 
described  in  section  1296(e)(1)(B),  and 
paragraph  (a)(2)  of  this  section,  if  the 
foreign  corporation  offers  for  sale  or  has 
outstanding  stock  of  which  it  is  the 
issuer  and  which  is  redeemable  at  its 
net  asset  value  and  if  the  foreign 
corporation  satisfies  the  following 
conditions  with  respect  to  the  class  of 
shares  held  by  the  electing  taxpayer — 

(i)  The  foreign  corporation  has  one 
hundred  or  more  shareholders  with 
respect  to  the  class,  other  than 
shareholders  who  are  related  under 
section  267(b); 

(ii)  The  class  of  shares  of  the  foreign 
corporation  is  readily  available  for 
purchase  by  the  general  public  at  its  net 
asset  value  by  new  investors  in  initial 
amounts  not  greater  than  $10,000  (U.S.); 

(iii)  Quotations  for  the  class  of  shares 
of  the  foreign  corporation  are 


Federal  Register / Vol.  64,  No.  21 /Tuesday,  February  2.  1999 /Proposed  Rules 


5015 


determined  and  published  on  a  daily 
basis  in  a  widely-available  medium, 
such  as  a  newspaper  of  general 
circulation; 

(iv)  No  less  frequently  than  annually, 
independent  auditors  must  prepare 
financial  statements  of  the  foreign 
corporation  that  include  balance  sheets 
(statements  of  assets,  liabilities,  and  net 
assets)  and  statements  of  income  and 
expenses,  and  those  statements  must  be 
made  available  to  the  public; 

(v)  The  foreign  corporation  is 
supervised  or  regulated  as  an 
investment  company  by  a  foreign 
goverrmient  or  an  agency  or 
instrumentality  thereof; 

(vi)  The  foreign  corporation  has  no 
senior  securities  authorized  or 
outstanding,  including  any  debt  other 
than  in  de  minimis  amounts; 

(vii)  Ninety  percent  or  more  of  the 
gross  income  of  the  foreign  corporation 
for  its  taxable  year  is  passive  income,  as 
defined  in  section  1297(a)(1)  and  the 
regulations  thereunder;  and 

(viii)  The  average  percentage  of  assets 
held  by  the  foreign  corporation  during 
its  taxable  year  which  produce  passive 
income  or  which  are  held  for  the 
production  of  passive  income,  as 
defined  in  section  1297(a)(2)  and  the 
regulations  thereunder,  is  at  least  90 
percent. 

(2)  Anti-abuse  rule.  If  a  foreign 
corporation  undertakes  any  action  with 
a  principal  purpose  of  manipulating  the 
net  asset  value  of  a  class  of  its  shares  in 
order  to  reduce  the  United  States  tax 
under  section  1296  of  one  or  more  of  its 
shareholders,  the  class  of  shares  will  not 
qualify  as  marketable  stock  for  purposes 
of  paragraph  (d)(1)  of  this  section. 

(e)  [Reserved] 

(f)  Special  rules  for  regulated 
investment  companies  (RICs) — (1) 
General  rule.  In  the  case  of  any  RIC 
which  is  offering  for  sale  or  has 
outstanding  any  stock  of  which  it  is  the 
issuer  and  which  is  redeemable  at  net 
asset  value,  its  stock  in  any  passive 
foreign  investment  company  which  it 
owns  directly  or  indirectly,  as  defined 
in  sections  958(a)  (1)  and  (2),  shall  be 
treated  as  marketable  stock  owned  by 
that  RIC  for  purposes  of  section  1296. 

(2)  [Reserved] 

(g)  Effective  date.  This  section  applies 
to  shareholders  whose  taxable  year  ends 
on  or  after  the  date  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Register  for  stock  in  a  foreign 
corporation  whose  taxable  year  ends 
with  or  within  the  shareholder's  taxable 
year.  In  addition,  shareholders  may 
elect  to  apply  these  regulations  to  any 
taxable  year  beginning  after  December 
31, 1997,  for  stock  in  a  foreign 
corporation  whose  taxable  year  ends 


with  or  within  the  shareholder's  taxable 

year. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

[FR  Doc.  99-1666  Filed  2-1-99;  8:45  am] 

BILUNG  CODE  4830-01 -U 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

PNTL-941-86] 


RIN  1545-AI33 

Withdrawal  of  Guidance  Under  Section 
1291  Relating  to  Mark  to  Marltet 
Elections  for  RICs 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Partial  withdrawal  of  proposed 
regulations. 

summary:  This  document  withdraws 
§  1.1291-8  of  the  notice  of  proposed 
rulemaking  that  was  published  in  the 
Federal  Register  on  April  1.  1992, 
providing  guidance  under  the  passive 
foreign  investment  company  (PFIC) 
rules  relating  to  the  mark  to  market 
election  for  regulated  investment 
companies  (RICs)  that  are  shareholders 
ofPFICs. 

DATES:  Section  1.1291-8  of  the  proposed 
regulations  published  at  57  FR  11024 
(April  1, 1992)  is  withdrawn  February  2, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Laudeman  of  the  Office  of 
Associate  Chief  Counsel  (International), 
Internal  Revenue  Service,  1111 
Constitution  Ave.,  NW.,  Washington, 
DC  20224.  Telephone  (202)  622-3840, 
not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  1, 1992  (57  FR  11024),  the 
IRS  issued  proposed  regulations 
providing,  in  part,  an  election  under 
which  certain  RICs  could  mark  to 
market  their  stock  in  certain  PFICs.  In 
the  Taxpayer  Relief  Act  of  1997 
Congress  enacted  section  1296(e)(2)  of 
the  Internal  Revenue  Code,  which 
allows  certain  RICs  to  elect  to  mark  to 
market  their  PFIC  stock.  Accordingly, 
the  IRS  is  withdrawing  proposed 
regulations  §  1.1291-8.  Future  guidance 
will  be  issued  providing  rules  for  all 
PFIC  shareholders,  including  RICs,  on 
how  to  mark  to  market  certain  PFIC 
stock. 


Drafting  Information 

The  principal  author  of  this 
withdrawal  notice  is  Robert  Laudeman, 
Office  of  the  Associate  Chief  Counsel 
(International).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  developing 
the  withdrawal  notice. 

List  of  Subjects  in  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Partial  Withdrawal  of  Proposed 
Amendments  to  the  Regulations 

Accordingly,  under  the  authority  of 
26  U.S.C.  7805,  §  1.1291-8  of  the 
proposed  amendments  to  26  CFR  part  1 
published  at  57  FR  11024,  April  1, 1992, 
is  withdrawn. 
Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
(FR  Doc.  99-1665  Filed  2-1-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA1 12-4084;  FRL-6229-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Nitrogen  Oxides 
Allowance  Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania.  This 
revision  implements  Pennsylvania's 
portion  of  the  Ozone  Transport 
Commission's  (OTC)  September  27. 
1994  Memorandum  of  Understanding 
(MOU)  including  a  regional  nitrogen 
oxides  (NOx)  cap  and  trade  program 
that  will  significantly  reduce  NOx 
emissions  generated  within  the  Ozone 
Transport  Region  (OTR).  The  intended 
effect  of  this  action  is  to  propose 
approval  of  Pennsylvania's  regulations 
implementing  Phase  II  of  the  OTC's 
MOU  to  reduce  nitrogen  oxides. 
DATES:  Written  comments  must  be 
received  on  or  before  March  4,  1999. 
ADDRESSES:  Written  comments  may  be 
mailed  to  David  L.  Arnold,  Chief,  Ozone 
&  Mobile  Sources  Branch,  Mailcode 
3AP21,  U.S.  EPA.  Region  III,  1650  Arch 
Street,  Philadelphia,  PA  1^^103.  Copies 
of  the  documents  relevant  to  this  action 
are  available  for  public  inspection 
during  normal  business  hours  at  the  Air 
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Protection  Division,  EPA,  Region  III, 
1650  Arch  Str<  et.  Philadelphia,  PA 
19103  and  Pennsylvania  Department  of 
Environmenta  Protection,  Bureau  of  Air 
Quality,  P.O.  I  ox  8468,  400  Market 
SU^t,  Harrisbirg,  PA  17105. 

FOR  FURTHER  \h  FORMATION  CONTACT: 
Cristina  Fernandez,  (215)  814-2178,  or 
by  e-mail  at  feinandez.cristina@epa.gov. 
While  informa  tion  may  be  requested  via 
e-mail,  comments  must  be  submitted  in 
writing  to  the  iibove  Region  III  address. 

SUPPLEMENTARY  INFORMATION:  On 
December  19,  1997,  the  Pennsylvania 
Department  of  JEnvironmental  Protection 
(PADEP)  submjitted  a  revision  to  its 
State  Implemebtation  Plan  (SIP).  The 
revision  consii  ts  of  amendments  to  Title 
25  of  the  Penn  iylvania  Code  including 
Chapter  121. oi — Definitions  and 
Chapter  123 —  *JOx  Allowance 
Requirements. 

I.  Background 

The  Ozone  1  'ransport  Commission 
(OTC)  adopted  a  Memorandvun  of 
Understanding  (MOU)  on  September  27, 
1994,  committing  the  signatory  states  to 
the  developm^t  and  proposal  of  a  two 
phase  region-xVide  reduction  in  nitrogen 
oxides  (NOx)  ^missions  by  1999  and 
2003,  respectifely.  As  reasonably 
available  contJol  technology  (RACT)  to 
reduce  NOx  emissions  was  required  to 
be  implemented  by  May  of  1995,  the 
MOU  refers  tokhe  reduction  in  NOx 
emissions  to  be  achieved  by  1999  as 
Phase  II;  and  tlie  reduction  in  NOx 
emissions  to  bfe  achieved  by  2003  as 
Phase  III.  The  OTC  states  include 
Maine,  New  Hampshire,  Vermont, 
Massachusetts^  Connecticut,  Rhode 
Island,  New  Ybrk,  New  Jersey, 
Pennsylvania,  Maryland,  Delaware,  the 
northern  counties  of  Virginia  and  the 
District  of  Colombia.  All  of  die  OTC 
states,  with  the  exception  of  the 
Commonwealvi  of  Virginia,  signed  the 
September  27.i  1994  MOU.  The  OTC 
MOU  requires!  a  reduction  in  ozone 
season  NOx  eihissions  from  utility  and 
large  industrisjl  combustion  facilities  2 
within  the  Oz4ine  Transport  Region 
(OTR)  in  ordei  to  further  the  effort  to 
achieve  the  he  iltb-based  National 
Ambient  Air  C  [uality  Standard  (NAAQS) 
for  ozone.  In  i  le  MOU,  the  OTC  states 
agreed  to  prop  ose  regulations  for  the 
control  of  NOj;  emissions  in  accordance 
with  the  follo!  idng  guidelines: 

1 .  The  level  of  NOx  required  would  be 
established  h-c  m  a  1990  baseline 
emissions  lev«  1. 


ZGtie 


2.  The  redu4ii 
location,  or 
implemented 
region  wide  trkding 


ion  would  vary  by 

and  would  be 
n  two  phases  utilizing  a 
program. 


3.  The  reduction  would  be 
determined  based  on  the  less  stringent 
of  each  of  the  following: 

a.  By  May  1,  1999,  the  affected 
facilities  in  the  iimer  zone  shall  reduce 
their  rate  of  NOx  emissions  by  65% 
from  baseline,  or  emit  NOx  at  a  rate  no 
greater  than  0.20  pounds  per  million 
Btu.  (This  is  a  Phase  II  requirement.) 

b.  By  May  1,  1999,  the  affected 
facilities  in  the  outer  zone  shall  reduce 
their  rate  of  NOx  emissions  by  55% 
from  baseline,  or  shall  emit  NOx  at  a 
rate  no  greater  than  0.20  pounds  per 
million  Btu.  (This  is  a  Phase  II 
requirement.) 

c.  By  May  1,  2003.  the  affected 
facilities  in  the  iiuier  and  outer  zones 
shall  reduce  their  rate  of  NOx  emissions 
by  75%  from  baseline,  or  shall  emit 
NOx  at  a  rate  no  greater  than  0.15 
pounds  per  million  Btu.  (This  is  a  Phase 
ni  requirement.) 

d.  By  May  1.  2003,  the  affected 
facilities  in  the  Northern  zone  shall 
reduce  their  rate  of  NOx  emissions  by 
55%  from  baseline,  or  shall  emit  NOx  at 
a  rate  no  greater  than  0.20  pounds  per 
million  Btu.  (This  is  a  Phase  III 
requirement.) 

A  Task  Force  of  representatives  from 
the  OTC  states,  organized  through  the 
Northeast  States  for  Coordinated  Air 
Use  Management  (NESCAUM)  and  the 
Mid-Atlantic  Regional  Air  Management 
Association  (MARAMA),  was  charged 
with  the  task  of  developing  a  Model 
Rule  that  would  implement  the  program 
defined  by  the  OTC  MOU.  During  1995 
and  1996,  the  NESCAUM/MARAMA 
NOx  Budget  Task  Force  worked  with 
EPA  and  developed  a  model  rule  as  a 
template  for  OTC  states  to  adopt  their 
own  rules  to  implement  the  OTC  MOU. 
The  model  was  issued  May  1, 1996.  The 
model  rule  was  developed  for  the  OTC 
states  to  implement  the  Phase  II 
reductions  called  for  in  the  MOU  to  be 
achieved  by  May  1, 1999.  The  model 
rule  does  not  include  the 
implementation  of  Phase  III. 

II.  Sununary  of  SIP  Revision 

Peimsylvania's  Chapters  121.01 
Definitions  and  123 — Nitrogen  Oxides 
Allowance  Requirements  are  based 
upon  and  are  consistent  with  the 
"NESCAUM/MARAMA  NOx  Budget 
Rule"  issued  in  May  1.  1996.  The  model 
rule  was  developed  by  the  states  in  the 
OTR  using  the  EPA's  economic 
incentive  rules  (59  FR  16690)  which 
were  published  on  April  7, 1994.  as  the 
general  regulatory  framework. 

Pennsylvania  Chapter  121.01  has  been 
amended  to  include  definitions  for  the 
terms  used  in  Chapter  123 — NOx 
Allowances  Requirements.  Chapter 
123 — NOx  Allowances  Requirements 


and  its  Appendix  A  include  reduction 
requirements  to  implement  Phase  II  of 
the  OTC's  MOU.  The  regulations 
include  provisions  for  a  regional  cap 
and  trade  program,  and  establish  NOx 
emission  allowances  for  each  NOx 
control  period  beginning  May  1,  1999 
through  the  NOx  control  period  ending 
September  30,  2002.  The  budgeted 
sources  and  their  NOx  allowances 
allocations  are  identified.  Pennsylvania 
Chapter  123 — NOx  Allowances 
Requirements  is  divided  into  twenty 
sections:  (1)  Purpose;  (2)  Source  NOx 
allowance  requirements  and  NOx 
allowance  control  period;  (3)  General 
NOx  allowance  provisions;  (4)  Source 
authorized  account  representative 
requirements;  (5)  Allowance  Tracking 
System  (NATS)  provisions;  (6)  NOx 
allowance  transfer  protocol;  (7)  NOx 
allowance  transfer  procedures;  (8) 
Source  emissions  monitoring 
requirements;  (9)  Source  emissions 
reporting  requirements;  (10)  Source 
compliance  requirements;  (11)  Failiue 
to  meet  soiut:e  compliance 
requirements;  (12)  Source  operating 
permit  provision  requirements;  (13) 
source  recordkeeping  requirements;  (14) 
General  NOx  allocation  provisions;  (15) 
Initial  NOx  allowance  NOx  allocations; 
(16)  Source  opt-in  provisions;  (17)  New 
NOx  affected  source  provisions;  (18) 
Emission  reduction  credit  provisions; 
(19)  Bonus  NOx  allowance  awards;  (20) 
Audit.  Appendix  A  to  Chapter  123  is 
where  the  budgeted  sources  and  their 
NOx  allowance  allocations  are 
identified. 

m.  Proposed  Action 

EPA  is  proposing  to  approve  the 
Permsylvania  SIP  revision  for  Chapter 
121.01— Definitions  and  Chapter  123— 
NOx  Allowance  Requirements, 
submitted  on  December  19, 1997 
implementing  Phase  II  of  the  OTC's 
MOU  to  reduce  nitrogen  oxides.  EPA  is 
soliciting  public  comments  on  the 
issues  discussed  in  this  dociunent  or  on 
other  relevant  matters.  These  comments 
will  be  considered  before  taking  final 
action.  Interested  parties  may 
participate  in  the  Federal  rulemaking 
procedure  by  submitting  written 
comments  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
document.  A  more  detailed  description 
of  the  state  submittal  and  EPA's 
evaluation  are  included  in  a  Technical 
Support  Document  (TSD)  prepared  in 
support  of  this  rulemaking  action.  A 
copy  of  the  TSD  is  available  upon 
request  from  the  EPA  Regional  Office 
listed  in  the  ADDRESSES  section  of  this 
document. 
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IV.  Administrative  Requirements 

A.  Executive  Orders  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  review  under  E.0. 12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  12875 

Under  E.0. 12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  EPA  complies  by 
consulting,  E.0. 12875  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  state,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23, 1997). 
applies  to  any  rule  that  the  EPA 
determines  (1)  is  "economically 
significant."  as  defined  under  Executive 
Order  12866,  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  healA  or  safety 
effects  of  the  planned  rule  on  children 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 
This  proposed  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
an  economically  significant  regulatory 


action  as  defined  by  Executive  Order 
12866,  and  it  does  not  address  an 
environmental  health  or  safety  risk  that 
would  have  a  disproportionate  effect  on 
children. 

D.  Executive  Order  1 3084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  EPA  compHes  by 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  Executive 
Order  13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
govermnents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  nimiber  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I.  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 


any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  resuh  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule.  EPA  has 
determined  that  the  proposed  approval 
action  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
annual  costs  of  $100  million  or  more  to 
either  State,  local,  or  tribal  governments 
in  the  aggregate,  or  to  the  private  sector. 
This  Federal  action  approves  pre- 
existing requirements  under  State  or 
local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action  to  approve 
Pennsylvania's  NOx  Allowance 
Requirements  regulations  to  implement 
Phase  n  of  the  OTCMOU. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Nitrogen  dioxide. 
Ozone,  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  January  22, 1999. 
W.  Michael  McCabe, 
Regional  Administrator,  Region  III. 
[FR  Doc.  99-2445  Filed  2-1-99;  8:45  am] 
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49  CFR  Parts  192  and  195 
[Docket  No.  RSP4-98-378d;  Notice  9] 
RIN  2137-AB38 


Qualification  of 

agency:  Resear4h 
Administration 
action:  Notice 


Pipeline  Personnel 

and  Special  Programs 
RSPA),  DOT. 
public  meeting. 


cf 


SUMMARY:  This  i  lotice  announces  the 
next  meeting  of  the  negotiated 
rulemaking  comlmittee  on  qualification 
of  pipeline  personnel.  In  January  1998 
this  committee  ( loncluded  a  negotiated 
rulemaking  to  d  ;velop  a  proposed  rule 
on  qualification  of  pipeline  employees 
performing  certiiin  functions  on 
pipelines  subjec  t  to  the  pipeline  safety 


regulations.  The  advisory  committee  is 
composed  of  persons  who  represent  the 
interests  that  would  be  affected  by  the 
rule,  such  as  gas  pipeline  operators, 
hazardous  liquid  pipeline  operators, 
representatives  of  state  and  federal 
goverimients,  labor  organizations,  and 
other  interested  parties. 
DATES:  The  Committee  will  meet  from 
1:00  pm  to  5:00  pm  on  February  22, 
1999,  and  from  9:00  am  to  5:00  pm  on 
February  23,  1999. 

ADDRESSES:  The  Committee  will  meet  at 
the  American  Gas  Association,  1515 
Wilson  Boulevard,  11th  floor,  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eben  M.  Wyman,  (202)  366-0918,  or  by 
e-mail  (eben.wyman@rspa.dot.gov) 
regarding  the  subject  matter  of  this 
Notice;  or  the  Dockets  Unit.  (202)  366- 
4453,  for  copies  of  this  document  or 
other  material  in  the  docket. 


SUPPLEMENTARY  INFORMATION:  On 
October  27. 1999.  OPS  published  a 
Notice  of  Proposed  Rulemaking 
(NPRM).  Qualification  of  Pipeline 
Personnel  (63  FR  57269).  The  comment 
period  ended  on  December  28. 1998. 
The  negotiated  rulemaking  advisory 
committee  that  developed  this  NPRM 
will  reconvene  at  this  meeting  to 
discuss  comments  received  regarding 
the  NPRM,  and  will  work  to  prepare  the 
final  rule.  This  meeting  is  open  to  the 
public.  RSPA  expects  this  will  be  the 
final  meeting  of  the  advisory  committee 
on  operator  personnel  qualification. 

Issued  in  Washington,  DC  on  January  27. 
1999. 

Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  99-2415  Filed  2-1-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Intent  To  Grant  Exclusive 
License 

agency:  Agricultural  Research  Service, 

USDA. 

ACTION:  Notice  of  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture. 
Agricultiual  Research  Service,  intends 
to  grant  to  Continental  Grain  Company 
of  Chicago,  Illinois,  an  exclusive  license 
to  U.S.  Patent  No.  5,807,546  issued  on 
September  15, 1998,  entitled  "Livestock 
Mucosal  Competitive  Exclusion  Culture 
to  Reduce  Enteropathogenic  Bacteria." 
Notice  of  Availability  was  published  in 
the  Federal  Register  on  August  7. 1997. 
DATES:  Comments  must  be  received  on 
or  before  April  5, 1999. 
ADDRESSES:  Send  comments  to:  USDA, 
ARS.  Office  of  Technology  Transfer, 
Room  415,  Building  005,  BARC-West. 
Beltsville,  Maryland  20705-2350. 
FOR  FURTHER  INFORMATION  CONTACT:  June 
Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above;  telephone:  301-504-5989. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  Continental  Grain 
Company  submitted  a  complete  and 
sufficient  application  for  a  license.  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  (60)  days  from  the  date  of 
this  published  Notice,  the  Agricultural 
Research  Service  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 


requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 
Richard  M.  Parry,  Jr., 

Assistant  Administrator 

(FR  Doc.  99-2429  Filed  2-1-99;  8:45  am] 

BILUNG  CODE  341(M>3-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Duclc-Siieriff  Project,  Allegheny 
National  Forest 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act. 
notice  is  hereby  given  that  the  Forest 
Service.  Allegheny  National  Forest 
(ANF),  v«ll  prepare  an  Environmental 
Impact  Statement  to  disclose  the 
environmental  consequences  of  the 
proposed  Duck-Sheriff  project. 

Tne  purpose  of  this  project  is  to  move 
the  ANF  from  the  existing  condition 
towards  the  desired  future  condition 
(DFC)  as  detailed  in  the  Allegheny 
National  Forest  Land  and  Resource 
Management  Plan  (Forest  Plan).  The 
Forest  Plan  allocates  land  to 
management  where  wood  production  is 
one  of  the  featured  objectives 
(Management  Area  [MA]  3.0).  Equally 
important,  the  Forest  Plan  allocates  land 
to  management  that  emphasizes  wildlife 
and  recreation  (MA  6.1).  The  Duck- 
Sheriff  project  contains  both  of  these 
management  areas. 

In  order  to  move  toward  the  DFC,  the 
acres  in  early  successional  age  class  (0- 
20  year  age)  need  to  increase;  healthy 
forested  stands  capable  of  producing 
high  quality,  high  value  sawtimber  need 
to  be  maintained:  and  understories 
dominated  by  fern,  grass  or  undesirable 
vegetation  need  to  develop  desirable 
seedlings.  Project  proposals  include 
timber  harvesting  as  a  means  for  making 
desired  changes  to  forest  vegetation  emd 
satisfying  the  demonstrated  public  need 
for  wood  products.  Management  actions 
necessary  to  meet  the  purpose  and  need 
include:  1,364  acres  of  regeneration 
harvest  to  ensure  future  forests; 
herbicide,  fertilizer,  fencing,  mechanical 
site  preparation,  and/or  planting  to 
ensure  seedling  establishment  and 
growth  in  imderstories.  An  additional 
1,842  acres  of  intermediate  harvests  are 


planned  to  reduce  the  competition  for 
light  and  nutrients,  thereby  improving 
the  health,  vigor,  and  grovrth  of  residual 
trees  and  to  restore  the  understory 
within  mature  forests.  Activities 
associated  with  these  silvicultural 
practices  include  3  miles  of  new  road 
construction,  28  miles  of  road 
restoration.  9  miles  of  road  betterment, 
and  7  acres  of  stone  pit  development  to 
provide  an  adequate  long-term 
transportation  system. 

Additional  areas  need  to  be 
designated  for  management  of  late 
successional  values,  riparian  areas  need 
protection  and  enhancement,  sections  of 
the  North  Country  Trail  need 
improvement,  water  borne  recreation 
needs  enhancement,  wildlife  habitat 
needs  improvement,  and  interpretation 
of  wildland  heritage  needs  to  be 
increased.  Project  proposals 
(management  actions)  were  designed  to 
address  these  needs. 

During  project  analysis  issues  will  be 
identified  that  focus  on  the  management 
of  the  area.  Alternatives  will  be 
developed  to  show  various  ways  to 
address  the  issues.  This  process  is 
driven  by  comments  received  fi-om  the    . 
public,  other  agencies,  and  internal 
Forest  Service  concerns.  To  assist  in 
commenting,  a  scoping  letter  providing 
more  detailed  information  on  the  project 
proposal  has  been  prepared  and  is 
available  to  interested  parties. 

After  analysis,  the  responsible  official 
will  select  an  alternative  that  maximizes 
net  public  benefits  for  the  Duck-Sheriff 
Project  area. 

DATES:  Comments,  suggestions,  and 
recommendations  for  achieving  the 
purpose  and  need  for  the  Duck-Sheriff 
Project  are  now  being  accepted.  The 
public  comment  period  will  be  for  30 
days  from  the  date  this  notice  is 
published  in  the  Federal  Register. 
Comments  and  suggestions  should  be 
submitted  in  writing  and  postmarked  by 
March  4.  1999  to  ensure  timely 
consideration. 

CONTACT  PERSONS  ft  ADDRESSES:  Submit 
written  comments  and  suggestions 
concerning  the  proposed  action  to: 
"Duck-Sheriff  Project",  attention  Sue 
Wingate — ID  Team  Leader,  Bradford 
Ranger  District.  HCl  Box  88.  Bradford, 
PA  16701.  For  further  information, 
contact  Sue  Wingate  @  (814)  362-4613. 
The  responsible  official  for  this  project 
is  John  R.  Schultz,  District  Ranger, 
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Bradford  Range!  District,  HCl  Box  88, 
Bradford,  PA  16(701. 
SUPPLEMENTARY  |INFORMATION:  The 
analysis  of  the  puck-Sheriff  project  is 
conducted  unddr  the  guidance  of  the 
National  EnvirMunental  Policy  Act  and 
the  Allegheny  National  Forest  Land  and 
Resource  Management  Plan.  PreUrainary 
issues  were  developed  based  on  past 
public  involvenient  on  other  projects, 
known  concerns  of  other  agencies, 
interdisciplinary  team  identification  of 
Forest  Service  cpncems,  and  identified 
opportunities  in  the  project  area.  The 
following  issued  will  be  carried  forward 
in  the  project  analysis.  They  will  be 
modified  as  additional  issues  are 
identified  during  scoping:  (1)  Road 
management  and  new  access;  (2)  deer 
densities  and  investments  to  restore 
desireable  imdetstory  vegetation;  (3) 
vegetation  treatments  along  the  North 
Country  Trail;  (f )  uneven-aged  timber 
management;  ai^d  (5)  old-growth  forest 
and  contiguous  canopy. 

Preliminary  alternatives  were 
developed  to  diiplay  management 
opportunities  iq  response  to  the  known 
issues.  Manageinent  actions  within  the 
alternatives  respond  to  the  issues  in 
different  ways  ay  varying  the  size  and 
intensity  of  the  freatments  and  projects 
proposed.  The  apnount  of  even  and 
uneven-aged  management,  wildUfe, 
recreation  development,  road 
management,  watershed  rehabilitation 
and  other  activities  differ  within  the 
alternatives.  The  combinations  of 
proposed  activities  are  likely  to  be 
adjusted  after  all  comments  are 
reviewed.  ! 

Comments  cohsidered  beyond  the 
scope  of  this  pr<)ject  which  will  not  be 
evaluated.  This  includes  whether  or  not 
commercial  timber  harvest  should  occiu 
on  National  Forfest  System  lands;  the 
vahdity  of  the  science  of  silviculture 
and  forest  management;  and  whether  or 
not  to  allow  thai  use  of  herbicides  on  the 
Allegheny  National  Forest  on  a 
programmatic  If  vel. 

Commenting 

Comments  received  in  response  to 
this  solicitation!  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection.  In  a 
recent  legal  opinion,  the  Forest  Service's 
Office  of  General  Council  (OGC)  has 
determined  thai  names  and  addresses  of 
people  who  respond  to  a  Forest  Service 
solicitation  are  not  protected  by  the 
Privacy  Act  anq  can  be  released  to  the 
pubUc.  The  Forest  Service  routinely 
gives  notice  of  iJid  requests  comments 
on  proposed  lai  id  and  resource 
management  ackions  accompanied  by 


environmental  dociunents,  as  well  as  on 
proposed  rules  and  policies.  Comments 
received  in  response  to  such 
solicitations,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
and  will  be  available  for  such 
inspection,  upon  request.  Any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  The  opinion  states  that 
such  confidentiality  may  be  granted  in 
only  very  limited  circumstances,  such 
as  to  protect  trade  secrets. 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  and  to  be  available  for  public 
review  by  May  15, 1999.  At  that  time 
the  Environmental  Protection  Agency 
will  publish  a  notice  of  availability  of 
the  document  in  the  Federal  Register.  A 
public  conunent  period  on  the  Draft  EIS 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  ^rvice  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Hodel,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334. 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfuUy'onsider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  enviroiunental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 


adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

After  the  comment  period  ends  on  the 
Draft  EIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final 
environmental  impact  statement.  The 
Final  EIS  is  scheduled  to  be  completed 
by  September  15,  1999.  The  decision 
will  he  subject  to  appeal  under  36  CFR 
215. 

Dated:  January  27, 1999. 
John  R.  Schultz, 
District  Ranger. 

[PR  Doc.  99-2377  Filed  2-1-99;  8:45  am] 
BILUNO  COOE  341»-11-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Douglas-Fir  Beetle  Project;  Idaho 
Panhandle  National  Forests,  Bonner, 
Kootenai,  Shoshone  Counties,  Idaho 
and  Pend  Oreille  County,  Washington; 
Colville  National  Forest,  Pend  Oreille 
County,  Washington 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Revision  of  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

summary:  Thei  USDA  Forest  Service 
published  in  the  Federal  Register/Vol. 
63,  No.  221/,  Tuesday,  November  17, 
1998,  pages  63830  to  63833  two  notices 
of  intent  to  prepare  an  environmental 
impact  statement  (EIS)  to  disclose  the 
potential  enviroiunental  effects  of 
proposed  activities  in  forest  stands 
infested  with  Douglas-fir  beetles.  This 
revision  changes  the  designation  of  the 
responsible  officials.  Also  the  two  EIS 
projects,  Pend  Oreille  Priest  Beetle 
(63830-63831)  and  Coeur  d'Alene 
Beetle  (63831-63833),  published  in  the 
Federal  Register,  November  17. 1998 
have  been  consolidated  into  one  EIS 
designated.  Douglas-fir  Beetle  Project. 
No  other  changes  to  the  two  published 
notices  of  intent  are  being  made  with 
this  revision. 

We  are  the  responsible  officials  for 
this  enviroiunental  impact  statement 
and  will  decide  which  projects  will  be 
implemented  Addresses  are:  Idaho 
Panhandle  National  Forests.  3815 
Schreiber  Way,  Coeuj  d'Alene.  ID 
83817-8363  and  Colville  National 
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Forest.  765  S.  Main  Street,  Colville,  WA 
99114. 

Dated:  January  6. 1999. 
David  J.  Wright, 

Forest  Supervisor,  Idaho  Panhandle  National 
Forests. 

Dated:  January  6. 1999. 
Robert  L.  Vaught, 

Forest  Supervisor,  Colville  National  Forest. 
|FR  Doc.  99-2387  Filed  2-1-99;  8:45  am] 
BILUNQ  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Sawtooth  Ridge  Trail  and  Improvement 
Project,  Okanogan  and  Wenatchee 
National  Forests,  Okanogan  and 
Chelan  Counties,  Washington 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Cancellation  of  an 
environmental  impact  statement. 

summary:  On  December  29,  1997,  a 
Notice  of  Intent  (NOl)  to  prepare  an 
environmental  impact  statement  (EIS) 
for  the  Sawtooth  Ridge  Trail  and 
Improvement  Project  in  the  Sawtooth 
non-wilderness  backcoimtry  of  the 
Okanogan  and  Wenatchee  National 
Forests  was  published  in  the  Federal 
Register  (62  FR  67616).  The  Forest 
Service  will  not  be  conducting  this 
environmental  analysis  for  this 
proposed  action;  therefore,  the  NOI  is 
hereby  rescinded. 


FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this 
cancellation  to  Jim  Archambeault, 
Project  Coordinator,  Methow  Valley 
Ranger  District,  P.O.  Box  188,  Twisp, 
Washington  98856,  phone  509-997- 
9738. 

Dated:  January  20, 1999. 
Sam  Gehr, 
Forest  Supervisor,  Okanogan  National  Forest. 

Dated:  January  25. 1999. 
Sonny  O'Neal, 

Forest  Supervisor,  Wenatchee  National 
Forest. 

[FR  Dcx:.  99-2378  Filed  2-1-99;  8:45  am] 
BILUNQ  CODE  341ft-11-M 

DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Committee  of  Scientists  Meeting 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  The  Committee  of  Scientists 
is  changing  the  date  of  a  public 
teleconference  call  previously 
scheduled  for  February  4,  1999  (64  FR 
3063,  January  20,  1999).  This  telephone 
conference  call  will  take  place  instead 
on  Tuesday,  February  9.  beginning  at 
noon  (12:00  p.m.)  and  ending  at  3:00 
p.m.  (eastern  standard  time).  The 
purpose  of  the  telephone  conference  call 
is  for  the  Committee  of  Scientists  to 
continue  discussion  of  its  report  and 
recommendations  to  the  Secretary  of 


Agriculture  and  the  Chief  of  the  Forest 
Service  concerning  improvements  to  the 
National  Forest  System  land  and 
resource  management  planning  process. 
The  public  is  invited  to  attend  the 
teleconference  call  and  may  be  provided 
an  opportunity  to  comment  on  the 
Committee  of  Scientists'  deliberations 
during  the  teleconference  call,  only  at 
the  request  of  the  Committee. 

DATES:  The  teleconference  call  will  be 
held  on  Tuesday.  February  9.  irom  noon 
(12:00  p.m.)  to  3:00  p.m.  (eastern 
standard  time). 

ADDRESSES:  The  teleconference  call  will 
be  held  at  the  USDA  Forest  Service 
headquarters,  Sidney  R.  Yates  Federal 
Building,  201  14th  Street,  S.W.. 
Washington,  D.C.,  in  the  Chiefs 
Conference  Room  on  February  9.  The 
teleconference  call  can  be  accessed  at  all 
Regional  Offices  of  the  Forest  Service, 
which  are  listed  in  the  table  under 
SUPPLEMENTARY  INFORMATION. 

Written  comments  on  improving  land 
and  resource  management  planning  may 
be  sent  to  the  Committee  of  Scientists. 
P.O.  Box  2140.  Corvallis.  OR  97339.  or 
via  the  Internet  at  www.cof.orst.edu./ 
org/scicomm/. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  concerning  the 
teleconference,  contact  Bob 
Cunningham,  Designated  Federal 
OfHcial  to  the  Committee  of  Scientists, 
by  telephone  (202)  205-1523. 
SUPPLEMENTARY  INFORMATION:  The 
public  may  attend  the  teleconference  at 
the  following  field  locations: 


USDA  FOREST  Service  Regional  Office  Locations 


Region  1,  Northern  Region  

Region  2,  Rocky  Mountain  Region 

Region  3,  Southwestern  Region 

Region  4,  Internwuntain  Region  

Region  5,  Pacific  Southwest  Region  

Region  6,  Pacific  Northwest  Region  

Region  8.  Souttiern  Region  

Region  9.  Eastern  Region 

Region  10,  Alaska  Region  (office  will  open  early) 


Federal  Building,  200  E  Broadway  

740  SImms  St  

Federal  Building.  517  Gold  Ave.,  SW  . 

Federal  Building.  324  25th  St 

630  Sansome  St  

333  SW  1st  Ave 

1720  Peachtree  Rd.  NW 

310  W.  Wisconsin  Ave.,  Room  500  .... 
Federal  Offk:e  Building,  709  W.  9th  St 


Missoula,  MT. 
Golden,  CO. 
Albuquerque.  NM. 
Ogden,  UT. 
San  Francisco,  CA. 
Portland,  OR. 
Atlanta,  GA. 
Milwaukee,  Wl. 
Juneau,  AK. 


The  Committee  of  Scientists  was 
chartered  to  provide  scientific  and 
technical  advice  to  the  Secretary  of 
Agriculture  and  the  Chief  of  the  Forest 
Service  on  improvements  that  can  be 
made  to  the  National  Forest  System  land 
and  resource  management  planning 
process  (62  FR  43691;  August  15,  1997). 
Notice  of  the  names  of  the  appointed 
Committee  members  was  published 
December  16,  1997  (62  FR  65795). 


Dated:  January  27, 1999. 
Gloria  Manning, 

Acting  Deputy  Chief  for  National  Forest 

System. 

|FR  Doc.  99-2386  Filed  2-1-99;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Task  Force  on  Agricultural  Air  Quality 
Meeting 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS),  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  reestablished  Task  Force 
on  Agricuhural  Air  Quality  will  meet 
for  the  .first  time  to  discuss  the 
relationship  between  agricultural 
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production  anc  air  quality.  Special 
emphasis  will  1  >e  placed  on  promoting 
a  greater  understanding  of  agriculture's 
impact  on  air  q  aality  and  the  role  it 
plays  in  the  loc  al  and  national  economy. 
The  meeting  is  open  to  the  public. 

DATES:  The  me(  sting  will  convene 
Wednesday.  M  irch  3,  1999  at  9:00  a.m. 
and  continue  uiitil  4:00  p.m.  The 
meeting  will  re  sume  Thursday.  March  4, 
1999  from  9:00  a.m.  to  3:00  p.m.  Written 
material  and  re  quests  to  make  oral 
presentations  s  lould  reach  the  Natural 
Resources  Con!  ervation  Service  on  or 
before  Februar  26,  1999. 

ADDRESSES:  Th^  meeting  will  be  held  at 
the  U.S.  Deparlinent  of  Agricuhure. 
1400  Independmce  Avenue,  SW, 
Washington.  D  :.  telephone  (202)  720- 
4525.  Written  naterial  and  requests  to 
make  oral  pres(!ntations  should  be  sent 
to  George  Bluhn,  University  of 
California.  Lan  1,  Air,  Water  Resources, 
151  Hoagland  ^lall,  Davis.  CA  95616- 
6827. 


information:  Questions  or 
Id  be  directed  to  George 
Designated  Federal  Official, 
752-1018,  fax  (530) 


FOR  FURTHER 

comments  sh 

Bluhm 

telephone  (530 

752-1552,  emal 

bluhm@crocke  •.  ucdavis.edu 


SUPPLEMENTARY' 

this  meeting  is 
Advisory 
2.  Additional 
Task  Force  on 
including  any 
March  3-4, 
appear  after 
is  published 
World  Wide 
www.nhq.nrcs 


INFORMATION:  Notice  of 
given  under  the  Federal 
Committee  Act,  5  U.S.C.  App. 
i:  iformation  about  the 
,  Agricultural  Air  Quality, 
levised  agendas  for  the 
meeting  that  may 
Federal  Register  Notice 
be  foimd  on  the 
at  http:// 
usda.gov/faca/aaqtf.html. 


19<9 

this 
,  iriay 
Webi 


A.  Introduction 

1.  Member  in 

2.  Task  Force 

3.  FACA  rules 

B.  Plenary 

1.  Agricultural 

2.  Organization 

C.  Old  business 

1.  Minutes  of 
meeting 

2.  Recommen(iat 
Agriculture 
and  researct 

3.  Subcommiti  ee 
report  to  the 

D.  New  business 
l.EPA's  draft 

the  revised 
particulate 
haze  progra^ 

E.  Set  date  and 


Draft  Agenda  4f  the  March  3-4, 1999 
Meeting 


the  Task  Force 
tioductions 


(harge 


air  quality  issues 
of  the  Task  Force 

1^6  August  18,  1998  AAQTF 

ions  to  the  Secretary  of 
3n  the  voluntary  program 
priorities 

on  Agricultural  Burning 
AAQTF 

implementation  guidance  for 
I  round-level  ozone  and 
I  latter  NAAQS  and  a  regional 


1  >cation  for  next  meetings 


Procedural 

This  meeting  is  open  to  the  public.  At 
the  discretion  of  the  Chair,  members  of 
the  public  may  present  oral 
presentations  during  the  March  3-4, 
1999  meeting.  Persons  wishing  to  make 
oral  presentations  should  notify  George 
Bluhm  no  later  than  February  26,  1999. 
If  a  person  submitting  material  would 
like  a  copy  distributed  to  each  member 
of  the  committee  in  advance  of  the 
meeting,  that  person  should  submit  25 
copies  to  George  Bluhm  no  later  than 
February  26,  1999. 

Information  on  Services  For 
Individuals  With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  George  Bluhm  as  soon 
as  possible. 

Dated:  January  27, 1999. 
Lawrence  E.  Clark, 

Deputy  Chief  for  Science  and  Technology, 
Natural  Resources  Conservation  Service. 
(FR  Doc.  99-2362  Filed  2-1-99;  8:45  am] 

BILLING  CODE  3410-16-P 


DEPARTMENT  OF  COMMERCE 

Submission  For  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1999  Knowledge,  Attitudes,  and 
Perception  Survey. 

Form  Number(s):  KAP-1. 

Agency  Approval  Number:  Not 
available. 

Type  of  Request:  New  collection. 

Burden:  167  hours. 

Number  of  Respondents:  1,000. 

Avg  Hours  Per  Response:  10  minutes. 

Needs  and  Uses:  The  Census  Bureau 
plans  to  conduct  the  1999  Knowledge, 
Attitudes,  and  Perception  (KAP)  Survey 
to  gather  and  benchmark  useful  and 
fundamental  data  about  the  public's 
perception  of  government  information 
collection,  our  dissemination,  and  the 
use  of  the  statistics  collected.  This 
research  will  be  used  by  the  Census 
Bureau  to  improve  communications 
with  the  public,  in  general,  and  to 
reduce  barriers  to  census  or  survey 
response.  The  information  about  the 
public's  knowledge,  attitudes,  and 
perceptions  will  be  evaluated  and 
communications  transformed  to  dispel 


myths,  appropriately  address  issues, 
and  to  increase  awareness.  A  contractor 
will  survey  1,000  residents  of 
households  in  the  United  States  through 
random-digit-dialed  telephone 
interviews.  The  questiormaire  will 
contain  tested  questions  asked  in  earlier 
and  similar  Census  Bureau  sponsored 
surveys.  Individuals  will  be  asked  their 
knowledge,  opinions,  and  ideas  about 
various  government  agencies  and  their 
programs,  with  emphasis  on  the  Census 
Bureau  and  the  decennial  censuses  and 
surveys. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One-time  collection. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  15,  United 
States  Code,  Sections  1515,  1516,  and 
1516a. 

OMB  Desk  Officer:  Nancy  Kirkendall, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Nancy  Kirkendall,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  January  28, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
IFR  Doc.  99-2406  Filed  2-1-99:  8:45  am] 
HLLINO  CODE  351(M)7-P 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eiigibility  To 
Appiy  for  Trade  Adjustment 
Assistance 

AGENCY:  Economic  Development 
Administration  (EDA),  Commerce. 

ACTION:  To  give  firms  an  opportunity  to 
comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 
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List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  12/16/98-1/21/99 


Firm  name 


Address 


Date 

petition 

accepted 


Product 


Electro-Chem  Etching  Co.,  Inc  .... 

Corey  Associates,  Inc  

Tingstol  Company  ;... 

Vivan  Alexander,  Inc 

Burtey  Design  Cooperative  

Dowcraft  Corporation  „ 

Hawaii  Nurseries,  Inc  

Tropical  J'S,  Inc 

The  Worcester  Company,  Inc 

MRA  Latxjratories,  Inc  

Atlas  Tool  and  Die  Company,  Inc 
American  Fittings,  Inc 


5706  Green  Ash  Dr.,  Houston,  TX  77081   

P.O.  Box  E,  Greentown,  PA  18426  

1600  Busse  Road,  Elk  G'ove  Village,  IL  60007 
6165  Picard  Lane,  Maurice,  LA  70555 

4020  Steward  Road,  Eugene,  OR  97402 

221  Lister  Avenue  

P.O.  Box  4142,  Hilo,  HI  96720  

5  Sand  Island  Access  Rd..  Honolulu,  HI  96819 

1  Greystone  Avenue,  N.  Providence,  Rl  0291 1 
96  Marshall  Street,  North  Adams.  MA  01247  ... 

42  Manvay  Circle.  Rochester,  NY  14624  

P.O.  Box  1007,  Travelers  Rest,  SC  29690  


12/28/98 

12/31/98 

12/31/98 
12/31/98 

01/04/99 
01/12/99 

01/15/99 
01/12/99 

01/15/99 
01/19/99 

01/14/99 
01/21/99 


Multi-Layered  Printed  Cir- 
cuit Boards. 

Thermister  Sensors;  Elec- 
tronic Cable  Harness. 

Printed  Circuit  Boards. 

Gold  Plated  Decorative 
Boxes. 

Bicycle  Trailers. 

Metal  Partitions;  Metal 
Doors. 

Potted  Plants  and  Foliage. 

Outdoor  Umbrellas  and 
Awnings. 

Woven  Wool  Fat)ric. 

Ceramic  Powder  and  Elec- 
trode Conductor  Links. 

Transmission  Shafts, 
Cranks,  Cranks  and 
Torque  Converters. 

Flanges  and  Fittings  for 
Pipes  and  Tut)ing. 


The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Conunerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  Trade  Adjustment  Assistance,  Room 
7315,  Economic  Development 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230,  no 
later  than  the  close  of  business  of  the 
tenth  calendar  day  following  the 
publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  o^icial  program  number  and  title 
of  the  program  under  which  these  petitions 
are  submitted  is  11.313,  Trade  Adjustment 
Assistance. 

Dated:  January  25, 1999. 
Anthony  J.  Meyer, 
Coordinator,  Trade  Adjustment  and 
Technical  Assistance. 
[PR  Doc.  99-2379  Filed  2-1-99;  8:45  am] 

BILLING  CODE  3S10-24-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Francisco  Javier  Ferreiro-Parga;  Order 
Denying  Permission  To  Apply  for  or 
Use  Export  Licenses 

On  December  12, 1997,  Francisco 
Ferreiro-Paraga  (Ferreiro-Pargo)  was 
convicted  in  the  United  States  District 
Court  for  the  Southern  District  of 
Florida  on,  inter  alia,  one  count  of 
violating  the  International  Emergency 
Economic  Powers  Act  (50  U.S.C.A. 
§§  1701-1706  (1991  &  Supp.  1998)) 
(lEEPA).  Ferreiro-Parga  was  convicted  of 
knowingly,  willfully,  and  unlawfully 
exporting  and  causing  to  be  exported 
two  containers  of  goods,  to  Ria  Haina. 
Dominican  Republic,  under  a  false  bill 
of  lading,  from  where  the  containers  of 
goods  were  transshipped  to  Havana, 
Cuba,  without  the  required  export 
license. 

Section  11(h)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(currently  codified  at  50  U.S.C.A.  app. 
§§2401-2420  (1991  &  Supp.  1998))  (the 
Act),'  provides  that,  at  the  discretion  of 
the  Secretary  of  Commerce,^  no  person 


'  The  Act  expired  on  August  20,  1994.  Executive 
Order  12924  (3  C.F.R.,  1994  Comp.  917  (1995)). 
extended  by  Presidential  Notices  of  August  15,  199S 
(3  C.F.R.,  1995  Comp.  501  (1996)),  August  14,  1996 
(3  C.F.R.,  1996  Comp.  298  (1997)).  August  13,  1997 
(3  C.F.R..  1997  Comp.  306  (1998)),  and  August  13, 
1998  (63  Fed.  Reg.  44121.  August  17,  1998). 
continued  the  Export  Administration  Regulations  in 
effect  under  the  lEEPA. 

2  Pursuant  to  appropriate  delegations  of  authority 
that  are  reflected  in  the  Regulations,  the  Director, 
Office  of  Exporter  Services,  in  consultation  with  the 


convicted  of  violating  the  lEEPA,  or 
certain  other  provisions  of  the  United 
States  Code,  shall  be  eligible  to  apply 
for  or  use  any  license,  including  any 
License  Exception,  issued  pursuant  to, 
or  provided  by,  the  Act  or  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  Parts  730-774 
(19^8))  (the  Regulations),  for  a  period  of 
up  to  10  years  from  the  date  of  the 
conviction.  In  addition,  any  license 
issued  pursuant  to  the  Act  in  which 
such  a  person  had  any  interest  at  the 
time  of  conviction  may  be  revoked. 

Pursuant  to  Sections  766.25  and 
750.8(a)  of  the  Regulations,  upon 
notification  that  a  person  has  been 
convicted  of  violating  the  lEEPA,  the 
Director,  Office  of  Exporter  Services,  in 
consultation  with  the  Director,  Office  of 
Export  Enforcement,  shall  determine 
whether  to  deny  that  person  permission 
to  apply  for  or  use  any  license, 
including  any  License  Exception,  issued 
pursuant  to,  or  provided  by,  the  Act  and 
the  Regulations,  and  shall  also 
determine  whether  to  revoke  any  license 
previously  issued  to  such  a  person. 

Having  received  notice  of  Ferreiro- 
Parga's  conviction  for  violating  the 
lEEPA,  and  following  consultations 
vdth  the  Director,  Office  of  Export 
Enforcement,  I  have  decided  to  deny 
Ferreiro-Parga  permission  to  apply  for 
or  use  any  license,  including  any 
License  Exception,  issued  pursuant  to. 
or  provided  by,  the  Act  and  the 
Regulations,  for  a  period  of  10  years 


Director,  Office  of  Export  Enforcement,  exercises 
the  authority  granted  to  the  Secretary  by  Section 
11(h)  ol  the  Act. 
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from  the  date  ( if  his  conviction.  The  10- 
year  period  enjds  on  December  12.  2007. 
I  have  also  dedided  to  revoke  all 
licenses  issuec  pursuant  to  the  Act  in 
which-  Ferreirc  -Parga  had  an  interest  at 
the  time  of  his  conviction. 

Accordingly ,  it  is  hereby 

Ordered 

I.  Until  December  12,  2007,  Francisco 
Javier  Ferreiro  Parga,  Plaza  de  Maria 
Pita  21,  Piso  2(i,  La  Coruna,  Spain,  may 
not,  directly  oi  indirectly,  participate  in 
any  way,  in  any  transaction  involving 
any  commodit  y,  software  or  technology 
(hereinafter  collectively  referred  to  as 
"item")  exporljed  or  to  be  exported  from 
the  United  Staies,  that  is  subject  to  the 
Regulations,  of  in  any  other  activity 
subject  to  the  Itegulations,  including  but 
not  Umited  to: 

A.  Applying  for,  obtaining,  or  using 
any  Ucense,  Li  :ense  Exception,  or 
export  control  document; 

B.  Carrying  (»n  negotiations 
concerning,  or  ordering,  buying, 
receiving,  usiqg,  selling,  delivering, 
storing,  disposling  of,  forwarding, 
transporting,  t  nancing,  or  otherwise 
servicing  in  an  y  way,  any  transaction 
involving  any  tem  exported  or  to  be 
exported  from  Ithe  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  <  ubject  to  the  Regulations; 
or 

C.  Benefitinj ;  in  any  way  from  any  >■ 
transaction  in)  olving  any  item  exported 
or  to  be  export  sd  from  the  United  States 
that  is  subject  :o  the  Regulations,  or  in 
any  other  activ  ity  subject  to  the 
Regulations. 

II.  No  person  may,  directly  or 
indirectly,  do  imy  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  j  lerson  any  item  subject  to 
the  Regulations; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  wl  ereby  the  denied  person 
acquires  or  att  jmpts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  thd  acquisition  or  attempted 
acquisition  from  the  denied  person  of 
any  item  subject  to  the  Regulations  that 
has  been  expo  led  from  the  United 
States; 

D.  Obtain  fri  )m  the  denied  person  in 
the  United  Sta  tes  any  item  subject  to  the 
Regulations  w  th  knowledge  or  reason 
to  know  that  t]  le  item  will  be,  or  is 
intended  to  be ,  exported  from  the 
United  States;  or 


E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  the  denied 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States.  For  purposes  of  this  paragraph, 
servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

III.  After  notice  and  opportunity  for 
comment  as  provided  in  Section  766.23 
of  the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Ferreiro-Parga  by  afSliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order. 

IV.  This  Order  does  not  prohibit  any 
export,  reexport,  or  other  transaction 
subject  to  the  Regulations  where  the 
only  items  involved  that  are  subject  to 
the  Regulations  are  the  foreign- 
produced  direct  product  of  U.S.-origin 
technology. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until 
December  12,  2007. 

VI.  A  copy  of  this  Order  shall  be 
delivered  to  Ferreiro-Parga.  This  Order 
shall  be  published  in  the  Federal 
Register. 

Dated:  January  25,  1999. 
Eileen  M.  Albanese, 
Director,  Office  of  Exporter  Services. 
(FR  Doc.  99-2434  Filed  2-1-99;  8:45  am] 
BILUNG  CODE  3S10-OT-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-688-824] 

Certain  Corrosion-Resistant  Cartwn 
Steel  Flat  Products  From  Japan:  Notice 
of  Initiation  of  Changed  Circumstances 
Review  of  the  Antidumping  Duty  Order, 
Preliminary  Results  of  Changed 
Circumstances  Review,  and  Intent  To 
Revoke  Order  in  Part 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  and 
preliminary  results  of  changed 
circumstances  antidumping  duty 
review,  and  intent  to  revoke  order  in 
part. 

SUMMARY:  hi  accordance  with  19  CFR 
351.216(b),  Uchiyama  America,  Inc 


("Uchiyama"),  an  interested  party  in 
this  proceeding,  requested  a  changed 
circumstances  review.  In  response  to 
Uchiyama's  request,  the  Department  of 
Commerce  (the  Department)  is  initiating 
a  changed  circumstances  review  and 
issuing  a  notice  of  intent  to  revoke  in 
part  the  antidumping  duty  order  on 
certain  corrosion-resistant  carbon  steel 
flat  products  from  Japan.  Interested 
parties  are  invited  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  February  2, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doreen  Chen  or  Rick  Johnson,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-0408,  (202)  482- 
3818,  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  regulations  as 
codified  at  19  CFR  part  351,  62  FR 
27295  (May  19.  1997)). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  11,  1998,  Uchiyama 
requested  that  the  Department  revoke  in 
part  the  antidumping  duty  order  on 
certain  corrosion-resistant  carbon  steel 
flat  products  from  Japan.  Specifically, 
Uchiyama  requested  that  the 
Department  revoke  the  order  with 
respect  to  imports  of  the  following 
subject  merchandise:  (1)  widths  ranging 
from  10  millimeters  (0.394  inches) 
through  100  millimeters  (3.94  inches); 
(2)  thicknesses,  including  coatings, 
ranging  from  0.11  millimeters  (0.004 
inches)  through  0.60  millimeters  (0.024 
inches);  and  (3)  a  coating  that  is  from 
0.003  millimeters  (0.00012  inches) 
through  0.005  millimeters  (0.000196 
inches)  in  thickness  and  that  is 
comprised  of  either  two  evenly  applied 
layers,  the  first  layer  consisting  of  99% 
zinc,  0.5%  cobah,  and  0.5% 
molybdenum,  followed  by  a  layer 
consisting  of  chromate,  or  three  evenly 
applied  layers,  the  first  layer  consisting 
of  99%  zinc,  0.5%  cobalt,  and  0.5% 
molybdenum  followed  by  a  layer 
consisting  of  chromate,  and  finally  a 
layer  consisting  of  silicate.  Uchiyama,  a 
domestic  manufacturer  of  rubber  seals 
and  metal  inserts  for  ball  bearings,  is  an 
importer  of  the  products  in  question.  On 
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January  19, 1999,  Bethlehem  Steel 
Corporation  (Bethlehem),  Inland  Steel 
Industries,  Inc.  (Inland),  LTV  Steel 
Company  (LTV),  National  Steel 
Corporation  (National),  and  U.S.  Steel 
Group,  A  Unit  of  USX  Corporation  (U.S. 
Steel],  domestic  interested  parties  in 
this  case,  submitted  a  letter  indicating 
that  they  have  no  objection  to  the 
initiation  of  this  changed  circumstances 
review  and  no  interest  in  maintaining 
the  antidimiping  duty  order  on 
corrosion-resistant  carbon  steel  flat 
products  from  Japan  with  respect  to 
products  having  the  dimensions 
indicated  above.  Based  on  the  fact  that 
this  portion  of  this  order  is  no  longer  of 
interest  to  domestic  parties,  we  intend 
to  partially  revoke  this  order. 

Initiation  of  Changed  Circumstances 
Antidumping  Duty  Review,  and  Intent 
To  Revoke  Order  in  Part 

Pursuant  to  sections  751(d)(1)  and 
782(h)(2)  of  the  Act,  the  Department 
may  partially  revoke  an  antidumping  or 
countervailing  duty  order  based  on  a 
review  under  section  751(b)  of  the  Act 
(i.e.,  a  changed  circiunstances  review). 
Section  751(b)(1)  of  the  Act  requires  a 
changed  cinnimstances  review  to  be 
conducted  upon  receipt  of  a  request 
which  shows  changed  ciraunstances 
sufficient  to  warrant  a  review.  Section 
351.222(g)  of  the  Department's 
regulations  provides  that  the 
Department  will  conduct  a  changed 
circimistances  administrative  review 
under  19  CFR  351.216,  and  may  revoke 
an  order  (in  whole  or  in  part),  if  it 
determines  that  producers  accoimting 
for  substantially  all  of  the  production  of 
the  domestic  like  product  to  which  the 
order  (or  the  part  of  the  order  to  be 
revoked)  pertains  have  expressed  a  lack 
of  interest  in  the  relief  provided  by  the 
order,  in  whole  or  in  part.  In  addition, 
in  the  event  that  the  Department 
concludes  that  expedited  action  is 
warranted,  19  CFR  351.221(c)(3)(ii) 
permits  the  Department  to  combine  the 
notices  of  initiation  and  preliminary 
results. 

Therefore,  in  accordance  with 
sections  751(d)(1)  and  782(h)(2)  of  the 
Act,  and  19  CFR  351.216  and 
351.222(g),  based  on  affirmative 
statements  of  no  interest  by  Bethlehem, 
Inland,  LTV,  National,  and  U.S.  Steel  in 
continuing  the  order  with  respect  to 
corrosion-resistant  carbon  steel  flat 
products  with  (1)  widths  ranging  from 
10  millimeters  (0.394  inches)  through 
100  milUmeters  (3.94  inches);  (2) 
thicknesses,  including  coatings,  ranging 
from  0.11  millimeters  (0.004  inches) 
through  0.60  millimeters  (0.024  inches); 
and  (3)  a  coating  that  is  from  0.003 
millimeters  (0.00012  inches)  through 


0.005  millimeters  (0.000196  inches)  in 
thickness  and  that  is  comprised  of  either 
two  evenly  applied  layers,  the  first  layer 
consisting  of  99%  zinc,  0.5%  cobalt, 
and  0.5%  molybdenum,  followed  by  a 
layer  consisting  of  chromate,  or  three 
evenly  applied  layers,  the  first  layer 
consisting  of  99%  zinc,  0.5%  cobalt, 
and  0.5%  molybdenum  followed  by  a 
layer  consisting  of  chromate,  and  finally 
a  layer  consisting  of  silicate,  we  are 
initiating  this  changed  circumstances 
review.  Furthermore,  we  determine  that 
expedited  action  is  warranted,  and  we 
preliminarily  determine  that  the 
continued  relief  provided  by  the  order 
with  respect  to  corrosion-resistant 
carbon  steel  flat  products  within  the 
width  and  thickness  range  mentioned 
above  is  no  longer  of  interest  to 
domestic  interested  parties.  Because  we 
have  concluded  that  expedited  action  is 
warranted,  we  are  combining  these 
notices  of  initiation  and  preliminary 
results.  Therefore,  we  are  hereby 
notifying  the  pubhc  of  our  intent  to 
revoke  in  part  the  antidimiping  duty 
order  with  respect  to  imports  of 
corrosion-resistant  carbon  steel  flat 
products  of  the  above-mentioned  width, 
thickness,  coating  range,  and  coating 
composition  from  Japan. 

If  final  revocation  in  part  occurs,  we 
intend  to  instruct  the  U.S.  Customs 
Service  (Customs)  to  liquidate  without 
regard  to  antidiunping  duties,  and  to 
refund  any  estimated  antidiunping 
duties  collected  for  all  entries  of 
corrosion-resistant  carbon  steel  flat 
products,  with  the  dimensions  indicated 
above,  made  on  or  after  the  date  of 
publication  in  the  Federal  Register  of 
the  final  results  of  this  review  in 
accordance  with  19  CFR  351.222.  We 
will  also  instruct  Customs  to  pay 
interest  on  such  refunds  in  accordance 
with  section  778  of  the  Act.  The  current 
requirement  for  a  cash  deposit  of 
estimated  antidumping  duties  on 
corrosion-resistant  carbon  steel  flat 
products,  with  the  dimensions  indicated 
above,  will  continue  unless  and  until 
we  pubhsh  a  final  determination  to 
revoke  in  part. 

Public  Comment 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  vnth 
the  argument  (1)  a  statement  of  the 
issue,  and  (2)  a  brief  summary  of  the 
argument.  Parties  to  the  proceedings 
may  request  disclosure  within  5  days  of 
the  date  of  publication  of  this  notice  and 
any  interested  party  may  request  a 
hearing  within  10  days  of  publication. 
Any  hearing,  if  requested,  will  be  held 
no  later  than  28  days  after  the  date  of 


publication  of  this  notice,  or  the  first 
workday  thereafter.  Case  briefs  may  be 
submitted  by  interested  parties  not  later 
than  14  days  after  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs  and  rebuttals  to  written 
comments.  Umited  to  the  issues  raised 
in  those  comments,  may  be  filed  not 
later  than  21  days  after  the  date  of 
publication  of  this  notice.  All  written 
comments  shall  be  submitted  in 
accordance  writh  19  CFR  351.303  and 
shall  be  served  on  all  interested  parties 
on  the  Department's  service  list  in 
accordance  with  19  CFR  351.303. 
Persons  interested  in  attending  the 
hearing  should  contact  the  Department 
for  the  date  and  time  of  the  hearing.  The 
Department  will  publish  the  final 
results  of  this  changed  circumstances 
review,  including  the  results  of  its 
analysis  of  issues  raised  in  any  written 
comments.  This  notice  is  in  accordance 
with  sections  751(b)(1)  of  the  Act  and  19 
CFR  351.216  and  351.222. 

Dated:  )anuitry  25.  1999. 
Richard  W.  Moreland, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-2456  Filed  2-1-99;  8:45  am] 
BUJJNQ  CODE  M10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-633-B15] 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Preliminary 
Negative  Critical  Circumstances 
Determination:  Elastic  Rubber  Tape 
from  India 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  2,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Thirumalai,  Craig  W.  Matney, 
or  Alysia  Wilson,  Office  1,  Group  I,  AD/ 
CVD  Enforcement,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  3099, 14th  Street  and 
Constitution  Avenue,  N.W., 
Washington.  DC.  20230:  telephone 
(202)  482-4087,  (202)  482-1778,  or 
(202)  482-0108,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendinents 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  othi  rwise  indicated,  all  citations 


5026 


Federal  Register/ Vol.  64,  No.  21 /Tuesday,  February  2,  1999 /Notices 


Department  of  Commerce's  ("the 
)  regulations  are  to  the 
CFR  part  351  (April  1, 
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Department's" 
regulations  at 
1998). 

Preliminary  D^ermination 

We  prelimin 
elastic  rubber 
being,  or  is 
United  States  a 
("LTFV"),  as 
the  Act.  The  estimated 
at  LTFV  are  sh(iwn 
of  Liquidation' 


t)  pe 
like  v 


ily  determine  that 
e  ("ERT")  from  India  is 
to  be,  sold  in  the 
less  than  fair  value 
p^vided  in  section  733  of 
margins  of  sales 
in  the  "Suspension 
section  of  this  notice. 


from  India,  63 
1998)  {"Notice 


Limited  ("GEL 
exporter  of  ERT 
its  responses  to 


Case  History 

Since  the  inii  iation  of  this 
investigation  on  September  8, 1998  (see 
Notice  of  Initio  ion  of  Antidumping 
Duty  Investigat  on:  Elastic  Rubber  Tape 
R  49546  (September  16, 
of  Initiation")),  the 
following  evenis  have  occurred: 

On  October  15. 1998,  the  International 
Trade  Commission  ("ITC")  published  its 
preliminary  del  ermination  that  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  being  materially 
injured,  or  threatened  with  material 
injury,  by  reason  of  imports  from  India 
of  the  subject  rr  erchandise  (63  FR 
55407). 

On  October  9l  1998,  the  Department 
issued  the  antic  umping  duty 
questionnaire  to  Garware  Elastomerics 
I,  the  only  producer/ 
in  India.  GEL  submitted 
Section  A  on  November 
6, 1998,  and  th^n  Sections  B  and  C  of 
the  questionnaire  on  November  23, 
1998.  Also  on  f^ovember  23,  1998,  the 
Department  requested  that  GEL  report 
the  value  and  vplume  of  its  imports  into 
the  United  States  during  the  period  of 
April  through  December  1998  in 
connection  with  the  petitioners' 
allegation  of  critical  circimistances.  GEL 
submitted  this  information  to  the 
Department  on  December  9, 1998,  and 
additional  export  data  on  December  29, 
1998. 

On  Decembe^  17,  1998.  the 
Department  issued  a  supplemental 
questionnaire  t<>  GEL.  GEL  submitted 
part  of  its  supplemental  response  on 
December  29, 1098,  and  the  remainder 
on  January  11,  1999. 

On  Decembei23,  1998,  the 
Department  received  a  timely  allegation 
by  Fulflex,  Inc. [Elastomer  Technologies 
Group,  Inc.,  an^  RM  Engineered 
Products,  Inc.,  referred  to  hereinafter  as 
"the  petitioner  ")  that  GEL  made  sales 
in  its  home  mai  ket  below  the  cost  of 
production.  On  the  basis  of  the 
information  coi  [tained  in  the 
petitioners'  allegation,  we  initiated  a 
sales-below-cos  t  investigation  (see 


Memorandimi  to  Susan  Kuhbach, 
January  26,  1999): 

Scope  of  the  Investigation 

For  purposes  of  this  investigation,  the 
product  covered  is  elastic  rubber  tape. 
Elastic  rubber  tape  is  defined  as 
vulcanized,  non-cellular  rubber  strips, 
of  either  natural  or  synthetic  rubber, 
0.006  inches  to  0.100  inches  (0.15  mm 
to  2.54  mm)  in  thickness  and  Va  inches 
to  IVs  inches  (3  mm  to  42  mm)  in  width. 
Such  product  is  generally  used  in  swim 
wear  and  underwear. 

The  merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at  subheading 
4008.21.00.  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 
description  of  the  merchandise  under 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
July  1,  1997,  through  June  30,  1998. 

Adverse  Facts  Available 

On  October  9, 1998,  the  Department 
issued  a  questionnaire  to  GEL 
requesting,  among  other  things,  the 
variable  cost-of-manufacture  data  and 
total  unit  cost  of  manufacture  for  the 
U.S.  and  home  market  sales.  GEL 
requested  an  extension  for  the  due  date 
of  the  questionnaire  response.  The 
Department  granted  the  extension. 
However,  GEL  did  not  supply  the 
variable  cost  data  and  total  unit  cost 
data  in  its  response  nor  did  it  indicate 
that  it  was  imable  to  compile  this 
information  within  the  deadline  or 
otherwise.  On  December  17,  1998,  the 
Department  issued  a  supplemental 
questionnaire  requesting  this  data  and 
additional  data.  GEL  requested  an 
extension  of  this  questiormaire 
deadline,  which  the  Department 
granted.  However,  GEL  did  not  submit 
the  variable  cost  data  and  total  unit  cost 
data  by  the  extended  deadline.  For  more 
information,  see  Memo  to  the  File, 
"Time  Extension  for  Supplemental 
Questionnaire  and  Variable  Cost  of 
Manufactiu^  Data,"  dated  January  4, 
1999  and  Memo  to  the  File  "Missing 
Variable  Cost  of  Manufacture  Data," 
dated  January  12,  1999. 

Because  GEL  failed  to  respond  to  our 
requests  for  the  variable  cost-of- 
manufacture  and  total  unit  cost  data  as 
requested  in  the  original  and 
supplemental  questionnaires,  we  are 
unable  to  calculate  a  difference-in- 
merchandise  adjustment  to  use  in  our 
price-to-price  comparison  when  there 
are  no  sales  of  identical  products  in  the 
home  market  to  compare  to  U.S.  sales. 


Accordingly,  we  must  resort  to  facts 
available  for  this  information.  Section 
776(a)  of  the  Act  states  that  (a)  in 
general,  if  an  interested  party  or  any 
other  person,  fails  to  provide 
information  by  the  deadlines  for 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782, 
the  Department  shall,  subject  to  782(d), 
use  the  facts  otherwise  available  in 
reaching  the  applicable  determination 
under  this  title.  Because  GEL  failed  to 
provide  the  necessary  variable  cost-of- 
manufactiue  data,  under  section 
776(a)(2)(B)  of  the  Act,  the  Department 
is  required  to  apply,  subject  to  sections 
782(c)(1),  (d)  and  (e),  the  facts  otherwise 
available. 

Section  782(c)(1)  of  the  Act  provides 
that,  if  an  interested  party,  promptly 
after  receiving  a  request  from  the 
Department  for  information,  notifies  the 
Depeulment  that  it  is  unable  to  submit 
the  information  in  the  requested  form 
and  manner  and  submits  a  full 
explanation  and  suggested  alternative 
forms  in  which  such  party  is  able  to 
submit  the  information,  the  Department 
shall  consider  the  ability  of  the 
interested  party  to  submit  the 
information  in  the  requested  form  and 
manner,  and  it  may  modify  such 
requirements  to  the  extent  necessary  to 
avoid  imposing  an  unreasonable  burden 
on  that  party.  In  the  instant  proceeding, 
GEL  did  not  indicate  that  it  could  not 
submit  the  variable  and  total  cost-of- 
manufacture  data  in  the  form  or  manner 
requested. 

Nevertheless,  in  accordance  with 
section  782(d)  of  the  Act,  we  again 
asked  GEL  to  provide  this  information 
in  our  December  17,  1998,  supplemental 
questionnaire.  GEL  did  not  provide  the 
requested  data  in  its  response  to  the 
supplemental  questionnaire,  even 
though  we  granted  an  extension  of  the 
due  date  for  the  response.  We  notified 
the  respondent  that  its  request  to  extend 
further  the  due  date  for  this  material  to 
January  29, 1999,  was  unacceptable 
because  this  information  was  necessary 
to  perform  calculations  for  a 
preliminary  determination  due  three 
days  prior  to  GEL's  proposed  date.  For 
more  information,  see  Memo  to  the  File, 
"Time  Extension  for  Supplemental 
Questionnaire  and  Variable  Cost  of 
Manufacture  Data,"  dated  January  4, 
1999.  Thus,  in  accordance  with  section 
782(d)  of  the  Act,  we  provided  GEL  an 
opportunity  to  remedy  or  explain  its 
deficiencies. 

Finally,  section  782(e)  of  the  Act 
provides  that  the  Department,  when 
reaching  its  determination,  shall  not 
decline  to  consider  information 
provided  by  the  respondent  that  is 
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already  on  the  record.  Accordingly,  the 
Department  used  the  information  GEL 
submitted  to  calculate  the  preliminary 
dumping  margin  on  sales  with  identical 
matches  and  has  applied  facts  available 
only  to  U.S.  sales  with  non-identical 
matches. 

Therefore,  in  accordance  with  section 
776(a)  of  the  Act,  the  use  of  facts 
available  for  GEL's  variable  cost-of- 
manufacture  and  total  imit  cost  data  is 
required  in  this  case.  In  selecting  the 
facts  available,  section  776(b)  of  the  Act 
authorizes  the  Department  to  use  an 
adverse  inference  if  the  Department 
finds  that  an  interested  party  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  requests  for 
information.  See  also,  Statement  of 
Administrative  Action  accompanying 
the  URAA,  H.  Rep.  No.  103-316 
("SAA"),  at  870. 

GEL  did  not  provide  the  information 
as  requested  in  our  questionnaires, 
despite  various  extensions  of  the 
deadlines  for  the  submission  of  this 
information.  Therefore,  we  have 
determined  that  GEL  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  our  request  for 
information.  In  its  response  to  our  first 
request  for  this  information,  GEL 
indicated  that  it  was  not  providing  the 
variable  and  total  cost  information  as 
requested.  GEL's  offer  to  submit  this 
information  in  response  to  the  possible 
initiation  of  a  cost-of-production 
("COP")  investigation  does  not  excuse 
its  failure  to  provide  the  data  in  the  time 
and  maimer  requested.  This  information 
was  needed  to  perform  calculations  for 
the  preliminary  determination.  The  cost 
allegation  was  not  made  until  December 
14, 1998,  and  the  Department  did  not 
initiate  a  cost  investigation  until  January 
26,  1999.  Therefore,  at  the  time  GEL 
completed  its  original  response  to  the 
Department,  it  was  unaware  that  a  COP 
questionnaire  would  be  issued.  We  find 
that  GEL  did  not  cooperate  to  the  best 
of  its  ability  and.  therefore,  pursuant  to 
section  776(b)  of  the  Act.  we  have  used 
an  adverse  inference  when  selecting 
from  among  the  facts  otherwise 
available.  As  adverse  facts  available,  we 
are  assigning  a  dumping  margin  of  66.51 
percent,  derived  from  the  petition,  for 
those  U.S.  sales  which  did  not  have 
identical  matches  in  the  home  market. 
See,  the  Notice  of  Initiation. 

Section  776(c)  of  the  Act  directs  that, 
when  the  Department  reUes  on 
secondary  information  (such  as  the 
petition)  in  using  the  facts  otherwise 
available,  it  must,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  reasonably  at 
its  disposal.  When  analyzing  the 
petition  prior  to  the  initiation  of  this 


investigation,  we  reviewed  all  of  the 
data  upon  which  the  petitioners  relied 
in  calculating  the  estimated  dumping 
margins,  and  we  adjusted  those 
calculations  where  necessary.  See 
Initiation  Checklist  dated  September  8, 

1998.  The  estimated  dumping  margin  of 
66.51  percent  was  based  on  the  bluest 
price-to-price  margin  contained  in  the 
petition,  as  adjusted  by  the  Department. 
For  purposes  of  this  preliminary 
determination,  we  have  corroborated 
that  estimated  margin.  See,  Notice  of 
Initiation  and  Memorandum  from  Team 
to  Susan  Kuhbach,  dated  January  26, 

1999.  for  a  detailed  explanation  of 
corroboration  of  the  information  in  the 
petition. 

Date  of  Sale 

In  their  December  9. 1998  submission, 
the  petitioners  objected  to  GEL's  use  of 
date  of  invoice  as  the  date  of  sale.  The 
petitioners  argued  that,  given  the  fact 
that  GEL  begins  production  of  subject 
merchandise  pursuant  to  a  piut:hase 
order,  the  purchase-order  date  is  the 
date  when  the  material  terms  of  sale  are 
set  and.  thus,  the  appropriate  date  to  use 
as  the  date  of  sale.  They  further  argue 
that  the  Department's  (lumping  margin 
calculation  would  be  distorted  by  using 
GEL's  reported  date  of  sale  due  to  the 
significant  fluctuations  in  the  exchange 
rate  during  the  POL 

After  a  review  of  the  petitioners' 
comments  and  the  method  by  which 
GEL  made  sales  in  both  the  home 
market  and  U.S.  market,  we 
preliminarily  determine  that  the  date  of 
invoice  is  the  appropriate  date  of  sale  in 
this  investigation. 

Section  351.401(1)  of  our  regulations 
states  that,  in  identifying  the  date  of 
sale. 

[tjhe  Secretary  normally  will  use  ^he  date  of 
invoice,  as  recorded  in  the  exporter  or 
producer's  records  kept  in  the  ordinary 
course  of  business.  However,  the  Secretary 
may  use  a  date  other  than  the  date  of  invoice 
if  the  Secretary  is  satisfied  that  a  different 
date  better  reflects  the  date  on  which  the 
exporter  or  producer  establishes  the  material 
teimsof  sale. 

According  to  GEL's  response,  product 
mix,  product  specifications,  destination, 
and  the  quantity  of  a  customer's  original 
order  can  change  imtil  the  date  of 
shipment,  which  is  the  same  as  the 
company's  date  of  invoice. 
Additionally,  GEL  indicated  that  the 
order  can  be  canceled  as  late  as  the  date 
of  shipment  or  invoice  date. 
Consequently,  we  have  used  the  invoice 
date  as  the  date  of  sale  for  GEL  for 
purposes  of  this  preliminary 
determination. 

We  intend  to  verify  GEL's  claims 
concerning  changes  between  the  date  of 


shipment  and  the  date  of  invoice.  Based 
upon  the  outcome  of  our  verification, 
we  will  determine  whether  it  is 
appropriate  to  continue  to  use  the  date 
of  invoice  as  the  date  of  sale.  We  will 
consider  whether,  in  fact,  there  were 
any  changes  to  the  material  terms 
between  the  original  order  and  the  date 
of  invoice.  See,  e.g..  Notice  of  Final 
Results  of  Antidumping  Duty 
Administrative  Review:  Canned 
Pineapple  Fruit  from  Thailand,  63  FR 
7392  at  7394-7395  (February  13.  1998). 

Critical  Circumstances 

The  petitioners  alleged  in  the  petition 
that  critical  circumstances  exist  with 
respect  to  imports  of  ERT  from  India.  In 
accordance  with  19  CFR 
351.206(c)(2)(i),  since  this  allegation 
was  filed  at  least  20  days  prior  to  our 
preliminary  determination,  we  must 
issue  our  preliminary  critical 
circumstances  determination  not  later 
than  the  preliminary  determination. 

Section  733(e)(1)  of  the  Act  provides 
that,  if  a  petitioner  alleges  critical 
circvunstances,  the  Department  will 
determine  whether  there  is  a  reasonable 
basis  to  beUeve  or  suspect  that  (A)(i) 
there  is  a  history  of  dumping  and 
material  injxiry  by  reason  of  dimiped 
imports  in  the  United  States  or 
elsewhere  of  the  subject  merchandise,  or 
(ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  that  there  was  likely  to  be  material 
injiU7  by  reason  of  such  sales,  and  (B) 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period. 

Witn  respect  to  the  second  criterion, 
whether  imports  of  ERT  have  been 
massive  over  a  relatively  short  period, 
GEL  submitted  its  U.S.  sales  import  data 
for  subject  merchandise  for  an  eight- 
month  period  beginning  with  April 
1998  and  ending  with  November  1998. 
Section  351.206(h)  states  that,  unless 
the  imports  during  a  "relatively  short 
period"  have  increased  by  at  least  15 
percent  over  the  imports  during  a  period 
immediately  preceding  the  filing  of  the 
petition,  the  Secretary  will  not  consider 
the  imports  massive.  Furthermore,  the 
Secretary  will  normally  consider  a 
"relatively  short  period"  the  period 
beginning  on  the  date  the  proceeding 
begins  and  ending  at  least  three  months 
later.  We  compared  GEL's  exports  in  the 
three-month  period  September  through 
November  1998  (post-petition  period)  to 
its  exports  in  the  three  months  prior  to 
the  fiUng  of  the  petition,  June  through 
A:jgust  1998.  This  comparison  indicates 
th?.t  there  was  a  decrease  in  GEL's 
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exports  to  the  L  nited  States  in  the  post- 
petition  period. 

Based  on  the; «  facts,  we  determine 
that  the  second  criterion  for  finding  that 
critical  circumstances  exist  is  not 
satisfied.  Therefore,  we  preliminarily 
determine  that  critical  circumstances  do 
not  exist  with  r*spect  to  exports  of  ERT 
from  India  by  GEL.  As  a  result,  we  have 
not  analyzed  in  brmation  pertaining  to 
the  first  criterion.  We  will  make  a  final 
determination  c  onceming  critical 
circumstances  when  we  make  our  final 
determination  i:  i  this  investigation. 

Affiliation 

For  the  purposes  of  this  preliminary 
determination,  the  Department  finds 
that  GEL  and  Elastomer  Inc.  (EI),  a  U.S. 
reseller  of  subject  merchandise,  are 
affiliated  partiei.  Section  771  (33)(G)  of 
the  Act  states  tl^t  "{a}ny  person  who 
controls  any  other  person  *  *  *"is 
affiliated  with  tjiat  person.  The  statute 
explains  furtheij  that  "a  person  shall  be 
considered  to  cc^ntrol  another  person  if 
the  person  is  legally  or  operationally  in 
a  position  to  exercise  restraint  or 
direction  over  tke  other  person."  In 
determining  control,  the  Department 
considers  the  following  factors,  among 
others:  debt  financing:  franchise  or  joint 
venture  agreements;  corporate  or  family 
groupings;  clos^  suppHer  relationship  in 
which  the  supplier  or  buyer  becomes 
rehant  upon  thej  other.  However,  control 
will  not  exist  on  the  basis  of  these 
factors  unless  the  relationship  has  the 
potential  to  affect  decisions  concerning 
the  production,  pricing,  or  cost  of  the 
subject  merchai^dise  or  foreign  like 
product.  See  IQjCFR  351.102(b). 

In  the  instant  proceeding,  information 
on  the  record  indicates  that  GEL's 
relationship  with  EI  has  the  potential  to 
affect  decisions  p-egarding  the  pricing  of 
subject  merchandise.  Additionally,  die 
nature  of  the  relationship  calls  into 
question  whether  EI  has  a  distinct 
operating  personality  outside  its 
relationship  with  GEL.  Specific 
information  supporting  our  conclusion 
cannot  be  addressed  in  the  notice  due 
to  its  proprietary  nature.  For  more 
information,  seq  Memorandum  to 
Richard  W.  Morfeland  From  Case  Team 
"Affiliation  of  CffiL  and  Elastomer," 
dated  January  20, 1999. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  ERT 
from  India  to  this  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  ejfport  price  ("EP")  or  the 
constructed  expbrt  price  ("CEP")  to  the 
normal  value  ("NV"),  as  described 
below  in  the  "E;cport  Price," 
"Constructed  E>port  Price,"  and 
'Normal  Value'  sections  of  this  notice 


where  the  products  were  identical.  In 
accordance  with  section 
777 A(d)(l)(A)(i)  of  the  Act,  we 
calculated  weighted-average  EPs  and 
CEPs  for  comparison  to  weighted- 
average  NVs.  Where  there  were  no  home 
market  sales  of  merchandise  identical  to 
the  merchandise  being  sold  in  the 
United  States,  we  applied  the  66.51 
percent  rate  described  above  in  the 
"Adverse  Facts  Available"  section  of 
this  notice. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
comparison  market.  For  EP,  the  U.S. 
LOT  is  also  the  level  of  the  starting- 
price  sale,  which  is  usually  from 
exporter  to  importer.  For  CEP,  it  is  the 
level  of  the  constructed  sale  fi^m  the 
exporter  to  the  importer. 

To  determine  wnether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison-market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  di^erences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  under 
section  773(a)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (November  19,  1997). 

We  reviewed  information  from  GEL 
regarding  the  marketing  stage  involved 
in  the  reported  home  market  and  U.S. 
sales,  including  a  description  of  the 
selling  activities  performed  by  the 
respondent  for  each  channel  of 
distribution.  Pursuant  to  section 
773(a)(l)(B)(i)  of  the  Act  and  the  SAA  at 
827.  in  identifying  LOTs  for  EP  and 
home  market  sales,  we  considered  the 
selling  functions  reflected  in  the  starting 
prices  before  any  adjustments.  For  CEP 
sales,  we  considered  only  the  selling 
activities  reflected  in  the  price  afler  the 
deduction  of  expenses  and  profit  imder 


section  772(d)  of  the  Act.  We  expect 
that,  if  claimed  LOTs  are  the  same,  the 
functions  and  activities  of  the  seller 
should  be  similar.  Conversely,  if  a  party 
claims  that  LOTs  are  different  for 
different  groups  of  sales,  the  functions 
and  activities  of  the  seller  should  be 
dissimilar. 

Based  on  an  analysis  of  the  selling 
functions,  class  of  customers,  and  level 
of  selling  expenses  for  GEL's  EP  and 
CEP  sales,  we  found  that  sales  were 
made  at  a  single  stage  in  the  marketing 
process  in  both  the  home  market  and 
the  United  States.  However,  we  found 
that  the  stage  of  the  marketing  process 
in  the  home  market  and  that  in  the 
United  States  were  substantially 
dissimilar.  In  particular,  we  found 
GEL's  home  market  sales  involved 
greater  selUng  activities  than  its  U.S. 
sales.  Some  of  the  activities  that  GEL 
performs  for  its  home  market  sales  in 
excess  of  those  its  performs  for  U.S. 
sales  include  calling  on  new  customers, 
making  site  visits  to  existing  clients  and 
the  provision  of  post-sale  services.  We 
also  note  that  GEL  sells  to  end-users  in 
the  home  market  while  its  U.S.  EP 
customers  and  its  U.S.  importer  for  its 
CEP  sales  are  all  resellers.  Therefore,  we 
have  preliminarily  found  that  sales  in 
both  markets  are  at  different  LOTs. 

While  we  have  found  GEL's  home 
market  and  U.S.  sales  to  be  at  difTerent 
levels  of  trade,  there  is  no  information 
on  the  record  of  this  investigation  to 
provide  an  appropriate  basis  for 
determining  a  LOT  adjustment.  In 
addition,  as  described  above,  we  have 
preliminarily  found  the  LOT  in  the 
home  market  to  be  more  remote  than 
that  in  the  United  States.  Based  on  the 
foregoing,  we  are  granting  GEL  a  CEP 
offset  pursuant  to  section  773(a)(7)(B)  of 
the  Act. 

United  States  Price 

GEL  claimed  an  upward  adjustment  to 
its  U.S.  price  for  a  "duty  drawback" 
program.  As  stated  in  Certain  Welded 
CaAon  Standard  Steel  Pipes  and  Tubes 
from  India  (62  FR  47632  at  47635), 
September  10,  1997,  we  determine 
whether  an  adjustment  to  U.S.  price  for 
a  respondent's  claimed  duty  drawback 
is  appropriate  when  the  respondent 
meets  both  parts  of  our  two-part  test. 
There  must  be  (1)  a  sufficient  link 
between  the  import  duty  and  the  rebate, 
and  (2)  a  sufficient  amoimt  of  raw 
materials  imported  and  used  in  the 
production  of  the  final  exported 
product.  Because  GEL  has  not  provided 
adequate  information  to  meet  either  part 
of  the  test,  we  have  not  made  an 
adjustment  to  EP  or  CEP.  We  will  issue 
a  supplemental  questionnaire  seeking 
additional  documentation  regarding 
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whether  GEL's  use  of  this  program 
meets  our  two-part  test,  and  we  will 
revisit  this  issue  for  our  final 
determination. 

Export  Price 

For  GEL's  sales  not  made  through  its 
affiliate,  we  used  EP  methodology,  in 
accordance  with  section  772(a)  of  the 
Act,  because  the  subject  merchandise 
was  sold  directly  to  the  first  unaffiliated 
purchaser  in  the  United  States  prior  to 
importation  and  because  CEP 
methodology  was  not  otherwise 
indicated.  We  based  EP  on  the  packed 
prices  to  the  unaffiliated  purchaser  in 
the  United  States.  In  accordance  with 
section  772(c)(2)(A)  of  the  Act,  we  made 
deductions,  where  appropriate,  fitim  the 
starting  price  for  foreign  inland  freight, 
international  freight,  marine  insurance, 
U.S.  customs  duty,  and  brokerage  and 
handling.  We  also  made  a  deduction, 
where  appropriate,  for  rebates. 

Constructed  Export  Price 

For  GEL'S  sales  through  its  U.S. 
affiliate,  we  used  CEP  methodology,  in 
accordance  with  section  772(b)  of  the 
Act,  because  the  first  sale  of  subject 
merchandise  to  an  unaffiliated 
purchaser  was  made  by  GEL's  affiliate 
in  the  United  States.  We  based  CEP  on 
the  packed,  delivered  prices  to 
unaffiliated  purchasers  in  the  United 
States.  Where  appropriate,  we  made 
deductions  for  discounts.  We  also  made 
deductions  for  the  following  movement 
expenses,  where  appropriate,  in 
accordance  with  section  772(c)(2)(A)  of 
the  Act:  foreign  inland  freight,  brokerage 
and  handling,  international  freight, 
marine  insiu-ance,  U.S.  customs  duties, 
U.S.  inland  freight,  and  U.S.  warehouse 
expenses.  In  accordance  with  section 
772(d)(1)  of  the  Act,  we  deducted 
selling  expenses  associated  with 
economic  activities  occurring  in  the 
United  States,  including  direct  selling 
expenses,  inventory  carrying  costs,  and 
other  indirect  selling  expenses.  Section 
772(d)(3)  of  the  Act  directs  the 
Department  to  deduct  profit  allocated  to 
the  CEP  sale.  However,  we  note  that 
GEL  did  not  make  a  profit  during  the 
POI.  Therefore,  no  profit  was  deducted. 

Home  Market  Viability 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV,  we  compared  GEL's 
volume  of  home  market  sales  of  the 
foreign  like  product  to  the  volimie  of 
U.S.  sales  of  the  subject  merchandise. 
As  respondent's  aggregate  volume  of 
home  market  sales  of  the  foreign  like 
product  exceeded  five  percent  of  its 
aggregate  volume  of  U.S.  sales  for  the 


subject  merchandise,  we  have 
determined  that  the  home  market  is 
viable  for  GEL,  in  accordance  with 
section  773(a)(1)(C)  of  the  Act. 

Normal  Value 

We  based  NV  on  packed,  delivered 
prices  to  unaffiliated  customers  in  the 
home  market.  We  made  deductions, 
where  appropriate,  from  the  starting 
price  for  inland  freight,  inland  . 
insurance,  pursuant  to  section 
773(a)(6)(B)  of  the  Act. 

We  also  made  deductions,  where 
appropriate,  for  discounts.  We  made 
adjustments  for  differences  in 
circumstances  of  sale  ("COS")  in 
accordance  with  section  773(a)(6)(iii)  of 
the  Act  and  19  CFR  351.410.  For 
comparisons  to  EP,  we  made  COS 
adjustments  by  deducting  direct  selling 
expenses  incurred  on  home  market  sales 
and  adding  U.S.  direct  selling  expenses. 
For  comparisons  to  CEP,  we  made  COS 
adjustments  by  deducting  direct  selling 
expenses  incurred  on  home  market 
sales.  Since  GEL  had  no  U.S.  direct 
selling  expenses  other  than  those  we 
deducted  from  the  starting  price  in 
calculating  CEP  pursuant  to  section 
772(d)  of  the  Act,  we  made  no  additions 
to  NV  in  making  COS  adjustments.  We 
also  made  adjustments,  where 
applicable,  to  offset  commissions  in  CEP 
calculations  in  accordance  with  19  CFR 
351.410(e).  Where  commissions  were 
paid  on  sales  of  a  particular  U.S. 
product  but  not  on  the  home  market 
comparison  product,  we  made  our 
adjustments  by  subtracting  commissions 
from  U.S.  price  and  then  deducting  from 
NV  the  lesser  of  the  amount  of 
commissions  paid  on  the  U.S.  product 
or  the  amount  of  indirect  selling 
expenses  incurred  on  home  market  sales 
of  the  comparison  product,  including 
inventory  carrying  costs.  Conversely, 
where  commissions  were  paid  on  sales 
of  the  home  market  comparison  product 
but  not  on  the  U.S.  product,  we 
subtracted  commissions  from  NV  and 
then  deducted  from  U.S.  price  the 
amount  of  indirect  selling  expenses, 
including  inventory  carrying  costs.  In 
addition,  pursuant  to  sections  773(a)(6) 
(A)  and  (B)  of  the  Act,  we  deducted 
home  market  packing  costs  and  added 
U.S.  packing  costs. 

Cost  of  Production 

Based  on  a  timely  allegation  by  the 
petitioners  on  December  23, 1998,  we 
initiated  an  investigation  of  sales  below 
COP  with  respect  to  GEL's  home  market 
sales  pursuant  to  section  773(b)  of  the 
Act  (see  January  26, 1999,  Memorandum 
to  Susan  Kuhbach  from  Team).  As  a 
result  of  the  Department's  COP 
investigation,  the  Department  requested 


that  GEL  answer  Section  D  of  the 
original  questionnaire  concerning  the 
COP  of  merchandise  sold  in  the  home 
market.  Due  to  the  timing  of  the 
initiation  of  our  COP  investigation,  we 
are  unable  to  include  a  COP  analysis  in 
this  preliminary  determination. 
However,  we  intend  to  issue  a  COP 
analysis  memorandum  for  GEL  prior  to 
verification  and  we  will  conduct  a  cost 
verification. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  eff^ect  on  the  dates  of  the  U.S.  sales 
as  certified  by  the  Federal  Reserve  Bank, 
in  accordance  with  section  773(A)  of  the 
Act. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  all  information  relied 
upon  in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consimiption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  will  instruct  the  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  NV 
exceeds  the  export  or  constructed  export 
price.  We  preliminarily  determine  that 
the  weighted-average  margin  for  GEL  is 
62.01  percent.  Because  we  only 
investigated  one  producer/exporter, 
GEL's  rate  will  also  serve  as  the  "all 
others"  rate.  The  suspension-of- 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threatening 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

Case  briefs  or  other  written  comments 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  March  5, 
1999,  and  rebuttal  briefs  no  later  than 
March  10, 1999.  A  list  of  authorities 
used  and  an  executive  summary  of 
issues  should  accompany  any  briefs 
submit led  to  the  Department.  Such 
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summary  sh  )uld  be  limited  to  five  pages 
total,  includ  ng  footnotes.  In  accordance 
with  section  774  of  the  Act,  we  will 
hold  a  publif:  hearing,  if  requested,  to 
afford  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  b  iefs.  Tentatively,  the 
hearing  will  be  held  on  March  15, 1999, 
time  and  room  to  be  determined,  at  the 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  DC.  20230.  Parties  should 
confirm  by  tidephone  the  time,  date,  and 
place  of  the  learing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  ni  ust  submit  a  written 
request  to  th  b  Assistant  Secretary  for 
Import  Adm  nistration,  U.S.  Department 
of  Commero  (,  Room  1870,  within  30 
days  of  the  j  ublication  of  this  notice. 
Requests  sh<  luld  contain  the  following 
information;  (1)  the  party's  name, 
address,  anq  telephone  number;  (2)  the 
number  of  participants;  and  (3)  a  list  of 
the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  no  later  than  April 
12. 1999. 

This  deter  tnination  is  issued  and 
published  in  accordance  with  sections 
733(d)  and  7  77(i)(l)  of  the  Act. 

Dated:  January  26, 1999. 
Richard  W.  \^oreluid. 
Acting  Assistant  Secretary  for  Import 
Administratis. 

IFR  Doc.  99-3455  Filed  2-1-99;  8:45  am] 
BH.UNO  CODE  3|10-OS-P 


DEPARTM 
Intematio 


HBTT 
nilTi 


OF  COMMERCE 
Trade  Administration 


[A-680-807] 


Polyettiylenie  Terephthaiate  Film, 
Sheet,  and  Strip  From  the  Republic  of 
Korea;  Initiation  of  New  Shipper 
Antidumping  Duty  Administrative 
Review       | 

AGENCY:  Import  Administration. 
Intemationall  Trade  Administration. 
Department  jof  Commerce. 
ACTION:  Notice  of  initiation  of  new 
shipper  antipumping  duty 

administrative  review. 

1 

summary:  Tiie  Department  of  Commerce 
has  received  a  request  for  a  new  shipper 
review  of  the  antidumping  duty  order 
on  polyethy  lene  terephthaiate,  film, 
sheet,and  strip  (PET  film)  from  the 
Republic  of  Korea  issued  on  June  5, 
1991.  In  accordance  with  our 
regulations,  we  are  initiating  a  new 


shipper  review  covering  Hyosung 
Corporation  (Hyosung). 
EFFECTIVE  DATE:  February  2, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  ].  Heaney  or  John  Kugelman. 
AD/CVD  Enforcement  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230, 
telephone:  (202)  482-4475  or  0649, 
respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act),  are  references 
to  the  provisions  effective  January  1, 
1995,  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Round  Agreements  Act.  In 
addition,  unless  otherwise  indicated,  all 
references  to  the  Department's 
regulations  are  to  19  CFR  part  351  (62 
PR  27295,  May  19,  1997). 

Background 

The  Department  received  a  timely 
request,  in  accordance  with  section 
751  (a)(2)(B)  of  the  Tariff  Act  and  19  CFR 
351.214(b)  of  the  Department's 
regulations,  for  a  new  shipper  review  of 
the  antidumping  duty  order  on  PET  film 
Korea,  which  has  a  June  anniversary 
date.  (See  Antidumping  Duty  Order  and 
Amendment  to  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Polyethylene  Terephthaiate  Fihn,  Sheet, 
and  Strip  From  the  Republic  of  Korea; 
56  FR  25669  (June  5, 1991).) 

Initiation  of  Review 

Pursusant  to  the  Department's 
regulations  at  19  CFR  351.214(b), 
Hyosung  certified  in  its  December  30, 
1998  submission  that  it  did  not  export 
merchandise  to  the  United  States  during 
the  period  of  the  investigation  (POI) 
(November  1,  1989  through  April  30, 
1990),  and  that  it  was  not  affiliated  with 
any  exporter  or  producer  of  the  subject 
merchandise  to  the  United  States  during 
the  POI.  Hyosung  submitted 
documentation  establishing  the  date  on 
which  the  merchandise  was  first  entered 
for  consumption  in  the  United  States, 
the  volume  of  the  shipments  to  the 
United  States,  and  the  date  of  the  first 
sale  to  an  unaffiliated  purchaser  in  the 
United  States. 

In  accordance  with  section 
751(a)(2)(B)  of  the  Tariff  Act  and  section 
351.214(d)  of  the  Department's 
regulations,  we  are  initiating  a  new 
shipper  review  of  Hyosung  for  the 
antidumping  duty  order  on  PET  film 
from  the  Republic  of  Korea.  This 


reviews  covers  the  period  July  1, 1998 
through  December  31, 1998.  We  intend 
to  issue  the  final  results  of  the  review 
no  later  than  270  days  from  the  date  of 
publication  of  this  notice. 

We  will  instruct  the  Customs  Service 
to  allow,  at  the  option  of  the  importer, 
the  posting,  imtil  completion  of  the 
review,  of  a  bond  or  security  in  lieu  of 
a  cash  deposit  for  each  entry  of  the 
merchandise  exported  by  Hyosung,  in 
accordance  with  19  CFR  351.214(e). 

Interested  parties  may  submit 
applications  for  disclosure  under 
administrative  protective  order  in 
accordance  with  19  CFR  353.305(b). 

This  initiation  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  (19  U.S.C.  1675(a))  and 
section  351.214  of  the  Department's 
regulations  (19  CFR  351.214). 

Dated:  January  27, 1999. 
Roland  L.  MacDonald. 

Acting  Deputy  Assistant  Secretary  for  AD/ 

CVD  Enforcement  277. 

[FR  Doc.  99-2457  Filed  2-1-99;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

p.D.  012S99q 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  applications  for 
scientific  research  permits  (1193, 1197. 
1198)  and  modifications  to  scientific 
research  permits  (1058, 1130) 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement:  NMFS 
has  received  permit  applications  from: 
Fish  Passage  Center  in  Portland,  OR 
(FPC)  (1193),  Mr.  John  Crutchfield,  of 
Harris  Energy  &  Environmental  Center 
of  Carolina  Power  and  Light  Company 
(HEEC-CPL)  (1197).  and  J.  Alan  Huff. 
Florida  Department  of  Environmental 
Protection  (FDEP)  (1198);  and  NMFS 
has  received  appHcations  for 
modifications  to  existing  permits  fi-om: 
U.S.  Fish  and  Wildlife  Service  in 
Ahsahka,  ID  (FWS)  (1058)  and  U.S. 
Geological  Survey  in  Cook,  WA  (USGS) 
(1130). 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  any  of  the 
applications  must  be  received  on  or 
before  March  4.  1999. 
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ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

For  permits  1197  and  1198:  Protected 
Resources  Division,  F/SE03,  9721 
Executive  Center  Dr.,  St.  Petersburg,  FL 
33702-2432  (813-570-5312). 

For  permits  1058,  1130,  and  1193: 
Protected  Resources  Division,  F/NW03, 
525  NE  Oregon  Street,  Suite  500, 
Portland,  OR  97^2-4169  (503-230- 
5400). 

All  documents  may  also  be  reviewed 
by  appointment  in  the  Office  of 
Protected  Resources,  F/PR3,  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910-3226  (301-713-1401). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
permit  1197:  Terri  Jordan,  Silver  Spring, 
MD  (301-713-1401). 

For  permit  1198:  Michelle  Rogers, 
Silver  Spring,  MD  (301-713-1401). 

For  permits  1058, 1130,  and  1193: 
Leslie  Schaeffer.  Portland,  OR  (503- 
230-5433). 
SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the  ESA, 
is  based  on  a  finding  that  such  permits/ 
modifications:  (1)  Are  applied  for  in 
good  faith;  (2)  would  not  operate  to  the 
disadvantage  of  the  listed  species  which 
are  the  subject  of  the  permits;  and  (3) 
are  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  parts  217-222  of  Title  50  CFR, 
the  NMFS  regulations  governing  listed 
species  permits. 

Species  Covered  in  This  Notice 

The  following  species  and 
populations  are  covered  in  this  notice: 
Green  turtle  [Chelonia  mydas), 
Hawksbill  turtle  [Eretmochelys 
imbricata),  Kemp's  ridley  turtle 
[Lepidochelys  kempii),  Leatherback 
turtle  (Dermochelys  coriacea), 
Loggerhead  tiutle  (Caretta  caretta), 
Shortnose  sturgeon  [Acipenser 
brevirostrum). 

Sockeye  salmon  [Oncorhynchus 
nerka):  Snake  River  (SnR). 

Chinook  salmon  [Oncorhynchus 
tshawytscha):  SnR  fall,  SnR  spring/ 
summer.  Upper  Columbia  River  (UCR) 
spring. 

Steelhead  trout  (Oncorhynchus 
mykiss):  SnR,  UCR,  Lower  Columbia 
River  (LCR) 

To  date,  a  listing  determination  for 
UCR  spring  chinook  salmon  under  the 
ESA  has  not  been  promulgated  by 
NMFS.  To  date,  protective  regulations 


for  threatened  SnR  and  threatened  LCR 
steelhead  under  section  4(d)of  the  ESA 
have  not  been  promulgated  by  NMFS. 
This  notice  of  receipt  of  applications 
requesting  takes  of  these  species  is 
issued  as  a  precaution  in  the  event  that 
NMFS  issues  an  UCR  spring  chinook 
salmon  listing  determination  and/or 
SnR  and  LCR  steelhead  protective 
regulations.  The  initiation  of  a  30-day 
public  comment  period  on  the 
applications,  including  their  proposed 
takes  of  UCR  spring  chinook  salmon 
and/or  SnR  and  LCR  steelhead,  does  not 
presuppose  a  listing  determination  or 
the  contents  of  the  eventual  protective 
regulations,  respectively. 

New  Applications  Received 

FPC  (1193)  requests  a  5-year  permit 
that  would  authorize  aimual  direct  takes 
of  juvenile,  endangered,  SnR  sockeye 
sahnon;  juvenile,  threatened,  SnR  fall 
chinook  salmon;  juvenile,  threatened, 
artificially  propagated  and  naturally 
produced,  SnR  spring/summer  chinook 
salmon;  juvenile,  threatened,  SnR 
steelhead;  juvenile,  endangered, 
artificially  propagated  and  naturally 
produced,  UCR  steelhead;  and  juvenile, 
threatened,  LCR  steelhead  associated 
with  the  Smolt  Monitoring  Program 
(SMP).  Takes  of  juvenile  UCR  spring 
chinook  salmon  are  also  requested  in 
anticipation  of  a  possible  listing 
decision  of  this  species  by  NMFS.  The 
permit  is  proposed  to  replace  permit 
822  which  expired  on  December  31, 
1998.  The  objective  of  the  SMP  is  to 
generate  information  on  the  migrational 
characteristics  of  various  salmon  and 
steelhead  stocks  in  the  Columbia  River 
Basin,  to  provide  advice  on  the 
implementation  of  flow  and  spill 
measures  to  improve  fish  passage 
conditions  in  the  Snake  and  Columbia 
Rivers,  to  provide  a  long-term  consistent 
database  for  year-to-year  comparisons, 
and  to  monitor  gas  bubble  trauma  as 
required  by  the  states'  water  quality 
agencies.  ESA-listed  fish  are  proposed 
to  be  captured,  sampled  for  biological 
data  and/ or  tagged  with  passive 
integrated  transponder  tags,  and 
released.  A  study  of  resident  fish 
species  in  the  Clearwater  River,  Idaho 
using  electrofishing  as  a  collection 
method  is  also  included  in  this  permit 
application.  ESA-listed  juvenile  fish 
indirect  mortalities  are  also  requested. 

HEEC-CPL  (1197)  requests  a  3-year 
permit  to  take  endangered  shortnose 
sturgeon  while  conducting  original 
research  regarding  the  population  of 
fishes  in  the  Pee  Dee  River,  North 
Carolina.  The  Pee  Dee  River  has  been 
historically  included  in  the  shortnose 
sturgeon's  native  range.  The  applicant 
will  be  performing  a  baseline 


assessments  of  the  resident  and 
migratory  fish  species  inhabiting  the 
river  below  the  Blewett  Hydroelectric 
Plant.  To  ensure  compliance  with  the 
Endangered  Species  Act,  the  applicant 
requests  a  permit  to  capture,  handle  and 
release  shortnose  sturgeon  that  may  be 
taken  during  this  study. 

FDEP  requests  a  5-year  scientific 
research  permit  to  take  up  to  700 
loggerhead,  250  green,  5  leatherback,  25 
hawksbill,  and  100  Kemp's  ridley  sea 
tiutles  annually  from  Florida  waters. 
Turtles  captured  will  include  all  Hfe 
history  stages  from  post-hatchling 
through  adult.  Of  the  700  loggerheads 
requested  annually,  400  will  be 
hatchlings.  This  research  will  further 
the  understanding  of  Hfe  histories, 
habitat  requirements,  migratory 
behaviors,  and  threats  to  these  five 
species  of  sea  turtles  occurring  in 
Florida  waters.  The  turtles  will  be 
captured  by  tended,  straight-set,  large- 
mesh  tangle  nets;  tended,  drifting  large- 
mesh  tangle  nets;  tended,  encircling 
(strike)  large-meshed  nets;  dip  nets;  and 
hand-capture.  Captured  turtles  will  be 
weighed,  measured,  photographed,  and 
flipper  and  PIT  tagged.  Select  turtles 
will  be  blood  sampled,  lavaged,  and  will 
receive  radio,  sonic,  and/or  satellite 
transmitters.  Additionally,  laparoscopy 
and  tumor  collection  will  be  performed 
on  selected  turtles.  This  work  is  a 
continuation  of  research  permitted 
under  scientific  research  permit  #878, 
which  expires  on  February  28,1999. 

Modification  Requests  Received 

FWS  requests  modification  2  to 
permit  1058,  which  authorizes  annual 
direct  takes  of  adult,  threatened,  SnR 
fall  chinook  salmon  associated  with 
research  designed  to  monitor  and 
evaluate  adult  returns  of  hatchery-origin 
fall  chinook  salmon  released  as 
juveniles  above  Lower  Granite  Dam  on 
the  Snake  River  in  the  Pacific 
Northwest.  For  modification  2,  FWS 
requests  annual  direct  takes  juvenile, 
threatened.  SnR  steelhead  and  juvenile, 
threatened,  SnR  fall  chinook  salmon 
associated  with  an  additional  study 
designed  to  examine  steelhead 
residualism  in  the  Clearwater  River 
Basin  in  Idaho.  The  purpose  of  the 
research  is  to  gain  a  better 
understanding  of  factors  leading  to 
residualism  and  interactions  between 
residuals  and  wild  or  natural  stocks  of 
fish.  ESA-listed  juvenile  fish  are 
proposed  to  be  captured  using 
electrofishing  equipment,  handled,  and 
released.  ESA-listed  juvenile  fish 
indirect  mortalities  are  requested.  An 
incidental  take  of  ESA-hsted  adult 
steelhead  is  also  requested.  The 
additional  study  is  requested  to  be  valid 
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through  200|l.  Permit  1058  expires  on 
December  31.  2002. 

USGS  req  lests  modification  1  to 
permit  1130,  which  authorizes  takes  of 
juvenile,  threatened,  artificially 
propagated  »nd  naturally  produced,  SnR 
spring/ sumitier  chinook  salmon; 
juvenile,  thrsatened,  SnR  fall  chinook 
salmon:  and]  juvenile,  endangered, 
artificially  pjropagated,  UCR  steelhead 
associated  vifith  research  designed  to 
determine  the  movement,  distribution, 
and  passage  behavior  of  radio-tagged 
juvenile  sablionids  at  Bonneville,  The 
Dalles,  and  John  Day  Dams  on  the 
Columbia  River.  For  modification  1, 
USGS  requests  to  rearrange  the 
distribution  lof  authorized  fish  takes 
across  collection  sites.  Also  for 
modification  1,  USGS  requests  annual 
takes  of  juv^le  UCR  spring  chinook 
salmon  in  anticipation  of  a  possible 
listing  decision  of  this  species  by 
NMFS.  Modification  1  is  requested  to  be 
valid  for  the|  duration  of  permit  1130, 
which  expires  on  December  31,  2002. 

Dated:  JanuLy  26. 1999. 
Kevin  Colling 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Seiyice. 
[FR  Doc.  99-i43a  Filed  2-1-99;  8:45  am] 

BILLMO  COOC  «10-22-F 


CORPORAtlON  FOR  NATIONAL  AND 
COMMUNtry  SERVICE 

Submission  for  0MB  Review; 
Comment  Request 

The  Corporation  for  National  and 
Community  Service  (hereinafter  the 
"Corporatioi"),  has  submitted  the 
following  tv  ro  public  information 
collection  requests  (ICRs)  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paper  Ri  iduction  Act  of  1995,  (Pub. 
L.  104-13.  4  4  use.  Chapter  35).  Copies 
of  these  ind  vidual  ICRs.  with 
applicable  supporting  documentation, 
may  b«  obtained  by  calling  the 
Corporation  for  National  and 
Community  Service,  National  Service 
Trust,  AttnriLevon  BuUer.  (202)  606- 
5000,  Extension  383.  Individuals  who 
use  a  telecommimications  device  for  the 
deaf  (TTY/TDD)  may  call  (1-800)  833- 
3722  between  the  hours  of  9:00  am  and 
5:00  pm  Eastern  Time,  Monday  through 
Friday. 

Commen^  should  be  sent  to  the 
Office  of  In^rmation  and  Regulatory 
Affairs.  Atti:  Mr.  Danny  Werfel,  OMB 
Desk  Officer  for  the  Corporation  for 
National  anp  Community  Service,  Office 
of  Management  and  Budget,  Room 
10235.  Washington,  DC,  20503,  (202) 


395-7316,  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Propose  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and 

•  Propose  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 

Two  ICR  documents  have  been 
submitted  to  OMB  for  consideration. 
The  first.  Forbearance  Request  for 
National  Service,  is  a  proposed  revision 
to  an  earlier  form  approved  by  OMB 
under  a  different  name  (OMB  Number 
3045-0030).  The  second  docimient. 
Interest  Accrued  During  National 
Service,  is  a  new  form.  Both  forms  are 
important  for  AmeriCorps  members  who 
have  outstanding  qualified  student 
loans  during  the  period  they  are 
involved  in  national  service. 

The  two  documents  were  published 
in  the  Federal  Register  on  April  2,  1998, 
for  a  60-day  pre-clearance  public 
comment  period.  Two  organizations 
responded  to  the  notice:  one  was  a 
student  loan  holder/servicer  and  the 
other  was  an  association  that  represents 
student  loan  holders/servicers.  Most  of 
their  suggestions  have  been 
incorporated  into  the  versions  now 
being  presented  for  consideration  by 
OMB.  The  Corporation  contacted 
representatives  fi-om  both  organizations 
to  discuss  their  comments,  especially 
those  suggestions  that  were  not 
incorporated  into  this  version  of  the 
forms.  Each  form  is  discussed  separately 
below.  Since  most  of  the  comments  that 
were  received  as  a  result  of  the  60-day 
public  comment  period  are  related  to 
both  forms,  all  comments  are  discussed 
together  in  the  Analysis  of  Comments 
Received  section. 

Forbearance  Request  for  National 
Service 

Type  of  Review:  Renewal/Revision. 
Agency:  Corporation  for  National  and 
Community  Service. 


Title:  Forbearance  Request  for 
National  Service  (form  is  currently  titled 
Federal  Education  Loan  Forbearance 
Request]. 

OMB  Number:  OMB  #3045-0030. 

Agency  Number:  None. 

Affected  Public:  AmeriCorps 
participants  and  the  holders  of  their 
qualified  student  loans. 

Total  Respondents:  6,000  annually. 

Frequency:  Average  of  once  per  year 
per  loan. 

Average  Time  Per  Response:  10 
minutes  for  the  AmeriCorps  member  to 
complete  the  form  (it  will  take  student 
loan  holders  time  to  process  the  request 
for  forbearance  once  they  receive  the 
form). 

Estimated  Total  Burden  Hours:  1,000 
hours. 

Total  Burden  Cost  (capital/startup): 
N/A. 

Total  Burden  Cost  (operating/ 
maintenance):  N/A. 

Description:  By  law,  AmeriCorps 
members  are  eligible  for  a  forbearance 
on  the  repayment  of  their  qualified 
student  loans  while  they  are  serving  in 
an  approved  national  service  position. 
This  form  will  serve  as  both  the 
member's  official  request  to  the  loan 
holders  for  the  forbearance  and  the 
Corporation's  verification  that  the 
borrower  is  serving  in  an  approved 
national  service  position. 

Currently,  AmeriCorps  members  use 
an  OMB-approved  form  titled  Federal 
Education  Loan  Forbearance  Request  to 
request  a  forbearance  and  to  obtain 
certification  that  they  are  eligible  for  a 
forbearance  based  on  their  service. 
Forbearance  can  be  granted  only  by  the 
loan  holder  and  not  the  Corporation. 
The  Corporation's  role  is  to  verify  that 
the  borrower  is  an  AmeriCorps  member 
and  is  eligible  for  this  mandatory 
forbearance  on  qualified  student  loans. 
An  AmeriCorps  member  completes  one 
part  of  the  form,  requesting  forbearance, 
and  sends  it  to  the  office  of  the  National 
Service  Trust.  The  Trust  completes  a 
second  part  verifying  service  dates  and 
sends  it  to  the  loan  holder  at  the  address 
provided  by  the  AmeriCorps  member. 
The  loan  holder  then  acts  upon  the 
request. 

The  form  currently  in  use  has  been 
adopted  by  many  of  the  larger  loan 
holders  (e.g.,  Sallie  Mae)  and  is  given  to 
their  borrowers  with  the  loan  holders' 
own  logos  at  the  top  of  the  form.  The 
form  was  originally  developed  with  the 
assistance  of  representatives  of  several 
student  loan  associations.  Having  a 
separate  form  for  forbearance  based  on 
AmeriCorps  service  clearly 
distinguishes  it  from  forbearance 
requests  based  on  one  of  the  other 
conditions  for  which  a  borrower  may  be 
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eligible — e.g.,  military  service, 
employment  in  certain  low  income 
areas,  student  status. 

Several  other  loan  holders  have 
chosen  to  modify  their  own  forbearance 
request  forms  by  including  an 
additional  option — "AmeriCorps 
service"  or  "national  service" — ^with  the 
choices  already  available.  The 
Corporation  verifies  national  service 
participation  using  all  types  of  forms 
presented  to  it,  be  it  a  loan  holder's 
unique  form  or  the  Corporation's  OMB 
approved  form. 

The  Corporation  seeks  to  continue 
using  this  particular  form,  although  in  a 
revised  version.  The  form  needs  some 
minor  revisions.  First,  the  Corporation 
proposes  changing  the  name  of  the  form 
to  better  reflect  its  actual  purpose — it  is 
a  form  used  by  a  borrower  to  request 
forbearance  on  a  qualified  student  loan 
based  on  involvement  in  national 
service.  Experience  has  shown  that  the 
existing  form  could  use  a  better  set  of 
instructions  for  explaining  the  process 
for  requesting  forbearance  and  for 
completing  the  form. 

This  is  a  voluntary  form.  It  is  one  way 
to  provide  verification  to  a  loan  holder 
that  one  of  their  borrowers  is  eligible  for 
the  mandatory  forbearance,  at  the  same 
time  allowing  the  borrower  to  request 
the  forbearance  of  the  loan  company. 
The  Corporation  will  continue  its  policy 
of  verifying  AmeriCorps  participation 
on  any  form  the  loan  holder  wishes  to 
use. 

Interest  Accrued  During  Nation  Service 

Type  of  Review:  New. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Interest  Accrued  During 
National  Service. 

OMB  Number:  None  yet. 

Agency  Number:  N/A. 

Affected  Public:  AmeriCorps  members 
and  the  holders  of  their  qualified 
student  loans. 

Total  Respondents:  6,000  annually. 

Frequency:  Average  of  once  per  year  per 
loan. 

Average  Time  Per  Response:  10 
minutes,  total  (three  minutes  for  the 
AmeriCorps  member  to  complete  the 
form  and  seven  minutes  for  the  loan 
holder  to  report  the  amount  of  interest 
accrued). 


Estimated  Total  Burden  Hours:  1,000 
hours. 

Total  Burden  Cost  (capital/startup):  N/ 
A. 

Total  Burden  Cost  (operating/ 
maintenance):  N/A. 

Description:  The  Corporation  pays  all 
or  a  portion  of  the  interest  that  accrues 
during  a  period  of  national  service  for 
those  who  successfully  complete  their 
service  and  have  had  their  loans  in 
forbearance  during  the  service. 
Currently,  AmeriCorps  members  ask 
their  loan  holders  to  report  to  the 
Corporation  the  amount  of  interest  that 
accrued  on  their  qualified  student  loans 
while  they  were  in  their  national  service 
position.  When  the  Corporation  receives 
this  information,  it  is  reviewed  for 
accuracy  and  is  either  paid  or  returned 
to  the  member  or  loan  holder  for 
additional  information. 

This  information  comes  to  the 
Corporation  in  many  formats,  such  as 
letters,  statements,  and  printouts,  with 
varying  degrees  of  clarity  and  accuracy. 
Frequently,  an  amoxmt  of  interest  is 
reported  without  any  accompanying 
dates — there  is  no  indication  of  the 
period  of  time  upon  which  the 
calculation  was  based.  The  Corporation 
can  only  pay  interest  that  accrued  while 
the  borrower  was  in  the  AmeriCorps 
program;  sometimes  the  amount  of 
interest  the  loan  holder  reports  includes 
interest  that  began  accruing  well  before 
or  well  after  the  national  service  period. 
Many  times  the  Corporation  receives 
from  a  loan  holder  a  printout  of  the 
member's  account,  from  which  it  is 
difficult  or  impossible  to  determine  the 
amount  of  interest  that  accrued  during 
the  service  period.  All  of  these  have  to 
be  returned  to  obtain  the  correct 
information  and  this  takes  time — time, 
during  which  the  unpaid  loan  continues 
to  accrue  additional  interest. 

This  proposed  form  is  intended  to 
obtain  clear  and  acciu-ate  information 
from  loan  holders  in  order  to  expedite 
the  interest  payments  for  AmeriCorps 
members.  Members  will  complete  the 
top  section  and  indicate  their  dates  of 
service.  They  will  then  mail  the  form  to 
their  loan  holders  where  the  loan 
company  will  indicate  the  total  amount 
of  interest  that  accrued  between  those 
dates  or  indicate  a  daily  accrual  amount. 
The  loan  holder  will  fill  in  the  address 
where  the  payment  should  be  sent,  and 
return  the  form  to  the  National  Service 
Trust  for  payment. 

Analysis  of  Comments  Received  During 
the  Public  Comment  Period 

The  bulk  of  the  comments  received 
from  the  commentors  were  related  to 
increasing  the  consistency  between 


these  two  forms — using  the  same  format, 
font,  and  terminology.  The  Corporation 
concurred  and  adopted  these  changes 
into  the  forms  being  presented  to  OMB. 
Both  commentors  questioned  the 
Corporation's  original  estimated  time  to 
complete  the  forms.  The  Corporation 
agrees  and  changed  the  estimated  time 
to  a  mutually  accepted  10  minutes  for 
each  form. 

Both  commentors  suggested  making 
the  interest  accrual  form  one  which 
could  be  filled  out  once  for  several  loan 
holders,  rather  than  the  originally 
proposed  one  form  for  each  loan  holder. 
This  would  significantly  reduce  the 
burden  for  members  who  have  multiple 
student  loans.  The  Corporation  agrees 
and  has  made  space  on  the  front  of  the 
form  for  two  loan  holders  with 
directions  to  include  additional  loan 
holders  on  the  back  side  of  the  form,  if 
necessary.  An  attempt  was  made  to 
include  four  loan  holders  on  the  front  of 
the  form  rather  than  two,  but  the  form 
appeared  too  cluttered. 

One  commentor  suggested  not 
providing  an  option  for  the  loan  holder 
to  give  a  daily  interest  accrual  rate.  The 
argument  being  that  if  a  loan  holder 
knows  the  daily  interest  accrual  rate  and 
the  forl)earance  period,  using  simple 
multiplication  they  should  be  able  to 
provide  the  total  amount  accrued.  While 
the  Corporation  agrees  with  this  logic, 
when  this  form  was  developed 
originally,  some  members  of  the  loan 
community  argued  to  include  this 
option.  It  is  also  useful  information 
when  incorrect  service  dates  are 
included  on  the  form.  Rather  than 
having  to  return  the  form  for  correct 
information,  the  Corporation's  database 
will  calculate  the  accrued  interest  using 
the  daily  rate?  The  other  commentor  had 
no  opinion  on  the  matter  and  the  first, 
after  discussion,  had  no  problem 
including  it.  So  it  remains  on  the  form 
as  an  option.  Both  commentors  had 
suggestions  for  including  additional 
language  in  the  top  section  of  the 
forbearance  form  that  explained  to  the 
member  the  availability  of  an 
administrative  forbearance  to  resolve 
any  delinquency  that  might  exist  prior 
to  the  mandatory  forbearance  for 
national  service.  The  Corporation  agreed 
and  included  a  version  of  the  language 
suggested  by  the  commentors  that 
included  both  their  thoughts. 

Both  commentors  questioned  the 
instructions  directing  the  forms  to  be 
sent  through  the  local  AmeriCorps 
projects  to  the  Trust  for  verification 
rather  than  instructing  the  members  to 
send  them  directly  and  individually  to 
the  Trust.  Due  to  timing  issues  related 
to  when  the  Trust  receives  official, 
enrollment  information  from  the  various 
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projects,  the  ( [lorporation  believes  this  is 
the  best  way  o  facilitate  the  prompt 
processing  of  these  requests.  The 
commentors  ( igreed  that  if  this  is  the 
fastest  and  mi  3st  accurate  way  to  obtain 
verification,  it  should  be  used.  The 
Corporation  v  /ill  continue  its  practice  of 
processing  al  forms,  regardless  if  they 
came  to  the  T  rust  through  the  projects 
or  directly  frc  m  members. 

Both  comni  enters  suggested  moving 
the  item  which  asks  for  service  dates 
from  the  section  to  be  completed  by  the 
member  to  the  section  to  be  completed 
by  the  Corporation.  The  concern  was 
that  an  AmerlCorps  member  may  use 
incorrect  dates.  However,  if  a  member 
enters  an  incorrect  date,  the  Corporation 
can  correct  itj  When  the  Corporation 
signs  the  forri  it  is  verifying  that  the 
dates  are  corrfect,  regardless  of  who 
enters  them.  The  commentors  agreed  to 
this. 

Dated:  Janua  y  27, 1999. 
Thomas  L.  Biy  mt. 

Acting  General  Counsel 

[FR  Doc.  99-2384  Filed  2-1-99;  8:45  am] 
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SUPPLEMENTARY  INFORMATION:  USP 
5.653,592  Apparatus  for  modeling  the 
sediment  transport  characteristics  of  a 
selected  section  of  a  river  or  the  like 
includes  an  elevated  inclined  platform 
adapted  to  receive  and  insert 
representing  a  scaled  model  of  the 
section  of  river  to  be  studied  and  a 


water  source  for  delivering  water 
containing  a  simulated  sediment  to  the 
model.  As  the  water  flows  over  the 
model,  the  sediment  is  transported  so  as 
to  simulate  the  sedimentary 
characteristics  of  the  modeled  portion  of 
the  river.  The  apparatus  is  provided 
vdth  a  function  generator  which  allows 
the  water  to  be  delivered  to  the  model 
in  accordance  with  a  specified 
hydrograph  and  is  also  provided  with  a 
sliding  digital  micrometer  survey 
system  which  allow  accurate  survey  to 
be  taken  at  selected  increments  along 
the  model.  Method  for  modeling  the 
sediment  transport  characteristics  of  a 
river  is  also  described. 

USP  5,657,601  An  apparatus  for 
assembling  two  cement  board  stay-in- 
place  form  panels  for  making  concrete- 
filled  walls  that  is  cost-effective  and 
forms  a  uniform  precise  composite  wall 
construction.  The  assembly  includes  a 
coextensive  corrugated  spacer  panels 
are  secuired  in  place  with  a  notched  tie 
rod  that  penetrates  the  spacer  and  both 
wall  panels,  this  assembly  allows  for 
rapid  form  installation.  The  spacer 
panel  has  two  embodiments,  viz.  (i)  a 
preformed  rigid  corrugated  panel  and 
(ii)  a  flattened  unassembled  panel  with 
precut  fold  lines  that  are  folded  at  the 
building  site  emd  then  secured  with  a 
dowel-rod  bracing  component.  The 
apparatus  preferably  uses  fiber-glass- 
reinforced  cement  board  for  the  say-in 
place  forms.  The  final  composite  wall 
construction  typically  is  made  up  of  4 
feet  wide  by  8  feet  high  by  6.5-inch 
thick  composite  wall  sections.  The  form 
walls  use  standard  4  feet  by  8  feet  by 
half-inch  thick  concrete  or  cement  bard. 
Assembly  of  composite  wall  form 
requires  erecting  the  corrugated  spacer 
panel  first  and  then  attaching  two  form 
panels  to  the  spacer  panel's  corrugations 
thereby  forming  a  series  of  vertical 
compartments  that  are  then  filled  with 
concrete  of  foam  concrete  with  proper 
reinforcement. 

USP  5.575.555  The  apparatus  of  the 
invention  are  multiple  fish  surrogates 
that  each  have  a  plurality  of 
piezoelectric  and  triaxial  accelerometer 
sensors  for  emulating  sensory  organs  of 
a  particulsir  fish.  The  multiple  fish 
surrogates  are  immersed  in  flowing 
water  intakes  of  a  hydraulic  structure 
such  as:  Intakes,  intake  bypasses,  and 
diversion  structures:  Or  also  natural 
geological  formation  such  as  riffles, 
shoal  areas,  and  pools.  The  invention  is 
used  for  acquisition  of  acoustic  and 
fluid  dynamic  data  in  or  near  these 
hydraulic  structures  and  natural 
formations.  To  accomplish  this, 
multiple  sensors  in  multiple  fish-shaped 
physical  enclosures  are  deployed  at 
same  time  to  describe  a  fish's  aquatic 
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environment  at  locations  such  as  in 
proximity  to  a  dam's  intake.  Since  such 
an  intake  exhibits  turbulent  and  high 
energy  flow  fields  that  cannot  be 
characterized  by  a  single  sensor,  many 
sensor  bodies  are  required  for  a 
complete  characterization  of  the 
environment.  Similar  deployment  of  the 
multiple  sensor  fish  bodies  can  be  made 
in  complex  natural  channels  to  describe 
their  acoustic  fields  and  hydrodynamic 
fields.  Such  data  are  correlated  with  fish 
behavior  for  the  purpose  of  developing 
methods  of  diverting  fish  from  such 
areas  of  danger  of  a  water  intake  or  to 
attract  them  to  a  water  bypass  entrance 
system. 

USP  5,683,344  A  method  for 
solidification  and  stabilization  of  soils 
contaminated  with  heavy  metals  and 
organic  compounds  removable  by 
activated  carbon  includes  the  steps  of 
placing  a  selected  weight  of  the 
contaminated  soil  in  a  vessel,  adding 
water  to  the  contaminated  soil  in  the 
vessel,  mixing  the  soil,  water  and 
carbon  in  the  vessel,  adding  cement  and 
fly  ash  to  the  soil,  water,  carbon,  cement 
and  fly  ash  in  the  vessel  and  pouring  the 
mixture  of  soil,  water  carbon,  cement 
and  fly  ash  into  a  mold  and  curing  the 
mixture  therein. 

USP  5,702,203  The  present  invention 
pertains  to  a  floating  breakwater 
structure  in  the  shape  "V".  This 
breakwater  design  allows  for  a  wide 
range  of  wave  periods,  unlike  previous 
floating  breakwater.  The  construction  of 
the  instant  invention  is  that  of  a 
suspended  curtain  which  deflects  and 
redirects  the  waves  that  are  incident 
thereto  rather  than  absorb  or  reflect 
incoming  wave  energy.  This  design 
results  in  a  substantially  smaller 
structure  with  reduced  mooring  loads. 
Moreover,  the  floating  breakwater  of  the 
instant  invention  allows  for  fast 
deployment  that  can  be  either  shipped 
in  sections  and  assembled  on  site  or 
assembled  in  sheltered  waters  and 
towed  to  a  site  for  deployment.  The 
breakwater  of  the  instant  invention  is 
intended  for  temporary  coastal 
operations  such  as  military  force 
projection  and  sustainment,  dredging, 
coastal  civil  construction  and  repair,  oil 
spill  recovery,  and  search/rescue  relief 
missions. 

USP  5,702,651  High-flexural-strength 
concrete  is  produced  by  mixing  wet 
hydraulic  cement-sand  mixture  with 
coarse,  flat,  tabular  aggregate,  pouring 
the  resulting  mixture  into  a  form  in  a 
shallow  layer,  vibrating  the  form 
containing  the  mixture,  thereby 
orienting  the  coarse  aggregate  particles, 
pouring  another  shallow  layer  of  the 
mixtiue  into  the  form,  again  vibrating 
the  form,  and  repeating  these  processes 


until  the  form  has  been  filled  to  the 
desired  level.  The  mixture  then  is 
allowed  to  cure.  Cast-in-place  items  are 
prepared  by  placing  thin  layers  or  lifts 
of  oriented,  tabular-aggregate  concrete 
into  conventional  forms  and  vibrating 
each  lift  using  flat-plate  vibrators. 

USP  5,706,018  A  multi-band,  variable, 
high-frequency  antenna  comprises  a 
pair  of  transmission  lines  for 
conveyance  of  signal  fi-om  and  to  a 
transceiver,  and  a  pair  of  braided  copper 
conductor  and  elements,  each  in 
electrical  commimication  at  a  proximal 
end  thereof  with  one  of  the  transmission 
lines.  Each  of  the  braided  copper 
conductor  elements  is  mounted  on  a 
nonconductive  support  cord,  the 
braided  copper  conductor  elements 
being  expandable  and  retractable  along 
the  support  cords  on  which  the 
conductor  elements  are  moimted.  A 
cord  lock  is  proximate  a  distal  end  of 
each  of  the  conductor  elements  for 
releasable  locking  the  distal  end  of  the 
conductor  element  at  a  selected  position 
on  the  support  cord  on  which  the 
conductor  elements,  and  locking  the 
cord  locks  is  operative  to  lock  the 
conductor  elements  in  place  on  the 
support  cords  selectively  fix  a  length  of 
each  of  the  conductor  elements. 

USP  5,796,679  Groundwater  velocity 
and  direction  of  flow  are  determined  by 
insertion  in  a  borehole  below  the  water 
table  of  a  sound  source  and  plurality  of 
sound  sensors.  A  periodic  sound  signal 
is  emitted  by  the  sound  source.  Which 
is  submerged  in  groundwater  at  the 
bottom  of  the  borehole.  The  sound 
signals  are  sensed  by  the  sound  sensors, 
which  are  also  submerged  in  the  water 
in  the  vicinity  of  the  sound  source. 
Owing  to  the  Doppler  effect  there  is  a 
shift  in  the  frequency  of  the  sound 
signal  observed  by  the  different  sound 
sensors.  The  differences  in  frequency 
are  determined  by  pulse  counters  and 
used  to  compute  the  components  of 
groundwater  velocity  along  north-south 
and  east- west  axes.  The  velocity  of 
groundwater  flow  and  its  direction  are 
determined  by  vector  addition  of  the 
groundwater  velocity  components. 
These  computational  processes  are 
carried  out  by  an  appropriately 
programmed  microprocessor. 

USP  5,804,721  A  pair  of  mental  plates 
having  a  space  therebetween  are 
surroimded  by  a  flexible  enclosure 
which  is  waterproof  and  which  is  filled 
with  a  dry  gas.  A  pair  of  electrical 
conductors  cormected  to  the  plates 
extend  through  and  are  water-tight 
sealed  to  the  enclosure.  A  water- 
deformable  element  which  expands  in 
the  presence  of  moisture  is  disposed 
around  the  enclosure,  and  a  rigid 
housing  having  holes  therethrough  is 


disposed  around  the  water-deformable 
element  so  that  moisture  passing 
through  the  holes  into  the  water- 
deformable  element  causes  it  to  expand 
to  move  the  enclosure  and  at  least  one 
plate  so  as  to  reduce  the  space  between 
the  plates  to  change  the  capacitance  of 
the  capacitor. 

USP  5,804,721  A  pair  of  metal  plates 
having  a  space  therebetween  are 
surrounded  by  a  flexible  enclosure 
which  is  waterproof  and  which  is  filled 
with  a  dry  gas.  A  pair  of  electrical 
conductors  connected  to  the  plates 
extended  through  and  are  water-tight 
sealed  to  the  enclosure.  A  water- 
deformable  element  which  expands  in 
the  presence  of  moisture  is  disposed 
around  the  enclosure,  and  a  rigid 
housing  having  holes  therethrough  is 
disposed  around  the  water-deformable 
element  so  that  moisture  passing 
through  the  holes  into  the  water- 
deformable  element  causes  it  to  expand 
to  move  the  enclosure  and  at  least  one 
plate  so  as  to  reduce  the  space  between 
the  plates  to  change  the  capacitance  of 
the  capacitor. 

USP  5,815,064  A  temperature  and 
depth  probe  for  accurate  temperature 
measurements  in  snow  contains  a 
temperature  sensing  element  such  as  a 
thermistor  placed  in  a  protective  cap 
affixed  to  the  end  of  a  hollow  carbon 
fiber  tube.  Wires  connected  to  the 
output  terminals  of  the  temperature 
sensing  element  pass  through  the 
hollow  tube  to  the  input  terminal  of  a 
temperature  indicating  instrument.  The 
depth  of  insertion  of  the  probe  into  the 
snow  is  read  ft-om  depth  markings  on 
the  side  of  the  hollow  tube. 

USP  5,818,340  A  roof  moisture 
sensing  system  includes  (1)  a  radio 
frequency  pulse  transmitter,  (2)  a 
moisture  sensor  disposed  on  a  roof,  and 
(3)  a  radio  receiver  adapted  to  monitor 
resonance  of  the  moisture  sensor 
activated  by  a  pulse  transmitted  by  the 
pulse  transmitter.  The  receiver  is 
adapted  to  analyze  the  resonance  of  the 
sensor  to  determine  the  presence  of 
moisture  in  the  sensor.  The  transmitter 
and  the  receiver  can  be  remote  from  the 
sensor  and  the  roof. 

USP  5,828,220  A  system  and  method 
for  continuously  monitoring  the 
shielding  effectiveness  of  an 
electromagnetically  shielded  enclosure 
is  disclosed  including  an  RF  transmitter 
positioned  remote  from  the  shielded 
enclosure.  RF  signals  received  by  both 
an  enclosure  receiver  positioned  inside 
of  the  enclosure  and  simultaneously  by 
a  reference  receiver  having  its  antenna 
positioned  outside  of  the  shielded 
enclosure.  These  two  received  signals 
are  mixed  so  as  to  produce  IF  signals 
which  are  subsequently  forwarded  to  a 
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synchronous  detector  which  determines 
the  ratio  of  tl  e  two  signal  levels  by 
comparing  their  strengths.  This  ratio  is 
indicative  of  the  enclosure's 
electromagne  tic  shielding  effectiveness. 
If  the  effectiv  eness  drops  below  a 
predetermin*  d  or  threshold  limit,  such 
is  detennine(  i  by  a  comparator  position 
within  the  er  closure  and  an  alarm  may 
be  sounded  s  d  as  to  indicate  that  the 
shield  is  failing.  Accordingly,  the 
effectiveness  of  the  electromagnetic 
shield  may  b ;  monitored  twenty-four 
hours  a  day.  t  is  also  noted  that  the 
remotely  pos  tioned  transmitter  may  be 
that  of  an  exi  Jting  radio  station 
according  to  :ertain  embodiments  of 
this  invention. 

USP  5.835,025  A  data  acquisition 
apparatus  thit  includes  a  recorder 
device  of  an  i  svent's  time  and  date 
signified  by  t  tie  opening  of  an  external 
trigger  switching  circuit  in  combination 
with  a  complimentary  interrogator 
device  for  collecting  data  from  the 
recorder  device.  The  recorder  device's 
components  comprise  a  battery  powered 
source  with  a  power  regulator,  a 
processor,  a  flip-switch  identifier,  a 
programmable  read  only  memory,  a 
timing/control  subcircuit  interface  that 
connects  to  the  external  trigger 
switching  cincuit.  The  interrogator 
device  is  portable  and  has  multiple 
functional  ca  pabilities.  This  interrogator 
comprise  a  «  gulated  battery  power 
source,  a  pro:essor,  a  programmable 
ROM,  an  eve  it  storage  RAM,  a  clock/ 
calender  sub:ircuit,  an  optional  liquid 
crystal  displi  y  and  an  input/output 
interface  por  to  communicate  with  the 
recorder  dev  ce. 

USP  5,84ll289  A  system  for  detecting 
accretion  of  tazil  ice  on  underwater 
grating  compirises  a  pair  of  parallel 
electrically  canductive  bars  mounted 
side-by-side,  for  disposition  beneath  a 
water  surface  and  spaced  from  but 
proximate  an  underwater  intake  grating. 
The  system  f  lUther  includes  a  coaxial 
transmission  line  connected  at  a  first 
end  to  the  pair  of  bars  for  extension 
from  the  bar^  upwardly  above  the  water 
surface,  and  k  time  domain 
reflectometej  disposed  above  the  water 
surface  for  generating  electromagnetic 
pulses  and  hfiving  a  second  end  of  the 


transmission 
transmission 
of  the  pulses 


line  fixed  thereto.  The 
line  facilitates  propagation 
to  the  bars  for  further 
travel  time  iik  the  bars  and  to  compute 
changes  in  U  le  round  trip  travel  time, 
from  which  i  :an  be  determined  absence, 
presence,  an  1  build-up  of  frazil  ice  on 

ding  an  indication  of  same 
on  the  gratinb.  The  invention  further 
contemplate  i  a  method  for  detecting 
accretion  of  razil  ice  on  imderwater 


gratings,  utilizing  the  above-described 

system. 

Gregory  D.  Showalier, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  99-2184  Filed  2-1-99:  8:45  am] 

BILUNO  CODE  STIO-M-P 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Public  Hearing  for  Draft  Environmental 
Impact  Statement  for  the  Improved 
Ordnance  Storage  for  Marine  Corps  Air 
Station  Yuma,  Arizona 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Announcement  of  public 
hearing. 

summary:  The  United  States  Marine 
Corps  has  prepared  and  filed  with  the 
U.S.  Environmental  Protection  Agency 
the  Draft  Environmental  Impact 
Statement  (DEIS)  for  the  Improved 
Ordnance  Storage  for  Marine  Corps  Air 
Station  Yuma,  Arizona.  Two  public 
hearings  will  be  held  to  inform  the 
public  of  the  DEIS  findings  and  to 
solicit  oral  and  written  comments. 
Federal,  state  and  local  agencies,  and 
interested  parties  are  invited  to  be 
present  or  represented  at  the  hearings. 
DATES:  Hearing  dates  are  as  follows: 

(1)  February  17.  1999. 1:00  p.m..  Yuma, 
AZ. 

(2)  February  23,  1999,  7:00  p.m.,  Yuma, 
AZ. 

ADDRESSES:  Hearing  locations  are: 

(1)  February  17,  1999,  at  the  Ramada  Iim 
Chilton  Conference  Center,  Maya 
Room,  300  East  32nd  Street,  Yuma. 
AZ  85364. 

(2)  February  23. 1999.  at  the  Ramada  Inn 
Chilton  Conference  Center.  Maya 
Room.  300  East  32nd  Street,  Yuma, 
AZ  85364. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Deb  Theroux,  (619)  532-2058. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Council  on  Environmental  Quality 
regulations  (40  CFR  Parts  1500-1508) 
implementing  procedural  provisions  of 
the  National  Environmental  Policy  Act. 
the  United  States  Marine  Corps  has 
prepared  and  filed  with  the  U.S. 
Environmental  Protection  Agency  the 
Draft  Environmental  Impact  Statement 
(DEIS)  for  the  Improved  Ordnance 
Storage  for  Marine  Corps  Air  Station 
Yuma,  Arizona. 

The  proposed  action  includes 
constructing  a  new  Combat  Aircraft 
Loading  Area  (CALA),  constructing  a 
new  station  ordnance  area,  and 
acquiring  land  for  the  elimination  of 
safety  waivers  and  the  relocation  of 
facilities  at  MCAS  Yuma. 


The  Marine  Corps  has  analyzed  the 
environmental  effects  of  the  proposed 
action.  The  environmental  studies  were 
based  on  reasonable  alternatives  for 
accomplishing  the  proposed  action, 
taking  into  account  sites  identified 
through  the  scoping  process.  Four 
potential  alternatives  have  been 
identified:  (1)  the  preferred  alternative, 
acquiring  1.641  acres  of  nonmilitary 
land  south  of  MCAS  Yuma  and 
constructing  new  ordnance  storage 
magazines  and  other  military  facilities 
in  that  area;  (2)  acquiring  1.069  acres  of 
nonmilitary  land  south  of  MCAS  Yuma 
and  constructing  new  ordnance  storage 
magazines  and  other  military  facilities 
in  that  area;  (3)  acquiring  482  acres  of 
nonmilitary  land  south  of  MCAS  Yuma 
and  constructing  military  facilities  in 
that  area,  along  with  constructing 
ordnance  storage  magazines  on  the 
nearby  Barry  M.  Goldwater  U.S.  Air 
Force  Range;  and  (4)  taking  no  action 
(No  Action  Alternative). 

No  decision  on  the  proposed  action 
will  be  made  until  the  National 
Environmental  Policy  Act  process  has 
been  completed  and  the  Secretary  of  the 
Navy,  or  a  designated  representative, 
releases  the  Record  of  Decision  (ROD). 

The  DEIS  has  been  distributed  to 
various  federal,  state,  and  local 
agencies,  elected  officials,  and  special 
interest  groups.  Two  copies  of  the  DEIS 
are  available  for  review  at  each  of  the 
following  libraries:  Yuma  Coimty 
Library  District — Main  Library,  350  S. 
3rd  Avenue,  Yuma,  AZ  85364;  and 
Foothills  Branch  Library,  11279  S. 
Glenwood,  Yuma.  AZ  85367.  A  limited 
number  of  single  copies  are  available 
from  Mr.  Richard  Samrah,  Planning 
Supervisor,  Building  888,  Box  99140, 
Marine  Corps  Air  Station.  Yuma.  AZ 
85369-9110. 

The  two  public  hearings  will  be 
conducted  by  the  Marine  Corps  to 
receive  oral  and  written  comments. 
Federal,  state  and  local  agencies,  and 
interested  parties  are  invited  and  urged 
to  be  present  or  represented  at  the 
hearings.  Oral  statements  will  be  heard 
and  transcribed  by  a  stenographer; 
however,  to  assiue  accuracy  of  the 
record,  all  statements  should  be 
submitted  in  writing.  All  statements, 
both  oral  and  written,  will  become  part 
of  the  public  record  on  this  study.  Equal 
weight  will  be  given  to  both  oral  and 
written  statements.  In  the  interest  of 
available  time,  speakers  vdll  be  asked  to 
limit  their  oral  comments  to  five 
minutes.  If  longer  statements  are  to  be 
presented,  they  should  be  summarized 
at  the  public  hearings  and  submitted  in 
writing  either  at  the  hearings  or  mailed 
to  Mr.  Richard  Samrah,  Planning 
Supervisor.  Building  888,  Box  99140. 
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Marine  Corps  Air  Station,  Yuma,  AZ 
85369-9110.  All  written  statements 
must  be  received  by  Monday,  March  15, 
1999,  to  become  part  of  the  official 
record.  A  Spanish/English  interpreter 
will  be  present  at  the  February  23 
hearing. 

Dated:  Janaury  29, 1999. 
Lawrence  L.  Larson, 

Colonel,  USMC,  Head.  Land  Use  and  Military 

Construction  Branch,  Facilities  and  Services 

Division,  Installations  and  Logistics 

Department,  Headquarters,  U.S.  Marine 

Corps. 

(FR  Doc.  99-2546  Filed  2-1-99;  8:45  ami 

BILUNQ  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Financial  and  Chief  Information  Officer 
invites  comments  on  the  submission  for 
OMB  review  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March  4, 
1999. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW,  Room  10235,  New 
Executive  Office  Building,  Washington, 
D.C.  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV.  Requests 
for  copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Patrick  J.  Sherrill,  Department  of 
Education,  400  Maryland  Avenue,  SW, 
Room  5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651,  or  should 
be  electronically  mailed  to  the  internet 
address  Pat  Sherrill@ed.gov,  or  should 
be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 


collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Financial  and  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
biu-den.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  January  27, 1999. 

Kent  H.  Hannaman, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Financial  and  Chief 
Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New. 

Title:  Reporting  Requirements  for  the 
Education  Flexibility  Partnership 
Demonstration  Program. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  12. 
Burden  Hours:  240. 

Abstract:  Section  311(e)(6)  of  the 
Goals  2000:  Educate  America  Act 
requires  states  participating  in  the 
Education  Flexibility  Partnership 
Demonstration  Prograi  i  to  annually 
report  to  the  Secretary  on  the 
monitoring  of  waivers  it  grants  through 
this  program. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement. 

Title:  National  Education 
Longitudinal  Study:  1988-2000. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  457. 
Burden  Hours:  214. 


Abstract:  The  National  Education 
Longitudinal  Study:  1988-2000  (NELS: 
88/2000)  is  designed  to  provide  data 
about  critical  transiti^jps  experienced  by 
students  as  they  progress  through  high 
school  and  into  postsecondary 
institutions  or  the  work  force. 

NELS:88/2000,  the  fourth  follow-up  to 
this  longitudinal  data  collection 
initiated  with  the  8th  grade  class  of 
1988,  will  provide  important 
information  about  young  adults' 
experiences  after  high  school,  including 
postsecondary  education  and  training, 
labor  force  participation,  and  family 
formation. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision. 

Title:  Data  Collection  for  Third 
International  Mathematics  and  Science 
Study— Report  (TIMSS-R). 

Frequency:  One-Time  Student 
Assessment. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  11,250. 
Burden  Hours:  24,583. 

Abstract:  In  order  to  provide 
international  benchmarks  against  which 
to  measure  the  performance  of 
American  students  in  mathematics  and 
science,  with  comparisons  of  data  for 
1995  and  1999,  and  to  measure  progress 
toward  the  U.S.  national  goal  of  being 
first  in  the  world  in  mathematics  and 
science  in  the  year  2000,  the  National 
Center  for  Education  Statistics  (NCES) 
wishes  to  repeat  TIMSS  for  the  8th 
grade  in  U.S.  schools  in  1999. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement. 

Title:  National  Postsecondary  Student 
Aid  Study:  2000  (NPSAS:  2000). 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1,964. 
Burden  Hours:  1,898. 

Abstract:  The  NPSAS  is  a 
comprehensive  study  that  examines 
how  students  and  their  families  pay  for 
postsecondary  education.  It  includes 
nationally  representative  samples  of 
undergraduates,  graduates,  and  first- 
professional  students;  students 
attending  public  and  private  less-than-2- 
year  institutions,  community  colleges, 
4-year  colleges,  and  major  universities. 
Syjdents  who  receive  financial  aid  as 
weil  as  those  who  do  not  receive 
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financial  aid  participate  in  NPSAS. 
Compreher  sive  student  interviews  and 
administrai  ive  records,  with  exceptional 
detail  concerning  student  financial  aid, 
are  availab  e  for  academic  years  1986- 
87,  igao-gi),  1992-93,  and  1995-96. 

IFR  Doc.  99-12372  Filed  2-1-99:  8:45  am] 
BILUNQ  CODE  jlOOO-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education 
SUMMARY:  Jhe  Acting  Leader, 
Informatioii  Management  Group,  Office 
of  the  Chie^  Information  Officer  invites 
comments  ton  the  submission  for  0MB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Intei«sted  persons  are  invited  to 
submit  comments  on  or  before  March  4, 
1999.  1 

ADDRESSES]  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  panny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street.  N.V\^,  Room  10235,  New 
Executive  Qffice  Building,  Washington, 
D.C.  20503  ior  should  be  electronically 
mailed  to  the  internet  address 
DWERFELi0MB.E0P.GOV.  Requests 
for  copies  qf  the  proposed  information 
collection  ijequests  should  be  addressed 
to  Patrick  J  Sherrill,  Department  of 
Education,  J400  Maryland  Avenue,  S.W., 
Room  56241  Regional  Office  Building  3, 
Washingtot,  D.C.  20202-4651,  or 
should  be  Electronically  mailed  to  the 

internet  address  Pat Sherrill@ed.gov, 

or  should  l^  faxed  to  202-708-9346. 
FOR  FURTHSR  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individual^  who  use  a 
telecommupications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  ^.m.  and  8  p.m.,  Eastern  time, 
Monday  th|^ough  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  thai  Paperwork  Reduction  Act  of 
1995  (44  uls.C.  Chapter  35)  requires 
that  the  Of^ce  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  ag«  ncies  and  the  public  an  early 
opportunit  i  to  comment  on  information 
collection  i  equests.  OMB  may  amend  or 
waive  the  i  equirement  for  public 
consultatidn  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
informatioii  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  abiUty  to  perform  its 


statutory  obligations.  The  Acting 
Leader,  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  fi-om  Patrick  J.  Sherrill  at  the 
address  specified  above. 

Dated:  January  29, 1999. 
Joseph  Schubart, 

Acting  Leader.  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education. 

Type  of  Review.  Reinstatement. 

Title:  Parental  Assistance  Program 
Grant  Application. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  200. 
Burden  Hours:  8,000. 

Abstract:  The  Department  of 
Education  analyzes  these  applications  to 
determine  which  application  is  most 
likely  to  conduct  effective  projects. 
Without  this  information,  that 
judgement  could  not  be  objectively 
made  and  the  appropriate  funds  could 
not  be  awarded. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  this  30-day  pubHc 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 
|FR  Doc.  99-2491  Filed  2-1-99;  8:45  am) 
BiLUNQ  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Rocky  Fiats 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 


Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Rocky  Flats.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Tuesday,  February  16,  1999.  6:30 
p.m.-9:3C  p.m. 

ADDRESSES:  College  Hill  Library,  (Front 
Range  Community  College),  3705  West 
112th  Avenue  Westminster,  CO. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia,  Board/Staff  Coordinator,  EM 
SSAB-Rocky  Flats.  9035  North 
Wadsworth  Parkway,  Suite  2250, 
Westminster,  CO  80021,  phone:  (303) 
420-7855,  fax:  (303)  420-7579. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

1 .  Conduct  a  follow-up  discussion  on 
building  rubble,  based  on  the 
presentation  received  at  its  February  4 
work  session. 

2.  Review  and  discuss  waste 
disposition  pathways. 

3.  Presentation  and  discussion  on 
developing  an  offsite  disposal 
alternative  for  low-level  waste. 

4.  Other  Board  business  may  be 
conducted  as  necessary. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Officer  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  vdshing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments 
at  the  beginning  of  the  meeting.  This 
notice  is  being  published  less  than  15 
days  before  the  date  of  the  meeting  due 
to  programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Public  Reading 
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Room  located  at  the  Board's  office  at 
9035  North  Wadsworth  Parkway,  Suite 
2250.  Westminster,  CO  80021; 
telephone  (303)  420-7855.  Hours  of 
operation  for  the  Public  Reading  Room 
are  9:00  am  and  4:00  pm  on  Monday 
through  Friday.  Minutes  will  also  be 
made  available  by  writing  or  calling  E)eb 
Thompson  at  the  Board's  office  address 
or  telephone  number  listed  above. 

Issued  at  Washington,  DC  on  January  28, 
1999. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
(FR  Doc.  99-2425  Filed  2-1-99;  8:45  am) 

BILUNQ  CODE  64SO-01-P 

DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Paducah 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Paducah  Gaseous 
Diffusion  Plant.  The  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770)  requires  that  public  notice  of  these 
meetings  be  announced  in  the  Federal 
Register. 

DATES:  Thursday,  February  18, 1999: 
5:30  p.m.-10:00  p.m. 
ADDRESSES:  Paducah  Information  Age 
Park  Resource  Center,  2000  McCracken 
Boulevard,  Paducah,  Kentucky. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
D.  Sheppard,  Site-Specific  Advisory 
Board  Coordinator,  Department  of 
Energy  Paducah  Site  Office,  Post  Office 
Box  1410,  MS-103,  Paducah,  Kentucky 
42001,(502)441-6804. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

5:30  p.m.     Call  to  Order 

5:45  p.m.    Approve  Meeting  Minutes 

6:00  p.m.    Public  Comment/Questions 

6:30  p.m.    Presentations 

7:30  p.m.     Break 

7:45  p.m.    Presentations 

9:00  p.m.    Public  Comment 

9:30  p.m.     Administrative  Issues 

10:00  p.m.    Adjourn 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 


may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  John  D.  Sheppard  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Officer  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments 
as  the  first  item  on  the  meeting  agenda. 
Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Environmental  Information 
and  Reading  Room  at  1 75  Freedom 
Boulevard,  Highway  60,  Kevil, 
Kentucky  between  8:00  a.m.  and  5:00 
p.m.  on  Monday  through  Friday,  or  by 
writing  to  John  D.  Sheppard, 
Department  of  Energy  Paducah  Site 
Office,  Post  Office  Box  1410,  MS-103, 
Paducah,  Kentucky  42001,  or  by  calling 
him  at  (502)  441-6804. 

Issued  at  Washington,  DC,  on  January  28, 
1999. 

Rachel  M.  Samuel. 

Deputy  Advisory  Committee  Management 
Officer. 
(FR  Doc.  99-2426  Filed  2-1-99;  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science,  High  Energy  Physics 
Advisory  Panel 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  High  Energy  Physics 
Advisory  Panel  (HEPAP).  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  86  Stat.  770)  requires  that  public 
notice  of  these  meetings  be  announced 
in  the  Federal  Register. 
DATES:  Monday,  March  1,  1999;  9:00 
a.m.  to  6:00  p.m.;  and  Tuesday,  March 
2, 1999;  8:30  a.m.  to  4:00  p.m. 
ADDRESSES:  Stanford  Linear  Accelerator 
Center;  Central  Laboratory;  Building  40; 
Orange  Room;  Stanford,  California 
94309. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Metzler,  Executive  Secretary;  High 


Energy  Physics  Advisory  Panel;  U.S. 
Department  of  Energy;  19901 
Germantown  Road;  Germantown. 
Maryland  20874-1290;  Telephone:  301- 
903-2979. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  To  provide 
advice  and  guidance  on  a  continuing 
basis  with  respect  to  the  high  energy 
physics  research  program. 

Tentative  Agenda 

Monday,  March  1,  1999  and  Tuesday, 
March  2.  1999 

•  Discussion  of  Department  of  Energy 
High  Energy  Physics  Programs. 

•  Discussion  of  National  Science 
Foundation  Elementary  Particle  Physics 
Program. 

•  Discussion  of  High  Energy  Physics 
University  Programs. 

•  Reports  on  and  Discussion  of  the 
Use  of  Networks  and  Computing  in  High 
Energy  Physics. 

•  Reports  on  and  Discussion  of  U.S. 
L^arge  Hadron  Collider  Activities. 

•  Reports  on  the  Stanford  Linear 
Accelerator  Center  Program. 

•  Reports  on  and  Discussions  of 
Topics  of  General  Interest  in  High 
Energy  Physics. 

•  Public  Comment  (10-minute  rule). 
Public  Participation:  The  meeting  is 

open  to  the  public.  If  you  would  like  to 
file  a  written  statement  with  the  Panel, 
you  may  do  so  either  before  or  after  the 
meeting.  If  you  would  like  to  make  oral 
statements  regarding  any  of  the  items  on 
the  agenda,  you  should  contact  John 
Metzler  at  301-903-5079  (fax)  or 
john.e.metzler@science.doe.gov  (e-mail). 
You  must  make  your  request  for  an  oral, 
statement  at  least  5  business  days  before 
the  meeting.  Reasonable  provision  will 
be  made  to  include  the  scheduled  oral 
statements  on  the  agenda.  The 
Chairperson  of  the  Panel  will  conduct 
the  meeting  to  facilitate  the  orderly 
conduct  of  business.  Public  comment 
will  follow  the  10-minute  rule. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room; 
Room  lE-190;  Forrestal  Building;  1000 
Independence  Avenue,  SW; 
Washington,  DC,  between  9:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC  on  January  28, 
1999. 

Rachel  M .  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Dc>r.  9»-2424  Filed  2-1-99:  8:45  am] 

BILUNO  CODE  e4SO-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 68-000] 

Columbia  Gas  Transmission 
Corporatiowi;  Notice  of  Request  Under 
Blanltet  Authorization 


January  28 
Take  no' 
Columbia 
(Columbia 
Fairfax.  Vi: 


1 999. 


ce  that  on  January  21, 1999, 
as  Transmission  Corporation 
12801  Fair  Lakes  Parkway, 
inia  22030  filed  in  Docket 
No.  CP99-i  68-000  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  G^  Act  (18  CFR  157.205, 
157.212)  s^king  NGA  Section  7 
certification  for  an  existing  point  of 
delivery  toj  Mountaineer  Gas  Company 
(MGC)  in  \^est  Virginia,  imder 
Columbia's  blanket  certificate  issued  in 
Docket  Noi  CP83-76-000  pursuant  to 
Section  7  df  the  Natural  Gas  Act,  all  as 
more  fullyjset  forth  in  the  request  on  file 
with  Comijiission  and  open  to  public 
inspection; 

Columbia  requests  certification  to 
provide  this  service  at  an  existing  point 
of  delivery  which  was  originally 
authorizec)  under  Section  311  of  the 
Natural  Gats  Poficy  Act  (NGPA)  for 
transportation  service.  The  maximujn 
daily  quaiiity  for  MGC  is  1.500  Dth  and 
the  estimated  annual  quantity  is  547,500 
Dth  and  th^  end  use  of  gas  will  be 
industrial.! 

Columbia  constructed  the  existing 
point  of  d^hvery  to  MGC  in  Upshur 
County,  lAtest  Virginia,  and  placed  it  in 
service  onjune  15,  1998. 
Interconnecting  faciUties  installed  by 
Columbia  included  a  4-inch  tap  and 
valve,  20  met  of  4-inch  pipeline,  a  filter 
separator  and  a  meter.  The  cost  of 
constructii  ig  the  existing  point  of 
delivery  v\  as  $18,129. 

Columb  a  states  that  the  quantities  of 
natural  ga^  to  be  provided  through  the 
existing  point  will  be  v«thin  Columbia's 
authorized  level  of  service.  Therefore, 
there  is  no  impact  on  Columbia's 
existing  point  of  delivery  for 
transportation  service. 

Any  pei^on  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuint  to  Rule  214  of  the 
Commissibn's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  157.205 
of  the  Reg  alations  under  the  Natiual  Gas 
Act  (18  Cl'R  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allov  'ed  therefor,  the  proposed 
activity  sh  all  be  deemed  to  be 
authorize!  I  effective  the  day  after  the 


time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-2394  Filed  2-1-99;  8:45  ami 

BtLUNO  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  271] 

Entergy  Arkansas,  Inc;  Notice  of 
Availat>ility  of  Study  Reports  and 
Request  for  Additional  Scientific 
Studies 

January  28, 1999. 

Entergy  Arkansas,  Inc.  (Entergy)  is 
preparing  an  application  to  obtain  a  new 
license  from  the  Federal  Energy 
Regulatory  Commission  (FERC)  for  the 
Carpenter-Remmel  Hydroelectric  Project 
(FERC  No.  271).  The  project  is  located 
on  the  Ouachita  River  in  Garland  and 
Hot  Spring  Counties,  Arkansas. 

The  Caipenter-Remmel  Project's 
existing  license  expires  on  February  28, 
2003.  Under  FERC's  regulations,  Entergy 
must  file  an  application  for  a  new 
license  on  or  before  February  28,  2001. 
Entergy  is  using  FERC's  alternative 
licensing  procedures,  pursuant  to  18 
CFR  §  4.34(i).  and  is  preparing  the 
license  application  and  applicant 
prepared  environmental  assessment 
(APEA)  in  cooperation  with  a  term  of 
federal,  state  and  local  agencies,  non- 
governmental organizations  (NGO),  and 
the  public. 

Entergy  held  a  public  meeting  on 
March  23-24, 1998  to  discuss  the 
project,  and  solicit  information  from 
resource  agencies  and  other 
stakeholders  on  project  issues  and 
alternatives  that  should  be  evaluated  in 
the  APEA.  Following  the  March 
meetings,  Entergy  formed  a  Relicensing 
Team,  consisting  of  federal,  state  and 
local  resource  agencies,  NGOs.  and  the 
public,  to  help  identify  and  develop 
study  plans  for  the  project  issues.  Based 
on  the  information  gathered  at  the 
March  1998  meetings  and  subsequent 
Relicensing  Team  meetings,  Entergy 
developed  study  scopes  in  cooperation 
with  the  Relicensing  Team  and 
conducted  the  resource  studies  during 
the  summer  and  fall  of  1998. 

On  August  17, 1998,  Entergy 
published  Scoping  Document  1  (SDl) 
and  issued  a  notice  of  scoping  meetings. 


pursuant  to  the  National  Environmental 
Policy  Act  (NEPA).  On  September  22, 

1998,  Entergy  held  a  public  NEPA 
scoping  meeting  at  the  Clarion  Hotel  in 
Hot  Springs,  Arkansas,  to  solicit  input 
on  any  further  issues  and  project 
alternatives  for  evaluation  in  the  APEA. 
Following  the  comment  period  for  SDl, 
Entergy  conducted  a  Whitewater  boating 
study  on  November  7-8, 1998. 

The  study  reports  for  the  studies 
conducted  in  the  summer  and  fall  1998 
are  now  available  for  review  and 
comment.  These  reports  can  be 
reviewed  at  Entergy's  Jones  Mill  office 
and  the  Hot  Spring  and  Garland  County 
Public  Libraries  from  January  27. 1999 
to  March  27, 1999.  A  copy  of  all  reports 
is  also  available  at  FERC's  PubUc 
Reference  Room  at  888  First  Street,  NE, 
Washington.  D.C. 

The  public  is  invited  to  review  these 
dociunents  and  to  file  comments  on  the 
adequacy  of  these  studies  in  addressing 
issues  raised  in  the  March  1998  public 
meeting  and  the  September  22. 1998, 
NEPA  scoping  meeting.  Comments  on 
these  studies  and  requests  for  any 
additional  studies  are  due  by  Maix^h  27, 

1999.  All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  N.E..  Washington.  D.C.  20426. 

If  any  resource  agency,  Indian  tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  application  and  APEA  on 
its  merits,  the  resource  agency.  Indian 
tribe,  or  person  must  file  a  request  for 
the  study  with  the  Secretary  of  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C 
20426  by  March  27. 1999.  A  copy  of  the 
request  must  also  be  sent  to  Mr.  Henry 
Jones,  Entergy,  P.O.  Box  218.  Jones  Mill. 
AR  72105. 

Any  comments  or  recommendations 
for  further  studies  should  include  a 
detailed  description  of  the 
recommended  study  and  the  basis  for 
the  study,  including  the  study  objectives 
and  how  the  study  and  information 
sought  v>all  be  useful  in  furthering  the 
resource  goals  that  are  affected  by  the 
project.  The  request  should  include  the 
amount  of  time  needed  for  the 
recommended  study  and  an  explanation 
of  why  the  existing  data  cannot  be  used 
to  achieve  the  study  objectives. 

For  further  information,  please 
contact  Ed  Lee.  (202)  219-2809  or  E- 
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mail  address  at  Ed.Lee@FERC.fed.us  or 

Henry  Jones,  Entergy,  at  (501)  844-2148. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  99-2396  Filed  2-1-99;  8:45  am) 

BILUNG  COOE  e717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 62-000] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Request  Under 
Blanket  Authorization 

January  28, 1999. 

Take  notice  that  on  January  19, 1999, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes),  One 
Woodward  Avenue,  Suite  1600,  Detroit, 
Michigan  48226,  filed  in  Docket  No. 
CP99-1 62-000  a  request  pursuant  to 
Sections  157.205,  and  157.211  of  the 
Commission's  Regulations  luider  the 
Natvual  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  construct 
and  operate  a  tap,  a  meter  station, 
approximately  1.6  miles  of  16-inch  pipe 
(to  connect  the  tap  and  meter  station), 
and  appurtenant  facilities  to  establish  a 
delivery  point  (the  China  Township 
Delivery  point)  for  service  to  The  Detroit 
Edison  Company  (Detroit  Edison),  a  new 
end-use  shipper  on  its  system,  in  St. 
Clair  Coxmty,  Michigan,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP90-205  3-000,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  pubUc 
inspection. 

Great  Lakes  states  that  the  proposed 
tap  will  consist  of  a  below-grade  16-inch 
tap  off  of  its  mainline  loop  (the  200 
line),  a  below-grade  valve,  a  riser,  and 
above-grade  manual  valve  operator,  and 
interconnecting  piping.  Great  Lakes 
notes  that  permanent  fencing  will 
enclose  the  above-grade  facilities.  Great 
Lakes  proposes  to  construct  and  operate 
em  above-grade,  8-inch  meter  station 
(which  will  consist  of  a  single  8-inch 
meter  rim  and  turbine  meter,  a  pressure 
regulator,  gas  heater,  and  appurtenant 
facilities)  adjacent  to  the  location  where 
Detroit  Edison  will  house  three  new  gas- 
fired  72  megawatt  generating  units. 

According  to  Great  Lakes  once  the 
proposed  facilities  are  completed,  they 
will  enable  Detroit  Edison  to  receive  gas 
to  fuel  three  new  gas-fired  peak  load 
electric  generating  units,  which  will  be 
capable  of  producing  a  total  of  216 
megawatts  of  electricity  per  hour.  Great 
Lakes  contends  that  Detroit  Edison  will 
use  this  power  to  increase  reserve 
capacity  levels,  which  will  thereby 


alleviate  potential  shortfalls  in  meeting 
its  peak  power  requirements.  Great 
Lakes  claims  that  Detroit  Edison  will 
require  transportation  service  for  these 
three  units  as  of  May  1,  1999,  without 
service  by  this  date  the  units  will  not  be 
available  to  generate  the  power  required 
under  peak  load  conditions. 

Accoding  to  Great  Lakes,  SEMCO  Gas 
Company  (SEMCO),  a  shipper  on  Great 
Lakes'  system,  currently  provides  retail 
gas  distribution  service  in  this  area. 
Great  Lakes  states  that  SEMCO  provides 
Detroit  Edison  with  minimal  gas 
volumes  at  the  Belle  River  location  and 
that  those  volumes  are  not  associated 
with  the  generation  of  power.  According 
to  Great  Lakes  the  Detroit  Edison's  base 
load  power  generation  at  the  Belle  River 
location  is  coal-fired.  Thus,  Great  Lakes 
alleges  that  the  service  which  it  will 
provide  to  Detroit  Edison  is  for  new  gas- 
fired  generating  facilities,  which  will 
not  displace  any  service  presently 
provided  by  SEMCO  to  Detroit  Edison. 
Great  Lakes  states  that  Detroit  Edison 
executed  a  precedent  agreement 
providing  for  deliveries  of  up  to  3,384 
dth  per  hour. 

Great  Lakes  states  that  Detroit  Edison 
will  acquire  its  own  natural  supplies 
and  utilize  the  seller's  existing 
transportation  service  on  Great  Lakes' 
system  upstream  of  the  proposed  line 
tap,  or  utilize  a  backhaul  transportation 
service  on  Great  Lakes'  mainline,  to 
receive  gas  at  the  delivery  point. 
Therefore,  Great  Lakes  states  that  it  will 
be  able  to  provide  the  service  without 
impacting  upon  its  system-wide  peak 
day  and  annual  deliveries.  According  to 
Great  Lakes,  the  transportation  of  gas  for 
Detroit  Edison's  accoimt  will  occur 
under  Rate  Schedule  FT  of  its  FERC  Gas 
Tariff.  Great  Lakes  claims  that  the 
parties  will  execute  a  ten-year  firm 
transportation  agreement  under  Rate 
Schedule  FT.  Great  Lakes  estimates  that 
the  cost  of  constructing  the  new 
facilities  will  be  approximately  $2.3 
million. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc.  99-2393  Filed  2-1-99:  8:45  am) 

WLUNO  COOE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  Nos.  CP96-1 78-008,  CP96-809- 
007,  and  CP97-238-008] 

Maritimes  &  Northeast  Pipeline,  LLC; 
Notice  of  Amendment 

January  27,  1999. 

Take  notice  that  on  January  22, 1999, 
Maritimes  &  Northeast  Pipeline,  L.L.C. 
(Maritimes),  filed  in  Docket  Nos.  CP96- 
178-008,  CP96-809-O07,  and  CP97- 
238—008,  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for 
an  amendment  to  the  certificates 
previously  issued  to  Maritimes  to 
construct,  install,  owti,  operate,  and 
maintain  the  Maritimes  Phase  I  and 
Phase  II  facilities  from  Dracut, 
Massachusetts  to  a  point  at  the 
international  border  between  the  United 
Stats  and  Canada  near  Woodland. 
Maine.  Maritimes 's  proposal  is  more 
fully  set  forth  in  the  application  for 
amendment  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Maritimes  is  a  limited  liability 
company,  organized  and  existing  under 
the  laws  of  the  state  of  Delaware, 
Maritimes'  members  are  M&N 
Management  Company,  an  indirect, 
wholly  owned  subsidiary  of  Duke 
Energy  Corporation;  Westcoast  Energy 
(U.S.)  Inc.,  an  indirect,  wholly  owned 
subsidiary  of  Westcoast  Energy,  Inc.; 
Mobil  Midstream  Natural  Gas 
Investments  Inc.,  an  indirect,  wholly 
owned  subsidiary  of  Mobil  Corporation; 
and  Scotia  Power  U.S.,  Ltd.,  an  indirect, 
wholly  subsidiary  of  NS  Power 
Holdings,  Inc. 

Maritimes  requests  that  its  certificates 
be  amended  as  they  apply  to  Phases  I 
and  II  service: 

(1)  To  phase  the  in-service  date  of 
certain  of  its  lateral  line  facilities; 

(2)  To  defer,  subject  to  further  market 
commitments,  certain  other  laterals; 

(3)  To  eliminate  one  compressor  unit 
at  the  Baileyville,  Maine  compressor 
station; 

(4)  To  install  one  compressor  unit  at 
Richmond,  Maine  on  a  back  up  basis; 

f  5)  To  uprate  each  of  the  three 
con'.pressor  units  to  be  installed  (two  at 
Richmond,  one  at  Baileyville)  to  8311 
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horsepower  (HP)  to  reflect  the 
manufacturt  sr's  current  rating; 

(6)  To  cor  struct,  install  and  operate 
minor  deliv  sry  facilities,  including 
about  250  feet  of  10-inch  diameter 
pipeline  in  iaverhill,  Massachusetts; 

(7)  To  rev  se  its  initial  rates  to  reflect 
changed  co^  estimates  and  revised 
billing  deteiiminants; 

(8)  To  revise  certain  of  its  initial  tariff 
sheets,  incliiding  those  tariff  sheets 
addressing  creditworthiness  standards; 

(9)  To  thejextent  authorization  is 
required,  to  implement  certain  non- 
conforming provisions  in  its  executed 
service  and  backstop  agreements  that 
differ  from  tpe  pro  forma  service 
agreements  in  Maritimes'  tariff. 

Maritimea  states  that  as  markets  in 
Maine,  Massachusetts,  and  Canada  are 
changing,  there  have  been  changes  in 
the  contracts  between  Maritimes  and  its 
shippers.  Mferitimes  has  included  in  its 
amendment!  its  new  agreements,  totaling 
360,575  Dtn/d,  including  backstop 
arrangemenis  for  20  years  equal  to 
360,000  Dth|/d  of  firm  capacity. 
Maritimes  sftys  that  it  is  fully  contracted 
under  these  executed  service  and 
backstop  agi'eements.  Maritimes  notes 
that  there  ai  b  some  provisions  in  the 
service  and  jackstop  agreements 
reached  wit  i  the  shippers  that  deviate 
from  its  tari  f  and  asks  that  the 
Commissioi,,  to  the  extent  required, 
grant  authoiization  for  such  deviations. 

Maritime!  says  that  market  changes 
have  led  to  1 1  proposed  phasing  of  the 
constructioi  i  of  Maritimess'  laterals. 
Thus,  Marit  mes  proposes  to  defer 
constructioi  I  of  one  of  the  originally 
proposed  P^ase  II  laterals — the 
Bucksport  literal — with  the  in-service 
date  to  be  within  two  years  of  the  date 
of  the  order  approving  the  amendment, 
subject  to  til  e  receipt  of  firm  service 
agreements.  Also,  Maritimes  proposes  to 
defer  other  aterals  proposed  in  the 
original  Phase  II  application,  subject  to 
obtaining  a(  ditional  market 
commitments. 

Maritime!!  proposes  to  eliminate  one 
compressor  unit  at  Baileyville,  Maine;  to 
install  one  df  the  compressor  units  at 
Richmond,  vlaine  on  a  back  up  basis; 
and  to  upra  e  the  three  compressor  units 
to  be  install  sd  to  8,311  HP  to  reflect 
current  mar  ufacturer  ratings.  Maritimes 
proposes  to  construct  other  minor 
delivery  fac  ilities.  In  particular, 
Maritimes  p  roposes  the  construction 
and  operation  of  the  Haverhill  Spur  and 
the  Essex  G  is  Company  meter  station 
located  near  Haverhill.  The  Haverhill 
Spur  will  b((  about  250  feet  of  10-inch 
diameter  pi  }eline  located  in  an  area 
currently  d(  dicated  to  natural  gas 
facility  use.  Also,  Maritimes  proposes  to 
install  and  ( yperate  a  new  meter  to  be 


wholly  located  within  the  already 
approved  Dracut,  Massachusetts  meter 
station  site  as  a  new  delivery  point  for 
Boston  Gas  Company. 

Maritimes  proposes  to  revise  its  initial 
rates  to  reflect  the  increased  cost  of  its 
mainhne  facilities  and  revised  billing 
determinants.  Maritimes  says  that  these 
increased  costs  are  due  to  the  receipt  of 
construction  contract  bids,  which  reflect 
cost  increases  related  to  schedule 
extensions,  environmental  agency 
requirements,  cathodic  protection, 
material  transportation,  and  wage 
increases;  costs  associated  with  reroutes 
and  route  refinements;  and  additional 
mainline  pipeline  mileage  of  3.3  miles. 
The  revised  billing  determinemts  reflect 
the  firm  contractual  commitments  of 
360,575  Dth/d. 

The  initial  rates  for  mainline  service 
under  Rate  Schedule  NM365  are 
proposed  to  be  $0,715  per  Dth  (on  a 
100%  load  factor  basis).  This  is  based 
on  a  total  gas  plant  of  $619.5  million 
and  an  annual  cost  allocation  to  Rate 
Schedule  MN365  of  about  $94.1  million 
and  a  modified/levelized  depreciation 
method  for  the  first  four  years  of 
operation.  Also,  $10.3  million  has  been 
allocated  to  interruptible  mainline 
service  under  Rate  Schedule  MNIT. 
Rates  for  other  mainline  services  are 
derivative  of  the  Rate  Schedule  MN365 
rate. 

Maritimes  also  proposes  incremental 
rates  for  three  laterals  (Newington,  New 
Hampshire,  Westbrook,  Maine,  and 
Haverhill)  under  Rate  Schedule  MNLFT, 
the  approval  of  which  is  pending  in 
Docket  No.  CP9B-797-000.>  A  total  gas 
plant  of  $6.9  million  is  proposed  to  be 
allocated  incrementally  among  the 
above  three  laterals  as  more  fully  set 
forth  in  Exhibit  P  of  Maritimes' 
application. 

Maritimes  also  proposes  certain 
amendments  to  its  tariff.  It  proposes  to 
revise  its  creditworthiness  provisions  to 
reflect  provisions  typical  of  other 
project-financed  pipelines.  Also,  in 
order  to  promote  seamless  service, 
Maritimes  proposes  an  agency 
arrangement  reflected  in  its  tariff. 

Any  person  desiring  to  be  heard  or 
making  any  protest  with  reference  to 
said  amendment  should  on  or  before 
February  12,  1999,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 


'  In  Docket  No.  CP98-797-000,  Maritimes  is 
proposing  another  lateral  near  Veazie,  Maine  with 
a  cost  of  SS.6  million  that  is  also  proposed  to  be 
incrementally  priced  under  Rate  Schedule  MNLFT. 


and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  writh  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protests  provide 
copies  of  their  protests  to  the  party  or 
person  to  whom  the  protests  are 
directed.  Any  person  wishing  to  become 
a  party  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  a  motion  to  intervene  in  accordance 
with  the  Commission's  Rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  issued  by  the 
Commission,  filed  by  the  applicant,  or 
filed  by  all  other  intervenors.  An 
intervenor  can  file  for  rehearing  of  any 
Conmiission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  serve 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 
Commenters  will  not  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents,  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Conmienters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  dociunents 
filed  by  other  parties  or  issued  by  the 
Commission,  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  Federal 
court.  The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  these 
applications  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
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convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Maritimes  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary 
IFR  Doc.  99-2365  Filed  2-1-99;  8:45  am] 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-161-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Application 

January  28,  1999. 

Take  notice  that  on  January  19,  1999, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  747  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP99-161-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act,  for  permission  and  approval  to 
abandon  by  sale  to  MidCon  Gas 
Products  Corp.  (MGP),  a  non- 
jurisdictional  gathering  affiliate,  certain 
certificated  facilities  located  in  Carson, 
Gray,  Hutchinson,  Moore  and  Roberts 
Counties,  Texas,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Natural  states  that  the  facilities  for 
which  it  is  seeking  abandonment 
authority  are  located  in  two  separate 
gathering  areas — the  Panhandle 
Gathering  Area  and  the  Quinduno 
Gathering  Area.  Natiu-al  states  that  it 
requests  permission  to  abandon  from 
the  Panhandle  Gathering  Area,  nine 
compressor  units  located  at  Compressor 
Station  112  in  Moore  County,  Texas, 
totaling  11,250  horsepower;  and  Booster 
Stations  52  and  53,  both  located  in 
Carson  County,  Texas,  each  housing  one 
660  horsepower  compressor  unit,  for  a 
total  of  1,320  horsepower.  Also,  Natural 
states  that  it  requests  permission  to 
abandon  from  the  Quinduno  Gathering 
Area,  37  miles  of  pipe  ranging  fi'om  6- 
inches  to  16-inches  in  diameter,  six 
compressor  units  at  Booster  Station  149 
and  twelve  wellhead  meters. 

Natural  states  that  all  of  the  facilities, 
included  certificated  and  non- 
certificated  facilities,  in  the  Panhandle 
Gathering  Area  and  the  Quinduno 
Gathering  Area  comprise  Natural's  West 
Panhandle  Gathering  System  (WPGSj. 


Natural  states  that  the  WPGS  consists  of 
527  miles  of  pipe  (main  trunklines  and 
laterals)  ranging  in  diameter  from  2 
inches  to  24  inches,  compression,  field 
booster  stations,  meters,  taps  and 
appurtenant  facilities.  It  is  stated  that 
due  to  the  fact  that  Natural  no  longer 
provides  a  bundled  sales  service,  there 
is  no  need  for  Natural  to  purchase  gas 
along  the  WPGS  for  its  system  supply. 
Therefore,  Natural  is  seeking  in  the 
subject  filing,  to  abandon  by  sale  to 
MGP,  the  certificated  laterals, 
compression,  field  booster  stations  and 
associated  meters  and  equipment  that 
are  located  in  the  WPGS. 

Natural  states  that  it  intends  to 
transfer  the  entire  WPGS  to  MGP.  In 
addition.  Natural  states  that  it  will  sell 
the  WPGS  to  MGP  at  its  net  book  value. 
Natural  states  that  as  of  September  30, 
1998,  the  net  book  value  of  the 
certificated  facilities  was  $0  and  the  net 
book  value  of  the  non-certificated 
facilities  was  $7.6  million. 

Natural  states  that  there  is  one  firm 
transportation  agreement  under  Rate 
Schedule  FTS  with  a  primary  receipt 
point  in  the  WPGS  that  will  need  to  be 
terminated  in  connected  with  the 
proposed  sale  to  MGP.  Natural  states 
that  the  shipper  is  KN  Marketing,  Inc. 
(KNM),  an  affiliate  of  Natural.  Natural 
further  states  that  it  has  been 
transporting  up  to  70,000  MMBtu  per 
day  for  KNM  under  the  agreement  and 
will  continue  to  provide  such  service 
until  the  facilities  are  transferred  to 
MGP,  at  which  time,  MGP  has  agreed  to 
provide  the  service  for  KNM. 

Natural  requests  that  the  order  state 
that  the  facilities  in  the  WPGS  that  are 
being  abandoned  will  be  exempt  from 
the  Commission's  jurisdiction  after  such 
facilities  are  transferred  to  MGP  and 
operated  by  MGP  as  a  non-jurisdictional 
gathering  system. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  18, 1999,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  washing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 


Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  vdll  be 
unnecessary  for  Natural  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  99-2392  Filed  2-1-99;  8:45  am] 

BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-1 459-000] 

Norttieast  Utilities  Service  Company; 
Notice  of  Filing 

January  27,  1999. 

Take  notice  that  on  January  19,  1999, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing,  its 
response  to  the  Commission's  December 
16,  1998,  Order  regarding  the  North 
American  Electric  Reliability  Council 
Transmission  Loading  Relief  (TLR) 
Procedures. 

NUSCO  states  that  because  it  has  been 
informed  by  the  New  England  Power 
Pool  that  the  TLR  Procedures  would  not 
apply  to  the  NEPOOL  Control  area,  the 
Northeast  Utilities  System  Companies 
are  not  adopting  the  TLR  Procedures. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  SU^et.  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
February  8,  1999.  Protests  will  be 
considei^d  by  the  Commission  to 
determint.  the  appropriate  action  to  be 


5044 


Federal  Register/Vol.  64,  No.  21 /Tuesday.  February  2.  1999/Notices 


taken,  but 
protestants 
Any  persor 
must  file  a 
of  this  filin 
Commissioh 
inspection 
Linwood  A. 


^i\\  not  serve  to  make 
parties  to  the  proceedings, 
wishing  to  become  a  party 
notion  to  intervene.  Copies 
;  are  on  file  with  the 
and  are  available  for  public 


Acting 
IFRDoc 


Secre  arv. 


iVatson.  Jr.. 

Filed  2-1-99;  8:45  am] 
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BILLING  CODE 


J717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-399-002] 

Northern  Bjorder  Pipeline  Company; 
Notice  of  dompliance  Filing 

January  27,  1999. 

Take  not  ce  that  on  January  22,  1999. 
Northern  B  Drder  Pipeline  Company 
(Northern  I  order)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No ,  1,  the  following  tariff  sheet 
to  become  (  ffective  November  1,  1998: 

First  Revisec  Sheet  Number  248C.02 
Northern  Border  states  that  the 


purpose  of 


:his  filing  is  to  comply  with 


the  Commi:;sion's  letter  order  issued 
January  12,  1999  in  Docket  No.  RP98- 
399-001.  T  le  Commission's  January  12, 
1999  letter  arder  required  Northern 
Border  to  e  ther  replicate  in  its  tariff  the 
Timely  Noinination/Intra-day 
Nomination  diagramed  at  GISB 
Standard  l,3.2(vi)  or  incorporate  this 
standard  m  odel  in  its  tariff  by 
specificall)  referring  to  this  standard  by 
number  ami  version.  The  proposed 
change  inc(  »rporates  by  reference  this 
standard  by  number  and  version. 

Any  pers  on  desiring  to  protest  this 
filing  shoul  d  file  a  protest  with  the 
Federal  Endrgy  Regulatory  Commission. 
888  First  Steet,  NE,  Washington,  DC 
20426,  in  a  xordance  with  Section 
385.211  of  he  Commission's  Rules  and 
Regulation! .  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commi  ision's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determir  ing  the  appropriate  action  to 
be  taken,  bi  it  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  oft]  lis  filing  are  on  file  with  the 
Commissio  i  and  are  available  for  public 
inspection  |n  the  Public  Reference 
Room. 

Linwood  A.  IVatson,  Jr., 
Acting  Secre  tary. 
|FR  Doc.  99-2369  Filed  2-1-99:  8:45  am] 


BILLING  CODE 


1717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


pocket  No.  CP909-1 57-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Request  Under  Blanket 
Authorization 

January  28, 1999. 

Take  notice  that  on  January  19,  1999, 
Northwest  Pipeline  Corporation 
(Northwest)  295  Chipeta  Way,  Sah  Lake 
City,  Utah  84108,  filed  a  request  with 
the  Commission  in  Docket  No.  CP99- 
157-000,  pursuant  to  Sections  157.205, 
157,211  and  157.216(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  abandon  in  place  its  existing  Byford 
tap.  Northwest  additionally  requests 
authorization  to  construct  and  operate  a 
relocated,  replacement  Byford  tap 
authorized  in  blanket  certificate  issued 
in  Docket  No.  CP82-433-O00,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Northwest  proposes  to  abandon  in 
place  its  existing  Byford  tap  consisting 
of  a  2-inch  tap  and  appurtenances  for 
delivery  of  natural  gas  to  Avista's 
Corporation  (Avista's)  distribution 
facilities.  Northwest  additionally 
proposes  to  construct  and  operate  a 
relocated,  replacement  Byford  tap  on  its 
Coeur  d'Alene  Lateral  located  in 
Spokane  County.  Washington. 
Northwest  states  this  project  is 
necessary  to  accommodate  a  request  by 
Avista,  formerly  the  Washington  Power 
Company,  to  relocate  the  Byford  tap. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  piu^uant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
authorized  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  widiin  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-2391  Filed  2-1-99;  8:45  am] 
BILUNG  CODE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 64-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Request  Under 
Blanket  Authorization 

January  27, 1999. 

Take  notice  that  on  Januarj'  19,  1999, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP99-1 64-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct, 
own  and  operate  certain  facilities  to  be 
located  in  Scott  County,  Illinois,  in 
order  to  establish  a  new  delivery  point 
for  Soyland  Power  Cooperative,  Inc. 
(Soyland),  under  Panhandle's  blanket 
certificate  issued  in  Docket  No.  CP83- 
83-000,  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Panhandle  proposes  to  install  two  10- 
inch  hot  taps,  check  valves  and 
associated  facilities  on  Panhandle's 
mainline  facilities.  Panhandle  states  that 
it  will  also  install  electronic  gas 
measurement  equipment  on  the 
proposed  metering  facilities  to  be 
constructed  and  installed  by  Soyland. 
Panhandle  states  that  the  proposed 
interconnection  will  be  utilized  to 
provide  transportation  service  to 
Soyland  and  that  the  new 
intercoimection  will  be  designed  to 
deliver  up  to  96,000  Dth/day  of  natural 
gas.  Panhandle  states  that  the  estimated 
cost  of  the  proposed  facilities  is 
approximately  $252,000. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  not  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
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authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Linwood  A  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-2367  Filed  2-1-99;  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  GT99-9-O00] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Refund  Report 

January  27, 1999. 

Take  notice  that  on  January  25,  1999, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (PG&E  GT-NW)  filed  a 
Refund  Report  for  interruptible 
transportation  revenue  credits  on  its 
Coyote  Springs  Extension. 

PG&E  GT-NW  states  that  it  refunded 
$1,102.03  to  Portland  General  Electric 
Company,  the  sole  eligible  firm  shipper 
on  the  Coyote  Springs  Extension,  by 
credit  billing  adjustment  on  January  12, 
1999. 

PG&E  GT-NW  further  states  that  a 
copy  of  this  filing  has  been  served  on  all 
affected  customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  February  3,  1999. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr. 
Acting  Secretary. 
[FR  Doc.  99-2368  Filed  2-1-99;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-208-000] 

Sea  Robin  Pipeline  Company;  Notice 
of  Flowthrough  Crediting  Report 

January  27, 1999. 

Take  notice  that  on  January  21, 1999, 
Sea  Robin  Pipeline  Company  (Sea 


Robin)  submitted  its  Annual 
Flowthrough  Crediting  Mechanism 
Filing.  Sea  Robin  states  that  this  fiUng 
was  made  pursuant  to  Section  27  of  the 
General  Terms  and  Conditions  of  Sea 
Robin's  FERC  Gas  Tariff  which  requires 
the  crediting  of  certain  amounts 
received  as  a  result  of  resolving  monthly 
imbalances  between  its  gas  and 
liquefiables  shippers  and  under  its 
operational  balancing  agreements,  and 
imposing  scheduling  penalties  during 
the  12  month  period  ending  October  31, 
1998. 

Sea  Robin  reports  that  it  paid 
$442,911.56  in  excess  of  amounts 
received  fi-om  Shippers.  Accordingly, 
this  year  there  is  no  amount  to  be 
credited  to  shippers.  Sea  Robin 
requested  for  good  cause  the 
Commission  accept  this  filing  out-of- 
time. 

Sea  Robin  states  that  copies  of  Sea 
Robins's  filirig  will  be  served  upon  all 
of  Sea  Robin's  shippers,  interested 
commissions  and  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
February  3, 1999.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings, 
any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Pubhc  Reference 
Room. 

Linwood  A.  Watson,  Jr. 
Acting  Secretary. 
[FR  Doc.  99-2370  Filed  2-1-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP96-682-001] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Petition  To  Amend 

January  28, 1999. 

Take  notice  that  on  January  19,  1999, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky  42304,  filed  in 
Docket  No.  CP96-582-O01,  a  petition  to 
amend  the  authorizations  issued  on 
December  4, 1996  in  Docket  No.  CP96- 


582-000,  pursuant  to  Section  7  of  the 
Natural  Gas  Act  and  Part  157  of  the 
Commission's  (Commission) 
Regulations,  in  order  to  perform 
remedial  work  on  35  wells  and  five 
associated  tank  batteries  at  the  Dixie 
Storage  Field,  all  as  more  fully 
described  in  the  application  which  is  on 
file  with  the  Commission  and  open  for 
public  inspection. 

In  Docket  No.  CP96-582-O00,  the 
Commission  authorized  Texas  Gas  to 
expand  the  storage  boundary  at  the 
Dixie  Storage  Field  located  in 
Henderson  County,  Kentucky.  In  the 
instant  application,  Texas  Gas  seeks 
Commission  authorization  to  proceed 
with  remedial  activity  on  35  wells  and 
5  associated  tank  batteries,  all  within 
the  approved  837-acre  storage 
expansion  zone  which  was  authorized 
in  Docket  No.  CP96-582-000.  Texas  Gas 
says  the  aforementioned  wells  are  all 
abandoned  oil  wells  that  have  been  non- 
productive for  many  years.  Further, 
Texas  Gas  says  the  original  well 
operator  failed  to  properly  plug  and 
abandon  these  wells  when  they  were 
abandoned. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  wath  reference  to  said 
application  should  on  or  before 
February  18,  1999,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
person  to  whom  the  protests  are 
directed.  Any  person  wishing  to  become 
a  party  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  a  motion  to  intervene  in  accordance 
with  the  Commission's  Rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  issued  by  the 
Commission,  filed  by  the  applicant,  or 
filed  by  other  intervenors.  An  intervenor 
can  file  for  rehearing  of  any  Commission 
order  and  can  petition  for  a  court  review 
of  any  such  order.  However,  an 
intervenor  must  submit  copies  of 
comments  or  any  other  filing  it  makes 
with  the  Commission  to  every  other 
ir.tervenor  in  the  proceeding,  as  well  as 
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filing  an  original  and  14  copies  with  the 
Commission. 

A  person  dees  not  have  to  intervene, 
however,  in  oi  der  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 
Commenters  \  idll  be  placed  on  the 
Commission's  environmental  maiUng 
list,  will  recei  /e  copies  of 
environmenta  I  documents,  and  will  be 
able  to  partici  Date  in  meetings 
associated  with  the  Commission's 
environmenta  I  review  process. 
Commenters  \i^ill  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties,  -lowever,  Commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehear  ng  or  appeal  the 
Commission's  final  order  to  a  Federal 
court.  The  Coi  nmission  will  consider  all 
comments  an(  I  concerns  equally, 
whether  filed  by  Commenters  or  those 
requesting  int  srvenor  status. 

Take  furthe  ■  notice  that,  pursuant  to 
the  authority  i  :ontained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy^  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Cpmmission's  Rules  of 
Practice  and  ijrocedure.  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  ifpio  motion  to  intervene  is 
filed  within  tl  le  time  required  herein,  if 
the  Commissi  an  on  its  owm  review  of 
the  matter  fin  is  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  iind  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed  or 
if  the  Commi!  sion  on  its  own  motion 
believes  that ;  i  formal  hearing  is 
required,  furt  ler  notice  of  such  hearing 
will  be  duly  g  iven. 

-    Under  the  j  irocedure  herein  provided 
for,  unless  otlierwise  advised,  it  will  be 
unnecessary  1  or  Texas  Gas  to  appear  or 
be  represente  i  at  the  hearing. 
Linwood  A.  Wi  itson,  Jr., 
Acting  Secretai  y. 

IFR  Doc.  99-2390  Filed  2-1-99;  8:45  ami 
BILUNQ  CODE  67'  7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 70-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Request  Under  Blanket 
Authorization 

January  28,  1999. 

Take  notice  that  on  January  22, 1999, 
Texas  Gas  Transmission  Corporation 
(Texas  GasJ.  P.O.  Box  20008, 
Owensboro.  Kentucky  42304,  filed  in 
Docket  No.  CP99-1 70-000  a  request 
pursuant  to  sections  157.205  and 
157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.216)  for 
authorization  to  abandon  the  existing 
measurement  facilities  at  its  LaFourche 
No.  1  Delivery  Meter  Statioin  located  on 
Texas  Gas'  Bayou  Chevreuil-Trahan  10- 
Inch  Pipeline  in  LaFourche  Parish, 
Louisiana,  under  Texas  Gas'  blanket 
certificate  issued  in  Docket  No.  CP82- 
407-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  it  currently 
delivers  gas  to  Trans  Louisiana  Gas 
Company,  a  Division  of  Atmos  Energy 
Corporation,  (TransLa)  at  the  LaFourche 
No.  1  Delivery  Meter  Station.  TransLa 
has  requested  that  Texas  Gas  permit  it 
to  render  gas  service  at  this  meter  site, 
and  Texas  Gas  has  agreed  to  allow 
TransLa  to  be  the  custody  transfer 
provider  at  this  location.  To  accomplish 
this  change  in  delivery  of  gas,  Texas  Gas 
agreed  to  file  for  approval  to  retire  its 
existing  measurement  facilities  at  the 
LaFourche  No.  1  Delivery  Meter  Station. 

Thereafter,  TransLa  will  install,  owrn, 
operate  and  maintain  measurement, 
regulation,  odorization  and  other  related 
facilities  necessary  to  provide  service  at 
this  meter  site  on  Texas  Gas'  existing 
meter  lot. 

Texas  Gas  has  agreed  to  pay  to 
TransLa  up  to  a  maximum  of  $13,880  as 
a  contribution  in  aid  for  the  costs 
relative  to  the  installation  of  the  above- 
mentioned  facilities.  No  new  facilities 
are  required  to  be  constructed  by  Texas 
Gas  to  provide  service  to  TransLa. 

Texas  Gas  states  that  the 
abandorunent  of  facihties  will  not  result 
in  any  termination  of  currently  provided 
service.  Texas  Gas  states  that  its  existing 
tariff  does  not  prohibit  this  activity  and 
that  there  is  sufficient  capacity  to 
accommodate  the  proposed  changes 
without  detriment  or  disadvantage  to  its 
other  customers. 


Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  in  the  day  after 
the  time  allowed  for  filing  a  protest.  If 
a  protest  is  filed  and  not  withdrawm 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  99-2395  Filed  2-1-99;  8:45  ami 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG99-67-000,  et  al.] 

Lake  Road  Generating  Company,  L.P., 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

January  26,  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Lake  Road  Generating  Company,  L.P. 

[Docket  No.  EG99-67-000] 

Take  notice  that  on  January  22,  1999, 
Lake  Road  Generating  Company,  L.P. 
(Lake  Road),  a  Delaware  limited 
partnership  with  its  principal  place  of 
business  at  7500  Old  Georgetown  Road, 
Bethesda,  MD  20814,  filed  writh  the 
Federal  Energy  Regulatory  Commission, 
an  Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

Lake  Road  proposed  to  construct,  own 
and  operate  a  nominally  rated  792  MW 
natural  gas-fired  combined  cycle  power 
plant  in  the  Town  of  Killingly, 
Connecticut.  The  proposed  power  plant 
is  expected  to  commence  commercial 
operation  in  the  year  2001.  All  capacity 
and  energy  from  the  plant  will  be  sold 
exclusively  at  wholesale. 

Comment  date:  February  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
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2.  NfEG  Marketing,  LLC  and  Sempra 
Energy  Trading  Corp. 

(Docket  No.  EC99-28-0001 

Take  notice  that  on  January  22, 1999, 
MEG  Marketing,  LLC  (MEG)  and  Sempra 
Energy  Trading  Corp.  (SET),  both 
marketers  of  electric  power,  filed  a 
request  for  approval  of  the  disposition 
of  all  of  the  member  interests  in  MEG  to 
a  new  entity  and  subsequent  purchase 
of  40  percent  of  the  member  interests  in 
the  new  entity  by  SET. 

Comment  date:  February  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Empresa  de  Generacion  Electrica 
Fortuna,  S.A. 

[Docket  No.  EG99-66-0001 

Take  notice  that  on  January  20, 1999, 
Empresa  de  Generacion  Electrica 
Fortuna,  S.A.  (Applicant),  Chiriquicito 
Distrito  de  Gualaca,  Frovincia  de 
Chiriqui,  Republica  Panama,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Applicant,  a  Panamanian  sociedad 
anonima,  owns  certain  power  generating 
facilities  in  Panama.  These  facilities 
consist  of  an  approximately  300  MW 
hydroelectric  power  generating  facility 
in  Chiriqui  province,  Panama. 

Comment  date:  February  16,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Americas  Generation  Corp. 

[Docket  No.  £099-68-000) 

Take  notice  that  on  January  22, 1999, 
Americas  Generation  Corp.  (Applicant). 
Dresdner  Bank  Tower,  Ninth  Floor,  50th 
Street,  Panama  City,  P.O.  Box  8376, 
Panama  7,  Republic  of  Panama,  filed 
with  the  Federal  Energy  Regulatory 
Commission,  an  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Applicant,  a  Panamanian  sociedad 
anonima,  intends  to  operate  and  manage 
certain  power  generating  facilities  in 
Panama.  These  facilities  will  consist  of 
an  approximately  300  MW  hydroelectric 
power  generating  facility  in  Chiriqui 
province,  Panama. 

Comment  date:  February  16.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


5.  Wolverine  Power  Supply 
Cooperative,  Inc. 

[Docket  No.  EL99-29-0001 

Take  notice  that  on  January  19, 1999, 
Wolverine  Power  Supply  Cooperative, 
Inc.  (Wolverine),  tendered  for  filing  an 
application  to  waive  the  Commission's 
requirement  that  Wolverine  file  a  joint 
pool-wide  open  access  transmission  pro 
form  tariff  for  the  1991  Municipal/ 
Cooperative  Coordinated  Pool 
Agreement  (MCCP  Agreement)  between 
Wolverine  and  the  Michigan  Public 
Power  Agency  (MPPA). 

Copies  of  the  filing  were  served  upon 
the  Michigan  Public  Power  Agency  and 
the  Public  Utility  Commission  of 
Michigan. 

Comment  date:  February  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Entergy  Services,  Inc. 

[Docket  No.  ER99-635-0O0] 

Take  notice  that  on  January  20,  1999, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy  Gulf 
States,  Inc.,  tendered  for  filing  an 
amendment  to  the  filing  of  three  Letter 
Amendments  to  the  Agreements  for 
Wholesale  Electric  Service  between 
Entergy  Gulf  States,  Inc.,  and  the  Cities 
of  Caldwell,  Kirbyville  and  Newton, 
Texas. 

Comment  date:  February  9,  1999,  in 
accordance  with  Standard  Peiragraph  E 
at  the  end  of  this  notice. 

7.  Kansas  City  Power  &  Light  Company 

[Docket  No.  ER99-1 005-000] 

Take  notice  that  on  January  20,  1999, 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  an 
amendment  to  its  original  filing  made 
on  December  24,  1998  in  the  above- 
captioned  docket. 

A  copy  of  this  filing  was  served  on 
customers  presently  taking  service 
under  FERC  Electric  Tariff.  Original 
Volume  No.  4,  the  Kansas  Corporation 
Commission  and  the  Missouri  Public 
Service  Commission. 

Comment  date:  February  10,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  New  England  Power  Pool 

[Docket  No.  ER99-1 142-0001 

Take  notice  that  on  January  19,  1999, 
the  New  England  Power  Pool 
(NEPOOL),  Executive  Committee 
tendered  for  filing  a  supplemental  filing 
to  the  Fortieth  Agreement  Amending 
New  England  Power  Pool  Agreement 
(the  Fortieth  Agreement),  including  an 
affidavit  and  updated  exhibits  thereto 
and  addressing  issues  raised  by  the 
Commission's  December  30,  1998,  order 


in  FERC  Docket  Number  ER98-3554- 
000  with  respect  to  Schedule  3  of  the 
ISO  New  England  Inc.,  tariff  for 
Transmission  Dispatch  and  Power 
Administration  Services  and  Section 
1.13  of  the  Fortieth  Agreement. 

The  NEPOOL  Executive  Committee 
states  that  copies  of  these  materials  were 
sent  to  all  entities  on  the  service  lists  in 
the  captioned  docket,  to  all  entities  on 
the  service  lists  in  FERC  Docket 
Numbers  OA97-237-000,  ER97-1079- 
000,  ER97-3574-000,  OA97-608-000, 
ER97-4421-000,  and  ER98-499-000,  to 
the  participants  in  the  New  England 
Power  Pool,  and  to  the  New  England 
state  governors  and  regulatory 
commissions. 

Comment  date:  February  8.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER99-1 205-000) 

Take  notice  that  on  January  20.  1999. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing  a 
Notice  of  Withdrawal  applicable  to  the 
executed  Service  Agreement  it  filed  on 
January  7.  1999  on  behalf  of  PECO 
Energy  Company — Power  Team  under 
its  proposed  Scheduling  and  Balancing 
Services  Tariff.  The  Commission's  Order 
Rejecting  Scheduling  And  Balancing 
Tariff,  And  Accepting  In  Part  And 
Rejecting  In  Part  (As  Modified) 
Proposed  Amendment  To  Open  Access 
Tariff  (issued  January  11, 1999) 
mandates  the  withdrawal  of  the  PECO 
Service  Agreement. 

Copies  of  the  filing  were  served  upon 
PECO  Energy  Company — Power  Team 
and  the  New  York  Public  Service 
Commission. 

Comment  date:  February  10,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  ER99-1 371-000) 

Take  notice  that  on  January  19.  1999. 
Rochester  Gas  and  Electric  Corporation 
(RG&E).  tendered  a  Market-Based 
Service  Agreement  between  RG&E  and 
Coral  Power  L.L.C.  (Customer)  with  the 
Federal  Energy  Regulatory  Commission 
(Commission).  This  Service  Agreement 
specifies  that  the  Customer  has  agreed 
to  the  rates,  terms  and  conditions  of 
RG&E's  FERC  Electric  Rate  Tariff. 
Original  Volume  No.  3  (Power  Sales 
Tariff)  accepted  by  the  Commission  in 
Docket  No.  ER97-3553  (80  FERC 
161,284)  (1997)). 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
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January  6, 19p9,  for  the  Service 
Agreement. 

RG&E  has 
on  the  New  ' 
Commission 


!  erved  copies  of  the  filing 
brk  State  Public  Service 
md  on  the  Customer. 


<fafe;  February  8,  1999,  in 
\f  ith  Standard  Paragraph  E 


Comment 
accordance 
at  the  end  of  this  notice. 


eqi  lests 


DEML  r 
December  22 
which  service 


Stat  3s 


DEML 
was  served 

Comment 
accordance 
at  the  end  of 


Take  noti 
Duke  Energy 
tendered  for 


Ind 


service 
Cahfomia 
Corporation 
DEOs 
Schedule  Nc 


DEO  statei . 
was  served 
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11.  Duke  Energy  Morro  Bay  LLC 

(Docket  No.  EF  99-1380-000 

Take  notio!  that  on  January  20,  1999, 
Duke  Energy  Morro  Bay  LLC  (DEMB). 
tendered  for  iling  an  unexecuted 
service  agree  nent  establishing  the 
Cahfomia  Ini  lependent  System  Operator 
Corporation  ISO)  as  a  customer  under 
DEMB's  Am«  nded  FERC  Electric  Rate 
Schedule  No  2. 

DEMB  reqi  lests  an  effective  date  of 
March  22,  IS  99. 

DEMB  Stat  ;s  that  a  copy  of  the  filing 
was  served  o  i  the  ISO. 

Comment  >  iate:  February  10,  1999.  in 
accordance  \  rith  Standard  Paragraph  E 
at  the  end  of  jthis  notice. 

12.  Duke  Em  rgy  Moss  Landing  LLC 

IDocket  No.  El  ;99-l  381-000) 

Take  notic ; 
Duke  Energy 
(DEML).  ten 
unexecuted 
establishing 
System 
customer  un 
FERC  Elect 


that  on  January  20,  1999. 
Moss  Landing  LLC 
(  ered  for  filing  an 
!  ervice  agreement 
he  California  Independent 
Oper  3tor  Corporation  (ISO)  as  a 
per  DEML's  Amended 
Rate  Schedule  No.  3. 

an  effective  date  of 
1998.  the  date  upon 
commenced. 

that  a  copy  of  the  filing 
the  ISO. 


n: 


on 


iate:  February  10,  1999,  in 
4:ith  Standard  Paragraph  E 
this  notice. 


13.  Duke  Energy  Oakland  LLC 

(Docket  No.  EI199-1 382-000] 


CBi 


that  on  January  20,  1999 
Oakland  LLC  (DEO), 
filing  an  unexecuted 
agree  ment  establishing  the 

ependent  System  Operator 
(ISO)  as  a  customer  under 
Amei{ded  FERC  Electric  Rate 
.  3. 


DEO  requests  an  effective  date  of 
March  22,  1^99. 


(n 


that  a  copy  of  the  filing 
the  ISO. 


Comment  date:  February  10, 1999,  in 
accordance  vith  Standard  Paragraph  E 
at  the  end  o  this  notice. 


14.  Allegheny  Power  Service  Corp.,  on 
behalf  of  Monongahela  Power  Co.,  The 
Potomac  Edison  Company  and  West 
Penn  Power  Company  (Allegheny 
Power) 

[Docket  No.  ER99-1 383-000) 

Take  notice  that  on  January  20,  1999. 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  Supplement  No.  14,  to  add  one 
(1)  new  Customer  to  the  Market  Rate 
Tariff  under  which  Allegheny  Power 
offers  generation  services. 

Allegheny  Power  requests  a  waiver  of 
notice  requirements  to  make  service 
available  as  of  January  19, 1999,  to 
FirstEnergy  Corporation. 

Copies  of  the  tiling  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  February  10. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER99-1 384-000) 

Take  notice  that  on  January  20.  1999. 
the  Wisconsin  Public  Service 
Corporation  (WPSC),  tendered  for  filing 
Supplement  No.  12.  to  its  service 
agreement  with  Consolidated  Water 
Power  Company  (CWPCO).  Supplement 
No.  12.  provides  CWPCo's  contract 
demand  nominations  for  January  1999- 
December  2003,  under  WPSC's  W-3 
tariff  and  CWPCo's  applicable  service 
agreement. 

The  company  states  that  copies  of  this 
filing  have  been  served  upon  CWPCO 
and  to  the  State  Commissions  where 
WPSC  serves  at  retail. 

Comment  date:  February  10, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER99-1 385-000] 

Take  notice  that  on  January  20.  1999. 
the  Wisconsin  Public  Service 
Corporation  (WPSC).  tendered  for  filing 
Supplement  No.  1,  to  its  partial 
requirements  service  agreement  with 
Upper  Peninsula  Power  Company 
(UPPCo).  Supplement  No.  1.  provides 
UPPCo's  contract  demand  nominations 
for  January  2000-December  2002,  under 
WPSC's  W-2A  partial  requirements 


tariff  and  UPPCo's  applicable  service 
agreement. 

The  company  states  that  copies  of  this 
filing  have  been  served  upon  UPPCo 
and  to  the  State  Commissions  where 
WPSC  serves  at  retail. 

Comment  date:  February  10,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER99-1 386-000] 

Take  notice  that  on  January  20,  1999, 
the  Wisconsin  Public  Service 
Corporation  (WPSC),  tendered  for  filing 
Supplement  No.  12,  to  its  partial 
requirements  service  agreement  with 
Manitowoc  Public  Utilities  (MPU). 
Supplement  No.  12,  provides  MPU's 
contract  demand  nominations  for 
January  1999 — December  2003,  under 
WPSC's  W-2A  partial  requirements 
tariff  and  MPU's  applicable  service 
agreement. 

The  company  states  that  copies  of  this 
filing  have  been  served  upon  MPU  and 
to  the  State  Commissions  where  WPSC 
serves  at  retail. 

Comment  date:  February  10, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  PP&L,  Inc. 

IDocket  No.  ER99-1 387-000] 

Take  notice  that  on  January  20.  1999, 
PP&L.  Inc.  (PP&L).  tendered  for  filing  a 
Service  Agreement  for  Sale  of  Capacity 
Credits,  dated  December  29,  1998,  with 
DTE  Edison  America,  Inc.  (DTE),  under 
PP&L's  Market-Based  Rate  and  Resale  of 
Transmission  Rights  Tariff,  FERC 
Electric  Tariff,  Revised  Volume  No.  5. 
The  Service  Agreement  adds  DTE  as  an 
eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
January  20,  1999,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  DTE  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  February  10.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  PP&L,  Inc. 

[Docket  No.  ER99-1 388-000] 

Take  notice  that  on  January  20.  1999, 
PP&L,  Inc.  (PP&L)  tendered  for  filing  a 
Service  Agreement  for  Sale  of  Capacity 
Credits,  dated  December  31, 1999.  with 
Horizon  Energy  d/b/a  Exelon  Energy 
(Exelon)  under  PP&L's  Market-Based 
Rate  and  Resale  of  Transmission  Rights 
Tariff,  FERC  Electric  Tariff.  Revised 
Volume  No.  5.  The  Service  Agreement 
adds  Exelon  as  an  eligible  customer 
under  the  Tariff. 
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PP&L  requests  an  effective  date  of 
January  20,  1999,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Exelon  and  to  the 
Pennsylvania  PubUc  Utility 
Commission. 

Comment  date:  February  10, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-1 390-000] 

Take  notice  that  on  January  20, 1999, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  executed  Transmission 
Service  Agreement  between  Niagara 
Mohawk  and  Niagara  Mohawk  Energy 
Marketing,  Inc.  This  Transmission 
Service  Agreement  specifies  that  NMEM 
has  signed  on  to  and  has  agreed  to  the 
terms  and  conditions  of  Niagara 
Mohawk's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000. 

Niagara  Mohawk  requests  an  effective 
date  of  March  1, 1999.  Niagara  Mohawk 
has  requested  waiver  of  the 
Commission's  60-day  notice 
requirements  for  good  cause  shown. 

Niagara  Mohawk  has  served  copies  of 
the  filing  upon  New  York  Public  Service 
Commission  and  NMEM. 

Comment  date:  February  10,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-1 391-000] 

Take  notice  that  on  January  20, 1999, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  executed  Transmission 
Service  Agreement  between  Niagara 
Mohawk  and  Niagara  Mohawk  Energy 
Marketing,  Lie.  This  Transmission 
Service  Agreement  specifies  that  NMEM 
has  signed  on  to  and  has  agreed  to  the 
terms  and  conditions  of  Niagara 
Mohawk's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000. 

Niagara  Mohawk  requests  an  effective 
date  of  March  1, 1999.  Niagara  Mohawk 
has  requested  waiver  of  the 
Commission's  60-day  notice 
requirements  for  good  cause  shown. 

Niagara  Mohawk  has  served  copies  of 
the  filing  upon  New  York  Public  Service 
Commission  and  NMEM. 

Comment  date:  February  10,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


22.  Kansas  Gas  and  Electric 

[Docket  No.  ER99-1 392-000] 

Take  notice  that  on  January  20,  1999, 
Western  Resources,  Inc.  (Western 
Resources),  on  behalf  of  its  wholly 
owned  subsidiary,  Kansas  Gas  and 
Electric  Company,  tendered  for  fihng  a 
proposed  change  to  its  Rate  Schedule 
FERC  No.  198.  Western  Resources  states 
that  the  change  is  to  add  a  new  point  of 
delivery  ujider  the  generating  municipal 
electric  service  agreement  with  the  City 
of  Winfield,  Kansas. 

The  change  is  proposed  to  become 
effective  May  1,  1999. 

Copies  of  the  filing  were  served  upon 
the  City  of  Winfield,  Kansas,  and  the 
Kansas  Corporation  Commission. 

Comment  date:  February  10, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Florida  Power  &  Light  Company 

[Docket  No.  ER99-1 395-000] 

Take  notice  that  on  January  21,  1999, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  a  proposed  service 
agreement  with  Georgia  Transmission 
Corporation  for  long-term  firm 
transmission  service  under  FPL's  Open 
Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
service  agreements  be  permitted  to 
become  effective  on  January  1, 1999. 

FPL  states  that  this  filing  is  in 
accordance  with  Section  35  of  the 
Commission's  Regulations. 

Comment  date:  February  10,  1999,  in 
accordance  writh  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Florida  Power  &  Light  Company 

[Docket  No.  ER99-1 3 96-000] 

Take  notice  that  on  January  21,  1999, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  proposed  service 
agreements  with  City  of  Lakeland, 
Department  of  Electric  and  Water 
Utilities  for  Short-Term  Firm  under 
FPL's  Open  Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
service  agreements  be  permitted  to 
become  effective  on  January  1,  1999. 

FPL  states  that  this  filing  is  in 
accordance  with  Section  35  of  the 
Commission's  Regulations. 

Comment  da/e:  February  10,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER9&-1 397-000] 

Take  notice  that  on  January  21, 1999, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  for  Long  Term  Firm 
Point-to-Point  Transmission  Service 


v«th  Morgan  Stanley  Capital  Group.  Inc. 
(Transmission  Customer),  under  the 
Open  Access  Transmission  Tariff  to 
Eligible  Purchasers  dated  July  14, 1997. 
Under  the  tendered  Service  Agreement, 
Virginia  Power  will  provide  Long  Term 
Firm  Point-to-Point  Transmission 
Service  to  the  Transmission  Customer 
luider  the  rates,  terms  and  conditions  of 
the  Open  Access  Transmission  Tariff. 

Virginia  Power  requests  an  effective 
date  of  January  1,  1999,  the  date  of  the 
first  transaction  under  the  Service 
Agreement. 

Copies  of  the  filing  were  served  upon 
Morgan  Stanley  Capital  Group,  Inc.,  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  February  10,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Louisville  Gas  and  Electric 
Company  and  Kentucky  Utilities 
Company 

(Docket  No.  ER99-1 403-000) 

Take  notice  that  on  January  20,  1999, 
Louisville  Gas  and  Electric  Company 
(LG&E)  and  Kentucky  Utilities  Company 
(KU)  tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  the  Form  of  Service 
Agreement  for  Market-Based  Sales 
Service  (Rate  MBSS),  which  was 
accepted  by  the  Commission  for  filing 
without  hearing  or  suspension  in 
Louisville  Gas  and  Electric  Co.,  85  FERC 
1 61,215  (1998),  together  with  a  Ust  of 
customers  of  LG&E  and  KU  for  whom 
new  service  will  be  provided  under  Rate 
MBSS  as  of  January  1.  1999. 

Comment  date:  February  9,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Allegheny  Power  Service  Corp.,  on 
behalf  of  Monongahela  Power  Co.,  The 
Potomac  Edison  Company,  and  West 
Penn  Power  Company  (Allegheny 
Power) 

[Docket  No.  ER99-1407-000] 

Take  notice  that  on  January  20,  1999, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  fihng  Supplement  No.  45,  to  add 
ConAgra  Energy  Services,  Inc.,  and 
Entergy  Power  Marketing  Corporation  to 
Allegheny  Power  Open  Access 
Transmission  Service  Tariff  which  has 
been  submitted  for  filing  by  the  Federal 
Energy  Regulatorv  Commission  in 
Docket  No.  OA96-1 8-000. 

The  proposed  effective  date  under  the 
Sen  ice  Agreements  is  January  19.  1999. 
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Copies  of  thie  filing  have  been 
provided  to  tbe  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  jCommission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission. 

Comment  dpte:  February  9, 1999.  in 
accordance  vdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  New  England  Power  Pool  and  ISO 
New  England  I  Inc. 

[Docket  No.  ER^9-1414-000) 

Take  notice!  that  on  January  15,  1999, 
the  New  Englind  Power  Pool  and  ISO 
New  Englandllnc.  filed  a  response  with 
respect  to  thejCommission's  December 
16,  1998  Orddr  in  Docket  No.  EL98-52- 
000.  J 

Comment  date:  February  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Public  Service  Company  of  New 
Mexico 

[Docket  Nos.  O  \96-202-001  and  OA97-655- 
OOOl 

Take  notice  that  on  January  22,  1999. 
Public  Servic ;  Company  of  New  Mexico 
(PNM)  submi  ted  for  filing  a  corrected 
page  2  (correcting  a  typographical  error), 
of  Ancillary  iervice  Schedule  3, 
"Regulation  a  nd  Frequency  Response 
Service",  to  i1  s  Open  Access 
Transmission  Tariff,  submitted  as  a 
component  o:  contemporaneous  filings 
made  on  July  27,  1998,  in  association 
with  the  abo\  e  captioned  dockets. 

A  copy  of  t  le  corrected  page  has  been 
sent  to  all  paities  on  the  Official  Service 
List  of  the  above  captioned  dockets,  as 
well  as  to  the  New  Mexico  Public 
■  Regulation  Commission.  PNM's  filing  is 
available  for  public  inspection  at  its 
offices  in  Albuquerque,  New  Mexico. 

Comment  ^ate:  February  22,  1999.  in 
accordance  v^ith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  inttervene  or  protest  with  the 
Federal  Ener  ;y  Regulatory  Commission, 
888  First  Stn  et,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  ;  85.214).  All  such  motions 
or  protests  si  ould  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  b  y  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wi  11  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  i  irishing  to  become  a  party 
must  file  a  m  otion  to  intervene.  Copies 


of  these  filings  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  99-2364  Filed  2-1-99;  8:45  am) 

BILUNO  CODE  8717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-151-000] 

ANR  Pipeline  Company;  Notice  of 
Intent  To  Prepare  an  Environmental 
Assessment  for  the  Proposed  100  Line 
and  Line  1-100  Replacement  Project 
and  Request  for  Comments  on 
Environmental  Issues 

January  27, 1999. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  100  Line  and  Line  1-100 
Replacement  Project  by  ANR  PipeUne 
Company  (ANR),  in  Porter  County. 
Indiana.'  These  facilities  would  consist 
of  abut  1.63  miles  of  22-inch-diameter 
pipeline  and  1.63  miles  of  30-inch- 
diameter  loop.  This  EA  will  be  used  by 
the  Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity.  The  application  and  other 
supplemental  filings  in  this  docket  are 
available  for  viewing  on  the  FERC 
Internet  website  (www.ferc.fed.us). 
Click  on  the  "RIMS"  link,  select 
"Docket  #"  fi-om  the  RIMS  Menu,  and 
follow  the  instructions. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 

If  you  are  a  landowmer  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
tlie  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 


'  ANR's  application  was  filed  with  the 
Commisj.ion  under  Section  7(c)  of  the  Natural  Gas 
Act. 


to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law.  A  fact  sheet  addressing  a  number 
of  typically  asked  questions,  including 
the  use  of  eminent  domain,  is  attached 
to  this  notice  as  appendix  1.^ 

Summary  of  the  Proposed  Project 

ANR  wants  to  replace  1.63  miles  of 
22-inch-diameter  pipeline  and  1.63 
miles  of  30-inch-diameter  loop  in  Porter 
Coimty,  Indiana.  The  replacements  are 
required  for  ANR  to  remain  compliant 
with  U.S.  Department  of  Transportation 
regulations,  pursuant  to  Title  49,  Code 
of  Federal  Regulations,  Part  192.  as  a 
result  of  increased  human  population 
density  in  the  vicinity  of  ANR's  existing 
pipeline  right-of-way  (ROW). 

The  location  of  the  project  facilities  is 
shown  in  appendix  2. 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  33.7  acres  of  land, 
including  24.1  acres  of  existing 
permanent  ROW.  0.8  acre  of  new 
permanent  ROW,  and  8.8  acres  of 
temporary  construction  ROW  that 
would  be  restored  and  allowed  to  revert 
to  its  former  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 


*The  appendices  reference  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  888  First  Street, 
N.E.,  Washington.  D.C.  20426,  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 
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•  Geology  and  soils; 

•  Water  resources,  fisheries,  and 
wetlands; 

•  Vegetation  and  wildlife; 

•  Public  safety; 

•  Land  use; 

•  Cultural  resources; 

•  Endangered  eind  threatened  species. 
We  will  also  evaluate  possible 

alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resources 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  thp  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowrners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
oiu-  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below. 

Currently  Identified  Enviroiunental 
Issues 

We  have  already  identified  the 
following  issue  that  we  think  deserves 
attention  based  on  a  preliminary  review 
of  the  proposed  facilities  and  the 
environmental  information  provided  by 
ANR.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Foiu-  residences  in  the  project  area 
would  be  within  50  feet  of  (he 
construction  ROW. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes,  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  yoiu  letter  to: 
David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  N.E.,  Room  lA.  Washington, 
DC  20426; 


•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch.  PR- 
11.2: 

•  Reference  Docket  No.  CP99-151- 
000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  February  26.  1999. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Interveners  play  a  more  formal  role  in 
the  process.  Among  other  things, 
interveners  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
interveners.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  3).  Only 
interveners  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 
You  do  not  need  intervenor  status  to 
have  your  nenviroiunental  comments 
considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Paul  McKee  of  the  Commission's  Office 
of  External  Affairs  at  (202)  208-1088  or 
on  the  FERC  website  {www.ferc.fed.us) 
using  the  "RIMS"  link  to  information  in 
this  docket  nimiber.  For  assistance  with 
access  to  RIMS,  the  RIMS  helpline  can 
be  reached  at  (202)  208-2222.  Access  to 
the  texts  of  formal  documents  issued  by 
the  Commission  with  regard  to  this 
docket,  such  as  orders  and  notices,  is 
also  available  on  the  FERC  website 
using  the  "CIPS"  link.  For  assistance 
writh  access  to  CIPS,  the  CIPS  helpline 
can  be  reached  at  (202)  208-2474. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-2366  Filed  2-1-99;  8:45  am] 

BiLUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing;  Ready  for  Environmental 
Analysis;  and  Soliciting  Motions  To 
Intervene  and  Protests,  Comments, 
Recommendations,  Terms  and 
Conditions,  and  Prescriptions 

January  28, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
v«th  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Major  Water 
Power  Project,  5  Megawatts  or  Less 
(Subsequent  License). 

b.  Project  No.:  2964-006. 

c.  Date  filed:  March  31, 1998. 

d.  Applicant:  City  of  Sturgis, 
Michigan. 

e.  Name  of  Project:  Sturgis  Project. 
/.  Location:  On  the  St.  Joseph  River, 

near  the  Town  of  Centreville,  St.  Joseph 
County,  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  John  J. 
Griffith,  P.E.,  Electric  Department 
Superintendent,  City  of  Sturgis,  130 
North  Nottawa,  P.O.  Box  280,  Sturgis, 
Michigan  49091,  (616)  651-2321. 

J.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Patrick  Murphy,  E-mail  address 
patrick.murphy@ferc.fed.us  or 
telephone  (202)  219-2659. 

/.  Deadline  for  filing  motions  to 
intervene  and  protests,  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions:  60  days 
ft-om  the  issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington.  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  docimients  with  the  Commission, 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time. 

/.  Description  of  Project:  The  existing 
project  consists  of:  (1 )  an  800-foot  long 


5052 


Federal  Register/ Vol.  64.  No.  21 /Tuesday,  February  2,  1999 /Notices 


dam,  comprised  of  a  300-foot-long 
spillway  and  a  500-foot-long  earthen 
portion;  (2)  twc  powerhouses  (old  & 
new);  and  (3)  ai  18-mile-long  14.4/24.9- 
kV  transmissioi  i  line.  The  old 
powerhouse  ho  uses  two  turbine- 
generator  units  (each  550  Kilowatts 
(KW));  the  new  powerhouse  houses  two 
units  (each  750  KW)  totaling  2,600-kW 
generating  caps  city.  The  Sturgis  Project 
reservoir  has  a  surface  area  of  580  acres 
and  a  storage  vblume  of  approximately 
6.550  acre-feet  it  825  feet  surface 
elevation. 

m.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  andjreproduction  at  the 
Commission's  1  'ublic  Reference,  located 
at  888  First  Striset  N.E..  Room  2A. 
Washington,  BZ  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  veb  at  www.ferc.fed.us. 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  ai  the  address  shown  in 
item  h  above.   ! 

n.  This  notic^  also  consists  of  the 
following  stone  ard  paragraphs:  B  and 
D6. 

B.  Comment ,  Protests,  or  Motions  to 
Intervene — An;  rone  may  submit 
comments,  a  pi  otest.  or  a  motion 
intervene  in  ac  :ordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  tFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  oth((r  comments  filed,  but 
only  those  wh<i  file  a  motion  to 
intervene  in  ac  cordemce  with  the 
Coiiunission's  lules  may  become  a 
party  to  the  pn  iceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

D6.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmei  ital  analysis  at  this  time, 
and  the  Comm  ssion  is  requesting 
comments,  rep  ly  comments, 
recommendati  Dns,  terms  and 
conditions,  and  prescriptions. 

The  Commis  sion  directs,  pursuant  to 
Section  4.34(b  of  the  Regulations  (see 
Order  No.  533  issued  May  8,  1991,  56 
FR  23108,  May  20,  1991)  that  all 
comments,  rec  ammendations.  term  and 
conditions  anc  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  mu^t  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  mat  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  sxtraordinary 


circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST".  "MOTION 
TO  INTERVENE".  "COMMENTS." 
"REPLY  COMMENTS." 
"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  Ajiy  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  888  First  Street.  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing.  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application.  A  copy  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  99-2397  Filed  2-1-99;  8:45  am) 

BILLING  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Surrender  of  Exemption 

January  28. 1999. 

Take  notice  that  on  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  pubic  inspection: 

a.  Type  of  Application:  Surrender  of 
Exemption. 

b.  Project  No.:  8083-005. 

c.  Date  Filed:  August  29. 1996. 

d.  Applicant:  George  and  Arminda 
Briggs. 


e.  Name  of  Project:  Briggs 
Hydroelectric 

/.  Location:  On  the  Teton  River,  in 
Fremont  County.  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact:  George  and 
Arminda  Briggs.  149  N.  2  W.  Box  62, 
Teton.  ID  83451.  (208)  458-4548. 

/.  FERC  Contact:  Regina  Saizan,  (202) 
219-2673. 

;.  Comment  Date:  March  12. 1999. 

k.  Description  of  Proposed  Action: 
The  exemptee  requests  to  surrender  its 
exemption  because  the  project  is  no 
longer  operable. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS"  "RECOMMENDATIONS 
FOR  TERMS  AND  CONDITIONS". 
"PROTEST".  OR  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE, 
Washington,  DC  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
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be  sent  to  the  Applicant's 

representatives. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  99-2398  Filed  2-1-99;  8:45  am) 

BILLING  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Request  for  Extension  of 
Time  To  Commence  and  Complete 
Project  Construction 

January  28, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Filing:  Request  for 
Extension  of  Time  to  Commence  and 
Complete  Project  Construction. 

b.  Applicant:  Town  of  Telluride. 
Colorado. 

c.  Project  No.:  The  proposed  San 
Miguel  Hydroelectric  Project,  FERC  No. 
9248-014  is  located  on  the  San  Miguel 
River  in  San  Miguel  County.  Colorado. 

d.  Date  Filed:  November  24,  1998. 

e.  Pursuant  to:  Public  Law  105-212. 
/.  Applicant  Contact:  Sandra  M. 

Stuller.  Town  Attorney.  Town  of 
Telluride,  Colorado,  113  Columbia 
Avenue,  P.O.  Box  397,  Telluride.  CO 
81435.  (970)  728-3071. 

g.  FERC  Contact:  Mr.  Lynn  R.  Miles, 
(202) 219-2671. 

h.  Comment  Date:  March  5,  1999. 

i.  Description  of  the  Request:  The 
licensee  requests  that  the  deadline  for 
commencement  of  construction  for 
FERC  Project  No.  9248-014  be  extended 
to  January  30,  2002.  The  deadline  for 
completion  of  construction  would  be 
extended  to  January  30,  2004.  Public 
Law  105-212  directs  the  Commission  to 
reinstate  the  project  license  as  of 
January  30,  1996. 

j.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 


comment  date  for  the  particular 
application. 

Cl .  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  nvunber  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  coniments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

|FR  Doc.  99-2399  Filed  2-1-99;  8:45  am) 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Request  for  Extension  of 
Time  To  Commence  and  Complete 
Project  Construction 

January  28. 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Filing:  Request  for 
Extension  of  Time  to  Commence  and 
Complete  Project  Construction. 

b.  Applicant:  JDJ  Energy  Company. 

c.  Project  No.:  The  proposed  River 
Mountain  Pumped  Storage 
Hydroelectric  Project.  FERC  No.  10455 
is  to  be  located  on  the  Arkansas  River 
in  Logan  County,  near  Dardanelle. 
Arkansas. 

d.  Date  Filed:  November  2, 1998. 

e.  Pursuant  to:  Public  Law  105-283. 
/.  Applicant  Contact:  Donald  H. 

Clarke,  Esquire,  Wilkinson.  Barker, 
Knauer  &  Quinn,  LLP,  2300  N  Street, 


N.W.,  Suite  700.  Washington.  D.C. 
20037-1128. (202)  783-4141. 

g.  FERC  Contact:  Mr.  Lynn  R.  Miles, 
(202)219-2671. 

h.  Comment  Date:  March  7, 1999. 

i.  Description  of  the  Request:  The 
licensee  requests  that  the  deadline  for 
commencement  of  construction  for 
FERC  Project  No.  10455  be  extended  an 
additional  two  years.  The  deadline  to 
commence  project  construction  would 
be  extended  to  October  17,  2000.  The 
deadline  for  completion  of  construction 
would  be  extended  to  October  17,  2006. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  To 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
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be  sent  to  the 
representativds 
Linwoood  A.  V\  alson 

Acting  Secretar ,' 
|FR  Doc.  99-24  )0 
BILLING  CODE  671  r-fl1-M 


Applicant's 
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DEPARTMEN  T  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Request  for  Motions  To 
Intervene  anq  Protests 

January  28.  1996. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Comnission  and  is  available 
for  public  ins  lection: 

a.  Type  of  j  application:  Preliminary 
Permit. 

h.  Project  !\  o.:  P-11649-000. 

c.  Date  filed:  December  18,  1998. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Dierks  Dam 
Hydroelectric  Project. 

/.  Location:  At  the  existing  U.S.  Army 
Corps  of  Engineers'  Dierks  Dam  on  the 
Saline  River,  near  the  Town  of  Prove, 
Sevier  Count; ',  Arkansas. 

g.  Filed  Pw  suant  to:  Federal  Power 
Act  16  U.S.C.  §§  79T  (a)-825(r). 

h.  Applicai  It  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  h  ighbrook  Street,  Akron, 
Ohio  44301,  J330)  535-7115. 

i.  FERC  Co  Uact:  Susan  Tseng  (202) 
219-2798  or  J-mail  address  at 
susan.tseng®  "ERC.fed.us 

j.  Commen  Date:  March  24.  1999. 

k.  Descript  on  of  Project:  The 
proposed  pro  ect  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Dierks  Dam  and  Reservoir,  and  would 
consist  of  the  following  facilities:  (1)  a 
powerhouse  i  lownstream  of  the  dam 
having  an  installed  capacity  of  1,000 
kilowatts;  (2)  a  new  transmission  line; 
and  (3)  appui  tenant  facilities.  The 
proposed  ave  rage  annual  generation  is 
estimated  to  )e  5.5  gigawatthours.  The 
cost  of  the  studies  under  the  permit  will 
not  exceed  $100,000. 

/.  This  not!  ce  also  consists  of  the 
following  sta  idard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C.  andD2. 

m.  Availat  le  Locations  of 
Application:  A  copy  of  the  application 
is  available  f  )r  inspection  and 
reproduction  at  the  Commission's 
Public  Refen  nee  and  Files  Maintenance 
Branch,  loca  ed  at  888  North  Capitol 
Street.  N.E..  ioom  2-A,  Washington, 
D.C.  20426.  (  r  by  calling  (202)  219- 


1371.  A  copy  is  also  available  for 
inspection  and  reproduction  at 
Universal  Electric  Power  Corp.,  Mr. 
Ronald  S.  Feltenberger  1145  Highbrook 
Street,  Akron,  Ohio  44301.  (330)  535- 
7115.  A  copy  of  the  application  may 
also  be  viewed  or  printed  by  accessing 
the  Commission's  website  on  the 
Internet  at  www.ferc.fed.us.  For 
assistance,  users  may  call  (202)  208- 
2222. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commisison  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 


studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a"^rotest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
[PR  Doc.  99-2401  Filed  2-1-99;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Request  for  Motions  To 
Intervene  and  Protests 

January  28, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  pubhc  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-1 1650-000. 

c.  Date  filed:  December  18,  1998. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Jennings  Randolph 
Dam  Hydroelectric  Project. 

/.  Location:  At  the  existing  U.S.  Army 
Corps  of  Engineers'  Jennings  Randolph 
Dam  on  the  North  Branch  of  the 
Potomac  River,  near  the  Town  of       i 
Bloomington,  MD  and  Garrett,  MD  and 
Mineral,  WV  counties. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§791(a)-825{r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
Ohio  44301,  (330)  535-7115. 

/.  FERC  Contact:  Susan  Tseng  (202) 
219-2798  or  E-mail  address  at 
susan.teseng@FERC.fed. us 

/.  Comment  Date:  March  24,  1999. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Jennings  Randolph  Dam  and  Reservoir, 
and  would  consist  of  the  following 
facilities:  (1)  a  powerhouse  downstream 
of  the  dam  having  an  installed  capacity 
of  2,570  kilowatts;  (2)  a  new 
transmission  line;  and  (3)  appurtenant 
facilities.  The  proposed  average  annual 
generation  is  estimated  to  be  8.4 
gigawatthours.  The  cost  of  the  studies 
under  the  permit  will  not  exceed 
$1,000,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  AlO,  B,  C.  andD2. 

m.  Available  Locations  of 
Applications:  A  copy  of  the  application 
is  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  888  North  Capitol 
Street,  NE,  Room  2-A,  Washington,  D.C. 
20426,  or  by  caHing  (202) 219-1371.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  Universal  Electric 
Power  Corp.,  Mr.  Ronald  S.  Fehenberger 
1145  Highbrook  Street,  Akron,  Ohio 
44301,  (330)  535-7115.  A  copy  of  the 
application  may  also  be  viewed  or 


printed  by  accessing  the  Commission's 
website  on  the  Internet  at 
www.ferc.fed.us.  For  assistance,  users 
may  call  (202)  208-2222. 

A5.  Preliminary  Permit— Any  one 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
appUcation  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
completing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particuleir  appUcation.  A  competing 
prelimineuy  permit  appUcation  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  Ucense 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  niyst 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  applicajtion 
may  be  filed,  either  a  preliminary  ■    i 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  apphcant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 


requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  appUcable.  and  the 
Project  Number  of  the  particular 
appUcation  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  appUcation 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-2402  Filed  2-1-99;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Request  for  Motions  To 
Intervene  and  Protests 

January  28, 1999. 

Take  notice  that  the  following 
hydioelectric  application  has  been  filed 
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with  the  Commission  and  is  available 
for  pubhc  ins])ection: 

a.  Type  of  /  pplication:  Preliminary 
Permit. 

b.  Project  N  o. :  P-11652-000. 

c.  Datefilec :  December  28. 1998. 

d.  Applicari  t:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Muskingum  L&D 
#7  Hydroelectric  Project. 

/.  Location:  At  the  existing  U.S.  Army 
Corps  of  Engineers'  Muskingum  Lock 
and  Dam  7  on  the  Muskingum  River, 
near  the  Towi  i  of  McConnelsville, 
Morgan  Coun  y,  Ohio. 

g.  Filed  Puriuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicart  Contact:  Mr.  Ronald  S. 
Feltenberger.  Universal  Electric  Power 
Corp..  1145  Highbrook  Street.  Akron, 
Ohio  44301,  ( J30)  535-7115. 

;.  FERC  Coi  tact:  Susan  Tseng  (202) 
219-2798  or  li-mail  address  at 
susan.tseng@l'ERC.fed.us. 

;.  Commeni  Date:  March  24, 1999. 

k.  Descripti  on  of  Project:  The 
proposed  pro;  ect  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Muskingum  Lock  and  Dam  #7  and 
Reservoir,  an*  would  consist  of  the 
following  facilities:  (1)  a  powerhouse 
downstream  <if  the  dam  having  an 
installed  capacity  of  3,140  kilowatts;  (2) 
a  new  transm  ssion  line;  and  (3) 
appurtenant  i  icilities.  The  proposed 
average  annui  il  generation  is  estimated 
to  be  20  gigav  ^att  hours.  The  cost  of  the 
studies  under  the  permit  will  not  exceed 
$1,500,000. 

/.  This  notii  :e  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  A10,B,  C,andD2. 

m.  Availab  e  Locations  of 
Application:  \  copy  of  the  application 
is  available  fc  r  inspection  and 
reproduction  at  the  Commission's 
Public  Refere[ice  and  files  Maintenance 
Branch,  locat  ;d  at  888  North  Capitol 
Street.  NE.  Rciom  2-A.  Washington,  DC 
20426.  or  by  calling  (202)  219-1371.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  Universal  Electric 
Power  Corp..  Mr.  Ronald  S. 
Feltenberger.  1145  Highbrook  Street. 
Akron.  Ohio  44301,  (330)  535-7115  A 
copy  of  the  a  )plication  may  also  be 
viewed  or  pri  nted  by  accessing  the 
Commission's  website  on  the  Internet  at 
www.ferc.fec  .us.  For  assistance,  users 
may  call  (20i )  208-2222. 

A5.  Prelim  nary  Permit — Anyone 
desiring  to  fi  e  a  competing  application 
for  prelimina  ry  permit  for  a  proposed 
project  must  submit  the  competing 
application  i  self,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  ( lee  18  CFR  4.36). 


Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Pennit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protest,  or  motions  to  intervene  must  be 
received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 


C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPLICATION". 
"PROTESTS",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  the  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representative. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-2403  Filed  2-1-99;  8:45  am) 

BILUNG  C00€  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Request  for  Motions  To 
Intervene  and  Protests 

January  28, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection; 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-1 1653-000. 

c.  Date  filed:  December  28.  1998. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Muskingum  L&D 
#10  Hydroelectric  Project. 

/.  Location:  At  the  existing  U.S.  Army 
Corps  of  Engineers'  Muskingum  Lock 
and  Dam  #10  on  the  Muskingum  River. 
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near  the  Town  of  Zanesville, 
Muskingum  County,  Ohio. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791  (a)-825(r). 

b.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Susan  Tseng  (202) 
219-2798  or  E-mail  address  at 
susan.tseng@FERC.fed.us. 

j.  Comment  Date:  March  24, 1999. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Muskingum  Lock  and  Dam  #10  and 
Reservoir,  and  would  consist  of  the 
following  facilities:  (1)  a  powerhouse 
downstream  of  the  dam  having  an 
installed  capacity  of  4,000  kilowatts;  (2) 
a  new  transmission  line;  and  (3) 
appurtenant  facilities.  The  proposed 
average  annual  generation  is  estimated 
to  be  26  gigawatthours.  The  cost  of  the 
studies  imder  the  permit  will  not  exceed 
$1,750,000. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO.  B,  C,  and  D2. 

m.  Available  Locations  of 
Application:  A  copy  of  the  application 
is  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  888  North  Capitol 
Street,  NE.,  room  2-A,  Washington,  DC 
20426,  or  by  calling  (202)  219-1371.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  Universal  Electric 
Power  Corp.,  Mr.  Ronald  S. 
Feltenberger,  1145  Highbrook  Street, 
Akron,  Ohio  443(M,  (330)  535-7115.  A 
copy  of  the  application  may  also  be 
viewed  or  printed  by  accessing  the 
Commission's  website  on  the  Internet  at 
www.ferc.fed.us.  For  assistance,  users 
may  call  (202)  208-2222. 

A5.  Preliminary  Permit — Anyone 
desiring  to  Hie  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preUminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 


specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  enalysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Conmiission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 


the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  addressed.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  99-2404  Filed  2-1-99;  8:45  am) 

BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6228-8] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  StarTrack 
Program 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  StarTrack  Program,  EPA  ICR 
Number  1825.01.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  March  4,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Sandv  Farmer  at  EPA  by  phone 
at  (202)  260-2740,  by  email  at 
farmer.sandy@epamail.epa.gov,  or 
dowTiload  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1825.01. 
SUPPLEMENTARY  INFORMATION: 
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Title:  StarTriick  Program.  EPA  ICR  No. 
1825.01.  This  is  a  new  collection. 

Abstract:  V.i  1.  EPA's  New  England 
Region  office  (1  Joston,  MA),  in 
conjunction  wi  th  participating  states 
and,  in  some  cases,  local  agencies,  is 
developing  a  tl  lird-party  certification 
system  for  env  ronmental  performance 
as  part  of  its  StprTrack  Program. 
Participants  in  StarTrack  will  develop, 
demonstrate,  a  id/or  test  compliance 
tools  and  princ  iples  associated  with 
third-party  car  ification  of 
environmental  performance.  The  goal  of 
the  program  is  to  expand  the  use  of 
compliance  an  1  environmental 
management  systems  to  improve 
protection  of  the  environment,  increase 
the  public's  understanding  of  a 
company's  environmental  performance, 
and  further  pre  mote  efficient  use  of 
public  and  private  resources. 

StarTrack  is  sne  of  many  reinvention 
initiatives  witt  in  EPA.  EPA's 
reinvention  ph  losophy  is  focused  on 
improving  env  ronmental  results  while 
allowing  fiexihility  in  how  the 
improved  resu  ts  are  achieved;  sharing 
information  an  d  decision-making  with 
all  stakeholders;  creating  marketplace 
incentives  for  <  ompliance  with 
environmental  requirements;  and 
lessening  the  n  sd-tape  and  paperwork 
burden  of  com  )lying  writh 
environmental  requirements. 

Reinventing  anvironmental  protection 
means  addressing  the  everyday 
inefHciencies  and  limitations  associated 
with  envirorunpntal  regulations  and 
managing  for  better  environmental 
results.  It  includes  designing  and  testing 
fundamentally  new  systems,  such  as 
those  encourafled  in  StarTrack,  and 
jmative  approaches  to 
imental  challenges, 
jf  participation  in 
ipany  agrees  to  audit  its 
environmental  Icompliance  and 
management  system  and  to  prepare  and 
publish  a  comj  rehensive  environmental 
performance  report.  During  every  third 
year  of  participation,  the  company  will 
have  its  com  pi  ance  and  management 
system  audit  results  reviewed  and 
certified  by  an  independent  third  party. 
Follow-up  cert  fication  may  be  required 
on  a  more  freqi  lent  basis  for  facilities 
not  meeting  fu  1  certification 
requirements. 

To  participa!  e,  a  company  must  have 
an  established  compliance  auditing 
program  and  a  demonstrated 
commitment  tc  compliance,  pollution 
prevention,  an  i  continuous 
improvement  c  f  environmental 
performance. 

Applicants  t )  the  program  must 
submit  informi  ition  addressing  the 
selection  facto;  s  (commitment  to 


considering  alt 
address  enviro^ 
In  each  year  j 
StarTrack,  a  cc 


compliance,  continuous  improvement, 
and  pollution  prevention),  using 
examples,  quantitative  data,  and 
existing  documentation,  where 
applicable.  An  applicant  may  submit 
information  such  as  a  compliance  audit 
protocol,  auditors'  qualifications,  and  a 
sample  of  previous  audit  findings  and 
corrective  action  plans  to  support  a 
claim  to  an  established  compliance 
auditing  program.  The  facility  should 
have  an  acceptable  compliance  history 
including  no  open  or  recent  major 
enforcement  actions. 

Upon  acceptance  to  the  program,  the 
participant  will  sign  a  Letter  of 
Commitment  with  the  EPA  Region, 
participating  state  regulatory  agencies, 
and  participating  local  regulatory 
agencies.  Facilities  renewing  their  status 
as  a  StarTrack  company  after  their  first 
year  will  not  need  to  re-apply  to  the 
program,  but  will  need  to  sign  a  Letter 
of  Commitment  for  the  new  year  of 
participation.  The  participant  will  be 
required  to  submit  several  reports 
documenting  required  StarTrack 
activities  throughout  the  12-month 
period  of  participation.  It  is  ultimately 
the  responsibility  of  the  StarTrack 
facility  to  ensure  that  the  following 
required  documents  are  submitted  to 
EPA  in  a  timely  fashion:  audit 
workplans,  reports  and  corrective  action 
plans  for  all  compliance  and  EMS 
audits;  third  party  certifier  reports  and 
certifications;  the  facility  improvement 
plan  (in  response  to  the  certification 
report);  and  an  annual  environmental 
performance  report. 

Application  to  StarTrack  is  voluntary. 
Information  submitted  as  part  of  the 
requirements  for  ongoing  participation 
in  the  program  (e.g.,  EMS  and 
compliance  audits,  status  reports,  etc.) 
is  mandatory  to  maintain  StarTrack 
participatory  status  and  to  obtain  the 
Program  benefits. 

EPA  shall  treat  information  claimed 
as  confidential  business  information 
(CBI)  in  accordance  with  the 
requirements  of  40  CFR  part  2.  If  the 
participant  fails  to  claim  the 
information  as  confidential  upon 
submission,  it  may  be  made  available  to 
the  public  without  further  notice.  EPA 
cannot  guarantee  that  information 
submitted  pursuant  to  this  agreement 
and  claimed  as  confidential  will  be 
immune  from  disclosure  to  a  requester 
under  the  Freedom  of  Information  Act 
(FOIA).  Participating  state  agencies  will 
maintain  CBI  confidentiality  to  the 
extent  allowed  by  relevant  state  law. 
Note  that  some  state  laws  provide  for  a 
greater  degree  of  access  to  and  narrower 
protections  for  information  considered 
confidential  under  federal  law. 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
nimibers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  11,  1998  (63  FR  48725);  no 
comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  36  hours  per 
response  for  application  to  the  program; 
156  hours  per  response  for  program 
participation;  and  67  hours  per  response 
for  third-party  auditor  activities.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  informatioil. 

Respondents/Affected  Entities: 
Businesses,  State  Govenunents. 

Estimated  Number  of  Respondents: 
68. 

Frequency  of  Response:  Annually 

Estimated  Total  Annual  Hour  Burden: 
11,391  hours. 

Estimated  Total  Annualized  Cost 
Burden: SO- 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  the  EPA  ICR  number  in 
any  correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OP  Regulatory 

Information  Division  (2137),  401  M 

Street,  SW,  Washington,  DC  20460; 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 
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EPA,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  January  26, 1999. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
(FR  Doc.  99-2448  Filed  2-1-99;  8:45  am) 
BILUNG  CODE  SS«0-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6229-1] 

Notice  Of  Open  Meeting  of  the 
Environmental  Financial  Advisory 
Board  on  March  2-3, 1999 

The  Environmental  Protection 
Agency's  (EPA)  Environmental 
Financial  Advisory  Board  (EFAB)  will 
hold  an  open  meeting  of  the  full  Board 
in  Washington.  DC  on  March  2-3,  1999. 
The  meeting  will  be  held  at  the  National 
Press  Club,  13th  Floor  in  the  Holeman 
Lounge,  14th  and  F  Street,  NW, 
Washington,  DC.  The  Tuesday,  March  2 
session  will  run  from  8:45  a.m.  to  5:00 
p.m.  and  the  Wednesday,  March  3 
session  will  begin  at  8:15  a.m.  and  end 
at  approximately  11:30  a.m. 

EFAB  is  chartered  with  providing 
analysis  and  advice  to  the  EPA 
Administrator  on  environmental 
finance.  The  purpose  of  this  meeting  is 
to  discuss  progress  with  work  products 
under  EFAB's  current  strategic  action 
agenda.  Environmental  financing  topics 
expected  to  be  discussed  include:  Clean 
Water  Plan,  environmental  and  multi- 
state  revolving  funds,  cost-effective 
environmental  management, 
community-based  environmental 
protection,  brownfields  redevelopment, 
and  small  business  access  to  capital. 

The  meeting  will  be  open  to  the 
public,  but  seating  is  limited.  For 
further  information,  please  contact 
Alecia  Crichlow,  EFAB  Coordinator, 
U.S.  EPA  on  (202)  564-5188,  or  Joanne 
Lynch,  U.S.  EPA  on  (202)  564-4999. 

Dated:  January  26, 1999. 
Joseph  Dillon, 

Acting  Comptroller. 

[FR  Doc.  99-2446  Filed  2-1-99:  8:45  am] 

BILUNG  CODE  6S60-60-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6228-8] 

Environmental  Laboratory  Advisory 
Board,  Meeting  Dates  and  Agenda 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  open  meetings. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  will  convene  two  open 
meetings  of  the  Environmental 
Laboratory  Advisory  Board  (ELAB)  on 
March  1, 1999,  from  2:00  p.m.  to  4:00 
p.m.  and  on  March  9,  1999  from  10:00 
a.m.  to  12:00  p.m.  Both  meetings  will  be 
conducted  by  teleconference.  The 
public  is  invited  to  join  Ms.  Ramona 
Trovato  in  Room  911,  West  Tower, 
Waterside  Mall,  401  M  Street,  SW, 
Washington,  D.C. 

Topics  for  discussion  will  include  at 
a  minimum  consistency  of  laboratory 
assessments  from  multiple  accrediting 
authorities  and  assessors,  the  identity  of 
the  proficiency  testing  oversight  board/ 
proficiency  testing  provider  accreditor 
in  Chapter  2  of  the  National 
Environmental  Laboratory  Accreditation 
Conference  (NELAC)  standards  and  the 
role  the  National  Institute  of  Standards 
and  Technology  serves,  confidentiality 
of  laboratory  inspections  when  State 
laboratory  staff  serve  on  inspection 
•teams  of  private  laboratories, 
harmonization  of  the  NELAC  standards 
and  EPA's  quality  guidance,  and 
clarification  of  calibration  issues. 

The  public  is  encouraged  to  attend. 
Time  will  be  allotted  for  public 
comment.  Written  comments  are 
encouraged  and  should  be  directed  to 
Ms.  Elizabeth  Dutrow;  Designated 
Federal  Officer;  USEPA;  401  M  Street, 
SW  (8724R);  Washington,  DC  20460.  If 
questions  arise,  please  contact  Ms. 
Dutrow  by  phone  at  (202)  564-9061,  by 
facsimile  at  (202)  565-2441  or  by  email 
at  dutrow.elizabeth@epamail.epa.gov. 

Dated:  January  26, 1999. 
Thomas  E.  Dixon, 

Acting  Director,  Quality  Assurance  Division. 
[FR  Doc.  99-2449  Filed  2-1-99;  8:45  am] 
BILLING  CODE  eS60-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6229-3] 

Proposed  Agreement  Pursuant  to 
Section  122(h)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  for  the  Tar  Lake  Superfund  Site 

AGENCY:  Environmental  Protection 
Agency  ("EPA"). 
ACTION:  Notice;  request  for  public 
comment  on  proposed  CERCLA 
122(h)(1)  agreement  with  56th  Century 
Antrim  Iron  Works,  Inc.  ("the 
Respondent")  for  the  Tar  Lake 
Superfund  Site. 

SUMMARY:  In  accordance  with  section 
122(I)(1)  of  the  Comprehensive 


Environmental  Response,  Compensation 
and  Liability  Act  of  1984,  as  amended 
("CERCLA")  and  section  7003(d)  of  the 
Resource  Conservation  and  Recovery 
Act  ("RCRA"),  notification  is  hereby 
given  of  a  proposed  administrative 
agreement  concerning  the  Tar  Lake 
Company  hazardous  waste  site  at  1010 
Elder  Road,  Mancelona,  Michigan  (the 
"Site").  EPA  proposes  to  enter  into  this 
agreement  under  the  authority  of 
sections  106,  107  and  122  of  CERCLA. 
The  proposed  agreement  has  not  yet 
been  executed  by  the  Respondent  or  by 
EPA  or  the  United  States. 

Under  the  proposed  agreement,  the 
Respondent  will  agree  to  pay  oversight 
costs  incurred  by  the  U.S.  EPA  pursuant 
to  the  Administrative  Order  on  Consent 
dated  March  9,  1993,  as  amended  at  the 
Tar  Lake  Site,  in  Mancelona,  Michigan. 
In  addition,  the  Respondent  will  agree 
to  reimburse  the  United  States  for  $3.5 
million  for  the  tar  removal  underway  at 
the  Site  and  to  pay  one-half  of  the  tar 
removal  costs,  if  any,  that  exceed  $10 
million.  EPA  will  agree  not  to  take 
action  against  56th  Century  for  tar 
removal  costs  that  do  not  exceed  $10 
million  or  other  future  response  costs, 
that  when  combined  with  the  tar 
removal  costs,  do  not  exceed  $10 
million. 

For  thirty  days  following  the  date  of 
publication  of  this  document,  the  EPA 
will  receive  written  comments  relating 
to  this  proposed  agreement.  EPA  will 
consider  all  comments  received  and 
may  decide  not  to  enter  this  proposed 
agreement  if  comments  disclose  facts  or 
considerations  which  indicate  that  the 
proposed  agreement  is  inappropriate, 
improper  or  inadequate.  In  accordance 
with  section  7003(d)  of  RCRA.  42  U.S.C. 
6973(d),  commenters  may  request  an 
opportunity  for  a  public  hearing  in  the 
affected  area. 

DATES:  Comments  on  the  proposed 
agreement  must  be  received  on  or  before 
March  4,  1999. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604-3590,  and 
should  refer  to:  In  the  Matter  of  Tar  Lake 
Site,  Chicago,  Illinois,  U.S.  EPA  Docket 
No.  V-W-98-C-471. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  L.  Fulghum,  U.S.  Environmental 
Protection  Agency.  Office  of  Regional 
Counsel.  C-14J.  77  West  Jackson 
Boulevard.  Chicago.  Illinois.  60604- 
3590,  (312)  886-4683. 

A  copy  of  the  proposed  administrative 
settlement  agreement  may  be  obtained 
in  person  or  by  mail  from  the  EPA's 
Region  5  Offic«  of  Regional  Counsel,  77 
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West  Jackson  Joulevard,  Chicago, 
Illinois,  60604-3590.  Additional 
background  information  relating  to  the 
settlement  is  available  for  review  at  the 
EPA's  Region  >  Office  of  Regional 
Counsel. 

Authority:  Th  3  Comprehensive 
Environmental  I  Response.  Compensation,  and 
Liability  Act,  as  amended,  42  U.S.C.  9601- 
9675. 

William  E.  Mun  a, 

Director.  Super)  ind  Division,  Region  5. 
(FR  Doc.  99-2433  Filed  2-1-99;  8:45  am) 
BILUNQ  CODE  SSM-SO-P 

federal  communications 
commission! 

[CC  Docket  No.  92-237;  DA  99-254] 

Next  Meeting  of  ttie  Nortti  American 
Numt>ering  Council 


agency:  Fedeij 
Commission. 
action:  Notice 


Communications 


SUMMARY:  On  January  28,  1999,  the 
Commission  released  a  public  notice 
aimouncing  the  February  17-18,  1999, 
meeting  and  agenda  of  the  North 
American  Nuribering  Council  (NANC). 
FOR  FURTHER  IlipORMATION  CONTACT: 
Linda  Simms  At  (202)  418-2330  or  via 
the  Internet  at  lsimms@fcc.gov  or 
Jeannie  Grime  i  at  (202)  418-2313  or  via 
the  Internet  at  igrimes@fcc.gov.  The 
address  is:  Nel  work  Services  Division, 
Common  Carrer  Bureau,  Federal 
Communicatic  ns  Commission,  2000  M 
Street,  NW,  Sv.  ite  235,  Washington,  DC 
20554.  The  fa?  number  is:  (202)  418- 
7314.  The  m'  number  is:  (202)  418- 
0484.  ' 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  ope  n  to  the  members  of  the 


general  public.  The  FCC  will  attempt  to 
accommodate  as  many  participants  as 
possible.  Participation  on  the 
conference  call  is  limited.  The  public 
may  submit  written  statements  to  the 
NANC,  which  must  be  received  two 
business  days  before  the  meeting.  In 
addition,  oral  statements  at  the  meeting 
by  parties  or  entities  not  represented  on 
the  NANC  will  be  permitted  to  the 
extent  time  permits.  Such  statements 
will  be  limited  to  five  minutes  in  length 
by  any  one  party  or  entity,  and  requests 
to  make  an  oral  statement  must  be 
received  two  business  days  before  the 
meeting.  Requests  to  make  an  oral 
statement  or  provide  written  comments 
to  the  NANC  should  be  sent  to  Jeaimie 
Grimes  at  the  address  under  FOR 
FURTHER  INFORMATION  CONTACT,  stated 
above. 

Proposed  Agenda 

Wednesday,  February  17,  1 999 

1.  Approval  of  meeting  minutes. 

2.  Local  Number  Portability 
Administration  (LNPA)  Working  Group 
Report. 

3.  Industry  Numbering  Committee 
(INC)  Report. 

4.  Numbering  Resource  Optimization 
(NRO)  Working  Group  Report. 

5.  Cost  Recovery  Working  Group 
Report.  NBANC  Board  Report,  NANPA 
Billing  and  Collection  Agent  activities. 

6.  Issue  Management  Group  Report. 
Discussion  and  final  resolution  of 
NANC  policy  statement  regarding  scope 
of  requirements  of  NANPA  for  Central 
Office  Code  Administration  and  NPA 
relief  activities.  NANC  will  reach 
resolution  on  NPA  relief  plaiming  issue 
regarding  California's  requirement  for 
court  reporters  at  public  meetings. 

7.  North  American  Numbering  Plan 
Administration  Report.  Investigation  of 


the  unauthorized  use  of  central  office 
code  by  carriers  lacking  certification  by 
a  state  public  utilities  commission,  and 
other  issues  raised  by  the  Colorado 
Public  Utilities  Commission's  letter  of 
January  27, 1999. 

Thursday,  February  18,  1999 

8.  North  American  Numbering  Plan 
Administration  (NANPA)  Oversight 
Working  Group  Report.  Presentation  of 
work  plan,  and  other  related  issues,  to 
meet  April  NANC  deliverable  for  the 
first  level  of  NANPA  performance 
evaluation. 

9.  Steering  Group  Report.  Progress 
report  on  interim  (temporary)  audit 
requirements  for  use  by  NANPA  to 
perform  audit  of  Central  Office  Code 
Administration  holders  and  NANPA 
progress  in  defining  methods  to  identify 
code  holders. 

10.  Other  Business. 

Federal  Communications  Commission. 
Blaise  A.  Scinto, 

Deputy  Chief,  Network  Services  Division, 
Common  Carrier  Bureau. 
IFR  Doc.  99-2458  Filed  2-1-99;  8:45  am] 
BILUNG  CODE  671 2-01 -P 


federal  communications 
commission 

Deletion  of  Agenda  Items  From 
January  28th  Open  Meeting 

January  27,  1999. 

The  following  items  have  been 
deleted  from  the  list  of  agenda  items 
scheduled  for  consideration  at  the 
January  28, 1999,  Open  Meeting  and 
previously  listed  in  the  Commission's 
Notice  of  January  21, 1999. 


Item  No. 


Bureau 


Subject 


2 

3 
5 

7 


CC  MMON  CARRIER 

CC'MMON  CARRIER 
CCiMMON  CARRIER 

CC  iMMON  CARRIER 


TITLE:  Deployment  of  Wireline  Services  Offering  Advanced  Telecommunications  Capability  (CC  Docket 
No.  98-147);  and  Request  by  Bell  Atlantic-West  Virginia  for  Interim  Relief  Under  Section  706  or,  in  the 
Alternative,  a  LATA  Boundary  Modification  {NSD-L-98-99). 

SUMMARY:  The  Commission  will  consider  action  conceming  the  availability  and  deployment  of  advanced 
services. 

TITLE:  Inter-Carrier  Compensation  for  ISP-Bound  Traffic. 

SUMMARY:  The  Commission  will  consider  Issues  related  to  the  jurisdictional  nature  of  dial-up  traffic  deliv- 
ered to  internet  service  providers. 

TITLE:  Implementation  of  the  Non-Accounting  Safeguards  of  Sections  271  and  272  of  the  Communications 
Act  of  1934,  as  amended.  Third  Order  on  Reconsideration,  (CC  Docl<et  No.  96-149). 

SUMMARY:  The  Commission  will  reconsider  its  rules  implementing  the  norvaccounting  safeguard  provi- 
sions of  Section  272  of  the  Communications  Act  of  1934,  as  amended. 

TITLE:  Defining  Primary  Lines  (CC  Docket  No.  97-181). 

SUMMARY:  The  Commission  will  consider  action  to  define  "primary  residential  line"  and  "single  line  tHJSi- 
ness  line"  to  ensure  uniformity  in  the  way  price-cap  local  exchange  carriers  assess  sut)scriber  line 
charges  (SLCs)  and  presubscribed  interexchange  carrier  charges.  (PItCs). 
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Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  99-2492  Filed  1-29-99;  8:45  am) 

BILUNG  CODE  6712-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applicants  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reasons  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 
LK  Shipping,  1012  W.  Beverly  Blvd., 

#138  Montebello,  CA  90640,  Eric 

Kwong,  Sole  Proprietor 
International  Frei^t  Services,  Inc., 

10125  N.W.,  116th  Way  #18,  Miami, 

FL  33178,  Officers:  Margaret  Mouttet. 

President,  Kirk  Camacho,  Vice 

President 
The  Hawken  Group,  Inc.,  13126  S. 

Broadway,  Los  Angeles,  CA  90061, 

Officers:  Ricardo  A.  Campos, 

President,  Imelda  Galindo  Post, 

Secretary. 

Dated:  January  28, 1999. 
Bryant  L.  VanBrakle, 
Secretary. 
(FR  Doc.  99-2409  Filed  2-1-99;  8:45  am] 

BiLUNO  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Banic  Control  Notices; 
Acquisitions  of  Shares  of  Banlts  or 
Banit  Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 


of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
17,  1999. 
A.  Federal  Reserve  Bank  of  Atlanta 

(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Harold  V.  Willis  Family  Trust, 
Manchester,  Tennessee;  to  acquire 
voting  shares  of  Peoples  Bancorp,  Inc., 
Manchester,  Tennessee,  and  thereby 
indirectly  acquire  voting  shares  of 
Peoples  Bank  &  Trust  Company, 
Manchester,  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  28, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  99-2443  Filed  2-1-99;  8:45  amj 

BILUNO  CODE  S2ia-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  1,  1999. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  SU-eet,  New  York, 
New  York  10045-0001: 


1.  Deutsche  Bank  AG,  FrEinkfurt, 
Germany  (Deutsche  Bank),  to  become  a 
bank  holding  company  by  acquiring 
Bankers  Trust  Corporation,  New  York, 
New  York  (Bankers  Trust);  and  thereby 
indirectly  acquire  Bankers  Trust 
Company,  New  York,  New  York; 
Bankers  Trust  (Delaware),  Wilmington, 
Delaware;  and  Bankers  Trust  Florida, 
N.A.,  Palm  Beach,  Florida.  Deutsche 
Bank  also  may  form  one  or  more 
intermediate  bank  holding  companies. 

In  cormection  with  the  proposed 
transaction,  Deutsche  Bank  also  has 
provided  notice  to  acquire  all  of  the 
nonbank  subsidiaries  of  Bankers  Trust 
and  to  engage,  directly  or  indirectly 
through  the  nonbank  subsidiaries  of 
Deutsche  Bank  and  Bankers  Trust,  in  a 
variety  of  nonbanking  activities  that 
have  been  previously  determined  to  be 
permissible  for  bank  holding 
companies.  These  nonbanking  activities 
and  companies  are  described  in  the 
notice  filed  with  the  Board.  Deutsche 
Bank  proposes  to  engage  in  most  of  the 
activities  authorized  for  bank  holding 
companies  under  12  CFR  225.28(b),  and 
in  all  activities  that  Bankers  Trust 
currently  is  authorized  by  Board  Order 
to  conduct.  Included  among  the 
nonbanking  companies  that  Deutsche 
Bank  will  operate  after  consummation 
of  the  proposal  are  BT  Futures  Corp., 
New  York,  New  York,  which  engages  in, 
among  other  things,  investing  and 
trading  activities,  and  Deutsche  Bank 
Securities  Inc.,  New  York,  New  York, 
and  BT  Alex.  Brown  Incorporated,  New 
York,  New  York,  which  engage  in, 
among  other  things,  a  limited  amount  of 
underwriting  and  dealing  in  all  types  of 
debt  and  equity  securities  (other  than 
ownership  interests  in  open-end 
investment  companies),  in  accordance 
with  previous  Board  decisions.  These 
activities  will  be  conducted  on  a 
worldwide  basis. 

In  connection  with  the  proposed 
transaction.  Deutsche  Bank  also  has 
applied  to  acquire  an  option  to  purchase 
up  to  19.9  percent  of  the  outstanding 
shares  of  Bankers  Trust's  common  stock. 
The  option  would  expire  upon 
consummation  of  the  merger. 

B.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  III, 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1.  First  Community  Financial 
Corporation,  Burlington,  North 
Carolina;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Community  Savings 
Bank,  Inc.,  SSB,  Burlington,  North 
Carolina! 


5062 


Federal  Register /Vol.  64.  No.  21 /Tuesday,  February  2,  1999 /Notices 


Go  remors  ( 


Board  of 
System,  Janua^ 
Robert  deV 
Associate  Sechtary 
[FR  Doc.  99-2  141 
BILUNO  CODE  « IO-01-f 


of  the  Federal  Reserve 
28,  1999. 
F^erson, 

of  the  Board. 
Filed  2-1-99;  8:45  am) 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  compi  nies  listed  in  this  notice 
have  given  n  Jtice  under  section  4  of  the 
Bank  Holdin ;  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  co  ntrol  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  direct!  y  or  through  a  subsidiary  or 
other  compai  ly.  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  2'i  5.28)  or  that  the  Board  has 
determined  I  y  Order  to  be  closely 
related  to  baj  iking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  nc  ted,  these  activities  will  be 
conducted  tl:roughout  the  world. 

Each  notic ;  is  available  for  inspection 
at  the  Federa  i  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Ii  iterested  persons  may 
express  their|  views  in  writing  on  the 
question  whither  the  proposal  complies 
with  the  star  dards  of  section  4  of  the 
BHC  Act. 

Unless  othsrwise  noted,  comments 
regarding  th«  applications  must  be 
received  at  tike  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  17, 1999. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  )uttrill  White.  Senior  Vice 
President)  31!  Liberty  Street,  New  York, 
New  York  IC  045-0001: 

1.  Fortis  (I ),  Brussels.  Belgium.  Fortis 
(NL)  N.V..  U  recht.  the  Netherlands. 
Fortis  SA/N) ',  Brussels,  Belgium  and 
Generale  de  )emque,  Brussels,  Belgium; 
to  engage  de  novo  through  its 
subsidiary,  Cenerale  (USA)  Finance  LLC 
and  General*  (USA)  Financial  Markets 
LLC,  both  of  New  York,  New  York,  in 
extending  crjdit  and  servicing  loans, 
pursuant  to  |  225.28(b)(1)  of  Regulation 
Y;  in  leasing  personal  or  real  property, 
pursuant  to  |  225.28(b)(3)  of  Regulation 
Y;  in  investii  ig  and  trading  activities, 
pursuant  to  \  225.28(b)(8)(ii)  of 
Regulation  \;  and  in  buying  and  selling 
bullion,  and  related  activities,  pursuant 
to  §  225.28(1:  )(8)(iii)  of  Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
System,  January  28,  1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-2442  Filed  2-1-99;  8:45  am] 

BILUNO  CODE  621(M>1-F 

FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  (MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  11:00  a.m..  Monday, 

February  8. 1999. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  20th  and  C 

Streets.  N.W..  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments.  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox.  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  January  29,  1999. 
Robert  deV.  Frierson. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  99-2573  Filed  1-29-99;  3:27  pm] 

BILUNG  CODE  6210-01-P 


FEDERAL  TRADE  COMMISSION 

Public  Workshop:  U.S.  Perspectives  on 
Consumer  Protection  in  the  Global 
Electronic  Marketplace 

agency:  Federal  Trade  Commission. 
ACTION:  Notice  announcing  dates  of 
workshop,  extending  deadline  for 
public  comments,  and  modifying 
comment  submission  procedure. 

summary:  The  Federal  Trade 
Commission  has:  (1)  set  June  8-9, 1999 
as  the  dates  for  its  public  workshop 
examining  U.S.  perspectives  on 


consumer  protection  in  the  global 
electronic  marketplace  announced  in  63 
Federal  Register  69289  (December  16. 
1998);  (2)  extended  its  deadUne  for 
receipt  of  comments  to  March  26. 1999; 
£md  (3)  modified  the  procedure  for 
comment  submission  to  allow  for 
electronic  submissions. 

DATES:  The  deadline  for  papers  and 
written  comments  has  been  extended  to 
March  26,  1999.  The  workshop  will  be 
held  June  8  and  June  9, 1999. 

Comment  Submission  Procedure: 

Written  comments  should  be 
submitted  to:  Secretary,  Federal  Trade 
Commission.  Room  H-159.  600 
Pennsylvania  Ave..  NW.  Washington. 
DC.  20580.  The  Commission  requests 
that  commenters  submit  the  original 
plus  five  copies,  if  feasible.  To  enable 
prompt  review  and  accessibility  to  the 
public,  papers  and  comments  also 
should  be  submitted,  if  possible,  in 
electronic  form,  on  either  one  5 'A  or  one 
3V2  inch  computer  disk,  with  a  disk 
label  stating  the  name  of  the  submitter 
and  the  name  and  version  of  the  word 
processing  program  used  to  create  the 
document.  (Programs  based  on  DOS  or 
Windows  are  preferred.  Files  from  other 
operating  systems  should  be  submitted 
in  ASCn  text  format.)  Alternatively,  the 
Commission  will  accept  comments 
submitted  to  the  following  e-mail 
address  <EMarketplace@ftc.gov>.  All 
submissions  should  be  captioned:  "U.S. 
Perspectives  on  Consumer  Protection  in 
the  Global  Electronic  Mairketplace — 
Comment.  P994312." 

FOR  FURTHER  INFORMATION  CONTACT: 

A  workshop  agenda  and  information 
about  participation  will  be  published 
closer  to  the  date  of  the  workshop.  For 
questions  about  the  workshop,  contact 
either:  Lisa  Rosenthal,  Legal  Advisor  for 
International  Cond^imer  Protection, 
Division  of  Planning  and  Information, 
Bureau  of  Consumer  Protection.  Federal 
Trade  Commission.  600  Pennsylvania 
Avenue.  NW,  Washington.  DC  20580. 
telephone  202-326-2249.  e-mail 
<lrosenthal@ftc.gov>;  or  Jonathan 
Swollen,  Attorney.  Division  of  Financial 
Practices.  Bureau  of  Consumer 
Protection.  Federal  Trade  Commission, 
600  Pennsylvania  Avenue.  NW. 
Washington.  DC  20580.  telephone  202- 
326-3457.  e-mail  <jsmollen@ftc.gov>. 

Authority:  15  U.S.C.  section  41  et  seq. 

By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary. 

|FR  Doc.  99-2437  Filed  2-1-99;  8:45  am] 
BILUNG  CODE  6750-01-M 
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GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board 

agency:  General  Accounting  Office. 
ACTION:  Notice  of  meeting  on  February 
25  and  26;  schedule  of  meetings  in 
1999. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  as  amended,  notice  is 
hereby  given  that  the  Federal 
Accounting  Standards  Advisory  Board 
will  hold  a  two-day  meeting  on 
Thursday,  February  25  and  Friday, 
February  26, 1999  from  9:00  A.M.  to 
4:00  P.M.  in  room  7C13,  the  Comptroller 
General's  Briefing  Room,  of  the  General 
Accounting  Office  building,  441  G  St., 
NW.,  Washington,  DC. 

Agenda 

The  agenda  for  the  meetings  includes: 

•  Administrative  Matters, 

•  Discussion  of  exposure  drafts  on: 
— Proposed  Amendments  to  SFFAS  No. 

2 — Accounting  for  Direct  Loans  and 

Loan  Guarantees 
— Draft  Recommended  Accoimting 

Standards — Amendments  to  National 

Defense  PP&E  Reporting 

Requirements 
— Draft  Interpretation  on  Accounting  for 

Roadbed  Costs  in  Timber  Sales 

Program 
— Management's  Discussion  and 

Analysis — Review  of  comments  on 

the  exposure  drafts  and  draft 

recommendations 
— Social  Insurance — Issues  related  to 

responses  to  the  ED  and  draft 

recommended  standeirds 
— Deferred  Maintenance — Review  of 

comment  letters  and  draft 

recommendation 

Schedule  of  Meetings 

Remaining  scheduled  meetings  dates  in 
1999  are  as  follows: 

April  12-13 

July  1-2 

September  16-17 

October  28-29 

December  13-14. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Comes,  Executive  Director,  441 
G  St.,  NW.,  Room  3B18,  Washington,  DC 
20548,  or  call  (202)  512-7350. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  92-463,  Section  10(a)(2),  86  Stat. 
770,  774  (1972)  (current  version  at  5  U.S.C. 
app.  section  10(a)(2)  (1988);  41  CFR 101- 
6.1015  (1990). 


Dated:  January  28,  1999. 
Wendy  M .  Comes, 
Executive  Director. 

[FR  Doc.  99-2454  Filed  2-1-99;  8:45  am] 
BILUNO  COOE  1610-01-M 

GENERAL  ACCOUNTING  OFFICE 

Advisory  Council  on  Government 
Auditing  Standards;  Notice  of  Meeting 

The  Advisory  Council  on  Government 
Auditing  Standards  will  meet  Monday, 
February  22,  1999,  from  9:00  a.m.  to 
4:45  p.m.,  and  Tuesday,  February  23, 
1999,  from  8:30  a.m.  to  11:00  a.m.,  in 
room  7C13  of  the  General  Accounting 
Office  building,  441  G  St.,  NW., 
Washington,  DC. 

The  Advisory  Council  on  Government 
Auditing  Standards  will  hold  a  meeting 
to  discuss  issues  that  may  impact 
Government  Auditing  Standards.  Any 
interested  persons  may  attend  the 
meeting  as  an  observer.  Council 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Buchanan,  Assistant  Director, 
Government  Auditing  Standards,  AIMD, 
202-512-9321. 

Dated:  February  5. 1999. 
Marcia  B.  Buchanan, 

Assistant  Director. 

[FR  Doc.  99-2436  Filed  2-1-99;  8:45  am] 

BILUNO  COOE  ieiO-02-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Invitation  To  Comment  on  Child 
Welfare  Outcomes  and  Measures 

AGENCY:  Administration  on  Children, 
Youth  and  Families,  ACF,  HHS. 
ACTION:  Notice  of  plan  to  report  on 
outcomes  and  performance  of  State 
child  welfare  programs,  and  invitation 
to  comment. 

SUMMARY:  Section  203  of  the  Adoption 
and  Safe  Families  Act  (ASFA),  signed 
into  law  in  November  1997,  requires  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  (DHHS)"*  *  *  in 
consultation  with  Governors,  State 
legislatures.  State  and  local  public 
officials  responsible  for  administering 
child  welfare  programs,  and  child 
welfare  advocates  *  *  *  to  develop  a  set 
of  outcome  measures  (including  length 
of  stay  in  foster  care,  number  of  foster 
care  placements,  smd  niunber  of 
adoptions)  that  can  be  used  to  assess  the 


performance  of  States  in  operating  child 
protection  and  child  welfare  programs 
•  *  "."In  addition,  the  law  requires 
that  "*  *  *  to  the  maximum  extent 
possible,  the  outcome  measures  should 
be  developed  from  data  available  from 
the  Adoption  and  Foster  Care  Analysis 
and  Reporting  System."  Section  203  of 
ASFA  also  directs  the  Secretary  to 
prepare  and  submit  to  Congress  a  report 
on  the  performance  of  each  State  on 
each  outcome  measure  on  May  1, 1999, 
and  aimually  thereafter. 

To  meet  these  requirements,  the 
Children's  Bureau,  the  Federal  agency 
charged  with  the  task  of  implementing 
ASFA,  engaged  in  a  consultation 
process  with  various  stakeholders.  The 
outcomes  presented  in  this  notice  are 
the  result  of  the  Children's  Bureau's 
consultation  process  and  reflect  widely- 
held  performance  objectives  for  child 
welfare  program  practice.  This  notice  is 
to  advise  the  public  of  DHHS's  plan  to 
report  on  these  outcomes  for  State  child 
welfare  programs  and  to  invite  public 
comment  on  them.  This  notice  can  be 
found  at  http://www.acf.dhhs.gov/ 
programs/cb/special/ index.htm. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESS  section  below  on  or  before 
March  4, 1999. 

ADDRESS:  Mail  written  comments  (in 
duplicate)  to  Mariaime  Rufty  at  the 
address  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  Rufty,  Children's  Bureau,  330 
C  Street.  SW,  Washington,  DC  20447. 
SUPPLEMENTARY  INFORMATION:  The 
Nation's  child  welfare  systems  are 
designed  to  protect  children  who  have 
suffered  maltreatment,  who  are  at  risk 
for  maltreatment,  or  who  are  under  the 
care  and  placement  responsibility  of  the 
State  because  their  families  are  imable 
to  care  for  them.  These  systems  also 
focus  on  securing  permanent  living 
arrangements  for  children  who  £ire 
unable  to  return  home.  The  Children's 
Bureau  is  the  agency  within  the  Federal 
Government  that  is  responsible  for 
assisting  State  child  welfare  systems  by 
promoting  continuous  improvement  in 
the  delivery  of  child  welfare  services. 

The  Adoption  and  Safe  Famihes  Act 
(ASFA)  represents  a  significant  effort  on 
the  part  of  the  Federal  Government  to 
improve  child  welfare  service  systems. 
The  ASFA  establishes  clear  goals  for 
children  served  by  the  Nation's  child 
welfare  systems — safety,  permanency, 
and  well-being.  It  calls  on  the 
Department  of  Health  and  Human 
Services  (DHHS),  State  officials, 
advocates,  and  other  experts  in  the  field 
to  work  together  to  identify  useful 
outcome  measures  to  gauge  State  and 
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national  progi|ess  in  reaching  those 
goals.  j 

The  ASFA  ^so  requires  that  DHHS 
prepare  and  sibmit  to  Congress  a  Report 
on  the  perfontance  of  each  State  on 
each  outcome  measure  on  May  1, 1999, 
and  annually  ihereafter.  This  Report  is 
intended  to  encourage  continued 
improvement^  in  State  child  welfare 
systems.  It  wajl  provide  an  overview  of 
system  effectiieness  by  focusing  on 
performance  rfelated  to  particular 
outcome  measures.  Additional  data  will 
be  presented  tjiat  pertain  to  system 
characteristic^,  some  of  which  were 
requested  in  Section  203  of  ASFA,  to 
provide  a  conljext  for  the  outcome 
measures.  Thelse  data  will  address 
characteristic^  of  a  State's  child  welfare 
system  such  a$  the  number  of  children 
reported  for  abuse  or  neglect,  the 
number  of  children  found  to  be  victims 
of  maltreatment,  the  number  of  children 
in  out-of-homi  care,  the  number  of 
adoptions,  etc 

The  first  Report  to  Congress  will 
include  outcome  measures  that  are 
based  on  data  already  available  through 
the  Adoption  4nd  Foster  Care  Analysis 
and  Reporting  System  (AFCARS)  and 
the  National  C  hild  Abuse  and  Neglect 
Data  Systems  NCANDS)  to  avoid 
additional  rep  arting  by  the  States.  The 
AFCARS,  whi  :h  was  implemented  in 
December  199  3,  is  the  first  federally- 
mandated  dati  collection  program  for 
the  collection  pf  foster  care  and 

The  data  are  case-level 
ng  children  in  foster  care 
onsibility  of  the  State 
gencies  and  those 
children  adopted  with  the  involvement 
of  those  agencies.  A  list  of  the  AFCARS 
data  elements  por  foster  care  and 
adoption  can  be  found  at  http./J 
www.  acf.  dhhs  gov/programs/cb/special/ 
elements.htm. 

The  NCANI  S,  which  is  a  voluntary 
data  collectioi  system  established  in 
1990,  is  the  primary  source  of  national 
information  oi  i  abused  and  neglected 
children  knoWn  to  State  child  protective 
services  agendies.  The  NCANDS  is 
comprised  of  I  wo  parts:  (1)  A  Summary 
Data  Compon«  nt,  which  is  a 
compilation  o  key  aggregate  indicators 
of  State  child  ^buse  and  neglect 
statistics,  and  1(2)  a  Detailed  Case  Data 
Component,  w  hich  is  a  compilation  of 
about  individual 
iie  are  the  subjects  of 
child  maltreatment  reports.  A  list  of  the 
data  elements  for  the  Summary  Data 
Component  can  be  foiuid  at  http:// 
www.acf.dhhs, gov.programs/cb/special/ 
ncands.htm.  The  data  elements  for  the 
Detailed  Case  Data  Component  can  be 
found  at  http:,  I 
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data  represen 
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www.  acf.  dhhs.gov.programs/cb/special/ 
casedata.htm. 

One  consequence  of  focusing  on 
outcomes  that  can  be  measured  through 
AFCARS  and  NCANDS  is  that  the 
outcomes  to  be  included  in  the  first 
Annual  Report  do  not  address  the  goal 
of  child  well-being.  In  the  first  Annual 
Report  to  the  Congress,  the  Children's 
Bureau  intends  to  discuss  issues 
pertaining  to  the  development  of  futiue 
child  well-being  outcomes  and  possible 
procedures  for  collecting  data  pertaining 
to  those  outcomes.  It  is  anticipated  that 
these  outcomes  will  relate  to  the 
educational  emd  health  status  of 
children  served  by  the  foster  care 
system. 

Because  of  the  extensive  variation 
among  State  child  welfare  systems  writh 
respect  to  policies,  definitions, 
resoiuces,  capacities,  and  demographic 
characteristics,  future  Annual  Reports  to 
the  Congress  will  assess  State 
performance  by  recording  changes  in 
each  State's  performance  on  each 
outcome  measure.  The  ultimate 
objective  will  be  to  document  either  a 
pattern  of  continuous  improvement  or 
performance  problems  relevant  to 
particular  outcomes. 

In  order  to  ensure  that  the  outcomes 
presented  in  the  Annual  Report  would 
be  meaningful  with  respect  to  the 
performance  of  a  child  welfare  system, 
the  Children's  Bureau  engaged  in  a 
consultation  process  to  assist  in 
developing  the  outcome  measiues.  This 
consultation  process  included: 

•  Establishing  a  Consultation  Group 
comprised  of  representatives  from  State, 
Tribal,  county,  and  municipal  child 
welfare  agencies;  private  non-profit 
child  and  family  services  agencies;  State 
legislatures;  State  Governors'  offices; 
juvenile  and  family  courts;  local  child 
advocacy  organizations;  and  a  public 
employee  organization; 

•  Inviting  national  organizations  to 
serve  as  resoiuces  to  the  Consultation 
Group,  including  the  American  Bar 
Association  Center  on  Children  and  the 
Law,  the  American  Public  Human 
Services  Association,  the  Child  Welfare 
League  of  America,  the  Children's 
Defense  Fund,  the  National  Association 
of  Child  Advocates,  the  National  Center 
for  Juvenile  Justice,  the  National  Child 
Welfare  Resource  Center  for 
Organizational  Improvement,  the 
National  Conference  of  State 
Legislatiues,  the  National  Council  of 
Juvenile  and  Family  Court  Judges,  and 
the  National  Govemors's  Association; 

•  Convening  a  meeting  of  the 
Consultation  Group  in  September  1998 
during  which  multiple  outcomes  were 
proposed  and  discussed; 


•  Conducting  a  review  of  the 
outcomes  proposed  during  the 
Consultation  Group  meeting  by  a 
Children's  Bureau  staff  to  identify  those 
outcomes  that  reflect  desired  goals  and 
objectives  and  could  be  measured  using 
data  fi-om  the  AFCARS  and  the 
NCANDS: 

•  Preparing  and  disseminating  a 
report  on  the  outcome  measiu«s  to  the 
Consultation  Group  6md  resource 
organization  representatives  for  their 
review  and  comment; 

•  Convening  telephone  conference 
calls  and  meetings  to  obtain  feedback  on 
the  outcome  measures  fi-om 
Consultation  Group  members  and 
resoiu*ce  organization  representatives; 

•  Presenting  the  outcome  measiu-es  to 
participants  of  three  focus  groups  at  the 
12th  National  Conference  on  Child 
Abuse  and  Neglect  in  Cincinnati.  Ohio, 
to  obtain  feedback  fi-om  the  larger  child 
welfare  community; 

•  Conducting  a  review  of  comments 
from  reviewers  and  focus  group 
participants  to  determine  areas  for 
revision;  and 

•  Disseminating  the  revised  outcome 
measures  to  Consultation  Group 
members  and  resource  organization 
representatives  for  review  and  comment 
during  the  second  meeting  of  the 
Consultation  Group  in  December  1998. 

The  following  outcome  measures  are 
the  result  of  this  consultation  process. 
The  Children's  Bureau  of  DHHS  invites 
your  comment  on  these  outcome 
measures.  Revisions  resulting  from  the 
comment  process  will  be  reflected  in  the 
final  list  of  outcome  measures,  which 
will  be  used  as  the  basis  for  the  first  and 
subsequent  Annual  Reports  to  the 
Congress  on  the  performance  of  each 
State  in  meeting  the  goals  and  objectives 
of  the  child  welfare  system. 

Safety-Related  Outcome  1:  Reduce 
Recurrence  of  Child  Abuse  and/or 
Neglect  ^ 

During  a  specified  reporting  period: 

— Of  all  children  who  were  victims  of 
substantiated  child  abuse  and/or 
neglect,  what  percentage  had  another 
substantiated  report  within  12-month 
period? 

— Of  all  children  who  were  victims  of 
substsmtiated  child  abuse  and/or 
neglect,  who  were  not  placed  in  foster 
care,  and  whose  families  received 
services  from  the  agency,  what 
percentage  had  another  substantiated 
report  within  a  12-month  period? 

— Of  all  children  who  were  victims  of 
substantiated  child  abuse  and/or 
neglect,  who  were  not  placed  in  foster 
care,  and  whose  families  did  not 
receive  services  from  the  agency,  what 
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percentage  had  another  substantiated 
report  within  a  1 2-month  period? 
Note:  This  outcome  addresses  a  primary 
objective  of  all  child  welfare  systems-to 
prevent  the  recurrence  of  child  abuse  or 
neglect  once  it  has  come  to  the  attention  of 
the  system.  It  is  acknowledged  that 
recurrence  is  the  result  of  multiple  factors 
and  that  child  welfare  interventions  cannot 
prevent  all  recurrence.  This  outcome  may  be 
modifled  or  expanded  in  the  future  to 
include  a  measure  that  addresses  all  reports 
referred  for  investigation,  not  solely  those 
that  are  substantiated.  In  the  current 
measure,  "substantiated"  reports  include 
those  that  are  classified  by  some  States  as 
"indicated." 

Safety-Related  Outcome  2:  Reduce 
Child  Fatalities  Due  to  Child 
Maltreatment 

During  a  specified  reporting  period: 
— Of  all  child  fatalities  resulting  from 
abuse  or  neglect,  what  percentage  of 
child  victims  had  been  the  subject  of 
a  substantiated  report  of  child  abuse 
or  neglect  within  12  (24)  months  prior 
to  the  reported  latality? 
Note:  This  outcome  reflects  a  fundamental 
goal  of  child  welfare  systems — to  prevent 
child  fatalities  as  a  result  of  abuse  or  neglect. 
The  measure  focuses  on  fatalities  among 
children  who  were  known  to  the  child 
welfare  system. 

Safety -Related  Outcome  3:  Improve  the 
Child  Welfare  System's  Response  Time 
To  Investigate  Abuse  or  Neglect  Reports 

During  a  specified  reporting  period: 
— Of  all  child  protection  investigations 
initiated,  what  was  the  mean  length  of 
time  between  the  report  and  the 
initiation  of  the  investigation? 

Note:  The  selection  of  this  outcome  was 
based  on  the  assumption  that  a  rapid 
response  to  an  abuse  or  neglect  report  can  be 
used  as  at  least  one  measure  of  a  system's 
performance  in  protecting  children.  The 
outcome  may  be  modified  in  the  future  to 
incorporate  State  response  standards  for 
various  types  of  maltreatment  reports.  The 
Summary  Data  Component  of  NCANDS 
recently  incorporated  data  elements 
pertaining  to  response  time  information  for 
different  categories  of  reports. 

Permanency-Related  Outcome  1: 
Reduce  Time  in  Foster  Care  To 
Reunification  Without  Increasing  the 
Rate  of  Foster  Care  Re-Entry 

During  a  specified  reporting  period: 
— Of  all  children  who  were  reunified 
with  their  parents  or  caretakers  from 
foster  care  placements,  what 
percentage  was  reunified  in  less  than 
12  months  from  the  time  of  latest 
removal  from  home? 
— Of  all  children  who  were  reunified 
with  their  parents  or  caretakers  from 
foster  care  placements,  what 
percentage  was  reunified  in  12  to  24 


months  from  the  time  of  latest 
removal  from  home? 
— Of  all  children  who  were  reunified 
with  their  parents  or  caretakers  from 
foster  care  placements  in  less  than  12 
months  from  the  time  of  removal, 
what  percentage  re-entered  foster  care 
in  less  than  12  months  from  the  time 
of  reunification? 

Note:  The  term  "foster  care"  as  used  in  this 
outcome  refers  to  all  out-of-home  care 
arrangements  for  children  for  whom  the  State 
child  welfare  agency  has  responsibility  for 
placement,  care,  or  supervision.  The  term 
"reunification"  refers  to  children  who  are 
returned  to  their  parents  as  well  as  those  who 
are  discharged  to  other  relatives  (i.e.,  the 
child's  case  is  closed,  but  the  relatives  are  not 
the  child's  legal  guardians). 

This  outcome  reflects  the  objective  of 
returning  children  in  foster  care  to  their 
families  as  soon  as  possible.  The  third 
measure  is  designed  to  address  the 
concern  that  by  expediting 
reunifications  a  child  welfare  system 
may  risk  increasing  re-entries  into  foster 
care.  Distribution  of  time-in-care 
information  for  all  children  in  foster 
care  may  be  provided  as  context 
information. 

Permanency-Related  Outcome  2: 
Reduce  Time  in  Foster  Care  to 
Adoption  Finalization  Without 
Increasing  the  Number  of  Adopted 
Children  Who  Re-Enter  Foster  Care 

Diuing  a  specified  reporting  period: 
— Of  all  children  who  were  younger 
than  age  3  at  the  time  of  foster  care 
entry  and  who  exited  foster  care  to 
finalized  adoptions,  what  percentage 
exited  to  finalized  adoptions  in  less 
than  24  months  from  entry? 
— Of  all  children  who  were  age  3  or 
older  at  the  time  of  foster  care  entry 
and  who  exited  foster  care  to  finalized 
adoptions,  what  percentage  exited  to 
finalized  adoptions  in  less  than  36 
months  from  entry? 
— Of  all  children  entering  foster  care, 
what  percentage  had  been  previously 
adopted  when  they  were  older  than  2 
years  of  age? 

Note:  This  outcome  addresses  the  objective 
that  children  who  cannot  be  reunified  with 
their  families  should  be  adopted  as  quickly 
as  possible.  The  first  two  measures  reflect  a 
decision  to  track  adoptions  of  children 
younger  than  3  years  of  age  separately  from 
adoptions  of  older  children.  Research 
findings  indicate  that  adoptions  can  be 
achieved  more  frequently  and  quickly  for 
children  who  are  under  age  3  at  the  time  of 
entry  into  care  than  for  children  who  enter 
foster  care  at  age  3  or  older.  The  third 
measure  is  designed  to  reflect  concerns  that 
expedited  adoptions  may  result  in  re-entries 
into  the  foster  care  system.  By  only  including 
children  older  that  age  2  at  the  time  of 
adoption,  we  expect  to  reduce  the  number  of 


private  agency  or  international  adoptions  that 
may  be  included  in  the  data. 

Permanency-Related  Outcome  3: 
Reduce  Time  in  Foster  Care  to  Legal 
Guardianship 

During  a  specified  reporting  period: 
— Of  all  children  who  were  discharged 
with  a  legal  guardianship,  what 
percentage  was  discharged  in  less 
than  24  months  from  time  of  removal? 

Note:  This  outcome  reflects  the  objective  of 
establishing  a  timely  piermanency  option  for 
children  when  reunification  and  adoption 
have  been  ruled  out  as  permanency  options. 

Permanency-Related  Outcome  4: 
Reduce  the  Disparity  of  Length  of  Time 
in  Foster  Care  Between  Children  of 
Color  and  Caucasian  Children 

During  a  specified  reporting  period: 
— For  children  in  non-relative  foster 
care  who  exited  care,  what  was  the 
median  length  of  time  in  care  for 
African  American  children,  American 
Indian/Alaska  Native  children,  Asian 
and  Pacific  Islander  children, 
Caucasian  children,  and  Hispanic 
children? 
— For  children  in  relative  foster  care 
who  exited  care,  what  was  the  median 
length  of  time  in  care  for  African 
American  children,  American  Indian/ 
Alaska  Native  children,  Asian  and 
Pacific  Islander  children,  Caucasian 
children,  and  Hispanic  children? 

Note:  This  outcome  reflects  concerns  that 
children  of  color  may  receive  differential 
treatment  in  many  of  National's  foster  care 
systems.  The  measures  are  designed  to  track 
both  the  disparity  of  length  of  time  in  foster 
care  and  the  impact  of  relative  foster  care  on 
length  of  time  in  care. 

Permanency-Related  Outcome  5: 
Increase  Permanency  for  Disabled  and 
Older  Children 

During  a  specified  reporting  period: 
— For  all  children  who  were  identified 
as  disabled  and  who  exited  care,  what 
percentage  exited  to  reunification, 
adoption,  or  legal  guardianship? 
— For  all  children  who  were  12  years  of 
age  or  older  at  the  time  of  their  most 
recent  entry  into  care  and  who  exited 
care,  what  percentage  exited  to 
reunification,  adoption,  or  legal 
guardianship? 
— For  all  children  exiting  care  through 
emancipation,  what  percentage  was 
younger  than  1 2  years  of  age  at  the 
time  of  their  most  recent  entry  into 
care? 

Note:  These  measures  address  general 
concerns  in  the  field  about  permanency  for 
disabled  children,  children  who  enter  care 
when  they  are  adolescents,  and  older 
children  for  who  efforts  to  achieve 
permanent  homes  are  lacking  or  ineffective. 
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Permanency-Related  Outcome  6: 
Increase  Pladement  Stability 

During  a  spieciHed  reporting  period: 


— For  all  chiloren  who  had  been  in 
foster  care  (or  longer  than  3  months, 
what  percentage  had  not  more  than 
two  placement  settings  during  their 
most  recent  episode? 

Note:  This  outcome  addresses  the  objective 
of  reducing  thelnumber  of  placement  settings 
in  a  single-fost0r  care  episode.  The  measure 
acknowledges  that  in  many  States  a  large 
percentage  of  children  will  experience  at 
least  two  placeinents  because  of  the  use  of 
emergency  foster  care  services  at  the  time  of 
removing  a  child  from  the  home. 

Permanency-Related  Outcome  7: 
Reduce  Placements  of  Children  in 
Group  Homel,  Institutions,  and  Out-of- 
State  Care      j 

Diuing  a  specified  reporting  period: 

— For  all  children  who  were  younger 
than  age  12  when  they  were  placed  in 
their  current  foster  care  settings,  what 
percentage  pad  a  current  placement  in 
a  group  hoAie?  What  percentage  had 
a  current  placement  in  an  institution? 

— For  all  children  who  were  12  years  of 
older  when  they  were  placed  in  their 
current  foster  care  settings,  what 
percentage  had  a  current  placement  in 
a  group  hoiie?  What  percentage  had 
a  current  placement  in  an  institution? 

— For  all  chill  Iren  whose  current 
placement  i  lettings  are  group  homes  or 
institutions,  what  percentage  is 
placed  out  of  State? 

Note:  This  outcome  reflects  the  objective  of 
placing  most  clildren  in  family  foster  homes 
and  in  placemants  that  are  in  close  proximity 
to  their  familief .  It  is  acknowledged  that  for 
some  children,  particularly  adolescents, 
group  homes,  ibstitutions,  or  out-of-State 
placements  mav  be  appropriate. 

Dated:  January  26. 1999. 
Patricia  Montwa, 

Comntissioner.iAdwinistration  on  Children, 
Youth  and  Families. 

|FR  Doc.  99-2361  Filed  1-29-99;  8:45  am] 
BILUNG  COOE  41#M)1-M 

\ 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

-  Advisory  Council;  Notice  of  Meeting 

In  accordai^ce  with  section  10(a)  (2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  bo(^y  scheduled  to  meet 
during  the  mbnth  of  February  1999. 


Name:  National  Advisory  (Council  (NAC) 
on  the  National  Health  Service  Corps 
(NHSC). 

Date  and  Time:  February  18, 1999;  6:00 
p.m.-9:00  p.m.,  February  19, 1999;  9:00  a.m.- 
4:30  p.m.,  February  20,  1999;  9:00  a.m.-5:00 
p.m.,  February  21, 1999;  8:30  a.m.-ll:00  a.m. 

Place:  Residence  Inn  by  Marriott,  7335 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814,  Phone:  (301)  718-0200. 

Agenda:  In  preparation  for  the  year  2000 
reauthorization,  the  NAC  has  developed  a 
draft  position  paper,  "The  National  Health 
Service  Corps  for  the  21st  Century."  Agenda 
items  include  staff  from  Capitol  Hill  and 
representatives  from  HRSA  field  offices 
convening  separate  panels  to  provide 
comments.  Representatives  from  the  central 
office  will  present  their  comments  to  the 
Council  as  well.  Other  agenda  items  include 
updates  on  the  NHSC  program.  Copies  of  the 
draft  ]3aper  will  be  available  at  the  meeting. 

The  meeting  is  open  to  the  public.  For 
further  information,  call  Ms.  Eve  Morrow, 
Division  of  National  Health  Service  Corps,  at 
(301)  594-4144. 

Dated:  January  28,  1999. 
Jane  M.  Harrison, 

Director.  Division  of  Pol  icy  Review  and 
Coordination. 
[FR  Doc.  99-2412  Filed  2-1-99;  8:45  am) 

BILUMO  COOE  4160-1S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Draft  Recovery  Plan 
for  the  San  Benito  Evening-Primrose 
for  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  annoimces  the  availability  for 
public  review  of  a  draft  Recovery  Plan 
for  the  San  Benito  evening-primrose 
[Camissonia  benitensis).  This  California 
plant  occurs  mostly  on  stream  terraces 
whose  soils  are  derived  from  serpentine 
rock  near  San  Benito  Mountain  in 
southern  San  Benito  County  and 
western  Fresno  County. 
DATES:  Comments  on  the  draft  recovery 
plan  received  by  April  5, 1999  will  be 
considered  by  the  Service. 
ADDRESSES:  Copies  of  the  draft  recovery 
plan  are  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  following  location:  Ventura 
Fish  and  Wildlife  Office,  U.S.  Fish  and 
Wildlife  Service,  2493  Portola  Road, 
Suite  B,  Ventura,  California  93003. 
Requests  for  copies  of  the  draft  recovery 
plan  and  written  comments  and 
materials  regarding  this  plan  should  be 
addressed  to  Diane  K.  Noda,  Field 
Supervisor,  at  the  above  Ventura 
address. 


FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Thomas,  Botanist,  at  the  above  Ventura 
address  (phone:  805/644-1766). 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  the  recovery  levels  for 
dowmlisting  or  delisting  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measures  needed. 

The  Endangered  Species  Act,  as 
amended  (16  U.S.C.  1531  etseq.)  (Act), 
requires  the  development  of  recovery 
plans  for  Usted  species  unless  such  a 
plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  as  amended  in 
1988  requires  that  pubUc  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  the  public  comment  period  prior 
to  approval  of  each  new  or  revised 
recovery  plan.  Substantive  technical 
comments  will  result  in  changes  to  the 
plans.  Substantive  comments  regarding 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
recovery  plans,  but  will  be  forwarded  to 
appropriate  Federal  or  other  entities  so 
that  they  can  take  these  comments  into 
account  during  the  course  of 
implementing  recovery  actions. 
Individualized  responses  to  comments 
will  not  be  provided. 

This  annual  herb  is  Usted  as 
endangered.  It  occiu-s  largely  on  lands 
managed  by  the  U.S.  Bureau  of  Land 
Management,  where  it  is  threatened  by 
off-highway  vehicle  recreation  and  the 
resultant  accelerated  erosion  in  its 
habitat.  Its  habitat  consists  of  mostly 
alluvial  terraces  in  areas  of  serpentine 
rock.  This  rock  type  is  rather  toxic  to 
most  plants  because  it  provides  an 
unusual  balance  of  plant  nutrients. 
Serpentine  areas  generally  have  sparse 
vegetation.  Serpentine  dust  is  toxic  to 
people  because  it  contains  asbestos. 

The  objective  of  this  plan  is  to 
conserve  the  plsmt  so  that  protection  by 
the  Act  is  no  longer  necessary.  Actions 
necessary  to  accomplish  this  objective 
include  prevention  of  additional 
degradation  and  loss  of  the  plant's 
habitat,  partly  by  developing  and 
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implementing  an  off-highway  vehicle 
management  plan.  The  plan  also  seeks 
to  protect  populations  of  the  plant  on 
private  lands,  protect  populations  from 
activities  other  than  off-highway 
vehicular  recreation,  and  to  develop  a 
public  awareness  program. 

Public  Comments  Solicited 

The  Service  solicits  vmtten  comments 
on  this  draft  recovery  plan.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to  final 
approval  of  this  plan. 

Authority:  The  authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species  Act, 
16  U.S.C.  1533(0. 

Dated:  January  25, 1999. 
Elizabeth  H.  Stevens, 
Acting  Manager,  California/Nevada 
Operations  Office. 
IFR  Doc.  99-2375  Filed  2-1-99;  8:45  am) 

BILUNO  CODE  4310-55-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Habitat  Conservation 
Plan  and  Receipt  of  an  Application  for 
an  Incidental  Take  Permit  for  the  La 
Rue  Housing/Bowiey  Center  Projects, 
Yoio  County,  California 

agency:  Fish  and  Wildhfe  Service, 

Interior. 

ACTION:  Notice  of  Availability  and 

Receipt  of  Application. 

SUMMARY:  This  notice  advises  the  public 
that  the  University  of  California,  Davis 
(University),  has  applied  to  the  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  proposed  permit  would  authorize 
the  incidental  take  of  the  valley 
elderberry  longbom  beetle  (Desmocerus 
californicus  dimorphus],  federally  listed 
as  threatened,  and  modification  of  its 
habitat  during  construction  of  a  new 
student  housing  facility  and  a 
greenhouse/education  facility  on  the 
University  campus  in  Yolo  County, 
California.  The  permit  would  be  in 
effect  for  10  years. 

The  Service  announces  the  receipt  of 
the  University's  incidental  take  permit 
application  which  includes  the 
proposed  "Low-Effect  Habitat 
Conservation  Plan  for  the  Valley 
Elderberry  Longhom  Beetle  at  the  La 
Rue  Student  Housing  and  Bowley 
Center  Projects,  University  of  California, 
Davis."  The  proposed  habitat 
conservation  plan  (Plan)  is  available  for 
public  comment.  The  Plan  fully 


describes  the  proposed  project  and  the 
measures  the  University  would 
undertake  to  minimize  and  mitigate 
project  impacts  to  the  valley  elderberry 
longhom  beetle.  The  Service  has  made 
a  preliminary  determination  that  the 
University's  Plan  qualifies  as  a  "low- 
effect"  habitat  conservation  plan  eligible 
for  categorical  exclusion  under  the 
National  Environmental  Policy  Act.  We 
explain  the  basis  for  this  determination 
in  an  Environmental  Action  Statement, 
which  is  also  available  for  public 
review.  This  notice  is  provided 
pursuant  to  section  10(c)  of  the  Act. 
DATES:  Written  comments  on  the  permit 
application  and  Plan  should  be  received 
on  or  before  March  4, 1999. 
ADDRESSES:  Comments  regarding  the 
permit  application  or  the  Plan  should  be 
addressed  to  Wayne  White,  Field 
Supervisor,  Fish  and  Wildlife  Service, 
Sacramento  Fish  and  Wildlife  Office, 
3310  El  Camino  Avenue,  Suite  130, 
Sacramento,  California  95821-6340. 
Comments  may  be  sent  by  facsimile  to 
(916)  979-2744. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Brian  Twedt  or  Mr.  William  Lehman, 
Fish  £md  Wildlife  Biologists, 
Sacramento  Fish  and  Wildlife  Office; 
telephone  (916)  979-2129. 
SUPPLEMENTARY  INFORMATION: 

Document  Availability 

Individuals  wishing  copies  of  the  Plan 
and  associated  documents  for  review 
shpuld  immediately  contact  the  above 
office.  Documents  also  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

Background 

Section  9  of  the  Act  and  Federal 
regulation  prohibit  the  "take"  of  a 
species  listed  as  endangered  or 
threatened,  respectively  (take  is  defined 
under  the  Act,  in  part,  as  to  kill,  harm, 
or  harass  a  federally  listed  species). 
However,  the  Service  may  issue  permits 
to  authorize  "incidental  take"  (defined 
by  the  Act  as  take  that  is  incidental  to, 
and  not  the  purpose  of,  the  carrying  out 
of  an  otherwise  lawful  activity)  of  listed 
species  under  limited  circumstances. 
Regulations  governing  permits  for 
threatened  species  are  promulgated  in 
50  CFR  17.32;  regulations  governing 
permits  for  endangered  species  are 
promulgated  in  50  CFR  17.22. 

The  La  Rue  Student  Housing  Project 
would  be  located  in  the  western  portion 
of  the  University's  Central  Campus  and 
composed  of  four  or  more 
"neighborhoods."  Approximately  16 
studio,  40  one-bedroom,  64  two- 
bedroom,  52  three-bedroom,  and  20 


four-bedroom  units  would  be  divided 
among  the  "neighborhoods."  Buildings 
would  range  from  one  to  three  stories  in 
height.  This  project  would  provide 
housing  for  between  550  and  750 
students. 

The  Bowley  Center  would  consist  of 
a  Plant  Science  Teaching  Center  and 
would  include  laboratories, 
greenhouses,  offices,  and  a  lecture  room. 
This  facility  would  be  located  in  the 
western  portion  of  the  Central  Campus. 
It  would  integrate  lecture,  greenhouse, 
field,  and  dry  lab  facilities  in  a  single 
site,  allowing  for  a  more  efficient  use  of 
time. 

In  May,  1997,  the  proposed  project 
area  was  surveyed  for  potential  habitat 
for  rare,  threatened,  or  endangered 
species  and  other  biological  features 
that  could  be  affected  by  the  project. 
Only  one  federally  listed  species,  the 
threatened  valley  elderberry  longhom 
beetle  (beetle),  has  the  potential  to  occur 
on  the  project  site  and  to  be  directly 
impacted  by  the  proposed  project.  The 
University  has  agreed  to  implement  the 
following  measures  to  minimize  and 
mitigate  impacts  that  may  result  from 
incidental  take  of  the  beetle:  (1) 
mitigation  and  monitoring  of 
transplanted  elderberry  shrubs  and 
supplemental  plantings  would  be 
conducted  according  to  the  Service's 
Mitigation  Guidelines  for  the  Valley 
Elderberry  Longhom  Beetle,  dated 
September  19,  1996;  (2)  14  affected 
elderberry  shrubs  would  be  transplanted 
to  a  mitigation  site  along  Putah  Creek  on 
Russel  Ranch,  on  property  owTied  by  the 
University;  (3)  336  additional  elderberry 
cuttings  would  be  planted  to 
compensate  for  any  adverse  impacts  to 
the  14  elderberry  shmbs  resulting  from 
the  proposed  project;  and  (4)  the 
mitigation  area  would  be  managed  for 
the  purpose  of  long-term  protection  of 
valley  elderberry  longhom  beetle 
habitat. 

The  Service  has  made  a  preliminary 
determination  that  the  University's  Plan 
qualifies  as  a  "low-effect"  habitat 
conservation  plan  as  defined  by  the 
Service's  Habitat  Conservation  Planning 
Handbook  (November  1996).  Low-effect 
habitat  conservation  plans  are  those 
involving:  (1)  minor  or  negligible  effects 
on  federally  listed  and  candidate 
species  and  their  habitats;  and  (2)  minor 
or  negligible  effects  on  other 
environmental  values  or  resources.  The 
La  Rue  Housing/Bowley  Center  Plan 
qualifies  as  a  low-effect  habitat 
conservation  plan  for  the  following 
reasons: 

1 .  Approval  of  the  Plan  would  result 
in  minor  or  negligible  effects  on  the 
beetle  and  its  habitat.  The  Plan  may,  in 
fact,  result  in  a  beneficial  effect  to  the 
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beetle,  sincejthe  fourteen  affected 
shrubs  would  be  transplanted  from  a 
relatively  dii  iturbed  area  to  a  protected 
environmeni .  The  Service  does  not 
anticipate  si  jnificant  direct  or 
cumulative  (  ffects  to  the  beetle  resulting 
from  constrvj  ction  of  the  new  student 
housing  or  g  leenhouse/educational 
facilities. 

2.  Approviil  of  the  Plan  would  not 
have  advers<  <  effects  on  unique 
geographic,  historic  or  cultural  sites,  or 
involve  unique  or  unknown 
environmeni  al  risks. 

3.  Approv  »1  of  the  Plan  would  not 


cumulative  or  growth 


inducing  im  jacts  and,  therefore,  would 
not  result  in  signiBcant  adverse  effects 
on  public  health  or  safety. 

4.  The  pro  iect  does  not  require 
compliance  vith  Executive  Order  11988 
(Floodplain  Vlanagement),  Executive 
Order  1199G  (Protection  of  Wetlands),  or 
the  Fish  and  Wildlife  Coordination  Act, 
nor  does  it  threaten  to  violate  a  federal, 
state,  local,  (»r  tribal  law  or  requirement 
imposed  for  the  protection  of  the 
environmeni . 

5.  Approv  d  of  the  Plan  would  not 
establish  a  p  recedent  for  future  action  or 
represent  a  decision  in  principle  about 
future  actions  with  potentially 
significant  Mivironmental  effects. 

The  Service  therefore  has 
preliminarily  determined  that  approval 
of  the  Plan  qualifies  as  a  categorical 
exclusion  under  the  National 
Environmental  PoUcy  Act.  as  provided 
by  the  Department  of  the  Interior 
Manual  (519  DM  2,  Appendix  1  and  516 
DM  6,  Appendix  1).  Based  upon  this 
preliminary  determination,  we  do  not 
intend  to  prepare  further  National 
Environmental  PoUcy  Act 
documentation.  The  Service  will 
consider  public  comments  in  making  its 
final  determination  on  whether  to 
prepare  suck  additional  documentation. 

This  notioe  is  provided  pursuant  to 
section  10(ci  of  the  Act.  The  Service 
will  evaluate  the  permit  application,  the 
Plan,  and  comments  submitted  therein 
to  determinf  whether  the  application 
meets  the  rebuirements  of  section  10(a) 
of  the  Act.  Ii  it  is  determined  that  those 
requirement  are  met.  a  permit  will  be 
issued  for  the  incidental  take  of  the 
valley  elderberry  longhom  beetle  in 
conjunction]  with  implementation  of  the 
La  Rue  Studjent  Housing  and  Bowley 
Center  proje  cts.  The  final  permit 
decision  wi  1  be  made  no  sooner  than  30 
days  from  tl  e  date  of  this  notice. 


Dated:  January  26, 1999. 
Elizabeth  H.  Stevens, 

Manager,  California/Nevada  Operations 
Office.  Fish  and  Wildlife  Service.  Region  1, 
Sacramento.  California. 
[FR  Doc.  99-2376  Filed  2-1-99;  8:45  am) 

BILUNO  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Klamath  Fishery  Management  Council 
Meeting 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  r.-.eeting. 

summary:  Pursuant  to  section  10(a)(2}  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  Klamath  Fishery 
Management  Council,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460SS  et  seq.).  The  Klamath 
Fishery  Management  Coimcil  makes 
recommendations  to  agencies  that 
regulate  harvest  of  anadromous  fish  in 
the  Klamath  River  Basin.  This  objectives 
of  this  meeting  are  to  hear  technical 
reports,  review  the  1998  fishery  season, 
and  discuss  and  plan  management  of 
the  1999  season,  including  fish 
allocation.  The  meeting  is  open  to  the 
public. 

DATES:  The  Klamath  Fishery 
Management  Council  will  meet  from 
10:00  a.m.  to  5:00  p.m.  on  Tuesday, 
February  23, 1999;  from  8:00  a.m.  to 
5:00  p.m.  on  Wednesday,  February  24, 
1999;  and  from  8:00  a.m.  to  3:00  p.m.  on 
Friday,  February  25, 1999. 
PUVCE:  The  meeting  will  be  held  at  the 
Doubletree  Hotel,  1929  Fourth  Street, 
Eureka,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Ronald  A.  Iverson,  Project  Leader, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
1006  (1215  South  Main),  Yreka, 
Cahfomia  96097-1006,  telephone  (530) 
842-5763. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  held  jointly  with  the 
Klamath  Fishery  Management  Council 
meeting  on  the  morning  of  Wednesday, 
February  24, 1999.  The  Klamath  Fishery 
Management  Council  was  also 
established  under  the  authority  of  the 
Klamath  River  Basin  Fishery  Resources 
Restoration  Act. 

For  background  information  on  the 
Klamath  River  Basin  Fisheries  Task 
Force,  please  refer  to  the  notice  of  their 
initial  meeting  that  appeared  in  the 
Federal  Register  on  July  8, 1987  (52  FR 
25639). 


Dated;  January  27, 1999. 
Elizabeth  H.  Stevens, 
Acting  Manager.  California/Nevada 
Operations  Office. 

IFR  Doc.  99-2380  Filed  2-1-99;  8:45  am) 
BILLING  C00€  4310-55-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Klamath  River  Basin  Fisheries  Task 
Force  Meeting 

AGENCY:  Fish  and  WildUfe  Service, 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  Klamath  River  Basin 
Fisheries  Task  Force,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460ss  et  seq.).  The  meeting  is 
open  to  the  public. 

DATES:  The  Klamath  River  Basin 
Fisheries  Task  Force  will  meet  from 
8:00  a.m.  to  5:00  p.m.  on  Wednesday, 
February  24, 1999  and  Thursday, 
February  25, 1999,  and  from  8:00  a.m. 
to  10:00  a.m.  on  Frid<|y,  February  26, 
1999.  cfi 

PLACE:  The  meeting  will  be  held  at  the 
Doubletree  Hotel  (1929  Fourth  Street), 
Eureka,  California. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  A.  Iverson,  Project  Leader,  U.S. 
Fish  and  WildUfe  Service,  P.O.  Box 
1006  (1215  South  Main),  Yreka. 
Cahfomia  96097-1006,  telephone  (530) 
842-5763. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  held  jointly  with  the 
Klamath  Fishery  Management  Council 
meeting  on  the  morning  of  Wednesday, 
February  24,  1999.  The  Klamath  Fishery 
Management  Coimcil  was  also  ^ 

established  under  the  authority  of  the 
Klamath  River  Basin  Fishery  Resources 
Restoration  Act. 

For  background  information  on  the 
Klamath  River  Basin  Fisheries  Task 
Force,  please  refer  to  the  notice  of  their 
initial  meeting  that  appeared  in  the 
Federal  Register  on  July  8, 1987  (52  FR 
25639). 

Dated:  January  27,  1999. 
Elizabeth  H.  Stevens, 

Acting  Manager,  California/Nevada 

Operations  Office. 

[FR  Doc.  99-2381  Filed  2-1-99;  8:45  am] 

BILUNG  CODE  4310-SS-P 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Bureau  of  Indian  Affairs 

Status  of  Red  Lake  Trit>al  Indian  Lands 
in  Minnesota 

AGENCIES:  Bureau  of  Land  Management, 

Interior;  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice  identifying  lands  subject 

to  Secretarial  Order  of  Restoration  of 

February  22.  1945. 

summary:  On  February  22. 1945.  the 
Secretary  of  the  Interior  issued  an  Order 
restoring  to  the  Red  Lake  Band  of 
Chippewa  Indians  of  Minnesota 
("Tribe")  certain  lands  that  the  Tribe 
had  previously  ceded  to  the  United 
States  for  use  by  non-Indians.  The  lands 
restored  to  the  Tribe  by  the  1945  Order 
are  lands  that  were  continuously  held  in 
trust  by  the  United  States  since  the 
cessions,  that  were  never  sold  or 
otherwise  disposed  of,  and  for  which 
the  Tribe  was  never  paid.  This  notice 
provides  a  partial  list  of  the  lands 
restored  to  the  Tribe  by  the  1945  Order. 
FOR  FURTHER  INFORMATION  CONTACT:  W. 
Hord  Tipton.  State  Director,  Eastern 
States  Office ,  or  Walter  Rewinski , 
Deputy  State  Director.  Resoiut»s 
Planning.  Use  and  Protection,  Eastern 
States  Office.  Bureau  of  Land 
Management.  7450  Boston  Boulevard, 
Springfield.  Virginia  22153. 
SUPPLEMENTARY  INFORMATION:  The 
Nelson  Act.  Act  of  Jan.  14. 1889,  ch.  24, 
25  Stat.  642,  created  and  authorized  a 
federal  commission  to  negotiate  a 
cession  of  lands  in  northern  Minnesota 
from  the  Red  Lake  Band  of  Chippewa 
Indians  of  Minnesota  ("Tribe")  to  the 
United  States.  By  agreement  dated  July 
8, 1889,  2.9  milhon  acres  of  land  knovra 
as  "Royce  706"  was  ceded  by  the  Tribe 
to  the  United  States  to  be  held  in  trust, 
subject  to  sale  by  the  United  States  for 
the  benefit  of  the  Tribe.  The  Tribe 
retained  a  much  smaller  area  known  as 
"Royce  707." 

On  March  10,  1902,  another 
agreement  was  negotiated  between  the 
Tribe  and  the  United  States  for  the 
cession  of  an  additional  256,152  acres  of 
land  in  the  western  portion  of  Royce 
707.  This  agreement  was  approved  by 
Congress.  Act  of  Feb.  20, 1904,  ch.  161, 
33  Stat.  46.  The  Tribe's  present-day 
reservation  is  composed  of  land 
remaining  after  the  1889  and  1902 
cessions.  Consistent  with  the  provisions 
of  the  Nelson  Act,  the  lands  the  Tribe 
ceded  to  the  United  States  were  opened 
for  timber  sales  and  homesteading,  and 


most  of  the  lands  were  disposed  of  by 
the  1930s. 

The  Indian  Reorganization  Act  of 
1934  ("IRA"),  25  U.S.C.  §§461  et  seq., 
authorized  the  Secretary  of  the  Interior, 
if  he  found  it  to  be  in  the  public  interest, 
"to  restore  to  tribal  ownership  the 
remaining  surplus  lands  of  any  Indian 
reservation  [that  prior  to  June  18, 1934 
were]  opened,  or  authorized  to  be 
opened,  to  sale,  or  any  other  form  of 
disposal  by  Presidential  proclamation, 
or  by  any  of  the  public  land  laws  of  the 
United  States!.]"  25  U.S.C.  §  463(a). 

On  February  22,  1945,  exercising  this 
authority  granted  by  the  IRA.  the 
Secretary  of  the  Interior  issued  an  Order 
of  Restoration  ("1945  Order").  10  Fed. 
Reg.  2448  (1945).  The  1945  Order 
"restore[d]  to  tribal  ownership  all  those 
lands  of  the  Red  Lake  Indian 
Reservation  which  were  ceded  by  the 
Indians  imder  (the  Nelson  Act  and  the 
Act  of  Feb.  20, 1904]  and  which  were 
opened  for  sale  or  entry  but  for  which 
the  Indians  have  not  been  paid  and 
which  now  are  or  hereafter  may  be 
classified  as  undisposed  ofj.)"  10  Fed. 
Reg.  at  2449.  See  also  Act  of  Dec.  4, 
1942,  ch.  673,  56  Stat.  1039  ("[Ajll  right, 
title,  and  interest  of  the  Minnesota 
Chippewa  Tribe  in  and  to  the  so-called 
Red  Lake  Indian  ceded  lands,  including 
any  administrative  reserves,  is  hereby 
declared  extinguished  and  title  thereto 
vested  in  the  Red  Lake  Band  of 
Chippewa  Indians[.)"). 

On  May  28, 1945,  the  AcUng 
Commissioner  of  the  General  Land 
Office  forwarded  to  the  Commissioner 
of  the  Office  of  Indian  Affairs  a  list  of 
lands  that  satisfied  the  criteria  of  the 
1945  Order  and  could  be  returned  to  the 
Band.  On  April  29,  1946  and  January  9, 
1947,  amendments  to  the  list  of  lands 
were  made.  The  Ust  of  May  28,  1945  and 
the  amendments  of  April  29. 1946  and 
January  9. 1947  (collectively,  the  "1945 
List")  totaled  approximately  157.499 
acres  of  non-contiguous  lands.  The  1945 
List  was  to  have  been  published  in  the 
Federal  Register  to  provide  public 
notice  of  which  lands  were  subject  to 
the  1945  Order.  However,  shortly  after 
the  1945  List  was  completed,  several 
title  and  legal  description  problems 
with  lands  on  it  were  discovered,  and 
the  1945  List  was  never  published  in  the 
Federal  Register. 

From  1945  until  1988,  the  Department 
attempted  to  resolve  many  of  the  vexing 
title  and  legal  description  problems 
with  the  lands  on  the  1945  List.  On 
December  22, 1988,  the  Acting  State 
Director  of  the  Eastern  States  Office,  ^ 
Bureau  of  Land  Management  ("BLM"), 
forwarded  to  the  Bureau  of  Indian 
Affairs  a  comprehensive  Usting  of  lands 
totaling  approximately  186,533  acres 


("1988  List")  that  the  BLM  had 
determined  qualified  for  restoration  to 
the  Band  under  the  1945  Order.  Many 
of  the  lands  on  the  1945  List  were  on 
the  1988  List.  However,  shortly  after  the 
1988  List  was  completed,  several  further 
title  and  legal  description  problems 
were  manifested  and  the  1988  List  was 
never  published  in  the  Federal  Register. 

In  December,  1997.  the  Department 
initiated  a  review  of  the  lands  on  the 
1945  and  1988  Lists.  The  Department 
has  determined  that  the  following  lands 
that  were  ceded  by  the  Tribe  to  the 
United  States  in  1889  and  1902.  that 
were  held  in  trust  by  the  United  States, 
subject  to  sale  for  the  benefit  of  the 
Tribe,  and  that  were  not  disposed  of  by 
the  United  States,  were  restored  to  the 
Tribe  by  the  1945  Order.  This  list  does 
not  represent  a  final  list  of  all  those 
lands  restored  to  tribal  ownership  under 
the  1945  Order.  Descriptions  of  any 
additional  lands  that  were  restored  by 
the  1945  Order  may  be  published  as 
they  are  confirmed. 


Description 

Acreage 

T.  157N.,  R.  25W. 

Sac  3  Lot  7        

3.08 

640 
200 
320 

640 

162.76 

255.40 
40 
40 
40 

640 

280 

400 
80 

120 

480 

640 

320 

280 

640 

640 

637.16 

T.  158N.,  R.  26W. 

Sec.  16.  NE4,  NW4.     . 
SW4  SE4    

T.  157N.,  R.  27W. 

Sec.  16.  NW4.  NW4NE4 
T.  158N..  R.  27W. 

Sec.  16.  NE4.  NW4  

T.  156  N..  R.  28W 

Sec.  16.  NE4.  NW4. 
SW4  SE4  

T.  157N..  R.  28W 

Sec.  1.Lot1.SE4NE4. 
E2SE4  

Sec.  4.  Lots  1,2.3.4, 
S2NW4        

<5«r  6   NE4SW4  

Sec.  7,  SE4SE4 

Sec.  8.  SW4SW4 

Sec.  9.  NE4.  NW4,  SW4. 
SE4            

Sec.  10.  NW4.  NE4SW4. 
W2SW4           

Sec.  12.  NE4.  E2SW4. 
SE4               

Sec  13  N2NE4 

Sec.  15,  NW4NW4, 

SE4NW4,  SW4SW4 

Sec.  16.  NE4.  NW4. 

S2SW4   S2SE4    

Sec.21.NE4.  NW4, 

SW4.  SE4  

Sec.  22.  SW4NE4.  NW4, 

N2SW4,  SW4SW4  

Sec.  24.  NE4NE4. 

S2NE4.  SE4  

Sec.  25.  NE4.  NW4. 

SW4  SE4    

Sec.  28,  NE4.  NW4. 
SW4  SE4    

Sec.  33.  Lots  1.2,3,4. 
NE4.  NW4.  N2SW4. 
N2SE4    

0 

5070 


Desc  ription 


si;4 


2) 


21 


Lots 
Ut 

311 


Let 


SW4, 
T.  158N.,  R, 

SW4, 

06C.  »54, 

SE4SW' 

Sec.  36, 
T.  159  N.,  R. 

Sec.  3, 
N2SW4 

Sec.  4, 

Sec.  5, 

Sec.  36,  N 
T.  153  N.,  R. 

Sec.  7.  Lot 
T.  158  N.,  R. 

Sec.  5 

Sec.  6.  Lol 
T.  159  N..  R 

Sec.  2. 

Sec.  3 

Sec.  18, 
T.  154  N.,  R. 

T.  151  N.,  R.  3 

Sec.  16. 
T.  152  N..  R.  3 

Sec.  16, 
T.  158  N.,  R.  3 

Sec.  3,  Lot 
T.  158  N.,  R.  3; 

Sec.  6,  Lot  I 
S2NE4, 
E2SW4 

Sec.  7,  Lot! ; 
E2NW4 

Sec.  13 

Sec.  18.  Lai 
SE4SW4 

Sec.  19, 
S2NE4 
SE4SE4 

Sec.  30 
NE4NE4 

Sec.  31 
NE4, 
E2SW4, 
T.  159  N.,  R.  32 

Sec.  7 
T.  160  N.,  R.  32 

Sec.  31 
T.  166  N.,  R.  32 

Sec.  7.  Lot 

Sec.  18.  Lo 
T.  150  N.,  R.  33 

Sec.  14. 

Sec.  15.  Lo 
T.  158  N.,  R.  33 

Sec.  1 ,  Lots 
S2NE4, 
N2SW4 

Sec.  2,  Lots 
S2NE4. 

Sec.  3.  Lots 

Sec.  4.  Lots 
SW4NE4 
N2SE4  .. 

Sec.  5,  Lots 
S2NE4, 
N2SW4 

Sec.  6.  Lots 
SE4NW4 


N  E4,  NW4, 
a:4 

2  3W. 
NE4, 


NW4. 
S|/V4NE4,  NW4. 


S>SE4  

2JW. 
S2  AEA,  SE4NW4, 


S2$W4  . 
SE^SE4 


MNE4  

W.. 

2  

W. 
N2$W4.  SE4SW4 

6  

2f  W. 
E2:  )E4  


3,4. 
2  .... 

W. 
NtNW4 


Lot 


Lots 
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Acreage 


Description 


W. 
8  . 
W. 


SI4SE4  

W. 

1  

W. 

1  thru  7. 
1  ;E4NW4, 

3E4  

1.2.  NE4, 

N2SE4  

2.  S2NW4  . 
4,  SE4NE4. 

SE4 

N^4NE4, 
rf2SE4. 


2.3.  4. 
E2SW4.  SE4 
1.2.3.4, 


Los 
E2h  W4, 
NW4SE4 
W. 

SE4SE4  

W. 
S^NW4  .. 
W. 


2  

W. 
Lofs  7,  8,  9 

11  

W. 

1,2.3.4. 
^NW4, 
?E4SW4,  SE4 

1,2.3.4. 
N(2SE4  

1,4  

1,2.3.4. 

S2NW4. 


1,2.3. 
St4NW4, 
IIW4SE4 

3.5. 


640 


640 

240 
80 


200 
80 
40 
40 

0.31 

120 
41.81 

80 

81.96 

33.64 

80 

1.18 

40 

40.14 


631.85 

396 

112 

278.16 


240 
399.01 

519.08 

40 

40 

28.90 
17.50 

2.71 
2.99 

594.04 

308.88 
77.56 

360 

358.44 
117.20 


Sec.  7.  SW4NE4. 

SE4NW4,  E2SW4.  SE4 
Sec.  8.  SE4NE4.  E2SW4, 

NE4SE4.  S2SE4  

Sec.  9,  W2SW4  

Sec.  10.  W2SW4  

Sec.  11.N2NE4. 

NE4NW4  

Sec.  12.  S2NE4.  NW4, 

NE4SW4,  N2SE4 

Sec.  13.  N2SW4 

Sec.  14,  N2NE4, 

NW4NW4,  NE4SE4  

Sec.  15,  E2NE4, 

W2NW4,  SW4.  N2SE4 
Sec.  16.  S2NE4,  S2NW4. 

SW4.  SE4  

Sec.  17,  W2NE4.  NW4. 

SW4.  SE4  

Sec.  18.  Lots  1.2.3.4. 

NE4,  NE4NW4. 

SE4SW4,  NE4SE4. 

S2SE4  

Sec.  19,  N2NE4, 

SE4NE4.  NE4SE4. 

S2SE4  

Sec.  20.  NE4,  NW4. 

SW4.  W2SE4  

Sec.  21,  W2NE4.  NW4. 

N2SE4  

Sec.  22.  SW4NE4. 

E2NW4 

Sec.  25.  S2NE4. 

SE4NW4.  NE4SW4, 

S2SW4.  SE4  

Sec.  26,  SE4SW4 

Sec.  28.  NW4NE4  

Sec.  29,  NE4NE4  

Sec.  30,  E2NE4.  E2SW4 

Sec.  31,S2SE4  

Sec.  32,  W2NE4. 

S2NW4.  SW4.  SE4 

Sec.  33.  SW4.  SE4  

Sec.  34.  S2NE4, 

SE4NW4,  SW4. 

N2SE4.  SW4SE4  

Sec.  35.  NE4.  NW4. 

E2SW4.  SE4  

Sec.  36.  NE4.  NW4. 

SW4.  SE4  

159  N.,  R.  33  W. 
Sec.  9.  W2SW4. 

SE4SW4 

Sec.  16.  SW4NE4. 

N2NW4.  W2SE4. 

SE4SE4  

Sec.  19.  SE4SE4 

Sec.  26.  SE4  

Sec.  27.  NW4NE4, 

E2SW4.  W2SE4 

Sec.  28.  NE4NE4. 

S2NE4.  NW4. 

NE4SW4,  S2SW4, 

NW4SE4.  S2SE4  

Sec.  29.  NE4NE4. 

SE4SE4  

Sec.  30.  NE4  

Sec.  31,  Lots  3,  4, 

E2SW4  

Sec.  32.  N2NE4 

Sec.  33.  SE4NE4. 
N2NW4.  SE4NW4. 
NE4SW4.  S2SW4. 
N2SE4.  SW4SE4  


Acreage 


Description 


320 

240 
80 
80 

120 

360 
80 

160 

400 

480 

560 


516.20 

240 
560 
320 
120 


400 
40 
40 
40 

160 
80 

480 
320 


400 
560 
640 

120 


240 

40 

160 

200 


520 

80 
160 

166.85 
80 


400 


Sec.  34.  W2NE4, 
W2NW4,  SE4NW4. 
SW4.  N2SE4,  SE4SE4 
Sec.  35,  W2SW4, 

SE4SW4 

Sec.  36,  NE4,  E2NW4  .... 
T.  166  N..  R.  33W. 
Sec.  6,  Lots  2,  3,  6. 

NE4NW4  

Sec.  25.  Lot  2 

T.  167  N.,  R.  33W. 

Sec.  1,SE4NW4  

Sec.  2.  SW4SE4 

Sec.  3,  SE4NW4  

Sec.  4.  Lots  2.  6 

Sec.  5.  Lot  5  

Sec.  7,  N2NW4 

Sec.  11.  N2NE4. 

NE4NW4  

Sec.  12,  Lot6.  N2NW4  .. 

Sec.  13.  Lot  1  

Sec.  17.  W2SW4  

Sec.  18.  S2NE4,  S2NW4. 
SW4.  N2SE4, 

SW4SE4 

Sec.  19.  W2NE4,  NW4, 

SW4SW4 

Sec.  26,  Lots  2,  3 

Sec.  27,  Lot  2  

Sec.  30.  W2NW4. 

SE4NW4.SW4 

Sec.  31 ,  NW4.  SW4  

Sec.  36.  Lot  5 

T.  150  N..  R.  34  W. 

Sec.  29.  Lot  8 

T.  158  N..  R.  34  W. 

Sec.  1.  Lot3.  S2NW4. 

NE4SW4.  NW4SE4  

Sec.  2,  Lot  4.  SW4NE4. 
S2NW4.  NE4SW4. 

W2SE4  

Sec.  3,  Lots  1.2.3.4, 

S2NE4.  S2NW4  

Sec.  4,  Lots  1 .  2.  4. 
S2NE4.  SW4NW4. 

N2SE4.  SE4SE4  

Sec.  5.  Lots  1 .  2.  S2NE4. 

S2NW4  

Sec.  6,  Lots  5.  6. 
SW4NE4.  SE4NW4. 

NE4SW4.  SE4  

Sec.  7.  Lot  3.  NW4NE4, 
E2SW4.  N2SE4. 

SW4SE4 

Sec.  8.  S2NE4,  NE4NW4. 

S2NW4.  SW4.  SE4  

Sec.  9.  NE4NE4,  S2NE4, 

E2NW4,  SW4  

Sec.  10,  NE4,  W2NW4. 

SE4SW4 

Sec.  11,  NW4NE4, 

N2NW4 

Sec.  12,  SW4SE4 

Sec.  13.  NE4,  S2NW4, 

SW4,  SE4  

Sec.  14.  SE4NE4, 

SW4SW4,  SE4SE4 

Sec.  15.  SE4  

Sec.  16.  SW4  

Sec.  17.  N2NW4. 
SW4NW4,  W2SW4, 
SE4SW4.  SE4 


Acreage 


480 

120 
240 


15925 
35.75 

40 

40 

40 
6^ 
7.55 

80 

122.40 
80.15 
0.90 
80 


440 

280 
10.44 
4.87 

280 
320 
0.33 

0^ 


199.51 

279.37 
318.72 

361.32 
242.34 

342.53 

271.80 

520 

360 

280 

120 
40 

560 

120 
160 
160 

400 
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Description 


Sec.  18.  Lots2,  3,  4, 

NE4.  E2NW4.  E2SW4. 

SE4  

Sec.  19.  Lots  1,2.3.4. 

NE4.  E2NW4,  E2SW4, 

SE4  

Sec.  20.  N2NE4, 

SE4NE4,  SW4NW4. 

SW4.  NW4SE4,  S2SE4 

Sec.  21.S2SW4  

Sec.  22,  NE4NE4,  SW4, 

SE4  

Sec.  23,  NW4NW4, 

S2SW4  

Sec.  24,  N2NE4, 

SW4NE4.  N2NW4 

Sec.  25.  NW4SW4. 

SE4SE4  

Sec.  26.  SW4,  SW4SE4  .. 
Sec.  27.  NW4.  NW4SW4. 

E2SE  

Sec.  28.  NE4.  NW4. 

NE4SW4.  N2SE4 

Sec.  29.  NE4,  NW4. 

SW4,  SE4  

Sec.  30.  Lots  1.2.3.4, 

NE4.  E2NW4,  E2SW4, 

SE4  

Sec.  33.  NW4NE4. 

S2NE4.  N2NW4.  SW4. 

SE4 

Sec.  34.  NE4.  NE4NW4, 

S2NW4.  NW4SW4, 

S2SW4,  NE4SE4  

Sec.  35,  S2NE4.  N2SW4. 

SW4SW4.  SE4SE4  

Sec.  36,  SW4NW4, 

NW4SW4,  S2SW4. 

S2SE4  „ 

T.  159  N.,  R.  34W. 
Sec.  3.  SW4NE4. 

S2NW4.  NW4SE4 

Sec.  34,  S2SW4  

T.  166N.,  R.  34W. 

Sec.  1,NE4,  NW4.  SW4. 

SE4  

Sec.  2,  NE4NE4,  S2NE4. 

NW4,  SW4,  SE4  

Sec.  3.  NE4.  NW4.  SW4. 

SE4  

Sec.  4,  NE4,  NW4,  SW4, 

SE4  

Sec.  5,  NE4.  NW4.  SW4, 

SE4  

Sec.  6,  Lots  2,  4,  NE4, 

E2NW4,  SE4SW4, 

S2SE4  

Sec.  7,  Lots1,2,  3,  4, 

NE4,  E2NW4,  E2SW4. 

SE4  

Sec.  8.  NE4.  NW4,  SW4, 

SE4  

Sec.  9,  NE4.  NW4.  SW4. 

SE4  

Sec.  10.  NE4.  NW4, 

SW4,  SE4  ;... 

Sec.  11.NE4,  NW4. 

SW4,  SE4  

Sec.  12,  NW4NE4. 
SW4NE4,  NW4.  SW4  , 

Sec.  13,  NW4NW4  

Sec.  14,  NE4,  NW4. 
N2SW4.  SW4SW4. 
NW4SE4  


Acreage 


Description 


577.84 

612.08 

440 
80 

360 

120 

200 

80 
200 

280 

440 

640 

612.52 

520 

440 
240 

240 


160 
80 


640 
600 
640 
640 
640 

437.93 

634.56 

640 

640 

640 

640 

400 
40 

480 


Sec.  15,  NE4.  NW4. 

SW4,  SE4  

Sec.  17,  NE4,  SW4,  SE4, 
Sec.  18,  Lots  1,2,3,4. 
NE4,  E2NW4,  E2SW4, 

SE4  

Sec.  19,  Lots  1,2.3. 
NE4,  E2NW4, 

NE4SW4,  NW4SE4  

Sec.  20.  SW4NE4,  NW4 
Sec.  21.N2NE4,  N2NW4 
Sec.  22.  N2NE4,  N2NW4. 

SW4SW4 

167N..  R.  34W. 
Sec.  1 .  Lots  3.  4.  S2NW4. 

NW4SW4.  S2SW4  

Sec.  2.  Lots  1 .  2.  3.  4. 
S2NE4.  SE4NW4, 

S2SW4,  NE4SE4  

Sec.  6,  Lots  1  thai  7. 
S2NE4.  SE4NW4. 

E2SW4.  SE4  

Sec.  7,  Lots  1 .  2.  3.  4, 
NE4.  E2NW4,  E2SW4, 

SE4  

Sec.  8,  NE4,  NW4,  SW4, 

SE4  

Sec.  9.  NE4.  I^W4.  SW4, 

SE4  

Sec.  10.  NE4.  NW4. 

SW4,  N2SE4,  SE4SE4 
Sec.  1 1 ,  NW4.  SW4, 

NW4SE4,  S2SE4  

Sec.  12,  NE4NW4. 
SE4SW4,  NW4SE4, 

S2SE4  

Sec.  13,  SE4NW4.  SW4. 

SE4  

Sec.  14.  NE4.  NW4. 

SW4.  SE4  

Sec.  15.  E2NE4,  NW4, 

SW4.  SE4  

Sec.  16.  NE4,  SW4NW4, 

SW4.  SE4 

Sec.  17.  W2NW4, 
W2SW4,  SE4SW4. 

NE4SE4.  S2SE4  

Sec.  18,  Lots  1,2,3,4, 
W2NE4,  E2NW4. 

E2SW4.  SE4  

Sec.  19,  Lots  2,  3,  4. 
NE4.  E2NW4,  E2SW4, 

SE4  

Sec.  20,  NE4.  NW4. 

SW4.  SE4  

Sec.  21.NE4.  NW4. 

SW4,  SE4  

Sec.  22,  NE4,  NW4. 

SW4.  SE4  

Sec.  23.  NE4.  NW4. 

SW4,  SE4  

Sec.  24.  NE4.  NW4, 

SW4.  SE4  

Sec.  25,  NE4,  NW4, 

SW4,  SE4  

Sec.  26.  NE4,  NW4. 

SW4,  SE4  

Sec.  27,  NE4,  NW4, 

SW4.  SE4  

Sec.  28,  NE4,  NW4. 

SW4,  SE4  

Sec.  29,  NE4,  NW4. 
N2SW4,  SE4 


Acreage 


Description 


640 
480 


634.56 

435.94 

200 

160 

200 

281.05 

403.20 

641.32 

641.92 

640 

640 

600 

440 

200 
360 
640 
560 
520 

320 

561.20 

598.88 

640 

640 

640 

640 

640 

640 

640 

640 

640 

560 


Sec.  30.  Lots  1 ,  2,  3,  4. 
NE4.  E2NW4.  E2SW4. 

SE4  

Sec.  31.Lot  1,NE4. 

E2NW4,  E2SW4.  SE4 
Sec.  32,  NE4,  S2NW4. 

SW4.  SE4  

Sec.  33,  NE4.  NW4. 

SW4.  SE4  

Sec.  34,  NE4.  NW4. 

SW4.  SE4  

Sec.  35,  NE4,  NW4. 
W2SW4,  N2SE4, 

SE4SE4  

Sec.  36.  NE4,  NW4. 

SW4,  SE4   

T.  168  N..  R.  34  W. 

Sec.  25.  SW4NW4  

Sec.  26,  SE4NE4.  SW4. 

W2SE4  

Sec.  27.  S2SW4,  S2SE4 

Sec.  29,  S2SE4  

Sec.  32.  N2NE4, 
SW4NE4,  SE4NW4. 

SW4  

Sec.  34,  NE4,  NE4NW4, 

S2SW4,  SE4  

Sec.  35,  W2NE4,  NW4. 

SW4,  SE4  

Sec.  36.  S2NW4,  SW4  .... 
T.  148  N.,  R.  35  W. 

Sec.  36,  Lot  4  

T.  149N..  R.  35W. 

Sec.  26,  Lot  1  

T.  150  N.,  R.  35W. 

Sec.  32.  NW4SW4  

T.  166N..  R35W. 

Sec.  I.Lots  1.2.3,4, 
NE4SW4,  S2SW4. 

SW4SE4 

Sec.  2.  Lots  1 .  2,  3.  4, 

S2NE4,  S2NW4,  SE4  . 
Sec.  3,  E2NW4,  E2SW4. 

SE4  

Sec.  10.  NE4.  E2NW4. 

E2SW4,  SE4  

Sec.  1 1 .  N2NE4. 
SE4NE4.  NW4. 

NW4SW4,  E2SE4  

Sec.  12,  NE4,  NW4. 

SW4.  SE4  

Sec.  13.  NE4.  NW4, 

SW4.  SE4  

Sec.  14.  E2SE4  

Sec.  15.  NE4,  E2NW4, 
E2SW4,  NE4SE4. 

W2SE4  

Sec.  24.  NE4.  NW4. 

SW4,  SE4  

Sec.  27.  NE4h4W4  

Sec.  35,  Lot  2 

T.  167N..  R.  35W. 

Sec.  1.  Lots  1.2.3,4, 
S2NE4.  S2NW4,  SW4. 

SE4  

Sec.  2.  Lots  1,2,3,4. 
S2NE4.  S2NW4,  SW4. 

SE4  

Sec.  3,  Lots  1.2,  9.  10, 

S2NE4,  SE4  

Sec.  10,  Lots  5,  6.  7.8. 

NE4.  SE4  

Sec.  1 1 ,  NE4,  NW4. 
SW4,  SE4  


Acreage 


638.48 

519.80 

560 

640 

640 

520 

640 

40 

280 

160 

80 

320 

440 

560 
240 

0.95 

0.30 

40 

320 
480 
312.72 
472.72 

AOO 

640 

640 
80 

432.72 

640 
23.13 
49.80 

640.68 

641.68 
397.78 
475.64 
640 
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Sec.  24, 
Sec.  25, 

SW4, 
Sec.  26, 

N2SW4 
Sec.  27, 


Sec.  12.  JE4,  NW4, 

SW4,  J  E4  

Sec.  13,  IJE4,  NW4, 
SW4,  h  2SE4,  SW4SE4 

Sec.  14.  IJW4,  SE4  

Sec.  15.  Lots  1.2,3.4. 

NE4.  SE4  

Sec.  22.  lots  1,2.3.4, 

NE4.  SE4  

Sec.  23.  lil2NE4. 
SW4N$4,  SW4, 
SW4S 

llW4,  SW4.  SE4 
ME4.  NW4. 

E4  

yE4.  NW4. 

N2SE4  

llots  1.2.3.4, 
NE4.  NISE4.  SW4SE4 
Sec.  34,  dots  1.2.3.4. 

S2NE4jSE4  

Sec.  35,  I1W4NW4, 

S2NW4,  SW4.  SE4 

Sec.  36,  ME4,  E2NW4, 

E2SW41  SE4 

T.  168  N.,  R.  ;5W. 

Sec.  22,  S  E4SE4 

Sec.  23,  J  2SW4  

Sec.  24,  h  W4SE4, 

S2SE4  

Sec.  25,  J  2NE4,  SW4. 

SE4  

Sec.  26.  ^  W4NW4.  SE4 
Sec.  27,  L3ts7,  8, 

E2NE4,  SE4 

Sec.  34,  L  3ts  5,  6.  7.  8. 

NE4,  SE  4  

Sec.  35,  K  E4,  NW4, 

SW4,  Si;4  

Sec.  36,  NE4,  NW4. 

.  SW4,  Sl[4  

T.  148  N.,  R.  3  5  W. 

Sec.  9,  Lo  8 

T.  156  N..  R.  3SW. 

Sec.  1.  Lo  4  

T.  158  N..  R.  3  5W. 

Sec.  1.LOS3.  4.  5.  6.  7. 
SW4NE.kS2NW4. 

SW4,  W2SE4  

Sec.  2.  Los  1.2,3,4.5, 
6,  S2NE«,  N2SW4. 

SE4  

Sec.  3,  Los  1,2,3,4.5. 

6  

Sec.  4,  Los  1.2 

T.  158  N..  R.  3^W. 

Sec.  28,  E>NE4 

T.  159  N.,  R.  3''W. 

Sec.  4,  S2  slW4 

Sec.  6,  NE  4NE4  

Sec.  8,  NE4  

Sec.  23,  SNA  

Sec.  24,  vy  2SW4, 

SE4SW^   

Sec.  25,  S  E4NW4  

Sec.  27,  N  >NE4 _. 

Sec.  30.  U  its  1 .  2.  3. 

E2NW4,  NE4SW4 

Sec.  31,  L(|ts2,  6,  7. 

SE4NW4,  N2SE4 

Sec.  32,  N64SE4  

T.  160  N.,  R.  3'W. 

Sec.  5,  SV\4SE4 

Sec.  7,  Lots  1,2.  NE4, 

E2NW4   

Sec.  19.  Si;4SW4 


Acreage 


[description 


640 

600 
320 

482.93 

482.92 

320 
480 

640 

480 

442.92 

402.92 

440 

480 

40 
80 

120 

400 
200 

316.69 

473.16 

640 

640 

0.45 

22.28 

550.67 


T.  151  N..  R.  38W 

Sec.  36.  Lots  1.2 

T.  159  N..  R  38  W. 

Sec.  8.  W2NW4 

Sec.  9.  NE4SW4,  N2SE4 

Sec.  10.  SW4SE4 

Sec.  24,  SW4SW4. 
SE4SE4  

Sec.  35.  Lot  4  

Sec.  36Lot  1.NE4NE4  ... 
T.  160  N..  R.  38  W. 

Sec.  13,  NW4NW4. 
NW4SW4  

Sec.  28.  NW4SE4  

Sec.  33,  NE4NE4  

T.  152  N..  R.  39  W. 

Sec.  8.  Lot  2 

Sec.  9.  Lot  1  

Sec.  10.  Lot  5 

T.  153  N..  R.  39  W. 

Sec.  23.  N2SE4 

T.  159  N..  R.  39  W. 

Sec.  28.  N2NE4 

T.  159  N..  R.  40W. 

Sec.  13.  SW4SW4 

T.  152  N..  R.  41  W. 

Sec.  22.  SW4NW4  

Sec.  36.  Lots  1.  8 


Acreage 


3.15 


80 

120 

40 

80 

47.60 

87.11 


80 
40 
40 

0.20 

1.00 

27.15 


80 

80 

40 

40 
10.90 


Dated:  January  12. 1999. 
Sylvia  V.  Baca, 

Acting  Assistant  Secretary,  Land  and 
Minerals  Management. 

Dated:  January  14.  1999. 
Kevin  Cover. 

Assistant  Secretary,  Indian  Affairs. 
(FR  Doc.  99-2360  Filed  1-29-99;  8:45  am) 
BILUNG  CODE  4310-84-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[UT-090-1210-00] 

AGENCY:  Bureau  of  Land  Management 
(BLM). 


Off  Road  Vehicle  (ORV)  Designations; 
542.42    San  Juan  Resource  Management  Plan 
(RMP) 

ACTION:  Notice  of  Implementation  of  Off 
Road  Vehicle  (ORV)  Designations 
within  the  San  Juan  Resource 
Management  Plan  (RMP) 

summary:  This  notice  implements  ORV 
use  designations  made  in  the  1991 
Record  of  Decision  for  the  San  Juan 
RMP.  The  RMP  identifies  open,  closed 
and  limited  ORV  use  areas  for  BLM- 
managed  public  lands  in  San  Juan 
County.  Utah,  as  identified  on  a  map 
that  was  incorporated  in  the  draft  RMP. 
entitled  "ORV  Designations"  and  dated 
December.  1988.  The  limited  category 
includes  three  types  of  ORV  use 
designations:  (1)  Umited  by  seasonal 
restrictions;  (2)  limited  to  existing  roads 
and  trails;  and  (3)  limited  to  designated 
roads  and  trails.  Within  the  upcoming 


227.44 
102.41 

80 

80 

40 
160 
160 

120 
40 
80 

229.90 

241.22 
40 

40 

307.77 
40 


year,  additional  actions  will  be  carried 
out  to  fully  implement  these 
designations.  Areas  and  routes  will  be 
signed  and  barriers  may  be  located  as 
necessary.  Also.  BLM  will  identify 
appropriate  routes  within  the  areas 
designated  as  "Umited  to  existing  roads 
and  trails"  or  "limited  to  designated 
roads  and  trails."  and  will  produce  a 
map  that  identifies  such  routes.  In  .order 
to  do  this.  BLM  will  inventory  routes 
within  these  areas  and  will  hold  public 
meetings  (to  be  announced)  and  work 
with  local  government  officials  in  order 
to  gather  information  necessary  for 
decision-making.  Any  need  for 
additional  environmental  analysis  will 
be  considered  at  the  time  that  specific 
implementing  actions  are  undertaken. 
ORV  designations  aie  implemented 
under  the  authority  of  43  CFR  8342. 

DATES:  Implementation  of  the  San  Juan 
RMP  ORV  designations  begins 
immediately. 

ADDRESS:  Information  regarding  ORV 
designations  discussed  in  this  notice  is 
available  at  the  following  BLM  office: 
Monticello  Field  Office.  P.O.  Box  7,  435 
North  Main.  Monticello.  Utah. 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 
E.  Walter.  Monticello  Field  Office,  Utah 
at  (435)  587-1500. 

SUPPLEMENTARY  INFORMATION: 
Implementation  of  the  ORV 
designations  made  in  the  San  Juan  RMP 
does  not  supersede  emergency  ORV  use 
restrictions  made  for  the  Lockhart  Basin 
area  (Federal  Register  Notice:  January  2, 
1998.  Volume  63,  Number  1)  and  the 
Comb  Wash  area  (Federal  Register 
Notice:  June  20.  1990.  Volume  55, 
Number  119).  Those  ORV  use 
restrictions  will  remain  in  place  until 
such  time  as  the  purposes  provided  in 
the  notices  are  completed.  Grand  Gulch 
and  Dark  Canyon  were  closed  to  ORV 
use  in  1970  when  they  were  formally 
designated  as  primitive  areas,  and  they 
remain  closed. 
G.  William  Lamb, 
State  Director,  Utah. 
[FR  Doc.  99-2382  Filed  2-1-99;  8:45  am) 

BILUNG  CODE  431(MX}-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Revision  of  Form  MMS-2005,  Oil  and 
Gas  Lease  of  Submerged  Lands  Under 
the  Outer  Continental  Shelf  Lands  Act 

ACTION:  Extension  of  comment  period. 

SUMMARY:  On  November  9.  1998  (63  FR 
60380).  the  Minerals  Management 
Service  (MMS)  published  in  the  Federal 
Register,  a  proposed  revision  to  Form 


Federal  Register/ Vol.  64,  No.  21 /Tuesday,  February  2,  1999/Notices 


5073 


MMS-2005,  Oil  and  Gas  Lease  of 
Submerged  Lands  Under  the  Outer 
Continental  Shelf  Lands  Act.  MMS 
conducted  two  workshops  to  fully 
understand  the  public's  concerns  with 
the  proposed  changes.  The  workshops 
were  held  on  December  10, 1998  and 
January  21, 1999,  in  New  Orleans, 
Louisiana.  A  transcript  from  the  first 
workshop  is  available  on  the  MMS 
homepage  (www.mms.gov)  under  the 
What's  New  icon.  A  transcript  from  the 
second  workshop  will  be  posted  on  the 
web  as  soon  as  it  is  available.  This 
notice  is  to  extend  the  comment  period 
to  February  22,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Holman,  202-208-3822  or  e-mail 
to  Terry.Holman@mms.gov.  Comments 
may  be  send  to  Terry  Holman,  Minerals 
Management  Service,  Mail  Stop  4230, 
1849  C  Street.  N.W.,  Washington,  D.C. 
20240  or  faxed  to  her  at  202-208-4891. 

Dated:  January  27. 1999. 
Cynthia  Quarterman, 

Director,  Minerals  Management  Service. 
IFR  Doc.  99-2358  Filed  2-1-99;  8:45  am) 

BILUNG  CODE  4310-MR-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Environmental  Assessment  for  the 
Proposed  Air  Force  Memorial 
Preliminary  Design  and  Park 
Improvements.  Arlington,  VA 

action:  AvailabiUty  of  the 
Environmental  Assessment  for  the 
proposed  Air  Force  Memorial 
preliminary  design  and  park 
improvements,  Arlington,  Virginia. 

SUMMARY:  Pursuant  to  Council  on 
Environmental  Quality  regulations  and 
National  Park  Service  policy,  the 
National  Park  Service  announces  the 
availability  of  an  Envirorunental 
Assessment  for  the  proposed  Air  Force 
Memorial  (Memorial)  preliminary 
design  and  park  improvements,  in 
Arlington,  Virginia.  The  Environmental 
Assessment  examines  the  Memorial's 
preUminary  design  and  the  associated 
improvements  to  25  acres  of  parkland  in 
an  area  which  contains  the  Iwo  Jima 
Memorial  and  the  Netherlands  Carillon, 
known  as  Arlington  Ridge  Park  within 
the  George  Washington  Memorial 
Parkway.  The  National  Park  Service  is 
soUciting  comments  on  this 
Environmental  Assessment.  These 
comments  will  be  considered  in 
evaluating  it  and  in  making  decisions 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA). 


DATES:  The  Environmental  Assessment 
will  remain  available  for  public 
comment  through  March  22, 1999. 
Written  comments  should  be  received 
no  later  than  March  22, 1999. 
Additionally,  the  National  Park  Service 
will  hold  a  public  meeting  to  discuss 
the  Environmental  Assessment  on 
February  17, 1999,  at  which  the  pubUc 
will  be  provided  an  opportunity  to 
speak.  The  meeting  will  be  held  in  the 
Arlington  County  Central  Library 
auditorium.  1015  North  Quincy  Street, 
ArUngton,  Virginia,  from  7  p.m.  to  9:30 
p.m.  Following  presentations  by 
Federal,  State,  and  local  agencies, 
individuals  and  representatives  of 
community  and  civic  organizations  will 
be  able  to  present  their  comments  in  the 
order  in  which  their  requests  to  speak 
are  received.  Commenters  may  either 
sign  up  at  the  meeting  or  register  in 
advance  by  calling  Ms.  Nancy  Young  at 
(202)  619-7097.  Individuals  will  be 
allowed  3  minutes  to  present  their 
comments;  representatives  of 
community  and  civic  groups  will  be 
allowed  5  minutes.  Presentation  refers 
solely  to  oral  comments;  video  and 
other  multimedia  materials  will  not  be 
permitted.  At  the  time  commenters  are 
recognized  to  speak,  they  are  requested 
to  provide  three  copies  of  their 
comments  in  writing,  if  possible. 
ADDRESSES:  Comments  on  the 
Environmental  Assessment  should  be 
submitted  to:  Mr.  John  G.  Parsons, 
Associate  for  Lands,  Resources,  and 
Plaiming,  National  Capital  Region, 
National  Park  Service,  1100  Ohio  Drive, 
SW,  Room  220,  Washington,  DC,  20242. 
A  Umited  number  of  copies  of  the 
Environmental  Assessment  are  available 
on  request.  Public  reading  copies  of  the 
Environmental  Assessment  wrill  be 
available  at  the  following  locations: 
National  Capital  Region,  National  Park 
Service,  1100  Ohio  Drive,  SW,  First 
Floor  Lobby,  Washington,  DC  20242: 
and  the  Air  Force  Memorial  Foundation, 
1501  Lee  Highway,  Arlington,  Virginia 
22209-1198. 

SUPPLEMENTARY  INFORMATION:  On 
December  2,  1993,  the  Air  Force 
Memorial  Foundation  was  authorized 
by  Federal  law  to  establish  a  memorial 
on  Federal  land  in  the  District  of 
Columbia  or  its  environs  to  honor  the 
men  and  women  who  have  served  in  the 
U.S.  Air  Force  and  its  predecessor 
organizations.  It  is  being  established 
pursuant  to  the  Commemorative  Works 
Act,  40  U.S.C.  1001  et  seq. 

This  Environmental  Assessment 
examines  the  Memorial's  preliminary 
design  and  the  associated  improvements 
to  25  acres  of  parkland.  It  contains 
alternatives  including  a  Preferred 


Alternative  and  a  No  Action  Alternative. 
Possible  mitigation  measures  are  also 
described.  This  Environmental 
Assessment  considers  visitor  use, 
vehicular  and  pedestrian  circulation, 
and  existing  periodic  uses  of  the  park. 
Potential  impacts  assessed  include  those 
to  the  park's  cultural  resources:  Iwo 
Jima  Memorial  and  the  Netherlands 
Carillon  and  related  activities 
conducted  at  these  locations.  National 
Park  Service  requirements  for  this  site 
during  memorial  construction  and 
operation  are  also  considered. 

A  public  meeting  was  held  December 
17,  1997,  and  public  comment  was 
requested  on  draft  design  scenarios  for 
this  memorial  (62  FR  63382)  to  assist 
the  National  Park  Service  in  identifying 
issues  to  be  analyzed  in  this 
Environmental  Assessment.  Additional 
subjects  considered  in  this 
Environmental  Assessment  were 
generated  by  the  National  Capital 
Memorial  Commission,  the  Commission 
of  Fine  Arts,  and  the  National  Capital 
Planning  Commission  in  their 
dehberations  on  this  memorial  and 
during  the  site  selection  process. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Ms.  Nancy  Young.  (202)  619- 
7097. 

Dated:  January  27, 1999. 
Joseph  M .  Lawler, 

Acting  Regional  Director.  National  Capital 
Region. 

[FR  Doc.  99-2373  Filed  2-1-99;  8:45  am) 
BILUNO  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  follov^dng 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  23, 1999.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
NaUonal  Park  Service.  1849  C  St.  NW, 
NC400.  Washington,  DC  20240.  Written 
comments  should  be  submitted  by 
February  17,  1999. 
Carol  D.ShuU 
Keeper  of  the  National  Register. 

ARKANSAS 

Bradley  County 

Davis— Adams  House.  509  N.  Myrtle  St, 
Warren.  99000224 
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Desha  Count] 

Arkansas  Cit) 
along  the 
St.,  Arkansas, 
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Commercial  District,  Roughly 
.  of  Desoto  Ave.  and  Sprague 
99000227 


Franklin  Cou  ity 

Bristow  Hotel,  112  S.  2nd  St.,  Ozark  vicinity, 
99000225 

Hempstead  County 

Southwestern!  Proving  Ground  Airport 
Historic  Diirict,  Hope  Municipal  Airport, 
Airport  Rd.  Hope.  99000230 

Izard  County  | 

]umbo  Churcri  of  Christ,  Approx.  4  mi.  NW 
of  jet.  of  Sykmore  Rd.  and  Jumbo  Rd. , 
Melbourne  jricinity,  99000222 

Johnson  Cou 

Lutherville  School,  Cty  Rd.  418,  Lamar 
vicinity,  99900228 

Pulaski  Coun^ 

Abrams  Hous4.  300  S.  Pulaski  St.,  Little 

Rock,  9900q221 
Philander  Smjth  College  Historic  District, 
Roughly  bounded  by  13th,  11th,  Izard,  and 

State  Sts..  Ljttle  Rock.  99000229 
Vaughn  Hous4,  104  Rosetta.  Little  Rock 

vicinity,  99Q00226 
Wallace  Building,  101-111  Main  St..  Little 

Rock,  9900q223 

FLORIDA 
Broward  Couiity 

Hollywood  Boulevard  Historic  Business 
District,  Alotig  Hollywood  Blvd.,  bet.  21st 
Ave.  and  Yoiing  Circle,  Hollywood, 
99000231 

IOWA 

Jefiferson  Cov 

Louden,  William  and  Mary  Jane,  House 
(Louden  Machinery  Company,  Fairfield 
Iowa  MPS)  901  W.  Washington  Ave., 
Fairfield,  99000220 

LOUISIANA 

Concordia  Parish 

Killamey,  3904  LA  569,  Ferriday  vicinity. 

99000235 
Zappe  Boarding  House,  107  Virginia  Ave., 

Ferriday,  99<00232 

East  Baton  Ro$ge  Parish 

LSU  Campus  N|ounds,  Jet.  of  Dalrymple  Dr. 
and  Fieldhof  se  E)r.  on  LSU  campus.  Baton 
Rouge,  9900^236 

Iberia  Parish   j 

Evangeline  Theater,  129  E.  Main  St.,  New 
Iberia,  99OO0234 

Orleans  Parish 

Beauregard,  G^..  Equestrain  Statue,  Jet.  of 
Esplanade  A/e.  and  Wisner  Blvd..  New 
Orleans,  990  X)233 

MASSACHUSI TTS 

Berkshire  Coui  ity 

South  Lee  Hiiitoric  District, 
1365-1710  Plei  sant— 1120-1140  Fairview 
St.— 15-80  Wifow  St.,  Lee,  99000237 


OHIO 
Cuyahoga  County 

Brooklyn  Centre  Historic  District  (Brooklyn 
Centre  MRA)  Roughly  bounded  by  1-71, 
Pearl  Rd..  and  Big  Creek  Valley,  Cleveland, 
99000238 

SOUTH  DAKOTA 

Minnehaha  County 

Thompson  Farmstead,  47339  248th  St.,  Dell 
Rapids  vicinity,  99000239 

WISCONSIN 

Columbia  County 

South  Dickason  Boulevard  Residential 
Historic  District,  Roughly  along  S. 
Dickason  Blvd.,  from  W.  School  St.  to  W. 
Harrison,  also  along  S.  Ludington  St., 
Columbus,  99000240 

Eau  Qaire  County 

First  Methodist  Episcopal  Church,  421  S. 
Farwell  St.,  Eau  Claire,  99000241 

Oconto  County 

Mathey  Building,  126  W.  Main  St.,  Lena, 
99000242 

A  request  for  REMOVAL  has  been 
received  for  the  following  resource: 

Williamson  County 

Grace  Episcopal  Church  1314  East 
University,  Georgetown,  86000986 

jFR  Doc.  99-2356  Filed  2-1-99;  8:45  am] 
BILUNO  COOE  4310-70-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Meeting  Flow  Objectives  for  the  San 
Joaquin  River  Agreement,  1999-2010, 
California 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  availabihty  of  the 

Final  Environmental  Impact  Statement/ 

Final  Environmental  Impact  Report 

(FEIS/FEIR)  INT  #  FES  99-7. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  California  Environmental  Quality 
Act,  the  Bureau  of  Reclamation 
(Reclamation)  and  the  San  Joaquin  River 
Group  Authority  (SJRGA)  have  prepared 
a  joint  FEIS/FEIR  on  a  proposed 
program  to  acquire  water  identified  in 
the  San  Joaquin  River  Agreement  (SJRA) 
to  be  used  to  provide  protective 
measures  for  fall-run  chinook  salmon  in 
the  San  Joaquin  River  system  and  to 
support  the  San  Joaquin  River  flow 
objectives  of  the  1995  Water  Quality 
Control  Plan  for  the  San  Francisco  Bay/ 
Sacramento-San  Joaquin  Delta  Estuary. 
The  water  would  be  used  to  provide: 

•  A  pulse  flow  for  a  31 -day  period  at 
Vemalis  during  April  and  May  in 


support  of  the  Vemalis  Adaptive 
Management  Program,  and 

•  Other  flows  to  facilitate  migration 
and  attraction  of  anadromous  fish, 
including  fall  attraction  flows. 

The  affected  portions  of  the  San 
Joaquin  River  and  its  tributaries 
(Stanislaus,  Tuolumne,  and  Merced 
rivers)  are  located  in  the  Central  Valley 
of  California.  The  rivers  and  related 
storage  and  conveyance  facilities  are 
located  in  the  following  counties: 
Fresno,  Madera.  Mariposa.  Merced,  San 
Joaquin,  Stanislaus,  and  Tuolumne. 

Reclamation  and  the  SJRGA  prepared 
a  Draft  Environmental  Impact 
Statement/Draft  Environmental  Impact 
Report  (DEIS/DEIR)  and  circulated  it  on 
September  25,  1998,  for  a  45-day 
review.  The  FEIS/FEIR  presents  and 
describes  the  environmental  eff^ects  of 
three  alternatives,  including  no  action, 
and  it  includes  all  comments  received 
on  the  DEIS/DEIR  and  responses  to 
those  comments. 

DATES:  No  Federal  decision  will  be 
made  on  the  proposed  action  until 
March  5, 1999.  After  the  30-day  waiting 
period.  Reclamation  will  complete  a 
Record  of  Decision.  It  is  expected  that 
the  Board  of  Directors  of  the  SJRGA  will 
certify  the  EIS/EIR  and  approve  the 
project  on  February  19, 1999.  following 
completion  of  the  10-day  responsible 
agency  review  period. 
ADDRESSES:  Copies  of  the  FEIS/FEIR 
may  be  obtained  from  Mr.  Michael 
Delamore.  Bureau  of  Reclamation.  2666 
N.  Grove  Industrial  Drive.  Suite  106, 
Fresno,  CA  93727,  or  by  calling  (209) 
487-5039.  See  SUPPLEMENTARY 
INFORMATION  section  for  a  list  of  the 
locations  where  copies  of  the  FEIS/FEIR 
are  available  for  public  inspection  and 
review. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Delamore,  Bureau  of 
Reclamation,  at  (209)  487-5039;  or  Mr. 
Dan  Fults.  Friant  Water  Users  Authority, 
at  (916) 441-1931. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  action  involves  providing 
water  supplies  to  meet  flow 
requirements  for  fall-run  chinook 
salmon  and  other  environmental  needs 
on  the  San  Joaquin  River.  The  SJRGA. 
consisting  of  several  water  districts  in 
the  San  Joaquin  River  basin,  is  working 
with  State  and  Federal  Government 
agencies  to  address  needs  on  the  San 
Joaquin  River  system,  including 
increased  instream  flows.  The  SJRA 
provides  protective  measures  equivalent 
to  the  Vemalis  flow  objectives  of  the 
State  Water  Resources  Control  Board's 
1995  Water  Quality  Control  Plan.  Debate 
over  the  flow  objectives  led  to  a 
proactive  problem-solving  process  to 
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develop  an  adaptive  fishery 
management  plan  [the  Vemalis 
Adaptive  Management  Program 
(VAMP)l  and  the  water  supplies  (from 
willing  sellers  on  the  San  Joaquin  River 
system)  to  support  the  plan.  The  SJRA 
identifies  where  the  water  to  support 
the  VAMP  and  other  flow  needs  would 
be  obtained,  specifically  from  the 
SJRGA  whose  members  are  making  the 
water  available.  The  water  would  be 
used  during  the  period  1999-2010;  the 
flows  would  vary,  depending  on 
hydrologic  conditions. 

The  water  supply  program  consists  of 
three  components: 

(1)  A  31-day  pulse  flow  in  April-May 
to  support  the  VAMP  that  would  require 
up  to  110,000  acre-feet  annually; 

(2)  Additional  water  for  a  fall 
attraction  flow  for  salmon  in  October 
(12,500  acre-feet)  from  Merced  Irrigation 
District;  and 

(3)  Additional  water  from  Oakdale 
Irrigation  District  (26,000  acre-feet  less 
up  to  11,000  acre-feet  contributed  by 
Oakdale  to  the  31 -day  pulse  flow).  This 
additional  water  would  be  used  for  such 
purposes  as  ramping  around  the  pulse 
flows,  temperature  control,  water 
quality,  and  protection  of  salmon  redds 
during  periods  of  low  flow. 

A  total  of  137,500  acre-feet  of  water 
per  year  could  be  provided,  and  most  of 
this  (up  to  92  percent)  is  expected  to 
come  directly  fit)m  surface  water 
sources,  including  reservoir  storage, 
changes  in  diversions,  and  release 
patterns  from  reservoirs.  Other  sources 
of  the  water  include  groundwater, 
tailwater  recovery,  and  conservation. 

Copies  of  FEIS/FEIR  are  available  for 
public  inspection  and  review  at  the 
following  locations: 

•  Modesto  Irrigation  District,  1234 
Eleventh  Street,  Modesto,  CA  95252; 
telephone  (209)  526-7360. 

•  Bureau  of  Reclamation,  Program 
Analysis  Office,  Room  7456, 1849  C 
Street,  NW,  Washington,  DC  20240; 
telephone  (202)  208^662. 

•  Bureau  of  Reclamation,  Denver 
Office  Library,  Building  67,  Room  167, 
Denver  Federal  Center,  6th  and  Kipling, 
Denver,  CO  80225;  telephone  (303)  445- 
2072. 

•  Bureau  of  Reclamation,  Attention: 
MP-140,  2800  Cottage  Way, 
Sacramento,  CA  95825-1898;  telephone 
(916) 978-5100. 

•  Natural  Resources  Library,  U.S. 
Department  of  the  Interior,  1849  C 
Street,  NW,  Main  Interior  Building, 
Washington,  DC  20240-0001. 

•  California  State  Library  at  914 
Capitol  Mall  in  Sacramento,  CA  94237. 

•  Fresno  County  Public  Library  at 
2420  Mariposa  Street  in  Fresno,  CA 
93721. 


•  Merced  County  Library  at  2100  O 
Street  in  Merced,  CA  95340-3637. 

•  Merced  County,  Los  Banos  Branch 
Library  at  1312  South  Seventh  Street  in 
Los  Banos,  CA  93635. 

•  Modesto  City  Library  at  1500  I 
Street  in  Modesto,  CA  95354-1220. 

•  Sacramento  Public  Library  at  828  I 
Street  in  Sacramento,  CA  95814-2589. 

•  Stockton-San  Joaquin  County 
Public  Library  at  605  North  El  Dorado 
Street  in  Stockton,  CA  95202-1999. 

•  University  of  California  Berkeley, 
Government  Documents  Library  at  350 
Library  Annex  in  Berkeley,  CA  94720. 

•  University  of  California  Davis  at 
Shields  Library  in  Davis,  CA  95616. 

Dated:  January  25, 1999. 
Roger  K.  Patterson, 

Regional  Director. 

IFR  Doc.  99-2431  Filed  2-1-99;  8:45  am) 

BILUNQ  COOC  4310-«4-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-44 
(Review)] 

SORBITOL  FROM  FRANCE 

AGENCY:  United  States  International 
Trade  Commission. 

action:  Scheduling  of  an  expedited  five- 
year  review  concerning  the  antidumping 
duty  order  on  sorbitol  from  France. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  an  expedited 
review  pursuant  to  section  751(c)(3)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
§  1675(c)(3))  (the  Act)  to  determine 
whether  revocation  of  the  antidumping 
duty  order  on  sorbitol  from  France 
would  be  likely  to  lead  to  continuation 
or  reciurence  of  material  injury  within 
a  reasonably  foreseeable  time.  For 
further  information  concerning  the 
conduct  of  this  review  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  F.R.  30599,  June  5, 1998.  and  may  be 
downloaded  from  the  Commission's 
Worid  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  January  7. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Carr  (202-205-3402),  Office  of 
Investigations,  U.S.  International  Trade 
Commission.  500  E  Street  SW, 


Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Background.— On  January  7, 1999,  the 
Commission  determined  that  the 
domestic  interested  party  group 
response  to  its  notice  of  institution  (63 
F.R.  52757,  Oct.  1,  1998)  of  the  subject 
five-year  review  was  adequate  and  that 
the  respondent  interested  party  group 
response  was  inadequate.  The 
Commission  did  not  find  any  other 
circumstances  that  would  warrant 
conducting  a  full  review. '  Accordingly, 
the  Commission  determined  that  it 
would  conduct  an  expedited  review 
pursuant  to  section  751(c)(3)  of  the  Act.^ 

Staff  report. — A  staff  report 
containing  information  concerning  the 
subject  matter  of  the  review  will  be 
placed  in  the  nonpublic  record  on 
February  11, 1999.  and  made  available 
to  persons  on  the  Administrative 
Protective  Order  service  list  for  this 
review.  A  pubHc  version  will  be  issued 
thereafter,  pursuant  to  section 
207.62(d)(4)  of  the  Commission's  rules. 

Written  submissions. — As  provided  in 
section  207.62(d)  of  the  Commission's 
rules,  interested  parties  that  are  parties 
to  the  review  and  that  have  provided 
individually  adequate  responses  to  the 
notice  of  institution.^  and  any  party 
other  than  an  interested  party  to  the 
review  may  file  written  comments  with 
the  Secretary  on  what  determination  the 
Commission  should  reach  in  the  review. 
Comments  are  due  on  or  before 
February  16, 1999,  and  may  not  contain 
new  factual  information.  AJiy  person 
that  is  neither  a  party  to  the  five-year 
review  nor  an  interested  party  may 
submit  a  brief  written  statement  (which 
shall  not  contain  any  new  factual 
information)  pertinent  to  the  review  by 
February  16, 1999.  If  comments  contain 
business  proprietary  information  (BPI), 
they  must  conform  with  the 
requirements  of  sections  201.6,  207.3, 


'  A  record  of  the  Commissioners'  voles  and 
statements  are  available  from  the  OfGce  of  the 
Secretary  and  at  the  Commission's  web  site. 

'Commissioner  Koplan  dissenting. 

>The  Commission  has  found  the  responses 
submitted  by  Archer  Daniels  Midland  Co.  and  SPI 
Polyols  to  be  individually  adequate.  Comments 
torn  other  interested  parties  will  not  be  accepted 
(«.-e  19  CFR  207.62(d)(2)). 


5076 


Federal  Register / Vol.  64,  No.  21 /Tuesday,  February  2,  1999/Notices 


and  207.7  of  I  he  Commission's  rules. 
The  Commission's  rules  do  not 
authorize  filii  ig  of  submissions  with  the 
Secretary  by  I  acsimile  or  electronic 
means. 

In  accordaiice  with  sections  201.16(c) 
and  207.3  of  tpe  rules,  each  document 
filed  by  a  parly  to  the  review  must  be 
served  on  all  other  parties  to  the  review 
(as  identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  d  ocument  for  filing  without 
a  certificate  o  service. 

Determinat  on. — The  Commission  has 


determined  tc 
extend  the  re\ 
days  pursuant 
§  1675(c)(5)(B  . 


;Ttis 


(if 


exercise  its  authority  to 
iew  period  by  up  to  90 
to  19  U.S.C. 


review  is  being  conducted 
of  title  VII  of  the  Tariff  Act 
ice  is  published  pursuant  to 
the  Commission's  rules. 


27. 1999. 
Commission. 


Authority: 

under  authority 
of  1930;  this  no 
section  207.62 

Issued:  January 

By  order  of 
Donna  R.  Koeh^ke 
Secretary. 

|FR  Doc.  99-23*4  Filed  2-1-99;  8:45  am) 
MLUNG  COO€  70»  M)2-P 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Criminal  Justice  information  Services 
(CJIS)  Division;  Agency  Information 
Collection  Activities:  Proposed 
Collection:  Comment  Request 


action:  Notice 
Under  Review : 
Persons  Arresi  ed 
Over)  and  Age , 
Arrested  (18 


Years 


the 


of  Information  Collection 
Age,  Sex,  and  Race  of 
(18  Years  of  Age  and 
Sex.  and  Race  of  Persons 
of  Age). 


The  propose  d 
is  published 
the  public  and 
Comments  are 
accepted  until 

Request  wriiten 
suggestions 
agencies  concerning 
collection  of 
should  addresii 
following  four 

(1)  Evaluate 
collection  of  i 
for  the  proper 
functions  of 
whether  the 
practical  utilitl' 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  I'aHdity  of  the 
methodology  a  ad  assumptions  used; 


information  collection 
obtain  comments  from 
affected  agencies, 
encouraged  and  will  be 
April  5,  1999. 
comments  and 
the  public  and  affected 
the  proposed 
ii^formation.  Comments 
one  or  more  of  the 
points: 

whether  the  proposed 
information  is  necessary 
aerformance  of  the 
agency,  including 
iriformation  will  have 


(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  of 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially-regarding  tbe 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to 
Greg  Scarbro  (phone  number  and 
address  listed  below).  Additional 
information  as  well  as  copies  of  the 
proposed  information  collection 
instrument  with  instructions  are 
available  by  contacting  Greg  Scarbro, 
Unit  Chief,  telephone  304-€25-4830, 
FBI,  CJIS  Division,  Statistical  Unit,  E-3, 
1000  Custer  Hollow  Road,  Clarksburg, 
WV  26306. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
Extension  of  Current  Collection. 

(2)  The  title  of  the  form/collection: 
Age,  Sex,  and  Race  of  Persons  Arrested 
(18  Years  of  Age  and  Over)  and  Age, 
Sex,  and  Race  of  Persons  Arrested 
(Under  18  Years  of  Age). 

(3)  The  agency  form  number,  if  any, 
and  applicable  component  of  the 
department  sponsoring  the  collection. 
Form:  1-708;  l-708a.  Federal  Bureau  of 
Investigation,  Department  of  Justice. 

(4)  Affected  pubhc  who  will  be  asked 
or  required  to  respond,  as  well  as  brief 
abstract.  Primary:  Local  and  State  Law 
Enforcement  Agencies.  This  collection 
is  needed  to  collect  information  on  the 
age,  sex,  and  race  of  all  persons  arrested 
throughout  the  United  States.  Data  are 
tabulated  and  published  in  the  annual 
Crime  in  the  United  States. 

(5)  The  FBI  UCR  Program  is  currently 
reviewing  its  race  and  ethnicity  data 
collection  in  compliance  with  the  Office 
of  Management  and  Budget's  Revisions 
for  the  Standards  for  the  Classification 
of  Federal  Data  on  Race  and  Ethnicity. 

(6)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
reply:  17,145  agencies  with  411,480 
responses  (including  zero  reports);  and 
with  an  average  of  30  minutes  a  month 
devoted  to  compilation  of  data  for  this 
information  collection. 

(7)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  wath  this 
collection:  205,740  hours  annually. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 


Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  January  28, 1999. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  99-2439  Filed  2-1-99;  8:45  am) 

BILUNG  CODE  441(M)2-M 


DEPARTMEtfT  OF  JUSTICE 

Office  of  Justice  Programs,  Bureau  of 
Justice  Statistics 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  Collection 
Under  Review;  National  Crime 
Victimization  Survey,  Police  Public 
Contact  Survey  (Revision  of  a  currently 
approved  collection). 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Statistics,  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
v«th  the  Paperwork  Reduction  Act  of 
1995.  This  proposed  information 
collection  is  published  Jo  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  until  April  5, 1999. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
Lawrence  Greenfeld,  (202)  616-3281, 
Bureau  of  Justice  Statistics,  Office  of 
Justice  Statistics,  U.S.  Department  of 
Justice,  810  7th  Street,  NW,  Washington, 
DC  20531.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  should  address 
one  or  more  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  proper  performance  of  the  functions 
of  the  agency /component,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's/component's  estimate  of  the 
burden  of  the  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
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are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Overview  of  this  information: 

(1)  Type  of  information  collection: 
Regular  collection.  (Revision  of  a 
currently  approved  collection). 

(2)  The  title  of  the  form/collection: 
National  Crime  Victimization  Survey, 
Police  Public  Contact  Supplement. 

(3)  The  agency  form  number,  if  any, 
nnd  the  applicable  component  of  the 
department  sponsoring  the  collection: 
PPCS-1. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Eligible  respondents 
to  the  survey  must  be  age  12  or  older. 
The  Police  Public  Contract  Supplement 
fulfills  the  mandate  set  forth  by  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  to  collect, 
evaluate,  and  publish  data  on  the  use  of 
the  excessive  force  by  law  enforcement 
personnel.  The  survey  will  be 
conducted  as  a  supplement  to  the 
National  Crime  Victimization  Survey  in 
all  sample  households  for  a  six  (6) 
month  period. 

Other:  None. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond /reply:  94,500  respondents  at  an 
average  of  0.05  hours  (1  minute  each)  in 
addition  to  the  55  minutes  to  answer  the 
NCVS  questionnaire. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  4,734  total  hours  for  the  * 
Police  Contact  questionnaire  and  88,282 
total  hours  for  the  NCVS  for  a  grand 
total  of  93,016  hours. 

If  additional  information  is  required, 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street,  NW, 
Washington,  DC  20530,  or  via  facsimile 
at  (202)  514-1534. 

Dated:  January  28,  1999. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
IFR  Doc.  99-2440  Filed  2-1-99;  8:45  am) 
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DEPARTMErfT  OF  JUSTICE 
National  Institute  of  Justice 

[OJP  (NIJ)-12071 
RtN1121-ZB42 

National  Institute  of  Justice 
Announcement  of  the  Fourth  Meeting 
of  the  National  Commission  on  the 
Future  of  DNA  Evidence 

AGENCY:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Announcement  of  the  fourth 
meeting  of  the  National  Commission  on 
the  Future  of  DNA  Evidence. 
SUPPLEMENTARY  INFORMATION:  The  fourth 
meeting  of  the  National  Commission  on 
the  Future  of  DNA  Evidence  will  take 
place  beginning  on  Sunday,  February 
28,  1999,  from  1:00  PM-6:00  PM  CST 
and  will  continue  on  Monday,  March  1, 
1999,  beginning  at  9:00  AM  CST  and 
ending  at  4:00  PM  CST.  The  meeting 
will  take  place  at  the  Hotel  Adolpjpus, 
1321  Commerce,  Dallas,  TX  75202. 
Phone: 214-742-8200. 

The  National  Commission  on  the 
Future  of  DNA  Evidence,  established 
pursuant  to  Section  3(2)A  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2,  will  meet  to  carry  out  its  advisory 
functions  under  Sections  201-202  of  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  as  amended.  This  meeting 
will  be  open  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  H.  Asplen,  AUSA, 
Executive  Director  (202)  616-8123. 

Authority:  This  action  is  authorized  under 
the  Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  §§  201-02,  as  amended,  42 
U.S.C.  3721-23  (1994). 

Background 

The  purpose  of  the  National 
Commission  on  the  Future  of  DNA 
Evidence  is  to  provide  the  Attorney 
General  with  recommendations  on  the 
use  of  current  and  future  DNA  methods, 
applications  and  technologies  in  the 
operation  of  the  criminal  justice  system, 
from  the  Crime  scene  to  the  courtroom. 
Over  the  course  of  its  Charter,  the 
Commission  will  review  critical  policy 
issues  regarding  DNA  evidence  and 
provide  recommended  courses  of  action 
to  improve  its  use  as  a  tool  of 
investigation  and  adjudication  in 
criminal  cases. 

The  Commission  will  address  issues 
in  five  specific  areas:  (1)  the  use  of  DNA 
in  postconviction  relief  cases,  (2)  legal 
concerns  including  Daubert  challenges 
and  the  scope  of  discovery  in  DNA 
cases,  (3)  criteria  for  training  and 


technical  assistance  for  criminal  justice 
professionals  involved  in  the 
identification,  collection  and 
preservation  of  DNA  evidence  at  the 
crime  scene,  (4)  essential  laboratory 
capabilities  in  the  face  of  emerging 
technologies,  and  (5)  the  impact  of 
future  technological  developments  in 
the  use  of  DNA  in  the  criminal  justice 
system.  Each  topic  will  be  the  focus  of 
the  in-depth  analysis  by  separate 
working  groups  comprised  of  prominent 
professionals  who  will  report  back  to 
the  Commission. 
Jeremy  Travis, 

Director,  National  Institute  of  Justice. 
[PR  Doc.  99-2444  Filed  2-1-99;  8:45  am) 
BILUNQ  CODE  4410-1B-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  Pertaining  to  the 
Requirement  To  Be  Submitted 

1 .  The  title  of  the  information 
collection:  NRC  Form  241,  "Report  of 
Proposed  Activities  in  Non-Agreement 
States." 

2.  Current  OMB  approval  number: 
3150-0013. 

3.  How  often  the  collection  is 
required:  NRC  Form  241  must  be 
submitted  each  time  an  Agreement  State 
licensee  wants  to  engage  in  or  revise  its 
activities  involving  the  use  of 
radioactive  byproduct  material  in  a  non- 
Agreement  State.  The  NRC  may  waive 
the  requirements  for  filing  additional 
copies  of  NRC  Form  241  during  the 
remainder  of  the  calendar  year 
following  receipt  of  the  initial  form  from 
a  person  engaging  in  activities  under  the 
general  license. 

4.  Who  is  required  or  asked  to  report: 
Any  persons  who  hold  a  specific  license 
from  an  Agreement  State  and  want  to 
conduct  the  same  activity  in  non- 
Agreer.ient  States  under  the  general 
license  m  10  CFR  150.20. 
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Dated  at  Rockville,  Maryland,  this  27th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 

Brenda  Jo  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 

Information  Officer. 

(FR  Doc.  99-2422  Filed  2-1-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  U.  S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

summary:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  Pertaining  To  the 
Requirement  To  Be  Submitted 

1 .  The  title  of  the  information 
collection:  NRC  Form  483.  "Registration 
Certificate — In  Vitro  Testing  with 
Byproduct  Material  under  General 
License." 

2.  Current  OMB  approval  number: 
3150-0038. 

3.  How  often  the  collection  is 
required:  There  is  a  one-time  submittal 
of  information  to  receive  a  validated 
copy  of  NRC  Form  483  with  an  assigned 
registration  number.  In  addition,  any 
changes  in  the  information  reported  on 
NRC  Form  483  must  be  reported  in 
writing  to  the  Commission  within  30 
days  after  the  effective  date  of  such 
change. 

4.  Who  is  required  or  asked  to  report: 
Any  physician,  veterinarian  in  the 
practice  of  veterinary  medicine,  clinical 
laboratory  or  hospital  which  desires  a 
general  license  to  receive,  acquire, 
possess,  transfer,  or  use  specified  units 
of  byproduct  material  in  certain  in  vitro 
clinical  or  laboratory  tests. 

5.  The  number  of  annual  respondents: 
364  respondents  (104  registration 
certificates  from  NRC  licensees  and  260 
registration  certificates  from  Agreement 
State  licensees). 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  42  hours  or  approximately  7 
minutes  per  NRC  or  Agreement  State 
licensee. 


7.  Abstract:  Section  31.11  of  10  CFR 
establishes  a  general  license  authorizing 
any  physician,  clinical  laboratory, 
veterinarian  in  the  practice  of  veterinary 
medicine,  or  hospital  to  possess  certain 
small  quantities  of  byproduct  material 
for  in  vitro  clinical  or  laboratory  tests 
not  involving  the  internal  or  external 
administration  of  the  byproduct 
material  or  the  radiation  therefrom  to 
human  beings  or  animals.  Possession  of 
byproduct  material  under  10  CFR  31.11 
is  not  authorized  until  the  physician, 
clinical  laboratory,  veterinarian  in  the 
practice  of  veterinary  medicine,  or 
hospital  has  filed  NRC  Form  483  and 
received  from  the  Commission  a 
validated  copy  of  NRC  Form  483  with 
a  registration  number. 

Submit,  by  April  5,  1999,  comments 
that  address  the  following  questions: 

1 .  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street.  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
wrww.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  F33, 
Washington,  DC,  20555-0001,  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  99-2423  Filed  2-1-99;  8:45  am] 
BILUNG  CODE  7S9(M)1-P 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  030-34318,  License  No.  06- 
30361-01,  EA  98-521] 

Special  Testing  laboratories,  Inc.,  P.O. 
Box  200,  Bethel,  Connecticut  06801- 
0200;  Confirmatory  Order  Modifying 
License  and  Rescinding  Order  of 
December  23, 1998  (Effective 
immediately) 

I 

Special  Testing  taboratories,  Inc. 
(Special  Testing  or  Licensee)  is  the 
holder  of  Byproduct  Nuclear  Material 
License  No.  06-30361-01  (License) 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  Part  30.  The  License 
authorizes  possession  and  use  of  Troxler 
Electronics  Laboratories,  Campbell 
Pacific  Nuclear,  Humbolt  Scientific, 
Seamen  Nuclear,  or  Soiltest  nuclear 
gauges.  Mr.  Richard  A.  Speciale  (Mr. 
Speciale)  is  the  President  and  Radiation 
Safety  Officer  of  Special  Testing 
Laboratories.  The  License  was  issued  on 
August  6, 1997,  and  is  due  to  expire  on 
August  31,  2007.  However,  by  Order 
Suspending  License  dated  December  23, 
1998,  the  License  was  suspended  by  the 
NRC  lor  violations  of  the  Commission's 
requirements  as  described  therein. 

II 

By  Letter  dated  December  23, 1998, 
the  Licensee  requested  an  enforcement 
hearing  and  moved  to  set  aside  the 
immediate  effectiveness  of  the  Order 
Suspending  License.  Further,  during 
several  telephone  conversations  with 
the  NRC  between  December  23,  1998 
and  January  8, 1999,  the  Licensee 
requested  that  the  Order  Suspending 
License  be  relaxed.  By  a  letter  dated 
December  31, 1998,  Mr.  Richard  A. 
Speciale,  the  Licensee's  Director  and 
Radiation  Safety  Officer,  voluntarily 
relinquished  his  position  of  Radiation 
Safety  Officer  to  Mr.  Richard  C. 
Speciale,  the  Licensee's  current 
President,  and  committed  not  to  speak 
to  or  direct  Licensee  employees 
involved  in  NRC-licensed  activities.  In  a 
letter  dated  January  4, 1999.  Mr.  Richard 
C.  Speciale  informed  the  NRC  that  he 
imderstood  the  License  requirements, 
that  he  would  comply  with  the  License 
requirements,  and  that  audits  would  be 
performed  by  an  auditor  independent  of 
the  Licensee. 

Based  on  the  Licensee's  commitments 
and  the  circumstances  in  this  case,  the 
NRC  has  concluded  that  the  Order 
Suspending  License  may  be  rescinded 
provided  that  a  series  of  conditions,  as 
described  in  Section  IV  below,  are 


agreed  upon  and  implemented  by  the 
Licensee.  By  letter  dated  January  8, 
1999,  the  NRC  sent  the  Licensee  a  list 
of  the  specific  conditions  and  formally 
requested  the  Licensee's  consent  to 
confirming  the  commitments  through  an 
Order.  On  January  11, 1999,  the 
Licensee,  by  its  Director,  Richard  A. 
Speciale,  and  its  President,  Richard  C. 
Speciale,  signed  and  returned  its 
consent  to  issuance  of  this  Order 
agreeing  that:  (1)  its  request  for  a 
hearing  on  the  Order  Suspending 
License  be  withdrawn;  (2)  the 
conditions,  as  described  in  Section  IV 
below,  be  incorporated  into  the  License; 

(3)  this  Order  be  immediately  effective; 

(4)  its  right  to  a  hearing  on  this  Order 
be  waived;  and  (5)  nothing  in  this  Order 
shall  preclude  the  NRC  from  taking 
further  enforcement  action  against  the 
Licensee  and/or  Richard  A.  Speciale  as 
an  individual,  upon  completion  of  the 
ongoing  NRC  investigation. 

m 

Implementation  of  the  commitments 
will  provide  assurance  that  sufficient 
resources  will  be  applied  to  the 
radiation  safety  program,  and  that  the 
program  will  be  conducted  safely  and  in 
accordance  with  NRC  requirements.  I 
find  that  the  Licensee's  commitments  as 
set  forth  in  Section  IV  are  acceptable 
and  necessary  and  conclude  that  with 
these  commitments  the  pubUc  health 
and  safety  are  reasonably  assured.  In 
view  of  the  foregoing,  I  have  determined 
that  the  public  health  and  safety  require 
that  the  Licensee's  commitments  be 
confirmed  by  this  Order  and  that  the 
NRC's  Order  Suspending  License  be 
rescinded.  Based  on  the  above  and  the 
Licensee's  consent,  this  Order  is 
immediately  effective  upon  issuance. 

IV 

Accordingly,  pursuant  to  Sections  81, 
161b,  161i.  1610, 182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202  and  10  CFR  Part  2.202,  It  is 
hereby  ordered,  effective  immediately, 
that  license  no.  06-30361-01  is 
modified  as  follows: 

A.  The  NRC's  Order  Suspending 
License  dated  December  23, 1998,  shall 
be  rescinded. 

B.  Mr.  Richard  C.  Speciale  shall 
replace  Mr.  Richard  A.  Speciale  as  the 
Licensee's  Radiation  Safety  Officer.  As 
evidence  of  this  Licensee  management 
change,  the  Licensee  shall  provide  the 
NRC  with  written  documentation,  as 
follows: 

1.  A  delegation  of  authority  from  Mr. 
Richard  A.  Speciale  to  Mr.  Richard  C. 
Speciale,  which  states  that  Mr.  Richard 
C.  Speciale  has  the  requisite  and 


unqualified  authority  to  communicate 
with,  and  direct.  Licensee  employees 
regarding  NRC  regulations  and  License 
provisions  and  to  enforce  these 
requirements,  including  the  ability  to 
terminate  any  unsafe  operation 
involving  the  use  of  NRC-licensed 
material  or  activities  that  violate  the 
License  or  NRC  requirements. 

2.  A  directive  to  all  current  employees 
that  they  are  not  to  look  for  or  take 
direction  from  Mr.  Richard  A.  Speciale 
regarding  NRC-licensed  activities,  and 
that  any  and  all  direction  is  to  be 
provided  solely  by  Richard  C.  Speciale. 
Within  7  days  of  providing  the 
directive,  the  Licensee  shall  confirm 
that  all  current  employees  have  received 
the  directive. 

3.  A  signed  statement  as  to  how  Mr. 
Richard  A.  Speciale  will  effectively  be 
removed  from  control  of  NRC-licensed 
activities,  including  his  agreement  to 
refrain  from  any  efforts  to  direct,  control 
or  influence  in  any  way  and  to  any 
extent,  directly  or  indirectly,  the 
conduct  of  licensed  activities. 

4.  A  signed  statement,  under  oath  or 
affirmation,  from  Mr.  Richard  C. 
Speciale  certifying  that: 

a.  He  will  direct  NRC-licensed 
operations  independent  from  any 
involvement  or  interference  by  Mr. 
Richard  A.  Speciale; 

b.  He  understands  the  License 
conditions  and  all  NRC  requirements 
relating  to  the  License,  including  the 
NRC's  deliberate  misconduct  rule; 

c.  He  understands  that  the  NRC 
expects  meticulous  compliance  with  its 
reouirements;  and 

a.  He  intends  to  comply  with  License 
conditions  and  all  NRC  requirements  in 
every  respect. 

5.  A  signed  statement  describing  how 
Mr.  Richard  C.  Speciale  will  inform  all 
gauge  users  of  NRC  and  License 
requirements  and  direct  them  to  comply 
with  such  requirements.  Within  7  days 
of  providing  the  signed  statement,  the 
Licensee  will  confirm  that  Richard  C. 
Speciale  has  so  informed  and  directed 
all  employees. 

C.  The  Licensee  shall  notify  the  NRC 
immediately  if  Mr.  Richard  A.  Speciale 
attempts  to  influence  Mr.  Richard  C. 
Speciale  or  any  other  Licensee 
employee  in  the  conduct  of  NRC- 
licensed  activities. 

D.  The  Licensee  shall  fully  cooperate 
with  the  NRC  v«th  regard  to  inspection 
or  investigation  of  NRC-licensed 
activities,  including  the  provision  of 
complete  and  accurate  records  and 
responding  to  the  NRC  Office  of 
Investigations  subpoena  dated 
November  18,  1998.  In  addition,  all 
records  related  to  licensed  activities 
shalj  be  maintained  in  their  original 
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form  and  sha  1  not  be  removed  or 
altered  in  any  way. 

E.  The  Licensee  shall  retain  the 
services  of  an  independent  individual  or 
organization  {consultant)  to  perform 
eight  quarterly  audits  of  the  Licensee's 
radiation  safety  program.  After 
conducting  four  audits,  the  Regional 
AdministrattV,  NRC  Region  I,  may 

e  request  of  the  Licensee, 
dit  requirements  based  on 
rmance.  The  consultant 
endent  of  the  Licensee's 
d  is  to  be  experienced  in, 
or  capable  of,  evaluating  the 
effectiveness  |of  management  and  the 
n  of  a  radiation  safety 
uging  operations.  NRC 
the  use  of  Q/C  Resource 
t;  however,  if  the  Licensee 
ge  the  consultant,  the 
notify  the  NRC  seven 
ce  of  a  change.  At  a 
h  audit  shall: 

1 .  Evaluate!  the  effectiveness  of  the 
Licensee's  radiation  safety  program  and 
compliance  i^ith  NRC  requirements; 

2.  Evaluate;  the  understanding  of  the 
Licensee's  Raidiation  Safety  Officer  of 
radiation  safety  and  NRC  requirements; 

3.  Evaluate  me  adequacy  of  the 
Licensee's  corrective  actions  for  any 
violations  or  fiudit  findings  previously 
identified  by  Ihe  NRC  or  consultant; 

4.  Make  redommendations  as 
necessary  for  improvements  in 
management  oversight  of  NRC- licensed 


consider,  at  i 
relief  of  the  i 
Licensee  peri 
shall  be  inde^ 
organization  i 


implementat 
program  for 
has  approvei 
as  a  bonsultai 
chooses  to 
Licensee  sha 
days  in  adv 
minimum,  e 


activities; 

5.  Physical 
operations  in 

6.  Evaluate 
Speciale  is  or 


y  observe  gauging 

the  field;  and 

whether  Mr.  Richard  A. 

has  been  involved  in 
NRC-licensed  activities  since  the 
effective  date  of  this  Order. 

F.  Within  7  days  of  the  date  of  this 
Confirmatory  Order,  the  Licensee  shall 
provide  a  copy  of  this  Order  to  the 
consultant,  toi  all  current,  and,  for  the 
duration  of  these  commitments,  to  all 
future  Licensee  employees. 

G.  Within  30  days  otthe  date  of  this 
Confirmatory!  Order,  the  first  audit  shall 
be  completedi  The  Licensee  shall  ensure 
that  the  consi  [Itant  submits  the  results 
of  the  audit,  including  any  deficiencies 
identified,  to  NRC  Region  I  at  the  same 
time  the  cons  ultant  provides  the  results 
to  the  Licens(e. 

H.  Within  « very  three  months 
thereafter,  an  audit  shall  be  completed. 
The  Licenseeishall  ensure  that  the 
consultant  submits  the  results  of  the 
audit,  including  any  deficiencies 

IRC  Region  I  at  the  same 
Itant  provides  the  results 


identified,  to 
time  the  com 
to  the  Licensi 
L  Within  3 
each  audit,  tl 


I  days  of  the  completion  of 
3  Licensee  shall  submit  to 


NRC  Region  Eits  corrective  actions  for 


any  identified  deficiencies  in  the  audit 
reports.  Alternatively,  if  the  Licensee 
does  not  believe  that  corrective  actions 
should  be  taken,  the  Licensee  shall 
provide  justification  for  its  position  to 
the  NRC. 

J.  For  purposes  of  the  above 
conditions,  the  Licensee  shall  send  all 
dociunents,  and  provide  notifications 
and  confirmations,  required  by  this 
modification  to  the  Director,  Division  of 
Nuclear  Material  Safety,  NRC  Region  I, 
475  Allendale  Road,  King  of  Prussia,  PA 
19406-1415. 

K.  The  Regional  Administrator, 
Region  I,  may  relax  the  above  conditions 
for  good  cause. 


Nothing  in  this  Order  will  be  deemed 
to  preclude  the  NRC  from  taking  further 
enforcement  action  against  the  Licensee 
and/or  Richard  A.  Speciale  as  an 
individual,  upon  the  completion  of  the 
ongoing  NRC  investigation.  In  addition, 
if  the  Deputy  Executive  Director  for 
Regulatory  Effectiveness  concludes  that 
a  substantial  breach  of  any  conditions  of 
the  Confirmatory  Order  has  occurred, 
the  NRC  may  issue  an  Order 
Suspending  License. 

VI 

Any  person  adversely  affected  by  this 
Confirmatory  Order,  other  than  the 
Licensee,  may  request  a  hearing  within 
20  days  of  its  issuance.  Where  good 
cause  is  shovm,  consideration  will  be 
given  to  extending  the  time  to  request  a 
hearing.  A  request  for  extension  of  time 
must  be  made  in  writing  to  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  include  a  statement  of 
good  cause  for  the  extension.  Any 
request  for  a  hearing  shall  be  submitted 
to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  ATTN: 
Rulemakings  and  Adjudications  Staff, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  IXl  20555,  to 
the  Associate  General  Counsel  for 
Hearings,  Enforcement,  and 
Administrations  at  the  same  address,  to 
the  Regional  Administrator,  NRC  Region 
I,  475  Allendale  Road,  King  of  Prussia, 
PA  19406-1415,  and  to  the  Licensee.  If 
such  a  person  requests  a  hearing,  that 
person  shall  set  forth  with  particularity 
the  manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 


hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Confirmatory  Order  should 
be  sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  In 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  order 

Dated  this  22nd  day  of  January,  1999. 

For  the  Nuclear  Regulatory  Commission. 
James  Lieberman, 
Director,  Office  of  Enforcement. 
IFR  Doc.  99-2421  Filed  2-1-99;  8:45  am) 
BILUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  February  1,  8,  15,  and 

22, 1999. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  February  1 

Tuesday,  February  2 

11:30  a.m. — Discussion  of 
Intergovernmental  issues  (Closed-Ex. 
9b). 

Wednesday,  February  3 

9:30  a.m. — Affirmation  Session  (Public 
Meeting)  (if  needed). 

1:00  p.m. — Meeting  with  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  (Public  Meeting)  (Contact: 
John  Larklns,  301-415-7360). 

Week  of  February  8 — Tentative 

Monday,  February  8 

2:00  p.m. — Briefing  on  HLW  Program 
Viability  Assessment  (Public 
Meeting). 

Tuesday,  February  9 

9:00  a.m. — Briefing  on  Fire  Protection 

Issues  (Public  Meeting). 
12:00  m. — Affirmation  Session  (Public 

Meeting)  (if  needed). 
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Thursday,  February  11 

9:00  a.m. — Briefing  on  Y2K  Issues 
(Public  Meeting). 

Week  of  February  15 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  February  15. 

Week  of  February  22— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  February  22. 

•  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at: 

http://www.nrc.gov/SECY/smj/ 

schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  January  29, 1999. 
William  M .  Hill,  Jr., 

Secy  Tracking  Officer,  Office  of  the  Secretary. 
[FR  Doc.  99-2547  Filed  1-29-99;  2:52  pm] 
BILLINO  CODE  7S90-01-M 


UNITED  STATES  OFFICE  OF 
PERSONNEL  MANAGEMENT 

The  National  Partnership  Council; 
Meeting 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  meeting. 

TIME  AND  DATE:  1:30  p.m.,  February  10, 

1999. 

PLACE:  OPM  Conference  Center,  Room 

1350,  U.S.  Office  of  Personnel 

Management,  Theodore  Roosevelt 

Building,  1900  E  Street,  NW., 

Washington,  DC.  The  conference  center 

is  located  on  the  first  floor. 

STATUS:  This  meeting  will  be  open  to  the 

public.  Seating  will  be  available  on  a 


first-come,  first-served  basis. 
Individuals  with  special  access  needs 
wishing  to  attend  should  contact  OPM 
at  the  number  shown  below  to  obtain 
appropriate  accommodations. 
MATTERS  TO  BE  CONSIDERED:  The 
National  Partnership  Council  will  hear 
a  presentation  by  the  U.S.  Forest  Service 
on  the  status  of  their  partnership  and 
partnership  activities.  The  meeting  will 
also  consider  any  necessary 
administrative  items  in  line  with  the 
NPC  1999  Strategic  Plan  and  Calendar. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jeff  Sumberg,  Director,  Center  for 
Partnership  and  Labor-Management 
Relations,  Office  of  Personnel 
Management,  Theodore  Roosevelt 
Building,  1900  E  Street,  NW.,  Room 
7H28,  Washington,  DC  20415-2000, 
(202) 606-2930. 

Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

(FR  Doc.  99-2405  Filed  2-1-99;  8:45  am) 

BILUNG  CODE  6325-01 -P 


RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 

Comments  are  Invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  fb)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  Purpose  of  information 
collection:  Employee  Non-Covered 
Service  Pension  Questionnaire;  OMB 
3220-0154.  Section  215(a)(7)  of  the 
Social  Security  Act  provides  for  a 
reduction  in  social  security  benefits 


based  on  employment  not  covered 
under  the  Social  Security  Act  or  the 
Railroad  Retirement  Act  (RRA).  This 
provision  applies  a  different  social 
security  benefit  formula  to  most  workers 
who  are  first  eligible  after  1985  to  both 
a  pension  based  in  whole  or  in  part  on 
noncovered  employment  and  a  social 
security  retirement  or  disability  benefit. 
There  is  a  guarantee  provision  that 
limits  the  reduction  in  the  social 
security  benefit  to  one-half  of  the 
portion  of  the  pension  based  on 
noncovered  employment  after  1956. 
Section  8011  of  Pub.  L.  100-647 
changed  the  effective  date  of  the  onset 
from  the  first  month  of  eligibility  to  the 
first  month  of  concurrent  entitlement  to 
the  noncovered  service  benefit  and  the 
RRA  benefit. 

Section  3(a)(1)  of  the  RRA  provides 
that  the  Tier  I  benefit  of  an  employee 
annuity  will  be  equal  to  the  amount 
(before  any  reduction  for  age  or 
deduction  for  work)  the  employee 
would  receive  if  he  or  she  would  have 
been  entitled  to  a  like  benefit  under  the 
Social  Security  Act.  The  reduction  for  a 
noncovered  service  pension  also  applies 
to  a  Tier  I  portion  of  employees  under 
the  RRA  where  the  annuity  or 
noncovered  service  pension  begins  after 
1985.  Since  the  amount  of  a  Tier  I 
benefit  of  a  spouse  is  one-half  of  the 
employee's  Tier  I,  the  spouse  annuity  is 
also  affected  by  the  employee's 
noncovered  service  pension  reduction 
of  his  or  her  Tier  I  benefit. 

The  RRB  utilizes  Form  G-209. 
Employee  Noncovered  Service  Pension 
Questionnaire,  to  obtain  needed 
information  fi-om  railroad  retirement 
employee  applicants  or  annuitants 
about  the  receipt  of  a  pension  based  on 
employment  not  covered  under  the 
Railroad  Retirement  Act  or  the  Social 
Security  Act.  It  is  used  as  both  a 
supplement  to  the  employee  annuity 
application,  and  as  an  independent 
questionnaire  to  be  completed  when  an 
individual  who  is  already  receiving  an 
employee  annuity  becomes  entitled  to  a 
pension.  One  response  is  requested  of 
each  respondent.  Completion  is 
required  to  obtain  or  retain  benefits.  The 
RI^  proposes  a  minor  non-burden 
impacting  editorial  change  to  Form  G- 
209. 

Estimate  of  Annual  Respondent  Burden 

The  estimated  annual  respondent 
burden  is  as  follows: 


Form  #(s) 

Annual 
responses 

Time 
(Min) 

Burden 
(Hrs) 

G-209  (partial  questionnaire) „ 

100 

1 

2 
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G-209  (full  questionnaire) 
Total  
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Fonn  #(s) 


Annual 
responses 


400 


500 


Time 
(Min) 


Burden 
(Hrs) 


53 


55 


Additional  information  or  comments: 
To  request  mor  i  information  or  to 
obtain  a  copy  o  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-1092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 
Chuck  Miertwa,  I 
Clearance  Officei 

[FR  Doc.  9»-2433  Filed  2-1-99;  8:45  am] 
BILLMQ  COOE  7M6-I>1-M 


SECURiTIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-236M:  812-11264] 

Nasdaq- 100  Trust,  Series  1,  Nasdaq- 
Amex  Investment  Product  Services, 
Inc.,  and  Alps  Mutual  Funds  Services, 
Inc.;  Notice  of  Application 

January  27,  19994 

AGENCY:  Securiiies  and  Exchange 
Commission  ("pommission"  or  "SEC"). 
ACTION:  Notice  of  application  for  an 
order  under  (i)  isection  6(c)  of  the 
Investment  Coiipany  Act  of  194u  (the 
"Act")  for  an  exemption  from  sections 
4(2)  14(a).  22((1).  24(d),  and  26(a)(2)(C) 
of  the  Act  an  n|le  22c-l  under  the  Act; 
(ii)  sections  6(d)  and  17(b)  of  the  Act  for 
an  exemption  from  sections  (17(a)  (1) 
and  (2)  of  the  Act;  and  (iii)  section  17(d) 
of  the  Act  and  hile  1 7d-l  under  the  Act 
to  permit  certain  joint  transactions. 

APPLICANTS:  Nasdaq- 100  Trust,  Series  1 
("Trust"),  Nasdaq- Amex  Investment 
Product  Services,  Inc.  (together  with  its 
successors  in  iiiterest '  and  with  any 
person,  directly  or  indirectly, 
controlling,  controlled  by,  or  under 
common  control  with,  Nasdaq- Amex 
Investment  Product  Services,  Inc., 
"Sponsor"),  ai^d  ALPS  Mutual  Funds 
Services,  Inc.  ({'Distributor"). 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  ord^r  that  would  (i)  permit 
the  Trust,  a  unit  investment  trust  whose 


■  "Successors  in 
entities  that  result 
another  jurisdictioii 
business  organization 


interest"  means  any  entity  or 
torn  a  reorganization  into 
or  a  change  in  the  type  of 


portfolio  will  consist  of  the  component 
stocks  of  the  Nasdaq- 100  Index 
("Index"),  to  issue  non-redeemable 
securities  ("Nasdaq-100  Shares");  (ii) 
permit  secondary  market  transactions  in 
Nasdaq-100  Shares  at  negotiated  prices; 
(iii)  permit  dealers  to  sell  Nasdaq-100 
Shares  to  purchasers  in  the  secondary 
market  unaccompanied  by  a  prospectus, 
when  prospectus  delivery  is  not 
required  by  the  Securities  Act  of  1933 
("Securities  Act");  (iv)  permit  certain 
expenses  associated  with  the  creation 
and  maintenance  of  the  Trust  to  be 
borne  by  the  Trust  rather  than  the 
Sponsor;  (v)  exempt  the  Sponsor  from 
the  Act's  requirement  that  it  piuchase, 
or  place  with  others,  $100,000  worth  of 
Nasdaq-100  Shares;  (vi)  permit  affiliated 
persons  of  the  trust  to  deposit  securities 
into,  and  receive  securities  from,  the 
Trust  in  connection  with  the  purchase 
and  redemption  of  Nasdaq-100  Shares; 
and  (vii)  permit  the  Trust  to  reimburse 
the  Sponsor  for  payment  of  an  annual 
licensing  fee  the  The  Nasdaq  Stock 
Market.  Inc.  ("Nasdaq"). 
FILLING  DATES:  the  application  was  filed 
on  August  19. 1998.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  19, 1999,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W..  Washington,  D.C.  20549. 
Trust  and  Sponsor,  c/o  John  L.  Jacobs, 
Vice  President,  The  Nasdaq  Stock 
Market,  Inc.,  1735  K  Street,  N.W., 
Washington,  D.C.  20006-1500;  and 
Distributor,  c/o  James  V.  Hyatt,  General 
Coimsel,  370  17th  Street,  Suite  3100, 
Denver,  Colorado  80202. 


FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  R.  Kane,  Senior  Counsel,  at 
(202)  942-0651 .  or  Mary  Kay  Freeh. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street.  N.W..  Washington  D.C.  20549 
(tel.  (202)  942-8090). 

Applicants'  Representations 

1.  The  Trust  is  a  unit  investment  trust 
("UTT")  that  will  be  organized  imder  the 
laws  of  the  State  of  New  York.  The 
Sponsor  is  a  wholly-owned  subsidiary 
of  Nasdaq.  The  Bank  of  New  York  will 
act  as  trustee  to  the  Trust  ("Trustee"). 
The  Distributor,  a  registered  broker- 
dealer,  will  serve  as  principal 
underwriter  of  the  Trust  on  an  agency 
basis. 

2.  The  Trust  will  hold  a  portfoHo  of 
securities  (the  "Portfolio  Securities") 
consisting  of  substantially  all  of  the 
securities  in  substantially  the  same 
weighting  as  the  component  seciuities 
of  the  Nasdaq-100  Index  (the  "Index 
Securities").  The  Index  is  a  "modified 
capitalization-weighted"  index  of 
securities  issued  by  the  100  largest  and 
most  actively  traded  non-financial 
companies  listed  on  the  Nasdaq 
National  Market  Tier.  The  Index  was 
first  published  in  1985. 

3.  Nasdaq-100  Shares,  units  of 
beneficial  interest  in  the  Trust,  are 
designed  to  provide  investors  with  an 
instrument  that  closely  tracks  the  Index, 
trades  like  a  share  of  common  stock,  and 
pays  periodic  dividends  proportionate 
to  those  paid  by  the  Portfolio 
Securities.2  Applicant  believe  that 
Nasdaq-100  Shares  will  afford 
significant  benefits  in  the  public 
interest.  Applicants  expect  the  Trust  to 
be  able  to  track  the  Index  more  closely 
than  certain  other  index  products  and, 
unlike  open-end  index  funds,  trade  at 
negotiated  prices  throughout  the 
business  day.  Applicants  also  state  that 
Nasdaq-100  Shares  will  compete  with 
comparable  products  available  on 


2  The  Trust  will  make  quarterly  distribution  of  an 
amount  representing  the  dividends  accumulated  on 
Portfolio  Securities  during  each  quarter,  net  of  fees 
and  expenses,  if  any. 
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foreign  exchanges  and  attract  capital  to 
the  U.S.  equity  markets. 

4.  The  Trustees  will  make 
adjustments  to  the  Portfolio  Securities 
to  reflect  changes  made  by  Nasdaq  to 
the  composition  and  weighting  of  the 
Index  Securities.  3  All  adjustments  to  the 
Portfolio  Securities  made  by  the  Trustee 
will  be  set  forth  in  the  trust  agreement 
and  will  be  non-discretionary. 

5.  The  Trustee  will  be  paid  a 
"Trustee's  Fee"  ranging  from  0.06%  to 
0.10%  of  the  net  asset  value  ("NAV")  of 
the  Trust  on  an  aimualized  basis,  with 
the  minimum  fee  amoimt  not  to  fall 
below  $180,000.*  The  Sponsor  has 
undertaken,  up  to  and  including  the 
fiscal  year  of  the  Trust  ending  on 
September  30,  2000,  to  reimburse  the 
Trust  or  assume  payment  on  behalf  of 
the  Trust  for  ordinary  operating 
expenses  of  the  Trust  that  exceed  0.18% 
of  the  daily  NAV  of  the  Trust.s  The 
Sponsor  retains  the  ability  to  be  repaid 
by  the  Trust  to  the  extent  that 
subsequently  during  the  fiscal  year 
expenses  fall  below  the  0.18%  per  year 
level  on  any  given  day.  Trust  fees  and 
expenses  will  be  paid  first  out  of  income 
received  by  the  Trust  in  the  form  of 
dividends  and  other  distributions  on  the 
Portfolio  Securities. 8  Nasdaq  has 
granted  the  Sponsor  a  Ucense  to  use  the 
Index  and  certain  trademarks  of  Nasdaq. 
The  Sponsor  will  pay  Nasdaq  an  annual 
licensing  fee  and  will,  after  September 
30,  1999,  seek  reimbursement  from  the 
Trust  for  this  fee.  The  Sponsor  will  pay 
the  Distributor  a  flat  annual  fee.  The 
Sponsor  wall  not  seek  from  the  Trust 
reimbursement  for  this  annual  fee 
without  obtaining  prior  exemptive  relief 
from  the  Commission. 

6.  Nasdaq- 100  Shares  will  be  issued 
in  aggregations  of  50,000  shares 
("Creation  Units").  The  price  of  a 
Creation  Unit  would  be  approximately 
$4,035,000  (based  on  the  value  of  the 
Index  on  December  14, 1998).  All  orders 
to  purchase  Creation  Units  must  be 
delivered  through  a  party  that  has 
executed  a  Nasdaq-100  participant 


'  Nasdaq  determines,  comprises,  and  calculates 
the  Index  without  regard  to  the  Trust. 

■•  To  the  extent  that  the  amount  of  the  Trustee's 
compensation  is  less  than  the  minimum  annual  fee, 
the  Sponsor  will  pay  the  amount  of  the  shortfall. 

'  For  purposes  of  this  undertaking,  "ordinary 
operating  expenses"  will  not  include  taxes, 
brokerage  commissions,  and  extraordinary  non- 
recurring expenses. 

*  Applicants  expect  that  the  income  of  the  Trust 
may  be  insufflcient  to  pay  the  fees  and  expenses  of 
the  Trust.  In  such  circumstances,  the  Trustee  will 
sell  Portfolio  Securities  to  generate  sufficient  cash 
to  pay  the  Trust  fees  and  expenses  in  excess  of 
Trust  income.  The  Trustee  is  ordinarily  required  to 
sell  Portfolio  Securities  whenever  the  Trustee 
determines  that  accrued  fees  and  expenses  exceed 
dividends  and  other  Trust  accrued  income  on  a 
projected  basis  by  more  than  0.01%  of  the  NAV  of 
the  Trust. 


agreement  with  the  Distributor  and 
Trustee  and  is  either  (i)  a  participant  in 
the  Continuous  Net  Settlement  ("CNS") 
System  of  the  National  Securities 
Clearing  Corporation  ("NSCC") 
("Nasdaq-100  Clearing  Process")  or  (ii) 
a  Depository  Trust  Company  ("DTC") 
participant. 

7.  An  investor  wishing  to  purchase  a 
Creation  Unit  from  the  Trust  will  have 
to  transfer  to  the  Trustee  a  "Portfolio 
Deposit"  consisting  of:  (i)  A  portfolio  of 
securities  substantially  similar  in 
composition  and  weighting  to  the  Index 
Securities  ("Deposit  Securities");  (ii)  a 
cash  payment  equal  to  the  dividends 
accrued  on  the  Portfolio  Securities  since 
the  last  divided  payment  on  the 
Portfolio  Securities,  net  of  expenses  and 
liabilities  ("Income  Net  of  Expense 
Amount");  and  (iii)  a  cash  payment  or 
credit  to  equalize  any  differences 
between  the  market  value  of  the  Deposit 
Securities  and  the  NAV  of  the  Trust  on 
a  per  Creation  Unit  basis  (the 
"Balancing  Amount").'  (The  Balancing 
Amount  and  the  Income  Net  of  Expense 
Amount  together  constitute  the  "Cash 
Component.")  An  investor  making  a 
Portfolio  Deposit  will  be  charged  a 
service  fee  ("Transaction  Fee"),  paid  to 
the  Trustee,  to  defray  the  Trustee's  costs 
in  processing  securities  deposited  into 
the  Trust.B 


'  At  the  close  the  market  on  each  business  day, 
the  Trustee  will  calculate  the  NAV  of  the  Trust  and 
then  divide  the  NAV  by  the  number  of  outstanding 
Nasdaq-100  Shares  in  Creation  Unit  size 
aggregations,  resulting  in  an  NAV  per  Creation  Unit. 
The  Trustee  will  then  calculate  the  required 
number  of  shares  of  the  Index  Securities,  and  the 
amount  of  cash,  comprising  a  Portfolio  Deposit  for 
the  Following  business  day. 

The  Sponsor  will  make  available  each  business 
day  a  list  of  the  names  and  the  required  number  of 
shares  for  each  of  the  Deposit  Securities  in  the 
current  Portfolio  Dep>osit.  as  well  as  the  Income  Net 
of  Expense  Amount  effective  through  and  including 
the  previous  business  day.  per  outstanding  Nasdaq- 
100  Share. 

The  cash  equivalent  of  an  Index  Security  may  be 
included  in  the  Cash  Component  of  a  Portfolio 
Deposit  in  lieu  of  the  security  if  (i)  the  Trustee 
determines  that  an  Index  Security  is  likely  to  be 
unavailable  or  available  in  insufficient  quantity  for 
inclusion  in  a  Portfolio  Deposit  (for  example,  when 
the  security  is  subject  to  a  trading  halt  or  stop  order, 
or  the  subject  of  a  tender  offer),  or  (ii)  a  particular 
investor  is  restricted  from  investing  or  engaging  in 
transactions  in  the  Index  Security  (for  example, 
when  the  investor  is  a  broker-dealer  restricted  by 
regulation  or  internal  policy  from  investing  in 
securities  issued  by  a  company  on  whose  board  of 
directors  one  of  its  principals  serves,  or  when  the 
investor  is  a  broker-dealer  and  the  security  is  on  its 
"restricted  list"). 

■The  Transaction  Fee  will  be  Si. 000  per  day. 
regardless  of  the  number  of  Creation  Units 
purchased  on  that  day  by  the  investor.  The 
Transaction  Fee  may  be  subsequently  changed  by 
the  Trustee  with  the  Sponsor's  consent,  but  it  will 
not  exceed  0.10%  of  the  value  of  a  Creation  Unit. 
For  purchases  of  Creation  Units  outside  the  Nasdaq- 
100  Clearing  Process,  the  Transaction  Fee  will  be 
one  to  four  times  greater.  The  amount  of  the 
Transaction  Fee  will  be  disclosed  in  the  prospectus 
for  the  Trust. 


8.  Orders  to  purchase  Creation  Units 
will  be  placed  with  the  Distributor,  who 
will  be  responsible  for  transmitting  the 
orders  to  the  Trustee.^  The  Distributor 
will  issue  confirmations  of  acceptance, 
issue  delivery  instructions  to  the 
Trustee  to  implement  the  delivery  of 
Creation  Units,  and  maintain  records  of 
the  orders  and  the  confirmations.  The 
Distributor  also  will  be  responsible  for 
delivering  prospectuses  to  purchasers  of 
Creation  Units  and  may  provide  certain 
other  administrative  services,  such  as 
those  related  to  state  securities  law 
compliance. 

9.  Persons  purchasing  Creation  Units 
from  the  Trust  may  hold  the  Nasdaq-100 
Shares  or  sell  some  or  all  of  them  in  the 
secondary  market.  Nasdaq-100  Shares 
will  be  listed  on  the  American  Stock 
Exchange,  LLC  ("AMEX")  and  traded  in 
the  secondary  market  as  individual 
units  (i.e.,  in  less  than  Creation  Unit 
size  aggregations)  in  the  same  manner  as 
other  equity  securities.  An  AMEX 
specialist  will  be  assigned  to  make  a 
market  in  Nasdaq-100  Shares.  The  price 
of  Nasdaq-100  Shares  on  the  AMEX  will 
be  based  on  a  current  bid/offer  market 
and  would  be  approximately  $80.70  per 
Nasdaq-100  Share  (based  on  the  value  of 
the  Index  as  of  December  14,  1998). 
Transactions  involving  the  sale  of 
Nasdaq-100  Shares  will  be  subject  to 
customary  brokerage  commissions  and 
charges.  Applicants  expect  that  the 
price  at  which  Nasdaq-100  Shares  trade 
will  be  disciplined  by  arbitrage 
opportunities  created  by  the  ability  to 
continually  purchase  or  redeem 
Creation  Units  at  their  NAV,  which 
should  ensure  that  Nasdaq-100  Shares 
vdll  not  trade  at  a  material  discount  or 
premium  in  relation  to  their  NAV. 

10.  Applicants  expect  that  purchasers 
of  Creation  Units  will  include 
institutional  investors  and  arbitrageurs 
(which  could  include  institutional 
investors).  The  AMEX  specialist,  in 
providing  for  a  fair  and  orderly 
secondary  market  for  Nasdaq-100 
Shares,  also  may  purchase  Nasdaq-100 
Shares  for  use  in  its  market-making 
activities  on  the  AMEX.  Applicants 
expect  that  secondary  market 
purchasers  of  Nasdaq-100  Shares  will 
include  both  institutional  and  retail 
investors.  10 

11.  Applicants  will  make  available  a 
standard  Nasdaq-100  Shares  product 


*The  procedures  for  processing  a  purchase  order 
will  depend  upon  whether  the  transaction  is  settled 
through  NSCC  or  DTC. 

'°Nasdaq-100  Shares  will  be  registered  in  book- 
entry  form  only.  DTC  or  its  nominee  will  be  the 
registered  owner  of  all  outstanding  Nasdaq-100 
Shares.  Records  reflecting  the  beneficial  owners  of 
Nasdaq-100  Shares  will  be  maintained  by  DTC  or 
its  participants. 
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description  ("product  Description")  to 
AMEX  memt)€*s  and  member 
organizations  lor  distribution  to 
investors  purchasing  Nasdaq- 100  Shares 
in  accordance  with  AMEX  Rule  1000. 
The  purpose  of  the  Product  Description 
is  to  provide  aibrief  and  readily 
understandably  description  of  the 
salient  aspects  of  Nasdaq-100  Shares. 
The  Product  Dfescription  will  advise 
investors  that  i  prospectus  for  Nasdaq- 
100  Shares  is  Available  without  charge 
upon  request  from  the  investor's 
account  executive.  Applicants  expect 
that  purchases!  of  Nasdaq-100  Shares 
through  a  non-  member  broker-dealer  in 
a  transaction  akvay  from  the  AMEX 
would  not  constitute  a  significant 
portion  of  the  inarket  activity  in  Nasdaq- 
100  Shares.     I 

12.  Nasdaq- i  00  Shares  will  not  be 
individually  rfdeemable,  except  upon 
termination  ofithe  Trust.  Nasdaq-100 
Shares  will  on^y  be  redeemable  in 
Creation  Unit-feize  aggregations  through 
the  Trust.  To  redeem,  an  investor  vdll 
have  to  accumjulate  enough  Nasdaq-100 
Shares  to  constitute  a  Creation  Unit.  An 
investor  redeetning  a  Creation  Unit  will 
receive  a  portf  alio  of  seciuities  typically 
identical  in  composition  and  weighting 
to  the  securiti(  s  portion  of  a  Portfolio 
Deposit  as  of  t  le  date  the  redemption 
request  was  made.  An  investor  may 
receive  the  cai  h  equivalent  of  an  Index 
Security  (i)  when  \he  Trustee 
determines  thdt  an  Index  Security  is 
likely  to  be  unavailable  or  available  in 
insufficient  quantity  for  delivery  by  the 
Trust;  (ii)  upofa  the  request  of  the 
redeeming  investor;  or  (iii)  upon  notice 
of  the  termination  of  the  Trust.  A 
redeeming  inyestor  may  receive  or  may 
pay  an  amouni  equal  to  the  Income  Net 
of  Expense  Amount,  plus  or  minus  the 
Balancing  Ampunt.  A  redeeming 
investor  will  pay  a  Transaction  Fee 
calculated  in  toe  same  manner  as  a 
Transaction  F^e  payable  in  connection 
with  the  purchase  of  a  Creation  Unit.^' 
The  Trustee  will  transfer  the  securities 
and  cash  to  thp  redeeming  investor 
within  three  hbsiness  days  of  receipt  of 
the  request  fo|  redemption. 

13.  Because!  the  Trust  will  ordinarily 
redeem  Creati  an  Units  in  kind,  the  Trust 
will  not  have  o  maintain  cash  reserves 
for  redemptions.  This  will  allow  the 
assets  of  the  Trust  to  be  committed  as 
fully  as  possil  le  to  tracking  the  Index, 
enabling  the  1  rust  to  track  the  Index 
more  closely  Ihan  other  investment 
products  that  must  allocate  a  greater 
portion  of  the  r  assets  for  cash 
redemptions. 

14.  The  Trulst  virill  terminate  on  the 
earlier  of  (i)  1 15  years  from  the  date  the 


'  See  note  8.  si  pra. 


initial  Portfolio  Deposit  is  received  by 
the  Trustee  for  deposit  into  the  corpus 
of  the  Trust,  or  (ii)  the  date  20  years 
after  the  death  of  the  last  survivor  of 
fifteen  persons  named  in  the  trust 
agreement.  The  Trust  will  also  terminate 
if  (i)  Nasdaq-100  Shares  are  de-listed 
from  the  AMEX  and  are  not 
subsequently  re-listed  on  a  national 
securities  exchange  registered  under  the 
Securities  Exchange  Act  of  1934  or  a 
quotation  medium  operated  by  a 
national  securities  association;  or  (ii) 
either  the  Sponsor  or  the  Trustee  resigns 
or  is  removed,  and  a  successor  is  not 
appointed.  The  Trust  may  terminate  if: 
(i)  66%%  of  the  holders  of  the 
outstanding  Nasdaq-100  Shares  agree  to 
terminate  it;  (ii)  the  DTC  is  unable  or 
unwilUng  to  continue  to  perform  its 
functions  and  a  comparable  replacement 
is  unavailable;  (iii)  NSCC  no  longer 
provides  clearance  services  with  respect 
to  the  Nasdaq-100  Shares,  or  if  the 
Trustee  is  no  longer  a  participant  in 
NSCC;  (iv)  Nasdaq  ceases  to  publish  the 
Index;  or  (v)  the  license  agreement  is 
terminated.  In  addition,  the  Sponsor 
will  have  the  discretionary  right  to 
direct  the  Trustee  to  terminate  the  Trust 
if  at  any  time  (i)  after  six  months 
following  and  prior  to  three  years 
following  the  initial  receipt  of  Portfolio 
Deposits  by  the  Trust,  the  NAV  of  the 
Trust  falls  below  $150,000,000;  or  (ii) 
after  three  years,  the  NAV  is  less  than 
$350,000,000,  adjusted  annually  for 
inflation.  The  Sponsor  may  also  direct 
the  Trustee  to  terminate  the  Trust  if 
within  90  days  from  the  initial  receipt 
of  Portfolio  Deposits  the  NAV  of  the 
Trust  is  less  than  $100,000. 

15.  Within  a  reasonable  time  after  the 
Trust's  termination,  the  Trustee  will  use 
its  best  efforts  to  sell  all  Portfolio 
Securities  not  previously  distributed  to 
investors  redeeming  Creation  Units. 
Nasdaq-100  Shares  not  redeemed  prior 
to  termination  will  be  redeemed  in  cash 
at  NAV  based  on  the  proceeds  from  the 
sale  of  the  Portfolio  Securities. 

Applicants'  Legal  Analysis 

1.  AppUcants  request  an  order  under 
section  6(c)  of  the  Act  granting  an 
exemption  from  sections  4(2),  14(a), 
22(d).  24(d),  and  26(a)(2)(C)  of  the  Act 
and  rule  22c-l  under  the  Act;  under 
sections  6(c)  and  17(b)  of  the  Act 
granting  an  exemption  from  sections 
17(a)(1)  and  (2)  of  the  Act;  and  under 
rule  17d-l  under  the  Act  to  permit 
certain  joint  transactions. 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction,  or  any 
class  of  persons,  securities,  or 
transactions,  if  and  to  the  extent  that 
such  exemption  is  necessary  or 


appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

Section  4(2)  of  the  Act 

3.  Section  4(2)  of  the  Act  defines  a 
Urr  as  an  investment  company  that, 
among  other  things,  issues  only 
redeemable  securities.  Because  Nasdaq- 
100  Shares  will  not  be  individually 
redeemable,  applicants  request  an  order 
that  would  permit  the  Trust  to  register 
and  operate  as  a  UTT.  Applicants  state 
that  investors  may  purchase  Nasdaq-100 
Shares  in  Creation  Units  from  the  Trust 
and  redeem  Creation  Units.  Applicants 
further  state  that  because  the  market 
price  of  Creation  Units  will  be 
disciplined  by  arbitrage  opportunities, 
investors  should  be  able  to  sell  Nasdaq- 
100  Shares  in  the  secondary  market  at 
approximately  their  NAV. 

Section  1 4(a)  of  the  Act 

4.  Section  14(a)  of  the  Act  provides, 
in  pertinent  part,  that  no  registered 
investment  company  may  make  an 
initial  public  offering  of  its  securities 
unless  it  has  a  net  worth  of  at  least 
$100,000,  or  provision  is  made  in 
cormection  with  the  registration  of  its 
securities  that  (i)  firm  agreements  to 
purchase  $100,000  of  its  securities  will 
have  been  made  by  not  more  than  25 
persons,  and  (ii)  all  proceeds,  including 
sales  loads,  will  be  refunded  to 
investors  if  the  investment  company's 
net  worth  is  less  than  $100,000  within 
90  days  after  the  effective  date  of  the 
registration  statement.  Applicants  state 
that  section  14(a)  was  designed  to 
address  the  formation  of 
undercapitalized  investment  companies. 

5.  Rule  14a-3  under  the  Act  exempts 
from  section  14(a)  UITs  that  invest  only 
in  "eligible  trust  securities."  which  do 
not  include  equity  securities,  subject  to 
certain  safeguards,  including  the  refund 
of  any  sales  load  collected  from 
investors.  Applicants  will  comply  in  all 
respects  with  rule  14a-3,  except  that  the 
Trust  will  not  restrict  its  investments  to 
eligible  trust  securities  and  the  Trustee 
will  not  refund  the  Transaction  Fee. 
Applicants  contend  that  the  Trust's 
investment  in  equity  securities  does  not 
negate  the  effectiveness  of  the  rule's 
safeguards  nor  subject  investors  to  any 
greater  risk  of  loss  due  to  investment  in 
an  undercapitalized  investment 
company.  With  respect  to  the 
Transaction  Fee,  applicants  assert  that  it 
is  not  a  sales  load,  and  therefore  is  not 
covered  by  the  rule's  refund  provision. 
Applicants  note  that  the  Transaction 
Fee  will  be  paid  not  by  retail  investors, 
but  by  institutional  and  other 
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sophisticated,  well-capitalized  investors 
who  can  afford  the  approximately 
$4,035,000  purchase  price  of  a  Creation 
Unit  and  who  do  not  require  the 
protections  of  section  14(a)  of  the  Act. 

Section  22(d)  of  the  Act  and  Rule 
22C-1  Under  the  Act 

6.  Section  22(d)  of  the  Act.  among 
other  things,  prohibits  a  dealer  from 
selling  a  redeemable  security  that  is 
being  currently  offered  to  the  public  by 
or  through  an  underwriter,  except  at  a 
current  public  offering  price  described 
in  the  prospectus.  Rule  22c-l  under  the 
Act  generally  requires  that  a  dealer 
selling,  redeeming,  or  repurchasing  a 
redeemable  security  do  so  only  at  a 
price  based  on  its  NAV  next  computed 
after  receipt  of  a  tender  of  the  security 
for  redemption  or  of  an  order  to 
purchase  or  sell  the  security.  Applicants 
state  that  secondary  market  trading  in 
Nasdaq-100  Shares  will  take  place  at 
negotiated  prices,  not  at  a  current 
offering  price  described  in  the 
prospectus,  and  not  at  a  price  based  on 
NAV.  Thus,  purchases  and  sales  of 
Nasdaq-100  Shares  in  the  secondary 
market  will  not  comply  with  section 
22(d)  and  rule  22c-l.  AppUcants 
request  an  exemption  from  these 
provisions. 

7.  Applicants  assert  that  the  concerns 
sought  to  be  addressed  by  section  22(d) 
of  the  Act  and  rule  22c-l  under  the  Act 
with  respect  to  pricing  are  equally 
satisfied  by  the  proposed  method  of 
pricing  Nasdaq-100  Shares.  Applicants 
maintain  that  while  there  is  little 
legislative  history  regarding  section 
22(d),  its  provisions,  as  well  as  those  of 
rule  22c-l,  appear  to  have  been 
designed  to  (i)  prevent  dilution  caused 
by  certain  riskless-trading  schemes  by 
principal  underwriters  and  contract 
dealers;  (ii)  prevent  unjust 
discrimination  or  preferential  treatment 
among  buyers  resulting  from  sales  at 
different  prices;  and  (iii)  assure  an 
orderly  distribution  of  investment 
company  shares  by  eliminating  price 
competition  from  dealers  offering  shares 
at  less  than  the  published  sales  price 
and  repurchasing  shares  at  more  than 
the  published  redemption  price. 

8.  Applicants  believe  that  none  of 
these  purposes  will  be  thwarted  by 
permitting  Nasdaq-100  Shares  to  trade 
in  the  secondary  market  at  negotiated 
prices.  Applicants  state  (i)  that 
secondary  market  trading  in  Nasdaq-100 
Shares  does  not  involve  the  Trust  as  a 
party  and  cannot  result  in  dilution  of  an 
investment  in  Nasdaq-100  Shares;  and 
(ii)  to  the  extent  different  prices  exist 
during  a  given  trading  day,  or  from  day 
to  day,  such  variances  occur  as  a  result 
of  third-party  market  forces,  such  as 


supply  and  demand,  not  as  a  result  of 
unjust  or  discriminatory  manipulation. 
Therefore,  applicants  assert  that 
secondary  market  transactions  in 
Nasdaq-100  Shares  will  not  lead  to 
discrimination  or  preferential  treatment 
among  purchases.  Finally,  applicants 
contend  that  the  proposed  distribution 
system  will  be  orderly  because  arbitrage 
activity  will  ensure  that  the  difference 
between  the  market  price  of  Nasdaq-100 
Shares  and  their  NAV  remains  narrow. 

Section  24(d)  of  the  Act 

9.  Section  24(d)  of  the  Act  provides, 
in  pertinent  part,  that  the  prospectus 
delivery  exemption  provided  to  dealer 
transactions  by  section  4(3)  of  the 
Securities  Act  does  not  apply  to  any 
transaction  in  a  redeemable  security 
issued  by  a  UIT.  Applicants  request  an 
exemption  from  section  24(d)  to  permit 
dealers  in  Nasdaq-100  Shares  to  rely  on 
the  prospectus  delivery  exemption 
provided  by  section  4(3)  of  the 
Securities  Act.'^  AppHcants  state  that 
the  imposition  of  prospectus  delivery 
requirements  on  dealers  in  the 
secondary  market  v«ll  materially 
impede  the  success  of  Nasdaq-100 
Shares. 

10.  Applicants  state  that  the 
secondary  market  for  Nasdaq-100  Shares 
is  significantly  different  from  the  typical 
secondary  market  for  UIT  securities, 
which  is  usually  maintained  by  the 
sponsor.  Nasdaq-100  Shares  will  be 
listed  on  a  national  securities  exchange 
and  will  be  traded  in  a  manner  similar 
to  the  shares  of  common  stock  issued  by 
operating  companies  and  closed-end 
investment  companies.  Dealers  selling 
shares  of  operating  companies  and 
closed-end  investment  companies  in  the 


'^Applicants  state  that  persons  purchasing 
Creation  Units  will  be  cautioned  in  the  prospectus 
that  some  activities  on  their  part  niay,  depending 
on  the  circumstances,  result  in  their  being  deemed 
statutory  underwriters  and  subject  them  to  the 
prospectus  delivery  and  liability  provisions  of  the 
Securities  Act.  For  example,  a  broker-dealer  firm  or 
its  client  may  be  deemed  a  statutory  underwriter  if 
it  takes  Creation  Units  after  placing  an  order  with 
the  Distributor,  breaks  them  down  into  the 
constituent  Nasdaq-100  Shares,  and  sells  Nasdaq- 
100  Shares  directly  to  its  customers:  or  if  chooses 
to  couple  the  creation  of  a  supply  of  new  Nasdaq- 
100  Shares  with  an  active  selling  effort  involving 
solicitation  of  secondary  market  demand  for 
Nasdaq-100  Shares.  The  prospectus  will  state  that 
whether  a  person  is  an  underwriter  depends  upon 
all  the  facts  and  circumstances  pertaining  to  that 
person's  activities.  The  prospectus  also  will  state 
that  broker-dealer  firms  should  also  note  that 
dealers  who  are  not  "underwriters"  but  are 
participating  in  a  distribution  (as  contrasted  to 
ordinary  secondary  trading  transactions),  and  thus 
dealing  with  Nasdaq-100  Shares  that  are  part  of  an 
"unsold  allotment"  within  the  meaning  of  section 
4(3)(C)  of  the  Securities  Act,  would  be  unable  to 
take  advantage  of  the  prospectus  delivery 
exemption  provided  by  section  4(3)  of  the 
Securities  Act. 


secondary  market  generally  are  not 
required  to  deliver  a  prospectus  to  the 
purchaser. 

11.  Applicants  contend  that  Nasdaq- 
100  Shares,  as  a  listed  security,  merit  a 
reduction  in  the  compliance  costs  and 
regulatory  burdens  resulting  from  the 
imposition  of  prospectus  delivery 
obligations  in  the  secondary  market. 
Because  Nasdaq-100  Shares  will  be 
exchange-listed,  prospective  investors 
wrill  have  access  to  several  types  of 
market  information  about  the  product. 
Applicants  state  that  quotations,  last 
sale  price,  and  volume  information  wall 
be  continually  available  on  a  real  time 
basis  through  the  consolidated  tape  and 
will  be  available  throughout  the  day  on 
brokers'  computer  screens  and  other 
electronic  services,  such  as  Quotron. 
The  previous  day's  price  and  volume 
information  also  vnll  be  published  in 
the  financial  section  of  newspapers.  The 
Sponsor  also  will  publish  daily,  on  a  per 
Nasdaq-100  Shares  basis,  the  amount  of 
accumulated  dividends,  net  of  accrued 
expenses. 

12.  Investors  also  will  receive  the 
Product  Description.  Applicants  state 
that,  while  not  intended  as  a  substitute 
for  a  prospectus,  the  Product 
Description  will  contain  pertinent 
information  about  Nasdaq-100  Shares. 
Applicants  also  note  that  Nasdaq-100 
Shares  will  be  readily  understandable  to 
retail  investors  as  a  product  that  tracks 
the  Nasdaq-100  Index,  which  is  well 
known  to  most  investors  and  widely 
recognized. 

Section  26(a)(2)(C)  of  the  Act 

13.  Section  26(a)(2)(C)  of  the  Act 
requires,  among  other  things,  that  a 
UIT's  trust  indenture  prohibit  payments 
to  the  trust's  depositor  (in  the  case  of 
the  Trust,  the  Sponsor),  and  any 
affiliated  person  of  the  depositor,  except 
payments  for  performing  certain 
administrative  services.  Applicants 
request  an  exemption  from  section 
26(a)(2)(C)  to  permit  the  Trust  to 
reimburse  the  Sponsor  for  certain 
licensing,  registration,  and  marketing 
expenses. 

14.  Applicants  state  that,  ordinarily,  a 
sponsor  of  a  UIT  has  several  sources  of 
income  in  connection  with  the  creation 
of  the  trust.  Applicants  assert,  however, 
that  under  the  proposed  structure  of  the 
Trust,  the  usual  sources  of  income  are 
not  available  because  the  Sponsor  will 
not  impose  a  sales  load,  maintain  a 
secondary  market,  or  deposit  Index 
Securities  into  the  Trust.  Although 
AMEX,  an  afHliate  of  the  Sponsor,  will 
earn  some  income  on  the  trading  fees 
imposed  on  transactions  on  that 
exchanp.e,  applicants  expect  that  the 
fees  wall  generate  substantially  less 
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revenue  than  what  would  have  been 
generated  by  •  normal  sales  charge  on 
secondary  m^ket  trades  of  Nasdaq-100 
Shares. '3  Apj  licants  contend  that  the 
abuse  sought  to  be  remedied  by  section 
26(a)(2)(C)  of  the  Act— "double 
dipping"  by  UlT  sponsors  collecting 
money  from  tbeir  captive  trusts  as  well 
as  the  profits  already  generated  by  sales 
charges  and  other  sources — will  not  be 
present  if  thejrequested  exemption  is 
granted. 

15.  Appli 
permitting  th 
Sponsor  for 
(discussed  a 


ts  contend  that 
Trust  to  reimburse  the 
e  Trust's  expenses 
)ve)  would  be  no  more 
disadvantageous  to  the  holders  of 
Nasdaq-100  ^ares  than  allowing  the 
expenses  to  bfe  imposed  indirectly  as 
offsets  to  salejs  loads  and  other  charges, 
as  is  done  by  jtypical  UITs.  Applicants 
state  that  the  [Trust  will  pay  the  Sponsor 
only  its  actual  out-of-pocket  expenses 
and  no  component  of  profit  will  be 
included.  Finally,  applicants  state  that 
the  payment  is  capped  at  20  basis  points 
of  the  Trust'sj  NAV  on  an  annualized 
basis,  with  any  expenses  in  excess  of 
that  amount  absorbed  by  the  Sponsor. 

Section  1 7(ai  of  the  Act 

16.  Section  17(a)  of  the  Act  generally 
prohibits  an  iffiUated  person  of  a 
registered  investment  company,  or  an 
affiliated  perion  of  such  person,  from 
selling  any  security  to  or  purchasing  any 
secxirity  fromj  the  company.  Because 
purchases  anp  redemptions  of  Creation 
Units  will  bei"in  kind"  rather  than  cash 
transactions,  section  17(a)  may  prohibit 
affiliated  persons  of  the  Trust  from 
purchasing  ot  redeeming  Creation  Units. 
Because  the  definition  of  "affiliated 
person"  of  another  person  in  section 
2(a)(3)  of  thejAct  includes  any  person 
owning  five  Percent  or  more  of  an 
issuer's  outs^ding  voting  securities, 
every  purchaiser  of  a  Creation  Unit  will 
be  affiliated  with  the  Trust  so  long  as 
fewer  than  tWenty  Creation  Units  are 
extant.  Applicants  request  an  exemption 
from  section|l7(a)  under  sections  6(c) 
and  17(b),  to  permit  affiliated  persons  of 
the  Trust  to  purchase  and  redeem 
Creation  Units. 

17.  Sectioi  17(b)  authorizes  the 
Commissionlto  exempt  a  proposed 
transaction  from  section  17(a)  if 
evidence  establishes  that  the  terms  of 
the  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  a^id  fair  and  do  not  involve 
overreachinf ,  and  the  proposed 
transaction  i  s  consistent  with  the 
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policies  of  the  registered  investment 
company  and  the  general  provisions  of 
the  Act.  Applicants  contend  that  no 
useful  purpose  would  be  served  by 
prohibiting  affiliated  persons  of  the 
Trust  from  purchasing  or  redeeming 
Creation  Units.  The  composition  of  a 
Portfolio  Deposit  made  by  a  purchaser 
or  given  to  a  redeeming  investor  will  be 
the  same  regardless  of  the  investor's 
identity,  and  will  be  valued  under  the 
same  objective  standards  applied  to 
valuing  the  Portfolio  Securities. 
Therefore,  applicants  state  that  "in 
kind"  purchases  and  redemptions  will 
afford  no  opportunity  for  an  affiliated 
person  of  the  Trust  to  effect  a 
transaction  detrimental  to  the  other 
holders  of  Nasdaq-100  Shares. 
Applicants  also  believe  that  "in  kind" 
purchases  and  redemptions  wrill  not 
result  in  abusive  self-dealing  or 
overreaching  by  affiliated  persons  of  the 
Trust. 

Section  1 7(d)  of  the  Act  and  Rule 
17d-l  Under  the  Act 

18.  Section  17(d)  of  the  Act  and  rule 
17d-l  xmder  the  Act  prohibit  any 
affiliated  person  of,  or  principal 
underwriter  for,  a  registered  investment 
company,  or  any  affiliated  person  of  the 
affiliated  person  or  the  principal 
underwriter,  acting  as  principal,  from 
effecting  any  transaction  in  connection 
with  any  joint  enterprise  or  other 
arrangement  or  profit-sharing  plan  in 
which  the  investment  company 
participates,  unless  an  application 
regarding  the  joint  transaction  has  been 
filed  with  the  Commission  and  granted 
by  order.  Under  rule  17d-l,  in  passing 
upon  such  applications,  the 
Commission  considers  whether  the 
participation  of  the  registered 
investment  company  in  the  joint 
transaction  is  consistent  with  the 
provisions,  policies  and  purposes  of  the 
Act  and  the  extent  to  which  such 
participation  is  on  a  basis  different  or 
less  advantageous  than  that  of  other 
participants. 

19.  Section  2(a)(3)(F)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include,  in  the  case  of  an 
imincorporated  investment  company 
not  having  a  board  of  directors,  its 
depositor.  Applicants  state  that  the 
Sponsor  may  be  deemed  an  affiliated 
person  of  the  Trust  because  it  has  borne 
all  aspects  of  the  role  of  depositor  in 
structuring  and  creating  the  Trust  other 
than  actually  depositing  the  Index 
Seciuities  into  the  Trust.  Moreover, 
because  the  Sponsor  is  a  wholly-owned 
subsidiary  of  Nasdaq,  the  Nasdaq  may 
be  deemed  to  be  an  affiliated  person  of 
an  affiliated  person  of  the  Trust. 


20.  Applicants  request  an  order  under 
rule  17d-l  that  would  permit  the  Trust 
to  reimburse  the  Sponsor  for  the 
payment  to  Nasdaq  of  an  aimual  license 
fee  under  a  license  agreement. 
Applicants  believe  that  relief  is 
necessary  because  the  Trust's 
undertaking  to  reimburse  the  Sponsor 
might  be  deemed  a  joint  enterprise  or 
other  joint  arrangement  in  which  the 
Trust  is  a  participant,  in  contravention 
of  section  17(d)  of  the  Act  and  rule 
17d-l. 

21.  the  license  agreement  allows 
applicants  to  use  the  Index  as  a  basis  for 
Nasdaq-100  Shares  and  to  use  certain  of 
Nasdaq's  trade  name  and  trademark 
rights.  Applicants  believe  that  Nasdaq  is 
a  valuable  name  that  is  well-known  to 
investors  and  that  investors  will  desire 
to  invest  in  an  instrument  that  closely 
mirrors  the  Index.  In  view  of  this, 
applicants  state  that  it  is  necessary  to 
obtain  from  Nasdaq  the  above- 
mentioned  license  agreement  so  that 
appropriate  reference  to  Nasdaq  and 
Nasdaq-100  Shares  may  be  made  in 
materials  describing  Nasdaq-100  Shares 
and  the  Trust.  Applicants  assert  that  the 
terms  and  provisions  of  the  license 
agreement  are  comparable  to  the  terms 
and  provisions  of  other  similar  license 
agreements  and  that  the  annual  license 
fee  is  for  fair  value,  is  in  an  amount 
comparable  to  that  which  would  be 
charged  by  Nasdaq  for  similar 
arrangements,  and  is  in  an  amount 
comparable  to  that  charged  by  licensors 
in  connection  with  the  formation  of 
other  UITs  based  on  other  indices.  For 
these  reasons,  applicants  state  that  the 
proposed  license  fee  arrangement 
satisfies  the  standards  of  section  17(d) 
and  rule  17d-l. 

Applicant's  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Applicants  will  not  register  a  new 
series  of  the  Trust,  whether  identical  or 
similar  to  the  Nasdaq-100  Trust,  Series 
1,  by  means  of  filing  a  post-effective 
amendment  to  the  Trust's  registration 
statement  or  by  any  other  means,  unless 
applicants  have  requested  and  received 
with  respect  to  such  new  series,  either 
exemptive  relief  from  the  Commission 
or  a  no-action  position  from  the 
EKvision  of  Investment  Management  of 
the  Commission. 

2.  The  Trust  prospectus  and  the 
Product  Description  will  clearly 
disclose  that,  for  purposes  of  the  Act, 
Nasdaq-100  Shares  are  issued  by  the 
Trust  and  that  the  acquisition  of 
Nasdaq-100  Shares  by  investment 
companies  is  subject  to  the  restrictions 
of  section  12(d)(1)  of  the  Act. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  99-2410  Filed  2-1-99;  8:45  ami 
BILUNO  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  500-1] 

USA  Talks.com,  Inc.;  Order  of 
Suspension  of  Trading 

January  29, 1999. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  USA 
Talks.com.  Inc.  ("USA  Talks")  because 
of  questions  regarding  the  accuracy  of 
assertions  by  USA  Talks  in  statements 
made  to  the  market  makers  of  the  stock 
of  USA  Talks,  to  other  broker-dealers, 
and  to  investors  concerning,  among 
other  things,  the  status  and  extent  of 
USA  Talks'  business  operations. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above-listed 
company. 

Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  above- 
listed  company  is  suspended  for  the 
period  from  9:30  a.m.  EST,  January  29. 
1999.  through  11:59  p.m.  EST.  February 
11,  1999. 

By  the  Commission. 
Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  99-2521  Filed  1-29-99;  2:25  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  500-1] 

Citron,  Inc.;  Order  of  Suspension  of 
Trading 

January  29, 1999. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  adequate  and  accurate  current 
information  concerning  the  securities  of 
Citron.  Inc.  ("Citron"),  a  Texas 
corporation  that  purports  to  be  an 
internet  marketing  company.  Questions 
have  been  raised  about  the  adequacy 
and  accuracy  of  publicly-disseminated 
information  concerning,  among  other 
things,  the  business  prospects  and 
future  earnings  of  Citron. 


The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above  listed 
company. 

Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  above 
listed  company  is  suspended  for  the 
period  from  9:30  a.m.  EST,  January  29. 
1999  through  11:59  p.m.  EST,  on 
February  11. 1999. 

By  the  Commission. 
Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  99-2522  Filed  1-29-99;  2:25  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Pile  No.  500-1] 

Electronic  Transfer  Associates,  Inc.; 
Order  of  Suspension  of  Trading 

January  29, 1999. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  adequate  and  accurate  current 
information  concerning  the  securities  of 
Electronic  Transfer  Associates,  Inc. 
("ETA"),  a  Colorado  corporation  that 
purports  to  be  an  internet-related  sales 
company.  Questions  have  been  raised 
about  the  adequacy  and  accuracy  of 
pubUcly-disseminated  information 
concerning,  among  other  things,  the 
business  prospects  and  future  earnings 
of  ETA. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above  listed 
company. 

Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  above 
listed  company  is  suspended  for  the 
period  from  9:30  a.m.  EST.  January  29, 
1999  through  11:59  p.m.  EST.  on 
February  11. 1999. 

By  the  Commission. 
Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  99-2523  Filed  1-29-99;  2:25  pm) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  500-1] 

Invest  Holdings  Group,  Inc.;  Order  of 
Suspension  of  Trading 

January  29, 1999. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  adequate  and  accurate  current 
information  concerning  the  securities  of 
Invest  Holdings  Group.  Inc.  ("IHG"),  a 
Colorado  corporation  that  purports  to 
develop  and  sell  health  maintenance 
products.  Questions  have  been  raised 
about  the  adequacy  and  accuracy  of 
publicly-disseminated  information 
concerning,  among  other  things,  the 
efficacy  of  IHG's  products  and  its 
business  relationship  with  Citron,  Inc. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above  Usted 
company. 

Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  above 
listed  company  is  suspended  for  the 
period  from  9:30  a.m.  EST,  January  29. 
1999  through  11:59  p.m.  EST,  on 
February  11,  1999. 

By  the  Commission. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

[FR  Doc.  99-2524  Filed  1-29-99;  2:25  pm) 
BILUNO  COOE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  500-1] 

Polus,  Inc.;  Order  of  Suspension  of 
Trading 

January  29,  1999. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  adequate  and  accurate  current 
information  concerning  the  securities  of 
Polus,  Inc.  ("Polus"),  a  Colorado 
corporation  that  has  no  apparent 
operations.  Questions  have  been  raised 
about  (1)  the  lack  of  meaningful 
publicly-available  financial  information, 
and  (2)  the  adequacy  and  accuracy  of 
publicly-disseminated  information 
concerning,  among  other  things,  a 
merger  involving  Smartek,  Inc..  of 
which  it  is  the  majority  owner. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above  listed 
company. 
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Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Secvuities  Exchange 
Act  of  1934.  thjt  trading  in  the  above 
listed  compan)  is  suspended  for  the 
period  from  9:;  0  a.m.  EST.  January  29. 
1999  through  11:59  p.m.  EST.  on 
February  11,  1!I99. 

By  the  Commi  ision. 
Margaret  H.  Mcf  arland. 

Deputy  Secretary . 

(FR  Doc.  99-252  >  Filed  1-29-99;  2:25  pm) 

BILLING  CODE  WKVAI-M 


SECURITIES  /ND  EXCHANGE 
COMMISSION 

[File  No.  500-1] 

Smartek,  Inc.,  brder  of  Suspension  of 
Trading 

January  29. 1999. 

It  appears  to  the  Securities  of 
^change  Commission  that  there  is  a 
lack  of  adequale  and  accurate  current 
information  canceming  the  securities  of 
Smartek.  Inc.  ( 'Smartek").  and  Idaho 
corporation  involved  in  wholesale  men 
swear  and  federally  subsidized  housing. 
Questions  hav0  been  raised  about  (1)  the 
lack  of  meaninjgful  publicly-available 
financial  information,  and  (2)  the 
adequacy  and  pccuracy  of  publicly- 
disseminated  information  concerning, 
among  other  things,  a  merger. 

The  Commi!  sion  is  of  the  opinion  that 
the  public  inte  rest  and  the  protection  of 
investors  requ:  re  a  suspension  of  trading 
in  the  securitids  of  the  above  listed 
company. 

Therefore,  il  is  ordered,  pursuant  to 
Section  12(k)  (tf  the  Securities  Exchange 
Act  of  1934.  tl:  at  trading  in  the  above 
listed  compan  ^  is  suspended  for  the 
period  from  9:30  a.m..  EST.  January  29. 
1999  through    1:59  p.m.  EST.  on 
February  11.  1999. 

By  the  Comm  ssion. 
Margaret  H.  Mc  Farland, 

Deputy  Secretat /. 

|FR  Doc.  99-25;  6  Filed  1-29-99;  8:45  am] 

BILUNQ  COOE  8011^1-M 


SOCIAL  SEC 


t 


RITY  ADMINISTRATION 


Agency  Information  Collection 
Activities:  Proposed  Request  and 
Request  for  Emergency  Review 


require 
Management 


with  Pub.  L.  104-13. 
Reduction  Act  of  1995. 
providing  notice  of  its 

o  )llection  packages  that 
submission  to  the  Office  of 
)ind  Budget  (0MB). 


In  compliance 
IhePaperworl; 
SSA  is 
information 


I.  Following  is  a  list  of  information 
collections  for  which  we  are  seeking 
OMB  approval. 

1.  Employee  Work  Activity  Report— 
0960-0483.  The  data  collected  by  the 
Social  Security  Administration  on  Form 
SSA-3033  is  reviewed  and  evaluated  to 
determine  if  the  claimant  meets  the 
disability  requirements  of  the  law.  when 
the  claimant  returns  to  work  after  the 
alleged  or  established  onset  date.  When 
a  possible  unsuccessful  work  attempt  or 
nonspecific  subsidy  is  involved  (and  the 
information  cannot  be  obtained  through 
telephone  contact),  Form  SSA-3033  will 
be  used  to  request  a  description,  by 
mail,  of  the  employee's  work  effort.  The 
respondents  are  employers  of  Old- Age, 
Survivors  and  Disability  Insurance  and 
Supplemental  Security  Income 
disability  applicants  and  beneficiaries. 

Number  of  Respondents:  12,500. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  3,125 
hours. 

2.  Talking  and  Listening  to  Customers 
(Customer  Comment  System) — 0960- 
NEW.  SSA  is  developing  a  customer 
feedback  system  to  capture  customer 
complaints  and  compliments.  To 
develop  a  system  that  is  most  useful,  we 
need  to  collect  opinions  from  all  of 
SSA's  market  segments,  including  SSA 
customers  and  potential  customers.  SSA 
will  conduct  focus  groups  to  solicit 
opinions  on  the  proposed  Customer 
Comment  System.  SSA  needs  this 
information  to  ensure  that  customer 
concerns  and  expectations  are 
considered  in  the  design  of  the 
Customer  Comment  System. 

Number  of  Respondents:  100. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  90 
minutes. 

Estimated  Annual  Burden:  150  hours. 

SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency's  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  address  listed  at 
the  end  of  the  notices. 

II.  The  information  collection  listed 
below  has  been  submitted  to  OMB  for 
emergency  clearance.  OMB  approval  has 
been  requested  by  February  19,  199a« 


0960-NEW.  Pub.  L.  105-277 
authorizes  SSA  to  conduct  a  Medicare 
buy-in  demonstration  project  to  evaluate 
means  to  promote  the  Medicare  buy-in 
programs  targeted  to  elderly  and 
disabled  individuals  under  titles  XVIII 
and  XIX  of  the  Social  Security  Act.  A 
lack  of  awareness  about  the  Medicare 
buy-in  programs  appears  to  be  one  of 
the  major  obstacles  to  enrollments. 
Other  obstacles  to  enrollment  include 
the  confusion  of  potential  eligibles  as  to 
how  to  apply  for  these  programs  and  a 
preference  for  dealing  with  SSA  field 
offices  rather  than  with  local  Medicaid 
offices. 

SSA  will  screen  respondents 
voluntarily  for  potential  Medicare  Part  B 
buy-in  eligibility  using  a  screening 
guide  developed  for  this  purpose.  The 
screening  guide  will  collect  information 
from  SSA  beneficiaries  regarding 
income,  resources,  marital  status  and 
living  arrangements  and  also  ask 
questions  about  their  awareness  of 
Medictire  Part  B  buy-in  programs.  SSA 
will  gather  this  information  to  identify 
and  overcome  obstacles  to  Medicare 
Part  B  buy-in  enrollments  and  to  screen 
for  potential  eligibility  for  Medicare  Part 
B  benefits.  The  screening  guide  will  be 
in  use  from  March  1, 1999  through 
December  31, 1999. 

Number  of  Respondents:  130,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  43,334 
hours. 

Written  comments  and 
recommendations  regarding  the 
emergency  clearance  should  be  directed 
to  the  OMB  Desk  Officer  and  SSA 
Reports  Clearance  Officer  at  the 
following  addresses: 

(OMB) 

Attn:  Lori  Schack,  New  Executive  Office 

Building.  Room  10230.  725  17th  St.. 

NW,  Washington,  DC  20503 
(SSA) 
Social  Security  Administration, 

DCFAM,  Attn:  Frederick  W. 

Brickenkamp.  6401  Security  Blvd..  1- 

A-21  Operations  Bldg..  Baltimore, 

MD  21235 

You  can  obtain  a  copy  of  the 
collection  instruments  and/or  the  OMB 
clearance  packages  by  calling  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4145  or  by  writing  to  him  at  the  address 
listed  above. 

Dated:  January  27, 1999. 
Frederick  W.  Brickenkamp, 
Reports  Clearance  Officer,  Social  Security 
Administration. 
[FR  Doc.  99-2413  Filed  2-1-99;  8:45  am) 
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DEPARTMENT  OF  STATE 

[Public  Notice  No.  2964] 

Shipping  Coordinating  Committee 
Intemationai  Maritime  Organization 
(IMO)  Legal  Committee;  Notice  of 
Meeting 

The  U.S.  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  1:00  p.m.,  on  Friday, 
February  12,  1999,  in  Room  2415  at  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  S.W.,  Washington,  D.C.  The 
purpose  of  this  meeting  is  to  prepare  for 
a  Diplomatic  Conference  on  the 
Intemationai  Maritime  Organization's 
Draft  Convention  on  Arrest  of  Ships, 
which  will  be  held  March  01-12, 1999, 
in  Geneva.  This  meeting  will  be  a 
further  opportunity  for  interested 
members  of  the  public  to  express  their 
views  on  the  Draft  Convention. 

Members  of  the  public  are  invited  to 
attend  the  SHC  meeting,  up  to  the 
seating  capacity  of  the  room. 

For  turtner  information,  or  to  submit 
views  in  advance  of  the  meeting,  please 
contact  Captain  Malcolm  J.  Williams,  Jr., 
or  Lieutenant  William  G.  Respires,  U.S. 
Coast  Guard  (G-LMI),  2100  Second 
Street,  SW.  Washington,  D.C.  20593; 
telephone  (202)  267-1527;  fax  (202) 
267-4496. 

Dated:  January  27,  1999. 

Stephen  M.  Miller, 

Executive  Secretary,  Shipping  Coordinating 
Committee. 

(FR  Doc.  99-2464  Filed  1-28-99;  4:44  pm] 

BILUNO  COOE  471(M>7-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Air  Traffic  Procedures  Advisory 
Committee 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  a  meeting  of 
the  Federal  Aviation  Administration  Air 
Traffic  Procedures  Advisory  Committee 
(ATPAC)  will  be  held  to  review  present 
air  traffic  control  procedures  and 
practices  for  standardization, 
clarification,  and  upgrading  of 
terminology  and  procedures. 
DATES:  The  meeting  will  be  held  from 
April  19-22, 1999,  firom  9  a.m.  to  5  p.m. 
each  day. 

ADDRESSES:  The  meeting  will  be  held  in 
the  MacCraken  room.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Washington.  DC. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Eric  Harrell,  Executive  Director, 
ATPAC,  En  Route/Terminal  Operations 
and  Procedures  Division,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  telephone  (202) 
267-3725. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  2).  notice  is  hereby 
given  of  a  meeting  of  the  ATPAC  to  be 
held  April  19  through  April  22,  1999,  in 
the  MacCracken  Room,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW,  Washington,  DC. 

The  agenda  for  this  meeting  will 
cover:  a  continuation  of  the  Committee's 
review  of  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1.  Approval  of  Minutes. 

2.  Submission  and  Discussion  of 
Areas  of  Concern. 

3.  Discussion  of  Potential  Safety 
Items. 

4.  Report  from  Executive  Director. 

5.  Items  of  Interest. 

6.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
should  notify  the  person  listed  above 
not  later  than  April  16,  1999.  The  next 
quarterly  meeting  of  the  FAA  ATPAC  is 
planned  to  be  held  from  July  26-29, 
1999,  in  Osh  Kosh,  Wisconsin. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time  at  the  address 
given  above. 
Eric  Harrell, 

Executive  Director.  Air  Traffic  Procedures 
Advisory  Committee. 
(FR  Doc.  99-2420  Filed  2-1-99:  8:45  am] 

BILLING  CODE  4»10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviaton  Rulemaking  Advisory 
Committee  Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA's  Aviation 


Rulemaking  Advisory  Committee  to 
discuss  rotorcraft  issues. 
DATES:  The  meeting  will  be  held  on 
February  24,  1999,  11  a.m.  CST. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Wyndham  Anatole,  Miro  Room, 
2201  Stemmons  Freeway,  Dallas  TX 
75207,  telephone  214-748-1200. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Anderson,  Office  of  Rulemaking. 
ARM-200.  800  Independence  Avenue, 
SW,  Washington,  DC  20591,  telephone 
(202)  267-9681. 

SUPPLEMENTARY  INFORMATION:  The 
referenced  meeting  is  announced 
pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  U). 
The  agenda  will  include: 
Status  reports  for  the  following. 

a.  Rotorcraft  External  Load 
Combination  Safety  Requirements. 

b.  Normal  Category  Gross  Weight  and 
Passenger  Issues. 

c.  Critical  Parts. 

d.  Performance  and  Handling 
Qualities  Working  Group. 

Attendance  is  open  to  the  public  but 
will  be  limited  to  the  space  available. 
TTie  public  must  make  arrangements  to 
present  oral  statements  at  the  meeting. 
Written  statements  may  be  presented  to 
the  committee  at  any  time  by  providing 
16  copies  to  the  Assistant  Chair  or  by 
providing  the  copies  to  him  at  the 
meeting.  In  addition,  sign  and  oral 
interpretation,  as  well  as  a  listening 
device,  can  be  made  available  at  the 
meeting  if  requested  10  calendar  days 
before  the  meeting.  Arrangements  may 
be  made  by  contacting  the  person  listed 
under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Fort  Worth,  Texas,  on  January  26, 
1999. 

Mark  R.  Schilling, 

Assistant  Executive  Director  for  Rotorcraft 
Issues,  Aviation  Rulemaking  Advisory 
Committee. 

[FR  Doc.  99-2418  Filed  2-1-99;  8:45  am] 
BILUNO  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Public  Hearing  To  Receive  Public 
Comments  Concerning  the 
Implementation  of  the  Noise 
Abatement  Measures  in  the  Part  150 
Noise  Compatibility  Plan  Update  and 
Aviation  Related  Industrial 
Development  for  Toledo  Express 
Airport 

agency:  Federal  Aviation 
Adninistration  (FAA),  DOT. 
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of  public  hearing. 


The| Federal  Aviation 

(FAA)  is  issuing  this 
the  public  that  a  Public 
held  concerning  the 
impact  of  implementing 
Abatement  Measures 
Part  150  Noise 
Plan  Update  and  aviation 
ndustfial  development  for 

Airport.  The  Part  150  is 
undfer  review.  This  hearing  is 
pu:  ■suant  to  the  requirements 
Environmental  Policy 
L.  91-190)  and  other 
dable. 


(Pub. 


DATES:  March  10, 1999,  5:00  p.m.-8:00 
p.m. 

ADDRESSES:  Angola  Gardens,  7001 
Angola  Road,  Holland  OH. 

POINT  OF  CONTVVCT:  Mr.  Wally  Welter. 
Environmental  Specialist,  FAA  Great 
Lakes  Region  j  Air  Traffic  Division, 
AGL-520.V,  2300  East  Devon  Avenue. 
Des  Plaines,  IL  60018. 

supplementaiIy  information:  a  Draft 
Environmental  Impact  Statement  (DEIS) 
has  been  prepared  and  will  be  available 
for  public  rev  ew  and  comment.  This 
document  wi  1  be  available  30  days 
prior  to  the  h(!aring  at  the  following 
locations. 

(1)  Federal  Aviation  Administration, 
Air  Traffic  Di  i^ision  Office,  2300  East 
Devon  Avenue.  Des  Plaines.  IL  60018, 


(2)  Toledo 
Authority,  Tc^ledo 
11013  Airpoi 
43558, 


(3)  Toledo 
Authority, 
OH  43604, 


(4)  Toledo- 
Library,  1032 
Holland,  OH 


(5)  Swantop 
Chestnut 


ucas  County  Port 

Express  Airport, 
Highway,  Swanton,  OH 


^ucas  County  Port 
Oi  e  Maritime  Plaza,  Toledo, 


^ucas  County  Public 
South  McCord  Road, 
(43528, 


Public  Library,  305 
Street,  Swanton,  OH  43558. 


Issued  in  Des  Plaines,  Illinois  on  January 
22,  1999. 

David  B.  Johnson, 

Acting  Manager.  Air  Traffic  Division. 
IFR  Doc.  99-2419  Filed  2-1-99;  8:45  am] 

BILLING  CODE  4910-13-M 


The  purpo!  ;e  of  the  hearing  is  to 
consider  the  social,  economic,  and 
environment  il  effects  of  the  proposed 
actions.  The  jublic  will  be  afforded  the 
opportunity  \  o  present,  for  the  official 
record,  oral  and/or  written  testimony 
pertinent  to  tne  intent  of  the  hearing. 
Additional  w  ritten  comments  should  be 
submitted  nc  later  than  March  12, 1999. 
Written  statements  should  be  submitted 
to  Mr.  Wally  Welter,  Environmental 
Specialist,  F,  ^A  Great  Lakes  Region, 
AGL-520V,  Air  Traffic  Division,  2300 
East  Devon  ii venue,  Des  Plaines.  IL 
60018. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  ttie  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Easterwood  Airport,  College  Station, 
TX 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Easterwood 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  March  4.  1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Guttery. 
Federal  Aviation  Administration. 
Southwest  Region,  Airports  Division. 
Planning  and  Programming  Branch. 
ASW-610D.  Fort  Worth.  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Harry 
Raisor,  Director  of  Aviation,  at  the 
following  address:  Mr.  Harry  Raisor, 
Director  of  Aviation,  Texas  A&M 
University,  1  McKenzie  Terminal  Blvd, 
Suite  112.  College  Station.  Texas  77845- 
1583. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  Section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ben  Guttery.  Federal  Aviation 
Administration.  Southwest  Region, 
Airports  Division,  Planning  and 
Programming  Branch,  ASW-610D,  Forth 
Worth,  Texas  76193-0610,  (817)  222- 
5614. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 


SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Easterwood  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  January  19, 1999,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  Section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  May  15.  1999. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  June 
1.  2000. 


Proposed  charge  expiration  date:  May 
1.2004. 

Total  estimated  PFC  revenue: 
$951,400.00. 

PFC  application  number:  99-03-C- 
00-CLL. 
Brief  description  of  proposed  projects: 

Projects  To  Impose  and  Use  PFC'S 

Airfield  Safety  Improvement. 
Terminal  Roof  Replacement.  Perimfeter 
Road  (Phase  1).  and  PFC  Administ^tive 
Costs.  ' 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFC's: 

None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration. 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610D.  2601  Meacham  Blvd..  Fort 
Worth,  Texas  76137^298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Easterwood 
Airport. 

Issued  in  Forth  Worth,  Texas  on  January 
19, 1999. 

Edward  N.  Agnew, 
Acting  Manager,  Airports  Division. 
(FR  Doc.  99-2417  Filed  2-1-99;  8:45  am] 
BILUNG  COOE  49ia-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  RSPA-98-4957;  Notice  2] 

Request  for  Comments  and  0MB 
Approval 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995, 
RSPA  is  publishing  this  notice  in  the 
Federal  Register  to  announce  the 
Research  and  Special  Programs 
Administration's  (RSPA)  intention  to 
request  renewal  of  an  information 
collection  in  support  of  the  Office  of 
Pipeline  Safety  (OPS)  for  Excess  Flow 
Valves  (EFV)  Customer  Notification. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  April  5, 1999  to 
ensure  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Fell,  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20950,  telephone 
(202)  366-1640  or  e-mail 
marvin.fell@rspa.dot.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Excess  Flow  Valves,  Customer 
Notification. 

OMB  Number:  213 7-0593. 
Abstract:  49  U.S.C.  60110  directed 
DOT  to  prescribe  regulations  requiring 
operators  to  notify  customers  in  writing 
about  EFV  availability,  the  safety 
benefits  derived  from  installation,  and 
the  costs  associated  with  installation. 
The  regulations  provide  that,  except 
where  installation  is  already  required, 
the  operator  will  install  an  EFV  that 
meet  prescribed  performance  criteria  at 
the  customer's  request,  if  the  customer 
pays  for  the  installation. 

Estimate  of  Burden:  The  average 
burden  hours  per  response  is. 

Respondents:  Gas  Distribution 
Pipeline  Operators. 

Estimated  Number  of  Respondents: 
1,590. 

Estimated  Total  Annual  Burden  on 
Respondents:  82,500  hours. 
ADDRESSES:  Copies  of  this  information 
collection  can  be  reviewed  at  the 
Dockets  Facility,  Plaza  401,  U.S. 
Department  of  Transportation,  400 
Seventh  St.,  SW.,  Washington,  DC, 
10:00  A.M.  to  4:00  P.M.  Monday 
through  Friday  excluding  Federal 
holidays. 

Comments  are  invited  on:  (a)  the  need 
for  the  proposed  collection  of 
information  for  the  proper  performance 
of  the  functions  of  the  agency,  including 


Federal  Register/ Vol.  64,  No.  21 /Tuesday.  February  2,  1999 / Notices 


5091 


whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  vaUdity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quahty,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques. 

Send  comments  to  Dockets  Facility, 
Plaza  401,  U.S.  Department  of 
Transportation,  400  Seventh  St.,  SW., 
Washington,  DC  20590-0001  or  by  e- 
mail  to  ops.comments@rspa.dot.gov.  All 
comments  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
be  a  matter  of  public  record. 

Issued  in  Washington,  DC,  on  January  27, 
1999. 

Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
(PR  Doc.  99-2414  Filed  2-1-99;  8:45  ami 
BILLINC  CODE  4910-60-l> 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration  (RSPA),  DOT 

[Docket  No.  RSPA-98-4034;  Notice  17] 

Pipeline  Safety:  Natural  Gas  Pipeline 
Company  of  America  Approved  for 
Pipeline  Risk  Management 
Demonstration  Program 

agency:  Office  of  Pipeline  Safety,  DOT. 
ACTION:  Notice;  Correction. 

summary:  RSPA  published  a  document 
in  the  Federal  Register  of  January  7, 
1999,  regarding  approval  of  Natural  Gas 
Pipe  Line  Company  of  America  for  the 
Pipeline  Risk  Management 
Demonstration  Program.  The  document 
contained  errors  in  reference  to  the 
Notice  Number  and  the  title  of  the 
project  evaluation  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Callsen,  OPS,  (202)  355^572. 

Correction 

In  the  Federal  Register  issue  of 
January  7, 1999,  in  FR  Doc.  99-291,  the 
corrections  are  as  follows: 

On  page  1067,  in  the  fourth  line  of  the 
title,  correct  the  Notice  number  to  read: 
Notice  17. 

On  page  1068,  second  paragraph, 
correct  item  (4)  to  read: 

"OPS  Project  Review  Team 
Evaluation  of  Natural  Gas  Pipeline 
Company  Demonstration  Project". 


Issued  in  Washington.  IX:,  on  January  25, 
1999. 

Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
(PR  Doc.  99-2416  Filed  2-1-99;  8:45  am] 

BILLING  CODE  4giO-a(M> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0496] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 


SUMMARY:  In  comphance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.).  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  March  3,  1999. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0496." 
SUPPLEMENTARY  INFORMATION: 

Title:  Claim  for  Veterans  Mortgage 
Life  Insurance,  VA  Form  29-0549. 
OMB  Control  Number:  2900-0496. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  by  the 
mortgage  holder  to  claim  the  proceeds 
of  Veterans  Mortgage  Life  Insurance  and 
to  provide  the  information  needed  to 
authorize  payment  of  the  insurance.  The 
information  requested  is  required  by 
law.  Title  38,  U.S.C,  Section  2106,  and 
is  used  by  VA  to  process  the  mortgage 
holder's  claim. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
October  22, 1998  at  pages  56702-56703. 

Affested  Public:  Individuals  or 
Households. 
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Estimated  JAnnual  Burden:  250  hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  '•dumber  of  Respondents: 
250. 

Send  comr  lents  and 
recommendapons  concerning  any 
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aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Alhson  Eydt, 
OMB  Human  Resources  and  Housing 
Branch.  New  Executive  Office  Building, 
Room  10235,  Washington,  EX:  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0496"  in  any 
correspondence. 


Dated:  December  31, 1998. 

By  direction  of  the  Secretary. 
Genie  McCully, 

Program  Analyst,  Information  Management 
Service. 
(FR  Doc.  99-2385  Filed  2-1-99;  8:45  am] 

BILLMG  CODE  832(MI1-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  660 

[Doclcet  No.  981231333-8333-01;  I.D. 
121498A] 

RIN0648-AM12 

Magnuson  Act  Provisions;  Foreign 
Fishing;  Fisheries  off  West  Coast 
States  and  the  Western  Pacific;  Pacific 
Coast  Groundflsh  Fishery;  Annual 
Specifications  and  Management 
Measures 

Correction 

In  rule  document  98-34851, 
beginning  on  page  1316,  in  the  issue  of 
Friday,  January  8, 1999,  make  the 
following  corrections: 

1.  On  page  1336,  in  the  table  5,  in  the 
"Cumulative  trip  limit"  column,  imder 
the  fifth  entry  add  "8.618  kg". 

2.  On  page  1336,  in  the  third  table,  the 
heading  "Table  6-TDS  Complext" 
should  read  "Table  6--DTS  Complex". 

3.  On  page  1337,  in  table  6,  the 
heading  "TDS  Complex-Continued" 
should  read  "DTS  Complext- 
Continued". 

[FR  Doc.  C8-34851  Filed  2-1-99;  8:45  am] 
BILUNO  CODE  1S05-01-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  98-ANE-01-AD;  Amendment  39- 
10947;  AD  98-2&-07] 

RIN  2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
Limited,  Bristol  Engines  Division,  Viper 
Models  Mk.521  and  Mk.522  Turi^ojet 
Engines 

Correction 

In  rule  document  98-33243  beginning 
on  page  7001  in  the  issue  of  Friday, 
December  18, 1998,  make  the  following 
correction: 

§39.13    [Corrected] 

On  page  70002,  in  the  first  column,  in 
the  last  line,  "1998"  should  read 
"1999". 
[FR  Doc.  C8-33243  Filed  2-1-99;  8:45  am] 

BILUNO  CODE  150S-01-O 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ANM-19] 

Proposed  Establishment  of  Class  D 
Airspace  and  Modification  of  Class  E 
Airspace;  Bozeman,  MT 

Correction 

In  proposed  rule  docimient  99-385 
beginning  on  page  1142  in  the  issue  of 
January  8, 1999,  make  the  following 
correction: 


§71.1    [Corrected] 

On  page  1143,  in  the  first  column,  in 
the  airspace  designations  for  ANM    MT 
D    Bozeman,  MT[New],  in  the  fifth 
line,  "44-mile"  should  read  "4.4-mile". 
|FR  Doc.  C9-385  Filed  2-1-99;  8:45  am] 
BILUNO  CODE  1SOS-01-D 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  98-AGL-70] 

Proposed  Modification  of  Class  E 
Airspace;  Tiffin,  OH 

Correction 

In  proposed  rule  document  99-501 
beginning  on  page  1559  in  the  issue  of 
Monday.  January  11, 1999,  make  the 
following  correction: 

§71.1    [Corrected] 

On  page  1560,  in  the  first  column,  in 
the  airspace  designations  for  AGL    OH 
E5    Tiffin,  OH  [Revised],  in  the  second 
fine,  "(Lat.  40''05'35"N.,  long. 
83«'12'46"W)"  should  read  "(Ut. 
41''05'38"N.,  long.  83''12'46"W)". 
(FR  Doc.  C9-501  Filed  2-1-99;  8:45  am] 
BtLUNO  CODE  1S06-01-0 
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Department  of 
Transportation 

Office  of  the  Secretary 

49  CFR  Parts  23  and  26 
Participation  by  Disadvantaged  Business 
Enterprises  in  Department  of 
Transportation  Programs;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Parts  23  and  26 
[Docket  OST-97-2550;  Notice  97-6] 
RIN  210&-ABsi2 

Participatior^  by  Disadvantaged 
Business  Enterprises  in  Department  of 
Transportation  Programs 

agency:  Office  of  the  Secretary,  DOT. 
action:  Finaj  rule. 

SUMMARY:  This  final  rule  revises  the 
Department  ci  Transportation's 
regulations  f(  tr  its  disadvantaged 
business  enterprise  (DBE)  program.  The 
DBE  programi  is  intended  to  remedy  past 
and  current  discrimination  against 
disadvantaged  business  enterprises, 
ensure  a  "level  playing  field"  and  foster 
equal  opportunity  in  DOT-assisted 
contracts,  improve  the  flexibihty  and 
efficiency  of  the  DBE  program,  and 
reduce  burdens  on  small  businesses. 
This  final  rule  replaces  the  former  DBE 
regulation,  which  now  contains  only  the 
rules  for  the  Separate  DBE  program  for 
airport  concessions,  with  a  new 
regulation.  Tpe  new  regulation  reflects 
President  Clititon's  policy  to  mend,  not 
end,  affirmative  action  programs.  It 
modifies  the  Department's  DBE  program 
in  light  of  developments  in  case  law 
requiring  "narrow  tailoring"  of  such 
programs  an4  last  year's  Congressional 
debate  concefning  the  continuation  of 
the  DBE  prog^tun.  It  responds  to 
comments  on  the  Department's 
December  1902  notice  of  proposed 
rulemaking  (NPRM)  and  its  May  1997 
supplemental  notice  of  proposed 
rulemaking  (SNPRM). 

DATES:  This  rfile  is  effective  March  4. 
1999.  Comments  on  Paperwork 
Reduction  Act  matters  should  be 
received  by  April  5,  1999;  however,  late- 
filed  commeits  will  be  considered  to 
the  extent  practicable. 

ADDRESSES:  Persons  wishing  to 
comment  on  paperwork  Reduction  Act 
matters  (see  (^iscussion  at  end  of 
preamble)  should  send  comments  to 
Docket  Clerk,  Docket  No.  OST-97-2550, 
Department  (^f  Transportation,  400  7th 
Street.  SW.,  Room  4107.  Washington, 
DC  20590.  Wb  emphasize  that  the 
docket  is  ope  n  only  with  respect  to 
Paperwork  Reduction  Act  matters,  and 
the  Department  is  not  accepting 
comments  or  other  aspects  of  the 
regulation.  V\  e  request  that,  in  order  to 
minimize  bufdens  on  the  docket  clerk's 
staff,  commehters  send  three  copies  of 
their  commei  its  to  the  docket. 
Commenters  wishing  to  have  their 


submissions  acknowledged  should 
include  a  stamped,  self-addressed 
postcard  with  their  comments.  The 
docket  clerk  will  date  stamp  the 
postcard  and  return  it  to  the  commenter. 
Comments  will  be  available  for 
inspection  at  the  above  address  from  10 
a.m.  to  5:00  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Ashby,  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  Department  of 
Transportation,  400  7th  Street,  SW., 
Room  10424,  Washington,  DC  20590, 
phone  numbers  (202)  366-9306  (voice), 
(202)  366-9313  (fax),  (202)  755-7687 
(TDD),  bob.ashby@ost.dot.gov  (email); 
or  David }.  Goldberg,  Office  of 
Environmental,  Civil  Rights  and  General 
Law,  Department  of  Transportation,  400 
7th  Street,  SW.,  Room  5432, 
Washington,  DC  20590,  phone  number 
(202)  366-8023  (voice),  (202)  366-8536 
(fax). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  the  important 
responsibility  of  ensuring  that  firms 
competing  for  DOT-assisted  contracts 
are  not  disadvantaged  by  unlawful 
discrimination.  For  eighteen  years,  the 
Department's  most  important  tool  for 
meeting  this  responsibility  has  been  its 
Disadvantaged  Business  Enterprise 
(DBE)  program.  This  program  began  in 
1980.  Originally,  the  program  was  a 
minority/women's  business  enterprise 
program  established  by  regulation  imder 
the  authority  of  Title  VI  of  the  Civil 
Rights  Act  of  1964  and  other 
nondiscrimination  statutes  that  apply  to 
DOT  financial  assistance  programs.  See 
49  CFR  part  23. 

In  1983,  Congress  enacted,  and 
President  Reagan  signed,  the  first 
statutory  DBE  provision.  This  statute 
applied  primarily  to  small  firms  owned 
and  controlled  by  minorities  in  the 
Department's  highway  and  transit 
programs.  Firms  owned  and  controlled 
by  women,  and  the  Department's  airport 
program,  remained  under  the  original 
1980  regulatory  provisions.  In  1987, 
Congress  enacted,  and  President  Reagan 
signed,  statutes  expanding  the  program 
to  airports  and  to  women-owned  firms. 
In  1991  (for  highway  and  transit 
programs)  and  1992  (for  airport 
programs).  Congress  enacted,  and 
President  Bush  signed,  statutes 
reauthorizing  the  expanded  DBE 
program. 

After  each  statutory  amendment,  and 
at  other  times  to  resolve  program  issues, 
the  Department  amended  part  23.  The 
result  has  been  that  part  23  has  become 


a  patchwork  quilt  of  a  regulation.  In 
addition,  years  of  interpretation  by 
various  grantees  and  different  DOT 
offices  has  created  confusion  and 
inconsistency  in  program 
administration.  These  problems, 
particularly  in  the  area  of  certification, 
were  criticized  in  General  Accounting 
Office  reports.  The  Department's  desire 
to  improve  program  administration  and 
make  the  rule  a  more  unified  whole  led 
to  our  publication  of  a  December  1992 
notice  of  proposed  rulemaking  (NPRM). 

The  Department  received  about  600 
comments  on  this  NPRM.  The 
Department  carefully  reviewed  these 
comments  and,  by  early  1995,  had 
prepared  a  draft  final  rule  responding  to 
them.  However,  in  light  of  the  Supreme 
Court's  June  1995  decision  in  Adarand 
V.  Pena  and  the  Administration's  review 
of  affirmative  action  programs,  the 
Department  conducted  further  review  of 
the  DBE  program.  As  a  result,  rather 
than  issuing  a  final  rule,  we  issued  a 
supplemental  notice  of  proposed 
rulemaking  (SNPRM)  in  May  1997.  This 
SNPRM  incorporated  responses  to  the 
comments  on  the  1992  NPRM  and 
proposed  further  changes  in  the 
program,  primarily  in  response  to  the 
"narrow  tailoring"  requirements  of 
Adarand.  We  received  about  300 
comments  on  the  SNPRM.  The 
Department  has  carefully  considered 
these  comments,  and  the  final  rule 
responds  to  them.  The  final  rule  also 
specifically  complies  with  the 
requirements  that  the  courts  have 
established  for  a  narrowly  tailored 
affirmative  action  program. 

At  the  same  time  that  the  Department 
was  working  on  this  final  rule.  Congress 
once  again  considered  reauthorization 
of  the  DBE  program.  In  both  the  House 
and  the  Senate,  opponents  of  affirmative 
action  sponsored  amendments  that 
would  have  effectively  ended  the 
program.  In  both  cases,  bipartisan 
majorities  defeated  the  amendments. 
The  final  highway/transit  authorization 
legislation,  known  as  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21),  retains  the  DBE  program.  In  shaping 
this  final  rule,  the  Department  has 
listened  carefully  to  what  both 
supporters  and  opponents  of  the 
program  have  said  in  Congressional 
debates. 

Key  Points  of  the  Final  Rule 

This  discussion  reviews  and  responds 
to  the  SNPRM  comments  and  the 
Congressional  debates  on  certain  key 
issues.  Congressional  debate  references 
are  to  the  Congressional  Record  for 
March  5  and  6, 1998,  for  the  Senate 
debate  and  April  1, 1998,  for  the  House 
debate,  unless  otherwise  noted. 
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1.  Quotas  and  Set-Asides 

SNPRM  Comments:  Most  comments 
on  this  issue  came  from  non-DBE 
contractors,  who  argued  that  the 
program  was  a  de  facto  quota  program. 
Many  of  these  contractors  said  that 
recipients  insisted  that  they  meet 
numerical  goals  regardless  of  other 
considerations,  and  that  the  recipients 
did  not  take  showings  of  good  faith 
efforts  seriously.  Some  non-DBE 
contractor  organizations  argued,  in 
addition,  that  the  program  was  a  quota 
program  because  it  was  based  on  a 
statute  that  had  a  10  percent  target  for 
the  use  of  businesses  defined  by  a  racial 
classification. 

Congressional  Debate:  Opponents  of 
the  DEE  program  generally  asserted  that 
it  created  quotas  or  set-asides.  Senator 
McConnell  described  the  entire 
program,  particularly  the  provision  that 
"not  less  than  10  percent"  of  authorized 
funds  go  to  DBEs,  as 

*  *  •  a  $17.3  billion  quota.  In  other 
words,  if  the  government  decides  that  you  are 
the  preferred  race  and  gender,  then  you  are 
able  to  compete  for  $17.3  billion  of  taxjjayer- 
funded  highway  contracts.  But,  if  you  are  the 
wrong  race  and  gender,  then — too  bad — you 
can't  compete  for  that  $17  billion  pot. 
(S1936). 

The  "not  less  than  10  percent"  language 
also  led  opponents,  such  as  Senator 
Ashcroft,  to  label  the  program  a  "set- 
aside,"  (S1405),  a  term  also  employed  in 
testimony  provided  by  a  law  professor 
from  California  who  said  that  the  statute 
"imposes  a  set-aside  that's  required 
regardless  of  the  availability  of  race- 
neutral  solutions."  (S1407).  Senator 
Gorton  said  that  the  DBE  statute 
provides  that  "those  not  defined  as 
disadvantaged  in  our  society  are 
absolutely  barred  and  prohibited  from 
getting  certain  governmental  contracts." 
(S1415). 

On  the  other  hand,  supporters  of  the 
program  were  adamant  that  it  was  not 
a  quota  program.  Senator  Baucus  argued 
that  the  program,  as  implemented  by 
DOT,  allows  substantial  flexibility  to 
recipients  and  contractors.  Recipients 
could  have  an  overall  goal  other  than  10 
percent  under  current  rules,  he  pointed 
out.  Senator  Kerry  of  Massachusetts 
added  that  what  the  statute  does  is  to 
"set  a  national  goal.  And  it  is 
appropriate  in  this  coimtry  to  set 
national  goals  for  what  we  wrill  do  to  try 
to  break  downa  the  walls  of 
discrimination.*  *  *"  (S1408).  He  also 
alluded  to  the  flexibility  of  the  Secretary 
to  permit  overall  goals  of  less  than  10 
percent.  Senator  Robb  stated: 

I  want  to  stress  at  the  outset  that  this 
program  is  not  a  "quota  program,"  as  some 
have  suggested.  There  is  a  great  difference 


[between]  an  aspirational  goal  and  a  rigid 
numerical  requirement.  Quotas  utilize  rigid 
numerical  requirements  as  a  means  of 
implementing  a  program.  The  DBE  program 
uses  aspirational  goals.  (S1425). 

With  respect  to  individual  contract 
goals.  Senator  Baucus  said,  "once  a  goal 
is  established  for  a  contract,  each 
contractor  must  make  a  good-faith  effort 
to  meet  the  goal — not  mathematically 
required,  not  quota  required,  but  a  good 
faith  effort  to  meet  it."  (S1402).  Senator 
Baucus  pointed  to  provisions  of  the 
SNPRM  concerning  overall  goals,  means 
of  meeting  them,  and  good-faith  efforts 
as  further  narrowly  tailoring  the 
program.  The  SNPRM  confirms,  he  said, 
that  "contract  goals  are  not  binding.  If 
a  contractor  makes  good  faith  efforts  to 
find  qualified  women  or  minority- 
owmed  subcontractors,  but  fails  to  meet 
the  goal,  there  is  no  penalty."  (S1403). 
Senator  Robb  added  that  "Contract  goals 
are  not  operated  as  quotas  because  they 
require  that  the  prime  contractor  make 
'good  faith  efforts*  to  find  DBEs.  If  a 
prime  contractor  cannot  find  qualified 
and  competitive  DBEs,  the  goal  can  be 
waived."  (S1425). 

One  of  the  Senators  who  addressed 
the  quota/set-side  issue  in  the  most 
detail  was  Senator  Domenici.  He 
concluded  that  "I  do  not  agree  that  this 
minority  business  program  we  have  in 
this  ISTEA  bill  before  us  is  a  program 
that  mandates  quotas  and  mandates  set- 
asides."  (S1426].  He  made  this 
statement,  in  part,  on  the  basis  of  March 
5, 1998,  letter  to  him  signed  by 
Secretary  of  Transportation  Rodney 
Slater  and  Attorney  General  Janet  Reno. 
In  relevant  part,  this  letter  (which 
Senator  Domenici  inserted  into  the 
record)  read  as  follows: 

The  10  percent  figure  contained  in  the 
statute  is  not  a  mandatory  set  aside  or  rigid 
quota.  First,  the  statute  explicitly  provides 
that  the  Secretary  of  Transportation  may 
waive  the  goal  for  any  reason  *   *   *  Second, 
in  no  way  is  the  10  percent  figure  impmsed 
on  any  state  or  locality  *  •  *  Moreover,  state 
agencies  are  permitted  to  waive  goals  when 
achievement  on  a  particular  contract  or  even 
for  a  specific  year  is  not  possible.  The  DBE 
program  does  not  set  aside  a  certain 
percentage  of  contracts  or  dollars  for  a 
specific  set  of  contractors.  Nor  does  the  DBE 
program  require  recipients  to  use  set-asides. 
The  DBE  program  is  a  goals  program  which 
encourages  participation  without  imposing 
rigid  requirements  of  any  type.  Neither  the 
Department's  current  nor  proposed 
regulations  permit  the  use  of  quotas.  The 
DBE  program  does  not  use  any  rigid 
numerical  requirements  that  would  mandate 
a  fixed  number  of  dollars  or  contracts  for 
DBEs.  (51427). 

The  debate  in  the  House  proceeded  in 
similar  terms.  Opponents  of  the  DBE 
program,  such  as  Representative 


Roukema  (H2000),  Representative  Cox 
(H2004)  and  Speaker  Gingrich  (H2009) 
said  the  legislation  constituted  a  quota, 
while  proponents,  such  as 
Representatives  Tauscher  (H2001), 
Poshard  (H2003),  Bonior  (H2004)  and 
Menendez  (H2004)  said  the  program  did 
not  involve  quotas  or  set-asides. 

DOT  Response:  The  DOT  DBE 
program  is  not  a  quota  or  set-aside 
program,  and  it  is  not  intended  to 
operate  as  one.  To  make  this  point 
unmistakably  clear,  the  Department  has 
added  explicitly  worded  new  or 
amended  provisions  to  the  rule. 

Section  26.41  makes  clear  that  the  10 
percent  statutory  goal  contained  in 
ISTEA  and  TEA-21  is  an  aspirational 
goal  at  the  national  level.  It  does  not  set 
any  fimds  aside  for  any  person  or  group. 
It  does  not  require  any  recipient  or 
contractor  to  have  10  percent  (or  any 
other  percentage)  DBE  goals  or 
participation.  Unlike  former  part  23,  it 
does  not  require  recipients  to  take  any 
special  administrative  steps  (e.g., 
providing  a  special  justification  to  DOT) 
if  their  annual  overall  goal  is  less  than 
10  percent.  Recipients  must  set  goals 
consistent  with  their  own  circumstances 
(see  §  26.45).  There  is  no  direct  link 
between  the  national  10  percent 
aspirational  goal  and  the  way  a  recipient 
operates  its  program.  The  Department 
will  use  the  10  percent  goal  as  a  means 
of  evaluating  the  overall  performance  of 
the  DBE  program  nationwide.  For 
example,  if  nationwide  DBE 
participation  were  to  drop 
precipitously,  the  Department  would 
reevaluate  its  efforts  to  ensure 
nondiscriminatory  access  to  DOT- 
assisted  contracting  opportunities. 

Section  26.43  states  tlatly  that 
recipients  are  prohibited  from  using 
quotas  under  any  circumstances.  The 
section  also  prohibits  set-asides  except 
in  the  most  extreme  circumstances 
where  no  other  approach  could  be 
expected  to  redress  egregious 
discrimination.  Section  26.45  makes 
clear  that  in  setting  overall  goals, 
recipients  aspire  to  achieving  only  the 
amount  of  DBE  participation  that  would 
be  obtained  in  a  nondiscriminatory 
market.  Recipients  are  not  to  simply 
pick  a  number  representing  a  policy 
objective  or  responding  to  any  particular 
constituency. 

Section  26.53  also  outlines  what 
bidders  must  do  to  be  responsive  and 
responsible  on  DOT-assisted  contracts 
having  contract  goals.  They  must  make 
good  faith  efforts  to  meet  these  goals. 
Bidders  can  meet  this  requirement 
either  by  having  enough  DBE 
participation  to  meet  the  goal  or  by 
documenting  good  faith  efforts,  even  if 
those  efforts  did  not  actually  achieve  the 
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goal.  These  ^neans  of  meeting  contract 
goal  requirements  are  fully  equivalent. 
Recipients  afe  prohibited  from  denying 
a  contract  tO;  a  bidder  simply  because  it 
did  not  obtain  enough  DBE  participation 
to  meet  the  goal.  Recipients  must 
seriously  colisider  bidders' 
dociunentation  of  good  faith  efforts.  To 
make  certain  that  bidders'  showings  are 
taken  seriously,  the  rule  requires 
recipients  to  offer  administrative 
reconsideration  to  bidders  whose  good 
faith  efforts  Rowings  are  initially 
rejected. 

These  provisions  leave  no  room  for 
doubt:  there  is  no  place  for  quotas  in  the 
DOT  DBE  pnogram.  In  the  Department's 
oversight,  w^  will  take  care  to  ensure 
that  recipients  implement  the  program 
consistent  ^Mith  the  intent  of  Congress 
and  these  re^latory  prohibitions. 

2.  Sanctions- for  Recipients  Who  Fail  To 
Meet  Overall  Goals 

SNPRM  Comments:  The  issue  of 
sanctions  for  recipients  who  fail  to  meet 
overall  goals  was  not  a  subject  of 
comments  ob  the  SNPRM.  Since  the 
Department  nas  never  imposed  such 
sanctions,  tliis  absence  of  comment  is 
not  surprising. 

Congressional  Debate:  DBE  program 
opponents  asserted,  in  connection  with 
their  argument  that  the  DBE  program  is 
a  quota  program,  that  the  Department 
could  impos|e  sanctions  for  failure  to 
meet  goals.  '*The  goals  have 
requirement^  and  the  real  threat  of 
sanctions,"  Senator  McConnell  said. 
(S1488).  Cititig  a  provision  of  a  Federal 
Highway  Ac^inistration  (FHWA) 
manual  sayiiig  that  if  "a  state  has 
violated  or  filled  to  comply  with 
Federal  laws  or  *  *  *  regulations," 
FHWA  could  withhold  Federal  funding. 
Senator  McConnell  said, 

In  other  wotds,  there  are  sanctions.  The 
same  threats  appear  in  *  *  *  the  Federal 
transportation  regulations  *  •  •  When  the 
Federal  govertunent  is  wielding  that  kind  of 
weapon  from  pn  high,  it  does  not  have  to 
punish  them.  'A  10  percent  quota  is  still  a 
quota,  even  ifjthe  States  always  comply  and 
no  one  is  fomially  punished.  (Id.) 

Defenders!  of  the  DBE  program 
pointed  out  ihat  the  Department  had 
never  punished  a  recipient  for  failing  to 
meet  an  overall  goal  (e.g..  Rep. 
Tauscher,  H2001;  Senator  Boxer, 
S1433).  Senator  Domenici  asked 
Secretary  Slater  and  Attorney  General 
Reno  whether  there  are  sanctions, 
penalties,  ofl  fines  that  may  be  (or  ever 
have  been)  itnposed  on  a  recipient  who 
does  not  mefet  DBE  program  goals.  He 
entered  the  following  reply  in  the 
record: 

No  state  haf  ever  been  sanctioned  by  DOT 
for  not  meeting  its  goals.  Nothing  in  the 


statute  or  regulations  imposes  sanctions  on 
any  state  recipient  that  has  attempted  in  good 
faith,  but  failed,  to  meet  its  self-imposed 
goals.  (S1427). 

Senator  Lieberman  added  that  if  states 
fail  to  meet  their  own  goals,  "there  is  no 
Federal  sanction  or  enforcement 
mechanism."  (S1493). 

DOT  Response:  The  Department  has 
never  sanctioned  a  recipient  for  failing 
to  meet  an  overall  goal.  We  do  not 
intend  to  do  so.  To  eliminate  any 
confusion,  we  have  added  a  new 
provision  (§  26.47)  that  explicitly  states 
that  a  recipient  caiuiot  be  penalized,  or 
treated  by  the  Department  as  being  in 
noncompliance  with  the  rule,  simply 
because  its  DBE  participation  falls  short 
of  its  overall  goal.  For  example,  if  a 
recipient's  overall  goal  is  12  percent, 
and  its  participation  is  8  percent,  the 
Department  caimot  and  will  not 
penalize  the  recipient  simply  because 
its  actual  DBE  participation  rate  was 
less  than  its  goal. 

Overall  goals  are  not  quotas,  and  the 
Department  does  not  sanction  recipients 
because  their  participation  levels  fall 
short  of  their  overall  goals.  Of  course,  if 
a  recipient  does  not  have  a  DBE 
program,  does  not  set  a  DBE  goal,  does 
not  implement  its  DBE  program  in  good 
faith,  or  discriminates  in  the  way  it 
operates  its  program,  it  can  be  found  in 
noncompliance.  But  its  noncompliance 
would  never  be  having  failed  to  "make 
a  number." 

3.  Economic  Disadvantage 

SNPRM  Comments:  Some 
commenters  favored  eliminating  the 
presumption  of  economic  disadvantage, 
saying  that  applicants  should  have  to 
prove  their  economic  disadvantage. 
Other  commenters  favored  obtaining 
additional  financial  information  from 
applicants  so  that,  even  if  the 
presumption  remained  in  force, 
recipients  would  have  a  better  idea  of 
whether  applicants  really  were 
disadvantaged.  The  question  of  the 
standard  for  determining  disadvantage 
generated  substantial  comment,  with 
some  commenters  favoring,  and  others 
objecting  to,  the  proposed  use  of  a 
personal  net  worth  standard  to  assist 
recipients  in  determining  whether  an 
applicant  was  economically 
disadvantaged.  There  was  also 
disagreement  among  commenters 
concerning  the  level  at  which  such  a 
standard  should  be  set  (e.g.,  $750,000, 
or  something  higher  or  lower).  These 
comments,  and  the  Department's 
response  to  them,  are  further  discussed 
in  the  section-by-section  analysis  for 
§26.67. 

Congressional  Debate:  The  Congress 
debated  the  topic  of  who  is  regarded  as 


economically  disadvantaged  under  the 
statute.  DBE  opponents,  including 
Senators  Ashcroft  (S1405)  and 
McCoimell  (Si  4 18)  and  Representative 
Cox  (H2004),  asserted  that  outrageously 
rich  people  could  be  eligible  to 
participate  as  DBEs,  frequently  using  the 
Sultan  of  Brunei  as  an  example.  The 
basic  thrust  of  their  argument  was  that 
if  the  program  does  not  exclude  wealthy 
members  of  the  designated  groups — 
meaning  those  who  are  not,  in  fact, 
disadvantaged — then  it  is 
"overinclusive"  and  therefore  not 
narrowly  tailored.  Senator  McConnell 
added  that,  because  the  Department's 
SNfPRM  did  not  include  a  specific  dollar 
amount  for  a  cap  on  personal  net  worth, 
it  would  not  be  effective.  (S1486).  On 
the  other  hand,  DBE  program  supporters 
cited  the  SNPRM 's  proposed  net  worth 
cap  as.  an  effective  device  to  stop 
wealthy  people  from  participating  in  the 
program.  These  included  Minority 
Leader  Daschle  (with  a  reference  to  a 
letter  from  the  Associate  Attorney 
General,  S1413),  Senator  Baucus  (S1414, 
S1423],  Senator  Lieberman  (S1493), 
Senator  Boxer  (S1433),  and  Senator 
Moseley-Braun,  who  responded  to  the 
Sultan  of  Brunei  example  by  noting  that 
the  program  was  directed  primarily  at 
U.S.  citizens  (S1420). 

DOT  Response:  The  final  rule 
{§  26.67)  specifically  imposes  a  i}ersonal 
net  worth  cap  of  $750,000.  This  means 
that,  regardless  of  race,  gender  or  the 
size  of  their  business,  any  individual 
whose  personal  net  worth  exceeds 
$750,000  is  not  considered 
economically  disadvantaged  and  is  not 
eligible  for  the  DBE  program.  The 
provision  also  makes  it  much  easier  for 
recipients  to  determine  whether  an 
individual's  net  worth  exceeds  the  cap. 
Applicants  will  have  to  submit  a 
statement  of  personal  net  worth  and 
supporting  documentation  to  the 
recipient  with  their  applications.  If  the 
information  shows  net  worth  above  the 
cap,  the  recipient  would  rebut  the 
presimiption  based  on  the  information 
in  the  application  itself  and  the 
individual  would  not  be  eligible  for  the 
program.  In  such  a  case,  it  would  not  be 
necessary  for  a  third  party  to  challenge 
the  economic  disadvantage  of  an 
applicant  in  order  to  rebut  the 
presumption.  While  there  have  been 
very  few  documented  cases  of  wealthy 
individuals  seeking  to  take  advantage  of 
the  Department's  program,  the  revised 
provisions  of  part  26  virtually  eliminate 
even  the  possibility  of  this  type  of 
abuse. 

4.  Social  Disadvantage 

SNPRM  Comments:  A  few 
commenters  suggested  that  the 
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presumption  of  social  disadvantage,  as 
well  as  that  of  economic  disadvantage, 
be  eliminated,  so  that  applicants  would 
have  to  demonstrate  both  elements  of 
disadvantage.  Any  presumption  of 
disadvantage  tied  to  a  racial 
classification,  in  the  view  of  some  of 
these  commenters,  undermined  the 
constitutionality  of  the  program.  Other 
commenters  noted  that  persons  who  are 
not  members  of  the  presumptively 
disadvantaged  groups  can  be  eligible 
and,  in  some  cases,  suggested  that  the 
criteria  for  evaluating  such  appUcations 
be  clarified. 

Congressional  Debate:  The 
presumption  of  social  disadvantage 
drew  fire  from  DBE  program  opponents 
because  it  was  allegedly  ovehnclusive. 
For  example.  Senator  McConnell 
produced  a  map  illustrating  the  over 
100  coimtries  of  origin  leading  to 
inclusion  in  one  of  the  presumed 
socially  disadvantaged  groups,  pointing 
out  that  people  from  some  countries 
(e.g.,  Pakistan)  are  presimied  to  be 
socially  disadvantaged  while  those  from 
other  countries  (e.g.,  Poland)  are  not. 
(S1418).  Senator  McConnell  said  that 
there  was  no  basis  for  selecting  this 
definition  over  any  other.  (Id.)  Senator 
Hatch  also  listed  the  countries  fi-om 
which  Asian-Pacific  Americans  and 
Subcontinent  Asian- Americans  can 
originate,  suggesting  that  it  was 
inappropriate  to  create  "all  kinds  of 
special  interest  groups  who  are  vying  for 
these  programs."  (S1411). 

DBE  proponents  responded  that 
discrimination  against  minorities  and 
women  in  general,  and  against  specific 
minorities  in  particular  (e.g.,  African 
Americans)  was  very  real  and  formed  a 
basis  for  the  presumption  of  social 
disadvantage  (see  discussion  below 
concerning  the  existence  of 
discrimination).  Senator  Baucus  also 
noted  that  this  presumption  could  be 
overcome.  (S1402). 

Opponents  also  charged  that  the 
presumption  of  social  disadvantage  was 
underinclusive;  that  is,  "you 
underinclude  people  who  have  a  right 
to  be  included  in  the  bid  process." 
(Senator  McCoimell,  Si 399).  The  people 
who  are  not  included  who  have  a  right 
to  be,  in  the  view  of  opponents,  are 
white  males  (e.g..  Senator  Sessions' 
reference  to  testimony  from  Adarand 
Constructors'  owner,  S1400).  Senator 
Kennedy  disagreed  with  this  assertion, 
saying 

Of  course,  this  program  doesn't  just  help 
women  and  minorities.  It  extends  a  helping 
hand  to  firms  owned  by  white  males,  as  well. 
They  can  be  certified  to  [participate]  if  they 
prove  that  they  have  been  disadvantaged.  Just 
ask  Randy  Pech — owner  of  the  Adarand 


Construction  Firm — because  he  is  currently 
seeking  certification.  (S1432). 

Senator  Domenici  was  interested  in  the 
same  question,  and  entered  into  the 
record  the  following  response  from 
Secretary  Slater  and  Attorney  General 
Reno: 

Any  individual  owning  a  business  may 
demonstrate  that  he  is  socially  and 
economically  disadvantaged,  even  if  that 
individual  is  not  a  woman  or  a  minority. 
Both  the  current  and  propK)sed  regulations 
provide  detailed  guidance  to  recipients  to 
assist  them  in  making  individual 
determinations  of  disadvantaged  status.  And, 
in  fact,  businesses  owned  by  white  males 
have  qualified  for  DBE  status.  (S1427). 

DOT  Response:  By  having  passed  the 
DBE  statutory  provision,  after  lengthy 
and  specific  debate.  Congress  has  once 
again  determined  that  members  of  the 
designated  groups  should  be  presumed 
socially  disadvantaged.  All  of  these 
groups  are  specifically  incorporated  by 
reference  in  the  legislation  that  Congress 
debated  and  approved.  This 
presumption  (i.e.,  a  determination  that 
it  is  not  necessary  for  group  members  to 
prove  individually  that  they  have  been 
the  subject  of  discrimination  or 
disadvantage)  is  based  on  the 
understanding  of  Members  of  Congress 
about  the  discrimination  that  members 
of  these  groups  have  faced.  The 
presumption  is  rebuttable  in  the  DOT 
program.  If  a  recipient  or  third  party 
determines  that  there  is  a  reasonable 
basis  for  concluding  that  an  individual 
from  one  of  the  designated  groups  is  not 
socially  disadvantaged,  it  can  pursue  a 
proceeding  under  §  26.87  to  remove  the 
presimiption.  Likewise,  a  white  male,  or 
anyone  else  who  is  not  presumed  to  be 
disadvantaged,  can  make  an  individual 
showing  of  social  and  economic 
disadvantage  and  participate  in  the 
program  on  the  same  basis  as  any  other 
disadvantaged  individual  (s^e  §  26.67). 

5.  The  "Low-Bid  System" 

SNPRM  Comments:  Non-DBE 
contractors  expressed  concern  that  a 
variety  of  provisions  under  the  program 
and  the  SNPRM  adversely  affected  the 
low-bid  system,  including  contract 
goals,  evaluation  credits,  and  good  faith 
efforts  guidance  concerning  prime 
contractors'  handling  of  subcontractor 
prices  and  consideration  of  other 
bidders'  success  in  meeting  goals. 

Congressional  Debate:  Opponents  of 
the  DBE  program  assert  that  the  program 
results  in  white  male  contractors  not 
receiving  contracts  they  would 
otherwise  expect  to  receive.  Senator 
Sessions  cited  the  statement  of  the 
Adarand  company  to  this  effect. 
(S1400).  Senator  Ashcroft  said  that  "if 
two  bids  come  in  from  two 


subcontractors,  one  owned  by  a  white 
male  and  the  other  by  a  racial  minority, 
and  the  bids  are  the  same,  or  even  close, 
the  job  vdll  go  to  the  minority-owned 
company,  not  the  low  bidder."  (S1405). 
Senator  Gorton  inserted  into  the  record 
letters  from  a  Spokane  subcontractor 
asserting  that,  in  a  number  of  cases,  it 
had  lost  subcontracts  to  DBE  firms 
despite  having  a  lower  quote.  (Si  415- 
16).  Representative  Roukema  also  cited 
examples  of  firms  who  made  similar 
assertions.  (H2000). 

In  contrast,  DBE  program  proponents 
argued  that  the  program  was  about 
leveling  the  playing  field  for  DBEs. 
Senator  Moseley-Braim  cited  letters 
from  her  constituents  for  the  point  that 

*  •  "the  DBE  program  is  not  about  taking 
away  contracts  from  qualified  male-owned 
businesses  and  handing  them  over  to 
unqualified  female-owned  firms.  The 
program  is  not  about  denying  contracts  to 
Caucasian  low  bidders  in  favor  of  higher  bids 
that  happ>en  to  have  been  submitted  by 
Hispanics  or  African  Americans,pr  Asians  or 
women.  (S1420). 

Without  such  a  program,  her 
constituents'  letters  said,  they  would 
lose  the  chance  to  compete.  (Id.).  Citing 
testimony  from  a  Judiciary  Committee 
hearing.  Senator  Kennedy  noted  that  it 
was  the  experience  of  some  DBEs  that 
white  male  prime  contractors  had 
accepted  higher  bids  from  other  firms  to 
avoid  working  v«th  DBEs.  (S1430). 

Why  would  a  general  contractor  accept  a 
higher  bid?  It  doesn't  make  sense  unless  you 
remember  that  the  traditional  business 
network  doesn't  include  women  or 
minorities  *   *   *  [A  woman  business  owner 
testified]  that  some  general  contractors  would 
rather  lose  money  than  deal  with  female 
contractors.  (Id.) 

DOT  Response:  For  the  most  part, 
statutory  low-bid  requirements  exist 
only  at  the  prime  contracting  level.  That 
is,  state  and  local  governments,  in 
awarding  prime  contracts,  must  select 
the  low  bidder  in  many  procurements 
(there  may  be  exceptions  in  some  types 
of  purchases).  Nothing  in  this  regulation 
requires,  under  any  circumstances,  a 
recipient  to  accept  a  higher  bid  for  a 
prime  contract  from  a  DBE  when  a  non- 
DBE  has  presented  a  lower  bid.  This 
rule  does  not  interfere  with  recipients' 
implementation  of  state  and  local  low- 
bid  legislation. 

'  The  selection  of  subcontractors  by  a 
prime  contractor  is  typically  not  subject 
to  any  low-bid  requirements  imder  state 
or  local  law.  Prime  contractors  have 
unfettered  discretion  to  select  any 
subcontractor  they  wish.  Price  is  clearly 
a  key  factor,  but  nothing  legally  compels 
a  prime  contractor  to  hire  the 
subcontractor  who  makes  the  lowest 
quote.  Other  factors,  such  as  the  prime 
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contractor's  familiarity  and  experience 
with  a  subcoptractor,  the  quality  of  a 
subcontractqr's  work,  the  word-of- 
mouth  reputation  of  the  subcontractor 
in  the  prime  contracting  community,  or 
the  prime's  domfort  or  discomfort  with 
dealing  with]  a  particular  subcontractor 
can  be  as  or  more  important  than  price 
in  some  situations.  It  is  in  this  context 
that  §  26.53  Quires  that  prime 
contractors  ihake  good  faith  efforts  to 
achieve  DBE  contract  goals.  The  rixle 
does  not  require  that  recipients  ignore 
price  or  quatty,  let  alone  obtain  a 
certain  amoiint  of  DBE  participation 
without  regat'd  to  other  considerations. 
The  good  faith  efforts  requirements  are 
intended  to  f  nsure  that  prime 
contractors  Qannot  simply  refuse  to 
consider  quahfied,  competitive  DBE 
subcontractors.  At  the  same  time,  the 
good  faith  efforts  waiver  of  contract 
goals  serves  as  a  safeguard  to  ensure  that 
prime  contractors  will  not  be  forced  into 
accepting  an'  unreasonable  or  excessive 
quote  from  a  DBE  subcontractor. 

6.  Constitutionality 

SNPRM  Comments:  Non-DBE 
contractors  ind  their  groups  argued  that 
the  SNPRM  proposals,  particularly  with 
respect  to  ovterall  goals  and  the  use  of 
race-consciaiis  measures,  failed  to  meet 
the  Adarana  narrow  tailoring  test.  Many 
of  these  comlmenters  said  that  the 
overall  goals  were  suspect  because  they 
did  not  adequately  consider  the  capacity 
of  DBEs  to  perform  contracts  and 
Adarand  requires  that  race-conscious 
measures  m»y  be  used  only  after  a 
recipient  hai  demonstrated  that  race- 
neutral  meaiis  have  failed.  The  use  of 
presimiptioits  based  on  racial 
classifications  was  viewed  as 
intrinsically  imconstitutional  by  these 
commenters^  many  of  whom  cited  the 
language  of  judge  Kane's  decision  in  the 
Adarand  remand  to  this  effect.  Some 
conmientersi  also  contended  that,  absent 
recipient-specific  findings  of  compelling 
need,  the  program  could  not  be 
constitutional-  They  said  that  existing 
information  alleging  compelling 
interest — suph  as  various  disparity 
studies  or  information  compiled  by  the 
Department  jof  Justice — was  inadequate 
to  meet  the  pompelUng  interest  test. 
DBEs  and  racipients  who  commented 
defended  the  constitutionality  of  the 
program,  often  citing  experience  with 
discrimination  in  the  marketplace  and 
contending  that  the  SNPRM  succeeded 
in  narrowly! tailoring  the  program. 

Co/jgressiJDnai  Deoate:  Proponents  and 
opponents  of  the  DBE  program 
extensively  debated  the 
constitutionality  of  the  DBE  statutory 
provision  and  the  entire  DBE  program. 
Generally,  c  pponents  argued  Uiat  the 


Supreme  Court  and  District  Court 
decisions  in  Adarand  rendered  the 
program  unconstitutional,  while 
proponents  said  that  the  decisions  did 
not  have  that  effect. 

Proponents  and  opponents  of  the  DBE 
program  agreed  that  the  Supreme 
Court's  Adarand  decision  established  a 
two-part  test  for  the  constitutionality  of 
a  program  that  uses  a  racial 
classification.  The  program  must  be 
based  on  a  compelling  governmental 
interest  and  be  narrowly  tailored  to 
further  that  interest  (e.g..  Senator 
McConnell,  Si 396;  Senator  Baucus. 
S1403).  Opponents  reUed  on  the  finding 
of  a  Colorado  district  court  on  remand 
that  the  program  was  not  narrowly 
tailored  and  was  thus  unconstitutional 
(Senator  McConnell,  S  1396;  Senator 
Ashcroft,  S1405).  Proponents  replied 
that  the  remand  decision  represented 
the  views  of  only  one  district  court 
(Senator  Baucus.  S1403),  that  it  failed  to 
properly  apply  the  reasoning  of  the 
Supreme  Court  decision  with  respect  to 
narrow  tailoring  (Senator  Domenici. 
S1425),  and  that  the  Department's 
forthcoming  regulations  would  ensure 
that  the  program  was  narrowly  tailored 
(see  discussion  below). 

A.  CompelUng  hiterest 

(1)  Existence  of  Discrimination. 
Proponents  (and  some  opponents)  of  the 
DBE  provision  said  that  discrimination 
and/or  disadvantage  with  respect  to 
minorities  and/or  women  persists.  In 
the  House,  these  included 
Representative  Roukema  (H2000-01), 
Representative  Norton  (H2003), 
Representative  Poshard  (H2003), 
Representative  Menendez  (H2004), 
Representative  Davis  of  Illinois  (H2005), 
Representative  Boswell  (H2005), 
Representative  Lampson  (H2006), 
Representative  Kennedy  (H2006), 
Representative  Jackson-Lee  (H2006), 
Representative  Edwards  (H2007), 
Representative  Andrews  (H2007), 
Representative  Rodriguez  {H2008), 
Representative  Towns  (H2010), 
Representative  Dixon  (H2010),  and 
Representative  Millender-McDonald 
(H2011).  DBE  opponents  typically 
remained  silent  on  this  point,  neither 
affirming  nor  denying  the  existence  of 
discrimination  against  women  and 
minorities. 

There  was  a  similar  pattern  in  the 
Senate  debates.  Opponents  typically  did 
not  address  the  present  existence  of 
discrimination  or  disadvantage  with 
respect  to  minorities  and  women  or  its 
continuing  effects,  spoke  of  such 
discrimination  as  something  that  existed 
in  the  past  (Senator  Sessions,  S1399; 
Senator  Hatch,  S1411),  or  asserted  that 
race-based  disadvantage  or 


discrimination  no  longer  exists  (Senator 
Ashcroft,  SI 406). 

The  Senators  who  said  that  such 
discrimination  persists  included 
Senator  Baucus  (S1403.  S1413,  S1496). 
Senator  Warner  (S1403),  Senator  Kerry 
(S1408),  Senator  Wellstone  (S1410), 
Senator  Moseley-Braun  (S1419-20), 
Senator  Robb  (S1422);  Senator 
Brownback  (S1423-24),  Senator 
Domenici  {S1425-26),  Senator  Kennedy 
(S1429-30.  S1482),  Senator  Specter 
(S1485).  Senator  McCain  (S1489). 
Senator  Lautenberg  (S1490),  Senator 
Durbin  (S1491),  Senator  Daschle 
{S1492),  Senator  Lieberman  (S1493). 
Senator  Bingaman  (S1494).  Senator 
Murray  (S1495).  and  Senator  Dorgan 
(S1495). 

(2)  Evidence  of  discrimination  or 
disadvantage.  In  conmients  on  the 
passage  of  3ie  TEA-21  conference 
report  in  the  Senate,  Senator  Chafee 
noted  a  Colorado  Department  of 
Transportation  disparity  study  that 
found  a  disproportionately  small 
number  of  women-  and  minority-owned 
contractors  participating  in  that  state's 
highway  construction  industry.  More 
than  99  percent  of  contracts  went  to 
firms  ov^rned  by  white  men. 
(Congressional  Record,  May  22. 1998; 
S5413).  In  the  House  discussion  of  the 
conference  report.  Representative 
Norton  presented  an  extensive  summary 
of  relevant  evidence  of  discrimination 
forming  the  basis  for  a  compelling  need 
for  the  DBE  program.  (H3957). 

Throughout  the  debate,  the  Members 
who  affirmed  the  existence  of 
discrimination  and/or  disadvantage 
asserted  a  number  of  factual  bases  for 
concluding  that  the  DBE  program  was 
necessary.  This  information  is  largely 
drawn  from  the  Senate  debate;  the 
briefer  House  debate  contains  less 
detail. 

Senator  Baucus  cited  disparities 
between  the  earnings  of  women  and 
men  and  between  the  percentage  of 
small  businesses  women  own  and  the 
percentage  of  Federal  procurement 
dollars  they  receive.  He  also  noted  that 
minorities  make  up  20  percent  of  the 
population,  own  9  percent  of 
construction  businesses,  and  get  only  4 
percent  of  construction  receipts. 
(S1403).  Finally,  Senator  Baucus,  via  a 
letter  fi-om  the  Associate  Attorney 
General,  cited  to  niunerous 
Congressional  findings  concerning  the 
effects  of  discrimination  in  the 
construction  industry  and  in  DOT- 
assisted  programs.  (S1413). 

Senator  Kerry  added  that  women  own 
9.2  percent  of  the  nation's  construction 
firms  but  their  companies  earn  only 
about  half  of  what  is  earned  by  male- 
owned  firms.  (S1409).  Senator  Robb 
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commented  that  the  evidence  of  racially 
based  disadvantage  is  "compelling  and 
disturbing."  He  continued,  stating  that, 
"White-owned  construction  firms 
receive  50  times  as  many  loan  dollars  as 
African-American  owmed  firms  that 
have  identical  equity."  (S1422).  Senator 
Kennedy  said  that  the  playing  field  for 
women  and  minorities  and  other 
victims  of  discrimination  was  still  not 
level.  Job  discrimination  against 
minorities  and  the  "glass  ceiling"  for 
women  still  persisted,  he  said,  adding 
that  "Nowhere  is  the  deck  stacked  more 
heavily  against  women  and  minorities 
than  in  the  construction  industry." 
(S1429).  He  cited  a  number  of  instances 
in  which  minority  or  female  contractors 
encountered  overt  discrimination  in 
trying  to  get  work.  (S1429-30). 

Senator  Lautenberg  said  that,  for 
transportation-related  contracts, 
minority-owned  firms  get  only  61  cents 
for  every  dollar  of  work  that  white  male- 
ovirned  businesses  receive.  The 
comparable  figure  for  women-owned 
firms  was  48  cents.  He  also  mentioned 
that  "women-owned  businesses  have  a 
lower  rate  of  loan  delinquency,  yet  still 
have  far  greater  difficulty  in  obtaining 
loans."  (S1490).  He  then  spoke  of  the 
continuing  effects  of  past 
discrimination: 

Jim  Crow  laws  were  wiped  off  the  books 
over  30  years  ago.  However,  their  pernicious 
effects  on  the  construction  industry  remain. 
Transportation  construction  has  historically 
relied  on  the  old  boy  network  which,  until 
the  last  decade,  was  almost  exclusively  a 
white,  old  boy  network.  *   *  •  This  is  an 
industry  that  relies  heavily  on  business 
friendships  and  relationships  established 
decades,  sometimes  generations,  ago — years 
t)efore  minority-owned  firms  were  even 
allowed  to  compete.  (Id.) 

Senator  Durbin  referred  to  recent 
studies  concerning  job  bias  against 
minorities  and  women.  (S1491).  Senator 
Lieberman  referred  generally  to 
previous  Congressional  committee 
findings  and  testimony  concerning  still- 
existing  barriers  to  full  participation  for 
minorities  and  women.  (S1493).  He  also 
cited  the  May  1996  Department  of 
Justice  survey  of  discrimination  and  its 
effects  in  business  and  contracting.  He 
referred  to  a  recent  study  in  Denver 
showing  that  African  Americans  were  3 
times,  and  Hispanics  1.5  times,  more 
likely  than  whites  to  be  rejected  for 
business  loans.  Senator  Daschle 
summed  up  by  saying,  "[t]here  is  clearly 
a  compelling  interest  in  addressing  the 
pervasive  discrimination  that  has 
characterized  the  highway  construction 
industry."  (S1492). 

Throughout  the  portion  of  the  debate 
described  above,  many  of  the  Members 
stressed  that  goal-based  programs  like 


the  DBE  program  were  the  only  effective 
way  to  combat  the  continuing  effects  of 
discrimination. 

Senator  Baucus  cited  the  experience 
of  Michigan,  in  which  DBE  participation 
in  the  state-funded  portion  of  the 
highway  program  fell  to  zero  in  a  nine- 
month  period  after  the  state  terminated 
its  DBE  program,  while  the  Federal  DBE 
program  in  Michigan  was  able  to 
maintain  12.7  percent  participation. 
(S1404).  Senator  Kerry  also  raised  the 
Michigan  example,  and  went  on  to  cite 
similar  sharp  decreases  in  DBE 
participation  when  Louisiana, 
Hillsborough  County,  Florida,  and  San 
Jose,  California,  eliminated  affirmative 
action  programs  covering  state-  and 
locally-funded  programs.  Senator  Kerry 
asked  rhetorically: 

*   *   *  is  that  just  the  economy  of  our 
country  speaking,  an  economy  at  one 
moment  that  is  capable  of  having  12  percent 
and  at  another  moment,  where  they  lose  the 
incentive  to  do  so,  to  drop  down  to  zero,  to 
drop  down  by  99  percent,  to  drop  down  by 
80  percent,  to  have  .4  at  the  State  level  while 
at  the  Federal  level  there  are  12  percent?  You 
could  not  have  a  more  compelling  interest  if 
ycu  tried.  •  *  *  (S1409-10). 

Senator  Moseley-Braun  added  the 
examples  of  Arizona,  Arkansas,  Rhode 
island,  and  Delaware  to  the  jurisdictions 
cited  by  other  members  where  state- 
funded  projects  without  a  DBE  program 
have  significantly  less  DBE  participation 
than  Federally  funded  projects  subject 
to  the  DBE  program.  She  added,  "Where 
there  are  no  DBE  programs,  women-  and 
minority-owned  small  businesses  are 
shut  out  of  highway  construction." 
(S1420-21).  Senator  Kennedy  added 
Nebraska,  Missouri,  Tampa  and 
Philadelphia  to  the  list  of  jurisdictions 
that  experienced  precipitous  drops  in 
DBE  participation  after  goals  programs 
ended.  (S1429-30;  S1482).  He  also  cited 
comments  from  DBE  companies  that 
goal  programs  were  needed  to  surmoimt 
discrimination-related  barriers.  (S1482). 
Senator  Domenici  repeated  many  of  the 
same  points  as  previous  DBE 
proponents  concerning  the  basis  for 
concluding  that  the  program  was 
needed  (S1426),  as  did  Senator 
Kempthome.  (S1494). 

Senator  Robb  emphasized  that  the 
DBE  program  was  essential  to  combating 
discrimination  and  ensuring  economic 
opportunity,  explicitly  linking  the  fall- 
off  in  DBE  participation  to  continuing 
discrimination: 

Where  DBE  programs  at  the  State  level 
have  been  eliminated,  participation  by 
qualified  women  and  qualified  minorities  in 
government  transportation  contracts  has 
plummeted.  There  is  no  way  to  know 
whether  this  discrimination  is  intentional  or 
subconscious,  but  the  effect  is  the  same.  This 


experience  demonstrates  the  sad  but 
inescapable  truth  that,  when  it  comes  to 
providing  economic  opportunities  to  women 
and  minorities,  passivitv  equals  inequality. 
(S1422). 

3.  Nanxiw  tailoring. — DBE  proponents 
cited  the  Department's  proposed  DBE 
rule  as  the  vehicle  that  would  ensure 
that  the  DBE  program  would  be 
narrowly  tailored.  They  cited  features  of 
the  SNPRM  including  a  new  mechanism 
for  calculation  of  overall  goals,  giving 
priority  to  race-neutral  measures  in 
meeting  goals,  a  greater  emphasis  on 
good  faith  efforts,  DBE  diversification, 
added  flexibility  for  recipients,  net 
worth  provisions,  ability  to  challenge 
presumptions  of  social  and  economic 
disadvantage,  and  flexibility  in  goal- 
setting.  In  comments  on  the  Senate 
consideration  of  the  TEA-21  conference 
report.  Senator  Baucus  concluded  by 
saying: 

As  I  explained  in  my  statements  during  the 
debate  on  the  McConnell  amendment  •   •   • 
the  program  is  narrowly  tailored,  both  under 
the  current  and  the  new  regulations,  which 
emphasize  flexible  goals  tied  to  the  capacity 
of  firms  in  the  local  market,  the  use  of  race- 
neutral  measures,  and  the  appropriate  use  of 
waivers  for  good  faith  efforts.  (Congressional 
Record,  May  22, 1998;  S5414). 

Following  Senator  Baucus'  remarks, 
Senator  Chafee,  Chairman  of  the 
committee  of  jurisdiction,  requested  that 
he  be  associated  with  Senator  Baucus' 
remarks  on  constitutionality.  (S5414). 

DBE  opponents  denied  that  regulatory 
change  could  result  in  a  narrowly 
tailored  program.  Senator  Smith  said 
"The  administration's  attempt  to 
comply  with  the  Court's  decision  by 
fiddling  around  with  the  DOT 
regulations  does  not  meet  the 
constitutional  fitmus  test."  (S1398).  The 
most  frequent  argument  against  the 
efficacy  of  regulatory  change  was  that  a 
racial  classification  is  inherently  unable 
to  be  narrowly  tailored.  (Senator 
Sessions,  S1399-1400;  Senator  Ashcroft, 
S1407). 

DOT  Response:  The  1998  debate  over 
DBE  legislation  was  the  most  thorough 
in  which  Congress  has  engaged  since 
the  beginning  of  the  program.  The 
record  of  this  debate  clearly  supports 
the  Department's  view  that  there  is  a 
compelling  governmental  interest  in 
remedying  discrimination  and  its  effects 
in  EKDT-assisted  contracting.  Congress 
clearly  determined  that  real,  pervasive, 
and  injurious  discrimination  exists. 
Congress  backed  up  that  determination 
with  reference  to  a  wide  range  of  factual 
material,  including  private  and  public 
contracting,  DOT-assisted  and  state-and 
locally-funded  programs  and  the 
financing  of  the  contracting  industry.  By 
retaining  the  DBE  statutory  provisions 
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against  this  Actual  background. 
Congress  clearly  found  that  there  was  a 
compelling  gpvemmental  interest  in 
having  the  ptograra. 

The  courts^  including  the  court  in  the 
Adarand  Coiistnictors  Inc.  v.  Pena,  965 
F.Supp.  1558  (D.  Colo.,  1997)  and  the 
court  in  In  ra  Sherbrooke  Sodding,  6- 
96-CV-41  (D.  Minn.  1998),  agree  that 
Congress  haa  the  power  to  legislate  on 
a  naUonwida  basis  to  address 
nationwide  problems.  Congress  has  a 
unique  role  ais  the  national  legislature  to 
look  at  the  whole  of  the  United  States 
for  the  basis  jo  find  a  compelling 
governmental  interest  supporting  the 
use  of  race-b#sed  remedies.  Congress  is 
not  required  to  make  particularized 
findings  of  discrimination  in  individual 
localities  to  which  a  nationwide 
program  may  apply.  Nor  is  Congress 
required  to  find  that  the  Federal 
government  jtself  has  discriminated 
before  applying  a  race-conscious 
remedy.  (Id.  kt  1573). 

Having  reviewed  the  extensive 
evidence  of  discrimination  and  its 
relationship  to  DOT-assisted 
contracting,  jhe  District  Court  in 
Adarand  determined  that  current  and 
previous  DBf  provisions  were  a 
"considered  response  by  Congress  to  the 
effects  of  discrimination  on  the  ability 
of  minorities  to  participate  in  the 
mainstream  af  federal  contracting."  (Id. 
at  1576).  Thd  court  stated  that  "Congress 
has  a  strong  basis  in  evidence  for 
enacting  the  challenged  statutes,  which 
thus  serve  a  icompelling  governmental 
interest."  "  (li.  at  1577).  The  extensive 
Congressional  debate  and  information 
supporting  the  enactment  of  the  1998 
DBE  provisidn  significantly  strengthens 
the  existing  basis  for  declaring  that  this 
program  servjes  a  compelling 
governmental  interest. 

The  basis  for  District  Court's  view  that 
the  program  it  issue  in  Adarand  is 
unconstitutional  is  stated  most  clearly 
in  the  follow  ing  passage: 

Contrary  to  I  he  (Supreme]  Court's 
pronouncemei  it  that  strict  scrutiny  is  not 
'fatal  in  fact,'  1  find  it  difficult  to  envisage  a 
race-based  cla:  isification  that  is  narrowly 
tailored.  By  it!  very  nature,  such  [a]  program 
is  both  underi:  iclusive  and  overinclusive.  (Id. 
at  1580). 

By  underinc  usive,  the  court  said  it 
meant  that  Caucasians  and  members  of 
non-designal  ed  minority  groups  are 
excluded.  Bj  overinclusive,  it  said  it 
meant  that  a  1  the  members  of  the 
designated  g  'oups  are  presumed  to  be 
economical!; '  and/or  socially 
disadvantage  d.  without  Congress  having 
inquired  whi  Jther  a  particular  entity 
seeking  a  rac  ial  preference  has  suffered 
from  the  effects  of  past  discrimination 
(citing  the  Supreme  Coiul's  Croson 


decision,  which  concerned  the  powers 
of  state  and  local  governments  to  use 
race-based  remedies).  (Id.) 

As  Senator  Domenici  pointed  out 
(S1425),  the  key  words  in  the  District 
Court's  opinion  are  "Contrary  to  the 
[Supreme]  Court's  pronouncement. 

*  *  *"  The  District  Court's  emalysis 
departs  markedly  from  the  controlUng 
decision  of  the  Supreme  Court  on  this 
issue  (Adarand  V.  Pena,  515  U.S.  200 
(1995)).  The  Supreme  Court's  language 
with  which  the  District  Court  disagreed 
is  the  following: 

Finally,  we  wish  to  dispel  the  notion  that 
strict  scrutiny  is  "strict  in  theory,  but  fatal  in 
fact."  [citation  omitted]  The  unhappy 
persistence  of  both  the  practice  and  the 
lingering  effects  of  racial  discrimination 
against  minority  groups  in  this  country  is  an 
unfortunate  reality,  and  government  is  not 
disqualified  from  acting  in  response  to  it 

*  *   *  When  race-based  action  is  necessary  to 
further  a  compelling  interest,  such  action  is 
within  constitutional  constraints  if  it  satisfies 
the  "narrow  tailoring"  test  this  Court  has.set 
out  in  previous  cases.  (515  U.S.  at  237). 

The  Supreme  Court  evidently  considers 
the  "not  fatal  in  fact"  language  to  have 
continuing  vitaUty,  having  cited  it  in  a 
subsequent  case  {U.S.  v.  Virginia,  518 
U.S.  515.  note  6  (1996)). 

Under  the  District  Court's  analysis. 
Congress  could  never  use  a  race-based 
classification,  no  matter  how 
compelling  the  need,  because  any  such 
classification  would  intrinsically  fail  to 
be  narrowly  tailored.  This  approach 
effectively  moots  the  determination  of 
whether  there  is  a  compelling 
governmental  interest.  The  Supreme 
Court's  approach,  by  contrast,  permits  a 
racial  classification  to  be  used,  given  the 
existence  of  a  compelling  interest,  if  it 
is  narrowly  tailored. 

What  is  the  test  for  narrow  tailoring? 
As  set  forth  in  United  States  v.  Paradise, 
480  U.S.  149. 171  (1987),  the  test 
includes  several  factors:  "the  necessity 
for  relief  and  the  efficacy  of  alternative 
remedies;  the  flexibility  and  duration  of 
the  relief,  including  the  availability  of 
waiver  provisions;  the  relationship  of 
the  goals  to  the  relevant  labor  market; 
and  the  impact  of  the  relief  on  the  rights 
of  third  parties."  In  Adarand,  the 
Supreme  Court  specifically  invited 
inquiry  into  whether  there  was  any 
consideration  of  the  use  of  race-neutral 
means  to  increase  minority  business 
participation  (related  to  the  efficacy  of 
alternative  remedies)  and  whether  the 
program  was  appropriately  limited  so 
that  it  will  not  last  longer  than  the 
discrimination  it  is  designed  to 
eliminate  (related  to  the  duration  of 
relief).  (515  U.S.  at  238). 

This  final  rule  successfully  addresses 
each  element  of  this  test: 


•  The  necessity  of  relief  .  Throughout 
the  debate  on  the  compelling 
governmental  interest,  the  bipartisan 
majority  of  both  houses  of  Congress 
repeatedly  described  the  necessity  of  the 
DBE  program's  goal-based  approach  to 
remedying  the  effects  of  discrimination 
in  DOT-assisted  contracting.  The  most 
significant  evidence  demonstrating  the 
necessity  of  a  goal-oriented  program  is 
the  evidence  cited  of  the  fall-off  in  DBE 
participation  in  state  contracting  when 
goal-oriented  programs  end,  compared 
to  participation  rates  in  the  Federal  DBE 
program. 

•  Efficacy  of  alternative  remedies. 
This  element  of  the  narrow  tailoring 
standard  is  related  to  the  Supreme 
Court's  inquiry  concerning  race-neutral 
programs.  Under  §  26.51  of  this  rule, 
recipients  are  required  to  meet  the 
maximum  feasible  portion  of  their 
overall  goals  by  using  race-neutral 
measures.  Recipients  are  not  required  to 
have  contract  goals  on  each  contract. 
Instead,  they  are  instructed  to  use 
contract  goals  only  for  any  portion  of 
their  overall  goal  they  cannot  meet 
through  race-neutral  measures.  Contract 
goals  are  intended  as  a  safety  net  to  be 
used  when  race-neutral  means  are  not 
effective  to  ensure  that  a  recipient  can 
achieve  "level  playing  field."  Moreover, 
the  regulations  provide  that  recipients 
must  reduce  the  use  of  contract  goals 
when  other  means  are  sufficient  to  meet 
their  overall  goals.  This  ensures  that 
race-conscious  relief  is  used  only  to  the 
extent  necessary  and  is  replaced  by 
race-neutral  as  quickly  as  possible. 

•  Flexibility  of  relief  .  FlexibiUty  is 
built  into  the  program  in  a  variety  of 
ways.  Recipients  set  their  own  goals, 
based  on  local  market  conditions;  their 
goals  are  not  imposed  by  the  federal 
government  nor  do  recipients  have  to  tie 
them  to  any  uniform  national 
percentage.  (§  26.45).  Recipients  also 
choose  their  own  method  for  goal 
setting  and  can  choose  to  base  the  goal 
on  the  evidence  that  they  believe  best 
reflects  their  market  conditions. 

(§  26.45).  Recipients  have  broad 
discretion  to  choose  whether  or  not  to 
use  a  goal  on  any  given  contract,  and  if 
they  do  choose  to  use  a  contract  goal, 
they  are  free  to  set  it  at  any  level  they 
believe  is  appropriate  for  the  tjrpe  and 
location  of  the  specific  work  involved. 
(§  26.51).  The  rule  also  ensujes 
flexibility  for  contractors  by  requiring 
that  any  contract  goal  be  waived  entirely 
for  a  prime  contractor  that  demonstrates 
that  it  made  good  faith  efforts  but  was 
still  unable  to  meet  the  goal.  (§  26.53). 
The  rule  also  allows  recipients  that 
believe  they  can  achieve  equal 
opportunity  for  DBFs  through  different 
approaches  to  get  waivers  releasing 
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them  from  almost  any  of  the  specific 
requirements  of  the  rule.  (§  26.103). 
Recipients  can  also  get  exemptions  from 
the  rule  if  they  have  unique 
circumstances  that  make  complying 
with  the  rule  impractical.  (§  26.103). 

•  Duration  of  relief.  The  TEA-21  DBE 
program  will  end  in  2004  imless 
reauthorized  by  the  Congress.  In  each 
successive  reauthorization  bill  for  the 
surface  transportation  and  airport 
programs,  Congress  will  have  the 
opportunity  to  examine  the  current  state 
of  transportation  contracting  and 
determine  whether  the  DBE  program 
statutes  are  still  necessary  to  remedy  the 
continuing  effects  of  discrimination.  In 
addition,  the  duration  of  relief  for 
individuals  and  firms  are  limited  by  the 
personal  net  worth  threshold  and 
business  size  caps.  When  an 
individual's  personal  wealth  grows 
beyond  the  threshold,  he  or  she  will 
lose  the  presiunption  of  disadvantage. 
(§  26.67).  Similarly,  when  a  firm's 
receipts  grows  beyond  the  small 
business  size  standards,  it  loses  its 
eligibiUty  to  participate  in  the  program. 
(§  26.65).  Finally,  to  ensvire  that  race- 
conscious  remedies  are  not  used  any 
longer  than  absolutely  necessary, 

§  26.51  requires  recipients  to  reduce  the 
use  of  contract  goals  and  rely  on  race- 
neutral  measures  to  the  extent  that  they 
are  effective. 

•  Relationship  of  goals  to  the  relevant 
market.  The  overall  goal  setting 
provisions  of  §  26.45  require  that 
recipient  set  overall  goals  based  on 
demonstrable  evidence  of  the  relative 
availability  of  ready,  willing  and  able 
DBEs  in  the  areas  from  which  each 
recipient  obtains  contractors.  These 
provisions  ensure  that  there  is  as  close 

a  fit  as  possible  between  the  goals  set  by 
each  recipient  and  the  realities  of  its 
relevant  market.  When  a  recipient  sets 
contract  goals,  §  26.51  provides  that 
these  goals  are  to  be  set  realistically  in 
relation  to  the  availability  of  DBEs  for 
the  type  and  location  of  work  involved. 

•  Impact  of  relief  on  the  rights  of 
third  parties.  The  legitimate  interests  of 
third  parties  (e.g.,  prime  contractors, 
non-DBE  subcontractors)  are  only 
minimally  impacted  by  the  DBE 
program,  since  the  program  is  aimed  at 
replicating  a  market  in  which  there  are 
no  effects  of  discrimination  and  the 
program  affects  only  a  relatively  small 
percentage  of  total  federal-aid  funds. 
The  design  of  the  overall  and  contract 
goal  provisions  ensures  that  the  use  of 
race-conscious  remedies  having  the 
potential  to  affect  the  interests  of  third 
parties  is  limited  to  the  extent  necessary 
to  counter  the  effects  of  discrimination. 
Individual  prime  contractors  are  further 
protected  from  suffering  any  undue 


burdens  by  §  26.51,  which  prevents  a 
prime  contractor  from  losing  a  contract 
if  it  made  good  faith  efforts  but  was  still 
unable  to  meet  a  goal.  Non-DBE  firms 
are  also  protected  by  §  26.33,  which 
directs  recipients  to  take  appropriate 
steps  to  address  areas  of 
overconcentration  of  DBE  firms  in 
certain  types  of  work  that  could  unduly 
burden  non-DBE  firms  seeking  the  same 
type  of  work. 

•  Inclusion  of  appropriate 
beneficiaries.  The  certification 
provisions  of  Subparts  D  and  E,  and 
particularly  the  social  and  economic 
disadvantage  provisions  of  §  26.67, 
ensure  that  only  firms  owmed  and 
controlled  by  individuals  who  are  in 
fact  socially  and  economically 
disadvantaged  can  participate  in  the 
program.  Eligibility  provisions  guard 
against  overinclusiveness  by  ensuring 
that  individuals  with  too  great  net  worth 
are  not  presumed  disadvantaged  and  by 
permitting  the  recipient — on  its  own 
initiative  or  as  the  result  of  a 
complaint — to  follow  procedures  to 
rebut  the  presumption  of  social  and/ or 
economic  disadvantage.  They  guard 
against  underinclusiveness  by 
permitting  any  business  owner, 
including  a  white  male,  to  demonstrate 
social  and  economic  disadvantage  on  an 
individual  basis. 

Section-by-Section  Analysis 

Section  26.1     What  Are  the  Objectives 
of  This  Part? 

There  were  relatively  few  comments 
on  this  section  of  the  SNPRM,  most  of 
which  agreed  with  the  proposed 
language.  We  have  adopted  the 
suggestion  of  some  commenters  that 
specific  reference  be  made  to  the  role  of 
the  DBE  program  in  helping  DBEs 
overcome  barriers  (e.g.,  access  to  capital 
and  bonding)  to  equal  participation.  We 
have  also  added  a  specific  reference  to 
the  role  of  the  program  in  creating  a 
level  playing  field  on  which  DBEs  can 
compete  fairly  for  DOT-assisted 
contracts.  Some  non-DBE  contractors 
urged  that  language  be  added  to 
explicitly  oppose  "reverse 
discrimination."  The  rule  clearly  states 
that  nondiscrimination  is  the  program's 
first  objective  and  the  Department 
reiterates  here  that  it  opposes  unlawful 
discrimination  of  any  kind. 

Section  26.3    To  Whom  Does  This  Part 
Apply? 

This  provision  is  unchanged  from  the 
SNPRM,  except  for  references  to  the 
new  TEA-21  statutory  provisions.  A  few 
commenters  wanted  this  provision  to 
apply  to  Federal  Railroad 
Administration  (FRA)  programs,  as  did 


the  original  version  of  former  part  23. 
However,  FRA  does  not  have  specific 
statutory  authority  for  a  DBE  program 
parallel  to  the  TEA-21  language.  One 
commenter  asked  if  the  language  saying 
that  DBE  requirements  do  not  apply  to 
contracts  v«thout  any  DOT  funding  is 
inconsistent  with  Federal  Transit 
Administration  (FTA)  guidance  on 
applicability.  While  the  structure  of  the 
FTA  program  is  such  that  FTA  funds  are 
commingled  with  local  funds  in  many 
transit  authority  contracts  (e.g.,  any 
contract  involving  FTA  operating 
assistance  funds),  to  which  DBE 
requirements  would  apply,  a  contract 
which  is  funded  entirely  with  local 
funds — and  without  any  Federal 
funds — would  not  be  subject  to 
requirements  under  this  rule. 

Section  26.5     What  Do  The  Terms  Used 
in  This  Part  Mean? 

There  were  relatively  few  comments 
on  the  definitions  proposed  in  the 
SNPRM.  One  commenter  wanted  to 
substitute  the  term  "historically 
underutiUzed  business"  for  DBE.  Given 
the  continued  use  of  the  DBE  term  in 
Congressional  consideration  of  the 
program,  the  continued  use  of  the 
"socially  and  economically 
disadvantaged  individuals"  language  in 
the  statute,  and  the  familiarity  of 
concerned  parties  with  the  DBE  term, 
we  do  not  believe  changing  the  term 
would  be  a  good  idea. 

A  few  commenters  asked  for 
additional  definitions  or  elaboration  of 
existing  definitions  (e.g.,  "form  of 
arremgement,"  "financial  assistance 
program,"  "commercially  useful 
function").  These  terms  are  either 
already  defined  sufficiently  or  are  best 
understood  in  context  of  the  operational 
sections  in  which  they  are  embedded, 
and  abstract  definitions  in  this  section 
would  not  add  much  to  anyone's  ability 
to  make  the  program  work  well. 
Consequently,  we  are  not  adding  them. 
Otherwise  the  final  rule  adopts  the 
SNPRM  proposals  for  definitions  with 
only  minor  editorial  changes. 

The  Department  has  added,  for  the 
sake  of  clarity  and  consistency  with 
other  Federal  programs,  definitions  of 
the  terms  Alaskan  native,  Alaskan 
native  corporation  (ANC),  Indian  tribe, 
immediate  family  member,  Native 
Hawaiian,  Native  Hawaiian 
organization,  principal  place  of 
business,  primary  industry 
classification,  and  tribally-owned 
concern.  These  definitions  are  taken 
from  the  SBA's  new  small 
disadvantaged  business  program 
regulation  (13  CFR  §  124.3).  The 
definitions  of  the  designated  groups 
included  in  the  definition  of  "socially 
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and  econom  cally  disadvantaged 
individual"  ulso  derive  from  the  SB  A 
regulations,  ( is  the  Department's  DBE 
statutes  requ  ire.  We  believe  these  will 
be  usehil  tenns  of  art  in  implementing 
the  DBE  proj  ram. 

A  few  com  menters  requested 
definitions  f(»r  the  terms  "race- 
conscious"  apd  "race-neutral,"  and  we 
have  providad  definitions.  A  race- 
conscious  prbgram  is  one  that  focuses 
on,  and  provides  benefits  only  for, 
DBEs.  The  u^e  of  contract  goals  is  the 
primary  exaaiple  of  a  race-conscious 
measure  in  tke  DBE  program.  A  race- 
neutral  progtam  is  one  that,  while 
benefiting  D$Es,  is  not  solely  focused 
on  DBE  firmi.  For  example,  small 
business  outjeach  programs,  technical 
assistance  pijograros.  and  prompt 
payment  clamses  can  assist  a  wide 
variety  of  smell  businesses,  not  just 
DBEs. 

Section  26. 7    What  Discriminatory 
Actions  Are  forbidden? 

One  comnjenter  wanted  to  add 
prohibitions  jo f  discrimination  based  on 
age,  disability  and  religion.  The 
IDepartment  Is  not  doing  so,  because 
discriminatian  on  these  groimds  is 
already  prohibited  by  other  statutes 
(e.g.,  the  Americans  with  Disabilities 
Act  with  resiect  to  disability).  Also, 
statutes  whidh  form  the  basis  for  this 
rule  focus  on  race,  color,  national  origin, 
and  sex.  Congress  determined  that 
remedial  action  focused  on  these  areas 
is  necessary.  jThese  grounds  for 
discrimination  are  also  most  relevant  to 
problems  in  the  DBE  program  that  have 
been  alleged  to  exist  (e.g.,  disparate 
treatment  of  DBE  certification 
applicants  by  race  or  sex).  Some 
opponents  o|  the  program  said  that  the 
DBE  prograni  discriminates  against  non- 
DBEs.  However,  the  Department 
believes  thatlthe  program  is 
constitutional  and  does  not  violate 
equal  protection  requirements.  A 
reference  to  DOT  Title  VI  regulations 
has  been  delisted  as  unnecessary; 
otherwise,  tt  is  provision  is  the  same  as 
intheSNPR]»1. 

Section  26.9    How  Does  the  Department 
Issue  Guidai  ce  and  Interpretations 
Under  This  Vart? 

Comments  rs,  most  of  whom  were 
recipients,  fccused  on  two  issues  in  this 
section.  Firsi ,  a  majority  of  the 
comments  favored  the  "coordination 
mechanism"  concept  for  ensuring 
consistent  D  DT  guidance  and 
interpretatio  is.  The  few  that  disagreed 
with  this  api  iroach  did  so  out  of  a 

the  mechanism  would  add 

process.  These 

favored  additional  training 


concern  that 
delays  to  the 
commenters 


or  an  800  number  hot  line  to  speed  up 
the  process. 

We  believe  that  proper  coordination 
of  interpretations  and  guidance  is  vital 
to  the  successful  implementation  of  this 
rule.  As  the  preambles  to  the  1992  and 
1997  proposed  rules  mentioned, 
inconsistent  implementation  of  part  23 
has  been  a  continuing  problem,  which 
has  been  criticized  by  a  General 
Accounting  Office  report  and  which  has 
created  unnecessary  difficulty  for 
recipients,  contractors,  emd  the 
Department  itself.  A  process  for 
ensuring  that  the  Department  speaks 
with  one  voice  on  DBE  implementation 
matters,  and  for  letting  the  public  know 
when  DOT  has  spoken,  will  greatly 
improve  the  service  we  give  ouir 
customers. 

We  do  not  believe  this  coordination 
process  will  result  in  significant  delays 
in  providing  guidance.  Nor  will  it 
inhibit  the  ability  of  DOT  staff  and 
customers  to  communicate  with  one 
another.  For  example,  the  process  does 
not  apply  to  informal  advice  provided 
by  staff  to  recipients  or  contractors  over 
the  phone  or  in  a  letter  or  e-mail.  It  does 
maintain,  however,  the  important 
distinction  between  informal  staff 
assistance  on  one  hand  and  a  binding 
institutional  position  on  the  other. 

For  clarity  in  the  process,  we  have 
modified  the  language  of  the  rule  text  to 
make  clear  that  interpretations  and 
guidance  are  binding,  official 
Departmental  positions  if  the  Secretary 
signs  them  or  if  the  document  includes 
a  statement  that  they  have  been 
reviewed  and  approved  by  the  General 
Counsel.  The  General  Counsel  will 
consult  fully  with  all  concerned  offices 
as  part  of  this  review  process. 

We  intend  to  post  significant 
guidance  docimients  and  interpretations 
on  the  Department's  web  site  to  make 
them  widely  and  quickly  available.  As 
some  commenters  suggested,  we  are  also 
continuing  to  consider  forming  an 
advisory  committee  (or  working  group 
of  an  existing  committee)  to  facilitate 
customer  input  into  DBE  program 
matters.  This  is  separate  from  the 
coordination  mechanism,  however, 
which  is  an  internal  DOT  process. 

The  rule's  provisions  regarding 
exemptions  and  waivers,  previously 
found  in  the  SNPRM's  §  26.9  (c)  and  (d), 
are  now  included  as  a  separate  section 
at  §26.15. 

Section  26. 1 1     What  Records  do 
Recipients  Keep  and  Report^ 

The  Department  asked,  in  the 
SNPRM,  whether  it  would  be  advisable 
to  have  one  standard  reporting  form  for 
information  about  the  DBE  program. 
Currently,  each  operating 


administration  (OA)  has  its  own 
reporting  form  and  requirements. 
Virtually  all  the  commenters  that 
addressed  this  issue  favored  a  single, 
DOT-wide  reporting  form.  Commenters 
also  had  a  wide  variety  of  suggestions 
for  what  data  should  be  reported, 
formats,  and  retention  periods. 

The  IDepartment  is  adopting  the 
suggestion  of  having  a  single  reporting 
form,  which  we  believe  will  reduce 
administrative  burdens  for  recipients, 
particularly  those  who  receive  funds 
from  more  than  one  OA.  Because  we  do 
not  want  to  delay  the  issuance  of  this 
rule  while  a  form  is  being  developed, 
we  are  reserving  the  date  on  which  this 
single  form  requirement  will  go  into 
effect.  We  will  take  comments  on  the 
specifics  of  reporting  into  account  and 
consult  with  interested  parties  as  we 
devise  the  form,  which  will  be 
published  subsequently  in  Appendix  B 
to  this  rule.  The  Appendix  will  also 
address  the  issues  of  reporting 
frequency  and  record  retention  periods. 
Meanwhile,  recipients  will  continue  to 
report  as  directed  by  the  concerned 
OA(s),  using  existing  reporting  forms. 

The  rule  is  also  adding  a  requirement 
that  recipients  develop  and  maintain  a 
"bidders"  list.  The  bidders  list  is 
intended  to  be  a  count  of  all  firms  that 
are  participating,  or  attempting  to 
participate,  on  DOT-assisted  contracts. 
The  list  must  include  all  firms  that  bid 
on  prime  contracts  or  bid  or  quote 
subcontracts  on  DOT-assisted  projects, 
including  both  DBEs  and  non-DBEs. 
Bidders  lists  appear  to  be  a  promising 
method  for  accurately  determining  the 
availabiUty  of  DBE  and  non-DBE  firms 
and  the  Department  believes  that 
developing  bidders  data  will  be  useful 
for  recipients.  Creating  and  maintaining 
a  bidders  list  will  give  recipients 
another  valuable  way  to  measure  the 
relative  availability  of  ready,  willing 
and  able  DBEs  when  setting  their  overall 
goals.  (See  §  26.45).  We  realize  that 
identifying  subcontractors,  particularly 
non-DBEs  and  all  subcontractors  that 
were  unsuccessful  in  their  attempts  to 
obtain  contracts,  may  well  be  a  difficult 
task  for  many  recipients.  Mindful  of  that 
potential  burden,  the  rule  will  not 
impose  any  procedural  requirements  for 
how  the  data  is  collected.  Recipients  are 
free  to  choose  whether  or  not  they  wish 
to  gather  this  data  through  their  existing 
bidding  and  reporting  processes. 
Recipients  are  encouraged  to  make  use 
of  all  of  the  data  already  available  to 
them  and  all  methods  of  reporting  and 
communication  with  their  contracting 
community  that  they  already  have  in 
place.  In  addition,  the  Department 
suggests  that  recipients  consider  using  a 
widely  publicized  public  notice  or  a 
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widely  disseminated  survey  to 
encourage  all  firms  that  have  bid  or 
quoted  contracts  to  make  themselves 
known  to  recipients. 

Once  recipients  have  created  the  list 
of  bidders,  they  will  have  to  supplement 
that  information  with  the  age  of  each 
firm  (since  establishment)  and  the 
annual  gross  receipts  of  the  firm  (or  an 
average  of  its  annual  gross  receipts). 
Recipients  can  gather  this  additional 
information  by  sending  a  questionnaire 
to  the  firms  on  the  list,  or  by  any  other 
means  that  the  recipient  believes  will 
yield  reliable  information.  The 
recipient's  plan  for  how  to  create  and 
maintain  the  list  and  gather  the  required 
information  must  be  included  in  its  DBE 
program. 

Section  26. 1 3    What  Assurances  Must 
Recipients  and  Contractors  Make? 

There  were  few  comments  on  this 
section.  Most  of  these  supported  the 
proposal.  One  comment  suggested 
specific  mention  of  prompt  payment, 
but  in  view  of  the  substantive 
requirements  on  this  subject,  we  do  not 
beheve  such  a  mention  is  needed.  Some 
commenters  favored  requiring 
additional  public  participation  as  part  of 
the  assurance  for  recipients.  Again, 
given  substantive  provisions  of  this  rule 
concerning  public  participation,  we  do 
not  believe  that  repetition  here  is 
needed.  One  commenter  said  that 
incorporating  the  requirements  of  part 
26  in  the  contract  was  confusing,  since 
many  provisions  of  part  26  apply  only 
to  recipients.  We  have  rewritten  the 
assurance  for  contractors  in  response  to 
this  concern,  specifying  that  contractors 
are  responsible  only  for  carrying  out  the 
requirements  of  part  26  that  apply  to 
them. 

Section  26.15    How  Can  Recipients 
Apply  for  Exemptions  or  Waivers? 

There  has  been  some  confusion  as  to 
this  rule's  distinction  between 
exemption  and  waiver.  Put  simply, 
exemptions  are  for  unique  situations 
that  are  most  likely  not  to  be  either 
generally  applicable  to  all  recipients  or 
to  have  been  contemplated  in  the 
rulemaking  process.  If  such  a  situation 
occurs  and  it  makes  it  impractical  for  a 
particular  recipient  to  comply  with  a 
provision  of  part  26,  the  recipient 
should  apply  for  an  exemption  from  that 
provision.  The  waiver  provision,  by 
contrast,  is  not  designed  for 
extraordinary  circumstances  where  a 
recipient  may  not  be  able  to  comply 
with  part  26.  Waiver  is  for  a  situation 
where  a  recipient  believes  that  it  can 
better  accomplish  the  objectives  of  the 
DBE  program  through  means  other  than 
the  specific  provisions  of  part  26. 


There  were  a  number  of  comments 
about  the  proposed  program  waiver 
provision.  Most  commenters  on  this 
issue  favored  the  proposal,  believing  it 
could  add  flexibility  to  the  way 
recipients  implement  the  DBE  program. 
A  few  commenters  were  concerned  that 
too  liberal  use  of  the  waiver  provision 
might  undermine  the  goals  of  the  rule. 

The  Etepartment  believes  that  the 
waiver  provision  is  an  important  aspect 
of  the  DBE  program.  The  provision 
ensures  that  the  Department  and  a 
recipient  can  work  together  to  respond 
to  any  unique  local  circumstances. 
Recipients  are  encouraged  to  carefully 
review  the  circumstances  in  their  own 
jurisdictions  to  determine  what 
mechanisms  are  best  suited  to  achieving 
compUance  with  the  overall  objectives 
of  the  DBE  program.  If  a  recipient 
believes  it  is  appropriate  to  operate  its 
program  differently  fi-om  the  way  that  a 
provision  of  Subpart  B  or  C  provides, 
including,  but  not  limited  to,  any 
provisions  regarding  administrative 
requirements,  overall  or  contract  goals, 
good  faith  efforts  or  counting 
provisions,  it  can  apply  for  a  waiver.  For 
example,  waiver  requests  could  pertain 
to  such  subjects  as  the  use  of  a  race- 
conscious  measure  other  than  a  contract 
goal,  different  ways  of  counting  DBE 
participation  in  certain  industries,  use 
of  separate  overall  or  contract  goals  to 
address  demonstrated  discrimination 
against  specific  categories  of  socially 
and  economically  disadvantaged 
individuals,  the  use  or  wording  of 
assurances,  differences  in  information 
collection  requirements  and  methods, 
etc. 

The  Department  will,  of  course, 
carefully  review  any  applications  for 
waivers  to  make  sure  that  innovative 
state  or  local  programs  are  able  to  meet 
the  objectives  of  the  statutes  and 
regulation.  Decisions  on  waiver  requests 
are  made  by  the  Secretary.  This 
authority  has  not  been  delegated  to 
other  officials.  The  waiver  provision, 
which  the  Department  believes  will 
help  assist  recipients  to  "narrowly 
tailor"  the  program  to  state  and  local 
circumstances  and  ensure 
nondiscrimination,  remains  in  the  final 
rule. 

Section  26.21     Who  Must  Have  a  DBE 
Program? 

The  only  substantive  conunent 
concerning  this  provision  asked  that 
Federal  Railroad  Administration  (FRA) 
programs  be  included.  The  Department 
is  not  including  FRA  programs  under 
this  rule  because  FRA  does  not  have  a 
specific  DBE  program  statute  parallel  to 
those  covering  the  Federal  Aviation 
Administration  (FA A),  FTA,  and 


FHWA.  FRA  could  consider  issuing  a 
rule  similar  to  part  26  under  its  own, 
separate  statutory  authority.  The 
Department  shortened  paragraph  (b)(1) 
to  make  it  easier  to  understand.  Within 
180  days  of  the  effective  date  of  this 
rule,  all  recipients  with  existing 
programs  must  submit  revised  programs 
to  the  relevant  OA  for  approval.  The 
only  changes  from  existing  programs 
that  recipients  would  have  to  make  are 
changes  needed  to  accommodate 
differences  between  former  part  23  and 
part  26.  Future  new  recipients  would,  of 
course,  submit  a  DBE  program  as  part  of 
the  approval  process  for  financial 
assistance. 

Section  26.23     What  is  the  Requirement 
for  a  Policy  Statement? 

Section  26.25     What  is  the  Requirement 
for  a  Liaison  Officer? 

Section  26.27  What  Efforts  Must 
Recipients  Make  Concerning  DBE 
Financial  Institutions? 

There  were  no  substantive  comments 
concerning  §§  26.23-26.27,  and  the 
Department  is  adopting  them  as 
proposed. 

Section  26.29    What  Prompt  Payment 
Mechanisms  Must  Recipients  Have? 

There  was  substantial  comment  on 
the  issue  of  prompt  payment.  A  majority 
of  commenters  supported  the  concept  of 
prompt  payment  provisions.  Some 
recipients  pointed  out  that  they  already 
had  prompt  payment  provisions  on  the 
books.  DBEs  generally  supported 
mandating  prompt  payment  provisions 
though  they,  as  well  as  other 
commenters,  recognized  that  slow 
payment  is  a  problem  affecting  many 
subcontractors,  not  just  DBEs.  Some  of 
these  comments  suggested  making 
prompt  payment  requirements 
applicable  to  subcontracts  in  general, 
not  just  DBE  subcontracts.  Some 
recipients  were  concerned  about  getting 
in  the  middle  of  disputes  between  prime 
contractors  and  subcontractors.  Some 
commenters  wanted  the  Department  to 
mandate  prompt  payment  provisions, 
while  others  preferred  that  their  use  by 
recipients  remain  optional. 

Having  considered  the  variety  of 
views  expressed  on  this  subject,  the 
Department  believes  that  prompt 
payment  provisions  are  an  important 
race-neutral  mechanism  that  can  benefit 
DBEs  and  all  other  small  businesses. 
Under  part  26,  all  recipients  must 
include  a  provision  in  their  contracts 
requiring  prime  contractors  to  make 
prompt  payments  to  their 
subcontractors.  DBE  and  non-DBE  alike. 
It  ri  clear  that  DBE  subcontractors  are 
sigiificantly — and,  to  the  extent  that 
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they  tend  to  pe  smaller  than  non-DBEs. 
disproportioiiately — affected  by  late 
payments  fr(^  prime  contractors.  Lack 
of  prompt  pa(yment  constitutes  a  very 
real  barrier  to  the  ability  of  DBEs  to 
compete  in  tiie  marketplace.  It  is 
appropriate  ^or  the  Department  to 
require  recipients  to  take  reasonable 
steps  to  deal  jwith  this  barrier.  We 
recognize  thft  delayed  payments  do  not 
affect  only  D$E  contractors;  a  prompt 
payment  requirement  applying  to  all 
subcontracts!  is  an  excellent  example  of 
a  race-neutral  measure  that  will  assist 
DBEs,  and  wib  are  therefore  requiring 
that  recipients'  prompt  payment 
mechanisms  apply  to  all  subcontracts 
on  Federally  assisted  contracts. 

Paragraph  j(a)  of  this  section  requires 
recipients  to|put  into  their  DBE 
programs  a  requirement  for  a  prompt 
payment  contract  clause.  This  clause 
would  appear  in  every  prime  contract 
on  which  th«re  are  subcontracting 
possibilities^  and  it  would  obligate  the 
prime  contr^or  to  pay  subcontractors 
within  a  givin  number  of  days  from  the 
receipt  of  each  payment  the  recipient 
makes  to  the  prime  contractor.  Payment 
is  required  oiily  for  satisfactory 
completion  f  f  the  subcontractor's  work. 
The  clause  viould  also  apply  to  the 
return  of  retainage  from  the  prime  to  the 
subcontractor.  Retainage  would  have  to 
be  returned  within  a  given  number  of 
days  from  thp  time  the  subcontractor's 
work  had  been  satisfactorily  completed, 
even  if  the  pHme  contract  had  not  yet 
been  completed.  A  majority  of 
commenters  on  the  reteiinage  issue 
favored  a  requirement  of  this  kind. 

The  number  of  days  involved  would 
be  selected  by  the  recipient,  subject  to 
OA  approvaj  as  part  of  the  recipient's 
DBE  prograi^.  In  approving  these  time 
frames,  the  OAs  will  consider  whether 
they  are  realistic  and  sufficiently  brief  to 
ensure  genuinely  prompt  payment. 
Recipients  who  already  operate  under 
prompt  paytient  statutes  may  use  their 
existing  authority  in  implementing  this 
requirement!  It  may  be  necessary  to  add 
to  existing  cbntract  clauses  in  some 
cases  (e.g..  if  existing  prompt  payment 
requirements  do  not  cover  retainage). 

Paragraph!  (bl  hsts  a  series  of 
additional  r^easures  that  the  regulation 
authorizes,  i)ut  does  not  require, 
recipients  t(i  use.  These  include 
alternative  dispute  resolution,  holding 
of  payment^  to  primes  until 
subcontractors  are  paid,  and  other 
mechanismi  that  the  recipient  may 
devise.  All  Ihese  mechanisms  could  be 
made  part  o  '  the  recipient's  DBE 
programs. 


Section  26.31     What  Requirements 
Pertain  to  the  DBE  Directory? 

Recipients  maintain  directories  listing 
certified  DBEs.  The  issue  most 
discussed  by  commenters  on  this 
section  was  whether  the  directory 
should  include  material  concerning  the 
qualifications  of  the  firm  to  do  various 
sorts  of  work.  For  example,  has  the  firm 
been  pre-qualified  by  the  recipient?  Can 
it  do  creditable  work?  What  kinds  of 
work  does  the  firm  prefer  to  do?  Some 
commenters  also  asked  that  the 
directory  should  list  the  geographical 
areas  in  which  the  firm  is  willing  to 
work.  Other  commenters  opposed  the 
idea  of  including  this  kind  of 
information  in  the  directory. 

The  Department  believes  that  the 
directory  and  the  certification  process 
are  closely  intertwined.  The  primary 
purpose  of  the  directory  is  to  show  the 
results  of  the  certification  process. 
Consequently,  the  directory  should  list 
all  firms  that  the  recipient  has  certified, 
along  with  basic  identifying  information 
for  the  firm.  Since  certification  imder 
this  rule  pertains  to  the  various  kinds  of 
work  a  firm's  disadvantaged  owmers  can 
control,  it  is  important  to  list  those 
kinds  of  work  in  the  directory.  For 
example,  if  a  firm  seeks  to  work  in  fields 
A,  B,  and  C,  but  the  recipient  has 
determined  that  its  disadvantaged 
owners  can  control  its  operations  oidy 
with  respect  to  A  and  B,  then  the 
directory  would  recite  that  the  firm  is 
certified  to  perform  work  as  a  DBE  in 
fields  A  and  B. 

The  focus  of  the  directory  is  intended 
to  be  eligibiUty.  A  directory  is  a  list  of 
firms  that  have  been  certified  as  eligible 
DBEs,  with  sufficient  identifying 
information  to  permit  interested  firms  to 
contact  the  DBEs.  We  do  not  intend  to 
turn  a  recipient's  directory  into  a 
comprehensive  business  resource 
manual.  For  example,  information  about 
firms'  qualifications,  geographical 
preferences  for  work,  performance  track 
record,  capitalization,  etc.  are  not 
required  to  be  part  of  the  directory. 
Some  commenters  favored  including 
one  or  more  of  these  elements,  but  we 
are  concerned  that  other  business 
information — however  useful  in  its  own 
right — could  clutter  up  the  directory 
and  dilute  its  focus  on  certification. 

Section  26.33    What  Steps  Must  a 
Recipient  Take  to  Address 
Overconcentration  of  DBEs  in  Certain 
Types  of  Work? 

For  some  time,  the  Department  has 
heard  allegations  that  DBEs  are 
overconcentrated  in  certain  fields  of 
highway  construction  work  (e.g., 
guardrail,  fencing,  landscaping,  traffic 


control,  striping).  The  concern 
expressed  is  that  there  are  so  many 
DBEs  in  these  areas  that  non-DBEs  are 
frozen  out  of  the  opportunity  to  work. 
In  an  attempt  to  respond  to  these 
concerns,  the  SNPRM  asked  for 
comment  on  a  series  of  options  for 
"diversification"  mechanisms,  various 
incentives  and  disincentives  designed  to 
shift  DBE  participation  to  other  types  of 
work. 

The  Department  received  a  great  deal 
of  comment  on  these  proposals,  almost 
all  of  it  negative.  There  were  few 
comments  suggesting  that 
overconcentration  was  a  serious 
problem,  and  many  comments  said  that 
the  alleged  problem  was  not  real.  Some 
FTA  and  FAA  recipients  said  that  if 
there  was  a  problem  with 
overconcentration,  it  was  limited  to  the 
highway  construction  program.  As  a 
general  matter,  recipients  said  that  the 
proposed  mechanisms  were  costly, 
ciunbersome,  and  too  prescriptive. 

Prime  contractors  opposed  the 
provisions  because  they  would  make  it 
more  difficult  for  them  to  find  DBEs 
with  which  to  meet  their  goals,  while 
DBEs  opposed  them  because  they  felt 
the  provisions  would  penalize  success 
and  force  them  out  of  areas  of  business 
in  which  they  were  experienced.  Many 
commenters  suggested  using  outreach  or 
business  development  plans  as  ways  of 
assisting  DBEs  to  move  into  additional 
areas  of  work. 

The  Department  does  not  have  data 
from  commenters  or  other  sources  to 
support  a  finding  that 
"overconcentration"  is  a  serious, 
nationwide  problem.  However,  as  part 
of  the  narrow  tailoring  of  the  DBE 
program,  we  believe  it  would  be  useful 
to  give  recipients  the  authority  to 
address  overconcentration  problems 
where  they  may  occur.  In  keeping  with 
the  increased  flexibility  that  this  rule 
provides  recipients,  we  give  recipients 
discretion  to  identify  situations  where 
overconcentration  is  unduly  burdening 
non-DBE  firms.  If  a  recipient  finds  an 
area  of  overconcentration,  it  would  have 
to  devise  means  of  addressing  the 
problem  that  work  in  their  local 
situations.  Possible  means  of  dealing 
with  the  problem  could  include 
assisting  prime  contractors  to  find  DBEs 
in  non-traditional  fields  or  varying  the 
use  of  contract  goals  to  lessen  any 
burden  on  particular  types  of  non-DBE 
specialty  contractors.  While  recipients 
would  have  to  obtain  DOT  approval  of 
determinations  of  overconcentration 
and  measures  for  dealing  with  them,  the 
Department  is  not  prescribing  any 
specific  mechanisms  for  doing  so. 
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Section  26.35     What  Role  do  Business 
Development  and  Mentor-Protege 
Programs  Have  in  the  DBE  Program? 

In  the  SNPRM,  both  mentor-protege 
programs  and  business  development 
programs  (BDPs)  were  cast  as  tools  to 
use  for  diversification.  They  still  may  be 
used  for  that  purpose,  as  noted  in 
§  26.33.  However,  the  Department 
believes  that  they  may  have  a  broader 
application,  and  their  use  in  the  Hnal 
rule  is  not  limited  to  diversification 
purposes.  BDPs,  in  particular,  are  good 
examples  of  race-neutral  methods 
recipients  can  use  to  promote  the 
participation  of  DBEs  and  other  small 
businesses  in  their  contracting 
programs. 

There  were  few  comments  on  these 
provisions.  Recipients  wanted 
flexibility,  and  suggested  that  these 
kinds  of  programs  should  be  optional. 
Their  comments  said  that  such 
programs  were  resource-intensive,  and 
that  Federal  financial  assistance  for 
them  would  be  welcome.  One 
contractors'  organization  offered  its  own 
mentor-protege  plan  as  a  model.  A  few 
comments  voiced  suspicion  of  mentor- 
protege  plans,  on  the  basis  that  they 
allowed  fronts  and  frauds  into  the 
program. 

The  final  rule  makes  the  use  of  BDPs 
and  mentor-protege  programs  optional 
for  recipients.  An  operating 
administration  can  direct  a  particular 
recipient  to  institute  a  BDP,  but  BDPs 
are  not  mandatory  across  the  board.  The 
operating  administration  would 
negotiate  with  the  recipient  before 
mandating  a  BDP. 

One  feature  added  to  this  provision 
allows  recipients  to  establish  a  kind  of 
mini-graduation  requirement  for  firms 
that  voluntarily  participate  in  BDPs. 
One  of  the  purposes  of  a  BDP  is  to  equip 
DBE  firms  to  compete  in  the  market 
outside  the  DBE  program.  Therefore,  a 
recipient  could  ask  BDP  participants  to 
agree — as  a  condition  of  receiving  BDP 
assistance — to  agree  to  leave  the  DBE 
program  after  a  certain  niunber  of  years, 
or  after  certain  business  development 
objectives  had  been  achieved. 

Standing  alone,  mentor-protege 
programs  are  not  an  adequate  substitute 
for  the  DBE  program.  While  they  can  be 
an  important  tool  to  help  selected  firms, 
they  caimot  be  counted  on  to  level  the 
playing  field  for  DBEs  in  general.  An 
effective  mentor-protege  program 
requires  close  monitoring  to  guard 
against  abuse,  which  further  limits  the 
number  of  DBEs  they  can  assist.  Even 
with  these  Umits,  a  mentor-protege 
program  that  has  safeguards  to  prevent 
large  non-DBE  firms  from  circumventing 
the  DBE  program  can  be  a  useful 


component  of  a  recipient's  overall 
strategy  to  ensure  equal  opportunities 
for  DBEs. 

The  final  rule  includes  safeguards 
intended  to  prevent  the  misuse  of 
mentor-protege  programs.  Only  firms 
that  a  recipient  has  already  certified  as 
DBEs  (necessarily  including  a 
determination  that  they  are  independent 
firms)  can  participate  as  proteges.  This 
is  intended  to  preclude  non-DBE  firms 
from  creating  captive  DBE  firms  to  serve 
as  proteges.  A  non-DBE  mentor  firm 
cannot  get  credit  for  more  than  half  its 
goal  on  any  contract  by  using  its  own 
protege.  Moreover,  a  non-DBE  mentor 
firm  cannot  get  DBE  credit  for  using  its 
own  protege  on  more  than  every  other 
contract  performed  by  the  protege.  That 
is,  if  Mentor  Firm  X  uses  Protege  Firm 
Y  to  perform  a  subcontract,  X  cannot  get 
DBE  credit  for  using  Y  on  another 
subcontract  imtil  Y  had  first  worked  on 
an  intervening  prime  contract  or 
subcontract  with  a  different  prime 
contractor. 

To  make  mentor-protege  relationships 
feasible,  the  rule  provides  that  mentors 
and  proteges  are  not  treated  as  affiliates 
of  one  another  for  size  determination 
purposes.  Mentor-protege  programs  and 
BDPs  must  be  approved  by  the 
concerned  operating  administration 
before  they  take  effect.  Recipients  who 
already  have  such  programs  in  place 
would  make  them  part  of  their  revised 
DBE  programs  sent  to  the  concerned  OA 
within  180  days  of  the  effective  date  of 
part  26. 

Section  26.37    What  Are  a  Recipient's 
Responsibilities  for  Monitoring  the 
Performance  of  Other  Program 
Participants? 

The  few  comments  on  this  section 
asked  for  more  detail  and  clarification. 
In  the  interest  of  flexibility,  the 
Department  is  reluctant  to  be 
prescriptive  in  the  matter  of  monitoring 
and  enforcement  mechanisms.  What  we 
are  looking  for  is  a  strong  and  effective 
set  of  monitoring  and  compliance 
provisions  in  each  recipient's  DBE 
program.  These  mechanisms  could  be 
most  anything  available  to  the  recipient 
under  Federal,  state,  or  local  law  (e.g., 
liquidated  damages  provisions, 
responsibility  determinations, 
suspension  and  debarment  rules,  etc.) 

One  of  the  main  purposes  of  these 
provisions  is  to  make  sure  that  DBEs 
actually  perform  work  committed  to 
them  at  contract  award.  The  results  that 
recipients  must  measure  consist  of 
payments  actually  made  to  DBEs,  not 
just  promises  at  the  award  stage.  Credit 
toward  goals  can  be  awarded  only  when 
payments  (including,  for  example,  the 
return  of  retainage  payments)  are 


actually  made  to  DBEs.  Under  the  final 
rule,  recipients  would  keep  a  running 
tally  of  the  extent  to  which,  on  each 
contract,  performance  had  matched 
promises.  Prime  contractors  whose 
performance  fell  short  of  original 
commitments  would  be  subject  to  the 
compliance  mechanisms  the  recipient 
had  made  applicable. 

Section  26.41     What  Is  the  Role  of  the 
Statutory  10  Percent  Goal  in  This 
Program? 

This  is  a  new  section,  intended  to 
explain  what  role  the  10  percent 
statutory  goal  plays  in  the  DBE  program. 
Under  former  part  23,  the  10  percent 
figure  derived  from  the  statute  had  a 
role  in  the  setting  of  overall  goals  by 
recipients.  For  example,  if  recipients 
had  a  goal  of  less  than  10  percent,  the 
rule  required  them  to  make  a  special 
justification. 

This  section  makes  clear  that  the  10 
percent  goal  is  an  aspirational  goal  that 
applies  to  the  Department  of 
Transportation  on  a  national  level,  not 
to  individual  recipients.  It  is  a  goal  that 
the  Department  can  use  to  evaluate  its 
overall  national  success  in  achieving  the 
objectives  that  Congress  has  established 
for  this  program.  However,  the  national 
10  percent  goal  is  not  tied  to  recipients' 
goal-setting  decisions.  Recipients  set 
goals  based  on  what  will  achieve  a  level 
playing  field  for  DBEs  in  their  ovm 
programs,  without  regard  to  the  national 
goal.  Recipients  are  not  required  to  set 
their  overall  or  contract  goals  at  10 
percent  or  any  other  particular  level. 
Recipients  are  no  longer  required  to 
make  a  special  justification  if  their 
overall  goals  are  less  than  10  percent. 

As  discussed  in  connection  with  the 
Congressional  debate  on  the  TEA-21 
DBE  provision,  Congress  viewed 
flexibility  concerning  the  statutory  10 
percent  goal  as  an  imporiemt  feature  of 
narrow  tailoring  and  made  clear  that  it 
was  setting  a  national  goal,  not  a  goal  for 
any  individual  recipient.  The 
Department  wants  to  ensure  that  state 
and  local  programs  have  sufficient 
flexibility  to  implement  their  programs 
in  a  narrowly  tailored  way.  This  section 
is  part  of  the  Department's  effort  toward 
that  end. 

Section  26.43    Can  Recipients  Use 
Quotas  or  Set-Asides  as  Part  of  This 
Program? 

The  DBE  program  has  often  been 
labeled  as  a  "quota"  or  "set-aside" 
program,  especially,  though  not 
exclusively,  by  its  opponents.  This  label 
is,  and  always  has  been,  incorrect. 
Fifteen  years  ago,  in  the  preamble  to  the 
Department's  first  rule  implementing  a 
DBE  statute,  the  Department  carefully 
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specified  that  neither  quotas  nor  set- 
asides  were  Required  (see  48  FR  33437- 
38;  July  21,  1983).  This  remains  true 
today.  Howwer,  in  light  of  Adarand  and 
this  year's  Congressional  debates  on  the 
DBE  statutes;  we  believe  this  point 
deserves  additional  emphasis.  This 
regulation  prohibits  quotas  under  any 
circumstances  and  makes  clear  that  set- 
asides  can  o^ly  be  used  as  a  means  of 
last  resort  fof  redressing  egregious 
discriminatij)n. 

A  number  [of  non-DBE  contractors  and 
their  organiaations  continued  to  assert, 
in  comments  on  the  SNPRM,  that  the 
DBE  prograra  operates  as  a  quota 
program.  This  section  makes  clear  that 
recipients  ca^ot  use  quotas  on  DOT- 
assisted  contracts  under  any 
circiunstances.  A  quota  is  a  simple 
numerical  requirement  that  a  recipient 
or  contractoi!  must  meet,  without 
consideration  of  other  factors.  For 
example,  if  a|  recipient  sets  a  12  percent 
goal  on  a  pa^cular  contract  and  refuses 
to  award  the|  contract  to  any  bidder  who 
does  not  have  1 2  percent  DBE 
participation,  either  refusing  to  look  at 
showings  of  good  faith  efforts  or 
arbitrarily  disregarding  them,  then  the 
recipient  hai  used  a  quota.  The 
Department's  regulations  have  never 
endorsed  thip  practice.  The  issue  of 
good  faith  efforts  is  discussed  further 
below  in  coiittection  with  §  26.51. 

A  set-asid^  is  a  very  specific  tool.  A 
contracting  agency  sets  a  contract  aside 
for  DBFs  if  i^  permits  no  one  but  DBEs 
to  compete  f6r  the  contract.  Firms  other 
than  DBFs  aye  not  ehgible  to  bid.  The 
Department's  DBF  program  has  never 
required  the  Use  of  set-asides  and  has 
allowed  recipients  to  use  set-asides  only 
imder  very  limited  circumstances. 

Under  the  SNPRM,  a  recipient  could 
use  a  set-asiae  on  a  DOT-assisted 
contract  onl  j  if  other  methods  of 
meeting  ovefall  goals  were 
demonstrated  to  be  unavailing  and  the 
recipient  had  legal  authority 
independent  of  part  26.  Comments  were 
divided  con(  eming  the  use  of  set-asides. 
A  nimiber  of  non-DBE  contractors 
opposed  thejuse  of  set-asides,  some  of 
them  saying  that  set-asides  might  be 
something  they  could  Uve  with  if  their 
use  were  balanced  by  the  elimination  of 
DBE  contract  goals  on  other  contracts  in 
the  same  field.  Some  recipients  and 
DBEs  said,  however,  that  set-asides  were 
a  useful  tool  to  achieve  goals, 
particularly  or  start-up  contractors  or 
small  contracts. 

The  Depailment  has  carefully 
reviewed  th<  se  comments  and  continues 
to  believe  that  set-asides  should  not  be 
used  in  the  DBE  program  unless  they  are 
absolutely  m  >cessary  to  address  a 
specific  prol  lem  when  no  other  means 


would  suffice.  If  a  recipient  has  been 
unable  to  remedy  the  effects  of 
egregious  discrimination  through  other 
means,  it  may,  as  a  last  resort,  make 
limited  use  of  set-asides  to  the  extent 
necessary  to  resolve  the  problem. 

Section  26.45    How  Do  Recipients  Set 
Overall  Goals? 

Since  its  inception,  the  recipient's 
overall  goal  has  been  the  heart  of  the 
DBE  program.  Responding  to  Adarand, 
DOT  clarified  the  theory  and  purpose  of 
the  overall  goal  in  the  SNPRM.  In  the 
proposed  rule,  the  Department  made 
clear  that  the  purpose  of  the  overall 
goal — and.  in  fact,  the  DBE  program  as 
a  whole — is  to  achieve  a  "level  playing 
field"  for  DBEs  seeking  to  participate  in 
federal-aid  transportation  contracting. 
To  reach  a  level  playing  field,  recipients 
need  to  examine  their  programs  and 
their  markets  and  determine  the  amount 
of  participation  they  would  expect  DBEs 
to  achieve  in  the  absence  of 
discrimination  and  the  effects  of  past 
discrimination.  The  focus  of  the  goal 
section  of  the  SNPRM  was  to  propose 
ways  to  measure  what  a  level  playing 
field  would  look  like  and  to  seek  input 
on  the  availability  of  data  to  make  such 
a  measurement. 

The  Proposed  Rule  and  Comments 

The  Department  proposed  several 
options  that  recipients  might  use  for 
setting  overall  goals,  including  three 
alternative  formulas  for  measuring  the 
availability  of  ready,  wilUng  and  able 
DBEs  in  local  markets.  The  specific 
formulas  will  be  discussed  below,  but 
generally,  they  each  called  for  setting  a 
goal  that  reflected  the  percentage  of 
locally  available  firms  that  were  DBEs 
(i.e.  dividing  the  number  of  DBEs  by  the 
number  of  all  businesses).  On  all  of  the 
alternatives,  the  SNPRM  sought 
comments  on  both  the  feasibility  and 
practical  value  of  the  options,  as  well  as 
the  prospects  for  combining  any  of  the 
approaches  and  the  question  of  whether 
to  mandate  a  single  approach  or  allow 
each  recipient  to  choose  amongst  the 
options.  We  invited  commenters  to 
propose  changes  to  any  of  the  details  of 
the  options  or  to  devise  entirely  new 
ones.  Finally,  we  asked  commenters  for 
their  input  on  the  availability  of  reliable 
data  for  use  with  each  of  the  options. 

Himdreds  of  commenters  of  all 
types — including  DBEs  and  non-DBFs, 
prime  and  subcontractors,  state  and 
local  recipients,  industry  and  interest 
groups  and  private  individuals — 
responded  writh  a  wealth  of  feedback, 
opinions  and  data.  It  is  an 
understatement  to  say  that  there  was  no 
consensus  among  commenters  as  to  the 
best  way  to  set  overall  goals.  Support  for 


the  proposed  options  was  almost  evenly 
spread  over  the  choices  presented,  with 
many  commenters  firmly  against  all  of 
the  options.  Still  more  suggested  that 
the  current,  non-formulaic  method  was 
the  best  way  to  ensure  the  flexibility  to 
respond  to  local  market  conditions. 
Similarly,  among  those  who  expressed 
an  opinion,  commenters  were  split 
between  the  propriety  of  choosing  a 
single  "best"  method  and  imposing  it  on 
all  recipients  and  allowing  recipients  to 
choose  amongst  all  the  options.  One  of 
the  few  universal  themes  in  the  goal- 
setting  comments  was  the  problem  of 
the  availability  of  reliable  data  on  the 
number  of  DBE  and  non-DBE 
contractors. 

There  were  a  few  common  threads 
that  different  groups  of  commenters 
tended  to  apply  to  all  of  the  formulas. 
Among  recipients,  many  comments 
focused  on  the  lack  of  data  about  non- 
DBE  contractors,  especially 
subcontractors.  Recipients  often  noted 
that  they  would  not  have  the 
information  needed  for  the  denominator 
of  any  of  the  formulas  (i.e.  the  total 
number  of  available  businesses).  Non- 
DBE  contractors — and  industry  groups 
representing  them — generally  believed 
that  there  should  be  a  capacity  measure 
built  into  any  goal  setting  mechanism. 
Finally,  DBEs — and  their  industry 
associations — were  concerned  that  all  of 
the  formulas  would  create  goals  based 
only  on  the  ciurent  number  of  DBEs, 
locking  in  the  effects  of  past 
discrimination  by  ignoring  the  fact  that 
the  lack  of  opportunities  in  the  past  has 
suppressed  the  nvunber  of  DBE  firms 
available  today. 

Under  the  proposed  rule's  Alternative 
1 ,  recipients  would  calculate  the 
percentage  of  DBE  firms  in  their 
directories  among  all  firms  available  to 
work  on  their  DOT-assisted  contracts. 
Under  Alternative  2,  recipients  would 
calculate  the  percentage  of  all  minority- 
and  women-owned  firms  in  certain  SIC 
codes  in  their  areas  among  all  firms  in 
these  SIC  codes  in  the  same  areas. 
Under  Alternative  3,  recipients  would 
calculate  a  percentage  based  on  the 
average  number  of  DBE  firms  that  had 
worked  on  their  DOT-assisted  contracts 
in  recent  years  divided  by  the  average 
number  of  all  firms  that  had  worked  on 
their  DOT-assisted  contracts  in  the  same 
period.  The  SNPRM  also  proposed  that 
recipients  could  use  other  means,  such 
a  disparity  studies  or  goals  developed 
by  other  recipients  serving  the  same 
area,  as  a  basis  for  their  goals. 

Each  of  the  three  proposed 
alternatives  received  some  support, 
though  this  was  often  the  rather  tepid 
endorsement  of  commenters  who  felt 
that  one  or  another  alternative  was  the 
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best  of  a  bad  lot.  Non-DBE  contractors 
often  claimed  that  the  alternatives 
would  imfairly  increase  goals,  while 
DBE  contractors  often  claimed  that  the 
same  proposals  would  imfairly  decrease 
goals. 

Commenters  said  that  data  for 
determining  the  denominators  of  the 
equations  in  Alternatives  1  and  2,  as 
well  as  the  numerator  in  Alternative  2, 
did  not  exist  and  that  it  would  be  a 
major,  time-consuming  job  to  begin  to 
obtain  the  data.  Adaptation  of  existing 
information  from  other  sources  (e.g.. 
Census  data)  was  said  to  have 
significant  statistical  difficulties.  The 
difficulty  of  getting  data  on  out-of-state 
firms  was  emphasized  in  some 
comments. 

Commenters  looked  on  the 
alternatives  as  cumbersome,  creating 
unreasonable  administrative  burdens, 
and  as  producing  statistical  results  that 
were  skewed  in  various  ways.  The  use 
of  DBE  directories  as  the  soiuce  of  the 
numerator  in  Alternative  1  was 
criticized  on  the  basis  that  directories 
may  contain  firms  that  never  actually 
participate  in  DOT-assisted  contracts.  It 
was  suggested  that  the  number  of  firms 
bidding  rather  than  the  number  of  firms 
certified  would  be  a  more  reliable  guide, 
but  it  was  also  pointed  out  that,  because 
subcontractors  seldom  formally  bid  for 
work,  this  data  would  be  hard  to  obtain. 
Some  commenters  proposed  adding 
overall  population  statistics  to  the  mix. 

A  significant  nimiber  of 
commenters — primarily  non-DBE 
contractors,  but  including  some 
recipients  and  other  commenters  as 
well — emphasized  the  need  to  take 
"capacity"  into  accoimt.  Most  popular 
among  these  comments  was  using  a 
capacity  version  of  Alternative  3.  These 
comments  did  not  propose  a  method  of 
determining  the  capacity  of  the  firms 
contracting  with  the  recipient. 

The  Final  Rule 

In  view  of  the  complexity  and 
importance  of  the  goal  setting  process 
and  the  many  issues  raised  by 
commenters,  the  Department  has 
decided  to  adopt  a  two  step  process  for 
goal  setting.  The  process  is  intended  to 
provide  the  maximum  flexibility  for 
recipients  while  ensuring  that  goals  are 
based  on  the  availability  of  ready, 
wiUing  and  able  DBEs  in  each 
recipient's  relevant  market.  The 
Department  believes  that  this  approach 
is  critical  to  meeting  our  constitutional 
obligation  to  ensure  that  the  program  is 
narrowly  tailored  to  remedy  the  effects 
of  discrimination.  The  first  step  of  the 
process  will  be  to  create  a  baseline 
figiu^  for  the  relative  availability  of 
ready,  wilUng  and  able  DBEs  in  each 


recipient's  market.  The  second  step  will 
be  to  make  adjustments  from  the  base 
figure,  relying  on  an  examination  of 
additional  evidence,  past  experience, 
local  expertise  and  anticipated  changes 
in  DOT-assisted  contracting  over  the 
coming  year. 

Step  1:  Determining  a  Base  Figure  for 
the  Overall  Goal 

The  base  figure  is  intended  to  be  a 
measurement  of  the  current  percentage 
of  ready,  willing  and  able  businesses 
that  are  DBEs.  Ensuring  that  this  figure 
is  based  on  demonstrable  evidence  of 
each  recipient's  relevant  market 
conditions  will  help  to  ensure  that  the 
program  remains  narrowly  tailored.  To 
be  explicit,  recipients  cannot  simply  use 
the  10  percent  national  goal,  their  goal 
&t)m  the  previous  year,  or  their  DBE 
participation  level  from  the  previous 
year  as  their  base  figiu^.  Instead,  all 
recipients  must  take  an  actual 
measurement  of  their  marketplace, 
using  the  best  evidence  they  have 
available,  and  derive  a  base  figure  that 
is  as  fair  and  accurate  a  representation 
as  possible  of  the  percentage  of  available 
businesses  that  are  DBEs. 

There  are  many  different  ways  to 
measure  the  contracting  market  and 
assess  the  relative  availability  of  DBEs. 
As  discussed  above,  the  SNPRM 
proposed  three  alternate  formulas  to 
measure  relative  availabiUty,  none  of 
which  were  particularly  popular  with 
conunenters.  In  this  final  rule,  the 
Department  is  placing  primary  emphasis 
on  the  principles  underlying  the 
measurement,  mandating  only  that  a 
measurement  of  the  relative  availability 
of  DBEs  be  made  on  the  basis  of 
demonstrable  evidence  of  relevant 
market  conditions,  rather  than  requiring 
that  any  particular  procedure  or  formula 
be  used.  The  final  rule  contains  a 
number  of  examples  of  how  to  create  a 
base  figure  which  recipients  are  free  to 
adopt  in  their  entirety  or  to  use  as 
guidelines  for  how  to  devise  their  own 
measurement. 

There  are  several  reasons  we  have 
taken  this  approach.  First,  the 
Department  is  aware  of  the  differences 
in  available  data  in  various  markets 
across  the  nation.  The  flexibility 
inherent  in  this  approach  will  ensure 
that  all  recipients  can  use  the  procedure 
to  set  a  reasonable  goal  and  allow  each 
recipient  to  use  the  best  data  available 
to  it.  As  discussed  in  another  section, 
this  rule  will  also  provide  for  the 
development  of  more  standard  data  for 
future  goal  setting.  Second,  for  many 
recipients,  setting  goals  in  this  way  will 
be  a  new  exercise.  By  fixing  only  the 
basic  principle,  but  allowing  the 
methodology  to  change,  recipients  will 


have  the  opportunity  to  fine  tune  the 
process  each  year  as  their  experience 
grows  and  the  data  available  to  them 
improve.  Finally,  the  rule  makes  sure 
that  every  recipient  will  have  at  least 
one  reasonable  and  practical  goal  setting 
method  available  to  them. 

The  first  example  for  setting  a  base 
figure  relies  on  data  sources  that  are 
immediately  available  to  all  recipients: 
their  DBE  directories,  and  a  Census 
Bureau  database  that  DCyV  and  the 
Census  Bureau  will  make  available  to  all 
recipients  that  wish  to  use  it.  This 
example  has  its  roots  in  the  first  two 
goal  setting  formulas  proposed  in  the 
SNPRM.  Recipients  would  first  assess 
the  number  of  ready,  willing  and  able 
DBEs  based  on  their  own  directories. 
For  some  recipients  this  will  be  as 
simple  as  counting  the  number  of  firms 
in  their  directory.  For  others, 
particularly  those  using  directories 
maintained  by  other  agencies,  the 
directories  will  have  to  be  "filtered"  for 
firms  involved  in  transportation 
contracting.  The  resulting  number  of 
DBEs  would  become  the  numerator.  The 
denominator  would  then  be  derived 
from  the  Census  Bureau's  County 
Business  Pattern  (CBPj  database.  We 
will  provide  user-friendly  electronic 
access  to  the  database  via  the  internet  to 
allow  recipients  to  input  the  geographic 
area  and  SIC  codes  in  which  they 
contract  and  receive  a  number  for  the 
availability  of  all  businesses. 

There  are  several  issues  that  must  be 
addressed  when  comparing  numbers 
derived  from  two  different  data  sources, 
some  of  which  were  raised  in  the 
comments  on  the  SNPRM.  Recipients 
will  need  to  ensure  that  the  scope  of 
businesses  included  in  the  numerator  is 
as  close  as  possible  to  the  scope 
included  in  the  denominator.  Using  as 
close  as  possible  to  the  same  SIC  codes 
and  geographic  base  is  very  important. 
A  recipient  using  its  own  DBE  directory, 
particularly  one  that  contains  only  firms 
in  the  fieldis  in  which  it  contracts,  will 
still  need  to  determine  what  fields  it 
will  use  for  the  denominator  when 
sorting  through  the  CBP  database.  The 
best  way  to  do  this  would  be  to  examine 
their  contracting  program  and  determine 
the  SIC  codes  in  which  they  let  the 
substantial  majority  of  their  contracts 
and  subcontracts.  The  geographic  area 
used  for  both  the  numerator  and  the 
denominator  should  cover  the  area  from 
which  the  recipient  draws  the 
substantial  majority  of  its  contractors. 
While  it  may  be  sufficient  for  some  state 
recipients  to  use  their  state  borders  as 
their  contracting  area,  local  transit  and 
airport  recipients  will  rarely  have  such 
an  obvious  choice.  Those  recipients  will 
need  to  more  carefully  examine  the 
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geographic  arta  from  which  they  draw 
contractors  arid  base  their  calculation  of 
both  the  numarator  and  denominator  of 
the  equation  on  the  same  area. 

The  Department  and  the  Census 
Bureau  will  niake  the  CBP  data  available 
in  a  format  thit  gives  recipients  as  much 
flexibility  as  p  ossible  to  tailor  the  data 
to  their  contrapting  programs. 
Recipients  wi  1  be  able  to  extract  the 
data  in  one  block  for  all  of  the  SIC  codes 


they  expect  to 


individual  SK :  codes,  allowing  them  to 


Bise 
Figiire 


contract  in,  or  by 


weight  the  relative  availability  of  DDEs 
in  various  fields,  giving  more  weight  to 
the  Helds  in  which  they  spend  more 
money.  For  example,  let  us  assume  a 
recipient  estimates  that  it  will  expend 
10%  of  its  federal  aid  funds  within  SIC 
code  15,  40%  in  SIC  code  16,  25%  in 
SIC  code  17,  and  the  remaining  25%  on 
contracting  spread  over  SIC  codes  07,  42 
and  87.  The  recipient  could  separately 
determine  the  relative  availability  of 
DBEs  for  each  of  the  three  major 
construction  SIC  codes  {i.e.,  15, 16  and 


17)  and  the  relative  availability  of  DBEs 
in  the  other  three  SIC  codes  grouped 
together  and  weight  each  according  to 
the  amount  of  money  to  be  spent  in  each 
area.  In  this  example,  the  recipient 
could  calculate  its  weighted  base  figure 
by  first  determining  the  niunber  of  DBEs 
in  its  directory  for  each  of  the  groups, 
then  extracting  the  availability  of  CBP 
businesses  for  the  same  groups.  It  would 
then  perform  the  following  calculation 
to  arrive  at  a  base  figxu^  for  step  one  of 
the  goal  setting  process: 


(DBEsinSIClS)  (DBEs  in  16)  (DBEs  in  17)  (DBEs  in  07,42,87) 


CBPsinSIClS 


CBPs  in  16 


CBPsinl7 


CBPs  in  07,42,87 


xlOO 


As  has  been  sflated  generally,  this 
formula  is  offered  only  as  an  example  of 
a  way  that  a  r^ipient  could  choose  to 
use  the  CBP  database.  Recipients  using 
the  CBP  data  should  choose  whether  to 
weight  their  cAlculation,  and  whether  to 
do  so  by  indi\^dual  SIC  codes  or  by 
groups  of  SIC  todes,  based  on  their  own 
assessment  of  What  method  will  best  fit 
their  spending  pattern.' 

Finally,  there  is  still  the  question  of 
the  propriety  pf  comparing  data  from 
two  sources  a^  diff^erent  as  DBE 
directories  and  the  CBP.  As  mentioned 
above,  some  cpramenters  asserted  that 
the  directorie^  may  contain  firms  that 
do  not  normally  perform  DOT-assisted 
contracts.  Thi^  problem  is  greatest,  of 
course,  for  directories  maintained  by 
other  agencies  for  purposes  beyond 
DOT-assisted  :ontracting.  We  believe 
that  the  recipisnt's  knowledge  of  its 
contracting  nqeds  and  the  contents  of  its 
DBE  directory  wrill  allow  it  to  solve  this 
problem  by  sotting  the  directories  by 
SIC  code  to  extract  only  the  firms  likely 
to  be  interested  in  DOT-assisted 
contracting.  Ahy  remaining  effect  from 
DBEs  that  are  tertified  in  the  relevant 
SIC  codes  but  still  do  not  intend  to 
compete  for  DJDT-assisted  contracts  will 
be  more  than  offset  by  the  hurdles 
involved  in  actually  becoming  a  DBE.  It 
is  important  t<i  note  here  that  the 
certification  process  itself,  with  its 
paperwork,  reyiew  and  on-site 
inspection,  create  a  filter  on  the  number 
of  existing  finals  that  will  be  counted  in 
the  numeratoij  without  there  being  any 
equivalent  filter  culling  firms  out  of  the 
denominator.JUltimately,  the 
Department  ckose  these  two  data 
sources  for  th^  example  because;  while 
they  may  not  )e  perfect,  they  represent 


>  While  it  is  not 
for  100%  of 
type  of  weighting, 
accounted  for,  thcfmore 
calculation  will 


statistically  necessary  to  account 
progi^  \m  dollars  when  performing  this 
the  greater  the  percentage 
accurate  the  resulting 


the  best  universally  available  current 
data  on  both  the  presence  of  DBEs  and 
the  presence  of  all  businesses  in  local 
markets.  Any  recipient  that  believes  it 
has  available  to  it  better  sources  of  local 
data  from  which  to  make  a  similar 
calculation  for  its  base  figure  is 
encoiu'aged  to  use  them. 

The  second  example  for  calculating  a 
base  figure  is  using  a  bidders  list  to 
determine  the  relative  availability  of 
DBEs.  The  concept  is  similar  to  the  one 
described  above.  The  recipient  would 
divide  the  number  of  available  ready, 
willing  and  able  DBEs  by  the  number  for 
all  firms.  The  difference  is  that  instead 
of  measuring  availability  by  DBE 
certifications  and  Census  data,  the 
recipient  would  measure  availability  by 
the  number  of  firms  that  have  directly 
participated  in,  or  attempted  to 
participate  in,  DOT-assisted  contracting 
in  the  recent  past.  This  approach  has  its 
roots  in  Alternative  3  from  the  SNPRM. 
Of  fundamental  importance  to  this 
approach  is  ^Ai  the  recipient  would 
need  to  include  all  firms  that  have 
sought  DOT-assisted  contracts, 
regardless  of  whether  they  did  so  by 
bidding  on  a  prime  contract  or  quoting 
a  job  as  a  subcontractor.  Because  most 
DOT  recipients  derive  the  substantial 
majority  of  their  DBE  participation 
through  subcontracting,  it  is  absolutely 
essential  that  all  DBE  and  non-DBE 
firms  that  quote  subcontracts  be 
included  in  the  bidders  list.^  Bidders 
Usts  are  a  very  focussed  measiu^  of 
ready,  willing  and  able  firms  because 
they  filter  the  pool  of  available  firms  by 
requiring  a  demonstration  of  their 
ability  to  participate  in  the  process 
through  tracking  and  identifying 


2  To  prevent  any  confusion,  it  is  important  to  note 
that  the  DBE  program  does  not  use  the  so-called 
"benchmarking"  system  employed  in  direct  Federal 
procurement.  The  benchmarking  system  relies  on  a 
unique  database  created  specifically  for  use  in  the 
federal  procurement  program. 


contracting  opportimities, 
understanding  the  requirements  of  a 
particular  job  and  assembling  a  bid  for 
it.  Another  attractive  featiue  of  the 
bidding  "filter"  is  that  it  applies  equally 
to  both  DBEs  and  non-DBEs. 

The  third  example  included  in  the 
final  rule  for  setting  a  base  figiu«  is 
using  data  derived  from  a  disparity 
study.  As  was  discussed  in  the  SNPRM, 
the  Department  is  not  requiring 
recipients  to  do  a  disparity  study,  but  is 
only  making  clear  that  use  of  disparity 
study  data  by  recipients  that  have  them 
or  choose  to  conduct  them  is  a  valid 
means  of  setting  a  goal.  Disparity 
studies  generally  contain  a  wide  array  of 
statistical  data,  as  well  as  anecdotal  data 
and  analysis  that  can  be  particularly 
useful  in  the  goal  setting  process.  We 
list  disparity  studies  here,  not  because 
they  are  needed  to  justify  operating  the 
DBE  program — Congress  has  already 
established  the  compelling  need  for  the 
DBE  program — but  because  the  data  a 
good  disparity  study  provides  can  be  an 
excellent  guide  for  a  recipient  to  use  to 
set  a  narrowly  tailored  goal. 

The  Department  will  not  set  out 
specific  requirements  for  what  data  or 
analysis  is  required  before  a  disparity 
study  can  be  used  for  setting  a  goal, 
because  we  believe  that  the  design  and 
conduct  of  the  study  is  best  left  to  the 
local  officials  and  the  professional 
organizations  with  which  they  contract 
to  conduct  the  studies.  Instead,  we  again 
offer  simple  general  principles  that 
should  apply  to  all  studies  used  for  goal 
setting.  Any  study  data  relied  on  in  the 
goal  setting  process  should  be  as  recent 
as  possible  and  be  focussed  on  the 
transportation  contracting  industry. 
When  setting  the  goal,  first  use  the 
study's  statistical  evidence  to  set  a  base 
figvue  for  the  relative  availability  of 
DBEs.  Other  study  information,  whether 
it  is  anecdotal  data,  aneilysis  or 
statistical  information  about  related 
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fields,  should  be  included  when  making 
adjustments  to  the  base  figure 
(discussed  in  more  detail  below],  but 
not  included  in  the  base  figure  for  the 
relative  availability  of  DBEs. 

The  last  specific  example  included  in 
the  rule  is  using  the  goal  of  another 
recipient  as  the  base  figure  for  goal 
setting.  This  option  was  also  included 
in  the  SNPRM.  It  is  intended  to  avoid 
duplicative  work  and  to  Ughten  the 
burden  the  goal  setting  process  might 
put  on  smaller  recipients.  It  is  important 
to  note  that  a  recipient  could  only  use 
another  recipient's  goal  if  it  was  set  in 
accordance  with  this  rule  and  the  other 
recipient  performed  similar  contracting 
in  a  similar  market  area.  Using  another 
recipient's  approved  goal  would  only 
satisfy  the  first  step  of  the  goal  setting 
process.  It  would  serve  as  the  base 
figure,  and  could  not  be  used  to  skip 
over  step  two  of  the  process.  The 
recipient  would  need  to  examine  the 
same  additional  evidence  it  would 
otherwise  use  to  determine  whether  to 
adjust  its  goal  from  the  base  figure,  as 
well  as  being  required  to  make 
adjustments  to  accoimt  for  differences 
in  its  local  market  or  contracting 
program. 

Tae  final  rule  also  maintains  the 
option  of  devising  an  alternative  method 
of  calculating  a  base  figure  for  the  goal 
setting  process.  Explicitly  listing  this 
option  serves  to  emphasize  the  point 
that  the  options  in  the  rule  are  examples 
meant  as  guidelines  intended  to  ensure 
maximimi  flexibility  for  recipients. 
Recipients  can  use  this  option  to  take 
advantage  of  their  unique  expertise  or 
any  imique  source  of  data  that  they  have 
that  may  not  be  available  to  other 
recipients.  The  concerned  operating 
administration  will  review  and  approve 
the  proposals  of  recipients  that  believe 
they  can  calculate  a  base  figure  that  will 
better  reflect  their  relevant  market  than 
any  of  the  examples  provided  in  this 
rule.  Approval  will  be  contingent  on  the 
proposals  following  the  same  principles 
that  apply  to  any  recipient:  the 
methodology  must  be  based  on 
demonstrable  data  of  relevant  market 
conditions  and  be  designed  to  reach  a 
goal  that  the  recipient  would  expect 
DBEs  to  achieve  in  the  absence  of 
discrimination. 

Step  2:  Adjusting  the  Base  Figure 

As  alluded  to  above,  measuring  the 
relative  availability  of  DBEs  to  derive  a 
base  figure  is  only  the  first  step  of  the 
goal  setting  process.  To  ensure  that  they 
arrive  at  goals  that  truly  and  accxirately 
reflect  the  participation  they  would 
expect  absent  the  ejects  of 
discrimination,  recipients  must  go 
beyond  the  formulaic  measurement  of 


ciurent  availability  to  account  for  other 
evidence  of  conditions  affecting  DBEs. 
To  accomplish  this  second  step, 
recipients  must  first  survey  their 
jurisdiction  to  determine  what  types  of 
relevant  evidence  is  available  to  them. 
Then,  relying  on  their  own  knowledge 
of  their  contracting  markets  they  must 
review  the  evidence  to  determine 
whether  either  an  up  or  down 
adjustment  firom  the  base  figiu'e  is 
needed. 

One  universally  available  form  of 
evidence  that  all  recipients  should 
consider  is  the  proven  capacity  of  DBEs 
to  perform  work  on  DOT-assisted 
contracts.  All  recipients  have  been 
tracking  and  reporting  the  dollar  volume 
of  work  that  is  contracted  and 
subcontracted  to  DBEs  each  year. 
Viewed  in  isolation,  the  past 
achievements  of  DBEs  do  not  reflect  the 
availability  of  DBEs  relative  to  all 
available  businesses,  but  it  is  an 
important  and  current  measure  of  the 
ability  of  DBEs  to  perform  on  DOT- 
assisted  contracts. 

Though  not  universally  available, 
there  are  hundreds  of  existing  disparity 
studies  that  contain  a  wealth  of 
statistical  and  anecdotal  evidence  on  the 
utilization  of  disadvantaged  businesses. 
In  addition  to  being  a  possible  source  of 
data  for  Step  1  of  the  goal  setting 
process,  disparity  studies  should  be 
considered  during  Step  2  of  the  process. 
The  base  figure  from  Step  1  is  intended 
to  determine  the  relative  availability  of 
DBEs.  The  data  and  analysis  in  a 
disparity  study  can  help  a  recipient 
determine  whether  those  existing 
businesses  are  under-  or  over-utiUzed.  If 
a  recipient  has  a  study  with  disparity 
ratios  showing  that  existing  DBEs  are 
receiving  significantly  less  work  than 
expected,  an  upward  adjustment  from 
the  base  figure  is  called  for.  Similarly, 
if  the  disparity  ratio  shows 
overutilization,  a  downward  adjustment 
to  the  base  figure  would  be  warranted. 
The  anecdotal  evidence  and  analysis  of 
contracting  requirements  and  conditions 
that  may  have  a  discriminatory  impact 
on  DBEs  are  also  important  soiut:es  that 
should  be  examined  when  determining 
what  adjustment  to  make  to  the  base 
figure. 3  Finally,  disparity  studies  that 
are  conducted  within  a  recipient's 
jurisdiction  should  be  examined  even  if 
they  were  not  done  specifically  for  the 
recipient.  For  example,  a  state  highway 
agency  may  find  useful  data  and 


'  It  is  important  to  note  that  adjusting  the  goal  is 
only  part  of  the  response  a  recipient  should  make 
to  evidence  of  discriminatory  barriers  for  DBEs.  All 
recipients  have  a  primary  responsibitity  to  ensure 
non-discrimination  in  their  progrms  and  should  act 
aggressively  to  remove  any  discriminatory  barriers 
in  their  programs. 


analysis  in  either  a  statewide  disparity 
study  covering  other  agencies  or  in  a 
disparity  study  examining  contracting 
in  a  coimty  or  city  within  the  state. 

If  a  recipient  uses  another  recipient's 
goal  as  its  base  figure  under  Step  1  of 
the  goal  setting  process,  it  will  have  to 
make  additional  adjustments  to  ensure 
that  its  final  goal  is  narrowly  tailored  to 
its  market  and  contracting  program.  For 
example,  if  a  local  transit  or  airport 
authority  adopts  a  statewide  goal  as  its 
base  figure,  it  must  determine  the  extent 
that  local  relative  availability  of  DBEs 
differs  from  the  relative  availability  of 
DBEs  in  the  contracting  area  relied  on 
by  the  state.  The  local  recipient  would 
also  need  to  examine  the  differences  in 
the  type  of  contracting  work  in  its 
program  and  determine  whether  there 
are  significant  differences  in  the  relative 
availability  of  DBEs  in  any  fields  that 
are  unique  to  its  program — or  imique  to 
the  program  of  the  other  recipient. 
Similarly,  if  one  local  recipient  used  the 
goal  of  another  local  recipient  in  the 
same  market  as  its  base  figure,  it  would 
also  need  to  adjust  for  differences  in  the 
contracting  fields  used  by  the  two 
programs. 

Fmally,  the  rule  contains  a  brief  list 
of  other  types  of  data  a  recipient  could 
consider  when  adjusting  its  base  figure 
to  arrive  at  an  overall  goal.  The  Ust  is 
by  no  means  intended  to  be  exhaustive. 
Instead,  it  is  meant  as  a  guide  to  the 
types  of  information  a  recipient  should 
look  for  in  Step  2  of  the  goal  setting 
process.  There  is  a  wide  array  of 
relevant  local,  regional  and  national 
information  about  the  utilization  of 
disadvantaged  businesses.  Recipients 
are  encouraged  to  cast  as  wide  a  net  as 
they  can  to  carefully  examine  their 
contracting  programs  and  the  public  and 
private  markets  in  which  they  operate. 

Additional  Goal  Setting  Issues 

The  Department  proposed,  in  both  the 
1992  NPRM  and  the  1997  SNPRM,  that 
overall  goals  be  calculated  as  a 
percentage  of  DOT  funds  a  recipient 
expects  to  expend  in  DOT-assisted 
contracts.  This  is  different  from  the 
existing  part  23  rule,  which  asked 
recipients  to  set  overall  goals  on  the 
basis  of  all  funds,  including  state  and 
local  funds,  to  be  expended  in  DOT- 
assisted  contracts.  This  change  is  for 
accoimting  and  administrative 
convenience  and  is  not  intended  to  have 
a  substantive  effect  on  the  program. 
While  not  the  subject  of  many 
comments,  those  who  did  comment  on 
the  proposal  favored  the  change.  The 
final  rule  adopts  this  approach. 

A  few  recipients  commented  that 
public  participation  concerning  goal 
setting  was  bothersome.  Nevertheless, 
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we  view  it  as  a  n  essential  part  of  the 
goal  setting  prix;ess.  There  are  many 
stakeholders  involved  in  setting  goals, 
and  it  is  reasonable  that  they  should  be 
involved  in  thi  s  process  and  have  an 
opportunity  for  comment.  The  part  23 
provision  requiring  getting  a  state 
governor's  approval  of  a  goal  of  less 
than  10  percer  t  has  been  eliminated, 
both  because  c  verall  goals  are  no  longer 
tied  to  the  national  10  percent  goal  and 
to  reduce  adm  nistrative  burdens. 

The  goal  setl  ing  provision  of  the  final 
rule  continues  to  direct  recipients  to  set 
one  annual  ovisrall  goal  for  DBEs,  rather 
than  group-specific  goals  separating 
minority  and  women-owned  businesses. 


Section  26.47 
Penalized  for 
Goals? 


Can  Recipients  Be 
i  'ailing  To  Meet  Overall 


This  is  a  ne\  /  section  of  the 
regulation,  the  purpose  of  which  is  to 
clarify  the  Department's  views  on  the 
situations  in  v\  hich  it  is  appropriate  to 
impose  sancticns  on  recipients  with 
respect  to  goal  5.  The  provision  states 
explicitly  wha  has  long  been  the 
Department's  jiolicy:  no  recipient  is 
sanctioned,  or  found  in  noncompliance, 
simply  becau&j  it  fails  to  meet  its 
overall  goal.  Ir  fact,  through  the  history 
of  the  DBE  pre  jram,  the  Depeirtment 
never  has  sane  tioned  a  recipient  for 
failing  to  obtain  a  particular  amount  of 
DBE  participation. 

On  the  otiiei  hand,  if  a  recipient  fails 
to  set  an  overa  1  goal  which  the 
concerned  operating  administration 
approves,  or  fails  to  operate  its  program 
in  good  faith  t(  iward  the  objective  of 
meeting  the  goal,  it  is  subject  to  a 
finding  of  non^  :ompliance  and  possible 
sanctions.  For  example,  if  a  recipient 
refuses  to  establish  a  goal  or,  having 
established  one,  does  little  or  nothing  to 
work  toward  auaining  it,  it  would  be 
reasonable  for  jthe  Department  to  find 
the  recipient  ill  noncompliance.  Like  all 
compliance  provisions  of  the  rule,  this 
provision  is  subject  to  the  "court  order" 
exception  recently  created  by  statute 
(see§26.101(h()). 


How  Are  Overall  Goals 
Transit  Vehicle 


Section  26.49 
Established  foi  • 
Manufacturen 

This  provisi  )n  basically  continues  in 
effect  the  exist  ing  transit  vehicle 
manufacturer  ITVM)  provisions  of  the 
rule.  The  SNPRM  proposed  to  change 
the  existing  ru  e  in  two  respects.  FHWA 
or  FA  A  recipi(  nts  could  avail 
themselves  of  similar  provisions,  if  they 
chose.  The  fin;  d  rule  retains  this 
flexibility.  Alsa,  it  was  proposed  that 
FTA,  rather  thm  manufacturers,  would 
set  TVM  goals  The  few  comments  we 
received  on  th  s  section  objected  to  the 


latter  change.  Consequently,  we  will  not 
adopt  the  proposed  change  and  will 
continue  to  require  the  TVMs 
themselves  to  set  their  own  goals  based 
on  the  principles  outlined  in  §  26.45  of 
this  rule. 

Section  26.51     What  Means  Do 
Recipients  Use  To  Meet  Overall  Goals? 

One  of  the  key  points  of  both  the 
SNPRM  and  this  final  rule  is  that,  in 
meeting  overall  goals,  recipients  have  to 
give  priority  to  race-neutral  means.  By 
race-neutral  means  (a  term  which,  for 
purposes  of  this  rule,  includes  gender 
neutrality),  we  mean  outreach,  technical 
assistance,  procurement  process 
modification,  etc. — measures  which  can 
be  used  to  increase  opportunities  for  all 
small  businesses,  not  just  DBEs,  and  do 
not  involve  setting  specific  goals  for  the 
use  of  DBEs  on  individual  contracts. 
Contract  goals,  on  the  other  hand,  are 
race-conscious  measures. 

In  the  context  of  these  definitions,  it 
is  important  to  note  that  awards  of 
contracts  to  DBEs  are  not  necessarily 
race-conscious  actions.  Whenever  a  DBE 
receives  a  prime  contract  because  it  is 
the  lowest  responsible  bidder,  the 
resulting  DBE  participation  was 
achieved  through  race-neutral  means. 
Similarly,  when  a  DBE  receives  a 
subcontract  on  a  project  that  does  not 
have  a  contract  goal,  its  participation 
was  also  achieved  through  race-neutral 
means.  Finally,  even  on  projects  that  do 
carry  contract  goals,  when  a  prime 
awards  a  particular  subcontract  to  a  DBE 
because  it  has  proven  in  the  past  that  it 
does  the  best  or  quickest  work,  or 
because  it  submitted  the  lowest  quote, 
the  resulting  DBE  participation  has,  in 
fact,  been  achieved  through  race-neutral 
means.  We  also  note  that  the  use  of  race- 
neutral  measures  (e.g.,  outreach, 
technical  assistance)  specifically  to 
increase  the  participation  of  DBEs  does 
not  convert  these  measures  into  race- 
conscious  measures. 

A  number  of  non-DBE  contractors 
commented  that  race-neutral  measures 
should  not  only  be  given  priority,  but 
must  be  tried  and  fail  before  any  use  of 
contract  goals  can  occur.  This,  they 
asserted,  is  essential  for  a  program  to  be 
narrowly  tailored.  The  law  on  this  point 
is  fairly  clear,  and  does  not  support  the 
coramenters'  contention.  The  extent  to 
which  race-neutral  alternatives  were 
considered  and  deemed  inadequate  to 
remedy  the  problem  is  the  relevant 
narrow  tailoring  question.  Both  in  past 
legislation  and  when  considering  "TEA- 
21,  Congress  did  consider  race-neutral 
alternatives.  In  fact,  as  described  above, 
throughout  the  debate.  Member  after 
Member  gave  examples  of  how  state  and 
local  race-neutral  programs  without 


goals  fail  to  overcome  the 
discriminatory  barriers  that  face  DBEs. 
Congress'  careful  consideration  and 
conclusion  that  race-neutral  means  are 
insufficient,  buttressed  by  this  rule's 
emphasis  on  achieving  as  much  of  the 
goal  as  possible  through  race-neutral 
means,  satisfies  this  part  of  the  narrow 
tailoring  requirement. 

No  one  opposed  the  use  of  race- 
neutral  means,  though  a  number  of 
DBEs  and  recipients  stressed  that  these 
means,  standing  alone,  were  insufficient 
to  address  discrimination  and  its  effects. 
Most  recipients  and  non-DBE 
contractors  supported  the  use  of  race- 
neutral  measures,  though  some 
recipients  said  that  increased  use  of 
these  measures  would  require 
additional  resources. 

The  relationship  between  race- 
conscious  and  race-neutral  measures  in 
the  final  rule  is  very  important.  The 
recipient  estabUshes  an  overall  goal. 
The  recipient  estimates,  in  advance, 
what  part  of  that  goal  it  can  meet 
through  the  use  of  race-neutral  means. 
This  projection,  and  the  basis  for  it, 
would  be  provided  to  the  concerned 
operating  administration  at  the  same 
time  as  the  overall  goal,  and  is  subject 
to  OA  approval. 

The  requirement  of  the  rule  is  that  the 
recipient  get  the  maximum  feasible  DBE 
participation  through  race-neutral 
means.  The  recipient  uses  race- 
conscious  measures  (e.g.,  sets  contract 
goals)  to  get  the  remainder  of  the  DBE 
participation  it  needs  to  meet  the  overall 
goal.  If  the  recipient  expects  to  be  able 
to  meet  its  entire  overall  goal  through 
race-neutral  means,  it  could,  with  OA 
approval,  implement  its  program 
without  any  use  of  contract  goals. 

For  example,  suppose  Recipient  X 
establishes  an  1 1  percent  overall  goal  for 
Fiscal  Year  2000.  This  is  the  amount  of 
DBE  participation  that  X  has  determined 
it  would  have  if  the  playing  field  were 
level.  Recipient  X  projects  that,  using  a 
combination  of  race-neutral  means,  it 
can  achieve  5  percent  DBE 
participation.  Recipient  X  then  sets 
contract  goals  on  some  of  its  contracts 
throughout  the  year  to  bring  in  an 
additional  6  percent  DBE  participation. 
Recipients  would  keep  data  separately 
on  the  DBE  participation  obtained 
through  those  contracts  that  either  did 
or  did  not  involve  the  use  of  contract 
goals.  Recipients  would  use  this  and 
other  data  to  adjust  their  use  of  race- 
neutral  means  and  contract  goals  during 
the  remainder  of  the  year  and  in  future 
years.  For  example,  if  Recipient  X 
projected  being  able  to  attain  5  percent 
DBE  participation  through  race-neutral 
measures,  but  was  only  able  to  obtain  1 
percent  from  the  race-neutral  measures 
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it  used,  Recipient  X  would  increase  its 
future  use  of  contract  goals.  On  the 
other  hand,  if  Recipient  X  exceeded  its 
prediction  that  it  would  get  5  percent 
DBE  participation  from  race-neutral 
measures  and  actually  obtained  10 
percent  DBE  participation  from  the 
contracts  on  which  there  were  no 
contract  goals,  it  would  reduce  its  future 
use  of  contract  goals.  A  recipient  that 
was  consistently  able  to  meet  its  overall 
goal  using  only  race-neutral  measures 
would  never  need  to  use  contract  goals. 

Most  recipients  and  non-DBE 
contractors  agreed  with  the  SNPRM's 
proposal  that  (contrary  to  the  part  23 
provision  on  this  subject)  contract  goals 
not  be  required  on  all  contracts.  This 
provision  is  retained  in  the  final  rule. 
We  believe  that  this  provision  provides 
recipients  the  ability  to  achieve  the 
objective  of  a  narrowly  tailored 
program.  The  rule  also  reiterates  that  the 
contract  goal  need  not  be  set  at  the  same 
level  as  the  overall  goal.  To  express  this 
more  clearly,  let  us  return  to  the  above 
example  of  Recipient  X.  Just  because 
Recipient  X  has  an  overall  goal  of  11 
percent,  it  does  not  have  to  set  a 
contract  goal  on  each  contract.  Nor  does 
it  have  to  establish  an  1 1  percent  goal 
on  each  contract  on  which  it  does  set  a 
contract  goal.  Indeed,  since  X  has 
projected  that  it  can  achieve  almost  half 
of  its  overall  goal  through  race-neutral 
means,  it  would  most  likely  set  contract 
goals  on  some  contracts  but  not  on 
others.  On  contracts  with  a  contract 
goal,  the  goal  might  be  4  percent  one 
time,  18  percent  another  time,  9  percent 
another  time,  depending  on  the  actual 
work  involved  in  each  contract,  the 
location  of  the  work  and  the 
subcontracting  opportunities  available. 
The  idea  is  for  X  to  set  contract  goals 
that,  cimiulatively  over  the  year,  bring 
in  6  percent  DBE  participation,  which, 
added  to  the  5  percent  participation  X 
projects  achieving  from  race-neutral 
measures,  ends  up  meeting  the  11 
percent  overall  goal. 

The  SNPRM  asked  for  comment  on 
evaluation  credits  as  an  additional  race- 
conscious  measure  that  recipients  could 
use  to  meet  overall  goals.  The  vast 
majority  of  the  many  comments  on  this 
subject  opposed  the  use  of  evaluation 
credits,  on  both  legal  (e.g.,  as  contrary 
to  narrow  tailoring)  and  policy  (e.g.,  as 
confusing  and  subjective)  grounds.  A 
smaller  number  of  commenters  favored 
at  least  giving  recipients  discretion  to 
use  this  tool.  While  the  Department 
does  not  agree  uath  the  contention  that 
evaluation  credits  are  legally  suspect, 
we  do  agree  with  much  of  the  sentiment 
against  using  them  in  the  DBE  program, 
particularly  the  practical  difHculties 
they  might  involve  when  applied  to 


subcontracting  (which  constitutes  the 
main  source  of  DBE  participation  in  the 
program).  As  a  result,  the  final  rule  does 
not  contain  an  evaluation  credits 
provision. 

The  SNPRM  proposed  certain 
mechanisms  for  determining  when  it 
was  appropriate  to  ratchet  back  the  use 
of  contract  goals.  Most  commenters  said 
they  foimd  these  particular  mechanisms 
complicated  and  confusing.  The 
Department  believes  that,  as  a  matter  of 
narrow  tailoring,  it  is  important  to  have 
concrete  mechanisms  in  place  to  ensure 
that  race-conscious  measures  like 
contract  goals  are  used  only  to  the 
extent  necessary  to  ensure  a  level 
playing  field.  The  final  rule  contains 
examples  of  four  such  mechanisms. 

The  first  mechanism  appUes  to  a 
situation  in  which  a  recipient  estimates 
that  it  can  meet  its  overall  goal 
exclusively  through  the  use  of  race- 
neutral  goals.  In  this  case,  the  recipient 
simply  does  not  set  contract  goals 
during  the  year.  The  second  mechanism 
takes  this  approach  one  step  further.  If 
the  recipient  meets  its  overall  goal  two 
years  in  a  row  using  onyy  race-neutral 
measures,  the  recipient  continues  to  use 
only  race-neutral  measures  in  future 
years,  without  having  to  project  each 
year  how  much  of  its  overall  goal  it 
anticipates  meeting  through  race-neutral 
and  race-conscious  means,  respectively. 
However,  if  in  any  year  the  recipient 
does  not  meet  its  overall  goal,  the 
recipient  must  make  the  projection  for 
the  following  year,  using  race-conscious 
means  as  needed  to  meet  the  goal. 

The  third  mechanism  applies  to 
recipients  who  exceed  their  overall 
goals  for  two  years  in  a  row  while  using 
contract  goals.  In  the  third  year,  when 
setting  their  overall  goal  and  making 
their  projection  of  the  amount  of  DBE 
participation  they  wrill  achieve  through 
race-neutral  means,  they  would 
determine  the  average  percentage  by 
which  they  exceeded  their  overall  goals 
in  the  two  previous  years.  They  would 
then  use  that  percentage  to  reduce  their 
reliance  on  contract  goals  in  the  coming 
year,  as  noted  in  the  regulatory  text 
example.  The  rationale  for  this 
reduction  is  that  the  recipient's  overall 
goal  represents  its  best  estimation  of  the 
participation  level  expected  for  DBEs  in 
the  absence  of  discrimination.  By 
exceeding  that  goal  consistently,  the 
recipient  may  be  relying  too  heavily  on 
race-conscious  measures.  Scaling  back 
the  use  of  contract  goals — while  keeping 
careful  track  of  DBE  participation  rates 
on  projects  without  contract  goals — will 
ensure  that  the  recipient's  DBE  program 
remains  narrowly  tailored  to 
overcoming  the  continuing  effects  of 
discrimination. 


The  fourth  mechanism  operates 
writhin  a  given  year.  If  a  recipient 
determines  part  way  through  the  year 
that  it  will  exceed  (or  fall  short  of)  its 
overall  goal,  and  it  is  using  contract 
goals  during  that  year,  it  would  scale 
back  its  use  of  contract  goals  (or 
increase  it  use  of  race-neutral  means 
and/or  contract  goals)  during  the 
remainder  of  the  year  to  ensiue  that  it 
is  using  an  appropriate  balance  of 
means  to  meet  its  "level  playing  field" 
objectives. 

There  were  also  a  number  of 
comments  on  how  contract  goals  should 
be  expressed.  Most  favored  continuing 
the  existing  practice  of  adding  together 
the  Federal  and  local  shares  of  a 
contract  and  expressing  the  contract 
goal  as  a  percentage  of  the  sum  because 
it  works  well  and  avoids  confusion.  A 
few  comments  favored  expressing 
contract  goals  as  a  percentage  of  only 
the  Federal  share  of  a  contract. 
Ultimately,  we  believe  that  it  is  not 
necessary  for  the  Department  to  dictate 
which  method  to  use.  Recipients  may 
continue  to  use  whichever  method  they 
feel  works  best  and  allows  them  to 
accurately  track  the  participation  of 
DBEs  in  their  program.  Recipients  need 
only  ensure  that  they  are  consistent  and 
clearly  express  the  method  they  are 
using,  and  report  to  the  Department  the 
total  federal  aid  dollars  spent  and  the 
federal  aid  dollars  spent  with  DBEs. 

As  a  last  note  on  tnis  topic,  FAA 
recipients  are  reminded  that  funds 
derived  from  passenger  facility  charges 
(PFCs)  are  not  covered  by  this  part  and 
should  not  be  counted  as  part  of  the 
Federal  share  in  any  goal  calculation.  If 
a  recipient  chooses  to  express  its 
contract  goals  as  a  percentage  of  the 
combined  Federal  and  local  share,  it 
may  include  the  PFC  funds  as  part  of 
the  local  share. 

Section  26.53     What  Are  the  Good 
Faith  Efforts  Procedures  Recipients 
Follow  in  Situations  Where  There  Are 
Contract  Goals? 

There  was  little  disagreement  about 
the  main  point  of  this  section.  When  a 
recipient  sets  a  contract  goal,  the  basic 
obligation  of  bidders  is  to  make  good 
faith  efforts  (GFE)  to  meet  it.  They  can 
demonstrate  these  efforts  in  either  of 
two  ways,  which  are  equally  valid.  First, 
they  can  meet  the  goal,  by  documenting 
that  they  have  obtained  commitments 
for  enough  DBE  participation  to  meet 
the  goal.  Second,  even  though  they  have 
not  met  the  goal,  they  can  document 
that  they  have  made  good  faith  efforts  to 
do  so.  The  Department  emphasizes 
strongly  that  this  requirement  is  an 
important  and  serious  one.  A  refusal  by 
a  reci]jient  to  accept  valid  showings  of 
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good  faith  is  not  acceptable  under  this 
rule.  J 

Appendix  ii  discusses  in  greater 
detail  the  kin^s  of  good  faith  efforts 
bidders  are  e)4>ected  to  make.  There  was 
a  good  deal  ol  comment  concerning  its 
contents.  Nonj-minority  contractors 
recited  that  good  faith  efforts  standards 
should  be  "objective,  measurable, 
realistically  achievable,  and 
standardized.]'  Not  one  of  these 
comments  provided  any  examples  or 
suggestions  ol  what  "objective, 
measurable,  rfalistically  achievable,  and 
standardized']  standards  would  look 
like,  howeveri  Certainly  a  one-size-fits- 
all  checklist  i|  neither  desirable  nor 
possible.  Whdt  constitutes  a  showing  of 
adequate  gooq  faith  efforts  in  a 
particular  proburement  is  an 
intrinsically  fact-specific  judgment  that 
recipients  mupt  make.  Circumstances  of 
procurements!  vary  widely,  and  GFE 
determinations  must  fit  each  individual 
situation  as  clpsely  as  possible. 

The  proposed  good  raith  efforts 
appendix  suggested  that  one  of  the 
factors  recipi^ts  could  take  into 
account  is  thej  behavior  of  bidders  other 
than  the  apparent  successful  bidder.  For 
example,  if  th^  latter  failed  to  meet  the 
contract  goal,  but  other  bidders  did,  that 
could  suggest  {that  the  apparent 
successful  bidder  had  not  exerted 
sufficient  efforts  to  get  DBE 
participation.  [Recipients  who 
commented  on  this  issue  favored  the 
concept;  non-DBE  contractors  opposed 
it.  The  final  nile's  Appendix  A  makes 
clear  that  recipients  are  not  to  use  a 
"conclusive  ptesiimption"  approach,  in 
which  the  apparent  successful  bidder  is 
summarily  found  to  have  failed  to  make 
good  faith  effqrts  simply  because 
another  bidder  was  able  to  meet  the 
goal.  Howevei ,  the  track  record  of  other 
bidders  can  b<  i  a  relevant  factor  in  a  GFE 
determination,  in  more  than  one  way.  If 
other  bidders  lave  met  the  goal,  and  the 
apparent  succ  jssful  bidder  has  not,  this 
at  least  raises  Jie  question  of  whether 
the  apparent  successful  bidder's  efforts 
were  adequate .  It  does  not,  by  itself, 
prove  that  the  apparent  successful 
bidder  did  no  make  a  good  faith  effort 
to  get  DBE  paiticipation,  however.  On 
the  other  han(  ,  if  the  apparent 
successful  bid  der — even  if  it  failed  to 
meet  the  goal- -got  as  much  or  more 
DBE  participa  ion  than  other  bidders, 
then  this  fact  vould  support  the 
apparent  succjssful  bidder's  showing  of 
GFE.  The  revi  led  Appendix  makes  these 
points. 

The  propos(  id  good  faith  efforts 
appendix  also  expanded  on  language  in 
part  23  concerning  price-based 
decisions  by  p  rime  contractors.  The 
existing  langu  ige  provides  that  a 


recipient  can  use,  as  evidence  of  a 
bidder's  failure  to  make  good  faith 
efforts,  the  recipient's  rejection  of  a  DBE 
subcontractor's  "reasonable  price"  offer. 
The  SNPRM  added  that  a  recipient 
could  set  a  price  differential  from  1-10 
percent  to  evaluate  bidders'  efforts.  If  a 
bidder  did  not  meet  the  goal  and 
rejected  a  DBE  offer  within  the  range, 
the  recipient  could  view  the  bidder  as 
not  making  good  faith  efforts.  This  was 
an  attempt  to  provide  additional, 
quantified,  guidance  to  recipients  on 
this  issue. 

Comment  was  mixed  on  this  issue. 
Non-DBE  prime  contractors  generally 
opposed  the  price  differential  idea, 
saying  that  it  encouraged  deviations 
from  the  traditional  low  bid  system.  It 
should  be  noted,  however,  that 
subcontracts  are  typically  awarded 
outside  any  formal  low  bid  system. 
Some  recipients  thought  that  it  was  a 
bad  idea  to  designate  a  range,  because 
it  would  limit  their  discretion,  while 
others  liked  the  additional  definiteness 
of  the  range.  Most  recipients  supported 
the  "reasonable  price"  concept  in 
general,  even  if  they  had  their  doubts 
about  the  value  of  a  range.  Some  DBE 
organizations  favored  the  range 
approach. 

'Taking  all  the  comments  into 
consideration,  the  Department  has 
decided  to  retain  language  similar  to 
that  of  part  23,  without  reference  to  any 
specific  range.  Appendix  A  now 
provides  that  the  fact  that  some 
additional  costs  may  be  involved  in 
finding  and  using  DBFs  is  not  in  itself 
sufficient  reason  for  a  bidder's  failure  to 
meet  a  DBE  contract  goal,  as  long  as 
such  costs  are  reasonable.  Along  with 
this  emphasis  on  the  reasonableness  of 
the  cost  necessarily  comes  the  fact  that 
prime  contractors  are  not  expected  to 
bear  unreasonable  costs.  The  availability 
of  a  good  faith  efforts  waiver  of  the 
contract  goal  helps  to  ensure  that  a 
prime  contractor  will  not  be  in  a 
position  where  it  has  to  accept  an 
excessive  or  unreasonable  bid  ft-om  a 
DBE  subcontractor.  At  the  same  time, 
any  burden  that  a  non-DBE 
subcontractor  might  face  is  also  limited 
by  the  reasonableness  of  competing 
bids.  This  approach  retains  flexibility 
for  recipients  while  avoiding  the 
concerns  commenters  expressed  about  a 
particular  range. 

The  SNPRM  proposed  that  recipients 
would  have  to  provide  for  an 
administrative  review  of  decisions  that 
a  bidder's  GFE  showing  was  inadequate. 
The  purpose  of  the  provision  was  to 
ensure  that  recipients  did  not  arbitrarily 
dismiss  bidders'  attempts  to  show  that 
they  made  good  faith  efforts.  The 
provision  was  meant  to  emphasize  the 


seriousness  with  which  the  Department 
takes  the  GFE  requirement  and  to  help 
respond  to  allegations  that  some 
recipients  administered  the  program  in 
a  quota-like  fashion.  The  SNPRM  also 
asked  whether  such  a  mechanism 
should  be  operated  entirely  by  the 
recipient  or  whether  a  committee 
including  representatives  of  DBE  and 
non-DBE  contractors  should  be 
involved. 

A  number  of  recipients,  and  a  few 
contractors,  opposed  the  idea  on  the 
basis  of  concern  about  administrative 
burdens  on  recipients  and  potential 
delays  in  the  procurement  process.  A 
greater  number  of  commenters,  largely 
non-DBE  contractors  but  also  including 
recipients  and  DBEs,  supported  the 
proposal  as  ensuring  greater  fairness  in 
the  process.  A  significant  majority  of  all 
commenters  said  that  the  recipient 
should  operate  the  system  on  its  own, 
because  a  committee  would  make  the 
process  more  cumbersome  and  raise 
conflict  of  interest  issues. 

The  Department  will  adopt  this 
proposal,  which  should  add  to  the 
fairness  of  the  system  and  make 
allegations  of  de  facto  quota  operations 
less  likely.  The  Department  intends  that 
reconsideration  be  administered  by 
recipients.  The  regulation  does  not  call 
for  a  committee  involving  non-recipient 
personnel.  The  Department  intends  that 
the  process  be  informal  and  timely.  The 
recipient  could  ensure  that  the  process 
be  completed  within  a  brief  period  (e.g., 
5-10  days)  to  minimize  any  potential 
delay  in  procurements.  The  bidder 
would  have  an  opportunity  to  meet  with 
the  reconsideration  official,  but  a  formal 
hearing  is  not  required.  To  ensure 
fairness,  the  reconsideration  official 
must  be  someone  who  did  not 
participate  in  the  original  decision  to 
reject  the  bidder's  showing.  The 
recipient  would  have  to  provide  a 
written  decision  on  reconsideration,  but 
there  would  be  no  provision  for 
administrative  appeals  to  DOT. 

A  point  raised  by  several  non-DBE 
commenters  was  that  DBEs  should  have 
to  make  good  faith  efforts  (even  when 
they  were  not  acting  as  prime 
contractors).  The  commenters  suggested 
things  like  providing  capacity 
statements  and  documenting  that  they 
have  bid  on  contracts.  This  point  is 
imrelated  to  the  subject  of  this  section, 
which  has  to  do  with  what  efforts 
bidders  for  prime  contracts  have  to 
make  to  show  that  they  have  made  to 
obtain  DBE  subcontractors.  It  is  difficult 
to  see  what  purpose  the  additional 
paperwork  burdens  these  commenters' 
requests  would  serve. 

One  of  the  most  hotly  debated  issues 
among  commenters  was  whether  DBE 
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finns  bidding  on  prime  contracts  should 
have  to  meet  goals  and  make  good  faith 
efforts  to  employ  DBE  subcontractors. 
Under  part  23,  DBE  prime  contractors 
did  not  have  to  meet  goals  or  make  good 
faith  efforts.  The  rationale  for  this 
position  was  that,  as  DBEs,  100  percent 
of  4he  work  of  these  contractors  counted 
toward  recipients'  conu-act  goals,  which 
the  firms  automatically  met. 

A  significant  majority  of  commenters 
on  this  issue — particularly  non-DBE 
contractors  but  also  including  some 
recipients  and  a  few  DBEs — argued  that 
DBE  primes  should  meet  goals  and 
make  GFE  the  same  as  other  contractors. 
Failing  to  do  so,  they  said,  went  beyond 
providing  a  level  playing  field  to  the 
point  of  providing  an  unfair  advantage 
for  DBE  bidders  for  prime  contracts. 
This  change  would  also  increase 
opportunities  for  DBE  subcontractors, 
they  said.  One  conunent  suggested 
requiring  DBE  prime  contractors  to  meet 
goals  or  make  GFE,  but  stressed  that 
work  they  performed  with  their  own 
forces  as  well  as  work  awarded  to  DBE 
subcontractors  should  count  toward 
goals. 

Supporters  of  the  current  system  said 
that  many  prime  contracts  performed  by 
DBEs  are  too  small  to  permit 
subcontracting  (of  course,  goals  need  be 
set  only  on  contracts  with 
subcontracting  possibilities).  Moreover, 
these  commenters — mostly  DBEs  and 
recipients — said  that  there  was  already 
inequity  as  between  DBEs  and  non- 
DBEs,  and  requiring  DBEs  to  meet  the 
same  requirements  simply  maintained 
the  inequity.  There  was  also  some 
support  for  a  third  option  the 
Department  included  in  the  SNPRM,  in 
wUch  DBEs  would  have  to  meet  goals 
and  make  GFE  to  the  extent  that  work 
they  proposed  to  perform  with  their 
own  forces  was  insufficient  to  meet 
goals. 

The  Department  believes  that,  in  a 
rule  aimed  at  providing  a  level  playing 
field  for  DBEs,  it  is  appropriate  to 
impose  the  same  requirements  on  all 
bidders  for  prime  contracts. 
Consequently,  part  26  will  depart  from 
the  part  23  approach  and  require  DBE 
prime  contractors  to  meet  goals  and 
make  good  faith  efforts  on  the  same 
basis  as  other  prime  contractors. 
However,  in  recognition  of  the  DBE 
bidders'  status  as  DBEs,  we  will  permit 
them  to  count  toward  goals  the  work 
that  they  commit  to  performing  with 
their  own  forces,  as  well  as  the  work 
that  they  conunit  to  be  performed  by 
DBE  subcontractors.  DBE  bidders  on 
prime  contracts  will  be  expected  to 
make  the  same  outreach  efforts  as  other 
bidders  and  to  dociunent  good  faith 


efforts  in  situations  where  they  do  not 
fully  meet  contract  goals. 

LJnder  part  23  and  the  SNPRM. 
recipients  have  a  choice  between 
handling  bidder  compliance  with 
contract  goals  and  good  faith  efforts 
requirements  as  a  matter  of 
responsiveness  or  responsibility.  Some 
recipients  and  other  contractors 
recoimted  successful  experience  with 
one  approach  or  the  other,  and 
suggested  reasons  why  everyone  should 
follow  each  approach  (e.g., 
responsiveness  as  a  deterrent  to  bid- 
shopping;  responsibility  as  a  more 
flexible  and  cost-effective  approach). 
Both  approaches  have  their  merits,  and 
the  Department  believes  the  best  course 
is  to  maintain  the  existing  recipient 
discretion  on  this  issue. 

Some  recipients  use  so-called 
"design-build"  or  "turnkey"  contracts, 
in  which  the  design  and  construction  of 
an  entire  project  is  contracted  out  to  a 
master  contractor.  The  master  contractor 
then  lets  subcontracts,  which  are  often 
equivalent  to  the  prime  contracts  that 
the  recipient  would  let  if  it  were 
designing  and  building  the  project 
directly.  In  a  sense,  the  master 
contractor  stands  in  the  shoes  of  the 
recipient. 

On  design-build  contracts,  the  normal 
process  for  setting  contract  goals  does 
not  fit  the  contract  award  process  well. 
At  the  time  of  the  award  of  the  master 
contract,  neither  the  recipient  nor  the 
master  contractor  knows  in  detail  what 
the  project  will  look  like  or  exactly  what 
contracting  opportunities  there  will  be, 
let  alone  the  identity  of  DBEs  who  may 
subsequently  be  involved.  In  these 
situations,  the  recipient  may  alter  the 
normal  process,  setting  a  project  goal  to 
which  the  master  contractor  commits. 
Later,  when  the  master  contractor  is 
letting  subcontracts,  it  will  set  contract 
goals  as  appropriate,  standing  in  the 
shoes  of  the  recipient.  The  recipient  will 
exercise  oversight  of  this  process. 

The  final  issue  in  this  section  has  to 
do  with  replacement  of  DBEs  that  drop 
out  of  a  contract.  What  actions,  if  any, 
should  a  prime  contractor  have  to  take 
when  a  DBE  is  unable  to  complete  a 
subcontract,  for  whatever  reason? 
Should  it  matter  whether  or  not  the 
DBF's  participation  is  needed  to  achieve 
the  prime  contractor's  goal? 

Comment  on  this  issue  came  mostly 
from  recipients,  with  some  non-DBE 
contractors  and  a  few  DBEs  providing 
their  views.  A  majority  of  the 
commenters  believed  that  replacement 
of  a  fallen-away  DBE  with  another  DBE 
(or  making  a  good  faith  effort  toward 
that  end)  should  be  required  only  when 
needed  to  ensure  that  the  prime 
contractor  continued  to  meet  its  contract 


goal.  Others  said  that,  since  using  DBEs 
to  which  the  prime  had  committed  at 
the  time  of  award  was  a  contractual 
requirement,  replacement  or  good  faith 
efforts  should  be  required  regardless  of 
the  prime's  ability  to  meet  the  goal 
without  the  lost  DBF's  participation. 
The  Department  believes  that,  in  a 
narrowly  tailored  rule,  it  is  not 
appropriate  to  require  DBE  participation 
at  a  level  exceeding  that  needed  to 
ensure  a  level  playing  field. 
Consequently,  we  will  require  a  prime 
contractor  to  replace  a  fallen-away  DBE 
(or  to  demonstrate  that  it  has  made  good 
faith  efforts  toward  that  end)  only  to  the 
extent  needed  to  ensure  that  the  prime 
contractor  is  able  to  achieve  the  contract 
goal  established  by  the  recipient  for  the 
proctuement.  The  Department  will  also 
retain  the  SNPRM  provision — supported 
by  most  commenters  who  mentioned 
it — ^that  a  prime  contractor  may  not 
terminate  a  DBE  firm  for  convenience 
and  then  perform  the  work  with  its  own 
forces  without  the  recipient's  written 
consent.  This  provision  is  intended  to 
prevent  abuse  of  the  program  by  a  prime 
contractor  who  would  commit  to  using 
a  DBE  and  then  bump  the  DBE  off  the 
project  in  favor  of  doing  the  work  itself. 

Section  26.55  How  Is  DBE  Participation 
Counted  Toward  Goals? 

In  a  narrowly  tailored  program,  it  is 
important  that  DBE  credit  be  awarded 
only  for  work  actually  being  performed 
by  DBFs  themselves.  The  necessary 
implication  of  this  principle  is  that 
when  a  DBE  prime  contractor  or 
subcontractor  subcontracts  work  to 
another  firm,  the  work  counts  toward 
DBE  goals  only  if  the  other  firm  is  itself 
a  DBE.  This  represents  a  change  from 
the  existing  rule  and  the  SNPllM,  which 
said  that  all  the  work  of  a  DBF's  contract 
(implicitly  including  work 
subcontracted  to  non-DBFs)  counts 
toward  goals.  A  few  comments  urged 
such  a  change.  The  new  language  is  also 
consistent  with  the  way  that  the  final 
rule  treats  goals  for  DBE  prime 
contractors. 

The  value  of  work  performed  by  DBEs 
themselves  is  deemed  to  include  the 
cost  of  materials  and  supplies 
purchased,  and  equipment  leased,  by 
the  DBF  from  non-DBF  sources.  For 
example,  if  a  DBE  steel  erection  firm 
buys  steel  from  a  non-DBF 
manufacturer,  or  leases  a  crane  from  a 
non-DBF  construction  firm,  these  costs 
count  toward  DBF  goals.  There  is  one 
exception:  if  a  DBF  subcontractor  buys 
supplies  or  leases  equipment  from  the 
prime  contractor  on  its  contract,  these 
costs  do  not  count  toward  DBF  goals. 
Soveral  comments  fi-ora  prime 
co.itractors  suggested  these  costs  should 
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count,  but  this  situation  is  too 
problematic,  in  our  view,  from  an 
independence  ind  commercially  useful 
function  (CUF)  point  of  view  to  permit 
DBE  credit. 

One  of  the  most  difficult  issues  in  this 
section  concen  is  how  to  count  DBE 
credit  for  the  s<  rvices  of  DBE  trucking 
firms.  The  SNPfy^  proposed  that,  to  be 
performing  a  C  JF,  a  DBE  trucking  firm 
had  to  own  50  lercent  of  the  trucks  it 
used  in  connec  ;ion  with  a  contract.  A 
number  of  comments  said  that  this 
requirement  wiis  out  of  step  with 
industry  practii  :e,  which  commonly 
involves  compj  nies  leasing  trucks  from 
owner-operatoi  s  and  other  sources  for 
purposes  of  a  project.  In  response  to 
these  conunenti,  the  Department 
revisited  this  is  sue  and  reviewed  the 
trucking  CUF  policies  of  a  number  of 
states.  The  resu  Iting  provision  requires 
DBFs  to  have  o  /erall  control  of  trucking 
operations  and  own  at  least  one  truck, 
but  permits  lea  ting  from  a  variety  of 
sources  under  controlled  conditions, 
with  varying  consequences  for  DBE 
credit  awarded 

A  DBE  need  :  lot  provide  all  the  trucks 
on  a  contract  tc  receive  credit  for 
transportation  Services,  but  it  must 
control  the  truoking  operations  for 
which  it  seeks  ^redit.  It  must  have  at 
least  one  truck  bnd  driver  of  its  own,  but 
it  can  lease  thejtrucks  of  others,  both 
DBFs  and  non-DBEs,  including  owner 
operators.  For  work  done  with  its  own 
trucks  and  drivers,  and  for  work  with 
DBE  lessees,  thfe  firm  receives  credit  for 
all  transportation  services  provided.  For 
work  done  witlj  non-DBE  lessees,  the 
firm  gets  crediti  only  for  the  fees  or 
commissions  itj  receives  for  arranging 
n  services,  since  the 
Ives  are  being  performed 


the  transportat 
services  them 
by  non-DBEs. 
When  we  sa 
own  at  least  oni 


that  a  DBE  firm  must 
of  the  trucks  it  uses  on 
a  contract,  we  iktend  for  recipients  to 
have  a  certain  Amount  of  discretion  for 
handling  unexpected  circumstances, 
beyond  the  conjtrol  of  the  firm.  For 
example,  suppdse  firm  X  starts  the 
contract  with  one  truck  it  owns.  The 
truck  is  disableid  by  an  accident  or 
mechanical  prdblem  part  way  through 
the  contract.  Recipients  need  not 
conclude  that  the  firm  has  ceased  to 
perform  a  commercially  useful  function. 
Most  commenters  who  addressed  the 
issue  agreed  wi  th  the  SNPRM  proposal 
that  a  DBE  does  i  not  perform  a  CUF 
unless  if  perfor  ns  at  least  30  percent  of 
the  work  of  a  C(  mtract  with  its  own 
forces  (a  few  commenters  suggested  50 
percent).  This  jirovision  has  been 
retained.  A  con  imenter  suggested  that 
the  use  of  two-i  )arty  checks  by  a  DBE 
and  another  fir  n  should  not 


automatically  preclude  there  being  a 
CUF.  While  we  do  not  believe  it  is 
necessary  to  include  rule  text  language 
on  this  point,  we  agree  with  the 
commenter.  As  long  as  the  other  party 
acts  solely  as  a  guarantor,  and  the  funds 
do  not  come  from  the  other  party,  we  do 
not  object  to  this  practice  where  it  is  a 
commonly-recognized  way  of  doing 
business.  Recipients  who  accept  this 
practice  should  monitor  its  use  closely 
to  avoid  abuse. 

One  commenter  noted  an  apparent 
inconsistency  between  counting  100 
percent  of  the  value  of  materials  and 
supplies  used  by  a  DBE  construction 
contractor  (e.g.,  in  the  context  of  a 
furnish  and  install  contract)  and 
counting  only  60  percent  of  the  value  of 
goods  obtained  by  a  non-DBE  contractor 
from  a  DBE  regular  dealer.  The  two 
situations  are  treated  differently,  but 
there  is  a  policy  jeason  for  the 
difference.  There  is  a  continuing 
concern  in  the  program  that,  if  non- 
DBEs  are  able  to  meet  DBE  goals  readily 
by  doing  nothing  more  than  obtaining 
supplies  made  by  non-DBE 
manufacturers  through  DBE  regular 
dealers,  the  non-DBEs  will  be  less  likely 
to  hire  DBE  subcontractors  for  other 
purposes.  As  a  policy  matter,  the 
Department  does  not  want  to  reduce 
incentives  to  use  DBE  subcontractors,  so 
we  have  not  permitted  100  percent 
credit  for  supplies  in  this  situation. 
Giving  100  percent  credit  for  materials 
and  supplies  when  a  DBE  contractor 
performs  a  furnish  and  install  contract 
does  not  create  the  same  type  of 
disincentive,  so  the  policy  concern  does 
not  apply.  In  our  experience,  the  60 
percent  credit  has  been  an  effective 
incentive  for  the  use  of  DBE  regular 
dealers,  so  those  firms  are  not  unduly 
burdened. 

Section  26.61     How  Are  Burdens  of 
Proof  Allocated  in  the  Certification 
Process? 

This  section,  which  states  a 
"preponderance  of  evidence"  standard 
for  applicants'  demonstration  to 
recipients  concerning  group 
membership,  ownership,  control,  and 
business  size,  received  favorable 
comment  from  all  commenters  who 
addressed  it.  We  are  retaining  it  with 
only  one  change,  a  reference  to  the  fact 
that,  in  the  final  rule,  recipients  will 
collect  information  concerning  the 
economic  status  of  prospective  DBE 
owners. 

Section  26.63     What  Rules  Govern 
Group  Membership  Determinations? 

There  were  several  comments  on 
details  of  this  provision.  One 
commenter  suggested  that  tribal 


registration  be  used  as  an  identifier  for 
Native  Americans.  The  suggestion  is 
consistent  with  long-standing  DOT 
guidance;  however  this  section  of  the 
regulation  is  meant  to  set  out  general 
rules  applicable  to  all  determinations  of 
group  membership,  not  to  enumerate 
means  of  making  the  determination  for 
specific  groups.  The  same  commenter 
suggested  that  if  someone  knowingly 
misrepresents  himself  as  a  group 
member,  he  should  not  be  given  further 
consideration  for  eligibility. 
Misrepresentation  of  any  kind  on  an 
application  is  a  serious  matter.  Indeed, 
misrepresentation  of  material  facts  in  an 
application  can  be  grounds  for 
debarment  or  even  criminal 
prosecution.  While  it  would  certainly  be 
appropriate  for  recipients  to  take  action 
against  someone  who  so  misrepresented 
himself,  the  regulatory  text  on  group 
membership  is  not  the  place  to  make  a 
general  point  about  the  consequences  of 
misrepresentation. 

Some  commenters  wanted  further 
definition  of  what  "a  long  period  of 
time"  means.  We  believe  it  would  be 
coimterproductive  to  designate  a 
number  of  years  that  would  apply  in  all 
cases,  since  circumstances  are  likely  to 
differ.  The  point  is  to  avoid 
"certification  conversions"  in  which  an 
individual  suddenly  discovers,  not  long 
before  the  application  process,  ancestry 
or  culture  with  which  he  previously  has 
had  little  involvement. 

We  are  adopting  the  SNPRM 
provision  without  substantive  change. 

Section  26.65     What  Rules  Govern 
Business  Size  Determinations? 

By  statute,  the  Department  is 
mandated  to  apply  SBA  small  business 
size  standards  to  determining  whether  a 
firm  is  a  small  business.  The 
Department  is  also  mandated  to  apply 
the  statutory  size  cap  ($16.6  million  in 
the  current  legislation,  which  the 
Department  adjusts  for  inflation  from 
time  to  time).  Consequently,  the 
Department  cannot  adopt  the  variety  of 
comments  we  received  to  adjust  size 
standards  or  the  gross  receipts  cap  to 
take  differences  among  industries  or 
regions  into  account.  We  are  adopting 
the  proposed  language,  using  the  new 
statutory  gross  receipts  cap.  As  under 
part  23,  a  firm  must  fit  imder  both  the 
relevant  SBA  size  standard  and  the 
generally  applicable  DOT  statutory  cap 
to  be  eligible  for  certification. 

A  few  commenters  asked  for 
additional  guidance  for  situations  in 
which  a  firm  is  working  in  more  than 
one  SIC  code,  and  the  SBA  size 
standards  for  the  different  SIC  codes  are 
different.  First,  size  determinations  are 
made  for  the  firm  as  a  whole,  not  for  one 
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division  or  another.  Second,  suppose 
the  size  of  Firm  X  (e.g.,  determined 
through  looking  at  the  firm's  gross 
receipts]  is  $5  million,  and  X  is  seeking 
certification  as  a  DBE  in  SIC  code  yyyy 
and  zzzz,  whose  SBA  small  business 
size  standards  are  $3.5  and  $7  million, 
respectively.  Firm  X  would  be  a  small 
business  that  could  be  certified  as  a 
DBE,  and  that  could  receive  DBE  credit 
toward  goals,  in  SIC  code  zzzz  but  not 
in  SIC  code  yyyy.  This  approach  to  the 
issue  of  difi^ering  standards  being 
involved  with  the  same  firm  fits  in  well 
with  the  general  requirement  of  part  26 
that  certification  be  for  work  in 
particular  SIC  codes. 

Section  26.67    What  Rules  Determine 
Social  and  Economic  Disadvantage? 

The  statutes  governing  the  DBE 
program  continue  to  state  that  members 
of  certain  designated  groups. are 
presumed  to  be  both  socially  and 
economically  disadvantaged.  Therefore, 
the  Department  is  not  adopting 
comments  suggesting  that  one  or  both  of 
the  presumptions  be  eliminated  from 
the  DBE  rule.  While  the  rule  does 
specify  that  applicants  who  are 
members  of  the  designated  groups  do 
have  to  submit  a  signed  certification 
that  they  are,  in  fact,  socially  and 
economically  disadvantaged,  this 
requirement  should  not  be  read  as 
msjung  simple  "self-certification" 
sufficient  to  establish  disadvantage.  As 
has  been  the  case  since  the  beginning  of 
the  DBE  program,  the  presumptions  of 
social  and  economic  disadvantage  are 
rebuttable. 

The  Department  is  making  an 
important  change  in  this  provision  in 
response  to  comments  about  how  to 
rebut  the  presumption  of  economic 
disadvantage.  Recipient  comments 
xmanimously  said  that  recipients  should 
collect  financial  information,  such  as 
statements  of  personal  net  worth  (PNW) 
and  income  tax  returns,  in  order  to 
determine  whether  the  presumption  of 
economic  disadvantage  really  apphes  to 
individual  applicants.  Particularly  in 
the  context  of  a  narrowly  tailored 
program,  in  which  it  is  important  to 
ensiu'e  that  the  benefits  are  focussed  on 
genuinely  disadvantaged  people  (not 
just  anyone  who  is  a  member  of  a 
designated  group),  we  believe  that  these 
comments  have  merit.  While  charges  by 
opponents  of  the  program  that 
fabulously  wealthy  persons  could 
readily  participate  imder  part  23  have 
been  exceedingly  hyperbolic  and 
inaccurate  (e.g.,  references  to  the  Sultan 
of  Brunei  as  a  potential  DBE),  it  is 
appropriate  to  give  recipients  this  tool 
to  make  sure  that  non-disadvantaged 
persons  do  not  participate. 


For  this  reason,  part  26  requires 
recipients  to  obtain  a  signed  and 
notarized  statement  of  personal  net 
worth  from  all  persons  who  claim  to 
own  and  control  a  firm  applying  for 
DBE  certification  and  whose  ownership 
and  control  are  relied  upon  for  DBE 
certification.  These  statements  must  be 
accompanied  by  appropriate  supporting 
dociunentation  (e.g.,  tax  returns,  where 
relevant).  The  rule  does  not  prescribe 
the  exact  supporting  documentation  that 
should  be  provided,  and  recipients 
should  strive  for  a  good  balance 
between  the  need  for  thorough 
examination  of  applicants'  PNW  and  the 
need  to  limit  paperwork  burdens  on 
applicants.  For  reasons  of  avoiding  a 
retroactive  paperwork  burden  on  firms 
that  are  now  certified,  the  rule  does  not 
require  recipients  to  obtain  this 
information  from  currently  certified 
firms.  These  firms  would  submit  the 
information  the  next  time  they  apply  for 
renewal  or  recertification.  The  final 
rule's  provisions  on  calculating  personal 
net  worth  are  derived  directly  from  SBA 
regulations  on  this  subject  (see  13  CFR 
§  124.104(c)(2),  as  amended  on  Jime  30, 
1998). 

One  of  the  primary  concerns  of  DBE 
firms  commenting  about  submitting 
personal  financial  information  is 
ensuring  that  the  information  remains 
confidential.  In  response  to  this 
concern,  the  rule  explicitly  requires  that 
this  material  be  kept  confidential.  It  may 
be  provided  to  a  third  party  only  with 
the  written  consent  of  the  individual  to 
whom  the  information  pertains.  This 
provision  is  specifically  intended  to  pre- 
empt any  contrary  application  of  state  or 
local  law  (e.g.,  a  state  freedom  of 
information  act  that  might  be 
interpreted  to  require  a  state 
transportation  agency  to  provide  to  a 
requesting  party  the  personal  income 
tax  return  of  a  DBE  applicant  who  had 
provided  the  return  as  supporting 
documentation  for  his  PNW  statement). 
There  is  one  exception  to  this 
confidentiality  requirement.  If  there  is  a 
certification  appeal  in  which  the 
economic  disadvantage  of  an  individual 
is  at  issue  (e.g.,  the  recipient  has 
determined  that  he  or  she  is  not 
economically  disadvantaged  and  the 
individual  seeks  DOT  review  of  the 
decision),  the  personal  financial 
information  would  have  to  be  provided 
to  DOT  as  part  of  the  administrative 
record.  The  Department  would  treat  the 
information  as  confidential. 

Creating  a  clear  and  definitive 
standard  for  determining  when  an 
individual  has  overcome  the  economic 
disadvantage  that  the  DBE  program  is 
meant  to  remedy  has  long  been  a 
contentious  issue.  In  1992,  the 


Department  proposed  to  use  a  personal 
net  worth  standard  of  $750,000  to  rebut 
the  presumption  of  disadvantage  for 
members  of  the  designated  groups.  In 
1997,  the  Department  proposed  a 
similar  idea,  though  rather  than  use  the 
$750,000  figure,  the  SNPRM  asked  the 
public  for  input  on  what  the  specific 
amount  should  be.  Finally,  as  discussed 
in  detail  above,  the  issue  of  ensuring 
that  wealthy  individuals  do  not 
participate  in  the  DBE  program  was  a 
central  part  of  the  1998  Congressional 
debate. 

Public  comment  on  both  proposals 
was  sharply  divided.  Roughly  equal 
nimibers  of  commenters  thought 
$750,000  was  too  high  as  thought  it  was 
too  low.  Commenters  proposed  figures 
ranging  fi-om  $250,000  to  $2  million. 
Others  supported  the  $750,000  level, 
which  is  based  on  the  SBA's  threshold 
for  participation  in  the  SDB  program  (it 
is  also  the  retention  level  for  the  8(a) 
program).  One  theme  running  through  a 
number  of  comments  was  that  recipients 
should  have  discretion  to  vary  the 
threshold  depending  on  such  factors  as 
the  local  economy  or  the  type  of  firms 
involved.  Some  comments  opposed  the 
idea  of  a  PNW  threshold  altogether  or 
suggested  an  alternative  approach  (e.g., 
based  on  Census  data  about  the 
distribution  of  wealth). 

Others  commented  that  rebutting  the 
presumption  did  not  go  far  enough, 
pointing  out  that  the  only  way  to  ensure 
that  wealthy  people  did  not  participate 
in  the  program  was  for  the  threshold  to 
act  as  a  complete  bar  on  the  eligibility 
of  an  individual  to  participate  in  the 
program.  Congress  appears  to  share  this 
concern.  While  they  differed  on  the 
effectiveness  of  past  DOT  efforts,  both 
proponents  and  opponents  of  the 
program  agreed  that  preventing  the 
participation  of  wealthy  individuals  was 
central  to  ensuring  the  constitutionality 
of  the  DBE  program. 

The  Department  agrees  and,  in  light  of 
the  comments  and  the  intervening  TEA- 
21  debate,  is  adopting  the  clearest  and 
most  effective  standard  available:  when 
an  individual's  personal  net  worth 
exceeds  the  $750,000  threshold,  the 
presumption  of  economic  disadvantage 
is  conclusively  rebutted  and  the 
individual  is  no  longer  eligible  to 
participate  in  the  DBE  program.  The 
Department  is  using  the  $750,000  figure 
because  it  is  a  well  established  and 
effective  part  of  the  SBA  programs  and 
is  a  reasonable  middle  ground  in  view 
of  the  wide  range  of  comments  calling 
for  higher  or  lower  thresholds.  Using  a 
figure  any  lower,  as  some  commenters 
noted,  could  penalize  success  and  make 
growth  for  DBFs  difficult  (since,  for 
example,  banks  and  insurers  frequently 
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look  to  the  personal  assets  of  small 
business  ownars  in  making  lending  and 
bonding  decis  ons).  Operating  the 
threshold  as  a  cap  on  eligibility  for  all 
applicants  alsi  serves  to  treat  men  and 
women,  minoiities  and  non-minorities 
equally. 

When  a  recipient  determines,  from 
the  PNW  statement  and  supporting 
information,  tijiat  an  individual's 
personal  net  v^orth  exceeds  $750,000, 
the  recipient  riiust  deem  the 
individual's  presumption  of  economic 
disadvantage  tp  have  been  conclusively 
rebutted.  No  hearing  or  other 
proceeding  is  called  for  in  this  case. 
When  this  happens  in  the  course  of  an 
application  fof  DBE  eligibility,  the 
certification  process  for  the  applicant 
firm  stops,  unless  other  socially  and 
economically  tiisadvantaged  owners  can 
account  for  the  required  51  percent 
ownership  and  control.  A  recipient 
cannot  count  tne  participation  of  the 
owner  whose  presumption  of  economic 
disadvantage  9as  been  conclusively 
rebutted  towatd  the  ownership  and 
control  requirements  for  DBE  eligibility. 

There  may  be  other  situations  in 
which  a  recipient  has  a  reasonable  basis 
(e.g.,  from  infcpnation  in  its  own  files, 
as  the  result  o|  a  complaint  from  a  third 
party)  for  believing  that  an  individual 
who  benefits  f  -om  the  statutory 
presumptions  is  not  really  socially  and/ 
or  economical  y  disadvantaged.  In  these 
cases,  the  recipient  may  begin  a 
proceeding  to  rebut  the  presumptions. 
For  example,  if  a  recipient  had  reason 
to  believe  that  the  owner  of  a  currently- 
certified  firm  ^ad  accumulated  personal 
assets  well  in  ^xcess  of  $750,000,  it 
might  begin  such  a  proceeding.  The 
recipient  has  Ipe  burden  of  proving,  by 
a  preponderance  of  evidence,  that  the 
individual  is  ilot  disadvantaged. 
However,  the  recipient  may  require  the 
individual  to  produce  relevant 
information.   ] 

It  is  possiblt  that,  at  some  time  in  the 
future,  SEA  mjay  consider  changing  the 
$750,000  cap  amount.  The  Department 
anticipates  w0rking  closely  with  SBA 
on  any  such  niatter  and  seeking 
comment  on  any  potential  changes  to 
this  rule  that  would  be  coordinated  with 
changes  SBA  proposes  for  Federal 
procurement  ttrograms  in  this  area. 

Under  part  ?3.  recipients  had  to 
accept  8{a)-cettified  firms  (except  for 
those  who  exqeeded  the  statutory  gross 
receipts  cap),  frhe  SNPRM  proposed 
some  modifications  of  this  requirement. 
Recipients  were  concerned  that  in  some 
situations  information  used  for  8(a) 
certification  cpuld  be  inaccurate  or  out 
of  date.  They  |ioted  differences  between 
8(a)  and  DBE  Certification  standards  and 
procedures.  They  asked  for  the  ability  to 


look  behind  8(a)  certifications  and  make 
their  own  certification  decisions. 

In  response  to  these  comments,  the 
Department  is  providing  greater 
discretion  to  recipients.  Under  part  26, 
recipients  can  treat  8(a)  certifications  as 
they  do  certifications  made  by  other 
DOT  recipients.  A  recipient  can  accept 
such  a  certification  in  lieu  of  conducting 
its  own  certification  process  or  it  can 
require  the  firm  to  go  through  part  or  all 
of  its  own  application  process.  Because 
SBA  is  beginning  a  certification  process 
for  firms  participating  in  the  small  and 
disadvantaged  business  (SDB)  program, 
we  will  treat  certified  SDB  firms  in  the 
same  way.  If  an  SDB  firm  is  certified  by 
SBA  or  an  organization  recognized  by 
SBA  as  a  certifying  authority,  a  recipient 
may  accept  this  certification  instead  of 
doing  its  own  certification.  (This  does 
not  apply  to  firms  whose  participation 
in  the  SDB  program  is  based  on  a  self- 
certification.)  We  note  that  this  way  of 
handling  SBA  program  certifications  is 
in  the  context  of  the  development  by 
DOT  recipients  of  uniform  certification 
programs.  If  a  unified  certification 
program  (UCP)  accepts  a  firm's  8(a)  or 
8(d)  certification,  then  the  firm  will  be 
certified  for  all  DOT  recipients  in  the 
state. 

People  who  are  not  presumed  socially 
and  economically  disadvantaged  can 
still  apply  for  DBE  certification.  To  do 
so,  they  must  demonstrate  to  the 
recipient  that  they  are  disadvantaged  as 
individuals.  Using  the  guidance 
provided  in  Appendix  E,  recipients 
must  make  case-by-case  decisions 
concerning  such  applications.  It  should 
be  emphasized  that  the  DBE  program  is 
a  disadvantage-based  program,  not  one 
limited  to  members  of  certain 
designated  groups.  For  this  reason, 
recipients  must  take  these  applications 
seriously  and  consider  them  fairly.  The 
applicant  has  the  burden  of  proof 
concerning  disadvantage,  however. 

Section  26.69     What  Rules  Govern 
Determinations  of  Ownership? 

Commenters  on  the  ownership 
provisions  of  the  SNPRM  addressed  a 
variety  of  points.  Most  commenters 
agreed  that  the  general  burden  of  proof 
on  applicants  should  be  the 
preponderance  of  the  evidence.  A  few 
commenters  thought  that  this  burden 
should  also  apply  in  situations  where  a 
firm  was  formerly  owned  by  a  non- 
disadvantaged  individual.  For  some  of 
these  situations,  the  SNPRM  proposed 
the  higher  "clear  and  convincing 
evidence"  standard,  because  of  the 
heightened  opportunities  for  abuse 
involved.  The  Department  believes  this 
safeguard  is  necessary,  and  we  will 


retain  the  higher  standard  in  these 
situations. 

Commenters  asked  for  more  guidance 
in  evaluating  claims  that  a  contribution 
of  expertise  from  disadvantaged  owners 
should  count  toward  the  required  51 
percent  owTiership.  They  cited  the 
potential  for  abuse.  The  Department 
believes  that  there  may  be 
circumstances  in  which  expertise  can  be 
legitimately  counted  toward  the 
ownership  requirement.  For  example, 
suppose  someone  with  a  great  deal  of 
expertise  in  a  computer-related  field, 
without  whom  the  success  of  his  or  her 
high-tech  start-up  business  would  not 
be  feasible,  receives  substantial  capital 
from  a  non-disadvantaged  source. 

We  have  modified  the  final  rule 
provision  to  reflect  a  number  of 
considerations.  Situations  in  which 
expertise  must  be  recognized  for  this 
purpose  are  limited.  The  expertise  must 
be  outstanding  and  in  a  specialized 
field:  everyday  experience  in 
administration,  construction,  or  a 
professional  field  is  unlikely  to  meet 
this  test.  (This  is  not  a  "sweat  equity" 
provision.)  We  believe  that  it  is  fair  that 
the  critical  expertise  of  this  individual 
be  recognized  in  terms  of  the  ownership 
determination.  At  the  same  time,  the 
individual  must  have  a  significant 
financial  stake  in  the  company.  This 
program  focuses  on  entrepreneurial 
activity,  not  simply  expertise.  While  we 
will  not  designate  a  specific  percentage 
of  ownership  that  such  an  individual 
must  have,  entrepreneurship  without  a 
reasonable  degree  of  financial  risk  is 
inconceivable. 

The  SNPRM's  proposals  on  how  to 
treat  assets  obtained  through 
inheritance,  divorce,  and  gifts  were 
somewhat  controversial.  Most 
comments  agreed  with  the  proposal  that 
assets  acquired  through  death  or  divorce 
be  counted.  One  commenter  objected  to 
the  provision  that  such  assets  always  be 
counted,  saying  that  the  owner  should 
have  to  make  an  additional 
demonstration  that  it  truly  owmed  the 
assets  before  the  recipient  counted 
them.  We  do  not  see  the  point  of  such 
an  additional  showing.  If  a  white  male 
business  owner  dies,  and  his  widow 
inherits  the  business,  the  assets  are 
clearly  hers,  and  the  deceased  husband 
will  play  no  further  role  in  operating  the 
firm.  Likewise,  assets  a  woman  obtains 
through  a  divorce  settlement  are 
unquestionably  hers.  Absent  a  term  of  a 
divorce  settlement  or  decree  that  limits 
the  customary  incidents  of  ownership  of 
the  assets  or  business  (a  contingency  for 
which  the  proposed  provision 
provided),  there  is  no  problem  for 
which  an  additional  showing  of  some 
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sort  by  the  owner  would  be  a  useful 
remedy. 

A  majority  of  comments  on  the  issue 
of  gifts  opposed  the  SNPRM  proposal, 
saying  that  gifts  should  not  be  counted 
toward  ownership  at  all.  The  main 
reason  was  that  allowing  gifts  would 
make  it  easier  for  fronts  to  infiltrate  the 
program.  Some  comments  also  had  a 
flavor  of  opposition  to  coimting  what 
commenters  saw  as  unearned  assets. 
The  Department  understands  these 
concerns.  If  a  non-disadvantaged 
individual  who  provides  a  gift  is  no 
longer  connected  with  the  business,  or 
a  disadvantaged  individual  makes  the 
gift,  the  issue  of  the  firm  being  a 
potential  front  is  much  reduced.  Where 
a  non-disadvantaged  individual  makes  a 
gift  and  remains  involved  with  the 
business,  the  concern  about  potential 
fronts  is  greater. 

For  this  reason,  the  SNPRM  erected  a 
presumption  that  assets  acquired  by  gift 
in  this  situation  would  not  count.  The 
applicant  could  overcome  this 
presimiption  only  by  showing,  through 
clear  and  convincing  evidence — a  high 
standard  of  proof — that  the  transfer  was 
not  for  the  purpose  of  gaining  DBE 
certification  and  that  the  disadvantaged 
owner  really  controls  the  company.  This 
provides  effective  safeguards  against 
fraud,  without  going  to  the  unfair 
extreme  of  creating  a  conclusive 
presumption  that  all  gifts  are 
illegitimate.  Also,  for  purposes  of 
ownership,  all  assets  are  created  equal. 
If  the  money  that  one  invests  in  a 
company  is  really  one's  own,  it  does  not 
matter  whether  it  comes  bom  the  sweat 
of  one's  brow,  a  bank  loan,  a  gift  or 
inheritance,  or  hitting  the  lottery.  As 
long  as  there  are  sufficient  safeguards  in 
place  to  protect  against  fronts — and  we 
believe  the  rule  provides  them — the 
origin  of  the  assets  is  imimportant.  We 
are  adopting  the  proposed  provisions 
without  change. 

Commenters  were  divided  about  how 
to  handle  marital  property,  especially  in 
community  property  states.  Some 
commenters  believed  that  such  assets 
should  not  be  counted  at  all.  This  was 
based,  in  part,  on  the  concern  that 
allowing  such  assets  to  be  counted 
could  make  it  difficult  to  screen  out 
interspousal  gifts  designed  to  set  up 
fronts,  even  if  irrevocable  transfers  of 
assets  were  made.  Other  commenters 
said  they  thought  the  proposal  was 
appropriate,  and  some  of  these  thought 
the  requirement  for  irrevocable  transfers 
was  unfair. 

The  Department  is  adopting  the 
proposed  language.  In  a  community 
property  state,  or  elsewhere  where 
property  is  jointly  held  between 
spouses,  the  wife  has  a  legal  interest  in 


a  portion  of  the  property.  It  is  really 
hers.  It  would  be  inappropriate  to  treat 
this  genuine  property  interest  as  if  it  did 
not  exist  for  purposes  of  DBE 
ownership. 

To  ensure  the- integrity  of  the 
program,  it  is  necessary  to  put 
safeguards  in  place.  The  regulation  does 
so.  First,  recipients  would  not  count 
more  assets  toward  DBE  ownership  than 
state  law  treats  as  belonging  to  the  wife 
(the  final  rule  provision  adds  language 
to  this  effect).  Second,  the  irrevocable 
transfer  requirement  prevents  the 
husband  from  being  in  a  position  to 
continue  to  claim  any  ownership  rights 
in  the  assets.  If  an  irrevocable  transfer 
of  assets  constitutes  a  gift  from  a  non- 
disadvantaged  spouse  who  remains 
involved  in  the  business,  then  the 
presumption/clear  and  convincing 
evidence  mechanism  discussed  above 
for  gifts  would  apply  to  the  transaction. 
If  recipients  in  community  property 
states  wanted  to  establish  a  mechanism 
for  allocating  assets  between  spouses 
that  was  consistent  writh  state  law,  but 
did  not  require  court  involvement  or 
other  more  formal  procedures,  they 
could  propose  doing  so  as  part  of  their 
DBE  programs,  subject  to  operating 
administration  approval. 

Most  commenters  supported  the 
SNPRM's  proposal  concerning  trusts, 
particularly  the  distinction  drawn 
between  revocable  hving  and 
irrevocable  trusts.  One  commenter 
favored  coimting  revocable  living  trusts 
when  the  same  disadvantaged 
individual  is  both  the  grantor  and 
beneficiary.  The  Department  believes 
there  is  merit  in  making  this  exception. 
If  the  same  disadvantaged  individual  is 
grantor,  beneficiary,  and  trustee  (i.e.,  an 
individual  puts  his  own  money  in  a 
revocable  living  trust  for  tax  planning  or 
other  legitimate  purposes  and  he  alone 
plays  the  roles  of  grantor,  beneficiary, 
and  trustee),  the  situation  seems 
indistinguishable  for  DBE  program 
purposes  from  the  situation  of  the  same 
individual  controlling  his  assets  without 
the  trust.  In  all  other  situations, 
revocable  living  trusts  would  not  coimt. 

Some  comments  asked  for 
clarification  of  the  51  percent 
ownership  requirement,  a  subject  on 
which  the  Department  has  received  a 
number  of  questions  over  the  years.  The 
Department  has  clarified  this 
requirement,  with  respect  to 
corporations,  by  stating  that  socially  and 
economically  disadvantaged  individuals 
must  own  51  percent  of  each  class  of 
voting  stock  of  a  corporation,  as  well  as 
51  percent  of  the  aggregate  stock.  A 
similar  point  applies  to  partnerships 
and  limited  Uability  companies.  This 
latter  type  of  company  was  not 


mentioned  in  the  SNPRM,  but  a 
commenter  specifically  requested 
clarification  concerning  it.  (We  have 
also  noted,  in  §  26.83,  that  limited 
Uability  companies  must  report  changes 
in  management  responsibility  to 
recipients.  This  is  intended  to  include 
situations  where  management 
responsibility  is  rotated  among 
members.)  These  clarifications  are 
consistent  with  SBA  regulations. 

There  are  some  ownership  issues  (e.g., 
concerning  stock  options  and 
distribution  of  dividends)  that  SBA 
addresses  in  some  detail  in  its 
regulations  (see  13  CFR  §  124.105  (c), 
(e),  (fj)  that  were  not  the  subject  of 
comments  to  the  DOT  SNPRM.  These 
issues  have  not  been  prominent  in  DOT 
certification  practice,  to  the  best  of  our 
knowledge,  so  we  are  not  adding  them 
to  the  rule.  However,  we  would  use  the 
SBA  provisions  as  guidance  in  the  event 
such  issues  arise. 

Section  26.71     What  Rules  Govern 
Determinations  Concerning  Control? 

Conunenters  generally  agreed  with  the 
proposed  provisions  concerning 
expertise  and  delegation  of 
responsibilities,  51  percent  control  of 
voting  stock,  and  differences  in 
remimeration.  A  few  commenters 
expressed  concern  about  having  to  make 
judgments  concerning  expertise. 
However,  this  expertise  standard,  as  a 
matter  of  interpretation,  has  been  part  of 
the  DBE  program  since  the  mid-1980s. 
We  do  not  believe  that  articulating  it  in 
the  regulatory  text  should  cause 
problems,  and  we  beUeve  it  is  a  very 
reasonable  and  understandable 
approach  to  expertise  issues.  The 
provision  concerning  51  percent 
ownership  of  voting  stock,  as  discussed 
above,  has  been  relocated  in  the 
ownership  section  of  the  rule.  The 
Department  has  added  three  useful 
clarifications  of  the  general  requirement 
that  disadvantaged  owners  must  control 
the  firm  (e.g.,  by  serving  as  president  or 
CEO.  controlling  a  corporate  board). 
These  clarifications  are  based  on  SBA's 
regulations  (see  13  CFR  §  124.106(a)(2). 
(b),  (d)(1)).  The  Department  intends  to 
use  other  material  in  13  CFR  §  124.106 
as  guidance  on  control  matters,  when 
appUcable.  Otherwise,  the  Department 
is  adopting  these  provisions  as 
proposed. 

Tnere  was  some  concern  about  the 
proposal  concerning  licensing.  Some 
recipients  thought  that  it  would  be 
better  to  require  a  license  as  proof  of 
control  in  the  case  of  all  licensed 
occupations.  We  do  not  think  it  is 
justifiable  for  the  DBE  program  to 
require  more  than  state  law  does.  If  state 
lav;  allows  someone  to  run  a  certain 
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type  of  business  (e.g.,  electrical 
contractors,  engineers)  without 
personally  having  a  license  in  that 


occupation,  th^ 
appropriate  foil 
consider  that  i 
may  be  able  to  | 
rule  is  very  exi 


fcn  we  do  not  think  it  is 
I  the  recipient  to  refuse  to 
omeone  without  a  license 
:ontrol  the  business.  The 
klicit  in  saying  that  the 
recipient  can  cansider  the  presence  or 
absence  of  a  lie  ense  in  determining 
whether  somec  ne  really  has  sufficient 
ability  to  contrsl  a  firm. 

Family-owndd  firms  have  long  been  a 
concern  in  the  program.  The  SNPRM 
provided  expli:itly  that  if  the  threads  of 
control  in  a  faipily-rim  business  cannot 
be  disentangle^,  such  that  the  recipient 
can  specifically  find  that  a  woman  or 
other  disadvantaged  individual 
independently  controls  the  business,  the 
recipient  may  not  certify  the  firm.  A 
business  that  it  controlled  by  the  family 
as  a  group,  as  aistinct  from  controlled 
individually  by  disadvantaged 
individuals,  islnot  eligible. 
Notwithstanding  this  provision,  a  few 
recipients  cominented  that  certifying 
any  businesses  in  which  non- 
disadvantaged  'family  members 
participate  wopld  open  the  program  to 
fronts.  We  do  iot  agree.  Non- 
disadvantagedpndividuals  can 
participate  in  any  DBE  firm,  as  long  as 
disadvantaged  individuals  control  the 
firm.  It  is  not  fiir  and  does  not  achieve 
any  reasonable  program  objective  to  say 
that  an  unrelat  }d  white  male  may 
perform  functions  in  a  DBE  while  the 
owner's  brother  may  never  do  so. 

Commenters(  generally  supported  the 
provision  calling  for  recipients  to  certify 
firms  only  for  ^ypes  of  work  in  which 
disadvantaged  |owners  had  the  ability  to 
control  the  finji's  operations.  One 
commenter  suggested  that  recipients, 
while  not  requiring  recertification  of 
firms  seeking  tp  perform  additional 
types  of  work  As  DDEs  (e.g.,  work  in 
other  than  their  primary  industrial 
classification),  should  have  to  approve  a 
written  requesj  fi-om  firms  in  this 
position.  We  do  believe  it  is  necessary 
for  recipients  tp  verify  that 
disadvantaged  jowners  can  control  work 
in  an  additional  area,  and  we  have 
added  language  to  this  effect.  Recipients 
will  have  discijetion  about  how  to 
administer  this  verification  process. 
Commenters  asked  for  additional 
clarification  at  out  the  eligibility  of 
people  who  w(irk  only  part-time  in  a 
firm.  We  have  done  so  by  adding 
examples  of  situations  that  do  not  lead 
to  eligibility  (part-time  involvement  in  a 
full-time  firm  and  absentee  ownership) 
and  a  situation  that  may,  depending  on 
circumstances,  be  compatible  with 
eligibihty  (runKing  a  part-time  firm  all 
the  time  it  is  oberating).  It  should  be 


noted  that  this  provision  does  not 
preclude  someone  running  a  full-time 
firm  from  having  outside  employment. 
Outside  employment  is  incompatible 
with  eligibility  only  when  it  interferes 
with  the  individual's  ability  to  control 
the  DBE  firm  on  a  full-time  basis. 

One  commenter  brought  to  the 
Department's  attention  the  situation  of 
DBEs  who  use  "employee  leasing 
companies."  According  to  the 
commenter,  employee  leasing 
companies  fill  a  number  of 
administrative  functions  for  employers, 
such  as  payroll,  personnel,  forwarding 
of  taxes  to  governmental  entities,  and 
drug  testing.  Typically,  the  employees 
of  the  underlying  firm  are  transferred  to 
the  payroll  of  the  employee  leasing  firm, 
which  in  turn  leases  them  back  to  the 
underlying  employer.  The  underlying 
employer  continues  to  hire,  fire,  train, 
assign,  direct,  control  etc.  the  employees 
with  respect  to  their  on-the-job  duties. 
While  the  employee  leasing  firm  sends 
payments  to  the  IRS,  Social  Security, 
and  state  tax  authorities  on  behalf  of  the 
underlying  employer,  it  is  the  latter  who 
is  remains  responsible  for  paying  the 
taxes. 

For  practical  and  legal  purposes,  the 
underlying  employer  retains  an 
employer-employee  relationship  with 
the  leased  employees.  The  employee 
leasing  company  does  not  get  involved 
in  the  operations  of  the  underlying 
employer.  In  this  situation,  the  use  of  an 
employee  leasing  company  by  a  DBE 
does  not  preclude  the  DBE  from  meeting 
the  control  requirements  of  this  rule. 
Nor  does  the  employee  leasing  company 
become  an  affiliate  of  the  DBE  for 
business  size  purposes.  Case-by-case 
judgement,  of  coiuse,  remains 
necessary.  Should  an  employee  leasing 
company  in  fact  exercise  control  over 
the  on-the-job  activities  of  employees  of 
the  DBE,  then  the  ability  of  the  DBE  to 
meet  control  requirements  would  be 
compromised. 

One  commenter  said,  as  a  general 
matter,  that  independence  and  control 
should  be  considered  separately.  We 
view  independence  as  an  aspect  of 
control:  If  a  firm  is  not  independent  of 
some  other  business,  then  the  other 
firm,  not  the  disadvantaged  owmers, 
exercise  control.  While  independence  is 
an  aspect  of  control  that  recipients  must 
review,  we  do  not  see  any  benefit  in 
separating  consideration  of  the  two 
concepts. 

A  recent  court  decision  (Jack  Wood 
Construction  Co.,  Inc.  v.  U.S. 
Department  of  Transportation,  12  F. 
Supp.  2d  25  (D.D.C.,  1998))  overturned 
a  EKDT  Office  of  Civil  Rights  certification 
appeal  decision  that  upheld  a  denial  of 
certification  based  on  lack  of  control. 


The  court,  reading  existing  part  23 
closely,  said  that  a  non-disadvantaged 
individual  who  was  an  employee,  but 
not  an  owner,  of  a  firm  could 
disproportionately  control  the  affairs  of 
a  firm  without  making  it  ineligible.  The 
court  also  said  that  the  existing  rule 
language  did  not  make  it  necessary  for 
a  disadvantaged  owmer  to  have  both 
technical  and  managerial  competence  to 
control  a  firm.  Part  26  solves  both 
problems  that  the  court  found  to  exist  in 
part  23's  control  provisions  (see 
§26.71(e)-(g)). 

Section  26. 73    What  Are  Other  Rules 
Affecting  Certification? 

There  were  relatively  few  comments 
on  this  section.  One  commenter 
disagreed  with  the  proposal  to  continue 
the  provision  that  a  firm  owned  by  a 
DBE  firm,  rather  than  by  socially  and 
economically  disadvantaged 
individuals,  was  not  eligible.  The 
argument  against  this  provision,  as  we 
understand  it,  is  that  precluding  a  DBE 
firm  from  being  owned  by,  for  example, 
a  holding  company  that  is  in  tvun 
owned  by  disadvantaged  individuals 
would  deny  those  individuals  a 
financing  and  tax  planning  tool 
available  to  other  businesses. 

This  argument  has  merit  in  some 
circumstances.  The  purpose  of  the  DBE 
program  is  to  help  create  a  level  playing 
field  for  DBEs.  It  would  be  inconsistent 
with  the  program's  intent  to  deny  DBEs 
a  financial  tool  that  is  generally 
available  to  other  businesses.  The 
Department  will  allow  this  exception. 
Recipients  must  be  careful,  however,  to 
ensure  that  certifying  a  firm  under  this 
exception  does  not  have  the  effect  of 
allowing  the  firm,  or  its  parent 
company,  to  evade  any  of  the 
requirements  or  restrictions  of  the 
certification  process.  The  arrangement 
must  be  consistent  with  local  business 
practices  and  must  not  have  the  effect 
of  diluting  actual  ownership  by 
disadvantaged  individuals  below  the  51 
percent  requirement.  All  other 
certification  requirements,  including 
control  by  disadvantaged  individuals 
and  size  limits,  would  continue  to 
apply.  ,     ^ 

Another  commenter  suggested  a  firm 
should  not  be  certified  as  a  DBE  if  its 
ovwiers  have  interests  in  non-DBE 
businesses.  We  believe  that  a  per  se  rule 
to  this  effect  would  be  too  draconian.  If 
owners  of  a  DBE — whether 
disadvantaged  individuals  or  not — also 
have  interests  in  other  businesses,  the 
recipient  can  look  at  the  relationships 
among  the  businesses  to  determine  if 
the  DBE  is  really  independent. 

One  commenter  opposed  basing 
certification  on  the  present  status  of 
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finns,  seeking  discretion  to  deny 
certification  based  on  the  history  of  the 
firm.  We  believe  there  is  no  rational  or 
legal  basis  for  denying  certification  to  a 
firm  on  the  basis  of  what  it  was  in  the 
past.  Is  it  a  small  business  presently 
owned  and  controlled  by  socially  and 
economically  disadvantaged 
individuals?  If  so,  it  would  be  contrary 
to  the  statute,  and  to  the  intent  of  the 
program,  to  deny  certification  because  at 
some  time — perhaps  years — in  the  past, 
it  was  not  owned  and  controlled  by 
such  individuals.  The  rule  specifies  that 
recipients  may  consider  whether  a  firm 
has  engaged  in  a  pattern  of  conduct 
evincing  an  intent  to  evade  or  subvert 
the  program. 

The  final  provision  of  this  section 
concerns  firms  owned  by  Alaska  Native 
Corporations  (ANCs),  Indian  tribes,  and 
Native  Hawaiian  Organizations.  Like  the 
NPRM,  it  provides  that  firms  owned  by 
these  entities  can  be  eligible  DBEs,  even 
though  their  ownership  does  not  reside, 
as  such,  in  disadvantaged  individuals. 
These  firms  must  meet  the  size 
standards  applicable  to  other  firms, 
including  affiliation  (lest  large 
combinations  of  tribal  or  ANC-owned 
corporations  put  other  DBEs  at  a  strong 
competitive  disadvantage).  Also,  they 
must  be  controlled  by  socially  and 
economically  disadvantaged 
individuals.  For  exfimple,  if  a  tribe  or 
ANC  owns  a  company,  but  its  daily 
business  operations  are  controlled  by  a 
non-disadvantaged  white  male,  the  firm 
would  not  be  eligible. 

Commenters  pointed  us  to  the 
following  provision  of  the  Alaska  Native 
Claims  Settlement  Act  (ANCS A): 

(e)  Minority  and  economically 
disadvantaged  status — 

(1)  For  all  purposes  of  Federal  law,  a 
Native  Corporation  shall  be  considered  to  be 
a  corporation  owned  and  controlled  by 
Natives  and  a  minority  and  economically 
disadvantaged  business  enterprise  if  the 
Settlement  Common  Stock  of  the  corporation 
and  other  stock  of  the  corporation  held  by 
holders  of  Settlement  Common  Stock  and  by 
Natives  and  descendants  of  Natives, 
represents  a  majority  of  both  the  total  equity 
of  the  corporation  and  the  total  voting  power 
of  the  corporation  for  the  purposes  of  electing 
directors. 

(2)  For  all  purposes  of  Federal  law,  direct 
and  indirect  subsidiary  corporations,  joint 
ventures,  and  partnerships  of  a  Native 
Corporation  qualifying  pursuant  to  paragraph 
(1)  shall  be  considered  to  be  entities  owned 
and  controlled  by  Natives  and  a  minority  and 
economically  disadvantaged  business 
enterprise  if  the  shares  of  stock  or  other  units 
of  ownership  interest  in  any  such  entity  held 
by  such  Native  Corporation  and  by  the 
holders  of  its  Settlement  Common  Stock 
represent  a  majority  of  both — 


(A)  The  total  equity  of  the  subsidiary 
corporation,  joint  venture,  or  partnership: 
and 

(B)  The  total  voting  power  of  the  subsidiary 
corporation,  joint  venture,  or  partnership  for 
the  purpose  of  electing  directors,  the  general 
partner,  or  principal  officers.  (43  U.S.C. 
1626(e)). 

The  question  for  the  Department  is 
whether,  reading  this  language  together 
with  the  language  of  the  Department's 
DEE  statutes,  DOT  must  alter  these 
provisions. 

The  DOT  DEE  statute  (TEA-21 
version)  provides  as  follows: 

(b)  Disadvantaged  Business  Enterprises. — 

(1)  General  rule. — Except  to  the  extent  that 
the  Secretary  determines  otherwise,  not  less 
than  10  percent  of  the  amounts  made 
available  for  any  program  under  titles  I,  ID, 
and  V  of  this  Act  shall  be  expended  with 
small  business  concerns  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals. 

(2)  Definitions. — In  this  subsection,  the 
following  definitions  apply: 

(A)  Small  business  concern. — The  term 
"small  business  concern"  has  the  meaning 
such  term  has  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632);  except  that 
such  term  shall  not  include  any  concern  or 
group  of  concerns  controlled  by  the  same 
socially  and  economically  disadvantaged 
individual  or  individuals  which  has  average 
annual  gross  receipts  over  the  preceding  3 
fiscal  years  in  excess  of  $16,600,000,  as 
adjusted  by  the  Secretary  for  inflation. 

(B)  Socially  and  economically 
disadvantaged  individuals. — The  term 
"socially  and  economically  disadvantaged 
individuals"  has  the  meaning  such  term  has 
under  section  8(d)  of  the  Small  Business  Act 
(15  U.S.C.  637(d))  and  relevant 
subcontracting  regulations  promulgated 
pursuant  thereto:  except  that  women  shall  be 
presumed  to  be  socially  and  economically 
disadvantaged  individuals  for  pur{>oses  of 
this  subsection. 
***** 

(4)  Uniform  certification. — The  Secretary 
shall  establish  minimum  uniform  criteria  for 
State  governments  to  use  in  certifying 
whether  a  concern  qualifies  for  purposes  of 
this  subsection.  Such  minimum  uniform 
criteria  shall  include  but  not  be  limited  to  on- 
site  visits,  personal  interviews,  licenses, 
analysis  of  stock  ownership,  listing  of 
equipment,  analysis  of  bonding  capacity, 
listing  of  work  completed,  resume  of 
principal  owners,  financial  capacity,  and 
type  of  work  preferred. 

While  the  language  §  1626(e)  is  broad, 
the  terms  used  in  the  two  statutes  are 
not  identical.  Section  1626(e)  refers  to 
"minority  and  economically 
disadvantaged  business  enterprise[s]", 
while  the  Department's  statutes  refer  to 
"small  business  concerns  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals." 
Requirements  applicable  to  the  former 
need  not  necessarily  apply  to  the  latter. 


The  legislative  history  of  §  1626(e) 
lends  support  to  distinguishing  the  two 
statutes.  The  following  excerpt  from 
House  Report  102-673  suggests  that  the 
intent  of  Congress  in  enacting  this 
provision  was  to  focus  on  direct  Federal 
procurement  programs: 

[The  statute]  amends  section  |1626(e)|  of 
ANCSA  to  clarify  that  Alaska  Native 
Corporations  are  minority  and  economically 
disadvantaged  business  enterprises  for  the 
purposes  of  implementing  the  SBA  programs 
*  *   *  This  section  would  further  clarify  that 
Alaska  Native  Corporations  and  their 
subsidiary  companies  are  minority  and 
economically  disadvantaged  business 
enterprises  for  purposes  of  qualifying  for 
participation  in  federal  contracting  and 
subcontracting  programs,  the  largest  of  which 
include  the  SBA  8(a)  program  and  the 
Department  of  Defense  Small  and 
Disadvantaged  Business  Program.  These 
programs  were  established  to  increase  the 
participation  of  certain  segments  of  the 
population  that  have  historically  been  denied 
access  to  Federal  procurement  activities. 
While  this  section  eliminates  the  need  for 
Alaska  Native  Corporations  or  their 
subsidiaries  to  prove  their  "economic" 
disadvantage  the  corporations  would  still  be 
required  to  meet  size  requirements  as  small 
businesses.  This  will  continue  to  be 
determined  on  a  case-by-case  basis.  (Id.  at 
19.) 

This  statute,  in  other  words,  was  meant 
to  apply  to  direct  Federal  procurement 
programs  like  the  8(a)  program  or  the 
DOD  SBD  program,  rather  than  a 
program  involving  state  and  local 
procurements  reimbursed  by  DOT 
financial  assistance. 

The  TEA-21  program  is  a  more 
recent,  more  specific  statute  governing 
DOT  recipients'  programs.  In  contrast, 
the  older,  more  general  section  1626(e) 
evinces  no  specific  intent  to  govern  the 
DOT  DEE  program.  There  is  no  evidence 
that  Congress,  in  enacting  section 
1626(e),  had  any  awareness  of  or  intent 
to  alter  the  DOT  DEE  program. 

A  number  of  provisions  of  the  TEA- 
21  statute  suggest  that  Congress 
intended  to  impose  specific 
requirements  for  the  DOT  program, 
without  regard  to  other  more  general 
statutory  references.  For  example,  the 
$16.6  million  size  cap  and  the  uniform 
certification  requirements  suggest  that 
Congress  wanted  the  eligibility  for  the 
DOT  program  to  be  determined  in  very 
specific  ways,  giving  no  hint  that  they 
intended  these  specific  requirements  to 
be  overridden  in  the  case  of  ANCs. 

The  Department  concludes  that 
section  1626(e)  is  distinguishable  from 
the  DOT  DEE  statutes,  and  that  the  latter 
govern  the  implementation  of  the  DEE 
program.  The  Department  is  not 
coir.pelled  to  alter  its  approach  to 
certi-acation  in  the  case  of  ANCs. 
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What  Are  the 
for  Unified  Certification 


Section  26.8] 
Requirement 
Programs? 

As  was  the  case  following  the  1992 
NPRM,  a  significant  majority  of  the  large 
niunber  of  co  mmenters  addressing  the 
issue  favored]  implementing  the 
proposed  UCt'  requirement,  which  the 
final  rule  retains  largely  as  proposed.  A 
few  commeniers  suggested  that  airports 
be  included  i|i  UCPs  for  concession 
purposes  as  A/^ell  as  for  FAA-assisted 
contracting,  because  there  are  not  any 
significant  diperences  between  the 
certification  standards  for 
concessionaites  and  contractors  (the 
only  exception  is  size  standards,  which 
are  easy  to  apply).  We  agree,  and  the 
final  rule  does  not  make  an  exception 
for  concessions  (regardless  of  the  CFR 
part  in  which  the  concessions 
provisions  appear).  Some  comment ers 
wanted  either  a  longer  or  shorter 
implementat^n  period  than  the  SNPRM 
proposed,  but  we  believe  the  proposal  is 
a  good  middlfe  ground  between  the  goal 
of  establishing  UCPs  as  soon  as  possible 
and  the  time  ecipients  will  need  to 
resolve  organizational,  operational,  and 
funding  issues. 

There  were  a  number  of  comments 
and  questioni  i  about  details  of  the  UCP 
provision.  Ore  recipient  wondered 
whether  a  UC  P  may  or  must  be  separate 
from  a  recipi(  nt  and  what  the  legal 
liability  impl  cations  of  various 
arrangements  might  be.  As  far  as  the 
rule  is  concei  ned,  a  UCP  can  either  be 
situated  withjn  a  recipient's 
organization  br  elsewhere.  Recipients 
can  take  state  law  concerning  liability 
into  account  n  determining  how  best  to 
structure  a  U  :]P  in  their  state.  Another 
recipient  askisd  if  existing  UCPs  could 
be  exempted  from  submitting  plans  for 
approval.  Rat  tier  than  being  exempted, 
we  believe  that  it  would  be  appropriate 
for  such  UCPs  to  submit  their  existing 
plans.  They  v  loxild  have  to  change  them 
only  to  the  e?  tent  needed  to  conform  to 
the  requirem(  snts  of  the  rule. 

Some  comi  neuters  asked  about  the 
relationship  (»f  UCPs  to  recipients.  For 
example,  should  a  recipient  be  able  to 
certify  a  firm  that  the  UCP  had  not 
certified  (or  \  /hose  apphcation  the  UCP 
had  not  yet  a  rted  on)  or  refuse  to 
recognize  the  UCP  certification  of  a  firm 
the  recipient  did  not  think  should  be 
eligible?  In  both  cases,  the  answer  is  no. 
Allowing  this  kind  of  discretion  would 
fatally  under  nine  the  "one-stop 
shopping"  rationale  of  UCPs.  However, 
a  recipient  cduld,  like  any  other  party, 
initiate  a  thir  1-party  challenge  to  a  UCP 
certification  action,  the  result  of  which 
could  be  app  jaled  to  DOT. 


We  would  emphasize  that  the  form  of 
the  UCP  is  a  matter  for  negotiation 
among  DOT  recipients  in  a  state,  and 
this  regulation  does  not  prescribe  its 
organization.  A  number  of  models  are 
available,  including  single  state 
agencies,  consortia  of  recipients  that 
hire  a  contractor  or  share  the  workload 
among  themselves,  mandatory 
reciprocity  among  recipients,  etc.  It 
might  be  conceivable  for  a  UCP  to  be  a 
"virtual  entity"  that  is  not  resident  in 
any  particular  location.  What  matters  is 
that  the  UCP  meet  the  functional 
requirements  of  this  rule  and  actually 
provide  one-stop  shopping  service  to 
applicants.  The  final  rule  adds  a 
provision  to  clarify  that  UCPs — even 
when  not  part  of  a  recipient's  own 
organization — must  comply  with  all 
provisions  of  this  rule  concerning 
certification  and  nondiscrimination. 
Recipients  carniot  use  a  UCP  that  does 
not  do  so.  For  example,  if  a  UCP  fails 
to  comply  with  part  26  certification 
standards  and  procedures,  or 
discriminates  against  certain  applicants, 
the  Secretary  reserves  the  right  to  direct 
recipients  not  to  use  the  UCP, 
effectively  "decertifying"  the  UCP  for 
purposes  of  DOT-assisted  programs.  In 
this  case,  which  we  hope  will  never 
happen,  the  Department  would  work 
with  recipients  in  the  state  on  interim 
measures  and  replacement  of  the  erring 
UCP. 

The  SNPRM  proposed  "pre- 
certification."  That  is,  the  UCP  would 
have  to  certify  a  firm  before  the  firm 
became  eligible  to  participate  as  a  DBE 
in  a  contract.  The  application  could  not 
be  submitted  as  a  last-minute  request  in 
connection  with  a  procurement  action, 
which  could  lead  to  hasty  and 
inaccurate  certification  decisions. 
Commenters  were  divided  on  this  issue, 
with  most  expressing  doubts  about  the 
concept.  The  Department  believes  that 
avoiding  last-minute  (and  especially 
post-bid  opening)  applications  is 
important  to  an  orderly  and  accurate 
certification  process,  so  we  are  retaining 
this  requirement.  However,  we  are 
modifying  the  Uming  of  the 
requirement,  by  requiring  that 
certification  take  place  before  the  bid/ 
offer  due  date,  rather  than  before  the 
issuance  of  the  solicitation.  The 
certification  action  must  be  completed 
by  this  date  in  order  for  the  firm's 
proposed  work  on  the  particular 
contract  to  be  credited  toward  DBE 
goals.  It  is  not  enough  for  the 
application  to  have  been  submitted  by 
the  deadline. 

The  SNPRM  proposed  that,  once 
UCPs  were  up  and  running,  a  UCP  in 
State  A  would  not  have  to  process  an 
application  from  a  firm  whose  principal 


place  of  business  was  in  State  B  unless 
State  B  had  first  certified  the  firm.  Most 
commenters  supported  this  proposal, 
one  noting  that  it  would  help  eliminate 
problems  of  having  to  make  costly  out- 
of-state  site  visits.  It  would  also 
potentially  reduce  confusion  caused  by 
multiple,  and  potentially  conflicting, 
outcomes  in  certification  decisions.  One 
commenter  was  concerned  that  this 
provision  would  lead  to  "free-rider" 
problems  among  recipients.  The 
Department  will  be  alert  to  this 
possibility,  but  we  do  not  see  it  as 
precluding  going  forward  with  this 
provision.  We  have  added  a  provision 
making  explicit  that  when  State  B  has 
certified  a  firm,  it  would  have  an 
obligation  to  send  copies  of  the 
information  and  documents  it  had  on 
the  firm  to  State  A  when  the  firm 
applied  there. 

All  save  one  of  the  comments  on 
mandatory  reciprocity  opposed  the 
concept.  That  is,  commenters  favored 
UCPs  being  able  to  choose  whether  or 
not  to  accept  certification  decisions 
made  by  other  UCPs.  The  Department 
urges  UCPs  to  band  together  in  multi- 
state  or  regional  alliances,  but  we 
believe  that  it  is  best  to  leave  reciprocity 
discretionary.  Mandatory  reciprocity, 
even  among  UCPs,  could  lead  to  forum 
shopping  problems. 

UO*s  will  have  a  common  directory, 
which  will  have  to  be  maintained  in 
electronic  form  (i.e.,  on  the  internet). 
One  commenter  suggested  that  this 
electronic  directory  be  updated  daily. 
We  think  this  comment  has  merit,  and 
the  final  rule  will  require  recipients  to 
keep  a  running  update  of  the  electronic 
directory,  making  changes  as  they  occur. 

Section  26.83     What  Procedures  Do 
Recipients  Follow  in  Making 
Certification  Decisions? 

Commenters  generally  supported  this 
certification  process  section,  and  we  are 
adopting  it  with  only  minor  changes. 
Commenters  suggested  that  provision 
for  electronic  filing  of  applications  be 
discretionary  rather  than  mandatory.  We 
agree,  and  the  final  rule  does  not 
mandate  development  of  electronic 
filing  systems.  Some  commenters 
remained  concerned  about  site  visits 
and  asked  for  more  guidance  on  the 
subject.  We  intend  to  provide  future 
guidance  on  this  subject. 

Most  commenters  who  addressed  the 
subject  favored  the  development  of  a 
mandatory,  nationwide,  standard  DOT 
apphcation  form  for  DBE  eligibility.  A 
number  of  commenters  supplied  the 
forms  they  use  as  examples.  We  believe 
that  this  is  a  good  idea,  which  will  help 
avoid  confusion  among  applicants  in  a 
nationwide  program.  However,  we  have 
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not  yet  developed  a  form  for  this 
purpose.  The  final  rule  reserves  a 
requirement  for  recipients  to  use  a 
uniform  form.  We  intend  to  work  on 
developing  such  a  form  during  the  next 
year,  in  consultation  with  recipients  and 
applicants.  Meanwhile,  recipients  can 
continue  to  use  existing  forms,  modified 
as  necessary  to  conform  to  the 
requirements  of  this  part. 

The  SNPRM  said  recipients  could 
charge  a  reasonable  fee  to  applicants.  A 
majority  of  commenters,  both  recipients 
and  DBEs,  opposed  the  idea  of  a  fee  or 
said  it  should  be  capped  at  a  low  figiue. 
Fees  are  not  mandatory,  and  they  would 
be  Umited,  under  the  final  rule,  to 
modest  application  fees  (not  intended  to 
recover  the  cost  of  the  certification 
process).  However,  if  a  recipient  wants 
to  charge  a  modest  application  fee,  we 
do  not  see  that  it  is  inconsistent  with 
the  nature  of  the  program  to  allow  it  to 
do  so.  Fee  waivers  would  be  required  if 
necessary  (i.e.,  a  firm  who  showed  they 
could  not  afford  it).  All  fees  would  have 
to  be  approved  by  the  concerned  OA  as 
part  of  the  DBE  program  approval 
process,  which  would  preclude 
excessive  fees. 

Given  that  reciprocity  is  discretionary 
among  recipients,  we  thought  it  woidd 
be  useful  to  spell  out  the  options  a 
recipient  has  when  presented  by  an 
applicant  with  the  information  that 
another  recipient  has  certified  the  firm. 
The  recipient  may  accept  the  other 
recipient's  certification  without  any 
additional  procedures.  The  recipient 
can  make  an  independent  decision 
based,  in  whole  or  in  part,  on  the 
information  developed  by  the  first 
recipient  (e.g.,  application  forms, 
supporting  documents,  reports  of  site 
visits).  The  recipient  may  make  the 
applicant  start  an  entire  new  application 
process.  The  choice  among  these 
options  is  up  to  the  recipient.  (As  noted 
above,  UCPs  will  have  these  same 
options.) 

Most  commenters  on  the  subject 
supported  the  three-year  term  for 
certifications.  Some  wanted  a  shorter  or 
longer  period.  We  beUeve  the  three-year 
term  is  appropriate,  particularly  given 
the  safeguards  of  annual  and  update 
affidavits  that  the  rule  provides.  In 
response  to  a  few  comments  that 
recipients  should  have  longer  than  the 
proposed  21  days  after  a  change  in 
circumstances  to  submit  an  update 
affidavit,  we  have  extended  the  period 
to  30  days.  If  recipients  want  to  have  a 
longer  term  in  their  DBE  programs  than 
the  three  years  provided  in  the  rule, 
they  can  do  so,  with  the  Department's 
approval,  as  part  of  their  DBE  programs. 

A  few  recipients  said  that  the  90-day 
period  for  making  decisions  on 


apphcations  (with  the  possibiUty  of  a 
60-day  extension)  was  too  short. 
Particularly  since  this  clock  does  not 
begin  ticking  until  a  complete 
appUcation,  including  necessary 
supporting  dociunentation,  is  received 
from  the  applicant,  we  do  not  think  this 
time  frame  is  unreasonable.  We  would 
urge  recipients  and  applicants  to  work 
together  to  resolve  minor  errors  or  data 
gaps  during  the  assembly  of  the 
package,  before  this  time  period  begins 
tonm. 

Section  26.85    What  Rules  Govern 
Recipients'  Denials  of  Initial  Requests 
for  Certification? 

A  modest  niunber  of  commenters 
addressed  this  section,  most  of  whom 
supported  it  as  proposed.  One 
commenter  noted  that  it  was 
appropriate  to  permit  minor  errors  to  be 
corrected  in  an  appUcation  without 
invoking  the  12-month  reapplication 
waiting  period.  We  agree,  and  we  urge 
recipients  to  follow  such  a  policy.  Most 
commenters  thought  12  months  was  a 
good  length  for  a  reapplication  period. 
A  few  opposed  the  idea  of  a  waiting 
period  or  thought  a  shorter  period  was 
appropriate.  The  rule  keeps  12  months, 
but  permits  recipients  to  seek  DOT 
approval,  through  the  DBE  program 
review  process,  for  shorter  periods. 

Section  26.87    What  Procedures  Does  a 
Recipient  Use  To  Remove  a  DBE's 
Eligibility? 

As  long  ago  as  1983,  the  Department 
(in  the  preamble  to  the  first  DBE  rule) 
strongly  urged  recipients  to  use 
appropriate  due  process  procedures  for 
decertification  actions.  Recipient 
procedures  are  still  inconsistent  and,  in 
some  cases,  inadequate,  in  this  respect. 
Quite  recently,  for  example,  litigation 
forced  one  recipient  to  rescind  a 
decertification  of  an  apparently 
ineligible  firm  because  it  had  failed  to 
provide  administrative  due  process.  We 
believe  that  proper  due  process 
procedures  are  crucial  to  maintaining 
the  integrity  of  this  program.  The 
majority  of  commenters  agreed,  though 
a  number  of  commenters  had  concerns 
about  particular  provisions  of  the 
SNPRM  proposal. 

Some  recipients,  for  example,  thought 
separation  of  functions  was  an 
imnecessary  requirement,  or  too 
burdensome,  particularly  for  small 
recipients.  We  believe  separation  of 
functions  is  essential:  there  cannot  be  a 
fair  proceeding  if  the  same  party  acts  as 
prosecutor  and  judge.  We  believe  that 
the  bm-dens  are  modest,  particularly  in 
the  context  of  state  DOTs  and  statewide 
UCPs.  We  acknowledge  that  for  small 
recipients,  like  small  airports  and  transit 


authorities,  small  staffs  may  create 
problems  in  establishing  separation  of 
functions  (e.g.,  if  there  is  only  one 
person  in  the  organization  who  is 
knowledgeable  about  the  DBE  program). 
For  this  reason,  the  rule  will  permit 
small  recipients  to  comply  with  this 
requirement  to  the  extent  feasible  until 
UCPs  are  in  operation  (at  which  time 
the  UCPs  would  have  to  ensure 
separation  of  functions  in  all  such 
cases).  The  organizational  scheme  for 
providing  separation  of  functions  will 
be  part  of  each  recipient's  DBE  program. 
In  the  case  of  a  small  recipient,  if  the 
DBE  program  showed  that  other 
alternatives  (e.g.,  the  airport  using  the 
transit  authority's  DBE  ofiicer  as  the 
decisionmaker  in  decertification 
actions,  and  vice-versa)  were 
unavailable,  the  Department  could 
approve  something  less  than  ideal 
separation  of  functions  for  the  short 
term  before  the  UCP  becomes 
operational.  In  reviewing  certification 
appeals  from  such  recipients,  the 
E>epartment  would  take  into  account  the 
absence  of  separation  of  functions. 

It  is  very  important  that  the 
decisionmaker  be  someone  who  is 
familiar  with  the  DBE  certification 
requirements  of  this  part.  The 
decisionmaker  need  not  be  an 
administrative  law  judge  or  some 
similar  official;  a  knowledgeable 
program  official  is  preferable  to  an  ALJ 
who  lacks  familiarity  with  the  program. 

Another  aspect  of  the  due  process 
requirements  that  commenters 
addressed  was  the  requirement  for  a 
record  of  the  hearing,  which  some 
commenters  found  to  be  burdensome. 
We  want  to  emphasize  that,  while 
recipients  have  to  keep  a  hearing  record 
(including  a  verbatim  record  of  the 
hearing),  they  do  not  need  to  produce  a 
transcript  unless  there  is  an  appeal.  A 
hearing  record  is  essential,  because  DOT 
appellate  review  is  a  review  of  the 
administrative  record. 

Some  commenters  suggested  deleting 
two  provisions.  One  of  these  allowed 
recipients  to  impose  a  sort  of 
administrative  temporary  restraining 
order  on  firms  pending  a  final 
decertification  decision.  The  other 
allowed  the  effect  of  a  decertification 
decision  to  be  retroactive  to  the  date  of 
the  complaint.  The  Department  agrees 
that  these  two  provisions  could  lead  to 
unfairness,  and  so  we  have  deleted 
them. 

Section  26.89    What  Is  the  Process  for 
Certification  Appeals  to  the  Department 
of  Transportation  ? 

Several  commenters  addressed  this 
section,  supporting  it  with  a  few 
requests  for  modification.  Some 
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cotnmenters  wtented  a  time  limit  for 
DOT  consideration  of  appeals.  We  have 
added  a  provision  saying  that  if  DOT 
takes  longer  tnan  180  days  from  the  time 
we  receive  a  complete  package,  we  will 
write  everyone  concerned  with  an 
explanation  or  the  delay  and  a  new 
target  date  for  tompletion.  Some 
commenters  tt  ought  a  different  time 
limit  for  appe£  Is  to  the  Department  (e.g., 
180  days)  would  be  beneficial.  We 
believe  that  90  days  is  enough  time  for 
someone  to  decide  whether  a  decision 
of  a  recipient  <  ir  UCP  should  be 
appealed  and  write  a  letter  to  DOT.  This 
time  period  starts  to  run  from  the  date 
of  the  final  re<^pient  decision  on  the 
matter.  DOT  c^  accept  late-filed 
appeals  on  thej  basis  of  a  showing  of 
good  cause  (e.g.,  factors  beyond  the 
control  of  the  appellant).  Some 
recipients  tho»  ight  that  more  time  might 
be  necessary  t(i  compile  an 
administrative  record,  so  we  have 
permitted  DOT  to  grant  extensions  for 
good  cause.  Generally,  however,  the 
Department  will  adhere  to  the  90-day 
time  period  in|  order  to  prevent  delays 
in  the  appeals  jprocess.  As  a 
clarification,  ^e  have  added  a  provision 
that  all  recipiebts  involved  must 
provide  administrative  record  material 
to  DOT  when  there  is  an  appeal.  For 
example,  Stata  A  has  relied  on  the 
information  gathered  by  State  B  to 
certify  Firm  Xi  A  competitor  files  an 
ineligibility  complaint  with  State  A, 
which  decertifies  the  firm.  Firm  X 
appeals  to  the  Department.  Both  State  A 
and  State  B  must  provide  their 
administrativa^record  materials  to  EKDT 
for  purpa'es  ojf  the  appeal.  (The  material 
would  be  provided  to  the  Departmental 
Office  of  Civil  Rights.) 

Section  26.91  I  What  Actions  Do 
Recipients  Take  Following  DOT 
Certification  Appeal  Decisions? 

There  were  few  comments  concerning 
this  section.  St>me  conunents  suggested 
DOT  appeal  decisions  should  have 
mandatory  nationwide  effect.  That  is  if 
DOT  upheld  the  decertification  action  of 
Recipient  A,  Recipients  B,  C,  D,  E,  etc. 
shoiUd  automatically  decertify  the  firm. 
This  approacq  is  inconsistent  with  the 
administrative  review  of  the  record 
approach  this  rule  takes  for  appeals  to 
DOT. 

A  DCfT  decision  that  A's 
decertification  was  supported  by 
substantial  evidence  is  not  a  DOT 
decision  that  ^e  firm  is  ineligible.  It  is 
only  a  finding!  that  A  had  enough 
evidence  to  d^ertify  the  firm.  Other 
results  might  also  be  supported  by 
substantial  evidence.  Nevertheless, 
when  the  Department  takes  action  on  an 
appeal,  other  Recipients  would  be  well 


advised  to  review  their  own  decisions  to 
see  if  any  new  proceedings  are 
appropriate.  One  comment  suggested 
the  Department  should  explain  a  refusal 
to  accept  a  complaint.  This  is  already 
the  Department's  practice. 

The  SNPRM  included  a  proposal  to 
permit  direct  third-party  complaints  to 
the  Department.  There  were  few 
comments  on  this  proposal,  which 
would  have  continued  cm  existing  DOT 
practice.  Some  of  these  comments 
suggested  dropping  this  provision, 
saying  it  made  more  sense  to  have  all 
certification  matters  handled  at  the 
recipient  level  in  the  first  instance. 
Others  raised  procedural  issues  (e.g..  the 
possibility  of  the  Department  holding  de 
novo  hearings).  The  Department  has 
reconsidered  this  proposal,  and  we  have 
decided  to  delete  it.  We  believe  it  will 
avoid  administrative  confusion  and 
simplify  procedures  for  everyone  if  all 
certification  actions  begin  at  the 
recipient  level,  with  DOT  appellate 
review  on  the  administrative  record. 

Subpart  F — Compliance  and 
Enforcement 

There  were  very  few  comments 
concerning  this  subpart,  which  we  are 
adopting  as  proposed.  One  section  has 
been  added  to  reflect  language  in  TEA- 
21  that  prohibits  sanctions  against 
recipients  for  noncompliance  in 
situations  where  compUance  is 
precluded  by  a  final  Federal  court  order 
finding  the  program  unconstitutional. 

DEE  Participation  in  Airport 
Concessions 

The  Department  proposed  a  number 
of  changes  to  its  airport  concessions 
DBE  program  rule  in  the  1997  SNPRM. 
We  received  a  substantial  nxunber  of 
comments  on  these  proposals.  The 
Department  is  continuing  to  work  on  its 
responses  to  these  conunents,  as  well  as 
on  refinements  of  the  rule  to  ensure  that 
it  is  narrowly  tailored.  This  work  is  not 
complete.  Rather  than  postpone 
issuance  of  the  rest  of  the  rule  pending 
completion  of  this  work,  we  are  not 
issuing  final  concessions  provisions  at 
this  time.  The  existing  concessions 
provisions  of  49  CFR  part  23  will 
remain  in  place  pending  completion  of 
the  revised  rule. 

Regulatory  Analyses  and  Notices 

Executive  Order  12866 

This  rule  is  a  significant  rule  imder 
Executive  Order  12866.  because  of  the 
substantial  public  interest  concerning 
and  policy  importance  of  programs  to 
ensure  nondiscrimination  in  Federally- 
assisted  contracting.  It  also  affects  a 
wide  variety  of  parties,  including 


recipients  in  three  important  DOT 
financial  assistance  programs  and  the 
DBE  and  non-DBE  contractors  that  work 
for  them.  It  has  been  reviewed  by  the 
Office  of  Management  and  Budget.  It  is 
also  a  significant  rule  for  piuposes  of 
the  Department's  Regulatory  Policies 
and  Procedures. 

We  do  not  believe  that  the  rule  will 
have  significant  economic  impacts, 
however.  In  evaluating  the  potential 
economic  impact  of  this  rule,  we  begin 
by  noting  that  it  does  not  create  a  new 
program.  It  simply  revises  the  rule 
governing  an  existing  program.  The 
economic  impacts  of  the  DBE  program 
are  created  by  the  existing  regulation 
and  the  statutes  that  mandate  it,  not  by 
these  revisions.  The  changes  that  we 
propose  in  this  program  are  Ukely  to 
have  some  positive  economic  impacts. 
For  example,  "one-stop  shopping"  and 
clearer  standards  in  certification  are 
likely  to  reduce  costs  for  small 
businesses  applying  for  DBE 
certification,  as  well  as  reducing 
administrative  burdens  on  recipients. 

The  rule's  "narrow  tailoring"  changes 
are  likely  to  be  neutral  in  terms  of  their 
overall  economic  impact.  These  could 
have  some  distributive  impacts  (e.g.,  if 
the  proposed  goal-setting  mechanism 
results  in  changes  in  DBE  goals,  a 
different  mix  of  firms  may  work  on 
recipients'  contracts),  but  there  would 
probably  not  be  net  gains  or  losses  to  the 
economy.  There  could  be  some  short- 
term  costs  to  recipients  owing  to 
changes  in  program  administration 
resulting  from  "narrow  tailoring," 
however. 

In  any  event,  the  economic  impacts 
are  quite  speculative  and  appear  nearly 
impossible  to  quantify.  Comments  did 
not  provide,  and  the  Etepartment  does 
not  have,  any  significant  information 
that  would  allow  the  Department  to 
estimate  any  such  impacts. 

Regulatory  Flexibility  Act  Analysis 

The  DBE  program  is  aimed  at 
improving  contracting  opportunities  for 
small  businesses  owned  and  controlled 
by  socially  and  economically 
disadvantaged  individuals.  Virtually  all 
the  businesses  it  affects  are  small 
entities.  There  is  no  doubt  that  a  DBE 
rule  always  affects  a  substantial  number 
of  small  entities. 

This  rule,  while  improving  program 
administration  and  facilitating  DBE 
participation  (e.g.,  by  making  the 
certification  process  clearer)  and 
responding  to  legal  developments, 
appears  essentially  cost-neutral  with 
respect  to  small  entities  in  general  (as 
noted  above,  the  one-stop  shopping 
featuire  is  intended  to  benefit  small 
entities  seeking  to  participate).  It  does 
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not  impose  new  burdens  or  costs  on 
smeill  entities,  compared  to  the  existing 
rule.  It  does  not  affect  the  total  funds  or 
business  opportunities  available  to 
small  businesses  that  seek  to  work  in 
DOT  financial  assistance  programs.  To 
the  extent  that  the  proposals  in  this  rule 
(e.g.,  with  respect  to  changes  in  the 
methods  used  to  set  overall  goals)  lead 
to  different  goals  than  the  existing  rule, 
some  small  firms  may  gain,  and  others 
lose,  business. 

There  is  no  data  of  which  the 
Department  is  aware  that  would  permit 
us,  at  this  time,  to  measure  the 
distributive  effects  of  the  revisions  on 
various  types  of  small  entities.  It  is 
likely  that  any  attempt  to  gauge  these 
effects  would  be  highly  speculative.  For 
this  reason,  we  are  not  able  to  make  a 
quantitative,  or  even  a  precise 
qualitative,  estimate  of  these  effects. 

Paperwork  Reduction  Act 

A  niunber  of  provisions  of  this  rule 
involve  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1995  (PRA).  One  of 
these  provisions,  concerning  a  report  of 
DBE  achievements  that  recipients  make 
to  the  Department,  is  the  subject  of  an 
existing  OMB  approval  imder  the  PRA. 

With  one  exception,  the  other 
information  collection  requirements  of 
the  rule  continue  existing  part  23 
requirements,  major  elements  of  the 
DBE  program  that  recipients  and 
contractors  have  been  implementing 
since  1980  or  1983.  While  the  final  rule 
modifies  these  requirements  in  some 
ways,  the  Department  believes  the 
overall  biuden  of  these  requirements 
will  remain  the  same  or  shrink.  These 
requirements  are  the  following: 

•  Firms  applying  for  DBE  certification 
must  provide  information  to  recipients 
to  allow  them  to  make  eligibiUty 
decisions.  Ciurently  certified  firms  must 
provide  information  to  recipients  to 
allow  them  to  review  the  firms' 
continuing  eligibility.  (After  the  UCy 
requirements  of  the  rule  are 
implemented,  the  burdens  of  the 
certification  prsyisions  should  be 
substantially  reduced.) 

•  When  contractors  bid  on  prime 
contracts  that  have  contract  goals,  they 
must  document  their  DBE  participation 
and/or  the  good  faith  efforts  they  have 
made  to  meet  the  contract  goals.  (Given 
the  final  rule's  emphasis  on  race-neutral 
measures,  it  is  likely  the  burden  in  this 
area  wrill  be  reduced.) 

•  Recipients  must  maintain  a 
directory  of  certified  DBE  firms.  (Once 
UCPs  are  implemented,  there  will  be  52 
consolidated  directories  rather  than  the 
himdreds  now  required,  reducing 
burdens  substantially.) 


•  Recipients  must  calculate  overall 
goals  and  transmit  them  to  the 
Department  for  approval.  (The  process 
of  setting  overall  goals  is  more  flexible, 
but  may  also  be  more  complex,  than 
under  part  23.  As  they  make  their 
transition  to  the  final  rule's  goal-setting 
process  during  the  first  years  of 
implementation,  recipients  may 
temporarily  expend  more  hours  than  in 
the  past  on  information-related  tasks.) 

•  Recipients  must  have  a  DBE 
program  approved  by  the  Department. 
(The  final  rule  includes  a  one-time 
requirement  to  submit  a  revised 
program  dociunent  making  changes  to 
conform  to  the  new  regulation.) 

The  Department  estimates  that  these 
program  elements  wrill  result  in  a  total 
of  approximately  1.58  million  burden 
hours  to  recipients  and  contractors 
combined  during  the  first  year  of 
implementation  and  approximately  1.47 
million  annual  burden  hours  thereafter. 

The  final  rule  also  includes  one  new 
information  collection  element.  It  calls 
for  recipients  to  collect  and  maintain 
data  concerning  both  DBE  and  non-DBE 
bidders  on  DOT-assisted  contracts.  This 
information  is  intended  to  assist 
recipients  in  making  more  precise 
determinations  of  the  availability  of 
DBEs  and  the  shape  of  the  "level 
playing  field"  the  maintenance  of  which 
is  a  major  objective  of  the  rule.  The 
Department  estimates  that  this 
requirement  will  add  254,595  burden 
hours  in  the  first  year  of 
implementation.  This  figiu^  is  projected 
to  decline  to  193,261  hours  in  the 
second  year  and  to  161,218  hours  in  the 
third  and  subsequent  years. 

Both  as  the  result  of  comments  and 
what  the  Department  learns  as  it 
implements  the  DBE  program  under  part 
26,  it  is  possible  for  the  Department's 
information  needs  and  the  way  we  meet 
them  to  change.  Sometimes  the  way  we 
collect  information  can  be  changed 
informally  (e.g.,  by  guidance  telling 
recipients  they  need  not  repeat 
information  that  does  not  change 
significantly  from  year  to  year).  In  other 
circxunstances,  a  technical  amendment 
to  the  regulation  may  be  needed.  In  any 
case,  the  Department  will  remain 
sensitive  to  situations  in  which 
modifying  information  collection 
requirements  becomes  appropriate. 

As  required  by  the  PRA,  the 
Department  has  submitted  an 
information  collection  approval  request 
to  OMB.  Organizations  and  individuals 
desiring  to  submit  comments  on 
information  collection  requirements 
should  direct  them  to  the  Department's 
docket  for  this  rulemaking.  You  may 
also  submit  copies  of  your  comments  to 


the  Office  of  Information  and  Regulatory 
Affairs  (OIRA).  OMB,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC,  20503;  Attention:  Desk  Officer  for 
U.S.  Department  of  Transportation. 

The  Department  considers  comments 
by  the  public  on  information  collections 
for  several  purposes: 

•  Evaluating  the  necessity  of 
information  collections  for  the  proper 
performance  of  the  Department's 
functions,  including  whether  the 
information  has  practical  utility. 

•  Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  information  collections,  including 
the  validity  of  the  methods  and 
assumptions  used. 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected. 

•  Minimizing  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  electronic  and  other  methods. 

The  Department  points  out  that,  with 
the  exception  of  the  bid  data  collection, 
all  the  information  collection  elements 
discussed  in  this  section  of  the 
preamble  have  not  only  been  part  of  the 
Department's  DBE  program  for  many 
years,  but  have  also  been  the  subject  of 
extensive  public  comment  following  the 
1992  NPRM  and  1997  SNPRM.  Among 
the  over  900  comments  received  in 
response  to  these  notices  were  a  number 
addressing  administrative  burden  issues 
siuTOunding  these  program  elements.  In 
this  final  rule,  the  Department  has 
responded  to  these  comments. 

OMB  is  required  to  make  a  decision 
concerning  information  collections 
vdthin  30-60  days  of  the  pubbcation  of 
this  notice.  Therefore,  for  best  effect, 
comments  should  be  received  by  DOT/ 
OMB  within  30  days  of  publication. 
Following  receipt  of  OMB  approval,  the 
Department  will  publish  a  Federal 
Register  notice  containing  the 
applicable  OMB  approval  numbers. 

Federalism 

The  rule  does  not  have  sufficient 
Federalism  impacts  to  warrant  the 
preparation  of  a  Federalism  assessment. 
While  the  rule  concerns  the  activities  of 
state  and  local  governments  in  EXDT 
financial  assistance  programs,  the  rule 
does  not  significantly  alter  the  role  of 
state  and  local  governments  vis-a-vis 
DOT  from  the  present  part  23.  The 
availability  of  program  waivers  could 
allow  greater  flexibility  for  state  and 
local  participants,  however. 

List  of  Subjects 

49  CFR  Part  23 

Administrative  practice  and 
procediue.  Airports,  Civil  rights. 
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Concession^,  Govenunent  contracts. 
Grant  programs — transportation. 
Minority  bupinesses.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part\26 

Administiative  practice  and 
procedure.  Airports,  Civil  rights, 
Government  contracts.  Grant 
programs — transportation.  Highways 
and  roads.  Mass  transportation, 
Minority  businesses.  Reporting  and 
recordkeepiitg  requirements. 

Issued  this  i  Ith  day  of  January,  1999,  at 
Washington.  I IC. 
Rodney  E.  SU  ter, 

Secretary  of  lyansportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  amends  49 
CFR  subtitle  A  as  follows: 

PART  23— PARTICIPATION  BY 
DISADVANtAGED  BUSINESS 
ENTERPRISE  IN  AIRPORT 
CONCESSIONS 

1.  Revise  the  heading  of  49  CFR  part 
23  as  set  fortn  above. 

2.  Revise  the  authority  citation  for  49 
CFR  part  23  ^o  read  as  follows: 

Authority:  42  U.S.C.  200d  et  seq.;  49  U.S.C. 
47107  and  47123:  Executive  Order  12138.  3 
CFR,  1979  Co^ip.,  p.  393. 


'l23:E3 
jiip.,  p. 

.lc.D. 


and  E— {Removed 


Subparts  A, 
and  Reserved] 

3.  Remove) and  reserve  subparts  A,  C, 
D,  and  E  of  1^23. 

f  23.89    [Am^mtod] 

4.  Amend  §  23.89  as  follows: 

a.  hi  the  definition  of  "disadvantaged 
business,"  r^ove  the  words  "§  23.61  of 
subpart  D  of  ^s  part"  and  add  the 
words  "49  CFR  part  26";  and  remove 
the  words  "823.61"  in  the  last  line  of 
the  definition  and  add  the  words  "49 
CFR  part  26  j. 

b.  In  the  definition  of  "small  business 
concern,"  pai'agraph  (b),  remove  the 
words  "§  23.k3(d)"  and  add  the  words 
"§  23.43{d]  it  effect  prior  to  March  4, 
1999  (See  49  CFR  Parts  1  to  99  revised 
as  ofOctobet  1,1998.)". 

c.  In  the  definition  of  "socially  and 
economically  disadvantaged 
individuals,    remove  the  words  "§  23.61 
of  subpart  Dpf  this  part"  and  add  "49 
CFR  part  26'j. 

§23.93    [An^ndMl] 

5.  Amend  §  23.93(a]  introductory  text 
by  removing  the  words  "§  23.7"  and 
adding  the  words  "§  26.7". 

123.95    [Amended] 

6.  Amend  §  23.95(a)(1)  by  removing 
the  words  "based  on  the  factors  listed  in 
§  23.45(g)(5)t  and  adding  the  words 


"consistent  with  the  process  for  setting 
overall  goals  set  forth  in  49  CFR  26.45". 

7.  In  addition,  amend  §  23.95  as 
follows: 

a.  In  paragraph  (f)(1),  remove  the 
words  "§  23.51 "  and  add  the  words  "49 
CFR  part  26,  subpart  E"; 

b.  In  paragraph  (f)(2),  remove  the 
words  "Except  as  provided  in  §  23.51(c), 
each"  and  add  "Each": 

c.  Remove  paragraph  (f)(5); 

d.  In  paragraph  (g)(1),  remove  the 
words  "§  23.53"  and  add  the  words  "49 
CFR  part  26,  subpart  D". 

§23.97    [Amended] 

8.  Amend  §  23.97  by  removing  the 
words  "§  23.55"  and  adding  the  words 
"49  CFR  26.89". 

§23.11    [Removed] 

9.  Remove  §23.111. 

10.  Add  a  new  49  CFR  part  26,  to  read 
as  follows: 

PART  26— PARTICIPATION  BY 
DISADVANTAGED  BUSINESS 
ENTERPRISES  IN  DEPARTMENT  OF 
TRANSPORTATION  FINANCIAL 
ASSISTANCE  PROGRAMS 

Subpart  A — General 

26.1     What  are  the  objectives  of  this  part? 
26.3    To  whom  does  this  part  apply? 
26.5    What  do  the  terms  used  in  this  part 

mean? 
26.7    What  discriminatory  actions  are 

forbidden? 
26.9    How  does  the  Department  issue 

guidance  and  interpretations  under  this 

part? 
26.11    What  records  do  recipients  kefep  and 

report? 
26.13    What  assurances  must  recipients  and 

contractors  make? 
26.15    How  can  recipients  apply  for 

exemptions  or  waivers? 

Subpart  B— Administrative  Requirements 
for  OBE  Programs  for  Federally-Assisted 
Contracting 

26.21    Who  must  have  a  DBE  program? 
26.23    What  is  the  requirement  for  a  policy 

statement? 
26.25    What  is  the  requirement  for  a  liaison 

officer? 
26.27    What  efforts  must  recipients  make 

concerning  DBE  financial  institutions? 
26.29    What  prompt  payment  mechanisms 

may  recipients  have? 
26.31    What  requirements  pertain  to  the  DBE 

directory? 
26.33    What  steps  must  a  recipient  take  to 

address  overconcentration  of  DBEs  in 

certain  types  of  work? 
26.35    What  role  do  business  development 

and  mentor-protege  programs  have  in  the 

DBE  program? 
26.37    What  are  a  recipient's  responsibilities 

for  monitoring  the  performance  of  other 

program  participants? 


Subpart  C — Goals,  Good  Faltti  Efforts,  and 
Counting 

26.41  What  is  the  role  of  the  statutory  10 

percent  goal  in  this  program? 
26.43    Can  recipients  use  set-asides  or 

quotas  as  part  of  this  program? 
26.45    How  do  recipients  set  overall  goals? 
26.47    Can  recipients  be  penalized  for  failing 

to  meet  overall  goals? 
26.49    How  are  overall  goals  established  for 

transit  vehicle  manufacturers? 
26.51     What  means  do  recipients  use  to  meet 

overall  goals? 
26.53    What  are  the  good  faith  efforts 

procedures  recipients  follow  in 

situations  where  there  are  contract  goals? 
26.55    How  is  DBE  participation  counted 

toward  goals? 

Subpart  D— Certification  Standards 

26.61  How  are  burdens  of  proof  allocated  in 

the  certification  process? 
26.63    What  rules  govern  group  membership 

determinations? 
26.65    What  rules  govern  business  size 

determinations? 
26.67    What  rules  govern  determinations  of 

social  and  economic  disadvantage? 
26.69    What  rules  govern  determinations  of 

ownership? 
26.71    What  rules  govern  determinations 

concerning  control? 
26.73    What  are  other  rules  affecting 

certification? 

Sut>part  E— Certification  Procedures 

26.81  What  are  the  requirements  for  Unified 

Certification  Programs? 
26.83    What  procedures  do  recipients  follow 

in  making  certification  decisions? 
26.85    What  rules  govern  recipients'  denials 

of  initial  requests  for  certification? 
26.87    What  procedures  does  a  recipient  use 

to  remove  a  DBE's  eligibility? 
26.89    What  is  the  process  for  certification 

appeals  to  the  Department  of 

Transportation? 
26.91    What  actions  do  recipients  take 

following  DOT  certification  appeal 

decisions? 

Subpart  F — Compliance  and  Enforcement 

26.101  What  compliance  procedures  apply  to 

recipients? 
26.103     What  enforcement  actions  apply  in 

FHWA  and  FTA  programs? 
26.105    What  enforcement  actions  apply  in 

FAA  Programs? 
26.107    What  enforcement  actions  apply  to 

firms  participating  in  the  DBE  program? 
26.109    What  are  the  rules  governing 

information,  confidentiality, 

cooperation,  and  intimidation  or 

retaliation? 
Appendix  A  to  part  26 — Guidance 

Concerning  Good  Faith  Efforts 
Appendix  B  to  part  26— Forms  [Reserved) 
Appendix  C  to  part  26 — DBE  Business 

Development  Program  Guidelines 
Appendix  D  to  part  26 — Mentor-Protege 

Program  Guidelines 
Appendix  E  to  part  26 — Individual 

Determinations  of  Social  and  Economic 
Disadvantage 

Authority:  23  U.S.C.  324;  42  U.S.C.  2000d 
et  seq.];  49  U.S.C  1615,  47107,  47113,  47123; 
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Sec.  1101(b).  Pub.  L.  105-178, 112  Stat.  107, 
113. 

Subpart  A— General 

§26.1    What  are  the  objectives  of  this  part? 

This  part  seeks  to  achieve  several 
objectives: 

(a)  To  ensure  nondiscrimination  in 
the  award  and  administration  of  DOT- 
assisted  contracts  in  the  Department's 
highway,  transit,  and  airport  financial 
assistance  programs; 

(b)  To  create  a  level  playing  field  on 
which  DBEs  can  compete  fairly  for 
DOT-assisted  contracts; 

(c)  To  ensure  that  the  Department's 
DBE  program  is  narrowly  tailored  in 
accordance  with  applicable  law; 

(d)  To  ensure  that  only  firms  that  fully 
meet  this  part's  eligibility  standards  are 
permitted  to  participate  as  DBEs; 

(e)  To  help  remove  barriers  to  the 
participation  of  DBEs  in  DOT-assisted 
contracts; 

(f)  To  assist  the  development  of  firms 
that  can  compete  successfully  in  the 
marketplace  outside  the  DBE  program; 
and 

(g)  To  provide  appropriate  flexibility 
to  recipients  of  Federal  financial 
assistance  in  establishing  and  providing 
opportunities  for  DBEs. 

§  26.3    To  whom  does  this  part  apply? 

(a)  If  you  are  a  recipient  of  any  of  the 
following  types  of  funds,  this  part 
applies  to  you: 

(1)  Federal-aid  highway  funds 
authorized  under  Titles  I  (other  than 
Part  B)  and  V  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA).  Pub.  L.  102-240, 105  Stat. 
1914,  or  Titles  I,  III,  and  V  of  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21),  Pub.  L.  105-178, 112 
Stat.  107. 

(2)  Federal  transit  funds  authorized  by 
Titles  I,  m,  V  and  VI  of  ISTEA,  Pub.  L. 
102-240  or  by  Federal  transit  laws  in 
Title  49,  U.S.  Code,  or  Titles  I,  ID,  and 

V  of  the  TEA-21,  Pub.  L.  105-178. 

(3)  Airport  funds  authorized  by  49 
U.S.C.  47101,  etseq. 

(b)  [Reserved] 

(c)  If  you  are  letting  a  contract,  and 
that  contract  is  to  be  performed  entirely 
outside  the  United  States,  its  territories 
and  possessions,  Puerto  Rico,  Guam,  or 
the  Northern  Marianas  Islands,  this  part 
does  not  apply  to  the  contract. 

(d)  If  you  are  letting  a  contract  in 
which  DOT  financial  assistance  does 
not  participate,  this  part  does  not  apply 
to  the  contract. 

26.5   What  do  the  terms  used  in  this  part 
mean? 

Affiliation  has  the  same  meaning  the 
term  has  in  the  Small  Business 


Administration  (SB A)  regulations,  13 
CFR  part  121. 

(1)  Except  as  otherwise  provided  in  13 
CFR  part  121,  concerns  are  affiliates  of 
each  other  when,  either  directly  or 
indirectly: 

(i)  One  concern  controls  or  has  the 
power  to  control  the  other;  or 

(ii)  A  third  party  or  parties  controls  or 
has  the  power  to  control  both;  or 

(iii)  An  identity  of  interest  between  or 
among  parties  exists  such  that  affiliation 
may  be  found. 

(2)  In  determining  whether  affiliation 
exists,  it  is  necessary  to  consider  all 
appropriate  factors,  including  common 
ownership,  common  management,  and 
contractual  relationships.  Affiliates 
must  be  considered  together  in 
determining  whether  a  concern  meets 
small  business  size  criteria  and  the 
statutory  cap  on  the  participation  of 
firms  in  the  DBE  program. 

Alaska  Native  means  a  citizen  of  the 
United  States  who  is  a  person  of  one- 
fourth  degree  or  more  Alaskan  Indian 
(including  Tsimshian  Indians  not 
enrolled  in  the  Metlaktla  Indian 
Community),  Eskimo,  or  Aleut  blood,  or 
a  combination  of  those  bloodUnes.  The 
term  includes^in  the  absence  of  proof  of 
a  minimum  blood  quantimi,  any  citizen 
whom  a  Native  village  or  Native  group 
regards  as  an  Alaska  Native  if  their 
father  or  mother  is  regarded  as  an 
Alaska  Native. 

Alaska  Native  Corporation  (ANC) 
means  any  Regional  Corporation, 
Village  Corporation,  Urban  Corporation, 
or  Group  Corporation  organized  under 
the  laws  of  the  State  of  Alaska  in 
accordance  with  the  Alaska  Native 
Claims  Settlement  Act,  as  amended  (43 
U.S.C.  leoi.etseq.). 

Compliance  means  that  a  recipient 
has  correctly  implemented  the 
requirements  of  this  part. 

Contract  means  a  legally  binding 
relationship  obligating  a  seller  to 
furnish  supplies  or  services  (including, 
but  not  limited  to,  construction  and 
professional  services)  and  the  buyer  to 
pay  for  them. 

Contractor  means  one  who 
participates,  through  a  contract  or 
subcontract  (at  any  tier),  in  a  DOT- 
assisted  highway,  transit,  or  airport 
program. 

Department  or  DOT  means  the  U.S. 
Department  of  Transportation,  including 
the  Office  of  the  Secretary,  the  Federal 
Highway  Administration  (FHWA),  the 
Federal  Transit  Administration  (FT A), 
and  the  Federal  Aviation 
Administration  (FAA). 

Disadvantaged  business  enterprise  or 
DBE  means  a  for-profit  small  business 
concern — 


(1)  That  is  at  least  51  percent  owned 
by  one  or  more  individuals  who  are 
both  socially  and  economically 
disadvantaged  or,  in  the  case  of  a 
corporation,  in  which  51  percent  of  the 
stock  is  owned  by  one  or  more  such 
individuals;  and 

(2)  Whose  management  and  daily 
business  operations  are  controlled  by 
one  or  more  of  the  socially  and 
economically  disadvantaged  individuals 
who  own  it. 

DOT-assisted  contract  means  any 
contract  between  a  recipient  and  a 
contractor  (at  any  tier)  funded  in  whole 
or  in  part  with  DOT  financial  assistance, 
including  letters  of  credit  or  loan 
guarantees,  except  a  contract  solely  for 
the  purchase  of  land. 

Good  faith  efforts  means  efforts  to 
achieve  a  DBE  goal  or  other  requirement 
of  this  part  which,  by  their  scope, 
intensity,  and  appropriateness  to  the 
objective,  can  reasonably  be  expected  to 
fulfill  the  program  requirement. 

Immediate  family  member  means 
father,  mother,  husband,  wife,  son, 
daughter,  brother,  sister,  grandmother, 
grandfather,  grandson,  granddaughter, 
mother-in-law,  or  father-in-law. 

Indian  tribe  means  any  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  community  of  Indians,  including  any 
ANC,  which  is  recognized  as  eligible  for 
the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians,  or  is 
recognized  as  such  by  the  State  in 
which  the  tribe,  band,  nation,  group,  or 
community  resides.  See  definition  of 
"tribally-owned  concern"  in  this 
section. 

Joint  venture  means  an  association  of 
a  DBE  firm  and  one  or  more  other  firms 
to  carry  out  a  single,  for-profit  business 
enterprise,  for  which  the  parties 
combine  their  property,  capital,  efforts, 
skills  and  knowledge,  and  in  which  the 
DBE  is  responsible  for  a  distinct,  clearly 
defined  portion  of  the  work  of  the 
contract  and  whose  share  in  the  capital 
contribution,  control,  management, 
risks,  and  profits  of  the  joint  venture  are 
commensurate  vdth  its  ownership 
interest. 

Native  Hawaiian  means  any 
individual  whose  ancestors  were 
natives,  prior  to  1778,  of  the  area  which 
now  comprises  the  State  of  Hawaii. 

Native  Hawaiian  Organization  means 
any  community  service  organization 
serving  Native  Hawaiians  in  the  State  of 
Hawaii  which  is  a  not-for-profit 
organization  chartered  by  the  State  of 
Hawaii,  is  controlled  by  Native 
Hawaiians,  and  whose  business 
activities  vdll  principally  benefit  such 
Nauve  Hawaiians. 
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Noncomplliance  means  that  a 
recipient  has  not  correctly  implemented 
the  requirenients  of  this  part. 

Operatina  Administration  or  OA 
means  any  c  f  the  following  parts  of 
DOT:  the  Fe  ieral  Aviation 
Administrat  on  (FAA),  Federal  Highway 
Administrat  on  (FHWA),  and  Federal 
Transit  Adnjinistration  (FTA).  The 
"Administrator"  of  an  operating 
administration  includes  his  or  her 
designees. 

Personal  liet  worth  means  the  net 
value  of  the  assets  of  an  individual 
remaining  a^er  total  liabilities  are 
deducted^  A|i  individual's  personal  net 
worth  does  iot  include:  The 
individual's  ownership  interest  in  an 
applicant  or  participating  DBE  firm;  or 
the  individu3rs  equity  in  his  or  her 
primary  plade  of  residence.  An 
individual's  {personal  net  worth 
includes  only  his  or  her  own  share  of 
assets  held  jointly  or  as  community 
property  with  the  individual's  spouse. 

Primary  iiidustry  classification  means 
the  four  digit  Standard  Industrial 
Classification  (SIC)  code  designation 
which  best  describes  the  primary 
business  of  ^  firm.  The  SIC  code 
designations  are  described  in  the 
Standard  Inqustry  Classification 
Manual.  As  the  North  American 
Industrial  Classification  System 
(NAICS)  replaces  the  SIC  system, 
references  toj  SIC  codes  and  the  SIC 
Manual  are  deemed  to  refer  to  the 
NAICS  manual  and  applicable  codes. 
The  SIC  Mar  ual  and  the  NAICS  Manual 
are  available  through  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce 
(Springfield,  VA,  22261).  NTIS  also 
makes  mater  als  available  through  its 
web  site  (wvNW.ntis.gov/naics). 

Primary  re::ipient  means  a  recipient 
which  receives  DOT  financial  assistance 
and  passes  some  or  all  of  it  on  to 
another  recipient. 

Principal  place  of  business  means  the 
business  loc«  tion  where  the  individuals 
who  manage  the  firm's  day-to-day 
operations  spend  most  working  hours 
and  where  tdp  management's  business 
records  are  kspt.  If  the  offices  from 
which  mana|  ement  is  directed  and 
where  busini  ss  records  are  kept  are  in 
different  loa  tions,  the  recipient  will 
determine  th ;  principal  place  of 
business  for  DBE  program  purposes. 

Program  means  any  undertaking  on  a 
recipient's  piirt  to  use  DOT  financial 
assistance,  authorized  by  the  laws  to 
which  this  piirt  applies. 

Race-consi  ious  measure  or  program  is 
one  that  is  fo:used  specifically  on 
assisting  onl; '  DDEs,  including  women- 
owned  DDEs 


Race-neutral  measure  or  program  is 
one  that  is,  or  can  be,  used  to  assist  all 
small  businesses.  For  the  purposes  of 
this  part,  race-neutral  includes  gender- 
neutrality. 

Recipient  is  any  entity,  public  or 
private,  to  which  DOT  financial 
assistance  is  extended,  whether  directly 
or  through  another  recipient,  through 
the  programs  of  the  FAA,  FHWA,  or 
FTA,  or  who  has  applied  for  such 
assistance. 

Secretary  means  the  Secretary  of 
Transportation  or  his/her  designee. 

Set-aside  means  a  contracting  practice 
restricting  eligibility  for  the  competitive 
award  of  a  contract  solely  to  DBE  firms. 

Small  Business  Administration  or 
SBA  means  the  United  States  Small 
Business  Administration. 

Small  business  concern  means,  with 
respect  to  firms  seeking  to  participate  as 
DBEs  in  DOT-assisted  contracts,  a  small 
business  concern  as  defined  pursuant  to 
section  3  of  the  Small  Business  Act  and 
Small  Business  Administration 
regulations  implementing  it  (13  CFR 
part  121}  that  also  does  not  exceed  the 
cap  on  average  annual  gross  receipts 
specified  in  §  26.65(b). 

Socially  and  economically 
disadvantaged  individual  means  any 
individual  who  is  a  citizen  (or  lawfully 
admitted  permanent  resident)  of  the 
United  States  and  who  is — 

(1)  Any  individual  who  a  recipient 
finds  to  be  a  socially  and  economically 
disadvantaged  individual  on  a  case-by- 
case  basis. 

(2)  Any  individual  in  the  following 
groups,  members  of  which  are 
rebuttably  presumed  to  be  socially  and 
economically  disadvantaged: 

(i)  "Black  Americans,"  which 
includes  persons  having  origins  in  any 
of  the  Black  racial  groups  of  Africa; 

(ii)  "Hispanic  Americans,"  which 
includes  persons  of  Mexican,  Puerto 
Rican,  Cuban,  Dominican,  Central  or 
South  American,  or  other  Spanish  or 
Portuguese  culture  or  origin,  regardless 
of  race; 

(iii)  "Native  Americans,"  which 
includes  persons  who  are  American 
Indians,  Eskimos,  Aleuts,  or  Native 
Hawaiians; 

(iv)  "Asian-Pacific  Americans," 
which  includes  persons  whose  origins 
are  from  japan,  China,  Taiwan,  Korea, 
Burma  (Myanmar),  Vietnam,  Laos, 
Cambodia  (Kampuchea),  Thailand, 
Malaysia,  Indonesia,  the  Philippines, 
Brunei,  Samoa,  Guam,  the  U.S.  Trust 
Territories  of  the  Pacific  Islands 
(Republic  of  Palau),  the  Commonwealth 
of  the  Northern  Marianas  Islands, 
Macao,  Fiji,  Tonga,  Kirbati,  Juvalu, 
Nauru,  Federated  States  of  Micronesia, 
or  Hong  Kong; 


(v)  "Subcontinent  Asian  Americans," 
which  includes  persons  whose  origins 
are  from  India,  Pakistan,  Bangladesh, 
Bhutan,  the  Maldives  Islands,  Nepal  or 
Sri  Lanka; 

(vi)  Women; 

(vii)  Any  additional  groups  whose 
members  are  designated  as  socially  and 
economically  disadvantaged  by  the 
SBA,  at  such  time  as  the  SBA 
designation  becomes  effective. 

Tribally-owned  concern  means  any 
concern  at  least  51  percent  owned  by  an 
Indian  tribe  as  defined  in  this  section. 

You  refers  to  a  recipient,  unless  a 
statement  in  the  text  of  this  part  or  the 
context  requires  otherwise  (i.e.,  'You 
must  do  XYZ'  means  that  recipients 
must  do  XYZ). 

§  26.7  What  discriminatory  actions  are 
forbidden? 

(a)  You  must  never  exclude  any 
person  fi-om  participation  in,  deny  any 
person  the  benefits  of,  or  otherwise 
discriminate  against  anyone  in 
connection  with  the  award  and 
performance  of  any  contract  covered  by 
this  part  on  the  basis  of  race,  color,  sex, 
or  national  origin. 

(b)  In  administering  your  DBE 
program,  you  must  not,  directly  or 
through  contractual  or  other 
arrangements,  use  criteria  or  methods  of 
administration  that  have  the  effect  of 
defeating  or  substantially  impairing 
accomplishment  of  the  objectives  of  the 
program  with  respect  to  individuals  of 

a  particular  race,  color,  sex,  or  national 
origin. 

§  26.9  How  does  ttie  Department  issue 
guidance  and  interpretations  under  this 
part? 

(a)  This  part  applies  instead  of 
subparts  A  and  C  through  E  of  49  CFR 
peut  23  in  effect  prior  to  March  4,  1999. 
(See  49  CFR  Parts  1  to  99,  revised  as  of 
October  1, 1998.)  Only  guidance  and 
interpretations  (including 
interpretations  set  forth  in  certification 
appeal  decisions)  consistent  with  this 
part  26  and  issued  after  March  4,  1999 
have  definitive,  binding  effect  in 
implementing  the  provisions  of  this  part 
and  constitute  the  official  position  of 
the  Department  of  Transportation. 

(b)  The  Secretary  of  Transportation, 
Office  of  the  Secretary  of 
Transportation,  FHWA,  FTA,  and  FAA 
may  issue  written  interpretations  of  or 
written  guidance  concerning  this  part. 
Written  interpretations  and  guidance  are 
valid  and  binding,  and  constitute  the 
official  position  of  the  Department  of 
Transportation,  only  if  they  are  issued 
over  the  signature  of  the  Secretary  of 
Transportation  or  if  they  contain  the 
following  statement: 
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The  General  Counsel  of  the  Department  of 
Transportation  has  reviewed  this  document 
and  approved  it  as  consistent  with  the 
language  and  intent  of  49  CFR  part  26. 

§  26. 1 1    What  records  do  recipients  keep 
and  report? 

(a)  (Reservedl 

(b)  You  must  continue  to  provide  data 
about  youj  DBE  program  to  the 
Department  as  directed  by  DOT 
operating  administrations. 

(c)  You  must  create  and  maintain  a 
bidders  list,  consisting  of  all  firms 
bidding  on  prime  contracts  and  bidding 
or  quoting  subcontracts  on  DOT-assisted 
projects.  For  every  firm,  the  following 
information  must  be  included: 

(1)  Firm  name; 

(2)  Firm  address; 

(3)  Firm's  status  as  a  DBE  or  non-DBE; 

(4)  The  age  of  the  firm;  and 

(5)  The  annual  gross  receipts  of  the 
firm. 

§  Section  26.13    What  assurances  must 
recipients  and  contractors  malce? 

(a)  Each  financial  assistance 
agreement  you  sign  with  a  DOT 
operating  administration  (or  a  primary 
recipient)  must  include  the  following 
assurance: 

The  recipient  shall  not  discriminate  on  the 
basis  of  race,  color,  national  origin,  or  sex  in 
the  award  and  performance  of  any  DOT- 
assisted  contract  or  in  the  administration  of 
its  DBE  program  or  the  requirements  of  49 
CFR  part  26.  The  recipient  shall  take  all 
necessary  and  reasonable  steps  under  49  CFR 
part  26  to  ensure  nondiscrimination  in  the 
award  and  administration  of  DOT-assisted 
contracts.  The  recipient's  DBE  program,  as 
required  by  49  CFR  part  26  and  as  approved 
by  DOT,  is  incorporated  by  reference  in  this 
agreement.  Implementation  of  this  program  is 
a  legal  obligation  and  failure  to  carry  out  its 
terms  shall  be  treated  as  a  violation  of  this 
agreement.  Upon  notification  to  the  recipient 
of  its  failure  to  carry  out  its  approved 
program,  the  Department  may  impose 
sanctions  as  provided  for  under  part  26  and 
may,  in  appropriate  cases,  refer  the  matter  for 
enforcement  under  18  U.S.C.  1001  and/or  the 
Program  Fraud  Civil  Remedies  Act  of  1986 
(31  U.S.C.  3801  etseq.]. 

(b)  Each  contract  you  sign  with  a 
contractor  (and  each  subcontract  the 
prime  contractor  signs  with  a 
subcontractor)  must  include  the 
following  assurance: 

The  contractor,  sub  recipient  or 
subcontractor  shall  not  discriminate  on  the 
basis  of  race,  color,  national  origin,  or  sex  in 
the  performance  of  this  contract.  The 
contractor  shall  carry  out  applicable 
requirements  of  49  CFR  part  26  in  the  award 
and  administration  of  DOT-assisted 
contracts.  Failure  by  the  contractor  to  carry 
out  these  requirements  is  a  material  breach 
of  this  contract,  which  may  result  in  the 
termination  of  this  contract  or  such  other 
remedy  as  the  recipient  deems  appropriate. 


§  26.1 5    How  can  recipients  apply  for 
exemptions  or  waivers? 

(a)  You  can  apply  for  an  exemption 
from  any  provision  of  this  part.  To 
apply,  you  must  request  the  exemption 
in  writing  from  the  Office  of  the 
Secretary  of  Transportation,  FHWA, 
FTA,  or  FAA.  The  Secretary  will  grant 
the  request  only  if  it  documents  special 
or  exceptional  circumstances,  not  likely 
to  be  generally  applicable,  and  not 
contemplated  in  connection  with  the 
rulemaking  that  established  this  part, 
that  make  your  compliance  with  a 
specific  provision  of  this  part 
impractical.  You  must  agree  to  take  any 
steps  that  the  Department  specifies  to 
comply  with  the  intent  of  the  provision 
from  which  an  exemption  is  granted. 
The  Secretary  will  issue  a  written 
response  to  all  exemption  requests. 

(b)  You  can  apply  for  a  waiver  of  any 
provision  of  Subpart  B  or  C  of  this  part 
including,  but  not  limited  to,  any 
provisions  regarding  administrative 
requirements,  overall  goals,  contract 
goals  or  good  faith  efforts.  Program 
waivers  are  for  the  purpose  of 
authorizing  you  to  operate  a  DBE 
program  that  achieves  the  objectives  of 
this  part  by  means  that  may  differ  from 
one  or  more  of  the  requirements  of 
Subpart  B  or  C  of  this  part.  To  receive 
a  program  waiver,  you  must  follow 
these  procedures: 

(1)  You  must  apply  through  the 
concerned  operating  administration. 
The  application  must  include  a  specific 
program  proposal  and  address  how  you 
vdll  meet  the  criteria  of  paragraph  (b)(2) 
of  this  section.  Before  submitting  your 
application,  you  must  have  had  public 
participation  in  developing  your 
proposal,  including  consultation  with 
the  DBE  community  and  at  least  one 
public  hearing.  Your  appUcation  must 
include  a  summary  of  the  public 
participation  process  and  the 
information  gathered  through  it. 

(2)  Your  application  must  show  that — 
(i)  There  is  a  reasonable  basis  to 

conclude  that  you  could  achieve  a  level 
of  DBE  participation  consistent  with  the 
objectives  of  this  part  using  different  or 
innovative  means  other  than  those  that 
are  provided  in  subpart  B  or  C  of  this 
part; 

(ii)  Conditions  in  your  jurisdiction  are 
appropriate  for  implementing  the 
proposal; 

(iii)  Your  proposal  would  prevent 
discrimination  against  any  individual  or 
group  in  access  to  contracting 
opportunities  or  other  benefits  of  the 
program;  and 

(iv)  Your  proposal  is  consistent  with 
applicable  law  and  program 
requirements  of  the  concerned  operating 


administration's  financial  assistance 
program. 

(3)  The  Secretary  has  the  authority  to 
approve  your  application.  If  the 
Secretary  grants  your  application,  you 
may  administer  your  DBE  program  as 
provided  in  your  proposal,  subject  to 
the  following  conditions: 

(i)  DBE  eligibility  is  determined  as 
provided  in  subparts  D  and  E  of  this 
part,  and  DBE  participation  is  counted 
as  provided  in  §  26.49; 

(ii)  Your  level  of  DBE  participation 
continues  to  be  consistent  with  the 
objectives  of  this  part; 

(iii)  There  is  a  reasonable  limitation 
on  the  duration  of  your  modified 
program;  and 

(iv)  Any  other  conditions  the 
Secretary  makes  on  the  grant  of  the 
waiver. 

(4)  The  Secretary  may  end  a  program 
waiver  at  any  time  and  require  you  to 
comply  with  this  part's  provisions.  The 
Secretary  may  also  extend  the  waiver,  if 
he  or  she  determines  that  all 
requirements  of  paragraphs  (b)(2)  and 
(3)  of  this  section  continue  to  be  met. 
Any  such  extension  shall  be  for  no 
longer  than  period  originally  set  for  the 
duration  of  die  program. 

Subpart  B — Administrative 
Requirements  for  DBE  Programs  for 
Federally-Assisted  Contracting 

$26.21    Who  must  have  a  DBE  program? 

(a)  If  you  are  in  one  of  these  categories 
and  let  DOT-assisted  contracts,  you 
must  have  a  DBE  program  meeting  the 
requirements  of  this  part: 

(1)  All  FHWA  recipients  receiving 
funds  authorized  by  a  statute  to  which 
this  part  applies; 

(2)  FTA  recipients  that  receive 
$250,000  or  more  in  FTA  planning, 
capital,  and/or  operating  assistance  in  a 
Federal  fiscal  year; 

(3)  FAA  recipienii:  that  receive  a  grant 
of  $250,000  or  more  for  airport  plaiming 
or  development. 

(b)(1)  You  must  submit  a  DBE 
program  conforming  to  this  part  by 
August  31, 1999  to  the  concerned 
operating  administration  (OA).  Once  the 
OA  has  approved  your  program,  the 
approval  counts  for  all  of  your  DOT- 
assisted  programs  (except  that  goals  are 
reviewed  and  approved  by  the 
particular  operating  administration  that 
provides  funding  for  your  DOT-assisted 
contracts). 

(2)  You  do  not  have  to  submit  regular 
updates  of  your  DBE  programs,  as  long 
as  you  remain  in  compliance.  However, 
you  must  submit  significant  changes  in 
the  program  for  approval. 

(c)  You  are  not  eligible  to  receive  DOT 
financial  assistance  unless  DOT  has 
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approved  your  DBE  program  and  you 
-  are  in  compliance  with  it  and  this  part. 
You  must  cotitinue  to  carry  out  your 
program  until  all  funds  from  DC)T 
financial  assistance  have  been 
expended. 

i  26.23    What  is  the  requirement  for  a 
policy  statement? 

You  must  issue  a  signed  and  dated 
policy  statement  that  expresses  your 
commitment!  to  your  DBE  program, 
states  its  obj^ives,  and  outlines 
responsibilities  for  its  implementation. 
You  must  ciitulate  the  statement 
throughout  ypxir  organization  and  to  the 
DBE  and  noit-DBE  business 
communitie^  that  perform  work  on  your 

IXDT-assisteq  contracts. 

I 

$  26.25    Whali  is  the  requirement  for  a 
liaison  officer^ 

You  must  kave  a  DBE  liaison  officer, 
who  shall  haVe  direct,  independent 
access  to  yoi^  Chief  Executive  Officer 
concerning  DBE  program  matters.  The 
liaison  officer  shall  be  responsible  for 
implementing  all  aspects  of  your  DBE 
program.  Yoik  must  also  have  adequate 
staff  to  admiaister  the  program  in 
compliance  \irith  this  part. 

26.27    What  arforts  must  recipients  ntake 
concerning  DIE  financial  institutions? 

You  must  dioroughly  investigate  the 
full  extent  of  services  offered  by 
financial  institutions  ov^med  and 
controlled  by  socially  and  economically 
disadvantaged  individuals  in  your 
community  ahd  make  reasonable  efforts 
to  use  these  institutions.  You  must  also 
encourage  pr|me  contractors  to  use  such 
institutions. 

$26.29    Whatprompt  payment 
mechanisms  i^ust  recipients  have? 

(a)  You  must  establish,  as  part  of  your 
DBE  program),  a  contract  clause  to 
require  prim^  contractors  to  pay 
subcontractors  for  satisfactory 
performance  ^f  their  contracts  no  later 
than  a  specific  number  of  days  from 
receipt  of  eadi  payment  you  make  to  the 
prime  contra(  :tor.  This  clause  must  also 
require  the  pi  ompt  return  of  retainage 
payments  fro  n  the  prime  contractor  to 
the  subcontractor  within  a  specific 
number  of  da  ys  after  the  subcontractor's 
work  is  satisf  ictorily  completed. 

(1)  This  clause  may  provide  for 
appropriate  penalties  for  failure  to 
comply,  the  tsrms  and  conditions  of 
which  you  se  [. 

(2)  This  cla  use  may  also  provide  that 
any  delay  or  )ostponement  of  payment 
among  the  parties  may  take  place  only 
for  good  cause,  with  your  prior  written 
approval. 

(b)  You  m&Y  also  establish,  as  part  of 
your  DBE  pre  gram,  any  of  the  following 


additional  mechanisms  to  ensiue 
prompt  payment: 

(1)  A  contract  clause  that  requires 
prime  contractors  to  include  in  their 
subcontracts  language  providing  that 
prime  contractors  and  subcontractors 
will  use  appropriate  alternative  dispute 
resolution  mechanisms  to  resolve 
payment  disputes.  You  may  specify  the 
nature  of  such  mechanisms. 

(2)  A  contract  clause  providing  that 
the  prime  confractor  will  not  be 
reimbursed  for  work  performed  by 
subcontractors  unless  and  until  the 
prime  contractor  ensures  that  the 
subcontractors  are  promptly  paid  for  the 
work  they  have  performed. 

(3)  Other  mechanisms,  consistent 
with  this  part  and  applicable  state  and 
local  law,  to  ensiue  that  DBEs  and  other 
contractors  are  fully  and  promptly  paid. 

§  26.31    What  requirements  pertain  to  the 
QBE  directory? 

You  must  maintain  and  make 
available  to  interested  persons  a 
directory  identifying  all  firms  eligible  to 
participate  as  DBEs  in  your  program.  In 
the  listing  for  each  firm,  you  must 
include  its  address,  phone  niunber,  and 
the  types  of  work  the  firm  has  been 
certified  to  perform  as  a  DBE.  You  must 
revise  your  directory  at  least  aimually 
and  make  updated  information  available 
to  contractors  and  the  pubhc  on  request. 

§  26.33    What  steps  must  a  recipient  talce  to 
address  overconcentratlon  of  DBEs  in 
certain  types  of  work? 

(a)  If  you  determine  that  DBE  firms 
are  so  overconcentrated  in  a  certain  type 
of  work  as  to  unduly  burden  the 
opportimity  of  non-DBE  firms  to 
participate  in  this  type  of  work,  you 
must  devise  appropriate  measures  to 
address  this  overconcentratlon. 

(b)  These  measiu^s  may  include  the 
use  of  incentives,  technical  assistance, 
business  development  programs, 
mentor-protege  programs,  and  other 
appropriate  measures  designed  to  assist 
DBEs  in  performing  work  outside  of  the 
specific  field  in  which  you  have 
determined  that  non-DBEs  are  unduly 
burdened.  You  may  also  consider 
varying  your  use  of  contract  goals,  to  the 
extent  consistent  with  §  26.51,  to  unsure 
that  non-DBEs  are  not  unfairly 
prevented  from  competing  for 
subcontracts. 

(c)  You  must  obtain  the  approval  of 
the  concerned  DOT  operating 
administration  for  your  determination  of 
overconcentratlon  and  the  measiu«s  you 
devise  to  address  it.  Once  approved,  the 
measiu^s  become  part  of  your  DBE 
program. 


§  26.35    What  role  do  business 
development  and  mentor-protege  programs 
have  in  the  DBE  program? 

(a)  You  may  or,  if  an  operating 
administration  directs  you  to,  you  must 
establish  a  DBE  business  development 
program  (BDP)  to  assist  firms  in  gaining 
the  ability  to  compete  successfully  in 
the  marketplace  outside  the  DBE 
program.  You  may  require  a  DBE  firm, 
as  a  condition  of  receiving  assistance 
through  the  BDP,  to  agree  to  terminate 
its  participation  in  the  DBE  program 
after  a  certain  time  has  passed  or  certain 
objectives  have  been  reached.  See 
Appendix  C  of  this  part  for  guidance  on 
administering  BDP  programs. 

(b)  As  part  of  a  BDP  or  separately,  you 
may  establish  a  "mentor-protege" 
program,  in  which  another  DBE  or  non- 
DBE  firm  is  the  principal  soiuce  of 
business  development  assistance  to  a 
DBE  firm. 

(1)  Only  firms  you  have  certified  as 
DBEs  before  they  are  proposed  for 
participation  in  a  mentor-protege 
program  are  eligible  to  participate  in  the 
mentor-protege  program. 

(2)  During  the  course  of  the  mentor- 
protege  relationship,  you  must: 

(i)  Not  award  DBE  credit  to  a  non-DBE 
mentor  firm  for  using  its  own  protege 
firm  for  more  than  one  half  of  its  goal 
on  any  contract  let  by  the  recipient;  and 

(ii)  Not  award  DBE  credit  to  a  non- 
DBE  mentor  firm  for  using  its  own 
protege  firm  for  more  than  every  other 
contract  performed  by  the  protege  firm. 

(3)  For  purposes  of  making 
determinations  of  business  size  under 
this  part,  you  must  not  treat  protege 
firms  as  affiliates  of  mentor  firms,  when 
both  firms  are  participating  uinder  an 
approved  mentor-protege  program.  See 
Appendix  D  of  this  part  for  guidance 
concerning  the  operation  of  mentor- 
protege  programs. 

(c)  Your  BDPs  and  mentor-protege 
programs  must  be  approved  by  the 
concerned  operating  administration 
before  you  implement  them.  Once 
approved,  they  become  part  of  your  DBE 
program. 

§  26.37    What  are  a  recipient's 
responsibilities  for  monitoring  the 
performance  of  other  program  participants? 

(a)  You  must  implement  appropriate 
mechanisms  to  ensure  compliance  with 
the  part's  requirements  by  all  program 
participants  (e.g.,  applying  legal  and 
contract  remedies  available  under 
Federal,  state  and  local  law).  You  must 
set  forth  these  mechanisms  in  your  DBE 
program. 

(b)  Your  DBE  program  must  also 
include  a  monitoring  and  enforcement 
mechanism  to  verify  that  the  work 
committed  to  DBEs  at  contract  award  is 
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actually  performed  by  the  DBEs.  This 
mechanism  must  provide  for  a  running 
tally  of  actual  DBE  attainments  (e.g., 
payments  actually  made  to  DBE  firms) 
and  include  a  provision  ensuring  that 
DBE  participation  is  credited  toward 
overall  or  contract  goals  only  when 
payments  are  actually  made  to  DBE 
firms. 

Subpart  C— Goals,  Good  Faith  Efforts, 
and  Counting 

§  26.41    What  is  the  role  of  the  statutory  1 0 
percent  goal  in  this  program? 

(a)  The  statutes  authorizing  this 
program  provide  that,  except  to  the 
extent  the  Secretary  determines 
otherwise,  not  less  than  10  percent  of 
the  authorized  funds  are  to  be  expended 
v«th  DBEs. 

(b)  This  10  percent  goal  is  an 
aspirational  goal  at  the  national  level, 
which  the  Department  uses  as  a  tool  in 
evaluating  and  monitoring  DBEs' 
opportunities  to  participate  in  DOT- 
assisted  contracts. 

(c)  The  national  10  percent  goal  does 
not  authorize  or  require  recipients  to  set 
overall  or  contract  goals  at  the  10 
percent  level,  or  any  other  particular 
level,  or  to  take  any  special 
administrative  steps  if  their  goals  are 
above  or  below  10  percent. 

§  26.43    Can  recipients  use  set-asldes  or 
quotas  as  part  of  this  program? 

(a)  You  are  not  permitted  to  use 
quotas  for  DBEs  on  DOT-assisted 
contracts  subject  to  this  part. 

(b)  You  may  not  set-aside  contracts  for 
DBEs  on  DOT-assisted  contracts  subject 
to  this  part,  except  that,  in  Umited  and 
extreme  circumstances,  you  may  use 
set-asides  when  no  other  method  could 
be  reasonably  expected  to  redress 
egregious  instances  of  discrimination. 

§  26.45    How  do  recipients  set  overall 
goals? 

(a)  You  must  set  an  overall  goal  for 
DBE  participation  in  your  EKDT-assisted 
contracts. 

(b)  Your  overall  goal  must  be  based  on 
demonstrable  evidence  of  the 
availability  of  ready,  willing  and  able 
DBEs  relative  to  all  businesses  ready, 
willing  and  able  to  participate  on  your 
DOT-assisted  contracts  (hereafter,  the 
"relative  availability  of  DBEs").  The 
goal  must  reflect  you*  determination  of 
the  level  of  DBE  participation  you 
would  expect  absent  the  effects  of 
discrimination.  You  cannot  simply  rely 
on  either  the  10  percent  national  goal, 
your  previous  overall  goal  or  past  DBE 
participation  rates  in  your  program 
without  reference  to  the  relative 
availability  of  DBEs  in  your  market. 


(c)  Step  1 .  You  must  begin  your  goal 
setting  process  by  determining  a  base 
figure  for  the  relative  availability  of 
DBEs.  The  following  are  examples  of 
approaches  that  you  may  take  toward 
determining  a  base  figure.  These 
examples  are  provided  as  a  starting 
point  for  your  goal  setting  process.  Any 
percentage  figure  derived  from  one  of 
these  examples  should  be  considered  a 
basis  from  which  you  begin  when 
examining  all  evidence  available  in  your 
jurisdiction.  These  examples  are  not 
intended  as  an  exhaustive  list.  Other 
methods  or  combinations  of  methods  to 
determine  a  base  figure  may  be  used, 
subject  to  approval  by  the  concerned 
operating  administration. 

(1)  Use  DBE  Directories  and  Census 
Bureau  Data.  Determine  the  number  of 
ready,  willing  and  able  DBEs  in  your 
mEirket  from  your  DBE  directory.  Using 
the  Census  Bureau's  Coimty  Business 
Pattern  (CBP)  data  base,  determine  the 
niunber  of  all  ready,  willing  and  able 
businesses  available  in  your  market  that 
perform  work  in  the  same  SIC  codes. 
(Information  about  the  CBP  data  base 
may  be  obtained  from  the  Census 
Bureau  at  their  web  site, 
www.census.gov/epcd/cbp/view/ 
cbpview.html.)  Divide  the  niunber  of 
DBEs  by  the  nimiber  of  all  businesses  to 
derive  a  base  figiu*  for  the  relative 
availabiUty  of  DBEs  in  your  market. 

(2)  Use  a  bidders  list.  Determine  the 
niunber  of  DBEs  that  have  bid  or  quoted 
on  your  DOT-assisted  prime  contracts  or 
subcontracts  in  the  previous  year. 
Determine  the  number  of  all  businesses 
that  have  bid  or  quoted  on  prime  or 
subcontracts  in  the  same  time  period. 
Divide  the  number  of  DBE  bidders  and 
quoters  by  the  number  for  all  businesses 
to  derive  a  base  figure  for  the  relative 
availability  of  DBEs  in  your  market. 

(3)  Use  data  from  a  disparity  study. 
Use  a  percentage  figure  derived  from 
data  in  a  valid,  applicable  disparity 
study. 

(4)  Use  the  goal  of  another  DOT 
recipient.  If  another  DOT  recipient  in 
the  same,  or  substantially  similar, 
market  has  set  an  overall  goal  in 
compliance  with  this  rule,  you  may  use 
that  goal  as  a  base  figure  for  your  goal. 

(5)  Alternative  methods.  Subject  to  the 
approval  of  the  DOT  operating 
administration,  you  may  use  other 
methods  to  determine  a  base  figure  for 
your  overall  goal.  Any  methodology  you 
choose  must  be  based  on  demonstrable 
evidence  of  local  market  conditions  and 
be  designed  to  ultimately  attain  a  goal 
that  is  rationally  related  to  the  relative 
availability  of  DBEs  in  your  market. 

(d)  Step  2.  Once  you  nave  calculated 
a  base  figure,  you  must  examine  all  of 
the  evidence  available  in  your 


jurisdiction  to  determine  what 
adjustment,  if  any,  is  needed  to  the  base 
figure  in  order  to  arrive  at  your  overall 
goal. 

(1)  There  are  many  types  of  evidence 
that  must  be  considered  when  adjusting 
the  base  figure.  These  include: 

(i)  The  current  capacity  of  DBEs  to 
perform  work  in  your  EXDT-assisted 
contracting  program,  as  measured  by  the 
volume  of  work  DBEs  have  performed  in 
recent  years; 

(ii)  Evidence  from  disparity  studies 
conducted  anywhere  within  your 
jurisdiction,  to  the  extent  it  is  not 
already  accounted  for  in  your  base 
figure;  and 

(iii)  If  your  base  figure  is  the  goal  of 
another  recipient,  you  must  adjust  it  for 
differences  in  your  local  market  and 
your  contracting  program. 

(2)  You  may  also  consider  available 
evidence  from  related  fields  that  affect 
the  opportunities  for  DBEs  to  form,  grow 
and  compete.  These  include,  but  are  not 
limited  to: 

(i)  Statistical  disparities  in  the  ability 
of  DBEs  to  get  the  financing,  bonding 
and  insurance  required  to  participate  in 
your  program; 

(ii)  Data  on  employment,  self- 
employment,  education,  training  and 
union  apprenticeship  programs,  to  the 
extent  you  can  relate  it  to  the 
opportunities  for  DBEs  to  perform  in 
your  program. 

(3)  If  you  attempt  to  make  an 
adjustment  to  your  base  figure  to 
account  for  the  continuing  effects  of 
past  discrimination  (often  called  the 
"but  for"  factor)  or  the  effects  of  an 
ongoing  DBE  program,  the  adjustment 
must  be  based  on  demonstrable 
evidence  that  is  logically  and  directly 
related  to  the  effect  for  which  the 
adjustment  is  sought. 

(e)  Once  you  have  determined  a 
percentage  figure  in  accordance  with 
paragraphs  (c)  and  (d)  of  this  section, 
you  should  express  your  overall  goal  as 
follows: 

(1)  If  you  are  an  FHWA  recipient,  as 
a  percentage  of  all  Federal-aid  highway 
funds  you  will  expend  in  FHWA- 
assisted  contracts  in  the  forthcoming 
fiscal  year; 

(2)  If  you  are  an  FTA  or  FAA 
recipient,  as  a  percentage  of  all  FTA  or 
FAA  funds  (exclusive  of  FTA  funds  to 
be  used  for  the  purchase  of  transit 
vehicles)  that  you  will  expend  in  FTA 
or  FAA-assisted  contracts  in  the 
forthcoming  fiscal  year.  In  appropriate 
cases,  the  FTA  or  FAA  Administrator 
may  permit  you  to- express  your  overall 
goal  as  a  percentage  of  funds  for  a 
phiticular  grant  or  project  or  group  of 
grants  and/or  projects. 
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(f)(1)  If  you  set  overall  goals  on  a 
fiscal  year  basis,  you  must  submit  them 
to  the  applies  ble  DOT  operating 
administratic  n  for  review  on  August  1 
of  each  year,  unless  the  Administrator  of 
the  concerned  operating  administration 
estabUshes  a  different  submission  date. 

(2)  If  you  ai'e  an  FTA  or  FAA  recipient 
and  set  your  overall  goal  on  a  project  or 
grant  basis,  y  5u  must  submit  the  goal  for 
review  at  a  tii  ne  determined  by  the  FTA 
or  FAA  Admi  nistrator. 

(3)  You  must  include  with  your 
overall  goal  submission  a  description  of 
the  methodology  you  used  to  establish 
the  goal,  including  your  base  figure  and 
the  evidence  with  which  it  was 
calculated,  aid  the  adjustments  you 
made  to  the  l^se  figure  and  the 
evidence  relifed  on  for  the  adjustments. 
You  should  also  include  a  summary 
listing  of  the  relevant  available  evidence 
in  your  jurisdiction  and,  where 
applicable,  alt  explanation  of  why  you 
did  not  use  taat  evidence  to  adjust  your 
base  figure.  You  must  also  include  your 
projection  of  the  portions  of  the  overall 
goal  you  exptct  to  meet  through  race- 
neutral  and  rfce-conscious  measures, 
respectively  (see  §  26.51(c)). 

(4)  You  arel  not  required  to  obtain 
prior  operating  administration 
conciu-rence  With  the  youj  overall  goal. 
However,  if  tne  operating 
administratiqn's  review  suggests  that 
your  overall  |oal  has  not  been  correctly 
calculated,  of  that  your  method  for 
calculating  goals  is  inadequate,  the 
operating  administration  may,  after 
consulting  with  you,  adjust  your  overall 
goal  or  requii)e  that  you  do  so.  The 
adjusted  ovei^ll  goal  is  binding  on  you. 

(s)  If  you  need  additional  time  to 
collect  data  or  take  other  steps  to 
develop  an  approach  to  setting  overall 
goals,  you  m4y  request  the  approval  of 
the  concerned  operating  administration 
for  an  interic^  goal  and/ or  goal-setting 
mechanism.  Such  a  mechanism  must: 

(i)  Reflect  me  relative  availability  of 
DBEs  in  your  local  market  to  the 
maximimi  exient  feasible  given  the  data 
available  to  you;  and 

(ii)  Avoid  iniposing  undue  burdens  on 
non-DBEs. 

(g)  In  estab  ishing  an  overall  goal,  you 
must  provide  for  public  participation. 
This  public  Participation  must  include: 

(1)  Consulmtion  with  minority, 
women's  and  general  contractor  groups, 
community  cnanizations,  and  other 
officials  or  oiganizations  which  could 
be  expected  tp  have  information 
concerning  tike  availability  of 
disadvantaged  and  non-disadvantaged 
businesses,  tlte  effect»  of  discrimination 
on  opportunities  for  DBEs,  and  your 
efforts  to  esta  blish  a  level  playing  field 
for  the  partic  pation  of  DBEs. 


(2)  A  published  notice  annoimcing 
yoiu-  proposed  overall  goal,  informing 
the  public  that  the  proposed  goal  and  its 
rationale  are  available  for  inspection 
during  normal  business  hoius  at  your 
principal  office  for  30  days  following 
the  date  of  the  notice,  and  informing  the 
public  that  you  and  the  Department  will 
accept  conunents  on  the  goals  for  45 
days  from  the  date  of  the  notice.  The 
notice  must  include  addresses  to  which 
comments  may  be  sent,  and  you  must 
publish  it  in  general  circulation  media 
and  available  minority-focused  media 
and  trade  association  publications. 

(h)  Your  overall  goals  must  provide 
for  participation  by  all  certified  DBEs 
and  must  not  be  subdivided  into  group- 
specific  goals. 

§  26.47    Can  recipients  be  penalized  for 
falling  to  meet  overall  goals? 

(a)  You  caimot  be  penalized,  or 
treated  by  the  Department  as  being  in 
noncompliance  with  this  rule,  because 
your  DBE  participation  falls  short  of 
your  overall  goal,  unless  you  have  failed 
to  administer  your  program  in  good 
faith. 

(b)  If  you  do  not  have  an  approved 
DBE  program  or  overall  goal,  or  if  you 
fail  to  implement  your  program  in  good 
faith,  you  are  in  noncompliance  with 
this  part. 

§  26.49    How  are  overall  goals  established 
for  transit  vehicle  manufacturers? 

(a)  If  you  are  an  FTA  recipient,  you 
must  require  in  your  DBE  program  that 
each  transit  vehicle  manufacturer,  as  a 
condition  of  being  authorized  to  bid  or 
propose  on  FTA-assisted  transit  vehicle 
procurements,  certify  that  it  has 
complied  with  the  requirements  of  this 
section.  You  do  not  include  FTA 
assistance  used  in  transit  vehicle 
procurements  in  the  base  amount  from 
which  your  overall  goal  is  calculated. 

(b)  If  you  are  a  transit  vehicle 
manufactiu^r,  you  must  establish  and 
submit  for  FTA's  approval  an  aimual 
overall  percentage  goal.  In  setting  your 
overall  goal,  you  should  be  guided,  to 
the  extent  applicable,  by  the  principles 
underlying  §  26.45.  The  base  from 
which  you  calculate  this  goal  is  the 
amount  of  FTA  financial  assistance 
included  in  transit  vehicle  contracts  you 
will  perform  during  the  fisced  year  in 
question.  You  must  exclude  from  this 
base  funds  attributable  to  work 
performed  outside  the  United  States  and 
its  territories,  possessions,  and 
commonwealths.  The  requirements  and 
procedures  of  this  part  with  respect  to 
submission  and  approval  of  overall 
goals  apply  to  you  as  they  do  to 
recipients. 


(c)  As  a  transit  vehicle  manufacturer, 
you  may  make  the  certification  required 
by  this  section  if  you  have  submitted  the 
goal  this  section  requires  and  FTA  has 
approved  it  or  not  disapproved  it. 

(d)  As  a  recipient,  you  may,  with  FTA 
approval,  establish  project-specific  goals 
for  DBE  participation  in  the 
procurement  of  transit  vehicles  in  lieu 
of  complying  through  the  procedures  of 
this  section. 

(e)  If  you  are  an  FHWA  or  FAA 
recipient,  you  may,  with  FHWA  or  FAA 
approval,  use  the  procedures  of  this 
section  with  respect  to  procurements  of 
vehicles  or  specialized  equipment.  If 
you  choose  to  do  so,  then  the 
manufacturers  of  this  equipment  must 
meet  the  same  requirements  (including 
goal  approval  by  FHWA  or  FAA)  as 
transit  vehicle  manufacturers  must  meet 
in  FTA-assisted  procurements. 

§  26.51    What  means  do  recipients  use  to 
meet  overall  goals? 

(a)  You  must  meet  the  maximum 
feasible  portion  of  your  overall  goal  by 
using  race-neutral  means  of  facilitating 
DBE  participation.  Race-neutral  DBE 
participation  includes  any  time  a  DBE 
wins  a  prime  contract  through 
customary  competitive  procurement 
procedures,  is  awarded  a  subcontract  on 
a  prime  contract  that  does  not  carry  a 
DBE  goal,  or  even  if  there  is  a  DBE  goal, 
wins  a  subcontract  from  a  prime 
contractor  that  did  not  consider  its  DBE 
status  in  making  the  award  (e.g.,  a  prime 
contractor  that  uses  a  strict  low  bid 
system  to  award  subcontracts). 

(b)  Race-neutral  means  include,  but 
are  not  limited  to,  the  following: 

(1)  Arranging  soficitations,  times  for 
the  presentation  of  bids,  quantities, 
specifications,  and  delivery  schedules 
in  ways  that  faciUtate  DBE,  and  other 
small  businesses,  participation  (e.g., 
unbimdling  large  contracts  to  make 
them  more  accessible  to  small 
businesses,  requiring  or  encouraging 
prime  contractors  to  subcontract 
portions  of  work  that  they  might 
otherwise  perform  with  their  own 
forces); 

(2)  Providing  assistance  in 
overcoming  limitations  such  as  inability 
to  obtain  bonding  or  financing  (e.g.,  by 
such  means  as  simplifying  the  bonding 
process,  reducing  bonding 
requirements,  eliminating  the  impact  of 
surety  costs  from  bids,  and  providing 
services  to  help  DBEs,  and  other  small 
businesses,  obtain  bonding  and 
financing); 

(3)  Providing  technical  assistance  and 
other  services; 

(4)  Carrying  out  information  and 
commimications  programs  on 
contracting  procedures  and  specific 
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contract  opportunities  (e.g.,  ensuring  the 
inclusion  of  DBEs,  and  other  small 
businesses,  on  recipient  mailing  lists  for 
bidders;  ensuring  the  dissemination  to 
bidders  on  prime  contracts  of  lists  of 
potential  subcontractors;  provision  of 
information  in  languages  other  than 
English,  where  appropriate); 

(5)  Implementing  a  supportive 
services  program  to  develop  and 
improve  immediate  and  long-term 
business  management,  record  keeping, 
and  financial  and  accounting  capability 
for  DBEs  and  other  small  businesses; 

(6)  Providing  services  to  help  DBEs, 
and  other  small  businesses,  improve 
long-term  development,  increase 
opportunities  to  participate  in  a  variety 
of  kinds  of  work,  handle  increasingly 
significant  projects,  and  achieve 
eventual  self-sufficiency; 

(7)  Establishing  a  program  to  assist 
new,  start-up  firms,  particularly  in 
fields  in  which  DBE  participation  has 
historically  been  low; 

(8)  Ensuring  distribution  of  your  DBE 
directory,  through  print  and  electronic 
means,  to  the  widest  feasible  universe  of 
potential  prime  contractors;  and 

(9)  Assisting  DBEs,  and  other  small 
businesses,  to  develop  their  capability 
to  utilize  emerging  technology  and 
conduct  business  through  electronic 
media. 

(c)  Each  time  you  submit  your  overall 
goal  for  review  by  the  concerned 
operating  administration,  you  must  also 
submit  your  projection  of  the  portion  of 
the  goal  that  you  expect  to  meet  through 
race-neutral  means  and  your  basis  for 
that  projection.  This  projection  is 
subject  to  approval  by  the  concerned 
operating  administration,  in  conjunction 
with  its  review  of  your  overall  goal. 

(d)  You  must  establish  contract  goals 
to  meet  any  portion  of  your  overall  goal 
you  do  not  project  being  able  to  meet 
using  race-neutral  means. 

(e)  The  following  provisions  apply  to 
the  use  of  contract  goals: 

(1)  You  may  use  contract  goals  only 
on  those  DOT-assisted  contracts  that 
have  subcontracting  possibihties. 
.    (2)  You  are  not  required  to  set  a 
contract  goal  on  every  DOT-assisted 
contract.  You  are  not  required  to  set 
each  contract  goal  at  the  same 
percentage  level  as  the  overall  goal.  The 
goal  for  a  specific  contract  may  be 
higher  or  lower  than  that  percentage 
level  of  the  overall  goal,  depending  on 
such  factors  as  the  type  of  work 
involved,  the  location  of  the  work,  and 
the  availability  of  DBEs  for  the  work  of 
the  particular  contract.  However,  over 
the  period  covered  by  your  overall  goal, 
you  must  set  contract  goals  so  that  they 
will  cumulatively  result  in  meeting  any 
portion  of  your  overall  goal  you  do  not 


project  being  able  to  meet  through  the 
use  of  race-neutral  means. 

(3)  Operating  administration  approval 
of  each  contract  goal  is  not  necessarily 
required.  However,  operating 
administrations  may  review  and 
approve  or  disapprove  any  contract  goal 
you  establish. 

(4)  Your  contract  goals  must  provide 
for  participation  by  all  certified  DBEs 
and  must  not  be  subdivided  into  group- 
specific  goals. 

(f)  To  ensure  that  your  DBE  program 
continues  to  be  narrowly  tailored  to 
overcome  the  effects  of  discrimination, 
you  must  adjust  your  use  of  contract 
goals  as  follows: 

(1)  If  your  approved  projection  under 
paragraph  (c)  of  this  section  estimates 
that  you  can  meet  your  entire  overall 
goal  for  a  given  year  through  race- 
neutral  means,  you  must  implement 
your  program  without  setting  contract 
goals  during  that  year. 

Example  to  Paragraph  (f)(1):  Your  overall 
goal  for  Year  I  is  12  percent.  S'ou  estimate 
that  you  can  obtain  12  percent  or  more  DBE 
participation  through  the  use  of  race-neutral 
measures,  without  any  use  of  contract  goals. 
In  this  case,  you  do  not  set  any  contract  goals 
for  the  contracts  that  will  be  performed  in 
Year  I. 

(2)  If,  during  the  course  of  any  year  in 
which  you  are  using  contract  goals,  you 
determine  that  you  will  exceed  youi 
overall  goal,  you  must  reduce  or 
ehminate  the  use  of  contract  goals  to  the 
extent  necessary  to  ensure  that  the  use 
of  contract  goals  does  not  result  in 
exceeding  the  overall  goal.  If  you 
determine  that  you  will  fall  short  of 
your  overall  goal,  then  you  must  make 
appropriate  modifications  in  your  use  of 
race-neutral  and/or  race-conscious 
measiues  to  allow  you  to  meet  the 
overall  goal. 

Example  to  Paragraph  (f)(2):  In  Year  11, 
your  overall  goal  is  12  percent.  You  have 
estimated  that  you  can  obtain  5  percent  DBE 
participation  through  use  of  race-neutral 
measures.  You  therefore  plan  to  obtain  the 
remaining  7  percent  participation  through 
use  of  DBE  goals.  By  September,  you  have 
already  obtained  11  percent  DBE 
participation  for  the  year.  For  contracts  let 
during  the  remainder  of  the  year,  you  use 
contract  goals  only  to  the  extent  necessary  to 
obtain  an  additional  one  percent  DBE 
participation.  However,  if  you  determine  in 
September  that  your  participation  for  the 
year  is  likely  to  be  only  8  percent  total,  then 
you  would  increase  your  use  of  race-neutral 
and/or  race-conscious  means  during  the 
remainder  of  the  year  in  order  to  achieve 
your  overall  goal. 

(3)  If  the  DBE  participation  you  have 
obtained  by  race-neutral  means  alone 
meets  or  exceeds  your  overall  goals  for 
two  consecutive  years,  you  are  not 
required  to  make  a  projection  of  the 


amount  of  your  goal  you  can  meet  using 
such  means  in  the  next  year.  You  do  not 
set  contract  goals  on  any  contracts  in  the 
next  year.  You  continue  using  only  race- 
neutral  means  to  meet  your  overall  goals 
imless  and  until  you  do  not  meet  your 
overall  goal  for  a  year. 

Example  to  Paragraph  (f)(3):  Your  overall 
goal  for  Years  I  and  Year  11  is  10  percent.  The 
DBE  fwrticipation  you  obtain  through  race- 
neutral  measures  alone  is  10  percent  or  more 
in  each  year.  (For  this  purpose,  it  does  not 
matter  whether  you  obtained  additional  DBE 
participation  through  using  contract  goals  in 
these  years.)  In  Year  III  and  following  years, 
you  do  not  need  to  make  a  projection  under 
paragraph  (c)  of  this  section  of  the  portion  of 
your  overall  goal  you  expect  to  meet  using 
race-neutral  means.  You  simply  use  race- 
neutral  means  to  achieve  your  overall  goals. 
However,  if  in  Year  VI  your  DBE 
participation  falls  short  of  your  overall  goal, 
then  you  must  make  a  paragraph  (c) 
projection  for  Year  VII  and,  if  necessary, 
resume  use  of  contract  goals  in  that  year. 

(4)  If  you  obtain  DBE  participation 
that  exceeds  your  overall  goal  in  two 
consecutive  years  through  the  use  of 
contract  goals  (i.e.,  not  through  the  use 
of  race-neutral  means  alone),  you  must 
reduce  your  use  of  contract  goals 
proportionately  in  the  followring  year. 

Example  to  Paragraph  (f)(4):  In  Years  I  and 
II,  your  overall  goal  is  12  percent,  and  you 
obtain  14  and  16  percent  DBE  participation, 
respectively.  You  have  exceeded  your  goals 
over  the  two-year  period  by  an  average  of  25 
percent.  In  Year  III.  your  overall  goal  is  again 
1 2  percent,  and  your  paragraph  (c)  projection 
estimates  that  you  will  obtain  4  percent  DBE 
participation  through  race-neutral  means  and 
8  percent  through  contract  goals.  You  then 
reduce  the  contract  goal  projection  by  25 
percent  (i.e..  from  8  to  6  percent)  and  set 
contract  goals  accordingly  during  the  year.  If 
in  Year  III  you  obtain  1 1  percent 
participation,  you  do  not  use  this  contract 
goal  adjustment  mechanism  for  Year  IV. 
because  there  have  not  been  two  consecutive 
years  of  exceeding  overall  goals. 

(g)  In  any  year  in  which  you  project 
meeting  part  of  your  goal  through  race- 
neutral  means  and  the  remainder 
through  contract  goals,  you  must 
maintain  data  separately  on  DBE 
achievements  in  those  contracts  with 
and  without  contract  goals,  respectively. 
You  must  report  this  data  to  the 
concerned  operating  administration  as 
provided  in  §  26.11. 

§  26.53    What  are  the  good  faith  efforts 
procedures  recipients  follow  in  situations 
wtiere  there  are  contract  goals? 

(a)  When  you  have  established  a  DBE 
contract  goal,  you  must  award  the 
contract  only  to  a  bidder/offeror  who 
makes  good  faith  efforts  to  meet  it.  You 
must  determine  that  a  bidder/offeror  has 
made  good  faith  efforts  if  the  bidder/  . 
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offeror  does  either  of  the  following 
things: 

(1)  Docunients  that  it  has  obtained 
enough  DBB  participation  to  meet  the 
goal;  or 

(2)  DocuiT  ents  that  it  made  adequate 
good  faith  efforts  to  meet  the  goal,  even 
though  it  did  not  succeed  in  obtaining 
enough  DBE  participation  to  do  so.  If 
the  bidder/cfferor  does  document 
adequate  good  faith  efforts,  you  must 
not  deny  award  of  the  contract  on  the 
basis  that  the  bidder/offeror  failed  to 
meet  the  goal.  See  Appendix  A  of  this 
part  for  guidance  in  determining  the 
adequacy  of  a  bidder/offeror's  good  faith 
efforts. 

(b)  In  you]  solicitations  for  DOT- 
assisted  coni  racts  for  which  a  contract 
goal  has  been  established,  you  must 
require  the  f  jllowing: 

(1)  Award  of  the  contract  will  be 
conditioned  on  meeting  the 
requirement] i  of  this  section; 

(2)  AH  bidders/offerors  will  be 
required  to  ^bmit  the  following 
information  to  the  recipient,  at  the  time 
provided  in  }aragraph  (b)(3)  of  this 
section: 

(i)  The  names  and  addresses  of  DBE 
firms  that  wi  11  participate  in  the 
contract; 

(ii)  A  desc  ription  of  the  work  that 
each  DBE  will  perform; 

(iii)  The  dollar  amount  of  the 
participation  of  each  DBE  firm 
participating ; 

(iv)  Writtep  documentation  of  the 
bidder/offeror's  commitment  to  use  a 
DBE  subcontractor  whose  participation 
it  submits  to  meet  a  contract  goal; 
^    (v)  Written  confirmation  fi-om  the  DBE 
that  it  is  participating  in  the  contract  as 
provided  in  the  prime  contractor's 
commitment!  and 

(vi)  If  the  cjontract  goal  is  not  met, 
evidence  of  good  faith  efforts  (see 
Appendix  Apf  this  part);  and 

(3)  At  youi  discretion,  the  bidder/ 
offeror  must  present  the  information 
required  by  Paragraph  (b)(2)  of  this 
section —     1 

(i)  Under  sealed  bid  procedures,  as  a 
matter  of  res|)onsiveness,  or  with  initial 
proposals,  u^der  contract  negotiation 
procedures;  <>r 

(ii)  At  any  lime  before  you  commit 
yourself  to  the  performance  of  the 
contract  by  tie  bidder/offeror,  as  a 
matter  of  responsibility. 

(c)  You  mUst  make  sure  all 
information  Js  complete  and  accurate 
and  adequately  docvunents  the  bidder/ 
offeror's  goo^  faith  efforts  before 
committing  yourself  to  the  performance 
of  the  contract  by  the  bidder/offeror. 

(d)  If  you  c  etermine  that  the  apparent 
successful  bi  Ider/offeror  has  failed  to 
meet  the  reqi  lirements  of  paragraph  (a) 


of  this  section,  you  must,  before 
awarding  the  contract,  provide  the 
bidder/offeror  an  opportunity  for 
administrative  reconsideration. 

(1)  As  part  of  this  reconsideration,  the 
bidder/offeror  must  have  the 
opportunity  to  provide  written 
documentation  or  argument  concerning 
the  issue  of  whether  it  met  the  goal  or 
made  adequate  good  faith  efforts  to  do 
so. 

(2)  Your  decision  on  reconsideration 
must  be  made  by  an  official  who  did  not 
take  part  in  the  original  determination 
that  the  bidder/offeror  failed  to  meet  the 
goal  or  make  adequate  good  faith  efforts 
to  do  so. 

(3)  The  bidder/offeror  must  have  the 
opportimity  to  meet  in  person  with  your 
reconsideration  official  to  discuss  the 
issue  of  whether  it  met  the  goal  or  made 
adequate  good  faith  efforts  to  do  so. 

(4)  You  must  send  the  bidder/offeror 
a  written  decision  on  reconsideration, 
explaining  the  basis  for  finding  that  the 
bidder  did  or  did  not  meet  the  goal  or 
make  adequate  good  faith  efforts  to  do 
so. 

(5)  The  result  of  the  reconsideration 
process  is  not  administratively 
appealable  to  the  Department  of 
Transportation. 

(e)  In  a  "design-build"  or  "turnkey" 
contracting  situation,  in  which  the 
recipient  lets  a  master  contract  to  a 
contractor,  who  in  turn  lets  subsequent 
subcontracts  for  the  work  of  the  project, 
a  recipient  may  establish  a  goal  for  the 
project.  The  master  contractor  then 
establishes  contract  goals,  as 
appropriate,  for  the  subcontracts  it  lets. 
Recipients  must  maintain  oversight  of 
the  master  contractor's  activities  to 
ensure  that  they  are  conducted 
consistent  with  the  requirements  of  this 
part. 

(f)(1)  You  must  require  that  a  prime 
contractor  not  terminate  for 
convenience  a  DBE  subcontractor  Listed 
in  response  to  paragraph  (b)(2)  of  this 
section  (or  an  approved  substitute  DBE 
firm)  and  then  perform  the  work  of  the 
terminated  subcontract  with  its  own 
forces  or  those  of  an  affiliate,  without 
your  prior  written  consent. 

(2)  When  a  DBE  subcontractor  is 
terminated,  or  fails  to  complete  its  work 
on  the  contract  for  any  reason,  you  must 
require  the  prime  contractor  to  make 
good  faith  efforts  to  find  another  DBE 
subcontractor  to  substitute  for  the 
original  DBE.  These  good  faith  efforts 
shall  be  directed  at  finding  another  DBE 
to  perform  at  least  the  same  amount  of 
work  under  the  contract  as  the  DBE  that 
was  terminated,  to  the  extent  needed  to 
meet  the  contract  goal  you  established 
for  the  procurement. 


(3)  You  must  include  in  each  prime 
contract  a  provision  for  appropriate 
administrative  remedies  that  you  will 
invoke  if  the  prime  contractor  fails  to 
comply  with  the  requirements  of  this 
section. 

(g)  You  must  apply  the  requirements 
of  this  section  to  DBE  bidders/offerors 
for  prime  contracts.  In  determining 
whether  a  DBE  bidder/offeror  for  a 
prime  contract  has  met  a  contract  goal, 
you  count  the  work  the  DBE  has 
committed  to  performing  with  its  own 
forces  as  well  as  the  work  that  it  has 
committed  to  be  performed  by  DBE 
subcontractors  and  DBE  suppliers. 

§  26.55    How  is  DBE  particifMtion  counted 
toward  goals? 

(a)  When  a  DBE  participates  in  a 
contract,  you  count  only  the  value  of  the 
work  actually  performed  by  the  DBE 
toward  DBE  goals. 

(1)  Count  me  entire  amount  of  that 
portion  of  a  construction  contract  (or 
other  contract  not  covered  by  paragraph 
(a)(2)  of  this  section)  that  is  performed 
by  the  DBE's  own  forces.  Include  the 
cost  of  supplies  and  materials  obtained 
by  the  DBE  for  the  work  of  the  contract, 
including  supplies  purchased  or 
equipment  leased  by  the  DBE  (except 
supplies  and  equipment  the  DBE 
subcontractor  purchases  or  leases  from 
the  prime  contractor  or  its  affiliate). 

(2)  Count  the  entire  amount  of  fees  or 
commissions  charged  by  a  DBE  firm  for 
providing  a  bona  fide  service,  such  as 
professional,  technical,  consultant,  or 
managerial  services,  or  for  providing 
bonds  or  insurance  specifically  required 
for  the  performance  of  a  DOT-assisted 
contract,  toward  DBE  goals,  provided 
you  determine  the  fee  to  be  reasonable 
and  not  excessive  as  compared  with  fees 
customarily  allowed  for  similar  services. 

(3)  When  a  DBE  subcontracts  part  of 
the  work  of  its  contract  to  another  firm, 
the  value  of  the  subcontracted  work  may 
be  counted  toward  DBE  goals  only  if  the 
DBE's  subcontractor  is  itself  a  DBE. 
Work  that  a  DBE  subcontracts  to  a  non- 
DBE  firm  does  not  coimt  toward  DBE 
goals. 

(b)  When  a  DBE  performs  as  a 
participant  in  a  joint  venture,  count  a 
portion  of  the  total  dollar  value  of  the 
contract  equal  to  the  distinct,  clearly 
defined  portion  of  the  work  of  the 
contract  that  the  DBE  performs  with  its 
own  forces  toward  DBE  goals. 

(c)  Count  expenditures  to  a  DBE 
contractor  toward  DBE  goals  only  if  the 
DBE  is  performing  a  commercially 
useful  function  on  that  contract. 

(1)  A  DBE  performs  a  commercially 
useful  function  when  it  is  responsible 
for  execution  of  the  work  of  the  contract 
and  is  carrying  out  its  responsibilities 
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by  actually  performing,  managing,  and 
supervising  the  work  involved.  To 
perform  a  commercially  useful  function, 
the  DBE  must  also  be  responsible,  with 
respect  to  materials  and  supplies  used 
on  the  contract,  for  negotiating  price, 
determining  quality  and  quantity, 
ordering  the  material,  and  installing 
(where  applicable)  and  paying  for  the 
material  itself.  To  determine  whether  a 
DBE  is  performing  a  commercially 
useful  function,  you  must  evaluate  the 
amount  of  work  subcontracted,  industry 
practices,  whether  the  amount  the  firm 
is  to  be  paid  under  the  contract  is 
commensurate  with  the  work  it  is 
actually  performing  and  the  DBE  credit 
claimed  for  its  performance  of  the  work, 
and  other  relevant  factors. 

(2)  A  DBE  does  not  perform  a 
commercially  useful  hmction  if  its  role 
is  limited  to  that  of  an  extra  participant 
in  a  transaction,  contract,  or  project 
through  which  funds  are  passed  in  order 
to  obtain  the  appearance  of  DBE 
participation.  In  determining  whether  a 
DBE  is  such  an  extra  participant,  you 
must  examine  similar  transactions, 
particularly  those  in  which  DBEs  do  not 
participate. 

(3)  If  a  DBE  does  not  perform  or 
exercise  responsibility  for  at  least  30 
percent  of  the  total  cost  of  its  contract 
with  its  own  work  force,  or  the  DBE 
subcontracts  a  greater  portion  of  the 
work  of  a  contract  than  would  be 
expected  on  the  basis  of  normal 
industry  practice  for  the  type  of  work 
involved,  you  must  presume  that  it  is 
not  performing  a  commercially  useful 

function. 

(4)  When  a  DBE  is  presumed  not  to  be 
performing  a  commercially  useful 
function  as  provided  in  paragraph  (c)(3) 
of  this  section,  the  DBE  may  present 
evidence  to  rebut  this  presvunption.  You 
may  determine  that  the  firm  is 
performing  a  commercially  useful 
function  given  the  type  of  work 
involved  and  normal  industry  practices. 

(5)  Your  decisions  on  commercially 
useful  function  matters  are  subject  to 
review  by  the  concerned  operating 
administration,  but  are  not 
administratively  appealable  to  DOT. 

(d)  Use  the  following  factors  in 
determining  whether  a  DBE  trucking 
company  is  performing  a  commercially 
useful  function: 

(1)  The  DBE  must  be  responsible  for 
the  management  and  supervision  of  the 
entire  trucking  operation  for  which  it  is 
responsible  on  a  particular  contract,  and 
there  cannot  be  a  contrived  arrangement 
for  the  purpose  of  meeting  DBE  goals. 

(2)  The  DBE  must  itself  own  and 
operate  at  least  one  fully  licensed, 
insured,  and  operational  truck  used  on 
the  contract. 


(3)  The  DBE  receives  credit  for  the 
total  value  of  the  transportation  services 
it  provides  on  the  contract  using  trucks 
it  owns,  insures,  and  operates  using 
drivers  it  employs. 

(4)  The  DBE  may  lease  trucks  from 
another  DBE  firm,  including  an  owner- 
operator  who  is  certified  as  a  DBE.  The 
DBE  who  leases  trucks  from  another 
DBE  receives  credit  for  the  total  value  of 
the  transportation  services  the  lessee 
DBE  provides  on  the  contract. 

(5)  The  DBE  may  also  lease  trucks 
from  a  non-DBE  firm,  including  an 
owner-operator.  The  DBE  who  leases 
trucks  from  a  non-DBE  is  entitled  to 
credit  only  for  the  fee  or  commission  it 
receives  as  a  result  of  the  lease 
arrangement.  The  DBE  does  not  receive 
credit  for  the  total  value  of  the 
transportation  services  provided  by  the 
lessee,  since  these  services  are  not 
provided  by  a  DBE. 

(6)  For  purposes  of  this  paragraph  (d), 
a  lease  must  indicate  that  the  DBE  has 
exclusive  use  of  and  control  over  the 
truck.  This  does  not  preclude  the  leased 
truck  from  working  for  others  during  the 
term  of  the  lease  with  the  consent  of  the 
DBE,  so  long  as  the  lease  gives  the  DBE 
absolute  priority  for  use  of  the  leased 
truck.  Leased  trucks  must  display  the 
name  and  identification  number  of  the 
DBE. 

(e)  Count  expenditures  with  DBEs  for 
materials  or  supplies  toward  DBE  goals 
as  provided  in  the  following: 

(l)(i)  If  the  materials  or  supplies  are 
obtained  from  a  DBE  manufacturer, 
coimt  100  percent  of  the  cost  of  the 
materials  or  supplies  toward  DBE  goals. 

(ii)  For  purposes  of  this  paragraph 
(e)(1),  a  manufacturer  is  a  firm  that 
operates  or  maintains  a  factory  or 
establishment  that  produces,  on  the 
premises,  the  materials,  supplies, 
articles,  or  equipment  required  under 
the  contract  and  of  the  general  character 
described  by  the  specifications. 

(2)(i)  If  the  materials  or  supplies  are 
purchased  from  a  DBE  regular  dealer, 
count  60  percent  of  the  cost  of  the 
materials  or  suppUes  toward  DBE  goals. 

(ii)  For  purposes  of  this  section,  a 
regular  dealer  is  a  firm  that  owns, 
operates,  or  maintains  a  store, 
warehouse,  or  other  establishment  in 
which  the  materials,  supplies,  articles  or 
equipment  of  the  general  character 
described  by  the  specifications  and 
required  under  the  contract  are  bought, 
kept  in  stock,  and  regularly  sold  or 
leased  to  the  public  in  the  usual  course 
of  business. 

(A)  To  be  a  regular  dealer,  the  firm 
must  be  an  established,  regular  business 
that  engages,  as  its  principal  business 
and  under  its  own  name,  in  the 


purchase  and  sale  or  lease  of  the 
products  in  question. 

(B)  A  person  may  be  a  regular  dealer 
in  such  bulk  items  as  petroleum 
products,  steel,  cement,  gravel,  stone,  or 
asphalt  without  owning,  operating,  or 
maintaining  a  place  of  business  as 
provided  in  this  paragraph  (e){2)(ii)  if 
the  person  both  owns  and  operates 
distribution  equipment  for  the  products. 
Any  supplementing  of  regular  dealers' 
own  distribution  equipment  shall  be  by 
a  long-term  lease  agreement  and  not  on 
an  ad  hoc  or  contract-by-contract  basis. 

(C)  Packagers,  brokers,  manufacturers' 
representatives,  or  other  persons  who 
arrange  or  expedite  transactions  are  not 
regular  dealers  within  the  meaning  of 
this  paragraph  (e)(2). 

(3)  With  respect  to  materials  or 
supplies  purchased  from  a  DBE  which 
is  neither  a  manufacturer  nor  a  regular 
dealer,  count  the  entire  amount  of  fees 
or  commissions  charged  for  assistance 
in  the  procurement  of  the  materials  and 
supplies,  or  fees  or  transportation 
charges  for  the  delivery  of  materials  or 
supplies  required  on  a  job  site,  toward 
DBE  goals,  provided  you  determine  the 
fees  to  be  reasonable  and  not  excessive 
as  compared  with  fees  customarily 
allowed  for  similar  services.  Do  not 
count  any  portion  of  the  cost  of  the 
materials  and  supplies  themselves 
toward  DBE  goals,  however. 

(f)  If  a  firm  is  not  currently  certified 
as  a  DBE  in  accordance  with  the 
standards  of  subpart  D  of  this  part  at  the 
time  of  the  execution  of  the  contract,  do 
not  count  the  firm's  participation 
toward  any  DBE  goals,  except  as 
provided  for  in  §  26.87(i)). 

(g)  Do  not  coimt  the  dollar  value  of 
work  performed  under  a  contract  with  a 
firm  after  it  has  ceased  to  be  certified 
toward  your  overall  goal. 

(h)  Do  not  count  the  participation  of 
a  DBE  subcontractor  toward  the  prime 
contractor's  DBE  achievements  or  your 
overall  goal  until  the  amount  being 
counted  toward  the  goal  has  been  paid 
to  the  DBE. 

Subpart  D— Certification  Standards 

§  26.61     How  are  burdens  of  proof  allocated 
In  the  certification  process? 

(a)  In  determining  whether  to  certify 

a  firm  as  eligible  to  participate  as  a  DBE, 
you  must  apply  the  standards  of  this 
subpart. 

(b)  The  firm  seeking  certification  has 
the  burden  of  demonstrating  to  you.  by 
a  preponderance  of  the  evidence,  that  it 
meets  the  requirements  of  this  subpart 
concerning  group  membership  or 
individual  disadvantage,  business  size, 
ownership,  and  control. 

(c)  You  must  rebuttably  presume  that 
rnembers  of  the  designated  groups 
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identified  ik  §  26.67(a]  are  socially  and 
economical  y  disadvantaged.  This 
means  that  Ihey  do  not  have  the  burden 
of  proving  tp  you  that  they  are  socially 
and  economically  disadvantaged. 
However,  applicants  have  the  obligation 
to  provide  >ou  information  concerning 
their  econoi  nic  disadvantage  (see 
§26.67). 

(d)  Indivi  luals  who  are  not  presimied 
to  be  socially  and  economically 
disadvantaged,  and  individuals 
conceming^hom  the  presumption  of 
disadvantagje  has  been  rebutted,  have 
the  burden  fif  proving  to  you,  by  a 
preponderance  of  the  evidence,  that 
they  are  soc  ally  and  economically 
disadvantagsd.  (See  Appendix  E  of  this 
part.) 

(e)  You  m  ust  make  determinations 
concerning  vhether  individuals  and 
firms  have  net  their  burden  of 
demonstrati [ig  group  membership, 
ownership,  control,  and  social  and 
economic  disadvantage  (where 
disadvantag  j  must  be  demonstrated  on 
an  individual  basis)  by  considering  all 
the  facts  in  I  he  record,  viewed  as  a 
whole. 

§  26.63    Whai  rules  govern  group 
memtMrship  determinations? 

(a)  If  you  kave  reason  to  question 
whether  an  ndividual  is  a  member  of  a 
group  that  is  presumed  to  be  socially 
and  econom  cally  disadvantaged,  you 
must  require  the  individual  to 
demonstrateL  by  a  preponderance  of  the 
evidence,  thit  he  or  she  is  a  member  of 
the  group. 

fb)  In  mak  ing  such  a  determination, 
you  must  consider  whether  the  person 
has  held  hin  iself  out  to  be  a  member  of 
the  group  o\  er  a  long  period  of  time 
prior  to  appl  ication  for  certification  and 
whether  the  person  is  regarded  as  a 
member  of  t  le  group  by  the  relevant 
community.  You  may  require  the 
applicant  to  produce  appropriate 
documentati  3n  of  group  membership. 

(1)  If  you  <  etermine  that  an  individual 
claiming  to  I  e  a  member  of  a  group 
presumed  to  be  disadvantaged  is  not  a 
member  of  a  designated  disadvantaged 
group,  the  ir  dividual  must  demonstrate 
social  and  ec  onomic  disadvantage  on  an 
individual  b  tsis. 

(2)  Your  d  scisions  concerning 
membership  in  a  designated  group  are 
subject  to  th  f  certification  appeals 
procedure  ol  §  26.89. 


rules  govern  business  size 


§26.65   .Wha 
determinatior  s? 

(a)  To  be  ar.  eligible  DBE.  a  firm 
(including  it  i  affiliates)  must  be  an 
existing  sma  1  business,  as  defined  by 
Small  Busini  ss  Administration  (SEA) 
standards.  Ypu  must  apply  current  SBA 


business  size  standard(s)  found  in  13 
CFR  part  121  appropriate  to  the  type(s) 
of  work  the  firm  seeks  to  perform  in 
DOT-assisted  contracts. 

(b)  Even  if  it  meets  the  requirements 
of  paragraph  (a)  of  this  section,  a  firm 
is  not  an  eligible  DBE  in  any  Federal 
fiscal  year  if  the  firm  (including  its 
affiliates)  has  had  average  annual  gross 
receipts,  as  defined  by  SBA  regulations 
(see  13  CFR  121.402),  over  the  firm's 
previous  three  fiscal  years,  in  excess  of 
$16.6  million.  The  Secretary  adjusts  this 
amount  for  inflation  from  time  to  time. 

§  26.67    What  rules  determine  social  and 
economic  disadvantage? 

(a)  Presumption  of  disadvantage.  (1) 
You  must  rebuttably  presume  that 
citizens  of  the  United  States  (or  lawfully 
admitted  permanent  residents)  who  are 
women.  Black  Americans,  Hispanic 
Americans,  Native  Americans,  Asian- 
Pacific  Americans,  Subcontinent  Asian 
Americans,  or  other  minorities  found  to 
be  disadvantaged  by  the  SBA,  are 
socially  and  economically 
disadvantaged  individuals.  You  must 
require  applicants  to  submit  a  signed, 
notarized  certification  that  each 
presumptively  disadvantaged  owner  is, 
in  fact,  socially  and  economically 
disadvantaged. 

(2)(i)  You  must  require  each 
individual  owner  of  a  firm  applying  to 
participate  as  a  DBE  whose  ownership 
and  control  are  relied  upon  for  DBE 
certification  to  submit  a  signed, 
notarized  statement  of  personal  net 
worth,  with  appropriate  supporting 
documentation. 

(ii)  In  determining  net  worth,  you 
must  exclude  an  individual's  ownership 
interest  in  the  applicant  firm  and  the 
individual's  equity  in  his  or  her  primary 
residence  (except  any  portion  of  such 
equity  that  is  attributable  to  excessive 
withdrawals  from  the  applicant  firm).  A 
contingent  liability  does  not  reduce  an 
individual's  net  worth.  The  personal  net 
worth  of  an  individual  claiming  to  be  an 
Alaska  Native  will  include  assets  and 
income  from  sources  other  than  an 
Alaska  Native  Corporation  and  exclude 
any  of  the  following  which  the 
individual  receives  from  any  Alaska 
Native  Corporation:  cash  (including 
cash  dividends  on  stock  received  from 
an  ANC)  to  the  extent  that  it  does  not, 
in  the  aggregate,  exceed  $2,000  per 
individual  per  annum;  stock  (including 
stock  issued  or  distributed  by  an  ANC 
as  a  dividend  or  distribution  on  stock); 
a  partnership  interest;  land  or  an 
interest  in  land  (including  land  or  an 
interest  in  land  received  from  an  ANC 
as  a  dividend  or  distribution  on  stock); 
and  an  interest  in  a  settlement  trust. 


(b)  Rebuttal  of  presumption  of 
disadvantage.  (1)  If  the  statement  of 
personal  net  worth  that  an  individual 
submits  under  paragraph  (a)(2)  of  this 
section  shows  that  the  individual's 
personal  net  worth  exceeds  $750,000, 
the  individual's  presumption  of 
economic  disadvantage  is  rebutted.  You 
are  not  required  to  have  a  proceeding 
under  paragraph  (b)(2)  of  this  section  in 
order  to  rebut  the  presumption  of 
economic  disadvantage  in  this  case. 

(2)  If  you  have  a  reasonable  basis  to 
believe  that  an  individual  who  is  a 
member  of  one  of  the  designated  groups 
is  not,  in  fact,  socially  and/or 
economically  disadvantaged  you  may,  at 
any  time,  start  a  proceeding  to 
determine  whether  the  presumption 
should  be  regarded  as  rebutted  with 
respect  to  that  individual.  Your 
proceeding  must  follow  the  procedures 
of  §26.87. 

(3)  In  such  a  proceeding,  you  have  the 
burden  of  demonstrating,  by  a 
preponderance  of  the  evidence,  that  the 
individual  is  not  socially  and 
economically  disadvantaged.  You  may 
require  the  individual  to  produce 
information  relevant  to  the 
determination  of  his  or  her 
disadvantage. 

(4)  When  an  individual's  presumption 
of  social  and/or  economic  disadvantage 
has  been  rebutted,  his  or  her  ownership 
and  control  of  the  firm  in  question 
cannot  be  used  for  purposes  of  DBE 
eligibility  under  this  subpart  unless  and 
until  he  or  she  makes  an  individual 
showing  of  social  and/or  economic 
disadvantage.  If  the  basis  for  rebutting 
the  presumption  is  a  determination  that 
the  individual's  personal  net  worth 
exceeds  $750,000,  the  individual  is  no 
longer  eligible  for  participation  in  the 
program  and  cannot  regain  eligibility  by 
making  an  individual  showing  of 
disadvantage. 

(c)  8(a)  and  SDB  Firms.  If  a  firm 
applying  for  certification  has  a  current, 
valid  certification  from  or  recognized  by 
the  SBA  under  the  8(a)  or  small  and 
disadvantaged  business  (SDB)  program 
(except  an  SDB  certification  based  on 
the  firm's  self-certification  as  an  SDB), 
you  may  accept  the  firm's  8(a)  or  SDB 
certification  in  lieu  of  conducting  your 
own  certification  proceeding,  just  as  you 
may  accept  the  certification  of  another 
DOT  recipient  for  this  purpose.  You  are 
not  required  to  do  so,  however. 

(d)  Individual  determinations  of 
social  and  economic  disadvantage. 
Firms  owned  and  controlled  by 
individuals  who  are  not  presumed  to  be 
socially  and  economically 
disadvantaged  (including  individuals 
whose  presumed  disadvantage  has  been 
rebutted)  may  apply  for  DBE 
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certification.  You  must  make  a  case-b^- 
case  determination  of  whether  each 
individual  whose  ownership  and 
control  are  relied  upon  for  DBE 
certification  is  socially  and 
economically  disadvantaged.  In  such  a 
proceeding,  the  applicant  firm  has  the 
burden  of  demonstrating  to  you,  by  a 
preponderance  of  the  evidence,  that  the 
individuals  who  own  and  control  it  are 
socially  and  economically 
disadvantaged.  An  individual  whose 
personal  net  worth  exceeds  $750,000 
shall  not  be  deemed  to  be  economically 
disadvantaged.  In  making  these 
determinations,  use  the  guidance  found 
in  Appendix  E  of  this  part.  You  must 
require  that  applicants  provide 
sufficient  information  to  permit 
determinations  under  the  guidance  of 
Appendix  E  of  this  part. 

§  26.69    What  rules  govern  determinations 
of  ownership? 

(a)  In  determining  whether  the 
socially  and  economically 
disadvantaged  participants  in  a  firm 
owrn  the  firm,  you  must  consider  all  the 
facts  in  the  record,  viewed  as  a  whole. 

(b)  To  be  an  eligible  DBE,  a  firm  must 
be  at  least  51  percent  owned  by  socially 
and  economically  disadvantaged 
individuals. 

(1)  In  the  case  of  a  corporation,  such 
individuals  must  own  at  least  51 
percent  of  the  each  class  of  Voting  stock 
outstanding  and  51  percent  of  the 
aggregate  of  all  stock  outstanding. 

(2)  In  the  case  of  a  partnership,  51 
percent  of  each  class  of  partnership 
interest  must  be  owned  by  socially  and 
economically  disadvantaged 
individuals.  Such  ownership  must  be 
reflected  in  the  firm's  partnership 
agreement. 

(3)  In  the  case  of  a  limited  liabifity 
company,  at  least  51  percent  of  each 
class  of  member  interest  must  be  owned 
by  socially  and  economically 
disadvantaged  individuals. 

(c)  The  firm's  ownership  by  socially 
and  economically  disadvantaged 
individuals  must  be  real,  substantial, 
and  continuing,  going  beyond  pro  forma 
ownership  of  the  firm  as  reflected  in 
ownership  documents.  The 
disadvantaged  owners  must  enjoy  the 
customary  incidents  of  ownership,  and 
share  in  the  risks  and  profits 
commensurate  writh  their  ownership 
interests,  as  demonstrated  by  the 
substance,  not  merely  the  form,  of 
arrangements. 

(d)  All  securities  that  constitute 
ownership  of  a  firm  shall  be  held 
directly  by  disadvantaged  persons. 
Except  as  provided  in  this  paragraph 
(d),  no  secvurities  or  assets  held  in  trust, 
or  by  any  guardian  for  a  minor,  are 


considered  as  held  by  disadvantaged 
persons  in  determining  the  ownership 
of  a  firm.  However,  securities  or  assets 
held  in  trust  are  regarded  as  held  by  a 
disadvantaged  individual  for  purposes 
of  determining  ownership  of  the  firm, 
if— 

(1)  The  beneficial  owner  of  securities 
or  assets  held  in  trust  is  a  disadvantaged 
individual,  and  the  trustee  is  the  same 
or  another  such  individual;  or 

(2)  The  beneficial  owner  of  a  trust  is 
a  disadvantaged  individual  who,  rather 
than  the  trustee,  exercises  effective 
control  over  the  management,  policy- 
making, and  daily  operational  activities 
of  the  firm.  Assets  held  in  a  revocable 
living  trust  may  be  counted  only  in  the 
situation  where  the  same  disadvantaged 
individual  is  the  sole  grantor, 
beneficiary,  and  trustee. 

(e)  The  contributions  of  capital  or 
expertise  by  the  socially  and 
economically  disadvantaged  owTiers  to 
acquire  their  ownership  interests  must 
be  real  and  substantial.  Examples  of 
insufficient  contributions  include  a 
promise  to  contribute  capital,  an 
unsecured  note  payable  to  the  firm  or  an 
owrner  who  is  not  a  disadvantaged 
individual,  or  mere  participation  in  a 
firm's  activities  as  an  employee.  Debt 
instruments  fi-om  financial  institutions 
or  other  organizations  that  lend  funds  in 
the  normal  course  of  their  business  do 
not  render  a  firm  ineligible,  even  if  the 
debtor's  ownership  interest  is  security 
for  the  loan. 

(f)  The  following  requirements  apply 
to  situations  in  which  expertise  is  relied 
upon  as  part  of  a  disadvantaged  owner's 
contribution  to  acquire  ownership: 

(1)  The  owner's  expertise  must  be — 
(i)  In  a  specialized  field; 

(ii)  Of  outstanding  quality; 

(iii)  In  areas  critical  to  the  firm's 
operations; 

(iv)  Indispensable  to  the  firm's 
potential  success; 

(v)  Specific  to  the  type  of  work  the 
firm  performs;  and 

(vi)  Documented  in  the  records  of  the 
firm.  These  records  must  clearly  show 
the  contribution  of  expertise  and  its 
value  to  the  firm. 

(2)  The  individual  whose  expertise  is 
relied  upon  must  have  a  significant 
financial  investment  in  the  firm. 

(g)  You  must  always  deem  as  held  by 
a  socially  and  economically 
disadvantaged  individual,  for  purposes 
of  determining  ownership,  all  interests 
in  a  business  or  other  assets  obtained  by 
the  individual — 

(1)  As  the  result  of  a  final  property 
settlement  or  court  order  in  a  divorce  or 
legal  separation,  provided  that  no  term 
or  condition  of  the  agreement  or  divorce 


decree  is  inconsistent  with  this  section; 
or 

(2)  Through  inheritance,  or  otherwise 
because  of  the  death  of  the  former 
owner. 

(h)(1)  You  must  presume  as  not  being 
held  by  a  socially  and  economically 
disadvantaged  individual,  for  purposes 
of  determining  ownership,  all  interests 
in  a  business  or  other  assets  obtained  by 
the  individual  as  the  result  of  a  gift,  or 
transfer  without  adequate  consideration, 
from  any  non-disadvantaged  individual 
or  non-DBE  firm  who  is — 

(i)  Involved  in  the  same  firm  for 
which  the  individual  is  seeking 
certification,  or  an  affiliate  of  that  firm; 

(ii)  Involved  in  the  same  or  a  similar 
line  of  business;  or 

(iii)  Engaged  in  an  ongoing  business 
relationship  with  the  firm,  or  an  affiliate 
of  the  firm,  for  Which  the  individual  is 
seeking  certification. 

(2)  To  overcome  this  presumption  and 
permit  the  interests  or  assets  to  be 
counted,  the  disadvantaged  individual 
must  demonstrate  to  you,  by  clear  and 
convincing  evidence,  that — 

(i)  The  gift  or  transfer  to  the 
disadvantaged  individual  was  made  for 
reasons  other  than  obtaining 
certification  as  a  DBE;  and 

(ii)  The  disadvantaged  individual 
actually  controls  the  management, 
policy,  and  operations  of  the  firm, 
notwithstanding  the  continuing 
participation  of  a  non-disadvantaged 
individual  who  provided  the  gift  or 
transfer. 

(i)  You  must  apply  the  following  rules 
in  situations  in  which  marital  assets 
form  a  basis  for  ownership  of  a  firm: 

(1)  When  marital  assets  (other  than 
the  assets  of  the  business  in  question), 
held  jointly  or  as  community  property 
by  both  spouses,  are  used  to  acquire  the 
ownership  interest  asserted  by  one 
spouse,  you  must  deem  the  ownership 
interest  in  the  firm  to  have  been 
acquired  by  that  spouse  with  his  or  her 
own  individual  resources,  provided  that 
the  other  spouse  irrevocably  renounces 
and  transfers  all  rights  in  the  ownership 
interest  in  the  manner  sanctioned  by  the 
laws  of  the  state  in  which  either  spouse 
or  the  firm  is  domiciled.  You  do  not 
count  a  greater  portion  of  joint  or 
community  property  assets  toward 
ownership  than  state  law  would 
recognize  as  belonging  to  the  socially 
and  economically  disadvantaged  owner 
of  the  applicant  firm. 

(2)  A  copy  of  the  document  legally 
transferring  and  renouncing  the  other 
spouse's  rights  in  the  jointly  owned  or 
community  assets  used  to  acquire  an 
ownership  interest  in  the  firm  must  be 
included  as  part  of  the  firm's 
application  fbr  DBE  certification. 
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(j)  You  ma  y  consider  the  following 
factors  in  de  termining  the  ownership  of 
a  firm.  Howi  ver,  you  must  not  regard  a 
contribution  of  capital  as  failing  to  be 
real  and  sub  itantial,  or  find  a  firm 
ineligible,  sc  lely  because — 

(1)  A  socie  lly  and  economically 
disadvantaged  individual  acquired  his 
or  her  ownetship  interest  as  the  result 
of  a  gift,  or  transfer  without  adequate 
consideration,  other  than  the  types  set 
forth  in  paragraph  (h)  of  this  section; 

(2)  There  ii  a  provision  for  the  co- 
signature  of  a  spouse  who  is  not  a 
socially  and  economically 
disadvantaged  individual  on  financing 
agreements,  contracts  for  the  purchase 
or  sale  of  real  or  personal  property,  bank 
signature  caijds,  or  other  documents;  or 

(3)  Ownership  of  the  firm  in  question 
or  its  assets  ik  transferred  for  adequate 
consideration  from  a  spouse  who  is  not 
a  socially  anfl  economically 
disadvantage  individual  to  a  spouse 
who  is  such  m  individual.  In  this  case, 
you  must  givje  particularly  close  and 
careful  scrutiny  to  the  ownership  and 
control  of  a  Hrm  to  ensure  that  it  is 
owned  and  controlled,  in  substance  as 
well  as  in  foiin,  by  a  socially  and 
economicallv  disadvantaged  individual. 

$  26.71    What  rules  govern  determinations 
concerning  control? 

(a)  In  determining  whether  socially 
and  economically  disadvantaged  owners 
control  a  fimj,  you  must  consider  all  the 
facts  in  the  record,  viewed  as  a  whole. 

(b)  Only  an  independent  business 
may  be  certified  as  a  DBE.  An 
independent  business  is  one  the 
viability  of  which  does  not  depend  on 
its  relationship  with  another  firm  or 
firms. 

(1)  In  deteiinining  whether  a  potential 
DBE  is  an  inqependent  business,  you 
must  scrutinize  relationships  with  non- 
DBE  firms,  in  such  areas  as  personnel, 
facilities,  equipment,  financial  and/or 
bonding  support,  and  other  resources. 

(2)  You  mujst  consider  whether 
present  or  redent  employer/employee 
relationships  petween  the 
disadvantage^  owner(s)  of  the  potential 
DBE  and  non^DBE  firms  or  persons 
associated  wrUh  non-DBE  firms 
compromise  uie  independence  of  the 
potential  DB^  firm. 

(3)  You  mukt  examine  the  firm's 
relationships  Iwith  prime  contractors  to 
determine  wi  ether  a  pattern  of 
exclusive  or  jrimary  dealings  with  a 
prime  contractor  compromises  the 
independence  of  the  potential  DBE  firm. 

(4)  In  consi  jering  factors  related  to 
the  independence  of  a  potential  DBE 
firm,  you  muit  consider  the  consistency 
of  relationshi  )s  between  the  potential 


DBE  and  non-DBE  firms  with  normal 
industry  practice. 

(c)  A  DBE  firm  must  not  be  subject  to 
any  formal  or  informal  restrictions 
which  limit  the  customary  discretion  of 
the  socially  and  economically 
disadvantaged  owners.  There  can  be  no 
restrictions  through  corporate  charter 
provisions,  by-law  provisions,  contracts 
or  any  other  formal  or  informal  devices 
(e.g.,  cumulative  voting  rights,  voting 
powers  attached  to  different  classes  of 
stock,  employment  contracts, 
requirements  for  concurrence  by  non- 
disadvantaged  partners,  conditions 
precedent  or  subsequent,  executory 
agreements,  voting  trusts,  restrictions  on 
or  assignments  of  voting  rights)  that 
prevent  the  socially  and  economically 
disadvantaged  owners,  without  the 
cooperation  or  vote  of  any  non- 
disadvantaged  individual,  from  making 
any  business  decision  of  the  firm.  This 
paragraph  does  not  preclude  a  spousal 
co-signature  on  documents  as  provided 
for  in  §  26.69(j)(2). 

(d)  The  socially  and  economically 
disadvantaged  owners  must  possess  the 
power  to  direct  or  cause  the  direction  of 
the  management  and  policies  of  the  firm 
and  to  make  day-to-day  as  well  as  long- 
term  decisions  on  matters  of 
management,  policy  and  operations. 

(1)  A  disadvantaged  owner  must  hold 
the  highest  officer  position  in  the 
company  (e.g.,  chief  executive  officer  or 
president). 

(2)  In  a  corporation,  disadvantaged 
owners  must  control  the  board  of 
directors. 

(3)  In  a  partnership,  one  or  more 
disadvantaged  owTiers  must  serve  as 
general  partners,  with  control  over  all 
partnership  decisions. 

(e)  Individuals  who  are  not  socially 
and  economically  disadvantaged  may  be 
involved  in  a  DBE  firm  as  owners, 
managers,  employees,  stockholders, 
officers,  and/or  directors.  Such 
individuals  must  not,  however,  possess 
or  exercise  the  power  to  control  the 
firm,  or  be  disproportionately 
responsible  for  the  operation  of  the  firm. 

(f)  The  socially  and  economically 
disadvantaged  owners  of  the  firm  may 
delegate  various  areas  of  the 
management,  policymaking,  or  daily 
operations  of  Uie  firm  to  other 
participants  in  the  firm,  regardless  of 
whether  these  participants  are  socially 
and  economically  disadvantaged 
individuals.  Such  delegations  of 
authority  must  be  revocable,  and  the 
socially  and  economically 
disadvantaged  owners  must  retain  the 
power  to  hire  and  fire  any  person  to 
whom  such  authority  is  delegated.  The 
managerial  role  of  the  socially  and 
economically  disadvantaged  owners  in 


the  firm's  overall  affairs  must  be  such 
that  the  recipient  can  reasonably 
conclude  that  the  socially  and 
economically  disadvantaged  owners 
actually  exercise  control  over  the  firm's 
operations,  management,  and  policy. 

(g)  The  socially  and  economically 
disadvantaged  owmers  must  have  an 
overall  understanding  of,  and 
managerial  and  technical  competence 
and  experience  directly  related  to,  the 
type  of  business  in  which  the  firm  is 
engaged  and  the  firm's  operations.  The 
socially  and  economically 
disadvantaged  owners  are  not  required 
to  have  experience  or  expertise  in  every 
critical  area  of  the  firm's  operations,  or 
to  have  greater  experience  or  expertise 
in  a  given  field  than  managers  or  key 
employees.  The  socially  and 
economically  disadvantaged  owTiers 
must  have  the  ability  to  intelligently 
and  critically  evaluate  information 
presented  by  other  participants  in  the 
firm's  activities  and  to  use  this 
information  to  make  independent 
decisions  concerning  the  firm's  daily 
operations,  management,  and 
policymaking.  Generally,  expertise 
limited  to  office  management, 
administration,  or  bookkeeping 
functions  unrelated  to  the  principal 
business  activities  of  the  firm  is 
insufficient  to  demonstrate  control. 

(h)  If  state  or  local  law  requires  the 
persons  to  have  a  particular  license  or 
other  credential  in  order  to  owrn  and/or 
control  a  certain  type  of  firm,  then  the 
socially  and  economically 
disadvantaged  persons  who  own  and 
control  a  potential  DBE  firm  of  that  type 
must  possess  the  required  license  or 
credential.  If  state  or  local  law  does  not 
require  such  a  person  to  have  such  a 
license  or  credential  to  own  and/or 
control  a  firm,  you  must  not  deny 
certification  solely  on  the  ground  that 
the  person  lacks  the  Ucense  or 
credential.  However,  you  may  take  into 
account  the  absence  of  the  Ucense  or 
credential  as  one  factor  in  determining 
whether  the  socially  and  economically 
disadvantaged  owners  actually  control 
the  firm. 

(i)(l)  You  may  consider  differences  in 
remuneration  between  the  socially  and    ' 
economically  disadvantaged  owners  and 
other  participants  in  the  firm  in 
determining  whether  to  certify  a  firm  as 
a  DBE.  Such  consideration  shall  be  in 
the  context  of  the  duties  of  the  persons 
involved,  normal  industry  practices,  the 
firm's  policy  and  practice  concerning 
reinvestment  of  income,  and  any  other 
explanations  for  the  differences 
proffered  by  the  firm.  You  may 
determine  that  a  firm  is  controlled  by  its 
socially  and  economically 
disadvantaged  owrner  although  that 
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owner's  remuneration  is  lower  than  that 
of  some  other  participants  in  the  firm. 

(2)  In  a  case  where  a  non- 
disadvantaged  individual  formerly 
controlled  3ie  firm,  and  a  socially  and 
economically  disadvantaged  individual 
now  controls  it,  you  may  consider  a 
difference  between  the  remuneration  of 
the  former  and  current  controller  of  the 
firm  as  a  factor  in  determining  who 
controls  the  firm,  particularly  when  the 
non-disadvantaged  individual  remains 
involved  with  the  firm  and  continues  to 
receive  greater  compensation  than  the 
disadvantaged  individual. 

(j)  In  order  to  be  viewed  as  controlling 
a  firm,  a  socially  and  economically 
disadvantaged  owner  caimot  engage  in 
outside  employment  or  other  business 
interests  that  conflict  with  the 
management  of  the  firm  or  prevent  the 
individual  from  devoting  sufficient  time 
and  attention  to  the  affairs  of  the  firm 
to  control  its  activities.  For  example, 
absentee  ownership  of  a  business  and 
part-^me  work  in  a  full-time  firm  are 
not  viewed  as  constituting  control. 
However,  an  individual  could  be 
viewed  as  controlUng  a  part-time 
business  that  operates  only  on  evenings 
and/or  weekends,  if  the  individual 
controls  it  all  the  time  it  is  operating. 
(k)(l)  A  socially  and  economically 
disadvantaged  individual  may  control  a 
firm  even  though  one  or  more  of  the 
individual's  immediate  family  members 
(who  themselves  are  not  socially  and 
economically  disadvantaged 
individuals)  participate  in  the  firm  as  a 
manager,  employee,  owner,  or  in 
another  capacity.  Except  as  otherwise 
provided  in  this  paragraph,  you  must 
make  a  judgment  about  the  control  the 
socially  and  economically 
disadvantaged  owner  exercises  vis-a-vis 
other  persons  involved  in  the  business 
as  you  do  in  other  situations,  without 
regard  to  whether  or  not  the  other 
persons  are  immediate  family  members. 

(2)  If  you  cannot  determine  that  the 
socially  and  economically 
disadvantaged  owners — as  distinct  from 
the  family  as  a  whole — control  the  firm, 
then  the  socially  and  economically 
disadvantaged  owners  have  failed  to 
carry  their  burden  of  proof  concerning 
control,  even  though  they  may 
participate  significantly  in  the  firm's 
activities. 

(1)  Where  a  firm  was  formerly  owmed 
and/or  controlled  by  a  non- 
disadvantaged  individual  (whether  or 
not  an  immediate  family  member), 
ownership  and/or  control  were 
transferred  to  a  socially  and 
economically  disadvantaged  individual, 
and  the  non-disadvantaged  individual 
remains  involved  with  the  firm  in  any 
capacity,  the  disadvantaged  individual 


now  owning  the  firm  must  demonstrate 
to  you,  by  clear  and  convincing 
evidence,  that: 

(1)  The  transfer  of  ownership  and/ or 
control  to  the  disadvantaged  individual 
was  made  for  reasons  other  than 
obtaining  certification  as  a  DBE;  and 

(2)  The  disadvantaged  individual 
actually  controls  the  management, 
policy,  and  operations  of  the  firm, 
notwithstanding  the  continuing 
participation  of  a  non-disadvantaged 
individual  who  formerly  owned  and/or 
controlled  the  firm. 

(m)  In  determining  whether  a  firm  is 
controlled  by  its  socially  and 
economically  disadvantaged  owners, 
you  may  consider  whether  the  firm 
owns  equipment  necessary  to  perform 
its  work.  However,  you  must  not 
determine  that  a  firm  is  not  controlled 
by  socially  and  economically 
disadvantaged  individuals  solely 
because  the  firm  leases,  rather  than 
owns,  such  equipment,  where  leasing 
equipment  is  a  normal  industry  practice 
and  the  lease  does  not  involve  a 
relationship  with  a  prime  contractor  or 
other  party  that  compromises  the 
independence  of  the  firm. 

(n)  You  must  grant  certification  to  a 
firm  only  for  specific  types  of  work  in 
which  the  socially  and  economically 
disadvantaged  owners  have  the  ability 
to  control  the  firm.  To  become  certified 
in  an  additional  type  of  work,  the  firm 
need  demonstrate  to  you  only  that  its 
socially  and  economically 
disadvantaged  owners  are  able  to 
control  the  firm  with  respect  to  that  type 
of  work.  You  may  not,  in  this  situation, 
require  that  the  firm  be  recertified  or 
submit  a  new  application  for 
certification,  but  you  must  verify  the 
disadvantaged  owner's  control  of  the 
firm  in  the  additional  type  of  work. 

(o)  A  business  operating  under  a 
franchise  or  license  agreement  may  be 
certified  if  it  meets  the  standards  in  this 
subpart  and  the  franchiser  or  licenser  is 
not  affiliated  vdth  the  franchisee  or 
licensee.  In  determining  whether 
affiliation  exists,  you  should  generally 
not  consider  the  restraints  relating  to 
standardized  quality,  advertising, 
accounting  format,  and  other  provisions 
imposed  on  the  franchisee  or  licensee 
by  the  fi-anchise  agreement  or  Ucense, 
provided  that  the  franchisee  or  licensee 
has  the  right  to  profit  from  its  efforts 
and  bears  the  risk  of  loss  commensurate 
with  ownership.  Alternatively,  even 
though  a  franchisee  or  licensee  may  not 
be  controlled  by  virtue  of  such 
provisions  in  the  franchise  agreement  or 
license,  affiliation  could  arise  through 
other  means,  such  as  common 
management  or  excessive  restrictions  on 


the  sale  or  transfer  of  the  firanchise 
interest  or  Ucense. 

(p)  In  order  for  a  partnership  to  be 
controlled  by  socially  and  economically 
disadvantaged  individuals,  any  non- 
disadvantaged  partners  must  not  have 
the  power,  writhout  the  specific  written 
concurrence  of  the  socially  and 
economically  disadvantaged  partner(s), 
to  contractually  bind  the  partnership  or 
subject  the  partnership  to  contract  or 
tort  hability. 

(q)  The  socially  and  economically 
disadvantaged  individuals  controlling  a 
firm  may  use  an  employee  leasing 
company.  The  use  of  such  a  company 
does  not  preclude  the  socially  and 
economically  disadvantaged  individuals 
from  controlling  their  firm  if  they 
continue  to  maintain  an  employer- 
employee  relationship  with  the  leased 
employees.  This  includes  being 
responsible  for  hiring,  firing,  training, 
assigning,  and  otherwise  controlling  the 
on-the-job  activities  of  the  employees,  as 
well  as  ultimate  responsibiUty  for  wage 
and  tax  obligations  related  to  the 
employees. 

i  26.73    What  are  other  rules  affecting 
certification? 

(a)(1)  Consideration  of  whether  a  firm 
performs  a  commercially  useful 
function  or  is  a  regular  dealer  pertains 
solely  to  counting  toward  DBE  goals  the 
participation  of  firms  that  have  already 
been  certified  as  DDEs.  Except  as 
provided  in  paragraph  (a)(2)  of  this 
section,  you  must  not  consider 
commercially  useful  function  issues  in 
any  way  in  making  decisions  about 
whether  to  certify  a  firm  as  a  DBE. 

(2)  You  may  consider,  in  making 
certification  decisions,  whether  a  firm 
has  exhibited  a  pattern  of  conduct 
indicating  its  involvement  in  attempts 
to  evade  or  subvert  the  intent  or 
requirements  of  the  DBE  program. 

(b)  You  must  evaluate  the  eUgibility  of 
a  firm  on  the  basis  of  present 
circumstances.  You  must  not  refuse  to 
certify  a  firm  based  solely  on  historical 
information  indicating  a  lack  of 
ownership  or  control  of  the  firm  by 
socially  and  economically 
disadvantaged  individuals  at  some  time 
in  the  past,  if  the  firm  currently  meets 
the  owTiership  and  control  standards  of 
this  part.  Nor  must  you  refuse  to  certify 
a  firm  solely  on  the  basis  that  it  is  a 
newly  formed  firm. 

(c)  DBE  firms  and  firms  seeking  DBE 
certification  shall  cooperate  fully  with 
your  requests  (and  DOT  requests)  for 
information  relevant  to  the  certification 
process.  Failure  or  refusal  to  provide 
suck  information  is  a  ground  for  a 
denicl  or  removal  of  certification. 


5140 


Federal  Register /Vol.  64.  No.  21 /Tuesday,  Febmary  2.  1999/Rules  and  Regulations 


(d)  Only  fi  ms  organized  for  profit 
may  be  eligil  le  DBEs.  Not-for-profit 
organizationi,  even  though  controlled 
by  socially  a|id  economically 
disadvantagejd  individuals,  are  not 
eligible  to  bej  certified  as  DBEs. 

(e)  An  eligible  DBE  firm  must  be 
ovsrned  by  individuals  who  are  socially 
and  economikially  disadvantaged. 
Except  as  provided  in  this  paragraph,  a 
firm  that  is  not  owned  by  such 
individuals,  but  instead  is  owmed  by 
another  firm-|-even  a  DBE  firm — cannot 
be  an  eligibl^DBE. 

(1)  If  socially  and  economically 
disadvantaged  individuals  ovsm  and 
control  a  firm  through  a  parent  or 
holding  company,  established  for  tax, 
capitalization  or  other  purposes 
consistent  wikh  industry  practice,  and 
the  parent  or  holding  company  in  turn 
owns  and  coi  itrols  an  operating 
subsidiary,  ydu  may  certify  the 
subsidiary  if ;  t  otherwise  meets  all 
requirements  of  this  subpart.  In  this 
situation,  the  individual  owners  and 
controllers  oflthe  parent  or  holding 
company  are  deemed  to  control  the 
subsidiary  thiough  the  parent  or  holding 
company. 

(2)  You  may  certify  such  a  subsidiary 
only  if  there  i$  cumulatively  51  percent 
ownership  of  the  subsidiary  by  socially 
and  economically  disadvantaged 
individuals,  'the  following  examples 
illustrate  how  this  ciunulative 
ownership  provision  works: 

Example  1 .  Socially  and  economically 
disadvantaged  individuals  own  100  percent 
of  a  holding  coinpany,  which  has  a  wholly- 
owned  subsidiary.  The  subsidiary  may  be 
certified,  if  it  n^ts  all  other  requirements. 

Example  2:  C^sadvantaged  individuals  own 
100  percent  of  ihe  holding  company,  which 
owns  51  percent  of  a  subsidiary.  The 
subsidiary  mayjbe  certified,  if  all  other 
requirements  a*B  met. 

Example  3:  Disadvantaged  individuals  own 
80  fjercent  of  the  holding  company,  which  in 
turn  owns  70  pf  rcent  of  a  subsidiary.  In  this 
case,  the  cumulative  ownership  of  the 
subsidiary  by  disadvantaged  individuals  is 
56  percent  (80  percent  of  the  70  percent). 
This  is  more  th|n  51  percent,  so  you  may 
certify  the  subsidiary,  if  all  other 
requirements  aife  met. 

Example  4:  S^e  as  Example  2  or  3,  but 
someone  other  ihan  the  socially  and 
economically  disadvantaged  owners  of  the 
parent  or  holding  company  controls  the 
subsidiary.  Evet  though  the  subsidiary  is 
owned  by  disacivantaged  individuals, 
through  the  holding  or  parent  company,  yo^ 
cannot  certify  i<  because  it  fails  to  meet 
control  requirei^ents. 

Example  5:  Disadvantaged  individuals  own 
60  percent  of  the  holding  company,  which  in 
turn  owns  51  percent  of  a  subsidiary.  In  this 
case,  the  cumulative  ownership  of  the 
subsidiary  by  disadvantaged  individuals  is 
about  31  percer^.  This  is  less  than  51 
percent,  so  you  cannot  certify  the  subsidiary. 


Example  6:  The  holding  company,  in 
addition  to  the  subsidiary  seeking 
certification,  owns  several  other  companies. 
The  combined  gross  receipts  of  the  holding 
companies  and  its  subsidiaries  are  greater 
than  the  size  standard  for  the  subsidiary 
seeking  certification  and/or  the  gross  receipts 
cap  of  §  26.65(b).  Under  the  rules  concerning 
affiliation,  the  subsidiary  fails  to  meet  the 
size  standard  and  cannot  be  certified. 

(f)  Recognition  of  a  business  as  a 
separate  entity  for  tax  or  corporate 
purposes  is  not  necessarily  sufficient  to 
demonstrate  that  a  firm  is  an 
independent  business,  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals. 

(g)  You  must  not  require  a  DBE  firm 
to  be  prequalified  as  a  condition  for 
certification  unless  the  recipient 
requires  all  firms  that  participate  in  its 
contracts  and  subcontracts  to  be 
prequalified. 

(h)  A  firm  that  is  owned  by  an  Indian 
tribe,  Alaska  Native  Corporation,  or 
Native  Hawaiian  organization  as  an 
entity,  rather  than  by  Indians,  Alaska 
Natives,  or  Native  Hawaiians  as 
individuals,  may  be  ehgible  for 
certification.  Such  a  firm  must  meet  the 
size  standards  of  §  26.65.  Such  a  firm 
must  be  controlled  by  socially  and 
economically  disadvantaged 
individuals,  as  provided  in  §  26.71. 

Subpart  E— Certification  Procedures 

$  26.81    What  are  the  requiraments  for 
Unified  Certification  Programs? 

(a)  You  and  all  other  DOT  recipients 
in  your  state  must  participate  in  a 
Unified  Certification  I*rogram  (UCP). 

(1)  Within  three  years  of  March  4, 
1999,  you  and  the  other  recipients  in 
your  state  must  sign  an  agreement 
establishing  the  UCP  for  that  state  and 
submit  the  agreement  to  the  Secretary 
for  approval.  The  Secretary  may,  on  the 
basis  of  extenuating  circumstances 
shown  by  the  recipients  in  the  state, 
extend  this  deadline  for  no  more  than 
one  additional  year. 

(2)  The  agreement  must  provide  for 
the  establishment  of  a  UCP  meeting  all 
the  requirements  of  this  section.  The 
agreement  must  specify  that  the  UCP 
will  follow  all  certification  procedures 
and  standards  of  this  part,  on  the  same 
basis  as  recipients;  that  the  UCP  shall 
cooperate  fully  with  oversight,  review, 
and  monitoring  activities  of  DOT  and  its 
operating  administrations;  and  that  the 
UCP  shall  implement  DOT  directives 
and  guidance  concerning  certification 
matters.  The  agreement  shall  also 
commit  recipients  to  ensiuing  that  the 
UCP  has  sufficient  resources  and 
expertise  to  carry  out  the  requirements 
of  this  part.  The  agreement  shall  include 
an  implementation  schedule  ensuring 


that  the  UCP  is  fully  operational  no  later 
than  18  months  following  the  approval 
of  the  agreement  by  the  Secretary. 

(3)  Subject  to  approval  by  the 
Secretary,  the  UCP  in  each  state  may 
take  any  form  acceptable  to  the 
recipients  in  that  state. 

(4)  The  Secretary  shall  review  the 
UCP  and  approve  it,  disapprove  it,  or 
remand  it  to  the  recipients  in  the  state 
for  revisions.  A  complete  agreement 
which  is  not  disapproved  or  remanded 
within  180  days  of  its  receipt  is  deemed 
to  be  accepted. 

(5)  If  you  and  the  other  recipients  in 
your  state  fail  to  meet  the  deadlines  set 
forth  in  this  paragraph  (a),  you  shall 
have  the  opportunity  to  make  an 
explanation  to  the  Secretary  why  a 
deadline  could  not  be  met  and  why 
meeting  the  deadline  was  beyond  your 
control.  If  you  fail  to  make  such  an 
explanation,  or  the  explanation  does  not 
justify  the  failure  to  meet  the  deadline, 
the  Secretary  shall  direct  you  to 
complete  the  required  action  by  a  date 
certain.  If  you  and  the  other  recipients 
fail  to  carry  out  this  direction  in  a 
timely  manner,  you  are  collectively  in 
noncompliance  with  this  part. 

(b)  The  UCP  shall  make  all 
certification  decisions  on  behalf  of  all 
DOT  recipients  in  the  state  with  respect 
to  participation  in  the  DOT  DBE 
Program. 

(1)  Certification  decisions  by  the  UCP 
shall  be  binding  on  all  DOT  recipients 
within  the  state. 

(2)  The  UCP  shall  provide  "one-stop 
shopping"  to  applicants  for 
certification,  such  that  an  applicant  is 
required  to  apply  only  once  for  a  DBE 
certification  that  will  be  honored  by  all 
recipients  in  the  state. 

(3)  All  obligations  of  recipients  with 
respect  to  certification  and 
nondiscrimination  must  be  carried  out 
by  UCPs,  and  recipients  may  use  only 
UCPs  that  comply  with  the  certification 
and  nondiscrimination  requirements  of 
this  part. 

(c)  All  certifications  by  UCPs  shall  be 
pre-certifications;  i.e.,  certifications  that 
have  been  made  final  before  the  due 
date  for  bids  or  offers  on  a  contract  on 
which  a  finn  seeks  to  participate  as  a 
DBE. 

(d)  A  UCP  is  not  required  to  process 
an  application  for  certification  from  a 
firm  having  its  principal  place  of 
business  outside  the  state  if  the  firm  is 
not  certified  by  the  UCP  in  the  state  in 
which  it  maintains  its  principal  place  of 
business.  The  "home  state"  UCP  shall 
share  its  information  and  documents 
concerning  the  firm  with  other  UCPs 
that  are  considering  the  firm's 
application. 
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(e)  Subject  to  DOT  approval  as 
provided  in  this  section,  the  recipients 
in  two  or  more  states  may  form  a 
regional  UCP.  UCPs  may  tdso  enter  into 
written  reciprocity  agreements  with 
other  UCPs.  Such  an  agreement  shall 
outline  the  specific  responsibilities  of 
each  participant.  A  UCP  may  accept  the 
certification  of  any  other  UCP  or  EXDT 
recipient. 

(f)  Pending  the  estabUshment  of  UCPs 
meeting  the  requirements  of  this 
section,  you  may  enter  into  agreements 
with  other  recipients,  on  a  regional  or 
inter-jurisdictional  basis,  to  perform 
certification  functions  required  by  this 
part.  You  may  also  grant  reciprocity  to 
other  recipient's  certification  decisions. 

(g)  Each  UCP  shall  maintain  a  unified 
DBE  directory  containing,  for  all  firms 
certified  by  the  UCP  (including  those 
fi'om  other  states  certified  under  the 
provisions  of  this  section),  the 
information  required  by  §  26.31.  The 
UCP  shall  make  the  directory  available 
to  the  public  electronically,  on  the 
internet,  as  well  as  in  print.  The  UCP 
shall  update  the  electronic  version  of 
the  directory  by  including  additions, 
deletions,  and  other  changes  as  soon  as 
they  are  made. 

(h)  Except  as  otherwise  specified  in 
this  section,  all  provisions  of  this 
subpart  and  subpart  D  of  this  part 
pertaining  to  recipients  also  apply  to 
UCPs. 

§  26.83    What  procedures  do  recipients 
follow  In  making  certification  decisions? 

(a)  You  must  ensure  that  only  firms 
certified  as  eligible  DBEs  under  this 
section  participate  as  DBEs  in  your 
program. 

(b)  You  must  determine  the  eligibility 
of  firms  as  DBEs  consistent  with  the 
standards  of  subpart  D  of  this  part. 
When  a  UCP  is  formed,  the  UCP  must 
meet  all  the  requirements  of  subpart  D 
of  this  part  and  this  subpart  that 
recipients  are  required  to  meet. 

(c)  You  must  take  all  the  following 
steps  in  determining  whether  a  DBE 
firm  meets  the  standards  of  subpart  D  of 
this  part: 

(1)  Perform  an  on-site  visit  to  the 
offices  of  the  firm.  You  must  interview 
the  principal  officers  of  the  firm  and 
review  their  resumes  and/or  work 
histories.  You  must  also  perform  an  on- 
site  visit  to  job  sites  if  there  are  such 
sites  on  which  the  firm  is  working  at  the 
time  of  the  eligibility  investigation  in 
your  jurisdiction  or  local  area.  You  may 
rely  upon  the  site  visit  report  of  any 
other  recipient  vdth  respect  to  a  finn 
applying  for  certification; 

(2)  If  the  firm  is  a  corporation,  analyze 
the  ownership  of  stock  in  the  firm; 


(3)  Analyze  the  bonding  and  financial 
capacity  of  the  firm;  ' 

(4)  Determine  the  work  history  of  the 
firm,  including  contracts  it  has  received 
and  work  it  has  completed; 

(5)  Obtain  a  statement  from  the  firm 
of  the  type  of  work  it  prefers  to  perform 
as  part  of  the  DBE  program  and  its 
preferred  locations  for  performing  the 
work,  if  any; 

(6)  Obtain  or  compile  a  list  of  the 
equipment  owned  by  or  available  to  the 
firm  and  the  licenses  the  firm  and  its 
key  personnel  possess  to  perform  the 
work  it  seeks  to  do  as  part  of  the  DBE 
program; 

(7)  Require  potential  DBEs  to 
complete  and  submit  an  appropriate 
application  form. 

U)  Uniform  form.  (Reserved] 
(ii)  You  must  make  sure  that  the 
applicant  attests  to  the  accuracy  and 
truthfulness  of  the  information  on  the 
application  form.  This  shall  be  done 
either  in  the  form  of  an  affidavit  sworn 
to  by  the  applicant  before  a  person  who 
is  authorized  by  state  law  to  administer 
oaths  or  in  the  form  of  an  unsworn 
declaration  executed  under  penalty  of 
perjury  of  the  laws  of  the  United  States, 
(iii)  You  must  review  all  information 
on  the  form  prior  to  making  a  decision 
about  the  eligibility  of  the  firm. 

(d)  When  another  recipient,  in 
connection  with  its  consideration  of  the 
eligibility  of  a  firm,  makes  a  written 
request  for  certification  information  you 
have  obtained  about  that  firm  (e.g., 
including  appUcation  materials  or  the 
report  of  a  site  visit,  if  you  have  made 
one  to  the  firm],  you  must  promptly 
make  the  information  available  to  the 
other  recipient. 

(e)  When  another  DOT  recipient  has 
certified  a  firm,  you  have  discretion  to 
take  any  of  the  following  actions: 

(1)  Certify  the  firm  in  reliance  on  the 
certification  decision  of  the  other 
recipient; 

(2)  Make  an  independent  certification 
decision  based  on  documentation 
provided  by  the  other  recipient, 
augmented  by  any  additional 
information  you  require  the  applicant  to 
provide;  or 

(3)  Require  the  applicant  to  go 
through  your  application  process 
without  regard  to  the  action  of  the  other 
recipient. 

(f)  Subject  to  the  approval  of  the 
concerned  operating  administration  as 
part  of  your  DBE  program,  you  may 
impose  a  reasonable  application  fee  for 
certification.  Fee  waivers  shall  be  made 
in  appropriate  cases. 

(g)  You  must  safeguard  from 
disclosure  to  unauthorized  persons 
information  gathered  as  part  of  the 
certification  process  that  may 


reasonably  be  regarded  as  proprietary  or 
other  confidential  business  information, 
consistent  with  applicable  Federal, 
state,  and  local  law. 

(h)  Once  you  have  certified  a  DBE,  it 
shall  remain  certified  for  a  period  of  at 
least  three  years  unless  and  until  its 
certification  has  been  removed  through 
the  procedures  of  §  26.87.  You  may  not 
require  DBEs  to  reapply  for  certification 
as  a  condition  of  continuing  to 
participate  in  the  program  during  this 
three-year  period,  unless  the  factual 
basis  on  which  the  certification  was 
made  changes. 

(i)  If  you  are  a  DBE,  you  must  inform 
the  recipient  or  UCP  in  writing  of  any 
change  in  circumstances  afi^ecting  your 
ability  to  meet  size,  disadvantaged 
status,  ownership,  or  control 
requirements  of  this  part  or  any  material 
change  in  the  information  provided  in 
your  application  form. 

(1)  Changes  in  management 
responsibility  among  members  of  a 
Umited  Uability  company  are  covered  by 
this  requirement. 

(2)  You  must  attach  supporting 
documentation  describing  in  detail  the 
nature  of  such  changes. 

(3)  The  notice  must  take  the  form  of 
an  affidavit  sworn  to  by  the  appUcant 
before  a  person  who  is  authorized  by 
state  law  to  administer  oaths  or  of  an 
unsworn  declaration  executed  under 
penalty  of  perjury  of  the  laws  of  the 
United  States.  You  must  provide  the 
written  notification  within  30  days  of 
the  occurrence  of  the  change.  If  you  fail 
to  make  timely  notification  of  such  a 
change,  you  will  be  deemed  to  have 
failed  to  cooperate  under  §  26.109(c). 

(j)  If  you  are  a  DBE,  you  must  provide 
to  the  recipient,  every  year  on  the 
anniversary  of  the  date  of  yovu' 
certification,  an  affidavit  sworn  to  by 
the  firm's  owners  before  a  person  who 
is  authorized  by  state  law  to  administer 
oaths  or  an  unsworn  declaration 
executed  under  penalty  of  perjury  of  the 
laws  of  the  United  States.  This  affidavit 
must  affirm  that  there  have  been  no 
changes  in  the  firm's  circuimstances 
afi^ecting  its  ability  to  meet  size, 
disadvantaged  status,  ownership,  or 
control  requirements  of  this  part  or  any 
material  changes  in  the  information 
provided  in  its  application  form,  except 
for  changes  about  which  you  have 
notified  the  recipient  under  paragraph 
(i)  of  this  section.  The  affidavit  shall 
specifically  affirm  that  your  firm 
continues  to  meet  SBA  business  size 
criteria  and  the  overall  gross  receipts 
cap  of  this  part,  documenting  this 
affirmation  with  supporting 
documentation  of  your  firm's  size  and 
gross  receipts.  If  you  fail  to  provide  this 
affidavit  in  a  timely  manner,  you  will  be 
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under  §26.109 
(k)  If  you  are 


deemed  to  hav  3  failed  to  cooperate 


c). 

a  recipient,  you  must 
make  decision  i  on  applications  for 
certification  w  thin  90  days  of  receiving 
from  the  applicant  firm  all  information 
required  undei  this  part.  You  may 
extend  this  tin  e  period  once,  for  no 
more  than  an  additional  60  days,  upon 
written  notice  jo  the  firm,  explaining 
fully  and  speci  fically  the  reasons  for  the 
extension.  You  may  establish  a  different 
time  frame  in  3  our  DBE  program,  upon 
a  showing  that!  this  time  frame  is  not 
feasible,  and  sabject  to  the  approval  of 
the  concerned  operating  administration. 
Your  failxire  to)  make  a  decision  by  the 
applicable  deadline  under  this 
paragraph  is  d((emed  a  constructive 
denial  of  the  a  )plication,  on  the  basis  of 
which  the  firm  may  appeal  to  DOT 
under  §  26.89. 

§  26.85    What  rules  govern  recipients' 
denials  of  initial  requests  for  certification? 

(a)  When  yoii  deny  a  request  by  a 
firm,  which  is  hot  currently  certified 
with  you,  to  be  certified  as  a  DBE.  you 
must  provide  aie  firm  a  written 
explanation  or  the  reasons  for  the 
denial,  specifically  referencing  the 
evidence  in  the  record  that  supports 
each  reason  for  the  denial.  All 
documents  and  other  information  on 
which  the  denjal  is  based  must  be  made 
available  to  th^  applicant,  on  request. 

(b)  When  a  $rm  is  denied 
certification,  yt>u  must  establish  a  time 
period  of  no  more  than  twelve  months 
that  must  elapse  before  the  firm  may 
reapply  to  the  recipient  for  certification. 
You  may  provide,  in  your  DBE  program, 
subject  to  approval  by  the  concerned 
operating  administration,  a  shorter 
waiting  period  for  reapplication.  The 
time  period  fo^  reapplication  begins  to 
run  on  the  date  the  explanation  required 
by  paragraph  (a)  of  this  section  is 
received  by  the  firm. 

(c)  When  you  make  an 
administrativaly  final  denial  of 
certification  concerning  a  firm,  the  firm 
may  appeal  thfe  denial  to  the 
Department  under  §  26.89. 

§  26.87    What  procedures  does  a  recipient 
use  to  reniove  a  DBE's  eligibility? 

(a)  Ineligibikty  complaints.  (1)  Any 
person  may  file  with  you  a  written 
complaint  alleiging  that  a  currently- 
certified  firm  Is  ineligible  and 
specifying  the  alleged  reasons  why  the 
firm  is  ineligible.  You  are  not  required 
to  accept  a  general  allegation  that  a  firm 
is  ineligible  0^  an  anonymous 
complaint.  Thp  complaint  may  include 
any  informati(>n  or  argimients 
supporting  th^  complainant's  assertion 
that  the  firm  ii  inehgible  and  should  not 


continue  to  be  certified.  Confidentiality 
of  complainants'  identities  must  be 
protected  as  provided  in  §  26.109(b). 

(2)  You  must  review  your  records 
concerning  the  firm,  any  material 
provided  by  the  firm  and  the 
complainant,  emd  other  available 
information.  You  may  request 
additional  information  from  the  firm  or 
conduct  any  other  investigation  that  you 
deem  necessary. 

(3)  If  you  determine,  based  on  this 
review,  that  there  is  reasonable  cause  to 
believe  that  the  firm  is  inehgible,  you 
must  provide  written  notice  to  the  firm 
that  you  propose  to  find  the  firm 
ineligible,  setting  forth  the  reasons  for 
the  proposed  determination.  If  you 
determine  that  such  reasonable  cause 
does  not  exist,  you  must  notify  the 
complainant  and  the  firm  in  writing  of 
this  determination  and  the  reasons  for 
it.  All  statements  of  reasons  for  findings 
on  the  issue  of  reasonable  cause  must 
specifically  reference  the  evidence  in 
the  record  on  which  each  reason  is 
based. 

(b)  Recipient-initiated  proceedings.  If 
based  on  notification  by  the  firm  of  a 
change  in  its  circiunstances  or  other 
information  that  comes  to  your 
attention,  you  determine  that  there  is 
reasonable  cause  to  believe  that  a 
currently  certified  firm  is  ineligible,  you 
must  provide  written  notice  to  the  firm 
that  you  propose  to  find  the  firm 
ineligible,  setting  forth  the  reasons  for 
the  proposed  determination.  The 
statement  of  reasons  for  the  finding  of 
reasonable  cause  must  specifically 
reference  the  evidence  in  the  record  on 
which  each  reason  is  based. 

(c)  DOT  directive  to  initiate 
proceeding.  (1)  If  the  concerned 
operating  administration  determines 
that  information  in  your  certification 
records,  or  other  information  available 
to  the  concerned  operating 
administration,  provides  reasonable 
cause  to  believe  that  a  firm  you  certified 
does  not  meet  the  eligibility  criteria  of 
this  part,  the  concerned  operating 
administration  may  direct  you  to  initiate 
a  proceeding  to  remove  the  firm's 
certification. 

(2)  The  concerned  operating 
administration  must  provide  you  and 
the  firm  a  notice  setting  forth  the 
reasons  for  the  directive,  including  any 
relevant  documentation  or  other 
information. 

(3)  You  must  immediately  commence 
and  prosecute  a  proceeding  to  remove 
eligibility  as  provided  by  paragraph  (b) 
of  this  section. 

(d)  Hearing.  When  you  notify  a  firm 
that  there  is  reasonable  cause  to  remove 
its  eligibility,  as  provided  in  paragraph 
(a),  (b),  or  (c)  of  this  section,  you  must 


give  the  firm  an  opportunity  for  an 
informal  hearing,  at  which  the  firm  may 
respond  to  the  reasons  for  the  proposal 
to  remove  its  eligibility  in  person  and 
provide  Information  and  arguments 
concerning  why  it  should  remain 
certified. 

(1)  In  such  a  proceeding,  you  bear  the 
burden  of  proving,  by  a  preponderance 
of  the  evidence,  that  the  firm  does  not 
meet  the  certification  standards  of  this 
part. 

(2)  You  must  maintain  a  complete 
record  of  the  hearing,  by  any  means 
acceptable  under  state  law  for  the 
retention  of  a  verbatim  record  of  an 
administrative  hearing.  If  there  is  an 
appeal  to  DOT  under  §  26.89,  you  must 
provide  a  transcript  of  the  hearing  to 
DOT  and,  on  request,  to  the  firm.  You 
must  retain  the  original  record  of  the 
hearing.  You  may  charge  the  firm  only 
for  the  cost  of  copying  the  record. 

(3)  The  firm  may  elect  to  present 
information  and  arguments  in  writing, 
without  going  to  a  hearing.  In  such  a 
situation,  you  bear  the  same  burden  of 
proving,  by  a  preponderance  of  the 
evidence,  that  the  firm  does  not  meet 
the  certification  standards,  as  you 
would  during  a  hearing. 

(e)  Separation  of  functions.  You  must 
ensure  that  the  decision  in  a  proceeding 
to  remove  a  firm's  eligibility  is  made  by 
an  office  and  personnel  that  did  not  take 
part  in  actions  leading  to  or  seeking  to 
implement  the  proposal  to  remove  the 
firm's  eligibiUty  and  are  not  subject, 
with  respect  to  the  matter,  to  direction 
from  the  office  or  personnel  who  did 
take  part  in  these  actions. 

(1)  Your  method  of  implementing  this 
requirement  must  be  made  part  of  your 
DBE  program. 

(2)  The  decisionmaker  must  be  an 
individual  who  is  knowledgeable  about 
the  certification  requirements  of  your 
DBE  program  and  this  part. 

(3)  Before  a  \JCP  is  operational  in  its 
state,  a  small  airport  or  small  transit 
authority  (i.e.,  an  airport  or  transit 
authority  serving  an  area  with  less  than 
250,000  population)  is  required  to  meet 
this  requirement  only  to  the  extent 
feasible. 

(f)  Grounds  for  decision.  You  must  not 
base  a  decision  to  remove  eligibility  on 

a  reinterpretation  or  changed  opinion  of 
information  available  to  the  recipient  at 
the  time  of  its  certification  of  the  firm. 
You  may  base  such  a  decision  only  on 
one  or  more  of  the  following: 

(1)  Changes  in  the  firm's 
circumstances  since  the  certification  of 
the  firm  by  the  recipient  that  render  the 
firm  unable  to  meet  the  eUgibility 
standards  of  this  part; 
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(2)  Information  or  evidence  not 
available  to  you  at  the  time  the  firm  was 
certified; 

(3)  Information  that  was  concealed  or 
misrepresented  by  the  firm  in  previous 
certification  actions  by  a  recipient; 

(4)  A  change  in  the  certification 
standards  or  requirements  of  the 
Department  since  you  certified  the  firm; 
or 

(5)  A  documented  finding  that  your 
determination  to  certify  the  firm  was 
factually  erroneous. 

(g)  Notice  of  decision.  Following  your 
decision,  you  must  provide  the  firm 
written  notice  of  the  decision  and  the 
reasons  for  it,  including  specific 
references  to  the  evidence  in  the  record 
that  supports  each  reason  for  the 
decision.  The  notice  must  inform  the 
firm  of  the  consequences  of  your 
decision  and  of  the  availability  of  an 
appeal  to  the  E)epartment  of 
Transportation  under  §  26.89.  You  must 
send  copies  of  the  notice  to  the 
complainant  in  an  ineligibility 
complaint  or  the  concerned  operating 
administration  that  had  directed  you  to 
initiate  the  proceeding. 

(h)  Status  of  firm  during  proceeding. 
(1)  A  firm  remains  an  eligible  DBE 
during  the  pendancy  of  your  proceeding 
to  remove  its  eligibility. 

(2)  The  firm  does  not  become 
ineligible  imtil  the  issuance  of  the 
notice  provided  for  in  paragraph  (g)  of 
this  section. 

(i)  Effects  of  removal  of  eligibility. 
When  you  remove  a  firm's  eligibility, 
you  must  take  the  following  action: 

(1)  When  a  prime  contractor  has  made 
a  commitment  to  using  the  ineligible 
firm,  or  you  have  made  a  commitment 
to  using  a  DBE  prime  contractor,  but  a 
subcontract  or  contract  has  not  been 
executed  before  you  issue  the 
decertification  notice  provided  for  in 
paragraph  (g)  of  this  section,  the 
ineligible  firm  does  not  count  toward 
the  contract  goal  or  overall  goal.  You 
must  direct  the  prime  contractor  to  meet 
the  contract  goal  with  an  eligible  DBE 
firm  or  demonstrate  to  you  that  it  has 
made  a  good  faith  efl'ort  to  do  so. 

(2)  If  a  prime  contractor  has  executed 
a  subcontract  with  the  firm  before  you 
have  notified  the  firm  of  its  ineligibility, 
the  prime  contractor  may  continue  to 
use  the  firm  on  the  contract  and  may 
continue  to  receive  credit  toward  its 
DBE  goal  for  the  firm's  work.  In  this 
case,  or  in  a  case  where  you  have  let  a 
prime  contract  to  the  DBE  that  was  later 
ruled  ineligible,  the  portion  of  the 
ineligible  firm's  performance  of  the 
contract  remaining  after  you  issued  the 
notice  of  its  ineligibility  shall  not  count 
toward  your  overall  goal,  but  may  count 
toward  the  contract  goal. 


(3)  Exception:  If  the  DBF's 
ineligibility  is  caused  solely  by  its 
having  exceeded  the  size  standard 
during  the  performance  of  the  contract, 
you  may  continue  to  count  its 
participation  on  that  contract  toward 
overall  and  contract  goals. 

(j)  Availability  of  appeal.  When  you 
make  an  administratively  final  removal 
of  a  firm's  eligibility  imder  this  section, 
the  firm  may  appeal  the  removal  to  the 
Department  under  §  26.89. 

§  26.89    What  is  the  process  for 
certification  appeais  to  the  Department  of 
Transportation? 

(a)(1)  If  you  are  a  firm  which  is  denied 
certification  or  whose  eligibility  is 
removed  by  a  recipient,  you  may  make 
an  administrative  appeal  to  the 
Department. 

(2)  If  you  are  a  complainant  in  an 
ineligibihty  complaint  to  a  recipient 
(including  the  concerned  operating 
administration  in  the  circumstances 
provided  in  §  26.87(c)),  you  may  appeal 
to  the  Department  if  the  recipient  does 
not  find  reasonable  cause  to  propose 
removing  the  firm's  eligibility  or, 
following  a  removal  of  eligibility 
proceeding,  determines  that  the  firm  is 
eligible. 

(3)  Send  appeals  to  the  followring 
address:  E)epartment  of  Transportation, 
Office  of  Civil  Rights,  400  7th  Street, 
SW,  Room  2401,  Washington,  DC  20590. 

(b)  Pending  the  Department's  decision 
in  the  matter,  the  recipient's  decision 
remains  in  effect.  The  Department  does 
not  stay  the  effect  of  the  recipient's 
decision  while  it  is  considering  an 
appeal. 

(c)  If  you  want  to  file  an  appeal,  you 
must  send  a  letter  to  the  Department 
within  90  days  of  the  date  of  the 
recipient's  final  decision,  including 
information  and  argimients  concerning 
why  the  recipient's  decision  should  be 
reversed.  The  Department  may  accept 
an  appeal  filed  later  than  90  days  after 
the  date  of  the  decision  if  the 
Department  determines  that  there  was 
good  cause  for  the  late  filing  of  the 
appeal. 

(1)  If  you  are  an  appellant  who  is  a 
firm  which  has  been  denied 
certification,  whose  certification  has 
been  removed,  whose  ovymer  is 
determined  not  to  be  a  member  of  a 
designated  disadvantaged  group,  or 
concerning  whose  owner  the 
presumption  of  disadvantage  has  been 
rebutted,  your  letter  must  state  the  name 
and  address  of  any  other  recipient 
which  currently  certifies  the  firm, 
which  has  rejected  an  application  for 
certification  from  the  firm  or  removed 
the  firm's  eligibility  within  one  year 
prior  to  the  date  of  the  appeal,  or  before 


which  an  application  for  certification  or 
a  removal  of  eligibility  is  pending. 
Failure  to  provide  this  information  may 
be  deemed  a  failure  to  cooperate  under 
§  26.109(c). 

(2)  If  you  are  an  appellant  other  than 
one  described  in  paragraph  (c)(1)  of  this 
section,  the  Department  will  request, 
and  the  firm  whose  certification  has 
been  questioned  shall  promptly  provide, 
the  information  called  for  in  paragraph 
(c)(1)  of  this  section.  Failure  to  provide 
this  information  may  be  deemed  a 
failure  to  cooperate  under  §  26.109(c). 

(d)  When  it  receives  an  appeal,  the 
Department  requests  a  copy  of  the 
recipient's  complete  administrative 
record  in  the  matter.  If  you  are  the 
recipient,  you  must  provide  the 
administrative  record,  including  a 
hearing  transcript,  within  20  days  of  the 
Department's  request.  The  Department 
may  extend  this  time  period  on  the  basis 
of  a  recipient's  showing  of  good  cause. 
To  facilitate  the  Department's  review  of 
a  recipient's  decision,  you  must  ensure 
that  such  administrative  records  are 
well  organized,  indexed,  and  paginated. 
Records  that  do  not  comport  with  these 
requirements  are  not  acceptable  and 
will  be  returned  to  you  to  be  corrected 
immediately.  If  an  appeal  is  brought 
concerning  one  recipient's  certification 
decision  concerning  a  firm,  and  that 
recipient  relied  on  the  decision  and/or 
administrative  record  of  another 
recipient,  this  requirement  applies  to 
both  recipients  involved. 

(e)  The  Department  makes  its  decision 
based  solely  on  the  entire  administrative 
record.  The  Department  does  not  make 

a  de  novo  review  of  the  matter  and  does 
not  conduct  a  hearing.  The  Department 
may  supplement  the  administrative 
record  by  adding  relevant  information 
made  available  by  the  DOT  Office  of 
Inspector  General;  Federal,  state,  or 
local  law  enforcement  authorities; 
officials  of  a  DOT  operating 
administration  or  other  appropriate 
IXDT  office;  a  recipient;  or  a  firm  or 
other  private  party. 

(f)  As  a  recipient,  when  you  provide 
supplementary  information  to  the 
Department,  you  shall  also  make  this 
information  available  to  the  firm  and 
any  third-party  complainant  involved, 
consistent  with  Federal  or  apphcable 
state  laws  concerning  freedom  of 
information  and  privacy.  The 
Department  makes  available,  on  request 
by  the  firm  and  any  third-party 
complainant  involved,  any 
supplementary  information  it  receives 
fi-om  any  source. 

(1)  The  Department  affirms  your 
decision  unless  it  determines,  based  on 
*-he  entire  administrative  record,  that 
your  decision  is  unsupported  by 
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decision  was 
y  substantial  evidence  or 
inconsistent  vMfith  the  substantive  or 
procedural  provisions  of  this  part 
concerning  certification,  the  Department 
reverses  your  decision  and  directs  you 
to  certify  the  firm  or  remove  its 
eligibility,  as  appropriate.  You  must 
take  the  action  directed  by  the 
Etepartment's  decision  immediately 
upon  receiving  written  notice  of  it. 

(3)  The  Depiirtment  is  not  required  to 
reverse  your  decision  if  the  Department 
determines  thi  it  a  procedural  error  did 
not  result  in  hindamental  unfairness  to 
the  appellant  <>r  substantially  prejudice 
the  opportunil  y  of  the  appellant  to 
present  its  cas  s. 

(4)  If  it  appears  that  the  record  is 
incomplete  or  unclear  with  respect  to 
matters  likely  to  have  a  significant 
impact  on  the  outcome  of  the  case,  the 
Department  m  ay  remand  the  record  to 
you  with  instructions  seeking 
clarification  oi'  augmentation  of  the 
record  before  making  a  finding.  The 
Department  m  ay  also  remand  a  case  to 
you  for  further  proceedings  consistent 
with  Department  instructions 
concerning  thi  proper  application  of  the 
provisions  of  mis  part. 

(5)  The  Department  does  not  uphold 
your  decision  based  on  grounds  not 
specified  in  ydur  decision. 

(6)  The  Department's  decision  is 
based  on  the  status  and  circumstances 
of  the  firm  as  of  the  date  of  the  decision 
being  appealed. 

(7)  The  Department  provides  written 
notice  of  its  decision  to  you,  the  firm, 
and  the  complainant  in  an  ineligibility 
complaint.  A  copy  of  the  notice  is  also 
sent  to  any  ot^er  recipient  whose 
administrative  record  or  decision  has 
been  involved  in  the  proceeding  (see 
paragraph  (d)  of  this  section).  The  notice 
includes  the  rjasons  for  the 
Department's  decision,  including 
specific  references  to  the  evidence  in 
the  record  tha  t  supports  each  reason  for 
the  decision. 

(8)  The  Department's  policy  is  to 
make  its  decision  within  180  days  of 
receiving  the  i  :omplete  administrative 
record.  If  the  1  )epartment  does  not  make 
its  decision  within  this  period,  the 
Department  p  "ovides  written  notice  to 
concerned  pa  ties,  including  a  statement 
of  the  reason  tov  the  delay  and  a  date  by 
which  the  apOeal  decision  will  be  made. 

(g)  All  deci!  iions  under  this  section 
are  administratively  final,  and  are  not 
subject  to  pet  tions  for  reconsideration. 


§  26.91    What  actions  do  recipients  take 
following  DOT  certification  appeal 
decisions? 

(a)  If  you  are  the  recipient  from  whose 
action  an  appeal  under  §  26.89  is  taken, 
the  decision  is  binding.  It  is  not  binding 
on  other  recipients. 

(b)  If  you  are  a  recipient  to  which  a 
DOT  determination  under  §  26.89  is 
applicable,  you  must  take  the  following 
action: 

(1)  If  the  Department  determines  that 
you  erroneously  certified  a  firm,  you 
must  remove  the  firm's  eligibility  on 
receipt  of  the  determination,  without 
further  proceedings  on  your  part. 
Effective  on  the  date  of  your  receipt  of 
the  Department's  determination,  the 
consequences  of  a  removal  of  eligibihty 
set  forth  in  §  26.87(i)  take  effect. 

(2)  If  the  Department  determines  that 
you  erroneously  failed  to  find 
reasonable  cause  to  remove  the  firm's 
eligibility,  you  must  expeditiously 
commence  a  proceeding  to  determine 
whether  the  firm's  eligibility  should  be 
removed,  as  provided  in  §  26.87. 

(3)  If  the  Department  determines  that 
you  erroneously  declined  to  certify  or 
removed  the  eligibility  of  the  firm,  you 
must  certify  the  firm,  effective  on  the 
date  of  your  receipt  of  the  written  notice 
of  Department's  determination. 

(4)  If  the  Department  determines  that 
you  erroneously  determined  that  the 
presumption  of  social  and  economic 
disadvantage  either  should  or  should 
not  be  deemed  rebutted,  you  must  take 
appropriate  corrective  action  as 
determined  by  the  Department. 

(5)  If  the  Department  affirms  your 
determination,  no  further  action  is 
necessary. 

(c)  Where  DOT  has  upheld  your 
denial  of  certification  to  or  removal  of 
eligibility  fi-om  a  firm,  or  directed  the 
removal  of  a  firm's  eligibility,  other 
recipients  with  whom  the  firm  is 
certified  may  commence  a  proceeding  to 
remove  the  firm's  eligibility  under 

§  26.87.  Such  recipients  must  not 
remove  the  firm's  eligibility  absent  such 
a  proceeding.  Where  DOT  has  reversed 
your  denial  of  certification  to  or  removal 
of  eligibihty  from  a  firm,  other 
recipients  must  take  the  DOT  action  into 
account  in  any  certification  action 
involving  the  firm.  However,  other 
recipients  are  not  required  to  certify  the 
firm  based  on  the  DOT  decision. 

Subpart  F — Compliance  and 
Enforcement 

§  26.101    What  compliance  procedures 
apply  to  recipients? 

(a)  If  you  fail  to  comply  with  any 
requirement  of  this  part,  you  may  be 
subject  to  formal  enforcement  action 


under  §  26.103  or  §  26.105  or 
appropriate  program  sanctions  by  the 
concerned  operating  administration, 
such  as  the  suspension  or  termination  of 
Federal  funds,  or  refusal  to  approve 
projects,  grants  or  contracts  until 
deficiencies  are  remedied.  Program 
sanctions  may  include,  in  the  case  of  the 
FHWA  program,  actions  provided  for 
under  23  CFR  1.36;  in  the  case  of  the 
FAA  program,  actions  consistent  with 
49  U.S.C.  47106(d),  47111(d).  and 
47122;  and  in  the  case  of  the  FTA 
program,  any  actions  permitted  under 
49  U.S.C.  chapter  53  or  applicable  FTA 
program  requirements. 

(b)  As  provided  in  statute,  you  will 
not  be  subject  to  compliance  actions  or 
sanctions  for  failing  to  carry  out  any 
requirement  of  this  part  because  you 
have  been  prevented  from  complying 
because  a  Federal  court  has  issued  a 
final  order  in  which  the  court  found  that 
the  requirement  is  unconstitutional. 

§26.103    What  enforcement  actions  apply 
In  FHWA  and  FTA  programs? 

The  provisions  of  this  section  apply  to 
enforcement  actions  under  FHWA  and 
FTA  programs: 

(a)  Noncompliance  complaints.  Any 
person  who  believes  that  a  recipient  has 
failed  to  comply  with  its  obligations 
imder  this  part  may  file  a  written 
complaint  with  the  concerned  operating 
administration's  Office  of  Civil  Rights.  If 
you  want  to  file  a  complaint,  you  must 
do  so  no  later  than  180  days  after  the 
date  of  the  alleged  violation  or  the  date 
on  which  you  learned  of  a  continuing 
course  of  conduct  in  violation  of  this 
part.  In  response  to  your  written 
request,  the  Office  of  Civil  Rights  may 
extend  the  time  for  filing  in  the  interest 
of  justice,  specifying  in  writing  the 
reason  for  so  doing.  The  Office  of  Civil 
Rights  may  protect  the  confidentiality  of 
your  identity  as  provided  in  §  26.109(b). 
Complaints  under  this  part  are  limited 
to  allegations  of  violation  of  the 
provisions  of  this  part. 

(b)  Compliance  reviews.  The 
concerned  operating  administration  may 
review  the  recipient's  compliance  with 
this  part  at  any  time,  including  reviews 
of  paperwork  and  on-site  reviews,  as 
appropriate.  The  Office  of  Civil  Rights 
may  direct  the  operating  administration 
to  initiate  a  compUance  review  based  on 
complaints  received. 

(c)  Reasonable  cause  notice.  If  it 
appears,  from  the  investigation  of  a 
complaint  or  the  results  of  a  compliance 
review,  that  you,  as  a  recipient,  are  in 
noncompliance  with  this  part,  the 
appropriate  DOT  office  promptly  sends 
you,  return  receipt  requested,  a  written 
notice  advising  you  that  there  is 
reasonable  cause  to  find  you  in 
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noncompliance.  The  notice  states  the 
reasons  for  this  finding  and  directs  you 
to  reply  within  30  days  concerning 
whedier  you  wish  to  begin  conciliation. 

(d)  Conciliation.  (1)  If  you  request 
conciUation,  the  appropriate  DOT  office 
shall  pursue  conciliation  for  at  least  30, 
but  not  more  than  120,  days  from  the 
date  of  your  request.  The  appropriate 
DOT  office  may  extend  the  conciliation 
period  for  up  to  30  days  for  good  cause, 
consistent  with  applicable  statutes. 

(2)  If  you  and  the  appropriate  DOT 
office  sign  a  conciliation  agreement, 
then  the  matter  is  regarded  as  closed 
and  you  are  regarded  as  being  in 
compliance.  The  conciliation  agreement 
sets  forth  the  measures  you  have  taken 
or  will  take  to  ensiue  compliance.  While 
a  conciliation  agreement  is  in  effect,  you 
remain  eligible  for  FHWA  or  FTA 
financial  assistance. 

(3)  The  concerned  operating 
administration  shall  monitor  your 
implementation  of  the  conciliation 
agreement  and  ensure  that  its  terms  are 
complied  with.  If  you  fail  to  carry  out 
the  terms  of  a  conciliation  agreement, 
you  are  in  noncompliance. 

(4)  If  you  do  not  request  conciliation, 
or  a  conciliation  agreement  is  not  signed 
within  the  time  provided  in  paragraph 
(d)(1)  of  this  section,  then  enforcement 
proceedings  begin. 

(e)  Enforcement  actions.  (1) 
Enforcement  actions  are  taken  as 
provided  in  this  subpart. 

(2)  Applicable  findings  in 
enforcement  proceedings  are  binding  on 
all  DOT  offices. 

§26.105    What  enforcement  actions  apply 
in  FAA  Programs? 

(a)  Compliance  with  all  requirements 
of  this  part  by  airport  sponsors  and 
other  recipients  of  FAA  financial 
assistance  is  enforced  through  the 
procedures  of  Title  49  of  the  United 
States  Code,  including  49  U.S.C. 
47106(d),  47111(d),  and  47122,  and 
regulations  implementing  them. 

(b)  The  provisions  of  §  26.103(b)  and 
this  section  apply  to  enforcement 
actions  in  FAA  programs. 

(c)  Any  person  who  knows  of  a 
violation  of  this  part  by  a  recipient  of 
FAA  funds  may  file  a  complaint  under 
14  CFR  part  16  with  the  Federal 
Aviation  Administration  Office  of  Chief 
Counsel. 

§  26.107    What  enforcement  actions  apply 
to  firms  participating  in  the  DBE  program? 

(a)  If  you  are  a  firm  that  does  not  meet 
the  eligibility  criteria  of  subpart  D  of 
this  part  and  that  attempts  to  participate 
in  a  DOT-assisted  program  as  a  DBE  on 
the  basis  of  false,  fraudulent,  or 
deceitful  statements  or  representations 


or  under  circumstances  indicating  a 
serious  lack  of  business  integrity  or 
honesty,  the  Department  may  initiate 
suspension  or  debarment  proceedings 
against  you  under  49  CFR  pari  29. 

(b)  If  you  are  a  firm  that,  in  order  to 
meet  DBE  contract  goals  or  other  DBE 
program  requirements,  uses  or  attempts 
to  use,  on  the  basis  of  false,  fraudulent 
or  deceitful  statements  or 
representations  or  under  circumstances 
indicating  a  serious  lack  of  business 
integrity  or  honesty,  another  firm  that 
does  not  meet  the  eligibility  criteria  of 
subpart  D  of  this  part,  the  Department 
may  initiate  suspension  or  debarment 
proceedings  against  you  under  49  CFR  • 
part  29. 

(c)  In  a  suspension  or  debarment 
proceeding  brought  under  paragraph  (a) 
or  (b)  of  this  section,  the  concerned 
operating  administration  may  consider 
the  fact  that  a  purported  DBE  has  been 
certified  by  a  recipient.  Such 
certification  does  not  preclude  the 
Department  from  determining  that  the 
purported  DBE,  or  another  firm  that  has 
used  or  attempted  to  use  it  to  meet  DBE 
goals,  should  be  suspended  or  debarred. 

(d)  The  Department  may  take 
enforcement  action  under  49  CFR  Part 
31,  Program  Fraud  and  Civil  Remedies, 
against  any  participant  in  the  DBE 
program  whose  conduct  is  subject  to 
such  action  under  49  CFR  part  31. 

(e)  The  Department  may  refer  to  the 
Department  of  Justice,  for  prosecution 
under  18  U.S.C.  1001  or  other 
applicable  provisions  of  law,  any  person 
who  makes  a  false  or  fi^udulent 
statement  in  connection  with 
participation  of  a  DBE  in  any  DOT- 
assisted  program  or  otherwise  violates 
applicable  Federal  statutes. 

§  26. 1 09    What  are  the  ru  les  govern  i  ng 
information,  confidentiality,  cooperation, 
and  intimidation  or  retaliation? 

(a)  Availability  of  records.  (1)  In 
responding  to  requests  for  information 
concerning  any  aspect  of  the  DBE 
program,  the  Department  complies  with 
provisions  of  the  Federal  Freedom  of 
Information  and  Privacy  Acts  (5  U.S.C. 
552  and  552a).  The  Department  may 
make  available  to  the  public  any 
information  concerning  the  DBE 
program  release  of  which  is  not 
prohibited  by  Federal  law. 

(2)  If  you  are  a  recipient,  you  shall 
safeguard  from  disclosure  to 
unauthorized  persons  information  that 
may  reasonably  be  considered  as 
confidential  business  information, 
consistent  with  Federal,  state,  and  local 
law. 

(b)  Confidentiality  of  information  on 
complainants.  Notwithstanding  the 
provisions  of  paragraph  (a)  of  this 


section,  the  identity  of  complainants 
shall  be  kept  confidential,  at  their 
election.  If  such  confidentiality  will 
hinder  the  investigation,  proceeding  or 
hearing,  or  result  in  a  denial  of 
appropriate  administrative  due  process 
to  other  parties,  the  complainant  must 
be  advised  for  the  purpose  of  waiving 
the  privilege.  Complainants  are  advised 
that,  in  some  circumstances,  failure  to 
waive  the  privilege  may  result  in  the 
closure  of  the  investigation  or  dismissal 
of  the  proceeding  or  hearing.  FAA 
follows  the  procedures  of  14  CFR  part 
16  with  respect  to  confidentiaUty  of 
information  in  complaints. 

(c)  Cooperation.  All  participants  in 
the  Department's  DBE  program 
(including,  but  not  limited  to, 
recipients,  DBE  firms  and  applicants  for 
DBE  certification,  complainants  and 
appellants,  and  contractors  using  DBE 
firms  to  meet  contract  goals)  are 
required  to  cooperate  fully  and 
promptly  with  DOT  and  recipient 
compliance  reviews,  certification 
reviews,  investigations,  and  other 
requests  for  information.  Failure  to  do 
so  shall  be  a  ground  for  appropriate 
action  against  the  party  involved  (e.g., 
with  respect  to  recipients,  a  finding  of 
noncompliance;  with  respect  to  DBE 
firms,  denial  of  certification  or  removal 
of  eUgibility  and/ or  suspension  and 
debarment;  with  respect  to  a 
complainant  or  appellant,  dismissal  of 
the  complaint  or  appeal;  with  respect  to 
a  contractor  which  uses  DBE  firms  to 
meet  goals,  findings  of  non- 
responsibility  for  future  contracts  and/ 
or  suspension  and  debarment). 

(d)  Intimidation  and  retaliation.  If  you 
are  a  recipient,  contractor,  or  any  other 
participant  in  the  program,  you  must 
not  intimidate,  threaten,  coerce,  or 
discriminate  against  any  individual  or 
firm  for  the  purpose  of  interfering  with 
any  right  or  privilege  secured  by  this 
part  or  because  the  individual  or  firm 
has  made  a  complaint,  testified, 
assisted,  or  participated  in  any  manner 
in  an  investigation,  proceeding,  or 
hearing  under  this  part.  If  you  violate 
this  prohibition,  you  are  in 
noncompliance  with  this  part. 

Appendix  A  to  Part  26 — Guidance 
Concerning  Good  Faith  Efforts 

I.  When,  as  a  recipient,  you  establish  a 
contract  goal  on  a  CKDT-assisted  contract,  a 
bidder  must,  in  order  to  be  responsible  and/ 
or  responsive,  make  good  faith  efforts  to  meet 
the  goal.  The  bidder  can  meet  this 
requirement  in  either  of  two  ways.  First,  the 
bidder  can  meet  the  goal,  documenting 
commitments  for  participation  by  DBE  firms 
sufficient  for  this  purpose.  Second,  even  if  it 
doesn't  meet  the  goal,  the  bidder  can 
dccument  adequate  good  faith  efforts.  This 
mt  ans  that  the  bidder  must  show  that  it  took 
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all  necessary  and  reasonable  steps  to  achieve 
a  DBE  goal  or  olher  requirement  of  this  part 
which,  by  their  scope,  intensity,  and 
appropriateness  to  the  objective,  could 
reasonably  be  e;[pected  to  obtain  sufficient 
DBE  participation,  even  if  they  were  not  fully 
successful. 

II.  In  any  situ  ition  in  which  you  have 
established  a  contract  goal,  part  26  requires 
you  to  use  the  g  ood  faith  efforts  mechanism 
of  this  part.  As  i  recipient,  it  is  up  to  you 
to  make  a  fair  a:  id  reasonable  judgment 
whether  a  biddi  ir  that  did  not  meet  the  goal 
made  adequate  jood  faith  efforts.  It  is 
important  for  yi  lu  to  consider  the  quality, 
quantity,  and  ir  tensity  of  the  different  kinds 
of  efforts  that  tl  e  bidder  has  made.  The 
efforts  employe  i  by  the  bidder  should  be 
those  that  one  c  ould  reasonably  expect  a 
bidder  to  take  i  the  bidder  were  actively  and 
aggressively  trying  to  obtain  DBE 
participation  si  fficient  to  meet  the  DBE 
contract  goal.  \  iere  pro  forma  efforts  are  not 
good  faith  effor  s  to  meet  the  DBE  contract 
requirements.  V  /e  emphasize,  however,  that 
your  determina  lion  concerning  the 
sufficiency  of  tl  le  firm's  good  faith  efforts  is 

a  judgment  call  meeting  quantitative 
formulas  is  not  required. 

III.  The  Depa  tment  also  strongly  cautions 
you  against  reqtiiring  that  a  bidder  meet  a 
contract  goal  (i.B.,  obtain  a  specified  amount 
of  DBE  participation)  in  order  to  be  awarded 
a  contract,  ever  though  the  bidder  makes  an 
adequate  good  aith  efforts  showing.  This 
rule  specificall;  prohibits  you  from  ignoring 
bona  fide  good  Faith  efforts. 

rv.  The  folloi  ^ing  is  a  list  of  types  of 
actions  which  ]  ou  should  consider  as  part  of 
the  bidder's  good  faith  efforts  to  obtain  DBE 
participation.  Il|  is  not  intended  to  be  a 
mandatory  checklist,  nor  is  it  intended  to  be 
exclusive  or  ex  laustive.  Other  factors  or 
types  of  efforts  may  be  relevant  in 
appropriate  cas  es. 

A.  Soliciting  through  all  reasonable  and 
available  mean  t  (e.g.  attendance  at  pre-bid 
meetings,  advertising  and/or  written  notices) 
the  interest  of  ^1  certified  DBEs  who  have 
the  capability  tj  perform  the  work  of  the 
contract.  The  bidder  must  solicit  this  interest 
within  sufficient  time  to  allow  the  DBEs  to 
respond  to  the  solicitation.  The  bidder  must 
determine  witl:  certainty  if  the  DBEs  are 
interested  by  t:  king  appropriate  steps  to 
follow  up  initii  il  solicitations. 

B.  Selecting  )ortions  of  the  work  to  be 
performed  by  I  iBEs  in  order  to  increase  the 
likelihood  that  the  DBE  goals  will  be 
achieved.  This  includes,  where  appropriate, 
breaking  out  c<  ntract  work  items  into 
economically  i  ^asible  units  to  facilitate  DBE 
participation,  <  ven  when  the  prime 
contractor  mig  it  otherwise  prefer  to  perform 
these  work  iter  is  with  its  own  forces. 

C.  Providing  interested  DBEs  with 
adequate  infor(nation  about  the  plans, 
specifications,  and  requirements  of  the 
contract  in  a  ti:  nely  manner  to  assist  them  in 
resp>onding  to  ii  solicitation. 

D.  (1)  Negotiating  in  good  faith  with 
interested  DBE  s.  It  is  the  bidd  jr's 
responsibility  o  make  a  portion  of  the  work 
available  to  DE  E  subcontractors  and 
suppliers  and  I  o  select  those  portions  of  the 
work  or  materi  il  needs  consistent  with  the 


available  DBE  subcontractors  and  suppliers, 
so  as  to  facilitate  DBE  participation.  Evidence 
of  such  negotiation  includes  the  names, 
addresses,  and  telephone  numbers  of  DBEs 
that  were  considered;  a  description  of  the 
information  provided  regarding  the  plans  and 
specifications  for  the  work  selected  for 
subcontracting;  and  evidence  as  to  why 
additional  agreements  could  not  be  reached 
for  DBEs  to  perform  the  work. 

(2)  A  bidder  using  good  business  judgment 
would  consider  a  number  of  factors  in 
negotiating  with  subcontractors,  including 
DBE  subcontractors,  and  would  take  a  firm's 
price  and  capabilities  as  well  as  contract 
goals  into  consideration.  However,  the  fact 
that  there  may  be  some  additional  costs 
involved  in  finding  and  using  DBEs  is  not  in 
itself  sufficient  reason  for  a  bidder's  failure 
to  meet  the  contract  DBE  goal,  as  long  as  such 
costs  are  reasonable.  Also,  the  ability  or 
desire  of  a  prime  contractor  to  perform  the 
work  of  a  contract  with  its  own  organization 
does  not  relieve  the  bidder  of  the 
responsibility  to  make  good  faith  efforts. 
Prime  contractors  are  not,  however,  required 
to  accept  higher  quotes  from  DBEs  if  the 
price  difference  is  excessive  or  unreasonable. 

E.  Not  rejecting  DBEs  as  being  unqualified 
without  sound  reasons  based  on  a  thorough 
investigation  of  their  capabilities.  The 
contractor's  standing  within  its  industry, 
membership  in  specific  groups, 
organizations,  or  associations  and  political  or 
social  affiliations  (for  example  union  vs.  non- 
union employee  status)  are  not  legitimate 
causes  for  the  rejection  or  non-solicitation  of 
bids  in  the  contractor's  efforts  to  meet  the 
project  goal. 

F.  Making  efforts  to  assist  interested  DBEs 
in  obtaining  bonding,  lines  of  credit,  or 
insurance  as  required  by  the  recipient  or 
contractor. 

G.  Making  efforts  to  assist  interested  DBEs 
in  obtaining  necessary  equipment,  supplies, 
materials,  or  related  assistance  or  services. 

H.  Effectively  using  the  services  of 
available  minority/women  conununity 
organizations;  minority/women  contractors' 
groups;  local,  state,  and  Federal  minority/ 
women  business  assistance  offices;  and  other 
organizations  as  allowed  on  a  case-by-case 
basis  to  provide  assistance  in  the  recruitment 
and  placement  of  DBEs. 

V.  In  determining  whether  a  bidder  has 
made  good  faith  efforts,  you  may  take  into 
account  the  performance  of  other  bidders  in 
meeting  the  contract.  For  example,  when  the 
apparent  successful  bidder  fails  to  meet  the 
contract  goal,  but  others  meet  it,  you  may 
reasonably  raise  the  question  of  whether, 
with  additional  reasonable  efforts,  the 
apparent  successful  bidder  could  have  met 
the  goal.  If  the  apparent  successful  bidder 
fails  to  meet  the  goal,  but  meets  or  exceeds 
the  average  DBE  participation  obtained  by 
other  bidders,  you  may  view  this,  in 
conjunction  with  other  factors,  as  evidence  of 
the  apparent  successful  bidder  having  made 
good  faith  efforts. 


Appendix  B  to  Part  26 — Forms 
[Reserved] 

Appendix  C  to  Part  26 — DBE  Business 
Development  Program  Guidelines 

The  purpose  of  this  program  element  is  to 
further  the  development  of  DBEs,  including 
but  not  limited  to  assisting  them  to  move  into 
non-traditional  areas  of  work  and/or  compete 
in  the  marketplace  outside  the  DBE  program, 
via  the  provision  of  training  and  assistance 
from  the  recipient. 

(A)  Each  firm  that  participates  in  a 
recipient's  business  development  prograih 
(BDP)  program  is  subject  to  a  program  term 
determined  by  the  recipient.  "The  term  should 
consist  of  two  stages;  a  developmental  stage 
and  a  transitional  stage. 

(B)  In  order  for  a  firm  to  remain  eligible  for 
program  participation,  it  must  continue  to 
meet  all  eligibility  criteria  contained  in  part 
26. 

(C)  By  no  later  than  6  months  of  program 
entry,  the  participant  should  develop  and 
submit  to  the  recipient  a  comprehensive 
business  plan  setting  forth  the  participant's 
business  targets,  objectives  and  goals.  The 
participant  will  not  be  eligible  for  program 
benefits  until  such  business  plan  is 
submitted  and  approved  by  the  recipient. 
The  approved  business  plan  will  constitute 
the  participant's  short  and  long  term  goals 
and  the  strategy  for  developmental  growth  to 
the  point  of  economic  viability  in  non- 
traditional  areas  of  work  and/or  work  outside 
the  DBE  program. 

(D)  The  business  plan  should  contain  at 
least  the  following: 

(1)  An  analysis  of  market  potential, 
competitive  enviroiunent  and  other  business 
analyses  estimating  the  program  participant's 
prospects  for  profitable  operation  during  the 
term  of  program  participation  and  after 
graduation  from  the  program. 

(2)  An  analysis  of  the  firm's  strengths  and 
weaknesses,  with  particular  attention  paid  to 
the  means  of  correcting  any  financial, 
managerial,  technical,  or  labor  conditions 
which  could  impede  the  participant  from 
receiving  contracts  other  than  those  in 
traditional  areas  of  DBE  participation. 

(3)  Specific  targets,  objectives,  and  goals 
for  the  business  development  of  the 
participant  during  the  next  two  years, 
utilizing  the  results  of  the  analysis  conducted 
pursuant  to  paragraphs  (C)  and  (D)(l]  of  this 
appendix; 

(4)  Estimates  of  contract  awards  from  the 
DBE  pnjgram  and  from  other  sources  which 
are  needed  to  meet  the  objectives  and  goals 
for  the  years  covered  by  the  business  plan; 
and 

(5)  Such  other  information  as  the  recipient 
may  require. 

(E)  Each  participant  should  annually 
review  its  currently  approved  business  plan 
with  the  recipient  and  modify  the  plan  as 
may  be  appropriate  to  account  for  any 
changes  in  the  firm's  structure  and  redefined 
needs.  The  currently  approved  plan  should 
be  considered  the  applicable  plan  for  all 
program  purposes  until  the  recipient 
approves  in  writing  a  modified  plan.  The 
recipient  should  establish  an  anniversary 
date  for  review  of  the  participant's  business 
plan  and  contract  forecasts. 
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(F)  Each  participant  should  annually 
forecast  in  writing  its  need  for  contract 
awards  for  the  next  program  year  and  the 
succeeding  program  year  during  the  review 
of  its  business  plan  conducted  under 
paragraph  (E)  of  this  appendix.  Such  forecast 
should  be  included  in  the  participant's 
business  plan.  The  forecast  should  include: 

(1)  The  aggregate  dollar  value  of  contracts 
to  be  sought  under  the  DBE  program, 
reflecting  compliance  with  the  business  plan; 

(2)  The  aggregate  dollar  value  of  contracts 
to  be  sought  in  areas  other  than  traditional 
areas  of  DBE  participation; 

(3)  The  types  of  contract  opportunities 
being  sought,  based  on  the  firm's  primary 
line  of  business;  and 

(4)  Such  other  information  as  may  be 
requested  by  the  recipient  to  aid  in  providing 
effective  business  development  assistance  to 
the  participant. 

(G)  Program  participation  is  divided  into 
two  stages;  (1)  a  developmental  stage  and  (2) 
a  transitional  stage.  The  developmental  stage 
is  designed  to  assist  participants  to  overcome 
their  social  and  economic  disadvantage  by 
providing  such  assistance  as  may  be 
necessary  and  appropriate  to  enable  them  to 
access  relevant  markets  and  strengthen  their 
financial  and  managerial  skills.  The 
transitional  stage  of  program  participation 
follows  the  developmental  stage  and  is 
designed  to  assist  participants  to  overcome, 
insofar  as  practical,  their  social  and 
economic  disadvantage  and  to  prepare  the 
participant  for  leaving  the  program. 

(H)  The  length  of  service  in  the  program 
term  should  not  be  a  pre-set  time  frame  for 
either  the  developmental  or  transitional 
stages  but  should  be  figured  on  the  number 
of  years  considered  necessary  in  normal 
progression  of  achieving  the  firm's 
established  goals  and  objectives.  The  setting 
of  such  time  could  be  factored  on  such  items 
as,  but  not  limited  to,  the  number  of 
contracts,  aggregate  amount  of  the  contract 
received,  years  in  business,  grovtrth  potential, 
etc. 

(I)  Beginning  in  the  first  year  of  the 
transitional  stage  of  program  ptarticipation, 
each  participant  should  annually  submit  for 
inclusion  in  its  business  plan  a  transition 
management  plan  outlining  specific  steps  to 
promote  profitable  business  op>erations  in 
areas  other  than  traditional  areas  of  DBE 
participation  after  graduation  from  the 
program.  The  transition  management  plan 
should  be  submitted  to  the  recipient  at  the 
same  time  other  modifications  are  submitted 
pursuant  to  the  annual  review  under 
paragraph  (E)  of  this  section.  The  plan  should 
set  forth  the  same  information  as  required 
under  paragraph  (F)  of  steps  the  participant 
will  take  to  continue  its  business 
development  after  the  expiration  of  its 
program  term. 

(J)  When  a  participant  is  recognized  as 
successfully  completing  the  program  by 
substantially  achieving  the  targets,  objectives 
and  goals  set  forth  in  its  program  term,  and 
has  demonstrated  the  ability  to  compete  in 
the  marketplace,  its  further  participation 
within  the  program  may  be  determined  by 
the  recipient. 

(K)  In  determining  whether  a  concern  has 
substantially  achieved  the  goals  and 


objectives  of  its  business  plan,  the  following 
factors,  among  others,  should  be  considered 
by  the  recipient: 

(1)  Profitability; 

(2)  Sales,  including  improved  ratio  of  non- 
traditional  contracts  to  traditional-type 
contracts; 

(3)  Net  worth,  financial  ratios,  working 
capital,  capitalization,  access  to  credit  and 
capital; 

(4)  Ability  to  obtain  bonding; 

(5)  A  positive  comparison  of  the  DBE's 
business  and  financial  profile  with  profiles  of 
non-DBE  businesses  in  the  same  area  or 
similar  business  category;  and 

(6)  Good  management  capacity  and 
capability. 

(L)  Upon  determination  by  the  recipient 
that  the  participant  should  be  graduated  from 
the  developmental  program,  the  recipient 
should  notify  the  participant  in  writing  of  its 
intent  to  graduate  the  firm  in  a  letter  of 
notification.  The  letter  of  notification  should 
set  forth  findings,  based  on  the  facts,  for 
every  material  issue  relating  to  the  basis  of 
the  program  graduation  with  specific  reasons 
for  each  finding.  The  letter  of  notification 
should  also  provide  the  participant  45  days 
from  the  date  of  service  of  the  letter  to  submit 
in  writing  information  that  would  explain 
why  the  proposed  basis  of  graduation  is  not 
warranted. 

(M)  Participation  of  a  DBE  firm  in  the 
program  may  be  discontinued  by  the 
recipient  prior  to  expiration  of  the  firm's 
program  term  for  good  cause  due  to  the 
failure  of  the  firm  to  engage  in  business 
practices  that  will  promote  its 
competitiveness  within  a  reasonable  period 
of  time  as  evidenced  by,  among  other 
indicators,  a  pattern  of  inadequate 
performance  or  unjustified  delinquent 
performance.  Also,  the  recipient  can 
discontinue  the  participation  of  a  firm  that 
does  not  actively  pursue  and  bid  on 
contracts,  and  a  firm  that,  without 
justification,  regularly  fails  to  respond  to 
solicitations  in  the  type  of  work  it  is  qualified 
for  and  in  the  geographical  areas  where  it  has 
indicated  availability  under  its  approved 
business  plan.  The  recipient  should  take 
such  action  if  over  a  2-year  period  a  DBE  firm 
exhibits  such  a  pattern. 

Appendix  D  to  Part  26— Mentor-Protege 
Program  Guidelines 

(A)  The  purpose  of  this  program  element 
is  to  further  the  development  of  DBEs, 
including  but  not  limited  to  assisting  them  to 
move  into  non-traditional  areas  of  work  and/ 
or  compete  in  the  marketplace  outside  the 
DBE  program,  via  the  provision  of  training 
and  assistance  from  other  firms.  To  operate 
a  mentor-protege  program,  a  recipient  must 
obtain  the  approval  of  the  concerned 
operating  administration. 

(B)(1)  Any  mentor-protege  relationship 
shall  be  based  on  a  written  development 
plan,  approved  by  the  recipietit,  which 
clearly  sets  forth  the  objectives  of  the  parties 
and  their  respective  roles,  the  duration  of  the 
arrangement  and  the  services  and  resources 
to  be  provided  by  the  mentor  to  the  protege. 
The  formal  mentor-protege  agreement  may 
set  a  fee  schedule  to  cover  the  direct  and 
indirect  cost  for  such  services  rendered  by 


the  mentor  for  sp»ecific  training  and 
assistance  to  the  protege  through  the  life  of 
the  agreement.  Services  provided  by  the 
mentor  may  be  reimbursable  under  the  FTA. 
FHWA.  and  FAA  programs. 

(2)  To  be  eligible  for  reimbursement,  the 
mentor's  services  provided  and  associated 
costs  must  be  directly  attributable  and 
properly  allowable  to  specific  individual 
contracts.  The  recipient  may  establish  a  line 
item  for  the  mentor  to  quote  the  portion  of 
the  fee  schedule  expected  to  be  provided 
during  the  life  of  the  contract.  The  amount 
claimed  shall  be  verified  by  the  recipient  and 
paid  on  an  incremental  basis  representing  the 
time  the  protege  is  working  on  the  contract. 
The  total  individual  contract  figures 
accimiulated  over  the  life  of  the  agreement 
shall  not  exceed  the  amount  stipulated  in  the 
original  mentor/protege  agreement. 

(C)  DBEs  involved  in  a  mentor-protege 
agreement  must  be  independent  business 
entities  which  meet  the  requirements  for 
certification  as  defined  in  subpart  D  of  this 
part.  A  protege  firm  must  be  certified  before 
it  begins  participation  in  a  mentor-protege 
arrangement.  If  the  recipient  chooses  to 
recognize  mentor/protege  agreements,  it 
should  establish  formal  general  program 
guidelines.  These  guidelines  must  be 
submitted  to  the  opterating  administration  for 
approval  prior  to  the  recipient  executing  an 
individual  contractor/  subcontractor  mentor- 
protege  agreement. 

Appendix  E  to  Part  26 — Individual 
Determinations  of  Social  and  Economic 
Disadvantage 

The  following  guidance  is  adapted,  with 
minor  modifications,  from  SBA  regulations 
concerning  social  and  economic 
disadvantage  determinations  (see  13  CFR 
124.103(c)  and  124.104). 

Social  Disadvantage 

I.  Socially  disadvantaged  individuals  are 
those  who  have  been  subjected  to  racial  or 
ethnic  prejudice  or  cultural  bias  within 
American  society  because  of  their  identities 
as  members  of  groups  and  without  regard  to 
their  individual  qualities.  Social 
disadvantage  must  stem  from  circimistances 
beyond  their  control.  Evidence  of  individual 
social  disadvantage  must  include  the 
following  elements: 

(A)  At  least  one  objective  distinguishing 
feature  that  has  contributed  to  social 
disadvantage,  such  as  race,  ethnic  origin, 
gender,  disability,  long-term  residence  in  an 
environment  isolated  from  the  mainstream  of 
American  society,  or  other  similar  causes  not 
common  to  individuals  who  are  not  socially 
disadvantaged; 

(B)  Personal  experiences  of  substantial  and 
chronic  social  disadvantage  in  Americein 
society,  not  in  other  countries;  and 

(C)  Negative  impact  on  entry  into  or 
advancement  in  the  business  world  because 
of  the  disadvantage.  Recipients  will  consider 
any  relevant  evidence  in  assessing  this 
element.  In  every  case,  however,  recipients 
will  consider  education,  employment  and 
business  history,  where  applicable,  to  see  if 
the  totality  of  circumstances  shows 
disadvantage  in  entering  into  or  advancing  in 
thtt  business  world. 
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III.  Under  the  laws  concerning  social  and 
economic  disadvantage,  people  with 
disabilities  are  not  a  group  presumed  to  be 
disadvantaged.  Nevertheless,  recipients 
should  look  carefully  at  individual  showings 
of  disadvantage  by  individuals  with 
disabilities,  making  a  case-by-case  judgment 
about  whether  such  an  individual  meets  the 
criteria  of  this  appendix.  As  public  entities 
subject  to  Title  II  of  the  ADA,  recipients  must 
also  ensure  their  DBE  programs  are  accessible 
to  individuals  with  disabilities.  For  example, 
physical  barriers  or  the  lack  of  application 
and  information  materials  in  accessible 
formats  cannot  be  permitted  to  thwart  the 
access  of  potential  applicants  to  the 
certification  process  or  other  services  made 
available  to  DBEs  and  applicants. 

Economic  Disadvantage 

(A)  General.  Economically  disadvantaged 
individuals  are  socially  disadvantaged 
individuals  whose  ability  to  comjjete  in  the 
free  enterprise  system  has  been  impaired  due 
to  diminished  capital  and  credit 
opportunities  as  compared  to  others  in  the 
same  or  similar  line  of  business  who  are  not 
socially  disadvantaged. 

(B)  Submission  of  narrative  and  financial 
information. 

(1)  Each  individual  claiming  economic 
disadvantage  must  describe  the  conditions 
which  are  the  basis  for  the  claim  in  a 
narrative  statement,  and  must  submit 
personal  financial  information. 

(2)  When  married,  an  individual  claiming 
economic  disadvantage  also  must  submit 
separate  flnancial  information  for  his  or  her 
spKsuse,  unless  the  individual  and  the  spouse 
are  legally  separated. 

(C)  Factors  to  be  considered.  In  considering 
diminished  capital  and  credit  opportunities, 
recipients  will  examine  factors  relating  to  the 
personal  financial  condition  of  any 
individual  claiming  disadvantaged  status, 
including  personal  income  for  the  past  two 
years  (including  bonuses  and  the  value  of 
company  stock  given  in  lieu  of  cash). 


personal  net  worth,  and  the  fair  market  value 
of  all  assets,  whether  encumbered  or  not. 
Recipients  will  also  consider  the  financial 
condition  of  the  applicant  compared  to  the 
financial  profiles  of  small  businesses  in  the 
same  primary  industry  classification,  or,  if 
not  available,  in  similar  lines  of  business, 
which  are  not  owned  and  controlled  by 
socially  and  economically  disadvantaged 
individuals  in  evaluating  the  individual's 
access  to  credit  and  capital.  The  financial 
profiles  that  recipients  will  compare  include 
total  assets,  net  sales,  pre-tax  profit,  sales/ 
working  capital  ratio,  and  net  worth. 
(D)  Transfers  within  two  years. 

(1)  Except  as  set  forth  in  paragraph  (D)(2) 
of  this  appendix,  recipients  will  attribute  to 
an  individual  claiming  disadvantaged  status 
any  assets  which  that  individual  has 
transferred  to  an  immediate  family  member, 
or  to  a  trust,  a  beneficiary  of  which  is  an 
inmiediate  family  member,  for  less  than  fair 
market  value,  within  two  years  prior  to  a 
concern's  application  for  participation  in  the 
DBE  program,  unless  the  individpal  claiming 
disadvantaged  status  can  demonstrate  that 
the  transfer  is  to  or  on  behalf  of  an  immediate 
family  member  for  that  individual's 
education,  medical  expenses,  or  some  other 
form  of  essential  support. 

(2)  Recipients  will  not  attribute  to  an 
individual  claiming  disadvantaged  status  any 
assets  transferred  by  that  individual  to  an 
immediate  family  member  that  are  consistent 
with  the  customary  recognition  of  special 
occasions,  such  as  birthdays,  graduations, 
anniversaries,  and  retirements. 

(3)  In  determining  an  individual's  access  to 
capital  and  credit,  recipients  may  consider 
any  assets  that  the  individual  transferred 
within  such  two-year  period  described  by 
paragraph  (D)(1)  of  this  appendix  that  are  not 
considered  in  evaluating  the  individual's 
assets  and  net  worth  (e.g.,  transfers  to 
charities). 

[FR  Doc.  99-1083  Filed  1-29-99;  11:00  am) 
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REMINDERS 

The  items  in  ttijs  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  excjlusion  from 
ttiis  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  2, 
1999 

I 

agriculture 
department] 

Agricultural  Marketing 
Service 

Onions  (sweet)  grown  in — 
Oregon  and  <Washington; 
published  3-1-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Dru( 
Administration 

Administrative  ttractice  and 
procedure:    1 
Clinical  investigators; 
financial  disclosure; 
published  12-31-98 
Animal  drugs,  feeds,  and 
related  products: 
New  drug  applications — 
Narasin  and  nicarbazin 
with  baciracin 
methyler^  disalicylate; 
published  2-2-99 
Clinical  investigators  financial 
disclosure;  published  2-2-98 
Correction;  published  6-29- 
98 
Food  for  humafi  consumption: 
Beverages — 
Bottled  water;  chemical 
contamiriants;  quality 
standard^;  correction; 
published  6-5-98 
Bottled  water;  chemical 
contaminants;  quality 
standard^;  published  8- 
6-98 
Organization,  functions,  and 
authority  delegations: 
Center  for  Devices  and 
Radiological  Health; 
published  j-2-99 

INTERIOR  DEf>ARTMENT 

National  Indiafi  Gaming 
Commission 


Indian  Gaming 


Minimum  intfrnal  control 
standards 


Regulatory  Act: 


Correctionj  published  2-2- 
99 

TRANSPORTATION 
DEPARTMENI 
Federal  Aviation 
Administration 

Airworthiness  (|irectives: 
Boeing;  pub|shed  12-29-98 


McDonnell  Douglas; 
published  12-29-98 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 
Trusts  and  estates 
residency;  definition  as 
foreign  or  domestic  trusts; 
published  2-2-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 
Poultry  carcasses  from 

regions  where  exotic 

Newcastle  disease  exists; 

comments  due  by  2-8-99; 

published  12-9-98 
Plant-related  quarantine, 
foreign: 

Fruits  and  vegetat}les; 
importation — 

Grapefruit,  lenrwns,  and 
oranges  from  Argentina; 
comments  due  by  2-11- 
99;  published  12-4-98 
Grapefruit,  lemons,  and 

oranges  from  Argentina; 

comments  due  by  2-11- 

99;  published  10-16-98 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Food  distritHJtion  programs: 
Indian  households  in 
Oiclahoma;  waiver 
authority;  comments  due 
by  2-8-99;  putHished  1-8- 
99 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 
Telecommunications  standards 
and  specifications: 
Materials,  equipment,  and 
construction — 

Central  office  equipment 
contract  (not  including 
installation)  (RUS  Form 
545);  comments  due  by 
2-9-99;  published  12-11- 
98 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 
regulations: 

Specially  designated 
terrorists  and  foreign 
terrorist  organizations; 
exports  and  reexports; 
foreign  policy  controls; 


comments  due  by  2-8-99; 
published  1-8-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone- 
Pollock  catcher/ 

processors;  observer 

and  inseason 

management 

requirements;  comments 

due  by  2-8-99; 

published  1-22-99 
Atlantic  coastal  fisheries — 
Atlantk:  lobster;  comments 

due  by  2-10-99; 

published  1-15-99 
Magnuson-Stevens  Act 
provisrans — 
Pacific  Coast  groundfish 

fishery  specifrcations 

and  management 

measures,  etc.; 

comments  due  by  2-8- 

99;  published  1-8-99 
Pacific  Coast  groundfish 

fishery  specifications 

and  management 

measures,  etc.; 

comments  due  by  2-8- 

99;  put>iished  2-2-99 
West  Coast  States  and 
Western  Pacific 
fisheries — 
Pacific  Coast  groundfish; 

comments  due  by  2-8- 

99;  published  1-8-99 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

(FAR): 

Voluntary  consensus 
standards  use  (OMB 
Circular  A- 119);  comments 
due  by  2-8-99;  published 
12-10-98 
Personnel: 

Former  operatives 
incarcerated  by 
Democratic  Republic  of 
Vietnam;  compensation; 
comments  due  by  2-8-99; 
published  12-10-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 
Contractor  proposal 
evaluations;  comments 
due  by  2-8-99;  published 
12-9-98 
Air  pollutants,  hazardous; 
national  emission  standards: 

Amino/phenolic  resins; 
comments  due  by  2-12- 
99;  published  12-14-98 
Air  pollution;  standards  of 

performance  for  new 

stationary  sources: 


Synthetic  organic  chemk^al 
manufacturing  industry 
wastewater;  volatile 
organic  compounds; 
comments  due  by  2-8-99; 
published  12-9-98 
Air  quality  implementatk>n 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
2-10-99;  published  1-11- 
99 
Florkla;  comments  due  by 
2-8-99;  published  1-7-99 
Consolidated  Federal  air  rule: 
Synthetic  organic  chemk^l 
manufacturing  industry; 
comments  due  by  2-10- 
99;  published  1-14-99 
Drinking  water: 
National  primary  drinking 
water  regulations — 
Small  public  water 
systems;  unregulated 
contaminant  monitoring 
requirements; 
suspension;  comments 
due  by  2-8-99; 
published  1-8-99 
Small  publk:  water 
systems;  unregulated 
contaminant  monitoring 
requirements; 
suspension;  comments 
due  by  2-8-99; 
published  1-8-99 
Hazardous  waste  program 
authorizations: 
Utah;  comments  due  by  2- 
12-99;  published  1-13-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  comnrxxjities: 
Cytokinins,  etc.;  comments 
due  by  2-8-99;  put>lished 
1-8-99 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 
Industrial  laundries; 
comments  due  by  2-8-99; 
published  12-23-98 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Loan  policies  and 
operations- 
Chartered  territories; 
comments  due  by  2-8- 
99;  published  11-9-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Massachusetts;  comments 

due  by  2-8-99;  published 

12-28-98 
Montana;  comments  due  by 

2-8-99;  published  12-28- 

98 
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New  Yofk;  comments  due 

by  2-9-99;  published  12- 

11-98 
North  Dakota;  comments 

due  by  2-8-99;  published 

12-28-98 
Texas;  comments  due  by  2- 

8-99;  published  12-28-98 
Utah;  comments  due  by  2- 

9-99;  published  12-11-98 
Wisconsin;  comments  due 

by  2-8-99;  published  12- 

28-98 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  bank 
system: 

Collateral  eligible  to  secure 
Federal  home  loan  bank 
advances;  comments  due 
by  2-8-99;  put)lished  12-8- 
98 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan: 
Miscellaneous  regulations; 
acceptable  power  of 
attomey  requirements; 
comments  due  by  2-12- 
99;  published  12-14-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Voluntary  consensus 
standards  use  (0M6 
Circular  A- 119);  comments 
due  by  2-8-99;  published 
12-10-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs  and  biological 

products: 

Medical  imaging  drugs  and 
biologies,  development; 
industry  guidance; 
comments  due  by  2-12- 
99;  published  1-5-99 
Human  drugs,  medical 

devices,  and  biological 

products: 

Human  cellular  and  tissue- 
based  products 
manufacturers; 
establishment  registration 
and  listing;  comments  due 
by  2-8-99;  published  12- 
10-98 
Unapproved  or  violative 

products  imported  for  further 

processing  or  incorporation 

and  subsequent  export; 

reporting  and  recordkeeping 

requirements;  comments 


due  by  2-8-99;  published 
11-24-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare  and  medicaid 

programs: 

Civil  money  penalties, 
assessments,  exclusions, 
and  related  appeals 
procedures;  comments 
due  by  2-12-99;  published 
12-14-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Services 
Department 

Medicare  and  State  health 
care  programs: 
Safe  hartx>r  provisions  and 
special  fraud  alerts 
development;  comments 
due  by  2-8-99;  published 
12-10-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
Bonneville  cutthroat  trout; 
comments  due  by  2-12- 
99;  published  1-13-99 

INTERIOR  DEPARTMENT 

Wild  and  scenic  rivers; 
comments  due  by  2-8-99; 
published  12-9-98 

INTERIOR  DEPARTMENT 
National  Park  Service 

Land  and  water  conservation 
fund  program,  State 
assistance;  post-completion 
compliance  responsibilities; 
modification;  comments  due 
by  2-8-99;  published  12-8- 
98 

INTERNATIONAL 
DEVELOPMENT 
COOPERATION  AGENCY 
Overseas  Private  Investment 
Corporation 

Administrative  provisions: 
Legal  proceedings; 

production  of  nonpublic 

records  and  testinx)ny  of 

OPIC  employees; 

comments  due  by  2-8-99; 

published  12-10-98 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Health  care  wor1<ers;  interim 
procedures;  comments 
due  by  2-11-99;  put>lished 
10-14-98 


LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 
Employee  Retirement  Income 
Security  Act: 
Annual  reporting  and 
disclosure  requirements; 
comments  due  by  2-8-99; 
published  12-10-98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Voluntary  consensus 

standards  use  (0MB 

Circular  A-119);  comments 

due  by  2-8-99;  published 

12-10-98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Great  Lakes  pilotage 
regulations: 
Meeting;  comments  due  by 

2-12-99;  published  1-11- 

99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  trafTic  operating  and  flight 
rules,  etc.: 
High  density  airports;  takeoff 

and  landing  slots, 

allocation;  comments  due 

by  2-11-99;  published  1- 

12-99 
Airworthiness  directives: 
Airbus;  comments  due  by  2- 

8-99;  published  1-8-99 
Aircraft  Belts,  Inc.; 

comments  due  by  2-8-99; 

published  12-9-98 
Alexander  Schleicher 

Segelflugzeugbau; 

comments  due  by  2-11- 

99;  published  1-5-99 
AlliedSignal,  Inc.;  comrrients 

due  by  2-12-99;  put>lished 

12-14-98 
Boeing;  comments  due  by 

2-8-99;  published  12-9-98 
Breeze  Eastern  Aerospace; 

comments  due  by  2-12- 

99;  published  12-14-98 
British  Aerospace; 

comments  due  by  2-12- 

99;  published  12-31-98 
CFE  Co.;  comments  due  by 

2-12-99;  published  12-14- 

98 
McDonnell  Douglas; 

comments  due  by  2-8-99; 

published  12-10-98 
S.N.  CENTRAIR;  comments 

due  by  2-11-99;  published 

1-5-99 


TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Motor  earner  safety  standards: 

Waivers,  exemptions,  and 
pilot  programs;  rules  and 
procedures;  comments 
due  by  2-8-99;  published 
12-8-98 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

t^mps,  reflective  devices, 
and  associated 
equipment — 

Headlighting;  comments 
due  by  2-10-99; 
published  11-12-98 

Occupant  crash  protection — 

Air  tag  depowering; 
pertormance  standard 
changed;  correction; 
comments  due  by  2-11- 
99;  published  12-28-98 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Hazardous  materials: 

Hazardous  liquid 
transportation — 

Liquefied  compressed 
gases;  continued 
manufacture  of  MC331 
cargo  tanks;  comments 
due  by  2-11-99; 
published  1-12-99 

Hazardous  materials  safety 
rulemaking  and  program 
procedures;  revision  and 
clarifcatJon;  comments 
due  by  2-9-99;  published 
12-11-98 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

ConsolkJated  return 
regulations — 

Consolidated  groups: 
overall  foreign  losses 
arvJ  separate  limitation 
losses;  cross-reference; 
comments  due  by  2-10- 
99;  published  12-29-98 

TREASURY  DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  2-8-99; 
published  1-8-99 
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Compilation  of 
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Documents 
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Presidential 
Documents 
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Monday,  lanuary  13. 1997 
Volume  33 — Number  2 
Page  7-40 


This  unique  service  provides  up- 
to-date  infori  nation  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  fiublic  speeches, 
statements,  nessages  to 
Congress,  nfews  conferences,  and 
other  Presidfential  materials 
released  by  he  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers 
materials  released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 
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The  Federal 

Registen 
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and 

How  to  Use  It 


A  Guide  for  the  I'ser  of  the  Federal  Register- 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
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Briefings  on  how  to  use  the  Federal  Register 

For  information  on  briefings  in  Washington,  DC,  see 
announcement  on  the  inside  cover  of  this  issue. 


Now  Available  Online  via 

GPO  Access 

Free  onhne  access  to  the  official  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  service 
of  the  U.S.  Government  Printing  Office  at: 

http://www.access.gpo.gov/nara/index.htm! 

For  additional  information  on  GPO  Access  products, 
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For  more  in-depth  guidance  on  the  elements  of  plain 
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Website  at:  http://www.plainlanguage.gov 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabJIity  and  legal  effect,  nwst  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-ANE-73-AD;  Amendment 
39-11019;  AD  99-03-06] 

RIN  2120^A64 

Airworthiness  Directives;  Textron 
Lycoming  Model  0-540-F1B5 
Reciprocating  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Textron  Lycoming  Model 
C)-540-FlB5  reciprocating  engines.  This 
action  requires  the  removal  and 
replacement  of  the  crankshaft  gear 
retaining  bolts.  This  amendment  is 
prompted  by  2  reported  failures  of  the 
crankshaft  gear  retaining  bolts.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  failure  of  the 
crankshaft  gear  retaining  bolts,  which 
can  result  in  engine  failure  and 
subsequent  autorotation  and  forced 
landing. 
DATES:  Effective  February  18, 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  5, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  98-ANE- 
73-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop^aa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

Information  regarding  this  AD  may  be 
examined  at  the  FAA,  New  England 


Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rocco  Viselli,  Aerospace  Engineer,  New 
York  Aircraft  Certification  Office,  FAA, 
Engine  and  Propeller  Directorate,  10 
Fifth  St.,  3rd  Floor,  Valley  Stream.  NY 
11581-1200;  telephone  (516)  256-7531, 
fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  received  reports  of  2  failures  of  the 
crankshaft  gear  retaining  bolts  on 
Textron  Lycoming  Model  O-540-F1B5 
reciprocating  engines,  installed  on 
Robinson  R44  series  rotorcraft.  The 
investigation  revealed  that  the  head  of 
the  retaining  bolts  sheared  off  allowing 
the  crankshaft  gear  to  disengage.  The 
crankshaft  gear  drives  both  magnetos 
and  the  camshaft.  Failure  of  the 
retaining  bolt  results  in  total  loss  of 
power  without  prior  wtiming.  The  FAA 
has  determined  that  the  2  crankshaft 
gear  bolts  to  fail  in  service  failed  from 
a  condition  known  as  hydrogen 
embrittlement.  This  condition  results 
from  the  underbaking  process  during 
manufacturing,  which  leads  to 
incomplete  hydrogen  relief,  and  as  such, 
the  bolts  can  be  susceptible  to  hydrogen 
embrittlement.  Therefore,  the  FAA  has 
determined  that  this  condition  affects 
only  a  specific  population  of  retaining 
bolts,  and  has  identified  by  serial 
number  the  specific  engines  that  require 
replacement  of  the  suspect  bolts.  This 
condition,  if  not  corrected,  could  result 
in  failure  of  the  crankshaft  gear 
retaining  bolts,  which  can  result  in 
engine  failure  and  subsequent 
autorotation  and  forced  landing. 

The  suspect  crankshaft  gear  retaining 
bolts  must  be  replaced  by  either  Textron 
Lycoming  or  Robinson  Helicopter 
company  maintenance  personnel.  In 
order  to  allow  the  removal  and 
replacement  of  the  suspect  bolts  without 
removing  the  engine  from  the 
helicopter,  a  complex  procedure  is 
required.  This  procedure  requires 
removal  of  the  accessory  gear  case 
without  removal  of  the  oil  sump,  which 
is  beyond  the  scope  of  current  engine 
service  instructions. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  engines  of  the  same  type 
design,  this  AD  is  being  issued  to 
prevent  crankshaft  gear  retaining  bolt 
failure.  This  AD  requires  removal  and 


replacement  of  the  crankshaft  gear 
retaining  bolts.  The  actions  are  required 
to  be  accomplished  in  accordance  with 
the  service  documents  described 
previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-73-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
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on  the  disthbi  tion  of  power  and 
responsibilitieB  among  the  various 
levels  of  government.  Therefore,  in 
accordance  wi  th  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  t^  warrant  the  preparation 
of  a  Federalisi^  Assessment. 

The.  FAA  ha^  determined  that  this 
regulation  is  aii  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  uns  ife  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  detertnined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significantlmder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  n>ay  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transpoi  tation,  Aircraft,  Aviation 
"safety.  Safety. 

Adoption  of  tl  e  Amendment 

Accordingl)^,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  pari  39  of  the 
Federal  Aviatibn  Regulations  (14  CFR 
part  39)  as  folBows: 


PART  39— AIF 
DIRECTIVES 


IWORTHINESS 


auth(  rity  citation  for  part  39 
n  lad  as  follows: 


l.The 
continues  to 

Authority:  49|U.S.C.  106(g),  40113,  44701. 

§39.13    [Amenltod] 

2.  Section  36.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


DO  Lycoming:  Amendment 
cket  9»-ANE-73-AD. 


99-03-05    Tex« 

39-11019. 

App/icai)i7ify-1  Textron  Lycoming  Model  O- 
540-F1B5  reciptocating  engines,  witii  the 
following  TextT(  m  Lycoming  Engine  Serial 
Numbers,  instal  ed  on  but  not  limited  to 
Robinson  Helicdpters  Co.  Model  R-44 
rotorcraft. 


L-24545-10A 
L-24766-40A 
L-25050-40A 
L-25053-40A 
L-25063-40A 
L-25065-40A 
L-25067-40A 
L-2 5069-40 A 
L-25071-40A 
L-25073-40A 
L-25075-40A 


L-24628-40A 
L-24772-40A 
L-25052-40A 
L-25054-J0A 
L-2 5064-40 A 
L-25066-40A 
L-2  5068-^0  A 
L-2 5070-40 A 
L-25072-40A 
L-25074-40A 
L-25076-40A 


L-25077-40A  L-25O78-40A 

L-25080-40A  L-25081-40A 

L-25083-40A  L-25084-40A 

L-25085-40A  L-25086-40A 

L-25087-40A  L-25088-40A 

L-25089-40A  L-2509O-40A 

L-25091-40A  L-25092-40A 

L-25093-40A  L-25094-40A 

L-25095-40A  L-25096-40A 

L-25097-40A  L-25098-40A 

L-25099-40A  L-25100-40A 

L-25101-40A  L-25102-40A 

L-25103-40A  L-25104-40A 

L-25105-40A  L-25106-40A 

L-25116-40A  L-25117-40A 

L-25118-40A  L-25119-40A 

1^25120-40A  L-25121-40A 

L-25122-40A  L-25123-40A 

L-25124-40A  L-25125-40A 

L-25126-40A  L-25127-40A 

L-2512&-40A  L-25129-40A 

L-25130-40A  L-25131-40A 

L-25132-40A  L-25133-40A 

L-25134-40A  L-25135-40A 

L-25136-40A  L-25137-40A 

L-25138-40A  L-25139-40A 

L-25140-40A  L-25141-40A 

L-25142-40A  L-25143-40A 

L-25144-40A  L-25145-40A 

L-25146-40A  L-25149-40A 

L-25150-40A  L-2 5 154-40 A 

L-25155-40A  L-25156-40A 

L-25157-40A  L-25158-40A 

L-25159-^M)A  L-2516O-40A 

L-25161-40A  L-25162-40A 

L-25164-40A  L-25166-40A 

L-25167-40A  L-25168-40A 

L-2516&-40A  L-25170-40A 

L-25171-40A  L-25172-40A 

L-25173-40A  L-25174-40A 

L-25175-40A  L-25176-40A 

L-25177-40A  L-25178-40A 

L-25179-40A  L-25180-40A 

L-25181-40A  I^25182-40A 

L-25183-40A  L-25184-40A 

L-25185-40A  L-25186-40A 

L-25188-40A  1^251 89-40A 

L-25190-40A  L-25191-40A 

L-25192-40A  L-25193-40A 

L-25198-40A  L-2520O-40A 

L-25201-40A  L-25202-40A 

L-25204-^OA  L-25206-40A 

L-25207-40A  L-25208-40A 

L-25211-40A  L-25212-40A 

L-25213-40A  L-25214-40A 

L-25216-40A  L-25217-40A 

L-25218-40A  L-25219-40A 

L-25221-40A  L-25222-40A 

L-25223-40A  L-25228-40A 

L-25229-40A  L-25230-40A 

L-25231-40A  L-25232-40A 

L-25233-40A  L-25234-40A 

L-25235-40A  L-25236-40A 

L-25237-40A  L-25238-40A 

L-25239-40A  L-25240-40A 

L-25242-40A  L-25243--10A 

L-25244-40A  L-25246-40A 

L-25249-^OA  L-25250-40A 

L-25251-40A  L-25252-40A 
L-25257-40A 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 


have  been  modiSed,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  crankshaft  gear 
retaining  bolts,  which  can  result  in  engine 
failure  and  subsequent  autorotation  and 
forced  landing,  accomplish  the  following: 

(a)  Within  10  hours  time  in  service,  or  3 
days  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  have  the  crankshaft 
gear  retaining  bolt,  part  number  STD-2209, 
replaced  by  Textron  Lycoming  or  Robinson 
Helicopter  Company. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  New  York  Aircraft  Certification 
Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  New  York 
Aircraft  Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
February  18. 1999. 

Issued  in  Burlington.  Massachusetts,  on 
lanuary  27, 1999. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  99-2474  Filed  2-2-99:  8:45  am) 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AWP-IO] 

Establishment  of  Class  E  Airspace; 
Oroville,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  action  establishes  a  Class 
E  airspace  area  at  Oroville,  CA.  The 
establishment  of  a  Global  Positioning 
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System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP)  To  Runway 
(RWY)  1  at  Oroville  Municipal  Airport 
has  made  this  action  necessary. 
Controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  is  needed  to  contain  aircraft 
executing  the  GPS  RWY  1  SIAP  to 
Oroville  Municipal  Airport.  The 
intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Oroville  Municipal  Airport,  Oroville, 
CA. 

EFFECTIVE  DATE:  0901  UTC  March  25, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Tonish,  Airspace  Specialist, 
Airspace  Branch,  AWP-520,  Air  Traffic 
Division,  Western-Pacific  Region, 
Federal  Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
CaUfomia  90261,  telephone  (310)  725- 
6539. 
SUPPLEMENTARY  INFORMATION: 

History 

On  December  17. 1998,  the  FAA 
proposed  to  amend  14  CFR  part  71  by 
establishing  a  Class  E  airspace  area  at 
Oroville,  CA  (63  FR  242).  Controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  is  needed  to 
contain  aircraft  executing  the  GPS  RWY 
I  SIAP  at  Oroville  Mimicipal  Airport. 
This  action  will  provide  adequate 
controlled  airspace  for  IFR  operations  at 
Oroville  Mimicipal  Airport,  Oroville, 
CA. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
for  airspace  extending  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  a  Class  E  airspace  at 
Oroville,  CA.  Controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  is  required  for  aircraft 
executing  the  GPS  RWY  1  SIAP  at 
Oroville  Mimicipal  Airport.  The  effect 
of  this  action  vtrill  provide  adequate 
airspace  for  aircraft  executing  the  GPS 
RWY  1  SIAP  at  Oroville  Municipal 
Airport,  Oroville,  CA. 


The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORT1NQ  POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113. 
40120:  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389: 14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWBCAE5    Oroville,  CA  [New] 

Oroville  Municipal  Airport,  CA 

(Lat.  39''29'16"  N.  long.  121''37'19"  W) 
Richvale  Airport,  CA 
(Lat.  39''29'52"  N,  long.  121»46'17"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-niile 
radius  of  the  Oroville  Municipal  Airport, 
excluding  the  Maryville,  CA,  Class  E  airspace 
area,  and  excluding  that  airspace  within  a  1- 
mile  radius  of  the  Richvale  Airport. 


Issued  in  Los  Angeles,  California  on 
)anuary  25, 1999. 

Harvey  R.  Riebel, 

Acting  Manager,  Air  Traffic  Division, 

Western-Pacific  Region. 

(PR  Doc.  99-2502  Filed  2-2-99;  8:45  am)   ■ 

BILLING  CODE  4«1»-1»-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  98-AWP-22] 

Establishment  of  Class  E  Airspace; 
Metropolitan  Oakland  International 
Airport,  CA;  Correction 

AGENCY:  Federal  Aviation 
Administration. 

ACTION:  Final  rule;  correction. 

SUMMARY:  On  December  24,  1998,  the 
FAA  published  a  final  rule  in  the 
Federal  Register  that  established  E3 
airspace  at  Metropolitan  Oakland 
International  Airport,  CA.  The  airspace 
description  contained  two  inadvertent 
errors.  This  document  corrects  those 
errors,  and  has  no  substantive  effect  on 
the  action. 

EFFECTIVE  DATE:  This  correction  is 
effective  on  March  25,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeri 
Carson,  Air  Traffic  Division,  Airspace 
Specialist,  AWP-520.11,  Federal 
Aviation  Administration,  Western- 
Pacific  Region,  15000  Aviation 
Boulevard,  Lawndale,  CA  90261; 
telephone:  (310)  725-6611. 

SUPPLEMENTARY  INFORMATION:  The 
following  correction  is  an  editorial 
change. 

Correction  to  Final  Rule 

In  FR  Doc.  98-34167,  on  page  71217 
in  the  Federal  Register  issue  of 
Thursday,  December  24,  1998  make  the 
following  correction  in  the  last  section 
of  the  third  column:  "AWPCA  E3" 
should  read  "AWP  CA  E3",  and  "8.5" 
should  read  "9.0". 

Issued  in  Los  Angeles,  California  on 
)anuary  22,  1999. 
John  Clancy, 

Manager,  Air  Traffic  Division,  Western-Pacific 

Region. 

[FR  Doc.  99-2501  Filed  2-2-99;  8:45  am) 
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DEPARTMENir  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Parts  191, 93. 121,  and  135 

pocket  No.  28$37;  SFAR-60-2; 
Amendment  93^76] 

Special  Flight  Rules  in  the  Vicinity  of 
Grand  Canyo^  National  Park 

agency:  Federal  Aviation 

AdminisU^tion  (FAA).  DOT. 

ACnOW:  Final  liile.      

summary:  On  becember  31, 1996,  the 
FAA  publishad  a  final  rule  that  codified 
the  provisions  of  Special  Federal 
Aviation  Regiilation  (SFAR)  No.  50-2, 
Special  FUghtj  Rules  in  the  Vicinity  of 
Grand  Canyon  National  Park  (GCNP); 
modified  the  dimensions  of  GCNP 
Special  Flight  Rules  Area  (SFRA); 
established  n^w  and  modified  existing 
flight-free  zones;  established  new  and 
modified  existing  flight  corridors; 
established  re()orting  requirements  for 
conunercial  sightseeing  companies 
operating  in  the  SFRA;  prohibited 
commercial  sightseeing  operations 
during  certain  time  periods;  and  limited 
the  number  of  aircraft  that  can  be  used 
for  commercial  sightseeing  operations  in 
the  GCNP  SFRA.  On  February  21,  1997, 
the  FAA  delayed  the  implementation  of 
certain  portions  of  that  final  rule. 
Specifically,  tpat  action  delayed  the 
effective  date  for  14  CFR  93.301,  93.305. 
and  93.307  of  the  final  rule  and 
reinstated  poitions  of  and  amended  the 
expiration  dale  of  SFAR  No.  50-2. 
However,  thai  action  did  not  affect  or 
delay  the  implementation  of  the  curfew, 
aircraft  restridtions,  reporting 
requirements  pr  the  other  portions  of  the 
rule.  This  amendment  will  delay  the 
effective  date  for  14  CFR  93.301,  93.305. 
and  93.307  oflthe  December  31,  1996 
final  rule  until  January  31,  2000. 
Additionally,  this  rule  will  amend  the 
expiration  date  of  those  portions  of 
SFAR  No.  52-42  that  were  reinstated  in 
the  February  21, 1997  final  rule  and 
extended  in  tl^e  rule  published  on 
December  1 7. j  1997. 
EFFECTIVE  DATE:  January  29, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Crum,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administraticn,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
Telephone  (2i»2)  267-8783. 
SUPPLEMENTAI  lY  INFORMATION: 


Background 

On  December 
published  thi  se 
final  rule,  a  N  otice 


31,1996,  the  FAA 
concurrent  actions  (a 
of  Proposed 


Rulemaking  (NPRM),  and  a  Notice  of 
Availability  of  Proposed  Commercial 
Air  Tour  Routes)  in  the  Federal  Register 
(62  FR  69301)  as  part  of  an  overall 
strategy  to  further  reduce  the  impact  of 
aircraft  noise  on  the  GCNP  environment 
and  to  assist  the  National  Park  Service 
(NPS)  in  achieving  its  statutory  mandate 
imposed  by  Public  Law  100-91.  The 
final  rule  amended  part  93  of  the 
Federal  Aviation  Regulations  and  added 
a  new  subpart  to  codify  the  provisions 
of  SFAR  No.  50-2,  modified  the 
dimensions  of  the  GCNP  Special  Flight 
Rules  Area;  established  new  and 
modifies  existing  flight-free  zones 
(FFZ's);  established  new  and  modifies 
existing  flight  corridors;  and  established 
reporting  requirements  for  commercial 
sightseeing  companies  operating  in  the 
Special  Flight  Rules  Area.  In  addition, 
to  provide  further  protection  for  park 
resources,  the  final  rule  prohibited 
commercial  sightseeing  operations  in 
the  Zuni  and  Dragon  corridors  during 
certain  time  periods,  and  placed  a 
temporary  limit  on  the  number  of 
aircraft  that  can  be  used  for  commercial 
sightseeing  operations  in  the  GCNP 
Special  Flight  Rules  Area.  These 
provisions  originally  were  to  become 
effective  on  May  1,  1997. 

On  February  21, 1997.  the  FAA  issued 
a  final  rule  and  request  for  comments 
that  delayed  the  implementation  of 
certain  sections  of  the  final  rule  (62  FR 
8862;  February  26.  1997).  Specifically, 
that  action  delayed  the  implementation 
date,  until  January  31, 1998,  of  those 
sections  of  the  rule  that  address  the 
Special  FUght  Rules  Area,  flight-free 
zones,  and  flight  corridors,  respectively 
sections  93.301,  93.305,  and  93.307.  In 
addition,  certain  portions  of  SFAR  No. 
50-2  were  reinstated  and  the  expiration 
date  was  extended.  With  the  goal  to 
address  concerns  about  the  air  tour 
routes  possible,  implementation  was 
delayed  to  allow  the  FAA  and  the 
Department  of  the  Interior  (DOI)  to 
consider  comments  and  suggestions  to 
improve  the  proposed  route  structure. 
This  latter  action  did  not  affect  or  delay 
the  implementation  of  the  curfew, 
aircraft  cap,  or  reporting  requirements  of 
the  rule.  This  delay  was  subsequently 
extended  until  January  31, 1999  (62  FR 
66248;  December  17,  1997). 

By  Notice  No.  98-18  (63  FR  67544; 
December  7,  1998)  the  FAA  proposed  to 
further  extend  the  effective  date  for 
certain  portions  of  the  final  rule  until 
January  31,  2000. 

Discussion  of  Conunents 

The  FAA  received  four  comments  on 
the  proposed  extension.  The  Grand 
Canyon  Air  Tour  Council  (GCATC) 
comments  that  the  rulemaking  effort 


would  require  operators  to  undertake 
extensive  aerial  investigation  and 
operational  and  environmental 
familiarization,  by  January  31,  2000,  on 
routes  that  have  not  yet  been 
annoimced.  For  a  typical  fixed  wing 
operator  this  would  require  60  plus 
training  flights.  Operators  would  also 
have  to  develop  and  disseminate  new 
marketing  information,  programs,  and 
promotion  with  little  advance  notice. 
GCATC  describes  the  FAA's  record  of 
rulemaking  in  GCNP  as  a  "four  year 
environment  of  regulatory  uncertainty 
and  exclusion."  GCATC  recommends 
that  FAA  reschedule  the 
implementation  of  the  final  rule  to 
January  31,  2001.  and  that  the  FAA 
undertake  a  stakeholders'  negotiated 
rulemaking  for  60-90  days. 

United  States  Air  Tour  Association 
(USATA)  supports  GCATC's  comments 
and  argues  that  the  FAA  and  NPS  have 
expended  far  more  resources  in  its 
patchwork  of  rulemaking  than  it  would 
on  a  60-90  day  negotiated  rulemaking 
effort.  USATA  notes  that  impending,  yet 
unannoimced  additional  rulemaking 
efforts  will  force  small  business  entities 
with  the  choice  of  meeting  impossible 
time  frames  for  readiness  and 
compliance  or  simply  not  being  able  to 
prepare  and  face  serious  economic  harm 
to  their  businesses.  USATA 
recommends  that  the  FAA  hold  in 
abeyance  the  implementation  of  the 
final  rules  on  the  air  toiu*  routes,  flight 
free  zones,  and  flight  corridors,  and 
instead  a  formal  Aviation  Rulemaking 
Advisory  Committee  process  with  a 
limit  of  60-90  days. 

Clark  County  Department  of  Aviation 
and  the  Las  Vegas  Convention  and 
Visitors  Authority  (Clark  County) 
comment  that  a  stay  of  the  effective  date 
is  necessary  to  ensure  that  the  new 
flight-free  zones  are  implemented 
without  serious  risks  to  aviation  safety 
and  the  many  direct  and  indirect  jobs 
that  impact  GCNP  air  tour 
opportunities.  This  commenter  notes 
that  without  other  proposed  routes,  the 
implementation  of  the  FFZ's  would 
leave  operators  only  with  a  choice 
between  the  imscenic  Blue  Direct  route 
and  the  Blue  2  route  that  will  quickly 
become  oversaturated.  Without  a 
replacement  route,  Clark  County  argues 
that  the  ability  of  air  tour  operators  to 
market  a  product  that  brings  millions  of 
dollars  to  the  Las  Vegas  economy  will 
be  seriously  reduced. 

Clark  County  also  questions  the 
FAA's  ability  to  vaUdate  or  predict 
noise  levels  in  the  Grand  Canyon, 
saying  that  the  noise  modeling  may  do 
a  poor  job  of  reflecting  actual 
conditions.  This  places  an  imcertainty 
aroimd  the  actual  need  for  additional 
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control  measiires.  The  commenter  sees, 
as  essential,  the  need  to  possess 
validated  noise  models  prior  to 
promulgating  extensive  new  regulations; 
otherwise,  the  regulations  are  at  risk  for 
being  deemed  arbitrary  and  capricious 
by  the  courts.  Clark  County  urges  that 
the  FAA  initiate  a  stakeholder-based 
negotiated  rulemaking,  and  comments 
that  the  FAA's  excuses  for  not  doing  so 
are  neither  compelling  nor  with 
substance. 

Eagle  Jet  Charter,  Inc.  (EJC)  supports 
the  1-year  delay  in  the  effective  date  of 
the  final  rule.  EJC  asks  that  the  FAA 
incorporate  its  comments  filed  January 
23, 1998,  that  an  amendment  for 
operations  conducted  under  IFR  above 
15,000  feet  MSL  be  proposed  and 
adopted  concurrently  with  other 
modifications  to  the  GCNP  airspace. 

FAA  Response 

As  stated  in  the  notice,  the  FAA 
continues  to  believe  that  substantial 
progress  has  been  made  in  restoring 
natural  quiet  to  the  GCNP.  This  has 
been  accomplished  through  the  curfew 
and  a  limit  on  the  number  of  aircraft 
that  can  be  operated  in  the  SFRA.  In 
addition,  the  reporting  requirement  has 
given  the  FAA  and  NFS  valuable  data 
on  the  actual  number  of  operations  that 
currently  exist  in  GCNP. 

Although  commenters  suggest  that  a 
60-90  day  negotiated  rulemaking  effort 
would  bring  about  a  successful 
conclusion  to  the  many  issues  and 
competing  interests,  it  heis  been  the 
FAA's  experience  that  controversial 
negotiated  rulemaking  efforts  may  take 
years  rather  than  months  to  reach  a 
conclusion.  Both  the  FAA  and  NFS  are 
unwilling  to  incur  this  type  of 
additional  delay  for  GCNP.  However,  if 
all  affected  parties  agree  to  a  proposal, 
then  the  proposal  should  be  forwarded 
to  FAA  and  NFS.  Although  commenters 
are  correct  in  pointing  out  that  the 
regulatory  process  for  GCNP  has  been 
time  consuming,  the  lessons  learned  in 
the  process  are  not  inconsiderable,  and 
should  make  future  work  efficient. 

It  is  reasonable  for  air  tour  operators 
to  expect  that  the  FAA  must  propose  an 
air  tour  route  system  for  the  west  end  of 
GCNP  that  safely  replaces  the  Blue  1 
route,  and  that  diis  must  be  done  in  a 
timely  manner  for  purposes  of  training 
and  marketing.  A  route  proposal  and 
corresponding  rulemaking  effort  is 
underway. 

In  response  to  Clark  County's 
comment  on  the  need  for  validated 
noise  models,  the  Integrated  Noise 
Model  (INM),  as  refined  by  FAA  to 
reflect  the  terrain  and  expanded  to 
reflect  the  size  of  the  area  siurounding 
the  Grand  Canyon,  produces  reasonably 


accurate  predictions  of  the  aircraft  noise 
exposure  in  the  GCNP.  The  INM,  as 
refined  and  applied,  complies  with  all 
recommended  practices  for  the 
prediction  of  aircraft  noise.  The  FAA 
verified  the  reasonableness  of  the 
predicted  noise  levels  using  data 
obtained  from  actual  measurements  in 
the  Grand  Canyon.  See,  December  1996 
Final  Environmental  Assessment  at  p. 
4—5  and  Appendix  C.  Actual  measured 
data  correlated  closely  with  the  results 
predicted  using  the  INM. 

NFS,  however,  uses  a  newer,  different 
computer  model  for  analyzing  audibility 
of  aircraft  in  park  environments,  called 
the  National  Park  Service  Overflight 
Decision  Support  System.  To  ad(&ess 
NPS  concerns  about  the  differences 
between  the  two  models,  both  agencies 
have  agreed  to  jointly  conduct  a  noise 
model  vahdation  study.  A  group  of 
experts  will  be  convened  to  develop  a 
plan  for  evaluating  and  validating 
models  to  be  followed  by  field 
verification. 

Immediate  EfiEective  Date 

The  FAA  finds  that  good  cause  exists 
imder  5  U.S.C.  553(d)  for  this  final  rule 
to  become  final  rule  upon  issuance.  The 
FAA  and  NPS  must  implement  new  air 
tour  routes,  flight- free  zones,  and  flight 
corridors  at  the  same  time  in  order  to 
transition  to  a  new  operating 
environment  in  GCNP.  Currently,  the 
effective  date  for  the  Grand  Canyon  final 
rule  (62  FR  69301;  December  31, 1996) 
is  extended  xmtil  January  31, 1999.  If 
this  final  rule  had  not  been  issued,  and 
made  effective,  by  that  date,  the  new 
flight-free  zones  and  flight  corridors 
would  go  into  effect,  resulting  in 
considerable  chaos,  as  some  air  tour 
routes  would  disappear.  This  would  not 
only  be  burdensome  to  air  tour 
operators  and  the  traveling  public,  but 
it  could  also  impose  possible  safety 
problems  in  GCNP.  To  preclude  these 
conflicts,  this  amendment  is  effective 
upon  issuance. 

Economic  Evaluation 

In  issuing  the  final  rule  for  Special 
Flight  Rules  in  the  Vicinity  of  the 
GCNP,  the  FAA  prepared  a  cost  benefit 
analysis  of  the  rule.  A  copy  of  the 
regulatory  evaluation  is  located  in 
docket  Number  28537.  That  economic 
evaluation  was  later  revised  based  on 
new  information  received  on  the 
niunber  of  aircraft  being  operated  in  the 
SFRA.  The  reevaluation  of  the  economic 
data,  including  alternatives  considered, 
was  pubhshed  in  the  Notice  of 
Clarification  (62  FR  58898).  In  the 
notice,  the  FAA  concluded  that  the  rule 
is  still  cost  beneficial.  This  extension  of 
the  effective  date  for  the  final  rule  will 


not  affect  that  reevaluation,  although  Che 
delay  in  the  implementation  of  the  FFZs 
will  be  temporarily  cost  relieving  for  air 
tour  operators. 

Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended,  the 
FAA  completed  a  final  regulatory 
flexibility  emalysis  of  the  final  rule.  This 
analysis  was  also  reevaluated  and 
revised  findings  were  published  in  the 
Notice  of  Clarification  referenced  above, 
as  a  Supplemental  Regulatory 
Flexibility  Analysis.  This  extended 
delay  of  the  compliance  date  will  not 
affect  that  supplemental  analysis. 

Federalism  Implications 

This  amendment  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  amendment 
would  not  have  sufficient  Federalism 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subfects 

14  CFR  Part  91 

Aircraft,  Airmen,  Air  traffic  control. 
Aviation  safety,  Noise  control. 

14  CFR  Part  93 

Air  traffic  control.  Airports, 
Navigation  (Air). 

14  CFR  Part  121 

Aircraft,  Airmen,  Aviation  safety. 
Charter  flights.  Safety,  Transportation. 

14  CFR  Part  135 

Air  taxis.  Aircraft,  Airmen,  Aviation 
safety. 

The  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  amends  14  CFR 
parts  91,  93,  121,  and  135  as  follows: 

PARTS  91. 121  AND  135— [AMENDED] 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  106(g),  40103,  40113. 
40120,  44101.  44111.  44701.  44709,  44711, 

44712.  44715.  44716.  44717,  44722,  46306, 
46315.  46316.  46502,  46504.  46506-46507, 
47122.  47508.  47528-47531. 

2.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  40119, 
44101,  44701^4702.  44705.  44709-44711, 

44713.  44716-44717.  44722.  44901,  44903- 
44904.  44912.  46105. 
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Authority:  49 

44702,  44705, 
44717.44722. 


4.  In  parts  9 
Federal 
Section  9  is 


re'fi 


3.  The  authctity  citation  for  part  135 
continues  to  rqad  as  follows: 


U.S.C.  106(g),  40113,  44701- 
4^  709,  44711-44713,  44715- 


121,  and  135,  Special 

Aviatii)n  Regulation  No.  50-2, 

sed  to  read  as  follows: 


SFAR  50-2— Special  Flight  Rules  in  the 
Vicinity  of  the  Grand  Canyon  National  Park, 
AZ 


Sec.  9.  Termiriation  date.  Sections  1. 
Applicability.  Sfction  4,  Flight-free  zones, 
and  Section  5.  Minimum  flight  altitudes, 
expire  on  0901  fTC,  January  31,  2000. 

PART  93— SPECIAL  AIR  TRAFFIC 
RULES  AND  AIRPORT  TRAFFIC 
PATTERNS 

5.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 

Authority:  49b.S.C.  106(g),  40103,  40106, 
40109,  40113.  4^502,  44514,  44701,  44719, 
46301.  j 

The  effective  date  of  May  1. 1997,  for 
new  §§93.30ll  93.305,  and  93.307  to  be 
added  to  14  CfR  Chapter  1,  is  delayed 
until  0901  UTC,  January  31,  2000. 

Issued  in  Was  lington,  DC,  on  January  29, 
1999. 

Jane  F.  Garvey, 
Administrator. 

(FR  Doc.  99-24^3  Filed  1-29-99;  11:46  am) 
BILUNO  COOE  48l4-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  29455;  Amdt  No.  1912] 

Standard  InstKiment  Approach 
Procedures;  miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  i^irspace  System,  such  as 
the  commissi(^ning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  change!  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instnunent  flight  rules 
at  the  affected  airports. 


DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
US  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK.  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  imder  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 


airmen  do  not  use  the  regulatory -text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOT  AM  for  each 
SLAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procediu^s  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi^quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
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current.  It,  therefore  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fait  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 


Issued  in  Washington,  DC  on  January  22, 
1999. 
L.  Nicholas  Lacey, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PRCX^EDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 


Authority:  49  U.S.C.  40103,  40113.  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
1.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23, 97.25. 97.27. 97.29,  97.31. 97.33 
and  97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG.  LOC/DME, 
LDA.  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

*  •  *  Effective  Upon  Publication 


FDC  Date 


State 


City 

JACKSONVILLE 
JACKSONVILLE 

ROBBINSVILLE 
SULUVAN  

SULLIVAN  

CAMERON  

UNCOLN  

SCOTTSBLUFF 
MANITOWOC  ... 

AUSTIN  

HUNTSVILLE  ... 

MONTGOMERY 

MOUNT  AIRY  ... 
MOUNT  AIRY  ... 

SMYRNA  

TETERBORO  ... 
TETERBORO  ... 


Airport 

CHEROKEE  COUNTY  

CHEROKEE  COUNTY  

TRENTON-ROBBINSVILLE  

SULLIVAN  COUNTY 

SULUVAN  COUNTY  

CAMERON  MEMORIAL 

UNCOLN  MUNI 

WILUAM  B.  HEIUG  

MANITOWOC  COUNTY 

ROBERT  MUELLER  MUNI  

HUNTSVILLE      INTL-CARL      T. 

JONES  FIELD. 
MONTGOMERY  REGIONAL 

(DANNELLY  FIELD). 
MOUNT  AIRY/SURRY  COUNTY 
MOUNT  AIRY/SURRY  COUNTY 

SMYRNA  

TETERBORO  

TETERBORO  


FDC  Number 


SIAP 


01/07/99 
01/11/99 

01/12/99 
01/13/99 

01/13/99 
01/13/99 

01/13/99 

01/14/99 
01/14/99 

01/19/99 
01/20/99 

01/20/99 

01/20/99 
01/20/99 
01/20/99 
11/26/98 
11/26/98 


TX. 
TX. 

NJ. 
IN. 

IN. 
MO. 

NE. 

NE. 
Wl. 

TX. 

AL 

AL 

NC. 
NC. 
TN. 
NJ. 
NJ. 


FDC  9/0127 
FDC  9/0169 

FDC  9/0195 
FDC  9/0233 

FDC  9/0234 
FDC9«)215 

FDC  9/0231 

FDC  9/0245 
FDC  9/0246 

FDC  9/0332 
FDC  9/0203 

FDC  9/0353 

FDC  9/0360 
FDC  9/0361 
FDC  9/0359 
FDC  8/8263 
FDC  8/8264 


NDBRWY  13,  AMDT5... 
VOR/DME    OR   GPS    RWY    13, 

AMDT  3... 
VORRWY29AMDT10A... 
VOR/DME    OR    GPS-A,    AMDT 

1... 
NDB  RWY  36,  AMDT  6... 
NDB  OR  GPS  RWY  35,  AMDT 

1A... 
VOR  OR  GPS  RWY  17L.  AMDT 

6A... 
LOC  BC  RWY  12,  AMDT  8A... 
VOR  OR  GPS  RWY   17.  AMDT 

14A... 
GPS  RWY  13R.  ORIG... 
ILS  RWY  18LAMDT2... 

ILS  RWY  28,  AMDT  88... 

NDB  RWY  36.  ORIG... 
GPS  RWY  36.  ORIG... 
NDB  RWY  32  AMDT  8... 
VOR/DME  RWY  6  ORIG... 
NDB   OR   GPS   RWY   6  AMDT 
17B... 


By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA,  LDA/DME,  SDF.  SDF/DME; 


§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME.  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SL\Ps; 


§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

•  *  *  Effective  Upon  Publication 


FDC  Date 

State 

City 

Airport 

FDC  Number 

SIAP 

01/07/99 
01/11/99 

TX. 
TX. 

JACKSONVILLE 

JACKSONVILLE 

CHEROKEE  COUNTY  „ 

FDC  9/0127 
FDC  9/0169 

NDB  RWY  13.  AMDT  5... 

CHEROKEE  COUNTY  

VOR/DME   OR   GPS    RWY    13. 

AMDT  3... 

01/12/99 
01/13/99 

01/13«9 
01/13/99 

01/13/99 

NJ. 
IN 

ROBBINSVILLE 

SULLIVAN 

TRENTON-ROBBINSVILLE  

SULLIVAN  COUNTY  

FDC  9/0195 
FDC  9/0233 

VOR  RWY  29  AMDT  10A... 
VOR/DME    OR    GPS-A.    AMDT 

IN. 
MO. 

NE. 

SULLIVAN  

CAMERON                

SULUVAN  COUNTY  

FDC  9/0234 
FDC  9/0215 

1... 
NDB  RWY  36,  AMDT  6... 

CAMERON  MEMORIAL 

NDB  OR  GPS  RWY  35.  AMDT 

UNCOLN 

UNCOLN  MUNI 

FDC  9/0231 

1A... 
VOR  OR  GPS  RWY  17U  AMDT 

01/14«9 
01/14/99 

01/19«9 

NE. 
Wl. 

TX. 

SCOTTSBLUFF 

MANITOWOC 

WILLIAM  B.  HEILIG  

MANITOWOC  COUNTY 

FDC  9/0245 
FDC  9/0246 

6A... 
LOC  BC  RWY  12,  AMDT  SA- 
VOR OR  GPS  RWY  17.  AMDT 

AUSTIN  

ROBERT  MUELLER  MUNI  

FDC  9/0332 

14A... 
GPS  RWY  13R.  ORIG... 

5156  Federal  Register /Vol.  64,  No.  22 /Wednesday,  February  3.  1999 /Rules  and  Regulations 


FDC  Date 


01/20/99 

01/20/99 

01/20/99 
01/20/99 
01/20/99 
11/26/98 
11/26/98 


Stale 


AL 

AL. 

NC. 
NC. 
TN. 
NJ. 
NJ. 


(FR  Doc.  99-2504 
BILUNQ  COOE  4910-li-M 


City 

HUNTSVILLE  ... 

MONTGOMERY 

MOUNT  AIRY  ... 
MOUNT  AIRY  ... 

SMYRNA  

TETERBORO  ... 
TETERBORO  ... 


Filed  2-2-99;  8:45  ami 


SECURITIES  AND  EXCHANGE 
COMMISSION 


17CFRPart27< 

[R«l«aM  Nos.  I( 
S7-23-051 

RIN  3235-AE98 


3670;  IS-1179;  File  No. 


Custody  of  Investment  Company 
Assets  Outside  ttie  United  States 

agency:  Securiljies  and  Exchange 
Commission.     ' 
ACTION:  Final  rule;  extension  of 
compliance  dati  s. 


SUMMARY:  The  Qonmiission  is  extending 
the  compUance  {date  for  certain 
amendments  to  the  rule  under  the 
Investment  Company  Act  that  governs 
the  custody  of  investment  company 
assets  outside  t)ie  United  States. 
EFFECTIVE  OATE$:  The  effective  date  of 
the  rule  amendments  published  on  May 
16.  1997  (62  FR  26923)  remains  June  16. 
1997.  Effective  February  1,  1999.  the 
compliance  datfe  for  the  rule 
amendments,  except  for  the  amended 
definition  of  anj  "eligible  foreign 
custodian,"  is  emended  from  February 
1,1999,  to  Mayi  1,1999. 
FOR  FURTHER  INtORMATION  CONTACT: 
Thomas  M.J.  Karwin,  Senior  Counsel,  or 
C.  Hunter  Jone$,  Assistant  Director, 
Office  of  Regulatory  Policy,  at  (202) 
942-0690,  in  the  Division  of  Investment 
Management,  Mail  Stop  5-6,  Securities 
and  Exchange  Commission,  450  5th 
Street,  N.W.,  Washington,  D.C.  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  extending  the 
compliance  date  for  certain 
amendments  to  rule  17f-5  (17  CFR 
270.17f-5l  under  the  Investment 
Company  Act  df  1940  [15  U.S.C.  SOa). 

I.  Discussion 

The  Commission  adopted 
amendments  tq  rule  17f-5  imder  the 
Investment  Cotopany  Act  in  1997  (the 


Airport 

HUNTSVILLE      INTL-CARL     T. 

JONES  FIELD. 
MONTGOMERY  REGIONAL 

(DANNELLY  FIELD). 
MOUNT  AIRY/SURRY  COUNTY 
MOUNT  AIRY/SURRY  COUNTY 

SMYRNA  

TETERBORO  ; 

TETERBORO  


FDC  Number 


FDC  9/0203 

FDC  9/0353 

FDC  9/0360 
FDC  9/0361 
FDC  9/0359 
FDC  8/8263 
FDC  8/8264 


SIAP 


ILSRWY18LAMDT2... 

ILS  RWY  28,  AMDT  8B... 

NDB  RWY  36,  ORIG... 
GPS  RWY  36,  ORIG... 
NDB  RWY  32  AMDT  8... 
VOR/DME  RWY  6  ORIG... 
NDB   OR   GPS   RWY   6  AMDT 
17B... 


"1997  Amendments").^  The  release  that 
adopted  the  1997  Amendments 

Erovided  that  the  amendments  would 
ecome  effective  on  June  16,  1997,  and 
that  registered  management  investment 
companies  ("funds")  must  bring  their 
foreign  custody  arrangements  into 
compliance  with  the  amended  rule  by 
June  16, 1998.2  in  May  1998,  in 
anticipation  that  funds  and  custodian 
banks  would  recommend  additional 
amendments  to  the  rule,  the 
Commission  extended  the  compliance 
date  for  certain  of  the  1997 
Amendments  to  February  1, 1999.' 

On  June  30,  1998,  representatives  of 
funds  and  of  custodian  banks  submitted 
to  the  Commission  a  joint  proposal  to 
further  amend  rule  17f-5.*  The 
Commission's  staff  has  studied  the  joint 
proposal  and  continues  to  gather 
information  about  related  issues.  The 
staff  is  preparing  recommendations  to 
the  Commission  on  whether  to  propose 
further  amendments  to  rule  17f-5  based 
on  the  joint  proposal  or  other  possible 
approaches.  Additional  time  beyond 
February  1,  1999  will  be  necessary  for 
the  staff  to  complete  its  analysis  and 
make  its  recommendations.  The 
Commission  therefore  is  extending  until 
May  1, 1999  the  compliance  date  for 
certain  of  the  1997  Amendments.*  In  the 
interim,  a  fund  may  continue  to  operate 
its  foreign  custody  arrangements  either 
under  the  1997  Amendments,  or  under 
rule  17f-5  as  it  existed  prior  to  the  1997 


•  See  Custody  of  Investment  Company  Assets 
Outside  the  United  States,  Investment  Company  Act 
Release  No.  22658  (May  12.  1997}  [62  FR  26923 
(May  16. 1997)). 

2  Id.  at  text  following  n.86. 

^  See  Custody  of  Investment  Company  Assets 
Outside  the  United  States,  Investment  Company  Act 
Release  No.  23201  (May  21.  1998)  (63  FR  29345 
(May  29, 1998)]. 

«  See  Letter  to  Ban7  P.  Barbash,  Director,  Division 
of  Investment  Management,  from  Amy  B.R. 
Lancellotta,  Senior  Counsel.  Investment  Company 
Institute  and  Daniel  L.  Goelzer,  Baker  k  McKenzie 
Oune  30, 1998)  (placed  in  File  No.  S7-23-95). 
"    '  The  compliance  date  for  the  amended  definition 
of  an  "eligible  foreign  custodian"  was  )une  16. 
1998.  See  Investment  Company  Act  Release  No. 
23201,  supra  note  3,  at  n.7  and  accompanying  text. 
The  extension  of  the  compliance  date  for  the  other 
1997  Amendments  is  effective  without  30-day 
advance  notice  because  the  extension  "grants  or 
recognizes  an  exemption  or  relieves  a  restriction." 
5  U.S.C.  553(d)(1). 


Amendments,  but  subject  to  the 
amended  definition  of  eligible  foreign 
custodian.  8 

II.  Certain  Findings 

The  Commission  for  good  cause  finds 
that,  based  on  the  reasons  cited  above, 
notice  and  solicitation  of  comment 
regarding  the  extension  of  the 
compliance  date  for  certain  of  the  1997 
Amendments  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest.'  The  Commission  notes  that 
the  February  1, 1999  compliance  date  is 
imminent,  that  many  funds  may  not  be 
in  a  position  to  comply  with  the  1997 
Amendments,  and  that  a  limited 
extension  will  aid  the  Commission  in 
considering  whether  additional 
amendments  are  necessary.  Fund 
representatives  have  stated  that  if  the 
compliance  date  is  not  extended,  some 
funds  may  have  to  withdraw  assets  from 
foreign  custodians  or  sell  foreign  assets, 
which  could  increase  costs  for  investors 
or  otherwise  harm  investors."  The 
Commission  notes  that  the  1997 
Amendments  were  submitted  for  public 
notice  and  comment,  and  that  any 
amendments  that  may  be  considered  in 
the  future  will  be  submitted  for  notice 
and  comment. 

In  analyzing  the  costs  and  benefits  of 
this  action,  the  Commission  believes 
that  the  extension  of  the  compliance 
date  for  certain  of  the  1997 
Amendments  will  not  impose  costs  on 
funds,  but  will  enable  funds  to  avoid  the 
costs  of  attempting  to  comply  with 
certain  rule  provisions  that  they  assert 
may  be  unworkable.  The  Commission 


•  See  Investment  Company  Act  Release  No. 
23201,  supra  note  3,  at  text  preceding  n.9.  The  fund 
may  apply  either  of  these  alternative  frameworks 
separately  to  each  foreign  custodian  or 
suocustodian  it  uses.  The  fund's  arrangement  with 
a  particular  foreign  custodian  or  subcustodian 
should  comply  in  its  entirety  either  with  old  rule 
17f-5  (subject  to  the  amended  definition  of  eligible 
foreign  custodian),  or  with  the  rule  as  amended  by 
all  of  the  1997  Amendments. 

'  See  section  553(b)(3)(B)  of  the  Administrative 
Procedure  Act  (U.S.C.  553(b)(3)(B)l  (an  agency  may 
dispense  with  prior  notice  and  comment  when  it 
finds,  for  good  cause,  that  notice  and  comment  are 
"impracticable,  unnecessary,  or  contrary  to  the 
public  interest"). 

•See  Investment  Company  Act  Release  No.  23201. 
supra  note  ,  at  nn.4-6  and  accompanying  text. 
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believes  that  the  extension  will  produce 
potential  benefits  by  continuing  to 
permit  funds  to  choose  between  two 
alternative  ways  to  comply  with  the 
rule. 

Dated:  January  28, 1999. 

By  the  Commission. 
Mai^aret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  99-2531  Filed  2-2-99;  8:45  am] 
BILUNO  CODE  a010-01-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 

[Docket  No.  RM96-1-010;  Order  No. 
587^ 

Standards  For  Business  Practices  of 
Interstate  Natural  Gas  Pipelines 

Issued  January  28, 1999. 

agency:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule;  order  on  rehearing. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  granting 
rehearing  and  clarification  of  Order  No. 
587-1,  63  FR  53565,  with  respect  to  the 
procedures  pipelines  must  follow  in 
maintaining  parity  between  transactions 
offered  on  interactive  Internet  web  sites 
and  transactions  provided  using 
electronic  file  transfer. 
ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE. 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Goldenberg,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426, 
(202)  208-2294 
Marvin  Rosenberg,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  (202)  208- 
1283 
Kay  Morice,  Office  of  Pipeline 
Regulation,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  (202)  208- 
0507 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportimity  to 
inspect  or  copy  the  contents  of  this 
docimient  during  normal  business  hours 
in  the  PubUc  Reference  Room  at  888 
First  Street,  NE,  Room  2A,  Washington, 


E)C  20426.  The  Commission  Issuance 
Posting  System  (CIPS)  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission.  CIPS  can  be 
accessed  via  Internet  through  FERC's 
Homepage  (http://www.ferc.fed.us) 
using  the  CIPS  Link  or  the  Energy 
Information  Online  icon.  The  full  text  of 
this  dociunent  will  be  available  on  CIPS 
in  ASCn  and  WordPerfect  6.1  format. 
CIPS  is  also  available  through  the 
Commission's  electronic  bulletin  board 
service  at  no  charge  to  the  user  and  may 
be  accessed  using  a  personal  computer 
with  a  modem  by  dialing  202-208- 
1397,  if  dialing  locally,  or  1-800-856- 
3920,  if  dialing  long  distance.  To  access 
CIPS,  set  your  communications  software 
to  19200, 14400, 12000. 9600, 7200, 
4800,  2400,  or  1200  bps.  full  duplex,  no 
parity,  8  data  bits  and  1  stop  bit.  User 
assistance  is  available  at  202-208-2474 
or  by  E-mail  to 
CipsMaster®FERC.fed.us. 

This  document  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  docvunents  submitted 
to  and  issued  by  the  Commission  after 
November  16, 1981.  Documents  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  RDvlS  is  available 
in  the  PubUc  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Homepage  using  the  RIMS  link  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222, 
or  by  E-mail  to 
RimsMastei«FERC.fed.us. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor,  RVJ  International.  Inc.  RVJ 
International,  Inc.,  is  located  in  the 
Public  Reference  Room  at  888  First 
Street.  NE,  Washington,  DC  20426. 

Before  Commissioners:  James  J.  Hoecker, 
Chainnan;  Vicky  A.  Bailey,  William  L. 
Massey,  Linda  Breathitt,  and  Curt  Hebert,  Jr. 

Order  No.  S87-J;  Order  Granting 
Rehearing  and  Clarification 

On  October  29. 1998.  the  Interstate 
Natural  Gas  Association  of  America 
(INGAA)  filed  a  request  for  clarification 
or  rehearing  of  Order  No.  587-1 '  with 
respect  to  the  policy  for  achieving  parity 
between  interactive  Internet  web  sites 
and  electronic  file  transfers.  The 
Commission  grants  rehearing  and 
provides  clarification  as  discussed 
below. 


Background 

In  Order  No.  587-1,  the  Commission, 
in  relevant  part,  adopted  a  dual 
approach  to  communications  with 
interstate  pipelines.  Shippers  were 
given  the  choice  of  transacting  business 
with  pipelines  either  through  an 
interactive  Internet  web  site  ^  or  through 
standardized  computer-to-computer  file 
transfers.  The  Commission  has 
incorporated  by  reference  into  its 
regulations  standards  governing 
electronic  file  transfers  promulgated  by 
the  Gas  Industry  Standards  Board 
(GISB).'  These  standards  employ  a 
format  using  ASC  XI 2  electronic  data 
interchange  (EDI).*  To  ensure  a  level 
playing  field  for  those  using  interactive 
web  sites  and  EDI  file  transfers,  the 
Commission  sought  to  ensure  that 
shippers  could  conduct  the  same 
transactions  and  receive  the  same 
response  priority  regardless  of  the 
format  used.' 

The  Commission  further  recognized 
that  pipeUnes  might  have  a  need  to 
update  and  offer  new  services  on  their 
interactive  web  sites.  In  order  to 
maintain  equality  between  interactive 
web  sites  and  EDI  file  transfers,  the 
Commission  established  a  process  to 
ensure  that,  whenever  feasible,  newly- 
developed  transactions  available  on 
interactive  web  sites  will  also  be 
available  through  EDI  file  transfers: 

when  pip>elines  are  developing  new  services 
for  their  interactive  web  sites,  they  must  also 
consider  the  method  for  implementing  the 
business  practice  using  EDI  and,  in 
compliance  with  standard  1.2.2,  provide 
advance  notice  of  their  proposed  EDI 
solution  to  GISB  for  review.  Before  initiating 
the  new  service,  pip>elines  should  file  under 
section  4  of  the  NGA  at  least  30  days  prior 
to  the  proposed  implementation  date 
detailing  the  efforts  they  have  made  to 
develop  a  standardized  file  transfer.  If  the 
pipeline  has  complied  with  the  requirement 
to  provide  GISB  with  advance  notice  of  their 
proposed  EDI  solution,  it  would  be  permitted 
to  implement  its  new  service  on  schedule. 
This  approach  should  not  inhibit 
development  of  new  interactive  solutions 
while  at  the  same  time  helping  to  ensure  that 
those  using  file  transfers  are  not  denied  a 


■  Standards  For  Business  Practices  Of  Interstate 
Natural  Gas  Pipelines,  Order  No.  587-1,  63  FR 
53565  (Oct.  6.  1998).  Ill  FERC  Stats,  ft  Regs. 
Regulations  Preambles  1 31.067  (Sep.  29. 1998). 


2  Interactive  web  sites  permit  shippers  to  view 
information  on-line  and  transmit  information  to  the 
pipelines  by  filling  in  on-line  forms. 

'GISB  is  a  private,  not-fbr-proHt  standards 
organization  with  membership  drawn  from  all 
segments  of  the  natural  gas  industry,  including 
pipelines,  local  distribution  companies,  producers, 
end-users,  and  service  providers  (including  gas 
marketers).  Its  standards  must  be  approved  by  a 
consensus  of  the  industry  segments. 

*  Standards  for  EDI  are  promulgated  by  the 
American  National  Standards  Institute  (ANSI) 
Accredited  Standards  Committee  (ASC)  XI 2. 

'Order  No.  587-1,  63  KR  at  53571.  IH  FERC  StaU. 
&  Regs.  Regulations  Preambles  1  31.067  at  30.740. 
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reasonable  opfortunity  to  obtain  the 
service*         1 

INGAA  cojitends  the  Commission  has 
established  a(  new  procedural 
requirement  For  pipeline  filings  and 
seeks  clariRcfition  of  the  advance  notice 
requirement.]  INGAA  maintains  that  the 
Commission  jintroduced  this  new 
procedure  without  seeking  industry 
comment.  It  further  argues  that  the  new 
procedure  is  unworkable  because  it  may 
require  pipeKnes  to  provide  special 
notice  to  GIS^  prior  to  making  a  filing 
under  sectioit  4  of  the  Natural  Gas  Act 
(NGA).  ING4a  maintains  that  providing 
advance  notibe  only  to  some  customers 
could  be  disdriminatory.  INGAA 
requests  clarification  that  pipelines 
should  provide  notice  to  GISB  within  a 
reasonable  ti^e  after  they  file  a  notice 
of  a  new  senjice  with  the  Commission 
under  section  4  of  the  NGA.  In  the 
alternative,  INGAA  requests  rehearing  of 
the  advance  potice  requirement. 

Discussion    j 

In  Order  No.  587-1,  the  Commission's 
goal  was  to  [^ovide  shippers  with  the 
ability  to  choose  the  communication 
methodolog)t  that  best  fits  their  business 
needs.  The  Commission,  therefore, 
required  pipelines  to  permit  shippers  to 
conduct  transactions  either  through  on- 
line transactions  via  the  pipelines' 
proprietary  iliteractive  web  site  or  by 
using  compUter-to-computer 
standardized  EDI  file  transfers.  To 
ensure  that  both  types  of  shippers  are 
treated  with(^ut  discrimination,  the 
Commission  required  that  all 
transactions  conducted  on  the  pipelines' 
interactive  web  site  must,  whenever 
feasible,  also  be  available  through  EDI 
file  transfers!  As  described  in  Order  No. 
587-1,  the  Commission  and  GISB  already 
have  started  a  process  to  ensure  that  all 
current  transactions  that  are  conducted 
on  pipeUne  Web  sites  can  be 
accomplished,  when  feasible,  through 
interactive  file  transfers.'' 

But  that  leaves  the  procedure  to  be 
followed  when  pipelines,  in  the  future, 
develop  new  electronic  transactions  to 
be  conducted  on  their  interactive  web 
sites.  The  Commission's  policy,  as 
articulated  it  Order  No.  587-1,  is  that 
whenever  pipelines  begin  to  develop 
new  interactive  transactions,  they  must 
at  the  same  time  develop  a  method  by 
which  the  tr^sactions  can  be 
accomplished  using  EDI  file  transfer  so 
that  shipper)  using  EDI  are  given  a 
comparable  Opportunity  to  accomplish 


•Order  No.  5^7-1.  63  FR  at  53571,  ID  FERC  Stats, 
ft  Regs.  Regulatii>ns  Preambles  1 31.067  al  30.740. 

'  Order  No.  5^-1.  63  FR  at  53570-71.  m  FERC 
Stats,  ft  Regs.  R^ulations  Preambles  1 31.067  at 
30.738.  30.740. 


the  transactions  electronically. 
Moreover,  in  order  to  ensure 
consistency  in  the  standardized  EDI  file 
transfers,  pipelines  must  keep  GISB 
informed  of  the  pipelines'  proposed  EDI 
solutions  during  the  course  of 
development,  so  that  GISB  can  review 
the  pipelines'  proposed  approaches  to 
ensure  that  they  are  consistent  with 
GISB's  standards. 

In  Order  No.  587-1,  the  Commission 
stated  that  the  pipelines  should  file, 
pursuant  to  section  4  of  the  Natural  Gas 
Act,  whenever  they  propose  to 
implement  a  new  electronic  transaction. 
Upon  reconsideration,  however,  the 
Commission  has  determined  that  it  is 
not  necessary  for  pipelines  to  make  a 
section  4  filing  to  effectuate  the 
Commission's  policy.  Instead,  pipelines 
must  post  on  their  interactive  web  sites 
a  notice  of  the  new  transaction  along 
with  the  method  of  accomplishing  that 
transaction  using  EDI  file  transfer. 
Pipelines  also  must  make  an 
informational  filing  with  the 
Commission  when  they  implement  the 
new  transaction  and  should,  in  that 
filing,  detail  the  efforts  they  have  made 
to  develop  an  acceptable  EDI  file 
transfer  capability,  including  the 
amount  of  advance  notice  they  have 
provided  to  GISB  of  the  file  transfer 
capability  they  have  proposed. 

The  Commission  can  use  this 
informational  filing  to  monitor  the 
pipelines'  compliance  with  Commission 
policy  to  determine  whether  the  policy 
is  working  or  whether  further 
Commission  action  is  necessary.  In 
addition,  shippers  who  are  unable  to 
use,  or  are  having  difficulty  with, 
pipeline  EDI  file  transfers  can  make  use 
of  the  Commission's  Enforcement 
Hotline  or  the  complaint  process  to 
bring  these  to  the  Commission's 
attention. 

In  its  rehearing  request,  INGAA 
contends  that  providing  GISB  with 
notice  of  a  pipeline's  electronic 
transactions  before  the  pipeline  makes 
its  section  4  filing  is  improper  because 
it  would  prematurely  disclose  to  certain 
parties  the  contents  of  the  section  4 
filing.  Since  the  Commission  is  no 
longer  requiring  pipelines  to  make 
section  4  filings  to  implement  new 
electronic  transactions,  INGAA's 
concern  about  premature  disclosure  of  a 
pipeline's  section  4  filing  is  no  longer 
material. 

INGAA  further  contends  that  GISB, 
not  the  pipelines,  should  be  responsible 
for  developing  EDI  file  transfers.  The 
Commission  disagrees.  Pipelines  must 
be  actively  involved  in  developing  file 
transfer  capability  and  cannot  leave  that 
process  solely  in  GISB's  hands.  When  a 
pipeline  is  developing  a  new  transaction 


for  its  Internet  web  site,  it  is  responsible 
for  reviewing  the  current  file  transfer 
datasets  and  determining  how  its 
proposed  transaction  can  best  be 
handled  through  EDI  file  transfer.  The 
pipeline  is  the  most  familiar  with  its 
new  electronic  offering  and,  therefore,  is 
in  the  best  position  to  develop  a  file 
transfer  approach  to  handling  that 
transaction.  The  pipeline  would  then 
inform  GISB  of  its  proposed  solution  so 
that  GISB  can  review  the  pipeline's 
approach  to  ensure  the  approach  is  the 
most  effective  means  of  integrating  the 
transaction  into  the  standardized 
datasets.* 

The  Commission  Orders 

Rehearing  is  granted  and  clarification 
is  provided  as  discussed  in  the  body  of 
the  order. 

By  the  Commission. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-2528  Filed  2-2-99;  8:45  ami 
BILUNQ  CODE  eriT-OI-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  556  and  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Monensin 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  appUcation  (NADA)  filed  by 
Elanco  Animal  Health,  CKvision  of  Eli 
Lilly  &  Co.  The  supplemental  NADA 
provides  for  use  of  monensin  Type  A 
medicated  articles  to  make  Type  B  and 
C  medicated  cattle  feeds  to  be  fed  at 
0.14  to  0.42  milligram  per  poimd  (mg/ 
lb)  of  body  weight  per  day,  to  revise 
feeding  directions,  to  provide  added 
uses  for  monensin  Type  C  medicated 
feeds  for  prevention  and  control  of 
coccidiosis,  and  to  amend  the  residue 
tolerances  for  monensin  residues. 
EFFECTIVE  DATE:  February  3,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Estella  Z.  Jones,  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 


*This  is  similar  to  the  process  under  GISB 
standard  1.2.2,  where  the  pipeline  and  a  shipper 
mutually  agreed  to  datasets  which  they  then  submit 
to  GISB  for  review  and  impfementation.  18  CFR 
284.10(b)(l)(i),  Nominations  Related  Standards 
1.2.2. 
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Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-7575. 
SUPPLEMENTARY  INFORMATION:  Blanco 
Animal  Health,  Division  of  Eli  Lilly  & 
Co.,  Lilly  Corporate  Center, 
Indianapolis,  IN  46285,  filed 
supplemental  NADA  95-735  that 
provides  for  using  Rumensin®  (20,  30, 
45,  60,  80,  and  90.7  grams  per  pound  (g/ 
lb)  monensin  sodium)  Type  A 
medicated  articles  to  make  monensin 
Type  B  and  C  medicated  cattle  feeds, 
llie  monensin  Type  B  and  C  medicated 
feeds  are  fed  to  cattle  at  0.14  to  0.42  mg/ 
lb  of  body  weight  per  day,  for  feedlot 
cattle  at  a  maximum  of  360  mg/head/ 
day  for  prevention  and  control  of 
coccidiosis,  for  pasture  cattle  at  50  to 
200  mg/head/day  for  increased  rate  of 
weight  gain,  for  mature  reproducing 
beef  cattle  at  50  to  200  mg/head/day  for 
improved  feed  efficiency,  and  for 
nonveal  calves  at  50  to  200  mg/head/ 
day  for  prevention  and  control  of 
coccidiosis.  The  supplemental  NADA  is 
approved  as  of  December  16,  1998,  and 
the  regulations  are  amended  in  21  CFR 
558.355(d)(7)(ii),  (f)(3)(iii),  (f)(3){vi),  and 
(f)(3)(vii).  and  by  adding  (f)(3)(xi).  to 
reflect  the  approval. 

In  addition,  an  acceptable  daily  intake 
(ADI)  for  residues  of  monensin  in  edible 
tissues  of  cattle  has  not  been  previously 
estabUshed,  therefore.  21  CFR  556.420  is 
amended  to  provide  an  ADI  for 
monensin  residues. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  siunmary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  21  U.S.C.  360b(c)(2)(F)(iii),  this 
supplemental  approval  for  food- 
producing  animals  qualifies  for  3  years 
of  marketing  exclusivity  beginning 
E)ecember  16, 1998,  because  the 
supplement  contains  substantial 
evidence  of  the  effectiveness  of  the  drug 
involved,  any  studies  of  animal  safety 
or,  for  food-producing  animals,  himian 
food  safety  studies  (other  than 
bioequivalence  or  residue  studies) 
required  for  approval  of  the  supplement 
and  conducted  or  sponsored  by  the 
applicant.  The  3  years  of  marketing 
exclusivity  applies  only  to  use  for 
prevention  and  control  of  coccidiosis  in 
pasture  cattle,  mature  reproducing  beef 
cows,  and  nonveal  calves. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 


type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  6f  Subjects 

21  CFR  Part  556 

Animal  drugs,  Foods. 
21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
E>rug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  556  and  558  are  amended  as 
follows: 

PART  556— TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIIMAL  DRUGS 
IN  FOOD 

1.  The  authority  citation  for  21  CFR 
part  556  continues  to  read  as  follows: 

Authority:  21  U.S.C.  342,  360b.  371. 

2.  Section  556.420  is  revised  to  read 
as  follows: 

§556.420    Monensin. 

(a)  Acceptable  daily  intake  (ADI).  The 
ADI  for  total  residues  of  monensin  is 
12.5  micrograms  per  kilogram  of  body 
weight  per  day. 

(b)  Tolerances — (1)  Cattle  and  goats. 
A  tolerance  of  0.05  part  per  million  is 
established  for  negligible  residues  of 
monensin  in  edible  tissues  of  cattle  and 
goats. 

(2)  Chickens,  turkeys,  and  quail.  A 
tolerance  for  residues  of  monensin  in 
chickens,  turkeys,  and  quail  is  not 
needed. 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIiyiAL  FEEDS 

3.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b.  371. 

4.  Section  558.355  is  amended  by 
revising  paragraphs  (d)(7)(ii), 
(n(3)(iii)(a)  and  (f)(3)(iii)(6),  (f)(3)(vi)(a) 
and  (f){3)(vi)(b).  (f)(3)(vii)(a)  and 
(f)(3)(vii)(b),  and  by  adding  paragraph 
(f)(3)(xi)  to  read  as  follows: 

§558.355    Monensin. 

•        •        *        *        * 

(d)  •  *  • 

(7)  '  *  • 

(ii)  Feeding  undiluted  or  mixing 
errors  resulting  in  high  concentrations 
of  monensin  has  been  fatal  to  cattle. 


(f) 


(3)  *   •  • 
(iii)  •  *  * 

(a)  Indications  for  use.  For  increased 
rate  of  weight  gain;  for  prevention  and 
control  of  coccidiosis  due  to  Eimeria 
bovis  and  E.  zuernii. 

[b]  Limitations.  Feed  to  pasture  cattle 
(slaughter,  stocker,  feeder,  and  dairy 
and  beef  replacement  heifers).  For 
increased  rate  of  weight  gain,  feed  at  a 
rate  of  50  to  200  milligrams  monensin 
per  head  per  day  in  not  less  than  1 
pound  of  feed  or,  after  the  5th  day,  feed 
at  a  rate  of  400  milligrams  per  head  per 
day  every  other  day  in  not  less  than  2 
pounds  of  feed.  For  prevention  and 
control  of  coccidiosis,  feed  at  a  rate  of 
0.14  to  0.42  milligram  per  pound  of 
body  weight  per  day,  depending  on 
severity  of  challenge,  up  to  200 
milligrams  per  head  per  day.  During 
first  5  days  of  feeding,  cattle  should 
receive  no  more  than  100  milligrams  per 
day  in  not  less  than  1  pound  of  feed. 
***** 

(vi)  *  *  * 

(a)  Indications  for  use.  For  improved 
feed  efficiency;  for  prevention  and 
control  of  coccidiosis  due  to  E.  bovis 
and  E.  zuernii. 

[b)  Limitations.  Feed  to  mature 
reproducing  beef  cows.  Feed  as 
supplemental  feed,  either  hand-fed  in  a 
minimum  of  1  pound  of  feed  or  mixed 
in  a  total  ration.  For  improved  feed 
efficiency,  feed  continuously  at  a  rate  of 
50  to  200  milligrams  monensin  per  head 
per  day.  For  prevention  and  control  of 
coccidiosis,  feed  at  a  rate  of  0.14  to  0.42 
milUgram  per  pound  of  body  weight  per 
day,  depending  upon  severity  of 
challenge,  up  to  a  maximiun  of  200 
milligrams  per  head  per  day.  Dxuing 
first  5  days  of  feeding,  cattle  should 
receive  no  more  than  100  milligrams  per 
head  per  day. 

(vii)  •  •  * 

(a)  Indications  for  use.  For  improved 
feed  efficiency;  for  prevention  and 
control  of  coccidiosis  due  to  E.  bovis 
and  E.  zuernii. 

(b)  Limitations.  For  feedlot  cattle, 
feed  continuously  to  provide  50  to  360 
milUgrams  monensin  per  head  per  day. 
For  prevention  and  control  of 
coccidiosis,  feed  at  a  rate  of  0.14  to  0.42 
milUgram  per  pound  of  body  weight  per 
day,  depending  upon  the  severity  of 
challenge,  up  to  maximimi  of  360 
milligrams  per  head  per  day. 

•        •        »        •        • 

(xi)  Amount  per  ton.  Monensin,  10  to 
200  grams. 

(a)  Indications  for  use.  For 
prevention  and  control  of  coccidiosis 
due  to  E.  bovis  and  E.  zuernii. 

(b)  Limitations.  For  calves  excluding 
veal  calves.  Feed  at  a  rate  of  0.14  to  1.0 
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milligram  ma^ensin  per  pound  of  body 
weight  per  d^y,  depending  upon  the 
severity  of  challenge,  up  to  maximimi  of 
200  milligranjs  per  head  per  day. 
•        •        •        *        • 

Dated:  January  13. 1999. 
Andrew  J.  Beaalieu, 

Acting  Directori  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
[FR  Doc.  99-25^)7  Filed  2-2-99;  8:45  ami 

BILUNG  C006  41^1-F 


DEPARTMErh'  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  54  and  602 
[TD8812] 
RIN  1545-AI93 

Continuation!  Coverage  Requirements 

Applicable  tq  Group  Healtti  Plans 

I 

agency:  Inteifeial  Revenue  Service  (IRS), 

Treasury. 

action:  Final  rule. 


summary:  Th^  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985 
(COBRA)  addpd  health  care 
continuation  requirements  that  apply  to 
group  health  plans.  Coverage  required  to 
be  provided  under  those  requirements  is 
referred  to  as  COBRA  continuation 
coverage.  Proposed  regulations 
interpreting  the  COBRA  continuation 
coverage  requirements  were  published 
in  the  Federal  Register  of  June  15, 1987 
and  of  January  7,  1998.  This  document 
contains  final  regulations  based  on  these 
two  sets  of  proposed  regulations.  The 
final  regulations  also  reflect  statutory 
amendments  |to  the  COBRA 
continuation  coverage  requirements 
since  COBRA  was  enacted.  A  new  set  of 
proposed  regulations  addressing 
additional  issues  under  the  COBRA 
continuation  {coverage  provisions  is 
being  pubUshed  elsewhere  in  this  issue 
of  the  Federa|l  Register.  The  regulations 
will  generally  affect  sponsors  of  and 
participants  in  group  health  plans,  and 
they  provide  plan  sponsors  and  plan 
administrators  with  guidance  necessary 
to  comply  wi|th  the  law. 
DATES:  Effective  Date:  These  regulations 
are  effective  February  3,  1999. 
Applicability  Dates:  Sections 
54.4980B-1  t^ugh  54.4980B-8  apply 
to  group  health  plans  with  respect  to 
qualifying  events  occurring  in  plan 
years  begiiming  on  or  after  January  1 , 
2000.  See  the  Effective  Date  portion  of 
this  preamble  and  Q&A-2  of 
S  54.4980B-1 . 


FOR  FURTHER  INFORMATION  CONTACT: 
Yurlinda  Mathis.  202-622^695.  This  is 
not  a  toll-firee  number. 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 
imder  control  niunber  1545-1581. 
Responses  to  these  collections  of 
information  are  mandatory  in  some 
cases  and  required  in  order  to  obtain  a 
benefit  in  other  cases.  Group  health 
plans  are  required  to  provide  certain 
individuals  a  notice  of  their  COBRA 
continuation  coverage  rights  when 
certain  qualifying  events  occur  and  are 
required  to  inform  health  care  providers 
who  contact  the  plan  to  confirm  the 
coverage  of  certain  individuals  of  the 
individuals'  complete  rights  to  coverage. 
To  obtain  COBRA  continuation  coverage 
or  extended  coverage,  certain 
individuals  are  required  to  notify  the 
plan  administrator  of  certain  events  or 
that  they  are  electing  COBRA 
continuation  coverage,  and  plans  are 
required  to  notify  certain  individuals  of 
insignificant  underpayments  if  the  plan 
wishes  to  require  the  individuals  to  pay 
the  deficiency.  This  information  will  be 
used  to  advise  employers  and  plan 
administrators  of  Uieir  obligation  to 
offer  COBRA  continuation  coverage,  or 
an  extended  period  of  such  coverage;  to 
advise  qualified  beneficiaries  of  their 
right  to  elect  COBRA  continuation 
coverage  and  of  insignificant  errors  in 
payment;  and  to  inform  health  care 
providers  of  individuals'  rights  to 
COBRA  continuation  coverage. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

The  estimated  average  annual  burden 
per  respondent  varies  ft'om  30  seconds 
to  330  hours,  depending  on  individual 
ciraunstances,  with  an  estimated 
average  of  14  minutes. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS".FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

Books  or  records  relating  to  these 
collections  of  information  must  be 
retained  as  long  as  their  contents  may 


become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  June  15, 1987,  proposed 
regulations  (EE-143-86)  relating  to 
continuation  coverage  requirements 
applicable  to  group  health  plans  were 
pubhshed  in  the  Federal  Register  (52 
FR  22716).  A  public  hearing  was  held 
on  November  4, 1987.  Written 
comments  were  also  received.  A 
supplemental  set  of  proposed 
regulations  (REG-209485-86)  was 
published  in  the  Federal  Register  of 
January  7, 1998  (63  FR  708).  No  public 
hearing  was  requested  or  held  after  the 
publication  of  the  supplemental 
proposed  regulations;  written  conmients 
were  received.  After  consideration  of 
these  conunents,  after  review  of  the 
reported  court  decisions  under  the 
parallel  COBRA  continuation  coverage 
provisions  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA) 
and  the  Public  Health  Service  Act,  and 
based  on  the  experience  of  the  IRS  in 
administering  the  COBRA  continuation 
coverage  requirements,  a  portion  of  the 
regulations  proposed  by  EE-143-86  and 
REG-209485-86  is  adopted  as  revised 
by  this  Treasury  decision.  The  revisions 
are  simmiarized  in  the  explanation 
below.  Also  being  published  elsewhere 
in  this  issue  of  the  Federal  Register  is 
a  new  set  of  proposed  regulations, 
which  addresses  additional  issues. 

Explanation  of  Provisions 

Overview 

The  regulations  are  intended  to 
provide  clear,  administrable  rules 
regarding  COBRA  continuation 
coverage.  The  regulations  give 
comprehensive  guidance  on  many 
questions  under  COBRA,  with  a  view  to 
enhancing  the  certainty  and  reliance 
available  to  all  parties — including 
employees,  qualified  beneficiaries, 
employers,  employee  organizations,  and 
group  health  plans — in  determining 
their  COBRA  rights  and  obligations.  The 
guidance  is  designed  to  further  the 
protective  purposes  of  COBRA  without 
undue  administrative  biu-dens  or  costs 
on  employers,  employee  organizations, 
or  group  health  plans. 
For  example,  the  regulations: 
•  Prevent  group  health  plans  from 
terminating  COBRA  continuation 
coverage  on  the  basis  of  other  coverage 
that  a  qualified  beneficiary  had  prior  to 
electing  COBRA  continuation  coverage, 
in  accordance  with  the  Supreme  Court's 
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decision  in  Geissal  v.  Moore  Medical 
Corp. 

•  Give  employers  and  employee 
organizations  significant  flexibility  in 
determining,  for  purposes  of  COBRA, 
the  number  of  group  health  plans  they 
maintain.  This  will  reduce  burdens  on 
employers  and  employee  organizations 
by  permitting  them  to  structure  their 
group  health  plans  in  an  eflicient  and 
cost-effective  manner  and  to  satisfy  their 
COBRA  obligations  based  upon  that 
structiu*. 

•  Provide  baseline  rules  for 
determining  the  COBRA  UabiUties  of 
buyers  and  sellers  of  corporate  stock 
and  corporate  assets  and  permit  buyers 
and  sellers  to  reallocate  and  carry  out 
those  Uabilities  by  agreement.  This  will 
significantly  enhance  employers'  ability 
to  negotiate  and  to  plan  appropriately 
for  the  treatment  of  qualified 
beneficiaries  in  connection  with 
mergers  and  acquisitions,  while 
protecting  the  rights  of  qualified 
beneficiaries  affected  by  the 
transactions. 

•  Limit  the  application  of  COBRA  for 
most  health  flexible  spending 
arrangements.  This  will  ensure  that 
COBRA  continuation  coverage  under 
health  flexible  spending  arrangements  is 
available  in  appropriate  cases  without 
requiring  continuation  coverage  where 
that  would  not  serve  the  statutory 
purposes. 

•  Eliminate  the  requirement  that 
group  health  plans  offer  qualified 
beneficiaries  the  option  to  elect  only 
core  (health)  coverage  under  a  group 
health  plan  that  otherwise  provides  both 
core  and  noncore  (vision  and  dental) 
coverage. 

•  Give  employers,  in  determining 
whether  the  small-employer  plan 
exception  appUes,  the  option  of 
coimting  by  pay  period  rather  than  by 
every  business  day,  and  provide,  for  that 
exception,  for  the  consistent  treatment 
of  part-time  employees  through  the  use 
of  full-time  equivalents. 

The  COBRA  continuation  coverage 
requirements  enacted  on  April  7, 1986 
have  been  amended  by  the  Omnibus 
Budget  Reconciliation  Act  of  1986 
(OBRA  1986).  the  Tax  Reform  Act  of 
1986  (TRA  1986),  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(TAMRA),  the  Omnibus  Budget 
Reconciliation  Act  of  1989  (OBRA 
1989),  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA 
1990),  the  Small  Business  Job  Protection 
Act  of  1996  (SBJPA),  and  the  Health 
Insurance  Portability  and 
Accoimtability  Act  of  1996  (HIPAA).' 


These  amendments  made  numerous 
clarifications  and  modifications  to  the 
COBRA  continuation  coverage 
requirements,  moved  the  requirements 
from  section  162(k)  to  section  4980B. 
added  various  other  features,  such  as 
the  disability  extension  to  the  required 
period  of  coverage,  and  significantly 
altered  the  sanctions  imposed  on 
employers  and  plans  for  failing  to 
comply  with  the  requirements.  The 
specific  changes  made  by  these 
amendments  are  discussed  below  in 
connection  with  the  provisions  of  the 
regulations  that  relate  to  them. 

The  legislative  history  of  COBRA 
provides  that  the  Department  of  the 
Treasury  has  the  authority  to  interpret 
the  coverage  and  tax  sanction  provisions 
of  COBRA  and  that  the  Department  of 
Labor  has  the  authority  to  interpret  the 
reporting  and  disclosure  provisions. 
Accordingly,  these  regulations  apply  in 
interpreting  the  coverage  provisions  of 
COBRA  in  TiUe  I  of  ERISA,  as  well  as 
those  in  the  Internal  Revenue  Code. 
With  minor  exceptions,  the  final 
regulations  and  the  new  proposed 
regulations  being  published  today  do 
not  address  the  notice  provisions  of  the 
COBRA  continuation  coverage 
requirements. 

Organization 

The  final  regulations  being  pubUshed 
today  follow  the  structure  of  the  1987 
proposed  regulations,  with  related 
questions-and-answers  grouped  into 
topics.  Each  topic  is  now  in  a  separate 
section,  and  sections  have  been  added 
to  the  new  proposed  regulations  being 
published  today  for  (1)  business 
reorganizations  and  employer 
withdrawals  from  multiemployer  plans 
and  (2)  the  interaction  of  the  Family  and 
Medical  Leave  Act  of  1993  (FMLA)  and 
COBRA.  The  substance  of  the  1998 
proposed  regulations  has  been 
integrated  into  the  questions-and- 
answers  of  the  1987  proposed 
regulations.  The  ordering  of  some  of  the 
questions-and-answers  has  changed, 
and  all  of  the  questions-and-answers 
relating  to  the  original  statutory 
effective  date  have  been  deleted.  In 
addition,  in  a  few  cases,  the  content  of 
two  separate  questions-and-answers  in 
the  1987  proposed  regulations  has  been 
combined  into  a  single  question-and- 
answer;  in  other  cases  the  content  of  a 
single  question-and-answer  has  been 
expanded  to  two  or  more  questions-and- 


>  The  COBRA  continuation  coverage  requirements 
have  also  been  affected  by  an  amendment  made  to 


the  defmition  of  group  health  plan  by  the  Omnibus 
Budget  Reconciliation  Act  of  1993  (OBRA  1993). 
OBRA  1993  amended  the  definition  of  group  health 
plan  in  section  5000(b)(1),  which  the  COBRA 
continuation  coverage  provisions  of  the 
International  Revenue  Code  incorporate  by 
reference. 


answers.  These  changes  have  resulted  in 
the  renumbering  of  the  questions-and- 
answers.  The  new  proposed  regulations 
being  pubUshed  today  are  designed  to 
fill  gaps  designated  in  the  final 
regulations  as  reserved. 

Effective  Date 

The  1987  proposed  regulations 
provide  that  they  will  be  effective  upon 
pubUcation  as  final  regulations.  Some 
commenters  suggested  that  the  final 
regulations  should  have  a  delayed 
effective  date.  The  final  regulations 
follow  this  suggestion;  they  apply  with 
respect  to  quaUfying  events  occurring  in 
plan  years  beginning  on  or  after  January 
1,  2000.  For  any  period  before  the 
effective  date  of  the  final  regulations, 
the  plan  and  the  employer  must  operate 
in  good  faith  compliance  with  a 
reasonable  interpretation  of  the 
requirements  in  section  4980B.  For  the 
period  before  the  effective  date  of  the 
final  regulations,  the  IRS  will  consider 
compliance  with  the  proposed 
regulations  in  §  1.162-26  (the  1987 
proposed  regulations)  and  §  54.4980B-1 
(the  1998  proposed  regulations)  to 
constitute  good  faith  compliance  with  a 
reasonable  interpretation  of  the 
statutory  requirements  for  the  topics 
that  those  proposed  regulations  address, 
except  to  the  extent  inconsistent  with  a 
statutory  amendment  adopted  after  the 
dates  the  proposed  regulations  were 
issued,  during  the  period  the 
amendment  is  effective,  or  with  a 
decision  of  the  United  States  Supreme 
Court  released  after  the  proposed 
regulations  were  issued,  during  the 
period  after  the  decision  is  released.  For 
any  period  beginning  on  or  after  the 
effective  date  of  the  final  regulations 
with  respect  to  topics  not  addressed  in 
the  final  regulations,  such  as  how  to 
calculate  the  applicable  premium,  the 
plan  and  the  employer  must  operate  in 
good  faith  compliance  with  a  reasonable 
interpretation  of  the  requirements  in 
section  4980B. 

Compliance  with  the  new  proposed 
regulations  will  constitute  good  faith 
compliance  with  a  reasonable 
interpretation  of  the  statutory 
requirements  addressed  in  the  new 
proposed  regulations  until  the  new 
proposed  regulations  are  finalized.  In 
addition,  actions  inconsistent  with  the 
terms  of  the  new  proposed  regulations 
will  not  necessarily  constitute  a  lack  of 
good  faith  compliance  with  a  reasonable 
interpretation  of  the  statutory 
requirements  addressed  in  the  new 
proposed  regulations;  whether  there  has 
been  good  faith  compliance  with  a 
reasonable  interpretation  of  the 
statutory  requirements  will  depend  on 
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aiii 


d  circumstances  of  each 


all  the  facts 
case.  I 

The  IRS  wil|l  not  assess  the  excise  tax 
with  respect  lb  a  plan  that  operates  in 
good  faith  coripliance  with  a  reasonable 
interpretation! of  the  statutory 
requirements,! as  described  in  the 
preceding  twd  paragraphs.  Note, 
however,  that  jin  the  case  of  lawsuits 
brought  by  qualified  beneficiaries  to 
enforce  their  (pOBRA  continuation 
coverage  right^  under  ERISA  or  the 
Public  Health jService  Act,  the  courts 
generally  hav^  not  applied  any  good 
faith  compliaiice  standard. 


Plans  That  Mifst  Comply 

The  final  regulations  provide  rules 
regarding  which  group  health  plans  are 
subject  to  CO$RA.  These  rules  are 
generally  simflar  to  those  set  forth  in  the 
1987  propose^  regulations.  However, 
the  rules  for  determining,  for  purposes 
of  the  COBRA  continuation  coverage 
requirements,!  the  number  of  group 
health  plans  itaintained  by  an  employer 
have  been  delated,  and  the  new 
proposed  regulations  set  forth 
substantially  different  rules,  which 
provide  that  employers  and  employee 
organizations  generally  have  broad 
discretion  to  (Jetermine  the  number  of 
group  health  plans  that  they  maintain. 
Other  significant  changes  to  the  1987 
proposed  regi^latlons  on  this  point 
(some  of  whidh  are  set  forth  in  the  1998 
proposed  regulations)  include 
exceptions  for  long-term  care  services 
and  medical  ^vings  accounts  and  new 
rules  regardinjg  the  small-employer  plan 
exception.      i 

As  in  the  1987  proposed  regulations, 
the  final  regulations  provide  that,  in 
general,  all  grpup  health  plans  are 
subject  to  the  jCOBRA  continuation 
coverage  requirements.  However,  small- 
employer  plaAs  (discussed  below), 
church  plans  (within  the  meaning  of 
section  414(e]),  and  governmental  plans 
(within  the  n^aning  of  section  414(d)) 
are  not  subjedt  to  COBRA.  (The  final 
regulations  refer  to  these  as  plans 
excepted  fronl  COBRA.)  Plans  excepted 
fi'om  COBRA  are  generally  not  subject  to 
the  COBRA  continuation  coverage 
requirements  or  the  COBRA  excise  tax, 
although  group  health  plans  maintained 
by  state  or  looal  governments  are  subject 
to  parallel  continuation  coverage 
requirements  in  the  Public  Health 
Service  Act  (which  is  administered  by 
the  DepartmMit  of  Health  and  Himian 
Services).  Als|o,  the  Federal  Employees 
Health  Benefit  Program  is  subject  to 
generally  similar,  although  not  parallel, 
temporary  continuation  of  coverage 
provisions  under  the  Federal  Employees 
Health  Benefits  Amendments  Act  of 
1988. 


The  final  regulations  define  group 
health  plan  in  a  manner  generally 
similar  to  that  in  the  1987  proposed 
regulations.  However,  certain  changes  in 
terminology  have  been  made  to  reflect 
the  statutory  cross-reference  to  section 
5000(b)(1)  set  forth  in  section 
4980B(g)(2)  (such  as  the  use  of  the  term 
health  care  and  the  definition  of 
employee).  Additionally,  the  final 
regulations,  in  accordance  with  section 
4980B(g)(2),  provide  that  a  plan  is  not 
a  group  health  plan  if  substantially  all 
the  coverage  provided  under  the  plan  is 
for  qualified  long-term  care  services  (as 
defined  in  section  7702B(c)).  The  final 
regulations  allow  plans  to  use  any 
reasonable  method  in  determining 
whether  a  plan  satisfies  this  exception. 
The  final  regulations  also  provide,  in 
accordance  with  section  106(b)(5),  that 
amoimts  contributed  by  an  employer  to 
a  medical  savings  account  (as  defined  in 
section  220(d))  are  not  considered  part 
of  a  group  health  plan  for  purposes  of 
COBRA  (although  a  high-deductible 
health  plan  will  not  fail  to  be  a  group 
health  plan  simply  because  it  covers  a 
holder  of  a  medical  savings  account). 

Under  the  final  regulations,  a  group 
health  plan  is  a  plan  maintained  by  an 
employer  or  employee  organization  to 
provide  health  care  to  individuals  who 
have  an  employment-related  connection 
to  the  employer  or  employee 
organization  or  to  the  families  of  such 
individuals.  In  accordance  with  section 
5000(b)(1),  these  individuals  include 
employees,  former  employees,  the 
employer,  and  others  associated  or 
formerly  associated  with  the  employer 
or  employee  organization  in  a  business 
relationship.  The  final  regulations 
generally  refer  to  all  individuals  covered 
under  a  plan  by  virtue  of  the 
performance  of  services  or  by  virtue  of 
membership  in  an  employee 
organization  as  employees.  (As 
discussed  below,  the  term  employee  has 
a  narrower  meaning  for  purposes  of  the 
small-employer  plan  exception.)  The 
final  regulations  use  the  term  employer 
to  refer  to  a  person  for  whom  an 
individual  performs  services.  Pursuant 
to  section  414(t),  the  term  employer  also 
includes,  with  respect  to  such  a  person, 
any  member  of  a  group  described  in 
section  414(b),  (c),  (m),  or  (o)  that 
includes  the  person  (a  controlled  group) 
as  well  as  any  successor  of  the  person 
or  of  a  member  of  the  controlled  group. 

Under  the  final  regulations,  as  under 
the  1987  proposed  regulations,  a  plan 
generally  is  considered  to  provide 
health  care  whether  it  does  so  directly 
or  through  insurance,  reimbursement,  or 
other  means  and  whether  it  does  so 
through  an  on-site  facility  or  a  cafeteria 
or  other  flexible  benefit  arrangement. 


Insurance  includes  group  insurance 
policies  and  one  or  more  individual 
policies  under  an  arrangement 
maintained  by  the  employer  or 
employee  organization  to  provide  health 
care  to  two  or  more  employees.  Under 
the  final  regulations,  as  under  the  1987 
proposed  regulations,  in  the  case  of  a 
cafeteria  plan  or  other  flexible  benefit 
arrangement,  the  COBRA  continuation 
coverage  requirements  apply  only  to  the 
health  care  benefits  under  the  cafeteria 
plan  or  other  flexible  benefit 
arrangement  that  an  employee  has 
actually  chosen  to  receive. 

Many  commenters  on  the  1987 
proposed  regulations  requested 
clarification  of  the  application  of 
COBRA  to  health  care  benefits  provided 
under  flexible  spending  arrangements 
(health  FSAs).  Some  commentators 
argued  that  health  FSAs  should  not  be 
subject  to  COBRA.  Health  FSAs  satisfy 
the  definition  of  group  health  plan  in 
section  5000(b)(1)  and,  accordingly,  are 
generally  subject  to  the  COBRA 
continuation  coverage  requirements. 
However,  COBRA  is  intended  to  ensure 
that  a  qualified  beneficiary  has 
guaranteed  access  *o  coverage  under  a 
group  health  plan  and  that  Uie  cost  of 
that  coverage  is  no  greater  than  102 
percent  of  the  applicable  premium. 

The  IRS  and  Treasury  beheve  that  the 
purposes  of  COBRA  are  not  furthered  by 
requiring  an  employer  to  offer  COBRA 
for  a  plan  year  if  the  amoimt  that  the 
employer  could  require  to  be  paid  for 
the  COBRA  coverage  for  the  plan  year 
would  exceed  the  maximimi  benefit  that 
the  qualified  beneficiary  could  receive 
under  the  FSA  for  that  plan  year  and  if 
the  qualified  beneficiary  could  not 
avoid  a  break  in  coverage,  for  piuposes 
of  the  HIPAA  portability  provisions,*  by 
electing  COBRA  coverage  under  the 
FSA.  Accordingly,  the  new  proposed 
regulations  contain  a  rule  limiting  the 
application  of  the  COBRA  continuation 
coverage  requirements  in  the  case  of 
health  FSAs. 

Under  this  rule,  if  the  health  FSA 
satisfies  two  conditions,  the  health  FSA 
need  not  make  COBRA  continuation 
coverage  available  to  a  qualified 
beneficiary  for  any  plan  year  after  the 
plan  year  in  which  the  qualifying  event 
occurs.  The  first  condition  that  the 
health  FSA  must  satisfy  for  this 
exception  to  apply  is  that  the  health 
FSA  is  not  subject  to  the  HIPAA 
portability  provisions  in  sections  9801 


*  Under  HIPAA,  a  qualified  beneficiary  who 
maintains  coverage  after  termination  of 
employment  under  a  group  health  plan  that  is 
subject  to  HIPAA  can  avoid  a  break  in  coverage  and 
thereby  avoid  becoming  subject  to  a  preexisting 
condition  exclusion  upon  later  becoming  covered 
by  another  group  health  plan. 
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though  9833  because  the  benefits 
provided  under  the  health  FSA  are 
excepted  benefits.  (See  sections  9831 
and  9832.)  ^  The  second  condition  is 
that,  in  the  plan  year  in  which  the 
qualifying  event  of  a  qualified 
beneficiary  occurs,  the  maximuini 
amount  that  the  health  FSA  could 
require  to  be  paid  for  a  full  plan  year  of 
COBRA  continuation  coverage  equals  or 
exceeds  the  maximum  benefit  available 
under  the  health  FSA  for  the  year.  It  is 
contemplated  that  this  second  condition 
will  be  satisfied  in  most  cases. 

Moreover,  if  a  third  condition  is 
satisfied,  the  health  FSA  need  not  make 
COBRA  continuation  coverage  available 
with  respect  to  a  qualified  beneficiary  at 
all.  This  third  condition  is  satisfied  if, 
as  of  the  date  of  the  qualifying  event,  the 
maximum  benefit  available  to  the 
qualified  beneficiary  under  the  health 
FSA  for  the  remainder  of  the  plan  year 
is  not  more  than  the  maximum  amount 
that  the  plan  could  require  as  payment 
for  the  remainder  of  that  year  to 
maintain  coverage  under  the  health 
FSA. 

A  plan  is  maintained  by  an  employer 
or  employee  organization  even  if  the 
employer  or  employee  organization  does 
not  directly  or  indirectly  contribute  to  it 
if  coverage  under  the  plan  would  not  be 
available  to  an  individual  at  the  same 
cost  if  the  individual  did  not  have  an 
employment-related  connection  to  the 
employer  or  employee  organization.  The 
final  regulations,  for  purposes  of  the 
definition  of  a  group  health  plan,  use 
the  term  health  care  instead  of  the  term 
medical  care  (which  was  used  in  the 
1987  proposed  regulations).  This  change 
reflects  the  change  in  the  definition  of 
group  health  plan  made  by  OBRA  1989. 
However,  the  final  regulations  provide 
that  health  care  has  the  same  meaning 
as  the  term  medical  care  under  section 
213(d).  Like  the  1987  proposed 
regulations,  the  final  regulations  set 
forth  a  summary  of  items  that  do  and  do 
not  constitute  health  care. 

The  final  regulations,  generally 
following  the  1987  proposed 
regulations,  set  forth  rules  for 
determining  whether  a  group  health 
plan  is  a  small-employer  plan.  In 
general,  a  group  health  plan  other  than 


'The  IRS  and  Treasury,  together  with  the  U.S. 
Department  of  Labor  and  the  U.S.  Department  of 
Health  and  Human  Services,  have  issued  a  notice 
(62  FR  67688)  holding  that  a  health  FSA  is  exempt 
from  HIPAA  because  the  benefits  provided  under  it 
are  excepted  benefits  under  sections  9831  and  9832 
if  the  employer  also  provides  another  group  health 
plan,  the  benefits  under  the  other  plan  are  not 
limited  to  excepted  benefits,  and  the  maximum 
reimbursement  under  the  health  FSA  is  not  greater 
than  two  times  the  employee's  salary  reduction 
election  (or  if  greater,  the  employee's  salary 
reduction  election  plus  five  hundred  dollars.) 


a  multiemployer  plan  is  a  small- 
employer  plan  if  it  is  maintained  for  a 
calendar  year  by  an  employer  that 
normally  employed  fewer  than  20 
employees  during  the  preceding 
calendar  year,  and  a  group  health  plan 
that  is  a  multiemployer  plan  is  a  small- 
employer  plan  if  each  of  the  employers 
contributing  to  the  plan  for  a  calendar 
year  normally  employed  fewer  than  20 
employees  during  the  preceding 
calendar  year.  Whether  the  plan  is  a 
multiemployer  plan  or  not,  the  term 
employer  includes  all  members  of  a 
controlled  group.  An  example  in  the 
final  regulations  clarifies  that  the 
controlled  group  includes  foreign 
members,  and  thus  a  U.S.  subsidiary 
with  fewer  than  20  employees  is  subject 
to  COBRA  if  the  controlled  group  has  20 
or  more  employees  world-wide.  The 
final  regulations  set  forth  additional 
rules  for  the  appUcation  of  the  small- 
employer  plan  exception  to 
multiemployer  plans,  and  the  new 
proposed  regulations  contain  the  same 
definition  of  multiemployer  plan  that  is 
in  section  414(f). 

Under  the  final  regulations,  an 
employer  is  considered  to  have 
normally  employed  fewer  than  20 
employees  during  a  particular  calendar 
year  if  it  had  fewer  than  20  employees 
on  at  least  50  percent  of  its  typical 
business  days  during  that  year.  This  rule 
differs  from  the  rule  in  the  1987 
proposed  regulations  in  two  ways.  First, 
the  1987  proposed  regulations  use  the 
term  working  days,  whereas  the  final 
regulations  use  the  statutory  term 
typical  business  days. 

The  second  difl^erence  relates  to  the 
term  employee.  Under  the  1987 
proposed  regulations,  self-employed 
individuals  and  independent 
contractors  are  counted  as  employees 
for  purposes  of  the  small-employer  plan 
exception  if  they  are  covered  under  a 
plan  of  the  employer.  Commenters 
argued  that  only  common  law 
employees  should  be  counted  for  this 
purpose.  Unlike  the  definition  of 
covered  employee  (amended  by  OBRA 
1989  to  make  clear  that  individuals  who 
are  not  common  law  employees  but  who 
are  covered  under  the  group  health  plan 
of  an  employer  or  employee 
organization  by  virtue  of  the 
performance  of  services  are  still 
considered  covered  employees)  and  the 
definition  of  group  health  plan 
(amended  by  OBRA  1993  to  make  clear 
that  a  health  plan  covering  individuals 
who  are  not  common  law  employees  of 
the  employer  or  employee  organization, 
and  who  are  not  family  members  of 
common  law  employees,  is  still  a  group 
health  plan)  the  reference  to  employees 
for  purposes  of  the  small-employer  plan 


exception  have  not  been  amended  to 
include  individuals  who  are  not 
common  law  employees.  Consequently, 
under  the  final  regulations,  only 
common  law  employees  are  taken  into 
account  for  purposes  of  the  small- 
employer  plan  exception;  self-employed 
individuals,  independent  contractors, 
and  directors  are  not  counted. 

Although  a  small-employer  plan  is 
generally  excepted  from  COBRA,  a  plan 
that  is  not  a  small-employer  plan  for  a 
period  remains  subject  to  COBRA  for 
qualifying  events  that  occurred  during 
that  period,  even  if  it  subsequently 
becomes  a  small-employer  plan. 

In  determining  whether  a  plan  is 
eligible  for  the  small-employer  plan 
exception,  part-time  employees,  as  well 
as  full-time  employees,  must  be  taken 
into  account.  Several  commenters  on 
the  1987  proposed  regulations  requested 
clarification  of  how  to  count  part-time 
employees  for  the  small-employer  plan 
exception,  and  the  new  proposed 
regulations  provide  guidance  on  this 
issue.  Under  the  new  proposed 
regulations,  instead  of  each  part-time 
employee  coimting  as  a  full  employee, 
each  part-time  employee  counts  as  a 
fraction  of  an  employee,  with  the 
fraction  equal  to  the  number  of  hours 
that  the  part-time  employee  works  for 
the  employer  divided  by  the  number  of 
hours  that  an  employee  must  work  in 
order  to  be  considered  a  full-time 
employee.  The  number  of  hours  that 
must  be  worked  to  be  considered  a  full- 
time  employee  is  determined  in  a 
manner  consistent  with  the  employer's 
general  employment  practices,  although 
for  this  purpose  not  more  than  eight 
hours  a  day  or  40  hours  a  week  may  be 
used.  An  employer  may  count 
employees  for  each  typical  business  day 
or  may  count  employees  for  a  pay 
period  and  attribute  the  total  number  of 
employees  for  that  pay  period  to  each 
typical  business  day  that  falls  within  the 
pay  period.  The  employer  must  use  the 
same  method  for  all  employees  and  for 
the  entire  year  for  which  the  small- 
employer  plan  determination  is  made. 

In  determining  whether  a 
multiemployer  plan  satisfies  the 
requirements  for  the  small-employer 
plan  exception,  the  1987  proposed 
regulations  provide  a  special  rule 
permitting  the  multiemployer  plan  to  be 
considered  a  small-employer  plan  for  a 
year  if  any  contributing  employer  that 
grew  to  be  too  large  to  qualify  for  the 
exception  diuing  the  preceding  year 
ceases  to  contribute  to  the  plan  by 
February  1  of  the  current  year. 
Questions  have  been  raised  about  the 
need  for  and  the  authority  for  this 
special  rule,  and  one  commenter 
pointed  out  the  uncertainty  of  how  to 
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deal  with  a  qualified  beneficiary 
experiencing  k  qualifying  event  under 
such  a  plan  in  January  ofthe  current 
year  if  the  qualified  beneficiary  needed 
confirmation  bf  coverage  for  urgent 
services  beforfe  it  was  clear  that  the  too- 
large  employar  would  cease 
contributing  vp  the  multiemployer  plan 
by  February  li  Based  on  these  concerns, 
the  final  regulations  eliminate  this 
special  rule  for  multiemployer  plans. 

The  new  pipposed  regulations 
provide  guid^ce,  for  purposes  of  the 
COBRA  continuation  coverage 
requirements]  on  how  to  determine  the 
number  of  group  health  plans  that  an 
employer  or  employee  organization 
maintains.  Uiider  these  rules,  the 
employer  or  amployee  organization  is 
generally  perinitted  to  establish  the 
separate  identity  and  number  of  group 
health  plans  under  which  it  provides 
health  care  benefits  to  employees.  Thus, 
if  an  employed  or  employee  organization 
provides  a  variety  of  health  care  benefits 
to  employees,  it  generally  may  aggregate 
the  benefits  iato  a  single  group  health 
plan  or  disaggregate  benefits  into 
separate  groub  health  plans.  The  status 
of  health  cara  benefits  as  part  of  a  single 
group  health  plan  or  as  separate  plans 
is  determined  by  reference  to  the 
instruments  ^veming  those 
arrangementsi  If  it  is  not  clear  from  the 
instruments  governing  an  arrangement 
or  arrangements  to  provide  health  care 
benefits  whether  the  benefits  are 
provided  under  one  plan  or  more  than 
one  plan,  or  i^  there  are  no  instruments 
governing  the  arrangement  or 
arrangements^  all  such  health  care 
benefits  (oth^  than  those  for  qualified 
long-term  care  services)  provided  by  a 
single  entity  (determined  without  regard 
to  the  controUed  group)  constitute  a 
single  group  health  plan. 

Under  the  itew  proposed  regulations, 
a  multiemplqyer  plan  and  a  plan  other 
than  a  multiemployer  plan  are  always 
separate  plans.  In  addition,  any 
treatment  of  kealth  care  benefits  as 
constituting  Separate  group  health  plans 
will  be  disregarded  if  a  principal 
purpose  of  thie  treatment  is  to  evade  any 
requirement  Of  law.  Of  course,  an 
employer's  flexibility  to  treat  benefits  as 
part  of  separate  plans  may  be  limited  by 
the  operatioa  of  other  laws,  such  as  the 
prohibition  i^  section  9802  on 
conditioning  eligibility  to  enroll  in  a 
group  health  plan  on  the  basis  of  any 
health  factor  of  an  individual. 

The  final  regulations  modify  the  rules 
set  forth  in  tlje  1987  proposed 
regulations  for  determining  the  plan 
year  of  a  groi^p  health  plan  under 
COBRA.  The^  modifications  are  made 
to  be  consistent  with  the  rules  in  the 
temporary  regulations  under  HIPAA. 


The  definition  of  plan  year  is  important 
in  applying,  for  example,  the  effective 
date  provisions  imder  the  final 
regulations  and  the  rules  for  health 
FSAs  under  the  new  proposed 
regulations.  Under  the  final  regulations, 
the  plan  year  is  the  year  designated  as 
such  in  the  plan  documents.  If  the  plan 
dociunents  do  not  designate  a  plan  year 
(or  if  there  are  no  plan  documents),  the 
plan  year  is  the  deductible/limit  year 
used  by  the  plan.  If  the  plan  does  not 
impose  deductibles  or  limits  on  an 
annual  basis,  the  plan  year  is  the  policy 
year.  If  the  plan  does  not  impose 
deductibles  or  limits  on  an  axuiual  basis 
and  the  plan  is  not  insured  (or  the 
insurance  policy  is  not  renewed 
annually),  the  plan  year  is  the  taxable 
year  of  die  employer.  In  any  other  case, 
the  plan  year  is  the  calendar  year. 
Tne  final  regulations  reflect  the 
statutory  provisions  that  provide  for  the 
imposition  of  an  excise  tax  in  the  event 
of  a  failure  by  a  group  health  plan  to 
comply  with  the  COBRA  continuation 
coverage  requirements  of  section 
4980B(f).  In  the  case  of  a  multiemployer 
plan,  the  excise  tax  is  imposed  on  the 
plan;  *  in  the  case  of  any  other  plan,  the 
excise  tax  is  imposed  on  the  employer 
maintaining  the  plan.  In  certain 
circumstances,  the  excise  tax  can  be 
imposed  on  other  persons  involved  with 
the  provision  of  benefits  under  the  plan, 
such  as  an  insurer  providing  benefits 
under  the  plan  or  a  third  party 
administrator  administering  claims 
under  the  plan.  Separate,  non-tax 
remedies  may  be  available  in  the  case  of 
a  plan  that  fails  to  comply  with  the 
COBRA  continuation  coverage 
requirements  in  ERISA. 

Qualified  Beneficiaries 

The  rules  in  the  final  regulations  for 
determining  who  is  a  qualified 
beneficiary  generally  follow  those  set 
forth  in  the  1987  proposed  regulations, 
as  well  as  those  set  forth  in  the  1998 
proposed  regulations  regarding  the 
status  of  newborn  and  adopted  children 
as  qualified  beneficiaries.  However, 
certain  provisions  have  been  added  to 
the  final  regulations  to  reflect  the 
special  statutory  rules  that  apply  in  the 
case  of  bankruptcy  of  the  employer  as  a 
qualifying  event.  Modifications  have 
also  been  made  to  reflect  the  decision  of 
the  Supreme  Court  in  Geissal  v.  Moore 
Medical  Corp.,  118  S.  Ct.  1869  (1998), 
which  held  that  an  Individual  covered 


*In  this  regard,  the  U.S.  Department  of  labor  has 
advised  the  IRS  and  Treasury  that  to  the  extent  a 
plan  fiduciary  subjects  a  plan  to  liability  for  the 
COBRA  excise  tax  on  account  of  her  or  his 
imprudent  actions,  the  plan  fiduciary  may  be  held 
personally  liable  under  Title  I  of  ERISA  for  the 
amount  of  the  tax. 


under  another  group  health  plan  at  the 
time  she  or  he  elects  COBRA 
continuation  coverage  cannot  be  denied 
COBRA  continuation  coverage  on  the 
basis  of  that  other  coverage. 

Under  the  final  regulations,  a 
qualified  beneficiary  is,  in  general:  (1) 
any  individual  who,  on  the  day  before 
a  qualifying  event,  is  covered  under  a 
group  health  plan  either  as  a  covered 
employee,  the  spouse  of  a  covered 
employee,  or  the  dependent  child  of  a 
covered  employee;  or  (2)  any  child  bom 
to  or  placed  for  adoption  with  a  covered 
employee  during  a  period  of  COBRA 
continuation  coverage.  (The  final 
regulations  retain  the  definitions  of  the 
terms  placement  for  adoption  and  being 
placed  for  adoption  that  were  in  the 
1998  proposed  regulations.)  For  a 
qualifying  event  that  is  the  bankruptcy 
of  the  employer,  any  covered  employee 
who  retired  on  or  before  the  date  of  any 
substantial  elimination  of  group  health 
plan  coverage  is  a  qualified  beneficiary; 
the  spouse,  surviving  spouse,  or 
dependent  child  of  the  retired  covered 
employee  is  also  a  qualified  beneficiary 
if  the  spouse,  surviving  spouse,  or 
dependent  child  was  a  beneficiary 
under  the  plan  on  the  day  before  the 
bankruptcy  qualifying  event.  The  final 
regulations  add  a  provision  clarifying 
that  if  an  individual  is  denied  coverage 
under  a  group  health  plan  in  violation 
of  applicable  law  (including  HIPAA) 
and  experiences  an  event  that  would  be 
a  qualifying  event  if  the  coverage  had 
not  been  wrongfully  denied,  the 
individual  is  considered  a  qualified 
beneficiary. 

A  covered  employee  can  be  a 
qualified  beneficiary  only  in  connection 
with  a  qualifying  event  that  is  the 
termination  (or  reduction  of  hours)  of 
the  covered  employee's  employment  or 
the  employer's  baiikruptcy.  As  under 
the  1987  proposed  regulations,  the  final 
regulations  provide  that  a  covered 
employee  is  not  a  quaUfied  beneficiary 
if  her  or  his  status  as  a  covered 
employee  is  attributable  to  certain 
periods  in  which  she  or  he  was  a 
nonresident  alien  (in  which  case  the 
covered  employee's  spouse  and 
dependent  children  are  also  not 
qualified  beneficiaries).  Although  a 
child  bom  to  or  placed  for  adoption 
with  a  covered  employee  during  a 
period  of  COBRA  continuation  coverage 
is  a  quahfied  beneficiary,  a  child  bom 
to  or  placed  for  adoption  with  a 
quahfied  beneficiary  other  than  the 
covered  employee  after  a  qualifying 
event,  or  a  person  who  becomes  the 
spouse  of  a  quahfied  beneficiary 
(regardless  of  whether  the  qualified 
beneficiary  is  the  covered  employee) 
after  a  qualifying  event  is  not  a  quaUfied 
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beneficiary.  The  final  regulations  retain 
the  rule  of  the  1987  proposed 
regulations  under  which  an  individual 
is  not  a  qualified  beneficiary  if,  on  the 
day  before  the  qualifying  event,  the 
individual  is  covered  under  the  group 
health  plan  solely  because  of  another 
individual's  election  of  COBRA 
continuation  coverage.  However, 
consistent  with  Geissal,  the  final 
regulations  eliminate  the  rule  in  the 
1987  proposed  regulations  that  an 
individual  is  not  a  qualified  beneficiary 
if,  on  the  day  before  the  qualifying 
event,  the  individual  was  entitled  to 
Medicare  benefits. 

An  individual  ceases  to  be  a  qualified 
beneficiary  if  she  or  he  does  not  elect 
COBRA  continuation  coverage  by  the 
end  of  the  election  period  (discussed 
below).  The  final  regulations  clarify  that 
an  individual  who  elects  COBRA 
continuation  coverage  ceases  to  be  a 
qualified  beneficiary  once  the  plan's 
obligation  to  provide  COBRA 
continuation  coverage  has  ended. 

The  term  covered  employee  is  defined 
in  the  final  regulations  in  a  manner 
substantially  the  same  as  in  the  1987 
proposed  regulations.  Although  some 
commenters  on  the  1987  proposed 
regulations  objected  to  the  inclusion  in 
this  definition  of  individuals  other  than 
common  law  employees,  the  statutory 
definition  was  amended  by  OBRA  1989 
to  include  such  individuals. 

Under  the  final  regulations,  a  covered 
employee  generally  includes  any 
individual  who  is  or  has  been  provided 
coverage  under  a  group  health  plan 
(other  than  one  excepted  from  COBRA 
as  of  the  date  of  what  would  otherwise 
be  a  qualifying  event)  because  of  her  or 
his  present  or  past  performance  of 
services  for  the  employer  maintaining 
the  group  health  plan  (or  by  reason  of 
membership  in  the  employee 
organization  maintaining  the  plan). 
Thus,  retirees  and  former  employees 
covered  by  a  group  health  plan  are 
covered  employees  if  the  coverage  is 
provided  in  whole  or  in  part  because  of 
the  previous  employment.  Any 
individual  who  performs  services  for 
the  employer  maintaining  the  plan  or 
who  is  a  member  of  the  employee 
organization  maintaining  the  plan  may 
be  a  covered  employee.  Thus,  common 
law  employees,  self-employed 
individuals,  independent  contractors, 
and  corporate  directors  can  be  covered 
employees.  Generally,  mere  eligibility 
for  coverage — as  opposed  to  actual 
coverage— does  not  make  an  individual 
a  covered  employee.  However,  if  an 
individual  who  otherwise  would  be  a 
covered  employee  is  denied  coverage 
imder  a  group  health  plan  in  violation 
of  applicable  law  (including  HIPAA), 


the  individual  is  considered  a  covered 
employee. 

Qualifying  Events 

The  rules  regarding  qualifying  events 
imder  the  final  regulations  generally  are 
the  same  as  those  in  the  1987  proposed 
regulations.  Under  the  final  regulations, 
a  qualifying  event  is  any  of  a  set  of 
specified  events  that  occurs  while  a 
group  health  plan  is  subject  to  COBRA 
and  that  causes  a  covered  employee  (or 
the  spouse  or  dependent  child  of  the 
covered  employee)  to  lose  coverage 
under  the  plan.  These  specified  events 
are:  the  death  of  a  covered  employee; 
the  termination  (other  than  by  reason  of 
gross  misconduct),  or  reduction  of 
hours,  of  a  covered  employee's 
employment;  the  divorce  or  legal 
separation  of  a  covered  employee  from 
the  covered  employee's  spouse;  a 
covered  employee's  becoming  entitled 
to  Medicare  benefits  under  Title  XVIII  of 
the  Social  Security  Act;  a  dependent 
child's  ceasing  to  be  a  dependent  child 
of  the  covered  employee  under  the  plan; 
and  a  proceeding  in  bankruptcy  under 
Title  11  of  the  United  States  Code  with 
respect  to  an  employer  from  whose 
employment  a  covered  employee  retired 
at  any  time.  The  addition  of  employer 
bankruptcy  as  a  qualifying  event  reflects 
the  amendments  made  to  COBRA  by 
OBRA  1986. 

The  reasons  for  which  an  employee 
has  a  termination  of  employment  or  a 
reduction  of  hours  of  employment 
generally  are  not  relevant  in 
determining  whether  the  termination  or 
reduction  of  hours  is  a  qualifying  event. 
Thus,  a  voluntary  termination,  a  strike, 
a  lockout,  a  layoff,  or  an  involuntary 
dischai<ge  each  may  constitute  a 
qualifyhig  event.  However,  if  an 
employee  is  discharged  for  gross 
misconduct,  the  termination  of 
employment  does  not  constitute  a 
qualifying  event.  The  final  regulations 
clarify  that  a  reduction  of  hours  of  a 
covered  employee's  employment 
includes  any  decrease  in  the  number  of 
hours  that  a  covered  employee  works  or 
is  required  to  work  that  does  not 
constitute  a  termination  of  employment. 
Thus,  if  a  covered  employee  takes  a 
leave  of  absence,  is  laid  off,  or  otherwise 
performs  no  hours  of  work  during  a 
period,  the  covered  employee  has 
experienced  a  reduction  in  hours  that,  if 
the  other  applicable  requirements  are 
satisfied,  constitutes  a  qualifying  event. 
(But  see  NoUce  94-103  (1994-2  C.B. 
569)  and  the  new  proposed  regulations, 
described  below,  for  special  rules 
regarding  FMLA  leave.)  A  covered 
employee's  loss  of  coverage  by  reason  of 
a  failure  to  work  the  minimum  nuimber 
of  hours  required  for  coverage 


constitutes  a  reduction  of  hours  of 
employment. 

Under  the  final  regulations,  to  lose 
coverage  means  to  cease  to  be  covered 
under  the  same  terms  and  conditions  as 
in  effect  immediately  before  the  event. 
The  final  regulations  clarify  that  a  loss 
of  coverage  includes  an  increase  in  an 
employee  premium  or  contribution 
resulting  from  one  of  the  events 
described  above.  The  loss  of  coverage 
need  not  be  concurrent  with  the  event; 
it  is  enough  that  the  loss  of  coverage 
occur  at  any  time  before  the  end  of  the 
maximum  coverage  period  (described 
below).  For  employer  bankruptcies,  the 
term  to  lose  coverage  also  includes  a 
substantial  elimination  of  coverage  that 
occurs  within  12  months  tiefore  or  after 
the  date  on  which  the  bankruptcy 
proceeding  begins. 

Under  the  final  regulations,  as  under 
the  1987  proposed  regulations, 
reductions  or  eliminations  in  coverage 
in  anticipation  of  an  event  are 
disregarded  in  determining  whether  the 
event  results  in  a  loss  of  coverage. 
Although  several  commenters  objected 
to  this  rule,  the  final  regulations  retain 
the  provision  in  order  to  protect 
qualified  beneficiaries  from  being 
deprived  of  their  COBRA  rights  because 
an  employer  or  employee  organization 
transposes  a  loss  or  reduction  of 
coverage  to  a  time  before  the  qualifying 
event.  This  rule  also  applies  in  cases 
where  a  covered  employee  discontinues 
the  coverage  of  a  spouse  in  anticipation 
of  a  divorce  or  legal  separation.  In  such 
a  case,  upon  receiving  notice  of  the 
divorce  or  legal  separation,  a  plan  is 
required  to  make  COBRA  continuation 
coverage  available,  effective  on  the  date 
of  the  divorce  or  legal  separation  (but 
not  for  any  period  before  the  date  of  the 
divorce  or  legal  separation). 

Under  the  final  regulations,  as  under 
the  1987  proposed  regulations,  an  event 
must  occur  while  the  group  health  plan 
is  subject  to  COBRA  in  order  to 
constitute  a  qualifying  event.  A  plan 
that  is  excepted  from  COBRA  (for 
example,  by  reason  of  the  small- 
employer  plan  exception)  and  that  later 
becomes  subject  to  COBRA  is  not 
required  to  provide  COBRA 
continuation  coverage  to  individuals 
who  experienced  what  would  otherwise 
be  a  qualifying  event  during  the  period 
when  the  plan  was  not  subject  to 
COBRA. 

Finally,  in  the  case  of  a  child  bom  to 
or  placed  for  adoption  with  a  covered 
employee  during  a  period  of  COBRA 
continuation  coverage,  the  quafifying 
event  that  gives  rise  to  that  period  of 
COBRA  continuation  coverage  is  the 
qualifying  event  applicable  to  that  child. 
Th'-.s,  if  a  second  qualifying  event  has 
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occurred  before  such  a  child  is  bom  (for 
example,  if  the  covered  employee  dies), 
the  second  Qualifying  event  also  applies 
to  the  newbbm  child. 

COBRA  Continuation  Coverage 

The  1987  proposed  regulations 
generally  re^er  to  the  coverage  that  a 
quahfied  betieficiary  is  entitled  to  as  the 
coverage  that  was  in  effect  on  the  day 
before  the  qualifying  event.  While  that 
is  generally  {true,  the  final  regulations 
have  been  revised  to  incorporate  the 
statutory  standard  that  a  qualified 
beneficiary  is  entitled  to  the  coverage 
made  available  to  similarly  situated 
beneficiarie$  with  respect  to  whom  a 
qualifying  event  has  not  occurred.  The 
final  regulations  generally  use  as  a 
shorthand  f^r  this  statutory  language  the 
phrase  "sin^larly  situated  nonCOBRA 
beneficiahefi"  instead  of  the  phrase 
"similarly  situated  active  employees" 
used  in  the  1987  proposed  regulations. 
In  certain  contexts  in  the  final 
regulations,!  though,  the  phrase 
"similarly  situated  active  employees"  is 
still  used  because  in  those  contexts — 
such  as  the  light  to  make  an 
independenjl  election  for  COBRA 
continuation  coverage — qualified 
beneficiaries  who  are  spouses  and 
dependent  children  of  covered 
employees  4re  entitled  to  the  rights  that 
employees  l^ave  (and  in  those  contexts, 
spouses  and  dependent  children  who 
are  not  qualified  beneficiaries  typically 
do  not  haveithe  rights  that  employees 
have). 

The  1987  proposed  regulations 
address  in  a  separate  question-and- 
answer  the  type  of  coverage  that  must  be 
made  avail»le  to  qualified  beneficiaries 
if  a  change  js  made  in  the  coverage 
provided  toisimilarly  situated 
nonCOBRA  beneficiaries.  The  final 
regulations  include  this  rule  in  the 
question-and-answer  that  defines 
COBRA  coi^nuation  coverage.  In  doing 
so,  the  final  regulations  delete  several 
specific  requirements  in  the  1987 
proposed  regulations.  For  example,  if 
coverage  fot  the  similarly  situated 
nonCOBRA  beneficiaries  is  changed  or 
eliminated,  the  1987  proposed 
regulations  Require  that  qualified 
beneficiaries  be  permitted  to  elect 
coverage  unider  any  remaining  plan 
made  available  to  the  similarly  situated 
active  employees.  Many  commenters 
objected  th^t  in  the  case  of  a  mere 
change  in  benefits,  the  requirement  to 
give  quahfied  beneficiaries  an  election 
among  othel-  plans  would  give  them 
greater  righis  than  those  active 
employees  inight  have.  The  final 
regulations  follow  the  suggestion  of  the 
commenterf  in  providing  that  the 
general  prii^ciple — that  qualified 


beneficiaries  have  the  same  rights  as 
similarly  situated  nonCOBRA 
beneficiaries — applies  in  this  situation. 
The  same  principle  also  applies  in 
determining  whether  credit  for 
deductibles  must  be  carried  over  from  a 
discontinued  plan  to  a  new  plan. 
Nevertheless,  if  an  employer  or 
employee  organization  providing  more 
than  one  plan  to  a  group  of  similarly 
situated  nonCOBRA  beneficiaries 
eliminates  benefits  under  one  plan 
without  giving  the  similarly  situated 
nonCOBRA  beneficiaries  the  right  to 
enroll  in  another  plan,  that  option 
would  still  have  to  be  made  available  to 
qualified  beneficiaries  if  the  employer 
continued  to  maintain  a  group  health 
plan  because  of  the  employer's 
obligation  to  continue  to  make  COBRA 
continuation  coverage  available. 

The  1987  proposed  regulations 
include  detailed  rules  requiring  that 
qualified  beneficiaries  generally  be 
offered  the  option  of  electing  only  core 
coverage  or  both  core  and  noncore 
coverage.  These  rules  were  based  on  a 
reference  in  the  conference  report  to  the 
Tax  Reform  Act  of  1986.  Many 
commenters  expressed  the  opinion  that 
the  reference  in  the  conference  report  is 
an  insufficient  basis  for  including  this 
concept  in  the  regulations  when  nothing 
in  the  statute  itself  suggests  a  distinction 
between  core  and  noncore  coverage. 
Commenters  also  contended  that  the 
core/noncore  distinction  would  create 
undue  administrative  complexity  and 
promote  adverse  selection.  After  careful 
consideration,  the  IRS  and  Treasury 
have  decided  not  to  include  in  either 
the  final  or  the  new  proposed 
regulations  any  such  requirement  to 
offer  for  core  coverage  separately. 
However,  comments  are  invited  on 
whether  such  a  requirement  should  be 
adopted. 

Tne  1987  proposed  regulations 
establish  standards  for  determining  the 
deductibles  and  limits  that  apply  to 
COBRA  continuation  coverage  in  a 
period  in  which  an  individual  or  a 
group  of  family  members  has  coverage 
that  is  not  COBRA  continuation 
coverage  and  then  elects  COBRA 
continuation  coverage.  (Of  course, 
during  a  period  in  which  an  individual 
or  group  of  family  members  had  only 
COBRA  continuation  coverage,  the  rules 
for  deductibles  and  Umits  would  apply 
to  them  in  the  same  manner  as  they 
would  to  similarly  situated  nonCOBRA 
beneficiaries.)  Some  commenters 
objected  to  the  provisions  of  the  1987 
proposed  regvdations  for  computing 
deductibles  or  limits  on  a  family  basis 
in  the  case  of  a  qualifying  event  (such 
as  divorce)  that  splits  a  family  into  two 
(or  more)  units.  The  1987  proposed 


regulations  would  require  that  each 
resulting  family  unit  be  credited  with  all 
the  expenses  incurred  by  the  entire 
family  before  the  qualifying  event.  The 
final  regulations  revise  this  rule.  Under 
the  final  regulations,  in  computing 
deductibles  and  limits  for  the  family 
unit  receiving  COBRA  coverage,  the 
plan  is  required  to  take  into  account 
only  those  expenses  incurred  before  the 
qualifying  event  by  family  members 
who  are  part  of  the  resulting  family  unit 
after  the  qualifying  event. 

The  1987  proposed  regulations 
provide  that  qualified  beneficiaries 
moving  outside  the  area  served  by  a 
region-specific  plan  must  be  given  the 
right  to  obtain  other  coverage  from  the 
employer  maintaining  the  region- 
specific  plan.  The  rule  conditions  the 
right  to  other  coverage  on  the  employer 
having  employees  in  the  area  to  which 
the  qualified  beneficiary  is  moving.  This 
proposed  rule  unduly  limits  the 
application  of  the  rule  in  the  case  of  an 
employer  or  employee  organization  that 
could  provide  other  coverage  to  the 
qualified  beneficiary  without  having  to 
establish  a  new  plan  or  enter  into  a  new 
group  insurance  contract  even  though 
the  employer  did  not  have  employees  or 
the  employee  organization  did  not  have 
members  in  the  area  that  the  qualified 
beneficiary  was  moving  to.  This  might 
be  the  case,  for  example,  if  the  employer 
or  employee  organization  maintained  a 
self-insured  plan  or  maintained  an 
insured  plan  through  an  insurance 
company  licensed  to  provide  that  same 
product  in  the  area  that  the  qualified 
beneficiary  was  moving  to.  The  final 
regulations  eliminate  the  condition  that 
an  employer  have  employees  in  the  area 
to  which  the  qualified  beneficiary  is 
moving  and  instead  require  that 
coverage  be  made  available  to  the 
qualified  beneficiary  if  the  employer  or 
employee  organization  would  be  able  to 
provide  coverage  to  the  qualified 
beneficiary  under  one  of  its  existing 
plans.  Generally  the  coverage  that  must 
be  made  available  is  that  made  available 
to  the  similarly  situated  nonCOBRA 
beneficiaries.  If,  however,  the  coverage 
made  available  to  the  similarly  situated 
nonCOBRA  beneficiaries  cannot  be 
made  available  in  the  area  that  the 
qualified  beneficiary  is  moving  to,  then 
the  coverage  that  must  be  made 
available  is  coverage  provided  to  other 
enaployees. 

The  1987  proposed  regulations 
require,  in  the  case  of  a  plan  providing 
open  enrollment  rights,  that  open 
enrollment  rights  be  extended  to 
qualified  beneficiaries  if  an  employer 
maintains  two  or  more  plans.  Thus,  that 
rule,  by  its  terms,  does  not  require  that 
open  enrollment  rights  be  given  if  an 
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employer  maintains  a  single  plan  and 
allows  active  employees  during  open 
enrollment  to  switch  between  categories 
of  coverage  such  as  single  and  family  or 
among  categories  such  as  employee- 
only,  employee-plus-one-dependent,  or 
employee-plus-two-or-more- 
dependents.  The  final  regulations 
eliminate  the  condition  Uiat  an 
employer  or  employee  organization 
maintain  two  or  more  plans  for  a 
qualified  beneficiary  to  have  open 
enrollment  rights.  Thus,  open 
enrollment  rights  must  be  extended  to 
qualified  beneficiaries  in  any  case  in 
which  they  are  extended  to  similarly 
situated  active  employees.  (Note  that  the 
open  enrollment  right  of  employees  to 
enroll  when  not  previously  enrolled 
would  not  have  to  be  extended  to 
individuals  who  previously  did  not 
elect  to  receive  COBRA  continuation 
coverage  because  an  individual  ceases 
to  be  a  qualified  beneficiary  if  COBRA 
continuation  coverage  is  not  elected.) 

The  1987  proposed  regulations 
require  that  qualified  beneficiaries  be 
given  the  same  right  to  add  new  family 
members  that  similarly  situated  active 
employees  have.  Many  commenters 
objected  to  this  rule,  arguing  that  it 
requires  more  than  a  mere  continuation 
of  coverage.  However,  COBRA 
continuation  coverage  is  more  than  just 
a  continuation  of  the  coverage  a 
qualified  beneficiary  had  before  the 
qualifying  event;  it  includes  the  same 
procedural  rights  to  expand  or  change 
coverage  that  similarly  situated  active 
employees  have.  Moreover,  the  policy 
behind  the  1987  proposed  regulations  is 
reflected  in  the  HIPAA  amendment  to 
COBRA  creating  special  qualified 
beneficiary  status  for  certain  newborn 
and  adopted  children  as  well  as  in  the 
HIPAA  special  enrollment  rights  in 
section  9801(f)  for  new  spouses  and  for 
newborn  and  adopted  children. 
Accordingly,  the  final  regulations 
provide  guidance  on  the  application  of 
the  HIPAA  special  enrollment  rights  to 
qualified  beneficiaries  and  retain  the 
rule  in  the  1987  proposed  regulations 
regarding  the  right  of  qualified 
beneficiaries  to  add  new  family 
members  (even  though  not  eligible  for 
the  HIPAA  special  enrollment  rights)  to 
the  same  extent  that  active  employees 
are  permitted  to  add  new  family 
members. 

Electing  COBRA  Continuation  Coverage 

The  final  regulations  set  forth  rules 
regarding  elections  of  COBRA 
continuation  coverage  by  qualified 
beneficiaries.  In  general,  a  group  health 
plan  is  required  to  offer  a  quahfied 
beneficiary  the  opportunity  to  elect 
COBRA  continuation  coverage  at  any 


time  during  the  election  period.  The 
election  period  begins  not  later  than  the 
date  the  qualified  beneficiary  would 
lose  coverage  by  reason  of  a  qualifying 
event  and  ends  not  earlier  than  60  days 
after  the  later  of  that  date  or  60  days 
after  the  date  on  which  the  qualified 
beneficiary  is  provided  notice  of  her  or 
his  right  to  elect  COBRA  continuation 
coverage.  For  purposes  of  determining 
whether  a  qualified  beneficiary's 
election  of  COBRA  continuation 
coverage  is  timely,  the  election  is 
deemed  to  be  made  on  the  date  it  is  sent 
to  the  employer  or  plan  administrator. 
The  final  regulations  clarify  that  a 
qualified  beneficiary  need  not  herself  or 
himself  elect  COBRA  continuation 
coverage;  that  election  can  be  made  on 
behalf  of  the  qualified  beneficiary  by  a 
third  party  (including  a  third  party  that 
is  not  a  qualified  beneficiary). 

Generally,  the  employer  or  plan 
administrator  must  determine  when  a 
qualifying  event  has  occurred,  and  a 
qualified  beneficiary  is  not  required  to 
give  notice  of  the  event.  However,  a 
covered  employee  or  qualified 
beneficiary  is  required  to  notify  the  plan 
administrator  of  a  qualifying  event  that 
is  a  divorce  or  legal  separation  of  the 
covered  employee  or  a  dependent 
child's  ceasing  to  be  a  dependent  child 
under  the  plan  terms.  The  1987 
proposed  regulations  prescribe  that  the 
notification  should  be  given  to  the 
employer  or  other  plan  administrator. 
The  final  regulations  simply  require  that 
the  notice  be  provided  to  the  plan 
administrator. 

The  notice  must  be  provided  writhin 
60  days  after  the  date  of  the  qualifying 
event  or  the  date  on  which  the  qualified 
beneficiary  would  lose  coverage  because 
of  the  qualifying  event,  whichever  is 
later.  If  the  notice  is  not  provided,  the 
group  health  plan  is  not  required  to 
make  COBRA  continuation  coverage 
available  to  the  qualified  beneficiary.^ 
In  the  case  of  the  covered  employee's 
divorce  or  legal  separation,  a  single 
notice  sent  by  or  on  behalf  of  the 
covered  employee  or  any  one  of  the 
qualified  beneficiaries  (that  is,  the 
spouse  or  a  dependent  child)  satisfies 
the  notice  requirement  for  all  those  who 


'  The  U.S.  Department  of  Labor  has  advised  the 
IRS  and  Treasury  that,  if  a  covered  employee  or 
qualified  benericiary  has  not  been  adequately 
informed  of  the  obligation  to  provide  notice  in  the 
case  of  a  qualifying  event  that  is  the  divorce  or  legal 
separation  of  the  covered  employee  or  that  is  a 
dependent  child's  ceasing  to  be  covered  under  the 
generally  applicable  requirements  of  the  plan,  the 
covered  employee's  or  qualified  beneficiary's 
failure  to  provide  timely  notice  to  the  plan 
administrator  will  not  affect  the  plan's  obligation  to 
make  continuation  coverage  available  upon 
receiving  notice  of  such  event. 


become  qualified  beneficiaries  as  a 
result  of  the  divorce  or  legal  separation. 

The  group  health  plan  must  make 
COBRA  continuation  coverage  available 
for  the  entire  election  period  if  the 
qualified  beneficiary  elects  coverage 
prior  to  the  end  of  the  period  (except  in 
the  case  of  a  revoked  waiver,  as 
discussed  below).  An  employer  or 
employee  organization  maintaining  a 
group  health  plan  using  an  indemnity  or 
reimbursement  arrangement  can  satisfy 
this  requirement  by  continuing  the 
qualified  beneficiary's  coverage  during 
the  election  period  or  by  discontinuing 
the  coverage  until  the  quahfied 
beneficiary  elects  COBRA  and  then 
retroactively  reinstating  the  qualified 
beneficiary's  coverage.  Under  the  final 
regulations,  as  under  the  1987  proposed 
regulations,  the  date  of  the  qualifying 
event  (and  thus,  the  beginning  of  the 
maximum  coverage  period)  is  not 
delayed  merely  because  a  plan  provides 
coverage  during  the  election  period. 
Claims  incurred  by  the  qualified 
beneficiary  during  the  election  period 
do  not  have  to  be  paid  imtil  COBRA 
continuation  coverage  is  elected  and 
any  payment  required  for  coverage  is 
made. 

For  a  group  health  plan  providing 
health  services — including  a  health 
maintenance  organization  or  a  walk-in 
clinic — a  qualified  beneficiary  who  has 
not  elected  and  paid  for  COBRA 
continuation  coverage  can  be  required 
to  choose  either  to  elect  and  to  pay  for 
coverage  or  to  pay  a  reasonable  and 
customary  charge  for  plan  services  (but 
only  if  the  quaUfied  beneficiary  will  be 
reimbursed  for  that  charge  within  30 
days  after  she  or  he  elects  COBRA 
continuation  coverage  and  makes  any 
payment  for  coverage).  Alternatively, 
the  plan  can  treat  the  qualified 
beneficiary's  use  of  the  plan's  health 
services  as  a  constructive  election  of 
COBRA  continuation  coverage  and,  if  it 
so  notifies  the  qualified  beneficiary 
prior  to  the  use  of  services,  can  require 
payment  for  COBRA  continuation 
coverage. 

The  final  regulations  adopt  the 
position  in  Communications  Workers  of 
America  v.  NYNEX  Corp.,  898  F.2d  887 
(2d  Cir.  1989),  regarding  the  responses 
that  a  group  health  plan  must  make  with 
respect  to  the  rights  of  a  qualified 
beneficiary  during  that  qualified 
beneficiary's  election  period. 
Specifically,  the  final  regulations 
require  that  the  plan  make  a  complete 
response  to  any  inquiry  from  a  health 
care  provider  regarding  the  quahfied 
beneficiary's  right  to  coverage  under  the 
plan  during  the  election  period.  Thus,  if 
the  qualified  beneficiary  has  not  yet 
elected  COBRA  continuation  coverage 
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but  remains  icovered  under  the  plan 
during  the  ejection  period  (subject  to 
retroactive  qancellation  if  no  election  is 
made),  the  pflan  must  so  inform  the 
health  care  provider.  Conversely,  if  the 
qualified  beipeficiary  is  not  covered 
during  the  election  period  prior  to  her 
or  his  election,  the  plan  must  inform  the 
health  care  Provider  that  the  qualified 
beneficiary  (foes  not  have  current 
coverage  buj  will  have  retroactive 
coverage  if  (JOBRA  continuation 
coverage  is  fleeted.  (The  final 
regulations  ilso  include  similar 
requirements  with  respect  to  inquiries 
made  by  health  care  providers  during 
the  30-  and  45-day  grace  periods  for 
paying  for  CJDBRA  continuation 
coverage.)    ' 

A  qualified  beneficiary  who  waives 
COBRA  continuation  coverage  during 
the  election  jperiod  can  revoke  the 
waiver  befofe  the  end  of  the  election 
period,  but  ttie  group  health  plan  is  not 
then  required  to  provide  coverage  as  of 
any  date  prior  to  the  revocation. 
Although  sekreral  commenters  objected 
to  the  rule  i0  the  1987  proposed 
regulations  Allowing  the  revocation 
during  the  ejection  period  of  any 
previous  waSver,  the  final  regulations 
retain  this  rple.  If  the  rule  permitted 
irrevocable  waivers,  plans  might  induce 
qualified  beneficiaries  to  execute 
waivers  hastily  before  becoming  fully 
informed  of  their  rights  and  having  the 
opportunity  to  carefully  consider 
whether  to  elect  COBRA.  As  with  the 
election  of  COBRA  continuation 
coverage,  a  Waiver  or  a  revocation  of  a 
waiver  is  deiemed  to  be  made  on  the 
date  sent.  T^ie  employer  or  employee 
organization  maintaining  the  group 
health  plan  ^s  not  permitted  to  withhold 
money,  benefits,  or  anything  else  to 
which  the  qualified  beneficiary  is 
entitled  under  any  law  or  agreement  in 
order  to  induce  a  qualified  beneficiary 
to  make  paylment  for  COBRA 
continuatioti  coverage  or  to  surrender 
any  rights  u^der  COBRA.  Any  waiver  of 
COBFA  con|tinuation  coverage  rights 
obtained  through  such  means  will  be 
invalid.  However,  the  general  rules  for 
coverage  di^ring  the  election  period 
apply  in  the  case  of  waivers  and 
revocations  of  waivers.  Thus,  in  the  case 
of  an  indeninity  arrangement,  the  plan 
can  deny  coverage  for  claims  imtil 
payment  fof  the  coverage  has  been  made 
(as  can  alsoibe  done  with  those  health 
maintenande  organizations  or  walk-in 
clinics  that  jadopt  this  method  for 
complying  with  the  COBRA 
continuation  coverage  requirements 
during  the  election  period). 

A  group  oealth  plan  must  offer  each 
quahfied  b^eficiary  the  opportimity  to 
make  an  independent  election  to  receive 


COBRA  continuation  coverage  and, 
during  an  open  enrollment  period,  to 
choose  among  any  options  available  to 
similarly  situated  active  employees. 
This  requirement  also  applies  to  any 
child  bom  to  or  placed  for  adoption 
with  a  covered  employee  during  a 
period  of  COBRA  continuation 
coverage.  (An  election  for  a  minor  child 
may  be  made  by  the  child's  parent  or 
legal  guardian.)  If  a  covered  employee  or 
the  spouse  of  a  covered  employee  elects 
COBRA  continuation  coverage  and  the 
election  does  not  specify  whether  the 
election  is  for  self-only  coverage,  the 
election  is  deemed  to  include  an 
election  of  COBRA  continuation 
coverage  on  behalf  of  other  quahfied 
beneficiaries  with  respect  to  that 
quaUfying  event. 

Duration  of  COBRA  Continuation 
Coverage 

The  1987  proposed  regulations 
incorporate  the  statutory  bases  for 
terminating  COBRA  continuation 
coverage  except  the  rule  (added  by 
OBRA  1989  and  amended  by  HIPAA) 
that  COBRA  coverage  can  be  terminated 
in  the  month  that  is  more  than  30  days 
after  a  final  determination  that  a 
qualified  beneficiary  is  no  longer 
disabled.  The  new  proposed  regulations 
add  this  statutory  basis  for  terminating 
COBRA  coverage,  with  two 
clarifications.  First,  the  new  proposed 
regulations  clarify  that  a  determination 
that  a  qualified  beneficiary  is  no  longer 
disabled  allows  termination  of  COBRA 
continuation  coverage  for  all  quahfied 
beneficiaries  who  were  entitled  to  the 
disability  extension  by  reason  of  the 
disability  of  the  qualified  beneficiary 
who  has  been  determined  to  no  longer 
be  disabled.  Second,  the  new  proposed 
regulations  clarify  that  such  a 
determination  does  not  allow 
termination  of  the  COBRA  continuation 
coverage  of  a  quahfied  beneficiary 
before  the  end  of  the  maximum  coverage 
period  that  would  apply  without  regard 
to  the  disability  extension. 

Section  4980B(fl(2)(B)(iv)  provides 
that  a  qualified  beneficiary's  right  to 
COBRA  continuation  coverage  may  be 
terminated  when  the  qualified 
beneficiary  "first  becomes,"  after  the 
date  of  the  COBRA  election,  covered 
under  another  group  health  plan 
(subject  to  certain  additional  conditions) 
or  entitled  to  Medicare  benefits.  The 
final  regulations  add  two  new 
questions-and-answers  that  provide 
guidance  on  this  provision. 

The  1987  proposed  regulations 
substitute  "is"  for  the  statutory  phrase 
"first  becomes."  The  effect  of  this 
substitution  was  to  {}ermit  an  employer 
to  cut  off  a  qualified  beneficiary's  right 


to  COBRA  continuation  coverage  based 
upon  other  group  health  plan  coverage 
that  the  qualified  beneficiary  first 
became  covered  under  before  she  or  he 
elected  COBRA  coverage.  In  the  case  of 
entitlement  to  Medicare  benefits,  the 
1987  proposed  regulations  not  only  shift 
the  statutory  "becomes"  to  "is,"  they 
also  exclude  fi'om  the  definition  of 
qualified  beneficiary  anyone  who  is 
entitled  to  Medicare  benefits  on  the  day 
before  the  qualifying  event.  After  careful 
consideration,  the  IRS  and  Treasury 
concluded  that  the  better  interpretation 
of  the  statute  is  that  other  group  health 
plan  coverage  that  a  quahfied 
beneficiary  has  before  the  COBRA 
election  is  not  a  basis  for  cutting  off  the 
qualified  beneficiary's  right  to  COBRA 
continuation  coverage.  CThe  same  rule 
applies  for  entitlement  to  Medicare 
benefits.) 

Based  upon  the  recommendation  of 
the  IRS,  the  Sohcitor  General  filed  an 
amicus  brief  before  the  Supreme  Court 
urging  this  position,  which  was 
unanimously  adopted  by  the  Supreme 
Court  in  Geissal  v.  Moore  Medical  Corp., 
118  S.  Ct.  1869  (1998).  The  final 
regulations  adopt  the  position  urged  by 
the  IRS  and  Treasury  and  adopted  by 
the  Court  in  Geissal.  They  provide  that 
an  employer  may  cut  off  the  right  to 
COBRA  continuation  coverage  based 
upon  other  group  health  plan  coverage 
or  entitlement  to  Medicare  benefits  only 
if  the  qualified  beneficiary  first  becomes 
covered  under  the  other  group  health 
plan  coverage  or  entitled  to  the 
Medicare  benefits  after  the  date  of  the 
COBRA  election. 

The  statutory  rule  allowing  a  plan  to 
discontinue  COBRA  continuation 
coverage  on  account  of  coverage  under 
another  group  health  plan  was  amended 
by  OBRA  1989  to  prohibit  the 
discontinuance  if  the  qualified 
beneficiary's  other  coverage  was  subject 
to  a  preexisting  condition  exclusion. 
This  amendment  was  further  modified 
by  HIPAA  to  allow  discontinuance  of 
COBRA  continuation  coverage  if  the 
preexisting  condition  exclusion  does 
not  apply  or  is  satisfied  by  reason  of  the 
limitations  on  preexisting  condition 
exclusions  in  section  9801.  The  final 
regulations  reflect  this  amendment  and 
clarify  that  coverage  under  another 
group  health  plan  includes  coverage 
imder  a  governmental  plan. 

Many  commenters  asked  whether 
mere  ehgibihty  for  Medicare  justifies  a 
discontinuance  of  COBRA  continuation 
coverage.  In  addition,  many  inquiries 
have  been  received  that  ask  whether  the 
qualified  beneficiary  must  be  entitled  to 
both  Part  A  and  B  of  Medicare.  The  final 
regulations  clarify  that  entitlement  to 
Medicare  benefits  means  being  eiuoUed 
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in  Medicare  and  does  not  mean  merely 
being  eligible  to  enroll  in  Medicare.  The 
final  regulations  also  clarify  that  being 
entitled  to  either  Part  A  or  B  is  sufficient 
for  the  plan  to  discontinue  COBRA 
continuation  coverage  (assuming  that 
the  entitlement  to  Medicare  benefits 
first  arises  after  COBRA  continuation 
coverage  has  been  elected). 

The  1987  proposed  regulations  allow 
a  plan  to  discontinue  providing  COBRA 
continuation  coverage  to  a  qualified 
beneficiary  for  cause  on  the  same  basis 
that  the  plan  could  terminate  for  cause 
the  coverage  of  a  similarly  situated 
active  employee  (except  for  payments 
that  would  be  untimely  if  made  by  a 
nonCOBRA  beneficiary  but  that  are 
made  within  the  grace  periods  provided 
by  COBRA).  The  final  regulations 
provide  that,  for  example,  if  a  plan 
terminates  the  coverage  of  similarly 
situated  active  employees  for  the 
submission  of  a  fraudulent  claim,  then 
the  COBRA  continuation  coverage  of  a 
qualified  beneficiary  can  also  be 
terminated  for  the  submission  of  a 
fraudulent  claim. 

The  1987  proposed  regulations  reflect 
the  statutory  rules  that  were  then  in 
effect  for  the  maximum  period  that  a 
plan  is  required  to  make  COBRA 
continuation  coverage  available.  Since 
then  the  statute  has  been  amended  to 
add  the  disability  extension,  to  permit 
plans  to  extend  the  notice  period  if  the 
maximum  coverage  period  is  also 
extended  (referred  to  as  the  optional 
extension  of  the  required  periods),  and 
to  add  a  special  rule  in  the  case  of 
Medicare  entitlement  preceding  a 
qualifying  event  that  is  the  termination 
or  reduction  of  hours  of  employment. 
The  new  proposed  regulations  reflect 
these  statutory  changes.  The  maximum 
coverage  period  for  a  qualifying  event 
that  is  the  bankruptcy  of  the  employer 
has  also  been  added  to  the  new 
proposed  regulations. 

Tne  1998  proposed  regulations  set 
forth  the  requirements  for  a  disability 
extension  to  apply  to  a  qualified 
beneficiary.  Those  requirements  have 
been  incorporated  into  the  final 
regulations,  with  one  clarification.  One 
of  the  conditions  for  a  disability 
extension  to  apply  is  that  the  qualified 
beneficiary  be  disabled  diuing  the  first 
60  days  of  COBRA  continuation 
coverage.  In  the  case  of  a  qualified 
beneficiary  who  is  bom  to  or  placed  for 
adoption  with  a  covered  employee 
during  a  period  of  COBRA  continuation 
coverage,  the  final  regulations  clarify 
that  the  60-day  period  is  measured  from 
the  date  of  the  child's  birth  or 
placement  for  adoption. 

The  1987  proposed  regulations  set 
forth  standards  for  expanding  the 


maximum  coverage  period  in  the  case  of 
multiple  qualifying  events.  Since  1987, 
the  statutory  rules  for  multiple 
qualifying  events  have  been  stffected  by 
the  addition  of  the  disabiUty  extension 
and  the  optional  extension  of  required 
periods.  The  final  regulations  reflect  the 
statutory  changes. 

In  addition,  the  final  regulations 
clarify  that  a  termination  of  employment 
following  a  qualifying  event  that  is  a 
reduction  of  hours  of  employment  does 
not  expand  the  maximum  coverage 
period.  Accord.  Burgess  v.  Adams  Tool 
&■  Engineering,  Inc.,  908  F.  Supp.  473 
(W.D.  Mich.  1995);  contra,  Gibbs  v. 
Anchorage  School  District,  1995  U.S. 
LEXIS  6290  (D.  Ark.  1995).  The 
underlying  pattern  in  the  statute  is 
generally  to  require  18  months  (or  29 
months,  in  the  case  of  a  disabiUty 
extension)  of  coverage  for  qualifying 
events  that  are  the  termination  or 
reduction  of  hours  of  a  covered 
employee's  employment  and  36  months 
for  other  qualifying  events.  The 
statutory  provision  for  expansion  of  the 
18-month  period  to  36  months  upon  the 
occurrence  of  a  second  qualifying  event 
generally  follows  this  pattern  by 
allowing  a  qualified  beneficiary  who 
would  have  been  entitled  to  36  months 
of  coverage  if  the  second  qualifying 
event  had  occurred  first  to  get  a  total  of 
36  months  of  COBRA  continuation 
coverage.  The  statute  lists  six  categories 
of  qualifying  events,  and  termination  of 
employment  and  reduction  of  hours  of 
employment  are  in  the  same  category 
(just  as  divorce  and  legal  separation  are 
in  the  same  category  of  qualifying 
event).  Treating  a  reduction  of  hours  of 
employment  and  a  termination  of 
employment  as  variations  of  a  single 
quaUfying  event  rather  than  as  two 
distinct  qualifying  events  is  consistent 
with  the  overall  design  of  the  statute. 

The  1987  proposea  regulations 
address  situations  in  which,  following  a 
qualifying  event,  an  employer  provides 
edtemative  coverage,  rather  than  COBRA 
continuation  coverage,  to  a  former 
employee  and  her  or  his  spouse  and 
dependent  children.  The  1987  proposed 
regulations  provide  that  if  the 
alternative  coverage  does  not  satisfy  the 
requirements  for  COBRA  continuation 
coverage,  each  qualified  beneficiary 
must  be  given  the  opportunity  to  elect 
COBRA  continuation  coverage  instead 
of  the  alternative  coverage.  If,  however, 
the  alternative  coverage  would  satisfy 
the  requirements  for  COBRA 
continuation  coverage,  the  1987 
proposed  regulations  provide  that,  at  the 
time  of  the  original  qualifying  event,  the 
employee,  spouse,  and  dependent 
children  need  not  be  provided  with  the 
opportunity  to  elect  COBRA 


continuation  coverage.  The  final 
regulations  generally  retain  these  rules 
but  also  clarify  that  if  the  employer 
increases  the  employee  sheire  of 
premiums  upon  the  occurrence  of  a 
qualifying  event,  the  quaUfied 
beneficiaries  must  be  offered  the 
opportunity  to  elect  COBRA 
continuation  coverage. 

The  1987  proposed  regulations  further 
provide  that,  if  the  alternative  coverage 
does  not  satisfy  the  requirements  for 
COBRA  continuation  coverage  and  if, 
after  the  original  qualifying  event,  a 
qualifying  event  occurs  that  would 
cause  a  spouse  or  dependent  child  to 
lose  the  alternative  coverage,  the  spouse 
or  child  must  be  offered  COBRA 
continuation  coverage.  However,  if  the 
alternative  coverage  satisfies  the 
requirements  for  COBRA  continuation 
coverage,  and  if  another  qualifying 
event  that  causes  the  spouse  or 
dependent  child  to  lose  the  alternative 
coverage  occurs  more  than  18  months 
after  the  original  qualifying  event,  the 
1987  proposed  regulations  provide  that 
the  spouse  or  dependent  child  need  not 
be  o^ered  COBRA  continuation 
coverage.  The  final  regulations  modify 
the  1987  proposed  regulations  and 
provide  that  if  an  event  such  as  the 
death  of  or  divorce  fitjm  the  covered 
employee  would  end  the  right  of  a 
spouse  or  dependent  child  to  receive  the 
alternative  coverage  (whether  during  or 
after  the  first  18  months  of  COBRA 
continuation  coverage),  then  that  event 
is  a  qualifying  event,  regardless  of 
whether  the  alternative  coverage  would 
satisfy  the  requirements  for  COBRA 
continuation  coverage. 

The  Uniformed  Services  Employment 
and  Reemployment  Rights  Act  of  1994 
(USERRA)  gives  certain  members  of  the 
military  reserves  the  right  to  up  to  18 
months  of  continuation  coverage  when 
they  are  called  to  active  duty.  Many 
people  have  asked  if  the  USERRA  and 
COBRA  periods  of  continuation 
coverage  run  concurrently  or 
consecutively.  The  final  regulations 
clarify  that  USERRA  coverage  is 
alternative  coverage.  Thus,  the  periods 
run  concurrently. 

The  1987  proposed  regulations 
include  the  statutory  rule  requiring  that 
a  conversion  option  otherwise  made 
available  under  the  plan  be  made 
available  within  180  days  before  the  end 
of  the  maximum  coverage  period.  The 
final  regulations  adopt  this  rule  without 
change. 

Paying  for  COBRA  Continuation 
Coverage 

The  1987  proposed  regulations 
identify  the  qualified  beneficiary  as  the 
pe'^on  that  can  be  required  to  pay  the 
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applicable  p^miiun.  Many  plans  and 
employers  h^ve  asked  whether  they 
must  accept  payment  on  behalf  of  a 
qualified  beieficiary  from  third  parties, 
such  as  a  hospital  or  a  new  employer. 
Nothing  in  tiie  statute  requires  the 
qualified  beneficiary  to  pay  the  amount 
required  by  ^e  plan;  the  statute  merely 
permits  the  plan  to  require  that  payment 
be  made.  In  0rder  to  make  clear  that  any 
person  may  |nake  the  required  payment 
on  behalf  of  la  qualified  beneficiary,  the 
final  regulations  modify  the  rule  in  the 
1987  proposed  regulations  to  refer  to  the 
payment  requirement  without 
identifying  tee  person  who  makes  the 
payment. 

The  1998  proposed  regulations 
address  the  tmount  that  a  plan  can 
reqmre  to  bej  paid  for  CDBRA 
continuatio4  coverage  during  the 
disability  extension.  This  amount  is  150 
percent  of  thie  applicable  premium 
instead  of  the  limit  of  102  percent  of  the 
applicable  p^mium  that  applies  for 
coverage  outside  the  disability 
extension.  The  1998  proposed 
regulations  specifically  reserve  the  issue 
of  the  amoulit  a  plan  could  require  to  be 
paid  in  a  ca^  where  only  nondisabled 
family  members  of  the  disabled 
individual  receive  COBRA  continuation 
coverage  during  the  disability  extension. 
The  preamble  to  the  1998  proposed 
regulations  Solicited  comments  on  this 
issue.  Commenters  suggested  that  the 
150  percent  rate  could  be  required  if  the 
disabled  individual  was  part  of  the 
coverage  grojup  but  that  the  limit  could 
be  the  102  percent  rate  if  only 
nondisabled  qualified  beneficieuies  were 
in  the  coverage  group.  The  final 
regulations  ^dopt  this  suggestion. 

The  1987  proposed  regulations 
provide  thatjthe  amount  required  to  be 
paid  for  a  qualified  beneficiary's 
COBRA  continuation  coverage  must  be 
fixed  in  advince  for  each  12-month 
determination  period.  Many 
commenters  suggested  exceptions  that 
could  be  made  to  this  general  rule. 
Section  498QB(f)(4)(C)  explicitly 
requires  tha^  the  determination  of  the 
applicable  pk^mium  be  made  for  a 
period  of  12  months  and  that  the 
determinatidn  be  made  before  the 
begiiming.  itherefore,  the  final 
regulations  90  not  permit  an  increase  in 
the  apphcable  premium  during  the  12- 
month  determination  period.  However, 
the  final  reg^ilations  do  revise  the 
general  rule  from  the  1987  proposed 
regulations  |o  recognize  the  difference 
between  the<  applicable  premium  (which 
may  not  be  Increased  during  a  12-month 
determination  period  and  which  is  the 
basis  for  calculating  the  maximum 
amount  that  the  plan  can  require  to  be 
paid  for  CO  iRA  continuation  coverage) 


and  the  maximum  amount  that  the  plan 
can  require  to  be  paid  for  COBRA 
continuation  coverage.  Thus,  the  final 
regulations  permit  a  plan  to  increase  the 
amount  it  requires  to  be  paid  for  COBRA 
continuation  coverage  during  a 
determination  period  to  take  into 
account  the  permitted  increases  during 
the  disability  extension,  to  explicitly 
permit  a  plan  that  is  requiring  payment 
of  less  than  the  maximum  permissible 
amount  to  increase  the  amount  required 
to  be  paid  during  the  12-month 
determination  period,  and  to  permit  an 
increase  if  a  qualified  beneficiary 
changes  to  more  expensive  coverage 
(but  also  to  require  a  reduction  if  the 
qualified  beneficiary  changes  Ao  less 
expensive  coverage). 

The  1987  proposed  regulations  set 
forth  the  statutory  requirement  that 
qualified  beneficiaries  be  allowed  to  pay 
for  COBRA  coverage  in  monthly 
installments.  The  1987  proposed 
regulations  add  that  plans  may  allow 
payment  to  be  made  at  other  intervals, 
and  specifically  mention  quarterly  or 
semiannual  payment  as  examples.  The 
final  regulations  adopt  the  rule  in  the 
1987  proposed  regulations,  but  the  final 
regulations  add  weekly  payment  as  an 
example  to  make  clear  that  shorter  than 
monthly  installments  are  also  permitted. 

The  1987  proposed  regulations 
provide  that  the  first  payment  for 
COBRA  continuation  coverage  does  not 
apply  prospectively  only.  In  order  to 
make  clear  that  a  plan  is  not  precluded 
from  allowing  a  qualified  beneficiary  to 
apply  the  first  payment  prospectively 
only,  the  final  regulations  provide  that 
quadified  beneficiaries  need  not  be  given 
the  option  of  having  the  first  payment 
for  COBRA  continuation  coverage  apply 
prospectively  only. 

The  1987  proposed  regulations 
address  the  issue  of  timely  payment  for 
COBRA  continuation  coverage, 
including  an  interpretation  of  the 
statutory  grace  periods  of  45  days  for  the 
initial  payment  and  30  days  for  all  other 
payments.  Commenters  pointed  out  that 
the  application  of  the  statutory  grace 
period  rules  could  produce  an 
anomalous  result  in  some  situations, 
such  as  allowing  a  plan  to  require 
payment  for  the  third  month  of  COBRA 
continuation  coverage  earlier  than  the 
plan  could  require  payment  for  the  first 
two  months.  OBRA  1989  amended  the 
45-day  grace  period  rule  to  prevent  this, 
and  the  final  regulations  conform  to  the 
OBRA  1989  change.  The  final 
regulations  also  clarify  that  payment  is 
considered  made  on  the  date  it  is  sent. 

The  final  regulations  also  add  a 
requirement  (similar  to  the  one 
described  above  for  the  election  period) 
relating  to  the  response  that  a  plan  must 


give  when  a  health  care  provider,  such 
as  a  physician,  a  hospital,  or  a 
pharmacy,  contacts  the  plan  to  confirm 
coverage  of  a  qualified  beneficiary  with 
respect  to  whom  the  required  paj^nent 
has  not  been  made  for  the  current 
period  (but  for  whom  any  applicable 
grace  period  has  not  expired).  In  such  a 
case,  the  plan  is  required  to  inform  the 
health  care  provider  of  all  of  the  details 
of  the  qualified  beneficiary's  right  to 
coverage  during  the  applicable  grace 
periods. 

Many  individuals  have  inquired  about 
a  plan's  right  to  discontinue  their 
COBRA  continuation  coverage  because 
the  amount  of  the  payment  made  was 
short  by  an  amount  that  is  not 
significant.  Sometimes  the  error  has 
been  clearly  one  of  transposed  digits  on 
a  check  tendered  for  payment;  in  other 
instances,  payment  has  been  short  by 
such  a  small  amount  that  it  would  be 
unreasonable  to  attribute  the  shortfall  to 
anything  other  than  mistake.  The  final 
regulations  establish  a  mechanism  for 
the  treatment  of  payments  that  are  short 
by  an  insignificant  amount.  Either  the 
plan  must  treat  the  payment  as 
satisfying  the  plan's  payment 
requirement  or  it  must  notify  the 
qualified  beneficiary  of  the  amoimt  of 
the  deficiency  and  grant  the  qualified 
beneficiary  a  reasonable  period  of  time 
for  the  deficiency  to  be  paid.  The  final 
regulations  provide  that,  as  a  safe 
harbor,  a  period  of  30  days  is  deemed 
to  be  a  reasonable  period  for  this 
purpose. 

Business  Reorganizations 

The  1987  proposed  regulations 
provide  little  direct  guidance  on  the 
allocation  of  responsibility  for  COBRA 
continuation  coverage  in  the  event  of 
corporate  transactions,  such  as  a  sale  of 
stock  of  a  subsidiary  or  a  sale  of 
substantial  assets.  Commenters  on  the 
1987  proposed  regulations  requested 
further  guidance  on  corporate 
transactions,  pointing  out  that  the 
existing  degree  of  uncertainty  tends  to 
drive  up  the  costs  and  risks  of  a 
transaction  to  both  buyers  and  sellers. 
The  IRS  and  Treasury  share  this  view 
and  beUeve  also  that  greater  certainty 
helps  to  protect  the  rights  of  qualified 
beneficiaries  in  these  transactions.  The 
IRS  has  been  contacted  by  many 
qualified  beneficiaries  whose  COBRA 
continuation  coverage  has  been  dropped 
or  denied  in  the  context  of  a  corporate 
transaction.  In  many  cases,  these 
qualified  beneficiaries  have  been  told  by 
each  of  the  buyer  and  the  seller  that  the 
other  party  is  the  one  responsible  for 
providing  them  with  COBRA 
continuation  coverage. 
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The  preamble  to  the  1998  proposed 
regulations  requested  comments  on  a 
possible  approach  to  allocating 
responsibility  for  COBRA  continuation 
coverage  in  corporate  transactions. 
Commenters  suggested  that,  in  a  stock 
sale,  as  in  an  asset  sale,  it  would  be 
consistent  with  standard  commercial 
practice  to  provide  that  the  seller  retains 
liability  for  all  existing  qualified 
beneficiaries,  including  those  formerly 
associated  with  the  subsidiary  being 
sold.  The  IRS  and  Treasury  have  studied 
the  comments  and  given  consideration 
to  several  alternatives  with  a  view  to 
establishing  rules  that  will  minimize  the 
administrative  burden  and  transaction 
costs  for  the  parties  to  transactions 
while  protecting  the  rights  of  qualified 
beneficiaries  and  maintaining 
consistency  with  the  statute. 

Accordingly,  the  new  proposed 
regulations  make  clear  that  the  parties  to 
a  transaction  are  free  to  allocate  the 
responsibility  for  providing  COBRA 
continuation  coverage  by  contract,  even 
if  the  contract  imposes  responsibility  on 
a  difi'erent  party  than  would  the  new 
proposed  regulations.  So  long  as  the 
party  to  whom  the  contract  allocates 
responsibility  performs  its  obligations, 
the  other  peuty  will  have  no 
responsibility  for  providing  COBRA 
continuation  coverage.  If,  however,  the 
party  allocated  responsibility  imder  the 
contract  defaults  on  its  obligation,  and 
if,  under  the  new  proposed  regulations, 
the  other  party  would  have  the 
obligation  to  provide  COBRA 
continuation  coverage  in  the  absence  of 
a  contractual  provision,  then  the  other 
party  would  retain  that  obligation.  This 
approach  would  avoid  prejudicing  the 
rights  of  qualified  beneficiaries  to 
COBRA  continuation  coverage  based 
upon  the  provisions  of  a  contract  to 
which  they  were  not  a  party  and  imder 
which  the  employer  with  the  underlying 
obligation  under  the  regulations  to 
provide  COBRA  continuation  coverage 
could  otherwise  contract  away  that 
obligation  to  a  party  that  fails  to 
perform.  Moreover,  the  party  with  the 
imderlying  responsibility  under  the 
regulations  can  insist  on  appropriate 
security  and,  of  course,  could  pursue 
contractual  remedies  against  the 
defaulting  party. 

The  new  proposed  regulations 
provide,  for  both  sales  of  stock  and  sales 
of  substantial  assets,  such  as  a  division 
or  plant  or  substantially  all  the  assets  of 
a  trade  or  business,  that  the  seller 
retains  the  obligation  to  make  COBRA 
continuation  coverage  available  to 
existing  qualified  beneficiaries.  In 
addition,  in  situations  in  which  the 
seller  ceases  to  provide  any  group 
health  plan  to  any  employee  in 


connection  with  the  sale  whether  such 
a  cessation  is  in  connection  with  the 
sale  is  determined  on  the  basis  of  the 
facts  and  circumstances  of  each  case 
and  thus  is  not  responsible  for 
providing  COBRA  continuation 
coverage,  the  new  proposed  regulations 
provide  that  the  buyer  is  responsible  for 
providing  COBRA  continuation 
coverage  to  existing  qualified 
beneficiaries.  This  secondary  liability 
for  the  buyer  appUes  in  all  stock  sales 
and  in  all  sales  of  substantial  assets  in 
which  the  buyer  continues  the  business 
operations  associated  with  the  assets 
without  interruption  or  substantial 
change. 

A  particular  type  of  asset  sale  raises 
issues  for  which  the  new  proposed 
regulations  do  not  provide  any  special 
rules.  (Thus,  the  general  rules  in  the 
new  proposed  regulations  for  business 
reorganizations  would  apply  to  this  type 
of  transaction.)  This  type  of  asset  sale  is 
one  in  which,  after  purchasing  a 
business  as  a  going  concern,  the  buyer 
continues  to  employ  the  employees  of 
that  business  and  continues  to  provide 
those  employees  exactly  the  same  health 
coverage  that  they  had  before  the  sale 
(either  by  providing  coverage  through 
the  same  insurance  contract  or  by 
estabUshing  a  plan  that  mirrors  the  one 
that  provided  benefits  before  the  sale). 
The  application  of  the  rules  in  the  new 
proposed  regulations  to  this  type  of 
asset  sale  would  require  the  seller  to 
make  COBRA  continuation  coverage 
available  to  the  employees  continuing  in 
employment  with  the  buyer  (and  to 
other  family  members  who  are  qualified 
beneficiaries).  Ordinarily,  the 
continuing  employees  (or  their  family 
members)  would  be  very  unlikely  to 
elect  COBRA  continuation  coverage 
from  the  seller  when  they  can  receive 
the  same  coverage  (usually  at  much 
lower  cost)  as  active  employees  of  the 
buyer. 

Consideration  is  being  given  to 
whether,  under  appropriate 
circumstances,  such  an  asset  sale  would 
be  considered  not  to  result  in  a  loss  of 
coverage  for  those  employees  who 
continue  in  employment  with  the  buyer 
after  the  sale.  A  countervailing  concern, 
however,  relates  to  those  qualified 
beneficiaries  who  might  have  a  reason 
to  elect  COBRA  continuation  coverage 
from  the  seller.  An  example  of  such  a 
qualified  beneficiary  would  be  an 
employee  who  continues  in 
employment  with  the  buyer,  whose 
family  is  likely  to  have  medical 
expenses  that  exceed  the  cost  of  COBRA 
coverage,  and  who  has  significant 
questions  about  the  solvency  of  the 
buyer  or  other  concerns  about  how  long 


the  buyer  might  continue  to  provide  the 
same  health  coverage. 

Under  one  possible  approach,  a  loss 
of  coverage  would  be  considered  not  to 
have  occurred  so  long  as  the  purchasing 
employer  in  an  asset  sale  continued  to 
maintain  the  same  group  health  plan 
coverage  that  the  seller  maintained 
before  the  sale  without  charging  the 
employees  any  greater  percentage  of  the 
total  cost  of  coverage  than  the  seller  had 
charged  before  the  sale.  For  this 
purpose,  the  coverage  would  be 
considered  unchanged  if  there  was  no 
obligation  to  provide  a  summary  of 
material  modifications  within  60  days 
after  the  change  due  to  a  material 
reduction  in  covered  services  or  benefits 
under  the  rules  that  apply  under  Title 
I  of  ERISA.  If  these  conditions  were 
satisfied  for  the  maximum  coverage 
period  that  would  otherwise  apply  to 
the  seller's  termination  of  employment 
of  the  continuing  employees  (generally 
18  months  from  the  date  of  the  sale), 
then  those  terminations  of  employment 
would  never  be  considered  qualifying 
events.  If  the  conditions  were  not 
satisfied  for  the  full  maximum  coverage 
period,  then  on  the  date  when  they 
ceased  to  be  satisfied  the  seller  would 
be  obligated  to  make  COBRA 
continuation  coverage  available  for  the 
balance  of  the  maximum  coverage 
period. 

Comments  are  invited  on  the  utility  of 
such  a  rule,  either  in  situations  in  which 
the  seller  retains  an  ownership  interest 
in  the  buyer  after  the  sale  (for  example, 
a  sale  of  assets  from  a  100-perjent 
owned  subsidiary  to  a  75-percent  owned 
subsidiary)  or,  more  generally,  in 
situations  in  which  the  seller  and  the 
buyer  are  uiuelated.  Suggestions  are 
also  solicited  for  other  rules  that  would 
protect  qualified  beneficiaries  while 
providing  relief  to  employers  in  these 
situations. 

Although  the  new  proposed 
regulations  address  how  COBRA 
obligations  are  affected  by  a  sale  of  stock 
(and  a  sale  of  substantial  assets),  the 
new  proposed  regulations  do  not 
address  how  the  obligation  to  make 
COBRA  continuation  coverage  available 
is  affected  by  the  transfer  of  an 
ownership  interest  in  a  noncorporate 
entity  that  causes  the  noncorporate 
entity  to  cease  to  be  a  member  of  a 
group  of  trades  or  businesses  under 
common  control  (whether  or  not  it 
becomes  a  member  of  a  different  group 
of  trades  or  business  under  common 
control).  Comments  are  invited  on  this 
issub. 
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Employer  Withdrawals  From 
Multiemplojter  Plans 

The  new  proposed  regulations  also 
address  COBRA  obligations  in 
connection  with  an  employer's 
cessation  of  contributions  to  a 
multiemplojer  group  health  plan.  The 
new  proposed  regulations  provide  that 
the  multiemployer  plan  generally 
continues  toj  have  the  obligation  to  make 
COBRA  continuation  coverage  available 
to  qualified  beneficiaries  associated 
with  that  enjployer.  (There  generally 
would  not  be  any  obligation  to  make 
COBRA  continuation  coverage  available 
to  continuing  employees  in  this 
situation  because  a  cessation  of 
contributions  is  not  a  qualifying  event.) 
However,  oijce  the  employer  provides 
group  health  coverage  to  a  significant 
number  of  employees  who  were 
formerly  covered  under  the 
multiemplo]  fer  plan,  or  starts 
contributing  to  another  multiemployer 
plan  on  their  behalf,  the  employer's 
plan  (or  the  new  multiemployer  plan) 
would  have  the  obligation  to  make 
COBRA  continuation  coverage  available 
to  the  existing  qualified  beneficiaries. 
This  rule  is  contrary  to  the  holding  in 
In  re  Applevfee  Markets,  Inc.,  19  F.3d 
969  (5th  Cirl  1994),  which  held  that  the 
multiemployer  plan  continued  to  have 
the  COBRA  pbligations  with  respect  to 
existing  qualified  beneficiaries  after  the 
withdrawing  employer  established  a 
plan  for  the  same  class  of  employees 
previously  oovered  under  the 
multiemploVer  plan. 

Interaction  hfFMLA  and  COBRA 

The  new  ()roposed  regulations  set 
forth  rules  regarding  the  interaction  of 
the  COBRA  tontinuation  coverage 
requirements  vdth  the  provisions  of  the 
Family  and  ^edical  Leave  Act  of  1993 
(FMLA).  Thfe  rules  under  the  new 
proposed  regulations  are  substantially 
the  same  as  those  set  forth  in  Notice  94- 
103.  The  la^  two  questions-and-answers 
in  that  notiqe  have  not  been  included  in 
the  new  pra|>osed  regulations  because 
they  relate  to  general  subject  matter  that 
is  addressed  elsewhere  in  the 
regulations.! 

Under  the  new  proposed  regulations, 
the  taking  of  FMLA  leave  by  a  covered 
employee  ia  not  itself  a  qualifying  event. 
Instead,  a  qualifying  event  occ\us  when 
an  employe^  who  is  covered  under  a 
group  health  plan  immediately  prior  to 
FMLA  leave  (or  who  becomes  covered 
under  a  grofip  health  plan  during  FMLA 
leave)  does  ^ot  return  to  work  with  the 
employer  all  the  end  of  FMLA  leave  and 
would,  but  for  COBRA  continuation 
coverage,  Icfse  coverage  under  the  group 
health  plani  (As  under  the  general  rules 


of  COBRA,  this  would  also  constitute  a 
qualifying  event  with  respect  to  the 
spouse  or  any  dependent  child  of  the 
employee.)  The  qualifying  event  is 
deemed  to  occur  on  the  last  day  of  the 
employee's  FMLA  leave,  and  the 
maxiihiun  coverage  period  generally 
begins  on  that  day.  (The  new  proposed 
regulations  provide  a  special  rule  for 
cases  where  coverage  is  not  lost  until  a 
later  date  and  the  plan  provides  for  the 
optional  extension  of  the  required 
periods.)  In  the  case  of  such  a  qualifying 
event,  the  employer  cannot  condition 
the  employee's  rights  to  COBRA 
continuation  coverage  on  the 
employee's  reimbursement  of  any 
premiums  paid  by  the  employer  to 
maintain  the  employee's  group  health 
plan  coverage  during  the  period  of 
FMLA  leave. 

Any  lapse  of  coverage  under  the 
group  health  plan  during  the  period  of 
FMLA  leave  and  any  state  or  local  law 
requiring  that  group  health  plan 
coverage  be  provided  for  a  period  longer 
than  that  required  by  the  FMLA  are 
disregarded  in  determining  whether  the 
employee  has  a  qualifying  event  on  the 
last  day  of  that  leave.  However,  the 
employee's  loss  of  coverage  at  the  end 
of  FMLA  leave  will  not  constitute  a 
qualifying  event  if,  prior  to  the 
employee's  return  from  FMLA  leave,  the 
employer  has  eliminated  group  health 
plan  coverage  for  the  class  of  employees 
to  which  the  employee  would  have 
belonged  if  she  or  he  had  not  taken 
FMLA  leave. 

Special  Analyses. 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  the  collections  of 
information  in  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  upon  the  fact 
that  employers  with  fewer  than  20 
employees  are  not  subject  to  the 
requirements  set  forth  in  the  final 
regulations  and,  thus,  the  very  smallest 
employers  are  not  affected  by  the 
collection  of  information  requirements. 
Moreover,  even  for  small  entities  with 
20  or  more  employees  who  maintain 
group  health  plans  and  who,  thus,  are 
subject  to  the  requirements  of  COBRA, 
the  collections  of  information  will  not 
impose  a  substantial  economic  impact. 
The  only  collections  of  information 
imposed  on  small  entities  by  the 
regulations  are  (1)  to  notify  qualified 
beneficiaries  of  their  right  to  elect 
COBRA  continuation  coverage  upon  the 
occurrence  of  a  qualifying  event  and  (2) 


to  notify  certain  qualified  beneficiaries 
that  make  insignificant  payment  errors 
of  those  errors.  With  respect  to  this  first 
notice  requirement,  it  is  estimated  that, 
on  average,  in  a  given  year,  qualifying 
events  will  occur  with  respect  to 
approximately  10  percent  of  all  covered 
employees.  Thus,  an  employer  with  100 
employees  would  be  required  to  send  10 
notices  to  qualified  beneficiaries  each 
year.  The  average  cost  of  sending  such 
a  notice  is  estimated  to  be  $.50.  Thus, 
the  total  estimated  cost  for  10  notices  is 
$5.00,  which  is  the  estimated  annual 
average  burden  on  an  employer  with 
100  employees.  With  respect  to  the 
second  notice  requirement,  it  is 
estimated  that,  on  average,  at  any  time, 
the  number  of  qualified  beneficiaries  is 
approximately  equal  to  two  percent  of 
an  employer's  workforce.  Of  that 
nimiber,  approximately  1  in  10  will 
make  an  insignificant  error  in  payment 
each  year  that  requires  the  employer  to 
send  such  a  notice.  For  example,  an 
employer  with  100  employees  will  have 
an  average  of  two  qualified  beneficiaries 
at  any  time.  Thus,  the  employer  will 
receive  an  insignificant  underpayment 
about  once  every  five  years.  Even  if  the 
employer  chose  to  send  out  a  notice 
each  time  such  an  insignificant 
underpayment  occurred,  this  would 
amount  to  only  one  notice  every  five 
years.  The  average  cost  of  sending  such 
a  notice  is  estimated  to  be  $5.00, 
resulting  in  an  average  annual  burden  of 
$1.00  for  an  employer  with  100 
employees.  Thus,  the  total  annual  cost 
of  these  two  notice  requirements  for  an 
employer  with  100  employees  is  $6.00, 
which  is  not  a  significant  economic 
impact.  Therefore,  a  Regulatory 
Flexibility  Analysis  imder  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  the  1998 
notice  of  proposed  rulemaking 
preceding  these  final  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  information.  The  principal 
author  of  these  regulations  is  Russ 
Weinheimer,  Office  of  the  Associate 
Chief  Counsel  (Employee  Benefits  and 
Exempt  Organizations),  IRS.  However, 
other  persomiel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 
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List  of  Subjects 

26  CFR  Part  54 

Excise  taxes,  Health  care,  Health 
insurance,  Pensions,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  54  and  602 
are  amended  as  follows: 

PART  54— PENSION  EXCISE  TAXES 

Paragraph  1.  The  authority  citation 
for  part  54  is  amended  by  adding  the 
following  entries  in  numerical  order  to 
read  as  follows: 

Authority:  26  U.S.C. 

Section  54.4980B-1 
U.S.C.  4980B. 

Section  54.49808-2 
U.S.C.  4980B. 

Section  54.4980B-3 
U.S.C.  4980B. 

Section  54.4980B-4 
U.S.C.  4980B. 

Section  54.4980B-5 
U.S.C.  4980B. 

Section  54.4980B-6 
U.S.C.  4980B. 

Section  54.4980B-7 
U.S.C.  4980B. 

Section  54.4980B-8 
U.S.C.  4980B.  *  *  * 


7805  *  *  * 
also  issued  under  26 

also  issued  under  26 

also  issued  under  26 

also  issued  under  26 

also  issued  under  26 

also  issued  under  26 

also  issued  under  26 

also  issued  under  26 


Far.  2.  Sections  54.4980B-0, 
54.4980B-1,  54.4980B-2,  54.4980B-3, 
54.4980B-4.  54.4980B-5,  54.4980B-6, 
54.4980B-7,  and  54.4980B-8  are  added 
to  read  as  follows: 

§  54.4980B-0    Table  of  contents. 

This  section  contains  first  a  list  of  the 
section  headings  and  then  a  list  of  the 
questions  in  each  section  in 
§§  54.4980B-1  through  54.4980B-8. 

List  of  Sections 


COBRA  in  general. 
Plans  that  must  comply. 
Qualified  beneficiaries. 
Qualifying  events. 
COBRA  continuation 

Electing  COBRA  continuation 


§54.49808-1 
§54.49808-2 
§54.49808-3 
§54.49808-4 
§54.49808-5 

coverage. 
§54.49808-6 

coverage. 
§54.49808-7    Duration  of  COBRA 

continuation  coverage. 
§  54.49808-8    Paying  for  COBRA 

continuation  coverage. 

List  of  Questions 

§  54.49808-1    COBRA  in  general. 

Q-1:  What  are  the  health  care  continuation 
coverage  requirements  contained  in  section 
4980B  of  the  Internal  Revenue  Code  and  in 
ERISA? 


Q-2:  What  is  the  effective  date  of 
§§  54.4980B-1  through  54.4980B-8? 
§54.49808-2  Plans  that  must  comply. 

Q-1:  For  purposes  of  section  4980B,  what 
is  a  group  health  plan? 

Q-2:  For  purposes  of  section  4980B,  what 
is  the  employer? 

Q-3:  [Reserved] 

Q-4:  What  group  health  plans  are  subject 
to  COBRA? 

Q-5:  What  is  a  small-employer  plan? 

Q-6:  (Reserved] 

Q-7:  What  is  the  plan  year? 

Q-8:  How  do  the  COBRA  continuation 
coverage  requirements  apply  to  cafeteria 
plans  and  other  flexible  benefit 
arrangements? 

Q-9:  What  is  the  effect  of  a  group  health 
plan's  failure  to  comply  with  the 
requirements  of  section  4980B(f)? 

Q-10:  Who  is  liable  for  the  excise  tax  if  a 
group  health  plan  fails  to  comply  with  the 
requirements  of  section  4980B(f)? 
§54. 49808-3    Qualified  beneficiaries. 

Q-1:  Who  is  a  qualified  beneficiary? 

Q-2:  Who  is  an  employee  and  who  is  a 
covered  employee? 

Q-3:  Who  are  the  similarly  situated 
nonCOBRA  beneficiaries? 

§  54.4980B-4    Qualifying  events. 

Q-1:  What  is  a  qualifying  event? 

Q-2:  Are  the  facts  surrounding  a 
termination  of  employment  (such  as  whether 
it  was  voluntary  or  involuntary)  relevant  in 
determining  whether  the  termination  of 
employment  is  a  qualifying  event? 
§54.49808-5    COBRA  continuation 
coverage. 

Q-1:  What  is  COBRA  continuation 
coverage? 

Q-2:  What  deductibles  apply  if  COBRA 
continuation  coverage  is  elected? 

Q-3:  How  do  a  plan's  limits  apply  to 
COBRA  continuation  coverage? 

Q-4:  Can  a  qualified  beneficiary  who  elects 
COBRA  continuation  coverage  ever  change 
from  the  coverage  received  by  that  individual 
immediately  before  the  qualifying  event? 

Q-5:  Aside  from  op)en  enrollment  periods, 
can  a  qualified  beneficiary  who  has  elected 
COBRA  continuation  coverage  choose  to 
cover  individuals  (such  as  newborn  children, 
adopted  children,  or  new  spouses)  who  join 
the  qualified  beneficiary's  family  on  or  after 
the  date  of  the  qualifying  event? 

4.49808-6    Electing  COBRA  continuation 
coverage. 

Q-1:  What  is  the  election  period  and  how 
long  must  it  last? 

Q-2:  Is  a  covered  employee  or  qualified 
beneficiary  responsible  for  informing  the 
plan  administrator  of  the  occurrence  of  a 
qualifying  event? 

Q-3:  During  the  election  [>eriod  and  before 
the  qualified  beneficiary  has  made  an 
election,  must  coverage  be  provided? 

Q— 4:  Is  a  waiver  before  the  end  of  the 
election  p>eriod  effective  to  end  a  qualified 
beneficiary's  election  rights? 

Q-5:  Can  an  employer  or  employee 
organization  withhold  money  or  other 
benefits  owed  to  a  qualified  beneficiary  until 
the  qualified  beneficiary  either  waives 
COBRA  continuation  coverage,  elects  and 


pays  for  such  coverage,  or  allows  the  election 
period  to  expire? 

Q-6:  Can  each  qualified  beneficiary  make 
an  independent  election  under  COBRA? 
54.49808-7    Duration  of  COBRA 
continuation  coverage. 

Q-1:  How  long  must  COBRA  continuation 
coverage  be  made  available  to  a  qualified 
beneficiary? 

Q-2:  When  may  a  plan  terminate  a 
qualified  beneficiary's  COBRA  continuation 
coverage  due  to  coverage  under  another 
group  health  plan? 

Q-3:  When  may  a  plan  terminate  a 
qualified  beneficiary's  COBRA  continuation 
coverage  due  to  the  qualified  beneficiary's 
entitlement  to  Medicare  benefits? 

Q-4:  [Reserved] 

Q-5:  How  does  a  qualified  beneficiary 
become  entitled  to  a  disability  extension? 

Q-6:  Under  what  circumstances  can  the 
maximum  coverage  period  be  expanded? 

Q-7:  If  health  coverage  is  provided  to  a 
qualified  beneficiary  after  a  qualifying  event 
without  regard  to  COBRA  continuation 
coverage  (for  example,  as  a  result  of  state  or 
local  law,  the  Uniformed  Services 
Employment  and  Reemployment  Rights  Act 
of  1994  (38  U.S.C.  4315),  industry  practice, 
a  collective  bargaining  agreement,  severance 
agreement,  or  plan  procedure),  will  such 
alternative  coverage  extend  the  maximum 
coverage  period? 

Q-8:  Must  a  qualified  beneficiary  be  given 
the  right  to  enroll  in  a  conversion  health  plan 
at  the  end  of  the  maximum  coverage  p>eriod 
for  COBRA  continuation  coverage? 

54.49808-8    Paying  for  COBRA  continuation 
coverage. 

Q-1:  Can  a  group  health  plan  require 
payment  for  COBRA  continuation  coverage? 

Q-2:  When  is  the  applicable  premium 
determined  and  when  can  a  group  health 
plan  increase  the  amount  it  requires  to  be 
paid  for  COBRA  continuation  coverage? 

Q-3:  Must  a  plan  allow  payment  for 
COBRA  continuation  coverage  to  be  made  in 
monthly  installments? 

Q— 4:  Is  a  plan  required  to  allow  a  qualified 
beneficiary  to  choose  to  have  the  first 
payment  for  COBRA  continuation  coverage 
applied  prospectively  only? 

Q-5:  What  is  timely  payment  for  COBRA 
continuation  coverage? 

§  54.4980B-1    COBRA  in  general. 

The  COBRA  continuation  coverage 
requirements  are  described  in  general  in 
the  following  questions-and-answers: 

Q-1:  What  are  the  health  care 
continuation  coverage  requirements 
contained  in  section  4980B  of  the 
Internal  Revenue  Code  and  in  ERISA? 

A-1:  (a)  Section  4980B  provides 
generally  that  a  group  health  plan  must 
offer  each  qualified  beneficiary  who 
would  otherwise  lose  coverage  imder 
the  plan  as  a  result  of  a  qualifying  event 
an  opportunity  to  elect,  within  the 
election  period,  continuation  coverage 
under  the  plan.  The  continuation 
coverage  requirements  were  added  to 
section  162  by  the  Consolidated 
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Omnibus  Budget  Reconciliation  Act  of 
1985  (COBRA),  Public  Uw  99-272  (100 
Stat.  222),  anp  moved  to  section  4980B 
by  the  Technical  and  Miscellaneous 
Revenue  Act  jof  1988.  Public  Law  100- 
647  (102  Stat  3342).  Continuation 
coverage  required  under  section  4980B 
is  referred  to  in  §§  54.4980B-1  through 
54.4980B-8  as  COBRA  continuation 
coverage. 

(b)  COBRA^also  added  parallel 
continuation  coverage  requirements  to 
Part  6  of  Subtitle  B  of  Title  I  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  (29  U.S.C.  1161- 
1168),  whichjis  administered  by  the 
U.S.  Departnient  of  Labor.  If  a  plan  does 
not  comply  viith  the  COBRA 
continuation K;overage  requirements,  the 
Internal  Revanue  Code  imposes  an 
excise  tax  on  the  employer  maintaining 
the  plan  (or  on  the  plan  itself),  wrhereas 
ERISA  gives  certain  parties — including 
qualified  beneficiaries  who  are 
participantsir  beneficiaries  within  the 
meaning  of  T^tle  I  of  ERISA,  as  well  as 
the  Department  of  Labor — the  right  to 
file  a  lawsuit  to  redress  the 
noncompliarce.  The  rules  in 

§§  54.4980B- 1  through  54.4980B-8 
apply  for  pux  poses  of  section  4980B  and 
generally  alsi  for  purposes  of  the 
COBRA  continuation  coverage 
requirements  in  Title  I  of  ERISA. 
However,  ceijlain  provisions  of  the 
COBRA  continuation  coverage 
requirements  (such  as  the  definitions  of 
group  health  plan,  employee,  and 
employer)  are  not  identical  in  the 
Internal  Revanue  Code  and  Title  I  of 
ERISA.  In  those  cases  in  which  the 
statutory  language  is  not  identical,  the 
rules  in  §§  5-^  .4980B-1  though 
54.4980B-8  nonetheless  apply  to  the 
COBRA  cent  nuation  coverage 
requirements  of  Title  I  of  ERISA,  except 
to  the  extent  those  rules  are  inconsistent 
with  the  statutory  language  of  Title  I  of 
ERISA. 

(c)  A  grou{  i  health  plan  that  is  subject 
to  section  49  JOB  (or  the  parallel 
provisions  under  ERISA)  is  referred  to 
as  being  subj  jct  to  COBRA.  (See  Q&A- 
4  of  §  54.498i)B-2).  A  qualified 
beneficiary  c  in  be  required  to  pay  for 
COBRA  cont  nuation  coverage.  The 
term  qualified  beneficiary  is  defined  in 
Q&A-l  of  §  34.498dB-3.  The  term 
qualifying  eijenf  is  defined  in  Q&A-l  of 
§  54.4980B-4.  COBRA  continuation 
coverage  is  described  in  §  54.4980B-5. 
The  election  procedures  are  described 
in  §  54.49806-6.  Duration  of  COBRA 
continuation  coverage  is  addressed  in 

§  54.4980B-;',  and  payment  for  COBRA 
continuation  coverage  is  addressed  in 
§  54.4980B-^i.  Unless  the  context 
indicates  oth  erwise,  any  reference  in 
§§  54.4980B-1  through  54.4980B-8  to 


COBRA  refers  to  section  4980B  (as 
amended)  and  to  the  parallel  provisions 
of  ERISA. 

Q-2:  What  is  the  effective  date  of 
§§  54.4980B-1  through  54.4980B-8? 

A-2:  Sections  54.4980B-1  through 
54.4980B-8  apply  with  respect  to 
qualifying  events  occiuring  in  plan 
years  beginning  on  or  after  January  1 , 
2000.  For  purposes  of  section  4980B, 
with  respect  to  qualifying  events  that 
occur  in  plan  years  beginning  before 
that  date,  and  with  respect  to  qualifying 
events  that  occur  in  plan  years 
begirming  on  or  after  that  date  for  topics 
relating  to  the  COBRA  continuation 
coverage  requirements  of  section  4980B 
that  are  not  addressed  in  §§  54.4980B- 
1  through  54.4980B-8  (such  as  methods 
for  calculating  the  applicable  premium), 
plans  and  employers  must  operate  in 
good  faith  compliance  with  a  reasonable 
interpretation  of  the  statutory 
requirements  in  section  4980B. 

§  54.4980B-2    Plans  that  must  comply. 

The  following  questions-and-answers 
apply  in  determining  which  plans  must 
comply  with  the  COBRA  continuation 
coverage  requirements: 

Q-1:  For  purposes  of  section  4980B, 
what  is  a  group  health  plan? 

A-1 :  (a)  For  purposes  of  section 
4980B,  a  group  health  plan  is  a  plan 
maintained  by  an  employer  or  employee 
organization  to  provide  health  care  to 
individuals  who  have  an  employment- 
related  connection  to  the  employer  or 
employee  organization  or  to  their 
families.  Individuals  who  have  an 
employment-related  connection  to  the 
employer  or  employee  organization 
consist  of  employees,  former  employees, 
the  employer,  and  others  associated  or 
formerly  associated  with  the  employer 
or  employee  organization  in  a  business 
relationship  (including  members  of  a 
union  who  are  not  currently 
employees).  Health  care  is  provided 
under  a  plan  whether  provided  directly 
or  through  insurance,  reimbursement,  or 
otherwise,  and  whether  or  not  provided 
through  an  on-site  facility  (except  as  set 
forth  in  paragraph  (d)  of  this  Q&A-l),  or 
through  a  cafeteria  plan  (as  defined  in 
section  125)  or  other  flexible  benefit 
arrangement.  For  purposes  of  this  Q&A- 
1.  insurance  includes  not  only  group 
insurance  policies  but  also  one  or  more 
individual  insurance  policies  in  any 
arrangement  that  involves  the  provision 
of  health  care  to  two  or  more  employees. 
A  plan  maintained  by  an  employer  or 
employee  organization  is  any  plan  of,  or 
contributed  to  (directly  or  indirectly)  by, 
an  employer  or  employee  organization. 
Thus,  a  group  health  plan  is  maintained 
by  an  employer  or  employee 
organization  even  if  the  employer  or 


employee  organization  does  not 
contribute  to  it  if  coverage  under  the 
plan  would  not  be  available  at  the  same 
cost  to  an  individual  but  for  the 
individual's  employment-related 
connection  to  the  employer  or  employee 
organization.  These  rules  are  further 
explained  in  paragraphs  (b)  through  (d) 
of  this  Q&A-l .  An  exception  for 
qualified  long-term  care  services  is  set 
forth  in  paragraph  (e)  of  this  Q&A-l, 
and  for  medical  savings  accounts  in 
paragraph  (f)  of  this  Q&A-l. 

(b)  For  purposes  of  §§  54.4980B-1 
through  54.4980B-8,  health  care  has  the 
same  meaning  as  medical  care  under 
section  213(d).  Thus,  health  care 
generally  includes  the  diagnosis,  cure, 
mitigation,  treatment,  or  prevention  of 
disease,  and  any  other  undertaking  for 
the  purpose  of  affecting  any  structure  or 
function  of  the  body.  Health  care  also 
includes  transportation  primarily  for 
and  essential  to  health  care  as  described 
in  the  preceding  sentence.  However, 
health  care  does  not  include  anything 
that  is  merely  beneficial  to  the  general 
health  of  an  individual,  such  as  a 
vacation.  Thus,  if  an  employer  or 
employee  organization  maintains  a 
program  that  furthers  general  good 
health,  but  the  program  does  not  relate 
to  the  relief  or  alleviation  of  health  or 
medical  problems  and  is  generally 
accessible  to  and  used  by  employees 
without  regard  to  their  physical 
condition  or  state  of  health,  that 
program  is  not  considered  a  program 
that  provides  health  care  and  so  is  not 

a  group  health  plan.  For  example,  if  an 
employer  maintains  a  spa,  swimming 
pool,  gymnasium,  or  other  exercise/ 
fitness  program  or  facility  that  is 
normally  accessible  to  and  used  by 
employees  for  reasons  other  than  relief 
of  health  or  medical  problems,  such  a 
facility  does  not  constitute  a  program 
that  provides  health  care  and  thus  is  not 
a  group  health  plan.  In  contrast,  if  an 
employer  maintains  a  drug  or  alcohol 
treatment  program  or  a  health  clinic,  or 
any  other  facility  or  program  that  is 
intended  to  relieve  or  alleviate  a 
physical  condition  or  health  problem, 
the  facility  or  program  is  considered  to 
be  the  provision  of  health  care  and  so 
is  considered  a  group  health  plan. 

(c)  Whether  a  oenefit  provided  to 
employees  constitutes  health  care  is  not 
affected  by  whether  the  benefit  is 
excludable  from  income  under  section 
132  (relating  to  certain  fringe  benefits). 
For  example,  if  a  department  store 
provides  its  employees  discounted 
prices  on  all  merchandise,  including 
health  care  items  such  as  drugs  or 
eyeglasses,  the  mere  fact  that  the 
discounted  prices  also  apply  to  health 
care  items  wrill  not  cause  the  program  to 
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be  a  plan  providing  health  care,  so  long 
as  the  discount  program  would 
normally  be  accessible  to  and  used  by 
employees  without  regard  to  health 
needs  or  physical  condition.  If, 
however,  the  employer  maintaining  the 
discount  program  is  a  health  clinic,  so 
that  the  program  is  used  exclusively  by 
employees  with  health  or  medical 
needs,  the  program  is  considered  to  be 
a  plan  providing  health  care  and  so  is 
considered  to  be  a  group  health  plan. 

(d)  The  provision  of  health  care  at  a 
facility  that  is  located  on  the  premises 
of  an  employer  or  employee 
organization  does  not  constitute  a  group 
health  plan  if— 

(1)  The  health  care  consists  primarily 
of  first  aid  that  is  provided  during  the 
employer's  working  hours  for  treatment 
of  a  health  condition,  illness,  or  injury 
that  occurs  during  those  working  hours; 

(2)  The  health  care  is  available  only 
to  current  employees;  and 

(3)  Employees  are  not  charged  for  the 
use  of  the  facility. 

(e)  A  plan  does  not  constitute  a  group 
health  plan  subject  to  COBRA  if 
substantially  all  of  the  coverage 
provided  under  the  plan  is  for  qualified 
long-term  care  services  (as  defined  in 
section  7702B(c)).  For  this  purpose,  a 
plan  is  permitted  to  use  any  reasonable 
method  in  determining  whether 
substantially  all  of  the  coverage 
provided  under  the  plan  is  for  qualified 
long-term  care  services. 

(f)  Under  section  106(b)(5),  amounts 
contributed  by  an  employer  to  a  medical 
savings  account  (as  defined  in  section 
220(d))  are  not  considered  part  of  a 
group  health  plan  subject  to  COBRA. 
Thus,  a  plan  is  not  required  to  make 
COBRA  continuation  coverage  available 
writh  respect  to  amounts  contributed  by 
an  employer  to  a  medical  savings 
account.  A  high  deductible  health  plan 
does  not  fail  to  be  a  group  health  plan 
subject  to  COBRA  merely  because  it 
covers  a  medical  savings  account 
holder. 

Q-2:  For  purposes  of  section  4980B, 
what  is  the  employer? 

A-2:  For  purposes  of  section  4980B, 
employer  refers  to — 

(a)  A  person  for  whom  services  are 
performed; 

(b)  Any  other  person  that  is  a  member 
of  a  group  described  in  section  414(b), 
(c),  (m),  or  (o)  that  includes  a  person 
described  in  paragraph  (a)  of  diis  Q&A- 
2;  and 

(c)  Any  successor  of  a  person 
described  in  paragraph  (a)  or  (b)  of  this 
Q&A-2. 

Q-3:  [Reserved] 
A-3:  [Reserved] 

Q-4:  What  group  health  plans  are 
subject  to  COBRA? 


A— 4:  (a)  All  group  health  plans  are 
subject  to  COBRA  except  group  health 
plans  described  in  paragraph  (b)  of  this 
Q&A-4.  Group  health  plans  described  in 
paragrapli  (b)  of  this  Q&A-4  are  referred 
to  in  §§  54.4980B-1  through  54.4980B- 
8  as  excepted  from  COBRA. 

(b)  The  following  group  health  plans 
are  excepted  from  COBRA — 

(1)  Small-employer  plans  (see  Q&A-5 
of  this  section); 

(2)  Church  plans  (within  the  meaning 
of  section  414(e));  and 

(3)  Governmental  plans  (within  the 
meaning  of  section  414(d)). 

(c)  The  COBRA  continuation  coverage 
requirements  generally  do  not  apply  to 
group  health  plans  that  are  excepted 
from  COBRA.  However,  a  small- 
employer  plan  otherwise  excepted  from 
COBRA  is  nonetheless  subject  to 
COBRA  with  respect  to  qualified 
beneficiaries  who  experience  a 
qualifying  event  during  a  period  when 
the  plan  is  not  a  small-employer  plan 
(see  paragraph  (g)  of  Q&A-5  of  this 
section). 

(d)  Although  governmental  plans  are 
not  subject  to  the  COBRA  continuation 
coverage  requirements,  group  health 
plans  maintained  by  state  or  local 
governments  are  generally  subject  to 
parallel  continuation  coverage 
requirements  that  were  added  by  section 
10003  of  COBRA  to  the  Public  Health 
Service  Act  (42  U.S.C.  300bb-l  through 
300bb-8),  which  is  administered  by  the 
U.S.  Department  of  Health  and  Human 
Services.  Federal  employees  and  their 
family  members  covered  under  the 
Federal  Employees  Health  Benefit 
Program  are  covered  by  generally 
similar,  but  not  parallel,  temporary 
continuation  of  coverage  provisions 
enacted  by  the  Federal  Employees 
Health  Benefits  Amendments  Act  of 
1988.  See  5  U.S.C.  8905a. 

Q-5:  What  is  a  small-employer  plan? 

A-5:  (a)  Except  in  the  case  of  a 
multiemployer  plan,  a  small-employer 
plan  is  a  group  health  plan  maintained 
by  an  employer  (within  the  meaning  of 
Q&A-2  of  this  section)  that  normally 
employed  fewer  than  20  employees 
(within  the  meaning  of  paragraph  (c)  of 
this  Q&A-5)  during  the  preceding 
calendar  year.  In  the  case  of  a 
multiemployer  plan,  a  small-employer 
plan  is  a  group  health  plan  under  which 
each  of  the  employers  contributing  to 
the  plan  for  a  calendar  year  normally 
employed  fewer  than  20  employees 
during  the  preceding  calendar  year.  The 
rules  of  this  paragraph  (a)  are  illustrated 
in  the  following  example: 

Example,  (i)  Corporation  S  employs  12 
employees,  all  of  whom  work  and  reside  in 
the  United  States.  S  maintains  a  group  health 
plan  for  its  employees  and  their  fomilies.  S 


is  a  wholly-owned  subsidiary  of  P.  In  the 
previous  calendar  year,  the  controlled  group 
of  corporations  including  P  and  S  employed 
more  than  19  employees,  although  the  only 
employees  in  the  United  States  of  the 
controlled  group  that  includes  Pand  S  are 
the  12  employees  of  S. 

(ii)  Under  §  1.414(b)-l  of  this  chapter, 
foreign  corporations  are  not  excluded  fix»m 
membership  in  a  controlled  group  of 
corporations.  Consequently,  the  group  health 
plan  maintained  by  S  is  not  a  small-employer 
plan  during  the  current  calendar  year 
because  the  controlled  group  including  S 
normally  employed  at  least  20  employees  in 
the  preceding  calendar  year. 

(b)  An  employer  is  considered  to  have 
normally  employed  fewer  than  20 
employees  during  a  particular  calendar 
year  if,  and  only  if,  it  had  fewer  than  20 
employees  on  at  least  50  percent  of  its 
typical  business  days  during  that  year. 

(c)  All  full-time  and  part-time 
common  law  employees  of  an  employer 
are  taken  into  account  in  determining 
whether  an  employer  had  fewer  than  20 
employees;  however,  an  individual  who 
is  not  a  common  law  employee  of  the 
employer  is  not  taken  into  account. 
Thus,  the  following  individuals  are  not 
counted  as  employees  for  purposes  of 
this  Q&A-5  even  though  they  are 
referred  to  as  employees  for  all  other 
purposes  of  §§  54.4980B-1  through 
54.4980B-8— 

(1)  Self-employed  individuals  (within 
the  meaning  of  section  401(c)(1)); 

(2)  Independent  contractors  (and  their 
employees  and  independent 
contractors);  and 

(3)  Directors  (in  the  case  of  a 
corporation). 

(d)  [Reserved] 

(e)  [Reserved] 

(f)  [Reserved] 

(g)  A  small-employer  plan  is  generally 
excepted  from  COBRA.  If,  however,  a 
plan  that  has  been  subject  to  COBRA 
(that  is,  was  not  a  small-employer  plan) 
becomes  a  small-employer  plan,  the 
plan  remains  subject  to  COBRA  for 
qualifying  events  that  occurred  during 
the  period  when  the  plan  was  subject  to 
COBRA.  The  rules  of  this  paragraph  (g) 
are  illustrated  by  the  following 
examples: 

Example  I.  An  employer  maintains  a  group 
health  plan.  The  employer  employed  20 
employees  on  more  than  50  percent  of  its 
working  days  during  2001 ,  and  consequently 
the  plan  is  not  excepted  from  COBRA  during 
2002.  Employee  E  resigns  and  does  not  work 
for  the  employer  after  January  31,  2002. 
Under  the  terms  of  the  plan,  E  is  no  longer 
eligible  for  coverage  up>on  the  effective  date 
of  the  resignation,  that  is,  February  1,  2002. 
The  employer  does  not  hire  a  replacement  for 
E.  E  timely  elects  and  pays  for  COBRA 
continu:ition  coverage.  The  employer 
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employs  19  employees  for  the  remainder  of 
2002,  and  coiKequently  the  plan  is  not 
subject  to  COBRA  in  2003.  The  plan  must 
nevertheless  oontinue  to  make  COBRA 
continuation  (overage  available  to  E  during 

2003  until  thd  obligation  to  make  COBRA 
continuation  coverage  available  ceases  under 
the  rules  of  §  S4.4980B-7.  The  obligation 
could  continie  until  August  1,  2003.  the  date 
that  is  18  months  after  the  date  of  E's 
qualifying  evant.  or  longer  if  E  is  eligible  for 
a  disability  extension. 

Example  2.  [The  facts  are  the  same  as  in 
Example  1.  Tne  employer  continues  to 
employ  19  en^loyees  throughout  2003  and 

2004  and  consequently  the  plan  continues  to 
be  excepted  fmm  COBRA  during  2004  and 
2005.  Spouse  S  is  covered  under  the  plan 
because  S  is  married  to  one  of  the  employer's 
employees.  Op  April  1.  2002,  S  is  divorced 
from  that  employee  and  ceases  to  be  eligible 
for  coverage  ufider  the  plan.  The  plan  is 
subject  to  CoiRA  during  2002  because  X 
normally  employed  20  employees  during 
2001.  S  timelv  notifies  the  plan  administrator 
of  the  divorce^and  timely  elects  and  pays  for 
COBRA  contiiuation  coverage.  Even  though 
the  plan  is  geaerally  excepted  from  COBRA 
during  2003,  ^004,  and  2005,  it  must 
nevertheless  dontinue  to  make  COBRA 
continuation  (overage  available  to  S  during 
those  years  udtil  the  obligation  to  make 
COBRA  continuation  coverage  available 
ceases  under  Uie  rules  of  §  54.4980B-7.  The 
obligation  could  continue  until  April  1.  2005, 
the  date  that  is  36  months  after  the  date  of 
S"s  qualifyinglevent. 

Example  3.  [The  facts  are  the  same  as  in 
Example  2.  C|s  a  dependent  child  of  one  of 
the  employer'k  employees  and  is  covered 
under  the  plaf .  A  dep>endent  child  is  no 
longer  eligible  for  coverage  under  the  plan 
upon  the  attainment  of  age  23.  C  attains  age 
23  on  Novemoer  16.  2005.  The  plan  is 
excepted  fronj  COBRA  with  respect  to  C 
during  2005  because  the  employer  normally 
employed  fevv^r  than  20  employees  during 
2004.  Conseqiiently,  the  plan  is  not  obligated 
to  make  COBltA  continuation  coverage 
available  to  C{and  would  not  t>e  obligated  to 
make  COBRA  continuation  coverage 
available  to  Cjeven  if  the  plan  later  became 
subject  to  COf  RA  again). 

Q-6:  [Resdrvedl 

A-6:  (Res«rved] 

Q-7:  Wha  is  the  plan  year? 

A-7:  (a)  T  le  plan  year  is  the  year  that 
is  designate^  as  the  plan  year  in  the 
plan  documents.     . 

(b)  If  the  man  documents  do  not 
designate  a  plan  year  (or  if  there  are  no 
plan  documents),  then  the  plan  year  is 
determined  In  accordance  with  this 
paragraph  (b). 

(1)  The  plin  year  is  the  deductible/ 
limit  year  used  under  the  plan. 

(2)  If  the  man  does  not  impose 
deductibles  pr  limits  on  an  annual  basis, 
then  the  plan  year  is  the  policy  year. 

(3)  If  the  plan  does  not  impose 
deductibles  3r  limits  on  an  annual  basis, 
and  either  tl  e  plan  is  not  insured  or  the 
insurance  p<  ilicy  is  not  renewed  on  an 


annual  basis,  then  the  plan  year  is  the 
employer's  taxable  year. 

(4)  In  any  other  case,  the  plan  year  is 
the  calendar  year. 

Q-8:  How  do  the  COBRA 
continuation  coverage  requirements 
apply  to  cafeteria  plans  and  other 
flexible  benefit  arrangements? 

A— 8:  The  provision  of  health  care 
benefits  does  not  fail  to  be  a  group 
health  plan  merely  because  those 
benefits  are  offered  under  a  cafeteria 
plan  (as  defined  in  section  125)  or  imder 
any  other  arrangement  under  which  an 
employee  is  offered  a  choice  between 
health  care  benefits  and  other  taxable  or 
nontaxable  benefits.  However,  the 
COBRA  continuation  coverage 
requirements  apply  only  to  the  type  and 
level  of  coverage  under  the  cafeteria 
plan  or  other  flexible  benefit 
arrangement  that  a  qualified  beneficiary 
is  actually  receiving  on  the  day  before 
the  qualifying  event.  The  rules  of  this 
Q&A-8  are  illustrated  by  the  following 
example: 

Example:  (i)  Under  the  terms  of  a  cafeteria 
plan,  employees  can  choose  among  life 
insurance  coverage,  membership  in  a  health 
maintenance  organization  (HMO),  coverage 
for  medical  ex{>enses  under  an  indemnity 
arrangement,  and  cash  compensation.  Of 
these  available  choices,  the  HMO  and  the 
indemnity  arrangement  are  the  arrangements 
providing  health  care.  The  instruments 
governing  the  HMO  and  indemnity 
arrangements  indicate  that  they  are  separate 
group  health  plans.  These  group  health  plans 
are  subject  to  COBRA.  The  employer  does  not 
provide  any  group  health  plan  outside  of  the 
cafeteria  plan.  B  and  C  are  unmarried 
employees.  B  has  chosen  the  life  insurance 
coverage,  and  C  has  chosen  the  indemnity 
arrangement. 

(ii)  B  does  not  have  to  be  offered  COBRA 
continuation  coverage  upxsn  terminating 
employment,  nor  is  a  subsequent  open 
enrollment  period  for  active  employees 
required  to  be  made  available  to  B.  However, 
if  C  terminates  employment  and  the 
termination  constitutes  a  qualifying  event,  C 
must  be  offered  an  opportunity  to  elect 
COBRA  continuation  coverage  under  the 
indemnity  arrangement.  If  C  makes  such  an 
election  and  an  open  enrollment  period  for 
active  employees  occurs  while  C  is  still 
receiving  the  COBRA  continuation  coverage, 
C  must  be  offered  the  opportunity  to  switch 
from  the  indemnity  arrangement  to  the  HMO 
(but  not  to  the  life  insurance  coverage 
because  that  does  not  constitute  coverage 
provided  under  a  group  health  plan). 

Q-9:  What  is  the  effect  of  a  group 
health  plan's  failiu^  to  comply  with  the 
requirements  of  section  4980B(f]? 

A-9:  Under  section  4980B(a),  if  a 
group  health  plan  subject  to  COBRA 
fails  to  comply  with  section  4980B(f),  an 
excise  tax  is  imposed.  Moreover,  non- 
tax remedies  may  be  available  if  the 
plan  fails  to  comply  with  the  parallel 


requirements  in  ERISA,  which  are 
administered  by  the  Department  of 
Labor. 

Q-10:  Who  is  liable  for  the  excise  tax 
if  a  group  health  plan  fails  to  comply 
with  the  requirements  of  section 
4980B(f)? 

A-10:  (a)  In  general,  the  excise  tax  is 
imposed  on  the  employer  maintaining 
the  plan,  except  that  in  the  case  of  a 
multiemployer  plan  the  excise  tax  is 
imposed  on  the  plan. 

(d)  In  certain  circumstances,  the 
excise  tax  is  also  imposed  on  a  person 
involved  with  the  provision  of  benefits 
under  the  plan  (other  than  in  the 
capacity  of  an  employee),  such  as  an 
insurer  providing  benefits  under  the 
plan  or  a  third  party  administrator 
administering  claims  under  the  plan.  In 
general,  such  a  person  will  be  liable  for 
the  excise  tax  if  the  person  assumes, 
under  a  legally  enforceable  written 
agreement,  the  responsibility  for 
performing  the  act  to  which  the  failure 
to  comply  with  the  COBRA 
continuation  coverage  requirements 
relates.  Such  a  person  will  be  liable  for 
the  excise  tax  notwithstanding  the 
absence  of  a  written  agreement 
assuming  responsibility  for  complying 
with  COBRA  if  the  person  provides 
coverage  under  the  plan  to  a  similarly 
situated  nonCOBRA  beneficiary  (see 
Q&A-3  of  §  54.4980B-3  for  a  definition 
of  similarly  situated  nonCOBRA 
beneficiaries)  and  the  employer  or  plan 
administrator  submits  a  written  request 
to  the  person  to  provide  to  a  qualified 
beneficiary  the  same  coverage  that  the 
person  provides  to  the  similarly  situated 
nonCOBRA  beneficiary.  If  the  person 
providing  coverage  under  the  plan  to  a 
similarly  situated  nonCOBRA 
beneficiary  is  the  plan  administrator 
and  the  qualifying  event  is  a  divorce  or 
legal  separation  or  a  dependent  child's 
ceasing  to  be  covered  under  the 
generally  applicable  requirements  of  the 
plan,  the  plan  administrator  will  also  be 
liable  for  the  excise  tax  if  the  qualified 
beneficiary  submits  a  written  request  for 
coverage. 

§54.4980B-3    Qualified  beneficiaries. 

The  determination  of  who  is  a 
quahfied  beneficiary,  an  employee,  or  a 
covered  employee,  and  of  who  are  the 
similarly  situated  nonCOBRA 
beneficiaries  is  addressed  in  the 
following  questions-and-answers: 

Q-1:  Who  is  a  quahfied  beneficiary? 

A-1:  (a)(1)  Except  as  set  forth  in 
paragraphs  (c)  through  (f)  of  this  Q&A- 
1,  a  qualified  beneficiary  is — 

(i)  Any  individual  who,  on  the  day 
before  a  qualifying  event,  is  covered 
under  a  group  health  plan  by  virtue  of 
being  on  that  day  either  a  covered 


Federal  Register/Vol.  64,  No.  22 /Wednesday,  February  3,  1999/Rules  and  Regulations 


5177 


employee,  the  spouse  of  a  covered 
employee,  or  a  dependent  child  of  the 
covered  employee;  or 

(ii)  Any  cnila  who  is  bom  to  or  placed 
for  adoption  with  a  covered  employee 
during  a  period  of  COBRA  continuation 
coverage. 

(2)  In  the  case  of  a  qualifying  event 
that  is  the  bankruptcy  of  the  employer, 
a  covered  employee  who  had  retired  on 
or  before  the  date  of  substantial 
elimination  of  group  health  plan 
coverage  is  also  a  qualified  bene^ciary, 
as  is  any  spouse,  surviving  spouse,  or 
dependent  child  of  such  a  covered 
employee  if,  on  the  day  before  the 
bankruptcy  qualifying  event,  the  spouse, 
surviving  spouse,  or  dependent  child  is 
a  beneficiary  under  the  plan. 

(3)  In  general,  an  individual  (other 
than  a  child  who  is  bom  to  or  placed  for 
adoption  with  a  covered  employee 
during  a  period  of  COBRA  continuation 
coverage)  who  is  not  covered  under  a 
plan  on  the  day  before  the  qualifying 
event  cannot  be  a  qualified  beneficiary 
with  respect  to  that  qualifying  event, 
and  the  reason  for  the  individual's  lack 
of  actual  coverage  (such  as  the 
individual's  having  declined 
participation  in  the  plan  or  failed  to 
satisfy  the  plan's  conditions  for 
participation)  is  not  relevant  for  this 
purpose.  However,  if  the  individual  is 
denied  or  not  offered  coverage  under  a 
plan  under  circumstances  in  which  the 
denial  or  failure  to  offer  constitutes  a 
violation  of  applicable  law  (such  as  the 
Americans  with  Disabilities  Act,  42 
U.S.C.  12101-12213.  the  special 
enrollment  rules  of  section  9801,  or  the 
requirements  of  section  9802 
prohibiting  discrimination  in  eligibility 
to  enroll  in  a  group  health  plan  based 
on  health  status),  then,  for  purposes  of 
§§  54.4980B-1  through  54.4980B-8,  the 
individual  vdll  be  considered  to  have 
had  the  coverage  that  was  wrongfully 
denied  or  not  offered. 

(4)  Paragraph  (b)  of  this  Q&A-l 
describes  how  certain  family  members 
are  not  qualified  beneficiaries  even  if 
they  become  covered  imder  the  plan; 
paragraphs  (c),  (d),  and  (e)  of  this  Q&A- 
1  place  limits  on  the  general  rules  of 
this  paragraph  (a)  concerning  who  is  a 
quahfied  beneficiary;  paragraph  (f)  of 
this  Q&A-l  provides  when  an 
individual  who  has  been  a  qualified 
beneficiary  ceases  to  be  a  qualified 
beneficiary;  paragraph  (g)  of  this  Q&A- 
1  defines  placed  for  adoption;  and 
paragraph  (h)  of  this  Q&A-l  contains 
examples. 

(b)  In  contrast  to  a  child  who  is  bom 
to  or  placed  for  adoption  with  a  covered 
employee  during  a  period  of  COBRA 
continuation  coverage,  an  individual 
who  marries  any  quaUfied  beneficiary 


on  or  after  the  date  of  the  qualifying 
event  and  a  newborn  or  adopted  child 
(other  than  one  bom  to  or  placed  for 
adoption  with  a  covered  employee)  are 
not  qualified  beneficiaries  by  virtue  of 
the  marriage,  birth,  or  placement  for 
adoption  or  by  virtue  of  the  individual's 
status  as  the  spouse  or  the  child's  status 
as  a  dependent  of  the  qualified 
beneficiary.  These  new  ftimily  members 
do  not  themselves  become  qualified 
beneficiaries  even  if  they  become 
covered  under  the  plan.  (For  situations 
in  which  a  plan  is  required  to  make 
coverage  available  to  new  family 
members  of  a  qualified  beneficiary  who 
is  receiving  COBRA  continuation 
coverage,  see  Q&A-5  of  §  54.4980B-5, 
paragraph  (c)  in  Q&A-4  of  §  54.4980B- 
5,  section  9801(f)(2),  and  §  54.9801- 
6T(b).) 

(c)  An  individual  is  not  a  qualified 
beneficiary  if,  on  the  day  before  the 
qualifying  event  referred  to  in  paragraph 
(a)  of  this  Q&A-l,  the  individual  is 
covered  under  the  group  health  plan  by 
reason  of  another  individual's  election 
of  COBRA  continuation  coverage  and  is 
not  already  a  qualified  beneficiary  by 
reason  of  a  prior  qualifying  event. 

(d)  A  covered  employee  can  be  a 
qualified  beneficiary  only  in  connection 
with  a  qualifying  event  that  is  the 
termination,  or  reduction  of  hours,  of 
the  covered  employee's  employment,  or 
that  is  the  bankruptcy  of  the  employer. 

(e)  An  individual  is  not  a  qualified 
beneficiary  if  the  individual's  status  as 
a  covered  employee  is  attributable  to  a 
period  in  which  the  individual  was  a 
nonresident  alien  who  received  from  the 
individual's  employer  no  earned  income 
(within  the  meaning  of  section 
911(d)(2))  that  constituted  income  fi-om 
sources  writhin  the  United  States  (writhin 
the  meaning  of  section  861(a)(3)).  If, 
pursuant  to  the  preceding  sentence,  an 
individual  is  not  a  qualified  beneficiary, 
then  a  spouse  or  dependent  child  of  the 
individual  is  not  considered  a  qualified 
beneficiary  by  virtue  of  the  relationship 
to  the  individual. 

(f)  A  qualified  beneficiary  who  does 
not  elect  COBRA  continuation  coverage 
in  connection  with  a  qualifying  event 
ceases  to  be  a  qualified  beneficiary  at 
the  end  of  the  election  period  (see  Q&A- 
1  of  §  54.4980B-6).  Thus,  for  example, 

if  such  a  former  qualified  beneficiary  is 
later  added  to  a  covered  employee's 
coverage  (e.g.,  during  an  open 
eru-ollment  period)  and  then  another 
qualifying  event  occurs  with  respect  to 
the  covered  employee,  the  former 
quahfied  beneficiary  does  not  become  a 
qualified  beneficiary  by  reason  of  the 
second  qualifying  event.  If  a  covered 
employee  who  is  a  qualified  beneficiary 
does  not  elect  COBRA  continuation 


coverage  during  the  election  period, 
then  any  child  bom  to  or  placed  for 
adoption  with  the  covered  employee  on 
or  after  the  date  of  the  qualifying  event 
is  not  a  qualified  beneficiary.  Once  a 
plan's  obligation  to  make  COBRA 
continuation  coverage  available  to  an 
individual  who  has  been  a  qualified 
beneficiary  ceases  under  the  mles  of 
§  54.4980B-7,  the  individual  ceases  to 
be  a  qualified  beneficiary. 

(g)  For  purposes  of  §§  54.4980B-1 
through  54.4980B-8,  placement  for 
adoption  or  being  placed  for  adoption 
means  the  assumption  and  retention  by 
the  covered  employee  of  a  legal 
obligation  for  total  or  partial  support  of 
a  child  in  anticipation  of  the  adoption 
of  the  child.  The  child's  placement  for 
adoption  with  the  covered  employee 
terminates  upon  the  termination  of  the 
legal  obligation  for  total  or  partial 
support.  A  child  who  is  immediately 
adopted  by  the  covered  employee 
without  a  preceding  placement  for 
adoption  is  considered  to  be  placed  for 
adoption  on  the  date  of  the  adoption. 

(h)  The  mles  of  this  Q&A-l  are 
illustrated  by  the  following  examples: 

Example  1.  (i)  fi  is  a  single  employee  who 
voluntarily  terminates  employment  and 
elects  COBRA  continuation  coverage  under  a 
group  health  plan.  To  comply  with  the 
requirements  of  section  9801(f)  and 
§  54.9801-6T(b),  the  plan  permits  a  covered 
employee  who  marries  to  have  her  or  his 
spouse  covered  under  the  plan.  One  month 
after  electing  COBRA  continuation  coverage. 
B  marries  and  chooses  to  have  Fs  spouse 
covered  under  the  plan. 

(ii)  Fs  sp>ouse  is  not  a  qualified 
beneficiary.  Thus,  if  B  dies  during  the  period 
of  COBRA  continuation  coverage,  the  plan 
does  not  have  to  offer  B's  surviving  spouse 
an  oppKsrtunity  to  elect  COBRA  continuation 
coverage. 

Example  2.  (i)  C  is  a  married  employee 
who  terminates  employment.  C  elects 
COBRA  continuation  coverage  for  C  but  not 
Cs  sp>ouse,  and  Cs  sf>ouse  declines  to  elect 
such  coverage.  Cs  spouse  thus  ceases  to  be 
a  qualified  beneficiary.  At  the  next  open 
enrollment  {>eriod.  Cadds  the  spouse  as  a 
beneficiary  under  the  plan. 

(ii)  The  addition  of  the  spouse  during  the 
open  enrollment  period  does  not  make  the 
Sf)Ouse  a  qualified  beneficiary.  The  plan  thus 
will  not  have  to  offer  the  spouse  an 
opportunity  to  elect  COBRA  continuation 
coverage  upon  a  later  divorce  from  or  death 
ofC. 

Example  3.  (i)  Under  the  terms  of  a  group 
health  plan,  a  covered  employee's  child, 
upon  attaining  age  19,  ceases  to  be  a 
dependent  eligible  for  coverage. 

(ii)  At  that  time,  the  child  must  be  offered 
an  opportunity  to  elect  COBRA  continuation 
coverage.  If  the  child  elects  COBRA 
continuation  coverage,  the  child  marries 
during  the  period  of  the  COBRA  continuation 
coverage,  and  the  child's  spouse  becomes 
covered  under  the  group  health  plan,  the 
cLild's  spouse  is  not  a  qualified  beneficiary. 
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Example  4.  (ilD  is  a  single  employee  who, 
upon  retirement,  is  given  the  opportxinity  to 
elect  COBRA  coitinuation  coverage  but 
declines  it  in  fai  or  of  an  alternative  offer  of 
12  months  of  en  iployer-paid  retiree  health 
benefits.  At  the  snd  of  the  election  period,  D 
ceases  to  be  a  qi  alified  beneficiary  and  will 
not  have  to  be  g  ven  another  opportunity  to 
elect  COBRA  co  itinuation  coverage  (at  the 
end  of  those  12  nonths  or  at  any  other  time). 
D  marries  E  dur  ng  the  period  of  retiree 
health  coverage  and,  under  the  terms  of  that 
coverage.  E  becc  mes  covered  under  the  plan. 

(ii)  If  a  divorc  j  from  or  death  of  D  will 
result  in  Fs  losing  coverage,  Ewill  be  a 
qualified  benefi  :iary  because  Fs  coverage 
under  the  plan  ( m  the  day  before  the 
qualifying  eveni  (that  is,  the  divorce  or  death) 
will  have  been  I  y  reason  of  D's  acceptance 
of  12  months  of  employer-paid  coverage  after 
the  prior  qualify  ing  event  (D's  retirement) 
rather  than  by  r  lason  of  an  election  of 
COBRA  contini  ation  coverage. 

Example  5.  (i  The  facts  are  the  same  as  in 
Example  4,  exc«  pt  that,  under  the  terms  of 
the  plan,  the  di'  orce  or  death  does  not  cause 
£  to  lose  covera  (e  so  that  £  continues  to  be 
covered  for  the  )alance  of  the  original  12- 
month  period. 

(ii)  £do€S  noi  have  to  be  allowed  to  elect 
COBRA  contini  ation  coverage  because  the 
loss  of  coverage  at  the  end  of  the  12-month 
period  is  not  ca  jsed  by  the  divorce  or  death, 
and  thus  the  di'  orce  or  death  does  not 
constitute  a  qua  lifying  event.  See  Q&A-l  of 
§54.49808-4. 

Q-2:  Who  ii  an  employee  and  who  is 
a  covered  emj  loyee? 

A-2:  (a)(1)  I  "or  purposes  of 
§§  54.49808-    through  54.4980B-8 
(except  for  pu  rposes  of  Q&A-5  in 
§  54.4980B-2,  relating  to  the  exception 
from  COBRA  or  plans  maintained  by  an 
employer  wit  i  fewer  than  20 
employees),  a  i  employee  is  any 
individual  wl  o  is  eligible  to  be  covered 
under  a  group  health  plan  by  virtue  of 
the  performar  ce  of  services  for  the 
employer  mai  ntaining  the  plan  or  by  ~ 
virtue  of  men  bership  in  the  employee 
organization  i  naintaining  the  plan. 
Thus,  for  pur  )oses  of  §§  54.4980B-1 
through  54.4'  80B-8  (except  for 
purposes  of  C  &A-5  in  §  54.4980B-2), 
the  following  individuals  are  employees 
if  their  relatic  nship  to  the  employer 
maintaining  t  le  plan  makes  them 
eligible  to  be  :overed  under  the  plan — 

0)  Self-emj  loyed  individuals  (within 
the  meaning  ( if  section  401(c)(1)); 

(ii)  Indeper  dent  contractors  (and  their 
employees  ar  d  independent 
contractors);  md 

(iii)  Directc  rs  (in  the  case  of  a 
corporation). 

(2)  Similar  y,  whenever  reference  is 
made  in  §§  3'  1.4980B-1  through 
54.4980B-8  ( jxcept  in  Q&A-5  of 
§  54.4980B-2 )  to  an  employment 
relationship  such  as  by  referring  to  the 
termination  ( f  employment  of  an 
employee  or  o  an  employee's  being 


employed  by  an  employer),  the 
reference  includes  the  relationship  of 
those  individuals  who  are  employees 
within  the  meaning  of  this  paragraph 
(a).  See  paragraph  (c)  in  Q&A-5  of 
§  54.4980B-2  for  a  narrower  meaning  of 
employee  solely  for  purposes  of  Q&A- 
5of§54.4980B-2. 

(b)  For  purposes  of  §§  54.4980B-1 
through  54.4980B-8,  a  covered 
employee  is  any  individual  who  is  (or 
was)  provided  coverage  under  a  group 
health  plan  (other  than  a  plan  that  is 
excepted  from  COBRA  on  the  date  of  the 
qualifying  event;  see  Q&A-4  of 
§  54.4980B-2)  by  virtue  of  being  or 
having  been  an  employee.  For  example, 
a  retiree  or  former  employee  who  is 
covered  by  a  group  health  plan  is  a 
covered  employee  if  the  coverage  results 
in  whole  or  in  part  from  her  or  his 
previous  employment.  An  employee  (or 
former  employee)  who  is  merely  eligible 
for  coverage  under  a  group  health  plan 
is  generally  not  a  covered  employee  if 
the  employee  (or  former  employee)  is 
not  actually  covered  under  the  plan.  In 
general,  the  reason  for  the  employee's 
(or  former  employee's)  lack  of  actual 
coverage  (such  as  having  declined 
participation  in  the  plan  or  having 
failed  to  satisfy  the  plan's  conditions  for 
participation)  is  not  relevant  for  this 
purpose.  However,  if  the  employee  (or 
former  employee)  is  denied  or  not 
offered  coverage  under  circumstances  in 
which  the  denial  or  failure  to  offer 
constitutes  a  violation  of  applicable  law 
(such  as  the  Americans  with  Disabilities 
Act,  42  U.S.C.  12101  through  12213.  the 
special  enrollment  rules  of  section  9801, 
or  the  requirements  of  section  9802 
prohibiting  discrimination  in  eUgibility 
to  enroll  in  a  group  health  plan  based 
on  health  status),  then,  for  purposes  of 
§§  54.4980B-1  through  54.4980B-8,  the 
employee  (or  former  employee)  will  be 
considered  to  have  had  the  coverage 
that  was  wTongfully  denied  or  not 
offered. 

Q-3:  Who  are  the  similarly  situated 
non-COBRA  beneficiaries? 

A-3:  For  purposes  of  §§  54.4980B-1 
through  54.4980B-8,  similarly  situated 
non-COBRA  beneficiaries  means  the 
group  of  covered  employees,  spouses  of 
covered  employees,  or  dependent 
children  of  covered  employees  receiving 
coverage  under  a  group  health  plan 
maintained  by  the  employer  or 
employee  organization  who  are 
receiving  that  coverage  for  a  reason 
other  than  the  rights  provided  imder  the 
COBRA  continuation  coverage 
requirements  and  who,  based  on  all  of 
the  facts  and  circumstances,  are  most 
similarly  situated  to  the  situation  of  the 
qualified  beneficiary  immediately  before 
the  qualifying  event. 


§54.4980B-4    Qualifying  events. 

The  determination  of  what  constitutes 
a  qualifying  event  is  addressed  in  the 
following  questions  and  answers: 

Q-1:  What  is  a  qualifying  event? 

A-1:  (a)  A  qualifying  event  is  an  event 
that  satisSes  paragraphs  (b).  (c).  and  (d) 
of  this  Q&A-l.  Paragraph  (e)  of  this 
Q&A-l  further  explains  a  reduction  of 
hours  of  employment,  paragraph  (f)  of 
this  Q&A-l  describes  the  treatment  of 
children  bom  to  or  placed  for  adoption 
with  a  covered  employee  during  a 
period  of  COBRA  continuation 
coverage,  and  paragraph  (g)  of  this 
Q&A-l  contains  examples. 

(b)  An  event  satisfies  this  paragraph    . 

(b)  if  the  event  is  any  of  the  following^ 

(1)  The  death  of  a  covered  employee; 

(2)  The  termination  (other  than  by 
reason  of  the  employee's  gross 
misconduct),  or  reduction  of  hours,  of  a 
covered  employee's  employment: 

(3)  The  divorce  or  legal  separation  of 
a  covered  employee  from  the 
employee's  spouse; 

(4)  A  covered  employee's  becoming 
entitled  to  Medicare  benefits  under  Title 
XVIII  of  the  Social  Security  Act  (42 
U.S.C.  1395-1395gge); 

(5)  A  dependent  child's  ceasing  to  be 
a  dependent  child  of  a  covered 
employee  under  the  generally 
applicable  requirements  of  the  plan;  or 

(6)  A  proceeding  in  bankruptcy  under 
Title  11  of  the  United  States  Code  with 
respect  to  an  employer  from  whose 
employment  a  covered  employee  retired 
at  any  time. 

(c)  An  event  satisfies  this  paragraph 

(c)  if.  under  the  terms  of  the  group 
health  plan,  the  event  causes  the 
covered  employee,  or  the  spouse  or  a 
dependent  child  of  the  covered 
employee,  to  lose  coverage  under  the 
plan.  For  this  purpose,  to  lose  coverage 
means  to  cease  to  be  covered  under  the 
same  terms  and  conditions  as  in  effect 
immediately  before  the  qualifying  event. 
Any  increase  in  the  premium  or 
contribution  that  must  be  paid  by  a 
covered  employee  (or  the  spouse  or 
dependent  child  of  a  covered  employee) 
for  coverage  under  a  group  health  plan 
that  results  from  the  occurrence  of  one 
of  the  events  listed  in  paragraph  (b)  of 
this  Q&A-l  is  a  loss  of  coverage.  In  the 
case  of  an  event  that  is  the  bankruptcy 
of  the  employer,  lose  coverage  also 
means  any  substantial  elimination  of 
coverage  imder  the  plan,  occurring 
within  12  months  before  or  after  the 
date  the  bankruptcy  proceeding 
commences,  for  a  covered  employee 
who  had  retired  on  or  before  the  date  of 
the  substantial  elimination  of  group 
health  plan  coverage  or  for  any  spouse, 
surviving  spouse,  or  dependent  child  of 
such  a  covered  employee  if,  on  the  day 
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before  the  bankruptcy  qualifying  event, 
the  spouse,  surviving  spouse,  or 
dependent  child  is  a  beneficiary  under 
the  plan.  For  purposes  of  this  paragraph 
(c),  a  loss  of  coverage  need  not  occur 
immediately  after  the  event,  so  long  as 
the  loss  of  coverage  occurs  before  the 
end  of  the  maximum  coverage  period 
(see  Q&A-l  and  Q&A-6  of  §  54.4980B- 
7).  However,  if  neither  the  covered 
employee  nor  the  spouse  or  a  dependent 
child  of  the  covered  employee  loses 
coverage  before  the  end  of  what  would 
be  the  maximum  coverage  period,  the 
event  does  not  satisfy  this  paragraph  (c). 
If  coverage  is  reduced  or  eliminated  in 
anticipation  of  an  event  (for  example,  an 
employer's  eliminating  an  employee's 
coverage  in  anticipation  of  the 
termination  of  the  employee's 
employment,  or  an  employee's 
eliminating  the  coverage  of  the 
employee's  spouse  in  anticipation  of  a 
divorce  or  legal  separation),  the 
reduction  or  elimination  is  disregarded 
in  determining  whether  the  event  causes 
a  loss  of  coverage. 

(d)  An  event  satisfies  this  paragraph 
(d)  if  it  occiu^  while  the  plan  is  subject 
to  COBRA.  Thus,  an  event  will  not 
satisfy  this  paragraph  (d)  if  it  occurs 
while  the  plan  is  excepted  from  COBRA 
(see  Q&A-4  of  §  54.4980B-2).  Even  if 
the  plan  later  becomes  subject  to 
COBRA,  it  is  not  required  to  make 
COBRA  continuation  coverage  available 
to  anyone  whose  coverage  ends  as  a 
result  of  an  event  during  a  year  in  which 
the  plan  is  excepted  from  COBRA.  For 
example,  if  a  group  health  plan  is 
excepted  from  COBRA  as  a  small- 
employer  plan  during  the  year  2001  (see 
Q&A-5  of  §  54.4980B-2)  and  an 
employee  terminates  employment  on 
December  31,  2001,  the  termination  is 
not  a  qualifying  event  and  the  plan  is 
not  required  to  permit  the  employee  to 
elect  COBRA  continuation  coverage. 
This  is  the  case  even  if  the  plan  ceases 
to  be  a  small-employer  plan  as  of 
January  1,  2002.  Also,  the  same  result 
will  follow  even  if  the  employee  is 
given  three  months  of  coverage  beyond 
December  31  (that  is,  through  March  of 
2002),  because  there  will  be  no 
qualifying  event  as  of  the  termination  of 
coverage  in  March.  However,  if  the 
employee's  spouse  is  initially  provided 
with  the  three-month  coverage  through 
March  2002,  but  the  spouse  divorces  the 
employee  before  the  end  of  the  three 
months  and  loses  coverage  as  a  result  of 
the  divorce,  the  divorce  will  constitute 
a  quahfying  event  during  2002  and  so 
entitle  the  spouse  to  elect  COBRA 
continuation  coverage.  See  Q&A-7  of 
§  54.4980B-7  regarding  the  maximum 
coverage  period  in  sudd  a  case. 


(e)  A  reduction  of  hours  of  a  covered 
employee's  employment  occurs 
whenever  there  is  a  decrease  in  the 
hours  that  a  covered  employee  is 
required  to  work  or  actually  works,  but 
only  if  the  decrease  is  not  accompanied 
by  an  immediate  termination  of 
employment.  This  is  true  regardless  of 
whether  the  covered  employee 
continues  to  perform  services  following 
the  reduction  of  hours  of  employment. 
For  example,  an  absence  from  work  due 
to  disability,  a  temporary  layoff,  or  any 
other  reason  is  a  reduction  of  hours  of 

a  covered  employee's  employment  if 
there  is  not  an  immediate  termination  of 
employment.  If  a  group  health  plan 
measures  eligibility  for  the  coverage  of 
employees  by  the  number  of  hours 
worked  in  a  given  time  period,  such  as 
the  preceding  month  or  quarter,  and  an 
employee  covered  under  the  plan  fails 
to  work  the  minimum  number  of  hoiu-s 
during  that  time  period,  the  failure  to 
work  the  minimum  number  of  required 
hours  is  a  reduction  of  hours  of  that 
covered  employee's  employment. 

(f)  The  quahfying  event  of  a  qualified 
beneficiary  who  is  a  child  bom  to  or 
placed  for  adoption  vdth  a  covered 
employee  during  a  period  of  COBRA 
continuation  coverage  is  the  qualifying 
event  giving  rise  to  Uie  period  of 
COBRA  continuation  coverage  during 
which  the  child  is  bom  or  placed  for 
adoption.  If  a  second  qualifying  event 
has  occurred  before  the  child  is  bom  or 
placed  for  adoption  (such  as  the  death 
of  the  covered  employee),  then  the 
second  qualifying  event  also  applies  to 
the  newbom  or  adopted  child.  See 
Q&A-6  of  §  54.4980B-7. 

(g)  The  mles  of  this  Q&A-l  are 
illustrated  by  the  following  examples,  in 
each  of  which  the  group  health  plan  is 
subject  to  COBRA: 

Example  1.  (i)  An  employee  who  is 
covered  by  a  group  health  plan  terminates 
employment  (other  than  by  reason  of  the 
employee's  gross  misconduct)  and,  beginning 
with  the  day  after  the  last  day  of 
employment,  is  given  3  months  of  employer- 
paid  coverage  under  the  same  terms  and 
conditions  as  before  that  date.  At  the  end  of 
the  three  months,  the  coverage  terminates. 

(ii)  The  loss  of  coverage  at  the  end  of  the 
three  months  results  from  the  termination  of 
employment  and,  thus,  the  termination  of 
employment  is  a  qualifying  event. 

Example  2.  (i)  An  employee  who  is 
covered  by  a  group  health  plan  retires  (which 
is  a  termination  of  employment  other  than  by 
reason  of  the  employee's  gross  misconduct) 
and,  upon  retirement,  is  required  to  pay  an 
increased  amount  for  the  same  group  health 
coverage  that  the  employee  had  before 
retirement. 

(ii)  The  increase  in  the  premium  or 
contribution  required  for  coverage  is  a  loss  of 
coverage  under  paragraph  (c)  of  this  Q8tA-l 


and,  thus,  the  retirement  is  a  qualifying 
event. 

Example  3.  (i)  An  employee  and  the 
employee's  spouse  are  covered  under  an 
employer's  group  health  plan.  The  employee 
retires  and  is  given  identical  coverage  for  life. 
However,  the  plan  provides  that  the  spousal 
coverage  will  not  be  continued  beyond  six 
months  unless  a  higher  premium  for  the 
spouse  is  paid  to  the  plan. 

(ii)  The  requirement  for  the  spouse  to  pay 
a  higher  premium  at  the  end  of  the  six 
months  is  a  loss  of  coverage  under  paragraph 
(c)  of  this  Q&A-l.  Thus,  the  retirement  is  a 
qualifying  event  and  the  spouse  must  be 
given  an  opportunity  to  elect  COBRA 
continuation  coverage. 

Example  4.  (i)  F  is  a  covered  employee  who 
is  married  to  G,  and  both  are  covered  under 
a  group  health  plan  maintained  by  Fs 
employer.  Fand  G  are  divorced.  Under  the 
terms  of  the  plan,  the  divorce  causes  G  to 
lose  coverage.  The  divorce  is  a  qualifying 
event,  and  G  elects  COBRA  continuation 
coverage,  remarries  during  the  period  of 
COBRA  continuation  coverage,  aiUri  G's  new 
spouse  becomes  covered  under  the  plan.  (See 
Q&A-S  in  §  54.4980B-5,  paragraph  (c)  in 
Q&A^  of  §  54.4980B-5,  section  9801(f)(2), 
and  §  54.9801-6T(b).)  G  dies.  Under  the 
terms  of  the  plan,  the  death  causes  G's  new 
Sf)Ouse  to  lose  coverage  under  the  plan. 

(ii)  G's  death  is  not  a  qualifying  event 
because  G  is  not  a  covered  employee. 

Example  5.  (i)  An  employer  maintains  a 
group  health  plan  for  both  active  employees 
and  retired  employees  (and  their  families). 
The  coverage  for  active  employees  and 
retired  employees  is  identical,  and  the 
employer  does  not  require  retirees  to  pay 
more  for  coverage  than  active  employees.  The 
plan  does  not  make  COBRA  continuation 
coverage  available  when  an  employee  retires 
(and  is  not  required  to  because  the  retired 
employee  has  not  lost  coverage  under  the 
plan).  The  employer  amends  the  plan  to 
eliminate  coverage  for  retired  employees 
effective  January  1,  2002.  On  that  date, 
several  retired  employees  (and  their  spouses 
and  dependent  children)  have  been  covered 
under  the  plan  since  their  retirement  for  less 
than  the  maximum  coverage  period  that 
would  apply  to  them  in  connection  with 
their  retirement. 

(ii)  The  elimination  of  retiree  coverage 
under  these  circumstances  is  a  deferred  loss 
of  coverage  for  those  retirees  (and  their 
spouses  and  dependent  children)  under 
paragraph  (c)  of  this  Q&A-l  and,  thus,  the 
retirement  is  a  qualifying  event.  The  plan 
must  make  COBRA  continuation  coverage 
available  to  them  for  the  balance  of  the 
maximum  coverage  period  that  applies  to 
them  in  connection  with  the  retirement. 

Q-2:  Are  the  facts  surrounding  a 
termination  of  employment  (such  as 
whether  it  was  volimtary  or 
involuntary)  relevant  in  determining 
whether  the  termination  of  employment 
is  a  qualifying  event? 

A-2:  Apart  from  facts  constituting 
gross  misconduct,  the  facts  surrounding 
the  termination  or  reduction  of  hours 
are  irrele'ant  in  determining  whether  a 
qualifying  event  has  occurred.  Thus,  it 
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does  not  mati  er  whether  the  employee 
voluntarily  tarminated  or  was 
discharged.  For  example,  a  strike  or  a 
lockout  is  a  ti  srmination  or  reduction  of 
hours  that  cofistitutes  a  qualifying  event 
if  the  strike  or  lockout  results  in  a  loss 
of  coverage  a^  described  in  paragraph  (c) 
of  Q&A-l  of  this  section.  Similarly,  a 
layoff  that  results  in  such  a  loss  of 
coverage  is  a  jqualifying  event. 

S  54.4980B-6    COBRA  continuation 
coverage. 

The  following  questions-and-answers 
address  the  n  squirements  for  coverage  to 
constitute  CC)BRA  continuation 


is  COBRA  continuation 


coverage: 

Q-l:What 
coverage? 

A-1:  (a)  If  4  qualifying  event  occurs, 
each  qualified  beneficiary  (other  than  a 
qualified  beneficiary  for  whom  the 
qualifying  evpnt  will  not  result  in  any 
immediate  oi  deferred  loss  of  coverage) 
must  be  offeijed  an  opportunity  to  elect 
to  receive  thd  group  health  plan 
coverage  that  is  provided  to  similarly 
situated  nonCOBRA  beneficiaries 
(ordinarily,  the  same  coverage  that  the 
qualified  beneficiary  had  on  the  day 
before  the  qualifying  event).  See  Q&A- 

3  of  §  54.4981)8-3  for  the  definition  of 
similarly  situated  nonCOBRA 
beneficiaries,  This  coverage  is  COBRA 
continuation  coverage.  If  coverage  under 
the  plan  is  mbdified  for  similarly 
situated  nonCOBRA  beneficiaries,  then 
the  coverage  inade  available  to  qualified 
beneficiaries  is  modified  in  the  same 
way.  If  the  continuation  coverage 
offered  diffe^  in  any  way  from  the 
coverage  made  available  to  similarly 
situated  nonCOBRA  beneficiaries,  the 
coverage  offered  does  not  constitute 
COBRA  continuation  coverage  and  the 
group  health]  plan  is  not  in  compliance 
with  COBRA  unless  other  coverage  that 
does  constitijte  COBRA  continuation 
coverage  is  also  offered.  Any 
elimination  6t  reduction  of  coverage  in 
anticipation  lof  an  event  described  in 
paragraph  (b)  of  Q&A-l  of  §  54.4980B- 

4  is  disregarded  for  purposes  of  this 
Q&A-l  and  for  purposes  of  any  other 
reference  in  §§  54.4980B-1  through 
54.4980B-8  to  coverage  in  effect 
immediatel)^  before  (or  on  the  day 
before)  a  qu^hfying  event.  COBRA 
continuatiod  coverage  must  not  be 
conditioned  upon,  or  discriminate  on 
the  basis  of  lack  of,  evidence  of 
insurability. 

(b)  In  the  case  of  a  qualified 
beneficiary  who  is  a  child  bom  to  or 
placed  for  adoption  with  a  covered 
employee  djiring  a  period  of  COBRA 
continuatioi  i  coverage,  the  child  is 
generally  en  titled  to  elect  immediately 
to  have  the  i  ame  coverage  that 


dependent  children  of  active  employees 
receive  under  the  benefit  packages 
under  which  the  covered  employee  has 
coverage  at  the  time  of  the  birth  or 
placement  for  adoption.  Such  a  child 
would  be  entitled  to  elect  coverage 
different  from  that  elected  by  the 
covered  employee  during  the  next 
available  open  enrollment  period  under 
the  plan.  See  Q&A-4  of  this  section. 

Q-2:  What  deductibles  apply  if 
COBRA  continuation  coverage  is 
elected? 

A-2:  (a)  Qualified  beneficiaries 
electing  COBRA  continuation  coverage 
generally  are  subject  to  the  same 
deductibles  as  similarly  situated 
nonCOBRA  beneficiaries.  If  a  qualified 
beneficiary's  COBRA  continuation 
coverage  begins  before  the  end  of  a 
period  prescribed  for  accimiulating 
amounts  toward  deductibles,  the 
qualified  beneficiary  must  retain  credit 
for  expenses  incurred  toward  those 
deductibles  before  the  begiiuiing  of 
COBRA  continuation  coverage  as 
though  the  qualifying  event  had  not 
occurred.  The  specific  application  of 
this  rule  depends  on  the  type  of 
deductible,  as  set  forth  in  paragraphs  (b) 
through  (d)  of  this  Q&A-2.  Special  rules 
are  set  forth  in  paragraph  (e)  of  this 
Q&A-2,  and  examples  appear  in 
paragraph  (f)  of  this  Q&A-2. 

(b)  If  a  deductible  is  computed 
separately  for  each  individual  receiving 
coverage  under  the  plan,  each 
individual's  remaining  deductible 
amount  (if  any)  on  the  date  COBRA 
continuation  coverage  begins  is  equal  to 
that  individual's  remaining  deductible 
amount  immediately  before  that  date. 

(c)  If  a  deductible  is  computed  on  a 
family  basis,  the  remaining  deductible 
for  the  family  on  the  date  that  COBRA 
continuation  coverage  begins  depends 
on  the  members  of  the  family  electing 
COBRA  continuation  coverage.  In 
computing  the  family  deductible  that 
remains  on  the  date  COBRA 
continuation  coverage  begins,  only  the 
expenses  of  those  family  members 
receiving  COBRA  continuation  coverage 
need  be  taken  into  account.  If  the 
qualifying  event  results  in  there  being 
more  than  one  family  unit  (for  example, 
because  of  a  divorce),  the  family 
deductible  may  be  computed  separately 
for  each  resulting  family  unit  based  on 
the  members  in  each  unit.  These  rules 
apply  regardless  of  whether  the  plan 
provides  that  the  family  deductible  is  an 
alternative  to  individual  deductibles  or 
an  additional  requirement. 

(d)  Deductibles  that  are  not  described 
in  paragraph  (b)  or  (c)  of  this  Q&A-2 
must  be  treated  in  a  manner  consistent 
with  the  principles  set  forth  in  those 
paragraphs. 


(e)  If  a  deductible  is  computed  on  the 
basis  of  a  covered  employee's 
compensation  instead  of  being  a  fixed 
dollar  amount  and  the  employee 
remains  employed  during  the  period  of 
COBRA  continuation  coverage,  the  plan 
is  permitted  to  choose  whether  to  apply 
the  deductible  by  treating  the 
employee's  compensation  as  continuing 
without  change  for  the  duration  of  the 
COBRA  continuation  coverage  at  the 
level  that  was  used  to  compute  the 
deductible  in  effect  immediately  before 
the  COBRA  continuation  coverage 
began,  or  to  apply  the  deductible  by 
taking  the  employee's  actual 
compensation  into  accoimt.  In  applying 
a  deductible  that  is  computed  on  the 
basis  of  the  covered  employee's 
compensation  instead  of  being  a  fixed 
dollar  amount,  for  periods  of  COBRA 
continuation  coverage  in  which  the 
employee  is  not  employed  by  the 
employer,  the  plan  is  required  to 
compute  the  deductible  by  treating  the 
employee's  compensation  as  continuing 
without  change  for  the  duration  of  the 
COBRA  continuation  coverage  either  at 
the  level  that  was  used  to  compute  the 
deductible  in  effect  immediately  before 
the  COBRA  continuation  coverage  began 
or  at  the  level  that  was  used  to  compute 
the  deductible  in  effect  immediately 
before  the  employee's  employment  was 
terminated. 

(f)  The  rules  of  this  Q&A-2  are 
illustrated  by  the  following  examples;  in 
each  example,  deductibles  under  the 
plan  are  determined  on  a  calendar  year 
basis: 

Example  2.  (i)  A  group  health  plan  applies 
a  separate  SlOO  annual  deductible  to  each 
individual  it  covers.  The  plan  provides  that 
the  spK)use  and  depiendent  children  of  a 
covered  employee  will  lose  coverage  on  the 
last  day  of  the  month  after  the  month  of  the 
covered  employee's  death.  A  covered 
employee  dies  on  June  11,  2001.  The  spouse 
and  the  two  dependent  children  elect 
CX3BRA  continuation  coverage,  which  will 
begin  on  August  1.  2001.  As  of  July  31.  2001, 
the  spouse  has  incurred  $80  of  covered 
expenses,  the  older  child  has  incurred  no 
covered  expenses,  and  the  younger  one  has 
incurred  $120  of  covered  expenses  (and 
therefore  has  already  satisfied  the 
deductible). 

(ii)  At  the  beginning  of  COBRA 
continuation  coverage  on  August  1,  the 
spouse  has  a  remaining  deductible  of  $20,  the 
older  child  still  has  the  full  SlOO  deductible, 
and  the  younger  one  has  no  further 
deductible. 

Example  2.  (i)  A  group  health  plan  applies 
a  separate  $200  annual  deductible  to  each 
individual  it  covers,  except  that  each  family 
member  is  treated  as  having  satisfied  the 
individual  deductible  once  the  family  has 
incurred  $500  of  covered  expenses  during  the 
year.  The  plan  provides  that  upon  the 
divorce  of  a  covered  employee,  coverage  will 
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end  immediately  for  the  employee's  spouse 
and  any  children  who  do  not  remain  in  the 
employee's  custody.  A  covered  employee 
with  four  dependent  children  is  divorced,  the 
spouse  obtains  custody  of  the  two  oldest 
children,  and  the  spouse  and  those  children 
all  elect  COBRA  continuation  coverage  to 
begin  immediately.  The  family  had 
accumulated  S420  of  covered  expenses  before 
the  divorce,  as  follows:  $70  by  each  parent, 
$200  by  the  oldest  child,  $80  by  the  youngest 
child,  and  none  by  the  other  two  children. 

(ii)  The  resulting  family  consisting  of  the 
spouse  and  the  two  oldest  children 
accumulated  a  total  of  $270  of  covered 
expenses,  and  thus  the  remaining  deductible 
for  that  family  could  be  as  high  as  $230 
(because  the  plan  would  not  have  to  count 
the  incurred  expenses  of  the  covered 
employee  and  the  youngest  child).  The 
remaining  deductible  for  the  resulting  family 
consisting  of  the  covered  employee  and  the 
two  youngest  children  is  not  subject  to  the 
rules  of  this  Q&A-2  because  their  coverage  is 
not  COBRA  continuation  coverage. 

Example  3.  Each  year  a  group  health  plan 
pays  70  percent  of  the  cost  of  an  individual's 
psychotherapy  after  that  individual's  first 
three  visits  during  the  year.  A  qualified 
beneficiary  whose  election  of  COBRA 
continuation  coverage  takes  effect  beginning 
August  1,  2001  and  who  has  already  made 
two  visits  as  of  that  date  need  only  pay  for 
one  more  visit  before  the  plan  must  begin  to 
pay  70  percent  of  the  cost  of  the  remaining 
visits  during  2001. 

Example  4.  (i)  A  group  health  plan  has  a 
S250  annual  deductible  per  covered 
individual.  The  plan  provides  that  if  the 
deductible  is  not  satisfied  in  a  particular 
j'ear,  expenses  incurred  during  October 
through  December  of  that  year  are  credited 
toward  satisfaction  of  the  deductible  in  the 
next  year.  A  qualified  beneficiary  who  has 
incurred  covered  expenses  of  $150  from 
January  through  September  of  2001  and  $40 
during  October  elects  COBRA  continuation 
coverage  beginning  November  1,  2001. 

(ii)  The  remaining  deductible  amount  for 
this  qualified  beneficiary  is  $60  at  the 
beginning  of  the  COBRA  continuation 
coverage.  If  this  individual  incurs  covered 
expenses  of  $50  in  November  and  December 
of  2001  combined  (so  that  the  $250 
deductible  for  2001  is  not  satisfied),  the  $90 
incurred  from  October  through  December  of 
2001  are  credited  toward  satisfaction  of  the 
deductible  amount  for  2002. 

Q-3:  How  do  a  plan's  limits  apply  to 
COBRA  continuation  coverage? 

A-3:  (a)  Limits  are  treated  in  the  same 
way  as  deductibles  (see  Q&A-2  of  this 
section). 

This  rule  applies  both  to  limits  on 
plan  benefits  (such  as  a  maximum 
number  of  hospital  days  or  dollar 
amount  of  reimbursable  expenses)  and 
limits  on  out-of-pocket  expenses  (such 
as  a  limit  on  copayments,  a  limit  on 
deductibles  plus  copayments,  or  a 
catastrophic  limit).  This  rule  applies 
equally  to  annual  and  Ufetime  limits 
and  applies  equally  to  limits  on  specific 
benefits  and  limits  on  benefits  in  the 
aggregate  under  the  plan. 


(b)  The  rule  of  this  Q&A-3  is 
illustrated  by  the  following  examples;  in 
each  example  limits  are  determined  on 
a  calendar  year  basis: 

Example  1.  (i)  A  group  health  plan  pays  for 
a  maximum  of  150  days  of  hospital 
confinement  per  individual  per  year.  A 
covered  employee  who  has  had  20  days  of 
hospital  confinement  as  of  May  1,  2001 
terminates  employment  and  elects  COBRA 
continuation  coverage  as  of  that  date. 

(ii)  During  the  remainder  of  the  year  2001 
the  plan  need  only  pay  for  a  maximum  of  130 
days  of  hospital  confinement  for  this 
individual. 

Example  2.  (i)  A  group  health  plan 
reimburses  a  maximum  of  $20,000  of  covered 
expenses  per  family  per  year,  and  the  same 
$20,000  limit  applies  to  unmarried  covered 
employees.  A  covered  employee  and  spouse 
who  have  no  children  divorce  on  May  1. 
2001,  and  the  spouse  elects  COBRA 
continuation  coverage  as  of  that  date.  In 
2001,  the  employee  had  incurred  $5,000  of 
expenses  and  the  spouse  had  incurred  $8,000 
before  May  1. 

(ii)  The  plan  can  limit  its  reimbursement 
of  the  amount  of  expenses  incurred  by  the 
spouse  on  and  after  May  1  for  the  remainder 
of  the  year  to  $12,000  ($20,000  -  $8,000  = 
$12,000).  The  remaining  limit  for  the 
employee  is  not  subject  to  the  rules  of  this 
Q&A-3  because  the  employee's  coverage  is 
not  COBRA  continuation  coverage. 

Example  3.  (i)  A  group  health  plan  pays  for 
80  percent  of  covered  exjjenses  after 
satisfaction  of  a  $100-per-individual 
deductible,  and  the  plan  pays  for  100  percent 
of  covered  expenses  after  a  family  has 
incurred  out-of-pocket  costs  of  52,000.  The 
plan  provides  that  upon  the  divorce  of  a 
covered  employee,  coverage  will  end 
immediately  for  the  employee's  spouse  and 
any  children  who  do  not  remain  in  the 
employee's  custody.  An  employee  and 
spouse  with  three  dependent  children 
divorce  on  June  1,  2001,  and  one  of  the 
children  remains  with  the  employee.  The 
spouse  elects  COBRA  continuation  coverage 
as  of  that  date  for  the  sp>ouse  and  the  other 
two  children.  During  January  through  May  of 
2001,  the  spouse  incurred  $600  of  covered 
expenses  and  each  of  the  two  children  in  the 
spouse's  custody  after  the  divorce  incurred 
covered  expenses  of  $1,100.  This  resulted  in 
total  out-of-pocket  costs  for  these  three 
individuals  of  $800  ($300  total  for  the  three 
deductibles,  plus  $500  for  20  percent  of  the 
other  $2,500  in  incurred  expenses  |$600  + 
$1,100  +  $1,100  =  $2,800;  $2,800 -$300  = 
$2,500]). 

(ii)  For  the  remainder  of  2001,  the  resulting 
family  consisting  of  the  spouse  and  two 
children  has  an  out-of-pocket  limit  of  $1,200 
($2,000 -$800  =  $1,200) .  The  remaining  out- 
of-pocket  limit  for  the  resulting  family 
consisting  of  the  employee  and  one  child  is 
not  subject  to  the  rules  of  this  Q&A-3 
because  their  coverage  is  not  COBRA 
continuation  coverage. 

Q— 4:  Can  a  qualified  beneficiary  who 
elects  COBRA  continuation  coverage 
ever  change  fi-om  the  coverage  received 
by  that  individual  immediately  befoi^ 
the  qualihring  event? 

A-4:  (a J  In  general,  a  qualified 
beneficiary  need  only  be  given  an 


opportunity  to  continue  the  coverage 
that  she  or  he  was  receiving 
immediately  before  the  qualifying  event. 
This  is  true  regardless  of  whether  the 
coverage  received  by  the  qualified 
beneficiary  before  the  qualifying  event 
ceases  to  be  of  value  to  the  qualified 
beneficiary,  such  as  in  the  case  of  a 
qualified  beneficiary  covered  under  a 
region-specific  health  maintenance 
organization  (HMO)  who  leaves  the 
HMO's  service  region.  The  only 
situations  in  which  a  qualified 
beneficiary  must  be  allowed  to  change 
from  the  coverage  received  immediately 
before  the  qualifying  event  are  as  set 
forth  in  paragraphs  (b)  and  (c)  of  this 
Q&A-4  and  in  Q&A-l  of  this  section 
(regarding  changes  to  or  elimination  of 
the  coverage  provided  to  similarly 
situated  nonCOBRA  beneficiaries). 

(b)  If  a  qualified  beneficiary 
participates  in  a  region-specific  benefit 
package  (such  as  an  HMO  or  an  on-site 
clinic)  that  will  not  service  her  or  his 
health  needs  in  the  area  to  which  she  or 
he  is  relocating  (regardless  of  the  reason 
for  the  relocation),  the  qualified 
beneficiary  must  be  given  an 
opportunity  to  elect  alternative  coverage 
that  the  employer  or  employee 
organization  makes  available  to  active 
employees.  If  the  employer  or  employee 
organization  makes  group  health  plan 
coverage  available  to  similarly  situated 
nonCOBRA  beneficiaries  that  can  be 
extended  in  the  area  to  which  the 
qualified  beneficiary  is  relocating,  then 
that  coverage  is  the  alternative  coverage 
that  must  be  made  available  to  the 
relocating  qualified  beneficiary.  If  the 
employer  or  employee  organization  does 
not  make  group  health  plan  coverage 
available  to  similarly  situated 
nonCOBRA  beneficiaries  that  can  be 
extended  in  the  area  to  which  the 
qualified  beneficiary  is  relocating  but 
makes  coverage  available  to  other 
employees  that  can  be  extended  in  that 
area,  then  the  coverage  made  available 
to  those  other  employees  must  be  made 
available  to  the  relocating  qualified 
beneficiary.  However,  the  employer  or 
employee  organization  is  not  required  to 
make  any  other  coverage  available  to  the 
relocating  qualified  beneficiary  if  the 
only  coverage  the  employer  or  employee 
organization  makes  available  to  active 
employees  is  not  available  in  the  area  to 
which  the  qualified  beneficiary 
relocates  (because  all  such  coverage  is 
region-specific  and  does  not  service 
individuals  in  that  area). 

(c)  If  an  employer  or  employee 
organization  makes  an  open  enrollment 
period  available  to  similarly  situated 
active  employees  with  respect  to  whom 
a  qualifying  event  has  not  occurred,  the 
s&me  open  enrollment  period  rights 
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children,  or  new  spouses)  who  join  the 
qualified  beneficiary's  family  on  or  after 
the  date  of  the  quahfying  event? 

A-5:  (a)  Yes.  Under  section  9801  and 
§  54.9801-6T,  employees  eligible  to 
participate  in  a  group  health  plan 
(whether  or  not  participating),  as  well  as 
former  employees  participating  in  a 
plan  (referred  to  in  those  rules  as 
participants),  are  entitled  to  special 
enrollment  rights  for  certain  family 
members  upon  the  loss  of  other  group 
health  plan  coverage  or  upon  the 
acquisition  by  the  employee  or 
participant  of  a  new  spouse  or  of  a  new 
dependent  through  birth,  adoption,  or 
placement  for  adoption,  if  certain 
requirements  are  satisfied.  Employees 
not  participating  in  the  plan  also  can 
obtain  rights  for  self-enrollment  imder 
those  rules.  Once  a  qualified  beaeficiary 
is  receiving  COBRA  continuation 
coverage  (that  is,  has  timely  elected  and 
made  timely  payment  for  COBRA 
continuation  coverage),  the  qualified 
beneficiary  has  the  same  right  to  enroll 
family  members  under  those  special 
enrollment  rules  as  if  the  qualified 
beneficiary  were  an  employee  or 
participant  within  the  meaning  of  those 
rules.  However,  neither  a  qualified 
beneficiary  who  is  not  receiving  COBRA 
continuation  coverage  nor  a  former 
qualified  beneficiary  has  any  special 
enrollment  rights  under  those  rules. 

(b)  In  addition  to  the  special 
enrollment  rights  described  in 
paragraph  (a)  of  this  Q&A-5,  if  the  plan 
covering  the  qualified  beneficiary 
provides  that  new  family  members  of 
active  employees  can  become  covered 
(either  automatically  or  upon  an 
appropriate  election)  before  the  next 
open  enrollment  period,  then  the  same 
right  must  be  extended  to  the  new 
family  members  of  a  qualified 
beneficiary. 

(c)  If  the  addition  of  a  new  family 
member  will  result  in  a  higher 
applicable  premium  (for  example,  if  the 
quahfied  beneficiary  was  previously 
receiving  COBRA  continuation  coverage 
as  an  individual,  or  if  the  applicable 
premium  for  family  coverage  depends 
on  family  size),  the  plan  can  require  the 
payment  of  a  correspondingly  higher 
amount  for  the  COBRA  continuation 
coverage.  See  Q&A-l  of  §  54.4980B-8. 

(d)  The  right  to  add  new  family 
members  under  this  Q&A-5  is  in 
addition  to  the  rights  that  newborn  and 
adopted  children  of  covered  employees 
may  have  as  qualified  beneficiaries;  see 
Q&A-l  in  §  54.4980B-3. 


§54.4980B-6    Electing  COBRA 
continuation  coverage. 

The  following  questions-and-answers 
address  the  manner  in  which  COBRA 
continuation  coverage  is  elected: 

Q-1:  What  is  the  election  period  and 
how  long  must  it  last? 

A-1:  (a)  A  group  health  plan  can 
condition  the  availability  of  COBRA 
continuation  coverage  upon  the  timely 
election  of  such  coverage.  An  election  of 
COBRA  continuation  coverage  is  a 
timely  election  if  it  is  made  during  the 
election  period.  The  election  period 
must  begin  not  later  than  the  date  the 
qualified  beneficiary  would  lose 
coverage  on  account  of  the  qualifying 
event.  (See  paragraph  (c)  of  Q&A-l  of 
§  54.4980B-4  for  the  meaning  of  lose 
coverage.)  The  election  period  must  not 
end  before  the  date  that  is  60  days  after 
the  later  of — 

(1)  The  date  the  qualified  beneficiary 
would  lose  coverage  on  account  of  the 
qualifying  event;  or 

(2)  The  date  notice  is  provided  to  the 
qualified  beneficiary  of  her  or  his  right 
to  elect  COBRA  continuation  coverage. 

(b)  An  election  is  considered  to  be 
made  on  the  date  it  is  sent  to  the  plan 
administrator. 

(c)  The  rules  of  this  Q&A-l  are 
illustrated  by  the  following  example: 

Example,  (i)  An  unmarried  employee 
without  children  who  is  receiving  employer- 
paid  coverage  under  a  group  health  plan 
voluntarily  terminates  employment  on  June 
1,  2001.  The  employee  is  not  disabled  at  the 
time  of  the  termination  of  employment  nor  at 
any  time  thereafter,  and  the  plan  does  not 
provide  for  the  extension  of  the  required 
periods  (as  is  permitted  under  section 
4980B(f)(8)). 

(ii)  Case  1:  If  the  plan  provides  that  the 
employer-paid  coverage  ends  immediately 
upon  the  termination  of  employment,  the 
election  period  must  begin  not  later  than 
June  1,  2001,  and  must  not  end  earlier  than 
July  31,  2001.  If  notice  of  the  right  to  elect 
COBRA  continuation  coverage  is  not 
provided  to  the  employee  until  June  15, 
2001,  the  election  period  must  not  end  earlier 
than  August  14,  2001. 

(iii)  Case  2:  If  the  plan  provides  that  the 
employer-paid  coverage  does  not  end  until  6 
months  after  the  termination  of  employment, 
the  employee  does  not  lose  coverage  until 
December  1,  2001.  The  election  period  can 
therefore  begin  as  late  as  December  1,  2001, 
and  must  not  end  before  January  30,  2002. 

(iv)  Case  3:  If  employer-paid  coverage  for 
6  months  after  the  termination  of 
employment  is  offered  only  to  those  qualified 
beneficiaries  who  waive  COBRA 
continuation  coverage,  the  employee  loses 
coverage  on  June  1,  2001,  so  the  election 
period  is  the  same  as  in  Case  1.  The 
difference  between  Case  2  and  Case  3  is  that 
in  Case  2  the  employee  can  receive  6  months 
of  employer-paid  coverage  and  then  elect  to 
pay  for  up  to  an  additional  12  months  of 
COBRA  continuation  coverage,  while  in  Case 
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3  the  employee  must  choose  between  6 
months  of  employer-paid  coverage  and 
paying  for  up  to  18  months  of  COBRA 
continuation  coverage.  In  all  three  cases, 
COBRA  continuation  coverage  need  not  be 
provided  for  more  than  18  months  after  the 
termination  of  employment,  and  in  certain 
circumstances  might  be  provided  for  a 
shorter  period  (see  Q&A-l  of  §  54.4980B-7). 

Q-2:  Is  a  covered  employee  or 
qualified  beneficiary  responsible  for 
informing  the  plan  administrator  of  the 
occurrence  of  a  qualifying  event? 

A-2:  (a)  In  general,  the  employer  or 
plan  administrator  must  determine 
when  a  qualifying  event  has  occurred. 
However,  each  covered  employee  or 
qualified  beneficiary  is  responsible  for 
notifying  the  plan  administrator  of  the 
occurrence  of  a  qualifying  event  that  is 
either  a  dependent  child's  ceasing  to  be 
a  dependent  child  under  the  generally 
applicable  requirements  of  the  plan  or  a 
divorce  or  legal  separation  of  a  covered 
employee.  The  group  health  plan  is  not 
required  to  offer  the  qualified 
beneficiary  an  opportunity  to  elect 
COBRA  continuation  coverage  if  the 
notice  is  not  provided  to  the  plan 
administrator  within  60  days  after  the 
later  of — 

(1)  The  date  of  the  qualifying  event; 
or 

(2)  The  date  the  qualified  beneficiary 
would  lose  coverage  on  account  of  the 
qualifying  event. 

(b)  For  purposes  of  this  Q&A-2,  if 
more  than  one  qualified  beneficiary 
would  lose  coverage  on  account  of  a 
divorce  or  legal  separation  of  a  covered 
employee,  a  timely  notice  of  the  divorce 
or  legal  separation  that  is  provided  by 
the  covered  employee  or  any  one  of 
those  qualified  beneficiaries  will  be 
sufficient  to  preserve  the  election  rights 
of  all  of  the  qualified  beneficiaries. 

Q-3:  During  the  election  period  and 
before  the  qualified  beneficiary  has 
made  an  election,  must  coverage  be 
provided? 

A-3:  (a)  In  general,  each  qualified 
beneficiary  has  until  60  days  after  the 
later  of  the  date  the  qualifying  event 
would  cause  her  or  him  to  lose  coverage 
or  the  date  notice  is  provided  to  the 
qualified  beneficiary  of  her  or  his  right 
to  elect  COBRA  continuation  coverage 
to  decide  whether  to  elect  COBRA 
continuation  coverage.  If  the  election  is 
made  during  that  period,  coverage  must 
be  provided  from  the  date  that  coverage 
would  otherwise  have  been  lost  (but  see 
Q&A-4  of  this  section).  This  can  be 
accomplished  as  described  in  paragraph 
(b)or(c)ofthisQ&A-3. 

(b)  In  the  case  of  an  indemnity  or 
reimbursement  arrangement,  the 
employer  or  employee  organization  can 
provide  for  plan  coverage  during  the 


election  period  or,  if  the  plan  allows 
retroactive  reinstatement,  the  employer 
or  employee  organization  can  terminate 
the  coverage  of  the  qualified  beneficiary 
and  reinstate  her  or  him  when  the 
election  is  made.  Claims  incurred  by  a 
qualified  beneficiary  during  the  election 
period  do  not  have  to  be  paid  before  the 
election  (and,  if  applicable,  payment  for 
the  coverage)  is  made.  If  a  provider  of 
health  care  (such  as  a  physician, 
hospital,  or  pharmacy)  contacts  the  plan 
to  confirm  coverage  of  a  qualified 
beneficiary  during  the  election  period, 
the  plan  must  give  a  complete  response 
to  the  health  care  provider  about  the 
qualified  beneficiary's  COBRA 
continuation  coverage  rights  during  the 
election  period.  For  example,  if  the  plan 
provides  coverage  during  the  election 
period  but  cancels  coverage 
retroactively  if  COBRA  continuation 
coverage  is  not  elected,  then  the  plan 
must  inform  a  provider  that  a  qualified 
beneficiary  for  whom  coverage  has  not 
been  elected  is  covered  but  that  the 
coverage  is  subject  to  retroactive 
termination.  Similarly,  if  the  plan 
cancels  coverage  but  then  retroactively 
reinstates  it  once  COBRA  continuation 
coverage  is  elected,  then  the  plan  must 
inform  the  provider  that  the  qualified 
beneficiary  currently  does  not  have 
coverage  but  will  have  coverage 
retroactively  to  the  date  coverage  was 
lost  if  COBRA  continuation  coverage  is 
elected.  (See  paragraph  (c)  of  Q&A-5  in 
§  54.4980B-8  for  similar  rules  that  a 
plan  must  follow  in  confirming  coverage 
during  a  period  when  the  plan  has  not 
received  payment  but  that  is  still  within 
the  grace  period  for  a  qualified 
beneficiary  for  whom  COBRA 
continuation  coverage  has  been  elected.) 

(c)(1)  In  the  case  of  a  group  health 
plan  that  provides  health  services  (such 
as  a  health  maintenance  organization  or 
a  walk-in  clinic^,  the  plan  can  require 
with  respect  to  a  qualified  beneficiary 
who  has  not  elected  and  paid  for 
COBRA  continuation  coverage  that  the 
qualified  beneficiary  choose  between — 

(i)  Electing  and  paying  for  the 
coverage;  or 

(ii)  Paying  the  reasonable  and 
customary  charge  for  the  plan's  services, 
but  only  if  a  qualified  beneficiary  who 
chooses  to  pay  for  the  services  will  be 
reimbursed  for  that  payment  within  30 
days  after  the  election  of  COBRA 
continuation  coverage  (and,  if 
applicable,  the  payment  of  any  balance 
due  for  the  coverage). 

(2)  In  the  alternative,  the  plan  can 
provide  continued  coverage  and  treat 
the  quaUfied  beneficiary's  use  of  the 
facility  as  a  constructive  election.  In 
such  a  case,  the  qualified  beneficiary  is 
obligated  to  pay  any  applicable  charge 


for  the  coverage,  but  only  if  the 
qualified  beneficiary  is  informed  that 
use  of  the  facility  will  be  a  constructive 
election  before  using  the  facility. 

Q-4:  Is  a  waiver  before  the  end  of  the 
election  period  effective  to  end  a 
qualified  beneficiary's  election  rights? 

A-4:  If,  during  the  election  period,  a 
quahfied  beneficiary  waives  COBRA 
continuation  coverage,  the  waiver  can 
be  revoked  at  any  time  before  the  end 
of  the  election  period.  Revocation  of  the 
waiver  is  an  election  of  COBRA 
continuation  coverage.  However,  if  a 
waiver  of  COBRA  continuation  coverage 
is  later  revoked,  coverage  need  not  be 
provided  retroactively  (that  is,  from  the 
date  of  the  loss  of  coverage  until  the 
waiver  is  revoked).  Waivers  and 
revocations  of  waivers  are  considered 
made  on  the  date  they  are  sent  to  the 
employer,  employee  organization,  or 
plan  administrator,  as  applicable. 

Q-5:  Can  an  employer  or  employee 
organization  withhold  money  or  other 
benefits  owed  to  a  quahfied  beneficiary 
until  the  qualified  beneficiary  either 
waives  COBRA  continuation  coverage, 
elects  and  pays  for  such  coverage,  or 
allows  the  election  period  to  expire? 

A-5:  No.  An  employer,  and  an 
employee  organization,  must  not 
vvrithhold  anything  to  which  a  qualified 
beneficiary  is  otherwise  entitled  (by 
operation  of  law  or  other  agreement)  in 
order  to  compel  payment  for  COBRA 
continuation  coverage  or  to  coerce  the 
quahfied  beneficiary  to  give  up  rights  to 
COBRA  continuation  coverage 
(including  the  right  to  use  the  full 
election  period  to  decide  whether  to 
elect  such  coverage).  Such  a 
withholding  constitutes  a  failure  to 
comply  with  the  COBRA  continuation 
coverage  requirements.  Furthermore, 
any  purported  waiver  obtained  by 
means  of  such  a  withholding  is  invalid. 

Q-6:  Can  each  qualified  beneficiary 
make  an  independent  election  under 
COBRA? 

A-6:  Yes.  Each  qualified  beneficiary 
(including  a  child  who  is  bom  to  or 
placed  for  adoption  with  a  covered 
employee  during  a  jjeriod  of  COBRA 
continuation  coverage)  must  be  offered 
the  opportunity  to  make  an  independent 
election  to  receive  COBRA  continuation 
coverage.  If  the  plan  allows  similarly 
situated  active  employees  with  respect 
to  whom  a  qualifying  event  has  not 
occurred  to  choose  among  several 
options  during  an  open  enrollment 
period  (for  example,  to  switch  to 
another  group  health  plan  or  to  another 
benefit  package  under  the  same  group 
health  plan),  then  each  qualified 
beneficiary  must  also  be  offered  an 
independent  election  to  choose  during 
an  opsin  enrollment  period  among  the 
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options  mad^  available  to  similarly 
situated  active  employees  with  respect 
to  whom  a  qualifying  event  has  not 
occurred.  If  ft  qualified  beneficiary  who 
is  either  a  covered  employee  or  the 
spouse  of  a  qovered  employee  elects 
COBRA  coninuation  coverage  and  the 
election  doei  not  specify  whether  the 
election  is  for  self-only  coverage,  the 
election  is  deemed  to  include  an 
election  of  CJDBRA  continuation 
coverage  on  behalf  of  all  other  qualified 
beneficiaries  with  respect  to  that 
qualifying  event.  An  election  on  behalf 
of  a  minor  cl^ld  can  be  made  by  the 
child's  parent  or  legal  guardian.  An 
election  on  behalf  of  a  qualified 
beneficiary  who  is  incapacitated  or  dies 
can  be  madeby  the  legal  representative 
of  the  quali^d  beneficiary  or  the 
qualified  beiieficiary's  estate,  as 
determined  <mder  applicable  state  law, 
or  by  the  spduse  of  the  quahfied 
beneficiary.  (See  also  Q&A-5  of 
§  54.4980B-f  relating  to  the 
independent^  right  of  each  qualified 
beneficiary  with  respect  to  the  same 
quaUfying  e\|ent  to  receive  COBRA 
continuation  coverage  during  the 
disability  extension.)  The  rules  of  this 
Q&A-6  are  illustrated  by  the  following 
examples;  in  each  example  each  group 
health  plan  is  subject  to  COBRA: 

Example  1.  i)  Employee  Hand  H's  spouse 
are  covered  ui  der  a  group  health  plan 
immediately  before  H's  termination  of 
employment  (for  reasons  other  than  gross 
misconduct).  Coverage  under  the  plan  will 
end  as  a  result  of  the  termination  of 
employment. 

(ii)  Upon  H  s  termination  of  employment, 
both  Hand  H's  spnsuse  are  qualified 
beneficiaries  and  each  must  be  allowed  to 
elect  COBRA  ( lontinuation  coverage.  Thus,  H 
might  elect  COBRA  continuation  coverage 
while  the  spouse  declines  to  elect  such 
coverage,  or  H  might  elect  COBRA 
continuation  Coverage  for  both  of  them.  In 
contrast,  H  cannot  decline  COBRA 
continuation  Coverage  on  behalf  of  H's 
spouse.  Thus,  lifH  does  not  elect  COBRA 
continuation  aoverage  on  behalf  of  the 
sp)ouse.  the  sppuse  must  still  be  allowed  to 
elect  COBRA  continuation  coverage. 

Example  2.  (i)  An  employer  maintains  a 
group  health  [^lan  under  which  all  employees 
receive  emploK'er-paid  coverage.  Employees 
can  arrange  tofcover  their  families  by  pmying 
an  additional  famount.  The  employer  also 
maintains  a  cafeteria  plan,  under  which  one 
of  the  options  is  to  pay  part  or  all  of  the 
employee  share  of  the  cost  for  family 
coverage  und^r  the  group  health  plan.  Thus, 
an  employee  itiight  pay  for  family  coverage 
under  the  gro«p  health  plan  partly  with 
before-tax  dollars  and  partly  with  after-tax 
dollars. 

(ii)  If  an  employee's  family  is  receiving 
-  coverage  undar  the  group  health  plan  when 
a  qualifying  eyent  occurs,  each  of  the 
qualified  beneficiaries  must  be  offered  an 
opportxinity  td  elect  COBRA  continuation 


coverage,  regardless  of  how  that  qualified 
beneficiary's  coverage  was  paid  for  before  the 
qualifying  event. 

§54.4980B-7    Duration  of  COBRA 
continuation  coverage. 

The  following  questions-and-answers 
address  the  duration  of  COBRA 
continuation  coverage: 

Q-1:  How  long  must  COBRA 
continuation  coverage  be  made  available 
to  a  qualified  beneficiary? 

A-1:  (a)  Except  for  an  interruption  of 
coverage  in  connection  with  a  waiver,  as 
described  in  Q&A-4  of  §  54.4980B-6, 
COBRA  continuation  coverage  that  has 
been  elected  for  a  qualified  beneficiary 
must  extend  for  at  least  the  period 
beginning  on  the  date  of  the  qualifying 
event  and  ending  not  before  the  earliest 
of  the  following  dates — 

(1)  The  last  day  of  the  maximum 
required  period  under  section 
4980B(f)(2)(B)(i)  (the  maximum 
coverage  period)  and,  if  applicable, 
section  4980B(f)(8)  (relating  to  the 
optional  extension  of  required  periods 
in  a  case  where  coverage  is  lost  after  the 
date  of,  instead  of  on  the  date  of,  the 
qualifying  event); 

(2)  The  first  day  for  which  timely 
payment  is  not  made  to  the  plan  with 
respect  to  the  qualified  beneficiary  (see 
Q&A-5  in  §  54.4980B-8); 

(3)  The  date  upon  which  the  employer 
or  employee  organization  ceases  to 
provide  any  group  health  plan 
(including  successor  plans)  to  any 
employee; 

(4)  The  date,  after  the  date  of  the 
election,  upon  which  the  qualified 
beneficiary  first  becomes  covered  under 
any  other  group  health  plan,  as 
described  in  Q&A-2  of  this  section;  and 

(5)  The  date,  after  the  date  of  the 
election,  upon  which  the  qualified 
beneficiary  first  becomes  entitled  to 
Medicare  benefits,  as  described  in  Q&A- 
3  of  this  section. 

(b)  However,  a  group  health  plan  can 
terminate  for  cause  the  coverage  of  a 
qualified  beneficiary  receiving  COBRA 
continuation  coverage  on  the  same  basis 
that  the  plan  terminates  for  cause  the 
coverage  of  similarly  situated 
nonCOBRA  beneficiaries.  For  example, 
if  a  group  health  plan  terminates  the 
coverage  of  active  employees  for  the 
submission  of  a  fraudulent  claim,  then 
the  coverage  of  a  qualified  beneficiary 
can  also  be  terminated  for  the 
submission  of  a  fraudulent  claim. 
Notwithstanding  the  preceding  two 
sentences,  the  coverage  of  a  qualified 
beneficiary  can  be  terminated  for  failure 
to  make  timely  payment  to  the  plan  only 
if  payment  is  not  timely  under  the  rules 
of  Q&A-5  in  §  54.4980B-8. 

(c)  In  the  case  of  an  individual  who 
is  not  a  qualified  beneficiary  and  who 


is  receiving  coverage  imder  a  group 
health  plan  solely  because  of  the 
individual's  relationship  to  a  qualified 
beneficiary,  if  the  plan's  obUgation  to 
make  COBRA  continuation  coverage 
available  to  the  qualified  beneficiary 
ceases  under  this  section,  the  plan  is  not 
obligated  to  make  coverage  available  to 
the  individual  who  is  not  a  qualified 
beneficiary. 

Q-2:  When  may  a  plan  terminate  a 
qualified  beneficiary's  COBRA 
continuation  coverage  due  to  coverage 
under  another  group  health  plan? 

A-2:  (a)  If  a  qualified  beneficiary  first 
becomes  covered  under  another  group 
health  plan  (including  for  this  purpose 
any  group  health  plan  of  a  governmental 
employer  or  employee  organization) 
after  the  date  on  which  COBRA 
continuation  coverage  is  elected  for  the 
qualified  beneficiary  and  the  other 
coverage  satisfies  the  requirements  of 
paragraphs  (b),  (c),  and  (d)  of  this  Q&A- 
2,  then  the  plan  may  terminate  the 
qualified  beneficiary's  COBRA 
continuation  coverage  upon  the  date  on 
which  the  qualified  beneficiary  first 
becomes  covered  under  the  other  group 
health  plan  (even  if  the  other  coverage 
is  less  valuable  to  the  qualified 
beneficiary).  By  contrast,  if  a  qualified 
beneficiary  first  becomes  covered  under 
another  group  health  plan  on  or  before 
the  date  on  which  COBRA  continuation 
coverage  is  elected,  then  the  other 
coverage  cannot  be  a  basis  for 
terminating  the  qualified  beneficiary's 
COBRA  continuation  coverage. 

(b)  The  requirement  of  this  paragraph 

(b)  is  satisfied  if  the  qualified 
beneficiary  is  actually  covered,  rather 
than  merely  eligible  to  be  covered, 
under  the  other  group  health  plan. 

(c)  The  requirement  of  this  paragraph 

(c)  is  satisfied  if  the  other  group  healUi 
plan  is  a  plan  that  is  not  maintained  by 
the  employer  or  employee  organization 
that  maintains  the  plan  under  which 
COBRA  continuation  coverage  must 
otherwise  be  made  available. 

(d)  The  requirement  of  this  paragraph 

(d)  is  satisfied  if  the  other  group  health 
plan  does  not  contain  any  exclusion  or 
limitation  with  respect  to  any 
preexisting  condition  of  the  qualified 
beneficiary  (other  than  such  an 
exclusion  or  limitation  that  does  not 
apply  to,  or  is  satisfied  by,  the  qualified 
beneficiary  by  reason  of  the  provisions 
in  section  9801  (relating  to  limitations 
on  preexisting  condition  exclusion 
periods  in  group  health  plans)). 

(e)  The  rules  of  this  Q&A-2  are 
illustrated  by  the  following  examples: 

Example  1.  (i)  Employer  .Y  maintains  a 
group  health  plan  subject  to  COBRA.  C  is  an 
employee  covered  under  the  plan.  C  is  also 
covered  under  a  group  health  plan 
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maintained  by  Employer  Y,  the  employer  of 
C's  spKJUse.  C  terminates  employment  (for 
reasons  other  than  gross  misconduct),  and 
the  termination  of  employment  causes  C  to 
lose  coverage  under  X's  plan  (and,  thus,  is 
a  qualifying  event).  C  elects  to  receive 
COBRA  continuation  coverage  under  X's 
plan. 

(ii)  Under  these  facts,  X's  plan  cannot 
terminate  C's  COBRA  continuation  coverage 
on  the  basis  of  C's  coverage  under  Y's  plan. 

Example  2.  (i)  Employer  IV  maintains  a 
group  health  plan  subject  to  COBRA.  D  is  an 
employee  covered  under  the  plan.  D 
terminates  employment  (for  reasons  other 
than  gross  misconduct],  and  the  termination 
of  employment  causes  D  to  lose  coverage 
under  W's  plan  (and,  thus,  is  a  qualifying 
event).  Delects  to  receive  COBRA 
continuation  coverage  under  W's  plan.  Later 
D  becomes  employed  by  Employer  V  and  is 
covered  under  Vs  group  health  plan.  D's 
coverage  under  Vs  plan  is  not  subject  to  any 
exclusion  or  limitation  with  respect  to  any 
preexisting  condition  of  D. 

(ii)  Under  these  facts.  Wean  terminate  D's 
COBRA  continuation  coverage  on  the  date  D 
becomes  covered  under  Vs  plan. 

Example  3.  (i)  The  facts  are  the  same  as  in 
Example  2,  except  that  D  becomes  employed 
by  Vand  becomes  covered  under  Vs  group 
health  plan  before  D  elects  COBRA 
continuation  coverage  under  W's  plan. 

(ii)  Because  the  termination  of  employment 
is  a  qualifying  event,  D  must  be  offered 
COBRA  continuation  coverage  under  W's 
plan,  and  Wis  not  permitted  to  terminate  D's 
COBRA  continuation  coverage  on  account  of 
D's  coverage  under  Vs  plan  because  D  first 
became  covered  under  V's  plan  before 
COBRA  continuation  coverage  was  elected 
forD. 

Q-3:  When  may  a  plan  terminate  a 
qualified  beneficiary's  COBRA 
continuation  coverage  due  to  the 
qualified  beneficiary's  entitlement  to 
Medicare  benefits? 

A-3:  (a)  If  a  qualified  beneficiary  first 
becomes  entitled  to  Medicare  benefits 
under  Title  XVIII  of  the  Social  Security 
Act  (42  U.S.C.  1395-1395ggg)  after  the 
date  on  which  COBRA  continuation 
coverage  is  elected  for  the  qualified 
beneficiary,  then  the  plan  may  terminate 
the  qualified  beneficiarj''s  COBRA 
continuation  coverage  upon  the  date  on 
which  the  qualified  beneficiary  becomes 
so  entitled.  By  contrast,  if  a  qualified 
beneficiary  first  becomes  entitled  to 
Medicare  benefits  on  or  before  the  date 
that  COBRA  continuation  coverage  is 
elected,  then  the  qualified  beneficiary's 
entitlement  to  Medicare  benefits  cannot 
be  a  basis  for  terminating  the  qualified 
beneficiary's  COBRA  continuation 
coverage. 

(b)  A  qualified  beneficiary  becomes 
entitled  to  Medicare  benefits  upon  the 
effective  date  of  enrollment  in  either 
part  A  or  B,  whichever  occurs  earlier. 
Thus,  merely  being  eligible  to  eruoll  in 
Medicare  does  not  constitute  being 
entitled  to  Medicare  benefits. 


Q-4:  [Reserved] 

A-4:  (Reserved) 

Q-5:  How  does  a  qualified  beneficiary 
become  entitled  to  a  disability 
extension? 

A-5:  (a)  A  qualified  beneficiary 
becomes  entitled  to  a  disability 
extension  if  the  requirements  of 
paragraphs  (b),  (c),  and  (d)  of  this  Q&A- 
5  are  satisfied  wdth  respect  to  the 
qualified  beneficiary.  If  the  disability 
extension  applies  with  respect  to  a 
qualifying  event,  it  applies  vvith  respect 
to  each  qualified  beneficiary  entitled  to 
COBRA  continuation  coverage  because 
of  that  qualifying  event.  Thus,  for 
example,  the  29-month  maximum 
coverage  period  applies  to  each 
qualified  beneficiary  who  is  not 
disabled  as  well  as  to  the  qualified 
beneficiary  who  is  disabled,  and  it 
applies  independently  with  respect  to 
each  of  the  qualified  beneficiaries.  See 
Q&A-l  in  §54.49808-8,  which  permits 
a  plan  to  require  payment  of  an 
increased  amount  during  the  disability 
extension. 

(b)  The  requirement  of  this  paragraph 

(b)  is  satisfied  if  a  qualifying  event 
occurs  that  is  a  termination,  or 
reduction  of  hours,  of  a  covered 
employee's  employment. 

(c)  The  requirement  of  this  paragraph 

(c)  is  satisfied  if  an  individual  (whether 
or  not  the  covered  employee)  who  is  a 
qualified  beneficiary  in  connection  wdth 
the  qualifying  event  described  in 
paragraph  (b)  of  this  Q&A-5  is 
determined  under  Title  II  or  XVI  of  the 
Social  Security  Act  (42  U.S.C.  401-433 
or  1381-1385)  to  have  been  disabled  at 
any  time  during  the  first  60  days  of 
COBRA  continuation  coverage.  For  this 
purpose,  the  period  of  the  first  60  days 
of  COBRA  continuation  coverage  is 
measured  from  the  date  of  the  qualifying 
event  described  in  paragraph  (b)  of  this 
Q&A-5  (except  that  if  a  loss  of  coverage 
would  occur  at  a  later  date  in  the 
absence  of  an  election  for  COBRA 
continuation  coverage  and  if  the  plan 
provides  for  the  extension  of  the 
required  periods  in  accordance  with 
section  4980B(f)(8),  then  the  period  of 
the  first  60  days  of  COBRA  continuation 
coverage  is  measured  from  the  date  on 
which  the  coverage  would  be  lost). 
However,  in  the  case  of  a  qualified 
beneficiary  who  is  a  child  bom  to  or 
placed  for  adoption  with  a  covered 
employee  during  a  period  of  COBRA 
continuation  coverage,  the  period  of  the 
first  60  days  of  COBRA  continuation 
coverage  is  measured  from  the  date  of 
birth  or  placement  for  adoption.  For 
purposes  of  this  paragraph  (c),  an 
individual  is  determined  to  be  disabled 
within  the  first  60  days  of  COBRA 
continuation  coverage  if  the  individual 


has  been  determined  under  Title  II  or 
XVI  of  the  Social  Security  Act  to  have 
been  disabled  before  the  first  day  of 
COBRA  continuation  coverage  and  has 
not  been  determined  to  be  no  longer 
disabled  at  any  time  between  the  date  of 
that  disability  determination  and  the 
first  day  of  COBRA  continuation 
coverage. 

(d)  The  requirement  of  this  paragraph 
(d)  is  satisfied  if  any  of  the  qualified 
beneficiaries  affected  by  the  qualifying 
event  described  in  paragraph  (b)  of  this 
Q&A-5  provides  notice  to  the  plan 
administrator  of  the  disability 
determination  on  a  date  that  is  both 
v^rithin  60  days  after  the  date  the 
determination  is  issued  and  before  the 
end  of  the  original  18-month  maximum 
coverage  period  that  applies  to  the 
qualifying  event. 

Q-6:  Under  what  circumstances  can 
the  maximum  coverage  period  be 
expanded? 

A-6:  (a)  The  maximum  coverage 
period  can  be  expanded  if  the 
requirements  of  Q&A-5  of  this  section 
(relating  to  the  disability  extension)  or 
paragraph  (b)  of  this  Q&A-6  are 
satisfied. 

(b)  The  requirements  of  this  paragraph 
(b)  are  satisfied  if  a  qualifying  event  that 
gives  rise  to  an  18-month  maximum 
coverage  period  (or  a  29-month 
maximum  coverage  period  in  the  case  of 
a  disability  extension)  is  followed, 
within  that  18-month  period  (or  within 
that  29-month  period,  in  the  case  of  a 
disability  extension),  by  a  second 
qualifying  event  (for  example,  a  death  or 
a  divorce)  that  gives  rise  to  a  36-month 
maximum  coverage  period.  (Thus,  a 
termination  of  employment  following  a 
qualifying  event  that  is  a  reduction  of 
hours  of  employment  cannot  be  a 
second  qualifying  event  that  expands 
the  maximum  coverage  period;  the 
bankruptcy  of  the  employer  also  cannot 
be  a  second  qualifying  event  that 
expands  the  maximum  coverage  period.) 
In  such  a  case,  the  original  18-month 
period  (or  29-month  period,  in  the  case 
of  a  disability  extension)  is  expanded  to 
36  months,  but  only  for  those 
individuals  who  were  qualified 
beneficiaries  under  the  group  health 
plan  in  connection  with  the  first 
qualifying  event  and  who  are  still 
qualified  beneficiaries  at  the  time  of  the 
second  quahfying  event.  No  qualifying 
event  (other  than  a  qualifying  event  that 
is  the  bankruptcy  of  the  employer)  can 
give  rise  to  a  maximum  coverage  period 
that  ends  more  than  36  months  after  the 
date  of  the  first  qualifying  event  (or 
more  than  36  months  after  the  date  of 
the  loss  of  coverage,  in  the  case  of  a  plan 
that  provides  for  the  extension  of  the 
required  periods).  For  example,  if  an 
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employee  cov(  red  by  a  group  health 
plan  that  is  su  )ject  to  COBRA 
terminates  em  )loyment  (for  reasons 
other  than  groi  s  misconduct)  on 
December  31,  gOOO,  the  termination  is  a 
qualifying  eve^t  giving  rise  to  a 
maximum  covjrage  period  that  extends 
for  18  months  to  June  30,  2002.  If  the 
employee  dies  after  the  employee  and 
the  employee's;  spouse  and  dependent 
children  have  sleeted  COBRA 
continuation  coverage  and  on  or  before 
June  30,  2002,  the  spouse  and 
dependent  children  (except  anyone 
among  them  v\  hose  COBRA 
continuation  coverage  had  already 
ended  for  som  3  other  reason)  will  be 
able  to  receive  COBRA  continuation 
coverage  through  December  31,  2003. 

Q-7:  If  healm  coverage  is  provided  to 
a  qualified  ber  eficiary  after  a  qualifying 
event  without  regard  to  COBRA 
continuation  coverage  (for  example,  as  a 
result  of  state  or  local  law,  the 
Uniformed  Sei  vices  Employment  and 
Reemploymen  t  Rights  Act  of  1994  (38 
U.S.C.  4315),  industry  practice,  a 
collective  barj  aining  agreement, 
severance  agreement,  or  plan 
procedure),  w  11  such  alternative 
coverage  exter  d  the  maximum  coverage 
period? 

A-7:  (a)  No.  The  end  of  the  maximum 
coverage  peric  d  is  measured  solely  as 
described  in  C  & A-1  and  Q&A-6  of  this 
section,  whici  is  generally  from  the  date 
of  the  qualifyi  ig  event. 

(b)  Itthe  alt(  smative  coverage  does  not 
satisfy  all  the  :  equirements  for  COBRA 
continuation  c  overage,  or  if  the  amount 
that  the  group  health  plan  requires  to  be 
paid  for  the  al  emative  coverage  is 
greater  than  tt  e  amount  required  to  be 
paid  by  simila  rly  situated  nonCOBRA 
beneficiaries  f  ar  the  coverage  that  the 
qualified  beneficiary  can  elect  to  receive 
as  COBRA  coiitinuation  coverage,  the 
plan  covering  the  qualified  beneficiary 
immediately  t  efore  the  qualifying  event 
must  offer  the  qualified  beneficiary 
receiving  the  alternative  coverage  the 
opportunity  ta  elect  COBRA 
continuation  coverage.  See  Q&A-l  of 

§  54.4980B-6. 

(c)  If  an  ind:  vidual  rejects  COBRA 
continuation  coverage  in  favor  of 
alternative  coverage,  then,  at  the 
expiration  of  I  he  alternative  coverage 
period,  the  individual  need  not  be 
offered  a  COBRA  election.  However,  if 
the  individua  receiving  alternative 
coverage  is  a  <  lovered  employee  and  the 
spouse  or  a  d«  pendent  child  of  the 
individual  wc  uld  lose  that  alternative 
coverage  as  a  tesult  of  a  qi  alifying  event 
(such  as  the  death  of  the  covered 
employee),  ths  spouse  or  dependent 
child  must  be  given  an  opportunity  to 
elect  to  contii  lue  that  alternative 


coverage,  with  a  maximum  coverage 
period  of  36  months  measured  from  the 
date  of  that  qualifying  event. 

Q-8:  Must  a  qualified  beneficiary  be 
given  the  right  to  enroll  in  a  conversion 
health  plan  at  the  end  of  the  maximum 
coverage  period  for  COBRA 
continuation  coverage? 

A-8:  If  a  qualified  Deneficiary's 
COBRA  continuation  coverage  under  a 
group  health  plan  ends  as  a  result  of  the 
expiration  of  the  maximum  coverage 
period,  the  group  health  plan  must, 
during  the  180-day  period  that  ends  on 
that  expiration  date,  provide  the 
qualified  beneficiary  the  option  of 
enrolling  under  a  conversion  health 
plan  if  such  an  option  is  otherwise 
generally  available  to  similarly  situated 
nonCOBRA  beneficiaries  under  the 
group  health  plan.  If  such  a  conversion 
option  is  not  otherwise  generally 
available,  it  need  not  be  made  available 
to  qualified  beneficiaries. 

§  54.4980B-8    Paying  for  COBRA 
continuation  coverage. 

The  following  questions-and-answers 
address  paying  for  COBRA  continuation 
coverage: 

Q-1:  Can  a  group  health  plan  require 
payment  for  COBRA  continuation 
coverage? 

A-1:  (a)  Yes.  For  any  period  of 
COBRA  continuation  coverage,  a  group 
health  plan  can  require  the  payment  of 
an  amount  that  does  not  exceed  102 
percent  of  the  applicable  premium  for 
that  period.  (See  paragraph  (b)  of  this 
Q&A-l  for  a  rule  permitting  a  plan  to 
require  payment  of  an  increased  amount 
due  to  the  disability  extension.)  The 
applicable  premium  is  defined  in 
section  4980B(f)(4).  A  group  health  plan 
can  terminate  a  qualified  beneficiary's 
COBRA  continuation  coverage  as  of  the 
first  day  of  any  period  for  which  timely 
payment  is  not  made  to  the  plan  with 
respect  to  that  qualified  beneficiary  (see 
Q&A-l  of  §  54.4980B-7).  For  the 
meaning  of  timely  payment,  see  Q&A- 
5  of  this  section. 

(b)  A  group  health  plan  js  permitted 
to  require  the  payment  of  an  amount 
that  does  not  exceed  150  percent  of  the 
applicable  premium  for  any  period  of 
COBRA  continuation  coverage  covering 
a  disabled  qualified  beneficiary  (for 
example,  whether  single  or  family 
coverage)  if  the  coverage  would  not  be 
required  to  be  made  available  in  the 
absence  of  a  disability  extension.  (See 
Q&A-5  of  §  54.49B0B-7  for  rules  to 
determine  whether  a  qualified 
beneficiary  is  entitled  to  a  disability 
extension.)  A  plan  is  not  permitted  to 
require  the  payment  of  an  amount  that 
exceeds  102  percent  of  the  applicable 
premium  for  any  period  of  COBRA 


continuation  coverage  to  which  a 
qualified  beneficiary  is  entitled  without 
regard  to  the  disability  extension.  Thus, 
if  a  qualified  beneficiary  entitled  to  a 
disability  extension,  experiences  a 
second  qualifying  event  within  the 
original  18-month  maxim imi  coverage 
period,  then  the  plan  is  not  permitted  to 
require  the  payment  of  an  amount  that 
exceeds  102  percent  of  the  applicable 
premium  for  any  period  of  COBRA 
continuation  coverage.  By  contrast,  if  a 
qualified  beneficiary  entitled  to  a 
disability  extension  experiences  a 
second  qualifying  event  after  the  end  of 
the  original  18-month  maximum 
coverage  period,  then  the  plan  may 
require  the  payment  of  an  amount  that 
is  up  to  150  percent  of  the  applicable 
premium  for  the  remainder  of  the  period 
of  COBRA  continuation  coverage  (that 
is,  from  the  beginning  of  the  19th  month 
through  the  end  of  the  36th  month)  as 
long  as  the  disabled  qualified 
beneficiary  is  included  in  that  coverage. 
The  rules  of  this  paragraph  (b)  are 
illustrated  by  the  following  examples;  in 
each  example  the  group  health  plan  is 
subject  to  COBRA: 

Example  1.  (i)  An  employer  maintains  a 
group  health  plan.  The  plan  determines  the 
cost  of  covering  individuals  under  the  plan 
by  reference  to  two  categories,  individual 
coverage  and  family  coverage,  and  the 
applicable  premium  is  determined  for  those 
two  categories.  An  employee  and  members  of 
the  employee's  family  are  covered  under  the 
plan.  The  employee  experiences  a  qualifying 
event  that  is  the  termination  of  the 
employee's  employment.  The  employee's 
family  qualifies  for  the  disability  extension 
because  of  the  disability  of  the  employee's 
spouse.  (Timely  notice  of  the  disability  is 
provided  to  the  plan  administrator.)  Timely 
payment  of  the  amount  required  by  the  plan 
for  COBRA  continuation  coverage  for  the 
family  (which  does  not  exceed  102  percent 
of  the  cost  of  family  coverage  under  the  plan) 
was  made  to  the  plan  with  respect  to  the 
employee's  family  for  the  first  18  months  of 
COBRA  continuation  coverage,  and  the 
disabled  spouse  and  the  rest  of  the  family 
continue  to  receive  COBRA  continuation 
coverage  through  the  29th  month. 

(ii)  Under  these  facts,  the  plan  may  require 
payment  of  up  to  150  percent  of  the 
applicable  premium  for  family  coverage  in 
order  for  the  family  to  receive  COBRA 
continuation  coverage  from  the  19th  month 
through  the  29th  month.  If  the  plan 
determined  the  cost  of  coverage  by  reference 
to  three  categories  (such  as  employee, 
employee-plus-one-dependent,  employee- 
plus-two-or-more-dep)endents)  or  more  than 
three  categories,  instead  of  two  categories, 
the  plan  could  still  require,  from  the  19th 
month  through  the  29th  month  of  COBRA 
continuation  coverage,  the  payment  of  150 
percent  of  the  cost  of  coverage  for  the 
category  of  coverage  that  included  the 
disabled  spouse. 

Example  2.  (i)  The  facts  are  the  same  as  in 
Example  1,  except  that  only  the  covered 
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employee  elects  and  pays  for  the  first  18 
months  of  COBRA  continuation  coverage. 

(ii)  Even  though  the  employee's  disabled 
sptouse  does  not  elect  or  pay  for  COBRA 
continuation  coverage,  the  employee  satisfies 
the  requirements  for  the  disability  extension 
to  apply  with  respect  to  the  employee's 
qualifying  event.  Under  these  facts,  the  plan 
may  not  require  the  payment  of  more  than 
102  percent  of  the  applicable  premium  for 
individual  coverage  for  the  entire  period  of 
the  employee's  COBRA  continuation 
coverage,  including  the  period  from  the  19th 
month  through  the  29th  month.  If  COBRA 
continuation  coverage  had  been  elected  and 
paid  for  with  respect  to  other  nondisabled 
members  of  the  employee's  family,  then  the 
plan  could  not  require  the  payment  of  more 
than  102  percent  of  the  applicable  premium 
for  family  coverage  (or  for  any  other 
appropriate  category  of  coverage  that  might 
apply  to  that  group  of  qualified  beneRciaries 
under  the  plan,  such  as  employee-plus-one- 
dependent  or  employee-plus-two-or-more- 
dependents)  for  those  family  members  to 
continue  their  coverage  from  the  19th  month 
through  the  29th  month. 

(c)  A  group  health  plan  does  not  fail 
to  comply  with  section  9802(b)  and 
§  54.9802-lT(b)  (which  generally 
prohibit  an  individual  from  being 
charged,  on  the  basis  of  health  status,  a 
higher  premium  than  that  charged  for 
similarly  situated  individuals  enrolled 
in  the  plan)  with  respect  to  a  qualiRed 
beneficiary  entitled  to  the  disability 
extension  merely  because  the  plan 
requires  payment  of  an  amount 
permitted  under  paragraph  (b)  of  this 
Q&A-l. 

Q-2:  When  is  the  applicable  premiimi 
determined  and  when  can  a  group 
health  plan  increase  the  amount  it 
requires  to  be  paid  for  COBRA 
continuation  coverage? 

A-2:  (a)  The  appHcable  premium  for 
each  determination  period  must  be 
computed  and  fixed  by  a  group  health 
plan  before  the  determination  period 
begins.  A  determination  period  is  any 
12-month  period  selected  by  the  plan, 
but  it  must  be  applied  consistently  from 
year  to  year.  The  determination  period 
is  a  single  period  for  any  benefit 
package.  Thus,  each  qualified 
beneficiary  does  not  have  a  separate 
determination  perfod  beginning  on  the 
date  (or  anniversaries  of  the  date)  that 
COBRA  continuation  coverage  begins 
for  that  qualified  beneficiary. 

(b)  During  a  determination  period,  a 
plan  cem  increase  the  amount  it  requires 
to  be  paid  for  a  qualified  beneficiary's 
COBRA  continuation  coverage  only  in 
the  following  three  cases: 

(1)  The  plan  has  previously  charged 
less  than  the  maximum  amount 
pennitted  under  Q&A-l  of  this  section 
and  the  increased  £unount  required  to  be 
paid  does  not  exceed  the  maximum 


amoimt  permitted  under  Q&A-l  of  this 
section; 

(2)  The  increase  occurs  during  the 
disability  extension  and  the  increased 
amoimt  required  to  be  paid  does  not 
exceed  the  maximum  amount  permitted 
under  paragraph  (b)  of  Q&A-l  of  this 
section;  or 

(3)  A  qualified  beneficiary  changes 
the  coverage  being  received  (see 
paragraph  (c)  of  this  Q&A-2  for  rules  on 
how  the  amount  the  plan  requires  to  be 
paid  may  or  must  change  when  a 
qualified  beneficiary  changes  the 
coverage  being  received). 

(c)  If  a  plan  allows  similarly  situated 
active  employees  who  have  not 
experienced  a  qualifying  event  to 
change  the  coverage  they  are  receiving, 
then  the  plan  must  also  allow  each 
qualified  beneficiary  to  change  the 
coverage  being  received  on  the  same 
terms  as  the  similarly  situated  active 
employees.  (See  Q&A^  in  §  54.4980B- 
5.)  If  a  qualified  beneficiary  changes 
coverage  from  one  benefit  package  (or  a 
group  of  benefit  packages)  to  another 
benefit  package  (or  another  group  of 
benefit  packages),  or  adds  or  eliminates 
coverage  for  family  members,  then  the 
following  rules  apply.  If  the  change  in 
coverage  is  to  a  benefit  package,  group 
of  benefit  packages,  or  coverage  unit 
(such  as  family  coverage,  self-plus-one- 
dependent,  or  self-plus-two-or-more- 
dependents)  for  which  the  applicable 
premium  is  higher,  then  the  plan  may 
increase  the  amoimt  that  it  requires  to 
be  paid  for  COBRA  continuation 
coverage  to  an  amount  that  does  not 
exceed  the  amount  permitted  under 
Q&A-l  of  this  section  as  applied  to  the 
new  coverage.  If  the  change  in  coverage 
is  to  a  benefit  package,  group  of  benefit 
packages,  or  coverage  unit  (such  as 
individual  or  self-plus-one-dependent) 
for  which  the  applicable  premium  is 
lower,  then  the  plan  cannot  require  the 
payment  of  an  amount  that  exceeds  the 
amount  permitted  under  Q&A-l  of  this 
section  as  applied  to  the  new  coverage. 

Q-3:  Must  a  plan  allow  payment  for 
COBRA  continuation  coverage  to  be 
made  in  monthly  installments? 

A-3:  Yes.  A  group  health  plan  must 
allow  payment  for  COBRA  continuation 
coverage  to  be  made  in  monthly 
installments.  A  group  health  plan  is 
permitted  to  also  allow  the  alternative  of 
payment  for  COBRA  continuation 
coverage  being  made  at  other  intervals 
(for  example,  weekly,  quarterly,  or 
semiannually). 

Q— 4:  Is  a  plan  required  to  allow  a 
qualified  beneficiary  to  choose  to  have 
the  first  payment  for  COBRA 
continuation  coverage  applied 
prospectively  only? 


A-4:  No.  A  plan  is  permitted  to  apply 
the  first  payment  for  COBRA 
continuation  coverage  to  the  period  of 
coverage  beginning  immediately  after 
the  date  on  which  coverage  under  the 
plan  would  have  been  lost  on  account 
of  the  qualifying  event.  Of  course,  if  the 
group  health  plan  allows  a  qualified 
beneficiary  to  waive  COBRA 
continuation  coverage  for  any  period 
before  electing  to  receive  COBRA 
continuation  coverage,  the  first  payment 
is  not  applied  to  the  period  of  the 
waiver. 

Q-5:  What  is  timely  payment  for 
COBRA  continuation  coverage? 

A-5:  (a)  Except  as  provided  in  this 
paragraph  (a)  or  in  paragraph  (b)  or  (d) 
of  this  Q&A-5,  timely  payment  for  a 
period  of  COBRA  continuation  coverage 
under  a  group  health  plan  means 
payment  that  is  made  to  the  plan  by  the 
date  that  is  30  days  after  the  first  day  of 
that  period.  Payment  that  is  made  to  the 
plan  by  a  later  date  is  also  considered 
timely  payment  if  either — 

(1)  Under  the  terms  of  the  plan, 
covered  employees  or  qualified 
beneficiaries  are  allowed  until  that  later 
date  to  pay  for  their  coverage  for  the 
period;  or 

(2)  Under  the  terms  of  an  arrangement 
between  the  employer  or  employee 
organization  and  an  insurance  company, 
health  maintenance  organization,  or 
other  entity  that  provides  plan  benefits 
on  the  employer's  or  employee 
organization's  behalf,  the  employer  or 
employee  organization  is  allowed  until 
that  later  date  to  pay  for  coverage  of 
similarly  situated  nonCOBRA 
beneficiaries  for  the  period. 

(b)  Notwrithstanding  paragraph  (a)  of 
this  Q&A-5,  a  plan  cannot  require 
payment  for  any  period  of  COBRA 
continuation  coverage  for  a  qualified 
beneficiary  earlier  than  45  days  after  the 
date  on  which  the  election  of  COBRA 
continuation  coverage  is  made  for  that 
qualified  beneficiary. 

(c)  If,  after  COBRA  continuation 
coverage  has  been  elected  for  a  qualified 
beneficiary,  a  provider  of  health  care 
(such  as  a  physician,  hospital,  or 
pharmacy)  contacts  the  plan  to  confirm 
coverage  of  a  qualified  beneficiary  for  a 
period  for  which  the  plan  has  not  yet 
received  payment,  the  plan  must  give  a 
complete  response  to  the  health  care 
provider  about  the  qualified 
beneficiary's  COBRA  continuation 
coverage  rights,  if  any,  described  in 
paragraphs  (a),  (b),  and  (d)  of  this  Q&A- 
5.  For  example,  if  the  plan  provides 
coverage  during  the  30-  and  45-day 
grace  periods  described  in  paragraphs 
(a)  and  (b)  of  this  Q&A-5  but  cancels 
coverage  retroactively  if  payment  is  not 
made  by  ihe  end  of  the  applicable  grace 
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period,  then  tlie  plan  must  infonn  a 
provider  with  respect  to  a  qualified 
beneficiary  fot  whom  payment  has  not 
been  received  that  the  qualified 
beneficiary  is  covered  but  that  the 
coverage  is  simject  to  retroactive 
termination  ifltimely  payment  is  not 
made.  Similaflly,  if  the  plan  cancels 
coverage  if  it  has  not  received  payment 
by  the  first  daV  of  a  period  of  coverage 
but  retroactively  reinstates  coverage  if 
payment  is  m^de  by  the  end  of  the  grace 
period  for  that  period  of  coverage,  then 
the  plan  musti  inform  the  provider  that 
the  qualified  teneficiary  currently  does 
not  have  coverage  but  will  have 
coverage  retroactively  to  the  first  date  of 
the  period  if  tjraely  payment  is  made. 
(See  paragraph  (b)  of  Q&A-3  in 
§  54.4980B-6  jfor  similar  rules  that  the 
plan  must  follow  in  confirming  coverage 
diuing  the  election  period.) 

(d)  If  timely  payment  is  made  to  the 
plan  in  an  amiount  that  is  not 
significantly  less  than  the  amount  the 
plan  requires  to  be  paid  for  a  period  of 
coverage,  then  the  amount  paid  is 
deemed  to  satisfy  the  plan's  requirement 
for  the  amount  that  must  be  paid,  unless 
the  plan  notifies  the  quaUfied 
beneficiary  or  the  amount  of  the 
deficiency  and  grants  a  reasonable 
period  of  tim0  for  payment  of  the 
deficiency  to  ^  made.  For  this  purpose, 
as  a  safe  harb<>r,  30  days  after  the  date 
the  notice  is  provided  is  deemed  to  be 

a  reasonable  period  of  time. 

(e)  Payment  is  considered  made  on 
the  date  on  wpich  it  is  sent  to  the  plan. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  f>APERWORK 
REDUCTION  ACT 


PAR.  3.  The 
602  continuei ; 

Authority:  2( 

PAR.  4.  hi  § 
amended  by 
order  to  the 


authority  citation  for  part 
to  read  as  follows: 

U.S.C.  7805. 

502.101.  paragraph  (c)  is 
i  dding  entries  in  numerical 
to  read  as  follows: 


t<ble< 


$602,101    01^  Control  numbers. 

•        * 


(c) 


CFR  part  of  section  where 
identified  atKJ  described 


54.4980B-6 
54.4980B-7 
54.4980B-6 


Current 
0MB  con- 
trol No. 


1545-1581 
1545-1581 
1545-1581 


Approved:  December  28, 1998. 
Robert  E.  Wenzel, 
Deputy  Commissioner  of  Internal  Revenue. 

Donald  C.  Lubick, 

Assistant  Secretary  of  the  Treasury  (Tax 

Policy). 

[FR  Doc.  99-1520  Filed  2-2-99;  8:45  am) 

BILUNQ  COOE  4830-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Recommended  Test  Methods  for  State 
Implementation  Plans 

40  CFR  Part  51 

CFR  Correction 

In  Title  40  of  the  Code  of  Federal 
Regulations,  parts  50  to  51.  revised  as  of 
July  1.  1998,  the  text  appearing  on  page 
345  duplicates  the  text  on  page  344  and 
should  be  removed.  As  corrected  the 
text  on  page  345  should  read  as  follows: 
•        •        •        *        * 

high  level  of  precision  and  accuracy  for  the' 
purposes  of  this  test.  This  method  is  not 
meant  to  replace  the  calibration  requirements 
of  test  methods.  In  addition  to  the 
requirements  in  this  method,  all  the 
calibration  requirements  of  the  applicable 
test  method  must  also  be  met. 

3.2.1  Prepare  the  gas  dilution  system 
according  to  the  manufacturer's  instructions. 
Using  the  high-level  supply  gas,  prepare,  at 
a  minimum,  two  dilutions  within  the  range 
of  each  dilution  device  utilized  in  the 
dilution  system  (unless,  as  in  critical  orifice 
systems,  each  dilution  device  is  used  to  make 
only  one  dilution;  in  that  case,  prepare  one 
dilution  for  each  dilution  device).  Dilution 
device  in  this  method  refers  to  each  mass 
flow  controller,  critical  orifice,  capillary  tube, 
positive  displacement  pump,  or  any  other 
device  which  is  used  to  achieve  gas  dilution. 

3.2.2  Calculate  the  predicted  concentration 
for  each  of  the  dilutions  based  on  the  flow 
rates  through  the  gas  dilution  system  (or  the 
dilution  ratios)  and  the  certified 
concentration  of  the  high-level  supply  gas. 

3.2.3  Introduce  each  of  the  dilutions  from 
Section  3.2.1  into  the  analyzer  or  monitor 
one  at  a  time  and  determine  the  instrument 
response  for  each  of  the  dilutions. 

3.2.4  Repeat  the  procedure  in  Section  3.2.3 
two  times,  i.e.,  until  three  injections  are 
made  at  each  dilution  level.  Calculate  the 
average  instrument  response  for  each 
triplicate  injection  at  each  dilution  level.  No 
single  injection  shall  differ  by  more  than  ±2 
fjercent  from  the  average  instrument  response 
for  that  dilution. 

3.2.5  For  each  level  of  dilution,  calculate 
the  difference  between  the  average 
concentration  output  recorded  by  the 
analyzer  and  the  predicted  concentration 
calculated  in  Section  3.2.2.  The  average 
concentration  output  from  the  analyzer  shall 
be  within  ±2  percent  of  the  predicted  value. 

3.2.6  Introduce  the  mid-level  supply  gas 
directly  into  the  analyzer,  bypassing  the  gas 


dilution  system.  Repeat  the  procedure  twice 
more,  for  a  total  of  three  mid-level  supply  gas 
injections.  Calculate  the  average  analyzer 
output  concentration  for  the  mid-level 
supply  gas.  The  difference  between  the 
certified  concentration  of  the  mid-level 
supply  gas  and  the  average  instrument 
response  shall  be  within  ±2  percent. 

3.3  If  the  gas  dilution  system  meets  the 
criteria  listed  in  Section  3.2,  the  gas  dilution 
system  may  be  used  throughout  that  field 
test.  If  the  gas  dilution  system  fails  any  of  the 
criteria  listed  in  Section  3.2.  and  the  tester 
corrects  the  problem  with  the  gas  dilution 
system,  the  procedure  in  Section  3.2  must  be 
repeated  in  its  entirety  and  all  the  criteria  in 
Section  3.2  must  be  met  in  order  for  the  gas 
dilution  system  to  be  utilized  in  the  test. 

4.  References 

1.  "EPA  Traceability  Protocol  for  Assay 
and  Certification  of  Gaseous  Calibration 
Standards."  EPA-600/R93/224,  Revised 
September  1993. 

[55  FR  14249.  Apr.  17.  1990;  55  FR  24687. 
June  18,  1990,  as  amended  at  55  FR  37606, 
Sept.  12.  1990;  56  FR  6278,  Feb.  15,  1991;  56 
FR  65435,  Dec.  17, 1991;  60  FR  28054.  May 
30.  1995;  62  FR  32502,  June  16,  1997) 

Appendixes  N-O  [Reserved] 

Appendix  P  to  Part  51 — Minimum  Emission 
Monitoring  Requirements 

1.0  Purpose.  This  appendix  P  sets  forth  the 
minimum  requirements  for  continuous 
emission  monitoring  and  recording  that  each 
State  Implementation  Plan  must  include  in 
order  to  be  approved  under  the  provisions  of 
40  CFR  51.165(b).  These  requirements 
include  the  source  categories  to  be  affected; 
emission  monitoring,  recording,  and 
reporting  requirements  for  those  sources; 
performance  sptecifications  for  accuracy, 
reliability,  and  durability  of  acceptable 
monitoring  systems;  and  techniques  to 
convert  emission  data  to  units  of  the 
applicable  State  emission  standard.  Such 
data  must  be  reported  to  the  State  as  an 
indication  of  whether  proper  maintenance 
and  op>erating  procedures  are  being  utilized 
by  source  operators  to  maintain  emission 
levels  at  or  below  emission  standards.  Such 
data  may  be  used  directly  or  indirectly  for 
compliance  determination  or  any  other 
purpose  deemed  appropriate  by  the  State. 
Though  the  monitoring  requirements  are 
specified  in  detail.  States  are  given  some 
flexibility  to  resolve  difficulties  that  may 
arise  during  the  implementation  of  these 
regulations. 

1.1  Applicability.  The  ^tate  plan  shall 
require  the  owner  or  operator  of  an  emission 
source  in  a  category  listed  in  this  appendix 
to:  (1)  Install,  calibrate,  operate,  and  maintain 
all  monitoring  equipment  necessary  for 
continuously  monitoring  the  pollutants 
specified  in  this  appendix  for  the  applicable  ' 
source  category;  and  (2)  complete  the 
installation  and  performance  tests  of  such 
equipment  and  begin  monitoring  and 
recording  within  18  months  of  plan  approval 
or  promulgation.  The  source  categories  and 
the  respective  monitoring  requirements  are 
listed  below. 

1.1.1  Fossil  fuel-fired  steam  generators,  as 
specified  in  paragraph  2.1  of  this  appendix. 
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shall  be  monitored  for  opacity,  nitrogen 
oxides  emissions,  sulfur  dioxide  emissions, 
and  oxygen  or  carbon  dioxide. 

1.1.2  Fluid  bed  catalytic  cracking  unit 
catalyst  regenerators,  as  specified  in 
paragraph  2.4  of  this  appendix,  shall  be 
monitored  for  opacity. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[FRL-6229-8] 

Section  112(1)  Approval  of  ttie  State  of 
Florida's  Construction  Permitting 
Program 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule:  Clarification. 

summary:  On  February  1,  1996  (61  FR 
3572),  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  direct  final  rule  for  State 
Implementation  Plan  (SIP)  and  section 
112(1)  approval  of  the  State  of  Florida's 
minor  source  operating  permit  program 
so  that  Florida  could  begin  to  issue 
federally-enforceable  operating  permits 
on  a  source's  potential  emissions  and 
thereby  avoid  major  source 
applicability.  Today's  action  is  taken  to 
clarify  that  EPA's  section  112(1) 
approval  of  the  Florida  minor  source 
operating  permit  program  be  extended 
to  the  State's  minor  source 
preconstruction  permitting  program  as 
well  as  the  operating  permit  program  to 
allow  Florida  to  issue  both  Federally- 
enforceable  construction  permits  and 
Federally-enforceable  operating  permits 
pursuant  to  section  112  of  the  Clean  Air 
Act  (CAA)  as  amended  in  1990. 
DATES:  This  direct  final  rule  clarification 
is  effective  April  5, 1999  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  March  5, 1999.  If  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Lee  Page,  U.S. 
Environmental  Protection  Agency, 
Region  4,  Air  and  Radiation  Technology 
Branch,  Atlanta  Federal  Center,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303-8909;  page.lee@epamail.epa.gov. 
Copies  of  Florida's  original  submittal 
and  accompanjang  documentation  are 
available  for  public  review  during 


normal  business  hours,  at  the  address 
listed  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Page,  U.S.  Environmental  Protection 
Agency,  Region  4,  Air  and  Radiation 
Technology  Branch,  Atlanta  Federal 
Center,  61  Forsyth  Street,  SW.  Atlanta. 
GA  30303,  Phone:  (404)  562-9131; 
page.lee@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

On  December  21, 1994,  the  State  of 
Florida,  through  the  Florida  Department 
of  Environmental  Protection  (FDEP) 
submitted  a  SIP  revision  designed  to 
make  certain  permits  issued  under  the 
State's  existing  minor  source  operating 
permit  program  Federally-enforceable 
pursuant  to  EPA  requirements  as 
specified  in  a  Federal  Register  notice, 
"Requirements  for  the  preparation, 
adoption,  and  submittal  of 
implementation  plans;  air  quality,  new 
source  review;  final  rules,"  (see  54  FR 
22274,  June  28,  1989).  Additional 
materials  were  provided  by  the  FDEP  to 
EPA  in  a  supplemental  submittal  on 
April  24,  1995. 

The  intent  of  Florida's  December  21, 
1994.  submittal  was  to  request  SIP 
approval  and  112(1)  approval  of  certain 
operating  permits  issued  under  the 
State's  existing  minor  soiuce  operating 
permit  program  and  also  to  request 
112(1)  approval  of  certain  construction 
permits  issued  under  the  same  minor 
source  operating  permit  program. 
However,  the  EPA  approval  of  the 
state's  construction  permit  program  was 
not  addressed  in  the  February  1, 1996, 
FR  notice. 

Florida  will  continue  to  issue  permits 
which  are  not  Federally-enforceable 
under  its  existing  minor  source 
operating  permit  program  and  the  minor 
source  construction  permit  program  as  it 
has  done  in  the  past.  Today's  action 
clarifies  that  certain  operating  and 
construction  permits  issued  under  the 
State's  minor  source  permitting  program 
that  has  been  approved  under  section 
112(1),  provide  Federally-enforceable 
permit  limits  to  sources  of  hazardous  air 
pollutants  pursuant  to  section  112  of  the 
CAA. 

Eligibility  for  Federally-enforceable 
construction  permits  extends  not  only  to 
permits  issued  after  the  effective  date  of 
this  rule,  but  also  to  permits  issued 
imder  the  State's  current  rule  after 
February  1, 1996.  For  minor  source 
construction  permits  issued  in  a  manner 
consistent  with  both  State  regulations 
and  established  federal  criteria,  EPA 
considers  all  such  construction  permits 
as  federally-enforceable  as  of  February 
1, 1996. 


IL  Final  Action 

In  this  action,  EPA  is  clarifying  that 
previous  section  112(1)  approve  of  the 
State  of  Florida's  minor  source 
operating  permit  program  be  extended 
to  the  State's  minor  source 
preconstruction  permitting  program  as 
well  as  the  operating  permit  program  to 
allow  Florida  to  issue  both  Federally- 
enforceable  construction  permits  and 
Federally-enforceable  operating  permits 
pursuant  to  section  112  of  the  Clean  Air 
Act  as  amended  in  1990. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  section  112(1) 
revision  should  adverse  comments  be 
filed.  This  rule  will  be  effective  April  5, 
1999  without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
March  5,  1999. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
writhdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  April  5, 
1999  and  no  further  action  will  be  taken 
on  the  proposed  rule. 

III.  Administrative  Requirements 

A .  Execu  live  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Planning 
and  Review." 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  fimds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
OMB  a  description  of  the  extent  of 
EPA's  prior  consultation  with 
representatives  of  affected  state,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
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D.  Executive  C  rder  13084 

Under  E.O.  :  3084,  EPA  may  not  issue 
a  regulation  th  it  is  not  required  by 
statute,  that  sij  nificantly  affects  or 
uniquely  affed  s  the  communities  of 
Indian  tribal  g(  ivemments,  and  that 
imposes  substi  ntial  direct  compliance 
costs  on  those  :ommunities,  unless  the 
Federal  govern  ment  provides  the  funds 
necessary  to  pi  y  the  direct  compliance 
costs  incurred  ay  the  tribal 
goverrunents.  I  f  the  mandate  is 
unfunded,  EP/  <  must  provide  to  the 
OMB,  in  a  sepi  irately  identified  section 
of  the  preambl  3  to  the  rule,  a 
description  of  :he  extent  of  EPA's  prior 
consultation  w  ith  representatives  of 
affected  tribal  jovernments,  a  summary 
of  the  nature  o  "  their  concerns,  and  a 
statement  sup  lorting  the  need  to  issue 
the  regulation  In  addition.  Executive 
Order  13084  requires  EPA  to  develop  an 
effective  proce  ss  permitting  elected  and 
other  represen  :atives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  inj  ut  in  the  development  of 
regulatory  pol  cies  on  matters  that 


significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3ft))  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  section  112(1)  approvals 
of  the  Clean  Air  Act  do  not  create  any 
new  requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
section  112(1)  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  goverimients  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 


governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Reviews 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the  * 

appropriate  circuit  by  April  5^  1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Dated:  November  13, 1998. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 

(FR  Doc.  99-2555  Filed  2-2-99;  8:45  am] 

BILUNG  CODE  6560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300733A;  FRL-6043-7] 
RIN  2070-AB78 

Revocation  of  Tolerances  for  Canceled 
Food  Uses;  Correction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  correction. 

SUMMARY:  EPA  pubhshed  in  the  Federal 
Register  of  October  26, 1998,  a 
document  announcing  the  revocation  of 
tolerances  for  residues  of  the  pesticides 
listed  in  the  regulatory  text.  The 
amendatory  language  for  two  of  the 
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sections  was  incorrect.  This  document 
corrects  that  language. 
DATES:  This  correction  becomes 
effective  January  25.  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information  contact:  Joseph 
Nevola,  Special  Review  Branch, 
(7508C).  Special  Review  and 
Reregistration  Division,  Office  of 
Pesticide  Programs,  U.S.  Environmental 
Protection  Agency,  401  M  St.,  S.W., 
Washington,  DC  20460.  Office  location: 
Special  Review  Branch,  Crystal  Mall  #2, 
6th  floor,  1921  Jefferson  Davis  Hwy., 
Arlington.  VA.  Telephone:  (703)  SOS- 
SOS?;  e-mail:  nevola.joseph@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
published  a  document  on  October  26, 
199S  (63  PR  57067)  (FRL-6035-6), 
announcing  the  revocation  of  tolerances 
for  residues  of  the  pesticides  listed  in 
the  regulatory  text.  As  part  of  that  final 
rule,  the  Agency  amended  §§  180.410 
and  180.416.  However,  amendments  to 
paragraphs  (b),  (c),  and  (d)  within  those 
two  sections  had  already  been  properly 
addressed  at  a  previous  time,  so  these 
changes  were  redundant.  Moreover,  the 
final  rule  incorrectly  reserved  paragraph 
(b)  for  both  sections.  This  document 
will  correct  those  errors.  Therefore,  this 
document  rectifies  the  original  tolerance 
final  rule  by  retaining  only  that  portion 
of  the  amendatory  language  that  is 
correct  for  those  two  sections;  i.e., 
retaining  only  the  amendments  to 
paragraphs  (a)  within  §§  180.410  and 
180.416. 

I.  Regulatory  Assessment  Requirements 

This  final  rule  does  not  impose  any 
new  requirements.  It  only  implements  a 
technical  correction  to  the  Code  of 
Federal  Regulations  (CFR).  As  such,  this 
action  does  not  require  review  by  the 
Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 
entitled  Regulatory  Planning  and 
Review  [58  FR  51735.  October  4,  1993), 
the  Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  Executive  Order 
13045.  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885.  April  23. 
1997).  This  action  does  not  impose  any 
enforceable  duty,  contain  any  unfunded 
mandate,  or  impose  any  significant  or 
unique  impact  on  small  governments  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  prior 
consultation  with  State,  local,  and  tribal 
government  officials  as  specified  by 
Executive  Order  12875.  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093.  October  28. 
1993)  and  Executive  Order  13084, 
entitled  Consultation  and  Coordination 


with  Indian  Tribal  Governments  (63  FR 
27655.  May  19. 1998).  or  special 
consideration  of  environmental  justice 
related  issues  imder  Executive  Order 
12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Pub.  L.  104-113,  section 
12(d)  (15  U.S.C.  272  note).  In  addition, 
since  this  action  is  not  subject  to  notice- 
and-comment  requirements  under  the 
Administrative  Procedure  Act  (APA)  or 
any  other  statute,  it  is  not  subject  to  the 
regulatory  flexibility  provisions  of  the 
Regulatorv  Flexibility  Act  (RFA)  (5 
U.S.C.  601  etseq.). 

II.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  die 
Congress  and  to  the  ComptruUer  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  is  a  technical 
corection  to  the  Federal  Register  and  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  record  keeping 
requirements. 

Dated:  January  20.  1999. 

Jack  E.  Housenger, 

Acting  Director,  Special  Review  and 
Reregistration  Division,  Office  of  Pesticide 
Programs. 

In  FR  Doc.  98-28485  published  on 
October  26.  1998  (63  FR  57067).  make 
the  following  corrections: 

§180.410    [Corrected] 

1.  On  page  57077.  in  the  second 
column,  the  amendatory  language  for 
§  180.410  is  corrected  to  read  as  follows: 

yy.  In  §  180.410.  by  amending 
paragraph  (a)  in  the  table,  by  removing 
the  entries  for  "almonds";  "almond. 


hulls";  "apricots";  "peaches";  and 
"plimis  (fresh  primes)". 

§180.416    [Corrected] 

2.  On  page  57077.  in  the  third 
column,  the  amendatory  language  for 
§  180.416  is  corrected  to  read  as  follows: 

zz.  In  §  180.416.  by  amending 
paragraph  (a)  in  the  table,  by  removing 
the  entries  for  "cattle,  fat",  "cattle, 
meat",  "cattle,  mbyp",  "eggs",  "hogs, 
fat",  "hogs.  meat",  "hogs,  mbyp". 
horses,  fat",  "horses,  meat",  "horses, 
mbyp",  "milk",  "poultry,  fat",  "poultry, 
meat",  "poultry,  mbyp".  "sheep,  fat", 
"sheep,  meat",  and  "sheep,  mbyp". 

|FR  Doc.  99-2226  Filed  2-2-99;  8:45  am) 
BILLING  COOE  6SM-60-F 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

49  CFR  Part  1002 

[STB  Ex  Parte  No.  542  (Sub-No.  3)] 

Regulations  Governing  Fees  For 
Services  Performed  in  Connection  n. 

With  Licensing  and  Related  Services— 
1999  Update 

AGENCY:  Surface  Transportation  Board. 

DOT. 

ACTION:  Final  rules. 

SUMMARY:  The  Board  adopts  its  1999 
User  Fee  Update  and  revises  its  fee 
schedule  at  this  time  to  recover  the  cost 
associated  with  the  January  1999 
Government  salary  increases  plus 
increases  to  its  Federal  Register 
publication  costs. 

EFFECTIVE  DATE:  These  rules  are  effective 
on  March  5.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  T.  Groves,  (202)  565-1551.  or 
Anne  Quinlan.  (202)  565-1652.  (TDD 
for  the  hearing  impaired:  (202)  565- 
1695.] 

SUPPLEMENTARY  INFORMATION:  The 
Board's  regulations  in  49  CFR  1002.3 
require  the  Board's  user  fee  schedule  to 
be  updated  annually.  The  Board's 
regulations  in  49  CFR  1002.3(a)  provide 
that  the  entire  fee  schedule  or  selected 
fees  can  be  modified  more  than  once  a 
year,  if  necessary.  The  Board's  fees  are 
revised  based  on  the  cost  study  formula 
set  forth  at  49  CFR  1002.3(d).  Also,  in 
some  previous  years,  selected  fees  were 
modified  to  reflect  new  cost  study  data 
or  changes  in  Board  or  Interstate 
Commerce  Commission  fee  policy. 

Because  Board  employees  received  a 
salary  increase  of  3.68%  in  January 
1999,  we  are  updating  our  user  fees  to 
recover  the  increased  personnel  cost. 
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We  also  are  ii  icreasing  the  fees  to  take 
into  account  1 12.7%  increase  in  our 
publication  c  jsts.  With  certain 
exceptions,  a  1  fees  will  be  updated 
based  on  our  cost  formula  contained  in 
49CFRl002,3(d). 

The  fee  inc  reases  involved  here  result 
only  from  th«  mechanical  application  of 
the  update  fa  -mula  in  49  CFR  1002.3(d), 
which  was  a<  opted  through  notice  and 
comment  procedures  in  Regulations 
Governing  Fe  es  for  Services- 1987 
Update.  4  I.C,C.2d  137  (1987). 
Therefore,  w(!  believe  that  notice  and 
comment  is  i  nnecessary  for  this 
proceeding.  *  ee  Regulations  Governing 
Fees  For  Sen  ices-1990  Update.  7 
I.C.C.2d  3  (1«  90),  Regulations  Governing 
Fees  For  Sen  ices- 1991  Update.  8 
-I.C.C.2d  13  (1  991),  and  Regulations 
Governing  Fe  es  For  Senrices-1993 
Update,  9  I.C,C.2d  855  (1993). 

We  conclu  le  that  the  fee  changes 
being  adopte  1  here  will  not  have  a 
significant  economic  impact  on  a 
substantial  n  imber  of  small  entities 
because  the  I  oard's  regulations  provide 
for  waiver  of  filing  fees  for  those  entities 
that  can  mak  ;  the  required  showing  of 
financial  haniship. 

Additional  information  is  contained 
in  the  Board"  >  decision.  To  obtain  a 
copy  of  the  hill  decision,  write,  call,  or 
pick  up  in  pe  rson  from  DC  News  &  Data, 
Inc.,  Suite  21 D,  Surface  Transportation 
Board,  1925   C  Street,  N.W.,  Washington, 
DC  20423-OC  01.  Telephone:  (202)  289- 
4357.  [Assist  mce  for  the  hearing 
impaired  is  a  I'ailable  through  TDD 
services  (202   565-1695.] 

List  of  Subjei  ts  in  49  CFR  Part  1002 

Administn  live  practice  and 
procedure,  C  jmmon  carriers,  Freedom 
of  informatio  n,  User  fees. 

Decided:  Jar  uary  27,  1999. 

By  the  Boarc ,  Chainnan  Morgan  and  Vice 
Chairman  Clyl  urn. 
Vcmon  A.  Wil  iiams. 
Secretary. 

For  the  rea  sons  set  forth  in  the 
preamble,  tit  e  49,  chapter  X,  part  1002, 
of  the  Code  c  f  Federal  Regulations  is 
amended  as  follows: 

PART  1002-rFEES 


1.  The  aui 
continues  to 

Authority: 

31  U.S.C.  970 


^ority  citation  for  part  1002 
;ad  as  follows: 


U.S.C.  552(a)(4)(A)  and  553; 
and  49  U.S.C.  721(a). 

2.  Section  [1002.1  is  amended  by 

raphs  (b)  through  (d)  and 
chart  in  paragraph  (f)(6)  to 


revising  pari 
(e)(1)  and  th 
read  as  folio 


§1002.1     Feefe  for  record  search,  review, 
copying,  certification,  and  related  services. 


(b)  Service  involved  in  examination  of 
tariffs  or  schedules  for  preparation  of 
certified  copies  of  tariffs  or  schedules  or 
extracts  therefrom  at  the  rate  of  $26.00 
per  hour. 

(c)  Service  involved  in  checking 
records  to  be  certifipd  to  determine 
authenticity,  including  clerical  work, 
etc.,  incidental  thereto,  at  the  rate  of 
$18.00  per  hour. 

(d)  Electrostatic  copies  of  tariffs, 
reports,  and  other  public  documents,  at 
the  rate  of  $0.90  per  letter  or  legal  size 
exposure.  A  minimum  charge  of  $5.00 
will  be  made  for  this  service. 

«        *        «        •        « 

(e)  *  *  * 

(1)  A  fee  of  $46.00  per  hour  for 
professional  staff  time  will  be  charged 
when  it  is  required  to  fulfill  a  request 
for  ADP  data. 

***** 

(f)*  *  * 
(6)  *  *  * 


Grade 


GS-1  

GS-2 

GS-3 

GS-4 

GS-5 

G&-6 

GS-7 

GS-8 

GS-9 

GS-10 

GS-11  

GS-12 

GS-13 

GS-1 4 

GS-1 5  and  over 


Rate 


S7.83 
8.52 
9.60 
10.78 
12.06 
13.44 
14.94 
16.54 
18.27 
20.12 
22.11 
26.50 
31.51 
37.24 
43.80 


Fee 


2.  In  §  1002.2  paragraph  (f)  is  revised 
to  read  as  follows: 

§1002.2    Filing  fees. 


(0  Schedule  of  filing  fees. 

Type  of  proceeding 

PART  I:  Non-Rail  Applications  or 
Proceedings  to  Enter  Upon  a 
Particular  Financial  Transaction 
or  Joint  Anangement 

(1)  An  application  for  ttie  pooling  or 
division  of  traffic  

(2)  An  application  involving  the  pur- 
chase, lease,  consolidation, 
merger,  or  acquisition  of  control 
of  a  motor  carrier  of  passengers 
under  49  U.S.C.  14303  

(3)  An  application  for  approval  of  a 
non-rail  rate  association  agree- 
ment. 49  U.S.C.  13703  

(4)  An  application  for  approval  of 
an  amendment  to  a  non-rail  rate 
association  agreement: 

(i)  Significant  amendment 

(ii)  Minor  amendment  


$2,900 


1,300 


18.100 


3,000 
60 


Type  of  proceedirig 

(5)  An  application  for  temporary  au- 
thority to  operate  a  motor  earner 
of  passengers.  49  U.S.C. 
14303(i)  

(6)-(10)  [Reserved] 

PART  II:  Rail  Licensing  Proceed- 
ings other  than  Abandonment  or 
Discontinuance  Proceedings 

(11): 

(!)  An  application  for  a  certife 
cate  authorizing  the  exten- 
sion, acquisition,  or  oper- 
ation of  lines  of  railroad.  49 

U.S.C.  10901   

(ii)  Notice  of  exemption  under 

49  CFR  1150.31-1150.35  ... 

(iii)     Petition     for     exemption 

under  49  U.S.C.  10502 

(12): 

(i)  An  application  involving  the 

construction  of  a  rail  line 

(ii)  A  notice  of  exemption  in- 
volving construction  of  a  rail 
line  under  49  CFR  1150.36 
(iii)  A  petition  for  exemption 
under  49  U.S.C.  10502  in- 
volving construction  of  a  rail 

line 

(13)  A  Feeder  Line  Development 
Program  application  filed  under 
49    U.S.C.    10907(b)(1)(A)(i)    or 

10907(b)(1)(A)(ii)  

(14): 

(i)  An  application  of  a  class  II 
or  class  III  carrier  to  acquire 
an  extended  or  additional 
rail    line    under   49    U.S.C. 

10902  

(ii)  Notice  of  exemption  under 
49  CFR  1150.41-1150.45  ... 
(iii)  Petition  for  exemption 
under  49  U.S.C.  10502  relat- 
ing to  an  exemption  from  the 
provisions     of     49     U.S.C. 

10902  

(15)  A  notice  of  a  modified  certifi- 
cate of  public  convenience  and 
necessity       under      49      CFR 

1150.21-1150.24  

(16)-(20)  [Resen/ed] 

PART  III:  Rail  Abandonment  or 
Discontinuance  of  Transpor- 
tation Services  Proceedings 

(21): 

(1)  An  application  for  authority 
to  abandon  all  or  a  portion 
of  a  line  of  railroad  or  dis- 
continue operation  thereof 
filed  by  a  railroad  (except 
applications  filed  by  Consoli- 
dated Rail  Corporation  pur- 
suant to  the  Northeast  Rail 
Service  Act  [Subtitle  E  of 
Title  XI  of  Pub.  L.  97-35], 
banl<rupt  railroads,  or  ex- 
empt atjandonments)  

(ii)  Notice  of  an  exempt  attan- 
donment  or  discontinuance 
under  49  CFR  1152.50  

(ill)  A  petition  for  exemption 
under  49  U.S.C.  10502 


Fee 


300 


4,700 
1,200 
8,200 

48,800 

1,200 

48,800 

2,600 


4,100 
1,200 

4.300 
1,100 


14.500 

2.500 
4.100 
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Type  of  proceeding 

(22)  An  application  for  autfiority  to 
abandon  all  or  a  portion  of  a  line 
of  a  railroad  or  operation  thereof 
filed  by  Consolidated  Rail  Cor- 
poration pursuant  to  Northeast 
Rail  Service  Act 

(23)  Abandonnients  filed  by  bank- 
rupt railroads  

(24)  A  request  for  waiver  of  filing 
requirements  for  abandonment 
application  proceedings  

(25)  An  offer  of  financial  assistance 
under  49  U.S.C.  10904  relating 
to  the  purchase  of  or  subsidy  for 
a  rail  line  proposed  for  abandon- 
ment  

(26)  A  request  to  set  terms  and 
conditions  for  the  sale  of  or  sub- 
sidy for  a  rail  line  proposed  to  be 
abandoned  

(27)  A  request  for  a  trail  use  condi- 
tion in  an  atjarxJonment  proceed- 
ing under  16  U.S.C.1247(d) 

(28)-(35)  (Reserved] 

PART  IV:  Rail  Applications  to 
Enter  Upon  a  Particular  Finan- 
cial Transaction  or  Joint  Ar- 
rangement 

(36)  An  application  for  use  of  termi- 
nal facilities  or  other  applications 
under  49  U.S.C.  11102  

(37)  An  application  for  the  pooling 
or  division  of  traffic.  49  U.S.C. 
11322  

(38)  An  application  for  two  or  more 
carriers  to  consolidate  or  merge 
their  properties  or  franchises  (or 
a  part  thereof)  into  one  corpora- 
tion for  ownership,  management, 
arxl  operation  of  the  properties 
previously  in  separate  ownership. 
49  U.S.C.  11324: 

(i)  Major  transaction 

(ii)  Significant  transaction  

(Hi)  Minor  transaction  

(iv)  ^4otice  of  an  exempt  trans- 
action under  49  CFR 
1180.2(d) 

(v)  Responsive  application  

(vi)  Petition  for  exemption 
under  49  U.S.C.  10602 

(39)  An  application  of  a  nor)-carrier 
to  acquire  control  of  two  or  more 
carriers  through  ownership  of 
stock  or  otherwise.  49  U.S.C. 
11324: 

(i)  Major  transaction 

(ii)  Significant  transaction  

(ill)  Minor  transaction 

(iv)  A  notice  of  an  exempt 
transaction  urxJer  49  CFR 
1180.2(d) 

(v)  Responsive  application  

(vi)  Petition  for  exemption 
under  49  U.S.C.  10502 

(40)  An  application  to  acquire 
trackage  rights  over,  joint  owner- 
ship in,  or  joint  use  of  any  rail- 
road lines  owned  and  operated 
by  any  ottier  carrier  and  termi- 
nals incidental  thereto.  49  U.S.C. 
11324: 

(1)  Major  transaction 


Fee 


300 
1,200 

1,100 

1.000 

14.800 
150 


12,400 
6,700 


976.500 

195.300 

5.200 


1.100 
5.200 

6.100 


976.500 

195,300 

5,200 


900 
5,200 

6,100 


976,500 


Type  of  proceeding 

(ii)  Significant  transaction  

(ill)  Minor  transaction  

(iv)  A  notice  of  an  exempt 
transaction  under  49  CFR 
1180.2(d) 

(v)  Responsive  application  

(vi)  Petition  for  exemption 
under  49  U.S.C.  10502  

(41)  An  application  of  a  carrier  or 
carriers  to  purchase,  lease,  or 
contract  to  operate  the  properties 
of  another,  or  to  acquire  control 
of  another  by  purchase  of  stock 
or  othenwise.  49  U.S.C.  11324: 

(i)  Major  transaction 

(ii)  Significant  transaction  

(Hi)  Minor  transaction  

(iv)  Notk^e  of  an  exempt  trans- 
action under  49  CFR 
1180.2(d)  

(v)  Responsive  applk:ation  

(vi)  Petitron  for  exemption 
under  49  U.S.C.  10502 

(42)  Notk:e  of  a  joint  project  involv- 
ing relocation  of  a  rail  line  under 
49  CFR  1180.2(d)(5)  

(43)  An  application  for  approval  of 
a  rail  rate  association  agreement. 
49  U.S.C.  10706  

(44)  An  application  for  approval  of 
an  amendment  to  a  rail  rate  as- 
sociatk>n  agreement.  49  U.S.C. 
10706: 

(i)  Signifkant  amendment 

(ii)  Minor  amerxlment  

(45)  An  application  for  auttiority  to 
hokj  a  position  as  offner  or  di- 
rector under  49  U.S.C.  1 1328 

(46)  A  petition  for  exemption  under 
49  U.S.C.  10502  (other  than  a 
rulenuiking)  filed  tjy  rail  carrier 
not  otherwise  covered 

(47)  National  Railroad  Passenger 
Corporation  (Amtrak)  convey- 
arx^e  proceeding  under  45 
U.S.C.  562 

(48)  National  Railroad  Passenger 
Corporation  (Amtrak)  compensa- 
tk>n  proceeding  urider  Section 
402(a)  of  the  Rail  Passenger 
Servk»  Act 

(49)-(55)  [Reserved] 

PART  V:  Formal  Proceedings 

(56)  A  formal  complaint  alleging 
unlawful  rates  or  practices  of  car- 
riers: 

(i)  A  formal  complaint  filed 
under  Vhe  coal  rate  gukle- 
lines  (Stand-Alone  Cost 
Methodology)  alleging  un- 
lawful rates  and/or  practices 
of  rail  carriers  under  49 
U.S.C.  10704(c)(1) 

(n)  AH  other  formal  complaints 
(except  competitive  access 
complaints) 

(Hi)  Competitive  access  conv 
plaints 

(57)  A  complaint  seeking  or  a  peti- 
tion requesting  institution  of  an 
investigation  seeking  the  pre- 
scriptx>n  or  divisk)n  of  joint  rates 
or  charges.  49  U.S.C.  10705 


Fee 


195,300 
5,200 


800 
5.200 

6.100 


976.500 

195.300 

5,200 


950 
5,200 

4,300 


1,600 
45.700 


8,500 
60 


500 


5,200 


150 


150 


54,500 

5.400 
150 


5.800. 


Type  of  proceeding 

(58)  A  petition  for  declaratory 
order: 

(i)  A  petition  for  declaratory 
order  involving  a  dispute 
over  an  existing  rate  or  prac- 
trce  whk:h  is  comparable  to 
a  complaint  proceeding 

(K)  All  other  petitk)ns  for  de- 
claratory order 

(59)  An  applicatkxi  for  shipper  anti- 
trust immunity.  49  U.S.C. 
10706(a)(5)(A)  

(60)  Labor  art)itratk)n  proceedings 

(61)  Appeals  to  a  Surface  Trans- 
portation Board  decision  and  pe- 
titions to  revoke  an  exemption 
pursuant  to  49  U.S.C.  10502(d)  .. 

(62)  Motor  carrier  undercharge  pro- 
ceedings   

(63)-(75)  [Reserved] 

PART  VI:  Informal  Proceedings 

(76)  An  application  for  authority  to 
estat>lish  released  value  rates  or 
ratings  for  nx)tor  carriers  and 
freight  forwarders  of  househoW 
goods  under  49  U.S.C.  14706  .... 

(77)  An  application  for  special  per- 
missk)n  for  short  notce  or  ttie 
waiver  of  other  tariff  publishing 
requirements 

(78): 

(i)  The  filing  of  tariffs,  including 
supplements,  or  contract 
sumnnaries  (per  page,  S16 
minimum  charge)  

(ii)  Tariffs  transmitted  by  fax 
(per  page)  

(79)  Special  docket  applications 
from  rail  and  water  carriers: 

(i)  Applk:atk)ns  involving 
S25,000  or  less  

(ii)  Applk^tions  involving  over 
$25,000  

(80)  Informal  complaint  about  rail 
rate  applications  

(81)  Tariff  reconciliatkjn  petitk>ns 
from  motor  common  carriers: 

(i)  Petitions  involving  $25,000 
or  less  

(ii)  Petitk)ns  involving  over 
$25,000  

(82)  Request  for  a  determination  of 
ttie  applicability  or  reasor\able- 
ness  of  motor  carrier  rates  under 
49  U.S.C.  13710(a)(2)  and  (3)  .... 

(83)  Filing  of  documents  for  rec- 
ordatkjn.  49  U.S.C.  11301  and 
49  CFR  1177.3(c)  (per  docu- 
ment)   

(84)  Informal  opinkxis  about  rate 
ajsplcations  (all  modes)  

(85)  A  railroad  accounting  interpre- 
tation   

(86)  An  operatk>nal  interpretatkxi ... 

(87)  Art)itratk>n  of  Certain  Disputes 
Subject  to  the  Statutory  Jurisdic- 
tion of  the  Surface  Transpor- 
tatk>n  Board  under  49  CFR  1 108: 

(i)  Complaint  

(ii)  Answer  (per  defendant), 
Unless  Declining  to  Submit 
to  Any  Art5itration  

(Hi)  Third  Party  Complaint 


Fee 


1,000 
1,400 


4.600 
150 


150 
150 


800 
80 

1 
1 

50 
100 
400 

50 
100 

150 

26 

150 

700 
950 

75 


75 
75 
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Type  of  proceeding 


(iv)  Third  F^arty  Answer  (per 
defendant),  Unless  Declining 
to  Submit  ko  Any  Art)itration 

(v)  Appeals  bf  Arbitration  Deci- 
sions or  Petitions  to  Modify 
or    Vacate    an    Arbitration 

Award  ....1 

(88)-(95)  [Reserled] 

PART  VI :  Sen/jces 

(96)  Messenger  qlelivery  of  decision 
to  a  railroad  carrier's  Washing- 
ton, DC,  agent  (per  delivery)  

(97)  Request  for  service  or  plead- 
ing list  for  proceedings  (per  list) 

(98): 

(i)  Processing  the  paperwork 
related  to! a  request  for  the 
Cartoad  waybill  Sample  to 
be  used  in  a  Surface  Trans- 
portation Board  or  State  pro- 
ceeding ttiat  does  not  re- 
quire a  federal  Register 
notice i 

(ii)  Processing  the  paperwork 
related  to  p  request  for  Car- 
load Waybill  Sample  to  be 
used  for  reasons  other  than 
a  SurfacB  Transportation 
Board  or  State  proceeding 
that  requires  a  Federal  Reg- 
ister notic* 

(99): 

(i)  Applicatlop  fee  for  the  Sur- 
face Transportation  Board's 
Practitioners'  Exam 

(ii)  Practitiosers'  Exam  Infor- 
mation Package  

(100)  Uniform  Railroad  Costing 
System  (URC9)  software  and  in- 
formation: 

(i)  Initial  P\Z  version  URCS 
Phase  III  software  program 
and  manujil  

(ii)  Updated  JRCS  PC  version 
Phase  III  cost  file,  if  com- 
puter disk  provided  by  re- 
questor  

URCS  PC  version 
cost  file,  if  com- 
puter disk  provkjed  by  the 
Board 

(iv)  Public  requests  for  Source 
Codes  to  the  PC  verswn 
URCS  Phjse  III  

(v)  PC  vers  on  or  mainframe 
version  UF  CS  Phase  II 

(vt)  PC  version  or  mainframe 
version  Updated  Phase  II 
databases! 

(vii)  Public  requests  for  Source 
Codes  to  PC  version  URCS 
Phase  II 

(101)  Carload  Waybill  Sample  data 
on  recordable  compact  disk  (R- 
CD): 

(i)  Requests  for  PuWk;  Use 
File  on  R-CD— First  Year  .... 

(ii)   Request*   for   Public   Use 
File   on   Ff-CD 
tional  Yeail 


(ui)  Updated 
Phase 


Fee 


Type  of  proceeding 


75 


150 


21 
16 


200 


400 

100 
25 


50 
10 

20 

500 
400 

50 

1,500 

450 
150 


(iii)  Waybill — Surface  Transpor- 
tation Board  or  State  pro- 
ceedings on  R-CD — First 
Year 

(iv)  Waybill — Surface  Trans- 
portation Board  or  State  pro- 
ceedings on  R-CD — Second 
Year  on  same  R-CD  

(v)  Waybill — Surface  Transpor- 
tation Board  or  State  pro- 
ceeding on  R-CD — Second 
Year  on  different  R-CD  

(vi)  User  Guide  for  latest  avail- 
able Carload  Wayt)ill  Sample 


Fee 


650 

450 

500 
450 


[FR  Doc.  99-2428  Filed  2-2-99;  8:45  ami 
BILUNQ  CODE  4»1S-00-l> 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

49  CFR  Part  1312 
[STB  Ex  Parte  No.  580] 

Regulations  for  ttie  Publication, 
Posting  and  Filing  of  Tariffs  for  the 
Transportation  of  Property  by  or  With 
a  Water  Carrier  in  the  Noncontiguous 
Domestic  Trade 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Final  rules. 

SUMMARY:  The  Surface  Transportation 
Board  (Board)  revises  its  tariff  filing 
regulations  to  eliminate  the  option  of 
filing  tariffs  with  the  Board 
electronically  through  the  Federal 
Maritime  Commission's  (FMC) 
Automated  Tariff  Filing  and  Information 
System  (ATFI),  which  is  being  phased 
out  effective  May  1.  1999.  The  Board 
will,  however,  entertain  special  tariff 
authority  requests  by  individual  carriers 
seeking  to  file  their  tariffs  in  alternative 
electronic  formats. 

EFFECTIVE  DATE:  These  rules  are  effective 
May  1.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Greene  (202)  565-1578.  [TDD 
for  the  hearing  impaired:  (202)  565- 
1695.) 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
of  proposed  rulemaking  (NPR)  served  on 
December  2,  1998,  and  published  at  63 
FR  66521,  the  Board  proposed  to  revise 
its  tariff  filing  regulations  to  eliminate 
the  option  to  file  tariffs  with  the  Board 
electronically  through  the  FMC's  ATFI 
system.  The  action  was  proposed 
because  the  Ocean  Shipping  Reform  Act 
of  1998.  Pub.  L.  No.  105-258. 112  Stat. 
1902  (1998)  (OSRA)  will  eHminate  the 
requirement  that  ocean  carriers  file  their 
tariffs  with  the  FMC  effective  May  1, 


1999.  and,  in  these  circumstances,  the 
FMC  will  not  be  accepting  new  ATFI 
tariff  filings  on  or  after  that  date.  As 
explained  in  the  NPR.  the  use  of  ATFI 
to  file  tariffs  with  the  Board  has  always 
been  predicated  upon  the  basic  system 
being  operated  and  maintained  by  the 
FMC  to  support  its  own  tariff  filing 
requirements,  and,  with  FMC's 
discontinuance  of  the  system,  it  will  no 
longer  be  available  for  carriers  to  use  to 
file  their  tariffs  with  the  Board. 

Comments  in  response  to  the  NPR 
were  received  from  South  Seas 
Steamship  Line  (South  Seas)  and 
Tropical  Shipping  &  Construction  Co. 
Ltd.  (Tropical).'  Both  commenters  note 
that,  while  OSRA  eliminates  FMC's 
tariff  filing  requirements,  it  continues  to 
mandate  that  carriers  publish  their 
tariffs  in  private,  automated  systems 
which  must  comport  with  requirements 
to  be  established  by  the  FMC.  They 
suggest  that  the  Board  delay  taking  any 
action  to  revise  its  regulations  until  the 
FMC  adopts  final  rules  for  the 
automated  systems,  in  order  to  facilitate 
as  much  commonality  as  possible 
between  the  respective  agencies' 
requirements.  South  Seas  acknowledges 
that  the  "publication  of  tariffs"  is  not 
equivalent  to  the  "filing  of  tariffs  with 
a  government  agency"  but  it  suggest  that 
the  publication  requirements  to  be 
adopted  by  the  FMC  might  assist  the 
Board  in  connection  with  amending  its 
rules. 

Upon  consideration  of  the  comments, 
we  have  determined  to  finalize  the 
regulations  as  proposed.  The  revisions 
do  not  establish  requirements  for  future 
electronic  tariff  filings;  rather,  they 
merely  eliminate  the  option  to  use 
ATFI,  and  there  is  no  disagreement  that 
ATFI  will  cease  to  be  available  for  new 
filings  effective  May  1,  1999.  As  we 
stated  in  the  NPR,  we  encourage 
electronic  tariff  filing  and  we  will  be 
receptive  to  alternative  electronic  tariff 
filing  proposals  from  interested  carriers. 
Further,  we  share  the  commenters' 
concerns  that  tariff  filing  and  publishing 
burdens  be  minimized,  and  we  will 
relax  those  burdens  to  the  extent 
possible.  However,  termination  of  the 
ATFI  system  for  noncontiguous 
domestic  trade  filings,  which  is  all  that 
our  proposal  contemplates,  will  have  no 
effect  on  our  ability  to  meet  our 
objectives. 

For  several  reasons,  we  do  not  believe 
that  we  should  postpone  any  new  rules 
we  issue  pending  adoption  of  final  rules 
by  the  FMC.  First,  there  could  be  some 
differences  in  future  FMC  and  Board 


>  South  Seas  currently  Tiles  its  tariffs  with  the 
Board  electronically  through  ATFI,  and  Tropical 
currently  Tiles  printed  tariffs  with  the  Board. 
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tariff  requirements.  Indeed,  the  statutory 
requirement  to  file  noncontiguous 
domestic  trade  tariffs  with  the  Board 
•will  continue,  whereas  the  requirement 
to  file  foreign  tariffs  with  the  FMC  will 
be  eliminated,  and,  in  fact,  PMC's  new 
regulations  will  no  longer  even  address 
tariff  filing.  Second,  unlike  FMC's 
existing  regulations,  which  require  all 
carriers  to  file  tariffs  through  ATFI, 
FMC's  proposed  regulations  will  permit 
carriers  to  design  and  use  whatever 
private  tariff  pubUshing  systems  they 
choose,  so  long  as  minimum 
requirements  are  met,  and  it  is  unclear 
at  this  point  how  much  commonaUty 
may  exist  among  the  various  individual 
carrier  systems.  Thus,  while  we 
understand  the  commenters'  point  about 
facilitating  commonality,  we  also 
believe  that  we  should  provide  carriers 
with  the  flexibility  to  design  the  tariff 
filing  systems  that  will  best  meet  their 
needs,  and  the  needs  of  their  customers, 
by  inviting  special  tariff  authority 
requests  for  appropriate  proposals 
individual  carriers  wish  to  pursue.  It 
may  become  desirable  to  adopt  specific 
regulations  governing  electronic  tariff 
filings  at  some  point  in  the  future,  but 
adoption  of  formal  regulations  at  this 
point  could  prove  to  be  more  limiting 
than  helpful.  Finally,  as  we  indicated  in 
our  earlier  notice,  we  are  not  planning 
to  adopt  rules,  but  rather  to  address 
electronic  tariff  requests  on  a  casc-by- 
case  basis.  Thus,  any  procedure  allowed 
under  the  FMC's  rules  can,  if 
appropriate,  be  approved  for  use  in  the 
noncontiguous  domestic  trade  through  a 
grant  of  special  tariff  authority. 

II  Entities 

The  Board  certifies  that  these  rules 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities.  The  rules  eliminate  the  option 
to  file  tariffs  electronically  through  the 
FMC's  ATFI  system,  but  many  carriers 
already  opt  to  file  printed  tariffs,  and 
any  cost  differences  for  alternative  tariff 
filing  methodologies  that  carriers  may 
propose  are  unlikely  to  be  significant. 

Environment 

This  action  will  not  significantly 
affect  cither  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CFR  Part  1312 

Motor  carriers,  Noncontiguous 
domestic  trade.  Tariffs,  Water  carriers. 

Decided:  January  26, 1999. 


By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Clybum. 

Vernon  A.  Williams,  , 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  part  1312 
of  title  49,  chapter  X,  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  1312— REGULATIONS  FOR  THE 
PUBLICATION,  POSTING  AND  FILING 
OF  TARIFFS  FOR  THE 
TRANSPORTATION  OF  PROPERTY  BY 
OR  WITH  A  WATER  CARRIER  IN 
NONCONTIGUOUS  DOMESTIC  TRADE 

1.  The  authority  citation  for  part  1312 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  721(a),  13702(a), 
13702(b)  and  13702(d). 

2.  In  §  1312.1(c),  the  definition  of 
"ATFI"  is  removed. 

3.  Section  1312.6  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  1312.6    Advance  notice  required. 

***** 

(c)  Receipt  of  tariffs  by  the  Board.  The 
Board  will  receive  tariff  filings  between 
the  hours  of  8:30  A.M.  and  5:00  P.M. 
Eastern  Time  on  workdays.  Tariff  filings 
delivered  to  the  Board  on  other  than  a 
workday,  or  after  5:00  P.M.  on  a 
workday,  will  be  considered  as  received 
the  next  workday. 


§1312.17    [Removed] 

4.  Section  1312.17  is  removed. 

(FR  Doc.  99-2558  Filed  2-2-99;  8:45  am) 

BILLING  CODE  491S-00-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

(Docket  No.  961204340-7087-02;  I.D. 
012999A] 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic;  Trip 
Limit  Reduction 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Trip  limit  reduction. 

SUMMARY:  NMFS  reduces  the 
commercial  trip  limit  in  the  hook-and- 
line  fishery  for  king  mackerel  in  the 
Florida  west  coast  subzone  to  500  lb 
(227  kg)  of  king  mackerel  per  day  in  or 


from  the  exclusive  economic  zone 
(EEZ).  This  trip  limit  reduction  is 
necessary  to  protect  the  overfished  Gulf 
king  mackerel  resource. 
DATES:  This  rule  is  effective  12:01  a.m., 
local  time,  January  30, 1999,  through 
June  30,  1999,  unless  changed  by  further 
notification  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Godcharles,  727-570-5305. 
SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coastal  migratory  pelagic  fish 
(king  mackerel,  Spanish  mackerel,  cero, 
cobia,  little  tunny,  dolphin,  and,  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  under  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlantic  Fishery 
Management  Councils  (Councils)  and  is 
implemented  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  by 
regulations  at  50  CFR  part  622. 

Based  on  the  Councils'  recommended 
total  allowable  catch  and  the  allocation 
ratios  in  the  FMP,  NMFS  implemented 
a  commercial  quota  for  the  Gulf 
migratory  group  of  king  mackerel  in  the 
Florida  west  coast  subzone  of  1.17 
million  lb  (0.53  million  kg).  That  quota 
was  further  divided  into  two  equal 
quotas  of  585,000  lb  (265,352  kg)  for 
vessels  in  each  of  two  groups  by  gear 
types — vessels  using  run-around  gillnets 
and  vessels  using  hook-and-line  gear  (50 
CFR  622.42(c)(l)(i)(A)(2).  (63  FR  8353, 
February  19.  1998)). 

In  accordance  with  50  CFR 
622.44(a)(2)(ii)(B),  from  the  date  that  75 
percent  of  the  subzone's  hook-and-line 
gear  quota  has  been  harvested  until  a 
closure  of  the  west  coast  subzone's 
hook-and-line  fishery  has  been  effected 
or  until  the  fishing  year  ends,  king 
mackerel  in  or  from  the  EEZ  may  be 
possessed  on  board  or  landed  from  a 
permitted  vessel  in  amounts  not 
exceeding  500  lb  (227  kg)  per  day. 

NMFS  has  determined  that  75  percent 
of  the  hook-and-line  quota  for  Gulf 
group  king  mackerel  from  the  Florida 
west  coast  subzone  was  reached  on 
January  28,  1999.  Accordingly,  a  500-lb 
(227  kg)  trip  limit  applies  to  vessels  in 
the  commercial  hook-and-line  fishery 
for  king  mackerel  in  or  from  the  EEZ  in 
the  Florida  west  coast  subzone  effective 
12:01  a.m.,  local  time,  January  30,  1999. 

The  Florida  west  coast  subzone 
extends  from  87''31'06"  W.  long,  (due 
south  of  the  Alabama/Florida  boundary) 
to:  (1)  25'20.4'  N.  lat.  (due  east  of  the 
Dade/Monroe  County,  FL  boundary) 
through  March  31.  1999;  and  (2)  25°48' 
y'.  lat.  (due  west  of  the  Monroe/Collier 
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from  April  1, 
October  31. 1999. 


li 


taken  under  50  CFR 
and  is  exempt  from 
O.  12866. 


County.  PL  bo\|ndary) 
1999.  through 

Classification 

This  action 

622.44(a)(2)(iii 

review  under  E 

Authority:  16 

Dated:  January 
Gary  C.  Matlock 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
|FR  Doc.  99-254;  I  Filed  1-29-99:  3:08  pm] 
BILUNO  COOC  UM^■  Z2-F 


IJ, 


.S.C.  1801  etseq. 
29. 1999. 


DEPARTME 


NT10I 
eafic 


OF  COMMERCE 
and  Atmospheric 


National  Ocea 
Administration! 

50  CFR  Part  6^ 

[Docket  No.  981014259-8312-02;  1.0. 
012299B] 

Fisheries  of  th#  Northeastern  United 
States;  Summer  Flounder,  Soup,  and 
Black  Sea  Bast  Fisheries; 
Adjustments  to  the  1999  Summer 
Flounder  Commercial  Quota; 
Commercial  Quota  Harvested  for 
Delaware 


AGENCY: 

Service  (NfMFS 

Atmospheric 

Commerce. 


Nationpl  Marine  Fisheries 

National  Oceanic  and 
Administration  (NOAA). 


ACTION:  Commercial  quota  adjustment, 
notice  of  commercial  quota  harvest. 


SUMMARY:  NMFS  issues  this  notification 
announcing  prejliminary  adjustments  to 
the  1999  summfer  flounder  commercial 
quotas.  This  aclfion  complies  with  the 
regulations  that]  implement  the  Fishery 
Management  Flfen  for  the  Summer 
Flounder.  Scupi  and  Blaclc  Sea  Bass 
Fisheries  (FMPl  and  that  require  that 
landings  in  excess  of  a  state's  individual 
quota  be  deducted  from  a  state's 
respective  quota  for  the  following  year. 
The  pubUc  is  advised  that  preliminary 
adjustments  have  been  made  and  is 
informed  of  theirevised  quotas  for  the 
affected  states.  This  action  also  notifies 
the  pubUc  that  1  lere  is  no  1999 


State 


ME 

NH 

MA 

Rl  .. 

CT 

NY 

NJ  . 


commercial  summer  flounder  quota 
available  to  the  State  of  Delaware. 
DATES:  This  rule  is  effective  January  28. 
1999.  through  December  31.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  M.  Grim,  Fisheries  Management 
Specialist.  (978J  281-9326. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  summer 
flounder  management  measures  are 
found  at  50  CFR  part  648.  Subparts  A 
and  G.  The  regulations  require  annual 
specification  of  a  quota  that  is 
apportioned  cunong  the  Atlantic  coastal 
states  from  North  Carolina  through 
Maine.  The  process  to  set  the  annual 
commercial  quota  and  the  percent 
allocated  to  each  state  is  described  in 
§  648.100.  The  final  specifications  for 
the  1999  summer  flounder  fishery, 
adopted  to  ensure  achievement  of  a 
fishing  mortahty  rate  (F)  of  0.24  for 
1999.  set  a  commercial  quota  equal  to 
11.11  million  lb  (5.04  million  kgj  (63  FR 
72203.  December  31.  1998J. 

Section  648.100(dj(2j  provides  that  all 
landings  for  sale  in  a  state  shall  be 
applied  against  that  state's  annual 
commercial  quota.  Any  landings  in 
excess  of  the  state's  quota  must  be 
deducted  from  that  state's  aimual  quota 
for  the  following  year.  NMFS  pubUshed 
final  specifications  and  noted  that  it 
would  adjust  each  state's  1999  quota  as 
a  result  of  1998  overages.  The 
adjustment  in  this  notification  is 
preliminary  because  it  is  likely  that 
additional  data  will  be  received  from 
the  states  that  would  alter  the  figures, 
including  late  landings  reported  from 
either  federally  permitted  dealers  or 
state  statistical  agencies  reporting 
landings  by  non-federally  permitted 
dealers. 

Based  on  dealer  reports  and  other 
information  available  through  December 
31. 1998.  NMFS  has  determined  that  the 
States  of  Delaware.  Maine,  New  York, 
New  Jersey,  Maryland,  and  Virginia 
exceeded  their  1998  quotas.  The 
remaining  States  of  New  Hampshire, 
Massachusetts,  Rhode  Island, 
Connecticut,  and  North  Carolina  have 
not  exceeded  their  1998  quotas.  The 
preliminary  1998  landings  and  resulting 
overages  for  all  states  are  given  in  Table 


1  to  the  preamble  of  this  document.  The 
resulting  adjusted  1999  commercial 
quota  for  each  state  is  given  in  Table  2 
to  the  preamble  of  this  document.  In 
Table  3  to  the  preamble  of  this 
dociunent,  the  adjustment  has  been 
made  to  maititain  the  incidental 
component  of  the  commercial  quota  at 
32.7  percent  of  the  total  (as 
recommended  in  the  final 
specifications!. 

This  notification  also  corrects  errors 
for  Rhode  Island's  commercial  summer 
flounder  allocation  specified  in  the 
preamble  to  Table  1. — 1999  State 
Commercial  Quotas  published  on 
December  31,  1998  (63  FR  72203). 

In  FR  Doc.  98-34511.  on  page  72204, 
in  Table  1.— 1999  State  Commercial 
Quotas,  the  commercial  state  allocation 
for  Rhode  Island  is  corrected  to  read  as 
follows: 

In  the  third  column  of  the  table,  imder 
the  heading  Directed,  and  under  the 
subheading  Lb,  in  the  fourth  line, 
"1,171,379"  is  corrected  to  read 
"1,172,758";  in  the  last  line,  the  total 
"7,468.107"  is  corrected  to  read 
"1,742.583"  and  in  the  fourth  column  of 
the  table,  under  the  same  heading,  and 
under  the  subheading  KG.  "53,133"  is 
corrected  to  read  "531.954";  in  the  last 
line,  the  total  "3,387,476"  is  corrected 
to  read  "790,422." 

In  the  fifth  column  of  the  table,  imder 
the  heading  Incidental  catch,  under  the 
subheading  Lb,  in  the  fourth  line, 
"571,204"  is  corrected  to  read 
"569,825"  and  in  the  sixth  coliunn, 
under  the  same  heading,  under  the 
subheading  KG,  "259,094"  is  corrected 
to  read  "258,468." 

In  the  seventh  column,  under  the 
heading  Total,  under  the  subheading  Lb, 
in  the  fourth  line,  "1,741,583"  is 
corrected  to  read  "1,742,583";  and 
under  the  same  heading,  under  the  same 
subheading,  in  the  last  line, 
"11,111,191"  is  corrected  to  read 
"11,110,300."  These  corrections  are 
reflected  in  Tables  2  and  3  of  this 
document.  In  addition.  Tables  2  and  3 
reflect  a  quota  transfer  of  5,000  lb  (2,268 
kg)  fit)m  North  Carolina  to  Virginia  (64 
FR  2600,  January  15, 1999). 


Table  1.— Summer  Flounder  Preliminary  1998  Landings  by  State 


1998  quota 


Lb 


4.791 

51 

721.899 

1.742,583 

250.457 

763.419 

1,858,363 


Kg' 


2.173 
23 
327,448 
790,422 
113,605 
346,281 
842,939 


Preliminary  1998  landings 


Lb 


5,168 

0 

695,994 

1,729,643 

246,642 

819,351 

1,864.089 


Kg' 


2,344 
0 

315,698 
784.553 
1 1 1 .875 
371.651 
845,537 


1998  overage 


Lb 


377 
0 
0 
0 
0 
55,932 
5.726 


Kg' 


171 
0 
0 
0 

0 

25.370 

2.597 
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Table  1.— Summer  Flounder  Preliminary  1998  Landings  by  State— Continued 


1998  quota 

Preliminary  1998  landings 

1998  overage 

State 

Lb 

Kg^ 

Lb 

Kg' 

Lb 

Kg' 

de          

2(14,534) 

199,876 

2,362,877 

3,049,589 

2(6,593) 

90,662 

1.071,783 

1.383,270 

10,637 

203,322 

2,526,177 

2,936,623 

4,825 

92,225 

1,145,855 

1,332,030 

25,171 

3,446 

163.300 

0 

11.417 

MD            

1,563 

VA            

74,072 

NC  

0 

Total  3 ■ 

10,<»33,871 

4,959,518 

11,037,646 

5,006,592 

253,952 

115,191 

1  Kilograms  are  as  converted  from  pounds,  and  may  not  necessarily  add  due  to  rounding. 

2  Parentheses  indicate  a  negative  number. 

3  Total  quota  and  total  landings  do  not  equal  overage  because  they  reflect  positive  quota  balances  in  several  states. 

TABLE  2.— Summer  Flounder  Preliminary  Adjusted  1999  Quotas 


state 


me 
nh. 

MA 
Rl  .. 
CT  . 
NY. 
NJ  . 
DE  . 
MD 
VA  , 
NC. 


Total 


1999  initial  quota 


Lb 


5^85 
51 
757,842 
,742,583 
250,791 
849,680 
,858,363 

1,977 
226,570 
,373,569 
,044,589 


11,111,300 


Kg' 


2.397 

23 

343,751 

790,422 

113,757 

385.408 

842,939 

897 

102,770 

1 ,076,633 

1 ,381 ,002 


5,040,001 


1999  adjusted  quota 


Lb 


4.908 
51 

757,842 
1,742,583 

250,791 

793,748 
1,852,637 
2(23,194) 

223,124 
2,210.269 
3.044,589 


10,857,348 


Kg' 


2.226 
23 

343,751 
790,422 
113,757 
360,038 
840,342 

2(10.521) 
101^7 
935,561 

1,381,002 


4,924,810 


'  Kilograms  are  as  converted  from  pounds,  and  may  not  necessarily  add  due  to  rounding. 
2  Parenttieses  indicate  a  negative  number. 


Table  3.— Summer  Flounder  1999  State  Quotas  and  Incidental  Catch  Allocations 


Percent  share 

Directed 

Incidental  Catch 

Total 

state 

Lb 

Kg' 

Lb 

Kg 

Lb 

Kg 

ME     

0.04756 
0.00046 
6.82046 

15.68298 
2.25708 
7.64699 

16.72499 
0.01779 
2.03910 

21.31676 

27.44584 

3.303 
34 

510.028 
1,172.758 

168,782 

534.192 
1.246,825 
2(15.610) 

150,162 
1.487.511 
2,049,008 

1,498 

16 

231,345 

531,954 

76,558 
242,306 
565,550 
2(7,080) 

68,113 
674,724 
929.415 

1,605 

17 

247,814 

569.825 

82.009 
259.556 
605.812 
2(7,584) 

72,962 
722,758 
995,581 

728 

8 

112.407 

258,468 

37,199 
117.733 
274.792 
2(3,440) 

33,095 
327,837 
451,588 

4,908 
51 

757,842 
1,742,583 

250,791 

793.748 
1.852,637 
2(23,194) 

223,124 
2.210,269 
3,044,589 

2.226 

NH    

23 

MA 

343,751 

Rl    

790,422 

n 

113,757 

NY 

360,075 

NJ  ...: 

DE  

840,342 
2(10,521) 

MD 

101.207 

VA 

935,561 

NC  

1,381,002 

Total  

100.00000 

7,306,993 

3.314,396 

3,550,355 

1,610,414 

10,857,348 

4,924,810 

^  Kilograms  are  as  converted  from  pounds,  and  may  not  necessarily  add  due  to  rounding. 
2  Parentheses  indicate  a  negative  number. 


In  1998,  the  State  of  Delaware  was 
closed  to  the  landing  of  sununer 
flounder  by  Federal  permit  holders  as  a 
result  of  deductions  to  the  1998  quota 
for  overages  in  1997  (62  FR  66304, 
December  18, 1997).  As  a  result  of  those 
deductions  and  further  quota  reductions 
as  published  in  the  Federal  Register  on 
April  28,  1998  (63  FR  23227,  April  28, 
1998),  the  1998  quota  allocation  to  the 
State  of  Delaware  was  -14,534  lb  (- 
6,593  kg).  Further,  an  additional  10,591 


lb  of  summer  flounder  were  landed  in 
Delaware  in  1998.  The  1999  quota  for 
Delaware  is  not  sufficient  to  offset  this 
negative  1998  allocation  and  the 
additional  landings  in  1998. 
Consequently,  Delaware  will  have  no 
commercial  quota  for  1999.  To  prevent 
landings  in  Eielaware  by  Federal  permit ' 
holders,  the  State  is  closed  to  the 
landing  of  summer  flounder  by  Federal 
permit  holders  for  1999.  The  regulations 
at  §  648.4(b)  provide  that  Federal  permit 


holders  agree,  as  a  condition  of  their 
permit,  not  to  land  summer  flounder  in 
any  state  that,  according  to  the  Regional 
Administrator,  no  longer  has 
commercial  quota  available  for  harvest. 
Therefore,  effective  January  28, 1999, 
through  December  31, 1999,  landings  of 
summer  flounder  in  Delaware  by  vessels 
holding  commercial  Federal  fisheries 
permits  are  prohibited  for  the  remainder 
of  the  1999  calender  year,  unless 
at^ditional  quota  becomes  available 
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vesse 


summer 
permitted 
for  the  remai 
year,  or  unti 
available 
additional 
for  1998,  the 
State  of 
pursuant  to  § 


transfer  and  is 
the  Federal  Register. 

pertnitted  dealers  are  also 
t  tiey  may  not  purchase 
flouiider  from  federally 

Is  that  land  in  Delaware 
ider  of  the  1999  calender 
additional  quota  becomes 
thro  ugh  a  transfer.  If 
lai  dings  should  be  reported 
( :ommercial  quota  for  the 
Delavrare  v«ll  be  re-adjusted 
B48.100(d)(2). 


Classification 

This  action 
648  and  is 
E.O.  12866. 

Authority:  IC 

Dated:  Januaiy 
Gary  C.  Matloc  ( 

Acting  Assistan  t 
National  Marin  ? 
IFR  Doc.  99-2405 
BILUNG  COOE 


is  required  by  50  CFR  part 
exempt  from  review  under 

U.S.C.  1801  etseq. 
28,  1999. 

Administrator  for  Fisheries, 
Fisheries  Service. 
Filed  1-28-99;  4:44  pm) 
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OEPARTME^f^  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


hi 


50  CFR  Part  479 

[Docket  No.  981222313-8320-02;  1.0. 
012899A] 

Fisheries  of  tne  Exclusive  Economic 
Zone  Off  Alaska;  Atka  Mackerel  in  the 
Eastern  AieuVan  District  and  Bering 
Sea  Subarea  of  the  Bering  Sea  and 
Aleutian  Islands 


AGENCY 

Service 
Atmospheric 
Commerce. 
ACTION:  Closure 


:  Natic  nal  Marine  Fisheries 
(NMF5),  National  Oceanic  and 
Administration  (NOAA), 


SUMMARY:  Nh/iFS  is  prohibiting  directed 
fishing  for  Atka  mackerel  with  gears 
other  than  jig  in  the  Eastern  Aleutian 
District  and  the  Bering  Sea  subarea  of 
the  Bering  Sea  and  Aleutian  Islands 
management  ^ea  (BSAI).  This  action  is 
necessary  to  p|revent  exceeding  the  1999 
interim  harvest  specification  of  Atka 
mackerel. 


DATES:  Effecti' 
time  (A.l.t.j,  Ji 
superseded  b] 
Specification 
be  published 
FOR  FURTHER  II 
Andrew  Smol 


e  1200  hrs,  Alaska  local 
uary  29, 1999,  until 

the  Final  1999  Harvest 

or  Groundfish,  which  will 
the  Federal  Register. 

FORMATION  CONTACT: 

er,  907-586-7228. 


INFORMATION:  NMFS 
g|-oundfish  fishery  in  the 
economic  zone 


SUPFLEMENTAf^Y 

manages  the 

BSAI  exclusivje 

according  to  t  le  Fishery  Management 


Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
at  Subpart  H  of  50  CFR  part  600  and 
CFR  part  679. 

The  Interim  1999  Harvest 
Specifications  (64  FR  50  January  4, 
1999)  as  amended  by  the  final  rule 
implementing  season  and  area 
apportiomnent  of  Atka  Mackerel  total 
allowable  catch  (TAG)  (64  FR  3446, 
January  22,  1999)  established  the 
Interim  1999  Harvest  Specifications  for 
non-jig  gear  as  6,269  metric  tons  (mt)  in 
the  Eastern  Aleutian  District  and  the 
Bering  Sea  subarea.  See  §  679.20(c)(2)(ii) 
and  679.20(a)(8)(i). 

In  accordance  with  §  679.20(d}(l){i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  1999  interim 
specification  for  non-jig  gear  Atka 
mackerel  in  the  Eastern  Aleutian 
District  and  the  Bering  Sea  subarea  will 
be  reached.  The  Regional  Administrator 
is  establishing  a  directed  fishing 
allowance  of  5,769  mt,  and  is  setting 
aside  the  remaining  500  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
§679.20(d)(l)(iii).  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  soon  will  be  reached. 
NMFS  is  prohibiting  directed  fishing  for 
Atka  mackerel  in  the  Eastern  Aleutian 
District  and  the  Bering  Sea  subarea  of 
the  BSAI. 

Maximum  retainable  bycatch  amounts 
may  be  foimd  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  interim 
TAG  limitations  and  other  restrictions 
on  the  fisheries  established  in  the 
Interim  1999  Harvest  Specifications  for 
groundfish  for  the  BSAI.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1999  interim 
specification  of  Atka  mackerel  in  the 
Eastern  Aleutian  District  and  the  Bering 
Sea  subarea  of  the  BSAI.  A  delay  in  the 
effective  date  is  impracticable  and 
contrary  to  the  public  interest.  Further 
delay  would  only  result  in  overharvest. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  should 
not  be  delayed  for  30  days.  Accordingly, 
under  5  U.S.C.  553(d),  a  delay  in  the 
effective  date  is  hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  January  28, 1999. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc.  99-2544  Filed  1-29-99;  3:08  pml 

BILUNC  CODE  3S10-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  981222314-8321-02;  i.D. 
012999B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pollock  In  Statistical 
Area  610  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area 
610  of  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
the  interim  1999  pollock  total  allowable 
catch  (TAG)  for  Statistical  Area  610 
established  by  the  1999  Interim 
Specifications  and  amended  by  the 
emergency  interim  rule  implementing 
Steller  sea  lion  protection  measures  for 
the  pollock  fisheries  off  Alaska. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  January  31,  1999,  until 
1200  hrs,  A.l.t.,  June  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Nick 
Hindman,  907-581-2062. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  interim  1999  pollock  TAG  in 
Statistical  Area  610  as  amended  by  the 
emergency  interim  rule  implementing 
Steller  sea  lion  protection  measures  for 
the  pollock  fisheries  off  Alaska  (64  FR 
3437,  January  22, 1999)  is  6,936  metric 
tons  (mt),  determined  in  accordance 
with§679.20(c)(2)(i). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  interim  TAG  of 
pollock  in  Statistical  Area  610  will  soon 
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be  reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  6,436  mt,  and  is 
setting  aside  the  remaining  500  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§  679.20(d)(l](iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  in  Statistical 
Area  610  of  the  GOA. 

Maximum  retainable  bycatch  amounts 
may  be  foimd  in  the  regulations  at 
§  679. 20(e)  and  (f). 


Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
fi-om  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  seasonal  allocation  of 
pollock  in  Statistical  Areas  610. 
Providing  prior  notice  and  an 
opportunity  for  public  comment  is 
impracticable  and  contrary  to  the  public 
interest.  Further  delay  would  only  result 
in  overharvest.  NMFS  finds  for  good 
cause  that  the  implementation  of  this 
action  should  not  be  delayed  for  30 


days.  Accordingly,  under  5  U.S.C. 
553(d],  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  ft-om  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  January  29, 1999. 
Gary  C.  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

[PR  Doc.  99-2542  Filed  1-29-99;  3:08  pm] 
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FEDERAL  E  LECTION  COMMISSION 


IICFRPar 


100 


[NOTICE  199^2] 

Rulemaking  Petition:  Definition  of 
"Express  Advocacy";  Notice  of 
Availability  I 

AGENCY:  Fe(  eral  Election  Commission. 
ACTION:  Rul(  smaking  petition:  Notice  of 
Availability 


SUMMARY:  On  January  11, 1999,  the 
Conmiissioi ,  received  a  Petition  for 
Rulemaking  from  James  Bopp,  Jr.,  on 
behalf  of  th(  I  Virginia  Society  for  Humaji 
Life.  The  Pe  tition  urges  the  Commission 
to  revise  its  rules  defining  "express 
advocacy"  t  j  conform  with  recent  court 
decisions.  Tpe  Petition  is  available  for 
inspection  ii  the  Commission's  Public 
Records  Off  ce  and  through  its 
FAXLINE  s<  rvice. 

DATES:  Statements  in  support  of  or  in 
opposition  to  the  Petition  must  be  filed 
on  or  before  March  5, 1999. 
ADDRESSES:  All  comments  should  be 
addressed  t(  i  Susan  E.  Propper, 
Assistemt  Gineral  Counsel,  and  must  be 
submitted  ii  i  either  written  or  electronic 
form.  Written  comments  should  be  sent 
to  the  Federal  Election  Commission,  999 
E  Street,  NVJ.,  Washington,  DC  20463. 
Faxed  comr  lents  should  be  sent  to  (202) 
219-3923,  vrith  printed  copy  follow-up. 
Electronic  n  lail  comments  should  be 
sent  to  expr  ;ssad@fec.gov.  Commenters 
sending  comments  by  electronic  mail 
should  include  their  full  name  and 
postal  service  address  within  the  text  of 
their  comments.  Comments  that  do  not 
contain  the  iiU  name,  electronic  mail 
address  and  postal  service  address  of 
the  commer  ter  will  not  be  considered. 
FOR  FURTHEH  INFORMATION  CONTACT:  Ms. 
Susan  E.  Prdpper,  Assistant  General 
Counsel,  or  Ms.  Rita  A.  Reimer, 
Attorney.  9<  9  E  Street,  NW, 
Washington ,  DC  20463,  (202)  694-1650 
or  (800)  424 -9530. 
SUPPLEMENfivRY  INFORMATION:  The 
petitioner  is  requesting  the  Commission 
to  revise  the  definition  of  "express 


advocacy"  set  forth  in  its  rules  at  11 
CFR  100.22  to  reflect  the  decisions  in 
Maine  Right  to  Life  Committee  v.  FEC, 
914  F.Supp.  8  (D.Me.  1995).  aff'd  per 
curiam,  98  F.3d  1  (1st  Cir.  1996),  cert, 
denied.  118  S.Ct.  52  (U.S.  1997),  and  in 
Right  to  Life  of  Dutches  Co.  v.  FEC.  6 
F.Supp.2d  248  (S.D.N. Y.  1998) 
("Dutchess  County").  Specifically,  the 
Petition  urges  repeal  of  1 1  CFR 
100.22(b),  which  was  held  invalid  in 
those  cases.  The  challenged  paragraph 
defines  "express  advocacy"  to  include 
communications  in  which  the  electoral 
portion  is  "unmistakable,  unambiguous, 
and  suggestive  of  only  one  meaning,  and 
reasonable  minds  could  not  differ  as  to 
.  whether  it  encourages  actions  to  elect  or 
defeat  one  or  more  clearly  identified 
candidate(s)  or  encourages  some  other 
kind  of  action." 

The  "express  advocacy"  standard  is 
used  to  determine  if  a  disbursement 
qualifies  as  an  independent  expenditure 
for  purposes  of  the  Federal  Election 
Campaign  Act;  if  independent 
communications  by  corporation  and 
labor  organizations  are  prohibited  under 
the  Act;  and  if  campaign 
communications  require  a  disclaimer. 
See  2  U.S.C.  431(17),  441b,  441d; 
Federal  Election  Commission  v. 
Massachusetts  Citizens  few  Life.  Inc.,  479 
U.S.C.  238  (1986). 

Copies  of  the  Petition  for  Rulemaking 
are  available  for  public  inspection  at  the 
Commission's  Public  Records  Office, 
999  E  Street,  NW,  Washington.  DC 
20463.  Monday  through  Friday  between 
the  hours  of  9:00  a.m.  and  5:00  p.m. 
Interested  persons  may  also  obtain  a 
copy  of  the  Petition  by  dialing  the 
Commission's  FAXLINE  service  at  (202) 
501-3413  and  following  its  instructions, 
at  any  time  of  the  day  and  week. 
Request  document  #237. 

Consideration  of  the  merits  of  the 
Petition  will  be  deferred  until  the  close 
of  the  comment  period.  If  the 
Commission  decides  that  the  Petition 
has  merit,  it  may  begin  a  rulemaking 
proceeding.  Any  subsequent  action 
taken  by  the  Commission  will  be 
announced  in  the  Federal  Register. 

Dated:  January  29,  1999. 
Scott  E.  Thomas, 
Chairman. 
(FR  Doc.  99-2500  Filed  2-2-99;  8:45  am] 

BILUNQ  CODE  671S-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  15  and  17 

Changes  in  Reporting  Levels  for  Large 
Trader  Reports 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Proposed  Rulemaking. 

SUMMARY:  As  part  of  its  regulatory 
reform  initiative,  the  Commodity 
Futures  Trading  Commission 
(Commission  or  CFTC)  is  proposing  to 
amend  Parts  15  and  17  of  its  rules,  17 
CFR  Parts  15  and  17.  The  proposed 
amendments  to  Part  15  would  raise  the 
reporting  levels  at  which  futures 
commission  merchants  (FCMs),  clearing 
members,  foreign  brokers,*  and  traders 
must  file  large  trader  reports  in  certain 
commodities.  The  Commission  is  also 
proposing  to  delete  the  requirement  that 
where  an  independent  account 
controller  trades  for  a  number  of 
commodity  pools,  the  carrying  firm 
must  identify  separately  each  such 
commodity  pool.  In  addition,  the 
proposed  amendments  would  delete 
current  reporting  Rule  17.01(c)  under 
which  a  reporting  firm  must  identify  the 
number  and  name  of  other  accounts  not 
included  in  the  special  account  that  are 
controlled  or  owned  by  the  trader. 

The  Commission  is  also  proposing  to 
reorganize  the  identifying  information 
reported  by  large  traders  on  CFTC  Form 
40  "Statement  of  Reporting  Trader"  to 
obtain  and  present  data  more  useful  to 
the  Commission's  market  surveillance 
activities.  The  proposed  amendments 
would  streamline  the  reporting  process 
and  would  substantially  lessen  the 
burden  on  persons  reporting,  as  well  as 
the  processing  workload  of  the 
Commission,  without  compromising  the 
integrity  of  the  Commission's  large 
trader  reporting  system,  its  market 
surveillance  activities  or  its  oversight 
responsibilities. 

DATES:  Comments  on  this  proposed 
rulemaking  should  be  submitted  on  or 
before  April  5, 1999. 
ADDRESSES:  Comments  should  be 
mailed  to  the  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street,  N.W., 
Washington,  D.C.  20581,  attention: 


'  FCMs,  clearing  members  and  foreign  brokers  are 
referred  to  herein  collectively  as  "firms." 
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Office  of  the  Secretariat;  transmitted  by 
facsimile  at  (202)  418-5521;  or 
transmitted  electronically  at 
(secretary@cftc.gov].  Reference  should 
be  made  to  "Large  Trader  Reporting 
Rules." 

FOR  FURTHER  INFORMATION  CONTACT: 
Lament  L.  Reese,  or  Kimberly  A. 
Browning.  Attorney/ Advisor,  Division 
of  Economic  Analysis.  Three  Lafayette 
Centre.  1155  21st  Street,  NW. 
Washington.  D.C.  20581.  telephone 
(202)  418-5600.  or  electronically 
[lreese@cftc.govI  or 
lkbrowning@cftc.gov]. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Over  the  past  two  years,  the 
Commission  has  implemented  a 
program  of  regulatory  reform  and 
modernization  to  reduce  unnecessary 
burdens  on  the  futiues  industry  while 
maintaining  the  important  public 
protections  embodied  in  the  Commodity 
Exchange  Act.  In  particular,  the 
Commission  has  eliminated  duplicative 
regulatory  requirements,  reduced 
unnecessary  paperwork  burdens  and 
updated  its  regulatory  scheme  to  reflect 
changes  in  the  market  place.  In  doing 
so.  the  Commission  has  sought  to 
maintain  the  regulatory  safeguards 
rehed  upon  by  the  public.  The  rule 
reform  initiatives  have  included  a  fast- 
track  procediue  for  Commission  review 
and  approval  of  new  contract  market 
designations  and  exchange  rule 
amendments,  62  PR  10434  (March  7. 
1997).  The  Commission  is  also 
considering  a  proposal  to  streamline 
designation  applications  and  to  modify 
its  speculative  position  limits.  See.  63 
FR  38537  (July  17, 1998)  and  63  FR 
38525  Ouly  17,  1998),  respectively.  As 
part  of  its  regulatory  reform  program, 
the  Commission  has  re-examined  its 
rules  regarding  its  large-trader  reporting 
system.  The  Commission's  large-trader 
reporting  system  is  an  important 
Commission  oversight  tool.  These  rules 
require  FCMs  to  report  to  the 
Commission  position  information  of  the 
largest  futures  and  options  traders  and 
require  the  traders  themselves  to 
provide  certain  identifying  information. 
Reporting  levels  are  set  in  the 
designated  futiues  and  option  markets 
under  the  authority  of  sections  4i  and  4c 
of  the  Act  to  ensure  that  the 
Commission  receives  adequate 
information  to  carry  out  its  market 
surveillance  programs.  These  market 
surveillance  programs  are  designed  to 
detect  and  to  prevent  market  congestion 
and  price  manipulation  and  to  enforce 
speculative  position  limits.  They  also 
provide  information  regarding  the 


overall  hedging  and  speculative  use  of, 
and  foreign  participation  in,  the  futures 
markets  and  other  matters  of  public 
interest.  Generally,  large  trader  reports 
are  filed  by  the  firm  carrying  the 
reportable  trader's  position.^ 

The  Commission  periodically  reviews 
information  concerning  trading  volume, 
open  interest,  and  the  niunber  and 
position  sizes  of  individual  traders 
relative  to  the  reporting  levels  for  each 
market  to  determine  if  coverage  of  open 
interest  is  adequate  for  effective  market 
surveillance.  In  this  regard,  the 
Commission  also  is  mindful  of  the 
paperwork  biu-den  associated  with  these 
reporting  requirements  and  reviews 
them  with  an  eye  to  streamlining  that 
burden  to  the  extent  compatible  with  its 
responsibilities  for  rigorous  siu^eillance 
of  the  futures  and  option  markets.  The 
Commission's  most  recent  review  of 
reporting  levels  indicates  that  the  size  of 
trading  volume,  open  interest,  and 
position  of  individual  traders  would 
enable  the  Commission  to  raise 
reporting  levels  as  follows:  (1)  Lean 
Hogs  from  50  to  100  contracts,  (2)  Rough 
Rice  from  25  to  50  contracts,  (3) 
Goldman  Sachs  Commodity  Index  from 
25  to  100  contracts,  (4)  Soybean  Oil 
from  175  to  200  contracts,  (5)  Soybean 
Meal  fix)m  175  to  200  contracts,  (6)  1- 
Month  LIBOR  from  100  to  300  contracts, 
(7)  30-Day  Fed  Funds  from  100  to  300 
contracts,  (8)  3-Month  Eurodollars  from 
850  to  1000  contracts,  (9)  3-Month 
Euroyen  from  25  to  100  contracts,  (10) 
2- Year  US  Treasury  Notes  from  200  to 
500  contracts,  (11)  5-Year  US  Treasury 
Notes  from  300  to  800  contracts,  (12)  10- 
Year  US  Treasury  Notes  from  500  to 
1000  contracts,  (13)  30- Year  US 
Treasury  Bonds  from  500  to  1000 
contracts,  (14)  Municipal  Bond  Index 
from  100  to  300  contracts,  (15)  Dow 
Jones  Industrial  Average  Index  from  25 
to  100  contracts,  (16)  NASDAQ  100 


»  Specifically,  Parts  17  and  18  of  the  regulation* 
require  reports  from  firms  and  traders,  respectively, 
when  a  trader  holds  a  "reportable  position."  A 
reportable  position  is  any  open  contract  position 
that  at  the  close  of  the  market  on  any  business  day 
equals  or  exceeds  the  quantity  specified  in 
Commission  Rule  15.03  in  either:  (1)  Any  one 
future  of  any  commodity  on  any  one  contract 
market,  excluding  futures  contracts  against  which 
notices  of  delivery  have  been  stopped  by  a  trader 
or  issued  by  the  clearing  organization  of  a  contract 
market;  or  (2)  Long  or  short  put  or  call  options  that 
exercise  into  the  same  future  of  any  commodity  on 
any  one  contract  market  17  CFR  15.00  and  Part 
150. 

The  firm*  which  carry  accounts  for  traders 
holding  "reportable  positions"  are  required  to 
identify  those  accounts  by  filing  a  CTTC  Form  102, 
discussed  i/i/ra,  and  to  report  all  reportable 
positions  in  the  accounts  to  the  Commission.  The 
individual  trader  who  holds  or  controls  the 
reportable  position,  however,  is  required  to  report 
to  the  Commission  only  in  response  to  a  special 
call. 


Stock  Index  from  25  to  100  contracts, 
(17)  NIKKEI  Stock  Average  from  50  to 
100  contracts.  (18)  Russell  2000  Stock 
Index  from  25  to  100  contracts,  (19)  S&F 
400  Midcap  Stock  Index  from  25  to  100 
contracts,  (20)  S&P  500  Stock  Index 
from  600  to  1000  contracts,  (21)  Crude 
Oil  from  300  to  350  contracts,  (22) 
Natural  Gas  from  100  to  175  contracts, 
and  (23)  Sugar  11  from  300  to  400 
contracts. 3 

Reporting  levels  for  foreign  currencies 
would  also  be  modified.  Currently, 
Commission  Rule  15.03  does  not 
distinguish  among  foreign  currencies, 
setting  a  imiform  standard  for  all. 
However,  surveillance  of  contracts  on 
currencies  of  the  major  economies 
requires  fewer  large  trader  reports  than 
for  contracts  on  the  currencies  of  the 
emerging  markets.  Accordingly,  the 
Commission  is  proposing  to  amend  Rule 
15.03  to  classify  the  European  currency 
imit  (and  its  successor,  the  Euro)  and 
the  currencies  of  Japan,  Germany,  the 
UK,  France,  Italy,  Canada.  Australia, 
Switzerland,  Sweden.  Belgium,  and  the 
Netherlands  as  "Major  Foreign 
Ciurencies"  and  to  raise  the  reporting 
level  applicable  to  them  to  400  from  the 
current  level  of  200  contracts. 

In  addition,  the  Commission  is 
proposing  to  lower  the  reporting  level 
for  all  other  foreign  ciurencies  ••  to  100 
contracts  in  order  to  obtain  needed 
information  in  surveilling  these 
contracts.*  In  addition,  the  Commission 
is  proposing  a  100  contract  reporting 
level  for  any  contract  having  one  of  the 
other  foreign  currencies  as  a  constituent 
part  of  a  crossrate  contract.^ 

The  Commission  is  also  proposing  to 
list  the  reporting  levels  for  the  grains 
and  soybeans  in  terms  of  contracts 
rather  than  bushels.  Prior  to  January 
1998,  it  was  industry  practice  to  express 
open  interest  and  volume  data,  as  well 
as  required  position  reports,  for  the 


'  The  Commission  also  is  proposing  to  delete 
Rule  15.03's  separate  reference  to  "GNMA."  a 
contract  that  is  now  currently  dormant.  See,  17  CFR 
5.2(a).  Under  this  proposal,  if  trading  in  GNMAs 
were  to  be  reactivated,  the  reporting  level  would  be 
25  contracts. 

<  Futures  contracts  classified  in  "Other  Foreign 
Currencies"  with  open  interest  during  the  first  two 
weeks  in  December  1998  included  the  Mexican 
Peso.  Russian  Ruble,  Brazilian  Real,  New  Zealand 
Dollar  and  the  South  African  Rand.  All  currencies 
had  position*  reportable  at  the  current,  200<ontract 
level. 

5  Because  exchange  large  trader  reporting  levels 
for  these  currencies  presently  are  either  at  or  below 
100  contracts,  the  Commission  anticipates  that 
there  will  be  a  small  additional  cost  to  reporting 
firms  to  provide  the  information  to  the  Commission. 
The  Commission  specifically  invites  comment* 
from  interested  persons  on  the  extent  of  this 
additional  reporting  burden. 

"Cross-rate  contracts  which  are  composed  of  two 
major  currencies  would  also  be  considered  to  be  • 
nfajor  cun«ncy. 
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grain  and  soy  >ean  futures  contracts,  in 
terms  of  thousiands  of  bushels. 
Beginning  in  1998,  however,  industry 
practice  for  th  e  grains  and  soybean 
contracts  chaj  iged  to  express  data  for 
these  contracts  in  contract  units,  which 
is  consistent  \  viih  the  data  for  all  other 
futures  and  o]  ition  contracts.  The 
Commission  is  proposing  to  conform  its 
reporting  levels  to  this  practice. 

The  Commission's  long-standing 
administrativi  (  practice  has  been  to  set 
reporting  leve  Is  by  commodity  and  not 
by  individual  contract  market. 
Consistent  wi  :h  this  long-standing 
policy,  althoujgh  contracts  on  the 
MidAmerica  Commodity  Exchange 
(MACE)  are  siialler  in  size  than  those 
traded  on  othir  exchanges,^  the 
Commission  is  not  proposing  to  adjust 
the  reporting  level  for  MACE  contracts 
to  compensate  for  the  smaller  bushel- 
size  of  its  contracts.  This  will  result  in 
a  MACE  trader's  reporting  level  being 
set  at  a  lower  absolute  number  of 
bushels  than  t  he  number  of  bushels 
underlying  a  i  eportable  position  on  the 
exchanges  thajt  trade  larger-sized 
contracts.  8  Although  the  number  of 
reporting  traders  on  MACE  contracts 
may  increase  by  expressing  the 
reporting  level  in  contracts  rather  than 
bushels,  existing  data  cannot  precisely 
gauge  whethet,  or  to  what  degree,  the 
reporting  buraen  will  be  changed  as  a 
result.  Of  course,  the  Commission 
would  propos^  to  amend  these  reporting 
levels  if,  base^  upon  actual  experience 
after  their  addption,  the  proposed 
MACE  levelsresulted  in  too  many  or  too 
few  reports.  Tpe  Commission 
specifically  invites  comments  on  this 
matter  from  iiiterested  persons. 

The  Commission  estimates  that  these 
proposed  amendments  to  adjust 
reporting  levels  will  decrease  the 
number  of  daiily  position  reports  (i.e., 
CFTC  Series  Ol  Reports  and  CFTC 
Form  102s)  reijuired  to  be  filed  by 
reporting  firms  by  about  14  percent. 
(The  number  i>f  CFTC  Form  40s 
required  to  bej  filed  by  large  traders  will 
also  decrease)!  However,  the  percent  of 
total  market  o|)en  interest  reported 
through  the  lafge  trader  system  would 
remain  at  the  Jevel  deemed  sufficient  for 
rigorous  marktet  surveillance  based  upon 
the  Commissipn's  administrative 
experience. 

Not  all  repotting  firms  may  elect  to 
avail  themselves  of  this  relief.  In  this 


f(r 


'Speciflcally. 
wheat,  corn,  oats 
traded  on  MACE 
S.OOO  bushel  size 
exchanges. 

•The  current 
levels  for  all  of 
not  raise  this  issui. 


example,  the  contract  size  for 
I  ind  soybean  futures  contracts 

1.000  bushels,  rather  than  the 
:ontract  traded  on  other 

CO  nvention  of  expressing  reporting 
I  thf  contract  markets  in  bushels  does 


regard,  the  exchanges  also  maintain 
large  trader  reporting  systems  that  are 
similar  in  most  respects  to  the 
Commission's.  The  exchanges  set  their 
owrn  reporting  level,  which  for 
particular  contracts  may  vary  fi-om 
Commission  levels.  When  exchange 
levels  are  lower  than  the  Commission's, 
firms  may  report  to  the  Commission  at 
the  lower  exchange  level,  thereby  saving 
any  cost  associated  with  reprogramming 
their  reporting  systems  to  reflect  the 
proposed  increases  to  the  Commission's 
levels.  The  Commission,  however, 
accepts  information  on  CFTC  Forms  40 
and  102  only  for  positions  that  exceed 
its  levels.  Since  these  forms  are  filed 
manually,  raising  the  reporting  levels 
will  always  result  in  reducing  firm  costs 
by  reducing  the  amount  of  paperwork 
firms  must  generate. 

II.  Proposed  Amendments  to  Special 
Account  Information  (CFTC  Form  102) 

In  addition  to  the  daily  large  trade 
position  data  discussed  above.  Part  17  of 
the  Commission's  regulations  requires 
that  firms  report  to  the  Commission 
when  an  account  first  becomes 
reportable.  When  a  trade  first  exceeds  a 
reporting  level,  the  firm  labels  the 
account  a  "special  accovmt."  ^  The  firm 
must  also  file  with  the  Commission 
Form  102.1°  CFTC  Form  102  identifies 
persons  who  have  a  financial  interest  in 
or  trading  control  of  a  special  account, 
informs  the  Commission  of  the  type  of 
account  that  is  being  reported  and  gives 
preliminary  information  whether 
positions  and  transactions  are 
commercial  or  nonconunercial  in 
nature.  Certain  information  included  on 
the  Form  102  no  longer  is  needed  for  the 
operation  of  the  Commission's 
surveillance  data  systems  or  by  routine 
report  from  firms. 

Specifically,  Commission  Rule 
17.01(b)(3)  provides  that  a  firm  identify 
on  Form  102  each  pool,  the  pool's 
account  number  and  name,  as  well  as 
the  name  and  location  of  the  commodity 
pool  for  which  the  account  controller 
trades.  In  addition.  Commission  Rule 
17.01(c)  requires  that  a  trader  identify 
on  a  Form  102  the  names  and  account 
numbers  of  all  other  separate  accounts 
that  the  reporting  trader  controls  or  in 
which  the  trader  has  a  ten  percent  or 


'The  rirm  assigns  a  reporting  number  to  the 
special  account  and  reports  all  information  to  the 
Commission  using  this  number. 

'"Commission  Rule  17.01. 17  CFR  17.01.  The 
CFTC  Form  102  must  also  be  updated  when 
information  concerning  financial  interest  in,  or 
control  of,  the  special  account  changes.  17  CFR 
17.02. 


greater  financial  interest,  ("other 
accounts")." 

These  requirements  are  duplicative  of 
more  complete  information  on  account 
ownership  and  control  filed  by  the 
traders  themselves  on  CFTC  Form  40,  as 
required  by  Commission  rule  §  18.04. 
Based  upon  the  information  reported  on 
the  Form  40,  the  Commission's 
compliance  programs  are  able  to  make 
the  necessary  account  aggregations 
without  the  need  for  firms  to  furnish  the 
above  information,  as  well.  Because 
neither  of  these  categories  of 
information,  as  reported  routinely  by 
firms,  any  longer  facilitates  the 
Commission's  market  surveillance 
program  in  any  significant  respect,  and 
their  deletion  may  substantially  reduce 
the  over  all  burden  of  the  firm's 
required  reporting  on  the  Form  102,  the 
Commission  is  proposing  to  streamline 
the  reporting  process  by  deleting  the 
requirements  under  17.01(b)(3)  and  (c) 
as  described  above.  Of  course,  the 
proposed  deletion  of  these  routine 
requirements  will  not  in  any  way  affect 
the  Commission's  authority  to  obtain 
complete  account  information  from 
either  or  both  the  firm  and  the 
individual  trader  in  those  individual 
cases  where  additional  information  is 
necessary  to  the  Commission's  conduct 
of  market  surveillance  or  to  the 
enforcement  of  its  rules.  Nor  does  it 
affect  the  manner  in  which  accounts  are 
aggregated  for  calculation  of  compliance 
with  speculative  position  limits  and  for 
other  compliance  purposes. 
Accordingly,  the  Commission  is 
proposing  that  §  17.01  be  amended  by 
deleting  those  sections  of  the  rule 
requiring  that  special  accoimt  data 
reflected  on  Form  102s  must  include 
specific  information  on  commodity 
pools  and  ptol  operators,  as  well  as 
"other  account"  data  required  by 
§  17.01(c).  The  Commission  believes 
that  these  proposed  amendments  to 
streamline  §  17.01  would  reduce  the 
reporting  burden  on  the  public  and  the 
processing  workload  of  the  Commission. 

ni.  Proposed  Changes  to  Statement  of 
Reporting  Trader  (CFTC  Form  40) 

Under  Part  18  of  the  Commission's 
regulations,  traders  who  own  or  control 
reportable  positions  are  required  to  file 
a  CFTC  Form  40  on  call  by  the 
Commission  or  its  delegee  disclosing 
information  about  the  ownership  or 


"For  example,  when  an  individual  shares 
control  of  and  has  a  fmancial  interest  in  an  account 
with  one  or  more  persons,  and  that  individual  also 
has  his  or  her  own  account  that  he  or  she  solely 
controls,  these  accounts  would  not  be  reported  as 
a  single  account  for  special  account/Form  102 
reporting  purposes.  See,  Commission  Rule 
17.00(bKii). 
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control  of  their  futures  and  option 
positions. 

The  Commission  is  proposing  to 
reorganize  the  Form  40  to  present  data 
in  a  more  useful  manner.  In  particular, 
the  commission  is  proposing  to  redesign 
"Schedule  1"  to  clarify  information 
regarding  the  reporting  trader's  hedging 
activities.  This  information  includes  the 
types  of  futures  or  options  contracts 
used  to  hedge,  the  commercial 
occupations  or  merchandising  activities 
of  traders  and  the  futures  or  option 
markets  used  for  hedging.  Although  the 
information  required  would  remain 


essentially  the  same,  the  Commission  is 
proposing  that  the  data  reflected  on 
Schedule  1  be  reorganized  to  emphasize 
occupations  and  merchandising 
activities  of  the  traders  rather  than  the 
markets  in  which  they  trade. '^  In 
addition,  the  Commission  is  proposing 
to  divide  the  Schedule  1  "Investment 
Groups"  category,  which  currently 
includes  all  professionally  managed 
funds,  into  distinct,  more  descriptive 


<  2  Slight  changes  would  also  be  made  to  the  list 
of  merchandising  activities  to  reflect  those  of 
greater  surveillance  importance  to  the  Commission. 


subcategories.  These  subcategories 
would  include  hedge  funds,  college 
endowrments,  managed  accounts  and 
commodity  pools,  trusts,  foundations, 
pension  funds,  mutual  funds  and 
insurance  companies.  This  proposed 
reorganization  would  provide 
information  of  greater  use  for 
surveillance  activities.  The  proposed 
Schedule  1  is  included  below  and  the 
Conunission  invites  comments  from  the 
public  regarding  its  readability  and 
overall  structure: 

BILUNO  CODE  6351 -01-M 
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SCHEDULE  1:    Tob«compMidantybytradM«whoe»MdMd'Yw'toquMttan3arp«1Bar 

ttwlypMoffuUM/opUorwIniMNchyauhadoaarcowaranakaKpaata*.  (2)  Liai  or  chacfc  yov  mMChandUng 
uMd  (4)LitiilCMhco»nmod>i— h«dB»dof  rittewpo>ur»oo»fd.  [Uf  ooitinuation  th— I » 


4arpartC.  (l)ConipMaMehMctianlhatpartaiiwto 
or  nMrkalino  actMly(iM).  (3)  LM  al  fUhna/oplion  nviliatt 


FINANaAL  FUTURES/OPTIONS 

(e.g..  Bonds.  Notes,  BMs,  Eurodoters.  Stock  Indices  &  Foreign  Currencies) 
(Check  each  activity  that  you  hedge  with  futures/optkxis) 


List  Futures  or  Optton  Markets  Used.   List  Cash 
Markets  Hedged  or  Risk  Exposure  Covered. 


FUTURES^PTION 
MARKETS  USED 


CASH  MARKETS 
HEDGED 


D  ARBITRAGEUR.  BROKERmEALER.  MARKET  MAKER  (A) 

D  U.S.  COMMERCIAL  BANK  (C)  D  CORPORATE  TREASURY  (T) 

D  NON-U.S.  COMMERCIAL  BANK  (B)  D  PENSK>N  FUND  (F) 

D  SWAPS/OERfVATIVES  DEALER  (S)  D  INSURANCE  COMPANY  (G) 

a  MORTGAGE  ORKSINATOR  (M)  D  HEDGE  FUNDS  (H) 

0  COLLEGE  ENDOWMENT,  TRUST.  FOUNDATK3N  (D) 

D  MUTUAL  FUND  (E) 

D  MANAGED  ACCOUNTS  AND  COMMODITY  POOLS  (P) 

D  OTHER  (0):  Specify ', 

(e.g.,  Centrai  Bank,  savings  &  to»n) 


AGRICULTURAL  AND  NATURAL  RESOURCE  FUTURES/OPTIONS 

(Other  Than  Livestock/Meat) 
(Ch#ck  each  comniercial  activity  that  you  hedge  with  futures/optxxis) 


List  Futures  or  Optkxi  Markets  Used.   List  Cash 
Commodities  Hedged  or  Risk  Exposure  Covered. 


FUTURES/OPTK>N 
MARKETS  USED 


CASH  COMMODITIES 
HEDGED 


D  PRODUCER  (P):  Specify, 
(e.g.,  farmer,  miner) 


D  MANUFACTURER (M):  Specify. 


(e.g..  refiner,  miler.  crusher,  fatnicator,  sawmill,  coffee  roaster,  cocoa  grinder) 


a  DEALER/MERCHANT (D):  Specify. 


(e.g..  wtK><esaler,  exporter/importer,  shipper,  grain  elevator  operator,  crude  oil 


marketer) 


a  SWAPSmERIVATIVES  (S):  Specify. 


a  OTHER (0):  Specify. 


(e.g.,  end  user,  restaurant  chain) 


LIVESTOCK/MEAT  FUTURES/OPTIONS 

(Ch^ck  each  commercial  activity  that  you  hedge  with  futures/optmrts) 


List  Futures  or  Optk)n  Markets  Used.  List  Cash 
Commodities  Hedged  or  Risk  Exposure  Covered. 


FUTURESraPTK>N 
MARKETS  USED 


CASH  COMMODITIES 
HEDGED 


a  LIVESTOCK  FEEDER  (F):  Specify 


(e.g.,  cattle  feeder,  hog  feeder,  poultry  feeder) 


D  LIVESTOCK  SLAUGHTERER  (S):  Specify. 


D  OTHER  (()):  Specify 

(e.g..  cow/caff  operator,  meat  processor,  bacon  slicer.  warehouseman,  restaurant 
chain,  swaps/derivatives  dealer) 


BILLING  CODE  63SI-01-C 
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rv.  Related  Matters 

A.  The  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601  et  seq.,  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  of  those  rules  on  small 
businesses.  The  Commission  has 
previously  determined  that  large  traders 
and  FCMs  are  not  "small  entities"  for 
purposes  of  the  RFA.  47  FR  18618- 
18621  (April  30, 1982).  The  proposed 
amendments  to  reporting  requirements 
fall  mainly  upon  FCMs.  Similarly, 
foreign  brokers  and  foreign  traders 
report  only  if  carrying  or  holding 
reportable,  i.e.,  large  positions.  In 
addition,  these  proposed  amendments 
relieve  a  regulatory  burden.  Therefore, 
the  Chairperson,  on  behalf  of  the 
Commission,  hereby  certifies,  pursuant 
to  5  U.S.C.  605(b),  that  the  action  taken 
herein  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
Commission  invites  comments  from  any 
firm  beUeving  that  these  rules  would 
have  a  significant  economic  impact 
upon  its  operations. 

B.  Paperwork  Reduction  Act 

When  publicizing  proposed  rules,  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(Pub.  L.  104-13  (May  13,  1995))  imposes 
certain  requirements  on  Federal 
agencies  (including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA.  In 
compliance  with  the  PRA,  the 
Commission  through  these  rule 
proposals  solicits  comments  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


functions  of  the  agency,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  tlie 
burden  of  the  proposed  collection  of 
information  including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  minimize  the  burden  of  the 
collection  on  those  who  are  to  respond, 
including  through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  responses. 

The  Commission  has  submitted  these 
proposed  rules  and  their  associated 
information  collection  requirements  to 
the  Office  of  Management  and  Budget. 
The  burdens  associated  with  this  entire 
collection  (3038-0009),  including  these 
proposed  rules,  is  as  follows: 
Average  Burden  Hours  Per  Response: 

0.35 
Number  of  Respondents:  5391 
Frequency  of  Response:  Daily 

Persons  wishing  to  comment  on  the 
information  which  would  be  required 
by  these  proposed  rules  should  contact 
the  Desk  Officer.  CFTC,  Office  of 
Management  and  Budget.  Room  10202, 
NEOB,  Washington,  DC  20503,  (202) 
395-7340.  Copies  of  the  information 
collection  submission  to  OMB  are 
available  from  the  CFTC  Clearance 
Officer,  1155  21st  Street,  NW, 
Washington,  DC  20581,  (202)  418-5160. 

Copies  of  the  OMB-approved 
information  collection  package 
associated  with  the  rulemaking  may  be 
obtained  from  the  Desk  Officer, 
Commodity  Futures  Trading 
Commission,  Office  of  Management  and 


Budget,  Room  10202,  NEOB, 
Washington,  DC  20503,  (202)  395-7340. 

List  of  Subiects 

17CFRPartl5 

Brokers,  Reporting  and  recordkeeping 
requirements. 

17CFRPartl7 

Brokers,  Commodity  futures. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  act,  and,  in  particular,  sections  4g, 
4i,  5  and  8a  of  the  Act,  7  U.S.C.  6g,  6i. 
7  and  12a  (1994),  the  Commission 
hereby  proposes  to  amend  Parts  1 5  and 
17  of  Chapter  I  of  Title  17  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  15— REPORTS— GENERAL 
PROVISIONS 

1.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2.  4,  5,  6a.  6c,  (a)-(d). 
6f,  6g,  6i,  6k.  6m,  6n,  7,  9, 12a,  19  and  21; 
5  U.S.C.  552  and  552(b). 

2.  Section  15.03  is  revised  to  read  as 
follows: 

§15.03    Reporting  Levels. 

(a)  Definitions.  For  purposes  of  this 
section,  the  term  major  foreign  currency 
means  the  currencies  and  cross-rates 
between  the  currencies  of  Japan. 
Germany,  the  U.K.,  France.  Italy, 
Canada.  Australia,  Switzerland, 
Sweden,  Belgium,  and  the  Netherlands 
and  the  Euro. 

(b)  The  quantities  for  the  purpose  of 
reports  filed  under  Parts  17  and  18  of 
this  chapter  are  as  follows: 


Commodity 


Agricultural: 

Wheat  

Com  

Oats  

Soyt)earB 

Soyljean  Oil  

Soybean  Meal 

Cotton  

Frozen  Concentrated  Orange  Juice 

Rough  Rice 

Live  Cattle 

Feeder  Cattle 

Lean  Hogs  

Sugar  No.  1 1  

Sugar  No.  14  , 

Cocoa  

Coffee  

Natural  Resources: 

Copper 

Gold  

Silver  Bullion 

Platinum 


Number  of 
contracts 


100 

ISO 

60 

100 

200 

200 

SO 

50 

50 

100 

50 

100 

400 

100 

100 

50 

100 

200 

150 

50 
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Commodity 


No.  2  He4ting  Oil 

Crude  Oil,  Sweet  

Unleaded  Gasoline 

Natural  G^ 

Financial: 

Municipal  Bond  Index  

3-month  (13-Week)  U.S.  Treasury  Bills  

30-Year  LJ.S.  Treasury  Bonds  

10- Year  IJ.S.  Treasury  Notes 

5- Year  U.$.  Treasury  Notes 

2-Year  U.S.  Treasury  Notes  „.. 

3-Month  eurodollar  Time  Deposit  Rates 

30-Day  Fed  Funds 

1-rTX)nth  LJBOR  Rates  

3-rTX)nth  Buroyen  

Major-Foff ign  Curencies 

Ottier  Foreign  Currencies 

U.S.  Dollar  Index  , 

SAP  500  Stock  Price  index  „ 

E-Mini  S&P  Stock  Price  Index , 

S&P  400  Mtdcap  Stock  Index , 

Dow  Jone$  Industrial  Average  Index 

New  York  Stock  Exchange  Composite  Index 

Amex  MajCf  Market  Index,  Maxi 

NASDAQ  100  Stock  Index  

Russell  2000  Stock  Index 

Value  Line  Average  Irxtex  ; 

NIKKEI  Stock  Index 

GoWman  $achs  Commodity  Index 

All  Other  Comrpodities 


Number  of 
contracts 


250 
360 
150 
175 

300 
150 

1,000 

1,000 
800 
500 

1,000 
300 
300 
100 
400 
100 
50 

1,000 

300 

100 

100 

50 

100 

100 

100 

50 

100 

100 

25 


PART  17— REPORTS  BY  FUTURES 
COMMISSIOfi  MERCHANTS, 
MEMBERS  OF  CONTRACT  MARKETS 
AND  FOREiqN  BROKERS 

3.  The  autnority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  7  [U.S.C.  6a,  6c,  6d,  6f,  6g,  6i, 
7  and  12a  unlets  otherwise  noted. 

4.  Section  ^7.01  is  proposed  to  be 
amended  by  ^moving  and  reserving 
paragraphs  (bl(3)(ii)  and  (c)  and  by 
revising  paratraph  (b)(3)(iii)  to  read  as 
follows:         I 

S  17.01    Special  account  designation  and 
identification. 


(b)*  *  * 

(3)*  *  * 

(iii)  If  fewe:  than  ten  accounts  are 
under  control  of  the  independent 
advisor,  for  eich  account  the  account 
number  and  the  name  and  location  of 
each  person  having  a  ten  percent  or 
more  financial  interest  in  the  account; 
and 
»        *        *        •        » 

Issued  in  Wa  ihington,  D.C.,  this  28th  day 
of  January,  199!  I  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[PR  Doc.  99-24^5  Filed  2-2-99;  8:45  am) 

BILUNQ  CODE  «35k-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18CFRPart37 
[Docket  No.  RIM95-9-003] 

Open  Access  Same-Time  Information 
System  and  Standards  of  Conduct 

January  27, 1999. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (the 
Commission)  proposes  to  adopt  a  set  of 
uniform  business  practices 
implementing  the  Commission's 
policies  on  transmission  service  price 
negotiation  and  improving  interactions 
betweeii  transmission  providers  and 
customers  over  OASIS  nodes  and 
proposes  to  revise  18  CFR  37.5  to 
require  compliance  with  these  practices. 
In  addition,  the  Commission  proposes  a 
consistent  naming  convention  for  path 
names,  proposes  to  replace  the  Data 
Dictionary  Element 

"ANC_SERVICE_TYPE"  in  the  OASIS 
Standards  and  Communication 
Protocols  Document  (Version  1.3)  with 
the  term  "AS_TYPE,"  and  proposes  to 
clarify  the  terms  "DISPLACED," 
"SUPERSEDED,"  and  "REFUSED"  in 


§4.2.10.2  of  that  same  docimient  and  in 
the  Data  Dictionary  Element. 
DATES:  Written  comments  (an  original 
and  14  paper  copies)  must  be  received 
by  April  5,  1999.  In  addition,  the 
Commission  encourages  the  filing  of  a 
copy  of  the  comments  on  computer 
diskette  or  by  E-Mail  by  the  same  date. 
ADDRESSES:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  Rosenberg  (Technical 
Information),  Office  of  Economic 
Pohcy,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  (202)  208- 
1283. 

Paul  Robb  (Technical  Information), 
Office  of  Electric  Power  Regulation, 
Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  (202)  219- 
2702. 

Gary  D.  Cohen  (Legal  Information), 
Office  of  the  General  Counsel,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  (202)  208-0321. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  dociunent  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
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inspect  or  copy  the  contents  of  this 
dociunent  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street,  N.E.,  Room  2A, 
Washington.  D.C.  20426. 

The  Commission  Issuance  Posting 
System  (CIPS)  provides  access  to  the 
texts  of  formd  docxunents  issued  by  the 
Commission.  CIPS  can  be  accessed  via 
Internet  through  FERC's  Home  Page 
(http://www.ferc.fed.us)  using  the  CEPS 
Link  or  the  Energy  Information  Onhne 
icon.  The  full  text  of  this  document  will 
be  available  on  CIPS  in  ASCII  and 
WordPerfect  6.1  format.  CIPS  is  also 
available  through  the  Commission's 
electronic  bulletin  board  service  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397.  if 
dialing  locally,  or  1-800-856-3920.  if 
dialing  long  distance.  To  access  CIPS. 
set  your  communications  software  to 
19200. 14400. 12000.  9600,  7200,  4800, 
2400,  or  1200  bps.  full  duplex,  no 
parity,  8  data  bits  and  1  stop  bit.  User 
assistance  is  available  at  202-208-2474 
or  by  E-mail  to  cipsmaster@ferc.fed.us. 

This  dociunent  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  documents  submitted 
to  and  issued  by  the  Commission  after 
November  16. 1981.  Documents  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  RMS  is  available 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Home  Page  using  the  RIMS  link  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222, 
or  by  E-mail  to 
RimsMaster@FERC.fed.us. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor,  RVJ  International,  Inc.  RVJ 
International,  Inc.  is  located  in  the 
Public  Reference  Room  at  888  First 
Street.  N.E.,  Washington,  D.C.  20426. 

Table  of  Contents 

I.  Introduction 

II.  Public  Reporting  Burden 
m.  Discussion 

A.  Overview 

B.  Background 

C.  Composition  of  CPWG  Membership 

D.  Business  Practices  for  OASIS  Phase  lA 
Transactions 

1.  Recommended  Voluntary  Guides  and 
Recommended  Mandatory  Standards 

2.  Need  for  Standard  Terminology  (Section 
2A  of  the  June  19  Report) 


3.  Attribute  Values  Defining  the  Period  of 
Service  (Section  izB  of  the  June  19 
Report) 

4.  Attribute  Values  Defining  Service  Class 
and  Type  (Section  2C  of  the  June  19 
Report) 

5.  Curtailment  Priorities  (Section  2D  of  the 
June  19  Report) 

6.  Other  Service  Attribute  Values  (Section 
2E  of  the  June  19  Report) 

7.  Scheduling  Period  (Section  2F  of  the 
June  19  Report) 

8.  Maintenance  of  Industry  Home  Page 
(Section  3A  of  the  June  19  Report) 

9.  Identification  of  Parties  (Section  3A  of 
the  June  19  Report) 

10.  Registering  Non-Standard  Service 
Attributes  (Section  3B  of  the  June  19 
Report) 

11.  Registering  Points  of  Receipt  and 
Delivery  (Section  3C  of  the  June  19 
Report) 

12.  On-line  Price  Negotiation  in  Short-term 
Markets  (Section  4  A  of  the  June  19 
Report) 

13.  Diagram  Depicting  the  Negotiation 
Process  (Section  4B  of  the  June  19 
Report) 

14.  Negotiations  Without  Competing  Bids 
(Section  4C  of  July  19  Report) 

15.  Negotiations  with  Competing  Bids  for 
Constrained  Resources  (When  Customer 
Has  Not  Yet  Confirmed  a  Provider's 
Acceptance)  (Section  4D  of  June  19 
Report) 

16.  Transmission  Provider  Requirements 
(Section  5B  of  June  19  Report) 

17.  Transmission  Customer  Requirements 
(Section  5C  of  June  19  Report) 

E.  Recommended  Revisions  to  Pro  Forma 
Tariff  (Appendix  A  of  the  June  19 
Report) 

1.  Section  14.2 — Reservation  Priority 

2.  Section  14.7 — Curtailment  or 
Interruption  of  Service 

3.  Section  17.5 — Response  to  a  Completed 
Application 

F.  September  15th  Filing  of  Standards  for 
Naming  Transmission  Paths 

IV.  Regulatory  Flexibility  Act 

V.  Environmental  Statement 

VI.  Information  Collection  Statement 

VII.  Public  Comment  Procedure 
Attachment  A — "Business  Practices  for  Open 

Access  Same-Time  Information  System 

(OASIS)  Phase  lA  Transactions" 
Attachment  B— quotes  sections  13.2, 14.2, 

14.7,  and  17.5  of  the  pro  forma  tariff. 
Attachment  C— quotes  section  4.2.10.2  of  the 

S&CP  Document. 

I.  Introduction 

In  this  notice  of  proposed  rulemaking 
(NOPR).  the  Federal  Energy  Regulatory 
Commission  (Commission)  proposes  a 
set  of  uniform  business  practices 
implementing  the  Commission's 
policies  on  transmission  service  price 
negotiation  and  improving  interactions 
between  transmission  providers  and 


customers  over  Open  Access  Same-Time 
Information  System  (OASIS)  nodes  and 
proposes  to  revise  18  CFR  37.5  to 
require  compliance  with  these  practices. 
In  addition,  we  propose  a  consistent 
naming  convention  for  path  names, 
propose  to  replace  the  Data  Dictionary 
Element  "ANC_SERVICE_TYPE"  in 
the  OASIS  Standards  and 
Communication  Protocols  Document, 
Version  1.3  (S&CP  Document)  with  the 
term  "AS_TYPE,"  and  propose  to 
clarify  the  terms  "DISPLACED," 
"SUPERSEDED,"  and  "REFUSED"  in 
the  Data  Dictionary  Element  and  in 
section  4.2.10.2  of  the  S&CP  Dociunent.' 

n.  Public  Reporting  Burden 

The  proposed  rule  would  require  a 
transmission  provider  to  comply  with  a 
set  of  uniform  business  practices  to 
implement  the  Commission's  policies 
on  transmission  service  price 
negotiation  and  improve  interactions 
between  transmission  providers  and 
customers  over  OASIS  nodes.  The 
proposed  business  practices  are  divided 
between  mandatory  standards  and 
voluntary  best  practice  guides.  Under 
this  proposal,  the  best  practice  guides 
would  not  be  mandatory,  but  a 
transmission  provider  electing  to  follow 
them  would  be  bound  to  follow  them  on 
a  consistent  non-discriminatory  basis. 
By  necessity,  a  transmission  provider 
already  follows  business  practices  in  the 
operation  of  its  OASIS  node.  The  NOPR 
merely  proposes  to  make  these  practices 
more  uniform  across  the  industry. 

On  December  1, 1998,  the 
Commission  issued  a  proposed 
information  collection  and  request  for 
comments  in  Docket  No.  IC99-71 7-000 
that  covered  all  information  collected 
under  the  requirements  of  FERC-717 
"Open  Access  Same-Time  Information 
System  and  Standards  of  Conduct" 
(OMB  No.  1902-0173)  over  the  next 
three  years,  including  the 
implementation  of  OASIS  Phase  lA  and 
any  information  collected  under  this 
NOPR.2  The  burden  estimate  submitted 
on  December  1, 1998  for  all  OASIS 
requirements  was  as  follows:  "Burden 
Statement:  Public  reporting  burden  for 
this  collection  is  estimated  as: 


>  See  attached  "Business  Practice  Standards  and 
Guides  for  OASIS  Transactions"  (BPS&G).  We 
expect  that,  with  assistance  from  the  industry,  we 
will  make  improvements  in  these  business  practices 
over  time,  in  the  same  way  that  we  have  made 
changes  to  the  S&CP  Document  since  its  original 
issuance  in  1995. 

'  See  note  1 1 ,  infra,  where  we  elaborate  on 
matters  covered  by  OASIS  Phase  lA. 
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Niimber  of 

respondents 

innually 

(1) 


140 


Number  of 

responses  per 

resporxJent 

(2) 


1 


Average  burden 

hours  per 

response 

(3) 


1,418 


The  estimatiid  total  cost  to  respondents 
is$21.157.5i)0."3 

We  are  not  preparing  a  separate 
estimate  coviering  this  NOPR  only, 
because  we  fend  that  the  NOPR  would 
not  significantly  alter  the  estimate 
contained  in(  the  December  1, 1998 
notice.  The  ^)ecember  1, 1998  burden 
estimate  gavfe  the  Conunission's 
estimate  of  OASIS- related  information 
requirement*  over  the  next  three  years, 
and  this  estimate  contemplated  the 
Commission's  issuance  of  uniform 
business  practices  during  this  time 
frame.  In  an  J  event,  if  a  separate 
estimate  weip  prepared,  it  would  not  be 
substantial,  l^ause  the  proposal  in  this 
NOPR,  if  promulgated,  would  not  create 
any  direct  information  collection 
requirement)  and  because  transmission 
providers  already  will  need  to  have 
business  practices  in  place  to  conduct 
OASIS  transactions  under  the  Phase  LA 
S&CP  Document  that  becomes  effective 
on  March  1, 1999.  By  announcing  this 
proposal  before  March  1, 1999,  the 
burden  of  making  changes  from  already 
established  b|usiness  practices  will  be 
minimized. 

The  following  collection  of 
information  dontained  in  this  NOPR  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  Section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3507(d).  For  copies  of  the  OMB 
submission,  contact  Michael  Miller  at 
202-208-141B. 

Internal  Review 

The  Commission  has  conducted  an 
internal  revieiw  of  this  conclusion  and 
has  assured  itself,  by  means  of  its 
internal  revie^v,  that  there  is  si>ecific. 
objective  support  for  this  information 
burden  estimate.  Moreover,  the 
Commission  pas  reviewed  the  collection 
of  information  proposed  by  this  NOPR 
and  has  determined  that  the  collection 
of  information  is  necessary  and 
conforms  to  the  Commission's  plan,  as 
described  in  this  order,  for  the 


^The  estimated  total  cost  of  $21,157,500  was 
computed  as  follows: 

The  Commissi(»i  has  assumed  that  4.5  personnel 
are  necessary  for  staffing  and  using  a  total 
personnel  cost  of  S109.889.  the  result  is  $494,501. 
To  get  the  total  cc  st,  add  annual  ongoing  costs  of 
SllO.OOO  plus  stfl|fing  costs  [$110,000  +  $494,501} 
for  a  toUl  of  $604  501  divided  by  4  «  $151,125). 
The  estimated  toti  il  cost  of  the  OASIS  requirement 
U  140  respondent  ix$i51.125  or  $21,157,500. 


Total 

annual 

burden  hours 

(1)x(2)x(3) 


198,520 


collection,  efficient  management,  and 
use  of  the  required  information.* 

in.  Discussion 

A.  Overview 

In  this  NOPR,  we  propose  a  set  of 
uniform  business  practices,  set  out  in 
the  attached  BPS&G  document,  for  use 
by  transmission  providers  in 
conjimction  with  OASIS  transactions. 
Moreover,  to  ensure  compliance,  we  are 
proposing  a  revision  to  18  CFR  37.5(b) 
proposing  that  responsible  parties  must 
comply  with  the  requirements  set  out  in 
the  BPS&G  document.  In  main  part,  the 
uniform  business  practices  we  propose 
are  those  recommended  by  an  industry 
group  in  two  recent  filings.  However,  as 
discussed  below,  we  have  made  certain 
revisions  to  those  recommendations,  to 
reflect  Commission  policy,  add  clarity, 
and  address  initial  comments  received 
&t)m  interested  persons.^  In  addition, 
the  Commission  proposes  a  consistent 
naming  convention  for  path  names, 
proposes  to  replace  the  Data  Dictionary 
Element  "ANC_SERVICE_TYPE"  in 
the  S&CP  Document  with  the  term 
"AS^TYPE,"  and  proposes  to  clarify 
the  terms  "DISPLACED," 
"SUPERSEDED,"  and  "REFUSED"  in 
the  Data  Dictionary  Element  and  in 
section  4.2.10.2  of  the  S&CP  Dociunent. 

B.  Background 

The  OASIS  rulemaking  process  began 
with  the  Commission's  issuance  of  a 
notice  of  technical  conference  and 
request  for  comments  (RIN  Notice)  *  in 
conjunction  with  the  Commission's 
previously  proposed  Open  Access 
Rule.'  The  RIN  Notice  announced  that 
the  Commission  was  considering 
establishing  rules  to  effectuate  the  non- 
discrimination goals  of  the  Open  Access 
NOPR,  through  the  creation  of  a  real- 
time information  network  (RIN)  or  other 


«  See  44  U.S.C.  §  3506(c). 

'  Throughout  this  document  we  have  shown 
additions  and  recommended  revisions  with  italics 
and  boldface  and  deletions  and  recommended 
deletions  with  (italics  and  brackets). 

*  Real-Time  Information  Networks,  Notice  of 
Technical  Conference  and  Request  for  Comments, 
FERC  Suts.  &  Regs.  135.026  (1995). 

'Promoting  Wholesale  Competition  Through 
Open  Access  Non-discriminatory  Transmission 
Services  by  Public  Utilities;  Recovery  of  Stranded 
Costs  by  Public  Utilities  and  Transmitting  Utilities, 
Notice  of  Proposed  Rulemaking  and  Supplemental 
Notice  of  Proposed  Rulemaking,  FERC  Stats,  ft  Regs. 
132,514  (1995). 


options  to  ensure  that  potential  and 
actual  transmission  service  customers 
would  receive  adequate  access  to 
pertinent  information. 

The  Conunission's  staff  held  a 
technical  conference  on  RINs  (RINs 
Technical  Conference)  in  Washington, 
D.C.  on  July  27  and  28,  1995. 

Ehiring  the  discussion  at  the  RINs 
Technical  Conference,  a  consensus 
developed  that  two  industry  working 
groups  should  be  formed,  one  dealing 
with  "what"  information  should  be 
posted  on  a  RIN  and  the  other  dealing 
with  "how"  to  design  a  RIN  to 
commimicate  this  information  to  the 
industry  and  what,  if  any,  national 
standards  this  would  require.*  The 
"what"  group  would  be  facilitated  by 
the  North  American  Electric  Reliability 
Council  (NERC)  and  the  "how"  group 
would  be  facilitated  by  the  Electric 
Power  Research  Institute  (EPRI). 

On  October  16, 1995,  both  working 
groups  submitted  their  reports  to  the 
Commission.  The  Commission  used  the 
two  industry  reports  and  associated 
comments  as  the  starting  point  for  a 
notice  of  proposed  rulemaking  (RIN 
NOPR).9  Under  the  RIN  NOPR,  each 
pubhc  utility  that  owned  and/or 
controlled  facilities  used  for  the 
transmission  of  electric  energy  in 
interstate  commerce  would  be  required 
to  develop  and/or  participate  in  a  RIN. 

Subsequently,  the  Commission  issued 
Order  No.  889,  a  final  rule  establishing 
the  OASIS  requirements.'"  This  order 
required  jurisdictional  public  utilities 
that  own  or  control  transmission 
systems  (transmission  providers)  to  set 
up  an  OASIS.  It  also  established 
standards  of  conduct  designed  to  ensure 
that  a  public  utility's  employees  (or  any 
of  its  affiliates'  employees)  engaged  in 
transmission  system  operations  function 
independently  of  the  public  utility's 
employees  (or  of  any  of  its  affiliates' 
employees)  who  are  engaged  in 
wholesale  merchant  functions.  Finally, 
the  order  issued  a  set  of  communication 
standards  and  protocols  to  ensure  that 


•Real-Time  Information  Networks,  Notice  of 
Timetable  and  Opportunity  for  Participation  in 
Industry  Working  Groups,  FERC  Stats,  ft  Regs. 
135.029  (1995). 

»W. 

'"Open  Access  Same-Time  Information  System 
and  Standards  of  Conduct.  Order  No.  889,  FERC 
Stats,  ft  Regs.  1  31,035  (1996). 
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the  OASIS  system  presents  information 
in  a  consistent  and  imiform  manner. 

The  rules  established  in  Order  No. 
889  were  for  a  basic  (Phase  I)  OASIS. 
The  Order  also  contemplated  that  an 
enhanced  (Phase  II)  OASIS  would  be 
established  in  the  future.  The  current 
Phase  LA  rules  improve  the  operations 
of  the  basic  Phase  I  OASIS  prior  to  the 
development  of  the  enhanced  OASIS 
Phase  II  system." 

In  Order  No.  889-A,  the  Commission 
addressed  the  requests  for  rehearing  of 
Order  No.  889  and  requested  that  the 
industry  prepare  a  report  on  Phase  n 
issues. '2  In  response  to  this  request,  on 
November  3, 1997,  the  Commercial 
Practices  Working  Group  (CPWG), 
together  vdth  the  How  Group  (jointly 
"CPWG/How  Group"),  submitted  a 
document  entitled  "Industry  Report  to 
the  Federal  Energy  Regulatory 
Commission  on  the  Future  of  OASIS" 
(November  1997  Report).  The  November 
1997  Report  stated: 

(tlhere  are  inconsistencies  in  business 
practices  across  the  nodes.  In  fact,  OASIS 
serves  to  underscore  the  differences  in 
practices  as  customers  try  to  access 
information  and  reserve  transmission  in  a 
familiar  way,  but  find  procedures  vary  from 
provider  to  provider.  Some  of  the 
variations  .  .  .  include  packaging  of 
ancillary  services,  application  of  discounts, 
use  of  "sliding  windows"  of  transmission 
service,  and  customer  confirmation  time 
limits. 

The  November  1997  Report  contained 
an  action  plan  that  included  a 
commitment  to  file  a  report  with  the 
Commission  proposing  draft  guidelines 
to  clarify  OASIS  Phase  LA  business 
practices.  Consistent  with  this 
commitment,  on  June  T9, 1998,  CPWG/ 
How  Group  tendered  for  filing  a  report 
entitled  "Industry  Report  to  the  Federal 
Energy  Regulatory  Commission  on 
OASIS  Phase  LA  Business  Practices" 
(June  19  Report).  CPWG/How  Group 
state  that  the  recommendations  in  the 
June  19  Report  are  based  on  a  consensus 
among  participants  from  various 
industry  segments  with  diverse  interests 
and  viewpoints  who  chose  to  participate 
in  the  CPWG/How  Group  process.  The 
June  19  Report  offers  for  Commission 


>  I  OASIS  "Phase  lA"  is  a  label  devised  by  the 
industry  to  refer  to  revisions  to  the  OASIS  Phase  1 
requirements  that  the  Commission  asked  industry 
to  devise  to  implement  the  Commission's  findings 
in  the  OASIS  Final  Rule  requiring  the  on-line 
negotiation  of  discounts.  See  Open  Access  Same- 
Time  Information  System  and  Standards  of 
Conduct,  83  FERC 1  61,360  at  62,452  (1998)  (June 
18  Order). 

12  Open  Access  Same-Time  Information  System 
and  Standards  of  Conduct.  Order  No.  889-A.  FERC 
Stats.  &  Regs.  1  31,049  at  30,549,  n.8  (1997),  order 
on  reh'g.  Order  No.  889-B.  81  FERC  1  61,253 
(1997). 


adoption  a  set  of  business  practice 
standards  and  guideUnes. 

The  June  19  Report  states  that  the 
recommended  business  practice 
standards  and  guides  are  intended  to 
enable  the  Commission  to  implement  its 
poUcy  directives  related  to  on-line  price 
negotiation  and  to  improve  the 
commercial  operation  of  OASIS.  It  also 
is  stated  that  ihe  recommended 
standards  and  guides  are  intended  to 
support  FERC  regulations,  the  pro  forma 
tariff,  and  the  S&CP  Document.  Finally, 
the  June  19  Report  maintains  that,  in  a 
few  instances,  revisions  to  the  pro  forma 
tariff  are  required  to  support  the 
recommended  business  practices  and 
offers  recommended  tariff  changes 
consistent  with  the  recommended 
business  practices  for  Commission 
review  and  approval. 

The  June  19  Report  describes  how 
many  CJASIS-related  business  practice 
implementation  details  were  left  for 
transmission  providers  to  determine  for 
themselves,  based  on  their 
interpretations  of  Order  Nos.  888  and 
889,  the  S&CP  Document,  and 
individual  tariffs.  The  June  19  Report 
contends  that  this  flexibility  has 
resulted  in  significant  variation  among 
business  practices  across  OASIS  nodes 
that  influence  the  development  of 
markets. 

CPWG/How  Group  argue  that  the 
recommended  "Phase  LA  Business 
Practice  Standards  and  Guides" 
(Business  Practices)  in  the  Jime  19 
Report  provide  an  important  step 
toward  achieving  greater  consistency  in 
the  implementation  of  the  Commission's 
open  access  policy  and  OASIS.  CPWG/ 
How  Group  request  that  the 
Commission  adopt  the  recommended 
Business  Practices  to  support  the 
implementation  of  Phase  LA  OASIS. 
CPWG/How  Group  maintain  that  the 
recommended  Business  Practices  are 
consistent  with  existing  FERC 
regulations,  the  pro  forma  tariff,  and  the 
Phase  LA  S&CP  Document,  except  where 
specific  tariff  revisions  are  requested. 

On  July  6, 1998,  the  Commission 
issued  a  notice  of  the  filing  of  the  June 
19  Report  that  invited  interested 
persons  to  comment  on  the  CPWG/How 
Group  recommendations  on  or  before 
July  31, 1998. '3  Timely  comments  were 
filed  by  Electric  Clearinghouse,  Inc. 
(ECI),  Cinergy  Services,  Inc.  (Cinergy), 
and  Enron  Power  Marketing  Inc.  (EPMI). 

On  August  11, 1998,  CPWG/How 
Group  filed  a  letter  with  the 
Commission  requesting  implementation 
of  the  recommended  Business  Practices 
on  March  1,1999. 


On  September  15, 1998,  CPWG/How 
Group  filed  a  letter  vdth  the 
Commission  recommending  standards 
for  transmission  path  ntiming  and 
requesting  Commission  approval 
coincident  with  the  start  of  OASIS 
Phase  lA  (to  begin  on  March  1,  1999). 
On  October  14,  1998,  the  Commission 
issued  a  notice  of  the  filing  of  the 
proposed  standards  for  transmission 
path  naming  that  invited  comments  by 
interested  persons  on  or  before  October 
28, 1998.'*  Timely  comments  were  filed 
by  American  Public  Power  Association 
(APPA). 

C.  Composition  of  CPWG  Membership 

In  previous  orders,"  we  have  noted 
that  the  Commission  would  heed 
recommendations  from  industry 
working  groups  only  to  the  extent  that 
the  views  of  those  groups  reflected  an 
open  process  with  input  from  diverse 
industry  segments. 

Comments 

ECI  argues  that  even  though  the 
CPWG  has  made  valuable  contributions, 
that  group  is  not  a  forum  "with 
balanced  industry  segment 
representation."  '*  ECI  disagrees  with 
the  statement  in  the  June  19  Report  that 
the  CPWG  "is  an  independent  fonun 
vdth  balanced  industry  segment 
representation."  '^  In  ECI's  experience, 
the  composition  of  the  CPWG  is 
unbalanced  and  is  heavily  dominated  by 
transmission  providers.  ECI  argues  that 
the  unbalanced  composition  of  CPWG 
membership  has  resulted  in  the  group 
functioning  more  effectively  as  a 
barometer  for,  and  not  as  the  definitive 
statement  of,  electric  power  industry 
views.  ECI  also  argues  that  claims  of 
CPWG  consensus  should  be  viewed 
with  skepticism  and  that  the  heavy 
representation  of  public  utifity 
organizations  (estimated  by  ECI  as  68  of 
78  representatives)  in  the  process 
encourages  resolution  of  problems 
through  a  least  common  denominator 
approach.  Thus,  ECI  argues  that 
recommendations  from  the  CPWG  do 
not  deserve  the  Commission's 
unqualified  deference. 

Discussion 

We  agree  with  ECI  that  imqualified 
deference  should  not  be  given  to  the 
recommendations  of  any  industry  group 
whose  decisions  are  not  made  in  an 
open  inclusive  process  with  balanced 


"63  FR  38641  (1998). 


"63  FR  56022  (1998). 

"See.  e.g.,  RIN  NOPR.  FERC  Stats.  &  Regs. 
1  32.516  at  33,173-74;  Order  No.  889.  FERC  StaU. 
&  Regs.  1 31.035  at  31,589.  n.l3:  Order  No.  889-A, 
FERC  Stats.  &  Regs.  1  31,049  at  30,549,  n.7. 

'«Ea  Comments  at  5-7. 

"Iunel9Reportat2. 
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Jreflectingabroad 
jiews  from  all  industry 
sover,  rather  than  giving 
jference"  to 
3ns  from  the  CPWG,  we 
.  a  NOPR  that  invites 
I  any  interested  person 
before  taking  atiy  further  action  on  this 
matter.  Furthei ,  we  recently  have  been 
informed  that  i  he  CPWG  has  been 
reconstituted  a  nd  its  functions  taken 
over  by  a  replacement  industry  group, 
the  Interim  Ma  rket  Interface  Committee 
(IMIC).  sponso-ed  by  NERC* 

If,  in  the  futi  re,  IMIC  (or  any  other 
industry  group)  would  like  the 
Commission  tc  consider  its 
recommendations  to  reflect  the  views  of 
the  entire  industry,  then  it  is  incumbent 
on  it  to  demon:  itrate  to  the  Commission 
that:  (1)  its  membership  is  drawn  from 
all  industry  sej  ments  in  an  open 
inclusive  proce  ss;  (2)  it  makes  its 
decisions  in  a  i  nanner  that  gives  fafr 
voice  to  partici  sants  with  diverse 
viewpoints  froi  n  all  industry  segments; 
and  (3)  its  acti\  ities  are  conducted  in  an 
open  inclusive  manner. 

D.  Business  Pn  dices  for  OASIS  Phase 
lA  Transaction  s 

1.  Recommend  >d  Voluntary  Guides  and 
Recommended  Mandatory  Standards 

The  June  19  Report  distinguishes 
between  reconunended  OASIS  business 
practice  "stancmrds"  and  best  practices 
"guides."  The  June  19  Report  states  that 
while  the  "standards"  are  offered  to  the 
Commission  fo  adoption  as  mandatory 
requirements,  tne  "guides"  are 
recommended  i  is  voluntary  best 
practices.  The  ( :PWG/How  Group 
advances  sever  il  reasons  why  some 
practices  have  )een  offered  as  guides 
instead  of  as  standards.  First,  they  argue 
there  may  be  majority  support  for  the 
practice,  but  net  an  overwhelming 
consensus.  Second,  they  argue 
reasonable  alternatives  may  exist.  Third, 
they  argue  cust^  jmers  and  providers 
need  time  to  ad  apt  computer  systems 
and  processes,  ■'ourth,  they  argue 
adoption  of  a  pi  actice  as  a  standard  may 
conflict  with  existing  tariffs  and  require 
tariff  changes  prior  to  adoption  as  a 
standard.  Fifth,  they  argue  the  practice 
may  be  a  sugge:  ted,  but  not  required, 
action.  CPWG/How  Group  stated  that  it 
plans  to  file  ad(  itional 
recommendatic  ns  for  standards  and 
guides  over  tims  and,  as  appropriate, 
request  that  exi  jting  guides  be  upgraded 
to  mandatory  standards. 

Comments 

ECI  argues  th  it 
practices"  musi 


"voluntary  best 
be  enforceable 


"Minutes  of  Sep^mber  22-23, 1998  CPWG 
Meeting,  p.2. 


Standards."  Otherwise,  ECI  argues, 
these  "voluntary  best  practices"  will 
foster  the  problem  that  CPWG  identified 
in  its  November  1997  report  to  the 
Commission. 

There  are  inconsistencies  in  business 
practices  across  the  nodes.  In  fact,  OASIS 
serves  to  underscore  the  differences  in 
practices  as  customers  try  to  access 
information  and  reserve  transmission  in  a 
familiar  way,  but  find  procedures  vary  from 
provider  to  provider. 

ECI  argues  that  the  recommendation  of 
"voluntary  best  practices"  defeats  the 
chief  objective  of  the  June  19  Report — 
to  impose  a  uniform  and  consistent  set 
of  business  practices  across  the  board  in 
the  electric  power  industry,  ^o 

Moreover,  as  discussed  below,  both 
EPMI  and  Cinergy  argue  that  specific 
recommended  guides  (recommended 
Guides  4.2  and  4.3— cited  by  EPMI,  and 
recommended  Guide  4.1 — cited  by 
Cinergy)  should  be  adopted  as 
mandatory  standards  for  all 
transmission  providers  and  not  merely 
as  discretionary  "best  practice"  guides. 

Discussion 

Notwithstanding  concerns  about  the 
fairness  and  representativeness  of 
CPWG's  decision  making  process,  the 
distinction  between  mandatory 
standards  and  voluntary  guides  helped 
the  participants  in  its  process  reach 
agreement  on  the  issues.  Similarly,  we 
propose  to  maintain  the  same 
distinction  between  standards  and 
guides  in  this  NOPR,  although  (as 
discussed  further  below)  we  invite 
comment  on  this  issue. 

However,  we  agree  with  Cinergy  that 
imiform  and  consistent  business 
practices  across  the  board  in  the  electric 
power  industry  are  a  desired  result,  and 
that  consistency  can  best  be  achieved 
through  mandatory  standards  rather 
than  suggested  guidelines. 

Accordingly,  although  this  NOPR 
proposes  to  follow  the  June  19  Report's 
general  recommendation — that  we 
distinguish  between  mandatory 
standards  and  voluntary  "best  practice" 
guides — we  invite  commenters  to  this 
NOPR  to  address  whether  particular 
proposals  should  be  adopted  as 
standards  or  guidelines  and  whether  the 
commenter  recommends  the  adoption  of 
any  additional  standards  or  guides  not 
contained  in  the  June  19  Report. 
Specifically,  we  invite  those  who  agree 
with  the  tentative  classification  of 
guideline  vs.  standard,  as  proposed  in 
this  NOPR,  to  present  their  arguments  as 
to  why  those  classifications  should  be 
retained  (in  the  final  rule)  and  invite 
those  that  disagree  with  the  current 


"  ECI  Comments  at  7. 


classifications  to  present  their 
arguments  as  to  why  those 
classifications  should  be  changed  (in  the 
final  rule).  Commenters  should  be  aware 
that  we  are  considering  making  all  of 
the  recommendations  mandatory 
standards,  including  those  now 
proposed  as  guidefines  in  this  NOPR. 
As  written,  the  proposed  guidelines 
would  only  apply  to  transmission 
providers  that  choose  to  follow  them, 
even  where  words  such  as  "must"  or 
"shall"  are  used.  However,  a 
transmission  provider  choosing  to 
follow  the  guidelines  is  bound  to  apply 
them  on  a  uniform  non-discriminatory 
basis. 

2.  Need  for  Standard  Terminology 
(Section  2  A  of  the  June  19  Report) 

In  the  November  1997  Report,  CPWG/ 
How  Group  identified  inconsistent  use 
of  terminology  as  an  area  for 
improvement  in  OASIS.  In  the  June  19 
Report,  CPWG/How  Group  recommend 
that  we  establish  a  standard  set  of 
attribute  values  to  provide  clarity  and 
consistency  in  the  labeling  of 
transmission  services. 

Comments 

Comments  were  received  from  ECI, 
Cinergy,  and  EPMI  in  support  of 
standard  attributes.  However,  as 
discussed  in  detail  below,  ECI  finds 
fault  with  several  of  the  specific 
proposals  put  forth  in  the  June  19 
Report.  Cinergy  supports  the  needs  of 
the  marketplace  to  give  flexibility  for 
individual  transmission  providers  to  use 
non-standard  attributes  if  they  are 
clearly  defined  by  the  provider  on  the 
OASIS.  EPMI  generally  supports 
standardization  and  formulation  of 
practices  that  improve  consistency  of 
customer-provider  interactions  across 
OASIS  nodes,  but  suggests  revisions  to 
particular  provisions.^! 

Discussion 

Section  2.  A  of  the  June  19  Report  does 
not  recommend  any  specific  guides  or 
standards.  It  argues,  however,  that 
standard  attribute  values  should  be  used 
in  OASIS  transactions  to  the  greatest 
extent  possible.  All  of  the  comments 
addressing  this  issue  support  this 
approach  and  we  agree.  ECI  and  EPMI 
oppose  the  authorization  of  non- 
standard attributes,  because  they  fear 
that  they  will  be  compelled  to  purchase 
services  they  do  not  want. 22  However, 


*'  EPMI  Comments  at  3. 
"Id.  and  ECI  Comments  at  9. 
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there  is  an  important  distinction  that 
must  be  drawn  between  allowing  a 
service  to  be  offered  and  compelling  a 
customer  to  purchase  that  service. 
Providers  are  encouraged  to  offer  new 
products  within  the  marketplace  that 
are  permitted  within  approved  tariffs 
(i.e.,  services  that  are  consistent  with  or 
superior  to  the  pm  forma  tariff  services). 
However,  this  does  not  mean  that 
customers  are  required  to  piut:hase 
these  products.  The  non-standard 
attributes  only  describe  the  products  so 
that  OASIS  users  will  be  better  informed 
of  available  services.  Allowing  the  use 
of  non-standard  attributes  would  not  by 
itself  constitute  approval  for  a 


transmission  provider  offering  a 
particular  services  to  its  customers  or 
compel  its  purchase. 

3.  Attribute  Values  Defining  the  Period 
of  Service  (Section  2B  of  the  June  19 
Report) 

On  September  29. 1998,  the 
Commission  issued  a  revised  OASIS 
S&CP  Document  for  Phase  LA 
implementation.23  The  Phase  lA  S&CP 
Document  developed  data  templates, 
but  did  not  provide  a  definition  for  each 
attribute  value.  CPWG/How  Group 
recommend  standards  and  guides  for 
service  attribute  value  definitions  to  be 
implemented  with  Phase  lA. 


In  the  June  19  Report,  CPWG/How 
Group  recommended  that  the 
Commission  establish  a  standard  set  of 
attribute  values  (i.e.,  service 
characteristics)  to  provide  clarity  and 
consistency  in  the  labeling  of 
transmission  services.  Table  1-1  of  the 
June  19  Report  identifies  the  definitions 
that  are  recommended  as  standard 
terminology  in  Phase  LA  for  the 
attributes  SERV1CE_INCREMENT 
(Hourly,  Daily,  Weekly,  Monthly,  and 
Yearly)  and  WINDOW  (Fixed,  Sliding, 
and  Extended). 2^  Recommended  Table 
1-1  provides  as  follows: 


Table  1-1— Standard  Service  Attribute  Definitions  Required  in  Phase  I A 


Hourly  

Daily •• 

Weekly - 

Monthly 

Yearly  

[footrrate  omitted,  see  rwte  21.  /nfr^. 


Fixed 

Sliding 

Extended 

X 
X 
X 
X 
X 

n/a 

X 
X 
X 
X 

N/A 

X 

X 

X 

X 

CPWG/How  Group  argue  that  a 
definition  is  required  for  each 
combination  of  SERVICE_INCREMENT 
and  WINDOW,  except  "Hourly  SUding" 
and  "Hourly  Extended."  which  are  not 
considered  by  the  CPWG  to  be 
sufficiently  common  in  the  market  to 
require  standard  definitions.  CPWG/ 
How  Group  advocate  that  the 
Commission  add  the  characteristic 
"Extended"  as  a  permissible  value  for 
WINDOW,  which  at  the  time  the  report 
was  submitted,  would  have  required  a 
modification  to  the  S&CP  Document.^s 

The  June  19  Report  provides  that  the 
existence  of  a  definition  in  this  table 
does  not  imply  the  services  must  be 
offered  by  a  transmission  provider.  It 
further  provides  that  requirements  as  to 
which  services  must  be  offered  are 
defined  by  regulation  and  tariffs  and  are 
not  addressed  by  this  report.  Nor  does 
the  report  imply  that  there  is  an 
implication  as  to  the  curtailment 
priority  or  price  caps  for  these  services. 
CPWG/How  Group  also  suggest  that 
transmission  providers  offer  new 
products  that  meet  the  needs  of 
transmission  customers,  when  an 
appropriate  standard  attribute  is  not 
available. 


CPWG/How  Group  recommend  the 
terms  "fixed,"  "shding,"  and 
"extended"  to  describe  periods  of 
service.  "Fixed"  defines  service  periods 
that  align  with  calendar  periods  such  as 
a  day.  week,  or  month.  "SUding" 
defines  service  periods  that  are  fixed  in 
duration,  such  as  a  week  or  month,  but 
the  start  and  stop  time  may  slide.  For 
example,  a  "sliding"  week  could  start 
on  a  Tuesday  and  end  on  the  following 
Monday.  "Extended"  defines  service 
periods  for  which  the  start  time  may 
"slide"  and  with  a  longer  than  standard 
diuation.  For  example,  an  "extended" 
week  of  service  could  be  nine 
consecutive  days.  These  definitions  are 
contained  in  recommended  Standards 
2.1-2.1.13,  which  provide  as  follows: 

Standard  2.1:  A  Transmission  Provider 
shall  use  the  values  and  definitions  below  for 
the  attributes  Service_Increment  and 
Window  for  all  transmission  services  offered 
on  OASIS,  or  shall  post  alternative  attribute 
values  and  associated  definitions  on  the 
OASIS  Home  Page  at  www.tsin.com,  or  shall 
use  existing  attribute  values  and  definitions 
posted  by  other  Transmission  Providers.  (See 
Section  3  of  this  report  for  registration 
requirements.) 

2.1.1:  Fixed  Hourly — The  service  starts  at 
the  beginning  of  a  clock  hour  and  stops  at  the 
end  of  a  clock  hour. 


"  Open  Access  Same-Time  Information  System 
and  Standards  of  Conduct.  84  FERC  1  61,329  (1998) 
(September  29  Order).  Version  1.3  of  the  S&CP 
Document  is  posted  on  the  Commission  Issuance 
Posting  System  (accessed  through  the  Commission's 
Internet  Home  Page  at  http://ferc.fed.us)  or  may  be 


inspected  in  the  Commission's  Public  Reference 
Room. 

"  What  is  referred  to  here  as  "WINDOW  is 
referred  to  as  ••TS_WINDOW"  in  the  S&CP  Data 
Dictionary. 

"Subsequent  to  the  submittal  of  the  June  19 
Report,  the  Commission  incorporated  a  value  for 


2.1.2:  Fixed  Daily — The  service  starts  at 
00:00  and  stops  at  24:00  of  the  same  calendar 
date  (same  as  00:00  of  the  next  consecutive 
calendar  date}. 

2.1.3:  Fixed  Weekly — The  service  starts  at 
00:00  on  Monday  and  stops  at  24:00  of  the 
following  Sunday  (same  as  00:00  of  the 
following  Monday). 

2.1.4:  Fixed  Monthly— The  service  starts  at 
00:00  on  the  first  date  of  a  calendar  month 
and  stops  at  24:00  on  the  last  date  of  the 
same  calendar  month  (same  as  00:00  of  the 
first  date  of  the  next  consecutive  month). 

2.1.5:  Fixed  Yearly— The  service  starts  at 
00:00  on  the  first  date  of  a  calendar  year  and 
ends  at  24:00  on  the  last  date  of  the  same 
calendar  year  (same  as  00:00  of  the  first  date 
of  the  next  consecutive  year). 

2.1.6:  Sliding  Daily— The  service  starts  at 
the  beginning  of  any  hour  of  the  day  and 
stops  exactly  24  hours  later  at  the  same  time 
on  the  next  day. 

2.1.7:  Sliding  Weekly— The  service  starts  at 
00:00  of  any  date  and  stops  exactly  168  hours 
later  at  00:00  on  the  same  day  of  the  next 
week. 

2.1.8:  Sliding  Monthly— The  service  starts 
at  00:00  of  any  date  and  stops  at  00:00  on  the 
same  date  of  the  next  month  (28-31  days 
later).  If  there  is  no  corresponding  date  in  the 
following  month,  the  service  stops  at  24:00 
on  the  last  day  of  the  next  month. 

For  example:  Sliding  Monthly  starting  at 
00:00  on  January  30  would  stop  at  24:00  on 
February  28  (same  as  00:00  March  1). 


"EXTENDED"  under  the  definition  of 
TS_WINDOW  to  Version  1.3  of  the  S&CP 
Document.  See  S&CP  Document,  Version  1.3,  Data 
Element  Dictionary  at  A-18.  For  this  reason,  we 
have  omitted  a  footnote  from  the  recommended 
Table  1-1  suggesting  that  this  change  is  needed. 
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2.1.9:  Sliding  |  Yearly — The  service  starts  at 
00:00  of  any  di  te  and  stops  at  00:00  on  the 
same  date  of  tt|e  following  year.  If  there  is  no 
corresponding  {date  in  the  following  year,  the 
service  stops  a^  24:00  on  the  last  day  of  the 
same  month  inithe  following  year. 

For  example  Sliding  Yearly  service  starting 
on  February  29  would  stop  on  February  28 
year. 

ed  Daily — The  service  starts 
day  and  stops  more  than  24 
less  than  48  hours  later, 
ed  Weekly — The  service 
f  any  date  and  stops  at  00:00 
more  than  one  iveek  later,  but  less  than  two 
weeks  later.      I 

2.1.12:  Extended  Monthly— The  service 
starts  at  00:00  (^f  any  date  and  stops  at  00:00 
more  than  one  fnonth  later  but  less  than  two 
months  later 

2.1.13:  Extei 
at  00:00  of  any 
than  one  year 


of  the  followini 
2.1.10:  Exte 

at  any  hour  of 

hours  later  an 
2.1.11:  Exte 

starts  at  00:00 


ed  Yearly — The  service  starts 
ate  and  stops  at  00:00  more 
lendar  year  later  but  less 
than  two  calendar  years  later. 

Definitionsjare  recommended  as 
standard  tenqinology  in  Phase  lA  for  the 
attributes  SERVICE_INCREMENT 
(Hourly,  Daily,  Weekly,  Monthly,  and 
Yearly)  and  WINDOW  (Fixed,  SUding, 
and  Ebctendec^.  A  definition  is 
recommended  for  each  combination  of 
SERV1CE_INJCREMENT  and  WINDOW. 
The  September  29  Order  includes 
"EXTENDED"'  as  a  permissible  value  of 
the  data  elemimt  "TS_WINDOW."  ^ 

Comments 

ECl  and  Cir  ergy  filed  comments  on 
this  issue.  ECI  disagrees  with  the  term 
"extended"  amd  states  that  this  term  is 
not  contained  in  the  pro  forma  tariff. 
ECI  also  asseris  that  the  term  "sliding" 
is  appropriatejwhile  the  term  "fixed"  is 
imnecessary.  Cinergy  argues  that  non 
pro-forma  ratd  designs  approved  by  the 
Commission  Should  have  service 
attribute  definitions  defined  for  Table 
1-1."  For  example,  it  argues  the 
information  provided  in  Table  1-1 
should  includfe  service  attribute 


definitions  foi 


or  thly 


lie 


'*As  noted  abov|e 
incorporated  a  va 
definition  of  TS_ 
S4CP  Document. 

"Cinergy  Comr^ents  at  2, 


locational  marginal 


pricing  and  mpgawatt-mile  pricing.^* 
Discussion 

We  propose 
throu^  2.1.1 
BPS&G  docunient 
the  term  "extended 
the  pro  forma 
evolving  to  th^ 
extended  dail;  r 
extended  m 
that  can  serve 
While  not  covered 
tariff,  there  is 


that  Standards  2.1 
,  a«  shown  in  the  attached 
,  be  adopted.  While 
is  not  included  in 
tariff,  the  marketplace  is 
point  where  offerings  of 
,  extended  weekly,  and 

services  are  products 
a  useful  market  niche. 

by  the  pro  forma 
lo  prohibition  against 


.  supra  note  25,  the  Commission 
for  "EXTENDED"  under  the 
rVINDOW  in  Version  1.3  of  the 


these  services  being  provided  imder 
transmission  providers'  individual  open 
access  tariffs.  This  being  the  case,  it  is 
appropriate  that  the  standards  proposed 
in  this  NOPR  should  provide  such 
definitions.  Furthermore,  the  terms 
"sliding"  and  "fixed"  also  help  to 
improve  communications  in  the 
contracting  for  transmission  services. 
We  note  that  the  Phase  LA  S&CP 
Document,  approved  in  the  September 
29  Order,  provided  for  the  inclusion  of 
"fixed,"  "sliding,"  and  "extended" 
transmission  service  period  definitions. 
Cinergy  has  not  persuaded  us  that  the 
definitions  of  "fixed,"  "sliding,"  and 
"extended"  should  be  expanded  to 
include  service  attribute  definitions  for 
locational  marginal  pricing  and 
megawatt-mile  pricing,  since  these 
attributes  are  intended  to  describe  types 
of  services,  not  prices  or  rate  designs  for 
services.  However,  we  invite  additional 
comment  on  this  issue  in  the  comments 
to  this  NOPR. 

4.  Attribute  Values  Defining  Service 
Class  and  Type  (Section  2C  of  the  June 
19  Report) 

The  Phase  lA  S&CP  Dociunent  issued 
in  the  September  29  Order  included 
data  templates  that  refer  to  service  class 
and  type,  but  do  not  define  these 
attributes.  CPWG/How  Group 
recommend  definitions  for  Service  Class 
(recommended  Standard  2.2)  (i.e.,  Firm 
Transmission  Service  (recommended 
Standard  2.2.1)  and  Non-Firm 
Transmission  Service  (recommended 
Standard  2.2.2))  and  for  Service  Type 
(recommended  Standard  2.3)  (i.e.,  Point- 
to-Point  Transmission  Service 
(recommended  Standard  2.3.1)  and 
Network  Integration  Transmission 
Service  (recommended  Standard  2.3.2)). 
These  recommended  definitions  provide 
as  follows: 

Standard  2.2:  A  Transmission  Provider 
shall  use  the  values  and  definitions  below  to 
describe  the  service  CLASS  for  transmission 
services  offered  on  OASIS,  or  shall  post 
alternative  attribute  values  and  associated 
definitions  on  the  OASIS  Home  Page  at 
www.tsin.com,  or  shall  use  the  attribute 
values  and  definitions  posted  by  other 
Providers.  (See  Section  3  for  registration 
requirements.) 

2.2.1:  Firm — Transmission  service  that 
always  has  a  priority  over  Non-Firm 
transmission  service  and  has  equal  priority 
with  Native  Load  Customers  and  Network 
Customers,  in  accordance  with  FERC 
regulations. 

2.2.2:  Non-Firm — Transmission  service 
that  is  reserved  and/or  scheduled  on  an  as- 
available  basis  and  is  subject  to  curtailment 
or  interruption  at  a  lesser  priority  compared 
to  Firm  transmission  service,  Native  Load 
Customers,  and  Network  Customers. 

Standard  2.3:  A  Transmission  Provider 
shall  use  the  values  and  definitions  below  to 


describe  the  service  TYPE  for  transmission 
services  offered  on  OASIS,  or  shall  post 
alternative  attribute  values  and  associated 
definitions  on  the  OASIS  Home  Page  at 
www.tsin.com,  or  shall  use  the  attribute 
values  and  definitions  posted  by  other 
Providers.  (See  Section  3  for  registration 
requirements.) 

2.3.1:  Point-to-point — Transmission  service 
that  is  reserved  and/or  scheduled  between 
specified  Points  of  Receipt  and  Delivery 
pursuant  to  Part  II  of  the  FERC  pro  forma 
tariff. 

2.3.2:  Network — Network  Integration 
Transmission  Service  that  is  reserved  and/or 
scheduled  to  serve  a  Network  Customer  load 
pursuant  to  Part  III  of  the  FERC  pro  forma 
Tariff. 

Comments 

Comments  were  offered  by  ECI  and 
EPMI.  ECI  comments  that  the 
recommended  definitions  are 
unnecessary  because  the  terms  are 
defined  in  the  pro  forma  tariff.  EPMI 
offers  a  revised  definition  to  indicate 
that  there  should  be  no  differing 
priorities  within  the  firm  classes  of 
service. 

Discussion 

In  general,  we  believe  that  these 
recommended  definitions  (2.2.1,  2.2.2, 
2.3.1,  and  2.3.2)  should  be  included  in 
the  standards.  However,  to  avoid  any 
misunderstanding,  we  propose  to  add  a 
disclaimer  to  each  definition  stating  in 
each  instance  that  the  service  is  to  be 
offered  "in  accordance  with  the 
definitions  in  the  pro  forma  tariff." 

We  do  not  find  ECI's  argument,  that 
the  recommended  definitions  are 
unnecessary  (because  they  are  included 
in  the  pro  forma  tariff),  to  be  persuasive. 
In  instances  where  a  term  is  defined  in 
the  pro  forma  tariff,  we  will 
incorporate — verbatim — the  definition 
fi-om  the  pro  forma  tariff — into  the 
BPS&G  document.  In  instances  where 
the  term  is  not  defined  in  the  pro  forma 
tariff,  we  will  use  the  recommended 
definitions,  so  long  as  we  find  them 
consistent  with  the  definitions  of  related 
terms  in  the  pro  forma  tariff. 

The  standards  proposed  herein  have 
been  proposed  to  improve  the 
communications  in  conducting  business 
on  the  OASIS.  Therefore,  terminology 
used  in  communications  over  the 
OASIS  should  clearly  be  defined  in  the 
BPS&G  document,  so  long  as  those 
definitions  are  consistent  with  those  in 
the  pro  forma  tariff.  We  propose  to 
adopt  the  suggested  revision  offered  by 
EPMI  to  recommended  Standard  2.2.1 
because  it  clarifies  the  definition  of 
Firm  Transmission  Service.  As  revised, 
Standard  2.2.1  will  read  as  follows: 

Standard  2.2.1:  FIRM— Transmission 
service  that  always  has  (a]  priority  over  NON- 
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FIRM  transmission  service  (and  has  equal 
priority  with)  and  includes  Native  Load 
Customers,  (and)  Network  Customers,  and 
any  transmission  service  not  classified  as 
non-firm  in  accordance  with  the  definitions 
in  the  pro  forma  tariff  (FERC  regulations). 

Moreover,  we  find  the  definitions  in 
sections  2.2-2.3.2,  as  revised,  to  be 
consistent  with  the  pro  forma  tariff. 

5.  Curtailment  Priorities  (Section  2D  of 
the  June  19  Report) 

Included  in  the  S&CP  Document  for 
Phase  lA  implementation  is  a  data 
dictionary  element  entitled 
"Curtailment  Procedures."  A  business 
practice  has  not  previously  been  defined 
for  this  data  element.  Recommended 
Standard  2.4  on  curtailment  policies 
provides  as  follows: 

Standard  2.4:  A  Transmission  Provider 
shall  use  the  curtailment  priority  definitions 
in  NERC  Policy  9  Security  Coordinator 
Procedures  for  NERC  CURTAILMENT 
PRIORITY  (1-7)  for  all  transmission  services 
offered  on  OASIS,  or  shall  post  alternative 
attribute  values  and  associated  definitions  on 
the  OASIS  Home  Page  at  www.tsin.com.  or 
shall  use  attribute  values  and  definitions 
posted  by  another  Provider.  (See  Section  3 
for  registration  requirements.) 

Comments 

ECI  objects  to  the  CPWG/How  Group's 
proposal,  on  the  basis  that  the 
Commission  in  its  pro  forma  tariff  has 
estabUshed  the  curtailment  priorities  for 
transmission  service.  ECI  comments  that 
the  curtailment  priorities  under  NERC 
procedures  are  unreasonable  and 
anticompetitive.  To  the  extent  the 
Commission  intends  to  address  the 
merits  of  NERC's  proposal  here,  ECI 
incorporates  by  reference  its  July  20. 
1998  protest  filed  in  Docket  No.  EL98- 
52-000.29 

EPMI  offers  revisions  to  the 
recommended  standard  to  remove  the 
option  of  posting  alternative  attribute 
values  and  definitions. 

Discussion 

We  have  not  been  persuaded  to 
propose  the  adoption  of  Standard  2.4  as 
recommended  in  the  Jime  19  Report  in 
the  NOPR.  There  is  still  considerable 
work  to  be  accomplished  in  the  area  of 
developing  procedures/definitions  for 
establishing  curtailment  policy. 

The  Commission  recently  ruled  on  a 
petition  for  declaratory  order  (Petition) 
filed  by  NERC  regarding  NERC's 
proposed  Transmission  Loading  Relief 


(TLR)  procedures.^  The  Commission 
found  that  these  procedures,  which 
address  multi-system  transactions  and 
unscheduled  flows,  are  generally 
consistent  with  or  superior  to  the  pro 
forma  tariff  curtailment  provisions,  but 
that  further  efforts  by  NERC  and 
industry  participants  are  necessary.  The 
Commission  also  found  that  the  TLR 
procedures  must  be  on  file  with  the 
Commission,  and  adopted  NERC's 
suggestion  to  establish  an  efficient 
mechanism  for  public  utilities  to 
incorporate  the  TLR  procedures  into 
their  individual  open  access  tariffs.^'  As 
poUcies  evolve,  we  can  revisit  the 
notion  of  adding  a  curtailment 
definition  at  a  later  date. 

To  prevent  confusion,  this  NOPR 
reserves  section  2.4  for  future  use  (in  the 
numbering  of  sections  in  the  attached 
BPS&G  document)  so  that  we  do  not 
have  to  renumber  sections  2.5-2.5.9  and 
so  that  the  section  numbers  in  the  NOPR 
wrill  continue  to  match  up  with  the 
section  niunbers  used  in  the  June  19 
report. 

6.  Other  Service  Attribute  Values 
(Section  2E  of  the  June  19  Report) 

In  Order  No.  888.  the  Commission 
concluded  that  six  ancillary  services 
must  be  included  in  an  open  access 
tariff. 32  Other  services  may  be  offered 
pursuant  to  filed  tariffs,  or  as  specified 
in  a  customer's  service  agreement  with 
the  transmission  provider.'^ 

The  June  19  Report  recommends  the 
data  element 

ANCILLARY_SERVICE_TYPE  in  the 
S&CP  Document  be  changed  to 
AS_TYPE.  This  name  is  less  restrictive 
and  may  be  used  to  denote  ancillary  or 
additional  services  that  are  not  pro 
forma  tariff  ancillary  services.  This 
name  is  also  comparable  to  the  use  for 
transmission  service  of  TS,  for  example 
TS_TYPE.  Consistent  with  this 
recommendation,  the  June  19  Report 
recommends  Standard  2.5,  to  describe 
the  AS_TYPES  offered  on  OASIS. 


"ECI's  protest  argues,  among  other  things,  that: 
(1)  NERC's  Tagging  requirements  must  be  applied 
to  all  transactions;  (2)  NERC's  proposed  revisions  to 
Policy  9  (on  curtailment)  are  contrary  to  the  pro 
forma  tariff;  and  (3)  NERC  security  coordinators 
must  be  subject  to  enforceable  Standards  of 
Conduct. 


"North  American  Electric  Reliability  Council,  85 
FERC  161,353  (1998)  (NERC  Order). 

"  By  contrast,  in  Mid-Continent  Area  Power  Pool. 
85  FERC  161,352  (1998).  re/i'g  pending  (MAPP 
Order),  the  Commission  rejected  line  load  relief 
procedures  that  were  not  consistent  with  or 
superior  to  the  pro  /ornia  tariff.  See  Coalition 
Against  Private  Tariffs.  83  FERC  161,015  at  61,039. 
re/i'g  denied,  84  FERC  161,050  at  61,235-36  (1998). 

"The  six  ancillary  services  deHned  in  the  pro 
forma  tariff  are:  (1)  Scheduling,  System  Control, 
and  Dispatch  Service;  (2)  Reactive  Supply  and 
Voltage  Control  from  Generation  Sources  Service; 
(3)  Regulation  and  Frequency  Response  Service;  (4) 
Energy  Imbalance  Service;  (5)  Operating  Reserve- 
Spinning  Reserve  Service;  and  (6)  Operating 
Reserve — Supplemental  Reserve  Service.  See 
§§  3.1-3.6  of  the  pro  forma  tariff. 

"FERC  Stats.  &  Regs.  131,036  at  31.705. 


Recommended  Standard  2.5  provides  as 
follows: 

Standard  2.5:  A  Transmission  Provider 
shall  use  the  definitions  below  to  describe 
the  AS_TYPES  offered  on  OASIS,  or  shall 
post  alternative  attribute  values  and 
associated  definitions  on  the  OASIS  Home 
Page  at  www.tsin.com,  or  shall  use  attribute 
values  and  definitions  posted  by  another 
Provider.  (See  Section  3  for  registration 
requirements.) 

In  addition,  the  June  19  Report 
recommends  FERC  Ancillary  Services 
Definitions  for:  Scheduling,  System 
Control,  and  Dispatch  Service;  Reactive 
Supply  and  Voltage  Control  from 
Generation  Sources  Service;  Regulation 
and  Frequency  Response  Service; 
Energy  Imbalance  Service;  Operating 
Reserve — Spinning  Reserve  Service; 
Operating  Reserve — Supplemental 
Reserve  Service;  and  other  services 
which  may  be  offered  to  transmission 
customers  such  as  Dynamic  Transfer, 
Real  Power  Transmission  Losses,  and 
System  Black  Start  Capability. 
Specifically,  recommended  sections 
2.5.1-2.5.9  provide  the  following 
definitions: 
Ancillary  Services  Definitions 

2.5.1:  Scheduling,  System  Control  and 
Dispatch  Service  (SC) — is  the  provision  of  (i) 
interchange  schedule  confirmation  and 
implementation  with  other  control  areas, 
including  intermediary  control  areas  that  are 
providing  transmission  service,  and  (ii) 
actions  to  ensure  the  operational  security 
during  interchange  transaction. 

2.5.2:  Reactive  Supply  and  Voltage  Control 
from  Generation  Sources  Service  (RV) — is  the 
provision  of  reactive  power  and  voltage 
control  by  generating  facilities. 

2.5.3:  Regulation  and  Frequency  Response 
Service  (RF) — is  the  provision  of  resources  to 
follow  a  Transmission  Customer's  load 
changes  and  to  supply  power  to  meet  any 
difference  between  a  Customer's  actual  and 
scheduled  generation. 

2.5.4:  Energy  Imbalance  Service  (EI) — 
supplies  any  hourly  mismatch  between  a 
Transmission  Customer's  energy  supply  and 
the  load  being  served  in  the  control  area. 
This  service  makes  up  for  any  net  mismatch 
over  an  hour  between  the  scheduled  delivery 
of  energy  and  the  actual  load  that  the  energy 
serves  in  the  control  area. 

2.5.5:  Operating  Reserve — Spinning 
Reserve  Service  (SP)— is  the  provision  of 
resources,  which  are  on-line  and  loaded  at 
less  than  maximum  output,  to  serve  load  in 
case  there  is  an  unplanned  event  such  as  loss 
of  generation. 

2.5.6:  Operating  Reserve — Supplemental 
Reserve  Service  (SU)— is  the  provision  of 
resources  that  may  not  be  available 
instantaneously,  including  generating  units 
that  are  on-line,  quick  start  units,  and 
customer-interrupted  load,  to  serve  load  in 
case  there  is  an  unplanned  event  such  as  loss 
of  generation. 

2.5.7:  Dynamic  Transfer  (DT)— is  the 
provision  of  the  real-time  monitoring. 
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telemetering,  Computer  software,  hardware, 
communications,  engineering,  and 
administratioii  required  to  electronically 
move  all  or  a  ^rtion  of  the  real  energy 
services  associated  with  a  generator  or  load 
out  of  its  HostjContTol  Area  into  a  different 
Electronic  Codtrol  Area. 

2.5.8:  Real  I^wer  Transmission  Losses 
(TL) — is  the  p^vision  of  capacity  and  energy 
to  replace  enefgy  losses  associated  with 
transmission  *rvice  on  the  Transmission 
Provider's  system. 

2.5.9:  Systeifi  Black  Start  Capability  (BS)— 
is  the  provisioii  of  generating  equipment  that, 
following  a  syitem  blackout,  is  able  to  start 
without  an  ouKide  electrical  supply. 
Furthermore.  Black  Start  Capability  is 
capable  of  being  synchronized  to  the 
transmission  wstem  such  that  it  can  provide 
a  startup  supply  source  for  other  system 
capacity  that  c^n  then  be  likewise 
synchronized  |o  the  transmission  system  to 
supply  load  asi  part  of  a  process  of  re- 
energizing the  jtransmission  system. 

Comments 

EQ  object^  to  the  recommended 
change  on  the  basis  that  ancillary 
services  are  defined  in  the  pro  forma 
tariff.  Qnerg?  comments  that,  for 
clarity,  the  v^rds  "according  to  FERC 
pro  fonna  tariff  or  "pursuant  to  the 
transmission  [provider's  open  access 
transmission  jtarifr*  should  be  included 
when  addressing  ancillary  services.  As 
an  alternate  approach,  Cinergy  suggests 
including  a  blanket  introductory 
statement  indicating  that  the  ancillary 
services  definitions  refer  to  those 
services  offerfed  pursuant  to  the 
transmission  provider's  open  access 
transmission  tariff. 

EPMI  comitients  that  the  Commission 
should  not  ai  thorize  unspecified 
"alternative  attribute  values."  and  that 
the  Commissi  on  must  approve  ancillary 
services.'* 

Discussion 

We  agree  with  ECI  fliat.  in  instances 
where  terms  tre  defined  in  the  pro 
forma  tariff,  we  should  use  that  same 
defiinition  for  conducting  OASIS-related 
business.  Acqordingly,  we  will  revise 
the  definitionis  in  recommended 
sections  2.5.1^2.5.6  to  match  those  in 
the  pro  forma  tariff.  We  therefore 
propose  as  follows: 
FERC  Ancillarv  Services  Definitions 

2.5.1:  Schediiling,  System  Control  and 
Dispatch  Servide  (SC)— is  necessary  to  the 
provision  of  ba$ic  transmission  service 
within  every  control  area.  This  service  can  be 
provided  only  l^y  the  operator  of  the  control 
area  in  which  t  le  transmission  facilities  used 
are  located.  Thi  s  is  because  the  service  is  to 
schedule  the  m  svement  of  power  through, 
out  of,  within,  i  »r  into  the  control  area."  This 


"EPMIComm^u 
"FERC  Stats 
January  1991-Ji 


at  3-4. 
Regs.,  Regulations  Preambles, 
11996  at  31,716. 


service  also  includes  the  dispatch  of 
generating  resources  to  maintain  generation/ 
load  balance  and  maintain  security  during 
the  transaction  and  in  accordance  with 
section  3.1  (and  Schedule  1)  of  the  pro  forma 
tariff.^  ((i)  interchange  schedule 
confirmation  and  implementation  with  other 
control  areas,  including  intermediary  control 
areas  that  are  providing  transmission  service, 
and  (ii)  actions  to  ensure  the  operational 
security  during  interchange  transaction.] 

2.5.2:  Reactive  Supply  and  Voltage  Control 
from  Generation  Sources  Service  (RV) — is  the 
provision  of  reactive  power  and  voltage 
control  by  generating  facilities  under  the 
control  of  the  control  area  operator."  This 
service  is  necessary  to  the  provision  of  basic 
transmission  service  within  every  control 
area  and  in  accordance  with  section  3.2  (and 
Schedule  2)  of  the  pro  forma  tariff.'' 

2.5.3:  Regulation  and  Frequency  Response 
Service  (RF) — is  provided  for  transmission 
within  or  into  the  transmission  provider's 
control  area  to  serve  load  in  the  area. 
Customers  may  be  able  to  satisfy  the 
regulation  service  obligation  by  providing 
generation  with  automatic  generation  control 
ca[>abilities  to  the  control  area  in  which  the 
load  resides  and  in  accordance  with  section 
3.3  (and  Schedule  3)  of  the  pro  forma  tariff 
[the  provision  of  resources  to  follow  a 
Transmission  Customer's  load  changes  and  to 
supply  power  to  meet  any  difference  between 
a  Customer's  actual  and  scheduled 
generation.) 

2.5.4:  Energy  Imbalance  Service  (EI) 
(supplies  any  hourly  mismatch  between  a 
Transmission  Customer's  energy  supply  and 
the  load  being  served  in  the  control  area. 
This  service  makes  up  for  any  net  mismatch 
over  an  hour  between  the  scheduled  delivery 
of  energy  and  the  actual  load  that  the  energy 
serves  in  the  control  area.)  is  the  service  for 
transmission  within  and  into  the 
transmission  provider's  control  area  to  serve 
load  in  the  area.  Energy  imbalance  represents 
the  deviation  between  the  scheduled  and 
actual  delivery  of  energy  to  a  load  in  the  local 
control  area  over  a  single  hour  and  in 
accordance  with  section  3.4  (and  Schedule  4) 
of  the  pro  forma  tariff.*" 

2.5.5:  Operating  Reserve — Spinning 
Reserve  Service  (SP) — (is  the  provision  of 
resources,  which  are  on-line  and  loaded  at 
less  than  maximum  output,  to  serve  load  in 
case  there  is  an  unplanned  event  such  as  loss 
of  generation.)  is  provided  by  generating 
units  that  are  on-line  and  loaded  at  less  than 
maximum  output.  They  are  available  to  serve 
load  immediately  in  an  unexpected 
contingency,  such  as  an  unplanned  outage  of 
a  generating  unit  and  in  accordance  with 
section  3.5  (and  Schedule  5}  of  the  pro  forma 
tariff.*' 

2.5.6:  Operating  Reserve — Supplemental 
Reserve  Service  (SU) — lis  the  provision  of 
resources  that  may  not  be  available 
instantaneously,  including  generating  units 


»Order  No.  886-A,  FERC  Stats.  &  Regs.  131,048 
at  30,227. 
"Wat  30,228. 

"FERC  State.  &  Regs.  131.036 at  31.716. 
"W.  at  31,717. 
«W. 
«'/d.  at  31.708. 


that  are  on-line,  quick  start  units,  and 
customer-interrupted  load,  to  serve  load  in 
case  there  is  an  unplanned  event  such  as  loss 
of  generation.)  is  generating  capacity  that  can 
be  used  to  respond  to  contingency  situations. 
Supplemental  reserve,  is  not  available 
instantaneously,  but  rather  within  a  short 
period  (usually  ten  minutes).  It  is  provided 
by  generating  units  that  are  on-line  but 
unloaded,  by  quick-start  generation,  and  by 
customer  interrupted  load  and  in  accordance 
with  section  3.6  (and  Schedule  6)  of  the  pro 
forma  tariff. *2 

We  agree  with  Cinergy's  suggestion 
that  we  add  the  blanket  statement 
"ancillary  service  definitions  may  be 
offered  pursuant  to  an  individual 
transmission  provider's  specific  tariff 
filings"  and  will  add  language  to  this 
effect  to  the  paragraph  about  "other 
service  definitions"  preceding  Standard 
2.5.7  in  the  attached  BPS&G  Document. 

We  propose  to  adopt  recommended 
Standard  2.5,  because  we  agree  that  the 

term  "AS TYPE"  is  less  restrictive 

than  the  term  "ANC_SERVICE_TYPE" 
and  would  allow  this  data  element  to  be 
used  to  offer  additional  services  (beyond 
the  six  ancillary  services  denoted  in  the 
pro  forma  tariff)  if  the  services  are 
authorized  by  a  transmission  provider's 
individual  open  access  tariff.  We  also 
propose  to  add  a  qualifier  to  Standards 
2.5.1-2.5.6  clarifying  that  the  various 
ancillary  services  are  in  accordance 
with  the  definitions  of  ancillary  services 
in  the  pro  forma  tariff.  Consistent  with 
this  proposal,  we  also  propose  to 
replace  the  Data  Dictionary  Element 
"ANC_SERVICE_TYPE"  in  the  S&CP 
Document  with  the  term  "AS_TYPE." 
The  comments  to  this  NOPR  should 
identify  sp>ecifically  all  of  the  places  in 
the  S&CP  Document  where  this  change 
should  be  made. 

7.  Scheduling  Period  (Section  2F  of  the 
June  19  Report) 

Recommended  Guides  2.6,  2.6.1,  and 
2.6.2  are  recommended  by  the  Jime  19 
Report  as  business  practice  guides, 
related  to  on-line  price  negotiations  and 
bumping  rules  in  short-term  markets, 
SAME-DAY  (2.6.1)  and  NEXT-HOUR 
(2.6.2).  They  provide  as  follows: 

Guide  2.6:  A  Transmission  Provider  should 
use  the  definitions  below  to  describe  the 
scheduling  period  leading  up  to  the  start  time 
of  a  transaction: 

2.6.1:  Same-day  is  (i)  after  2  p.m.  of  the 
preceding  day  and  (ii)  more  than  one  hour 
prior  to  the  service  start  time. 

2.6.2:  Next-hour  is  one  hour  or  less  prior 
to  the  service  start  time. 

These  definitions  do  not  apply  to  a 
specific  data  element  in  the  Phase  lA 
S&CP  Document. 


«/d. 
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Comments 

No  comments  were  offered  on  these 
definitions. 

Discussion 

Recommended  Guides  2.6,  2.6.1,  and 
2.6.2  refer  to  definitions  established  for 
the  next-hour  experiment,  which  begins 
November  1, 1998  and  terminates  March 
1, 1999,  with  a  report  due  to  the 
Commission  by  March  31, 1999.  It  is 
premature  to  propose  the  adoption  of 
these  guides  at  this  time,  pending  the 
outcome  of  the  industry  experiment. 

8.  Maintenance  of  Industry  Home  Page 
(Section  3  A  of  the  June  19  Report) 

The  June  19  Report  would  require  all 
users  of  individual  OASIS  sites  to 
register  with  the  industry-wide  OASIS 
Home  Page  (www.tsin.com)  to  obtain 
access  to  any  individual  OASIS  site 
(Standard  3.1).  The  Jime  19  Report  also 
recommends  that  the  Commission 
permit  a  nominal  registration  fee  to  be 
charged  to  defray  the  cost  of  the 
registration  process  and  to  cover  the 
maintenance  of  the  site.  In  addition,  the 
industry-wide  Home  Page  is  referenced 
in  recommended  Standards  2.1,  2.2,  2.3, 
2.5,  3.1,  3.2,  3.4,  and  3.5  and  in 
recommended  Guides  3.3  and  6.4. 
However,  the  June  19  Report  does  not 
identify  the  party  who  will  operate  and 
maintain  the  industry-wide  OASIS 
Home  Page.  Nor  does  the  proposal 
discuss  how  the  Commission  can  ensure 
that  it  is  maintained  in  accordance  with 
Commission  regulations. 

Comments 

ECI  agrees  with  the  June  19  Report 
that  all  users  of  OASIS  should  register 
their  identity  at  the  "OASIS  Home 
Page."  However,  ECI  disagrees  with  the 
Jime  19  Report's  proposal  to  charge  a 
registration  fee  to  defray  the  registration 
and  maintenance  costs  of  the  OASIS 
Home  Page.  ECI  argues  that  a  "nominal" 
fee  is  ambiguous  and  questions  whether 
such  a  fee  is  FERC  jurisdictional  and 
whether  it  would  be  cost-based.  It 
asserts  that,  consistent  with  Order  No. 
889,  the  costs  associated  with  the 
OASIS  Home  Page  should  be  collected 
through  a  transmission  provider's  cost 
of  service.*^ 

Discussion 

We  are  concerned  that  the  proposal 
could  have  a  non-public  utility  setting 
fees  for  the  use  of  the  industry-wide 
OASIS  home  page  (in  contrast  to  fees  for 
individual  transmission  provider  OASIS 
sites).  We  are  concerned  that  this 
proposal  would  allow  an  unidentified, 
non-public  utility  to  be  the  sole 


gatekeeper  of  who  may  use  individual 
OASIS  sites.**  We  cannot  allow  access 
to  individual  OASIS  sites  to  be 
controlled  by  an  unidentified,  possibly 
non-public  utility  party.  However,  this 
concern  would  be  alleviated  if  the 
relationship  between  the  industry-wide 
OASIS  Home  Page  and  the  individual 
OASIS  sites  operated  or  controlled  by 
public  utilities  is  such  that:  (1)  The 
operator  of  the  industry-wide  OASIS 
Home  Page  acts  as  an  agent  for  the 
individual  transmission  providers  on 
whose  behalf  it  acts;  and  (2)  in  the  event 
that  a  user  or  potential  user  fails  to 
comply  with  the  registration  procedures 
followed  by  the  industry-wide  OASIS 
Home  Page,  the  operator  of  the  industry- 
wide OASIS  Home  Page  would  take  no 
independent  action  denying  access  to 
any  individual  OASIS  site,  but  would 
merely  pass  along  this  assessment  to  the 
operators  of  the  individual  OASIS  sites, 
who  would  then  determine  whether  to 
deny  access  to  their  individual  OASIS 
sites.  The  user  or  potential  user  could 
then  file  a  complaint  with  the 
Commission  if  dissatisfied  with  this 
action. 

Under  this  scenario,  the  individual 
transmission  providers,  could 
collectively  contribute  to  the  operation 
and  maintenance  of  an  industry-wide 
OASIS  Home  Page,  but  this  would  not 
diminish  their  responsibiUty  to  provide 
access  to  their  individual  OASIS  site  to 
users  and  potential  users  who  comply 
with  applicable  registration 
requirements.  Such  a  contractual 
arrangement  would  also  permit 
trtmsmission  providers  to  recover 
reasonable  fees  they  paid  for  the 
operation  and  maintenance  of  the 
industry-wide  OASIS  Home  Page. 

We,  therefore,  propose  to  allow  the 
use  of  an  industry-wide  OASIS  Home 
Page  at  www.tsin.com,  keeping  in  mind 
that  the  operator  of  the  Home  Page  may 
only  act  as  an  agent  of  the  transmission 
providers,  and  that  this  provision  in  no 
way  undermines  the  responsibilities  of 
individual  transmission  providers  to 
make  their  individual  OASIS  sites 
accessible  to  users  and  potential  users 
and  to  operate  their  OASIS  sites  in 
compliance  with  all  applicable 
Commission  orders  and  regulations.  As 
long  as  transmission  providers  pay 
reasonable  fees  to  the  third  party  for 
operating  and  maintaining  the  industry- 
wide OASIS  Home  Page,  they  will  be 


able  to  recover  these  fees  in  their 
transmission  rates.** 

9.  Identification  of  Parties  (Section  3A 
of  the  June  19  Report) 

The  OASIS  S&CP  Document  specifies 
what  information  is  necessary  to 
communicate  among  the  parties,  and 
how  the  information  must  be 
communicated,  for  the  Commission's 
Open  Access  program  to  work.  The  June 
19  Report  identifies  instances  where  the 
information  requirements  are  not  always 
sufficiently  defined.  For  example, 
transactions  generally  require  the 
identification  of  receipt  and  delivery 
points,  but  it  is  left  to  each  transmission 
provider  to  name  the  receipt  and 
delivery  points  on  their  system.  The 
lack  of  standardized  transmission  path 
names  and  service  points  often  causes 
confusion  when  customers  attempt  to 
reserve  service. 

The  June  19  Report  states  that,  for 
OASIS  to  succeed,  there  must  be  an 
unambiguous  identification  of  the 
parties  to  a  transaction.  Further,  it 
contends  that  factors  such  as  mergers, 
reorganizations,  and  name  changes  often 
result  in  confusion  as  to  the 
identification  of  parties.  The  June  19 
Rep>ort  recommends,  in  Standard  3.1,  to 
keep  parties  informed  about  parties' 
name  changes  by  requiring  all 
transmission  providers  and  users  of 
OASIS  to  register  at  an  Internet  web  site, 
www.tsin.com,  and  to  renew  the 
registration  annually.  Recommended 
Standard  3.1  provides  as  follows: 

Standard  3.1:  All  entities  or  persons  using 
OASIS  shall  register  the  identity  of  their 
organization  or  person  at  the  OASIS  Home 
Page  at  www.tsin.com.  Registration  shall  be 
completed  prior  to  the  commencement  of 
Phase  1-A  and  renewed  annually  thereafter. 

Comment 

ECI  agrees  that  all  OASIS  users 
should  register  their  identity  at  the 
industry-wide  OASIS  Home  Page. 

Discussion 

The  June  19  Report  proposal 
discusses  how  name  changes  and  the 
use  of  ambiguous  names  caused  by 
mergers  can  make  the  identification  of 
parties  difficult.  The  June  19  Report 
recommends  eliminating  the  problem  by 
requiring  each  entity  to  annually  renew 
its  registration.  We  believe  this  proposal 
for  annual  renewal  may  not  be  sufficient 
to  avoid  ambiguity.  Thus,  we  propose  to 
require  that  registration  be  renewed 
within  48  hours  of  any  changes  in 


<' ECI  Comments  at  11. 


"This  is  distinguishable  from  an  individual 
transmission  provider  using  a  nonjurisdictional 
entity  as  its  agent  to  operate  its  OASIS  site  because, 
in  that  instance,  the  transmission  provider 
ultimately  still  is  responsible  for  the  actions  of  its 
agent. 


"As  provided  in  18  CFR  37.5(c).  access  to  OASIS 
is  to  be  provided  to  Commission  staff  and  the  staffs 
of  State  regulatory  authorities  at  no  cost.  This 
prtvision  governs  access  to  both  individual  OASIS 
site;  and  to  any  industry-wide  OASIS  Home  Page. 
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identification  and  propose  a  specific 
date  each  yetr  by  which  registration 
must  be  accomplished.**  Accordingly, 
we  propose  t|o  adopt  recommended 
Standard  3. lias  modified  below: 

Standard  3.1:  All  entities  or  persons  using 
OASIS  shall  register  the  identity  of  their 
organization  (ipicluding  DUNS  number)  or 
person  at  the  6aSIS  Home  Page  at 
www.tsin.coni  Registration  shall  be 
completed  pri^r  to  the  commencement  of 
Phase  lA  and  renewed  annually  by  January 
1st  of  each  year  thereafter  and  within  48 
hours  of  any  changes  in  identification. 


riiigl 
S^ 


Non-Standard  Service 
ion  3B  of  the  June  19 


10.  Registeri 

Attributes 

Report) 

The  June  l6  Report  also  maintains 
that  standardized  identification  of 
service  products  is  needed.  It  maintains 
that  inconsistencies  in  the  names  of 
services  can  ibhibit  moving  power 
across  the  power  grid.  For  example,  if 
three  transmission  providers  offer 
weekly  firm  ^rvice  that  can  begin  on 
any  day  of  tht  week  and  one  calls  its 
service  "shdiftg  weekly  firm",  and  the 
second  calls  ijt  "enhanced  weekly  firm" 
and  the  third  calls  it  "moveable  weekly 
firm",  custonjers  can  become  confused. 
The  S&CP  Document  defines  standard 
services  using  attributes.  However,  the 
S&CP  Docimient  does  not  define  the 
attributes.  Thfe  June  19  Report  proposes 
standard  attribute  definitions.*'  Sections 
in.D.2-D.4  and  ni.D.6-D.7  above 
address  the  proposed  standard 
definitions.  TJie  June  19  Report  also 
provides  for  instances  where 
standardized  attributes  and  definitions 
are  not  appropriate.  Specifically, 
recommendeq  Standard  3.2  and 
recommended  Guide  3.3  provide  as 
follows: 

Standard  3.2:|P*roviders  of  transmission 
«nd  ancillary  services  shall  use  only  attribute 
values  and  defigitions  that  have  been 
registered  on  the  OASIS  Home  Page  at 
www.tsin.com  lor  all  transmission  and 
ancillary  services  offered  on  their  OASIS. 

Guide  3.3:  Providers  of  transmission  and 
ancillary  services  may  use  on  their  OASIS 
attribute  values  jand  definitions  that  have 
been  posted  by  tither  Providers  on  the  OASIS 
Home  Page  at  wWw.tsin.com. 


Under  this 
providers  register 
definitions  on 
page  (www.tsih 
providers  woqld 


roposal,  transmission 
new  attributes  and 
the  industry-wide  home 
.com).  Transmission 
be  fi-ee  to  use  attributes 


**The  change  in 
name  and  DUNS 
numbers,  a 
are  a  means  of  unii 
entities  and  their 
Document. 

*'  See  June  19  Riwrt  at  Section  2. 


identification  includes  both 
niumber  of  a  party.  DUNS 
proprii  tary  service  of  DUN  k  Bradstreet, 
I  |uely  identifying  commercial 
is  required  by  the  SACP 


and  definitions  developed  by  other 
transmission  providers.** 

The  June  19  Report  states  that  the 
CPWG  will  monitor  the  registration 
process  to  "ensure  the  attributes  and 
definitions  do  not  imdermine  the  goal  of 
promoting  consistent  terminology."*' 

Comments 

EPMI  recommends  that  monitoring  of 
the  attribute  registration  process  not  be 
left  to  the  CPWG  as  it  is  not  clear  that 
the  CPWG  will  even  exist  in  the 
future.'<'  Cinergy  expresses  concern  that 
there  may  be  real  or  perceived  conflicts 
if  the  CPWG  monitors  the  attribute 
registration  process.  Cinergy  proposes 
that  the  process  be  monitored  by  the 
Commission  or  an  organization  that  is 
not  so  involved  in  the  process." 

Discussion 

The  Commission  agrees  with  the  June 
19  Report  that  monitoring  is  needed  to 
ensure  that  the  non-standard  attribute 
naming  process  is  not  abused.  The 
CPWG  has  volimteered  to  monitor  the 
process,  but  as  discussed  above  and  as 
predicted  by  EPl^I.  the  IMIC,  a  group 
we  are  not  yet  familiar  with,  has  taken 
over  the  functions  of  the  CPWG." 
Although,  we  continue  to  believe  that 
an  industry  group  is  the  logical  body  to 
monitor  the  process,  the  proper  group  to 
undertake  this  task  needs  to  be 
identified. 

Accordingly,  we  invite  comment  on 
which  group  would  be  the  proper  group 
to  perform  this  function,  whether  that 
group  would  be  agreeable  to  performing 
this  fimction,  how  it  organizes  itself, 
and  how  it  conducts  its  business,  before 
deciding  whether  it  would  be  able  to 
perform  this  function  in  a  fair 
evenhanded  manner.  We  will  consider 
these  comments  before  deciding  who 
should  perform  this  monitoring 
function. 

We  propose  to  adopt  recommended 
Standard  3.2,  and  recommended  Guide 
3.3,  with  modifications.  Recommended 
Guide  3.3  states  that  transmission 
providers  may  use  attribute  values  and 
definitions  that  have  been  posted  by 
other  transmission  providers.  We 
believe  that  in  order  to  minimize  the 
number  of  attribute  values  and 
definitions,  transmission  providers 
should  use  attribute  values  and 
definitions  that  have  been  posted  by 


•June  19  Report  at  10.  However,  changes  to  filed 
rates  would  require  a  filing  under  section  205. 

"Id. 

'"EPMI  Comments  at  4. 

"  Cinergy  Comments  at  4. 

'^This  makes  moot  Cinergy 's  argument  that  it 
would  be  inappropriate  for  the  CPWG  to  monitor 
the  process  because  of  real  or  perceived  conflicts  of 
interests. 


other  transmission  providers  whenever 
possible.  Accordingly,  we  propose  a 
modified  Guide  3.3  that  would  read  as 
follows: 

Guide  3.3:  Providers  of  transmission  and 
ancillary  services  (may)  should  endeavor  to 
use  on  their  OASIS  attribute  values  and 
definitions  that  have  been  posted  by  other 
Providers  on  the  OASIS  Home  Page  at 
www.tsin.com  whenever  possible. 

These  revisions  would  more  strongly 
encourage  transmission  providers  to  use 
attribute  values  posted  by  other 
providers. 

11.  Registering  Points  of  Receipt  and 
Delivery  (Section  3C  of  the  June  19 
Report) 

OASIS  Phase  I  requires  transmission 
providers  to  define  and  post,  on  their 
OASIS  sites,  transmission  paths  and 
associated  transfer  capabilities.  The 
June  19  Report  recommends  Standards 
3.4  and  3.5  and  Guide  3.6  as  follows:  I'^] 

Standard  3.4:  A  Transmission  Provider 
shall  register  and  thereafter  maintain  on  the 
OASIS  Home  Page  at  www.tsin.com  all 
Points  of  Receipt  and  Delivery  to  and  from 
which  a  Transmission  Customer  may  reserve 
and  schedule  transmission  service. 

Standard  3.5:  For  each  reservable  Path 
posted  on  their  OASIS  node.  Transmission 
Providers  shall  indicate  the  available  Point{s) 
of  Receipt  and  Delivery  for  that  Path.  These 
Points  of  Receipt  and  Delivery  shall  be  from 
the  list  registered  on  the  OASIS  Home  Page 
at  www.tsin.com. 

Guide  3.6:  When  two  or  more 
Transmission  Providers  share  a  common 
Points  of  Receipt  or  Delivery,  or  when  a  Path 
connects  Points  of  Receipt  and  Delivery  in 
neighboring  systems,  the  Transmission 
Providers  owning  and/or  operating  those 
facilities  should  apply  consistent  names  for 
those  connecting  or  common  Paths  on 
OASIS. 

The  June  19  Report  maintains  that  for 
the  most  part,  paths  and  service  points 
have  been  defined  from  each  individual 
transmission  provider's  perspective. 
The  June  19  Report  states  that  the  lack 
of  standards  results  in  confusion  about 
the  feasibility  of  connecting  paths  to 
move  power  from  one  system  and  region 
to  another.  The  Jime  19  Report 
recommends  the  following  business 
practices  to  improve  coordination  of 
path  naming  and  enhance  identification 
of  commercially  available  connection 
points  between  transmission  providers 
and  regions: 

•  Transmission  Providers  register  (at  the 
industry-wide  OASIS  home  page)  all  service 
points  (Points  of  Receipt  and  Delivery)  for 
which  transmission  service  is  available  over 
OASIS. 


"The  subject  of  path  names  is  also  the  subject 
of  a  separate  September  15,  1998  submittal  from 
CPWG/How  Group,  discussed  below  in  section 
ni.F.  infra. 
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•  Each  Provider  would  indicate  on  its 
OASIS  node,  for  each  Path  posted  on  its 
OASIS  node,  the  Points  of  Receipt  and 
Delivery  to  which  each  Path  is  connected. 

These  principles  are  incorporated  in 
recommended  Standards  3.4  and  3.5, 
and  recommended  Guide  3.6.'* 

Comments 

No  comments  were  received  on  this 
issue. 

Discussion 

With  a  slight  revision,  we  propose  to 
adopt  Standards  3.4  and  3.5  and  Guide 
3.6  as  recommended. 55  We  agree  with 
the  principle  behind  Guide  3.6,  that 
trtmsmission  providers  should  be 
encouraged  to  apply  consistent  names 
for  connecting  paths  or  common  paths 
and  request  that  transmission  providers 
do  so  whenever  possible.  We  also 
request  that  the  comments  to  this  NOPR 
address  what  would  be  the  proper  entity 
to  monitor  this  process  and  whether  this 
function  should  be  performed  in  tandem 
with  the  monitoring  of  the  registration 
of  standard  attributes  (as  discussed 
above). 

12.  On-line  Price  Negotiation  in  Short- 
term  Markets  (Section  4A  of  the  June  19 
Report) 

Negotiations  on  the  OASIS.  Order  No. 
889-A  requires  negotiations  between 
transmission  providers  and  potential 
customers  to  take  place  on  the  OASIS 
and  be  visible  to  all  market  participants. 
The  OASIS  Phase  lA  S&CP  Document 
specifies  the  information  needed  for 
negotiations  and  how  the  information 
will  be  communicated  between  the 
parties.  With  the  exception  of 
reservations  for  next-hour  service 
(which  it  separately  discusses  in 
recommended  Guide  4.2  and  4.3, 
discussed  below),  the  June  19  Report 
incorporates  the  requirement  in  Order 
No.  889-A  that  all  reservations  and 
price  negotiations  be  made  directly  on 
the  OASIS.  This  is  stated  explicitly  in 
recommended  Guide  4.1  as  follows: 

Guide  4.1:  Consistent  with  FERC  policy 
and  regulations,  all  reservations  and  price 
negotiations  should  be  conducted  on  OASIS. 

Comments 

Cinergy  argues  that  recommended 
Guide  4.1  should  be  a  standard  because 
the  guide  implements  the  Commission 


policy  that  all  reservations  and  price 
negotiations  be  conducted  on  the 
OASIS.56 

Discussion 

We  agree  with  Cinergy  that  this 
provision  merely  restates  existing 
Commission  policy.  Accordingly,  we 
propose  adoption  of  recommended 
Guide  4.1  as  Standard  4.1. 

Next-Hour  Transactions  and 
Electronic  Entry  of  Reservation  and 
Scheduling  Requests.  At  the  industry's 
request,  to  permit  development  of  the 
next-hour  market,  the  Commission 
issued  an  order  on  December  27, 1996, '^ 
clarifying  how  reservations  for  next- 
hour  service  would  be  made  during 
OASIS  Phase  I.  The  Commission  stated: 

A  request  for  transmission  service  made  after 
2:00  p.m.  of  the  day  preceding  the 
commencement  of  such  service,  will  be 
"made  on  the  OASIS"  if  it  is  made  directly 
on  the  OASIS  or,  if  it  is  made  by  facsimile 
or  telephone  and  promptly  (within  one  hour) 
posted  on  the  OASIS  by  the  Transmission 
Provider." 

While  it  is  Conunission  poHcy  that  all 
reservation  requests  be  made  on  the 
OASIS,  the  clarification  allows  any 
request  made  after  2:00  p.m.  on  the  day 
preceding  the  start  of  service  to  be  made 
by  telephone  or  facsimile  as  long  as  the 
request  is  posted  on  the  OASIS  writhin 
one  hour  of  receipt.  However,  the  June 
19  Report  expresses  the  fear  that  next- 
hour  transactions  will  have  to  be  treated 
differently  from  other  same-day 
transactions.'^  Therefore,  the  June  19 
Report  recommends  Guides  4.2  and  4.3, 
which  provide  as  follows: 

Guide  4.2:  The  following  is  considered  "on 
the  OASIS"  during  Phase  1-A:  For  a 
transmission  service  of  hourly  duration, 
requested  within  the  next-hour,  a  Customer 
should  have  the  option,  subject  to  the 
exception  allowed  by  Guide  4.3,  of  entering 
a  reservation  and  schedule  request 
electronically  on  the  Provider's  OASIS  and 
scheduling  system  (if  such  electronic 
transactions  are  allowed  on  the  Provider's 
scheduling  system),  or  arranging  the 
reservation  and  schedule  verbally  with  the 
Provider.  If  a  transmission  reservation  is 
confirmed  verbally,  the  Provider  should  have 
the  option  of  requiring  the  Customer  to  enter 
the  reservation  on  OASIS  electronically 
within  one  hour  after  the  start  of  the 
reservation. 


"As  shown  in  Attachment  A  to  this  NOPR,  we 
are  niaking  a  granunatical  correction  to 
recommended  Guide  3.6. 


'•Cinergy  Comments  at  3. 

"Open  Access  Same-Time  Information  System 
and  Standards  of  Conduct.  77  FERC  1  61,335  (1996) 
(December  27,  1996  Order). 

"December  27, 1996  Order.  77  FERC  at  62.492. 

■•June  19  Report  at  12. 


Guide  4.3:  If  a  Provider's  OASIS  and 
scheduling  processes  allow  that  a  Customer's 
reservation  and  scheduling  requests  will  be 
accepted  or  refused  within  15  minutes  of  the 
queue  time,  then  the  Provider  may  require 
that  reservations  and  schedules  be  entered 
electronically  by  the  Customer  prior  to  the 
established  scheduling  deadline.  If  in  any 
case  the  Provider  has  not  responded  to  the 
reservation  and  schedule  request  within  IS 
minutes,  the  Customer  has  the  option  of 
calling  the  Provider  to  verbally  confirm  the 
reservation  and  schedule. 

Comments 

EPMI  recommends  that  recommended 
Guides  4.2  and  4.3  be  made  mandatory 
standards  and  not  merely  voluntary  best 
practice  guides.^"  However,  EPMI  sees 
an  inconsistency  between  the  time 
limits  recommended  in  Guide  4.3  and 
those  in  Table  4-2  and  recommends  that 
this  discrepancy  be  resolved.*' 

Discussion 

The  June  19  Report's  proposal  is 
essentially  the  same  as  the  proposal 
made  in  the  Jime  1998  CPWG/How 
Group  letter  to  the  Commission 
requesting  a  four-month  next-hour 
experiment  and  approved  by  the 
Commission  in  the  September  29  Order. 
We  will  defer  a  decision  on  this  issue 
until  We  have  had  an  opportunity  to 
evaluate  the  outcome  of  that 
experiment.  Consistent  with  our 
practice  elsewhere  in  this  NOPR,  we 
will  reserve  the  applicable  section 
numbers  (4.2  and  4.3)  so  that  the 
references  in  Attachment  A  will 
continue  to  match-up  with  the  June  19 
report. 

13.  Diagram  Depicting  the  Negotiation 
Process  (Section  4B  of  the  June  19 
Report) 

The  June  19  Report  recommends  a 
process  state  diagram,  Guide  4.4,  that 
defines  transmission  provider  and 
customer  interactions  when  negotiating 
for  transmission  service.  The  diagram 
defines  allowable  steps  in  the 
reservation  request,  negotiation, 
approval,  and  confirmation  processes. 
The  June  19  Report  also  recommends  a 
table.  Guide  4.5,  that  defines  the  terms 
used  in  the  diagram.  Recommended 
Guides  4.4  and  4.5  provide  as  follows: 

Guide  4.4:  The  following  state  transitions 
in  Figure  4-1  are  recommended  practice  in 
OASIS  Phase  1-A. 


"EPMI  Conunents  at  5. 

•>  Table  4-2  also  is  discussed  in  section  in.D.14 
below,  infra. 
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Figure  4-1 
Revised  Process  State  Diagram  for  OASIS  Phase  1-A 


Guide  4.5:  Th 
Table  4-1  shoii 
states  in  OASIS 


following  definitions  in 
be  applied  to  the  process 
Phase  1-A. 


i 


Table  4-1— OASIS  Phase  1-A  State  Definitions 


Queu  »d 


The  request  has  been  received  by  OASIS 


Invalid 


Received 

Study  

Accepted 

Refused  . 
Declined  . 


Counteroffer 

Rebid  

Retracted  .... 


Superseded 
Withdrawn  ... 
Confirmed  ... 


Annulled 


Displaced 


I  An  invalid  request  (improper  POR,  POD,  source,  sink,  increment,  combination  of  duration  and  increment,  etc.). 
(Final  state.) 

!  The  request  has  been  received  by  Provider/Seller. 

I  The  request  is  being  evaluated  by  the  Provider/Seller. 

j  The  Provider  has  determined  that  the  request  is  valid,  there  is  sufficient  transfer  capability,  and  the  price  is  ac- 

I     ceptable. 

!  The  request  is  denied  due  to  lack  of  availability  of  transfer  capability.  (Final  state.) 

I  The  Provider  has  determined  that  the  price  being  proposed  by  the  Customer  is  unacceptable  and  that  negotia- 
tions are  terminated.  (Final  state.) 
The  Provider/Seller  is  proposing  a  different  price  than  was  bid  by  the  Customer. 

I  The  Customer  responds  to  a  Provider's  ACCEPTED  or  COUNTEROFFER  price  with  a  new  bid  price. 

'  The  Provider  has  (prior  to  Customer  confirmation)  determined  that  the  Customer's  time  limit  has  expired.  (Final 
state.) 

^  A  request  which  has  not  yet  been  CONFIRMED  is  preempted  by  another  reservation  request.  (Final  state.) 

j  The  Customer  withdraws  the  request  (prior  to  confirmation).  (Final  state.) 

'  The  Customer  consummates  the  reservation  which  has  been  ACCEPTED  or  is  in  COUNTEROFFER  by  the  Pro- 

\      vider.  (Final  state  unless  later  ANNULLED  or  DISPLACED.) 

;  The  request  is  terminated  after  reaching  the  CONFIRMED  state.  This  can  only  be  done  if  both  the  Customer  and 

.      Provider  agree.  The  annulment  should  be  confirmed  on  OASIS  by  both  the  Provider/Seller  and  Customer. 

I      (Final  state.) 

I  A  CONFIRMED  reservation  has  been  terminated  because  a  reservation  of  higher  prionty  has  preempted  it.  (Final 
state.) 
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Figtire  4-1 
Revised  Process  State  Diagram  for  OASIS  Phase  1-A 


Guide  4.5:  The 
Table  4-1  shoulc 
states  in  OASIS 


following  definitions  in 
be  applied  to  the  process 
1  'base  1-A. 


Table  4-1— OASIS  Phase  1-A  State  Definitions 


Queued 


Invalid 


Received 

Study  

Accepted 

Refused  . 
Declined  . 


Counteroffer , 

Rebid  

Retracted  .... 


Superseded 
Withdrawn  ... 
Confirmed  ... 


Annulled 


Displaced 


The  request  has  been  received  by  OASIS 


An  invalid  request  (improper  POR,  POD,  source,  sink,  increment,  combination  of  duration  and  increment,  etc.). 
(Final  stale.) 

The  request  has  been  received  by  Provider/Seller. 

The  request  is  being  evaluated  by  the  Provider/Seller. 

The  Provider  has  determined  that  the  request  is  valid,  there  is  sufficient  transfer  capability,  and  the  price  is  ac- 
ceptable. 

The  request  is  denied  due  to  lack  of  availability  of  transfer  capability.  (Final  state.) 

The  Provider  has  determined  that  the  price  being  proposed  by  the  Customer  is  unacceptable  and  that  negotia- 
tions are  terminated.  (Final  state.) 

The  Provider/Seller  is  proposing  a  different  price  than  was  bid  by  the  Customer. 

The  Customer  responds  to  a  Provider's  ACCEPTED  or  COUNTEROFFER  price  with  a  new  bkl  price. 

The  Provider  has  (prior  to  Customer  confirmation)  determined  that  the  Customer's  time  limit  has  expired.  (Final 
state.) 

A  request  which  has  not  yet  been  CONFIRMED  is  preempted  by  another  reservation  request.  (Final  state.) 

The  Customer  withdraws  the  request  (prior  to  confirmation).  (Final  state.) 

The  Customer  consummates  the  reservation  which  has  been  ACCEPTED  or  is  in  COUNTEROFFER  by  the  Pro- 
vider. (Final  state  unless  later  ANNULLED  or  DISPLACED.) 

The  request  is  terminated  after  reaching  the  CONFIRMED  state.  This  can  only  be  done  if  both  the  Customer  and 
Provider  agree.  The  annulment  should  be  confirmed  on  OASIS  by  both  the  Provider/Seller  and  Customer. 
(Final  state.) 

A  CONFIRMED  reservation  has  been  terminated  because  a  reservation  of  higher  priority  has  preempted  it.  (Final 
state.) 
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Comments 


Cinergy  argues  that  the  definition  of 
"REBID",  in  recommended  Guide  4.5, 
which  provides  that  "(t]he  customer 
responds  to  a  Provider's  ACCEPTED  or 
COUNTEROFFER  price  vfith  a  new  bid 
price",  is  confusing.  Cinergy  contends 
that  the  confusion  arises  from  defining 
"REBID"  in  terms  of  "ACCEPTED".  It 
asserts  that  once  a  transmission 
provider  "accepts"  a  customer's  offer,  a 
customer  would  have  no  reason  to 
rebid." 

Cinergy  also  argues  that  there  is  an 
inconsistency  between  the  definition  of 
"rebid"  recommended  in  Guide  4.5  and 
the  statement  recommended  in  Guide 
4.26  that  if,  during  the  negotiation 
process  [i.e.,  before  confirmation  of  the 
deal  by  the  customer),  the  transmission 
provider  receives  a  pre-confirmed 
request  with  a  higher  bid  price,  the 
transmission  provider  may  counteroffer 
the  price  and  potentially  prompt  a 
rebid."  Cinergy  requests  either  that:  (1) 
the  language  be  clarified;  or  (2)  a  cross 
reference  be  made. 

ECI  argues  that  the  Jime  19  Report 
proposal  would  revise  the  process  state 
diagram  appearing  in  the  S&CP 
Dociunent  by  adding  SUPERSEDED  to 
indicate  that  a  request  is  preempted 
prior  to  confirmation  by  the  customer. 
EQ  further  argues  that  this  change 
results  in  a  contradiction  between  June 
19  Report's  process  state  diagram  in 
Guide  4.4  (Figure  4-1),  and  an  order 
issued  by  the  Commission  on  July  17, 
1998.**  ECI  argues  that  the  July  17  Order 
holds  that  "there  is  no  right  to 
supersede  while  engaged  in  negotiations 
(j.e.,  pending),  until  there  is  a  refusal  to 
match."" 

ECI  also  argues  that  the  definition  of 
SUPERSEDED  recommended  in  Guide 
4.5  (Table  4-1)  is  inconsistent  with 
findings  in  the  July  17  Order  regarding 
section  13.2  of  the  proforma  tariff.**  ECI 
states, 

(i]n  the  complaint,  EQ  asserted  that  PJM 
violated  Section  13.2  of  its  open  access 
transmission  tariff  when  it  granted  a 
transmission  customer  (PP&L),  who  had 
made  a  request  for  service  that  had  not  been 
confirmed,  a  right  of  first  refusal  to  match  a 
subsequent  longer-term  request  for  service 
that  EQ  had  made." 


"Cinergy  Comments  at  3. 

■3  Guide  4.26  is  quoted  below  at  section  III.D.15, 
infra. 

"Electric  Clearinghouse,  Inc.  v.  PJM 
Interconnection,  LLC.  84  FERC 1 61,045  (1998) 
(July  17  Order). 

"EQ  Comments  at  13. 

»»For  convenience,  Section  13.2  of  the  proforma 
tariff  is  quoted  in  full  in  Attachment  B  to  this 
NOPR. 

"'  Ed  CommenU  at  14. 


On  this  same  point,  ECI  further  argues 
that  the  Commission  found,  in  the  July 
17  Order,  that  ECI's  interpretation  of  the 
tariff  is  erroneous.  ECI  quotes  from  the 
July  17  Order: 

For  purposes  of  section  13.2,  reservations 
are  considered  to  have  been  made  when  the 
request  for  service  is  made.  PP&L  had  a 
conditional  reservation  for  one-week  service 
that  was  made  when  it  requested  service  via 
PJM's  OASIS.  As  such,  it  had  the  right  of  first 
refusal  to  match  any  later  longer-term 
reservation  before  losing  its  reservation 
priority.** 

ECI  also  argues  that  the  process  state 
diagram's  treatment  of  counteroffers 
needs  revision.  In  discussing  this 
change,  the  June  19  Report  states: 

These  state  changes  are  necessary  in  the 
event  the  Provider  needs  to  change  a  price 
during  negotiation  prior  to  hearing  a 
response  from  the  Customer.  For  example,  a 
discount  may  be  given  to  another  Customer 
after  negotiations  started  with  a  first 
Customer  (price  is  lowered  by  the  Provider 
without  a  response  from  the  first  Customer) 
or  the  Provider  may  allow  the  Customer  to 
match  a  competing  bid  that  would  preempt 
the  current  price  being  negotiated  (price  is 
raised  by  the  Provider).** 

ECI  argues  that,  in  order  to  be 
consistent  with  the  Commission's  first- 
come- first-served  and  right  to  match 
processes,  the  diagram  should  reflect  a 
right  to  match  a  subsequent  acceptable 
request  for  service.™ 

Discussion 

Cinergy  sees  a  conflict  or 
inconsistency  between  associating 
REBID  with  ACCEPTED  in 
recommended  Guide  4.4  and 
recommended  Guide  4.26.  We  disagree. 
In  our  view,  the  pairing  of  REBID  with 
ACCEPTED  is  not  inconsistent  with 
recommended  Guide  4.26.  Once  a 
transmission  provider  accepts  a 
customer's  offer  (but  before 
confirmation)  a  transmission  provider 
can  make  a  counteroffer  based  on  a  new 
higher  offer  it  receives  from  another 
customer.  Under  these  circumstances,  a 
customer  might  wish  to  rebid."" 

ECI  has  raised  a  number  of  objections 
to  Part  4B  of  the  June  19  Report  (i.e., 
"Phase  LA  Negotiation  Process  State 
Transition  Diagram").  One  of  ECI's 
objections  is  that  the  proposal  in  the 
Jime  19  Report  would  revise  the  process 
state  diagram  in  the  S&CP  Document. 


While  this  was  true  at  the  time  when 
ECI  filed  its  comments,  it  is  true  no 
longer.  Subsequent  to  the  filing  of  ECI's 
comments,  the  Commission  approved  a 
revised  S&CP  Document  that  contains 
the  same  process  state  diagram 
recommended  by  the  June  19  Report.^^ 

Second,  ECI  contends  that  the 
addition  of  "SUPERSEDED"  to  the 
report's  process  state  transition  diagram 
(at  Figure  4-1)  is  inconsistent  with  the 
Commission's  denial  of  ECI's  complaint 
against  PJM  in  the  July  17  Order,"" 
because  ECI  maintains  that  the  July  17 
Order  held  that  "there  is  no  rigbt  to 
supersede  (a  pending  request  for 
service)  while  engaged  in  negotiations 
[i.e.,  pending)  until  there  is  a  refusal  to 
match."''* 

ECI  misapprehends  the  holding  of  the 
July  17  Order.''^  The  Commission's 
findings  in  the  July  17  Order  conformed 
to  determinations  in  Order  No.  888-A, 
that:  (1)  Long-term  firm  point-to-point 
service  is  available  on  a  first-come- first- 
served  basis;  (2)  as  to  requests  for  short- 
term  non-firm  transmission  service, 
those  requesting  service  for  a  longer 
duration  have  priority  over  requests  for 
short-term  non-firm  transmission 
service  over  a  shorter  duration;  '*  and 
(3)  in  deahng  with  requests  for  short- 
term  firm  point-to-point  transmission 
service,  a  customer  should  be  given  an 
opportunity  to  match  a  subsequent 
request  for  short-term  firm  point-to- 
point  transmission  service  for  a  longer 
time  period  before  being  preempted." 
However,  the  July  17  Order  did  not 
make  any  finding  that  requests  for 
service  could  not  be  superseded  for 
other  reasons.  In  fact,  the  July  17  Order 
did  not  address  this  issue.  Thus,  the 
June  19  Report's  addition  of 
"SUPERSEDED"  to  the  process  state 
transition  diagram  is  not  inconsistent 
with  the  Commission's  precedent  on 
this  issue.'* 

Next,  ECI  argues  that  the  report's 
treatment  of  counteroffers  needs 
revision  to  allow  a  right  to  match  a 
subsequent  request  for  service.  We 
disagree.  A  review  of  Table  4-1  's  REBID 
definition  discloses  that  a  customer  may 
respond  to  a  transmission  provider's 


"84  FERC  at  61,196. 

•>June  19  Report  at  14. 

">ECI  Comments  at  13. 

"  In  the  comments  to  this  NOPR,  we  invite 
comment  on  whether  rebid  should  be  limited  to 
price,  as  proposed  in  this  NOPR,  or  whether  it 
would  be  feasible  and/or  desirable  to  allow  a  rebid 
lengthening  the  duration  of  the  requested  service  or 
a  rebid  wtih  both  a  higher  price  and  longer 
duration. 


'2  See  note  23.  supn?. 

"See84  FERC  at  61,196. 

'<Ea  Comments  at  13. 

"Ed  raises  its  argument  about  alleged 
inconsistencies  between  the  July  17  Order  and  the 
June  19  Report's  proposals  in  a  number  of  contexts. 
We  will  address  these  arguments  as  they  apply  in 
various  contexts. 

"See  pro /omio  tariff  at  §§13.2  and  14.2. 

"Order  No.  888-A.  FERC  Stats,  ft  Regs.  §  31.048 
at  30.277-78. 

'-'  See  June  19  Report.  Guide  4.4.  Figure  4-1. 
shown  in  Section  III.D.13  above,  supra. 
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counteroffer  with  a  new  bid  price.'' 
This  mechani  sm  meets  the  concerns 
raised  by  ECI  s  comments  on  this  issue. 

Third,  ECI  iirgues  that  the  report's 
definition  of  "SUPERSEDED"  should  be 
rejected  becai  ise  it  does  not  state,  as  ECI 
argues  is  required  by  the  July  17  Order, 
that  a  custom  3r  has  a  right  to  match 
subsequent  Ic  nger-term  requests  for 
service  before  a  requester  loses  its 
reservation  piiority.  In  our  view,  the 
Bndings  in  ths  July  17  Order  need  not 
be  restated  in  the  BPS&G  to  remain  in 
effect.  Table  ^  -1  is  not  incorporated  into 
the  proposed  BPS&G  dociunent  (see 
Attachment  A  at  Section  4.2)  and,  in 
any  event,  Taple  4-1 's  deBnition  of 
SUPERSEDED  is  silent  as  to  why  and 
when  an  unconfirmed  request  might  be 
preempted.  It'neither  confers  nor  denies 
a  customer's  iight  to  match.  When  a 
request  for  trmsmission  service  has 
been  superseded,  this  occurs  before  the 
customer's  confirmation.^  Therefore, 
the  customer  has  no  right  to  match. ^' 
Additionally,  a  customer  whose  request 
for  transmissipn  service  has  been 


superseded : 
service. 

Upon  revie^ 
"SUPERSEDI 
Dictionary  ant 


make  a  new  request  for 


,  the  definition  of 
"  in  the  Data  Element 
in  section  4.2.10.2  of  the 
S&CP  Document  could  be  improved.  We 
propose  to  revise  the  definition  by 
substituting  tie  word  "preempted"  in 
place  of  "displaced."  We  invite  the 
comments  to  his  NOPR  to  address  this 


issue. 
Version  1.3 


adopted  by  thp  Commission  in  the 
September  29  Order,  currently  contains 
the  same  proc  ess  state  diagram 
contained  in  lecommended  Guide  4.4  of 
the  June  19  Rdport.*^  To  avoid  any 


of  the  S&CP  Document, 


possible  future  conflict  between  the  two 
documents,  we  will  incorporate  by 
reference  Exhibit  4-1  of  the  S&CP 
Document  into  the  attached  BPS&G, 
rather  than  proposing  to  adopt  the 
recommended  diagram  itself  as  part  of 
the  attached  BPS&G.  This  will  assure 
that  any  changes  to  this  diagram  in  the 
S&CP  Document  automatically  will  be 
reflected  in  the  BPS&G  document. 

Recommended  Guide  4.5  (Table  4-1) 
of  the  June  19  Report  contains 
definitions  of  the  process  states 
appearing  in  Guide  4.4.  These 
definitions  differ  slightly  from  the 
definitions  of  the  same  terms  appearing 
at  Section  4.2.10.2  of  the  S&CP 
Document.*^  To  avoid  any  inconsistency 
between  these  definitions,  and  because 
the  definitions  in  the  S&CP  Document 
are  more  complete,  we  will  incorporate 
by  reference  the  definitions  in  Section 
4.2.10.2  of  the  S&CP  Document  in  the 
attached  BPS&G. 

Because  we  are  incorporating  by 
reference  the  version  of  Table  4-1  that 
appears  in  S&CP  Document,  we  are  not 
including  Table  4-1  from  the  June  19 
Report  in  the  attached  BPS&G.  However, 
as  we  did  with  section  2.4,  we  will 
reserve  for  future  use  a  blank  Table  4- 
1 ,  so  that  Tables  4-2  and  4-3  as  shown 
in  the  attached  BPS&G  will  continue  to 
have  the  same  designations  as  in  the 
June  19  Report  without  any 
renumbering. 

14.  Negotiations  Without  Competing 
Bids  (Section  4C  of  July  19  Report) 

In  our  June  18, 1998  order  on  OASIS- 
related  issues,  we  asked  the  CPWG  to 
examine  the  development  of 
predetermined  deadlines  for 
acceptances  by  transmission  providers 


of  transmission  service  requests  and 
confirmation  by  customers  of 
acceptances  of  their  requests.**  We  did 
this  because  comments  received  from 
PECO  and  NRECA  convinced  us  that  the 
parties  to  negotiations  require  decisions 
to  be  made  quickly  eind  in  a  known  time 
fi-ame.  The  CPWG/How  Group 
responded  to  this  concern  by  proposing 
Recommended  Guide  4.6  that  provides 
as  follows: 

Guide  4.6:  A  Transmission  Provider/Seller 
shall  respond  to  a  Customer's  service  request, 
consistent  with  filed  tariffs,  within  the 
"Provider  Response  Time  Limit"  defined  in 
Table  4—2  Reservation  Timing  Requirements. 
The  time  limit  is  measured  ^m  the  time  the 
request  is  QUEUED.  A  Provider  may  respond 
by  setting  the  state  of  the  reservation  request 
to  one  of  the  following: 

•  INVAUD 

•  DECLINED 

•  REFUSED 

•  COUNTEROFFER 

•  ACCEPTED 

•  STUDY  (when  the  tariff  allows),  leading  to 
REFUSED.  COUNTEROFFER,  or 
ACCEPTED 

This  provision  provides  that, 
consistent  with  filed  tariffs, 
transmission  providers/sellers  shall 
respond  to  customer  requests  within  the 
time  limits  appearing  in  Table  4-2, 
contained  in  recommended  Guide  4.13. 
Recommended  Table  4-2  specifies  how 
long  transmission  providers  may  take  to 
respond  to  a  request  for  service  and  how 
long  customers  may  take  to  confirm  the 
transmission  provider's  acceptance.  In 
addition,  the  Jime  19  Report 
recommends  reservation  timing 
guidelines  in  Guide  4.13  as  follows: 

Guide  4.13:  The  following  timing 
requirements  should  apply  to  all  reservation 
requests: 


Table  4-2— Reservation  Timing  Guidelines 


Class 


Service  increment 


Time  QUEUED  prior 
to  start 


Provider  evaluation 
time  limit ' 


Customer  confirmation  time 

limit  after  ACCEPTED  or 

COUNTEROFFERS 


Provider 

counter  time 

limit  after 

REBID3 


NorvFirm 
NorvFirm 
NorvFirm 
Non-Firm 
Non-Firm 

Firm 

Firm 

Firm  

Firm 

Firm 


Hourly  .. 
Hourly  ., 

Daily 

Weekly  . 
Monthly 

Daily 

Daily 

Weekly  . 
Monttily 
Yearly ... 


<1  hour  

>1  hour  

N/A 

N/A 

N/A 

<24  hours 

N/A 

N/A 

N/A 

N/A 


Best  effort  . 
30  minutes 
30  minutes 

4  hours 

2  days  

Best  effort  . 
30  days*  ... 
30  days*  ... 
30  days*  ... 
30  days  


5  minutes 
5  minutes 
2  hours  ... 
24  hours  . 
24  hours  . 
2  hours  ... 
24  hours  . 
48  hours  . 

4  days  

15  days  ... 


5  minutes. 
5  minutes. 
1 0  minutes. 
4  hours. 
4  hours. 
30  minutes. 
4  hours. 
4  hours. 
4  hours. 
4  hours. 


Notes  for  Taple  4-2 

^  Consistent 


\«lth  regulations  and  filed  tariffs,  measurement  starts  at  the  time  the  request  is  QUEUED. 


'9We  note  that 
basis  of  price,  senldenn 
1,  the  time  limits 
to  be  adequate.  A^y 


IS  a  REBID  is  only  made  on  the 

ition  in  Guide  4.5.  Table  4- 
n  Guide  4.13.  Table  4-2  ought 
objections  to  these  time  limits 


should  be  raised  in  comments  to  this  NOPR.  See 
note  72,  supra. 

"^  After  requests  for  transmission  are  confirmed, 
they  may  be  preempted  under  Table  4-3. 

"' See  §  14.2  of  the  pro /ormo  taritt 


.State 


o^SiCP  Document,  Version  1.3,  Exhibit  4-1, 
Diagram  of  Purchase  Transactions. 

"  For  convenience,  these  provisions  are  quoted  in 
Attachment  C  to  this  NOPR. 

"June  18  Order  at  62,  464-65. 
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2  Measurement  starts  at  the  time  the  request  is  first  moved  to  either  ACCEPTED  or  COUNTEROFFER.  The  time  limit  does  not  reset  on  subse- 
quent changes  of  state. 

3  Measurement  starts  at  the  time  the  Transmission  Customer  changes  the  state  to  REBID.  The  measurement  resets  each  time  the  request  is 
changed  to  REBID. 

*Sut)iect  to  expedited  time  requirements  of  Section  17.1  of  the  pro  forma  tariff.  Transmission  Providers  should  make  Ijest  efforts  to  respond 
within  72  hours,  or  prior  to  the  scheduling  deadline,  whichever  is  earlier,  to  a  request  for  Daily  Firm  Service  received  during  period  2-30  days 
ahead  of  the  service  start  time. 


The  report  also  contains  several 
guides  (recommended  Guides  4.7—4.12) 
dealing  v^rith  the  rights  and  obligations 
of  the  parties  during  negotiations. 
Recommended  Guides  4.7-4.12  provide 
as  follows: 

Guide  4.7:  Prior  to  setting  a  request  to 
ACCEPTED,  COUNTEROFFER,  or  REFUSED 
a  Provider  shall  evaluate  the  appropriate 
resources  and  ascertain  that  the  requested 
transfer  capability  is  (or  is  not)  available. 

Guide  4.8:  For  any  request  that  is 
REFUSED  or  INVALID,  the  Transmission 
Provider  should  indicate  in  the  COMMENTS 
field  the  reason  the  request  was  refused  or 
invalid. 

Guide  4.9:  The  Customer  may  change  a 
request  to  WITHDRAWN  at  any  time  prior  to 
CONFIRMED. 

Guide  4.10:  From  ACCEPTED  or 
COUNTEROFFER,  a  Customer  may  change 
the  status  to  CONFIRMED,  WITHDRAWN,  or 
REBID.  The  Customer  has  the  amount  of  time 
designated  as  "Customer  Confirmation  Time 
Limit"  in  Table  4-2  Reservation  Timing 
Requirements  to  change  the  state  of  the 
request  to  CONFIRMED.  The  Customer  time 
limit  is  measured  from  the  first  time  the 
request  is  moved  to  ACCEPTED  or 
COUNTEROFFER,  and  is  not  reset  with 
subsequent  iterations  of  negotiation. 

Guide  4.11:  After  expiration  of  the 
"Customer  Confirmation  Time  Limit," 
specified  in  Table  4-2  Reservation  Timing 
Requirements,  the  Provider  has  a  right  to 
move  the  request  to  the  RETRACTED  state. 

Guide  4.12:  Should  the  Customer  elect  to 
respond  to  a  Provider's  COUNTEROFFER  by 
moving  a  reservation  request  to  REBID,  the 
Provider  shall  respond  by  taking  the  request 
to  a  DECUNED.  ACCEPTED,  or 
COUNTEROFFER  state  within  the  "Provider 
Counter  Time  Limit,"  speciHed  in  Table  4- 
2  Reservation  Timing  Requirements.  The 
Provider  response  time  is  measured  from  the 
most  recent  REBID  time. 

Comments 

Recommended  Guide  4.8  suggests  that 
wrhen  a  request  is  REFUSED  or  INVALID 
the  transmission  provider  should 
indicate  in  the  COMMENTS  field  the 
reason  the  request  was  refused  or  found 
invalid.  Cinergy  argues  that  a 
transmission  provider  should  not  be 
required  to  enter  a  special  reason  in  the 
comment  section  for  a  "REFUSED" 
response,  since  the  definition  of 
"REFUSED"  means  that  the  request  is 
denied  due  to  lack  of  availability  of 
transfer  capability.^s 

ECI  supports  recommended  Guide 
4.9,  which  states  that  a  customer  may 


change  a  request  to  WITHDRAWN  at 
any  time  priorto  confirmation.  It  asserts 
that  this  concept  should  be  incorporated 
into  the  pro  forma  tariff. ** 

Discussion 

Recommended  Guide  4.8  would  have 
transmission  providers  give  an 
explanation  of  why  a  request  is  refused. 
Cinergy  argues  that  no  reason  other  than 
REFUSED  is  needed  to  explain  why  a 
service  request  is  rejected.  We  disagree. 
Even  though  backup  information  is 
available  upon  request  to  the 
customer,*'  there  is  a  delay  before  this 
information  is  provided.  Any  timely 
information  from  the  transmission 
provider  which  can  explain  the 
reason(s)  for  refusal  will  be  useful  to  the 
customer  in  assessing  the 
competitiveness  of  the  bid,  establishing 
a  level  of  confidence  in  the  transmission 
provider's  ATC  posting,  and  detecting 
any  instances  of  undue 
discrimination.**  For  example,  the 
reason  for  the  lack  of  ATC  may  be  that 
another  customer  has  made  a 
simultaneous  bid  for  a  longer  duration 
short-term  transmission  service.  Having 
this  information  available  in  a  timely 
manner  would  allow  the  first  customer 
to  make  a  revised  request  for  service 
that  might  be  accepted.  Another 
example  would  be  where  a  transmission 
provider  had  not  yet  updated  its  ATC 
posting  and  thus  its  OASIS  node  would 
still  show  available  ATC  even  though 
this  was  no  longer  true. 

ECI  agrees  with  recommended  Guide 
4.9  of  the  Jime  19  Report  that,  in  the 
absence  of  competing  bids,  a  customer 
may  change  a  request  to  WITHDRAWN 
any  time  prior  to  it  being  confirmed. 
However,  ECI  contends  that,  under  the 
July  17  Order,  this  may  require  a 
revision  to  §  13.2  of  the  pro  forma  tariff 
because  this  provision  is  silent  as  to  the 
withdrawal  of  a  request  for 
transmission. 


'W. 


*"ECI  Comments  at  IS. 

■'A  NOPR  on  expanding  the  availability  of  this 
back-up  information  is  pending  in  Docket  No. 
RM9a-3-000.  See  Open  Access  Same-Time 
Infomiation  System  and  Standards  of  Conduct, 
FERC  stats,  ft  Regs.  1 32,531  (199B). 

»•  Upon  review,  the  definition  of  "REFUSED"  in 
the  Data  Element  Dictionary  and  in  section  4.2.10.2 
of  the  S&CP  Document  is  unclear.  We  propose  to 
clarify  the  definition  by  inserting  the  words  "lack 
of  before  the  word  "availability."  We  invite  the 
comments  to  this  NOPR  to  address  this  issue. 


We  disagree.  When  we  addressed  the 
issue  of  reservation  time  limits  in  the 
June  18  Order,  we  agreed  with 
commenters  that  on-line  negotiation  of 
discounts  requires  predetermined  time 
limits  on  responses  by  transmission 
providers  and  customers.**  We  asked 
the  CFWG  to  examine  the  development 
of  such  deadlines  and  to  make 
recommendations  to  us.  The  deadlines 
appearing  in  recommended  Guide  4.13 
on  the  time  limits  for  customers  and 
transmission  providers  at  different 
stages  of  the  reservation  process  reflects 
the  recommendations  of  the  CPWG/How 
Group  and  appear  to  us  to  be 
reasonable.  Any  objections  to  these 
proposed  time  limits  should  be  raised  in 
comments  to  this  NOPR. 

We  disagree  with  ECI  that  the  timing 
requirements  in  Table  4-2  of  Guide  4.13 
are  inconsistent  with  section  17.5  of  the 
pro  forma  tariff.  Section  17.5  requires  a 
response  to  a  completed  appUcation  "as 
soon  as  practicable."  In  our  view.  Guide 
4.13  sets  forth  the  practicable  time 
limits  for  responses  to  various 
reservation  requests.  We  find  this 
provision  to  be  consistent  with  the  pro 
forma  tariff.^ 

We  also  find  unpersuasive  EQ's 
argument  that  the  statement,  in 
recommended  Guide  4.13,  that, 

it  is  possible  that  an  unconfirmed  request 
with  an  earlier  QUEUED  time  could  be 
preempted  (SUPERSEDED).  For  this  to  occur, 
the  subsequent  request  would  be  of  higher 
priority  or  of  greater  price  •  •  •  si 

is  inconsistent  with  the  July  17  Order 
and  needs  revision  to  include  a  right  to 
match  the  subsequent  request.  As 
discussed  above,  the  silence  of 
recommended  Guide  4.13  and  Table  4.1 
on  this  point  do  not  abrogate  the 
Commission's  findings  in  the  July  17 
Order.  These  findings  still  hold. 

Accordingly,  we  propose  to  adopt  the 
June  19  Report's  recommended  Guides 
4.6-4.13  in  the  attached  BPS&G. 

25.  Negoiiaiions  Wiih  Cotnpetinf  Bids  far  Conurained 
Resourcet  (When  Customer  Has  IMoc  Yet  ConTirmed  a 
Provider's  Accepunce)  (Section  4D  of  June  19  Report) 

Section  4D  of  the  June  19  Report 
contains  recommended  sections  4.14- 


•«  83  FERC  at  62.464. 

^We  also  note  that  in  the  Wisconsin  Electric  case 
cited  in  note  89,  supra,  the  Commission  approved 
a  revision  to  WEPCO's  individual  opien  access  tariff 
setung  a  time  limit  on  customer  confirmations. 

•>iunel9.  Report  at  18. 
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4.27  dealing  w:  th  the  procedures  for 
negotiations  ov  er  the  OASIS  when  there 
are  competing  bids  for  constrained 
resources  prior  to  a  customer  confirming 
the  transmissic  n  provider's  acceptance. 
For  the  reasons  stated  below,  we 
propose  to  ado  )t  recommended  Guides 
4.14 — 4.26.  wilh  certain  modifications, 
and  to  reject  recommended  Guide  4.27. 
When  compe  ting  bids  for  reservations 
on  constrained  resources  are  received, 
the  June  19  Rei)ort  generally 
recommends  a  varding  the  reservation 
on  a  first-come -first-served  basis. 
Exceptions  to  tpis  rule  are 
recommended  for  competing  bids  for 
short-term  tran  smission  service  that 
have  a  higher  {riority.^^  solely  because 
they  request  se  rvice  for  a  longer 
duration,  and  in  the  case  of  non-firm 
point-to-point  jansmission  service, 
requests  that  ai  e  of  the  same  duration, 
but  at  a  higher  price.  In  some  situations, 
the  right  of  firs*  refusal  is  permitted.  We 
will  now  discu  ss  the  provisions  on 
negotiations  for  competing  bids  for 
constrained  re!  lources  on  a  section-by- 
section  basis. 

Section  4.14 — ^ervice  Request  Priority 
Tiers 

vjith 


\e 


Consistent 
tariffs.  Guide 
service  into 
priority  when 
negotiating  for  _ 
Highest  prioril  y 
network,  or  k 
(subsection  4 
priority  is  giv*i 
service  (subsei  ;t 
priority  is  give  n 


lojtg 


regulations  and  filed 
.14  divides  transmission 

tiers  of  successive 
competing  bids  are 
transmission  service.^^ 
is  given  to  native  load, 
term  firm  service 
1).  Second  highest 
to  short-term  firm 
ion  4.4.2).  Third  highest 
to  network  service  on 


Row 


1 
2 

3 

4 

5 
6 

7 


Tier 


Tiei 


Ttei 

F 


Tiei 
Tiei 


Tiei 


non-designated  resoiut;es  (subsection 
4.4.3).  Fourth  highest  priority  is  given  to 
non-firm  service  (subsection  4.4.4).  Fifth 
highest  priority  is  given  to  service  over 
secondary  receipt  and  delivery  points 
(subsection  4.4.5). 

Comments 

None  of  the  comments.4flke  issue  with 
these  priorities. 

Discussion 

We  propose  to  adopt  the  priorities 
laid  out  in  Guide  4.14  as  recommended. 

Section  4.15— First-Come  First-Served 

Consistent  with  regulations  and  filed 
tariffs,  recommended  Guide  4.15 
provides  that  reservation  requests 
should  be  handled  on  a  first-come-first- 
served  basis  based  on  queue  time. 

Comments 

EPMI  notes  that  imder  the  June  19 
Report's  proposal,  requests  for  capacity 
will  no  longer  be  pro-rated  if  there  is  a 
lack  of  available  transmission  capacity. 
Instead,  requests  will  be  evaluated  on  a 
first-come-first-served  basis.  EPMI 
supports  this  change,  but  is  concerned 
about  affiliate  transactions.  EPMI  fears 
that  an  affiliate  of  the  transmission 
provider  could  obtain  all  of  the 
available  transmission  capacity,  rather 
than  having  it  pro-rated  if  there  is  a 
constraint.** 

Discussion 

EPMTs  argument  is  based  on  an 
incorrect  premise.  Currently,  under  the 
pro  forma  tariff,  transmission  is 
allocated  on  a  first-come-first-served 
basis  and  is  not  pro-rated. 


Nor,  for  two  reasons,  do  we  find 
persuasive  EPMI's  contention  that  the 
allocation  of  capacity  on  a  first-come- 
first-served  basis  would  allow  an 
affiliate  of  a  transmission  provider  to 
obtain  all  available  transmission 
capacity.  First,  the  S&CP  Document 
TRANSSTATUS  template  contains  the 
queue  time  of  a  request.  Customers  can 
monitor  requests  and  detect  any  undue 
discrimination.  Suspected  violations 
can  be  reported  to  the  Commission.  As 
long  as  capacity  is  awarded  on  a  non- 
discriminatory basis,  which  gives  the 
affihate  no  imdue  preference,  the  award 
of  capacity  should  not  be  an  issue. 
Second,  EPMI's  prediction  is 
contradicted  by  the  fact  that 
transmission  already  is  allocated  on  a 
first-come-first-served  basis  and  it  does 
not  appear  that  EPMI's  scenario  has 
come  to  pass. 

Section  4.16— Priorities  for  Competing 
Reservation  Requests 

Recommended  Guide  4.16,  which 
includes  Table  4-3.  describes  the 
relative  priorities  of  competing  service 
requests  and  rules  for  offering  a  right  of 
first  refusal,  consistent  with 
Commission  regulations  and  filed 
tariffs.  Specifically,  it  states: 

Guide  4.16:  Consistent  with  regulations 
and  filed  tariffs,  Table  4-3  describes  the 
relative  priorities  of  competing  service 
requests  and  rules  for  offering  right-of-first- 
reftisal.  While  the  table  indicates  the  relative 
priorities  of  two  competing  requests,  it  is 
intended  to  also  be  applied  in  the  more 
general  case  of  more  than  two  competing 
requests. 


Table  4-3  i^si—Phorities  for  Competing  Reservation  Requests 


Request  1 


TieH  1 :  Long-term  Fimi, 
Native  Load,  and  Net- 
work Fimn. 
2:  Short-temfi  F\tm  . 


2:  Short-term  Firm 


3:  Network  Service 
'om  Non-Designated 
Resources. 
4:  All  Non-Firm  FTP 
4:  All  Non-Firm  PTP 


Is  preempted  by  request  2 


N/A— Not  preempted  by  a  subsequent  request 


4:  All  Non-Firm  PTP 


Tier  1 :  Long-term  Firm,  Native  Load,  and  Network 
Firm),  while  Request  1  is  conditional.  Once  Re- 
quest 1  is  unconditional,  it  may  not  be  pre- 
empted. 

Tier  2:  Short-term  Firm  of  longer  term  (duration), 
while  Request  1  is  conditional.  Once  Request  1 
is  unconditional,  it  may  not  t>e  preempted. 

Tiers  1  and  2:  All  Firm  (including  Network) 


Tiers  1  and  2:  All  Firm  (including  Network) 

Tier  3:  Network  Service  from  Non-Designated  Re- 
sources. 

Tier  4:  Non-fimi  PTP  of  a  longer  term  (duration)  \ 
Except  in  the  last  hour  prior  to  start  (see  Stand- 
ard 4.23). 


Right  of  first  refusal 


N/A. 


No. 


Yes,  while  Request  1  is  conditional.  Once  Request 
1  is  unconditional,  it  may  not  be  preempted  and 
right  of  first  refusal  is  not  applicable. 

No. 


No. 
No. 


Yes. 


*2  Recommendeb  Guide  4.14  specifies  the  service 
request  priority  tifrs. 


''These  priorities  are  not  meant  to  govern 
curtailments. 


•«EPMI  Comments  at  6. 
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Table  4-3  t^si—prjorities  for  Competing  Reservation  Requests— Continued 

Row 

Request  1 

Is  preempted  by  request  2 

Right  of  first  refusal 

8 

Tier  4:  All  Non-Firm  PTP 

Tier  4:  Non-firm  PTP  of  equal  term  (duration) '  and 
higher  price,  when  Request  1  is  still  unconfirmed 
and  Request  2  is  received  pre-confirmed.  A  con- 
firmed non-firm  PTP  may  not  be  preempted  for 
another  non-firm  request  of  equal  duration.  (See 
Standards  4.22  and  4.25.). 

No. 

9 

Tier  5:  PTP  Service  over 
secondary  receipt  and 
delivery  points. 

Tier  5  can  be  preempted  by  Tiers  1  through  4  

No. 

^  Longer  duration,  in  addition  to  being  higher  SER\/ICE_INCREMENT  (i.e.,  WEEKLY  has  priority  over  DAILY),  also  may  mean  more  multiples 
of  the  same  SERVICE_INCREMENT  (i.e.,  3  Days  may  have  priority  over  2  Days). 


^  For  clarity,  we  have  identified  the  rows  in  Table  4-3. 


Guide  4.16  would  allocate  requests  for 
Tier  1  services  (native  load,  network, 
long-term  firm)  and  Tier  2  services 
(short-term  firm)  on  a  first-come-first- 
served  basis.  A  request  for  Tier  1  service 
could  not  be  preempted.  A  request  for 
Tier  2  service  that  is  "conditional" 
could  be  preempted  by  a  request  for  Tier 
1  service  without  any  right  of  first 
refusal. ^^  A  request  for  Tier  2  service 
that  is  "conditional"  could  also  be 
preempted  by  a  request  for  longer  term 
Tier  2  service  but,  under  this 
circumstance,  it  would  receive  the  right 
of  first  refusal.^' 

Tier  3  service  (network  service  fi-om 
non-designated  resources)  could  be 
preempted  by  requests  for  either  Tier  1 
or  Tier  2  service  and  would  not  receive 
the  right  of  first  refusal.  Tier  4  service 


■<>The  distinction  between  conditional  and 
unconditional  service,  as  related  to  firm  p>oint-to- 
point  service,  is  discussed  in  Order  No.  888,  FERC 
Stats.  &  Regs,  f  31,036  at  31,746,  where  we  stated: 

Accordingly,  the  Final  Rule  pro  forma  tariff 
provides  a  mechanism  to  address  this  concern 
while  safeguarding  the  rights  of  potential  customers 
to  obtain  access  to  unused  capacity.  The  tariff 
provides  that  reservations  for  short-term  firm  point- 
to-point  service  (less  than  one  year)  will  be 
conditional  until  one  day  before  the 
commencement  of  daily  service,  one  week  before 
the  commencement  of  weekly  service,  and  one 
month  before  the  commencement  of  monthly 
service.  These  conditional  reservations  may  be 
displaced  by  competing  requests  for  longer-term 
firm  point-to-point  service.  For  example,  a 
reservation  for  daily  firm  point-to-point  service 
could  be  displaced  by  a  request  for  weekly  firm 
point-to-point  service  during  an  overlapping  period. 
Before  the  applicable  reservation  deadline,  a  holder 
of  a  conditional  firm  point-to-point  reservation 
would  have  the  right  of  first  refusal  to  match  any 
longer-term  firm  point-to-point  reservation  before 
being  displaced.  After  the  deadline,  the  reservation 
becomes  unconditional,  and  the  service  would  be 
entitled  to  the  same  priorities  as  any  long-term 
point-to-point  or  network  firm  service. 

Conditional  reservations  also  are  discussed  in 
Madison  Gas  &  Electric  Company  v.  Wisconsin 
Power  &  Light  Company,  80  FERC  1  61,331  at 
62.102-03  (1997).  re/i'g  denied.  82  FERC  1  61,099 
at  61,372-73(1998). 

"  The  rights  of  first  refusal  shown  in  Table  4-3 
should  not  be  confused  with  the  right  of  first  refusal 
available  to  a  customer  with  a  pre-existing  expiring 
contract  under  Order  No.  888,  see  FERC  Stats.  & 
Regs.  1  31,036  at  31,745. 


(all  non-firm  PTP)  could  be  preempted 
by  requests  for  Tier  1,  2,  or  3  service  and 
would  receive  the  right  of  first  refusal. 
A  Tier  4  request  could  be  preempted 
(except  in  the  hour  before  service 
begins)  by  a  longer  duration  Tier  4 
service  and  would  receive  the  right  of 
first  refusal.  Until  a  Tier  4  request  is 
confirmed,  it  could  be  preempted  by  a 
preconfirmed  Tier  4  request  of  equal 
duration  and  higher  price.^^  The  request 
would  not  receive  the  right  of  first 
refusal. 

Comments 

Cinergy  asks  how  the  terms 
"conditional"  and  "unconditional" 
appearing  in  Table  4-3  should  be 
defined.»« 

ECI  asserts  that  the  concept  in 
recommended  Guide  4.16  (footnote  2  to 
Table  4-3),  that  "(llonger  duration,  in 
addition  to  being  higher 
SERVICE_INCREMENT  {i.e.,  WEEKLY 
has  priority  over  DAILY),  also  may 
mean  more  multiples  of  the  same 
SERVICE_INCREMENT  [i.e..  3  Days 
may  have  priority  over  2  Days),"  should 
also  apply  to  firm  service. 

Discussion 

Recommended  Guide  4.16  defines  the 
priorities  of  longer  duration  for  non-firm 
PTP  service  to  include  both  a  higher 
service  increment  (weekly  service  has 
priority  over  daily  service)  and 
multiples  of  the  same  service  increment 
(three  day  service  has  priority  over  two 
day  service).  ECI  requests  that  this 
definition  also  be  applied  to  firm 
service.  We  agree  with  ECI  that  multiple 
service  increments  should  have  similar 
priority  for  short-term  firm  service. i°° 
Accordingly,  we  will  revise  Table  4-3  of 
recommended  Guide  4.16  so  that  the 


98  Under  Table  4-3,  requests  for  transmission 
service  may  be  superseded  before  they  are 
confirmed.  After  they  are  confirmed,  they  may  be 
preempted  (as  provided). 

"Cinergy  Comments  at  5. 

loo  Except  in  cases  where  firm  service  becomes 
unconditional. 


footnote,  now  referencing  rows  7  and  8 
of  column  2  of  Table  4-3,  will  also  refer 
to  row  3,  column  2  of  the  table. 
Moreover,  we  find  these  reservation 
priorities  to  be  consistent  with  section 
14.2  of  the  pro  forma  tariff,  which,  by 
its  terms,  applies  only  to  non-firm 
point-to-point  transmission  service. 
Accordingly,  we  propose  to  adopt  Guide 
4.16  as  revised. 

We  find  unpersuasive  Cinergy's 
argument  that  Table  4-3  should  define 
"conditional"  and  "imconditional."  As 
seen  in  note  100,  the  concepts  of 
conditional  and  unconditional  service 
are  complicated  and  would  be 
cumbersome  to  define  in  a  table. 

Section  4.17 — Required  Posting  When  a 
Reservation  Request  Is  Preempted 

This  section  provides  that  when  a 
reservation  request  is  preempted,  the 
transmission  provider  must  post  the 
assignment  reference  number  of  the 
reservation  that  preempts  the 
reservation  request. 

Comments 

None  of  the  comments  take  issue  with 
this  recommendation. 

Discussion 

We  propose  to  adopt  Guide  4.17  as 
recommended. 

Section  4.18 — Displaced  and 
Superseded  Pending  Requests  for 
Transmission  Service 

This  section  lays  out  the 
circumstances  when  a  transmission 
provider  may  displace  or  supersede 
pending  requests  for  service  based  on 
the  priorities  laid  out  in  Table  4-3 
(Guide  4.16).  Recommended  Guide  4.18, 
which  addresses  counteroffers,  provides 
as  follows: 

Guide  4.18:  Given  competing  requests  for 
a  limited  resource  and  a  right-of-first-refusal 
is  not  required  to  be  offered,  the  Provider 
may  immediately  move  requests  in  the 
CONFIRMED  state  to  DISPLACED,  or  from  an 
ACCEPTED  or  COUNTEROFFER  state  to 
SUPERSEDED,  if  the  competing  request  is  of 
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higher  priority^  based  on  the  rules 
represented  injTable  4-3.  These  state  changes 
require  dynamic  notification  to  the  Customer 
if  the  Customer  has  requested  dynamic 
notification  on  OASIS. 

Comments 

Cinergy  stites  that,  imder 
recommendejd  Guide  4.18,  when  there 
are  competiilg  requests  for  constrained 
resources,  a  provider  may  change  a 
confirmed  reservation  from  the 
CONFIRMED  status  to  DISPLACED 
status,  if  the  Competing  request  is  of 
higher  priority,  based  on  the  rules 
represented  to  Table  4-3.  Cinergy 
asks — when  poes  the  transmission 
provider  displace  a  request?  Is  it  when 
the  transmislion  provider  accepts  the 
offer  from  a  second  customer  or  when 
the  second  customer  confirms  the  deal? 
Cinergy 's  suggested  answer  is  that  the 
transmission  provider  should  displace  a 
request  at  the  time  the  second  customer 
confirms  thejdeal.'O'  Cinergy  also 
questions  when  ATC  should  be 
decremented.  Cinergy  argues  that  ATC 
should  not  be  decremented  until  the 
customer  confirms  acceptance  of  the 
transmission  provider's  award  of  its 
capacity.  It  argues  that  a  customer 
should  not  heve  rights  to  a  transmission 
path  or  an  amount  of  capacity  until  the 
customer  coiimits  to  pay  for  it.'°2 

Recommended  Guide  4.18  would 
have  transmission  providers  voluntarily 
use  dynamiq  notification  to  notify  their 
customers  of  changes  in  their  requests 
from  the  CONFIRMED  state  to 
DISPLACEqor  from  the  ACCEPTED  or 
COUNTEROFFER  to  SUPERSEDED. 'o' 
ECI  would  require  transmission 
providers  to  use  dynamic  notification  to 
notify  their  customers  of  these  events. '°* 

In  additio  i,  ECI  cites  the  statement  in 
the  Jime  19  1  leport  that, 

it  is  possible  I  tiat  an  unconfirmed  request 
with  an  earlie  r  QUEUED  time  could  be 
preempted  (S  JPERSEDED).  For  this  to  occur, 
the  subsequei  t  request  would  be  of  higher 
priority  or  of ;  greater  price. 


Discussion 


Hat 

17 
gut 


ECI  argues 
in  the  July 
customers 
this  situation 
this  proposa  1 
Commissior 
against  PJM 


""  Cinergy 

'02  Cinergy 

loj  In  OASIS 
the  Internet  to 
when  the  statui 
changed. 

'"EaComnlents 

">' See  discussion 
in.D.13.  supra 


the  Commission's  ruling 

Order  requires  that 

the  right  of  first  refusal  in 
.  Otherwise,  ECI  argues, 
is  inconsistent  with  the 
s  decision  in  its  complaint 


103 


C(  imments  at  4. 

Ci  mments  at  4. 

'base  lA.  transmission  providers  use 
otify  customers  automatically  of 
of  a  reservation  request  has 

at  15. 

of  PJM  complaint  in  Section 


First,  Cinergy,  referring  to 
recommended  Guide  4.18,  asks  when  an 
accepted  request  for  service  is  displaced 
by  a  transmission  provider.  Guide  4.18 
states  that,  when  there  are  competing 
requests  for  constrained  resources,  a 
provider  may  change  a  confirmed 
reservation  from  the  CONFIRMED  status 
to  DISPLACED  status,  if  the  competing 
request  is  of  higher  priority,  based  on 
the  priorities  laid  out  in  Table  4-3. 
Cinergy 's  view  is  that  the  first  request 
should  be  displaced  when  the 
displacing  customer  confirms  the  deal. 
We  agree.  Otherwise,  the  displacing 
customer  can  walk  away  from  a 
transaction,  leaving  the  first  customer 
with  na  service  and  the  transmission 
provider  with  unused  capacity. 

Second,  Cinergy  also  maintains  that  a 
customer  should  not  have  rights  to 
capacity  until  it  commits  to  pay  for  it. 
We  agree.  A  customer's  confirmation 
already  is  a  commitment  to  pay  and  a 
customer's  confirmation  is  what  gives 
the  customer  its  rights  to  capacity.  After 
reviewing  recommended  Guide  4.18,  we 
do  not  believe  that  any  revision  is 
needed  to  accommodate  Cinergy 's 
concern. 

Third,  as  to  Cinergy 's  specific 
question  as  to  when  ATC  is 
decremented  (when  there  are  competing 
bids  for  constrained  resources),  we 
propose  that  the  transmission  provider 
decrement  ATC  when  it  accepts  a 
request  (without  waiting  for  the 
customer's  confirmation).  Otherwise,  a 
transmission  provider  could  be  placed 
in  the  awkweu'd  position  of  having 
accepted  10  requests  for  the  same 
constrained  capacity  and  having  several 
customers  confirm  the  deal  at  the  same 
time.  Nevertheless,  we  also  invite 
specific  comment  on  whether  ATC 
should  be  decremented  upon 
acceptance  by  a  transmission  provider 
of  the  customer's  request  or  upon  the 
customer's  confirmation  of  its  request, 
following  acceptance. 

Consistent  with  ovu-  findings  in  Order 
No.  889,  however,  ATC  postings  should 
be  updated  when  the  transmission 
service  is  reserved  (after 
confirmation).'**  In  Order  No.  889.  we 
stated. 

[a]  posting  for  a  constrained  posted  path 
must  be  updated  when  transmission  service 
on  the  path  is  reserved  or  service  ends  or 
when  the  path's  TTC  changes  by  more  than 
10  percent.'*" 


ECI  reads  recommended  Guide  4.18  to 
allow  transmission  providers  to  provide 
customers  with  dynamic  notification  of 
changes  in  the  status  of  their  reservation 
requests  on  a  "best  practice"  basis.  It 
requests  that  such  notification  be  made 
mandatory.  We  note  that  dynamic 
notification  of  changes  in  reservation 
status  is  required  by  the  Jime  18  Order 
for  customers  requesting  such 
notification.'"*  It  is  not  mandatory  for 
those  who  do  not  make  such  a  request. 
We  believe  that  our  finding  in  the  June 

18  Order  is  sufficient  to  address  ECI's 
concern  and  are  not  proposing  in  this 
NOPR  any  extension  of  dynamic 
notification  beyond  that  contained  in 
Guide  4.18  as  recommended  by  the  June 

19  Report. 

ECI  argues  that  the  statement  in  the 
June  19  Report  that  "it  is  possible  that 
an  unconfirmed  request  with  an  earlier 
QUEUED  time  could  be  preempted 
(SUPERSEDED),"  is  inconsistent  with 
the  Commission's  findings  in  the  July  17 
Order.  As  discussed  above,  although  the 
July  17  Order  held  that  a  customer 
making  a  request  for  short-term  firm 
point-to-point  service  is  to  be  afforded 
an  oppoiiimity  to  match  a  reservation 
for  short-term  firm  point-to-point 
service  of  a  longer  duration,  before 
losing  its  reservation  priority,  that  order 
did  not  address  other  circumstances 
imder  which  an  unconfirmed  request 
may  be  preempted. 'O'  Thus,  ECI's 
comments  provide  no  basis  to  reject 
Guide  4.18  and  we  propose  its  adoption 
as  recommended."" 


Section  4.19 — Counteroffers  When  Right 
of  First  Refusal  Is  Required 

Section  4.19  provides  that,  in 
instances  where  the  customer  is  entitled 
to  a  right  of  first  refusal,  the 
transmission  provider  is  to  notify  the 
customer  through  the  use  of  a 
COUNTEROFFER  of  the  opportunity  to 
match  the  subsequent  offer. 

Comments 

None  of  the  comments  address  this 
issue. 

Discussion 

We  propose  to  adopt  Guide  4.19  as 
recommended. 


'"*The  transmission  provider  adjusts  its 
calculation  of  ATC  internally  before  it  is  required 
to  post  a  revised  ATC  on  the  OASIS. 

107  Order  No.  889.  FERC  Stats.  &  Regs.  1  31,035 
at  31,606. 


"»83  FERC  at  62,463. 

109  84  KERC  at  61,196. 

I '0  Upon  review,  the  definition  of  "DISPLACED" 
in  the  Data  Element  Dictionary  and  in  section 
4.2.10.2  of  the  S&CP  Document  is  unclear.  We 
propose  to  clarify  the  definition  by  inserting  the 
words  "if  any"  after  the  word  "refusal"  to  make 
clear  that  the  existence  of  a  status  value  for 
"DISPLACED"  in  the  S&CP  Document  is  not  meant 
to  confer  any  right  of  first  refusal.  In  addition,  we 
propose  to  substitute  the  word  "replaced"  for  the 
word  "displaced"  in  the  text  of  the  definition.  We 
invite  the  comments  to  this  NOPR  to  address  this 
issue. 
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Section  4.20— Time  Limits  for  Right  of 
First  Refusal 

When  we  addressed  the  issue  of 
reservation  time  limits  in  the  Jime  18 
Order,  we  agreed  with  commenters  that 
on-line  negotiation  of  discounts  requires 
predetermined  time  limits  on  responses 
by  transmission  providers  and 
customers.  '"We  asked  the  CPWG  to 
examine  the  development  of  such 
deadlines  and  to  make 
recommendations  to  us.  The  deadUnes 
appearing  in  recommended  Guides  4.13 
and  4.20  reflect  the  recommendations  of 
the  CPWG/How  Group.  "2 

Comments 

EC!  argues  that  the  confirmation  time 
limits  in  recommended  Guide  4.20  are 
inconsistent  with  the  24-hour  time  limit 
in  the  pro  forma  tariff.  ECI  argues  that 
the  pro  forma  tariff  should  be  revised  to 
match  recommended  Guide  4.20. 
Recommended  Guide  4.20  provides  as 
follows: 

Guide  4.20:  A  Customer  who  has  been 
extended  a  right-of-first-refusal  should  have 
a  confirmation  time  limit  equal  to  the  lesser 
of  a)  the  Customer  Confmnation  Time  Limit 
in  Table  4-2  or  b)  24  hours. 

ECI  reports  that  section  4.2  of  the  pro 
forma  tariff  provides  a  confirmation 
time  limit  of  24  hours  and  suggests  that 
the  tariff  be  revised  in  accordance  with 
recommended  Guide  4.20. 

Discussion 

ECI  identifies  what  it  asserts  is  an 
inconsistency  between  recommended 
Guide  4.20  and  the  pro  forma  tariff. 
Recommended  Guide  4.20  provides  that 
a  customer  who  has  been  given  the  right 
of  first  refusal  must  respond  in  a  time 
period  equal  to  the  lesser  of  the 
confirmation  time  in  Guide  4.13  (Table 
4-2)  or  24  hours.  The  pro  forma  tariff 
provides,  at  section  17.5,  that  a  response 
to  a  completed  application  be  made  "as 
soon  as  possible." 

We  already  addressed  this  issue  in 
connection  with  our  discussion  of 
Guide  4.13  and  Table  4-2.  As  we 
explained  above, "'  we  find  the  time 
limits  prescribed  in  Guide  4.13  to  be 
both  reasonable  and  consistent  with  the 
pro /orzna  tariff. 

Section  4.21 — Non-discriminatory  Right 
of  First  Refusal  Comments 

This  recommended  standard  requires 
transmission  providers  to  apply  all 
rights  of  first  refusal  in  a  non- 
discriminatory and  open  manner. 


'•>83FERC  at  62.464. 

■■' Recommended  Guide  4.13  (Table  4-2)  is 
discussed  above  in  Section  III.D.14,  supra. 

'  '^  See  discussion  in  Section  III.D.14  above, 
supra. 


Comments 

None  of  the  comments  address  this 
issue. 

Discussion 

This  provision  is  entirely  consistent 
with  the  provisions  in  18  CFR  37.4(b)(5) 
that  require  transmission  providers  to 
operate  their  OASIS  sites  in  an  even 
handed  non-discriminatory  manner.  We 
propose  the  adoption  of  Standard  4.21 
as  recommended. 

Sections  4.22  &■  4.23— When  Confirmed 
Requests  Shall  Not  Be  Displaced 

Recommended  Standards  4.22  and 
4.23  provide  as  follows: 

Standard  4.22:  Once  a  non-firm  FTP 
request  has  been  confirmed,  it  shall  not  be 
displaced  by  a  subsequent  non-firm  FTP 
request  of  equal  duration  and  higher  price. 

Standard  4.23:  A  confirmed,  non-firm  FTP 
reservation  for  the  next  hour  shall  not  be 
displaced  within  one  hour  of  the  start  of  the 
reservation  by  a  subsequent  non-firm  FTP 
reservation  request  of  longer  duration. 

This  section  does  not  distinguish 
between  requests  that  are  pre-confirmed 
and  requests  that  are  confirmed  after 
acceptance.  Once  confirmed,  both 
requests  are  treated  alike. 

Comments 

None  of  the  comments  address  this 
issue. 

Discussion 

We  propose  to  adopt  Standards  4.22 
and  4.23  as  recommended. 

Section  4.24 — Requests  on 
Unconstrained  Paths 

Recommended  Guide  4.24  provides  as 
follows: 

Guide  4.24:  A  Transmission  Provider 
should  honor  any  reservation  request 
submitted  for  an  unconstrained  Path  if  the 
Customer's  bid  price  is  equal  to  or  greater 
than  the  Provider's  posted  offer  price  at  the 
time  the  request  was  queued,  even  if  later 
requests  are  submitted  at  a  higher  price.  This 
guide  applies  even  when  the  first  request  is 
still  unconfirmed,  unless  the  Customer 
Confirmation  Time  Limit  has  expired  for  the 
first  request. 

Comments 

None  of  the  comments  address  this 
issue. 

Discussion 

We  propose  to  adopt  Guide  4.24  as 
recommended. 

Section  4.25 — Pre-Confirmation  and 
Pre-Emption 

Recommended  Guide  4.25  would 
permit  Tier  4  (non-firm  point-to-point) 
service  of  equal  term  with  a  higher  bid 
price  to  preempt  a  request  for  the  same 


term  and  lower  bid  price,  as  long  as  the 
lower  bid  request  is  not  confirmed  and 
the  higher  bid  request  is  preconfirmed. 
Specifically,  the  provision  provides  as 
follows: 

Guide  4.25:  Once  an  offer  to  provide  non- 
firm  PTP  transmission  service  at  a  given 
price  is  extended  to  a  Customer  by  the 
Provider,  and  while  this  first  request  is  still 
unconfirmed  but  within  the  Customer 
Confirmation  Time  Limit,  the  Provider 
should  not  preempt  or  otherwise  alter  the 
status  of  that  first  request  on  receipt  of  a 
subsequent  request  of  the  same  Tier  and 
equal  duration  at  a  higher  price,  unless  the 
subsequent  request  is  submitted  as  pre- 
confirmed. 

Comments 

ECI  asks  that  recommended  Guide 
4.25  be  rejected  for  two  reasons.  First, 
it  argues  the  guide  introduces  the 
concept  of  pre-confirmed  requests  for 
transmission  service,  a  concept  that 
does  not  appear  in  the  pro  forma 
tariff."*  Second,  it  argues  that  the 
concept  violates  the  first-come-first- 
served  principle. 

Discussion 

ECI  requests  that  we  reject 
recommended  Guide  4.25  because  the 
concept  of  pre-confirmed  requests  for 
transmission  service  is  not  addressed  in 
the  pro  forma  tariff  and  because  it 
violates  the  principle  of  first-come-first- 
served.  We  disagree  for  two  reasons. 
First,  the  first-come- first-served 
reservation  priority  of  section  14.2  of 
the  pro  forma  tariff  applies  &t)m  the 
time  when  a  request  for  transmission 
service  is  made,  not  from  the  time  when 
a  request  is  confirmed.  Thus,  the 
recommended  confirmation  policy  in 
Guide  4.25  would  not  change  any 
reservation  priorities  under  section  14.2 
of  the  pro  forma  tariff.  Second,  we  find 
the  concept  of  pre-confirmed  requests  in 
Guide  4.25  to  be  consistent  with  the 
reservation  priorities  in  section  14.2  of 
the  pro  forma  tariff  If  approved,  the 
recommended  pre-confirmation  policy 
advocated  by  the  CPWG/How  Group 
would,  however,  have  an  impact  on  the 
displacement  of  requests  for  service  by 
subsequent  requests  for  service  at  a 
higher  price  or  for  a  longer  duration."' 


1 14  Under  this  concept,  customers  would  be  able 
to  make  pre-confirmed  requests  for  service  that 
would  lock  them  into  automatically  conHrming 
their  requests  for  service  (and  committing  ttiem  to 
take  service)  in  the  event  transmission  providers 
accept  their  requests  for  service.  A  pre-confirmed 
reservation  would  be  finalized  when  the 
transmission  provider  accepts  the  customer's 
request  for  Service,  without  the  need  (or 
opportunity)  tor  subsequent  customer  confirmation. 

'"Id. 


5226 


Federal  Register  /  Vol.  64.  No.  22  /  Wednesday.  February  3.  1999  /  Proposed  JRules 


26—l^ght  of  Customer  Making 

Request  To  Match  a 

Pre  Confirmed  Request  at 


Section  4 
Pre-Confirmed 
Subsequent 
Higher  Price 

Recommend^  Guide  4.26  provides  as 
follows: 


c  uring  a  negotiation  of 
to  Customer  confirmation) 
pre-jconfirmed  request  for 
spme  limited  resource  of 

higher  price  is  received, 

r^^COUNTEROFFER  the  price 

phoT  COUNTEROFFER  or 

to  match  the  competing 

live  the  first  Customer  an 

mitch  the  offer.  This  practice 

mplemented  in  a  non- 

[Emphasis  in 


manner. 


Guide  4.26:  If 
service  (i.e.,  prioi 
a  subsequent 
service  over  the 
equal  duration 
the  Provider  ma 
of  service  on  the 
ACCEPTED  price 
offer,  in  order  to 
opportunity  to 
must  be  i 
discriminatory 
original.] 

Comments 

ECI  suggests  k  wording  change  in 
recommended  tuide  4.26."*  ECI  argues 
that  to  be  consiBtent  with  the  first-come- 
first-served  and  right  of  first  refusal 
process,  transnjission  providers  electing 
to  follow  this  guide  must  be  required  to 
offer  a  COUNftROFFER. 

Discussion       I 

ECI  requests  Ihat  the  word  "may"  in 
recommended  Guide  4.26  be  changed  to 
"must."  Recommended  Guide  4.26 
states  that  und(!r  certain  circvunstances, 
"the  Provider  /  lay  COUNTEROFFER  the 
price  of  service  on  the  prior 
COUNTEROFFER  or  ACCEPTED  price 
to  match  the  cc  mpeting  offer,  in  order 
to  give  the  first  Customer  an 
opportunity  to  match  the  offer."  ECI 
argues  that,  to  Achieve  consistency  with 
the  first-come-nrst-served  and  right  to 
match  processJ  transmission  providers 
must  be  requiivd  to  offer  a 
COUNTEROFFER.  We  agree  with  ECI 
for  two  reasons.  First,  customers  must 
know  what  to  i  ixpect  from  a 
transmission  provider.  If  a  transmission 
provider  alloiA^  some  customers  the 
right  to  matchJit  must  allow  all 
customers  the  right  to  match.  Second, 
even  though  ti  e  recommended  guide 
provides  that  tpe  "practice  must  be 
implemented  ijn  a  non-discriminatory 
manner,"  them  is  too  much  room  for 
discrimination  if  providing  the  right  to 
match  is  optio  lal. 

As  we  are  pi  oposing  that  Guide  4.26 
be  adopted  as  j  guide  rather  than  as  a 
standard,  a  transmission  provider  would 
have  the  option  not  to  follow  this 
guideline.  HoMfever,  by  proposing  to 
adopt  the  sugj  ested  language  change, 
we  seek  to  ass  ire  that  if  the 
transmission  j  irovider  elects  to  follow 
this  guide,  it  v  rill  do  so  uniformly  and 
not  selectivel) . 


"•EaCommer  sat  16. 


Section  4.27 — Curtailment  of  Nonfirm 
PTP  Service 

Recommended  Guide  4.27  provides 
that  curtailment  of  non-firm  point-to- 
point  transmission  service  should  not  be 
based  on  price.  Specifically,  it  provides 
as  follows: 

Guide  4.27:  Curtailment  of  non-firm  PTP 
should  not  consider  price. 

Comments 

Cinergy  argues  that  curtailments  are 
not  within  the  scope  of  the  Business 
Practices  Report. 

Discussion 

Cinergy  notes  that  recommended 
Guide  4.27,  which  recommends  that 
curtailment  of  non-firm  PTP  not  be 
based  on  price,  is  outside  the  scope  of 
Phase  lA  business  practices.  We  agree 
that  the  definition  of  curtailment 
practices  is  beyond  the  scope  of  this 
proceeding.  In  the  June  18  Order,  we 
agreed  to  displaying  curtailment  priority 
information  in  certain  templates 
contained  in  the  S&CP  Document.''^ 
However,  we  specifically  cautioned 
that, 

our  adoption  of  a  place  on  the  OASIS  for 
these  data  elements  does  not  constitute  an 
approval  of  the  NERC  or  other  curtailment 
priorities.''" 

As  we  stated  in  Coalition  Against 
Private  Tariff s,^"^^  curtailment  priorities 
are  governed  by  the  pro  forma  tariff. 
Accordingly,  we  do  not  propose  to 
adopt  recommended  Guide  4.27  for  the 
reasons  discussed  above.  Commenters 
disagreeing  with  this  view  should 
address  this  matter  in  their  comments  to 
this  NOPR. 

16.  Transmission  Provider  Requirements 
(Section  58)  of  June  19  Report) 

Phase  lA  OASIS  data  templates  allow 
the  coupling  of  ancillary  service 
arrangements  with  the  purchase  of 
transmission  service  for  the  purpose  of 
simplifying  the  overall  process  for 
customers.  Transmission  providers  must 
indicate  (consistent  with  filed  tariffs) 
what  services  are  MANDATORY  (must 
be  taken  from  the  Primary  Provider), 
REQUIRED  (must  be  provided  for  but 
may  be  procured  from  alternative 
sources),  or  OPTIONAL  (not  required  as 
a  condition  of  transmission  service). 
While  these  interactions  are  available  in 
the  Phase  lA  S&CP  Document,  there  is 
a  need  to  clarify  the  associated  BPS&G. 
The  associated  recommended  Standards 
and  Guides  5.1,  5.2,  5.3,  and  5.4  apply 


'"83  FERC  at  62.462. 

'<»M. 

"«  83  FERC  at  61,043.  See  discussion  of  NERC 
and  MAPP  Orders  in  Section  III.D.6  and  notes  27- 
28,  at>ove.  supra. 


to  services  defined  in  filed  tariffs. 
Recommended  Standards  5.1  and  5.3, 
and  recommended  Guides  5.2  and  5.4. 
provide  as  follows: 

Standard  5.1:  The  Transmission  Provider 
shall  designate  which  ancillary  services  are 
MANDATORY,  REQUIRED,  or  OPTIONAL 
for  each  offered  transmission  service  to  the 
extent  these  requirements  can  be  determined 
in  advance  of  the  submittal  of  a  reservation 
request  on  a  specific  Path  by  a  Transmission 
Customer. 

Guide  5.2:  A  Transmission  Provider  may 
modify  a  Transmission  Customer's  service 
request  to  indicate  the  Transmission  Provider 
as  the  SELLER  of  any  ancillary  service, 
which  is  MANDATORY,  to  be  taken  from  the 
Transmission  Provider. 

Standard  5.3:  For  REQUIRED  and 
OPTIONAL  services,  the  Transmission 
Piovider  shall  not  select  a  SELLER  of 
ancillary  service  without  the  Transmission 
Customer  first  selecting  that  SELLER. 

Guide  5.4:  A  Transmission  Provider  may 
accept  a  Transmission  Customer's  request  for 
an  ancillary  service,  which  is  not 
MANDATORY  or  REQUIRED,  but  shall 
indicate  to  the  Transmission  Customer  at  the 
time  of  acceptance  under  PROVIDER 
COMMENTS  that  the  service  is  not 
MANDATORY  or  REQUIRED. 

Comments 

With  regard  to  section  53  of  the  June 
19  Report,  Cinergy  asserts  that  ancillary 
services  cannot  be  easily  categorized  as 
"MANDATORY,"  "REQUIRED,"  or 
"OPTIONAL"  on  the  basis  of 
transmission  service.  Instead,  it  suggests 
that  services  be  categorized  on  the  basis 
of  path  because  different  ancillary 
services  are  required  depending  on 
whether  the  service  is  into,  out  of.  or 
across,  a  system.'^ 

Discussion 

We  propose  to  adopt  recommended 
Standards  5.1  and  5.3  and 
recommended  Guides  5.2  and  5.4. 
Cinergy's  concern  that  services  be 
categorized  on  the  basis  of  path  would 
add  imdue  complexity  at  this  time  and 
has  not  been  shown  to  be  needed  since 
only  Cinergy  is  seeking  such 
information.  Thus,  no  modification  of 
these  recommended  Standards  and 
Guides  is  warranted.  Moreover, 
ancillary  services  are  an  essential  part  of 
a  transmission  service  contract. 
Therefore,  the  process  for  making 
transmission  contracts  on  the  OASIS  is 
improved  through  the  proposed 
definitions  and  processes  that  spell  out 
the  mandatory,  required,  and  optional 
ancillary  services  related  to  the 
transmission  reservation. 


>20Cinergy  Comments  at  5. 
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17.  Transmission  Customer 
Requirements  (Section  5C  of  Jime  19 
Report) 

The  Jirne  19  Report  recommends  that 
the  transmission  customer  should  make 
known  to  the  transmission  provider  (at 
the  time  of  the  reservation  request) 
certain  options  related  to  arrangement  of 
ancillary  services,  including  taking  all 
the  MANfDATORY  and  REQUIRED 
ancillary  services  from  the  primary 
provider,  taking  REQUIRED  ancillary 
services  from  a  third  party  seller, 
purchasing  OPTIONAL  services,  and 
arranging  for  ancillary  services  in  the 
future  (prior  to  scheduling).  The  June  19 
Report  then  recommends  Guides  5.5 
and  5.6.  Recommended  Guides  5.5  fmd 
5.6  provide  as  follows: 

Guide  5.5:  The  Transmission  Customer 
should  indicate  with  the  submittal  of  a 
transmission  reservation  request,  the 
preferred  options  for  provision  of  ancillary 
services,  such  as  the  desire  to  use  an 
alternative  resource. 

Guide  5.6:  A  Transmission  Customer  may, 
but  is  not  required  to,  indicate  a  third  party 
SELLER  of  ancillary  services,  if  these  services 
are  arranged  by  the  Transmission  Customer 
off  the  OASIS  and  if  such  arrangements  are 
permitted  by  the  Transmission  Provider's 
tariff. 

Comments 

No  specific  comments  were  filed  on 
these  guides. 

Discussion 

We  propose  to  adopt  recommended 
Guides  5.5  and  5.6. 

E.  Recommended  Revisions  to  Pro 
Forma  Tariff  (Appendix  A  of  the  June  19 
Report) 

Based  on  the  business  practices 
recommended  above,  the  June  19  Report 
recommends  that  we  modify  three 
sections,  14.2,  14.7  and  17.5,  of  the  pro 
forma  tariff. '2'  As  discussed  below,  we 
view  the  recommended  revisions  as 
either  unwarranted  or  unnecessary  and 
are  not  persuaded  to  make  any 
modifications  to  the  pro  forma  tariff  at 
this  time. 

1.  Section  14.2 — Reservation  Priority 

Section  14.2  of  the  pro  forma  tariff 
provides,  in  pertinent  part: 

A  higher  priority  will  be  assigned  to 
reservations  with  a  longer  duration  of 
service.  In  the  event  the  Transmission 
System  is  constrained,  competing  requests  of 
equal  duration  will  be  prioritized  based  on 
the  highest  price  offered  by  the  Eligible 
Customer  for  the  Transmission  Service. 
Eligible  Customers  that  have  already  reserved 


shorter  term  service  have  the  right  of  first 
refusal  to  match  any  longer  term  reservation 
before  being  preempted. '^^ 

The  CPWG/How  Group  argues  that  this 
creates  problems.  While  not  disputing 
that  requests  for  service  of  greater 
duration  or  for  a  higher  price  should 
have  priority  over  requests  for  shorter 
duration  or  lower  price,  the  June  19 
Report  expresses  a  concern  diat  a  last- 
minute  subsequent  request  for  non-firm 
transmission  service  could  displace  an 
earlier  request  for  non-firm  transmission 
service  without  leaving  the  first  bidder 
time  to  make  alternate  arrangements. 
CPWG/How  Group  recommends  that 
customers  be  allowed  to  make  pre- 
confirmed  requests  for  service,  locking 
themselves  into  automatically 
confirming  their  requests  for  service 
(and  committing  them  to  take  service)  in 
the  event  the  transmission  provider 
accepts  their  request  for  service. 
Although  transmission  providers  could 
reject  the  request  if  a  competing  bid  at 
a  higher  price  or  for  a  longer  diu-ation 
is  received  before  the  transmission 
provider  accepts  the  request  from  the 
first  customer,  it  is  recommended  that, 

once  an  Eligible  Customer  confirms  a 
reservation  at  a  given  price,  a  subsequent 
request  of  equal  duration  but  at  a  higher  price 
will  not  be  allowed  to  displace  the  confirmed 
reservation.'" 

As  to  subsequent  requests  for  a  longer 
duration,  it  is  recommended  that, 

once  an  Eligible  Customer  confirms  a 
reservation,  a  subsequent  request  of  longer 
duration  made  within  an  hour  of  the 
scheduled  start  of  the  confirmed  reservation 
will  not  be  allowed  to  displace  the  confirmed 
reservation  for  that  next  hour. '2* 

Thus,  under  these  proposals,  if  a 
customer  makes  a  pre-confirmed 
reservation,  it  would  obtain  protection 
from  displacement  from  competing  bids 
earlier  than  if  it  waits  to  confirm  its 
request  after  the  transmission  provider 
accepts  the  request.  However,  even 
without  pre-confirmation,  after 
confirmation,  any  customer  confirming 
its  request  would  receive  the  same 
protection  against  displacement  from 
subsequent  requests  for  service. 

CPWG/How  Group  also  recommends 
that  the  right  to  match  subsequent 
requests  for  service  (first  refusal), 
currently  guaranteed  by  §  14.2  of  the  pro 
forma  tariff  (to  match  subsequent 
requests  for  hourly  non-firm 


12'  For  convenience,  sections  14.2, 14.7.  and  17.5 
of  the  pro  forma  tariff  are  provided  in  Attachment 
B  to  thU  NOPR. 


122  Order  No.  S88-A.  FERC  Stats.  &  Regs.  1 31,048 
at  30.518. 

'2' This  proposal  steins  from  recommended 
Standard  4.22  and  recommended  Guide  4.25  and 
the  priorities  appearing  on  row  8,  Table  4-3 
(recommended  Guide  4.16). 

'2'This  proposal  stems  from  recommended 
Standard  4.23  and  the  priorities  appearing  on  row 
7,  Table  4-3  (recommended  Guide  4.16). 


transmission  service  of  longer  duration 
if  matched  "immediately"),  be  extended 
to  allow  matching  within  five 
minutes.'" 

To  implement  these  proposals,  CPWG 
advocates  revising  §  14.2  of  the  pro 
forma  tariff  to  read  as  follows: 

14.2  Reservation  Priority:  Non-Fiim  Point- 
To-Point  Transmission  Service  shall  be 
available  from  transmission  capability  in 
excess  of  that  needed  for  reliable  service  to 
Native  Load  Customers,  Network  Customers 
and  other  Transmission  Customers  taking 
Long-Term  and  Short-Term  Firm  Point-To- 
Point  Transmission  Service.  A  higher  priority 
will  be  assigned  to  reservations  with  a  longer 
duration  of  service,  except  that  once  an 
Eligible  Customer  confirms  a  reservation,  a 
subsequent  request  of  longer  duration  made 
within  an  hour  of  the  scheduled  start  of  the 
confirmed  reservation  will  not  be  allowed  to 
displace  the  confirmed  reservation  for  that 
next  hour.  In  the  event  the  Transmission 
System  is  constrained,  competing  requests  of 
equal  duration  will  be  prioritized  based  on 
the  highest  price  offered  by  the  Eligible 
Customer  for  the  Transmission  Service, 
except  that  once  an  Eligible  Customer 
confirms  a  reservation  at  a  given  price,  a 
subsequent  request  of  equal  duration  but  at 
a  higher  price  will  not  be  allowed  to  displace 
the  confirmed  reservation.  Eligible  Customers 
that  have  already  reserved  shorter-term 
service  have  the  right  of  first  refusal  to  match 
any  longer-term  reservation  before  being 
preempted.  A  longer-term  comf>eting  request 
for  Non-Firm  Point-To-Point  Transmission 
Service  will  be  granted  if  the  Eligible 
Customer  with  the  right  of  first  refusal  does 
not  agree  to  match  the  competing  request:  (a) 
immediately  within  five  minutes  for  hourly 
Non-Firm  Point-To-Point  Transmission 
Service  after  notification  by  the  Transmission 
Provider;  and,  (b)  within  24  hours  (or  earlier 
if  necessary  to  comply  with  the  scheduling 
deadlines  provided  in  §  14.6)  for  Non-Firm 
Point-To-Point  Transmission  Service  other 
than  hourly  transactions  after  notification  by 
the  Transmission  Provider.  Transmission 
service  for  Network  Customers  from 
resources  other  than  designated  Network 
Resources  will  have  a  higher  priority  than 
any  Non-Firm  Point-To-Point  Transmission 
Service.  Non-Firm  Point-To-Point 
Transmission  Service  over  secondary  Point(s) 
of  Receipt  and  Point(s)  of  Delivery  will  have 
the  lowest  reservation  priority  under  the 
Tariff. 

Comments 

ECI  argues  that  this  provision  needs  to 
be  reconciled  writh  the  Commission's 
findings  in  the  July  17  Order. 

Discussion 

We  agree  with  CPWG/How  Group  that 
it  might  be  beneficial  to  allow  customers 
to  "hedge"  their  requests  for  service  by 
making  pre-confirmed  requests  for 
service.  However,  we  disagree  that  this 


■2>This  change  stems  from  the  reservation  timing 
guidelines  appearing  on  row  1,  Table  4-2 
(recommended  Guide  4.13). 
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requires  any  mDdification  to  §  14.2  of 
the  pro  forma  I  ariff. 

Section  14.2  creates  reservation 
priorities  base(  on  price  and  duration 
that  we  have  n )  inclination  to  revise. 
However,  noth  ng  in  §  14.2  either 
condones  or  cc  ndemns  the  use  of  pre- 
confirmed  rese  rvations.  In  evaluating 
competing  reqiiests  for  transmission 
service,  we  belSeve  that  §  14.2  properly 
directs  the  trar  smission  provider  to  give 
priority  to  reqv  lests  for  service  at  a 
higher  price  oi  for  a  longer  duration. 
However,  §  14,2  does  not  address 
displacement  of  an  accepted  and 
confirmed  reqi  lest  for  transmission 
service  upon  r  sceipt  of  a  subsequent 
request  for  service. 

The  remaining  question,  therefore,  is 
whether  transi  nission  providers  need  to 
file  a  revision  o  their  individual  open 
access  tariff  to  implement  the  pre- 
confirmation  proposals  outlined  in 
CPWG/How  G  roup's  recommended 
revisions  to  §  '  4.2  of  the  pro  forma 
tariff.  Given  tl  e  silence  of  §  14.2  on  this 
subject,  to  the  extent  that  a  transmission 
provider  seeks  to  add  a  pre-confirmation 
procedure,  it  \/ould  need  to  file,  for 
Commission  a  jproval.  a  revision  to  its 
individual  op<  n  access  tariff. 

As  to  the  pr  )posal  that  we  revise 
section  14.2  of  the  pro  forma  tariff  to 
allow  a  matching  response  to  a 
competing  request  for  hourly  non-firm 
point-to-point]  transmission  service 
within  five  minutes  of  notification  by 
the  transmission  provider,  we  find  this 
recommendea  revision  unnecessary. 
Currently,  section  14.2  requires  an 
eligible  customer  with  the  right  of  first 
re^sal  to  match  the  competing  request 
immediately  mr  non-firm  point-to-point 
transmission  |ervice.  A  matching 
response  required  within  five  minutes 
of  notification  by  the  transmission 
provider  would  satisfy  the  intent  of 
section  14.2  tiat  a  matching  response  be 
made  immediately. 

As  to  ECI's  krgujnent  that  the 
recommendea  revisions  to  section  14.2 
of  the  pro  fonha  tariff  need  to  be 
reconciled  wi\h  the  Commission's 
findings  in  th^  July  17  Order,'^^  we  find 
that  these  corcems  are  moot  in  light  of 
our  determini  ition  to  leave  section  14.2 
unchanged.' 2' 


2.  Section 
Interruption 

The  June  1 
we  revise 
tariff  to 
firm  transmi 
non-firm 


14y — Curtailment  or 
Service 


1 2ft  Discussed  i 

"'' As  discu 

also  find  that  EG 


jsse  1 


<)f: 

Report  recommends  that 
section  14.7  of  the  pro  forma 
prevent  the  interruption  of  non- 
ssion  service  in  favor  of 
tran  smission  service  of  the 


Section  III.D.13  above,  supra. 
in  Section  ni.D.13,  supra,  we 
misinterprets  the  July  17  Order. 


same  duration,  but  at  a  higher  price  (for 
the  same  reasons  advanced  regarding 
similar  changes  to  section  14.2). 
Specifically,  the  June  19  Report 
recommends  that  we  revise  section  14.7 
of  the  pro  forma  tariff  to  provide  as 
follows: 

14.7  Curtailment  or  Interruption  of  Service: 
The  Transmission  Provider  reserves  the  right 
to  Curtail,  in  whole  or  in  part,  Non-Firm 
Point-To-Point  Transmission  Service 
provided  under  the  Tariff  for  reliability 
reasons  when,  an  emergency  or  other 
unforeseen  condition  threatens  to  impair  or 
degrade  the  reliability  of  its  Transmission 
System.  The  Transmission  Provider  reserves 
the  right  to  Interrupt,  in  whole  or  in  part, 
Non-Firm  Point-To-Point  Transmission 
Service  provided  under  the  Tariff  for 
economic  reasons  in  order  to  accommodate 

(1)  a  request  for  Firm  Transmission  Service, 

(2)  a  request  for  Non-Firm  Point-To-Point 
Transmission  Service  of  greater  duration,  or 

(3)  [a  request  for  Non-Firm  Point-To-Point 
Transmission  Service  of  equal  duration  with 
a  higher  price,  or  (4)1  transmission  service  for 
Network  Customers  from  non-designated 
resources.  The  Transmission  Provider  also 
will  discontinue  or  reduce  service  to  the 
Transmission  Customer  to  the  extent  that 
deliveries  for  transmission  are  discontinued 
or  reduced  at  the  Point(s)  of  Receipt.  Where 
required.  Curtailments  or  Interruptions  will 
be  made  on  a  non-discriminatory  basis  to  the 
transaction(s)  that  effectively  relieve  the 
constraint,  however,  Non-Firm  Point-To- 
Point  Transmission  Service  shall  be 
subordinate  to  Firm  Transmission  Service.  If 
multiple  transactions  require  Curtailment  or 
Interruption,  to  the  extent  practicable  and 
consistent  with  Good  Utility  Practice, 
Curtailments  or  Interruptions  will  be  made  to 
transactions  of  the  shortest-term  (e.g.,  hourly 
non-firm  transactions  will  be  Curtailed  or 
Interrupted  before  daily  non-firm 
transactions  and  daily  non-firm  transactions 
will  be  Curtailed  or  Interrupted  before 
weekly  non-firm  transactions).  Transmission 
service  for  Network  Customers  from 
resources  other  than  designated  Network 
Resources  will  have  a  hi^er  priority  than 
any  Non-Firm  Point-To-Point  Transmission 
Service  under  the  Tariff.  Non-Firm  Point-To- 
Point  Transmission  Service  over  secondary 
Point(s)  of  Receipt  and  Point(s)  of  Delivery 
will  have  a  lower  priority  than  any  Non-Firm 
Point-To-Point  Transmission  Service  under 
the  Tariff.  The  Transmission  Provider  will 
provide  advance  notice  of  Curtailment  or 
Interruption  where  such  notice  can  be 
provided  consistent  with  Good  Utility 
Practice. 

Comments 

Cinergy  recommends  that  the 
recommended  change  not  be  made.'^" 

Discussion 

We  agree  with  Cinergy  that  the 
recommended  change  should  not  be 
made.  We  reach  this  conclusion  for 


12' Cinergy  Comments  at  6.  Cinergy  gives  no 
reason  for  this  comment. 


several  reasons.  First,  the  June  19  Report 
[see  pages  A-4  and  A-5)  fails  to  provide 
any  support  for  the  proposal.  Second,  as 
discussed  above,  we  have  not  been 
persuaded  to  revise  the  reservation 
priorities  in  section  14.2  and  thus  there 
is  no  need  to  revise  section  14.7.  for 
consistency.  Third,  in  any  event, 
curtailments  and  reservation  priorities 
are  completely  distinct  subjects.  Thus, 
even  if  we  were  to  revise  the  reservation 
priorities  in  section  14.2,  we  would 
need  more  of  a  reason  than  that  to  revise 
the  curtailment  priorities  in  section 
14.7.  Moreover,  as  we  discussed  in 
Section  III.D.5  above,  this  order  does  not 
disturb  the  curtailment  priorities  of 
section  14.7  of  the  pro  forma  tariff. 

3.  Section  17.5 — Response  to  a 
Completed  AppUcation 

The  recommended  change  to  Section 
17.5  would  require  transmission 
providers  to  use  best  efforts  to  respond 
promptly  to  applications  for  daily  firm 
service  made  within  24  hours  of  start  of 
the  transaction.  The  June  19  Report 
recommends  that  section  17.5  of  the  pro 
forma  tariff  be  revised  to  provide  as 
follows: 

17.5  Response  to  a  Completed  Application: 
Following  receipt  of  a  Completed 
Application  for  Firm  Point-To-Point 
Transmission  Service,  the  Transmission 
Provider  shall  make  a  determination  of 
available  transmission  capability  as  required 
in  Section  15.2.  (The)  Except  for  a  Completed 
Application  for  Daily  Firm  service  received 
less  than  24  hours  prior  to  the 
commencement  of  the  transmission  service, 
the  Transmission  Provider  shall  notify  the 
Eligible  Customer  as  soon  as  practicable,  but 
not  later  than  thirty  (30)  days  after  the  date 
of  receipt  of  a  Completed  Application  either 
(I)  if  it  will  be  able  to  provide  service  without 
performing  a  System  Impact  Study  or  (ii)  if 
such  a  study  is  needed  to  evaluate  the  impact 
of  the  Application  pursuant  to  Section  19.1. 
For  a  Completed  Application  for  Daily  Firm 
service  received  less  than  24  hours  prior  to 
the  conunencement  of  the  transmission 
service,  the  Transmission  Provider  shall  use 
its  best  efforts  to  respond  promptly  to  notify 
the  Eligible  Customer  if  it  will  be  able  to 
provide  the  service.  Responses  by  the 
Transmission  Provider  must  be  made  as  soon 
as  practicable  to  all  completed  applications 
(including  applications  by  its  own  merchant 
function)  and  the  timing  of  such  responses 
must  be  made  on  a  non-discriminatory  basis. 

Comments 

No  comments  were  received  on  this 
issue. 

Discussion 

We  do  not  agree  that  any  revision  to 
the  pro  forma  tariff  is  needed  to 
accommodate  this  proposal.  Section 
17.5  requires  a  response  as  soon  as 
practicable.  It  would  not  be  reasonable 
to  interpret  "as  soon  as  practicable,"  in 
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dealing  with  a  response  for  daily 
service,  as  allowing  a  transmission 
provider  to  take  up  to  thirty  days  in 
responding  to  a  request  for  service.  The 
"not  longer  than  thirty  (30)  days" 
language  was  not  intended  to  allow 
transmission  providers  to  stall  in  giving 
timely  responses  to  requests  for  shorter 
duration  services.  The  analysis  needed 
to  respond  to  requests  for  shorter 
duration  service  is  simpler  and  can  be 
accomplished  much  faster.  We  need  not 
revise  section  17.5  to  require  "best 
efforts"  to  respond  promptly  to 
customers  requesting  daily  service, 
because  that  requirement  already  is 
implicit  in  the  requirement  to  respond 
"as  soon  as  practicable." 

F.  September  15th  Filing  of  Standards 
for  Naming  Transmission  Paths 

In  its  July  1998  OASIS  order,  the 
Commission  requested  that  CPWG/How 
Group  recommend  a  consistent  naming 
convention  for  transmission  paths.  On 
September  15, 1998,  CPWG/How  Group 
made  a  joint  filing  proposing  such 
standards. 

The  existing  S&CP  Document  contains 
a  path  naming  convention.  Paths  are 
designated  using  a  50-character 
alphanumeric  string: 

RegionCode/transmissionProviderCode/ 
PathNarae/Optionai  From-to  (POR-POD)/ 
Spare 

CPWG/How  Group  asserts  that  the 
structure  of  the  string  is  appropriate,  but 
that  more  specificity  is  needed  to  assure 
consistency  among  transmission 
providers  in  the  designation  of  path 
names.  Since  a  single  transaction  may 
span  multiple  providers,  consistent 
names  will  make  it  easier  to  move 
power  across  the  systems  of  several 
transmission  providers. 

Specifically,  CPWG/How  Group 
recommend: 

Standard  6.1:  A  transmission  provider 
shall  use  the  path  naming  convention 
defined  in  the  S&CP  Data  Dictionary  for  the 
naming  of  ail  reservable  paths  posted  on 
OASIS. 

Standard  6.2:  A  transmission  provider 
shall  use  the  third  field  in  the  path  name  to 
indicate  the  sending  and  receiving  control 
areas.  The  control  areas  shall  be  designated 
using  standard  NERC  codes  for  the  control 
areas,  separated  by  a  hyphen.  For  example, 
the  first  three  fields  of  the  path  name  will  be: 
RR/TPTP/CAXX-CAYY/ 

Standard  6.3:  A  transmission  provider 
shall  use  the  fourth  field  of  the  path  name 
to  indicate  POR  and  POD  separated  by  a 
hyphen.  For  example,  a  path  with  a  specific 
POR/POD  would  be  shown  as: 

RR/TPTP/CAXX-CAYY/  PORPORPORPOR- 
PODPODPODPOD/ 

If  the  POR  and  POD  are  designated  as 
control  areas,  then  the  fourth  field  may  be 
left  blank  (as  per  the  example  in  6.2). 


Guide  6.4:  A  transmission  provider  may 
designate  a  sub-level  for  Points  of  Receipt 
and  Delivery.  For  example,  a  customer 
reserves  a  path  to  POD  AAAA.  The  ultimate 
load  may  be  indeterminate  at  the  time.  Later, 
the  customer  schedules  energy  to  flow  to  a 
particular  load  that  may  be  designated  by  the 
transmission  provider  as  a  sub-level  Point  of 
Delivery.  This  option  is  necessfiry  to  ensure 
certain  providers  are  not  precluded  from 
using  more  specific  service  points  by  the 
inclusion  of  the  POR/POD  in  the  path  name. 
All  sub-level  PORs  and  PODs  must  be 
registered  as  such  on  www.tsin.com. 

Comments 

APPA  was  the  only  commenter.  While 
APPA  has  some  reservations  about  the 
recommended  standards,  it  recommends 
that  the  standards  be  adopted.  APPA's 
qualms  are  due  to  its  fear  that  the 
standards  could  be  used  to  impose 
anticompetitive  burdens  on  market 
participants  by  requiring  a  higher  degree 
of  POR-POD  specificity  for  customers 
than  for  the  transmission  providers' 
own  use  of  their  systems.  APPA 
requests  that  the  Commission  remain 
vigilant  and  hear  customer  complaints  if 
the  standard  is  used  to  disadvantage 
competitors.'29 

Discussion 

We  propose  to  adopt  the  standards 
(6.1,  6.2,  and  6.3)  and  guide  (6.4)  on  this 
subject  recommended  by  CPWG/How 
Group  in  their  September  15, 1998 
submittal.  The  approach  which  has  been 
in  use  permitted  flexibility  in  the  use  of 
optional  fields,  but  has  resulted  in 
inconsistent  path  naming.  The 
recommended  standards  and  guides,     . 
which  use  the  previously  optional  fields 
to  specify  control  area  codes  for  Point  of 
Receipt  and  Point  of  Delivery,  will 
provide  consistency  in  path  naming, 
and  improve  efficiency  in  the 
reservation  process.  There  were  no 
commenters  objecting  to  the 
recommended  standards  and  guides.  We 
acknowledge  APPA's  concerns  about 
the  potential  for  abuse,  and  we  will  be 
responsive  to  complaints  about  possible 
abuses  which  might  result  from  the 
requirement  to  specify  control  areas  for 
POR-POD  when  making  transmission 
reservations. 

IV.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(RFA),'3o  requires  the  Commission  to 
describe  the  impact  a  proposed  rule 
would  have  on  small  entities  or  to 
certify  that  the  rule,  if  promulgated,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 


The  mandatory  standards  and 
voluntary  best  practices  guides 
proposed  in  this  NOPR  would  be 
applicable  to  the  same  entities  subject  to 
the  requirements  of  the  OASIS  Final 
Rule  (i.e.,  public  utilities). '3'  As  we 
explained  in  Order  No.  889-A,  however, 
under  appropriate  circumstances  the 
Commission  will  grant  waiver  of  the 
OASIS  Final  Rule  requirements  to  small 
pubhc  utilities.  We  further  explained 
that  the  Commission's  waiver  policy 
follows  the  SBA  definition  of  small 
electric  utility  '^2  and  that  34  small 
entities  had  received  waivers  of  the 
requirement  to  establish  and  maintain 
an  OASIS  and  five  small  entities  had 
received  waivers  of  the  OASIS 
Standards  of  Conduct  requirements.'" 
These  decisions  show  that  the 
Commission  carefully  evaluates  the 
effect  of  the  OASIS  Final  Rule  on  small 
electric  utilities  and  is  granting  waivers 
where  appropriate,  thus  mitigating  the 
effect  of  that  rule  on  small  public  and 
non-pubUc  utilities. 

The  rules  here  proposed  would 
merely  increase  the  uniformity  of  the 
business  practices  pubUc  utilities  would 
have  to  adopt  in  any  event  to  comply 
with  Order  Nos.  888  and  889  and  other 
Commission  orders.  This  being  the  case, 
under  section  605(b)  of  RFA.  the 
Commission  hereby  certifies  that  this 
proposed  rule  will  not,  if  promulgated, 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  RFA. 
Accordingly,  no  regulatory  flexibility 
analysis  is  required  pursuant  to  section 
603  of  RFA. 

V.  Environmental  Statement 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  be 
prepared  for  a  Commission  action  that 
may  have  a  significant  effect  on  the 


I »  APPA  Comments  at  2-3. 
'»5U.S.C.  601-612. 


'31  In  the  OASIS  Final  Rule,  we  noted  that  the 
entities  that  would  have  to  comply  with  the  OASIS 
Final  Rule  are  public  utilities.  See  Order  No.  889- 
A.  FERC  Stats,  k  Regs  1 31  049  at  30,578. 

'"Sees  U.S.C.  S§ 601(3]  and  601(6) and  15 
U.S.C.  S  632(a).  The  RFA  defines  a  small  entity  as 
one  that  is  independently  owned  and  not  dominant 
in  its  field  of  operation.  See  IS  U.S.C.  §  632(a).  The 
Small  Business  Administration  defines  a  small 
electric  utility  as  one  that  disposes  of  4  million 
MWh  or  less  of  electric  energy  in  a  given  year.  See 
13  CFR  121.601  (Major  Group  49— Electric.  Gas  and 
Sanitary  Services). 

In  the  Open  Access  Final  Rule,  we  concluded 
that,  under  these  definitions,  the  Open  Access  Final 
Rule  and  the  OASIS  Final  Rule  would  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities.  We  reaffirmed  that 
conclusion -!n  Order  Nos.  888-A  and  889-A. 

'"SeeOrcfer  No.  889-A,  FERC  Stats.  &  Regs, 
f  31.049  at  3U,S78. 
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VI.  Informatiim  Collection  Statement 

Based  on  oi  ir  experience  in  OASIS 
implementati  an  over  the  past  four  years, 
the  Commission  refined  the  estimate  of 
reporting  entities  covered  by  OASIS 
regulations.  Our  latest  estimate  is  that 
140  respondents  are  required  to  collect 
information  linder  the  OASIS 
regulations.  However,  as  discussed 
above,  this  NbPR  does  not  impose  any 
new  information  collection  burdens. 
Collectively,  the  OASIS  rulemaking 
information  ooUection  is  covered  by 
FERC-717  as  [covered  by  our  December 
1, 1998  proposed  information  collection 
and  request  fir  comments  in  Docket  No. 
IC99-7 17-000  as  follows: 

Information  Collection  Statement: 

Title:  FERd-717,  Open  Access  Same- 
time  Information  Systems  and 
Standards  of  "onduct. 

Action :  Pre  posed  Collection. 

OMB  Contiol  No:  1902-0173. 

Respondents:  Business  or  other  for 
profit,  includ  ing  small  business. 

Frequency  of  Responses:  On 
Occasion. 

Necessity  c  f  the  information:  The 
Notice  of  Pro  aosed  Rulemaking  solicits 
public  comm  ents  to  respond  to  the 
proposed  issi  lance  of  uniform  business 
practices  for  OASIS  Phase  lA 
transactions  ^nd  path  name 
conventions,  on  replacing  the  Data 
Dictionary  Element 

"ANC_SERVICE_TYPE"  in  the  OASIS 
Standards  anjd  Communication 
Protocols  D(x:ument  (Version  1.3)  with 
the  term  "A3_TYPE,"  and  on  clarifying 
the  terms  "DfSPLACED," 
"SUPERSEDfeo."  and  "REFUSED"  in 
the  Data  Diet  ionary  Element  and 
§  4.2.10.2.  These  requirements  would 
support  arraagements  made  for 
wholesale  sales  and  purchases  for  third 
parties.  Public  utilities  and/or  their 
agents  woula  operate  under  more 
uniform  business  practices.  This  would 
improve  the  joperation  of  OASIS  sites. 


'"Regulatio 
Environmental 
47897  (Dec.  17. 
FERC  Stats.  & 
(codined  at  18 


nt  Implementing  National 
olicy  Act,  Order  No.  486.  52  FR 
1987);  1986-90  Regs.  Preambles 

R  igs.  1 30,783  (Dec.  10, 1987) 

qpR  Part  380). 


The  Office  of  Management  and 
Budget's  (OMB)  regulations,i35  require 
OMB  to  approve  certain  information 
collection  requirements  imposed  by 
agency  rule.  The  information  collection 
requirements  in  the  proposed  rule  will 
be  reported  directly  to  transmission 
users  and  will  be  subject  to  subsequent 
audit  by  the  Commission.  The 
distribution  of  these  data  will  help  the 
Commission  carry  out  its 
responsibilities  under  Part  II  of  the  FPA. 

The  Commission  is  submitting 
notification  of  this  proposed  rule  to 
OMB.  Persons  wishing  to  comment  on 
the  collections  of  information  proposed 
by  this  NOPR  should  direct  their 
comments  to  the  Desk  Officer  for  FERC, 
OMB,  Room  10202  NEOB,  Washington, 
D.C.  20503,  phone  202-395-3087, 
facsimile  202-395-7285.  Comments 
must  be  filed  with  OMB  within  30  days 
of  publication  of  this  document  in  the 
Federal  Register.  Three  copies  of  any 
comments  filed  with  the  Office  of 
Management  and  Budget  also  should  be 
sent  to  the  following  address:  Mr.  David 
P.  Boergers,  Secreteiry,  Federal  Energy 
Regulatory  Commission,  Room  lA,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  For  further  information  on  the 
reporting  requirements,  contact  Michael 
Miller  at  (202)  208-1415. 

Vn.  Public  Comment  Procedure 

This  NOPR  gives  notice  of  our 
intention  to  issue  a  set  of  uniform 
business  practices  implementing  the 
Commission's  policies  on  transmission 
service  price  negotiation  and  improving 
interactions  between  transmission 
providers  and  customers  over  Open 
Access  Same-Time  Information  System 
(OASIS)  nodes.  In  addition,  we  propose 
a  consistent  naming  convention  for  path 
names,  propose  to  replace  the  Data 
EMctionary  Element 

"ANC_SERVICE_TYPE"  in  the  OASIS 
Standards  and  Communication 
Protocols  Document  (Version  1.3)  with 
the  term  "AS_TYPE,"  and  propose  to 
clarify  the  terms  "DISPLACED," 
"SUPERSEDED,"  and  "REFUSED"  in 
the  Data  Dictionary  Element  and  in 
section  4.2.10.2.  of  the  S&CP  Document. 

Prior  to  taking  final  action  on  this 
proposed  rulemaking,  we  are  inviting 
comments  from  interested  persons  on 
the  proposals  discussed  in  this 
preamble  and  compiled  in  Attachment 
A  to  this  NOPR.  Additionally,  the 
Commission  specifically  invites 
comments  on  whether  any  of  the  best 
practice  guides  proposed  in  this  NOPR 
should  instead  be  issued  as  mandatory 
stemdards  and  whether  any  mandatory 
standards  proposed  in  this  NOPR 


•"5  CFR1320.il. 


should  instead  be  issued  as  best  practice 
guides.  The  Commission  invites 
interested  persons  to  submit  written 
comments  on  the  matters  and  issues 
proposed  in  this  notice  to  be  adopted, 
including  any  related  matters  or 
alternative  proposals  that  commenters 
may  wish  to  discuss. 

"The  original  and  14  copies  of  such 
comments  must  be  received  by  the 
Commission  by  (insert  date  60  days  after 
publication  in  the  Federal  Register]. 
Comments  should  be  submitted  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington  D.C.  20426  and 
should  refer  to  Docket  No.  RM95-9-O03. 
In  addition  to  filing  paper  copies,  the 
Commission  encourages  the  filing  of 
comments  either  on  computer  diskette 
or  via  Internet  E-Mail.  Comments  may 
be  filed  in  the  following  formats: 
WordPerfect  6.1  or  lower  version,  MS 
Word  Office  97  or  lower  version,  or 
ASCII  format. 

For  diskette  filing,  include  the 
following  information  on  the  diskette 
label:  Docket  No.  RM95-9-003;  the 
name  of  the  filing  entity;  the  software 
and  version  used  to  create  the  file;  and 
the  name  and  telephone  nujnber  of  a 
contact  person. 

For  Internet  E-Mail  submittal, 
comments  should  be  submitted  to 
"comment.nn@ferc.fed.us"  in  the 
following  format.  On  the  subject  line, 
specify  Docket  No.  RM95-9-003.  In  the 
body  of  the  E-Mail  message,  include  the 
name  of  the  filing  entity;  the  software 
and  version  used  to  create  the  file,  and 
the  name  and  telephone  number  of  the 
contact  person.  Attach  the  comment  to 
the  E-Mail  in  one  of  the  formats 
specified  above.  The  Commission  will 
send  an  automatic  acknowledgment  to 
the  sender's  E-Mail  address  upon 
receipt.  Questions  on  electronic  filing 
should  be  directed  to  Brooks  Carter  at 
202-501-8145,  E-Mail  address 
brooks. carter@ferc.fed. us. 

Commenters  should  take  note  that, 
until  the  Commission  amends  its  rules 
and  regulations,  the  paper  copy  of  the 
filing  remains  the  official  copy  of  the 
document  submitted.  Therefore,  any 
discrepancies  between  the  paper  filing 
and  the  electronic  filing  or  the  diskette 
will  be  resolved  by  reference  to  the 
paper  filing. 

All  vmtten  comments  will  be  placed 
in  the  Commission's  public  files  and 
will  be  available  for  inspection  in  the 
Commission's  Public  Reference  room  at 
888  First  Street.  N.E..  Washington  D.C. 
20426.  during  regular  business  hours. 
Additionally,  comments  may  be  viewed 
and  printed  remotely  via  the  Internet 
through  FERC's  Home  Page  using  the 
RIMS  link  or  the  Energy  Information 
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Online  icon.  User  assistance  is  available 
at  202-208-2222.  or  by  E-Mail  to 
rimsmaster@ferc.fed. us. 

List  of  Subjects  in  18  CFR  Part  37 

Conflict  of  interests.  Electric  power 
plants.  Electric  utilities,  Reporting  and 
recordkeeping  requirements. 

By  direction  of  the  Commission. 
David  P.  Boergers, 
Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  adopt  the 
attached  "Business  Practice  Standards 
and  Guides  for  Open  Access  Same-time 
Information  System  (OASIS) 
Transactions"  and  to  amend  Part  37  in 
Chapter  I.  Title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 

PART  37— OPEN  ACCESS  SAME-TIME 
INFORMATION  SYSTEMS  AND 
STANDARDS  OF  CONDUCT  FOR 
PUBLIC  UTILITIES 

1.  The  authority  citation  for  Part  37 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  791-825r.  2601-2645; 
31  U.S.C.  9701;  42  U.S.C.  7101-7352. 

2.  Section  37.5  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§  37.5    Obligations  of  Transmission 
Providers  and  Responsible  Parties. 

***** 

(b)  A  Responsible  Party  must:  (1) 
Provide  access  to  an  OASIS  providing 
standardized  information  relevant  to  the 
availability  of  transmission  capacity, 
prices,  and  other  information  (as 
described  in  this  part)  pertaining  to  the 
transmission  system  for  which  it  is 
responsible; 

(2)  Operate  the  OASIS  in  compliance 
with  the  standardized  procedures  and 
protocols  found  in  OASIS  Standards 
and  Communication  Protocols,  which 
can  be  obtained  from  the  Public 
Reference  and  Files  Maintenance 
Branch,  Room  2A,  Federal  Energy 
Regulatory  Commission,  888  First  Street 
NE,  Washington.  DC  20426;  and 

(3)  Operate  the  OASIS  in  compliance 
with  the  Business  Practice  Standards 


and  Guides  for  Open  Access  Same-time 
Information  System  (OASIS) 
Transactions,  which  can  be  obtained  at 
the  same  address  as  provided  in 
paragraph  (b)(2)  of  this  section. 
***** 

[Note:  This  attachment  will  not  appear 
in  the  Code  of  Federal  Regulations.] 

Attachment  A — Federal  Energy 
Regulatory  Commission,  business 
practice  standards  and  guides  for  open 
access  same-time  information  system 
(oasis)  transactions  draft,  version  1.0 
(January  27, 1999) 

Table  of  Contents 

Section  1 — Introduction 
1.1    Business  Practice  Standards  vs. 

Guides 
Section  2 — Standard  Terminology  for 

Transmission  and  Ancillary  Services 

2.1  Attribute  Values  Oefming  the  Period 
of  Service 

2.2  Attribute  Values  Deflning  Service 
Class 

2.3  Attribute  Values  Defining  Service 
Types 

2.4  Intentionally  left  Blank 

2.5  Other  Service  Attribute  Values 
Section  3 — OASIS  Registration  Procedures 

3.1  Entity  Registration 

3.2  Process  to  Register  Non-Standard 
Service  Attribute  Values 

3.3  Registration  of  Points  of  Receipt  and 
Delivery 

Section  4 — On-line  Negotiation  and 
Confirmation  Process 

4.1  On-line  Price  Negotiation  in  Short- 
term  Markets 

4.2  Phase  lA  Negotiation  Process  State 
Transition  Diagram 

4.3  Negotiations — Without  Competing 
Bids 

4.4  Negotiations — With  Competing  Bids 
for  Constrained  Resources 

Section  5 — Procurement  of  Ancillary  and 
Other  Services 

5.1  Introduction 

5.2  Transmission  Provider  Requirements 

5.3  Transmission  Customer  Requirements 
Section  6 — Pathnaming  Standards 

6.1  Introduction 

6.2  Transmission  Provider  Requirements 

Section  1 — Introduction 

This  document  contains  business  practice 
standards  and  guides  designed  to  implement 
the  Commission's  policy  related  to  on-line 


price  negotiation  and  to  improve  the 
commercial  operation  of  the  Open  Access 
Same-Time  Information  System  (OASIS). 

Section  1.1  Business  Practice  Standards  and 
Guides 

This  document  distinguishes  between 
OASIS  business  practice  standards  and  "best 
practices"  guides.  The  standards  are  adopted 
as  mandatory  requirements,  while  the  guides 
are  offered  as  voluntary  best  practices. 
However,  in  the  event  that  a  transmission 
provider  elects  to  follow  the  voluntary 
practice  guides,  it  must  do  so  on  a  uniform, 
non-discriminatory  basis. 

Section  2 — Standard  Terminology  for 
Transmission  and  Ancillary  Services 

Section  2.1  Attribute  Values  Defining  the 
Period  of  Service 

The  data  templates  of  the  Phase  lA 
Standards  &  Communication  Protocols 
(S&CP)  Document  have  been  develof)ed  with 
the  use  of  standard  service  attributes  in 
mind.  What  the  Phase  lA  SiCP  Document 
does  not  offer  are  specific  definitions  for  each 
attribute  value.  This  section  offers  standards 
and  guides  for  these  service  attribute 
definitions  to  be  used  in  conjunction  with 
the  Phase  lA  data  templates. 

"Fixed"  services  are  associated  with 
transmission  services  whose  [leriods  align 
with  calendar  periods  such  as  a  day,  week, 
or  month.  "Sliding"  services  are  fixed  in 
duration,  such  as  a  week  or  month,  but  the 
start  and  stop  time  may  slide.  For  example 
a  "sliding"  week  could  start  on  Tuesday  and 
end  on  the  following  Monday.  "Extended" 
allows  for  services  in  which  the  start  time 
may  "slide"  and  also  the  duration  may  be 
longer  than  a  standard  length.  For  example 
an  "extended"  week  of  service  could  be  nine 
consecutive  days.  Various  transmission 
service  offerings  using  these  terms  are 
defined  in  Standards  2.1.1  through  2.1.13 
below. 

Table  1-1  identifies  the  definitions  that  are 
proposed  as  standard  terminology  in  OASIS 
Phase  lA  for  the  attributes 
SERVICE_INCREMENT  (Hourly,  Daily, 
Weekly,  Monthly,  and  Yearly)  and  WINDOW 
(Fixed,  Sliding,  and  Extended).  A  definition 
is  required  for  each  combination  of 
SERVICE_INCREMENT  and  WINDOW, 
except  Hourly  Sliding  and  Hourly  Extended, 
which,  at  the  present,  are  not  sufficiently 
common  in  the  market  to  require  standard 
definitions. 


Table  1-1.— Standard  Service  Attribute  Definitions  Required  in  Phase  IA 


Fixed 


Sliding 


Extended* 


Hourly  

Daily „ „ 

Weekly „ „ 

Monthly 

Yearly 

•Included  in  the  Phase  IA  S&CP  Data  Dictionary.  Version  1.3.  Issued  September  29, 1998. 


X 
X 
X 
X 
X 


N/A 
X 
X 
X 
X 


N/A 
X 
X 
X 
X 


The  existence  of  a  definition  in  this  table 
does  not  imply  the  services  must  be  offered 


by  a  Transmission  Provider.  Requirements  as 


to  which  services  must  be  offered  are  defined 
by  regulation  and  tariffs. 
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consecutive 

Standard  2 
starts  at  00 
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following 

Standard 
service  starts 
calendar  moi 
date  of  the 
00:00  of  the 
month). 

Standard 
starts  at  00 
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same  calend4r 
date  of  the 
Standard 
starts  at  the 
and  stops  ex 
time  on  the 

Standard  2 
service  starts 
exactly  168 
day  of  the 

Standard 
service  start! 
at  00:00  on 
(28-31  days 
correspondi 
the  service  s 
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For  exam 
00:00  on  ) 
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ion  assumes  a  single  time  zone 
!  Transmission  Provider.  It  is 
daylight  time  switches  must 
in  practice,  but  they  have 
in  the  definitions  for  the 
iplicity. 

1:  A  Transmission  Provider 
ralues  and  definitions  below  for 

Service Increment  and 

transmission  services  offered 
shall  post  alternative  attribute 
associated  definitions  on  the 

^_  at  www.tsin.com,  or  shall 

^tribute  values  and  definitions 
Transmission  Providers.  (See 
registration  requirements.) 
1.1:  Fixed  Hourly— The  service 

inning  of  a  clock  hour  and 
_    of  a  clock  hour. 
1.2:  Fixed  Daily— The  service 
and  stops  at  24:00  of  the  same 
(same  as  00:00  of  the  next 
_.endar  date). 

1.3:  Fixed  Weekly — The  service 

on  Monday  and  stops  at  24:00 

ng  Sunday  (same  as  00:00  of  the 


Mqnday). 

1.4l Fixed  Monthly— The 
at  00:00  on  the  first  date  of  a 
th  and  stops  at  24:00  on  the  last 
calendar  month  (same  as 
I  irst  date  of  the  next  consecutive 


Kam|il 


I  mo:e 
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.5:  Fixed  Yearly — The  service 
on  the  first  date  of  a  calendar 
at  24:00  on  the  last  date  of  the 

year  (same  as  00:00  of  the  first 

consecutive  year). 

6:  Sliding  Daily — The  service 

inning  of  any  hour  of  the  day 
i  ictly  24  hours  later  at  the  same 
ext  day. 

1.7:  Sliding  Weekly— The 
at  00:00  of  any  date  and  stops 
ijours  later  at  00:00  on  the  same 

week. 
1.8:  Sliding  Monthly— The 
at  00:00  of  any  date  and  stops 

same  date  of  the  next  month 
ater).  If  there  is  no 

date  in  the  following  month, 
ops  at  24:00  on  the  last  day  of 
th. 

e:  Sliding  Monthly  starting  at 
30  would  stop  at  24:00  on 
[same  as  00:00  March  1). 
1.9:  Sliding  Yearly— The 
at  00:00  of  any  date  and  stops 

same  date  of  the  following 
is  no  corresponding  date  in  the 

the  service  stops  at  24:00  on 
if  the  same  month  in  the 


2  1 
i:0(> 


ndxt 
2.1 
legi 


next 


tie 


anaary 


tie 


year 


year. 


le  Sliding  Yearly  service  starting 
29  would  stop  on  February  28 
follovjing  year. 

.1.10:  Extended  Daily— The 
at  any  hour  of  a  day  and  stops 
2jl  hours  later  and  less  than  48 


.1.11:  Extended  Weekly— The 
at  00:00  of  any  date  and  stops 
than  one  week  later,  but  less 
w^eks  later. 

.1.12:  Extended  Monthly— The 
at  00:00  of  any  date  and  stops 


at  00:00  more  than  one  month  later  but  less 
than  two  months  later. 

Standard  2.1.13:  Extended  Yearly— The 
service  starts  at  00:00  of  any  date  and  stops 
at  00:00  more  than  one  calendar  year  later 
but  less  than  two  calendar  years  later. 

Section  2.2  Attribute  Values  Defining  Service 
Class 

Standard  2.2:  A  Transmission  Provider 
shall  use  the  values  and  definitions  below  to 
describe  the  service  CLASS  for  transmission 
services  offered  on  OASIS,  or  shall  post 
alternative  attribute  values  and  associated 
definitions  on  the  OASIS  Home  Page  at 
www.tsin.com,  or  shall  use  the  attribute 
values  and  definitions  posted  by  other 
Providers.  (See  Section  3  for  registration 
requirements.) 

Standard  2.2.1:  Firm — ^Transmission 
service  that  always  has  priority  over  NON- 
FIRM  transmission  service  and  includes 
Native  Load  Customers,  Network  Customers, 
and  any  transmission  service  not  classified  as 
non-firm  in  accordance  with  the  definitions 
in  the  pro  forma  tariff. 

Standard  2.2.2:  Non-Firm — Transmission 
service  that  is  reserved  and/or  scheduled  on 
an  as-available  basis  and  is  subject  to 
curtailment  or  interruption  at  a  lesser  priority 
compared  to  Firm  transmission  service. 
Native  Load  Customers,  and  Network 
Customers  in  accordance  with  the  definitions 
in  the  pro  forma  tariff. 

Section  2.3  Attribute  Values  Defining  Service 
Types 

Standard  2.3:  A  Transmission  Provider 
shall  use  the  values  and  definitions  below  to 
describe  the  service  TYPE  for  transmission 
services  offered  on  OASIS,  or  shall  post 
alternative  attribute  values  and  associated 
definitions  on  the  OASIS  Home  Page  at 
www.tsin.com,  or  shall  use  the  attribute 
values  and  definitions  posted  by  other 
Providers.  (See  Section  3  for  registration 
requirements.) 

Standard  2.3.1:  Point-to-point — 
Transmission  service  that  is  reserved  and/or 
scheduled  between  specified  Points  of 
Receipt  and  Delivery  pursuant  to  Part  II  of 
the  pro  forma  tariff  and  in  accordance  with 
the  definitions  in  the  pro  forma  tariff. 

Standard  2.3.2:  Network — Network 
Integration  Transmission  Service  that  is 
provided  to  serve  a  Network  Customer  load 
pursuant  to  Part  III  of  the'pro  forma  tariff  and 
in  accordance  with  the  definitions  in  the  pro 
forma  tariff. 

Section  2.4 
Reserved  for  Future  Use. 

Section  2.5  Other  Service  Attribute  Values 

The  Commission  has  defined  six  ancillary 
services  in  Order  No.  888.  Other  services  may 
be  offered  pursuant  to  filed  tariffs. 

Standard  2.5:  A  Transmission  Provider 
shall  use  the  definitions  below  to  describe 
the  AS_TYPEs  offered  on  OASIS,  or  shall 
post  alternative  attribute  values  and 
associated  definitions  on  the  OASIS  Home 
Page  at  www.tsin.com,  or  shall  use  attribute 
values  and  definitions  posted  by  another 
Provider.  (See  Section  3  for  registration 
requirements.) 


FERC  Ancillary  Services  Definitions 

Standard  2.5.1:  Scheduling,  System 
Control  and  Dispatch  Service  (SC) — is 
necessary  to  the  provision  of  basic 
transmission  service  within  every  control 
area.  This  service  can  be  provided  only  by 
the  operator  of  the  control  area  in  which  the 
transmission  facilities  used  are  located.  This 
is  because  the  service  is  to  schedule  the 
movement  of  power  through,  out  of,  within, 
or  into  the  control  area.  This  service  also 
includes  the  dispatch  of  generating  resources 
to  maintain  generation/load  balance  and 
maintain  security  during  the  transaction  and 
in  accordance  with  section  3.1  (and  Schedule 
1)  of  the  pro  forma  tariff. 

Standard  2.5.2:  Reactive  Supply  and 
Voltage  Control  from  Generation  Sources 
Service  (RV) — is  the  provision  of  reactive 
power  and  voltage  control  by  generating 
facilities  under  the  control  of  the  control  area 
operator.  This  service  is  necessary  to  the 
provision  of  basic  transmission  service 
within  every  control  area  and  in  accordance 
with  section  3.2  (and  Schedule  2)  of  the  pro 
forma  tariff. 

Standard  2.5.3:  Regulation  and  Frequency 
Response  Service  (RF) — is  provided  for 
transmission  within  or  into  the  transmission 
provider's  control  area  to  serve  load  in  the 
area.  Customers  may  be  able  to  satisfy  the 
regulation  service  obligation  by  providing 
generation  with  automatic  generation  control 
capabilities  to  the  control  area  in  which  the 
load  resides  and  in  accordance  with  section 

3.3  (and  Schedule  3)  of  the  pro  forma  tariff. 
Standard  2.5.4:  Energy  Imbalance  Service 

(EI) — is  the  service  for  transmission  within 
and  into  the  transmission  provider's  control 
area  to  serve  load  in  the  area.  Energy 
imbalance  represents  the  deviation  between 
the  scheduled  and  actual  delivery  of  energy 
to  a  load  in  the  local  control  area  over  a 
single  hour  and  in  accordance  with  section 

3.4  (and  Schedule  4)  of  the  pro  forma  tariff. 
Standard  2.5.5:  Operating  Reserve- 
Spinning  Reserve  Service  (SP) — is  provided 
by  generating  units  that  are  on-line  and 
loaded  at  less  than  maximum  output.  They 
are  available  to  serve  load  immediately  in  an 
unexpected  contingency,  such  as  an 
unplanned  outage  of  a  generating  unit  and  in 
accordance  with  section  3.5  (and  Schedule  5) 
of  the  pro  forma  tariff. 

Standard  2.5.6:  Operating  Reserve- 
Supplemental  Reserve  Service  (SU) — is 
generating  capacity  that  can  be  used  to 
respond  to  contingency  situations. 
Supplemental  reserve,  is  not  available 
instantaneously,  but  rather  within  a  short 
period  (usually  ten  minutes).  It  is  provided 
by  generating  units  that  are  on-line  but 
unloaded,  by  quick-start  generation,  and  by 
customer  interrupted  load  and  in  accordance 
with  section  3.6  (and  Schedule  6)  of  the  pro 
forma  tariff. 
Other  Service  Definitions 

Other  services  may  be  offered  to 
Transmission  Customers  through  individual 
filed  tariffs.  Examples  of  other  services  that 
may  be  offered  include  the  Interconnected 
Operations  Services  described  below  in 
Guides  2.5.7,  2.5.8,  and  2.5.9.  Ancillary 
service  definitions  may  be  offered  pursuant 
to  an  individual  transmission  provider's 
specific  tariff  filings. 
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Guide  2.5.7:  Dynamic  Transfer  (DT)— is  the 
provision  of  the  real-time  monitoring, 
telemetering,  computer  software,  hardware, 
communications,  engineering,  and 
administration  required  to  electronically 
move  all  or  a  portion  of  the  real  energy 
services  associated  with  a  generator  or  load 
out  of  its  Host  Control  Area  into  a  different 
Electronic  Control  Area. 

Guide  2.5.8:  Real  Power  Transmission 
Losses  (TL) — is  the  provision  of  capacity  and 
energy  to  replace  energy  losses  associated 
with  transmission  service  on  the 
Transmission  Provider's  system. 

Guide  2.5.9:  System  Black  Start  Capability 
(BS) — is  the  provision  of  generating 
equipment  that,  following  a  system  blackout, 
is  able  to  start  without  an  outside  electrical 
supply.  Furthermore,  Black  Start  Capability 
is  capable  of  being  synchronized  to  the 
transmission  system  such  that  it  can  provide 
a  startup  supply  source  for  other  system 
capacity  that  can  then  be  likewise 
synchronized  to  the  transmission  system  to 
supply  load  as  part  of  a  process  of  re- 
energizing the  transmission  system. 

Section  3 — OASIS  Registration  Procedures 

Section  3.1    Entity  Registration 

Op>eration  of  OASIS  requires  unambiguous 
identiHcation  of  parties. 

Standard  3.1:  All  entities  or  persons  using 
OASIS  shall  register  the  identity  of  their 
organization  (including  DUNS  number)  or 
person  at  the  OASIS  Home  Page  at 
www.tsin.com.  Registration  shall  be 
completed  prior  to  the  commencement  of 
Phase  lA  and  renewed  annually  and 
whenever  changes  in  identification  occur  and 
thereafter.  An  entity  or  person  not  complying 
with  this  requirement  may  be  denied  access 
by  a  provider  to  that  provider's  OASIS  node. 

The  registration  requirement  applies  to  any 
entity  logging  onto  OASIS  for  the  purpose  of 
using  or  updating  information,  including 
Transmission  Providers,  Transmission 
Customers,  Observers,  Control  Areas, 
Seciirity  Coordinators,  and  Independent 
System  Operators. 

Section  3.2    Process  to  Register  Non- 
standard Service  Attribute  Values 

Section  2  of  the  OASIS  business  practice 
standards  and  guides  addresses  the  use  of 
standard  terminology  in  defming  services  on 
OASIS.  These  standard  definitions  for  service 
attribute  values  will  be  posted  publicly  on 
the  OASIS  Home  Page  at  www.tsin.com  and 
may  be  used  by  all  Providers  to  offer 
transmission  and  ancillary  services  on 
OASIS.  If  the  Provider  determines  that  the 
standard  definitions  are  not  applicable,  the 
Provider  may  register  new  attribute  values 
and  definitions  on  the  OASIS  Home  Page. 
Any  Provider  may  use  the  attribute  values 
and  definitions  posted  by  another  Provider. 

Standard  3.2:  Providers  of  transmission 
and  ancillary  services  shall  use  only  attribute 
values  and  definitions  that  have  been 
registered  on  the  OASIS  Home  Page  at 
www.tsin.com  for  all  transmission  and 
ancillary  services  offered  on  their  OASIS. 

Guide  3.3:  Providers  of  transmission  and 
ancillary  services  should  endeavor  to  use  on 
their  OASIS  nodes  attribute  values  and 


definitions  that  have  been  posted  by  other 
Providers  on  the  OASIS  Home  Page  at 
www.tsin.com  whenever  possible. 

Section  3.3    Registration  of  Points  of  Receipt 
and  Delivery 

In  order  to  improve  coordination  of  path 
naming  and  to  enhance  the  identification  of 
commercially  available  connection  points 
between  Providers  and  regions,  the  business 
practice  for  Phase  lA  OASIS  requires  that: 

•  Transmission  Providers  register  at  the 
OASIS  Home  Page  at  wvvrw.tsin.com,  all 
service  points  (Points  of  Receipt  and 
Delivery)  for  which  transmission  service  is 
available  over  the  OASIS. 

•  Each  Provider  would  then  indicate  on  its 
OASIS  node,  for  each  Path  posted  on  its 
OASIS  node,  the  Points  of  Receipt  and 
Delivery  to  which  each  Path  is  connected. 

A  Transmission  Provider  is  not  required  to 
register  specific  generating  stations  as  Points 
of  Receipt,  unless  they  were  available  as 
service  points  for  the  purposes  of  reserving 
transmission  service  on  OASIS.  The 
requirement  also  does  not  include 
registration  of  regional  flowgates,  unless  they 
are  service  points  for  the  purptoses  of 
reserving  transmission  on  OASIS. 

Standard  3.4:  A  Transmission  Provider 
shall  register  and  thereafter  maintain  on  the 
OASIS  Home  Page  at  www.tsin.com  all 
Points  of  Receipt  and  Delivery  to  and  from 
which  a  Transmission  Customer  may  reserve 
and  schedule  transmission  service. 

Standard  3.5:  For  each  reservable  Path 
p>osted  on  their  OASIS  nodes,  Transmission 
Providers  shall  indicate  the  available  Point(s) 
of  Receipt  and  Delivery  for  that  Path.  These 
Points  of  Receipt  and  Delivery  shall  be  from 
the  list  registered  on  the  OASIS  Home  Page 
at  www.tsin.com. 

Guide  3.6:  When  two  or  more 
Transmission  Providers  share  common 
Points  of  Receipt  or  Delivery,  or  when  a  Path 
connects  Points  of  Receipt  and  Delivery  in 
neighboring  systems,  the  Transmission 
Providers  owning  and/or  operating  those 
fecilities  should  apply  consistent  names  for 
those  connecting  paths  or  common  paths  on 
the  OASIS. 

Section  4 — On-Line  Negotiation  and 
Confirmation  Process 

Section  4.1    On-Line  Price  Negotiation  in 
Short-Term  Markets 

Standard  4.1:  Consistent  with  FERC  policy 
and  regulations,  all  reservations  and  price 
negotiations  should  be  conducted  on  OASIS. 

Guide  4.2:  Reserved. 

Guide  4.3:  Reserved. 

Section  4.2    Phase  lA  Negotiation  Process 
State  Transition  Diagram 

The  Phase  lA  S&CP  Document  provides  a 
process  state  diagram  to  define  the  Customer 
and  Provider  interactions  for  negotiating 
transmission  service.  This  diagram  defines 
allowable  steps  in  the  reservation  request, 
negotiation,  approval  and  confirmation. 

Guide  4.4:  The  state  diagram  appearing  in 
Exhibit  4-1  in  Section  4.2.10.2  of  the  Version 
1.3  of  the  S&CP  Document  constitutes  a 
recommended  business  practice  in  OASIS 
Phase  lA. 


Guide  4.5:  The  definitions  in  Section 
4.2.10.2  of  the  Version  1.3  of  the  S&CP 
Document  (status  values)  should  be  applied 
to  the  process  states  in  OASIS  Phase  lA. 

Table  4-1 — Reserved. 

Section  4.3    Negotiations — Without 
Competing  Bids 

The  following  practices  are  defined  in 
order  to  enhance  consistency  of  the 
reservation  process  across  OASIS  Phase  lA 
nodes. 

Guide  4.6:  A  Transmission  Provider/Seller 
shall  respond  to  a  Customer's  service  request, 
consistent  with  filed  tariffs,  within  the 
"Provider  Response  Time  Limit"  defined  in 
Table  4-2  "Reservation  Timing 
Requirements".  The  time  limit  is  measured 
frt)m  the  time  the  request  is  QUEUED.  A 
Provider  may  respond  by  setting  the  state  of 
the  reservation  request  to  one  of  the 
following: 

•  INVAUD 

•  DECLINED 

•  REFUSED 

•  COUNTEROFFER 

•  ACCEPTED 

•  STUDY  (when  the  tariff  allows),  leading  to 

REFUSED,  COUNTEROFFER,  or 
ACCEPTED 

Guide  4.7:  Prior  to  setting  a  request  to 
ACCEPTED,  COUNTEROFFER,  or  REFUSED 
a  Provider  shall  evaluate  the  appropriate 
resources  and  ascertain  that  the  requested 
transfer  capability  is  (or  is  not)  available. 

Guide  4.8:  For  any  request  that  is 
REFUSED  or  INVALID,  the  Transmission 
Provider  should  indicate  in  the  COMMENTS 
field  the  reason  the  request  was  refused  or 
invalid. 

Guide  4.9:  The  Customer  may  change  a 
request  to  WITHDRAWN  at  any  time  prior  to 
it  being  CONFIRMED. 

Guide  4.10:  From  ACCEPTED  or 
COUNTEROFFER,  a  Customer  may  change 
the  status  to  CONFIRMED,  WITHDRAWN,  or 
REBID.  The  Customer  has  the  amount  of  time 
designated  as  "Customer  Confirmation  Time 
Limit"  in  Table  4-2  "Reservation  Timing 
Requirements"  to  change  the  state  of  the 
request  to  CONFIRMED.  The  Customer  time 
limit  is  measured  from  the  first  time  the 
request  is  moved  to  ACCEPTED  or 
COUNTEROFFER,  and  is  not  reset  with 
subsequent  iterations  of  negotiation. 

Guide  4.11:  After  expiration  of  the 
"Customer  Confirmation  Time  Limit," 
specified  in  Table  4-2  "Reservation  Timing 
Requirements",  the  Provider  has  a  right  to 
move  the  request  to  the  RETRACTED  state. 

Guide  4.12:  Should  the  Customer  elect  to 
respond  to  a  Provider's  COUNTEROFFER  by 
moving  a  reservation  request  to  REBID,  the 
Provider  shall  respond  by  taking  the  request 
to  a  DECUNED.  ACCEPTED,  or 
COUNTEROFFER  state  within  the  "Provider 
Counter  Time  Limit,"  specified  in  Table  4- 
2  "Reservation  Timing  Requirements".  The 
Provider  response  time  is  measured  from  the 
most  recent  REBID  time. 

Guide  4.13:  The  following  timing 
requirements  should  apply  to  all  reservation 
rbouests: 
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h4on-Firm 
Non-Firm 
Non-Firm 
NorvFirm 
Non-Firm 

Firm 

Firm 

Firm 

Firm 

Firm 
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Table  4-2.— Reservation  Timing  Guidelines 


Class 


Service  incre- 
ment 


Hourly  .. 
Hourly  .. 

Daily 

Weekly  . 
Monthly 

Daily 

Daily 

Weekly  . 
Monthly 
Yearly  ... 


Time 

QUEUED 

prior  to  start 


<1  hour  .... 
>1  hour  .... 

N/A 

N/A  

N/A  

<24  hours . 

N/A 

N/A 

N/A 

N/A 


Provider  eval- 
uation time 
limit' 


Best  effort  . 
30  minutes 
30  minutes 

4  hours 

2  days  

Best  effort  . 
30  days*  ... 
30  days*  ... 
30  days*  ... 
30  days  


Customer  confirma- 
tion time  limit  after 

ACCEPTED  or 
COUNTEROFFERS 


5  minutes 
5  minutes 
2  hours  ... 
24  hours  . 
24  hours  . 
2  hours  ... 
24  hours  . 
48  hours  . 

4  days  

15  days  ... 


Provider 

counter  time 

limit  after 

REBID3 


5  minutes 
5  minutes 
10  minutes 
4  hours 
4  hours 
30  minutes 
4  hours 
4  hours 
4  hours 
4  hours 


1  rnn«:i<;fpnt  with  reouiations  and  filed  tariffs,  measurement  starts  at  the  time  the  request  is  QUEUED.    ^     .       ,.    ^  _,  .        .  ^^ 

^SSelllTstLrts  atTe  S  mrr^uest  is  first  moved  to  either  ACCEPTED  or  COUNTEROFFER.  The  tome  l.mrt  does  not  reset  on  subse- 

'''^MeS^S  sS!te  at  the  time  the  Transmission  Customer  changes  the  state  to  REBID.  The  measurement  resets  each  time  the  request  is 

''^sStteS  to^^jlwdited  time  requirements  of  Section  17.1  of  the  pro  forma  tariff.  Transmission  Providers  shouW  .r^ke  best  efforte  to  respond 
within  yrhoCrs.of^?r  tottie^heduling  deadline,  whichever  Is  earlier,  to  a  request  for  Daily  Fimi  Sen^we  received  dunng  penod  2-30  days 
ahead  o<  the  sefvice  start  time. 


Section  4.4    N^oUations — With  Competing 
Bids  for  Constrt  ined  Resources 

Competing  bids  exist  when  multiple 
requests  cannoO  be  accommodated  due  to  a 
lack  of  availably  transmission  capacity.  One 
general  rule  is  tjiat  OASIS  requests  should  be 
evaluated  and  aranted  priority  on  a  fu-st- 
come-first-servsd  basis  established  by  OASIS 
QUEUED  time.  [Thus,  the  first  to  request 
service  should  get  it.  all  else  being  equal. 

Exceptions  tdthis  first-come-first-served 
basis  occur  whtn  there  are  competing 
requests  for  linited  resources  and  the 
requests  have  t^fferent  priorities  established 
by  FERC  regulations  and  filed  tariffs.  Prior  to 
the  introductioti  of  price  negotiations,  the 
attribute  values  that  have  served  as  a  basis  for 
determining  pr  ority  include: 

•  Type  (Net\  ^ork.  Point-to-point) 

•  Class  (Fim  .  Non-Firm) 

•  Increment  Hourly,  Daily,  Weekly, 
Monthly,  Yearl  y] 


Request  1 


Tier    1 :    Longf emn 

Load,  and 
Tier  2:  Short-l 


Firm,    Native 
Network  Firm. 

Firm  


term 


Tier  2:  Short-te  rm  Firm 


Tier  3:  Netwof ; 

Designated 
Tier  4:  All 
Tier  4:  All 
Tier  4:  All 


•  Duration  (the  amount  of  time  between 
the  Start  Date  and  the  Stop  Date) 

•  Amount  (the  MW  amount) 

Under  a  negotiation  model,  price  can  also 
be  used  as  an  attribute  for  determining 
priority.  The  negotiation  process  increases 
the  possibility  that  a  Provider  will  be 
evaluating  multiple  requests  that  cannot  all 
be  accommodated  due  to  limited  resources. 
In  this  scenario,  it  is  possible  that  an 
unconfuroed  request  with  an  earlier 
QUEUED  time  could  be  preempted 
(SUPERSEDED).  For  this  to  occur,  the 
subsequent  request  would  be  of  higher 
priority  or  of  greater  price. 

Guide  4.14:  Consistent  with  regulations 
and  filed  tariffs,  the  following  are 
recommended  relative  priorities  of  Service 
Request  Tiers.'  Specific  exceptions  may  exist 
in  accordance  with  filed  tariffs.  The  priorities 
refer  only  to  negotiation  of  service  and  do  not 
refer  to  curtailment  priority. 


4.4.1.  Service  Request  Tier  1 :  Native  load, 
Network,  or  Long-term  Firm 

4.4.2.  Service  Request  Tier  2:  Short-term 
Firm 

4.4.3.  Service  Request  Tier  3:  Network  on 
Non-designated  Resources 

4.4.4.  Service  Request  Tier  4:  Non-finn 

4.4.5.  Service  Request  Tier  5:  Service  over 
secondary  receipt  and  delivery  points 

Guide  4.15:  Consistent  with  regulations 
and  filed  tarife,  reservation  requests  should 
be  handled  in  a  first-come-first-served  order 
based  on  QUEUE_TIME. 

Guide  4.16:  Consistent  with  regulations 
and  filed  tariffs,  Table  4-3  describes  the 
relative  priorities  of  competing  service 
requests  and  rules  for  offering  right-of-first- 
refusal.  While  the  table  indicates  the  relative 
priorities  of  two  competing  requests,  it  also 
is  intended  to  be  applied  in  the  more  general 
case  of  more  than  two  competing  requests. 


Table  4-3.— Priorities  for  Competing  Reservation  Requests 


Service  From  Non- 
resources. 

NonjFirm  PTP  

Non  Firm  PTP  

NonFirm  PTP  


Is  preempted  by  request  2 


N/A— Not  preempted  by  a  subsequent  request 


Tier  1:  Long-tenn  Firm,  Native  Load,  and  Network  Finn),  while  Re- 
quest 1  is  conditional.  Once  Request  1  is  unconditional,  it  may  not 
be  preempted. 

Tier  2:  Short-term  Firm  of  longer  term  (duration)  2,  while  Request  1  is 
conditional.  Once  Request  1  is  unconditional,  it  may  not  be  pre- 
empted. 


Tiers  1  and  2:  All  Fimi  (including  Network)  

Tiers  1  and  2:  All  Firm  (including  Network)  

Tier  3:  Network  Service  from  Non-Designated  Resources 

Tier  4:  Non-fimi  PTP  of  a  longer  term  (duration)  2.  Except  in  the  last 
hour  prior  to  start  (see  Standard  A  23). 


Right  of  first  refusal 


N/A. 


No. 


Yes,  while  Request  1  is  condi- 
tional. Once  Request  1  is  un- 
conditional, it  may  not  be  pre- 
empted and  right  of  first  refusal 
is  not  applicable. 

No. 

No. 
No. 
Yes. 


'  Note:  The  teAn  Tier  is  introduced  to  avoid 
confusion  with  <  xisting  terms  such  as  TS CLASS. 


Federal  Register /Vol.  64,  No.  22 /Wednesday,  February  3.  1999 /Proposed  Rules 


5235 


Table  4-3.— Priorities  for  Competing  Reservation  Requests— Continued 


Request  1 


Tier  4:  All  Non-Firm  PTP 


Tier  5:  PTP  Service  over  second- 
ary receipt  and  delivery  points. 


Is  preempted  by  request  2 


Tier  4:  Non-firm  PTP  of  equal  term  (duration)  ^  and  higher  price,  when 
Request  1  is  still  unconfirmed  and  Request  2  is  received  pre-con- 
firmed.  A  confirmed  non-firm  PTP  may  not  be  preempted  for  an- 
other non-firm  request  of  equal  duration.  (See  Standards  4.22  and 
4.25.). 

Tier  5  can  be  preempted  by  Tiers  1  through  4 


Right  of  first  refusal 


No. 


No. 


Jft^^"^^l^nrc  ^^c:l°,J^"?-  ^>*9her  SERVICE_INCREMENT  (i.e   WEEKLY  has  priority  over  DAILY),  also  may  mean  more  multiples 
of  the  same  SERVICE_INCREMENT  (i.e.,  3  Days  may  have  prionty  over  2  Days). 


Guide  4.17:  For  a  reservation  request  that 
is  preempted,  the  Transmission  Provider 
should  indicate  the  Assignment  Reference 
Number  of  the  reservation  that  preempted  the 
reservation  request. 

Guide  4.18:  Given  competing  requests  for 
a  hmited  resource  and  a  right-of-first-refusal 
is  not  required  to  be  offered,  the  Provider 
may  immediately  move  requests  in  the 
CONFIRMED  state  to  DISPLACED,  or  from  an 
ACCEPTED  or  COUNTEROFFER  state  to 
SUPERSEDED,  if  the  competing  request  is  of 
higher  priority,  based  on  the  rules 
represented  in  Table  4-3.  These  state  changes 
require  dynamic  notification  to  the  Customer 
if  the  Customer  has  requested  dynamic 
notification  on  OASIS. 

Guide  4.19:  In  those  cases  whertj  right-of- 
first-refusal  is  required  to  be  offered,  the 
Provider  shall  notify  the  Customer,  through 
the  use  of  a  COUNTEROFFER,  of  the 
opportunity  to  match  the  subsequent  offer. 

Guide  4.20:  A  Customer  who  has  been 
extended  a  right-of-first-refusal  should  have 
a  confirmation  time  limit  equal  to  the  lesser 
of  a)  the  Customer  Confirmation  Time  Limit 
in  Table  4-2  or  b)  24  hours. 

Standard  4.21:  A  Transmission  Provider 
shall  apply  all  rights-of-first-refusal  in  a  non- 
discriminatory and  open  manner  for  all 
Customers. 

Standard  4.22:  Once  a  non-firm  PTP 
request  has  been  confirmed,  it  shall  not  be 
displaced  by  a  subsequent  non-firm  PTP 
request  of  equal  duration  and  higher  price. 

Standard  4.23:  A  confirmed,  non-firm  PTP 
reservation  for  the  next  hour  shall  not  be 
displaced  within  one  hour  of  the  start  of  the 
reservation  by  a  subsequent  non-firm  PTP 
reservation  request  of  longer  duration. 

Guide  4.24:  A  Transmission  Provider 
should  honor  any  reservation  request 
submitted  for  an  unconstrained  Path  if  the 
Customer's  bid  price  is  equal  to  or  greater 
than  the  Provider's  posted  offer  price  at  the 
time  the  request  was  queued,  even  if  later 
requests  are  submitted  at  a  higher  price.  This 
guide  applies  even  when  the  first  request  is 
still  unconfirmed,  unless  the  Customer 
Confirmation  Time  Limit  has  expired  for  the 
first  request. 

Guide  4.25:  Once  an  offer  to  provide  non- 
firm  PTP  transmission  service  at  a  given 
price  is  extended  to  a  Customer  by  the 
Provider,  and  while  this  first  request  is  still 
unconfirmed  but  within  the  Customer 
Confirmation  Time  Limit,  the  Provider 
should  not  preempt  or  otherwise  alter  the 
status  of  that  first  request  on  receipt  of  a 
subsequent  request  of  the  same  Tier  and 
equal  duration  at  a  higher  price,  unless  the 


subsequent  request  is  submitted  as  pre- 
confirmed. 

Guide  4.26:  If  during  a  negotiation  of 
service  {i.e.,  prior  to  Customer  confirmation) 
a  subsequent  pre-confirmed  request  for 
service  over  the  same  limited  resource  of 
equal  duration  but  higher  price  is  received, 
the  Provider  must  COUNTEROFFER  the 
price  of  service  on  the  prior 
COUNTEROFFER  or  ACCEPTED  price  to 
match  the  competing  offer,  in  order  to  give 
the  first  Customer  an  opportunity  to  match 
the  offer.  This  practice  must  be  implemented 
in  a  non-discriminatory  manner. 

Section  5— Procurement  of  Ancillary  and 
Other  Services 

Section  5.1    Introduction 

Phase  LA  OASIS  data  templates  allow  the 
coupling  of  ancillary  service  arrangements 
with  the  purchase  of  transmission  service  for 
the  purpose  of  simplifying  the  overall 
process  for  Customers.  Transmission 
Providers  must  indicate  (consistent  with  filed 
tariffs),  which  services  are  MANDATORY 
(must  be  taken  from  the  Primary  Provider), 
REQUIRED  (must  be  provided  for  but  may  be 
procured  from  alternative  sources),  or 
OPTIONAL  (not  required  as  a  condition  of 
transmission  service). 

The  Transmission  Customer  should  make 
known  to  the  Transmission  Provider  at  the 
time  of  the  reservation  request  certain 
options  related  to  arrangement  of  ancillary 
services.  The  Transmission  Customer  may 
indicate: 

•  I  will  take  all  the  MANDATORY  and 
REQUIRED  ancillary  services  from  the 
Primary  Provider. 

•  I  will  take  REQUIRED  ancillary  services 
from  Third  Party  Seller  "X". 

•  I  would  like  to  purchase  OPTIONAL 
services. 

•  I  will  self  provide  ancillary  services. 

•  I  will  arrange  for  ancillary  services  in  the 
future  (prior  to  scheduling). 

While  these  interactions  are  available  in 
the  Phase  lA  S&CP  Document,  there  is  a  need 
to  clarify  the  associated  business  practices. 
The  standards  in  Section  5  apply  to  services 
defined  in  filed  tariffs. 

Section  5.2     Tmnsmission  Provider 
Requirements 

Standard  5.1:  The  Transmission  Provider 
shall  designate  which  ancillary  services  are 
MANDATORY,  REQUIRED,  or  OPTIONAL 
for  each  offered  transmission  service  to  the 
extent  these  requirements  can  be  determined 
in  advance  of  the  submittal  of  a  reservation 


request  on  a  specific  Path  by  a  Transmission 
Customer. 

Guide  5.2:  A  Transmission  Provider  may 
modify  a  Transmission  Customer's  service 
request  to  indicate  the  Transmission  Provider 
as  the  SELLER  of  any  ancillary  service, 
which  is  MANDATORY,  to  be  taken  from  the 
Transmission  Provider. 

Standard  5.3:  For  REQUIRED  and 
OPTIONAL  services,  the  Transmission 
Provider  shall  not  select  a  SELLER  of 
ancillary  service  without  the  Transmission 
Customer  first  selecting  that  SELLER. 

Guide  5.4:  A  Transmission  Provider  may 
accept  a  Transmission  Customer's  request  for 
an  ancillary  service,  which  is  not 
MANDATORY  or  REQUIRED,  but  shall 
indicate  to  the  Transmission  Customer  at  the 
time  of  acceptance  under  PROVIDER 
COMMENTS  that  the  service  is  not 
MANDATORY  or  REQUIRED. 

Section  5.3     Transmission  Customer 
Requirements 

Guide  5.5:  The  Transmission  Customer 
should  indicate  with  the  submittal  of  a 
transmission  reservation  request,  the 
preferred  options  for  provision  of  ancillary 
services,  such  as  the  desire  to  use  an 
alternative  resource. 

Guide  5.6:  A  Transmission  Customer  may, 
but  is  not  required  to,  indicate  a  third  party 
SELLER  of  ancillary  services,  if  these  services 
are  arranged  by  the  Transmission  Customer 
off  the  OASIS  and  if  such  arrangements  are 
permitted  by  the  Transmission  Provider's 
tariff. 

Section  6 — Pathnaming  Standards 

Section  6. 1  Introduction 

The  Data  Element  Dictionary  of  the  OASIS 
S&CP  Document,  Version  1.3,  defines  a  path 
name  in  terms  of  a  50-character 
alphanumeric  string: 

RR/TPTP/PATHPATHPATH/ 
OPTIONALFROM-OPTIONALTOTO/SPR 

RegionCode/TransmissionProviderCode/ 
PathName/OptionalFrom-To(POR-POD)/ 
Spare 

This  definition  leaves  it  to  the 
Transmission  Providers  to  name  the  paths 
from  their  own  perspective.  The  following 
standards  provide  an  unambiguous 
cori'ention  for  naming  paths  and  will 
pro<^uce  more  consistent  path  names. 
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I  pah 


Section  6.2 
Requirements 

Standard  6.1 
shall  use  the 
defined  in  the 
naming  of  all 
OASIS. 

Standard  6.2 
shall  use  the 
indicate  the 
areas.  The  cental 
using  standard 
areas,  separatee 
the  first  three  ~ 


Trai  \smission  Provider 


A  transmission  provider 
naming  convention 
^CP  Data  Dictionary  for  the 
re  servable  paths  posted  on 


th  rd 
•  send 


fisld 


RR/TPTP/CAX:  C-CAYY/ 


A  transmission  provider 
field  in  the  path  name  to 
ng  and  receiving  control 
areas  shall  be  designated 
*4ERC  codes  for  the  control 
by  a  hyphen.  For  example, 
s  of  the  path  name  will  be: 


Standard  6.3 
shall  use  the 
to  indicate  POF 
hyphen.  For 
POR/POD  wou 

RR/TPTP/CAXk 


A  transmission  provider 
foiirth  field  of  the  path  name 
and  POD  separated  by  a 
mple,  a  path  with  a  specific 
d  be  shown  as: 
-CAYY/PORPORPORPOR- 


exi: 


PODPODPODP  DD/ 


rdl 


t  len  '' 


por 


suh-1 


Fort 


pt)vi 


idcrs 

spec 

•th* 


SIC 


IfthePORa 
control  areas 
left  blank  (as 

Guide  6.4:  A 
designate  a 
and  Delivery 
reserves  a  path 
load  may  be  i 
the  customer 
particular  load 
transmission 
Delivery.  This 
certain  provi 
using  more  s 
inclusion  of 
All  sub-level 
registered  as 
[Note:  This 
the  Code  of 

Sections  13 
pro  forma  tarif 

13.2  " 
Point-To-Point 
available  on  a 
i.e.,  in  the  c 
each  Transm 
service. 
Point-To-Poini 
conditional 
requested 
System 
longer  term 
shorter  term 
deadlines:  one 
of  daily  servics 
commenceme|>t 
month  before 
service.  Befon 
deadline,  if  av 
is  insufficient 
Eligible 
shorter  term 
refusal  to  mat^h 
before  losing 
term  competi 
Point-To-Poi: 
granted  if  the 
right  of  first 
the  competini 
earlier  if 
scheduling 
13.8)  from 
Provider  of  a 


POD  are  designated  as 

the  fourth  field  may  be 
the  example  in  6.2). 
transmission  provider  may 
evel  for  Points  of  Receipt 
ir  example,  a  customer 
to  POD  AAAA.  The  ultimate 
n^  leterminate  at  the  time.  Later, 
s(  hedules  energy  to  flow  to  a 
that  may  be  designated  by  the 
ider  as  a  sub-level  Point  of 


!  Custo  Tier 


iigi 


:  nece  isary  i 
gd(ad 
1  being 
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Reser\at 


based 
tran  .action. 
I  becom  bs 
se  -vice  i 


}ption  is  necesscuy  to  ensure 

are  not  precluded  from 
ific  service  points  by  the 
POR/POD  in  the  path  name. 
PORs  and  PODs  must  be 

h  on  www.tsin.com. 
itachment  will  not  appear  in 
Federal  Regulations.) 

14.2,  14.7,  and  17.5  of  the 
provide  as  follows: 
ion  Priority:  Long-Term  Firm 
Transmission  Service  shall  be 
Irst-come,  first-served  basis 
hrbnological  sequence  in  which 
Customer  has  reserved 
ions  for  Short-Term  Firm 
Transmission  Service  will  be 
upon  the  length  of  the 
If  the  Transmission 
oversubscribed,  requests  for 
may  preempt  requests  for 
service  up  to  the  following 
day  before  the  commencement 
one  week  before  the 
of  weekly  service,  and  one 
he  commencement  of  monthly 
the  conditional  reservation 
lilable  transmission  capability 
to  satisfy  all  Applications,  an 
with  a  reservation  for 
s  -rvice  has  the  right  of  first 
any  longer  term  reservation 
s  reservation  priority.  A  longer 
request  for  Short-Term  Firm 
Transmission  Service  will  be 
Eligible  Customer  with  the 
rf  fusal  does  not  agree  to  match 
request  within  24  hours  (or 
to  comply  with  the 
d^dlines  provided  in  section 

notified  by  the  Transmission 
onger-term  competing  request 


for  Short-Term  Firm  Point-To-Point 
Transmission  Service.  After  the  conditional 
reservation  deadline,  service  will  commence 
pursuant  to  the  terms  of  Part  II  of  the  Tariff. 
Firm  Point-To-Point  Transmission  Service 
will  always  have  a  reservation  priority  over 
Non-Firm  Point-To-Point  Transmission 
Service  under  the  Tariff.  All  Long-Term  Firm 
Point-To-Point  Transmission  Service  will 
have  equal  reservation  priority  with  Native 
Load  Customers  and  Network  Customers. 
Reservation  priorities  for  existing  firm 
service  customers  are  provided  in  Section 
2.2. 

14.2  Reservation  Priority:  Non-Firm  Point- 
To-Point  Transmission  Service  shall  be 
available  from  transmission  capability  in 
excess  of  that  needed  for  reliable  service  to 
Native  Load  Customers,  Network  Customers 
and  other  Transmission  Customers  taking 
Long-Term  and  Short-Term  Firm  Point-To- 
Point  Transmission  Service.  A  higher  priority 
will  be  assigned  to  reservations  with  a  longer 
duration  of  service.  In  the  event  the 
Transmission  System  is  constrained, 
competing  requests  of  equal  duration  will  be 
prioritized  based  on  the  highest  price  offered 
by  the  Eligible  Customer  for  the 
Transmission  Service.  Eligible  Customers 
that  have  already  reserved  shorter  term 
service  have  the  right  of  first  refusal  to  match 
any  longer  term  reservation  before  being 
preempted.  A  longer-term  competing  request 
for  Non-Firm  Point-To-Point  Transmission 
Service  will  be  granted  if  the  Eligible 
Customer  with  the  right  of  first  refusal  does 
not  agree  to  match  the  competing  request:  (a) 
inmiediately  for  hourly  Non-Firm  Point-To- 
Point  Transmission  Service  after  notification 
by  the  Transmission  Provider;  and,  (b)  within 
24  hours  (or  earlier  if  necessary  to  comply 
with  the  scheduling  deadlines  provided  in 
section  14.6)  for  Non-Firm  Point-To-Point 
Transmission  Service  other  than  hourly 
transactions  after  notification  by  the 
Transmission  Provider.  Transmission  service 
for  Network  Customers  &t)m  resources  other 
than  designated  Network  Resources  will  have 
a  higher  priority  than  any  Non-Firm  Point- 
To-Point  Transmission  Service.  Non-Firm 
Point-To-Point  Transmission  Service  over 
secondary  Point(s)  of  Receipt  and  Point(s)  of 
Delivery  will  have  the  lowest  reservation 
priority  under  the  Tariff. 

14.7  Curtailment  or  Interruption  of  Service: 
The  Transmission  Provider  reserves  the  right 
to  Curtail,  in  whole  or  in  part,  Non-Firm 
Point-To-Point  Transmission  Service 
provided  under  the  Tariff  for  reliability 
reasons  when,  an  emergency  or  other 
unforeseen  condition  threatens  to  impair  or 
degrade  the  reliability  of  its  Transmission 
System.  The  Transmission  Provider  reserves 
the  right  to  Interrupt,  in  whole  or  in  part, 
Non-Firm  Point-To-Point  Transmission 
Service  provided  under  the  Tariff  for 
economic  reasons  in  order  to  accommodate 

(1)  a  request  for  Firm  Transmission  Service, 

(2)  a  request  for  Non-Firm  Point-To-Point 
Transmission  Service  of  greater  duration.  (3) 
a  request  for  Non-Firm  Point-To-Point 
Transmission  Service  of  equal  duration  with 
a  higher  price,  or  (4)  transmission  service  for 
Network  Customers  from  non-designated 
resources.  The  Transmission  Provider  also 
will  discontinue  or  reduce  service  to  the 


Transmission  Customer  to  the  extent  that 
deliveries  for  transmission  are  discontinued 
or  reduced  at  the  Point(s)  of  Receipt.  Where 
required.  Curtailments  or  Interruptions  will 
be  made  on  a  non-discriminatory  basis  to  the 
transaction(s)  that  effectively  relieve  the 
constraint,  however,  Non-Firm  Point-To- 
Point  Transmission  Service  shall  be 
subordinate  to  Firm  Transmission  Service.  If 
multiple  transactions  require  Curtailment  or 
Interruption,  to  the  extent  practicable  and 
consistent  with  Good  Utility  Practice, 
Curtailments  or  Interruptions  will  be  made  to 
transactions  of  the  shortest  term  (e.g.,  hourly 
non-firm  transactions  will  be  Curtailed  or 
Interrupted  before  daily  non-firm 
transactions  and  daily  non-firm  transactions 
will  be  Curtailed  or  Interrupted  before 
weekly  non-firm  transactions).  Transmission 
service  for  Network  Customers  from 
resources  other  than  designated  Network 
Resources  will  have  a  higher  priority  than 
any  Non-Firm  Point-To-Point  Transmission 
Service  under  the  Tariff.  Non-Firm  Point-To- 
Point  Transmission  Service  over  secondary 
Point(s)  of  Receipt  and  Point(s)  of  Delivery 
will  have  a  lower  priority  than  any  Non-Firm 
Point-To-Point  Transmission  Service  under 
the  Tariff.  The  Transmission  Provider  will 
provide  advance  notice  of  Curtailment  or 
Interruption  where  such  notice  can  be 
provided  consistent  with  Good  Utility 
Practice. 

17.5  Response  to  a  Completed  Application: 
Following  receipt  of  a  Completed 
Application  for  Firm  Point-To-Point 
Transmission  Service,  the  Transmission 
Provider  shall  make  a  determination  of 
available  transmission  capability  as  required 
in  Section  15.2.  The  Transmission  Provider 
shall  notify  the  Eligible  Customer  as  soon  as 
practicable,  but  not  later  than  thirty  (30)  days 
after  the  date  of  receipt  of  a  Completed 
Application  either  (i)  if  it  will  be  able  to 
provide  service  without  performing  a  System 
Impact  Study  or  (ii)  if  such  a  study  is  needed 
to  evaluate  the  impact  of  the  Application 
pursuant  to  Section  19.1.  Responses  by  the 
Transmission  Provider  must  be  made  as  soon 
as  practicable  to  all  completed  applications 
(including  applications  by  its  own  merchant 
function)  and  the  timing  of  such  responses 
must  be  made  on  a  non-discriminatory  basis. 

[Note:  This  attachment  will  not  appear  in 
the  Code  of  Federal  Regulations.) 

Section  4.2.10.2  of  the  S&CP  Document 
provides  as  follows: 

4.2.10.2  Status  Values:  The  possible 
STATUS  values  are: 

QUEUED  =  initial  status  assigned  by  TSIP 
on  receipt  of  "customer  services  purchase 
request". 

INVALID  =  assigned  by  TSIP  or  Provider 
indicating  an  invalid  field  in  the  request, 
such  as  improper  POR,  POD,  source,  sink, 
etc.  (Final  state). 

RECEIVED  =  assigned  by  Provider  or  Seller 
to  acknowledge  QUEUED  requests  and 
indicate  the  service  request  is  being 
evaluated,  including  for  completing  the 
required  ancillary  services. 

STUDY  =  assigned  by  Provider  or  Seller  to 
indicate  some  level  of  study  is  required  or 
being  performed  to  evaluate  service  request. 
REFUSED  =  assigned  by  Provider  or  Seller 
to  indicate  service  request  has  been  denied 
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due  to  availability  of  transmission  capability. 
SELLER_COMMENTS  should  be  used  to 
communicate  details  for  denial  of  service. 
(Final  state). 

COUNTEROFFER  =  assigned  by  Provider  or 
Seller  to  indicate  that  a  new  OFFER_PRlCE 
is  being  proposed. 

REBID  =  assigned  by  Customer  to  indicate 
that  a  new  BID PRICE  is  being  proposed. 

SUPERSEDED  =  assigned  by  Provider  or 
Seller  when  a  request  which  has  not  yet  been 
confirmed  is  displaced  by  another 
reservation  request.  (Final  state). 

ACCEPTED  =  assigned  by  Provider  or  Seller 
to  indicate  the  service  request  at  the 
designated  OFFER_PRICE  has  been 
approved/accepted.  If  the  reservation  request 
was  submitted  PRECONFIRMED  the  OASIS 
Node  shall  immediately  set  the  reservation 
status  to  CONFIRMED.  Depending  upon  the 
type  of  ancillary  services  required,  the  Seller 
may  or  may  not  require  all  ancillary  service 
reservations  to  be  completed  before  accepting 
a  request. 

DECLINED  =  assigned  by  Provider  or  Seller 
to  indicate  that  the  BID_PRICE  is 
unacceptable  and  that  negotiations  are 
terminated.  SELLER_COMMENTS  should 
be  used  to  communicate  reason  for  denial  of 
service.  (Final  state). 

CONFIRMED  =  assigned  by  Customer  in 
response  to  Provider  or  Seller  posting 
"ACCEPTED"  status,  to  confirm  service. 
Once  a  request  has  been  "CONFIRMED",  a 
transmission  service  reservation  exists.  (Final 
state,  unless  overridden  by  DISPLACED  or 
ANNULLED  state). 

WITHDRAWN  =  assigned  by  Customer  at 
any  point  in  request  evaluation  to  withdraw 
the  request  from  any  further  action.  (Final 
state). 

DISPLACED  =  assigned  by  Provider  or 
Seller  when  a  "CONRRMED"  reservation 
from  a  Customer  is  displaced  by  a  longer 
term  reservation  and  the  Customer  has 
exercised  right  of  first  refusal  (i.e.,  refused  to 
match  terms  of  new  request).  (Final  state). 

ANNULLED  =  assigned  by  Provider  or 
Seller  when,  by  mutual  agreement  with  the 
Customer,  a  confirmed  reservation  is  to  be 
voided.  (Final  state). 

RETRACTED  =  assigned  by  Provider  or 
Seller  when  the  Customer  fails  to  confirm  or 
withdraw  the  request  within  the  required 
time  period.  (Final  state). 

(PR  Doc.  9»-2388  Filed  2-2-99;  8:45  am) 
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Treasury. 


ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  that  provide 
guidance  under  section  4980B  of  the 
Internal  Revenue  Code  relating  to  the 
COBRA  continuation  coverage 
requirements  applicable  to  group  health 
plans.  The  proposed  regulations  in  this 
document  supplement  tinal  regulations 
being  published  elsewhere  in  this  issue 
of  the  Federal  Register.  The  regulations 
will  generally  affect  sponsors  of  and 
participants  in  group  health  plans,  and 
they  provide  plan  sponsors  and  plan 
administrators  with  guidance  necessary 
to  comply  with  the  law. 
DATES:  Written  or  electronic  comments 
and  outlines  of  topics  to  be  discussed  at 
the  public  hearing  scheduled  for  June  8, 
1999  at  10  a.m.  must  be  received  by  May 
14,  1999. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-1 2 1865-98), 
room  5226,  Internal  Revenue  Service, 
FOB  7604,  Ben  FrankUn  Station, 
Washington,  EXZ  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (REG-1 21865-98), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irsMstreas.gov/prod/ 
tax^regs/comments.html. 

The  public  hearing  scheduled  for  June 
8, 1999  will  be  held  in  room  2615  of  the 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Yurlinda 
Mathis  at  202-622^695;  concerning 
submissions  of  comments,  the  hearing, 
or  to  be  placed  on  the  building  access 
list  to  attend  the  hearing,  LaNita  Van 
Dyke  at  202-622-7190  (not  toll-free 
numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Consolidated  Omnibus  Budget 
Reconcihation  Act  of  1985  (COBRA) 
amended  the  Internal  Revenue  Code 
(Code)  to  add  health  care  continuation 
coverage  requirements.  These 
provisions,  now  set  forth  in  section 
4980B,*  generally  apply  to  a  group 


health  plan  maintained  by  an  employer 
or  employee  organization,  with  certain 
exceptions,  and  require  such  a  plan  to 
offer  each  qualified  beneficiary  who 
would  otherwise  lose  coverage  as  a 
result  of  a  qualifying  event  an 
opportunity  to  elect,  within  the 
applicable  election  period.  COBRA 
continuation  coverage.  The  COBRA 
continuation  coverage  requirements 
were  amended  on  various  occasions,^ 
most  recently  under  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA). 

Proposed  regulations  providing 
guidance  under  the  continuation 
coverage  requirements  as  originally 
enacted  by  COBRA,  and  as  amended  by 
the  Tax  Reform  Act  of  1986,  were 
published  as  proposed  Treasury 
Regulation  §  1.162-26  in  the  Federal 
Register  of  June  15,  1987  (52  FR  22716). 
Supplemental  proposed  regulations 
were  published  as  proposed  Treasury 
Regulation  §  54.4980B-1  in  the  Federal 
Register  of  January  7,  1998  (63  FR  708). 
Final  regulations  are  being  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

The  new  set  of  proposed  regulations 
being  published  in  this  notice  of 
proposed  ndemaking  addresses  how  the 
COBRA  continuation  coverage 
requirements  apply  in  business 
reorganizations.  Also  proposed  are  rules 
relating  to  the  interaction  of  the  COBRA 
continuation  coverage  requirements  and 
the  Family  and  Medical  Leave  Act  of 
1993,  which  were  previously  published 
as  NoUce  94-103  (1994-2  C.B.  569),  and 
certain  other  issues.  These  provisions  in 
the  new  set  of  proposed  regulations  are 
summarized  in  the  explanation  below. 
For  a  summary  of  the  new  proposed 
regulations  integrated  with  a  summary 
of  the  Anal  regulations,  see  the 
"Explanation  of  Provisions"  section  of 
the  preamble  to  the  final  regulations 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 


>  The  COBRA  continuation  coverage  requirements 
were  initially  set  forth  in  section  162(k),  but  were 
moved  to  section  4980B  by  the  Technical  and 
Miscellaneous  Revenue  Act  of  1986  (TAMRA). 


TAMRA  changed  the  sanction  for  failure  to  comply 
with  the  continuation  coverage  requirements  of  the 
Internal  Revenue  Code  from  disallowance  of  certain 
employer  deductions  under  section  162  (and  denial 
of  the  income  exclusion  under  section  106(a)  to 
certain  highly  compensated  employees  of  the 
employer)  to  an  excise  tax  under  section  4980B. 

'Changes  affecting  the  COBRA  continuation 
coverage  provisions  were  made  under  the  Omnibus 
Budget  Reconciliation  Act  of  1986.  the  Tax  Reform 
Act  of  1986,  the  Technical  and  Miscellaneous 
Revenue  Act  of  1988,  the  Omnibus  Budget 
Reconciliation  Act  of  1989,  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  the  Small  Business  Job 
Protection  Act  of  1996,  and  the  Health  Insurance 
Portability  and  Accountability  Act  of  1996.  The 
statutory  continuation  coverage  requirements  have 
also  been  affected  by  an  amendment  made  to  the 
definition  of  group  health  plan  in  section  5000(b)(1) 
by  the  Omnibus  Budget  Reconciliation  Act  of  1993; 
that  definition  is  incorporated  by  reference  in 
soction  4980B(g](2). 
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Explanation  i  >f  Provisions 

Plans  That  xkist  Comply 

The  new  pioposcd  regulations  would 
make  a  numner  of  changes  to  the  section 
in  the  final  ragulations  that  addresses 
which  plans  past  comply  with  the 
COBRA  contihuation  coverage 
requirements!  The  principal  changes 
being  proposed  are  to  add  rules 
simplifying  tie  determination  of 
whether  the  inall-employer  plan 
exception  applies,  giving  employers  and 
employee  ormnizations  broad  discretion 
to  determine  the  number  of  group  health 
plans  that  thay  maintain,  and  providing 
an  exception  tor  certain  health  flexible 
spending  accounts. 

In  determining  whether  a  plan  is 
ehgible  for  thje  small-employer  plan 
exception,  pail-time  employees,  as  well 
as  full-time  employees,  must  be  taken 
into  account.  Several  commenters  on 
the  1987  proposed  regulations  requested 
clarification  ^f  how  to  count  part-time 
employees  fot^  the  small-employer  plan 
exception,  and  the  new  proposed 
regulations  ptovide  guidance  on  this 
issue.  Under  (he  new  proposed 
regulations,  instead  of  each  part-time 
employee  counting  as  a  full  employee, 
each  part-tim  3  employee  counts  as  a 
fraction  of  emiemployee,  with  the 
fraction  equal  to  the  number  of  hours 
that  the  part-time  employee  works  for 
the  employer|divided  by  the  number  of 
hours  tiiat  anjemployee  must  work  in 
order  to  be  considered  a  full-time 
employee.  The  number  of  hours  that 
must  be  worked  to  be  considered  a  full- 
time  employqe  is  determined  in  a 
manner  consijBtent  with  the  employer's 
general  employment  practices,  although 
for  this  purpose  not  more  than  eight 
hours  a  day  or  40  hours  a  week  may  be 
used.  An  employer  may  count 
employees  for  each  typical  business  day 
or  may  coimt  employees  for  a  pay 
period  and  attribute  the  total  number  of 
employees  for  that  pay  period  to  each 
typical  business  day  that  falls  within  the 
pay  period.  Tne  employer  must  use  the 
same  method^  for  all  employees  and  for 
the  entire  year  for  which  the  small- 
employer  pla|i  determination  is  made. 

The  new  pioposed  regulations 
provide  guidsnce,  for  purposes  of  the 
COBRA  continuation  coverage 
requirements  on  how  to  determine  the 
number  of  gniup  health  plans  that  an 
employer  or  employee  organization 
maintains.  Uider  these  rules,  the 
employer  or  employee  organization  is 
generally  pernitted  to  establish  the 
separate  iden  ;ity  and  number  of  group 
health  plans  imder  which  it  provides 
health  care  benefits  to  employees.  Thus, 
if  an  employer  or  employee  organization 
provides  a  va  riety  of  health  care  benefits 


to  employees,  it  generally  may  aggregate 
the  benefits  into  a  single  group  health 
plan  or  disaggregate  benefits  into 
separate  group  health  plans.  The  status 
of  health  care  benefits  as  part  of  a  single 
group  health  plan  or  as  separate  plans 
is  determined  by  reference  to  the 
instruments  governing  those 
arrangements.  If  it  is  not  clear  from  the 
instruments  governing  an  arrangement 
or  arrangements  to  provide  health  care 
benefits  whether  the  benefits  are 
provided  under  one  plan  or  more  than 
one  plan,  or  if  there  are  no  instruments 
governing  the  arrangement  or 
arrangements,  all  such  health  care 
benefits  (other  than  those  for  qualified 
long-term  ceire  services)  provided  by  a 
single  entity  (determined  without  regard 
to  the  controlled  group  rules)  constitute 
a  single  group  health  plan. 

Under  the  new  proposed  regulations, 
a  multiemployer  plan  and  a  plan  other 
than  a  multiemployer  plan  are  always 
separate  plans.  In  addition,  any 
treatment  of  health  care  benefits  as 
constituting  separate  group  health  plans 
will  be  disregarded  if  a  principal 
purpose  of  the  treatment  is  to  evade  any 
requirement  of  law.  Of  covuse,  an 
employer's  flexibility  to  treat  benefits  as 
part  of  separate  plans  may  be  limited  by 
the  operation  of  other  laws,  such  as  the 
prohibition  in  section  9802  on 
conditioning  eligibility  to  enroll  in  a 
group  health  plan  on  (he  basis  of  any 
health  factor  of  an  individual. 

Many  commenters  on  the  1987 
proposed  regulations  requested 
clarification  of  the  application  of 
COBRA  to  health  care  benefits  provided 
under  flexible  spending  arrangements 
(health  PSAs).  Some  commentators 
argued  that  health  FSAs  should  not  be 
subject  to  COBRA.  Health  FSAs  satisfy 
the  definition  of  group  health  plan  in 
section  5000(b)(1)  and,  accordingly,  are 
generally  subject  to  the  COBRA 
continuation  coverage  requirements. 
However,  COBRA  is  intended  to  ensure 
that  a  qualified  beneficiary  has 
guaranteed  access  to  coverage  under  a 
group  health  plan  and  that  the  cost  of 
that  coverage  is  no  greater  than  102 
percent  of  the  applicable  premiimi. 

The  IRS  and  Treasury  believe  that  the 
purposes  of  COBRA  are  not  furthered  by 
requiring  an  employer  to  offer  COBRA 
for  a  plan  year  if  the  amount  that  the 
employer  could  require  to  be  paid  for 
the  COBRA  coverage  for  the  plan  year 
would  exceed  the  maximum  benefit  that 
the  qualified  beneficiary  could  receive 
under  the  FSA  for  that  plan  year  and  if 
the  qualified  beneficiary  could  not 
avoid  a  break  in  coverage,  for  purposes 


of  the  HIPAA  portability  provisions,^  by 
electing  COBRA  coverage  under  the 
FSA.  Accordingly,  the  new  proposed 
regulations  contain  a  rule  limiting  the 
application  of  the  COBRA  continuation 
coverage  requirements  in  the  case  of 
health  FSAs. 

Under  this  proposed  rule,  if  the  health 
FSA  satisfies  two  conditions,  the  health 
FSA  need  not  make  COBRA 
continuation  coverage  available  to  a 
qualified  beneficiary  for  any  plan  year 
after  the  plan  year  in  which  the 
qualifying  event  occurs.  The  first 
condition  that  the  health  FSA  must 
satisfy  for  this  exception  to  apply  is  that 
the  health  FSA  is  not  subject  to  ihe 
HIPAA  portability  provisions  in 
sections  9801  though  9833  because  the 
benefits  provided  under  the  health  FSA 
are  excepted  benefits.  (See  sections  9831 
and  9832.)  *  The  second  condition  is 
that,  in  the  plan  year  in  which  the 
qualifying  event  of  a  qualified 
beneficiary  occurs,  the  maximum 
amount  that  the  health  FSA  could 
require  to  be  paid  for  a  full  plan  year  of 
COBRA  continuation  coverage  equals  or 
exceeds  the  maximimi  benefit  available 
under  the  health  FSA  for  the  year.  It  is 
contemplated  that  this  second  condition 
will  be  satisfied  in  most  cases. 

Moreover,  if  a  third  condition  is 
satisfied,  the  health  FSA  need  not  make 
COBRA  continuation  coverage  available 
with  respect  to  a  qualified  beneficiary  at 
all.  This  third  condition  is  satisfied  if, 
as  of  the  date  of  the  qualifying  event,  the 
maximum  benefit  available  to  the 
qualified  beneficiary  under  the  health 
FSA  for  the  remainder  of  the  plan  year 
is  not  more  than  the  maximum  eunoimt 
that  the  plan  could  require  as  payment 
for  the  remainder  of  that  year  to 
maintain  coverage  imder  the  health 
FSA. 

Duration  of  COBRA  Continuation 
Coverage 

The  new  proposed  regulations  would 
make  two  principal  changes  to  the 
section  in  the  final  regulations 


'  Under  HIPAA,  a  qualiried  beneficiary  who 
maintains  coverage  after  termination  of 
employment  under  a  group  health  plan  that  is 
subject  to  HIPAA  can  avoid  a^ireak  in  coverage  and 
thereby  avoid  becoming  subject  to  a  preexisting 
condition  exclusion  upon  later  becoming  covered 
by  another  group  heahh  plan. 

■•The  IRS  and  Treasury,  together  with  the  U.S. 
Department  of  Labor  and  the  U.S.  Department  of 
Health  and  Human  Services,  have  issued  a  notice 
(62  FR  67688)  holding  that  a  health  FSA  is  exempt 
from  HIPAA  because  the  benefits  provided  under  it 
are  excepted  benefits  under  sections  9831  and  9832 
if  the  employer  also  provides  another  group  health 
plan,  the  benefits  under  the  other  plan  are  not 
limited  to  excepted  benefits,  and  the  maximum 
reimbursement  under  the  health  FSA  is  not  greater 
than  two  times  the  employee's  salary  reduction 
election  (or  if  greater,  the  employee's  salary 
reduction  election  plus  Tive  hundred  dollars). 
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addressing  the  duration  of  COBRA 
continuation  coverage. 

The  1987  proposed  regulations  reflect 
the  statutory  rules  that  were  then  in 
effect  for  the  maximum  period  that  a 
plan  is  required  to  make  COBRA 
continuation  coverage  available.  Since 
then  the  statute  has  been  amended  to 
add  the  disabiUty  extension,  to  permit 
plans  to  extend  the  notice  period  if  the 
maximimi  coverage  period  is  also 
extended  (referred  to  as  the  optional 
extension  of  the  required  periods),  and 
to  add  a  special  rule  in  the  case  of 
Medicare  entitlement  preceding  a 
qualifying  event  that  is  the  termination 
or  reduction  of  hours  of  employment. 
The  new  proposed  regulations  reflect 
these  statutory  changes.  The  maximum 
coverage  pyeriod  for  a  qualifying  event 
that  is  the  bankruptcy  of  the  employer 
has  also  been  added  to  the  new 
proposed  regulations. 

Tne  1987  proposed  regulations 
incorporate  the  statutory  bases  for 
terminating  COBRA  continuation 
coverage  except  the  rule  (added  in  1989 
and  amended  in  1996)  that  COBRA 
coverage  can  be  terminated  in  the 
month  that  is  more  than  30  days  after  a 
final  determination  that  a  qualified 
beneficiary  is  no  longer  disabled.  The 
new  proposed  regulations  add  this 
statutory  basis  for  terminating  COBRA 
coverage,  with  two  clarifications.  First, 
the  new  proposed  regulations  clarify 
that  a  determination  that  a  qualified 
beneficiary  is  no  longer  disabled  allows 
termination  of  COBRA  continuation 
coverage  for  all  qualified  beneficiaries 
who  were  entitled  to  the  disability 
extension  by  reason  of  the  disability  of 
the  qualified  beneficiary  who  has  been 
determined  to  no  longer  be  disabled. 
Second,  the  new  proposed  regulations 
clarify  that  such  a  determination  does 
not  allow  termination  of  the  COBRA 
continuation  coverage  of  a  qualified 
beneficiary  before  the  end  of  the 
maximum  coverage  period  that  would 
apply  without  regard  to  the  disability 
extension. 

Business  Reorganizations 

The  1987  proposed  regulations 
provide  little  direct  guidance  on  the 
allocation  of  responsibiUty  for  COBRA 
continuation  coverage  in  the  event  of 
corporate  transactions,  such  as  a  sale  of 
stock  of  a  subsidiary  or  a  sale  of 
substantial  assets.  Commenters  on  the 
1987  proposed  regulations  requested 
further  guidance  on  corporate 
transactions,  pointing  out  that  the 
existing  degree  of  uncertainty  tends  to 
drive  up  the  costs  and  risks  of  a 
transaction  to  both  buyers  and  sellers. 
The  IRS  and  Treasury  share  this  view 
and  believe  also  that  greater  certainty 


helps  to  protect  the  rights  of  qualified 
beneficiaries  in  these  transactions.  The 
IRS  has  been  contacted  by  many 
qualified  beneficiaries  whose  COBRA 
continuation  coverage  has  been  dropped 
or  denied  in  the  context  of  a  corporate 
transaction.  In  many  cases,  these 
qualified  beneficiaries  have  been  told  by 
each  of  the  buyer  and  the  seller  that  the 
other  party  is  the  one  responsible  for 
providing  them  with  COBRA 
continuation  coverage. 

The  preamble  to  the  1998  proposed 
regulations  requested  comments  on  a 
possible  approach  to  allocating 
responsibiUty  for  COBRA  continuation 
coverage  in  corporate  transactions. 
Commenters  suggested  that,  in  a  stock 
sale,  as  in  an  asset  sale,  it  would  be 
consistent  with  standard  commercial 
practice  to  provide  that  the  seller  retains 
liability  for  all  existing  qualified 
beneficiaries,  including  those  formerly 
associated  with  the  subsidiary  being 
sold.  The  IRS  and  Treasury  have  studied 
the  comments  and  given  consideration 
to  several  alternatives  with  a  view  to 
establishing  rules  that  will  minimize  the 
administrative  burden  and  transaction 
costs  for  the  parties  to  transactions 
while  protecting  the  rights  of  qualified 
beneficiaries  and  maintaining 
consistency  with  the  statute. 

Accordingly,  the  new  proposed 
regulations  make  clear  that  the  parties  to 
a  transaction  are  free  to  allocate  the 
responsibility  for  providing  COBRA 
continuation  coverage  by  contract,  even 
if  the  contract  imposes  responsibility  on 
a  different  party  than  would  the  new 
proposed  regulations.  So  long  as  the 
party  to  whom  the  contract  allocates 
responsibility  performs  its  obligations, 
the  other  party  will  have  no 
responsibility  for  providing  COBRA 
continuation  coverage.  If,  however,  the 
party  allocated  responsibility  under  the 
contract  defaults  on  its  obligation,  and 
if,  imder  the  new  proposed  regulations, 
the  other  party  would  have  the 
obligation  to  provide  COBRA 
continuation  coverage  in  the  absence  of 
a  contractual  provision,  then  the  other 
party  would  retain  that  obligation.  This 
approach  would  avoid  prejudicing  the 
rights  of  quaUfied  beneficiaries  to 
COBRA  continuation  coverage  based 
upon  the  provisions  of  a  contract  to 
which  they  were  not  a  party  and  under 
which  the  employer  with  the  underlying 
obligation  under  the  regulations  to 
provide  COBRA  continuation  coverage 
could  otherwise  contract  away  that 
obligation  to  a  party  that  fails  to 
perform.  Moreover,  the  party  with  the 
underlying  responsibility  under  the 
regulations  can  insist  on  appropriate 
security  and,  of  course,  could  pursue 


contractual  remedies  against  the 
defaulting  party. 

The  new  proposed  regulations 
provide,  for  both  sales  of  stock  and  sales 
of  substantial  assets,  such  as  a  division 
or  plant  or  substantially  all  the  assets  of 
a  trade  or  business,  that  the  seller 
retains  the  obligation  to  make  COBRA 
continuation  coverage  available  to 
existing  qualified  beneficiaries.  In 
addition,  in  situations  in  which  the 
seller  ceases  to  provide  any  group 
health  plan  to  any  employee  in 
connection  writh  the  sale — whether  such 
a  cessation  is  in  connection  wath  the 
sale  is  determined  on  tbe  basis  of  the 
facts  and  circumstances  of  each  case — 
and  thus  is  not  responsible  for 
providing  COBRA  continuation 
coverage,  the  new  proposed  regulations 
provide  that  the  buyer  is  responsible  for 
providing  COBRA  continuation 
coverage  to  existing  qualified 
beneficiaries.  This  secondary  liability 
for  the  buyer  applies  in  all  stock  sales 
and  in  all  sales  of  substantial  assets  in 
which  the  buyer  continues  the  business 
operations  associated  with  the  assets 
without  interruption  or  substantial 
change. 

A  particular  type  of  asset  sale  raises 
issues  for  which  the  new  proposed 
regulations  do  not  provide  any  special 
rules.  (Thus,  the  general  rules  in  the 
new  proposed  regulations  for  business 
reorganizations  would  apply  to  this  type 
of  transaction.)  This  type  of  asset  sale  is 
one  in  which,  after  purchasing  a 
business  as  a  going  concern,  the  buyer 
continues  to  employ  the  employees  of 
that  business  and  continues  to  provide 
those  employees  exactly  the  same  health 
coverage  that  they  had  before  the  sale 
(either  by  providing  coverage  through 
the  same  insurance  contract  or  by 
establishing  a  plan  that  mirrors  the  one 
that  provided  benefits  before  the  sale). 
The  application  of  the  rules  in  the  new 
proposed  regulations  to  this  type  of 
asset  sale  would  require  the  seller  to 
make  COBRA  continuation  coverage 
available  to  the  employees  continuing  in 
employment  with  the  buyer  (and  to 
other  family  members  who  are  qualified 
beneficiaries).  Ordinarily,  the 
continuing  employees  (or  their  family 
members)  would  be  very  unlikely  to 
elect  COBRA  continuation  coverage 
fi-om  the  seller  when  they  can  receive 
the  same  coverage  (usually  at  much 
lower  cost)  as  active  employees  of  the 
buyer. 

Consideration  is  being  given  to 
whether,  under  appropriate 
circumstances,  such  an  asset  sale  would 
be  considered  not  to  result  in  a  loss  of 
coverage  for  those  employees  who 
continue  in  employment  vdth  the  buyer 
after  the  sale.  A  countervailing  concern. 
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however,  relates  to  those  qualified 
beneficiaries  Who  might  have  a  reason 
to  elect  COBRA  continuation  coverage 
from  the  seller.  An  example  of  such  a 
qualified  beneficiary  would  be  an 
employee  whp  continues  in 
employment  With  the  buyer,  whose 
family  is  likely  to  have  medical 
expenses  that] exceed  the  cost  of  COBRA 
coverage,  and  who  has  significant 
questions  about  the  solvency  of  the 
buyer  or  other  concerns  about  how  long 
the  buyer  mi^it  continue  to  provide  the 
same  health  coverage. 

Under  one  possible  approach,  a  loss 
of  coverage  would  be  considered  not  to 
have  occurreq  so  long  as  the  purchasing 
employer  in  all  asset  sale  continued  to 
maintain  the  same  group  health  plan 
coverage  that  ^e  seller  maintained 
before  the  sal#  without  charging  the 
employees  an^  greater  p>ercentage  of  the 
total  cost  of  coverage  than  the  seller  had 
charged  before  the  sale.  For  this 
purpose,  the  Coverage  would  be 
considered  unchanged  if  there  was  no 
obligation  to  provide  a  s\immary  of 
material  modifications  within  60  days 
after  the  change  due  to  a  material 
reduction  in  covered  services  or  benefits 
under  the  rult s  that  apply  under  Title 
I  of  ERISA.  If  these  conditions  were 
satisfied  for  the  maximum  coverage 
period  that  would  otherwise  apply  to 
the  seller's  termination  of  employment 
of  the  continuing  employees  (generally 
18  months  from  the  date  of  the  sale). 
then  those  teifninations  of  employment 
would  never  |)e  considered  qualifying 
events.  If  the  f:onditions  were  not 
satisfied  for  the  full  maximum  coverage 
period,  then  on  the  date  when  they 
ceased  to  be  satisfied  the  seller  would 
be  obligated  tb  make  COBRA 
continuation  coverage  available  for  the 
balance  of  th^  maximum  coverage 
period. 

Comments  ^  invited  on  the  utility  of 
such  a  rule,  either  in  situations  in  which 
the  seller  retains  an  ownership  interest 
in  the  buyer  after  the  sale  (for  example, 
a  sale  of  asset^  from  a  100-percent 
owned  subsidiary  to  a  75-percent  owned 
subsidiary)  ob,  more  generally,  in 
situations  in  which  the  seller  and  the 
buyer  are  unrelated.  Suggestions  are 
also  solicited^or  other  rules  that  would 
protect  qualified  beneficiaries  while 
providing  rel^f  to  employers  in  these 
situations.      | 

Although  the  new  proposed 
regulations  address  how  COBRA 
obligations  are  affected  by  a  sale  of  stock 
(and  a  sale  of  substantial  assets),  the 
new  proposec  regulations  do  not 
address  how  i  he  obligation  to  make 
COBRA  continuation  coverage  available 
is  affected  by  the  transfer  of  an 
ownership  in  erest  in  a  noncorporate 


entity  that  causes  the  noncorporate 
entity  to  cease  to  be  a  member  of  a 
group  of  trades  or  businesses  under 
common  control  (whether  or  not  it 
becomes  a  member  of  a  different  group 
of  trades  or  business  under  common 
control).  Comments  are  invited  on  this 
issue. 

Employer  Withdrawals  From 
Multiemployer  Plans 

The  new  proposed  regulations  also 
address  COBRA  obligations  in 
connection  with  an  employer's 
cessation  of  contributions  to  a 
multiemployer  group  health  plan.  The 
new  proposed  regulations  provide  that 
the  multiemployer  plan  generally 
continues  to  have  the  obligation  to  make 
COBRA  continuation  coverage  available 
to  qualified  beneficiaries  associated 
with  that  employer.  (There  generally 
would  not  be  any  obligation  to  make 
COBRA  continuation  coverage  available 
to  continuing  employees  in  this 
situation  because  a  cessation  of 
contributions  is  not  a  qualifying  event.) 
However,  once  the  employer  provides 
group  health  coverage  to  a  significant 
number  of  employees  who  were 
formerly  covered  imder  the 
multiemployer  plan,  or  starts 
contributing  to  another  multiemployer 
plan  on  their  behalf,  the  employer's 
plan  (or  the  new  multiemployer  plan) 
would  have  the  obligation  to  make 
COBRA  continuation  coverage  available 
to  the  existing  qualified  beneficiaries. 
This  rule  is  contrary  to  the  holding  in 
In  re  Appletree  Markets,  Inc.,  19  F.3d 
969  (5th  Cir.  1994),  which  held  that  the 
multiemployer  plan  continued  to  have 
the  COBRA  obUgations  with  respect  to 
existing  qualified  beneficiaries  after  the 
vdthdrawing  employer  established  a 
plan  for  the  same  class  of  employees 
previously  covered  under  the 
multiemployer  plan. 

Interaction  ofFMLA  and  COBRA 

The  new  proposed  regulations  set 
forth  rules  regarding  the  interaction  of 
the  COBRA  continuation  coverage 
requirements  with  the  provisions  of  the 
Family  and  Medical  Leave  Act  of  1993 
(FMLA).  The  rules  imder  the  new 
proposed  regulations  are  substantially 
the  same  as  those  set  forth  in  Notice  94- 
103.  The  last  two  questions-and-answers 
in  that  notice  have  not  been  included  in 
the  new  proposed  regulations  because 
they  relate  to  general  subject  matter  that 
is  addressed  elsewhere  in  the 
regulations. 

Under  the  new  proposed  regulations, 
the  taking  of  FMLA  leave  by  a  covered 
employee  is  not  itself  a  qualifying  event. 
Instead,  a  qualifying  event  occurs  when 
an  employee  who  is  covered  imder  a 


group  health  plan  immediately  prior  to 
FMLA  leave  (or  who  becomes  covered 
under  a  group  health  plan  during  FMLA 
leave)  does  not  return  to  work  with  the 
employer  at  the  end  of  FMLA  leave  and 
would,  but  for  COBRA  continuation 
coverage,  lose  coverage  under  the  group 
health  plan.  (As  under  the  general  rules 
of  COBRA,  this  would  also  constitute  a 
qualifying  event  with  respect  to  the 
spouse  or  any  dependent  child  of  the 
employee.)  "The  qualifying  event  is 
deemed  to  occur  on  the  last  day  of  the 
employee's  FMLA  leave,  and  the 
maximum  coverage  period  generally 
begins  on  that  day.  (The  new  proposed 
regulations  provide  a  special  rule  for 
cases  where  coverage  is  not  lost  until  a 
later  date  and  the  plan  provides  for  the 
optional  extension  of  the  required 
periods.)  In  the  case  of  such  a  qualifying 
event,  the  employer  cannot  condition 
the  employee's  rights  to  COBRA 
continuation  coverage  on  the 
employee's  reimbursement  of  any 
premiums  paid  by  the  employer  to 
maintain  the  employee's  group  health 
plan  coverage  during  the  period  of 
FMLA  leave. 

Any  lapse  of  coverage  under  the 
group  health  plan  during  the  period  of 
FMLA  leave  and  any  state  or  local  law 
requiring  that  group  health  plan 
coverage  be  provided  for  a  period  longer 
than  that  required  by  the  FMLA  are 
disregarded  in  determining  whether  the 
employee  has  a  qualifying  event  on  the 
last  day  of  that  leave.  However,  the 
employee's  loss  of  coverage  at  the  end 
of  FMLA  leave  will  not  constitute  a 
qualifying  event  if,  prior  to  the 
employee's  return  from  FMLA  leave,  the 
employer  has  eliminated  group  health 
plan  coverage  for  the  class  of  employees 
to  which  the  employee  would  have 
belonged  if  she  or  he  had  not  taken 
FMLA  leave. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulations  do  not  impose  a  collection 
of  information  requirement  on  small 
entities,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  this 
notice  of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
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Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
timely  (a  signed  original  and  eight  (8) 
copies)  to  the  IRS.  Comments  are 
specifically  requested  on  the  clarity  of 
the  proposed  regulations  and  how  they 
may  be  made  easier  to  understand.  All 
comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  June  8, 1999.  beginning  at  10  a.m.  in 
room  2615  of  the  Internal  Revenue 
Building,  1111  Constitution  Avenue. 
NW.,  Washington,  DC.  Due  to  building 
security  procedures,  visitors  must  enter 
at  the  10th  Street  entrance,  located 
between  Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  yoiu-  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  written  comments  and  an 
outUne  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic 
(signed  original  and  eight  (8)  copies)  by 
May  14. 1999.  A  period  of  10  minutes 
will  be  allotted  to  each  person  for 
making  comments.  An  agenda  showing 
the  scheduling  of  the  speakers  will  be 
prepared  after  the  deadline  for  receiving 
outlines  has  passed.  Copies  of  the 
agenda  will  be  available  free  of  charge 
at  the  hearing. 

Drafting  information.  The  principal 
author  of  these  proposed  regulations  is 
Russ  Weinheimer,  Office  of  the 
Associate  Chief  Counsel  (Employee 
Benefits  and  Exempt  Organizations). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  54 

Excise  taxes.  Health  care.  Health 
insurance.  Pensions,  Reporting  and 
recordkeeping  requirements. 


Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  54  is 
proposed  to  be  amended  as  follows: 

PART  54— PENSION  EXCISE  TAXES 

Paragraph  1.  The  authority  citation 
for  part  54  is  amended  in  part  by  adding 
entries  in  numerical  order  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 
Section  54.4980B-9  also  issued  under  26 

U.S.C.  4980B. 
Section  54.4980B-10  also  issued  under  26 

U.S.C.  4980B.  *   *   * 

Par.  2.  Section  54.4980B-0  is 
amended  by: 

1.  Revising  the  introductory  text. 

2.  Adding  entries  for  §§  54.4980B-9 
and  54.4980B-10  at  the  end  of  the  Ust 
of  sections. 

3.  Revising  the  entries  for  Q-3  and  Q- 
6  of  §  54.4980B-2  in  the  Ust  of 
questions. 

4.  Revising  the  entry  for  Q-4  of 

§  54.4980B-7  in  the  fist  of  questions. 

5.  Adding  an  entry  for  the  section 
heading  for  §  54.4980B-9  in  the  list  of 
questions. 

6.  Adding  an  entry  for  the  section 
heading  for  §  54.4980B-10  in  the  list  of 
questions. 

The  additions  and  revisions  read  as 
follows: 

§54.49808-0    Table  of  contents. 

This  section  contains  first  a  list  of  the 
section  headings  and  then  a  list  of  the 
questions  in  each  section  in 
§§54.4980B-1  through  54.4980B-10. 

List  of  Sections 

»         •         *         »         * 

§  54.4980B-9  Business  reorganizations  and 
employer  withdrawals  from  multiemployer 
plans. 

§54.49808-10    Interaction  of  FMLA  and 
COBRA. 

List  of  Questions 

*  *         •         *         • 

§  54.4980B-2    Plans  that  must  comply. 

*  «         *         •         • 

Q-3:  What  is  a  multiemployer  plan? 

***** 

Q-6:  For  purposes  of  COBRA,  how  is  the 
number  of  group  health  plans  that  an 
employer  or  employee  organization 
maintains  determined? 

***** 

§  54.4980B-7    Duration  of  COBRA 
continuation  coverage. 

***** 

Q-4:  When  does  the  maximum  coverage 
p>eriod  end? 

***** 

§  54.4980B-9  Business  reorganizations  and 
employer  withdrawals  from  multiemployer 
plans. 


Q-1:  For  purposes  of  this  section,  what  are 
a  business  reorganization,  a  stock  sale,  and 
an  asset  sale? 

Q-2:  In  the  case  of  a  stock  sale,  what  are 
the  selling  group,  the  acquired  organization, 
and  the  buying  group? 

Q-3:  In  the  case  of  an  asset  sale,  what  are 
the  selling  group  and  the  buying  group? 

Q-4:  Who  is  an  M4A  qualified  beneficiary? 

Q-5:  In  the  case  of  a  stock  sale,  is  the  sale 
a  qualifying  event  with  respect  to  a  covered 
employee  who  is  employed  by  the  acquired 
organization  before  the  sale  and  who 
continues  to  be  employed  by  the  acquired 
organization  after  the  sale,  or  with  respect  to 
the  spouse  or  dependent  children  of  such  a 
covered  employee? 

Q-6:  In  the  case  of  an  asset  sale,  is  the  sale 
a  qualifying  event  with  respect  to  a  covered 
employee  whose  employment  immediately 
before  the  sale  was  associated  with  the 
purchased  assets,  or  with  respect  to  the 
spouse  or  dependent  children  of  such  a 
covered  employee  who  are  covered  under  a 
group  health  plan  of  the  selling  group 
immediately  before  the  sale? 

Q-7:  In  a  business  reorganization,  are  the 
buying  group  and  the  selling  group  permitted 
to  allocate  by  contract  the  responsibility  to 
make  COBRA  continuation  coverage 
available  to  MSlA  qualified  beneficiaries? 

Q-8:  Which  group  health  plan  has  the 
obligation  to  make  COBRA  continuation 
coverage  available  to  M&A  qualified 
beneficiaries  in  a  business  reorganization? 

Q-9:  Can  the  cessation  of  contributions  by 
an  employer  to  a  multiemployer  group  health 
plan  be  a  qualifying  event? 

Q-10:  If  an  employer  stops  contributing  to 
a  multiemployer  group  health  plan,  does  the 
multiemployer  plan  have  the  obligation  to 
make  COBRA  continuation  coverage 
available  to  a  qualified  beneficiary  who  was 
receiving  coverage  under  the  multiemployer 
plan  on  the  day  before  the  cessation  of 
contributions  and  who  is,  or  whose 
qualifying  event  occurred  in  connection 
with,  a  covered  employee  whose  last 
employment  prior  to  the  qualifying  event  was 
with  the  employer  that  has  stopped 
contributing  to  the  multiemployer  plan? 
§  54.49808-10    Interaction  of  FMLA  and 

COBRA. 

Q-1:  In  what  circumstances  does  a 
qualifying  event  occur  if  an  employee  does 
not  return  from  leave  taken  under  FMLA? 

Q-2:  If  a  qualifying  event  described  in 
Q4A-1  of  this  section  occurs,  when  does  it 
occur,  and  how  is  the  maximum  coverage 
period  measured? 

Q-3:  If  an  employee  fails  to  pay  the 
employee  portion  of  premiums  for  coverage 
under  a  group  health  plan  during  FMLA 
leave  or  declines  coverage  under  a  group 
health  plan  during  FMLA  leave,  does  this 
affect  the  determination  of  whether  or  when 
the  employee  has  experienced  a  qualifying 
event? 

Q-4:  Is  the  application  of  the  rules  in 
Q&A-l  through  Q&A-3  of  this  section 
affected  by  a  requirement  of  state  or  local  law 
to  provide  a  fjeriod  of  coverage  longer  than 
that  required  under  FMLA? 

Q-5:  May  COBRA  continuation  coverage 
be  conditioned  upon  reimbursement  of  the 
p.-emiums  paid  by  the  employer  for  coverage 
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under  a  group  lealth  plan  during  FMLA 
leave? 

Par.  3.  Section  54.4980B-1.  A-1  is 
amended  by: 

1.  Removing  the  language  "54.4980B- 
8"  and  addini  "54.4980B-10"  in  its 
place  in  the  last  sentence  of  paragraph 
(a). 

2.  Removing  the  language  "54.4980B- 
8"  and  addini  "54.4980B-10"  in  its 
place  in  the  tttird  sentence  and  last 
sentence  of  paragraph  (b). 

3.  Removing  the  last  sentence  of 


paragraph  (c 
in  its  place  to 

§S4.4980B-1 


and  adding  two  sentences 
read  as  follows: 

COBRA  in  general. 


A-1: 
(c)* 


S((Ction  54.4980B-9 


contains  spec  al  rules  for  how  COBRA 
applies  in  connection  with  business 
reorganizations  and  employer 
withdrawals  from  a  multiemployer  plan, 
and  §  54.4980^-10  addresses  how 
COBRA  applies  for  individuals  who 
take  leave  under  the  Family  and 
Medical  Leav^  Act  of  1993.  Unless  the 
context  indicates  otherwise,  any 
reference  in  §§  54.4980B-1  through 
§  54.4980B-ld  to  COBRA  refers  to 
section  4980B  (as  amended)  and  to  the 
parallel  provi$ions  of  ERISA. 
«        *        *         *        * 

Par.  4.  Section  54.4980B-2  is 
amended  by:  i 

1.  Revising  |)aragraph  (a)  in  A-1. 

2.  Removint  the  language  "54.4980B- 
8"  and  adding  "54. 4980B-10"  in  its 
place  in  the  m^t  sentence  of  paragraph 

(b)  in  A-1. 

3.  Revising  K-2. 

4.  Adding  Q&A-3. 

5.  Removing  the  language  "54.4980B- 
8"  and  adding  "54.4980B-10"  in  its 
place  in  the  l^t  sentence  of  paragraph 
(a)  in  A-4. 

6.  Adding  a  sentence  immediately 
before  the  last^  sentence  of  the 
introductory  text  of  paragraph  (a)  in  A- 
5. 

7.  Removinj ;  the  language  "54.4980B- 
8"  and  adding  "54.4980B-10"  in  its 
place  in  the  la  st  sentence  of  paragraph 

(c)  in  A-5. 

8.  Adding  paragraphs  (d),  (e),  and  (f) 
in  A-5. 

9.  Adding  C  &A-6. 

10.  Revisinj  A-8. 

11.  Revisinj  paragraph  (a)  in  A-10. 
The  additio  is  and  revisions  read  as 

follows: 

§  54.4980B-2    Plans  that  must  comply. 


A-1:  (a)  For 
4980B. a  group 
maintained  b^ 
organization 


to 


purposes  of  section 
health  plan  is  a  plan 

an  employer  or  employee 
provide  health  care  to 


individuals  who  have  an  employment- 
related  connection  to  the  employer  or 
employee  organization  or  to  their 
families.  Individuals  who  have  an 
employment-related  connection  to  the 
employer  or  employee  organization 
consist  of  employees,  former  employees, 
the  employer,  and  others  associated  or 
formerly  associated  with  the  employer 
or  employee  organization  in  a  business 
relationship  (including  members  of  a 
union  who  are  not  currently 
employees).  Health  care  is  provided 
under  a  plan  whether  provided  directly 
or  through  insurance,  reimbursement,  or 
otherwise,  and  whether  or  not  provided 
through  an  on-site  facility  (except  as  set 
forth  in  paragraph  (d)  of  this  Q&A-l),  or 
through  a  cafeteria  plan  (as  deBned  in 
section  125)  or  other  flexible  benefit 
arrangement.  (See  paragraphs  (b) 
through  (e)  in  Q&A-8  of  this  section  for 
rules  regarding  the  application  of  the 
COBRA  continuation  coverage 
requirements  to  certain  health  flexible 
spending  arrangements.)  For  purposes 
of  this  Q&A-l ,  insurance  includes  not 
only  group  insurance  policies  but  also 
one  or  more  individual  insurance 
policies  in  any  arrangement  that 
involves  the  provision  of  health  care  to 
two  or  more  employees.  A  plan 
maintained  by  an  employer  or  employee 
organization  is  any  plan  of,  or 
contributed  to  (directly  or  indirectly)  by, 
an  employer  or  employee  organization. 
Thus,  a  group  health  plan  is  maintained 
by  an  employer  or  employee 
organization  even  if  the  employer  or 
employee  organization  does  not 
contribute  to  it  if  coverage  under  the 
plan  would  not  be  available  at  the  same 
cost  to  an  individual  but  for  the 
individual's  employment-related 
connection  to  the  employer  or  employee 
organization.  These  rules  are  further 
explained  in  paragraphs  (b)  through  (d) 
of  this  Q&A-l.  An  exception  for 
qualified  long-term  care  services  is  set 
forth  in  paragraph  (e)  of  this  Q&A-l, 
and  for  medical  savings  accounts  in 
paragraph  (f)  of  this  Q&A-l.  See  Q&A- 
6  of  this  section  for  rules  to  determine 
the  number  of  group  health  plans  that 
an  employer  or  employee  organization 
maintains. 
***** 

A-2:  (a)  For  purposes  of  section 
4980B,  employer  refers  to— 

(1)  A  person  for  whom  services  are 
performed; 

(2)  Any  other  person  that  is  a  member 
of  a  group  described  in  section  414(b), 
(c),  (m),  or  (o)  that  includes  a  person 
described  in  paragraph  (a)(1)  of  this 
Q&A-2;  and 


(3)  Any  successor  of  a  person 
described  in  paragraph  {a)(l)  or  (2)  of 
this  Q&A-2. 

(b)  An  employer  is  a  successor 
employer  if  it  results  from  a 
consolidation,  merger,  or  similar 
restructuring  of  the  employer  or  if  it  is 
a  mere  continuation  of  the  employer. 
See  paragraph  (c)  in  Q&A-8  of 
§  54.4980B-9  for  rules  describing  the 
circumstances  in  which  a  purchaser  of 
substantial  assets  is  a  successor 
employer  to  the  employer  selling  the 
assets. 

Q-3:  What  is  a  multiemployer  plan? 

A-3:  For  purposes  of  §§  54.4980B-1 
through  54.4980B-10,  a  multiemployer 
plan  is  a  plan  to  which  more  than  one 
employer  is  required  to  contribute,  that 
is  maintained  pursuant  to  one  or  more 
collective  bargaining  agreements 
between  one  or  more  employee 
organizations  and  more  than  one 
employer,  and  that  satisfies  such  other 
requirements  as  the  Secretary  of  Labor 
may  prescribe  by  regulation.  Whenever 
reference  is  made  in  §§  54.4980B-1 
through  54.4980B-10  to  a  plan  of  or 
maintained  by  an  employer  or  employee 
organization,  the  reference  includes  a 
multiemployer  plan. 
***** 

A-5:  (a)  *   *   *  See  Q&A-6  of  this 
section  for  rules  to  determine  the 
number  of  plans  that  an  employer  or 
employee  orgemization  maintains.  *  •  * 

***** 

(d)  In  determining  the  number  of  the 
employees  of  an  employer,  each  full- 
time  employee  is  counted  as  one 
employee  and  each  part-time  employee 
is  coxmted  as  a  fraction  of  an  employee, 
determined  in  accordance  with 
paragraph  (e)  of  this  Q&A-5. 

(e)  An  employer  may  determine  the 
number  of  its  employees  on  a  daily  basis 
or  a  pay  period  basis.  The  basis  used  by 
the  employer  must  be  used  with  respect 
to  all  employees"  of  the  employer  and 
must  be  used  for  the  entire  year  for 
which  the  number  of  employees  is  being 
determined.  If  an  employer  determines 
the  niunber  of  its  employees  on  a  daily 
basis,  it  must  determine  the  actual 
nvunber  of  full-time  employees  on  each 
typical  business  day  and  the  actual 
number  of  part-time  employees  and  the 
hours  worked  by  each  of  those  part-time 
employees  on  each  typical  business  day. 
Each  full-time  employee  counts  as  one 
employee  on  each  typical  business  day 
and  each  part-time  employee  counts  as 

a  fi-action,  with  the  numerator  of  the 
fi-action  equal  to  the  number  of  hours 
worked  by  that  employee  and  the 
denominator  equal  to  the  number  of 
hours  that  must  be  worked  on  a  typical 
business  day  in  order  to  be  considered 
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a  full-time  employee.  If  an  employer 
determines  the  number  of  its  employees 
on  a  pay  period  basis,  it  must  determine 
the  actual  number  of  full-time 
employees  employed  during  that  pay 
period  and  the  actual  number  of  part- 
time  employees  employed  and  the  hours 
worked  by  each  of  those  part-time 
employees  during  the  pay  period.  For 
each  day  of  that  pay  period,  each  full- 
time  employee  counts  as  one  employee 
and  each  part-time  employee  counts  as 
a  fraction,  with  the  numerator  of  the 
fraction  equal  to  the  number  of  hours 
worked  by  that  employee  during  that 
pay  period  and  the  denominator  equal 
to  the  number  of  hours  that  must  be 
worked  during  that  pay  period  in  order 
to  be  considered  a  full-time  employee. 
The  determination  of  the  number  of 
hours  required  to  be  considered  a  full- 
time  employee  is  based  upon  the 
employer's  employment  practices, 
except  that  in  no  event  may  the  hours 
required  to  be  considered  a  full-time 
employee  exceed  eight  hours  for  any 
day  or  40  hours  for  any  week. 

(f)  In  the  case  of  a  multiemployer 
plan,  the  determination  of  whether  the 
plan  is  a  small-employer  plan  on  any 
particular  date  depends  on  which 
employers  are  contributing  to  the  plan 
on  that  date  and  on  the  workforce  of 
those  employers  during  the  preceding 
calendar  year.  If  a  plan  that  is  otherwise 
subject  to  COBRA  ceases  to  be  a  small- 
employer  plan  because  of  the  addition 
during  a  calendar  year  of  an  employer 
that  did  not  normally  employ  fewer 
than  20  employees  on  a  typical  business 
day  during  the  preceding  calendar  year, 
the  plan  ceases  to  be  excepted  from 
COBRA  immediately  upon  the  addition 
of  the  new  employer.  In  contrast,  if  the 
plan  ceases  to  be  a  small-employer  plan 
by  reason  of  an  increase  during  a 
calendar  year  in  the  workforce  of  an 
employer  contributing  to  the  plan,  the 
plan  ceases  to  be  excepted  from  COBRA 
on  the  January  1  immediately  following 
the  calendar  year  in  which  the 
employer's  workforce  increased. 
•        »        *        *        * 

Q-6:  For  purposes  of  COBRA,  how  is 
the  niunber  of  group  health  plans  that 
an  employer  or  employee  organization 
maintains  determined? 

A-6:  (a)  The  rules  of  this  Q&A-6 
apply,  for  purposes  of  COBRA,  in 
determining  the  nimiber  of  group  health 
plans  that  an  employer  or  employee 
organization  maintains.  Except  as 
provided  in  paragraph  (c)  of  this  Q&A- 
6,  in  the  case  of  health  care  benefits 
provided  under  an  arrangement  or 
arrangements  of  an  employer  or 
employee  organization,  the  number  of 
group  health  plans  pursuant  to  which 


those  benefits  are  provided  is 
determined  by  the  instruments 
governing  the  arrangement  or 
eirrangements.  However,  a 
multiemployer  plan  and  a 
nonmultiemployer  plan  are  always 
separate  plans.  All  references  elsewhere 
in  §§  54.4980B-1  through  54.4980B-10 
to  *a  group  health  plan  are  references  to 
a  group  health  plan  as  determined 
under  Q&A-l  of  this  section  and  this 
Q&A-6. 

(b)  If  it  is  not  clear  from  the 
instruments  governing  an  arrangement 
or  arrangements  to  provide  health  care 
benefits  whether  the  benefits  are 
provided  under  one  plan  or  more  than 
one  plan,  or  if  there  are  no  instruments 
governing  the  arrangement  or 
arrangements,  all  such  health  care 
benefits,  except  benefits  for  qualified 
long-term  care  services  (as  defined  in 
section  7702B(c)),  provided  by  a 
corporation,  partnership,  or  other  entity 
or  trade  or  business,  or  by  an  employee 
organization,  constitute  one  group 
health  plan. 

(c)  Notwithstanding  paragraph  (a)  of 
this  Q&A-6,  if  a  principal  purpose  of 
establishing  separate  plans  is  to  evade 
any  requirement  of  law,  then  the 
separate  plans  will  be  considered  a 
single  plan  to  the  extent  necessary  to 
prevent  the  evasion. 

(d)  The  significance  of  treating  an 
arrangement  as  two  or  more  separate 
group  health  plans  is  illustrated  by  the 
following  examples: 

Example  1.  (1)  Employer  X  maintains  a 
single  group  health  plan,  which  provides 
major  medical  and  prescription  drug  benefits. 
Employer  y  maintains  two  group  health 
plans;  one  provides  major  medical  benefits 
and  the  other  provides  prescription  drug 
benefits. 

(ii)  Xs  plan  could  comply  with  the  COBRA 
continuation  coverage  requirements  by  giving 
a  qualified  beneficiary  experiencing  a 
qualifying  event  with  respect  to  X's  plan  the 
choice  of  either  electing  both  major  medical 
and  prescription  drug  benefits  or  not 
receiving  any  COBRA  continuation  coverage 
under  X's  plan.  By  contrast,  for  Ts  plans  to 
comply  with  the  COBRA  continuation 
coverage  requirements,  a  qualified 
beneficiary  experiencing  a  qualifying  event 
with  respect  to  each  of  Vs  plans  must  be 
given  the  choice  of  electing  COBRA 
continuation  coverage  under  either  the  major 
medical  plan  or  the  prescription  drug  plan  or 
both. 

Example  2.  If  a  joint  board  of  trustees 
administers  one  multiemployer  plan,  that 
plan  will  fail  to  qualify  for  the  small- 
employer  plan  exception  if  any  one  of  the 
employers  whose  employees  are  covered 
under  the  plan  normally  employed  20  or 
more  employees  during  the  preceding 
calendar  year.  However,  if  the  joint  board  of 
trustees  maintains  two  or  more 
multiemployer  plans,  then  the  exception 
would  be  available  with  resptect  to  each  of 


those  plans  in  which  each  of  the  employers 
whose  employees  are  covered  under  the  plan 
normally  employed  fewer  than  20  employees 
during  the  preceding  calendar  year. 

***** 

A-8:  (a)  The  provision  of  health  care 
benefits  does  not  fail  to  be  a  group 
health  plan  merely  because  those 
benefits  are  offered  under  a  cafeteria 
plan  (as  defined  in  section  125)  or  under 
any  other  arrangement  under  which  an 
employee  is  offered  a  choice  between 
health  care  benefits  and  other  taxable  or 
nontaxable  benefits.  However,  the 
COBRA  continuation  coverage 
requirements  apply  only  to  the  type  and 
level  of  coverage  imder  the  cafeteria 
plan  or  other  flexible  benefit 
arrangement  that  a  quahfied  beneficiary 
is  actually  receiving  on  the  day  before 
the  quahfying  event.  See  paragraphs  (b) 
through  (e)  of  this  Q&A-8  for  rules 
limiting  the  obligations  of  certain  health 
flexible  spending  arrangements.  The 
rules  of  this  paragraph  (a)  are  illustrated 
by  the  following  example: 

Example:  (i)  Under  the  terms  of  a  cafeteria 
plan,  employees  can  choose  among  life 
insurance  coverage,  membership  in  a  health 
maintenance  organization  (HMO),  coverage 
for  medical  expenses  under  an  indemnity 
arrangement,  and  cash  comptensation.  Of 
these  available  choices,  the  HMO  and  the 
indemnity  arrangement  are  the  arrangements 
providing  health  care.  The  instruments 
governing  the  HMO  and  indemnity 
arrangements  indicate  that  they  are  separate 
group  health  plans.  These  group  health  plans 
are  subject  to  COBRA.  The  employer  does  not 
provide  any  group  health  plan  outside  of  the 
cafeteria  plan.  B  and  C  are  unmarried 
employees.  B  has  chosen  the  life  insurance 
coverage,  and  C  has  chosen  the  indemnity 
arrangement. 

(ii)  B  does  not  have  to  be  offered  COBRA 
continuation  coverage  upon  terminating 
employment,  nor  is  a  subsequent  op>en 
enrollment  period  for  active  employees 
required  to  be  made  available  to  B.  However, 
if  C  terminates  employment  and  the 
termination  constitutes  a  qualifying  event,  C 
must  be  offered  an  opportunity  to  elect 
COBRA  continuation  coverage  under  the 
indemnity  arrangement.  If  C  makes  such  an 
election  and  an  open  enrollment  period  for 
active  employees  occurs  while  C  is  still 
receiving  the  COBRA  continuation  coverage. 
C  must  he  offered  the  opportunity  to  switch 
from  the  indemnity  arrangement  to  the  HMO 
(but  not  to  the  life  insurance  coverage 
because  that  does  not  constitute  coverage 
provided  under  a  group  health  plan). 

(b)  If  a  health  flexible  spending 
arrangement  (health  FSA),  within  the 
meaning  of  regulations  project  EE-130- 
86  (1989-1  C.B.  944,  986)  (see 
§  601.601(d)(2)  of  this  chapter),  satisfies 
the  two  conditions  in  paragraph  (c)  of 
this  Q&A-8  for  a  plan  year,  the 
obligation  of  the  health  FSA  to  make 
COPRA  continuation  coverage  available 
to  a  qualified  beneficiary  who 
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experiences  a  qualifying  event  in  that 
plan  year  is  limited  in  accordance  with 
paragraphs  (d)  and  (e)  of  this  Q&A-8,  as 
illustrated  by  an  example  in  paragraph 
(f)  of  this  Q&A-8. 

(c)  The  conditions  of  this  paragraph 
(c)  are  satisfied  if — 

(1)  Benefita  provided  under  the  health 
FSA  are  excepted  benefits  within  the 
meaning  of  sections  9831  and  9832;  and 

(2)  The  mairimum  amount  that  the 
health  FSA  c|n  require  to  be  paid  for  a 
year  of  COBRIA  continuation  coverage 
imder  Q&A-||  of  §  54.4980B-8  equals  or 
exceeds  the  liaximum  benefit  available 
under  the  health  FSA  for  the  year. 

(d)  If  the  ccmditions  in  paragraph  (c) 
of  this  Q&A-f  are  satisfied  for  a  plan 
year,  then  tha  health  FSA  is  not 
obligated  to  liake  COBRA  continuation 
coverage  available  for  any  subsequent 
plan  year  to  apy  qualified  beneficiary 
who  experieilces  a  qualifying  event 
during  that  plan  year. 

(e)  If  the  conditions  in  paragraph  (c) 
of  this  Q&A-I  are  satisfied  for  a  plan 
year,  the  health  FSA  is  not  obUgated  to 
make  COBRA  continuation  coverage 
available  for  (hat  plan  year  to  any 
qualified  beneficiary  who  experiences  a 
qualifying  ev^nt  during  that  plan  year 
unless,  as  of  tiie  date  of  the  qualifying 
event,  the  qualified  beneficiary  can 
become  entitfed  to  receive  during  the 
remainder  of  the  plan  year  a  benefit  that 
exceeds  the  niaximum  amount  that  the 
health  FSA  ia^permitted  to  require  to  be 
paid  for  COB^lA  continuation  coverage 
for  the  remaioder  of  the  plan  year.  In 
determining  the  amount  of  the  benefit 
that  a  qualified  beneficiary  can  become 
entitled  to  receive  during  the  remainder 
of  the  plan  yaiai,  the  health  FSA  may 
deduct  from  t)ie  maximum  benefit 
available  to  tl^at  qualified  beneficiary  for 
the  year  (bas^  on  the  election  made 
under  the  health  FSA  for  that  qualified 
beneficiary  before  the  date  of  the 
qualifying  event)  any  reimbursable 
claims  submitted  to  the  health  FSA  for 
that  plan  yeai  before  the  date  of  the 
qualifying  ev^nt. 

(f)  The  rules  of  paragraphs  (b),  (c),  (d), 
and  (e)  of  thii  Q&A-8  are  illustrated  by 
the  following  example: 

Example:  (i)  An  employer  maintains  a 
group  health  plan  providing  major  medical 
benefits  and  a  |roup  health  plan  that  is  a 
health  FSA,  and  the  plan  year  for  each  plan 
is  the  calendar  year.  Both  the  plan  providing 
major  medical  benefits  and  the  health  FSA 
are  subject  to  CJOBRA.  Under  the  health  FSA, 
during  an  opei^  season  before  the  beginning 
of  each  calendar  year,  employees  can  elect  to 
reduce  their  cotnpensation  during  the 
upcoming  year  by  up  to  S1200  per  year  and 
have  that  same  amount  contributed  to  a 
health  flexible  ppending  account.  The 
employer  contributes  an  additional  amount 
to  the  account  equal  to  the  employee's  salary 


reduction  election  for  the  year.  Thus,  the 
maximum  amount  available  to  an  employee 
under  the  health  FSA  for  a  year  is  two  times 
the  amount  of  the  employee's  salary 
reduction  election  for  the  year.  This  amount 
may  be  paid  to  the  employee  during  the  year 
as  reimbursement  for  health  expenses  not 
covered  by  the  employer's  major  medical 
plan  (such  as  deductibles,  copayments, 
prescription  drugs,  or  eyeglasses).  The 
employer  determined,  in  accordance  with 
section  4980B(f)(4),  that  a  reasonable 
estimate  of  the  cost  of  providing  coverage  for 
similarly  situated  nonCOBRA  beneficiaries 
for  2002  under  this  health  FSA  is  equal  to 
two  times  their  salary  reduction  election  for 
2002  and,  thus,  that  two  times  the  salary 
reduction  election  is  the  applicable  premium 
for  2002. 

(ii)  Because  the  employer  provides  major 
medical  benefits  under  another  group  health 
plan,  and  because  the  maximum  benefit  that 
any  employee  can  receive  under  the  health 
FSA  is  not  greater  than  two  times  the 
employee's  salary  reduction  election  for  the 
plan  year,  benefits  under  this  health  FSA  are 
excepted  benefits  within  the  meaning  of 
sections  9831  and  9832.  Thus,  the  first 
condition  of  paragraph  (c)  of  this  Q&A-8  is 
satisfied  for  the  year.  The  maximum  amount 
that  a  plan  can  require  to  be  paid  for  coverage 
(outside  of  coverage  required  to  be  made 
available  due  to  a  disability  extension)  under 
Q&A-l  of  §  54.4980B-8  is  102  percent  of  the 
applicable  premium.  Thus,  the  maximum 
amount  that  the  health  FSA  can  require  to  be 
paid  for  coverage  for  the  2002  plan  year  is 
2.04  times  the  employee's  salary  reduction 
election  for  the  plan  year.  Because  the 
maximum  benefit  available  under  the  health 
FSA  is  2.0  times  the  employee's  salary 
reduction  election  for  the  year,  the  maximum 
benefit  available  under  the  health  FSA  for  the 
year  is  less  than  the  maximum  amount  that 
the  health  FSA  can  require  to  be  paid  for 
coverage  for  the  year.  "Thus,  the  second 
condition  in  paragraph  (c)  of  this  Q&A-8  is 
also  satisfied  for  the  2002  plan  year.  Because 
both  conditions  in  paragraph  (c)  of  this  Q&  A- 
8  are  satisfied  for  2002,  with  resp)ect  to  any 
qualifying  event  occurring  in  2002,  the  health 
FSA  is  not  obligated  to  make  COBRA 
continuation  coverage  available  for  any  year 
after  2002. 

(iii)  Whether  the  health  FSA  is  obligated  to 
make  COBRA  continuation  coverage 
available  in  2002  to  a  qualified  beneficiary 
with  respect  to  a  qualifying  event  that  occurs 
in  2002  depends  u[>on  the  maximum  benefit 
that  would  be  available  to  the  qualified 
beneficiary  under  COBRA  continuation 
coverage  for  that  plan  year.  Case  1 :  Employee 
B  has  elected  to  reduce  Fs  salary  by  $1200 
for  2002.  Thus,  the  maximum  benefit  that  B 
can  become  entitled  to  receive  under  the 
health  FSA  during  the  entire  year  is  $2400. 
B  experiences  a  qualifying  event  that  is  the 
termination  of  Fs  employment  on  May  31, 
2002.  As  of  that  date,  B  had  submitted  $300 
of  reimbursable  exp>enses  under  the  health 
FSA.  Thus,  the  maximum  benefit  that  B 
could  become  entitled  to  receive  for  the 
remainder  of  2002  is  $2100.  The  maximum 
amount  that  the  health  FSA  can  require  to  be 
paid  for  COBRA  continuation  coverage  for 
the  remainder  of  2002  is  102  percent  times 


Vi2  of  the  applicable  premium  for  2002  times 
the  number  of  months  remaining  in  2002 
after  the  date  of  the  qualifying  event.  In  Fs 
case,  the  maximum  amount  that  the  health 
FSA  can  require  to  be  paid  for  COBRA 
continuation  coverage  for  2002  is  2.04  times 
$1200.  or  $2448.  One-twelfth  of  $2448  is 
$204.  Because  seven  months  remain  in  the 
plan  year,  the  maximum-  amount  that  the 
health  FSA  can  require  to  be  paid  for  Fs 
coverage  for  the  remainder  of  the  year  is 
seven  times  $204.  or  $1428.  Because  $1428 
is  less  than  the  maximum  benefit  that  B 
could  become  entitled  to  receive  for  the 
remainder  of  the  year  ($2100),  the  health  FSA 
is  required  to  make  COBRA  continuation 
coverage  available  to  B  for  the  remainder  of 
2002  (but  not  for  any  subsequent  year). 

(iv)  Case  2:  The  facts  are  the  same  as  in 
Case  1  except  that  B  had  submitted  $1000  of 
reimbursable  expenses  as  of  the  date  of  the 
qualifying  event.  In  that  case,  the  maximum 
benefit  available  to  B  for  the  remainder  of  the 
year  would  be  $1400  instead  of  $2100. 
Because  the  maximum  amount  that  the 
health  FSA  can  require  to  be  paid  for  Fs 
coverage  is  $1428,  and  because  the  $1400 
maximum  benefit  for  the  remainder  of  the 
year  does  not  exceed  $1428,  the  health  FSA 
is  not  obligated  to  make  COBRA  continuation 
coverage  available  to  B  In  2002  (or  any  later 
year).  (Of  course,  the  administrator  of  the 
health  FSA  is  permitted  to  make  COBRA 
continuation  coverage  available  to  every 
qualified  beneficiary  in  the  year  that  the 
qualified  beneficiary's  qualifying  event 
occurs  in  order  to  avoid  having  to  determine 
the  maximum  benefit  available  for  each 
qualified  beneficiary  for  the  remainder  of  the 
plan  year.) 
***** 

A-10:  (a)  In  general,  the  excise  tax  is 
imposed  on  the  employer  maintaining 
the  plan,  except  that  in  the  case  of  a 
multiemployer  plan  (see  Q&A-3  of  this 
section  for  a  definition  of 
multiemployer  plan)  the  excise  tax  is 
imposed  on  the  plan. 


§  54.4980  B-3    [Amended] 

Par.  5.  In  §  54.4980B-3,  the  language 
"54.4980B-8"  is  removed  and 
"54.4980B-10"  is  added  in  its  place  in 
the  last  sentence  of  paragraph  (a)(3)  and 
the  first  sentence  of  paragraph  (g)  in  A- 
1;  in  the  first  and  second  sentences  of 
paragraph  (a)(1),  the  first  sentence  of 
paragraph  (a)(2),  and  the  first  and  last 
sentences  in  paragraph  (b)  in  A-2;  and 
in  A-3. 

Par.  6.  Section  54.49808-^  is 
amended  by: 

1 .  Adding  a  sentence  at  the  end  of 
paragraph  (a)  in  A-1. 

2.  Removing  the  language  "Q&A-l" 
and  adding  "Q&A-4"  in  its  place  in  the 
fifth  sentence  of  paragraph  (c)  of  A-1, 

3.  Revising  the  third  sentence  in 
paragraph  (e)  of  A-1. 

The  addition  and  revision  read  as 
follows: 
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§54.4980B-4    Qualifying  events. 

***** 

A-1:  (a)  *   *   *  See  Q&A-l  through 
Q&A-3  of  §  54.49806-10  for  special 
rules  in  the  case  of  leave  taken  under 
the  Family  and  Medical  Leave  Act  of 
1993  (29  U.S.C.  2601-2619). 
***** 

(e)  *  *  *  For  example,  an  absence 
from  work  due  to  disability,  a  temporary 
layoff,  or  any  other  reason  (other  than 
due  to  leave  that  is  FMLA  leave;  see 
§  54.4980B-10)  is  a  reduction  of  hours 
of  a  covered  employee's  employment  if 
there  is  not  an  immediate  termination  of 
employment.  *  *  * 


§54.49808-6    [Amended] 

Par.  7.  In  §  54.4980B-5,  the 
penultimate  sentence  in  paragraph  (a)  of 
A-1  is  amended  by  removing  the 
language  "54.4980B-8"  and  adding 
"54.4980B-10"  in  its  place. 

Par.  8.  In  §  54.4980B-6.  the  Example 
in  paragraph  (c)  of  A-1  is  revised  to 
read  as  follows: 

§54.4980B-6    Electing  COBRA 
continuation  coverage. 

***** 

A-1:*   •   * 

Example,  (i)  An  unmarried  employee 
without  children  who  is  receiving  employer- 
paid  coverage  under  a  group  health  plan 
voluntarily  terminates  employment  on  June 
1.  2001.  The  employee  is  not  disabled  at  the 
time  of  the  termination  of  employment  nor  at 
any  time  thereafter,  and  the  plan  does  not 
provide  for  the  extension  of  the  required 
periods  (as  is  permitted  under  paragraph  (b) 
of  Q&A-^  of  §  54.4980B-7). 

(ii)  Case  1 :  If  the  plan  provides  that  the 
employer-paid  coverage  ends  immediately 
upon  the  termination  of  employment,  the 
election  period  must  begin  not  later  than 
June  1,  2001,  and  must  not  end  earlier  than 
July  31,  2001.  If  notice  of  the  right  to  elect 
COBRA  continuation  coverage  is  not 
provided  to  the  employee  until  June  15, 
2001,  the  election  p>eriod  must  not  end  earlier 
than  August  14,  2001. 

(iii)  Case  2:  If  the  plan  provides  that  the 
employer-paid  coverage  does  not  end  until  6 
months  after  the  termination  of  employment, 
the  employee  does  not  lose  coverage  until 
December  1,  2001.  The  election  period  can 
therefore  begin  as  late  as  December  1,  2001, 
and  must  not  end  before  January  30,  2002. 

(iv)  Case  3:  If  employer-paid  coverage  for 
6  months  after  the  termination  of 
employment  is  offered  only  to  those  qualified 
beneficiaries  who  waive  COBRA 
continuation  coverage,  the  employee  loses 
coverage  on  June  1,  2001,  so  the  election 
period  is  the  same  as  in  Case  1.  The 
difference  between  Case  2  and  Case  3  is  that 
in  Case  2  the  employee  can  receive  6  months 
of  employer-paid  coverage  and  then  elect  to 
pay  for  up  to  an  additional  12  months  of 
COBRA  continuation  coverage,  while  in  Case 
3  the  employee  must  choose  betv/een  6 


months  of  employer-paid  coverage  and 
paying  for  up  to  18  months  of  COBRA 
continuation  coverage.  In  all  three  cases, 
COBRA  continuation  coverage  need  not  be 
provided  for  more  than  18  months  after  the 
termination  of  employment  (see  Q&A-4  of 
§  54.4980B-7),  and  in  certain  circumstances 
might  be  provided  for  a  shorter  period  (see 
Q&A-l  of  §  54.4980B-7). 

***** 

Par.  9.  Section  54.4980B-7  is 
amended  by: 

1.  Revising  paragraph  (a)  of  A-1. 

2.  Adding  Q&A-4. 

3.  Revising  the  second  sentence  in 
paragraph  (c)  of  A-5. 

4.  Revising  paragraph  (b)  of  Q&A-6. 

5.  Removing  the  language  "Q&A-l" 
and  adding  "Q&A-4"  in  its  place  in 
paragraph  (a)  of  A-7. 

The  addition  and  revisions  read  as 
follows: 

§54.49808-7    Duration  of  C08RA 
continuation  coverage. 

***** 

A-1:  (a)  Except  for  an  interruption  of 
coverage  in  connection  with  a  witiver,  as 
described  in  Q&A-^  of  §  54.4980B-6, 
COBRA  continuation  coverage  that  has 
been  elected  for  a  qualified  beneficiary 
must  extend  for  at  least  the  period 
beginning  on  the  date  of  the  qualifying 
event  and  ending  not  before  the  earliest 
of  the  following  dates — 

(1)  The  last  day  of  the  maximum 
coverage  period  (see  Q&A-4  of  this 
section); 

(2)  The  first  day  for  which  timely 
payment  is  not  made  to  the  plan  with 
respect  to  the  qualified  beneficiary  (see 
Q&A-5  in  §  54.4980B-8); 

(3)  The  date  upon  which  the  employer 
or  employee  organization  ceases  to 
provide  any  group  health  plan 
(including  successor  plans)  to  any 
employee; 

(4)  The  date,  after  the  date  of  the 
election,  upon  which  the  qualified 
beneficiary  first  becomes  covered  under 
any  other  group  health  plan,  as 
described  in  Q&A-2  of  this  section; 

(5)  The  date,  after  the  date  of  the 
election,  upon  which  the  qualified 
beneficiary  first  becomes  entitled  to 
Medicare  benefits,  as  described  in  Q&A- 
3  of  this  section;  and 

(6)  In  the  case  of  a  qualified 
beneficiary  entitled  to  a  disability 
extension  (see  Q&A-5  of  this  section), 
the  later  of — 

(i)  Either  29  months  after  the  date  of 
the  qualifying  event,  or  the  first  day  of 
the  month  that  is  more  than  30  days 
after  the  date  of  a  final  determination 
under  Title  II  or  XVI  of  the  Social 
Security  Act  (42  U.S.C.  401-433  or 
1381-1385)  that  the  disabled  quahfied 
beneficiary  whose  disability  resulted  in 
the  qualified  beneficiary's  being  entitled 


to  the  disability  extension  is  no  longer 
disabled,  whichever  is  earher;  or 

(ii)  The  end  of  the  maximum  coverage 
period  that  applies  to  the  qualified 
beneficiary  without  regard  to  the 
disability  extension. 
***** 

Q-4:  When  does  the  maximum 
coverage  period  end? 

A— 4:  (a)  Except  as  otherwise  provided 
in  this  Q&A— 4,  the  maximum  coverage 
period  ends  36  months  after  the 
qualifying  event.  The  maximum 
coverage  period  for  a  quahfied 
beneficiary  who  is  a  child  bom  to  or 
placed  for  adoption  with  a  covered 
employee  during  a  period  of  COBRA 
continuation  coverage  is  the  maximiun 
coverage  period  for  the  qualifying  event 
giving  rise  to  the  period  of  COBRA 
continuation  coverage  during  which  the 
child  was  bom  or  placed  for  adoption. 
Paragraph  (b)  of  this  Q&A— 4  describes 
the  starting  point  from  which  the  end  of 
the  maximum  coverage  period  is 
measured.  The  date  that  the  maximum 
coverage  period  ends  is  described  in 
paragraph  (c)  of  this  Q&A— 4  in  a  case 
where  the  qualifying  event  is  a 
termination  of  employment  or  reduction 
of  hours  of  employment,  in  paragraph 
(d)  of  this  Q&A— 4  in  a  case  where  a 
covered  employee  becomes  entitled  to 
Medicare  benefits  imder  Title  XVIII  of 
the  Social  Security  Act  (42  U.S.C.  1395- 
1395ggg)  before  experiencing  a 
qualifying  event  that  is  a  termination  of 
employment  or  reduction  of  hours  of 
employment,  and  in  paragraph  (e)  of 
this  Q&A— 4  in  the  case  of  a  qualifying 
event  that  is  the  bankruptcy  of  the 
employer.  See  Q&A-8  of  §  54.4980B-2 
for  limitations  that  apply  to  certain 
health  flexible  spending  arrangements. 
See  also  Q&A-6  of  this  section  in  the 
case  of  multiple  qualifying  events. 
Nothing  in  §§54.4980B-1  through 
54.4980B-10  prohibits  a  group  health 
plan  irom  providing  coverage  that 
continues  beyond  the  end  of  the 
maximum  coverage  period. 

(b)(1)  The  end  of  the  maximum 
coverage  period  is  measured  from  the 
date  of  the  qualifying  event  even  if  the 
qualifying  event  does  not  result  in  a  loss 
of  coverage  under  the  plan  until  a  later 
date.  If,  however,  coverage  under  the 
plan  is  lost  at  a  later  date  and  the  plan 
provides  for  the  extension  of  the 
required  periods,  then  the  maximum 
coverage  period  is  measured  from  the 
date  when  coverage  is  lost.  A  plan 
provides  for  the  extension  of  the 
required  periods  if  it  provides  both — 

(i)  That  the  30-day  notice  period 
(during  which  the  employer  is  required 
to  notify  the  plan  administrator  of  the 
ocrurrence  of  certain  qualifying  events 
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such  as  the  d<  ath  of  the  covered 
employee  or  t  le  termination  of 
employment  ir  reduction  of  hours  of 
employment  ^f  the  covered  employee) 
begins  on  the  date  of  the  loss  of 
coverage  rather  than  on  the  date  of  the 
qualifying  event;  and 

(ii)  That  tha  end  of  the  maximum 
coverage  period  is  measured  from  the 
date  of  the  lo^  of  coverage  rather  than 
from  the  date  of  the  qualifying  event. 

(2)  In  the  c^se  of  a  plan  that  provides 
for  the  extension  of  the  required 
periods,  whenever  the  rules  of 
§§  54.4980B-J  through  54.4980B-10 
refer  to  the  mi  lasurement  of  a  period 
from  the  date  Df  the  qualifying  event, 
those  rules  ap  ply  in  such  a  case  by 
measuring  the  period  instead  from  the 
date  of  the  los  s  of  coverage. 

(c)  In  the  ca  se  of  a  qualifying  event 
that  is  a  termination  of  employment  or 
reduction  of  hours  of  employment,  the 
maximum  coverage  period  ends  18 
months  after  tne  qualifying  event  if 
there  is  no  di^bility  extension,  and  29 
months  after  t|ie  qualifying  event  if 
there  is  a  disability  extension.  See 
Q&A-5  of  this  section  for  rules  to 
determine  if  there  is  a  disability 
extension.  If  tjiere  is  a  disability 
extension  andl  the  disabled  qualiBed 
beneficiary  is  later  determined  to  no 
longer  be  disabled,  then  a  plan  may 
terminate  the  COBRA  continuation 
coverage  of  ai^  affected  qualified 
beneficiary  bejfore  the  end  of  the 
disability  exteyision;  see  paragraph  (a)(6) 
in  Q&A-l  of  tjiis  section. 

{d)(l)  If  a  cqvered  employee  becomes 
entitled  to  Medicare  benefits  under  Title 
XVIII  of  the  sicial  Security  Act  (42 
U.S.C.  1395-U395ggg)  before 
experiencing  •  qualifying  event  that  is  a 
termination  of  employment  or  reduction 
of  hours  of  employment,  the  maxim lun 
coverage  period  for  qualified 
beneficiaries  other  than  the  covered 
employee  endk  on  the  later  of — 

(i)  36  months  after  the  date  the 
covered  emplj)yee  became  entitled  to 
Medicare  benefits;  or 

(ii)  18  months  (or  29  months,  if  there 
is  a  disability  extension)  after  the  date 
of  the  covered  employee's  termination 
of  employmert  or  reduction  of  hours  of 
employment. 

(2)  See  para  jraph  fb)  of  Q&A-3  of  this 
section  regard  ing  when  a  covered 
employee  bec^  imes  entitled  to  Medicare 
benefits. 

(e)  In  the  cake  of  a  qualifying  event 
that  is  the  bankruptcy  of  the  employer, 
the  maximum  coverage  period  for  a 
qualified  beneficiary  who  is  the  retired 
covered  employee  ends  on  the  date  of 
the  retired  coi  ered  employee's  death. 
The  maximun  i  coverage  period  for  a 
qualified  bene  ficiary  who  is  the  spouse. 


surviving  spouse,  or  dependent  child  of 
the  retired  covered  employee  ends  on 
the  earlier  of — 

(1)  The  date  of  the  qualified 
beneficiary's  death;  or 

(2)  The  date  that  is  36  months  after 
the  death  of  the  retired  covered 
employee. 
***** 

A-5:  *   *   * 

(c)  *  *  *  For  this  purposs,  the  period 
of  the  first  60  days  of  COBRA 
continuation  coverage  is  measured  from 
the  date  of  the  qualifying  event 
described  in  paragraph  (b)  of  this  Q&A- 
5  (except  that  if  a  loss  of  coverage  would 
occur  at  a  later  date  in  the  absence  of 
an  election  for  COBRA  continuation 
coverage  and  if  the  plan  provides  for  the 
extension  of  the  required  periods  (as 
described  in  paragraph  (b)  of  Q&A-4  of 
this  section)  then  the  period  of  the  first 
60  days  of  COBRA  continuation 
coverage  is  measured  from  the  date  on 
which  the  coverage  would  be  lost). 


A-6:*   *   • 

(b)  The  requirements  of  this  paragraph 
(b)  are  satisfied  if  a  qualifying  event  that 
gives  rise  to  an  18-month  maximimi 
coverage  period  (or  a  29-month 
maximimi  coverage  period  in  the  case  of 
a  disability  extension)  is  followed, 
within  that  18-month  period  (or  within 
that  29-month  period,  in  the  case  of  a 
disability  extension),  by  a  second 
qualifying  event  (for  example,  a  death  or 
a  divorce)  that  gives  rise  to  a  36-month 
maximum  coverage  period.  (Thus,  a 
termination  of  employment  following  a 
qualifying  event  that  is  a  reduction  of 
hours  of  employment  cannot  be  a 
second  qualifying  event  that  expands 
the  maximimi  coverage  period;  the 
bankruptcy  of  an  employer  also  cannot 
be  a  second  qualifying  event  that 
expands  the  maximum  coverage  period.) 
In  such  a  case,  the  original  18-month 
period  (or  29-month  period,  in  the  case 
of  a  disability  extension)  is  expanded  to 
36  months,  but  only  for  those 
individuals  who  were  qualified 
beneficiaries  under  the  group  health 
plan  in  connection  with  the  first 
qualifying  event  and  who  are  still 
qualified  beneficiaries  at  the  time  of  the 
second  qualifying  event.  No  qualifying 
event  (other  than  a  qualifying  event  that 
is  the  bankruptcy  of  the  employer)  can 
give  rise  to  a  maximum  coverage  period 
that  ends  more  than  36  months  after  the 
date  of  the  first  qualifying  event  (or 
more  than  36  months  after  the  date  of 
the  loss  of  coverage,  in  the  case  of  a  plan 
that  provides  for  the  extension  of  the 
required  periods;  see  paragraph  (b)  in 
Q&A— 4  of  this  section).  For  example,  if 


an  employee  covered  by  a  group  health 
plan  that  is  subject  to  COBRA 
terminates  employment  (for  reasons 
other  than  gross  misconduct)  on 
December  31,  2000,  the  termination  is  a 
qualifying  event  giving  rise  to  a 
maximum  coverage  period  that  extends 
for  18  months  to  June  30,  2002.  If  the 
employee  dies  after  the  employee  and 
the  employee's  spouse  and  dependent 
children  have  elected  COBRA 
continuation  coverage  and  on  or  before 
June  30,  2002,  the  spouse  and 
dependent  children  (except  anyone 
among  them  whose  COBRA 
continuation  coverage  had  already 
ended  for  some  other  reason)  will  be 
able  to  receive  COBRA  continuation 
coverage  through  December  31.  2003. 
See  Q&A-8(b)  of  §  54.4980B-2  for  a 
special  rule  that  applies  to  certain 
health  flexible  spending  arrangements. 
•        »        »        *        * 

Par.  10.  Sections  54.4980B-9  and 
54.4980B-10  are  added  to  read  as 
follows: 

§  54.4980B-9    Business  reorganizations 
and  employer  withdrawais  from 
muitiemployer  plans. 

The  following  questions-and-answers 
address  who  has  the  obligation  to  make 
COBRA  continuation  coverage  available 
to  affected  qualified  beneficiaries  in  the 
context  of  business  reorganizations  and 
employer  withdrawals  from 
multiemployer  plems: 

Q-1 :  For  purposes  of  this  section, 
what  are  a  business  reorganization,  a 
stock  sale,  and  an  asset  sale? 

A-1:  For  purposes  of  this  section: 

(a)  A  business  reorganization  is  a 
stock  sale  or  an  asset  sale. 

(b)  A  stock  sale  is  a  transfer  of  stock 
in  a  corporation  that  causes  the 
corporation  to  become  a  different 
employer  or  a  member  of  a  different 
employer.  (See  Q&A-2  of  §  54.4980B-2, 
which  defines  employer  to  include  all 
members  of  a  controlled  group  of 
corporations.)  Thus,  for  example,  a  sale 
or  distribution  of  stock  in  a  corporation 
that  causes  the  corporation  to  cease  to 
be  a  member  of  one  controlled  group  of 
corporations,  whether  or  not  it  becomes 
a  member  of  another  controlled  group  of 
corporations,  is  a  stock  sale. 

(c)  An  asset  sale  is  a  sale  of 
substantial  assets,  such  as  a  plant  or 
division  or  substantially  all  the  assets  of 
a  trade  or  business. 

(d)  The  rules  of  §  1.414(b)-l  of  this 
chapter  apply  in  determining  what 
constitutes  a  controlled  group  of 
corporations,  and  the  rules  of 

§§  1.414(c)-l  through  1.414(c)-5  of  this 
chapter  apply  in  determining  what 
constitutes  a  group  of  trades  or 
businesses  under  common  control. 
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Q-2:  In  the  case  of  a  stock  sale,  what 
are  the  selling  group,  the  acquired 
organization,  and  the  buying  group? 

A-2:  In  the  case  of  a  stock  sale — 

(a)  The  selling  group  is  the  controlled 
group  of  corporations,  or  the  group  of 
trades  or  businesses  under  common 
control,  of  which  a  corporation  ceases  to 
be  a  member  as  a  result  of  the  stock  sale; 

(b)  The  acquired  organization  is  the 
corporation  that  ceases  to  be  a  member 
of  the  selling  group  as  a  result  of  the 
stock  sale;  and 

(c)  The  buying  group  is  the  controlled 
group  of  corporations,  or  the  group  of 
trades  or  businesses  under  common 
control,  of  which  the  acquired 
organization  becomes  a  member  as  a 
result  of  the  stock  sale.  If  the  acquired 
organization  does  not  become  a  member 
of  such  a  group,  the  buying  group  is  the 
acquired  organization. 

Q-3:  In  the  case  of  an  asset  sale,  what 
are  the  selling  group  and  the  buying 
group? 

A-3:  In  the  case  of  an  asset  sale — 

(a)  The  selling  group  is  the  controlled 
group  of  corporations  or  the  group  of 
trades  or  businesses  under  common 
control  that  includes  the  corporation  or 
other  trade  or  business  that  is  selUng  the 
assets;  and 

(b)  The  buying  group  is  the  controlled 
group  of  corporations  or  the  group  of 
trades  or  businesses  luider  common 
control  that  includes  the  corporation  or 
other  trade  or  business  that  is  buying 
the  assets. 

Q-4:  Who  is  an  MflcA  quaUfied 
beneficiary? 

A-4:  (a)  Asset  sales:  In  the  case  of  an 
asset  sale,  an  individual  is  an  M&A 
qualified  beneficiary  if  the  individual  is 
a  qualified  beneficiary  whose  qualifying 
event  occurred  prior  to  or  in  connection 
with  the  sale  and  who  is,  or  whose 
qualifying  event  occurred  in  coimection 
with,  a  covered  employee  whose  last 
employment  prior  to  the  qualifying 
event  was  associated  with  the  assets 
being  sold. 

(b)  Stock  sales:  In  the  case  of  a  stock 
sale,  an  individual  is  an  M&A  qualified 
beneficiary  if  the  individual  is  a 
qualified  beneficiary  whose  qualifying 
event  occiured  prior  to  or  in  connection 
with  the  sale  and  who  is,  or  whose 
qualifying  event  occurred  in  connection 
with,  a  covered  employee  whose  last 
employment  prior  to  the  qualifying 
event  was  with  the  acquired 
organization. 

(c)  In  the  case  of  a  qualified 
beneficiary  who  has  experienced  more 
than  one  qualifying  event  with  respect 
to  her  or  hds  current  right  to  COBRA 
continuation  coverage,  the  qualifying 
event  referred  to  in  paragraphs  (a)  and 


(b)  of  this  Q&A-4  is  the  first  qualifying 
event. 

Q-5:  In  the  case  of  a  stock  sale,  is  the 
sale  a  qualifying  event  with  respect  to 
a  covered  employee  who  is  employed  by 
the  acquired  organization  before  the  sale 
and  who  continues  to  be  employed  by 
the  acquired  organization  after  the  sale, 
or  with  respect  to  the  spouse  or 
dependent  children  of  such  a  covered 
employee? 

A-5:  No.  A  covered  employee  who 
continues  to  be  employed  by  the 
acquired  organization  after  the  sale  does 
not  experience  a  termination  of 
employment  as  a  result  of  the  sale. 
Accordingly,  the  sale  is  not  a  quaUfying 
event  with  respect  to  the  covered 
employee,  or  with  respect  to  the  covered 
employee's  spouse  or  dependent 
children,  regardless  of  whether  they  are 
provided  with  group  health  coverage 
eifter  the  sale,  and  neither  the  covered 
employee,  nor  the  covered  employee's 
spouse  or  dependent  children,  become 
quaUfied  beneficiaries  as  a  result  of  the 
sale. 

Q-6:  In  the  case  of  an  asset  sale,  is  the 
sale  a  qualifying  event  with  respect  to 
a  covered  employee  whose  employment 
immediately  before  the  sale  was 
associated  with  the  purchased  assets,  or 
with  respect  to  the  spouse  or  dependent 
children  of  such  a  covered  employee 
who  are  covered  under  a  group  health 
plan  of  the  selling  group  immediately 
before  the  sale? 

A-6:  (a)  Yes,  unless — 

(1)  The  buying  group  is  a  successor 
employer  under  paragraph  (c)  of  Q&A- 
8  of  this  section  or  Q&A-2  of 

§  54.4980B-2,  and  the  covered 
employee  is  employed  by  the  buying 
group  immediately  after  the  sale;  or 

(2)  The  covered  employee  (or  the 
spouse  or  any  dependent  child  of  the 
covered  employee)  does  not  lose 
coverage  (within  the  meaning  of 
paragraph  (c)  in  Q&A-l  of  §  54.4980B- 
4)  under  a  group  health  plan  of  the 
selling  group  after  the  sale. 

(b)  Unless  the  conditions  in  paragraph 
(a)(1)  or  (2)  of  this  Q&A-6  are  satisfied, 
such  a  covered  employee  experiences  a 
termination  of  employment  with  the 
selling  group  as  a  result  of  the  asset  sale, 
regardless  of  whether  the  covered 
employee  is  employed  by  the  buying 
group  or  whether  the  covered 
employee's  employment  is  associated 
with  the  purchased  assets  after  the  sale. 
Accordingly,  the  covered  employee,  and 
the  spouse  and  dependent  children  of 
the  covered  employee  who  lose 
coverage  imder  a  plan  of  the  selling 
group  in  connection  with  the  sale,  are 
M&A  qualified  beneficiaries  in 
coimection  with  the  sale. 


Q-7:  In  a  business  reorganization,  are 
the  buying  group  and  the  selling  group 
permitted  to  allocate  by  contract  the 
responsibility  to  make  COBRA 
continuation  coverage  available  to  M&A 
qualified  beneficiaries? 

A-7:  Yes.  Nothing  in  this  section 
prohibits  a  selling  group  and  a  buying 
group  fi-om  allocating  to  one  or  the  other 
of  the  parties  in  a  purchase  agreement 
the  responsibility  to  provide  the 
coverage  required  under  §§  54.4980B-1 
through  54.4980B-10.  However,  if  and 
to  the  extent  that  the  pariy  assigned  this 
responsibility  under  the  terms  of  the 
contract  fails  to  perform,  the  party  who 
has  the  obUgation  under  Q&A-8  of  this 
section  to  make  COBRA  continuation 
coverage  available  to  M&A  qualified 
beneficiaries  continues  to  have  that 
obligation. 

0-8:  Which  group  health  plan  has  the 
obligation  to  make  COBRA  continuation 
coverage  available  to  M&A  qualified 
beneficiaries  in  a  business 
reorganization? 

A-8:  (a)  In  the  case  of  a  business 
reorganization  (whether  a  stock  sale  or 
an  asset  sale),  so  long  as  the  selling 
group  maintains  a  group  health  plan 
after  the  sale,  a  group  health  plan 
maintained  by  the  selling  group  has  the 
obligation  to  make  COBRA  continuation 
coverage  available  to  M&A  qualified 
beneficiaries  with  respect  to  that  sale. 
This  Q&A-8  prescribes  rules  for  cases  in 
which  the  selling  group  ceases  to 
provide  any  group  health  plan  to  any 
employee  in  connection  with  the  sale. 
Paragraph  (b)  of  this  Q&A-8  contains 
these  rules  for  stock  sales,  and 
paragraph  (c)  of  this  Q&A-8  contains 
these  rules  for  asset  sales.  Neither  a 
stock  sale  nor  an  asset  sale  has  any 
effect  on  the  COBRA  continuation 
coverage  requirements  applicable  to  any 
group  health  plan  for  any  period  before 
the  sale. 

(b)(1)  In  the  case  of  a  stock  sale,  if  the 
selling  group  ceases  to  provide  any 
group  health  plan  to  any  employee  in 
coimection  with  the  sale,  a  group  health 
plan  maintained  by  the  buying  group 
has  the  obligation  to  make  COBRA 
continuation  coverage  available  to  M&A 
qualified  beneficiaries  with  respect  to 
that  stock  sale.  A  group  health  plan  of 
the  buying  group  has  this  obligation 
beginning  on  the  later  of  the  following 
two  dates  and  continuing  as  long  as  the 
buying  group  continues  to  maintain  a 
group  health  plan  (but  subject  to  the 
rules  in  §  54.4980B-7.  relating  to  the     ■ 
duration  of  COBRA  continuation 
coverage) — 

(i)  The  date  the  selling  group  ceases 
to  provide  any  group  health  plan  to  any 
employee:  or 

(li)  "The  Hate  of  the  stock  sale. 
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(2)  The  detonnination  of  whether  the 
selling  group  f  cessation  of  providing 
any  group  health  plan  to  any  employee 
is  in  connection  with  the  stock  sale  is 
based  on  all  ojf  the  relevant  facts  and 
circumstance^.  A  group  health  plan  of 
the  buying  gr()up  does  not,  as  a  result 
of  the  stock  sajle,  have  an  obligation  to 
make  COBRA  {continuation  coverage 
available  to  thjose  qualified  beneticiaries 
of  the  selling  ^oup  who  are  not  M&A 
qualified  benaficiaries  with  respect  to 
that  sale. 

(c)(1)  In  thelcase  of  an  asset  sale,  if  the 
seUing  group  teases  to  provide  any 
group  health  plan  to  any  employee  in 
connection  w^  the  sale  and  if  the 
buying  group  feontinues  the  business 
operations  associated  with  the  assets 
purchased  from  the  selling  group 
without  interruption  or  substantial 
change,  then  t^ie  buying  group  is  a 
successor  emj^loyer  to  the  selling  group 
in  connection  with  that  asset  sale.  If  the 
buying  group  {s  a  successor  employer,  a 
group  health  plan  maintained  by  the 
buying  group  has  the  obligation  to  make 
COBRA  continuation  coverage  available 
to  M&A  qualified  beneflciahes  with 
respect  to  that  asset  sale.  A  group  health 
plan  of  the  buVing  group  has  this 
obligation  be^nning  on  the  later  of  the 
following  two  dates  and  continuing  as 
long  as  the  buying  group  continues  to 
maintain  a  gro)up  health  plan  (but 
subject  to  the  rules  in  §  54.4980B-7, 
relating  to  the  duration  of  COBRA 
continuation  Qoverage) — 

(i)  The  date  the  selling  group  ceases 
to  provide  any  group  health  plan  to  any 
employee;  or 

(ii)  The  data  of  the  asset  sale. 

(2)  The  determination  of  whether  the 
selling  group's  cessation  of  providing 
any  group  health  plan  to  any  employee 
is  in  connecti(^n  with  the  asset  sale  is 
based  on  all  of  the  relevant  facts  and 
circumstances;.  A  group  health  plan  of 
the  buying  grdup  does  not,  as  a  result 
of  the  asset  sale,  have  an  obligation  to 
make  COBRA  continuation  coverage 
available  to  thbse  qualified  beneficiaries 
of  the  selling  ^oup  who  are  not  M&A 
qualified  beneficiaries  with  respect  to 
that  sale. 

(d)  The  rules  of  Q&A-l  through  Q&A- 
7  of  this  section  and  this  Q&A-8  are 
illustrated  by  the  following  examples;  in 
each  example  J  each  group  health  plan  is 
subject  to  CO^RA: 

Stock  Sale  Exaimples 

Example  1.  (\\  Selling  Group  S  consists  of 
three  corporations,  A,  B,  and  C.  Buying 
Group  P  consist*  of  two  corporations,  Dand 
E.  P  enters  into  a  contract  to  purchase  all  the 
stock  of  C  from  >  effective  July  1,  2002. 
Before  the  sale  if  C,  S  maintains  a  single 
group  health  ph  n  for  the  employees  of  A,  B, 


and  C  (and  their  families).  P  maintains  a 
single  group  health  plan  for  the  employees  of 
D  and  E  (and  their  families).  Effective  ]uly  1, 
2002,  the  employees  of  C  (and  their  families) 
become  covered  under  P's  plan.  On  June  30, 
2002,  there  are  48  qualified  iseneficiaries 
receiving  COBRA  continuation  coverage 
under  S's  plan,  15  of  whom  are  M&A 
qualified  bieneficiaries  with  resp>ect  to  the 
sale  of  C  (The  other  33  qualified 
beneficiaries  had  qualifying  events  in 
connection  with  a  covered  employee  whose 
last  employment  before  the  qualifying  event 
was  with  either  Aot  B.) 

(ii)  Under  these  facts,  S's  plan  continues 
to  have  the  obligation  to  make  COBRA 
continuation  coverage  available  to  the  15 
M4A  qualified  beneficiaries  under  S  'i  plan 
after  the  sale  of  C  to  P.  The  employees  who 
continue  in  employment  with  C  do  not 
exp>erience  a  qualifying  event  by  virtue  of  P's 
acquisition  of  C.  If  they  experience  a 
qualifying  event  after  the  sale,  then  the  group 
health  plan  of  P  has  the  obligation  to  make 
COBRA  continuation  coverage  available  to 
them. 

Example  2.  (i)  Selling  Group  S  consists  of 
three  corporations.  A,  B,  and  C.  Each  of  A, 
B,  and  C  maintains  a  group  health  plan  for 
its  employees  (and  their  families).  Buying 
Group  P  consists  of  two  corporations,  D  and 
E.  P  enters  into  a  contract  to  purchase  all  of 
the  stock  of  C  from  S  effective  July  1 ,  2002. 
As  of  June  30,  2002,  there  are  14  qualified 
beneficiaries  receiving  COBRA  continuation 
coverage  under  C's  plan.  C  continues  to 
employ  all  of  its  employees  and  continues  to 
maintain  its  group  health  plan  after  being 
acquired  by  Pon  July  1,  2002. 

(ii)  Under  these  facts,  C  is  an  acquired 
organization  and  the  14  qualified 
beneficiaries  under  C's  plan  are  M&A 
qualified  beneficiaries.  A  group  health  plan 
of  5  (that  is,  either  the  plan  maintained  by 
A  or  the  plan  maintained  by  B]  has  the 
obligation  to  make  COBRA  continuation 
coverage  available  to  the  14  M&A  qualified 
beneficiaries.  S  and  P  could  negotiate  to  have 
C's  plan  continue  to  make  COBRA 
continuation  coverage  available  to  the  14 
M&A  qualified  beneficiaries.  In  such  a  case, 
neither  A 's  plan  nor  B  's  plan  would  make 
COBRA  continuation  coverage  available  to 
the  14  M&A  qualified  beneficiaries  unless 
C's  plan  failed  to  fulfill  its  contractual 
responsibility  to  make  COBRA  continuation 
coverage  available  to  the  M&A  qualified 
beneficiaries.  C's  employees  (and  their 
spouses  and  dependent  children)  do  not 
experience  a  qualifying  event  in  connection 
with  P's  acquisition  of  C,  and  consequently 
no  plan  maintained  by  either  Pot  S  has  any 
obligation  to  make  COBRA  continuation 
coverage  available  to  C  's  employees  (or  their 
spouses  or  dependent  children)  in 
connection  with  the  transfer  of  stock  in  C 
from  S  to  P. 

Example  3.  (i)  The  facts  are  the  same  as  in 
Example  2.  except  that  C  ceases  to  employ 
two  employees  on  June  30,  2002,  and  those 
two  employees  never  become  covered  under 
P's  plan. 

(ii)  Under  these  facts,  the  two  employees 
experience  a  qualifying  event  on  June  30, 
2002  because  their  termination  of 
employment  causes  a  loss  of  group  health 


coverage.  A  group  health  plan  of  S  (that  is, 
either  the  plan  maintained  by  A  or  the  plan 
maintained  by  B]  has  the  obligation  to  make 
COBRA  continuation  coverage  available  to 
the  two  employees  (and  to  any  spouse  or 
dependent  child  of  the  two  employees  who 
loses  coverage  under  C's  plan  in  connection 
with  the  termination  of  employment  of  the 
two  employees)  because  they  are  M&A 
qualified  beneficiaries  with  respect  to  the 
sale  of  C. 

Example  4.  (i)  Selling  Group  S  consists  of 
three  corporations.  A,  B,  and  C.  Buying 
Group  P  consists  of  two  corporations,  D  and 
E.  P  enters  into  a  contract  to  purchase  all  of 
the  stock  of  C  from  S  effective  July  1,  2002. 
Before  the  sale  of  C,  S  maintains  a  single 
group  health  plan  for  the  employees  of  A,  B, 
and  C  (and  their  fomilies).  P  maintains  a 
single  group  health  plan  for  the  employees  of 
D  and  E  (and  their  families).  Effective  July  1, 
2002,  the  employees  of  C  (and  their  femilies) 
become  covered  under  P's  plan.  On  June  30, 
2002,  there  are  25  qualified  beneficiaries 
receiving  COBRA  continuation  coverage 
under  S  's  plan,  20  of  whom  are  M&A 
qualified  beneficiaries  with  respect  to  the 
sale  of  C.  (The  other  five  qualified 
beneficiaries  had  qualifying  events  in 
connection  with  a  covered  employee  whose 
last  employment  before  the  qualifying  event 
was  with  either  A  or  B.)  S  terminates  its 
group  health  plan  effective  June  30,  2002  and 
begins  to  liquidate  the  assets  of  A  and  B  and 
to  lay  off  the  employees  of  A  and  B. 

(ii)  Under  these  facts,  S  ceases  to  provide 
a  group  health  plan  to  any  employee  in 
connection  with  the  sale  of  C  to  P.  Thus, 
beginning  July  1,  2002  Ps  plan  has  the 
obligation  to  make  COBRA  continuation 
coverage  available  to  the  20  M&A  qualified 
beneficiaries,  but  P  is  not  obligated  to  make 
COBRA  continuation  coverage  available  to 
the  other  5  qualified  beneficiaries  with 
respect  to  S's  plan  as  of  June  30,  2002  or  to 
any  of  the  employees  of  A  or  B  whose 
employment  is  terminated  by  S  (or  to  any  of 
those  employees'  spouses  or  dependent 
children). 

Asset  Sale  Examples 

Example  5.  (i)  Selling  Group  S  provides 
group  health  plan  coverage  to  employees  at 
each  of  its  operating  divisions.  S  sells  the 
assets  of  one  of  its  divisions  to  Buying  Group 
P.  Under  the  terms  of  the  group  health  plan 
covering  the  employees  at  the  division  being 
sold,  their  coverage  will  end  on  the  date  of 
the  sale.  P  hires  all  but  one  of  those 
employees,  gives  them  the  same  positions 
that  they  had  with  S  before  the  sale,  and 
provides  them  with  coverage  under  a  group 
health  plan.  Immediately  before  the  sale, 
there  are  two  qualified  beneficiaries  receiving 
COBRA  continuation  coverage  under  a  group 
health  plan  of  S  whose  qualifying  events 
occurred  in  connection  with  a  covered 
employee  whose  last  employment  prior  to 
the  qualifying  event  was  associated  with  the 
assets  sold  to  P. 

(ii)  These  two  qualified  beneficiaries  are 
M&A  qualified  beneficiaries  with  respect  to 
the  asset  sale  to  P.  Under  these  facts,  a  group 
health  plan  of  S  retains  the  obligation  to 
make  COBRA  continuation  coverage 
available  to  these  two  M&A  qualified 
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beneficiaries.  In  addition,  the  one  employee 
P  does  not  hire  as  well  as  all  of  the 
employees  P  hires  (and  the  spouses  and 
dependent  children  of  these  employees)  who 
were  covered  under  a  group  health  plan  of 
S  on  the  day  before  the  sale  are  M&A 
qualified  beneficiaries  with  respect  to  the 
sale.  A  group  health  plan  of  5  also  has  the 
obligation  to  make  COBRA  continuation 
coverage  available  to  these  MSlA  qualified 
beneficiaries. 

Example  6.  (i)  Selling  Group  S  provides 
group  health  plan  coverage  to  employees  at 
each  of  its  operating  divisions.  S  sells 
substantially  all  of  the  assets  of  all  of  its 
divisions  to  Buying  Group  P,  and  S  ceases  to 
provide  any  group  health  plan  to  any 
employee  on  the  date  of  the  sale.  P  hires  all 
but  one  of  S's  employees  on  the  date  of  the 
asset  sale  by  S,  gives  those  employees  the 
same  positions  that  they  had  with  S  before 
the  sale,  and  continues  the  business 
operations  of  those  divisions  without 
substantial  change  or  interruption.  P 
provides  these  employees  with  coverage 
under  a  group  health  plan.  Immediately 
before  the  sale,  there  are  10  qualified 
beneficiaries  receiving  COBRA  continuation 
coverage  under  a  group  health  plan  of  S 
whose  qualifying  events  occurred  in 
connection  with  a  covered  employee  whose 
last  employment  prior  to  the  qualifying  event 
was  associated  with  the  assets  sold  to  P. 

(ii)  These  10  qualified  beneficiaries  are 
M&A  qualified  beneficiaries  with  respect  to 
the  asset  sale  to  P.  Under  these  facts,  P  is  a 
successor  employer  described  in  paragraph 
(c)  of  this  Q&A-a.  Thus,  a  group  health  plan 
of  P  has  the  obligation  to  make  COBRA 
continuation  coverage  available  to  these  10 
M&A  qualified  beneficiaries. 

(iii)  The  one  employee  that  P  does  not  hire 
and  the  family  members  of  that  employee  are 
also  M&A  qualified  beneficiaries  with  respect 
to  the  sale.  A  group  health  plan  of  P  also  has 
the  obligation  to  make  COBRA  continuation 
coverage  available  to  these  M&A  qualified 
beneficiaries. 

(iv)  The  employees  who  continue  in 
employment  in  connection  with  the  asset 
sale  (and  their  family  members)  and  who 
were  covered  under  a  group  health  plan  of 
S  on  the  day  before  the  sale  are  not  M&A 
qualified  beneficiaries  because  P  is  a 
successor  employer  to  S  in  connection  with 
the  asset  sale.  Thus,  no  group  health  plan  of 
P  has  any  obligation  to  make  COBRA 
continuation  coverage  available  to  these 
continuing  employees  with  respect  to  the 
qualifying  event  that  resulted  from  their 
losing  coverage  under  S's  plan  in  connection 
with  the  asset  sale. 

Example  7.  (i)  Selling  Group  S  provides 
group  health  plan  coverage  to  employees  at 
each  of  its  two  operating  divisions.  S  sells  the 
assets  of  one  of  its  divisions  to  Buying  Group 
Pi.  Under  the  terms  of  the  group  health  plan 
covering  the  employees  at  the  division  being 
sold,  their  coverage  will  end  on  the  date  of 
the  sale.  Pi  hires  all  but  one  of  those 
employees,  gives  them  the  same  positions 
that  they  had  with  S  before  the  sale,  and 
provides  them  with  coverage  under  a  group 
health  plan. 

(ii)  Under  these  facts,  a  group  health  plan 
of  S  has  the  obligation  to  make  COBRA 


continuation  coverage  available  to  M&A 
qualified  beneficiaries  with  respect  to  the 
sale  to  Pi.  (If  an  M&A  qualified  beneficiary 
first  became  covered  under  Pi's  plan  after 
electing  COBRA  continuation  coverage  under 
S's  plan,  then  S's  plan  could  terminate  the 
COBRA  continuation  coverage  once  the  M&A 
qualified  beneficiary  became  covered  under 
P]'s  plan,  provided  that  the  remaining 
conditions  of  Q&A-2  of  §  54.4980B-7  were 
satisfied.) 

(iii)  Several  months  after  the  sale  to  Pi,  S 
sells  the  assets  of  its  remaining  division  to 
Buying  Group  P2,  and  S  ceases  to  provide 
any  group  health  plan  to  any  employee  on 
the  date  of  that  sale.  Thus,  under  Q&A-l  of 
§  54.4980B-7,  S  ceases  to  have  an  obligation 
to  make  COBRA  continuation  coverage 
available  to  any  qualified  beneficiary  on  the 
date  of  the  sale  to  P2.  Pi  and  P2  are  unrelated 
organizations. 

(iv)  Even  if  it  was  foreseeable  that  S  would 
sell  its  remaining  division  to  an  unrelated 
third  party  after  the  sale  to  Pi,  under  these 
facts  the  cessation  of  S  to  provide  any  group 
health  plan  to  any  employee  on  the  date  of 
the  sale  to  P2  is  not  in  connection  with  the 
asset  sale  to  Pi.  Thus,  even  after  the  date  S 
ceases  to  provide  any  group  health  plan  to 
any  employee,  no  group  health  plan  of  Pi  has 
any  obligation  to  make  COBRA  continuation 
coverage  available  to  M&A  qualified 
beneficiaries  with  respect  to  the  asset  sale  to 
Pi  by  S.  If  P2  is  a  successor  employer  under 
the  rules  of  paragraph  (c)  of  this  Q&A-8  and 
maintains  one  or  more  group  health  plans 
after  the  sale,  then  a  group  health  plan  of  P2 
would  have  an  obligation  to  make  COBRA 
continuation  coverage  available  to  M&A 
qualified  beneficiaries  with  respect  to  the 
asset  sale  to  P2  by  S  (but  in  such  a  case 
employees  of  S  before  the  sale  who 
continued  working  for  P2  after  the  sale 
would  not  be  M&A  qualified  beneficiaries). 
However,  even  in  such  a  case,  no  group 
health  plan  of  P2  would  have  an  obligation 
to  make  COBRA  continuation  coverage 
available  to  M&A  qualified  beneficiaries  with 
respect  to  the  asset  sale  to  Pi  by  S.  Thus, 
under  these  facts,  after  S  has  ceased  to 
provide  any  group  health  plan  to  any 
employee,  no  plan  has  an  obligation  to  make 
COBRA  continuation  coverage  available  to 
M&A  qualified  beneficiaries  with  respect  to 
the  asset  sale  to  Pi. 

Example  8.  (i)  Selling  Group  S  provides 
group  health  plan  coverage  to  employees  at 
each  of  its  operating  divisions.  S  sells 
substantially  all  of  the  assets  of  all  of  its 
divisions  to  Buying  Group  P.  P  hires  most  of 
S's  employees  on  the  date  of  the  purchase  of 
S's  assets,  retains  those  employees  in  the 
same  positions  that  they  had  with  S  before 
the  purchase,  and  continues  the  business 
operations  of  those  divisions  without 
substantial  change  or  interruption.  P 
provides  these  employees  with  coverage 
under  a  group  health  plan.  S  continues  to 
employ  a  few  employees  for  the  principal 
purpose  of  winding  up  the  affairs  of  S  in 
preparation  for  liquidation.  S  continues  to 
provide  coverage  under  a  group  health  plan 
to  these  few  remaining  employees  for  several 
weeks  after  the  date  of  the  sale  and  then 
ceases  to  provide  any  group  health  plan  to 
any  employee. 


(ii)  Under  these  facts,  the  cessation  by  S  to 
provide  any  group  health  plan  to  any 
employee  is  in  connection  with  the  asset  sale 
to  P.  Because  of  this,  and  because  P 
continued  the  business  operations  associated 
with  those  assets  without  substantial  change 
or  interruption,  P  is  a  successor  employer  to 
S  with  respect  to  the  asset  sale.  Thus,  a  group 
health  plan  of  P  has  the  obligation  to  make 
COBRA  continuation  coverage  available  to 
M&A  qualified  beneficiaries  with  resp>ect  to 
the  sale  beginning  on  the  date  that  S  ceases 
to  provide  any  group  health  plan  to  any 
employee.  (A  group  health  plan  of  S  retains 
this  obligation  for  the  several  weeks  after  the 
date  of  the  sale  until  S  ceases  to  provide  any 
group  health  plan  to  any  employee.) 

Q-9:  Can  the  cessation  of 
contributions  by  an  employer  to  a 
multiemployer  group  health  plan  be  a 
qualifying  event? 

A-9:  The  cessation  of  contributions 
by  an  employer  to  a  multiemployer 
group  health  plan  is  not  itself  a 
qualifying  event,  even  though  the 
cessation  of  contributions  may  cause 
current  employees  (and  their  spouses 
and  dependent  children)  to  lose 
coverage  under  the  multiemployer  plan. 
An  event  coinciding  with  the 
employer's  cessation  of  contributions 
(such  as  a  reduction  of  hours  of 
employment  in  the  case  of  striking 
employees)  will  constitute  a  qualifying 
event  if  it  otherwise  satisfles  the 
requirements  of  Q&A-l  of  §  54.4980B- 
4. 

Q-10:  If  an  employer  stops 
contributing  to  a  multiemployer  group 
health  plan,  does  the  multiemployer 
plan  have  the  obligation  to  make 
COBRA  continuation  coverage  available 
to  a  qualified  beneficiary  who  was 
receiving  coverage  under  the 
multiemployer  plan  on  the  day  before 
the  cessation  of  contributions  and  who 
is,  or  whose  qualifying  event  occurred 
in  connection  with,  a  covered  employee 
whose  last  employment  prior  to  the 
qualifying  event  was  with  the  employer 
that  has  stopped  contributing  to  the 
multiemployer  plan? 

A-10:  (a)  In  general,  yes.  (See  Q&A- 
3  of  §  54.49B0B-2  for  a  definition  of 
multiemployer  plan.)  If,  however,  the 
employer  that  stops  contributing  to  the 
multiemployer  plan  establishes  one  or 
more  group  health  plans  (or  starts 
contributing  to  another  multiemployer 
plan  that  is  a  group  health  plan) 
covering  a  significant  number  of  the 
employer's  employees  formerly  covered 
under  the  multiemployer  plan,  the  plan 
estabUshed  by  the  employer  (or  the 
other  multiemployer  plan)  has  the 
obligation  to  make  COBRA  continuation 
coverage  available  to  any  qualified 
beneficiary  who  was  receiving  coverage 
under  the  multiemployer  plan  on  the 
day  before  the  cessation  of  contributions 
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and  who  is,  oi  whose  qualifying  event 
occurred  in  connection  with,  a  covered 
employee  whose  last  employment  prior 
to  the  qualify^g  event  was  with  the 
employer.       i 

(b)  The  rule^  of  Q&A-9  of  this  section 
and  this  Q&AflO  are  illustrated  by  the 
following  exainples;  in  each  example, 
each  group  haalth  plan  is  subject  to 
COBRA: 

Example  1.  (i  Employer  Z  employs  a  class 
of  employees  covered  by  a  collective 
bargaining  agreement  and  participating  in 
multiemployer  fcroup  health  plan  M.  As 
required  by  the  collective  bargaining 
agreement.  Z  h4s  been  making  contributions 
to  M.  Z  experiences  financial  difficulties  and 
stops  making  contributions  to  M  but 
continues  to  employ  all  of  the  employees 
covered  by  the  Collective  bargaining 
agreement.  Z's  Cessation  of  contributions  to 
M  causes  those  employees  (and  their  s(>ouses 
and  dependent  children]  to  lose  coverage 
under  M.  Z  doei  not  establish  any  group 
health  plan  covering  any  of  the  employees 
covered  by  the  collective  bargaining 
agreement. 

(ii)  After  Z  st^ps  contributing  to  M,  M 
continues  to  have  the  obligation  to  make 
COBRA  contini^ation  coverage  available  to 
any  qualified  beneficiary  who  experienced  a 
qualifying  event  that  preceded  or  coincided 
with  the  cessatipn  of  contributions  to  M  and 
whose  coverage!  under  Mod  the  day  before 
the  qualifying  eVent  was  due  to  an 
employment  affiliation  with  Z.  The  loss  of 
coverage  under  M  for  those  employees  of  Z 
who  continue  ii|  employment  (and  the  loss 
of  coverage  for  fceir  spouses  and  dependent 
children)  does  liot  constitute  a  qualifying 
event.  ] 

Example  2.  (il  Employer  V  employs  a  class 
of  employees  covered  by  a  collective 
bargaining  agreement  and  participating  in 
multiemployer  feroup  health  plan  M.  As 
required  by  the  collective  bargaining 
agreement,  Y  h^s  been  making  contributions 
to  M.  y  experieiices  financial  difficulties  and 
is  forced  into  bankruptcy  by  its  creditors.  Y 
continues  to  en^ploy  all  of  the  employees 
covered  by  the  Collective  bargaining 
agreement.  Y  alko  continues  to  make 
contributions  to  M  until  the  current 
collective  bargaining  agreement  expires,  on 
June  30,  2001.  ^d  then  V  stops  making 
contributions  to  M.  Ts  employees  (and  their 
spouses  and  dependent  children)  lose 
coverage  under  Af  effective  July  1,  2001.  Y 
does  not  enter  itito  another  collective 
bargaining  agreement  covering  the  class  of 
employees  cov^d  by  the  expired  collective 
bargaining  agreement.  Effective  September  1, 
2001,  Vestablisies  a  group  health  plan 
covering  the  cl^s  of  employees  formerly 
covered  by  the  iollective  bargaining 
agreement.  The  group  health  plan  also  covers 
their  spouses  attd  dependent  children. 

(ii)  Under  those  facts,  M  has  the  obligation 
to  make  COBRA  continuation  coverage 
available  from  )  jly  1.  2001  until  August  31, 
2001,  and  the  g  oup  health  plan  established 
by  Y  has  the  ob  igation  to  make  COBRA 
continuation  coverage  available  from 
September  1.  2001  until  the  obligation  ends 
(see  Q&A-l  of  1 54.4980B-7)  to  any  qualified 


beneficiary  who  experienced  a  qualifying 
event  that  preceded  or  coincided  with  the 
cessation  of  contributions  to  M  and  whose 
coverage  under  Af  on  the  day  before  the 
qualifying  event  was  due  to  an  employment 
affiliation  with  Y.  The  loss  of  coverage  under 
M  for  those  employees  of  Y  who  continue  in 
employment  (and  the  loss  of  coverage  for 
their  spouses  and  dependent  children)  does 
not  constitute  a  qualifying  event. 

Example  3.  (i)  Employer  X  employs  a  class 
of  employees  covered  by  a  collective 
bargaining  agreement  and  participating  in 
multiemployer  group  health  plan  M.  As 
required  by  the  collective  bargaining 
agreement,  X  has  been  making  contributions 
to  M.  The  employees  covered  by  the 
collective  bargaining  agreement  vote  to 
decertify  their  current  employee 
representative  effective  January  1,  2002  and 
vote  to  certify  a  new  employee  representative 
effective  the  same  date.  As  a  consequence,  on 
January  1,  2002  they  cease  to  be  covered 
under  M  and  commence  to  be  covered  under 
multiemployer  group  health  plan  N. 

(ii)  Effective  January  1,  2002,  N  has  the 
obligation  to  make  COBRA  continuation 
coverage  available  to  any  qualified 
beneficiary  who  experienced  a  qualifying 
event  that  preceded  or  coincided  with  the 
cessation  of  contributions  to  M  and  whose 
coverage  under  M  on  the  day  before  the 
qualifying  event  was  due  to  an  employment 
affiliation  with  X.  The  loss  of  coverage  under 
M  for  those  employees  of  X  who  continue  in 
employment  (and  the  loss  of  coverage  for 
their  spouses  and  dependent  children)  does 
not  constitute  a  qualifying  event. 

§  54.4980B-1 0    Interaction  of  FMLA  and 
COBRA. 

The  following  questions-and-answers 
address  how  the  taking  of  leave  under 
the  Family  and  Medical  Leave  Act  of 
1993  (FMLA)  (29  U.S.C.  2601-2619) 
affects  the  COBRA  continuation 
coverage  requirements: 

Q-1 :  In  what  circumstances  does  a 
qualifying  event  occur  if  an  employee 
does  not  return  from  leave  taken  imder 
FMLA? 

A-1 :  (a)  The  taking  of  leave  under 
FMLA  does  not  constitute  a  qualifying 
event.  A  qualifying  event  under  Q&A- 
1  of  §  54.4980&-4  occiu^,  however,  if — 

(1)  An  employee  (or  the  spouse  or  a 
dependent  child  of  the  employee)  is 
covered  on  the  day  before  the  first  day 
of  FMLA  leave  (or  becomes  covered 
during  the  FMLA  leave)  under  a  group 
health  plan  of  the  employee's  employer; 

(2)  Tne  employee  does  not  return  to 
employment  with  the  employer  at  the 
end  of  the  FMLA  leave;  and 

(3)  The  employee  (or  the  spouse  or  a 
dependent  child  of  the  employee) 
would,  in  the  absence  of  COBRA 
continuation  coverage,  lose  coverage 
under  the  group  health  plan  before  the 
end  of  the  maximum  coverage  period. 

(b)  However,  the  satisfaction  of  the 
three  conditions  in  paragraph  (a)  of  this 
Q&A-l  does  not  constitute  a  qualifying 


event  if  the  employer  eliminates,  on  or 
before  the  last  day  of  the  employee's 
FMLA  leave,  coverage  under  a  group 
health  plan  for  the  class  of  employees 
(while  continuing  to  employ  that  class 
of  employees)  to  which  the  employee 
would  have  belonged  if  the  employee 
had  not  taken  FMLA  leave. 

Q-2:  If  a  qualifying  event  described  in 
Q&A-l  of  this  section  occurs,  when 
does  it  occur,  and  how  is  the  maximum 
coverage  period  measured? 

A-2:  A  qualifying  event  described  in 
Q&A-l  of  this  section  occurs  on  the  last 
day  of  FMLA  leave.  The  maximimi 
coverage  period  (see  Q&A-4  of 
§  54.4980B-7)  is  measured  from  the  date 
of  the  qualifying  event  (that  is,  the  last 
day  of  FMLA  leave).  If,  however, 
coverage  imder  the  group  health  plan  is 
lost  at  a  later  date  and  the  plan  provides 
for  the  extension  of  the  required  periods 
(see  paragraph  (b)  of  Q&A— 4  of 
§  54.4980B-7),  then  the  maximimi 
coverage  period  is  measured  from  the 
date  when  coverage  is  lost.  The  rules  of 
this  Q&A-2  are  illustrated  by  the 
following  examples: 

Example  1.  (i)  Employee  B  is  covered 
under  the  group  health  plan  of  Employer  X 
on  January  31,  2001.  B  takes  FMLA  leave 
beginning  February  1,  2001.  Fs  last  day  of 
FMLA  leave  is  12  weeks  later,  on  April  25, 
2001,  and  B  does  not  return  to  work  with  X 
at  the  end  of  the  FMLA  leave.  If  B  does  not 
elect  COBRA  continuation  coverage,  B  will 
not  be  covered  under  the  group  health  plan 
ofXasof  April  26,  2001. 

(ii)  B  experiences  a  qualifying  event  on 
April  25,  2001,  and  the  maximum  coverage 
period  is  measured  from  that  date.  (This  is 
the  case  even  if,  for  part  or  all  of  the  FMLA 
leave,  B  fails  to  pay  the  employee  portion  of 
premiums  for  coverage  under  the  group 
health  plan  of  X^  and  is  not  covered  under  X's 
plan.  See  Q&A-3  of  this  section.) 

Example  2.  (i)  Employee  C  and  Cs  spouse 
are  covered  under  the  group  health  plan  of 
Employer  Von  August  15,  2001.  C takes 
FMLA  leave  beginning  August  16,  2001.  C 
informs  Y  less  than  12  weeks  later,  on 
September  28,  2001,  that  Cwill  not  be 
returning  to  work.  Under  the  FMLA 
regulations,  29  CFR  Part  825  (§§825.100- 
825.800),  Cs  last  day  of  FMLA  leave  is 
September  28,  2001.  Cdoes  not  return  to 
work  with  Y  at  the  end  of  the  FMLA  leave. 
If  C  and  Cs  spouse  do  not  elect  COBRA 
continuation  coverage,  they  will  not  be 
covered  under  the  group  health  plan  of  y  as 
of  September  29,  2001. 

(ii)  C  and  Cs  spouse  experience  a 
qualifying  event  on  September  28,  2001,  and 
the  maximum  coverage  period  (generally  18 
months)  is  measured  from  that  date.  (This  is 
the  case  even  if,  for  part  or  all  of  the  FMLA 
leave,  C  fails  to  pay  the  employee  portion  of 
premiums  for  coverage  under  the  group 
health  plan  of  Kand  Cor  Cs  spouse  is  not 
covered  under  Ys  plan.  See  Q&A-3  of  this 
section.) 

Q-3:  If  an  employee  fails  to  pay  the 
employee  portion  of  premiums  for 
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coverage  under  a  group  health  plan 
during  FMLA  leave  or  declines  coverage 
under  a  group  health  plan  during  FMLA 
leave,  does  this  affect  the  determination 
of  whether  or  when  the  employee  has 
experienced  a  qualifying  event? 

A-3:  No.  Any  lapse  of  coverage  under 
a  group  health  plan  during  FMLA  leave 
is  irrelevant  in  determining  whether  a 
set  of  circxunstances  constitutes  a 
qualifying  event  imder  Q&A-l  of  this 
section  or  when  such  a  qualifying  event 
occurs  \mder  Q&A-2  of  this  section. 

Q-^:  Is  the  application  of  the  rules  in 
Q&A-l  through  Q&A-3  of  this  section 
affected  by  a  requirement  of  state  or 
local  law  to  provide  a  period  of  coverage 
longer  than  diat  required  imder  FMLA? 

A-4:  No.  Any  state  or  local  law  that 
requires  coverage  luider  a  group  health 
plan  to  be  maintained  during  a  leave  of 
absence  for  a  period  longer  than  that 
required  under  FMLA  (for  example,  for 
16  weeks  of  leave  rather  than  for  the  12 
weeks  required  under  FMLA)  is 
disregarded  for  purposes  of  determining 
when  a  qualifying  event  occurs  under 
Q&A-l  Uu-ough  Q&A-3  of  this  section. 

Q-5:  May  COBRA  continuation 
coverage  be  conditioned  upon 
reimbursement  of  the  premiiuns  paid  by 
the  employer  for  coverage  under  a  group 
health  plan  during  FMLA  leave? 

A-5:  No.  The  U.S.  Department  of 
Labor  has  pubUshed  rules  describing  the 
circxunstances  in  which  an  employer 
may  recover  premiums  it  pays  to 
maintain  coverage,  including  family 
coverage,  imder  a  group  health  plan 
during  FMLA  leave  from  an  employee 
who  fails  to  return  from  leave.  See  29 
CFR  825.213.  Even  if  recovery  of 
premiums  is  permitted  imder  29  CFR 
825.213,  the  right  to  COBRA 
continuation  coverage  cannot  be 
conditioned  upon  the  employee's 
reimbursement  of  the  employer  for 
premiums  the  employer  paid  to 
maintain  coverage  under  a  group  health 
plan  during  FMLA  leave. 
Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  99-1519  Filed  2-2-99;  8:45  am] 
BILUNO  CODE  4830-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PART  63 
[FRL-6230-1] 

Section  112(1)  Approval  of  the  State  of 
Florida's  Construction  Perntitting 
Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Proposed  rule:  Clarification. 

summary:  On  February  1, 1996  (61  FR 
3572),  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  direct  final  rule  for  State 
Implementation  Plan  (SIP)  and  section 
112(1)  approval  of  the  State  of  Florida's 
minor  source  operating  permit  program 
so  that  Florida  could  begin  to  issue 
federally-enforceable  operating  permits 
on  a  source's  potential  emissions  and 
thereby  avoid  major  source 
applicabihty.  Today's  action  is  taken  to 
clarify  that  EPA's  section  112(1) 
approval  of  the  Florida  minor  source 
operating  permit  program  extended  to 
the  State's  minor  source  preconstruction 
permitting  program  as  well  as  the 
operating  permit  program  to  allow 
Florida  to  issue  both  Federally- 
enforceable  construction  permits  and 
Federally-enforceable  operating  permits 
pursuant  to  section  112  of  the  Clean  Air 
Act  (CAA)  as  amended  in  1990.  In  the 
Final  Rules  Section  of  this  Federal 
Register,  the  EPA  is  clarifying  that  the 
section  112(1)  approval  of  the  Florida 
minor  source  operating  permit  program 
extended  to  the  State's  minor  source 
preconstruction  permitting  program  as 
well  as  the  operating  permit  program  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  action  and  anticipates 
no  adverse  comments.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received  in  response  to 
this  action,  no  further  activity  is 
contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
vdthdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  document  should 
do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  March  5, 1999. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Lee  Page,  U.S. 
Environmental  Protection  Agency, 
Region  4,  Air  and  Radiation  Technology 
Branch,  Atlanta  Federal  Center,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303;  page.lee@epamail.epa.gov. 
Copies  of  Florida's  original  submittal 
and  accompanying  documentation  are 
available  for  public  review  during 
normal  business  hours,  at  the  address 
listed  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Page,  U.S.  Environmental  Protection 
Agency.  Region  4,  Air  and  Radiation 
Technology  Branch,  Atlanta  Federal 


Center,  61  Forsyth  Street  SW,  Atlanta. 
GA  30303,  Phone:  (404)  562-9131; 
page.lee@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  published  in  the 
Rules  section  of  this  Federal  Register. 

Dated:  November  13, 1998. 
A.  Stanley  Meiburg. 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  99-2556  Filed  2-2-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  90  and  91 
[FRL-622d-3] 

Control  of  Air  Pollution:  Minor 
Amendments  to  Emission 
Requirements  Applicable  to  Small 
Nonroad  Spark  Ignition  Engines  and 
Marine  Spark  Ignition  Engines 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  provisions  of  two  existing  rules 
applicable  to  nonroad  engines.  This 
document  proposes  amendments  to 
regulations  applicable  to  small  spark- 
ignition  (Small  SI)  engines  under  19 
kilowatts  (kW)  and  proposes  specifically 
to  revise  the  applicability  of  that  rule  to 
certain  engines  used  in  recreational 
applications  and  to  revise  the 
appUcability  of  the  handheld  emission 
standards  to  accommodate  cleaner  but 
heavier  four  stroke  engines.  This 
document  also  proposes  to  amend 
regulations  applicable  to  marine  spark 
ignition  (Marine  SI)  engines  to  provide 
compliance  flexibility  for  small  volume 
engine  manufacturers  during  the 
standards  phase  in  period.  Lastly,  this 
proposal  contains  a  minor  revision  to 
the  existing  replacement  engine 
provisions  for  Small  SI  and  Marine  SI 
engines  to  address  issues  that  may  arise 
concerning  the  importation  of  such 
engines.  No  significant  air  quality 
impact  is  expected  from  these 
amendments. 

DATES:  Written  comments  on  this  NPRM 
must  be  submitted  on  or  before  April  5, 
1999.  EPA  will  hold  a  public  hearing  on 
March  5, 1999  starting  at  10:00  am; 
requests  to  present  oral  testimony  must 
be  received  on  or  before  March  1, 1999. 
The  Agency  v«ll  cancel  this  hearing  if 
no  one  requests  to  testify.  Members  of 
the  public  should  call  the  contact 
person  indicated  below  to  notify  EPA  of 
their  interest  in  testifying  at  the  hearing. 
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Interested  pei)5ons  may  call  the  contact 
person  after  N  [arch  1, 1999  to  determine 
whether  and  i  vhere  the  hearing  will  be 
held. 

ADDRESSES:  V  ritten  comments  should 
be  submitted  in  duplicate,  if  possible) 
to:  EPA  Air  ai^d  Radiation  Docket, 
Attention  Dodket  No.  A-98-16,  Room 
M-1500,  (mai  code  6102),  401  M  Street, 
SW.  Washington,  DC  20460.  Materials 
relevant  to  this  rulemaking  are 
contained  in  t^is  docket  and  may  be 
viewed  from  J:00  a.m.  to  5:30  p.m. 
weekdays.  Thp  docket  may  be  reached 
by  telephone  tt  202-260-7548.  As 
provided  in  46  CFR  part  2,  a  reasonable 
fee  may  be  chkrged  by  EPA  for 
photocopying!  ^^^  public  hearing  will 
be  held  in  Waishington,  DC  at  a  location 
to  be  determined;  call  202-564-9276  for 
further  infom^ation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Breaqan,  Office  of  Mobile 
Sources,  Engibe  Programs  and 
Compliance  Envision.  202-564-9302. 
FAX  202-565f  2057.  E-mail: 
brennan .  bevefly@epamail.  epa.gov 
SUPPI.EMENTa4y  INFORMATION: 

Obtaining  Elef±ronic  Copies  of  This 
Document 

Electronic  Copies  of  Rulemaking 
Documents 

Electronic  c  opies  of  the  preamble  and 
the  regulatory^  text  of  this  rulemaking 
are  available  via  the  Internet  on  the 
Office  of  Mobile  Sources  (OMS)  Home 
Page  (http://Wvkrw.epa.gov/OMSWWW/). 
Users  can  fin^  Nonroad  Engines  and 
Vehicles  infoijmation  and  documents 
through  the  fallowing  path  once  they 
have  accessed  the  OMS  Home  Page: 
"Nonroad  Engines  and  Vehicles," 
"Equipment'or  "Marine". 
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I.  Regulated  Entities 

Entities  potentially  affected  by  this 
action  are  those  that  manufacture  or 
introduce  into  commerce  new  small 
spark-ignition  nonroad  engines  or 
equipment,  new  marine  spark  ignition 
engines  or  equipment,  and  new  large 
compression  ignition  engines  or 
equipment.  Regulated  categories  and 
entities  include: 


Category 


Industry 


Examples  of  regulated  entities 


Manufacturers,  importers  and 
users  of  nonroad  sniall  (at  or 
below  19  kW)  sparV  ignition  en- 
gines and  equipment. 

Manufacturers,  importers  and 
users  of  marine  spark  ignition 
outt)oard,  personal  watercraft 
and  jettx>at  engines. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
company  is  regulated  by  this  action,  you 
should  carefully  examine  the 
applicability  criteria  in  §§  90.1  and  91.1 
of  title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

n.  Legal  Authority  and  Background 

A.  Statutory  Authority 

Authority  for  the  actions  in  this 
document  is  granted  to  EPA  by  sections 
202,  203,  204,  205,  206, 207,  208, 209, 
213,  215,  216,  and  301(a)  of  the  Clean 
Air  Act  as  amended  (42  U.S.C.  7521. 
7522, 7523, 7524, 7525, 7541. 7542, 
7543.  7547.  7549,  7550,  and  7601(a)). 

B.  Background 

EPA  promulgated  final  regulations 
applicable  to  spark-ignition  nonroad 
engines  at  or  below  19kW  (Small  SI 
engines)  on  July  3, 1995  (60  FR  34582, 
codified  at  40  CFR  Part  90)  and  final 
regulations  applicable  to  spark-ignition 
marine  outboard  and  personal 
watercraft  (including  jetboat)  engines 
(Marine  SI  engines)  on  October  4, 1996 


(61  FR  52088,  codified  at  40  CFR  Part 
91).' 

The  Small  SI  regulations  took  effect 
with  model  year  1997  for  the  majority 
of  covered  engines  and  in  the  1998 
model  year  for  certain  higher 
displacement  handheld  engines.  The 
Marine  SI  rule  takes  effect  with  1998  or 
1999  engines,  depending  upon  their 
usage,  and  involves  a  corporate  average 
standard  which  tightens  each  year 
through  2006.  Bo&  rules  prohibit 
engine  manufacturers  from  introducing 
into  commerce  any  engine  not  covered 
by  a  certificate  of  conformity  issued  by 
EPA  imder  the  regulations  (40  CFR 
90.1003(a)(l)(i);  40  CFR 
91.1103(a)(l)(i)).  The  rules  also  prohibit 
equipment  and  vessel  manufacturers 
from  introducing  new  nonroad 
equipment  and  vessels  into  commerce 
unless  the  engine  in  the  equipment  or 
vessel  is  certified  to  comply  with  the 
applicable  nonroad  emission 
requirements  (40  CFR  90.1003(a)(5);  40 
CFR91.1103(a)(5)).2 

Provisions  to  allow  engine 
manufacturers  to  produce  replacement 
engines  that  were  not  certified  to 
current  standards  were  added  to  each  of 
the  two  rules  described  above  by  a 
direct  final  rule  issued  August  7, 1997 
(62  FR  42638). 

A  Notice  of  Proposed  Rulemaking 
(NPRMs)  to  adopt  Phase  2  standards  for 
Small  SI  engines  has  been  published  (63 
FR  3950,  January  27,  1998).  No  Phase  2 
program  is  contemplated  at  this  time  for 
the  Marine  SI  rule.  The  amendments 
proposed  below  would  apply  to  the 
Phase  1  programs  of  both  rules  and  be 
carried  forward  into  the  future  program 
for  Small  SI  engines. 

m.  Description  of  Proposed  Revisions 

A.  Revision  to  the  Definition  of 
Handheld  To  Accommodate  Four  Stroke 
Engines 

The  Small  SI  rule  contains  separate 
sets  of  exhaust  emission  standards  for 
handheld  and  nonhandheld  engines. 
The  handheld  standards  were  set  at 
levels  considerably  less  stringent  than 
the  nonhandheld  standards  to 
accommodate  the  lightweight,  but  high 
emission,  two  stroke  engines  that  have 


'  The  preamble  to  the  final  Marine  SI  rule  (61  FR 
52090)  explains  that  for  purposes  of  the  Marine  SI 
rule,  jetboiats  are  considered  as  personal  watercraft, 
except  where  their  engines  are  derived  from 
sterndrive  or  inboard  type  marinized  automotive 
blocks. 

^The  regulations  also  prohibit,  in  the  case  of  any 
person,  the  importation  of  uncertified  Small  SI 
engines  and  Marine  SI  engines  manufactured  after 
the  applicable  implementation  date  for  the  engine. 
The  regulations  also  prohibit  the  importation  of 
equipment  containing  Small  SI  engines  unless  the 
engine  is  covered  by  a  certificate  of  conformity.  (40 
CFR  90.1003(a)(l)(ii)  and  40  CFR  91.1103(a)(l)(u)). 
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historically  been  used  in  handheld 
equipment. 

To  limit  the  use  of  two  stroke  engines 
to  that  equipment  that  really  require  the 
weight  advantage  and  multipositional 
capability  afforded  by  two  stroke 
technology,  the  criteria  under  which  a 
piece  of  equipment  may  be  deemed 
"handheld"  are  strictly  defined  by 
§  90.103(a)(2).  Equipment  must  meet  at 
least  one  of  the  following  to  be 
considered  "handheld": 

(i)  The  engine  must  be  used  in  a  piece  of 
equipment  that  is  carried  by  the  operator 
throughout  the  [>erformance  of  its  intended 
function(s); 

(ii)  The  engine  must  be  used  in  a  piece  of 
equipment  that  must  operate 
multipositionally,  such  as  upside  down  or 
sideways,  to  complete  its  intended 
function(s); 

(iii)  The  engine  must  be  used  in  a  piece  of 
equipment  for  which  the  combined  engine 
and  equipment  dry  weight  is  under  14 
kilograms,  no  more  than  two  wheels  are 
present  on  the  equipment  and  at  least  one  of 
the  following  attributes  is  also  present: 

(A)  The  operator  must  alternately  provide 
support  or  carry  the  equipment  throughout 
the  performance  of  its  intended  function(s]; 
(B)  The  operator  must  provide  support  or 
attitudinal  control  for  the  equipment 
throughout  the  performance  of  its  intended 
function(s);  and  (C)  The  engine  must  be  used 
in  a  generator  or  pump; 

(iv)  The  engine  must  be  used  to  power  one- 
person  augers,  with  a  combined  engine  and 
equipment  dry  weight  under  20  kilograms. 

Since  the  Small  SI  rule  was  finalized,  a 
few  manufacturers  have  introduced 
lightweight  four  stroke  engines  that 
have  multipositional  capabilities  and 
that  have  begun  to  be  used  in  certain 
handheld  products.  These  engines  are 
somewhat  heavier  than  two  stroke 
engines  but  have  exhaust  emission 
levels  that  are  much  lower.  One 
manufacturer  of  lightweight  equipment, 
has  proposed  a  portable  pump, 
historically  powered  by  a  two  stroke 
engine,  that  would  exceed  the  14 
kilogram  weight  limit  at  40  CFR 
90.103(a)(2)(iii)  because  it  would  be 
built  with  a  small,  lightweight  four 
stroke  engine.  The  engine  would  be 
much  cleaner  than  the  alternative  two 
stroke,  but  because  of  the  weight 
limitation,  the  equipment  could  not  be 
considered  "handheld".  The  lightweight 
foiu"  stroke  engines,  while  much  cleaner 
than  required  by  the  handheld 
standards,  can  not  yet  meet  the 
nonhandheld  standards  which  were  set 
based  on  the  capabilities  of  other  four 
stroke  engines.  In  theory,  a  heavier  four 
stroke  engine  certified  to  nonhandheld 
standards,  could  be  used  in  these 
applications.  However,  EPA  believes 
that  the  added  weight  would  be  a 
marketing  problem  and  would  cause  the 


manufacturers  to  stick  with  higher 
emitting  two  stroke  engines.  To  avoid 
the  undesirable  situation  where  the 
regulations  encourage  an  equipment 
manufacturer  to  use  a  higher  emitting 
engine,  we  are  today  proposing  an 
amendment  to  both  wei^t  limits 
described  above  (14  kilograms  in  (iii) 
and  20  kilograms  in  (iv))  that  would 
permit  an  equipment  manufacturer  to 
exceed  the  weight  limits  in  cases  where 
the  manufactiu^r  could  demonstrate 
that  the  extra  weight  was  the  result  of 
using  a  four  stroke  engine  or  other 
technology  cleaner  than  the  otherwise 
allowed  two  stroke. 

EPA  considered  whether  to  simply 
raise  the  weight  limits  across  the  board, 
but  believes  that  they  are  appropriate  as 
promulgated,  needing  only  to  be  raised 
where  needed  to  cover  the  incremental 
weight  of  cleaner  technologies.  Further, 
raising  the  weight  limits  across  the 
board  could,  in  the  long  run,  encourage 
manufacturers  to  convert  four  stroke 
nonhandheld  equipment  to  two  stroke 
power.  EPA  requests  comment  on 
whether  there  are  other  facets  to  the 
criteria  surrounding  the  term 
"handheld"  that  could  impede  adoption 
of  cleaner  technology  engines  on  these 
tools. 

B.  Applicability  of  the  Small  SI  Rule  to 
Engines  Used  in  Certain  Recreational 
Applications 

The  Small  SI  rule  as  currently  written 
covers  all  nonroad  spark  ignition 
engines  at  or  below  19  kW  "used  for  any 
purpose",  subject  to  certain  exclusions. 
Specific  exclusions  are  provided  for 
certain  engines  used  in  underground 
mining,  for  engines  used  in  motorcycles 
that  are  subject  to  emission  regulation 
imder  40  CFR  Part  86,  for  engines  used 
in  passenger  aircraft,  and  for  engines 
used  in  recreational  vehicles  which 
meet  certain  prescribed  criteria. 

Those  criteria  which  serve  to  define 
an  engine  as  an  engine  used  in  a 
recreational  vehicle  are:  (i)  The  engine's 
rated  speed  is  greater  than  or  equal  to 
5,000  rpm;  (ii)  the  engine  has  no 
installed  speed  governor;  (iii)  the  engine 
is  not  used  for  the  propulsion  of  a 
marine  "vessel"  as  that  term  is  defined 
by  the  U.S.  Coast  Guard;  and  (iv)  the 
engine  does  not  meet  the  criteria  cited 
above  in  Section  A  of  this  preamble  to 
be  categorized  as  a  Class  III,  IV  or  V 
engine  (i.e.,  the  criteria  by  which  an 
engine  is  determined  to  be  "handheld"). 
Criteria  (i)  and  (ii)  reflect  the  Agency's 
belief  that  engines  used  to  operate 
recreational  vehicles  will  operate  at 
high  rated  speeds  and  will  differ 
significantly  in  design  and  operation 
from  those  used  to  power  nonhandheld 
equipment  such  as  lawn,  garden  and 


construction  equipment.  Recreational 
vehicles  also  typically  have  a  variable 
throttle  that  is  held  op>en  by  the  operator 
to  achieve  speeds  above  idle  and  returns 
to  idle  when  released.  These  vehicles 
experience  extremely  transient 
operation.  Further,  these  vehicles  do  not 
have  the  types  of  governors  commonly 
present  on  nonhandheld  lawn  and 
garden  type  engines  which  serve  to 
automatically  open  the  throttle  farther 
when  the  engine  experiences  increased 
loading  as  is  encountered  when,  for 
example,  moving  a  lawnmower  from  an 
area  of  short  grass  into  an  area  of  long 
grass.  Finally,  EPA  stated  that  the 
steady-state  test  procedures  being 
adopted  for  the  Small  SI  rule  would  not 
be  appropriate  for  these  more  transient 
applications. 

The  criteria  which  serve  to  define  an 
engine  as  "handheld"  were  established 
to  restrict  the  use  of  the  more  lenient 
Class  III,  IV  or  V  standards  to  engines  in 
equipment  that  needed  to  be  extremely 
light  in  weight  so  that  it  may  be  easily 
carried  or  easily  supported  during  its 
operation,  and/or  which  needed  to  be 
able  to  operate  multipositionally.  The 
need  for  very  low  weight  has 
historically  been  addressed  through  the 
use  of  two  stroke  technology,  which 
produces  greater  power  for  a  given 
weight  and  size  (but  higher  emissions) 
than  a  four  stroke  engine  and  does  so 
without  the  need  for  a  sump  full  of  oil 
at  the  bottom  of  the  engine. 

The  Small  SI  rule  was  written  without 
the  knowledge  that  approximately  8,000 
Small  SI  engines  per  year  are  built  by 
a  variety  of  companies  (including  a 
number  of  very  small  entities)  for 
specific  application  in  model  boats, 
aircraft  and  cars.  These  engines  were 
not  included  in  any  calculations  of 
emission  inventories,  nor  were 
reductions  from  these  engines  or  costs 
of  compliance  considered  in  the 
development  of  the  Phase  1  Small  SI 
rule  or  the  Phase  2  NPRM.  EPA  has  no 
emission  data  from  these  engines  and 
does  not  have  data  appropriate  to 
determine  whether  the  test  cycle  used 
for  handheld  (or  nonhandheld)  engines 
is  appropriate  for  these  engines.  These 
vehicles  are  predominantly  radio 
controlled  model  airplanes  and  as  such 
are  clearly  "recreational"  in  nature  as 
that  term  is  generally  imderstood. 
However,  according  to  the  definition  of 
that  term  in  the  Small  SI  rule,  such 
engines  could  be  considered  handheld 
because  of  their  multi  positional 
capabiUties  and  therefore  fall  outside  of 
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coverage  undef  the  terai  "recreational".' 
EPA  believes  t^at  these  engines  would 
be  better  addressed  by  a  future 
rulemaking  intended  specifically  to 
address  recreational  engines.  EPA  is 
therefore  proposing  in  this  rulemaking 
to  amend  the  existing  regulations  to 
consider  these  ivehicles  and  engines  as 
recreational  anil  therefore  excluded 
from  coverage  ^der  the  Small  SI  rule. 
Thus,  engines  ^sed  to  propel  vehicles  in 
flight  through  air  provided  those 
engines  meet  t&e  other  existing  criteria 
to  be  categorized  as  recreational,  would 
be  excluded  from  the  scope  of  the  rule. 
EPA  believes  tiat  model  cars  and  boats 
are  not  requirei  1  to  operate 
"multipositionilly"  to  complete  their 
intended  function  so  that  the  spark 
ignition  engin^  used  in  model  cars  and 
boats  are  therefore  considered 
"recreational"  by  the  existing  regulatory 
text  and  are  already  excluded  from  the 
Small  SI  rule.  tPA  requests  comment  on 
all  aspects  of  this  proposed  change. 

C.  The  Addition  of  Provisions  to  the 
Marine  SI  RuIdTo  Provide  Phase-In 
Flexibility  for  Small  Volume 
Manufacturers] 

The  emissioil  requirements  for  Marine 
SI  engines  weri  promulgated  on  October 
4, 1996  and  todk  effect  with  the  1998 
model  year  for  {outboard  engines  and  the 
1999  model  yeir  for  personal  watercraft 
and  jetboats.  Tfie  Marine  SI  rule  was 
written  with  considerable  input  from 
large  volume  marine  engine 
manufacturers  and  their  association,  the 
National  Marine  Manufacturers 
Association.  Tl^is  rule  results  in  a  75% 
reduction  in  e^ihaust  hydrocarbons 
when  calculatad  from  uncontrolled 
engines.  The  st^dards  phase  in  via 
incremental  reductions  each  year 
through  2006.  The  standards  will  result 
in  considerably  shifts  in  technology 
away  from  hig4  emitting  two  stroke 
technology  to  cjleaner  four  stroke  or 
direct  injection!  two  stroke  designs. 

The  standards  are  "averaging 
standards"  in  tnat  some  engine  families 
are  expected  tol  be  below  the  standards 
and  generate  eBiission  credits  while 
some  are  expected  to  be  above  the 
standards  and  use  credits.  Similar  to 
other  mobile  source  programs,  these 
credits  may  be  banked  for  future  use  or 
traded  between  manufacturers. 

The  phase  in  of  the  standards  was 
designed  to  peimit  marine  engine 
manufacturers  to  introduce  new 
technology  engines  and  phase  out  old 
technology  engines  in  an  orderly  and 
cost  effective  Wshion.  In  addition, 


'  A  few  of  these 
flexible  tether  linei 
held  in  hand  durir  [ 


\  ehicles  may  be  controlled  by 
but  in  any  case  they  are  not 
operation. 


flexible  certification  testing 
requirements  and  exemptions  from 
production  line  and  in-use  testing 
requirements  were  implemented  for  old 
technology  engines  to  reduce  the 
compliance  costs  of  the  rule  for  engines 
destined  for  phase  out. 

The  development  of  the  Marine  SI 
rule  took  several  years  and  involved 
numerous  meetings  with  manufactiu'ers. 
Both  an  NPRM  (59  FR  55930,  November 
9,  1994)  and  SNPRM  (Supplemental 
Notice  of  Proposed  Rulemaking,  61  FR 
4600,  February  7, 1996)  were  published. 
Both  EPA  and  NMMA  did  considerable 
outreach  to  marine  engine 
manufacturers  during  this  period  to 
inform  them  of  progress  and  likely 
requirements  of  various  proposals. 
Despite  this  process,  there  was  no  input 
from  small  volume  outboard  and 
personal  watercraft  engine 
manufacturers  until  after  the  closing 
date  of  the  comment  period  for  the 
SNPRM.  In  this  one  comment,*  Tanaka 
expressed  concerns  about  the 
appropriateness  of  the  averaging 
standards  on  an  engine  manufacturer 
with  likely  only  one  engine  family. 
Tanaka  also  expressed  doubts  that 
credits  would  be  available  in  the 
marketplace  and  whether,  even  if 
available,  they  would  be  affordable  to  a 
manufacturer  with  a  very  small  annual 
sales  volume.  EPA's  Response  to 
Comments  '  document  addresses  small 
volume  concerns  by  pointing  out  that 
the  final  rule  provided  reduced 
production  line  and  in-use  testing 
requirements,  simplified  certification 
procedures  and  administrative 
flexibilities  for  existing  technology 
engines  [the  likely  products  of  small 
volume  manufacturers].  Beyond  those 
flexibilities,  the  Response  to  Comments 
document  explains  that: 

For  smaller  volume  manufacturers  the  final 
regulation  allows  these  manufacturers  to 
purchase  emission  credits  from  the  market 
place  as  an  alternative  to  employing  control 
technologies  to  meet  the  standard. 

Since  implementation  of  the  Marine 
SI  rule  began,  EPA  has  received  further 
correspondence  from  Tanaka  petitioning 
EPA  to  amend  the  rule  *  on  the  basis 
that  the  rule's  fleet  averaging  concept 
provides  benefits  to  manufacturers  with 


'Letter  of  May  13,  1996  from  Randy  W.  Haslam, 
Vice-President,  Tanaka  International  Sales  and 
Marketing.  Contained  in  the  docket  for  this 
rulemaking.  [Docket  No.  A-98-16.) 

'  EPA's  Response  To  Comments  document 
prepared  for  the  final  Marine  SI  rule  can  be  found 
in  the  docket  for  this  rulemaking.  (Docket  No.  A- 
98-16.) 

*  Letter  of  ]une  30, 1997  from  Randy  W.  Haslam, 
Vice-President.  Tanaka  International  Sales  and 
Marketing.  Contained  in  the  docket  for  this 
rulemaking.  (Docket  No.  A-9B-16.) 


diverse  product  lines  but  not  to  a 
company  like  Tanaka,  which  has  only 
one  engine  family — a  very  low 
production,  low  powered  engine. 
Tanaka  argues  that  its  competitors  could 
sell  similar  engines  with  higher 
emissions  because  they  could  offset 
those  emissions  with  credits  from  larger 
engines.  Tanaka  desires  flexibility  to 
continue  production  of  its  engine  until 
the  final  phase-in  of  the  standards  at 
which  time  it  will  exit  the  market. 
Tanaka  believes  it  can  comply  with  the 
Marine  SI  requirements  through  about 
the  2002  model  year  through  engine 
improvement  and  credits  it  plans  to 
generate  in  earUer  years.  After  that,  it 
desires  flexibility  to  stage  an  orderly 
exit  from  the  market.  It  does  not  wish 
to  commit  the  funds  necessary  to  meet 
the  final  phase  in  standards  for  its  low 
level  of  U.S.  sales. 

EPA  has  also  been  contacted  by 
Inboard  Marine  Corporation,  a  low 
volume  manufacturer  of  personal 
watercraft  engines.  This  company 
maintains  that  it  is  dependent  upon 
"off-the-shelf  technology  to  reduce  its 
emissions.  Like  Tanaka,  it  has  a  narrow 
product  Une  and  argues  that  the 
averaging,  banking  and  trading  program 
in  the  Marine  SI  rule  can  not  be  coimted 
on  to  provide  credits  through  trading, 
nor  to  provide  them  at  a  reasonable 
price.  Inboard  Marine  beUeves  it  can 
comply  in  the  early  years  of  the  Marine 
SI  rule  but  may  need  relief  in  the  late      • 
years  of  the  standard  phase-in.  It 
intends  to  discontinue  its  current  engine 
by  the  final  phase-in  year  (2005)  and 
meet  the  ultimate  standards  of  2006 
with  a  redesigned  engine. 

EPA  recognizes  that  the  Marine  SI 
standards  are  technology  forcing.  Thus, 
it  was  appropriate  to  include  averaging, 
banking  and  trading  (ABT)  provisions  to 
facilitate  their  economical 
implementation.  However,  ABT  is  most 
useful  to  manufacturers  with  diverse 
product  offerings.  The  two  companies 
mentioned  above  appear  to  be  at  a 
disadvantage  to  their  competitors 
because  of  their  Umited  offerings.         , 
Further,  EPA  can  not  provide  any 
certainty  that  credits  will  be  available  to 
them.  EPA  notes  that  in  the  on-high  way 
heavy-duty  engine  program,  there  were 
no  credit  transactions  between 
manufacturers  until  approximately 
seven  years  after  the  ABT  provisions 
were  added  to  the  rules. 

In  rules  proposed  since  the  Marine  SI 
rule  was  promulgated,  EPA  has  gone  to 
considerable  lengths  to  provide 
mechanisms  to  ease  the  implementation 
of  new  standards  and  requirements  for 
low  volume  producers.  Both  the  Small 
SI  Phase  2  NPRM  and  the  Nonroad  CI 
Phase  2  and  3  NPRM  contain  numerous 
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special  provisions  to  delay  or  otherwise 
ease  the  impact  of  the  standards  on  low 
volume  engine  families,  low  volume 
equipment  manufacturers  or  low 
volume  engine  manufacturers.  By 
contrast,  the  Marine  SI  rule  contains  no 
such  provisions. 

In  this  document,  EPA  proposes  to 
add  provisions  to  the  Marine  SI  rule  to 
permit  small  volume  engine 
manufacturers  to  have  family  emission 
limits  (FELs)  in  excess  of  appUcable 
standards  where  credits  are  not 
available  to  cover  such  excess.  This 
provision  would  be  limited  to  one 
period  of  four  consecutive  model  years 
which  could  not  begin  imtil  the  2000 
model  year.  EPA  believes  that  the 
affected  manufacturers  can  likely  make 
changes  to  the  affected  engines  to 
achieve  compliance  with  standards  in 
the  early  years  and  even  bank  a  few 
credits,  but  may  have  more  difficulty  as 
the  standards  tighten  later  in  the  phase- 
in.  This  flexibility  would  expire  at  the 
end  of  the  2009  model  year.  EPA 
believes  this  expiration  date  will 
provide  adequate  time  for  small  volume 
engine  manufacturers  to  adapt  off  the 
shelf  technology  to  their  engines,  if 
available,  or  to  redesign  their  engines  to 
comply  with  the  final  standards.  EPA 
believes  that  the  inclusion  of  this 
provision  is  consistent  with  its 
approach  in  other  rules,  and  that  it  will 
meet  the  needs  of  small  volume 
manufacturers  without  creating  adverse 
impacts  on  air  quality  or  adverse 
competitive  situations.  Further,  EPA 
beUeves  that  the  way  this  provision  is 
structured  may  lead  the  afiiected 
manufacturers  to  clean  up  their  engines 
more  in  the  early  years  than  their 
competitors.  EPA  proposes  that  the 
applicability  of  this  provision  be  limited 
to  engine  manufacturers  who  sell  no 
more  than  1000  marine  outboards  and 
personal  watercraft  engines  per  year  in 
the  United  States. 

Based  on  the  technological  limitations 
that  these  small  volume  manufacturers 
have,  and  their  limited  abilities  to  use 
flexibilities  offered  by  averaging, 
banking,  and  trading  to  avoid  increased 
costs,  EPA  believes  additional  flexibility 
is  appropriate.  The  implementation  of 
this  additional  flexibility  does  not 
change  EPA's  overall  conclusion  that 
the  category  of  Marine  SI  engines  will 
allow  the  greatest  achievable  emission 
reduction  considering  technology  and 
cost.  EPA  requests  comment  on  the 
appropriate  quantitative  Umit  for  this 
provision  and  on  all  other  aspects  of 
this  proposal. 


D.  Revisions  of  Rules  Involving 
Replacement  Engines  To  Address  Issues 
Related  to  Imported  Engines 

In  a  recent  direct  final  rule,  EPA 
modified  its  regulations  applicable  to 
Small  SI  and  Marine  SI  engines  (62  FR 
42638,  August  7,  1997)  to  permit  the 
sale  of  uncertified  engines  for 
replacement  purposes.  The  direct  final 
rule  addressed  limited  instances 
involving  equipment  built  before  EPA 
regulations  went  into  effect  where 
engine  replacement  is  a  more 
economical  alternative  than  engine 
repair  and  certified  engines  are  not 
available  to  fit. 

Under  the  direct  final  rule,  the  engine 
manufacturer  being  approached  to  sell 
an  uncertified  engine  for  replacement 
purposes  is  required  to  first  ascertain 
that  no  certified  engine  produced  by 
itself  or  the  manufacturer  of  the  original 
engine  (if  different)  is  available  with 
suitable  physical  or  performance 
characteristics  to  repower  the 
equipment.  When  the  manufacturer 
ascertains  that  no  certified  engine  is 
available  that  will  fit  or  perform 
adequately,  it  can  sell  an  imcertified 
engine  subject  to  certain  controls,  e.g.  it 
must  take  the  old  engine  in  exchange 
and  the  new  engine  must  be  clearly 
labeled  for  replacement  purposes  only. 

EPA's  Small  SI  and  Marine  SI  engines 
regulations  adopt  the  Clean  Air  Act 
definition  for  the  term  "manufacturer." 
EPA  has  become  concerned  that  the 
term  "manufacturer"  by  definition  in 
the  Clean  Air  Act  can  include  an 
importer  who  may  have  had  nothing  to 
do  with  the  actual  production  of  the 
engine.'  In  such  a  case  the  requirement 
to  ascertain  whether  a  certified  engine 
produced  by  itself  has  suitable  physical 
or  performance  characteristics  could 
lead  to  abuse.  EPA  is  concerned  that 
importers  could  misinterpret  this 
provision  to  permit,  for  example,  an 
equipment  operator  to  import  an 
uncertified  engine  and  determine,  since 
the  importer  does  not  make  engines, 
that  no  certified  engines  are  available 
from  itself  to  appropriately  power  the 
vehicle.  EPA  proposes  to  amend  the 
replacement  engine  provisions  in  both 
rules  to  require  that,  in  cases  where  a 
replacement  engine  might  be  imported, 
the  determination  be  made  by  the 
manufacturer's  U.S.  representative  that 
holds  a  current  certificate  of  conformity 
fi-om  EPA  for  the  make  of  engine 
requiring  replacement.  As  an  alternative 


^Section  216(1)  of  the  Clean  Air  Act  defines 
manufacturer  as  "any  person  engaged  in  the 
manufacturing  or  assembling  of  new  •  •  *  nonroad 
engines  or  importing  such  •  •  *  engines  for  resale 
*  *  *  but  shall  not  include  any  dealer  with  respect 
to  *  *  *  new  nonroad  engines  received  by  him  in 
commerce". 


and  especially  if  no  such  entity  exists, 
such  as  may  happen  in  a  piece  of 
imported  equipment  built  prior  to  the 
effective  date  of  EPA's  regulations 
whose  engine  manufacturer  has  not 
certified,  the  equipment  operator  could 
approach  other  engine  manufacturers  to 
obtain  a  suitable  replacement  engine 
under  the  existing  replacement  engine 
provisions.  EPA  requests  comment  on 
this  proposed  amendment. 

rv.  Environmental  Benefit  Assessment 

This  rule  is  being  proposed  to  reduce 
the  burden  or  prevent  abuse  of  various 
provisions  of  several  existing  rules.  No 
significant  air  quality  impacts  one  way 
or  the  other  are  expected.  The 
provisions  applicable  to  Small  SI 
handheld  engines  to  accommodate 
cleaner  but  heavier  engines  remove  a 
barrier  to  the  incorporation  of  cleaner 
engine  technology  in  handheld 
equipment.  The  provisions  applicable  to 
recreational  engines  will  have  no 
significant  impact  on  air  quafity.  The 
subject  engines  were  not  included  in 
Small  SI  inventory  calculations  or  in 
benefits  attributed  to  the  Small  SI  rule. 
The  revisions  to  provide  phase-in 
flexibility  to  very  small  marine  engine 
manufacturers  will  also  have  no  impact 
on  air  quality.  The  marine  rule  revisions 
are  designed  to  encourage  these 
companies  to  clean  up  their  engines  as 
much  as  possible  in  the  early  phase-in 
years  and  may  actually  result  in  the 
production  of  small  quantities  of 
engines  that  are  cleaner  than  those  of 
similar  power  built  by  larger 
competitors  using  credits.  Lastly,  the 
revisions  to  replacement  engine 
provisions  will  reduce  the  likelihood  of 
abuse  in  cases  where  older  design 
engines  may  be  desired  for  replacement 
needs. 

V.  Economic  Impacts 

The  revisions  contained  in  this 
rulemaking  are  not  expected  to  increase 
costs  for  any  entity.  In  fact,  the  revisions 
to  the  recreational  provisions  in  the 
Small  SI  rule  will  eliminate  potential 
costs  under  the  Small  SI  rule  for 
affected  manufacturers.  The  revisions 
affecting  the  weight  of  handheld 
equipment  provide  greater  flexibility  in 
engine  choice  to  handheld  equipment 
manufacturers.  The  revisions  to  the 
Marine  SI  rule  are  intended  to  reduce 
adverse  economic  impacts  of  that  rule 
on  small  entities.  The  revisions  to 
replacement  engine  provisions  serve 
only  to  remove  a  potential  unintended 
benefit  that  would  accrue  only  to 
importers  of  replacement  engines  who 
were  not  also  engine  producers. 
Therefore,  because  this  notice  proposes 
to  alter  existing  provisions,  and  that 
\ 
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alteration  proyides  regulatory  relief, 
there  are  no  aflditional  costs  to  original 
equipment  manufacturers  associated 
with  this  specific  proposal. 

The  costs  aiid  emission  reductions 
associated  with  the  Small  SI  rule  were 
developed  for  the  July  3, 1995  final 
rulemaking.  Tne  costs  and  emission 
reductions  associated  with  the  Marine 
SI  rule  were  developed  for  the  October 
4,  1996  rulemaking.  Costs  for  future 
programs  for  $mall  SI  engines  were 
developed  fori  the  proposal  of  January 
27. 1998.  We  iio  not  beheve  the  changes 
being  implemented  today  affect  the 
costs  and  emi$sion  reductions 
published  as  part  of  those  rulemakings. 

VI.  Public  Panicipation 

This  rulemaking  action  is  being 
prepared  largely  as  a  result  of  letters 
that  have  been  received  from  engine 
manufacturer^  concerning  the  various 
nonroad  ruleg  that  are  addressed  by 
these  revisions.  Copies  of  all  such  letters 
are  available  k\  the  docket.  EPA  expects 
to  provide  copies  of  this  NPRM  to  trade 
groups  representing  Small  SI  and 
Marine  SI  en^ne  and  equipment 
manufacturer!  as  well  as  to 
environmental  groups  and  state 
organizations]  EPA  welcomes  written 
comment  on  ^ny  aspect  of  the  revisions 
and  issues  discussed  in  this  document. 
EPA  will  hold  a  public  hearing  on  this 
rulemaking  if  {anyone  requests  to  speak 
at  such  a  foru^. 

EPA  welcoiiies  comment  on  any 
aspect  of  thes^  revisions  and  will 
consider  all  comments  presented  at  a 
public  hearing  (if  one  occurs)  as  well  as 
all  written  comments  received  before 
the  deadline  (Jescribed  above. 

Vn.  Adminis^ative  Requirements 

A.  Administrmtive  Designation 

Under  Exe<^tive  Order  12866  (58  FR 
51735.  October  4, 1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  O^B  review  and  the 
requirements  |of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  Ion  the  economy  of  $100 
million  or  mqre  or  adversely  affect  in  a 
material  way  jthe  economy,  a  sector  of 
the  economy^  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  Statle.  local,  or  tribal 
govenmients  or  communities;  (2)  Create 
a  serious  inc4nsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
Materially  al|er  the  budgetary  impact  of 
entitlements.igrants.  user  fees,  or  loan 
programs  or  t  le  rights  and  obligations  of 


recipients  thereof;  or,  (4)  Raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order.  It  has  been  determined  that  this 
rule  is  not  a  "significant  regulatory 
action"  under  the  terms  of  Executive 
Order  12866  and  is  therefore  not  subject 
to  0MB  review. 

B.  The  Paperwork  Reduction  Act 

This  action  does  not  add  any  new 
requirements  under  the  provisions  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  The  Office  of  Management 
and  Budget  (OMB)  has  approved  the 
information  collection  requirements  that 
apply  to  the  Small  SI  final  rulemaking 
or  the  Small  SI  Phase  2  NPRM  (60  FR 
34582,  July  3, 1995  and  63  FTl  3950, 
January  27,  1998,  respectively)  or 
submitted  to  OMB  in  association  with 
the  Marine  SI  final  rulemaking  (61  FR 
52088,  October  4, 1996). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  An  Agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
Part  9  and  48  CFR  Chapter  15. 

C.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
rule  will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  This  is 
because  today's  dociunent  will  provide 
regulatory  relief  to  both  large  and  small 


volume  engine  and  equipment 
manufacturers  by  excluding  them  from 
regulation  or  by  permitting  greater 
flexibility  in  engine  choices  in 
equipment  or  by  providing  additional 
time  to  comply.  Therefore,  I  certify  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

D.  Unfunded  Mandates  Reform  Act 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost 
effective  and  least  biu-densome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule.  EPA 
has  determined  that  the  action  proposed 
today  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector. 
Therefore,  EPA  has  not  prepared  a 
budgetary  impact  statement  for  this 
document.  Moreover,  no  small 
governments  will  be  significantly  or 
uniquely  impacted  by  this  rule. 

E.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments  .or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 


Federal  Register /Vol.  64,  No.  22 /Wednesday,  February  3,  1999 /Proposed  Rules  5257 


governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
signiflcant  unfunded  mandates." 

Today's  rule  changes  do  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  changes  do  not 
impose  any  enforceable  duties  on  these 
entities.  Accordingly,  the  requirements 
of  section  1(a)  of  Executive  Order  12875 
do  not  apply  to  this  rule. 

F.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
hidian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal  governments 
or  EPA  consults  with  those 
governments.  If  EPA  complied  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
sununary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  changes  do  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Today's  proposed  rule 
changes  do  not  create  a  mandate  for  any 
tribal  governments.  The  rule  changes  do 
not  impose  any  enforceable  duties  on 
these  entities.  Today's  proposed  rule 
changes  will  affect  only  those  small 
spark-ignition  (Small  SI)  engines  under 
19  kilowatts  (kW)  used  in  recreational 
applications,  cleaner  four  stroke  small 
SI  engines,  existing  replacement  engine 
provisions  for  Small  SI  and  marine 
spark  ignition  (Marine  SI)  engines,  and 
Marine  SI  small  volume  engine 
manufacturers  during  the  standards 
phase  in  period.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 


G.  National  Technology  Transfer  and 
Advancement  Act  of  1995  (NTTAA) 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pub  L.  104-113, 
12(d)  (15  U.S.C.  272  note)  directs  EPA 
to  use  volimtary  consensus  standards  in 
its  regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampUng  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  volimtary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  die  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

This  proposed  rulemaking  does  not 
involve  technical  standards.  Therefore, 
EPA  is  not  considering  the  use  of  any 
voluntary  consensus  standards. 

H.  Children's  Health  Protection 

This  proposed  rule  is  not  subject  to 
E.0. 13045,  entitled  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  because  it  does  not 
involve  decisions  on  environmental 
health  risks  or  safety  risks  that  may 
disproportionately  affect  children. 

List  of  Subjects  in  40  CFR  Parts  90  and 
91 

Environmental  protection,  Air 
pollution  control.  Confidential  business 
information.  Imports,  Incorporation  by 
reference.  Labeling,  Nonroad  source 
pollution.  Reporting  and  recordkeeping 
requirements.  Research. 

Dated:  January  27, 1999. 
Carol  M.  Browner, 

/Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  of  the  Code 
of  Federal  Regulations,  is  proposed  to  be 
amended  as  follows: 

PART  90— CONTROL  OF  EMISSIONS 
FROM  NONROAD  SPARK-IGNITION 
ENGINES 

1.  The  authority  citation  of  part  90  is 
revised  to  read  as  follows: 

Authority:  Sections  202.  203,  204.  205. 
206,  207,  208.  209,  213,  215.  216.  and  301(a] 
of  the  Clean  Air  Act,  as  amended  (42  U.S.C. 
7521,  7522,  7523.  7524,  7525,  7541,  7542, 
7543.  7547.  7549.  7550,  and  7601(a).) 

2.  Section  90.1(b)(5)(iv)  is  revised  to 
read  as  follows: 

§90.1    Applicability. 

*        *        •        •        • 

(b)  *  *  * 


(5)  •  *  * 

(iv)  The  engine  does  not  meet  the 
criteria  to  be  categorized  as  a  Class  III, 
IV  or  V  engine,  as  indicated  in  §  90.103, 
except  for  cases  where  the  engine  will 
be  used  only  to  propel  a  flying  vehicle 
forward,  sideways,  up,  down  or 
backward  through  air. 
***** 

3.  Section  90.3  is  amended  by  revising 
the  definition  of  Handheld  equipment 
engine  to  read  as  follows: 

§90.3    Definitions. 

*  •        •        •        • 

Handheld  equipment  engine  means  a 
nonroad  engine  that  meets  the 
requirements  specified  in  §  90.103(a)(2) 
(i)  through  (v). 

4.  Section  90.103  is  amended  by 
adding  paragraph  (a)(2)(v)  to  read  as 
follows: 

§90.103    Exhaust  emission  standard*. 

(a)*  *   • 

(2)»   •   • 

(v)  Where  a  piece  of  equipment 
otherwise  meeting  the  requirements  of 
paragraphs  (a)(2)(iii)  or  (a)(2)(iv)  of  this 
section  exceeds  the  applicable  weight 
limit,  emission  standards  for  class  III,  IV 
or  V,  as  applicable,  may  still  apply  if  the 
equipment  exceeds  the  weight  limit  by 
no  more  than  the  extent  necessary  to 
allow  for  the  incremental  weight  of  a 
four  stroke  engine  or  the  incremental 
weight  of  a  two  stroke  engine  having 
enhanced  emission  control  acceptable  to 
the  Administrator.  Any  manufacturer 
utilizing  this  provision  to  exceed  the 
subject  weight  Umitations  shall 
maintain  and  make  available  to  the 
Administrator  upon  request, 
documentation  to  substantiate  that  the 
exceedence  of  either  weight  limitation  is 
a  direct  result  of  application  of  a  four 
stroke  or  enhanced  two  stix>ke  engine 
having  the  same,  less  or  very  similar 
power  to  two  stroke  engines  that  could 
otherwise  be  used  to  power  the 
equipment  and  remain  within  the 
weight  limitations. 

•  *        *         •        • 

5.  Section  90.1003  is  amended  by 
adding  and  reserving  paragraphs 
(b)(5)(iv)  through  (b)(5)(vii)  and  adding 
paragraph  (b)(5)(viii)  to  read  as  follows: 

§90.1003    Prohibited  acts. 

***** 

(b)*  •  • 
(5)*    •    • 
(iv)  [Reserved!, 
(v)  (Reserved), 
(vi)  [Reserved), 
(vii)  [Reserved). 

(viii)  In  cases  where  an  engine  is  to  be 
imprrted  for  replacement  purposes 
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under  the  pre  ivisions  of  this  paragraph 
(b).  the  term  "engine  manufacturer" 
shall  not  app  y  to  an  individual  or  other 
entity  that  do  es  not  possess  a  current 
Certificate  of  Conformity  issued  by  EPA 
under  this 


PART 
FROM 
ENGINES 


part. 

91— CONTROL  OF  EMISSIONS 
MARINE  SPARK-IGNITION 


6.  The  authority 
revised  to  rea  d 


citation  of  part  91  is 
as  follows: 


Authority:  S  scs.  202.  203.  204.  205,  206. 
207,  208,  209, :  113,  215,  216,  and  301(a)  of 
the  Clean  Air  t  ,ct,  as  amended  (42  U.S.C. 
7521,  7522,  75;  13,  7524.  7525.  7541.  7542, 
7543,  7547.  75' 19.  7550.  and  7601(a).) 

7.  Section  \  1.207  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§91.207    Crwiit  calculation  and 
manufacturer  fomplianca  with  emission 
standards. 


(e)  Notvtritli^tanding  other  provisions 
of  this  part,  fbr  model  years  beginning 
with  MY  200|).  a  manufactiu«r  having  a 
negative  credit  balance  during  one 
period  of  up  \o  four  consecutive  model 
years  will  not  be  considered  to  be  in 
noncompliance  in  a  model  year  up 
through  and  including  model  year  2009 
where: 

(1)  The  maiiufacturer  has  a  total 
annual  produjction  of  engines  subject  to 
regulation  under  this  part  of  1000  or 
less;  and 

(2)  The  manufacturer  has  not  had  a 
negative  credit  balance  other  than  in 
three  immediately  preceding  model 
years,  except  las  permitted  under 
paragraph  (c)|of  this  section;  and 

(3)  The  FEIl  (FELs)  of  the  family  or 
families  produced  by  the  manufactiuer 
are  no  higlier  than  those  of  the 
corresponding  family  or  families  in  the 
previous  moqel  year,  except  as  allowed 
by  the  Admiriistrator;  and 

(4)  The  maiiufactiu«r  submits  a  plan 
acceptable  tokhe  Administrator  for 
coming  into  oompliance  with  future 
model  year  standards  including 
projected  dates  for  the  introduction  or 
increased  sal«s  of  engine  families 
having  FELs  l)elow  standard  and 
projected  datf  s  for  discontinuing  or 
reducing  sale^  of  engines  having  FELs 
above  standard;  and 

(5)(i)  The  nlanufactiu^r  has  set  its  FEL 
using  emission  testing  as  prescribed  in 
subpart  E  of  tiiis  part;  or 

(ii)  The  ma|iufacturer  has  set  its  FEL 
based  on  the  k}uation  and  provisions  of 
§91.118(h)(l  (i)  and  the  manufacturer 
has  submitte(  appropriate  test  data  and 
revised  its  FqL(s)  and  recalculated  its 
credits  pursuant  to  the  provisions  of 
§91.118(h)(lj;or 


(iii)  The  manufacturer  has  set  its  FEL 
using  good  engineering  judgement, 
pursuant  to  the  provisions  of 
§91.118(h)(l)(ii)  and  (h)(2). 

8.  Section  91.1103  is  amended  by 
adding  paragraph  (b)(4)(v)  to  read  as 
follows: 

§91.1103    Prohibited  acts. 

***** 

(b)*  *  * 

1^  *  •  * 

(v)  In  cases  where  an  engine  is  to  be 
imported  for  replacement  purposes 
under  the  provisions  of  this  paragraph 
(b),  the  term  "engine  manufactvuer" 
shall  not  apply  to  an  individual  or  other 
entity  that  does  not  possess  a  current 
Certificate  of  Conformity  issued  by  EPA 
under  this  part. 

[FR  Doc.  99-2450  Filed  2-2-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  745 
[OPPTS-62156G;  FRL-6060-e] 
RIN  2070-AC63 

Lead;  Identification  of  Dangerous 
Levels  of  Lead;  Notice  of  Public 
Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  notice  of  public 

meeting. 

summary:  EPA  will  be  holding  a  public 
meeting  on  a  proposed  rule  for 
managing  lead  in  paint,  dust,  and  soil  in 
residences  and  child-occupied  facilities. 
This  public  meeting  is  in  response  to 
requests  from  various  parties  to  provide 
for  additional  participation  by  the 
environmental  justice  community  in  the 
development  of  the  proposed  rule. 
DATES:  The  public  meeting  will  be  held 
on  February  16.  1999,  from  9  a.m.  to  12 
noon.  Written  comments  on  the 
proposed  rule  must  be  received  on  or 
before  March  1.  1999. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Hyatt  Regency  Washington — Capitol 
Hill.  400  New  Jersey  Ave..  NW.. 
Washington  D.C. 

Each  written  comment  must  bear  the 
docket  control  number  OPPTS-62156G. 
All  comments  should  be  sent  in 
triplicate  to:  OPPT  Document  Control 
Officer  (7407).  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency.  401  M  St.,  SW.,  Rm. 
G-099,  East  Tower.  Washington,  DC 
20460. 

Written  comments  and  data  may  also 
be  submitted  electronically  to: 


oppt.ncic@epa.gov.  Follow  the 
instructions  in  Unit  II.  of  this  document. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail. 

All  written  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  copies, 
sanitized  of  any  comments  containing 
information  claimed  as  CBI,  must  also 
be  submitted  and  will  be  placed  in  the 
public  record  for  this  rulemaking. 
Persons  submitting  information,  any 
portion  of  which  they  beheve  is  entitled 
to  treatment  as  CBI  by  EPA,  must  assert 
a  business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission.  EPA  will  consider 
this  as  a  waiver  of  any  confidentiality 
claim  and  the  information  may  be  made 
available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information:  National  Lead 
Information  Center's  Clearinghouse,  1- 
800-424-LEAD  (5323).  For  technical 
and  policy  questions:  Jonathan 
Jacobson;  telephone:  (202)  260-3779;  e- 
mail  address: 

jacobson.jonathan@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  June  3, 1998 
(63  FR  30302)  (FRL-5791-9),  EPA 
published  a  proposed  rule  imder  section 
403  of  TSCA  (15  U.S.C.  2683).  This 
proposed  rule  identifies  lead-based 
paint  hazards,  lead-contaminated  dust, 
and  lead-contaminated  soil  in 
residences  and  child-occupied  facilities. 
Section  402  of  TSCA  (15  U.S.C.  2682) 
directs  EPA  to  promulgate  regulations 
governing  lead-based  paint  activities. 
Section  404  of  TSCA  (15  U.S.C.  2684) 
requires  that  any  State  that  seeks  to 
administer  and  enforce  the  requirements 
established  by  the  Agency  under  section 
402  of  TSCA  must  submit  to  the 
Administrator  a  request  for 
authorization  of  such  a  program. 

On  October  1  and  November  5,  1998. 
EPA  announced  in  the  Federal  Register 
two  extensions  to  the  comment  period 
for  this  proposed  rule  (63  FR  52662 
(FRL-6037-7)  and  63  FR  59754  (FRL- 
6044-9),  respectively).  The  latest 
extension  was  until  December  31, 1998. 
EPA  has  received  additional  comments 
from  various  parties  involved  with 
environmental  justice  to  extend  the 
comment  period  and  to  provide 
additional  participation  by  this 
community  in  the  development  of  the 
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proposed  rule.  In  response,  EPA 
reopened  the  public  comment  period 
until  March  1, 1999,  in  order  to  ensure 
that  all  parties,  including  those  that  may 
lack  access  to  the  various  publications 
in  which  EPA  has  publicized  the 
issuance  of  the  proposal,  have  sufficient 
opportunity  to  submit  their  comments. 
Notice  of  this  extension  was  published 
in  the  Federal  Register  of  January  14. 
1999  (43  FR  2460)  (FRL-6056-1). 

EPA  has  also  decided  to  hold  a  pubUc 
meeting  with  interested  members  of  the 
Agency's  National  Environmental 
Justice  Advisory  Coimcil  (NEJAC)  and 
the  public  to  offer  additional 
opportimity  for  representatives  of  the 
environmental  justice  community  to 
participate  in  the  rulemaking  process. 
During  the  first  hour  of  the  meeting, 
EPA  officials  vdll  provide  an  overview 
of  the  proposal,  focusing  on 
environmental  justice-related.  In  the 
second  hour  of  the  meeting,  NEJAC 
members  will  have  the  opportunity  to 
offer  oral  comments  on  the  proposed 
rule.  Other  members  of  the  public  may 
offer  oral  comment  on  a  first  come,  first 
served  basis.  Individuals  interested  in 
speaking  must  register  at  the  meeting 
and  are  requested  to  limit  their 
presentations  to  3  minutes  in  order  to 
allow  as  many  persons  as  possible  a  fair 
chance  to  participate. 

n.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  control 
number  OPPTS-62156G  (including 
comments  and  data  submitted 
electronically  as  described  in  this  unit). 
A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  fit)m  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
rulemaking  record  is  located  in  the 
TSCA  Nonconfidential  Information 
Center,  Rm.  NE-B607,  401  M  St.,  SW., 
Washington,  DC.  Electronic  comments 
can  be  sent  directly  to  EPA  at: 

oppt.ncic@epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  OPPTS- 
621 56G.  Electronic  comments  on  this 


proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

List  of  Subjects  in  40  CFR  Part  745 

Environmental  protection.  Hazardous 
substances.  Lead-based  paint.  Lead 
poisoning.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  28, 1999. 
William  H.  Sanders,  m. 
Director,  Office  of  Pollution  Prevention  and 
Toxics. 
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DEPARTMErfT  OP  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA  99-6045] 

RIN2127-AH11 

Federal  Motor  Vehicle  Safety 
Standards:  Air  Brake  Systems 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Notice  of  proposed  rulemaking; 
partial  grant/partial  denial  of  petition 
for  rulemaking. 

SUMMARY:  Pursuant  to  the  agency's 
partial  grant  of  a  petition  for  rulemaking 
from  the  Truck  Manufacturers 
Association,  NHTSA  proposes  to  amend 
the  air  brake  standard  to  correct  an 
inconsistency  between  two  provisions 
concerning  emergency  brake  stops, 
provide  that  single-unit  truck  axles 
should  not  be  overloaded,  clarify  the 
wheel-lock  provisions  by  adding  a 
definition  of  "tandem  axle,"  and  permit 
the  use  of  roll  bars  on  vehicles 
imdergoing  brake  testing. 

NHTSA  denies  requests  by  the 
petitioner  to  amend  the  standard  by 
revising  the  braking  test  sequence, 
changing  the  provisions  regarding 
manual  brake  adjustments,  changing  the 
burnish  procedure,  specifying 
application  of  the  service  brake  prior  to 
applying  the  parking  brake,  and 
clfuifying  that  emergency  brake 
requirements  for  trucks  and  buses  do 
not  become  effective  until  March  1, 
1998. 

DATES:  Comment  closing  date: 
Comments  on  this  notice  must  be 
received  by  NHTSA  not  later  than  April 
5, 1999. 

Proposed  effective  date:  If  adopted, 
the  amendments  proposed  in  this  notice 
would  become  effective  30  days  after 
publication  of  the  final  rule.  Optional 


early  compliance  would  be  permitted  on 
and  after  the  date  of  publication  of  a 
final  rule  in  the  Federal  Register. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  for  this  rule  noted 
above  and  be  submitted  to:  Docket 
Management  Room,  PL-401,  400 
Seventh  Street.  SW,  Washington.  DC 
20590.  Docket  Room  hours  are  from  10 
a.m.  to  5  p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  technical  issues:  Mr.  Joseph  Scott, 
Safety  Standards  Engineer,  Office  of 
Crash  Avoidance  Standards,  Vehicle 
Dynamics  Division.  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street.  SW,  Washington.  DC 
20590;  telephone  (202)  366-2720,  fax 
(202) 493-2739. 

For  legal  issues:  Mr.  Walter  Myers, 
Attorney-Advisor,  Office  of  the  Chief 
Counsel,  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street,  SW,  Washington,  DC  20590; 
telephone  (202)  366-2992,  fax  (202) 
366-3820. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

Federal  Motor  Vehicle  Safety 
Standard  (Standard)  No.  121.  Airbrake 
systems,  specifies  performance  and 
equipment  requirements  for  trucks, 
buses,  and  trailers  equipped  with  air 
brake  systems  to  ensure  safe  braking 
performance  under  normal  and 
emergency  conditions. 

Pursuant  to  the  March  4, 1995 
directive  entitled  "Regulatory 
Reinvention  Initiative"  from  the 
President  to  the  heads  of  departments 
and  agencies  of  the  Federal  government, 
NHTSA  reviewed  its  standards  and 
regulations  to  identify  superseded  or 
imneeded  regulations  as  well  as  to 
amend  and  update  regulations  as 
appropriate.  One  such  regulation 
identified  by  NHTSA  for  revising  and 
upgrading  was  Standard  No.  121. 
Consequently,  on  May  31,  1996.  NHTSA 
published  a  revision  of  Standard  No. 
121  in  the  Federal  Register  to  remove 
obsolete  provisions  and  update  and 
reorganize  the  standard  (61  FR  27288). 
The  revision  substantially  clarified  and 
simplified  the  standard  without 
changing  any  of  its  substantive 
requirements.  The  effective  date  of  this 
revision  was  March  1. 1997.  Optional 
early  compliance  with  the  revised 
standard  was  permitted  for  vehicles 
manufactured  prior  to  that  date. 

2.  The  Petition 

The  Truck  Manufacturers  Association 
(TMA)  submitted  a  petition  for 
rulnmaking  to  NHTSA  dated  January  6. 
1997  The  TMA  is  a  trade  association 
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whose  ineinb(  irs  include  all  the  major 
U.S.  manufac  urers  of  medium  and 
heavy  trucks,  i.e.,  those  trucks  with  a 
gross  vehicle  weight  rating  (GVWR) 
greater  than  8,845  kilograms  (19,500 
pounds).  The  petition  was  a  foUowup  to 
TMA's  comm  mts  submitted  in 
cormection  w  th  the  rulemaking  action 
culminating  vrith  the  final  rule  of  May 
31,  1996,  disdussed  above. 

In  its  petition,  the  TMA  stated  that  it, 
through  a  Soc  iety  of  Automotive 
Engineers  (S/E)  task  force,  reviewed 
Standard  No.  121  in  detail.  As  a  result 
of  that  evalua  ion,  SAE  developed  a 
recommendec  practice,  J1626,  Braking. 
Stability,  and  Control  Performance  Test 
Procedures  fo  r  Air-Brake  Equipped 
Trucks  (REV  ]^PR96),  to  provide  a 
process  for  vel-ifying  vehicle  compliance 
while  minimi  ting  test  variability.  TMA 
commended  T IHTSA  for  its  efforts  to 
update  and  reorganize  Standard  No. 
121,  but  stated  that  some 
inconsistencies  remain.  TMA  stated  that 
Standard  No.  Jl21  and  SAE  J1626  should 
be  aligned  to  Improve  test  efficiency  and 
decrease  testing  costs  to  the  industry 
with  no  detrimental  impact  on  motor 
vehicle  safety!  Accordingly,  TMA 
suggested  amending  Standard  No.  121 
as  follows: 

a.  Test  seqmence.  Change  the  braking 
test  sequence  to  perform  the  luiloaded 
straight  line  sjops  and  then  the  loaded 
straight  line  siops  immediately 
following  the  braking-in-a-curve  test. 
TMA  assertecl  that  the  standard 
currently  allows  the  truck  tractor 
braking-in-a-ourve  control  and  stability 
tests  to  be  performed  loaded  and 
unloaded  (bobtail)  on  a  surface  with  0.5 
coefficient  of  friction.  This  simplifies 
the  logistics  df  moving  vehicles  from 
one  test  site  t^  another  and  limits  the 
need  to  water  the  test  track  to  only  a 
single  time.  TfAA  asserted,  however, 
that  the  test  sequence  has  little  impact 
on  the  test  reAilts  as  long  as  the  burnish 
procedure  is  performed  first  and  final 
inspection  follows  all  other  required 
tests.  The  number  of  times  that  a  vehicle 
must  be  loadod  and  unloaded  has  a 
significant  impact  on  the  time  and  e^ort 
to  complete  tie  sequence  of  tests.  Thus, 
the  suggestion  to  conduct  the  unloaded 
straight  line  siops  before  the  loaded 
straight  line  siops  would  eliminate  one 
loading/unloading  sequence,  thereby 
simplifying  tlje  test  sequence  to  that 
extent.  ; 

b.  Brake  adjustments.  Adopt  the 
following  language  of  SAE  J1626: 
"(O)ther  than]during  the  burnish,  brakes 
can  be  adjusted  per  the  vehicle 
manufacturerfs  procedure  at  any  time." 
Although  automatic  brake  adjusters  are 
required  by  tl»e  standard,  TMA  stated 
that  some  automatic  brake  adjusters 


overadjust  during  Standard  No.  121 
testing,  but  not  in  normal  service.  SAE 
J1626  recognizes  this  and  would  allow 
brakes  to  be  adjusted  in  accordance  with 
the  manufacturer's  procedure  at  any 
time  to  reduce  brake  performance 
variability. 

c.  Brake  test  and  burnish  procedure. 
Require  that  the  entire  brake  test 
procedure,  including  the  burnish 
procedure,  be  conducted  with  the 
transmission  in  neutral  or  with  the 
clutch  disengaged.  Standard  No.  121 
specifies  that  tests  are  conducted  with 
the  vehicle's  transmission  in  neutral  or 
with  the  clutch  disengaged.  This 
minimizes  the  effect  of  engine  and 
driveline  drag  on  stopping  distance  test 
results  and  also  relieves  the 
manufacturer  of  the  burden  of  having  to 
test  every  engine  and  driveline  package 
offered  on  a  given  chassis.  TMA  asserts 
that  engine  and  driveline  drag  can  also 
affect  burnish  temperatures  and  the 
conditioning  that  brake  linings  receive. 
Thus,  TMA  argues  that  conducting  the 
entire  test  sequence  as  well  as  the 
burnish  procedure  with  the 
transmission  in  neutral  or  the  clutch 
disengaged  would  eliminate  variability 
in  the  burnish  and  the  need  to  test  with 
numerous  combinations  of  engines  and 
drivelines  that  are  offered  with  each 
chassis. 

d.  Service  brake  application  prior  to 
parking  brake  application.  Permit  a  full 
service  brake  application  prior  to 
applying  the  parking  brakes,  and  clarify 
85.6.3.1  to  provide  that  it  applies  to  the 
case  in  which  a  single  leakage  failure 
occurs  in  the  service  brake  system  after 
the  parking  brakes  are  applied.  As  a 
practical  matter,  when  parking  on  a  hill, 
the  vehicle  operator  first  applies  the 
service  brakes  to  hold  the  vehicle  in 
place,  then  applies  the  parking  brake 
before  releasing  the  service  brakes.  TMA 
stated  that  it  is  not  clear  whether  S5.6 
permits  this  procedure.  It  argues  that 
Standard  105,  Hydraulic  and  electric 
brake  systems,  clearly  permits  a 
procedure  in  which  the  service  brake  is 
applied  prior  to  application  of  the 
parking  brake.  Further,  that  standard 
permits  reapplication  of  the  service 
brake  and  parking  brake  up  to  two 
additional  times  if  the  vehicle  does  not 
hold  on  the  grade.  Thus,  TMA  requests 
that  NHTSA  clarify  the  parking  brake 
requirements  of  Standard  No.  121  to 
make  them  more  consistent  with  those 
of  Standard  No.  105  in  p)ermitting  a  full 
application  of  the  service  brakes  prior  to 
application  of  the  parking  brake,  with 
reservoirs  at  compressor  cut-out 
pressure. 

e.  Clarify  that  emergency  brake 
requirements  for  trucks  and  buses  do 
not  become  effective  imtil  March  1, 


1998.  Section  S5.3  of  the  standard 
specifies  a  schedule  of  effective  dates 
for  service  brake  stopping  distance 
requirements,  which  indicates  that 
trucks  and  buses  have  until  March  1, 
1998  to  comply.  Section  S5.7  does  not 
contain  such  a  schedule  for  emergency 
brake  requirements.  TMA  considers  that 
an  oversight  on  the  agency's  part  that 
should  be  clarified. 

f.  Correction  of  inconsistency.  TMA 
stated  that  the  rulemaking  process 
confirmed  that  emergency  brake  stops 
for  loaded  tractors  with  xmbraked 
control  trailers  (item  4(b),  Table  I)  are 
"inappropriate."  Subsection  S5.7.3(b), 
however,  retained  the  loaded  tractor 
emergency  test  that  was  in  effect  earlier. 
Therefore,  TMA  requested  that  NHTSA 
delete  S5.7.3(b)  to  correct  the 
inconsistency. 

g.  Roll  bar  provision.  Permit  the  use 
of  a  roll  bar  for  any  vehicle  conducting 
the  brake  test  sequence,  including  the 
60-mile-per-hour  (mph)  straight-line 
stops  and  the  30-mph  stops  in  a  curve. 
TMA  asserted  that  the  safety  of  drivers 
and  technicians  is  a  primary  concern 
during  vehicle  testing,  and  that  use  of  a 
roll  bar  would  protect  them  in  the  event 
of  a  vehicle  rollover.  TMA  pointed  out 
that  truck  tractors  are  permitted  to  be  so 
equipped  during  the  braking-in-a-curve 
stability  and  control  tests.  It  said  that 
this  protection  is  just  as  important  for 
short-wheelbase,  high  center  of  gravity 
trucks.  A  roll  bar  would  ensure  the 
safety  of  the  driver  in  all  tests  and 
would  eliminate  the  need  to  remove  the 
roll  bar  after  completing  the  braking-in- 
a-curve  test  sequence. 

h.  Single-unit  truck  axles  should  not 
be  overloaded.  Paragraph  6.1.10.4  of  the 
standard  provides  for  loading  the  tractor 
control  trailer  in  such  a  manner  as  to 
avoid  overloading  the  tractor's  axles. 
The  axles  of  a  single-unit  truck  should 
likewise  not  be  overloaded  to  achieve 
GVWR.  Thus,  the  same  provision 
should  be  incorporated  into  paragraph 
S5.3.1.1. 

i.  Need  for  additional  clarification  of 
the  wheel  lock  provisions.  TMA  stated 
that  the  wheel  lock  provisions  are  not 
consistent  with  the  ABS  provisions. 
Specifically,  TMA  pointed  out  that 
paragraph  S5. 1.6.1(b)  provides  that  "the 
wheels  of  at  least  one  rear  axle"  of  a 
truck  tractor  must  be  equipped  with  an 
antilock  brake  system  (ABS)  that 
directly  controls  the  wheels  on  that 
axle.  Qa  the  other  hand,  TMA  stated 
that  subparagraph  S5.3.1(a)  places 
wheel  lock  restrictions  on  2  rear  axles, 
and  that  S5.3.1(b)  allows  one  of  those  2 
axles  to  lock  up  both  of  its  wheels,  but 
only  if  it  is  a  tandem  axle.  TMA  believes 
that  the  wheel  lock  provisions  were 
originally  written  for  the  stopping 
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distance  NPRM,  when  it  was  not  clear 
that  ABS  would  be  mandatory.  When 
the  ABS  and  stopping  distance 
proposals  were  combined  for  the  final 
rule,  however,  the  conflict  developed 
but  went  unnoticed  imtil  recently. 

By  way  of  illustration  of  the  suggested 
inconsistency  between  the  ABS  and 
wheel  lock  requirements,  TMA  gives  the 
example  of  a  3-axle  truck,  bus  or  tractor. 
If  the  vehicle  had  2  driven  rear  axles  in 
tandem,  knoum  as  a  6x4  configuration, 
the  wheels  on  both  sides  of  one  rear  axle 
might  lock  up  during  an  entire  stopping 
distance  test.  Conversely,  if  one  of  the 
two  rear  axles  were  a  nonliftable  tag  or 
pusher  axle,  known  as  a  6x2 
arrangement,  then  neither  of  the  rear 
axles  could  lock  up  on  both  its  wheels. 
Thus,  TMA  argues  that  the  6x4  vehicle 
needs  ABS  control  on  only  one  of  its 
rear  axles,  while  the  6x2  must  have  ABS 
control  on  both  rear  axles. 

TMA  stated  that  drive  axles  are  the 
most  logical  location  on  the  vehicle's 
rear  for  ABS,  regardless  of  the  number 
of  axles  trailing  behind.  These  axles 
have  the  greatest  rolling  inertia,  are  the 
heaviest  loaded,  and  are  the  only  axles 
that  can  be  used  for  traction  control. 
The  wheel  lockup  provisions,  however, 
discourage  this  approach  on  vehicles 
with  nonliftable  tag  axles.  TMA 
therefore  requested  that  the  wheel 
lockup  provisions  of  35. 3.1(a)  through 
(d)  be  rescinded,  and  that  S5.3.1  be 
redrafted  to  read: 

S5.3.1  Stopping  distance — trucks  and 
buses.  When  stopped  six  times  •  *  * 
without  any  part  of  the  vehicle  leaving 
the  roadway. 

j.  Typographical  errors.  TMA  pointed 
out  2  typographical  errors: 

•  Paragraph  S6.1.8,  line  23,  "*  *  *  in 
Imph*   *  *"  should  read"*  *  *  in  1 
mile  *  •  *  ;"  and 

•  Paragraph  S6.2.5,  line  2,  "*   *   * 
dynamometer  or  responding  *  *  *" 
should  read  "*  *  *  dynamometer 
corresponding  *  *  *." 

3.  Denials  of  Certain  Requests  by  the 
Petitioner 

a.  Test  sequence  (see  2a  above).  TMA 
suggested  allowing  the  tester  to 
"perform  the  imloaded  straight  line 
stops  and  then  the  loaded  straight  line 
stops  immediately  following  the 
braking- in-a-curve  tests."  The  following 
table  shows  the  current  test  sequence 
and  TMA's  proposed  sequence: 


Current  sequence 

TMA's  proposed  se- 
quence 

3.  Service  Brake 

3.  Sennce  Brake 

(GVWR);  Emer- 

(LLVW): Emer- 

gency Brake 

gency  Brake 

(GVWR). 

(LLVW) 

4.  Parking  Brake 

4.  Parking  Brake 

(GVWR). 

(LLVW) 

5.  Sennce  Brake 

5.  Service  Brake 

(LLVW). 

(GVWR) 

6.  Emergency  Brake 

6.  Emergency  Brake 

(LLVW). 

(GVWR) 

7.  Parking  Brake 

7.  Parking  Brake 

(LLVW). 

(GVWR) 

8.  Final  Inspection 

8.  Final  Inspection 

Current  sequence 


1.  Burnish  (GVWR)  ... 

2.  a.  Braking-in-Curve 
(GVWR);  b.  Brak- 
ing-in-Curve 
(LLVW). 


TMA's  proposed  se- 
quence 


1.  Burnish  (GVWR) 

2.  a.  Braking-in-Curve 
(GVWR);  b.  Brak- 
ing-in-Curve 
(LLVW) 


This  request  is  denied  because — 

(1)  The  current  GVWR/LLVW  (lightly- 
loaded  vehicle  weight)  is  consistent 
with  the  other  tests  in  the  overall  test 
sequence. 

(2)  Flat-spotting  of  tires  is  minimized 
when  GVWR  tests  are  conducted  first. 
Since  not  all  wheels  are  required  to  be 
ABS-controUed  and  are  therefore 
permitted  to  lock  up,  conducting  the 
LLVW  tests  first,  particularly  for  the  60- 
mph  stopping  distance  tests,  could 
result  in  severe  flat-spotting  of  the  tires 
on  the  non-ABS-controUed  axles. 
Subsequent  vehicle  test  runs  would  be 
difficult  with  the  tires  in  that  condition. 

(3)  The  TMA  proposal  would 
eliminate  one  loading/unloading 
sequence  for  truck  tractors,  but  it  would 
necessitate  an  additional  unloading 
sequence  for  single  unit  trucks  and 
buses.  The  current  test  sequence  for 
single  unit  trucks  and  buses  does  not 
necessitate  any  load  change  before  the 
stopping  distance  tests  are  conducted 
since  these  vehicles  are  not  currently 
required  to  be  tested  to  the  braking-in- 
a-cufve  test  procedure.  For  these 
vehicles,  TMA's  proposed  sequence 
would  require  the  next  test  after  the 
burnish,  which  is  conducted  at  GVWR, 
to  be  the  60-mph  stopping  distance  test 
at  LLVW.  TMA  did  not  address  this 
issue. 

(4)  Not  all  vehicle  manufacturers  have 
the  necessary  test  facility  to  conduct  the 
braking-in-a-curve  test.  Some 
manufacturers  must  transfer  their 
vehicles  to  a  different  site  for  testing. 
Therefore,  if  TMA's  test  sequence  were 
adopted,  overall  test  efficiency  would 
not  necessarily  improve,  particularly  for 
these  manufacturers. 

b.  Brake  adjustments  (see  2b  above). 
The  TMA  request  that  the  agency  permit 
brake  adjustments  at  any  time,  other 
than  during  burnish,  is  denied. 
Standard  No.  121  requires  air-braked 
vehicles  to  be  equipped  with  automatic 
brake  adjusters.  The  potential  for  over- 
adjustment  by  automatic  brake  adjusters 
during  the  series  of  full-treadle  brake 
applications  required  for  braking-in-a- 


curve  tests  does  exist.  However,  the 
agency  believes  that  it  is  important  to 
specify  when  manual  adjustments  are 
allowed  since  this  enhances 
repeatability  for  compliance  testing. 

The  agency  further  believes  that 
manual  adjustment  of  the  brakes  after 
each  test  sequence  is  inappropriate 
because  it  would  be  less  representative 
of  real-world  braking  conditions. 
Standard  No.  121  allows  some  brake 
adjustment  during  testing.  For  example, 
two  manual  brake  adjustments  are 
allowed,  one  at  the  end  of  the  braking- 
in-a-curve  test  and  the  other  at  the  end 
of  the  GVWR  parking  brake  test.  For 
single  unit  trucks  and  buses,  one 
manual  brake  adjustment  is  allowed  at 
the  end  of  the  GVWR  parking  brake  test. 
NHTSA  believes  that  ciurent  limitations 
on  the  number  of  manual  brake 
adjustments  during  the  test  sequence 
sufficiently  addresses  the  potential  for 
brake  over-adjustment  while  preserving 
a  well-defined  test  procedure. 

c.  Brake  test  and  oumish  procedure 
(see  2c  above).  The  TMA  request  that 
the  entire  brake  test  procedure, 
including  the  burnish  procedure,  be 
conducted  with  the  transmission  in 
neutral  or  with  the  clutch  disengaged  is 
denied. 

Before  a  vehicle's  brakes  are  tested  for 
compliance  with  Standard  No.  121,  the 
vehicle's  brakes  are  burnished,  also 
knowrn  as  "break-in,"  by  a  series  of 
brake  applications  called  "snubs".  The 
burnish  procedure  is  intended  to 
simulate  the  break-in  period  that  a 
vehicle's  brakes  will  receive  when  it  is 
initially  used  on  the  public  roads.  The 
current  biunish  procediu^s,  which 
became  effective  in  September,  1993  (53 
FR  8190,  March  14,  1988)  specified  that 
the  brakes  on  heavy  vehicles  be 
burnished  without  regard  to  the  brake 
temperatures  generated  during  the 
burnish.  The  agency  believes  that  this 
burnish  procedure  is  more  realistic  and 
representative  of  the  break-in  that  the 
vehicle  brakes  receive  in  actual  service 
without  favoring  one  brake  design  over 
another. 

The  burnish  procedure  is  required  to 
be  conducted  with  the  vehicle  in  gear. 
The  agency  believes  that  TMA's 
proposal  to  allow  the  vehicle's  brakes  to 
be  burnished  with  the  clutch  disengaged 
or  the  transmission  in  neutral  will  result 
in  a  higher  temperature  burnish  similar 
to  the  old  burnish  procedure.  The 
burnish  procedure  rulemaking  rejected 
this  temperature-based  approach  to 
burnishing  brake  linings  on  heavy 
vehicles.  The  current  burnish  procedure 
allows  the  brakes  to  reach  whatever 
temperatures  they  are  designed  to  reach 
when  driven  in  typical  stop-and-go 
driving.  Therefore,  any  braking  system 
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design  will  b}  conditioned  fairly  under 
thisapproacli. 

In  addition,  the  procedure  described 
in  S7  of  Standard  No.  105,  when  testing 
a  vehicle  in  neutral,  requires  a  four-part 
procedure  that  is  appropriate  for  a 
performance  requirement,  but  would  be 
very  time-consuming  if  applied  to  a  500- 
snub  burnish  procedure.  The  agency 
believes  that  jusing  this  method  in 
conducting  tie  burnish  procedure 
would  not  be  in  the  interest  of  testing 
efficiency  thj  t  manufacturers  are 
striving  to  acnieve. 

TMA  is  alsp  concerned  about  the 
burden  on  manufacturers  to  test  every 
engine  and  di-iveline  package  offered  on 
a  given  chassis.  The  agency  notes  that 
vehicle  manufacturers  are  not  required 
to  and  currently  do  not  test  every 
combination  of  engine  and  drivetrain 
that  is  offered  on  each  vehicle.  The  legal 
requirement  (s  that  a  manufacturer 
exercise  due  tare  in  assuring  itself  that 
its  vehicle  is  bapable  of  meeting  the 
performance  requirements  of  applicable 
standards  when  tested  as  prescribed  in 
the  standards. 

d.  Service  (rake  appUcation  prior  to 
parking  brak^  application  (see  2d 
above).  TMA*s  request  that  a  full  service 
brake  applic^ion  be  permitted  prior  to 
applying  the  parking  brake  is  denied. 
The  agency  h^s  no  test  data  comparing 
the  grade  holding  ability  of  heavy  truck 
air  brake  systfems  using  full  service 
brake  application  prior  to  engaging  the 
parking  brakes,  nor  did  TMA  supply 
such  data.      { 

The  agency  is  concerned  that,  by 
allowing  a  full  treadle  application  prior 
to  engaging  tljie  parking  brake, 
colloquially  deferred  to  as 
"compounding."  some  vehicles  may 
have  reduced  grade  holding  ability.  For 
example,  in  aome  applications,  such  as 
the  construction  industry,  trucks  are 
often  stoppeq  on  a  grade  in  the 
unloaded  coitdition  by  a  partial  treadle 
apphcation,  after  which  the  driver 
applies  the  parking  brake.  In  the  lightly- 
loaded  condiiion,  a  full  treadle 
application  n|ay  not  be  needed  to  stop 
the  vehicle  on  the  grade.  If  the  vehicle 
were  then  loaded,  however,  it  is 
possible  that  the  parking  brake  would 
not  hold  and  the  vehicle  would  roll 


away. 

NHTSA  is 
effects  of  full 


i  dso  concerned  about  the 
service  brake  applications 
prior  to  engaging  the  parking  brake  on 
the  durabilit]  of  foundation  brake 
components  iiuch  as  brake  chamber 
support  brackets.  For  a  brief  time  when 
the  air-appligd  service  brakes  and  the 
mechanical  spring  brakes  both  exert  a 
braking  forcaon  the  slack  adjusters  and 
other  foundation  brake  components, 
these  additivb  forces  can  cause  damage 


to  these  brake  components.  Another 
concern  is  the  effect  on  foundation 
brake  components  when  vehicles  are 
parked  with  their  brakes  at  high 
temperatures.  As  those  brake  drums 
cool,  they  would  impose  greater  loads 
on  the  foundation  brakes  which  could 
lead  to  permanent  deformation  of  some 
components. 

The  agency  notes  that  this  issue  is  an 
ongoing  concern  to  the  industry  in 
certifying  vehicles  to  Standard  No.  121. 
However,  since  NHTSA  has  no  test  data 
with  which  to  evaluate  the  feasibility  of 
this  proposal  and  TMA  did  not  provide 
any  data  to  support  its  proposal,  the 
agency  has  decided  to  conduct  vehicle 
research  to  evaluate  the  issue  of  brake 
compounding.  Since  this  research  is  not 
expected  to  be  completed  until  mid- 
1999,  the  agency  denies  this  portion  of 
the  petition.  However,  when  our 
research  has  been  completed  and  the 
test  results  analyzed,  it  is  the  agency's 
intent  to  propose  a  clarification  of  the 
test  procedure  or  a  revision  of  the 
regulatory  language  in  S5.6.2  of 
Standard  No.  121. 

e.  Clarify  that  emergency  brake 
requirements  for  trucks  and  buses  do 
not  become  effective  luitil  March  1, 
1998  (see  2e  above).  This  TMA  request 
is  denied  as  being  moot.  Emergency 
brake  requirements  are  now  in  effect  for 
all  air  braked  vehicles  as  of  March  1 , 
1998.  Thus,  subsection  S5.7  of  Standard 
No.  121  will  not  now  be  amended  to 
state  the  effective  dates  of  applicable 
requirements  for  the  emergency  brakes 
of  trucks  and  buses.  The  following  table, 
however,  is  shown  here  for  information 
purposes: 

Emergency  Brake  Requirements 
FOR  Trucks  and  Buses:  Effective 
Dates 

(l}y  vehicle  and  txake  configuration) 


March  1: 

1997  (Air) 

New  Truck  Tractors. 

1998  (Air) 

New  air-braked  trailers  & 

single-unit  trucks,  buses. 

1999  (Hy- 

New single-unit  tnjcks  and 

draulic). 

buses  with  hydraulic 

Ixakes. 

4.  Grants  of  Certain  Requests  by 
Petitioner;  Agency  Proposals 

a.  Correction  of  inconsistency  (see  2f 
above).  TMA  suggested  that  emergency 
brake  stops  for  loaded  tractors  with 
unbraked  control  trailers  are 
inappropriate.  TMA  is  correct.  The 
agency  grants  the  request  and  proposes 
to  delete  S5. 7.3(b)  since  there  is  no 
longer  a  requirement  for  emergency 
brake  stops  for  truck  tractors  in  the 
loaded  condition. 


b.  Roll  bar  provision  (see  2g  above). 
TMA  suggested  permitting  the  use  of  a 
roll  bar  for  any  vehicle  in  this  test 
sequence,  including  the  60-mph  straight 
line  stops  and  the  30-mph  stops  in  a 
curve.  The  agency  grants  the  request 
and,  in  order  to  provide  adequate 
protection  for  test  vehicle  drivers  in  the 
event  of  a  rollover  during  testing, 
proposes  to  permit  the  use  of  roll  bars 
in  all  test  vehicles  utilized  in  the 
braking-in-a-curve  tests  and  the  straight 
line  stopping  distance  tests.  Further,  for 
the  60-mph  straight  line  stops  in  the 
unloaded  condition,  NHTSA  proposes 
to  include  an  allowance  of  up  to  1,500 
pounds  for  driver,  instrumentation,  and 
roll  bar.  This  allowance  is  not 
applicable  to  tests  in  the  loaded 
condition  since  the  weight  of  these 
items  would  be  included  as  part  of  the 
load. 

c.  Single-unit  truck  axles  should  not 
be  overloaded  (see  2h  above).  TMA 
suggested  that  paragraph  S5. 3. 1.1  be 
amended  to  provide  that  single-unit 
trucks  should  not  be  overloaded  to 
achieve  GVWR.  The  agency  grants  the 
request  and  proposes  to  amend 
paragraph  S5.3.1.1  to  so  provide. 

d.  Need  for  additional  clarification  of 
the  wheel  lock  provisions  (see  2i  above). 
TMA  suggested  that  the  wheel  lockup 
provisions  be  clarified  by  rescinding  the 
provisions  of  S5. 3. 1(a)  through  (d)  (see 
b(9)  above).  Although  NHTSA  does  not 
agree  with  TMA's  rationale  for  deleting 
the  wheel  lock  provision,  the  agency 
proposes  to  clarify  any  misconceptions 
about  the  wheel  lock  provisions  with 
respect  to  vehicles  with  tandem  axles. 

The  agency  believes  that  the  lack  of  a 
definition  for  "tandem  axle"  is  a 
primary  cause  for  the  misunderstanding 
of  the  wheel  lock  restrictions  of  S5.3.1. 
The  industry  considers  a  tandem  to  be 
two  or  more  drive  axles  that  are  placed 
in  a  close  arrangement  one  behind  the 
other,  whereas  NHTSA  considers  a 
tandem  to  be  two  or  more  axles  (driven 
or  non-driven)  placed  in  a  close 
arrangement  one  behind  the  other. 
Accordingly,  NHTSA  believes  that  for  a 
2-axle  rear  tandem  with  one  driven  axle 
and  one  pusher  axle,  if  ABS  is  on  the 
driven  axle  and  not  on  the  pusher  axle, 
the  two  wheels  on  the  pusher  axle  are 
permitted  to  lock  up  for  the  duration  of 
the  stop,  while  the  2  ABS-controlled 
wheels  on  the  driven  axle  are  allowed 
to  lock  up  for  only  a  duration  of  1 
second  or  less. 

If,  as  TMA  assumes,  the  two  rear  axles 
in  the  configuration  of  one  driven  and 
one  tag  or  pusher  axle  are  not 
considered  a  tandem,  TMA  would  be 
correct  that  the  lockup  restriction  of  one 
wheel  per  axle  would  apply  and  prevent 
both  wheels  on  any  one  of  the  axles 


Federal  Register /Vol.  64,  No.  22 /Wednesday,  February  3,  1999 /Proposed  Rules 


5263 


from  locking  simultaneously.  However, 
NHTSA  believes  that  TMA  is  incorrect 
in  its  statement  that  "neither  of  the  rear 
axles  can  have  lockup  on  both  its 
wheels"  because  NHTSA  considers  the 
2-axle  configiuation  to  be  a  tandem. 

The  agency  believes  that  a  definition 
of  "tandem  axle"  is  needed  in  the 
standard  to  clarify  the  wheel  lock 
provisions.  That  definition  would  not 
include  a  requirement  that  all  axles  in 
a  tandem  be  driven.  That  should  resolve 
the  issue  of  having  implied  differences 
in  the  stringency  of  the  ABS 
requirements  for  heavy  vehicles  with  3 
or  more  axles  based  on  the  drivetrain 
configuration.  Thus,  a  6x2  single  truck 
(3-axle  truck  with  one  drive  axle)  could 
comply  with  the  wheel  lock  provisions 
using  a  4-sensor/2-modulator  antilock 
system  since  the  two  rear  axles  would 
be  defined  as  a  tandem.  That  would 
allow  any  two  wheels  on  the  tandem, 
that  is  either  the  tag  or  the  pusher  axle, 
to  lock  for  the  duration  of  the  test,  if  the 
axle  is  not  ABS-controlled.  This 
definition  has  recently  been  included  in 
Standard  No.  105,  Hydraulic  and 
electric  brake  systems,  and  NHTSA 
proposes  adding  it  to  Standard  No.  121 
at  this  time. 

e.  Typographical  errors  (see  2j  above). 
TMA  is  correct  that  2  typographical 
errors  appear  in  S6.1.8  and  S6.2.5 
respectively.  NHTSA  will  correct  the  2 
typographical  errors  identified  by  TMA, 
namely  line  23  of  the  first  paragraph  of 
S6.1.8  which  now  reads  "1  mph"  will 
be  corrected  to  read  "1  mile."  Similarly, 
line  2  of  S6.2.5  that  now  reads 
"dynamometer  or  responding"  will  be 
corrected  to  read  "dynamometer 
corresponding." 

5.  Rulemaking  Analyses  and  Notices 

a.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  docLunent  has  not  been  reviewed 
under  Executive  Order  12866, 
Regulatory  Planning  and  Review. 

NHTSA  has  analyzed  the  impact  of 
this  rulemaking  action  and  has 
determined  that  it  is  not  "significant" 
within  the  meaning  of  DOT's  regulatory 
policies  and  procedures.  This  action 
proposes  to  clarify  and  amend  certain 
provisions  of  Federal  Motor  Vehicle 
Safety  Standard  No.  121.  Air  brake 
systems,  to  permit  the  addition  of  a 
rollbar  on  test  vehicles  when 
imdergoing  brake  testing,  clarify  when 
wheel  lockup  is  permitted  when  brake 
testing,  provide  Uiat  single-unit  truck 
axles  should  not  be  overloaded  when 
brake  testing,  and  delete  an  obsolete 
requirement.  The  amendments  proposed 
herein  would  not  impose  any  additional 
costs  on  manufacturers  of  mediiun  and 


heavy  trucks.  Although  the  installation 
of  roll  bars  on  test  vehicles  would 
involve  additional  costs,  that  provision 
is  optional  to  manufacturers  who  may 
voluntarily  want  to  install  them. 
Further,  even  if  manufacturers  chose  to 
install  the  bars  on  their  test  vehicles,  the 
niunber  of  affected  vehicles  would  be 
very  small.  Thus,  the  agency  estimates 
that  implementation  of  the  proposals 
herein  would  not  result  in  any  increased 
costs  to  manufacturers,  distributors,  or 
consumers.  Accordingly,  a  full 
regulatory  evaluation  was  not  prepared. 

b.  Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  FlexibiUty  Act,  5  U.S.C.  601, 
et  seq.  I  hereby  certify  that  this  notice 
of  proposed  rulemaking  would  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

The  following  is  the  agency's 
statement  providing  the  factual  basis  for 
the  certification  (5  U.S.C.  605(b)).  The 
amendments  proposed  herein  would 
primarily  affect  manufacturers  of 
medium  and  heavy  trucks.  The  Small 
Business  Administration  (SBA) 
regulation  at  13  CFR  part  121  defines  a 
small  business  as  a  business  entity 
which  operates  primarily  within  the 
United  States  (13  CFR  121.105(a)). 

SBA's  size  standards  are  organized 
according  to  Standard  Industrial 
Classification  (SIC)  codes.  SIC  code  No. 
3711,  Motor  Vehicles  and  Passenger  Car 
Bodies,  prescribes  a  small  business  size 
standard  of  1,000  or  fewer  employees. 
SIC  code  No.  3714,  Motor  Vehicle  Part 
and  Accessories,  prescribes  a  small 
business  size  standard  of  750  or  fewer 
enmloyees. 

The  amendments  proposed  in.this 
rulemaking  action  would  amend 
Standard  No.  121  to  permit  the  addition 
of  a  rollbar  on  test  vehicles  when 
undergoing  brake  testing,  clarify  when 
wheel  lockup  is  permitted  when  brake 
testing,  provide  that  single-unit  truck 
axles  should  not  be  overloaded  when 
brake  testing,  and  delete  an  obsolete 
requirement.  These  proposed 
amendments  were  requested  by  the 
trade  organization  that  represents  the 
major  manufactiuers  of  medium  and 
heavy  trucks  in  the  U.S.  The  proposed 
amendments,  if  adopted,  would  not 
mandate  any  increased  costs  or  other 
burdens  on  truck  manufacturers,  most  if 
not  all  of  which  would  not  qualify  as 
smedl  businesses  under  SBA  guidelines. 
Neither  would  the  proposed 
amendments  result  in  any  increased 
costs  for  small  businesses  or  consumers. 
Accordingly,  there  would  be  no 
significant  impact  on  small  businesses, 
small  organizations,  or  small 


governmental  units  by  these 
amendments.  For  these  reasons,  the 
agency  has  not  prepared  a  preUminary 
regulatory  flexibility  analysis. 

c.  Executive  Order  No.  12612, 
Federalism 

NHTSA  has  analyzed  this  rulemaking 
action  in  accordance  with  the  principles 
and  criteria  of  E.O.  12612  and  has 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

d.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act  and  has 
determined  that  implementation  of  this 
rulemaking  action  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

e.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511. 
NHTSA  states  that  there  are  no 
information  collection  requirements 
associated  with  this  rulemaking  action. 

/.  Civil  Justice  Reform 

The  amendments  proposed  herein 
would  not  have  any  retroactive  effect. 
Under  49  U.S.C.  30103(b),  whenever  a 
Federal  motor  vehicle  safety  standard  is 
in  effect,  a  state  or  political  subdivision 
thereof  may  prescribe  or  continue  in 
effect  a  standard  appUcable  to  the  same 
aspect  of  performance  of  a  motor  vehicle 
only  if  the  standard  is  identical  to  the 
Federal  standard.  However,  the  United 
States  government,  a  state  or  political 
subdivision  of  a  state  may  prescribe  a 
standard  for  a  motor  vehicle  or  motor 
vehicle  equipment  obtained  for  its  own 
use  that  imposes  a  higher  performance 
requirement  than  that  required  by  the 
Federal  standard.  Section  30161  of  Title 
49,  U.S.  Code  sets  forth  a  procedure  for 
judicial  review  of  final  rules 
establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
A  petition  for  reconsideration  or  other 
administrative  proceedings  is  not 
required  before  parties  may  file  suit  in 
court. 

6.  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  amendments 
proposed  herein.  It  is  requested  but  not 
required  that  any  such  comments  be 
submitted  in  duplicate  (original  and  1 
copy). 

Comments  must  not  exceed  15  pages 
in  length  (49  CFR  553.21).  This 
htritation  is  intended  to  encourage 
con.menters  to  detail  their  primary 
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arguments  ii  i  concise  fashion.  Necessary 
attachments,  however,  may  be 
appended  to  those  comments  without 
regard  to  the  15-page  limit. 

If  a  commi  inter  wishes  to  submit 
certain  inforination  under  a  claim  of 
confidentiality,  3  copies  of  the  complete 
submission,  including  the  purportedly 
confidential  pusiness  information, 
should  be  submitted  to  the  Chief 
Counsel,  NrfTSA,  at  the  street  address 
noted  aboveJ  and  1  copy  from  which  the 
purportedly  confidential  information 
has  been  delpted  should  be  submitted  to 
Docket  Management.  A  request  for 
confidentiality  should  be  accompanied 
by  a  cover  letter  setting  forth  the 
information  called  for  in  49  CFR  part 
512,  Confid^tial  Business  Information. 

All  comments  received  on  or  before 
the  close  of  lousiness  on  the  comment 
closing  date  Indicated  above  for  the 
proposal  wili  be  considered,  and  will  be 
available  to  Hhe  pubhc  for  examination 
in  the  docket  at  the  above  address  both 
before  and  after  the  closing  date.  To  the 
extent  possiMe,  comments  received  after 
the  closing  qate  will  be  considered. 
Comments  received  too  late  for 
consideration  in  regard  to  the  final  rule 
will  be  considered  as  suggestions  for 
further  ruleitaking  action.  Comments  on 
today's  proposal  will  be  available  for 
public  inspection  in  the  docket.  NHTSA 
will  continu^  to  file  relevant 
information  |n  the  docket  after  the 
comment  closing  date,  and  it  is 
recommended  that  interested  persons 
continue  to  tionitor  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt!  °^  their  comments  in  the 
rule  docket  ^ould  enclose  a  self- 
addressed  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  tha  comments,  the  docket 
supervisor  w  ill  retiunn  the  postcard  by 
mail. 

List  irfSubje  cts  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles.  Rubber  and  rubber  products, 
and  Tires. 

In  conside  ration  of  the  foregoing,  49 
CFR  part  57:  would  be  amended  as 
follows: 


PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.121  would  be  amended 
in  S4  by  adding  a  definition  of  "tandem 
axle"  in  alphabetical  order;  by  revising 
S5.3.1.1  (a)  through  (c)  and  S5. 7.3(b);  by 
removing  and  reserving  S5.7.3(c);  and 
by  revising  S6.1.8  and  S6.2.5,  to  read  as 
follows: 

§  571 .1 21    Air  brake  systems. 

*  •         *         *         * 

S4.  Definitions. 

•  •        *        •        • 

Tandem  axle  means  a  group  or  set  of 
two  or  more  axles  placed  in  a  close 
arrangement,  one  behind  the  other,  with 
the  centerlines  of  adjacent  axles  not 
more  than  72  inches  apart. 
***** 

S5.3.1.1   *   *   * 

(a)  Loaded  to  its  GVWR  so  that  the 
load  on  each  axle,  measured  at  the  tire- 
ground  interface,  is  most  nearly 
proportional  to  the  axles'  respective 
GAWRs,  without  exceeding  the  GAWR 
of  any  axle. 

(b)  In  the  truck  tractor  only 
configuration  plus  up  to  500  lbs.  or,  at 
the  manufacturer's  option,  at  its 
unloaded  weight  plus  up  to  500  lbs. 
(including  dnver  and  instrumentation) 
and  plus  not  more  than  an  additional 
1,000  lbs.  for  a  roll  bar  structure  on  the 
vehicle,  and 

(c)  At  its  unloaded  vehicle  weight 
(except  for  truck  tractors)  plus  up  to  500 
lbs.  (including  driver  and 
instrumentation)  or,  at  the 
manufacturer's  option,  at  its  unloaded 
weight  plus  up  to  500  lbs.  (including 
driver  and  instrumentation)  plus  not 
more  than  an  additional  1,000  lbs.  for  a 
roll  bar  structure  on  the  vehicle.  If  the 
speed  attainable  in  two  miles  is  less 
than  60  mph,  the  vehicle  shall  stop  fi-om 
a  speed  in  Table  II  that  is  four  to  eight 
mph  less  than  the  speed  attainable  in 
two  miles. 
***** 

S5.7.3  *   *   * 

(b)  Be  capable  of  modulating  the  air 
in  the  supply  or  control  line  to  the 


trailer  by  means  of  the  service  brake 
control  with  a  single  failure  in  the 
towing  vehicle  service  brake  system  as 
specified  in  S5.7.1. 

(c)  [Removed  and  reserved] 
***** 

S6.1.8  For  vehicles  with  parking  brake 
systems  not  utilizing  the  service  brake 
friction  elements,  burnish  the  friction 
elements  of  such  systems  prior  to  the 
parking  brake  test  according  to  the 
manufacturer's  recommendations.  For 
vehicles  with  parking  brake  systems 
utilizing  the  service  brake  friction 
elements,  burnish  the  brakes  as  follows: 
With  the  transmission  in  the  highest 
gear  appropriate  for  a  speed  of  40  mph, 
make  500  snubs  between  40  mph  and  20 
mph  at  a  deceleration  rate  of  10 
f.p.s.p.s.,  or  at  the  vehicle's  maximum 
deceleration  rate  if  less  than  10  f.p.s.p.s. 
Except  where  an  adjustment  is 
specified,  after  each  brake  application 
accelerate  to  40  mph  and  maintain  that 
speed  until  making  the  next  brake 
application  at  a  point  1  mile  from  the 
initial  point  of  the  previous  brake 
application.  If  the  vehicle  cannot  attain 
a  speed  of  40  mph  in  1  mile,  continue 
to  accelerate  until  the  vehicle  reaches  40 
mph  or  until  the  vehicle  has  traveled  1.5 
miles  fi-om  the  initial  point  of  the 
previous  brake  application,  whichever 
occiu^  first.  Any  automatic  pressure 
limiting  valve  is  in  use  to  limit  pressure 
as  designed.  The  brakes  may  be  adjusted 
up  to  three  times  during  the  burnish 
procedure,  at  intervals  specified  by  the 
vehicle  manufacturer,  and  may  be 
adjusted  at  the  conclusion  of  the 
burnishing,  in  accordance  with  the 
vehicle  manufacturer's 
recommendation. 
***** 

S6.2.5  The  rate  of  brake  drum  or  disc 
rotation  on  a  dynamometer 
corresponding  to  the  rate  of  rotation  on 
a  vehicle  at  a  given  speed  is  calculated 
by  assuming  a  tire  radius  equal  to  the 
static  loaded  radius  specified  by  the  tire 
manufacturer. 
***** 

Issued  on  January  26, 1999. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  99-2486  Filed  2-2-99;  8:45  am) 
BILUNG  CODE  4910-59-P 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-122-606] 

Oil  Country  Tubular  Goods  From 
Canada 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Initiation  of  New 
Shipper  Antidumping  Ehity 
Administrative  Review. 

summary:  The  Department  of  Commerce 
has  received  a  request  from  Atlas  Tube, 
Inc. ,  to  conduct  a  new  shipper  review  of 
the  antidimiping  duty  order  on  oil 
country  tubular  goods  from  Canada  (51 
FR  21782,  June  16, 1986).  In  accordance 
with  the  Department  of  Commerce's 
regulations,  we  are  initiating  this  new 
shipper  review. 

EFFECTIVE  DATE:  February  3, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Zev 
Primor  or  Wendy  Frankel,  Office  of  AD/ 
CVD  Enforcement,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
telephone:  (202)  482-4114  or  (202)  482- 
5849,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  othervrise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  regulations  as 
codified  at  19  CFR  part  351  (April 
1998). 


Background 

The  Department  of  Commerce 
(Department)  has  received  a  timely 
request  from  Atlas  Tube,  Inc.  (Atlas),  to 
conduct  a  new  shipper  administrative 
review  of  the  antidumping  duty  order 
on  oil  coimtry  tubular  goods  from 
Canada  in  accordance  with  section 
751(a)(2)(B)  of  the  Act,  and  19  CFR 
351.214(b)  of  the  Department's 
regulations. 

Initiation  of  Review 

In  its  request  of  December  30, 1998, 
Atlas  certified  that  it  did  not  export  the 
subject  merchandise  to  the  United 
States  during  the  period  of  investigation 
(POI),  and  it  has  not  been  affiliated  with 
any  exporter  or  producer  who  exported 
the  subject  merchandise  to  the  United 
States  during  the  POI.  Accompanying  its 
request.  Atlas  provided  certifications 
which  indicate  the  date  the 
merchandise  was  first  entered  for 
consumption  in  the  United  States,  the 
volume  of  the  first  and  the  subsequent 
shipments  and  the  date  of  the  first  sale 
to  an  imaffiliated  customer  in  the 
United  States. 

In  accordance  with  section 
751(a)(2)(B)  of  the  Act  and  19  CFR 
351.214(d),  we  are  initiating  a  new 
shipper  review  of  the  antidumping  duty 
order  on  oil  country  tubular  goods  from 
Canada.  Since  this  new  shipper  review 
was  requested  in  the  six-month  period 
following  the  anniversary  month  of  the 
order  and  is  being  initiated  in  the  month 
immediately  following  the  semiannual 
anniversary  month,  the  period  of  review 
will  be  June  1,  1998  to  November  30. 
1998.  See  19  CFR  351.214(g)(1).  We 
intend  to  issue  the  preliminary  results 
of  the  review  not  later  than  180  days 
from  the  publication  of  this  notice. 


Antidumping  duty  pro- 
ceeding 


Canada:  Oil  Country 
TutHJiar  Goods,  A- 
122-506:  Atlas  Tube 
Inc 


Period  to  be  re- 
viewed 


06/01/98-11/30/98 


Concurrent  with  publication  of  this 
notice,  we  will  instruct  the  Customs 
Service  to  allow,  at  the  option  of  the 
importer,  the  posting,  imtil  the 
completion  of  the  review,  of  a  bond  or 
security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  merchandise  exported 
by  the  company  listed  above,  in 
accordance  with  19  CFR  351.214(e). 


Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  353.34(b). 

This  initiation  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Act,  as  amended  (19  U.S.C.  1675(a))  and 
19  CFR  351.214. 

Dated:  January  28, 1999. 
HoUy  A.  Kuga, 

Acting  Deputy  Assistant  Secretary,  Import 
Administration,  Group  D. 
[FR  Doc.  99-2560  Filed  2-2-99;  8:45  am] 
BILUNG  COOE  3610-OS-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  E)epartment  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number  Custodianship  Certificate  to 
Support  Claim  on  Behalf  of  Minor 
Children  of  Deceased  Members  of  the 
Armed  Forces;  DD  Form  2790;  OMB 
Number  0730-[To  Be  Determined). 

Type  of  Request:  New  Collection. 

Number  of  Respondents:  300. 

Responses  Per  Respondent:  1. 

Annual  Responses:  300. 

Average  Burden  Per  Response:  1 2 
minutes. 

Annual  Burden  Hours:  60. 

Needs  and  Uses:  The  information  is 
used  by  the  Directorate  of  Annuity  Pay, 
Defense  Finance  and  Accoimting 
Service,  Denver  Center  (DFAS-DE),  to 
pay  the  annuity  to  the  correct  person  on 
behalf  of  a  child  under  the  age  of 
majority.  The  annuity  for  a  minor  child 
is  paid  to  the  legal  guardian,  or  if  there 
is  no  legal  guardian,  to  the  natural 
parent  who  has  care,  custody,  and 
control  of  the  child  as  the  custodian,  or 
to  a  representative  payee  of  the  child. 
The  annuity  carmot  be  paid  until  the 
custodian  certifies  that  he/she  has  the 
care  and  custody  of  the  child(ren). 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  To 
Obtain  or  Maintain  Benefits. 
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0MB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  c(  imments  and 
recommenditions  on  the  proposed 
information  jcollection  should  be  sent  to 
Mr.  Springe*  at  the  Office  of 
Meuiagemeni  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clea^nce  Officer:  Mr.  Robert 
Gushing.      I 

Written  raquests  for  copies  of  the 
informationJcoUection  proposal  should 
be  sent  to  Mf.  Gushing,  WHS/DIOR, 
1215  Jeffersdn  Davis  Highway,  Suite 
1204,  Arlin^on,  VA  22202-4302. 

Dated:  January  28, 1999. 
Patricia  L.  Tatopings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  99-3470  Filed  2-2-99;  8:45  am] 

BILUNO  COOE  S»)0  (M  M 


lEKT 


DEPARTMEKT  OF  DEFENSE 

Office  of  th4  Secretary 

Defense  Intelligence  Agency,  Science 
and  Technology  Advisory  Board 
Closed  Panel  Meeting 

agency:  Dei^artment  of  Defense,  Defense 
Intelligence  Agency. 

action:  Notice. 

SUMMARY:  Due  to  the  unforeseen  specific 
scheduling  fcr  finalizing  this  meeting 
date  unable  to  allow  the  15  day 
notification  ks  required  by  law. 
Pursuant  to  the  provisions  of  Subsection 
(d)  of  Sectiot  10  of  Pub.  L.  92-463. 

As  amendfed  by  Section  5  of  Pub.  L. 
94-409,  not^e  is  hereby  given  that  a 
closed  meeting  Of  the  DIA  Science  and 
Technology  Advisory  Board  has  been 
scheduled  at  follows: 

DATES:  2-3  F  ebruary  1999  (800am  to 
1600pm). 

ADDRESSES:  Air  Force  Technical 
Applicationi  Genter,  Patrick  Air  Force 
Base,  PL  32925. 

FOR  FURTHER  INFORMATION  CONTACT:  Maj 
Donald  R.  G^ilp,  Jr.,  USAF,  Executive 
Secretary,  DIA  Science  and  Technology 
Advisory  Board,  Washington,  DC 
20340-13281(202)  231-4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(l),  Title  5  of  the  U.S. 
Code,  and  tt  erefore  will  be  closed  to  the 
public.  The  3oard  will  receive  briefings 
on  and  disci  ss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DLL,  on  related  scientific  and 
technical  m(  tters. 


Dated:  January  28, 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  99-2468  Filed  2-2-99;  8:45  am] 
BILUNQ  0006  5000  04  M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Defense  intelligence  Agency,  Science 
and  Technology  Advisory  Board 
Closed  Panel  Meeting 

AGENCY:  Department  of  Defense,  Defense 
Intelligence  Agency. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Pub.  L. 
92—463,  as  amended  by  Section  5  of 
Pub.  L.  94—409,  notice  is  hereby  given 
that  a  closed  meeting  of  the  DIA  Science 
and  Technology  Advisory  Board  has 
been  scheduled  as  follows: 

DATES:  17  February  1999  (900am  to 
1600pm). 

ADDRESSES:  The  Defense  Intelligence 
Agency,  200  MacDill  Blvd.  Washington, 
ex:  20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT:  Maj. 
Donald  R.  Gulp,  Jr.,  USAF,  Executive 
Secretary,  DIA  Science  and  Technology 
Advisory  Board,  Washington,  DC 
20340-1328 (202)  231-4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(l).  Title  5  of  the  U.S. 
Code,  and  therefore  will  be  closed  to  the 
pubUc.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  January  28, 1999. 
L,M.  Bynum, 

Alternate  OSD  Federal  Register,  Liaison 

Officer,  Department  of  Defense. 

|FR  Doc.  99-2469  Filed  2-2-99;  8:45  am] 

BILUNG  CODE  5000-04-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HO  USAF  Scientific  Advisory  Board 
Meeting 

The  Battle  Space  Infosphere  Study 
Kickoff  Meeting  in  support  of  the  HQ 
USAF  Scientific  Advisory  Board  will 
meet  at  Hurlburt  AFB,  FL  on  February 
23,  1999  from  8:00  a.m.  to  5:00  p.m. 


The  purpose  of  the  meeting  is  to  kick 
off  the  1999  Battle  Space  Infosphere 
Study. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Carolyn  A.  Lunsford, 
Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  99-2480  Filed  2-2-99;  8:45  am] 
BILUNO  COOE  S00O-45-P 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Notice  of  Proposed  Solicitation  for 
Cooperative  Agreement  Applications 

AGENCY:  Defense  Logistics  Agency, 
DOD. 

ACTION:  Proposed  Solicitation  for  Cost 
Sharing  Cooperative  Agreement 
Applications. 

SUMMARY:  The  Defense  Logistics  Agency 
(DLA)  intends  to  issue  a  solicitation  for 
cooperative  agreement  applications 
(SCAA)  to  assist  state  and  local 
governments  and  other  nonprofit 
eligible  entities  in  establishing  or 
maintaining  procurement  tec^ical 
assistance  centers  (PTAGs).  These 
centers  help  business  firms  market  their 
goods  and  service  to  the  Department  of 
Defense  (DoD),  other  federal  agencies, 
and  state  and/or  local  government 
agencies.  This  solicitation,  when  issued, 
governs  the  submission  of  applications 
for  calendar  years  1999,  2000,  2001,  and 
2002.  The  Defense  Logistics  Agency  will 
be  issuing  a  similar  solicitation  for 
cooperative  agreement  proposals  to 
assist  Indian-owned  economic 
enterprises  and  tribal  organizations. 

The  proposed  SCAA  is  available  for 
review  on  the  Internet  Website:  http:// 
www.dia.mil/ddas.  Printed  copies  are 
not  available  for  distribution. 

You  are  requested  to  post  any 
comments,  questions,  or  concerns  that 
you  might  have  with  this  proposed 
SCAA  directly  to  the  above-cited 
Website.  All  comments  must  be 
received  by  February  28, 1999.  Both 
solicitations  will  be  advertised,  on  this 
Website  in  early  March  1999. 
Information  on  the  pre-solicitation 
conferences  as  well  as  how  to  obtain  the 
required  access  codes  will  be  provided 
after  the  solicitation  has  been  formally 
advertised. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Kenneth  G.  Dougherty,  at  (703)  767- 

1657. 

Kenneth  G.  Dougherty, 

Grants  Officer. 

(FR  Doc.  99-2478  Filed  2-2-99;  8:45  am] 

BILUNG  CODE  362»-01-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

summary:  The  Leader.  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)),  since 
public  harm  is  reason&bly  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  February  10, 1999  . 
The  regular  collection  will  be  submitted 
through  the  discretionary  streamlined 
process  (1890-0001).  Interested  persons 
are  invited  to  submit  comments  on  or 
before  April  5,  1999. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Daimy  Werfel,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget;  725  17th 
Street,  NW,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  400 
Maryland  Avenue,  SW,  Room  5624, 
Regional  Office  Building  3,  Washington, 
DC  20202-4651,  or  should  be 
electronically  mailed  to  the  internet 
address  Pat — Shenill@ed.gov,  or  should 
be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 


interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
piupose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  January  28, 1999. 
Kent  H.  Hannaman, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Revision. 

Title:  Even  Start  Statewide  Family 
Literacy  Initiative  Grants  (84.314B). 

Abstract:  The  Even  Start  Statewide 
Family  Literacy  Initiative  is  designed  for 
States  to  plan  and  implement  Statewide 
family  literacy  initiatives,  coordinate 
and,  where  appropriate,  integrate 
existing  Federal,  State,  and  local  literacy 
resources  for  the  purpose  of 
strengthening  and  expanding  family 
literacy  services  in  the  State.  The 


Department  will  use  the  information  to 
make  awards. 

Additional  Information:  The 
Depeirtment  is  seeking  emergency 
clearance  by  February  10,  1999  to 
ensure  that  States  pursue  a  coordinated 
approach  to  family  literacy  and  avoid 
the  public  harm  that  otherwise  might 
occur  from  separate  planning  processes. 
If  normal  clearance  procedures  were 
followed,  potential  grantees  would  not 
receive  State-level  Reading  Excellence 
Act  (REA)  awards. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  52.  Burden  Hours: 
624. 

(FR  Doc.  99-2490  Filed  2-2-99;  8:45  ami 
BILLING  CODE  400(M)1-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science;  Office  of  Science 
Financial  Assistance  Program  Notice 
99-13;  Complex  and  Collective 
Phenomena 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  inviting  research  grant 
applications. 

summary:  The  Office  of  Basic  Energy 
Sciences  (BES)  of  the  Office  of  Science 
(SC),  U.S.  Department  of  Energy  (DOE), 
hereby  annoimces  its  interest  in 
receiving  grant  applications  for 
innovative  research  on  the  topic  of 
complex  and  collective  phenomena. 
Opportimities  exist  for  research 
covering  the  entire  range  of  disciplines 
supported  by  the  BES  program, 
including  research  in  the  materials 
sciences,  chemical  sciences,  engineering 
sciences,  geosciences  and  energy 
biosciences. 

DATES:  Potential  appUcants  are  strongly 
encouraged  to  submit  a  brief 
preapplication.  All  preapplications, 
referencing  Program  Notice  99-13, 
should  be  received  by  DOE  by  4:30 
P.M.,  E.S.T.,  March  2. 1999.  A  response 
to  the  preapplications  encouraging  or 
discouraging  a  formal  application 
generally  will  be  communicated  to  the 
applicant  within  21  days  of  receipt.  The 
deadline  for  receipt  of  formal 
applications  is  4:30  P.M.,  E.S.T.,  April 
21, 1999,  in  order  to  be  accepted  for 
merit  review  and  to  permit  timely 
consideration  for  award  in  Fiscal  Year 
1999. 

ADDRESSES:  All  preapplications, 
re.ferencing  Program  Notice  99-13, 
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should  be  s^t  to  Dr.  Jerry  J.  Smith. 
Division  of  Materials  Sciences.  SC-13. 
Office  of  Science.  U.S.  Department  of 
Energy.  199il  German  town  Road. 
Germantow^  MD  20874-1290. 

Formal  applications  referencing 
Program  Nonce  99-13  should  be 
forwarded  to:  U.S.  Department  of 
Energy,  Office  of  Science,  Grants  and 
Contracts  Division.  SC-64. 19901 
Germantown  Road.  Germantown. 
Maryland  20874-1290.  ATTN:  Program 
Notice  99-1^.  This  address  must  also  be 
used  when  Submitting  applications  by 
U.S.  Postal  Service  Express,  any 
commercial  mail  delivery  service,  or 
when  hand  (parried  by  the  applicant. 
FOR  FURTHEP^  INFORMATION  CONTACT:  For 
questions  concerning  research  topics  in 
specific  technical  areas,  contact  the 
following  individuals  in  the  appropriate 
division  of  interest: 

Dr.  Jerry  J.ISmith,  Division  of 
Materials  Sciences,  SC-13.  Office  of 
Science,  U.Si  Department  of  Energy. 
19901  Germintown  Road.  Germantown. 
MD  20874-1290.  telephone  (301)  903- 
4269.  e-mail  (jerry.smith@oer.doe.gov). 

Dr.  Williafi  S.  Millman.  Division  of 
Chemical  Sciences.  SC-14.  Office  of 
Science.  U.S|  Department  of  Energy, 
19901  Germintown  Road.  Germantown, 
MD  20874-l|290.  telephone  (301)  903- 
5805.  e-mail! 
(william.miliman@oer.doe.gov). 

Dr.  James  "tavares.  Division  of  Energy 
Biosciences.jSC-17,  Office  of  Science. 
U.S.  Departr^ent  of  Energy.  19901 
Germantown  Road.  Germantown,  MD 
20874-1290.  telephone  (301)  903-6190. 
e-mail:  (jim.^vares@oer.doe.gov). 

Dr.  Robert  [Price.  Division  of 
Engineering.  SC-1 5.  Office  of  Science, 
U.S.  Department  of  Energy,  19901 
Germantown  Road.  Germantown.  MD 
208 74-1 290  J  telephone  (301)  903-3565. 
e-mail:  (bob.price@oer.doe.gov). 

Dr.  Nick  Woodward,  Division  of 
Geosciences,  SC-15.  Office  of  Science. 
U.S.  Departitent  of  Energy.  19901 
Germantown  Road,  Germantown.  MD 
20874-1290,  telephone  (301) 903-4061. 
e-mail:  (nicli  woodward@oer.doe.gov). 
SUPPLEMENTARY  INFORMATION:  Much  of 
the  research  supported  by  the  BES 
program  and|  its  predecessor 
organizationi  during  the  past  50  years 
has  been  devoted  to  solving  very 
difficult  problems  in  idealized,  simple 
systems.  Tbej  challenge  now  is  to  use 
that  luiowledge  to  understand  complex 
systems.  Thik  program  will  support 
work  at  the  frontiers  of  basic  research. 
Work  is  intended  to  be  revolutionary 
rather  than  e  irolutionary,  and  it  is 
expected  thai  it  may  involve 
multidisciplinary  and/or 
interdiscipliitary  efforts.  Further  it  is 


expected  to  strengthen  the  basis  for 
understanding  complex  and  collective 
phenomena  currently  viewed  fi-om  a 
single  domain  such  as  the  atomic  level 
(reductionist  view)  or  continuum 
mechanics  (classical  view).  The  program 
is  open  to  the  entire  range  of  disciplines 
supported  by  the  BES  program. 
Additional  information  on  the  BES 
Research  Program  is  available  at  the 
following  web  site  address:  http:// 
Mrww.er.doe.gov/production/bes/ 
bes.html. 

Some  important  categories  of  studies 
that  might  be  included  within  the 
initiative  in  Complex  and  Collective 
Phenomena  are: 

•  Materials  that  are  beyond  binary; 
that  lack  stoichiometry;  that  are  far  from 
equilibrium;  that  have  little  or  no 
symmetry  or  low  dimensionality.  Often 
desired  properties  and  behaviors  exist 
only  in  "non-ideal  compounds."  i.e.. 
those  that  are  made  fi-om  more  than  a 
few  elements,  made  in  non- 
stoichiometric  combinations,  made  far 
from  equilibrium;  or  made  in  one  or  two 
dimensions.  As  examples,  high- 
temperature  superconductors  are 
complex  compounds  of  four  or  more 
elements  that  are  not  stoichiometric 
with  respect  to  oxygen;  the  glassy  metal 
state,  which  has  many  desirable 
properties,  has  no  long  range  order  or 
symmetry;  and  many  interesting  and 
useful  properties  exist  in  atomic  and 
molecular  arrangements  that  have  only 
one  or  two  dimensions,  such  as  is  found 
in  thin  films,  membranes,  and  quantum 
dots.  These  classes  of  materials,  wliich 
will  dominate  the  next  generation  of 
energy  technologies,  pose  new 
challenges  and  opportimities  because  of 
their  complexity. 

•  Functional  synthesis.  Although 
chemists  routinely  synthesize  molecules 
to  desired  elemental  composition  and 
structiire.  the  ability  to  predict 
structure/function  relationships  remains 
elusive.  Because  function  can  be 
exquisitely  sensitive  to  even  minor 
changes  in  both  composition  and 
structiire  and  because  the  niunber  of 
combinations  is  virtually  boundless,  we 
are  unable  to  predict  what  combinations 
of  elements  and  arrangements  of  atoms 
give  rise  to  desired  properties  such  as 
superconductivity,  magnetism, 
ductility,  toughness,  strength, 
resistance,  catalytic  function,  or 
enzymatic  function. 

•  The  control  of  entropy.  To  a 
scientist,  entropy  has  a  precise 
mathematical  definition;  however,  to  a 
nonscientist,  entropy  can  be  viewed  as 
synonymous  with  disorder.  A  standard 
maxim  in  physics  is  that  "the  entropy 
of  the  imi verse  tends  to  increase,"  i.e., 
tilings  become  increasingly  disordered 


with  time.  Interestingly,  most  of  our 
energy  now  comes  fi-om  fossil  fuels  that 
were  derived  bom  photosynthesis— .the 
ability  of  plants  to  reduce  entropy 
locally  by  absorbing  sunlight  and 
converting  carbon  dioxide  to  lower- 
entropy  hydrocarbons,  polysaccharides, 
and  other  compounds.  However,  even 
though  photosynthesis  has  been  studied 
for  decades,  we  still  do  not  completely 
imderstand  it  nor  have  we  been  able  to 
duplicate  or  improve  on  it.  This  one 
example  of  the  control  of  entropy — the 
ability  to  mimic  the  functions  of 
plants — remains  one  of  the  outstanding 
challenges  in  the  natiu-al  sciences. 

•  Phenomena  beyond  the 
independent  particle  approximation. 
Phenomena  beyond  the  independent 
particle  model — that  by  their  nature  are 
collective — challenge  oiu-  imderstanding 
of  the  natural  world  and  require  major 
advances  in  theory,  modeling, 
computing,  and  experiment.  Collective 
phenomena  include  widely  diverse 
phenomena  in  the  gas  and  condensed 
phases,  including  Bose-Einstein 
condensation,  higR-temperature 
superconductivity,  and  electron 
correlation. 

•  Scaling  in  space  and  time.  Research 
in  chemistry,  materials,  engineering, 
geosciences,  and  biosciences  covers 
lengths  from  the  atomic  scale  to  the 
cellular  scale  to  the  hundreds  of 
kilometers  scale  and  times  from 
femtoseconds  to  millennia.  We 
understand  single  atoms,  molecules, 
and  pure  crystals  fairly  well;  but,  when 
we  go  lieyond  these  simple  systems  to 
larger  more  complex  systems,  our 
understanding  is  limited.  The 
relationships  between  constituent  and 
collective  properties  and  l)ehavior  of 
systems  over  a  wide  range  of  spatial 
scales,  and  their  response  to  processes 
operating  over  a  wide  range  of  time 
scales,  are  not  well  imderstood. 
Improving  our  understanding  of 
phenomena  over  wide  time  scales — 
fi-om  femtoseconds  in  spectroscopy  to 
decades  in  the  regulatory  system  of 
plants  to  thousands  of  years  in 
radioactive  waste  disposal — and  over 
spatial  scales  from  atomic  to  geologic  is 
important. 

Program  Funding 

It  is  anticipated  that  an  estimated  $1.5 
million  vdll  he  available  for  grant 
awards  during  FY  1999,  contingent 
upon  the  availability  of  appropriated 
funds.  Multiple  year  funding  of  grant 
awards  is  expected,  also  contingent 
upon  the  availability  of  appropriated 
funds,  progress  of  the  research  and 
continuing  program  need.  Applications 
received  by  the  Office  of  Science,  Office 
of  Basic  Energy  Sciences,  imder  its 


Federal  Register /Vol.  64,  No.  22 /Wednesday.  February  3.  1999 /Notices 


5269 


current  competitive  application 
mechanisms  may  be  deemed 
appropriate  for  consideration  under  this 
notice  and  may  be  funded  under  this 
program. 

Preapplications 

A  brief  preapplication  may  be 
submitted.  The  preapplication  should 
identify,  on  the  cover  sheet,  the 
institution,  principal  investigator  name, 
address,  telephone,  fax  and  e-mail 
address,  title  of  the  project,  and  the  field 
of  scientific  research.  The 
preapplication  should  consist  of  no 
more  than  a  three  page  narrative 
describing  the  research  project 
objectives  and  methods  of 
accomplishment.  These  will  be 
reviewed  relative  to  the  scope  and 
research  needs  of  the  Complex  and 
Collective  Phenomena  initiative. 

Preapplications  are  strongly 
encouiraged  but  not  required  prior  to 
submission  of  a  formal  application. 
Please  note  that  notification  of  a 
successful  preapplication  is  not  an 
indication  that  an  award  will  be  made 
in  response  to  the  formal  application. 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  605.10(d). 

1.  Scientific  and/or  Technical  Merit  of 
the  Project, 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach, 

3.  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resources, 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

The  evaluation  wrill  include  program 
policy  factors  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  an  agency's 
programmatic  needs.  Note,  external  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  may  be  used  and 
submission  of  an  application  constitutes 
agreement  that  this  is  acceptable  to  the 
investigator(s)  and  the  submitting 
institution. 

Applicants  are  encouraged  to 
collaborate  with  researchers  in  other 
institutions,  such  as  universities, 
industry,  non-profit  organizations, 
federal  laboratories  and  Federally 
Fimded  Research  and  Development 
Centers  (FFRDCs).  including  the  DOE 
National  Laboratories.  A  parallel 
announcement  with  a  similar  potential 
total  amoimt  of  funds  will  be  issued  to 
DOE  FFRDCs.  All  projects  will  be 


evaluated  using  the  same  criteria, 
regardless  of  the  submitting  institution. 

Information  about  the  development 
and  submission  of  applications, 
eligibility,  limitations,  evaluation, 
selection  process,  and  other  policies  and 
procedures  may  be  foimd  in  10  CFR  Part 
605  and  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program.  Electronic  access  to 
the  Guide  and  required  forms  is 
available  via  the  World  Wide  Web  at: 
http://vvrww.er.doe.gov/production/ 
grants/grants.html.  On  the  grant  face 
page,  form  DOE  F  4650.2,  block  15, 
provide  the  principal  investigator's 
phone  nimiber,  fax  number  and  e-mail 
address.  The  research  description  must 
be  20  pages  or  less,  exclusive  of  figure 
illustrations,  and  must  contain  an 
abstract  or  summary  of  the  proposed 
research.  Attachments  include 
curriculum  vitae,  a  listing  of  all  cxurent 
and  pending  federal  support,  and  letters 
of  intent  when  collaborations  are  part  of 
the  proposed  research. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control  number  is 
ERFAP  10  CFR  Part  605. 

Issued  in  Washington,  DC  on  January  27, 
1999. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 
IFR  Doc.  99-2540  Filed  2-2-99;  8:45  am) 

BILUNQ  CODE  6460-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Golden  Field  Office;  Hydrogen-Fuei- 
Cell  Mining  Vehicle 

agency:  The  Department  of  Energy 
(DOE). 

ACTION:  Notice  of  Supplemental 
Armouncement  (09)  to  the  Broad  Based 
Solicitation  for  Submission  of  Financial 
Assistance  Applications  Involving 
Research,  Development,  and 
Demonstration  for  Renewable  Energy 
and  Energy  Efficiency  Technologies, 
DE-PS36-99GO10383. 

SUMMARY:  The  Hydrogen  Program  of  the 
Department  of  Energy's  (DOE)  Office  of 
Energy  Efficiency  and  Renewable 
Energy  (EERE)  is  issuing  a 
Supplemental  Announcement  to  EERE's 
Broad  Based  Solicitation  for  Submission 
of  Financial  Assistance  Applications 
Involving  Research,  Development  and 
Demonstration,  DE-PS36-99GO10383, 
dated  November  9, 1998.  Under  this 
Supplemental  Armouncement,  IX3E  is 


seeking  research  and  development 
(R&D)  proposals  that  can  advance  the 
use  of  fuel  cell  technology  in  hydrogen- 
powered,  mobile,  imderground  mining 
equipment. 

Awards  under  this  Supplemental 
Announcement  will  be  Cooperative 
Agreements  for  Phase  I  research  with  a 
term  of  up  to  12  months.  Subject  to 
availability,  the  total  DOE  funding 
under  this  Supplemental 
Announcement  will  be  about  $160,000. 
It  is  anticipated  that  only  one  Phase  I 
award  wi\\  be  made. 

All  information  regarding  the 
Supplemental  Announcement  will  be 
posted  on  the  DOE  Golden  Field  Office 
Home  page  at  the  address  identified 
below. 

DATES:  CKDE  expects  to  issue  the 

Supplemental  Armouncement  on 

January  25.  1999.  The  closing  date  of  the 

Supplemental  Aimoimcement  is  March 

5,  1999. 

ADDRESSES:  The  Supplemental 

Aimoimcement  will  be  posted  on  the 

DOE  Golden  Field  Office  Home  Page  at 

http://www.eren.doe.gov/golden/ 

solicit.htm.  It  is  DOE's  intention  not  to 

issue  hard  copies  of  the  Supplemental 

Announcement. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

Motz.  Contract  Specialist,  at  303-275- 

4737,  e-mail  John motz@nrel.gov,  or 

Doug  Hooker,  Project  Officer,  at  303- 
275-4780,  e-mail 
doug hooker@nrel.gov. 

Issued  in  Golden,  Colorado,  on  January  21, 
1999. 

Dated:  January  23, 1999. 
Ruth  E.  Adams, 

Contracting  Officer,  Golden  Field  Office. 
[FR  Doc.  99-2539  Filed  2-2-99;  8:45  am] 
BILUNQ  COOE  MSO-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER99-363-000,  ER99-374- 
000.  ER99-423-000,  ER99^24-000,  ER99- 
425-000,  ER99-426-000,  ER99-427-000, 
ER99-428-000,  ER99-429-000.  ER99-430- 
000.  ER99-431-000.  ER99-432-000,  ER99- 
433-000,  ER99-434-000,  ER99-435-000, 
ER99-^t47-000.  ER99^W8-000.  ER99-79^ 
000,  and  EL99-27-000] 

Southern  Company  Services,  Inc.; 
Notice  of  Initiation  of  Proceeding  and 
Refund  Effective  Date 

January  28, 1999. 

Take  notice  that  on  January  27,  1999, 
the  Commission  issued  an  order  in  the 
above-indicated  dockets  initiating  a 
proceeding  in  Docket  No.  EL99-27-000 
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under  section  206  of  the  Federal  Power 
Act. 

The  refui]  d  effective  date  in  Docket 
No.  EL99-2  7-000  will  be  60  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Linwood  A.  ^atson,  Jr., 
Acting  Secreiiry. 
[FR  Doc.  99-^485  Filed  2-2-99;  8:45  am] 

BILLING  COO€  (717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  CP99-1 22-000] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Application 

January  28,  ii 

Take  notice  that  on  December  17, 
1998.  Williins  Gas  Pipelines  Central, 
Inc.  (Williams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  TJtlOl,  filed  an  abbreviated 
application  pursuant  to  Section  7(b)  and 
Section  7(c)  of  the  Natural  Gas  Act,  as 
amended,  aid  Part  157  of  the 
Commissioi^'s  Regulations  for  an  order 
to  abandon  \>y  reclaim  two  230 
horsepower  lAjax  compressor  units  and 
appurtenantl  facilities  at  the  South 
Welda  Compressor  Station  located  in 
Anderson  County,  Kansas,  and  replace 
them  with  a!353  horsepower  Caterpillar 
imit,  driving  a  Knight  KOA  three-stage 
compressor  unit  and  appurtenant 
facilities.  Tl^  new  unit  will  be  located 
in  the  same  ^ite  but  a  different  building, 
all  as  more  ^Uy  set  forth  in  the 
application  pn  file  with  the  Commission 
and  open  toipublic  inspection. 

The  proje^  cost  is  estimated  to  be 
approximately  $257,414. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  ihould  on  or  before 
February  18<  1999,  file  with  the  Federal 
Energy  Reguflatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  a  mo  ion  to  intervene  or  a  protest 
in  accordanc  e  with  the  requirements  of 
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the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
vnthout  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Williams  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-2529  Filed  2-2-99;  8:45  am] 
BtLLmO  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«230-2] 

Notice  of  Public  Meetings 

AGENCY:  Environmental  Protection 
Agency,  Region  III. 


ACTION:  Notice  of  public  meetings. 

SUMIWARY:  The  U.S.  Environmental 
Protection  Agency  Region  III  Office  will 
hold  a  series  of  six  public  meetings  to 
obtain  information  from  stakeholders 
regarding  their  use  of  and  access  to 
environmental  information. 

DATES:  The  6  meetings  will  be  held  in 
late  February  and  March,  1999.  Specific 
dates  and  locations  are  listed  imder 
SUPPLEMENTARY  INFORMATION  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Diane  McCreary,  Region  III  Information 
Systems  Branch,  at  (215)  814-5519  or 
email  mccreary.diane@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA 
Region  HI  will  hold  a  series  of  6  public 
meetings  throughout  the  Region  to 
define  public  environmental 
information  needs.  Each  meeting  wrill 
focus  on  the  needs  of  a  particular 
stakeholder  group.  Each  group 
represents  an  information  intermediary, 
i.e.,  the  information  affects  or  is 
transferred  to  a  larger  group  such  as 
customers,  students,  patients,  etc. 
Results  of  the  meetings  will  be  used  to 
improve  the  Region's  response  to  the 
public's  demand  for  environmental 
information.  One  possible  improvement, 
for  example,  would  be  a  revised 
Regional  website.  The  public  is  invited 
to  attend  these  meetings  as  observers 
and/or  to  provide  comment  during  a 
public  comment  period  at  the  end  of 
each  meeting.  Requests  to  attend  the 
meetings  and/or  provide  oral  comments 
at  the  meetings  must  be  received  at  least 
10  working  days  prior  to  the  scheduled 
meetings.  The  times  and  addresses  of 
the  meetings  can  be  obtained  from  the 
EPA  contact  person  (listed  above)  two 
weeks  prior  to  each  meeting.  As 
presently  planned,  the  schedule  for  the 
public  meetings  is  as  follows: 


Charlottesville,  VA February  23,  1999. 

Pittsburgh,  PA  March  4,  1999. 

Practitioners Pittsburgh,  PA  March  4,  1999. 

Educators  Frederick,  MD March  9,  1999. 

■  Groups  Salisbury,  MD March  11, 1999. 

York,  PA  March  16, 1999. 
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W.  Michael  McCabe, 

Regional  Administrator,  Region  m. 

(FR  Doc.  99-2554  Filed  2-2-99;  8:45  ami 

BILUNQ  CODE  a6«0  M  U 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30467;  FRL-6054-7] 

American  Cyanamid  Co.;  Application 
to  Register  a  Pesticide  Product 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  an  application  to  register  the 
pesticide  product  Chlorfenapyr  25  WP 
Termiticide  Insecticide,  containing  a 
new  active  ingredient  not  included  in 
any  previously  registered  product 
pursuant  to  the  provisions  of  section 
3(c)(4)  of  the  Federal  Insecticide, 
Fxmgicide,  and  Rodenticide  Act 
(FIFRA),  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  March  5, 1999. 
ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  [OPP-30467]  File 
Symbol  (241-GOO)  to:  Public 
Information  and  Records  Intregrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Environmental  Protection 
Agency,  Rm.  119,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy..  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  CBI.  Information 
so  marked  will  not  be  disclosed  except 
in  accordance  with  procedures  set  forth 
in  40  CFR  part  2.  A  copy  of  the 
comment  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  TTie  public 
docket  is  available  for  pubUc  inspection 
in  Rm.  119  at  the  Virginia  address  given 
above,  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  hohdays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Ann  Sibold,  Registration  Division 
(7505C),  401  M  St.,  SW.,  Washington, 


DC  20460.  Office  location/telephone 
nimiber  and  e-mail  address:  Rm.  212, 
CM  #2, 1921  Jefferson  Davis  Hwy, 
Arlington,  VA,  703-305-6502;  e-mail: 
sibold.ann@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
leceived  an  appUcation  from  American 
Cyanamid  Company.  Agricultural 
Research  Div.,  P.O.  Box  400,  Princeton, 
NJ  08543-0400,  to  register  the  pesticide 
product  Chlorfenapyr  25  WP 
Termiticide/Insecticide  (EPA  file 
symbol  241-GOO),  containing  active 
ingredient  chlorfenapyr  4-bromo-2-(4- 
chlorophenyl)-l-(ethoxymethyl)-5- 
(trinuoromethyl)-lH-pyrrole-3- 
carbonitrile  at  25.00%,  an  active 
ingredient  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
Chlorfenapyr  25  WP  is  intended  for  use 
by  Pest  Management  Professionals  as  a 
spot  or  crack  and  crevice  spray  for 
residual  pest  control  of  termite 
infestations  in  and  aroimd  houses, 
apartments  or  other  residential 
structiues  or  commercial,  institutional 
and  warehousing  establishments  (such 
as  schools,  supermarkets,  restaurants, 
and  other  areas).  Notice  of  receipt  of  this 
application  does  not  imply  a  decision 
by  the  Agency  on  the  application. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  annoimced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
number  [OPP-30467]  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays.  The  official  notice  record  is 
located  at  the  address  in  "ADDRESSES" 
at  the  beginning  of  this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 


opp-docketdepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  (OPP-30467) 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest.  Product  registration. 
Dated:  January  21. 1999. 

James  Jones, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

IFR  Doc.  99-2201  Filed  2-2-99;  8:45  am] 

BILUNQ  CODE  a660-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-«6263;  FRL  6054-4]  Notice  of  Receipt 

of  Requests  to  Voluntarily  Cancel  Certain 

Pesticide  Registrations 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  requests  by 
registrants  to  voluntarily  cancel  certain 
pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn  by 
August  2,  1999,  orders  will  be  issued 
cancelUng  all  of  these  registrations. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  HoUins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  for  commercial  courier 
delivery,  telephone  number,  and  e-mail 
address:  Rm.  216,  Crystal  Mall  No.  2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  (703)  305-5761;  e- 
mail:  hollins.james@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
i-egistrations  be  cancelled.  The  Act 
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furtlier  provides  that  EPA  must  publish      11.  Intent  to  Cancel  section  3  or  24(c)  of  FIFRA.  These 

a  notice  of  receipt  of  any  such  request  ^u-   kw  .     .^     l  registraUons  are  listed  in  sequence  by 

in  the  Fedeeal  Register  before  acting  on       ^  ^his  Notice  announces  receipt  by  the  registration  number  (or  company 

the  request.  Agency  of  requests  to  cancel  some  34  number  and  24(c)  number)  in  the 

pesticide  products  registered  under  following  Table  1. 

Table  i— Registrations  with  Pending  Requests  for  Cancellation 


Registration  No. 


000279  VVA-95-001 7 
000499-00409 

002B93-00517 

002393  AZ-68-0019 

01  oil  82-00020 

0101182-00021 

010 182-00024 

010  182-00025 

010182-00026 

010  82-00038 

010482-00039 

01 0| 82-00040 

010182-00041 

010182-00048 

010182-00060 

010182-00061 

010182-00075 

010182-00076 

0101182-00093 

I 

0101182-00152 
0101B2-00390 

010182  uJ-95-0015 
010182  LA(-96-0009 
010182  MS)-95-0014 
0418^8-00002 
0425Jl  9-0001 3 
045689-00058 
045689-00140 


Product  Name 


4568! 


045^9-00152 


Furadan  CR  - 10 
TC  73  Weed  Killer 

Diphacinone  110  S  Concentrate  Rodenticide 

Ramik  Green 

Talon  Rodenticide  Mini-Pellets 

Talon  Rodenticide  Bait  Pack  (mini-Pellets) 

Talon  Rodenticide  Bait  Pack  (Pellets) 

Talon-G  Rodenticide  Mint-Pellets  In  Mouse 
Box 

Taton  Rodenticide  Pellets 

Tak>n-G  Rodentk:ide  Pellets 

Taton-G  Rodentkade  Bait  Pack  (Pellets) 

Taton-G  RodentfckJe  Bait  Pack  (Mini-Pellets) 

Talon-G  RodentickJe  Mini-Pellets 

Weatherbtok  Bait 

Havoc  RodentfckJe  Bait  Pack  (Mini-Pellets) 

Havoc  Rodentrcide  Bait  Pack  (Pellets) 

Havoc  Rodentk:ide  Mini-Pellets 

Havoc  Rodenticide  Pellets 

Havoc  RodentKkJe  Bait  Pack  (Pellets) 

Eptam  6-E 
Flexstar  Herbicide 

Starfire  Hertwade 

Gramcxone  Extra  Herbicide 

Gramoxone  Super  Hertwide 

M-100  Mosquito  Repellent  Solutk)n 

Dorsan  Insecticide 

Ficam  Insecticidal-Shelf  +  Drawer  Paper 

Ficam  Wasp  &  Hornet  Spray 

Ficam  Plus  R/S 


Chemical  Name 


2,3-Dihydro-2,2-dimethyl-7-benzofuranyl  methyteartamate 

Dimethylamine  2,4-dk:hk>rophenoxyacetate 
Triethylammonium  triclopyr 

2-(Diphenylacetyl)-1 ,3-indandk>ne 

2-(Diphenylacetyl)-1  .S-indandione 

3-(3-(4'-(Bromo-(1 .1  -biphenyl)-4-yl)-1 ,2,4,4-tetrahydro-l  -naphthyl)-4- 
hydroxycoumarin 

3-(3-(4'-(Bronx)-(1 ,1-biphenyl)-4-yl)-1 ,2,4.4-tetrahydro-1-naphthyl)-4- 
hydroxycoumarin 

3-(3-(4'-(Bromo-(1 ,1-biphenyl)-4-yl)-1 ,2,4.4-tetrahydro-1-naphttiyl)-4-   ' 
hydroxycoumarin 

3-(3-(4'-(Bromo-(1.1-biphenyl)-4-yl)-1^.4.4-tetrahydro-1-naphthyl)-4- 
hydroxycoumarin 

3-(3-(4'-(Bromo-(1 .1  -biphenyl)-4-yl)-1 ,2.4.4-tetrahydro-1-naphthyl)-4- 
hydroxycoumarin 

3-(3-(4'-(Bromo-(1 .1  -biphenyl)-4-yl)-1  ;2,4.4-tetrahydro-1  -naphthyl)-4- 
hydroxycoumarin 

3-(3-(4'-(Bromo-(1 .1-biphenyl)-4-yl)-1 ,2.4.4-tetrahydro-1-naphthyl)-4- 
hydroxycoumarin 

3-(3-(4'-(Bromo-(1 .1-biphenyl)-4-yl)-1 ,2,4,4-tetrahydro-1-naphthyl)-4- 
hydroxycoumarin 

3-(3-(4'-(Bromo-(1 ,1  -biphenyl)-4-yl)-1 .2.4.4-tetrahydro-l  -naphthyl)-4- 
hydroxycoumarin 

3-(3-(4'-(Bromo-(1.1-biphenyl)-4-yl)-1,2,4,4-tetrahydro-1-napWhyl)-4- 
hydroxycoumarin 

3-(3-(4'-(Bromo-(1 ,1-biphenyl)-4-yl)-1 ,2.4,4-tetrahydro-1-naphthyl)-4- 
hydroxycoumarin 

3-(3-(4*-(Bromo-(1.1-biphenyl)-4-yl)-1,2.4,4-tetrahydro-1-naphthyl)-4- 
hydroxycoumarin 

3-(3-(4'-(Bromo-(1 ,1-biphenyl)-4-yl)-1 ,2,4,4-tetrahydro-1-napWhyl)-4- 
hydroxycoumarin 

3-(3-(4'-(Bromo-(1,1-biphenyl)-4-yl)-l,2,4,4-tetrahydro-1-naphthyl)-4- 
hydroxycoumarin 

3-(3-(4'-(Bromo-(1 . 1  -biphenyl)-4-yl)-1 ,2.4,4-tetrahydro-l  -naphthyl)-4- 
hydroxycoumarin 

S-Ethyl  dipropylthiocarbamate 

5-(2-Chloro-4-(trifluoromethyl)phenoxy)-/V-(methylsulfonyl)-2- 
nitrobenzamide,  sodium 

1 ,1  ■-Dimethyl-4,4'-bipyrklinium  dichtorkJe 

1 ,1  •-Dimethyl-4,4'-bipyridinium  dichloride 

1 ,1  '-Dimethyl-4,4'-bipyridinium  dictiloride 

A/.AADiethyl-meta-toluamide  and  other  isomers 

O.O-Diethyl  0-(3,5,6-trichloro-2-pyridyl)  phosphorothioate 

Bendiocarb  (  2.2-dimethyl-1 ,3-benzoldioxol-4-yl  methytearbamate  ) 

(Butylcarbityl)(6-propylpiperonyl)  ether  80%  and  related  compounds 
20% 

Bendiocarb  (2,2-dimethyl-1.3-benzoldioxol-4-yl  methylcarbamate) 

(Butylcarbityl)(6-propylpiperonyl)  ether  80%  and  related  compounds 
20% 

Pyrethrins 

Bendiocarb  (2,2-dimethyl-1,3-benzoWk)xol-4-yl  methylcarbamate) 
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Table  l— Registrations  with  Pending  Requests  for  Cancellation— Continued 


Registration  No. 

Product  NarDe 

Chemical  Name 

056473-00002 

Amerstat  10 

Methylenet>is(thiocyanate) 

065229  WA-90-0026 

Vinco  Formaldehyde  Solution 

Formaldehyde 

071176-00001 

Cyfly  Technical 

W<;yclopropyl-1 ,3.5-tria2ine-2,4,6-triamine 

071176-00002 

Cyfly  1%  Premix 

AWydopropyH  ,3.5-tria2ine-2,4.6-triamine 

071240-00003 

Zerepel  2 

3-lodo-2-propynyt  butylcartMimate 

Unless  a  request  is  withdrawn  by  the  registrant  within  180  days  of  pubhcation  of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  appUcable  registrant  directly  during  this  180-day  period.  The  following  Table  2,  includes  the  names 
and  addresses  of  record  for  all  registrants  of  the  products  in  Table  1.  in  sequence  by  EPA  Company  Number. 

TABLE  2— REGISTRANTS  REQUESTING  VOLUNTARY  CANCELLATION 


EPA 
Com- 
pany No. 


000279 
000499 
002393 
010182 
041878 
042519 
045639 
056473 
065229 
071176 
071240 


Company  Name  and  Address 


FMC  Corp.,  Agricultural  Products  Group,  1735  Market  St.,  Philadelphia.  PA  19103. 

Whitmire  Micro-Gen  Research  Laboratories  Inc.,  3568  Tree  Ct  Industrial  Blvd.  St  Louis.  MO  63122. 

HACO,  Inc.,  Box  7190,  Madison,  Wl  53707. 

Zeneca  Ag  Products,  Box  15458.  Wilmington.  DE  19850. 

LJB  Latxjratories.  1001  E  Cass.  St  Johns,  Ml  48879. 

Luxemtjourg-Pamol,  Inc.,  5100  Poplar  Ave.,  Suite  2746,  Memphis,  TN  38137. 

Agrevo  USA  Co.,  Little  Falls  Centre  One,  271 1  Centerville  Rd..  Wilmington,  DE  19808. 

Drew  Ameroid  Marine  Division,  Ashland  Chemical,  Division  of  Ashland  Inn,  One  Drew  Plaza.  Boonton.  NJ  07005. 

John  G.  Gardner,  Dt)a/West  Shore  Acres,  956  Downey  Rd.,  Mount  Vernon,  WA  98273. 

Blue  Ridge  Pharmaceuticals  Inc.,  212  B  Burgess  Rd.,  Greensboro,  NC  27409. 

William  Zinsser  &  Co..  Inc..  173  Belmont  Drive,  Somerset,  NJ  08873. 


III.  Procedures  for  Withdrawal  of 
Requests 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
HoUins,  at  the  address  given  above, 
postmarked  before  August  2, 1999.  This 
written  withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earUer 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  applicable 
imsatisfied  data  requirements. 

IV.  Provisions  for  Disposition  of 
Existing  Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received.  This 
poUcy  is  in  accordance  with  the 


Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  June  26, 
1991,  (56  FR  29362)  (FRL  3846-4). 
Exceptions  to  this  general  rule  will  be 
made  if  a  product  poses  a  risk  concern, 
or  is  in  noncompliance  with 
reregistration  requirements,  or  is  subject 
to  a  data  call-in.  In  all  cases,  product- 
specific  disposition  dates  will  be  given 
in  the  cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  imtil 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 


concerns  associated  with  a  particular 
chemical. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Product  registrations. 

Dated:  January  25, 1999. 

Richard  D.  Schmitt, 

Acting  Director,  Information  Resources  and 
Services  Division,  Office  of  Pesticide 
Programs. 

(FR  Doc.  99-2552  Filed  2-2-99;  8:45  ami 

BILUNG  CODE  S66O-S0-F 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-851;  FRL-6052-1] 

Notice  Of  Filing;  Pesticide  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  p)etitions 
proposing  the  establishment  of 
regulif  dons  for  residues  of  certain 
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licals  in  or  on  various 
lities. 

DATES:  Comitents,  identified  by  the 
docket  control  number  PF-851,  must  be 
received  on  <  r  before  March  5, 1999. 
ADDRESSES:  py  mail  submit  written 
comments  to!  Information  and  Records 
Integrity  Branch,  PubUc  Information  and 
Services  Div^on  (7502C).  Office  of 
Pesticides  Prj)grams,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington.  pC  20460.  In  person  bring 
comments  toj  Rm.  119,  CM  #2,  1921 
Jefferson  Davis  Highway,  ArUngton,  VA. 

Comments  land  data  may  also  be 
submitted  el^tronically  by  following 
the  instructions  under 
"SUPPLEME^JTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Informatioit  submitted  as  a  comment 
concerning  tljis  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  With  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  foe  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  withqut  prior  notice.  All  written 
comments  wijl  be  available  for  public 
inspection  inlRm.  119  at  the  address 
given  above.  |rom  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marshall  Swihdell,  Antimicrobial 
Division  (75lbc),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW,  Washington,  DC 
20460.  Office^  location,  telephone 
number,  and  p-mail  address:.  Crystal 
Mall  #2,  19211  Jefferson  Davis  Highway, 
ArUngton,  VA  22202,  (703)  308-6411;  e- 
mail:swindel|.marshall 
©epamail.epa  gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  qf  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  this  petition 
contains  data  or  information  regarding 
the  elements  pet  forth  in  section 
408(d)(2);  ho^rever,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  suppjorts  granting  of  the 
petition.  Add  tional  data  may  be  needed 
before  .EPA  n  les  on  the  petition. 


The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  [PF-^51] 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-aocket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (PF-851)  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
onhne  at  many  Federal  Depository 
Libraries. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Food 
additives,  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  13, 1999. 

Frank  Sanders, 

Director.  Antimicrobial  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner's  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  siunmary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  views  of  the  petitioner. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
annoimces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  Ecolablnc. 

9F5038 

EPA  has  received  a  pesticide  petition 
(9F5038)  from  Ecolab  Inc.,  370  Wabasha 
Street  N.,  St.  Paul,  MN  55102.  proposing 


pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d),  to  amend  40  CFR  part 
180  to  establish  an  exemption  fi^om  the 
requirement  of  a  tolerance  for  the 
residues  of  hydrogen  peroxide  in  or  on 
all  foods  when  the  residues  are  the 
result  of  the  lawful  application  of  a  food 
contact  surface  sanitizer  containing 
hydrogen  peroxide  up  to  1,100  ppm  as 
a  sanitizing  solution  in  food  handling 
establishments. 

Pursuant  to  section  408(d)(2)(A)(i)  of 
the  FFDCA,  as  amended,  Ecolab  Inc.  has 
submitted  the  following  summary  of 
information,  data,  and  arguments  in 
support  of  their  pesticide  petition.  This 
summary  was  prepared  by  Ecolab  Inc. 
and  EPA  has  not  fully  evaluated  the 
merits  of  the  pesticide  petition.  The 
summary  may  have  been  edited  by  EPA 
if  the  terminology  used  was  unclear,  the 
summary  contained  extraneous 
material,  or  the  summary 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner. 

A.  Product  Name  and  Proposed  Use 
Practices 

The  request  is  to  exempt  fi-om  the 
requirement  of  a  tolerance,  residues  of 
hydrogen  peroxide  in  or  on  all  food 
when  such  residues  result  from  the 
lawful  use  of  hydrogen  peroxide  as  a 
component  in  a  food  contact  surface 
sanitizer. 

The  residues  which  do  remain  are  not 
of  toxicological  significance. 

B.  Product  Identity/Chemistry 

1.  Identity  of  the  pesticide  and 
corresponding  residues.  Residues  of 
hydrogen  peroxide  are  not  expected 
because  hydrogen  peroxide  reacts 
immediately  on  contact  with  materials 
such  as  food,  reducing  agents  and 
catalysts  and  is  degraded  to  moieties 
which  present  no  toxicological  concern 
(Reregistration  EligibiUty  Decision, 
Peroxy  Compounds,  U.S.  EPA.  EPA  738- 
R-93-030,  the  "1993  RED").  The 
ultimate  degradation  products  of 
hydrogen  peroxide  are  water  and 
oxygen  (1993  RED).  The  degradation 
products  of  hydrogen  peroxide  are  not 
of  toxicological  concern. 

2.  Magnitude  of  residue  and  method 
used  to  determine  the  hydrogen 
peroxide  residue.  Not  applicable. 

3.  A  statement  of  why  an  analytical 
method  for  detecting  and  measuring  the 
hydrogen  peroxide  levels  of  the 
pesticide  residue  are  not  needed. 
Because  this  petition  is  a  request  for  an 
exemption  and  residues  are  not 
expected  on  food  from  use  of  hydrogen 
peroxide  as  a  component  of  a  food 
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contact  surface  sanitizer  on  food  contact 
surfaces. 

C.  Mammalian  Toxicological  Profile 

Based  on  the  current  body  of 
toxicological  literature  available, 
adverse  effects  are  not  expected  when 
used  in  the  proposed  manner. 

D.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  There 
are  no  established  U.S.  food  tolerances' 
for  hydrogen  peroxide.  The  U.S.  EPA 
established  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  antimicrobial  pesticide  hydrogen 
peroxide,  in  or  on  raw  agriciUtural 
commodities,  in  processed 
commodities,  when  such  residues  result 
from  the  lawful  use  of  hydrogen 
peroxide  as  an  antimicrobial  agent  on 
fruits,  vegetables,  tree  nuts,  cereal 
grains,  herbs,  and  spices  up  to  120  ppm. 
According  to  the  1993  RED,  hydrogen 
peroxide  is  used  in  dairy/cheese 
processing  plants,  on  food-processing 
equipment  and  in  pasteurizers  in 
breweries,  wineries  and  beverage  plants. 
While  some  contact  may  occvu  between 
treated  equipment  and  food,  no  residues 
are  expected  since  only  trace  amoimts 
would  come  in  contact  with  food  having 
contacted  treated  equipment  and  the 
compoxmd  degrades  rapidly  in  air  and 
in  contact  with  organic  materials  to 
oxygen  and  water.  In  addition,  hydrogen 
peroxide  may  be  safely  used  on  food- 
processing  equipment,  utensils,  and 
other  food-contact  articles  according  to 
the  Food  and  Drug  Administration 
(FDA)  (21  CFR  178.1010,  Sanitizing 
Solutions). 

Dietary  exposure  from  these  uses  is 
possible;  however,  hydrogen  peroxide 
reacts  instantly  upon  contact  with 
materials  such  as  food  and  degrades  to 
moieties  which  present  no  toxicological 
concern.  The  addition  to  dietary 
aggregate  exposure  of  hydrogen 
peroxide  as  described  in  this  petition  is 
expected  to  be  zero. 

li.  Drinking  water.  There  is  no 
concern  about  the  potential  for  transfer 
of  hydrogen  peroxide  residues  (both  the 
parent  compound  and  any  degradates) 
to  human  drinking  water  because  the 
use  sites  for  hydrogen  peroxide  listed  in 
the  1993  RED  include  indoor  food, 
indoor  non-food,  indoor  medical,  and 
indoor  residential.  Hydrogen  peroxide  is 
approved  for  use  as  an  antimicrobial 
agent  on  fruits,  vegetables,  tree  nuts, 
cereal  grain,  herbs,  and  spices.  It  is 
imlikely  that  residues  from  these  uses  or 
the  proposed  use  will  transfer  hydrogen 
peroxide  residues  (both  the  parent  and 
any  degradates)  to  any  sources  of  human 
drinking  water.  In  addition,  the 
degradation  products  of  hydrogen 


peroxide  in  aqueous  solutions  are  water 
and  oxygen.  These  degradation  products 
are  not  of  toxicological  concern. 

Because  of  the  physical  chemistry  of 
this  pesticide,  it  is  unlikely  that  any 
States  are  conducting  water  monitoring 
programs  for  hydrogen  peroxide. 

iii.  Non-dietary  exposure.  The 
estimated  non-occupational  exposure  to 
hydrogen  peroxide  has  been  evaluated 
based  on  its  proposed  use  pattern. 

According  to  the  1993  RED,  the 
compoimd,  in  the  form  of  a  soluble 
concentrate/liquid,  is  used  in  industrial 
and  commercial  settings. 

Hydrogen  peroxide  use  in  homes  is 
mecUcinal  and  exposures  are  expected 
to  be  infrequent  and  at  extremely  short 
diu-ation  as  a  topical  antimicrobial  agent 
or  a  mouthwash. 

Hydrogen  peroxide  is  highly  reactive 
and  short-lived  because  of  the  inherent 
instability  of  the  peroxide  bond  (OO 
bond)  and,  because  the  peroxide  bond  is 
weak,  transformation  to  water  and 
oxygen  is  very  highly  favored 
thermodynamically  (1993  RED).  The 
degradation  products  of  hydrogen 
peroxide  in  aqueous  solutions  are  water 
and  oxygen.  The  degradation  products 
of  hydrogen  peroxide  are  not  of 
toxicological  concern. 

The  potential  for  significant  non- 
occupational exposure  under  the  use 
proposed  in  this  petition  to  the  general 
population  (including  infants  and 
children)  is  unlikely.  Hydrogen 
peroxide  is  proposed  in  this  petition  to 
be  used  only  at  commercial 
establishments  (including  farms)  and  is 
not  to  t>e  used  in  or  around  the  home. 

E.  Cumulative  Exposure 

When  used  as  proposed,  hydrogen 
peroxide  decomposes  quickly;  there  is 
no  reasonable  expectation  that  residues 
of  these  compoimds  will  remain  in 
human  food  items  in  accordance  with 
40  CFR  180.3.  The  mode  of  action  of 
this  pesticide  is  oxidation.  Other 
chemicals  that  may  share  a  similar 
mode  of  action  are  peroxyacetic  acid 
and  potassium  peroxymonosulfate 
sulfate  as  listed  in  the  1993  RED. 
Combining  exposures  to  these 
compovmds  could  be  appropriate; 
however,  each  degrades  rapidly  (due  to 
the  peroxy  bond,  the  O-O  bond)  into 
compounds  that  are  not  toxicologically 
significant  (including  water,  oxygen, 
and  carbon  dioxide). 

F.  Safety  Determination 

1.  U.S.  population.  Hydrogen 
peroxide  naturally  degrades  to  water 
and  oxygen  which  would  not  pose  a 
health  risk  to  the  U.S.  general 
population.  These  degradation  products 
are  not  of  toxicological  concern. 


2.  Infants  and  children.  Hydrogen 
peroxide  naturally  degrades  to  water 
and  oxygen  which  would  not  pose  a 
health  risk  to  the  U.S.  population 
subgroup  of  infants  and  children.  These 
degradation  products  are  not  of 
toxicological  concern.  Residues  are  not 
expected  on  food  from  use  of  hydrogen 
peroxide  as  a  component  of  a  food 
contact  surface  sanitizer  on  food  contact 
surfaces.  The  residues  do  not 
bioaccumulate  in  livestock  and/or 
poultry  that  consume  treated  feedstuffs 
because  hydrogen  peroxide  is  highly 
reactive  and  short-lived  due  to  the 
inherent  instability  of  the  peroxide  bond 
(O-O  bond).  Because  the  peroxide  bond 
is  weak,  transformation  to  water  and 
oxygen  is  very  highly  favored 
thermodynamically  (1993  RED).  The 
degradation  products  of  hydrogen 
peroxide  are  water  and  oxygen. 
Therefore,  exposure  of  the  pesticide 
chemical  (from  the  use  proposed  in  this 
petition)  to  the  U.S.  general  population 
should  not  occur. 

G.  Effects  on  the  bnmune  and  Endocrine 
Systems 

Hydrogen  peroxide  is  not  structiually 
similar  to  any  known  chemical  capable 
of  producing  adverse  effect  on  the 
endocrine  system. 

H.  International  Tolerances 

The  petitioner  understands  that  there 
are  no  current  estabUshed  Maximum 
Residue  Levels  (MRLs)  for  hydrogen 
peroxide. 

2.  Ecolab  Inc. 

PP  9F5039 

EPA  has  received  a  pesticide  petition 
(9F5039)  from  Ecolab  Inc.,  370  Wabasha 
Street.  N..  St.  Paul,  MN  55102. 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(d),  to 
amend  40  CFR  part  180  to  establish  an 
exemption  from  the  requirement  of  a 
tolerance  for  the  residues  of 
peroxyacetic  acid  in  or  on  all  foods 
when  the  residues  are  the  results  of  the 
lawful  application  of  a  foods  contact 
surface  sanitizer  containing 
peroxyacetic  acid  up  to  500  ppm  as  a 
sanitizing  solution  in  food  handling 
establishments. 

Pursuant  to  section  408(d)(2)(A)(i)  of 
the  FFDCA,  as  amended,  Ecolab  Inc.  has 
submitted  the  following  summary  of 
information,  data,  and  arguments  in 
support  of  their  pesticide  petition.  This 
summary  was  prepared  by  Ecolab  Inc. 
and  EPA  has  not  fully  evaluated  the 
merits  of  the  pesticide  petition.  The 
summary  may  have  been  edited  by  EPA 
if  the  terminology  used  was  unclear,  the 
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summary  contained  extraneous 
material,  or  the  summary 
unintentionally  made  the  reader 
conclude  tqat  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner. 

A.  Product  ^ame  and  Proposed  Use 
Practices     i 

The  request  is  to  exempt  from  the 
requirement  of  a  tolerance,  residues  of 
peroxyacetit  acid  in  or  on  all  food  when 
such  residues  result  from  the  lawful  use 
of  peroxyac^tic  acid  as  a  component  in 
a  food  contact  surface  sanitizer. 

The  residues  which  do  remain  are  not 
of  toxicological  significance. 

B.  Product  Identity/Chemistry 

1 .  Identity!  of  the  pesticide  and 
corresponding  residues.  Residues  of 
peroxyacetit^  acid  are  not  expected  on 
food  becaus^  peroxyacetic  acid  reacts 
immediately  on  contact  with  materials 
such  as  food,  reducing  agents  and 
catalysts  an^  is  degraded  to  moieties 
which  preseht  no  toxicological  concern 
(Reregistration  EUgibiUty  Decision, 
Peroxy  Compounds,  U.S.  EPA.  EPA  738- 
R-93-030).  1|ie  ultimate  degradation 
products  of  peroxyacetic  acid  are  acetic 
acid  (which  Is  generally  regarded  as  safe 
in  food  up  0*15  %,  21  CFR  184.1,005), 
water  and  o<ygen.  The  degradation 
products  of  ieroxyacetic  acid  are  not  of 
toxicological  concern. 

2.  Magnitude  of  residue  and  method 
used  to  determine  the  peroxyacetic  acid 
residue.  Not  ^Applicable. 

3.  A  stateipent  of  why  an  analytical 
method  for  qetecting  and  measuring  the 
peroxyacetid  acid  levels  of  the  pesticide 
residue  are  not  needed.  Because  this 
petition  is  a  request  for  an  exemption 
and  residues!  are  not  expected  on  food 
from  use  of  peroxyacetic  acid  as  a 
component  df  a  food  contact  surface 
sanitizer  on  ^ood  contact  surfaces. 

C.  Mammalian  Toxicological  Profile 

Based  on  t^ie  current  body  of 
toxicological!  literature  available, 
adverse  effedts  are  not  expected  when 
used  in  the  proposed  manner. 

D.  AggregateiExposure 

Dietary  exposure — i.  Food.  There  are 
no  establish^  U.S.  food  tolerances  for 
peroxyaceticiacid.  The  U.S.  EPA 
estabhshed  ati  exemption  from  the 
requirement  pf  a  tolerance  for  residues 
of  the  antimicrobial  pesticide 
peroxyacetic  acid,  in  or  on  raw 
agricultural  commodities,  in  processed 
commoditie^  when  such  residues  result 
from  the  lawful  use  of  peroxyacetic  acid 
as  an  antimidrobial  agent  on  fruits, 
vegetables,  tree  nuts,  cereal  grains, 
herbs,  and  spaces  up  to  100  ppm. 


According  to  the  1993  RED, 
peroxyacetic  acid  is  used  in  dairy/ 
cheese  processing  plants,  on  food- 
processing  equipment  and  in 
pasteurizers  in  breweries,  wineries  and 
beverage  plants.  While  some  contact 
may  occur  between  treated  equipment 
and  food,  no  residues  are  expected  since 
only  trace  amounts  would  come  in 
contact  with  food  having  contacted 
treated  equipment  and  the  compound 
degrades  rapidly  in  air  and  in  contact 
with  organic  materials  to  acetic  acid 
(which  is  generally  regarded  as  safe  in 
food  up  0.15  %,  see  21  CFR  184.1005). 
oxygen  and  water.  In  addition, 
peroxyacetic  acid  may  be  safely  used  on 
food-processing  equipment,  utensils, 
and  other  food-contact  articles 
according  to  the  Food  and  Drug 
Administration  (FDA)  (21  CFR 
178.1010,  Sanitizing  Solutions). 

Dietary  exposure  from  these  uses  is 
possible;  however,  peroxyacetic  acid 
reacts  immediately  upon  contact  with 
materials  such  as  food  and  degrades  to 
moieties  which  present  no  toxicological 
concern.  The  addition  to  dietary 
aggregate  exposure  of  peroxyacetic  acid 
as  described  in  this  petition  is  expected 
to  be  zero. 

ii.  Drinking  water.  There  is  no 
concern  about  the  potential  for  transfer 
of  peroxyacetic  acid  residues  (both  the 
parent  compound  any  degradates)  to 
buman  drinking  water  because  the  use 
sites  for  peroxyacetic  acid  listed  in  the 
1993  RED  include  indoor  food,  indoor 
non-food,  indoor  medical^nd  indoor 
residential.  Peroxyacetic  acid  is 
approved  for  use  as  an  antimicrobial 
agent  on  fruits,  vegetables,  tree  nuts, 
cereal  grain,  herbs,  and  spices.  It  is 
essentially  impossible  that  residues 
from  these  uses  or  the  proposed  use  will 
transfer  peroxyacetic  acid  residues  (both 
the  parent  and  any  degradates)  to  any 
sources  of  human  drinking  water.  In 
addition,  the  degradation  products  of 
peroxyacetic  acid  in  aqueous  solutions 
are  acetic  acid  (which  is  generally 
regarded  as  safe  in  food  up  0.15%,  see 
21  CFR  184.1005),  water  and  oxygen. 
These  degradation  products  are  not  of 
toxicological  concern. 

Because  of  the  physical  chemistry  of 
this  pesticide,  it  is  unlikely  that  any 
States  are  conducting  water  monitoring 
programs  for  peroxyacetic  acid, 
iii.  Non-dietary  exposure.  The 
estimated  non-occupational  exposure  to 
peroxyacetic  acid  has  been  evaluated 
based  on  its  proposed  use  pattern. 
According  to  the  1993  RED,  the 
compound,  in  the  form  of  a  soluble 
concentrate/liquid,  is  used  in  industrial 
and  commercial  settings. 

Peroxyacetic  acid  is  highly  reactive 
and  short-lived  because  of  the  inherent 


instability  of  the  peroxide  bond  (OO 
bond)  and,  because  the  peroxide  bond  is 
weak,  transformation  to  acetic  acid, 
water  and  oxygen  is  very  highly  favored 
thermodynamically  (1993  RED).  The 
degradation  products  of  peroxyacetic 
acid  in  aqueous  solutions  are  acetic  acid 
(which  is  generally  regarded  as  safe  in 
food  up  0.15%,  see  21  CFR  184.1005). 
water  and  oxygen.  The  degradation 
products  of  peroxyacetic  acid  are  not  of 
toxicological  concern. 

The  potential  for  any  non- 
occupational exposure  under  the  use 
proposed  in  this  petition  to  the  general 
population  (including  children)  is 
unlikely.  Peroxyacetic  acid  is  proposed 
in  this  petition  to  be  used  only  at 
commercial  establishments  (including 
farms)  and  is  not  proposed  for  use  in  or 
aroimd  the  home. 

E.  Cumulative  Exposure 

When  used  as  proposed,  peroxyacetic 
acid  decomposes  quickly;  there  is  no 
reasonable  expectation  that  residues  of 
these  compounds  will  remain  in  human 
food  items  in  accordance  vfith  40  CFR 
180.3.  The  mode  of  action  of  this 
pesticide  is  oxidation.  Other  chemicals 
that  may  share  a  similar  mode  of  action 
are  peroxyacetic  acid  and  potassium 
peroxymonosulfate  sulfate  as  listed  in 
the  1993  RED.  Combining  exposures  to 
these  compounds  could  be  appropriate; 
however,  each  degrades  rapidly  (due  to 
the  peroxy  bond,  the  O-O  bond)  into 
compounds  that  are  not  toxicologically 
significant  (including  water,  oxygen, 
and  carbon  dioxide). 

F.  Safety  Determination 

1.  U.S.  population.  Peroxyacetic  acid 
natiually  degrades  to  acetic  add  (which 
is  generally  regarded  as  safe  in  food  up 
0.15%,  see  21  CFR  184.1005),  water  and 
oxygen  which  would  not  pose  a  health 
risk  to  the  U.S.  general  population. 
These  degradation  products  are  not  of 
toxicological  concern. 

2.  Infants  and  children.  Peroxyacetic 
acid  naturally  degrades  to  acetic  acid 
(which  is  generally  regarded  as  safe  in 
food  up  0.15%,  see  21  CFR  184.1005), 
water  and  oxygen  which  would  not  pose 
a  health  risk  to  the  U.S.  population 
subgroup  of  infants  and  children.  These 
degradation  products  are  not  of 
toxicological  concern.  Residues  of 
peroxyacetic  acid  are  not  expected  on 
food  from  use  of  peroxyacetic  acid  as  a 
component  of  a  food  contact  surface 
sanitizer  on  food  contact  surfaces.  The 
residues  do  not  bioaccumulate  in 
livestock  and/or  poultry  that  consume 
treated  feedstuffs  because  peroxyacetic 
acid  is  highly  reactive  and  short-lived 
due  to  the  iniierent  instability  of  the 
peroxide  bond  (O-O  bond).  Because  the 
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peroxide  bond  is  weak,  transformation 
to  acetic  acid,  water  and  oxygen  is  very 
highly  favored  thermodynamically 
(1993  RED).  The  degradation  products 
of  peroxyacetic  acid  are  acetic  acid 
(which  is  generally  regarded  as  safe  in 
food  up  0.15%.  see  21  CFR  184.1005). 
water  and  oxygen.  Therefore,  exposure 
of  the  pesticide  chemical  (from  the  use 
proposed  in  this  petition)  to  the  U.S. 
general  population  should  not  occur. 

G.  Effects  on  the  Immune  and  Endocrine 
Systems 

Peroxyacetic  acid  is  not  structurally 
similar  to  any  known  chemical  capable 
of  producing  adverse  effect  on  the 
endocrine  system. 

H.  International  Tolerances 

The  petitioner  imderstands  that  there 
are  no  current  established  Maximum 
Residue  Levels  (MRL)  for  peroxyacetic 
acid. 

(FR  Doc.  98-2553  Filed  2-2-98;  8:45  am] 
BiLLmaCOOE  68M-5»-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6228-7] 

Response  to  Recommendations  from 
the  Children's  Health  Protection 
Advisory  Committee  Regarding 
Evaluation  of  Existing  Environmental 
Standards 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


summary:  EPA  asked  the  federal 
Children's  Health  Protection  Advisory 
Committee  (CHPAC)  to  reconunend  five 
existing  standards  that  may  merit 
reevaluation  in  order  to  further  protect 
children's  environmental  health.  This 
document  includes  EPA's  response  to 
the  CHPAC  recommendations.  EPA  wrill 
reevaluate  the  chloralkali  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  (mercury);  the 
implementation  and  enforcement  of  the 
(Farm)  Worker  Protection  Standards; 
pesticide  tolerances  for 
organophosphates  (chlorpyrifos, 
dimethoate,  methyl  parathion);  atrazine 
pesticide  tolerances  and  Maximum 
Contaminant  Level  in  drinking  water; 
and  will  review  indoor  and  ambient  air 
quaUty  as  they  relate  to  asthma.  EPA's 
decision  to  reevaluate  is  based  in  large 
part  on  recommendations  from  the 
Children's  Health  Protection  Advisory 
Committee  and  public  comments  in 
response  to  a  Federal  Register 
document  of  October  3. 1997. 


In  September  1996,  EPA  issued  a 
report  on  Environmental  Health  Threats 
to  Children  (EPA  175-F-96-001)  that 
described  how  and  why  diildren  are 
affected  by  an  array  of  complex 
environmental  threats  to  their  health. 
The  report  included  a  National  Agenda 
to  Protect  Children's  Health  from 
Environmental  Threats  in  which  EPA 
called  for  a  national  commitment  to 
ensure  a  healthy  future  for  our  children. 
We  called  on  national,  state  and  local 
policy  makers — as  well  as  each 
community  and  family — to  learn  about 
the  environmental  threats  our  children 
face;  to  participate  in  an  informed 
national  policy  debate  on  how  together 
we  can  best  reduce  health  risks  for 
children;  and  to  take  action  to  protect 
oiu-  Nations's  future  by  protecting  our 
children. 

The  first  element  of  the  National 
Agenda  committed  the  Administration 
to  ".  .  .  ensure,  as  a  matter  of  national 
policy,  that  all  standards  EPA  sets  are 
protective  enough  to  address  the 
potentially  heightened  risks  faced  by 
children — so  as  to  prevent 
environmental  health  threats  wherever 
possible — and  that  the  most  significant 
ciurent  standards  be  reevaluated  as  we 
learn  more."  We  further  state  that  "... 
EPA  will  select — with  public  input  and 
scientific  peer  review — five  of  its  most 
significant  public  health  and 
environmental  standards  to  reissue  on 
an  expedited  basis  under  this  new 
policy." 

Background 

bi  order  to  meet  our  commitment  to 
pubUc  input,  EPA  sought  advice 
through  two  channels:  formal  notice  and 
comment,  and  the  formation  of  a 
Federal  Advisory  Committee  composed 
of  individuals  representing  diverse 
viewpoints.  On  October  3. 1997,  EPA 
issued  a  docxmient  and  request  for 
comments  from  the  public  as  to  existing 
EPA  standards  that,  if  revised  as  a  result 
of  review  and  evaluation,  would 
strengthen  and  increase  children's 
environmental  health  protection.  EPA 
received  comments  bam  18  individuals 
and  organizations.  (Attachment  A  to  this 
document  includes  the  list  of 
submitters,  a  summary  of  the  comments, 
and  EPA's  response  to  the  pubUc 
comments.)  Further,  on  September  9, 
1997,  EPA  issued  a  document  in  the 
Federal  Register  that  it  had  established 
a  Children's  Health  Protection  Advisory 
Committee  (CHPAC)  under  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  to  advise  the  Administrator  on 
various  issues  of  children's 
environmental  health  protection. 

One  of  the  first  actions  imdertaken  by 
the  CHPAC,  at  the  request  of  EPA,  was 


to  develop  a  set  of  recommendations  to 
the  Administrator  concerning  which 
existing  rules  EPA  should  reevaluate. 
They  started  by  reviewing  the  public 
comments  that  were  submitted  in 
response  to  the  October  3. 1997,  Federal 
Register  document.  Based  on  extensive 
deliberations  the  CHPAC  submitted 
their  recommendations  in  a  consensus 
report  dated  May  28, 1998.  (See 
Attachment  B  for  the  selection  criteria 
used  by  the  CHPAC  in  their 
deliberations.)  The  following  section 
fists  the  CHPAC  recommendations, 
excerpts  the  discussion  that 
accompanied  the  recommendations  in 
the  report  (in  italics),  and  outlines 
EPA's  response. 

We  congratulate  the  Children's  Health 
Protection  Advisory  Committee  for  their 
success  in  deliberating  and 
recommending  actions  to  improve 
EPA's  regulations.  We  beUeve  that 
EPA's  response  to  these 
recommendations  advances  our  goal  to 
better  protect  our  Nation's  children. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  a  need  for  further  information 
you  may  write  to  Meg  Kelly,  Office  of 
Children's  Health  Protection.  USEPA 
(MS1107).  401  M  Street.  SW. 
Washington,  D.C.  20460; 
(kelly.margaret@epa.gov). 
SUPPLEMENTARY  INFORMATION: 

CHPAC  Recommendation:  Reevaluate 
the  National  Emission  Standard  for 
Hazardous  Air  Pollutants  (NESHAP)  for 
Chloralkali  Plants 

CHPAC  Report  Discussion:  "The 
CHPAC  recommends  that  EPA  take  a 
hoUstic  approach  to  evaluate  all  sources 
of  merciuy  emissions.  Mercury  is  a 
relevant  issue  to  more  than  one  media 
(air,  water),  which  contributes  to  its 
entry  into  the  environment,  for  example, 
by  electricity  (coal-burning)  generation, 
incineration  and  discharge  into  water 
sources.  Himian  exposure  occurs 
primarily  through  fish  consumption. 
Mercury  exposure  is  associated  with 
adverse  health  effects  in  humans. 
Depending  on  dose,  the  effects  can 
range  from  severe  to  less  severe,  most 
notably,  neurological,  developmental^ 
and  reproductive  effects. 

By  the  end  of  1998,  EPA  is  scheduled 
to  complete  a  multimedia  strategy 
addressing  mercury.  We  support  EPA's 
multimedia  approach  and  schedule  for 
the  issuance  of  this  strategy. 

We  encourage  EPA  to  proceed 
dihgently  with  implementation  to 
protect  children  from  mercury 
emissions,  including  those  from 
municipal,  medical,  and  hazardous 
waste  combustion. 

Although  the  CHPAC  selected  the 
National  Emission  Standard  for 
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Hazardous  -  ^ir  Pollutants  (NESHAP)  for 
chloralkali  ilants  for  reevaluation,  EPA 
resources  si  lould  not  be  diverted  from 
the  evaluati  an  of  other  larger  sources  of 
mercury  emission.  Important  criteria  for 
its  selection  are  that  the  standard  has 
not  been  re-  evaluated  or  revised  since 
its  promulgation  in  1973,  children's 
health  was  i  lot  considered  in  the 
original  devtelopment  of  the  standard, 
and  new  infcrmation  and  data  based  on 
peer  reviewed  science  suggest  that  risks 
to  children  <  ind  the  persistent  and 
bioaccumuli  itive  nature  of  mercury  were 
not  consideied  during  the  setting  of  the 
standard. 

The  CHPi^C  recognizes  the  Water 
Quality  Criteria  Standard  as  one  means 
by  which  th^  EPA  can  regulate  the 
prevention  cjf  contaminated  fish  by 
mercury  and  ensure  children's 
protection  fijom  hazardous  levels  of 
mercury.  Thte  CHPAC  recommends  that 
EPA  address  the  largest  sources  of 
mercury  emissions  expeditiously  and 
prevent  furtier  contamination  of  fish  by 
revising  the  Water  Quality  Criteria 
Standard.  Studies  have  shown  that  once 
mercury  enters  water,  either  directly  or 
through  air  deposition,  it  can 
bioaccumulate  in  fish  and  animal  tissue 
at  the  top  of  ihe  food  chain  in 
concentrations  much  greater  than  those 
found  in  water. 

Another  specific  concern  is  the 
emission  of  mercury  from  electric  (coal- 
burning)  utility  boilers  (regulatory 
deterrainatioti  by  the  EPA  is  due  in 
November  1998).  Important  criteria  for 
its  selection  ire  that  there  is  ciirrently 
no  regulation  of  hazardous  air  pollutant 
emissions,  s^ch  as  mercury,  from 
electric  utility  boilers,  and  electric 
utility  boileri  are  the  largest  contributor 
of  overall  anthropogenic  soxu-ces  of 
mercury  emissions  in  the  United  States 
(EPA  Mercuiif  Report  to  Congress 
1997)."  I 

EPA 's  Response:  EPA  agrees  with  the 
CHPAC  recommendation  that  the 
NESHAP  for  fchloralkali  plants  be 
revisited  andj  has  begun  a  process  to 
revise  this  standard.  A  proposed  rule 
will  include  ^missions  limits  based  on 
control  technblogy  and  on  management 
practices.  EPA  projects  a  proposal  date 
of  November  1999,  and  expects  to  issue 
a  final  standalrd  in  November  2000.  In 
order  to  ensure  protection  of  children, 
the  Office  of  Air  and  Radiation  (OAR) 
will  analyze  the  risk  fi-om  chloralkali 
plants  to  supDort  the  rule  making — an 
unusual  step  for  a  technology-based 
standard.  Hofrever,  OAR  believes  the 
risk  assessment  will  provide  us  with 
information  on  potential  children's  risks 
that  is  important  to  determining  the 
appropriate  li  ivel  of  the  standard. 
Results  of  the  risk  analysis  may  be  used 


to  justify  setting  a  standard  more 
stringent  than  the  maximum  achievable 
control  technology  (MACT)  floor,  but 
any  standard  set  will  be  no  less 
stringent  than  the  floor. 

Discussion:  On  November  16, 1998, 
EPA  issued  a  draft  Multimedia  Strategy 
for  Priority  Persistent,  Bioaccumulative, 
and  Toxic  Pollutants  (http:// 
www.EPA.gov/pbt/strategy.htm).  This 
strategy  includes  a  multifaceted  draft 
Action  Plan  for  Mercury.  EPA  believes 
that  this  action  plan  addresses  the 
concerns  expressed  by  the  CHPAC  in 
their  report.  It  recognizes  the 
multimedia  threat  posed  by  methyl 
mercujy — the  compound  to  which 
mercury  is  transformed  through  natural 
environmental  processes — and  the  need 
to  control  human  exposure  to  methyl 
mercury,  through  multiple  concerted 
approaches  targeted  at  air,  water, 
sediment  and  land.  Further,  EPA  is 
proposing  additional  reporting  of 
mercury  releases  imder  the  Toxic 
Release  Inventory  to  improve  citizens' 
right  to  know  about  releases  in  their 
environment. 

EPA  has  taken  several  important  steps 
to  reduce  the  levels  of  mercury, 
including  reducing  emissions  from 
municipal  waste  combustors  and 
medical  waste  incinerators.  These 
combined  actions,  once  fully 
implemented  (December  2000  for 
municipal  waste  combustors;  September 
2002  for  medical  waste  incinerators) 
will  reduce  mercury  emissions  caused 
by  human  activities  by  50%  from  1990 
levels.  EPA  also  entered  into  a 
partnership  with  the  American  Hospital 
Association  whose  goal  is  to  virtually 
eliminate  hospital  mercury  waste  by  the 
year  2005. 

Further,  final  regulations  for 
hazardous  waste  combustion  facilities 
(incinerators,  cement  kilns,  lightweight 
aggregate  kilns)  are  expected  to  be 
promulgated  in  February  1999.  The  EPA 
is  responding  to  extensive  public 
comment  including  new  emissions  data 
and  comments  on  the  methodology  used 
to  estimate  mercury  emissions  from 
these  facilities.  The  final  rule  is 
expected  to  achieve  a  substantial  overall 
reduction  in  mercury  emissions  from 
these  hazardous  weiste  combustion 
facilities. 

The  CHPAC  highlighted  their  concern 
that  EPA  resources  not  be  diverted  from 
the  evaluation  of  other  larger  sources  of 
mercury  emission.  EPA  assures  the 
CHPAC  that  the  Mercury  Action  Plan 
addresses  all  known  important  sources 
of  mercury.  For  example,  EPA  is  also 
developing  regulations  to  limit 
emissions  of  hazardous  air  pollutants, 
including  mercury,  from  five  additional 
source  categories — industrial. 


commercial,  other  nonhazardous  solid 
waste  combustors,  gas  turbines,  and 
stationary  internal  combustion  engines. 
Proposed  regulations  are  due  by  the  end 
of  the  year  2000.  In  addition,  EPA  will 
consider  the  impacts  to  children's 
health  along  with  many  other  factors 
(e.g.,  controllability  and  costs)  as  part  of 
the  regulatory  determination  for  coal- 
fired  electric  utility  power  plants. 

EPA  agrees  with  the  CHPAC  that  we 
should  revise  water  quality  criteria  that 
are  used  by  states  and  tribes  to  establish 
enforceable  water  quality  standards. 
EPA's  Office  of  Water  (OW)  is 
accelerating  development  of  a  revised 
water  quality  human  health  criterion  for 
mercury  which  will  reflect  two  major 
departures  from  past  approaches: 

•  A  revised  hiunan  health 
methodology  will  provide  for  use  of 
bioaccumulation  factors  to  estimate  the 
build  up  of  mercury  in  fish-tissue  rather 
than  using  bioconcentration  factors. 
This  means  that  water  quality  criteria 
will  now  be  based  on  biomagnification 
in  the  food  chain.  An  improved  means 
to  estimate  fish  consimipUon  is  also 
included.  A  draft  revised  Water  Quality 
Criteria  Methodology  for  Human  Health 
was  published  in  August  1998. 
Although  not  regulations,  these  criteria 
do  propose  fish  intake  and  body  weights 
that  more  accurately  reflect  actual 
characteristics  of  women  of  childbearing 
age  and  children.  OW  is  taking  public 
comment  on  the  proposal.  A  final 
human  health  criteria  methodology  is 
projected  to  be  available  by  the  end  of 
1999. 

•  An  updated  human  health  risk 
assessment  will  result  fit)m  an 
interagency  review  of  recent  human 
data  on  methyl  mercury.  This  review 
will  concentrate  on  levels  of  exposure  to 
mercury  associated  with  subtle 
neurological  endpoints  and  is  aimed  at 
achieving  consensus  among  Federal 
agencies  on  estimates  of  human  risk.  A 
workshop  was  conducted  in  November 
1998.  In  addition,  Congress  required,  in 
the  report  that  accompanied  EPA's  1999 
appropriation,  a  18-month  National 
Academy  of  Sciences  study  and 
recommendation  on  the  reference  dose 
for  methyl  mercury.  This  study  will 
begin  in  January  1999.  A  peer  review  of 
application  of  the  new  methodology  to 
methyl  mercury  is  projected  for 
completion  by  mid  2000. 

Finally,  the  CHPAC  report  indicated 
concerns  about  emissions  of  mercury 
from  electric  (coal-burning)  utility 
boilers.  In  order  to  support  a  regulatory 
determination  (now  required  by 
December  15,  2000)  and  potential  future 
regulatory  action,  EPA  will  gather  high 
quality  emissions  data  about  coal-fired 
electric  generating  plants  to  address 
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current  uncertainties  about  mercury 
emissions.  To  accomplish  this,  we  are 
requiring  all  coal-fired  power  plants 
above  25  megawatts  (MW)  to  provide 
the  results  of  analysis  to  determine  the 
mercury  content  of  the  coal  they  are 
burning.  In  addition,  a  sample  of  plants 
will  be  required  to  perform  stack  testing 
for  quantity  and  species  of  mercury 
emissions.  The  information  obtained 
from  this  effort  will  allow  EPA  to 
calculate  the  amount  and  species  of 
merciuy  emitted  by  each  coal- fired 
plant  above  25  MW.  This  information 
will  be  available  to  the  public. 

CHPAC  Recommendation:  Reevaluate 
the  (Farm)  Worker  Protection 
Standards 

CHPAC  Report  Discussion:  "Children 
may  be  exposed  to  pesticides  through 
employment  in  farm  work,  by  eating 
firuits  and  vegetables  directly  from  the 
fields  while  at  work,  or  by  drift  from 
field  applications  to  neighboring 
residential  areas  and  schools.  Pregnant 
and  lactating  women  who  work  in  farm 
fields  or  reside  in  neighboring  areas  can 
also  expose  fetuses  and  neonates  to 
pesticides.  The  cvurent  (farm)  worker 
protection  standard  has  not  considered 
these  pesticide  exposures  to  children. 
Under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  EPA  has  the  authority  to 
regulate  these  childhood  and  prenatal 
exposures  to  pesticides  through  the 
worker  protection  standard  including 
labeling,  reentry  intervals,  personal 
protective  equipment,  worker  education 
and  training,  and  posting  and  signs. 

The  CHPAC  recommends  that  EPA 
expeditiously  re-evaluate  the  worker 
protection  standard  in  order  to 
determine  whether  it  adequately 
protects  children's  health.  In  its 
reevaluation.  EPA  should,  for  example, 
consider  using  standardized  data  on  size 
and  age-specific  weight  and  height  for 
modeling  children's  exposure  when 
more  specific  data  on  children's 
exposure  to  individual  pesticides  may 
be  lacking." 

EPA's  Response:  EPA  agrees  with 
CHPAC  that  improvements  are  needed 
in  its  regulatory  efforts  to  protect  the 
health  of  children  in  agricultural  areas. 
Because  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
gives  EPA  broader  authority  than 
identified  by  CHPAC.  however.  EPA 
intends  to  carry  out  a  more 
comprehensive  set  of  initiatives  than 
recommended  by  CHPAC.  Specifically. 
EPA  is  working,  or  planning  work,  in 
the  following  areas;  consistency  and 
effectiveness  in  state  implementation 
and  enforcement  of  the  Worker 
Protection  Standards  (WPS);  application 


of  available  regulatory  tools;  verification 
of  national  compliance;  determination 
whether  the  regulation  is  meeting  its 
goal;  education  of  farmers,  workers,  and 
state  regulators;  reassessment  of  the 
scope,  quality,  and  medium  of  safety 
training;  and  educating  the  medical 
community.  In  particular,  we  agree  that 
we  need  to  better  address  the  safety 
needs  of  women  and  children  as 
agricultural  workers.  The  following 
discussion  outlines  steps  that  EPA  is 
prepared  to  take  to  improve  the  health 
of  farm  worker  children  in  response  to 
the  specific  CHPAC  recommendations. 

EPA  is  committed  to  conduct  an 
internal  review  of  the  process  used  to 
establish  entry  intervals  for  pesticides  in 
order  to  affirm  that  the  process 
adequately  factors  in  the  special  needs 
of  children  and  women  employed  as 
farm  workers.  The  review  will  be 
conducted  in  1999.  However,  it  is  not 
EPA's  plan  to  repropose  the  Worker 
Protection  Standard  (WPS)  because  we 
believe  implementation  and 
enforcement  of  the  standard  can  be 
improved  to  protect  the  health  of 
children  who  work  in  agriculture 
writhout  a  regulatory  change. 

EPA's  Office  of  Pesticide  Programs  is 
in  the  process  of  revising  its  exposure 
assessment  Standard  Operating 
Procedures.  We  anticipate  the  result 
vfill  be  to  account  for  and  better 
characterize  pesticide  exposure 
scenarios  involving  spray  drift  and  other 
residential  exposures  that  may  occur 
from  pesticide  use  in  nearby  agricultural 
areas  or  from  agricultural  workers  who 
may  carry  pesticide  residues  into  the 
home. 

On  a  broader  level,  EPA  is  proposing 
a  national  assessment  of 
implementation  and  enforcement  of  the 
WPS.  The  assessment  will  include  the 
establishment  of  a  worker  protection 
assessment  group  composed  of  EPA,  the 
U.S.  Department  of  Agriculture  (USDA), 
the  Department  of  Labor  (DOL),  the 
Department  of  Health  and  Human 
Services  (DHHS),  state  regulators,  state 
extension  service  safety  educators,  farm 
worker  advocacy  groups,  farm  worker 
service/training  associations, 
agricultural  employer  associations,  farm 
worker  clinicians'  networks,  and  others 
to  provide  national  direction  to  state 
programs.  The  goals  of  the  group  will  be 

to: 

•  Assess  the  current  program  status: 

•  Generate  a  consortium  of  interests 
that  can  effect  change  in  the  programs; 

•  Provide  a  means  to  foster  the 
partnerships  essential  to  make  the 
program  work; 

•  And  most  important,  to  provide  a 
continuing  forum  to  focus  and  resolve 
worker  protection  issues. 


The  worker  protection  assessment 
group  v\rill  be  established  and  begin 
work  in  1999.  It  will  develop  a  strategic 
plan  for  the  national  worker  protection 
program  and  issue  annual  reports 
detailing  acconplishments  and  progress 
toward  achieving  its  goals. 

Discussion:  EPA  will  also  collect 
actual  data  on  pesticide  exposures  by 
co-funding  and  providing  consultation 
to  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  for  pesticide  case  reporting 
projects  (surveillance  systems)  in  five 
states:  California.  New  York.  Texas, 
Oregon  and  Florida.  The  surveillance 
systems,  located  in  the  state  health 
department,  include  the  collection  of 
reports  on  human  incidents  of  pesticide 
intoxication,  review  of  trends  in  disease 
over  time  and  the  response  to  outbreaks 
of  disease.  There  is  emphasis  placed  on 
outreach  and  training  to  involved 
groups  within  the  community  (industry/ 
farmers,  workers,  community  residents, 
health  care  providers  and  local 
government).  Whenever  possible, 
information  is  obtained  on  take-home 
exposures  to  children  as  well  as 
evaluation  of  child  or  adolescent  farm 
work.  It  is  anticipated  that  preliminary 
data  on  the  first  year  of  pesticide  case 
reports  for  these  five  states  will  be 
available  in  late  1999. 

In  April  1998.  EPA  held  a  workshop 
to  initiate  a  multi  agency  effort  to  create 
a  national  plan  for  increasing  training 
and  awareness  among  health  care 
providers  of  pesticide-related  health 
conditions  ("Pesticides  and  National 
Strategies  for  Health  Care  Providers"). 
This  initiative  is  led  by  EPA  in 
partnership  with  the  DOL,  HHS  and 
USDA.  Workshop  proceedings  have 
been  distributed  and  working  groups  are 
developing  implementation  strategies.  A 
national  meeting  is  anticipated  in  late 
1999  to  provide  a  fonmi  for  public 
discussion  of  the  final 
recommendations. 

EPA  will  also  continue  its  role  in 
providing  coordination  and  expertise  to 
the  following  important  activities 
targeted  at  children  who  work  in 
agriculture: 

•  EPA  initiated  a  study  of  pesticide 
exposure  among  children  living  along 
the  US-Mexico  border  as  part  of  the 
Border  XXI  environmental  health 
project.  Currently,  the  study  design  is 
being  developed.  EPA  staff  will  provide 
medical  consultation  to  the  research 

team. 

•  In  1998.  the  first  federally-funded 
research  centers  dedicated  solely  to 
studying  children's  environmental 
health  hazards  were  selected.  The  joint 
EPA/HHS  funding  created  eight 
"Centers  of  Excellence  in  Children's 
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Environmeiital  Health  Research."  Two 
of  these  ceniters  involve  farm  worker 
children:  Toe  University  of  California  at 
Berkeley  will  evaluate  pesticide 
exposures  and  related  growth  / 
developmental  status  in  the  Salinas 
area,  and  th0  University  of  Washington 
will  study  tie  health  of  children  living 
in  the  farm  ivorker  community  in 
Yakima  Valjey. 

•  EPA  contributed  funds  and  had 
representation  on  the  planning 
committee  fbr  the  Pediatric 
Enviroimier^al  Health  Conference  to  be 
held  in  San  f'rancisco  in  September 
1999.  The  conference  will  focus  on 
pediatric  environmental  health  and  will 
target  health  care  providers  as  well  as 
the  trainers/professors  of  health  care 
providers.  Sections  of  the  conference 
will  deal  wijh  pesticides  and  children's 
health. 

CHPAC  Recommendation:  Reevaluate 
the  Atrazina  Drinking  Water  Maximum 
Contaminant  Level  (MCL)  and  the 
Atrazine  Pe^cide  Tolerance 

Contaminani  Level  (MCL)  and  the 
Atrazine  Pesticide  Tolerance 

CHPAC  Report  Discussion:  "Atrazine 
is  a  herbicide  that  belongs  to  the  triazine 
class.  Atrazilie  has  been  linked  to 
adverse  healm  effects  including  cancer 
and  birth  defiects.  Atrazine  has  been 
detected  in  drinking  water  throughout 
the  Midwest  and  other  parts  of  the 
nation.  Whe^i  EPA  established  the 
tolerance  and  1991  drinking  water 
standards  fo|  atrazine,  children's 
differential  exposure  was  not 
..considered  ajid  children's  differential 
susceptibiUty  was  not  fully  evaluated. 
New  information  has  since  become 
available  to  the  EPA  concerning  the 
mechanism  bf  action  underlying  its 
carcinogenic} effect.  Hormonal  effects 
were  further  Investigated  and  triggered 
the  need  for  the  reevaluation  of  both  the 
carcinogenicieffects  of  this  compound  as 
well  as  the  developmental  and 
reproduction!  studies.  Reviewing  the 
tolerances  a^d  the  established  drinking 
water  standard  in  concert  will  provide 
EPA  with  an  opportunity  to  evaluate  a 
chemical's  irppact  on  children's  health 
via  aggregate  routes  of  exposure. 
Reconsideration  of  the  tolerances  and 
drinking  water  standard  for  atrazine 
should  be  given  top  priority  in  EPA's 
implementation  of  the  Safe  Drinking 
Water  Act  an^  the  Food  Quahty 
Protectipn  Att." 

EPA 's  Response:  The  preliminary  risk 
assessment  f(ir  atrazine  will  be  prepared 
by  December!  1999  and  published  as  part 
of  a  Reregistiition  EUgibility  Docxmient 
by  June  200ol  The  public  will  have  60 
days  to  comrfeent  on  the  Atrazine 


findings  following  publication  of  this 
document. 

The  drinking  water  standard  will  be 
based  on  the  new  risk  assessment 
conducted  by  the  pesticide  office. 
Reevaluation  of  the  atrazine  Maximum 
Contaminant  Level  (MCL)  should  be 
complete  approximately  18  months  after 
the  risk  assessment  is  completed. 

Discussion:  The  triazine  pesticides  are 
in  the  first  tier  of  pesticides  that  EPA  is 
re-evaluating  in  order  to  comply  with 
the  requirements  of  the  Food  Quality 
Protection  Act.  Scientific  questions 
regarding  the  health  effects  of  the 
triazine  pesticides  should  he  resolved 
by  September  2000.  EPA's  Science 
Advisory  Board  (SAB)  and  Science 
Advisory  Panel  (SAP)  will  be  examining 
key  issues  related  to  the  risk  assessment, 
including  cancer  mechanism,  in  the  fall 
of  1999.  Once  EPA  receives  comment 
from  the  SAB/SAP,  the  Agency  will 
complete  a  comprehensive  review  of  the 
risks  and  benefits  of  the  use  of  atrazine, 
including  the  following  assessments: 

•  Evaluate  the  concentrations  of  the 
pesticide  in  water  and  assess  risk  in 
drinking  water  for  infants,  children,  and 
adults; 

•  Assess  dietary  risk  fi-om  ingestion 
in  adult  and  children's  diet; 

•  Determine  requirements  for  use  of 
personal  protective  equipment,  re-entry 
time,  and  application  method,  including 
an  evaluation  of  children  workers  and 
re-entry  intervals; 

•  Assess  ecological  risk;  and 

•  Consider  economic  factors  and 
alternative  pesticides  during  the 
analysis  of  benefits. 

CHPAC  Recommendation:  Reevaluate 
Pesticide  Tolerances  for  Methyl 
Parathion,  Dimethoate,  and 
Chlorpyrifos 

CHPAC  Report  Discussion:  "EPA 
scientific  panels  have  found  that 
organophosphate  and  carbamate 
insecticides  disrupt  the  central  nervous 
system  via  a  cholinesterase  inhibition 
mechanism  of  toxicity.  Because 
children's  central  nervous  systems 
continue  to  develop  until  puberty,  they 
are  particularly  vulnerable  to  the  effects 
of  some  neiu-otoxins.  Children  can  be 
exposed  to  these  insecticides  through 
food,  homes,  schools,  employment,  and 
other  sources. 

Data  indicate  that  children's  patterns 
of  dietary  intake  are  distinct  from 
adults'  patterns.  When  EPA  established 
the  tolerances  for  these  insecticides, 
children's  differential  exposure  was  not 
considered  and  children's  differential 
susceptibility  was  not  fully  evaluated. 
Of  the  39  pesticides  registered  for  use 
on  food,  thirteen  are  detected  in  food 
according  to  FDA  and  USDA  pesticide 


residue  data.  Five  of  these  accoimt  for 
90  percent  of  the  dietary  risk  of 
neurotoxicity  and  three  (methyl 
parathion,  dimethoate,  and  chlorpyrifos) 
represent  the  bulk  of  that  risk. 
Reconsideration  of  the  tolerances  for 
these  three  pesticides  should  be  given 
top  priority  in  terms  of  data  collection 
and  other  necessary  steps  in  EPA's 
implementation  of  the  Food  Quality 
Protection  Act." 

EPA 's  Response:  The  preliminary  risk 
assessment  for  dimethoate  was  released 
for  a  60-day  public  comment  period  on 
September  9, 1998.  The  next  steps  in  the 
process  for  this  pesticide  include 
analyzing  the  comments  received; 
deciding  whether  to  revise  the  risk 
assessment  based  on  the  comments;  and 
proposing  risk  mitigation  measures  to 
address  any  concerns,  including  dietary, 
worker,  and  ecological,  identified  in  the 
risk  assessment.  By  the  end  of  January 
1999,  EPA  will  issue  a  revised  risk 
assessment  and  any  proposed  risk 
mitigation  measures  for  60  days  of 
public  comment. 

The  preliminary  risk  assessment  for 
methyl  parathion  has  been  completed, 
reviewed  by  the  registrant  for  errors, 
and  is  now  available  for  public 
comment.  The  public  will  have  60  days 
to  comment  on  the  risk  assessment. 
Following  public  review,  the  assessment 
for  methyl  parathion  will  follow  the 
same  process  as  dimethoate. 

The  preliminary  draft  risk  assessment 
for  chlorpyrifos  is  being  worked  on  and 
is  expected  to  be  completed  in  Spring 
1999.  Following  completion,  it  will 
proceed  in  the  same  way  as  dimethoate 
and  methyl  parathion. 

Discussion:  Organophosphates  are  in 
the  first  tier  of  pesticides  that  EPA  is  re- 
evaluating in  order  to  comply  with  the 
requirements  of  the  Food  Quality 
Protection  Act.  EPA  is  presently 
working  on  a  methodology  to  assess 
cumulative  risks  posed  by  the 
organophosphate  pesticides  as  a  group, 
and  will  explicitly  include  data  on 
children's  risk  in  the  risk  assessments. 
We  expect  to  propose  such  a 
methodology  in  the  summer  of  1999  for 
a  60-day  public  comment  period. 
Moreover,  EPA  is  following  a  process 
recommended  by  the  federal  Tolerance 
Reassessment  Advisory  Committee  to 
increase  the  transparency  of  EPA's  risk 
assessments  and  decisions,  and  allow 
the  public  to  participate  in  the  process. 

CHPAC  Recommendation:  Review  the 
following  areas  as  they  relate  to 
Asthma: 

•  Indoor  Air  Quahty 

•  Ambient  Air  Quality  Standards 
(Particulate  Matter,  Sulfur  Dioxide) 
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CHPAC  Report  Discussion:  "The 
CHPAC  recognizes  the  high  priority  in 
addressing  childhood  asthma  and  the 
need  to  better  understand  and  respond 
to  the  relationship  of  asthma  prevalence 
and  exacerbation  to  indoor  and  ambient 
air  quality.  It  also  recognizes  that  indoor 
air  quality,  which  can  significantly 
aggravate  and  may  contribute  to  the 
development  of  childhood  asthma, 
demands  timely  scientific  study  tmd 
action.  Definitive  progress  in  these  areas 
using  a  sound  scientific  approach  will 
result  in  a  significantly  improved  health 
outcome  for  all  children.  EPA's  Science 
Advisory  Board  and  the  Presidential/ 
Congressional  Commission  on  Risk 
Assessment  and  Risk  Management  have 
also  identified  indoor  air  pollution  as  a 
high  human  health  risk  warranting 
additional  attention. 

Selecting  a  broad  area  rather  than  a 
single  standard  was  a  purposeful 
decision  by  the  CHPAC  designed  to 
encourage  a  comprehensive 
examination  of  all  aspects  of  air  quality. 
The  CHPAC  strongly  desired  to  address 
asthma.  The  CHPAC  encourages  a 
holistic  review  of  outdoor  and  indoor 
air  quality  and  strongly  feels  that  this  is 
a  more  useful  recommendation  than  the 
identification  of  a  specific  standard. 
Examples  include  evaluating  the 
effectiveness  of  existing  EPA  guidance 
on  indoor  air  quality  relating  to  asthma 
and  additional  emphasis  on  protecting 
the  health  of  children  with  asthma  in 
development  of  PM  monitoring  and 
research  programs. 

By  including  this  broad  category,  the 
CHPAC  is  hopeful  that  EPA  will  take  a 
leadership  role  by  providing  impetus  for 
action  with  regard  to  indoor  air 
(including  environmental  tobacco 
smoke  (ETS),  pesticides,  biological 
contaminants,  and  volatile  organic 
chemicals)  through  a  coordinated 
strategy  with  other  federal  agencies.  The 
CHPAC  recommends  that  EPA  continue 
to  support  sound  research  programs  on 
concentrations  and  exposure 
assessments  of  ambient  air  pollutants  on 
asthma,  such  as  PM.  and  to  obtain 
timely  exposure  data  for  risk 
assessments  in  areas  such  as  the  short- 
term  SO2  standard. 

The  CHPAC  recognizes  that  much  of 
the  value  of  the  regulatory  re-evaluation 
effort  is  identification  of  process 
improvements  that  can  be  applied  to 
future  risk  assessment  and  rulemaking 
efforts.  The  CHPAC  further  recognizes 
that  a  disciplined  approach  in  the  area 
of  air  quality  can  have  high  learning 
value,  given  the  breadth  and  diversity  of 
the  issues  and  the  potential  to  promote 
multi-agency  coordination  and 
cooperation." 


EPA's  Response:  EPA  strongly  agrees 
with  the  CHPAC's  recommendation  that 
EPA  undertake  a  fully  integrated  effort 
to  address  both  indoor  and  outdoor 
pollution  factors  that  contribute  to 
childhood  asthma.  As  CHPAC  is  aware, 
asthma  rates  in  the  U.S.  have  been 
increasing  at  an  alarming  rate  and 
particularly  troubling  is  the  fact  that 
asthma  has  increased  160%  in  children 
less  than  five  years  of  age  since  1980. 
Approximately  5.5  million  children 
now  suffer  from  asthma;  150,000  are 
hospitalized  each  year;  and  asthma  is 
the  leading  cause  of  school  absenteeism 
due  to  chronic  illness. 

Efforts  to  integrate  and  expand  the 
Agency's  commitment  to  addressing  the 
multifaceted  asthma  issue  are  being 
addressed  under  the  President's  Task 
Force  on  Children's  Environmental 
Health  Risks  and  Safety  Risks.  The  Task 
Force  has  identified  asthma  as  one  of 
four  Priority  Areas  to  receive  special 
emphasis.  EPA,  along  with  the 
Department  of  Health  and  Human 
Services  and  other  Federal  Agencies,  is 
developing  a  comprehensive  cross- 
government  action  plan  to  address 
asthma.  The  action  plan  will  identify 
the  research  and  surveillance  activities 
needed  to  understand  the  causes  of 
childhood  asthma  and  the  scope  of  the 
problem  as  well  as  identify  the  public 
health  practice  and  outreach  needs  and 
opportunities  to  begin  to  turn  the  tide 
on  childhood  asthma  rates.  Experts  on 
asthma-related  and  environmental 
issues  from  EPA,  the  Department  of 
Health  and  Human  Services,  and  the 
Department  of  Housing  and  Urban 
Development  are  collaborating  in  this 
effort. 

The  action  plan  calls  for  substantially 
increased  emphasis  on  asthma  research, 
asthma  surveillance  activities,  and 
increased  implementation  of  public 
health  programs  to  reduce  childhood 
asthma  by  reducing  environmental 
asthma  triggers.  The  action  plan  places 
significant  emphasis  on  reducing  the 
disproportionate  burden  of  asthma  on 
minorities  and  children  living  in 
poverty,  on  community-based  programs, 
effective  partnerships,  and  evaluation  of 
programs.  The  action  plan  will  contain 
specific  recommendations  and  key 
actions  to  be  taken  in  the  following 
areas: 

•  Strengthening  and  accelerating 
research  on  environmental  factors  that 
cause  or  worsen  asthma; 

•  Expanding  implementation  of 
public  health  programs  that  use  the  best 
available  scientific  knowledge  to  reduce 
environmental  exposures  to  asthma 
triggers,  including  indoor  and  ambient 
air  pollution; 


•  Establishing  a  nationwide 
surveillance  system  for  collecting  and 
analyzing  asthma  data;  and, 

•  Identifying  and  eliminating 
inequalities  in  the  health  burden  of 
asthma  with  respect  to  poor  and 
minority  children. 

In  FY99,  EPA  is  substantially 
expanding  its  programs  to  address  the 
environmental  factors  that  affect  asthma 
in  children: 

•  EPA  has  funded  eight  Centers  for 
Children's  Environmental  Health  and 
Prevention  Research,  five  of  which  are 
specifically  focused  on  asthma. 

•  EPA  is  also  developing  an 
integrated  research  strategy  to  address 
ambient  air  pollution  sources  such  as 
ozone  and  particulate  matter  that  may 
exacerbate  asthma,  as  well  as  to  better 
understand  the  relationship  between 
asthma  and  indoor  pollutants  such  as 
dust  mite  and  cockroach  allergen, 
molds,  and  other  indoor  contaminants 
such  as  pesticides  and  VOC's. 

•  We  are  also  funding  a 
comprehensive  assessment  of  the  role  of 
indoor  allergens  in  the  induction  and 
exacerbation  of  asthma  through  the 
National  Academy  of  Sciences  Institute 
of  Medicine. 

•  EPA  is  expanding  education  of 
physicians  and  other  health  care 
providers,  teachers,  school 
administrators,  children  and  parents 
about  those  factors  that  are  known  to 
contribute  to  childhood  asthma  triggers 
such  as  tobacco  smoke  and  allergens  in 
homes,  schools  and  day  care  facilities. 
We  will  place  significant  emphasis  on 
evaluating  existing  and  developing 
programs  for  effectiveness. 

Attachment  A— Public  Comments 
Responding  to  Federal  Register 
Document  Dated  October  3, 1997  (62  FR 
51854-51855).  "Review  and  Evaluation 
of  EPA  Standards  Regarding  Children's 
Health  Protection  From  Environmental 
Risks" 

In  the  October  3.  1997,  Federal 
Register  document  EPA  asked  the 
public  to  submit  conunents  to  help  the 
Agency  determine  which  five  existing 
standards  merited  reevaluation  for  the 
following  reasons: 

•  New  scientific  information  or  data 
are  available  indicating  adverse  effects 
on  children; 

•  There  is  a  new  understanding  of 
routes  of  exposure  to  children; 

•  The  regulated  substance  is 
persistent  and  bioaccumulative; 

•  New  methodologies  to  evaluate 
human  health  risks  are  available; 

•  New  epidemiology  studies  exist; 

•  New  toxicity  studies  exist; 

•  New  environmental  monitoring 


studies  exist. 


5282 


Federal  Register/ Vol.  64,  No.  22 /Wednesday,  February  3,  1999/Notices 


Following 
organization! 
commented 


sa  list  of  the  18 
or  individuals  who 
n  the  document: 


American  Lu^g  Association 
American  Wi  iter  Works  Association 

(AWWA)  Government  Affairs  Office 
California  Communities  Against  Toxics 
Chemical  Manufacturers  Association 

(CMA) 
Chemical  Spi  tcialties  Manufacturers 

Associatioi  t 
Children's  Environmental  Health 

Network 
Citizen-at-Laige 

City  of  Milwt  ukee  Health  Department 
The  Connecti  cut  Agricultiu-al 

Experiment  Station 
ESC  Consulting 

Florida  Inten  lational  University 
Missouri  DejBrtment  of  Health 
National  Ass^iation  of  County  and  City 

Health  Offitials  (NACCHO) 
The  NationallCenter  for  Lead-Safe 

Housing  (Tpe  Center) 
Natural  Resoirces  Defense  Council 
Rhone-Foulelic 
Seeger,  Potter  Richardson,  Luxton, 

Joselow  &  Brooks,  L.L.P  for  the  Lead 

Industries  Association,  Inc.  (LIA) 

State  of  Wisconsin 

Following  IS  a  summary  of  comments 
submitted  bykhe  18  organizations  or 
individuals  ii^  response  to  the  Federal 
Register  document: 

1.  EPA  should  also  include  recently 
promulgated  standards  as  part  of  the 
standard  review. 

2.  EPA  should  select  for  review  the 
national  air  q|iality  standards  for 
particulate  matter,  nitrogen  dioxide  and 
sulfur  dioxide 

3.  The  Am^ican  Lung  Association 
(ALA)  filed  a  legal  challenge  to  EPA's 
decision  not  to  revise  the  national  air 
quality  standard  for  sulfur  dioxide. 
Regardless  of  khe  court  decision.  ALA 
recommends  mat  EPA  include  the 
sulfur  dioxidt  standard  for  review  and 
evaluation.    I 

4.  AWWA  ioes  not  believe  that  at  this 
Ume  there  is  s  ufficient  data  to  warrant 

a  change  in  e:dsting  drinking  water 
regulations. 

5.  The  Safe  Drinking  Water  Act 
(SDWA)  typically  considers  children 
separately  in  ;-isk  assessment  process. 

6.  The  Safe  Drinking  Water  Act 
(SDWA)  requires  EPA  to  review  existing 
drinking  wat^  standards  every  six  years 
which  will  ensure  new  data  and 
information  vill  be  considered. 

7.  Concerned  about  the  impact  to 
children's  hetlth  from  persistent, 
bioaccumulative  toxins  (PBTs) — 
dioxins,  PCBs  and  mercury. 

8.  PCBs  are  toxic  to  children  during 
brain  develop  ment. 


9.  Millions  of  lbs.  of  PCBs  remain  in 
use  and  dispersed  into  the  environment 
through  mismanagement  and  accidents. 

10.  The  latest  mercury  study  and 
ATSDR  Toxicological  Report  on 
mercury  cannot  correctly  quantify  or 
locate  mercury  emissions  due  to 
inadequate  monitoring  and  reporting. 

11.  EPA  reports  that  1.6  million 
women/children  are  at  risk  from 
mercury  poisoning. 

12.  Perchlorate  is  an  endocrine 
disrupting  chemical  that  affects 
children's  brain  development;  action 
level  should  be  set  to  protect  children 
not  adults. 

13.  Despite  the  FQPA,  we  remain 
concerned  about  the  exposure  of 
children  to  pesticides  through  food  and 
non-food  exposures.  There  is  evidence 
of  increased  rates  of  leukemia  in  homes 
with  pesticide  application. 

14.  A  programmatic  review  of  PBTs 
and  their  impact  on  children  is 
absolutely  necessary. 

15.  Many  of  the  hazardous  air 
pollutants,  for  which  no  emission  limits 
are  being  set,  are  reproductive  and 
developmental  toxicants. 

16.  Standard  as  defined  in  the  Federal 
Register  document  is  too  narrow. 

17.  EPA  should: 

(a)  more  closely  coordinate  efforts  to 
protect  children's  health  with  other 
federal  agencies  to  ensure  that  limited 
federal  resources  are  focused  on  the 
biggest  health  risks  to  children; 

(b)  consider  for  review  certain 
regulatory  standards  that  due  to  their 
imposition,  inadvertently  increase  risk 
to  children;  and 

(c)  clarify  criteria  for  evaluating 
proposed  changes  to  existing 
regulations. 

18.  EPA  should  work  with  the 
Chemical  Specialties  Manufacturers 
Association  to  reform/streamline 
registration  of  antimicrobial  and 
pesticide  products  to  assure  these 
products  are  available  to  protect 
children  and  others  from  exposure  to 
microorganisms  and  insect  borne 
diseases. 

19.  EPA  should  review  standards  and 
compliance  programs  related  to 
drinking  water  to  assure  drinking  water 
is  free  from  microorganisms  caused  by 
inadequate  disinfection. 

20.  EPA  should  promote  effective 
cleaning  products  as  part  of  its  indoor 
air  quality  program  and  its  child  health 
initiative. 

21.  We  recommend  that  EPA  review 
and  discourage  publications  that 
recommend  that  consumers  formulate 
their  own  household  cleaning  products, 
which  could  increase  environmental 
risks  to  children  and  others. 

22.  The  Network  strongly  urges  the 
Agency  to  take  a  broader  view  of  what 


is  considered  a  "standard"  for  the 
purposes  of  this  review. 

23.  The  Agency  needs  to  review  how 
its  risk  assessments  are  conducted,  the 
default  assumptions  used,  and  change 
them  to  appropriately  reflect  pediatric 
issues. 

24.  The  Agency  should  evaluate  the 
standards  it  is  considering  for  review  in 
large  part  based  on  assumptions 
inherent  in  the  risk  assessments  (e.g., 
did  the  exposure  estimates  account  for 
children's  behavior;  did  toxicology 
studies  include  fetal  and  neonatal 
exposure;  did  the  standard  consider 
appropriate  toxicological  endpoints?) 

25.  The  Agency  needs  to  look  at 
chemicals  by  class  or  by  mechemism  of 
action  as  "one  standard"  rather  than  a 
chemical-by-chemical  approach. 

26.  The  Agency  should  use  this 
exercise  as  an  Agency-wide  education 
opportunity  to  further  the  goals  of  the 
child  health  protection  initiative  and  to 
expedite  the  universal  adoption  of 
similar  practices  throughout  the 
Agency. 

27.  "The  five  standards  selected  should 
be  from  a  variety  of  different  program 
offices  or  across  program  offices. 

28.  The  Agency  should  move 
expeditiously,  set  aggressive  deadlines 
and  follow  them. 

29.  The  Agency  must  review  all 
standards  and  should  publicly 
annoimce  the  process  and  schedule  by 
which  it  will  conduct  the  review. 

30.  Persistent  toxic  substances  are  too 
dangerous  to  the  biosphere  and 
environment,  deleterious  to  the  human 
condition  and  should  not  be  released  in 
the  environment  in  any  quantity. 

31.  Risk  assessment  and  chemical-by- 
chemical  regulation  imdermine 
pollution  prevention  efforts — 
elimination  of  persistent  toxic 
substances  should  not  be  subject  to  a 
risk  benefit  calculation. 

32.  Although  fluoride  is  often  not 
considered  a  toxic  substance,  it  is 
suspected  to  impact  the  mental 
development  of  children. 

33.  We  propose  addressing  the 
cumulative  effects  of  various  pathways 
of  exposure. 

34.  The  specific  recommendations  are 
based  on  problems  evident  in  our  urban 
environments — children  of  these 
families  may  be  especially  vulnerable 
because  of  conditions  associated  with 
poverty: 

(a)  Persistent  toxins  in  the  drinking 
water  supply  (cadmium  and 
compounds,  chlordane,  DDT/DDE, 
Dieldrin,  Hexachlorobenzene,  a-HCH, 
lead  and  compounds,  Lindane,  Mercury 
and  compounds,  PCBs,  Polycyclic 
organic  matter  (POM),  TCDD  (dioxins). 
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TCDF  (furans).  Toxaphene.  Nitrogen 
compounds); 

(bj  Volatile  organics  found  in  ambient 
air  in  urban  areas; 

(c)  Lead  in  soil — ^there  appear  to  be 
conflicting  standards  among  the  EPA. 
HUD,  and  U.S.  Public  Health  Service 
regarding  lead  in  soils.  A  imiversal 
standard  would  be  helpful  in  the  battle 
against  child  lead  poisoning.  The 
standards  for  lead  do  not  address 
multiple  source  exposure; 

(d)  Aeroallergens  in  the  household — 
oirrently  no  standard — ^EPA  may  want 
to  be  more  proactive  with  the  increase 
in  childhood  asthma; 

(e)  Fish  consiunption  advisories — 
relative  to  mercury  and  PCBs  cxurent 
standards  do  not  address 
bioaccumulation  effects  in  children;  and 

(f)  Common  pesticides  and  herbicides 
frequently  used  in  lawn  care. 

35.  EPA  should  consider  the  risk  of 
arsenic  exposiire  to  children  through 
arsenic  treated  wood. 

36.  Children  may  be  exposed  to 
arsenic  from  treated  wood  products  by 
direct  hand  to  mouth  contact  with  the 
wood  or  from  arsenic  contaminated  soil 
imder  wooden  decks.  Soil  may  become 
contaminated  by  leaching,  deterioration 
of  the  wood,  or  sawdust  generated 
during  construction. 

37.  Arsenic  is  linked  to  skin  and 
bladder  cancer. 

38.  Research  links  arsenic  to  lower 
IQs. 

39.  50.000.000  poimds  of  arsenic  are 
imported  into  the  U.S.  every  year  for 
treating  lumber. 

40.  MilUons  of  treated  decks  and 
playscapes  leach  arsenic  into  the  soil 
and  children  are  exposed  via  direct 
contact  with  the  wood  and  the  soil. 

41.  EPA  is  inconsistent  in  the 
application  of  its  policies  and 
regulations  (i.e..  safety  factors  to  protect 
children's  health.) 

42.  If  arsenic  were  evaluated  today  it 
would  not  stand  up  to  the  risk 
calculations  under  FQPA. 

43.  The  arsenic  MCL  is  17-fold  greater 
than  the  triazine  MCL  even  thou^ 
arsenic  has  an  estimated  100-fold 
greater  NOAEL  than  triazine  and  is  a 
class  "A"  human  carcinogen. 

44.  There  is  no  explanation  for  a 
decade-old  delay  in  acting  to  lower  the 
arsenic  MCL  which  may  have  caused 
harm  to  an  entire  generation  of  children 
exposed  to  imported  arsenic  in  a  variety 
of  ways  that  are  unique  to  children's 
active  daily  lives. 

45.  We  propose  that  EPA  review  the 
standards  for  lead  poisoning  in  the 
following  areas:  paint,  soil.  dust,  and 
drinking  water. 

46.  All  public  water  systems  shall  be 
fluoridated  to  improve  the  dental  health 
of  children. 


47.  All  pubUc  and  private  water 
system/supplies  shall  be  safe  for 
children  to  drink. 

48.  Children  shall  reside  in  adequate 
housing  that  is  not  dangerous,  crowded 
or  cost  more  than  30%  of  family 
income. 

49.  Children  shall  not  be  exposed  to 
high  concentrations  of  lead  in  their 
environment. 

50.  Recommends  systematically 
reevaluating  all  standards. 

51.  Hope  that  standards  are  selected, 
reviewed,  and  adopted  with  respect  to 
their  impact  at  the  local  level. 

52.  Suggest  that  EPA  consider 
standards  for  asthma  hazards  such  as 
mites,  mold,  and  cockroaches. 

53.  The  National  Center  for  Lead- Safe 
Housing  (the  Center)  has  worked  with 
EPA  in  the  development  of  standards  for 
lead.  The  person  submitting  the 
comment  also  indicated  that  the  Center 
is  broadening  its  mission  to  include 
enviroiunental  hazards  and  hopes  to 
work  with  EPA  if  the  agency  decided  to 
work  on  standards  related  to  children's 
respiratory  diseases. 

54.  "Standard"  as  described  in  the 
FRN  is  too  restrictive — all  EPA 
standards  (including  existing  and 
technology  based).  guideUnes  (risk 
assessment  and  toxicological).  and 
unregulated  threats  should  also  be 
considered. 

55.  The  following  five  proposals 
address  the  solicitation  of  the  FRN  but 
should  not  be  seen  as  an  endorsement 
of  the  EPA  strategy,  but  rather  an 
illustration  of  the  types  of  threats  from 
which  children  are  not  well  protected: 

(a)  Review  of  tolerances  for  all 
pesticides  which  act  via  inhibition  of 
acetyl  cholinesterase; 

(b)  Review  of  tolerance  for  all  triazine 
herbicides  found  in  drinking  water  in 
the  U.S.; 

(c)  Review  of  drinking  water 
standards  for  microorganisms  and 
disinfection  byproducts; 

(d)  Review  of  all  standards  designed 
to  protect  children  from  environmental 
lead  exposure,  and  issuance  of  the  Title 
X  lead  hazard  disclosure  rules;  and 

(e)  Review  of  the  SO2  air  quality 
standard  to  protect  children  wath 
asthma,  issuance  of  standards  for  acid 
aerosols  and  diesel  exhaust,  and 
vigorous  implementation  of  the  new 
standard  for  ozone  and  fine  particulates 
to  protect  the  asthmatic  children. 

56.  A  variety  of  environmental 
influences  are  risks  to  children's  health 
including  intake  by  pregnant  mothers  of 
alcohol,  cigarettes,  and  controlled 
substances.  Other  factors  that  affect 
children's  health  include  diet  and 
access  to  adequate  medical  care. 


57.  We  encourage  EPA  to  examine 
those  standards  which  give  exposure  to 
lead,  radon,  and  asbestos. 

58.  The  Lead  Industries  Association  is 
concerned  that  the  mention  of  lead 
exposure  in  the  FRN  as  a  children's 
health  problem  gives  the  impression 
that  one  or  more  lead  regulations  should 
be  tightened  to  adequately  protect 
children's  health.  From  the  outset  lead 
regulations  have  been  developed  to 
protect  children's  health. 

59.  Existing  lead  regulations  are 
protective  of  children's  health  and 
should  not  be  included  in  the 
Committee's  list  of  regulatory  standards 
needing  reconsideration  and  downward 
revision.  Children's  blood  lead  levels 
are  declining  imder  the  existing  lead 
regulatory  regime  and  there  is  no  need 
or  justification  for  costly,  more  stringent 
regulation. 

60.  Many  serious  health  problems 
afflict  our  nation's  children — including 
the  need  for  imiversal  immunization 
and  prenatal  care,  reduction  of  infant 
mortality  rates,  and  threats  from  the 
rising  risk  of  HTV  infection,  abuse, 
neglect,  drug  use,  and  violence. 

61.  The  use  of  water  containing  the 
action  level  for  copper  would  more  than 
double  the  amount  of  copper  in  an 
infant's  diet.  Infants  less  than  two  years 
of  age  have  a  limited  abiUty  to  excrete 
copper. 

62.  Children  who  consume  more  than 
two  servings  of  fish  per  week  can 
develop  elevated  blood  mercury  levels. 

63.  Instead  of  a  drinking  water 
standard,  EPA  has  a  lifetime  health 
advisory  for  ammonia-nitrate  based  on 
the  taste/odor  threshold  instead  of  a 
health-based  effect.  Studies  associate 
ammonia  ingestion  with  alteration  in 
the  gastric  mucosa  and  risk  of  gastric 
cancer  neurotoxicity. 

EPA  Response  to  Federal  Register 
Document  Comments 

EPA  beheves  all  the  comments  had 
merit,  however,  not  all  of  them  were 
directed  at  the  question  we  asked,  i.e., 
to  identify  existing  standards  that  were 
worthy  of  reevaluation  to  better  protect 
children's  envfronmental  health.  Nor 
did  they  all  address  issues  within  the 
piuview  of  EPA.  Some  of  those  who 
commented  asked  us  to  reevaluate 
recently  promulgated  standards,  which 
we  had  specifically  excluded  from 
coverage  in  the  document.  In  addition, 
standards  currently  in  litigation  were 
determined  by  EPA  to  be  inappropriate 
for  reevaluation  at  this  time.  However. 
EPA  did  consider  all  comments  that 
recommended  existing  standards  for 
reevaluation.  Further,  all  the  comments 
were  referred  to  the  CHPAC  work  group 
cltarged  with  submitting 
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recommendations  to  the  Agency  for  re- 
evaluating existing  standards. 

In  many  instances.  EPA  found  that 
there  was  no  [new  information  sufficient 
to  support  a  qecision  to  revise  an 
existing  standard.  For  example,  in  the 
case  of  dioxiii,  the  Agency  is  revising  its 
risk  assessmfflit,  but  that  information  is 
not  yet  available.  When  it  is  available, 
the  Agency  niay  re-evaluate  existing 
standards  if  that  is  indicated  by  new 
data.  Similarly,  EPA  is  engaged  in  a 
large,  multi  j^ar  research  and  data 
collection  effort  to  better  define  health 
risks,  occurrence  and  exposure,  and 
treatment  effectiveness  for  microbial 
contaminants  and  disinfection 
byproducts  in  drinking  water.  Research 
areas  include' reproductive  and 
developmental  effects,  and  sensitive  sub 
population  exposures.  The  final  Stage  I 
Rule  for  Disinfectants  and  Disinfectant 
By  Products  was  issued  on  December 
16,  1998.  A  health  assessment  for 
fetuses,  infants  and  children  was 
conducted  tolsupport  the  rule. 

In  some  caSes,  EPA  is  already  engaged 
in  re-evaluating  standards  identified  in 
the  public  coinments.  Examples  include 
the  ree valuation  of  the  organophosphate 
and  triazine  pesticides.  The  Agency  is 
required  by  tJje  Food  Quality  Protection 
Act  (FQPA)  tQ  re-evaluate  all  pesticide 
tolerances,  baling  new  decisions  on 
aggregate  exposures  and  common 
mechanisms  of  action.  The  FQPA 
requires  use  of  an  additional  uncertainty 
factor  to  protect  children  unless  reliable 
data  demonstrate  the  additional  factor  is 
unnecessary.  Further,  the  Agency  issued 
on  November  16,  1998,  a  Draft 
Multimedia  Strategy  for  Priority 
Persistent,  Bipaccuimulative,  and  Toxic 
(PET)  Pollutaiits  which  includes  an 
Action  Plan  f^r  Mercury.  The  goal  of  the 
strategy  is  to  further  reduce  risks  to 
human  healthi  and  the  environment 
from  existing  and  future  exposure  to 
priority  PBTs isuch  as  mercury,  dioxins, 
furans,  chlordane,  DDT,  dieldrin, 
toxaphene,  hgxachlorobenzene,  alkyl- 
lead  and  PCB$.  Further  a  draft  rule  for 
identifying  le^d  hazards  in  dust,  soil 
and  paint  was  issued  on  June  3, 1998. 

In  summary.  EPA's  decisions  to 
reevaluate  thq  Chloralkali  NESHAP 
(mercixry);  th^  implementation  and 
enforcement  df  the  (Farm)  Worker 
Protection  Standards;  pesticide 
tolerances  for  the  organophosphates 
(chlorpyrifos.jdimethoate,  methyl 
parathion);  atfazine  (pesticide  tolerance 
and  MCL);  and  to  review  indoor  and 
ambient  air  quality  as  they  relate  to 
asthma  are  ba^d  in  part  and  are 
supported  by  tecommendations 
received  through  the  Federal  Register 
docimient  and  from  the  Children's 
Health  Protection  Advisory  Committee. 


Attachment  B—CHPAC  Screening 
Criteria  to  Select  Rules  for  Re- 
Evaluation  (2/24/98) 

Children's  health  protection  would  be 
strengthened  if  these  regulation-based 
standards,  policies  or  rules  were  re- 
evaluated and  subsequently  changed 
because: 

A.  Children's  health  was  not 
considered  in  the  original  development 
of  the  standard,  such  as: 

•  Exposure  estimates  did  not 
adequately  account  for  children's 
behavior; 

•  Toxicology  studies  did  not  include 
fetal,  neonatal,  and  early  childhood 
exposure;  or 

•  The  standard  did  not  consider  the 
full  range  of  appropriate  toxicological 
endpoints  for  fetal,  neonatal,  and  early 
childhood  exposure. 

B.  Children's  health  was  considered 
but  new  information  or  data  suggest  the 
standard  does  not  adequately  protect 
children.  The  new  information  or  data, 
based  on  peer-reviewed  science,  may 
include  considerations  such  as: 

•  Descriptions  of  adverse  health 
effects  in  children; 

•  Increased  susceptibility  for  children 
to  specific  substances  because  of  their 
unique  physiology; 

•  New  imderstanding  of  routes  of 
exposure  to  children; 

•  Mechanisms  of  exposure  that  better 
reflect  children's  activities; 

•  Whether,  and  the  extent  to  which 
the  regulated  substance  is  persistent  and 
bioaccumulative; 

•  Improved  methodologies  for 
evaluating  himian  health  risks; 

•  Epidemiology  studies; 
consideration  of  disproportionate 
exposures  to  sub-populations  (e.g., 
geographic,  racial); 

•  Toxicity  studies; 

•  Environmental  monitoring  studies; 
or 

•  Cumulative,  aggregate  risks. 

C.  Major  threats  to  children's  health 
wrill  be  addressed  such  that  a  change  in 
the  regulation  will  result  in  a  significant 
improved  health  outcome  for  children: 

•  Severity  of  health  outcome  of 
concern; 

•  Number  of  children  adversely 
affected; 

•  Substances  to  which  children  are 
highly  exposed;  or 

•  Substances  to  which  children  are 
highly  susceptible. 

D.  Revisions  will  have  broad 
precedent  setting  impacts  in  terms  of 
changing  the  procedures,  guidelines, 
and  overall  culture  of  the  Agency  to 
include  children's  environmental  health 
issues  in  all  aspects  of  its  work. 

E.  Children's  health  issues  could  be 
assigned  higher  priority  for  rules 


selected  (e.g.,  how  revisions  to  the  rules 
fit  Agency  existing  plans/schedules). 

F.  Rules  will  span  a  diverse  list  of 
hazards  (e.g.,  variety  of  substances  and/ 
or  media  programs)  and  a  variety  of 
health  endpoints  (e.g.,  cancer,  non- 
cancer). 

G.  Rules  whose  effectiveness  in 
protecting  children's  health  would  be 
greatly  enhanced  by  revisions  that 
facilitate  its  implementation  or  improve 
its  enforceability. 

Dated:  January  26, 1999. 

E.  Ramona  Trovato, 

Director,  Office  of  Children 's  Health 
Protection. 

[FR  Doc.  99-2447  Filed  2-2-99;  8:45  am) 
BiLUNOcooE  asao-ao-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-61922;  FRL-6060-2] 

Certain  ChemicaJs;  Premanufacture 
Notices 

AGENCY:  Envirormiental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  aiid  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
document  contains  notices  received 
firom  December  17,  to  December  31, 
1998. 

ADDRESSES:  Written  comments, 
identified  by  the  dociunent  control 
number  "[GPPTS-51922J"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW.,  Rm. 
ETG-099  Washington,  IX  20460. 
Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1/ 
6.1  file  format  or  ASCII  file  format.  All 
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comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[OPPTS-51922).  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Expository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
under  "SUPPLEMENTARY 
INFORMATION"  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-531,  401  M  St.,  SW., 
Washington,  DC,  20460,  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  TSCA,  EPA  is  required  to 
publish  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically, 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  application 
requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly,  EPA 
is  required  to  provide  periodic  status 
reports  of  all  chemical  substances 
undergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  been  established  for  this 
notice  under  docket  number  "[OPPTS- 
51922]"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  3  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 


Nonconfidential  Information  Center 
(NCIC),  Rm.  NEM-B607,  401  M  St.,  SW.. 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncicOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  Mill  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

In  the  past,  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely,  EPA  is  consoUdating  these 
separate  notices  into  one  comprehensive 
notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 


listing  of  receipt  of  new  notices  of 
commencement. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  summaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NCIC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551, 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 

Send  all  comments  to  the  address 
listed  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received;  and  (II)  Notices  of 
Commencement  to  manufacture/import. 


I.  80  Premanufacture  Notices  Received  From:  12/17/98  to  12/31/98 


Case  No. 

Received 
Date 

Projected 

Notice 
End  Date 

Manufacturer/Importer 

Use 

Chemical 

P-99-0270 

12/17/98 

03/17/99 

CIBA  Specialty 
Chemicals  Corpora- 
tion 

CIBA  Specialty 

•>  Chemicais  Corpora- 
tion 

CBI 

CBI 
CBI 

(G)    Polymer    Intermediate    for    the 
manufacture  of  optical  devices 

(G)     Pentyl     2,5-bis[[4-[[sub6titutedIJ 
benzoyljoxyl-benzoate 

P-99-0271 

12/17/98 

03/17/99 

(G)    Polymer    intermediate    for    ttie 
manufacture  of  optical  devices 

(G)Amidoamine 

P-99-0272 
P-99-0273 
P-99-0274 

12/17/98 
12/17/98 
12/17/98 

03/17/99 
03/17/99 
03/17/99 

(S)  Curing  agent  for  epoxy  coating 

systems 
(S)  Curing  agent  for  epoxy  coating 

systems 
(S)     StatNllzer     used     in     rubber 

compounding 

(G)  Amidoamine 
(G)  Amidoamine 
(G)  Alkylated  phenol 

5286 


Case  No. 


P-99-0275 
P-99-0276 

P-99-0277 

P-99-0278 

P-99-0279 
P-99-0280 
P-99-0281 
P-99-0282 
P-99-0283 
P-99-0284 
P-99-0285 
P-99-0286 
P-99-0287 
P-99-0288 
P-99-0289 
P-99-0290 
P-99-0291 
P-99-0292 
P-99-0293 
P-99-0294 

P-99-0295 
P-99-0296 

P-99-0297 


P-99-0298 
P-99-0299 
P-99-0300 
P-99-0301 
P-99-0302 
P-99-0303 

P-99-0304 

P-99-0305 

P-99-0306 
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80  Premanufacture  Notices  Received  From:  12/17/98  to  12/31/98— Continued 


Received 
:  Date 


1 J /1 7/98 
1W18/98 

12n8/98 

1W18/98 

12/18/98 
1J/17/98 
1J/17/98 
i;  717/98 
11/17/98 
1i/17/98 
i;/17/98 
U  717/98 
1i  717/98 
U  717/98 
1!  717/98 
i:  717/98 
11717/98 
1:717/98 
i;  717/98 
i;!/21/98 

l:!/21/98 
l:!/21/98 

1  V21/98 


E/21/98 

I  12/21/98 

I  12/21/98 

12/22/98 

12/23/98 

12/22/98 


1E/23/98 
12/23/98 

l|2/22/98 


Projected 

Notice 
End  Date 


03/17/99 
03/18/99 

03/18/99 

03/18/99 

03/18/99 
03/17/99 
03/17/99 
03/17/99 
03/17/99 
03/17/99 
03/17/99 
03/17/99 
03/17/99 
03/17/99 
03/17/99 
03/17/99 
03/17/99 
03/17/99 
03/17/99 
03/21/99 

03/21/99 
03/21/99 

03/21/99 


03/21/99 
03/21/99 
03/21/99 
03/22/99 
03/23/99 
03/22/99 

03/23/99 

03/23/99 

03/22/99 


Manufacturer/Importer 


Protein  Technologies 
International,  Inc. 

Ashland  Chemical 
Company  -  Environ- 
mental. Health  & 
Safety 

Dystar  L.  P. 


Dystar  L.  P. 

Dystar  LP. 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

Cytec  Fiberite  Inc.  • 
Winona  Division 


Bedoukian  Research, 
Inc. 

3M  Company  -  group 
compliance  3M 
Automotive  and 
Chemical  Markets 
group 

3M  Company  -  Group 
Compliance  3M 
Automotive  and 
Chemical  Markets 
group 

CBI 

CBI 

CBI 

CBI 

Cardolite  Corporation 

CBI 

Marubeni  Specialty 

Chemicals  Inc 
CBI 

CBI 


Use 


(S)  Component  of  coating  adhesive  in 

paper  and  paper  board  industry 
(G)  Laminating  adhesive 


(S)  Dyestuff  for  cotoration  of  cellukjse 


(S)  Fiber  reactive  dye  for  cotoration  of 
cellulose 

(S)  Fiber  reactive  dye  for  cok>ration  of 

celluk)se 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(S)  Resin  matrix  for  advance  compos- 
ites 


(S)  Chemfcal  intermediate 
(S)  Chemical  intermediate 

(S)  Chemical  intermediate 


(G)  Destructive  use 

(G)  Destructive  use 

(G)  Destructive  use 

(G)  Processing  additive  used  for  pvc 

(S)  Diluent  for  epoxy  resin 

(G)    Additive,    open,    non-dispersive 

use 
(S)  Elastomer  for  adhesive 

(G)  Toner  chemical  (open,  non-dis- 
persive) 
(G)  Starting  material  for  polymers 


Chemical 


(G)  Silane  soy  protein  hydrolyzed 
(G)  Modified  polyurethane 


(G)  2.7-naphthalenedisutfonic  acid,  5- 

substituted-4-hydroxy-3-sul>stituted 

azo,  salt 
(G)  2,7-naphthalenedisulfonic  acid,  4- 

amlno-6-substituted-5-hydroxy-3- 

substituted,  salt 
(G)  Substituted  naphthalenetrisulfonic 

acid  salt 
(G)  Cationic  epoxy  resin 

(G)  Cationic  epoxy  resin 

(G)  Cationic  epoxy  resin 

(G)  Cationic  epoxy  resin 

(G)  Cattonk:  epoxy  resin 

(G)  CatkKik:  epoxy  resin 

(G)  Catkxik:  epoxy  resin 

(G)  Cattonk:  epoxy  resin 

(G)  Catkmk:  epoxy  resin 

(G)  Catk>nk:  epoxy  resin 

(G)  Cationk:  epoxy  resin 

(G)  Cattonk:  epoxy  resin 

(G)  Epoxy  resin 

(G)  Epoxy  resin 

(S)  Phenol,  4,4'-(1- 

methylethylklene)bis-,  polymer  with 
(chloromethyi)  oxirane  and  ar,  ar- 
diethyl-ar-methylbenzenediamine* 

(G)  Acetylenic  acetal 

(G)  Fluoroalkyl  derivative 


(G)  Fluoroalkyl  derivative 


(G)  Organo  aluminium  halkJe 
(G)  Organo  aluminium  halide 
(G)  Organo  aluminium  halide 
(G)  Organotin  compound 
(G)  Substituted  phenoxy  akx>hol 
(G)  AWxrtyl,  2-ethylhexyl  acrylate  co- 
polymer 
(G)  Polyurethane  elastomer 

(G)  Bisphenol  a  type  polyester  resin 

(G)  DKartwxylk:  ackl  ester 
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I.  80  Premanufacture  Notices  Received  From:  12/17/98  to  12/31/98— Continued 


Case  No. 


Received 
Date 


Projected 

Notice 
End  Date 


Manufacturer/Importer 


Use 


Chemical 


P-99-0307 


P-9»-0308 
P-99-0309 

P-99-0310 
P-99-0311 

P-99-0312 
P-9*-0313 


P-99-0314 
P-99-0315 
P-99-0316 


P-99-0317 
P-99-0318 
P-99-0319 


P-99-0320 

P-9^-0321 

P-99-0322 

P-99-0323 

P-9*-0324 

P-99-0325 

P-99-0326 

P-99-0327 
P-99-0328 
P-99-0329 

P-99-0330 

P-99-0331 

P-99-0332 

P-99-0333 

P-99-0334 

P-99-0335 

P-99-0336 

P-99-0337 

P-99-0338 
P-99-0339 
P-39-0340 
P-99-0341 
P-99-0342 


12/22/98 


12/28/98 
12/28/98 

12/23/98 
12/28/98 

12/28/98 
12/23/98 


12/28/98 
12/28/98 
12/28/98 


12/28/98 
12/28/98 
12/28/98 


12/28/98 

12/28/98 

12/28/98 

12/28/98 

12/28/98 

12/28/98 

12/28/98 

12/21/98 
12/29/98 
12/30/98 

12/30/98 

12/30/98 

12/30/98 

12/30/98 

12/30/98 

12/30/98 

12/30/98 

12/30/98 

12/30/98 
12/30/98 
12/30/98 
12/30/98 
12/30/98 


03/22/99 


03/28/99 
03/28/99 

03/23/99 
03/28/99 

03/28/99 
03/23/99 


03/28/99 
03/28/99 
03/28/99 


03/28/99 
03/28/99 
03/28/99 


03/28/99 

03/28«9 

03/28/99 

03/28/99 

03/28/99 

03/28/99 

03/28/99 

03/21/99 
03/29/99 
03/30/99 

03/30/99 

03/30/99 

03/30/99 

03/30/99 

03/30/99 

03/30/99 

03/30/99 

03/30/99 

03/30/99 
03/30/99 
03/30/99 
03/30/99 
03/30/99 


Dystar  L.  P. 


CBI 

Piedmont  chemical  in- 
dustries i,  lie 
CBI 
CBI 

GE  Silicones 

3M  Company  -  Group 
Compliance  3M 
Automotive  and 
Chemical  Markets 
group 

GE  Silicones 

Union  Carbide  Cor- 
poration 
CBI 


CBI 

CBI 

3M  Company  -  Group 
Compliance  3M 
Automotive  and 
Chemical  Markets 
group 

L  Brueggemann, 
Chemical  Company 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 
CBI 
CBI 

E.I.  Du  Pont  De  Ne- 
mours &  Co.  Inc. 
Fal)ricolor,  Inc. 


CBI 

CBI 

Hach  Company 

Fragrance  Resources, 

Inc. 
CBI 

CBI 

CBI 
CBI 
CBI 
CBI 
CBI 


(S)  Fiber  reactive  dye  for  coloration  of 
cellulose;  fiber  reactive  dye  for  col- 
oration of  cellulose 

(G)  Component  of  coating  formulation 

(G)  Dye  Assist 

(G)  Fragrance 

(G)  Commercial  coating,  mechanical 

goods 
(G)  Coating  and  finishes 
(S)  Intermediate 


(G)  Textile  finishnig 

(G)  Site  intermediate 

(G)  Surface  treatment  of  nr>etal 


(G)  Petroleum  additive 
(G)  Chemical  intermediate 
(G)  Polymer  additive 


(G)  Polymerisation  auxiliary 


(G)  Binder  resin  for  automotive  top- 
coat 

(G)  Binder  resin  for  automotive  top- 
coat 

(G)  Binder  resin  for  automotive  top- 
coat 

(G)  Binder  resin  for  automotive  top- 
coat 

(G)  Binder  resin  for  automotive  top- 
coat 

(G)  Binder  resin  for  automotive  top- 
coat 

(G)  Paper  additive 

(G)  Open,  non-dispersive  (coatings) 

(G)  Component  for  coating  in  non-dis- 
persive use 

(G)  Intermediate 

(S)  Dyeing  of  leather 


(G)  Protective  coatings 
(G)  Protective  coatings 

(S)    Selective    growth    inhHjitor    for 

microbiological  media 
(S)  Provided  an  aroma  to  a  finished 

product 
(G)  Industrial  Adhesive  component  for 

open,  non-dispersive  use 
(G)  Industrial  Adhesive  component  for 

open,  non-dispersive  use 
(G)  Consumer  product  ingredient 
(G)  Consumer  product  ingredient 
(G)  Consumer  product  ingredient 
(G)  Consumer  product  ingredient 
(G)  Consumer  product  ingredient 


(G)  2,7-naphthalenedisulfonic  acid,  3- 
(substituted  azo)-&-(sut>stituted 
amino)-4-hydroxy  salt 

(G)  Modified  polyester 

(G)  Substituted  alkylphthalimide 

(G)  Vanillin  ester 

(G)  Mdi  polyester-prepolymer 

(G)  Amino  functional  silicone  polymer 
(G)  Alkylettioxylate  derivative 


(G)  Amino  functional  polyether  func- 
tional silicone  terpolymer 
(G)   Partially  ethoxytated  secondary 

alcohol 
(G)    Aminomethylated    bisphenol    a- 
bisphend   a   epichlorohydnn   poly- 
mer, phosphoric  acid  salt 
(G)  Organometallic  sulfide  complex 
(G)  Metal  sulfide  ammonium  salt 
(G)  Perfluoroalkylsulfonamide  deriva- 
tive 


(S)  Acetic  acid,  hydroxysulfino-, 
diisodium  salt;  acetic  acid, 
hydroxysulfo-.  diisodium  salt' 

(G)  Acrylic  copolymer 

(G)  Acrylic  copolymer 

(G)  Acrylic  copolymer 

(G)  Acrylic  copolymer 

(G)  Acrylic  copolymer 

(G)  Acrylic  copolymer 

(G)  Aliphatic  acid  salt 

(G)  Polyester  polyol 

(G)  Acrylate  functional  pdyurethane 

resin 
(G)  Aliphatic  amine  salt  of  aromatic 

polyamic  acid 
(G)     4-amino-5-hydroxy-6-phenylazo- 

3-sut)stituted      phenyl      azo-naph- 

ttialene  disulfonic  acid 
(G)     Urethane     nxxJified     aromatic 

isocyanate 
(G)     Urethane     modified     aromatic 

isocyanate 
(S)  2,5-cyclohexadien-l-one,  4-[t)is(4- 

hydroxyphenyl)methylene]* 
(S)  3-hexen-1-ol,  2-methyl-2-(3-meth- 

yl-2-butenyl)-* 
(G)   Phenol-resorcinol-catectx)!   resin 

sulfonic  acid,  sodium  salt 
(G)   Phenol-resin   sulfonic  acid,   so- 
dium salt 
(G)  Sut>stituted  aliphatic  alcohol 
(G)  Substituted  aliphatic  alcohol 
(G)  Substituted  aliphatic  alcohol 
(G)  Substituted  aliphatic  alcohol 
(G)  Substituted  aliphatic  alcohol 
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Case  No. 


P-99-0343 
P-99-0344 
P-99-0345 
P-99-0346 
P-99-0347 
P-99-0348 
P-99-0349 


Federal  Register /Vol.  64,  No.  22  /  Wednesday,  February  3,  1999 /Notices 


80  Premanufacture  Notices  Received  From:  12/17/98  to  12/31/98— Continued 


deceived 
Date 


12/30/98 
12/30/98 
12/30/98 
12/30/98 
12/30/98 
12/30/98 
12/30/98 


Projected 

Notice 
End  Date 


Case  No. 


P-98-0644 


03/30/99 
03/30/99 
03/30/99 
03/30/99 
03/30/99 
03/30/99 
03/30/99 


Manufacturer/Importer 


CBI 
CBI 
CBI 
CBI 
CBI 
CBI 
CBI 


Use 


(G)  Consumer 
(G)  Consurner 
(G)  Consumer 
(G)  Consumer 
(G)  Consumer 
(G)  Consumer 
(G)  Consumer 


product 
product 
product 
product 
product 
product 
product 


ingredient 
ingredient 
Ingredient 
ingredient 
ingredient 
ingredient 
ir>gredient 


Chemical 


(G)  Substituted 
(G)  Substituted 
(G)  Substituted 
(G)  Substituted 
(G)  Substituted 
(G)  Substituted 
(G)  Substituted 


aliphatic 
aliphatic 
aliphatic 
aliphatic 
aliphatic 
aliphatic 
aliphatic 


alcohol 
alcohol 
alcohol 
alcohol 
alcohol 
alcohol 
alcohol 


1  Notices  of  Commencement  Received  From:  12/17/98  to  12/31/98 


Received  Date 


12/17/98 


Commence- 
ment/Import 
Date 


12/04/98 


Chemical 


(G)  Grafted  acrylate  polymer  ammonium  salt 


List  of  Subject  > 

Environinenjtal  protection, 
Premanufactui  b  notices. 

Dated:  Januar^  20, 1999 

Oscar  Morales, 

Acting  Director, 
Division,  Office 
Toxics. 


Information  Management 
yf  Pollution  Prevention  and 


(FR  Doc.  99-25! 
BiLUNO  CODE  656<t-6a-F 


1  Filed  2-2-99;  8:45  ami 


FEDERAL 


MAR 


rriME  COMMISSION 


Notice  of  Agrfement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  ol  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  p  arties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  office  of  ti  e  Commission,  800  North 
Capitol  Street  NW.  Room  962. 
Interested  par  ies  may  submit  comments 
on  an  agreemt  nt  to  the  Secretary, 
Federal  Marit;  me  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  thik  notice  appears  in  the 
Federal  Register. 

AgreementNo.:  217-011628-001. 

Title:  The  I^wasaki  Kisen  Kaisha, 
Ltd.  and  Nippon  Yusen  Kaisha  Space 
Charter  Agreetnent. 

Parties:  Ka\irasaki  Kisen  Kaisha,  Ltd. 
("KL"),  Nippdn  Yusen  Kaisha  ("NYK"). 

Synops/s:  The  proposed  modification 
requires  that  i  iny  unused  space  allocated 
to  NYK  may  1:  e  used  by  KL  without 
additional  compensation,  that  all  vessel 
operating  cos  s  shall  be  for  the  account 
of  KL,  deletes  authority  for  the  parties 
to  enter  into  £  greements  with  marine 
terminal  and  stevedore  operators,  and 


provides  for  agreement  on  other 
operational  and  termination  procedures. 

Agreement  No.:  224-201067. 

Title:  Gateway  Terminals  Operating 
Agreement. 

Parties:  Carolina  Stevedoring 
Company,  Inc.,  Cooper/T.  Smith 
Stevedoring  Co.  Inc.,  Ceres  Marine 
Terminals,  Inc. 

Synopsis:  The  parties  are  to  pool  labor 
and  share  expenses  for  providing  TIR 
functions  (inspection  of  carrier  owned 
containers  and  chassis  for  damage)  at 
the  port  of  Savannah.  The  proposed 
agreement  is  to  operate  through  the 
entity,  Gateway  Terminals.  L.L.C.,  a 
company  jointly  owned  in  equal  shares 
by  the  three  members  of  the  agreement. 
The  term  of  the  agreement  is  open 
ended  and  the  agreement  will  be 
considered  active  until  the  parties 
advise  the  Federal  Maritime 
Commission  of  the  termination  of  the 
agreement. 

Dated:  January  28, 1999. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakle, 
Secretary. 

[FR  Doc.  99-2475  Filed  2-2-99;  8:45  ami 
BILUNG  CODE  6730-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freigtit  Forwarder  License; 
Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
freight  forwarder  licenses  have  been 
revoked  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
of  ocean  freight  forwarders,  effective  on 


the  corresponding  revocation  dates 
shown  below: 

License  Number:  4007. 

Name:  Bay  Area  Matrix,  Inc. 

Address:  14275  Catalina  Street,  San 
Leandro,  CA  94577. 

Date  Revoked:  January  1. 1999. 

Reason:  Surrendered  license  voluntarily. 

License  Number:  4446. 

Name:  Gunter  Wegner  d/b/a  PACAT 
International. 

Address:  510  Plaza  Drive,  Suite  2240-D, 
Atlanta.  GA  30349. 
'  Date  Revoked:  December  9, 1998. 

Reason:  Surrendered  license  voluntarily. 

License  Number:  4467. 

Name:  Ideal  Consolidators,  Inc. 

Address:  2101  Rosecrans  Ave..  Suite  6250, 
El  Segundo,  CA  90245. 

Date  Revoked:  December  5, 1998. 

Reason:  Failed  to  maintain  a  valid  surety 
bond. 

License  Number:  4200. 

Name:  International  Freight  Agency,  Inc. 

Address:  286  Wyandanch  Road.  Sayville. 
NY  11782. 

Date  Revoked:  December  9, 1998. 

Reason:  Failed  to  maintain  a  valid  surety 
bond. 

License  Number:  4209. 

Name:  Jose  Gregorio  Diaz  d/b/a 
International  Frontier  Forwarders. 

Address:  1116  Oliver  Street,  Houston,  TX 
77007. 

Date  Revoked:  November  30, 1998. 

Reason:  Failed  to  maintain  a  valid  surety 
bond. 

License  Number:  4006. 

Name:  L.A.  Matrix,  Inc. 

Address:  16518  South  Main  Street. 
Gardena,  CA  90248. 

Date  Revoked:  January  1, 1999. 

Reason:  Surrendered  license  voluntarily. 

License  Number:  4051. 
Name.  Matrix  CT.,  Inc. 
Address:  200  Connecticut  Ave.,  Norwalk. 
CT  06854. 
Date  Revoked:  January  1. 1999. 
Reason:  Surrendered  license  voluntarily. 
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License  Number:  4073. 

Name:  Miami  Shuttle  Express  Inc. 

Address:  6016  S.W.  14th  Street,  P.O.  Box 
591821,  Miami,  FL  33159. 

Date  Revoked:  December  21, 1998. 

Reason:  Failed  to  maintain  a  valid  surety 
bond. 

License  Number:  1869. 

Name:  Michael  Levine  d/b/a  Empire 
Shipping  Company. 

Address:  Cargo  Bldg.  80,  JFK  International 
Airport,  Jamaica,  NY  11430. 

Date  Revoked:  July  6, 1998. 

Reason:  Surrendered  license  voluntarily. 

License  Number:  3600. 

Name:  Sunshine  Freight  Forwarders,  Inc. 

Address:  8201  N.W.  70th  Street,  Miami,  FL 
33166. 


Date  Revoked:  December  31, 1998. 
Reason:  Failed  to  maintain  a  valid  surety 
bond. 

License  Number:  2987. 

Name:  World  Freight  Forwarders  Inc.  and 
World  Freight  Forwarders  Inc.  d/b/a  World 
Air  Sea  Transport. 

Address:  635  Ramsey  Ave.,  P.O.  Box  77, 
Hillside,  NY  07205. 

Date  Revoked:  December  16, 1998. 

Reason:  Failed  to  maintain  a  valid  surety 
bond. 

Austin  L.  Schmitt, 

Director,  Bureau  of  Tariffs,  Certification  and 
Licensing. 

(FR  Doc.  99-2476  Filed  2-2-99;  8:45  am) 
BILUNG  CODE  6730-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Reissuance  of  License 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
license  has  been  reissued  by  the  Federal 
Maritime  Commission  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders,  46  CFR  510. 


License  No. 

Name/Address 

Date  Reissued 

4148 

Pleura  Meier  d/b/a  US  Westem  Forwarders,  19528  Ventura  Blvd..  Ste.  380.  Tarzana,  CA  91356 

October  27 

1998. 

Austin  L.  Schmitt, 

Director,  Bureau  of  Tariffs,  Certification  and 
Licensing. 

(FR  Doc.  99-2477  Filed  2-2-99;  8:45  am] 
BILUNO  COOE  «730-01-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Tenmlnation  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  11  of  the 


Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2]  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 


period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transaction  Granted— Early  Termination 


ETdate 

Transaction 
No. 

ET  req- 
uisition 

Party  name 

status 

* 

15-DEO-98 

19990510 

G 

First  Data  Corporation. 
First  Data  Corporation. 

G 

G 

Unified  Merchant  Services. 

19990755 

G 

Lany  A.  Davis. 

G 

Billing  Concepts  Corp. 

G 

Billing  Concepts  Corp. 

16-DEC-98 

19990532 

G 

United  Road  Services,  \vc. 

G 

Michael  A.  Wysocki. 

G 

MPG  Transco,  Ltd. 

19990561 

G 

Paul  A.  Goukj. 

G 

Tele-Communications  Inc.  (or  AT&T). 

G 

Tele-Communications  Inc.  (or  AT&T). 

19990599 

G 

Code,  Hennessy  &  Simmons  III,  L.P. 

G 

May  Logistics  Services,  Inc. 

G 

May  Logistics  Services,  Inc. 

19990629 

G 

Uft)an  Brands,  Inc. 

G 

Petrie  Retail,  Inc. 

G 

Petrie  Retail,  Inc. 

G 

PSL,  Inc.,  Bayamon-MPA  Corp.,  Caguas  Apparel  Corporation. 

19990673 

G 

Texas  Utilities  Company. 

■' 

G 

Newco. 

G 

Newco. 

19990697 

G 

Blood  Systems.  Inc. 

G 

Blood  Centers  of  the  Pacific. 

G 

Blood  Centers  of  the  Pacific. 

19990698 

G 

Thomson  S.A. 
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ETdate 


17-DEC-98 


Transaction  Granted— Early  Termination— Continued 


Transaction 
No. 


19990708 
19990709 
19990716 
19990721 

19990740 

19990740 
19990744 

19990745 

19990757 

19990765 

19990768 

19990775 

19990776 

19990777 

19990778 

19990780 
19990784 

19990785 

19990785 
19990788 

19990792 

19990793 

19990802 

19990805 

19990261 


ET  req- 
uisition 
status 


Q 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 


Party  name 


General  Electric  Company. 

RCA  Thom.son  Licensing  Corporation. 

Flo-Sun  Incorporated. 

Gerald  W.  Sctiwartz. 

Refined  Sugars,  Inc. 

Sugar  Cane  Growers  Cooperative  of  Florida. 

Gerald  W.  Schwartz. 

Refined  Sugars,  Inc. 

ZF  Friedrichshafen  AG. 

ZF  Lenksysteme  GmbH. 

ZF  Lenksysteme  GmbH. 

BankAmerica  Corporation. 

Mitsui  Leasing  &  Development,  Ltd.  (a  Japanese  Corporation). 

Mitsui  Vendor  Leasing  (U.S.A.)  Inc. 

Parker  Drilling  Company. 

Superior  Energy  Services,  Inc. 

Superior  Energy  Services,  Inc. 

Charles  W.  Ergen. 

News  Corporation  Limited,  The  (an  Austrailian  Corp.). 

American  Sky  Broadcasting  LLC. 

Charies  W.  Ergen. 

MCI  WoridCom,  Inc. 

MCI  Telecommunication  Corporation. 

Thayer  Equity  Investors  III,  LP. 

Jerome  Sze. 

Western  States  Import  Company,  Inc. 

Japan  Coal  Development  Co.,  Ltd. 

Los  Angeles  Export  Terminal,  Inc. 

Los  Angeles  Export  Terminal,  Inc. 

Northland  Crant)erries,  Inc. 

Seneca  Foods  Corporation. 

Seneca  Foods  Corporation. 

Moshe  Barkat. 

Time  Warner  Inc. 

California  Video  Center. 

Johnson  &  Johnson. 

Glaxo  Welteome  pIc. 

Glaxo  Welteome  Inc. 

Intermet  Corporation. 

Robert  W.  Carlson,  Jr. 

Quadion  Corporation. 

Hellman  &  Friedman  Capital  Partners  III,  LP. 

Mk:hael  E.  Bronner. 

Bronner  Slostjerg  Humphrey  Co. 

Strategic  Interactive  Group  Co. 

Greenwich  Street  Capital  Partners  II,  L.P. 

John  Hancock  Mutual  Life  Insurance  Company. 

Unigard  Security  Insurance  Company. 

Archer-Daniels-Midland  Company. 

Diageo  PLC. 

The  Pillsbury  Company. 

Giovanni  Agnelli  e  C.S.  a.p.az. 

EXOR  Group  S.A. 

EXOR  Group  S.A. 

The  MONY  Group,  Inc. 

The  State  Teachers  Retirement  System  of  Ohio. 

SagarDore  Financial  Corporation. 

Citigroup  Inc. 

John  R.  Porter. 

Niemin  Porter  &  Co. 

Leo  Burnett  Wortdwide,  Inc. 

Leo  Burnett  Company,  Inc. 

Leo  Burnett  Company,  Inc. 

RSTW  Partners  III,  LP. 

Busy  Body,  Inc. 

Busy  Body,  Inc. 

Forstmann  Little  &  Co.  Equity  Partnership-V,  LP. 

Berwick  Health  Care  Corporation. 

Benvick  Health  Care  Corporation. 

Wm.  Bolthouse  Farms,  Inc. 
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Transaction  Granted— Early  Termination— Continued 


ETdate 

Transaction 
No. 

ET  req- 
uisition 

status 

G 

G 

19990700 

G 
G 
G 

19990754 

G 
G 
G 

19990762 

G 
G 
G 

19990764 

G 
G 
G 

19990786 

G 
G 
G 

18-OEC-98  

19990470 

G 

G 

G 

G 

19990525 

G 
G 
G 
G 

19990534 

G 
G 
G 

19990616 

G 
G 
G 

19990617 

G 
G 
G 

19990645 

G 
G 
G 

19990653 

G 
G 
G 

19990701 

G 
G 
G 

19990723 

G 
G 
G 

19990743 

G 

t 

19990774 

G 
G 
G 

19990794 

G 
G 
G 

19990795 

G 
G 
G 

■ 

19990796 

G 
G 
G 

19990799 

G 
G 
G 

19990806 

G 
G 
G 

19990809 

G 
G 
G 

Party  name 


Golden  Valley  Produce,  LLC. 

Golden  Valley  Produce,  LLC. 

Health  Care  Service  Corporation. 

Advance  Paradigm,  \no. 

Advance  Paradigm,  Inc. 

Thomas  H.  Lee  Equity  Fund  III,  LP. 

Rotjert  E.  Meinershagen. 

Columbia  Diagnostics,  Inc. 

Cooperatie  Cosun  U.A. 

BankAmerica  Corporation. 

Custom  Industries,  L.P. 

Thayer  Equity  Investors  IV,  L.P. 

Telecommunications  Inc.  (or  AT&T). 

CareerTrack,  Inc.  and  TCI  CTRACK  Asset  Corp. 

The  First  American  Financial  Corporation. 

National  Information  Group. 

National  Information  Group. 

Edison  International. 

Energy  East  Corporation. 

New  York  State  Electric  and  Gas  Corporation. 

NCE  Generation,  Inc 

ALLTEL  Corporation. 

BellSouth  Corporation. 

RCTC  Wholesale  Corporation. 

Richnyjnd  Cellular  Telehpone  Company. 

Chattem,  Inc. 

S.  Daniel  Abraham. 

Thompson  Medical  Company,  Inc. 

General  Electric  Company. 

Monogram  Credit  Services,  LLC. 

Monogram  Credit  Services,  LLC. 

Bank  One  Corporation. 

Monogram  Credit  Services,  LLC. 

Monogram  Credit  Services,  LLC. 

Coca-Cola  Enterprises  inc. 

Montgomery  Coca-Cola  Bottling  Company,  IrK. 

Montgomery  Coca-Cola  Bottling  Company,  Inc. 

The  Commerce  Group,  Inc. 

The  American  Automobile  Association,  Inc. 

AutOHDotiile  Club  Insurance  Company. 

Heywood  Williams  Group  PLC. 

Estate  of  C.G.  Mills. 

Pioneer  International  (Georgia),  Inc. 

Fleet  Financial  Group,  Inc. 

The  Sanwa  Bank  Limited. 

Sanwa  Business  Credit  Corporation. 

HBO  &  Company. 

Foundation  Health  Systems,  Inc. 

Foundation  Health  Systems,  Inc. 

Textron  Inc. 

BankAmerica  Corporation. 

Nations  Credit  Commercial  Corporation. 

J.C.  Penney  Company,  Inc. 

Genovese  Drug  Stores,  Inc. 

Genovese  Drug  Stores,  Inc. 

Citadel  Communications  Corporation. 

Wicks  Broadcast  Group  Limited  Partnership. 

Wicks  Broadcast  Group  Limited  Partnership. 

James  R.  Leininger,  M.D. 

Don  Tyson. 

Hudson  Foods,  Inc.,  Willow  Brook  Foods,  Inc. 

Phoenix  International  Life  Sciences  Inc. 

Chrysalis  International  Corporation. 

Chrysalis  International  Corporation. 

Morgan  Products  Ltd. 

Adam  Wholesales,  Inc. 

Adam  Wholesales,  Inc. 

Ametek,  Irx:. 

Cortec  Group  Fund,  L.P. 

NCC  Holdings,  Inc. 


5292 

Federal  Register /Vol.  64,  No.  22 /Wednesday,  February  3,  1999 /Notices 

Transaction  Granted— Early  Termination— Continued 

ETdate 

Transaction 
No. 

ET  req- 
uisition 

Party  name 

status 

19990811 

G 
G 
G 

Hillenbrand  Industries.  Inc. 
Service  Corporation  International. 
Ar1<ansas  National  Life  Insurance  Company. 

19990821 

G 

Allied  Capital  Corporation. 

" 

G 
G 

Bankers  Trust  Corporation. 

MJB  Acquisition  Corporation  d/b/a  Wyoming  Technical  Institute. 

199908P6 

G 
G 
G 

NEC  Corporation. 
Steven  C.  Fan'ell. 
Enterprise  Networking  Systems,  Inc. 

19990827 

G 
G 
G 

NEC  Corporatk)n. 

Richard  Norum. 

Enterprise  Networiting  Systems,  Inc. 

19990838 

G 
G 
G 

WinsLoew  Fumiture,  Inc. 

Leo  Martin. 

Miami  Metal  Products,  Inc. 

19990848 

G 
G 
G 

Cemer  Corporation. 

Synetic  Health  Communications  Corporation. 

Synetic  Health  Communications  Corporation. 

19990849 

G 
G 
G 

Synetic,  Inc. 

Synetic  Health  Communications  Corporation. 

Synetic  Health  Communications  Corporation. 

19990850 

G 
G 
G 

Daniel  K.  Frierson. 

Multitex  Corporation  of  America. 

Multitex  Corporation  of  America. 

19990853 

G 
G 
G 

TPS  Holdings,  Inc. 
Radnor  Alloys,  Inc. 
Radnor  Alloys,  Inc. 

19990856 

G 
G 
G 

Barry  A.  Ackeriey. 

Wicks  Broadcast  Group  Limited  Partnership. 

Wicks  Broadcast  Group  Limited  Partnership. 

' 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peaj  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition.  Room  303,  Washington, 
IX  20580,  {20i)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

(PR  Doc.  99-248  i  Filed  2-2-99;  8:45  am] 
ULUNQ  COOE  67MM>1-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  ttie  Waiting  Period 
Under  ttie  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 


7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 


designated  periods  before                              to  these  proposed  acquisitions  during 
consummation  of  such  plans.  Section          the  applicable  waiting  period. 

Transaction  Granted— Early  Termination 

ETdate 

Transaction 
No. 

ET  req- 
uisition 
status 

Party  name 

04-0AN-99 , 

19990972 
19990975 
19990978 

19990984 

G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 

Ardent  Software,  Inc. 

Prism  Solutions,  Inc. 
Prism  Solutions,  Inc. 
Ashland,  Inc. 
Graham  T.  Moore.  Jr. 
Crowell  Constructors,  Inc. 
MotivePower  Industries,  Inc. 
Gary  B.  and  Patricia  Heydorn. 
G  &  G  Locotronics,  Inc. 
G  &  G  Maxitrax,  Inc. 
G  &  G  Transit,  Inc. 
James  G.  Tuthill. 
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Transaction  Granted — Early  Termination — Continued 


ETdate 

Transaction 
No. 

ET  req- 
uisition 

Party  name 

status 

G 

Paul  A.  Dines. 

G 

Dines  Industrial  Group,  Inc. 

19990985 

G 

BHB  LLC. 

G 

Barneys  New  York,  Inc. 

G 

Barney's  Inc. 

19990999 

G 

OmniCell  Technologies.  Inc. 

G 

Baxter  International  Inc. 

G 

Baxter  International  Inc. 

19991003 

G 

Aggregate  Industries,  pic. 

G 

Bill  Smith  Sand  &  Gravel.  Inc. 

G 

Bill  Smith  Sand  &  Gravel,  Inc. 

19991009 

G 

Robert  L.  Fisher. 

G 

Baxter  Intemationat  Inc. 

G 

Baxter  Healthcare  Corporation. 

19991010 

G 

Apollo  Investment  Fund  IV.  L.P. 

G 

United  Rentals,  Inc. 

G 

United  Rentals.  Inc. 

19991011 

G 

Apollo  Overseas  Partners  IV,  LP. 

G 

United  Rentals,  Inc. 

G 

United  Rentals,  Inc. 

19991015 

G 

The  Coastal  Corporation. 

G 

LG&E  Energy  Corp. 

G 

LG&E  Westmoreland-Rensselaer. 

19991016 

G 

The  Coastal  Corporation. 

G 

Westnwreland  Coal  Company. 

G 

LG&E  Westrrwreland-Rensselaer. 

19991017 

G 

Integrated  Device  Technology,  Inc. 

G 

Quality  Semiconductor,  Inc. 

G 

Quali^  Semiconductor,  Inc. 

199990899 

G 

Hanis  Corporation. 

G 

Rayttieon  Company. 

G 

Raytheon  Company. 

19990967 

G 

Electra  Investment  Trust  PLC. 

G 

Capital  Safety  Group  Limited. 

G 

Capital  Safety  Group  Limited. 

19990995 

G 

Vivendi  S.A. 

G 

Terre  Armee  Internationale. 

G 

Tene  Armee  Intemationale. 

19991008 

G 

Gerald  W.  Schwartz. 

G 

LCS  Industries,  Inc. 

G 

LCS  Industries.  Inc. 

19991018 

G 

Mannesmann  AG 

G 

Cellular  Communications  International,  Inc. 

G 

Cellular  Communications  International,  Inc. 

19991019 

G 

Olivetti  S.p.A. 

G 

Cellular  Communications  International,  Inc. 

G 

Cellular  Communications  International,  Inc. 

19991022 

G 

Haggar  Corp. 

G 

Gerald  M.  Frankel. 

G 

Jerell,  Inc. 

19991023 

G 

Berkshire  Fund  IV,  Limited  Partnership. 

G 

The  Rival  Company. 

G 

The  Rival  Company. 

19991025 

G 

Kotobuki  Fudosan  Ltd. 

G 

Blair  Mohn. 

G 

Cloister  Spring  Water  Co. 

19991026 

G 

Sybron  International  Corporation. 

G 

Larry  Scaramella. 

G 

Molecular  BioProducts,  Inc. 

19991036 

G 

Columbia  Energy  Group. 

G 

Estate  of  Carios  R.  Leffler. 

G 

Cartos  R.  Leffler,  Inc. 

G 

Leffler  Transportation  Co. 

G 

Carios  R.  Leffler  Propane.  Inc. 

19991041 

G 

Matria  Healthcare,  Inc. 

G 

Marie  J.  Gainor. 

G 

Gainor  Medial  Acquisition  Company. 

19991041 

G 

Gainor  Medtaal  of  North  America,  LLC. 

G 

Gainor  Medical  International,  LLC. 

G 

Gainor  Medical  Director,  LLC. 
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ETdate 


07-JAN-99 


08-JAN-99 


11^Ah4-99 
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Transaction  Granted— Early  Termination— Continued 


Transaction 
No. 


19991046 

19991052 

19991054 

19991066 

19991077 

19990891 

19990919 

19990998 

19991033 

19991069 

19990814 

19990890 

19990903 

19991028 

19990272 

19990273 

19990954 

19990771 

19990841 

19990842 

19990843 

19990844 

19990880 

19991002 


ET  req- 
uisition 
status 


G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
Q 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
~G 
G 
G 
Q 
G 
G 
G 
G 
G 
G 
G 


Party  name 


Compagnie  de  Saint-Gobain. 

ABT  Building  Products  Company. 

ABTco,  Inc. 

Wartxirg,  Pincus  Equity  Partners.  L.P. 

EEX  Cwporation. 

EEX  Corjx)ration. 

Gary  E.  Primm. 

Kirk  Kerkorian. 

MGM  Grand.  Inc. 

Johnson  &  Johnson 

H.S.  Johnson  Distributing  Tmst  f/b/o  Samuel  C.  Johnson. 

S.C.  Johnson  &  Son.  Inc. 

Smorgon  Steel  Group  Ltd. 

Australian  National  Industries  Limited. 

ANI  America,  Inc. 

Matthew  T.  Mouron. 

William  Van  Houten. 

Decker  Transport  Co.,  Inc. 

CMAC  Investment  Corporation. 

Amerin  Corporation. 

Amerin  Corporatkm. 

Resource  America.  Inc. 

Japan  Leasing  Corporatkxi. 

JLA  Credit  Corporation. 

Sun  Microsystems,  Inc. 

MAXSTRAT  Corporation. 

MAXSTRAT  Corporation. 

William  J.  ElKson. 

Lee  B.  Morris. 

The  Robert  E.  Morris  Company. 

Res-Care,  Inc. 

Timothy  F.  Madden. 

Dungarvin.  Inc.,  et  al. 

Associates  First  Capital  Corporation. 

Motlva  Enterprises  LLC. 

Motlva  Enterprises  LLC. 

Joseph  Kruger,  II. 

Shepherd  Holdings,  Inc. 

Shepherd  Tissues,  Inc. 

Mattel,  Inc. 

The  Learning  Company,  Inc. 

The  Learning  Company,  Inc. 

ABBN  AG. 

Finmeccanica  S.p.A. 

Elsag  Bailey  Process  Automation  N.V. 

ABB  AB. 

Finmeccanica  S.p.A. 

Elsag  Bailey  Process  Automation  N.V. 

The  Washington  Water  Power  Company. 

Vitol  HokJing  B.V. 

Vrtol  Gas  and  Electrk:,  LLC. 

Golder,  Thomas,  Cressey,  Rauner  Fund  V,  L.P. 

Edward  A.  Whipp. 

NTF,  Inc. 

Nextel  CommunKations,  Inc. 

Nextel  Partners,  Inc.. 

Nextel  Partners,  Inc. 

Craig  O.  McCaw. 

Nextel  Partners,  Inc. 

Nextel  Partners,  Inc. 

Motorola,  Inc. 

Nextel  Partners,  Inc. 

Nextel  Partners,  Inc. 

DLJ  Merchant  Banking  Partner  II,  L.P. 

Nextel  Partners,  Inc. 

Nextel  Partners,  Inc. 

Madison  Deartxnn  Capital  Partners  II,  L.P. 

Nextel  Partners,  Inc. 

Nextel  Partners,  Inc. 

Iceberg  Transport,  S.A. 


Federal  Register /Vol.  64,  No.  22 /Wednesday,  February  3,  1999 /Notices 


5295 


Transaction  Granted— Early  Termination— Continued 


ETdate 


Tra  ncflr*tinn 

ET  req- 

11  ai  loauiiui  1 

No. 

uisition 
status 

Party  name 

G 

Total  Tel  USA  Communications,  Inc. 

G 

Total  Tel  USA  Communications,  Inc. 

19991037 

G 

VIrtjac  S.A. 

G 

Agri-Nutrition  Group  Limited. 

G 

Agri-Nutrition  Group  Limited. 

19991038 

G 

Green  Equity  Investors  II,  L.P. 

G 

Life  Printing  &  Publishing  Co.,  Inc. 

G 

Life  Printing  &  Publishing  Co.,  Inc. 

19991043 

G 

Group  Maintenance  America  Corp. 

G 

James  T.  Broyles. 

G 

Pacific  Rim  Mechanical  Contractors,  Inc. 

19991057 

G 

Churchill  ESOP  Capital  Partners,  LP. 

G 

Bamey  Joseph  Blanchard. 

G 

ElU. Inc. 

G 

Electrical  &  Instrumentation  Unlimited  of  Louisiana,  Inc. 

G 

ElU  Maintenance,  Inc. 

G 

ElU  Field  Services,  Inc. 

G 

ElU  Paymaster,  Inc. 

G 

Electrical  Instrumentation,  Inc. 

19991057 

G 

ElU  Gulf  Coast,  Inc. 

G 

ElU  International,  Inc. 

19991058 

G 

Churchill  ESOP  Capital  Partners,  LP. 

G 

Robert  Steve  Lyon. 

Q 

ElU,  Inc. 

G 

ElU  Maintenance.  Inc. 

G 

ElU  Field  Services,  Inc. 

G 

ElU  Paymaster,  Inc. 

G 

Electrical  Instrumentation,  Inc. 

G 

ElU  Gulf  Coast,  Inc. 

G 

ElU  Intemational,  Inc. 

G 

Electrical  &  Instrumentation  Unlimited  of  Louisiana,  Inc. 

19991078 

G 

J.C.  Penney  Company,  Inc. 

G 

Insurance  Consultants,  Inc. 

G 

Insurance  Consultants,  Inc. 

19991079 

G 

McKesson  Corporation. 

G 

KWS&P,  Inc. 

G 

KWS&P,  Inc. 

19991082 

G 

Fisher  Companies  Inc. 

G 

Retlaw  Enterprises,  Inc. 

G 

Retlaw  Enterprises/South  West  Oregon  Television  Broadcasting 

19991084 

G 

John  J.  Rigas. 

G 

Louis  Pagnotti,  Inc. 

G 

Verto  Corporation. 

19991090 

G 

World  Color  Press,  Inc. 

G 

InfinitI  Graphics,  Inc. 

G 

Infiniti  Graphics,  Inc. 

19991091 

G 

Ronald  N.  Stem. 

G 

Kamilche  Company. 

G 

Simpson  Pasadena  Paper  Company. 

19991094 

G 

Paul  G.  Allen. 

G 

Value  America,  Inc. 

G 

Value  America,  Inc. 

19991102 

G 

Electro  Scientific  Industries,  Inc. 

G 

MicroVision  Corp. 

G 

MicroVision  Corp. 

19991112 

G 

Media/Communications  Partners  III  Limited  Partners. 

G 

Kenneth  R.  Thomson. 

19991112 

G 

The  Coriolis  Group,  Inc. 

19991118 

G 

Thomas  L.  Gores. 

G 

AMR  Corporation. 

G 

TeleService  Resources,  Inc. 

19990901 

G 

Allied  Waste  Industries,  Inc. 

G 

James  L.  Watts. 

G 

Watts  Trucking  Service  Co.,  Inc. 

19990959 

G 

Sony  Corporation  (a  Japanese  company). 

G 

General  Instrument  Corporation. 

G 

General  Instrument  Corporation. 

19990989 

G 

Stephen  H.  Winters. 

G 

Integrated  Health  Services,  Inc. 

G 

IHS  Home  Care,  Inc. 

12-JAN-99 
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ETdate 


13-JAN-99  .. 


14-JAN-99 


15-JA^4-99 


Transaction  Granted— Early  Termination— Continued 


Transaction 
No. 


19991035 
19991053 
19991067 
19991081 
19991092 

19991110 

19991096 

19991103 

19991108 

19991109 

19991121 

19991124 

19991125 

19991132 

19991139 

19990909 

19990940 

19990991 

19990992 

19991060 

19991093 

19991087 

19991107 


ET  req- 
uisition 
status 


G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 


Party  name 


Welsh,  Carson,  Anderson  &  Stowe  Vll,  LP. 

Select  Medical  Corporation. 

Select  Medical  Corporation. 

Pecos  Student  Finance  Corporation. 

HSBC  Holdings  pic. 

Marine  Midland  Bank. 

DU  Merchant  Banking  Partners  11,  LP. 

PATS,  Inc. 

PATS.  Inc. 

Associates  First  Capital  Corporation. 

Transport  Clearings,  LLC. 

Transport  Clearings,  LL.C. 

The  AES  Corporation. 

Energy  East  Corporation. 

NGE  Generation.  Inc.,  New  York  State  Electric. 

Somerset  Railroad  Corporation. 

Thomas  H.  Lee  Equity  Fund  IV,  L.P. 

DavkJ  C.  Pratt. 

United  Industries  Corporation. 

Haftpflk;htvert)and  Der  Deutschen  Industrie  V.a.G. 

Lion  HoWing,  Inc. 

Lion  Hokjing,  Inc. 

ONEOK,  Inc. 

Magnum  Hunter  Resources,  Inc. 

Magnum  Hunter  Resources,  Inc. 

Golder,  Thoma,  Cressey,  Rauner  Fund  V.  L.P. 

TAGTCR  Acquisition.  Inc. 

TAGTCR  Acquisition.  Inc. 

TA/Advent  VIII,  LP. 

TAGTCR  Acquisition.  Inc. 

TAGTCR  Acquisition,  Inc. 

3Dfx  Interactive.  Inc. 

STB  Systems,  Inc. 

STB  Systems.  Inc. 

President  and  Fellows  of  Harvard  College. 

WMF  Group  Ltd. 

WMF  Group  Ltd. 

Drug  Emporium.  Inc. 

Koninklijke  Ahokj  NV. 

Koninklijke  AhoW  NV. 

James  D.  Thaxton. 

FirstPlus  Financial  Group,  Inc. 

FirstPlus  Consumer  Finance.  Inc. 

MST  Offshore  Partners,  C.V. 

Tri-Seal  International.  Inc. 

Tri-Seal  International,  Inc. 

General  Mills,  Inc. 

LFPI  Main  Street.  LLC. 

Lloyd's  Food  Products,  Inc. 

Spring  Industries,  Inc. 

Readout  International  pic. 

Regal  Rugs,  Inc.,  Readk:ut  HoMings.  Inc. 

Fineter  S.A. 

Mariey  pk:. 

Mariey  pIc. 

James  Kipp. 

Synetk:,  Inc. 

Synetc.  Inc. 

J. P.  Morgan  &  Co.  Incorporated. 

Oread.  Inc. 

Oread.  Inc. 

Gamma  Holding  N.V. 

VersekJag  AG. 

VersekJag  AG. 

Health  Care  Servtee  Corporation. 

Texas  Health  Resources. 

Harris  Methodist  Texas  Health  Plan,  Inc. 

Harris  Methodist  Health  Insurance  Company. 

Alan  B.  Miller. 

Cooper  Companies.  Inc.,  (The). 


\ 
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Transaction  Granted— Early  Termination— Continued 


ETdate 

Transaction 
No. 

ET  reQ- 
uisltion 
status 

Party  name 

G 

Hosprtal  Group  of  America,  Inc. 

19991113 

G 
G 
G 

Burmah  Castrol  pic. 

LubeCon  Employee  Stock  Ownership  Plan. 

Lut)eCon  Systems.  Inc. 

19991117 

G 

CPL  Long  Term  Care  Real  Estate  Investment  Trust. 

G 

HRPT  Properties  Trust. 

> 

G 

HRPT  Properties  Trust 

19991123 

G 
G 
G 

Lonnie  A.  Pilgrim. 
CargiW,  Inc. 
Plantation  Foods,  Inc. 

19991140 

G 
G 
G 

Travel  Services  International,  Inc. 
Richard  D.  &  Arlene  P.  Small. 
AHI  International  Corporation. 

19991141 

G 
G 
G 

CBRL  Group,  Inc. 
Logan's  Roadhouse,  Inc. 
Logan's  Roadhouse  Inc. 

19991145 

G 
G 
G 

San  Diego  Gas  &  Electric  Company. 
SEMCO  Energy,  Inc. 
SEMCO  Energy  Services,  Inc. 

19991146 

G 
G 
G 

Pon  Holdings  B.V. 
W&O  Supply,  Inc. 
W&O  Supply,  Inc. 

19991149 

G 
G 
G 

Renal  Care  Group,  Inc. 
Dialysis  Centers  of  America,  Inc. 
Dialysis  Centers  of  America,  Inc. 

19991151 

G 
G 
G 

Rhone  Capital  LLC. 

Car  Component  Technologies,  Inc. 

Car  Component  Technologies,  Inc. 

19991152 

G 
G 
G 

Randy  Long. 
Tosco  Corporation. 
Circle  K  Stores  Inc. 

- 

19991153 

G 
G 
G 

Mail-Well.  Inc. 
Daryl  R.  Bomeman. 
Colorhouse. 

19991155 

G 
G 

Whitehall  Associates,  L.P. 
Spurlock  Industries,  Inc. 

G 

Spurlock  Industries,  Inc. 

19991156 

G 
G 
G 

Mail-Well,  Inc. 
Jeffrey  D.  Borneman. 
Colorhouse. 

19991161 

G 
G 
G 

Anglo  American. 

Minorco. 

Minorco  (U.S.A.)  Inc. 

19991167 

G 
G 
G 
G 
G 
G 

0.  Bruton  Smith. 
Thomas  P.  Williams,  Sr. 
Tom  Williams  Buick,  Inc. 
Williams  Cadillac,  Inc. 
Tom  Williams  Motors,  Inc. 
Torn  Williams  Imports,  Inc. 

19991168 

G 
G 
G 

Scotsman  Holdings,  Inc. 
Roland  0.  Undi. 
Evergreen  MotJile  Company. 

19991173 

G 

RAG  Aktiengesellschaft. 

^ 

G 

Mannesmann  A.  G. 

X 

G 

FLT  Holding  Company,  Inc. 

19991181 

G 
G 
G 

Huljert  G.  Phipps. 
JoEllen  Multack. 
Fedco,  Inc. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  contact  representatives. 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington, 
DC  20580,  (202)  326-3100. 


By  Direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary. 

(FR  Doc.  99-2489  Filed  2-2-99;  8:45  am) 
BILLING  CODE  6750-01-M 


FEDERAL  TRADE  COMMISSION 


[File  No.  982  3005] 

Apple  Computer,  Inc.;  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 


5298 


Federal  Register /Vol.  64.  No.  22  /  Wednesday,  February  3.  1999 /Notices 


action:  Propoped  consent  agreement. 

SUMMARY:  Thej  consent  agreement  in  this 
matter  settles  ulleged  violations  of 
federal  law  pr  jhibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  conpetition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complair  t  that  accompanies  the 
consent  agreetpent  and  the  terms  of  the 
consent  order-r-embodied  in  the  consent 
agreement — th  at  would  settle  these 
allegations. 

DATES:  Comm<  nts  must  be  received  on 
or  before  April  5,1999. 

ADDRESSES:  Comments  should  be 
directed  to:  FljC/Office  of  the  Secretary. 
Room  159.  60C  Pa.  Ave..  N.W.. 
Washington,  cic.  20580. 

FOR  FURTHER  l^  FORMATION  CONTACT: 
Matthew  D.  Gc  Id  or  Linda  K.  Badger. 
San  Francisco  Regional  Office.  Federal 
Trade  Commission,  901  Market  Street. 
Suite  570,  San  Francisco.  CA  94103. 
(415)  356-527^  or  356-5276. 

SUPPLEMENTARJr  INFORMATION:  Pursuant 
to  Section  6(fl  jf  the  Federal  Trade 
Commission  A:t.  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34],  notice 
is  hereby  given  that  the  above-captioned 
agreement  coni  aining  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  ^bject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  reco  -d  for  a  period  of  sixty 
(60)  days.  The  Ibllowing  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  tie  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
January  26,  1999).  on  the  World  Wide 
Web.  at  http://www.ftc.gov/os/ 
actions97.htm.  A  paper  copy  can  be 
obtained  from  die  FTC  Pubhc  Reference 
Room,  H-130,  800  Pennsylvania 
Avenue,  N.W..  Washington.  D.C.  20580, 
either  in  persorj  or  by  calling  (202)  326- 
3627.  Pubhc  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  apd  copying  at  its 
principal  officejin  accordance  with 
Section  4.9(b)(eft(ii)  of  the  Commission's 
Rules  of  Practide  (16  CFR  4.9(b)(6)(ii). 

Analysis  of  Pro|M>sed  Consent  Order  To 
Aid  Public  Consent 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  Apple  Computer.  Inc.  (hereinafter 
"Apple"  or  "respondent").  Apple  is  a 
major  manufactiirer  and  marketer  of 


personal  computer  hardware  and 
software  products. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  the  reception  of  comments 
by  interested  persons.  Comments 
received  during  this  period  will  become 
part  of  the  pubHc  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  agreement  and  any  comments 
received  and  will  decide  whether  it 
should  withdraw  from  the  agreement 
and  take  other  appropriate  action  or 
make  final  the  agreement's  proposed 
order. 

This  matter  has  focused  on  Apple's 
advertisements  for  its  "Apple 
Assurance"  program.  Under  Apple 
Assurance,  which  Apple  offered  on 
most  of  its  hardware  products  from 
September  1992  to  April  1996. 
consumers  who  purchased  Apple 
products  in  the  United  States  were 
entitled  to  free  access  to  technical 
support  personnel  for  as  long  as  they 
owned  their  Apple  product.  In  October 
1997.  however.  Apple  began  charging 
Apple  Assurance  consumers  $35  for 
such  access.  Accordingly,  the  proposed 
complaint  alleges  that  the  company 
falsely  claimed  that  Apple  Assurance 
customers  would  have  access  to  Apple 
technical  support  personnel,  at  no 
charge,  for  as  long  as  that  customer 
owns  the  product. 

The  proposed  order  contains  cease 
and  desist  provisions  as  well  as 
complete  redress  for  consumers  harmed 
by  Apple's  conduct.  Part  I  of  the 
proposed  order  would  prevent  Apple 
from  misrepresenting  the  terms  of  any 
technical  support  service  offered  in 
conjunction  with  any  product. 
Part  II  would  require  that  the 
company  reinstate  its  promise  to  Apple 
Assurance  customers,  and  provide  live. 
fr«e  technical  support  for  as  long  as  they 
own  their  computers.  Specifically,  this 
provision  requires  that  the  company 
provide  access  to  complimentary 
technical  support  personnel,  toll-fr^e,  to 
each  "eligible  person"  who  provides  the 
valid  serial  number  of  a  "covered 
product"  for  as  long  as  such  person 
owns  the  covered  product.  The  order 
defines  "ehgible  person"  as  any  original 
owners,  or  member  of  the  owner's 
immediate  family,  who  purchased  a 
"covered  product."  A  "covered 
product"  is  an  Apple  product  sold  in 
the  United  States  between  September 
1992  and  April  1996.  Appendix  A  to  the 
order  includes  a  Ust  of  all  models  sold 
during  this  period  of  time.  Under  the 
terms  of  Part  II  of  the  order,  Apple 
would  be  permitted  to  suggest  that  an 
eligible  person  seek  answers  to 
questions  via  less  expensive  means 
(such  as  through  pre-recorded  phone 


trees,  the  Internet,  or  product  manuals), 
as  long  as  the  person  always  has  the 
option  of  speaking  to  live  technical 
support  personnel. 

Part  III  of  the  proposed  order  would 
require  Apple  to  reimburse  each  eligible 
person  who  has  wrongly  paid  any  fee 
for  technical  support  as  a  result  of 
Apple's  actions.  Pursuant  to  the  order, 
Apple  must  send  a  "Notice  of  Refund" 
to  each  such  person  within  20  days  of 
service  of  the  order.  The  Notice  of 
Refund  must  include  either  a  refund 
check  or  a  notification  of  a  credit  to  the 
customer's  credit  card  account  for  the 
full  amount  paid  for  technical  support 
services.  Further,  the  Notice  informs 
these  customers  of  their  continuing  right 
to  free,  live,  technical  support  for  as 
long  as  these  customers,  or  members  of 
their  immediate  families,  own  their 
Apple  products. 

The  proposed  order  also  requires  the 
respondent  to  maintain  materials  relied 
upon  to  substantiate  claims  covered  by 
the  order,  to  provide  a  copy  of  the 
consent  agreement  to  all  employees  or 
representatives  with  duties  affecting 
compliance  with  the  terms  of  the  order; 
to  notify  the  Commission  of  any  changes 
in  corporate  structure  that  might  affect 
compliance  with  the  order;  and  to  file 
one  or  more  reports  detailing 
compliance  with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  in  any  way  their  terms. 

By  direction  of  the  Commission. 
Donald  S.  Clark. 

Secretary. 

[PR  Doc.  99-2487  Filed  2-2-99;  8:45  am] 

BILUNQ  CODE  67S(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

agency:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  a  final  finding  of  scientific 
misconduct  in  the  following  case: 
Ms.  Janell  Bodily,  B.S.,  M.S.W., 
University  of  Utah:  Based  on  the  report 
of  an  investigation  conducted  by  the 
University  of  Utah  and  information 
obtained  by  ORI  during  its  oversight 
review.  ORI  finds  that  Ms.  Bodily, 
former  interviewer.  Health  Education 
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Department,  College  of  Health, 
University  of  Utah,  engaged  in  scientific 
misconduct  in  research  supported  by  a 
National  Institute  of  Mental  Health 
(NIMH),  National  Institutes  of  Health 
(NIH)  grant. 

Specifically,  Ms.  Bodily  intentionally 
falsified  patient  signatures  and 
responses  to  questions  for  at  least  75 
patient  interviews  for  an  NIMH-funded 
research  project,  "Evaluation  of  the 
Utah  Prepaid  Mental  Health  Plan," 
which  involved  indigent  patients.  The 
study  required  annual  interviews  of  the 
participating  subjects.  The  falsified 
information  was  damaging  to  the 
research  project  because  researchers  had 
to  expend  substantial  time  and 
additional  money  to  re-interview 
patients.  Because  the  data  for  the 
previous  year  could  not  be  recollected, 
the  response  rate  for  that  year  was 
substantially  below  the  response  rate  for 
other  years  of  the  study  and  may  have 
reduced  the  overall  statistical  reliability 
of  the  multi-year  study. 

None  of  the  questioned  data  has  been 
included  in  publications. 

ORI  has  implemented  the  following 
administrative  actions  for  the  three  (3) 
year  period  beginning  January  25, 1999: 

(1)  Ms.  Bodily  is  prohibitea  from  any 
contracting  or  subcontracting  with  any 
agency  of  the  United  States  Government 
and  from  eligibility  for,  or  involvement 


in  nonprocurement  transactions  (e.g., 
grants  and  cooperative  agreements)  of 
the  United  States  Government  as 
defined  in  45  C.F.R.  Part  76  (Debarment 
Regulations);  and 

(2)  Ms.  Bodily  is  prohibited  from 
serving  in  any  advisory  capacity  to  PHS, 
including  but  not  limited  to  service  on 
any  PHS  advisory  committee,  board, 
and/or  peer  review  committee,  or  as  a 
consultant. 

FOR  FURTHER  INFORMATION  CONTACT: 
Acting  Director,  Division  of  Research 
Investigations,  Office  of  Research 
Integrity,  5515  Security  Lane,  Suite  700, 
Rockville,  MD  20852,  (301)  443-5330. 

Chris  B.  Pascal, 

Acting  Director,  Office  of  Research  Integrity. 
|FR  Doc.  99-2510  Filed  2-2-99;  8:45  am] 

BILUNQ  CODE  4160-17-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chiidren  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Pro)ect 

Title:  Federal  Case  Registry  Family 
Violence  State  Practices  Survey. 

Annual  Burden  Estimates 


OMB  No..  New. 

Description:  Public  Law  104-193,  the 
"Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of 
1996,"  requires  the  Office  of  Child 
Support  Enforcement  (OCSE)  to  develop 
a  Federal  Case  Registry  to  improve  the 
ability  of  State  child  support  agencies  to 
locate  noncustodial  parents  and  collect 
child  support  across  State  lines.  This 
Federal  Case  Registry  includes  an 
indicator  for  Family  Violence,  meant  to 
ensure  a  higher  level  of  confidentiality 
on  cases  with  the  indicator.  This 
indicator  is  provided  by  the  State 
submitting  the  case  information.  OCSE 
would  like  to  conduct  a  brief  telephone 
survey  to  determine  the  methods  used 
by  States  to  place  the  indicator,  so  that 
the  information  may  be  shared  with  the 
other  States. 

Respondents:  State,  Local  or  Tribal 
Government. 


Instrument 

Number  of 
respondents 

Number  of 
responses 
per  re- 
spondent 

Average 

burden 

hours  per 

response 

Total 
txjrden 
hours 

States ~ ~ 

54 

1 

2 

108 

Estimated  Total  Annual  Burden 
Hours:  108. 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  S.W., 
Washington,  D.C.  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  vnW  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  January  29, 1999. 
Bob  Sargis, 

Acting  Reports  Clearance  Officer. 
[FR  Doc.  99-2516  Filed  2-2-99;  8:45  am] 

BILUNG  CO0€  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99F-01 26] 

Ciba  Specialty  Chemicals  Corp.;  Filing 
of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba  Specialty  Chemicals  Corp.  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  N,Ar"-[l,2- 
ethanediylbis  [[[4.6-bis  [butyl  (1,2,2,6,6- 
pentamethyl-4-piperidinyl)  amino)- 
1 ,3,5-triazin-2-yl]imino]-3,l- 
propanediyl]l  his[l^,N"-dibutyl-I^,I^'- 
bis  (l,2,2,6,6-pentamethyl-4- 
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piperidinyl)-l,3,5-triazine-2,4,6- 
triamine]  as  a  light/thermal  stabilizer  in 
olefin  polyme  rs  intended  for  use  in 
contact  with  food. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  M.  Waloron,  Center  for  Food 
Safety  and  Aaplied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St.  SW-jWashington,  DC  20204, 
202-418-308*. 

SUPPLEMENTAI^Y  INFORMATION:  Under  the 
Federal  Food.!  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5   (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAPT9B4639)  has  been  filed  by 
Ciba  Specialty  Chemicals  Corp.,  540 
White  Plains  Kd.,  Tarrytowm,  NY 
10591-9005.  The  petition  proposes  to 
amend  the  foqd  additive  regulations  in 
§  178.2010  Ai^tioxidants  and/or 
stabilizers  fon  polymers  (21  CFR 
178.2010)  to  provide  for  the  safe  use  of 
N.iV"-[l,2-etHanediylbis[I(4,6- 
bis[butyl(l,2,i,6,6-pentamethyl-4- 
piperidinyl)aininol-l  ,3,5-triazin-2- 
yllimino]-3,ljp^opanediyl]lbis[^f,^/"- 
dibutyl-^r,^r|bis(1.2,2,6,6-pentamethyl- 
4-piperidinyl)-l,3,5-triazine-2,4,6- 
triamine]  as  aj  light/thermal  stabilizer  in 
olefin  polymers  intended  for  use  in 
contact  with  lood. 


The  agency 


has  determined  under  21 


CFR  25.32(i)  ^at  this  action  is  of  a  type 
that  does  not  individually  or 
cimiulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  en  aronmental  assessment 
nor  an  enviro  imiental  impact  statement 
is  required. 

Dated:  Januay  20,  1999. 
Laura  M.  Tara  itino. 
Acting  Directoi ,  Office  ofPrewarket 
Approval,  Cent  er  for  Food  Safety  and  Applied 
Nutrition. 

|FR  Doc.  99-25  06  Filed  2-2-99;  8:45  am] 
WLUNQ  CODE  411 0-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Food  and  Driig  Administration 
[Docket  No.  99F-01 27] 

GEO  Specialty  Chemicals;  Filing  of 
Food  Additi\4e  Petition 

AGENCY:  Foo^  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


summary:  Thie  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  GEO  Specialty  Chemicals  has  filed 
a  petition  pn  iposing  that  the  food 
additive  regi  lations  be  amended  to 
provide  for  t|ie  safe  use  of 
trimethylolelhane  as  a  dispersant  for 


pigments  used  as  components  of  food- 
contact  articles. 

FOR  FURTHER  INFORMATION  CONTACT: 
Juhus  Smith,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3091. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FA?  9B4635)  has  been  filed  by 
GEO  Specialty  Chemicals,  C/O  Keller 
and  Heckman,  1001  G  St.,  NW.,  suite 
500  West.  Washington,  DC  20001.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  178.3725 
Pigment  dispersants  (21  CFR  178.3725) 
to  provide  for  the  safe  use  of 
trimethylolethane  as  a  dispersant  for 
pigments  used  as  components  of  food- 
contact  articles. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  January  20,  1999. 
Laura  M.  Tarantino, 

Acting  Director.  Office  ofPremarket 

Approval,  Center  for  Food  Safety  and  Applied 

Nutrition. 

(FR  Doc.  99-2505  Filed  2-2-99;  8:45  am] 

BILUNQ  CODE  4160-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DocKetNo.  91N-0396] 

Agency  information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Medical  Devices;  Reports  of 
Corrections  and  Removals 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
thata  collection  of  information  entitled 
"Medical  Devices;  Reports  of 
Corrections  and  Removals"  has  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 


SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  25,  1998 
(63  FR  65210),  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  0MB  for  review 
and  clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  nimiber  0910-359.  The 
approval  expires  on  January  31,  2002.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  "http://www.fda.gov/ 
ohrms/dockets". 

Dated:  January  28,  1999. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  99-2563  Filed  2-2-99;  8:45  am] 
BILUNQ  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  980-1232] 

Points  To  Consider  Guidance 
Document  on  Assayed  and  Unassayed 
Quality  Control  Material;  Draft; 
Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  draft  guidance 
entitled  "Points  To  Consider  Guidance 
Document  on  Assayed  and  Unassayed 
Quality  Control  Material."  This  draft 
guidance  is  neither  final  nor  is  it  in 
effect  at  this  time.  This  draft  guidance 
is  intended  to  provide  assistance  to 
manufacturers  of  in  vitro  diagnostic 
quality  control  materials.  It 
complements  the  existing  guidance  on 
labeling  of  these  devices  entitled  " 
Points  to  Consider  for  Review  of 
Calibration  emd  Quality  Control 
LabeUng  for  In  Vitro  Diagnostic  Device." 
DATES:  Written  comments  concerning 
this  draft  guidance  must  be  received  by 
May  4,  1999. 

ADDRESSES:  Written  comments 
concerning  this  draft  guidance  must  be 
submitted  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
written  requests  for  single  copies  on  a 
3.5"  diskette  of  the  draft  guidance 
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document  entitled  "Points  To  Consider 
Guidance  Document  on  Assayed  and 
Unassayed  Quality  Control  Material"  to 
the  Division  of  Small  Manufacturers 
Assistance  (HFZ-220).  Center  for 
Devices  and  Radiological  Health,  Food 
and  Drug  Administration,  1350  Piccard 
Dr.,  Rockville,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301-443-8818. 
Comments  should  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
information  on  electronic  access  to  the 
draft  guidance. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  L.  Hackett,  Center  for  Devices 
and  Radiological  Health  (HFZ-440), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-3084. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  draft  guidance,  entitled  "Points 
to  Consider  Guidance  Document  on 
Assayed  and  Unassayed  Quality  Control 
Materials,"  complements  the  existing 
guidance  dociunent  published  in 
February  1996,  entitled  "Points  to 
Consider  for  Review  of  CaUbration  and 
Quahty  Control  Labeling  for  In  Vitro 
Devices."  FDA  believes  information  in 
this  draft  guidance  concerning 
unassayed  quality  control  materials  may 
be  useftil  to  manufacturers  making  these 
products,  even  though  such  materials 
are  currently  exempt  from  premarket 
review.  For  assayed  quality  control 
materials,  the  intent  is  for  this  draft 
guidance  docxmient  to  eventually  be 
cited  as  the  basis  for  abbreviated 
510(k)'s  for  processing  of  assayed 
controls. 

n.  Significance  of  Guidance 

This  draft  guidance  document 
represents  the  agency's  current  thinking 
on  assayed  and  unassayed  quality 
control  materials.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
applicable  statute,  regulations,  or  both. 

The  agency  has  adopted  Good 
Guidance  Practices  (GGP's),  which  set 
forth  the  agency's  policies  and 
procedures  for  the  development, 
issuance,  and  use  of  guidance 
documents  (62  FR  8961.  February  27, 
1997).  This  draft  guidance  dociunent  is 
issued  as  a  Level  1  guidance  consistent 
with  GGP's. 


m.  Electronic  Access 

In  order  to  receive  "Points  To 
Consider  Guidance  Document  on 
Assayed  and  Unassayed  Quality  Control 
Material"  via  your  fax  machine,  call  the 
CDRH  Facts-On-Demand  (FOD)  system 
at  800-899-0381  or  301-827-0111  from 
a  touch-tone  telephone.  At  the  first 
voice  prompt  press  1  to  access  DSMA 
Facts,  at  second  voice  prompt  press  2, 
and  then  enter  the  document  number 
(2231)  followed  by  the  pound  sign  (#). 
Then  follow  the  remaining  voice 
prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  draft  guidance  may  also  do  so 
using  the  World  Wide  Web  (WWW). 
CDRH  maintains  an  entry  on  the  WWW 
for  easy  access  to  information  including 
text,  graphics,  and  files  that  may  be 
dowmloaded  to  a  personal  computer 
with  access  to  the  Web.  Updated  on  a 
regular  basis,  the  CDRH  home  page 
includes  "Points  to  Consider  for 
Guidance  Document  on  Assayed  and 
Unassayed  Quality  Control  Material," 
device  safety  alerts.  Federal  Register 
reprints,  information  on  premarket 
submissions  (including  Usts  of  approved 
applications  and  manufacturers* 
addresses),  small  manufacturers' 
assistance,  information  on  video 
conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  "http://www.fda.gov/cdrh". 

IV.  Comments 

Interested  persons  may,  on  or  before 
May  4, 1999,  submit  to  Docket 
Management  Branch  (address  above) 
written  comments  regarding  this  draft 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  nimiber  found  in  brackets  in 
heading  of  this  docimient.  The  draft 
guidance  document  emd  received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  January  19,  1999. 
D.B.  Burlington, 

Director,  Center  for  Devices  and  Radiological 
Health. 

|FR  Doc.  99-2508  Filed  2-2-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  980-1224] 

Guidance  for  industry  on  FDA 
Approval  of  New  Cancer  Treatment 
Uses  for  Marketed  Drug  and  Biological 
Products;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  for  industry 
entitled  "FDA  Approval  of  New  Cancer 
Treatment  Uses  for  Marketed  Drug  and 
Biological  Products."  The  guidance 
considers  the  quality  and  quantity  of 
data  that  may  be  adequate  to  add  a  new 
use  to  the  prescribing  information  for  a 
product  used  in  the  treatment  of  cancer. 
The  guidance  is  part  of  an  agency  effort 
to  encourage  the  submission  of 
supplemental  applications  for  new  uses 
for  approved  drug  and  biological 
products.  This  guidance  is  consistent 
with  the  Food  and  Drug  Administration 
Modernization  Act  of  1997  (the 
Modernization  Act),  which  specifies 
that  the  agency  will  continue  its  efforts 
to  encourage  sponsors  to  submit 
supplemental  appfications  for  new  uses 
for  their  products. 

DATES:  Written  comments  on  agency 
guidance  documents  are  welcome  at  any 
time. 

ADDRESSES:  Copies  of  this  guidance  for 
industry  are  available  on  the  Internet  at 
"http://www.fda.gov/cder/guidance/ 
index.htm"  or  "http://www.fda.gov/ 
cber/guidelines.htm".  Submit  written 
requests  for  single  copies  of  this 
guidance  to  the  Drug  Information 
Branch  (HFI>-210),  Center  for  Drug 
Evaluation  and  Research  (CDER),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  or  to  the 
Office  of  Communication,  Training,  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Comments 
are  to  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
'  Robert  L.  Justice,  Center  for  Drug 
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Evaluation  arid  Research  (HFD-150), 
Food  and  Dnig  Administration,  5600 
Fishers  Lane.iRockville,  MD  20857, 
301-594-2478. 

SUPPLEMENTa|«Y  information:  In  the 
Federal  Regi^er  of  March  21,  1997  (62 
FR  13650),  FDA  published  a  draft 
guidance  for  industry  entitled 
"Providing  Clinical  Evidence  of 
Effectiveness  for  Human  Drug  and 
Biological  Products"  as  part  of  efforts  to 
encourage  tha  submission  of 
supplemental!  applications  for  drug  and 
biological  pr(iiucts.  The  intent  of  that 
draft  guidanc^  was  to  clarify  what 
clinical  evidence  of  effectiveness  should 
be  provided  in  new  drug  applications 
and  supplemental  applications.  On  that 
same  date,  the  agency  published  a  draft 
guidance  for  mdustry  entitled  "FDA 
Approval  of  New  Cancer  Treatment 
Uses  for  Marketed  Drug  and  Biological 
Products,"  wiich  considered  the  quality 
and  quantity  of  data  that  may  be 
adequate  to  a0d  a  new  use  to  the 
prescribing  information  for  a  product 
used  in  the  trt  latment  of  cancer.  These 
guidances  we:  'e  published  as  part  of 
agency  efforts  to  expedite  the 
development  of  new  and  supplemental 
uses  for  drug  ^d  biological  products. 

In  November  1997,  the  Modernization 
Act  (Pub.  L.  105-111)  was  signed  into 
law  by  the  President.  Section  403  of  the 
Modernization  Act  specifies  that  FDA 
will  continue  jits  efforts  to  encourage 
sponsors  to  sv  bmit  supplemental 
applications  fir  new  uses  for  their 
products.  Consistent  with  section  403  of 
the  Modernization  Act,  the  agency  has 
finalized  the  araft  guidances  it  issued  in 
March  1997.  After  considering 
comments  suomitted  by  the  public,  FDA 
announced  the  aveiilability,  in  final 
form,  of  the  guidance  entitled 
"Providing  Clinical  Evidence  of 
Effectiveness  for  Human  Drug  and 
Biological  Prqducts"  in  the  Federal 
Register  of  Miy  15, 1998  (63  FR  27093). 

This  notice  announces  the  availability 
of  the  final  version  of  the  guidance 
entitled  "FDA|  Approval  of  New  Cancer 
Treatment  Uses  for  Marketed  Drug  and 
Biological  Products."  This  guidance 
focuses  on  the  particular  information  to 
be  provided  when  submitting  an 
application  for  the  approval  of  a 
supplementallnew  cancer  treatment  use 
for  a  marketed  drug  or  therapeutic 
biological  proouct.  Cancer  research 
often  reveals  potential  new  uses  for 
already  marketed  drugs,  and  it  is 
important  to  1:  ave  new  uses  approved 
for  inclusion  in  the  product  labeling  as 
soon  as  adequnte  evidence  of  product 
safety  and  effectiveness  for  the  new  use 
becomes  available. 


Consistent  with  section  403(c)  of  the 
Modernization  Act,  CDER  and  CBER 
have  designated  key  persons  who  will: 
(1)  Encourage  the  prompt  review  of 
supplemental  applications  for  approved 
products,  and  (2)  work  with  sponsors  to 
facilitate  the  development  and 
submission  of  data  to  support 
supplemental  applications. 

Within  CDER,  the  Associate  Director 
for  Medical  Policy  is  fulfilling  the 
requirements  of  section  403(c)  of  the 
Modernization  Act  by  working  with 
sponsors  to  facilitate  the  development  of 
supplemental  applications.  Within  the 
Division  of  Oncology  Drug  Products,  the 
Special  Assistant  to  the  Division 
Director  is  working  with  sponsors  to 
facilitate  the  development  and 
submission  of  data  to  support 
supplemental  applications  for  drug 
products  used  in  cancer  treatment. 
Efforts  include:  (1)  Managing  initiatives 
to  seek  the  views  of  major  groups  and 
of  individuals  in  the  cancer  research 
and  treatment  community,  (2)  managing 
and  monitoring  actions  regarding 
possible  labeling  revisions,  and  (3) 
preparing  regular  progress  reports. 

Within  CBER,  supplemental 
applications  are  being  facilitated  by  the 
Deputy  Director,  Medical,  in  accordance 
with  section  403(c)  of  the 
Modernization  Act.  Review  activities  for 
most  oncologic  product  applications  are 
managed  by  the  Office  of  Therapeutics 
Research  and  Review.  The  Oncology 
Branch  of  the  Division  of  Clinical  Trials 
Design  and  Analysis  will  work  with 
sponsors  to  facilitate  the  development 
and  submission  of  data  to  support 
supplemental  applications  for  biologies 
used  in  cancer  treatment. 

This  guidance  represents  the  agency's 
current  thinking  on  new  cancer 
treatment  uses  for  marketed  drug  and 
biological  products.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public  in  any  way.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statute,  regulations,  or  both. 

Dated:  January  27,  1999. 
Jane  E.  Henney, 

Commissioner  of  Food  and  Dnigs. 
|FR  Doc.  99-2562  Filed  2-2-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docltet  No.  980-0375] 

Guidance  for  Staff,  industry  and  Third 
Parties:  Third  Party  Programs  Under 
the  Sectoral  Annex  on  Medical  Devices 
to  the  Agreement  on  Mutual 
Recognition  Between  the  United  States 
of  America  and  the  European 
Community;  Availability 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  entitled 
"Guidance  for  Staff,  Industry  and  Third 
Parties:  Third  Party  Programs  Under  the 
Sectoral  Annex  on  Medical  Devices  to 
the  Agreement  on  Mutual  Recognition 
Between  the  United  States  of  America 
and  the  European  Community  (MRA)." 
Under  the  Sectoral  Annex  on  Medical 
Devices  (Aimex),  FDA  has  agreed  to 
designate  conformity  assessment  bodies 
(CAB*s)  as  third  parties  (i.e., 
organizations  outside  of  FDA] 
authorized  to  perform  premarket  and 
quality  system  evaluations  consistent 
with  the  Annex.  This  guidance  will 
assist  those  who  are  interested  in 
participating  in  this  program  as  CAB's 
or  as  applicants  pursuing  premarket  and 
quality  system  evaluations  consistent 
with  the  Annex. 

DATES:  Written  comments  may  be 
submitted  at  any  time. 
ADDRESSES:  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  the  guidance.  If  you 
do  not  have  access  to  the  World  Wide 
Web,  submit  written  requests  for  single 
copies  of  the  guidance  entitled 
"Guidance  for  Staff,  Industry  and  Third 
Parties:  Third  Party  Programs  Under  the 
Sectoral  Annex  on  Medical  Devices  to 
the  Agreement  on  Mutual  Recognition 
Between  the  United  States  of  America 
and  the  European  Community  (MRA)" 
on  3.5"  diskette  to  the  Division  of  Small 
Manufacturers  Assistance  (HFZ-220), 
Center  for  Devices  and  Radiological 
Health,  Food  and  Drug  Administration, 
1350  Piccard  Dr.,  Rockville,  MD  20850. 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
request,  or  fax  your  request  to  301-443- 
8818.  Written  comments  concerning  this 
guidance  may  be  submitted  at  any  time 
to  the  contact  person  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Stigi,  Division  of  Small 
Manufacturers  Assistance  (HFZ-220), 
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Center  for  Devices  and  Radiological 
Health,  Food  and  Drug  Administration, 
1350  Piccard  Dr.,  Rockville,  MD  20850, 
301-443-6597  or  FAX  301-443-8818. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  United  States  and  the  European 
Community  (EC)  exchanged  letters  on 
October  30,  1998,  which  brought  the 
MRA  into  force  on  December  7, 1998. 
FDA  published  a  final  rule  on  the  MRA 
on  November  6, 1998  (63  FR  60122). 

In  the  MRA  negotiations,  FDA  led  the 
negotiations  on  the  Annex  to  the  MRA 
between  the  United  States  and  the  EC. 
These  negotiations  resulted  in  the 
drafting  of  the  MRA,  which  includes  a 
special  section  pertaining  to  medical 
devices  that  is  referred  to  as  the  Annex. 
The  Annex  provides  for  a  3-year 
transition  period.  After  the  transition 
period  FDA  and  the  EC  may  normally 
endorse  premarket  and  quality  system 
evaluation  reports  provided  by 
equivalent  third  parties,  the  CAB's. 

In  order  to  establish  confidence  in  the 
conformity  assessment  process,  CAB's 
will  be  required  to  participate  in 
rigorous  joint  exercises  to  demonstrate 
their  proficiency  to  conduct  evaluations. 
Upon  implementation  of  this  program, 
CAB  evaluations  wrill  be  exchanged  and 
normally  endorsed  by  both  FDA  and  the 
EC  for  the  marketing  of  medical  devices. 

FDA  is  using  the  National  Voluntary 
Conformity  Assessment  System 
Evaluation  (NVCASE)  administered  by 
the  National  Institute  of  Standards  and 
Technology  (NIST)  of  the  U.S. 
Department  of  Commerce  to  recognize 
one  or  more  accreditation  bodies  that,  in 
turn,  will  accredit  potential  U.S.  CAB's 
seeking  to  be  designated  under  the 
Annex  to  evaluate  medical  devices 
produced  for  the  EC  market.  FDA  has 
considered  the  recommendations  made 
by  the  NIST  under  NVCASE  and  has 
designated  the  U.S.  CAB's  that  meet 
criteria  for  technical  competence 
established  in  the  Aimex,  for  possible 
participation  in  transition  activities. 

In  the  Federal  Register  of  July  2. 1998 
(63  FR  36247),  FDA  published 
information  regarding  the  process  for 
CAB's  to  become  eligible  for  designation 
under  the  Armex.  On  the  same  date,  the 
agency  aimounced  the  availabiUty  of  a 
dbraft  guidance  on  the  third  party 
program  (63  FR  3621).  The  agency 
received  three  comments  on  the  draft 
guidance.  FDA  has  reviewed  these 
comments  and  has  made  no  significant 
revisions  in  the  guidance  in  response  to 
these  comments.  The  agency  has, 
however,  included  additional 
information  regarding  conflicts  of 
interest,  including  additional  examples 


of  situations  that  would  indicate  a 
potential  conflict  of  interest. 

II.  Significance  of  Guidance 

This  guidance  represents  the  agency's 
current  thinking  on  "Guidance  for  Staff, 
Industry,  and  Third  Parties:  Third  Party 
Programs  Under  the  Sectoral  Armex  on 
Medical  Devices  to  the  Agreement  on 
Mutual  Recognition  Between  the  United 
States  of  America  and  the  European 
Community."  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
applicable  statute,  regulations,  or  both. 

The  agency  has  adopted  good 
guidance  practices  (GGP's)  that  set  forth 
the  agency's  poUcies  and  procedures  for 
the  development,  issuance,  and  use  of 
guidance  documents  (62  FR  8961, 
February  27, 1997).  This  guidance  is 
issued  as  a  Level  1  guidance  consistent 
with  GGP's. 

m.  Electronic  Access 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  do  so  using  the 
World  Wide  Web.  CDRH  maintains  an 
entry  on  the  World  Wide  Web  for  easy 
access  to  information  including  text, 
graphics,  and  files  that  may  be 
downloaded  to  a  personal  computer 
with  access  to  the  Web.  Updated  on  a 
regular  basis,  the  CDRH  Home  Page 
includes  the  "Guidance  for  Staff, 
Industry  and  Third  Parties:  Third  Party 
Programs  Under  the  Sectoral  Aimex  on 
Medical  Devices  to  the  Agreement  on 
Mutual  Recognition  Between  the  United 
States  of  America  and  the  European 
Commxuiity  (MRA),"  device  safety 
alerts,  access  to  Federal  Register 
reprints,  information  on  premarket 
submissions  including  lists  of  approved 
applications  and  manufacturers' 
addresses,  small  manufacturers 
assistance,  information  on  video 
conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  Home  Page  may  be  accessed 
at  "http://www.fda.gov/cclrh". 

IV.  Comments 

Interested  persons  may,  at  any  time, 
submit  written  coimnents  regarding  this 
guidance  to  the  contact  person  listed 
above.  Such  comments  will  be 
considered  when  determining  whether 
to  amend  the  current  guidance. 

Dated:  January  19, 1999. 
D.B.  Burlington, 

Director,  Center  for  Devices  and  Radiological 

Health. 

[FR  Doc.  99-2509  Filed  2-2-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conmiittee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  3, 1999. 

Time:  1:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  2055  Harbor 
Boulevard,  Ventura.  CA  93001,  (Telephone 
Conference  Call). 

Contact  Person:  Paul  K.  Strudler,  PHD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4100, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1716. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Initial  Review  Group 
Reproductive  Biology  Study  Section. 

Date:  February  8-9,  1999. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Dennis  Leszczynski,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institute  of 
Health,  6701  Rockledge  Drive.  Room  6170. 
MSC  7892,  Bethesda,  MD  20892.  (301)  435- 
1044. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl-SSS- 
W(17). 

Date:  February  8-10, 1999. 

Time:  6:00  PM  to  1:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  Sheratton  Hotel,  36th  &  Chestnut, 
PhUadelphia.  PA  19104. 

Contact  Persan:  Dharam  S.  Dhindsa,  DVM, 
PHD,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5126,  M^C  7854.  Bethesda,  MD  20892, 
(301)  435-1174]  dhindsad©csr,nih.gov. 

This  notice  ii  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imppsed  by  the  review  and 
funding  cycle. 

Name  ofConimittee:  Musculoskeletal  and 
Dental  Sciences  Initial  Review  Group,  Oral 
Biology  and  M^icine  Subcommittee  1. 

Date:  February  9-10, 1999. 

Time:  8:30  Al  A  to  5:00  PM. 

Agenda:  To  nsview  and  evaluate  grant 
applications. 

Place:  Holida  y  Inn  Old  Town  Alexandria, 
Alexandria,  VA  22314. 

Contact  Persi  n:  Priscilla  B.  Chen,  PHD, 
Scientific  Revie  w  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rcjckledge  Drive.  Room  4104, 
MSC  7814,  Bethesda,  MD  20892.  (301)  435- 
1787.  i 

This  notice  i^  being  published  less  than  15 
!  meeting  due  to  the  timing 
ed  by  the  review  and 


littee:  Oncological  Sciences 
troup  Pathology  B  Study 


days  prior  to  th^ 
limitations  imp 
funding  cycle. 

Name  of  Con 
Initial  Review  ( 
Section. 

Date:  Februa^  10-12, 1999. 

Time:  8:00  \\A  to  6:00  PM. 

Agenda:  To  n  iview  and  evaluate  grant 
applications. 

Place:  Holida ^r  Inn  Georgetown,  2101 
Wisconsin  Ave,  Washington,  DC  20007. 

Contact  Perse  n:  Martin  L.  Padarathsingh, 
PHD,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Hetlth,  6701  Rockledge  Drive, 
Room  4146,  MSC  7804,  Bethesda,  MD  20892, 
(301)435-1717 

This  notice  is  being  published  less  than  15 
days  prior  to  th  3  meeting  due  to  the  timing 
limitations  imp  ssed  by  the  review  and 
funding  cycle. 

Name  ofConmittee:  Molecular,  Cellular 
and  Developme  ntal  Neuroscience  Initial 
Review  Group  Visual  Sciences  C  Study 
Section. 

Date:  Februaiy  10-11, 1999. 

Time:  8:30  A]  4  to  5:00  PM. 

Agenda:  To  r  (view  and  evaluate  grant 
applications. 

Wace:  Georgetown  Inn,  1310  Wisconsin 
Ave..  N.W.,  Wathington,  DC  20007. 

Contact  Pers<in:  Carole  L.  Jelsema,  PHD, 
Scientific  Revie  w  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rcckledge  Drive,  Room  5222. 
MSC  7850.  Bet!  esda,  MD  20892,  (301)  435- 
1249.  jelsemad  Idrg.nih.gov. 

This  notice  i<  being  published  less  than  15 
days  prior  to  thj  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Fitderal  Domestic  Assistance 
Program  Nos.  9  3.306,  Comparative  Medicine, 
93.306;  93.333.  Clinical  Research,  93.333, 
93.337.  93.393-93.396,  93.837-93.844, 
93.892.  93.893,  National 


93.846-93.878. 
Institutes  of  Health,  HHS) 


Dated:  January  29, 1999. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-2564  Filed  2-2-99;  8:45aml 
BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Piirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individual  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Evaluation  Study  of  Congestive  Heart  Failure 
and  Pulmonary  Artery  Catheterization 
Effectiveness  in  CHF  Patients  (Escape). 

Date:  February  9, 1999. 

Time:  9:00  AM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  contract 
prop>osals. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Louise  P.  Gorman,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  NIH,  NHLBI,  Rockledge  Building  II, 
6701  Rockledge  Drive,  Suite  7180,  Bethesda, 
MD  20892-7924,  (301)  435-0270. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel 
Stem  Cell  Transplantation  to  Establish 
Allochimerism. 

Date:  February  24, 1999. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD  20815. 

Contact  Person:  David  T.  George,  PhD, 
Scientific  Review  Administrator,  NIH, 
NHLBI,  DEA,  Review  Branch,  Rockledge 
Building  II,  Room  7188,  6701  Rockledge 
Drive,  Bethesda,  MD  20892-7924,  301/435- 
0288. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 


Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  January  29, 1999. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  99-2570  Filed  2-2-99;  8:45  am] 

BtLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Piursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Discovery  of 
Novel  Drugs  for  Alzheimer's  Disease. 

Date;  February  11, 1999. 

rime:  1:00  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  University  of  Florida,  Gainesville, 
FL  32610. 

Contact  Person:  Louise  L.  Hsu,  PhD, 
Scientific  Review  Administrator,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892, 
(301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group,  Clinical  Aging 
Review  Committee. 

Date:  February  28-March  1,  1999. 

Time:  7:00  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  Terrace 
Room,  5520  Wisconsin  Avenue,  Chevy 
Chase,  MD  20815. 

Contact  Person:  William  A.  Kachadorian, 
PhD,  SRA,  The  Bethesda  Gateway  Building, 
7201  Wisconsin  Avenue/Suite  2C212, 
Bethesda,  MD  20892,  (301)  496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Pepper  Center 
Applications. 

Date:  March  2-4, 1999. 
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Time:  6:00  PM  to  5:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Arthur  D.  Schaerdel,  DVM, 
Scientific  Review  Administrator,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892, 
(301)  496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Longitudinal 
Analysis  of  Age  Related  Memory  Decline. 

Date:  March  8, 1999. 

Time:  2:30  PM  to  4:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  7201  Wisconsin  Avenue,  Bethesda, 
MD  20892  (Telephone  Conference  Call). 

Co/jtacfPerso/i.- William  A.  Kachadorian, 
PhD,  The  Bethesda  Gateway  Building,  7201 
Wisconsin  Avenue/Suite  2C212,  Bethesda, 
MD  20892,  (301)  496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group,  Neuroscience  of 
Aging  Review  Committee. 

Date:  March  8-10, 1999. 

Time:  7:00  PM  to  10:00  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Pyoce.The  Hyatt  Regency  Hotel,  100 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Louise  L.  Hsu,  PhD,  SRA, 
The  Bethesda  Gateway  Building,  7201 
Wisconsin  Avenue/Suite  2C212,  Bethesda, 
MD  20892,  (301)  496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  A  Pilot 
Research  Grant  Program. 

Date:  March  9-10, 1999. 

Time:  1:00  PM  to  10:00  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel,  100 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Louise  L.  Hsu,  PhD, 
Scientific  Review  Administrator,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892. 
(301)  496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Epidemiology 
of  Dementia  in  an  Urban  Community. 

Date:  March  9, 1999. 

Time:  1:30  PM  to  3:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  7201  Wisconsin  Avenue,  Bethesda, 
MD  20892  (Telephone  Conference  Call). 

Contact  Person:  William  A.  Kachadorian, 
PhD,  The  Bethesda  Gateway  Building,  7201 
Wisconsin  Avenue/Suite  2C212,  Bethesda, 
MD  20892,  (301)  496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Multicenter 
Vitamin  E  Trial  in  Persons  with  Down 
Syndrome. 

Z>ate.Marchll,1999. 

Time:  1:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  7201  Wisconsin  Avenue,  Bethesda, 
MD  20892  (Telephone  Conference  Call). 

Contact  Person:  Louise  L.  Hsu,  PhD, 
Scientific  Review  Administrator,  The 


Bethesda  Gateway  Building.  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892, 
(301)  496-9666. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  January  27, 1999. 
LaVerae  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  99-2517  Filed  2-2-99;  8:45  am) 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Advisory 
Council  on  Aging,  February  3,  1999, 
10:30  a.m.  to  February  4,  1999, 12:45 
p.m..  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  3lC, 
Conference  Room  6,  Bethesda,  MD 
20892  which  was  published  in  the 
Federal  Register  on  January  15, 1999, 
Vol.  64,  No.  10. 

The  mtg.  will  be  open  to  the  public 
on  Wed.,  2/3  from  10:30  a.m.  until  2 
p.m.,  from  3-4  p.m.  &  again  on  2/4  from 
8  a.m.  to  adjournment.  The  mtg.  will  be 
closed  to  the  public  on  2/3  from  2-3 
p.m.  &  again  from  4  p.m.  imtil  recess. 
The  meeting  is  partially  closed  to  the 
public. 

Dated:  January  27, 1999. 
LaVerae  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  99-2518  Filed  2-2-99;  8:45  am] 

BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Meeting 

Piusuant  to  section  10(d]  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Arthritis  and  Musculoskeletal 
and  Skin  Diseases  Advisory  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  prooosals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Arthritis  and 
Musculoskeletal  and  Skin  Diseases  Advisory 
Council. 

Date:  February  18. 1999. 

Open:  8:30  AM  to  12:00  PM. 

Agenda:  The  meeting  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  Council  Business  and  special 
reports. 

pyace;  National  Institutes  of  Health.  9000 
Rockville  Pike.  Building  3lC.  Conference 
Room  6.  Bethesda,  MD  20892. 

Qosed:  1:00  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike.  Building  3lC,  Conference 
Room  6,  Bethesda,  MD  20892. 

Contact  Person:  Steven  J.  Hausman,  PhD; 
Deputy  Director,  NIAMS/NIH,  BIdg.  31, 
Room  4C-32,  31  Center  Dr,  MSC  2350, 
Bethesda,  MD  20892-2350. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  January  27, 1999. 
LaVerae  J.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  99-2519  Filed  2-2-99;  8:45amJ 
BILLMO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  NIEHS. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individual  who  plan  to  attend  and  need 
special  assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  notify  the 
Contact  Person  Usted  below  in  advance 
Of  the  meeting. 
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The  meetirig  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C.  as  amended 
for  the  review,  discussion,  and 
evaluation  oflindividual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  of  Environmental 
Health  Sciences,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  qearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Cod  tmittee:  Board  of  ScientiHc 
Counselors,  MI  JHS. 

Date:  March  '-9. 1999. 

Closed:  Marc  h  7.  1999.  8:00  PM  to 
approximately  10:30  PM. 

Agenda:  To  i  eview  and  evaluate  the 
Intramural  Lab  jratory  of  Struct\iral  Biology — 
prereview. 

Place:  Nat.  Ir  stitute  of  Environmental 
Health  Science!.  Siena  Hotel,  1505  E. 
Franklin  Street  Chapel  Hill,  NC  27514. 

Open:  March  8, 1999,  8:00  AM  to  4:30  PM. 

Agenda:  Pres  entation  of  the  organization 
and  conduct  of  research  in  the  Laboratory  of 
Structural  Biol  >gy. 

Place:  Nat.  Ir  stitute  of  Environmental 
Health  Sciences  Building  101.  Main 
Conference  Rodm.  South  Campus.  Research 
Triangle  Park,  NC  27709. 

Closed:  Marc  h  9.  1999,  8:30  AM  to 
adjournment. 

Agenda:  To  t  Bview  and  evaluate  the 
programs  of  th(  laboratory  listed  above. 

Place:  Nat.  Ir  stitute  of  Environmental 
Health,  Science  s.  Building  101,  Main 
Conference  Ro<im,  South  Campus  Research 
Triangle  Park,  14C  27709. 

Contact  Persiin:  ].  Carl  Barrett,  PHD. 
Scientific  Director/Executive  Secretary,  Nat. 
Institute  of  Env  ironmental  Health  Sciences, 
National  Institi  tes  of  Health,  P.O.  Box  12233, 
Research  Trian  jle  Park,  NC  27709,  ((19)  541- 
3205. 

(Catalogue  of  F  sderal  Domestic  Assistance 
Program  Nos.  9  3.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxiccilogical  Research  and  Testing; 
93.115  Biometiy  and  Risk  Estimation — 
Health  Risks  fr  >m  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safity  Training;  93.143.  NIEHS 
Superfund  Haz  irdous  Substances — Basic 
Research  and  Education;  93.894.  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 
Dated:  Januafy  26.  1999. 
La  Verne  Y.  Strlngfield, 
Committee  Mai  tagement  Officer,  NIH. 
|FR  Doc.  99-2520  Filed  2-2-99;  8:45  am] 

BILUNO  CODE  414  D-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel 
Treatment. 

Date:  March  5, 1999. 

Time:  9:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Mebt)  Center,  Bethesda,  MD  20814. 

Contact  Person:  Susan  L.  Coyle,  PhD., 
Chief,  Clinical,  Epidemiological  and  Applied 
Sciences  Review  Branch,  Office  of 
Extramural  Program  Review,  National 
Institute  on  Drug  Abuse,  National  Institutes 
of  Health,  DHHS,  5600  Fishers  Lane,  Room 
10-42,  Rockville,  MD  20857,  (301)  443-2620. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel 
Medication  Development  Centers. 

Date:  March  10-11, 1999. 

Time:  9:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Khursheed  Asghar,  PhD., 
Chief,  Basic  Sciences  Review  Branch,  Office 
of  Extraumural  Program  Review,  National 
Institute  on  Drug  Abuse,  National  Institutes 
of  Health,  DHHS,  Rockville,  MD  20857,  (301) 
443-2620. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  January  29, 1999. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  99-2565  Filed  2-2-99;  8:45  am) 

BILUNC  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  99- 
29,  Review  of  POl. 

Date:  February  1-2, 1999. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Pooks  Hill,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  H.  George  Hausch,  PHD, 
Chief,  Scientific  Review  Section,  4500  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  99- 
07,  Review  of  POl. 

Date:  February  2-3,  1999. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel,  100 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  H.  George  Hausch,  PHD, 
Chief,  Scientific  Review  Section,  4500  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  99- 
09,  Review  of  RFA. 

Date:  February  23-24, 1999. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Gaithersburg  Hilton,  Gaithersburg, 
MD  20873 

Contact  Person:  H.  George  Hausch,  PHD, 
Chief,  Scientific  Review  Section,  4500  Center 
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Drive,  Natcher  Building,  Rm.  4AN44F. 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  January  29, 1999. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  99-2566  Filed  2-2-99;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Initial  Review 
Group,  Biomedical  Research  and  Research 
Training  Review  Committee  B. 

Date:  March  11-12.  1999. 

Time:  9:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  The  Hyatt  Regency  Hotel,  100 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Irene  B.  Glowinski.  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institutes  of 
General  Medical  Sciences.  National  Institutes 
of  Health,  Natcher  Building,  Room  lAS-13, 
Bethesda.  MD  20815,  (301)  594-3663. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862.  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Instimtes  of  Health,  HHS) 


Dated:  January  29, 1999. 
UVerae  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  99-2567  Filed  2-2-99;  8:45  am) 

BtLUNQ  CODE  4140-01-M . 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pvu^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

£)o/e:  February  19, 1999. 

Time:  12:00  PM  to  1:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Robert  H.  Stretch,  PHD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NIH,  Parklawn  Building,  5600 
Fishers  Lane,  Room  9C-18,  Rockville,  MD 
20857,  301-443-4728. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  January  29, 1999. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-2568  Filed  2-2-99;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  vdth 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  portions  of  the  meeting  devoted 
to  the  review  and  evaluation  of  journals 
for  potential  indexing  by  the  National 
Library  of  Medicine  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section 
552b(c)(9)(B),  Title  5  U.S.C,  as 
amended.  Premature  disclosure  of  the 
titles  of  the  journals  as  potential  titles  to 
be  indexed  by  the  National  Library  of 
Medicine,  the  discussions,  and  the 
presence  of  individuals  associated  with 
these  publications  could  significantly 
frustrate  the  review  and  evaluation  of 
individual  journals. 

Name  of  Committee:  Literature  Selection 
Technical  Review  Committee. 

Date:  February  4-5.  1999. 

Open:  February  4.  1999,  9:00  a.m.  to  10:30 
a.m. 

Agenda:  Administrative  reports  and 
program  developments. 

Place:  National  Library  of  Medicine.  8600 
Rockville  Pike,  Board  Room,  Bethesda,  MD 
20894. 

Closed:  February  4, 1999, 10:30  a.m.  to 
5:00  p.m. 

Agenda:  To  review  and  evaluate  journals 
as  potential  titles  to  be  indexed  by  the 
National  Library  of  Medicine. 

Place:  National  Library  of  Medicine,  8600 
Rockville  Pike.  Board  Room,  Bethesda,  MD 
20894. 

Open:  February  5. 1999. 10:15  a.m.  to  10:45 
a.m.. 

Agenda:  Administrative  reports  and 
program  developments. 

Closed:  February  5, 1999, 10:45  a.m.  to 
12:00  p.m. 

Agenda:  To  review  and  evaluate  journals 
as  potential  titles  to  be  indexed  by  the 
National  Library  of  Medicine. 

Place:  National  Library  of  Medicine,  8600 
Rockville  Pike,  Board  Room,  Bethesda,  MD 
20894. 

Contact  Person:  Sheldon  Kotzin,  BA,  Chief, 
Bibliographic  Services  Division/Library 
Operations  NLM,  National  Library  of 
Medicine.  8600  Rockville  Pike,  Bldg  38A/ 
Room  4N419,  Bethesda,  MD  20894,  (301) 
496-6217. 
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jeing  published  less  than  15 
meeting  due  to  the  urgent 
tilling  limitations  imposed  by 
i  Linding  cycle, 
era!  EJomestic  Assistance 
879,  Medical  Library  of 
Natibnal  Institutes  of  Health, 


Officer.  NIH. 
Filed  2-2-99;  8:45  am) 


This  notice  is 
days  prior  to  the 
need  to  meet 
the  review  and 

(Catalogue  of 
Program  Nos.  93 
Assistance, 
HHS) 

Dated:  Januari  29,  1999. 
Laveme  Y.  Strii  gfield 
Committee  Maw  \gement 
[FRDoc.  99-256  9 

BILLING  COOE  4140 -01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

Centers  for  Disease  Control  and 
Prevention;  Statement  of  Organization, 
Functions,  and  Delegations  of 
Authority 

Part  C  (Centers  for  Disease  Control 
and  Preventioi)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  oflAuthority  of  the 
Department  of'Health  and  Human 
Services  (45  PR  67772-76,  dated 
October  14, 19^0.  and  corrected  at  45  FR 
69296,  October  20, 1980,  as  amended 
most  recently  ^t  64  FR  2903-2904.  dated 
January  19.  1969)  is  amended  to  reflect 
organizational 'Changes  within  the 
National  Centm-  for  Chronic  Disease 
Prevention  and  Health  Promotion 
(NCCDPHP).  "Hie  restructuring  will  (1) 
abolish  the  Office  of  Surveillance  and 
Analysis  withki  the  Office  of  the 
Director.  NCCDPHP;  (2)  retitle  the 
Division  of  Chronic  Disease  Control  and 
Community  Intervention  as  the  Division 
of  Adult  and  dommunity  Health  and 
restructure  th^  functions  of  the  Division; 
and  (3)  retitle  the  EKvision  of  Nutrition 
as  the  Divisioq  of  Nutrition  and 
Physical  Activity  and  restructure  the 
functions  of  thb  Division. 

Section  C-^  Organization  and 
Functions,  is  hereby  amended  as 
follows:  I 

After  the  functional  statement  for  the 
Office  of  the  Djirector  (CLl).  National 
Center  for  Chibnic  Disease  Prevention 
and  Health  Prvmotion  (CL),  delete  in 
their  entirety  the  title  and  functional 
statement  for  me  Office  of  Surveillance 
and  Analysis  (JCLI 1). 

After  the  fui|ctional  statement  for  the 
Office  of  the  Director  (CL21),  Division  of 
Adolescent  aHfl  School  Health  (CL2), 
delete  the  titlei  and  functional  statement 
for  the  Divisiop  of  Chronic  Disease 
Control  and  Community  Intervention 
(CL3)  and  insekl  the  following: 

Division  of  Adult  and  Conununity 
Health  (CL3).  |l )  Develops  and  manages 
nationwide  and  State-based  surveillance 


systems  for  chronic  disease  risk  factors 
and  health  promotion  activities;  (2) 
develops  and  promotes  community- 
based  interventions  and  programs;  (3) 
provides  national  and  international 
leadership  in  health  education  and 
health  promotion;  (4)  conducts  studies 
to  enhance  public  health  activities  in 
health  services  and  managed  care;  (5) 
manages  public  health  research, 
training,  cooperative,  and  intervention 
activities  and  diverse  settlings  such  as 
cities,  universities.  State  health 
departments,  and  other  countries;  (6) 
promotes  the  understanding  and 
improvements  of  the  determinants  and 
issues  related  to  cardiovascular  health, 
aging,  and  epilepsy;  (7)  in  cooperation 
with  other  components  of  NCCDPHP, 
coordinates  activities  with  other 
Federal,  State,  and  local  governmental 
agencies,  academia,  and 
nongovernmental  organizations. 

IDelete  the  fimctional  statement  for 
Office  of  the  Director  (CL31)  and  insert 
the  following: 

(1)  Manages,  coordinates,  and 
evaluates  the  activities  and  programs  of 
the  Ehvision;  (2)  ensures  that  Division 
activities  are  coordinated  with  other 
components  of  CDC  both  within  and 
outside  the  Center,  with  Federal,  State, 
and  local  health  agencies,  and  with 
voluntary  and  professional  health 
agencies;  (3)  provides  leadership  and 
coordinates  Division  responses  to 
requests  for  research,  consultation, 
training,  collaboration  and  technical 
assistance  or  information  on  managed 
care,  health  promotion,  behavioral 
surveys,  cardiovascular  health,  aging, 
epilepsy,  and  arthritis;  (4)  provides 
administrative,  logistical,  and 
management  support  for  Division  field 
staff;  (5)  ensures  the  coordination  of 
NCCDPHP  internal  activities  related  to 
Prevention  Health  and  Health  Services 
Block  Grant  (PHHSBG)  programs  and 
develops  and  administers,  guidelines, 
uniform  reporting  procedures,  and 
evaluation  criteria  for  programs 
supported  by  PHHSBG;  (6)  provides 
administrative  and  management  support 
for  the  Division  including  guidance  on 
the  organization  of  personnel  and  the 
use  of  financial  resources,  and  oversight 
of  grants,  cooperative  agreements, 
contracts,  and  reimbursement 
agreements. 

Behavioral  Surveillance  Branch 
(CL32).  (1)  Manages  a  nationwide 
program  for  State-specific  surveillance 
of  behavioral  risk  factors  and  other 
antecedents  of  health  conditions, 
particularly  chronic  diseases;  (2) 
provides  support  to  build  State  capacity 
for  telephone  survey  operations  and 
data  management,  and  for  the  analysis, 
dissemination,  and  use  of  the  data  by 


State  agencies,  and  universities  to  set 
public  health  priorities  and  monitor 
public  health  programs;  (3)  develops 
guidelines  and  criteria  for  the 
assessment  of  behavioral  risk  factors  in 
State  and  local  populations;  (4)  analyzes 
and  disseminates  the  results  of  analyses 
to  policy  and  decision  makers,  public 
health  professionals,  and  other  relevant 
audiences  through  communication 
channels  and  formats  appropriate  to 
these  constituencies;  (5)  coordinates 
analyses  and  use  of  survey  methods  to 
enhance  behavioral  risk  factor  data;  (6) 
develops  guidehnes  and  criteria  for 
monitoring  public  health  policies 
directed  at  affecting  behavioral  and 
other  risk  factors  leading  to  chronic 
diseases  and  other  conditions;  (7) 
promotes  the  broad  use  and  application 
of  Behavioral  Risk  Factors  Surveillance 
Survey  (BRFSS)  results  and  findings 
through  current  information  systems;  (8) 
works  closely  with  other  Divisions  in 
NCCDPHP  and  other  CDC  Centers/ 
Institute/Offices  (QO's)  to  formulate  a 
cross-cutting  surveillsmce  system  for  the 
States  and  CDC;  (9)  provides 
administrative  and  management  support 
for  the  branch,  including  oversight  of 
grants,  cooperative  agreements, 
contracts,  and  reimbursable  agreements. 

Delete  the  title  and  fimctional 
statement  for  the  Cardiovascular  Health 
Studies  Branch  (CL33)  and  insert  the 
following: 

Cardiovascular  Health  Branch  (CL33). 
(1)  Develops  and  evaluates  effective 
interventions  to  be  used  by  State  and 
local  health  agencies  and  health  care 
organizations  to  mitigate  risk  factors  for 
cardiovascular  disease;  (2)  conducts 
evaluation  studies  to  document  the 
efficacy  and  effectiveness  of  disease 
prevention  and  health  promotion 
interventions;  (3)  provides  leadership  in 
the  development  of  components  and 
guidelines  for  effective  chronic  disease 
prevention  and  health  promotion 
strategies  related  to  cardiovascular 
disease;  (4)  provides  consultation  to 
State  and  local  health  agencies  and 
health  care  delivery  organizations  in 
planning,  establishing,  and  evaluating 
cardiovascular  health  activities;  (5) 
carries  out  epidemiologic  research 
related  to  the  prevention  of 
cardiovascular  disease  and 
improvement  of  cardiovascular  health; 
(6)  disseminates  findings  from  research 
and  program  evaluations  to  policy  and 
decision  makers,  public  health 
professionals  and  other  relevant 
audiences  through  commimication 
channels  and  formats  appropriate  to 
these  constituencies;  (7)  provides 
administrative  and  management  support 
for  the  branch,  including  oversight  of 
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grants,  cooperative  agreements, 
contracts,  and  reimbursable  agreements. 

Delete  the  title  and  functional 
statement  for  the  Community  Health 
Promotion  Branch  (CL35)  and  insert  the 
following:  • 

Community  Health  and  Program 
Services  Branch  (CL35).  (1)  Provides 
technical  assistance  to  State  health 
agencies  and  other  Federal,  national, 
and  international  organizations  to  plan, 
implement,  and  evaluate  community- 
based  chronic  disease  prevention  and 
health  promotion  programs;  (2) 
develops,  implements,  and  evaluates 
training  in  the  area  of  chronic  disease 
intervention  and  community  health 
promotion  for  State  health  departments 
and  other  agencies;  (3)  supports  health 
promotion  and  disease  prevention 
research  conducted  at  university-based 
prevention  centers;  (4)  develops  chronic 
disease  epidemiology  capacity  in  State 
health  departments  through  training  and 
support  of  chronic  disease  field 
epidemiologists  and  other  capacity 
building  efforts;  (5)  provides  statistical 
and  programming  support  to  the 
Division,  including  assistance  in  design 
of  data  collection  instruments,  computer 
programming,  and  statistical  analysis; 
(6)  provides  administrative  and 
management  support  for  the  branch, 
including  oversi^t  of  grants, 
cooperative  agreements,  contracts,  and 
reimbursable  agreements. 

Delete  in  their  entirety  the  title  and 
functional  statement  for  the  Statistics 
Branch  (CL37). 

Delete  the  title  and  functional 
statement  for  the  Aging  Studies  Branch 
(CL38)  and  insert  the  following: 

Health  Care  and  Aging  Studies 
Branch  (CL38).  (1)  Coordinates  and 
fosters  research  and  programs  in 
managed  care  settings  for  the  Center;  (2) 
reviews  and  develops  policy  for  using 
health  care  settings  as  a  focus  for  public 
health  activities  related  to  disease 
prevention  and  health  promotion;  (3) 
examines  issues  related  to  cost 
effectiveness  in  the  management  and 
care  of  chronic  diseases;  (4)  assists  in 
setting  health  care  standards  for 
prevention  of  chronic  diseases;  (5) 
studies  potentially  modifiable  causes  of 
chronic  disease  and  conditions  of  older 
adults;  (6)  develops  and  evaluates 
measiu«s  of  public  health  impact 
concerned  with  such  issues  as  quality  of 
life  and  disability  adjusted  hfe  years;  (7) 
assesses  the  health  and  economic 
burden  of  chronic  diseases  and 
conditions  in  older  adults  through 
activities  such  as  demographic, 
economic,  and  behavioral  studies;  (8) 
disseminates  findings  from  research  and 
program  evaluations  to  policy  and 
decision  makers,  public  health 


professionals,  and  other  relevant 
audiences  through  communication 
channels  and  formats  appropriate  to 
these  constituencies;  (9)  provides 
administrative  and  management  support 
for  the  branch,  including  oversight  of 
grants,  cooperative  agreements, 
contracts,  and  reimbursable  agreements. 

Delete  in  their  entirety  the  title  and 
functional  statement  for  the  Health 
Interventions  and  Translation  Branch 
(CL39). 

After  the  functional  statement  for  the 
Office  of  the  Director  (CL41),  Division  of 
Diabetes  Translation  (CL4),  delete  the 
title  and  functional  statement  for  the 
Division  of  Nutrition  (CL5)  and  insert 
the  following: 

Division  of  Nutrition  and  Physical 
Activity  (CL5).  (1)  Provides  national 
leadership  to  chronic  disease  prevention 
and  maternal  and  child  health  in  the 
areas  of  nutrition  and  physical  activity; 
(2)  implements  systems  to  track  and 
analyze  nutrition  problems,  physical 
inactivity,  and  related  risk  factors; 
builds  State  capacity  to  collect  and 
utilize  surveillance  data;  (3)  builds 
international,  national.  State,  and  local 
expertise  and  capacity  in  nutrition  and 
physical  activity  through  consultation 
and  training;  (4)  provides  technical 
assistance  and  other  support  to  enable 
State  and  local  health  agencies  to  plan, 
implement,  and  evaluate  nutrition  and 
physical  activity  programs;  (5) 
contributes  to  the  science  base  by 
conducting  epidemiologic  and 
intervention  studies  related  to  nutrition 
and  physical  activity;  (6)  ensures  that 
both  scientific  and  programmatic  efforts 
span  the  arenas  of  policy,  environment, 
communications,  social  and  behavioral 
interventions;  (7)  develops  and 
disseminates  new  methods,  guidelines, 
and  criteria  for  effective  nutrition  and 
physical  activity  programs;  (8) 
collaborates  with  appropriate  Federal 
and  State  agencies,  international/ 
national/community  organizations,  and 
other  CDC  partners;  (9)  provides 
national  leadership  in  health 
communications  to  promote  nutrition 
and  physical  activity  and  integrate 
health  communications  efforts  with 
overall  program  efforts;  (10)  facilitates 
the  translation  of  nutrition  and  physical 
activity  research  findings  into  public 
health  practice. 

Delete  the  functional  statement  for  the 
Office  of  the  Director  (CL51)  and  insert 
the  following: 

Office  of  the  Director  (CL51).  (1) 
Provides  direction  in  establishing 
Division  priorities,  strategies,  programs, 
and  poUcies;  (2)  mobilizes  and 
coordinates  partnerships  and 
constituencies  to  build  a  national 
infrastructiue  for  nutrition  and  physical 


activity  promotion;  (3)  educates  the 
public  and  key  decision  makers  about 
the  importance  of  nutrition  and  physical 
activity  to  public  health;  (4)  ensures  that 
Division  activities  are  coordinated 
within  NCCDPHP  and  with  other  CIOs, 
constituencies,  and  Federal  agencies;  (5) 
monitors  progress  toward  achieving 
Division  objectives  and  assesses  the 
impact  of  programs;  (6)  provides  special 
training  and  capacity  building  activities 
in  support  of  Division  programs;  (7) 
provides  administrative  and 
management  support  for  Division 
activities  including  guidance  on  the 
organization  of  personnel  and  the  use  of 
financial  resources;  (8)  provides 
leadership  to  the  Division  and  field  staff 
on  health  communication  efforts  to 
promote  nutrition  and  physical  activity. 

Physical  Activity  ana  Health  Branch 
(CL52).  (1)  Conducts  epidemiologic 
research  related  to  physical  activity, 
health,  and  the  prevention  of  chronic 
disease;  (2)  develops  and  evaluates 
disease  prevention  and  health 
promotion  interventions  involving 
physical  activity;  (3)  develops 
monitoring  and  tracking  systems  for 
physical  activity  behaviors;  (4)  provides 
leadership  in  the  development  of 
guidelines  for  effective  chronic  disease 
prevention  and  health  promotion 
strategies  through  physical  activity;  (5) 
develops  and  produces  communication 
tools  and  public  affairs  strategies  related 
to  physical  activity  and  health  in 
collaboration  with  the  Division's 
communications  team;  (6)  provides 
technical  assistance  to  State  and  local 
health  agencies  in  plaiuiing, 
establishing,  and  evaluating  physical 
activity  promotion  strategies;  (7) 
translates  physical  activity  and  exercise 
research  findings  into  public  health 
practice;  (8)  disseminates  findings  from 
epidemiologic  research  and  program 
evaluations  through  publications  in  the 
scientific  fiterature;  (9)  collaborates  with 
appropriate  groups  internal  and  external 
to  CDC. 

Delete  the  title  and  functional 
statement  for  the  Chronic  Disease 
Prevention  Branch  (CL56)  and  insert  the 
following: 

Chronic  Disease  Nutrition  Branch 
(CL56).  (1)  Designs,  implements,  and 
evaluates  surveillance  activities, 
epidemiologic  studies,  and  intervention 
projects  related  to  chronic  disease 
nutrition  problems  and  risk  factors;  (2) 
develops  and  coordinates  State-based 
dietary  surveillance  relating  to  chronic 
disease  nutrition  problems  and  risk 
factors,  and  builds  State  capacity  to 
collect  and  utilize  surveillance  data;  (3) 
provides  assistance,  consultation,  and 
training  to  State,  local,  and  intemabonal 
agencies  to  prevent  and  control  chronic 
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disease  and  relevant  risk  factors;  (4) 
analyzes,  inteoprets,  and  disseminates 
data  from  sun«ys,  surveillance 
activities,  and  lepidemiologic  studies 
related  to  chroBiic  disease  nutrition 
problems  and  (elated  risk  factors;  (5) 
develops  and  disseminates  guidelines 
for  chronic  di^ase  nutrition 
assessment,  intervention,  and 
surveillance;  (6)  coordinates  and/or 
collaborates  with  appropriate  Federal 
agencies  and  i^ational  organizations  to 
strengthen  and  extend  chronic  disease 
nutrition  survf  illance,  epidemiology, 
and  intervention  activities;  (7)  develops 
new  methods,  techniques,  and  criteria 
for  the  assessnient  of  chronic  disease 
nutrition  problems  and  related  risk 
factors  in  the  llJnited  States  and  other 
countries;  (8)  Coordinates  and/or 
collaborates  with  other  divisions  in 
NCCDPHP  to  develop  and  strengthen 
the  chronic  disease  nutrition 
components  of  their  programs,  as 
appropriate.    I 

Delete  the  ti^le  emd  functional 
statement  for  ^e  Maternal  and  Child 
Health  BrancH  (CL57)  and  insert  the 
following:        i 

Maternal  and  Child  Nutrition  Branch 
(CL57).  (1)  Designs,  implements,  emd 
evaluates  epidiemiological  studies  and 
intervention  pi-ojects  related  to 
nutritional  an4  behavioral  risks  in 
maternal  and  Child  populations;  (2) 
designs,  implemnents,  and  evaluates 
epidemiologic  studies  and  intervention 
projects  related  to  micronutrient 
nutrition,  especially  iron;  (3)  develops 
and  coordinates  State-based  maternal 
and  child  nutrition  surveillance  and 
surveys,  and  builds  State  capacity  to 
carry  out  surveillance  activities;  (4) 
provides  assistance,  consultation,  and 
training  to  loc^l.  State,  and  international 
agencies  to  prevent  and  control  adverse 
maternal  and  (hild  health  outcomes 
related  to  nutritional  and  behavioral  risk 
factors;  (5)  analyzes,  interprets,  and 
disseminates  data  from  surveys, 
surveillance  activities,  and 
epidemiologic!  studies  related  to  health 
and  nutrition  in  domestic  and 
international  maternal  and  child 
populations;  (6)  develops  and 
disseminates  ilew  methods,  techniques, 
guidelines,  anp  criteria  for  nutrition 
assessment,  siirveillance,  and 
intervention  in  domestic  and 
international  fiatemal  and  child 
populations;  (p  coordinates  and/or 
collaborates  With  appropriate  Federal 
agencies  and  aational/intemational 
organizations  ^o  develop  and  strengthen 
maternal  and  thild  nutrition  programs; 
(8)  coordinate^  and  collaborates  with 
other  divisions  in  NCCDPHP  and  other 
CDC  CIOs  to  (^evelop  and  strengthen  the 
maternal  and  Child  nutrition 


components  of  their  programs,  as 
appropriate. 

Dated:  January  22. 1999. 
Jefi&ey  P.  Koplan, 
Director. 

[FR  Doc.  99-2473  Filed  2-2-99;  8:45  am] 
BILUNG  CODE  4160-1B-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVrCES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Prevention,  Drug  Testing  Advisory 
Board;  Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Drug 
Testing  Advisory  Board  of  the  Center  for 
Substance  Abuse  Prevention  in  March 
1999. 

The  first  day  (March  8}  of  the  Drug 
Testing  Advisory  Board  meeting  will  be 
closed  from  8:30  a.m.  until  1:00  p.m. 
and  involves  the  review  of  sensitive 
National  Laboratory  Certification 
Program  (NLCP)  internal  operating 
procedures  and  program  development 
issues.  Therefore,  this  portion  of  the 
meeting  will  be  closed  to  the  public  as 
determined  by  the  Administrator, 
SAMHSA,  in  accordance  with  5  U.S.C. 
552b(c)(2),  (4),  and  (6)  and  5  U.S.C. 
A^.2,§  10(d). 

The  Drug  Testing  Advisory  Board 
meeting  will  be  open  from  1:00  p.m. 
until  5:00  p.m.  on  March  8  and  open 
from  8:00  a.m.  until  3:30  p.m.  on  March 
9.  The  open  session  will  include  a  roll 
call,  general  annoimcements,  and  a 
discussion  of  the  information  submitted 
by  industry  representatives  regarding 
the  use  of  alternative  matrices  (hair, 
sweat,  oral  fluids)  and  on-site  tests  to 
test  for  drugs  of  abuse.  A  public 
comment  period  will  be  scheduled 
during  the  open  session.  If  anyone 
needs  special  acconunodations  for 
persons  with  disabihties  please  notify 
the  Contact  listed  below. 

An  agenda  for  this  meeting  and  a 
roster  of  board  members  may  be 
obtained  from:  Ms.  Giselle  Hersh, 
Division  of  Workplace  Programs,  5600 
Fishers  Lane,  Rockwall  0,  Suite  815, 
Rockville.  MD  20857,  Telephone:  (301) 
443-6014. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name  and  telephone  number  is  listed 
below. 

Committee  Name:  Drug  Testing  Advisory 

Board 
^feeting  Date:  March  8-9, 1999 
Place:  HoUday  Inn,  552D  Wisconsin 

Avenue,  Chevy  Chase,  Maryland  20815 


Closed:  March  8, 1999;  8:00  a.m.-l:00  p.m. 

Open:  March  8, 1999;  1:00  p.m.-5:00  p.m. 

Open:  March  9, 1999;  8:00  a.m.-3:30  p.m. 

Contact:  Donna  M.  Bush,  Ph.D.,  Executive 
Secretary,  Telephone:  (301)  443-6014  and 
FAX:  (301)  443-3031 

Dated:  January  28, 1999. 
Sandi  Stephens, 

Extramural  Activities  Team  Leader, 
Substance  Abuse  and  Mental  Health  Services 
Administration. 
[FR  Doc.  99-2511  Filed  2-2-99;  8:45  am) 

BILUNQ  CODE  41S2-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  appUcants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 
PRT-006180 

Applicant:  PE  AgGen,  Davis,  CA, 

The  applicant  requests  a  permit  to 
import  blood  samples  taken  from 
captive-held  and  captive-hatched 
Komodo  dragon  {Varanus  komodoensis) 
worldwide  for  the  purpose  of  scientific 
research. 
PRT-007309 

Applicant:  The  Lubee  Foundation,  Inc., 
Gainesville,  FL 

The  applicant  requests  a  permit  to 
export  biological  samples  taken  from 
captive-held  and  captive  bom 
specimens  of  Rodrigues  fruit  bat 
[Pteropus  rodricensis)  to  the  University 
of  Aberdeen,  Scotland,  UK,  for  the 
purpose  of  scientific  research. 

PRT-007372 

Applicant:  San  Diego  Wild  Animal  Park, 
Escondido,  CA 

The  applicant  requests  a  permit  to 
export  two  male  and  four  female 
captive-held  and  captive  bom  Arabian 
oryx  [Oryx  leucoryx)  to  Municipalite  de 
Timis,  Tunisia,  to  enhance  the  survival 
of  the  species  through  propagation. 
PRT-005794    . 

Applicant:  The  Detroit  Zoological  Institute, 
Detroit,  MI 

The  applicant  requests  a  permit  to 
import  three  male  and  three  female 
captive  hatched  Japanese  giant 
salamanders  from  the  Asa  Zoological 
Park,  Hiroshima,  Japan,  for  the  purpose 
of  enhancement  of  the  survival  of  the 
species  through  conservation  education, 
propagation,  and  scientific  research. 
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PRT-004520 

Applicant:  Hawthorn  Corporation,  Grayslake, 
IL 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  one 
female  captive-held  Asian  elephant 
(Elephas  maximus)  from  the  Clyde 
Beatty-Cole  Bros.  Circus  in  Deland, 
Florida,  for  the  purpose  of  enhancement 
of  the  survival  of  the  species  through 
conservation  education  and 
propagation. 
PRT-004521 
Applicant:  Hawthorn  Corporation,  Grayslake, 

IL 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  one 
female  captive-held  Asian  elephant 
(Elephas  maximus)  from  the  American 
Circus  Corporation  in  Deland,  Florida, 
for  the  purpose  of  enhancement  of  the 
siuvival  of  the  species  through 
conservation  education  and 
propagation. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  ^e  Director 
within  30  days  of  the  date  of  this 
publication. 

The  public  is  invited  to  comment  on 
the  following  applications  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  applications  were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 
PRT-007280 
Applicant:  Michael  Carpinito,  Kent,  WA 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus] 
sport-himted  from  the  Southern 
Beaufort  Sea  polar  bear  population, 
Northwest  Territories,  Canada  for 
personal  use. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  sent  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive,  Room  700,  Arlington,  Virginia 
22203,  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  v\rith  the  application  are 
available  for  review,  subject  to  the 


requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
address  within  30  days  of  the  date  of 
publication  of  this  notice. 

Dated:  January  29, 1999. 
MaryEllen  Amtower, 
Acting  Chief  Branch  of  Permits,  Office  of 
Management  Authority. 
[FR  Doc.  99-2541  Filed  2-2-99;  8:45  am) 

BILUNO  CODE  4310-6S-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-020-1430-00] 

Notice  of  Availability  of  Approved  Plan 
Amendment  and  Decision  Record; 
Nevada 

January  25, 1999. 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Availability,  Decision 
Record  for  the  Approved  Paradise-Denio 
and  Sonoma-Gerlach  Management 
Framework  Plans  Lands  Amendment. 

DATES:  The  Approved  Paradise-Denio 
and  Sonoma-Gerlach  Management 
Framework  Plans  L£mds  Amendment 
and  Decision  Record  will  be  distributed 
and  made  available  to  the  public  on  or 
around  February  16,  1999. 

ADDRESS:  A  copy  of  the  Approved  Plan 
Amendment  and  Decision  Record  can 
be  obtained  from:  Bureau  of  Land 
Management,  Winnemucca  Field  Office, 
5100  East  Winnemucca  Boulevard, 
Winnemucca,  Nevada  89445. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Figarelle,  Realty  Specialist, 
Winnemucca  Field  Office,  5100  E. 
Winnemucca  Boulevard,  Winnemucca, 
Nevada  89445,  (775)  623-1500. 

SUPPLEMENTARY  INFORMATION:  The 
Approved  Lands  Amendment  and 
Decision  Record  complete  the  land  use 
planning  process,  and  document  the 
changes  to  various  decisions  as  they 
pertain  to  the  retention,  acquisition,  and 
disposal  of  public  lands  managed  by  the 
Winnemucca  Field  Office  of  the  Bureau 
of  Land  Management. 
Terry  A.  Reed, 
Field  Manager. 
.  [FR  Doc.  99-2479  Filed  2-2-99;  8:45  am) 
BILUNO  CODE  431IM4C-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-924-1 430-01;  MTM  88993] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Montana 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  has  filed  an 
application  to  withdraw  429,000  acres 
of  National  Forest  System  lands  to 
preserve  the  area  for  traditional  cultural 
purposes  by  Native  Americans, 
protection  of  threatened  and  endangered 
species,  and  preservation  of  outstanding 
scenic  values  and  roadless  character. 
This  notice  closes  the  lands  for  up  to  Z 
years  from  location  and  entry  under  the 
United  States  mining  laws.  The  lands 
will  remain  open  to  all  activities 
consistent  with  applicable  Forest  plans 
and  those  related  to  exercise  of  valid 
existing  rights. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by  May 
4,  1999. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Forest 
Supervisor,  Lewis  and  Clark  National 
Forest,  1101  15th  Street  North,  Box  869, 
Great  Falls,  Montana  59403. 
FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Supervisor,  Lewis  and  Clark 
National  Forest,  1101  15th  Street  North, 
Box  869,  Great  Falls,  Montana  59403. 
SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  has  filed  an  application  to 
withdraw  the  following-described 
National  Forest  System  lands  from 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights: 

All  National  Forest  System  lands  in 
the  Rocky  Mountain  Division  of  the 
Lewis  and  Clark  National  Forest  outside 
of  existing  wilderness  east  of  the  Rocky 
Mountain  Continental  Divide.  This 
includes  Federal  lands  in  part  or  all  of 
the  following  townships: 

Principal  Meridian,  Montana 

Tps.  16N..RS.  7  and  8  W. 
Tps.  17N.,Rs.  7  and  8  W. 
Tps.  18  N.,  Rs.  8  and  9  W. 
Tps.  19  N.,  Rs.  9  and  10  W. 
Tps.  20  N.,  Rs.  9, 10,  and  11  W. 
Tps.  21  N.,  Rs.  9  and  10  W. 
Tps.  22N.,Rs.  9andl0W. 
T.  23  N.,  R.  9  W. 
Tps.  24N.,Rs.  9andl0W. 
Tps.  25N.,Rs.  9andl0W. 
Tps.  26  N..  Rs.  9  and  10  W. 
Tps.  2/  N.,  Rs.  9  and  11  W. 
Tps.  28N.,Rs.  lOtoiaW. 


5312 


Federal  Register/ Vol.  64,  No.  22 /Wednesday,  February  3,  1999/Notices 


Tps.  29N.,Rs.  IptoiaVV. 
Tps.  30  N.,  Rs.  ik.  12.  and  13  W. 
Tps.  31  N..  Rs.  IE  and  13  W. 

In  addition.  National  Forest  System  lands 
on  the  Lincoln  Hanger  District  of  the  Helena 
National  Forest  fast  and  outside  of  the 
Scapegoat  Wilderness  in  part  or  all  of  the 
following  townships: 
T.  15  N.,  R.  7  W.j 
Tps.  16N.,Rs.  6l7.and8W. 

The  areas  desc  ribed  aggregate 
approximately  4?9.000  acres  in  Lewis  and 
Clark,  Teton.  Fl^ead,  Pondera,  and  Glacier 
Counties. 

For  a  period  of  90  days  from  the  date 
of  publication  pf  this  notice,  all  persons 
who  wish  to  siibmit  comments, 
suggestions,  oij  objections  in  coimection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Forest  Supervisor,  Lewis  and  Clark 
National  Forest. 

Notice  is  heijeby  given  that  an 
opportunity  fof  a  public  meeting  is 
afforded  in  coanection  with  the 
proposed  withdrawal.  All  interested 
persons  who  wsire  a  public  meeting  for 
the  purpose  ofbeing  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Forest  Supervisor, 
Lewis  and  Cla|k  National  Forest,  within 
90  days  from  t|ie  date  of  publication  of 
this  notice.  Upon  determination  by  the 
authorized  oHicer  that  a  public  meeting 
will  be  held,  a  notice  of  the  time  and 
place  will  be  piublished  in  the  Federal 
Register  at  lea$t  30  days  before  the 
scheduled  dat9  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFt  2300. 

For  a  period]  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  s|>ecified  above  imless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date. 

Dated:  January  29. 1999. 
Thomas  P.  Lonn^e, 

Deputy  State  Di/jector,  Division  of  Resources. 
[FR  Doc.  99-2636  Filed  2-2-99;  8:45  am) 
BILUNQ  CODE  431«-0H-P 

I  = 

INTERNATIONAL  TRADE 
COMMISSION 

pnvestigation  3S2-404] 

Methyl  Tertiary  Butyl  Ether  (MTBE): 
Conditions  Affecting  the  Domestic 
Industry 

Effective  Date:  January  27, 1999. 
agency:  United  States  International 
Trade  Commission. 

ACTION:  Institupon  of  investigation  and 
scheduUng  of  public  hearing. 


SUMMARY:  Following  receipt  of  a  request 
on  December  23,  1998,  from  the  United 
States  Trade  Representative  (USTR),  the 
Commission  instituted  investigation  No. 
332-404,  Methyl  Tertiary  Butyl  Ether 
(MTBE):  Conditions  Affecting  the 
Domestic  Industry,  under  section  332(g] 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1332(g)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Industry-specific  information  may  be 
obtained  from  Ms.  Elizabeth  R.  Nesbitt, 
the  Project  Leader  (202-205-3355)  or 
Mr.  Christopher  Robinson,  the  Deputy 
Project  Leader  (202-205-2334),  Office  of 
Industries,  U.S.  International  Trade 
Commission,  Washington,  DC,  20436. 
For  information  on  the  legal  aspects  of 
this  investigation  contact  Mr.  William 
Gearhjirt  of  the  Office  of  the  General 
Counsel  (202-205-3091).  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the  TDD 
terminal  on  (202)  205-1810. 

Background 

The  USTR  requested  that  the 
Commission  conduct  an  investigation 
and  provide  a  report  concerning 
conditions  affecting  the  U.S.  methyl 
tertiary  butyl  ether  (MTBE)  industry. 
The  Commission  is  requested  to  provide 
the  study  within  9  months  of  receipt  of 
the  letter,  or  by  September  23, 1999. 

As  requested  by  the  USTR,  the 
Commission  will  provide  the  following 
information  in  its  report,  to  the  extent 
that  such  information  is  available: 

(1)  an  overview  of  the  global  market  for 
MTBE,  including  consumption,  production, 
capacity,  and  trade  trends  during  1994-98, 
emphasizing  the  United  States  and  Saudi 
Arabia; 

(2)  a  description  of  the  domestic  MTBE 
market,  and  the  major  factors  affecting  it, 
including  imports  of  MTBE,  especially  from 
Saudi  Arabia; 

(3)  an  overview  of  the  current  MTBE 
production  processes,  with  information  on 
costs  of  production,  including  those  of  its 
major  raw  material  components,  and  the 
principal  sources  of  these  feedstocks  in  the 
United  States,  as  well  as  in  Saudi  Arabia;  and 

(4)  profiles  of  the  U.S.  and  Saudi  Arabian 
MTBE  industries  and  importers,  including 
information  on  their  patterns  of  ownership 
and  investment,  as  well  as  government 
policies  affecting  production,  investment, 
and  trade  of  MTBE.  Examples  of  such 
policies  identified  by  the  USTR  include 
industrial  policies,  trade  policies,  and  other 
governmental  measures  that  may  affect  the 
cost  of  raw  materials,  transportation,  and 
other  relevant  competitive  factors. 

In  the  request  letter,  the  USTR  notes 
that  the  United  States  is  a  significant 
producer  and  consumer  of  MTBE,  a 
chemical  used  primarily  as  an 
oxygenate  for  gasoline.  The  USTR  stated 


that  U.S.  producers  of  MTBE  have 
expressed  concerns  about  competitive 
conditions  affecting  their  industry, 
including  increased  MTBE  imports  from 
Saudi  Arabia,  and  that  the  producers 
believe  that  these  increased  imports  are 
the  indirect  result  of  the  Saudi  Arabian 
government's  provision  of  butane 
feedstock  to  domestic  MTBE  producers 
at  a  substantial  discount  to  world 
market  prices. 

Public  Hearing 

A  public  hearing  in  connection  with 
the  investigation  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building.  500  E  Street  SW.  Washington. 
DC,  beginning  at  9:30  a.m.  on  April  1. 
1999.  All  persons  shall  have  the  right  to 
appear,  by  counsel  or  in  person,  to 
present  information  and  to  be  heard. 
Requests  to  appear  at  the  pubUc  hearing 
should  be  filed  with  the  Secretary. 
United  States  International  Trade 
Commission,  500  E  Street  SW. 
Washington.  DC  20436.  no  later  than 
5:15  p.m.,  March  17, 1999.  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  not  later  than 
5:15  p.m.,  March  19. 1999;  the  deadline 
for  filing  post-hearing  briefs  or 
statements  is  5:15  p.m.,  April  14, 1999. 
In  the  event  that,  as  of  the  close  of 
business  on  March  17. 1999.  no 
witnesses  are  scheduled  to  appear  at  the 
hearing,  the  hearing  will  be  canceled. 
Any  person  interested  in  attending  the 
hearing  as  an  observer  or  non- 
participant  may  call  the  Secretary  of  the 
Commission  (202-205-1806)  after 
March  17, 1999,  to  determine  whether 
the  hearing  will  be  held. 

Written  Submissions 

In  lieu  of  or  in  addition  to 
participating  in  the  hearing,  interested 
parties  are  invited  to  submit  written 
statements  concerning  the  matters  to  be 
addressed  by  the  Commission  in  its 
report  on  this  investigation.  Commercial 
or  financial  information  that  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
section  §  201.6  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19  CFR 
201.6).  All  written  submissions,  except 
for  confidential  business  information, 
will  be  made  available  in  the  Office  of 
the  Secretary  of  the  Commission  for 
inspection  by  interested  parties.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  to  the  Commission  at  the 
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earliest  practical  date  and  should  be 
received  no  later  than  the  close  of 
business  on  April  14,  1999.  All 
submissions  should  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  The 
Commission's  rules  do  not  authorize 
filing  submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  (http://www.usitc.gov). 

List  of  Sub|ects 

Methyl  tertiary  butyl  ether,  MTBE. 
oxygenates,  ethanol,  reformulated 
gasoline,  butane,  and  Saudi  Arabia. 

Issued:  January  27, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  9»-2548  Filed  2-2-99;  8:45  am] 
BtLUNQ  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnv.No.337-TA-411] 

Certain  Organic  Photo-Conductor 
Drums  and  Products  Containing  the 
Same;  Notice  of  Decision  To  Extend 
the  Deadline  for  Determining  Whether 
To  Review  an  Initial  Determination 
Terminating  the  investigation 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  extend 
by  three  weeks,  or  imtil  February  17, 
1999,  the  deadline  for  determining 
whether  to  review  an  initial 
determination  (ID)  (Order  No.  12)  issued 
by  the  presiding  administrative  law 
judge  (ALJ)  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Jackson,  Esq.,  Office  of  the  General 
Coimsel,  U.S.  International  Trade 
Commission,  500  E  Street,  S.W., 
Washington,  D.C.  20436,  telephone 
(202)  205-3104.  Hearing-impaired 
persons  are  advised  that  information  on 
this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  General 
information  concerning  the  Commission 


may  also  be  obtained  by  accessing  its 
Internet  server  (http://www.usitc.gov). 
SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  Jime  4, 1998,  based  on  a  complaint 
filed  by  Mitsubishi  Chemical 
Corporation  of  Japan  and  Mitsubishi 
Chemical  Corporation  America  of  White 
Plains,  New  York  (collectively, 
Mitsubishi).  58  FR  30513.  Twelve  firms 
were  named  as  respondents.  Only 
respondents  Dainippon  Ink  & 
Chemicals,  Inc.  and  DIG  Trading  (USA) 
Inc.  remain  active  in  the  investigation. 
The  other  respondents  have  either  been 
terminated  fi-om  the  investigation  or 
have  sought  termination  based  on 
consent  orders  or  withdrawal  of  the 
complaint  as  to  them.  On  December  7, 
1998,  the  ALJ  issued  an  ID  terminating 
the  investigation  based  on  withdrawal 
of  Mitsubishi's  complaint.  The  deadline 
for  determining  whether  to  review  this 
ID  was  previously  extended  on 
December  23, 1998.  63  FR  72327 
(December  31, 1998). 

This  action  is  taken  imder  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  §  1337,  and  section 
210.42(h)(3)  of  the  Commission  Rules  of 
Practice  and  Procedure,  19  CFR 
§  210.42(h)(3). 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
docimients  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  S.W.,  Washington.  D.C.  20436, 
telephone  202-205-2000. 

Issued:  January  27, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  99-2549  Filed  2-2-99;  8:45  am) 

BILUNQ  CODE  702(Mtt-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Wendell  Leondrus  Chestnut  M.D. 
Revocation  of  Registration 

On  July  23. 1997,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Wendell  Leondrus 
Chestnut,  M.D.,  of  Philadelphia, 
Pennsylvania,  notifying  him  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration  AC2513972 
under  21  U.S.C.  824(a)(3),  and  deny  any 


pending  applications  for  registration 
pursuant  to  21  U.S.C.  823(f),  for  reason 
that  he  is  not  currently  authorized  to 
handle  controlled  substances  in  the 
Commonwealth  of  Pennsylvania.  The 
order  also  notified  Dr.  Chestnut  that 
should  no  request  for  a  hearing  be  filed 
within  30  days,  his  hearing  ri^t  would 
be  deemed  waived. 

Dr.  Chestnut  was  ultimately  served 
with  the  C^der  to  Show  Cause  on 
January  23, 1998.  No  request  for  a 
hearing  or  any  other  reply  was  received 
by  the  DEA  from  Dr.  Chestnut  or  anyone 
purporting  to  represent  him  in  this 
matter.  Therefore,  the  Deputy 
Administrator,  finding  that  (1)  30  days 
have  passed  since  the  receipt  of  the 
Order  to  Show  Cause,  and  (2)  no  request 
for  a  hearing  having  been  received, 
concludes  that  Dr.  Chestnut  is  deemed 
to  have  waived  his  hearing  right.  After 
considering  material  from  the 
investigative  file  in  this  matter,  the 
Deputy  Administrator  now  enters  his 
final  order  without  a  hearing  pursuant 
to  21  CFR  1301.43  (d)  and  (e)  and 
1301.46 

The  Deputy  Administrator  finds  that 
effective  October  22, 1996,  the 
Commonwealth  of  Pennsylvania,  State 
Board  of  Medicine  indefinitely 
suspended  Dr.  Chestnut's  license  to 
practice  medicine  and  surgery  in 
Pennsylvania  based  upon  his  failure  to 
purchase  professional  liability 
insurance  and  to  pay  annual  surcharges 
since  January  1992.  Dr.  Chestnut  did  not 
present  any  evidence  to  indicate  that  he 
is  licensed  to  practice  medicine  in 
Pennsylvania. 

The  Deputy  Administrator  finds  that 
Dr.  Chestnut  is  not  currently  licensed  to 
practice  medicine  in  the 
Commonwealth  of  Pennsylvania  and 
therefore,  it  is  reasonable  to  infer  that  he 
is  not  currently  authorized  to  handle 
controlled  substances  in  that  state.  The 
DEA  does  not  have  the  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  autliority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  21 
U.S.C.  802(21).  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  Romeo  J.  Perez.  M.D.,  62  FR 
16,193  (1997);  Demetris  A.  Green,  M.D.. 
61  FR  60,728  (1996);  Dominick  A.  Ricci, 
M.D..  58  FR  51,104  (1993). 

Here  it  is  clear  that  Dr.  Chestnut  is  not 
currently  authorized  to  handle 
controlled  substances  in  the 
Commonwealth  of  Pennsylvania.  As  a 
result.  Dr.  Chestnut  is  not  entitled  to  a 
DEA  registration  in  that  state. 

Accordingly,  the  Deputy 
.administrator  of  the  EhTig  Enforcement 


5314 


Federal  Register /Vol.  64,  No.  22 /Wednesday.  February  3,' 1999 /Notices 


Administratio  1,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  28  CFT?  0.100(b)  and  0.104,  hereby 
orders  that  DEw\  Certificate  of 
Registration  AC2513972,  previously 
issued  to  Wendell  Leondrus  Chestnut, 
M.D.,  be,  and  :  t  hereby  is,  revoked.  The 
Deputy  Admii  listrator  further  orders 
that  any  pendi  ng  applications  for  the 
renewal  of  such  registration,  Ijp,  and 
they  hereby  ane,  denied.  This  order  is 
effective  March  5,  1999. 

Dated:  Januarr  5, 1999. 
Donnie  R.  MarBpall, 
Dep  utyAdminiitrator. 
[FR  Doc.  99-24^7  Filed  2-2-99;  8:45  ami 

BILUNO  COOE  441«-0»-M 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcetnent  Administration 

[Docket  No.  9fr«38] 

i 
Daniel  Family  Pharmacy;  Continuation 
of  Registration  Witti  Restrictions 

On  June  24,  1996,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Corjtrol.  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Daniel  Family 
Pharmacy  (Re$pondent)  of  Galesburg, 
Illinois,  notifjjing  the  pharmacy  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  r^t  revoke  its  DEA 
Certificate  of  Registration.  AD2002626, 
pursuant  to  21  U.S.C.  824(a)(2)  and 
(a)(4),  and  deijy  any  pending 
applications  for  registration  pursuant  to 
21  U.S.C.  823(f). 

By  letter  dated  July  23,  1996, 
Respondent,  through  counsel,  filed  a 
request  for  a  Hearing,  and  following 
prehearing  procedures,  a  hearing  was 
held  in  Chicago,  Illinois  on  March  11 
through  14,  1997,  before  Administrative 
Law  Judge  M^ry  Ellen  Bittner.  At  the 
hearing,  both  barties  called  witnesses  to 
testify  and  intj'oduced  documentary 
evidence.  Aft^r  the  hearing,  counsel  for 
both  sides  submitted  proposed  findings 
of  fact,  concliisions  of  law  and 
argument.  Onijuly  7, 1998,  Judge  Bittner 
issued  her  Opinion  and  Recommended 
Ruling,  Findings  of  Fact,  Conclusions  of 
Law  and  Decision,  recommending  that 
Respondent's  pEA  Certificate  of 
Registration  be  continued  subject  to 
certain  conditions.  On  July  27. 1998,  the 
Government  filed  Exceptions  to  Judge 
Bittner's  Opinion  and  Recommended 
Ruling,  Findings  of  Fact,  Conclusions  of 
Law  and  Decision.  Thereafter,  Judge 
Bittner  transn|itted  the  record  of  these 
proceedings  to  the  then-Acting  Deputy 
Administrator  on  August  11, 1998. 

On  September  30,  1998,  Judge  Bittner 
transmitted  tq  the  then- Acting  Deputy 


Administrator  Respondent's  Motion  for 
Leave  to  File  its  Response  to 
Government's  Objection  which  was 
filed  on  September  29,  1998.  In  its 
motion.  Respondent's  counsel 
represented  that  the  Government  did 
not  object  to  Respondent's  request  for 
additional  time  to  file  its  response  to  the 
Government's  exceptions  and  that  no 
party  would  be  prejudiced  by  allowing 
Respondent  the  opportunity  to  respond. 

By  letter  dated  October  2,  1998, 
Government  counsel  indicated  that  it 
did  in  fact  object  to  Respondent  being 
given  additional  time  to  respond  to  the 
Government's  exceptions.  Government 
counsel  stated  that  the  Government 
attorney  who  agreed  to  Respondent's 
request  was  not  an  attorney  of  record  in 
these  proceedings  and  was  not 
authorized  to  agree  to  Respondent's 
request.  Government  coimsel  noted  that 
21  CFR  1316.66  provides  the  parties 
with  the  opportunity  to  file  exceptions 
to  the  Administrative  Law  Judge's 
recommended  decision  within  20  days 
of  the  date  of  the  decision  and  that  the 
Administrative  Law  Judge  can  grant 
additional  time  past  the  20  days  for  the 
filing  of  a  response  to  any  exceptions. 
Government  counsel  argued  that 
Respondent  did  not  file  any  response  or 
request  for  additional  time  to  file  a 
response  within  20  days  of  Judge 
Bittner's  decision.  In  addition,  the 
Government  argued  that  no  good  cause 
was  given  by  Respondent  to  file  a 
response  at  such  a  late  date;  that  its 
request  is  tantamount  to  a  motion  to 
reopen  the  record;  and  that  allowing 
Respondent  to  respond  to  the 
Government's  exceptions  at  such  a  late 
date  would  delay  the  publication  of  a 
final  order  in  this  matter. 

Respondent  replied  to  the 
Government's  letter  on  October  5, 1998, 
and  forwarded  its  Response  to  the 
Government's  Exceptions  to  the 
Opinion  and  Recommended  Ruling, 
Findings  of  Fact,  Conclusions  of  Law 
and  Decision  of  the  Administrative  Law 
Judge.  Respondent  pointed  out  that  it 
could  not  have  filed  anything  regarding 
the  Government's  exceptions  within  20 
days  of  Judge  Bittner's  recommendation 
since  the  Government  did  not  file  its 
exceptions  until  the  twentieth  day,  and 
that  the  delay  in  filing  its  response  was 
due  to  the  unavailability  of 
Respondent's  owmer  and  the  work 
schedules  of  Respondent's  counsel. 
Respondent  then  noted  that  21  CFR 
1316.66  allows  for  extensions  "for  the 
filing  of  a  response  to  the  exceptions 
filed  by  another  party  if .  .  .no  party 
will  be  prejudiced  and  .  .  .  the  ends  of 
justice  will  be  served  thereby." 
Respondent  argued  given  the  delay  that 
had  already  occurred  in  this  proceeding, 


"it  is  difficult  to  imagine  how  the 
government  will  be  prejudiced  if  Daniel 
Pharmacy  is  allowed  to  file  its  Response 
41  days  after  the  filing  for  the 
Government's  Exceptions." 

The  Deputy  Administrator  recognizes 
that  the  regulations  permit  the  granting 
of  additional  time  to  file  a  response  to 
exceptions,  however  Respondent  has 
not  given  any  reason  why  it  did  not 
even  request  an  opportunity  to  file  a 
response  until  two  months  after  the 
Government's  exceptions  were  filed. 
Nevertheless,  the  Eteputy  Administrator 
concludes  that  no  party  will  be 
prejudiced  by  consideration  of 
Respondent's  response  given  the  length 
of  time  that  it  has  taken  to  complete 
these  proceedings. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts  in  full  the 
Opinion  and  Recommended  Ruling, 
Findings  of  Fact,  Conclusions  of  Law 
and  Decision  of  the  Administrative  Law 
Judge  and  includes  an  additional 
restriction.  The  Deputy  Administrator's 
adoption  is  in  no  manner  diminished  by 
any  recitation  of  facts,  issues  and 
conclusions  herein,  or  of  any  failure  to 
mention  a  matter  of  fact  or  law. 

The  Deputy  Administrator  finds  that 
Respondent  is  a  pharmacy  that  has  been 
in  existence  since  1988  and  is  owned  by 
a  corporation,  Daniel  Pharmacy,  Inc. 
with  George  Daniel  and  his  wife  holding 
51  and  49  percent  of  the  shares 
respectively,  George  Daniel  is  also  the 
managing  pharmacist  of  Respondent. 

In  January  1993,  an  individual  who 
was  cooperating  with  law  enforcement 
after  being  arrested  on  a  burglary  charge 
went  to  Respondent  on  two  occasions 
and  obtained  Vicodin,  a  Schedule  III 
controlled  substance,  from  Mr.  Daniel 
without  a  prescription.  On  January  5, 
1993,  the  cooperating  individual  was 
monitored  by  law  enforcement 
personnel.  He  indicated  to  Mr.  Daniel 
that  he  was  getting  ready  to  move  out 
of  state  and  said,  "Hey,  I  thought  you 
might  give  me  some  Vicodin  or 
something  just  for  the  road  *  *  *."  Mr. 
Daniel  gave  the  cooperating  individual 
some  Vicodin.  During  this  meeting,  the 
cooperating  individual  gave  Mr.  Daniel 
$1,100.00  apparently  to  repay  a  personal 
loan.  There  is  no  evidence  that  the 
cooperating  individual  paid  Mr.  Daniel 
for  the  Vicodin. 

The  cooperating  individual  returned 
to  Respondent  on  January  6, 1993. 
Again  he  was  monitored  by  law 
enforcement 
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personnel.  He  indicated  to  Mr.  Daniel 
that  he  was  leaving  town  that  day  and 
stated  that  "I  kind  of  thought  you  might 
give  me  a  few  more  of  that."  Mr.  Daniel 
gave  the  cooperating  individual  some 
Vicodin.  On  this  occasion,  the 
cooperating  individual  paid  off  his  ex- 
wife's  bill  at  the  phannacy.  but  did  not 
pay  for  the  Vicodin. 

The  cooperating  individual  was 
interviewed  by  law  enforcement 
personnel  on  January  6, 1993,  following 
his  visit  to  Respondent.  The  individual 
stated  that  he  had  known  Mr.  Daniel 
since  about  1987  and  worked  for 
Respondent  delivering  prescriptions.  In 
1989,  he  injured  his  back  in  an  accident 
and  was  prescribed  Vicodin.  After  his 
physician  stopped  prescribing  him 
Vicodin  in  1991,  Mr.  Daniel  gave  him 
Vicodin  without  a  prescription.  The 
cooperating  individual  stated  that  Mr. 
Daniel  gave  him  Vicodin  regularly  and 
also  provided  him  with  morphine  and 
Dilaudid,  Schedule  II  controlled 
substances,  and  Tussionex,  a  Schedule 
III  controlled  substance,  without 
prescriptions. 

On  January  7, 1993,  a  search  warrant 
was  executed  at  Respondent  to  obtain 
records.  Mr.  Daniel  cooperated  with  law 
enforcement  personnel  during  the 
search  and  consented  to  a  search  of  his 
residence  and  another  house  next  door 
to  Respondent.  During  execution  of  the 
warrant,  DEA  investigators,  assisted  by 
one  of  Respondent's  pharmacists, 
conducted  a  physical  count  of  certain 
controlled  substances  for  later  use  in  an 
accountability  audit.  DEA  conducted 
several  audits  of  Respondent's  handling 
of  controlled  substances.  One  audit  was 
of  selected  Schedule  II  controlled 
substances  for  the  period  September  1, 
1990  to  January  7, 1993.  The 
investigators  used  Respondent's  written 
inventory  dated  September  1, 1990  for 
the  initial  inventory  figure.  This  audit 
revealed  that  Respondent  could  not 
accoimt  for  almost  2,500  dosage  units  of 
various  strengths  of  Dilaudid  and  for 
693  dosage  units  of  Percodan.  A 
separate  audit  was  conducted  for 
morphine  sulfate  covering  the  period 
August  13, 1992  to  January  7. 1993  and 
revealed  that  Respondent  could  not 
account  for  2.45  grams.  In  conducting 
this  audit,  the  investigators  used  a  zero 
begiiming  balance  whereby  Respondent 
was  not  held  accountable  for  any 
morphine  sulfate  that  it  may  have  had 
on  hand  at  the  beginning  of  the  audit 
period. 

The  investigators  conducted  a 
separate  audit  of  various  Schedule  III 
and  rv  controlled  substances.  This  audit 
covered  the  period  February  6,  1992  to 
January  7, 1993,  and  used  a  zero 
begiiming  balance.  The  audit  revealed 


that  Respondent  could  not  account  for 
15,733  dosage  units  of  Valium  10  mg. 
and  2.057  dosage  units  of  Vicodin  5  mg. 
Again,  by  using  a  zero  beginning 
balance  Respondent  was  not  held 
accoimtable  for  any  of  the  substances 
that  it  may  have  had  on  hand  at  the 
beginning  of  the  audit  period.  Therefore, 
these  shortages  would  have  been  greater 
if  in  fact  Respondent  had  any  of  the 
substances  in  stock  on  February  6, 1992. 
The  audit  revealed  overages  for  the 
other  audited  Schedule  III  and  FV 
substances  which  most  likely  was  the 
result  of  using  a  zero  beginning  balance. 

The  Illinois  Department  of 
Professional  Regulation  (IDPR) 
conducted  its  own  audit  of 
Respondent's  controlled  substances 
using  the  records  that  DEA  had  obtained 
during  the  search  warrant.  The  results  of 
the  IDPR  audit  were  the  same  as  those 
of  DEA  with  respect  to  the  controlled 
substances  that  both  audited.  The  IDPR 
also  audited  Desoxyn,  a  Schedule  II    . 
controlled  substance,  for  the  period 
September  1. 1990  to  December  18, 
1992.  The  audit  revealed  that 
Respondent  could  not  account  for 
approximately  4,750  dosage  units. 

On  January  21, 1993,  Mr.  Daniel  was 
indicted  in  the  United  States  District 
Court  for  the  Central  District  of  Illinois 
and  charged  with  two  felony  counts  of 
distributing  hydrocodone  on  January  5 
and  6,  1993  in  violation  of  21  U.S.C. 
841(a)(1).  According  to  a  DEA  agent 
who  was  present  during  Mr.  Daniel's 
proffer  in  the  criminal  matter  on 
November  3,  1993,  Mr.  Daniel  stated 
that  he  and  the  cooperating  individual 
were  friends;  in  1990  the  individual 
injured  his  back  and  as  a  result  he  was 
prescribed  prescription  painkillers;  at 
some  point  the  cooperating  individual's 
physician  stopped  prescribing  Vicodin 
to  the  individual,  yet  Mr.  Daniel 
continued  to  deliver  approximately  500 
dosage  units  of  Vicodin  to  the 
individual  without  prescriptions;  and 
he  also  provided  the  individual  with 
Tussionex,  Dilaudid  and  morphine 
without  prescriptions.  The  agent  further 
testified  that  Mr.  Daniel  also  indicated 
during  his  proffer  that  sometime  before 
January  5, 1993,  he  realized  that  the 
individual  had  a  drug  problem  after 
observing  him  take  approximately  18 
times  the  normal  dosage  of  Tussionex. 
In  addition,  Mr.  Daniel  stated  that  on 
November  2  and  7, 1992,  he  obtained 
Dilaudid  from  other  pharmacies  in  order 
to  provide  it  to  the  individual  without 
a  prescription.  According  to  the  agent, 
Mr.  Daniel  stated  that  the  individual 
signed  over  his  trailer  home  to  him  in 
exchange  for  the  Dilaudid.  However,  at 
the  hearing  in  this  matter,  Mr.  Daniel 
denied  that  he  traded  Dilaudid  for  the 


individual's  trailer  home  and  that  he 
ever  indicated  that  this  occurred  during 
his  proffer.  Because  of  conflicting 
evidence  regarding  this  issue,  the 
Deputy  Administrator  does  not  find  that 
Mr.  Daniel  gave  the  individual  Dilaudid 
in  exchange  for  the  title  to  the 
individual's  trailer  home.  Mr.  Daniel 
further  stated  in  his  proffer  that  in 
December  1992,  he  gave  the  individual 
some  morphine  without  a  prescription 
because  the  individual  had  threatened 
to  tell  the  authorities  that  Mr.  Daniel 
had  been  giving  him  drugs  without 
prescriptions.  Finally  during  the  proffer, 
investigators  advised  Mr.  Daniel  of  the 
audit  results.  According  to  the  agent, 
Mr.  Daniel  thought  that  he  had  given  the 
individual  approximately  500  Vicodin, 
and  was  surprised  that  the  audit 
revealed  a  shortage  of  at  least  2,000 
dosage  units. 

Follovdng  his  guilty  plea,  Mr.  Daniel 
was  convicted  on  October  18,  1994, 
regarding  the  unlawful  distribution  of 
Vicodin  to  the  cooperating  individual 
on  January  5,  1993.  He  was  sentenced  to 
two  years'  probation  and  ordered  to 
spend  60  days  in  a  work  release  facility, 
to  perform  community  service  and  to 
pay  a  fine. 

On  February  23,  1996.  the  IDPR  and 
Respondent  and  Mr.  Daniel  entered  into 
a  consent  order  providing,  among  other 
things,  that  (1)  Mr.  Daniel's  pharmacist 
license  would  be  suspended  for  six 
months  and  then  placed  on  probation 
for  four  years  and  six  months;  (2)  during 
the  suspension,  Mr.  Daniel  would 
successfully  complete  15  hours  of  a 
Board-approved  phannacy  law  course  in 
addition  to  his  continuing  education 
requirements;  (3)  Mr.  Daniel  would  pay 
a  fine;  (4)  Respondent's  pharmacy 
license  would  be  placed  on  probation 
for  5  years;  and  (5)  during  the 
pharmacy's  probation,  Mr.  Daniel  would 
be  required  to  maintain  a  perpetual 
inventory  of  Schedule  II  drugs,  allow 
only  authorized  licensees  access  to  the 
pharmacy  and  cause  the  pharmacy  to 
submit  to  random  IDPR  inspections.  It  is 
undisputed  that  Respondent  and  Mr. 
Daniel  have  thus  far  complied  with  the 
terms  of  the  consent  order. 

On  January  17, 1997,  IDPR  conducted 
a  controlled  substance  inspection  and  a 
pharmacy  inspection  at  Respondent. 
The  only  violation  discovered  during 
the  controlled  substance  inspection 
involved  Respondent's  failure  to  timely 
submit  several  duplicate  prescription 
blanks  to  the  appropriate  state  agency. 
Regarding  the  pharmacy  inspection, 
Respondent  failed  to  maintain  an 
updated  copy  of  a  specific  reference 
book  and  violated  the  requirements  that 
the  pharmacy  technician  initial  hard 
cooies  of  prescriptions  and  that 
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pharmacists  dqle  computer  printouts. 
The  IDPR  investigator  also  noted  that 
Mr.  Daniel  did  not  start  the  perpetual 
inventory  of  Schedule  II  controlled 
substances  until  January  1, 1997.  Mr. 
Daniel  testifieq  at  the  hearing  in  this 
matter  that  no  6ne  explained  exactly 
how  a  perpetual  inventory  should  be 
taken,  but  that  ne  is  now  properly 
maintaining  a  perpetual  inventory  after 
discussing  the  methodology  with  the 
IDPR  investigator. 

At  the  hearing  in  this  matter,  Mr. 
Daniel  testiSed  that  he  first  gave  the 
cooperating  inaividual  Vicodin  without 
a  prescription  In  1991  believing  that  the 
individual's  physician  would  authorize 
the  dispensation.  Mr.  Daniel  testified 
that  "(1)  made  jny  big  mistake  of  letting 
him  have  [Viccidin],  thinking  that  I 
could  call  the  doctor  Monday  morning 
and  get  it  okay^."  According  to  Mr. 
Daniel,  he  felt  j'very  sick"  after  being 
told  by  the  individual's  physician  not  to 
give  the  individual  any  more  Vicodin. 
Mr.  Daniel  furtjier  testified  that  the 
individual  retired  about  a  month  later 
and  persuadedl  Mr.  Daniel  to  give  him 
some  Vicodin  without  a  prescription. 
Mr.  Daniel  ack|iowledged  that  he  gave 
the  individual  ithe  Vicodin  knowing  that 
his  physician  would  no  longer  prescribe 
it  and  that  he  vtras  not  threatened  by  the 
individual  on  this  occasion.  However, 
Mr.  Daniel  also  testified  that  "(ajfter  the 
first  couple  of  ^mes  he  started  to 
threaten  that  hte  would  go  to  the 
authorities  .  .  |.,"  and  that  "I  became 
scared  enough  |to  the  point  where  it 
seemed  that  my  only  way  out  was  to 
give  it  to  him.  And  I  tried  to  resist  for 
awhile  each  time,  but  each  time  he 
would  coax  m$  or  talk  me  into  doing  it." 

Mr.  Daniel  testified  that  after  being 
told  that  Respondent  did  not  have  any 
Dilaudid,  the  individual  threatened  to 
"really  cause  big  problems  for  you 
because  you've  got  shortages  more  than 
you'd  even  believe."  According  to  Mr. 
Daniel,  the  individual  also  threatened  to 
"get  physical, 't  made  threatening  phone 
calls  to  Mr.  Daniel's  wife,  and  passed 
two  threatening  letters  to  him.  However, 
Mr.  Daniel  testified  that  initially  he  did 
not  believe  thd  individual's  threats  and 
one  of  Respondent's  pharmacists 
testified  that  he  never  observed  Mr. 
Daniel  acting  i^ervous  or  upset  when  he 
was  with  the  individual.  Mr.  Daniel 
testified  that  hk  gave  the  individual 
Vicodin  seven  or  eight  times,  Tussionex 
and  morphine  lonce  and  Dilaudid  two 
times,  all  without  prescriptions. 

According  t^  one  of  Respondent's 
pharmacists  wtio  testified  in  this 
proceeding,  sopmetime  in  December  1992 
Mr.  Daniel  ins^cted  all  of 
Respondent's  Employees  not  to  allow 
the  cooperating  individual  in  the 


pharmacy  and  to  call  the  police  if 
necessary  because  the  individual  was 
blackmailing  him.  Yet,  Mr.  Daniel 
allowed  the  individual  in  the  pharmacy 
on  January  5  and  6, 1993,  and  gave  him 
Vicodin  without  a  prescription.  Mr. 
Daniel  stated  that  he  did  so  because  he 
believed  that  the  individual  was  moving 
out  of  state  and  "[bjecause  I  was  so  sick 
and  tired  of  what  he  had  put  myself  and 
my  family  through  and  what  I  had 
stupidly  done  to  start  the  whole  thing. 
I  just  wanted  him  out  of  my  life 
forever.*     *     *" 

Regarding  the  shortages  discovered 
during  the  accountability  audits,  Mr. 
Daniel  testified  that  the  controlled 
substances  that  he  provided  to  the 
cooperating  individual  would  not 
account  for  the  discrepancies,  noting 
that  he  did  not  give  the  individual  some, 
of  the  drugs  that  had  shortages,  such  as 
Valium.  Mr.  Daniel  testified  that 
following  his  arrest,  he  received 
information  that  the  cooperating 
individual  as  well  as  one  of 
Respondent's  pharmacy  technicians 
were  stealing  controlled  substances 
from  Respondent.  Respondent 
introduced  into  evidence  an  affidavit 
from  a  woman  who  indicated  that 
between  1987  and  1993  the  cooperating 
individual  frequently  contacted  her 
then-husband  and  offered  to  sell  him 
drugs,  including  Valium,  Vicodin  and 
Dilaudid  that  the  individual  admitted 
stealing  fi-om  Respondent.  According  to 
the  woman,  some  of  the  bottles  the 
individual  brought  to  her  home  "were 
the  bottles  that  pharmacists  keep  behind 
their  counters  and  fitim  which  they  fill 
prescriptions."  She  further  stated  that 
according  to  the  individual  he  usually 
stole  drugs  from  Respondent  on 
Thursdays  when  the  pharmacy  received 
its  drug  shipments.  According  to  Mr. 
and  Mrs.  Daniel,  controlled  substance 
orders  were  usually  delivered  on 
Thursdays  and  Mr.  Daniel  usually  took 
Thursdays  off. 

At  the  hearing.  Mr.  Daniel  conceded 
that  although  the  cooperating  individual 
told  him  that  there  were  shortages  at 
Respondent,  he  did  not  conduct  any 
audit  to  verify  whether  the  individual's 
assertions  were  accurate.  He  also 
testified  that  had  he  performed  an  audit 
he  would  have  known  that  Respondent 
could  not  accoimt  for  15.000  dosage 
units  of  Valium.  However,  Mr.  Daniel 
also  acknowledged  that  he  conducted  a 
biennial  inventory  of  controlled 
substances  on  December  18, 1992.  and 
it  does  not  appear  that  he  noticed  that 
such  a  large  quantity  of  Valium  was 
missing.  One  of  Respondent's 
pharmacists  testified  at  the  hearing  that 
he  considered  the  shortages  revealed  by 
the  audit  to  be  of  serious  concern. 


According  to  Mr.  Daniel  and  another 
of  Respondent's  pharmacists  there  are 
new  security  measures  in  place  to 
prevent  unauthorized  access  to 
controlled  substances.  After  Mr.  Daniel 
was  arrested,  the  cabinet  containing 
Schedule  II  controlled  substances  was 
sealed  with  a  headlock  and  the  key  was 
put  in  an  area  where  the  registered 
pharmacist  could  get  it,  and  that  only 
staff  personnel  were  allowed  in  the 
prescription  filUng  area.  Yet,  Mr.  Daniel 
conceded  that  all  of  the  employees 
knew  where  the  key  to  the  Schedule  II 
cabinet  is  kept,  but  that  the  pharmacy  is 
so  small  that  "it  would  be  about 
impossible  for  someone  to  get  into  the 
cabinet  without  the  pharmacist 
knowing."  However,  Mr.  Daniel  also 
conceded  that  Respondent  is  the  same 
size  as  it  was  when  controlled 
substances  were  allegedly  stolen  and  no 
one  saw  either  the  pharmacy  technician 
nor  the  cooperating  individual  taking 
any  controlled  substances. 

According  to  Respondent's 
pharmacist  who  testified  at  the  hearing, 
he  conducted  a  physical  inventory  of 
Respondent's  controlled  substances  on 
March  2,  1997  and  found  no 
discrepancies  with  respect  to  Schedule 
II  controlled  substances  and  only  minor 
shortages  with  respect  to  Schedules  III, 
rV  and  V  controlled  substances.  The 
pharmacist  indicated  that  these 
shortages  could  be  the  result  of 
miscounting,  outdated  items  in  process 
for  return,  and/or  broken  tablets.  He  also 
testified  that  Respondent  is  now  doing 
more  frequent  inventories  and  audits. 

Both  Mr.  Daniel  and  Respondent's 
other  pharmacist  who  testified  at  the 
hearing  indicated  that  unlike  chain 
pharmacies  in  the  area,  Respondent 
offers  its  customers  drive-up  window 
service,  prescription  compounding, 
nutritional  co-therapy,  free  local  and 
out-of-town  delivery,  monthly  charge 
accoimts  and  after  hours  service.  Mr. 
Daniel  testified  that  other  independent 
pharmacises  may  offer  similar  services, 
however  no  other  pharmacy  within  50 
miles  offers  prescription  compounding 
which  is  a  service  that  is  especially 
needed  by  senior  citizens. 

A  former  director  of  the  Illinois 
Pharmacists  Association  (IP A),  and  a 
member  of  the  Illinois  Board  of 
Pharmacy  (Board),  who  is  also  a  former 
president  of  the  IPA.  testified  that  in 
evaluating  this  case  they  would  defer  to 
the  action  taken  by  the  Board,  which 
did  not  take  any  action  against 
Respondent's  Illinois  controlled 
substances  license.  The  former  IPA 
director  also  testified  that  if 
Respondent's  DEA  registration  is 
revoked,  the  pharmacy  will  close 
because  controlled  substances  are  such 
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a  substantial  part  of  a  pharmacy's 
business.  He  further  expressed  his 
concern  with  the  impact  on  small  towns 
when  independent  pharmacies  go  out  of 
business,  but  conceded  that  he  would 
also  be  concerned  if  a  pharmacy 
maintains  sloppy  records  and  has 
significant  shortages  and  thefts. 

Both  Mr.  Daniel  and  Respondent's 
other  pharmacist  testified  Respondent 
would  go  out  of  business  if  it  loses  its 
DEA  registration.  Controlled  substances 
account  for  approximately  30  percent  of 
Respondent's  business  and  in  their 
opinion  customers  will  not  patronize  a 
pharmacy  unless  they  can  have  all  of 
their  prescriptions  filled  there.  Mrs. 
Daniel  testified  that  they  have  received 
offers  to  buy  Respondent  however  the 
o^ers  have  been  substantially  less  than 
what  was  paid  for  the  pharmacy. 

Mr.  Daniel  testified  that  if  permitted 
to  keep  Respondent's  DEA  registration, 
he  would  be  willing  to  conduct  regular 
physical  inventories  of  controlled 
substances,  to  submit  records  of  such 
inventories  and  computer  records  to 
DEA  or  the  IDPR,  to  have  DEA  perform 
random  inspections,  to  pay  for  a  third 
party  to  perform  physical  counts  and 
submit  records  to  DEA,  and  to  hire  a 
pharmacist  other  than  himself  to  be 
Respondent's  pharmacist  in  charge.  Mr. 
Daniel  further  testified  that  he  would 
never  again  engage  in  the  same  type  of 
misconduct  that  he  did  with  the 
cooperating  individual,  and  that  "I  will 
never  put  myself  and  ray  family  and  my 
business  and  everybody  in  that  kind  of 
position,  no." 

Finally,  Respondent  introduced  into 
evidence  letters  that  were  submitted  on 
Mr.  Daniel's  behalf  during  the  criminal 
proceedings  to  the  United  States  District 
Court  for  Ae  Central  District  of  IlUnois. 
These  letters  essentially  state  that  Mr. 
Daniel  was  active  and  well-regarded  in 
the  community,  concerned  for  his 
family,  and  responsible  in  practicing  his 
profession. 

Pursuant  to  21  U.S.C.  824(a)(2),  the 
Deputy  Administrator  may  revoke  a 
DEA  Certificate  of  Registration  upon  a 
finding  that  the  registrant  "has  been 
convicted  of  a  felony  *  •  *  relating  to 
any  substance  defined  *  *  *  as  a 
controlled  substance.  *  •  *"In 
addition,  pursuant  to  21  U.S.C.  823(f) 
and  824(a)(4),  the  Deputy  Administrator 
may  revoke  a  DEA  Certificate  of 
Registration  and  deny  any  application 
for  such  registration,  if  he  determines 
that  the  continued  registration  would  be 
inconsistent  with  the  public  interest. 
Section  823(f)  requires  that  the 
following  factors  be  considered: 

(1)  The  recommendation  of  the 
appropriate  state  licensing  board  or 
professional  disciplinary  authority. 


(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
imder  federal  or  state  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  state, 
federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety. 

These  factors  are  to  be  considered  in 
the  disjunctive;  the  Deputy 
Administrator  may  rely  on  any  one  or  a 
combination  of  factors  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  determining  whether  a 
registration  should  be  revoked  or  an 
application  for  registration  be  denied. 
See  Henry  J.  Schwarz,  Jr.,  M.D.,  54  FR 
16,422  (1989). 

First,  the  Deputy  Administrator  must 
determine  whether  21  U.S.C.  824(a)(2)  is 
a  basis  for  revocation  in  these 
proceedings.  While  the  Order  to  Show 
Cause  raised  both  21  U.S.C.  824(a)(2) 
and  (a)(4)  as  groimds  for  the  proposed 
revocation,  the  issue  as  proposed  in  the 
Government's  Prehearing  Statement  and 
framed  in  the  Prehearing  Ruling  issued 
by  Judge  Bittner  referred  only  to 
whether  Respondent's  continued 
registration  would  be  inconsistent  with 
the  pubUc  interest  pursuant  to  21  U.S.C. 
824(a)(4). 

Throughout  the  prehearing 
proceedings,  Respondent  argued  in 
various  filings  that  there  is  no  basis  for 
the  revocation  of  Respondent's  DEA 
registration  since  the  statute  refers  to 
acts  and  convictions  of  the  registrant  to 
support  such  action,  and  the  registrant 
in  this  case  is  the  pharmacy,  not  Mr. 
Daniel.  Respondent  argued  that  the  acts 
and  conviction  of  Mr.  Daniel  should  not 
be  imputed  to  Respondent.  The 
Government  argued  that  DEA  has 
consistently  held  that  the  actions  and/ 
or  conviction  of  a  natural  person  who  is 
an  owner,  officer  or  key  employee,  or 
has  some  responsibility  for  the 
operation  of  the  registrant's  controlled 
substances  business  are  considered  in 
determining  whether  a  pharmacy's 
registration  should  be  revoked.  'The 
Government  cited,  among  others, 
Maxicare  Pharmacy,  61  FR  27,368 
(1996)  and  Farmacia  Ortiz,  61  FR  726 
(1996)  for  this  proposition. 

Subsequent  to  the  issuance  of  the 
Prehearing  Ruling,  on  February  25, 
1997,  Judge  Bittner  issued  a 
Memorandum  to  Counsel  finding  that 
Mr.  Daniel's  conduct  is  relevant  to  the 
issue  of  whether  Respondent's 
continued  registration  is  inconsistent 
with  the  public  interest. 


Thereafter,  on  March  5, 1997, 
Respondent  moved  to  strike  the  Order  to 
Show  Cause  to  the  extent  that  it  referred 
to  21  U.S.C.  824(a)(2)  as  a  basis  for 
revocation  and  again  argued  that  the 
section  refers  to  a  registrant's  felony 
conviction  and  since  Mr.  Daniel  is  not 
the  registrant,  this  provision  does  not 
apply,  hi  a  Memorandum  to  Counsel 
and  Rulings  dated  March  7, 1997,  Judge 
Bittner  noted  that  the  parameters  of  a 
proceeding  are  established  by  the 
Prehearing  Ruling  and  since  the  issue 
fi'amed  in  the  Prehearing  Ruling  referred 
only  to  21  U.S.C.  824(a)(4)  as  a  basis  for 
revocation,  21  U.S.C.  824(a)(2)  is  not  at 
issue  in  this  proceeding. 

However,  tne  Deputy  Administrator 
agrees  with  Judge  Bittner  that  had  the 
Government  not  waived  reliance  on  21 
U.S.C.  824(a)(2)  in  its  Prehearing 
Statement,  Mr.  Daniel's  conviction 
would  constitute  grounds  for  revoking 
Respondent's  registration  pursuant  to 
that  section.  DEA  has  consistently  held 
that  a  corporate  registrant's  registration 
may  be  revoked  based  upon  the 
controlled  substance-related  felony 
conviction  of  an  officer,  agent  or 
employee.  As  Judge  Bittner  noted,  the 
then-Administrator  found  in  Lynnfield 
Drug,  Inc..  42  FR  8435  (1977),  "(tjo  hold 
otherwise  would  result  in  the  revocation 
of  the  registration  of  a  feloniously 
violative  sole  proprietor  while  denying 
the  same  sanction  to  an  equally 
violative  registrant,  merely  because  the 
latter  had  adopted  a  corporate  or 
partnership  form.  Such  a  result  would 
not  only  be  not  equitable,  but  would  be 
contrary  to  the  legislative  intent  behind 
the  enactment  of  sections  303  and  304 
of  the  Controlled  Substances  Act." 

Notwithstanding  that  21  U.S.C. 
824(a)(2)  caimot  be  relied  upon  as  a 
basis  for  revocation  in  this  proceeding, 
the  Deputy  Administrator  concurs  with 
Judge  Bittner  that  Mr.  Daniel's  conduct 
and  his  conviction  may  be  considered 
under  21  U.S.C.  823(f)  and  824(a)(4). 
DEA  has  consistently  held  since  1984, 
when  21  U.S.C.  824(a)(4)  was  added  as 
a  ground  for  revocation,  that  the 
conduct  of  owners,  agents  and/or  key 
employees  constitute  a  basis  for 
revoking  the  registrations  of  corporate 
registrants  upon  a  finding  that  the 
continued  registration  would  be 
inconsistent  with  the  public  interest. 
See,  Dobson  Drug  Co..  Inc.  56  FR  46.445 
(1991). 

In  evaluating  the  factors  listed  in  21 
U.S.C.  823(f).  the  Deputy  Administrator 
finds  that  while  no  action  has  been 
taken  by  the  State  of  Illinois  against 
Respondent's  controlled  substance 
license,  the  Board  has  required 
Respondent  to  maintain  a  perpetual 
inventory  of  its  Schedule  II  controlled 
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substances.  Therefore,  Respondent's 
handling  of  controlled  substances  has 
been  affected  jby  the  Board's  action.  But, 
Respondent  if  ciurently  authorized  to 
handle  contrdlled  substances  in  Illinois. 
As  Judge  Bittier  noted,  "[i)nasmuch  as 
state  authorization  to  handle  controlled 
substances  is  b  necessary  but  not 
sufficient  condition  for  DEA  registration 
*  *  *  this  factor  is  not  dispositive." 

As  to  factor  s  two  and  four,  it  is 
undisputed  tt  at  Mr.  Daniel  dispensed 
Vicodin  and  other  controlled  substances 
without  a  prescription  in  violation  of  21 
U.S.C.  841(a)0l).  The  Deputy 
Administratoi  finds  that  Mr.  Daniel's 
explanation  tkat  he  was  being 
threatened  by  the  cooperating 
individual  dofes  not  justify  or  excuse  his 
behavior.  Firs^,  Mr.  Daniel  himself 
admitted  that  {initially  he  did  not  take 
the  cooperatiag  individual's  threats 
seriously.  Secpnd,  the  other  pharmacist 
at  Respondent  testified  that  Mr.  Daniel 
did  not  appear  nervous  or  upset  when 
he  observed  Nlr.  Daniel  with  the 
cooperating  individual.  Finally,  if  in 
fact  Mr.  Danidl  felt  threatened  by  the 
cooperating  individual  he  should  have 
reported  it  to  the  proper  authorities 
rather  than  coiitinuing  to  unlawfully 
dispense  controlled  substances  to  him 
for  over  a  year. 

In  additionj  the  significant  shortages 
revealed  by  tHe  audits  indicate  that 
Respondent  did  not  maintain  complete 
and  accurate  lecords  of  its  handling  of 
controlled  sul)stances  as  required  by  21 
U.S.C.  827.  While  there  is  some 
evidence  that  Controlled  substances 
were  being  stolen  from  Respondent,  this 
does  not  minimize  Respondent's 
responsibility!  for  the  shortages.  It  is 
quite  disturbing  that  Mr.  Daniel  did  not 
detect  that  over  17,000  dosage  units 
were  missing  pom  Respondent  in  less 
than  a  one  ye^  period.  As  a  DEA 
registrant,  Respondent  must  ensure  that 
controlled  substances  are  properly 
dispensed.  Respondent  clearly 
abrogated  this  responsibility. 

The  DeputyjAdministrator  notes  that 
according  to  Respondent's  pharmacists, 
more  frequent^inventories  are  now  being 
conducted  at  Respondent  and  access  to 
the  controlled  substances  has  been 
limited. 

Regarding  f  ictor  three,  it  is 
undisputed  til  at  Mr.  Daniel  was 
convicted  of  a  felony  relating  to 
controlled  substances,  and  as  discussed 
above,  Mr.  Daiiel's  conviction  is 
properly  cons  dered  in  determining 
what  action  tc  take  against  Respondent's 
registration. 

The  Deputy  Administer  agrees  with 
Judge  Bittner  that  there  was  no  evidence 
presented  of  dther  conduct  by  Mr. 


Daniel  or  Respondent  that  would 
threaten  the  pubUc  health  and  safety. 

Judge  Bittner  concluded  that  the 
Government  made  a  prima  facie  case  for 
revoking  Respondent's  DEA  Certificate 
of  Registration.  However,  she 
recommended  that  Respondent  should 
nonetheless  be  permitted  to  remain 
registered.  While  expressing  extreme 
concern  regarding  Mr.  Daniel's 
"egregious  abuse  of  his  responsibilities 
as  a  pharmacist  and  as  a  DEA 
registrant,"  Judge  Bittner  also  found  that 
"Mr.  Daniel  seemed  genuinely 
remorseful  and  that  *  *  *  he  now 
understands  the  enormity  of  his 
misconduct."  Judge  Bittner 
recommended  that  Respondent's 
continued  registration  be  subject  to  the 
conditions  that: 

(1)  Respondent  maintain  a  perpetual 
inventory  of  all  controlled  substances 
for  at  least  three  years  following 
issuance  of  a  final  order  in  this 
proceeding; 

(2)  Respondent  verify  the  perpetual 
inventory  by  a  physical  count,  reduced 
to  writing,  of  all  controlled  substances 
for  each  calendar  quarter  of  that  three 
year  period; 

(3)  Respondent  submit  the  perpetual 
inventory  and  quarterly  verification  to 
the  Special  Agent  in  Charge  of  the  DEA 
field  office  having  jurisdiction  over 
Respondent;  and 

(4)  Respondent  consent  to  undergo 
unannounced  inspections  by  DEA 
diversion  investigators,  without  an 
administrative  inspection  warrant. 

The  Government  filed  exceptions  to 
Judge  Bittner's  recommended  decision 
objecting  to  the  continuation  of 
Respondent's  registration  on  the  sole 
basis  that  George  Daniel  appears 
remorseful.  The  Government  argued  that 
Mr.  Daniel  was  remorseful  to  the  extent 
that  he  got  caught  and  that  his  DEA 
registration  is  now  threatened  with 
revocation;  that  Mr.  Daniel  refused  to 
take  any  responsibility  for  the  shortages; 
and  that  Mr.  Daniel's  contention  that  he 
was  threatened  into  unlawfully 
dispensing  controlled  substances  is  hard 
to  believe.  In  its  response  to  the 
Government's  exceptions.  Respondent 
argued  that  Judge  Bittner's  assessment 
of  George  Daniel's  credibifity  should 
control  and  that  there  is  substantial 
evidence  in  the  record  to  support  her 
finding  that  Mr.  Daniel  is  remorseful.  In 
addition,  Respondent  again  indicated 
that  it  is  agreeable  to  even  stricter 
conditions  being  imposed  on  its 
registration  than  those  recommended  by 
Judge  Bittner. 

The  Deputy  Administrator  is  deeply 
concerned  by  the  egregious  conduct  of 
Respondent  and  Mr.  Daniel.  Mr.  Daniel 
actively  diverted  controlled  substances 


by  dispensing  them  without  a 
prescription  and  allowed  additional 
significant  diversion  to  occur  as 
evidenced  by  the  shortages  revealed 
during  the  audits.  However,  the  E)eputy 
Administrator  notes  that  this  conduct 
occurred  in  January  1993.  Had  this  case 
been  adjudicated  at  that  time,  or  even 
right  after  his  criminal  conviction  in 
October  1994,  the  Deputy  Administrator 
would  have  revoked  Respondent's  DEA 
Certificate  of  Registration.  But,  in  the 
subsequent  six  years.  Respondent  has 
maintained  its  DEA  registration  and 
available  evidence  indicates  that  it  has 
acted  in  a  responsible  manner  as 
demonstrated  by  the  January  1997  state 
inspection  which  revealed  only  minor 
violations.  In  addition,  the  Deputy 
Administrator  concurs  with  Judge 
Bittner's  conclusion  that  Mr.  Daniel  has 
exhibited  remorse  for  his  actions,  and 
finds  it  significant  that  Respondent  is 
the  only  pharmacy  in  the  area  that 
performs  prescription  compounding. 
Therefore,  the  Deputy  Administrator 
concludes  that  it  would  not  be  in  the 
public  interest  to  revoke  Respondent's 
registration  at  this  time.  This  decision 
however,  should  in  no  way  be 
interpreted  as  an  endorsement  of  the 
past  illegal  behavior  of  Mr.  Daniel  and 
Respondent.  Mr.  Daniel's  remorse  and 
the  fact  that  available  evidence  indicates 
that  the  pharmacy  has  acted  responsibly 
in  the  past  six  years  provide  adequate 
assurance  that  the  prior  illegal  activity 
at  Respondent  will  not  be  repeated. 

However,  the  Deputy  Administrator 
agrees  with  Judge  Bittner  that  some 
restrictions  must  be  placed  on 
Respondent's  registration  to  adequately 
monitor  Respondent's  handling  of 
controlled  substances  and  to  protect  the 
public  health  and  safety.  Therefore, 
Respondent's  registration  shall  be 
continued  subject  to  the  following 
restrictions  for  three  years: 

(1)  Respondent  shall  maintain  a 
perpetual  inventory  of  all  controlled 
substances. 

(2)  Respondent  shall  verify  the 
perpetual  inventory  by  a  physical  count, 
reduced  to  writing,  of  all  controlled 
substances  for  each  calendar  quarter  of 
the  three  year  period. 

(3)  Respondent  shall  submit  the 
perpetual  inventory  and  quarterly 
verification  to  the  Special  Agent  in 
Charge  of  the  DEA  Chicago  Field 
Division  or  his  designee. 

(4)  Respondent  shall  arrange  for 
audits  to  be  conducted  two  times  per 
year  by  an  independent  auditor  at 
Respondent's  expense  with  the  results 
submitted  to  the  Special  Agent  in 
Charge  of  the  DEA  Chicago  Field 
Division  or  his  designee. 
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(5)  Respondent  shall  consent  to 
unannounced  inspections  by  DEA 
personnel  without  requiring  an 
administrative  inspection  warrant. 

Accordingly,  the  Deputy 
Administrator  of  the  Chxig  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  C.F.R.  0.100(b)  and 
0.104,  hereby  orders  that  DEA 
Certificate  of  Registration  AD2002626, 
previously  issued  to  Daniel  Family 
Pharmacy,  be  and  it  hereby  is 
continued,  subject  to  the  above 
described  restrictions.  This  order  is 
effective  March  5, 1999. 

Dated:  January  28,  1999. 
Doiinie  R.  Marshall, 
Depu  ty  A  dministrator. 
[FR  Doc.  99-2561  Filed  2-2-99;  8:45  ami 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 
Administration,  Office  of  Records 
Services — Washington,  DC. 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
pubUshes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  March 
22, 1999.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send 
a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandujns  that  contain  additional 
information  concerning  the  records 


covered  by  a  proposed  schedule.  These, 
too,  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
records.mgt@arch2.  nara.gov. 

Requesters  must  cite  the  control 
number,  which  appears  in  parentheses 
after  the  name  of  the  agency  which 
submitted  the  schedule,  and  must 
provide  a  mailing  address.  Those  who 
desire  appraisal  reports  should  so 
indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Miller,  Director,  Modem 
Records  Programs  (NWM),  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road.  College  Park,  MD 
20740-6001.  Telephone:  (301)713-7110. 
E-mail:records.mgt@arch2. nara.gov. 
SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA  approval,  using  the 
Standard  Form  (SF)  115.  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
the  records  to  conduct  its  business. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  Most 
schedules,  however,  cover  records  of 
only  one  office  or  program  or  a  few 
series  of  records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their  adminis- 
trative use  by  the  agency  of  origin,  the 
rights  of  the  Government  and  of  private 
persons  directly  affected  by  the 
Government's  activities,  and  whether  or 
not  they  have  historical  or  other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  Usts  the  organizational 


imit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  imit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too  in- 
cludes information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Fending 

1 .  Department  of  the  Air  Force  (Nl- 
AFU-99-5,  5  items,  2  temporary  items). 
Architectural  and  engineering  drawings 
pertaining  to  Air  Force  facilities  and 
structures  in  Panama  that  were  not  long- 
lasting  or  historically  significant. 
Records  relating  to  structures  of 
historical  or  architectural  significance 
are  proposed  for  permanent  retention. 

2.  Department  of  the  Army,  Army 
Reserve  (Nl-AU-98-3,  2  items,  2 
temporary  items).  Records  pertaining  to 
the  Individual  MobiUzation 
Augmentation  Program  under  which 
selected  individuals  may  be  mobilized 
to  support  the  President.  Included  are 
administrative  reference  files  relating  to 
such  matters  as  exceptions  to  poUcy, 
budget  and  annual  training  and 
supervisors'  files  on  individual 
desimees. 

3.  Department  of  the  Army  (Nl-AU- 
98-13,  46  items,  46  temporary  items). 
Short-term,  temporary  records 
accumulated  by  U.S.  Army  South 
(USARSO).  The  records  were  previously 
approved  for  disposal  and  consist  of 
such  files  as  pharmacy  stock  inventory 
reports,  household  shipment  bills  of 
lading,  prisoner  personal  property 
reports,  and  military  police  reports. 
Records  are  proposed  for  immediate 
disposal  upon  USARSO's  relocation 
fi-om  Panama  to  Puerto  Rico.  Electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing  are 
also  proposed  for  disposal. 

4.  Department  of  Health  and  Human 
Services,  National  Institutes  of  Health 
(Nl-443-98-3,  3  items,  2  temporary 
items).  Files  relating  to  procedures 
governing  budget  generation,  including 
electronic  copies  created  using 
electronic  mail,  word  processing, 
spreadsheet  applications  and  database 
management  applications. 
Recordkeeping  copies  of  budget 
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estimates  and 


ustification  files  are 


proposed  for  p  ermanent  retention; 
electronic  cop  es  of  these  records 
created  using  electronic  mail,  word 
processing,  spreadsheet  applications 
and  database  management  applications 
are  proposed  fpr  disposal. 

5.  Central  Intelligence  Agency  (Nl- 
263-99-1,  13  Items,  5  temporary  items). 
Security  name  check  records, 
accounting  and  administrative  files, 
commercially  available  phonograph 
records,  readiqg  file  of  reports  prepared 
by  other  agencies,  and  unintelligible 
audio  recordin^gs  relating  to  Guatemala, 
1952-1954.  Rejcords  relating  to  overall 
development,  Coordination,  and 
implementatioki  of  policies  and  plans 
are  proposed  ftr  permanent  retention. 

6.  Environmental  Protection  Agency, 
Office  of  Pesticide  Programs  (N 1-4 12- 
98-3,  6  items,  |i  temporary  items). 
Copies  of  recoMs  that  document  the 
review  processes  relating  to  the 
registration  of  besticides,  including 
electronic  copies  of  documents  created 
using  electronic  mail,  word  processing, 
and  a  docxmient  management  system. 
Paper  records  created  after  June  1996 
and  microformj  copies  created  from  1963 
to  1996  are  proposed  for  permanent 
retention. 

7.  Environmental  Protection  Agency 
(Nl-412-98-5»  2  items,  2  temporary 
items).  Permit  Appeals  Files  including 
electronic  copies  of  docimients  created 
using  electronic  mail  and  word 
processing.  These  records  document 
appeals  to  EPA  regional  administrators 
concerning  petmit  decisions.  Landmark 
or  precedent-sf  tting  appeals  and  all 
decisions  of  the  Administrative  Law 
Judge  were  praviously  approved  for 
permanent  retention. 

8.  General  Afccounting  Office  (Nl- 
217-99-1,  24  iiems,  14  temporary 
items).  Older  records  of  the  Accounting 
Officers  of  the  [Department  of  Treasury 
dating  approxiinately  from  1815-1948, 
which  were  tr^sferred  to  the  General 
Accounting  Office  upon  its 
establishment  In  1921.  Records 
proposed  for  disposal  consist  of 
indexes,  ledgers,  registers,  bound 
volumes,  claim  files,  contract  records, 
and  account  abstracts  relating  to  such 
matters  as  clai|ns  by  Spanish- American 
War  veterans,  taxes  on  national  banks, 
U.S.  loans  to  foreign  nations  during 
World  War  I,  purchases  of  bonds  by 
Navy  personnel  during  World  War  I, 
payments  madJB  to  Civil  War  and 
Spanish-AmeHcan  War  officers,  and 
Soldiers'  Home  expense  accounts.  In 
most  instance^  records  proposed  for 
disposal  are  di^plicates  of  records  which 
have  previousljy  been  accessioned  into 
the  National  Archives  of  the  United 
States.  Recordi  proposed  for  permanent 


retention  include  registers  of  Black 
Hawk  War  Claims,  1833-1835;  records 
of  fishing  vessel  allowances,  1837-1857; 
state  and  Indian  claims,  1861-1926; 
Indian  settlements,  1875-1880;  water 
rights  applications,  1907-1922;  selected 
ledgers  and  fiscal  records,  1861-1922; 
selected  ordnance  and  construction 
contracts,  1886-1918;  and  contracts  for 
mail  service,  1913-1921. 

9.  General  Accounting  Office  (Nl- 
411-99-1, 12  items,  4  temporary  items). 
Older  records  of  the  General  Accounting 
Office,  dating  primarily  from  1887- 
1947.  Records  proposed  for  disposal 
include  National  Guard  pay  cards, 
1929-1936;  a  general  account  journal  for 
the  years,  1926-1932;  miscellaneous 
ledgers,  1887-1944;  and  copies  of 
General  Court-Martial  Orders,  1922- 
1927.  Indian  Claim  Warrants,  1924- 
1925;  World  War  I  Unsettled  Loan  Files 
and  Indexes,  1914-1930;  selected 
ledgers,  journals,  and  fiscal  records, 
1887-1944;  Ledgers  for  Indian  Warrants 
and  Settlements,  1924-1935;  Pay 
Warrants  Issued,  1923-1925;  World  War 
II  Contract  Hardship  Claims,  1946-1947; 
and  Indian  Claims  Settlement  Files, 
1922-1924,  are  proposed  for  permanent 
retention. 

10.  Tennessee  Valley  Authority, 
Office  of  Communications  (Nl-142-97- 
10, 1  item,  1  temporary  item). 
Correspondence  relating  to  requests  for 
information  or  action  from  outside  TA'A 
that  are  handled  by  lower  level 
managers.  Correspondence  signed  by 
the  vice  president,  chief  operating 
officer  or  Board  members  was 
previously  approved  for  permanent 
retention. 

11.  U.S.  Nuclear  Regulatory 
Conunission  (Nl-431-96-2, 1  item,  1 
temporary  item).  Files  relating  to  cases 
heard  by  the  agency  panel  which 
reviews  allegations  made  by  individuals 
against  specific  utilities  or  other 
organizations  which  are  regulated  by  the 
NRC.  The  case  files  include  allegations, 
minutes  and  simimaries  of  allegation 
review  panel  meetings,  correspondence 
with  allegers  and  ficensees,  referral 
memoranda  to  the  Office  of 
Investigations,  inspection  reports,  staff 
safety  evaluations,  automated  system 
printouts,  documents  showing  staff 
resolution,  and  closure  dociunents  sent 
to  allegers. 

Dated:  January  26, 1999. 
Michael  J.  Kurtz, 

Assistant  Archivist  for  Record  Services — 

Washington.  DC. 

(FR  Doc.  99-2471  Filed  2-2-99;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-29] 

Yankee  Atomic  Electric  Company; 
Yankee  Nuclear  Power  Station 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Conmiission  (Commission)  is 
considering  issuance  of  an  amendment 
to  Possession  Only  License  (POL)  No. 
DPR-3  issued  to  the  Yankee  Atomic 
Electric  Company  (YAEC  or  licensee)  for 
the  Yfuikee  Nuclear  Power  Station 
(YNPS  or  plant).  The  plant  is  located  in 
Rowe  Township,  Fraiiklin  County, 
Massachusetts. 

Enviromnental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  revise  the 
POL  through  the  following  three 
changes  to  the  Technical  Specifications 
(TS)  by  (1)  deletion  of  the  definition  of 
SITE  BOUNDARY,  (2)  moving  the  Site 
Boundary  and  Plant  Exclusion  Area 
map  from  the  TS  to  the  Final  Safety 
Analysis  Report  (FSAR)  and  (3)  Deletion 
of  TS  5.1.1— EXCLUSION  AREA. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  Augiist  20, 1998. 

The  Need  for  the  Proposed  Action 

The  proposed  action  would,  for  item 
(1)  ahove,  remove  an  obsolete  and 
unneeded  definition  from  the  TS.  For 
Item  (2),  the  TS  that  is  being  relocated 
to  a  licensee  controlled  document,  the 
FSAR,  is  not  required  to  be  in  the  TS 
under  10  CFR  50.36  requirements.  The 
licensee  may  revise  the  FSAR  under  the 
provisions  of  10  CFR  50.59,  which 
provides  appropriate  procedural  means 
to  control  such  revisions.  Furthermore, 
this  change  is  consistent  with  the  NRC 
guidance  in  NUREG-1625,  Proposed 
Standard  Technical  Specifications  for 
Permanently  Defueled  Westinghouse 
Plants.  Item  (3)  would  delete  an 
unneeded  section  of  the  TS  as  its  only 
function  was  to  reference  the  map  being 
moved  to  the  FSAR. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  action  will 
not  have  any  impact  on  the  environment 
as  the  proposed  changes  are 
administrative  in  nature.  The  licensee 
does  not  propose  any  disposal  nor 
relocation  of  fuel  by  this  action.  This 
action  is  considered  administrative  in 
nature. 
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The  proposed  action  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  off  site,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  Therefore, 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternative  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  evaluated  in 
previous  environmental  reviews  for  the 
YNPS. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  December  15, 1998,  the  staff 
consulted  with  the  Commonwealth  of 
Massachusetts  State  liaison  officer,  Jim 
Muckerheide  of  the  Massachusetts  Civil 
Defense  Agency,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  Commonwealth  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  vdth  respect  to  the 
proposed  action,  see  the  YAEC's  letter 
of  August  20, 1998,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  D.C.,  and  at  the  Local 
Public  Document  Room  located  in  the 
Library  of  the  Greenfield  Community 


College,  1  College  Drive,  Greenfield, 
Massachusetts  01301. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss, 
Director,  Non-Power  Reactors,  and 
Decommissioning  Project  Directorate, 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  99-2514  Filed  2-2-99;  8:45  am) 
BILUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  the  Medical 
Uses  of  Isotopes:  Meeting  Notice 

AGENCY:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  will  convene  two  sub- 
committee meetings  of  the  Advisory 
Committee  on  the  Medical  Uses  of 
Isotopes  as  follows:  The  Diagnostic  Sub- 
Committee  Meeting  will  be  held  on 
February  23  and  24, 1999;  the 
Therapeutic  Sub-Committee  meeting 
will  be  held  on  February  25  and  26, 
1999.  Both  meetings,  which  are  open  to 
the  public,  will  take  place  at  the  address 
provided  below.  The  discussions  will  be 
focused  on  resolution  of  comments 
received  on  the  proposed  revision  to  10 
CFR  part  35  (Medical  Use  of  Byproduct 
Material)  that  was  published  in  the 
Federal  Register  for  comment  on 
August  13,  1998  (63  FR  43580).  The 
Diagnostic  Sub-Committee  will  focus  on 
comments  pertaining  to  uses  of 
unsealed  byproduct  material  in 
medicine  (§§35.100,  35.200,  and 
35.300).  The  Therapeutic  Sub- 
Committee  will  focus  on  comments 
pertaining  to  therapeutic  uses  of  sealed 
sources  (§§  35.400  and  35.600). 
DATES:  The  Diagnostic  Sub-Conunittee 
meeting  will  be  held  on  February  23, 
1999,  fi-om  8:00  a.m.  to  5:00  p.m.  and  on 
February  24, 1999,  from  8:00  a.m.  to 
12:00  p.m.  The  Therapeutic  Sub- 
Committee  meeting  will  be  held  on 
February  25,  1999,  firom  8:00  a.m.  to 
5:00  p.m.  and  on  February  26, 1999, 
from  8:00  a.m.  to  12:00  p.m. 
ADDRESSES:  U.S  Nuclear  Regulatory 
Commission,  One  White  Flint  North 
Building,  11555  Rockville  Pike.  Room 
04B6,  Rockville,  MD  20852-2738. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Louise  Roe,  U.S.  Nuclear 
Regulatory  Commission,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
MS  T9F31,  Washington,  DC,  20555, 
Telephone  (301)  415-7809. 


Conduct  of  the  Meetings 

The  Diagnostic  Sub-Committee 
meeting  will  be  chaired  by  Mr.  Dennis 
Swemson.  Dr.  Judith  Stitt  will  chair  the 
Therapeutic  Sub-Committee  meeting. 
Each  sub-committee  meeting  will  be 
conducted  in  a  marmer  that  will 
facilitate  the  orderly  conduct  of 
business.  The  following  procedures 
apply  to  public  participation  in  the 
meetings: 

1.  Persons  who  wish  to  provide  a 
written  statement  should  submit  a 
reproducible  copy  to  Mary  Louise  Roe 
(address  listed  previously),  by  February 
19, 1999.  Statements  must  pertain  to  the 
topics  on  the  agenda  for  the  meeting. 

2.  Questions  from  members  of  the 
public  will  be  permitted  during  the 
meetings  at  the  discretion  of  the 
Chairmen. 

3.  The  meeting  summaries  and 
written  comments  will  be  available  for 
inspection,  and  copying,  for  a  fee,  at  the 
NRC  Public  Document  Room,  2120  L 
Street,  N.W.,  Lower  Level,  Washington, 
DC  20555,  telephone  (202)  634-3273,  on 
or  about  April  1,  1999. 

4.  Seating  for  the  public  will  be  on  a 
first-come,  first-served  basis. 

These  meetings  will  be  held  in 
accordance  with  the  Atomic  Energy  Act 
of  1954,  as  amended  (primarily  Section 
161a);  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  App);  and  the 
Commission's  regulations  in  Title  10, 
U.S.  Code  of  Federal  Regulations.  Part  7. 

Dated:  January  28, 1999. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  99-2512  Filed  2-2-99;  8:45  am) 

BILLING  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[NUREG-1620] 

Draft  Standard  Review  Plan;  Review  of 
a  Reclamation  Plan  for  Mill  Tailings 
Sites  Under  Title  II  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act;  Draft 
Standard  Review  Plan 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availabifity; 

Opportunity  for  comment. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  soliciting 
comments  on  a  Draft  Standard  Review 
Plan  for  Review  of  a  Reclamation  Plan 
for  Mill  Tailings  Sites  Under  Title  II  of 
the  Uranium  Mill  Tailings  Radiation 
Control  Act  (NUREG-1620)  ft'om 
inijrested  parties.  An  NRC  source  and 
bypioduct  material  license  is  required 
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under  the  provisions  of  Title  10  of  the 
Code  of  Fedqral  Regulations,  Part  40  (10 
CFR  Fart  40)[  Domestic  Licensing  of 
Source  Matehal,  in  conjunction  with 
uranium  or  tporiimi  milling,  or  with 
byproduct  miaterial  at  sites  formerly 
associated  with  such  milling.  An 
applicant  foD  a  new  reclamation  plan,  or 
for  the  renewal  or  amendment  of  an 
existing  license,  is  required  to  provide 
detailed  info^ation  on  the  facilities, 
and  procedu^s  to  be  used,  and  if 
appropriate,  ^  environmental  report 
that  discusses  the  effect  of  proposed 
operations  on  public  health  and  safety 
and  on  the  environment.  This 
information  is  used  by  Nuclear 
Regulatory  Qommission  staff  to 
determine  whether  the  proposed 
activities  wi|l  be  protective  of  public 
health  and  safety  and  be 
environmentally  acceptable.  The 
purpose  of  this  standard  review  plan  is 
to  provide  NRC  staff  with  specific 
guidance  on  the  review  of  this 
information  tnd  will  be  used  to  ensure 
a  consistent  duality  and  uniformity  of 
staff  reviews,  Each  section  in  the  review 
plan  provided  gmdance  on  what  is  to  be 
reviewed,  the  basis  for  the  review,  how 
the  staff  review  is  to  be  accomplished, 
what  the  staff  will  find  acceptable  in  a 
demonstration  of  compliance  with  the 
regulations,  ind  the  conclusions  that  are 
sought  regarding  the  applicable  sections 
in  10  CFR  Chapter  I.  The  review  plan  is 
also  intended  to  improve  the 
understanding  of  the  staff  review 
process  by  interested  members  of  the 
public  and  the  uranium  recovery 
industry.  The  draft  was  developed  using 
input  from  staff  review  precedents;  staff 
inspection  experiences:  and  public 
meetings  witt  the  industry. 

Review  plan  for  Surface  Water 
Hydrology  aid  Erosion  Protection  for 
Long-Term  Stabilization,  as  presented  in 
NUREG-1620,  references  NUREG-1623, 
"Design  of  Etosion  Protection  for  Long- 
Term  Stabili^tion,"  for  details  on  the 
design  methodology  acceptable  to  the 
NRC  staff.  The  draft  of  NUREG-1623 
will  be  available  for  public  comments  in 
approximately  2  weeks. 

Opportunity  to  Comment:  Interested 
parties  are  invited  to  comment  on  the 
review  plan.  jThese  areas  include  radon 
attenuation  4nd  long-term  stabihty  of 
the  reclaimed  site,  soil  cleanup,  and 
groundwater  restoration  reviews.  A  final 
review  plan  Will  be  prepared  after  the 
NRC  staff  ha^  evaluated  public 
comments  rejceived  on  the  draft  review 
plan.  I 

DATES:  Written  conmients  must  be 
received  pri(ir  to  May  4, 1999. 
ADDRESSES:  Comments  on  the  draft 
review  plan  ^hould  be  sent  to  the  Chief, 


Rules  and  Directives  Branch,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  A  copy  of 
the  Draft  Standard  Review  Plan 
{NUREG-1620)  may  be  obtahied  by 
writing  to  the  Printing  and  Graphics 
Branch,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Banad  Jagannath  at  301^15-6653. 

Dated  at  Rockviile,  Maryland,  this  28th  day 
of  January.  1999. 

For  the  Nuclear  Regulatory  Commission. 
N.  King  Stablein, 

Chief,  Uranium  Recovery  Branch,  Division 
of  Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Doc.  99-2515  Filed  2-2-99;  8:45  am) 
BILUNQ  CODE  759(MI1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-206] 

Southern  California  Edison  Company 
et  al.,  San  Onof  re  Nuclear  Generating 
Station.  Unit  1;  Notice  of  Public 
Meeting 

The  NRC  will  conduct  a  public 
meeting  to  discuss  plans  developed  by 
Southern  California  Edison  Company 
(SCE,  the  licensee)  to  decommission  the 
San  Onofre  Nuclear  Generating  Station, 
Unit  1,  near  San  Clemente,  California. 
The  meeting  is  scheduled  for  7:00  p.m.- 
9:00  p.m.,  on  February  25,  1999,  at  the 
San  Clemente  Community  Center,  Ole 
Hanson  Room,  100  N.  Calle  Seville,  San 
Clemente,  and  will  be  chaired  by  Ms. 
Lois  Berg,  Mayor,  City  of  San  Clemente. 
The  meeting  will  include  a  short 
presentation  by  the  NRC  staff  on  the 
decommissioning  process  and  NRC 
programs  for  monitoring 
decommissioning  activities,  with 
attention  being  given  to  the  licensee's 
updated  Post-Shutdown 
Decommissioning  Activities  Report 
(PSDAR)  dated  December  15,  1998. 
There  will  be  a  presentation  by  SCE  on 
their  planned  decommissioning 
activities,  and  there  will  be  an 
opportunity  for  members  of  the  public 
to  make  comments  and  question  the 
NRC  staff  and  SCE  representatives.  The 
meeting  will  be  transcribed. 

The  licensee's  update  to  the  PSDAR 
provides  a  short  discussion  of  the  plant 
history,  and  a  description  and  schedule 
of  planned  deconmiissioning  activities. 
The  PSDAR  update  also  comments 
briefly  on  anticipated  decommissioning 
costs  and  environmental  impacts. 

The  PSDAR  update  is  available  for 
public  inspection  at  the  local  public 


document  room,  located  at  the  Main 
Library,  University  of  California,  P.O. 
Box  19557,  Irvine,  Cahfornia  92713,  and 
the  Commission's  Public  Document 
Room,  2120  L  Street,  NW.,  Washington, 
DC  20037.  The  NRC  document 
accession  number  is  9812170038. 

For  more  information,  contact  Mr. 
Ronald  A.  Burrows,  Project  Manager, 
Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Reactor  Program 
Management,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone  number  (301)  415- 
2497. 

Dated  at  Rockviile,  Maryland,  this  28th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss, 
Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  99-2513  Filed  2-2-99;  8:45  am] 

BiLUNO  COOE  7S90-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvestment  Company  Act  Release  No. 
23669;  813-196] 

NationsBanc  Coinvest  Fund  1999,  LP. 
and  BankAmerIca  Corporation;  Notice 
of  Application 

January  27, 1999. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for  an 
order  under  sections  6(b)  and  6(e)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  granting  an  exemption  ft'om  all 
provisions  of  the  Act,  except  section  9, 
section  17  (other  than  certain  provisions 
of  paragraphs  (a),  (d),  (e),  (f),  (g)  and  (j)), 
section  30  (other  than  certain  provisions 
of  paragraphs  (a),  (b),  (e),  and  (h)), 
sections  36  through  53,  and  the  rules 
and  regulations  thereimder. 

Summary  of  Application:  Applicants 
request  an  order  to  exempt  certain 
limited  partnerships  and  limited 
liability  companies  ("Partnerships") 
formed  for  the  benefit  of  key  employees 
of  BankAmerica  Corporation 
("BankAmerica")  and  certain  of  its 
affiliates  from  certain  provisions  of  the 
Act.  Each  Partnership  will  be  an 
"employees'  securities  company"  as 
defined  in  section  2(a)(13)  of  the  Act. 

Applicants:  NationsBanc  Coinvest 
Fund  1999,  L.P.  (the  "Initial 
Partnership"),  and  BankAmerica,  on 
behalf  of  other  Partnerships  which  have 
been  or  may  in  the  future  be  formed. 
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Filing  Dates:  The  application  was 
filed  on  August  12, 1998,  and  amended 
on  October  14, 1998. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  ihe  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  22, 1999,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
vmting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington.  DC  20549. 
Applicants,  100  North  Tyson  Street, 
Charlotte.  NC  28255. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  R.  MacNeil,  Staff  Attorney,  at 
(202)  942-0634,  or  Edward  P. 
Macdonald,  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street.  NW.  Washington.  DC  20549  (tel. 
202-942-8090). 

Applicants'  Representations 

1.  BankAmerica.  the  largest  bank  in 
the  United  States,  was  created  by  the 
merger  of  NationsBank  Corporation  and 
BankAmerica  Corporation  on  September 
30, 1998.  BankAmerica  and  its  affiliates, 
as  defined  in  rule  12b-2  under  the 
Securities  Exchange  Act  of  1934  (the 
"Exchange  Act").  ("Affihates")  are 
referred  to  in  this  notice  collectively  as 
"BankAmerica  Group"  and  individually 
as  a  "BankAmerica  entity." 

2.  BankAmerica  Group  offers  various 
investment  programs  for  the  benefit  of 
certain  key  employees.  These  programs 
may  be  structured  as  diHierent 
Partnerships  or  as  separate  plans  v\rithin 
a  Partnership.  Each  Partnership  will  be 
a  limited  partnership  or  limited  liability 
company  formed  as  an  "employees' 
securities  company"  within  the 
meaning  of  section  2(a)(13)  of  the  Act. 
and  will  operate  as  a  closed-end,  non- 
diversified,  management  investment 
company.  The  Partnerships  vfiW  be 
established  primarily  for  the  benefit  of 


highly  compensated  employees  of 
BankAmerica  Group  as  part  of  a 
program  designed  to  create  capital 
building  opportunities  that  are 
competitive  with  those  at  other 
investment  banking  firms  sind  to 
facilitate  the  recruitment  of  high  caliber 
professionals.  Participation  in  a 
Partnership  will  be  voluntary.  The 
Initial  Partnership  will  invest 
exclusively  in  one  or  more  limited 
partnerships  formed  by  BankAmerica  to 
make  private  entity  investments  (the 
"BankAmerica  Funds"). 

3.  NB  Coinvest  GP.  Inc.,  a  North 
Carolina  corporation,  will  act  as  the 
general  partner  of  the  Initial  Partnership 
(together  with  any  Affiliate  of 
BankAmerica  that  acts  as  a  Partnership's 
general  partner,  the  "General  Partner"). 
The  General  Partner  of  the  Initial 
Partnership  will  not  be  registered  under 
the  Investment  Advisers  Act  of  1940 
("Advisers  Act")  pursuant  to  section 
203(b)(3)  of  the  Advisers  Act  and  rule 
203(b)(3)-l  thereunder.  The  General 
Partner  will  manage,  operate,  and 
control  each  of  the  Partnerships. 
However,  the  General  Partner  will  be 
authorized  to  delegate  to  another 
BankAmerica  Group  affiliate  or  to  a 
committee  of  BankAmerica  Group 
employees  such  management 
responsibility  (including,  without 
limitation,  the  managers  of  the  other 
Partnerships  which  have  been  or  may  in 
the  future  be  formed). 

4.  Limited  partner  interests  in  the 
Partnerships  ("Interests")  will  be  offered 
without  registration  in  reliance  on 
section  4(2)  of  the  Securities  Act  of  1933 
(the  "Securities  Act")  or  similar 
exemption  and  will  be  sold  only  to 
"Eligible  Employees"  and  "Qualified 
Participants"  (collectively, 
"Participants").  Prior  to  offering 
Interests  to  an  Eligible  Employee,  the 
General  Partner  must  reasonably  believe 
that  an  Eligible  Employee  will  be  a 
sophisticated  investor  capable  of 
understanding  and  evaluating  the  risks 
of  participating  in  the  Partnership 
without  the  benefit  of  regulatory 
safeguards.  An  Eligible  Employee  is  (i) 
an  individual  who  is  a  current  or  former 
employee,  officer,  director,  or 
"Consultant"  of  BankAmerica  Group 
and,  except  for  certain  individuals  who 
manage  the  day-to-day  affairs  of  the 
Partnership  in  question  ("Managing 
Employees"),  meets  the  standards  of  an 
accredited  investor  under  rule  501(a)(6) 
of  Regulation  D  under  the  Securities 
Act,  or  (ii)  an  entity  that  is  a  current  or 
former  "Consultant"  of  BankAmerica 
Group  and  meets  the  standards  of  an 
accredited  investor  under  rule  501(a)  of 


Regulation  D.'  Eligible  Employees  will 
be  experienced  professionals  in  the 
banking,  investment  banking  and 
sectirities,  investment  management  or 
financial  services  businesses,  or  in  the 
related  administrative,  financial, 
accounting,  legal,  or  operational 
activities. 

5.  Managing  Employees  will  have 
primary  responsibility  for  operating  the 
Partnership.  These  responsibilities  will 
include,  among  other  things, 
identifying,  investigating,  structuring, 
negotiating,  and  monitoring  investments 
for  the  Partnership,  communicating 
with  the  limited  partners,  maintaining 
the  books  and  records  of  the 
Partnership,  and  making 
recommendations  with  respect  to 
investment  decisions.  Each  Managing 
Employee  will:  (a)  be  closely  involved 
with,  and  knowledgeable  with  respect 
to,  the  a^airs  and  the  status  of  the 
Partnership,  (b)  be  an  officer  or 
employee  of  BankAmerica  Group  and 
(c)  have  reportable  income  from  all 
sources  (including  any  profit  shares  and 
bonuses)  in  the  calendar  year 
immediately  preceding  the  Employee's 
participation  in  the  Partnership  in 
excess  of  $120,000  and  have  a 
reasonable  expectation  of  reportable 
income  of  at  least  $150,000  in  the  years 
in  which  the  Employee  invests  in  a 
Partnership. 

6.  A  Qualified  Participant  (i)  is  an 
Eligible  Family  Member  or  Qualified 
Entity  (in  each  case  as  defined  below)  of 
an  Eligible  Employee,  and,  (ii)  if  the 
individual  or  entity  is  purchasing  on 
Interest  fi-om  a  Partner  or  directly  from 
the  Partnership,  comes  within  one  of  the 
categories  of  an  "accredited  investor" 
under  rule  501(a)  of  Regulation  D.  An 
"Eligible  Family  Member"  is  a  spouse, 
parent,  child,  spouse  of  child,  brother, 
sister,  or  grandchild  of  an  Eligible 
Employee.  A  "Qualified  Entity"  is  (i)  a 
trust  of  which  the  trustee,  grantor,  and/ 
or  beneficiary  is  an  Eligible  Employee; 
(ii)  a  partnership,  corporation,  or  other 
entity  controlled  by  an  Eligible 
Employee;  ^  or  (iii)  a  trust  or  other  entity 


'  A  Consultant  is  a  person  or  entity  whom 
BankAmerica  Group  has  engaged  in  retainer  to 
provide  services  and  professional  expertise  on  an 
ongoing  basis  as  a  regular  consultant  or  as  a 
business  or  legal  adviser  and  who  shares  a 
community  of  interest  with  BankAmerica  Group 
and  BankAmerica  Group  employees. 

'  The  inclusion  of  partnerships,  corporations,  or 
other  entities  controlled  by  an  Eligible  Employee  in 
the  defmition  of  "Qualified  Entities"  is  intended  to 
enable  Eligible  Employees  to  make  investments  in 
the  Partnerships  through  personal  investment 
vehicles  for  the  purpose  of  personal  and  family 
investment  and  estate  planning  objectives.  Eligible 
Employees  will  exercise  investment  discretion  or 
control  over  these  investment  vehicles,  thereby 
aoating  a  close  nexus  between  BankAmerica  Group 

Continued 
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established  fi^r  the  benefit  of  Eligible 
Family  Mem)}ers  of  an  Eligible 
Employee. 

7.  The  tenis  of  a  Partnership  will  be 
fully  disclosed  to  each  Eligible 
Employee  anjd,  if  applicable,  to  a 
Qualified  Fa^icipant  of  the  Eligible 
Employee,  at  the  time  the  Eligible 
Employee  is  invited  to  participate  in  the 
Partnership,  ^ach  Partnership  will  send 
audited  financial  statements  to  each 
Participant  within  120  days  or  as  soon 
as  practicably  after  the  end  of  its  fiscal 
year.  In  addition,  each  Participant  will 
receive  a  copjy  of  Schedule  K-1  showing 
the  Participant's  share  of  income, 
credits,  reductions,  and  other  tax  items. 

8.  Interest^in  a  Partnership  will  be 
non-transfer4ble  except  with  the  prior 
written  consent  of  the  General  Partner. 
No  person  will  be  admitted  into  a 
Partnership  unless  the  person  is  an 
Eligible  Employee,  a  Qualified 
Participant  of  an  Eligible  Employee,  or 
a  BankAmerica  entity.  No  sales  load 
will  be  charged  in  connection  with  the 
sale  of  a  limited  partnership  interest. 

9.  An  Eligiple  Employee's  interest  in 
a  Partnership  may  be  subject  to 
repurchase  or  cancellation  if:  (i)  the 
EUgible  Employee's  relationship  with 
BankAmeric^  Group  is  terminated  for 
cause;  (ii)  the  Eligible  Employee 
becomes  a  consultant  to  or  joins  any 
firm  that  the  General  Partner 
determines,  i^i  its  reasonable  discretion, 
is  competitive  with  any  business  of 
BankAmeric4  Group;  or  (iii)  the  Eligible 
Employee  voluntarily  resigns  from 
employment  with  BankAmerica  Group. 
Upon  repurchase  or  cancellation,  the 
General  Partner  will  pay  to  the  Eligible 
Employee  at  least  the  lesser  of  (i)  the 
amount  actually  paid  by  the  Eligible 
Employee  to  acquire  the  Interest  (plus 
interest,  as  determined  by  the  General 
Partner),  and  (ii)  the  fair  market  value  of 
the  Interest  as  determined  at  the  time  of 
repurchase  bV  the  General  Partner.  The 
terms  of  any  repxirchase  or  cancellation 
will  apply  equally  to  any  Qualified 
Participant  of  an  EUgible  Employee. 

10.  Subject  to  the  terms  of  the 
applicable  Lifted  Partnership 
Agreement,  ai  Partnership  will  be 
permitted  to  enter  into  transactions 
involving  (i)  ^  BankAmerica  entity,  (ii) 
a  portfolio  company,  (iii)  any  Partner  or 
any  {>erson  o^^  entity  affiliated  with  a 
Partner,  (iv)  $n  investment  fund  or 
separate  account  that  is  organized  for 


and  these  investment  vehicles.  In  the  case  of  a 
partnership,  cor^ration,  or  other  entity  controlled 
by  a  Consultant  tntity  individual  participants  will 
be  limited  to  senior  level  employees,  members,  or 
partners  of  the  Consultant  who  will  be  required  to 
qualify  as  an  "accredited  investor"  under  rule 
501(a)(6)  of  Regiflation  D  and  who  will  have  access 
to  the  General  Partner  or  BankAmerica  Group. 


the  benefit  of  investors  who  are  not 
affiliated  with  and  over  which  a 
BankAmerica  entity  will  exercise 
investment  discretion  (a  "Third  Party 
Fund"),  or  (v)  any  partner  or  other 
investor  of  a  Third  Party  Fimd  that  is 
not  affiliated  with  BankAmerica  Group 
(a  "Third  Party  Investor").  These 
transactions  may  include  a  Partnership's 
purchase  or  sale  of  an  investment  or  an 
interest  from  or  to  any  BankAmerica 
entity  or  Third  Party  Fund,  acting  as 
principal.  Prior  to  entering  into  these 
transactions,  the  General  Partner  must 
determine  that  the  terms  are  fair  to  the 
Partners. 

11.  A  Partnership  will  not  invest  more 
than  15%  of  its  assets  in  securities 
issued  by  registered  investment 
companies  (with  the  exception  of 
temporary  investments  in  money  market 
funds).  A  Partnership  will  not  acquire 
any  security  issued  by  a  registered 
investment  company  if  immediately 
after  the  acquisition,  the  Partnership 
will  own  more  than  3%  of  the 
outstanding  voting  stock  of  the 
registered  investment  company. 

12.  A  BankAmerica  entity  (including 
the  General  Partner)  acting  as  agent  or 
broker  may  receive  placement  fees, 
advisory  fees,  or  other  compensation 
from  a  Partnership  in  connection  with  a 
Partnership's  purchase  or  sale  of 
securities,  provided  the  placement  fees, 
advisory  fees,  or  other  compensation  are 
"reasonable  and  customary."  Fees  or 
other  compensation  will  be  deemed 
"reasonable  and  customary"  only  if  (i) 
the  Partnership  is  purchasing  or  selling 
seciirities  with  other  unaffiliated  third 
parties,  including  Third  Party  Fimds, 
(ii)  the  fees  or  compensation  being 
charged  to  the  Partnership  are  also  being 
charged  to  the  unaffiliated  third  parties, 
including  Third  Party  Fimds,  and  (iii) 
the  amount  of  securities  being 
purchased  or  sold  by  the  Partnership 
does  not  exceed  50%  of  the  total 
amount  of  securities  being  purchased  or 
sold  by  the  Partnership  and  the 
unaffiliated  third  parties,  including 
Third  Party  Fimds.  A  BankAmerica 
entity  (including  the  General  Partner) 
also  may  be  compensated  for  services  to 
entities  in  which  the  Partnerships  invest 
and  to  entities  that  are  competitors  of 
these  entities,  and  may  otherwise 
engage  in  normal  business  activities  that 
conflict  with  the  interests  of  the 
Partnerships. 

Applicants'  Legal  Analysis 

1.  Section  6(b)  of  the  Act  provides,  in 
part,  that  the  SEC  will  exempt 
employees'  securities  companies  from 
the  provisions  of  the  Act  to  the  extent 
that  the  exemption  is  consistent  with 
the  protection  of  investors.  Section  6(b) 


provides  that  the  Commission  will 
consider,  in  determining  the  provisions 
of  the  Act  from  which  the  company 
should  be  exempt,  the  company's  form 
of  organization  and  capital  structure,  the 
persons  owning  and  controlling  its 
securities,  the  price  of  the  company's 
securities  and  the  amount  of  any  sales 
load,  how  the  company's  funds  are 
invested,  and  the  relationship  between 
the  company  and  the  issuers  of  the 
securities  in  which  it  invests.  Section 
2(a)(13)  defines  an  employees'  security 
company,  in  relevant  part,  as  any 
investment  company  all  of  whose 
securities  are  beneficially  owned  (a)  by 
current  or  former  employees,  or  persons 
on  retainer,  of  one  or  more  affiliated 
employers,  (b)  by  immediate  family 
members  of  such  persons,  or  (c)  by  such 
employer  or  employers  together  with 
any  of  the  persons  in  (a)  or  (b). 

2.  Section  7  of  the  Act  generally 
prohibits  an  investment  company  that  is 
not  registered  imder  section  8  of  the  Act 
from  selling  or  redeeming  its  securities. 
Section  6(e)  provides  that,  in  connection 
with  any  order  exempting  an  investment 
company  from  any  provision  of  section 
7,  certain  provisions  of  the  Act,  as 
specified  by  the  SEC,  will  be  applicable 
to  the  company  and  other  persons- 
dealing  with  the  company  as  though  the 
company  were  registered  under  the  Act. 
Applicants  request  an  order  under 
sections  6(b)  and  6(e)  of  the  Act  for  an 
exemption  from  all  provisions  of  the  Act 
except  section  9,  section  17  (other  than 
certain  provisions  of  paragraphs  (a),  (d), 
(e),  (f),  (g)  and  (j)),  section  30  (other  than 
certain  provisions  of  paragraphs  (a),  (b), 
(e),  and  (h)),  sections  36  through  53,  and 
the  rules  and  regulations  thereunder. 

3.  Section  170a)  generally  prohibits 
any  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  an  affiliated  person,  acting  as 
principal,  from  knowingly  selling  or 
purchasing  any  security  or  other 
property  to  or  from  the  company. 
Applicants  request  an  exemption  frt>m 
section  17(a)  to  (i)  permit  a 
BankAmerica  entity  (including,  without 
limitation,  a  BankAmerica  Fund)  or  a 
Third  Party  Fund,  acting  as  principal,  to 
engage  in  any  transaction  directly  or 
indirectly  with  any  Partnership  or  any 
company  controlled  by  the  Partnership; 
(ii)  permit  any  Partnership  to  invest  in 
or  engage  in  any  transaction  with  any 
BankAmerica  entity  (including  without 
limitation,  acting  as  principal),  (a)  in 
which  the  Partnership,  any  company 
controlled  by  the  Partnership,  or  any 
BankAmerica  entity  (including,  without 
limitation,  a  BankAmerica  Fund)  or 
Third  Party  Fund  has  invested  or  will 
invest,  or  (b)  with  which  the 
Partnership,  any  company  controlled  by 
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the  Partnership,  or  any  BankAmerica 
entity  (including,  without  limitation,  a 
BankAmerica  Fund)  or  Third  Party 
Fund  is  or  will  become  otherwise 
affiUated;  and  (iii)  permit  any  Third 
Party  Investor,  acting  as  principal,  to 
engage  in  any  transaction  directly  or 
indirectly  with  any  Partnership  or  any 
company  controlled  by  the  Partnership. 

4.  Applicants  state  tnat  an  exemption 
from  section  17(a)  is  consistent  with  the 
protection  of  investors  and  is  necessary 
to  promote  the  purpose  of  the 
Partnerships.  Applicants  state  that  the 
Participants  in  each  Partnership  will  be 
fully  informed  of  the  extent  of  the 
Partnership's  dealings  with 
BankAmerica  Group.  Applicants  also 
state  that,  as  professionals  employed  in 
the  investment  banking  and  financial 
services  businesses,  Participants  will  be 
able  to  imderstand  and  evaluate  the 
attendant  risks.  Applicants  assert  that 
the  commimity  of  interest  among  the 
Participants  and  BankAmerica  Croup 
will  provide  the  best  protection  against 
any  risk  of  abuse. 

5.  Section  17(d)  and  rule  17d-l 
prohibit  any  afliliated  person  or 
principal  underwriter  of  a  registered 
investment  company,  or  any  affiUated 
person  of  such  person  or  principal 
underwriter,  acting  as  principal,  from 
participating  in  any  joint  arrangement 
with  the  company  uixless  authorized  by 
the  SEC.  Applicants  request  exemptive 
relief  to  permit  affiliated  persons  of  each 
Partnership,  or  affiliated  persons  of  any 
of  these  persons,  to  participate  in,  or 
effect  any  transaction  in  connection 
with,  any  joint  enterprise  or  other  joint 
arrangement  or  profit-sharing  plan  in 
which  the  Partnership  or  a  company 
controlled  by  the  Partnership  is  a 
participant. 

6.  Applicants  submit  that  it  is  likely 
that  suitable  investments  will  be 
brought  to  the  attention  of  a  Partnership 
because  of  its  affiliation  with 
BankAmerica  Croup,  BankAmerica 
Group's  large  capital  resources,  and  its 
experience  in  structuring  complex 
transactions.  AppUcants  also  submit 
that  the  types  of  investment 
opportimities  considered  by  a 
Partnership  often  require  each  investor 
to  make  funds  available  in  an  amoimt 
that  may  be  substantially  greater  than 
what  a  Partnership  may  make  available 
on  its  own.  Applicants  contend  that,  as 
a  result,  the  only  way  in  which  a 
Partnership  may  be  able  to  participate  in 
these  opportunities  may  be  to  co-invest 
with  other  persons,  including  its 
affihates.  AppUcants  note  that  each 
Partnership  will  be  primarily  organized 
for  the  benefit  of  employee  participants 
as  an  incentive  for  them  to  remain  with 
BankAmerica  Group  and  for  the 


generation  and  maintenance  of 
goodwill.  Applicants  believe  that,  if  co- 
investments  with  BankAmerica  Croup 
are  prohibited,  the  appeal  of  the 
Partnerships  would  be  significantly 
diminished.  Applicants  assert  that 
EUgible  Employees  wish  to  participate 
in  co-investment  opportunities  because 
they  believe  that  (a)  the  resources  of 
BankAmerica  Group  enable  it  to  analyze 
investment  opportimities  to  an  extent 
that  individual  employees  would  not  be 
able  to  dupUcate,  (b)  investments  made 
by  BankAmerica  Group  will  not  be 
generally  available  to  investors  even  of 
the  financial  status  of  the  Eligible 
Employees,  and  (c)  Eligible  Employees 
will  be  able  to  pool  their  investment 
resources,  thus  achieving  greater 
diversification  of  their  individual 
investment  portfolios. 

7.  Applicants  assert  that  the  flexibility 
to  structiire  co-investments  and  joint 
investments  vfiU  not  involve  abuses  of 
the  type  section  17(d)  and  rule  17d-l 
were  designed  to  prevent.  Applicants 
state  that  the  concern  that  permitting  co- 
investments  by  BankAmerica  Group  and 
a  Partnership  might  lead  to  less 
advantageous  treatment  of  the 
Partnership  will  be  mitigated  by  the  fact 
that  BankAmerica  Group  will  be  acutely 
concerned  with  its  relationship  with  the 
personnel  who  invest  in  such 
partnership  and  the  fact  that  senior 
officers  and  directors  of  BankAmerica 
Croup  entities  will  be  investing  in  such 
Partnership.  In  addition,  appUcants 
assert  that  strict  compliance  with 
section  17(d)  would  cause  the 
Partnership  to  forego  investment 
opportunities  simply  because  a 
Participant  or  other  affiliated  person  of 
the  Partnership  (or  any  affiliate  of  such 
person)  made  a  similar  investment. 
Finally,  applicants  contend  that  the 
possibility  that  a  Partnership  may  be 
disadvantaged  by  the  participation  of  an 
affiliate  in  a  transaction  will  be 
minimized  by  compliance  with  the 
lockstep  procedures  described  in 
condition  3  below.  Applicants  beUeve 
that  this  condition  will  ensure  that  a 
Partnership  will  co-invest  side-by-side 
and  pro  rata  with,  and  on  at  least  as 
favorable  terms  as,  a  BankAmerica 
entity. 

8.  Co-investments  with  Third  Party 
Funds,  or  by  a  BankAmerica  entity 
pursuant  to  a  contractual  obligation  to  a 
Third  Party  Fund,  will  not  be  subject  to 
condition  3.  Applicants  note  that  it  is 
common  for  a  Third  Party  Fund  to 
require  that  BankAmerica  Croup  invest 
its  own  capital  in  Third  Party  Fund 
investments,  and  that  the  BankAmerica 
Croup  investments  be  subject  to 
substantially  the  same  terms  as  those 
applicable  to  the  Third  Party  Fimd. 


Applicants  believe  it  is  important  that 
the  interests  of  the  Third  Party  Fimd 
take  priority  over  the  interests  of  the 
Partnerships,  and  that  the  Third  Party 
Fund  not  be  burdened  or  othenvise 
affected  by  activities  of  the  Partnerships. 
In  addition,  applicants  assert  that  the 
relationship  of  a  Partnership  to  a  Third 
Party  Fund  is  fundamentally  different 
from  a  Partnership's  relationship  to 
BankAmerica  Croup.  Applicants 
contend  that  the  focus  of,  and  the 
rationale  for,  the  protections  contained 
in  the  requested  relief  are  to  protect  the 
Partnerships  from  any  overreaching  by 
BankAmerica  Group  in  the  employer/ 
employee  context,  whereas  the  same 
concerns  are  not  present  with  respect  to 
the  Partnerships  vis-a-vis  a  Third  Party 
Fund. 

9.  Section  17(e)  and  rule  17e-l  limit 
the  compensation  an  affiliated  person 
may  receive  when  acting  as  agent  or 
broker  for  a  registered  investment 
company.  Applicants  request  an 
exemption  from  section  17(e)  to  permit 
a  BankAmerica  entity  (including  the 
General  Partner),  that  acts  as  an  agent  or 
broker,  to  receive  placement  fees, 
advisory  fees,  or  other  compensation 
fixim  a  Partnership  in  connection  with 
the  purchase  or  sale  by  the  Partnership 
of  securities,  provided  that  the  fees  or 
other  compensation  is  deemed  "usual 
and  customary."  Applicants  state  that 
for  the  purposes  of  the  application,  fees 
or  other  compensation  that  is  charged  or 
received  by  a  BankAmerica  entity  will 
be  deemed  "usual  and  customary"  only 
if  (i)  the  Partnership  is  purchasing  or 
selling  seciirities  with  other  unaffiliated 
third  parties,  including  Third  Party 
Fimds,  (ii)  the  fees  or  compensation 
being  charged  to  the  Partnership  are  also 
being  charged  to  the  unaffiliated  third 
parties,  including  Third  Party  Funds, 
and  (iii)  the  amount  of  securities  being 
purchased  or  sold  by  the  Partnership 
does  not  exceed  50%  of  the  total 
amount  of  securities  being  purchased  or 
sold  by  the  Partnership  and  the 
unaffiliated  third  parties,  including 
Third  Party  Funds.  Applicants  assert 
that,  because  BankAmerica  Group  does 
not  wish  it  to  appear  as  if  it  is  favoring 
the  Partnerships,  compliance  with 
section  17(e)  would  prevent  a 
Partnership  from  participating  in 
transactions  where  the  Partnership  is 
being  charged  lower  fees  than 
unaffiliated  third  parties.  AppUcants 
assert  that  the  fees  or  other 
compensation  paid  by  a  Partnership  to 

a  BankAmerica  entity  will  be  the  same 
as  those  negotiated  at  arm's  length  with 
unaffiliated  third  parties. 

10.  Rule  17e-l(b)  requires  that  a 
majority  of  directors  of  the  General 
Partner  who  are  not  "interested 
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persons"  (asidefined  in  section  2(a)(19) 
of  the  Act)  take  actions  and  make 
approvals  regarding  commissions,  fees, 
or  other  remi^neration.  Applicants 
request  an  e?<emption  from  rule  17e-l(b) 
to  the  extent  necessary  to  permit  each 
Partnership  to  comply  with  the  rule 
without  havi|ig  a  majority  of  the 
directors  of  tjie  General  Partner  who  are 
not  interested  persons  take  actions  and 
make  determinations  as  set  forth  in  the 
rule.  Apphcants  state  that  because  all 
the  directors  bf  the  General  Partner  will 
be  affiliated  persons,  without  the  relief 
requested,  a  Partnership  could  not 
comply  with  rule  17e-l(b).  Applicants 
state  that  each  Partnership  will  comply 
with  rule  17q-l(b)  by  having  a  majority 
-  of  the  directdrs  of  the  General  Partner 
take  actions  and  make  approvals  as  are 
set  forth  in  rule  17e-l.  Applicants  state 
that  each  Partnership  will  comply  with 
all  other  reqi^irements  of  rule  1 7e-l  for 
the  transactions  described  above  in  the 
discussion  of  section  17(e). 

11.  Section!  ^^(^  designates  the 
entities  that  ihay  act  as  investment 
company  custodians,  and  rule  17f-l 
imposes  certain  requirements  when  the 
custodian  is  ^  member  of  a  national 
secuhties  exdhange.  Applicants  request 
an  exemption  from  section  17(f)  and 
rule  1 7f-l  to  permit  a  BankAmerica 
entity  to  act  ais  custodian  of  Partnership 
assets  without  a  written  contract,  as 
would  be  required  by  rule  17f-l(a). 
Apphcants  aJ  so  request  an  exemption 
from  the  rule  11 7f-l  (b)(4)  requirement 
that  an  independent  accountant 
periodically  Verify  the  assets  held  by  the 
custodian.  Applicants  believe  that, 
because  of  th*  community  of  interest 
between  BankAmerica  Group  and  the 
Partnerships  ^d  the  existing 
requirement  lor  an  independent  audit, 
compliance  vfith  these  requirements 
would  be  unnecessarily  burdensome 
and  expensive.  Apphcants  will  comply 
with  all  other  requirements  of  rule  17f- 
1. 

12.  Section  17(g)  and  rule  17g-l 
generally  reqoire  the  bonding  of  officers 
and  employees  of  a  registered 
investment  ccimpany  who  have  access  to 
its  securities  pr  funds.  Rule  17g-l 
requires  that  f  majority  of  directors  who 
are  not  interested  persons  take  certain 
actions  and  give  certain  approvals 
relating  to  fidjelity  bonding.  Applicants 
request  exemptive  relief  to  permit  the 
General  Partner's  officers  and  directors, 
who  may  be  deemed  interested  persons, 
to  take  actions  and  make  determinations 
set  forth  in  thje  rule.  Applicants  state 
that,  because  all  the  directors  of  the 
General  Partnpr  will  be  affiliated 
persons,  a  Pajtnership  could  not  comply 
with  rule  17g-l  without  the  requested 
rehef.  Specifi  ;ally,  each  Partnership 


will  company  with  rule  17g-l  by  having 
a  majority  of  the  Partnership's  directors 
take  actions  and  make  determinations  as 
are  set  forth  in  rule  17g-l.  Applicants 
also  state  that  each  PartnersUp  mil 
comply  with  all  other  requirements  of 
rule  17g-l. 

13.  Section  17(j)  and  paragraph  (a)  of 
rule  17J-1  make  it  imlawful  for  certain 
enumerated  persons  to  engage  in 
fraudulent  or  deceptive  practices  in 
connection  with  the  purchase  or  sale  of 
a  security  held  or  to  be  acquired  by  a 
registered  investment  company.  Rule 

1 7 j-1  also  requires  that  every  registered 
investment  company  adopt  a  written 
code  of  ethics  and  that  every  access 
person  of  a  registered  investment 
company  report  personal  securities 
transactions.  Applicants  request  an 
exemption  from  the  provisions  of  rule 
17}-!,  except  for  the  anti-fraud 
provisions  of  paragraph  (a),  because 
they  are  uimecessarily  burdensome  as 
applied  to  the  Partnerships. 

14.  Apphcants  request  an  exemption 
from  the  requirements  in  sections  30(a), 
30(b)  and  30(e),  and  the  rules  under 
those  sections,  that  registered 
investment  companies  prepare  and  file 
with  the  SEC  and  mail  to  their 
shareholders  certain  periodic  reports 
and  financial  statements.  Apphcants 
contend  that  the  forms  prescribed  by  the 
SEC  for  periodic  reports  have  little 
relevance  to  the  Partnerships  and  would 
entail  administrative  and  legal  costs  that 
outweigh  any  benefit  to  the  Participants. 
Applicants  request  exemptive  relief  to 
the  extent  necessary  to  permit  each 
Partnership  to  report  annually  to  its 
Participants.  Applicants  also  request  an 
exemption  from  section  30(h)  to  the 
extent  necessary  to  exempt  the  General 
Partner  of  each  Partnership  and  any 
other  persons  who  may  be  deemed  to  be 
members  of  an  advisory  board  of  a 
Partnership  from  fihng  Forms  3,  4  and 

5  under  section  16(a)  of  the  Exchange 
Act  with  respect  totheir  ownership  of 
hiterests  in  the  Partnership.  Applicants 
assert  that,  because  there  will  be  no 
trading  market  and  the  transfers  of 
Interests  will  be  severely  restricted, 
these  fihngs  are  unnecessary  for  the 
protection  of  investors  and  burdensome 
to  those  required  to  make  them. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1 .  Each  proposed  transaction 
otherwise  prohibited  by  section  1 7(a)  or 
section  17(d)  and  rule  17d-l  to  which 
a  Partnership  is  a  party  (the  "Section  17 
Transaction")  will  be  effected  only  if  the 
General  Partner  determines  that:  (i)  the 
terms  of  the  transaction,  including  the 


consideration  to  be  paid  or  received,  are 
fair  and  reasonable  to  the  Partners  of  the 
Partnership  and  do  not  involve 
overreaching  of  the  Partnership  or  its 
Participants  on  the  part  of  any  person 
concerned;  and  (ii)  the  transaction  is 
consistent  with  the  interests  of  the 
Participants  in  the  Partnership,  and  the 
Partnership's  organizational  documents 
and  reports  to  its  Participants.  In 
addition,  the  General  Partner  of  each 
Partnership  will  record  and  preserve  a 
description  of  the  Section  17 
Transactions,  the  General  Partner's 
findings,  the  information  or  materials 
upon  which  the  General  Partner's 
^dings  are  based,  and  the  basis  for  the 
findings.  All  records  relating  to  an 
investment  program  will  be  maintained 
until  the  termination  of  the  investment 
program  and  at  least  two  years 
thereafter,  and  will  be  subject  to 
examination  by  the  SEC  and  its  staff.3 

2.  In  connection  with  the  Section  17 
Transactions,  the  General  Partner  of 
each  Partnership  will  adopt,  and 
periodically  review  and  update, 
procedures  designed  to  ensiu^  that 
reasonable  inquiry  is  made,  prior  to  the 
consummation  of  any  Section  17 
Transaction,  with  respect  to  the  possible 
involvement  in  the  Transaction  of  any 
affihated  person  or  promoter  of  or 
principal  imderwriter  for  the 
Partnership,  or  any  affiliated  person  of 
the  affiliated  person,  promoter,  or 
principal  underwriter. 

3.  The  General  Partner  of  each 
Partnership  will  not  invest  the  funds  of 
the  Partnership  in  any  investment  in 
which  a  "Co-Investor"  (as  defined 
below)  has  acquired  or  proposes  to 
acquire  the  same  class  of  securities  of 
the  same  issuer,  if  the  investment 
involves  a  joint  enterprise  or  other  joint 
arrangement  within  the  meaning  of  rule 
17d-l  in  which  the  Partnership  and  the 
Co-Investor  are  participants,  unless  the 
Co-Investor,  prior  to  disposing  of  all  or 
part  of  its  investment,  (i)  gives  the 
General  Partner  sufficient,  but  not  less 
than  one  day's  notice  of  its  intent  to 
dispose  of  its  investment;  and  (ii) 
refrains  from  disposing  of  its  investment 
unless  the  Partnership  has  the 
opportimity  to  dispose  of  the 
Partnership's  investment  prior  to  or 
concurrently  with,  on  the  same  terms  as, 
and  pro  rata  with  the  Co-Investor.  The 
term  "Co-Investor"  with  respect  to  any 
Partnership  means  any  person  who  is; 
(i)  an  "affiliated  person"  (as  defined  in 
section  2(a)(3)  of  the  Act)  of  the 
Partnership  (other  than  a  Third  Party 


^Each  Partnership  will  preserve  the  accounts, 
books  and  other  documents  required  to  be 
maintained  in  an  easily  accessible  place  for  the  first 
two  years. 
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Fund);  (ii)  BankAmerica  Group;  (iii)  an 
officer  or  director  of  BankAmerica 
Group;  or  (iv)  an  entity  (other  than  a 
Third  Party  Fund)  in  which  the  General 
Partner  acts  as  a  general  partner  or  has 
a  similar  capacity  to  control  the  sale  or 
other  disposition  of  the  entity's 
securities.  The  restrictions  contained  in 
this  condition,  however,  will  not  be 
deemed  to  limit  or  prevent  the 
disposition  of  an  investment  by  a  Co- 
Investor:  (i)  to  its  direct  or  indirect 
wholly-owned  subsidiary,  to  any 
company  (a  "Parent")  of  which  the  Co- 
Investor  is  a  direct  or  indirect  wholly- 
owned  subsidiary,  or  to  a  direct  or 
indirect  wholly-owned  subsidiary  of  its 
Parent;  (ii)  to  immediate  family 
members  of  the  Co-Investor  or  a  trust  or 
other  investment  vehicle  estabUshed  for 
any  immediate  family  member;  (iii) 
when  the  investment  is  comprised  of 
securities  that  are  listed  on  any 
exchange  registered  as  a  national 
securities  exchange  under  section  6  of 
the  Exchange  Act;  (iv)  when  the 
investment  if  comprised  of  securities 
that  are  national  market  system 
securities  pursuant  to  section  llA(a)(2) 
of  the  Exchange  Act  and  rule  llAa2-l 
under  the  Exchange  Act;  or  (v)  when  the 
investment  is  comprised  of  securities 
that  are  listed  on  or  traded  on  any 
foreign  securities  exchange  or  board  of 
trade  that  satisfies  regulatory 
requirements  under  the  law  of  the 
jurisdiction  in  which  the  foreign 
securities  exchange  or  board  of  trade  is 
organized  similar  to  those  that  apply  to 
a  national  seciuities  exchange  or  a 
national  market  system  for  securities. 

4.  Each  Partnership  and  the  General 
Partner  will  maintain  and  preserve,  for 
the  hfe  of  the  Partnership  and  at  least 
two  years  thereafter,  the  accounts, 
books,  and  other  documents  that 
constitute  the  record  forming  the  basis 
for  the  audited  financial  statements  that 
are  to  be  provided  to  the  Participants  in 
the  Partnership,  and  each  annual  report 
of  the  Partnership  required  to  be  sent  to 
Participants,  and  agree  that  these 
records  will  be  subject  to  examination 
by  the  SEC  and  its  staff.* 

5.  The  General  Partner  of  each 
Partnership  will  send  to  each 
Participant  in  the  Partnership  who  had 
an  interest  in  any  capital  account  of  the 
Partnership,  at  any  time  during  the 
fiscal  year  then  ended.  Partnership 
financial  statements  audited  by  the 
Partnership's  independent  accountants. 
At  the  end  of  each  fiscal  year,  the 
General  Partner  will  make  a  valuation  or 


have  a  valuation  made  of  all  of  the 
assets  of  the  Partnership  as  of  the  fiscal 
year  end  in  a  manner  consistent  with 
customary  practice  with  respect  to  the 
valuation  of  assets  of  the  kind  held  by 
the  Partnership.  In  addition,  within  120 
days  after  the  end  of  each  fiscal  year  of 
each  Partnership  or  as  soon  as   "^ 
practicable  thereafter,  the  General 
Partner  of  the  Partnership  will  send  a 
report  to  each  person  who  was  a 
Participant  in  the  Partnership  at  any 
time  during  the  fiscal  year  then  ended, 
setting  forth  the  tax  information 
necessary  for  the  preparation  by  the 
Participant  of  federal  and  state  income 
tax  returns. 

6.  If  purchases  or  sales  are  made  by 
a  Partnership  from  or  to  an  entity 
affiliated  with  the  Partnership  by  reason 
of  a  5%  or  more  investment  in  the  entity 
by  a  BankAmerica  director,  officer,  or 
employee,  the  individual  will  not 
participate  in  the  Partnership's 
determination  of  whether  or  not  to  effect 
the  purchase  or  sale. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 
(FR  Doc.  99-2481  Filed  2-2-99;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40985;  File  No.  SR-AMEX- 
98-45] 

Self-Regulatory  Organizations; 
American  Stock  Exchange  LLC;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Margin  Treatment 
of  Grand  Exchange-Traded  Fund  Share 
Options  Contracts 

January  27, 1999. 

I.  Introduction 

On  November  25,  1998,  The  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
permit  each  "Grand"  Exchange-Traded 
Fund  Share  (Fund  Share)  ^  option 


contract  to  be  recognized  to  the  same 
extent  that  10  ordinary  Fund  Share 
option  contracts  would  be  recognized 
under  Amex  Rule  462 — Minimimi 
Margins. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  December  24, 1998.*  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposal. 

n.  Description  of  the  Proposal 

The  rule  proposal  clarifies  that  the 
margin  requirements  set  forth  in  Amex 
Rule  462 — Minimum  Margins  *  apply  to 
an  option  contract  overlying  1000 
Exchange-Traded  Fimd  Shares  (the 
"Grand  option  contract").^  The  Amex 
represents  that  the  Grand  option 
contract  is  the  economic  equivalent  of 
holding  10  ordinary  Fund  Share  option 
contracts,  each  of  which  overlies  100 
shares  of  an  underlying  Fund  Share. 
The  Exchange  notes  that,  specifically, 
the  provisions  of  Amex  Rule 
462(d)(2)(D)(ii)  have  applicabiUty  to  an 


*Each  Partnership  will  preserve  the  accounti, 
books  and  other  documents  required  to  be 
maintained  in  an  easily  accessible  place  for  the  first 
two  years. 


•  15  U.S.C.  7as(b)(l). 

2  17CFR240.19b-«. 

'  The  term  Exchange-Traded  Fund  Share  includes 
securities  representing  interests  in  unit  investment 
trusts  or  open-end  management  investment 
companies  that  bold  securities  based  on  an  index 
or  portfolio  of  securities.  Currently,  the  Exchange 
trades  unit  investment  trust  securities  known  as 
Portfolio  Depositary  Receipts s**  ("PDRs")  based  on 


the  Standard  k  Poor's  500®  Composite  Stock  Price 
Index,  the  Standard  &  Poor's  MidCap  400  Index, 
and  the  Dow  Jones  Industrial  Average.  In  addition, 
the  Exchange  trades  Fund  Shares  which  are  issued 
by  an  open^end  management  investment  company 
consisting  of  seventeen  separate  series  known  as 
World  Equity  Benchmark  Shares*"  (WEBs)  based 
on  seventeen  foreign  equity  market  indexes.  The 
Exchange  also  trades  nine  Fund  Shares  known  as 
Select  Sector  SPDRs*".  each  of  which  is  offered  by 
the  Select  Sector  SPDR*"  Trust,  an  open-end 
management  investment  company.  PDRs  and  WEBS 
are  listed  on  the  Amex  pursuant  to  Rule  1000.  et 
seq.  and  Rule  lOOOA  et  spq  .  respectively,  and  trade 
like  shares  of  common  stock. 

<  Securities  Exchange  Act  Release  No.  40803 
(December  17.  1998),  63  FR  71310  (File  No.  SR- 
AMEX-98-45). 

>  Amex  Rule  462  states:  "In  the  case  of  a  put  or 
call  dealt  in  on  a  registered  national  securities 
exchange  or  a  registered  securities  association  and 
issued  by  The  Options  Clearing  Corporation,  and 
representing  options  on  equity  securities,  100%  of 
the  option  premium  plus  20%  of  the  market  value 
of  the  equivalent  number  of  shares  of  the 
underlying  security,  reduced  by  any  excess  of  the 
exercise  price  over  the  current  market  price  of  the 
underlying  security  in  the  case  of  a  call,  or  any 
excess  of  the  current  market  price  of  the  underlying 
security  over  the  exercise  price  in  the  case  of  a  put, 
(except  that  in  the  case  of  such  options  on 
Exchange-Traded  Fund  Shares  or  other  securities 
that  represent  an  interest  in  a  registered  investment 
company  that  satisfies  the  criteria  set  forth  in  Rule 
915;  Commentary  .06,  margin  must  equal  at  least 
100%  of  the  current  market  value  of  the  contract 
plus(l]  15%  of  the  market  value  of  equivalent  units 
of  the  underlying  security  value  if  the  Exchange- 
Traded  Fund  Share  holds  securities  based  upon  a 
broad-based  index  or  portfolio:  or  (2)  20%  of  the 
market  value  of  equivalent  units  of  the  underlying 
security  value  if  the  Exchange-Traded  Fund  Share 
holds  securities  based  upon  a  narrow-based  index 
or  portfolio)."  Amex  Rule  462(d)(2)(D)(ii): 
Securities  Exchange  Act  Release  No.  40157  (July  1. 
1998).  63  FR  37426  (July  10,  1998)  ("July  1998 
Release"). 

•On  July  1. 1998,  the  Exchange  received  approval 
to  trade  both  options  overlying  Exchange-Traded 
"  Fund  Share  and  Grand  option  contract.  See  July 
'998  Release,  supra  note  5. 
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account  holding  a  "straddle"  or  a 
"spread"  pos  tion,  as  discussed  below. 

Amex  Rule ;  462(d)(2)(F)  and  (G) 
recognize  the  reduced  risk  associated 
with  an  accomt  holding  a  "straddle"  or 
a  "spread"  pcsition  by  providing  for 
margin  requirements  specific  to  the 
particular  strj  tegy  (straddle  or  spread). 
For  example,  in  the  case  of  a  spread 
strategy  (i.e.,  vhere  an  account  holding 
a  short  call  al^o  holds  a  long  call,  or 
where  an  acc()unt  holding  a  short  put 
also  holds  a  l^ng  put  (provided  the  long 
positions  expire  on  or  after  the 
expiration  of  |he  short  positions)),  Amex 
Rule  462(d)(2)(G)  requires  margin  for  a 
call  spread  equal  to  ihe  lesser  of  (1) 
100%  of  the  cation  premium  plus  15% 
of  the  market  value  of  the  equivalent 
number  of  shares  of  the  underlying 
security  valua  if  the  Exchange-Traded 
Fund  Share  hplds  securities  based  upon 
a  broad-basec^  index  or  portfolio;  or  20% 
of  the  market  Value  of  the  equivalent 
number  of  shfres  of  the  underlying 
security  valua  if  the  Exchange-Traded 
Fund  Share  holds  securities  based  upon 
a  narrow-basep  index  or  portfolio, 
reduced  by  aqy  excess  of  the  exercise 
price  over  thej  current  market  price  of 
the  underlying  security  in  the  case  of  a 
call,  or  any  e^fcess  of  the  current  market 
price  of  the  underlying  security  over  the 
exercise  price' in  the  case  of  a  put  or  (2) 
the  amount,  if  any,  by  which  the 
exercise  priceiof  the  "long"  call  exceeds 
the  exercise  phce  of  the  "short"  call.  In 
the  case  of  a  p|ut  spread,  Amex  Rule 
462(d)(2)(G)  requires  margin  equal  to 
the  lesser  of  (1)  100%  of  the  option 
premiimi  plu^  15%  of  the  market  value 
of  the  equivalent  number  of  shares  of 
the  underlying  security  value  if  the 
Exchange-Traded  Fund  Share  holds 
securities  basfd  upon  a  broad-based 
index  or  port^lio;  or  20%  of  the  market 
value  of  the  equivalent  number  of  shares 
of  the  underlying  security  value  if  the 
Exchange-Traded  Fund  Share  holds 
securities  basf  d  upon  a  narrow-based 
index  or  portfclio,  reduced  by  any 
excess  of  the  #xercise  price  over  the 
ciirrent  market  price  of  the  imderlying 
security  in  thi  case  of  a  call,  or  any 
excess  of  the  ^lurent  market  price  of  the 
imderlying  security  over  the  exercise 
price  in  the  c4se  of  a  put  or  (2)  the 
amount,  if  any,  by  which  the  exercise 
price  of  the  "abort"  put  exceeds  the 
exercise  priceof  the  "long"  put.  In  these 
contexts,  the  Exchange  proposes  that  the 
required  margin  under  Amex  Rule 
462(d)(2)(G)  be  applicable  for  each  short 
Grand  Fimd  Sthare  call  (put)  option 
contract  offset  by  10  long  ordinary  Fund 
Share  call  (put)  option  contracts. 

In  the  case  of  a  straddle  (i.e.,  where 
an  account  holding  both  a  put  and  a  call 
for  the  same  liimiber  of  shares  of  the 


same  equity  security),  guaranteed  or 
carried  "short"  for  a  customer,  the 
amount  of  margin  required  under  Amex 
Rule  462(d)(2)(F)  is  the  margin  on  the 
put  or  the  call  whichever  is  greater 
(under  Amex  Rule  462(d)(2)(D)).  plus 
100%  of  the  premium  on  the  other 
option.  In  this  context,  the  Exchange 
proposes  that  the  reduced  margin  under 
Amex  Rule  462(d)(2)(D)  be  applicable 
for  each  Grand  Fund  Share  call  (put) 
option  contract  offset  by  10  ordinary 
Fund  Share  put  (call)  option  contracts. 
The  Exchange  believes  the  proposed 
margin  offsets  are  appropriate  given  that 
the  Grand  contract  is  the  economic 
equivalent  of  10  ordinary  Fund  Share 
option  contracts.  In  addition,  the 
Exchange  believes  that  by  providing  the 
same  margin  treatment  for  Grand  Fund 
Share  option  contracts  and  10  ordinary 
Fund  Share  option  contracts,  any 
potential  investor  confusion  concerning 
the  margin  treatment  of  Grand  contracts 
will  be  eliminated. 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange  and,  in  particular, 
with  the  Section  6(b)(5) '  requirements 
that  the  rules  of  an  exchange  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.* 

The  Commission  believes  that  it  is 
reasonable  and  appropriate  for  the 
Exchange  to  apply  the  margin 
requirements  of  Amex  Rule  462  to  a 
Grand  option  contract.^  Specifically,  the 
Commission  believes  it  is  appropriate  to 
require  minimum  margin  of  100%  of  the 
current  market  value  of  the  option  plus 
15%  of  the  market  value  of  the 
imderlying  security  value  ("broad-based 
margin")  for  Grand  option  contracts 
based  on  a  broad-based  index  or 
portfolio.  In  this  respect,  the  margin 


M5  U.S.C.  78ftb){5). 

*  In  approving  this  rule,  the  CommiMion  hu 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C.  78c(f). 

"The  Commission  notes  that  the  Exchange 
currently  applies  the  margin  requirements  of  Amex 
Rule  462  to  the  economic  equivalent  of  a  Grand 
option  contract  [i.e.,  10  ordinary  Fund  Share  option 
contracu).  See  July  199S  release,  supra  note  5. 


requirements  for  Grand  option  contracts 
are  comparable  to  those  that  currently 
apply  to  broad-based  index  options.*" 

Further,  the  Commission  believes  that 
requiring  minimum  margin  of  100%  of 
the  current  market  value  of  the  option 
plus  20%  of  the  market  value  of  the 
underlying  security  value  ("narrow- 
based  margin")  for  Grand  option 
contracts  based  on  a  narrow-based  index 
or  portfolio  is  also  appropriate.  In  this 
respect,  the  margin  requirements  for 
Grand  option  contracts  are  comparable 
to  those  that  currently  apply  to  narrow- 
based  index  options.  In  addition,  this 
requirement  should  help  to  ensure  that 
purchasers  of  Grand  option  contracts 
based  on  a  narrow-based  index  or 
portfolio  post  sufficient  margin  to 
address  any  concerns  associated  with 
the  potentially  increased  volatility 
inherent  in  a  narrow-based  index 
product. 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  Exchange's 
proposal  to  apply  Amex  Rule  462 
regarding  margin  treatment  to  Grand 
Fund  Share  option  contracts  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder. 

rv.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-AMEX-98- 
45)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  99-2537  Filed  2-2-99;  8:45  am] 
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><>The  Commission  notes  that  the  (wrtfolios  or 
indexes  comprising  WEBS  Have  not  been 
designated  as  broad-based  by  the  Commission.  In 
this  order,  the  Commission  is  only  determining  that 
board-based  margin  treatment  for  these  WEBS  is 
appropriate,  without  addressing  the  issue  of 
whether  such  WEBS  are  based.  See  July  1998 
Release,  supra  note  5. 

>»  15  U.S.C  78s(b)(2). 
"17  CFR  20O.3O-3(a)(2). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40989;  File  No.  SR-EMCC- 
99-1] 

Self-Regulatory  Organizations;  the 
Emerging  Markets  Clearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  Fees  and 
Charges  for  Pairing-Off 

January  28, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
January  6, 1999,  Emerging  Markets 
Clearing  Corporation  ("EMCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  EMCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  from 
interested  persons  on  the  proposed  rule 
change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  expands 
the  fees  charged  by  EMCC  for  pairing- 
off  services  provided. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
EMCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  EMCC  has  prepared 
siunmaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Addendvun  H  to  EMCC's  Rules  allows 
EMCC  to  pair-off  fail  receive  and  deliver 
obligations  relating  to  EMCC  eligible 
instruments.^  When  EMCC  conducted 
its  first  pairing-off  of  fail  receive  and 
deliver  obligations  of  EMCC  eligible 
instruments,  it  only  charged  for  the 
pairing-off  of  obligations  related  to 


warrants.  EMCC  charges  a  fee  of  $2.00 
per  warrant  fail  receive  or.deliver 
obligation  eliminated  as  a  result  of  any 
pairing-off.  The  proposed  rule  change 
expands  the  $2.00  fee  to  cover  the 
pairing-off  of  all  fail  receive  and  deliver 
obligations  regardless  of  the  type  of 
EMCC  eligible  instruments  to  which 
they  relate.* 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

EMCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  comments  on  the  proposed  rule 
change  were  solicited  or  received. 

ni.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)s  of  the  Act  and  pursuant 
to  Rule  19b-4(e)(2)»  promulgated 
thereunder  because  the  proposal 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  EMCC.  At  any 
time  within  sixty  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  simimarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  the 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  EMCC.  All  submissions  should 
refer  to  File  No.  SR-EMCC-99-1  and 
should  be  submitted  by  February  24, 
1999. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  99-2532  Filed  2-2-99;  8:45  am) 
BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40983;  File  No.  SR-NASD- 
98-99] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Establishment 
of  a  Fee  to  Provide  Proprietary 
Regulatory  and  Trading  Data  to  NASD 
Members  via  NasdaqTrader.com 

January  27,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
31,  1998,3  the  National  Association  of 
Secinities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly- 
owned  subsidiary  The  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  describe  in  Items  1, 11, 
and  III  below,  which  Items  have  been 
prepared  by  Nasdaq.  Nasdaq  has 
designated  this  proposal  as  one 
establishing  or  changing  a  due,  fee  or 
other  charge  imposed  by  the  NASD 
under  Section  19(b)(3)(A)(ii)  of  the  Act,* 
which  renders  the  proposal  effective 


'  15  U.S.C.  78s(b)(l). 

'The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  EMCC. 

^  Prior  to  the  approval  of  Addendum  H,  EMCC 
only  had  the  authority  to  pair-off  fail  receive  and 
deliver  obligations  relating  to  warrants. 


*  The  complete  text  of  the  proposed  amendments 
to  EMCC's  rules  and  procedures  is  attached  to 
EMCC's  filing  as  Exhibit  A,  which  is  available  for 
inspection  and  copying  at  the  Conunission's  Public 
Reference  Room  and  through  EMCC. 

5 15  U.S.C.  78sa>)(3)(A)(ii). 

•17CFR240.19b-4(e)(2). 


'  17  CFR  200.3O-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

'The  Exchange  filed  Amendment  No.  1  with  the 
Commission  on  January  21, 1999.  The  amendment 
corrects  an  inaccurate  reference  to  the  Act.  See 
Letter  from  Thomas  P.  Moran,  Senior  Attorney,  The 
Nasdaq  Stock  Market,  Inc..  to  Mignon  McLemore, 
Division  of  Market  Regulation.  SEC,  dated  January 
21,-i999. 

« Ir.  U.S.C.  78s(b)(3J(A)(ii). 
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upon  filing  l^y  the  Commission.  The 
Commission!  is  publishing  this  notice  to 
solicit  comnlents  on  the  proposed  rule 
change  fromi  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propose^  Rule  Change 

Nasdaq  is  jproposing  to  amend  Rule 
7010  of  the  NASD  Rules,  to  estabUsh  a 
fee  for  a  comphance  and  trading  data 
report  distribution  facility  accessible  to 
NASD  members  through  its 
"NasdaqTra^er.com"  website.  Below  is 
the  text  of  the  proposed  rule  change. 
Proposed  neUr  language  is  itahcized. 

Rule  7010  System  Services 

(aHn)  No  Changes 

(0)  NasdafTrader.com  Trading  and 
Compliance  Data  Package  Fee 

The  charge  to  be  paidoy  an  NASD 
Member  Finp  for  each  entitled  user 
receiving  Ndsdaq  Trading  and 
CompliancelData  Package  via 
NasdaqTraaer.com  is  $75  per  month 
(monthly  maximum  of  25  Historical 
Research  Rmorts)  or  $100  per  month 
(monthly  maximum  of  100  Historical 
Research  Reports).  The  Nasdaq  Trading 
and  Compliance  Data  Package  includes: 

(1)  Daily  Share  Volume  Report  for  a 
Broker/Dealer  (Member  Firm 's 
information  pnly) 

(2)  Monthly  Compliance  Report  Cards 
(Member  Fiiin  's  information  only) 

(3)  Monthly  Summaries 

(4)  Historical  Research  Reports 
(i)  Market  Maker  Price  Movement 

Report 
(ii)  Equity  Trade  Journal  (Member 

Firm 's  information  only) 
The  Association  may  modify  the 
contents  of  we  Nasdaq  Trading  and 
CompliancelData  Package  from  time  to 
time  based  an  subscriber  interest. 
***)** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  B^is  for,  the  Proposed  Rule 
Change         ' 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  jof  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  exartined  at  the  places  specified 
in  Item  W  b#low.  Nasdaq  has  prepared 
summaries,  ket  forth  in  Sections  A,  B, 
and  C  belowL  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regii/atory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Ba  sis  for.  the  Proposed  Rule 
Change 

Nasdaq  is  proposing  to  establish  a  fee 
for  a  trading^  and  compliance  data 


distribution  facility  accessible  to  NASD 
members  through  its 
"NasdaqTrader.com"  website.  Under 
the  proposal,  NASD  member  firms  will 
be  able  to  obtain  data  regarding  their 
ovm  trading  volume  in  securities  in 
which  they  report  volume  as  well  as 
information  concerning  their 
compliance  with  NASD  rules.  Use  of 
this  service  will  be  voluntary,  and  fees 
firom  NASD  members  who  subscribe 
will  be  used  to  offset  the  costs 
associated  with  the  maintenance  of  the 
secured  content  as  well  as  the  product's 
portion  of  the  ongoing  maintenance  and 
administration  of  the  Nasdaq  web- 
security  infrastructure. 

Specifically,  NASD  member  firms 
who  elect  to  receive  Nasdaq's  Trading 
and  Compliance  Data  Package  ("Data 
Package")  will  be  able  to  obtain  the 
following:  (1)  Daily  Share  Volume 
Reports  displaying  the  firm's  own  T+1 
daily  trading  volume  for  each  issue  in 
which  the  firm  reports  voliune;  (2) 
Monthly  Compliance  Report  Cards 
outlining  the  firm's  own  compliance 
status  in  the  areas  of  trade  reporting, 
firm  quote  compliance  and  best 
execution  obligations;  (3)  Monthly 
Simimaries,  which  provide  monthly 
trading  volume  statistics  for  the  top  50 
market  participants  broken  down  by 
industry  sector,  seciuity,  or  t3^e  of 
trading  (e.g.,  block  or  total);  and  (4) 
Historical  Research  Reports  consisting 
of  Market  Maker  Price  Movement 
Reports  ("MMPMR"),  which  show  all  of 
a  Market  Maker's  quote  updates  [i.e.. 
price,  size  and  inside  quote  at  time  of 
update)  for  a  security  on  a  specified 
date,  and  Equity  Trade  Journals  ("ETJs") 
detailing  all  trades  reported  through  the 
Automated  Confirmation  Transaction 
Service  by  the  NASD  member  firm  for 
a  selected  security  and  date.  Due  to 
capacity  restrictions,  Data  Package  users 
seeking  Historical  Research  Reports  will 
be  limited  to  either  25  or  100  monthly 
reports  depending  on  the  subscription 
fee  paid. 

Recognizing  the  proprietary  and 
confidential  nature  of  the  data 
contained  in  the  Data  Package,  Nasdaq 
has  established  a  secure  information 
display  and  retrieval  environment 
through  the  combined  use  of  user  IDs, 
passwords  and  digital  certificates.  To 
further  protect  NASD  member  firms' 
proprietary  data,  the  service  is  designed 
so  that  firm-specific  reports  regarding 
compliance  and  trading  activity  will 
only  be  made  available  to  the  member 
firm  itself.  Nasdaq  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(5)5  of 
the  Act  in  that  the  Data  Package  fee 


provides  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  members  and  issuers  and  other 
persons  using  any  facility  or  system 
which  the  association  operates  or 
controls.^ 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
biu"den  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  \he  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  immediately  pursuant  to 
Section  19(b)(3)(A)(ii) '  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder  ^  in  that  it  establishes  or 
changes  a  due,  fee  or  other  charge. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to  ' 
Section  19(b)(3)(A)  of  the  Act,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 


» 15  U.S.C.  78o-3(b)l5). 


*  Initially,  the  proposal  inaccurately  referenced 
another  Section  of  the  Act.  Amendment  No.  1 
corrected  this  mistake.  See  supra  note  3. 

'  15  U.S.C.  78s(b)(3)(A)(ii). 

•17CFR240.19(b-*(e). 
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available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  24, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  99-2484  Filed  2-2-99;  8:45  am] 
BILUNO  C006  a010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40988;  File  No.  SR-NASD- 
98-791 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Granting  Approval 
of  Proposed  Rule  Change  Relating  to 
Issuer  Responsibilities  When  Using 
the  Internet;  Updating  MarlcetWatch 
Contact  Information  and  Other  Matters 

January  28, 1999. 

On  October  21,  1998.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  wholly-owned 
subsidiary,  the  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq")  submitted  to  the 
Securities  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  NASD  Rule  IM-4 120-1  with 
respect  to  the  use  of  the  Internet  for 
dissemination  of  issuer  disclosures. 

The  proposed  rule  change  appeared  in 
the  Federal  Register  on  December  17, 
1998.3  The  Commission  received  no 
comments  concerning  the  proposed  rule 
change.  This  Order  approves  the 
proposed  rule  change  for  the  reasons 
discussed  below. 

I.  Description  of  Proposal 

Increased  use  of  the  Internet  to 
provide  access  to  corporate  information 
for  shareholders  has  resulted  in 
questions  regarding  the  timing  of  news 
releases  over  the  Internet  and  the  use  of 
issuers'  Internet  sites  as  replacements 
for  traditional  dissemination  of  news. 
While  Nasdaq  believes  that  it  is 
generally  in  the  public  interest  to 
encoiu-age  widespread  dissemination  of 


information  to  investors  through  the 
Internet,  it  also  believes  that  it  must 
maintain  a  level  playing  field  for  all 
investors,  including  those  who  do  not 
have  Internet  access  or  who  may  not 
generally  rely  on  the  Internet  as  their 
primary  soiu-ce  of  material  corporate 
news.  Consequently,  Nasdaq  proposes 
permitting  issuers  to  pubUcize  news 
over  the  Internet,  but  only  as  a 
supplement  to  its  ongoing  requirement 
that  news  be  disseminated  through 
traditional  news  services.  These  include 
Dow  Jones  News  Service,  Reuters, 
Bloomberg  Business  News,  Business 
Wire,  PR  Newswire,  The  Wall  Street 
Journal,  and  The  New  York  Times.* 

Accordingly,  Nasdaq  is  proposing  to 
amend  NASD  Interpretation  IM^  120-1 
to  state  that  it  fully  supports  companies' 
use  of  Internet  home  pages  to 
disseminate  information  to 
shareholders,  but  that  the  Internet  must 
be  a  substitute  for  the  dissemination  of 
news  through  traditional  news  services. 
In  the  interests  of  maintaining  a  level 
playing  field  for  all  investors  and  to 
avoid  situations  of  potential  selective 
disclosure,  the  Nasdaq  policy  will  be 
amended  to  indicate  that  dissemination 
of  news  over  the  Internet  is  appropriate 
as  long  as  it  is  not  made  available  over 
the  Internet  before  the  same  information 
is  transmitted  to,  and  received  by,  the 
traditional  news  services.  Furthermore, 
the  amended  poUcy  will  reiterate  that 
issuers  must  still  notify  Nasdaq  at  least 
ten  minutes  prior  to  any  release  of 
material  information  to  traditional  news 
services  or  over  the  Internet,  consistent 
with  the  existing  policy.* 

n.  Discussion 

Upon  review,  the  Commission  finds 
that  the  proposed  rule  change  is 
consistent  with  the  provisions  of  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  a  registered 
securities  association.  In  particular,  the 
Commission  beUeves  the  proposal  is 
consistent  with  Sections  15A(b)(6)*  and 
llA(a)(l)(B)  ^  of  the  Act.^  Section 
15A(b)(6)  requires  that  the  rules  of  an 
association  he  designed  to  prevent 


9  17CFR20O.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 

'  Securities  Exchange  Act  Rel.  No.  40771 
(December  10. 1998),  63  PR  56055. 


*  A  complete  list  of  appropriate  news  services  is 
available  from  Nasdaq's  Market  Watch  Department 
by  telephone  1-800-537-3929  or  (301)  590-6411. 
Between  6  p.m.  and  8  a.m.  Eastern  Time,  voice  mail 
messages  may  be  left  on  either  number. 

'  In  addition,  this  Order  also  approves  several 
technical  corrections  to  cross  references  contained 
in  NASD  Rule  4120  and  IM-4120-1,  as  well  as 
eliminating  several  footnote  references  to  an 
outdated  phone  number  used  to  contact 
MarketWatch,  which  are  contained  in  NASD  Rules 
4120,  4310,  and  4320. 

•15  U.S.C.  78o-3(b)(6). 

'  15  U.S.C.  78k-l. 

*In  reviewing  this  proposal,  the  Commission  has 
considered  the  proposal's  impact  on  efTiciency, 
competition  and  capital  formation.  15  U.S.C.  78c(f). 


fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
pubUc  interest.9  Section  llA(a)(l)(B) 
recognizes  that  new  data  processing  and 
communications  techniques  create  the 
opportunity  for  more  efficient  and 
elective  market  operations.  Increasing 
the  available  outlets  through  which 
material  information  is  circulated,  as 
proposed,  increases  market 
transparency  and  furthers  the  goals  of 
this  section. 

A  free  and  open  national  market 
system  requires  the  timely  and  thorough 
dissemination  of  information  to  market 
participants.  Since  its  advent,  the 
Internet's  popularity  has  grown  rapidly. 
The  Commission  believes  that  the 
Internet  is  a  viable  method  to 
disseminate  information  to  market 
participants.  With  its  relatively  low  cost 
of  operation,  easy  accessibility,  and 
potential  for  rapid  dissemination,  it 
represents  an  effective  and  timely 
method  for  issuers  to  disseminate 
information  to  investors  and  the  general 
public.  The  Commission  agrees  with 
Nasdaq  that  the  Internet  is  an  acceptable 
method  for  issuers  to  communicate  with 
investors;  its  use  to  publicize  material 
information  should  promote  rapid  and 
wide-spread  dissemination  of  Company 
information,  specifically  enhancing  the 
openness  and  fairness  of  the  national 
market  system  generally. 

The  Commission  further  notes  that 
the  proposed  rule  change  should 
adequately  protect  investors  who  rely 
on  traditional  news  services  to  obtain 
information  on  issuers.  As  proposed, 
issuers  who  are  required  to  disseminate 
information  under  NASD  rules  must  use 
Nasdaq-approved  traditional  news 
services  regardless  of  whether  the 
issuers  post  the  information  on  the 
Internet.  This  should  protect  investors 
who  do  not  have  Internet  access  or  who 
still  rely  on  traditional  news  services  for 
their  corporate  news.  In  addition,  the 
proposal  provides  that  material  news 
may  not  be  released  on  the  Internet 
prior  to  its  receipt  by  traditional  news 
services  thereby  helping  to  ensure  that 
material  news  is  not  selectively 
disseminated. 

III.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'"  that  the 


» 15  U.S.C.  7Bo-3(b)(6). 
-'015  U.S.C.  788(b)(2). 
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proposed  rule  change  (SR-NASD-98- 
79)  is  approved. 

For  the  Connnission,  by  the  Division  of 
Market  Reguh  tion.  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secret  iry. 

(PR  Doc.  99-2536  Filed  2-2-99;  8:45ain) 
BtLUNQ  COOE  8i10-01-M 
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[Release  No.  14-40979;  File  No.  SR-NYSE- 
99-02] 

Self-Regulafory  Organizations;  Notice 
of  Filing  and  Order  Granting  Partial 
Accelerated  Approval  of  Proposed 
Rule  Chang*  by  ttie  New  York  Stock 
Exchange,  Inc.  instituting  a  Pilot 
Program  Relating  to  the  Listing 
Eligibility  Criteria  for  Closed-End 
Management  Investment  Companies 
Registered  Mnder  The  investment 
Company  A(t  of  1940 


January  26.  ig|99. 

Pursuant  tb  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  an<^  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  January 
26.  1999.  thd  New  York  Stock  Exchange. 
Inc.  ("NYSE  •  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  \\\  and  III  below,  which  Items 
have  been  p^pared  by  the  Exchange. 
The  Conunisision  is  publishing  this 
notice  and  order  to  solicit  comments  on 
the  proposed  rule  change  from 
interested  persons  and  to  grant 
accelerated  Approval  to  the  portion  of 
the  proposal  instituting  a  pilot  program 
relating  to  the  listing  eUgibility  criteria 
for  closed-ei|d  investment  companies 
registered  under  the  Investment 
Company  Act  of  1940. 

I.  SeIf-Regul«tory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propo8e4  Rule  Change 

The  Exchaiige  proposes  to  implement 
a  pilot  program  ("Pilot")  amending 
Section  1  of  its  Listed  Company  Manual 
("Manual")  ip  codify  the  specific 
eligibility  lining  criteria  as  applied  to 
certain  investment  companies  registered 
under  the  Investment  Company  Act  of 
1940.  The  pnoposed  three-month  Pilot 
would  expire  on  April  29.  1999,  or  such 
earlier  time  i  s  the  Commission  approves 
the  Exchange's  request  for  permanent 


»M7  CFR  200J30-3(a)(12). 
M5U.S.C.  78(Ml). 
»17CFR240.:9b-4. 


approval  of  the  program.  ^  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary.  NYSE  and  at 
the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  imd  basis  for. 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposed  to  codify  a 
poUcy  regarding  the  listing  of  newly 
organized  closed-end  management 
investment  companies  ("Fimds").  The 
Exchange  generally  lists  Funds  either  in 
connection  with  an  initial  public 
offering  or  shortly  thereafter,  when  the 
Fimd  does  not  have  a  three-year 
operating  history  and  is  thus  considered 
newly  formed. 

If  tne  Fund  has  at  least  $60  million  in 
net  assets,  as  evidenced  by  a  firm 
underwrriting  commitment,  the 
Exchange  will  generally  authorize  the 
listing  of  the  Fund.  In  this  regard,  the 
Exchange  notes  that  this  requirement  is 
the  minimum  net  asset  requirement  for 
listing.  The  Exchange  retains  the 
discretion  to  deny  listing  to  a  Fund  if  it 
determines  that,  based  upon  a 
comprehensive  financial  analysis,  it  is 
unlikely  that  the  particular  Fund  will  be 
able  to  maintain  its  financial  status.  Any 
Fimd  with  less  than  $60  million  in  net 
assets  will  not  be  considered  for  listing. 

In  applying  this  test,  the  Exchange 
recognizes  that  in  most  cases  the 
applicant  Fund  is  not  a  traditional 
operating  entity.  Thus,  it  would  not  be 
possible  to  apply  the  earnings  standards 
specified  in  the  Listed  Company  Manual 
at  the  time  of  listing.  Of  course.  Funds 
are  subject  to  continued  financial  listing 
criteria,  as  are  all  NYSE-Usted 
companies.  In  this  regard,  an  exception 
report  is  generated  monthly  to  identify 
companies  below  the  Exchange's 


'  Telephone  conversation  between  N.  Amy 
Bilbija.  Counsel.  NYSE,  and  Richard  Strasser, 
Assistant  Director,  Division  of  Market  Regulation, 
SEC.  on  January  26.  1999. 


continued  hsting  standards.  If  a  Fund  is 
so  identified  by  the  Exchange's 
Financial  Compliance  Department,  it 
will  be  subject  to  the  same  compliance 
and  monitoring  procedures  imposed 
upon  any  other  NYSE-Usted  company  so 
identified. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
imder  Section  6(b)(5)  *  that  an  Exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  represents  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  soUcited 
nor  received  comments  on  the  proposed 
rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

The  Exchange  has  requested  that  the 
Commission  find  good  cause,  pursuant 
to  Section  19(b)(2)  s  of  the  Act.  for 
approving  the  establishment  of  the  Pilot 
for  a  three-month  period  ending  on 
April  29, 1999  (or  until  such  earlier  time 
as  the  Commission  grants  the 
Exchange's  request  for  permanent 
approval  of  the  program),  prior  to  the 
thirtieth  day  after  publication  in  the 
Federal  Register. 


*  15  U.S.C.  78fn))(5). 
s  15  U.S.C.  788(b)(2). 
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IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wnitten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  hJW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  arj  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-99-02  and  should  be 
submitted  by  February  24, 1999. 

V.  Commission's  Findings  and  Order 
Granting  Partial  Accelerated  Approval 
of  Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  relating  to  the 
estabUshment  of  the  Pilot  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange.  Specifically,  the  Commission 
beheves  the  proposal  is  consistent  vdth 
the  Section  6(b)(5) «  requirements  that 
the  rules  of  an  exchange  be  desired  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanisms  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public' 

The  Commission  finds  good  cause  for 
approving  the  Pilot  prior  to  the  thirtieth 
day  after  the  date  of  publication  of 
notice  thereof  in  the  Federal  Register. 
The  Commission  beheves  that  the 
Exchange's  listing  standard  serves  as  a 
means  for  a  marketplace  to  screen 
Funds  and  to  provide  listed  status  only 
to  bona  fide  Funds  with  sufficient  net 
assets.  The  Commission  further  believes 
that  the  proposed  Pilot  strikes  a 
reasonable  balance  between  the 
Exchange's  obligation  to  protect 


investors  and  their  confidence  in  the 
market  and  the  Exchange's  obligation  to 
perfect  the  mechanism  of  a  free  and 
open  market  by  listing  Funds  on  the 
Exchange.  In  addition,  the  Commission 
beheves  that  accelerated  approval  of  the 
Pilot  will  enable  the  Exchange  to 
minimize  the  interruption  in  its  listing 
of  these  securities  while  allowing  the 
Commission  adequate  time  to  consider 
the  Exchange's  proposal  seeking 
permanent  approval  of  the  Pilot.* 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
Pilot  program  proposed  by  the  Exchange 
(File  No.  SR-NYSE-99-02)  is  approved 
until  April  29,  1999,  or  until  the 
Commission  approves  the  proposal 
permanently. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  99-2534  Filed  2-2-99;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReleaM  No.  34-40976;  File  No.  SR-OCC- 
98-11] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Approving  a  Proposed  Rule  Change 
Regarding  ttie  Calculation  of  the  Short 
Option  Adjustment 

January  27, 1999. 

On  September  10, 1998,  the  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Sectuities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
OCC-9&-11)  pursuant  to  Section 
19(b)(1)  of  the  Securities  and  Exchange 
Act  of  1934  ("Act").!  Notice  of  the 
proposal  was  published  in  the  Federal 
Register  on  December  23,  1998.2  Nq 
comment  letters  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description 

The  rule  change  amends  Rules  601 
and  602  to  enable  OCC  to  use  a  "sUding 
scale"  to  calculate  the  short  option 
adjustment  contained  in  OCC's 


Theoretical  Intermarket  Margin  System 
("TIMS").'  The  short  option  adjusUnent 
is  a  component  of  the  add^^tional  margin 
calculation  in  TIMS  that  imposes  a 
minimum  margin  amount  on  deep  out 
of  the  money  short  options. 

A.  Additional  Margin  Calculation 

OCC  requires  its  clearing  members  to 
adjust  their  margin  deposits  with  OCC 
in  the  morning  of  every  business  day 
based  on  OCC's  overnight  calculations. 
OCC  imposes  a  margin  requirement  on 
short  positions  in  each  clearing  member 
account  and  gives  margin  credit  for 
unsegregated  long  positions.'*  Under 
TIMS,  margin  for  positions  in  a  class 
group  is  based  on  premium  levels  at  the 
close  of  trading  on  the  preceding  day 
and  is  increased  or  decreased  by  the 
additional  meirgin  amount  for  that  class 
group.* 

TIMS  calculates  additional  margin 
amounts  using  options  price  theory. 
TIMS  first  calculates  the  theoretical 
Uquidating  value  for  the  positions  in 
each  class  group  by  assuming  either  an 
increase  or  decrease  in  the  market  value 
of  the  underlying  asset  in  an  amoimt 
equal  to  the  applicable  margin  interval. 
The  margin  interval  is  the  maximum 
one  day  price  movement  that  OCC 
wants  to  protect  against  in  the  price  of 
the  underlying  asset.«  Margin  intervals 
are  determined  separately  for  each 
underlying  interest  to  reflect  the 
volatiHty  in  the  price  of  the  underlying 
interest. 

TIMS  then  selects  the  theoretical 
liquidating  value  that  represents  the 
greatest  decrease  (where  the  actual 


•  15  U.S.C.  78f(b)(5). 

'  In  approving  this  rule  change,  the  Commission 
has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 


•Approval  of  the  three-month  Pilot  should  not  be 
interpreted  as  suggesting  that  the  Commission  is 
predisposed  to  approving  the  proposal  on  a 
permanent  basis. 

» 15  U.S.C.  78s(b)(2). 
>oi7CFR200.3O-3(8)(12). 
» 15  U.S.C.  78s(b)(l). 

»  Securities  Exchange  Act  Release  No.  40800 
(December  16. 1998).  63  FR  71179. 


'  OCC  Rule  601  describes  TIMS  as  it  applies  to 
equity  options  ("equity  TIMS")  and  CXX  Rule  602 
describes  TIMS  as  it  applies  to  non-equity  options 
("non-equity  TIMS"). 

♦  A  long  position  is  unsegregated  for  OCC's 
purposes  if  OCC  has  a  lien  on  the  position  [i.e.,  has 
recourse  to  the  value  of  the  position  in  the  event 
that  the  clearing  member  does  not  perform  an 
obligation  to  OCC).  Long  positions  in  firm  accounU 
and  market-maker  accounts  are  unsegregated.  Long 
positions  in  the  clearing  member's  customers' 
account  are  unsegregated  only  if  the  clearing 
member  sutenits  instructions  to  that  effect  in        ' 
accordance  with  Rule  611. 

»  For  purposes  of  equity  TIMS,  a  class  group 
consists  of  all  put  and  call  options,  all  BOUNDS, 
and  all  stock  loan  and  borrow  positions  relating  to 
the  same  underlying  security.  For  purposes  of  non- 
equity TIMS,  a  class  group  consisU  of  all  put  and 
call  options,  certain  market  baskets,  and  commodity 
options  and  futures  (that  are  subject  to  margin  at 
OCC  because  of  a  cross-margining  program  with  a 
commodity  clearing  organization)  that  relate  to  the 
same  underlying  asset.  A  non-equity  TIMS  class 
group  may  also  contain  stock  loan  baskets  and  stock 
borrow  baskets. 

•  Some  combinations  of  positions  can  present  a 
greater  net  theoretical  liquidating  value  at  an 
intermediate  value  that  at  either  of  the  endpoint 
values.  As  a  result.  TIMS  also  calculates  the 
theoretical  liquidating  value  for  the  positions  in 
eac*i  class  group  assuming  intermediate  market 
values  of  the  underlying  asset. 
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liquidating  vdlue  is  positive)  or  increase 
(where  the  actual  liquidating  value  is 
negative)  in  1;  quidating  value  compared 
with  the  actui  il  liquidating  value  based 
on  the  premiiim  levels  at  the  close  of 
trading  on  thd  preceding  day.  The 
difference  between  that  theoretical 
liquidating  va  lue  and  the  actual 
liquidating  value  is  the  additional 
margin  amoui  it  for  that  class  group 
unless  the  cla  ss  group  is  subject  to  the 
short  option  adjustment. 

B.  Short  Option  Adjustment 

For  net  shoit  positions  '  in  deep  out 
of  the  money  options,  little  or  no  change 
in  value  woul  i  be  predicted  given  a 
change  in  valine  of  the  imderlying 
interest  equal  to  the  applicable  margin 
interval.  As  a  Result,  TIMS  normally 
would  calculate  additional  margin 
amounts  of  zep  or  close  to  zero  for  deep 
out  of  the  moiiey  short  options. 
However,  volatile  markets  could  cause 
such  positions  to  become  near  to  or  in 
the  money  and  thereby  could  create 
increased  risk  to  OCC.  OCC  protects 
against  this  riak  with  an  adjustment  to 
the  additional  margin  calculation 
known  as  the  short  option  adjustment. « 

Currently,  tje  short  option  adjustment 
requires  a  minimum  additional  margin 
amount  equal  to  twenty-five  percent  of 
the  apphcablejmargin  interval  for  all 
unpaired  '  net  jshort  positions  in  options 
series  for  whidh  the  ordinary  calculation 
of  the  additional  margin  requirement 
would  be  less  jhan  twenty-five  percent 
of  the  applicable  margin  interval.  As  a 
result,  clearing  members  are  required  to 
deposit  margin  in  excess  of  the  risk 
presented  by  some  unpaired  net  short 
positions  in  oiit  of  the  money  options. 

To  address  these  situations,  the  rule 
change  establishes  a  sliding  scale  short 
option  adjustnjent  methodology.  Using 
the  sliding  scaje.  the  short  option 
adjustment  peijcentage  will  be  applied 
to  a  particular  peries  according  to  the 
extent  to  whicl  i  the  series  is  out  of  the 
money.  In  addition,  OCC  will  use 


tKin 


'  A  net  positior 
account  is  the  posi 
gross  unsegregated 
against  the  gross  s 
netting,  an  account 
or  a  net  long  posi 
in  the  account 

"The  short  optio 
Rule601(c)(l)(C)(l 
602(c)(l)(ii)(C)(l) 
recently  amended 
that  net  short  non 
paired  off  against 
whose  underlying 
of  at  least  seventy 
Releaae  No.  40515 
53970. 

'The  term  unpai 
04  to  Rule  601  for 
06  to  Rule  602  for 


in  an  option  series  in  an 
on  resulting  from  offsetting  the 
long  position  in  that  series 
hart  position  in  that  series.  After 
will  reflect  a  net  short  position 
for  each  series  of  options  held 


adjustment  is  described  in 
for  equity  options  and  Rule 
r  non-equity  options.  OCC 
I  iterpretation  .06  to  Rule  602  so 
uity  option  positions  can  be 
[  long  non-equity  positions 
i  iterests  exhibit  price  correlation 
F  ercent.  Securities  Exchange  Act 
(September  30,  1998).  63  FR 


f<r 


I  ed  is  defined  in  Interpretation 
I  quity  options  and  Interpretation 
on-equity  options. 


different  sHding  scales  for  put  options 
and  for  call  options. 

The  proposed  rule  change  modifies 
Rules  601  and  602  to  provide  that  the 
short  option  adjustment  to  be  applied  to 
any  unpaired  short  position  will  be 
determined  using  a  percentage  that  OCC 
deems  to  be  appropriate.'" 

II.  Discussion 

Section  17A(b)(3)(FJ  of  the  Act " 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  its  custody  or  control  or  for 
which  it  is  responsible.  The 
Commission  believes  that  the  rule 
change  is  consistent  with  OCC's 
obligations  under  Section  17A(b)(3)(F) 
because  it  should  reduce 
overcollateralization  of  OCC's  clearing 
members'  positions  without  impairing 
OCC's  overall  protection  against 
member  default. 

in.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  Section  17A  of  the  Act  '2 
and  the  rules  and  regulations 
thereunder. 

/( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-98-11)  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  99-2482  Filed  2-2-99;  8:45  am] 
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'"A  schedule  of  the  sliding  scales  that  OCC 
intends  to  use  is  attached  as  Exhibit  A  to  its  filing, 
which  is  available  for  inspection  at  the 
Cotnmission's  Public  Reference  Room  and  through 
OCC.  OCC  will  always  specify  a  minimum  short 
option  adjustment  percenUge.  OCC  will  inform  its 
members  of  the  initial  schedule  of  the  sliding  scales 
through  an  Important  Notice  and  will  notify  its 
members  of  any  changes  to  the  schedule. 

"  15  U.S.C.78q-l (b)(3)(F). 

'M5U.S.C78q-l. 

"  17  CFR  200.3fr-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40981;  File  No.  SR-OCC 
98-15] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  Relating  to 
the  Definition  of  Stock  Fund  Shares 

January  26. 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
November  16, 1998,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II.  and  III  below,  which  items 
have  been  prepared  primarily  by  OCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  from 
interested  persons  on  the  proposed  rule 
change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  modifies 
the  definition  of  "stock  fund  shares." 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.  2 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  clarify  the  definition  of 
"stock  fund  shares"  as  currently  defined 
in  Section  1  of  Article  1  of  OCC's  By- 
laws 3  by  replacing  the  term  "common 


>  15  U.S.C.  78s(b)(l). 

'The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  OCC. 

'  This  definition  was  introduced  in  a  recently 
approved  rule  change.  Securities  Exchange  Act 
Release  No.  40595  (October  23,  1998),  63  FR  58438 
(File  No.  SR-OCC-9e-08]  (order  approving  rule 
change  relating  to  OCC's  rules  and  by-laws  which 
govern  options  on  publicly  traded  interests  in  unit 
investment  trusts,  investment  companies,  or  similar 
entities  holding  portfolios  or  baskets  of  common 
stock). 
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stocks"  with  the  phrase  "equity 
securities"  in  the  definition.  When  the 
definition  was  originally  drafted,  the 
term  "common  stock"  was  intended  to 
be  interpreted  broadly  enough  to 
include  other  equity  securities  such  as 
ADRs.'*  The  substitution  of  the  term 
"equity  securities"  will  make  it  clear 
that  stock  hmd  shares  includes  interests 
in  entities  holding  portfolios  or  buckets 
of  equity  securities  other  than  common 
stocks. 

OCC  beUeves  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17  A  of  the  Act^ 
and  the  rules  and  regulations 
thereunder  because  it  promotes  the 
prompt  and  accurate  clearance  and 
settlement  of  transactions  in  stock  fund 
options  by  eliminating  any  potential 
ambiguity  as  to  the  definition  of  "stock 
fund  shares." 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  conunents  on  the  proposed  rule 
change  were  solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19Cb)(3)(A)(i)6  of  the  Act  and  pursuant 
to  Rule  19b-4{e)(l)'  promulgated 
thereunder  because  the  proposal 
constitutes  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule.  At  any 
time  within  sixty  days  of  the  filing  of 
such  rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
pubUc  interest,  for  the  protection  of 


investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
ofiice  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-OCC-98-15  and 
should  be  submitted  by  February  24, 
1999. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 
[PR  Doc.  99-2483  Filed  2-2-99;  8:45  am] 

BILUNO  CODE  8010-01-M 


<The  intention  to  cover  ADRs  was  apparent  in 
the  original  filing  which  approved  a  rule  change 
permitting  OCC  to  issue,  clear,  and  settle  options 
on  unit  investment  trust  interests  and  investment 
company  shares  that  hold  portfolios  or  baskets  of 
common  stock.  The  filing  noted  that  underlying 
stock  fund  shares  would  include  World  Equity 
Benchmark  Shares  ("WEBs").  WEBs  represent 
interests  in  funds  whose  holdings  consist  of  or 
include  ADRs.  Securities  Exchange  Act  Release  No. 
40132  (June  25,  1998),  63  FR  36467  (File  No.  SR- 
OCC-97-021. 

'  15  U.S.C.  78q-l. 

•15  U.S.C.  7a8(b)(3)(A)(i). 

'17CFR240.19b-4(e)(l). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40980;  File  No.  SR-PCX- 
98-55] 

Self-Regulatory  Organizations;  Pacific 
Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change  and 
Amendment  No.  1  Relating  to  Crossed 
Market  Adjustments 

January  26, 1999. 

I.  Introduction 

On  November  5, 1998,  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),i  and  Rule  19b-4 


thereimder,  ^  a  proposed  rule  change  to 
clarify  its  rules  on  the  automatic 
execution  of  options  orders. 
Amendment  No.  1  was  submitted  to  the 
Commission  on  November  30,  1998. ' 
The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  December  9, 1998.*  The 
Commission  did  not  receive  any 
comments  on  the  proposal.  This  order 
approves  the  proposal,  as  amended. 

II.  Description  of  the  Proposal 

The  Exchange  proposes  to  clarify  its 
rules  on  the  automatic  execution  of 
orders  when  the  PCX  market  and  the 
market  of  a  competition  exchange  are 
crossed  or  locked  (i.e.,  the  bid 
disseminated  through  the  facilities  of 
one  exchange  is  hi^er  than  or  equal  to 
the  offer  disseminated  through  the 
facilities  of  another  exchange.  The 
Exchange  beUeves  the  proposal  will 
make  consistent  the  handling  of 
electronic  orders  in  such  circumstances. 

On  September  8,  1998,  the 
Commission  approved  a  PCX  proposal 
to  amend  PCX  Rule  6.87(d)  regarding 
the  automatic  execution  of  options 
orders.*  The  rule  change  provided  that 
the  Exchange's  Options  Floor  Trading 
Committee  ("OFTC")  may  designate 
electronic  orders  in  an  option  issue  to 
receive  automatic  executions  at  prices 
reflecting  the  National  Best  Bid  or  Offer 
("NBBO").  The  rule  change  further 
provided  that  the  OFTC  may  designate 
a  customer  order  to  exit  the  automatic 
execution  system  and  receive  floor 
broker  representation  in  the  trading 
crowd  if  the  NBBO  is  crossed  (e.g.  6  Ve 
bid,  6  asked)  or  locked  [e.g.  6  bid,  6 
asked). 

After  the  Commission  approved  the 
amendment  to  PCX  Rule  6.87(d).  the 
Exchange  became  aware  that  the  rule 
implied  that  the  OFTC  could  designate 
an  option  issue  for  floor  broker 
representation  in  crossed  or  locked 
markets  only  if  the  issue  was  eligible  to 
receive  automatic  execution  at  the 
NBBO.  The  Exchange's  intention  was  to 
allow  OFTC  the  discretion  to  designate 
orders  in  an  option  issue  for  floor  broker 
representation  if  the  NBBO  is  crossed  or 


•17CFR2O0.3O-3{a)(12). 
•15U.S.C.  78s(b)(l). 


2 17  CFR  240.196-4. 

'The  proposed  rule  change  was  originally  filed 
pursuant  to  Section  19(b)(3)(A)(ii)  of  the  Act.  The 
amendment  converted  the  proposed  rule  change  to 
a  filing  pursuant  to  Section  19(b)(2)  of  the  Act. 
Letter  from  Michael  D.  Pierson.  Senior  Attorney. 
Regulatory  Policy,  PCX  to  Kelly  McCormick. 
Attorney,  Division  of  Market  Regulation.  SEC.  dated 
November  27. 1998  ("Amendment  No.  1"). 

••  Securities  Exchange  Act  Release  No.  40734 
(December  1.  1998),  63  FR  67971  (December  9, 
1998). 

>  Securities  Exchange  Act  Release  No.  40412 
-    (September  8. 1998),  63  FR  49626  (September  16. 
1998)  (File  No.  SR-PCX-9a-27). 
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locked,  regardless  of  whether  the  orders 
are  eligible  for  automatic  execution  at 
the  NBBO.  Accordingly,  the  Exchange  is 
now  proposing  to  amend  PCX  Rule  6.87 
to  clarify  that  the  OFTC  may  designate 
customer  orddrs,  for  any  option  issue,  to 
default  to  floor  broker  representation  in 
the  trading  crowd  if  the  NBBO  is 
crossed  or  locked,  regardless  of  whether 
the  Exchange^  Auto-Ex  system  is  set  to 
execute  order?  at  prices  reflecting  the 
NBBO. 

The  Exchange  stated  that  the  proposal 
should  prevent  customer  orders  from 
being  executed  at  inferior  prices.  The 
Exchange  illustrated  this  potential 
problem  as  follows.  If  the  PCX  market 
is  5  bid.  5V4  a$ked,  and  exchange  B's 
market  is  4  bid,  4V4  asked,  the  NBBO 
would  be  5  bid,  4V4  asked.  If  the  5  bid 
is  based  on  a  public  order  for  10 
contracts,  and  the  order  is  automatically 
executed,  the  customer  would  be 
deprived  of  anj  opportunity  to  cancel  the 
order  at  5  and  puy  10  contracts  at 
exchange  B  at  4V4.  This  result  would 
occur  regardless  of  whether  the  PCX 
Auto-Ex  systei^i  is  using  the  NBBO  or 
PCX  quotes. 

The  Exchange  also  explained  that  in 
many  cases  crossed  or  locked  markets 
occur  because  pf  communications  or 
systems  probletns,  or  due  to  keystroke 
errors,  or  quotation  dissemination 
delays.  The  Ex^ange  stated  that  it 
believes  that  tl^e  proposal  allow  floor 
brokers  to  determine  if  the  locked  or 
crossed  markelj  is  actually  a  true  market. 
The  Exchange  itated  that  it  plans  to 
implement  a  systems  change  to 
accommodate  the  potential  for  floor 
broker  represeiltation  of  options  orders 
during  crossed  |or  locked  markets  after 
this  proposal  i^  approved. 

ni.  Discussion 

The  Commisiiion  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  reguletions  thereunder 
applicable  to  a  national  securities 
exchange.^  In  jiarticular,  the 
Commission  fiiids  that  the  proposed 
rule  change  is  Qonsistent  with  the 
requirements  of  Section  6(b)(5)  of  the 
Act.^  I 

Section  6(b)(5)  of  the  Act »  requires, 
among  other  th|ngs,  that  the  rules  of  an 
exchange  be  designed  to  facilitate 
transactions  in  securities  and,  in 
general,  to  protjct  investors  and  the 
public  interest.  The  proposed  rule 
change  should  protect  customer  orders 


«In  reviewing  thii  proposal,  the  Commission  has 
considered  the  prop  osed  rule's  impact  on 
efficiency,  competil  ion,  and  capital  formation.  15 


U.S.C.  78c(n. 
MS  U.S.C.  78f(b)l  5). 
»Id. 


from  being  executed  at  inferior  prices. 
Currently  if  the  NBBO  is  crossed  or 
locked,  a  customer's  order  could 
potentially  be  executed  at  an  inferior 
price.  If  an  order  is  placed  for  an  option 
issue  that  is  not  eligible  for  automatic 
execution  at  the  NBBO,  the  order  would 
be  automatically  executed  at  a  price  that 
may  be  inferior  to  a  price  listed  on 
another  market.  The  proposed 
amendment  to  PCX  Rule  6.87  would 
prevent  this  situation  frtjm  occurring. 
The  customer  order  would  default  to  the 
PCX  floor  brokers  who  would  then 
handle  that  order  consistent  with  their 
best  execution  obligations. 

The  proposed  rule  change  provides 
floor  brokers  with  the  opportunity  to 
determine  if  the  crossed  or  locked 
markets  are  true  markets.  As  explained 
by  the  Exchange,  a  locked  or  crossed 
market  may  be  caused  by  external 
factors  unrelated  to  the  option  issue. 
The  default  provision  vidll  allow  floor 
brokers  to  ascertain  whether  the  crossed 
or  locked  market  is  in  fact  a  true  market, 
before  assessing  what  the  best  execution 
would  be  for  a  particular  customer's 
order. 

Accordingly,  the  Commission  believes 
the  proposed  rule  change  will  facilitate 
transactions  when  markets  are  crossed 
or  locked  and  will  protect  investors  and 
the  public  interest  consistent  with  the 
requirements  of  Section  6(b)(5)  of  the 
Act.9 


rV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'o  that  the 
proposed  rule  change  (SR-PCX-98-55) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  99-2533  Filed  2-2-99:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^40959;  File  No.  SR-PCX- 
98-65] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to 
Rescission  of  Fee  Assessment  for  New 
Facilities 

)anuary  22,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  January 
15. 1999,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Seciuities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  PCX.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Oi:ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

PCX  is  proposing  to  rescind  the 
special  assessment  that  was  approved  in 
January  1998.  The  assessment,  which 
applied  to  each  of  the  552  PCX 
memberships,  was  intended  to  provide 
an  equity  base  to  fund  new  facilities  to 
house  the  Exchange's  new  trading  floor, 
technology  facilities,  associated  office 
space  and  equipment. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
PCX  included  statements  concerning  the 
purpose  of,  and  basis  for,  the  fee  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
PCX  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 


vd. 

"•IS  U.S.C.  78s{b)(2). 
"17  CFR  200.30-3(a)(12]. 


'  15  U.S.C.  788(b)(1). 

*17CFR240.19b-4. 

'The  filing  was  submitted  January  4,  1999, 
however,  the  PCX  amended  the  filing  after  it  was 
submitted.  Therefore  the  elective  date  of  the  filing 
is  January  15, 1999.  See  letter  from  Robert  P. 
Pacileo,  Staff  Attorney,  PCX,  to  Mike  Walinskas. 
Deputy  Associate  Director.  SEC,  dated  January  14, 
1999. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Back^und:  The  Exchange  received 
approval  by  the  Commission  to  assess 
the  552  PCX  memberships  $36,000,  to 
be  paid  by  each  membership  in  monthly 
instalhnents  of  $1,000  per  month.*  In 
the  original  proposal,  the  Exchange 
stated  that  "the  purpose  of  the 
assessment  is  to  provide  an  equity  base 
to  finance  land  and  facilities  to  house 
the  Exchange's  new  trading  floors, 
technology  facilities,  associated  office 
space  and  equipment."  In  addition,  the 
Exchange  proposed  that  the  amoimt 
raised  vk^ould  serve  as  an  equity  base  to 
aid  in  the  process  of  obtaining 
additional  financine. 

Proposed  Fees:  The  Exchange 
proposes  to  rescind  its  $36,000  special 
assessment  of  each  of  its  552 
memberships.  The  Exchange  proposes 
this  rescission  for  several  reasons 
including:  significant  and  rapid  changes 
in  the  industry,  the  entry  of  new,  well- 
capitahzed  competitors,  the 
introduction  of  electronic  trading,  and 
other  technological  enhancements.  The 
Exchange  believes  that  it  must  use  its 
technological,  staff,  and  financial 
resources  to  aggressively  respond  to 
competitive  pressures,  but  it  has  been 
able  to  alter  its  facility  requirements. 
Although  the  Exchange  still  needs  to 
expand  and  renovate  its  trading 
facilities,  technological  enhancements 
will  allow  it  to  do  so  in  a  less  costly 
manner  than  the  facilities  proposed  in 
the  original  fihng.^  In  conjunction  with 
rescinding  the  assessment,  the  Exchange 
intends  to  refund  all  payments  collected 
as  part  of  the  assessment  from  the 

ovmers  of  its  552  memberships. 

2.  Statutory  Basis 

The  fee  change  is  consistent  with 
Section  6(b)  ^  of  the  Act  in  general  and 
furthers  the  objectives  of  Section 
6(b)(4) '  in  particular  because  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  its  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PCX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 


*  See  Securities  Exchange  Act  Release  No.  39945 
(May  1, 1998),  63  FR  25891  (May  11. 1998). 

s/d. 

•  15  U.S.C.  78f(b). 
M5U.S.C.  78f(b)(4). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

.    PCX  has  neither  soUcited  nor  received 
written  comments  on  the  proposed  rule 
change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change,  which 
establishes  or  changes  a  due.  fee.  or 
other  charge  applicable  to  members  of 
the  Exchange,  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act.8  and  subparagraph  (e)(2)  of  Rule 
19b-4  thereunder.^  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  foregoing  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.  Washington.  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  vvritten 
statements  with  respect  to  the  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  rule 
change  between  the  Commission  and 
any  person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-98-65  and  should  be 
submitted  by  February  24, 1999. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Dep  u  ty  Secretary. 
(FR  Doc.  9»-2535  Filed  2-2-99;  8:45  am) 
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DEPARTMENT  OF  STATE 
[Public  Notice  No.  2964] 

Shipping  Coordinating  Committee 
international  Maritime  Organization 
(IMO)  Legal  Committee;  Notice  of 
Meeting  • 

The  U.S.  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  1:00  p.m.,  on  Friday, 
February  12, 1999.  in  Room  2415  at  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  S.W.,  Washington.  D.C.  The 
purpose  of  this  meeting  is  to  prepare  for 
a  Diplomatic  Conference  on  the 
International  Maritime  Organization's 
Draft  Convention  on  Arrest  of  Ships, 
which  will  be  held  March  01-12. 1999. 
in  Geneva.  This  meeting  will  be  a 
further  opportunity  for  interested 
members  of  the  public  to  express  their 
views  on  the  Draft  Convention. 

Members  of  the  pubhc  are  invited  to 
attend  the  SHC  meeting,  up  to  the 
seating  capacity  of  the  room. 

Formrtiier  information,  or  to  submit 
views  in  advance  of  the  meeting,  please 
contact  Captain  Malcolm  J.  Williams,  Jr., 
or  Lieutenant  WilUam  G.  Respires,  U.S. 
Coast  Guard  (G-LMI),  2100  Second 
Street,  SW.  Washington,  D.C.  20593; 
telephone  (202)  267-1527;  fax  (202) 
267-4496. 

Dated:  January  28. 1999. 
Stephen  M.  Miller, 

Executive  Secretary.  Shipping  Coordinating 
Committee. 

IFR  Doc.  99-2643  Filed  2-1-99;  1:34  pm] 
BILUNG  CODE  4710-7-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Stand-Alone  Airborne  Navigation 
Equipment  Using  the  Global 
Positioning  System  Augmented  by  the 
Wide  Area  Augmentation  System 

agency:  Federal  Aviation 

Administration.  DOT. 

action:  Notice  of  availabiUty  for  public 

comment. 


» 15  U.S.C.  78s(b)(3)(A). 

«17CFR240.19b-4(e)(2). 

">17CFR200.3O-3(a)(12). 


summary:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  Technical  Standard 
Order  (TSO)  pertaining  to  stand-alone 
airborne  navigation  equipment  using  the 
Global  Positioning  System  (GPS) 
Augmented  by  the  Wide  Area 
Augmentation  System  (WAAS).  The 
proposed  TSO  prescribes  the  minimum 
operational  performance  standards  that 
stand-alone  airborne  navigation 
equipment  must  meet  to  be  identified 
witn  the  marking  •'TSO-C146." 
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DATES:  Conuiients  must  be  received  on 
or  before  Aphl  16.  1999. 
ADDRESSES:  Jend  all  comments  on  the 
proposed  te(^hnical  standard  order  to: 
Avionics  Systems  Branch.  AIR-130, 
Aircraft  Engineering  Division.  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,,  Washington,  DC  20591. 
Or  deliver  ccjmments  to:  Federal 
Aviation  Administration  (FAA).  Room 
815.  800  Independence  Avenue,  SW., 
Washington,  DC  20591.  Comments  must 
idenafy  the  TSO  file  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Michelle  Swearingen,  Avionics 
Systems  Braj^ch,  AIR-130,  Aircraft 
Engineering  division,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.J  Washington.  D.C.  20591, 
(202)  267-3817.  FAX  No.  (202)  493- 
5173. 

SUPPLEMEMTAPY  INFORMATION: 

Comments  Injirited 

Interested  persons  are  invited  to 
comment  on\he  proposed  TSO  hsted  in 
this  notice  byi  submitting  such  written 
data,  views,  or  arguments  as  they  desire 
to  the  above  ^ecified  address. 
Comments  received  on  the  proposed 
technical  standard  order  may  be 
examined,  before  and  after  the  comment 
closing  date,  in  Room  815.  FAA 
Headquarters  Building  (FOB-lOA).  800 
Independency  Avenue.  SW., 
Washington,  h.C.  20591,  weekdays 
except  Federajl  holidays,  between  8:30 
a.m.  and  4:30  Ip.m.  All  communications 
received  on  of  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  the  Director,  Aircraft 
Certification  Service  before  issuing  the 
final  TSO. 

Background 

The  Wide  Area  Augmentation  System 
(WAAS)  is  an  augmentation  to  GPS  that 
calculates  GP5  integrity  and  correction 
data  on  the  grcund  and  uses 
geostationary  latellites  to  broadcast  GPS 
integrity  and  (iorrection  data  to  GPS/ 
WAAS  users  a(nd  to  provide  ranging 
signals.  It  is  a  kafety  critical  system 
consisting  of  aj  ground  network  of 
reference  and  Integrity  monitor  data 
processing  sitds  to  assess  current  GPS 
performance,  is  well  as  a  space  segment 
which  broadcasts  that  assessment  to 
Global  Navigation  Satellite  System  users 
to  support  enroute  through  precision 
approach  navigation.  Users  of  the 
system  includ^  all  aircraft  applying  the 
WAAS  data  ai^d  ranging  signal. 

Wide  area  reference  stations  and 
integrity  moni  ors  are  widely  dispersed 
data  coUectioil  sites  that  contain  GPS/ 


WAAS  ranging  receivers  which  monitor 
all  signals  from  the  GPS,  as  well  as  the 
WAAS  geostationary  satellites.  The 
reference  stations  collect  measurements 
from  the  GPS  and  WAAS  satelhtes  so 
that  differential  corrections,  ionospheric 
delay  information.  GPS/WAAS 
accuracy.  WAAS  network  time,  GPS 
time,  and  UTC  can  be  determined.  The 
standards  of  this  TSO  apply  to 
equipment  designed  to  accept  a  desired 
flight  path  and  provide  deviation 
commands  referenced  to  that  path. 
These  deviations  will  be  used  by  the 
pilot  or  autopilot  to  guide  the  aircraft. 

How  To  Obtain  Copies 

A  copy  of  the  proposed  TSO-C146 
may  be  obtained  via  Internet  (http:// 
www.faa.gov/avr/air/100home.htm)  or 
on  request  from  the  office  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 
RTCA  Docimient  No.  229A.  "Minimum 
Operational  Performance  Standards  for 
Global  Positioning  System/Wide  Area 
Augmentation  System  Equipment," 
dated  June  8.  1998.  RTCA  Document 
No.  DO-160D.  "Environmental 
Conditions  and  Test  Procedures  for 
Airborne  Equipment."  dated  July  29, 
1997;  and  RTCA  Document  No.  DO- 
178B,  "Software  Considerations  in 
Airborne  Systems  and  Equipment 
Certification."  dated  December  1, 1992. 
RTCA  Documents  No.  DC)-200A. 
"Standards  for  Processing  Aeronautical 
Data,"  may  be  purchased  from  the 
RTCA  Inc.,  1140  Connecticut  Avenue, 
NW.,  Suite  1020.  Washington.  D.C. 
22036. 

Copies  of  the  RTCA  documents  may 
be  inspected  at  the  FAA  at  the  location 
listed  under  ADDRESSES.  However, 
RTCA  documents  are  copyrighted  and 
may  not  be  copied  without  the  written 
consent  of  RTCA.  Inc. 

Issued  in  Washington,  DC.  on  January  28. 
1999. 

James  C.  Jones, 

Manager,  Aircraft  Engmeering  Division, 
Aircraft  Certification  Service. 
[FR  Doc.  99-2503  Filed  2-2-99;  8:45  am) 
BILUNG  COOE  4«ia.13-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Safety  Performance  Standards 
Program  Meeting 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 

ACTION:  Notice  of  NHTSA  Rulemaking 
Status  Meeting. 


SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
answer  questions  from  the  public  and 
the  automobile  industry  regarding  the 
agency's  vehicle  regulatory  program. 
DATES:  The  Agency's  regular,  quarterly 
public  meeting  relating  to  its  vehicle 
regulatory  program  will  be  held  on 
Thursday.  March  18. 1999.  beginning  at 
9:45  a.m.  and  ending  at  approximately 
12:30  p.m.,  at  the  Clarion  Hotel. 
Romulus.  MI.  Questions  relating  to  the 
vehicle  regulatory  program  must  be 
submitted  in  writing  with  a  diskette 
(WordPerfect)  by  Thursday,  February 
22. 1999.  to  the  address  shown  below  or 
by  e-mail.  If  sufficient  time  is  available, 
questions  received  after  February  22 
may  be  answered  at  the  meeting.  The 
individual,  group  or  company 
submitting  a  question(s)  does  not  have 
to  be  present  for  the  question(s)  to  be 
answered.  A  consoUdated  list  of  the 
questions  submitted  by  February  22, 
1999.  and  the  issuers  to  be  discussed, 
will  be  posted  on  NHTSA 's  web  site 
(www.nhtsa.dot.gov)  by  Monday,  March 
15,  1999,  and  will  be  available  at  the 
meeting.  The  next  NHTSA  vehicle' 
regulatory  program  meeting  will  take 
place  on  Wednesday,  June  16, 1999  at 
the  Clarion  Hotel.  Romulus.  MI. 
ADDRESSES:  Questions  for  the  March  18, 
NHTSA  Rulemaking  Status  Meeting 
relating  to  the  agency's  vehicle 
regulatory  program,  should  be 
submitted  to  Deha  Lopez,  NPS-01, 
National  Highway  Traffic  Safety 
Administration,  Room  5401,  400 
Seventh  Street,  SW..  Washington.  DC 
20590,  FAX  Number  202-366-4329,  e- 
mail  dlopez@nhtsa.dot.gov.  The  meeting 
will  be  held  at  the  Clarion  Hotel  9191 
Wickham  Road,  Romulus,  MI. 
FOR  FURTHER  INFORMATION  CONTACT: 
Delia  Lopez,  (202)  366-1810. 
SUPPLEMENTARY  INFORMATION:  NHTSA 
holds  a  regular,  quarterly  meeting  to 
answer  questions  from  the  public  and 
the  regulated  industries  regarding  the 
agency's  vehicle  regulatory  program. 
Questions  on  aspects  of  the  agency's 
research  and  development  activities  that 
relate  directly  to  ongoing  regulatory 
actions  should  be  submitted,  as  in  the 
past,  to  the  agency's  Safety  Performance 
Standards  Office.  The  purpose  of  this 
meeting  is  to  focus  on  those  phase$  of 
NHTSA  activities  which  are  technical, 
interpretative  or  procedural  in  nature. 
Transcripts  of  these  meetings  will  be 
available  for  public  inspection  in  the 
DOT  Docket  in  Washington.  DC.  within 
four  weeks  after  the  meeting.  Copies  of 
the  transcript  will  then  be  available  at 
ten  cents  a  page,  (length  has  varied  from 
100  to  150  pages)  upon  request  to  DOT 
Docket,  Room  PL-401,  400  Seventh 
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Street,  SW.,  Washington,  DC  20590.  The 
DOT  Docket  is  open  to  the  public  from 
10:00  a.m.  to  5:00  p.m.  Questions  to  be 
answered  at  the  quarterly  meeting 
should  be  organized  by  categories  to 
help  us  process  the  questions  into  an 
agenda  form  more  efficiently.  Sample 
format: 

I.  Rulemaking 

A.  Crash  avoidance 

B.  Crashworthiness 
Q  Other  Rulemakings 

n.  Consumer  Information 
ni.  Miscellaneous 

NHTSA  will  provide  auxiliary  aids  to 
participants  as  necessary.  Any  person 
desiring  assistance  of  "auxiliary  aids" 
(e.g.,  sign- language  interpreter, 
telecommimications  devices  for  deaf 
persons  (TDDs),  readers,  taped  texts, 
brailled  materials,  or  large  print 
materials  and/or  a  magnifying  device), 
please  contact  Delia  Lopez  on  (202) 
366-1810.  by  COB  February  22, 1999. 

Issued:  January  26, 1999. 
L.  Robert  Shelton, 
Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc.  99-2530  Filed  2-2-99;  8:45aml 

BILUNO  CODE  4»10-6»-M 


evaluate  and  consider  the  potential 
environmental  impacts  that  might  result 
from  the  construction  and  operation  of 
the  Western  Alignment,  and  requested 
comments  on  the  scope  of  the 
Supplement.  SEA  reviewed  and 
considered  all  of  the  comments  in 
preparing  the  final  scope  of  the 
Supplement,  which  is  discussed  below. 
FOR  FURTHER  INFOR»«AT»ON  CONTACT: 
Dana  White,  (202)  565-1552  (TDD  for 
the  hearing  impaired:  (202)  565-1695). 
SUPR.EMEHTARY  INFORMATION: 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[Finance  Docket  No.  30186  (Sub-No.  3)] 

Tongue  River  Raliroad  Company, 
Construction  and  Operation  of  the 
Western  Aiignment  in  Rosebud  and 
Big  Horn  Counties,  Montana 

agency:  Surface  Transportation  Board, 

DOT. 

ACTION:  Final  scope  of  the  Supplement. 


SUiyUMARY:  On  April  27. 1998,  the 
Tongue  River  Railroad  Company  (TRRC) 
filed  an  application  with  the  Surface 
Transportation  Board  (Board)  under 
U.S.C.  10901  and  49  CFR  1150.1 
through  1150.10  seeking  authority  to 
construct  and  operate  a  17.3-mile  line  of 
railroad  in  Rosebud  and  Big  Horn 
Coimties,  Montana,  known  as  the 
"Western  Ahgnment."  The  line  that  is 
the  subject  of  this  application  is  an 
alternative  routing  for  the  portion  of  the 
41-mile  Ashland  to  Decker,  Montana 
rail  line  that  was  approved  by  the  Board 
on  November  8, 1996  in  Finance  Docket 
No.  30186  (Sub-No.  2),  referred  to  as  the 
"Four  Mile  Creek  Alternative." 

On  July  10, 1998,  the  Board's  Section 
of  Environmental  Analysis  (SEA)  served 
as  Notice  of  Intent  to  prepare  a 
Supplement  to  the  Final  Environmental 
Impact  Statement  in  Finance  Docket  No. 
30186  (Sub-No.  2)  (Supplement)  to 


Proposed  Action  and  Background 

On  April  27, 1998,  TRRC  filed  an 
application  with  the  Board  in  Finance 
Docket  No.  30186  (Sub-No.  3)  seeking 
authority  to  construct  and  operate  a 
17.3-mile  line  of  railroad  in  Rosebud 
and  Big  Horn  Counties,  Montana  (MT), 
known  as  the  Western  Alignment  and 
subsequently  referred  to  as  Tongue 
River  III.  The  line  that  is  the  subject  of 
this  application  is  an  alternative  routing 
for  the  southernmost  portion  of  the  41- 
mile  Ashland  to  Decker,  MT  rail  line 
that  was  approved  by  the  Board  on 
November  8, 1996  in  Finance  Docket 
No.  30186  (Sub-No.  2),  via  the  Four  Mile 
Creek  Alternative  and  subsequently 
referred  to  as  Tognue  River  U.^ 

The  TRRC  rail  line  project  has  been 
considered  by  the  Board  in  two  separate 
proceedings.  In  its  original  application 
filed  in  1983,  TRRC  sought  approval 
from  the  Interstate  Commerce 
Commission  (ICC,  the  Board's 
predecessor  agency)  to  construct  and 
operate  89  miles  of  railroad  between 
Miles  City,  MT  and  two  termini  located 
near  Ashland,  MT  in  Finance  Docket 
No.  30186  (Sub-No.  1),  and 
subsequently  referred  to  as  Tognue 
River  /.  In  a  decision  served  May  9, 
1986,  the  ICC  approved  Tongue  River  I. 
TRRC  then  sought  in  Tongue  River  II, 
approval  to  extend  the  line  another  41 
miles  from  Ashland  to  Decker.  MT.  As 
discussed  above,  the  Board  approved 
Tongue  River  II,  via  the  Four  Mile  Creek 
Alternative,  in  November  1996. 

The  ICC/Board's  environmental  staff, 
now  the  Section  of  Environmental 
Analysis  (SEA),  prepared  environmental 
impact  statements  (EIS)  for  both  Tongue 
River  I  and  Tongue  River  R.^  TRRC  has 


reported  to  the  Board  that  it  has 
conducted  various  preconstruction 
activities  on  both  segments  but  actual 
construction  has  not  yet  begim. 

In  Tongue  River  I  and  Tongue  River  H, 
the  Board  determined  that  the  public 
convenience  and  necessity  required  or 
permitted  TRRC's  proposed  rail  line 
construction  and  operation,  in 
accordance  with  former  49  U.S.C. 
10901.  and  the  Board  does  not  intend  to 
reopen  the  merits  of  the  authority 
granted  in  these  proceedings.  The  action 
proposed  to  be  taken  here  is  predicated 
on  TRRC's  proposed  change  to  its 
previously  approved  construction 
authorizations,  which  necessitates 
SEA'S  review  of  associated  potential 
environmental  impacts  and  a 
subsequent  decision  by  the  Board  as  to 
whether  the  proposed  Western 
Alignment  satisfies  the  criteria  of 
current  49  U.S.C.  10901. 


>  Petition*  for  review  of  Tongue  River  //are 
pending  in  the  Ninth  Circuit.  These  cases  are  being 
held  in  abeyance  until  this  case  is  decided. 

»In  Tongue  Biver  I,  Tongue  River  Railroad 
Company— Rail  Construction  And  Operation— In 
Custer.  Powder  River.  And  Rosebud  Counties, 
Montana.  Finance  Docket  No.  30186  (Miles  City  to 
Ashland),  the  Draft  Environmental  Impact 
SUtement  was  served  July  15. 1983:  the 
Supplement  to  the  Draft  EnvironmneUl  Impact 
SUtement  was  served  January  19, 1984;  and  the 
Final  Environmental  Impact  Statement  was  served 
August  23. 1985.  In  Tongue  River  B.  Tongue  River 


Environmental  Review  Process 

On  July  10. 1998.  the  Board  served  a 
Notice  of  Intent  (NOI)  to  prepare  a 
Supplement  to  the  Final  EIS 
(Supplement)  in  Tongue  River  Illio 
consider  the  potential  environmental 
impacts  of  the  proposed  Western 
Alignment.  The  NOI  also  sought 
comments  on  the  scope  of  the 
Supplement  from  TRRC  and  all 
interested  persons,  and  specifically 
requested  comments  on  whether  the 
analysis  of  the  Supplement  should  be 
limited  to  the  Western  Alignment.  SEA 
received  34  comments  from  Federal, 
state,  and  local  agencies,  as  well  as 
TRRC,  individual  property  owners,  and 
commuinity  representatives.  SEA  has 
prepared  this  scope  for  the  Supplement 
based  on  a  careful  review  of  all  the 
comments  to  the  NOI.  consultations 
with  appropriate  Federal  and  state 
agencies,  and  review  of  the 
environmental  documents  and  studies 
previously  prepared  in  Tongue  River  I 
and  Tongue  River  II.  Assisting  in  the 
preparation  of  the  Supplement  is  SEA's 
independent  third-party  contractor, 
Public  Affairs  Management  of  San 
Francisco.  CA. 

The  scope  of  this  Supplement  in 
Tongue  River  III  has  been  developed  in 
consultation  with  three  agencies  that 
have  requested  cooperating  agency 
status:  (1)  the  U.S.  Army  Corps  of 
Engineers  (Corps);  (2)  U.S.  Department 


Railroad  Company— Rail  Construction  and 
OpeiaUon  Of  An  Additional  Rail  line  From  Ashland 
To  Decker,  Montana,  Finance  Docket  No  30186 
(Sub  No.  2).  the  Draft  Environmental  Impact 
Statement  was  served  July  17. 1992;  the 
Supplement  to  the  Draft  EnvironmenUl  Impact 
Statement  was  served  March  17.  1994;  and  the  Final 
EnvironmenUl  Impact  SUtement  was  served  April 
11.1996. 
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of  the  Interior  Bureau  of  Land 
Management  IBLM);  and  (3)  the 
Montana  Department  of  Natural 
Resources  an^  Conservation  (MT 
DNRC).  acting  as  lead  agency  for  other 
Montana  stati  agencies.  These  three 
agencies  also  pave  decision  making 
authority  independent  of  the  Board  and 
are  the  three  orincipal  agencies  from 
whom  TRRC  must  obtain  separate 
approvals.  To!  help  these  agencies  fulfill 
their  regulatofy  responsibilities  and 
functions,  and  to  avoid  duplicative 
environments^  analysis,  SEA  will 
include  in  thif  Supplement 
environmental  review  of  certain  issues 
specifically  requested  by  the 
cooperating  agencies  and  outlined 
below.  SEA  mpt  with  these  agencies  and 
sought  their  comments  on  the  scope  of 
this  Supplement.  A  detailed  description 
of  the  Supplement,  which  the  three 
cooperating  agencies  have  generally 
agreed  upon  ajid  which  includes  the 
scope  of  the  analysis  for  the  Western 
Alignment  an^  those  portions  of  Tongue 
River  I  and  Tchgue  River  II  that  will  be 
analyzed,  is  s^  forth  below. 

SEA  will  sefve  a  Draft  Supplement  on 
all  the  names  6n  its  service  list  and  on 
appropriate  Federal,  state,  and  local 
agencies,  and  Kill  publish  notice  of  this 
document  in  the  Federal  Register.  The 
pubhc  will  be  jinvited  to  comment.  SEA 
will  carefully  consider  all  the  comments 
received  on  the  Draft  Supplement, 
conduct  any  further  environmental 
review  that  m$y  be  necessary,  and  will 
then  prepare  aj  Final  Supplement  that 
will  also  be  sefved  on  the  parties  to  the 
proceeding.  A  notice  of  the  Final 
Supplement  will  also  be  published  in 
the  Federal  Raster.  The  Board  will 
then  take  into  hccount  the  Draft 
Supplement,  the  Final  Supplement,  and 
all  comments  leceived  in  issuing  its 
final  written  decision  in  Tongue  River 
III. 

Proposed  Scope  for  the  Supplement 

Tongue  River  al 

The  scope  ol  the  Supplement  for  the 
Western  Alignjnent  in  Tongue  River  III 
will  involve  a  detailed  environmental 
review  of  the  pJroposed  17.3  miles  of 
new  rail  line,  the  Supplement  will 
assess  environinental  impacts  associated 
with  construction  and  operation  of  the 
proposed  Westpm  Ahgnment  and  will 
recommend  enKrironmental  mitigation 
where  feasible  land  appropriate.  The 
Supplement  will  discuss  alternatives  to 
the  proposal  and  will  compare  the 
effects  of  the  Western  Alignment  to  the 
approved  Four  Mile  Creek  Alternative, 
and  the  No-Bu|ld  Alternative.  The 
analysis  will  ii^clude  discussion  of  the 
following  topic  s:  biological  and  aquatic 


resources,  land  use,  cultural  resources, 
water  quality,  socioeconomics, 
environmental  justice,  transportation 
and  safety,  soils  and  geology,  air  quality, 
aesthetics,  noise  and  vibration  effects, 
recreation,  and  cumulative  effects. 
Impacts  on  Native  Americans,  including 
sites  of  importance  to  them,  will  be 
addressed. 

Tongue  River  I  and  Tongue  River  II 

The  scope  of  the  Supplement  will  also 
include  a  limited  review  of  certain 
portions  of  the  environmental 
documents  prepared  in  Tongue  River  I 
and  Tongue  River  II.  Based  on  careful 
review  of  all  the  comments  to  the  NOI 
and  consultation  will  the  three 
cooperating  agencies,  SEA  and  the 
cooperating  agencies  believe  additional 
analysis  beyond  the  Western  Alignment 
is  justified  in  these  areas:  (1)  where 
environmental  circumstances  or 
requirements  have  changed  in  a  manner 
warranting  the  updating  and 
augmenting  of  analysis  for  Tongue  River 
I  or  Tongue  River  11;  (2)  where  diere 
have  been  refinements  to  the  alignment 
previously  considered  in  the  Tongue 
River  I  and  Tongue  River  II  EISs 
requiring  additional  environmental 
analysis  because  they  might  result  in 
significant  environmental  impacts  not 
addressed  in  those  previous  EISs;  and 
(3)  where  further  environmental 
analysis  is  appropriate  to  assist  the 
cooperating  agencies  in  their 
environmental  review  and  permitting 
processes,  as  specifically  requested  by 
these  agencies. 

Although  the  conunents  in  response 
to  the  NOI  referred  to  possible  changes 
to  the  ahgnment  previously  considered, 
they  did  not  identify  significant 
changed  physical  circumstances  within 
the  project  area  that  would  warrant  a 
complete  environmental  re-analysis  of 
either  Tongue  River  I  or  Tongue  River  II. 
However,  TRRC  submitted  information 
in  response  to  the  NOI  indicating  that 
the  ahgnment  of  the  railroad  has  been 
refined  somewhat  from  that  analyzed  in 
Tongue  River  I  and  Tongue  River  II.  In 
addition,  the  Montana  state  agencies 
have  raised  the  issue  of  whether  or  not 
a  particular  corridor  was  analyzed  and 
approved  as  part  of  the  previous  Board 
approvals.  In  response  to  this 
information,  SEA  and  the  cooperating 
agencies  have  determined  that  the  scope 
of  the  Supplement  should  be  broadened 
to  include  a  comparative  analysis  to 
determine  if  any  of  the  changes  from  the 
previously  considered  alignments  in 
Tongue  River  I  and  Tongue  River  II 
would  result  in  significant 
enviroiunental  effects  not  previously 
considered. 


Cooperating  Agencies'  Jurisdiction 

The  proposed  TRRC  rail  construction 
and  operation  project  in  Tongue  River  I 
and  Tongue  River  II  has  spanned  a 
number  of  years  and  has  been 
considered  by  the  Board  in  separate 
proceedings.  TRRC  has  sought  various 
separate  easements  and/or  permits  that 
are  required  by  other  Federal  and  state 
agencies  before  it  can  begin  to  construct 
and  operate  its  proposed  rail  line,  some 
of  which  have  been  granted  but  have 
now  expired.  As  stated  earlier,  principal 
among  these  other  permitting  agencies 
are  the  three  agencies  that  have  asked 
for  cooperating  agency  status  in  the 
preparation  of  this  Supplement.  In 
processing  their  easements  and/or 
permits,  the  three  cooperating  agencies 
will  utilize  the  Supplement  to  reach 
their  own  conclusions  regarding  the 
environmental  effects  of  the  proposed 
rail  line  and  have  advised  SEA  that  they 
will  now  view  TRRC's  proposed  project 
as  a  single  line  from  Miles  City  to 
Decker,  MT  for  these  permitting 
purposes.  After  consulting  with  these 
agencies,  SEA  has  agreed  to  provide 
specific  additional  analysis  in  the 
Supplement  regarding  environmental 
issues  related  to  Tongue  River  I  and 
Tongue  River  II  to  assist  them  in  their 
permitting  processes.  The  agencies  may 
require  an  independent  assessment  to 
validate  any  data  in  question. 

The  Board  has  already  taken  actions 
approving  the  construction  of  a  rail  Une 
pursuant  to  the  applications  of  Tongue 
River  I  and  Tongue  River  II.  However, 
the  cooperating  agencies  have  not 
completed  their  separate  review 
processes.  Each  of  the  cooperating 
agencies  will  issue  their  own  Record  of 
Decision,  and  any  necessary  easements 
and  permits  ^  that  would  be  required  by 
their  separate  processes  as  a  condition 
to  the  construction  of  the  rail  Une  in 


'  Permits  f o  be  issued  by  cooperating  agencies. 

Army  Corps  of  Engineers:  Section  404  pennit  for 
the  placement  of  fill  in  wetlands  and  waters  of  the 
U.S. 

Bureau  of  Land  Management:  Granting  of 
easements  across  BLM  owned  and/or  managed 
lands. 

State  of  Montana:  Temporary  Water  Use  (Form 
600),  Floodplain  Development  Permit,  Navigable 
Rivers  LUL/Easement  (Form  DS-432),  LUL  for 
Access  to  State  Lands  (Form  DS-401),  Right-of-Way 
Easement  for  Crossing  State  Land,  Notice  of 
Settlement  of  Damages  Form  (DS-457),  MDT 
Encroachment  Permits,  Storm  Water  Discharge 
(MPDES)— General  Permit  MTR  100000.  MPDES 
(construction  related  discharge) — Project  specific 
permit.  310  Permit  (county  pennit),  Short  Term 
Exemption  from  Surface  Water  Quality  Standards 
(3A),  401  Certification  to  the  Army  Corps  of 
Engineers,  Easement  for  Crossing  Fish  Hatchery, 
Approval  for  private  easements  across  existing 
DFWP  conservation  easements. 
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Tongue  River  I.  Tongue  River  11,  and 
Tongue  River  III. 

BLM  and  the  MT  DNRC  will  hold 
public  scoping  meetings  on  TRRC's 
application  for  construction  and 
operation  TRRC's  proposed  rail  line 
from  Miles  City  to  Decker,  MT.  Both 
agencies  stated  that  these  public  scoping 
meetings  are  necessary  in  order  to  fulfill 
their  separate  permitting  requirements. 
To  the  extent  possible,  SEA  will  address 
any  new  environmental  issues  raised  at 
these  scoping  meetings  that  are  relevant 
to  the  scope  outlined  here,  and 
incorporate  these  issues  in  the 
Supplement. 

Cumulative  Effects 

SEA  will  include  in  the  Supplement 
a  discussion  of  cumulative 
environmental  impacts  for  the  entire 
line  from  Ashland  to  Decker,  MT  for 
both  the  Four  Mile  Creek  Alternative 
and  the  Western  AUgnment.  This 
cumulative  impacts  discussion  will 
update  the  previous  information 
contained  in  Tongue  River  I  and  Tongue 
River  II  to  include  Custer  Forest  timber 
sales  projections,  as  well  as  a  discussion 
of  reasonably  foreseeable  developments. 
In  addition,  more  general  information 
will  be  provided  regarding  future 
development  of  the  coal  mines  in  the 
Ashland,  MT  area  and  air  quality  effects 
of  the  use  of  low  sulfur  coal  in  power 
production.  Impacts  to  Native 
Americans  will  also  be  addressed. 

Format  of  the  Supplement 

The  Supplement  will  be  organized 
into  three  separate  sections.  The  first 
section  will  evaluate  the  potential 
impacts  associated  with  the  proposed 
Western  Alignment  in  Tongue  River  III. 
The  second  section  will  provide,  as 
appropriate,  updated  analysis  relating  to 
Tongue  River  I  and  Tongue  River  II.  A 
third  section  wall  discuss  cumulative 
effects  that  would  be  associated  with  the 
construction  and  operation  of  the  entire 
line  from  Miles  City  to  Decker,  MT  from 
both  the  Four  Mile  Creek  Alternative 
and  the  Western  AUgnment.  At  their 
request,  and  to  assist  the  cooperating 
agencies  in  their  permitting  processes, 
SEA  will  provide  appendices  that 
address  further  environmental  issues  for 
the  individual  cooperating  agencies. 
The  information  outlined  in  this  scope 
will  be  found  either  in  the  body  of  the 
Supplement  or  in  an  appendix  provided 
for  each  cooperating  agency. 

Assumptions 

•  To  avoid  duplication,  the 
Supplement  will  refer  to  and  utilize  the 
environmental  analyses  prepared  for 
Tongue  River  I  and  Tongue  River  II,  if 
appropriate. 


•  The  Supplement  will  evaluate  the 
impacts  of  the  proposed  Western 
Alignment  in  Tongue  River  III,  and  will 
compare  those  impacts  to  the  impacts 
related  to  the  Four  Mile  Creek 
Alternative,  the  No-Build  Alternative. 

Section  I 

Tongue  River  III 

Potential  Envfronmental  Impacts 
Associated  With  the  Construction  and 
Operation  of  the  Western  Alignment 

1.  Land  Use 

The  Supplement  will: 

A.  Evaluate  impacts  to  property 
owners  along  the  Western  Alignment  in 
terms  of  property  acquisition, 
agricultiu^l  productivity,  and 
recreational  activities. 

B.  Evaluate  the  impact  to  parcels  wdth 
a  future  potential  for  mechanical 
irrigation. 

C.  Evaluate  indirect  or  secondary 
impacts  to  land  uses  such  as  homes 
located  upstream  from  creek  and  river 
crossing. 

D.  Evaluate  the  impact  of  sidings  as 
well  as  the  rail  line  itself. 

E.  Develop  appropriate  mitigation  to 
address  issues  such  as  fencing,  weed 
protection,  cattle  passes,  and 
compensation  for  livestock  killed  by 
trains. 
2.  Biological  and  Aquatic  Resources 

The  Supplement  will: 

A.  Establish  a  baseline  for  water 
quality  and  diversity  of  species  for  the 
Tongue  River  Region.  The  Supplement 
will  map  existing  habitats  using  aerial 
photography  and  vdll  describe  the 
existing  resources  in  the  Tongue  River 
Valley  including  vegetative 
communities,  wildlife  and  wildhfe 
movement  (especially  pronghom  and 
deer  migration,  and  also  the  impact  to 
the  movement  of  smaller  species  such  as 
tiutles  and  other  amphibians),  fisheries, 
and  Federally  threatened  or  endangered 

species. 

B.  Include  a  biological  assessment  of 
species,  updating  information  from 
Tongue  River  II  as  appropriate. 
Specifically,  the  assessment  will 
investigate  species  identified  by  the  U.S. 
Fish  and  Wildlife  Service  in  the  species 
list  provided  for  this  project. 

C.  Include  a  delineation  of  all  prairie 
dog  colonies  to  assist  in  determining  the 
presence  of  Black-Footed  Ferret. 

D.  Include  a  survey  of  sensitive  plant 
species  including  the  Woolly  Twinpod, 
and  Barr's  Milkvetch. 

E.  Include  wetland  analysis  for  all 
wetlands  and  waters  of  the  U.S. 
including  creek  and  river  crossings. 

F.  Develop  appropriate  mitigation  to 
ensure  adequate  protection  from  the 


introduction  and  spread  of  noxious 

weeds. 

G.  Develop  an  appropriate  mitigation 
plan  for  all  wetlands  and  waters  of  the 
United  States. 

H.  Develop  appropriate  mitigation 
plans  for  erosion  control,  riverbank 
stabilization,  and  the  reclamation  and 
replanting  of  cut/fill  slopes. 

3.  Soils  and  Geology 

The  Supplement  will: 

A.  Evaluate  the  potential  for  soil 
erosion  during  construction  and  long- 
term  operation. 

B.  Evaluate  soil  composition  and  the 
need  for  blasting. 

C.  Evaluate  the  effect  of  blasting  on 
the  Tongue  River  Reservoir  dam,  and 
require  a  mitigation  blasting  plan  if  such 
activity  is  found  to  be  necessary. 

D.  Evaluate  the  effect  of  topography 
changes  on  runoff  and  flooding. 

E.  Evaluate  proposed  engineering  of 
bridges  and  culverts. 

F.  Develop  any  appropriate 
mitigation. 

4.  Water  Quality 

The  Supplement  wrill: 

A.  Include  a  hydrological  analysis  of 
the  Tongue  River  and  the  potential 
impact  of  the  construction  and 
operation  of  Tongue  River  III  upon  it. 

B.  Evaluate  the  specific  potential  of 
erosion  from  cut/fill  slopes  to  degrade 
the  current  water  quality  of  the  Tongue 
River  and  tributary  streams. 

C.  Develop  any  appropriate 
mitigation. 

5.  Cultural  Resources 

The  Supplement  will: 

A.  Evaluate  potential  impacts  to 
cultviral  and  paleontological  resources. 

B.  Include  the  final  terms  of  the 
Programmatic  Agreement  currently 
under  review  by  the  Montana  State 
Historic  Preservation  Office,  the 
Advisory  Council  on  Historic 
Preservation,  BLM.  MT  DNRC,  Corps, 
the  Board,  and  TRRC.  The  Programmatic 
Agreement  will  provide  a  means  for 
identifying  and  addressing  impacts  on 
cultural  resources,  including  Native 
American  resources. 

C.  Discuss  the  results  of  consultation 
with  Native  American  tribes, 
specifically  the  Northern  Cheyenne  and 
the  Crow,  taking  into  consideration  the 
following  regulatory  provisions  and 
directives:  The  National  Historic 
Preservation  Act  (amended  1992);  The 
American  Indian  Religious  Freedom  Act 
(amended  1993);  The  Religious  Freedom 
Restoration  Act  (enacted  in  1993);  The 
Sacred  Sites  Executive  Order  (released 

in  1996).  ,     . 

D.  Provide  the  results  of  consultation 
with  representatives  from  the  Northern 
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6.  Transport^ion  and  Safety 

The  Supplement  will: 

A.  Evaluatt  the  safety  aspects  of 
proposed  cropsings  of  the  County  Road 
at  Four  Mile  preek  (proposed  as  a  grade 
separated  croesing),  and  where  the 
Western  Alignment  would  connect  with 
the  approved  Tongue  River  II  route  at 
the  north  end  (proposed  as  an  at-grade 
crossing).       1 

B.  Assess  tie  potential  for  hazardous 
materials  transport  through  the  corridor, 
and  the  potei^tial  for  the  movement  of 
more  trains  a^d  coal  than  was 
envisioned  in(  the  prior  HIS  for  Tongue 
River  II. 

C.  Assess  U  le  potential  for  train 
derailments  a  tid  grade  crossing 
accidents. 

D.  Assess  Uie  safety,  operational,  and 
maintenance  i  idvantages  submitted  by 
TRRC  regarding  the  Western  Alignment 
when  comparsd  to  the  Four  Mile  Creek 
Alternative  including  TRRC's  improved 
overall  grade,  shorter  travel  distance, 
reduced  long-term  operating  and 
maintenance  costs,  and  reduced  need 
for  helper  engines. 

E.  Assess  thle  opportunities  for  access 
by  local  property  owners. 

F.  Evaluate  concerns  regarding  fire 
prevention  an  i  suppression. 

G.  Discuss  t|ie  terms  of  the 
Memoranduni  of  Agreement  between 
the  Montana  Department  of 
Transportation  and  TRRC  that  relate  to 
potential  environmental  impacts  and 
the  implemen^tion  of  mitigation 
measures. 

H.  Develop  ^y  appropriate 
mitigation. 

7.  Energy 

The  SuppleAient 
potential  impa  cts 
and  develop  a:  ly 


will  evaluate 
to  energy  resources, 
appropriate  mitigation. 


8.  Air  Quality 

The  Supplement  will 

A.  Evaluate  construction-permit  dust       13.  Environmental  Justice 
emissions  iron  i  project  construction. 


9.  Noise  and  Vibration  Effects 

The  Supplement  will: 

A.  Evaluate  the  project's  effect  on 
local  property  owners,  residences,  and 
ranch  operations. 

B.  Evaluate  the  project's  effect  on 
local  recreational  activities. 

C.  Evaluate  the  project's  effect  on 
livestock  and  wildlife. 

D.  Evaluate  the  effect  of  blasting  and 
vibration  for  the  project  on  the  Tongue 
River  Reservoir  dam  if  blasting  is 
necessary  for  construction. 

E.  E)evelop  any  appropriate 
mitigation. 

10.  Socioeconomics 

The  Supplement  will: 

A.  Evaluate  potential  impacts  of 
Tongue  River  III  on  local  social  and 
economic  patterns  derived  from 
physical  changes.  More  detailed 
analysis  of  socioeconomics  can  be 
addressed  by  the  cooperating  agencies 
in  their  own  review  process.  This  could 
include,  as  appropriate,  potential 
impacts  of  the  project  on  local 
population  changes  in  terms  of  short- 
term  and  long-term  employment; 
impacts  of  new  students  generated  as  a 
result  of  construction  workers  moving 
into  the  region;  increase  in  Taxable 
Value  for  each  of  the  alternatives;  any 
additional  analysis  conducted  by  ELM. 

B.  Develop  any  appropriate 
mitigation. 

11.  Recreation 

The  Supplement  will  evaluate 
impacts  to  the  Tongue  River  State 
Recreation  Area,  and  develop  any    . 
appropriate  mitigation. 

12.  Aesthetics 

The  Supplement  will: 

A.  Evaluate  the  visibility  of  the 
project  from  the  Tongue  River  State 
Recreation  Area. 

B.  Evaluate  the  visibility  of  the  project 
from  county  roads  in  the  area. 

C.  Evaluate  the  visibility  of  the  project 
to  local  residents.  Native  Americans, 
hunters,  recreational  users,  sightseers, 
etc. 

D.  Develop  any  appropriate 
mitigation. 


B.  Evaluate  1  he  effect  of  dust 
emissions  from  the  long-term  operation 
of  the  railroad  on  local  recreation  areas, 
farms,  and  hones. 

C.  Evaluate  iarticulate  emission  from 
locomotive  opitration. 

D.  Develop  any  appropriate 
mitigation. 


The  Supplement  will  include  analysis 
as  required  of  potential  environmental 
justice  effects  from  construction  and 
operation  of  the  Western  Alignment, 
particularly  focused  on  impacts  to 
Native  Americans,  including  the 
Northern  Cheyenne,  and  develop  any 
appropriate  mitigation. 


Section  11 

Tongue  River  I  and  Tongue  River  11 

Additional  Environmental  Review 

As  discussed  earlier,  the  following 
section  outlines  additional  analysis  of 
certain  limited  portions  of  the 
environmental  analysis  in  Tongue  River 
I  and  Tongue  River  11  that  will  be 
imdertaken  in  the  Supplement.  %ased 
on  careful  review  of  all  the  comments  to 
the  NOI  and  consultation  with  the  three 
cooperating  agencies.  SEA  and  the 
cooperating  agencies  believe  that 
additional  analysis  beyond  Tongue 
River  Illis  justified  in  three  areas:  (1) 
Where  environmental  circumstances  or 
requirements  have  changed  in  a  manner 
warranting  the  updating  and 
augmenting  of  analysis  for  Tongue  River 
I  or  Tongue  River  II;  (2)  where  there 
have  been  refinements  to  the  alignment 
previously  considered  in  the  Tongue 
River  I  and  Tongue  River  II  EISs 
requiring  additional  environmental 
analysis  because  they  might  result  in 
significant  environmental  impacts  not 
addressed  in  those  previous  EISs;  and 
(3)  where  further  environmental 
analysis  is  appropriate  to  assist  the 
cooperating  agencies  in  their 
environmental  review  and  permitting 
processes,  as  specifically  requested  by 
these  agencies. 

The  information  required  to  address 
these  three  areas  will  be  included  either 
in  the  body  of  the  Supplement,  or  in  an 
appendix  provided  for  each  cooperating 
agency.  The  additional  analysis  will 
include  appropriate  mitigation. 

Again,  the  applicable  assumptions 
are: 

•  To  avoid  duplication,  the 
Supplement  will  refer  to  and  utilize  the 
environmental  analyses  contained  in  the 
prior  environmental  documents  for 
Tongue  River  I  and  Tongue  River  II, 
where  possible. 

•  The  Supplement  will  evaluate 
refinements  to  the  alignment  previously 
considered  in  Tongue  River  I  and 
Tongue  River  II  to  determine  if 
environmental  impacts  would  occur 
that  were  not  identified  in  the  prior  EISs 
for  Tongue  River  I  and  Tongue  River  II. 

Tongue  River  I 

Tongue  River  I  is  TRRC's  original 
application  for  construction  and 
operation  of  89  miles  of  railroad 
between  Miles  City,  MT,  and  two 
termini  in  Ashland,  MT,  which  was 
approved  by  the  Board's  predecessor  in 
1986. 

The  Supplement  will: 

A.  Include  a  wetland  analysis  for  all 
wetlands  and  waters  of  the  U.S. 
including  creek  and  river  crossings 
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because  there  was  no  requirement  that 
one  be  done  when  the  EIS  in  Tongue 
River  I  was  prepared. 

B.  Update  biological  assessment 
information  based  on  consultation  with 
the  U.S.  Fish  and  WildUfe  Service. 

C.  In  consultation  with  the  Montana 
State  Historic  Preservation  Office,  the 
Advisory  Council  on  Historic 
Preservation.  BLM,  MT  DNRC,  the 
Corps,  and  TRRC  finalize  and 
implement  an  appropriate  Programmatic 
Agreement  which  will  apply  to  the 
entire  line  from  Miles  Qty  to  Decker, 
MT. 

D.  As  requested  by  MT  DNRC,  the 
Northern  Qieyenne,  and  the  Northern 
Plains  Resource  Coimcil.  provide  a 
limited  additional  analysis  of  water 
quality  to  include  a  discussion  of  the 
designation  of  Otter  Creek,  and  the 
upper  and  lower  Tongue  River  as 
impaired  water  bodies  by  the  state  of 
Montana. 

E.  Evaluate  effects  on  BLM  property 
in  the  areas  of  wildlife  habitat; 
vegetation;  riparian/wetlands;  livestock 
grazing;  soil,  water,  and  air;  cultural 
resources;  recreation;  socioeconomic; 
access;  wilderness;  and,  environmental 

justice. 

F.  Include  an  analysis  of  potential 
impacts  to  the  Sturgeon  Chub,  and  the 
Sicklefin  Chub,  and  include  mitigation 
to  avoid  construction  during  spawning/ 
incubation  periods. 

G.  Include  additional  analysis  related 
to  the  proposed  changes  in  the 
alignment  that  may  result  in  potential 
impacts  to  the  Miles  City  Fish  Hatchery. 

Tongue  River  II 

TRRC  sought  in  Tongue  River  II  to 
extend  the  rail  line  approved  in  Tongue 
River  I  another  41  miles  from  Ashland 
to  Decker,  MT.  In  1996,  the  Board 
approved  Tongue  River  II  via  the  Four 
Mile  Creek  Alternative. 

The  Supplement  will: 

A.  Based  on  consultation  with  the 
Corps,  update  the  existing  wetland 
delineation  and  functional  analysis 
information  for  all  creek  and  river 
crossings  to  the  extent  necessary  in 
connection  with  the  Corps'  permitting 
process. 

B.  Based  on  consultation  with  the 
U.S.  Fish  and  Wildlife  Service,  update 
biological  assessment  information  to  the 
extent  deemed  necessary. 

C.  In  consultation  with  the  Montana 
State  Historic  Preservation  Office,  the 
Advisory  Council  on  Historic 
Preservation,  BLM,  MT  DNRC,  the 
Corps,  and  TRRC,  finalize  and 
implement  an  appropriate  Programmatic 
Agreement  which  will  apply  to  the 
entire  line  from  Miles  City  to  Decker, 
MT. 


D.  As  requested  by  the  MT  DNRC,  the 
Northern  Qieyenne,  and  the  Northern 
Plains  Resource  Coimcil,  provide  a 
Umited  analysis  of  water  quality  to 
include  a  discussion  of  the  designation 
of  Hanging  Woman  Creek,  and  the 
upper  and  lower  Tongue  River  as 
impaired  water  bodies  by  the  state  of 
Montana. 

E.  Include  additional  analysis  as 
required  of  potential  environmental 
justice  effects  from  construction  and 
operation  of  Tongue  River  II  on  Tongue 
River  III  and  the  Four  Mile  Creek 
Alternative,  particularly  focused  on 
impacts  to  Native  Americans,  including 
the  Northern  Cheyenne. 

Section  HI 

Cumulative  Effects 

Cumulative  effects  of  the  construction 
and  operation  of  the  entire  line  from 
Miles  City  to  Decker,  MT  will  be 
discussed.  This  cumulative  impacts 
discussion  will  update  the  previous 
information  contained  in  Tongue  River 
I  and  Tongue  River  II  to  include  Custer 
Forest  timber  sales  projections,  as  well 
as  a  discussion  of  reasonably  foreseeable 
developments.  In  addition,  more  general 
information  will  be  provided  regarding 
future  coal  mine  development  in  the 
Ashland,  MT  area  and  the  air  quality 
effects  of  the  use  of  low  sulfur  coal  in 
power  production.  Impacts  to  Native 
Americans  will  also  be  addressed. 

By  the  Board,  Elaine  K.  Kaiser,  Chief, 
Section  of  Environmental  Analysis. 
Vemon  A.  WiUiams, 
Secretary. 
IFR  Doc.  99-2557  Filed  2-2-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-246  (Sut>-No.  2X)]  > 

Yreka  Western  Railroad  Company- 
Abandonment  Exemption— in  Siskiyou 
County,  CA 

On  January  14, 1999,  Yreka  Western 
Railroad  Company  (YW)  filed  with  the 
Surface  Transportation  Board  (Board)  a 
petition  under  49  U.S.C.  10502  for 
exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  its  entire  8.9- 
mile  line  of  railroad  extending  between 
milepost  0.0  in  Montague  and  milepost 


I  This  petition  for  exemption  was  originally 
docketed  as  AB-246  (Sub-No.  IX)  and  has  been 
redocketed  to  AB-246  (Sub-No.  2X).  same  title.  A 
previous  YW  abandonment  application  was  denied 
in  Yreka  Western  Railroad  Company- 
Abandonment— In  Siskiyou  County.  CA.  Docket  No 
AB-246  (Sub-No.  1)  OCC  served  Nov.  6,  1987). 


8.9  near  Yreka,  in  Siskiyou  County,  CA. 
The  line  traverses  U.S.  Postal  Service 
Zip  Codes  96064  and  96097  and 
includes  no  stations. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  YW's  possession  will 
be  made  available  promptly  to  those 
requesting  it. 

In  this  proceeding,  YW  is  proposing 
to  abandon  a  line  that  constitutes  its 
entire  rail  system.  When  issuing 
abandonment  authority  for  a  railroad 
line  that  constitutes  the  carrier's  entire 
system,  the  Board  does  not  impose  labor 
protection,  except  in  specifically 
entmierated  circumstances.  See 
Northampton  and  Bath  R.  Co. — 
Abandonment,  354  I.C.C.  784,  785-86 
(1978)  (Northampton).  Therefore,  if  the . 
Board  grants  the  petition  for  exemption, 
in  the  absence  of  a  showing  that  one  or 
more  of  the  exceptions  articulated  in 
Northampton  are  present,  no  labor 
protective  conditions  would  be 
imposed. 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  May  4,  1999. 

Any  offer  of  financial  assistance 
(OFA)  imder  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  offer  must 
be  accompanied  by  a  $1,000  filing  fee. 
See  49  CFR  1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  February  23, 1999. 
Each  trail  use  request  must  be 
accompanied  by  a  $150  filing  fee.  See  49 
CFR  1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-246 
(Sub-No.  2X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  NW,  Washington,  DC  20423- 
0001,  and  (2)  Fritz  R.  Kahn,  Suite  750 
West,  1100  New  York  Avenue,  NW, 
Washington,  DC  20005-3934.  Replies  to 
the  YW  petition  are  due  on  or  before 
February  23,  1999. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  PubUc 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulaUons  at  49  CFR  part  1152. 
Questions  concerning  environmental 
"ssues  may  be  directed  to  the  Board's 
Saction  of  Environmental  Analysis 


5344 


Federal  Register /Vol.  64.  No.  22 /Wednesday,  February  3,  1999 /Notices 


(SEA)  at  (202)  565-1545.  [TDD  for  the 
hearing  impa|red  is  available  at  (202) 
565-1695.] 

An  environlmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  4II  parties  of  record  and 
upon  any  age^icies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service.  I 

Board  decisions  and  notices  are 
available  on  oiur  website  at 
"WWW.STB.DOT.GOV." 

Decided:  Janiary  27,  1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  WillUms, 
Secretary. 

[FR  Doc.  99-24)7  Filed  2-2-99:  8:45  am) 
BtLUNQ  COOe  4«l| 


li-oo-p 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  tha  Public  Debt 

Proposed  Col|ection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  pi  irt  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  igencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continiing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  jj.S.C.  3506(c)(2)(A)). 
Currently  the  Bureau  of  the  Public  Debt 
within  the  Department  of  the  Treasury 
is  sohciting  comments  concerning  the 
Special  Form  (f  Assignment  for  U.S. 
Registered  Def  nitive  Securities. 
DATES:  Written  comments  should  be 
received  on  or  before  April  7,  1999,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  ih^  Public  Debt.  Vicki  S. 
Thorpe,  200  Tiird  Street,  Parkersburg, 
WV  26106-1338. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  farm  and  instructions 
should  be  direited  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkers  lurg,  WV  2610&-1328, 
(304)  480-655 


SUPPLEMENTARY  INFORMATION: 

Title:  Special  Form  of  Assignment  for 
U.S.  Registered  Securities. 

OMB  Number:  1535-0059. 

Form  Number:  PD  F  1832. 

Abstract:  The  information  is 
requested  to  complete  transaction 
involving  the  assignment  of  U.S. 
Registered  Definitive  Securities. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2,500. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  January  27,  1999. 

Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

[FR  Doc.  99-2459  Filed  2-2-99:  8:45  am] 

BILUNQ  COOE  4810-W-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 


collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A). 
Currently  the  Bureau  of  the  Public  Debt 
within  the  Department  of  the  Treasury 
is  soliciting  comments  concerning  the 
Disclaimer  and  Consent  with  Respect  to 
United  States  Savings  Bonds/Notes. 
DATES:  Written  comments  should  be 
received  on  or  before  April  7,  1999.  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  PubUc  Debt.  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304) 480-6553. 

SUPPLEMENTARY  INFORMATION: 

Title:  Special  Form  of  Assignment  for 
U.S.  Registered  Securities. 

OMB  Number:  1535-0113. 

Fonn  Number:  PD  F  1849.  * 

Abstract:  The  information  is 
requested  when  the  requested  savings 
bonds/notes  transaction  would  appear 
to  affect  the  right,  title  or  interest  of 
some  other  person. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
7,000. 

Estimated  Time  Per  Respondent:  6 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  700. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
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Dated:  January  27. 1999. 
Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 

Branch. 

[FR  Doc.  99-2460  Filed  2-2-99;  8:45  am) 

BILUNG  CODE  48ia-0»-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

action:  Notice  and  request  for 
comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A). 
Currently  the  Bureau  of  the  Public  Debt 
within  the  Department  of  the  Treasury 
is  soliciting  comments  concerning  the 
Release. 

DATES:  Written  comments  should  be 
received  on  or  before  April  7. 1999.  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Pubhc  Debt.  Vicki  S. 
Thorpe,  200  Third  Street.  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt.  200  Third 
Street.  Parkersburg,  WV  26106-1328, 
(304)  480-6553. 
SUPPLEMENTARY  INFORMATION: 
Title:  Release. 
OMB  Number  1535-0114. 
Form  Number:  PD  F  2001. 
Abstract:  The  information  is  requested 
to  ratify  payment  of  savings  bonds/notes 
and  release  the  United  States  of  America 
from  any  liability. 
Current  Actions:  None. 
Type  of  Review:  Extension. 
Affected  Public:  Individuals  or 
households. 
Estimated  Number  of  Respondents: 

200. 
Estimated  Time  Per  Respondent:  6 

minutes. 

Estimated  Total  Annual  Burden 
Hours:  20. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 


approval.  All  comments  will  become  a 
matter  of  public  record.  Conunents  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
Dated:  January  27, 1999. 
Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 
(FR  Doc.  99-2461  Filed  2-2-99;  8:45  am] 

BILUNG  CODE  481»-3»-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

action:  J^Jotice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A). 
Currently  the  Bureau  of  the  Public  Debt 
within  the  Department  of  the  Treasury 
is  soliciting  comments  concerning  the 
Stop  Payment/Replacement  Check 
Request. 

DATES:  Written  comments  should  be 
received  on  or  before  April  7. 1999.  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe.  200  Third  Street.  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe. 
Bureau  of  the  Public  Debt.  200  Third 
Street.  Parkersburg.  WV  26106-1328, 
(304) 480-6553. 
SUPPLEMENTARY  INFORMATION: 


Title:  Stop  Payment/Replacement 
Check  Request. 

OMB  Number:  1535-0070. 

Form  Number:  PD  F  5192. 

Abstract:  The  information  is 
requested  to  place  a  stop  payment  on  a 
Treasury  Direct  check  and  request  a 
replacement  check. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  hidividuals  or 
households. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  125. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utiUty; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
Dated:  January  27. 1999. 
Vicki  S.  Thorpe. 

Manager,  Graphics,  Printing  and  Records 
Branch. 

[FR  Doc.  99-2462  Filed  2-2-99;  8:45  am] 
BILUNG  CODE  4810-39-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

action:  Notice  and  request  for 
comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  pubhc  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
.  and/or  continuing  information 
collections,  as  required  by  the 
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Paperwork  Fjeduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Ciiirently  the  Bureau  of  the  Public  Debt 
within  the  Department  of  the  Treasury 
is  soliciting  Comments  concerning  the 
Payroll  Saviiigs  Report. 
DATES:  Written  comments  should  be 
received  on  Or  before  April  7,  1999,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt.  Vicki  S. 
Thorpe,  200  third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  diilected  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkeisburg,  WV  26106-1328, 
(304) 480-6553. 
SUPPLEMENTAftY  INFORMATION: 

Title:  Payrdll  Savings  Report. 

OMB  Number:  1535-0001. 

Fonn  Number:  SB-60  and  SB-60A. 

Abstract:  itie  information  is 
requested  as  ii  measure  of  the 
effectiveness  of  the  payroll  savings 
program. 

Current  Actions:  None. 

Type  o/fle^ew;  Extension. 

Affected  Pi  blic:  Businesses. 

Estimated  i  dumber  of  Respondents: 
25,910. 

Estimated  '.  "ime  Per  Respondent:  41 
minutes. 

Estimated  '.  ^otal  Annual  Burden 
Hours:  17,67]. 

Request  for  QDnunents 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 


included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
Dated:  January  27, 1999. 
Yield  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

(FR  Doc.  99-2463  Filed  2-2-99;  8:45  am) 

BILUNG  CODE  4810-3»-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "Monet 
and  Bazllle:  A  Collaboration" 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359,  March  29,  1978). 
and  Delegation  Order  No.  85-5  of  Jime 
27,  1985  (50  FR  27393.  July  2.  1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit  "Monet  and 
Bazille:  A  Collaboration",  imported 
from  abroad  for  temporary  ejdiibition 
without  profit  within  the  United  States, 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  loan 
agreements  with  foreign  lenders.  I  also 
determine  that  the  exhibition  or  display 
of  the  hsted  exhibit  objects  at  the  High 
Museum  of  Art.  Atlanta,  Georgia,  from 
on  or  about  February  27. 1999,  to  on  or 
about  May  16,  1999,  is  in  the  national 
interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  list  of  exhibit  objects  or  for 
further  information,  contact  Lorie 
Nierenberg,  Assistant  General  Counsel, 
Office  of  the  General  Counsel,  United 
States  Information  Agency,  at  202/619- 
6084,  or  USIA,  301  4th  Street,  SW, 
Room  700,  Washington,  DC  20547- 
0001. 

Dated:  January  29, 1999. 
Les  Jin, 

General  Counsel. 
[FR  Doc.  99-2527  Filed  2-2-99;  8:45  ami 
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Regulations;  Revision  To  Implement 
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agency: 
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Commerce 

ACTION:  Interiia  rule  with  request  for 
comments 


SUMMARY:  The  purpose  of  this  interim- 
final  rule  is  to  revise  regulations  of  the 
Economic  Development  Administration 
(EDA)  to  implement  the  comprehensive 
amendment  to(  the  Public  Works  and 
Economic  Devjelopment  Act  of  1965,  as 
amended,  by  tjie  Economic 
Development  Administration  Reform 
Act  of  1998  (Piib.  L.  105-393). 
DATES:  Effecti\ie  date:  February  11, 1999. 
Comment  date:  Comments  are  due  on 
or  before  April  5, 1999. 
ADDRESSES:  Send  comments  to  Edward 
M.  Levin,  Chiejf  Counsel,  Economic 
Development  Administration,  U.S. 
Department  of  Commerce,  Herbert  C. 
Hoover  Buildiig,  1401  Constitution 
Avenue,  NW,  Room  7005,  Washington, 
DC  20230         I 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  M.  Levin,  Chief  Counsel, 
Telephone  Nuiiber  202-482-4687,  fax 
202-482-56711  and  e-mail 
ELevin@doc.gcjv. 

SUPPl.EMENTARt  INFORMATION: 
Background 

The  Econom  c  Development 
Administratiort  (EDA)  was  reauthorized 
for  a  five-year  period  by  legislation 
enacted  on  November  13,  1998. 
Congress  had  not  authorized  the  agency 
since  1982.  This  legislative 
accomplishmeat  will  create  stability 
and  opportunities  for  EDA  to  better 
serve  economidally  distressed 
communities  across  the  country. 

EDA  continues  to  take  steps  toward 
improving  its  pirogram  delivery,  policies 


and  procedures 


responsive  to  tliose  whom  it  serves.  In 


Old  section 


§300.1 


and  to  be  more 


step  with  the  National  Performance 
Review  and  Paperwork  Reduction  Act, 
EDA  had  completely  revised  its 
regulations,  thereby  creating  fewer 
burdens  on  and  making  them  more 
accessible  to  the  public.  This  interim- 
final  rule  continues  EDA's  efforts  in  this 
regard. 

Description  of  Major  Changes 

This  interim-final  rule  removes,  adds, 
redesignates  and  revises  parts  and 
sections  of  EDA's  regulations  at  13  CFR 
Chapter  III  to  implement  Pub.  L.  105- 
393  and  to  continue  the  streamlining 
and  plain  language  initiatives  of  this 
administration.  Significant  changes  are 
described  below. 

Removals  of  Parts  and  Sections 

Certain  parts  and  sections  have  been 
removed  because  the  programs  to  which 
these  regulations  apply  were  deleted  by 
Pub.  L.  105-393  as  follows:  Part  302 
Economic  Development  Districts, 
Subpart  B — Standards  for  Designation, 
Modification,  and  Termination  of 
Economic  Development  Centers  and 
Subpart  C,  Financial  and  Other 
Assistance  to  Economic  Development 
Centers  and  Districts;  part  312, 
Supplemental  and  Basic  Assistance 
Under  Section  304  of  the  Act;  references 
to  and  requirements  under  the  Public 
Works  Impact  Program  in  parts  301  and 
305  and  §  316.3;  §  305.10  Construction 
cost  increases;  §  316.2  Certification  as  to 
waste  treatment,  and  §  316.5  Electric 
and  gas  facilities. 

Other  parts  and  sections  were 
removed  to  streamline  and  simplify  the 
rules  such  as:  §  302.1  Authorization  of 
Economic  Development  Districts,  and 
§  305.12  Variance  in  cost  of  grant 
projects. 

New  Parts  and  Sections 

New  parts  and  sections  have  been 
added  to  implement  Pub.  L.  105-393  as 
follows:  Pursuant  to  sec.  302  of  Pub.  L. 
105-393,  new  language  has  been  added 
in  §§  301.3,  305.3  and  308.5  on 
requirements  for  strategies  for  public 
works  and  economic  adjustment 
projects  (except  for  planning);  pursuant 
to  sec.  601  of  Pub.  L.  105-393,  with 
EDA's  prior  written  approval  EDA  may 
release  its  grant  related  property 
interests  20  years  after  the  grant  award, 
and  §  314.11(b)  releases  all  real  and 
personal  property  in  projects  funded 
under  Pub.  L.  94-369,  as  amended  by 

Table  of  Changes 


Pub.  L.  95-28.  Other  sections  have  been 
added  in  light  of  new  provisions  in  Pub. 
L.  105-393,  such  as  §  316.13  Economic 
development  information  clearinghouse, 
§  316.17  Acceptance  of  certifications  by 
apphcants,  and  §  316.18  Reports  by 
recipients,  and  part  318  Evaluations  of 
Economic  Development  Districts  and 
University  Centers. 

New  parts  of  sections  have  been 
added  for  other  reasons,  for  example, 
§  314.3(c)  defines  "adequate 
consideration"  to  distinguish  it  from  fair 
market  value;  and  §  314.7(c)  provides 
exceptions  to  the  title  requirement  when 
for  example,  a  railroad  or  state  or  local 
highway  is  part  of  the  EDA  funded 
project. 

Significant  Revisions 

Part  301 — Designation  of  Areas  has 
been  substantially  rewritten  because 
under  Pub.  L.  105-393  areas  designated 
by  EDA  prior  to  the  effective  date  of 
Pub.  L.  105-393  will  no  longer  be  so 
designated  and  areas  thereafter  will  be 
determined  on  a  project  by  project  basis 
(for  public  works  and  economic 
adjustment  projects,  except  for  planning 
activities);  and  §  316.2  has  been 
redesignated  and  substantially  changed 
to  more  accurately  reflect  statutory 
intent  and  practices  and  procedures  for 
determining  if  a  project  would  result  in 
excess  capacity. 

Other  significant  changes — Grant  rates 
have  been  modified  at  §  301.4  to  cover 
all  EDA  grants  (not  just  public  works 
awards)  and  to  reflect  changed 
unemployment  conditions;  and  §  308.3 
has  been  changed  to  revise  area  criteria 
for  economic  adjustment  projects  to 
emphasize  unique  economic  adjustment 
tools. 

Note 

•  EDA  has  recently  established  a  task  force 
to  examine  its  Revolving  Loan  Fund  (RLF) 
program  as  described  in  part  308  of  these 
rules.  The  results  of  this  task  force  may  lead 
to  changes  in  EDA's  RLF  program. 

•  An  interest  rate  buy  down  program  (see 
§  308.3),  is  being  considered  under  EDA's 
Economic  Adjustment  program.  Suggestions 
on  structuring  and  implementing  such  a 
program  are  welcome. 

•  As  part  of  the  economic  development 
clearinghouse  described  in  §  316.14,  EDA's 
Office  of  Economic  Development  Infonnation 
is  accessible  on  the  internet  web  sites  at 
http://www.doc.gov/eda  and  http:// 
netsite.esa.doc.gov/oeci. 


New  section 


§300.1 


Description  of  change 


Renamed  and  changed  for  Plain  Language 
purposes. 
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Old  section 


Part  301 — Designation  of  areas 
§§301.1-301.16 


§  302. 1  „.... 

§302.2 

§302.3 

§302.4 

§302.5 

§302.6 

§302.7 

§302.8 

§302.9 

§§302.10-302.19 

Part    303 — Overall    Economic    Development 
Program. 

§303.1 

§§303.2,  303.3  

§§303.4,  303.5,  303.6  

§304.1  

§304.2 

Part  305— Public  Works  and  Development  Fa- 
cilities Program. 
§305.2 

§§305.3,  305.4  

§§305.5,  305.6  „ 

§305.7 

§§305.8,  305.9  

§305.10 

§  305.1 1  

§305.12 

§305.13 

Part  306  [Resented];  Part  307— Local  Tech- 
nical Assistance,  University  Center  Tech- 
nical Assistance,  National  Technical  Assist- 
ance, Research  and  Evaluation  and  Plan- 
ning—Subpart  E — Economic  Development 
Districts  American  Indian  Tribes  and  Rede- 
velopment Areas  Ecorwmic  Development 
Planning  Grants  and  Subpart  F— State  and 
Urt>an  Development  Planning  Grants. 

Part  307— Local  Technical  Assistance,  Univer- 
sity Center  Technical  Assistance,  National 
Technical  Assistance,  Research  arxj  Evalua- 
tion and  Planning. 

§307.2 


§§307.3,  307.4 


Table  of  Changes— Continued 


New  section 


Part  301— General  eligibility  and  grant  rate  re- 
quirements. 

§§  301 .1-301 .4  

§302.2  

§302.3  

§302.4  

§302.4  

§302.5  

§302.6  

§  301 .4(d)  

§302.7  

Part  303— Planning  Process  and  Strategies  for 
District  and  Other  Planning  Organizations 
Supported  t>y  EDA. 

§303.1  

§§3b3!2!  m3 "!!!!!!!!!!!"!"!!!!!!!!!!™!!"™!!!!!!!!"' 

§§304.1,  304.2  

§§307.11.  307.14  

§300.2  

§305.3  ^ 

§305.2  

§305.4 ; 

%3C6Jd  Z'"Z"""Z""ZZZZZZ^^Z^Z^. 

§305.7  

Part  306— Planning  Assistance 


Part  307— Local  Technical  Assistance,  Univer- 
sity Center  Technical  Assistance,  National 
Technical  Assistance,  Training,  Research 
and  Evaluation. 

§300.2  


§3072 


Description  of  change 


Renamed. 

Removed  since  under  Pub.  L.  105-393  there 
is  no  longer  area  designation  except  on  a 
project-by-project  basis. 

New  §§  include  information  and  requirements 
atxjul  applicants,  area  eligibility,  strategy  re- 
quired and  grant  rates. 

Renx)ved. 

Redesignated  and  modified  for  Plain  Lan- 
guage purposes. 

Redesignated  and  nrxxlified  for  Plain  Lan- 
guage purposes. 

Redesignated  and  modified  for  Plain  Lan- 
guage purposes. 

Redesignated  and  modified  for  Plain  Lan- 
guage purposes. 

Made  part  of  this  new  section. 

Redesignated  and  streamlined. 

Redesignated,  nxtdified  and  streamlined. 

Redesignated,  terminology  modified,  and  por- 
tions removed  since  Economic  Development 
Centers  are  no  longer  part  of  PWEDA 

New  under  Pub.  L  1 05-393. 

Renwved  since  Economic  Development  Cen- 
ters are  no  longer  part  of  PWEDA. 

Renamed. 


Renamed  and  modified  to  add  definitions  and 
streamlined. 

Removed. 

Renamed  and  revised  for  Plain  Language  pur- 
poses and  consistent  with  Pub.  L  105-393. 

Renamed  and  revised  to  make  more  acces- 
sit>le  to  reader. 

Renanted  and  redesignated  to  implement  Pub. 
L  105-393. 

Part  305— Grants  for  Put)lic  Worths  and  Devel- 
opment Facilities  Renamed. 

Renamed  and  applicatjie  to  all  programs. 

Application  requirements. 

Renamed,  merged  and  nxxjified  to  implement 
Pub.  L  105-393. 

Renanrted,  combined  and  modified  to  imple- 
ment Pub.  L.  105-393. 

Renrwved. 

Renamed  and  applicat)le  to  all  programs. 

Removed. 

Redesignated  and  revised  to  make  more  ac- 
cessible to  reader. 

Removed. 

Redesignated. 

Added  for  guidelines  and  reports. 

Renamed  and  revised  under  Pub.  L  105-393 
and  for  Plain  Language  purposes. 


Renamed  consistent  with  Pub.  L  105-393. 


Redesignated  to  apply  to  all  programs  and  this 

progiam  in  particular. 
Renamec,  merged  arxJ  revised  to  make  more 

accessible  to  reader. 
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§307.5 


§307.6 
§307.7 


§§307.8.307.9 
§307.10 


Table  of  Changes— Continued 


OkJ  section 


Subpart    C — Najtional    Technical    Assistance. 

Subpart  D — Research  and  Evaluation. 
§§307.11,  307.1B  


§§307.12.  307.17  

§§307.13.  307.'J4,  307.18,  307.19 


§§307.15.30741 

§307.20 

§§30722 


§§307.27,307.^ 
§307.28 


§307.23 

§§307.24,307.30 

§§307.25,  307.^6,  307.31,  307.32 


Part  308— Requirements  for  Grants  Under  the 

Title  IX  Economic  Adjustment  Program. 
§308.2 


§308.3 

§308.4 

§§308.5,308.6 


§308.7 

Part  312 — Supijlemental  and  Basic  Assistance 

Under. 
Part  3 14— Property 
§314.9 


§316.2  ... 
§316.3  ... 
§316.4  ... 
§316.5  ... 
§316.6  ... 
§316.7  ... 
§316.8  ... 
§316.9  ... 
§316.10 
§316.11 
§316.12 
§316.13 


New  section 


§307.3 

§307.4 
§3002 

§307.5 

§307.6 


Subpart    C — National    Technical    Assistance, 

Training,  Research,  and  Evaluation. 
§307.7  


§3002 
§307.8 
§307.9 


Description  of  change 


§306.1 


§3002 
§3062 


§§306.3.  306.4 
§302.3  


Part  308 — Requirements  for  Ecorromic  Adjust- 
ment Grants. 
§308.3  


§§308.5.3002 

§3082  

§308.4  


§308.6  

Section  304  of  the  Act 


Part  314— Property  Management  Standards  ... 
§314.9  

Subpart  D— Release  of  EDA's  Property  Inter- 
est 


§3162 
§316.3 


§316.4 
§316.5 
§316.6 
§316.7 
§316.8 
§316.9 


§316.10  

§§316,11-316.18 


§316.19 


Part  318— Evaluations  of  Economic  Develop- 
ment Districts  and  University  Centers. 


Renamed,  redesignated  and  revised  to  make 
more  accessible  to  reader  and  in  accord- 
ance with  Pub.  L.  105-393. 

Redesignated. 

Redesignated  to  apply  to  all  programs  and  this 
program  in  particular. 

Renamed,  merged  and  revised  to  make  more 
accessible  to  reader. 

Renamed,  redesignated  eind  revised  to  make 
more  accessit)le  to  reader  and  in  accord- 
ance with  Pub.  L.  105-393. 

Renamed,  merged  and  redesignated  to  be 
consistent  with  Pub.  L.  105-393. 

Redesignated,  merged  and  revised  to  make 
rTx>re  accessilJle  to  reader. 

Renanied  and  merged  as  applicable  to  all  pro- 
grams and  to  this  program  in  particular. 

Renamed,  merged  and  revised  to  make  rTK>re 
accessible  to  reader. 

Renamed,  revised  and  nxxjified  for  Plain  Larv 
guage  purposes. 

Rennoved— will  b>e  in  Notice(s)  of  Funding 
Availability — Request  for  Proposals. 

Redesignated,  merged  and  revised  consistent 
with  Pub.  L  105-393. 

Removed. 

Applicable  to  all  programs. 

Renamed,  merged,  streamlined  and  modified 
for  Plain  Language  purposes. 

Redesignated  and  made  consistent  with  Pub. 
L  105-393. 

Part  of  new  provision  on  District  Organiza- 
tions. 

Renamed  consistent  with  Pub.  L  105-393. 

Renamed  and  revised  to  make  more  acces- 
sible to  reader. 

Renamed  and  revised  to  be  more  accessible 
to  readers  and  app(\caiAe  to  all  programs. 

Renamed  and  revised  for  consistency  with 
Pub.  L  105-393. 

Renamed,  merged  and  modified  to  implement 
Pub.  L.  105-393  and  to  be  rrwre  accessible 
to  readers. 

Renamed  and  streamlined. 

Renx)ved  as  no  longer  in  effect. 

Renamed. 

Renamed  and  expanded  to  refer  to  title  re- 
quirements. 

Added  to  implement  provision  of  Pub.  L.  105- 
393  and  to  clarify  EDA's  property  release 
requirements. 

Removed  as  no  longer  in  effect. 

Redesignated  and  clarified. 

Redesignated. 

Removed  as  no  longer  in  effect. 

Redesignated. 

Redesignated. 

Redesignated. 

Redesignated. 

Redesignated  and  clarified. 

Redesignated. 

Removed  as  included  in  §  31 6.8. 

Renamed  and  modified. 

Added  to  implement  provisions  of  Pub.  L. 
105-393. 

Added  to  replace  current  procedures  arxj  re- 
quirements. 

Added  to  implement  provisions  of  Pub.  L. 
105-393. 
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Savings  Clause 

The  rights,  duties,  and  obligations  of 
all  the  parties  pursuant  to  parts,  sections 
and  portions  thereof  of  the  Code  of 
Federal  Regulations  removed  by  this 
rule  shall  continue  in  effect,  except  that 
EDA  may  waive  administrative  or 
procedural  requirements  of  provisions 
removed  by  this  rule. 

Executive  Orders  12866  and  12875 

This  rule  has  been  determined  to  be 
significant  for  the  purposes  of  E.O. 
12866,  Regulatory  Planning  and  Review. 
In  addition,  it  has  been  determined  that, 
consistent  with  the  requirements  of  E.O. 
12875.  Enhancing  Intergovernmental 
Partnership,  this  interim  final  rule  will 
not  impose  any  unfunded  mandates 
upon  State,  local,  and  tribal 
governments. 

Notice  and  Comment 

This  rule  is  not  subject  to  the 
rulemaking  requirements  of  5  U.S.C.  553 
because  it  relates  to  pubUc  property, 
loans,  grants,  benefits,  and  contracts,  5 
U.S.C.  553(c)(2),  including  the  provision 
of  prior  notice  and  an  opportimity  for 
public  comment  and  delayed  effective 
date. 

No  other  law  requires  that  notice  and 
opportunity  for  comments  be  given  for 
this  rule. 

However,  because  the  Department  is 
interested  in  receiving  comments  fi-om 
those  who  will  benefit  fi'om  the 
amendments,  this  rule  is  being  issued  as 
interim  final.  Public  comments  on  the 
interim  final  rule  are  invited  and  should 
be  sent  to  the  address  or  numbers  listed 
in  the  ADDRESSES  and  FOR  FURTHER 
INFORMATION  CONTACT  sections  above. 
Comments  received  by  April  5, 1999 
will  be  considered  in  promulgating  a 
final  rule. 

Note:  EDA  is  particularly  interested  in 
comments  relating  to  its  use  of  Plain 
Language  in  order  to  make  these 
requirements  more  readily  accessible  to  the 
public. 

Regulatory  Flexibility  Act 

Since  notice  and  an  opportimity  for 
comment  are  not  required  to  be  given 
for  the  rule  under  5  U.S.C.  553  or  any 
other  law,  under  sections  603(a)  and 
604(a)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  no  initial  or  final 
Regulatory  Flexibility  Analysis  is 
required,  and  none  has  been  prepared. 

Paperwork  Reduction  Act 

This  regulation  imposes  new 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501), 
as  amended,  but  has  been  cleared  imder 
0MB 's  Emergency  Clearances  process 


under  OMB  approval  numbers:  0610- 
0093; 0610-0094; 0610-0095;  0610- 
0096  and  will  expire  on  July  31, 1999. 
To  remain  effective  after  such  expiration 
date,  EDA  must  receive  OMB's  final 
clearance  and  display  a  airrently  valid 
OMB  control  number.  If  such  final 
clearance  is  not  obtained  after  the 
expiration  date  of  the  Emergency 
Clearance  so  that  a  currently  valid  OMB 
control  niunber  is  not  displayed, 
applicants  and  recipients  will  not 
thereafter  be  required  to  submit 
information  requested  pursuant  to  this 
rule. 

The  information  is  needed  to 
determine  eligibility  of  those  applicants 
and  projects  and  to  monitor  projects  for 
compliance  with  EDA's  construction  or 
Revolving  Loan  Fimd  requirements,  as 
applicable.  EDA  then  uses  information 
obtained  in  these  collections  to  help 
carry  out  its  mission  to  aid 
economically  distressed  areas  of  the 
Nation.  Responses  to  requests  for 
information  are  necessary  under  Pub. 
Law  105-393  for  obtaining  and  for 
keeping  benefits.  The  reporting  burden 
for  this  collection  is  estimated  to  be 
approximately  7  burden  hours  for  the 
Proposal;  approximately  50  burden 
hoiu-s  for  the  Application; 
approximately  18  biu-den  hoius  for 
Requirements  for  Approved 
Construction  Projects;  approximately 
240  burden  hours  for  the  CED  Strategy 
Guidelines;  and  approximately  76 
biuden  hours  for  the  series  of 
Guidelines  for  the  Revolving  Loan 
program,  including  the  time  for 
gathering  and  maintaining  the  data 
needed  for  completing  and  reviewing 
the  collection  of  information.  Comments 
are  invited  on:  (a)  whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  acciu-acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quafity,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biu-den  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Comments  regarding  these 
burden  estimates  or  any  other  aspects  of 
the  collection  of  information,  including 
suggestions  for  reducing  the  burdens, 
should  be  forwarded  to  Edward  M. 
Levin,  Chief  Counsel,  Economic 
Development  Administration,  U.S. 
Department  of  Commerce,  Herbert  C. 
Hoover  Building,  1401  Constitution 
Avenue,  NW,  Room  7005,  Washington, 


DC  20230  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  (Attention  EDA 
Desk  Officer). 

Administrative  Procedure  Act  and 
Regulatory  Flexibility  Act 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  reviewed  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612.  It  has 
been  determined  that  this  interim  final 
rule  does  not  have  significant 
Federalism  implications  to  warrant  a 
full  Federalism  Assessment  under  the 
principles  and  criteria  contained  in  E.O. 
12612. 

List  of  Subjects 

13  CFR  Part  300 

Reporting  and  recordkeeping 
requirements;  Non-profit  organizations; 
American  Indians. 

13  CFR  Part  301 

Grant  Programs;  Community 
Development;  American  Indians. 

13  CFR  Part  302 

Community  Development;  Grant 
programs-community  development; 
Technical  assistance. 

13  CFR  Part  303 

Community  Development;  Grant 
programs-community  development. 

13  CFR  Part  304 

Selection  and  evaluation. 

13  CFR  Part  305 

Community  development; 
Commimity  facilities;  Grant  programs- 
commimity  development. 

13  CFR  Part  306 

Community  development;  Grant 
program  s-commimity  development. 

13  CFR  Part  307 

Business  and  industry;  Community 
development;  Commimity  facifities; 
Grant  programs-business;  Grant 
programs-community  development; 
Research;  Technical  Assistance. 

13  CFR  Part  308 

Business  and  industry;  Community 
development;  Community  facilities; 
Grant  programs-business;  Grant 
programs-community  development; 
An:3rican  Indians;  Manpower  training 
programs;  Mortgages;  Research; 
Technical  assistance. 
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development;  Grant 
development. 


practice  and 

development; 
business;  Technical 
adjustment  assistance. 


13  CFR  Part  311^ 

Community 
programs-comih  unity 

13  CFR  Part  315 

Administrati  ve 
procedure;  Con  imunity 
Grant  program! 
assistance;  Traiie 

13  CFR  Part  315 

Community  i  levelopment;  Grant 
programs-community  development; 
Freedom  of  Inf  )rmation;  Uniform 
Relocation  Act  Loan  programs- 
business;  Loan  programs-community 
development;  Invironmental  protection; 
Record  retentit  n;  Records. 

13  CFR  Part  317 

Civil  rights;  lex  discrimination. 
13  CFR  Part  318 

Colleges  and  universities. 

For  the  reasons  set  forth  in  the 
preamble.  13  OFR  Chapter  III  is  revised 
to  read  as  follokvs: 

CHAPTER  III— OEPARTMENT  OF 
COMMERCE.  ECONOMIC  DEVELOPMENT 
ADMINISTRATION 

Part 
300 
301 


302 


303 


304 

305 

306 
307 


ifor 


General  In 

General  El 
Requiremei^s 

Economic 
standards 
and  terminal 

Planning 
District  and 
Organizatiotis 

General  Select 
Evaluation 

Grants  for 
Developme 

Planning 

Local  Tecl : 
Center  TecHnical 
Technical 
Research,  a 


308     Requirem(  nts 
Adjustment  Grants 
[Rese-vedj. 


309-313 

314  Property. 

315  Certificati^) 
Assistance 

316  General 
Assistance 

317  Civil  Righf: 

318  Evaluati 
Economic 


brmation. 

gibility  and  Grant  Rate 


3evelopment  Districts; 
designation,  modification 
ion. 
rtrocess  and  Strategies  for 
Other  Planning 
Supf)orted  by  EDA. 
ion  Process  and 
Criteria. 

Public  Works  and 
t  Facilities, 
jissistance. 
nical  Assistance,  University 
Assistance,  National 
/Assistance,  Training, 
Evaluation, 
for  Economic 


I  id  I 


n  and  Adjustment 
or  Firms. 
Requirements  for  Financial 


01  IS 


of  University  Centers  and 
development  Districts. 


PART  300— GENERAL  INFORMATION 


Sec. 

300.1 

300.2 

300.3 

300.4 


Introduition  and  purpose. 

Definiti(ms 

OMB  CO  a 

Econom  ic 
Administrat 
Regional  a^d 


Representa  ives 


Authority:  42 
Commerce  Orgi  nizat 


trol  numbers. 

Development 
ion — Washington,  DC, 

Economic  Development 


U.S.C.  3211;  Department  of 
ion  Order  10—4. 


§300.1    Introduction  and  Purpose. 

(a)  Introduction.  Is  your  community 
suffering  from  severe  economic  distress 
(e.g.,  high  imemployment,  low  income, 
sudden  economic  changes,  etc.)?  Are 
you  a  representative  of  a  State  or  local 
unit  of  government,  Indian  tribe,  public 
or  private  nonprofit  organization, 
educational  institution,  or  community 
development  corporation  looking  for 
grant  assistance  to  enhance  your 
opportunities  for  economic 
development?  If  so,  these  regulations  of 
the  Economic  Development 
Administration  (EDA)  of  the  U.S. 
Department  of  Commerce  may  be  of 
help.  These  regulations  tell  you  the 
purpose  of  EDA  and  outline  the  program 
requirements,  project  selection  process, 
project  evaluation  criteria,  and  other 
relevant  matters.  The  information  in 
these  regulations  covers  grant  programs 
of  EDA  that  provide  financial  awards  for 
the  following: 

•  Public  Works  and  Development 
Facilities; 

•  Planning: 

•  Research,  Evaluation,  Training  and 
Technical  Assistance: 

•  Trade  Adjustment  Assistance:  and 

•  Economic  Adjustment  Assistance. 

(b)  What  is  the  Purpose  of  the 
Economic  Development 
Administration? 

(1)  Many  communities  lag  behind  and 
suffer  economic  distress  in  one  form  or 
another,  such  as: 

•  High  unemployment: 

•  Low  income; 

•  Underemployment: 

•  Outmigration; 

•  Sudden  economic  changes  due  to  the 
restructuring  or  relocation  of  industrial  firms; 

•  Closing  or  realignment  of  defense  bases 
or  cutbacks  in  defense  procurement: 

•  Economic  impact  of  natural  disasters  or 
other  emergencies; 

•  Actions  of  the  Federal  government  (such 
as  environmental  requirements)  that  curtail 
or  remove  economic  activities;  and 

•  Impacts  of  foreign  trade. 

(2)  The  purpose  of  the  Economic 
Development  Administration  is  to 
address  economic  problems  affecting 
economically  distressed  rural  and  urban 
communities;  by  helping  them: 

(i)  Develop  and  strengthen  their 
economic  development  planning  and 
institutional  capacity  to  design  and 
implement  business  outreach  and 
development  programs;  and 

(ii)  Develop  or  expand  public  works 
and  other  facilities,  financing  tools,  and 
resources  that  will  create  new  job 
opportunities,  save  existing  jobs,  retain 
existing  businesses,  and  support  the 
development  of  new  businesses. 

(3)  To  promote  a  strong  and  growing 
economy  throughout  the  United  States, 


EDA  works  in  partnership  with  State 
and  local  governments,  Indian  tribes 
and  local,  regional,  and  State  pubUc  and 
private  nonprofit  organizations.  With 
them  EDA  develops  and  carries  out 
comprehensive  economic  development 
strategies  that  address  the  economic 
problems  of  distressed  communities. 
EDA  helps  such  communities  increase 
their  economic  development  capacities 
so  that  they  can  take  advantage  of 
existing  resources  and  development 
opportunities. 

§300.2    Definitions. 

Unless  otherwise  defined  in  other 
parts  or  sections  of  this  Chapter,  the 
terms  listed  are  defined  as  follows: 

Comprehensive  Economic 
Development  Strategy.  CED  Strategy,  or 
strategy  means  a  strategy  approved  by 
EDA  under  §  301.3  of  these  regulations. 

Department  means  the  Department  of 
Commerce. 

Economic  Development  District  or 
district: 

(1)  Means  any  area  in  the  United 
States  that  has  been  designated  by  EDA 
as  an  Economic  Development  District 
under  §  302.1  of  these  regulations;  and 

(2)  Includes  any  Economic 
Development  District  designated  by 
EDA  under  sec.  403  of  the  Public  Works 
and  Economic  Development  Act  of 
1965,  as  amended,  as  in  effect  on  the 
day  before  the  effective  date  of  Public 
Law  105-393. 

EDA  means  the  Economic 
Development  Administration  in  the  U.S. 
Department  of  Commerce  when  a  place 
or  agency  is  intended,  and  refers  to  the 
headquarters  office  in  Washington,  D.C.. 
or  a  regional  office,  as  appropriate;  or  it 
means  the  Assistant  Secretary  of 
Commerce  for  Economic  Development 
or  his/her  designee  when  a  person  is 
intended.  The  locations  of  EDA's  offices 
are  listed  each  year  in  a  Notice  of 
Funding  Availability  (NOFA).  The 
general  information  telephone  number 
for  EDA  is  (202)  482-2309. 

Eligible  applicant  means: 

(1)  In  general, — 

(i)  An  entity  qualified  to  be  an  eligible 
recipient,  or 
(ii)  Its  authorized  representative. 

(2)  Except  in  the  case  of  Research. 
Evaluation,  Training,  or  Technical 
Assistance  grants  under  part  307,  a 
private  individual  or  for-profit 
organization  cannot  be  an  eligible 
applicant. 

Eligible  recipient  means 

(1)  In  general, — 

(i)  An  area  described  in  §  301.2  of 
these  regulations; 

(ii)  An  Economic  Development 
District; 

(iii)  An  Indian  tribe  or  a  consortium 
of  Indian  tribes; 
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(iv)  A  State; 

(v)  A  city  or  other  political 
subdivision  of  a  State  or  a  consortium 
of  political  subdivisions; 

(vi)  An  institution  of  higher  education 
or  a  consortium  of  institutions  of  higher 
education;  or 

(vii)  A  public  or  private  nonprofit 
organization  or  association  acting  in 
cooperation  with  officials  of  a  poUtical 
subdivision  of  a  State. 

(2)  In  the  case  of  Research, 
Evaluation,  Training,  and  Technical 
Assistance  grants  under  part  307, 
eligible  recipient  also  includes  private 
individuals  and  for-profit  organizations. 

Federal  agency  means  a  department, 
agency,  or  instrumentality  of  the  United 
States. 

Financial  assistance  means  grant. 

Grant  means  the  non-procurement 
award  of  EDA  funds  to  an  eligible 
recipient  under  PWEDA  or  the  Trade 
Act.  as  applicable.  The  term  includes  a 
cooperative  agreement,  writhin  the 
meaning  of  chapter  63  of  title  31,  United 
States  Code. 

Indian  tribe  means  any  Indian  tribe, 
band,  nation,  pueblo,  or  other  organized 
group  or  community,  including  any 
Alaska  Native  Village  or  Regional 
Corporation  (as  defined  in  or 
established  luider  the  Alaska  Native 
Claims  Settlement  Act  (43  U.S.C.  1601 
et  seq.)),  that  is  recognized  as  eligible  for 
the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians.  The 
term  includes:  The  governing  body  of  a 
tribe,  nonprofit  Indian  corporation 
(restricted  to  Indians),  Indian  authority, 
or  other  nonprofit  tribal  organization  or 
entity,  provided  that  the  tribal 
organization  or  entity  is  wholly  owned 
by,  and  established  for  the  benefit  of, 
the  tribe  or  Alaska  Native  Village. 

Local  share,  matching  share  or  local 
share  match  are  used  interchangeably  to 
mean  non-Federal  funds  or  goods  and 
services  provided  by  recipients  or  third 
parties  that  are  required  as  a  condition 
of  a  grant,  and  includes  funds  from 
other  Federal  agencies  only  if  there  is 
statutory  authority  allowing  such  use. 

Notice  of  Funding  Availability  or 
NOFA,  refers  to  the  notice  or  notices 
EDA  publishes  each  year  in  the  Federal 
Register  and  on  EDA's  internet  web  site, 
http://www.doc.gov/eda,  describing  the 
available  amounts,  particular 
procedures,  priorities,  and  special 
circumstances  for  the  EDA  grant 
programs  for  that  year. 

OEDF  (Overall  Economic 
Development  Program),  as  the  term  is 
used  in  part  317  (Civil  Rights)  of  this 
chapter,  means  CED  Strategy  developed 
in  accordance  with  part  303  of  this 
chapter. 


PWEDA  means  the  Public  Works  and 
Economic  Development  Act  of  1965,  as 
amended  (Pub.  L.  89-136,  42  U.S.C. 
3121  ef  seq.),  including  the 
comprehensive  amendments  by  the 
Economic  Development  Administration 
Reform  Act  of  1998  (Pub.  L.  105-393). 
(The  term  "PWEDA"  was  used  to  refer 
to  EDA's  authorizing  legislation  as  it 
was  in  efi^ect  before  the  effective  date  of 
PubUc  Law  105-393,  signed  into  law  on 
November  13,  1998.  In  these 
regulations,  the  term  "PWEDA"  refers  to 
the  legislation  as  currently  amended  by 
the  1998  law.) 

Project  means  the  activity  or  activities 
the  ptupose  of  which  fulfills  EDA 
program  requirements  and  that  EDA 
funds  in  whole  or  in  part. 

Proposed  District  means  a  geographic 
entity  composed  of  one  or  more  eligible 
areas  proposed  for  designation  as  an 
Economic  Development  District. 

Recipient  and  grantee  are  used 
interchangeably  to  mean  an  entity 
receiving  funds  fi-om  EDA  under 
PWEDA  or  the  Trade  Act,  as  applicable, 
and  includes  any  EDA  approved 
successor  to  such  recipient. 

State  means  a  State,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  U.S.  Virgin  Islands,  Guam. 
American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  the 
Republic  of  the  Marshall  Islands,  the 
Federated  States  of  Micronesia,  and  the 
Republic  of  Palau. 

The  Trade  Act  means  Title  II, 
Chapters  3  and  5,  of  the  Trade  Act  of 
1974,  as  amended  (19  U.S.C.  2341,  et 
seq.]. 

United  States  means  all  of  the  States. 

§300.3    0MB  Control  Numbers. 

(a)  This  table  displays  control 
numbers  assigned  to  EDA's  information 
collection  requirements  by  the  Office  of 
Management  and  Budget  ("OMB") 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980.  Pub.  L.  96-511.  EDA 
intends  that  this  table  comply  with 
Section  3507(0  of  the  Paperwork 
Reduction  Act,  requiring  agencies  to 
display  a  current  control  number 
assigned  by  the  Director  of  OMB  for 
each  agency  information  collection 
requirement. 

(b)  Control  Number  Table: 


13CFR  part  or  sec- 
tion where  identified 
and  described 


301 
302 
303 
304 
305 

306 


Current  OMB  control 
No. 


13  CFR  pan  or  sec- 
tion wtiere  kJentifted 
anddescnbed 

Current  OMB  control 
No. 

307  

308  

314  

315  

316  

0610-0094. 
0610-0094  and 

0610-0095. 
0610-0094. 
0610-0094. 
0610-0094. 

0610-0094. 
0610-0094. 
0610-0093. 
0610-0094. 
0610-0094  and 

0610-0096. 
0610-0094. 


§  300.4    Economic  Development 
Admlnlstration-WasMngton,  D.C.,  Regional 
and  Economic  Development 
Representatives. 

For  addresses  and  phone  nimibers  of 
the  Economic  Development 
Administration  in  Washington.  D.C., 
Regional  and  Field  Offices  and 
Economic  Development 
Representatives,  refer  to  EDA's  annual 
Fiscal  Year  (FY)  Notice  of  Funding 
Availability  (NOFA). 

PART  301— GENERAL  ELIGIBILITY 
AND  GRANT  RATE  REQUIREMENTS 

Sec. 

301.1  Applicants. 

301.2  Area  eligibility. 

301.3  Strategy  required. 

301.4  Grant  rates. 

Authority:  42  U.S.C.  3211;  Department  of 
Commerce  Organization  Order  10-4. 

§301.1    Applicants. 

(a)  Eligible  applicants  are  defined  in 
§300.2  of  this  chapter. 

(b)  Except  as  otherwise  provided  in 
part  307,  a  public  or  private  nonprofit 
organization  applicant  must  include  in 
its  application  for  assistance,  a 
resolution  passed  by,  or  a  letter  signed 
by  an  authorized  representative  of,  a 
pohtical  subdivision  of  a  State  or  an 
Indian  tribe,  acknowledging  that  the 
applicant  is  acting  in  cooperation  with 
officials  of  the  political  subdivision  or 
Indian  tribe,  as  applicable. 

§301.2    Area  eligibility. 

(a)  EDA  awards  public  works  and 
development  facilities  grants  under  part 
305  and  economic  adjustment  grants 
under  part  308  for  projects  to  enhance 
economic  development  in  economically 
distressed  areas. 

(b)  An  area  is  eligible  for  a  project 
grant  under  part  305  or  308  if  it  has  one 
of  the  following: 

(1)  An  unemployment  rate  that  is,  for 
the  most  recent  24-month  period  for 
which  data  are  available,  at  least  one 
percent  greater  than  the  national  average 
unemployment  rate.  For  example,  if  the 
national  average  unemployment  rate  is 
6  percent,  an  area  is  eligible  imder  this 
provision  if  it  has  an  unemployment 
ra»e  of  7  percent. 

(?)  Per  capita  income  that  is,  for  the 
most  recent  period  for  which  data  are 
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available,  80 
national  aver; 
(3)  A  sped 
EDA,  arising 
severe  unera 
adjustment 
severe  short- 


in  economic 
(i)  Substantial 

population  loiis 
(ii)  Underei  ipl 

employment 

time  or  at  less 


J  lercent  or  less  of  the 
;e  per  capita  income, 
need,  as  determined  by 
I  rom  actual  or  threatened 
p  loyment  or  economic 
ems  resulting  from 
t*rm  or  long-term  changes 
conditions,  for  example: 
outmigration  or 


of 


abil 


traimng  or 

(iii)  Military 
realigiunents, 
reductions-in 
Energy  defen^ 
reductions; 

(iv)  Natural 
emergencies 

(v)  Extraordinary 


resources; 

(vi)  Closure 
industrial 


that  does  not 
paragraph  (b) 


eligible,  prov 


oyment,  that  is, 
workers  at  less  than  full 
skilled  tasks  than  their 
ities  permit; 
base  closures  or 
defense  contractor 
force,  or  Department  of 
related  funding 


or  other  major  disasters  or 
depletion  of  natural 


or  restructuring  of 
essential  to  area 


fims 
economies;  oi 

(vii)  Destruptive  impacts  of  foreign 
trade. 

(c)  A  non-dtstressed  area 


I.e.,  an  area 
meet  the  criteria  of 
of  this  section]  within  an 


Economic  Development  District  is  also 


ded  the  project  will  be  of 


a  substantial  i  lirect  benefit  to  an  area 
that  meets  at  east  one  of  the  criteria  of 
paragraph  (b)  of  this  section.  A  project 
provides  substantial  direct  benefit  if  it 
provides  significant  employment 
opportunities  for  unemployed, 
underemployed  or  low  income 
residents. 

(d)  Normal  y  an  area  is  defined  by 
geographical)  political  boundaries,  e.g., 
city,  county,  ndian  reservation. 
However,  a  smaller  area  (without  regard 
to  political  boundaries)  is  also  eligible 
even  though  it  may  be  part  of  a  larger 
community  that  overall  is  experiencing 
low  distress.  When  the  boundaries  of 
the  project  area  differ  from  established 
political  boundaries,  the  project  area 
must  be  of  siafficient  size  appropriate  to 
the  proposedlproject,  and  the  applicant 
must  justify  tne  proposed  boundaries  in 
relation  to  the  project's  benefits  to  the 
area.  J 

(e)  Eligibility  is  determined  at  the 
time  that  EDA  receives  an  application 
and  is  based  on  the  most  recent  Federal 
data  availabl( !  for  the  area  where  the 


project  will  be  located  or  where  the 
substantial  direct  benefits  will  be 
received.  If  no  Federal  data  are  available 
to  determine  eligibility,  an  applicant 
must  submit  to  EDA  the  most  recent 
data  available  through  the  government 
of  the  State  in  which  the  area  is  located. 

(f)  EDA  may  reject  any  documentation 
of  eligibility  that  it  determines  is 
inaccurate. 

(g)  There  is  no  area  ehgibility 
requirement  for  a  project  grant  under 
part  306  or  307. 

(h)  EDA  will  describe  special  needs 
criteria  under  paragraph  (b)(3)  of  this 
section  in  a  NOFA. 

§301.3    Strategy  Required. 

(a)  To  be  eligible  for  a  project  grant 
under  part  305  or  308,  the  application 
for  assistance  must  include  a  CED 
Strategy  acceptable  to  EDA.  The 
applicant  may,  however,  incorporate  by 
reference  a  current  strategy  previously 
approved  by  EDA,  as  an  alternative  to 
including  the  strategy  in  the 
application.  (Exception:  A  strategy  is 
not  required  when  a  funding  request  is 
for  planning  assistance,  i.e.,  a  strategy 
grant,  under  part  308.)  The  strategy 
must: 

(1)  Be  the  result  of  a  continuing 
economic  development  planning 
process; 

(2)  Identify  the  economic 
development  problems  to  be  addressed 
using  the  assistance; 

(3)  Identify  past,  present,  and 
projected  future  economic  development 
investments  in  the  area  receiving  the 
assistance; 

(4)  Identify  the  public  and  private 
participants  in  the  investments  and  the 
sources  of  the  funding  for  them; 

(5)  Describe  how  the  problems 
identified  under  paragraph  (a)  (2)  of  this 
section  will  be  addressed,  in  a  manner 
that  promotes  economic  development 
and  opportunity,  fosters  effective 
transportation  access,  enhances  and 
protects  the  environment,  and  balances 
resources  through  sound  management  of 
development;  and 

(6)  Describe  how  the  activities 
described  under  paragraph  (a)  (5)  of  this 
section  will  contribute  to  the  solution  of 
the  problems. 

(b)  EDA  will  approve  as  acceptable  a 
strategy  that  it  determines  meets  the 
requirements  of  paragraph  (a)  of  this 


section.  The  strategy  may  be  one 
developed: 

(1)  With  EDA  assistance, 

(2)  Under  another  Federally 
supported  program,  or 

(3)  Through  a  local,  regional,  or  State 
process. 

(c)  In  determining  acceptability  of  a 
strategy,  EDA  will  take  into 
consideration  the  circumstances  of  the 
application,  so  that  for  instance  a 
strategy  accompanying  an  application 
for  assistance  immediately  following  a 
natural  disaster  will  require  less  depth 
and  detail  than  would  be  the  case  in 
other  circumstances. 

(d)  To  be  acceptable,  a  strategy  must 
be  approved  by  the  applicant's 
governing  body  within  one  year  prior  to 
the  date  of  application. 

§301.4    Grant  Rates. 

(a)  Except  as  otherwise  provided  for 
in  this  chapter,  the  amount  of  the  EDA 
grant  may  not  exceed  50  percent  of  the 
cost  of  the  project.  Cash  or  in-kind 
contributions,  fairly  evaluated  by  EDA, 
including  contributions  of  space, 
equipment,  and  services,  may  provide 
the  non-Federal  share  of  the  project 
cost.  In-kind  contributions  must  be 
eligible  project  costs  and  meet 
applicable  Federal  cost  principles  and 
uniform  administrative  requirements. 

(b)  EDA  may  supplement  the  Federal 
share  of  a  grant  project  where  the 
appUcant  is  able  to  demonstrate  that  the 
non-Federal  share  that  would  otherwise 
be  required  cannot  be  provided  because 
of  the  overall  economic  situation.  It  is 
not  necessary  for  an  appUcant  to  prove 
that  it  would  be  impossible  to  provide 

a  full  50  percent  non-Federal  share,  but 
it  must  show  circumstances  warranting 
any  reduction.  In  determining  whether 
to  provide  a  Federal  share  greater  than 
50  percent  for  a  project,  EDA  will  give 
due  consideration  to  the  applicant's 
economic  situation  and  the  relative 
needs  of  the  area.  In  the  case  of  Indian 
tribes,  EDA  may  reduce  or  waive  the 
non-Federal  share,  and  in  other  cases 
EDA  may  reduce  the  non-Federal  share 
of  the  cost  of  the  project  below  50 
percent,  in  accordance  with  the 
following  table,  showing  the  maximum 
Federal  grant  rate,  including  the 
supplement: 


Projects  of  Indpn  tribes  where  EDA  has  made  a  determination  to  waive  the  norvFederal  share  of  ttie  cost  of  the  project 

Projects  located  in  Federally-declared  disaster  areas  for  which  EDA  receives  an  application  for  assistance  within  one  year  of 
the  date  of  declaration,  and  for  which  the  President  estat)lished  a  rate  of  Federal  participation,  based  on  the  public  assistance 
grant  rate  ofithe  Federal  Emergency  Management  Agency  (FEMA)  for  the  disaster,  of  greater  than  80  percent  

Projects  of  Indian  tribes  where  EDA  has  made  a  determination  to  reduce  the  norvFederal  share  of  the  cost  of  the  project 


100 
(') 
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Projects 


Projects  of  States  or  political  sutxJivisions  of  States  that  have  exhausted  their  effective  taxing  andlor  t)orrowlng  capacity,  or  norv 
profit  organizations  that  have  exhausted  their  borrowing  capacity  ' 

Projects  located  in  Federally-declared  disaster  areas  for  which  EDA  receives  an  application  for  assistance  within  one  year  of 
the  date  of  declaration,  unless  the  applicant  or  the  area  is  otherwise  eligible  for  a  higher  rate  of  Federal  participation  under 
another  provision  of  this  section  

Projects  located  in  eligible  areas  where:  (1)  the  24-month  unemploynnent  rate  is  at  least  11  percent  and  is  at  least  225%  of  the 
national  average  or  (2)  the  per  capita  income  (PCI)  is  not  more  than  50%  of  the  national  average 

Projects  located  in  eligible  areas  that  are  not  eligible  for  a  higher  rate,  where:  (1)  the  24-month  unemployment  rate  is  at  least  9 
percent  and  is  at  least  180%  of  the  national  average  or  (2)  the  PCI  is  not  more  than  60%  of  the  national  average  

Projects  located  in  eligible  areas  that  are  not  eligible  for  a  higher  rate,  where:  (1)  the  24-month  unemployment  rate  is  at  least 
7.5  percent  and  is  at  least  150%  of  the  national  average  or  (2)  the  PCI  is  not  more  than  70%  of  the  national  average 

Projects  in  all  other  eligible  areas  

'  Less  than  1 00. 


Maximum 

grant  rates 

(percentage) 


(') 

80 

80 

70 

60 
50 


(c)  Projects  under  part  306  or  307  are 
eligible  for  maximum  grant  rates  as 
provided  in  those  parts. 

(d)  Projects  located  in  designated 
Economic  Development  Districts  are 
eligible  for  an  amount  of  additional 
Federal  grant  assistance  not  to  exceed 
10  percent  of  the  estimated  cost  of  the 
project,  provided 

(1)  The  project  applicant  is  actively 
peirticipating  in  the  economic 
development  activities  of  the  district; 

(2)  The  project  is  consistent  with  the 
strategy  of  the  district;  and 

(3)  The  non-Federal  share  of  the 
project  is  not  less  than  20  percent. 

(e)  EDA  may  make  grants  to 
supplement  grants  awarded  in  other 
Federal  grant  programs. 

(1)  Supplemental  grants  under 
paragraph  (e)  of  this  section  are  only 
available  for  projects: 

(i)  Under  Federal  grant  programs  that 

(A)  Provide  assistance  in  the 
construction  or  equipping  of  public 
works,  public  service,  or  development 
facilities,  and 

(B)  Are  designated  by  EDA  as  eligible 
for  supplemental  EDA  grants,  and 

(ii)  Are  consistent  with  a  strategy. 

(2)  EDA's  funds  combined  with  funds 
from  another  Federal  grant  program  may 
be  at  the  meiximum  EDA  grant  rate,  as 
set  forth  above,  even  if  the  other  Federal 
program  has  a  lower  grant  rate.  If  the 
other  Federal  program  has  a  grant  rate 
higher  than  the  maximum  EDA  grant 
rate  as  set  forth  above,  the  combination 
of  funds  may  exceed  the  EDA  rate 
provided  the  EDA  share  does  not  exceed 
the  EDA  rate. 

(f)  An  apphcant  is  eligible  for  the 
highest  applicable  maximum  grant  rate, 
as  set  forth  above,  in  effect  between  the 
time  EDA  invites  the  application  and 
the  time  the  project  is  approved.  The 
Federal  share  of  a  project  receiving  EDA 
grant  assistance  may  be  (and  often  is) 
less  than  the  maximum  grant  rate  for 
which  the  recipient  is  eligible. 


(g)  EDA's  NOFA  will  provide 
additional  criteria  to  ensure  that  the 
level  of  economic  distress  of  an  area, 
rather  than  a  preference  for  a  geographic 
area  or  a  speciHc  type  of  economic 
distress,  is  the  primary  factor  in 
allocating  assistance. 

PART  302— ECONOMIC 
DEVELOPMENT  DISTRICTS; 
STANDARDS  FOR  DESIGNATION, 
MODIFICATION  AND  TERMINATION 

Sec. 

302.1  Designation  of  economic 
development  districts. 

302.2  Designation  of  nonfunded  districts. 

302.3  District  organizations. 

302.4  District  organization  functions  and 
responsibilities. 

302.5  Modification  of  district  boundaries. 

302.6  Termination  and  suspension  of 
district  designation. 

302.7  Eligibility  of  non-distressed  areas. 
Authority:  42  U.S.C.  3211;  Department  of 

Commerce  Organization  Order  10-4. 

§302.1     Designation  of  Economic 
Development  Districts. 

EDA  will  designate  a  proposed 
district  as  an  Economic  Development 
District  with  the  concurrence  of  the 
State  or  States  in  which  the  District  will 
be  wholly  or  partially  located,  when  the 
proposed  district  meets  the  following 
requirements: 

fa)  It  is  of  sufficient  size  or 
population,  and  contains  sufficient 
resources,  to  foster  economic 
development  on  a  scale  involving  more 
than  a  single  eligible  area; 

(b)  It  has  an  EDA  approved  strategy 
which: 

(1)  Contains  a  specific  program  for 
intra-district  cooperation,  self-help,  and 
public  investment; 

(2)  Is  approved  bv  each  affected  State; 

(3)  Identifies  problems,  and 
conditions  underlying  economic 
distress  in  the  district;  and 

(4)  Promotes  economic  development 
opportunities,  plans  for  transportation 
access,  enhancement  and  protection  of 


the  environment  and  balances  resources 
through  sound  management  of 
development; 

(c)  It  contains  at  least  one  area, 
ehgible  for  assistance  under  §  301.2,  that 
has  been  identified  in  an  approved 
strategy; 

(d)  At  least  a  majority  of  the  counties, 
or  other  areas  as  determined  by  EDA, 
within  the  proposed  district  boundaries 
have  submitted  documentation  of  their 
commitment  to  support  the  economic 
development  activities  of  the  district; 

(e)  A  district  organization  has  been 
established  in  the  proposed  district 
which  meets  the  requirements  of 
§302.4;  and 

(f)  The  proposed  district  organization 
requests  such  designation. 

§  302.2    Designation  of  nonfunded 
districts. 

The  continuing  designation  of  any 
Economic  Development  District  is 
subject  to  the  criteria  and  organization 
requirements  of  this  part  whether  or  not 
the  Economic  Development  District 
organization  receives  any  EDA  financial 
assistance. 

§  302.3    District  organizations. 

(a)  The  district  shall  be  organized  in 
one  of  the  following  ways: 

(1)  As  a  public  organization  through 
an  intergovernmental  agreement  for  the 
joint  exercise  of  local  government 
powers;  or 

(2)  As  a  public  organization 
established  under  State  enabling 
legislation  for  the  creation  of  multi- 
jurisdictional  area  wide  planning 
organizations;  or 

(3)  As  a  non-profit  organization 
incorporated  imder  the  laws  of  the  State 
in  which  it  is  located. 

(b)  Each  district  organization  must 
meet  EDA  requirements  concerning 
membership  composition  [§  302. 3(c)], 
the  maintenance  of  adequate  staff 
support  to  perform  its  economic 
development  functions  [§  302.3(d)],  and 
its  authorities  and  responsibilities  for 
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carrying  out  economic  development 
functions  [§  362.4].  Such  requirements 
must  also  be  met  by  the  board  of 
directors  (or  other  governing  body  of  the 
organization)  as  a  whole. 

(c)  The  district  organization  shall 
demonstrate  tjiat  its  governing  body 
meets  all  of  tl|e  following  requirements: 

(1)  It  is  brosdly  representative  of  the 
principal  ecoi  lomic  interests  of  the 
district  area  including  the  interests  of  its 
minority  and  low-income  populations; 

(2)  There  is  at  least  a  simple  majority 
of  its  memberehip  who  are  elected 
officials  and/<)r  employees  of  a  general 
purpose  unit  bf  local  government  who 
have  been  appointed  to  represent  the 
government;  and 

(3)  At  least  20  percent  of  its 
membership  ivho  are  private  citizens, 
i.e.,  neither  ejected  officials  of  a  general 
purpose  imit  jof  local  government  nor 
employees  ofjsuch  a  government  who 
have  been  appointed  to  represent  that 
government,  j 

(d)  The  district  organization  shall  be 
assisted  by  a  professional  staff  drawn 
from  qualified  persons  in  economic 
development,  planning  or  related 
disciplines.  HDA  may  provide  planning 
grants  to  Ecoaomic  Development 
Districts  to  eihploy  professional  staff  in 
accordance  with  part  306  of  this 
chapter. 

(e)  The  gov  eming  bodies  of  district 
organizations  shall  provide  access  for 
persons  who  hie  not  members  to  make 
their  views  kiiown  concerning  ongoing 
and  proposed  district  activities  in 
accordance  with  the  following 
requirements 

(1)  The  economic  development 
district  organization  must  hold  meetings 
open  to  the  public  at  least  once  a  year 
and  shall  also  publish  the  date  and 
agenda  of  tha  meeting  enough  in 
advance  to  afiow  the  public  a  reasonable 
time  to  prepare  to  participate 
effectively,    i 

(2)  The  district  organization  shall 
adopt  a  syste^  of  parliamentary 
procedures  t^  assure  that  board 
members  and  others  hav3  access  to  and 
an  effective  Opportimity  to  participate  in 
the  affairs  of  Wie  district. 

(3)  Information  should  be  provided 
sufficiently  i|i  advance  of  public 
decisions  to  give  the  public  adequate 
opportunity  to  review  and  react  to 
proposals.  District  organizations  should 
seek  to  relata  technical  data  and  other 
material  to  tie  public  so  they  may 

-^  imderstand  the  impact  of  public 
programs,  a\xailable  options  and 
alternative  decisions. 


§  302.4    District  organization  functions  and 
responsibilities. 

(a)  All  Economic  Development 
District  organizations  are  responsible  for 
seeing  that  the  following  are  provided 
on  a  continuing  basis,  consistent  with 
the  requirements  of  §  302.3: 

(1)  Organizational  actions,  including: 
(i)  Arranging  the  legal  form  of 

organization  which  will  be  used; 

(ii)  Arranging  for  the  membership  of 
the  governing  body  to  meet  §  302.3 
requirements; 

(iii)  Recruiting  staff  to  carry  out  the 
economic  development  functions; 

(iv)  Establishing  a  management 
system; 

(v)  Contracting  for  services  to  carry 
out  district  functions; 

(vi)  Establishing  and  directing 
activities  of  economic  development 
subcommittees;  and 

(vii)  Submitting  reports  as  determined 
by  EDA  to  comply  with  civil  rights 
requirements  under  part  317  of  this 
chapter. 

(2)  Actions  to  develop  and  maintain 
the  required  district  strategy,  and  any 
subsequent  supplements  or  revisions, 
including: 

(i)  Preparing  the  analytic,  strategic 
and  implementation  components  of  the 
strategy; 

(ii)  Adopting  the  strategy  by  formal 
action  of  the  Economic  Development 
District  governing  board; 

(iii)  Submitting  the  strategy,  any 
supplements  or  revisions  and  annual 
reports  for  reviews  by  appropriate 
governmental  bodies  and  interested 
organized  groups,  and  attaching 
dissenting  opinions  and  comments 
received;  and 

(iv)  Submitting  to  EDA  an  approvable 
strategy. 

(b)  Organizations  receiving  EDA 
financial  assistance  for  the  development 
and  implementation  of  Comprehensive 
Economic  Development  Strategies  must 
also: 

(1)  Coordinate  and  implement 
economic  development  activities  in  the 
district,  including: 

(i)  Assisting  other  ehgible  units 
within  the  district  to  apply  for  grant 
assistance  for  economic  development 
purposes; 

(ii)  Carrying  out  economic 
development  related  research,  planning, 
implementation  and  advisory  functions 
as  are  necessary  to  the  development  and 
implementation  of  the  strategy; 

(2)  Coordinate  the  development  and 
implementation  of  the  strategy  with 
other  local.  State,  Federal  and  private 
organizations  (including  minority 
organizations); 

(3)  Carry  out  the  annual  strategy  for 
implementation;  and 


(4)  Comply  with  the  requirement  of . 
part  303. 

§  302.5    Modification  of  district  boundaries. 

EDA,  at  the  request  of  a  district  and 
with  concurrence  of  the  State  or  States 
affected  (unless  such  concurrence  is 
waived  by  the  Assistant  Secretary),  may 
modify  the  boundaries  of  a  district,  if  it 
determines  that  such  modification  will 
contribute  to  a  more  effective  program 
for  economic  development. 

§  302.6    Termination  and  suspension  of 
district  designation. 

EDA  may,  upon  30  days  prior  written 
notice,  terminate  the  designation  status 
of  an  Economic  Development  District: 

(a)  When  the  district  no  longer  meets 
the  standards  for  designation  as  set  forth 
above; 

(b)  When  a  district  has  not  maintained 
a  currently  approved  strategy  in 
accordance  with  part  303  of  this 
chapter;  or 

(c)  When  a  district  has  requested 
termination  (with  the  approval  of  the 
State  or  States  affected). 


§  302.7    Eligibility  of  nondistressed  < 

Areas  in  districts  which  are  not 
themselves  eligible  for  assistance  imder 
parts  305  or  308  may  be  eligible,  as 
provided  in  §  301.2(c). 

PART  303— PLANNING  PROCESS  AND 
STRATEGIES  FOR  DISTRICT  AND 
OTHER  PLANNING  ORGANIZATIONS 
SUPPORTED  BY  EDA 

Sec. 

303.1  Definitions,  purpose  and  scope. 

303.2  Planning  process. 

303.3  Requirements  for  a  strategy. 
Authority:  42  U.S.C.  3211;  Department  of 

Commerce  CDrganization  Order  10—4. 

§  303.1    Definitions,  Purpose  and  Scope. 

(a)  As  used  in  this  part  303. 

(1)  Planning  organization  means  an 
Economic  Development  District 
organization,  Indian  tribe,  or  other 
recipient  of  an  EDA  grant  under  part 
306  which  grant  is  awarded  in  whole  or 
in  part  to  develop,  update,  or  replace  a 
CED  Strategy,  and 

(2)  Strategy  committee  means  that 
committee  or  other  entity  identified  by 
the  planning  organization  as  responsible 
for  developing,  updating,  or  replacing  a 
strategy. 

(b)  This  part  describes  the  planning 
process  of  and  requirements  for 
strategies  developed  and  implemented 
by  planning  organizations  supported  by 
EDA.  The  requirements  for  a  strategy  in 
this  part  303  exceed  the  requirements  of 
§301.3. 
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§303.2    Planning  Process. 

(a)  The  strategy  committee  must  be 
inclusive  and  representative  of  the  main 
economic  interests  of  the  area  covered 
by  the  strategy.  Such  interests  include 
public  officials,  commimity  leaders, 
private  individuals,  business  leaders, 
labor  groups,  minorities,  and  others  who 
can  contribute  to  and  benefit  from 
improved  economic  development  in  the 
area  covered. 

(b)  The  planning  organization  must 
support  the  strategy  committee  with  a 
staff  skilled  in  economic  planning  or 
related  fields. 

(c)  The  planning  organization  must 
conduct  an  initial  and  continuous  study 
and  analysis  of  the  opportimities  for 
economic  development  and  of  problems 
contributing  to  economic  and  related 
distress  in  the  area  covered,  such  as,  for 
example,  unemployment, 
underemployment,  outmigration,  or  low 
per  capita  income,  and  possible 
solutions  to  such  problems. 

(d)  Planning  organizations  covered  by 
this  part  303  must  submit  an  initial 
strategy  to  EDA  in  compliance  with  the 
requirements  of  §  303.3,  as  determined 
by  EDA.  Each  year  thereafter,  the 
planning  organization  must  submit  an 
annual  strategy  report,  acceptable  to 
EDA. 

(e)  A  new  or  revised  strategy  is 
required  at  least  every  five  years,  or 
sooner  if  EDA  or  the  planning 
organization  determines  that  the 
strategy  is  inadequate  due  to  changed 
circumstances.  Each  strategy  must  be 
available  for  review  and  comment  by 
appropriate  government  bodies  and 
interest  groups  in  the  area  covered. 
Strategies  submitted  by  Districts  require 
concurrence  by  the  State  or  States  in 
which  they  are  located,  prior  to  EDA 
approval.  If  EDA  identifies  any 
deficiencies,  it  will  notify  the 
organization  in  v^rriting  and  provide  the 
organization  a  reasonable  opportunity  to 
remedy  such  deficiencies. 

§  303.3    Requirements  for  a  strategy. 

A  strategy  must  contain  the  following: 

(a)  An  analysis  of  economic  and 
community  development  problems  and 
opportimities  including  incorporation  of 
any  relevant  material  or  suggestions 
from  other  government  sponsored  or 
supported  plans; 

(b)  Background  and  history  of  the 
economic  development  situation  of  the 
area  covered,  with  a  discussion  of  the 
economy,  including  geography, 
population,  labor  force,  resources,  and 
the  enviroiunent; 

(c)  A  discussion  of  community 
participation  in  the  planning  efforts; 

(d)  A  section  setting  forth  goals  and 
objectives  for  taking  advantage  of  the 


opportunities  of  and  solving  the 
economic  development  problems  of  the 
area  serviced; 

(e)  A  plan  of  action,  including 
suggested  projects  to  implement 
objectives  and  goals  set  forth  in  the 
strategy;  and 

(f)  Performance  measures  that  will  be 
used  to  evaluate  whether  and  to  what 
extent  goals  and  objectives  have  been  or 
are  being  met. 

PART  304— GENERAL  SELECTION 
PROCESS  AND  EVALUATION 
CRITERIA 

Sec. 

304.1  Project  proposal,  application,  selection 
and  evaluation  for  programs  under 
PWEDA. 

304.2  How  EDA  evaluates  proposals  and 
applications  for  projects  funded  under 
PWEDA. 

Authority:  42  U.S.C.  3211;  Department  of 
Commerce  Organization  Order  10-4. 

§  304.1  Project  proposal,  application, 
selection  and  evaluation  for  progrants 
under  PWEDA. 

(a)  Local  projects.  Parties  eligible  as 
applicants  who  are  interested  in  a 
public  works,  economic  adjustment, 
planning,  local  technical  assistance  or 
university  center  project  grant  should 
contact  the  appropriate  Economic 
Development  Representative  (EDR)  (or 
EDA  Regional  or  headquarters  office), 
identified  in  the  NOFA.  The  EDR  or 
other  EDA  official  is  available  to 
provide  program  information,  including 
the  current  published  NOFA;  provide  a 
proposed  form  approved  by  the  U.S. 
Office  of  Management  and  Budget 
(OMB),  and  provide  assistance  as 
needed  in  filUng  out  the  proposal  form. 

(1)  After  submission  of  the  proposal  to 
the  appropriate  EDR  or  Regional  Office 
of  EDA,  the  appropriate  Regional  Office 
Project  Review  Committee  (PRC), 
consisting  of  at  least  three  EDA  officials, 
will  review  the  proposal.  The  EDR  or 
other  appropriate  EDA  official  will 
evaluate  the  proposal  under  §  304.2, 
program  specific  sections  of  this  rule, 
and  the  NOFA,  if  applicable,  before 
submitting  it  to  the  EDA  Regional  Office 
for  its  review. 

(2)  After  review  by  the  PRC,  EDA  will 
send  a  letter  in  a  timely  manner  to  each 
submitter  advising  either  that: 

(i)  EDA  invites  the  submitter  to 
prepare  and  present  a  formal 
application  on  a  standard  application 
form,  wdth  attachments  for  the  type  of 
grant  being  requested;  or 

(ii)  EDA  returns  the  proposal  because 
of  specified  deficiencies  and  suggests 
resubmission  when  the  deficiencies  are 
cuired;  or 

(iii)  EDA  denies  the  proposal  for 
specifically  stated  reasons. 


(b)  National  Technical  Assistance 
Research,  Evaluation,  or  Training 
Projects.  Parties  eligible  as  applicants 
who  are  interested  in  a  national 
technical  assistance,  research, 
evaluation,  or  training  project  under 
PWEDA,  should  make  initial  contact 
with  EDA  in  Washington,  D.C.,  at 
locations  identified  in  the  NOFA,  for 
information  and  assistance  concerning 
proposals  and  to  obtain  program 
information,  including  a  copy  of  the 
current  NOFA,  and  OMB  approved 
proposal  form.  After  submission  of  the 
proposal  to  the  appropriate  EDA 
Washington,  D.C.  office,  generally,  three 
or  more  technically  knowledgeable  EDA 
officials  will  review  the  proposal  for 
relevance  and  quaUty. 

(1)  If  EDA  determines  that  the 
proposal  is  acceptable  under  §  304.2, 
program  specific  sections  of  this  rule, 
and  the  NOFA,  if  applicable,  EDA  may 
by  letter  invite  the  submitter  to  provide 
an  application  with  a  more  detailed  and 
comprehensive  project  narrative.  EDA 
expects  that  applications  will  generally 
be  submitted  within  30  days  after 
receipt  of  an  invitation  letter. 

(2)  If  EDA  determines  that  the 
proposal  is  not  acceptable  because  of 
specified  deficiencies,  EDA  will  so 
notify  the  submitter  in  writing  in  a 
timely  manner. 

(c)  EDA  expects  that  applications  wrill 
generally  be  submitted  within  30  days 
after  receipt  of  an  invitation  letter. 
EDA's  invitation  to  submit  an 
appUcation  does  not  assure  EDA 
funding. 

f  304.2    How  EDA  evaluates  proposals  and 
applications  for  projects  funded  under 
PWEDA. 

(a)  General  proposal  and  application 
evaluation  criteria  for  projects  funded 
under  PWEDA  are  as  follows:  EDA  will 
screen  all  proposals/applications  for: 

(1)  Conformance  to  statutory  and 
regulatory  requirements, 

(2)  The  relative  severity  of  the 
economic  problem  of  the  area, 

(3)  The  quality  of  the  scope  of  work 
proposed  to  address  the  problem, 

(4)  The  merits  of  the  activity(ies)  for 
which  funding  is  requested,  and 

(5)  The  ability  of  the  prospective 
applicant  to  carry  out  the  proposed 
activity(ies)  successfully. 

(b)  EDA  will  also  review  applications 
for  conformance  wi\h  any  additional 
program  specific  evaluation  criteria  as 
stated  in  applicable  sections  of  these 
rules  or  the  NOFA. 

(c)  The  NOFA  may  identify  special 
areas  of  interest  or  priority 
consideration  for  the  period  of  such 
NOFA. 
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PART  305— GRANTS  FOR  PUBLIC 
WORKS  ANO  DEVELOPMENT 
FACILmES 

Subpart  A— G«n«rai 

305.1  Purpose  and  scope. 

305.2  Criteria. 

305.3  Application  requirements. 

305.4  Selection  and  evaluation. 

Subpart  B— Othar  Raqulremants 

305.5  Disbuiiements  of  funds  for  grants. 

305.6  Final  inspection. 

305.7  Requirements  for  approved  projects. 

Appendix  A  ta  Part  305 — Requirements  for 
Approved  CoqEtruction  Proiects. 

Authority:  4^  U.S.C.  3211;  Department  of 
Commerce  Organization  Order  10-4. 

1 
Subpart  A — peneral 

1306.1    Purppaa  and  acopa. 

The  purpose  of  Public  Works  and 
Development  Facilities  grants  is  to  help 
the  Nation's  distressed  communities 
revitalize  and  expand  their  physical  and 
economic  intrastructiire  and  thereby 
provide  support  for  the  creation  or 
retention  of  jobs  for  area  residents  by 
helping  eligible  recipients  with  their 
efforts  to  protoiote  the  economic 
development  of  distressed  areas.  The 
primary  focus  is  on  the  creation  of  new, 
or  the  retention  of  existing,  long-term 
private  secto^  job  opportunities  in 
communities  experiencing  significant 
economic  distress  as  evidenced  by  high 
unemployment,  low  income,  or  a 
special  need  {arising  from  actual  or 
threatened  severe  unemployment  or 
severe  cheinges  in  local  economic 
conditions.  These  grants  are  intended  to 
help  communities  achieve  sustainable 
economic  dejvelopment  by  developing 
and  expandiiig  new  and  existing  public 
works  and  other  infrastructure  facilities 
that  will  help  generate  long-term  jobs 
and  economic  growth,  improve 
economic  conditions  or  otherwise 
enhance  and  promote  the  economic 
recovery  of  t^e  area. 

§306.2    Critarla. 

(a)  A  grant  may  be  made  under  part 
305  for  the  following  purposes: 

(1)  For  the  acquisition  or  development 
of  land  and  Improvements  for  use  for  a 
public  works,  public  service  or  other 
type  of  development  facility;  or 

(2)  For  the  acquisition,  design  and 
engineering,!  construction, 
rehabilitatioti,  alteration,  expansion,  or 
improvemeiit  of  such  a  facility, 
including  related  machinery  and 
equipment. 

(b)  A  gran  may  be  made  under  part 
305  only  when: 

(1)  The  prjject  for  which  the  grant  is 
applied  for  will,  directly  or  indirectly — 


(i)  Improve  the  opportimities,  in  the 
area  where  the  project  is  or  will  be 
located,  for  the  successful  establishment 
or  expansion  of  industrial  or 
commercial  plants  or  facilities; 

(ii)  Assist  m  the  creation  of  additional 
long-term  employment  opportimities  in 
the  area;  or 

(iii)  Primarily  benefit  the  long-term 
unemployed  and  members  of  low- 
income  families; 

(2)  The  project  for  which  the  grant  is 
applied  for  will  fulfill  a  pressing  need 
of  the  area,  or  a  part  of  the  area,  in 
which  the  project  is  or  will  be  located; 
and 

(3)  The  area  for  which  the  project  is 
to  be  carried  out  has  a  strategy  and  the 
project  is  consistent  with  the  strategy. 

(c)  Additional  criteria,  or  priority 
consideration  factors  for  assistance,  may 
be  set  forth  in  a  NOFA. 

(d)  Maximum  assistance  for  each 
State.  Not  more  than  15  percent  of  the 
annual  appropriations  available  to  carry 
out  this  part  may  be  expended  in  any 
one  State. 

§306.3    Application  requlrainants. 

Each  application  for  a  grant  under 
part  305  must: 

(a}  Include  evidence  of  area  and 
applicant  eligibility; 

lb)  Include,  or  incorporate  by 
reference,  a  strategy,  as  provided  in 
§301.3; 

(c)  Identify  the  sources  of  the  other 
funds,  both  eligible  Federal  and  non- 
Federal,  that  will  make  up  the  balance 
of  the  proposed  project's  financing, 
including  any  private  sources  of 
financing.  The  application  must  show 
that  such  other  funds  are  committed  to 
the  project  and  will  be  available  as 
needed.  The  local  share  must  not  be 
encvunbered  in  any  way  that  would 
preclude  its  use  consistent  with  the 
requirements  of  the  grant;  and 

(d)  Explain  how  the  proposed  project 
meets  the  criteria  of  §  305.2. 

§  305.4    Salactlon  and  Evaluation. 

(a)  Projects  will  be  selected  in 
accordance  with  the  application 
evaluation  criteria  set  forth  in  §  304.2  of 
this  chapter. 

(b)  In  addition  to  the  evaluation 
criteria  set  forth  in  part  304  of  this 
chapter,  project  selection  and  evaluation 
will  be  made  on  the  basis  of  whether, 
and  to  what  extent,  the  proposed  project 
will: 

(1)  Assist  in  creating  new  or  retaining 
existing  private  sector  jobs  and  assist  in 
the  creation  of  additional  long-term 
employment  opportunities  rather  than 
merely  transferring  jobs  from  one  area  of 
the  country  to  another; 

(2)  Be  supported  by  significant  private 
sector  investment; 


(3)  Leverage  or  be  a  catalyst  for  the 
effective  use  of  private,  local 
government,  State  or  other  Federal 
funding  that  is  available; 

(4)  Likely  be  started  and  completed  in 
a  timely  fashion;  and 

(5)  If  the  project  is  located  in  an  area 
with  a  stable  economy  and  low  distress, 
provide  employment  opportimities  for 
residents  of  nearby  areas  of  high 
distress. 

Subpart  B — Other  Requirements 

§  305.5    DIsbursementa  of  funda  for  granta. 

(a)  Disbursements  of  fimds  for 
construction  grants  are  generally  made 
on  a  reimbursable  basis  on  request  of 
the  recipient  for  reimbursement. 
EKsbursements  may  be  made  only: 

(1)  After  execution  of  all  contracts 
required  for  the  completion  of  the 
project.  This  condition  may  be  waived 
by  EDA  if  the  grantee  can  demonstrate 
that  enforcement  of  the  condition  would 
place  an  imdue  burden  on  it; 

(2)  For  itemized  and  certified  eligible 
costs  incurred,  as  substantiated  by  such 
docimientary  evidence  as  EDA  may 
require; 

(3)  On  the  basis  of  the  work 
accomplished  and  the  percentage  of 
EDA  participation,  but  in  no  event  for 
more  than  the  total  simi  stated  in  the 
financial  assistance  award  accepted  by 
the  grantee; 

(4)  Upon  such  evidence  as  EDA  may 
require  that  grantee's  proportionate 
share  of  funds  is  on  deposit; 

(5)  After  a  determination  by  EDA  that 
all  applicable  terms  and  conditions  of 
the  grant  have  been  met;  and 

(6)  After  meeting  such  other 
requirements  as  EDA  may  establish  in 
accordance  with  other  Federal  laws, 
rules  and  regulations. 

(b)  Disbursements  are  generally  made 
in  installments,  based  upon  grantee's 
actual  rate  of  disbursement  in 
accordance  with  the  grant  rate. 

(c)  Advances  of  funds  are  allowable 
when  disbursement  on  a  reimbursable 
basis  would  impose  an  undue  burden, 
as  determined  by  EDA,  upon  the 
recipient. 

§305.6    Final  Inapection. 

A  final  inspection  will  be  scheduled 
by  the  recipient  and  appropriate 
notification  given  to  EDA,  when  the 
project  has  been  completed  and  all 
deficiencies  have  been  corrected.  EDA 
personnel  may  attend  and  participate  in 
the  final  inspection  and,  in  any  event, 
EDA  must  be  advised  of  the  outcome  of 
such  final  inspection  and  the  recipient's 
acceptance  of  the  work. 
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§  305.7    Rsqulrements  for  Approved 
Projects. 

(a)  The  requirements  for  approved 
projects  £ire  set  forth  in  this  part  and  the 
EDA  publication,  Requirements  for 
Approved  Construction  Projects, 
Appendix  A  to  this  part  displayed  at 
EDA's  web  site,  http://www.doc.gov/ 
eda.  A  copy  of  this  publication  is 
available  from  EDA  and  a  copy  will  be 
furnished  to  an  award  recipient  with  the 
Offer  of  Financial  Assistance. 

(b)  Financial,  performance,  and 
progress  reports  will  be  specified  in  the 
Special  Award  Conditions  of  the  grant. 

Appendix  A  to  Part  305 — Requirements 
For  Approved  Construction  Projects 

0MB  Approval  No.  0610-0096 
Approval  Expires  07/31/99 

Burden  Statement  for  REQUIREMENTS  FOR 
APPROVED  CONSTRUCTION  PROJECTS 
INTERIM  NINTH  EDmON.  OCTOBER  1998: 

Notwithstanding  any  other  provision  of  the 
law,  no  person  is  required  to  respond  to,  nor 
shall  any  person  be  subject  to  a  penalty  for 
failure  to  comply  with,  a  collection  of 
information  subject  to  the  requirements  of 
the  Paperwork  Reduction  Act,  unless  that 
collection  of  information  displays  a  currently 
valid  OMB  Control  Number. 

The  information  is  required  to  obtain  or 
retain  benefits  from  the  Economic 
Development  Administration  pursuant  to 
Economic  Development  Administration 
Reform  Act,  Public  Law  105-393.  The  reason 
for  collecting  this  information  is  to  enable  the 
Economic  Development  Administration  to 
monitor  construction  projects  for  compliance 
with  Federal  and  other  requirements.  No 
confidentiality  for  the  information  submitted 
is  promised  or  provided  except  that  which  is 
exempt  under  5  U.S.C.  552(b)(4)  as 
confidential  business  information. 

The  public  reporting  burden  for  this 
collection  is  estimated  to  average  18  hours 
per  response  including  the  time  for  reviewing 
instructions,  searching  existing  data  sources, 
gathering  and  maintaining  the  data  needed, 
and  completing  and  reviewing  the  collection 
of  information.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden  to: 
Economic  Development  Administration, 
Herbert  C.  Hoover  Building,  Washington,  DC, 
20230,  and  to  the  Office  of  Information  and 
Regulator)'  Affairs,  Office  of  Management  and 
Budget.  Washington,  DC  20503. 

Requirements  for  Approved 
Construction  Projects 

Table  of  Contents 
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Requirements 
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E.  Change 
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Section  IV:  Financial  Administration 

1.  Standards  for  Financial  Management 

Systems 

A.  Requirements  for  State  recipients 

B.  Requirements  for  other  recipients 

C.  EDA  review 

2.  Grant  Disbursements 

A.  The  reimbursement  method 

B.  Effect  of  program  income 

C.  Withholding  payments 

D.  Cash  depositories 

E.  Interest  earned  on  advances 

3.  Allowable  Costs 

A.  Limitation  on  use  of  funds 

B.  Applicable  cost  principles 

4.  Period  of  Availability  of  Funds 

A.  General 

B.  Liquidation  of  obligations 

5.  Matching  or  Cost  Sharing 

A.  Basic  rule 

B.  Qualification  and  exceptions 

C.  Valuation  of  donated  services 

D.  Valuation  of  3rd  party  donated  supplies 
and  loaned  equipment  or  space 

E.  Valuation  of  3rd  party  donated 
equipment,  buildings  and  land 

F.  Valuation  of  Recipient  donated  real 
property  for  construction/acquisition 

G.  Appraisal  of  real  projierty 

6.  Proptim  Income 

A.  General 

B.  Definition  of  program  income 

C  Cost  of  generating  program  income 

D.  Governmental  revenues 

E.  Royalties 

F.  Sale  of  real  property 

G.  Use  of  program  income 

H.  Income  after  the  award  period 

7.  Non-Federal  Audit 

Section  V:  Amendments  to  Grant  Agreements 

1.  General  Requirements 

A.  Unforeseen  problems 

B.  Types  of  project  amendments 

C.  Change  of  scope  determination 

2.  Changes  to  the  F^ject  Scope 

A.  Definition  of  project  scope 

B.  Approval  by  EDA 

C.  Types  of  project  modifications 

D.  EDA  review  of  proposed  modifications 

3.  Time  Extensions 

A.  Recipient  responsibilities 

B.  Suspension  of  disbursements 

C.  EDA  right  to  suspiend  or  terminate  the 
grant 

4.  Budget  Line  Item  Revisions 

A.  Requirements  for  approval  by  EDA 

B.  Transfers  between  budget  line  items 

C.  Transfer  from  contingencies  line  item 

D.  Use  of  underrun  funds 

E.  Notification  of  budget  line  item  changes 

5.  Additional  EDA  Funding 

A.  Request  for  additional  EDA  funds 

B.  Proceeding  before  EDA  approval 

6.  Termination  of  the  EDA  Grant 

A.  Termination  for  cause 

B.  Termination  for  convenience 

Section  VI:  Project  Closeout  Procedures 

1.  Audit  Requirements 

A.  Securing  Single  Audit  Act  audit 

B.  Specific  audits 

C.  Department  of  Commerce  audits 

D.  Audit  standards 

2.  Closeout  Procedures 

A.  Beginning  the  closeout  process 


B.  Final  grant  reports 

C.  Liquidation  of  obligations 

D.  The  final  grant  disbursement 

E.  Eligible  and  ineligible  costs 

F.  After  closeout  requirements 

Section  VII:  Post  Construction  Grant 
Requirements 

1.  Real  Property 

A.  Grantee  ownership 

B.  EDA's  reversionary  interest 

C.  Successor  grantees 

D.  Applicability  of  requirements 

2.  Definitions 

3.  Use  of  Property 

A.  Use  only  for  authorized  purposes 

B.  Property  no  longer  needed  for  grant 
purpose 

C.  Property  for  lease  or  sale 

D.  Property  substitutions 

4.  Unauthorized  use 

A.  Disposal  without  EDA  approval 

B.  EDA  actions  for  disposal  without 
approval 

5.  Federal  Share 

A.  Calculation  of  federal  share 

B.  Leasehold  depreciation 

C.  Transfer  to  another  eligible  grantee 

D.  EDA  interest  after  compensation 

6.  Encumbrances 

A.  Restrictions  on  encumbrances 

B.  Compensation  for  encumbrances 

C.  Waivers 

D.  Water  and  sewer  exceptions 

7.  Civil  Rights  Restriction 

8.  Performance  Reports 

9.  Record  Retention 

10.  Program  Income  Earned  After  the  Award 

Period 

Section  VUI:  Exhibits 

Section  I — General  and  Pre-Construction 
Requirements 

1 .  Basis  for  Economic  Development 
Administration  (EDA)  Requirements 

A.  These  Requirements  for  Approved 
Projects  apply  to  all  awards  for  construction 
projects  and  they  are  based  on  Office  of 
Management  and  Budget  (OMB) 
administrative  requirements  for  Federal 
grants  as  set  forth  in  OMB  Circulars  and  on 
regulations  set  forth  in  the  Code  of  Federal 
Regulations  (CFR)  Section  13  Chapter  III, 
Section  15  Part  24  and  Section  15  Part  14  as 
they  may  be  amended. 

B.  These  Requirements  for  Approved 
Projects  are  intended  to  organize  and  explain 
the  various  requirements  that  apply  to 
Federally-assisted  construction  programs. 
They  are  not  intended  to  derogate,  replace,  or 
negate  the  above  cited  Federal  requirements. 
Conflicts  between  these  Requirements  for 
Approved  Projects  and  the  documents 
referred  to  above  should  be  brought  to  the 
attention  of  EDA  immediately.  Any 
inconsistences  or  conflicts  shall  be  resolved 
in  favor  of  such  Federal  requirements. 

C.  EDA,  as  a  Federal  agency,  is  obligated 
to  promulgate  policies  and  procedures 
applicable  to  Recipients  of  EDA  grants  to 
insure  compliance  with  Federal 
requirements,  to  safeguard  the  public's 
interest  in  the  grant  assets,  and  to  promote 
the  effective  use  of  grant  funds  in 
accomplishing  the  purpose  for  which  they 
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were  granted.  Pursuant  to  this  obligation, 
grant  tenns  and  conditions  require  Recipients 
to  comply  with  changes  in  regulations  and 
other  requirements  and  policies  EDA  may 
issue  from  time  to  time.  Such  changes  apply 
to  actions  taken  by  all  Recipients  of  EDA 
grants,  existing  and  prospective,  after  the 
effective  date  of  the  changes. 

D.  EDA's  policy  is  to  administer  grants 
uniformly,  but  it  is  understood  that  there 
may  be  situations  warranting  a  variance.  To 
accommodate  these  situations  and  to 
encourage  innovative  and  creative  ways  to 
address  economic  development  problems, 
requests  for  variances  to  the  requirements  of 
this  Requirements  for  Approved.  Projects  will 
be  considered  if  they  are  consistent  with  the 
goals  of  EDA  programs,  make  sound  and 
financial  sense,  and  do  not  conflict  with 
applicable  Federal  and  regulatory 
requirements. 

2.  The  EDA  Gmnt  Award 

The  EDA  grant  award  contains  mandatory 
requirements  and  information  vital  to  the 
accomplishment  of  the  project.  It  should  be 
read  carefully  with  particular  attention  paid 
to: 

A.  The  description  of  the  project.  This 
description  and  the  corresponding  scope  of 
work  must  be  adhered  to.  Proposed  changes 
to  EDA  approved  projects  will  be  permitted 
by  EDA  only  if  they  are  necessary  to  the 
proper  functioning  of  the  project. 
Enhancements  to  the  project  that  were  not 
envisioned  in  the  grant  award  will  not  be 
approved  for  EDA  participation. 

B.  The  Standard  Terms  and  Conditions  for 
Title  I  Public  Works  and  Development 
Facilities  and  Title  ]X  Economic  Adjustment 
Construction  Projects.  The  Standard  Terms 
and  Conditions  contain,  by  reference  or 
substance,  a  summary  of  the  pertinent 
statutes,  regulations  published  in  the  Federal 
Register  or  Code  of  Federal  Regulations, 
Executive  Orders  or  OMB  Circulars. 

C.  The  Special  Conditions  of  the  grant 
award.  The  Special  Conditions  generally 
contain  two  types  of  information.  The  first 
type  relates  specifically  to  the  grant  being 
awarded.  The  second  type  relates  to  all 
approved  grants  and  are  of  recent  origin  and 
therefore  have  not  yet  been  incorporated  into 
the  Standard  Terms  and  Conditions.  Special 
attention  should  be  paid  to  the  Project 
Development  Time  Schedule.  The  time 
schedule  can  only  be  extended  as  a  result  of 
a  written  request  from  the  Recipient  and  a 
written  approval  by  EDA.  Failure  to  meet  the 
time  schedule  is  considered  a  violation  of  the 
grant  award  and  may  result  in  action  by  EDA 
to  suspend  and/or  terminate  the  grant.  No 
disbursement  of  EDA  grant  funds  is 
permitted  when  a  project  has  exceeded  the 
time  schedule  in  the  grant  award  unless  EDA 
has  given  written  approval  to  a  time  schedule 
extension. 

D.  Please  note  that,  unless  otherwise 
stated,  EDA  funds  are  available  for  a  period 
beginning  at  the  time  the  project  is  approved 
and  ending  five  years  after  the  end  of  the 
fiscal  year  in  which  the  project  was 
approved.  Any  funds  not  disbursed  to  the 
Recipient  before  the  end  of  that  period  are 
automatically  canceled  and  will  be 
deobligated  and  will  no  longer  be  available 


for  payment  of  costs  incurred  by  the 
Recipient. 

E.  Combination  construction  and 
nonconstruction  grants.  If  the  EDA  grant 
award  is  for  both  construction  and 
nonconstruction,  the  Recipient  must  obtain 
prior  written  approval  from  EDA  before 
making  any  fund  or  budget  transfer  from 
nonconstruction  to  construction  or  vice 
versa. 

F.  Performance  Measures.  The  Standard 
Terms  and  Conditions  of  the  EDA  grant 
award  make  reference  to  "Core  Performance 
Measures"  that  require  post-construction 
reports  to  be  submitted  to  EDA.  The  first 
report  will  be  due  at  the  completion  of 
construction  of  the  project.  The  due  dates  for 
the  submission  of  the  second  and  third 
reports  are  3  years  and  six  years  after  the 
completion  of  construction.  Questions 
regarding  the  content  or  submission  of  these 
reports  should  be  directed  to  EDA. 

3.  Initial  Actions 

A.  After  the  Grant  Award  has  been 
affirmed,  the  EDA  Regional  Office  will  mail 
a  pre-construction  package  to  the  Recipient 
that  includes  a  copy  of  "Requirements  for 
Approved  Projects",  and  a  list  of  items  that 
need  special  attention  (such  as  the  project 
development  time  schedule),  and  a  list  of  any 
unresolved  problems  identified  during  the 
preapproval  review4)rocess.  The  EDA  Project 
Manager  will  then  contact  the  Recipient  to 
offer  assistance  and  guidance,  to  arrange  for 
an  updated  schedule  of  the  Recipient's 
proposed  activities  and  to  arrange  a  Project 
Management  Conference. 

B.  Because  it  is  the  policy  of  EDA  to 
discourage  the  undertaking  of  any 
construction  prior  to  the  submission  of  an 
application  for  financial  assistance,  special 
consideration  and  judgment  must  be 
executed  if  it  becomes  necessary  for  a  project 
to  proceed  prior  to  award  of  the  EDA  grant. 
Commencement  of  a  project  prior  to  approval 
of  the  application  for  assistance  is  not 
prohibited,  but  it  may  jeopardize  the 
favorable  consideration  of  such  application 
since,  among  other  things,  it  raises  a 
rebuttable  presumption  that  funds  necessary 
for  the  accomplishment  of  the  project  are 
otherwise  available  and  that  proper 
contracting  procedures  and  labor  standards 
may  not  have  been  followed. 

C.  If  construction  of  Ihe  project  was  begun 
before  affirmation  of  the  grant  award,  the 
Recipient  will  be  required  to  document  to 
EDA's  satisfaction  that  it  has  complied  with 
all  EDA  requirements,  including  but  not 
limited  to  the  payment  of  Davis-Bacon  wages 
from  the  start  of  construction  and 
environmental  requirements,  in  order  to 
qualify  for  EDA  reimbursement  of  costs 
incurred,  if  agreed  to  in  the  grant  award. 

4.  Project  Management  Conference 

Whenever  practical,  the  Project 
Management  Conference  will  be  held  at  the 
Recipient's  location;  however,  if  necessary 
and  required  for  appropriate  EDA  personnel 
to  be  present,  it  may  be  held  at  another 
location  including  in  the  Regional  Office. 
The  Recipient's  Authorized  Representative, 
Architect/Engineer,  attorney  and  possibly  the 
Recipient's  financial  representative  should  be 


in  attendance.  Reasonable  costs  for 
transportation,  meals  and  lodging  for  these 
individuals  are  an  authorized  cost  under  the 
administrative  line  item  in  the  project 
budget.  Per  diem  costs  eligible  for  EDA 
reimbursement  may  not  exceed  the  current 
Federal  per  diem  rate. 

5.  Selection  of  the  Architect/Engineer 

A.  If  an  Architect/Engineer  has  been 
selected  by  the  Recipient  prior  to  EDA 
approval  of  the  grant  award  and  the  contract 
between  the  Recipient  and  the  Architect/ 
Engineer  has  not  been  previously  submitted 
to  EDA,  it  should  be  submitted  as  soon  after 
the  grant  award  as  possible.  If  the  selection 
has  not  been  made  at  the  time  of  grant  award 
the  contract  should  be  sent  to  the  EDA 
Regional  Office  as  soon  as  possible  after  its 
execution  by  both  parties. 

B.  For  EDA  to  participate  in  the  cost  for 
architect/engineer  services  the  Architect/ 
Engineer  must  be  selected  competitively  by 
sealed  bids  (formal  advertising)  or  by 
competitive  proposals.  If  the  selection  is 
made  by  competitive  proposal  the  following 
requirements  apply: 

(1)  Requests  for  proposals  shall  be 
publicized  and  shall  identify  all  evaluation 
factors  and  their  relative  importance.  Any 
response  to  publicized  requests  for  prop>osals 
shall  be  honored  to  the  maximum  extent 
practical; 

(2)  Proposals  will  be  solicited  from  an 
adequate  number  of  qualified  sources 
(normally  sufficient  to  secure  at  least  three 
proposals  from  qualified  prop)osers]; 

(3)  The  Recipient  will  have  a  method  for 
conducting  technical  evaluations  of 
proposals  received  and  for  selecting  the  best 
proposal,  price  and  other  foctors  considered; 

(4)  The  Recipient  will  determine  the 
responsible  firm  whose  proposal  is  most 
advantageous  to  the  program,  with  price  and 
other  factors  considered.  Competitor's 
qualifications  will  be  evaluated  and  the  most 
qualified  competitor  will  be  selected,  subject 
to  negotiation  of  fair  and  reasonable 
compensation. 

6.  The  Architect/Engineer  Contract  for 
Services 

A.  The  architect/engineer  agreement  shall 
provide  for  all  services  required  by  the 
Recipient  for  the  planning,  design  and 
construction  phase  of  the  proposed  project. 
Appropriate  standards  or  guides  developed 
by  such  professional  organizations  as  the 
American  Consulting  Engineers  Council 
(ACEC),  American  Society  of  Civil  Engineers 
(ASCE).  National  Society  of  Professional 
Engineers  (NSPE),  and/or  the  American 
Institute  of  Architects  (AIA)  may  be  used 
where  the  Recipient  does  not  have  standard 
procurement  documents. 

B.  The  Architect/Engineer's  fee  for  basic 
services  must  be  either  a  fixed  price  or  a  cost 
reimbursement  with  an  agreed  maximum  to 
be  eligible  for  EDA  participation.  The  amount 
of  EDA  participation  will  be  based  on  a 
determination,  subject  to  audit,  that  the 
comp>ensation  is  reasonable. 

C.  The  use  of  the  cost-plus-a-percentage-of- 
coA  and  pjercentage  of  construction  cost 
foms  of  compensation  are  sp)ecifically 
prohibited. 
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approvals  will  be  given  only  if  the  Recipient 
can  demonstrate  that  a  severe  hardship  will 
result  if  such  approval  is  not  given  and  there 
are  compelling  reasons  why  all  phases 
cannot  be  contracted  for  at  the  same  time. 
The  Recipient  must  be  capable  of  meeting 
incurred  costs  prior  to  the  first  disbursement 
of  EDA  grant  funds. 

8.  Recipient  Furnished  Equipment  and/or 
Materials 

The  Recipient  may  wish  to  incorporate  into 
the  project  equipment  and/ or  materials 
which  it  will  secure  through  its  own  efforts. 
It  is  the  responsibility  of  the  Recipient  to 
assure  that  such  equipment  and/or  materials 
are  adequate  for  the  proposed  use.  The  use 
of  such  equipment  and  materials  must  be 
approved  by  EDA  to  be  eligible  for  EDA 
financial  participation.  The  Recipient  must 
be  prepared  to  show  that  the  cost  claimed  for 
such  equipment  and/or  materials  is 
competitive  with  local  market  costs. 
Acquisitions  of  Recipient  furnished 
equipment  and/or  materials  under  this 
section  is  subject  to  the  requirements  of  15 
CFR  Part  24  or  OMB  Circular  A-1 10  (or  any 
DOC  rule  implementing  such  Circular,  as 
applicable).  The  Recipient  shall  be  required 
to  submit  with  its  request  for  approval  either 
a  paid  invoice  or  current  quotes  &t)m  not  less 
than  three  suppliers  who  normally  distribute 
such  equipment  and/or  materials.  EDA  may 
require  that  major  equipiTient  items  be 
subject  to  a  lien  in  favor  of  EDA  and  may  also 
require  a  statement  from  the  Recipient 
regarding  expected  useful  life  and  salvage 
value. 

9.  Services  Performed  by  the  Recipient's  Own 
Forces 

A.  The  Recipient  may  have  a  portion  or  all 
of  the  design,  construction,  inspection,  legal 
services,  or  other  work  and/or  services  in 
connection  with  the  project  performed  by 
personnel  who  are  employed  by  the 
Recipient  either  full-time  or  part-time  (in- 
house),  subject  to  the  following  conditions: 

(1)  EDA  must  review  and  approve  the 
Recipient's  plan  if  this  method  is  to  be 
elected  by  the  Recipient. 

(2)  Such  work  or  services  performed  by  in- 
house  personnel  may  be  considered  an 
eligible  cost  for  EDA  reimbursement  if  in 
conformance  with  Office  of  Management  and 
Budget  Circulars  A-87,  A-21  or  A-122,  as 
appropriate. 

(3)  If  a  portion  of  the  architect/engineer 
services  is  to  be  performed  by  in-house 
forces,  the  Recipient  will  submit  a  statement 
listing  the  services  to  be  so  performed.  This 
statement  should  accompany  the  architect/ 
engineer  agreement  when  it  is  submitted  to 
EDA  for  approval. 

B.  Due  to  the  difficulty  in  monitoring  force 
account  construction  and  the  limited  EDA 
staff  available  to  perform  the  monitoring, 
force  account  construction  is  strongly 
discouraged.  The  force  account  method  of 
construction  may  be  approved  only  if: 

(1)  The  Recipient  has  a  special  skill 
required  for  the  construction,  e.g., 
construction  of  unique  Indian  structures,  or 

(2)  Substantial  cost  savings  can  be 
demonstrated,  or 

(3)  The  Regional  Office  is  satisfied  that  the 
Recipient  has  made  all  reasonable  efforts  to 


obtain  a  contractor,  but  has  failed  to  do  so 
because  of  uncontrollable  factors,  such  as  the 
remoteness  of  the  site  combined  with  a  small 
contract  or  an  overabundance  of  construction 
work  in  the  project  area,  or 

(4)  It  has  been  determined  by  EDA  that 
special  circumstances  require  its  use  to 
successfully  complete  the  project. 

(5)  EDA  has  available  the  publication, 
"Guidelines  for  Force  Account  Projects", 
which  can  be  secured  from  the  EDA  Regional 
Office.  This  publication  can  be  very  helpful 
in  ensuring  that  this  type  of  project  activity 
would  be  an  eligible  project  cost. 

10.  Construction  Management  Services 

A.  For  the  purposes  of  this  document. 
Construction  Management  is  defined  as  the 
services  of  a  firm  with  competent  and 
experienced  staff  to  act  as  the  Recipient's 
agent  to  perform  all  or  part  of  the  following: 

(1)  Aid  the  project  designer  to  find 
expedited  or  less  costly  methods  of 
construction  (Value  Engineering). 

(2)  Monitor  the  contracting  process.  This 
may  vary  in  scope  from  giving  advice  to  the 
Recipient  to  complete  control  of  the 
contracting  process. 

(3)  Inspection  or  supervision  of  inspection 
of  the  construction  work. 

(4)  Controlling  the  expenditure  of  project 
funds  on  a  multi-faceted  or  highly  complex 
project. 

(5)  Controlling  unusual  methods  of 
contracting  such  as  "fast  track"  or  "turn- 
key". 

B.  EDA  will  not  normally  approve  the  use 
of  a  Construction  Management  firm  for 
projects  costing  less  than  $5  million. 

C.  If  the  Recipient  wishes  to  use  a 
Construction  Manager,  EDA  will  participate 
in  such  costs  only  if  EDA  approves  the 
prop>osed  or  actual  contract  for  such  services 
between  the  Recipient  and  the  Construction 
Manager. 

D.  The  compensation  for  Construction 
Management  services  is  subject  to  the  same 
rules  as  those  for  architect/engineer  services. 

E.  The  Construction  Management 
Agreement  must  spell  out  who  is  responsible 
for  construction  inspection,  approval  of 
construction  and  supply  contracts,  change 
orders  and  other  areas  of  possible  conflicts 
(i.e.,  the  division  of  responsibility  and 
authority  between  the  Recipient,  the 
Architect/Engineer  and  the  Construction 
Manager). 

II.  Certification  of  Acquisition  of  Land. 
Easements  and  Rights-of-Way 

A.  As  required  in  the  Financial  Assistance 
Award  the  Recipient  must  furnish  evidence 
satisfactory  to  the  EDA  that  it  has  good  and 
merchantable  title  to  the  tracts  or  parcels  of 
land  on  which  buildings,  structures,  or  other 
project  improvements  will  be  located,  with 
any  liens  or  encumbrances  noted,  and  that  it 
has  obtained  all  necessary  easements, 
permits,  rights-of-way,  franchises, 
condemnations,  and  all  Federal,  State  and 
local  approvals  necessary  to  the  completion 
of  the  project. 

B.  To  aid  EDA  in  making  its  determination, 
the  Recipient  must  furnish  a  description  of 
the  sites  and  rights-of-way  on  which  the 
project  will  be  located.  Exhibit  C  of  this 
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document  is  a  "Certificate  as  to  Project  Site. 
Rights-of-Way.  and  Easements."  which  is  a 
format  acceptable  to  EDA  as  evidence  of  the 
Recipient's  title  to  the  real  property 
necessary  for  the  project.  The  Recipient  has 
the  option  to  prepare  the  title  opinion  in  a 
format  that  meets  local  law  or  custom.  Any 
title  opinion  submitted  must  be  approved  by 
EDA.  EDA  may  require  additional 
documentation. 

C.  If  land  acquisition  is  a  part  of  the 
project,  the  EDA  project  file  must  be 
documented  to  show  the  basis  for 
determining  that  the  amount  of  land  acquired 
and  the  cost  of  the  land  is  reasonable.  If  an 
appraisal  is  required,  a  professional 
appraiser(s)  should  perform  the  service.  An 
appraiser  registered  with  a  national  society 
and/or  licensed  by  the  State  will  normally  be 
required. 

D.  Any  significant  change  in  the  amount 
and  cost  of  land  from  that  upon  which  the 
project  approval  was  based  must  be  approved 
by  EDA  to  be  eligible  for  EDA 
reimbursement. 

E.  No  financial  assistance  under  the  Act 
will  be  approved  for  a  project  involving 
public  or  privately  owned  land  adjacent  to  or 
in  the  vicinity  of  a  federally  owned  or 
operated  airfield,  unless  the  Recipient  can 
demonstrate  that  the  proposed  project  is 
compatible  with  the  airfield  land  use  plan 
prepared  for  that  facility. 

12.  Relocation  Assistance 

The  provisions  of  the  Uniform  Relocation 
Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (P.L.  91-646),  as 
amended,  are  applicable  to  all  States  and 
political  subdivisions  of  States  and  non- 
profits which  are  recipients  of  EDA  funding 
assistance.  This  Act  requires  financial  and 
other  assistance  to  persons,  businesses,  or 
farm  operations  displaced  from  real  property 
acquired  for  a  project  financed  wholly  or  in 
part  with  Federal  funds.  It  also  requires 
compliance  with  specific  guidelines 
ptertaining  to  reimbursable  costs  incidental  to 
such  land  acquisition.  Recipients  are 
required  to  comply  fully  with  the  intent  of 
this  Act. 

13.  Certification  of  Adequacy  of  Treatment  of 
Sewage  and  Other  Waste 

A.  EDA  will  not  provide  financial 
assistance  for  projects  involving  sewer  or 
other  waste  disposal  facilities  unless  a  State 
permit  has  been  obtained  by  the  Recipient  in 
those  States  where  EPA  has  delegated 
authority  to  the  State  to  certify  adequacy  of 
treatment.  In  those  States  where  EPA  has  not 
delegated  such  authority,  a  certificate  of 
adequacy  of  treatment  must  be  obtained  from 
EPA  in  addition  to  a  State  permit. 

B.  Certification  of  adequacy  of  treatment  is 
not  normally  required  under  the  following 
conditions: 

(1)  For  single  service  connections  unless  an 
unusual  effiuent  is  expected. 

(2)  For  replacement  of  portions  of  an 
existing  sewer  system  where  sewage  flow 
resulting  from  the  project  is  not  increased. 

(3)  For  projects  which  will  include  only 
storm  drainage  as  the  component  and  the 
flow  from  the  storm  sewer  is  not  introduced 
in  the  existing  sanitary  sewer  system. 


C.  If  EPA  certification  is  required.  EDA  will 
not  authorize  the  advertising,  bid  opening 
nor  a  disbursement  of  grant  funds  until  an 
unconditional  certificate  has  been  obtained. 
The  EDA  Project  Manager  will  prepare  all 
EDA  requests  to  EPA  for  Certificates  of 
Adequacy  of  Treatment  for  projects  which 
involve  sewage  and/or  storm  drainage 
facilities.  The  certification  should  be 
obtained  as  early  as  practicable  after 
acceptance  of  the  project  application  by  EDA. 
The  Recipient  must  provide  as  much  of  the 
following  information  as  is  required  to  obtain 
the  certification: 

(1)  For  sanitary  sewer  system. 

a.  A  general  descriptive  statement  of  the 
project  explaining  the  problem  to  be 
eliminated  and  the  proposed  method  of 
elimination. 

b.  A  vicinity  map  of  the  complete  project 
area  showing  the  location  and  size  of  all 
existing  and  proposed  sanitary  and  storm 
sewer  lines  in  plan  view,  the  street  system, 
topographical  features,  overflows  and 
bypasses. 

c.  Project  design  criteria,  including  the 
following  data: 

(i)  Industrial  and  domestic  contribution. 
(Type  of  industrial  contribution  should  be 
stated). 

(ii)  Line  and  treatment  facility  sizing  and 
design  criteria  used  therefor. 

(iii)  Population  figures  used. 

(iv)  Number  of  existing  and  planned  sewer 
connections. 

d.  Design  criteria  to  be  used  for  the  new 
treatment  facilities.  This  should  include  the 
following  data: 

(i)  Type  and  extent  of  existing  treatment. 

(ii)  Industrial  and  domestic  contribution. 
(Type  of  industrial  contribution  should  be 
stated). 

(iii)  Peak  and  average  flow  data. 

(iv)  Component  sizing  and  design  criteria 
used  therefor. 

e.  For  existing  treatment  facilities  to  be 
affected  by  the  proposed  project  submit  the 
design  criteria,  permit  number  and  effluent 
limitations. 

f.  If  available,  as-built  drawings  of  existing 
treatment  facilities  showing  the  location, 
type,  number  and  size  of  the  treatment 
facilities.  If  as-built  drawings  are  not 
available  a  single  line  drawing  of  the  existing 
structures  such  as  lift  stations,  manholes, 
pumping  stations,  etc.,  will  be  accepted. 

g.  Agreements,  if  any,  for  treatment  by 
other  entities. 

(2)  For  projects  involving  only  storm  sewer 
facilities  submit  the  following  dated 
statement,  signed  by  the  Recipient's 
authorized  representative;  "This  proposed 
storm  water  sewer  system  will  be  constructed 
and  operated  so  as  to  exclude  the 
introduction  of  domestic  sewage  and 
industrial  or  agricultural  waste  and  will  not 
be  connected  in  any  way  to  a  sanitary  sewer 
system." 

(3)  Upon  receipt  by  EDA,  the  certification 
of  adequacy  of  treatment  will  be  reviewed  to 
assure  that  the  certification  is  unconditional. 
EDA  will  not  accept  a  conditional 
certification  (defined  as  an  approval 
conditioned  on  the  occurrence  of  a  future 
event  such  as  the  future  construction  of  a 
sewage  treatment  plant). 


14.  Project  Financing 

Prior  to  obtaining  EDA  approval  of  the 
project's  final  plans  and  specifications,  the 
Recipient  should  furnish  evidence  to  the 
EDA  Project  Manager  that  the  Recipient  has 
its  share  of  matching  funds  either  on  hand  or 
firmly  committed.  Any  change  in  the  amount 
or  availability  of  the  Recipient's  share  must 
be  made  known  to  EDA  at  this  time.  This  is 
equally  true  of  the  interim  financing  amount 
and  availability. 

15.  Safeguarding  Funds 

A.  Checks  drawn  to  pay  project  costs  will 
be  signed  by  the  Authorized  Representative 
of  the  Recipient  and  may  be  counter-signed 
by  other  representatives  of  the  Recipient  if 
he/she  so  designates.  The  Recipient  shall 
retain  all  bank  statements,  deposit  slips, 
canceled  checks,  and  related  invoices 
pertaining  to  these  project  costs  to  facilitate 
final  audit. 

B.  Consistent  with  the  national  goal  of 
expanding  the  opportunities  for  minority 
business  enterprises,  Recipients  are 
encouraged  to  use  minority  banks  as  the 
depository  for  project  funds. 

C.  Although  a  separate  bank  account  is  not 
required  by  EDA,  the  Recipient  is  urged  to 
use  one  for  the  EDA  project  as  it  will  be 
helpful  to  audit  project  costs  claimed  by  the 
Recipient  at  project  closeout. 

D.  For  non-governmental  Recipients  EDA 
requires  that  the  Recipient  furnish  evidence 
that  the  custodian  of  the  project  funds  is 
bonded  in  an  amount  not  less  than  the 
amount  of  the  EDA  grant.  If  subject  to  15  CFR 
Part  24,  the  Recipient  must  furnish 
assurances  that  the  Recipient's  financial 
management  system  meets  the  requirements 
of  15  CFR  Part' 24. 20,  Financial 
Administration,  if  this  was  not  accomplished 
prior  to  approval  of  the  grant  award. 

16.  Department  of  Commerce  Metric  Program 

Section  5164  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (P.L.  100-418) 
designates  the  metric  system  of  measurement 
as  the  preferred  system  of  weights  and 
measures  for  U.S.  trade  and  commerce. 

17.  Seasonality 

It  is  EDA  policy  to  promote  construction  of 
projects  continuously  throughout  the  year. 
Recipients  and  their  Architect/Engineers  are 
encouraged  to  design  projects  so  that 
construction  will  not  be  unreasonably 
curtailed  by  weather. 

18.  Design  for  the  Handicapped 

A.  Any  building  or  facility  financed  in 
whole  or  in  part  with  assistance  under  the 
Act  must  be  designed,  constructed,  or 
altered,  so  as  to  insure  ready  access  to,  and 
use  of,  such  building  or  facility  by  the 
physically  handicapped,  as  required  by  P.L. 
90^80  (42  U.S.C.  4151-4156)  and  the 
regulations  promulgated  thereunder  (41  CFR 
Subpart  101-19.6). 

B.  Except  as  otherwise  provided  in 
paragraph  C  of  this  section,  every  building, 
except  a  residential  structure,  shall  be 
designed,  constructed,  or  altered  in 
accedence  with  the  minimum  standards 
contained  in  the  "American  National 
Standejd  Specifications  for  Making  Buildings 
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and  Facilities  Accessible  to,  and  Usable  by, 
the  PhysicallyiHandicapped,"  Number  A 
117.1  (1971)  approved  by  and  available  from 
the  American  National  Standards  Institute, 
Inc.  1430  Broidway,  New  York.  NY  10018. 

C.  The  stanqards  established  in  paragraph 
(B)  of  this  secnon  shall  not  apply  to: 

(1)  The  design,  construction,  or  alteration 
of  any  portioriTof  a  building  or  facility  which 
need  not,  because  of  its  intended  use,  be 
made  accessihie  to,  or  usable  by,  the  public 
or  by  physically  handicapped  persons; 

(2)  The  alteition  of  an  existing  building  if 
the  alteration  jioes  not  involve  the 
installation  ofi  or  work  on,  existing  stairs, 
doors,  elevators,  toilets,  entrances,  drinking 
fountains,  floors,  telephone  locations,  curbs, 
parking  areas. ior  any  other  facilities 
susceptible  oflinstallations  or  improvements 
to  accommodate  the  physically  handicapped; 

(3)  The  alteiation  of  an  existing  building  or 
facility,  or  of  luch  portions  thereof,  to  which 
application  oflthe  standards  is  not 
structurally  possible. 

D.  The  standards  established  in  paragraph 
(B)  of  this  section  may  be  modified  or  waived 
on  a  case-by-c^se  basis,  provided  that  the 
Administrator  of  the  General  Services 
Administration  determines  that  such  waiver 
or  modificaticni  is  clearly  necessary. 

19.  Reportingof  Project  Progress 

A.  Recipients  are  required  to  constantly 
monitor  project  progress  to  assure  that  time 
schedules  are^being  met.  project  work  units 
by  time  periof  s  are  being  accomplished,  and 
other  performpnce  goals  are  being  achieved. 
This  review  shall  be  made  for  each  program, 
function,  or  activity  as  set  forth  in  the 
approved  great  application. 

B.  The  Recipient  is  required  to  submit  a 
project  performance  report  for  each  calendar 
quarter.  The  report  will  cover  the  following 
for  each  program,  function,  or  activity 
involved: 

(1)  A  compirison  of  actual 
accomplishmfents  to  the  timetable  estabhshed 
in  the  Grant  Award; 

(2)  Reasons! for  delays  in  those  cases  where 
the  time  tabla  approved  by  EDA  was  not  met; 

(3)  Any  change  to  the  purpose,  nature, 
location,  bona-fide  need,  neighborhood 
served,  size,  Binding,  or  cost  of  the  project; 

(4)  All  change  orders  issued  up  to  the  date 
of  the  repjort  ind  not  previously  reported  to 
EDA,  and       j 

(5)  Other  ptrtinent  information  including, 
when  appropriate,  an  analysis  and 
explanation  of  and  cost  overruns  or  high  unit 
costs. 

C.  The  project  performance  report  will  be 
due  not  later  than  January  15.  April  15.  July 
15  and  Octobfer  15  for  the  immediate 
previous  quaiter  year.  This  requirement  shall 
begin  with  ths  Recipient's  acceptance  of  the 
EDA  Grant  A  rvard  and  shall  end  when  EDA 
approves  the  final  grant  disbursement. 

D.  Between  the  required  f)erforraance 
reporting  dat^s,  events  may  occur  which 
have  significant  impact  upon  the  project  or 
program.  In  s|ich  cases,  the  Recipient  will  be 
required  to  inform  EDA  as  soon  as  the 
following  typ  es  of  conditions  become  known: 

(1)  Problems,  delays,  or  adverse  conditions 
which  will  a  aterially  affect  the  ability  of  the 
Recipient  to  i  ittain  program  objectives. 


prevent  the  meeting  of  time  schedules  and 
goals,  or  preclude  the  attainment  of  project 
work  by  established  time  periods.  This 
disclosure  shall  be  accomplished  by  a 
statement  of  the  action  taken,  or 
contemplated,  and  any  Federal  assistance 
needed  to  resolve  the  situation. 

(2)  Favorable  developments  or  events 
which  enable  meeting  time  schedules  and 
goals  sooner  than  anticipated  or  producing 
more  work  than  originally  projected;  or 

(3)  If  any  performance  review  conducted 
by  the  Recipient  discloses  the  need  for 
change  in  the  budget  estimates,  the  Recipient 
is  required  to  submit  a  request  for  budget 
revision. 

E.  A  sample  format  for  the  required  project 
performance  report  is  included  herein  as 
Exhibit  J.  The  report  will  be  sent  to  the  EDA 
Regional  Office.  The  Recipient  may  use  a 
format  other  than  the  EDA  sample,  provided 
that  the  information  called  for  in  this  section 
is  furnished. 

F.  EDA  does  not  normally  permit  grant 
advances.  However,  where  EDA  determines 
that  grant  advances  are  necessary  and  in  the 
best  interest  of  the  Government  and  the 
Recipient,  the  Recipient  will  be  required  to 
submit  with  the  project  performance  report  a 
Report  of  Federal  Cash  Transactions.  The 
EDA  Regional  Office  shall  furnish  the 
required  forms  for  this  report. 

G.  EDA  will  not  process  any  requests  for 
grant  disbursement  from  Recipients  with 
delinquent  performance  reports. 

20.  Environmental  Requirements 

A.  EDA  is  required  by  law  to  insure  that 
proper  environmental  review  of  its  actions 
take  place;  that  there  is  a  proper  balance 
between  the  goals  of  economic  development 
and  environmental  enhancemeiit  in  its 
actions;  and,  that  adverse  environmental 
impacts  frtjm  its  actions  are  mitigated  or 
avoided  to  the  extent  possible. 

B.  Environmental  assessments  of  EDA 
actions  are  conducted  in  accordance  with  the 
National  Environmental  Policy  Act  of  1969. 
as  amended  (NEPA)  (42  U.S.C.  4321  et.  seq.), 
the  Environmental  Quality  Improvement  Act 
(42  U.S.C.  4371  et.  seq.).  The  Clean  Air  Act, 
as  amended  (42  U.S.C.  7401  et.  seq.).  the 
National  Historic  Preservation  Act  of  1966 
(16  U.S.C.  470  et.  seq.).  The  Wild  and  Scenic 
Rivers  Act.  as  amended  (16  U.S.C.  1271  et. 
seq.).  the  Flood  Disaster  Protection  Act  of 
1973.  as  amended  (42  U.S.C.  4002  et.  seq.), 
the  Federal  Water  Pollution  Control  Act,  as 
amended  (33  U.S.C.  1251  et.  seq.),  and  the 
Council  on  Environmental  Quality  (CEQ) 
Regulations  (40  CFR  Section  1500-1508),  as 
specified  in  EDA  Directives  17.02-2, 17.02- 
7,  and  17.04,  as  hereafter  amended  or 
superseded.  Directives  are  available  from  any 
EDA  office. 

C.  EDA  recipients  are  subject  to  Federal, 
state  and  local  requirements  concerning 
hazardous  substances,  including,  but  not 
limited  to,  the  Comprehensive 
EnvLroiunental  Response,  Compensation  and 
Liability  Act  (CERCLA),  Public  Law  96-510 
(1980),  as  amended  by  Public  Law  99-499 
(1986),  42  U.S.C.  9601-9675;  and  the 
Resource  Conservation  and  Recovery  Act 
(RCRA),  Public  Law  89-272  (1965),  as 
amended  by  Public  Law  94-580  (1976), 


Public  Law  96-482  (1980)  and  Public  Law 
98-616  (1984),  42  U.S.C.  6901-6991. 

21.  Project  Revisions 

After  Recipient  acceptance  of  the  EDA 
grant  award,  any  change  to  the  project  as 
described  in  the  grant  award  must  be 
reviewed  and  approved  by  EDA.  To  be 
eligible  for  EDA  financial  participation  the 
proposed  revision  must  meet  certain 
conditions.  See  Section  V  of  this  document 
for  guidelines  on  securing  EDA  approval  of 
proposed  project  revisions. 

Section  II — Contracting  For  Project 
Construction 

1.  Contracting  Standards 

A.  For  States:  If  a  State  is  the  recipient  of 
the  EDA  grant  award,  the  State  may  follow 
the  same  policies  and  procedures  it  uses  for 
procurements  frtjm  its  non-Federal  funds 
provided  that  the  State  will  ensure  that  every 
purchase  order  or  other  contract  includes  any 
clauses  required  by  Federal  statutes  and 
Executive  Orders  and  their  implementing 
regulations.  For  reimbursable  cost 
determinations.  0MB  Circular  A-87  will  be 
applicable. 

B.  For  Other  than  States:  Recipients  of  EDA 
grants  other  than  States  may  use  their  own 
procurement  procedures  which  reflect 
applicable  State  and  local  laws  and 
regulations,  provided  that  the  procurements 
conform  to  applicable  Federal  law  and  the 
standards  contained  in  these  "Requirements 
for  Approved  Projects".  Recipients  may 
request  EDA  to  approve  self-certification  of 
their  procurement  system.  Such  self- 
certification  shall  not  limit  EDA's  right  to 
survey  the  system.  The  Recipient  must  cite 
specific  procedures,  regulations,  standards, 
etc.  as  being  in  compliance  with  EDA  and 
other  Federal  requirements  and  have  its 
system  available  for  review.  In  the  absence  of 
written  procurement  regulations  issued  by 
the  Recipient  which  meet  the  following 
requirements,  applicable  federal  procurement 
standards  shall  govern. 

C.  Contract  Administration  System: 
Recipients  will  maintain  a  contract 
administration  system  which  ensures  that 
contractors  perform  in  accordance  with  the 
terms,  conditions  and  specifications  of  their 
contracts  or  purchase  orders. 

D.  Standards  of  Conduct:  Recipients  shall 
maintain  a  vmtten  code  or  standards  of 
conduct  which  shall  govern  the  performance 
of  their  officers,  employees  or  agents  engaged 
in  the  award  and  administration  of  contracts 
supported  by  Federal  funds.  No  employee, 
officer  or  agent  of  the  Recipient  shall 
participate  in  selection,  or  in  the  award  or 
administration  of  a  contract  supported  by 
Federal  funds  if  a  conflict  of  interest,  real  or 
apparent,  would  be  involved.  Such  a  conflict 
would  arise  when  any  of  the  following  has 

a  financial  or  other  interest  in  the  firms 
elected  for  award: 

(1)  an  employee,  officer  or  agent 

(2)  any  member  of  his/her  immediate 
family 

(3)  his  or  her  partner 

(4)  an  organization  which  employs,  or  is 
about  to  employ,  any  of  the  above. 

The  Recipient's  officers,  employees  or 
agents  shall  neither  solicit  nor  accept 
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gratuities,  favors  or  anything  of  monetary 
value  from  contractors,  potential  contractors, 
or  parties  to  subagreements  except  that 
Recipients  may  set  minimum  rules  where  the 
financial  interest  is  not  substantial  or  the  gift 
is  an  unsolicited  item  of  nominal  intrinsic 
value. 

To  the  extent  pennitted  by  State  or  local 
law  or  regulations,  such  standards  of  conduct 
shall  provide  for  penalties,  sanctions,  or 
other  disciplinary  actions  for  violations  of 
such  standards  by  the  Recipient's  officers, 
employees,  or  agent,  or  by  contractors  or 
their  agents. 

E.  State  and  Local  Agreements:  To  foster 
greater  economy  and  efficiency.  Recipients 
are  encouraged  to  enter  into  State  and  local 
intergovernmental  agreements  for 
procurement  or  use  of  common  goods  and 
services. 

F.  Surplus  Property:  Recipients  are 
encouraged  to  use  Federal  excess  and  surplus 
property  in  lieu  of  purchasing  new 
equipment  and  property  whenever  such  use 
is  feasible  and  reduces  project  costs. 

G.  Value  Engineering:  Recipients  are 
encouraged  to  use  value  engineering  clauses 
in  contracts  for  construction  projects  of 
sufficient  size  to  ofi^er  reasonable 
opportimities  for  cost  reductions.  EDA  will 
not  normally  approve  value  engineering  costs 
for  construction  contracts  with  estimated 
costs  of  less  than  $1,000,000.  Value 
engineering  is  defined  for  the  purposes  of 
this  paragraph  as  a  systematic  and  creative 
analysis  of  each  contract  item  or  task  to 
ensure  that  its  essential  function  is  provided 
at  the  overall  lower  cost.  Value  engineering, 
as  a  function,  is  done  separately  from  the 
architect/engineer  design  by  a  person  or  firm 
not  controlled  by  the  architect/engineer. 

H.  Awards  to  Resf)onsible  Contractors: 
Recipients  will  make  awards  only  to 
resfKjnsible  contractors  possessing  the  ability 
to  perform  successfully  under  the  terms  and 
conditions  of  a  proposed  procurement. 
Consideration  will  be  given  to  such  matters 
as  contractor  integrity,  compliance  with 
public  policy,  record  of  past  performance  and 
financial  and  technical  resources. 

I.  Maintenance  of  Records:  Recipients  will 
maintain  records  sufficient  to  detail  the 
significant  history  of  each  procurement 
affecting  the  EDA  assisted  project.  These 
records  will  include,  but  are  not  necessarily 
limited  to,  the  rationale  for  method  of 
procurement,  selection  of  contract  type, 
contractor  selection  or  rejection,  and  the 
basis  for  contract  price. 

J.  Time  and  Material  Contracts:  Recipients 
will  use  time  and  material  type  contracts 
only: 

(1)  After  a  determination  that  no  other  type 
of  contract  is  suitable,  and 

(2)  If  the  contract  includes  a  ceiling  price 
that  the  contractor  exceeds  at  its  own  risk. 

K.  Settlement  of  Issues:  Recipients  alone 
will  be  responsible,  in  accordance  with  good 
administrative  practice  and  sound  business 
judgment,  for  the  settlement  of  all  contractual 
and  administrative  issues  arising  out  of 
procurements.  These  issues  include,  but  are 
not  limited  to  source  evaluation,  protests, 
disputes  and  claims.  These  standards  do  not 
relieve  the  Recipient  of  any  contractual 
responsibilities  under  its  contracts.  EDA  will 


not  substitute  its  judgment  for  that  of  the 
Recipient  unless  the  matter  is  primarily  a 
Federal  concern.  Violations  of  law  will  be 
referred  to  the  local.  State,  or  Federal 
authority  having  proper  jurisdiction. 

L.  Protest  Procedures:  Recipients  will  have 
protest  procedures  to  handle  and  resolve 
disputes  relating  to  their  procurements  and 
shall  in  all  instances  disclose  information 
regarding  the  protest  to  EDA.  A  protestor 
must  exhaust  all  administrative  remedies 
with  the  Recipient  before  pursuing  a  protest 
with  EDA.  Reviews  of  protests  by  EDA  will 
be  limited  to: 

(1)  Violations  of  Federal  law  or  regulations 
(violations  of  State  or  local  law  will  be  under 
the  jurisdiction  of  State  or  local  authorities); 
and 

(2)  Violations  of  the  Recipient's  protest 
procedures  for  failure  to  review  a  complaint 
or  protest.  Protests  received  by  EDA  other 
than  those  specified  above  will  be  referred  to 
the  Recipient  for  resolution. 

2.  Competition  in  Procurement 

A.  All  procurement  transactions  affecting 
the  EDA  project  will  be  conducted  in  a 
manner  providing  full  and  open  competition 
consistent  with  the  standards  contained 
herein.  Some  of  the  situations  considered  to 
be  restrictive  of  competition  include  but  are 
not  limited  to: 

(1)  Placing  uiu'easonable  requirements  on 
firms  in  order  for  them  to  qualify  to  do 
business, 

(2)  Requiring  unnecessary  experience  and 
excessive  bonding, 

(3)  Noncompetitive  pricing  practices 
between  firms  or  between  affiliated 
companies, 

(4)  Noncompetitive  awards  to  consultants 
that  are  on  retainer  contracts, 

(5)  Organizational  conflicts  of  interest, 

(6)  Specifying  only  a  "brand  name" 
product  instead  of  allowing  "an  equal" 
product  to  be  offered  and  describing  the 
performance  of  other  relevant  requirements 
of  the  procurement,  and 

(7)  Any  arbitrary  action  in  the  procurement 
process. 

B.  Recipients  will  conduct  procurements  in 
a  manner  that  prohibits  the  use  of  statutorily 
or  administratively  imposed  in-State  or  local 
geographical  preferences  in  the  evaluation  of 
bids  or  proposals,  except  in  those  cases 
where  applicable  Federal  statutes  expressly 
mandate  or  encourage  geographic  preference. 
Nothing  in  these  Requirements  for  Approved 
Projects  preempts  State  licensing  laws.  When 
contracting  for  architectural  and  engineering 
(A/E)  services,  geographical  location  may  be 
a  selection  criteria  provided  its  application 
leaves  an  appropriate  number  of  qualified 
firms,  given  the  nature  and  size  of  the 
project,  to  compete  for  the  contract. 

C.  Recipients  will  have  written  selection 
procedures  for  procurement  actions.  These 
procedures  will  ensure  that  all  solicitations: 

(1)  Incorporate  a  clear  and  accurate 
description  of  the  technical  requirements  for 
the  material,  product,  or  service  to  be 
procured.  Such  descriptions  shall  not,  in 
competitive  procurements,  contain  features 
which  unduly  restrict  competition.  The 
description  may  include  a  statement  of  the 
qualitative  nature  of  the  material,  product  or 


service  to  be  procured,  and  when  necessary, 
shall  set  forth  those  minimum  essential 
characteristics  and  standards  to  which  it 
must  conform  if  it  is  to  satisfy  its  intended 
use.  Detailed  product  specifications  should 
be  avoided  if  at  all  (>ossible.  When  it  is 
impractical  or  uneconomical  to  make  a  clear 
and  accurate  description  of  the  technical 
requirements,  a  "brand  name  or  equal" 
description  may  be  used  as  a  means  to  define 
the  performance  or  other  salient 
requirements  of  a  procurement.  The  specific 
features  of  the  named  brand  which  must  be 
met  by  offerors  shall  be  clearly  stated;  and 

(2)  Identify  all  requirements  which  the 
offerors  must  fulfill  and  all  other  factors  to 
be  used  in  evaluating  bids  or  proposals. 

D.  Recipients  will  ensure  that  all  lists  of 
prequalified  persons,  firms  or  products 
which  are  used  in  acquiring  goods  and 
services  are  current  and  include  enough 
qualified  sources  to  ensure  maximum  open 
and  free  competition.  Also,  Recipients  will 
not  preclude  potential  bidders  from 
qualifying  during  the  solicitation  period. 

3.  Acceptable  Methods  of  Procurement 

A.  Procurement  by  Small  Purchase 
Procedures:  Small  purchase  procedures  are 
those  relatively  simple  and  informal 
procurement  methods  for  securing  services, 
supplies  or  other  property  that  do  not  cost 
more  than  the  simplified  acquisition 
threshold  fixed  at  41  U.S.C.  403(11) 
(currently  set  at  Si 00,000)  in  the  aggregate. 
If  small  purchase  procurements  are  used, 
price  or  rate  quotations  will  be  obtained  from 
an  adequate  number  of  qualified  sources 
(normally  at  least  three  quotes  will  be 
required). 

B.  Procurement  by  Sealed  Bids  (formal 
advertising):  Bids  are  publicly  solicited  and 

a  firm-fixed-price  contract  (lump  sum  or  unit 
price)  is  awarded  to  the  responsible  bidder 
whose  bid,  conforming  with  all  the  material 
terms  and  conditions  of  the  invitation  for 
bids,  is  lowest  in  price.  The  sealed  bid 
method  is  the  preferred  method  for  procuring 
construction.  In  order  for  sealed  bidding  to 
be  feasible,  the  following  conditions  should 
be  present: 

(1)  A  complete,  adequate  and  realistic 
sp)ecification  or  purchase  description 
approved  by  EDA  is  available, 

(2)  Two  or  more  responsible  bidders  are 
willing  and  able  to  compete  effectively  for 
the  business,  and 

(3)  The  procurement  lends  itself  to  a  firm 
fixed-price  contract  and  the  selection  of  the 
successful  bidder  can  be  made  principally  on 
the  basis  of  price. 

C.  If  sealed  bids  are  used,  the  following 
requirements  apply: 

(1)  The  invitation  for  bids  will  be  publicly 
advertised  and  bids  shall  be  solicited  from  an 
adequate  number  of  known  suppliers, 
providing  them  sufficient  time  prior  to  the 
date  set  for  the  opening  of  bids. 

(2)  The  invitation  for  bids,  which  will 
include  any  sfiecifications  and  pertinent 
attachments,  shall  define  the  items  or 
services  in  order  for  the  bidder  to  properly 
respond. 

(3)  All  bids  will  be  publicly  opened  at  the 
time  and  place  prescribed  in  the  invitation 

.  for  bids. 
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(4)  A  firm  fixe(  -price  contract  award  will 
be  made  in  writii  g  to  the  lowest  responsive 
and  responsible  I  idder.  When  specified  in 
bidding  documei  ts,  factors  such  as 
discounts,  transpartation  costs  and  life  cycle 
costs  shall  be  corsidered  in  determining 
which  bid  is  lowiist.  Payment  discounts  will 
only  be  used  to  ditermine  the  low  bid  when 
prior  experience  ndicates  that  such 
discounts  are  usu  ally  taken  advantage  of. 

(5)  Any  or  all  b  ds  may  be  rejected  if  there 
is  a  sound  and  properly  documented  reason. 

D.  Procuremeni  by  Competitive  Proposals: 
The  technique  of  competitive  proposals  may 
be  used  on  EDA  f  rojects  to  secure  architect/ 
engineer  services  and  is  conducted  with 
more  than  one  soi  irce  submitting  an  offer, 
and  either  a  fixed  price  or  cost- 
reimbursement  ty  pe  contract  is  awarded.  It  is 
generally  used  wl  en  conditions  are  not 
appropriate  for  th  i  use  of  sealed  bids.  If  this 
method  is  used,  tl  le  following  requirements 
apply: 

(1)  Requests  for  proposals  will  be 
publicized  and  w;  11  identify  all  evaluation 
factors  and  their  r  slative  importance.  Any 
response  to  public  ized  requests  for  proposals 
shall  be  honored  Id  the  maximum  extent 
practical. 

(2)  Proposals  will  be  solicited  from  an 
adequate  number  3f  qualified  sources 
(normally  EDA  rei  |uires  responses  from  at 
least  three  responi  ible  firms). 

(3)  Recipients  will  have  a  method  for 
conducting  techni  ;al  evaluations  of  the 
proposals  receivec  and  for  selecting 
awardees. 

(4)  Awards  will  be  made  to  the  responsible 
firm  whose  propoi  al  is  most  advantageous  to 
the  program,  with  price  and  other  factors 
considered. 

(5)  Recipients  m  ay  use  competitive 
proposal  proceduiss  for  qualifications-based 
procurement  of  an:hitectural/engineering  (A/ 
E)  professional  services  whereby  competitors' 
qualifications  are  Evaluated  and  the  most 
qualified  competitor  is  selected,  subject  to 
negotiation  of  fair  ind  reasonable 
compensation.  Th(  method,  where  price  is 
not  used  as  a  selec  ion  factor,  can  only  be 
used  in  procurement  of  A/E  professional 
services.  It  cannot  \)e  used  to  purchase  other 
types  of  services  though  A/E  firms  are  a 
potential  source  td  perform  the  profHjsed 
effort.  ! 

ly  Noncompetitive 
inique  requires  EDA  prior 
and  is  conducted  by 
ip>osal  from  only  one 
citation  of  a  number  of 
sources,  competition  is  determined 
inadequate.  Procurement  by  noncompetitive 
proposals  may  be  lised  only  when  the  award 
of  a  contract  is  infusible  under  small 
purchase  procedures,  sealed  bids  or 
competitive  propolis  and  one  of  the 
following  circumstances  applies: 

(1)  The  item  is  aijailable  only  from  a  single 
source;  or  | 

(2)  The  public  ex  igency  or  emergency  for 
the  requirement  wi  1  not  permit  a  delay 
resulting  bom  com  }etitive  solicitation;  or 

(3)  After  solicitat  on  of  a  number  of 
sources,  comf>etiticn  is  determined 
inadequate. 


E.  Procurement 
Proposals:  This  t 
written  concurren 
solicitation  of  a  pi 
source,  or  after  sol 


4.  Unacceptable  Method  of  Procurement 

The  cost-plus-a-percentage-of-cost  method 
of  contracting  is  unacceptable  for  use  on  EDA 
assisted  projects.  EDA  grant  funds  may  not  be 
used  to  reimburse  costs  incurred  under  such 
a  contract. 

5.  Contracting  with  Disadvantaged  Firms 

A.  The  Recipient  shall  make  positive 
efforts  to  utilize  small  businesses,  minority- 
owned  firms,  and  women's  business 
enterprises,  whenever  possible.  Recipients 
shall  take  all  of  the  following  steps  to  further 
this  goal. 

(1)  Ensure  that  small  businesses,  minority- 
owned  firms,  and  women's  business 
enterprises  are  used  to  the  fullest  extent 
practicable. 

(2)  Make  information  on  forthcoming 
opportunities  available  and  arrange  time 
friames  for  purchases  and  contracts  to 
encourage  and  facilitate  participation  by 
small  businesses,  minority-owned  firms,  and 
women's  business  enterprises. 

(3)  Consider  in  the  contract  process 
whether  firms  competing  for  larger  contracts 
intend  to  subcontract  with  small  businesses, 
minority-owned  firms,  and  women's  business 
enterprises; 

(4)  Encourage  contracting  with 
consortiums  of  small  businesses,  minority- 
owned  firms  and  women's  business 
enterprises  when  a  contract  is  too  large  for 
one  of  these  firms  to  handle  individually. 

(5)  Use  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration,  and  the 
Department  of  Commerce's  Minority 
Business  Development  Agency  in  the 
solicitation  and  utilization  of  small 
businesses,  minority-owned  firms  and 
women's  business  enterprises. 

6.  Contract  Cost  and  Price  Analysis 

A.  Recipients  must  perform  a  cost  or  price 
analysis  in  connection  with  every 
procurement  action  including  contract 
modifications  (change  orders).  The  method 
and  degree  of  analysis  is  dependent  upon  the 
facts  surrounding  the  particular  procurement 
situation,  but  as  a  starting  point.  Recipients 
must  make  independent  estimates  before 
receiving  bids  or  proposals.  A  cost  analysis 
must  be  performed  when  the  offeror  is 
required  to  submit  the  elements  of  his 
estimated  cost,  e.g.,  under  professional, 
consulting,  and  architectural/engineering 
services  contracts.  A  cost  analysis  will  be 
necessary  when  adequate  price  competition 
is  lacking,  and  for  sole  source  procurements, 
including  contract  modifications  or  change 
orders,  unless  price  reasonableness  can  h« 
established  on  the  basis  of  a  catalog  or  market 
price  of  a  commercial  product  sold  in 
substantial  quantities  to  the  general  public  or 
based  on  prices  set  by  law  or  regulation.  A 
price  analysis  will  be  used  in  all  other 
instances  to  determine  the  reasonableness  of 
the  proposed  contract  price. 

B.  Recipients  will  negotiate  profit  as  a 
separate  element  of  the  price  for  each 
contract  in  which  there  is  no  price 
competition  and  in  all  cases  where  cost 
analysis  is  performed.  To  establish  a  fair  and 
reasonable  profit,  consideration  will  be  given 
to  the  complexity  of  the  work  to  be 


performed,  the  risk  borne  by  the  contractor, 
the  contractor's  investment,  the  amount  of 
subcontracting,  the  quality  of  its  record  of 
past  performance  and  industry  profit  rates  in 
the  surrounding  geographical  area  for  similar 
work. 

C.  Costs  or  prices  based  on  estimated  costs 
for  contracts  under  grants  will  be  allowable 
only  to  the  extent  that  costs  incurred  or  cost 
estimates  included  in  negotiated  prices  are 
consistent  with  Federal  cost  principles  (see 
OMB  Circulars  A-21,  A-87  or  A-122  as 
applicable).  Recipients  may  reference  their 
own  cost  principles  that  comply  with  the 
applicable  Federal  cost  principles. 

D.  The  cost-plus-a-percentage  of  cost  and 
percentage  of  construction  cost  methods  of 
contracting  shall  not  be  used. 

7.  Advertising  for  Bids 

A.  In  the  absence  of  State  or  local  law  to 
the  contrary,  the  advertisement  for  bids 
should  appear  in  publications  of  general 
circulation  a  minimum  of  four  times  within 
a  30  day  period  prior  to  the  opening  of  bids. 

B.  when  the  estimated  construction  cost 
exceeds  one  million  dollars,  the 
advertisement  for  bids  should  appear  in 
publication(s)  with  national  circulation  a 
minimum  of  foiu'  times  within  the  30-day 
period  prior  to  the  opening  of  bids. 

C.  Additional  circulation  of  the  invitation 
for  bids  is  encouraged  if  it  is  needed  to  obtain 
the  coverage  necessary  to  secure  competitive 
bids. 

D.  Generally,  a  minimum  of  30  days  should 
be  allowed  for  submission  of  bids. 

8.  Bonding  and  Insurance  Requirements 

A.  For  construction  or  facility 
improvement  contracts  or  subcontracts 
exceeding  $100,000  the  following  minimum 
bonding  requirements  apply: 

(1)  The  bonding  company  selected  must  be 
listed  in  U.S.  Treasury  Department  Circular 
570. 

(2)  A  bid  guarantee  from  each  bidder 
equivalent  to  five  percent  of  the  bid  price. 
The  bid  guarantee  shall  consist  of  a  firm 
commitment  such  as  a  bid  bond,  certified 
check,  or  other  negotiable  instrument 
accompanying  a  bid  as  assurance  that  the 
bidder  will,  upon  acceptance  of  his  bid, 
execute  such  contractual  documents  as  may 
be  required  within  the  time  specified. 

(3)  A  performance  bond  on  the  part  of  the 
contractor  for  100  percent  of  the  contract 
price. 

(4)  A  payment  bond  on  the  part  of  the 
contractor  for  100  percent  of  the  contract 
provisions. 

B.  The  Recipient  shall  require  that  each 
construction  contractor  and  all 
subcontractors  maintain,  during  the  life  of  its 
contract,  Workmen's  Compensation 
Insurance,  Public  Liability  Insurance,  and 
such  other  types  of  special  coverage  required 
by  the  nature  of  the  work  and  State  and  local 
law.  When  appropriate,  the  Recipient  shall 
require  the  prime  contractor  to  provide 
Builder's  Risk  Insurance  as  part  of  the 
construction  contract.  In  any  case,  the 
responsibility  for  seeing  that  coverage  is 
obtained  and  kept  in  force  remains  with  the 
Recipient.  Such  coverage  is  an  eligible 
project  cost,  when  obtained  by  the  Recipient 
directly. 
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9.  Bid  Schedules  for  Alternative  Materials 

A.  Should  the  Recipient,  acting  upon  the 
advice  of  his/her  consultant  Architect/ 
Engineer  desire  to  obtain  competitive  prices 
for  differing  materials,  such  bids  should  be 
requested  on  the  basis  of  "Bid  Schedule  A", 
"Bid  Schedule  B",  etc.  Bid  Schedules,  as 
used  herein,  refer  to  the  method  used  to 
obtain  bids  on  more  than  one  material  to  be 
used  for  the  same  purpose.  As  an  example, 
if  2,000  linear  feet  of  sewer  line  were  to  be 
installed.  Bid  Schedule  A  might  call  for  the 
pipe  material  to  be  cast  iron.  Bid  Schedule 
B  might  call  for  the  pipe  material  to  be 
ductile  iron.  Bid  Schedule  C  might  call  for 
the  material  to  be  asbestos  cement,  etc. 

B.  If  bids  are  asked  for  on  the  basis  of  two 
or  more  Bid  Schedules  as  set  forth  above,  the 
bid  documents  must  clearly  set  forth  that  the 
contract  will  be  awarded  to  the  bidder  having 
proposed  the  lowest  responsive  bid  within 
the  amount  of  funds  announced  as  available 
by  the  Recipient  to  finance  the  contract  and 
including  the  Bid  Schedule  upon  which  that 
Contractor  bid  the  lowest  price. 

C.  If  the  Recipient  wishes  to  use  a  bid 
material  which  will  result  in  increased  cost, 
EDA  may  permit  the  use  of  the  material 
chosen,  but  the  amount  of  grant  participation 
by  EDA  shall  remain  based  on  the  lowest 
resjionsive  bid.  The  contract  must  be 
awarded  to  the  lowest  bidder  determined  in 
accordance  with  the  procedure  described 
above  unless  a  deviation  is  specifically 
allowed  in  applicable  State  and  local  law. 

10.  Non-EDA  Work 

A.  If  the  Recipient  plans  to  add  work  that 
is  an  addition  to  the  approved  EDA  project, 
the  following  will  apply: 

(1)  The  advertisement  for  bids,  all  bid 
documents,  and  contract  documents  shall 
clearly  define  and  separate  the  EDA  portion 
of  the  work  from  the  non-EDA  portion. 

(2)  The  Recipient  may  offer  for  bid  and 
award  work  in  addition  to  the  EDA  portion, 
provided: 

a.  the  Recipient  understands  that  EDA  will 
participate  in  the  EDA  portion  only; 

b.  the  additional  work  does  not  adversely 
affect  the  original  intent  of  the  EDA  project 
or  its  economic  impact,  as  approved. 

(3)  Contracts  shall  be  so  drawn  that  the 
EDA-assisted  portion  of  the  work  is  clearly 
identifiable  at  all  times  during  construction. 

(4)  Underruns  in  the  EDA  project  cannot  be 
applied  to  assist  the  Recipient  in  funding 
work  which  is  not  a  part  of  the  EDA  project. 
It  is  the  responsibility  of  the  Recipient  to  pay 
for  all  added  work  in  full. 

(5)  In  the  event  of  an  overrun  on  the  EDA 
portion  of  the  work,  it  is  the  Recipient's 
responsibility  to  supply  the  necessary 
additional  funds  and  to  deposit  such  funds 
in  the  project  account.  A  revised  project 
budget  estimate  will  then  be  prepared  which 
will  clearly  show  the  portion  of  project  cost 
to  be  shared  by  EDA  and  the  portion  the 
Recipient  must  fund  in  its  entirety.  In 
addition,  the  overall  percentage  participation 
of  EDA  in  the  project  shall  be  clearly 
identified. 

B.  When  the  EDA  project  is  included  with 
non-EDA  assisted  work,  the  Recipient  will 
normally  award  to  the  lowest  bidder  on  all 
the  work.  However,  EDA  participation  will 


be  based  on  the  lowest  bid  for  the  EDA- 
assisted  portion.  When  this  occurs,  the 
Recipient  will  prepare  a  memorandum  to 
EDA,  which  will  clearly  present  the  details 
of  the  award. 

11.  EDA  Review  of  Proposed  Procurement 
Documents 

A.  If  a  Recipient  wishes  to  have  its 
procurement  system  certified  by  EDA,  it 
should  follow  the  procedures  in  Section  II 1 
B  of  these  "Requirements  for  Approved 
Projects".  If  EDA  certifies  the  Recipient's 
procurement  system,  the  Recipient  may  not 
have  to  submit  pro]x>sed  bid  documents  to 
EDA  for  approval  if  instead  it  submits  an 
executed  copy  of  the  Checklist  for 
Construction  Contracts  (see  Exhibit  A-2). 

B.  EDA  approval  of  plans,  specifications, 
contract  and  related  documents  is  to  assure 
compliance  with  terms  of  the  EDA  grant 
award  and  does  not  attest  to  the  accuracy  or 
completeness  of  design,  dimensions,  details, 
proper  selection  of  materials  nor  compliance 
with  required  codes  or  ordinances.  This 
responsibility  rests  with  the  Recipient. 

C.  A  pre-bid  review  of  proposed 
construction  bid  documents  by  EDA  is 
required  if: 

(1)  The  procurement  is  expected  to  exceed 
the  simplified  acquisition  threshold 
(currently  $100,000]  and  the  Recipient's 
procurement  procedures  and  operations  have 
not  been  certified  by  EDA  and/or  do  not 
comply  with  the  procurement  standards  of 
this  document,  or 

(2)  The  scope  of  the  work  as  approved  in 
the  EDA  grant  award  has  changed,  or 

(3)  The  proposed  bid  documents  specify 
one  or  more  "brand  name"  products. 

D.  A  pre-award  review  by  EDA  is  required 
if: 

(1)  The  procurement  is  expected  to  exceed 
the  simplified  acquisition  threshold 
(currently  $100,000)  and  is  to  be  awarded 
without  competition  after  one  bid  or  offer  is 
received  in  response  to  a  solicitation,  or 

(2)  The  proposed  award  is  more  than  the 
simplified  acquisition  threshold  and  is  to  be 
awarded  to  other  than  the  apparent  low 
bidder  under  a  sealed  bid  procurement,  or 

(3)  A  proposed  contract  modification 
changes  the  scof)e  of  a  contract  or  increases 
the  contract  amount  by  more  than  the 
simplified  acquisition  threshold,  or 

(4)  The  Recipient's  prociu^ment 
procedures  or  operation  fails  to  comply  with 
the  procurement  standards  in  this 
Requirement  for  Approved  Construction 
Projects,  or 

(5)  The  procurement,  which  is  exp)ected  to 
exceed  the  simplified  acquisition  threshhold, 
specifies  a  "brand  name"  product. 

E.  It  will  greatly  expedite  EDA's  review  of 
the  proposed  bid  documents  if  the  Recipient 
completes  the  Checklist  for  Construction 
Contracts  (Exhibit  A-2),  has  it  signed  by  the 
Recipient's  authorized  representative  and 
submits  it  to  the  EDA  regional  office  with  the 
proposed  construction  bid  package  for 
approval.  EDA  review  and  approval  of  the 
proposed  contract  documents  will  also  be 
expedited  if  the  Recipient  uses  standardized 
documents  such  as  "Contract  Documents  for 
Construction  of  Federally  Assisted  Water  and 
Sewer  Projects"  jointly  prepared,  endorsed 


by,  and  available  from,  the  Environmental 
Protection  Agency,  the  Rural  Development 
Agency,  the  Department  of  Housing  and 
Urban  Development,  the  Associated  General 
Contractors  of  America,  the  Consulting 
Engineers  Council  and  the  National  Society 
of  Professional  Engineers.  Standardized 
contract  forms  available  from  the  American 
Institute  of  Architects  are  also  acceptable  to 
EDA. 

F.  Until  EDA  has  reviewed  and  approved 
the  Recipient's  proptosed  contracts  and 
related  procurement  documents,  the 
Recipient  will  be  proceeding  at  its  own  risk 
regarding  the  eligibility  of  costs  incurred. 

12.  Construction  and  Services  Contract 
Provisions 

A.  The  proposed  contract  documents  to  be 
part  of  the  invitation  for  bids  should  contain 
at  least  the  following: 

(1)  An  Index. 

(2)  Advertisement  for  Bids. 

(3)  Information  for  Bidders. 

(4)  Bid  Form. 

(5)  Contract  Form. 

(6)  Bid  Bond. 

(7)  Performance  Bond. 

(8)  Payment  Bond. 

(9)  General  Conditions. 

(10)  "Supplemental  General  Conditions" 
(to  be  furnished  by  EDA). 

(11)  Technical  Specifications. 

(12)  Working  Drawings. 

(13)  Notice  of  Requirements  for  Affirmative 
Action  to  Ensure  Equal  Employment 
Opportunity  (E.0. 11246  and  41  CFR  60-4) 
(Exhibit  E). 

B.  The  package  sent  to  EDA  should  also 
contain  a  documentation  of  the  estimated 
cost  for  the  proposed  contract  (see  Section  D 
6.  of  these  "Requirements  for  Approved 
Projects"). 

C.  The  Recipient  shall  include  the 
following  contract  provisions  or  conditions 
in  all  procurement  contracts  and 
subcontracts  for  the  EDA  assisted  project. 

(1)  Contracts  in  excess  of  the  simplified 
acquisition  threshold  (ciurently  S100,000) 
shall  contain  provisions  or  conditions  which 
will  allow  for  administrative,  contractual,  or 
legal  remedies  in  instances  where  contractors 
violate  or  breach  contract  terms,  and  provide 
fur  such  sanctions  and  penalties  as  may  be 
appropriate. 

(2)  Contracts  in  excess  of  the  simplified 
acquisition  threshold  shall  contain  suitable 
provisions  for  termination  by  the  Recipient 
including  the  manner  by  which  it  will  be 
effected  and  the  basis  for  settlement.  In 
addition,  such  contracts  shall  describe 
conditions  under  which  the  contract  may  be 
terminated  for  default  as  well  as  conditions 
where  the  contract  may  be  terminated 
because  of  circumstances  beyond  the  control 
of  the  contractor. 

(3)  All  contracts  awarded  in  excess  of 
SIO.OOO  by  the  Recipient  and  their 
contractors  or  subrecipients  shall  contain  a 
provision  requiring  compliance  with 
Executive  Order  11246,  entitled  "Equal 
Employment  Opportunity,"  as  amended  by 
Executive  Order  11375,  and  as  supplemented 
in  Department  of  Labor  regulations  (41  CFR 
Part  60). 

(4)  All  contracts  and  subgrants  in  excess  of 
$2,000  for  construction  or  repair  shall 
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detennination. ' 
suspected  or  rep 

(6)  Where  appl 
by  the  Recipientj 


include  a  provis  ion  for  compliance  with  the 
Copeland  "Anti  Kickback"  Act  (18  U.S.C. 
874)  as  supplem  ented  in  Department  of  Labor 
regulations  (29  CFR.  Part  3).  This  Act 
provides  that  eai  :h  contractor  or  subrecipient 
shall  be  prohibited  from  inducing,  by  any 
means,  any  pers)n  employed  in  the 
construction,  co  npletion.  or  repair  of  public 
works,  to  give  u|  i  any  part  of  the 
compensation  tc  which  he/she  is  otherwise 
entitled.  The  Recipient  shall  report  all 
suspected  or  rep  orted  violations  to  EDA. 

(5)  All  constru  ction  contracts  in  excess  of 
$2,000  awarded  ]y  the  Recipient  and 
Subrecipients  shall  include  a  provision  for 
compliance  with  the  Davis-Bacon  Act  (40 
U.S.C.  276a  to  a- 7)  as  supplemented  by 
Department  of  Libor  regulations  (29  CFR  Part 
5).  Under  this  Act  contractors  shall  be 
required  to  pay  \  trages  to  laborers  and 
mechanics  at  a  nite  not  less  than  the 
minimum  wages  sp>ecifled  in  a  wage 
determination  m  ade  by  the  Secretary  of 
Labor.  In  additicn,  contractors  shall  be 
required  to  pay  i/ages  not  less  often  than 
once  a  week.  Thf  Recipient  shall  place  a 
copy  of  the  curr^t  prevailing  wage 
determination  is  lued  for  each  solicitation 
and  the  award  ol  a  contract  shall  be 
conditioned  upop  the  acceptance  of  the  wage 
e  Recipient  shall  repKsrt  all 
rted  violations  to  EDA. 
cable,  all  contracts  awarded 
and  Subrecipients  in  excess 
of  $2,000  for  conptruction  contracts  and  in 
excess  of  $2,500  "or  other  contracts  which 
involve  the  empbyment  of  mechanics  or 
laborers  shall  include  a  provision  for 
compliance  with  Sections  102  and  107  of  the 
Contract  Work  H  jurs  and  Safety  Standards 
Act  (40  U.S.C.  327-330)  as  supplemented  by 
Department  of  Labor  regulations  (29  CFR  Part 
5).  Under  SectioiJ  102  of  this  Act,  each 
contractor  shall  tie  required  to  compute  the 
wages  of  every  mlechanic  and  laborer  on  the 
basis  of  a  standarjd  work  week  of  40  hours. 
Work  in  excess  of  the  standard  work  week  is 
permissible  provided  that  the  worker  is 
compensated  at  a  rate  of  not  less  than  I-V2 
times  the  basic  rate  of  pay  for  all  hours 
worked  in  excess  of  40  hours  in  the  work 
week. 

(7)  Section  lOT^of  the  Contract  Work  Hours 
and  Safety  Standards  Act  is  applicable  to 
construction  work  and  provides  that  no 
laborer  or  mechanic  shall  be  required  to  work 
in  surroundings  or  under  working  conditions 
which  are  unsanitary,  hazardous,  or 
dangerous.  Thesd  requirements  do  not  apply 
to  the  purchases  of  supplies  or  materials  or 
articles  ordinarily  available  on  the  op>en 
market,  or  contracts  for  transportation  or 
transmission  of  iiltelligence. 

(8)  Contracts  08  agreements  for  the 
{)€rfonnance  of  eip)€rimental,  developmental, 
or  research  work  ihall  provide  for  the  rights 
of  the  Federal  Go  .-ernment  and  the  Recipient 
in  any  resulting  invention  in  accordance  with 
37  CFR  part  401,  'Rights  to  Inventions  made 
by  Nonprofit  Organizations  and  Small 
Business  Firms  ufider  Grants,  Contracts  and 
Cooperative  Agreements". 

(9)  All  negotiat  «d  contracts  (except  those 
purchases  procedures) 

awarded  by  the  R  jcipient  shall  include  a 
provision  to  the  e  Ffect  that  the  Recipient, 


EDA,  the  Office  of  Inspector  General,  the 
Comptroller  General  of  the  United  States,  or 
any  of  their  duly  authorized  representatives, 
shall  have  access  for  the  purpxise  of  audit  and 
examination  to  any  books,  documents, 
papers,  and  records  of  the  contractor  which 
are  directly  pertinent  to  that  specific 
contract. 

(10)  The  Recipient  shall  require  contractors 
to  maintain  all  required  records  for  three 
years  after  the  Recipient  makes  final 
payments  and  all  other  pending  matters  are 
closed. 

(11)  Contracts  and  subgrants  of  amounts  in 
excess  of  $100,000  shall  contain  a  provision 
that  requires  the  Recipient  to  agree  to  comply 
with  all  applicable  standards,  orders,  or 
regulations  issued  pursuant  to  the  Clean  Air 
Act  (42  U.S.C.  7401  et  seq.)  and  the  Federal 
Water  Pollution  Control  Act  as  amended  (33 
U.S.C.  1251  et  seq.)  Violations  shall  be 
reported  to  EDA  and  the  regional  office  of  the 
Environmental  Agency  (EPA). 

(12)  Recipients  and  subrecipients  must 
contain  mandatory  standards  and  policies 
relating  to  energy  efficiency  which  are 
contained  in  the  State  energy  conservation 
plan,  where  applicable,  issued  in  compliance 
with  the  Energy  Policy  and  Conservation  Act 
(P.L.  94-165). 

(13)  EDA  may  require  changes,  remedies, 
changed  conditions,  access  and  record 
retention  and  suspension  of  work  clauses 
approved  by  the  Office  of  Federal 
Ptocurement  Policy. 

(14)  The  EDA  project  number  should 
appear  on  all  drawings  and  on  the  face  sheet 
of  specification  documents.  In  the  case  of  a 
single  sheet  layout  included  in  folders,  the 
project  number  should  be  shown  on  the  face 
of  the  sheet  or  at  a  point  which  will  be 
outside  when  folded.  If  the  layout  consists  of 
two  or  more  sheets,  all  sheets  should  be  so 
identified. 

(15)  In  all  cases,  a  reasonable  time  must  be 
allowed  to  perform  the  work  and  the  contract 
documents  should  stipulate  the  number  of 
calendar  days  allowed  for  completing  the 
work. 

(16)  EDA  urges  that  a  liquidated  damage 
provision  be  included  in  all  construction 
contracts  with  a  specific  dollar  amount  of 
daily  damage  to  be  assessed  against  the 
Contractor  for  each  calendar  day  beyond  the 
stipulated  completion  date.  The  daily 
amount  of  damages  shall  be  a  reasonable  and 
adequate  amount  based  upon  the 
circumstances  and  estimated  dollar  cost  of 
the  individual  contract,  or  the  revenue- 
producing  capacity  of  the  project.  The 
liquidated  damages  provision  provides  the 
Recipient  with  a  feasible  means  of  securing 
compensation  for  damages  for  delays  in 
completing  the  work.  Without  such  a 
provision,  the  proving  of  such  damage  is 
difficult  and  usually  entails  court  action.  In 
the  event  that  the  Recipient  objects  to  the 
inclusion  of  a  liquidated  damages  provision 
in  construction  contracts,  a  statement  of  the 
reasons  for  objecting  should  be  submitted 
with  the  proposed  contract  documents. 

(17)  The  Architect/Engineer  should  be 
encouraged  to  use  deductive  alternates  which 
do  not  alter  the  scope  of  the  project,  affect 
the  economic  impact  or  project  revenue,  or 
change  the  project  justification.  Thus,  should 


the  bids  exceed  the  cost  estimate,  deductive 
alternates  may  be  used  to  reduce  the  cost  to 
the  extent  necessary  to  come  within  the 
approved  funds.  Deductive  alternates,  where 
used,  must  be  listed  in  the  order  to  be  used 
on  the  bid  documents  and  must  be  taken  in 
that  order  when  awarding  the  contract. 
Deductive  alternates  should  not  be  used  for 
material.  EDA  recommends  that  unit  price 
bidding  based  on  quantities  estimated  by  the 
Architect/Engineer  so  as  to  arrive  at  a  total 
base  bid  be  used  to  the  greatest  practical 
degree. 

(18)  The  limiting  of  materials  and/or 
equipment  to  a  particular  manufacturer  or 
brand  name  ("sole  source")  must  have  EDA 
approval  to  be  eligible  for  reimbursement 
from  grant  funds  unless  an  "or  equal"  clause 
is  included  in  the  equipment  specifications. 

(19)  EDA  discourages  the  use  of 
performance  type  specifications.  If  the 
Recipient  or  his/her  Architect/Engineer 
wishes  to  use  performance  type 
specifications,  written  approval  must  be 
secured  from  EDA. 

(20)  See  Section  II,  p>aragraph  8  of  these 
"Requirements  for  Approved  Projects"  for 
bonding  and  insurance  requirements. 

(21)  &chibit  B,  "Supplemental  General 
Conditions"  found  in  the  Exhibits  section  of 
these  "Requirements  for  Approved  Projects" 
must  be  made  a  pjart  of  the  construction  bid 
and  contract  documents  unless  all  EDA  and 
other  Federal  requirements  contained  therein 
are  covered  elsewhere. 

(22)  The  bidding  documents  should 
stipulate  that: 

a.  the  Recipient  may  consider  any  bid 
informal  which  is  not  prepared  and 
submitted  in  accordance  with  the  provision 
of  the  bid  documents  and  may  waive  any 
informalities  or  reject  any  and  all  bids; 

b.  any  bid  may  be  withdrawn  prior  to  the 
time  scheduled  for  the  opening  of  bids  but 
not  afterward;  and 

c.  any  bid  received  after  the  time  and  date 
specified  for  the  bid  opening  shall  not  be 
considered. 

(23)  Stated  allowances  may  be  used  for 
certain  items  such  as  door  and/or  window 
hardware  with  the  approval  of  EDA. 

(24)  All  of  the  above  documents  shall  be 
included  in  the  sets  of  bidding  documents  to 
be  issued  to  prospective  bidders,  with  any 
changes  or  additions  recommended  by  EDA. 
The  responsibility  for  complying  with  all 
State  and  local  laws  rests  widi  the  Recipient. 

(25)  Exhibit  E  to  these  "Requirements  for 
Approved  Projects"  is  a  notice  which 
provides  goals  and  timetables  for  minority 
and  female  participation  in  construction 
work.  This  notice  must  be  included  in  all 
invitations  for  bids  for  construction  projects 
for  which  the  prime  contract  and  any  related 
subcontracts  are  in  excess  of  $10,000.  EDA 
shall  furnish  the  Recipient  with  the 
appropriate  goals  and  timetables  to  be 
inserted  in  the  above  notice.  In  addition,  the 
requirements  of  the  above  notice  have  been 
provided  in  the  "Supplemental  General 
Conditions"  (Exhibit  B)  as  the  Standard 
Federal  Equal  Employment  Opportunity 
Construction  Contract  Specifications. 

(26)  EDA  approval  of  plans,  specifications, 
contract  and  related  documents  is  to  assure 
compliance  with  terms  of  the  Grant 
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Agreement  and  does  not  imply  nor  attest  to 
the  accuracy  or  completeness  of  design, 
dimensions,  details,  proper  selection  of 
materials,  nor  compliance  with  required 
codes  or  ordinances.  This  responsibility  rests 
with  the  Recipient. 

(27)  In  the  absence  of  State  or  local  law  to 
the  contrary,  the  advertisement  for  bids  will 
conform  to  the  requirements  of  Section  n  7 
of  these  "Requirements  for  Approved 
Projects". 

(28)  Only  complete  sets  of  plans  and 
specifications  should  be  issued  to 
prospective  contractors  and/or 
subcontractors. 

(29)  Generally,  a  minimum  of  30  days 
should  be  allowed  for  submission  of  bids. 

13.  Wage  Rates 

A.  Wage  rates  paid  for  labor  must  not  be 
less  than  the  prevailing  area  wages  as 
determined  by  the  Secretary  of  Labor  and 
embodied  in  the  construction  contract, 
pursuant  to  the  provisions  of  the  Davis-Bacon 
Act,  as  amended  (40  U.S.C.  276a  to  276a-7). 
EDA  will  secure  the  wage  determination  for 
the  Recipient  based  on  the  following. 

B.  Most  areas  of  the  United  States  are 
covered  by  existing  Department  of  Labor 
(DOL)  wage  decisions  published  and  updated 
at  irregular  intervals.  If  the  Recipient's 
project  is  in  a  covered  area,  the  EDA  Regional 
Office  will  supply  copies  of  the  applicable 
wage  decision  upon  the  Recipient's  request. 
If  the  area  is  not  covered  by  an  existing  wage 
decision  the  following  procedure  will  apply. 
Between  60  and  45  days  prior  to  the 
anticipated  date  of  advertising  for  bids,  the 
Recipient  shall  send  to  the  EDA  Regional 
Office  a  request  for  a  wage  determination 
(also  referred  to  as  a  wage  decision)  defming 
the  type  of  construction  category  (Building, 
Heavy  or  Highway)  with  each  feature  of  work 
listed  under  the  appropriate  category.  In 
addition,  the  crafts  or  skills  needed  for  each 
category  shall  be  listed  and  any  pertinent 
wage  information  available  submitted,  such 
as  statements  from  the  secretaries  of  the 
Association  of  General  Contractors  and  the 
Building  Trades  Council  having  jurisdiction. 
In  isolated  communities,  certified  copies  of 
current  contractors'  payrolls  for  similar  type 
work  in  the  area  concerned  may  accompany 
the  request.  When  a  State  wage 
determination  is  required  by  State  law,  the 
Recipient  must  secure  a  schedule  of  rates 
from  the  State  Labor  Department  and 
incorporate  both  State  and  Federal  schedules 
of  rates  in  the  contract  documents.  The 
Recipient  is  responsible  for  seeing  that  the 
wage  rates  shown  in  the  contract  documents 
reflect  not  less  than  the  higher  of  the  Federal 
or  State  rate  by  trade.  EDA  will  secure  the 
wage  decision  from  the  appropriate 
Department  of  Labor  Regional  Administrator. 

C.  Each  feature  of  work  scheduled  must 
call  for  Building,  Heavy,  or  Highway  wage 
rates,  if  applicable.  Where  a  proposed 
contract  involves  only  one  type  of 
construction,  the  sjjecifications  shall  so  state. 
Where  more  than  one  type  of  construction  is 
involved,  the  specification  shall  identify,  as 
specifically  as  possible,  into  which  category 
of  construction  each  work  item  falls.  This 
decision,  made  by  the  Recipient  in 
consultation  with  the  Architect/Engineer, 


shall  be  based  on  local  or  area  practice  to 
insure  fairness  to  all  prospective  bidders  on 
construction  contracts  to  be  awarded. 

D.  Wage  decisions  are  only  valid  for  a  120- 
day  period  and  extensions  of  wage  decisions 
shall  not  be  granted.  If  the  decision  expires 
without  being  superseded  prior  to  award  of 
contract,  a  new  wage  decision  must  be 
secured  and  included  in  the  proposed 
contract  documents  prior  to  award.  The 
request  for  a  new  wage  decision  shall  be 
addressed  to  the  EDA  Regional  Office.  If  the 
wage  rate  included  in  the  Invitation  for  Bids 
is  superseded,  the  new  wage  rate  must  be 
substituted  if  the  new  wage  rate  decision  is 
dated  over  ten  days  prior  to  the  bid  openings; 
otherwise  the  old  wage  rate  shall  apply. 

E.  Contractors  and  subcontractors  shall  be 
advised  that  upon  acceptance  of  their  bids, 
they  are  obligated  to  pay  not  less  than  the 
established  wage  rate  unless  otherwise 
required  by  law.  Wage  rates  need  not  be 
listed  for  non-manual  workers,  including 
executive,  supervisory,  administrative  and 
clerical  employees. 

F.  Wage  rate  schedules  are  generally  not 
required  for  contracts  between  Recipients 
and  railroads  and  other  public  utilities  for 
construction  services  to  the  extent  that  the 
services  are  performed  by  personnel 
employed  directly  by  the  utility  concerned 
and  paid  at  rates  prevailing  for  the  type  of 
work  and  utility  concerned. 

G.  EDA  or  the  Department  of  Labor  may 
cause  investigation  to  be  made  as  may  be 
necessary  to  assure  compliance  with  the 

*  labor  standard  clauses  required  by  the 
regulations  contained  in  29  CFR,  Part  5  and 
the  applicable  statutes  listed  therein. 
Complaints  made  to,  or  which  come  to  the 
attention  of  the  Recipient,  shall  be  called  to 
the  attention  of  the  EDA  Regional  Office. 

H.  The  Recipient  shall  require  each 
contractor  and  subcontractor  to  submit,  in 
compliance  with  the  Davis-Bacon  Act.  a 
weekly  payroll  record.  These  records  shall  be 
retained  for  a  period  of  three  years  from  the 
date  of  completion  of  the  contract  and  in  a 
manner  reasonably  accessible.  Such  payroll 
records  shall  be  made  available  at  all  times 
for  inspection  by  EDA,  the  Department  of 
Commerce  Inspector  General  or  their 
authorized  representative,  and  by  authorized 
representatives  of  the  Department  of  Labor. 
The  Recipient  shall  file  these  records  by 
contract  number.  If  the  Recipient  wishes  to 
use  another  system  for  maintaining  these 
records,  the  EDA  Regional  Office  shall  be 
consulted  to  avoid  any  violations  of  the 
Privacy  Act.  The  Recipient  shall  check  the 
submitted  payroll  records  to  assure  they 
contain  the  following: 

(1)  A  properly  completed  payroll  Form 
WH-347,  or 

(2)  If  another  form  is  used,  all  the 
information  required  by  Form  WH-347, 
including  the  name,  address,  correct  job 
classification,  rate  of  pay,  daily  and  weekly 
number  of  hours  worked,  deductions  made, 
and  actual  wages  paid  for  all  employees;  and 
the  Statement  of  Compliance,  properly 
executed  as  shown  on  the  reverse  side  of 
Department  of  Labor  Form  WH-347.  "Payroll 
Reporting  Form"  containing  all  of  the 
information  requirements  including  the 
Statement  of  Compliance.  Copies  are 


available  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office, 
Washington,  D.C.  20402. 

I.  Where  a  construction  contract  has  been 
awarded  and  work  has  commenced  on  the 
EDA  approved  project  prior  to  acceptance  of 
the  Grant  Award,  wage  rates  and 
requirements  listed  herein  shall  be 
retroactive  to  the  date  of  start  of  construction. 

14.  The  Bid  Opening 

A.  Whether  or  not  an  EDA  representative 
is  present  at  the  bid  opening,  the  Recipient 
will  furnish  the  following  to  the  EDA 
Regional  Office: 

(1)  a  statement  signed  by  the  Authorized 
Representative  of  the  Recipient,  certifying 
that  all  bids  were  received  sealed  and  were 
opened  in  his/her  presence; 

(2)  copy  of  official  minutes  of  the  bid 
opening; 

(3)  a  copy  of  the  bid  tabulation. 

15.  Overrun  at  the  Bid  Opening 

A.  If  the  lowest  responsive  bid  received  at 
the  bid  opening  exceeds  the  amount  of  funds 
available  to  finance  the  contract: 

(1)  the  Recipient  may  without  taking 
deductive  alternates: 

a.  reject  all  bids; 

b.  augment  the  funds  available  in  an 
amount  sufficient  to  enable  award  to  the 
lowest  responsive  bidder. 

(2)  The  Recipient  may  take  deductive 
alternates  in  the  order  shown  in  the 
Invitation  for  Bids  until  at  least  one  of  the 
responsive  bids  less  deductive  alternates 
result  in  a  price  within  the  funds  announced 
as  available.  Then  award  may  be  made  to  that 
bidder.  It  should  be  noted  that  this  procedure 
may  change  the  order  of  bidders  and  thus 
extra  care  must  be  exercised  to  insure  that: 

a.  all  resp>onsive  bids  are  considered: 

b.  deductive  alternates  have  been  taken  in 
the  exact  order  shown  in  the  Invitation  for 
Bids;  and 

c.  only  sufficient  deductive  alternates  have 
been  taken  to  reduce  at  least  one  of  the 
responsible  bids  to  or  below  the  amount  of 
funds  announced  as  available. 

(3)  In  no  event,  however,  should  the 
Recipient  negotiate  with  the  low  bidder  or 
other  bidders  in  order  to  reduce  the  cost 
within  the  funds  available. 

B.  If  the  low  bid  less  all  deductive 
alternates  exceeds  the  funds  available,  the 
Recipient  may: 

(1)  furnish  the  additional  funds  required.  If 
the  Recipient  intends  to  finance  the  overrun 
from  hisyher  own  funds,  he/she  will  furnish 

a  written  letter  or  statement  to  the  EDA 
regional  office  affirming  his/her  intention  to 
finance  the  overrun  and  indicating  the  source 
of  funds.  If  such  funds  are  to  be  borrowed  an 
appropriate  supplemental  financial  plan 
must  be  prepared  by  the  Recipient;  or 

(2)  reject  all  bids  and  have  the  Architect/ 
Engineer  redesign  the  project,  within  the 
approved  scope,  to  reduce  the  cost  to,  or 
below  the  approved  amount  and  readvertise; 
or 

(3)  request  additional  EDA  financial 
assistance  as  a  last  resort.  However,  before 
the  Regional  Office  can  accept  a  request  for 
additional  EDA  funds,  it  will  be  necessary  for 
.♦he  Recipient  to  furnish  the  following 
dociunentation  to  the  EDA  Regional  Office: 
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a.  a  written  statement  from  the  Architect/ 
Engineer  giving  his/her  professional  opinion 
that  redesign  of]the  project  within  the 
approved  scop>ei  or  using  new  or  additional 
deductive  alternates  cannot  reasonably  be 
expected  to  reduce  the  cost  to  within  the 
available  fundsj  and 

b.  a  written  statement  from  the  Authorized 
Representative  br  governing  body  of  the 
Recipient  that  the  Recipient  cannot  furnish 
the  additional  funds  required,  giving  the 
reasons  plus  documentation  and/or  statistics 
relative  to  the  fiviancial  condition  of  the 
Recipient. 

16.  Undenvn  Fands  at  the  Bid  Opening 

A.  If  the  total  amount  of  construction 
contract  awards  is  less  than  the  approved 
line  item  for  coi  istruction  and/or  any  of  the 
other  line  items  in  the  EDA  approved  budget 
exp)eriences  an  vnderrun  such  that  the  total 
expected  actual  cost  will  be  less  than  the  cost 
estimated  in  th^  EDA  approved  budget.  EDA 
must  be  notified. 

B.  Underrun  mnds  resulting  frtim  the 
situation  described  in  paragraph  A  above 
may  not  be  usea  to  enhance  or  increase  the 
scope  of  the  project. 

1 7.  EDA  Approval  of  the  Contract  Award 

A.  EDA  must  |«view  and  approve  the 
award  of  all  necessary  contracts  in  order  for 
the  cost  to  be  eligible  for  EDA 
reimbursement.  JHowever,  pending  EDA 
approval  the  Recipient  may  issue  the  Notice 
to  Proceed  f>ennitting  the  work  to  go  forward. 

B.  To  obtain  af>proval  of  the  contract 
award  the  Recipient  shall  submit  to  the  EDA 
Regional  Office:] 

(1)  those  item*  listed  in  Section  II, 
Paragraph  13A  and  13B  of  these 
"Requirements  lor  Approved  Projects",  if  not 
furnished  previously; 

(2)  evidence  of  bidder's  qualification. 
Architect/Engineer  must  review  and  add  his/ 
her  opinion  of  bidder's  qualifications; 

(3)  evidence  cf  publication  of 
advertisement  for  bids; 

(4)  certified  evidence  of  the  Recipient's 
ability  to  provide  the  fmancial  participation 
required  by  the  Grant  Agreement; 

(5)  evidence  of  ability  to  provide 
construction  fin  incing; 

(6)  evidence  o ;  ability  to  provide  the 
movable  equipn  ent  and  furnishings 
necessary  to  ma^e  the  project  a  usable 
facility: 

'  Resident  Engineer's  or 
3r's  qualifications  for 
Previously  furnished; 
T  establishing  a  project 
for  the  project;  and 
'  bonding  of  those  persons 
^w  upon  the  project  funds  as 
>  and/or  local  law. 
rding  any  contract  the 
I  contact  the  EDA  Regional 
!  contractor  can  be  checked 
"contractors  debarred, 
tended  from  dealing  with 
the  Federal  gov^ment  or  indebted  to  the 
United  States.  Ct)sts  for  work  done  by  such 
contractors  are  i^ieligible  for  EDA  financial 
participation. 


(7)  a  resume  ( 
Resident  Inspec^ 
approval  if  not 

(8)  evidence  i 
accounting  syst^ 

(9)  evidence  i 
authorized  to  i 
required  by  Stati 

C.  Prior  to  awi 
Recipient  should 
Office  so  that  thi 
against  the  list  ( 
ineligible,  or  sud 


18.  Executed  Bid  Award 

A.  After  the  bid  award  has  been  made,  if 
EDA  requests  it,  the  Recipient  will  submit  to 
EDA  one  set  of  bound  executed  contract 
documents.  Each  set  shall  consist  of: 

(1)  all  documents  furnished  the  bidder 
prior  to  receipt  of  bids  and  upon  which  base 
bids  were  submitted; 

(2)  a  signed  or  certified  copy  of  the  contract 
or  agreement  executed  between  the  Recipient 
and  the  Contractor,  including  all  addenda  as 
issued,  with  necessary  blanks  completed: 

(3)  a  copy  of  performance  and  payment 
bonds,  dated  the  same  date  or  subsequent  to 
the  date  of  the  contract,  supported  by  a 
properly  signed  and  dated  power  of  attorney, 
issued  by  the  Surety.  The  Surety  must  be 
authorized  to  transact  a  fidelity  and  surety 
business  in  the  State  where  the  project  is 
located  and  must  be  on  the  Treasury 
Department's  current  Circular  570,  as 
"Companies  Holding  Certificate  of  Authority 
as  Acceptable  Sureties  on  Federal  Bonds  and 
as  Acceptable  Reinsuring  Companies".  The 
underwriting  limitations  provided  for  in  the 
said  Treasury  Department  listing  shall  be 
applicable.  A  bound  set  of  final  plans  are  to 
be  submitted  with  each  set  of  contract 
documents. 

(4)  copies  of  insurance  policies  and/or 
certificates  described  in  paragraph  5  of 
Section  III  of  these  "Requirements  for 
Approved  Projects". 

19.  Preconstniction  Conference 

Before  the  start  of  construction,  an  EDA 
representative  may  arrange  to  meet  with  the 
Recipient,  the  Architect/Engineer,  and  the 
Prime  Contractor(s)  to  discuss  EDA 
requirements  on  such  matters  as  project 
supervision,  on-site  inspections,  progress 
schedules,  reports,  payrolls,  payments  to 
contractors,  contract  change  orders, 
insurance,  safety,  and  other  items  pertinent 
to  the  project.  At  this  conference,  all  parties 
shall  be  prepared  to  discuss  any  anticipated 
problems  or  issues  that  could  affect  the 
timely  completion  of  the  project. 

Section  HI — Construction  Procedures 

1.  Recipient  Responsibilities 

A.  The  Recipient  is  responsible  for 
expeditiously  prosecuting  the  project  to 
completion,  for  monitoring  project  progress, 
for  keeping  EDA  advised  of  project  progress, 
for  adequate  construction  insptection,  for 
prompt  payment  of  costs  incurred  for  the 
project  and  for  monitoring  the  contractor's 
compliance  with  local.  State  and  Federal 
construction  requirements. 

B.  The  Recipient,  with  the  assistance  of  its 
architect/engineer,  is  responsible  for  the 
accuracy  and  completeness  of  the  plans, 
specifications  and  other  contract  documents. 
The  Recipient,  with  the  assistance  of  its 
architect/engineer,  is  responsible  for  the 
accuracy  and  completeness  of  the  design, 
dimensions,  details,  projper  selection  of 
materials,  and  compliance  with  applicable 
building  codes  or  ordinances.  EDA  review  of 
proposed  and/or  final  contract  documents 
does  not  in  any  way  relieve  the  Recipient  of 
the  foregoing  responsibilities. 


2.  Employment  of  Local  Labor 

A.  The  maximum  feasible  employment  of 
local  labor  shall  be  made  in  the  construction 
of  EDA  assisted  public  works  projects.  The 
Recipient  should  supply  a  list  of  the 
successful  bidder's  anticipated  labor 
requirements  to  the  applicable  Federal/State 
Employment  Office  far  enough  in  advance  of 
the  start  of  construction  so  that  the 
employment  office  may  provide  the 
contractor  with  the  names  of  suitable  local 
personnel  from  its  rolls. 

B.  The  contractor  shall  be  required  to 
include  the  above  requirement  in  every 
subcontract  for  all  work  on  the  EDA  assisted 
project. 

3.  Construction  Progress  Schedule 

A.  If  requested  by  EDA,  the  Recipient  will 
secure  from  the  contractor  or  Architect/ 
Engineer,  and  furnish  a  copy  to  EDA,  of  the 
predicted  construction  progress  chart  and  a 
schedule  of  amounts  for  contract  payments. 

B.  The  construction  progress  chart  should 
be  updated  monthly  by  the  Recipient,  the 
Architect/Engineer  or  the  contractor.  A  copy 
for  each  month  will  be  attached  to  the 
Quarterly  Performance  Report.  The  EDA 
Regional  Office  will  advise  as  to  the  content 
of  the  report.  The  report  will  be  due  quarterly 
throughout  the  construction  of  the  project. 

C.  After  a  review  of  the  project  the  EDA 
project  manager  may  discuss  with  the 
Recipient,  or  the  Recipient's  representative, 
the  appropriate  type  of  progress  chart.  The 

^  bar  graph  type  of  chart  will  generally  be 
acceptable  but  some  tyjje  of  network  analysis 
may  be  more  appropriate  for  projects  with 
cost  in  excess  of  $1  million  and  with  greater 
than  average  complexity.  The  cost  for  such 
network  analysis  may  be  an  eligible  project 
cost  if  EDA  approves  its  use. 

4.  Construction  Sign 

A.  The  Recipient  shall  require  the  prime 
contractor  to  secure  or  construct,  erect,  and 
maintain  in  good  condition  throughout  the 
construction  period,  a  sign  or  signs, 
(specifications  for  the  sign  are  included  as  an 
exhibit  to  this  document),  at  the  project  site 
in  a  conspicuous  place  indicating  that  the 
Federal  government  is  participating  in  the 
project.  EDA  may  require  more  than  one  sign 
if  site  conditions  so  warrant. 

B.  Project  signs  will  not  be  erected  on 
public  highway  rights-of-way. 

C.  Location  and  height  of  signs  will  be 
coordinated  with  the  agency  responsible  for 
highway  or  street  safety  in  Uie  area  if  any 
possibility  exists  for  obstruction  to  traffic  line 
of  sight. 

D.  Whenever  EDA  site  sign  specifications 
conflict  with  State  law  or  local  ordinance,  the 
EDA  regional  director  may  modify  such 
conflicting  specifications  so  as  to  comply 
with  the  State  law  or  local  ordinance. 

E.  When  appropriate,  EDA  may  require  that 
a  bilingual  project  sign  be  used. 
Specifications  for  such  a  sign  are  contained 
in  this  document  in  Exhibit  B. 

5.  Inspection  of  Construction 

The  Recipient  must  provide  competent 
project  inspection  during  the  construction 
period.  The  inspector  may  be  an  employee  of 
the  Recipient,  an  employee  of  the  architect/ 
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engineer,  or  a  person(s)  under  contractual 
control  of  the  Recipient.  The  extent  of  the 
inspection  and  the  selection  of  the  inspector 
must  be  approved  by  EDA.  Pertinent 
information  regarding  the  proposed 
inspector's  experience,  qualifications,  salary 
plan  and  the  scof>e  of  his  responsibilities  and 
authorities  shall  be  furnished  to  EDA  for  this 
purpose. 

6.  Occupancy  Prior  to  Completion 

A.  If  the  project  or  any  part  of  it  is  to  be 
occupied  or  used  prior  to  its  acceptance  from 
the  contractor,  the  Recipient  must: 

(1)  notify  EDA  of  the  intent  to  occupy  or 
use  the  facility  and  the  effective  date  of  the 
occupancy  or  use; 

(2)  secure  the  written  consent  of  the 
contractor; 

(3)  secure  an  endorsement  from  the 
insurance  carrier  and  consent  of  the  surety 
permitting  occupancy  or  use  during  the 
period  of  construction;  and. 

(4)  secure  permanent  fire  and  extended 
coverage  insurance,  where  applicable, 
including  a  permit  to  complete  construction. 

B.  EDA  may  require  from  the  Recipient  an 
assurance  to  protect  the  EDA  investment  in 
the  project,  prior  to  the  approval  of 
occupancy  and/or  use  of  all  or  any  part  of  the 
project  before  completion  of  the  construction. 

7.  Contractor  Payrolls 

A.  Each  contractor  and  subcontractor  must 
be  required  by  the  Recipient  to  maintain 
weekly  payroll  records.  These  records  are  to 
be  retained  for  a  period  of  three  years  from 
the  date  of  project  closeout.  Each  contractor 
and  subcontractor  must  also  be  required  to 
furnish  a  copy  of  each  payroll  to  the 
Recipient.  The  Recipient  is  responsible  to 
assure  that  the  payrolls  meet  the  following 
standards: 

(1)  Wage  rates  and  fringe  benefits  paid 
agree  with  the  Department  of  Labor  wage 
rate,  or  State  wage  rates  if  they  are  higher. 

(2)  Name,  address,  and  Social  Security 
number  and  work  classification  is  shown  for 
all  employees. 

(3)  The  Certificate  of  Prime  (Contractor  on 
the  reverse  side  of  the  Form  WH-347  has 
been  properly  executed.  If  EDA  has  approved 
a  substitute  form  for  the  WH-347  the 
substitute  form  must  contain  the  certification 
as  well  as  all  of  the  above  standards. 

B.  EDA  may  require  that  copies  of  the 
weekly  payroll  records  be  furnished  to  the 
applicable  EDA  regional  office. 

8.  Civil  Rights  Requirements 

The  regulations  issued  under  Executive 
Order  11246  (41  CFR  60-1.7)  require  the 
submission  of  compliance  reports  regarding 
civil  rights.  Standard  Form  100  is  to  be  used 
for  this  purpose.  The  requirement  applies  to 
any  person  or  entity  subject  to  Executive 
Order  11246  who: 

(1)  has  50  or  more  employees;  and 

(2)  is  a  prime  contractor  or  first-tier 
subcontractor;  and 

(3)  has  a  Federally  assisted  contract, 
subcontract  or  purchase  order  amounting  to 
SS0,000  or  more. 

9.  Contract  Change  Orders 

A.  After  the  construction  contracts  have 
been  executed,  it  may  become  necessary  to 


alter  them.  This  requires  a  formal  contract 
change  order,  issued  by  the  Recipient  and 
accepted  by  the  contractor.  All  contract 
change  orders  must  be  concurred  in  by  EDA 
even  if  the  Recipient  is  to  pay  for  all 
additional  costs  resulting  trora  the  change  or 
the  contract  price  is  to  be  reduced.  The  work 
on  the  project  may  continue  pending  EDA 
review  and  concurrence  in  the  change  order 
but  the  Recipient  should  be  aware  that  all 
such  work  is  at  the  Recipient's  risk  as  to 
whether  the  cost  for  the  work  will  be  an 
eligible  project  cost  for  EDA  participation 
until  EDA  concurrence  is  received  for  the 
change  order. 

B.  The  Recipient  or  its  architect/engineer 
shall  perform  a  cost  or  price  analysis  in 
connection  with  every  change  order  which 
affects  the  contract  price. 

G.  Proposed  contract  change  orders  will  be 
prepared  by  the  Recipient  in  sufficient 
quantity  that  two  copies  can  be  furnished  to 
EDA  for  conciirrence.  Necessary  supporting 
statements,  estimates,  specifications,  and 
plans  will  be  attached.  Before  submission  to 
the  EDA  regional  office,  the  change  order 
must  be  signed  by  the  Recipient,  the 
Architect/Engineer,  and  the  contractor.  The 
Recipient  will  be  notified  in  writing  of  EDA 
concurrence  if  the  change  order  is  acceptable 
to  EDA. 

D.  EDA  will  not  approve  change  orders 
which  change  the  purp>ose  and  intent  (the 
scope)  of  the  project.  Change  orders  that  add 
minimally  or  incidently  to  the  cost  of  the 
project  but  do  not  change  the  project  scope 
may  be  approved  by  EDA  provided  that 
either: 

(1)  the  Recipient  has  agreed  in  writing  to 
fund  the  additional  cost,  in  which  case  all 
work  involved  in  the  accomplishment  of  the 
change  order  will  be  an  ineligible  project  cost 
and  no  EDA  funds  will  be  used  to  pay  for  it; 
or 

(2)  there  are  sufficient  funds  remaining  in 
the  project  budget  to  cover  the  change  order 
without  jeopardizing  the  completion  of  the 
project. 

E.  EDA  will  not  approve  EDA  financial 
participation  in  change  orders  that  are  solely 
for  the  purpose  of  using  excess  funds 
resulting  friom  an  undemin  of  one  or  more  of 
the  items  in  the  EDA  approved  project 
budget.  EDA  approval  of  change  orders  must 
be  based  on  a  finding  by  EDA  that  the  work 
called  for  in  the  change  order  is  within  the 
project  scope  and  is  necessary  for  the  proper 
functioning  of  the  project. 

F.  Normally  change  orders  should  be 
submitted  to  EDA  for  approval  as  the  changes 
occur. 

G.  Unit  prices  are  often  used  as  a  basis  on 
which  to  make  a  contract  award.  In  addition, 
they  may  be  used  for  establishing  actual  eosts 
where  actual  quantities  differ  from  estimated 
quantities.  When  actual  quantities  differ 
substantially  &Y>m  those  estimated  quantities 
upon  which  the  contractor's  bid  was  based, 

a  "substantial  variation"  results.  A 
substantial  variation  is  usually  considered  to 
be  for  actual  quantities  in  excess  of  115%  to 
120%  or  less  than  85%  to  90%  of  the 
estimated  quantities.  Substantial  variations 
will  normally  require  a  change  order  to  the 
contract  whether  or  not  a  change  in  unit 
price  is  involved.  Any  increase  in  quantity 


which  will  result  in  an  overall  project  cost 
overrun  will  require  a  change  order  to  the 
contract.  Any  change  to  a  unit  price  shown 
in  the  contract  documents  will  require  a 
change  order  to  the  contract. 

JO.  Inspection  for  Final  Acceptance 

A.  A  final  inspection  will  be  scheduled  by 
the  Recipient  when  all  construction  has  been 
completed,  the  architect/engineer  has 
accomplished  his/her  final  inspection  and  all 
deficiencies  have  been  corrected.  The  project 
must  be  complete  and  functional  before  the 
final  inspection  is  performed. 

B.  The  final  inspection  will  be  made  by 
representatives  of  the  Recipient,  the 
architect/engineer  and  the  contractors).  EDA 
must  be  given  advance  notice  of  the  final 
inspection  so  that  an  EDA  representative  may 
participate,  at  the  option  of  EDA. 

11.  Specific  Requirements  for  Subcontractors 

A.  The  Recipient  is  responsible  to  ensure 
that  the  contractor(s)  causes  appropriate 
provisions  to  be  inserted  in  all  subcontracts 
to  bind  subcontractors  to  EDA  contract 
requirements  as  contained  herein,  in  15  CFR 
Part  24,  or  in  15  CFR  Part  14  as  appropriate. 

B.  Each  subcontractor  must  agree  to 
comply  with  all  applicable  Federal,  State, 
and  local  requirements  in  addition  to  those 
set  forth  in  this  section. 

C.  Prior  to  the  approval  of  any  subcontract 
EDA  wrill  check  the  proposed  subcontractor 
against  the  listing  of  contractors  debarred, 
ineligible,  susp>ended  or  indebted  to  the 
United  States  from  contractual  dealings  with 
Federal  government  departments.  The  work 
performed  by  any  such  contractor  or 
subcontractor  will  be  ineligible  for 
reimbursement  wholly  or  partially  from  EDA 
grant  funds. 

D.  All  subcontracts  in  excess  of  $10,000 
shall  include,  or  incorporate  by  reference,  the 
equal  opportunity  clause  of  Executive  Order 
11246. 

E.  All  subcontracts  must  contain  a 
nondiscrimination  clause. 

F.  Each  subcontract  must  contain  a 
requirement  for  compliance  with  the  Davis- 
Bacon  and  related  acts. 

G.  Each  subcontractor  must  submit  weekly 
payroll  records  and  a  weekly  statement  of 
compliance.  These  documents  should  be 
submitted  to  the  prime  contractor.  The 
subcontractor  can  satisfy  this  requirement  by 
submitting  a  properly  executed  Department 
of  Ubor  Form  WH-347. 

H.  Each  subcontract  with  every 
subcontractor  must  contain  a  clause 
committing  the  subcontractor  to  employment 
of  local  labor  to  the  maximum  extent 
possible. 

I.  The  Standard  Terms  and  Conditions  of 
the  grant  agreement  impose  other 
requirements  which  the  Recipient  will  be 
required  to  have  the  prime  contractor  impose 
on  the  subcontractor. 

J.  All  subcontractors  who  meet  the 
conditions  set  forth  in  Paragraph  9B  of  this 
Section  III  must  submit  a  completed 
Standard  Form  100  by  March  30  of  each  year. 

K.  Subcontractors  performing  work  in  areas 
covered  by  published  goals  for  minorities 
will  Se  required  to  report  monthly  on  Form 
CC-257. 
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12.  Safety 

A.  All  contracitors  on  EDA  assisted  projects 
are  required  to  jkerform  their  work  in 
accordance  witB  OSHA  regulations  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  use  327-330)  as  supplemented  by 
Department  of  Labor  regulations  (29  CFR  Part 
5).  The  Recipient  or  its  Architect/Engineer 
should  periodically  check  the  contractor's 
compliance.       I 

B.  The  Recipient  shall  notify  EDA  of  all 
serious  accidenfe  and/or  injuries  that  occur 
on  the  EDA  assitted  project. 

Section  IV — Fin^cial  Administration 

1.  Standards  foi^^Financial  Management 
Systems  j 

A.  A  State  mu^t  expend  and  account  for 
grant  funds  in  accordance  with  State  laws 
and  procedures  for  expending  and 
accounting  for  iljs  own  funds.  Fiscal  control 
and  accounting  brocedures  of  the  State,  as 
well  as  its  Subrqcipients  and  cost-type 
contractors,  mu^  be  sufScient  to: 

(1)  Permit  preparation  of  reports  required 
by  this  documeilt  and  applicable  regulations 
and  statutes  cited  herein,  and 

(2)  Permit  the  tracing  of  funds  to  a  level  of 
expenditures  adequate  to  establish  that  such 
funds  have  not  qeen  used  in  violation  of  the 
restrictions  and  prohibitions  of  applicable 
statutes. 

B.  The  Tmanci^I  management  systems  of 
other  Recipients|must  meet  the  following 
standards:  i 

(1)  Financial  reporting:  Accurate,  current, 
and  complete  disclosure  of  the  fmancial 
results  of  financially  assisted  activities  must 
be  made  in  accordance  with  the  financial 
reporting  requir^ents  of  the  grant  or 
subgrant.  i 

(2)  Accounting  records:  Recipients  must 
maintain  records  which  adequately  identify 
the  source  and  application  of  funds  provided 
for  financially  agisted  activities.  These 
records  must  contain  information  pertaining 
to  grant  awards  ^nd  authorizations, 
obligations,  unobligated  balances,  assets, 
liabilities,  outlays  or  expenditures,  and 
income. 

(3)  Internal  coitrols:  Effective  control  and 
accountability  mjust  be  maintained  for  all 
grant  and  subgrant  cash,  real  and  personal 
property,  and  otl^er  assets.  Recipients  must 
adequately  safeguard  all  such  property  and 
must  assure  that  at  is  used  solely  for 
authorized  purp<^ses. 

(4)  Budget  controls:  Actual  expenditiures  or 
outlays  must  be  Compared  with  budgeted 
amounts  for  each  grant  or  subgrant.  Financial 
information  mus|  be  related  to  performance 
or  productivity  (lata,  including  the 
development  of » init  cost  information 
whenever  appro]  iriate  or  specifically 
required  in  the  g  ant  or  subgrant  agreement. 
If  unit  cost  data  ;  re  required,  estimates  based 
on  available  doci  imentation  will  be  accepted 
whenever  possib  e. 

(5)  Allowable  ( osts:  Applicable  0MB  cost 
principles,  agency  program  regulations,  and 
the  terms  of  gran  agreements  will  be 
followed  in  detei  mining  the  reasonableness, 
allowableness,  and  allocability  of  costs. 

(6)  Source  doci  imentation.  Accounting 
records  must  be !  upported  by  such  source 


documentation  as  canceled  checks,  ptaid 
bills,  pajrroUs,  time  and  attendance  records, 
contract  and  subgrant  award  documents,  etc. 

(7)  Cash  management.  Procedures  for 
minimizing  the  time  elapsing  between  the 
transfer  of  funds  from  the  U.S.  Treasury  and 
disbursement  by  Recipients  must  be  followed 
whenever  advance  payment  procedures  are 
used.  When  advances  are  made  by  electronic 
transfer  of  funds  methods,  the  Recipient  must 
make  drawdowns  as  close  as  possible  to  the 
time  of  making  disbursements. 

C.  EDA  may  review  the  adequacy  of  the 
financial  management  system  of  any 
applicant  for  financial  assistance  as  part  of  a 
pre-award  review  or  at  any  time  subsequent 
to  award. 

2.  Grant  Disbursements 

A.  Reimbursement.  Reimbursement  is  the 
preferred  method  of  grant  disbursement.  EDA 
will  not  use  the  p>ercentage  of  completion 
method  to  pay  construction  grants.  The 
Recipient  may  use  that  method  to  pay  its 
construction  contractor.  However,  EDA's 
payments  to  the  Recipient  will  be  based  on 
the  Recipient's  actual  rate  of  disbursement. 

B.  Effect  of  program  income,  refunds,  and 
audit  recoveries  on  payment.  Recipients  shall 
disburse  program  income,  rebates,  refunds, 
contract  settlements,  audit  recoveries  and 
interest  earned  on  such  funds  before 
requesting  additional  grant  disbursements. 

C.  Withholding  payments.  EDA  will  not 
withhold  payments  for  proper  charges 
incurred  by  Recipients  unless — 

(1)  The  Recipient  has  failed  to  comply  with 
grant  award  conditions,  or 

(2)  The  Recipient  is  indebted  to  the  United 
States. 

Cash  withheld  for  failure  to  comply  with 
grant  award  conditions,  but  without 
suspension  of  the  grant,  shall  be  released  to 
the  Recipient  upon  subsequent  compliance. 
When  a  grant  is  susf>ended,  payment 
adjustments  will  be  made  in  accordance  with 
the  section  on  enforcement  contained  in  this 
document. 

EDA  will  not  make  payment  to  Recipients 
for  amounts  that  are  withheld  by  Recipients 
from  payment  to  contractors  to  assure 
satisfactory  completion  of  work.  Payments 
shall  be  made  by  EDA  when  the  Recipients 
actually  disburse  the  withheld  funds  to  the 
contractors  or  to  escrow  accounts  established 
to  assure  satisfactory  completion  of  work. 

D.  Cash  depositories.  Consistent  with  the 
national  goal  of  expanding  the  opportunities 
for  minority  business  enterprises,  Recipients 
are  encouraged  to  use  minority  banks  (a  bank 
which  is  owned  at  least  50  percent  by 
minority  group  members).  A  list  of  minority 
owned  banks  can  be  obtained  from  the 
Minority  Business  Development  Agency, 
Department  of  Commerce,  Washington,  DC 
20230.  EDA  will  not  require  the  Recipient  to 
maintain  a  separate  bank  account  unless 
required  by  Federal-State  agreement. 

E.  Interest  earned  on  advances. 

(1)  For  entities  subject  to  15  CFR  Part  24: 
Except  for  interest  earned  on  advances  of 
funds  exempt  under  the  Intergovernmental 
Cooperation  Act  (31  U.S.C.  6501  et  seq.)  and 
the  Indian  Self-Determination  Act  (23  U.S.C. 
450),  Recipients  shall  promptly,  but  at  least 
quarterly,  remit  interest  earned  on  advances 


to  EDA.  The  Recipient  may  keep  interest 
amounts  up  to  $100  per  year  for 
administrative  expenses. 

(2)  For  entities  subject  to  15  CFR  Part  14 
and  any  DOC  rule  implementing  such 
Circular:  Entities  not  subject  to  the  Cash 
Management  Improvement  Act  may  keep  up 
to  S250  for  administrative  costs,  to  be 
remitted  annually. 

3.  Allowable  Costs 

A.  Limitation  on  use  of  funds.  Grant  funds 
may  be  used  only  for: 

(1)  The  allowable  costs  of  the  Recipients, 
and  cost-type  contractors,  including 
allowable  costs  in  the  form  of  payments  to 
fixed-price  contractors;  and 

(2)  Reasonable  fees  or  profit  to  cost-type 
contractors  but  not  any  fee  or  profit  (or  other 
increment  above  allowable  costs)  to  the 
Recipient. 

B.  Applicable  cost  principles.  For  each 
kind  of  organization,  there  is  a  set  of  Federal 
principle:*  for  determining  allowable  costs. 
Allowable  costs  will  be  determined  in 
accordance  with  the  cost  principles 
applicable  to  the  organization  incurring  the 
costs.  The  following  chart  lists  the  kinds  of 
organizations  and  the  applicable  cost 
principles. 

Table  1  .—Cost  Principles 


For  the  costs  of  a- 


State,  local  or  Indian 
tribal  government 

Private  nonpfofit  orga- 
nization other  than 
an  (1)  institution  of 
higher  education, 
(2)  hospital,  or  (3) 
organization  named 
in  0MB  Circular  A- 
122  as  not  subject 
to  that  circular. 

Educational  institu- 
tions. 

For-profit  organization 
other  than  a  hos- 
pital and  an  organi- 
zation named  in 
0MB  Circular  A- 
122  as  not  subject 
to  that  circular. 


Use  the  principles 
in — 


0MB  Circular  A-67. 
0MB  Circular  A-1 22 


0MB  Circular  A-21. 

48  CFR  Part  31.  Con- 
tract Cost  Prin- 
ciples and  Proce- 
dures, or  uniform 
cost  accounting 
standards  that 
comply  with  cost 
principles  accept- 
able to  EDA. 


4.  Period  of  Availability  of  Funds 

A.  Generally,  the  maximum  period  for  any 
EDA  financial  assistance  that  is  provided  is 
not  more  than  5  years  &x)m  the  end  of  the 
fiscal  year  of  the  award.  Normally,  costs 
incurred  after  the  end  of  the  funding  period 
will  not  be  eligible  for  reimbursement  from 
the  EDA  grant. 

B.  Liquidation  of  obligations.  A  Recipient 
must  liquidate  all  obligations  incurred  under 
the  award  not  later  than  90  days  afler  the 
acceptance  of  the  project  6t)m  the 
construction  contractor  or  before  the  end  of 
the  funding  f>eriod,  whichever  occurs  earlier. 
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5.  Matching  or  Cost  Sharing 

A.  Acceptable  Costs  and  Contributions: 
With  the  qualifications  and  exceptions  listed 
on  the  next  page  of  this  section,  a  matching 
or  cost  sharing  requirement  may  be  satisfled 
by  either  or  both  of  the  following: 

(1)  Allowable  costs  incurred  by  the 
Recipient,  or  a  cost-type  contractor  under  the 
assistance  agreement.  This  includes 
allowable  costs  borne  by  non-Federal  grants 
or  by  cash  donations  from  non-Federal  third 
parties. 

(2)  The  value  of  third  party  in-kind 
contributions  applicable  to  die  period  to 
which  the  cost  sharing  or  matching 
requirements  applies. 

B.  Qualifications  and  exceptions: 

(1)  Costs  borne  by  other  Federal  grant 
agreements.  Except  as  provided  by  Federal 
statute,  a  cost  sharing  or  matching 
requirement  may  not  be  met  by  costs  borne 
by  another  Federal  grant.  This  prohibition 
does  not  apply  to  income  earned  by  a 
Recipient  or  Subrecipient  from  a  contract 
awarded  Under  another  Federal  grant. 

(2)  General  revenue  sharing.  For  the 
purpose  of  this  section,  general  revenue 
sharing  funds  distributed  under  31  U.S.C. 
6702  are  not  considered  Federal  grant  funds. 

(3)  Cost  or  contributions  counted  towards 
other  Federal  costs-sharing  requirements. 
Neither  costs  nor  the  values  of  third  party  in- 
kind  contributions  may  count  towards 
satisfying  a  cost  sharing  or  matching 
requirement  of  a  grant  agreement  if  they  have 
been  or  will  be  counted  towards  satisfying  a 
cost  sharing  or  matching  requirement  of 
another  Federal  grant  agreement,  a  Federal 
procurement  contract,  or  any  other  award  of 
Federal  funds. 

(4)  Costs  financed  by  program  income. 
Costs  financed  by  program  income,  as 
defined  in  the  following  section  on  program 
income,  shall  not  coimt  towards  satisfying  a 
cost  sharing  or  matching  requirement  unless 
they  are  expressly  permitted  in  the  terms  of 
the  assistance  agreement. 

(5)  Services  or  property  financed  by 
income  earned  by  contractors.  Contractors 
under  a  grant  may  earn  income  from  the 
activities  carried  out  under  the  contract  in 
addition  to  the  amounts  earned  from  the 
party  awarding  the  contract.  No  costs  of 
services  or  property  supported  by  this 
income  may  count  toward  satisfying  a  cost 
sharing  or  matching  requirement  unless  other 
provisions  of  the  grant  agreement  expressly 
permit  this  kind  of  income  to  be  used  to  meet 
the  requirement. 

(6)  Records.  Costs  and  third  party  in-kind 
contributions  counting  towards  satisfying  a 
cost  sharing  or  matching  requirement  must 
be  verifiable  from  the  records  of  Recipients 
or  cost-type  contractors.  These  records  must 
show  how  the  value  placed  on  third  party  in- 
kind  contributions  was  derived.  To  the  extent 
feasible,  volunteer  services  will  be  supported 
by  the  same  methods  that  the  organization 
uses  to  support  the  allocability  of  regular 
personnel  costs. 

(7)  Special  standards  for  third  party  in- 
kind  contributions. 

a.  Third  party  in-kind  contributions  count 
towards  satisfying  a  cost  sharing  or  matching 
requirement  only  where,  if  the  party 
receiving  the  contributions  were  to  pay  for 


them,  the  payments  would  be  allowable 
costs. 

b.  Some  third  party  in-kind  contributions 
are  goods  and  services  that,  if  the  Recipient, 
or  contractor  receiving  the  contribution  had 
to  pay  for  them,  the  payments  would  have 
been  an  indirect  costs.  Costs  sharing  or 
matching  credit  for  such  contributions  shall 
be  given  only  if  the  Recipient,  or  contractor 
has  established,  along  with  its  regular 
indirect  cost  rate,  a  special  rate  for  allocating 
to  individual  projects  or  programs  the  value 
of  the  contributions. 

c.  A  third  party  in-kind  contribution  to  a 
fixed-price  contract  may  count  towards 
satisfying  a  cost  sharing  or  matching 
requirement  only  if  it  results  in: 

(i)  An  increase  in  the  services  or  property 
provided  under  the  contract  (without 
additional  cost  to  the  Recipient  or 
Subrecipient),  or 

(ii)  A  cost  savings  to  the  Recipient  or 
Subrecipient. 

d.  The  values  placed  on  third  party  in-kind 
contributions  for  cost  sharing  or  matching 
purposes  will  conform  to  the  rules  in  the 
succeeding  sections  of  this  part.  If  a  third 
party  in-kind  contribution  is  a  type  not 
treated  in  those  sections,  the  value  placed 
upon  it  shall  be  fair  and  reasonable. 

C.  Valuation  of  Donated  Services: 

(1)  Volunteer  services.  Unpaid  services 
provided  to  a  Recipient  by  individuals  will 
be  valued  at  rates  consistent  with  those 
ordinarily  paid  for  similar  work  in  the 
Recipient's  organization.  If  the  Recipient 
does  not  have  employees  jjerforming  similar 
work,  the  rates  will  be  consistent  with  those 
ordinarily  paid  by  other  employers  for 
similar  work  in  the  same  labor  market.  In 
either  case,  a  reasonable  amount  for  fringe 
benefits  may  be  included  in  the  valuation. 

(2)  Employees  of  other  organizations. 
When  an  employer  other  than  a  Recipient,  or 
cost-type  contractor  furnishes  bee  of  charge 
the  services  of  an  employee  in  the 
employee's  normal  line  of  work,  the  services 
will  be  valued  at  the  employee's  regular  rate 
of  pay  exclusive  of  the  employee's  fringe 
benefits  and  overhead  costs.  If  the  services 
are  in  a  difi^erent  line  of  work,  paragraph  A 
of  this  section  applies. 

D.  Valuation  of  Third  Party  Donated 
Supplies  and  Loaned  Equipment  or  Space: 

(1)  If  a  third  party  donates  supplies,  the 
contribution  will  be  valued  at  the  market 
value  of  the  supplies  at  the  time  of  donation. 

(2)  If  a  third  party  donates  the  use  of 
equipment  or  space  in  a  building  but  retains 
title,  the  contribution  will  be  valued  at  the 
fair  rental  rate  of  the  equipment  or  space. 

E.  Valuation  of  Third  Party  Donated 
Equipment,  Buildings,  and  I.,and:  If  a  third 
party  donates  equipment,  buildings,  or  land, 
and  title  passes  to  a  Recipient  or 
Subrecipient,  the  treatment  of  the  donated 
property  will  depend  upon  the  purpose  of 
the  grant,  as  follows: 

(1)  Awards  for  capital  expenditures.  If  the 
purpose  of  the  grant  is  to  assist  the  Recipient 
in  the  acquisition  of  property,  the  market 
value  of  that  property  at  the  time  of  donation 
may  be  counted  as  cost  sharing  or  matching. 

(2)  Other  awards.  If  assisting  in  the 
acquisition  of  property  is  not  the  purpose  of 
the  grant  or  subgrant,  the  following 
paragraphs  of  this  section  apply: 


a.  If  approval  is  obtained  from  EDA,  the 
market  value  at  the  time  of  donation  of  the 
donated  equipment  or  buildings  and  the  fair 
rental  rate  of  the  donated  land  may  be 
counted  as  cost-sharing  or  matching.  In  all 
cases,  the  approval  may  be  given  only  if  a 
purchase  of  the  equipment  or  rental  of  the 
land  would  be  approved  as  an  allowable 
direct  cost.  If  any  part  of  the  donated 
property  was  acquired  with  Federal  funds, 
only  the  non-federal  share  of  the  property 
may  be  counted  as  cost-sharing  or  matching. 

b.  If  approval  is  not  obtained  under  the 
above  p>aragraph,  E(2)b  no  amount  may  be 
counteid  for  donated  land,  and  only 
depreciation  or  use  allowances  may  be 
counted  for  donated  equipment  and 
buildings.  The  depreciation  or  use 
allowances  for  this  property  are  not  treated 
as  third  [>arty  in-kind  contributions.  Instead, 
they  are  treated  as  costs  incurred  by  the 
Recipient.  They  are  computed  and  allocated 
(usually  as  indirect  costs)  in  accordance  with 
the  cost  principles  sptecified  in  OMB 
Circulars  A-87,  A-21  and  A-122,  in  the  same 
way  as  depreciation  or  use  allowances  for 
purchased  equipment  and  buildings.  The 
amount  of  depreciation  or  use  allowances  for 
donated  equipment  and  buildings  is  based  on 
the  property's  market  value  at  the  time  it  was 
donated. 

F.  Valuation  of  Recipient  Donated  Real 
Property  for  Construction/ Acquisition:  If  a 
Recipient  donates  real  property  for  a 
construction  or  facilities  acquisition  project, 
the  current  market  value  of  that  property  may 
be  counted  as  cost-sharing  or  matching.  If 
any  part  of  the  donated  property  was 
acquired  with  Federal  funds,  only  the  non- 
federal share  of  the  property  may  be  counted 
as  Cost-sharing  or  matching. 

G.  Appraisal  of  Real  Property:  In  some 
cases  it  will  be  necessary  to  establish  the 
market  value  of  land  or  a  building  or  the  fair 
rental  rate  of  land  or  of  space  in  a  building. 
In  these  cases,  EDA  may  require  the  market 
value  or  fair  rental  value  be  set  by  an 
indep>endent  appraiser,  and  that  the  value  or 
rate  be  certified  by  the  Recipient. 

6.  Prograw  Income 

A.  General.  Recipients  are  encouraged  to 
earn  income  to  defray  program  costs. 
Program  income  includes  income  from  fees 
for  services  performed,  from  the  use  or  rental 
of  real  or  personal  property  acquired  with 
grant  funds,  from  the  sale  of  commodities  or 
items  fabricated  under  a  grant  agreement,  and 
from  payments  of  principal  and  interest  on 
loans  made  with  grant  funds.  Program 
income  does  not  normally  include  interest  on 
grant  funds,  rebates,  credits,  discounts, 
refunds,  etc.  and  interest  earned  on  any  of 
them. 

B.  Definition  of  program  income.  Program 
income  means  gross  income  received  by  the 
Recipient  directly  generated  by  a  grant 
supported  activity,  or  earned  only  as  a  result 
of  the  grant  agreement  during  the  grant 
period.  "During  the  grant  period"  is  the  time 
between  the  effective  date  of  the  award  and 
the  ending  date  of  the  award  reflected  in  the 
final  financial  report. 

C.  Cost  of  generating  program  income.  If 
authorized  by  Federal  regulations  or  the  grant 
agreement,  costs  incidental  to  the  generation 
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of  program  incoine  may  be  deducted  from 
gross  income  to  lietermine  program  income. 

D.  Governmental  revenues.  Taxes,  special 
assessments,  lev  es,  fines,  and  other  such 
revenues  raised  by  a  Recipient  are  not 
program  incomejunless  the  revenues  are 
specifically  identified  in  the  grant  agreement 
as  program  income. 

E.  Royalties.  Income  from  royalties  and 
license  fees  for  copyrighted  material,  patents, 
and  inventions  developed  by  a  Recipient  is 
program  income  only  if  the  revenues  are 
specifically  identified  in  the  grant  agreement 
as  program  incoiiie. 

F.  Property.  Pr^eeds  from  the  sale  of  real 
property  or  equipment  will  be  handled  in 
accordance  withlthe  requirements  of  Section 
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project. 

(2)  Addition.  V^hen  authorized,  program 
income  may  be  aaded  to  the  funds 
committed  to  the|grant  agreement  by  EDA 
and  the  Recipient.  The  program  income  shall 
be  used  for  the  purposes  and  under  the 
conditions  of  thekrant  agreement. 

(3)  Cost  sharin^or  matching.  When 
authorized,  progi^m  income  may  be  used  to 
meet  the  cost  sharing  or  matching 
requirement  of  the  grant  agreement.  The 
amount  of  the  Feileral  grant  award  remains 
the  same. 

H.  Income  aftet  the  award  period.  Income 
earned  beginning!  at  the  end  of  the  award 
period  (see  Paragaph  4A  of  this  Section  IV) 
and  ending  at  the  end  of  the  useful  life  of  the 
project  shall  be  u  sed  only  for  the  following 
purposes: 

ly  debt  service  (mortgage 
;  during  this  time  period, 
encumbrances  on  the  EDA 
iring  this  period  must  have 


(1)  To  satisfy  ai 
payments)  existir 
Note  that  any  nev 
assisted  facility  ( 
EDA  approval. 

(2)  For  necessaiy  operation,  maintenance 
and  repair  services. 

(3)  Any  excess  above  the  costs  of  (1)  and 
(2)  above  may  be  used  for  other  economic 
development  purboses  in  the  same  economic 
development  area  with  the  concurrence  of 
EDA.  I 


7.  Non-Federal  Akidit 

A.  Basic  rule:  F  ecipients  and  Subrecipients 
are  subject  to  aud  it  requirements  contained 
in  the  Single  Auc  it  Act  amendments  of  1996 
(31  U.S.C.  7501-3 )  and  revised  0MB  Circular 
A-133,  "Audits  of  State,  Local  Governments, 
and  Non-Profit  Organizations". 


Section  V — Amendments  to  Grant 
Agreements 

J.  General  Requirements 

A.  Between  approval  and  closeout  of  an 
EDA  construction  project,  one  or  more 
changes  in  the  project  may  be  necessary  to 
resolve  unforeseen  problems  or  remove 
obstacles  to  the  project's  successful 
completion.  In  most  instances,  the  proposed 
change  can  be  effected  only  through  a  formal 
amendment  to  the  project. 

B.  Project  amendments  generally  fall  into 
the  following  categories. 

(1)  Time  extensions; 

(2)  Budget  revisions; 

(3)  Additional  funding  (overrun); 

(4)  Permitted  waiver  of  EDA  regulations; 

(5)  Changes  which  do  not  involve  overall 
funding  (e.g.,  change  of  Recipient;  method 
and  schedule  of  financing;  addition,  deletion, 
or  change  affecting  a  line  item  in  the 
approved  project  cost  estimate); 

(6)  Change  to  the  Special  Conditions  of  the 
Grant  Award; 

(7)  Termination  (for  caus3  or  by  mutual 
consent). 

C.  A  change-of-scope  determination  may  be 
necessary  before  a  decision  can  be  made  if 
the  requested  change  involves  a  change  to  the 
purpose,  bona  fide  need,  natiire  or 
community  served  of  the  project. 

2.  Changes  to  the  Project  Scope 

A.  Project  scope  is  defined  as  the  purpose, 
bona  fide  need,  nature  and  community 
served  of  the  approved  grant.  A  project 
amendment  which  amounts  to  a  change  of 
scope  is,  in  fact,  the  substitution  of  one  grant 
for  another.  A  change  of  scope  modification 
to  a  project  which  was  funded  in  a  prior 
fiscal  year  cannot  be  approved  by  EDA. 
Modifications  to  projects  funded  from  the 
current  fiscal  year's  appropriation,  or  from  a 
no-year  appropriation,  do  not  constitute  a 
prohibited  change  of  scope  but  must  have  the 
written  approval  of  EDA.  Any  proposed 
change  to  an  EDA  assisted  project  which  is 

a  change  of  scope  will  be  disapproved  by 
EDA. 

B.  Certain  types  of  project  modifications 
can  be  approved  by  EDA  if  specified  findings 
can  be  made.  These  include  time  extensions 
for  commencement  or  completion  of  work, 
waivers  of  certain  EDA  requirements  and 
some  types  of  budget  line  item  changes. 

C.  Certain  typws  of  project  modifications 
presumptively  constitute  a  change  of  scope, 
although  the  facts  of  a  particular  situation 
could  p>ermit  such  modification's  to  be 
approved.  Examples  are: 

(1)  A  change  of  Recipient; 

(2)  A  change  of  project  location; 

(3)  Addition  of  a  new  line  item  to  the  EDA 
approved  budget; 

(4)  An  expansion  of  the  activity  associated 
with  a  budget  line  item. 

D.  Every  proposed  modification  to  a  grant 
shall  be  considered  not  only  in  the  light  of 
the  foregoing  policy  on  change  of  scope,  but 
shall  also  be  processed  in  accordance  with  all 
EDA  legal  and  technical  requirements  so  that 
grants  as  amended  will  not  deviate  from  the 
standards  employed  in  initial  grant  approval. 


3.  Time  Extensions 

A.  The  Recipient  is  responsible  for 
expeditiously  prosecuting  the 
implementation  of  the  project  in  accordance 
with  the  project  development  time  schedule 
contained  in  the  EDA  grant  award.  As  soon 
as  the  Recipient  becomes  aware  that  it  will 
not  be  possible  to  meet  the  time  schedule,  it 
must  notify  the  EDA  Regional  Office.  The 
Recipient's  notice  to  EDA  should  contain  the 
following  information. 

(1)  An  explanation  of  the  Recipient's 
inability  to  complete  work  by  the  specified 
date  (e.g.,  a  lengthy  period  of  unusual 
weather  delayed  the  contractor's  ability  to 
excavate  the  site:  major  re-engineering 
required  in  order  to  obtain  state  or  Federal 
approvals;  or  unplanned  environmental 
mitigation  required). 

(2)  A  statement  that  no  other  changes  to  the 
project  are  contemplated; 

(3)  Documentation  that  demonstrates  there 
is  still  a  bona  fide  need  for  the  project;  and 

(4)  A  statement  that  no  further  delay  is 
anticipated  and  that  the  project  can  be 
completed  within  the  revised  time  schedule. 

B.  EDA  will  advise  the  Recipient  if  a 
formal  written  request  from  the  Recipient  for 
a  time  extension  will  be  required.  The 
Recipient  should  be  aware  that  grant 
disbursements  may  be  suspended  while  the 
Recipient  is  not  in  compliance  with  the  time 
schedule. 

C.  EDA  reserves  the  right  to  suspend  and/ 
or  terminate  any  grant  if  the  Recipient  fails 
to  proceed  with  reasonable  diligence  to 
accomplish  the  project  as  intended. 

4.  Budget  Line  Item  Revisions 

A.  The  tabulation  of  estimated  project  costs 
contained  in  the  EDA  Grant  Award  is  the 
controlling  budget  for  the  project.  Budget  line 
item  revisions  which  do  not  involve  a  change 
of  scope  may  be  approved  by  EDA  if: 

(1)  no  new  EDA  hinds  are  involved;  and 

(2)  another  budget  line  item  (preferably  the 
contingency  line  item,  although  this  is  not 
mandatory)  has  funds  which  can  be  used 
without  significantly  adversely  affecting  the 
object  of  that  line  item;  and 

(3)  unless  the  line  item  which  is  proposed 
to  be  supplemented  is  supplemented,  the 
activity  associated  with  that  line  item  cannot 
be  completed;  and 

(4)  no  new  line  items  are  being  added  to 
the  budget. 

B.  Funds  may  be  transferred  to  other 
approved  budget  line  items  frtjm  the 
contingencies  line  item  provided  the  activity 
associated  with  the  line  item  cannot  be 
completed  unless  the  line  item  to  be 
supplemented  is  supplemented. 

C.  The  transfer  of  funds  bom  line  items 
other  than  the  contingencies  line  item  may  be 
permitted  with  EDA  written  permission 
provided  there  will  be  no  significant  adverse 
effect  to  the  object  of  the  line  item  frxim 
which  the  transfer  is  to  be  made. 

D.  The  construction  line  item  shall  be 
revised  at  the  time  of  contract  award  to 
reflect  the  actual  contract  amount(s). 
Underrun  amounts  shall  be  transferred  to  the 
contingencies  line  item.  Recipients  are 
reminded  that  contingency  funds  are  only  to 
be  used  to  cover  situations  resulting  from 
unknown  conditions  and  changes  required 
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for  the  fulfillment  of  the  previously 
authorized  project  activities  intended  under 
the  grant  award.  Underrun  funds  cannot  be 
used  to  change  the  scope  of  the  project. 

E.  The  Recipient  shall  notify  EDA  of  any 
proposed  transfer  of  funds  from  one  budget 
line  item  to  another. 

5.  Additional  EDA  Funding 

A.  In  accepting  the  award  of  an  EDA  grant 
the  Recipient  agreed  to  fund  any  ovemin(s). 
Additional  EDA  funding  for  an  approved 
project  is  unlikely  to  be  approved.  To  be 
considered  for  approval  it  must  compete  with 
other  requests  for  scarce  EDA  funds.  If  an 
overrun  occurs  as  a  result  of  the  construction 
contract  bid  opening,  before  EDA  will  accept 
a  formal  request  for  additional  EDA  funds  it 
will  be  necessary  for  the  Recipient  to  furnish 
the  following  documentation  to  EDA: 

(1)  A  written  statement  from  the 
Recipient's  Architect/Engineer  giving  reasons 
for  his  professional  opinion  that  redesign  of 
the  project  within  the  approved  scope,  or 
using  new  or  additional  deductive  alternates 
cannot  reasonably  be  expected  to  reduce  the 
cost  to  within  the  available  funds. 

(2)  A  written  statement  from  the 
administrative  head  of  the  Recipient's 
organization  justifying  why  the  Recipient 
cannot  furnish  the  additional  funds  required. 
Relevant  data  may  be  in  the  form  of  an  audit 
performed  within  the  past  two  years, 
schedule  of  bonded  debt,  assessed  property 
values  as  a  percentage  of  market  value,  tax 
rates,  and  percent  of  collection.  The 
statement  should  state  why  non-EDA  sources 
of  funds  cannot  be  used. 

B.  Acceptance  by  EDA  of  a  request  for 
additional  EDA  assistance  does  not  indicate 
approval.  Any  further  action  by  the  Recipient 
pending  EDA's  review  of  the  Recipient's 
request  is  at  the  Recipient's  risk. 

6.  Termination  of  the  EDA  Grant 
A.  Termination  for  Cause 

(1)  If  a  Recipient  materially  fails  to  comply 
with  any  term  of  a  grant  award,  whether 
stated  in  a  Federal  statute,  regulation, 
assurance,  grant  application,  or  notice  of 
award,  EDA  may  take  one  or  more  of  the 
following  actions,  as  appropriate  in  the 
circumstances: 

a.  Temporarily  withhold  disbursement  of 
grant  funds  pending  correction  of  the 
deficiency  by  the  Recipient,  or  more  severe 
enforcement  action  by  EDA; 

b.  Disallow  (that  is,  deny  both  use  of  funds 
and  matching  credit  for)  all  or  part  of  the  cost 
of  the  activity  or  action  not  in  compliance; 

c.  Wholly  or  partly  suspend  or  terminate 
the  current  award; 

d.  Withhold  further  awards  for  the  project 
or  program; 

e.  Take  other  remedies  that  may  be  legally 
available. 

(2)  In  taking  an  enforcement  action,  EDA 
will  provide  the  Recipient  an  opportimity  for 
such  hearing,  app)eal,  or  other  administrative 
proceeding  to  which  the  Recipient  is  entitled 
under  any  statute  or  regulation  applicable  to 
the  action  involved. 

(3)  Costs  resulting  from  obligations 
incurred  by  the  Recipient  after  notice  by  EDA 
of  suspension  of,  or  termination  of,  the  grant, 
are  not  allowable  unless  EDA  expressly 


authorizes  them  in  the  notice  of  suspension 
or  intent  to  terminate,  or  subsequently.  Other 
Recipient  costs  during  suspension  or  after 
termination  which  are  necessary  and  not 
reasonably  avoidable  are  allowable  if: 

a.  The  costs  result  from  obligations  which 
were  properly  incurred  by  the  Recipient 
before  the  effective  date  of  the  suspension  or 
termination,  are  not  in  anticipation  of  it,  and 
in  the  case  of  termination,  are 
noncancellable;  and, 

b.  The  costs  would  be  allowable  if  the 
award  were  not  suspended  or  expired 
normally  at  the  end  of  the  funding  period  in 
which  the  termination  takes  effect. 

(4)  The  enforcement  remedies  identified  in 
this  section,  including  suspension  and 
termination,  do  not  preclude  Recipient  &t>m 
being  subject  to  "Debarment  and 
Suspension"  under  E.O.s  12549  and  12689 
and  implementing  regulations  at  15  CFR  Part 
26. 
B.  Termination  for  Convenience 

(1)  Terminations  for  convenience  have  the 
following  requirements: 

a.  EDA  may  propose  the  termination  for 
convenience,  in  which  case  the  two  parties 
shall  agree  up>on  the  termination  conditions, 
including  the  effective  date  and  in  the  case 
of  pmrtial  termination,  the  pxjrtion  to  be 
terminated;  or 

b.  The  Recipient  may  propose  the 
termination  to  EDA  in  v»rriting,  setting  forth 
the  reasons  for  such  termination,  the  effective 
date,  and  in  the  case  of  partial  termination, 
the  portion  to  be  terminated.  However,  if,  in 
the  case  of  a  partial  termination,  EDA 
determines  that  the  remaining  portion  of  the 
grant  will  not  accomplish  the  purposes  for 
which  the  grant  was  made,  EDA  may 
terminate  the  grant  in  its  entirety  under  the 
termination  for  cause  procedures  or 
termination  for  convenience  procedures  with 
the  consent  of  the  Recipient.  An  appropriate 
official  of  the  Recipient  may  request  EDA  to 
cancel  or  terminate  a  project.  This  request 
must  be  accompanied  by  a  certified 
resolution  or  ordinance  authorizing  the 
requesting  party  to  make  such  request.  EDA 
will  determine  the  legal  sufficiency  of  such 
request. 

Section  VI — Project  Closeout  Procedures 

1.  Audit  Requirements 

A.  Recipients  are  subject  to  audit 
requirements  contained  the  Single  Audit  Act 
of  1984,  and  the  amendments  of  1996,  (31 
U.S.C.  7501-7)  and  revised  0MB  Circular  A- 
133,  "Audits  of  States,  Local  Governments, 
and  Non-Profit  Organizations".  If  the 
Recipient  has  no  current  audit  performed  in 
accordance  v«th  the  Single  Audit  Act,  EDA 
will  advise  the  Recipient  of  the  procedure  for 
securing  the  required  audit. 

B.  Normally,  if  the  Recipient  has  had  an 
audit  in  accordance  with  the  Single  Audit 
Act  within  the  prescribed  period,  EDA  will 
not  require  a  project  specific  audit.  However, 
if  the  documentation  supplied  by  the 
Recipient  is  inadequate  for  a  determination 
by  EDA  of  the  eligibility  of  claimed  costs  for 
reimbursement  from  the  EDA  grant,  EDA  may 
require  such  a  project  specific  audit.  EDA 
reserves  the  right  to:  (1)  require  the  Recipient 
to  secure  an  independent  audit  of  the  project 


cost,  or  (2)  conduct  an  audit  of  project  costs 
using  Department  of  Commerce  auditors,  and 
(3)  recover  any  costs  previously  allowed  for 
EDA  reimbursement  but  found  by  the  audit 
to  be  not  allowable. 

C.  From  time  to  time  the  Department  of 
Commerce  Office  of  the  Inspector  General 
selects  an  EDA  assisted  project  for  audit.  If 
its  project  is  one  of  those  selected,  the 
Recipient  will  be  notified  in  advance. 

D.  In  arranging  for  audit  services,  Section 
n.  Contracting  for  Project  Construction  will 
be  followed.  An  independent  audit  arranged 
by  the  Recipient  must  meet  the  standards  of 
the  Comptroller  General  publication, 
"Standards  for  Audit  of  Government 
Organizations,  Programs,  Activities,  and 
Functions". 

2.  Closeout  Procedures 

A.  When  project  construction  is  complete, 
the  final  inspection  has  been  completed,  and 
the  Recipient  has  accepted  the  project  from 
the  contractor,  the  Recipient  can  begin  the 
closeout  process.  This  should  include 
notifying  EDA  of  the  following  actions: 

(1)  Compliance  with  all  Special  Conditions 
of  the  EDA  grant  award,  including  but  not 
limited  to  the  following; 

(2)  Securing  permanent  insurance  for 
above  ground  facilities. 

(3)  Results  of  a  review  of  the  project  to 
determine  that  all  changes  to  the  project  have 
been  brought  to  the  attention  of  EDA. 

(4)  Provisions  have  been  made  for  the 
retention  for  three  years  of  all  records 
pertaining  to  the  project. 

(5)  Certificate  of  Final  Completion  has  been 
prepared,  executed  and  a  copy  furnished  to 
EDA. 

(6)  As-built  drawings  have  been  received 
from  the  contractor  and/or  the  architecty 
engineer. 

(7)  A  copy  of  a  current  Single  Audit  Act 
audit  of  the  Recipient  has  been  furnished  to 
EDA.  If  no  Single  Audit  Act  audit  is  available 
but  is  required,  the  Recipient's  plan  to  secure 
the  audit  has  been  furnished  to  EDA  and 
approved.  If  no  Single  Audit  Act  audit  is 
required.  EDA  has  been  advised  and  has 
determined  whether  an  independent  audit 
will  be  required. 

(8)  To  the  knowledge  of  the  Recipient  there 
are  no  outstanding  Davis-Bacon  or  local  labor 
employment  violations. 

(9)  EDA  has  been  notified  of  any  change, 
lien,  mortgage  or  other  encumbrance  relating 
to  the  ownership  of  the  project. 

(10)  EDA  has  been  notified  of  any 
unresolved  contract/contractor  disputes. 

(11)  If  required,  a  lien  or  Covenant  of 
Purjjose,  Use,  and  Ownership  in  favor  of 
EDA  has  been  executed  and  recorded. 

(12)  A  record  will  be  maintained  by  the 
Recipient  of  the  useful  life  of  the  facility  as 
determined  by  EDA  during  which  period  the 
Recipient  may  not  alienate  its  ownership  or 
change  the  use  and  purpose  of  the  EDA 
assisted  facility  without  EDA's  written 
permission. 

B.  Recipients  shall  submit,  within  90 
calendar  days  after  the  completion  of  the 
project,  all  financial,  performance  and  other 
rejxjrts  as  required  by  the  terms  and 
conditions  of  the  grant  award. 

C.  Unless  EDA  authorizes  an  extension,  the 
Recipient  shall  liquidate  all  obligations 
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incurred  under  the  grant  award  no  later  than 
90  calendar  davjs  after  the  hinding  period  or 
the  date  of  combletion,  whichever  is  earlier, 
as  sp)ecified  in  vie  terms  and  conditions  of 
the  award. 

D.  When  EDA  is  satisfied  that  the  audit 
requirement  has  been  met  and  the  actions 
discussed  in  paragraphs  As  B.  and  C  above 
have  been  accomplished,  the  Recipient  may 
request  the  final  grant  disbursement.  The 
request  will  be  will  be  prepared  on  EDA 
Form  ED-113,  Outlay  Repwrt  and  Request  for 
Reimbursemend  for  Construction  Programs. 
EDA  may  assist  rwith  filling  out  the  form  but 
it  is  the  responsibility  of  the  Recipient  to 
assure  that  the  i  umbers  on  the  form  are 
correct.  The  following  documentation  should 
accompany  the  sxecuted  form  ED-l  13  when 
it  is  sent  to  the  I  IDA  Regional  Office  unless 
the  documental  on  has  been  previously 
furnished: 

(1)  Copies  of )  II  executed  contracts, 
subcontracts  (if  claimed  separate  from  the 
prime  contract),  contract  change  orders, 
vouchers,  cance  led  checks,  and  other 
evidence  of  cost  s  inciirred  necessary  to 
substantiate  the  costs  claimed  on  the  Form 
ED-113: 

(2)  A  copy  of  he  currently  valid  Single 
Audit  Act  audit  if  one  was  jjerformed; 

(3)  Payroll  forms,  if  any  of  the  cost  claimed 
is  for  work  perf<  irmed  by  in-house  work 
forces 

(4)  Payroll  Coinpliance  Certificate; 

(5)  Civil  Rights  documents; 

(6)  Title  opinions,  legal  descriptions,  bills 
of  sale,  title  records,  etc..  for  any  land  cost 
being  claimed;  and 

(7)  Specifics  qf  any  administrative  costs 
being  claimed 

E.  The  Recipient  will  be  advised  by  EDA 
of  costs  found  eligible,  costs  found  ineligible 
and  the  reasons  |for  findings  of  ineligibility. 
If  a  balance  of  the  grant  is  due  to  the 
Recipient,  the  balance  will  be  paid  by 
electronic  transipittal.  If  the  Recipient  has 
received  a  grant  amount  in  excess  of  the 
amount  due  the  Recipient,  the  Recipient  will 
be  requested  to  ^fund  the  excess  to  EDA 
payable  to  the  LIS.  Treasury. 

F.  The  closeoilt  of  an  award  does  not  affect 
any  of  the  following: 

(1)  The  right  of  EDA  to  disallow  costs  and 
recover  funds  on  the  basis  of  a  later  audit  or 
other  review. 

(2)  The  obligajion  of  the  Recipient  to  return 
any  funds  due  af  a  result  of  later  refunds, 
corrections,  or  other  transactions. 

(3)  Requirements  for  property  management, 
records  retention  and  performance 
measurement  reborts. 

(4)  Audit  requirements. 

Section  VII— Po  tt  Constniction  Grant 
Requirements 

1.  Real  Property 

A.  All  propert  f  that  is  acquired  or 
improved  with  I  DA  grant  assistance  shall  be 
held  in  trust  by  (he  grantee  for  the  benefit  of 
the  project  purp<)ses  under  which  the 
property  was  acquired  or  improved. 

B.  During  the  Estimated  useful  life  of  the 
project,  EDA  retains  an  undivided  equitable 
reversionary  interest  in  property  acquired  or 
improved  with  I  DA  grant  assistance. 


C.  EDA  may  approve  the  substitution  of  an 
eligible  entity  for  a  grantee.  The  original 
grantee  remains  responsible  for  the  period  it 
was  the  grantee,  and  the  successor  grantee 
holds  the  project  property  with  the 
responsibilities  of  an  original  grantee  under 
the  award. 

D.  The  requirements  contained  in  this  part 
apply  solely  to  grant  and  cooperative 
agreement  award  projects. 

2.  Definitions 

A.  As  used  in  this  Section  VII: 

(1)  Dispose  includes  sell,  lease,  abandon, 
or  use  for  a  purpose  or  purposes  not 
authorized  under  the  grant  award  or  this  part. 

(2)  Estimated  useful  life  means  that  period 
of  years  from  the  time  of  award,  determined 
by  EDA  as  the  expected  life-span  of  the 
project. 

(3)  Grantee  includes  any  recipient, 
subrecipient,  awardee,  or  subawardee  of 
grant  assistance  under  the  Public  Works  and 
Economic  Development  Act  of  1965. 

(4)  Owner  includes  fee  owner,  transferee, 
lessee,  or  optionee  of  real  property  upon 
which  project  facilities  or  improvements  are 
or  will  be  located,  or  real  property  improved 
under  a  project  which  has  as  its  purpose  that 
the  property  be  sold. 

(5)  Personal  Property  means  all  property 
other  than  real  property. 

(6)  Project  means  the  activity  and  property 
acquired  or  improved  for  which  a  grant  is 
awarded.  When  property  is  used  in  other 
programs  "project"  includes  such  programs. 

(7)  Property  includes  all  forms  of  projserty, 
real,  personal  (tangible  and  intangible),  and 
mixed. 

(8)  Real  property  means  any  land, 
improved  land,  structures,  appurtenance* 
thereto,  or  other  improvements,  excluding 
movable  machinery  and  equipment. 
Improved  land  also  includes  land  which  is 
improved  by  the  construction  of  such  project 
facilities  as  roads,  sewers,  and  water  lines 
which  are  not  situated  directly  on  the  land 
but  which  contribute  to  the  value  of  such 
land  as  a  specific  part  of  the  project  purpose. 

3.  Use  of  Property 

A.  The  grantee  or  owner  shall  use  any 
property  acquired  or  improved  in  whole  or 
in  part  with  grant  assistance  only  for  the 
authorized  purpose  of  the  project  as  long  as 
it  is  needed  during  the  estimated  useful  life 
of  the  project  and  such  property  shall  not  be 
leased,  sold,  disposed  of  or  encimibered 
without  the  written  authorization  of  EDA. 

B.  In  the  event  that  EDA  and  the  grantee 
determine  that  property  acquired  or 
improved  in  whole  or  in  part  with  grant 
assistance  is  no  longer  needed  for  the  original 
grant  purpose,  it  may  be  used  in  other 
Federal  grant  programs,  or  programs  that 
have  purposes  consistent  with  those 
authorized  for  support  by  EDA.  if  EDA 
approves  such  use. 

C.  When  the  authorized  purpose  of  the 
EDA  grant  is  to  develop  real  property  to  be 
leased  or  sold,  as  determined  by  EDA.  such 
sale  or  lease  is  permitted  provided  the  sale 
is  consistent  with  the  authorized  purpose  of 
the  grant  and  with  applicable  EDA 
requirements  concerning,  but  not  limited  to, 
nondiscrimination. 


D.  When  acquiring  replacement  personal 
property  of  equal  or  greater  value,  the  grantee 
may  trade-in  the  property  originally  acquired 
or  sell  the  original  property  and  use  the 
proceeds  in  the  acquisition  of  the 
replacement  property,  provided  that  the 
replacement  property  shall  be  used  for  the 
project  and  be  subject  to  the  same 
requirements  as  the  original  property. 

4.  Unauthorized  Use 

A.  Except  as  provided  in  3B,  3C.  or  3D 
above,  whenever,  during  the  exp>ected  useful 
life  of  the  project,  any  property  acquired  or 
improved  in  whole  or  in  part  with  grant 
assistance  is  disposed  of  without  the 
approval  of  EDA.  or  no  longer  used  for  the 
authorized  purpose  of  the  project,  the  Federal 
Government  shall  be  compensated  by  the 
grantee  for  the  Federal  share  of  the  value  of 
the  property;  provided  that  for  equipment 
and  supplies,  the  standards  of  the  Uniform 
Administrative  Requirements  for  Grants  at  15 
CFR  Part  24  and  15  CFR  Part  14  or  any 
supplements  or  successors  thereto,  as 
applicable,  shall  apply. 

B.  If  property  is  disposed  of  without 
approval,  EDA  may  assert  its  interest  in  the 
property  to  recover  the  Federal  share  of  the 
value  of  the  property  for  the  Federal 
Government.  EDA  may  pursue  its  rights 
under  both  paragraphs  A  and  B  of  this 
section,  except  that  the  total  amount  to  be 
recovered  shall  not  exceed  the  Federal  share, 
plus  costs  and  interest. 

5.  Federal  Share 

A.  For  purposes  of  this  Section,  the  Federal 
share  of  the  value  of  property  is  that 
percentage  of  the  current  fair  market  value  of 
the  property  attributable  to  the  EDA 
participation  in  the  project  (after  deducting 
actual  and  reasonable  selling  and  fix-up 
expenses,  if  any,  incurred  to  put  the  property 
into  condition  for  sale). 

B.  Where  the  grantee's  interest  in  property 
is  a  leasehold  for  a  term  of  years  less  than 
the  depreciable  remaining  life  of  the 
property,  that  factor  shall  be  considered  in 
determining  the  percentage  of  the  Federal 
share. 

C.  If  property  is  transferred  from  the 
grantee  to  another  eligible  entity,  as  provided 
in  paragraph  IC  above,  the  Federal 
Government  shall  be  compensated  the 
Federal  share  of  any  money  paid  by  or  on 
behalf  of  the  successor  grantee  to  or  for  the 
benefit  of  the  original  grantee,  provided  that 
EDA  may  first  permit  the  recovery  by  the 
original  grantee  of  an  amount  not  exceeding 
its  investment  in  the  project  nor  exceeding 
that  percentage  of  the  value  of  the  property 
that  is  not  attributable  to  the  EDA 
participation  in  the  project. 

D.  When  the  Federal  Government  is 
compensated  for  the  Federal  share  of  the 
value  of  property  acquired  or  improved  in 
whole  or  in  part  with  grant  assistance,  EDA 
has  no  further  interest  in  the  ownership,  use 
or  disposition  of  the  property. 

6.  Encumbrances 

A.  Except  as  provided  in  paragraph  6C 
below,  grantee-owned  property  acquired  or 
improved  in  whole  or  in  part  with  grant 
assistance  may  not  be  used  to  secure  a 
mortgage  or  deed  of  trust  or  otherwise  be 
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used  as  collateral  or  encumbered  except  to 
secure  a  grant  or  loan  made  by  a  State  or 
Federal  agency  or  other  public  body 
participating  in  the  same  project. 

B.  Encumbering  such  property  other  than 
as  permitted  in  this  section  is  an 
unauthorized  use  of  the  property  requiring 
compensation  to  the  Federal  Govermnent  as 
provided  in  paragraphs  4  and  5  above. 

C.  EDA  may  waive  the  provisions  of 
paragraph  6A  above  for  good  cause  when 
EDA  determines  all  of  the  following: 

(1)  All  proceeds  from  the  grant/loan  to  be 
secured  by  the  encvimbrance  on  the  property 
shall  be  available  only  to  the  grantee,  and  all 
proceeds  from  such  secured  grant/loan  shall 
be  used  only  on  the  project  for  which  the 
EDA  grant  was  awarded  or  on  related 
activities  of  which  the  project  is  an  essential 
part; 

(2)  The  lender/grantor  would  not  provide 
funds  without  the  security  of  a  lien  on  the 
project  property;  and 

(3)  There  is  a  reasonable  expectation  that 
the  borrower/grantee  will  not  default  on  its 
obligation. 

D.  The  EDA  Assistant  Secretary  or  his/her 
designee  may  waive  the  provisions  of 
paragraphs  A  and  B  above  as  to  an 
encumbrance  on  property  which  is  financed 
by  an  EDA  construction  grant  when  he/she 
determines  that  the  encumbrance  arises 
solely  from  the  provisions  of  a  pre-existing 
water,  sewer  or  other  utility  encumbrance 
which  by  its  terms  extends  to  additional 
property  connected  to  such  facilities.  EDA's 
determination  shall  make  reference  to  the 
specific  requirements  (for  example,  "water 
system  and  all  accessions,  additions  or 
improvements  thereto")  which  extend  the 
terms  of  the  pre-existing  encumbrance  to  the 
property  which  is  Tmanced  and/or  improved 
by  the  EDA  construction  grant. 

7.  Civil  Rights  Restriction 

Among  other  applicable  requirements,  the 
Recipient  or  in  the  case  of  a  transfer  ,  the 
transferee,  of  real  property,  structures  or 
improvements  thereon  or  interests  therein 
acquired,  leased,  or  improved  with  EDA 
assistance  may  not  sell,  lease,  or  otherwise 
make  any  part  of  such  premises  available  for 
occupancy  by  any  person,  firm,  or  entity 
unless  the  Recipient  includes  in  the 
instrument  effecting  the  sale,  lease  or  transfer 
a  covenant  running  with  the  land  that  assures 
that  the  purchaser,  lessee  or  occupant  will 
comply  with  the  nondiscrimination 
provisions  of  the  Civil  Rights  Act  of  1964,  as 
amended  as  provided  in  15  CFR  8.5(b)(5)(6) 
and  (11). 

8.  Performance  Reports 

The  Government  Performance  and  Results 
Act  of  1993  (GPRA)  requires  EDA  to  report 
the  outputs  and  outcomes  of  projects  (e.g. 
actual  job  creation).  Recipients  are  required 
to  submit  reports  of  performance  to  EDA  at 
the  intervals  stated  in  Section  I  Paragraph  2E 
of  these  Requirements  for  Approved 
Construction  Projects. 

9.  Record  Retention 
Architect/engineering  records  and  payroll 

records  relating  to  the  project  must  be 
retained  as  described  in  Section  I  Paragraph 


6  F  ,  Section  II  Paragraph  14  H,  and  Section 
in  Paragraph  9  A. 

10.  Program  Income  Earned  After  the  Award 
Period 

The  uses  for  program  income  earned  after 
the  award  period  are  described  in  Section  IV 
6H. 

Section  Vm— Exhibito 

This  section  contains  a  copy  of  the  Exhibits 
cited  elsewhere  in  this  Volume  and  other 
items  which  may  be  helpful  to  the  Recipient 
as  it  proceeds  through  project  design, 
construction,  and  closeout.  The  EDA  forms 
shown  as  exhibits  herein  are  updated  and 
revised  as  new  procedures  and  requirements 
become  known.  Thus,  the  exhibit  may  not  be 
the  latest  version  of  the  form  currently  in  use. 
The  Recipient  should  check  with  the  EDA 
regional  office  to  be  sure  the  correct  form  is 
being  used  before  the  initial  use  of  any  of  the 
exhibits.  The  documents  marked  with  an 
asterisk  (*)  are  available  from  the  EDA 
regional  office,  if  needed. 

A.  Checklists  for: 

(1)  Architect/Engineer  Contracts 

(2)  Construction  Contracts 

(3)  Initial  Grant  Disbursement 

(4)  Project  Closeout 

B.  Supplemental  General  Conditions 

C.  Certificate  as  to  Project  Site,  Rights-of- 

Way,  and  Easements  (Form  ED-152) 

D.  'Sample  Agreement  and  Mortgage 

E.  Notice  of  Requirements  for  Affirmative 

Action  to  Ensure  Equal  Employment 
Opportunity  (E.O.  11246) 

F.  'Sample  Contract  Documents 

(1)  Advertisement  for  Bid 

(2)  Information  for  Bidders 

(3)  Bid  for  Lump  Sum  or  Unit  Price 
Contracts 

(4)  Bid  Bond 

(5)  Agreement  (Construction  Contract) 

(6)  Performance  Bond 

(7)  Payment  Bond 

(8)  General  Conditions 

(9)  Contractor's  Application  for  Payment 
(AIA  Document  #G  702) 

(10)  Weekly  Payroll  Form  (use  Dept.  of 
Ubor's  Form  WH-347) 

(11)  Notice  of  Award 

(12)  Notice  to  Proceed 

(13)  Change  Order 

G.  Recipient's  Outlay  Report  and  Request  for 

Reimbursement  for  Construction 

Programs  (Form  ED-113) 
H.  ACH  Vendor/Miscellaneous  Payment 

Enrollment  Form  (Form  SF-3881) 
I.  Sample  Final  Acceptance  Inspection 

Report 
J.  Sample  Quarterly  Performance  Report 
K.  Sample  Architect/Engineer's  Certificate 
L.  Sample  Certificate  of  Grantee/Borrower's 

Attorney 
M.  Information  Required  for  EPA 

Certification  as  to  Adequacy  of 

Treatment 
N.  Financial  Status  Report  (Form  SF269) 

Checklist  for  Architect/Engineer  Contracts 

Although  the  use  of  this  checklist  is  not 
mandatory,  its  use  will  expedite  EDA's 
review  of  the  architect/engineer  contract. 
When  completed  by  the  Recipient  if  should 
be  submitted  to  the  EDA  regional  office  soon 


after  the  grant  award  is  approved  by  EDA  and 
accepted  by  the  Recipient  if  the  architect/ 
engineer  contract  has  been  previously 
executed.  If  the  architect/engineer  contract 
has  not  been  executed  prior  to  the  Recipient's 
acceptance  of  the  grant  award,  this  checklist 
may  be  completed  and  sent  to  the 
appropriate  regional  office  as  soon  as  the 
architect/engineer  contract  is  signed  and 
prior  to  any  request  for  disbursement  of  EDA 
grant  funds.  The  appropriate  responses 
should  be  circled  in  ink  and  signed  by  the 
authorized  representative  of  the  Recipient. 

Y  N         The   Recipient    has   written   pro- 

curement procedures  with  which 
the  architect/engineer  contract  has 
been  found  to  be  in  compliance. 

Y  N         The    Architect/Engineer    was    se- 

lected competitively  by  sealed 
bids  (formal  advertising)  or  by 
comptetitive  proposals.  If  not,  at- 
tach an  explanation  of  the  selec- 
tion method  and  the  reason(s)  for 
using  that  method. 

Y  N         Requests  for  proposals  were  pub- 

licized and  all  evaluation  factors 
and  their  relative  importance  were 
identified  therein.  Any  response 
to  publicized  requests  for  propos- 
als were  honored  to  the  maximum 

\.  extent  practical. 

T  N  Proposals  were  solicited  from  an 
adequate  number  of  qualified 
sources  (normally  it  is  sufficient 
to  secure  at  least  three  proposals 
from  qualified  proposers).  If  less 
than  3  qualified  proposals  were 
secured,  attach  an  explanation  to 
this  document. 

Y  N         The  Recipient  has  a  method  for 

conducting  technical  evaluations 
of  proposals  received  and  for  se- 
lecting the  best  proposal,  price 
and  other  factors  considered. 

Y  N         The  Recipient  determined  the  re- 

sponsible firm  whose  proposal 
was  most  advantageous  to  the  pro- 
gram, with  price  and  other  factors 
considered.  Competitor's  quali- 
fications were  evaluated  and  the 
most  qualified  competitor  was  se- 
lected, subject  to  negotiation  of 
fair  and  reasonable  comf>ensation. 

Y  N         The  Architect/Engineer  agreement 

provides  for  all  services  required 
by  the  Recipient  for  the  planning, 
design  and  construction  phase  of 
the  proposed  project.  Appropriate 
standards  or  guides  developed  by 
such  professional  organizations  as 
the  American  Consulting  Engi- 
neers Council  (ACEC),  American 
Society  of  Civil  Engineers  (ASCE), 
National  Society  of  Professional 
Engineers  (NSPE),  and/or  the 
American  Institute  of  Architects 
(AIA)  may  be  used  where  the  Re- 
cipient does  not  have  standard 
procurement  documents. 
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Y  N         The   Architect/Engineer's   fee   for 

basic  services  is  either  a  fixed 
price  or  a  cost  reimbursement 
with  an  agreed  maximum.  (The 
amomt  of  EDA  participation  will 
be  btsed  on  a  determination,  sub- 
ject :o  audit,  that  the  fee  com- 
p>ensiition  is  reasonable) 

Y  N         The     architect/engineer    contract 

compensation  is  not  based  on  the 
use  of  the  cost-plus-a-percentage- 
of-coit  or  percentage  of  construc- 
tion cost  form  of  compensation. 
(These  forms  of  compensation  are 
not  eligible  for  EDA  participa- 
tion). 

Y  N         The  Architect/Engineer's  fee  cov- 

ers a)l  services  necessary  for  the 
succejssful  execution  of  the 
project,  including  consultations, 
survevs,  soil  investigations,  super- 
vision, travel,  "as-built"  or  record 
drawings,  arrow  diagram  (CPM/ 
PERT)  where  applicable,  and  inci- 
dental costs. 

Y  N         The  liasic  fee  does  not  exceed  that 

prevailing  for  comparable  services 
in  th^  project  area.  If  the  total  fee 
is  in  excess  of  the  prevailing  rate 
because  of  special  services  to  be 
perfoimed,  these  services  are 
identified  in  the  agreement.  Such 
additional  charges  may  be  ap- 
prove<i  for  grant  participation  by 
the  EDA  if  they: 

11.  D}  not  duplicate  a  charge  for 
servicBS  provided  for  in  the  basic 
fee  aid  are  within  the  normal 
scope  of  the  Architect/Engineer's 
responsibilities; 

12.  Are  a  proper  charge  against 
the  pr  Qject  cost;  and 

c.  At  5  reasonable  for  the  extra 
servioss  to  be  rendered. 

Y  N         Regardless  of  who  furnishes  the 

constijuction  inspector,  the  agree- 
ment ^quires  the  Architect/Engi- 
neer (o  make  sufficient  visits  to 
the  project  site  to  determine,  in 
genenl,  if  the  work  is  proceeding 
in  accordance  with  the  construc- 
tion c(  mtract. 

Y  N         If    thi!     Architect/Engineer    con- 

tract(s  price  exceeds  $100,000 
(aware  ed  under  small  purchase 
procec  ures),  it  includes  a  provi- 
sion to  the  effect  that  the  Recipi- 
ent, El  )A,  the  Comptroller  General 
of  the  United  States,  the  Inspector 
Genenil  of  the  Department  of 
CkimmBrce,  or  any  of  their  duly 
author  ized  representatives,  shall 
have  pccess  to  any  documents, 
books,]  papers,  and  records  of  the 
ct/Engineer  (which  are  di- 
ertinent  to  a  specific  grant 
a)  for  the  purpose  of  mak- 
audit,  examination,  ex- 
cerptsj  and  transcriptions.  The  Re- 
cipienl  shall  require  the  Archi- 
tect/Eiigineer  to  maintain  all  re- 
quired! records  for  at  least  three 
years  after  the  Recipient  makes 
final  payment  and  all  pending 
matter  i  are  closed. 


Y    N 


Y    N 


Y    N 


Y    N 


The  agreement  for  architect/engi- 
neer services  provides  an  ade- 
quate basis  for  the  Recipient  to  re- 
quire the  Architect/Engineer  to: 

Y    N        Design  the  project  in  ac- 
cordance with  the  in- 
tent of  the  Grant 
Award; 

Redesign  the  project  in 
the  event  the  prelimi- 
nary cost  estimate,  the 
final  cost  estimate,  or 
the  lowest  responsive 
bid  less  deductive  alter- 
nates, exceeds  the  funds 
available  by  an  amount 
or  percentage  to  be  mu- 
tually agreeable  to  the 
Recipient  and  the  Ar- 
chi  tect/Engi  neer; 
Design  any  sewage 
treatment  or  other  sew- 
age facility  so  that  a 
certificate  of  adequacy 
of  treatment  can  be  ob- 
tained as  required  by 
Section  106  of  the  Pub- 
lic Works  and  Eco- 
nomic Development  Act 
of  1965,  as  amended; 
Include  in  all  contracts 
and  subcontracts  with 
costs  in  excess  of 
$100,000  a  provision 
which  requires  compli- 
ance with  all  applicable 
standards,  orders,  or  re- 
quirements issued 
under  the  Clean  Air  Act 
(42  U.S.C.  7401  et.  seq.) 
and  the  Federal  Water 
Pollution  Act  (33  use 
1251  et  seq.,  as  amend- 
ed). (Violations  shall  be 
reported  to  EDA  and  to 
the  regional  office  of 
the  U.S.  Environmental 
Protection  Agency). 
Include  in  all  contracts 
and  subcontracts  in  ex- 
cess of  the  small  pur- 
chase threshold  of 
$100,000,  provisions  or 
conditions  which  will 
allow  for  administra- 
tive, contractual  or  legal 
remedies  in  instances 
where  contractors  vio- 
late or  breach  contract 
terms,  and  provide  for 
such  sanctions  and  {pen- 
alties as  may  be  appro- 
priate: 


Y    N 


Y  N        Include  in  all  contracts 

in  excess  of  $10,000 
suitable  provisions  for 
termination  by  the  Re- 
cipient including  the 
manner  in  which  it  will 
be  affected  and  the 
basis  for  settlement.  In 
addition,  such  contracts 
shall  describe  condi- 
tions under  which  the 
contract  may  be  termi- 
nated for  default  as  well 
as  conditions  where  the 
contract  may  be  termi- 
nated because  of  cir- 
cumstances beyond  the 
control  of  the  contrac- 
tor; 

Y  N        Include  in  all  contracts 

in  excess  of  $10,000  a 
provision  requiring 
compliance  with  Execu- 
tive Order  11246, 
entitled"Equal  Employ- 
ment Opportimity,"  as 
amended  by  Executive 
Order  11375,  and  as 
supplemented  in  De- 
partment of  Labor  regu- 
lations (41  CFR  Part 
60); 

Y  N        Include  in  all  contracts 

in  excess  of  $2,000  for 
construction  or  repair  a 
provision  for  compli- 
ance with  the  Copeland 
"Anti-Kickback"Act  (18 
use  874)  as  supple- 
mented in  Department 
of  Labor  regulations  (29 
CFR,  Part  3).  This  Act 
provides  that  each  con- 
tractor or  subrecipient 
shall  be  prohibited  from 
inducing,  by  any 
means,  any  person  em- 
ployed in  the  construc- 
tion, completion,  or  re- 
pair of  public  work,  to 
give  up  any  part  of  the 
compensation  to  which 
he  is  otherwise  entitled. 
(The  Recipient  shall  re- 
port all  suspected  or  re- 
ported violations  to 
EDA). 
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Y    N        Include  in  all  construc- 
tion contracts  in  excess 
of  $Z,000  a  provision 
for  compliance  with  the 
Davis-Bacon  Act  (40 
use  276a  to  a-7)  as 
supplemented  by  De- 
partment of  Labor  regu- 
lations (29  CFR  Part  5). 
Under  this  Act  contrac- 
tors shall  be  required  to 
pay  wages  to  laborers 
and  mechanics  at  a  rate 
not  less  than  the  mini- 
mum wages  specified  in 
a  wage  determination 
made  by  the  Secretary 
of  Labor.  In  addition, 
contractors  shall  be  re- 
quired to  pay  wages  not 
less  often  than  once  a 
week.  A  copy  of  the 
current  prevailing  wage 
determination  issued  by 
the  Department  of  Labor 
must  be  included  in 
each  solicitation  and 
the  award  of  a  contract 
shall  be  conditioned 
upon  the  acceptance  of 
the  wage  determination. 
(All  suspected  or  re- 
ported violations  shall 
be  reported  to  EDA. 
Davis-Bacon  wage  de- 
terminations are  not  ap- 
plicable to  Recipient 
employed  "Force  Ac- 
count" workers). 


Y    N        Include  in  all  contracts 
in  excess  of  $2,000  for 
construction  contracts 
and  in  excess  of  $2,500 
for  other  contracts 
which  involve  the  em- 
ployment of  mechanics 
or  laborers,  a  provision 
for  compliance  with 
Sections  102  and  107  of 
the  Contract  Work 
Hours  and  Safety  Stand- 
ards Act  (40  use  327- 
330)  as  supplemented 
by  Department  of  Labor 
regulations  (29  CFR, 
Part  5).  Under  Section 
103  of  the  Act.  each 
contractor  shall  be  re- 
quired to  compute  the 
wages  of  every  me- 
chanic and  laborer  on 
the  basis  of  a  standard 
work  week  of  40  hours. 
Work  in  excess  of  the 
standard  work  week  is 
permissible  provided 
that  the  worker  is  com- 
pensated at  a  rate  not 
less  than  1  V^  times  the 
basic  rate  of  pay  for  all 
hours  worked  in  excess 
of  40  hours  in  the  work 
week.  Section  107  of 
the  Act  is  applicable  to 
construction  work  and 
provides  that  no  laborer 
or  mechanic  shall  be  re- 
quired to  work  in  sur- 
roundings or  under 
working  conditions 
which  are  unsanitary, 
hazardous,  or  dangerous 
to  his  health  and  safety. 
These  requirements  do 
not  apply  to  the  pur- 
chases of  supplies  or 
materials  or  articles  or- 
dinarily available  on 
the  open  market,  or 
contracts  for  transpor- 
tation or  transmission 
of  intelligence.  Work 
performed  by  employ- 
ees of  the  Recipient  (in- 
house  forces)  on  the 
EDA-assisted  project 
will  be  subject  to  the 
following: 

1.  Work  performed  in 
excess  of  eight  hours  ' 
per  day  will  be  reim- 
bursed by  EDA  at  the 
normal  rate  of  pay  un- 
less the  Recipient  can 
show  that  a  higher  rate 
is  required  by  State  or 
local  law  or  union  con- 
tract; 


2.  Work  performed  in 
excess  of  40  hours  p>er 
week  may  be  reim- 
bursed by  EDA  at  a 
higher  rate  than  normal 
if  the  Recipient  can 
show  that  it  normally 
pays  for  such  work  at  a 
higher  rate.  In  any  case 
the  rate  for  work  in  ex- 
cess of  40  hours  f>er 
week  may  not  exceed 
one  and  one  half  times 
the  normal  hourly  rate. 

Y  N        Include  a  notice  in  all 

contracts  involving  re- 
search, developmental, 
experimental  or  dem- 
onstration work  requir- 
ing that  all  patentable 
processes,  discoveries 
or  inventions  which 
arise  or  are  developed 
in  the  course  of,  or 
under,  such  contract 
shall  be  reported  to 
EDA.  The  notice  will 
state  that  the  Govern- 
ment has  an  interest  in 
any  such  patentable 
processes,  discoveries 
or  inventions  cor- 
responding to  the  per- 
centage of  total  project 
cost  ftinded  by  EDA. 

Y  N        Include  in  all  nego- 

tiated contracts  (except 
those  awarded  by  small 
purchase  procedures)  a 
provision  to  the  effect 
that  the  Recipient,  EDA, 
the  Comptroller  General 
of  the  United  States,  or 
any  of  their  duly  au- 
thorized representa- 
tives, shall  have  access 
to  any  books,  docu- 
ments, papers,  and 
records  of  the  contrac- 
tor which  are  directly 
pertinent  to  that  spe- 
cific contract,  for  the 
purpose  of  making 
audit,  examination,  ex- 
cerpts, and  tran- 
scriptions. 

Y  N        Include  in  all  contracts 

a  requirement  that  the 
contractor  maintain  all 
relevant  project  records 
for  three  years  after  the 
Recipient  has  made 
final  payment  to  the 
contractor  and  all  other 
pending  matters  are 
closed. 

Y  N        State  a  specific  time- 

table in  the  architect/ 
engineer  agreement  for 

1.  Completing  prelimi- 
nary plans  and  associ- 
ated cost  estimates; 

2.  Completing  final 
plans,  specifications, 
and  cost  estimates; 


5380  Federal  Register /Vol.  64,  No.  22  /  Wednesday,  February  3,  1999 /Rules  and  Regulations 


Y    N 


Y    N 


Y    N 


Y    N 


Y    N 


3.  Securing  required 
State  and  local  approv- 
als; and 

4.  Completing  pro()Osed 
contract  documents  in  a 
forai  sufficient  for  solic- 
iting bids  for  construc- 
tion of  the  project. 

(If  the  Recipient  has  ex- 
ecuted an  Architect/En- 
gineer agreement  with- 
out such  a  requirement 
for  a  timetable.  EDA 
shall  require  that  an  ad- 
dendum to  the  agree- 
ment be  executed  to  in- 
corporate this  require- 
ment). 

Provide  surveillance  of 
project  construction  to 
assure  compliance  with 
plans,  specifications, 
and  all  other  contract 
documents.  If  the  Re- 
cipient chooses  to  use 
the  Architect/Engineer 
as  the  project  inspector, 
the  requirements  for 
construction  insp)ection 
services  shall  be  clearly 
defined  and  the  amount 
the  Recipient  is  re- 
quired to  pay  for  such 
services  shall  be  stated. 
Be  responsible  for  any 
damages  arising  from 
any  defects  in  design  or 
negligence  in  the  per- 
formance of  the  con- 
struction inspector,  if 
the  inspector  is  fur- 
nished by  the  Architect/ 
Engineer.  (EDA  rec- 
ommends that  the  Ar- 
chitect/Engineer be  re- 
quired to  take  insur- 
ance, when  available,  to 
cover  liability  for  such 
damages). 

Supervise  any  required 
subsurface  explorations 
such  as  borings,  soil 
tests,  and  the  like,  to 
determine  amounts  of 
rock  excavation  or  foun- 
dation conditions,  no 
matter  whether  they  are 
performed  by  the  Archi- 
tect/Engineer or  by  oth- 
ers paid  by  the  Recipi- 
ent. 

Attend  bid  openings, 
prepare  and  submit  tab- 
ulation of  bids,  and 
make  a  recommenda- 
tion as  to  contract 
award. 

Review  proof  of  bid- 
der's qualifications  and 
recommend  approval  or 
disapproval. 


Y    N 


Y    N 


Y    N 


Y    N 


Y    N 


Y    N 


Y    N 


Y    N 


Prepare  and  submit  pro- 
posed contract  change 
orders  when  applicable. 
There  shall  be  no 
charge  to  the  Recipient 
when  the  change  order 
is  required  to  correct  er- 
rors or  omissions  by  the 
Architect/Engineer.  (To 
be  eligible  for  EDA  par- 
ticipation the  specific 
change  order  must  have 
written  approval  from 
EDA  and  must  have 
some  form  of  cost  or 
price  analysis  per- 
formed by  the  Recipient 
or  the  Architect/Engi- 
neer). 

Submit  a  report  not  less 
frequently  than  quar- 
terly to  the  Recipient 
covering  the  general 
progress  of  the  job  and 
describing  any  prob- 
lems or  factors  contrib- 
uting to  delay. 
Review  and  approve  the 
contractor's  schedule  of 
amounts  for  contract 
payment. 

Certify  partial  payments 
to  contractors. 
Assure  that  a  ten  per- 
cent (10%)  retainage  is 
withheld  from  all  pay- 
ments on  construction 
contracts  until  final  ac- 
ceptance by  the  Recipi- 
ent and  approval  by  the 
EDA  Regional  Office, 
unless  State  or  local 
law  provides  otherwise. 
Prepare  "as-built"  or 
record  drawings  after 
completion  of  the 
project.  Reproducible 
originals  will  be  fur- 
nished to  the  Recipient 
within  60  days  after  all 
construction  has  been 
completed  and  the  final 
inspection  has  been 
performed.  (One  set  of 
copies  shall  be  fur- 
nished to  the  EDA  Re- 
gional Office  only  if  re- 
quested by  the  Regional 
Office). 

Review  and  approve  the 
contractor's  submission 
of  samples  and  shop 
drawings,  where  appli- 
cable. 

Comply  with  all  Federal 
statutes  relating  to  non- 
discrimination. These 
include  but  are  not  lim- 
ited to: 

1.  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L. 
88-352)  which  pro- 
hibits discrimination  on 
the  basis  of  race,  color, 
or  national  origin; 


2.  Section  112  of  PL 
92-45  and  Title  IX  of 
the  Education  Amend- 
ments of  1972,  as 
amended  (20  U.S.C. 
1681-1683,  and  1685- 
1686)  which  prohibits 
discrimination  on  the 
basis  of  sex; 

3.  Section  504  of  the 
Rehabilitation  Act  of 
1973,  as  amended  (29 
U.S.C.  794)  which  pro- 
hibits discrimination  on 
the  basis  of  handicaps; 

4.  The  Age  Discrimina- 
tion Act  of  1975,  as 
amended  (42  U.S.C. 
6101-6107)  which  pro- 
hibits discrimination 
because  of  age; 

5.  The  Drug  Abuse  Of- 
fice and  Treatment  Act 
of  1972  (P.L.  93-255), 
as  amended,  relating  to 
non-discrimination  on 
the  basis  of  drug  abuse; 

6.  The  Comprehensive 
Alcohol  Abuse  and  Al- 
coholism Prevention, 
Treatment  and  Rehabili- 
tation Act  of  1970  (P.L. 
91-616).  as  amended, 
relating  to  non-discrimi- 
nation on  the  basis  of 
alcohol  abuse  or  alco- 
holism; 

7.  Sections  523  and  527 
of  the  Public  Health 
Service  Act  of  1912  (42 
U.S.C.  290  dd-3  and 
290ee-3),  as  amended, 
relating  to  confidential- 
ity of  alcohol  and  drug 
abuse  patient  records; 

8.  Title  VIII  of  the  Civil 
Rights  Act  of  1968  (42 
U.S.C.  3601  et.  seq.),  as 
amended,  relating  to 
non-discrimination  in 
the  sale,  rental  or  fi- 
nancing of  housing; 

9.  Any  other  non-dis- 
crimination provisions 
in  the  specific  statute(s) 
under  which  the  appli- 
cation for  Federal  as- 
sistance is  being  made; 
and 

10.  The  requirements  of 
any  other  non-discrimi- 
nation statute(s)  which 
may  apply. 
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Y  N        Incorporate  into  the 

proposed  construction 
contract  documents  a 
designation  of  all  of  the 
different  types  of  con- 
struction which  will  be 
used  for  the  project; 
such  as  Building,  Heavy 
or  Highway  in  accord- 
ance with  all  local  and 
State  laws  and  prac- 
tices. For  this  purpose 
either  the  plans,  the 
specifications  or  both 
shall  clearly  delineate 
where  each  type  stops 
and  another  starts. 

Y  N        Ck>nsider  in  the  estab- 

lishment of  the  com- 
pensation any  cost  sav- 
ings that  may  be  real- 
ized through  multiple 
use  of  the  same  design. 

Y  N        Provide  in  all  proposed 

construction  contracts 
deductive  alternates 
which  can  be  taken,  if 
necessary,  to  reduce  the 
bid  price  so  that  the 
lowest  responsive  bid 
for  construction  of  the 
project  will  not  exceed 
the  funds  available. 

Y  N        Design  the  facility  to 

comply  with  the  Ameri- 
cans with  Disabilities 
Act  (ADA)  (P.L.  101- 
336)  and  the  Accessibil- 
ity Guidelines  for 
Buildings  and  Facilities, 
as  amended,  (36  CFR 
Fart  191  and  Executive 
Order  12699. 

Y  N        D(  sign  for  seismic  safe- 

ty in  accordance  with 
Executive  Order  12699 
which  imposes  require- 
ments that  federally  as- 
sisted facilities  be  de- 
signed and  constructed 
in  accordance  with  the 
1991  ICBO  Uniform 
Building  Code  or  1992 
Supplement  to  the 
BOCA  National  Build- 
ing Code  and/or  1991 
Amendments  to  the 
SBCC  Standard  Build- 
ing Code. 

Y  N        Provide  sufficient  plans, 

speciflcations,  bid 
sheets,  cost  estimates, 
design  analysis,  and 
other  contract  docu- 
ments required  for  the 
project.  The  number  of 
copies  to  be  furnished 
by  the  Architect/Engi- 
neer as  part  of  his/her 
compensation  for  basic 
services  shall  be  speci- 
fied in  the  agreement. 


Y    N        Use  forms  for  instruc- 
tions to  bidders,  general 
conditions,  contract,  bid 
bond,  performance 
bond,  and  payment 
bond  which  meet  EDA 
requirements.  All  pro- 
posed contract  docu- 
ments are  subject  to 
EDA  approval.  (Docu- 
ments contained  in 
"Contract  Documents 
for  Construction  of  Fed- 
erally Assisted  Water 
and  Sewer  Projects"  are 
acceptable  for  this  pur- 
pose). 
The  name  and  address  of  the  Architect/En- 


gmeer  is: 


Y    N 


The  Architect/Engineer 
will  perform  project  in- 
spection services.  If  not, 
provide  the  name  and 
address  of  the  firm  or 
person  that  will  provide 
project  construction  in- 
spection services: 


Y 

N 

Y 

N 

Y 

N 

Y 

N 

Y 

N 

Y 

N 

Y 

N 

Y 

N 

Y 

N 

Y 

N 

Y    N 


Y    N 


Y    N 


Y    N 


Y    N 


Y    N 


Y    N 


Y    N 


Y    N 


Y    N 


Y    N 


Y    N 


Y    N 


The  contract  price  for  Basic  Services  is  $ 

The  contract  price  for  Extra  Services  is  S 

The  contract  price  for  inspection  services  is 

$.     

The  number  of  proposals  received  were   

The  number  of  bidders  disqualified  were     

Recipients  Authorized  Representative 

Date 

Checklist  for  Construction  Contracts 

Although  the  use  of  this  checklist  is  not 
mandatory,  its  use  by  the  Recipient  will 
exf>edite  EDA's  review  of  the  construction 
contract.  When  used  by  the  Recipient,  it 
should  be  submitted  to  EDA  at  or  before  the 
invitation  for  construction  contract  bids  is 
published.  EDA  reserves  the  right  to  perform 
a  pre-award  review  of  the  prop)osed 
procurement  documents  or  a  review  of  the 
executed  contract  documents  at  any  time 
within  the  record  retention  time  frame.  The 
appropriate  responses  should  be  circled  in 
ink  and  the  authorized  representative  of  the 
Recipient  should  sign  the  form  where 
indicated. 

The  following  documents  are  included  in 

the  invitation  for  bids:  Y    N 

An  index 

The  advertisement  for  bids 
The  information  for  bidders 
The  bid  form 
The  contract  form 
EDA's  Supplemental  General  Con- 
ditions (to  be  furnished  by  EDA)        Y    N 
The  recipient's  general  conditions 
The  technical  specifications 
The  working  drawings 
The  applicable  wage  rates  (to  be 
furnished  by  EDA) 

Y    N         Notice    of   Requirements    for   Af-     Y    N 
firmative  Action  to  Ensure  Equal 
Employment  Opportunity   (to  be 
furnished  by  EDA) 

The  bid  documents  contain  the  following 

provisions: 


Y    N 


Details  of  how  the  successful  bid- 
der will  be  selected 
Actions  to  be  taken  by  the  Recipi- 
ent if  the  lowest  bid  exceeds  the 
funds  available 

Requirement    for   5%    bid    bond, 
100%   payment  bond  and   100% 
performance  bond 
The  order  in  which  alternates,  if 
any,  are  to  be  taken 
Provisions  for  termination  of  the 
contract  including  default  of  the 
contractor  and  conditions  beyond 
the  control  of  the  contractor 
Provisions      for      administrative, 
contractural  or  legal  remedies  for 
contractor  breach  or  violation  of 
contract  terms  and  provision  for 
such  sanctions  and  penalties  as 
may  be  appropriate 
A  requirement  that  the  contractor 
maintain     all     relevant     project 
records  for  three  years  after  the 
Recipient  has  made  final  payment 
to  the  contractor 

A  requirement  that  the  bidders 
submit  proof  of  qualification  to  do 
the  work  called  for  in  the  contract 
Notice  that  progress  payments 
will  have  a  10%  retainage  (  unless 
otherwise  required  by  State  or 
local  law) 

A  requirement  for  the  contractor 
to  submit  all  shop  drawings,  sam- 
ples and  change  orders  to  the  Ar- 
chitect/Engineer and  Recipient  for 
approval 

A  requirement  for  a  construction 
progress  estimate  and  p>eriodic 
progress  repxDrts  from  the  con- 
struction contractor 
A  procedure  for  the  settlement  of 
disputes  between  the  contractor, 
the  contractor's  subcontractors, 
the  Architect/Engineer  and  the 
Recipient 

A  liquidated  damages  provision 
for  failure  of  the  contractor  to 
meet  the  specified  construction 
timetable.  The  amount   specified 

in  the  proposed  contract  is  $ 

per  day 

The  proposed  design  contains  no 
materials  or  products  specified  by 
brand  name  without  an  "or 
equal"  provision 

A  requirement  is  included  for 
compliance  with  Federal  regula- 
tions as  listed  in  EDA's  Supple- 
mental General  Conditions,  EDA's 
Standard  Terms  and  Conditions  to 
the  grant  award  and  the  Special 
Conditions  to  the  grant  award 
The  bidders  will  be  limited  to 
those  on  a  prequaJified  list  main- 
tained by  the  Recipient.  If  so,  ex- 
plain on  an  attached  sheet  the 
procedure  that  is  used  to  place 
prospective  bidders  on  the  list. 
Recipient  furnished  materials 
and/or  equipment  will  be  incor- 
porated into  the  projects  outside 
the  construction  contract.  If  so.  at- 
tach a  list  of  such  materials  and/ 
or  equipment. 
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Y   N 


Y    N 


Y    N 


No  p  art  of  the  project  construction 
will  be  accomplished  by  the  Re- 
cipit  nt's  own  forces  or  by  labor 
hire*  directly  by  the  Recipient  for 
this  specific  project.  If  so,  contact 
the  I  DA  regional  office  for  further 
guid  mce 

The  ;ontract  is  solely  for  the  EDA 
project.  If  non-EDA  work  is  in- 
cludxl,  contact  the  EDA  regional 
offic  I  for  further  guidance. 
The  land,  rights  of  way  and  ease- 
menls  required  for  the  construc- 
tion and  operation  of  the  project 
are  owned  by  the  Recipient  or 
othei  wise  have  been  appropriately 
pemitted  by  the  responsible  au- 
thori  ties. 

The  Recipient's  share  of  the 
project  cost  is  on  hand  or  imme- 
diately available. 

Y  N         Prov  sions    for    construction    in- 

spec  ion  are  in  place. 

Y  N         All    ipplicable   terms  and  condi- 

tions of  the  grant  award  have  been 
satis  led.  If  not,  please  explain  on 
an  attached  sheet. 

Y  N         The  scope  of  work  for  the  project 

as  described  in  the  grant  award 
has  Aot  changed. 

The  construe  ion  {>eriod  specified  in  the 
proposed  contrict  is  for months. 

The  Architect/Engineer's  cost  estimate  for 
construction  is 


Y    N 


to 


The  advertisi  ig  period  will  be  from . 


Recipient's  Aul  lorized  Representative 


Date 

Checklist  for  Ii^al  Grant  Disbursement 

Grant  Recipient 
EDA  Project  # 
Grant  Recipient 

Name;     

Title:  


is  for  guidance  on  the 
EDA  regional  office  will  need 
grant  disbursement  can  be 
:  'egional  office  may  use  their 
'  is  checklist  which  may  or 
to  be  sent  in  with  the 
request.  Use  of  the 
pedite  EDA  processing  of  the 


lof  th 


Y  N    NA 

Y  N    NA 


s  Authorized  Representative: 


This  checkli 
information  the 
before  an  initia 
approved.  The 
own  version 
may  not  be  reqi^ired 
initial  grant  disbursement 
checklist  will 
initial  grant  disbursement 

Y  N    NA    T!  le  EDA  grant  award/offer  was 

accepted  within  the  15  day 
ai  :er  receipt  time  limit. 

Y  N    NA    T  lose    Special    Conditions    to 

ttB  grant  award  requiring  ac- 
tion prior  to  the  initial  grant 
di  sbursement  have  been  satis- 


fied. 
Ai 


architect/engineer  contract 
h4s  been  approved  by  EDA. 
Ai  unconditional  "EPA  Sec- 
tiiin  106"  certificate  has  been 
secured  and  a  copy  furnished 
to ,  or  received  from,  EDA. 

Y  N  NA  A 1  required  land,  easements 
ai  id  rights-of-way  have  been  se- 
cured and  title  opinion  has 
b(  en  approved  by  EDA. 

Y  N  NA  T  le  proposed  bid  documents 
were  approved  by  EDA. 


Y  N    NA    The  final  plans,  specifications 

and  contract  documents  have 
been  approved  by  EDA. 

Y  N    NA    All  contracts  required  for  com- 

pletion of  the  project  have  been 
executed  and  approved  by 
EDA. 

Y  N    NA    If  the  answer  to  the  previous 

question  is  "N",  a  request  for 
phasing  has  been  made  to,  and 
approved  by,  EDA. 

Y  N    NA    Bid  award  of  the  construction 

contract  was  to  the  lowest  bid- 
der. 

Y  N    NA    The  full  firm  name  and  owner's 

name  of  all  contractors  have 
been  furnished  to  EDA  for 
checking  against  the  Federal 
debarred  and  ineligible  list. 

Y  N    NA    The  company  listed  as  surety 

for  the  low  bidder  is  listed  on 
Treasury  Department  Circular 
570  and  {possesses  sufficient  ca- 
pability to  insure  the  project. 

Y  N    NA    Davis-Bacon   wage   rates    have 

been  incorp)orated  into  all  con- 
struction contracts. 

Y  N    NA    EDA's    Supplemental    General 

Conditions  have  been  incor- 
porated into  all  construction 
contracts. 

Y  N    NA    Matching  funds  for  the  Recipi- 

ent's share  are  on  hand  or  im- 
mediately available. 

Y  N    NA    A  first  lien  or  Property  Manage- 

ment Agreement  has  been  exe- 
cuted, recorded  and  submitted 
to  EDA. 

Y  N    NA    A  relocation  assistance  plan  as 

required  by  the  Uniform  Relo- 
cation Assistance  Act  has  been 
approved  by  EDA. 

Y  N    NA    Use  of  force  account  (workmen 

hired  by  the  Recipient  specifi- 
cally for  the  EDA  approved 
project)  has  been  approved  by 
EDA. 

Y  N    NA    Use  of  in-house  forces  (work- 

men who  are  part  of  the  Recipi- 
ent's current  workforce)  has 
been  approved  by  EDA. 

Y  N    NA    EDA   approval   of  the   start   of 

construction  before  the  award 
of  the  EDA  grant  has  been  re- 
ceived. 

Y  N    NA    All     work     accomplished     by 

change  order  which  is  part  of 
the  claim  for  the  initial  grant 
disbursement  has  been  ap- 
proved by  EDA. 

Y  N    NA    All  proposed  or  actual  changes 

to  the  EDA  approved  budget 
have  been  approved  by  EDA. 

Y  N    NA    All  project  activities  to  the  date 

of  the  initial  grant  disburse- 
ment request  have  been  accom- 
plished within  the  approved 
time  schedule  or  EDA  ap- 
proved extension. 

Y  N    NA    Currently  due  project  perform- 

ance reports  have  been  submit- 
ted to  EDA. 


Y  N  NA  Tabulation  of  bids,  bid  form  of 
the  low  bidder  (and  bid  form  of 
any  bidder  to  whom  the  Recipi- 
ent has  made,  or  proposes  to 
make  to  other  than  the  lowest 
bidder)  and  certified  minutes  of 
the  bid  opening  have  been  sub- 
mitted to  EDA. 

Checklist  for  Proiect  Closeout 

Grant  Recipient:  

EDA  Project*  


Grant  Recipient's  Authorized  Representative: 

Name:    

Title:  

This  checklist  is  for  the  Recipient's 
guidance  on  the  information  the  EDA 
regional  office  will  need  to  close  out  the  EDA 
assisted  project.  Although  its  use  is  not 
mandatory,  using  it  will  expedite  EDA's 
processing  of  the  final  grant  disbursement. 

Y  N    NA    All  of  the  Special  Conditions  to 

the  EDA  grant  award  have  been 
satisfied  and  approved  by  the 
EDA  regional  office. 

Y  N    NA    A    final    inspection    was    per- 

formed by  the  Architect/Engi- 
neer and  the  completion  of  the 
project  with  all  deficiencies 
corrected  has  been  accepted  by 
the  Architect/Engineer  in  writ- 
ing. 

Y  N    NA    The  Recipient  has  accepted  the 

project  without  deficiencies 
from  the  contractor. 

Y  N    NA    All      currently      due      project 

progress  reports  have  been  sub- 
mitted to  the  EDA  regional  of- 
fice. 

Y  N    NA    The  project  was  completed  on 

time  or  an  EDA  approved  time 
extension  is  on  file. 

Y  N    NA    As-built  drawings  have  been  re- 

ceived from  the  Arohitect/Engi- 
neer  and  are  on  file. 

Y  N    NA    If  requested   by   EDA,    photo- 

graphs of  above  ground  facili- 
ties have  been  submitted  to 
EDA. 

Y  N    NA    The  Recipient  understands  that 

a  warranty  inspection  is  to  be 
performed  before  the  warranty 
expiration  date  and  the  results 
submitted  to  EDA. 

Y  N    NA    All  audit  issues  have  been  re- 

solved. 

Y  N    NA    If  occupancy  of  the  facilities  by 

the  Recipient  was  obtained 
prior  to  the  Recipient's  or  Ar- 
chitect/Engineer's acceptance 
of  the  facility  from  the  contrac- 
tor evidence  of  consent  of  the 
contractor,  the  insurance  car- 
rier, and  the  surety  is  on  file. 

Y  N    NA    Permanent  insurance  on  the  fa- 

cility has  been  obtained. 

Y  N    NA    The    Recipient    is    aware    that 

project  records  must  be  re- 
tained for  a  minimum  of  three 
years. 
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Y  N    NA    The  Recipient  is  aware  that  for 

the  EDA  determined  useful  life 
of  the  EDA  assisted  facilities, 
all  real  property  must  be  used 
for  originally  authorized  pur- 
poses and  the  Recipient  shall 
not  disfwse  of  or  encumber  its 
title  or  other  interests.  When 
the  facility  is  no  longer  needed 
for  the  orignally  authorized 
purpose  and  the  useful  life  has 
not  expired,  the  Recipient  will 
request  instructions  from  EDA. 
The  instructions  will  conform 
to  applicable  DoC  and  EDA  reg- 
ulations. 

Y  N    NA    All  payments  due  to  contrac- 

tors for  construction,  services 
and  supplies  for  the  project  are 
current  except  for  contract 
retainage  if  project  has  not 
been  accepted. 

Y  N    NA    The  first  Post  Construction  Re- 

port evaluating  the  achieve- 
ment of  the  Core  Performance 
Measures  listed  in  the  Standard 
Terms  and  Conditions  to  the 
EDA  grant  has  been  submitted 
to  EDA. 

Exhibit  B — Supplemental  General 
Conditions 

These  Supplemental  General  Conditions 
are  intended  for  use  by  Economic 
Development  Administration  Grantees.  They 
contain  specific  EDA  and  other  Federal 
requirements  not  normally  found  in  non- 
Federal  contract  documents.  The 
requirements  contained  herein  must  be 
incorporated  into  all  construction  contracts 
and  subcontracts  funded  wholly  or  in  pert 
with  EDA  funds. 

Supplemental  General  Conditions 

Si  Definitions 

52  Federally  Required  Contract  Provisions 

53  Required  Provisions  Deemed  Inserted 

54  Inspection  by  EDA  Representatives 

55  Construction  Schedule  and  Periodic 
Estimates 

56  Contractor's  Title  to  Material 

57  Inspection  and  Testing  of  Materials 

58  "Or  Equal"  Clause 

59  Patents 

510  Claims  for  Extra  Cost 

511  Contractor's  and  Subcontractor's 
Insurance 

Si  2    Contract  Security 

513  Safety  and  Health  Regulations  for 
Construction 

514  Minimum  Wages 

Si  5    Withholding  of  Payments 
S16    Payrolls  and  Basic  Records 
Si  7    Apprentices  and  Trainees 

518  Subcontracts 

519  Termination  and  Debarment 

520  Overtime  Requirements 

521  Equal  Employment  Opportunity 

522  Other  Prohibited  Interests 

523  Employment  of  Local  Labor 

524  Historical  and  Archeological  Data 
Preservation  Act  of  1974 

525  Clean  Air  and  Federal  Water  Pollution 
Control  Act 

526  Use  of  Lead-Based  Paints  on 
Residential  Structures 


S27    Signs 

Supplemental  General  Conditions 

S-1     Definitions 

The  following  terms  as  used  in  these 
Supplemental  General  Conditions  are 
respectively  defined  as  follows: 

a.  "Contractor":  A  person,  firm,  or 
corporation  with  whom  this  Contract  is  made 
by  the  Owner. 

b.  "Subcontractor":  A  person,  firm,  or 
corporation  supplying  labor  and  materials  or 
only  labor,  for  work  at  the  site  of  the  project, 
for  and  under  separate  contract  or  agreement 
with  the  Contractor. 

c.  "Work  on  (at)  the  project":  Work  to  be 
performed  at  the  location  of  the  project, 
including  the  transportation  of  materials  and 
supplies  to  or  from  the  location  of  the  project 
by  employees  of  the  Contractor  and  any 
subcontractor. 

d.  "Apprentice":  (1)  A  person  employed 
and  individually  registered  in  a  bona  fide 
apprenticeship  program  registered  with  the 
U.S.  Department  of  Labor,  Bureau  of 
Apprenticeship  and  Training,  or  with  a  State 
apprenticeship  agency  recognized  by  the 
Bureau;  or  (2)  a  person  in  his/her  first  90 
days  of  probationary  employment  as  an 
apprentice  in  such  an  apprenticeship 
program,  who  is  not  individually  registered 
in  the  program,  but  who  has  been  certified 
by  the  Bureau  of  Apprenticeship  and 
Training  or  a  State  apprenticeship  council 
(where  appropriate)  to  be  eligible  for 
probationary  employment  as  an  apprentice. 

e.  "Trainee":  A  fierson  receiving  on-the-job 
training  in  a  construction  occupation  under 

a  program  which  is  approved  (but  not 
necessarily  sponsored)  by  the  U.S. 
Department  of  Labor,  Manpower 
Administration,  Bureau  of  Apprenticeship 
and  Training,  and  which  is  reviewed  from 
>  time  to  time  by  the  Manpower 
Administration  to  insure  that  the  training 
meets  adequate  standards. 

S-2    Federally  Required  Contract  Provisions 

a.  Administrative,  contractual,  or  legal 
remedies  in  instances  where  contractors 
violate  or  breach  contract  terms,  and  provide 
for  such  sanctions  and  penalties  as  may  be 
appropriate  (Contracts  more  than  the 
simplified  acquisition  threshold— currently 
fixed  at  $100,000,  see  41  USC  403(11)). 

b.  Termination  for  cause  and  for 
convenience  by  the  grantee  including  the 
manner  by  which  it  will  be  effected  and  the 
basis  for  settlement  (All  contracts  in  excess 
of  $10,000). 

c.  Compliance  with  Executive  Order  11246 
of  September  24, 1965  entitled  "Equal 
Employment  Opportunity,"  as  amended  by 
Executive  Order  11375  of  October  13, 1967 
and  as  supplemented  in  E)epartment  of  Labor 
regulations  (41  CFR  Chapter  60)  (All 
construction  contracts  awarded  in  excess  of 
$10,000  by  grantees  and  their  contractors  or 
subgrantees). 

d.  Compliance  with  the  Cop>eland  "Anti- 
Kickback"  Act  (18  U.S.C.  874)  as 
supplemented  in  Department  of  Labor 
regulations  (29  CFR  Part  3)  (All  contracts  and 
subgrants  for  construction  or  repair). 

e.  Compliance  with  the  Davis-Bacon  Act 
(40  U.S.C.  276a  to  a-7)  as  supplemented  by 


Department  of  Labor  regulations  (29  CFR  Part 
5)  (Construction  contracts  in  excess  of  $2,000 
awarded  by  grantees  and  subgrantees). 

f.  Compliance  with  sections  103  and  107  of 
the  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-330)  as 
supplemented  by  Department  of  Labor 
regulations  (29  CFR  Part  5)  (Construction 
contracts  awarded  by  grantees  and 
subgrantees  in  excess  of  $2,000,  and  in 
excess  of  $2,500  for  other  contracts  which 
involve  the  employment  of  mechanics  or 
laborers). 

g.  EDA  requirements  and  regulations 
pertaining  to  reporting. 

h.  EDA  requirements  and  regulations 
pertaining  to  patent  rights  with  respect  to  any 
discovery  or  invention  which  arises  or  is 
developed  in  the  course  of  or  under  such 
contract. 

i.  EDA  requirements  and  regulations 
pertaining  to  copyrights  and  rights  in  data. 

j.  Access  by  the  grantee,  EDA,  the 
Comptroller  General  of  the  United  States,  or 
any  of  their  duly  authorized  representatives 
to  any  books,  documents,  paf>ers,  and  records 
of  the  contractor  which  are  directly  pertinent 
to  that  specific  contract  for  the  purpose  of 
making  audit,  examination,  excerpts,  and 
transcriptions. 

k.  Retention  of  all  required  recotds  for 
three  years  after  grantees  or  subgrantees  make 
final  payments  and  all  other  pending  matters 
are  closed. 

1.  Compliance  with  all  applicable 
standards,  orders,  or  requirements  issued 
under  section  306  of  the  Clear  Air  Act  (42 
U.S.C.  1857(h)),  section  508  of  the  Clean 
Water  Act  (33  U.S.C.  1368).  Executive  Order 
11738,  and  Environmental  Protection  Agency 
regulations  (40  CFR  Part  15)  (Contracts, 
subcontracts,  and  subgrants  of  amounts  in 
excess  of  $  100,000). 

m.  Mandatory  standards  and  policies 
relating  to  energy  efficiency  which  are 
contained  in  the  state  energy  conservation 
plan  issued  in  compliance  with  the  Energy 
Policy  and  Conservation  Act  (Pub  L.  94-163. 
89  Stat.  871). 

S-3    Required  Provisions  Deemed  Inserted 

Each  and  every  provision  of  law  and  clause 
required  by  law  to  be  inserted  in  this  contract 
shall  be  deemed  to  be  inserted  herein  and  the 
contract  shall  be  read  and  enforced  as  though 
it  were  included  herein,  and  if  through 
mistake  or  otherwise  any  such  provision  is 
not  inserted,  or  is  not  correctly  inserted,  then 
upon  the  application  of  either  party  the 
contract  shall  forthwith  be  physically 
amended  to  make  such  insertion  of 
correction. 

S-4    Inspection  by  Economic  Development 
Representatives 

The  authorized  representatives  and  agents 
of  the  Economic  Development 
Administration  shall  be  permitted  to  inspect 
all  work,  materials,  payrolls,  records  of 
personnel,  invoices  of  materials  and  other 
relevant  data  and  records. 

S-5    Construction  Schedule  and  Periodic 
Estimates 

Immediately  after  execution  and  delivery 
of  the  contract,  and  before  the  first  partial 
payment  is  made,  the  Contractor  shall  deliver 
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to  the  Owner  aa  estimated  construction 
progress  schediile  in  form  satisfactory  to  the 
Owner,  showin;  the  prop>osed  dates  of 
commencemen  and  completion  of  each  of 
the  various  subdivisions  of  work  required 
under  the  Contiact  Documents  and  the 
anticipated  amciunt  of  each  monthly  payment 
that  will  become  due  the  Contractor  in 
accordance  wit  i  the  progress  schedule.  The 
Contractor  also  shall  furnish  the  Owner  (a)  a 
detailed  estima  e  giving  a  complete 
breakdown  of  tl  le  contract  price  and  (b) 
periodic  itemized  estimates  of  work  done  for 
the  purjKise  of  tiaking  partial  payments 
thereon.  The  costs  employed  in  making  up 
any  of  these  schedules  will  be  used  only  for 
determining  th<  basis  of  partial  payments 
and  will  not  be  considered  as  fixing  a  basis 
for  additions  to  or  deductions  from  the 
contract  price. 

S-6    Contracto  r's  Title  to  Material 

No  materials  3r  supplies  for  the  work  shall 
be  purchased  b; '  the  Contractor  or  by  any 
subcontractor  si  ibject  to  any  chattel  mortgage 
or  under  a  cond  itional  sale  contract  or  other 
agreement  by  w  [lich  an  interest  is  retained  by 
the  seller.  The  ( ontractor  warrants  that  he/ 
she  has  good  tit  e  to  all  materials  and 
supplies  used  h  f  him/her  in  the  work,  free 
from  all  liens,  c  aims  or  encumbrances. 

S-7    Inspectiot  i  and  Testing  of  Materials 

All  materials  uid  equipment  used  in  the 
construction  of  the  project  shall  be  subject  to 
adequate  inspe<tion  and  testing  in 
accordance  witli  accepted  standards.  The 
laboratory  or  iniipection  agency  shall  be 
selected  by  the  i  !)wner. 

Materials  of  c  instruction,  particularly 
those  upon  which  the  strength  and  durability 
of  the  structxire  may  depend,  shall  be  subject 
to  inspection  ai^d  testing  to  establish 
conformance  with  sp>ecifications  and 
suitability  for  intended  users. 

SS    "Or  Equal  "  Clause 

Whenever  a  r  laterial,  article  or  piece  of 
equipment  is  identified  on  the  plans  or  in  the 
specifications  b  f  reference  to  manufacturers' 
or  vendors'  nan  es,  trade  names,  catalogue 
numbers,  etc.,  ii  is  intended  merely  to 
establish  a  staD(  lard;  and,  any  material, 
article  or  equipi  nent  of  other  manufacturers 
and  vendors  which  will  perform  adequately 
the  duties,  imposed  by  the  general  design 
will  be  considefed  equally  acceptable 
provided  the  mi  iterial.  article  or  equipment 
so  proposed  is,  n  the  opinion  of  the 
Architect/Engin  eer,  of  equal  substance  and 
function.  It  shal  not  be  purchased  or 
installed  by  the  Contractor  without  the 
Architect/Engineer's  written  approval. 

S-9    Patents 
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authorized  by  the  Owner  of  the  project  must 
be  reasonable,  and  paid  to  the  holder  of  the 
patent,  or  his  authorized  licensee,  directly  by 
the  Owner  and  not  by  or  through  the 
Contractor.  If  the  Contractor  uses  any  design, 
device  or  materials  covered  by  letters,  patent 
or  copyright,  he/she  shall  provide  for  such 
use  by  suitable  agreement  with  the  Owner  of 
such  patented  or  copyrighted  design,  device 
or  material.  It  is  mutually  agreed  and 
understood  that,  without  exception,  the 
contract  prices  shall  include  all  royalties  or 
costs  arising  from  the  use  of  such  design, 
device  or  materials,  in  any  way  involved  in 
the  work.  The  Contractor  and/or  his/her 
Sureties  shall  indemnify  and  hold  harmless 
the  Owner  of  the  project  from  any  and  all 
claims  for  infringement  by  reason  of  the  use 
of  such  patented  or  copyrighted  design, 
device  or  materials  or  any  trademark  or 
copyright  in  connection  with  work  agreed  to 
be  performed  under  this  contract,and  shall 
indemnify  the  Owner  for  any  cost,  expense 
or  damage  which  it  may  be  obliged  to  pay  by 
reason  of  such  infringement  at  any  time 
during  the  prosecution  of  the  work  or  after 
completion  of  the  work. 

S-10    Claims  for  Extra  Costs 

No  claims  for  extra  work  or  cost  shall  be 
allowed  unless  the  same  was  done  in 
pursuance  of  a  written  order  from  the 
Architect/Engineer  approved  by  the  Owner. 

S-1 1     Contractor's  and  Subcontractor's 
Insurance 

The  Contractor  shall  not  commence  work 
under  this  contract  until  he/she  has  obtained 
all  the  insurance  required  by  the  Owner,  nor 
shall  the  Contractor  allow  any  subcontractor 
to  commence  work  on  his/her  subcontract 
until  the  insurance  required  of  the 
subcontractor  has  been  so  obtained  and 
approved. 

a.  Types  of  insurance  normally  required 
are: 

1.  Workmen's  Compensation. 

2.  Contractor's  Public  Liability  and 
Property  Damage. 

3.  Contractor's  Vehicle  Liability. 

4.  Subcontractors  Public  Liability,  Property 
Damage  and  Vehicle  Liability. 

5.  Builder's  Risk  (Fire  and  Extended 
Coverage). 

b.  Scope  of  Insurance  and  Sf>ecial  Hazards. 
The  insurance  described  above  shall  provide 
adequate  protection  for  the  Contractor  and 
his/her  claims  which  may  arise  bom 
operations  under  this  contract,  whether  such 
operations  be  by  the  insured  or  by  any  one 
directly  or  indirectly  employed  by  him/her 
and  also  against  any  of  the  special  hazards 
which  may  be  encountered  in  the 
performance  of  this  contract. 

c.  Proof  of  Carriage  of  Insurance  The 
Contractor  shall  furnish  the  Owner  with 
certificates  showing  the  type,  amount,  class 
of  operations  covered,  effective  dates  and 
dates  of  expiration  of  policies. 

S-1 2    Contract  Security  Bonds 

If  this  contract  is  for  an  amount  in  excess 
of  S100,000  the  Contractor  shall  furnish  a 
performance  bond  in  an  amount  at  least 
equal  to  one  hundred  percent  (100%)  of  the 
contract  price  as  security  for  the  faithful 
performance  of  this  contract  and  also  a 


payment  bond  in  an  amount  equal  to  one 
hundred  percent  (100%)  of  the  contract  price 
or  in  a  penal  sum  not  less  than  that 
prescribed  by  State,  Territorial  or  local  law, 
as  security  for  the  payment  of  all  persons 
performing  labor  on  the  project  under  this 
contract  and  furnishing  materials  in 
connection  with  this  contract.  The 
performance  bond  and  the  payment  bond 
may  be  in  one  or  in  separate  instruments  in 
accordance  with  local  law.  Before  final 
acceptance  each  bond  must  be  approved  by 
the  Economic  Development  Administration. 
If  this  contract  is  for  an  amount  less  than 
SIOO.OOO  the  Owner  will  sf)ecify  the  amount 
of  the  payment  and  performance  bonds. 

S-13    Safety  and  Health  Regulations  for 
Construction 

In  order  to  protect  the  lives  and  health  of 
his/her  employees  under  the  contract,  the 
Contractor  shall  comply  with  all  pertinent 
provisions  of  the  Contract  Work  Hours  and 
Safety  Standards  Act,  as  amended, 
commonly  known  as  the  Construction  Safety 
Act  as  pertains  to  health  and  safety 
standards;  and  shall  maintain  an  accurate 
record  of  all  cases  of  death,  occupational 
disease,  and  injury  requiring  medical 
attention  or  causing  loss  of  time  from  work, 
arising  out  of  and  in  the  course  of 
employment  on  work  under  the  contract. 
Section  107  of  the  Act  is  applicable  to 
construction  work  and  provides  that  no 
laborer  or  mechanic  shall  be  required  to  work 
in  surroundings  or  under  working  conditions 
which  are  unsanitary,  hazardous,  or 
dangerous  to  his  health  and  safety  as 
determined  under  construction,  safety  and 
health  standards  promulgated  by  the 
Secretary  of  Labor. 

The  Contractor  alone  shall  be  responsible 
for  the  safety,  efficiency,  and  adequacy  of 
his/her  plan,  equipment,  appliances,  and 
methods,  and  for  any  damage  which  may 
result  from  their  failure  or  their  improper 
construction,  maintenance,  or  operation. 

S-1 4    Minimum  Wages 

All  mechanics  and  laborers  employed  or 
working  on  the  site  of  the  work,  or  under  the 
United  States  Housing  Act  of  1937,  or  under 
the  Housing  Act  of  1949  in  the  construction 
or  development  of  the  project  will  be  paid 
unconditionally  and  not  less  often  than  once 
a  week,  and  without  subsequent  deduction  or 
rebate  on  any  account  (except  such  payroll 
deductions  as  are  permitted  by  regulations 
issued  by  the  Secretary  of  Labor  under  the 
Copeland  Act  (29  CFR  Part  3)),  the  hill 
amounts  due  at  time  of  payment  computed 
at  wage  rates  not  less  than  those  contained 
in  the  wage  determination  of  the  Secretary  of 
Labor  which  is  attached  hereto  and  made  a 
part  hereof,  regardless  of  any  contractual 
relationship  which  may  be  alleged  to  exist 
between  the  Contractor  and  subcontractor 
and  such  laborers  and  mechanics;  and  the 
wage  determination  decision  shall  be  posted 
by  the  Contractor  at  the  site  of  the  work  in 
a  prominent  place  where  it  can  be  easily  seen 
by  the  workers.  For  the  purpose  of  this 
clause,  contributions  made  or  costs 
reasonably  anticipated  under  Section  1(b)(2) 
of  the  Davis-Bacon  Act  on  behalf  of  laborers 
or  mechanics  are  considered  wages  paid  to 
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such  laborers  or  mechanics,  subject  to  the 
provisions  of  29  CFR  5.5(a)(l)(iv). 

Also  for  the  purpose  of  this  clause,  regular 
contributions  made  or  costs  incurred  for 
more  than  a  weekly  period  under  plans, 
funds,  or  programs,  but  covering  the 
particular  weekly  period,  are  deemed  to  be 
constructively  made  or  incurred  during  such 
weekly  p>eriod. 

The  Owner  shall  require  that  any  class  of 
laborers  and  mechanics,  including 
apprentices  and  trainees,  which  is  not  listed 
in  the  wage  determination  and  which  is  to  be 
employed  under  the  contract,  shall  be 
classified  or  reclassified  conformable  to  the 
wage  determination  and  a  report  of  the  action 
taken  shall  be  sent  by  the  Federal  agency  to 
the  Secretary  of  Labor.  In  the  event  the 
interested  parties  cannot  agree  on  the  proper 
classification  or  reclassification  of  a 
particular  class  of  laborers  and  mechanics, 
including  apprentices  and  trainees,  to  be 
used,  the  questions  accompanied  by  the 
recommendation  of  the  contracting  officer 
shall  be  referred  to  the  Secretary  of  Labor  for 
final  determination. 

Whenever  the  minimum  wage  rate 
prescribed  in  the  contract  for  a  class  of 
laborers  or  mechanics  includes  a  fringe 
benefit  which  is  not  expressed  as  an  hourly 
wage  rate  and  the  Contractor  is  obligated  to 
pay  a  cash  equivalent  of  such  a  fringe  benefit, 
the  Owner  shall  require  an  hourly  cash 
equivalent  to  be  established.  In  the  event  the 
interested  parties  cannot  agree  upon  a  cash 
equivalent  of  the  fringe  benefit,  the  question, 
accompanied  by  the  recommendation  of  the 
Owner,  shall  be  referred  to  the  Secretary  of 
Labor  for  determination. 

If  the  Contractor  does  not  make  payments 
to  a  trustee  or  other  third  person,  he/she  may 
consider  as  part  of  the  wages  of  any  laborer 
or  mechanic  the  amount  of  any  costs 
reasonably  anticipated  in  providing  benefits 
under  a  plan  or  program  of  a  type  expressly 
listed  in  the  wage  determination  decision  of 
the  Secretary  of  Labor  which  is  a  part  of  this 
contract;  provided,  however,  the  Secretary  of 
Labor  has  found,  upon  the  written  request  of 
the  Contractor,  that  the  applicable  standards 
of  the  Davis-Bacon  Act  have  been  met.  The 
Secretary  of  Labor  may  require  the  Contractor 
to  set  aside  in  a  separate  account  assets  for 
the  meeting  of  obligations  under  the  plan  or 
program. 

S-15     Withholding  of  Payments 

The  Economic  Development 
Administration  may  withhold  or  cause  to  be 
withheld  from  the  Contractor  as  much  of  the 
accrued  payments  or  advances  as  may  be 
considered  necessary  to  pay  laborers  and 
mechanics,  including  apprentices  and 
trainees,  employed  by  the  Contractor  or  any 
subcontractor  on  the  work,  the  full  amount 
of  wages  required  by  the  contract  in 
accordance  with  the  Davis-Bacon  Act.  In  the 
event  of  failure  to  pay  any  laborer  or 
mechanic,  including  any  apprentice  or 
trainee  employed  or  working  on  the  project 
site  or  under  the  United  States  Housing  Act 
of  1937  or  under  the  Housing  Act  of  1949, 
in  the  construction  or  development  of  the 
project,  all  or  part  of  the  wages  required  by 
the  contract,  the  Economic  Development 
Administration  may,  after  written  notice  to 


the  Contractor,  sponsor,  applicant,  or  Owner, 
take  action  as  may  be  necessary  to  cause  the 
suspension  of  any  further  payment,  advance, 
or  guaranty  of  funds  until  such  violations 
have  ceased. 

S-16    Payrolls  and  Basic  Records 

Payrolls  and  basic  records  relating  thereto 
will  be  maintained  during  the  course  of  the 
work  and  preserved  for  a  period  of  three 
years  thereafter  for  all  laborers  and 
mechanics  working  at  the  EDA  project  site, 
or  under  the  United  States  Housing  Act  of 
1937  or  under  the  Housing  Act  of  1949,  in 
the  construction  or  development  of  the 
project.  Such  records  shall  contain  the  name 
and  address  of  each  employee,  his/her 
correct  classification,  rate  of  pay  (including 
contributions  or  costs  anticipated  of  the  types 
described  in  Section  9(b)(2)  of  the  Davis- 
Bacon  Act),  daily  and  weekly  number  of 
hours  worked,  deductions  made  and  actual 
wages  paid.  Whenever  the  Secretary  of  Labor 
has  found  under  29  CFR  5.5(a)(l)(iv)  that  the 
wages  of  any  laborer  or  mechanic  include  the 
amount  of  any  costs  reasonably  anticipated 
in  providing  benefits  under  a  plan  program 
described  in  Section  1(b)(2)(B)  of  the  Davis- 
Bacon  Act  the  Contractor  shall  maintain 
records  which  show  that  the  commitment  to 
provide  such  benefits  is  enforceable,  that  the 
plan  or  program  is  financially  resptonsible, 
and  that  the  plan  or  program  has  been 
communicated  in  writing  to  the  laborers  or 
mechanics  affected,  plus  records  which  show 
the  costs  anticipated  or  the  actual  cost 
incurred  in  providing  such  benefits. 

The  Contractor  shall  submit  weekly  a  copy 
of  all  payrolls  to  the  Owner  on  DOL  Form 
WH-347  or  equivalent.  The  copy  shall  be 
signed  on  the  reverse  side  by  the  employer 
or  his/her  agent  indicating  that  the  payrolls 
are  correct  and  complete,  that  the  wage  rates 
contained  therein  are  not  less  than  those 
determined  by  the  Secretary  of  Labor  and 
that  the  classifications  set  forth  for  each 
laborer  or  mechanic  conform  with  the  work 
he/she  performed.  This  submission  is 
required  under  this  contract  and  the 
Copeland  regulations  of  the  Secretary  of 
Labor  (29  CFR  Part  3)  and  the  filing  with  the 
initial  payroll  or  any  subsequent  payroll  of  a 
copy  of  any  findings  by  the  Secretary  of 
Labor  under  20  CFR  5.5(a)(l)(iv)  shall  satisfy 
this  requirement.  The  Prime  Contractor  shall 
be  responsible  for  the  submission  of  copies 
of  payrolls  of  all  subcontractors.  The 
Contractor  shall  make  the  records  required 
under  the  labor  standards  clause  of  the 
contract  available  for  inspection  by 
authorized  representatives  of  the  Economic 
Development  Administration  and  the 
Department  of  Labor,  and  shall  permit  such 
representatives  to  interview  employees 
during  working  hours  on  the  job. 

S-1 7    Apprentices  and  Trainees 

Apprentices  will  be  permitted  to  work  as 
such  only  when  they  are  registered, 
individually,  under  a  bona  fide 
apprenticeship  program  registered  with  a 
State  apprenticeship  agency  which  is 
recognized  by  the  Bureau  of  Apprenticeship 
and  Training,  U.S.  Department  of  Labor;  or, 
if  no  such  recognized  agency  exists  in  a  State, 
under  a  program  registered  with  the  Bureau 


of  Apprenticeship  and  Training,  U.S. 
Department  of  Labor.  The  allowable  ratio  of 
apprentices  to  journeymen  in  any  craft 
classification  shall  not  be  greater  than  the 
ratio  permitted  to  the  Contractor  as  to  his/her 
entire  work  force  under  the  registered 
program.  Any  employee  listed  on  a  payroll  at 
an  apprentice  wage  rate,  who  is  not  a  trainee 
as  defined  in  Section  S-le  herein  and  is  not 
registered  as  above,  shall  be  (>aid  the  wage 
rate  determined  by  the  Secretary  of  Labor  for 
the  classification  of  work  he  actually 
performed.  The  Contractor  or  subcontractor 
shall  be  required  to  furnish  to  the  Owner 
written  evidence  of  the  registration  of  his/her 
program  and  apprentices  as  well  as  of  the 
appropriate  ratios  and  wage  rates  for  the  area 
of  construction  prior  to  using  any  apprentices 
on  the  contract  work. 

Trainees  will  be  permitted  to  work  as  such 
when  they  are  bona  fide  trainees  employed 
pursuant  to  a  program  approved  by  the  U.S. 
Department  of  Labor.  Manpower 
Administration,  Bureau  of  Apprenticeship 
and  Training,  and  when  the  subparagraph 
below  is  applicable,  in  accordance  with  the 
provisions  of  Part  5,  Subpart  A,  Title  29, 
Code  of  Federal  Regulations. 

On  contracts  in  excess  of  $10,000,  the 
employment  of  all  laborers  and  mechanics, 
including  apprentices  and  trainees,  as 
defined  in  Section  29  CFR  5.5  shall  also  be 
subject  to  the  provisions  of  Part  5.  Subpart 
A.  Title  29,  Code  of  Federal  Regulations. 
Apprentices  and  trainees  shall  be  hired  in 
accordance  with  the  requirements  of  Part  5, 
SubfMrt  A.  The  provisions  of  Sections  S-14, 
S-15,  and  S-17  shall  be  applicable  to  every 
invitation  for  bids,  and  to  every  negotiation, 
request  for  proposals,  or  request  for 
quotations,  for  an  assisted  construction 
contract,  and  to  every  such  contract  entered 
into  on  the  basis  of  such  invitation  or 
negotiation.  Part  5.  Subpart  A.  Title  29.  Code 
of  Federal  Regulations  shall  constitute  the 
conditions  of  each  assisted  contract  in  excess 
of  $10,000,  and  each  Owner  concerned  shall 
include  these  conditions  or  provide  for  their 
inclusion,  in  each  such  contract.  These 
"Supplemental  General  Conditions"  shall 
also  be  included  in  each  such  contract. 

S-1 8    Subcontracts 

The  Contractor  shall  insert  in  any 
subcontracts  these  same  "Supplemental 
General  Conditions." 

S-1 9     Termination  and  Debarment 

A  breach  of  any  one  of  the  Sections  S-15 
through  S-18  may  be  considered  by  the 
Owner  and  by  the  Economic  Development 
Administration  as  grounds  for  termination  of 
the  contract  and  for  debarment  as  provided 
in  29  CFR  5.6. 

S-20    Overtime  Requirements 

No  Contractor  nor  any  subcontractor 
contracting  for  any  part  of  the  contract  work 
which  may  require  or  involve  the 
employment  of  laborers  or  mechanics  shall 
require  or  permit  any  laborer  or  mechanic  in 
any  workweek  in  which  he/she  is  employed 
on  such  work  to  work  in  excess  of  forty  hours 
in  such  workweek  unless  such  laborer  or 
mechanic  receives  compensation  at  a  rate  not 
less  rhan  one  and  one-half  times  his/her  basic 
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rate  of  pay  for  kll  hours  in  excess  of  forty 
hours  in  such  ivorkweek. 

In  the  event  bf  any  violation  of  the  clause 
set  forth  in  the'  subsection  above,  the 
Contractor  an<H  any  subcontractor  responsible 
therefor,  shall  be  liable  to  any  affected 
employee  for  Uis/her  unpaid  wages.  In 
addition,  such  Contractor  and  subcontractor 
shall  be  liable  o  the  United  States  (in  the 
case  of  work  done  under  contract  for  the 
District  of  Coltimbia  or  territory,  to  such 
District  of  Coliimbia  or  to  such  territory)  for 
liquidated  dan)ages.  Such  liquidated 
damages  shall  t>e  computed  with  respect  to 
each  individu^  laborer  or  mechanic 
employed  in  violation  of  the  clause  set  forth 
above  in  the  sum  of  $10.00  for  each  calendar 
day  on  which  fuch  employee  was  required  or 
permitted  to  wprk  in  excess  of  the  standard 
workweek  of  f()rty  hours  without  payment  of 
the  overtime  wBges  required  by  the  clause  set 
forth  above. 

The  Econom  c  Development 
Administratioi  may  withhold  or  cause  to  be 
withheld,  from  any  monies  payable  on 
account  of  woA  performed  by  the  Contractor 
or  subcontractor,  such  sums  as  may 
administratively  be  determined  to  be 
necessary  to  satisfy  any  liabilities  of  such 
Contractor  or  subcontractor  for  unpaid  wages 
and  liquidated  damages  as  provided  in  the 
clause  set  forth  above. 

The  Contrac^r  shall  insert  in  all 

clause  set  forth  above  in  this 
a  clause  requiring  the 
o  include  these  clauses  in 
ubcontracts  that  may,  in  turn. 


subcontracts 
section  and  al 
subcontractors 
any  lower  tier 
be  made. 


S-21    Equal  Employment  Opportunity 

No  person  inj  the  United  States  shall,  on 
the  grounds  of  ^ace,  color,  national  origin, 
age,  physical  handicap,  or  sex  be  excluded 
from  participation  in,  be  denied  the  benefits 
of,  or  be  subjected  to  discrimination  under 
any  program  oi  activity  receiving  Federal 
financial  assistance;  Reference  Title  VI  of  the 
Civil  Rights  A(i  of  1964  (42  USC  2000d)  and 
Section  112  of  Public  Law  92-65,  Age 
DiscriminationJAct  of  1975  (42  USC  6102) 
and  Section  501  of  the  Rehabilitation  Act  of 
1973  (26  USC  :l94). 

Form  ED-50i.  The  Owner  and  all 
Contractors,  subcontractors,  suppliers, 
leasees  and  other  parties  directly 
participating  in  the  Recipient's  project  agree 
that  during  and  in  connection  with  the 
associated  agreement  relating  to  the  Federally 
assisted  prograto.  (i)  they  will  comply,  to  the 
extent  applicaole,  as  Contractors, 
subcontractorsJ  lessees,  suppliers,  or  in  any 
other  capacity,  jwith  the  applicable 
provisions  of  18  CFR  311  and  the  Regulations 
of  the  United  Slates  Department  of 
Commerce  (Pai  t  8  of  Subtitle  A  of  Title  15 
of  the  Code  of  I  ederal  Regulations)  issued 
pursuant  to  Tit  e  VI  of  the  Civil  Rights  Act 
of  1964  (P.L.  8(  -352),  and  will  not  thereby 
discriminate  aj  ainst  any  person  on  the 
grounds  of  race ,  sex,  color,  age,  or  national 
origin  in  their  ( mployment  practices,  in  any 
of  their  own  co  ntractual  agreements,  in  all 
services  or  accc  immodations  which  they  offer 
to  the  public,  a  id  in  any  of  their  other 
business  operalions,  (ii)  they  will  provide 
information  rec  uired  by  or  pursuant  to  said 


Regulations  to  ascertain  compliance  with  the 
Regulations  and  these  assurances,  and  (iii) 
their  non-compliance  with  the 
nondiscrimination  requirements  of  said 
Regulations  and  these  assurances  shall 
constitute  a  breach  of  their  contractual 
arrangements  with  the  Owner  whereby  said 
agreements  may  be  canceled,  terminated  or 
suspended  in  whole  or  in  part  or  may  be 
subject  to  enforcement  othervrise  by 
appropriate  legal  proceedings. 

Executive  Order  11246,  3  CFR  339  (1965) 
(Equal  Opportunity  Clause).  During  the 
performance  of  this  contract,  the  Contractor 
agrees  as  follows: 

a.  The  Contractor  shall  not  discriminate 
against  any  employee  or  applicant  for 
employment  because  of  age,  race,  color, 
religion,  sex,  handicap,  or  national  origin. 
The  Contractor  shall  take  affirmative  action 
to  ensure  the  applicants  are  employed,  and 
that  employees  are  treated  during 
employment,  without  regard  to  their  age, 
race,  color,  religion,  sex,  handicap  or 
national  origin.  Such  action  shall  include, 
but  not  be  limited  to,  the  following: 
employment,  upgrading,  demotion,  or 
transfer;  recruitment  or  recruitment 
advertising;  layoff  or  termination;  rates  of  pay 
or  other  forms  of  compensation;  and 
selection  for  training,  including 
apprenticeship. 

b.  The  Contractor  agrees  to  post  in 
conspicuous  places  available  to  employees 
and  applicants  for  employment,  notices  to  be 
provided  by  the  Grantee  setting  forth  the 
provisions  of  this  nondiscrimination  clause. 

c.  The  Contractor  shall,  in  all  solicitations 
or  advertisements  for  employees  placed  by  or 
on  behalf  of  the  Contractor,  state  that  all 
qualified  applicants  shall  receive 
consideration  for  employment  without  regard 
to  race,  color,  religion,  sex,  or  national  origin. 

d.  A  notice  to  be  provided  by  the  Grantee 
shall  be  sent  to  each  labor  union  or 
representative  of  workers  with  which  he/she 
has  a  collective  bargaining  agreement  or 
other  contract  of  understanding,  advertising 
the  labor  union  or  workers'  representative  of 
the  Contractor's  commitment  under  Section 
202  of  Executive  Order  No.  11246  of 
September  24, 1965,  and  copies  of  the  notice 
shall  be  posted  in  conspicuous  places 
available  to  employees  and  applicants  for 
employment. 

e.  The  Contractor  shall  comply  with  all 
provisions  of  Executive  Order  No.  11246  of 
September  24, 1965,  and  of  rules,  regulations, 
and  relevant  orders  of  the  Secretary  of  Labor. 

f.  The  Contractor  shall  furnish  all 
information  and  reports  required  by 
Executive  Order  No.  11246  of  September  24, 
1965,  and  by  rules,  regulations,  and  orders  of 
the  Secretary  of  Labor,  or  pursuant  thereto, 
and  will  permit  access  to  his/her  books, 
records,  and  accounts  by  the  Economic 
Development  Administration  and  the 
Secretary  of  Labor  for  purpose  of 
investigation  to  ascertain  compliance  with 
such  rules,  regulations,  and  orders.  Each 
Contractor  and  subcontractor  of  federally 
assisted  construction  work  is  required  to  file 
an  Equal  Employment  Opportunity  Employer 
Information  Report  (EEO-1)  on  Standard 
Form  100,  annually  on  March  31.  Forms  and 
instructions  are  available  at  the  EDA 
Regional  Offices. 


g.  In  the  event  of  the  Contractor's 
noncompliance  with  the  nondiscrimination 
clauses  of  this  contract  or  with  any  such 
rules,  regulations,  or  orders,  this  contract 
may  be  canceled,  terminated,  or  suspended 
in  whole  or  in  part  and  the  Contractor  may 
be  declared  ineligible  for  further  Government 
contracts  in  accordance  with  procedures 
authorized  in  Executive  Order  No.  11246  of 
September  24, 1965,  and  such  other 
sanctions  may  be  imposed  (and  remedies 
involved)  as  provided  in  Executive  Order  No. 
11246  of  September  24, 1965,  or  by  rule, 
regulation,  or  order  of  the  Secretary  of  Labor, 
or  as  otherwise  provided  by  law. 

h.  The  Contractor  shall  include  the 
provisions  of  paragraphs  a.  through  g.  in 
every  subcontract  or  purchase  order  unless 
exempted  by  rules,  regulations,  or  orders  of 
the  Secretary  of  Labor  issued  pursuant  to 
Section  203  of  Executive  Order  No.  11246  of 
September  24, 1965,  so  that  such  provisions 
will  be  binding  upon  each  subcontractor  or 
vendor.  The  Contractor  shall  take  such  action 
with  respect  to  any  subcontractor  or  purchase 
order  as  the  Economic  Development 
Administration  may  direct  as  a  means  of 
enforcing  such  provisions,  including 
sanctions  for  noncompliance;  provided, 
however,  that  in  the  event  the  Contractor 
becomes  involved  in,  or  is  threatened  with 
litigation  with  a  subcontractor  or  vendor  as 
a  result  of  such  direction  by  the  Grantee/ 
Borrower,  the  Contractor  may  request  the 
United  States  to  enter  into  such  litigation  to 
protect  the  interests  of  the  United  States. 

i.  Exemptions  to  Above  Equal  Opportunity 
Clause  (41  CFR  Chap.  60): 

(1)  Contracts  and  subcontracts  not 
exceeding  SIO.OOO  (other  than  Government 
bills  of  lading)  are  exempt.  The  amount  of  the 
contract,  rather  than  the  amount  of  the 
Federal  financial  assistance,  shall  govern  in 
determining  the  applicability  of  this 
exemption. 

(2)  Except  in  the  case  of  subcontractors  for 
the  performance  of  construction  work  at  the 
site  of  construction,  the  clause  shall  not  be 
required  to  be  inserted  in  subcontracts  below 
the  second  tier. 

(3)  Contracts  and  subcontracts  not 
exceeding  $10,000  for  standard  commercial 
supplies  or  raw  materials  are  exempt. 

Standard  Federal  Equal  Employmeiit 
Opportunity  Construction  Contract 
Specificatioiis  (Executive  Order  11246  et  seq) 

1.  As  used  in  these  specifications: 

a.  "Covered  area"  means  the  geographical 
area  described  in  the  solicitation  from  which 
this  contract  resulted; 

b.  "Director"  means  Director,  Office  of 
Federal  Contract  Compliance  Programs, 
United  States  Department  of  Labor,  or  any 
person  to  whom  the  Director  delegates 
authority; 

c.  "Employer  identification  number" 
means  the  Federal  Social  Security  number 
used  on  the  Employer's  Quarterly  Federal 
Tax  Return,  U.  S.  Treasury  Department  Form 
941. 

d.  "Minority"  includes: 

(i)  Black  (all  persons  having  origins  in  any 
of  the  Black  African  racial  groups  not  of 
Hispanic  origin); 

(ii)  Hispanic  (all  persons  of  Mexican, 
Puerto  Rican,  Cuban,  Central  or  South 
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American  or  other  Spanish  Culture  or  origin, 
regardless  of  race); 

2.  Asian  and  Pacific  Islander  (all  persons 
having  origins  in  any  of  the  original  peoples 
of  the  Far  East,  Southeast  Asia,  the  Indian 
Subcontinent,  or  the  Pacific  Islands); 

a.  American  Indian  or  Alaskan  Native  (all 
persons  having  origins  in  any  of  the  original 
peoples  of  North  America  and  maintaining 
identifiable  tribal  affiliations  through 
membership  and  participation  or  community 
identification). 

3.  Whenever  the  Contractor,  or  any 
subcontractor  at  any  tier,  subcontracts  a 
portion  of  the  work  involving  any 
construction  trade,  it  shall  physically  include 
in  each  subcontract  in  excess  of  SlO.OOO  the 
provisions  of  these  specifications  and  the 
Notice  which  contains  the  applicable  goals 
for  minority  and  female  participation  and 
which  is  set  forth  in  the  solicitations  from 
which  this  contract  resulted. 

4.  If  the  Contractor  is  participating 
(pursuant  to  41  CFR  60-4.5)  in  a  Hometown 
Plan  approved  by  the  U.  S.  Department  of 
Labor  in  the  covered  area  either  individually 
or  through  an  association,  its  affirmative 
action  obligations  on  all  work  in  the  Plan 
area  (including  goals  and  timetables)  shall  be 
in  accordance  with  that  Plan  for  those  trades 
which  have  unions  participating  in  the  Plan. 
Contractors  must  be  able  to  demonstrate  their 
participation  in  and  compliance  with  the 
provisions  of  any  such  Hometown  Plan.  Each 
Contractor  or  subcontractor  participating  in 
an  approved  Plan  is  individually  required  to 
comply  with  its  obligations  under  the  EEO 
clause,  and  to  make  a  good  faith  effort  to 
achieve  each  goal  under  the  Plan  in  each 
trade  in  which  it  has  employees.  The  overall 
good  faith  performance  by  other  Contractors 
or  subcontractors  toward  a  goal  in  an 
approved  Plan  does  not  excuse  any  covered 
Gontractor's  or  subcontractor's  failure  to 
make  good  faith  efforts  to  achieve  the  Plan 
goals  and  timetables. 

5.  The  Contractor  shall  implement  the 
specific  affirmative  action  standards 
provided  in  Paragraphs  7a  through  p  of  these 
specifications.  The  goals  set  for  the 
Contractor  in  the  solicitation  from  which  this 
contract  resulted  are  expressed  as 
fiercentages  of  the  total  hours  of  employment 
and  training  of  minority  and  female 
utilization  the  Contractor  should  reasonably 
be  able  to  achieve  in  each  construction  trade 
in  which  it  has  employees  in  the  covered 
area.  The  Contractor  is  expected  to  make 
substantially  uniform  progress  toward  its 
goals  in  each  craft  during  the  period 
specified. 

6.  Neither  the  provisions  of  any  collective 
bargaining  agreement  nor  the  failure  by  a 
union  with  whom  the  Contractor  has  a 
collective  bargaining  agreement,  to  refer 
either  minorities  or  women  shall  excuse  the 
Contractor's  obligations  under  these 
specifications.  Executive  Order  11246,  or  the 
regulations  promulgated  pursuant  thereto. 

7.  In  order  for  the  nonworking  training 
hours  of  apprentices  and  trainees  to  be 
counted  in  meeting  the  goals,  such 
apprentices  and  trainees  must  be  employed 
by  the  Contractor  during  the  training  period, 
and  the  Contractor  must  have  made  a 
commitment  to  employ  the  apprentices  and 


trainees  at  the  completion  of  their  training, 
subject  to  the  availability  of  employment 
opportunities.  Trainees  must  be  trained 
pursuant  to  training  programs  approved  by 
the  U.S.  Department  of  Labor. 

8.  The  Contractor  shall  take  specific 
affirmative  actions  to  ensure  equal 
employment  opportunity.  The  evaluation  of 
the  Contractor's  compliance  with  these 
specifications  shall  be  based  upon  its  effort 
to  achieve  maximum  results  firom  its  actions. 
The  Contractor  shall  document  these  efforts 
fully,  and  shall  implement  affirmative  action 
steps  at  least  as  extensive  as  the  following: 

a.  Ensure  and  maintain  a  working 
environment  free  of  harassment, 
intimidation,  and  coercion  at  all  sites,  and  in 
all  facilities  at  which  the  Contractor's 
employees  are  assigned  to  work.  The 
Contractor,  where  possible,  will  assign  two  or 
more  women  to  each  construction  project. 
The  Contractor  shall  specifically  ensure  that 
all  superintendents  and  other  on-site 
supervisory  personnel  are  aware  of  and  carry 
out  the  Contractor's  obligation  to  maintain 
such  a  working  environment,  with  specific 
attention  to  minority  or  female  individuals 
working  at  such  sites  or  in  such  facilities. 

b.  Establish  and  maintain  a  current  list  of 
minority  and  female  recruitment  sources, 
provide  written  notification  to  minority  and 
female  recruitment  sources  and  to 
conmiunity  organizations  when  the 
Contractor  or  its  unions  have  employment 
opportunities  available,  and  maintain  a 
record  of  the  organizations'  responses. 

c.  Maintain  a  current  file  of  the  names, 
addresses  and  telephone  numbers  of  each 
minority  and  female  off-the-street  applicant 
and  minority  and  female  referral  from  a 
union,  a  recruitment  source  or  community 
organization  and  of  what  action  was  taken 
with  respect  to  each  such  individual.  If  such 
individual  was  sent  to  the  union  hiring  hall 
for  referral  and  was  not  referred  back  to  the 
Contractor  by  the  union  or,  if  referred,  not 
employed  by  the  Contractor,  this  shall  be 
documented  in  the  file  with  the  reason 
therefor,  along  with  whatever  additional 
actions  the  Contractor  may  have  taken. 

d.  Provide  immediate  written  notification 
to  the  Regional  Director  when  the  union  or 
unions,  with  which  the  Contractor  has  a 
collective  bargaining  agreement,  have  not 
referred  to  the  Contractor  a  minority  person 
or  woman  sent  by  the  Contractor,  or  when 
the  Contractor  has  other  information  that  the 
union  referral  process  has  impeded  the 
Contractor's  efforts  to  meet  its  obligations. 

e.  Develop  on-the-job  training 
opportimities  and/or  participate  in  training 
programs  for  the  area  which  expressly 
include  minorities  and  women,  including 
upgrading  programs  and  apprenticeship  and 
trainee  programs  relevant  to  the  Contractor's 
employment  needs,  especially  those 
programs  funded  or  approved  by  the 
Department  of  Labor.  The  Contractor  shall 
provide  notice  of  these  programs  to  the 
sources  compiled  under  Paragraph  7b  above. 

f.  Disseminate  the  Contractor's  EEO  policy 
by  providing  notice  of  the  policy  to  unions 
and  training  programs  and  requesting  their 
cooperation  in  assisting  the  Contractor  in 
meeting  its  EEO  obligations;  by  including  it 
in  any  policy  manual  and  collective 


bargaining  agreement;  by  publicizing  it  in  the 
comjjany  newspaper,  annual  report,  etc.;  by 
specific  review  of  the  policy  with  all 
management  f>ersonnel  and  with  all  minority 
and  female  employees  at  least  once  a  year; 
and  by  pxjsting  the  company  EEO  policy  on 
bulletin  boards  accessible  to  all  employees  at 
each  location  where  construction  work  is 
performed. 

g.  Review,  at  least  annually,  the  company's 
EEO  policy  and  affirmative  action  obligations 
under  these  specifications  with  all  employees 
having  any  responsibility  for  hiring, 
assignment,  layoff,  termination  or  other 
employment  decisions  including  specific 
review  of  these  items  with  onsite  supervisory 
personnel  such  as  Suf)erintendents, 
Supervisors,  etc.,  prior  to  the  initiation  of 
construction  work  at  any  job  site.  A  written 
record  shall  be  made  and  maintained 
identifying  the  time  and  place  of  these 
meetings,  persons  attending,  subject  matter 
discussed,  and  disposition  of  the  subject 
matter. 

h.  Disseminate  the  Contractor's  EEO  policy 
externally  by  including  it  in  any  advertising 
in  the  news  media,  and  providing  written 
notification  to,  and  discussing  the 
Contractor's  EEO  f>olicy  with,  other 
Contractors  and  subcontractors  with  whom 
the  Contractor  anticipates  doing  business. 

i.  Direct  its  recruitment  efforts,  both  oral 
and  written,  to  minority,  female  and 
community  organizations,  to  schools  with 
minority  and  female  students  and  to  minority 
and  female  recruitment  and  training 
organizations  serving  the  Contractor's 
recruitment  area  and  emplojonent  needs.  Not 
later  than  one  month  prior  to  the  date  for  the 
acceptance  of  applications  for  apprenticeship 
or  other  training  by  any  recruitment  source, 
the  Contractor  shall  send  written  notification 
to  organizations  such  as  the  above,  describing 
the  openings,  screening  procedures,  and  tests 
to  be  used  in  the  selection  process. 

j.  Encourage  present  minority  and  female 
employees  to  recruit  other  minority  jjersons 
and  women  and,  where  reasonable,  provide 
after-school,  summer  and  vacation 
employment  to  minority  and  female  youth 
both  on  the  site  and  in  other  areas  of  a 
Contractor's  workforce. 

k.  Validate  all  tests  and  other  selection 
requirements  where  there  is  an  obligation  to 
do  so  under  14  CFR  Part  60-3. 

1.  Conduct,  at  least  annually,  an  inventory 
and  evaluation  of  all  minority  and  female 
personnel  for  promotional  opportunities  and 
encourage  these  employees  to  seek  or  to 
prepare  for,  through  appropriate  training, 
etc.,  such  opportunities. 

m.  Ensure  that  seniority  practices,  job 
classifications,  work  assignments  and  other 
personnel  practices,  do  not  have  a 
discriminatory  effect  by  continually 
monitoring  all  personnel  and  employment- 
related  activities  to  ensure  that  the  EEO 
policy  and  the  Contractor's  obligations  under 
these  specifications  are  being  carried  out. 

n.  Ensure  that  all  facilities  and  company 
activities  are  nonsegregated  except  that 
separate  or  single-user  toilet  and  necessary 
changing  facilities  shall  be  provided  to  assure 
privacy  between  the  sexes. 

o.  Document  and  maintain  a  record  of  all 
solicitations  of  offers  for  subcontracts  from 
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minority  and 
and  suppliers 
solicitations  to 
contractor  asscfciations 


f<  male  construction  contractors 
including  circulation  of 
minority  and  female 

and  other  business 


associations. 

p.  Conduct  ai  review,  at  least  annually,  of 
all  supervisors  adherence  to  and 
p>erformance  ui  ider  the  Contractor's  EEO 
policies  and  affirmative  action  obligations. 

8.  Contractor  are  encouraged  to  participate 
in  voluntary  associations  which  assist  in 
fulfilling  one  of  more  of  their  afTirmative 
action  obligations  (Paragraph  7a  through  p). 
The  efforts  of  ai  contractor  association,  joint 
contractor-uni0n,  contractor  community,  or 
other  similar  g^up  of  which  the  Contractor 

is  a  member  anid  participant,  may  be  asserted 
as  fulfilling  any  one  or  more  of  its  obligations 
under  Paragradh  7a  through  p  of  these 
Specifications  >rovided  that  the  Contractor 
actively  participates  in  the  group,  makes 
every  effort  to  i  ssure  that  the  group  has  a 
positive  impact  on  the  employment  of 
minorities  andlwomen  in  the  industry, 
ensures  that  th^  concrete  benefits  of  the 
program  are  reflected  in  the  Contractor's 
minority  and  female  workforce  participation, 
makes  a  good  ff  ith  effort  to  meet  its 
individual  goals  and  timetables,  and  can 
provide  access  to  documentation  which 
demonstrates  tbe  effectiveness  of  actions 
taken  on  behalf  of  the  Contractor.  The 
obligation  to  comply,  however,  is  the 
Contractor's  and  failure  of  such  a  group  to 
hilfill  an  obligation  shall  not  be  a  defense  for 
the  Contractor'!  noncompliance. 

9.  A  single  g^l  for  minorities  and  a 
separate  single  goal  for  women  have  been 
established.  The  Contractor,  however,  is 
required  to  proivide  equal  employment 
opportunity  and  to  take  affirmative  action  for 
all  minority  groups,  both  male  and  female, 
and  all  women,  both  minority  and 
nonminority.  Consequently,  the  Contractor 
may  be  in  viol^ion  of  the  Executive  Order 

if  a  particular  ^up  is  employed  in  a 
substantially  disparate  manner  (for  example, 
even  though  th^  Contractor  has  achieved  its 
goals  for  wometi  generally,  the  Contractor 
may  be  in  violation  of  the  Executive  Order 
if  a  specific  miiiority  group  of  women  is 
underutilized].: 

10.  The  Contractor  shall  not  use  the  goals 
and  timetables  or  affirmative  action 
standards  to  discriminate  against  any  person 
because  of  raceL  color,  religion,  sex,  or 
national  origini 

11.  The  Contactor  shall  not  enter  into  any 
subcontract  with  any  f)erson  or  firm  debarred 
from  Government  contracts  pursuant  to 
Executive  Ord«r  11246. 

12.  The  Contactor  shall  carry  out  such 
sanctions  and  ^nalties  for  violation  of  these 
specifications  (|nd  of  the  Equal  Opp>ortunity 
Clause,  including  suspension,  termination 
and  cancellation  of  existing  subcontracts  as 
may  be  imposed  or  ordered  pursuant  to 
Executive  Order  11246,  as  amended,  and  its 
implementing  regulations,  by  the  Office  of 
Federal  Contract  Compliance  Programs.  Any 
Contractor  who  fails  to  carry  out  such 
sanctions  and  Penalties  shall  be  in  violation 
of  these  specifications  and  Executive  Order 
11246,  as  amended. 

13.  The  Contractor,  in  fulfilling  its 
obligations  under  these  specifications,  shall 


implement  specific  affirmative  action  steps, 
at  least  as  extensive  as  those  standards 
prescribed  in  Paragraph  7  of  these 
specifications,  so  as  to  achieve  maximum 
results  from  its  efforts  to  ensure  equal 
employment  opportunity.  If  the  Contractor 
fails  to  comply  with  the  requirements  of  the 
Executive  Order,  the  implementing 
regulations  or  these  specifications,  the 
Director  shall  proceed  in  accordance  with  41 
CFR  60-4.8. 

14.  The  Contractor  shall  designate  a 
responsible  official  to  monitor  all 
employment-related  activity  to  ensure  that 
the  company  EEO  policy  is  being  carried  out, 
to  submit  reports  relating  to  the  provisions 
hereof,  as  may  be  required  by  the 
Government  and  to  keep  records.  Records 
shall  at  least  include  for  each  employee  the 
name,  address,  telephone  numbers, 
construction  trade  union  affiliation  if  any, 
employee  identification  number  when 
assigned,  social  security  number,  race,  sex, 
status  (e.g.,  mechanic,  apprentice,  trainee 
helper,  or  laborer],  dates  of  changes  in  status, 
hours  worked  per  week  in  the  indicated 
trade,  rate  of  pay,  and  locations  at  which  the 
work  was  performed.  Records  shall  be 
maintained  in  an  easily  understandable  and 
retrievable  form;  however,  to  the  degree  that 
existing  records  satisfy  this  requirement, 
contractors  shall  not  be  required  to  maintain 
separate  records. 

15.  Nothing  herein  provided  shall  be 
construed  as  a  limitation  upon  the 
application  of  other  laws  which  establish 
different  standards  of  compliance  or  upon 
the  application  or  requirements  for  the  hiring 
of  local  or  other  area  residents  (e.g.,  those 
under  the  Public  Works  Employment  Act  of 
1977  and  the  Community  Development  Bloclc 
Grant  Program]. 

16.  The  goals  for  minority  and  female 
participation  in  each  trade  will  be  furnished 
by  the  Economic  Development 
Administration  of  the  U.S.  Department  of 
Commerce. 

S-22    Other  Prohibited  Interests 

No  official  of  the  Owner  who  is  authorized 
in  such  capacity  and  on  behalf  of  the  Owner 
to  negotiate,  make,  accept  or  approve,  or  to 
take  part  in  negotiating,  making,  accepting,  or 
approving  any  architectural,  engineering, 
insftection,  construction  or  material  supply 
contract  or  any  subcontract  in  connection 
with  the  construction  of  the  project,  shall 
become  directly  or  indirectly  interested 
personally  in  this  contract  or  in  any  {jart 
hereof.  No  officer,  employee,  architect, 
attorney,  engineer,  or  inspector  of  or  for  the 
Owner  who  is  authorized  in  such  capacity 
and  on  behalf  of  the  Owner  to  exercise  any 
legislative,  executive,  supervisory  or  other 
similar  functions  in  connection  with  the 
construction  of  the  project,  shall  become 
directly  or  indirectly  interested  p>ersonally  in 
this  contract  or  in  any  part  thereof,  any 
material  supply  contract,  subcontract, 
insurance  contract,  or  any  other  contract 
pertaining  to  the  project. 

S-23    Employment  of  Local  Labor 

a.  The  maximum  feasible  employment  of 
local  labor  shall  be  made  in  the  construction 
of  public  works  and  development  facility 


projects  receiving  direct  Federal  grants. 
Accordingly,  every  Contractor  and 
subcontractor  undertaking  to  do  work  on  any 
such  project  which  is  or  reasonably  may  be 
done  as  on-site  work,  shall  employ,  in 
carrying  out  such  contract  work,  qualified 
persons  who  regularly  reside  in  the 
designated  area  where  such  project  is  to  be 
located,  or  in  the  case  of  Economic 
Development  Centers,  qualified  persons  who 
regularly  reside  in  the  center  or  in  the 
adjacent  or  nearby  redevelopment  areas 
within  the  Economic  Development  District, 
except: 

(1]  To  the  extent  that  qualified  persons 
regularly  residing  in  the  designated  area  or 
Economic  Development  District  are  not 
available. 

(2]  For  the  reasonable  needs  of  any  such 
Contractor  or  subcontractor,  to  employ 
supervisory  or  specially  experienced 
individuals  necessary  to  assure  an  efficient 
execution  of  the  Contract. 

(3)  For  the  obligation  of  any  such 
Contractor  or  subcontractor  to  offer 
employment  to  present  or  former  employees 
as  the  result  of  a  lawful  collective  bargaining 
contract,  provided  that  in  no  event  shall  the 
number  of  non-resident  persons  employed 
under  this  subparagraph  exceed  twenty 
percent  of  the  total  number  of  employees 
employed  by  such  Contractor  and  his/her 
subcontractors  on  such  project. 

b.  Every  such  Contractor  and  subcontractor 
shall  fiimish  the  United  States  Employment 
Service  Office  in  the  area  in  which  a  public 
works  or  development  facility  project  is 
located  with  a  list  of  all  positions  for  which 
it  may  from  time  to  time  require  laborers, 
mechanics,  and  other  employees,  the 
estimated  numbers  of  employees  required  in 
each  classification,  and  the  estimated  dates 
on  which  such  employees  will  be  required. 

c.  The  Contractor  shall  give  full 
consideration  to  all  qualified  job  applicants 
referred  by  the  local  employment  service,  but 
it  is  not  required  to  employ  any  job 
applicants  referred  whom  the  Contractor 
does  not  consider  qualified  to  perform  the 
classification  of  work  required. 

d.  The  payrolls  maintained  by  the 
Contractor  shall  contain  the  following 
information:  full  name,  address,  and  social 
security  number  and  a  notation  indicating 
whether  the  employee  does,  or  does  not, 
normally  reside  in  the  area  in  which  the 
project  is  located,  or  in  the  case  of  an 
Economic  Development  Center,  in  such 
center  or  in  an  adjacent  or  nearby 
redevelopment  area  within  the  Economic 
Development  District,  as  well  as  an 
indication  of  the  ethnic  background  of  each 
worker. 

e.  The  Contractor  shall  include  the 
provisions  of  this  condition  in  every 
subcontract  for  work  which  is,  or  reasonably 
may  be,  done  as  on-site  work. 

S-24    Historical  and  Archaeological  Data 
Preservation  Act  Requirements 

The  Contractor  agrees  to  facilitate  the 
preservation  and  enhancement  of  structures 
and  objects  of  historical,  architectural  or 
archaeological  significance  and  when  such 
items  are  found  and/or  unearthed  during  the 
course  of  project  construction,  to  consult 
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with  the  State  Historic  Preservation  Officer 
for  recovery  of  the  items.  Reference;  National 
Historic  Preservation  Act  of  1966  (80  Stat 
915, 16  use  470)  and  Executive  Order  No. 
11593  ofMay  31, 1971. 

S-25    Clean  Air  Act  of  1 970.  Et  Seq.  and 
Federal  Water  Pollution  Control  Act  as 
Amended  by  the  Clean  Water  Act  of  1977 

The  Contractor  agrees  to  comply  with 
Federal  clean  air  and  water  standards  during 
the  performance  of  this  contract  and 
specifically  agrees  to  the  following: 

a.  The  term  "facility"  means  any  building, 
plant,  installation,  structure,  mine,  vessel  or 
other  floating  craft,  location  or  site  of 
operations;  owned,  leased,  or  supervised;  by 
the  Contractor  and  the  subcontractors;  for  the 
construction,  supply  and  service  contracts 
entered  into  by  the  Contractor; 

b.  Any  facility  to  be  utilized  in  the 
accomplishment  of  this  contract  is  not  listed 
on  the  Environmental  Protection  Agency's 
List  of  Violating  Facilities  pursuant  to  40 
CFR,  Part  15.20; 

c.  in  the  event  a  facility  utilized  in  the 
accomplishment  of  this  contract  becomes 
listed  on  the  EPA  list,  this  contract  may  be 
canceled,  terminated,  or  suspended  in  whole 
or  in  part; 

d.  It  will  comply  with  all  the  requirements 
of  Section  114  of  the  Clean  Air  Act  and 
Section  308  of  the  Water  Pollution  Control 
Act  relating  to  ins{>ection,  monitoring,  entry, 
reports,  and  information,  as  well  as  all  other 
requirements  specified  in  Section  114  and 
Section  308,  respectively,  and  all  regulations 
and  guidelines  issued  thereunder, 

e.  It  will  promptly  notify  the  Govenunent 
of  the  receipt  of  any  notice  from  the  Director, 
Office  of  Federal  Activities,  Environmental 
Protection  Agency,  indicating  that  any 
fecility  utilized  or  to  be  utilized  in  the 
accomplishment  of  this  contract  is  under 
consideration  for  listing  on  the  EPA  List  of 
Violating  Facilities; 

f.  It  will  include  the  provisions  of 
Paragraphs  a.  through  g.  in  every  subcontract 
or  purchase  order  entered  into  for  the 
purpose  of  accomplishing  this  contract, 
unless  otherwise  exempted  pursuant  to  the 
EPA  regulations  implementing  the  Air  or 
Water  Acts  above  (40  CFR,  Part  15.5),  so  that 
such  provisions  will  be  binding  on  each 
subcontractor  or  vendor; 

g.  In  the  event  that  the  Contractor  or  the 
subcontractor  for  the  construction,  supply 
and  service  contracts  entered  into  for  the 
purpose  of  accomplishing  this  contract  were 
exempted  from  complying  with  the  above 


requirements  under  the  provisions  of  40  CFR, 
Part  15.5  (a),  the  exemption  shall  be  nullified 
should  the  facility  give  rise  to  a  criminal 
conviction  (see  40  CFR  15.20)  during  the 
accomplishment  of  this  contract. 
Furthermore,  with  the  nullification  of  the 
exemption,  the  above  requirements  shall  be 
effective.  The  Contractor  shall  notify  the 
Government,  as  soon  as  the  Contractors'  or 
the  subcontractors'  facility  is  listed  for 
having  given  rise  to  a  criminal  conviction 
noted  in  40  CFR,  Part  15.20. 

S-26    Use  of  Lead-Based  Paints  on 
Residential  Structures 

If  the  work  under  this  contract  involves 
construction  or  rehabilitation  of  residential 
structures,  the  Contractor  shall  comply  with 
the  Lead-based  Paint  Poisoning  Prevention 
Act  (see  42  U.S.C.  4831).  The  Contractor  shall 
assure  that  paint  used  on  the  project  on 
applicable  surfaces  does  not  contain  lead  in 
excess  of  the  percentages  set  forth  in 
Paragraphs  (a)  and  (b)  of  this  section.  In 
determining  compliance  with  these 
standards,  the  lead  content  of  the  paint  shall 
be  measured  on  the  basis  of  the  total 
nonvolatile  content  of  the  paint  or  on  the 
basis  of  an  equivalent  measure  of  lead  in  the 
dried  film  of  paint  already  applied. 

a.  For  paint  manufactured  after  June  22, 
1977,  paint  may  not  contain  lead  in  excess 
of  6  one-hundredths  of  1  percent  (.00006) 
lead  by  weight. 

b.  For  paint  manufactured  on  or  before 
June  22, 1977,  paint  may  not  contain  lead  in 
excess  of  five-tenths  of  1  percent  lead  by 
weight. 

As  a  condition  to  receiving  assistance 
under  the  Act,  recipients  shall  assure  that  the 
restriction  against  the  use  of  lead-based  paint 
is  included  in  all  contracts  and  subcontracts 
involving  the  use  of  Federal  funds. 

Definitions 

1.  "Applicable  surfaces"  are  those  exterior 
surfaces  which  are  readily  accessible  to 
children  under  7  years  of  age. 

2.  "Residential  structures"  means  houses, 
apartments,  or  other  structures  intended  for 
human  habitation,  including  institutional 
structures  where  persons  reside,  which  are 
accessible  to  children  under  7  years  of  age, 
such  as  day  care  centers,  intermediate  and 
extended  care  facilities,  and  certain 
community  facilities. 

S-27    EDA  Signs 

The  Contractor  shall  supply,  erect,  and 
maintain  a  project  sign  according  to  the 
specifications  set  forth  below: 


EDA  Site  Sign  Specifications 

Size:  Sign  A:  4'  x  8'  x  1%"  Sign  B:  4'  x  8' 

X  V4" 

Materials:  Face:  Sign  A:  W  tempered 
Masonite:  Sign  B:  V*"  or  greater  shop 
sanded  (exterior)  Plywood  (one  side 
only) 

Framing:  Sign  A:  2"  x  4"  nominal  on  four 
sides  and  center  cross  bracing;  Sign  B:  2" 
X  4"  center  cross  bracing  only 

Supports:  4"  x  4"  x  12'  nominal  post 

Assembly:  Sign  A:  2"  x  4"  frame  to  fit  4'  x 
8'  board  with  2"  x  4"  cross  braces;  Sign 
B:  To  be  mounted  directly  to  the  4"  x  4" 
post,  with  cross  bracing 

Mounting:  Signs  A  and  B  are  to  be  mounted 
to  the  4"  X  4"  post  with  a  W  minimum 
bolt  and  nut,  four  on  each  side  of  the 
sign.  Each  bolt  is  to  have  two  washers, 
one  between  the  sign  and  the  head  of  the 
bolt  and  the  other  between  the  post  and 
the  nut. 

Erection:  4"  x  4"  posts  are  to  be  set  three  to 
four  feet  deep  into  concrete  12"  in 
diameter. 

Paint:  Face:  Three  coats  outdoor  enamel 

(sprayed):  Rear:  One  coat  outdoor  enamel 
(sprayed) 

Colors:  Crimson  Red,  Stark  White  and  Royal 
Blue.  Specifically,  white  background; 
"JOBS"  in  red;  "for  your  community"  in 
blue;  "EDA"  logo  and  "PROVIDED  BY 
EQUAL  OPPORTUNITY  EMPLOYERS, 
in  piartnership  with  the  U.S. 
DEPARTMENT  OF  COMMERCE— 
Economic  Development  Administration" 
in  black.  "By  working  together  we  can 
provide  economic  opportunities  for 
Americans"  in  black. 

Lettering:  Silk  screen  enamels.  Lettering  sizes 
and  positioning  will  be  as  illustrated. 

Project  signs  will  not  be  erected  on  public 
highway  rights-of-way. 

Location  and  height  of  signs  will  be 
coordinated  with  the  agency  responsible  for 
highway  or  street  safety  in  the  area,  if  any 
possibility  exists  for  obstruction  to  traffic  line 
of  sight. 

If,  at  the  end  of  the  project,  the  sign  is 
reusable,  it  shall  be  disposed  of  as  directed 
by  the  EDA  Regional  Office. 

Whenever  EDA  Site  Sign  specifications 
conflict  with  State  law  or  local  ordinances, 
the  EDA  Regional  Director  may  modify  such 
conflicting  specifications  so  as  to  comply 
with  that  State  law  or  local  ordinance. 

BILUNO  COOC  3510-34-P 
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SAMPLE 

U3-  DEPARTMENT  OF  COMMERCE 
ECONOMIC  DEVELOPMENT  ADMINISTRATION 


CERTinCATE  AS  TO  PROJECT  SITE,  RIGHTS-OF-WAY,  AND  EASEMENTS 


I.  the 


Part  One 
Certificate  of  Engineer 

undersigned  Engineer,  certify  that  I  am  familiar  with  the  design  of  the 


(Name/Type  of  Facihty) 


bcin]  constructed  by  the. 


(Name  of  Owner) 
and  that  all  of  such  facilities  will  be  constructed  wholly  within  the  land. 


•s  paft  of  EDA  Project  Number 

leasehold  interest  and  rights-of-way  hereinafter  described  and  existing  public  streets  and  roads.  I  further  certify  that  the  land,  leasehold 
interest  and  nghts-of-way  being  purchased  as  hereinafter  described  are  sufficient  but  not  in  excess  of  actual  needs  for  the  Project  as 
planned  and  approved  by  the  Owner. 

1 .  Fc  rTitle  or  a  long  tenn  leasehold  interest  is  required  for  the  following  property  (Project  elements  constructed  above  ground  should 
be  on  land  owned  in  Fee.  Describe  each  tract,  whether  presently  owned  or  to  be  acquired,  and  indicate  what  Project  element  is  to  be 
constructed  thereon,  i.e.,  tank  site,  pumping  sutien,  treatment  plant,  etc.;  if  more  space  is  needed  use  additional  sheets  marked  'Exhibit 
A-): 


2.  Tlie  following  easements  and  rights-of-way  will  be  required  for  this  Project  (Describe  each  easement  and  rightof-way,  whether 
DTcsefitlv  owned  or  to  be  acquired.  Describe  by  courses  and  distances  and  by  name  of  Owner,  including  area  in  acres;  if  more  space 
is  needed  use  additional  sheets  marked  "Exhibit  B'): 


3. 
is 


Tie 


nedded 


following  state,  raiboad,  highway  or  other  permits  will  be  required  (Describe  location  and  name  of  permitter.  if  more  space 
use  additional  sheets  marked  'Exhibit  C): 


Wm  ESS  MY  HAND,  this  the. 


.day  of_ 


-.19_ 


Registered  Professional  Engineer 


Telephone  No. 


Address 


City  Sute 

(TO  BE  COMPLETED  BY  ARCHITECT/ENGINEER  AND  FORWARDED  TO  OWNER'S  ATTORNEY) 
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Part  Two 
Title  Opinioi 


representing 

(hereinafter  the  'Owner')  do  hereby  certify  that: 

1 .  I  have  examined  the  public  record  of 


_Attomey-at-Law, 


\ 


County, 


State 


from  the  period  of 


,19 to. 


19 (which  period  oftime  should  be  at  least  40  years).  Based 

upon  said  examination,  I  find  and  am  of  the  opinion  that is  vested  with  marketable,  fee 

simple  title  to  the  land  referenced  in  Part  One  hereof  as  being  required  in  fee,  subject  only  to  the  following  liens,  encumbrances 
and  objections  (if  none  write  'None'): 


Any  encumbrances  or  objections  to  the  fee  simple  title  listed  above  will  not,  in  my  opinion,  restrict  or  interfere  with  the 
contemplated  construction,  use  or  purpose  of  the  aforesaid  EDA  Project 

2.  This  is  to  ftirtha  certify  diat  all  easementt  or  rights-of-way  described  in  Part  One  as  being  needed  for  the  noted  Project  have  been 
acquired  by  the  Owner,  that  all  long  term  leases  described  in  Part  One  as  being  needed  for  the  noted  Project  have  been  entered  mto 
by  the  Owner,  that  1  have  examined  the  instrumentsereating  the  casements,  nghts-of-way,  or  long  term  leases  descnbed  in  Pan  One, 
and  it  is  my  opinion  Aat  said  instruments  are  valid  as  to  form  and  substance  for  the  purposes  intended  and  provide  the  Owner  with 
sufficient  interest  to  construct  and  maintain  the  Project  facilities. 

I  certify  that  I  have  examined  the  public  records  for  the  purpose  of  ascertaining  that  said  easemenu  and/or  rights-of-way  have  been 
obtained  fixtm  the  record  owner(s). 

3.  The  extent  of  said  title  examination,is  sufficient  for  the  purpose  of  establishing  the  validity  of  the  title  to  said  property  and  for  the 
purpose  of  determining  outstanding  restrictions,  liens,  encumbrances,  and  ownership  interesu  pertaining  thereto. 

4.  All  permits  described  in  Part  One  as  being  needed  for  this  Project  have  been  obtained  and  I  have  examined  all  of  said  permits  and 
am  of  die  further  opinion  that  said  permitt  are  valid  as  to  form  and  substance  for  the  purposes  intended. 

5.  Remarks  and  Explanations: 


Date 
Tdcphpnc  No. 


Attorney-at-Law 


Address 


City 


State 


♦  It  is  the  sole  responsibility  of  the  Recipient/Grantee  of  the  EDA  grant  award  to  provide  a  legal  opinion  verifying  that  the 
Recipient/Grantee  has  good  title  to  all  property  required  for  completion  of  the  Project  as  defined  by  the  grant  award. 

♦  A  long  term  leasehold  interest  is  acceptable  only  if  held  by  the  Recipient/Grartee  of  the  EDA  grant  award  for  a  period  not  less 
than  the  estimated  useful  life  of  the  Project  and  only  if  lease  provisions  adequately  safeguard  ED  As  interest  in  the  Project. 

♦  Only  legal  descriptions  of  the  property  described  herein  should  be  attached  to  this  fona 

♦  If  this  title  opinion  is  based  on  a  title  insurance  policy,  any  exceptions  listed  on  the  policy  should  be  explained  and  resolved  in 
#S  above. 

♦  EDA  relies  on  tfiis  title  opinion  and  does  not  make  independent  findings  regarding  title  to  the  property  described  herein. 
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I  wti 


pon 


Notice 

This  attached 
Mortgage"  is 
actual  form 
required  to  si 
def)endent  u 
form  of  owners 
assisted 
Attorney  in 
Attention  is 
in  terms  of 
"Agreement 
effect. 


proje;t 
the 


ye  ITS 


Exhibit  D,  "Agreement  and 
urnished  as  a  sample.  The 
ich  the  Recipient  may  be 
I  [n  may  differ  from  the  sample 
the  type  of  property,  the 
hip,  and  the  intent  of  the  EDA 
(Check  with  the  Regional 
EDA  regional  office), 
lied  to  the  "useful  life",  stated 

during  which  period  the 
d  Mortgage"  will  remain  in 


Agreement  ai  d  Mortgage 


WHEREAS. 
'Mortgagor"), 


(hereinafter  called 

whose  address  is has 


applied  to,  re<  ;eived  and  accepted  from  the 


United  States 


Department  of  Commerce, 


Economic  Development  Administration 


address  is . 


a  grant  m 


and  No/100  Dollars 


(EDA),  whose 
the  amount  ol  . 
(S  )  (Gra  Dt  Amount)  pursuant  to  a  Grant 

Agreement  entered  into  by  the  parties  on 
,  and  bearing  EDA  Project  Number 
(the  Project);  and 
WHEREASj  pursuant  to  the  application 
filed  by  Mort{  agor  requesting  said  grant  and 
pursuant  to  tf  e  Grant  Agreement,  the  Grant 
Amount  is  to  ye  used  for  the  purpose  of 
making  improvements  consisting  of. 


on  the  real  Prtpjcrty  described  in  Exhibit 
"A,"  attached  hereto  and  made  a  part  hereof 
(the  Property)!  and 

WHEREAS,  any  transfer  or  conveyance  of 
a  Project  by  ai  i  EDA  Grantee  must  have  the 
prior  written  i  ipproval  of  EDA.  However, 
EDA,  under  ai  ithority  of  the  Public  Works 
and  Economic  Development  Act  of  1965,  as 
amended,  42  1  J.S.C.  Section  3121,  is  not 
authorized  to  permit  transfer  or  conveyance 
of  a  Project  to  parties  which  are  not  eligible 
to  receive  EDjv  grants  unless  EDA  is  repaid 
its  share  of  th(  i  fair  market  value  of  the 
Project  or  unli  (ss  the  authorized  purpose  of 
the  EDA  grant  was  to  develop  land  in  order 
to  lease  it  for  1 1  specific  use,  in  which  case 
EDA  may  aull  orize  a  lease  of  the  Project  if 
certain  condit  ions  are  met;  and 

WHEREAS,  the  aforesaid  grant  firom  EDA 
provides  that  :he  authorized  purpose  for 
which  the  Gra  nt  Amount  may  be  used  is  to 
develop  and  i:  nprove  the  Property  in  order  to 
lease  it  for  a  s  >ecific  use  while  further 
providing,  int  ?r  alia,  that  Mortgagor  will  not 
sell,  mortgage  or  otherwise  use  or  alienate 
any  right  to,  o  r  interest  in  the  Property,  other 
than  by  a  leasi !  permitted  by  the  Grant 
Agreement,  oi  use  the  Property  for  purposes 
other  than  an(  different  from  those  purposes 
set  forth  in  thi  •  Grant  Agreement  and  the 
application  m^de  by  Mortgagor  therefor,  such 
alienation  or  lise  being  prohibited  by  13  CFR 
Part  314,  or  b]*  15  CFR  Part  24  or  by  Office 
of  Managemei  it  and  Budget  Circular  A-110. 
Attachment  N  (the  0MB  Circular);  and 

WHEREAS,  the  value  of  EDA's  right  to 
repayment  un  der  the  terms  of  15  CFR  Part  24 
and  OMB  Circular  A-110  is  difficult  to 
establish;  and 

WHEREAS,  at  this  time.  Mortgagor  and 
EDA  desire  to  establish  a  value  for  EDA's 
share  of  the  Pi  oject  in  the  event  that  the 
Property  is  usud,  transferred  or  alienated  in 
violation  of  the  Grant  Agreement,  15  CFR 
Part  24,  OMB  Circular  A-110  or  13  CFR  Part 

314: 


NOW  THEREFORE,  Mortgagor  does  hereby 
mortgage,  warrant,  grant  and  convey  unto 
EDA,  its  successors  and  assigns,  a  mortgage 
on  said  Property  to  secure  a  debt  that  shall 
become  due  and  payable  by  Mortgagor  to 
EDA  upon  the  use,  transfer  or  alienation  of 
the  Property  in  violation  of  the  Grant 
Agreement  or  in  violation  of  the  regulations 
set  forth  in  13  CFR  Part  314, 15  CFR  Part  24. 
or  OMB  Circular  A-110,  as  such  Grant 
Agreement,  regulations  or  Circular  may  be 
amended  from  time  to  time,  provided, 
however,  that  the  lien  and  encumbrance  of 
this  AGREEMENT  AND  MORTGAGE  shall 
terminate  and  be  of  no  further  force  and 
effect  years  from  the  date  hereof,  which 

period  of  years  has  been  established  as  the 
useful  life  of  the  improvements  to  the 
Property.  The  amount  of  the  lien, 
encumbrance  and  debt  created  by  this 
Agreement  shall  be  the  Grant  Amount  or  the 
amount  actually  disbursed  or  an  amount 
determined  pursuant  to  13  CFR  Part  314. 
Mortgagor  does  hereby  acknowledge  that  said 
debt  shall  accrue  and  be  due  and  payable 
uf)on  any  use,  transfer,  or  alienation 
prohibited  by  the  Grant  Agreement,  15  CFR 
Part  24,  OMB  Circular  A-110,  or  13  CFR  Part 
314,  and  does,  moreover,  agree  that  such  debt 
shall  be  extinguished  only  through  the  full 
payment  thereof  to  the  United  States. 

Mortgagor  further  covenants  and  agrees  as 
follows: 

1 .  Lease  of  Property: 

If  the  Grant  Application  and  Grant 
Agreement  authorize  Mortgagor  to  lease  the 
Profierty,  all  lease  arrangements  must  be 
consistent  w  ith  the  authorized  general  and 
special  purpose  of  the  grant;  said  lease 
arrangements  will  provide  adequate 
employment  and  economic  benefits  for  the 
area  in  which  the  Property  is  located;  said 
lease  arrangements  must  be  consistent  with 
EDA  policies  concerning,  but  not  limited  to, 
nondiscrimination  and  environmental 
requirements,  and  that  the  proposed  Lessee 
is  providing  adequate  compensation  to 
Mortgagor  for  said  lease.  Any  lease 
agreements  entered  into  by  Mortgagor  of  the 
Projjerty  shall  be  subordinate,  junior  and 
inferior  to  this  AGREEMENT  AND 
MORTGAGE. 

2.  Charges;  Liens: 

Mortgagor  shall  protect  the  title  and 
possession  of  the  Property,  pay  when  due  all 
taxes,  assessments,  and  other  charges,  fines 
and  imptositions  now  existing  or  hereafter 
levied  or  assessed  upon  the  Property  and 
preserve  and  maintain  the  priority  of  the  lien 
hereby  created  on  the  Property  including  any 
improvements  hereafter  made  a  part  of  the 
realty. 

3.  Hazard  Insurance: 

Mortgagor  shall  insure  and  keep  insured  all 
improvements  now  or  hereafter  created  upon 
the  Property  against  loss  or  damage  by  fire 
and  windstorm  and  any  other  hazard  or 
hazards  included  within  the  term  "extended 
coverage."  The  amount  of  insurance  shall  be 
the  full  insurable  value  of  said 
improvements.  Any  insurance  proceeds 
received  by  Mortgagor  due  to  loss  shall  be 
applied  to  restoration  or  repair  of  the 
Property  damaged,  provided  such  restoration 


or  repair  is  economically  feasible  and  the 
security  of  this  Mortgage  is  not  thereby 
impaired.  If  such  restoration  or  repair  is  not 
economically  feasible  or  if  the  security  of  this 
Mortgage  would  be  impaired.  Mortgagor  shall 
use  said  insurance  proceeds  to  compensate 
EDA  for  its  fair  share.  EDA's  fair  share  shall 
be  a  percentage  of  said  insurance  proceeds 
equal  to  its  grant  percentage  in  the  total  cost 
of  the  grant  program  for  which  the  damaged 
or  destroyed  real  property  was  acquired  or 
improved. 

4.  Preservation  and  Maintenance  of  the 
Property: 

Mortgagor  shall  keep  the  Property  in  good 
condition  and  repair  and  shall  not  permit  or 
commit  any  waste,  impairment,  or 
deterioration  of  the  Property. 

5.  Ins[>ection: 

EDA  may  make  or  cause  to  be  made 
reasonable  entries  upon  and  inspection  of  the 
Property. 

6.  Condemnation: 

The  proceeds  of  any  award  or  claim  for 
damages,  direct  or  consequential,  in 
connection  with  any  condemnation  or  other 
taking  of  the  Property,  or  part  thereof,  or  for 
any  conveyance  in  lieu  of  condemnation 
shall  be  used  by  Mortgagor  to  compensate 
EDA  for  its  fair  share.  EDA's  fair  share  shall 
be  a  percentage  in  the  total  cost  of  the  grant 
program  for  which  the  condemned  property 
was  acquired  or  improved. 

7.  Forbearance  by  EDA  Not  a  Waiver: 

Any  forbearance  by  EDA  in  exercising  any 
right  or  remedy  hereunder,  or  otherwise 
affordable  by  applicable  law,  shall  not  be  a 
waiver  of  or  preclude  the  exercise  of  any 
right  or  remedy  hereunder. 

8.  Recording  of  Mortgage — Mortgagee's  Copy: 

Mortgagor  shall  record  this  AGREEMENT 
AND  MORTGAGE  in  the  County  where  the 
Property  is  located,  thereby  securing  to  EDA 
an  estate  in  the  Property.  Mortgagee  shall  be 
furnished  a  confirmed  copy  of  this  Mortgage 
at  the  time  of  execution,  and  after  recordation 
thereof. 

9.  Remedies  Cumulative: 

All  remedies  provided  in  this  Mortgage  are 
distinct  and  cumulative  to  any  other  right  or 
remedy  under  this  Mortgage  or  afforded  by 
law  or  equity,  and  may  be  exercised 
concurrently,  independently  or  successively. 

10.  Notice: 

Any  notice  fix)m  EDA  to  Mortgagor 
provided  for  in  this  Mortgage  shall  be  mailed 
by  certified  mail  to  Mortgagor's  last  known 
address  or  at  such  address  as  Mortgagor  may 
designate  to  EDA  by  certified  mail  to  EDA's 
address,  except  for  any  Notice  given  to 
Mortgagor  in  the  manner  as  may  be 
prescribed  by  applicable  law  as  provided 
hereafter  in  this  Mortgage. 

11.  Upon  Mortgagor's  breach  of  any 
covenant  or  agreement  of  Mortgagor  in  this 
AGREEMENT  AND  MORTGAGE,  EDA,  its 
designees,  successors  or  assigns  may  declare 
the  entire  indebtedness  secured  hereby 
immediately  due,  payable  and  collectible. 
This  AGREEMENT  AND  MORTGAGE  may  be 
enforced  by  the  Secretary  of  Commerce  of  the 
United  States  of  America,  the  Assistant 
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Secretary  of  Commerce  for  Economic 
Development  or  their  designees,  successors 
or  assigns,  by  and  through  a  foreclosure 
action  brought  either  in  a  United  States 
District  Court,  or  in  any  State  Court  having 
jurisdiction,  but  such  action  shall  not  be 
deemed  to  be  a  waiver  of  the  aforesaid  debt 
or  of  any  possible  further  or  additional  action 
to  recover  repayment  thereof. 

After  any  breach  on  the  part  of  Mortgagor, 
EDA,  its  designees,  successors  or  assigns 
shall,  upon  bill  filed  or  the  proper  legal 
proceedings  being  commenced  for  the 
foreclosure  of  this  Mortgage,  be  entitled,  as 
a  matter  of  right,  to  the  appointment  by  any 
competent  court,  without  notice  to  any  party, 
of  a  receiver  of  the  rents,  issues  and  profits 
of  the  Property,  with  power  to  lease  and 
control  the  Property,  and  with  such  other 
powers  as  may  be  deemed  necessary. 

12.  Governing  Law;  Severability: 

This  AGREEMENT  AND  MORTGAGE  shall 
be  governed  by  applicable  Federal  law  and 
nothing  contained  herein  shall  be  construed 
to  limit  the  rights  the  EDA,  its  designees, 
successors  or  assigns  is  entitled  to  under 
applicable  Federal  law.  In  the  event  that  any 
provision  or  clause  of  this  instrument 
conflicts  with  applicable  law,  such  conflict 
shall  not  affect  other  provisions  of  this 
instrument  which  can  be  given  effect  without 
the  conflicting  provision,  and  to  this  end  the 
provisions  of  this  instrument  are  declared  to 
be  severable. 

IN  WITNESS  WHEREOF,  Mortgagor  has 
hereunto  set  its  hand  and  seal  on  this  the 
day  of 19. . 

WITNESS: 


By:  

Mortgagor 
Its:  


COUNTY  OF 

The  foregoing  instrument  was 
acknowledged  before  me,  a  Notary  Public  in 
and  for  said  County  and  State,  this  day  of 

19 ,  by  the on  behalf  of 

said 

Notary  Public 

My  commission  expires    

Notice  of  Requirements  for  Affirmative 
Action  To  Ensure  Equal  Employment 
Opportunity  (Executive  Order  11246  and  41 
CFR  Part  60-4) 

The  following  notice  shall  be  included  in, 
and  shall  be  a  part  of  all  solicitations  for 
offers  and  bids  on  all  Federal  and  federally 
assisted  construction  contracts  or 
subcontracts  in  excess  of  $10,000. 

The  Offerer's  or  Bidder's  attention  is  called 
to  the  "Equal  Opportunity  Clause"  and  the 
"Standard  Federal  Equal  Employment 
Opportunity  Construction  Contract 
Specifications"  set  forth  herein. 

The  goals  and  timetables  for  minority  and 
female  participation,  expressed  in  percentage 
terms  for  the  Contractor's  aggregate 
workforce  in  each  trade  on  all  construction 
work  in  the  covered  area  are  as  follows: 


Timetables 


Goals  for  mi- 
nority par- 
ticipation for 
each  trade 


Insert  goals 
for  each 
year. 


Goals  for  fe- 
male partici- 
pation for 
each  trade 


Insert  goals 
for  each 
year. 


STATE  OF 


*  Goals  to  be  furnished  by  EDA. 

These  goals  are  applicable  to  all  the 
Contractor's  construction  work  (whether  or 
not  it  is  Federal  or  federally  assisted) 
performed  in  the  covered  area. 

The  Contractor's  compliance  with  the 
Executive  Order  and  the  regulations  in  41 


CFR  Part  60-4  shall  be  based  on  its 
implementation  of  the  Equal  Opportunity 
Clause,  specific  •affirmative  action  obligations 
required  by  the  sp)ecifications  set  forth  in  41 
CFR  60-4.3  (a)  and  its  efforts  to  meet  the 
goals  established  for  the  geographical  area 
where  the  contract  resulting  firom  this 
solicitation  is  to  be  performed. 

The  hours  of  minority  and  female 
employment  and  training  must  be 
substantially  uniform  throughout  the  length 
of  the  contract,  and  in  each  trade.  The 
Contractor  shall  make  a  good  faith  effort  to 
employ  minorities  and  women  evenly  on 
each  of  its  projects.  The  transfer  of  minority 
or  female  employees  or  trainees  from 
Contractor  to  Contractor  or  from  project  to 
project  for  the  sole  purpose  of  meeting  the 
Contractor's  goals  shall  be  a  violation  of  the 
contract,  the  Executive  Order  and  the 
regulations  in  41  CFR  60-4.  Compliance  with 
the  goals  will  be  measured  against  the  total 
work  hours  performed. 

The  Contractor  shall  provide  written 
notification  to  the  appropriate  Regional 
Office  of  the  Office  of  Contract  Compliance 
Programs  within  10  working  days  of  award 
of  any  construction  subcontract  in  excess  of 
$10,000  at  any  tier  for  construction  work 
under  the  contract  resulting  from  this 
solicitation.  The  notification  shall  list  the 
name,  address  and  telephone  number  of  the 
subcontractor;  employer  identification 
number;  estimated  dollar  amount  of  the 
subcontract;  estimated  starting  and 
completion  dates  of  the  subcontract;  and  the 
geographical  area  in  which  the  contract  is  to 
be  performed. 

As  used  in  this  notice,  and  in  the  contract 
resulting  from  this  solicitation,  the  "covered 
area"  is  (insert  description  of  the 
geographical  area  where  the  contract  is  to  be 
performed  giving  the  state,  county  and  city, 
if  any). 
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ADVERTISEMENT  FOR  BIDS 


Owner 


Address 


Separate  sealed  BIDS  for  the  construction  of  (briefly  describe  nature,  scope,  and  major  elements  of 


the  work). 


will  be  received  by . 
at  the  office  of 


until 
19 


upon 


_,  (Standard  Time  -  Daylight  Savings  Time) 


_,  and  then  at  said  office  publicly  opened  and  read  aloud. 
The  CONTRACT  DOCUMENTS  may  be  examined  at  the  following  locations: 


Copies  of  the  CONTRACT  DOCUMENTS  may  be  obtained  at  the  office  of. 
located  at 


jayment  of  $ 


for  each  set. 


Any  BIDDER,  upon  returning  the  CONTRACT  DOCUMENTS  promptly  and  in  good  condition,  will 
be  reftinded  his  payment,  and  any  non-bidder  upon  so  returning  the  CONTRACT  DOCUMENTS  will  be 


refun(  ed  $ 
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Date 


Exhibit  F-1 
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Information  for  Bidders 

BIDS  will  be  received  by  

(herein  called  the  "OWNER"),  at    

until ,  19 ,  and  then  at  said  office 

publicly  opened  and  read  aloud. 
Each  BID  must  be  submitted  in  a  sealed 

envelop>e,  addressed  to at .  Each 

sealed  envelope  containing  a  BID  must  be 
plainly  marked  on  the  outside  as  BID  for 

and  the  envelope  should  bear  on  the 

outside  the  name  of  the  BIDDER,  his  address, 
his  license  number  if  applicable  and  the 
name  of  the  project  for  which  the  BID  is 
submitted.  If  forwarded  by  mail,  the  sealed 
envelope  containing  the  BID  must  be 
enclosed  in  another  envelope  addressed  to 
the  OWNER  at . 

All  BIDS  must  be  made  on  the  required 
BID  form.  All  blank  spaces  for  BID  prices 
must  be  filled  in,  in  ink  or  typewritten,  and 
the  BID  form  must  be  fully  completed  and 
executed  when  submitted.  Only  one  copy  of 
the  BID  form  is  required. 

The  OWNER  may  waive  any  informalities 
or  minor  defects  or  reject  any  and  all  BIDS. 
Any  BID  may  be  withdrawn  prior  to  the 
above  scheduled  time  for  the  opening  of 
BIDS  or  authorized  postponement  thereof. 
Any  BID  received  after  the  time  and  date 
specified  shall  not  be  considered.  No  BIDDER 
may  withdraw  a  BID  within  60  days  after  the 
actual  date  of  the  opening  thereof.  Should 
there  be  reasons  why  the  contract  cannot  be 
awarded  within  the  specified  period,  the 
time  may  be  extended  by  mutual  agreement 
between  the  OWNER  and  the  BIDDER. 

BIDDERS  must  satisfy  themselves  of  the 
accuracy  of  the  estimated  quantities  in  the 
BID  Schedule  by  examination  of  the  site  and 
a  review  of  the  drawings  and  specifications 
including  ADDENDA.  After  BIDS  have  been 
submitted,  the  BIDDER  shall  not  assert  that 
there  was  a  misunderstanding  concerning  the 
quantities  of  WORK  or  of  the  nature  of  the 
WORK  to  be  done. 

The  OWNER  shall  provide  to  BIDDERS 
prior  to  BIDDING,  all  information  which  is 
pertinent  to,  and  delineates  and  describes, 
the  land  owned  and  rights-of-way  acquired  or 
to  be  acquired. 

The  CONTRACT  DOCUMENTS  contain  the 
provisions  required  for  the  construction  of 
the  PROJECT.  Information  obtained  from  an 
officer,  agent,  or  employee  of  the  OWNER  or 
any  other  person  shall  not  affect  the  risks  or 
obligations  assumed  by  the  CONTRACTOR 
or  relieve  him  from  fulfilling  any  of  the 
conditions  of  the  contract. 

Each  BID  must  be  accompanied  by  a  BID 
bond  payable  to  the  OWNER  for  five  percent 
of  the  total  amount  of  the  BID.  As  soon  as  the 
BID  prices  have  been  compared,  the  OWNER 
will  return  the  BONDS  of  all  except  the  three 
lowest  responsible  BIDDERS.  When  the 
Agreement  is  executed  the  bonds  of  the  two 
remaining  unsuccessful  BIDDERS  will  be 
returned.  The  BID  BOND  of  the  successful 
BIDDER  will  be  retained  until  the  payment 
BOND  and  performance  BOND  have  been 


executed  and  approved,  after  which  it  will  be 
returned.  A  certified  check  may  be  used  in 
lieu  of  a  BID  BOND. 

A  performance  BOND  and  a  payment 
BOND,  each  in  the  amount  of  100  percent  of 
the  CONTRACT  PRICE,  with  a  corporate 
surety  approved  by  the  OWNER,  will  be 
required  for  the  faithful  performance  of  the 
contract. 

Attorneys-in-fact  who  sign  BID  BONDS  or 
payment  BONDS  and  performance  BONDS 
must  file  with  each  BOND  a  certified  and 
effective  dated  copy  of  their  power  of 
attorney. 

The  party  to  whom  the  contract  is  awarded 
will  be  required  to  execute  the  Agreement 
and  obtain  the  performance  BOND  and 
payment  BOND  within  ten  (10)  calendar  days 
from  the  date  when  the  NOTICE  OF  AWARD 
is  delivered  to  the  BIDDER.  The  NOTICE  OF 
AWARD  shall  be  accompanied  by  the 
necessary  Agreement  and  BOND  forms.  In 
case  of  failure  of  the  BIDDER  to  execute  the 
Agreement,  the  OWNER  may  at  his  option 
consider  the  BIDDER  in  default,  in  which 
case  the  BID  BOND  accompanying  the 
proposal  shall  become  the  property  of  the 
OWNER. 

The  OWNER  within  ten  (10)  days  of  receipt 
of  acceptable  performance  BOND,  payment 
BOND,  and  Agreement  signed  by  the  party  to 
whom  the  Agreement  was  awarded  shall  sign 
the  Agreement  and  return  to  such  party  an 
executed  duplicate  of  the  Agreement.  Should 
the  OWNER  not  execute  the  Agreement 
within  such  period,  the  BIDDER  may  by 
WRITTEN  NOTICE  withdraw  his  signed 
Agreement.  Such  notice  of  withdrawal  shall 
be  effective  upon  receipt  of  the  notice  by  the 
OWNER. 

The  NOTICE  TO  PROCEED  shall  be  issued 
within  ten  (10)  days  of  the  execution  of  the 
Agreement  by  the  OWNER.  Should  there  be 
reasons  why  the  NOTICE  TO  PROCEED 
cannot  be  issued  within  such  period,  the 
time  may  be  extended  by  mutual  agreement 
between  the  OWNER  and  the 
CONTRACTOR.  If  the  NOTICE  TO  PROCEED 
has  not  been  issued  within  the  ten  (10)  day 
period  or  within  the  period  mutually  agreed 
upon,  the  CONTRACTOR  may  terminate  the 
Agreement  without  further  liability  on  the 
part  of  either  party. 

The  OWNER  may  make  such  investigations 
as  he  deems  necessary  to  determine  the 
ability  of  the  BIDDER  to  perform  the  WORK, 
and  the  BIDDER  shall  ftirnish  to  the  OWNER 
all  such  information  and  data  for  this 
purpose  as  the  OWNER  may  request.  The 
OWNER  reserves  the  right  to  reject  any  BID 
if  the  evidence  submitted  by,  or  investigation 
of,  such  BIDDER  fails  to  satisfy  the  OWNER 
that  such  BIDDER  is  properly  qualified  to 
carry  out  the  obligations  of  the  Agreement 
and  to  complete  the  WORK  contemplated 
therein. 

A  conditional  or  qualified  BID  will  not  be 
accepted. 

Award  will  be  made  to  the  lowest 
responsible  BIDDER. 


All  applicable  laws,  ordinances,  and  the 
rules  and  regulations  of  all  authorities  having 
jurisdiction  over  construction  of  the 
PROJECT  shall  apply  to  the  contract 
throughout. 

Each  BIDDER  is  responsible  for  inspecting 
the  site  and  for  reading  and  being  thoroughly 
familiar  with  the  CONTRACT  DOCUMENTS. 
The  failure  or  omission  of  any  BIDDER  to  do 
any  of  the  foregoing  shall  in  no  way  relieve 
any  BIDDER  from  any  obligation  in  respect 
to  his  BID. 

Further,  the  BIDDER  agrees  to  abide  by  the 
requirements  under  Executive  Order  No. 
11246,  as  amended,  including  specifically 
the  provisions  of  the  equal  opportunity 
clause  set  forth  in  the  SUPPLEMENTAL 
GENERAL  CONDITIONS. 

The  low  BIDDER  shall  supply  the  names 
and  addresses  of  major  material  SUPPLIERS 
and  SUBCONTRACTORS  when  requested  to 
do  so  by  the  OWNER. 

Inspection  trips,  for  prospective  BIDDERS 
will  leave  from  the  office  of  the 


.His 


The  ENGINEER  is . 
address  is . 

Bid 

Proposal  of (hereinafter  called 

"BIDDER"),  organized  and  existing  under  the 

laws  of  the  State  of doing 

business  as .* 

To  the (hereinafter  called 

"OWNER"). 

In  compliance  with  your  Advertisement  for 
Bids.  BIDDER  hereby  proposes  to  perform  all 

WORK  for  the  construction  of in 

strict  accordance  with  the  CONTRACT 
DOCUMENTS,  within  the  time  set  forth 
therein,  and  at  the  prices  stated  below. 

By  submission  of  this  BID,  each  BIDDER 
certifies,  and  in  the  case  of  a  joint  BID  each 
party  thereto  certifies  as  to  his  own 
organization,  that  this  BID  has  been  arrived 
at  independently,  without  consultation, 
communication,  or  agreement  as  to  any 
matter  relating  to  this  BID  with  any  other 
BIDDER  or  with  any  competitor. 

BIDDER  hereby  agrees  to  commence 
WORK  under  this  contract  on  or  before  a  date 
to  be  specified  in  the  NOTICE  TO  PROCEED 
and  to  ftilly  complete  the  PROJECT  within 

consecutive  calendar  days 

thereafter.  BIDDER  further  agrees  to  pay  as 
liquidated  damages,  the  sum  of  $_ 


for  each  consecutive  calendar  day  thereafter 
as  provided  in  section  15  of  the  General 
Conditions. 

BIDDER  acknowledges  receipt  of  the 
following  ADDENDUM: 


BILUNG  CODE  3S10-24-P 


*  Insert  "a  corporation",  "a  partnership",  or  "an 
individual  as  applicable. 
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BIDDER  agrees  to  perform  all  the  work  described  in  the  CONTRACT  DOCUMENTS  for  the 
follcjwing  unit  prices  or  lump  sum: 

BID  SCHEDULE 

NOTE:  BIDS  shall  include  sales  tax  and  all  other  applicable  taxes  and  fees. 


NO.       ITEM 


UNIT       UNIT  PRICE       AMOUNT       TOTAL  PRICE 


TOTAL  OF  BID $ 

LU\fP  SUM  PRICE  (if  applicable)  $" 

Respectfully  submitted: 


(SEA  L  —  if  bid  is  a  corporation) 


Attes 


Title 


(if 
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BID  BOND 

KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  wc,  the  undersigned, , 

as  Principal,  and 


as  Surety,  are  hereby  held  and  firmly 


bound  unto_ 


as  OWNER  in  the  penal  sum  of 


for  payment  of  which,  well  and  truly  to  be  made,  wc  hereby  jointly  and  severally  bind  ourselves,  successors 
and  assigns. 

Signed,  this day  of. ,  19 . 

The  Condition  of  the  above  obligation  is  such  that  whereas  the  Principal  has  submitted  to 
a  certain  BID,  attached  hereto  and 

hereby  made  a  part  hereof  to  enter  into  a  contract  in  writing,  for  the 


NOW,  THEREFORE. 

(a)  If  said  BID  shall  be  rejected,  or 

(b)  If  said  BID  shall  be  accepted  and  the  Principal  shall  execute  and  deliver  a  con-tract  in  the 
Form  of  Contract  attached  hereto  (properly  completed  in  accordance  with  said  BID)  and  shall 
furnish  a  BOND  for  his  faithful  performance  of  said  contract,  and  for  the  payment  of  all 
persons  performing  labor  or  furnishing  materials  in  connection  therewith,  and  shall  in  all 
other  respects  perform  the  agreement  created  by  the  acceptance  of  said  BID, 

then,  this  obligation  shall  be  void,  otherwise  the  same  shall  remain  in  force  and  effect;  it  being  expressly 
understood  and  agreed  that  the  liability  of  the  Surety  for  any  and  all  claims  hereunder  shall,  m  no  event, 
exceed  the  penal  amount  of  this  obligation  as  herein  stated. 


The  Surety,  for  value  received,  hereby  stipulates  and  agrees  that  the  obligations  of  said  Surety  and  its  BOND 
shall  be  in  no  way  impaired  or  affected  by  any  extension  of  the  time  within  which  the  OWNER  may  accept 
such  BID;  and  said  Surety  does  hereby  waive  notice  of  any  such  extension. 
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N  WITNESS  WHEREOF,  the  Principal  and  the  Surety  have  hereunto  set  their  hands  and  seals,  and  such  of 
1  icm  as  are  corporations  have  caused  their  corporate  seals  to  be  hereto  affixed  and  these  presents  to  be  signed 
I  y  their  proper  officers,  the  day  and  year  first  set  forth  above. 


.(L.S.) 


Sway 


Ey:. 


D IPORTANT  --  Surety  companies  executing  BONDS  must  appear  on  the  Treasury  Department's  most 
ci  rrcnt  list  (circular  570  as  amended)  and  be  authorized  to  transact  business  in  the  state  where  the  project  is 
lo  ;ated. 


Exhibit  F-4 
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THIS  AGREEMENT,  made  this . 


AGREEMENT 


_dayof. 


^19. 


^by 


and  between . 


.  (hereinafter  called  "OWNER"), 


(Mane  of  Owner),  (ai  Iadivi4uil) 


and. 


doing  business  as  (an  individual,)  or  (a  partnership.)  or  (a 


corporation)  hereinafter  called  "CONTRACTOR". 

WITNESSETH:  That  for  and  in  consideration  of  the  payments  and  agreements  hereinafter  mentioned; 
1 .         The  CONTRACTOR  will  commence  and  complete  the  construction  of ; 


2.  The  CONTRACTOR  will  ftimish  all  of  the  material,  supplies,  tools,  equipment,  labor  and 
other  services  necessary  for  the  construction  and  completion  of  the  PROJECT  described  herein. 

3.  The  CONTRACTOR  will  commence  the  work  required  by  the  CONTRACT  DOCUMENTS 

within calendar  days  after  the  date  of  the  NOTICE  TO  PRO-CEED  and  will  complete  the  same 

within    !_  calendar  days  unless  the  period  for  completion  is  extended  otherwise  by  the 

CONTRACT  DOCUMENTS. 

4.  The  CONTRACTOR  agrees  to  perform  all  of  the  WORK  described  in  the  CON-  TRACT 
DOCUMENTS  and  comply  with  the  terms  therein  for  the  sum  of  $ ,  or  as  shown  in  the  BID 

schedule. 

5.  The  term  "CONTRACT  DOCUMENTS"  means  and  includes  the  following: 

(A)  Advertisement  for  BIDS 

(B)  Information  for  BIDDERS 

(C)  BID  

(D)  BID  BOND 

(E)  Agreement 

(F)  General  Conditions 

(G)  SUPPLEMENTAL  GENERAL  CONDITIONS 
(H)  Payment  BOND 

(I)       Performance  BOND 
(J)       NOTICE  OF  AWARD 
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(K)      NOTICE  TO  PROCEED 

(L)      CHANGE  ORDER 

(M)     DRAWINGS  prepared  by. 


_through_ 

.and  dated 

-19 

(N) 

SPECmCATIONS  prq>arcd 

or  issued  by 

dated. 

19 

(0) 

ADDENDA: 

No. 

_.  dated 

.19 

No. 

_,  dated 

.19 

No. 

_,  dated 

.19 

No. 

.dated 

.19 

No. 

_,  dated 

.19 

No. 

.dated 

.19 

numbered 


6.     The  OWNER  will  pay  to  the  CONTRACTOR  in  the  manner  and  at  such  times  as  set  fordi  in  the 
Genehd  Conditions  such  amounts  as  required  by  the  CONTRACT  DOCUMENTS. 

j    7.     This  Agreement  shall  be  binding  iipon  all  parties  hereto  and  their  respective  heirs,  executors, 

I 

administrators,  successors,  and  assigns. 

IN  WITNESS  WHEREOF,  the  parties  hereto  have  executed,  or  caused  to  be  executed  by  their  duly 

authorized  officials,  this  Agreement  in  ( , )  each  of  which  shall  be  deemed 


an  onginal  on  the  date  first  above  written. 


(MntaroTCapia) 


OWNER: 


BY 


Name 


T»J») 


Title 


(SEAEL) 
ATTtST: 
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Name 


(Me«eType) 


Title 


(SEAL) 
ATTEST: 


CONTRACTOR: 


BY 


Name 


(PkiKTyp*) 


Address 


Name 


(PloKType) 
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PERFORMANCE  BOND 

KNOW  ALL  MEN  BY  THESE  PRESENTS:  that 


(NamtorCaanaat) 


(AdAcaorCowno^ 


friii|inMiiii  r«iwiiiii|i  niitiiiiwi) 


_,  hereinafter  called  Principal,  and 


(Nmc  of  S<n9) 


hereinafter  called  Surety,  are  held  and  firmly  bound  unto 


(MmtoTOtiMr) 


(AdfeOK/OwBCr) 

herdnafter  called  OWNER,  in  the  penal  sum  of 


.Dollars,  ($. 


J 


in  lawful  money  of  the  United  States,  for  the  payment  of  which  sum  well  and  truly  to  be  made,  we 
bind]  ourselves,  successors,  and  assigns,  jointly  and  severally,  firmly  by  these  presents. 

THE  CONDITION  OF  THIS  OBLIGATION  is  such  that  whereas,  the  Principal  entered  into  a  certain 

contract  with  the  OWNER,  dated  the day  of ,  1 9 ,  a  copy  of 

which  is  hereto  attached  and  made  a  part  hereof  for  the  construction  of: 


NOW  THEREFORE,  if  the  Principal  shall  well,  truly  and  faithfiilly  perform  its  duties,  all  the 
undertakings,  covenants,  terms,  conditions,  and  agreements  of  said  contract  during  the  original  term 
thereof,  and  any  extensions  thereof  which  may  be  granted  by  the  OWNER,  with  or  without  notice  to 
the  Surety  and  during  the  one  year  guaranty  period,  and  if  he  shall  satisfy  all  claims  and  demands 
incurred  under  such  contract,  and  shall  fiilly  indemnify  and  save  harmless  the  OWNER  from  all  costs 
and  damages  which  it  may  suffer  by  reason  of  failure  to  do  so,  and  shall  reimburse  and  repay  the 
OWNER  all  outlay  and  expense  which  the  OWNER  may  incur  in  making  good  any  default,  then  this 
obligation  shall  be  void;  otherwise  to  remain  in  full  force  and  effect. 

PROVIDED  FURTHER,  that  the  said  surety,  for  value  received  hereby  stipulates  and  agrees  that  no 
change,  extension  of  time,  alteration  or  addition  to  the  terms  of  the  contract  or  to  the  WORK  to  be 
performed  thereunder  or  the  SPECIFICATIONS  accompanying  the  same  shall  in  any  way  affect  its 
obligation  on  this  BOND,  and  it  does  hereby  waive  notice  of  any  such  change,  extension  of  time, 
alteration  or  addition  to  the  terms  of  the  contract  or  to  the  WORK  or  to  the  SPECIFICATIONS. 
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PROVIDED,  FURTHF,R,  that  no  final  settlement  between  the  OWNER  and  the  CONTRACTOR 
shall  abridge  the  right  of  any  beneficiary  hereunder,  whose  claim  may  be  unsatisfied. 

TM  wi'i'MPflf!  WHPRFOF  this  instrument  is  executed  m                            counteroarts.  each 

(N«i*tr) 

one  of  which  shall  be  deemed 

an  original,  this  the  _ 

davof 

19 

ATTEST: 

fmdfd 

rimdpdSaatlKr 

By 

M 

(SEAL) 

(WiMaatoPriMipri) 
(AddMi) 

(Ad*<a) 

Smt, 

An'HST: 

SmqrSaraary 

(SEAL) 

CMmmmmSwhji) 

By 

(A4*«« 

(AM«4 

NOTE:        Date  of  BOND  must  not  be  prior  to  date  of  Contract 

If  CONTRACTOR  is  Partnership,  all  partners  should  execute  BOND. 

IMPORTANT:  Surety  companies  executing  BONDS  must  appear  on  the  Treasury  Department's  most 
current  list  (Circular  570  as  amended)  and  must  be  authorized  to  transact  business  in  the  state  where 
the  PROJECT  is  located. 


\' 
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PAYMENT  BOND 


KNOW  ALL  MEN  BY  THESE  PRESENTS:  that 


J  hereinafter  called  Principal,  and 


(NmctfSwajr) 


hereinafter  called  Surety,  are  held  and  firmly  bound  unto 


(NmcafOnv) 


(A«k«MorO«Mr) 

hereinafter  called  OWNER,  in  the  penal  sum  of. 


.Dollars,  ($_ 


J 


in  la^yful  money  of  the  United  States,  for  the  payment  of  which  sum  well  and  truly  to  be  made,  we 
bind  ourselves,  successors,  and  assigns,  jointly  and  severally,  firmly  by  these  presents. 

THE  CONDITION  OF  THIS  OBLIGATION  is  such  that  whereas,  the  Principal  entered  into  a  certain 

contract  with  the  OWNER,  dated  the day  of ,  19 ,  a  copy  of 

which  is  hereto  attached  and  made  a  part  hereof  for  the  construction  of: 


NOW  THEREFORE,  if  the  Principal  shall  promptly  make  payments  to  all  persons,  firms, 
SUBCONTRACTORS,  and  corporations  furnishing  materials  for  or  performing  labor  in  the 
prosecution  of  the  WORK  provided  for  in  such  contract,  and  any  authorized  extension  or  modification 
thereof,  including  all  amounts  due  for  materials,  lubricants,  oil,  gasoline,  coal  and  coke,  repairs  on 
machijery,  equipment  and  tools,  consumed  or  used  in  connection  with  the  construction  of  such 
WORf,  and  all  insurance  premiums  on  said  WORK,  and  for  all  labor,  performed  in  such  WORK 
whether  by  SUBCONTRACTOR  or  otherwise,  then  this  obhgation  shall  be  void;  otherwise  to  remain 
in  full  jforce  and  effect. 


life 


PROVIDED  FURTHER,  that  the  said  surety,  for  value  received  hereby  stipulates  and  agrees  that  no 
change,  extension  of  time,  alteration  or  addition  to  the  terms  of  the  contract  or  to  the  WORK  to  be 
performed  thereunder  or  the  SPECIFICATIONS  accompanying  the  same  shall  in  any  way  affect  its 
obligation  on  this  BOND,  and  it  does  hereby  waive  notice  of  any  such  change,  extension  of  time, 
alteration  or  addition  to  the  terms  of  the  <:ontract  or  to  the  WORK  or  to  the  SPECIFICATIONS. 
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PROVIDED,  FURTHER,  that  no  final  settlement  between  the  OWNER  and  the  CON-TRACTOR 
shall  abridge  the  right  of  any  beneficiary  hereunder,  whose  claim  may  be  unsatisfied. 


IN  WITNESS  WHEREOF,  this  instrument  is  executed  in 

one  of  which  shall  be  deemed  an  original,  this  the 

19 . 


(Nmibcr) 

day  of. 


counterparts,  each 


ATTEST: 


(SEAL) 


By. 


J«) 


(WiacHMtoPriadpil) 


(Adtkoi) 


Simy 


ATTEST: 


(Wiaoi  m  10  Smqr) 


(AAfcm) 


By. 


AaonMy-is-Faa 


NOTE:        Date  of  BOND  must  not  be  prior  to  date  of  Contract. 

If  CONTRACTOR  is  Partnership,  all  partners  should  execute  BOND. 

IMPORTANT:  Surety  companies  executing  BONDS  must  appear  on  the  Treasury  Department's  most 
current  list  (Circular  570  as  amended)  and  must  be  authorized  to  transact  business  in  the  state  where 
the  PROJECT  is  located. 


MLUNQ  CODE  3510-24-C 
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I  istnictions  and  Detail 

R  sports  and  Records 
Specifications 


ices  and  Facilities 
Testing 


,  Regulations 
Work,  Property,  Persons 
by  Contractor 
he  Work 
he  Contract  Price 

etion  and  Liquidated 

Work 
londitions 
of  Work,  Termination  and 

Contractor 

of  Final  Payment  as  Release 


ion 


/  uthority 
Ri  ?hts  of  Way 


General  Conditions 

1.  Definitions 

2.  Additional  I 

Drawings 

3.  Schedules. 

4.  Drawings  an 

5.  Shop  Drawirigs 

6.  Materials,  Serv 

7.  Inspection  ai  d 

8.  Substitution: 

9.  Patents 

10.  Surveys,  Pehnits 

11.  Protection 

12.  Supervisior 

13.  Changes  in 

14.  Changes  in 

15.  Time  for  Co^pl 

Damages 

16.  Correction  (Jf 

17.  Subsurface 

18.  Suspension 

Delay 

19.  Pajonents  tc 

20.  Acceptance 

21.  Insurance 

22.  Contract  Security 

23.  Assignment) 

24.  Indemnifies  I 

25.  Separate  Co  itracts 

26.  Subcontract  ng 

27.  Engineer's 

28.  Land  and 

29.  Guaranty 

30.  Arbitration 

31.  Taxes 

1.  Definitions 

1 . 1  Wherevi-  used  i  n  the  CONTRACT 
DOCUMENTS,  ihe  following  terms  shall  have 
the  meanings  indicated  which  shall  be 
applicable  to  bo  Lh  the  singular  and  plural 
thereof: 

1 . 2  ADDENt A— Written  or  graphic 
instruments  issued  prior  to  the  execution  of 
the  Agreement  ♦fhich  modify  or  interpret  the 
CONTRACT  DOCUMENTS,  DRAWINGS  and 
SPECIFICATIOiilS,  by  additions,  deletions, 
clarifications  orjcorrections. 

1.3  BID— The  offer  or  proposal  of  the 
BIDDER  submiti  ed  on  the  prescribed  form 
setting  forth  the  prices  for  the  WORK  to  be 
performed. 

1.4  BIDDER-— Any  person,  firm  or 
corporation  submitting  a  BID  for  the  WORK. 

1.5  BONDS--Bid,  Performance,  and 
Payment  Bonds  and  other  instruments  of 
security,  fumislied  by  the  CONTRACTOR 
and  his  surety  ii  i  accordance  with  the 
CONTRACT  DO  CUMENTS. 

1 .6  CHANGl :  ORDER— A  written  order  to 
the  CONTRACT  DR  authorizing  an  addition, 
deletion  or  revision  in  the  WORK  within  the 
general  scope  o?  the  CONTRACT 
DOCUMENTS,  ^r  authorizing  an  adjustment 
in  the  CONTRA^n"  PRICE  or  CONTRACT 
TIME. 

1.7  CONTRACT  DOCUMENTS— The 
contract,  includ  ng  Advertisement  For  Bids, 
Information  for  Jidders,  BID,  Bid  Bond. 
Agreement,  Payment  Bond,  Performance 
Bond,  NOTICE  0F  AWARD.  NOTICE  TO 
PROCEED,  CHAJNGE  ORDER,  DRAWINGS, 
SPECIFICATIOPfiS,  and  ADDENDA. 

1 . 8  CONTRACT  PRICE— The  tota  1  mon  ies 
payable  to  the  ODNTRACTOR  under  the 
terms  and  condfions  of  the  CONTRACT 
DOCUMENTS. 


1.9  CONTRACT  TIME— The  number  of 
calendar  days  stated  in  the  CONTRACT 
DOCUMENTS  for  the  completion  of  the 
WORK. 

1.10  CONTRACTOR— The  person,  firm  or 
corporation  with  whom  the  OWNER  has 
executed  the  Agreement. 

1.11  DRAWINGS— The  part  of  the 
CONTRACT  DOCUMENTS  which  show  the 
characteristics  and  scope  of  the  WORK  to  be 
performed  and  which  have  been  prepared  or 
approved  by  the  ENGINEER. 

1.12  ENGINEER— The  person,  firm  or 
corporation  named  as  such  in  the 
CONTRACT  DOCUMENTS. 

1.13  FIELD  ORDER— A  written  order 
effecting  a  change  in  the  WORK  not 
involving  an  adjustment  in  the  CONTRACT 
PRICE  or  an  extension  of  the  CONTRACT 
TIME,  issued  by  the  ENGINEER  to  the 
CONTRACTOR  during  construction. 

1.14  NOTICE  OF  AWARD— The  written 
notice  of  the  acceptance  of  the  BID  fiom  the 
OWNER  to  the  successful  BIDDER. 

1.15  NOTICE  TO  PROCEED— Written 
communication  issued  by  the  OWNER  to  the 
CONTRACTOR  authorizing  him  to  proceed 
with  the  WORK  and  establishing  the  date  of 
commencement  of  the  WORK. 

1.16  OWNER — A  public  or  quasi-public 
body  or  authority,  corporation,  association, 
partnership,  or  individual  for  whom  the 
WORK  is  to  be  performed. 

1.17  PROJECT— The  undertaking  to  be    , 
performed  as  provided  in  the  CONTRACT 
DOCUMENTS. 

1.18  RESIDENT  PROJECT 
REPRESENTATIVE— The  authorized 
representative  of  the  OWNER  who  is 
assigned  to  the  PROJECT  site  or  any  part 
thereof. 

1.19  SHOP  DRAWINGS— All  drawings, 
diagrams,  illustrations,  brochures,  schedules 
and  other  data  which  are  prepared  by  the 
CONTRACTOR,  a  SUBCONTRACTOR, 
manufacturer.  SUPPLIER  or  distributor, 
which  illustrate  how  sf>ecific  portions  of  the 
WORK  shall  be  fabricated  or  installed. 

1 .20  SPECIFICATIONS— A  part  of  the 
CONTRACT  DOCUMENTS  consisting  of 
written  descriptions  of  a  technical  nature  of 
materials,  equipment,  construction  systems, 
standards  and  workmanship. 

1.21  SUBCONTRACTOR— An  individual, 
firm  or  corporation  having  a  direct  contract 
with  the  CONTRACTOR  or  with  any  other 
SUBCONTRACTOR  for  the  performance  of  a 
part  of  the  work  at  the  site. 

1.22  SUBSTANTIAL  COMPLETION— 
That  date  as  certified  by  the  ENGINEER  when 
the  construction  of  the  PROJECT  or  a 
sp>ecified  part  thereof  is  sufficiently 
completed,  in  accordance  with  the 
CONTRACT  DOCUMENTS,  so  that  the 
PROJECT  or  specified  part  can  be  utilized  for 
the  purposes  for  which  it  is  intended. 

1.23  SUPPLEMENTAL  GENERAL 
CONDITIONS— Modifications  to  General 
Conditions  required  by  a  Federal  agency  for 
participation  in  the  PROJECT  and  approved 
by  the  agency  in  writing  prior  to  inclusion  in 
the  CONTRACT  DOCUMENTS,  or  such 
requirements  that  may  be  imposed  by 
applicable  state  laws. 

1.24  SUPPLIER— Any  person  or 
organization  who  supplies  materials  or 


equipment  for  the  WORK,  including  that 
fabricated  to  a  special  design,  but  who  does 
not  perform  labor  at  the  site. 

1.25  WORK— A 1 1  labor  necessary  to 
produce  the  con  struction  required  by  the 
CONTRACT  DOCUMENTS,  and  all  materials 
and  equipment  incorporated  or  to  be 
incorporated  in  the  PROJECT. 

1.26  WRITTEN  NOTICE— Any  notice  to 
any  party  of  the  Agreement  relative  to  any 
part  of  this  Agreement  in  writing  and 
considered  delivered  and  the  service  thereof 
completed,  when  posted  by  certified  or 
registered  mail  to  the  said  party  at  his  last 
given  address,  or  delivered  in  person  to  said 
party  or  his  authorized  representative  on  the 
WORK. 

2.  Additional  Instructions  and  Detail 
Drawings 

2.1  The  CONTRACTOR  may  be  furnished 
additional  instructions  and  detail  drawings, 
by  the  ENGINEER,  as  necessary  to  carry  out 
the  WORK  required  by  the  CONTRACT 
DOCUMENTS. 

2.2  The  additional  drawings  and 
instruction  thus  supplied  will  become  a  part 
of  the  CONTRACT  DOCUMENTS.  The 
CONTRACTOR  shall  carry  out  the  WORK  in 
accordance  with  the  additional  detail 
drawings  and  instructions. 

3.  Schedules,  Reports  and  Records 

3.1  The  CONTRACTOR  shall  submit  to 
the  OWNER  such  schedule  of  quantities  and 
costs,  progress  schedules,  payrolls,  reports, 
estimates,  records  and  other  data  where 
applicable  as  are  required  by  the  CONTRACT 
DOCUMENTS  for  the  WORK  to  be 
performed. 

3.2  Prior  to  the  first  partial  payment 
estimate  the  CONTRACTOR  shall  submit 
construction  progress  schedules  showing  the 
order  in  which  he  proposes  to  carry  on  the 
WORK,  including  dates  at  which  he  will  start 
the  various  parts  of  the  WORK,  estimated 
date  of  completion  of  each  part  and,  as 
applicable: 

3.2.1  The  dates  at  which  special  detail 
drawings  will  be  required;  and 

3.2.2  Respective  dates  for  submission  of 
SHOP  DRAWINGS,  the  beginning  of 
manufacture,  the  testing  and  the  installation 
of  materials,  supplies  and  equipment. 

3.3  The  CONTRACTOR  shall  also  submit 
a  schedule  of  payments  that  he  anticipates  he 
will  earn  during  the  course  of  the  WORK. 

4.  Drawings  and  Specifications 

4.1  The  intent  of  the  DRAWINGS  and 
SPECIFICATIONS  is  that  the  CONTRACTOR 
shall  furnish  all  labor,  materials,  tools, 
equipment,  and  transportation  necessary  for 
the  proper  execution  of  the  WORK  in 
accordance  with  the  CONTRACT 
DOCUMENTS  and  all  incidental  work 
necessary  to  complete  the  PROJECT  in  an 
acceptable  manner,  ready  for  use,  occupancy 
or  operation  by  the  OWNER. 

4.2  In  case  of  conflict  between  the 
DRAWINGS  and  SPECIFICATIONS,  the 
SPECIFICATIONS  shall  govern.  Figure 
dimensions  on  DRAWINGS  shall  govern  over 
scale  dimensions,  and  detailed  DRAWINGS 
shall  govern  over  general  DRAWINGS. 

4.3  Any  discrepancies  found  between  the 
DRAWINGS  and  SPECIHCATIONS  and  site 
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conditions  or  any  inconsistencies  or 
ambiguities  in  the  DRAWINGS  or 
SPECIFICATIONS  shall  be  inunediately 
reported  to  the  ENGINEER,  in  writing,  who 
shall  promptly  correct  such  inconsistencies 
or  ambiguities  in  writing.  WORK  done  by  the 
CONTRACTOR  after  his  discovery  of  such 
discrepancies,  inconsistencies  or  ambiguities 
shall  be  done  at  the  CONTRACTOR'S  risk. 

5.  Shop  Drawings 

5.1  The  CONTRACTOR  shall  provide 
SHOP  DRAWINGS  as  may  be  necessary  for 
the  prosecution  of  the  WORK  as  required  by 
the  CONTRACT  DOCUMENTS.  The 
ENGINEER  shall  promptly  review  all  SHOP 
DRAWINGS.  The  ENGINEER'S  approval  of 
any  SHOP  DRAWING  shall  not  release  the 
CONTRACTOR  from  responsibility  for 
deviations  from  the  CONTRACT 
DOCUMENTS.  The  approval  of  any  SHOP 
DRAWING  which  substantially  deviates  from 
the  requirement  of  the  CONTRACT 
DOCUMENTS  shall  be  evidenced  by  a 
CHANGE  ORDER. 

5.2  When  submitted  for  the  ENGINEER'S 
review,  SHOP  DRAWINGS  shall  bear  the 
CONTRACTOR'S  certification  that  he  has 
reviewed,  checked  and  approved  the  SHOP 
DRAWINGS  and  that  they  are  in 
conformance  with  the  requirements  of  the 
CONTRACT  DOCUMENTS. 

5 . 3  Portions  of  the  WORK  requiring  a 
SHOP  DRAWING  or  sample  submission  shall 
not  begin  unUl  the  SHOP  DRAWING  or 
submission  has  been  approved  by  the 
ENGINEER.  A  copy  of  each  approved  SHOP 
DRAWING  and  each  approved  sample  shall 
be  kept  in  good  order  by  the  CONTRACTOR 
at  the  site  and  shall  be  available  to  the 
ENGINEER. 

6.  Materials,  Services  and  Facilities 

6.1  It  is  understood  that,  except  as 
otherwise  specifically  stated  in  the 
CONTRACT  DOCUMENTS,  the 
CONTRACTOR  shall  provide  and  pay  for  all 
materials,  labor,  tools,  equipment,  water, 
light,  power,  transportation,  supervision, 
temporary  construction  of  any  nat\ire,  and  all 
other  services  and  facilities  of  any  nature 
whatsoever  necessary  to  execute,  complete, 
and  deliver  the  WORK  within  the  specified 
time. 

6.2  Materials  and  equipment  shall  be  so 
stored  as  to  insure  the  preservation  of  their 
quality  and  fitness  for  the  WORK.  Stored 
materials  and  equipment  to  be  incorporated 
in  the  WORK  shall  be  located  so  as  to 
facilitate  prompt  inspection. 

6.3  Manufactured  articles,  materials  and 
equipment  shall  be  applied,  installed, 
connected,  erected,  used,  cleaned  and 
conditioned  as  directed  by  the  manufacturer. 

6.4  Materials,  supplies  and  equipment 
shall  be  in  accordance  with  samples 
submitted  by  the  CONTRACTOR  and 
approved  by  the  ENGINEER. 

6.5  Materials,  supplies  or  equipment  to 
be  incorporated  into  the  WORK  shall  not  be 
purchased  by  the  CONTRACTOR  or  the 
SUBCONTRACTOR  subject  to  a  chattel 
mortgage  or  under  a  conditional  sale  contract 
or  other  agreement  by  which  an  interest  is 
retained  by  the  seller. 


7.  Inspection  and  Testing 

7.1  All  materials  and  equipment  used  in 
the  construction  of  the  PROJECT  shall  be 
subject  to  adequate  inspection  and  testing  in 
accordance  with  generally  accepted 
standards,  as  required  and  defined  in  the 
CONTRACT  DOCUMENTS. 

7.2  The  OWNER  shall  provide  all 
inspection  and  testing  services  not  required 
by  the  CONTRACT  DOCUMENTS. 

7.3  The  CONTRACTOR  shall  provide  at 
his  expense  the  testing  and  inspection 
services  required  by  the  CONTRACT 
DOCUMENTS. 

7.4  If  the  CONTRACT  DOCUMENTS, 
laws,  ordinances,  rules,  regulations  or  orders 
of  any  public  authority  having  jurisdiction 
require  any  WORK  to  specifically  be 
inspected,  tested,  or  approved  by  someone 
other  than  the  CONTRACTOR,  the 
CONTRACTOR  will  give  the  ENGINEER 
timely  notice  of  readiness.  The 
CONTRACTOR  will  then  ftimish  the 
ENGINEER  the  required  certificates  of 
inspection,  testing  or  approval. 

7.5  Inspections,  tests  or  approvals  by  the 
engineer  or  others  shall  not  relieve  the 
CONTRACTOR  ttom  his  obligations  to 
perform  the  WORK  in  accordance  with  the 
requirements  of  the  CONTRACT 
DOCUMENTS. 

7.6  The  ENGINEER  and  his 
representatives  will  at  all  times  have  access 
to  the  WORK.  In  addition,  authorized 
representatives  and  agents  of  any 
participating  Federal  or  state  agency  shall  be 
permitted  to  inspect  all  work,  materials, 
payrolls,  records  of  personnel,  invoices  of 
materials,  and  other  relevant  data  and 
records.  The  CONTRACTOR  will  provide 
proper  facilities  for  such  access  and 
observation  of  the  WORK  and  also  for  any 
inspection,  or  testing  thereof. 

7.7  If  any  WORK  is  covered  contrary  to 
the  written  instructions  of  the  ENGINEER  it 
must,  if  requested  by  the  ENGINEER,  be 
uncovered  for  his  observation  and  replaced  at 
the  CONTRACTOR'S  expense. 

7.8  If  the  ENGINEER  considers  it 
necessary  or  advisable  that  covered  WORK  be 
inspected  or  tested  by  others,  the 
CONTRACTOR,  at  the  ENGINEER'S  request, 
will  uncover,  expose  or  otherwise  make 
available  for  observation,  inspection  or 
testing  as  the  ENGINEER  may  require,  that 
portion  of  the  WORK  in  question,  furnishing 
all  necessary  labor,  materials,  tools,  and 
equipment.  If  it  is  found  that  such  WORK  is 
defective,  the  CONTRACTOR  will  bear  all 
the  expenses  of  such  uncovering,  exposure, 
observation,  inspection  and  testing  and  of 
satisfactory  reconstruction.  If.  however,  such 
WORK  is  not  found  to  be  defective,  the 
CONTRACTOR  will  be  allowed  an  increase 
in  the  CONTRACt  PRICE  or  an  extension  of 
the  CONTRACT  TIME,  or  both,  directly 
attributable  to  such  uncovering,  exposure, 
observation,  inspection,  testing  and 
reconstruction  and  an  appropriate  CHANGE 
ORDER  shall  be  issued. 

8.  Substitutions 

8.1    Whenever  a  material,  article  or  piece 
of  equipment  is  identified  on  the  DRAWINGS 
or  SPEOFICATIONS  by  reference  to  brand 
name  or  catalogue  number,  it  shall  be 


understood  that  this  is  referenced  for  the 
purpose  of  defining  the  performance  or  other 
salient  requirements  and  that  other  products 
of  equal  capacities,  quality  and  function  shall 
be  considered.  The  CONTRACTOR  may 
recommend  the  substitution  of  a  material, 
article,  or  piece  of  equipment  of  equal 
substance  and  function  for  those  referred  to 
in  the  CONTRACT  DOCUMENTS  by 
reference  to  brand  name  or  catalogue 
number,  and  if.  in  the  opinion  of  the 
ENGINEER,  such  material,  article,  or  piece  of 
equipment  is  of  equal  substance  and  function 
to  that  specified,  the  ENGINEER  may  approve 
its  substitution  and  use  by  the 
CONTRACTOR.  Any  cost  differential  shall  be 
deductible  bom  the  CONTRACT  PRICE  and 
the  CONTRACT  DOCUMENTS  shall  be 
appropriately  modified  by  CHANGE  ORDER. 
The  CONTRACTOR  warrants  that  if 
substitutes  are  approved,  no  major  changes  in 
the  function  or  general  design  of  the 
PROJECT  will  result.  Incidental  changes  or 
extra  component  parts  required  to 
accommodate  the  substitute  will  be  made  by 
the  CONTRACTOR  without  a  change  in  the 
CONTRACT  PRICE  or  CONTRACT  TIME. 

9.  Patents 

9.1    The  CONTRACTOR  shall  pay  all 
applicable  royalties  and  license  fees.  He  shall 
defend  all  suits  or  claims  for  infringement  of 
any  patent  rights  and  save  the  OWNER 
harmless  from  loss  on  account  thereof,  except 
that  the  OWNER  shall  be  responsible  for  any 
such  loss  when  a  particular  process,  design, 
or  the  product  of  a  particular  manufacturer 
or  manufactxirers  is  specified,  however  if  the 
CONTRACTOR  has  reason  to  believe  that  the 
design,  process  or  product  sf>ecified  is  an 
infringement  of  a  patent,  he  shall  be 
responsible  for  such  loss  unless  he  promptly 
gives  such  information  to  the  ENGINEER. 

10.  Surveys.  Permits,  Regulations 

10.1  The  OWNER  shall  furnish  all 
boundary  surveys  and  establish  all  base  lines 
for  locating  the  principal  component  parts  of 
the  WORK  toge&er  with  a  suitable  number 
of  bench  marks  adjacent  to  the  WORK  as 
shown  in  the  CONTRACT  DOCUMENTS. 
From  the  information  provided  by  the 
OWNER,  unless  otherwise  specified  in  the 
CONTRACT  DOCUMENTS,  the 
CONTRACTOR  shall  develop  and  make  all 
detail  surveys  needed  for  construction  such 
as  slope  stakes,  batter  boards,  stakes  for  pile 
locations  and  other  working  points,  lines, 
elevations  and  cut  sheets. 

10.2  The  CONTRACTOR  shall  carefully 
preserve  bench  marks,  reference  points  and 
stakes  and,  in  case  of  willful  or  careless 
destruction,  he  shall  be  charged  with  the 
resulting  expense  and  shall  be  responsible  for 
any  mistakes  that  may  be  caused  by  their 
unnecessary  loss  or  disturbance. 

10.3  Permits  and  licenses  of  a  temporary 
nature  necessary  for  the  prosecution  of  the 
WORK  shall  be  secured  and  paid  for  by  the 
CONTRACTOR  unless  otherwise  stated  in 
the  SUPPLEMENTAL  GENERAL 
CONDITIONS.  Permits,  licenses  and 
easements  for  permanent  structures  or 
permanent  changes  in  existing  facilities  shall 
he  secured  and  paid  for  by  the  OWNER, 
unless  otherwise  specified.  The 
CONTRACTOR  shall  give  all  notices  and 
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Section  13,  CHANGES 
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adjusted  as  provided  in 
IN  THE  WORK. 
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11.  Protection  c  f  Work,  Property  and  Persons 

11.1  The  CC INTRACTOR  will  be 
responsible  for  initiating,  maintaining  and 
supervising  all  safety  precautions  and 
programs  in  connection  with  the  WORK.  He 
will  take  all  necessary  precautions  for  the 
safety  of,  and  w  ill  provide  the  necessary 
protection  to  pisvent  damage,  injury  or  loss 
to  all  employee  i  on  the  WORK  and  other 
persons  who  m;  ly  be  affected  thereby,  all  the 
WORK  and  all  i  naterials  or  equipment  to  be 
incorporated  thsrein,  whether  in  storage  on 
or  off  the  site,  a  id  other  property  at  the  site 
or  adjacent  therjto,  including  trees,  shrubs, 
lawns,  walks,  pivements,  roadways, 
structures  and  i  tilities  not  designated  for 
removal,  reloca  ion  or  replacement  in  the 
course  ot  consti  action. 

11.2  The  CC  NTRACTOR  wi  1 1  comply 
with  all  applica  jle  laws,  ordinances,  rules, 
regulations  and  orders  of  any  public  body 
having  jurisdict  on.  He  will  erect  and 
maintain,  as  req  uired  by  the  conditions  and 
progress  of  the  fVORK.  all  necessary 
safeguards  for  safety  and  protection.  He  will 
notify  owners  of  adjacent  utilities  when 
prosecution  of  the  WORK  may  affect  them. 
The  CONTRACTOR  will  remedy  all  damage, 
injury  or  loss  to  any  property  caused  directly 
or  indirectly,  in  whole  or  in  part,  by  the 
CONTRACTORJ  any  SUBCONTRACTOR  or 
anyone  directly  or  indirectly  employed  by 
any  of  them  or  a  nyone  for  whose  acts  any  of 
them  be  liable,  ( xcept  damage  or  loss 
attributable  to  tje  fault  of  the  CONTRACT 
DOCUMENTS  or  to  the  acts  or  omissions  of 
the  OWNER  or  llie  ENGINEER  or  anyone 
employed  by  eil  ler  of  them  or  anyone  for 
whose  acts  eith<  r  of  them  may  be  liable,  and 
not  attributable,  directly  or  indirectly,  in 
whole  or  in  pari,  to  the  fault  or  negligence 
oftheCONTRAirrOR. 

11.3  In  emei  gencies  affecting  the  safety  of 
persons  or  the  V  rORK  or  property  at  the  site 
or  adjacent  thenito,  the  CONTRACTOR, 
without  sf)ecial  instruction  or  authorization 
from  the  ENGINfeER  or  OWNER,  shall  act  to 
prevent  threater  ed  damage,  injury  or  loss.  He 
will  give  the  ENIilNEER  prompt  WRITTEN 
NOTICE  of  any  lignificant  changes  in  the 
WORK  or  devial  ions  from  the  CONTRACT 
DOCUMENTS  c  lused  thereby,  and  a 
CHANGE  ORDEp  shall  thereupon  be  issued 
covering  the  changes  and  deviations 
involved. 

12.  Supervision 

12.1    The 
and  direct  the 
responsible  for 
techniques, 
construction, 
employ  and 
qualified  supervi 
shall  have  been 
CONTRACTOR 
representative  a 


by  Contractor 

\CTOR  will  supervise 
WORK.  He  will  be  solely 
e  means,  methods, 
sequences  and  procedures  of 

CONTRACTOR  will 
maihtain  on  the  WORK  a 

isor  or  superintendent  who 
designated  in  writing  by  the 
is  the  CONTRACTOR'S 
the  site.  The  supervisor 


shall  have  full  authority  to  act  on  behalf  of 
the  CONTRACTOR  and  all  communications 
given  to  the  supervisor  shall  be  as  binding  as 
if  given  to  the  CONTRACTOR.  The 
supervisor  shall  be  present  on  the  site  at  all 
times  as  required  to  perform  adequate 
supervision  and  coordination  of  the  WORK. 

13.  Changes  in  the  Work 

13.1  The  OWNER  may  at  any  time,  as  the 
need  arises,  order  changes  within  the  scope 
of  the  WORK  without  invalidating  the 
Agreement.  If  such  changes  increase  or 
decrease  the  amount  due  under  the 
CONTRACT  DOCUMENTS,  or  in  the  time 
required  for  performance  of  the  WORK,  an 
equitable  adjustment  shall  be  authorized  by 
CHANGE  ORDER. 

13.2  The  ENGINEER,  also,  may  at  any 
time,  by  issuing  a  FIELD  ORDER,  make 
changes  in  the  details  of  the  WORK.  The 
CONTRACTOR  shall  proceed  with  the 
performance  of  any  changes  in  the  WORK  so 
ordered  by  the  ENGINEER  unless  the 
CONTRACTOR  believes  that  such  FIELD 
ORDER  entitles  him  to  a  change  in 
CONTRACT  PRICE  or  TIME,  or  both,  in 
which  event  he  shall  give  the  ENGINEER 
WRITTEN  NOTICE  thereof  within  seven  (7) 
days  after  the  receipt  of  the  ordered  change. 
Thereafter  the  CONTRACTOR  shall 
document  the  basis  for  the  change  in 
CONTRACT  PRICE  or  TIME  within  thirty 
(30)  days.  The  CONTRACTOR  shall  not 
execute  such  changes  pending  the  receipt  of 
an  executed  CHANGE  ORDER  or  further 
instruction  6x)m  the  OWNER. 

14.  Changes  in  Contract  Price 

14.1    The  CONTRACT  PRICE  may  be 
changed  only  by  a  CHANGE  ORDER.  The 
value  of  any  WORK  covered  by  a  CHANGE 
ORDER  or  of  any  claim  for  increase  or 
decrease  in  the  CONTRACT  PRICE  shall  be 
determined  by  one  or  more  of  the  following 
methods  in  the  order  of  precedence  listed 
below: 

(a)  Unit  prices  previously  approved. 

(b)  An  agreed  lump  sum. 

(c)  The  actual  cost  for  labor,  direct 
overhead,  materials,  supplies,  equipment, 
and  other  services  necessary  to  complete  the 
work.  In  addition  there  shall  be  added  an 
amount  to  be  agreed  upon  but  not  to  exceed 
fifteen  (15)  percent  of  the  actual  cost  of  the 
WORK  to  cover  the  cost  of  general  overhead 
and  profit. 

15.  Time  For  Completion  and  Liquidated 
Damages 

15.1  The  date  of  beginning  and  the  time 
for  completion  of  the  WORK  are  essential 
conditions  of  the  CONTRACT  DOCUMENTS 
and  the  WORK  embraced  shall  be 
commenced  on  a  date  specified  in  the 
NOTICE  TO  PROCEED. 

15.2  The  CONTRACTOR  will  proceed 
with  the  WORK  at  such  rate  of  progress  to 
insure  full  completion  within  the 
CONTRACT  TIME.  It  is  expressly  understood 
and  agreed,  by  and  between  the 
CONTRACTOR  and  the  OWNER,  that  the 
CONTRACT  TIME  for  the  compleUon  of  the 
WORK  described  herein  is  a  reasonable  time, 
taking  into  consideration  the  average  climatic 
and  economic  conditions  and  other  factors 
prevailing  in  the  locality  of  the  WORK. 


15.3  If  the  CONTRACTOR  shall  fail  to 
complete  the  WORK  within  the  CONTRACT 
TIME,  or  extension  of  time  granted  by  the 
OWNER,  then  the  CONTRACTOR  will  pay  to 
the  OWNER  the  amount  for  liquidated 
damages  as  specified  in  the  BID  for  each 
calendar  day  that  the  CONTRACTOR  shall  be 
in  default  after  the  time  stipulated  in  the 
CONTRACT  DOCUMENTS. 

15.4  The  CONTRACTOR  shall  not  be 
charged  with  liquidated  damages  or  any 
excess  cost  when  the  delay  in  completion  of 
the  WORK  is  due  to  the  following,  and  the 
CONTRACTOR  has  promptly  given 
WRITTEN  NOTICE  of  such  delay  to  the 
OWNER  or  ENGINEER. 

15.4.1  To  any  preference,  priority  or 
allocation  order  duly  issued  by  the  OWNER. 

15.4.2  To  unforeseeable  causes  beyond 
the  control  and  without  the  fault  or 
negligence  of  the  CONTRACTOR,  including 
but  not  restricted  to,  acts  of  God,  or  of  the 
public  enemy,  acts  of  the  OWNER,  acts  of 
another  CONTRACTOR  in"  the  performance 
of  a  contract  with  the  OWNER,  fires,  floods, 
epidemics,  quarantine  restrictions,  strikes, 
freight  embargoes,  and  abnormal  and 
unforeseeable  weather:  and 

15.4.3  To  any  delays  of 
SUBCONTRACTORS  occasioned  by  any  of 
the  causes  specified  in  paragraphs  15.4.1  and 
15.4.2  of  this  article. 

16.  Correction  of  Work 

16.1  The  CONTRACTOR  shall  promptly 
remove  &t)m  the  premises  all  WORK  rejected 
by  the  ENGINEER  for  failure  to  comply  with 
the  CONTRACT  DOCUMENTS,  whether 
incorporated  in  the  construction  or  not,  and 
the  CONTRACTOR  shall  promptly  replace 
and  reexecute  the  WORK  in  accordance  with 
the  CONTRACT  DOCUMENTS  and  without 
expense  to  the  OWNER  and  shall  bear  the 
expense  of  making  good  all  WORK  of  other 
CONTRACTORS  destroyed  or  damaged  by 
such  removal  or  replacement. 

16.2  All  removal  and  replacement  WORK 
shall  be  done  at  the  CONTRACTOR'S 
expense.  If  the  CONTRACTOR  does  not  take 
action  to  remove  such  rejected  WORK  within 
ten  (10)  days  after  receipt  of  WRITTEN 
NOTICE,  the  OWNER  may  remove  such 
WORK  and  store  the  materials  at  the  expense 
of  the  CONTRACTOR. 

17.  Subsurface  Conditions 

17.1  The  CONTRACTOR  shall  promptly, 
and  before  such  conditions  are  disturbed, 
except  in  the  event  of  an  emergency,  notify 
the  OWNER  by  WRITTEN  NOTICE  of: 

17.1.1  Subsurface  or  latent  physical 
conditions  at  the  site  differing  materially 
from  those  indicated  in  the  CONTRACT 
DOCUMENTS:  or 

17.1.2  Unknown  physical  conditions  at  the 
site,  of  an  unusual  nature,  differing 
materially  from  those  ordinarily  encountered 
and  generally  recognized  as  inherent  in 
WORK  of  the  character  provided  for  in  the 
CONTRACT  DOCUMENTS. 

17.2  The  OWNER  shall  promptly 
investigate  the  conditions,  and  if  he  finds 
that  such  conditions  do  so  materially  differ 
and  cause  an  increase  or  decrease  in  the  cost 
of,  or  in  the  time  required  for,  performance 
of  the  WORK,  an  equitable  adjustment  shall 
be  made  and  the  CONTRACT  DOCUMENTS 
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shall  be  modified  by  a  CHANGE  ORDER.  Any 
claim  of  the  CONTRACTOR  for  adjustment 
hereunder  shall  not  be  allowed  unless  he  has 
given  the  required  WRITTEN  NOTICE; 
provided  that  the  OWNER  may,  if  he 
determines  the  facts  so  justify,  consider  and 
adjust  any  such  claims  asserted  before  the 
date  of  final  payment. 
18.  Suspension  of  Work,  Termination  and 
Delay 

18.1  The  OWNER  may  suspend  the 
WORK  or  any  portion  thereof  for  a  period  of 
not  more  than  ninety  days  or  such  further 
time  as  agreed  upon  by  the  CONTRACTOR 
by  WRITTEN  NOTICE  to  the  CONTRACTOR 
and  the  ENGINEER  which  notice  shall  fix  the 
date  on  which  WORK  shall  be  resumed.  The 
CONTRACTOR  will  resume  that  WORK  on 
the  date  so  fixed.  The  CONTRACTOR  will  be 
allowed  an  increase  in  the  CONTRACT 
PRICE  or  an  extension  of  the  CONTRACT 
TIME,  or  both,  directly  attributable  to  any 
suspension. 

18.2  If  the  CONTRACTOR  is  adjudged  as 
bankrupt  or  insolvent,  or  if  he  makes  a 
general  assignment  for  the  benefit  of  his 
creditors,  or  if  a  trustee  or  receiver  is 
appointed  for  the  CONTRACTOR  or  for  any 
of  his  property,  or  if  he  files  a  petition  to  take 
advantage  of  any  debtor's  act,  or  to  reorganize 
under  the  bankruptcy  or  appHcable  laws,  or 
if  he  repeatedly  fails  to  supply  sufficient 
skilled  workmen  or  suitable  materials  or 
equipment,  or  if  he  repeatedly  fails  to  make 
prompt  payments  to  SUBCONTRACTORS  or 
for  labor,  materials  or  equipment  or  if  he 
disregards  laws,  ordinances,  rules, 
regulations  or  orders  of  any  public  body 
having  jurisdiction  of  the  WORK  or  if  he 
disregards  the  authority  of  the  ENGINEER,  or 
if  he  otherwise  violates  any  provision  of  the 
CONTRACT  DOCUMENTS,  then  the  OWNER 
may,  without  prejudice  to  any  other  right  or 
remedy  and  after  giving  the  CONTRACTOR 
and  his  surety  a  minimum  of  ten  (10)  days 
from  delivery  of  a  WRITTEN  NOTICE, 
terminate  the  services  of  the  CONTRACTOR 
and  take  possession  of  the  PROJECT  and  of 
all  materials,  equipment,  tools,  construction 
equipment  and  machinery,  thereon  owned  by 
the  CONTRACTOR,  and  finish  the  WORK  by 
whatever  method  he  may  deem  expedient.  In 
such  case  the  CONTRACTOR  shall  not  be 
entitled  to  receive  any  further  payment  until 
the  WORK  is  finished.  If  the  unpaid  balance 
of  the  CONTRACT  PRICE  exceeds  the  direct 
and  indirect  costs  of  completing  the 
PROJECT,  including  compensation  for 
additional  professional  services,  such  excess 
SHALL  BE  PAID  TO  THE  CONTRACTOR.  If 
such  costs  exceed  such  unpaid  balance,  the 
CONTRACTOR  will  pay  the  difference  to  the 
OWNER.  Such  costs  incurred  by  the  OWNER 
will  be  determined  by  the  ENGINEER  and 
incorporated  in  a  CHANGE  ORDER. 

18.3  Where  the  CONTRACTOR'S  services 
have  been  so  terminated  by  the  OWNER,  said 
termination  shall  not  affect  any  right  of  the 
OWNER  against  the  CONTRACTOR  then 
existing  or  which  may  thereafter  accrue.  Any 
retention  or  payment  of  monies  by  the 
OWNER  due  the  CONTRACTOR  will  not 
release  the  CONTRACTOR  from  compliance 
with  the  CONTRACT  DOCUMENTS. 

18.4  After  ten  (10)  days  from  delivery  of 
a  WRITTEN  NOTICE  to  the  CONTRACTOR 


and  the  ENGINEER,  the  OWNER  may, 
without  cause  and  without  prejudice  to  any 
other  right  or  remedy,  elect  to  abandon  the 
PROJECT  and  terminate  the  Contract.  In  such 
case,  the  CONTRACTOR  shall  be  paid  for  all 
WORK  executed  and  any  expense  sustained 
plus  reasonable  profit. 

18.5  If,  through  no  act  or  fault  of  the 
CONTRACTOR,  the  WORK  is  suspended  for 
a  period  of  more  than  ninety  (90)  days  by  the 
OWNER  or  under  an  order  of  court  or  other 
public  authority,  or  the  ENGINEER  fails  to 
act  on  any  request  for  payment  within  thirty 
(30)  days  after  it  is  submitted  or  the  OWNER 
fails  to  pay  the  CONTRACTOR  substantially 
the  sum  approved  by  the  ENGINEER  or 
awarded  by  arbitrators  within  thirty  (30)  days 
of  its  approval  and  presentation,  then  the 
CONTRACTOR  may,  after  ten  (10)  days  from 
delivery  of  a  WRITTEN  NOTICE  to  the 
OWNER  and  the  ENGINEER,  terminate  the 
CONTRACT  and  recover  from  the  OWNER 
payment  for  all  WORK  executed  and  all 
expenses  sustained.  In  addition  and  in  lieu 
of  terminating  the  CONTRACT,  if  the 
ENGINEER  has  failed  to  act  on  a  request  for 
payment  or  if  the  OWNER  has  failed  to  make 
any  payment  as  aforesaid,  the  CONTRACTOR 
may  upon  ten  (10)  days  vmtten  notice  to  the 
OWNER  and  the  ENGINEER  stop  the  WORK 
until  he  has  been  paid  all  amounts  then  due, 
in  which  event  and  upon  resumption  of  the 
WORK,  CHANGE  ORDERS  shall  be  issued  for 
adjusting  the  CONTRACT  PRICE  or 
extending  the  CONTRACT  TIME  or  both  to 
comjjensate  for  the  costs  and  delays 
attributable  to  the  stoppage  of  the  WORK. 

18.6  If  the  performance  of  all  or  any 
portion  of  the  WORK  is  suspended,  delayed, 
or  interrupted  as  a  result  of  a  failure  of  the 
OWNER  or  ENGINEER  to  act  within  the  time 
specified  in  the  CONTRACT  DOCUMENTS, 
or  if  no  time  is  specified,  within  a  reasonable 
time,  an  adjustment  in  the  CONTRACT 
PRICE  or  an  extension  of  the  CONTRACT 
TIME,  or  both,  shall  be  made  by  CHANGE 
ORDER  to  compensate  the  CONTRACTOR  for 
the  costs  and  delays  necessarily  caused  by 
the  failure  of  the  OWNER  or  ENGINEER. 

19.  Payments  to  Contractor 

19.1    At  least  ten  (10)  days  before  each 
progress  payment  falls  due  (but  not  more 
often  than  once  a  month),  the  CONTRACTOR 
will  submit  to  the  ENGINEER  a  partial 
payment  estimate  filled  out  and  signed  by  the 
CONTRACTOR  covering  the  WORK 
performed  during  the  period  covered  by  the 
partial  payment  estimate  and  supported  by 
such  data  as  the  ENGINEER  may  reasonably 
require.  If  payment  is  requested  on  the  basis 
of  materials  and  equipment  not  incorporated 
in  the  WORK  but  delivered  and  suitably 
stored  at  or  near  the  site,  the  partial  payment 
estimate  shall  also  be  accompanied  by  such 
supporting  data,  satisfactory  to  the  OWNER, 
as  will  establish  the  OWNER'S  title  to  the 
material  and  equipment  and  protect  his 
interest  therein,  including  applicable 
insurance.  The  ENGINEER  will,  within  ten 
(10)  days  after  receipt  of  each  partial 
payment  estimate,  either  indicate  in  writing 
his  approval  of  payment  and  present  the 
partial  payment  estimate  to  the  OWNER,  or 
return  the  partial  payment  estimate  to  the 
CONTRACTOR  indicating  in  writing  his 
reasons  for  refusing  to  approve  payment.  In 


the  latter  case,  the  CONTRACTOR  may  make 
the  necessary  corrections  and  resubmit  the 
partial  payment  estimate.  The  OWNER  will, 
within  ten  (10)  days  of  presentation  to  him 
of  an  approved  partial  payment  estimate,  pay 
the  CONTRACTOR  a  progress  payment  on 
the  basis  of  the  approved  partial  payment 
estimate.  The  OWNER  shall  retain  ten  (10) 
percent  of  the  amount  of  each  payment  until 
final  completion  and  acceptance  of  all  work 
covered  by  the  CONTRACT  DOCUMENTS. 
The  OWNER  at  any  time,  however,  after  fifly 
(50)  percent  of  the  WORK  has  been 
completed,  if  he  finds  that  satisfactory 
progress  is  being  made,  shall  reduce 
retainage  to  five  (5%)  percent  on  the  current 
and  remaining  estimates.  When  the  WORK  is 
substantially  complete  (operational  or 
beneficial  occupancy),  the  retained  amount 
may  be  further  reduced  below  five  (5)  percent 
to  only  that  amount  necessary  to  assure 
completion.  On  completion  and  acceptance 
of  a  part  of  the  WORK  on  which  the  price  is 
stated  separately  in  the  CONTRACT 
DOCUMENTS,  payment  may  be  made  in  fulU 
including  retained  percentages,  less 
authorized  deductions. 

19.2  The  request  for  payment  may  also 
include  an  allowance  for  the  cost  of  such 
major  materials  and  equipment  which  are 
suitably,  stored  either  at  or  near  the  site. 

19.3  Prior  to  SUBSTANTIAL 
COMPLETION,  the  OWNER,  with  the 
approval  of  the  ENGINEER  and  with  the 
concurrence  of  the -CONTRACTOR,  may  use 
any  completed  or  substantially  completed 
portions  of  the  WORK.  Such  use  shall  not 
constitute  an  acceptance  of  such  portions  of 
the  WORK. 

19.4  The  OWNER  shall  have  the  right  to 
enter  the  premises  for  the  piupose  of  doing 
work  not  covered  by  the  CONTRACT 
DOCUMENTS.  This  provision  shall  not  be 
construed  as  relieving  the  CONTRACTOR  of 
the  sole  responsibility  for  the  care  and 
protection  of  the  WORK,  or  the  restoration  of 
any  damaged  WORK  except  such  as  may  be 
caused  by  agents  or  employees  of  the 
OWNER. 

19.5  Upon  completion  and  acceptance  of 
the  WORK,  the  ENGINEER  shall  issue  a 
certificate  attached  lo  the  final  payment 
request  that  the  WORK  has  been  accepted  by 
him  under  the  conditions  of  the  CONTRACT 
DOCUMENTS.  The  entire  balance  found  to 
be  due  the  CONTRACTOR,  including  the 
retained  percentages,  but  except  such  sums 
as  may  be  lawfully  retained  by  the  OWNER, 
shall  be  paid  to  the  CONTRACTOR  within 
thirty  (30)  days  of  completion  and  acceptance 
of  the  WORK. 

19.6  The  CONTRACTOR  will  indemnify 
and  save  the  OWNER  or  the  OWNER'S  agents 
harmless  from  all  claims  growing  out  of  the 
lawful  demands  of  SUBCONTRACTORS, 
laborers,  workmen,  mechanics,  materialmen, 
and  furnishers  of  machinery  and  parts 
thereof,  equipment,  tools,  and  all  supplies, 
incurred  in  the  furtherance  of  the 
performance  of  the  WORK.  The 
CONTRACTOR  shall,  at  the  OWNER'S 
request,  furnish  satisfactory  evidence  that  all 
obligations  of  the  nature  designated  above 
have  been  paid,  discharged,  or  waived.  If  the 
CONTRACTOR  fails  to  do  so  the  OWNER 
ir/dy,  after  having  notified  the 
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21.1.5    Claims  for  damages  because  of 
injury  to  or  destruction  of  tangible  property, 
including  loss  of  use  resulting  therefrom. 

21.2  Certificates  of  Insurance  acceptable 
to  the  OWNER  shall  be  filed  with  the 
OWNER  prior  to  commencement  of  the 
WORK.  These  Certificates  shall  contain  a 
provision  that  coverages  afforded  under  the 
policies  will  not  be  canceled  unless  at  least 
fifteen  (15)  days  prior  WRITTEN  NO'HCE  has 
been  given  to  the  OWNER. 

21.3  The  CONTRACTOR  shall  procure 
and  maintain,  at  his  own  expense,  during  the 
CONTRACT  TIME,  liability  insurance  as 
hereinafter  specified; 

21.3.1     CONTRACTOR'S  General  Public 
Liability  and  Property  Damage  Insurance 
including  vehicle  coverage  issued  to  the 
CONTRACTOR  and  protecting  him  from  all 
claims  for  personal  injury,  including  death, 
and  all  claims  for  destruction  of  or  damage 
to  property,  arising  out  of  or  in  connection 
with  any  operations  under  the  CONTRACT 
DOCUMENTS,  whether  such  operations  be 
by  himself  or  by  any  SUBCONTRACTOR 
under  him,  or  anyone  directly  or  indirectly 
employed  by  the  CONTRACTOR  or  by  a 
SUBCONTRACTOR  under  him.  Insurance 
shall  be  written  with  a  limit  of  liability  of  not 
less  than.  S500.000  for  all  damages  arising 
out  of  bodily  injury,  including  death,  at  any 
time  resulting  therefrom,  sustained  by  any 
one  person  in  any  one  accident;  and  a  limit 
of  liability  of  not  less  than  $500,000  aggregate 
for  any  such  damages  sustained  by  two  or 
more  persons  in  any  one  accident.  Insurance 
shall  be  written  with  a  limit  of  liability  of  not 
less  than  $200,000  for  all  property  damage 
sustained  by  any  one  person  in  any  one 
accident;  and  a  limit  of  liability  of  not  less 
than  $200,000  aggregate  for  any  such  damage 
sustained  by  two  or  more  persons  in  any  one 
accident. 

21.3.2     The  CONTRACTOR  shall  acquire 
and  maintain,  if  applicable.  Fire  and 
Extended  Coverage  insurance  upon  the 
PROJECT  to  the  hill  insurable  value  thereof 
for  the  benefit  of  the  OWNER,  the 
CONTRACTOR,  and  SUBCONTRACTORS  as 
their  interest  may  appear.  This  provision 
shall  in  no  way  release  the  CONTRACTOR  or 
CONTRACTOR'S  surety  from  obligations 
under  the  CONTRACT  DOCUMENTS  to  fully 
complete  the  PROJECT. 

21.4     The  CONTRACTOR  shall  procure 
and  maintain  at  his  own  expense,  during  the 
CONTRACT  TIME,  in  accordance  with  the 
provisions  of  the  laws  of  the  state  in  which 
the  work  is  performed.  Workmen's 
Compensation  Insurance,  including 
occupational  disease  provisions,  for  all  of  his 
employees  at  the  site  of  the  PROJECT  and  in 
case  any  work  is  sublet,  the  CONTRACTOR 
shall  require  such  SUBCONTRACTOR 
similarly  to  provide  Workmen's 
Compensation  Insurance,  including 
occupational  disease  provisions  for  all  of  the 
latter's  employees  unless  such  employees  are 
covered  by  the  protection  afforded  by  the 
CONTRACTOR.  In  case  any  class  of 
employees  engaged  in  hazardous  work  under 
this  contract  at  the  site  of  the  PROJECT  is  not 
protected  under  Workmen's  Compensation 
statute,  the  CONTRACTOR  shall  provide, 
and  shall  cause  each  SUBCONTRACTOR  to 
provide,  adequate  and  suitable  insurance  for 


the  protection  of  his  employees  not  otherwise 
protected. 

21.5    The  CONTRACTOR  shall  secure,  if 
applicable.  "All  Risk"  type  Builder's  Risk 
Insurance  for  WORK  to  be  performed.  Unless 
specifically  authorized  by  the  OWNER,  the 
amount  of  such  insurance  shall  not  be  less 
than  the  CONTRACT  PRICE  totaled  in  the 
BID.  The  policy  shall  cover  not  less  than  the 
losses  due  to  fire,  explosion,  hail,  lightning, 
vandalism,  malicious  mischief,  wind, 
collapse,  riot,  aircraft,  and  smoke  during  the 
CONTRACT  TIME,  and  until  the  WORK  is 
accepted  by  the  OWNER.  The  policy  shall 
name  as  the  insured  the  CONTRACTOR,  the 
ENGINEER,  and  the  OWNER. 

22.  Confract  Security 

22.1    The  CONTRACTOR  shall  within  ten 
(10)  days  after  the  receipt  of  the  NOTICE  OF 
AWARD  furnish  the  OWNER  with  a 
Performance  Bond  and  a  Payment  Bond  in 
penal  sums  equal  to  the  amount  of  the 
CONTRACT  PRICE,  conditioned  upon  the 
performance  by  the  CONTRACTOR  of  all 
undertakings,  covenants,  terms,  conditions 
and  agreements  of  the  CONTRACT 
DOCUMENTS,  and  upon  the  prompt 
payment  by  the  CONTRACTOR  to  all  persons 
supplying  labor  and  materials  in  the 
prosecution  of  the  WORK  provided  by  the 
CONTRACT  DOCUMENTS.  Such  BONDS 
shall  be  executed  by  the  CONTRACTOR  and 
a  corporate  bonding  company  licensed  to 
transact  such  business  in  the  state  in  which 
the  WORK  is  to  be  performed  and  named  on 
the  current  list  of  "Surety  Companies 
Acceptable  on  Federal  Bonds"  as  published 
in  the  Treasury  Department  Circular  Number 
570.  The  expense  of  these  BONDS  shall  be 
borne  by  the  CONTRACTOR.  If  at  any  time 
a  surety  on  any  such  BOND  is  declared  a 
bankrupt  or  loses  its  right  to  do  business  in 
the  state  in  which  the  WORK  is  to  be 
performed  or  is  removed  from  the  list  of 
Surety  Companies  accepted  on  Federal 
BONDS.  CONTRACTOR  shall  within  ten  (10) 
days  after  notice  from  the  OWNER  to  do  so, 
substitute  an  acceptable  BOND  (or  BONDS) 
in  such  form  and  sum  and  signed  by  such 
other  surety  or  sureties  as  may  be  satisfactory 
to  the  OWNER.  The  premiums  on  such 
BOND  shall  be  paid  by  the  CONTRACTOR. 
No  further  payments  shall  be  deemed  due 
nor  shall  be  made  until  the  new  surety  or 
sureties  shall  have  furnished  an  acceptable 
BOND  to  the  OWNER. 

23.  Assignments 

23.1     Neither  the  CONTRACTOR  nor  the 
OWNER  shall  sell,  transfer,  assign  or 
otherwise  dispose  of  the  Contract  or  any 
portion  thereof  or  of  his  right,  title  or  interest 
therein,  or  his  obligations  thereunder, 
without  written  consent  of  the  other  party. 

24.  Indemnification 

24.1    The  CONTRACTOR  will  indemnify 
and  hold  harmless  the  OWNER  and  the 
ENGINEER  and  their  agents  and  employees 
from  and  against  all  claims,  damages,  losses 
and  expenses  including  attorney's  fees 
arising  out  of  or  resulting  from  the 
performance  of  the  WORK,  provided  that  any 
such  claims,  damage,  loss  or  expense  is 
attributable  to  bodily  injury  sickness,  disease 
or  death,  or  to  injury  to  or  destruction  of 
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tangible  property  including  the  loss  of  use 
resulting  therefrom;  and  is  caused  in  whole 
or  in  part  by  any  negligent  or  willful  act  or 
omission  of  the  CONTRACTOR,  and 
SUBCONTRACTOR,  anyone  directly  or 
indirectly  employed  by  any  of  them  or 
anyone  for  whose  acts  any  of  them  may  be 
liable. 

24.2  In  any  and  all  claims  against  the 
OWNER  or  the  ENGINEER,  or  any  of  their 
agents  or  employees,  by  any  employee  of  the 
CONTRACTOR,  any  SUBCONTRAC-TOR. 
anyone  directly  or  indirectly  employed  by 
any  of  them,  or  anyone  for  whose  acts  any 
of  them  may  be  liable,  the  indemnification 
obligation  shall  not  be  limited  in  any  way  by 
any  limitation  on  the  amount  or  type  of 
damages,  compensation  or  benefits  payable 
by  or  for  the  CONTRACTOR  or  any 
SUBCONTRACTOR  under  workmen's 
compensation  acts,  disability  benefit  acts  or 
other  employee  benefits  acts. 

24.3  The  obligation  of  the  CONTRACTOR 
under  this  paragraph  shall  not  extend  to  the 
liability  of  the  ENGINEER,  his  agents  or 
employees  arising  out  of  the  preparation  or 
approval  of  maps,  DRAWINGS,  opinions, 
reports,  surveys,  CHANGE  ORDERS,  designs 
or  SPECIFICATIONS. 

25.  Separate  Contracts 

25.1  The  OWNER  reserves  the  right  to  let 
other  contracts  in  connection  with  this 
PROJECT.  The  CONTRACTOR  shall  afford 
other  CONTRACTORS  reasonable 
opportunity  for  the  introduction  and  storage 
of  their  materials  and  the  execution  of  their 
WORK,  and  shall  properly  connect  and 
coordinate  his  WORK  with  theirs.  If  the 
proper  execution  or  results  of  any  part  of  the 
CONTRACTOR'S  WORK  depends  upon  the 
WORK  of  any  other  CONTRACTOR,  the 
CONTRACTOR  shall  inspect  and  promptly 
report  to  the  ENGINEER  any  defects  in  such 
WORK  that  render  it  unsuitable  for  such 
proper  execution  and  results. 

25.2  The  OWNER  may  perform  additiond 
WORK  related  to  the  PROJECT  by  himself,  or 
he  may  let  other  contracts  containing 
provisions  similar  to  these.  The 
CONTRACTOR  will  afford  the  other 
CONTRACTORS  who  are  parties  to  such 
Contracts  (or  the  OWNER,  if  he  is  performing 
the  additional  WORK  himself),  reasonable 
opportunity  for  the  introduction  and  storage 
of  materials  and  equipment  and  the 
execution  of  WORK,  and  shall  properly 
connect  and  coordinate  his  WORK  with 
theirs. 

25.3  If  the  performance  of  additional 
WORK  by  other  CONTRACTORS  or  the 
OWNER  is  not  noted  in  the  CONTRACT 
DOCUMENTS  prior  to  the  execution  of  the 
CONTRACT,  written  notice  thereof  shall  be 
given  to  the  CONTRACTOR  prior  to  starting 
any  such  additional  WORK.  If  the 
CONTRACTOR  believes  that  the  perform- 
ance of  such  additional  WORK  by  the 
OWNER  or  others  involves  him  in  additional 
expense  or  entitles  him  to  an  extension  of  the 
CONTRACT  TIME,  he  may  make  a  claim 
therefor  as  provided  in  Sections  14  and  IS. 


26.  Subcontracting 

26.1  The  CONTRACTOR  may  utilize  the 
services  of  specialty  SUBCONTRACTORS  on 
those  parts  of  the  WORK  which,  under 
normal  contracting  practices,  are  performed 
by  specialty  SUBCONTRACTORS. 

26.2  The  CONTRACTOR  shall  not  award 
WORK  to  SUBCONTRACTOR(s).  in  excess  of 
fifty  (50%)  percent  of  the  CONTRACT  PRICE, 
without  prior  written  approval  of  the 
OWNER. 

26.3  The  CONTRACTOR  shall  be  ftilly 
responsible  to  the  OWNER  for  the  acts  and 
omissions  of  his  SUBCONTRACTORS,  and  of 
persons  either  directly  or  indirectly 
employed  by  them,  as  he  is  for  the  acts  and 
omissions  of  persons  directly  employed  by 
him. 

26.4  The  CONTRACTOR  shall  cause 
appropriate  provisions  to  be  inserted  in  all 
subcontracts  relative  to  the  WORK  to  bind 
SUBCONTRACTORS  to  the  CONTRACTOR 
by  the  terms  of  the  CONTRACT 
DOCUMENTS  insofar  as  applicable  to  the 
WORK  of  SUBCONTRACTORS  and  to  give 
the  CONTRACTOR  the  same  power  as 
regards  terminating  any  subcontract  that  the 
OWNER  may  exercise  over  the 
CONTRACTOR  under  any  provision  of  the 
CONTRACT  DOCUMENTS. 

26.5  Nothing  contained  in  this 
CONTRACT  shall  create  any  contractual 
relation  between  any  SUBCONTRACTOR 
and  the  OWNER. 

27.  Engineer's  Authority 

27.1  The  ENGINEER  shall  act  as  the 
OWNER'S  representative  during  the 
construction  period.  He  shall  decide 
questions  which  may  arise  as  to  quality  and 
acceptability  of  materials  furnished  and 
WORK  performed.  He  shall  interpret  the 
intent  of  the  CONTRACT  DOCUMENTS  in  a 
fzii  and  tinbiased  manner.  The  ENGINEER 
will  make  visits  to  the  site  and  determine  if 
the  WORK  is  proceeding  in  accordance  with 
the  CONTRACT  DOCUMENTS. 

27.2  The  CONTRACTOR  will  be  held 
strictly  to  the  intent  of  the  CONTRACT 
DOCUMENTS  in  regard  to  the  quality  of 
materials,  workmanship  and  execution  of  the 
WORK.  Inspections  may  be  made  at  the 
factory  or  fabrication  plant  of  the  source  of 
material  supply. 

27.3  The  ENGINEER  will  not  be 
responsible  for  the  construction  means, 
controls,  techniques,  sequences,  procedures, 
or  construction  safety. 

27.4  The  ENGINEER  shall  promptly  make 
decisions  relative  to  interpretation  of  the 
CONTRACT  DOCUMENTS. 

28.  Land  and  Rights-of-Way 

28.1  Prior  to  issuance  of  NOTICE  TO 
PROCEED,  the  OWNER  shall  obtain  all  land 
and  rights-of-way  necessary  for  carrying  out 
and  for  the  ccHnpletion  of  the  WORK  to  be 
performed  pursuant  to  the  CONTRACT 
DOCUMENTS,  unless  otherwise  mutually 
agreed. 

28.2  The  OWNER  shall  provide  to  the 
CONTRACTOR  information  which  delineates 
and  describes  the  lands  owned  and  rights-of- 
way  acquired. 


28.3    The  CONTRACTOR  shall  provide  at 
his  own  expense  and  without  liability  to  the 
OWNER  any  additional  land  and  access 
thereto  that  the  CONTRACTOR  may  desire 
for  temporary  construction  facilities,  or  for 
storage  of  materials. 

29.  Guaranty 

29.1    The  CONTRACTOR  shall  guarantee 
all  materials  and  equipment  furnished  and 
WORK  performed  for  a  period  of  one  (1)  year 
from  the  date  of  SUBSTANTIAL, 
COMPLETION.  The  CONTRACTOR  warrants 
and  guarantees  for  a  period  of  one  (l)  year 
from  the  date  of  SUBSTANTIAL 
COMPLETION  of  the  system  that  the 
completed  system  is  free  from  all  defects  due 
to  faulty  materials  or  workmanship  and  the 
CONTRACTOR  shall  promptly  make  such 
corrections  as  may  be  necessary  by  reason  of 
such  defects  including  the  repairs  of  any 
damage  to  other  parts  of  the  system  resulting 
from  such  defects.  The  OWNER  will  give 
notice  of  observed  defects  with  reasonable 
promptness.  In  the  event  that  the 
CONTRACTOR  should  fail  to  make  such 
repairs,  adjustments,  or  other  WORK  that 
may  be  made  necessary  by  such  defects,  the 
OWNER  may  do  so  and  charge  the 
CONTRACTOR  the  cost  thereby  inciured. 
The  Performance  BOND  shall  remain  in  full 
force  and  effect  through  the  guarantee  period. 

30.  Arbitration 

30.1  All  claims,  disputes  and  other 
matters  in  question  arising  out  of.  or  relating 
to,  the  CONTRACT  DOCUMENTS  or  the 
breach  thereof,  except  for  claims  which  have 
been  waived  by  the  making  and  acceptance 
of  final  payment  as  provided  by  Section  20, 
shall  be  decided  by  arbitration  in  accordance 
with  the  Construction  Industry  Arbitration 
Rules  of  the  American  Arbitration 
Association.  This  agreement  to  arbitrate  shall 
be  specifically  enforceable  under  the 
prevailing  arbitration  law.  The  award 
rendered  by  the  arbitrators  shall  be  filial,  and 
judgment  may  be  entered  upon  it  in  any 
court  having  jurisdiction  thereof 

30.2  Notice  of  the  demand  for  arbitration 
shall  be  filed  in  writing  with  the  other  party 
to  the  CONTRACT  DOCUMENTS  and  with 
the  American  Arbitration  Association,  and  a 
copy  shall  be  filed  with  the  ENGINEER. 
Demand  for  arbitration  shall  in  no  event  be 
made  an  any  claim,  dispute  or  other  matter 
in  question  which  would  be  barred  by  the 
applicable  statute  of  limitations. 

30.3  The  CONTRACTOR  will  carry  on  the 
WORK  and  maintain  the  progress  schedule 
during  any  arbitration  proceedings,  unless 
otherwise  mutually  agreed  in  vmting. 

31.  Taxes 

31.1     The  CONTRACTOR  will  pay  all 
sales,  consumer,  use  and  other  similar  taxes 
required  by  the  law  of  the  place  where  the 
WORK  is  performed. 
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PPLICATION 
FOR  PAYMENT 

AIA  DOCUMENT  G702 


OWNER  n 

ARCHITECT  □ 

CONTRACTOR  D 

FIELD  D 

OTHER  D 


PROJECT: 
TC  :  (Owner) 


ARCHITECT: 


1    DATE  OF  APPLICATION: 
APPLICATION  NO: 

PERIOD  FROM: 


TO: 


S<  M*  Of: 

. 

County  of: 

TIte  und«r«ignad  csrtifwt  that  th«  Work  horain  has  baan 
cqmplatad  in  accordanca  with  tha  Contract  Documar«ta, 
that  all  anvHirns  hava  baan  paid  for  Kama  «vtMch  pravi- 
oga  Cartificata*  for  Paymant  wara  laauad  and  paymams 
re^aivad,  and  that  tha  currant  paymant  ia  now  dua. 


C<  ntractor 


A^drasa 




By 


Data 


Svjbschbad  and  sworn  bafora  me  this 

day  of  ,19 

Ndtary  PubHc: 


AppKcatioo  is  mada  for  Payment,  aa  shown  balow, 
in  conrfaction  with  this  Contract. 


TOTAL  COMPLETED  TO  DATE  (F  below) 
STORED  MATERIALS  (aaa  attached  Hat) 
TOTAL  COMPLETED  &  STORED 
RETAINAGE  % 

TOTAL  EARNED  LESS  RETAINAGE 
LESS  PREVIOUS  PAYMENTS 
CURRENT  PAYMENT  OUE 


M 

Co 

mmission  Expires: 

ITf 
A 

u 

1 

DESCRIPTION  Of  WORK 

■ 

SCHEDULED 
VALUE 

C 

PREVIOUS 

APPLICATIONS 

0 

THIS 
APPLICATION 

E 

COMPLETE 
D 
%           TO  DATE 

F 

BALANCE 

TO  FINISH 

G 

" 

SUB  TOTAL  OR  TOTAL 

Federal  Register /Vol.  64,  No.  22 /Wednesday,  February  3,  1999 /Rules  and  Regulations  5413 


§ 

i 

1j  ? 


It  i 


s 

< 

Vi 


A.  3 


I 


I 


\ 


I 

01 

J 

3 


1 

£    l| 

s| 

31 

J 

' 

1 

^ 

% 

5 

\ 

*• 

^ 

^ 

■■ 

£     11 

-      OJ 

S    l%E 

-    II 

\ 

* 

c 

1 

1 

r 

— 

i 

< 

c 

I 

2 

3 

! 

— 

— 

S 

g     >    3 

o 

M 

o 

M 

o 

M 

o 

M 

o 

M 

o 

M 

o 

M 

o 

W) 

5 

W) 

O 

M 

^ 

J 

1 

1 

1 

» 

» 

£ 

^Jl 

s 

a 

^ 

5 

6 

a 

4  1 

i 

i 

\ 

1 

z 

z 

* 

2 

5414  Federal  Register /Vol.  64,  No.  22 /Wednesday,  February  3.  1999 /Rules  and  Regulations 


z 

< 

u 

2 


u 

ec 
< 


u. 

ID 

z 

W 

o 
(ti 
(3 

Z 

u. 
u 

a: 
III 

z 


111 

CVS 

Hi 

11 


Q      £4 

<      ti  s 
o.       J,  S 

is 


[2     I 


^ 


1 

3 


i  s 


11 

ii 


37  s: 

-  .2  y 

a.  ^  U 

is  ^ 
f  g 


i 
f 

■8? 
6 


I  . 


e 


1 

£ 

1 

I 

r 


mi 

I' 


1»| 


111 
8    i  J 


£ 


i 


• : 

>>  5 
3 


I  til 

1^ 


1^ 


g 


I  rife 

^    8  .£    w 


I 


CA 


A. 

s 

I 

< 


n 


H 

fi 
II 

a 


III 

ill 

I  1  J! 
a  ^  <» 

Sl- 
ain 


sji 


Federal  Register/Vol.  64,  No.  22 / Wednesday,  February  3,  1999/Rules  and  Regulations  5415 


NOTICE  OF  AWARD 


To: 


PROJECT  Description: 


The  OWNER  has  considered  the  BID  submiRed  by  you  for  the  above  described  WORK  in  response  to  its  Advertisement  for  Bids 
dated ,  19 _,  and  information  for  Bidders. 

You  are  hereby  notified  that  your  BID  has  been  accepted  for  items  in  the  amount  of  S . 


You  are  required  by  the  Information  for  Bidders  to  execute  the  Agreement  and  furnish  the  required  CONTRACTOR '  S  Performance 

BOND,  Payment  BOND  and  certificates  of  insurance  within  ten  (10)  calendar  days  from  the  date  of  this  Notice  to  you. 

If  you  fail  to  execute  said  Agreement  and  to  furnish  said  BONDS,  within  ten  ( 10)  days  from  the  date  of  this  Notice,  said  OWNER 

will  be  entitled  to  consider  all  your  rights  arising  out  of  the  OWNER'S  acceptance  of  your  BID  as  abandoned  and  as  a  forfeiture 

of  you  BID  BOND.  The  OWNER  will  be  entitled  to  such  rights  as  may  be  granted  by  law. 

You  are  required  to  return  an  acknowledged  copy  of  this  NOTICE  OF  AWARD  to  the  OWNER. 


Dated  this 


.  day  of. 


19 


Owner 


By 


Tide 


ACCEPTANCE  OF  NOTICE 
Receipt  of  die  above  NOTICE  OF  AWARD  is  hereby  acknowledged 


by 

this  the, 

By      _ 
Title   _ 


day  of. 


^19. 
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dated 


To: 


NOTICE  TO  PROCEED 

Date:  


.Project: 


You  are  hereby  notified  to  commence  WORK  in  accordance  wiA  the  Agreement 
,  19 ,  on  or  before ,  19 ,  and  you  are  to  complete  the  WORK  Avithin 


,  consecutive  calendar  days  thereafter.  The  date  of  completion  of  all  WORK  is  therefore 

19 . 


By 


Title 


ACCEPTANCE  OF  NOTICE 
Receipt  of  the  above  NOTICE  TO  PROCEED  is  hereby  acknowledged 


by. 


this  the 


dayof . 


^19. 


By. 
Title 
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CHANGE  ORDER 


Order  No. 
Date:  


Agreement  Date: 


NAME  OF  PROJECT: 


OWNER: 


CONTRACTOR: 


The  following  changes  are  hereby  made  to  the  CONTRACT  DOCUMENTS: 


Justification: 


Change  to  CONTRACT  PRICE: 
Original  CONTRACT  PRICE  $ 


Current  CONTRACT  PRICE  adjusted  by  previous  CHANGE  ORDER  $ 


The  CONTRACT  PRICE  due  to  this  CHANGE  ORDER  will  be  (increased)  (decreased) 

by:$ . 

The  new  CONTRACT  PRICE  including  this  CHANGE  ORDER  will  be  S . 

Change  to  CONTRACT  TIME: 

The  CONTRACT  TIME  will  be  (increased)  (decreased)  by calendar  days. 

The  date  for  completion  of  all  work  will  be (Date). 

Approvals  Reauired: 

To  be  effective  this  Order  must  be  approved  by  the  Federal  agency  if  it  changes  the  scope  or  objective  of  the 

PROJECT,  or  as  may  otherwise  be  required  by  the  SUPPLEMENTAL  GENERAL  CONDITIONS. 


Requested  by: 


Recommended  by: 

Ordered  by:  

Accepted  by: 


Federal  Agency  Approval  (where  applicable) 


Exhibit  G — [Reserved] 
Exhibit  H— {Reserved] 
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FINAL  ACCEPTANCE  REPORT 


EDA  Award  Number: 
Contract  Title: 


Contract  # of Contracts 

Contract  Award  Date: 


The  following  persons  were  present  during  the  inspection: 


Architect/Engineer: 
Owner: 


Contractor: 

Economic  Development  Representative: 
Other: 


RECITAL 


The  work  performed  under  this  contract  was  inspected  on for  the    purpose  of 

determimng  acceptability  of  construction.    The  Date  of  Acceptance  is  hereby  established  as 


Defmition  of  the  term  "Date  of  Acceptance":  The  Date  of  Acceptance"  is  the  date  which  the  Owner 
may  occupy  and/or  use  the  facility  tor  the  purpose  for  which  it  is  intended  in  accordance  with  the 
contract  documents  and  all  work  for  the  facility  has  been  conmleted  with  the  exception  of  minor 
cleanup  and  minor  corrective  action  as  shown  in  the  Architect/Engineer's  list  made  during  the  final 
inspection. 


Architect/Engineer 


Signature 


T5ate 


The  Contractor  agrees  that  the  Date  of  Acceptance  is  also  the  date  of  commencement  of  all  warranties  required  by 
the  contract  documents  and  that  he,  the  Contractor,  has  released  all  liens  on  the  project,  including  materialmen  and 
mechanics  liens  or  others  filed  by  the  Contractor.  The  Contractor  will  complete  the  work  on  the  Architect/Engineer's 
hst  of  mindr  cleanup  and  corrective  work  within days  of  the  Date  of  Acceptance. 


Contractor 


Signature 


Date 


The  Owner  accepts  the  work  as  complete  and  will  assume  full  possession  thereof  at 

(time)  on (date). 


Owner 


Signature 


DitT 
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SAMPLE 

QUARTERLY  PERFORMANCE  REPORT 

This  rq)ort  is  for: 

EDA  Project  No.  Date  of  report  preparation:_ 

Period  covered  by  this  report:         to 

Report  number  "" 

Grantee:  


NameAddress 
Grantee's  Authorized  Representative: 


Grantee's  Architect/Engineer: 


Name 
Titir 


Name 

Address 

Current  status  of  the  project: 
YESNO 


1 .  Is  the  Grantee's  share  of  expected  project  cost  on  hand  or  immediately  available? 
If  not,  explain  in  the  Narrative  section  on  the  next  page  why  funds  are  not  available 

and  of  when  the  funds  give  an  estimate  here, of  when  the  funds  arc 

expected  to  be  on  hand. 

2.  Has  all  land,  rights-of-way,  and  easements  necessary  for  the  project  been 
acquired?  If  not,  explain  in  the  Narrative  section  on  the  next  page  what  is  causing  the 

delay  and  give  an  estimate  here, of  when  the  problem  will  be 

resolved. 

3.  Are  any  problems  expected  in  meeting  any  of  the  Special  Conditions  to  the  EDA 
Grant  Offer?  If  so,  explain  in  the  Narrative  section  on  the  next  page  giving  an 
estimated  date  for  satisfying  each  Special  Condition  if  a  delay  is  expected. 


4.  The  EDA  approved  date  for  completion  of  design  is, 
completed?  If  so,  give  date  of  completion, 
give  date  here, 


.  Is  the  design 

If  design  is  not  completed, 

of  expected  completion.  If  expected  date  is  later  than 


me  EDA  approved  date,  the  Grantee  will  be  required  to  secure  a  formal  time 
extension  from  EDA. 


5.      The  EDA  approved  date  for  start  of  construction  is 


.  Has 

construction  starte(i?  If  construction  has  started,  the  date  was    .  If 

construction  has  not  started,  the  estimated  date  for  start  of  construction  is 

_^ ^_.  If  the  expected  date  is  later  than  the  EDA  approved  date,  the  Grantee 

will  be  reouired  to  secure  a  formal  time  extension  from  EDA. 
6.    The  EDA  approved  date  for  completion  of  construction  is  Is 

construction  complete?  If  construction  is  complete,  the  date  of  completion  was 
.    If  construction  is  not  complete,  the  estimated  date  for  completion 

%.  If  the  estimated  date  for 


is 


and  the  percent  of  completion  is 


construction  completion  is  later  than  the  EDA  approved  date,  the  Grantee  will  be 
required  to  secure  a  formal  time  extension  from  EDA. 

If  not  previously  furnished  to  EDA  please  include  the  following  date  when  applicable: 

Architect/Engineer  Agreement  executed: 
Design  started: 


Design  approved  by  EDA: 
Advertisement  for  construction  bids: 

Construction  bid  opening:  

Construction  bid  award: 
Issue  of  Notice  to  ProceeJT" 
Construction  start:  


Design  completed: 
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Construction  completion: 
Acceptance  of  facility  by  Grantee: 
Warranty  start: 


Final  payment  request: 


Warranty  end: 


NARRATIVE 

PkOBLEMS  BEING  EXPERIENCED: 

/  CnON  TAKEN: 

A  CnON  RECOMMENDED: 


NOTE:  If  more  space  is  needed  for  the  above  narrative,  attach  a  separate  sheet. 
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I, 


SAMPLE 

U.S.  DEPARTMENT  OF  COMMERCE 
ECONOMIC  DEVELOPMENT  ADMINISTRATION 

ARCHITECT/ENGINEER'S  CERTinCATE 

Project  No. 


.   Architect/Engineer  for  Ae 
certify  that  the  foUowing  plans  and  siTCcifications  (check 


i^ropriate  item): 


Sheets  numbered 


a  Site  Plan 


o  Archittctaral 
O  Structural 


o  Mechanical 
D  Electrical 


n  Equipment 


n  Other  (identify) 


(a)  Are  adequate  and  suitable  for,  and  are  in  conformity  with,  the  project  contemplated  in  the  approved  apphcation. 

(b)  Comply  with  applicable  State  and  local  laws,  ordinances,  and  regulations  pertaining  to  standards  of  construction  and  safety,  and 
have  been  approved  by: 

AUTHORITYDATE  OF  APPROVAL 


Approved: 
Architect/EngineeiOwncr 


License  NumberAddressDate 


5422 


t 
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SAMPLE 

Form  ED-126  (Rev.  4-4-72) 

U.S.  DEPARTMENT  OF  COMMERCE 
ECONOMIC  DEVELOPMENT  ADMINISTRATION 

CERTIFICATE  OF  GRANTEE/BORROWER'S  ATTORNEY 


,  the  undersigned, 


a(  ;ting  legal  representative  of  _ 


_,  the  duly  authorized  and 
do  hereby  certify 


as  follows: 

I  ^ave  examined  the  attached  contracts  and  surety  bonds  and  the  manner  of  execution  thereof,  and  I  am 
of  the  opinion  that  each  of  the  aforesaid  agreements  has  been  duly  executed  by  the  proper  parties  thereto  acting 
through  their  duly  authorized  representatives;  that  said  representatives  have  full  power  and  authority  to  execute 
said  agreements  on  behalf  of  the  respective  parties  named  thereon;  and  that  the  foregoing  agreements  constitute 
valid  and  legally  binding  obligations  upon  the  parties  executing  the  same  in  accorcknce  with  terms,  conditions 
and  provisions  thereof 


Date: 
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Applicant:. 
Contact: 


Information  Normally  Required  for 
EPA/State  Certiflcation  as  to  Adequacy  of  Treatment 


EDA  Award  No. 


Telephone: 


Project  Description: 


Sanitary  Sewage  Contribution 


Estimate  of  flows: 
Type  of  sewage: 

Estimate  of  flows: 


Storm  Sewer  Contribution 


Projection  of  Type  of  Tenants  for  Industrial  Developments 

Type  of  Tenants:  i_ 

Quantity  of  flows: . 


Strength  of  flows: 

Receiving  Sewage  Treatment  Plant 

Name  of  Receiving  Plant: 

NPDES  Number: 

Design  Capacity:  ■ 


Effluent  Disposal  Capacity: 
Current  Flows: 
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COl 

Fed! 

PlO| 

EDd 

App\ 

RE  PERFORMANCE  MEASURES 

nd  Spoosofing  Agency:  Economic  I 

nm:              TirLE  I FDBUC  WC 
ATirLEIXIMPLEM 

PnieaNo.: 
wvalDitte: 

GRANTEE  ORGANIZATION: 

1.  OranutName: 

2.  Adidresr. 

3.  Telephone: 

4.  Fax: 

5.  E-mulAddTMr 
6    Cootact  Pefson: 

7.  Prejeet  LocatiaB: 

8.  GlSCoofdnmeiifavailaUe 
for  Profect  Locatkn: 

EDA  PROJECT  BUDGET: 

1.  EDA  Project  Bu4get: 

EDAFtukb 

Apptiamt 

Local  Fluids 

Statf 

Other  Federal 

Other 

Toud  Prajea  Dottan: 

OUTCOMES  (ACTUAL)  REPO] 

1.  Construction  Schedule: 

a.  Start  Dates: 

b.  Completion  Dates: 

2.  Constniction  Jbtm  Created: 

REPORT                                          Page  1  of  2 

tefdi^ment  AAninistntioo 

RKS  AND  DEVELOPMENT  FAOLITIES 
\ESTAnGN  CONSTRUCTION  PROJECTS 

Reporting  Period:  O  Project  Coii4>letioii  03  yean  O  6 
yean                                                                                                     . 
Short  Project  Description'.                                                                          ' 

L 

" 

Name: 
Title: 

County f                  State/                     Zq>Code 

n. 

Approved                        Final  (Actual) 

- 

QL 

S                                $ 

ITED  AT  PROJECT  COMPLETION  ONLY: 

Estimated                       Final  (Actual) 
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COSE  PERFORMANCE  MEASURES  REFCWT 
TITLE  I/TTTLE  EC  CCmSTRUCTION  FACILITIES 


Pi{e2of2 


EDA  Projea  No.: 


TV. 


OUTCOMES  (ACTUAL)  REPORTED  AT  PROJECT  COMPLEHON  AND  AT  3  YEARS  AND  6 
YEARS  AFTER  PROJECT  COMPLEnON. 


Direct 


Indirect 


1.  Penmnent  Jobs 

ft.  Created:  __^.^__^^    ^^^.^____ 

b.  Retained  (smred):  

c.  Toldjobs:  

d.  If  you  used  a  mnlt^dier  to  detemiae  indirect  jobs,  Aow  die  nailtiplier  here: 

2.  Additioaal  doUars  iavested:  Direct  hdirect 


). 


a.  Private  t 

b.  Local  puUic: 

c.  Slate: 

d.  OdierFedeial: 

e.  Totals: 


f.  If  you  used  a  nntti|riier  to  determine  indirect  inveetmeBt,  show  nailtqdier  here: 
3.  bicrease  in  Local  Real  or  Business  Propaty  Tax  Base: 

t):      I . 


). 


a.  Eater  value  of  Bcreaae  in  tax  base  (prior  to  any  I 

b.  If  you  used  a  nnitt^ilier  to  determine  increased  tax  base  fbownailtqilier  here: 


). 


4.  Local  C^Mcity  Anticipaled  and  Actual  Results: 
Local  CapaciQr 


Percent 
Anticipated: 


Actual  Resuhs 
(Scakofl-lO.widi 
10  being  highest): 


a.  Created  infrastroctue  to  support  private  investBsent:  

b.  Created  infrastructure  to  stimnlalft  economic  developmeot:  

c.  Stabilized  and  maimained  die  local  economic  base:  

d.  Diversified  die  local  economy:  

e.  Other  non-quantifiaUe  benefits  

Specify:  

Note:  Attsch  brief  oqdanatiao  of  results. 

V.  Please  submit  a  good  quality  photogrqih  of  die  EDA  project  and/or  businesses  assisted. 


AUTHORIZED  CERTIFYING  OFHOAL 
Signature:  __________^__________ 


Typed  or  Piintad  Name  &  Title: 


Date  Report  Submitted: 
__^^   Tetepnooe:  ____ 


BILUNO  CODE  3510-24-C 
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Instructions  lor  Completion  of  EDA 'S  Core 
Performance  Measures  Report  for  Title  I/DC 
Construction  Facilities 

The  instructions  below  are  in  outline  form 
and  correspclid  to  identical  items  in  the  Core 
Performance  Measures  Repwrt.  Complete  the 
report  by  filling  in  the  spaces  and  responding 
to  the  questions.  If  there  is  not  sufficient 
s(>ace  on  the  report  for  a  response,  please 
respond  on  as  attachment  to  the  report.  On 
page  one  of  t^e  Report,  indicate  the  EDA 
Project  Numljer  and  the  Reporting  Period. 

Part  I:  Gmntap  Organization 

1.  Grantee  t^ame:  Enter  the  legal  name  of 
the  Grantee.  ; 

2.  AddressiEntcT  the  physical  address  of 
the  Grantee.  . 

3.  Telephone:  Enter  the  telephone  number, 
including  areft  code,  of  the  Grantee. 

4.  Fax:  Ent^r  the  facsimile  number, 
including  aree  code,  of  the  Grantee. 

5.  E-mail  Address:  Enter  the  Internet 
address  of  th#  Grantee. 

6.  Contact  person  &  Title:  Name  the  person 
to  contact  on  matters  related  to  this  report. 
Also,  providq  the  contact  person's  telephone 
number,  including  area  code,  if  different 
from  the  Grantee's  telephone  number. 

7.  Project  ihcation:  Enter  the  county,  state 
and  zip  code  of  project  location. 

8.  CIS  Cootdinates:  Provide  geographic 
mapping  coofdinates  for  project  location,  if 
available. 

PaH  U:  EDA  l^oject  Budget 

Enter  the  p^ject  budget  as  estimated  at 
time  of  apprdval. 

Enter  the  actual  project  budget  at  time  of 
project  completion  and  close-out. 

Enter  only  dollars  used  as  part  of  the  EDA 
total  project  (Jost  for  the  construction  project 
(scope  of  work  and  eligible  costs  defined  in 
the  grant  agreiement). 

Part  III:  Outcpmes  (Actual)  Reported  at 

Project  Completion  Only 
I 

1.  Compliancy  With  Construction  Schedule 

a.  Construotjon  start  date:  Ener  the 
estimated  date  (s[}ecified  in  the  Special 
Award  Conditions)  for  starting  construction 
on  the  EDA  p|t>ject.  Also,  enter  the  actual 
date  (substantiated  by  the  Grantee's 
construction  Records  and  source 
documentati(in)  for  starting  construction  on 
the  EDA  project. 

b.  Construation  completion  date:  Enter  the 
estimated  dabe  (specified  in  the  Award 
Conditions)  ft>r  completing  construction  on 
the  EDA  project.  Also,  enter  the  actual  date 
(substantiated  by  the  Grantee's  construction 
records  and  sburce  documentation)  for 
completing  construction  on  the  EDA  project. 

2.  Constructien  Jobs  Created  (Please  provide 
information  on  construction  jobs  for  all 
construction  projects,  not  just  PWIP) 

a.  Construaltion  jobs  created:  Enter  the 
estimated  number  of  construction  jobs  at  the 
time  of  project  approval  and  the  actual 
number  of  cohstruction  jobs  at  project 
completion  (Part-time  construction  jobs 
which  were  qreated  during  the  construction 
phase  of  the  CDA  project  should  be  converted 
to  FTE.).  If  eximated/actual  figures  are  not 
available,  plesse  provide  the  average  annual 


construction  wage  for  your  area  S and 

the  proportion  of  total  project  costs  allocated 
to  labor  for  this  or  similar  projects  of  this 
type %. 

Part  IV:  Outcomes  (Actual)  Reported  at 
Project  Completion  and  at  3  Years  and  6 
Years  After  Project  Completion. 

1.  Permanent  Jobs: 

a.  Created  jc^s:  Enter  the  number  of  private 
sector  jobs  created  by  project  beneficiaries  as 
a  result  of  the  EDA  construction  project.  In 
tallying  direct  jobs,  only  permanent  and 
direct  jobs  may  be  counted;  part-time  jobs 
should  be  converted  to  full-time  equivalents 
(by  summing  the  total  hours  worked  per 
week  for  all  part-time  employees  and 
dividing  by  the  standard  hourly  work  week 
for  full-time  employees,  normally  3S-40 
hours).  Indirect  jobs  should  be  reported 
separately  in  the  space  provided. 

1.  Direct  Jobs:  These  are  jobs  that  are 
created  at  the  project  site  by  the  identified 
beneficiaries,  and  other  directly-related  jobs 
created  by  subsequent  employers  as  a  result 
of  the  project.  For  some  projects  (e.g.,  roads, 
water  and  sewer  lines),  direct  jobs  may 
include  those  created  by  firms  that  which 
were  not  originally  anticipated  as  part  of  the 
project,  but  which  located  or  expanded  in  the 
area  as  a  result  of  the  project. 

2.  Indirect  Jobs:  These  are  jobs  that  are 
created  within  the  local  labor  market  area  by 
the  EDA  project  through  increased  supplier 
or  consumer  demand — commonly  referred  to 
as  spin-off  jobs  resulting  from  increased 
employment  by  local  suppliers  and  increased 
commercial/retail  jobs  due  to  increased 
wages  generated  by  direct  jobs.  (For  the 
purpose  of  this  report,  there  is  no  need  to 
distinguish  between  indirect  and  induced 
effects). 

b.  Retained  (saved)  jobs:  Enter  the  number 
of  private  sector  jobs  retained  or  saved  by 
project  beneficiaries  as  a  result  of  the  EDA 
construction  project.  In  tallying  jobs,  follow 
the  instructions  for  created  jobs  in  the 
paragraph  (IV.l.a.)  above. 

c.  Total  jobs:  Add  the  number  of  created 
jobs  in  IV.l.a.  and  the  number  of  retained 
jobs  in  IV.l.b.  and  enter  the  total  jobs  here 
in  IV.l.c. 

Note:  A  list  of  the  employers  showing  the 
number  of  jobs  created  or  saved  by  each 
should  be  maintained  as  part  of  the 
supporting  data  in  the  Grantee's  project  files. 

2.  Additional  Dollars  Invested: 

(Note:  Dollars  should  be  separated 
between:  (1)  dollars  invested  in  the  EDA 
construction  project;  and  (2)  dollars  directly 
related  to,  but  not  a  part  of,  the  EDA 
construction  project.  Dollars  invested  in  the 
EDA  construction  project  are  the  non-Federal 
matching  funds  that  were  identified  at  the 
time  of  EDA  grant  approval  and  are  included 
in  the  total  project  costs  for  the  construction 
project  shown  in  Section  II  above.  Do  not 
double  count  these  dollars  below.) 

Additional  dollars  invested  include  dollars 
that  support  project  objectives,  but  are  not 
included  as  part  of  the  EDA  project  costs. 
Though  occasionally  difficult  to  quantify 
these  directly-related  investments,  an  attempt 
should  be  made  to  identify  them  on  this 
report.  Examples  are  investments  in  facilities 


occupied  by  project  beneficiaries  or 
employers  that  were  constructed  with  other 
public  or  private  funds  as  a  result  of  the  EDA 
project.  Also  include  investments  by  firms 
using  residual  capacity  of  EDA-financed 
infrastructure  (notably  water  and  sewer 
services). 

Indirect  investments  are  those  associated 
with  the  location  or  expansion  of  spin-off 
commercial  business  and/or  wholesalers 
resulting  from  increased  demand  for  goods 
and  services  generated  by  the  project,  or  new 
investment  in  retail  and  consumer  services. 

If  you  cannot  determine  indirect  jobs  or 
investment,  estimate  the  number  of  firms 
which  located  or  expanded  in  the  area  as 
result  of  the  increased  supplier/consumer 
demand  generated  by  the  project  below: 
Estimated  number  of  firms  creating  indirect 
jobs and/or  investment . 

a.  Private  Sector:  Enter  the  total  dollars 
&t)m  private  sector  investors,  employers  and 
other  private  sector  sources  such  as  the  local 
financing  institutions,  and  private  donors. 
Include  private  investment  in  plant  and 
equipment. 

b.  Local  public:  Enter  the  total  dollars  from 
local  public  sources  such  city/county 
appropriations,  G.O./revenue  bond  issues, 
and  economic  development  sales  taxes. 

c.  State:  Enter  the  total  dollars  from  state 
sources  such  as  state  appropriations  and 
CDBG  funds  to  the  state. 

d.  Other  Federal:  Enter  the  total  dollars 
from  other  Federal  sources  as  HUD, 
Agriculture,  and  Transportation  funds. 

e.  Totals:  Add  the  other  dollars  from  IV.2.a 
through  IV.  2. d.  and  enter  the  total  dollars  on 
IV.2.e. 

3.  Increase  in  Local  Tax  Base: 

Enter  here  on  IV.  3  the  dollar  increase  in 
the  local  tax  base  (the  taxable  real  and 
business  personal  property)  attributable  to 
the  EDA  project.  Please  check  whether  these 
are  actual  dollars  of  dollars  computed  using 
a  multiplier.  Please  provide  the  multiplier,  if 
applicable. 

4.  Local  Capacity  Anticipated  and  Actual 
Results: 

An  evaluation  should  be  made  regarding 
how  well  the  EDA  construction  project  has 
met  the  initial  objectives  listed  in  IV.4.a 
through  IV.4.e  below.  Indicate  by 
percentages,  that  portion  of  the  project  which 
was  initially  envisioned  as  the  justification 
for  the  project  under  one  or  more  of  the  listed 
categories.  Individual  ratings  (with  10  being 
the  "best"  (i.e.,  the  project  has  totally  met  the 
objective  in  every  conceivable  way)  and  1 
being  the  "worst"  (i.e.,  the  project  has  not 
met  the  objective  in  any  way  at  all).  As  an 
example,  a  project  may  have  initially  been 
intended  to  support  a  single  private  business 
(100%),  but  may  actually  have  resulted  in 
creating  jobs  associated  with  other 
businesses,  perhaps  diversified  the  local 
economy,  or  provided  other  community 
benefits.  Thus,  a  rating  would  be  warranted 
for  those  categories  as  well  as  for  the  first 
category. 

Not  all  objectives  listed  here  may  apply  to 
the  EDA  project.  Please  mark  "NA"  if  a  given 
result  was  not  anticipated  or  achieved.  A 
narrative  explaining  the  results  or  any  unique 
situations  associated  with  the  project  would 
also  be  useful. 
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V.  Please  submit  a  photograph  of  the 
project  and/or  business  activity  assisted  by 
the  project. 

PART  306— PLANNING  ASSISTANCE 

Sec. 

306.1  Purpose  and  scope. 

306.2  Application  evaluation  criteria. 

306.3  Award  requirements. 

306.4  Award  conditions. 

Authority:  42  U.S.C.  3211:  Department  of 
Commerce  Organization  Order  10—4. 

§  306.1    Purpose  and  scope. 

The  primary  objective  of  planning 
assistance  is  to  provide  funding  for 
administrative  expenses  to  support  the 
formulation  and  implementation  of 
economic  development  planning 
programs  and  for  the  conduct  of 
planning  activities  designed  to  create 
and  retain  permanent  jobs  and  increase 
incomes,  particularly  for  the 
imemployed  and  underemployed  in  the 
nation's  most  economically  distressed 
areas.  Planning  activities  supported  by 
these  funds  must  be  part  of  a  continuous 
process  involving  the  active 
participation  of  public  officials  and 
private  citizens,  and  include  the 
following: 

(a)  Analyzing  local  economies; 

(b)  Defining  economic  development 
goals; 

(c)  Determining  project  opportunities; 
and 

(d)  Formulating  and  implementing  an 
economic  development  program  that 
includes  systematic  efforts  to  reduce 
imemployment  and  increase  incomes. 

§306.2    Application  evaluation  criteria. 

(a)  EDA  uses  the  appUcation 
evaluation  criteria  set  forth  in  part  304 
of  this  chapter.  In  addition,  EDA 
evaluates  applications  on  the  following: 

(1)  Quality  of  the  proposed  work 
program; 

(2)  Management  and  staff  capacity 
and  qualifications  of  the  applicant 
organization;  and 

(3)  Extent  of  broad-based 
representation  including  for  example, 
involvement  of  the  local  civic,  business, 
leadership,  labor,  minority,  and  other 
community  interests  in  the  applicant's 
economic  development  activities. 

(b)  Previously  funded  grantees,  in 
addition  to  the  requirements  of 
paragraph  (a)  of  this  section,  will  also  be 
evaluated  on  the  basis  of  the  quality  of 
their  past  performance. 

§306.3    Award  requirements. 

(a)  Planning  assistance  shall  be  used 
in  conjimction  with  any  other  available 
Federal  planning  assistance  to  ensvu« 
adequate  and  effective  planning  and 
economical  use  of  funds. 

(b)  Grant  rate: 


(1)  The  maximimi  Federal  grant  rate 
for  a  project  under  this  part  is, 

(i)  50  percent,  except  as 
supplemented  as  provided  in  §  301.4(b), 
or 

(ii)  75  percent,  if  that  is  greater  than 
the  maximum  supplemented  grant  rate 
provided  in  §  301.4(b),  and  the  project 
meets  the  criteria  of  paragraph  (b)(2)  of 
this  section. 

(2)  A  project  is  eligible  for  a 
supplemental  grant  increasing  the 
Federal  share  to  up  to  75  percent  when 
the  applicant  is  able  to  demonstrate 
that, 

(i)  The  project  is  intended  to  address 
problems  arising  from  actual  or 
threatened  severe  unemployment, 
significantly  low  per  capita  income,  or 
a  special  need  that  qualifies  an  area  for 
eligibility  under  §  301.2(b), 

(li)  The  project  is  in  substantial  part 
devoted  to  activities  addressing  the 
needs  of  the  most  economically 
distressed  parts  of  the  total  area  served 
by  the  applicant, 

(iii)  Tne  applicant  is  uniquely 
qualified  to  address  the  major  causes  of 
actual  or  threatened  economic  distress 
in  the  area  served  by  the  applicants,  and 

(iv)  The  applicant  cannot  provide  the 
non-Federal  share  otherwise  required 
because  in  the  overall  economic 
situation  there  is  a  lack  of  available  non- 
Federal  share  due,  for  instance,  to  the 
pressing  demand  for  its  use  elsewhere. 

(3)  A  project  receiving  a  supplemental 
grant  increasing  the  Federal  share  under 
paragraph  (b)(2)  of  this  section  is  not 
eligible  for  additional  Federal  grant 
assistance  under  §  301.4(d). 

(c)  As  a  condition  of  the  receipt  of 
assistance  by  a  State  imder  this  part  306: 

(1)  The  State  must  have  or  develop  a 
CED  Strategy; 

(2)  Any  State  plan  developed  with 
such  assistance  must  be  developed 
cooperatively  by  the  State,  political 
subdivisions  of  the  State,  and  the 
economic  development  districts  located 
wholly  or  partially  within  the  State; 

(3)  Any  overall  State  economic 
development  planning  assisted  under 
this  section  shall  be  a  part  of  a 
comprehensive  planning  process  that 
shall  consider  the  provision  of  public 
works  to: 

(i)  Promote  economic  development 
and  opportunity, 

(ii)  Foster  effective  transportation 
access, 

(iii)  Enhance  and  protect  the 
environment,  and 

(iv)  Balance  resources  through  the 
soimd  management  of  physical 
development; 

(4)  Upon  completion  of  the  State  plan, 
the  State  must, 

(i)  Certify  to  EDA  that,  in  the 
development  of  the  State  plan,  local  and 


economic  development  district  plans 
were  considered  and,  to  the  maximum 
extent  practicable,  the  State  plan  is 
consistent  with  the  local  and  economic 
development  district  plans;  and 

(ii)  Identify  any  inconsistencies 
between  the  State  plan  and  the  local  and 
economic  development  district  plans 
and  provide  a  justification  for  each 
inconsistency;  and 

(5)  The  State  must  submit  to  EDA  an 
annual  report  on  the  planning  process 
so  assisted. 

§306.4    Award  conditions. 

Financial,  performance  and  progress 
reports,  and  project  products  will  be  as 
specified  in  the  Special  Award 
Conditions  of  the  grant. 

PART  307— LOCAL  TECHNICAL 
ASSISTANCE,  UNIVERSITY  CENTER 
TECHNICAL  ASSISTANCE,  NATIONAL 
TECHNICAL  ASSISTANCE,  TRAINING, 
RESEARCH,  AND  EVALUATION 

Subpart  A — Local  Technical  Assistance 

Sec. 

307.1  Purpose  and  scope. 

307.2  Application  evaluation  criteria. 

307.3  Award  and  grant  rate  requirements. 

Subpart  B — University  Center  Program 

307.4  Purpose  and  scope. 

307.5  Application  evaluation  criteria. 

307.6  Award  and  grant  rate  requirements. 

Subpart  C — National  Technical  Assistance, 
Training,  Research,  and  Evaluation 

307.7  Purpose  and  scopye. 

307.8  Application  evaluation  criteria. 

307.9  Award  and  grant  rate  requirements. 
Authority:  42  U.S.C.  3211;  Department  of 

Commerce  Organization  Order  10—4. 

Subpart  A— Local  Technical 
Assistance 

§  307.1     Purpose  and  scope. 

Local  Technical  Assistance  projects 
are  intended  to: 

(a)  Determine  the  causes  of  excessive 
unemployment,  underemployment,  low 
per  capita  income,  or  high  poverty  rates 
in  areas  and  regions  of  the  Nation; 

(b)  Assist  in  formulating  and 
implementing  new  economic 
development  tools,  models,  and 
innovative  techniques  that  will  raise 
employment  and  income  levels;  and 

(c)  Assist  distressed  communities  in 
formulating  and  implementing  new 
economic  development  programs  to 
increase  the  technology  and  human 
capacity  of  the  commtmities.  Local 
Technical  Assistance  fimds  may  not  be 
used  to  start  or  expand  a  private 
business. 

§  307.2    Application  evaluation  criteria. 

EDA  selects  local  technical  assistance 
projects  for  grant  awards  according  to 
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(f)  Presents  a  reasonable,  itemized 
budget 


§  307.3    Awdrd  and  grant  rate 
requirements. 

(a)  EDA  wiill  provide  assistance  for  the 
period  of  tine  required  to  complete  the 
project  scope  of  work,  generally  not  to 
exceed  twel  /e  months. 

(b)  Financ  ial  reports,  progress  reports, 
and  project  products  will  be  specified  in 
the  Special  ^ward  Conditions  of  the 
grant  or  coo  jerative  agreement. 

(c)  If  the  J  reject  is  regional  in  scope, 
EDA  may  d«  termine  that  the 
requirement  that  public  or  private 
nonproSt  oi  janizations  must  act  in 
cooperation  with  of^cials  of  a  political 
subdivision  of  a  State  is  satisHed  by  the 
nature  of  th*  project; 

(d)  Grant  late: 

(1)  The  m  iximum  Federal  grant  rate 
for  a  project  under  this  subpart  is: 

(i)  50  percent,  except  as 
supplemented  as  provided  in  §  301.4(b); 
or 

(ii)  100  percent,  if  the  project  is  not 
feasible  witliout,  and  merits,  a  reduction 
or  waiver  of  the  non-Federal  share 
required  uni  ler  the  rate  provided  in 
§  301.4(b). 

(2)  A  project  is  eligible  for  a 
supplement  d  grant  increasing  the 
Federal  shaje  to  up  to  75  percent  when 
the  applicar  t  is  able  to  demonstrate 
that, 

(i)  It  cannpt  provide  the  non-Federal 
share  otherwise  required  because  in  the 
overall  economic  situation  there  is  a 
lack  of  available  non-Federal  share  due, 
for  instance  to  the  pressing  demand  for 
its  use  elsev'here; 

(ii)  The  pi  eject  is  addressing  major 
causes  of  dii  itress  in  the  service  area  and 
requires  the  unique  characteristics  of 
the  applicar  t,  which  will  not  participate 
in  the  progriim  if  it  must  provide  all  or 
part  of  a  50  percent  non-Federal  share; 
or 

(iii)  The  pjroject  is  for  the  benefit  of 
local,  State,  Iregional,  or  national 


economic  development  efforts,  and  will 
be  of  no  or  only  incidental  benefit  to  the 
recipient. 

(3)  A  project  receiving  a  supplemental 
grant  increasing  the  Federal  share  under 
paragraph  (d)(2)  of  this  section  is  not 
eligible  for  additional  Federal  grant 
assistance  under  §  301.4(d). 

Subpart  B — University  Center  Program 

§  307.4    Purpose  and  scope. 

The  University  Center  technical 
assistance  program  is  designed  to  help 
improve  the  economies  of  distressed 
areas.  It  helps  institutions  of  higher 
education  (or  other  applicants)  use  their 
own  and  other  resources  to  address  the 
economic  development  problems  and 
opportunities  of  areas  serviced. 

§  307.5    Application  evaluation  criteria. 

EDA  selects  University  Center 
projects  for  grant  awards  according  to 
the  general  application  evaluation 
criteria  set  forth  in  part  304  of  this 
chapter  and  the  extent,  as  appropriate, 
the  project: 

(aj  Has  the  commitment  of  the  highest 
management  levels  of  the  sponsoring 
institution; 

(b)  Provides  evidence  of  adequate 
non-Federal  financial  support,  either 
from  the  sponsoring  institution  or  other 
sources; 

(c)  Outlines  activities  consistent  with 
the  expertise  of  the  proposed  staff,  the 
academic  programs,  and  other  resources 
available  within  the  sponsoring 
institution; 

(d)  Presents  a  reasonable  budget; 

(e)  Documents  past  experience  of  the 
sponsoring  institution  in  operating 
technical  assistance  programs;  and 

(f)  Balances  the  geographic 
distribution  of  University  Centers  across 
the  country.  Only  the  Assistant 
Secretary  has  the  authority  to  approve 
the  selection  for  grant  assistance  of  a 
University  Center  that  has  not  received 
University  Center  assistance  for  the 
previous  year. 

§  307.6    Award  and  grant  rate 
requirements. 

(a)  EDA  will  provide  assistance  for  the 
period  of  time  required  to  complete  the 
project  scope  of  work,  generally  not  to 
exceed  twelve  months. 

(b)  If  the  project  is  regional  in  scope, 
EDA  may  determine  that  the 
requirement  that  public  or  private 
nonprofit  organizations  must  act  in 
cooperation  with  officials  of  a  political 
subdivision  of  a  State  is  satisfied  by  the 
nature  of  the  project; 

(c)  Financial  reports,  progress  reports 
and  project  products  will  be  specified  in 
the  Special  Award  Conditions  of  the 
grant  or  cooperative  agreement. 


(d)  Grant  rate: 

(1)  The  maximum  Federal  grant  rate 
for  a  project  under  this  subpart  is: 

(i)  50  percent,  except  as 
supplemented  as  provided  in  §  301.4(b), 
or 

(ii)  75  percent,  if  that  is  greater,  if  the 
project  is  not  feasible  without,  and 
merits,  a  reduction  or  waiver  of  the  non- 
Federal  share  required  under  the  rate 
provided  in  §  301.4(b). 

(2)  A  project  is  eligible  for  a 
supplemental  grant  increasing  the 
Federal  share  to  up  to  75  percent  when 
the  applicant  is  able  to  demonstrate 
that: 

(i)  It  cannot  provide  the  non-Federal 
share  otherwise  required  because  in  the 
overall  economic  situation  there  is  a 
lack  of  available  non-Federal  share  due, 
for  instance,  to  the  pressing  demand  for 
its  use  elsewhere; 

(ii)  The  project  is  addressing  major 
causes  of  distress  in  the  area  serviced 
and  requires  the  unique  characteristics 
of  the  applicant,  which  will  not 
participate  in  the  program  if  it  must 
provide  all  or  part  of  a  50  percent  non- 
Federal  share;  or 

(iii)  The  project  is  for  the  benefit  of 
local.  State,  regional,  or  national 
economic  development  efforts,  and  will 
be  of  no  or  only  incidental  benefit  to  the 
recipient. 

(3)  A  project  receiving  a  supplemental 
grant  increasing  the  Federal  share  under 
paragraph  (e)(2)  of  this  section  is  not 
eligible  for  additional  Federal  grant 
assistance  under  §  301.4(d). 

Subpart  C — National  Technical 
Assistance,  Training,  Research,  and 
Evaluation 

§  307.7    Purpose  and  scope. 

(a)  The  purposes  of  National 
Technical  Assistance,  Training, 
Research,  and  Evaluation  projects  are: 

(1)  To  determine  the  causes  of 
excessive  unemployment, 
underemployment,  outmigration  or 
other  problems  indicating  economic 
distress  in  areas  and  regions  of  the 
Nation; 

(2)  To  assist  in  formulating  and 
implementing  new  economic 
development  tools  and  national.  State, 
and  local  programs  that  will  raise 
employment  and  income  levels  and 
otherwise  produce  solutions  to 
problems  resulting  from  the  above 
conditions; 

(3)  To  evaluate  the  effectiveness  and 
economic  impact  of  programs,  projects, 
and  techniques  used  to  alleviate 
economic  distress  and  promote 
economic  development,  and 

(4)  To  assist  in  disseminating 
information  about  effective  programs. 
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projects  and  techniques  that  alleviate 
economic  distress  and  promote 
economic  development. 

(b)  EDA  may  during  the  course  of  the 
year,  identify  specific  national  technical 
assistance,  training,  research  or 
evaluation  projects  it  wishes  to  have 
conducted.  Ordinarily,  EDA  specifies 
these  projects  in  a  NOFA,  which  also 
provides  the  appropriate  point  of 
contact  and  adc&ess. 

(c)  National  technical  assistance, 
research,  training,  and  evaluation  funds 
may  not  be  used  to  start  or  expand  a 
private  business. 

§307.8    Application  evaluation  criteria. 

EDA  selects  projects  for  national 
technical  assistance,  training,  research 
or  evaluation  grant  awards  according  to 
the  general  application  evaluation 
criteria  set  forth  in  part  304  of  this 
chapter  and  the  extent,  as  appropriate, 
the  project: 

(a)  Does  not  depend  upon  further  EDA 
or  other  Federal  funding  assistance  to 
achieve  results; 

(b)  Strengthens  the  capability  of  local, 
State,  or  national  organizations  and 
institutions,  including  nonprofit 
economic  development  groups,  to 
undertake  and  promote  effective 
economic  development  programs 
targeted  to  people  and  areas  of  distress; 

(c)  Benefits  severely  distressed  areas; 

(d)  Helps  to  diversify  distressed 
economies;  and 

(e)  E)emonstrates  innovative 
approaches  to  stimulating  economic 
development  in  distressed  areas. 

§  307.9    Award  and  grant  rate 
requirements. 

(a)  EDA  will  provide  assistance  for  the 
period  of  time  required  to  complete  the 
project  scope  of  work.  Normally,  this 
does  not  exceed  twelve  months. 

(b)  If  the  project  is  regional  or  national 
in  scope,  EDA  may  determine  that  the 
requirement  that  public  or  private 
nonprofit  organizations  must  act  in 
cooperation  with  officials  of  a  political 
subdivision  of  a  State  is  satisfied  by  the 
nature  of  the  project; 

(c)  Financial  reports,  progress  reports, 
and  project  products  will  be  specified  in 
the  Special  Award  Conditions  of  the 
grant  or  cooperative  agreement. 

(d)  Grant  rate: 

(1)  The  maximum  Federal  grant  rate 
for  a  project  under  this  subpart  is: 

(i)  50  percent,  except  as 
supplemented  as  provided  in  §  301.4(b); 
or 

(ii)  100  percent,  if  the  project  is  not 
feasible  without,  and  merits,  a  reduction 
or  waiver  of  the  non-Federal  share 
required  under  the  rate  provided  in 
§  301.4(b). 


(2)  A  project  is  eligible  for  a 
supplemental  grant  increasing  the 
Federal  share  to  up  to  100  percent  when 
the  applicant  is  able  to  demonstrate  that 

(i)  ine  project  is  addressing  major 
causes  of  distress  in  the  area  serviced 
and  requires  the  unique  characteristics 
of  the  applicant,  which  will  not 
participate  in  the  program  if  it  must 
provide  all  or  part  of  a  50  percent  non- 
Federal  share;  or 

(ii)  The  project  is  for  the  benefit  of 
local.  State,  regional,  or  national 
economic  development  efforts,  and  wrill 
be  of  no  or  only  incidental  benefit  to  the 
recipient. 

PART  308— REQUIREMENTS  FOR 
ECONOMIC  ADJUSTMENT  GRANTS 

Sec. 

308.1  Purpose  and  scope. 

308.2  Criteria. 

308.3  Use  of  economic  adjustment  grants. 

308.4  Selection  and  evaluation  factors. 

308.5  Applicant  requirements. 

308.6  Post-approval  requirements. 

Appendix  A  to  Part  308 — Section  209 
Economic  Adjustment  Program  Revolving 
Loan  Fund;  Plan  Guidelines. 

Appendix  B  to  Part  308 — Section  209 
Economic  Adjustment  Program  Revolving 
Loan  Fund  Grants;  Standard  Terms  and 
Conditions. 

Appendix  C  to  Part  308 — Section  209 
Economic  Adjustment  Program  Revolving 
Loan  Fund  Grants;  Administrative  Manual. 

Appendix  D  to  Part  309 — Section  209 
Economic  Adjustment  Program  Revolving 
Loan  Fund  Grants;  Audit  Guidelines 

Authority:  42  U.S.C.  3211;  Department  of 
Commerce  Organization  Order  10-4. 

§  308.1    Purpose  and  scope. 

(a)  The  purpose  of  economic 
adjustment  grants  is  to  address  the 
needs  of  communities  experiencing 
adverse  economic  changes  that  may 
occur  suddenly  or  over  time,  including 
but  not  limited  to  those  caused  by: 

(1)  Military  base  closures  or 
realignments,  defense  contractor 
reductions  in  force,  or  Department  of 
Energy  defense-related  funding 
reductions, 

(2)  Disasters  or  emergencies,  in  areas 
with  respect  to  which  a  major  disaster 
or  emergency  has  been  declared  under 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  sea.), 

(3)  International  trade, 

(4)  Fishery  failures,  in  areas  with 
respect  to  which  a  determination  that 
there  is  a  commercial  fishery  failure  has 
been  made  under  sec.  312(a)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1861a(a)), 


(5)  Long-term  economic  deterioration, 
or 

(6)  Loss  of  a  major  community 
employer. 

(b)  Economic  Adjustment  grants  are 
intended  to  enhance  a  distressed 
community's  ability  to  compete 
economically  by  stimulating  private 
investment  in  targeted  economic  sectors 
through  use  of  tools  that: 

(1)  Help  organize  and  carry  out  a  CED 
Strategy; 

(2)  Expand  the  capacity  of  public 
officials  and  economic  development 
organizations  to  work  effectively  with 
businesses; 

(3)  Assist  in  overcoming  major 
obstacles  identified  in  the  strategy; 

(4)  Enable  communities  to  plan  and 
coordinate:  The  use  of  Federal  and  other 
resources  available  to  support  economic 
recovery,  development  of  regional 
economies,  or  recovery  from  natural  or 
other  disasters;  and 

(5)  Encourage  the  development  of 
innovative  public/private  approaches  to 
economic  restructuring  and 
revitalization. 

§308.2    Criteria. 

(a)  A  grant  may  be  made  under  this 
part  only  when  the  project  will  help  the 
area  to  meet  a  special  need  arising  from 
actual  or  threatened  severe 
unemployment  or  economic  adjustment 
problems  resulting  from  severe  changes 
in  economic  conditions;  and  the  area  for 
which  a  project  is  to  be  carried  out  has 

a  strategy  and  the  project  is  consistent 
with  the  strategy,  except  that  the 
strategy  requirement  shall  not  apply  to 
planning  projects. 

(b)  The  term  "special  need"  in 
paragraph  (a)  of  this  section  means 
conditions  of  unemployment,  per  capita 
income,  or  special  need  that  qualify  an 
area  for  eligibility  imder  §  301.2(b). 

(c)  Additional  criteria,  and/or  priority 
consideration  factors  for  assistance,  may 
be  set  forth  in  a  NOFA. 

§  308.3    Use  of  economic  adjustment 
grants. 

(a)  Grants  may  be  used  to  pay  for 
developing  a  strategy  to  alleviate  long- 
term  economic  deterioration  or  a 
sudden  and  severe  economic 
dislocation,  or  to  pay  for  a  project  in 
implementation  of  suph  a  strategy. 

(1)  Strategy  grants  may  support 
developing,  updating,  or  refining  a 
strategy. 

(2)  Implementation  grants  support 
activities  identified  in  an  EDA-approved 
strategy.  Specific  activities  may  be 
funded  as  separate  grants  or  as  multiple 
elements  of  a  single  grant.  Examples  of 
implementation  activities  include: 

(i)  Infrastructure  improvements,  such 
as  site  acquisition,  site  preparation. 
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construction,  rehabilitation  and/or 
equipping  of  facilities: 

(ii)  Provision  of  business  or 
infrastructure  financing  through  the 
funding  of  iocjally  administered 
Revolving  Loan  Funds  (RLFs),  which 
may  include  interest  rate  buy  downs; 

(iii)  Market  or  industry  research  and 
analysis; 

(iv)  Technical  assistance,  including 
organizational  development  such  as 
business  netw  orking.  restructuring  or 
improving  thd  delivery  of  business 
services,  or  feisibility  studies; 

(v)  Pubhc  services; 

(vi)  Training  (provided  that  it  does 
not  duplicate  Department  of  Labor, 
Department  of  Education  or  other 
Federally-supported  training  programs), 
and 

(vii)  Other  a  ctivities  as  justified  by  the 
strategy  whid  meet  statutory  and 
regulatory  requirements. 

(b)  Economi  c  Adjustment  grants  may 
be  spent  direc  :ly  by  the  grantee  or 
redistributed  tp  other  entities. 

(1)  Redistribution  in  the  form  of 
grants  may  on|y  be  to  eligible  recipients 
of  grants  luidei'  part  308. 

(2)  Redistribution  in  the  form  of  loans, 
loan  guarantees,  or  equivalent  assistance 
may  be  to  public  or  private  entities, 
including  privkte  for-profit  entities. 

(c)  Revolving  Loan  Fund  (RLF) 
appHcants  mu£t  submit  an  RLF  Plan  in 
accordance  wikh  this  part  and  RLF 
guidelines.  Appendix  A  of  this  part, 
displayed  at  EDA's  web  site,  http:// 
www.doc.gov)  eda.  A  copy  of  the  RLF 
guidelines  is  ai'ailable  from  EDA  and  a 
copy  will  be  famished  to  an  award 
recipient  with  the  Offer  of  Financial 
Assistance. 

S  306.4    Setoction  and  evaluation  factors. 

(a)  Projects  \(vill  be  selected  in 
accordance  with  part  304  of  this  chapter 
and  the  additional  criteria  as  provided 
in  subsections  I  [b)  and  (c),  as  applicable. 

(b)  Strategy  grants.  EDA  will  review 
strategy  grant  Applications  for: 

(1)  Proper  authority,  mandate,  and 
capacity  of  the  applicant  to  lead  and 
manage  the  planning  process  and 
strategy  implementation; 

(2)  Representation  of  the  public  and 
private  sectors!  in  the  development  of 
the  strategy's  (Objectives.  Representation 
may  include:  Public  program  and 
service  providers,  trade  and  business 
associations,  educational  and  research 
institutions,  cqmmunity  development 
corporations,  ijiinorities,  labor,  low- 
income,  etc.;  aiid 

(3)  The  proposed  scope  of  work  for 
the  strategy  foQuses  on  the  structural 
economic  problem(s)  and  includes 
provisions  for  undertaking  appropriate 
research  and  analysis  to  support  a 


realistic,  market-based,  adjustment 
strategy. 

(c)  Implementation  Grants. 

(1)  EDA  wrill  review  implementation 
grant  applications  for  the  extent  to 
which, 

(i)  The  strategy  shows 

(A)  An  understanding  of  the  economic 
problems  being  addressed; 

(B)  An  analysis  of  the  economic 
sectors  that  constitute  the  community's 
economic  base,  including  particular 
strengths  and  weaknesses  that 
contribute  to  or  detract  from  a 
community's  current  and  potential 
economic  competitiveness; 

(C)  Strategic  objectives  that  focus  on 
stimulating  investment  in  new  and/or 
existing  economic  activities  that  offer 
good  prospects  for  revitalization  and 
growth;  and 

(D)  Identified  resources  and  plans  for 
coordinating  such  resources  to 
implement  the  overall  strategy;  and 

(ii)  The  proposed  project  is  identified 
as  a  necessary  element  of  or  consistent 
with  the  strategy. 

(2)  Revolving  Loan  Fund  (RLF)  Grants. 
For  applicants  asking  to  capitalize  or 
recapitalize  an  RLF,  EDA  will  review 
the  application  for: 

(i)  The  need  for  a  new  or  expanded 
public  financing  tool  to  enhance  other 
business  assistance  programs  and 
services  targeting  economic  sectors  and/ 
or  locations  described  in  the  strategy; 

(ii)  The  types  of  financing  activities 
anticipated;  and 

(iii)  The  capacity  of  the  RLF 
organization  to  manage  lending,  create 
networks  between  the  business 
community  and  other  financial 
providers,  and  contribute  to  the 
adjustment  strategy. 

(d)  Additional  criteria,  or  priority 
consideration  factors  for  assistance,  may 
be  set  forth  in  a  NOFA. 

§  306.5    Applicant  requirenwnts. 

Each  application  for  a  grant  under 
part  308  must: 

(a)  Include  evidence  of  area  and 
apphcant  eligibility  (see  part  301); 

(b)  Include,  or  incorporate  by 
reference,  if  so  approved  by  EDA,  a 
strategy,  as  provided  in  §  301.3  (except 
that  a  strategy  is  not  required  when  a 
funding  request  is  for  planning 
assistance,  i.e.,  a  strategy  grant); 

(c)  Identify  the  sources  of  the  other 
funds,  both  eligible  Federal  and  non- 
Federal,  that  will  make  up  the  balance 
of  the  proposed  project's  financing, 
including  any  private  sources  of 
financing.  The  application  must  show 
that  such  other  funds  are  conunitted  to 
the  project  and  will  be  available  as 
needed.  The  local  share  must  not  be 
encumbered  in  any  way  that  would 


preclude  its  use  consistent  with  the 
requirements  of  the  grant;  and 

(d)  Explain  how  the  proposed  project 
meets  the  criteria  of  §  308.2. 

§  308.6    Post-Approval  requirements. 

(a)  Financial,  performance,  and 
progress  reports  will  be  specified  in  the 
Special  Award  Conditions  of  the  grant. 

(b)  Projects  involving  construction 
shall  comply  with  the  provisions  of 
subpart  B  of  part  305. 

(c)  RLF  Supplemental  Requirements 
and  Guidelines — RLF  grants  are  subject 
to  the  requirements  set  forth  in  this  part 
and  the  publications:  EDA's  RLF 
Standard  Terms,  EDA's  RLF 
Administrative  Manual,  and  EDA's  RLF 
Audit  Guidelines,  Appendixes  B-D  of 
this  part  displayed  at  EDA's  web  site, 
http://www.doc.gov/eda.  A  copy  of 
these  documents  is  available  from  EDA 
and  a  copy  v«ll  be  furnished  to  an 
award  recipient  with  the  Offer  of 
Financial  Assistance. 

Appendix  A  to  Part  308 — Section  209 
Economic  Adjustment  Program 
Revolving  Loan  Fund;  Plan  Guidelines 

0MB  Approval  No.  0610-0095. 
Approval  expires  07/31/99 

Burden  Statement  for  Revolving  Loan 
Fund  Plan 

Notwithstanding  any  other  provision  of  the 
law,  no  person  is  required  to  respond  to,  nor 
shall  any  person  be  subject  to  a  penalty  for 
failure  to  comply  with,  a  collection  of 
information  subject  to  the  requirements  of 
the  Paperwork  Reduction  Act,  unless  that 
collection  of  information  displays  a  currently 
valid  OMB  Control  Number. 

The  information  is  required  to  obtain  or 
retain  benefits  &x)m  the  Economic 
Development  Administration  pursuant  to 
Economic  Development  Administration 
Reform  Act,  Public  Law  105-393.  No 
confidentiality  for  the  information  submitted 
is  promised  or  provided  except  that  which  is 
exempt  under  5  U.S.C.  552(b)(4)  as 
confidential  business  information. 

The  public  reporting  burden  for  this 
collection  is  estimated  to  average  40  hours 
per  response  including  the  time  for  reviewing 
instructions,  searching  existing  data  sources, 
gathering  and  maintaining  the  data  needed, 
and  completing  and  reviewing  the  collection 
of  information.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden  to: 
Economic  Development  Administration, 
Herbert  C.  Hoover  Building,  Washington,  DC, 
20230,  and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

Purpose 

EDA  requires  Revolving  Loan  Fund  (RLF) 
grantees  to  manage  their  RLFs  in  accordance 
with  a  plan.  The  Plan  must  be  approved  by 
EDA  prior  to  the  grant  award,  but  may  be 
modified  subsequently,  with  EDA  approval, 
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as  provided  for  in  the  RLF  Administrative 
Manual  (Section  X.D.).  These  guidelines  are 
designed  to  assist  grant  applicants  prepare 
and  document  an  RLF  Plan  that  (1)  is  tailored 
to  supporting  implementation  of  the  area's 
Economic  Adjustment  Strategy,  (2)  provides 
for  administrative  clarity,  continuity  and 
consistency,  and  (3)  is  acceptable  to  EDA. 

EDA  Evaluation  Criteria 

EDA  will  use  the  following  criteria  in 
evaluating  RLF  Plans: 

1.  The  Plan  flows  from  and  is  consistent 
with  the  Economic  Adjustment  Strategy  for 
the  area,  as  approved  by  EDA. 

2.  It  is  internally  consistent,  i.e.,  it  is  a 
coherent  statement  of  the  strategic  purpose  of 
the  particular  RLF  and  the  various 
considerations  influencing  the  selection  of  its 
financing  strategy,  policies  and  loan  selection 
criteria. 

3.  The  financing  strategy  demonstrates  a 
knowledgeable  analysis  of  the  local  capital 
market  and  the  financing  needs  of  the 
targeted  businesses. 

4.  The  financing  policies  and  portfolio 
standards  are  consistent  with  EDA  policy  and 
requirements. 

5.  The  strategic  objectives  defined  are 
sufficiently  meaningful,  though  not 
necessarily  quantified,  so  that  progress 
toward  them  can  be  assessed  over  time. 

6.  The  administrative  procedures  for 
operating  the  RLF  are  consistent  with 
generally  accepted  prudent  lending  practices 
for  public  lending  institutions. 

Format  and  Content 

The  format  for  the  Plan  provides  for  two 
distinct  parts:  the  Revolving  Loan  Fund 
Strategy  and  the  Operational  Procedures. 
Each  part  contains  a  number  of  sections 
designed  to  facilitate  the  orderly  and  logical 
presentation  of  the  required  information. 
However,  the  organization  of  the  material 
and  the  level  of  detail  provided  in  the 
subsections  of  Part  I  may  be  varied  to 
improve  the  narrative  flow,  provided  the 
substantive  content  is  adequately  covered. 

The  title  page  of  the  Plan  document  should 
show  the  grant  recipient  organization's  name 
and  the  date  the  Plan  was  approved. 
Normally,  approval  is  required  to  be  by 
resolution  of  the  organization's  governing 
board.  States  are  exempted  from  this 
requirement. 

Part  I:  The  Revolving  Loan  Fund  Strategy 

The  RLF  strategy  is  the  approach  selected 
by  the  grant  recipient  organization  for  using 
RLF  financing  as  part  of  the  broader  business 
development  strategy  designed  to  support 
achievement  of  the  goals  and  objectives 
established  through  the  area/community's 
economic  adjustment  or  development 
planning  process.  The  sequence  of  the 
subsections  of  this  Part  are  designed  to  lead 
the  reader  from  the  general  to  the  more 
specific,  providing  the  reader  with  an 
understanding  of  how  the  RLF  strategy  was 
arrived  at,  and  establishing  the  strategic, 
organizational  and  programmatic  context  for 
the  proposed  use  of  the  RLF. 

A.  Economic  Adjustment  Program  Overview 

A  short  description  of  the  area's  economic 
adjustment  program,  i.e.,  the  strategy  and  the 


full  range  of  activities  planned  and  being 
implemented,  should  be  provided.  The 
following  topics  must  be  included: 

1.  The  nature  and  scale  of  the  economic 
adjustment  problem(s)  underlying  the 
economic  distress  statistics  that  resulted  in 
the  area  becoming  eligible  for  Section  209 
assistance. 

2.  The  process  through  which  the 
Economic  Adjustment  Strategy  was 
developed.  Was  it  an  outgrowth  of  an 
ongoing  economic  development  program, 
such  as  the  Overall  Economic  Development 
Program  (OEDP)  required  for  other  forms  of 
EDA  assistance,  or  a  special  initiative 
undertaken  in-house  or  by  a  consultant? 
What  community  organizations  and  interest 
groups  were,  and  continue  to  be,  involved  in 
further  refining  the  strategy  and  overseeing 
its  implementation? 

3.  Area  resources/assets  (pwtential  or  actual 
growth  industries,  industries  that  could  be 
more  productive,  work  force  skills,  natural 
resources,  etc.)  on  which  the  strategy  is 
designed  to  build.  What  specific 
opportunities  have  been  identified  for 
expanding  or  strengthening  existing 
economic  activities  and/or  creating  new 
activities? 

4.  The  strategic  adjustment  goals  and 
objectives  derived  from  the  conclusions 
described  above  and  an  assessment  of  the 
capacity  of  the  community  to  invest  in 
pursuing  the  opportunities  identified. 

5.  The  implementation  programs  and 
activities,  both  underway  and  planned,  that 
support  the  strategic  objectives.  Note  that 
while  business  development  activities  should 
be  identified  here,  in  addition  to  other 
activities.  Section  B  requires  a  detailed 
discussion  of  the  business  development 
strategy. 

6.  The  organizational  structure  and 
distribution  of  responsibility  for  managing 
the  on-going  adjustment  program.  What 
agency  is  resf)onsible  for  maintaining  the 
adjustment  strategy,  evaluating  results  and 
updating  it  as  needed?  What  agencies/ 
organizations  maneige  or  coordinate 
implementation  of  key  elements  in  the 
overall  strategy,  in  particular,  the  business 
development  strategy  of  which  the  RLF  is  to 
be  a  component. 

B.  The  Business  Development  Strategy 

As  emphasized  in  EDA's  guidelines  for 
preparing  an  Economic  Adjustment  Strategy, 
a  key  element  of  any  community's 
adjustment  program  should  be  its  business 
development  strategy.  A  community's 
business  development  strategy  will  depend 
on  the  particular  opportunities  identified  for 
stimulating  business  investment  and 
productivity.  Participation  of  the  business 
community  in  the  development  of  the 
strategy  is  essential,  as  is  a  firsthand 
knowledge  of  the  characteristics  of  firms 
within  the  targetted  economic  sectors  and 
their  individual  needs  for  assistance. 

It  is  the  experience  of  working  with  the 
business  sector  in  designing  and 
implementing  a  business  development 
strategy  that  enables  the  community  to  (1) 
determine  the  need  for  an  RLF,  and  (2)  define 
the  types  of  RLF  investments  that  will  be 
most  effective  in  complementing  other  types 


of  business  assistance  in  supporting  the 
objectives  of  the  adjustment  program. 

If  the  business  development  strategy  is 
already  well  documented  in  the  community's 
Economic  Adjustment  Strategy,  it  need  only 
be  summarized  sufficiently  to  provide  a 
bridge  between  the  adjustment  strategy  and 
the  RLF  financing  strategy.  If  not  well 
documented,  it  should  be  described  in  more 
detail.  The  following  features  of  the  strategy 
should  be  addressed: 

1.  The  objectives  of  the  business 
development  strategy,  for  example,  increase 
the  capacity  of  local  firms  to  supply  parts 
and  services  to  a  major  local  manufacturer, 
encourage  creation  of  firms  to  develop  and 
commercialize  products  that  add  value  to  a 
local  resource,  assist  small  manufacturing 
firms  incorporate  new  production 
technologies  and/or  develop  new  markets, 
etc. 

2.  The  pertinent  characteristics  of  the 
businesses  or  prospective  businesses  in  the 
economic  sectors  targeted  by  the  strategy;  for 
example,  their  size,  age,  ownership, 
management,  products,  markets, 
competitiveness,  production  processes, 
capital,  etc. 

3.  The  types  of  assistance  needed  by  these 
businesses  and  would-be  entrepreneurs  to 
take  advantage  of  the  opportunities 
identified;  for  example,  access  to  technical 
information  (market  data,  new  technologies 
and  production  processes,  exporting),  hands- 
on  management  and  technical  assistance, 
financing,  incubator  space,  etc.  How  were 
and  are  these  needs  being  identified:  surveys, 
on-site  interviews,  business  forums,  etc.? 

4.  The  programs/activities  being 
undertaken  by  the  public  sector  and/or 
development  organizations  to  address  the 
identified  needs.  Are  there  other  sources  of 
assistance  available;  for  example,  a  technical 
college,  business  development  center, 
industrial  extension  service,  SCORE  program, 
an  SBA  Small  Business  Development  Center 
and/or  a  Certified  Development  Corporation, 
etc.?  Are  there  private  sector  organizations, 
industry  and/or  business  associations  that 
promote  information  exchange  and  technical 
support? 

C.  The  Financing  Strategy 

The  community's  financing  strategy  should 
take  into  account  all  the  sources  of  financing, 
public  and  private,  available  to  suppxjrt  its 
business  development  objectives,  and  should 
identify  the  best  and  appropriate  sources  to 
meet  the  differing  creditworthiness  and 
needs  of  the  types  of  businesses  targeted  for 
investment.  Analysis  of  the  characteristics  of 
the  demand  for  and  supply  of  financing  will 
determine  the  appropriate  financing  niche  for 
the  RLF.  This  should  be  discussed  in  terms 
of  the  following: 

1.  The  current  types  of  financing  needs  and 
opportunities  in  the  targeted  business  sectors 
and  specific  types  of  firms  within  them. 
What  further  needs  and  opportimities  are 
expected  to  emerge  as  implementation  of  the 
strategy  progresses? 

2.  The  current  availability  of  public  and 
private  financing  in  the  area.  What  are  the 
prevailing  commercial  lending  policies/ 
restrictions?  What  role  is  anticipated  for  the 

-  public  and  private  lenders  in  supporting  the 
community's  business  development  strategy? 
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other  firms  in  conjunction  with  the  RLF 
financing. 
4.  Cost  per  job  for  the  portfolio  overall. 

F.  RLF  Loan  Selection  Criteria 

In  addition  to  the  required  selection 
criterion  that  financing  is  not  otherwise 
available,  what  "economic  impact"  criteria 
will  be  used  to  evaluate  proposed  loans? 

G.  Performance  Assessment  Process 

Describe  the  process  and  factors  that  the 
grant  recipient  will  use  (1)  to  periodically 
assess  the  performance  of  the  RLF  in 
accomplishing  its  stated  economic 
adjustment  objectives,  and  (2)  to  modify  the 
RLF  Plan  as  needed. 

Part  11:  Revolving  Loan  Fund  Operational 
Procedures 

This  part  of  the  RLF  Plan  is  designed  to 
cover  in  detail  the  specific  operational 
procedures  to  be  followed  by  the  grant 
applicant/recipient  in  administering  the  RLF. 

Section  A  requires  an  overview  of  the 
organizational  distribution  of  responsibility 
for  the  key  elements  in  operating  the  RLF. 
Sections  B.  through  E.  require,  for  each  item 
indicated,  a  short  description  of  (1)  how  it 
will  be  addressed,  the  procedure/requirement 
to  be  used,  if  any,  (2)  the  documentation  that 
will  be  used,  (3)  the  party(ies)  responsible  for 
carrying  out  the  requirement,  and  (4)  the  time 
frame  within  which  it  is  to  be  implemented. 

A.  Organizational  Structure 

1.  Provide  an  overview  of  the 
organizational  structure  within  which  the 
RLF  will  be  operated.  For  each  of  the 
functions  critical  to  the  conduct  of  the  RLF's 
lending  activities,  identify  the  responsible 
parties  including  any  from  outside  the 
organization.  Use  a  schematic  diagram  if 
helpful. 

Critical  operational  functions  include: 
identification  and  development  of 
appropriate  financing  opportunities: 
provision  of  business  assistance  and  advisory 
services  to  prospective  and  actual  borrowers 
(identify  the  types  and  sources  of  services 
available);  environmental  reviews;  and  loan 
management  (loan  processing,  credit 
analysis,  loan  write-ups  and 
recommendations,  closings,  collections  and 
servicing,  handling  defaulted  loans  and 
foreclosures,  and  compliance  with  grant 
requirements).  Note  that  a  more  detailed 
description  of  how  some  of  these  functions 
will  be  handled  is  requested  in  sections 
below. 

2.  Describe  the  size  and  general 
composition  of  the  organization's  RLF  loan 
board;  include  experience  and  occupational 
requirements.  Describe  its  duties  and 
responsibilities,  membership  terras  and 
quorum  requirements. 

An  RLF  loan  board  must  be  responsible  for 
approving  loans,  all  major  loan  modifications 
(or  waivers),  and  loan  foreclosure  actions.  It 
must  also  be  responsible  for  at  least 
recommending  RLF  loan  policy  (actual 
approval  of  loan  policy  may  take  place  at  a 
higher  level).  The  loan  board  should  include 
members  with  business  experience 
(representation  of  targeted  industries  and/or 
business  sectors  is  desirable  provided  it  will 
not  cause  a  conflict  of  interest),  members 


with  financing  experience,  members  from 
both  the  public  and  private  sectors  and 
minority  members  representative  of  the 
community.  At  least  one  member  with 
financing  experience  (similar  to  the  type  of 
loans  to  be  made  under  the  RLF  program) 
must  be  present  for  each  loan  decision. 

B.  Loan  Processing  Procedures 

1.  Standard  Loan  Application 
Requirements — include  a  list  of  items  or  a 
checklist  showing  the  items  to  be  required  of 
RLF  loan  applicants.  (It  is  acknowledged  that 
not  all  items  will  apply  to  each  loan 
applicant  and  that  certain  situations  may 
require  additional  items  not  on  the  list.) 

2.  Credit  Reports. 

3.  Appraisal  Reports. 

4.  Environmental  Reviews. 

5.  Standard  Collateral  Requirements — 
include  requirements  for  personal  guarantees 
and  insurance  (hazard,  keyman  life,  flood, 
and  title). 

6.  Standard  Equity  Requirements — when 
listing  equity  requirements,  differentiate 
between  existing  and  new  companies,  and 
fixed  asset  and  working  capital  loans.  Note 
that  an  allowable  requirement  for  a  working 
capital  loan  may  simply  require  a  borrower 
to  have  a  certain  net  working  capital 
position.  Equity  is  defined  as  an  amount  or 
percentage  of  capital  (or  lien  free  assets)  that 
is  required  to  be  added  to  a  project  from 
borrower  or  investor  sources. 

7.  Loan  Write-up — indicate  the  items  to  be 
addressed  in  the  RLF  loan  write-up.  At  a 
minimum,  a  loan  write-up  must  discuss  how 
the  proposed  RLF  loan  is  not  replacing 
private  lender  funding  sources — refer  to 
Section  IV.B.3.  of  the  RLF  Administrative 
Manual.  Other  items  should  include  a 
summary  of  the  firm's  history,  management, 
product,  production  capability,  market 
conditions,  financing,  collateral,  repayment 
ability,  consistency  with  the  RLF's  financing 
policy  and  whether  there  are  any 
environmental  problems  associated  with  the 
project.  A  Loan  Write-up  summarizes  the  key 
aspects  of  a  loan;  it  is  prepared  by  the  RLF 
grant  recipient  and  is  usually  provided  to  the 
RLF  loan  board  prior  to  the  loan  decision. 

8.  Procedures  for  loan  approvals, 
documentation  of  loan  board  decisions,  and 
notification  of  borrowers. 

C.  Loan  Closing  and  Disbursement 
Procedures 

1.  General  Closing  Requirements — include 
documentation  required  to  confirm  any 
needed  equity  injection  and  private  lender 
financing. 

2.  Loan  Closing  Documentation 
Requirements — provide  a  checklist  of  the 
standard  documents  that  will  be  required  for 
the  types  of  loans  to  be  made  under  the  RLF. 
Indicate  any  special  timing  requirements, 
e.g..  Uniform  Commercial  Code  (UCC) 
searches  prior  to  and/or  subsequent  to  a  UCC 
filing  on  personal  property. 

3.  Loan  Disbursement  Requirements — 
indicate  borrower  requirements  for  drawing 
loan  funds,  i.e.,  is  a  borrower  required  to 
provide  any  evidence  (e.g..  an  invoice)  that 

it  has  ordered  an  asset  prior  to  receiving  loan 
funds  to  ensure  that  funds  are  ordered  only 
when  actually  needed  and  that  they  will  be 
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used  as  agreed  in  the  loan  agreement,  any 
pre-disbursement  requirements  for  working 
capital  loans,  any  special  requirements  for 
construction  financing,  and  any  other 
disbursement  procedures  that  are  necessary 
to  protect  RLF  assets. 

D.  Loan  Servicing  Procedures 

1.  Loan  Payment  and  Collection 
Procedures — indicate  the  standard  method(s) 
of  loan  payment  by  RLF  borrowers,  e.g., 
payment  coupon  books,  automatic  payment 
withdrawals,  or  other  methods.  Indicate  any 
procedures  for  protection  and  timely  deposit 
of  RLF  loan  payments.  Note  that  unused  RLF 
funds  must  be  Federally  insured  if  deposited 
in  a  financial  institution. 

2.  Loan  Monitoring  Procedures — indicate 
the  standard  procedures  for  monitoring  loan 
conditions,  including  requirements/ 
procedures  for  financial  statements,  annual 
insurance  renewals,  UCC  refilings,  borrower 
site  visits,  tickler  files,  and  compliance  with 
any  Federal  requirements  of  the  grant. 

3.  Late  Payment  Follow-up  Procedures- 
indicate  the  standard  procedures  for 
handling  loans  that  are  in  arrears  up  to  90 
days  and  discuss  any  late  penalty 
requirements  (which  should  be  stated  in  the 
note). 

4.  Procedures  for  Handling  Loans  over  90 
days  in  arrears. 

5.  Write-off  Procedures — indicate  how  the 
RLF  will  account  for  loan  write-offs. 

E.  Administrative  Procedures 

1.  Procedures  for  Loan  Files  and  Loan 
Closing  Documentation — indicate  what 
should  be  included  in  an  RLF  loan  file,  e.g., 
the  application,  loan  commitment  letters, 
copy  of  private  lender  lotui  agreement, 
financial  statements,  annual  insurance 
certifications,  annual  site  visit  reports, 
general  correspondence,  job  reports,  etc. 
Indicate  any  procedures  for  safekeeping  loan 
documents,  particularly  the  loan  closing 
documents.  At  a  minimum,  all  original  notes, 
loan  agreements,  personal  guarantees  and 
security  agreements  should  be  placed  in  a 
fireproof  facility  or  container. 

2.  Procedures  for  Complying  with  EDA 
Reporting  Requirements — provide  an 
overview  of  how  RLF  loan  payments  and  RLF 
Income  sources  will  be  tracked  and 
accounted  for  in  order  to  meet  EDA  reporting 
requirements.  (RLF  Income  sources  including 
interest  from  loans  and  from  accounts 
holding  idle  RLF  funds,  loan  fees,  late 
payment  fees,  and  any  other  sources  of  RLF 
revenue.] 

3.  Grantee  control  procedures  for  ensuring 
compliance  with  all  grant  requirements  and 
for  monitoring  the  RLF  portfolio. 

Prior  to  the  initial  grant  disbursement,  the 
grant  recipient  must  also  certify  that  the  basic 
loan  dociunents  are  in  place  and  that  these 
documents  have  been  reviewed  by  counsel 
for  adequacy  to  protect  the  interests  of  the 
RLF.  The  minimum  documents  required  are: 

—Note 

— Loan  Agreement 

—Security  Agreement(s) 

— Deed  of  trust  or  Mortgage 

— Agreement  of  Prior  Lienholder 


Appendix  B  to  Part  308 — Section  209 
Economic  Adjustment  Program 
Revolving  Loan  Fund  Grants;  Standard 
Terms  and  Conditions 

Approval  expires  07/31/99. 

Burden  Statement  for  Revolving  Loan 
Fund  Standard  Terms  and  Conditions 

Notwithstanding  any  other  provision  of  the 
law,  no  person  is  required  to  resp)ond  to,  nor 
shall  any  person  be  subject  to  a  penalty  for 
failure  to  comply  with,  a  collection  of 
information  subject  to  the  requirements  of 
the  Paperwork  Reduction  Act,  unless  that 
collection  of  information  displays  a  ciurently 
valid  0MB  Control  Number. 

The  information  is  required  to  obtain  or 
retain  benefits  from  the  Economic 
Development  Administration  pursuant  to 
Economic  Development  Administration 
Reform  Act,  Public  Law  105-393.  No 
confidentiality  for  the  information  submitted 
is  promised  or  provided  except  that  which  is 
exempt  under  5  U.S.C.  552(b)(4)  as 
confidential  business  information. 

The  public  reporting  burden  for  this 
collection  is  estimated  to  average  12  hours 
per  response  including  the  time  for  reviewing 
instructions,  searching  existing  data  sources, 
gathering  and  maintaining  the  data  needed, 
and  completing  and  reviewing  the  collection 
of  information.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden  to: 
Economic  Development  Administration, 
Herbert  C.  Hoover  Building,  Washington,  DC, 
20230,  and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of  Management  and 
Budget.  Washington,  DC  20503. 
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A.  Program  Statement 

These  Standard  Terms  and  Conditions 
apply  to  all  Economic  Adjustment  Program 
awards  for  revolving  loan  fund  activities 
funded  under  Section  209  of  the  Public 
Works  and  Economic  Development  Act  of 
1965,  P.L.  89-136,  as  amended  (42  U.S.C. 
3121,etseq.). 

For  the  purpose  of  these  Standard  Terms 
and  Conditions,  (a)  the  term  "Government" 
refers  to  the  Economic  Development 
Administration  (EDA):  (b)  the  term 
"Recipient"  refers  to  the  undersigned 
recipient  of  Government  funds  under  the 
Agreement  to  which  this  attachment  is  made 
a  part;  ©the  term  "Department"  refers  to  the 
Department  of  Conunerce;  (d)  the  term 
-    "Regional  Office"  refers  to  the  appropriate 
Regional  Office  of  the  Economic 
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Development  Atiministration;  (e)  the  term 
"Federal  Prograp  Officer"  refers  to  the 
Regional  Director  of  the  appropriate  EDA 
Regional  Office  (the  Federal  Program  Officer 
is  responsible  fir  programmatic  and 
technical  aspects  of  this  award);  (fl  the  term 
"Grants  Officer^'  refers  to  the  Assistant 
Secretary  for  Ecbnomic  Development  or  his 
or  her  designated  representative  (the  Grants 
Officer  is  responsible  for  all  administrative 
aspects  of  this  akvard  and  is  authorized  to 
award,  amend,  suspend,  and  terminate 
Rnancial  assistance  awards):  (g)  the  term 
"Project"  refers  to  the  activity  for  which  the 
Government  gr^t  was  awarded;  and  (h) 
"RLF"  refers  to  Ihis  revolving  loan  fund  grant 
project. 

B.  Overall  Statutory  and  Executive  Order 
Requirements   I 

Some  of  the  terms  and  conditions  herein 
contain,  by  reference  or  substance,  a 
summary  of  the  pertinent  statutes  or 
regulations  issued  by  a  Federal  agency  and 
published  in  th«  Code  of  Federal  Regulations. 
To  the  extent  that  it  is  a  summary,  such  term 
or  condition  is  lot  in  derogation  of,  or  an 
amendment  to,  ihe  statute  or  regulation. 

The  Recipient  shall  comply,  and  require 
any  contractor  which  provides  services  on 
behalf  of  the  Recipient  to  comply  with  all 
applicable  FedeKl.  state,  territorial,  and  local 
laws,  in  particular,  the  following  Federal 
public  laws,  tha  regulations  issued 
thereunder.  Executive  Orders  and  0MB 
Circulars,  and  tie  requirements  listed  in 
Section  D.  herein: 

.01    EDA  Stdtute  and  Regulations: 
Applicable  provisions  of  the  Public  Works 
and  Economic  Development  Act  of  1965,  P.L. 
89-136,  as  amended  (42  U.S.C.  3121.  et 
seq.]and  regulations  in  13  CFR,  Chapter  III. 

.02    Administrative  Requirements: 
Administrative  requirements  for  grants,  0MB 
Circular  No.  A-llO,  "Grants  and  Agreements 
with  Institutioni  of  Higher  Education, 
Hospitals,  and  0ther  Nonprofit 
Organizations. "'and  its  attachments,  as 
amended  or  as  superseded  in  the 
Department's  regulations,  or  those  found  in 
15  CFR  Part  24,  "Uniform  Administrative 
Requirements  For  Grants  and  Cooperative 
Agreements  to  State  and  Local 
Governments,"  ^s  applicable.  In  the  event  of 
inconsistency  or  conflict  between  the 
administrative  qequirements  and  EDA's 
enabling  legislation  or  regulations,  the  latter 
shall  prevail; 

.03    Civil  Rights  Requirements:  Title  VI  of 
the  Qvil  Rights  Act  of  1964,  as  amended  (42 
U.S.C  2OOOd-20OOd-4);  15  CFR  Part  8; 
ExecuUve  Ordefs  11246  and  11375;  41  CFR 
Part  60-»;  P.L.  ^2-65.  Section  112. 
prohibiting  sex  aiscrimination  on  programs 
under  the  Publit  Works  and  Economic 
Development  Act:  13  CFR  Part  317  imposing 
civil  rights  requirements  on  recipients; 
regulations  issued  pursuant  to  the  Age 
Discrimination  Act  of  1965  (42  U.S.C.  6101 
etseq.]\S  CFR  Part  20;  Section  504  of  the 
Rehabilitation  Act  of  1973.  as  amended  (29 
U.S.C.  794),  and  the  implementing 
regulations  of  tbe  Department  of  Commerce 
in  15  CFR  8b,  prohibiting  discrimination 
against  and  providing  fair  and  equitable 
treatment  of  the  handicapped  under 


programs  or  activities  receiving  Federal 
fmancial  assistance;  and  such  other  civil 
rights  legislation,  regulations,  and  Executive 
Orders  as  applicable; 

.04    Hatch  Act:  Recipient  will  comply 
with  the  provisions  of  the  Hatch  Act  (5 
U.S.C.  Section  1501-1508  and  7324-7328) 
which  limit  the  political  activities  of 
employees  whose  principal  employment  is 
funded  in  whole  or  in  part  with  Federal 
funds. 

C.  General  Requirements 

.01    Grant  Terms  and  Conditions:  The 
Recipient  and  any  consultanty contractor 
providing  services  on  behalf  of  the  Recipient 
shall  comply  with  the  Grant  Award  and  all 
terms  and  conditions  thereto.  The  decision  of 
the  Government  in  interpreting  the  terms  and 
conditions  of  this  grant  shall  be  final. 

.02    Compliance  with  EDA  Instructions: 
The  Recipient  shall  comply  with  EDA 
Revolving  Loan  Fund  guidelines,  manuals 
and  other  instructions  as  may  be  issued  from 
time  to  time  by  the  Government  in 
connection  with  the  assistance  herein 
offered.  All  such  instructions  are  to  be 
applied  on  the  efiiective  date  of  the  award. 

.03    Exclusion  from  Certification  and 
Disclosure  requirements:  An  Indian  tribe  or 
organization  that  is  seeking  an  exclusion 
from  Certification  and  Disclosure 
requirements  must  provide  (preferably  in  an 
attorney's  opinion)  the  Government  with  the 
citation  of  the  provision  or  provisions  of 
Federal  law  upon  which  it  relies  to  conduct 
lobbying  activities  that  would  otherwise  be 
subject  to  the  prohibitions  in  and  to  the 
Certification  and  Disclosure  requirements  of 
Section  319  of  Public  Law  No.  101-121. 

.04    Duplication  of  Work:  The  purpose 
and  scope  of  work  for  which  this  award  is 
made  shall  not  duplicate  programs  for  which 
monies  have  been  received,  committed,  or 
applied  for  from  other  sources,  public  or 
private.  The  Recipient  shall  submit  full 
information  about  related  programs  that  may 
be  initiated  within  the  award  period.  The 
Recipient  shall  immediately  provide  written 
notification  to  the  Federal  Program  Officer  in 
the  event  that  other  Federal  financial 
assistance  is  received  during  the  award 
period  relative  to  the  scope  of  work  of  this 
award. 

.05    Reimbursement  of  Costs  Prior  to 
Award:  Funds  provided  under  this  award 
shall  not  be  used  to  pay  for  the  cost  of  any 
work  started  or  completed  prior  to  the 
effective  date  of  this  award. 

.06    Other  Funding  Sources:  Federal-share 
funds  budgeted  or  awarded  for  this  Project 
shall  not  be  used  to  replace  any  financial 
support  previously  provided  or  assured  fix)m 
any  other  source.  The  Recipient  agrees  that 
the  general  level  of  expenditure  by  the 
Recipient  for  the  benefit  of  program  area  and/ 
or  program  designated  in  the  Special  Terms 
and  Conditions  of  this  award,  or  any 
amendment  or  modification  thereto,  shall  be 
maintained  and  not  reduced  as  a  result  of  the 
Federal-share  funds  received  under  this 
Project. 

.07    Availability  of  Information:  The 
Recipient  agrees  that  all  information 
resulting  from  its  activities  and  not  exempt 
from  disclosure  under  the  Freedom  of 


Information  Act,  5  U.S.C.  522,  shall  be  made 
freely  available  to  the  public.  This 
requirement  is  exclusive  to  the  Recipient  and 
is  not  applicable  to  confidential  information 
disclosed  or  obtained  in  the  normal 
borrower/lender  relationship. 

.08    Procurement  Standards  &■  Use  of 
Consultants/Contractors:  The  procurement 
standards  and  procedures  set  forth  in  15  CFR 
Part  24,  "Uniform  Administrative 
Requirements  for  Grants  and  Cooperative 
Agreements  to  State  and  Local 
Governments,"  Section  24.36  or  OMB 
Circular  No.  A-110,  "Uniform 
Administrative  Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Nonprofit 
Organizations,"  Attachment  O  or  its 
implementing  Department  regulation,  as 
appropriate,  shall  apply  to  all  awards.  For  all 
proposals  and  contracts  where  costs  are 
expected  to  exceed  the  simplified  acquisition 
threshold,  the  scope  of  work  (request  for 
proposal)  and  the  cost  of  such  must  be 
submitted  to  and  approved  by  the 
Government  prior  to  employment  of  such 
consultants  or  contractors.  'The  Recipient 
shall  ensure  that  any  consultant  or  contractor 
paid  from  funds  provided  under  this  award 
either  directly  or  through  program  income  is 
bound  by  all  applicable  award  terms  and 
conditions.  The  Government  shall  not  be 
liable  hereunder  to  a  third  party  nor  to  any 
party  other  than  the  Recipient. 

.09    Program  Performance  Notification: 
The  Recipient  shall  inform  the  Government 
as  soon  as  the  following  types  of  conditions 
become  known: 

a.  Problems,  delays,  or  adverse  conditions 
that  materially  affect  the  ability  to  attain 
program  objectives,  prevent  the  meeting  of 
time  schedules  or  goals,  or  preclude  the 
attaiiunent  of  project  work  units  by 
established  time  periods.  This  disclosure 
shall  be  accompanied  by  a  statement  of  the 
action  taken,  or  contemplated,  and  any  EDA 
assistance  needed  to  resolve  the  situation. 

b.  Favorable  developments  or  events  that 
enable  meeting  time  schedules  and  goals 
sooner  than  anticipated  or  producing  more 
work  units  than  originally  projected. 

.10    Attorney  and  Consultant  Fees:  The 
Recipient  hereby  agrees  that  no  funds  made 
available  from  this  grant  shall  be  used, 
directly  or  indirectly,  for  paying  attorneys'  or 
consultants'  fees  in  connection  with  securing 
this  grant  or  other  grants  or  cooperative 
agreements  from  EDA. 

.11    Suspension  and  Termination  of 
Grant: 

a.  When  a  Recipient  has  failed  to  comply 
with  the  grant  award  stipulations,  standards, 
or  conditions,  EDA  may,  on  reasonable  notice 
to  the  Recipient,  suspend  the  grant  and 
withhold  further  payments,  or  prohibit  the 
Recipient  fit>m  incurring  additional 
obligations  of  grant  funds,  pending  corrective 
action  by  the  Recipient  or  a  decision  to 
terminate  in  accordance  with  the  following 
paragraphs.  EDA  shall  allow  all  necessary 
and  prop>er  costs  which  the  Grantee  could  not 
reasonably  avoid  during  the  period  of 
suspension,  provided  they  meet  the 
provisions  of  applicable  OMB  cost  principles 
and  the  grant  terms  and  conditions. 

b.  Whenever  the  Recipient  shall  fail  in  its 
fiduciary  responsibilities,  or  shall  be  unable 
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or  unwilling  to  perfonn,  as  trustee  of  this 
grant  to  serve  the  purpose  of  the  Economic 
Adjustment  program  for  which  it  was  made, 
EDA  may  suspend,  terminate  or  transfer  this 
grant  to  an  eligible  successor  Recipient,  with 
jurisdiction  over  the  Project  area,  to 
administer  it  as  such  trustee.  The  Recipient 
shall  cooperate  with  EDA  in  accomplishing 
the  transfer  of  this  grant  to  such  successor 
Recipient. 

c.  EDA  may  terminate  any  grant  in  whole, 
or  in  part,  at  any  time  before  the  date  of 
completion,  whenever  it  is  determined  that 
the  Recipient  has  failed  to  comply  with  the 
conditions  of  the  grant  (termination  for 
cause).  EDA  shall  promptly  notify  the 
Recipient  in  writing  of  the  determination  and 
the  reasons  for  the  termination,  together  with 
the  effective  date.  Payments  made  to 
recipients  or  recoveries  by  the  Federal 
sponsoring  agencies  under  grants  or  other 
agreements  terminated  for  cause  shall  be  in 
accordance  with  the  legal  rights  and 
liabilities  of  the  parties.  Whenever  EDA 
terminates  any  RLF  grant  for  cause,  in  whole 
or  in  part,  it  has  the  right  to  recover  residual 
funds  and  assets  of  the  RLF  grant  in 
accordance  with  the  legal  rights  of  the 
parties. 

d.  In  accordance  with  subsections  (a)  (b) 
and  (c)  above,  EDA  may  suspend  or  terminate 
any  grant  for  cause  based  on,  but  not  limited 
to,  the  following:  (1)  feilure  to  make  loans  in 
accordance  with  the  RLF  Plan,  including  the 
time-schedule  far  loan  closings;  (2)  failure  to 
obtain  prior  EDA  approval  for  such  changes 
to  the  RLF  Plan,  including  provisions  for 
administering  the  RLF,  as  specified  in  the 
RLF  Administrative  Manual,  as  amended^  (3) 
bilure  to  submit  progress,  financial  or  audit 
reports  as  required  by  the  terms  and 
conditions  of  the  grant  agreement;  (4)  failure 
to  comply  with  prohibitions  against  conflict- 
of-interest  for  any  transactions  involving  the 
use  of  RLF  funds;  (5)  failure  to  operate  the 
RLF  in  accordance  with  the  RLF  Plan  and  the 
terms  and  conditions  of  the  grant  agreement. 

e.  EDA  or  the  Recipient  may  terminate  this 
grant  in  whole  or,  in  part,  when  the  parties 
agree  that  the  continuation  of  the  project 
would  not  produce  beneficial  results 
commensurate  with  the  further  expenditiire 
of  funds  (termination  for  convenience).  The 
parties  shall  agree  upon  the  termination 
conditions,  including  the  effective  date  and, 
in  the  case  of  partial  terminations,  the 
portion  to  be  terminated.  The  Recipient  shall 
cancel  as  many  outstanding  obligations  as 
possible.  EDA  shall  allow  full  credit  to  the 
Recipient  for  the  Federal  share  of  the 
noncancelable  obligations,  properly  incurred 
by  the  Recipient  prior  to  termination. 

f.  If  there  is  a  partial  termination  of  the 
EDA  grant,  the  hill  amoimt  of  the  original 
nonfederal  matching  share  is  expected  to  be 
retained  in  the  RLF  for  lending  purposes 
unless  otherwise  provided  for  in  the  grant 
agreement  or  agreed  to  in  writing  by  the 
Government. 

g.  Other  grant  closeout  procedures  set  forth 
in  15  CFR,  Part  24,  or  0MB  Circular  No.  A- 
110,  or  its  implementing  Department 
regulation,  as  applicable,  shall  also  apply. 


D.  RLF  Requiranents  for  Recipients  and 
Borrowen 

.01    Prudent  Lending  Practices:  The 
Recipient  agrees  to  adininister  the  RLF  in 
accordance  with  lending  practices  generally 
accepted  as  prudent  for  public  loan 
programs.  Such  practices  cover  loan 
processing,  documentation,  loan  approval, 
collections,  servicing,  administrative 
procedures  and  recovery  actions.  The 
Recipient  agrees  to  follow  local  laws  and 
filing  requirements  to  perfect  and  maintain 
security  interests  in  RLF  collateral. 

.02    Inclusion  of  requirements  in  RLF  Loan 
Documents:  The  Recipient  agrees  to 
incorporate  applicable  Federal  requirements 
described  herein  in  RLF  loan  agreements  to 
ensure  borrower  compliance. 

.03    Annual  RLF  Plan  Certifications:  The 
Recipient  agrees  to  certify  armually  to  the 
Government  that  the  RLF  is  being  operated 
in  accordance  with  the  RLF  Plan  (as 
referenced  in  the  Special  Terms  and 
Conditions  of  the  grant,  as  amended);  and 
that  the  RLF  Plan  is  consistent  with,  and 
supports,  implementation  of  the  current 
Economic  Adjustment  Strategy  for  the  project 
area. 

.04    RLF  Plan  Modifications:  The 
Recipient  agrees,  because  economic 
conditions  change  and  new  approaches  to 
stimulating  economic  adjustment  may  be 
needed,  to  seek  EDA  approval  of  such 
modifications  to  the  RLF  Plan  as  may  be 
required  for  the  RLF  to  continue  to  be  fully 
supportive  of  the  area's  Economic 
Adjustment  Strategy,  as  updated  and 
approved  by  EDA.  The  Recipient  further 
agrees  to  request  EDA  approval  of 
modifications  to  the  Plan  at  any  time  there 
is  evidence  that  such  modifications  are 
needed  to  ensure  effective  use  of  the  RLF  as 
a  strategic  financing  tool. 

.05    Eligible  Area:  The  Recipient  shall  use 
the  RLF  only  in  the  areas  eligible  for  Section 
209  assistance  as  approved  by  the 
Government  and  defined  in  the  Sptecial 
Terms  and  Conditions  of  the  grant.  To  add 
a  new  eligible  area  to  a  previously  awarded 
RLF  grant,  the  Recipient  shall  obtain  the 
prior  written  approval  of  the  Government.  To 
ensure  that  the  economic  benefits  of  RLF 
loans  remain  within  eligible  lending  areas, 
the  Recipient  shall  include  a  provision  in 
RLF  loan  documents  to  call  loans  if  the 
economic  activity  financed  is  moved  outside 
the  eligible  lending  area. 

.06    Relocation:  The  Recipient  agrees  that 
RLF  funds  shall  not  be  used  to  relocate  jobs 
from  one  commuting  area  to  another.  The 
Recipient  shall  include  a  provision  in  RLF 
loan  documents  to  call  loans  if  it  is 
determined  that  (a)  the  business  used  the 
RLF  loan  to  relocate  jobs  from  another 
commuting  area  or  (b)  the  economic  activity 
financed  is  moved  to  another  conunuting 
area  to  the  detriment  of  local  workers. 

.07    Grant  Disbursement  Schedule:  The 
Recipient  agrees,  unless  otherwise  specified 
in  the  Special  Terms  and  Conditions  of  the 
grant  award,  to  make  loans  in  the  initial 
round  of  lending  at  a  rate  such  that  no  less 
than  50  percent  of  the  grant  funds  are 
disbursed  within  18  months,  80  percent 
within  two  years  and  100  percent  within 
three  years  of  the  date  of  the  grant  award. 


The  Recipient  acknowledges  that  if  it  fails  to 
meet  any  of  these  disbursement  deadlines, 
the  Government  will  not  disburse  additional 
grant  funds  unless  (1)  the  funds  are  required 
to  close  loans  approved  prior  to  the  deadline 
and  which  will  be  fully  disbursed  to  the 
borrower(s)  within  45  days,  or  (2)  the  funds 
are  required  to  meet  continuing  disbursement 
obligations  on  loans  closed  prior  to  the 
deadline,  or  (3)  the  Government  has 
approved  in  writing  an  extension  of  the 
deadline.  In  no  event,  will  the  time  ])ermitted 
for  full  disbursement  of  the  grant  funds 
extend  beyond  September  30,  of  the  fifth  year 
after  the  fiscal  year  of  the  grant  award.  Funds 
not  disbursed  in  accordance  with  the 
foregoing  will  automatically  be  retained  by 
the  Federal  Government. 

.08    Capital  Utilization  Standard: 
Subsequent  to  full  disbursement  of  the  grant 
funds,  the  Recipient  agrees  to  manage  its 
repayment  and  lending  activities  to  maintain 
75  percent  or  more  of  the  RLF  capital  loaned 
out  or  committed  at  all  times,  unless  a 
different  standard  has  been  agreed  to  in 
writing  by  the  Government.  The  Recipient 
agrees  to  comply  with  Government  sanctions 
if  the  applicable  capital  utilization  standard 
is  not  met  within  a  reasonable  time  period. 

.09    Civil  Rights:  The  Recipient  agrees  that 
RLF  funds  will  be  made  available  on  a 
nondiscriminatory  basis  and  that  no 
applicant  will  be  denied  a  loan  on  the  basis 
of  race,  color,  national  origin,  religion,  age. 
handicap,  or  sex.  The  Recipient  agrees  to 
market  the  RLF  program  to  prospective 
minority  and  women  borrowers.  The 
Recipient  shall  include  a  provision  in  the 
RLF  loan  documents  that  prohibits  borrowers 
from  discriminating  against  employees  or 
applicants  for  employment  or  providera  of 
goods  and  services.  The  Recipient  agrees  to 
monitor  borrower  compliance  with  civil 
rights  laws. 

.10    Environment:  The  Recipient  shall 
develop  and  implement  an  environmental 
review  process  in  accordance  with  the  intent 
of  the  National  Environmental  Policy  Act  of 
1969,  as  amended  (PL.  91-190).  as 
implemented  by  the  "Regulations"  of  the 
President's  Council  on  Environmental 
Quality  (40  CFR  Parts  1500-1508). 

In  addition,  the  Recipient  shall  indemnify 
and  hold  the  Government  harmless  from  and 
against  all  liabilities  that  the  Government 
may  incur  as  a  result  of  providing  an  award 
to  assist,  directly  or  indirectly,  in  the 
preparation  of  site(s)  or  construction, 
renovation  or  repair  of  any  facility  or  site(s), 
if  applicable,  to  the  extent  that  such 
liabilities  are  incurred  because  of  ground 
water,  surfece,  soil  or  other  conditions 
caused  by  operations  of  the  Recipient  or  any 
of  its  predecessors  on  the  property; 

The  Recipient  shall  adopt  procedures  to 
review  the  impacts  of  prospective  loan 
proposals  on  the  physical  environment.  The 
RLF  Plan  shall  provide  for  disapproval  of  any 
loan  project  which  would  adversely  (without 
mitigation)  impact  flood  plains,  wetlands, 
significant  historic  or  archeological 
properties,  drinking  water  resources,  or 
nonrenewable  natural  resources.  In 
administering  the  RLF,  the  Recipient  shall 
adopt  procedures  to  comply  with  applicable 
laws  and  statutes  including,  but  not  limited 
to,  the  following: 
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a.  The  Qean  A  ir  Act,  as  amended  (42 
U.S.C.  7401  etsiq.): 

b.  The  Federal  Water  Pollution  Control 
Act,  as  amended  (33  U.S.Q  1251,  et  seq.)\ 

c.  The  Coastal  Zone  Management  Act  of 
1972.  P.L.  92-58  3,  as  amended  (16  U.S.C. 
1451,  etseq.y. 

d.  Executive  G  rder  11988.  Floodplain 
Management  (Mf  y  24, 1977],  and  regulations 
and  guidelines  issued  thereunder  by  the 
Economic  Development  Administration; 

e.  Executive  Oder  11990,  Protection  of 
Wetlands  (May  2|4,  1977); 

f.  The  Endangj  red  Species  Act  of  1973  P.L. 
93-205,  as  amen  ied  (16  U.S.C.1531,  et  seq.]: 

g.  The  Safe  Dri  nking  Water  Act,  P.L.  93- 
523,  as  amended  (42  U.S.C.  300f-300j-9); 

h.  The  Wild  at  d  Scenic  Rivers  Act,  as 
amended  (16  U.£  C.  1271,  et  seq.): 

I.  The  Resouro  s  Conservation  and  Recovery 
Act  of  1976,  P.L.  94-580,  as  amended  (42 
U.S.C.  6901); 

j.  The  Comprel  tensive  Environmental 
Response.  Comp  snsation  and  Liability  Act  of 
1980  (CERCLA).  t.L.  96-510,  as  amended,  by 
Superfund  Amer  dments  and  Reauthorization 
Act  of  1986  (SAHA)  (42  U.S.C.  9601,  et  seq.) 
[As  deemed  necessary,  the  Recipient  shall 
require  compliance  with  EDA  policy  and 
procedures  regarding  the  identification  of 
hazardous  and  tclxic  waste  on  real  property 
affected  by  RLF  activities  in  accordance  with 
EDA  Directive  17.01,  promulgated  to  reduce 
liabilities  for  envfronmentai  cleanup  under 
CERCLA  and  SARA.  This  will  require  a 
certification  to  dfmonstrate  a  "due 
diligence"  examination  of  project  site(s)  and 
for  any  environniental  contamination  that 
may  affect  real  pioperty  for  which  EDA  might 
be  placed  in  the  chaLn  of  title,  or  that  is 
affected  by  EDA  Assisted  construction 
activities.]:  I 

k.  The  National  Historic  Preservation  Act 
P.L.  89-665  (16  U.S.C.  470,  et  seq.),  (36  CFR 
Part  800); 

1.  Coastal  Barriers  Resources  Act  P.L.  97- 
348  (16  U.S.C.  35  Dl ,  et  seq);  and 

m.  All  state  an(  I  local  environmental 
review  requirem(  nts  with  all  applicable 
Federal,  state  anc  local  standards.  The 
Recipient  shall  ensure  that  potential 
borrowers'  environmental  submittal  is 
reviewed.  Shoula  a  proposed  RLF  project 
require  the  preparation  of  an  Environmental 
Assessment  (EA)  br  an  Environmental  Impact 
Statement/Reporl  (EIS/EIR)  in  response  to 
Federal,  state  or  local  requirements,  the 
Recipient  shall  b<i  responsible  for  ensuring 
compliance  with  the  requirement  prior  to 
providing  any  lot  n  assistance  under  the  RLF. 

.11     Earthquai  e  Requirements:  For  use  in 
new  building  con  struction  projects:  The 
Recipient  is  aware  of  and  intends  to  comply 
with  one  of  three  model  Codes  outlined  by 
the  Committee  oi  Seismic  Safety  in 
Construction  (IC^SC):  1991 ICBO  Uniform 
Building  Code;  11 192  Supplement  to  the 
BUCA  National  Building  Code;  or  1991 
Amendments  to  t  le  SBCC  Standard  Building 
Code. 

.  1 2    Flood  Hayard  Insurance:  Where 
applicable,  the  Recipient  shall  require  RLF 
borrowers  to  obta  in  flood  hazard  insurance 
pursuant  to  the  F  ood  Disaster  Protection  Act 
of  1973,  PL.  93-^34,  as  amended  (42  U.S.C. 
4002.  etseq.y. 


.13    Davis-Bacon:  The  Recipient  shall 
require  borrowers  to  comply  with  the  Davis- 
Bacon  Act,  as  amended  [40  U.S.C.  276a- 
276a-5);  42  U.S.C.  3222).  when  construction 
is  fmanced  in  whole  or  in  part  by  the  RLF 
and  when  any  related  construction  contract 
exceeds  $2,000. 

.  J  4    Contract  Work  Hours  and  Safety 
Standards  Act  &■  Anti-Kickback  Act:  The 
Recipient  shall  require  borrowers  to  comply, 
where  applicable,  with  the  Contract  Work 
Hours  and  Safety  Standards  Act,  as  amended 
(40  U.S.C.  327-333)  and  with  the  Anti- 
Kickback  Act,  as  amended  (40  U.S.C.  276(c); 
18  U.S.C.  874); 

.  1 5    Access  for  the  Handicapped:  The 
Recipient  shall  ensure  that  if  the  RLF  is  used 
in  whole  or  in  f>art  to  finance  a  building  or 
facility  intended  for  use  by  the  public  or  for 
the  employment  of  physically  handicapped, 
it  must  be  accessible  to  the  physically 
handicapp>ed.  pursuant  to  Public  Law  90- 
480.  as  amended  (42  U.S.  C.  4151,  et  seq.), 
and  the  regulations  issued  thereunder; 

.76    Conflict  of  Interest: 

a.  The  Recipient  shall  not  make  RLF  funds 
available  to  a  business  entity  if  the  owner  of 
such  entity  or  any  owner  of  an  interest  in 
such  entity  is  related  by  blood,  marriage,  law 
or  business  arrangement  to  the  Recipient  or 
an  employee  of  the  Recipient  or  any  member 
of  the  Recipient's  Board  of  Directors,  or  a 
member  of  any  other  Board  (hereinafter 
referred  to  as  "other  Board")  which  advises, 
approves,  recommends  or  otherwise 
participates  in  decisions  concerning  loans  or 
the  use  of  grant  funds. 

b.  No  officer,  employee,  or  member  of  the 
Recipient's  Board  of  Directors,  or  other 
Board,  or  f>erson  related  to  the  officer, 
employee,  or  member  of  the  Board  by  blood, 
marriage,  law,  or  business  arrangement  shall 
receive  any  benefits  resulting  from  the  use  of 
loan  or  grant  funds,  unless  the  officer, 
employee,  or  Board  member  affected  first 
discloses  to  the  Recipient  on  the  public 
record  the  proposed  or  potential  benefit  and 
receives  the  Recipient's  written 
determination  that  the  benefit  involved  is  not 
so  substantial  as  to  affect  the  integrity  of  the 
Recipient's  decision  process  and  of  the 
services  of  the  officer,  employee  or  board 
member. 

c.  An  officer,  employee  or  board  member 
of  the  Recipient  shall  not  solicit  or  accept, 
directly  or  indirectly,  any  gift,  gratuity,  favor, 
entertainment  or  any  other  thing  of  monetary 
value,  for  himself  or  for  another  person,  fiom 
any  person  or  organization  seeking  to  obtain 
a  loan  or  any  portion  of  the  grant  funds. 

d.  Former  board  members  and/or  officers 
are  ineligible  to  apply  for  or  receive  loan  or 
grant  funds  for  a  period  of  one  year  from  the 
date  of  termination  of  his/her  services. 

E.  Financial  Requirements 

.01    Budget:  The  line  item  budget  for  this 
award  is  found  in  the  budget  summary  of  the 
grant  award.  Funds  budgeted  under  the  RLF 
portion  of  a  grant  shall  be  used  for  loan 
projects  and,  if  specified,  for  audit  costs 
related  to  the  RLF,  but  shall  not  be  used  for 
other  administrative  costs  related  to  the  RLF. 

.02    Method  of  Payment:  Payments  will  be 
made  by  the  Automated  Clearing  House 
Electronic  Funds  Transfer  (ACH/EFT)  System 


which  transfers  funds  directly  to  a 
Recipient's  bank  account  without  regard  to 
dollar  amount.  Initially,  the  Recipient  must 
complete  the  Payment  Information  Form 
ACH  Vendor  Payment  System  (SF  3881)  and 
return  it  to  the  EDA  Regional  Office.  The 
award  number  must  be  included  on  the  first 
line  of  the  COMPANY  INFORMATION 
section.  The  SF  3881  should  first  be 
forwarded  to  the  Recipient's  bank  so  that  the 
bank  can  fill  in  the  FINANCIAL 
INSTITUTION  INFORMATION  section 
before  returning  the  SF  3881  to  the  EDA 
Regional  Office. 

The  completed  SF  3881  shall  be  submitted 
together  with  the  completed  Request  for 
Advance  or  Reimbursement  (SF  270).  to  the 
EDA  Regional  Office.  Subsequently,  only  a 
completed  SF  270  is  necessary  to  request  a 
transfer  of  funds  unless  information  on  the 
original  SF  3881  has  changed.  Note:  When 
completing  SF  270  for  an  ACH/EFT  transfer 
of  funds,  type  "ACH/EFT"  in  Item  No.  10  of 
the  form  to  indicate  a  transfer  of  funds 
through  the  Automated  Clearing  House 
Electronic  Funds  Transfer  System. 

.03  Request  For  Budget  Change:  Request 
for  budget  changes  must  be  submitted  to  the 
Federal  Program  Officer  for  approval. 
However,  a  budget  change  involving  a 
reduction  in  the  line  item  for  audit  costs  for 
an  equal  increase  in  the  RLF  capital  requires 
only  written  notification  to  the  Government 
to  be  effective. 

.04    Matching  and  Cost  Sharing:  a.  Local 
Share:  In  affirming  this  award,  the  Recipient 
certifies  that  the  non-Federal  share  of  project 
costs  is  committed  and  is  available  as  needed 
for  the  project,  that  the  non-Federal  share  is 
from  sources  which  can  be  used  as  match  for 
the  EDA  project  and  that  the  non-Federal 
share  is  not  encumbered  or  otherwise 
conditional. 

b.  To  the  extent  applicable  to  this  award, 
cash  contributions  by  the  Recipient  are 
expected  to  be  paid  out  at  the  same  general 
rate  as  the  Federal  share,  but  in  no  event 
shall  the  Federal  share  be  paid  out  at  a  faster 
rate  than  the  Recipient's  contribution.  Any 
exceptions  must  be  approved  in  writing  by 
the  Grants  Officer  based  on  sufficient 
documentation  demonstrating  previously 
determined  plans  for  or  later  commitment  of 
cash  contributions. 

c.  The  approved  budget  for  this  award  is 
predicated  normally  upon  a  sharing  of 
allowable  costs.  In  the  event  allowable  costs 
are  less  than  the  approved  budget,  the 
Federal  share  of  this  award  will  be  limited 
to  the  Federal  pro-rata  share  of  the  total 
allowable  costs  not  to  exceed  the  total 
Federal  dollar  amount  reflected  on  the  award 
document.  However,  consistent  with  Section 
C.ll.f,  the  full  amount  of  the  nonfederal 
matching  share  will  be  expected  to  remain 
for  use  in  the  RLF  unless  otherwise  provided 
for. 

.05    Program  Income:  Program  Income 
includes  repayments  of  RLF  loan  principal 
and  RLF  Income  (defined  in  Section  E.06 
below).  Program  Income,  with  the  exception 
of  current  RLF  Income,  may  be  used  only  for 
relending  and  must  be  used  by  the  Recipient 
(1)  prior  to  requesting  a  disbursement  of  EDA 
grant  funds,  or  (2)  concurrently  with  the 
proceeds  of  such  a  disbursement. 


Federal  Register 


/Vol.  64,  No.  22 /Wednesday.  February  3.  1999 /Rules  and  Regulations 


5437 


.06    RU  Income:  RLF  Income  is  defined 
as  interest  earned  on  outstanding  loan 
principal,  interest  earned  on  accounts 
holding  RLF  funds  not  needed  for  inunediate 
lending,  all  loan  fees  and  loan-related 
charges  received  from  RLF  borrowers,  and 
other  income  generated  from  RLF  operations. 
The  Recipient  may  use  RLF  Income  only  to 
capitalize  the  RLF  and/or  to  cover  eligible 
and  reasonable  costs  necessary  to  administer 
the  RLF,  unless  otherwise  provided  for  in  the 
Special  Terms  and  Conditions  of  the  grant. 

If  RLF  Income  will  be  used  to  pay  for  RLF 
administrative  expenses,  the  Recipient  agrees 
(1)  to  use  RLF  Income  only  for  those 
administrative  expenses  incurred  during  the 
same  twelve-month  period  in  which  it  is 
earned,  and  (2)  to  add  any  RLF  Income 
remaining  unexpended  at  the  end  of  each 
period  to  the  RLF  capital  base.  RLF  Income 
added  to  the  RLF  capital  base  may  not  be 
withdrawn,  other  than  for  lending  purposes, 
without  the  prior  written  consent  of  the 
Government.  The  Recipient  should  refer  to 
current  EDA  administrative  instructions 
regarding  specification  of  the  twelve-month 
accounting  period,  the  format  for 
documenting  income  and  expenses  and  such 
reporting  requirements  as  may  be  applicable. 

.07    Indirect  Costs:  a.  The  Recipient  may 
use  indirect  costs  as  an  eligible 
administrative  expense  chargeable  against 
RLF  Income  if  the  indirect  costs  reflect  an 
established  indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency  prior 
to  the  year  end  in  which  the  costs  are 
charged,  subject  to  the  limitation  in 
subparagraph  b.  below. 

b.  The  Department's  acceptance  of 
negotiated  rates  as  provided  in  this  section  is 
subject  to  total  indirect  costs  not  to  exceed 
100  percent  of  total  direct  costs  charged 
against  RLF  Income.  Where  the  indirect  cost 
rate  exceeds  100  percent,  a  100  percent  rate 
shall  be  used  to  compute  the  dollar  amount 
of  indirect  costs. 

c.  Excess  indirect  costs  will  not  be  used  to 
offset  unallowable  or  disallowed  direct  costs 
when  the  total  allowable  costs  are 
determined. 

d.  If  the  Recipient  has  not  previously 
established  an  indirect  cost  rate  with  a 
Federal  agency,  the  negotiation  and  approval 
of  a  rate  is  subject  to  the  procedures  in  the 
applicable  OMB  costs  principles  and  the 
following  subparagraphs: 

1.  The  Office  of  Inspector  General  (OIG)  is 
authorized  to  negotiate  indirect  cost  rates  on 
behalf  of  the  Department  for  those 
organizations  which  the  Department  is 
cognizant.  The  OIG  will  negotiate  only  fixed 
rates.  The  Recipient  is  required  to  submit  to 
the  OIG  (with  a  copy  of  its  transmittal  letter 
provided  to  the  Grants  Officer)  the 
documentation  (indirect  cost  proposal,  cost 
allocation  plan,  etc.)  necessary  to  establish 
such  rates  90  days  prior  to  the  year  end  in 
which  indirect  costs  will  be  charged.  If  the 
docimientation  is  not  submitted  during  this 
time  period,  charges  of  indirect  costs  against 
RLF  Income  for  that  year  will  not  be 
allowable  and  cannot  be  carried  forward, 
unless  the  OIG  determines  there  is  a  finding 
of  good  and  sufficient  cause  to  excuse  the 
Recipient's  delay  in  submitting  the 
documents. 


2.  When  a  Federal  agency  other  than  the 
Department  of  Commerce  has  responsibility 
for  establishing  an  indirect  cost  rate,  the 
Recipient  is  required  to  submit  to  that 
Federal  agency  (with  a  copy  of  its  transmittal 
letter  provided  to  the  Grants  Officer  and  the 
Department  of  Commerce  OIG)  the 
documentation  (indirect  cost  proposal,  cost 
allocation  plan,  etc.)  necessary  to  establish 
such  rates  within  the  Recipient's  fiscal  year 
during  which  indirect  costs  will  be  charged 
against  RLF  Income.  If  the  documentation  is 
not  submitted  during  this  time  period, 
charges  of  indirect  costs  against  RLF  Income 
will  be  unallowable  and  cannot  be  carried 
forward,  unless  the  OIG  determines  there  is 
a  finding  of  good  and  sufficient  cause  to 
excuse  the  Recipient's  delay  in  submitting 
the  documents. 

.08    Additional  Funding  and/or  Extension 
of  Award:  The  Government  has  no  obligation 
to  provide  any  additional  funding  in 
connection  with  this  award.  Any  renewal  of 
this  award  to  increase  funding  or  to  extend 
the  period  of  jjerformance  is  at  the  sole 
discretion  of  the  Government. 

.09    Debts:  a.  Any  debts  detennined  to  be 
owed  the  Federal  Government  shall  be  paid 
promptly  by  the  Recipient.  A  debt  will  be 
considered  delinquent  if  it  is  not  paid  within 
30  days  of  the  due  date.  If  the  debt  is  not  paid 
by  the  stated  due  date,  the  Recipient  shall  be 
subject  to  late  payment  charges  imposed  by 
the  Federal  Government.  The  late  payment 
charges  are  as  follows: 

1.  Interest  charge  on  the  delinquent  debt. 
As  established  by  the  Debt  Collection  Act  of 
1982,  the  minimum  annual  rate  to  be 
assessed  is  the  Department  of  the  Treasury's 
Current  Value  of  Funds  Rate.  The  interest 
charge  shall  accrue  from  the  date  of  the  letter 
which  notifies  the  debtor  of  the  debt  and  the 
interest  requirements.  This  rate  is  published 
in  the  Federal  Register  by  the  Department  of 
the  Treasury.  The  assessed  rate  shall  remain 
fixed  for  the  duration  of  the  indebtedness; 

2.  A  penalty  charge  on  any  portion  of  a 
debt  that  is  delinquent  for  more  than  90  days, 
although  the  charge  will  accrue  and  be 
assessed  from  the  date  the  debt  became 
delinquent;  and 

3.  An  administrative  charge  to  cover 
processing  and  handling  of  the  amount  due. 

b.  State  and  local  governments  are  not 
subject  to  subparagraphs  .11  a.  2  and  3  above. 

c.  Once  an  account  receivable  has  been 
established  or  a  repayment  agreement  to  pay 
the  debt  has  been  approved,  failure  to  pay  the 
debt  by  the  due  date  on  the  billing  may  result 
in  the  suspension  of  payments  to  the 
Recipient  under  any  current  Department  of 
Commerce  awards  and/or  placement  of  the 
Recipient  on  a  Reimbursement  Only  by 
Treasury  Check  method  of  payment  until  the 
debt  is  paid. 

d.  If  a  debt  is  over  30  days  old,  any 
Department  of  Commerce  awards  to  the 
Recipient  may  be  suspended  and  the 
Recipient  may  be  suspended  or  debarred 
from  further  Federal  financial  and  non 
financial  assistance  and  benefits,  as  provided 
in  15  CFR  Part  26,  until  the  debt  has  been 
paid  in  full  or  until  a  repayment  agreement 
has  been  approved  and  payments  are  made 
in  accordance  with  the  agreement.  Failure  to 
pay  the  debt  or  establish  a  repayment 


agreement  by  the  due  date  will  also  result  In 
the  referral  of  the  debt  for  collection  action, 
e.  Payment  of  the  debt  may  not  come  from 
other  Federally  sponsored  programs. 
Verification  that  other  Federal  funds  have  not 
been  used  will  be  made  during  future 
program  visits  and  audits. 

.  1 0    Interest-Bearing  Accounts:  All  RLF 
grant  funds  disbursed  to  reimburse 
Recipients  for  loan  obligations  already 
incurred  must  be  held  in  interest  bearing 
accounts  until  disbursed  to  the  borrower.  In 
the  event  that  a  loan  disbursement  is  delayed 
beyond  30  days  from  the  date  of  receipt  of 
the  Federal  disbursement,  the  undisbursed 
funds  must  be  returned  to  the  Government 
for  credit  to  the  Recipient's  account.  Interest 
earned  on  prematurely  withdrawn  funds 
must  be  returned  to  the  Government  (with 
the  exception  of  $100  per  year  which  may  be 
retained  for  administrative  expenses  by 
states,  local  governments  and  Indian  tribes 
per  15  CFR  Part  24,  and  $250  for  those 
subject  to  OMB  Circular  A-110  or  its 
implementing  Department  regulation)  and 
shall  be  remitted  promptly,  but  no  less 
frequently  than  quarterly.  All  checks 
submitted  should  state  "EDA"  on  their  face 
and  the  award  number  followed  by  the  word 
INTEREST  in  order  to  identify  the  check  in 
question  as  remittance  of  interest  income. 
Checks  will  be  sent  to  the  address  below: 
Economic  Development  Administration,  P.O. 
Box  100202,  Atlanta,  Georgia  30384. 

.  1 1     Bonding  and  Payment  of  Funds:  Prior 
to  payment  of  funds  hereunder,  the  Recipient 
shall  provide  evidence  to  the  Government 
that  it  has  fidelity  bond  coverage  of  persons 
authorized  to  handle  funds  under  this  award 
in  an  amount  determined  by  the  Government 
sufficient  to  protect  the  interests  of  the  RLF 
and  the  Government. 

.12    Grant  Violations  and  Ineligible  Costs: 
The  Recipient  hereby  agrees  that  the 
Government  may,  at  its  option,  withhold 
disbursement  of  any  award  funds  if  the 
Government  learns,  or  has  knowledge,  that 
the  Recipient  has  failed  to  comply  in  any 
manner  with  any  provision  of  the  award.  The 
Government  will  withhold  funds  until  the 
violation  or  violations  have  been  corrected  to 
the  Government's  satisfaction.  The  Recipient 
further  agrees  to  reimburse  the  Government 
for  any  ineligible  costs  which  were  paid  from 
award  funds.  If  a  violation  occurs  or  an 
ineligible  expenditure  is  made  subsequent  to 
full  disbursement  of  the  grant,  the 
Government,  at  its  option,  may  elect  to  have 
the  Recipient  repay  the  RLF  for  the  amount 
of  any  ineligible  cost  incurred.  Failure  to 
remedy  an  ineligible  expenditure  or  grant 
violation  will  be  grounds  for  suspension  and/ 
or  termination. 

F.  Reporting  Requirements 

Financial  and  Performance  Reports  must 
be  submitted  according  to  the  schedule 
indicated  below.  Failure  to  submit  required 
reports  in  a  timely  manner  may  result  in  (1) 
withholding  payments  under  this  award,  (2) 
deferring  the  processing  of  new  awards, 
amendments,  or  supplemental  funding 
pending  the  receipt  of  the  overdue  ref)ort(s), 
(3)  establishing  an  account  receivable  for  the 
difference  between  the  total  Federal  share  of 
Ou'lays  last  reported  and  the  amount 
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'  Full  disbursen  ent  of  the  grant  award. 


B.  Project  Outcomes  after  Full  Disbursement 
of  Grant 

•  Jobs  created  and  saved  (actual)  through 
RLF  loans. 

•  Number  of  loans  made  by  the  RLF. 

•  Non-RLF  dollars  leveraged  by  the  RLF 
loan. 

1.  Private  sector  dollars. 

2.  Other  dollars  leveraged. 

•  RLF  Capital  Base  (total  RLF  funding  + 
program  income  -  loan  writeoffs). 

.02  Other  Reports:  The  Recipient  agrees 
to  submit  other  reports,  as  may  be  required 
from  time  to  time,  to  the  Government. 

.03    Subcontracting  Reports:  Recipients  of 
awards  which  involve  both  Federal  financial 
assistance  valued  at  $500,000  or  more  and 
procurement  of  supplies,  equipment, 
construction  or  services  shall  be  required  to 
submit  the  SF-334,  "MBE/WBE  Utilization 
Under  Federal  Grants,  Coopierative 
Agreements,  and  Other  Federal  Financial 
Assistance."  Reports  shall  be  submitted  on  a 
quarterly  basis  for  the  period  ending  March 
31,  June  30.  September  30.  and  December  31. 
Reports  are  due  no  later  than  30  days 
following  the  end  of  the  reporting  period 
during  which  any  procurement  in  excess  of 
$10,000  is  executed  under  this  award.  The 
report  should  be  submitted  in  duplicate  to 
the  EDA  Regional  Office. 

G.  Administrative  Cost  and  Loan  Records 
Retention 

.01     Administrative  Cost  Records:  Records 
of  administrative  costs  incurred  for  activities 
relating  to  the  operation  of  the  RLF  shall  be 
retained  for  three  years  frtsm  the  actual 
submission  date  of  the  last  Semiannual  or 
Annual  Report  which  covers  the  period 
during  which  such  costs  were  claimed,  or  for 
five  years  from  the  date  the  costs  were 
claimed,  whichever  is  less.  The  retention 
period  for  records  of  equipment  acquired  in 
connection  with  the  RLF  shall  be  three  years 
from  the  date  of  disposition,  replacement,  or 
transfer  of  the  equipment. 

.02    Loan  Records:  Loan  files  and  related 
documents  and  records  shall  be  retained  over 
the  life  of  the  loan  and  for  a  three  year  period 
from  the  date  of  final  disposition  of  the  loan. 
The  date  of  final  disposition  of  the  loan  is 
defined  as  the  date  of:  (1)  full  payment  of  the 
principal,  interest,  fees,  penalties,  and  other 
fees  or  costs  associated  with  the  loan;  or  (2) 
final  settlement  or  write-off  of  any  unpaid 
amounts  associated  with  the  loan. 

.03    General:  If  any  litigation,  claim, 
negotiation,  audit  or  other  action  involving 
the  RLF  or  its  assets  has  commenced  before 
the  expiration  of  the  three-year  (or  five-year) 
period,  all  administrative  and  program 
records  pertaining  to  such  matters  shall  be 
retained  until  completion  of  the  action  and 
the  resolution  of  all  issues  which  arise  from 
it,  or  until  the  end  of  the  regular  three-year 
(or  five-year)  period,  whichever  is  later. 

The  record  retention  (jeriods  described  in 
this  section  (Administrative  Cost  and  Loan 
Records  Retention)  are  minimum  periods  and 
such  prescription  is  not  intended  to  limit  any 
other  record  retention  requirement  of  law  or 
agreement.  Any  records  retained  for  a  period 
longer  than  so  prescribed  shall  be  available 
for  inspection  the  same  as  records  retained  as 
prescribed.  In  any  event,  EDA  will  not 


question  administrative  costs  claimed  more 
than  three  years  old,  unless  fraud  is  an  issue. 

H.  Audit 

The  Inspector  General  of  the  Department  of 
Commerce,  or  any  of  his  or  her  duly 
authorized  representatives,  shall  have  access 
to  any  pertinent  books,  documents,  papers 
and  records  of  the  Recipient,  whether 
written,  printed,  recorded,  produced  or 
reproduced  by  any  mechanical,  magnetic  or 
other  process  or  medium,  in  order  to  make 
audits,  inspections,  excerpts,  transcripts  or 
other  examinations  as  authorized  by  law. 

.01    Requirements:  a.  Federal  Audit: 
Under  the  Inspector  General  Act  of  1978,  as 
amended,  5  USC  App.  I,  section  1  et  seq.,  an 
audit  of  this  award  may  be  conducted  at  any 
time.  The  Office  of  Inspector  General  usually 
will  make  the  arrangements  to  audit  this 
award,  whether  the  audit  is  performed  by 
Inspector  General  personnel,  an  independent 
accountant  under  contract  with  the 
Department,  or  any  other  Federal,  State  or 
local  audit  entity. 

b.  Recipient  Audit:  1.  For  awards  to 
institutions  of  higher  education,  and  other 
nonprofit  organizations,  the  Recipient  is 
subject  to  the  audit  requirements  found  at  15 
CFR  Part  29b;  for  awards  to  governmental 
entities,  the  Recipient  is  subject  to  the  audit 
requirements  found  at  15  CFR  Part  29a. 

2.  Any  audit  report  performed  in 
compliance  with  the  requirements  of  15  CFR 
Part  29a  or  Part  29b  shall  be  sent  to  the 
cognizant  Federal  agency  and  to  the  Federal 
Program  Officer.  A  copy  of  the  transmittal 
letter  to  the  cognizant  Federal  agency  should 
be  provided  to  the  Grants  Officer.  If  the 
Department  of  Commerce  is  the  cognizant 
Federal  agency,  the  audit  report  should  be 
sent  to  the  following  address:  Federal  Audit 
Clearinghouse,  Bureau  of  the  Census,  1201 
East  10th  Street,  Jeffersonville,  Indiana 
47132. 

c.  For  awards  where  a  special  award 
condition  stipulates  that  an  audit  be 
conducted  of  this  particular  award,  the 
Recipient  shall  arrange  for  an  audit  of  the 
award  in  accordance  with  Governmental 
auditing  standards. 

.02    Establishment  and  Collection  of 
Audit-Related  Debts:  a.  An  audit  of  this 
award  may  result  in  the  disallowance  of  costs 
incurred  by  the  Recipient  and  the 
establishment  of  a  debt  (account  receivable) 
due  the  Government.  For  this  reason,  a 
Recipient  should  take  seriously  its 
responsibility  to  respond  to  all  audit  findings' 
and  recommendations  with  adequate 
explanations  and  supporting  evidence 
whenever  audit  results  are  disputed  and  the 
Recipient  has  the  opportunity  to  comment. 

b.  A  Recipient  whose  award  is  audited  has 
the  following  opportunities  to  dispute  the 
proposed  disallowance  of  costs  and  the 
establishment  of  a  debt: 

1.  Unless  the  Inspector  General  determines 
otherwise,  the  Recipient  will  be  given  30 
days  from  the  transmittal  of  the  draft  audit 
report  in  which  to  submit  written  comments 
and  documentary  evidence. 

2.  The  Recipient  wjll  be  given  30  days  from 
the  transmittal  of  the  final  audit  report  in 
which  to  submit  written  comments  and 
documentary  evidence.  There  will  be  no 
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extension  of  this  deadline.  Based  on  all  of  the 
evidence  available  at  the  expiration  of  this 
time  period,  the  Department  will  make  a 
decision  on  the  actions  it  will  take  as  a  result 
of  the  final  audit  report. 

3.  The  Government's  decisions  to  disallow 
costs  under  the  award  and  to  establish  a  debt 
(as  well  as  its  decisions  on  non  financial 
issues)  will  be  sent  to  the  Recipient  in  an 
Audit  Resolution  Determination  letter.  The 
Recipient  will  be  given  30  days  from  the 
transmittal  of  this  letter  in  which  to  pay  any 
debt.  This  letter  will  contain  information  on 
the  procedures  to  be  followed  by  the 
Recipient  to  appeal  the  Department's 
decisions.  An  appeal  does  not  preclude  the 
Recipient's  obligation  to  pay  the  debt  nor 
does  the  appeal  preclude  the  accrual  of 
interest  on  the  debt.  The  appeal  must  be 
submitted  to  the  Grants  Officer  and  the  Office 
of  Inspector  General  within  30  days  after 
receipt  of  the  Audit  Resolution 
Determination  letter.  There  will  be  no 
extension  of  this  deadline.  This  appeal  is  the 
last  opportunity  for  the  Recipient  to  submit 
to  the  Department  arguments  and  evidence 
that  dispute  the  validity  of  the  audit-related 
debt. 

4.  After  the  opportunity  to  appeal  has 
expired,  or  after  the  final  decision  on 
reconsideration  has  been  made,  the 
Department  will  not  accept  any  submissions 
from  the  Recipient  concerning  its  dispute  of 
the  Department's  decisions  on  the  settlement 
of  costs  under  the  award.  If  the  debt  is  not 
paid,  the  Department  will  undertake  other 
collection  action  but  will  not  thereafter 
reconsider  the  legal  validity  of  the  debt. 

c.  There  are  no  other  administrative 
appeals  available  in  the  Department  of 
Conunerce  concerning  this  matter. 

I.  Miscellaneous  Items 

.01    Pwg^mmatic  Changes:  All  requests 
by  the  Recipient  for  programmatic  changes 
must  be  submitted  to  the  Government  which 
will  notify  the  Recipient  in  writing  of  the 
determination. 

.02    Name  Check  Review: 

a.  A  name  check  review  shall  be  performed 
by  the  Office  of  Inspector  General  on  key 
individuals  associated  with  non  profit 
organizations,  b.  The  Department  reserves  the 
right  to  take  any  of  the  actions  described  in 
subparagraph  H.02  c.  below  if  one  of  the 
following  occurs  as  a  result  of  the  name 
check  review: 

1.  Any  of  the  key  individuals  associated 
with  non  profit  organizations  who  are  not 
exempt  from  the  name  check  review  fails  to 
submit  the  Form  CD-346  and,  if  required,  the 
Form  FD-258; 

2.  The  Recipient,  key  individual,  or  any 
other  person  associated  with  this  award 
made  an  incorrect  statement  or  omitted  a 
material  fact  on  the  Form  CD-346  or  Form 
FD-258;  or 

3.  Significant  adverse  findings  result  from 
the  name  check  review  that  reflect  on  the 
integrity  or  responsibility  of  the  Recipient 
and/or  key  individual. 

c.  In  the  event  of  significant  adverse 
findings  from  the  name  check  review,  the 
Government,  at  its  discretion,  may  take  one 
or  more  of  the  following  actions: 

1.  Terminate  the  award  immediately  for 
cause; 


2.  Require  the  removal  frx}m  association 
with  the  management  of  and/or 
implementation  of  the  Project  any  person  or 
persons  and,  if  appropriate,  require  that  the 
Grants  Officer  be  afforded  the  right  of  final 
approval  of  any  person  or  persons  to  replace 
any  individual  removed  as  a  result  of  this 
condition;  and/or 

3.  Make  appropriate  provisions  or  revisions 
at  the  Government's  discretion  with  respect 
to  method  of  payment  and/or  financial 
reporting  requirements. 

.03    Prohibition  Against  Assignment: 
Notwithstanding  any  other  provision  of  this 
award,  the  Recipient  shall  not  transfer, 
pledge,  mortgage,  or  otherwise  assign  this 
award,  or  any  interest  therein,  or  any  claim 
arising  thereunder,  to  any  party  or  parties, 
bank  trust  companies,  or  other  financing  or 
financial  institutions. 

.04    Covenant  Against  Contingent  Fees: 
Unless  otherwise  specified  in  the  Special 
Award  Conditions,  the  Recipient  warrants 
that  no  person  or  selling  agency  has  been 
employed  or  retained  to  solicit  or  secure  this 
award  upon  an  agreement  or  understanding 
for  a  commission,  percentage,  brokerage,  or 
contingent  fee,  excepting  bona  fide 
employees,  or  bona  fide  established 
commercial,  or  selling  agencies  maintained 
by  the  Recipient  for  the  purpose  of  securing 
business.  For  breach  or  violation  of  the 
warrant,  the  Government  shall  have  the  right 
to  cancel  this  award  without  liability  or,  at 
its  discretion,  to  deduct  from  the  award  sum, 
or  otherwise  recover,  the  full  amount  of  such 
commission,  percentage,  brokerage,  or 
contingent  fee. 

.05    Officials  Not  To  Benefit:  No  member 
of  or  delegate  to  Congress  or  resident  Federal 
Commissioner  shall  be  admitted  to  any  share 
or  part  of  this  award  or  to  any  benefit  that 
may  arise  therefrom;  but  this  provision  shall 
not  be  construed  to  extend  to  this  award  if 
made  to  a  corporation,  education,  or 
nonprofit  institution  for  its  general  benefit. 

.06    Sub-Award  and/or  Contract  to  Other 
Federal  Agencies:  a.  The  Recipient, 
subrecipient,  contractor  and/or  subcontractor 
shall  not  sub-grant  or  subcontract  the  Project 
in  whole  or  in  any  part  to  any  agency  of  the 
Department  of  Commerce. 

b.  The  Recipient,  subrecipient,  contractor 
and/or  subcontractor,  shall  not  sub-grant  or 
subcontract  any  part  of  the  Project  to  any 
other  Federal  department,  agency  or 
instrumentality,  without  the  advance  written 
approval  of  the  Grants  Officer. 

.07    Property  Management:  The  Recipient 
may  utilize  RLF  Income  generated  from  loan 
activities  to  acquire  property  necessary  to 
administer  the  RLF.  Neither  grant  funds  nor 
match  funds  shall  be  used  to  purchase 
property  for  RLF  administration.  RLF  Income 
(defined  in  Section  E.06)  can  only  be  used  to 
acquire  necessary  RLF  property  to  the  extent 
of  the  benefits  received. 

Eligible  property  for  RLF  activities  will 
normally  include  (1)  Expendable  Personal 
Property  (which  includes  all  tangible 
personal  property,  including  supplies,  other 
than  nonexpendable  property),  and  (2) 
Nonexpendable  Personal  Property  (which 
includes  tangible  personal  property, 
including  equipment). 

Title  to  Expendable  and  Nonexpendable 
Personal  Property  acquired  in  whole  or  in 


part  with  RLF  Income  for  use  in  the  RLF 
shall  vest  with  the  Recipient.  The  Recipient 
shall  not  encumber  its  title  or  other  interests 
in  RLF  property  without  prior  written 
approval  friam  the  Government.  The 
Recipient  shall  use  and  manage 
nonexpendable  personal  property  as  long  as 
needed  and  shall  maintain  nonexpendable 
personal  property  records,  control  systems 
and  physical  inventories. 

a.  Disposition  of  Personal  Property:  In  the 
ordinary  course  of  business,  the  Recipient 
may  dispmse  of  personal  property  for 
upgrading  purposes  or  when  no  longer 
needed  for  the  project  activity.  The  RLFs 
share  of  the  proceeds  from  any  disposition 
shall  be  treated  as  a  contribution  to  RLF 
Income  and  may  be  returned  to  the  RLF  for 
lending  or  used  for  RLF  administrative 
expenses. 

b.  Disposition  of  Exptendable  and 
Nonexpendable  Property  Under  RLF 
Termination:  If  the  RLF  is  terminated,  the 
Recipient  shall  submit  a  request  for 
disposition  instructions  to  the  Federal 
Prc^jram  Officer  who  shall  provide  the 
Recipient  with  disposition  instructions. 
Disposition  may  include  one  of  the 
following: 

1.  If  the  total  aggregate  foir  market  value  of 
unused  personal  property  at  the  termination 
of  the  RLF  is  SI, 000  or  less  for  awards  subject 
to  OMB  Circular  A-110  or  any  Department 
rule  superseding  such  Circular,  or  $5,000  or 
less  for  awards  subject  to  15  CFR  Part  24  and 
is  not  needed  for  any  other  Federally- 
sponsored  project  or  program,  the  Recipient 
may  retain  or  sell  the  expendable  personal 
property  without  compensating  the 
Government. 

2.  If  the  total  aggregate  fair  market  value  of 
personal  property  at  the  termination  of  the 
award  exceeds  $1,000  for  awards  subject  to 
OMB  Circular  A-110  or  any  Department  rule 
superseding  such  Circular,  or  $5,000  for 
awards  subject  to  15  CFR  Part  24  and  is  not 
needed  for  any  other  Federally-sponsored 
project  or  program,  the  Recipient  may  retain, 
sell,  or  otherwise  dispose  of  the  property  and 
shall  compensate  the  Government  for  its 
share. 

3.  The  following  apply  only  to  the 
disptosition  of  nonexpendable  personal 
property: 

(a)  The  Recipient  shall  submit  a  completed 
form  CD-281,  "Report  of  Government 
Property  in  Possession  of  Contractor"  along 
with  the  request  for  disposition  instructions. 

(b)  The  Government's  disposition 
instructions  may  additionally  include  the 
following:  (1)  The  Recipient  may  be 
instructed  to  ship  the  nonexpendable 
personal  property  elsewhere.  The  Recipient 
may  receive  the  nonfederal  share  of  the 
market  value  plus  shipping  costs;  or  (2)  for 
awards  subject  to  the  provisions  of  OMB 
Circular  A-110  or  Department  regulation 
superseding  such  Circular,  the  Government 
reserves  the  right  to  transfer  title  to  the 
Federal  Government  or  to  a  third  party 
named  by  the  awarding  agency  if  the 
nonexpendable  personal  property  had  a  unit 
acquisition  cost  of  $1,000  or  more.  For 
awards  subject  to  15  CFR  Part  24,  the 
Government  reserves  the  right  to  transfer  title 
\o  the  Federal  Government  or  to  a  third  party 
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named  by  the  j  warding  agency  for  any 
nonexpendabU  personal  property.  When  title 
is  transferred,  I  he  Recipient  shall  be 
compensated  fi  ir  its  share. 

c.  Dispositio  i  of  Real  Property  Under  RLF 
Termination:  I  the  RLF  is  terminated  and  the 
Recipient  hold  t  title  to  real  prof)erty  through 
foreclosure  or  ( ither  legal  actions,  the 
Recipient  shall  request  disposition 
instructions  fr(  m  the  Regional  Program 
Officer.  Dispos  tion  may  include  one  of  the 
following: 

1.  The  Recip  ent  shall  retain  title  after  it 
compensates  tl  e  Federal  Government  for  its 
share: 

2.  The  Recip  ent  shall  sell  the  property  and 
pay  the  Federa  Goverrunent  for  its  share 
after  the  deduc  ion  of  any  actual  and 
reasonable  sell  ng  and  fix-up  expenses,  if 
any,  from  the  s  lies  proceeds;  or 

3.  The  Recip  ent  shall  transfer  title  to  the 
property  to  the  Federal  Government  provided 
that  in  such  cai  es  the  Recipient  shall  be 
entitled  to  com  pensation  computed  by 
applying  the  Ri  cipient's  percentage  of 
participation  ii  the  cost  of  the  project  to  the 
current  fair  ma  ket  value  of  the  property. 

d.  Debt  Instn  iments  Under  RLF 
Termination:  II  the  RLF  is  terminated,  the 
Recipient  shall  request  disposition 
instructions  frc  m  the  Regional  Program 
Officer  for  disp  osition  of  debt  instruments  in 
the  RLF  portfol  io. 

.08    Rights  t  ■)  Inventions  Made  by 
Nonprofit  Orga  nizations  and  Small  Business 
Firms:  The  poll  cy  and  procedures  set  forth  in 
Department  of  i  Commerce  regulations  37  CFR 
Part  401,  Right!  to  Inventions  made  by 
Nonprofit  Organizations  and  Small  Business 
Firms  under  G<  vemment  Grants,  Contracts, 
and  Cooperativ8  Agreements,  published  in 
the  Federal  Register  on  March  18, 1987,  shall 
apply  to  all  graiils  and  coop)€rative 
agreements  made  where  the  purpose  is 
experimental,  developmental,  or  research 


work. 

Pursuant  to  I 
Department  is  i 
any  valid  paten 
whenever  the  1 


xecutive  Order  12899,  the 
quired  to  notify  the  owner  of 

;  covering  technology 

apartment  or  its  financial 
assistance  Recibients,  without  making  a 
patent  search,  knows  (  or  has  demonstrable 
reasonable  grounds  to  know)  that  technology 
covered  by  a  vdlid  United  States  patent  has 
been  or  will  be  [used  without  a  license  from 
the  owner. 

To  ensure  proper  notification,  if  the 
Recipient  uses  or  has  used  patented 
technology  unoer  this  award  without  a 
license  or  pemiission  from  the  owner,  the 
Recipient  mustinotify  the  Department  Patent 
Counsel  at  the  ollowing  address,  with  a  copy 
to  the  Grants  O  ficer:  U.S.  Department  of 
Commerce,  Off  ce  of  Chief  Counsel  for 
Technology,  Patent  Counsel,  14th  Street  and 
Constitution  A'enue,  NW,  Washington,  D.C. 
20230. 

The  notificat  on  shall  include  the 
following  infor  nation: 

number. 
I  3f  the  Department  awarding 


a.  The  award 

b.  The  name 
agency. 

c.  A  copy  of  ihe  patent. 

d.  A  descript  c 
technology  was  \ 


on  of  how  the  patented 
used, 
e.  The  name  )f  the  Recipient  contact, 
including  an  ac  dress  and  telephone  number. 


.09    Executive  Order  12432,  Minority 
Business  Enterprise:  In  support  of  Executive 
Order  12432,  signed  by  the  President  on  July 
14, 1983,  the  Department  of  Commerce 
encourages  all  Recipients  to  utilize  minority 
firms  and  enterprises  in  contracts  under 
grants  and  cooperative  agreements.  The 
Office  of  Program  Development,  Minority 
Business  Development  Agency,  will  assist 
Recipients  in  matching  qualified  minority 
enterprises  with  contract  opportunities.  For 
further  information  contact:  U.S.  Department 
of  Commerce,  Minority  Business 
Development  Agency,  Office  of  Program 
Development,  Herbert  C.  Hoover  Building, 
14th  Street  and  Constitution  Avenue,  NW, 
Washington,  D.C.  20230. 

.  1 0    Internal  Revenue  Service  (IRS) 
Information:  a.  A  Recipient  classified  for  tax 
purposes  as  an  individual,  partnership, 
proprietorship,  or  medical  corporation  is 
required  to  submit  a  taxpayer  identification 
number  (TIN)  (either  social  security  number 
or  employer  identification  number  as 
applicable)  on  Form  W-9,  "Payer's  Request 
for  Taxpayer  Identification  Number." 

Tsix -exempt  organizations  and  corporations 
(with  the  exception  of  medical  corporations) 
are  excluded  from  this  requirement.  The 
Recipient  should  submit  the  form  to  the 
Grants  Officer  within  60  days  of  the  effective 
date  of  award. 

The  Department  provides  the  Recipient's 
TIN  to  the  IRS  on  Form  1099-G,  "Statement 
for  Recipients  of  Certain  Government 
Payments."  Applicable  Recipients  who  either 
fail  to  provide  their  taxpayer  identification 
number  or  provide  an  incorrect  number  may 
not  be  eligible  for  funding  or  have  funding 
suspended  until  the  requirement  is  met. 

b.  Privacy  Act  Statement — Mandatory 
Disclosure,  Authority,  Purpose,  and  Uses: 
Disclosure  of  your  social  security  number  or 
employer  identification  number  is  mandatory 
for  Federal  income  tax  reporting  purposes 
under  the  authority  of  26  U.S.C,  Section 
6011  and  6109(d),  and  26  CFR  Part  301, 
Section  301.6109-1.  This  is  to  ensure  the 
accuracy  of  income  computation  by  the 
Internal  Revenue  Service.  This  information 
will  be  used  to  identify  an  individual  who  is 
compensated  by  funds  of  the  Department  of 
Commerce  or  paid  interest  under  the  Prompt 
Payment  Act.  A  Recipient  who  either  fails  to 
provide  the  taxpayer  identification  number 
or  provides  an  incorrect  number  may  not  be 
eligible  for  funding  or  have  funding 
suspended  until  requirement  is  met.  This 
information  is  being  provided  to  the  Internal 
Revenue  Service  on  Form  1099. 

.  1 1     Government  wide  Debarment, 
Suspension  and  Other  Responsibility  Matters 
(Nonprocurementj:  a.  This  award  is  subject  to 
Executive  Order  12549,  Debarment  and 
Suspension,  and  15  CFR  Part  26, 
"Government  wide  Debarment  and 
Suspension  (Nonprocurement)."  A  person  (as 
defined  at  15  CFR  §  26.105(n))  who  is 
debarred  or  suspended  shall  be  excluded 
from  Federal  financial  and  nonfinancial 
assistance  and  benefits  under  Federal 
programs  and  activities  except  to  the  extent 
prohibited  by  law  or  authorized  in  writing  by 
the  Department. 

b.  The  Recipient  shall  provide  immediate 
notification  to  the  Grants  Officer  if  at  any 


time  the  Recipient  learns  that  its 
certification,  Form  CD-511,  "Certifications 
Regarding  Debarment,  Suspension  and  Other 
Responsibility  Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  was  erroneous 
when  submitted  or  has  become  erroneous  by 
reason  of  changed  circumstances. 
Subrecipients  in  lower  tier  transactions  shall 
provide  the  same  updated  notice  to  the 
Recipient. 

c.  Unless  the  Department  authorizes  in 
writing  an  exception  in  accordance  with  15 
CFR  §§  26.215,  26.220,  and/or  26.625,  the 
Recipient  of  this  award  shall  not  knowingly 
do  business  under  a  covered  transaction  with 
a  person  who  is  debarred  or  suspended,  or 
with  a  person  who  is  ineligible  for  or 
voluntarily  excluded  from  that  covered 
transaction.  The  Recipient  shall  not  renew  or 
extend  covered  transactions  (other  than  no- 
cost  time  extensions)  with  any  person  who  is 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded,  except  as  provided  in 
15  CFR  Part  26.215.  Violation  of  this 
restriction  may  result  in  disallowance  of 
costs,  annulment  or  termination  of  award, 
issuance  of  a  stop  work  order,  debarment  or 
suspension,  or  other  remedies,  as 
appropriate. 

d.  The  Recipient  shall  require  each 
applicant/bidder  for  a  lower  tier  covered 
transaction  (except  subcontracts  for  goods  or 
services  under  the  $100,000  small  purchase 
threshold  unless  the  subtler  Recipient  will 
have  a  critical  influence  on  or  substantive 
control  over)  at  any  tier  under  this  award  to 
file  a  certification.  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 
and  Lobbying,"  without  modification,  for  it 
and  its  principals  in  any  proposal/ 
solicitation  submitted  in  connection  with  the 
lower  tier  covered  transaction.  Certifications 
shall  be  retained  by  the  Recipient. 

e.  The  Recipient  shall  include  the 
following  provisions  regarding  debarment 
and  suspension  in  all  subtler  covered 
transactions: 

1.  This  lower  tier  covered  transaction  is 
subject  to  Executive  Order  12549, 
"Debarment  and  Suspension,"  and  15  CFR 
Part  26,  "Government  wide  Debarment  and 
Suspension  (Nonprocurement)."  Unless 
authorized  by  the  Department  in  writing,  a 
person  (as  defined  at  15  CFR  §  26.105(n)) 
who  is  debarred  or  suspended  shall  be 
excluded  trom  Federal  financial  and 
nonfinancial  assistance  and  benefits  under 
Federal  programs  and  activities  except  to  the 
extent  prohibited  by  law  or  authorized  by  the 
Department. 

2.  Unless  the  Department  authorizes  in 
writing  an  exception  in  accordance  with  15 
CFR  §§26.215,  26.220,  and/or  26.625,  the 
Recipient  of  this  lower  tier  covered 
transaction  shall  not  knowingly  do  business 
under  a  covered  transaction  with  a  person 
who  is  debarred  or  suspended,  or  with  a 
person  who  is  ineligible  for  or  voluntarily 
excluded  from  that  covered  transaction.  The 
Recipient  of  this  sub-award  shall  not  renew 
or  extend  covered  transactions  (other  than 
no-cost  time  extensions)  with  any  person 
who  is  debarred,  suspended,  ineligible,  or 
voluntarily  excluded,  except  as  provided  in 
15  CFR  §26.215. 
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f.  The  Recipient  shall  include  the  following 
provision  in  each  application  and  in  each  bid 
for  a  lower  tier  covered  transaction  at  any  tier 
under  this  award: 

Each  applicant/bidder  for  a  lower  tier 
covered  transaction  (except  subcontracts  for 
goods  or  services  under  the  $100,000  small 
purchase  threshold  unless  the  subtier 
Recipient  will  have  a  critical  influence  on  or 
substantive  control  over  the  award)  at  any 
tier  under  this  Federal  award  must  file  Form 
CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion — Lower  Tier  Covered 
Transactions  and  Lobbying,"  without 
modification,  at  the  time  of  application/bid. 

Applicants/bidders  should  review  the 
instructions  for  certification  included  in  the 
regulations  before  completing  the 
certification.  The  prospective  lower  tier 
participant  shall  provide  immediate  written 
notice  to  the  person  to  whom  this  proposal 
is  submitted  if  at  any  time  the  prospective 
lower  tier  participant  learns  that  its 
certification  was  erroneous  when  submitted 
or  has  become  erroneous  by  reason  of 
changed  circumstances.  Certifications  shall 
be  retained  by  the  Recipient. 

.12    Restrictions  on  Lobbying  (applicable 
to  awards  exceeding  $100,000  in  Federal 
funding):  a.  This  award  is  subject  to  Section 
319  of  Public  Law  101-121,  which  added 
Section  1352,  regarding  lobbying  restrictions, 
to  Chapter  13  of  Title  31  of  the  United  States 
Code  as  implemented  by  15  CFR  Part  28.  The 
Recipient  of  this  award  and  subrecipients  are 
generally  prohibited  from  using  Federal 
funds  for  lobbying  the  Executive  or 
Legislative  Branches  of  the  Federal 
Government  in  connection  with  this  award. 

b.  The  Recipient  shall  require  each  person 
who  requests  or  receives  from  the  Recipient 
a  sub-grant,  contract,  or  subcontract 
exceeding  $100,000  of  Federal  funds  at  any 
tier  under  this  award,  to  file  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 
and  Lobbying,"  without  modification,  and,  if 
applicable,  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  form  regarding  the  use  of  any 
nonfederal  funds  for  lobbying.  Certifications 
shall  be  retained  by  the  next  higher  tier.  All 
disclosure  forms,  however,  shall  be 
forwarded  from  tier  to  tier  until  received  by 
the  Recipient,  who  shall  forward  all 
disclosure  forms  to  the  Grants  Officer. 

c.  The  Recipient  shall  include  the 
following  provision  in  all  contracts, 
subcontracts,  or  sub-grants: 

This  contract,  subcontract,  or  sub-grant  is 
subject  to  Section  319  of  Public  Law  101- 
121,  which  added  Section  1352,  regarding 
lobbying  restrictions,  to  Chapter  13  of  Title 
31  of  the  United  States  Code  as  implemented 
by  15  CFR  Part  28.  Each  bidder/applicant/ 
recipient  of  this  contract,  subcontract,  or  sub- 
grant  and  subrecipients  are  generally 
prohibited  from  using  Federal  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  this  award. 

d.  The  Recipient  shall  include  the 
following  contract  clauses  regarding  lobbying 
in  each  application  for  a  sub-grant  and  in 
each  bid  for  a  contract  or  subcontract 


exceeding  $100,000  of  Federal  funds  at  any 
tier  under  the  Federal  award: 

Each  applicant/recipient  of  a  subgrant  and 
each  bidder/applicant/recipient  of  a  contract 
or  subcontract  exceeding  $100,000  of  Federal 
funds  at  any  tier  under  the  Federal  award 
must  file  Form  CD-512,  "Certifications 
Regarding  Debarment,  Suspension, 
Ineligibility  and  Voluntary  Exclusion — Lower 
Tier  Covered  Transactions  and  Lobbying," 
and  Standard  Form-LLL,  "Disclosure  of 
Lobbying  Activities,"  regarding  the  use  of 
any  nonfederal  funds  for  lobbying. 
Certifications  shall  be  retained  by  the  next 
higher  tier.  All  disclosure  forms,  however, 
shall  be  forwarded  from  tier  to  tier  until 
received  by  the  Recipient  of  the  Federal 
award,  who  shall  forward  all  disclosure 
forms  to  the  Grants  Officer.  , 

Each  subgrantee,  contractor,  or 
subcontractor  that  is  subject  to  the 
Certification  and  Disclosure  provision  of  this 
Contract  Clause  is  required  to  file  a 
disclosure  form  within  15  days  of  the  end  of 
each  calendar  quarter  in  which  there  occurs 
any  event  that  requires  disclosure  or  that 
materially  affects  the  accuracy  of  the 
information  contained  in  any  disclosure  form 
previously  filed  by  such  person.  Disclosure 
forms  shall  be  forwarded  from  tier  to  tier 
until  received  by  the  Recipient  of  the  Federal 
award  [grant],  who  shall  forward  all 
disclosure  forms  to  the  Grants  Officer. 

Appendix  C  to  Part  308 — Section  209 
Economic  Adjustment  Program 
Revolving  Loan  Fund  Grants; 
Administrative  Manual 


OMB  Approval  No.  0610-0095 
Approval  expires  07/31/99 

Burden  Statement  for  Revolving  Loan  Fund 
Administrative  Manual: 

Notwithstanding  any  other  provision  of  the 
law,  no  person  is  required  to  respond  to,  nor 
shall  any  person  be  subject  to  a  penalty  for 
failure  to  comply  with,  a  collection  of 
information  subject  to  the  requirements  of 
the  Paperwork  Reduction  Act,  unless  that 
collection  of  information  displays  a  currently 
valid  OMB  Control  Number. 

The  information  is  required  to  obtain  or 
retain  benefits  from  the  Economic 
Development  Administration  pursuant  to 
Economic  Development  Administration 
Reform  Act,  Public  Law  105-393.  No 
confidentiality  for  the  information  submitted 
is  promised  or  provided  except  that  which  is 
exempt  under  5  U.S.C.  552(b)(4)  as 
confidential  business  information. 

The  public  reporting  burden  for  this 
collection  is  estimated  to  average  12  hours 
per  response  including  the  time  for  reviewing 
instructions,  searching  existing  data  sources, 
gathering  and  maintaining  the  data  needed, 
and  completing  and  reviewing  the  collection 
of  information.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden  to; 
Economic  Development  Administration, 
Herbert  C.  Hoover  Building,  Washington,  DC, 
20230,  and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 
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I.  Purpose 

This  Manual 
reporting,  grant 


describes  the  compliance, 
record  keeping  and  other 
administrative  lequirements  and  procedures 
that  apply  to  R«  volving  Loan  Fund  (RLF) 
grants  funded  fay  the  Economic  Development 
Administration  (EDA)  under  Section  209  of 
the  Public  Worl  ls  and  Economic 
Development  Act  of  1965,  as  amended.  These 
requirements  apply  to  new  RLFs  and  to  the 
future  actions  of  all  RLFs  funded  prior  to  the 
Manual's  effect  ve  date.  The  requirements 
apply  to  RLFs  flinded  under  the  Sudden  and 
Severe  Econom  c  Dislocation  (SSED)  and  the 
Long-Term  Economic  Deterioration  (LTED) 
components  of  Section  209.  They  also  apply 
to  the  revolving  phases  of  RLFs  funded  for 
the  initial  purp  >se  of  providing  financing  to 
one  or  more  idontified  business  firms. 


n.  Authorit}' 

A.  Grant  Recipients  as  Trustees:  Recipients 
of  EDA  grants  ti  operate  RLFs  hold  RLF 
funds  in  trust  to  serve  the  purpose  of  the 
Economic  Adjustment  program  for  which  the 
grant  award  wa4  made.  The  grant  recipient's 
obligation  to  thA  Federal  Government 
continues  as  loag  as  the  Federal  interest  in 
EDA  RLF  assetai  in  the  form  of  cash, 
receivables,  pwr^nal  and  real  prof>erty,  and 
notes  or  other  financial  instruments 
developed  through  the  use  of  the  funds, 
continues  to  exist.  If  EDA  determines  that  a 
grant  recipient  is  failing  to  meet  this 
obligation,  the  Agency  will  assert  its 
equitable  reversionary  interest  in  the  RLF 
assets.  Howevei,  EDA's  nonassertion  of  its 
interest  does  ncA  constitute  a  waiver  thereof. 

B.  Grantor  Aiithority  to  Change  Policies: 
EDA,  as  the  Fecleral  agency  charged  with 
implementing  the  program,  is  obligated  to 
promulgate  [>olicies  and  procedures 
applicable  to  all  RLF  grant  recipients  to 
insure  compliance  with  Federal 
requirements,  to  safeguard  the  public's 
interest  in  the  gfant  assets,  and  to  promote 
effective  use  of  the  funds  in  accomplishing 
the  purpose  for  which  they  were  granted. 

Pursuant  to  tl>is  obligation,  grant  terms  and 
conditions  require  grant  recipients  to  comply 
with  changes  ini  regulations  and  other 
requirements  add  policies  that  EDA  may 
issue  from  timejto-time.  Such  changes  apply 
to  actions  takenby  all  grant  recipients, 
existing  and  prospective,  after  the  effective 
date  of  the  chat^es.  Loans  made  by  grant 
recipients  prior  to  the  effective  date  of  the 
changes  are  not  affected  unless  so  required 
by  law.  I 

As  a  matter  oi  policy,  EDA  will  subject 
proposed  RLF  cjianges  to  public  review  when 
practicable.       | 

EDA's  policy  as  to  administer  RLF  grants 
uniformly,  but  ^  is  understood  that  there 
may  be  situations  warranting  a  variance.  To 
accommodate  tlese  situations  and  to 
encourage  innovative  and  creative  ways  to 
address  econon^ic  adjustment  problems, 


requests  for  variances  to  the  requirements  of 
this  Manual  will  be  considered  if  they  are 
consistent  with  the  goals  of  the  Section  209 
program  and  with  an  RLF's  strategy,  make 
sound  economic  and  fmancial  sense,  and  do 
not  conflict  with  applicable  legal 
requirements. 

C.  Precedence  of  Grant  Documents  and 
Published  Regulations:  The  Grant  Award, 
executed  by  EDA  and  the  recipient,  together 
with  the  Budget,  Special  Terms  and 
Conditions  and  the  Standard  Terms  and 
Conditions,  as  may  be  amended,  and  the 
current  regulations,  published  at  13  CFR  Part 
308,  constitute  the  requirements,  hereinafter 
referred  to  as  "Terms  and  Conditions," 
applicable  to  an  EDA  RLF  grant.  This  Manual 
is  designed  to  clarify  and  administratively 
implement  those  requirements.  In  the  event 
of  conflict,  the  aforementioned  docimients 
take  precedence  over  this  Manual. 

m.  Grantee  Responsibilities 

A.  Prudent  Lending  Practices:  RLF  grant 
recipients  are  required  to  operate  RLFs  in 
accordance  with  lending  practices  generally 
accepted  as  prudent  for  public  loan 
programs.  Such  practices  cover  loan 
processing,  documentation,  servicing  and 
administrative  procedures,  as  outlined  in  the 
current  RLF  Plan  Guidelines. 

B.  Protection  of  RLF  Assets:  RLF  grant 
recipients  are  required  (1)  to  obtain  adequate 
and  appropriate  collateral  from  borrowers, 
and  (2)  to  act  diligently  to  protect  the 
interests  of  the  RLF,  through  collection, 
foreclosure,  or  other  recovery  actions  on 
defaulted  loans. 

C.  Federal  Requirements  Applicable  to 
Grant  Recipients:  Grant  recipients  are 
responsible  for  complying  with  the  Federal 
laws  and  regulations.  Executive  Orders  and 
Office  of  Management  and  Budget  (OMB) 
Circulars  which  are  referenced  in  the  Terms 
and  Conditions,  as  may  be  amended,  for  RLF 
grants.  These  include  administrative  and 
audit  requirements,  cost  principles,  and  other 
laws,  regulations  and  Executive  Orders 
pertaining  to  requirements  &t>m  civil  rights 
to  lobbying  restrictions. 

D.  Federal  Requirements  Applicable  to  RLF 
Borrowers:  Grant  recipients  are  responsible 
for  ensuring  that  prospective  borrowers  are 
aware  of,  and  comply  with,  the  Federal 
statutory  and  regulatory  requirements  that 
apply  to  activities  carried  out  with  RLF 
loans.  The  most  common  of  these 
requirements  relate  to  enviroimiental 
protection,  civil  rights,  Davis-Bacon  wage 
rates  and  handicap  access  on  construction 
projects,  and  the  prohibited  use  of  RLF  funds 
for  businesses  that  relocate  jobs  from  one 
commuting  area  to  another. 

Grant  recipients  are  responsible  for 
developing  an  appropriate  review  process  in 
accordance  with  the  intent  of  the  National 
Environmental  Policy  Act  of  1969,  (P.L.  91- 
190)  as  amended,  as  implemented  by  the 
"Regulations"  of  the  President's  Council  on 
Environmental  Quality.  The  process  shall 
include  disapproval  of  loan  projects  which 
would  adversely  (without  mitigation)  impact 
floodplains,  wetlands,  significant  historic  or 
archeological  prop>erties,  drinking  water 
resources,  or  nonrenewable  natural 
resources.  Grant  recipients  are  also 


responsible  for  openly  marketing  the  RLF  to 
prospective  minority  and  women  borrowers, 
and  monitoring  borrower  compliance  with 
civil  rights  requirements  that  prohibit 
borrowers  from  discriminating  against 
employees  or  applicants  for  employment,  or 
providers  of  goods  and  services.  These  and 
the  other  Federal  requirements  described  in 
the  Terms  and  Conditions  of  each  grant 
should  be  included,  as  applicable,  in  each 
RLF's  standard  loan  agreement  to  ensure 
borrower  compliance  where  necessary.  Grant 
recipients  are  expected  to  act  diligently  to 
correct  instances  of  noncompliance, 
including  the  recall  of  loans,  if  necessary. 

IV.  Revolving  Loan  Fund  Restrictions 

The  following  restrictions  apply  generally 
to  RLFs: 

A.  Lending  Area  Restrictions 

1.  Eligible  Lending  Area:  The  economic 
activity  and  the  benefits  of  RLF  loans  must 
he  located  within  the  eligible  areas  identified 
in  the  grant  award. 

2.  Modification  of  the  Eligible  Area:  Areas 
within  the  operational  jurisdiction  of  the 
grant  recipient  that  were  not  identiffed  in  the 
grant  award,  but  that  meet  or  may 
subsequently  meet  the  Agency's  criteria  for 
eligibility  under  Section  209,  may  qualify  to 
be  added  to  an  RLF's  eligible  lending  area. 
To  ascertain  qualification,  a  grant  recipient 
must  make  a  written  request  to  EDA  to 
determine  whether  a  new  area  is  eligible  for 
assistance  under  existing  grant  terms.  Area 
eligibility  data  are  updated  quarterly  and 
eligibility  lists  are  maintained  by  EDA's 
Regional  Offices.  Unless  stipulated  otherwise 
in  the  grant  award,  once  an  area's  eligibility 
is  approved  by  EDA,  that  area  retains  its 
eligibility  indefinitely. 

3.  Recapitalization  Rule:  If  EDA  funds  are 
used  to  recapitalize  an  existing  RLF,  the  new 
grant  funds  may  be  used  only  in  areas 
eligible  for  assistance  at  the  time  the 
recapitalization  grant  is  invited  (and  in  areas 
that  become  eligible  between  the  time  of 
invitation  and  the  grant  award).  Areas  that 
were  eligible  under  the  previous  EDA  grant 
award  but  not  under  the  new  award  may 
continue  to  receive  RLF  assistance  under  the 
previous  grant  award  only.  Areas  which 
become  eligible  subsequent  to  the  grant 
award  require  EDA  approval  as  discussed 
above  in  Section  IV. A.  2. 

If  a  grant  recipient  has  received  EDA  funds 
to  recapitalize  an  existing  RLF  and  the 
respective  grants  serve  different  eligible 
lending  areas,  the  grant  recipient  is 
responsible  for  maintaining  adequate 
accounting  records  to  substantiate  that  each 
grant  is  being  used  in  the  appropriate  eligible 
lending  area. 

B.  Borrower  Restrictions 

1.  Eligible  Lending  Area:  An  RLF  borrower 
must  retain  the  activity  financed  in  the 
eligible  lending  area  for  the  term  of  the  loan. 
The  RLF's  standard  loan  agreement  should 
include  a  provision  to  call  the  loan  if  the 
activity  financed  is  moved  from  the  eligible 
lending  area. 

2.  Relocation:  RLF  financing  may  not  be 
used  by  a  borrower  for  any  activity  that 
serves  to  relocate  jobs  from  one  commuting 
area  to  another.  This  applies  both  to  a 
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business  which  uses  RLF  financing  to 
relocate  jobs  into  an  eligible  area  from  a 
different  commuting  area,  and  to  a  business 
which  relocates  jobs,  created  as  a  result  of 
RLF  financing,  to  a  different  commuting  area. 
An  RLF's  standard  loan  agreement  should 
include  a  provision  for  calling  the  loan  if  it 
Is  determined  that  (a)  the  business  used  the 
RLF  loan  to  relocate  jobs  from  another 
commuting  area,  or  (b)  the  activity  financed 
was  subsequently  moved  to  a  different 
commuting  area  to  the  detriment  of  local 
workers.  The  commuting  area  is  that  area 
defined  by  the  distance  people  travel  to  work 
in  the  locality  of  the  project  receiving  RLF 
financial  assistance. 

3.  Credit  Otherwise  Available:  A  borrower 
is  not  eligible  for  RLF  financing  if  credit  is 
otherwise  available  on  terms  and  conditions 
which  would  permit  completion  and/or  the 
successful  operation  or  accomplishment  of 
the  project  activities  to  be  financed.  The 
grant  recipient  is  responsible  for  determining 
that  each  borrower  meets  this  requirement 
and  for  documenting  the  basis  for  its 
determination  in  the  loan  write-up.  A  loan 
write-up  must  include  a  discussion  of  the 
particular  features  of  the  local  capital  market 
and/or  of  the  individual  borrower  or  project 
to  be  financed  that  resuh  in  the  need  for  RLF 
financing.  It  should  also  briefly  describe  the 
key  aspects  of  the  business  and  the  loan 
including  a  discussion  of  the  prospective 
borrower's  ability  to  repay. 

The  grant  recipient  is  also  responsible  for 
obtaining  supplemental  evidence,  as 
appropriate,  to  support  the  need  for  RLF 
financing.  This  may  include  the  following: 

a.  A  conunitment  letter  from  a  participating 
bank  stating  the  loan  terms,  the  maximum 
amount  to  be  extended  by  the  bank,  and  the 
need  for  the  RLF's  participation;  and/or 

b.  Bank  rejection  letter(s),  if  obtainable, 
listing  the  proposed  loan  terms. 

Exception  to  Credit  Test:  RLF  financing 
may  also  be  used  as  an  incentive,  through 
fevorable  loan  terms,  to  attract  a  new 
business  or  a  business  expansion  into  an 
eligible  area.  The  business  may  be  credit 
worthy  but  would  otherwise  not  locate  in  the 
area  without  RLF  financing  as  an  incentive. 
To  undertake  this  type  of  project,  the  grant 
recipient  must  sufficiently  document  the 
need  for  RLF  assistance  and  should  obtain 
certification  from  the  company,  stating  that  it 
would  not  locate  the  proposed  project  at  the 
intended  location  without  RLF  assistance. 
Grant  recipients  are  cautioned  that  failure  to 
document  adequately  the  need  for  an  RLF 
loan  may  be  grounds  for  declaring  a  loan 
ineligible  and  requiring  the  grant  recipient  to 
repay  any  outstanding  loan  balance  to  the 
RLF,  or  return  the  Federal  share  to  EDA. 

4.  Public  and  Quasi-Public  Borrowers:  A 
public  or  quasi-public  organization  is  not 
eligible  to  receive  RLF  financial  assistance 
unless  (a)  the  activity  financed  directly 
benefits  or  will  directly  benefit  identifiable 
business  concerns,  and  (b)  there  is  reasonable 
assurance  that  the  activity  financed  will 
result  in  increased  business  activity  in  the 
near  term. 

5.  Private  Developers:  Private  developers 
are  not  eligible  for  RLF  assistance  unless  the 
activity  financed  is  non-speculative, 
consistent  with  the  strategic  and  lending 


objectives  of  the  RLF,  and  directly  benefits  or 
will  directly  benefit  identifiable  business 
concerns. 

6.  Other:  A  grant  recipient  shall  not  use  its 
RLF  to  make  a  loan  to  itself  or  to  a  related 
organization. 

C.  Financing  Restrictions 

1.  Loans  to  a  borrower  for  the  purpose  of 
investing  in  interest  bearing  accounts, 
certificates  of  deposit,  or  other  investments 
not  related  to  the  objectives  of  the  RLF  are 
prohibited.  To  preclude  ineligible  uses  of 
RLF  funds,  the  purpose  of  each  RLF  loan 
should  be  clearly  stated  in  the  RLF  loan 
agreement. 

2.  For  initial  RLF  grants,  the  total  dollar 
amount  of  loans  for  working  capital  purposes 
may  not  exceed  50%  of  the  total  RLF  capital 
prior  to  the  full  disbursement  of  grant  funds, 
unless  otherwise  stipulated  in  the  grant 
agreement.  ("RLF  capital"  consists  of  the 
funds  which  capitalized  the  RLF  plus  such 
earnings  and  fees  generated  by  RLF  activities 
as  may  be  added  to  the  RLF  capital  base  to 
be  used  for  lending.)  For  recapitalization 
grants  and  for  initial  grants  after  the  grant 
funds  are  fully  disbursed,  the  portfolio 
working  capital  p>ercentage  may,  with  EDA's 
prior  written  approval,  exceed  50  percent.  In 
reviewing  requests  to  increase  the  50  percent 
limit  on  working  capital  loans,  EDA  will 
consider,  among  other  things,  the  grant 
recipient's  experience  with  working  capital 
loans  and  whether  the  request  is  consistent 
with  the  area's  Economic  Adjustment 
Strategy  and  the  RLF  Plan. 

3.  RLF  capital  may  not  be  used  to: 

a.  Acquire  an  equity  position  in  a  private 
business; 

b.  Subsidize  interest  payments  on  an 
existing  loan; 

c.  Provide  the  equity  contribution  required 
of  borrowers  under  other  Federal  loan 
programs; 

d.  Enable  an  RLF  borrower  to  acquire  an 
interest  in  a  business,  either  through  the 
purchase  of  stock  or  through  the  acquisition 
of  assets,  unless  the  need  for  RLF  financing 
is  sufficiently  justified,  and  doctmiented  in 
the  loan  write-up  (referenced  in  IV. B. 3 
above).  Acceptable  justification  could 
include  acquiring  a  business  to  substantially 
save  it  from  imminent  foreclosure  or 
acquiring  it  to  expand  it  with  increased 
investment.  In  any  case,  the  resulting 
economic  benefits  should  be  demonstrably 
consistent  with  the  strategic  objectives  of  the 
RLF: 

e.  Refinance  existing  debt  unless: 

(1)  There  is  sound  economic  justification 
and  the  grant  recipient  sufficiently 
documents  in  the  loan  write-up  that  the  RLF 
is  not  replacing  private  capital  solely  for  the 
purpose  of  reducing  the  risk  of  loss  to  an 
existing  lender(s)  or  to  lower  the  cost  of 
financing  to  a  borrower,  or 

(2)  An  RLF  uses  RLF  income  sources  and/ 
or  recycled  RLF  funds  to  purchase  the  rights 
of  a  prior  lienholder  during  an  in-process 
foreclosure  action  in  order  to  preclude  a 
significant  loss  on  an  RLF  loan.  This  action 
may  be  undertaken  only  if  there  is  a  high 
probability  of  receiving  compensation  within 
a  reasonable  time  p>eriod  (18  months)  from 
the  sale  of  assets  sufficient  to  cover  an  RLF's 


expenses  plus  a  reasonable  portion  of  the 
outstanding  loan  obligation. 

(Note:  Since  a  grant  recipient  will  be 
required  to  repay  the  amount  of  an  ineligible 
loan,  it  is  recommended  that  EDA  be 
contacted  for  clarification  or  written 
confirmation  if  there  is  any  question 
regarding  either  of  the  refinancing  exceptions 
described  above.) 

4.  Prior  to  full  disbursement  of  grant  funds, 
the  grant  recipient  may  not  use  the  RLF  to 
guarantee  loans  made  by  other  lenders.  In  the 
revolving  phase,  after  the  full  disbursement 
of  grant  funds,  the  RLF  may  be  used  to 
guarantee  loans  of  private  lenders  provided 
the  Recipient  has  obtained  EDA's  prior 
written  approval  of  its  propiosed  loan 
guarantee  activities.  The  plan  for  any  loan 
guarantee  activities  should  include  the 
following  information: 

a.  The  maximum  guarantee  percentage  that 
will  be  offered; 

b.  A  certification  from  the  RLF  attorney 
that  the  guarantee  agreement  is  acceptable  by 
local  standards.  At  minimum,  the  guarantee 
agreement  must  include  the  following:  the 
maximum  reserve  requirement;  the  rights  and 
duties  of  each  party  in  regard  to  loan 
collections,  servicing,  delinquencies  and 
defaults;  foreclosures;  bankruptcies; 
collateral  disposition  and  the  call  provisions 
of  the  guarantee;  and  interest  income  and 
loan  fees,  if  any,  which  will  accrue  to  the 

rlf: 

D.  Interest  Rates 

A  grant  recipient  can  make  loans  and  loan 
guarantees  to  eligible  borrowers  at  interest 
rates  and  under  conditions  determined  by  the 
Recipient  to  be  most  appropriate  in  achieving 
the  goals  of  the  RLF.  However,  the  minimum 
interest  rate  an  RLF  can  charge  is  four  (4) 
percentage  points  below  the  current  money 
center  prime  rate  quoted  in  the  Wall  Street 
Journal  or  the  maximum  interest  rate  allowed 
under  State  law,  whichever  is  lower,  but  in 
no  event  may  the  interest  rate  be  less  than 
four  (4)  percent.  However,  should  the  prime 
interest  rate  exceed  fourteen  (14)  percent,  the 
minimum  RLF  interest  rate  is  not  required  to 
be  raised  above  ten  (10)  percent  if  to  do  so 
would  compromise  the  ability  of  the  RLF  to 
implement  its  financing  strategy. 

E.  Private  Leveraging 

Unless  stipulated  otherwise  in  the  grant 
agreement,  RLF  loans  must  be  used  to 
leverage  private  investment  of  at  least  two 
dollars  for  every  one  dollar  of  RLF 
investment.  This  leveraging  requirement 
applies  to  the  portfolio  as  a  whole  rather  than 
to  individual  loans  and  is  effective  for  the  life 
of  the  RLF.  Private  investment,  to  be 
classified  as  leveraged,  must  be  made 
concurrently  with  an  RLF  loan  as  part  of  the 
same  business  development  project  and  may 
include  (1)  capital  invested  by  the  borrower 
or  others,  (2)  financing  from  private  entities, 
and  (3)  90  percent  of  the  guaranteed  portions 
of  SBA  7(a)  and  SBA  504  debenture  loans. 
Private  investments  do  not  include  equity 
build-up  in  a  borrower's  assets  or  prior 
capital  investments  by  the  borrower  unless 
made  within  nine  months  of  the  RLF  loan 
and  with  the  concurrence  of  the  RLF 
Recipient.  If  a  grant  recipient  can 
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demonstrate  th^  the  2:1  leverage 
requirement  is  tbo  restrictive  for  its  lending 
area  and  that  it  impedes  the  purpose  for 
which  the  grant|was  made,  it  may  request 
EDA  to  waive  of  modify  the  grant  agreement. 

V.  RLF  Capital 

A.  RLF  Capitalh  ation 

The  original  spurces  of  capital  for  EDA 
RLFs  are  norma  ly  EDA  grant  funds  and  a 
nonfederal  cash  matching  share.  The  EDA 
grant  funds  and  the  nonfederal  matching 
funds  can  be  us<id  only  for  the  purpose  of 
making  loans  uqder  an  RLF,  unless  otherwise 
provided  for  in  the  grant  agreement  and  grant 
budget,  e.g..  bucigeted  audit  costs.  Costs 
associated  with  (he  preparation  of  the  grant 
application  are  iot  eligible  expenses  and  are 
not  reimbursable  from  the  funds  invested  as 
RLF  capital. 

B.  Nonfederal  Kfatching  Share 

The  grant  agreement  specifies  the  amount 
of  nonfederal  ca$h  share  required  for  an  RLF 
grant.  This  is  usjially  not  less  than  25%  of 
the  total  RLF  capital  investment.  The 
nonfederal  shar^  funds  must  be  loaned  either 
before  or  proportionately  with  EDA  funds. 
Upon  repayment,  the  nonfederal  share  funds 
are  treated  the  s^e  as  EDA  funds, 
repayments  of  principal  must  be  placed  in 
the  RLF  for  releijding  and  interest  payments 
must  be  used  eiliier  for  relending  or  for 
eligible  RLF  adrtinistrative  costs.  The 
nonfederal  matching  share  must  be  available 
when  needed  fof  lending  and  must  be  under 
the  control  of  th>  grant  recipient  (or  its 
ilesignee)  for  thq  duration  of  the  RLF  for  use 
in  accordance  wtth  the  terms  of  the  grant. 

C.  Partial  Termih(Aion  and  Deobligation 

In  the  event  toat  a  portion  of  the  EDA  grant 
is  terminated  anp  deobligated  (refer  to 
Section  XIL  bel<^)  and  is  no  longer  available 
to  a  grant  recipient  due  to  its  failure  to  meet 
the  terms  of  a  grtnt.  the  nonfederal  matching 
share  shall  remain  in  the  RLF  unless 
otherwise  specif  led  in  the  grant  agreement  or 
agreed  to  in  wril  ing  by  EDA. 

VI.  RLF  Admint  ttrative  CosU 

A.  General  Requirements 
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of  audits  required  under  the  terms  of  the 
grant.  In  addition  to  funds  budgeted  in  the 
grant  award,  audit  costs  may  be  reimbursed 
&t)m  RLF  Income  and  from  resources  of  the 
grant  recipient.  Audit  costs  are  chargeable 
against  the  grant  award  if  permitted  in  the 
grant  budget  and  RLF  Income  to  the  extent 
that  the  costs  charged  are  equitably 
distributed  and  reflect  the  benefits  received. 
Grant  funds  budgeted  for  audit  costs  that  are 
unused  may  be  reallocated  to  the  RLF  capital 
base  without  EDA's  permission.  Additional 
information  on  grant  audits  is  discussed  in 
Section  XI.B.  and  in  EDA's  Revolving  Loan 
Funds  Grants  Audit  Guidelines  (RLF  Audit 
Guidelines). 

C.  Other  Eligible  RLF  Administrative  Costs 

Costs  eligible  for  reimbursement  fitim  RLF 
Income  must  be  consistent  with  the  cost 
principles  outlined  in  the  appropriate  0MB 
cost  principle  circular  (0MB  A-21,  A-87  or 
A-122)  and  with  the  RLF  Audit  Guidelines. 
The  requirements  for  using  RLF  Income  are 
discussed  in  detail  in  Section  VII. 

Some  of  the  common  administrative  costs 
that  may  be  charged  against  RLF  Income 
include  RLF  staff  salaries  and  fringe  benefits, 
RLF-related  training,  travel,  marketing, 
general  administration,  business  counseling 
and  management  assistance,  portfolio 
management,  materials  and  supplies, 
equipment  rental  and  acquisitions  prorated 
based  on  RLF  usage,  building  rent,  outside 
professional  services,  insurance,  loan  closing 
costs  and  the  costs  to  protect  collateral 
subsequent  to  foreclosure. 

RLF  administrative  costs  may  be  separated 
into  direct  and  indirect  costs.  Direct  costs  are 
those  that  can  be  identified  specifically  with 
a  particular  cost  objective,  such  as  an  RLF 
program;  indirect  costs  are  those  that  are 
incurred  for  a  common  or  joint  purpKSse 
benefitting  more  than  one  program  or  cost 
objective  and  are  not  readily  assignable.  All 
costs  charged  against  RLF  Income  must  be 
supported  by  formal  accounting  records  and 
source  documentation.  All  indirect  and  joint 
costs  charged  against  RLF  Income  must 
additionally  be  supported  by  a  cost  allocation 
plan  approved  by  the  cognizant  Federal 
agency. 

Vn.  RLE  Income 

A.  Definition 

RLF  Income  includes  interest  earned  on 
outstanding  loan  principal,  interest  earned 
on  accounts  holding  RLF  funds  not  needed 
for  immediate  lending,  all  loan  fees  and  loan- 
related  charges  received  &t)m  RLF  borrowers, 
and  other  income  generated  from  RLF 
operations.  (Note  that  the  definition  of  RLF 
Income  does  not  include  repayments  of  loan 
principal  because  RLF  principal  repayments 
represent  the  return  of  capital  and  not 
"income".  Consequently,  RLF  Income  is  a 
narrower  definition  of  income  than  "program 
income"  in  the  Uniform  Administrative 
Requirements  For  Grants  And  Cooperative 
Agreements  To  State  And  Local  Governments 
in  15  CFR  Part  24.25,  which  includes 
principal  repayments). 

In  accounting  for  RLF  Income,  any 
proceeds  from  the  sale,  collection,  or 
liquidation  of  a  defaulted  loan,  up  to  the 
amount  of  the  unpaid  principal,  will  be 


treated  as  repayments  of  RLF  principal  and 
placed  in  the  RLF  for  lending  piuposes  only. 
Any  proceeds  in  excess  of  the  unpaid 
principal  will  be  treated  as  RLF  Income. 

B.  Eligible  Uses 

While  RLF  Income  can  be  used  to  pay  for 
eligible  and  reasonable  administrative  costs 
as  discussed  above,  RLF  grant  recipients  are 
expected  to  add  a  reasonable  percentage  of 
RLF  Income  to  the  RLF  capital  base  to 
compensate  not  only  for  loan  losses  and  the 
effects  of  inflation  over  time,  but  also  to 
maintain  a  minimum  funding  level  for  the 
future  borrowing  needs  within  the  eligible 
lending  area.  To  determine  the  appropriate 
amount  of  RLF  Income  to  return  to  an  RLF, 
RLF  operators  should  consider  the  costs 
necessary  to  operate  an  RLF  program,  the 
availability  of  other  monetary  resources,  the 
portfolio  risk  level  and  projected  capital 
erosions  from  loan  losses  and  inflation,  the 
community's  (or  area's)  commitment  to  the 
RLF,  and  the  anticipated  demand  for  RLF 
loans. 

(Note:  RLF  Income  that  is  not  used  for 
administrative  purposes  during  the  twelve 
month  period  in  which  it  is  earned  must  be 
added  to  the  RLF  capital  base  for  lending 
purposes  by  the  end  of  the  twelve  month 
period  (see  Section  Vn.C.2.  below  for 
selection  of  the  twelve  month  period).  Only 
RLF  Income  earned  during  a  current  jieriod 
may  be  used  for  current  administrative 
expenses.  RLF  Income  may  not  be  withdrawn 
from  an  RLF  in  a  subsequent  period  for  any 
uses,  other  than  lending,  without  the  written 
consent  of  EDA.) 

C.  Administrative  Requirements 

Grant  recipients  electing  to  use  RLF 
Income  to  cover  all  or  part  of  a  RLF's 
administrative  costs  must  comply  with  the 
following  provisions: 

1.  Accounting  Records:  Grant  recipients 
must  (a)  maintain  adequate  accounting 
records  and  source  documentation  to 
substantiate  the  amount  and  percent  of  RLF 
Income  expended  for  eligible  RLF 
administrative  costs,  and  (b)  comply  with 
applicable  OMB  cost  principles  and  with  the 
RLF  Audit  Guidelines  when  charging  costs 
against  RLF  Income.  Records  must  be 
retained  by  grant  recipients  for  at  least  three 
years.  If  fraud  is  an  issue,  records  must  be 
retained  until  the  issue  is  resolved. 

2.  RLF  Income  and  Expense  Statement: 
The  Recipient  must  complete  the  RLF 
Income  and  Expense  Statement  (RLF  Income 
Statement)  located  in  Exhibit  A,  within  90 
days  of  the  twelve  month  period  ending 
either  September  30  or  the  Recipient's  fiscal 
year  end,  whichever  period  is  selected  by  the 
Recipient.  The  Recipient  shall  notify  EDA  of 
its  selection  in  its  first  report  to  EDA.  Once 
the  period  is  selected,  it  may  not  be  changed 
without  prior  written  permission  of  EDA. 

In  lieu  of  completing  an  RLF  Income 
Statement,  the  grant  recipient  may  substitute 
information  contained  in  an  independent 
audit  report  provided  it  is  in  substance  and 
in  detail  comparable  to  that  provided  in  the 
RLF  Income  Statement.  Should  an  audit 
report  be  used,  the  grant  recipient  will  have 
to  provide  additional  information  certifying 
certain  employee  information  requested  in 
the  RLF  Income  Statement. 
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3.  Reporting  Requirements:  Grant 
recipients  using  fifty  (50)  percent  or  more  or 
SIOO.OOO  or  more  of  RLF  Income  for  RLF 
administrative  expenses  during  the  selected 
twelve  month  period  must  submit  the 
completed  RLF  Income  Statement  to  the  EDA 
Regional  Office  within  90  days  of  the  period 
ending  date.  Grant  recipients  whose  RLF 
Income  usage  is  under  50  p>ercent  and  less 
than  SIOO.OOO  shall  retain  the  RLF  Income 
Statement  for  three  years.  The  grant  recipient 
shall  make  it  available  to  EDA  personnel 
upon  request. 

4.  Ineligible  Costs:  For  any  costs 
determined  by  EDA  to  have  been  an 
ineligible  use  of  RLF  Income,  the  grant 
recipient  shall  reimburse  the  RLF  or  EDA. 
EDA  will  notify  the  grant  recipient  of  the 
time  period  allowed  for,  and  the  manner  in 
which  to  make,  reimbursement. 

Vm.  Revolving  Loan  Fund  Plan 

A.  Purpose 

Grant  recipients  are  required  by  the  terms 
and  conditions  of  the  grant  agreement  to 
manage  RLFs  in  accordance  with  an  RLF 
Plan  (Plan)  generally  approved  prior  to  the 
grant  award.  The  Plan  serves  two  purposes. 
First,  it  summarizes  how  the  RLF  will  be 
used  to  support  implementation  of  the  area's 
economic  adjustment  strategy,  a  statutory 
prerequisite  to  award  of  a  Section  209 
Implementation  grant.  Second,  it  documents 
the  operating  procedures  established  by  the 
grant  recipient  to  ensure  consistent 
administration  of  the  RLF  in  accordance  with 
the  Terms  and  Conditions  of  the  grant  and 
prudent  public  lending  practices. 

B.  Format  and  Content 

The  Plan  has  two  distinct  parts.  Part  I, 
"The  RLF  Strategy,"  summarizes  the  area's 
economic  adjustment  strategy,  including  the 
business  development  objectives,  and 
describes  the  RLF's  financing  strategy, 
policies  and  portfolio  standards.  Part  II,  "RLF 
Operating  Procedures,"  serves  as  the  internal 
operating  manual  for  the  RLF.  The  grant 
recipient  is  required  to  address  a  number  of 
topics  specifically  identified  by  EDA,  but 
otherwise  has  considerable  discretion  in 
designing  and  documenting  operating 
procedures  appropriate  to  the  relative  scale 
and  complexity  of  its  financing  function.  The 
required  format  and  content  for  the  two  parts 
of  the  Plan  are  described  in  EDA's  RLF  Plan 
Guidelines. 

C.  EDA  Approval 

Unless  specifically  otherwise  permitted  by 
EDA,  the  Plan  must  be  approved  by  EDA 
prior  to  the  grant  award. 

D.  Annual  Plan  Certification 

Grant  recipients  are  required  to  certify 
annually  with  the  submission  of  the  program 
report  for  the  period  ending  September  30 
(see  Section  XI.A),  that  the  RLF  loan  board 
and  the  grant  recipient's  governing  board 
have  reviewed  the  RLF's  performance  for  the 
preceding  year  relative  to  the  area's 
adjustment  strategy  and  the  RLF  Plan  and 
have  determined  that: 

1.  The  RLF  Plan  is  consistent  with  and 
supportive  of  the  area's  current  economic 
adjustment  strategy;  and 


2.  The  RLF  is  being  operated  in  accordance 
with  the  f>olicies  and  procedures  contained 
in  the  RLF  Plan,  and  the  loan  f>ortfolio  meets 
the  standards  contained  therein. 

With  the  exception  of  States,  the 
certification  should  normally  be  in  the  form 
of  a  resolution  passed  by  the  grant  recipient's 
governing  board.  Certification  by  State 
grantees  should  be  by  an  authorized  State 
official. 

E.  Plan  Modifications 

Approval  of  modifications  to  Part  I  of  the 
Plan  may  be  requested  at  any  time  the  grant 
recipient  or  EDA  determines  that  the  Plan  is 
either  outdated  relative  to  the  current 
adjustment  needs  and  objectives  of  the  area 
or  specific  lending  policies  and/or 
requirements  are  impeding  effective  use  of 
the  RLF  as  a  strategic  financing  tool. 
Prerequisites  for  EDA's  consideration  of 
proposed  modifications  to  Part  I  of  the  Plan 
include  the  following: 

1.  When  the  modification  request  is  based 
on  a  significant  redirection  of  an  area's 
economic  adjustment  strategy,  it  must  be 
accompanied  by  a  copy  of  the  current 
strategy.  The  strategy  submitted  must: 

a.  Have  been  prepared  or  reviewed  and 
updated,  as  necessary  and  appropriate, 
within  the  last  12  months  by  the  grant 
recipient  or  area  organization  responsible  for 
its  preparation  and  maintenance; 

b.  Address,  for  the  purposes  of  EDA,  the 
same  geographic/jurisdictional  area  covered 
by  the  original  strategy,  unless  the  eligible  . 
area  has  been/is  being  expanded  as  provided 
for  by  the  terms  and  conditions  of  the  grant; 

c.  Include  the  information  specified  in 
EDA's  current  guidelines  for  preparing  and 
documenting  an  economic  adjustment 
strategy,  including  evidence  of  the 
continuing  need  for  the  RLF;  and 

d.  Provide  sufficient  evidence  that  the 
proposed  modifications  are  necessary  and 
justified. 

2.  When  the  proposed  modification  is 
designed  to  permit  more  effective  use  of  RLF 
financing  in  support  of  its  unchanged 
strategic  objectives,  the  grant  recipient  must 
submit  adequate  written  justification  for  the 
proposed  change(s).  Submission  of  a  current 
adjustment  strategy  is  not  required. 

3.  Certification  that  the  proposed  revisions 
are  consistent  with  EDA  policy  and  do  not 
violate  the  terms  and  conditions  of  the  grant. 

4.  Certification  that  the  purpose  and  scope 
of  the  RLF  as  a  financing  tool  for  supporting 
implementation  of  the  area's  economic 
adjustment  strategy  remain  unchanged. 

5.  Certification  that  prudent  management 
of  the  RLF  assets  would  not  be  compromised. 

Grant  recipients  funded  prior  to  the 
effective  date  of  this  Manual  are  encouraged 
but  not  required,  unless  determined 
otherwise  by  EDA,  to  comply  with  the  new 
RLF  Plan  format  when  modifying  any  part  of 
their  plan. 

Operational  procedures,  as  documented  in 
Part  II  of  the  Plan,  so  long  as  consistent  with 
EDA  requirements  and  the  terms  and 
conditions  of  the  grant  award,  may  be 
modified  with  the  approval  of  the  grant 
recipient's  governing  board.  A  copy  of  any 
revisions  to  Part  II  should  be  submitted  for 
the  EDA  file  within  30  days  of  approval.  For 


grant  recipients  other  than  States,  Plan 
modifications  should  be  approved  by 
resolution  of  the  organization's  governing 
board. 

K.  Disbursement  of  Grant  Funds 

A.  Pre-Disbursement  Requirements 

1.  The  grant  recipient  is  required  to 
provide  evidence  that  it  has  fidelity  bond 
coverage  for  p)er8ons  authorized  to  handle 
funds  under  the  grant  award  in  an  amount 
sufficient  to  protect  the  interests  of  EDA  and 
the  RLF.  Such  insurance  coverage  must  exist 
at  all  times  during  the  life  of  the  RLF. 

2.  The  grant  recipient  is  required  to 
provide  a  certification  by  an  independent 
accountant  familiar  with  the  grant  recipient's 
accounting  system  that  its  accounting  system 
is  adequate  to  identify,  safeguard,  and 
account  for  all  RLF  funds,  including  RLF 
Income. 

3.  The  grant  recipient  is  required  to  certify 
that  the  standard  RLF  loan  documents 
necessary  for  lending  are  in  place  and  that 
these  documents  have  been  reviewed  by  legal 
counsel  for  adequacy  and  compliance  with 
the  terms  and  conditions  of  the  grant.  The 
standard  loan  documents  must  include  at  a 
minimum,  the  following:  Loan  Application, 
Loan  Agreement,  Promissory  Note,  Security 
Agreement(s),  Deed  of  Trust  or  Mortgage,  and 
Agreement  of  Prior  Lien  Holder. 

B.  Disbursement  Procedures 

The  grant  recipient  is  required  to  draw 
grant  funds  electronically  by  the  Automated 
Clearing  House  Electronic  Funds  Transfer 
(ACH/EFT)  system.  A  grant  recipient  may 
request  disbursements  only  at  the  time  and 
in  the  amount  immediately  needed  to  close 
a  loan  or  disburse  funds  to  a  borrower.  RLF 
grant  funds  are  considered  to  be  made 
available  to  grant  recipients  on  a 
reimbursement  basis  (as  an  obligation  is 
incurred  by  the  grant  recipient  at  the  time  of 
loan  approval  and  loan  announcement). 
Grant  funds  should  be  requested  only  for 
immediate  use,  i.e.,  when  the  intent  is  to 
disburse  the  funds  within  14  days  of  receipt. 
If  grant  funds  are  requested  and  the  loan 
disbursement  is  subsequently  delayed,  a 
grant  recipient  may  hold  the  funds  up  to  30 
days  from  the  date  of  receipt,  but  should 
return  the  funds  if  disbursement  of  the  grant 
funds  is  unlikely  within  the  30  day  period. 
Returned  funds  will  be  normally  available  to 
the  grant  recipient  for  future  drawdown. 
When  returning  prematurely  drawn  funds, 
checks  should  identify  on  their  iace  the  name 
of  the  grantor  agency — "EDA"  followed  by 
the  grant  award  number  and  the  words 
"Premature  Draw."  The  grant  recipient  may 
also  indicate,  if  a  cover  letter  is  sent,  that  a 
credit  in  the  amount  of  the  check  is  to  be 
made  to  the  grant  award  number  for  future 
drawdown.  Checks  should  be  submitted  to: 
Economic  Development  Administration,  P.O. 
Box  100202,  Atlanta,  Georgia  30384. 

As  stated  above,  the  nonfederal  matching 
share  must  be  disbursed  either 
proportionately  with  the  EDA  grant  funds  or 
at  a  faster  rate.  Interest  earned  on 
prematurely  drawn  grant  funds  must  be 
returned  to  EDA  at  least  quarterly  for  deposit 
in  tiie  U.S.  Treasury.  (Note:  Grantees  may 
deduct  and  retain  a  f)ortion  of  such  earned 
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interest  for  adi^inistrative  expenses  up  to  the 
maximum  amciunts  allowed  under  either  15 
CFR  Part  24  orOMB  Circular  A-110  or  its 
implementing  Department  regulation,  as 
applicable).  Returned  interest  payments 
should  indicate  on  the  face  of  the  check 
"EDA"  followe  d  by  grant  award  number  and 
the  word  "Interest".  Checks  for  interest 
should  be  subiiiitted  to  the  same  Atlanta, 
Georgia  address  as  above. 

To  request  a  grant  disbursement  by  the 
ACH/EFT  method,  a  grant  recipient  must 
submit  a  completed  Request  For  Advance  or 
Reimbursemenit,  Standsird  Form  270  to  the 
EDA  Regional  Office  using  the  attached 
Special  Instructions  (Exhibit  B)  which  are 
specific  to  RLP  grants.  Grant  recipients  may 
generally  expert  to  have  funds  available  for 
subsequent  disbursement  from  five  to  ten 
working  days  ^er  the  EDA  Regional  Office 
receives  the  SF  270. 


;F2: 


C.  Principal  Repayments  During  Gmnt 
Disbursement  ^hase 

Principal  repayments  from  active  RLF 
loans  that  are  rfeceived  by  the  grant  recipient 
must  be  placed  immediately  in  the  loan  fund 
to  be  available  for  relending  only.  As  each 
new  loan  is  mqde,  the  grant  recipient  may 
request  a  disbiJrsement  of  grant  funds  only 
for  the  difference,  if  any,  between  the  amount 
of  funds  available  for  relending  (from 
repayments  of  loan  principal  and  RLF 
Income)  and  t}|e  amount  of  the  new  loan,  less 
an  amount  for  local  matching  funds  as  may 
be  required  to  be  disbursed  concurrent  with 
the  grant  (refer  to  Section  V.B.  for  matching 
fund  requirements).  However,  RLF  Income 
received  durinc  the  current  period  (as 
defined  in  Secnon  VII.C.2.)  may  be  held  for 
the  duration  oflthe  period  to  cover  eligible 
administrative  expanses,  and  need  not  be 
disbursed  in  o^er  to  draw  additional  grant 

funds. 

1 

D.  Loan  CIosin^Disbursement  Schedule 

RLF  loan  activity  must  be  sufficient  to 
draw  down  gra|it  hinds  in  accordance  with 
the  prescribed  time  schedule  for  loan 
closings  and  disbursements  to  eligible  RLF 
borrowers.  Unl^s  otherwise  stated  in  the 
grant  agreemei^,  the  time  schedule  requires 
that  the  initial  |T)und  of  lending  (i.e.,  the 
grant  disburseitient  phase)  be  completed 
within  three  (3)  years  of  the  grant  award  with 
no  less  than  50  percent  of  the  grant  funds, 
and  of  the  non^eral  matching  share, 
disbursed  within  eighteen  months  and  80 
percent  withinjtwo  years. 

Should  the  g^t  recipient  substantially  fail 
to  meet  any  ofihe  prescribed  deadlines, 
additional  granlt  funds  will  not  be  disbursed 
unless  (1)  fund^  are  needed  to  close  and 
disburse  funds  on  loans  approved  prior  to  the 
deadline  and  Will  be  disbursed  within  45 
days  of  the  deaidline,  (2)  funds  are  needed  to 
meet  continuing  disbursement  obligations  on 
loans  closed  pnor  to  the  deadline,  or  (3)  EDA 
has  approved  a  time  schedule  extension. 

(Note:  An  approved  loan  is  defined  as  a 
loan  that  has  b^n  approved  by  the  RLF  loan 
board  but  has  liot  been  closed.  A  loan  is 
closed  when  tl^e  loan  agreement  and  note 
have  been  signed  by  the  borrower.  The  full 
amount  of  a  lo4n  may  be  disbursed  to  the 
borrower  at  th«  time  of  loan  closing,  or  may 


be  disbursed  in  installments  and  under 
conditions  specified  in  the  loan  agreement.) 

E.  Time  Schedule  Extensions 

Grant  recipients  are  responsible  for 
contacting  EDA  as  soon  as  conditions  become 
known  that  may  materially  affect  their  ability 
to  meet  any  of  the  required  disbursement 
deadlines.  Except  under  the  conditions 
described,  a  grant  recipient  is  required  to 
submit  a  written  request  for  continued  use  of 
grant  funds  beyond  the  missed  deadline. 
Extension  requests  must  provide  good  reason 
for  the  delay  and  demonstrate  that  (1)  the 
delay  was  unforeseen  or  generally  beyond  the 
control  of  the  Recipient,  (2)  the  need  for  the 
RLF  still  exists,  (3)  the  current  or  planned 
use,  and  anticipated  benefits  of  the  RLF 
remain  consistent  with  the  current 
adjustment  strategy  and  RLF  Plan,  and  (4) 
achievement  of  a  new  proposed  time 
schedule  is  reasonably  possible  and  why  no 
further  delays  are  foreseen.  EDA  is  under  no 
obligation  to  grant  a  time  extension,  and  in 
the  event  an  extension  is  denied,  EDA  will 
deobligate  (terminate)  all  or  part  of  the 
unused  portion  of  grant. 

By  law,  grant  funds  remain  available  to 
EDA  for  disbursement  only  until  September 
30  of  the  fifth  year  after  the  fiscal  year  of  the 
grant  award.  No  time  extensions  will  be 
granted  beyond  that  time  and  any 
undisbursed  funds  remaining  will  be 
deobligated. 

X.  Capital  Utilizatioii  Standard 

A'.  Definition 

During  the  revolving  phase,  grant 
recipients  are  expected  to  manage  their 
repayment  and  lending  schedules  to 
maximize  the  amount  of  capital  loaned  out 
or  committed  at  all  times.  Under  normal 
circumstances,  at  least  75  percent  of  an  RLF's 
capital  should  be  in  use.  [RLF  Income  earned 
during  the  current  period  (as  defined  in 
Section  VII.C.2)  is  not  included  as  RLF 
capital]  EDA  may  recognize  exceptions  for 
RLFs  whose  Plan  calls  for  making  loans  that 
are  large  relative  to  the  size  of  the  capital 
base.  RLFs  with  capital  bases  in  excess  of  S4 
million  are  expected  to  maintain  a 
proportionately  higher  percentage  of  their 
funds  loaned  out.  The  percentage  will  be 
determined  by  EDA  on  a  case-by-case  basis. 

When  the  percentage  of  capital  loaned  out 
foils  below  the  applicable  standard,  the 
dollar  amount  of  the  funds  equivalent  to  the 
difference  between  the  actual  percentage  of 
capital  loaned  out  and  the  standard  is 
referred  to  as  "excess  funds." 

B.  Deviation 

In  the  event  that  there  are  excess  funds  at 
the  time  a  semiannual  report  is  due,  the  grant 
recipient  must  submit  an  explanation  of  the 
situation  with  the  report,  and  if  there  is  a 
significant  deviation  from  the  standard,  as 
determined  by  EDA,  the  grant  recipient  must 
describe  the  remedial  action  to  be  taken. 

C.  Sequestration  of  Excess  Funds 

At  any  time  subsequent  to  a  second 
consecutive  report  showing  that  the 
applicable  standard  has  not  been  met,  EDA 
may  require  the  grant  recipient  to  deposit 
excess  hinds  in  an  interest  bearing  account; 


that  portion  of  the  interest  earned  on  that 
account,  attributable  to  the  EDA  grant,  will 
be  remitted  to  the  U.S.  Treasury.  EDA 
approval  will  be  required  to  withdraw 
sequestered  funds. 

D.  Persistent  Noncompliance 

EDA  will  normally  give  the  grant  recipient 
a  reasonable  period  of  time  to  loan  the  excess 
funds  and  achieve  the  standard.  However, 
when  a  grant  recipient  fails  to  achieve  the 
applicable  standard  after  a  reasonable  period 
of  time,  as  determined  by  EDA,  the  grant  will 
be  subject  to  sanctions  for  suspension  and/ 
or  termination  as  described  in  Section  XII  of 
this  Manual. 

XI.  Monitoring 

EDA  monitors  grant  recipients  for 
compliance  with  the  Terms  and  Conditions 
of  the  grant,  for  performance  against  national 
norms  and  individual  portfolio  standards, 
and  for  the  contribution  of  the  RLF  to  the 
area's  economic  adjustment  process. 
Monitoring  and  performance  assessments  are 
based  on  periodic  rep>orts  submitted  by  the 
grant  recipients,  organizational  and  Federal 
audits,  and  site  visits  by  EDA  staff. 

A.  Reports 

1.  Grant  Status  Reports:  Grant  recipients 
are  required  to  submit  standard  Federal  grant 
status  repwrts  to  EDA  during  the  grant 
disbursement  phase  as  specified  in  the  Terms 
and  Conditions  of  the  grant  agreement.  These 
include:  (a)  Standard  Form  270,  Request  for 
Advance  or  Reimbursement,  which  is 
submitted  each  time  a  grantee  needs  to  draw 
Federal  funds  (see  Section  IX.B.  and  Exhibit 
B):  and  (b)  Standard  Form  272,  Federal  Cash 
Transactions  Report  (Exhibit  C),  which  is  due 
within  15  days  following  the  end  of  each 
calendar  quarter  and  shows  the  status  of 
grant  funds.  Failure  to  submit  a  Standard 
Form  272,  when  due,  will  prevent  a  grant 
recipient  from  obtaining  funds  until  the  form 
is  submitted. 

2.  Financial  and  Performance  Reports:  All 
grant  recipients  are  required  to  complete  and 
submit  Financial  and  Performance  Rep>orts 
(Exhibit  D)  semiannually  imless  otherwise 
notified  by  EDA. 

a.  Initial  Repxtrt:  For  grants,  other  than 
recapitalizations,  awarded  between  October 
1,  and  March  31,  the  initial  rep>ort  due  date 
is  the  following  October  31.  For  grants 
awarded  between  April  1  and  September  30, 
the  initial  report  due  date  is  the  following 
April  30. 

b.  Subsequent  Rep>orts:  After  the  initial 
rep>ort,  the  semiannual  reptort  is  due  on 
October  31,  for  the  period  of  loan  activity 
ending  September  30,  and  April  30,  for  the 
period  ending  March  31. 

Generally,  RLF  grant  recipients  will  be 
required  to  submit  repmrts  to  the  EDA 
Regional  Office  every  six  months  for  a 
minimum  of  one  year  after  disbursement  of 
all  grant  funds,  after  which  a  grant  recipient 
may  be  eligible  for  "graduation"  to  a  shorter, 
annual  reporting  format  (Exhibit  E).  Grant 
recipients  must  request  this  in  writing. 
Recipients  of  recapitalization  grants  shall 
rep>ort  on  the  full  amount  of  their  RLF  funds 
in  each  subsequent  semiannual  or  annual 
report  submitted. 
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3.  Annual  Reports:  For  grant  recipients 
graduated  to  an  annual  reporting  schedule, 
the  report  covers  the  twelve  month  period 
ending  September  30,  and  is  due  October  31. 
The  annual  reporting  requirement  continues 
through  the  life  of  an  RIJF  unless  EDA 
determines  that  more  frequent  or  detailed 
reports  are  needed  for  closer  monitoring  of 
grant  violations  or  other  problems.  Note  that 
the  armual  report  requires  documentation  of 
capital  utilization  at  semiannual  intervals 
pursuant  to  the  requirements  of  Section  X. 

4.  Special  Reports:  Special  reports  to 
enable  EDA  monitoring  of  compliance  issues 
arising  from  audits,  site  visits,  or  other 
reviews  may  be  requested  from  the  grant 
recipient  in  writing  on  a  case  by  case  basis. 

First  time  grant  recipients  may  be  required 
to  submit  periodic  reports  on  their  progress 
in  initiating  RLF  activity,  prior  to  the  due 
date  of  the  first  semiannual  report. 

B.  Audits 

Grant  recipients  are  subject  to  the 
following  audit  requirements  for  the  duration 
of  the  RLF. 

1.  In  accordance  with  the  terms  and 
conditions  of  the  grant  award,  the  grant 
recipient  shall  arrange  for  a  Single  Audit  as 
referenced  in  the  RLF  Audit  Guidelines  and 
OMB  Circular  A-133.  Such  audits  should  be 
conducted  by  an  independent  auditor  who 
meets  the  general  standards  specified  in 
generally  accepted  government  auditing 
standards.  Widi  the  exception  of  newly 
awarded  grants  and  limited  circumstances 
described  in  the  RLF  Audit  Guidelines,  the 
majority  of  RLF  grant  recipients  will  require 
an  annual  audit. 

Pursuant  to  the  Single  Audit  Act 
Amendments  of  1996  (P.L.  104-156).  and 
OMB  Circular  A-133,  as  codified  in  DOC 
Regulations  found  at  15  CFR  Part  29,  audits 
are  required  of  all  State,  local  government 
and  non-profit  corporation  RLF  grant 
recipients  that  expended  total  Federal  awards 
of  at  least  $300,000  in  a  given  fiscal  year.  For 
all  RLF  grants,  the  calculation  of  RLF 
expenditures  will  include  the  beginning 
balance  of  all  outstanding  loans  plus  the 
current  year's  loan  and  loan-related 
expenditures.  The  cost  principles  to  be 
followed  are  contained  in  OMB  Circulars  A- 
21,  A-«7  or  A-122,  as  applicable. 

Audit  requirements  for  RLF's  are 
summarized  in  the  EDA  RLF  Audit 
Guidelines  which  should  be  made  available 
to  the  auditor  prior  to  the  audit  engagement. 
Failure  to  comply  with  these  requirements 
could  result  in  an  unacceptable  audit. 

2.  The  U.S.  Department  of  Commerce 
Office  of  Inspector  General  (OIG)  may  audit, 
inspect,  or  investigate  an  RLF  grant  at  any 
time. 

C.  Site  Visits 

EDA  will  periodically  schedule  site  visits 
to  review  the  grant  recipient's  operating 
procedures,  monitor  progress  and  evaluate 
the  efiiectiveness  of  the  RLF  in  supporting  the 
area's  economic  adjustment  process  and 
strategic  objectives. 

Xn.  Noncompliance  With  the  Grant  Terms 

A.  Suspension 

EDA  may  suspend  RLF  lending  activity 
when  EDA  determines  that  a  grant  recipient 


has  failed  to  comply  with  the  grant  terms. 
Before  suspending  a  grant,  EDA  may  give  the 
grant  recipient  a  reasonable  p>eriod  of  time  in 
which  to  take  the  necessary  corrective  action 
to  comply  with  the  grant  terms.  However, 
should  it  appear  that  the  grant  recipient  had 
not  taken  or  will  not  take  the  necessary 
action,  and/or  that  continued  operation  of  the 
RLF  would  place  the  assets  at  risk,  EDA  may 
suspend  the  grant  inmiediately.  Upon 
suspension,  the  grant  recipient  will  be 
prohibited  from  any  new  lending  activity, 
although  normal  loan  servicing  and 
collection  efforts  will  continue.  In  addition, 
the  grant  recipient  may  be  subject  to 
restrictions  on  the  use  of  RLF  Income  and 
specific  actions  to  protect  the  RLF  assets  may 
be  required. 

In  the  event  that  the  compliance  problems 
are  not  resolved  during  the  suspension 
period,  EDA  will  attempt  to  resolve  the 
issues  through  means  including  working 
with  the  Recipient  to  identify  a  successor  to 
assume  responsibility  for  administering  the 
RLF  in  accordance  with  the  terms  of  the 
original  grant  agreement.  If  issues  cannot  be 
resolved,  EDA  will  initiate  proceedings  to 
terminate  the  grant  for  cause. 

B.  Termination  for  Cause 

EDA  may  terminate  an  RLF  grant  for  cause 
with  or  without  prior  suspension  of  lending 
activity. 

C.  Partial  Termination 

When  EDA  determines,  after  a  reasonable 
period  of  time,  that  a  grant  recipient  is 
unable  or  unwilling  to  use  the  full  amount 
of  the  grant  funds  or  of  the  RLF  capital  and 
RLF  Income  thereby  generated,  EDA  may 
partially  terminate  the  grant  if  EDA 
determines  that  the  remaining  capital  is 
sufficient  to  support  continuation  of  an 
effective  RLF  operation. 

When  a  grant  recipient  fails  to  complete 
the  initial  round  of  lending  in  the  time 
schedule  provided  in  the  grant  agreement, 
the  imused  grant  funds  may  be  deobligated 
and  the  grant  award  amended  to  reflect  the 
reduced  grant  amount.  The  nonfederal 
matching  share  will  be  expected  to  remain  in 
the  RLF  unless  otherwise  specified  in  the 
grant  agreement  or  agreed  to  in  writing  by 
EDA. 

Grant  recipients  in  the  revolving  phase 
who  persistently  fail  to  make  maximum  use 
of  the  available  RLF  capital,  as  defined  by  the 
applicable  capital  utilization  standard  in 
Section  X,  will  be  required  to  return  excess 
funds,  in  an  amount  determined  by  EDA,  to 
the  U.S.  Treasury.  This  amount  will  not  be 
greater  than  EDA's  proportionate  share  of  the 
excess  funds  sequestered  at  the  time.  The 
grant  award  will  be  amended  to  reflect  the 
reduced  amount  of  EDA's  participation. 

Xm.  Termination  for  Convenience 

A  grant  recipient  has  the  right  to  request 
termination  for  convenience  of  the  grant,  in 
whole,  or  in  part,  at  any  time.  Termination 
is  undertaken  without  prejudice  to  the  grant 
recipient  up>on  agreement  of  both  parties  that 
the  purpose  of  the  grant  would  not  be  served 
by  further  expenditure  of  funds,  and  in  the 
case  of  a  partial  termination,  EDA  determines 
that  sufficient  funds  remain  to  permit  an 
effective  RLF  operation.  The  Federal  share  of 


the  funds  must  be  returned  to  the  U.S. 
Treasury  as  described  below  in  Section  XIV. 

XIV.  Recovery  of  EDA  Interest  in  the  RLF 
Assets 

In  case  of  termination,  for  cause  or 
convenience.  EDA  has  the  responsibility,  on 
behalf  of  the  Federal  Government,  to  recover 
its  fair  share  of  the  value  of  the  RLF  assets 
consisting  of  cash,  receivables,  p>ersonal  and 
real  property,  and  notes  or  other  financial 
instruments  develojied  through  use  of  the 
funds.  EDA's  fair  share  is  the  amount 
computed  by  applying  the  percentage  of  EDA 
participation  in  the  total  capitalization  of  the 
RLF  to  the  current  fair  market  value  of  the 
assets  thereof;  provided  that  with  EDA's 
approval  the  Recipient  may  use  for  other 
economic  development  purf)oses  that  portion 
of  such  RLF  property  which  EDA  determines 
is  attributable  to  the  payment  of  interest  on 
RLF  loans  and  not  used  by  the  Recipient  for 
administrative  or  other  allowable  expenses. 
In  addition,  EDA  has  the  right  to 
com{}ensation,  over  and  above  its  share  of  the 
current  fair  market  value  of  the  assets,  when 
it  is  determined  that  the  value  of  such  assets 
has  been  reduced  by  the  improper/ illegal  use 
of  grant  funds. 

XV.  Sale  or  Securitization  of  Loans 

Grant  recipients  may,  with  EDA's  prior 
written  consent,  further  the  objectives  of  the 
RLF  through  the  sale  of  loans  or 
securitization  of  the  loan  portfolio  to  generate 
money  to  be  used  for  additional  loans  as  part 
of  the  RLF.  A  grant  recipient  contemplating 
such  an  action  is  advised  to  consult  with 
EDA  prior  to  development  of  a  formal 
proposal. 

In  the  event  of  the  sale,  collection,  or 
liquidation  of  loans,  any  proceeds,  net  of 
repaid  principal  and  reasonable 
administrative  costs  incurred,  up  to  the 
amount  of  the  outstanding  loan  principal, 
must  be  returned  to  the  RLF  for  relending. 
Any  net  proceeds  from  loan  sales  above  the 
outstanding  loan  principal  is  considered  RLF 
Income  and  must  either  be  added  to  the  RLF 
capital  base  for  lending  or  used  to  cover 
eligible  costs  for  administering  the  RLF  in 
accordance  with  the  rules  for  use  of  RLF 
Income. 

XVI.  Appendix 

The  following  reference  materials  and 
required  or  sample  reporting  formats  are 
available  from  EDA: 

OMB  Circulars  and  CFR'S  (Ust  of  Reprints) 

15  CFR  Part  24,  Uniform  Administrative 

Requirements  for  Grants  and  Cooperative 
Agreements  to  State  and  Local 
Governments 

OMB  Circular  A-87,  Cost  Principles  for  State 
and  Local  Governments 

15  CFR  Part  29a,  Audit  Requirements  for 
State  and  Local  Governments 

15  CFR  Part  29b,  Audit  Requirements  for 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Organizations 

OMB  Circular  A-133,  Audits  of  States,  Local 
Governments  and  Nonprofit 
Organizations 
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OMB  Circular 

with  Institi^tions 

Hospitals, 

Organizations 

Requiremei  it 
OMB  Circular 

Nonprofit 
OMB  Circular 

Educationa 
48CFRPart31. 

Procedures 


-110,  Grants  and  Agreements 
of  Higher  Education, 
( nd  Other  Nonprofit 

Uniform  Administrative 


Org) 


-122,  Cost  Principles  for 
;anizations 

21,  Cost  Principles  for 

Institutions 
Contract  Cost  Principles  and 


15  CFR  Part  26,  Govemmentwide  Debarment 
and  Suspension  and  Govemmentwide 
Requirements  for  Drug  Free  Workplace 

EDA  Reference  Materials  and  Reporting 
Formats 

EXHIBIT  A:  RLF  Income  and  Expense 

Statement  with  Instructions 
EXHIBIT  B:  Request  for  Advance  or 

Reimbursement  (SF-270)  with  EDA 

Special  Instructions 


EXHIBIT  C:  Federal  Cash  Transaction  Report 

(SF-272) 
EXHIBIT  D:  Semiannual  Report  for  RLF 

Grants  with  Instructions 
EXHIBIT  E:  Annual  Report  for  RLF  Grants 

with  Instructions 
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EXHIBIT  A 


RLF  INCOME  AND  EXPENSE  STATEMENT 

For  The  (Most  Recent)  12  Month 
Period  Ended: 


Most  Recent  Period 

Pnor  Penod 

1.  RLF  INCOME 

S 

S 

2.  EXPENSES  CHARGED  TO  RLF  INCOME 

1 

a.  Employee  Salaries 

b.  Employee  Fringe  Benefits 

C 

c.  RLF-related  Travel 

d.  Loan  Processing/Closing  Costs 

^ 

c.  Professional  Services 



f.  Marketing 

g   RLF  Staff  Training 

h.  Equipment  -  Rental 

-  Acquisition 

I.  Space  (rent) 

J.  Audit 

k   Indirect  Costs 

1.  Other  (Specify) 

.-».  TOTAL  EXPENSES  (sum  2.a  thru  2.1) 

4.  NET  RLF  INCOME  ( 1  minus  3) 

5.  Cumulative  NET  RLF  INCOME 

6.  EXPENSES  as  •/.ofRLF  INCOME  (3/1) 

1                               V.I 

% 

7   For  the  current  1 2  month  period,  provide  an  estimate  of  projected  RLF  Income  and  the  percentage 
expected  to  be  used  for  RLF  adminisuati\'e  expenses. 

PmWv-tMl  R1  F  income  i                                                   %  for  Administration: 

% 

8.  On  a  separate  page,  list  all  personnel  positions  which  were  funded  partially  or  in  full  with  RLF 

Income  for  the  most  recent  period  onlv;  list  the  aggregate  dollar  amount  for  salaries  and  fringe  benefits  for 
each  listed  position,  and  the  amount  and  percent  which  \*«re  funded  by  RLF  Income                               J 

CERTIFICATION  OF  AUTHORIZED  REPRESENTATIVE  (designated  RLF  Admimstrator  w  Chief 
Financial  (MTiccr):  1  certify  that  the  above  information  and  any  attachments  thereto  are  complete  and 
accurate  to  the  best  of  my  knowledge. 


B>: 


Date: 


Name  and  Position: 
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Exhibit  A  (backjl— Instructions  for  RLF 
Income  and  Expense  Statement 

The  RLF  INCOME  AND  EXPENSE 
STATEMENT  is  to  be  used  by  recipients  of 
revolving  loanjund  (RLF)  grants  provided  by 
the  Economic  Development  Administration 
(EDA),  U.S.  Deoartment  of  Commerce.  The 
Statement  is  to  pe  completed  for  each  year  in 
which  a  grante^  uses  income  generated  from 
RLF  activities  ts  pay  for  RLF  administrative 
expenses.  It  should  be  completed  within  90 
days  of  a  grant  Recipient's  fiscal  year  end  or 
September  30.  The  period  will  be  selected  by 
the  grant  recipitnt;  once  selected,  it  may  not 
be  changed  witlout  the  prior  approval  of 
EDA.  Instructions  for  submitting  the 
Statement  are  included  in  the  EDA 
Administrative  Manual,  Section  VIl. 
Expenses  chargf  d  to  RLF  income  sources 
must  be  eligibla  under  the  terms  of  the  grant 
and  must  comp  y  with  applicable  0MB  cost 
principles  and  1  lie  EDA  RLF  Audit  Guide. 
For  grantees  completing  the  Statement  for  the 
fu^t  time,  or  wb  ich  did  not  charge  any 
expenses  agains  t  RLF  income  sources  in  a 
prior  period,  co  nplete  only  the  second 


column  marked  "Most  Recent  Period"  and 

answer  questions  7.  And  8. 
Except  for  the  items  explained  below,  all 

items  on  the  Statement  are  self-explanatory 

or  are  adequately  addressed  in  the  RLF  Audit 

Guide  and  applicable  0MB  Cost  Principles. 

Item  and  Entry 

1     "RLF  INCOME"  includes  all  interest 
earned  on  outstanding  loan  principal, 
interest  earned  on  accounts  holding  idle 
RLF  funds,  and  loan  fees  and  other  loan- 
related  earnings. 

2d    Enter  the  amount  of  grantee  out-of- 
pocket  costs  which  were  necessary  to 
process  and  close  RLF  loans.  These  costs 
may  include  such  costs  for  credit  reports, 
title  insurance.  Uniform  Commercial 
Code  searches,  filing  fees,  appraisals, 
etc.,  which  are  recorded  in  the  grantee's 
accounting  records.  Any  costs  not 
recorded  in  the  grantee's  accounting 
records,  e.g.,  those  paid  directly  by  a 
borrower  to  a  third  party,  or  those  that 
were  netted  against  loan  fees  (thereby 
reducing  reported  income),  need  not  be 
reported  here. 


2g    Enter  the  costs  charged  to  RLF  Income 
for  RLF-related  training  for  employees 
involved  in  RLF  operations.  These  costs 
may  include  training  materials, 
textbooks,  tuition  and  registration  fees. 
Any  training-related  travel  costs  should 
be  reported  in  Item  2c. 

5    "Cumulative  NET  RLF  INCOME" 

includes  all  RLF  Income  earned  during 
the  life  of  the  RLF  that  was  not  used  for 
RLF  administrative  ex[>enses.  The 
amount  reported  should  be  inclusive  of 
the  NET  RLF  INCOME  reported  in  Item 
4.  (The  Cumulative  NET  RLF  INCOME 
for  the  most  recent  period  should  equal 
the  sum  of  the  amounts  in  Item  5  for  the 
prior  period  and  in  Item  4  for  the  most 
recent  period. 

BILUNG  CODE  3S10-24-P 
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EXHIBIT  B 


REQUEST  FOR  ADVANCE 
OR  REIMBURSEMENT 

(See  Instjuctims  on  back) 


OMB  Approval  NO. 

0348-0004 


I 

TYPE  OF 

PAMHEKT 

REQUCSTIO 


A  -X- ONE  OR  BOTO  BOXES 


b.'Vtheapplicabtebox 
OfomI      DpMkI 


Page 


of 


Pages 


I  BASIS  Of  REQUEST 
LJcash 


D 


ACCIUML' 


.t  FEDERAL  SPONSORINO  AGENCY  AND  OROAN12ATXJN  EUME>fTTO 
UUKTH  THIS  REPORT  IS  SfBMmtD 


4  FEDERAL  GRANTOR  OTWER  lDENnF>lNO 
NUMBER  ASSIGNED  BY  FEDERAL  AGENCY 


5  PARTIAL  FAYVENT  REQUEST 
NUMBER  FOR  THIS  REQUEST 


0.  EMPLOYER  IDENTIFICATION 
NUMBER 


-   RECIPIENTS  ACCOUNT  NUMBER  OR 
IDEhmFYINO  NUMBER 


PERIOD  COVERED  BY  THIS  REQUEST 


FROMfrm^^jM-J 


TO 


«  RECIPIENT  IJRGANIWTION 

NAME 

NUMBER 
\NDSniEFr 


Cm.ST.^TE 
■<d  ZIP  CODE 


10  PAYEE(«timdMct>i 
NAME 


NUMBER 
AND  STREET 


cm-.  STATE 
Sid  ZIP  CODE 


n. 


COMPUTATION  OF  AMOUNT  OF  REIMBURSEMENTS/ADVANCES  REQUESTED 


PROGRAMS/FUNCTIONS/ACnvmES 


t  Toul  Pn^gnm  - 
Oulav-s  to  Due 


(•u  olAiit) 


b  ljta:CyMrnA»\vtptiifmmutM 


c  Nei  prapan  outln-s  tXinr  a  mmiu 
hHth) 


i  Estmated  gei  cash  outUn-s  lor  advance 
pcnnd 


e  Toial  iSumn  of'hntt  c  <{•  li) 


(  Nm-Federal  share  ot'amnM  on  Ime  e. 


I  FedenI  share  ol'anaisH  on  Ime  t. 


K  Federal  pnmenu  p>c\ioiBly  rei|ue«ed 


I  FedenI  dare  now  requeaedrlJiwc 
mnuftne  b) 


j  Advawes  required  b\  mnnih. 
when  requesed  by  Federal 
inMor  Afencx' for  UK  n 
SWLintpreKheduled 
■dw-aKes 


iKfnoMh 


2ndmanih 


3fdinrMh 


(a) 


(b) 


(c) 


TOTAL 


13. 


ALTERNATE  CO.MPUTATION  TOR  ADVANCES  ONLY 


EanMcd  Federal  caih  ouUiys  ihM  will  be  made  d«ig  penod  oovcred  ^  the  advMce 


b  tea.  Eaunaied  balance  of  Federal  eaafa  on  had  aa  or  betnum  of  advmc  penod 


e.  Amouu  requeaed  lUne  a  mtrnu  hue  b) 


AUTHORIZED  ¥Ok  LOCAL  REPRCMJUCTION 


(Contitmed  on  Reverse) 
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EXHIBIT  B 


I  xnif>  thai  to  the  best  or  ni>  knowledge 
aiid  belief  the  data  on  the  reverse  are 
correct  and  that  all  outlays  were  made  in 
accordance  with  the  grant  conditions  or 
o4icr  agreement  and  that  pa>inent  is  due 
aid  has  not  been  pre\  iously  requested 


CERTinCATION 

SifDMurc  of  .Autlnnzcd  Certifying  Official 


Om<  Rcquai  Subnuned 


Tvped  or  riii<«d  Name  and  Tid< 


Tckphone  (Area  Code.  Number. 
ExUnbon 


PuMk- rtponmg  burden  Tcr  tha  Goil«clian  ofatfannaliai  if  c«imat«d  to  avenfe  60  mimilei  per  itipan^ 
limt  for  rexiewmg  manicticns.  tcardimg  cxiaing  data  touroev  galhenng  and  maintaining  the  data  needed,  and 
conv'OinC  *nd  revwuing  the  collaciion  oToifannalian.  Send  ccnaneias  regarding  the  burden  eaimau  or  any  other 
ai^MCl  of  ihi«  i.-olleciian  oT  ndormatioa  including  ajggeaion  for  reducing  Iha  burden,  lo  the  OFFICE  of 
ManagemcM  am'  Bud^  Paperwoil  Reduaion  Project  (034S.0004).  Waahngion.  DC  20503. 

f  1.IU.SE  DO  NOT  RETl'RN  YOl'RCOMrLrrEO  FWIM  TOTHEOFnCEOF  MANAGEMENT  AND 

Biix;rr.  send  rr  to  the  address  fROMDED  w  the  stonsorinc  aceno'. 


Please  type  or  print  legibly.  Items  1 
insmictions  for  other  items  are  as  follows: 

tt«ni|  EiMN 

Indicate  Mitelhcr  requen  ei  prepared  on  carii  or  accrued 
expenditure  btstv  All  requeos  for  adv'anccs  thall  be  prepared  oa 
acathhaMt. 

Enter  the  Federal  grant  number,  or  other  identi^mg  number 
ampied  b\  the  Federal  ipamanng  tgencv  IT  the  ad\'anoc  or 
Kimbuncment  IX  for  more  than  one  grant  or  other  ayeemenL  naen 
N  .4:  then.  <how  the  agpcgaie  amounv  On  i  separate  dieet.  Ii« 
each  grant  or  apeemem  number  and  the  Fedoal  ihare  of  outlays 
made  agamn  the  grant  or  affetment. 


INSTRUCTIONS 

3.  S.  9. 10. 1  Ic  lie.  I  If.  llg.  1  li,  12  and  13  are  self  e\planatoi>-:  specific 


Da 


II 


Enter  the  employer  idemificalian  nunba  aaai 
Internal   Revowe  Service,  or  the  F1CE  ( 
requeoed  bv  the  Federal  afcnc>'. 


by  the  U.S. 
)  code  if 


lib 


This  ipace  »  reaerfed  for  an  accoui*  number  or  oliier  idetlifyng 
mimher  thai  ma>  he  anupwd  b>  the  rec^wnt. 

Emo- the  mat«h.  day  and  year  for  the  begianng  and  ending  of  the 

period  covered  m  tha  reques  tf  (he  requcs  n  for  an  advance  or 
for  both  an  advance  and  retmbiinefnmt.  d»w  the  period  thai  the 
advance  will  oover  If  the  raquca  >  for  rconbuncmeoL  riiow  the 
period  for  »hKh  the  retmbuneincnl  is  raqucfled. 

The  Federal  ^xnormg  agencies  have  the  option  of  raqwnng 
radptenM  to  compku  Mcms  1 1  or  1 2.  bu  not  both.  Ilcml2ihooid 
be  uaed  when  onh  a  mnanum  amoun  of  nfcrmalian  is  needed  to 
make  m  adwux  and  outlay  oifonnalicn  oarumed  n  >cm  1 1  em 
be  obiamed  ai  a  tanety  manner  finom  other  reports. 

The  pupoae  of  the  vertical  columns  (a).  (bX  and  (cX  is  to  provide 
apace  far  tcparate  cost  breakdown*  when  a  project  ha*  bean 
planned  and  budgeted  by  proyani.  iuaction  or  aciivily.  If 


EntrN 


lid 


13 


Eour  in  ~as  of  dale",  the  monlh.  day.  and  year  of  the  ending  ofthe 
aceoumng  penod  to  which  Ifan  amount  applies.  Enur  nuyaiii 
oullayt  10  dau  (net  of  reftmds.  rebates,  and  diacouMs).  m  the 
a|)|MU|aiate  oobmns.  For  retfuesls  prepared  on  a  cash  basis, 
outlays  are  the  turn  of  actual  cadi  dubunemeias  for  goods  and 
aervioes.  the  amoia<  of  indireGl  eiqienses  charged,  the  xvlue  of  m- 
kind  oortributions  applied,  and  the  arooum  of  cmh  advances  and 
paymaas  made  to  subcomraaoo  and  subrecipiema.  Forrequcsu 
prepared  en  an  aociuad  rxpmditure  basis,  otolays  are  the  sum  of 
the  actual  cash  diabmcraents.  the  amoui*  of  mdiraet  a^enaea 
iacutrad.  and  the  net  increase  (or  dacreaae )  in  the  anoutas  owed  by 
the  radpicol  for  goods  and  other  property  raeaivad  and  for  aarvioes 
pcrfcnned  by  enpioyaea.  ooianeu.  aibgraiMaa  and  other  payees. 

Enter  the  cumulative  cash  inoome  raeeived  to  date,  if  requests  are 
prepared  on  a  cash  basis.  For  taqueau  prepared  on  an  ascrued 
iiyendilure  basis,  aoier  die  etanulaiivc  inooaK  camad  to  dale. 
Uiidar  either  basis,  ctaer  only  the  amoum  applicable  to  prolan 
ineome  that  was  requirad  to  be  used  for  the  project  or  propim  by 
the  tanna  ofthe  paM  or  other  aipaeiiienL 

Only  when  nakng  raqucato  for  advanee  paymeota.  eater  the  total 
ratimalwl  amount  of  carii  outlays  that  win  be  nade  during  the 
period  oiyvcred  by  the  advance. 


Comptdc  the  oerttfictfian  bsMre  aiNtiJfltiig  this  r 

STANDARD  P(MIM  ro  BACK  (K««.  2-92) 


additional  eohwaa  are  needed,  use  as  many  addtional  forms  as 
needed  nd  iidicau  page  number  n  ipaoe  provided  Bi  upper  nght: 
howKvcr.  the  aunvnary  totals  of  all  programs,  fiaiouans.  or 
activmes  diould  be  shown  m  the  ~iaul~  oolunn  on  the  fim  page. 
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Exhibit  B  (Revised  12/98)— Special 
Instructions  for  Completion  of  Standard 
Form  270  for  EDA  Revolving  Loan  Fund 
Grants 

These  instructions  apply  to  revolving  loan 
fund  (RLF)  grants  funded  by  the  Economic 
Development  Administration  (EDA).  U.S. 
Department  of  Commerce,  under  Section  209 
of  the  Public  Works  and  Economic 
Development  Act  of  1965,  as  amended.  RLF 
grant  recipients  are  required  to  use  Standard 
Form  270  to  draw  grant  funds  when  needed 
to  disburse  to  RLF  borrowers.  Funds  may  be 
drawn  only  for  immediate  use  (i.e.,  when  the 
intent  is  to  disburse  the  funds  within  14  days 
of  receipt),  and  only  to  the  extent  that  the 
recipient  does  not  have  funds  on  hand  from 
loan  repayments  and  certain  RLF  income 
sources  to  cover  the  proposed  disbursement 
request.  (See  below  and  EDA's  RLF 
Administrative  Manual,  Section  IX,  for 
further  details.)  Grant  funds  not  disbursed 
within  30  days  of  receipt  must  be  returned 
to  EDA.  Items  lb,  3,  9,  llc-lle,  and  Hi  are 
self-explanatory;  specific  instructions  for 
other  items  follow: 

Item  and  Entry 

la    Indicate  whether  the  request  is  for  a 
reimbursement  or  an  advance.  (Note  the 
RLF  disbursements  are  normally 
considered  reimbursement  as  a 
reimbursable  obligation  is  created  at  the 
time  of  loan  approval.  A  request  for  an 
advance  may  he  requested  under  special 
circumstances. 

2    Disregard. 

4  Enter  the  Federal  grant  number  or  other 

identifying  number  assigned  by  EDA.  If 
the  reimbursement  or  advance  is  for 
more  than  one  grant  or  other  agreement, 
insert  N/A;  then  show  the  aggregate 
amounts.  On  a  separate  sheet,  list  each 
grant  or  agreement  number  and  the 
Federal  share  of  outlays  made  against  the 
grant  or  agreement. 

5  Enter  in  numerical  order  the  number  of 

this  disbursement  request.  Begin  with 
the  number  "1"  for  each  new  grant. 

6  Enter  the  employer  identification  number 

assigned  by  the  US  Internal  Revenue 
Service,  or  the  FICE  (institution)  code  if 
requested  by  EDA. 

7  This  space  is  reserved  for  an  account 

number  or  other  identifying  number  that 
may  be  assigned  by  the  grant  recipient. 

8  Disregard. 

10    Enter  "ACH/EFT"  for  funds 

disbursement  by  the  Automated  Clearing 
House  Electronic  Funds  Transfer  System. 
For  further  details,  refer  to  Section  E.02 
of  the  RLF  Standard  Terms  and 
Conditions. 


11    The  purpose  of  the  vertical  columns  (a), 
(b),  and  (c)  is  to  provide  space  for 
separate  cost  breakdowns  when  a  project 
has  been  planned  and  budgeted  by 
program,  function,  or  activity.  If 
additional  columns  are  needed,  use  as 
many  additional  forms  as  needed  and 
indicate  the  page  number  in  the  space 
provided  in  upper  right;  if  more  than  one 
column  is  used,  the  summary  totals  of  all 
programs,  functions,  or  activities  should 
be  shown  in  the  "total"  column  on  the 
first  page. 
11a    Enter  in  "as  of  date",  the  month,  day 
and  year  of  the  ending  of  the  accounting 
period  to  which  this  amount  applies. 
Enter  the  amount  of  cumulative  outlays 
for  RLF  loans  from  the  following  sources: 
EDA  RLF  grant  funds,  matching  funds, 
and  program  income  (defined  in  Section 
VILA  of  the  RLF  Administrative 
Manual). 
Include  actual,  pending  (previous  outlays 
requests  that  have  not  yet  been  disbursed) 
and  proposed  (those  proposed  under  this 
request)  outlays.  For  recapitalized  RLF's — 
those  where  a  subsequent  EDA  RLF  grant  was 
made  to  the  same  recipient — treat  cumulative 
outlays  as  beginning  with  the  inception  of 
the  RLF. 

lib    Cumulative  Program  Income,  as 
defined  below,  must  be  used  before  or 
concurrent  with  the  disbursement  of  new 
grant  funds  (pursuant  to  Section  IX  of 
the  RLF  Administrative  Manual). 
Cumulative  Program  Income  is  a  net 
figure  computed,  as  follows: 
+Cumulative  Principal  Repaid* 
•fCumulative  RLF  Income  Received** 
-  Cumulative  Administrative  Cost 

Expensed  to  RLF  Income*  '  * 
Footnotes: 

•This  is  the  cumulative  RLF  loan  principal 
that  has  been  repaid  from  inception  of 
the  RLF. 
**This  includes  all  RLF  Income  earned 
and  received  from  inception  of  the  RLF. 
Current  period  RLF  Income  on  hand  may 
be  excluded  from  this  amount  if  any 
portion  of  it  is  anticipated  to  be  used 
during  the  remainder  of  the  current 
jwriod.  Note  that  failure  to  exclude  these 
funds  here  will  increase  Cumulative 
Program  Income  (line  lib)  which  will 
lower  the  amount  of  grant  funds  to  be 
requested  for  disbursement  (line  Hi). 
Any  RLF  Income  available  at  the  end  of 
a  period  is  required  to  be  added  to  the 
RLF  capital  base  for  lending. 
***Enter  all  administrative  costs  Expensed 
to  RLF  Income  from  Inception  of  the 
RLF. 
Definitions 

Program  Income — is  the  sum  of  all  RLF 
principal  repayments  plus  RLF  Income 
(defined  below). 


RLF  Income — includes  all  RLF -generated 
income  from  loan  fees,  interest  earned  on 
loans  and  on  accounts  holding  idle  RLF 
funds,  and  other  loan-related  earnings. 

Period — refers  to  the  12-month  reporting 
p>eriod  by  each  grant  recipient;  it  may  end  on 
either  September  30  or  the  grantee's  fiscal 
year-end  date.  (Refer  to  Section  VII.C.2.  of 
RLF  Administrative  Manual, 
lid    Enter  "0"  unless  an  advance  of  grant 
funds  is  being  requested — see  Item  la 
above, 
llf    Enter  the  total  amount  of  the  matching 
funds  previously  expended  plus 
matching  funds  to  be  disbursed  as  part 
of  this  request  (and  any  previous 
pending  request,  if  applicable).  When 
calculating  this  amount,  note  that  the 
matching  funds  amount  in  llf  as  a 
percent  of  the  amount  on  line  lie  may 
not  be  less  than  the  percentage 
relationship  between  the  aggregate  of 
matching  funds  and  of  total  project  costs 
indicated  in  the  grant  award(si.  Matching 
funds  must  be  expended  either  before  or 
at  least  proportionately  with  EDA  grant 
funds. 
1  Ig    Enter  the  EDA  share  of  the  amount  on 
line  He.  This  should  be  the  difference 
between  the  amounts  on  lines  He  and 
llf 
llh    Enter  the  amount  of  EDA  funds 
previously  requested.  This  should  be 
equal  to  the  amount  reptorted  in  Item  Hg 
of  the  previous  SF  270  submitted  by  the 
recipient. 

12  Disregard. 

13  In  the  space  indicated  for  "agency  use" 
or  on  a  separate  page,  provide  the 
following  disbursement  information: 

a.  Indicate  whether  the  RLF  identified  in 
Section  4  is  an  "initial"  or 
"recapitalization"  RLF  grant.  If  an  initial 
grant,  show  the  EDA  grant  funds 
exp>ended  as  a  (>ercent  of  total 
expenditures  by  dividing  the  amount 
reported  in  Item  Hg  by  the  amount 
reported  in  Item  He.  If  a  recapitalization 
grant,  show  both  the  EDA  and  the 
matching  fund  dollar  outlays  (including 
actual  and  proposed  outlays)  for  the 
grant  disbursement;  also  show  the 
percentage  of  EDA  dollar  outlays  to  total 
dollar  outlays  for  the  grant  under 
disbursement. 

b.  If  any  previously  requested  grant  funds 
have  been  received  but  not  disbursed, 
list  the  date  of  receipt  and  the  amount 
remaining  to  be  disbursed.  If  not 
applicable,  type  "NA". 

c.  List  the  RLF  borrowers  and  the 
respective  RLF  dollar  amounts 
anticipated  to  be  disbursed  under  this 
request. 
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EXHIBIT  C 


FEDERAL  CASH  TRANSACTIONS  REPORT 

(Set  mstnuaions  on  the  boeL  If  report  is  for  more  than  one 
groat  or  assistance  agreetnent,  aaock  compUted  Staiukwd  Form 


Ciy. 
and 


OMB  APPROVAL  NO.  tHattOi 


1  Fe(lenl]pomonagatencyaidaifauz«icnilcl<nKnito«4uchtharepon 
asitenioed 


2  R£l  IHENT  ORO.VMZATION 

Sam  i: 

Sum  Hr 
and ,  'irtel: 


Slate 

■jp  Code 


i.  ntDEJUL  EMPLOYER 
rofevTinCATTON  NO.    I 


11 


STATUS  OF 
•HLH£RAL 

:ash 


S«r  Specific 
Instrvdtons 
Oh  Back} 


1 2.  T  »e  AMCH'NT  SHOWN 
W  UNE  1  Ij.  ABOVE. 
RtPRESENTS  CASH 
REOnREMENTS  FOR 
THE  ENSllNG  DAYS 


4  Federal  pam  or  other  idcMUicxMn 


6  Lencr  o^aedl^TMnber 


5  RtiupHM  s  ifr<iwl  lunber  or 
wcniifinrn  nufflber. 


7.  Lai  pavmcM  voucher  mmber 


Givtioulmmber/orihupined. 


I  Piyncnl  Voucncn  credned  to  vour 


9  Tronsy  checks  received 
(wtttlhtr  or  mot  drpoaud). 


It. 


mUOD  COVBIXD  BY  THB  REPORT 


Frora  (mumh.  day.  ytar) 


A.  Cuh  on  rand  befuvun^  oi  rcpoftoif  pciiod 


b.  LeOer  of  credit  wiifadrawais 


c  Trcanry  ciiack  payments 


d.  Toui  receiptt  (Sum  ef  lints  %andtt 


t.  Total  cash  avaUaMc  iSHm  of  lines  a  and  4) 


L  Gross  dMmneiiMJHs 


^  Federal  share  oi  pro^rani  income 


h.  Net  disburscinents  (Line  t  minus  lint  f ) 


1.  Adjustments  of  prior  periodt 


j.  Cash  on  hand  end  of  period 


TO  (momk  day.  ytr) 


13. 


OTHER  INFORMATION 


a.  InUreal  inoome 


K.Atfxi 


I  lo  wbpmtoes  or  suboontracton 


i  4.  REMARKS  iAnach  additional  sitttxs  e^piain  paper,  if  mart  xpact  is  rttpurwd.) 


15. 


CERTIFICATION 


I  ocninr  to  ihe  bca  of  mv  knowledge  atd 
bclict  tui  this  rtpon  is  mie  oi  all  aipeea 
and  ihM  <1 1  dnhuncmou  li»«  been  made 
for  the  purpow  «id  conditxas  of  the  pan 
or  t^fctmoA 


AimtoKzat 
cnmryiNC 

OFFKIAL 


siCNA-antE 


TYPED  OR  PRINTED  NAME  AND  TMIE 


DATE  REPORT  SUBMITTED 


TELEPHONE  A/lmi  Codt 
Number.  BxttnaonI 


THIS  <PACE  FOR  AGENCY  USE 


NWrMIM' 


■nr  ofnes  or  MotMnafr  MO  BUDOET 
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Instructions 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  120 
minutes  per  response,  including  timer  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0348-0003),  Washington, 
DC  20503. 

Please  do  not  return  your  completed  form 
to  the  Office  of  Management  and  Budget, 
send  it  to  the  address  provided  by  the 
sponsoring  agency. 

Please  type  of  print  legibly,  Items  1,2,8, 
9, 10,  lid,  lie,  llh,  and  15  are  self 
explanatory,  specific  instructions  for  other 
items  are  as  follows: 
Item  and  Entry 

3  Enter  employer  identification  number 
assigned  by  the  U.S.  Internal  Revenue 
Service  or  the  FIC  (institution)  code. 

If  this  report  covers  more  than  one  grant  or 
other  agreement,  leave  items  4  and  S 
blank  and  provide  the  information  on 
Standard  Form  272-A,  Report  of  federal 
Cash  Transactions — Continued; 
otherwise: 

4  Enter  Federal  grant  number,  agreement 
number,  or  other  identifying  numbers  if 
requested  by  sponsoring  agency. 

5  This  space  reserved  for  an  account  number 
or  other  identifying  number  that  may  be 
assigned  by  the  recipient. 


6  Enter  the  letter  of  credit  number  that 
applies  to  this  report.  If  all  advances  were 
made  by  Treasury  check,  enter  "NA"  for 
not  applicable  and  leave  items  7  and  8 
blank. 

7  Enter  the  voucher  number  of  the  last  letter- 
of-credit  payment  voucher  (Form  TUS 
5401)  that  was  credited  to  your  account. 

11a  Enter  the  total  amount  of  Federal  cash 
on  hand  at  the  beginning  of  the  reporting 
period  including  all  of  the  Federal  funds 
on  deposit,  imprest  funds,  and 
undeposited  Treasury  checks. 

lib  Enter  total  amount  of  Federal  funds 
received  through  payment  vouchers  (Form 
TUS  5401)  that  were  credited  to  your 
account  during  the  reporting  period. 

lie  Enter  the  total  amount  of  all  Federal 
funds  received  during  the  reporting  period 
through  Treasury  checks,  whether  or  not 
deposited. 

llf  Enter  the  total  Federal  cash 
disbursements,  made  during  the  reporting 
period,  including  cash  received  as  program 
income.  Disbursements  as  used  here  also 
include  the  amount  of  advances  and 
payments  less  refunds  to  subgrantees  or 
contractors,  the  gross  amount  of  direct 
salaries  and  wages,  including  the 
employee's  Share  of  benefits  if  treated  as 
a  direct  cost,  interdepartmental  charges  for 
supplies  and  services,  and  the  amount  to 
which  the  recipient  is  entitled  for  indirect 
costs. 

llg  Enter  the  Federal  share  of  program 
income  that  was  required  to  be  used  on  the 
project  or  program  by  the  terms  of  the  grant 
or  agreement. 

Hi  Enter  the  amount  of  all  adjustments 
pertaining  to  prior  periods  affecting  the 
ending  balance  that  have  not  been 


included  in  any  lines  above.  Identify  each 
grant  or  agreement  for  which  adjustment 
was  made,  and  enter  an  explanation  for 
each  adjustment  under  "Remarks".  Use 
plain  sheets  of  paper  if  additional  space  is 
required. 

11)  Enter  the  total  amount  of  Federal  cash  on 
hand  at  the  end  of  the  reporting  period. 
This  amount  should  include  all  funds  on 
deposit,  imprest  funds,  and  undef>osited 
funds  (line  3,  less  line  h,  plus  or  minus 
line  I). 

12  Enter  the  estimated  number  of  days  until 
the  cash  on  hand,  shown  on  line  llj,  will 
be  expended.  If  more  than  three  days  cash 
requirements  are  on  hand,  provide  an 
explanation  under  "Remarks"  as  to  why 
the  drawdown  was  made  prematurely,  or 
other  reasons  for  the  excess  cash.  The 
requirement  for  the  explanation  does  not 
apply  to  prescheduled  or  automatic 
advances. 

13a  Enter  the  amount  of  interest  earned  on 
advances  of  Federal  funds  but  not  remitted 
to  the  Federal  agency.  If  this  includes  any 
amount  earned  and  not  remitted  to  the 
Federal  sftonsoring  agency  for  over  60 
days,  explain  under  "Remarks".  Do  not 
report  interest  earned  on  advances  to 
States. 

13b  Enter  amount  of  advance  to  secondary 
recipients  included  in  item  llh. 

14  In  addition  to  providing  explanations  as 
required  above,  give  additional  explanation 
deemed  necessary  by  the  recipient  and  for 
information  required  by  the  Federal 
sponsoring  agency  in  compliance  with 
governing  legislation.  Use  plain  sheets  of 
paper  if  additional  space  is  required. 
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EXHIBIT  D  (Re\  12/98)                                                                                              Page  1  of  7 
SEMIANNUAL  REPORT  FOR  EDA-FUNDED  RLE  GRANTS 

1             

Grantee  Name: 

Period  Ending: 

Projccil 

lo: 

Contact  Person: 

Phone: 

PART  I:  PORTFOLIO  STATUS  (OOO'Sr 

A-  Status  of  Direct  Loans 

(1) 

(2) 

(3) 

# 

RLF$  Loaned 

RLF  Principal 
Outstanding 

]    Totalj  Loans  Made 

$ 

S 

2   Fully  Repaid 

$ 

S 

3.  Cumni 

S 

$ 

4.  Delirjqueni  (<6()  Days) 

S 

$ 

5.  In  Default  (>6()  Days) 

s 

s 

6   Total  Active  Loans 
(AddlinesX4&5) 

$ 

s 

1     ■ 

7.  Total  Wntien  Off 

$ 

s 

(Amount  Lost) 

B.  StatBs  of  Loan  Guarantees:                                                                                                                                1 

# 

RLFS  Reserved 

Total  Amount 
Guaranteed 

Cunent 
Exposure 

1.  Total  Loans  Guaranteed 

S 

$ 

2.  FuUv  Repaid 

S 

$ 

3.  Currefit 

$ 

S 

4.  Delinquent  (<60  Days) 

$ 

$ 

5.  In  Default  (>60  Days) 

s 

s 

6.  Total  Active  Guarantees 
(Add  lines  3.  4  &  5) 

s 

s 

■ 

7.  Tola 

Written  Off 

s 

(Amount  Lost) 

- 
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FVHIRITD  <R^    12/98)                                                                                                Pi^tloT  1 

1 
1 

PART  11:  PORTFOLIO  SUMMARY 

A.  Summan  of  Loan  Activities:  Provide  infonnauon  below  on  ] 

rntal  Loans  and  Active  Loans  closed  to  date.  This 
gram  and  grani  objectives  as  well  as  identifying 
3f  the  RLF  Standard  Terms  and  Conditions.  It  also 

section  pro\ides  an  overview  of  the  RLFs  Progress  m  MeeUng  pro 
results  of  Core  Performance  Measures  ouUined  in  Section  F.Ol .  < 
show?  trends  bv  comparing  the  total  and  active  loan  portfolios. 

Total  Loans 

Aaive  Loans 

1.  #  RLE  Loans: 

2.  RLF$$  Loaned:                                                                 ^ 

» 

$ 

3.  Non-RLF$$Le\eragedb>RLF: 

a.  Private                                                       .                  ^ 

'' 

$ 

b.  aher                                                                           ^ 

I 

$ 

c.  TotaILe\eraged$$(a  +  b)                                            $ 

S 

4.  Total  Project  Financing  (2  +  3c)                                          ^ 

i 

S 

5.  Private  Sector  Jobs: 

a.  Created  (Actual) 

b.  Sa>ed 

c.  Actual  +  Saved  (a  +  b) 

6   RLF  $$  Loaned  for  Fi.\cd  Assets: 

$ 

7   RLF  $$  Loaned  for  Woridng  Capital: 

s 

8.  RLF  $$  Loaned  for: 

a.  Start-up 

s 

b.  Expansion 

s 

c.  Retention 

s 

9.  RLF  $$  Loaned  for: 

l;Moi^^m^-^:K-v,v:.^^               . 

a.  Industrial 

b.  Commercial 

c.  Service 

10   RLF  $$  Loaned  to  Minority  Businesses: 

11    RLF  $$  Loaned  to  Women-Owned  Businesses: 

12  Other  Targets  (Specify): 
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B.  pomoarison  of  RLF  Portfolio  to  RLF  Plan:    In  c»lumn  one  below,  fill  in  the  spaces  by  providing  information 
from  ihc  "Targeting".  "Standards"  and  "Financing"  sections  of  the  RLF  Plan,  if  an  item  is  not  included  in  the  RLF 
Plaa  and  therefore  not  applicable,  indicate  this  b>  plaang  N/A  in  column  one.  in  ooliunns  two  and  three,  use  the 
figures  obtained  in  Part  II.  A.  abo\'e  to  compute  the  ratios  and  percentages  for  Total  and  Active  Loans.  req)ectively. 
Formulas  for  the  compuuuons  are  indicated  in  the  brackets  ne.\i  to  each  item.  Discuss  any  significant  deviations 
between  columns  one  and  two. 


1.  Cost  per  Job  (A2/A5C) 


2    Non-RLF  Lc\erage  Ratios 


RLF  Plan 


Total  Loans 


a  Pmaie  (A3a/A2) 


bi  Pn\ate  &  Other  (A3c/A2) 


?.  %  Working  Capital  Loans  (A7/A2) 


4   %  Loans  in  Eligible  Target  Area 


5    RtF  Portfolio  Targeting 


a.  %  Stan-ups  (A8a/A2) 


b.  %  Industrial  (A9a/A2) 


c.  %Minonrk  Owned(A10/A2) 


d.  %  Women-Owned  (A11/A2) 


el  %  Other 


(A12/A2) 


100 


•A 


"A 


PART  III:  PORTFOLIO  HNANCIAL  STATUS 
A.  BjLF  Funding  Sources 


I    Et)A 


2.  Gfaniec 


y.  other  -  Specif>: 


4.  T^al  RLF  Funding  (sum  of  1-3) 


B.  Program  Income  Earned  to  Date: 


5.  Interest  Earned  on  Loans: 


6.  Earnings  from  Accounts: 


7.  Fees  Charged: 


8.  Total  Program  Income  (sum  of  5-7) 


9.  Hou  much  of  Total  Program  Iitcome  (line  8)  has  been 
used  to  cover  administration  costs  to  date? 


10.  How  much  of  Toul  Program  Income  has  been  added  to 
tite  RLF  for  lending  (line  8  minus  line  9)? 


Active  Loans 


% 
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C.  Status  of  RLF  Capital: 

11.  Tola)  RLF  Funding  (line  4): 

$ 

1 2.  Program  Income  Added  to  RLF  for  lending  (line  10): 

S 

U.  Losses  on  Loans  &  Guarantees  (amount  lost  from  Part  1.A.7  &  b.7): 

$ 

14.  Current  le\el  or  RLF  Base  Capital  (sum  oflines  1 1  &  12.  less  line  13) 

$ 

D.  Current  Balance  Available  for  Nn»  Loans: 

15.  RLF  Principal  Outstanding  on  Loans  (from  Part  I.A.6): 

16.  RLF  $$  Reserved  for  Loan  Guarantees  (from  Part  I.B.6): 

17.  Current  Balance  Available  (deduct  amounts  shovwi  on  lines  15  &  16  from  Current 
level  of  Base  Capital  (line  14); 

18.  RLF  $$  conwnitted  but  not  di*ursed: 

19.  Current  Balance  Available  (deduct  amount  on  line  18  from  line  17): 

20   Currcm  Balance  Available  (line  19)  as  a  Perccm  of  RLF  Base  Capital  (Une  14)  - 
applies  onlv  to  fully  disbursed  RLFs.  otherwise  enter  N/A: 

% 

21.  Same  calculation  as  in  line  20  above,  but  for  preceding  si.\  month  period  (see 
prior  Semiannual  Report): 

% 

Sole:  Jf  lines  20  and  21  both  exceed  25%,  see  instructions. 
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PART  IV:  PORTFOLIO  LOAN  LIST 


Providi  the  following  infonnation  for  each  RLF  loan  closed: 


Loan  Recipient 


1.  BorfowerName 

2.  Location  (include  cit>. 
count>  &  state) 

3.  SIC  Code  -  4  Digit 

4.  Miitorit>  OuTied 

5.  Woinan  Owned 


Loan  Type  &  Description 


1.  Direct/Guaranty 

2.  Fixed  Asset/Working  Capital 

3.  Stan-up.  Expansion  or  Retention 


Financing  By  Source  (Specify) 


1.  RLF$ 

2.  Other  Pi*lic$ 

3.  Private  $ 

4.  New  Equity  S 

5.  Totals 

6.  Amount  Guaranteed  $ 


Closinf!  Date  &  Loan  Terms 


1.  Date  Close 

2.  Term;  Years 

3.  Interest  Rate 

4.  TotilFees 


LoanSutns 


i.  Fully  Repaid:  Date 

2.  Current  as  of:  Date 

3.  Delinquent:  Days 

4.  Default:  Days 

5  Write-OflF:  Date 


Repayment  Status 


1.  Principal  Repaid 

2.  Interest  Paid 

3.  Amount  Delinquent 

4.  Amount  Default 

5.  Amount  Written-Ofif 


Job  Impact 


1.  Pre-Loarjobs 

2.  Jobs  Created 

3.  Jobs  Saved 

4.  Miiiont>  jobs 
(Created/saved) 

5.  Woinenjobs 
(Created/Saved) 


PART  V:  MISCELLANEOUS  INFORMATION  &  CERTDICATION 


A.  Retent  Loan  Activity  (Last  12  Months  Only) 


1    #  Applications  Received: 


2.  #  Applications  Received  from  minority-owned  finns: 


Appi 


and  Women-owned  firms: 


3.  #L^ns  closed: 


4.  #  Lians  closed  from  Minority-owned  firms: 


and 


Women-owned  firms: 
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B.  Capital  Utilization  (Section  X.  of  RLF  Administrative  Manual) 


5.  On  page  4  of  this  Semiannual  Report,  if  the  percentages  calculated  in 
both  D.20  and  D.2 1  are  greater  than  25%.  is  an  explanation  attached 
discussing  proposed  actions  (including  target  dates  and  goals)  to  reduce 
the  amount  of  excess  funds  on  hand?  (Check  one) 


6.  If  both  D.20  and  D.21  on  page  4  of  this  Semiannual  Report  are  greater 
than  25%.  list  the  amount  of  excess  funds  subjea  to  sequestraUon. 


7.  List  am  amount  in  #6  that  has  been  sequestered  in  a  separate  account. 


Complete  as  appropriate 


YES 


NO 


C.  RLF  Income  and  Eipenaes  (Section  VH  of  RLF  Administrative  Plan) 


8   Enter  the  month  and  day  of  the  accounting  period  which  has  been 
selected  for  reporting  of  RLF  Income  and  Expenses  in  accordance  with 
Section  VIl.C.  of  the  RLF  Administrative  Manual. 


9   Enter  the  amount  of  RLF  Income  earned  during  the  most  recent  12 
month  period,  which  was  designated  in  #8. 


10   Enter  the  amount  of  RLF  Income  that  was  used  for  administrative  costs 
during  the  most  recem  12-month  period,  which  was  designated  in  #8. 


1 1    Divide  the  administrative  costs  reported  in  #10  by  the  RLF  Income 
reported  in  #9  and  enter  the  percentage  figure. 


12    If  the  percentage  in  #  1 1  is  larger  than  50%  or  the  amount  in  #  10  is 
greater  than  $100,000.  was  an  Income  and  Expense  Statement 
submitted  to  EDA  as  required  in  Section  VII.C.2.  of  the  RLF 
Administrative  Manual.  (Check  One)  (If  applicable  and  not  sent 
submit  an  Income  and  Expense  Statement  with  this  report.) 


Complete  as  appn^riate 


YES 


NO 


N/A 


D.  Administratioa 


13.  Any  ke>  Staff  Turnover  in  the  last  12  months?  (Check  One) 
List  position(s): 


14.  Attach  a  list  of  the  currem  RLF  Loan  Board  membership  by  name, 
occupation,  race  and  gender. " 


15.  Enter  the  ending  date  of  the  most  recent  indepcndem  Audit  covering 

the 

recipient  and  indicate  type  of  Audit  i.e..  "Single"  or  "Program 

Specific"^ • ^ 


Complete  as  appropriate 


YES 


NO 
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16.  Atiach  the  Audit  referenced  in  #15  if  it  was  not  pre\iousIy  submitted  to 
EDA 


17.  If  the 
prior 


Audit  referenced  in  #15  did  not  cover  either  the  most  recent  or 
seal  year  end  period,  is  an  explanation  attached?  (Check  One) 


YES 


NO 


E.  ANNUAL  RLF  PLAN  CERTIFICATION 

(Section  VIII  of  the  RLF  Administrative  Manual  and  Section  D.03  of  the  Standard  Terms  and 
Condilions) 


18    Is  thejrequired  ANfNUAL  RLF  Plan  Certification  attached?  (Check  One) 
If  "ni."  indicate  the  date  it  will  be  submitted: 


YES 


NO 


F.  COMPLIANCE  WITH  IMPLEMENTATION  SCHEDULE  (To  be  completed  only  if  grant  is  not  fully 
disbur$ed) 


19.  Is  theiactual  grant  implementation/disbursement  progress  in  accordance  with  the 
schedule  set  forth  by  the  Implementation  Special  Condition  (or  an  EDA  approved 
amendment  thereto)  required  as  a  part  of  this  grant  award?  (Check  One) 


amend 
if"no|- 


attach  explanation. 


YES 


NO 


CERTIFICATION;  I  hereby  certifS  on  this day  of. 

pro\  ided  in 


this  Semiannual  Report  is  true  and  correct  to  the  best  of  my  knowledge. 


.19       .  that  the  information 


NAME  AN  )  TITLE  OF  AUTHORIZED  OFFICIAL 


SIGNATUfIe  (Authorized  Official) 

Check  Attac^ents  Submitted: 

Capital  Utilization  (#S  above) 
Current  Loan  Board  Membership  (#14) 
Copy  of  Audit  (#16) 
Audit  Explanation  (#17) 

Annual  RLF  Plan  Certification  (#18) 

BILUNQ  COOe  3510-i4-C 
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5.  Private  Sector  fobs:  Enter  the  number  of 
jobs  created  and  the  number  of  saved  jobs  for 
both  Total  and  Active  loan  categories.  In 
tallying  jobs,  only  permanent  and  direct  jobs 
may  be  counted;  part-time  jobs  should  be 
converted  to  full-time  equivalents  (by 
summing  the  total  hours  worked  per  week  for 
all  part-time  employees  and  dividing  by  the 
standard  hourly  work  week  for  full-time 
employees,  normally  35—40  hours).  Job 
information  data  should  be  collected  at  least 
annually.  For  seasonal  businesses,  more 
frequent  collection  of  job  data  is  usually 
necessary  to  obtain  realistic  employment 
figures  for  an  annualized  average. 

Grantees  should  use  the  following 
definitions  in  completing  the  job  information 
section  of  this  report: 

a.  Actual  Created  Jobs:  A  job  is  counted  as 
"created  (actual)"  if  it  was  created  as  a  result 
of  and  attributable  to  the  RLF  loan  project, 
and  has  been  verified  by  the  borrower  (or 
grantee)  as  actually  created.  ]obs  are  usually 
verified  by  requesting  the  borrower  to 
complete  a  questionnaire  at  least  on  an 
annual  basis  indicating  the  number  of  joba 
actually  created  and  attributable  to  the  RLF 
project,  or  by  the  grantee  performing  an  on- 
site  job  count.  Other  job  data  should  also  be 
requested  from  the  borrowers  in  order  to 
complete  Part  IV  of  the  Report.  The 
documentation  for  job  counts  should  be 
placed  in  the  project  files. 

Created  jobs  may  be  credited  if  the  jobs 
were  created  within  five  years  of  loan 
disbursement  or,  if  construction  is  involved, 
within  five  years  after  construction 
completion.  All  jobs  credited  must  be 
attributable  to  the  RLF  project.  A  created  job 
must  be  removed  from  the  credited  created 
jobs  if  the  job  fails  to  last  at  least  18  months. 
Any  job  which  meets  the  creditable  job 
created  criteria  is  counted  as  part  of  the  total 
actual  jobs  created  permanently,  regardless  of 
the  status  of  the  loan. 

For  loans  that  have  been  paid  in  full, 
grantees  may  use  the  job  information  data 
that  is  on  file  provided  there  is  adequate 
confidence  in  the  reliability  of  the  data.  If 
there  is  a  question  on  the  reliability,  the  data 
should  be  verified  by  the  next  semiannual 
reporting  period. 

b.  Saved  Jobs  are  existing  jobs  where  it  can 
be  documented  that  without  the  RLF 
assistance  the  jobs  would  have  been  lost 

Exception — Created/Saved  Jobs 
Subsequently  Lost:  If  an  RLF  borrower 
subsequently  ceases  business  (or  closes  a 
segment  of  its  business)  thereby  eliminating 
previously  created  or  saved  jobs,  these  jobs 
may  continue  to  be  counted  in  the 
Semiannual  Report  only  if  they  were 
maintained  for  a  minimum  of  18  months 
prior  to  the  loss. 

6.  RLF  $$  Loaned  for  Fitted  Assets:  Enter 
for  both  Total  and  Active  loan  categories,  the 
amount  of  closed  RLF  loans  that  were  used 
for  the  purchase,  installation  or  construction 
of  fixed  assets.  If  a  single  RLF  loan  was  used 
jointly  for  fixed  asset  and  working  capital 
purposes,  only  the  fixed  asset  amount  should 
be  reported  on  this  line.  For  a  guaranteed 
loan  that  was  used  jointly  for  fixed  asseu  and 
working  capital,  multiply  the  percent  of  the 
original  loan  that  is/was  guaranteed  by  the 
-  amount  of  the  loan  that  was  used  for  fixed 


Instnictioiu  for  Completion  of  EDA 's 
Semiannual  Reports  for  Revolviiig  Loan 
Fund  Grants 

The  instructions  below  are  in  outline  form 
and  correspond  to  identical  items  in  the 
Semiannual  Rep)ort.  Complete  the 
Semiannual  Report  by  filling  in  the  spaces 
and  responding  to  the  questions.  On  page  one 
of  the  Report,  indicate  the  reporting  period 
in  the  upper  right  hand  comer.  The  reporting 
periods  end  on  September  30  and  March  31, 
and  all  data  entries  are  to  be  effective  with 
these  ending  dates.  Submit  completed 
Reports  to  the  EDA  regional  office  by 
November  1  and  May  1,  respectively.  DO 
NOT  INCLUDE  IN  PARTS  1-3  OF  THE 
REPORT  ANY  DATA  ON  INITTAL  LOANS 
UNDER  A  SECTION  209  SSED  GRANT/ 
LOAN;  UST  THESE  ITEMS  SEPARATELY 
IN  PART  4  ONLY. 

Part  L  Portfolio  SUtus 

A.  Status  of  Direct  Loans:  Show  the  current 
status  of  all  direct  RLF  loans  that  have  been 
closed.  DO  NOT  include  approved  loans  that 
have  not  been  closed.  In  column  two,  "RLF 
S  Loaned,"  include  only  the  funds  loaned  by 
the  RLF,  including  EDA  and  grantee 
matching  funds,  NOT  the  financing  provided 
by  other  lenders. 

1.  Total  Loans  Made:  Enter  the  total 
number  and  dollar  amount  of  all  RLF  loans 
closed  to  date.  Under  colimin  two,  "RLF  $ 
Loaned,"  the  amount  should  always 
represent  the  original  loan  amount. 

2.  Fully  Repaid:  Enter  the  number  and 
original  dollar  amount  of  RLF  loans  that  have 
been  fully  repaid. 

3.  Current  Loans:  Enter  the  number  and 
original  dollar  amount  of  RLF  loans  that  are 
current  on  RLF  loan  payments.  In  column 
three,  "RLF  Principal  (Outstanding,"  enter  the 
principal  balance  outstanding  for  current 
RLF  loans. 

4.  Delinquent:  Enter  the  number  and 
original  dollar  amount  of  RLF  loans  that  are 
delinquent.  For  this  report,  a  "delinquent" 
loan  is  defined  as  one  that  is  up  to  60  days 
past  due.  Enter  also  the  principal  balance 
outstanding  on  the  delinquent  loans.  (If  a 
previously  delinquent  borrower  is  now 
current,  or  making  payments  in  accordance 
with  an  amended  note  and  payment 
schedule,  show  this  loan  as  current). 

5.  In  Default:  Enter  the  number  and 
original  dollar  amount  of  RLF  loans  that  are 
in  default.  For  this  report,  a  "default"  is 
defined  as  any  loan  that  is  over  60  days  past 
due  but  not  written  off.  (An  RLF  grantee  may, 
at  its  option,  classify  a  loan  as  defaulted  if 
it  is  under  60  days  past  due.  If  a  previously 
defaulted  loan  has  been  rewritten  and/or  the 
borrower  is  now  current,  the  loan  should  be 
shown  as  current).  Enter  the  principal 
balance  outstanding  on  defaulted  loans. 

6.  Total  Active  Loans:  On  line  6,  enter  the 
sum  of  lines  3, 4,  and  5  to  obtain  the  nimiber, 
amount  and  principal  outstanding  for  Total 
Active  Loans.  (Total  Active  Loans  are  defined 
as  loans  that  are  either  current,  delinquent  or 
in  default — exclusive  of  loans  that  have  been 
fully  repaid  or  written  off). 

7.  Total  Written  Off:  Enter  the  aggregate 
number  and  original  amounts  of  defaulted 
loans  that  have  been  written  off.  Enter  also 
the  principal  balance  outstanding  on  loans 


written  off  or  the  actual  amount  lost, 
whichever  is  smaller. 

B.  Status  of  Loan  Guarantees:  The  same 
criteria  as  above  apply  to  the  Status  of  Loan 
Guarantees.  In  column  two,  note  that  the 
"RLF  S  Reserved"  are  the  RLF  dollars  that  are 
actually  set  aside  and  held  in  reserve  to  cover 
any  losses  on  guaranteed  loans.  In  column 
three,  "Total  Amount  Guaranteed"  is  the 
amoimt  of  the  original  loan  that  is/was 
guaranteed  by  the  RLF.  In  column  four, 
"Current  Exposure"  is  the  dollar  amount  of 
the  RLF's  contingent  liability  as  of  the  date 
of  the  current  report;  this  amount  is  usually 
computed  by  multiplying  the  percent  of  the 
original  guarantee  by  the  outstanding  loan 
balance. 

Part  II:  Portfolio  Sununarjr 

A.  Summary  of  Loan  Activities:  For  each 
listed  item,  provide  information  on  both 
Total  and  Active  RLF  loans  closed  to  date. 
Total  Loans  include  loans  that  are  current, 
delinquent  and  in  default,  as  well  as  those 
that  have  been  fully  repaid  and  written  off. 
Active  Loans  include  only  current  delinquent 
and  defaulted  loans,  specifically  those 
included  in  A.3-5.  and  B.3-5.,  Part  I,  pwge 
one,  of  the  Semiannual  Report. 

1.  #  RLF  Loans:  Enter  the  number  of  RLF 
loans  closed  for  both  Total  Loan  (I.A.6.  and 
LB.6.,  page  one)  categories.  Be  sure  to 
include  the  number  of  both  direct  and 
guaranteed  loans  closed. 

2.  RLF  S$  Loaned:  Enter  the  amount  of  RLF 
dollars  loaned  for  both  Total  Loan  (I.A.I,  and 
I.B.I. ,  page  one)  and  Active  Loan  (I.A.6.  and 
I.B.6.,  f>age  one)  categories.  For  loan 
guarantees,  use  column  three,  "Total  Amount 
Guaranteed,"  for  the  RLF  dollar  amount 
loaned. 

3.  Non-RLF  $$  Leveraged  by  RLF: 

a.  Private:  Enter  the  Private  Dollars 
Leveraged  for  both  Total  and  Active  Loan 
categories.  Unless  stipulated  otherwise  in  the 
grant  agreement,  RLF  loans  must  be  used  to 
leverage  private  investment  of  at  least  two 
dollars  for  every  one  dollar  of  RLF 
investment.  Private  dollars  leveraged  include 
private  financing  and  private  investments 
provided  to  the  "project"  in  which  the  RLF 
is  an  integral  component.  A  "project"  is 
defined  as  an  activity  consisting  of 
interrelated  components  which  share  a 
common  goal.  Private  investments  include 
both  cash  provided  to  the  project  and 
donated  assets  which  come  from  outside  the 
borrowing  enterprise.  For  donated  assets, 
only  the  equity  in  the  assets  (defined  as  the 
assets'  market  value  less  any  security 
interest)  may  be  counted  in  the  leverage  ratio. 
For  purposes  of  calculating  private  dollars 
invested,  90  percent  of  the  guaranteed 
portions  of  SBA  7(a)  and  SEA  504  debenture 
loans  may  be  included.  As  a  reminder,  the 
RLF  must  fill  a  legitimate  financing  gap  in 
the  project  for  the  private  funds  to  be 
considered  "leveraged  dollars". 

b.  Other:  Enter  any  Other  investments 
Leveraged  for  both  Total  and  Active  Loan 
categories  by  the  RLF  loan  in  the  "project", 
including  other  public  financing  (e.g.,  HUD- 
CDBG,  USDA-IRP  loans,  etc.). 

4.  Total  Project  Financing:  Enter  the  smn 
of  RLF  dollars  loaned  and  non-RLF  dollars 
leveraged  by  the  RLF,  items  I1.A.2.  plus 
II.A.3.C. 


(^sets. 


5464  Federal  Register / Vol.  64,  No.  22 / Wednesday,  February  3,  1999 /Rules  and  Regulations 


7.  RLFSS  Looked  for  Working  Capital: 
Enter  for  both  T^tal  and  Active  loan 
categories,  the  afiount  of  closed  RLF  loans 
that  were  used  f^r  working  capital  purposes 
as  defined  by  generally  accepted  accounting 
principles.  Consistent  with  item  II. A. 6. 
above,  include  ofa  this  line  only  the  amount 
or  portion  of  a  RLF  loan  that  was  actually 
used  for  working  capital  purposes.  (The 
amounts  on  this lline  plus  the  amounts  in 
n.A.6.  should  e<^al  the  total  RLF  dollars 
loaned  in  item  IQA.2.  for  both  Total  and 
Active  loans,  resbectively). 

8.  RLF  $$  Loaned  for  Start-up,  Expansion 
&■  Retention:  Ent^r  for  both  Total  and  Active 
loan  categories,  tie  amount  of  RLF  loans  that 
were  used  for  St^rt-up  loans,  Expansion 
loans  and  Retention  loans.  Each  loan  in  the 
RLF  portfolio  is  lo  be  categorized  as  either  a 
Start-up,  an  Expansion  or  a  Retention  loan. 
A  Start-up  loan  i$  one  to  a  new  business  that 
has  limited  or  nq  prior  operating  history.  An 
Expansion  loan  involves  an  existing 
op>erating  compaiiy  that  will  expand 
operations  and  c^ate  jobs.  A  Retention  loan 
is  where  the  existing  jobs  of  the  company  are 
"saved"  as  a  diract  result  of  the  RLF 
assistance.  (The  iums  of  these  loan  categories 
(8.a.  +  8.b.  +  S.c.j  should  equal  the  total  RLF 
dollars  loaned  iijitem  II.A.2.  for  both  Total 
and  Active  loans|  respectively]. 

9.  RLF  $S  Loaned  for  Industrial, 
Commercial  &  Service:  Enter  for  both  Total 
and  Active  loan  Categories,  the  dollar  amount 
of  closed  RLF  lo^s  that  went  to  Industrial, 
Commercial  and  Service  projects.  All  RLF 
loans  should  be  ttlaced  in  one  of  these  three 
categories,  whicq  are  defined  below  and 
which  utilized  the  Standard  Industrial 
Classification  (SIC)  Manual  as  a  guide: 

Industrial  proj#cts  include  manufacturing, 
agriculture,  forestry,  fishing,  mining,  and 
construction  businesses — essentially 
businesses  engaged  in  the  production  of  a 
product.  j 

Commercial  pit>jects  include  retail  and 
wholesale  trade  lousinesses. 

Service  projects  include  businesses  which 
provide  a  service!  to  individuals  or 
businesses,  i.e.,  those  not  engaged  in  the 
production  of  a  product  or  the  sale  of 
merchandise. 

10.  RLF  $$  Loahed  for  Minority  Businesses: 
Enter  for  both  To  al  and  Active  loan 
categories,  the  amount  of  closed  RLF  loans 
that  went  to  mine  rity-owned  businesses.  To 
be  considered  mi  lority-owned,  a  company 
must  be  at  least  5{1  percent  owned  by 
African-Americans,  Hispanics,  Asians  and/or 
Indians. 

1 1 .  RLF  $$  Loa.  led  for  Women-owned 
Businesses:  Enter  for  both  Total  and  Active 
loan  categories,  tl  le  amount  of  closed  RLF 
loans  that  went  t(  i  women-owned  businesses. 
Include  only  firms  with  at  least  51  percent 
ownership  by  wonen. 

12.  Other:  Ente-  for  both  Total  and  Active 
loan  categories,  the  amount  of  closed  RLF 
loans  that  went  tc  a  targeted  iise  identified 
in  the  RLF  Plan  but  not  included  above. 

B.  Comparison  of  RLF  Portfolio  to  RLF 
Plan:  As  indicated  in  the  narrative  in  the 
Semiannual  Report,  use  the  RLF  Plan  to 
obtain  the  applicable  ratios  and  percentages 
for  completing  th  >  first  column.  For  column 
two  (Total  Loans  and  column  three  (Active 


Loans),  use  the  appropriate  figures  from  Part 
n.A.  to  compute  the  ratios  and  percentages 
requested.  The  formula  for  each  item  is  listed 
in  the  brackets  next  to  that  item.  [As  an 
example,  item  #1 — Cost  per  Job,  is  computed 
by  dividing  the  figures  on  line  A.2.  by  those 
on  line  A.5.d.  (from  Part  11)  for  both  Total  and 
Active  loans,  respectively). 

Part  m:  Portfolio  Financial  Status 

A.  RLF  Funding  Sources: 

1.-3.  Enter  on  lines  one  through  three  the 
total  funds  committed  to  the  RLF  by  funding 
source,  regardless  of  whether  the  funds  have 
been  drawn  into  the  RLF.  Outside  of  the  EDA 
funds,  the  funding  categories  will  include 
either  funds  provided  solely  by  the  grantee 
or  from  "other"  sources,  e.g.,  CDBG,  state,  or 
private  donations  for  the  specific  use  of  the 
RLF.  Specify  the  funding  source  if  "other". 

4.  Enter  the  sum  of  all  funding  sources, 
items  ni.A.l.  through  III. A. 3.  inclusive. 

B.  Program  Income  Earned  to  Date: 

5.  Enter  the  total  interest  earned  directly 
from  RLF  loans.  This  amount  should  equal 
the  aggregate  interest  earned  bom  individual 
loans  which  are  listed  in  Part  IV. 

6.  Enter  interest  earned  from  deptosits  and 
investments  of: 

a.  RLF  loan  payments,  including  principal 
and  interest; 

b.  RLF  loan  fees,  including  origination, 
servicing  and  processing  fees,  late  fees  and 
penalties;  and 

c.  Advances  of  local  matching  funds  and 
EDA  funds.  EDA  funds  must  be  timed  to 
meet  the  actual,  immediate  disbursement 
needs  of  the  RLF  borrowers.  Otherwise,  grant 
funds  plus  any  interest  earned  thereon  must 
be  ret\irned  to  EDA.  (Note  that  grantees  may 
deduct  and  retain  a  portion  of  such  earned 
interest  for  adminisb'ative  expenses  up  to  the 
maximum  amounts  allowed  under  either  15 
CFR  Part  24  or  0MB  Circular  A-110  or  its 
implementing  Department  regulation,  as 
applicable). 

7.  Enter  the  aggregate  of  all  fees  earned 
fit>m  RLF  loans  irom  processing,  servicing, 
closing,  late  fees  and  any  other  loan-related 
earnings. 

8.  Enter  the  sum  of  ni.B.5.  through  III.B.7., 
inclusive. 

9.  Enter  the  amount  from  III.B.8.  that  has 
been  used  to  cover  eligible  RLF 
administrative  expenses  to  date.  (Time  cards 
are  to  be  maintained  for  all  direct  labor  costs 
charged  against  RLF  Program  Income.  If 
indirect  costs  are  charged  against  the  RLF, 
the  grantee  must  have  an  indirect  cost 
allocation  plan).  Inasmuch  as  RLF 
administrative  costs  can  only  be  reimbursed 
from  RLF  income  earned  in  the  same 
accounting  period,  available  RLF  income 
earned  in  a  current  period  may  be  set  aside 
for  administrative  costs  which  will  be 
incurred  over  the  remainder  of  the  period 
(Refer  to  Section  VII.  of  the  Administrative 
Manual  for  additional  information). 

10.  Subtract  the  amount  on  line  III.B.9. 
fix)m  III.B.8.  and  enter  the  difference  here.  Do 
not  deduct  amounts  set  aside  for  future 
administrative  expenses.  Lines  III.B.8  less 
line  III.B.9.  should  equal  the  amount  of  line 
III. B. 10;  if  not,  explain  on  separate  page.  Note 
that  if  the  grant  recipient  anticipates  using 
any  of  the  available  RLF  income  earned  in 


the  current  period  during  the  remainder  of 
the  period,  it  may  deduct  this  fixjm  the 
amount  otherwise  reported  in  the  space. 
Conversely,  if  the  recipient  is  certain  that  it 
will  not  need  any  of  the  available  RLF 
income  during  the  remainder  of  the  period, 
it  should  include  this  amount  in  the  figure 
reported  as  RLF  Income  added  to  the  RLF  for 
Lending.  Any  RLF  income  on  hand  at  the  end 
of  a  period  must  be  added  to  the  RLF  Capital 
Base  for  lending  purposes. 

(Note:  References  to  Program  Income  in 
B.8.  through  B.IO.  should  be  interpreted  to 
mean  RLF  Income  as  used  in  the  RLF 
Administrative  Manual). 

C.  Stafus  of  RLF  Capital: 

11.  Self-explanatory  (enter  the  amount 
fix>m  m.A.4.). 

12.  Self-explanatory  (enter  the  amount 
from  m.B.lO.). 

13.  Self-explanatory  (enter  the  sum  of  the 
amounts  lost  from  direct  loans  and 
guaranteed  loans,  from  I.A.7.  and  I.B.7.,  page 
1  respectively). 

14.  Self-explanatory  (enter  the  sum  of 
ni.Cll.  and  m.C.12.,  less  III.C.13). 

D.  Current  Balance  Available  for  New 
Loans: 

15.  Self-explanatory  (enter  the  RLF 
principal  outstanding  from  I. A. 6.,  page  1). 

16.  Self-explanatory  (enter  the  total  RLF 
dollars  reserved  for  loan  guarantees,  which 
are  not  available  for  lending,  fit)m  I.B.6.,  page 
1). 

17.  Self-explanatory  (deduct  amounts 
shown  in  III.D.15.  and  III.D.16.  from 
in.C.14.). 

18.  Enter  the  aggregate  amount  of  RLF 
funds  that  have  been  approved  and 
committed  but  not  closed  nor  disbursed. 

19.  Self-explanatory  (enter  the  amount  in 
ra.D.17.  lessni.D.18.). 

20.  Current  Balance  Available  Percentage — 
applies  only  to  RLF's  that  have  been  fully 
disbursed.  Enter  the  percent  that  is  obtained 
by  dividing  the  amount  in  III.D.19.  by  the 
amount  in  III.C.14. 

21.  Insert  the  Current  Balance  Available 
Percentage  (same  calculation  as  in  #20 
above),  but  for  the  preceding  six  month 
period  obtained  &t)m  the  previous 
Semiannual  Report. 

(Note:  The  percentages  obtained  in  ni.D.20. 
and  ni.D.21.  are  used  to  evaluate  compliance 
with  EDA's  Excess  Retention  Policy 
established  in  1988.  If  the  percentages  in 
III.D.22.  and  in  in.D.23.  both  exceed  25 
percent,  the  grantee  is  in  violation  of  the 
policy  and  is  required  to  submit  an 
addendum  to  the  rep)ort  explaining  the 
reasons  for  the  violation  and  the  steps  it 
proposes  to  take  to  reduce  the  percentage 
below  25  percent.  Subsequently,  the  grantee 
may  be  required  to  submit  the  EDA  share  of 
any  amount  over  25  percent,  which  normally 
will  be  made  available  to  the  grantee  for  a 
time  period  established  by  EDA.  Funds  not 
used  during  this  time  period  may  become 
permanently  unavailable  to  the  grantee). 

Part  IV:  Portfolio  Loan  List 

Self-explanatory. 

Part  V:  Miscellaneous  Information  & 
Certification 

A.  Recent  Loan  Activity: 
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1.-4.  Self-explanatory.                                               8.-12.  Self-explanatory.  Section  D.03.  of  the  Standard  Tenns  and 

B.  Capital  Utilization:  [SectioaX.  of  KLF            B.  Administration:  Conditions) 

Administrative  Manual)                                            13.-17.  Self-explanatory.  18.  Self-explanatory  (Required  only  once  a 

5.-7.  Self-explanatory.                                         g.  Annual  RLF  Plan  Certification:  (Section  year). 

C.  RLF  Income  &■  Expenses:  (Section  VD.  of  yjjj  ^f  ^^  j^p  Administrative  Manual  and 
RLF  Administrative  Plan) 


BH.UNG  CODE  3610-24-P 
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EXHIBIT  E  (Rev.  12/98) 


Page  1  of 3 


Grani 


ANNUAL  REPORT  FOR  EDA-FUNDED  RLF  GRANTS 


eeName: 


ii 


Projett  No 


Period  Ending 


Contact  Person: 
Phone: 


\ — 

A.  [PORTFOLIO  FINANCIAL  STATUS 

1 .  total  RLF  Funding  (EDA  +  Matching  funds) 

2.  total  RLF  Income  Earned 

3.  total  RLF  Income  Expended  for  Administrative  Costs 

4.  RLF  Income  in  #2  that  is  set  aside  for  Current  Period  Expenses 

5.  Tfotal  Losses  on  Direct  and  Guaranteed  Loans 

6.  RLF  Capital  Base  [(1  +2)  less  (3+4+5)] 

7.  FtLF  Loan  Principal  Outstanding 

8.  RLF  $$  Reserved  for  Guarantees 

9.  RLF  Loan  Commitments  Not  Disbursed 

10.  pJF  Capital  Utilized  [7+8+9] 

1 1 .  ioJF  Capital  Utilization  Rate  [10/6] 

% 

12.  $ame  as  #1 1  but  for  Preceding  6-Monlh  Period 

% 

B.  RECENT  LOAN  ACTIVITY  (Last  12  Months  Only) 


13.      #  Applications  Received 


14.  a.  #  Applications  Received  from  Minority-owned  finns 
b.  #  Applications  Received  from  Women-owned  firms 


15. 


#  Loans  Closed 


16.  $.  #  Loans  Closed  from  Minority-owned  Finns 
b.  #  Loans  Qosed  from  Women-owned  Finns 
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EXHIBIT  E  (Re*.  IV9») 


Page  2  of 3 


C.  PortfoUo  status 

DIRECTLOANS. 

17.  a.  Total  RLF  $$  Loaned 

* 

18.  Total  Active  Loans 

$ 

19.  Principal  Outstanding 

a.  Current  Loans 

$ 

b.  Delinquent  Loans  (<60  days) 

$ 

c.  Delinquent  Loans  ( >  60  days) 

$ 

20.  Total  Written-off 

i- 

21 .  Total  Non-RLF  $$  Leveraged  by  RLF  &  Leverage  Ratios 

a.  Private 

b.  Other 

c  Tnt»\  1  fveracred  (Private  +  Odier) 

1 

t 

GUARAmEED  LOANS: 

11.  Current  RLF  $$  Exposed  (jactiye  loans  onJy) 

$ 

23.  RLF  $$  Reserved  (activt  loans  oniy) 

$ 

lA  Total  #  of  Acmal  Jobs  Created  and  Saved 

D.  ADMINISTRATION 

«»ni*te                            -r--''-''''.0^^m^^^^''^''-'^'^^^^^ 

25.  Any  key  Staff  Tiimovcr  last  12  Moaths?  List  poskioB(s): 

Yet      No 

egmm^  ■ 

26  AtfiirhalistofthecunentRLFLomBoaidiBeaibershq>byiai 
occupation,  race  and  gender. 

K. 

27  Indicate  tbe  ending  period  of  the  most  reccBi  independent  Audit 
covering  the  recipient  and  whedier  Single  or  Program  Specific  i 

^ud 

►A 

IH. 

28  Attach  the  Audit  in  #27  if  it  was  not  previously  submitted  to  EE 

29.  If  dje  Audit  in  #27  did  not  cover  either  the  most  recent  or  Ac  prior 
fiscal-year  period,  is  an  explanation  attached?  (Qrcle  One) 

Yes      No 

NiN  Appticabie 
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EXHIBIT 


£  (Res,.  12/98) 


Page  3  of 3 


D.  ADMINISTRATION 

compifte 


drdeor 


appropriate 


30.  EQter  the  ending  date  of  the  accounting  period  which  has  been  selected  to 
determine  the  amount  reported  in  #4  above  in  accordance  with  Section 
VII. C.  of  die  RLF  Administrative  Manual. 


E.  CAPITALUrnJZATION                                                dideor 

(Sectioii  X  of  RLF  Administnitive  Manual)                       caapkte 

as 
approfriale 

31 .  If  the  percenuges  in  bodi  #11  and  #12  above  are  less  than  75%.  is 
an  explanation  attached  discussing  proposed  actions  (inchiding  target 
dates  and  goals)  to  reduce  the  amount  of  excess  fimds  on  hand? 

Yes      No 

32.  If  both  #11  and  #12  are  less  than  75%,  list  the  amount  of  excess 
fiiads  subject  to  sequestration. 

s 

33.  U^t  any  amount  in  #31  that  has  been  sequestered  in  a  separate  account. 

s 

F.  ANNUAL  RLF  PLAN  CERTinCATION                             drdeor 
dSection  ViU  of  RU*  Administraiive  Manual  and              eonpiece 
Section  D.03  of  Standard  Terms  and  Conditions)               at 
approfriate 

34.  Is  the  required  ANNUAL  RLF  Plan  Certification  attached? 
If  ••no,"  indicate  the  date  it  will  be  submitted: 

Yes      No 

I 


CERTIFICATION:  I  hereby  certify  on  this . 


day  of. 


.,  19 


that  the  information  provided  in  diis  Annual  Report  is  true  and  cmrect  to  the  best  of  my 
knowledge. 


NAME  AND  TITLE  OF  AUTHORIZED  OFHOAL 


SIGNATURE  (Authorized  Official) 

Check  Atuchments  Submitted: 

Capitial  Utilization  (#31  above) 
Cuirem  Loan  Board  Membershq)  (#26) 
Copy  of  Audit  (#28) 


BILUNG  CODE  3S10-2'  -^ 


\ 


Audit  Explanation  (#29) 

Annual  RLF  Plan  Certification  (#34) 
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Instructions  For  Completion  of  EDA's 
Annual  Reports  For  Revolving  Loan  Fund 
Grants 

These  instructions  are  for  completion  of 
the  Annual  Report  fonn  for  EDA  revolving 
loan  fund  (RLE)  grants.  The  Annual  Report 
is  an  abbreviated  version  of  the  Semiannual 
Report.  RLE  grantees  that  are  reporting  on  a 
semiannual  basis  are  eligible  to  apply  for 
graduation  to  this  streamlined  report  one 
year  after  full  disbursement  of  the  initial 
round  of  RLF  capital. 

A.  Portfolio  Financial  Status  and  Capital 
Utilization 

1.  Enter  the  total  funds  committed  to  the 
RLF.  Outside  of  EDA  funds,  matching  funds 
may  include  funds  provided  solely  by  the 
grantee  or  from  other  sources,  e.g.,  CDBG, 
state  or  private  donations  for  the  specific  use 
of  the  RLF.  Exclude  any  funding 
commitments  that  may  have  been  removed 
from  the  RLF,  as  approved  by  EDA. 

2.  Enter  the  Total  RLF  Income  earned  by 
the  RLF  to  date.  RLF  Income,  as  defined  in 
Section  VII.  of  the  RLF  Administrative 
Manual,  includes: 

a.  Total  interest  earned  directly  frtim  RLF 
loans. 

b.  Interest  earned  from  deposits  and 
investments  of: 

•  RLF  loan  payments,  including  principal 
and  interest; 

•  RLF  loan  fees,  including  origination, 
servicing  and  processing  fees,  late  fees  and 
penalties;  and 

•  Advances  of  local  matching  funds  and 
EDA  funds.  EDA  funds  must  be  timed  to 
meet  the  actual,  immediate  disbm-sement 
needs  of  the  RLF  borrowers.  Otherwise,  grant 
funds  plus  any  interest  earned  therein  must 
be  retiuTied  to  EDA.  (Note  that  grantees  may 
deduct  and  retain  a  portion  of  such  earned 
interest  for  administrative  expenses  up  to  the 
maximum  amounts  allowed  under  either  15 
CFR  Part  24  or  OMB  Circular  A-110  or  its 
implementing  Department  regulation,  as 
applicable. 

3.  Enter  the  amount  from  A.2.  that  has  been 
used  to  cover  eligible  RLF  administrative 
expenses  to  date.  (Time  cards  are  to  be 
maintained  for  all  direct  labor  costs  charged 
against  RLF  Program  Income.  If  indirect  costs 
are  charged  against  the  RLF,  the  grantee  must 
have  an  indirect  cost  allocation  plan).  In  as 
much  as  RLF  administrative  costs  can  only 
be  reimbursed  from  RLF  income  earned  in 
the  same  accounting  period,  available  RLF 
income  earned  in  a  current  period  may  be  set 
aside  for  administrative  costs  which  will  be 
incurred  over  the  remainder  of  the  period 
(Refer  to  Section  VII.  of  the  Administrative 
Manual  for  additional  information). 

4.  Enter  the  amount  of  any  available  RLF 
Income  earned  in  a  current  period  which 
may  be  set  aside  for  future  administrative 
costs  incurred  over  the  remainder  of  the 
period.  If,  however,  the  selected  period  ends 
on  September  30,  funds  can  not  be  set  aside 
without  EDA  approval  since  any  RLF  Income 
that  is  not  used  for  administrative  costs 
during  the  period  in  which  it  is  earned  must 
be  added  to  the  RLF  Capital  Base  at  the  end 
of  the  period. 

5.  Enter  the  cumulative  Losses  on  Direct 
and  Guaranteed  Loans  for  those  loans 
written-off. 


6.  Calculate  the  current  level  of  the  RLF's 
Capital  Base  by  adding  the  amounts  entered 
in  #1  and  #2,  and  subtracting  from  this  sum 
the  amounts  in  #3,  #4  and  #5.  The  RLF 
Capital  Base  represents  the  aggregate  amount 
of  capital  potentially  available  for  lending. 

7.  Enter  the  amount  of  Loan  Principal 
Outstanding  on  Direct  RLF  Loans. 

8.  Enter  the  amount  of  RLF  dollars  that  are 
required  to  be  set  aside  or  reserved  for  RLF 
guarantees  of  other  loans.  If  not  applicable, 
enter  N/A. 

9.  Enter  the  aggregate  amount  of  RLF  funds 
that  have  been  approved  and  committed  but 
not  closed  nor  disbursed. 

10.  Calculate  the  amount  of  RLF  Capital 
Utilized,  i.e.,  RLF  capital  outstanding  and 
committed,  by  summing  the  amounts  in  #7, 
«8  and  *9. 

11.  Calculate  the  RLF  Utilization  Rate  by 
dividing  #10  (RLF  Capital  Utilized)  by  #6 
(RLF  Capital  Base).  This  indicates  the 
percentage  of  RLF  capital  in  use  for 
comparison  with  the  Capital  Utilization 
Standard  as  discussed  in  Section  X.  of  the 
Administrative  Manual.  Persistent 
noncompliance  with  the  Standard  could 
require  sequestration  of  excess  funds, 
remittance  of  interest  earned  on  sequestered 
funds,  and  eventual  loss  of  excess  funds  if 
not  placed  in  use  within  a  reasonable  period 
of  time. 

12.  The  RLF  Capital  Utilization  Rate  is 
calculated  every  six  months  for  the  periods 
ending  March  31  and  September  30,  in 
accordance  with  Section  X.C  of  the  RLF 
Administrative  Manual. 

B.  Recent  Loan  Activity 

13-16.  As  appropriate,  enter  the  number  of 
applications  received  and  loans  closed  for 
the  last  12  month  period.  Also  enter  the 
number  of  applications  received  and  the 
number  of  loans  closed  from  Minority-owned 
and  Women-owned  firms.  Ownership  is 
defined  as  controlling  interest  of  51%  or 
more.  A  loan  is  considered  closed  when  all 
loan  documents  have  been  signed. 

C.  Portfolio  Status 

17.  Enter  the  total  number  and  original 
dollar  amount  of  all  RLF  loans  made  to  date. 

18.  Enter  the  amount  of  principal 
outstanding  for  Total  Active  Loans.  (Total 
Active  Loans  are  defined  as  direct  loans  that 
are  either  current,  delinquent  or  in  default- 
exclusive  of  loans  that  have  been  fully  repaid 
or  written  off). 

19.  For  active  loans  only,  enter  the 
principal  outstanding  on  direct  loans  that  are 
current  and  those  that  are  delinquent. 
Segregate  delinquent  loans  into  two 
categories,  those  less  than  or  equal  to  60  days 
past  due  and  those  more  than  60  days  past 
due.  For  this  report,  a  "delinquent"  loan  is 
defined  as  one  that  is  up  to  60  days  past  due. 
(If  a  previously  delinquent  borrower  is  now 
current,  or  maJcing  payments  in  accordance 
with  an  amended  note  and  payment 
schedule,  show  this  loan  as  current). 

20.  Enter  the  total  principal  balance 
outstanding  on  direct  loans  written-off  or  the 
actual  amount  lost,  whichever  is  smaller. 

21.  Enter  the  total  non-RLF  dollars 
leveraged  (Private  &  Other)  and 
corresponding  leverage  ratios  in  conjunction 


with  the  RLF  direct  loans.  Unless  stipulated 
otherwise  in  the  grant  agreement,  RLF  loans 
must  be  used  to  leverage  private  investment 
of  at  least  two  dollars  for  every  one  dollar  of 
RLF  investment.  Private  dollars  leveraged 
include  private  financing  and  private 
investments  provided  to  the  "project"  in 
which  the  RLF  is  an  integral  component.  A 
project  is  defined  as  an  activity  consisting  of 
interrelated  components  which  share  a 
common  goal.  Private  investments  include 
both  cash  provided  to  the  project  and 
donated  assets  which  come  from  outside  the 
borrowing  enterprise.  For  donated  assets, 
only  the  equity  in  the  assets  (defined  as  the 
assets'  market  value  less  any  security 
interest)  may  be  counted  in  the  leverage  ratio. 
For  purposes  of  calculating  private  dollars 
invested,  90  percent  of  the  guaranteed 
portions  of  SBA  7  (a)  and  SBA  504  debenture 
loans  may  be  included.  As  a  reminder,  the 
RLF  must  fill  a  legitimate  financing  gap  in 
the  project  for  the  private  funds  to  be 
considered  "leveraged  doUara'. 

Other  investments  leveraged  by  the  RLF  in 
the  project  may  include  other  non-RLF 
doUais  such  as  HUD-CDBG,  USDA-IRP 
loans,  etc. 

22.  For  active  loans  provided  by  other 
lenders  and  guaranteed  by  the  RLF,  enter  the 
contingent  liability  of  the  RLF  on  outstanding 
loan  principal,  i.e.,  the  current  RLF  exposure 
on  all  active  RLF  guarantees.  This  amount  is 
usually  computed  by  multiplying  the  percent 
of  the  original  guarantee  by  the  outstanding 
loan  balance. 

23.  For  active  loans  provided  by  other 
lenders  and  guaranteed  by  the  RLF,  enter  any 
amounts  of  RLF  funds  that  are  actually  set 
aside  and  held  in  reserve  to  cover  any  losses 
on  guaranteed  loans. 

24.  Enter  the  total  number  of  jobs  created 
and  saved  over  the  life  of  the  RLF.  In  tallying 
jobs,  only  permanent  and  direct  jobs  may  be 
counted;  part-time  jobs  should  be  converted 
to  full-time  equivalents  (by  summing  the 
total  hours  worked  per  week  for  all  part-time 
employees  and  dividing  by  the  standard 
hourly  work  week  for  full-time  employees, 
normally  35-40  hours).  Job  information  data 
should  be  collected  at  least  annually.  For 
seasonal  businesses,  more  frequent  collection 
of  job  data  is  usually  necessary  to  obtain 
realistic  employment  figures  for  an 
annualized  average. 

Grantees  should  use  the  following 
definitions  in  completing  the  job  information 
section  of  this  report: 

a:  Actual  Created  Jobs:  A  job  is  counted  as 
"created  (actual)"  if  it  was  created  as  a  result 
of  and  attributable  to  the  RLF  loan  project, 
and  has  been  verified  by  the  borrower  (or 
grantee)  to  complete  a  questionnaire  at  least 
on  an  annual  basis  indicating  the  number  of 
jobs  actually  created  and  attributable  to  the 
RLF  project,  or  by  the  grantee  performing  an 
on-site  job  count.  The  documentation  for  job 
counts  should  be  placed  in  the  project  files. 

Created  jobs  may  be  credited  if  the  jobs 
were  created  within  five  years  of  loan 
disbursement  or,  if  construction  is  involved, 
within  five  years  after  construction 
completion.  All  jobs  credited  must  be 
attributable  to  the  RLF  project.  A  created  job 
must  be  removed  from  the  credited  created 
-  jobs  if  the  job  fails  to  last  at  least  18  months. 
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D.03.  of  the  RLF  Standard  Terms  and 
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ing  burden  for  this 
estiiiiated  to  average  12  hours 
per  response  incl  iiding  the  time  for  reviewing 
instructions,  seai  :hing  existing  data  sources, 
gathering  and  maintaining  the  data  needed, 
and  completing  a  nd  reviewing  the  collection 
of  information.  Smd  comments  regarding 
this  burden  estim  ate  or  any  other  aspect  of 
this  collection  of  information,  including 


suggestions  for  reducing  this  burden  to: 
Economic  Development  Administration, 
Herbert  C.  Hoover  Building,  Washington,  DC 
20230,  and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 
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Section  209  Economic  Adjustment  Program 
Revolving  Loan  Fund  Grants  Audit 
Guidelines 

I.  Purpose 

This  document  describes  the  audit 
requirements  for  revolving  loan  fund  (RLF) 
grants  funded  under  the  Section  209 
Economic  Adjustment  Program  of  the 
Economic  Development  Administration 
(EDA).  It  provides  an  overview  of  relevant 
Office  of  Management  and  Budget  (OMB) 
circulars  and  other  Federal  regulations  as 
they  relate  to  administrative  and  audit 
requirements  for  EDA  RLF  grants.  It  also 
discusses  costs  that  may  be  eligible  under  an 
RLF  grant  program  and  requirements  for 
records  retention.  It  is  intended  to 
supplement  applicable  OMB  circulars  and 
Federal  regulations.  If  there  is  a  conflict 
between  information  contained  in  this 
document  and  the  OMB  circulars  or  Federal 
regulations,  the  latter  shall  prevail.  In  the 
absence  of  a  conflict,  EDA  reserves  the  right 
to  limit  Federal  standards. 

This  document  is  intended  for  grant 
recipients  and  for  independent  auditors  as  an 
aid  in  understanding  the  audit  and 
compliance  requirements  for  EDA  RLF 
grants.  Each  recipient  of  an  EDA  RLF  grant 
is  responsible  for  reading  this  document  and 
providing  it  to  the  independent  auditor  prior 


to  the  start  of  an  audit.  Failure  to  make  this 
information  available  to  the  independent 
auditor  could  result  in  an  unacceptable  audit 
report. 

n.  Program  Objectives 

RLF  grants  are  administered  under  EDA's 
Section  209  Program,  which  was  created  in 
1974  by  an  amendment  to  the  Public  Works 
and  Economic  Development  Act  of  1965 
(PWEDA),  to  provide  grant  assistance  to  help 
communities  adjust  to  sudden  and  severe 
economic  dislocations  (SSED)  and  long-term 
economic  deterioration  (LTED).  EDA  Section 
209  grants  may  be  used  for  business 
development  assistance,  planning,  research, 
technical  assistance,  training,  infrastructure, 
and  other  development  activities  which  meet 
the  purpose  of  the  program. 

RLF  grants  provide  capital  for  loan  pools 
which  finance  business  development 
activities  consistent  with  local  economic 
development  strategies.  Loan  repayments, 
plus  interest  and  other  related  income,  create 
a  revolving  source  of  capital  to  finance  other 
business  enterprises.  RLF  loans  are  used  to 
stimulate  economic  activity  and  to  provide 
financing  to  businesses  when  private  credit 
is  unavailable  to  complete  a  project. 

m.  Program  Procedures 

Priority  consideration  for  RLF  funding  is 
given  to  those  pro]X)sals  which  have  the 
greatest  potential  to  benefit  areas 
experiencing  or  threatened  with  substantial 
economic  distress.  Proposals  are  evaluated 
based  on  conformance  with  statutory  and 
regulatory  requirements,  the  economic 
adjustment  needs  of  the  area,  the  merits  of 
the  proposed  project  in  addressing  those 
needs,  and  the  applicant's  ability  to  manage 
the  grant  effectively.  Each  approved  RLF 
grant  is  operated  in  accordance  with  an  RLF 
Plan  which  is  part  of  the  grant  agreement. 
The  RLF  Plan  summarizes  the  RLF's  strategic 
objectives  and  the  operational  procedures  to 
carry  out  the  purpose  of  the  grant. 

IV.  Program  History 

EDA  awarded  its  first  RLF  grant  in  1975. 
To  date,  the  Agency  has  awarded  more  than 
700  grants  aggregating  in  excess  of  $500 
million  for  the  establishment  or 
recapitalization  ofRLFs  nationwide.  In  turn, 
RLF  grantees  have  made  more  than  7,200 
loans  to  private  sector  businesses,  which 
loans  have  either  leveraged  or  have  the 
potential  for  leveraging  in  excess  of  $1.9 
billion  private  capital  based  on  a  private 
investment  to  total  RLF  monies  loaned  ratio 
of  3.83:1.  There  are  generally  two  types  of 
RLF  grants,  those  established  as  RLFs  from 
the  initial  disbursement  of  grant  funds,  and 
those  established  only  after  repayments  are 
received  from  business  loans  originally 
funded  from  grants.  Most  RLF  grants  are  of 
the  first  type. 

RLF  programs  are  operated  by  local 
governments,  regional  development 
corporations.  States  and  other  non-profit 
organizations.  EDA  RLF  grants  normally 
require  a  matching  contribution  from  local 
sources.  Historically,  the  local  match 
contribution  has  averaged  25%  of  an  RLF's 
capitalization,  but  waivers  have  been 
extended  in  special  situations  such  as  natural 
disasters.  The  average  EDA  RLF  grant  was 
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capitalized  at  just  over  $1  million  in  total 
assets.  While  the  size  of  individual  loans 
extended  by  these  grant  recipients  vary 
markedly,  the  typical  RLF  loan  has  averaged 
$70,000  over  time. 

V.  Frequency  of  Audits 

Each  RLF  grant  recipient  shall  have  an 
audit  performed  annually  for  the  duration  of 
the  RLF  program  except  in  the  following 
limited  circimistances  which  may  permit 
biennial  audits: 

— ^A  state  or  local  govenunent  recipient  that 
adopted  a  mandatory,  constitutional  or 
statutory  requirement  for  less  frequent 
audits  prior  to  January  1, 1987,  which 
requirement  still  remains  in  effect;  or 
— A  non-profk  recipient  that  had  biennial 
audits  for  all  biennial  periods  ending 
between  July  1, 1992  and  January  1, 1995. 

VI.  When  an  Audit  Is  Required 

Pursuant  to  the  Single  Audit  Act 
Amendments  of  1996  (P.L  104-156)  and 
0MB  Circular  A-133,  audits  are  required  of 
all  State,  local  government  and  non-profit 
corporation  RLF  grant  recipients  that 
expended  total  Federal  awards  of  at  least 
S300,000  in  a  given  fiscal  year.  For  all  RLF 
grants,  the  calculation  of  RLF  expenditures 
will  include  the  beginning  balance  of  all 
outstanding  loans  plus  the  current  year's  loan 
and  loan-related  expenditures.  With  the 
exception  of  newly  awarded  grants  and 
limited  circumstances  listed  in  Paragraph  V. 
herein,  the  majority  of  RLF  grant  recipients 
will  require  an  annual  audit. 

To  calculate  the  total  RLF  expended, 
follow  the  information  provided  in  the  box 
below.  Note  that  only  the  Federal  share 
(exclude  the  matching  fund  share)  of  the 
amount  calculated  should  be  used  for  the 
determination  of  an  audit.  Audit  procedures, 
however,  must  encompass  both  the  Federal 
and  any  matching  funds  which  comprise  an 
RLF. 
— ^The  year's  beginning  balance  of 

outstanding  RLF  loans;  plus 
— RLF  loan  expenditures  during  the  fiscal 

year,  plus 
— The  amount  of  RLF  Income '  earned  and 

expended  on  eligible  administrative 

expenses  during  the  fiscal  year. 

Vn.  Types  of  Audite 

Entities  which  spend  $300,000  or  more  in 
Federal  awards  will  be  required  to  have 
either  (I)  a  program-specific  audit  or  (ii)  a 
single  audit.  An  entity  can  elect  a  program- 
specific  audit  if  all  funds  expended  come 
from  only  one  Federal  program.  An  entity 
must  have  a  single  audit  in  a  fiscal  year  in 
which  it  spends  funds  from  more  than  one 
Federal  program.  These  guidelines  are  not 
intended  to  be  a  complete  manual  of 
procedures,  nor  are  they  intended  to 
supplant  the  auditor's  judgment  of  the  work 
required  for  either  the  program-specific  audit 
or  a  single  audit  which  includes  coverage  of 
an  EDA  RLF.  The  auditor  should  refer  to 


'  RLF  Income  includes  interest  earned  on  loans, 
interest  earned  on  accounts  holding  RLF  funds  not 
needed  for  immediate  lending,  loan  fees  received 
from  borrowers,  and  other  income  generated  from 
RLF  activities. 


OMB  Circular  A-133  for  a  detailed  listing  of 
requirements  for  these  types  of  audits.  These 
guidelines  are  designed  to  discuss  special 
considerations  for  audits  of  RLFs. 

A.  Program  Specific  Audit 

A  program-sp>ecific  audit  is  an  audit  of  one 
program  performed  in  accordance  with 
Federal  laws  and  regulations  and  any  audit 
guides  available  for  that  program.  There  is 
not  a  program-specific  audit  guide  written  for 
the  RLF  program.  Since  a  program-specific 
audit  guide  is  not  available,  the  auditee  and 
auditor  shall  have  basically  the  same 
responsibilities  for  the  RLF  program  as  they 
would  have  for  an  audit  of  a  major  program 
in  a  single  audit.  Section  VIIl  of  these 
guidelines  describes  some  special 
considerations  for  auditing  an  EDA  RLF. 
OMB  Circular  A-133,  Section  235  provides 
instructions  for  completing  a  program- 
specific  audit. 

B.  Single  Audit 

A  single  audit  covers  all  Federal  awards 
received  and  expended  during  an 
organization's  fiscal  year.  Unlike  the  program 
specific  audit,  this  type  of  audit  requires  a 
financial  statement  audit  of  the  grant 
recipient.  A  single  audit  is  f>erformed  by  an 
independent  auditor  who  meets  the  general 
standards  specified  in  generally  accepted 
government  auditing  standards. 

Attachment  I  provides  a  current  list  of 
applicable  audit-related  documents  with 
which  the  auditor  should  become  familiar. 
Since  accounting  requirements  and  reference 
materials  are  subject  to  periodic  revisions, 
grant  recipients  and  auditors  are  responsible 
for  utilizing  the  most  current  reference 
information  available. 

Vm.  Special  Considerations  fDr  Single 
Audita  of  RLFs 

A.  Schedule  of  Expenditures  of  Federal 
Awards 

The  auditee  is  required  to  report  certain 
information  in  this  schedule  including:  (1) 
the  identity  of  all  Federal  award  programs  by 
program  title  and  by  catalogue  number  listed 
in  the  Catalog  of  Federal  Domestic  Assistance 
(CFDA)  and  (2)  the  total  expenditures  for 
each  Federal  award  program  by  grantor 
agency.  For  EDA  RLF  grants,  the  program 
title  is  "Special  Economic  Development  and 
Assistance  Programs — (either  Sudden  and 
Severe  Economic  Dislocation  (SSED)  or  Long- 
Term  Economic  Deterioration  (LTED)] 
Revolving  Loan  Fund."  The  CFDA  number  is 
"11.307"  for  both  SSED  and  LTED  grants.  To 
assist  program  officials,  it  is  helpful  to 
include  the  number  of  each  EDA  RLF  grant 
in  the  schedule.  The  method  for  calculating 
the  total  Federal  expenditure  amount  to  be 
reported  on  the  schedule  is  shown  in  Section 
VIIl.C.  below. 

Note  that  in  the  third  and  fourth  digits  of 
each  grant  number,  an  SSED  grant  is  denoted 
by  the  number  "19",  and  an  LTED  grant  by 
the  number  "39".  Exceptions  include 
numerical  identification  of  defense  or 
disaster-related  RLFs  which  may  have  several 
variations  as  determined  by  fiscal  year  or 
specific  disaster  program  appropriations. 


B.  Criteria  for  Determining  Major  Programs 

Federal  award  programs  must  be  identified 
as  Major  Programs  through  a  risk-based 
approach  described  in  OMB  Circular  A-133. 
Prior  to  the  issuance  of  the  revised  OMB 
Qrcular  A-133,  a  Major  Program  was  defined 
solely  in  monetary  terms.  The  new  risk-based 
approach  also  requires  that  the  auditor 
consider  the  current  and  prior  audit  results 
and  the  inherent  risk  of  the  program  in 
making  a  determination  of  Major  Programs 
subject  to  audit.  Major  Programs  require  more 
extensive  audit  procedures  than  Other 
Federal  Programs. 

C.  Calculating  "Total  Federal  Expenditures" 
For  RLF  Grants 

For  RLF  grants,  "Total  Federal 
expenditures"  normally  includes  only  the 
Federal  share  of  an  RLF's  expenditures.  It  is 
calculated  as  shown  in  the  box  below  using 
only  the  Federal  share  of  each  component. 

Determining  Total  Federal  Expenditures  h 
— The  year's  beginning  balance  of 

outstanding  RLF  loans;  plus 
— RLF  loan  exp>enditures  during  the  fiscal 

year;  plus 
— The  amount  of  RLF  Income '  earned  and 

expended  on  eligible  administrative 

expenses  during  the  fiscal  year. 

D.  Footnote  Disclosure  (Schedule) 

In  addition  to  reporting  the  Federal 
expenditures  for  an  RLF  program  on  the 
schedule  of  expenditures  of  Federal  awards, 
a  footnote  to  the  schedule  should  disclose  the 
value  of  the  loans  outstanding  at  the  end  of 
the  year. 

DC.  Use  of  Another  Entity  for  Program 
Administration 

A  grant  recipient  may  employ  the  services 
of  another  organization  to  perform  certain 
duties  and  responsibilities  under  a  grant.  In 
delegating  resf>onsibilities,  the  grant 
recipient  may  be  responsible  for  ensuring 
that  the  other  entity  is  audited  in  accordance 
with  OMB  Circular  A-133  and  complies  with 
the  grant  terms  and  conditions.  The  degree  of 
responsibility  delegated  is  the  key  factor  in 
determining  whether  another  entity  is  a 
subrecipient  or  vendor  (and  whether  an  audit 
is  required).  Subrecipients  are  normally 
required  to  have  an  audit  performed  while 
vendors  would  not  usually  be  audited  unless 
program  compliance  requirements  apply  to 
the  vendor. 

An  organization  is  a  subrecipient  if  it 
receives  or  is  responsible  for  RLF  funds,  and 
some  or  all  of  the  following  characteristics 
exist.  It  is  responsible  for  (I)  applicable  grant 
compliance  requirements;  (ii)  programmatic 
decisions  including,  but  not  limited  to, 
approving  RLF  lending  policies,  final  lending 
decisions  including  eligibility  determina- 
tions, major  amendments  to  loans,  and/or 
foreclosure  actions;  and/or  (iii)  its 
pterformance  is  measured  against  meeting 
objectives  of  the  program. 


'  If  the  Federal  share  of  an  RLF's  total 
expenditures  cannot  be  readily  determined,  the 
total  RLF  expenditures  (including  both  Federal  and 
matching  funds)  may  be  used  in  lieu  of  "total 
Federal  expenditures"  provided  the  inclusion  of 
matching  funds  is  disclosed. 

^  L-efined  in  footnote  1,  page  3. 
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services  to  other  | 
competitive  envii 
compliance  requi 
directly  pertain  t^ 
grant  compliance 


An  organizatioli  is  a  vendor  if  it  provides 
services  in  supped  of  an  RLF  grant  and  has 
the  following  distinguishing  characteristics. 
It  provides  agreed  services  within  its  normal 
business  operatidns  and  provides  similar 

purchasers,  it  operates  in  a 
snment,  and  program 
ements  usually  do  not 
I  the  services  provided.  If 
i  requirements  apply  to  the 
vendor's  activitie^.  the  grant  recipient  is 
responsible  for  ensuring  compliance  by  the 
vendor.  This  mayj  require  monitoring  the 
vendor's  activitie^  or  requiring  an  audit  of 
vendor  activities  fas  may  be  appropriate 
under  the  circum  stances.  A  vendor  is 
normally  respons  ibie  only  for  compliance 
within  the  terms  )f  its  contract. 

An  example  of  i  vendor  would  be  a  bank 
or  collection  com  sany  which  provides 
services  to  the  gn  nt  recipient  merely  for  the 
collection  of  loan  payments.  This  would  be 
considered  a  vendor  relationship  because  the 
entity  under  conttact  would  not  be  involved 
with  any  major  piogram  decisions.  However, 
if  this  entity  had  expanded  responsibilities, 
such  as  the  final  i  pprovai  authority  for  loans 
and  foreclosure  actions,  it  would  be 
considered  a  subQecipient  due  to  the  nature 
and  degree  of  its  ^sponsibilities.  It  would  be 
required  to  be  audited  in  accordance  with 
0MB  Circular  A-133.  and  to  comply  with  the 
terms  and  conditions  of  the  grant. 

X.  Reporting  Entity 

The  definition  ^f  a  financial  reporting 
n  the  concept  of 
porting  entity  may 
unit  and  component 
to  include  a  component 
ig  entity  is  based  on 
whether  (1)  the  primary  unit  is  financially 
accountable  for  the  component  unit,  and  (2) 
the  nature  and  significance  of  the 
relationship  between  the  primary  unit  and 
the  component  ui|it  is  such  that  exclusion 
would  cause  the  iiep>orting  entity's  financial 
statements  to  be  n  misleading  or  incomplete. 

While  it  is  management's  responsibility  to 
define  the  reporti  ig  entity,  one  of  the  initial 
tasks  performed  fa^  the  auditor  is  to 
independently  determine  whether 
management  has  properly  defined  the 
reporting  entity,  pursuant  to  the  Government 
Accounting  Standards  Board's  (GASB) 
Statement  No.  14  J  The  Financial  Reporting 
Entity.  1 

XI.  Audit  Report  Due  Dates 

The  audit  mustjbe  completed  and  the 
report  package  submitted  within  9  months 
following  the  endlof  the  period  audited, 
unless  a  longer  period  has  been  agreed  to  in 
advance.  Howevej,  for  fiscal  years  ending  on 
or  before  June  30.11998,  auditees  shall  have 
13  months  after  the  end  of  the  audit  period 
to  submit  the  reporting  package.  In  either 
case,  the  requires  reporting  package  shall  be 
submitted  within  QO  days  after  issuance  of 
the  auditor's  report  to  the  auditee. 


entity  is  based  u 
accountability.  A 
consist  of  a  prim 
units.  The  decisi 
unit  in  the  repx>rt 


Xn.  Distribution 

The  reporting 
to  the  Federal 
with  the 
133,  Section  320 
shall  submit  the 


Cleiri 
requirements 


ofthe  Audit  Report 

p  ackage  should  be  submitted 
inghouse  in  accordance 
of  0MB  Circular  A- 
In  addition,  an  auditee 
r  iporting  package,  leaving 


out  the  data  collection  form  which  is  strictly 
for  the  Clearinghouse's  use,  to  the  EDA 
regional  office  responsible  for  monitoring  the 
RLF. 

xni.  Auditor  Selection 

In  arranging  for  audit  services,  grant 
recipients  are  required  to  follow  the 
administrative  requirements  and 
procurement  standards  prescribed  in  the 
applicable  Federal  administrative  document 
found  at  15  CFR,  Part  24,  or  0MB  Circular 
A-110.  In  addition,  guidance  in  selection  of 
an  auditor  is  available  in  a  document  entitled 
"How  to  Avoid  a  Substandard  Audit: 
Suggestions  for  Procuring  an  Audit."  This 
document  was  developed  by  the  National 
Intergovernmental  Audit  Forum  and  is 
available  &x)m  the  General  Accounting  Office 
at  telephone  number  (202)  512-6000. 

XIV.  Compliance  Guidelines 

For  both  program  specific  audits  and  single 
audits,  the  auditor  is  required  to  determine 
whether  the  grant  recipient  has  complied 
with  applicable  laws  and  regulations. 
Compliance  testing  involves  (1)  the  testing  of 
specific  requirements  for  individual  Federal 
programs,  as  available,  and  (2)  the  testing  of 
general  requirements  which  are  applicable  to 
all  Federal  programs.  In  addition,  there  may 
be  other  laws  and  regulations  listed  in  the 
grant  terms  which  may  apply  to  both  the 
grant  recipient  and  to  the  RLF  loan 
recipients. 

OMB  has  issued  a  provisional  compliance 
supplement  for  use  with  the  revised  OMB 
Circular  A-133.  The  provisional  compliance 
supplement  addresses  14  types  of 
compliance  areas  that  are  generic  to  all 
programs.  It  also  addresses  specific 
requirements  for  about  100  programs.  It  is  not 
clear  whether  the  RLF  program  will  be 
included  in  the  compliance  supplement. 

A.  Specific  Compliance  Requirements 

DOC's  proposed  compliance  requirements 
and  suggested  audit  procedures  for  EDA 
Section  209  RLF  grants  are  provided  in 
Attachment  2.  Independent  auditors  should 
follow  these  procedures  in  testing  for  specific 
compliance  requirements  for  RLF  grants. 
Comments  and  suggestions  on  this  material 
are  welcome  and  should  be  submitted  to  the 
U.S.  Department  of  Commerce,  Office  of 
Inspector  General,  401  W.  Feachtree  Street, 
N.W.,  Suite  2342,  Atlanta.  GA  30308. 

B.  General  Compliance  Requirements — 
Supplemental  Information 

The  OMB  Compliance  Supplements  list 
fourteen  general  requirements  and  suggested 
auditing  procedures  which  are  applicable  to 
all  Federal  assistance  awards.  For  the  general 
requirement  listed  as  "Allowable  Costs  And 
Cost  Principles,"  supplemental  information 
is  provided  below.  This  information  should 
be  considered  when  testing  general 
compliance  requirements. 

1.  Background 

Eligible  Costs  For  RLF  Grants:  EDA  grant 
funds  and  matching  funds  for  an  RLF  must 
be  used  in  accordance  with  the  purposes 
specified  in  the  grant  agreement.  Eligible 
uses  generally  include  RLF  loans  and  any 
specified  costs  listed  in  the  grant  agreement 


(e.g.,  budgeted  audit  costs).  Unless 
specifically  stated  in  the  grant,  the  costs  to 
administer  an  RLF  program  are  not  eligible 
for  reimbursement  from  either  the  EDA  grant 
or  the  matching  funds. 

RLF  Income:  RLF  Income  includes  interest 
earned  on  loans,  interest  earned  on  accounts 
holding  RLF  funds  not  needed  for  immediate 
lending,  loan  fees  and  other  income 
generated  from  RLF  activities.  RLF  Income 
may  be  used  only  for  RLF  loans  or  for  eligible 
expenses  necessary  to  operate  an  RLF 
program.  RLF  Income  that  is  used  for  RLF 
administrative  expenses  is  subject  to 
applicable  OMB  cost  principles  and  to  the 
requirements  described  below. 

Only  current  period  expenses  may  be 
expensed  against  current  period  RLF  Income. 
Any  exceptions  to  this  require  EDA  approval. 
The  accounting  period  for  determining 
compliance  with  this  requirement  is  selected 
by  the  grant  recipient  and  may  be  either  the 
recipient's  or  the  Federal  fiscal  year.  The 
accounting  period  selected  is  submitted  to 
EDA  in  the  annual  or  semiannual  reports. 
(Refer  to  Section  VII.  of  the  prevailing  EDA 
RLF  Administrative  Manual  for  additional 
details.) 

RLF  program  funds  (including  initial  grant 
and  matching  funds  and  the  repayments  of 
loan  principle  and  RLF  Income)  should  be 
separately  accounted  for  in  the  accounting 
system  of  each  grant  recipient.  When 
possible,  expenses  charged  to  an  RLF 
program  should  be  categorized  in  detail  at 
least  at  the  level  indicated  in  the  RLF  Income 
and  Expense  Statement  (see  Exhibit  A  of 
EDA's  prevailing  RLF  Administrative 
Manual). 

Cost  Principles:  The  applicable  OMB  Cost 
Principles  are  found  in  either  OMB  Circular 
A-21,  A-87,  or  A-122.  Administrative  costs 
that  may  be  charged  against  RLF  Income  will 
be  classified  as  either  direct  or  indirect  costs. 
Direct  costs  include  those  that  can  be 
identified  specifically  with  a  particular  cost 
objective,  such  as  an  RLF  program.  Indirect 
costs  are  those  incurred  for  a  common  or 
joint  purpose  benefitting  more  than  one 
program  or  cost  objective  and  are  not  readily 
assignable. 

Cost  Allocation  Plans:  Costs  may  be 
allocated  against  RLF  Income  only  to  the 
extent  that  they  can  be  distributed  in 
reasonable  proportion  to  the  benefits 
received,  and  are  supported  by  a  cost 
allocation  plan  and  formal  accounting 
records  which  will  substantiate  the  propriety 
of  charges.  Indirect  costs  may  not  exceed 
100%  of  allowable  direct  costs  as  reflected  in 
the  cost  allocation  plan. 

Cost  allocation  plans,  which  include 
indirect  cost  rate  proposals,  normally  must 
be  approved  by  the  cognizant  Federal  agency. 
Local  governments  (OMB  Circular  A-87 
organizations)  are  required  to  retain  cost 
allocation  plans  and/or  indirect  cost  rate 
proposals  at  the  local  level  unless  the 
cognizant  agency  requests  submittal  for 
negotiation  and  approval.  All  cost  allocation 
plans  and/or  indirect  cost  rate  proposals 
must  be  approved  at  the  local  level  and  must 
be  available  to  the  cognizant  agency,  if 
requested.  The  independent  auditor  is 
responsible  for  reviewing  cost  allocation 
plans  and/or  indirect  cost  rate  proposals  to 
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detennine  the  reasonableness  and  validity  of 
costs  charged  against  different  cost  objectives 
or  programs. 

The  Office  of  Inspector  General.  U.S. 
Department  of  Commerce  (OIG),  is 
designated  the  cognizant  agency  responsible 
for  the  audit,  approval  and  negotiation  of  cost 
allocation  plans  and/or  indirect  cost  rate 
proposals  for  most  EDA  economic 
development  districts,  as  defined  in  Title  IV 
of  PWEDA.  When  an  EDA  district 
organization  allocates  costs  requiring  a  cost 
allocation  plan  and/or  an  indirect  cost  rate 
proposal,  the  organization  is  not  required  to 
submit  either  of  these  to  the  OIG  unless  the 
OIG  is  the  cognizant  agency  and  requests 
submittal,  or  the  cost  allocation  plan  and/or 
the  indirect  cost  rate  proposal  is  the  initial 
one  for  the  organization.  Cost  allocation 
plans  and  indirect  cost  rate  proposals  must 
be  available  for  review  upon  demand,  if 
requested. 
2.  Common  RLF  Administrative  Costs 

A  description  of  common  administrative 
costs  that  may  be  charged  against  RLF 
Income  include,  but  are  not  limited  to,  the 
following: 

Advertising/Marketing:  Allowable  costs  for 
advertising  and  marketing  include  costs  for 
media  services  to  recruit  RLF  personnel, 
market  the  RLF  program,  solicit  RLF  loan 
prospects,  procure  RLF-related  goods  and 
services,  and  sell  RLF  assets.  Eligible  costs 
may  also  include  the  cost  of  printing  RLF 
brochures  and  travel  and  other  expenses 
directly  related  to  the  promotion  of  an  RLF 
program. 

Audits:  The  costs  of  audits  conducted  in 
accordance  with  the  grant  audit  requirements 
are  allowable.  The  charges  may  be  treated  as 
either  direct  or  indirect  costs  consistent  with 
the  applicable  0MB  cost  principles.  Grant 
and  matching  funds  may  be  used  for  audit 
costs  only  to  the  extent  listed  in  the  approved 
grant  budget  or  grant  terms.  In  addition, 
auditing  costs  charged  against  an  RLF 
program  may  not  exceed  an  RLF's  equitable 
share  of  the  cost 

Bonding:  The  costs  of  premiums  for  fidelity 
bonds  covering  employees  who  handle  RLF 
funds  are  allowable  to  the  extent  that  such 
costs  are  reasonable  and  distributed  equitably 
in  proportion  to  the  RLF's  share  of  the  costs. 
Building  Space:  Rent  for  building  space  or 
the  utilization  of  depreciation  or  use 
allowances  is  an  allowable  expense  subject  to 
the  provisions  of  the  applicable  0MB  cost 
principles.  Maintenance  costs  are  eligible 
expenses  to  the  extent  that  they  are  not 
otherwise  included  in  rental  or  other  charges 
for  space.  See  also  "Lease  Transactions" 
below. 

Capital  Expenditures:  In  accordance  with 
current  0MB  cost  principles,  capital 
expenditures  for  equipment  and  other  capital 
assets  require  prior  EDA  approval.  For  state 
and  local  governments  (0MB  Circular  A-87), 
equipment  is  defined  as  tangible,  personal 
property  having  a  useful  life  of  more  than 
one  year  and  an  acquisition  cost  which 
equals  the  lesser  of  the  capitalization  level 
established  by  the  organization  or  $5,000.  For 
nonprofits  (0MB  Circular  A-122 
organizations),  equipment  is  defined  as 
tangible,  personal  property  having  a  useful 
life  of  more  than  two  years  and  an 


acquisition  cost  of  more  than  S500  per  unit. 
The  dollar  amount  for  nonprofits  is  expected 
to  increase  when  0MB  Circular  A-122  is 
revised.  In  the  interim,  nonprofits  may 
request  EDA  to  approve  an  amendment  to  the 
grant  terms  to  allow  for  purchases  of  capital 
equipment  up  to  the  lesser  of  the 
capitalization  level  established  by  the 
organization  or  $5,000.* 

Where  appropriate,  an  analysis  should  be 
made  of  lease  vs.  purchase  alternatives  to 
determine  which  would  be  the  most 
economical  and  practical  procurement 
method.  To  be  an  allowable  charge  against 
RLF  Income,  a  capital  expenditure  must  be 
reasonable  and  essential  for  the  operation 
and  administration  of  an  RLF  program.  Such 
charges  must  reflect  an  RLF's  use  of  the 
equipment  based  upon  an  equitable 
allocation  method. 

Alternatively,  grant  recipients  may  be 
compensated  for  the  use  of  equipment  and 
other  nonexpendable  personal  property 
through  depreciation  or  use  allowances 
subject  to  the  provisions  of  the  applicable 
ONffi  cost  principles  and  the  requirements 
herein. 

Procurement  transactions  must  be 
conducted  in  a  manner  which  provides,  to 
the  maximum  extent  practical,  open  and  free 
competition  consistent  with  the  procurement 
standards  published  at  15  CFR  Part  24  or  in 
OMB  Circular  A-110,  as  applicable.  When 
acquired  personal  property  is  no  longer 
needed  for  RLF  activities  or  is  disposed  of  for 
upgrading  purposes,  the  RLF  should  be 
compensated  for  its  share  of  the  disposition 
proceeds.  Procedures  should  be  established 
and  followed  to  provide  for  the  highest 
possible  retiun  on  property  disposition. 

Employee  Salaries  &■  Fringe:  Allowable 
employee  salaries  and  fringe  includes  the 
compensation  for  personal  services 
including,  but  not  limited  to  salaries,  wages 
and  fringe  benefits.  Payrolls  must  be 
supportable  by  time  and  attendance  or 
equivalent  records  for  individual  employees. 
Salaries,  wages  and  fringe  benefits  of 
employees  chargeable  to  more  than  one  grant 
program  or  other  cost  objective  must  be 
supportable  by  appropriate  time  distribution 
records,  or  a  cost  allocation  plan,  and 
distributed  equitably  in  reasonable 
proportion  to  the  benefits  received. 
Compensation  for  employee  services  may 
include  only  those  services  performed  during 
the  grant  period. 

The  salaries  and  expenses  of  the  office  of 
the  Governor  of  a  State  or  the  chief  executive 
of  a  political  subdivisions  thereof,  are 
considered  a  cost  of  general  govenunent  and 
are  unallowable  as  an  expense  against  RLF 
Income.  The  salary  and  expenses  of  an 
executive  director  of  an  EDA  economic 
development  district  are  allowable,  provided 
such  costs  are  allocated  equitably  relative  to 
the  benefits  derived  and  the  total  costs 
charged  against  all  grant  programs  does  not 
exceed  100%  of  the  cost  item  being  allocated. 


*  A  request  for  a  grant  amendment  would  allow 
the  use  of  current  period  RLF  Income  for  current 
purchases  (up  to  $5,000  per  unit)  for  equipment, 
other  capital  assets,  and  repairs  which  materially 
increase  the  value  or  useful  life  of  capital  assets  and 
which  are  essential  for  the  operations  and 
administration  of  the  grantee's  RLF  program. 


Compensation  of  members  of  an  RLF  loan 
board  is  discussed  under  "RLF  Loan  Board 
Compensation"  below. 

Leasing  Transactions:  The  accounting  and 
financial  reporting  treatment  for  lease 
agreements  depend  on  whether  the  lease  is 
classified  as  a  capital  lease  or  an  operating 
lease. 

An  operating  lease  is  a  rental  agreement 
requiring  periodic  payments  for  the  use  of  an 
asset  during  a  given  p>eriod  of  time.  An 
operating  lease  does  not  transfer  a  material 
equity  in  the  property  leased.  The  rent 
payments  under  an  operating  lease  are 
allowable  to  the  extent  that  the  lease  rate  is 
reasonable  when  compared  with  area  market 
conditions. 

A  capital  lease  is  a  rental  agreement  where 
the  lessee  acquires  a  substantial  pxjrtion  of 
the  rights  to  an  asset.  In  substance,  a  capital 
lease  represents  the  purchase  of  the  asset. 
Financial  Accounting  Standards  Board 
(FASB)  Statement  Number  13,  Accounting 
for  Leases,  as  amended,  provides  guidelines 
for  capital  lease  transactions.  The  periodic 
payments  under  a  capital  lease  are 
reimbursable  up  to  the  amount  that  would  be 
allowed  had  the  organization  purchased  the 
property  on  the  date  the  lease  agreement  was 
executed.  For  example,  reimbursable 
exp)€nses  could  include  depreciation  or  use 
allowances,  maintenance,  taxes  and 
insurance,  but  excluding  any  unallowable 
costs. 

For  lease  agreements  between  related 
parties,  a  determination  must  be  made 
whether  the  related  f>arties  are  required  to 
prepare  financial  rcpwrts  as  a  single  reporting 
entity.  If  reporting  as  a  single  entity  is 
required  for  financial  reporting  purposes,  the 
assets  of  the  organizations  shall  be  combined, 
and  any  reimbursable  expenses  between  the 
parties  shall  be  computed  based  upon  the 
cost  of  ownership.  Sp>ecific  financial 
statement  disclosures  p)€rtaining  to  related 
parties  are  required  by  FASB  57,  Related 
Party  Disclosures. 

Materials  Sr  Supplies:  The  costs  of 
materials  and  supplies  used  during  the 
accounting  period  for  RLF-related  activities 
are  allowable  exp)enses. 

Outside  Professional  Services:  The  costs  of 
RLF-related  services  necessary  and 
appropriate  to  prudently  administer  and 
protect  RLF  assets  are  allowable.  Examples  of 
professional  service  providers  include 
independent  accountants,  attorneys, 
appraisers  and  others  who  advise  RLF 
operators  and  who  are  not  officers  or 
employees  of  the  grantee  organization  or  part 
of  the  grantee's  department  (if  the  grantee  is 
a  governmental  entity).  Professional  service 
providers  generally  include  those  who 
provide  loan  packaging,  underwriting, 
closing,  monitoring,  collections,  recovery, 
sale,  and/or  protection  of  collateral  services. 
Costs  for  professional  services  are  eligible  for 
reimbursement  provided  they  are  consistent 
with  the  purpose  of  the  grant  and  allocated 
equitably  based  on  the  tienefits  derived.  (See 
applicable  OMB  cost  principles  for 
additional  information  on  professional 
services.) 

RLF  Loan  Board  Compensation:  RLF  loan 
board  members,  including  advisory  board 
-.nembers,  who  are  not  employees  of  the  grant 
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recipient,  are  noi 
from  RLF  Incom 
for  in  the  rei 
consistent  with 
policies  or  in 
Regulations  (see 
loan  board  mem 


yath 


representatives 
employer  organ 
other  than  travel 
normally  allowe< 
exceptional 
consideration  of 
be  requested. 

Training:  The 
textbooks,  fees 
institutions,  and 
education  of  em 
skills  and  perf( 
administration 
allowable, 
unallowable 
authorized  by 
to  attend  meeting 
conferences  are 
purpose  of  the 
dissemination 
relating  to  the 

Travel:  The 
lodging,  subsi 
incurred  by 
status  for  official 


eligible  for  compensation 
except  as  may  be  provided 
mbii-sement  of  travel  costs 
t  le  grant  recipient's  travel 
acqordance  with  Federal  Travel 
Travel"  below).  Since  RLF 
i|ers  usually  serve  as 
their  profession  or 
ions,  compensation  for 
related  expenses  is  not 
However,  if  there  are 
circi4mstances  that  warrant 

waiver,  EDA  approval  may 


( osts  of  training  materials, 
cl  arged  by  educational 
travel  costs  for  part-time 
f  loyees  to  improve  their 
ori|iance  in  the  management, 
d  operation  of  an  RLF  are 
Extended  or  full-time  training  is 
exc«  pt  when  specifically 

in  advance.  Travel  costs 
and  professional 
^lowable  when  the  primary 
or  conference  is  the 
ofkechnical  information 


■EEA 


gr<nt 


I  CO!  ts 


activities  are 
expenses  might 
with  visiting  or 
servicing  and 
meeting  with 
and  others  affili 
potential  RLF 
the  travel  costs  a 
RLF  program  or 
personnel. 

Travel  costs 
be  applied 


program. 

for  transportation, 
steiice  and  related  items 
empl  Dyees  who  are  on  travel 
business  related  to  RLF 
allocable.  Typical  travel 

lude  the  costs  associated 
eeting  potential  borrowers, 
monitoring  loan  projects,  and 
accountants,  attorneys 
with  existing  or 
boi^owers.  It  may  also  include 
isociated  with  marketing  the 
I:  iring  RLF  program 


lilCl 


nil 


ban  kers, 
aed  ' 


ex  >ensed  to  RLF  Income  must 
consivent  with  the  travel 


provisions  established  by  the  grant  recipient 
in  its  regular  operations  and  with  the 
applicable  0MB  cost  circular.  Organizational 
travel  provisions  should  be  documented  in  a 
policy  manual.  In  the  absence  of  formal 
travel  policies,  the  "Federal  Travel 
Regulations"  as  published  in  the  Code  of 
Federal  Regulations  shall  apply. 

For  additional  information  on  allowable 
costs,  refer  to  applicable  OMB  cost  principles 
or  contact  the  Office  of  Inspector  General, 
U.S.  Department  of  Commerce,  orEDA's 
Regional  or  Headquarter's  Office. 

XV.  Securitization 

RLF  grant  recipients  may,  with  EDA's  prior 
written  consent,  further  the  objectives  of  the 
RLF  through  the  sale  of  loans  or 
Securitization '  of  its  loan  portfolio.  Auditors 
should  determine  whether  Securitization  has 
occurred,  and  if  so,  whether  EDA  consent 
was  obtained. 

XVI.  Administrative  Cost  and  Loan  Records 
Retention 

A.  Administrative  Cost  Records 

Records  of  administrative  costs  incurred 
for  activities  relating  to  the  operation  of  the 
RLF  shall  be  retained  for  three  (3)  years  from 
the  actual  submission  date  of  the  last 
Semiannual  or  Annual  Report  which  covers 
the  period  during  which  such  costs  were 
claimed,  or  for  five  (5)  years  from  the  date 
the  costs  were  claimed,  whichever  is  less. 
The  retention  period  for  records  of 
equipment  acquired  in  connection  with  the 
RLF  shall  be  three  (3)  years  from  the  date  of 
disposition,  replacement  or  transfer  of  the 
equipment. 

B.  Loan  Records 

Loan  files  and  related  docimients  and 
records  shall  be  retained  over  the  life  of  the 
loan  and  for  a  three  (3)  year  period  from  the 


date  of  final  disposition-of  the  loan.  The  date 
of  final  disposition  of  the  loan  is  defined  as 
the  date  of:  (1)  full  payment  of  the  principal, 
interest,  fees,  penalties  and  other  fees  or  costs 
associated  with  the  loan;  or  (2)  final 
settlement  or  write-off  of  any  unpaid 
amounts  associated  with  the  loan. 

C.  General 

If  any  litigation,  claim,  negotiation,  audit 
or  other  action  involving  the  RLF  or  its  assets 
has  commenced  before  the  expiration  of  the 
three-year  or  five-year  period,  all 
administrative  and  program  records 
pertaining  to  such  matters  shall  be  retained 
until  completion  of  the  action  and  the 
resolution  of  all  issues  which  arise  from  it, 
or  until  the  end  of  the  regular  three-year  or 
five-year  period,  whichever  is  later. 

The  record  retention  periods  described  in 
this  section  are  minimum  periods  and  such 
prescription  is  not  intended  to  limit  any 
other  record  retention  requirement  of  law  or 
agreement.  Any  records  retained  for  a  period 
longer  than  so  prescribed  shall  be  available 
for  inspection  the  same  as  records  retained  as 
prescribed.  In  any  event,  EDA  will  not 
question  administrative  costs  claimed  more 
than  three  (3)  years  old.  However,  if  fraud  is 
an  issue,  records  must  be  retained  until  the 
issue  is  resolved. 

Attachment  1 — Circulars,  Regulations  & 
Other  Documents  For  Audits  of  EDA  RLF 
Grants 

The  OMB  circulars  and  Federal  regulations 
relevant  to  RLF  grant  recipients  are  listed  in 
the  table  below  for  the  different  types  of  RLF 
grant  recipients,  i.e.,  governments,  nonprofits 
or  universities.  Since  these  and  the  other 
documents  listed  on  page  ii  are  updated 
periodically,  users  must  be  careful  to  utilize 
the  most  current  version  available. 


Circular  or  regulation 


Government  Nonprofit  University 


Administrative  Requirements 


15  CFR  Part  24 
OMB  Circular  A- 


10 


Cost  Principles 


OMB  Circular  A-; 
OMB  Circular  A-: 
OMB  Circular  A- 


M  .. 

<7  .. 

22 


Audit  Requirements 


OMB  Circular  A-  33 


The  regulation! 
grants  are  found 
Federal  Regulatickis 
Department  of  Cc^nmerce 
implementing  th 
are  found  in  15  CfR 


for  EDA  Section  209  (RLF) 
1  Title  13  of  the  Code  of 
(CFR),  Part  308.  The 
regulations 
OMB  audit  requirements 
Part  29. 


Other  duties  and  responsibilities  of  grant 
recipients  are  defined  in  the  Special  Terms 
and  the  Standard  Terms  and  Conditions  of 
each  EDA  RLF  grant.  Each  RLF  should  have 
an  RLF  Plan  which  is  included  as  part  of  the 
Special  Terms  and  Conditions.  The  RLF  Plan 
summarizes  the  RLF's  lending  strategy,  the 


loan  standards  and  the  operational 
procedures  under  which  an  RLF  will  be 
administered. 

In  addition,  all  RLF  grant  recipients  are 
required  to  follow  policies  and  procedures  as 
prescribed  by  EDA.  The  most  recent  are 
included  in  the  prevailing  EDA  RLF 


'Securitization 
securing  the  investrhent 
stream  of  income  ge  lerated 
a  large  group  of)  exi  it 
the  term  intentional  iy 


flnancing  technique  of 
of  new  capital  with  the 
'  by  one  or  more  (usually 
ing  loans.  For  EDA's  purposes, 
encompasses  a  wide  variety 


of  techniques  to  access  investor  capital  by  securing 
those  investments  with  the  value  of  an  existing  RLF 
economic  development  loan  portfolio.  This 
deliberately  broad  dermition  covers  a  number  of 
actual  and  potential  schemes  to  access  investor 


capital  that  appear  to  deviate  from  the  more 
traditional  deHnition  and  yet  provide  flexible 
alternatives  to  RLF  operators  for  raising  additional 
funds. 
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Administrative  Manual  and  in  the  RLF 
Standard  Terms  and  Conditions.  Both 
documents  apply  to  all  EDA  RLF  grants. 

Additional  Guidance  for  State  and  Local 
Governmental  Entities  Audits 

American  Institute  of  Certified  Public 
Accountants  (AICPA)  Audit  and 
Accounting  Guide,  Audits  of  State  and 
Local  Governmental  Units,  issued  May  1, 
1996. 

AICPA  Audit  and  Accounting  Guide,  The 
Not-for-Profit  Organizations,  issued  June 
1. 1996. 

Government  Auditing  Standards,  issued  by 
the  Comptroller  General  of  the  United 
States,  1994  revision  (Yellow  Book). 

0MB  Circular  A-133,  Audits  of  States,  Local 
Governments  and  Non-Profit 
Organizations,  issued  June  30, 1997. 

0MB  Provisional  Compliance  Supplement 
for  Single  Audits  (expected  to  be  issued 
in  late  1997). 

Additional  Guidance  for  Non-Profit  Entities 

Audits 

AICPA,  Statement  of  Position  92-9,  Audits  of 
Not-for-Profit  Organizations  Receiving 
Federal  Awards,  issued  December  1992. 
(Note:  Because  of  significant  changes  to 
Government  Auditing  Standards  and 
OMB  Circular  A-133,  much  of  this  is 
outdated.  AICPA  is  developing  a  new 
SOP  to  supersede  SOP  92-9). 

AICPA  Statement  of  Auditing  Standards  No. 
74,  Compliance  Auditing  Applicable  to 
Governmental  Entities  and  Other 
Recipients  of  Governmental  Financial 
Assistance,  issued  February  1995. 

Anachment  2 — Economic  DevdapiBeat 
AdmiaistratioB  Section  299  Revolving  Lean 
Fund  Grants  (CFDA  11.307) 

I.  Program  Obiectives 

Revolving  loan  fund  (RLF)  grants  for 
business  development  assistance  are 
available  under  Section  209  of  the  Public 
Works  and  Economic  Development  Act  of 
1965  (PWEDA).  These  grants  are 
administered  by  the  Economic  Development 
Administration  (EDA)  to  help  communities 
adjust  to  sudden  and  severe  economic 
dislocations  and  long-term  economic 
deterioration.  RLF  grants  provide  capital  to 
establish  loan  pools  which  finance  business 
activities  and  stimulate  economic 
development  in  accordance  with  local 
development  strategies.  RLFs  typically 
provide  financing  that  is  not  otherwise 
available.  Loan  repayments  plus  interest  and 
other  income  replenish  RLF  capital  to 

!)rovide  a  revolving  resource  for  additional 
oans. 

n.  Program  Procedures 

RLF  grants  are  made  to  EDA  designated 
economic  development  districts  established 
under  Title  IV  of  PWEDA,  Indian  tribes, 
states,  cities  or  other  political  subdivisions, 
consortia  of  political  subdivisions, 
Community  Development  Corporations 
defined  in  42  U.S.C.  9802,  nonprofit 
organizations  determined  to  be  representative 
of  a  redevelopment  area,  and  certain 
specified  governments.  Priority  consideration 
for  RLF  funding  is  given  to  those  proposals 


which  have  the  greatest  potential  to  benefit 
areas  experiencing  or  threatened  with 
substantial  economic  distress. 

m.  Compliance  Requirements  and  Suggested 
Audit  Procedures 

A.  Types  of  Services  Allowed  or  Unallowed 

Compliance  Requirement 

Allowed  Services:  RLF  grant  and  matching 
funds  may  be  used  only  for  purposes 
specified  in  the  grant  budget  and  grant 
agreement.  Eligible  uses  normally  include 
disbursements  for  RLF  loans  and  the  audit 
costs  of  RLF  activities.  Unlike  grant  and 
matching  funds,  RLF  Income '  may  be  used 
for  RLF  loans  as  well  as  for  eligible  RLF 
administrative  expenses  (see  Section  C. 
Earmarking  below  for  additional  details). 

Suggested  Audit  Procedure 

Review  grant  budget  and  grant  agreement, 
and  determine  whether  RLF  funds  were  used 
for  specified  purposes. 

B.  Eligibility 
Compliance  Requirement 

Eligibility:  Eligibility  for  RLF  assistance  is 
based  upon  the  following:  (1)  the  activity 
financed  being  located  in  an  eligible  lending 
area  (usually  defined  in  the  Special  Terms 
and  Conditions  of  the  grant,  as  may  be 
amended);  and  (2)  the  borrower  being  unable 
to  obtain  credit  in  the  private  capital  market 
on  terms  and  conditions  which  would  permit 
the  completion  and/or  successful  operation 
of  the  project  to  be  financed. 

Ineligible  Recipients:  The  RLF  grant 
recipient  cannot  make  a  loan  to  itself,  to 
related  parties,  or  to  entities  that  would 
violate  the  conflict  of  interest  provisions  of 
the  grant  agreement  (see  Section  D.16.  of  the 
Standard  Terms  and  Conditions). 

Suggested  Audit  Procedure 

Review  the  Special  Terms  and  Conditions 
and  any  amendments  thereto,  and  scan  the 
cxirrent  addresses  of  selected  RLF  borrowers 
to  determine  whether  borrowers  are  located 
within  the  eligible  lending  area. 

On  selected  borrowers,  test  for  borrower's 
inability  to  obtain  private  credit  by  verifying 
the  existence  of  a  loan  write-up  ^  in  the  grant 
recipient's  files.  If  there  is  a  potential 
violation,  check  the  RLF  Administrative 
Manual,  Section  IV.B.3.,  for  exceptions;  this 
Section  also  discusses  the  loan  write-up.  No 
other  tests  are  necessary. 

Review  the  conflict  of  interest  provisions 
in  the  Standard  Terms  and  Conditions, 
review  any  procedures  that  the  grant 
recipient  may  have  to  avoid  conflicts  of 
interest,  scan  loan  documentation,  and 
determine  whether  RLF  loans  were  made  to 
ineligible  recipients  as  defined  above. 


'  RLF  Income  includes  the  interest  earned  on 
loans,  interest  earned  on  accounts  holding  RLF 
funds  not  needed  for  immediate  lending,  loan  fees 
received  from  borrowers,  and  other  income 
generated  from  RLF  activities. 

2  A  loan  write-up  is  a  written  record  prepared  by 
the  RLF  administrator  which  discusses,  at  a 
minimum,  the  need  for  providing  RLF  financing  to 
a  borrower.  It  may  be  supported  by  third  party 
supplemental  evidence  as  applicable  and 
obtainable. 


C.  Matching.  Level  of  Effort,  and/or 
Earmarking  Hequirements 

Matching 

Compliance  Requirements 

A  matching  share  of  nonfederal  funds 
required  is  specified  in  the  grant  agreement. 
Matching  funds  must  be  loaned  either  before 
or  proportionately  with  EDA  grant  funds. 
When  loans  are  repaid,  both  the  matching 
and  the  EDA  funds  must  remain  in  the 
control  of  the  grant  recipient  (or 
subrecipient)  for  the  duration  of  the  RLF. 

Suggested  Audit  Procedures 

Determine  through  the  grant  docimients 
and  recipient  accounting  records  that 
required  levels  of  matching  were  met. 

Determine  that  the  funds  used  for  matching 
have  been  retained  in  the  RLF. 

Level  of  Effort  (Capital  Utilization) 
Compliance  Requirements 

During  the  revolving  phase '  of  an  RLF 
grant,  the  grant  recipient  is  expiected  to 
manage  its  RLF  so  at  least  75  percent  of  the 
RLF's  capital  is  in  use.  The  size  of  the  RLF 
may  justify  a  variation  from  this  standard 
percentage.  Variations  require  EDA  approval. 

Suggested  Audit  Procedures 

Determine  that  the  percentage  of 
outstanding  loan  dollars  to  total  RLF  capital 
complies  with  the  prescribed  usage  level  in 
the  revolving  phase.  If  the  resultant 
percentage  does  not  comply  with  the 
requirement,  determine  the  duration  or 
number  of  consecutive  reporting  periods  of 
noncompliance.  (See  Section  X.,  Capital 
Utilization  Standard,  of  the  EDA  RLF 
Administrative  Manual  for  details,  and  note 
that  the  reporting  jieriods  end  on  September 
30  and  March  31  of  each  year.) 

Earmarking 

Compliance  Requirements 

Pursuant  to  the  prevailing  EDA  RLF 
Administrative  Manual,  RLF  Income  *  earned 
in  a  period  may  be  used  for  lending  or  for 
RLF  administrative  expenses  of  the  same 
period  only.  Any  RLF  Income  remaining  at 
the  end  of  a  period  must  be  permanently 
added  to  the  RLF's  capital  base  to  be  used  for 
lending.  Any  exceptions  require  EDA 
approval. 

(Note:  Prior  to  March  15, 1993,  RLF  Income 
was  not  required  to  be  added  to  the  RLF 
capital  base  at  the  end  of  a  period.  The 
accounting  period  is  selected  by  the  grant 
recipient  and  ends  on  either  its  fiscal  year 
end  or  the  Federal  fiscal  year  end. 
Repayments  of  loan  principal  may  be  used 
only  for  re-lending.) 

Suggested  Audit  Procedures 

Verify  that  any  RLF  Income  earned  within 
the  period  has  been  used  for  such  period's 
RLF  administrative  expenses,  for  loans,  or 
that  any  unexpended  RLF  Income  earned  in 
the  period  has  been  added  to  the  RLF  capital 
base. 


'The  revolving  phase  begins  after  all  available 
grant  and  matching  funds  have  been  initially 
.-'•sbursed. 

f  Defined  in  Footnote  1,  Page  ii. 
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D.  Sf)ecial  Reporting  Requirements 

Compliance  Requirements 

Grant  recipientaelecting  to  use  RLF 
Income  to  cover  al  or  part  of  an  RLF's 
administrative  expense  must  annually 
complete  an  "RLF  Income  and  Expense 
Statement."  (If  the  grant  recipient  uses  more 
than  fifty  percent  (ir  more  than  SIOO.OOO  of 
a  period's  RLF  Income  for  RLF  administrative 
expenses,  the  statement  is  submitted  to  EDA 
within  90  days  of  I  he  period  ending  date.) 

Suggested  Audit  Procedures 


proc  }d 


Msn 


ures  for  preparing  the 
Vn.  of  EDA  RLF 
lual)  and  evaluate  for 


Review  the 
report  (See  Sectioi 
Administrative 
adequacy. 

E.  Special  Tests  ar  d  Provisions 

Compliance  Requi  'ements 

RLF  grant  recipi  mts  are  expected  to  follow 
lending  practices  g  enerally  accepted  as 
prudent  for  public  lending  programs. 

Suggested  Audit  P  ■ocedures 

Review  the  grani  recipient's  RLF  Plan  for 
loan  disbursement  and  collection  procedures. 
Determine  whethei  ■  these  procedures  are 
being  followed. 

During  the  Disbv^rsement  Phase '  of  an  RLF 
grant,  a  grant  recipient  must  demonstrate 
there  is  sufficient  I ILF  loan  activity  to  draw 
grant  funds  within  the  approved  period 
allotted.  This  usua  ly  is  in  accordance  with 
the  following  schedule:  50%  of  grant  and 
matching  funds  di!  bursed  within  18  months 
of  the  grant  award,  80%  within  two  (2)  years, 
and  100%  within  t  iree  (3)  years.  Any  time 
extensions  require  EDA's  approval.  By  law, 
grant  funds  remain  available  for 
disbursement  by  E  )A  only  until  September 
30  of  the  fifth  year  after  the  fiscal  year  of  the 
grant  award. 

F.  Preservation  of  government's  Interest  in 
Assets 


ere 


Compliance  Requirements 
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elect  to  Securitize 
EDA's  prior  writtei  1 
and  the  value  of 
reversionary  interekt 

Suggested  Audit  Pi  ocedures 

Review  grant  rec 
Securitization  may 
determine  whether  grant 
written  consent  as 


RLF  grant  recipients 
I  heir  loan  portfolios, 
consent  must  be  obtained 
Federal  Government's 
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PARTS  309-313— [RESERVED] 

PART  31 4— PROPERTY 

Subpart  A— In  Geiieral 

Sec. 

Federal  intitrest,  applicability. 


314.1 
314.2 
314.3 
314.4 
314.5 
314.6 


Definitions 
Use  of  prop  erty. 
Unauthoriz  sd  use. 
Federal  sha  re. 
Encimibrar  ces. 
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Subpart  B — Real  Property 

314.7  Title. 

314.8  Recorded  statement. 

Subpart  C — Personal  Property 

314.9  Recorded  statement — title. 

314.10  Revolving  loan  funds. 

Subpart  D — Release  of  EDA's  Property 
Interest 

314.11  Procedures  for  release  of  EDA's 
property  interest. 

Authority:  42  U.S.C.  3211;  19  U.S.C.  2341- 
2355;  42  U.S.C.  6701;  42  U.S.C.  184; 
Department  of  Commerce  Organization  Order 
10-4. 

Subpart  A — In  General 

§  314.1    Federal  interest,  applicability. 

(a)  Property  that  is  acquired  or 
improved  with  EDA  grant  assistance 
shall  be  held  in  trust  by  the  recipient  for 
the  beneHt  of  the  purposes  of  the  project 
under  which  the  property  was  acquired 
or  improved.  Limited  exceptions  to  this 
requirement  are  listed  in  §  314.7(c). 

(d)  During  the  estimated  useful  life  of 
the  project,  EDA  retains  an  undivided 
equitable  reversionary  interest  in 
property  acquired  or  improved  with 
EDA  grant  assistance,  except  for  the 
exceptions  listed  in  §  314.7(c). 

(c)  EDA  may  approve  the  substitution 
of  an  eligible  entity  for  a  recipient.  The 
original  recipient  remains  responsible 
for  the  period  it  was  the  recipient,  and 
the  successor  recipient  holds  the  project 
property  with  the  responsibilities  of  an 
original  recipient  under  the  award. 

§314.2    Definitions. 

As  used  in  this  part  314  of  this 
chapter: 

Dispose  includes  sell,  lease,  abandon, 
or  use  for  a  purpose  or  purposes  not 
authorized  imder  the  grant  award  or  this 
part. 

Estimated  useful  life  means  that 
period  of  years,  determined  by  EDA  as 
the  expected  lifespan  of  the  project. 

Owner  includes  fee  owner,  transferee, 
lessee,  or  optionee  of  real  property  upon 
which  project  facilities  or  improvements 
are  or  will  be  located,  or  real  property 
improved  under  a  project  which  has  as 
its  purpose  that  the  property  be  sold  or 
leased. 

Personal  Property  means  all  property 
other  than  real  property. 

Project  means  the  activity  and 
property  acquired  or  improved  for 
which  a  grant  is  awarded.  When 
property  is  used  in  other  programs  as 
provided  in  §  314.3(b),  "project" 
includes  such  programs. 

Property  includes  all  forms  of 
property,  real,  personal  (tangible  and 
intangible),  and  mixed. 

Real  property  means  any  land, 
improved  land,  structures, 


appurtenances  thereto,  or  other 
improvements,  excluding  movable 
machinery  and  equipment.  Improved 
land  also  includes  land  which  is 
improved  by  the  construction  of  such 
project  facilities  as  roads,  sewers,  and 
water  lines  which  are  not  situated 
directly  on  the  land  but  which 
contribute  to  the  value  of  such  land  as 
a  specific  part  of  the  project  purpose. 
Recipient  includes  any  recipient  of 
grant  assistance  under  the  Public  Works 
and  Economic  Development  Act  of 
1965,  as  amended,  prior  to  or  as 
amended  by  Public  Law  105-393,  or 
under  Title  H,  Chapters  3  and  5  of  the 
Trade  Act  of  1974,  Title  I  of  the  Public 
Works  Employment  Act  of  1976.  the 
Public  Works  Employment  Act  of  1977, 
or  the  Community  Emergency  Drought 
Relief  Act  of  1977,  and  any  EDA- 
approved  successor  to  such  recipient. 

§314.3    Use  Of  property. 

(a)  The  recipient  or  owner  must  use 
any  property  acquired  or  improved  in 
whole  or  in  part  with  grant  assistance 
only  for  the  authorized  purpose  of  the 
project  and  such  property  must  not  be 
leased,  sold,  disposed  of  or  encumbered 
without  the  written  authorization  of 
EDA. 

(b)  However,  in  the  event  that  EDA 
and  the  recipient  determine  that 
property  acquired  or  improved  in  whole 
or  in  part  with  grant  assistance  is  no 
longer  needed  for  the  original  grant 
purpose,  it  may  be  used  in  other  Federal 
grant  programs,  or  programs  that  have 
purposes  consistent  with  those 
authorized  for  support  by  EDA,  but  only 
if  EDA  approves  such  use. 

(c)  When  the  authorized  purpose  of 
the  EDA  grant  is  to  develop  real 
property  to  be  leased  or  sold,  as 
determined  by  EDA,  such  sale  or  lease 
is  permitted  provided  it  is  for  adequate 
consideration  and  the  sale  is  consistent 
with  the  authorized  purpose  of  the  grant 
and  with  applicable  EDA  requirements 
concerning,  but  not  limited  to, 
nondiscrimination  and  environmental 
compliance.  The  term  "adequate 
consideration"  means  consideration  that 
is  fair  and  reasonable  imder  the 
circumstances  of  the  sale  or  lease,  and 
may  include  money,  services,  property 
exchanges,  contractual  commitments,  or 
acts  of  forbearance. 

(d)  When  acquiring  replacement 
personal  property  of  equal  or  greater 
value,  the  recipient  may,  with  EDA's 
approval,  trade-in  the  property 
originally  acquired  or  sell  the  original 
property  and  use  the  proceeds  in  the 
acquisition  of  the  replacement  property, 
provided  that  the  replacement  property 
shall  be  used  for  the  project  and  be 
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subject  to  the  same  requirements  as  the 
original  property. 

§  31 4.4    Unauthorized  use. 

(a)  Except  as  provided  in  §§  314.3(b). 
(c)  or  (d),  whenever,  during  the 
expected  useful  life  of  the  project,  any 
property  acquired  or  improved  in  whole 
or  in  part  with  grant  assistance  is 
disposed  of.  or  no  longer  used  for  the 
authorized  purpose  of  the  project,  the 
Federal  Government  must  be 
compensated  by  the  recipient  for  the 
Federal  share  of  the  value  of  the 
property;  provided  that  for  equipment 
and  supplies,  the  standards  of  the 
Uniform  Administrative  Requirements 
for  Grants  at  15  CFR  parts  14  and  24  or 
any  supplements  or  successors  thereto, 
as  applicable,  shall  apply. 

[bj  If  property  is  disposed  of  or 
enciunbered  without  EDA  approval, 
EDA  may  assert  its  interest  in  the 
property  to  recover  the  Federal  share  of 
the  value  of  the  property  for  the  Federal 
Government.  EDA  may  pursue  its  rights 
imder  both  paragraphs  (a)  and  (b)  of  this 
section  to  recover  the  Federal  share, 
plus  costs  and  interest. 

§  31 4.S    Federal  share. 

(a)  For  purposes  of  this  part,  the 
Federal  share  of  the  value  of  property  is 
that  percentage  of  the  current  fair 
market  value  of  the  property  attributable 
to  the  EDA  participation  in  the  project 
(after  deducting  actual  and  reasonable 
selling  and  fix-up  expenses,  if  any, 
incurred  to  put  the  property  into 
condition  for  sale).  The  Federal  share 
excludes  that  value  of  the  property 
attributable  to  acquisition  or 
improvements  before  or  after  EDA's 
participation  in  the  project  and  not 
included  in  project  costs. 

(b)  Where  the  recipient's  interest  in 
property  is  a  leasehold  for  a  term  of 
years  less  than  the  depreciable 
remaining  life  of  the  property,  that 
factor  will  be  considered  in  determining 
the  percentage  of  the  Federal  share. 

(c)  If  property  is  transferred  from  the 
recipient  to  another  eligible  entity,  as 
provided  in  §  314.1(c),  the  Federal 
Government  must  be  compensated  the 
Federal  share  of  any  money  or  money 
equivalent  paid  by  or  on  behalf  of  the 
successor  recipient  to  or  for  the  benefit 
of  the  original  recipient,  provided  that 
EDA  may  first  permit  the  recovery  by 
the  original  recipient  of  an  amount  not 
exceeding  its  investment  in  the  project 
nor  exceeding  that  percentage  of  the 
value  of  the  property  that  is  not 
attributable  to  the  EDA  participation  in 
the  project. 

(d)  When  the  Federal  Government  is 
fully  compensated  for  the  Federal  share 
of  the  value  of  property  acquired  or 


improved  in  whole  or  in  part  with  grant 
assistance,  EDA  has  no  further  interest 
in  the  ownership,  use,  or  disposition  of 
the  property. 

§314.6    Encumbrances. 

(a)  Except  as  provided  in  §  314.6(c). 
recipient-owned  property  acquired  or 
improved  in  whole  or  in  part  writh  grant 
assistance  may  not  be  used  to  secure  a 
mortgage  or  deed  of  trust  or  otherwise 
be  used  as  collateral  or  encumbered 
except  to  secure  a  grant  or  loan  made  by 
a  State  or  Federal  agency  or  other  pubhc 
body  participating  in  the  same  project. 
This  provision  does  not  prevent  projects 
from  being  developed  on  previously 
encimibered  property,  if  the 
requirements  of  §  314.7(b)  are  met. 

(b)  Encumbering  project  property 
other  than  as  permitted  in  diis  section 
is  an  unauthorized  use  of  the  property 
requiring  compensation  to  the  Federal 
Government  as  provided  in  §§  314.4  and 
314.5. 

(c)  EDA  may  waive  the  provisions  of 
§  314.6(a)  for  good  cause  when  EDA 
determines  all  of  the  following: 

(1)  All  proceeds  from  the  grant/loan  to 
be  secured  by  the  encumbrance  on  the 
property  shall  be  available  only  to  the 
recipient,  and  all  proceeds  from  such 
secured  grant/loan  shall  be  used  only  on 
the  project  for  which  the  EDA  grant  was 
awarded  or  on  related  activities  of 
which  the  project  is  an  essential  part; 

(2)  The  grantor/lender  would  not 
provide  funds  without  the  security  of  a 
lien  on  the  project  property;  and 

(3)  There  is  a  reasonable  expectation 
that  the  borrower/recipient  will  not 
default  on  its  obligation. 

(d)  EDA  may  waive  the  provisions  of 
§  314.6(a)  as  to  an  encumbrance  on 
property  which  is  acquired  and/or 
improved  by  an  EDA  grant  when  EDA 
determines  that  the  encumbrance  arises 
solely  from  the  requirements  of  a  pre- 
existing water  or  sewer  facility  or  other 
utility  encumbrance  which  by  its  terms 
extends  to  additional  property 
connected  to  such  facilities. 

Subpart  B— Real  Property 

§314,7   Title. 

(a)  The  recipient  must  hold  title  to  the 
real  property  required  for  a  project, 
except  in  limited  cases  as  provided  in 
paragraph  314.7(c)  of  this  section. 
Except  in  those  limited  cases,  the 
recipient  must  furnish  evidence, 
satisfactory  in  form  and  substance  to 
EDA,  that  title  to  real  property  required 
for  a  project  (other  than  property  of  the 
United  States)  is  vested  in  the  recipient, 
and  that  such  easements,  rights-of-way, 
State  permits,  or  long-term  leases  as  are 
required  for  the  project  have  been  or 


will  be  obtained  by  the  recipient  within 
an  acceptable  time  as  determined  by 
EDA. 

(b)(1)  The  recipient  must  disclose  to 
EDA  all: 

(i)  Liens, 

(ii)  Mortgages, 

(iii)  Other  encumbrances, 

(iv)  Reservations, 

(v)  Reversionary  interests,  or 

(vi)  Other  restrictions  on  title  or  the 
recipient's  interest  in  the  property. 

(2)  No  such  encumbrance  or 
restriction  wall  be  acceptable  if,  as 
determined  by  EDA.  the  encimibrance 
or  restriction  will  interfere  with  the 
construction,  use,  operation  or 
maintenance  of  the  project  during  its 
estimated  useful  life. 

(c)  EDA  may  determine  that  a  long- 
term  leasehold  interest  for  a  period  not 
less  than  the  estimated  useful  life  of  the 
project,  or  an  agreement  for  the 
recipient  to  purchase  the  property,  wrill 
be  acceptable,  but  only  if  fee  title  is  not 
obtainable  and  the  lease  or  purchase 
agreement  provisions  adequately 
safeguard  the  Federal  Government's 
interest  in  the  project.  Also,  EDA  may 
permit  the  following  exceptions  to  the 
requirement  that  the  recipient  hold  title 
to  the  real  property  required  for  a 
project. 

(1)  When  a  project  includes 
construction  within  a  railroad's  right-of- 
way  or  over  a  railroad  crossing,  it  may 
be  acceptable  for  the  work  to  be 
completed  by  the  railroad  and  for  the 
railroad  to  continue  to  own,  operate  and 
maintain  that  portion  of  the  project,  if 
required  by  the  railroad,  and  provided 
that  this  is  a  minor  but  essential 
component  of  the  project. 

(2)  When  a  project  includes 
construction  on  a  State-owned  or  local 
government-owned  highway,  it  may  be 
acceptable  for  the  State  or  local 
government  to  own,  operate  and 
maintain  that  portion  of  the  project,  if 
required  by  the  State  or  local 
government,  provided  that  this  is  a 
miner  but  essential  component  of  the 
project,  the  construction  is  completed  in 
accordance  with  EDA  requirements,  and 
the  State  or  local  government  provides 
assurances  to  EDA: 

(i)  That  the  State  or  local  government 
will  operate  and  maintain  the 
improvements  for  the  useful  life  of  the 
project  as  determined  by  EDA; 

(ii)  That  the  State  or  local  government 
will  not  sell  the  improvements  for  the 
useful  life  of  the  project,  as  determined 
by  EDA;  and 

(iii)  That  the  use  of  the  property  will 
be  consistent  with  the  authorized 
purpose  of  the  project. 

(3)  When  the  authorized  purpose  of 
tlie  project  is  to  construct  facilities  to 
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serve  industi  ial  or  commercial  parks  or 
sites  owned  jy  the  recipient  for  sale  or 
lease  to  privi  ite  parties,  such  sale  or 
lease  is  perir  itted  so  long  as  EDA 
requirement!  1  continue  to  be  met.  EDA 
may  require  Bvidence  that  the  recipient 
has  title  to  tl  e  park  or  site  prior  to  such 
sale  or  lease. 

(4)  When  t  tie  authorized  purpose  of 
the  project  is  to  construct  facilities  to 
serve  privately  owned  industrial  or 
commercial  j  )arks  or  sites  for  sale  or 
lease,  such  oivnership,  sale  or  lease  is 
permitted  so  long  as  EDA  requirements 
continue  tote  met.  EDA  may  require 
evidence  tha ;  the  private  party  has  title 
to  the  park  o;-  site  prior  to  such  sale  or 
lease,  and  may  condition  the  award  of 
project  assistance  upon  assurances  by 
the  private  p  uly  relating  to  the  sale  or 
lease  that  EOiA  determines  are  necessary 
to  assure  conjsistency  with  the  project 
purposes. 

§  31 4.8    Recorded  statement 

(a)  For  all  projects  involving  the 
acquisition,  construction  or 
improvemem  of  a  building,  as 
determined  by  EDA,  the  recipient  shall 
execute  a  liep,  covenant  or  other 
statement  of  feDA's  interest  in  the 
property  acquired  or  improved  in  whole 
or  in  part  with  the  funds  made  available 
under  the  avjard.  The  statement  shall 
specify  in  years  the  estimated  useful  life 
of  the  project  and  shall  include,  but  not 
be  limited  tofdisposition,  encumbrance, 
and  compensation  of  Federal  share 
requirements  of  this  part  314.  The 
statement  sh$ll  be  satisfactory  in  form 
and  substande  to  EDA. 

(b)  The  statement  of  EDA's  interest 
must  be  perffcted  and  placed  of  record 
in  the  real  prbperty  records  of  the 
jurisdiction  in  which  the  property  is 
located,  all  i^  accordance  with  local 
law.  I 

(c)  Facilities  in  which  the  EDA 
investment  ii  only  a  small  part  of  a  large 
project,  as  d^ermined  by  e3dA,  may  be 
exempted  from  the  requirements  of  this 
section. 

Subpart  C — personal  Property 

S  31 4.9    Recorded  statement— Title. 

For  all  projects  which  EDA 
determines  involve  the  acquisition  or 
improvement  of  significant  items  of 
tangible  personal  property,  including 
but  not  limitf d  to  ships,  machinery, 
equipment,  removable  fixtures  or 
structural  components  of  buildings,  the 
recipient  shal  execute  a  security 
interest  or  ot  ler  statement  of  EDA's 
interest  in  th }  property,  acceptable  in 
form  and  substance  to  EDA,  which 
statement  mi  st  be  perfected  and  placed 
of  record  in  a  ccordance  with  local  law, 


with  continuances  refiled  as 
appropriate.  Whether  or  not  a  statement 
is  required  by  EDA  to  be  recorded,  the 
recipient  must  hold  title  to  the  personal 
property  acquired  or  improved  as  part  of 
the  project,  except  as  otherwise 
provided  in  this  part. 

§  314.10    Revolving  loan  funds. 

(a)  With  EDA's  consent,  recipients 
holding  revolving  loan  fund  (RLF) 
property  (including  but  not  limited  to 
money,  notes,  emd  security  interests) 
may  sell  such  property  or  encumber 
such  property  as  part  of  a  securitization 
of  the  RLF  portfolio.  The  net  transaction 
proceeds  must  be  used  for  additional 
loans  as  part  of  the  RLF  project; 

(b)  When  a  recipient  determines  that 
it  is  no  longer  necessary  or  desirable  to 
operate  an  RLF,  the  RLF  may  be 
terminated;  provided  that,  unless 
otherwise  stated  in  the  award,  the 
recipient  must  compensate  the  Federal 
Government  for  the  Federal  share  of  the 
value  of  the  RLF  property.  The  Federal 
share  is  that  percentage  of  the 
capitalized  RLF  contributed  by  EDA 
applied  to  all  RLF  property,  including 
the  present  value  of  all  outstanding 
loans.  However,  with  EDA's  prior 
approval,  upon  termination  the 
recipient  may  use  for  other  economic 
development  purposes  that  portion  of 
such  RLF  property  that  EDA  determines 
is  attributable  to  the  payment  of  interest. 

Subpart  0— Release  of  EDA's  Property 
Interest 

§  31 4. 1 1     Procedures  for  Release  of  EDA's 
Property  Interest 

(a)  Before  the  expiration  of  the 
estimated  useful  life  of  the  grant  project, 
EDA  may  release,  in  whole  or  in  part, 
any  real  property  interest,  or  tangible 
personal  property  interest,  in 
cramection  with  a  grant  after  the  date 
that  is  20  years  after  the  date  on  which 
the  grant  was  awarded.  (The  term 
"tangible  personal  property"  excludes 
debt  instruments,  currency,  and 
accounts  in  financial  institutions.) 
Except  as  provided  in  paragraph  (b)  of 
this  section,  such  release  is  not 
automatic;  it  requires  EDA's  approval, 
which  will  not  be  withheld  except  for 
good  cause.  The  release  may  be 
unconditional,  or  may  be  conditioned 
upon  some  activity  of  the  recipient 
intended  to  be  pursued  as  a 
consequence  of  the  release. 

(b)  EDA  hereby  releases  all  of  its  real 
and  tangible  personal  property  interests 
in  projects  awarded  under  the  Public 
Works  Employment  Act  of  1976  (Pub.  L. 
94-369)  and  imder  that  act  as  amended 
by  the  Public  Works  Employment  Act  of 
1977  (Pub.  L.  95-28). 


(c)(1)  Notwithstanding  §§  314.11(a) 
and  (b),  in  no  event,  either  before  or 
after  the  release  of  EDA's  interest,  may 
project  property  be  used: 

(i)  In  violation  of  the 
nondiscrimination  requirements  of  the 
project  award,  or 

(ii)  For  religious  purposes  prohibited 
by  the  holding  of  the  U.S.  Supreme 
Court  in  Tilton  v.  Richardson,  403  U.S. 
672  (1971). 

(2)  Such  use  voids  the  release,  and  is 
an  unauthorized  use  of  the  property,  as 
provided  in  §  314.4. 

PART  315— CERTIFICATION  AND 
ADJUSTMENT  ASSISTANCE  FOR 
RRMS 

Subpart  A — General  Provisions 

Sec. 

315.1  Purpose  and  scope. 

315.2  Definitions. 

315.3  Confidential  business  information. 

315.4  Eligible  applicants. 

315.5  Selection  process. 

315.6  Evaluation  criteria. 

315.7  Award  requirements. 

Subpart  B — Trade  Adiustment  Assistance 
Centers 

315.8  Purpose  and  scope. 

Subpart  C — Certification  of  Finns 

315.9  Certification  requirements. 

315.10  Processing  petitions  for  certification. 

315.11  Hearings,  appeals  and  final 
determinations. 

315.12  Termination  of  certification  and 
procedure. 

315.13  Loss  of  certification  benefits. 

Subpart  D—AuiMtaiace  to  Industries 

315.14  Assistance  to  firms  in  import- 
impacted  industries. 

Authority:  42  U.S.C.  3211;  19  U.S.C.  2391, 
et  seq.;  42  U.S.C.  5141;  E.O.  12372; 
Department  of  Commerce  Organization  Order 
10-4. 

Subpart  A — General  provisions 
§315.1    Purpose  and  scope. 

The  regulations  in  this  part 
implement  certain  changes  to 
responsibilities  of  the  Secretary  of 
Commerce  under  Chapter  3  of  Title  II  of 
the  Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2341  et.  seq.)  (Trade  Act), 
concerning  adjustment  assistance  for 
firms.  The  statutory  authority  and 
responsibilities  of  the  Secretary  of 
Commerce  relating  to  adjustment 
assistance  are  delegated  to  EDA.  EDA 
has  the  duties  of  certifying  firms  as 
eligible  to  apply  for  adjustment 
assistance,  providing  technical 
adjustment  assistance  to  eligible 
recipients,  and  providing  assistance  to 
organizations  representing  trade  injured 
industries. 
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§315.2    Definitions. 

As  used  in  this  part  315  of  this 
chapter: 

Adjustment  assistance  is  technical 
assistance  provided  to  firms  or 
industries  under  Chapter  3  of  Title  II  of 
the  Trade  Act. 

Adjustment  proposal  means  a 
certified  firm's  plan  for  improving  its 
economic  situation. 

Certified  firm  means  a  firm  which  has 
been  determined  by  EDA  to  be  eligible 
to  apply  for  adjustment  assistance. 

Confidential  business  information 
means  information  submitted  to  EDA  or 
TAACs  by  firms  that  concerns  or  relates 
to  trade  secrets  for  commercial  or 
financial  purposes  which  is  exempt 
from  public  disclosure  under  5  U.S.C. 
552(b)(4),  5  U.S.C.  552b(c)(4)  and  15 
CFR  part  4. 

Decreased  absolutely  means  a  firm's 
sales  or  production  has  declined: 

(1)  Irrespective  of  industry  or  market 
fluctuations;  and 

(2)  Relative  only  to  the  previous 
performance  of  the  firm. 

Directly  competitive  means: 

(1)  Articles  which  are  substantially 
equivalent  for  commercial  purposes, 
i.e.,  are  adapted  to  the  same  function  or 
use  and  are  essentially  interchangeable; 
and 

(2)  Oil  or  natural  gas  (exploration, 
drilling  or  otherwise  produced). 

Firm  means  an  indiyidual 
proprietorship,  partnership,  joint 
venture,  association,  corporation 
(including  a  development  corporation), 
business  trust,  cooperative,  trustee  in 
bankruptcy  or  receiver  under  court 
decree  and  including  fishing, 
agricultural  entities  and  those  which 
explore,  drill  or  otherwise  produce  oil 
or  natural  gas.  When  a  firm  owns  or 
controls  otber  firms  as  described  below, 
for  purposes  of  receiving  benefits  under 
this  part,  the  firm  and  such  other  firms 
may  be  considered  a  single  firm  when 
they  produce  like  or  directly 
competitive  articles  or  are  exerting 
essential  economic  control  over  one  or 
more  production  facilities.  Such  other 
firms  include: 

(1)  Predecessor, 

(2)  Successor; 

(3)  Affiliate;  or 

(4)  Subsidiary. 

A  group  of  workers  threatened  with 
total  or  partial  separation  means  there 
is  reasonable  evidence  that  such  total  or 
partial  separation  is  imminent. 

Like  articles  means  articles  which  are 
substantially  identical  in  their  intrinsic 
characteristics. 

Partial  separation  means  either: 

(1)  A  reduction  in  an  employee's  work 
hours  to  80  percent  or  less  of  the 
employee's  average  weekly  hours  during 


the  year  of  such  reductions  as  compared 
to  the  preceding  year;  or 

(2)  A  reduction  in  the  employee's 
weekly  wage  to  80  percent  or  less  of  his/ 
her  average  weekly  wage  during  the  year 
of  such  reduction  as  compared  to  the 
preceding  year. 

Person  means  individual, 
organization  or  group. 

The  record  means: 

(1)  A  petition  for  certification  of 
eligibility  to  qualify  for  adjustment 
assistance; 

(2)  Any  supporting  information 
submitted  by  the  petitioner; 

(3)  Report  of  the  EDA  investigation  in 
regard  to  the  petition;  and 

(4)  Any  information  developed  during 
the  investigation  or  in  connection  with 
any  public  hearing  held  on  the  petition. 

Recipient  means  a  firm.  Trade 
Adjustment  Assistance  Center  or  other 
party  receiving  adjustment  assistance  or 
through  which  adjustment  assistance  is 
provided  under  the  Trade  Act. 

A  significant  number  or  proportion  of 
workers  means  5  percent  of  the  firm's 
work  force  or  50  workers,  whichever  is 
less.  An  individual  farmer  is  considered 
a  significant  number  or  proportion  of 
workers. 

Substantial  interest  means  a  direct, 
material,  economic  interest  in  the 
certification  or  noncertification  of  the 
petitioner. 

Technical  Assistance  means 
assistance  provided  to  firms  or 
industries  under  Chapter  3  of  Title  II  of 
the  Trade  Act. 

A  totally  separated  worker  means  an 
employee  who  has  been  laid  off  or 
whose  employment  has  been  terminated 
by  his/her  employer  for  lack  of  work. 

§  315.3    Confidential  buslneM  information. 

EDA  wrill  follow  the  procedures  set 
forth  in  15  CFR  §  4.7,  and  submitters 
should  so  designate  any  information 
they  believe  confidential. 

§315.4    Eilgible  applicants. 

(a)  Trade  Adjustment  Assistance 
Centers  (TAACs)  are  eligible  applicants. 
A  TAAC  can  be: 

(1)  A  university  affiliate; 

(2)  State  or  local  government  affiliate; 

(3)  Non-profit  organization. 

(b)  Firms; 

(c)  Organizations  assisting  or 
representing  industries  in  which  a 
substantial  number  of  firms  or  workers 
have  been  certified  as  eligible  to  apply 
for  adjustment  assistance  under  sections 
223  or  251  of  the  Trade  Act  including 
the  following: 

(1)  Existing  agencies; 

(2)  Private  individuals; 

(3)  Firms; 

(4)  Universities; 


(5)  Institutions; 

(6)  Associations; 

(7)  Unions;  or 

(8)  Other  non-profit  industry 
organizations. 

§  31 5.5    Selection  process. 

(a)  TAACs  are  selected  in  accordance 
with  the  following: 

(1)  Currently  funded  TAACs  are 
invited  by  EDA  to  submit  either  new  or 
amended  applications,  provided  they 
have  performed  in  a  satisfactory  marmer 
and  complied  with  previous  and/or 
current  conditions  in  their  cooperative 
agreements  with  EDA  and  contingent 
upon  availability  of  funds.  Such  TAACs 
shall  submit  an  application  on  a  form 
approved  by  0MB,  as  well  as  a 
proposed  budget,  narrative  scope  of 
work,  and  such  other  information  as 
requested  by  EDA.  Acceptance  of  an 
application  or  amended  application  for 
a  cooperative  agreement  does  not  assure 
funding  by  EDA;  and 

(2)  New  TAACs  will  be  invited  to 
submit  proposals,  and  if  they  are 
acceptable,  EDA  will  invite  an 
application  on  a  form  approved  by 
0MB.  An  application  will  be 
accompanied  by  a  narrative  scope  of 
work,  proposed  budget  and  such  other 
information  as  requested  by  EDA. 
Acceptance  of  an  application  does  not 
assure  funding  by  EDA. 

(b)  Firms  are  selected  in  accordance 
with  the  following: 

(1)  Firms  may  apply  for  certification 
generally  through  a  TAAC  by  filling  out 
a  petition  for  certification.  The  TAAC 
will  provide  technical  assistance  to 
firms  wishing  to  fill  out  such  petitions; 

(2)  Once  firms  are  certified  in 
accordance  with  the  procedures 
described  in  §§  315.9  and  315.10.  an 
adjustment  proposal  is  usually  prepared 
with  technical  assistance  from  a  party 
independent  of  the  firm,  usually  the 
TAAC,  and  submitted  to  EDA; 

(3)  Certified  firms  which  have 
submitted  acceptable  adjustment 
proposals  within  the  time  limits 
described  in  §  315.13  below,  may  begin 
implementation  of  such  proposal, 
generally  through  the  TAAC  and  often 
with  Technical  Assistance  from  the 
TAAC,  by  submitting  a  request  to  the 
TAAC  to  provide  assistance  in 
implementing  an  accepted  adjustment 

,  proposal;  and 

(4)  EDA  determines  whether  or  not  to 
provide  assistance  for  adjustment 
proposals  based  upon  §  315.6(c)(2). 

(c)  Organizations  representing  trade 
injured  industries  must  meet  with  an 
EDA  representative  to  discuss  the 
industry  problems,  opportunities  and 
assistance  needs,  and  if  invited  by  EDA 
may  then  submit  an  application  as 
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approved  by 
work  and  proiposed 


DMB,  as  well  as  a  scope  of 
budget. 


§  31 5.6    Evaluation  criteria. 

(a)  Currentl  y  funded  TAACs  are 
generally  eva  uated  based  on  tbe 
following: 

(1)  How  wejll  they  have  performed 
under  coopentive  agreements  with  EDA 
and  if  they  ars  in  compliance  with  the 
terms  and  coi  iditions  of  such 
cooperative  a  jreements; 

(2)  Proposed  scope  of  work,  budget 
and  application  or  amended 
application;  and 

(3)  The  avajlabihty  of  funds. 

(b)  New  TAJACs  are  generally 
evaluated  on  the  following: 

(1)  Demonstrates  competence  in 
administerinii  business  assistance 


programs; 

(2)  Backgro^ 
staff; 

(3)  Propose 
and  applicati^ 


id  and  experience  of 


scope  of  work,  budget 
t>n;  and 
(4)  The  availability  of  funding, 
(c)  Firms  are  generally  evaluated 
based  on  the  following: 

(1)  For  certification,  firms'  petitions 
are  selected  sirictly  on  the  basis  of 
conformance  With  requirements  set 
forth  in  §  315j9  below; 

(2)  An  adjuitment  proposal  is 
evaluated  on  the  basis  of  the  following: 

(i)  The  proposal  must  be  submitted  to 
EDA  within  2' years  after  the  date  of  the 
certification  qf  the  firm;  and 

(ii)  Tbe  adjikstment  proposal  must 
include  a  description  of  any  technical 
assistance  reqjuested  to  implement  such 
proposal  inclading  financial  and  other 
supporting  dcfcumentation  as  EDA 
determines  is  jnecessary,  based  upon 
either: 

(A)  An  analysis  of  the  firm's 
problems,  str^gths  and  weaknesses  and 
an  assessment  of  its  prospects  for 
recovery;  or 

(B)  If  EDA  9D  determines,  an 
acceptable  adjustment  proposal  can  be 
prepared  on  t^e  basis  of  other  available 
information. 

(iii)  The  adjustment  proposal  must  be 
determine  that  it: 
liably  calculated  to 
Jlerially  to  the  economic 
Ithe  firm.  i.e..  that  such 
ae  a  constructive  aid  to 
iblishing  a  competitive 
same  or  a  different 


evaluated  to  i 

(A)  Is  reaso^ 
contribute  ma 
adjustment  of 
proposal  will  I 
the  firm  in  est 
position  in  th^ 
industry;        j 

(B)  Gives  adequate  consideration  to 
the  interests  of  a  sufficient  number  of 
separated  wodcers  of  the  firm,  by 
providing  for  ^ample  that  the  firm  will: 

[1)  Give  a  rehiring  preference  to  such 
workers; 

(2)  Make  eflorts  to  find  new  work  for 
a  number  of  s'  ich  workers;  and 


[3)  Assist  such  workers  in  obtaining 
benefits  under  available  programs. 

(C)  Demonstrates  that  the  firm  will 
make  all  reasonable  efforts  to  use  its 
own  resources  for  economic 
development,  though  under  certain 
circumstances,  resources  of  related 
firms  or  major  stockholders  will  also  be 
considered. 

(d)  Organizations  representing  trade 
injured  industries  must  demonstrate 
that  the  industry  is  injured  by  increased 
imports  and  that  the  activities  to  be 
funded  will  yield  some  short-term 
actions  that  the  industry  itself  (and 
individual  firms)  can  and  will  take 
toward  the  restoration  of  the  industry's 
international  competitiveness. 

(1)  The  emphasis  is  on  practical 
results  that  can  be  implemented  in  the 
near  term,  and  long-term  research  and 
development  activities  are  given  low 
priority. 

(2)  It  is  also  expected  that  the  industry 
will  continue  activities  on  its  own 
without  the  need  for  continued  Federal 
assistance. 

§  31 5.7    Award  requirements. 

(a)  Award  periods  are  as  follows: 

(1)  TAACs  are  generally  funded  for  12 
months; 

(2)  Firms  are  generally  provided 
assistance  over  a  2-year  period;  and 

(3)  Organizations  representing  trade 
injured  industries  are  generally  funded 
for  12  months. 

(b)  Matching  requirements  are  as 
follows: 

(1)  There  are  no  matching 
requirements  for  certification  assistance 
provided  by  the  TAACs  to  firms  or  for 
administrative  expenses  for  the  TAACs; 

(2)  All  adjustment  proposals  and 
implementation  assistance  must  include 
not  less  than  25%  nonfederal  match, 
provided  to  the  extent  practicable,  by 
firms  being  assisted;  and 

(3)  Contributions  of  at  least  50%  of 
the  total  project  cash  cost,  in  addition  to 
appropriate  in  kind  contributions,  are 
expected  from  organizations 
representing  trade  injured  industries. 

Subpart  B — Trade  Adjustment 
Assistance  Centers 

§  31 5.8    Purpose  and  scope. 

(a)  Trade  Adjustment  Assistance 
Centers  (TAACs)  are  available  to  assist 
firms  in  all  fifty  states,  the  District  of 
Columbia  and  the  Commonwealth  of 
Puerto  Rico  in  obtciining  adjustment 
assistance.  TAACs  provide  technical 
assistance  in  accordance  with  this 
subpart  either  through  their  own  staffs 
or  by  arrangements  with  outside 
consultants.  Information  concerning 
TAACs  serving  particular  areas  can  be 


obtained  from  EDA.  See  the  annual  FY 
NOFA  for  the  appropriate  point  of 
contact  and  address. 

(b)  Prior  to  submitting  a  request  for 
technical  assistance  to  EDA,  a  firm 
should  determine  the  extent  to  which 
the  required  technical  assistance  can  be 
provided  through  a  TAAC.  EDA  will 
provide  technical  assistance  through 
TAACs  whenever  EDA  determines  that 
such  assistance  can  be  provided  most 
effectively  in  this  manner.  Requests  for 
technical  assistance  will  normally  be 
made  through  TAACs. 

(c)  TAACs  generally  provide  technical 
assistance  to  a  firm  by  providing  the 
following: 

(1)  Assistance  to  a  firm  in  preparing 
its  petition  for  certification; 

(2)  Assistance  to  a  certified  firm  in 
diagnosing  its  strengths  and  weaknesses 
and  developing  an  adjustment  proposal 
for  the  firm;  and 

(3)  Assistance  to  a  certified  firm  in  the 
implementation  of  the  adjustment 
proposal  for  the  firm. 

Sut)part  C— Certification  of  Firms 

S  315.9    Certification  requirements. 

A  firm  will  be  certified  eligible  to 
apply  for  adjustment  assistance  based 
upon  the  petition  for  certification  if 
EDA  determines,  imder  section  251(c)  of 
the  Trade  Act,  that: 

(a)  A  significant  number  or  proportion 
of  workers  in  such  firm  have  become 
totally  or  partially  separated,  or  are 
threatened  to  become  totally  or  partially 
separated; 

(b)  Either  sales  or  production,  or  both 
of  the  firm  have  decreased  absolutely;  or 
sales  or  production,  or  both  of  any 
article  that  accoimted  for  not  less  than 
25  percent  of  the  total  production  or 
sales  of  the  firm  during  the  12-month 
period  preceding  the  most  recent  12- 
month  period  for  which  data  are 
available  have  decreased  absolutely;  and 

(c)  Increases  of  imports  (absolute  or 
relative  to  domestic  production)  of 
articles  like  or  directly  competitive  with 
articles  produced  by  such  firm 
contributed  importantly  to  such  total  or 
partial  separation  or  threat  thereof,  and 
to  such  decline  in  sales  or  production; 
provided  that  imports  v«ll  not  be 
considered  to  have  contributed 
importantly  if  other  factors  were  so 
dominant,  acting  singly  or  in 
combination,  that  the  worker  separation 
or  threat  thereof,  or  decline  in  sales  or 
production  would  have  been  essentially 
the  same  irrespective  of  the  influence  of 
imports. 

§  315.10    Processing  petitions  for 
certification. 

(a)  Firms  are  encouraged  to  consult 
with  a  TAAC  or  EDA  for  guidance  and 
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assistance  in  the  preparation  of  their 
petitions  for  certification. 

(b)  A  firm  seeking  certification  shall 
complete  a  petition  {0MB  Control 
Nimiber  0610-0091)  in  the  form 
prescribed  by  EDA  with  the  following 
information  about  such  firm: 

(1)  Identification  and  description  of 
the  firm,  including  legal  form  of 
organization,  economic  history,  major 
ownership  interests,  officers,  directors, 
management,  parent  company, 
subsidiaries  or  affiliates,  and  production 
and  sales  facilities; 

(2)  Description  of  goods  and  services 
produced  and  sold; 

(3)  Description  of  imported  articles 
like  or  directly  competitive  with  those 
produced; 

(4)  Data  on  its  sales,  production  and 
employment  for  the  two  most  recent 
years; 

(5)  Copies  of  its  audited  financial 
statements,  or  if  not  available, 
unaudited  financial  statements  and 
Federal  income  tax  returns  forlhe  two 
most  recent  years; 

(6)  Copies  of  unemployment 
insurance  reports  for  the  two  most 
recent  years; 

(7)  Information  concerning  its  major 
customers  and  their  purchases;  and 

(8)  Such  other  information  as  EDA 
may  consider  material. 

(c)  EDA  shall  determine  whether  the 
petition  has  been  properly  prepared  and 
can  be  accepted.  Immediately  thereafter, 
EDA  shall  notify  the  petitioner  that  the 
petition  has  been  accepted  or  advise  the 
petitioner  that  the  petition  has  not  been 
accepted,  but  may  be  resubmitted  at  any 
time  without  prejudice  when  the 
specified  deficiencies  have  been 
corrected  and  the  resubmission  will  be 
treated  as  a  new  petition. 

(d)  A  notice  of  acceptance  of  a 
petition  shall  be  published  in  the 
Federal  Register. 

(e)  An  investigation  shall  be  initiated 
by  EDA  to  determine  whether  the 
petitioner  meets  requirements  set  forth 
in  section  251(c)  of  the  Trade  Act  and 

§  315.9  above.  The  investigation  can  be 
terminated  at  any  time  for  failure  to 
meet  such  requirements.  A  report  of  this 
investigation  shall  become  part  of  the 
record  upon  which  a  determination  of 
the  petitioner's  eligibility  to  apply  for 
adjustment  assistance  shall  be  made. 

(f)  A  petitioner  may  withdraw  a 
petition  for  certification  if  a  request  for 
withdrawal  is  received  by  EDA  before  a 
certification  determination  or  denial  is 
made.  Such  firm  may  submit  a  new 
petition  at  any  time  thereafter  in 
accordance  with  the  requirements  of 
this  section  and  §  315.9. 


(g)  Following  acceptance,  EDA  shall 
decide  what  action  to  take  on  petitions 
for  certification  as  follows: 

(1)  Make  a  determination  based  on  the 
record  as  soon  as  possible  after  all 
material  has  been  submitted.  In  no  event 
may  the  period  exceed  60  days  fi-om  the 
date  on  which  the  petition  was 
accepted;  and 

(2)  Either  certify  the  petitioner  eligible 
to  apply  for  adjustment  assistance  or 
deny  the  petition,  and  in  either  event 
EDA  shall  promptly  give  notice  of  the 
action  in  writing  to  the  petitioner.  A 
notice  to  the  petitioner  or  any  parties 
requesting  notice  as  specified  in 

§  315.10(d)  of  a  denial  of  a  petition  shall 
specify  the  reasons  upon  which  the 
denial  is  based.  If  a  petition  is  denied, 
the  petitioner  shall  not  be  entitled  to 
resubmit  its  petition  within  one  year 
from  the  date  of  the  denial.  At  the  time 
of  the  denial  of  a  petition  EDA  may 
waive  the  1-year  limitation  for  good 
cause. 

S  31 5.1 1    Hearings,  appeals  and  final 
determinations. 

(a)  Any  petitioner  may  appeal  to  EDA 
from  a  denial  of  certification  provided 
that  the  appeal  is  received  by  EDA  in 
VkTiting  by  personal  delivery  or  by 
registered  mail  within  60  days  from  the 
date  of  notice  of  denial  under 

§  315.10(g).  The  appeal  shall  state  the 
grounds  on  which  the  appeal  is  based, 
including  a  concise  statement  of  the 
supporting  facts  and  law.  The  decision 
of  EDA  on  the  appeal  shall  be  the  final 
determination  within  the  Department  of 
Commerce.  In  the  absence  of  an  appeal 
by  the  petitioner  under  this  paragraph, 
such  final  determination  shall  be 
determined  under  §  315.10(g). 

(b)  A  firm,  its  representative  or  any 
other  interested  domestic  party 
aggrieved  by  a  final  determination 
under  paragraph  (a)  of  this  section  may, 
within  60  days  after  notice  of  such 
determination,  begin  a  civil  action  in 
the  United  States  Court  of  International 
Trade  for  review  of  such  determination 
in  accordance  with  section  284  of  the 
Trade  Act  (19  U.S.C.  2395). 

(c)  EDA  will  hold  a  public  hearing  on 
an  accepted  petition  not  later  than  10 
days  after  the  date  of  publication  of  the 
Notice  of  Acceptance  in  the  Federal 
Register  if  requested  by  either  the 
petitioner  or  any  other  person  found  by 
EDA  to  have  a  substantial  interest  in  the 
proceedings,  under  procedures,  as 
follows: 

(1)  The  petitioner  and  other  interested 
persons  shall  have  an  opportunity  to  be 
present,  to  produce  evidence,  and  to  be 

heard; 

(2)  A  request  for  public  hearing  must 
be  delivered  by  hand  or  by  registered 


mail  to  EDA.  A  request  by  a  person 
other  than  the  petitioner  shall  contain: 

(i)  The  name,  address,  and  telephone 
number  of  the  person  requesting  the 
hearing;  and 

(ii)  A  complete  statement  of  the 
relationship  of  the  person  requesting  the 
hearing  to  the  petitioner  and  the  subject 
matter  of  the  petition,  and  a  statement 
of  the  nature  of  its  interest  in  the 
proceedings. 

(3)  If  EDA  determines  that  the 
requesting  party  does  not  have  a 
substantial  interest  in  the  proceedings,  a 
written  notice  of  denial  shall  be  sent  to 
the  requesting  party.  The  notice  shall 
specify  the  reasons  for  the  denial; 

(4)  EDA  shall  publish  a  notice  of  a 
public  hearing  in  the  Federal  Register, 
containing  the  subject  matter,  name  of 
petitioner,  and  date,  time  and  place  of 
hearing; 

(5)  EDA  shall  appoint  the  presiding 
officer  of  the  hearing  who  shall 
determine  all  procedural  questions; 

(6)  Procedures  for  requests  to  appear 
are  as  follows: 

(i)  Within  5  days  after  publication  of 
the  Notice  of  Public  Hearing  in  the 
Federal  Register,  each  party  wishing  to 
be  heard  must  file  a  request  to  appear 
with  EDA.  Such  request  may  be  filed  by: 

(A)  The  party  requesting  such  hearing; 

(B)  Any  other  party  with  substantial 
interest;  or 

(C)  Any  other  party  demonstrating  to 
the  satisfaction  of  the  presiding  officer 
that  it  should  be  allowed  to  be  heard. 

(ii)  The  party  filing  the  request  shall 
submit  the  names  of  the  witnesses  and 
a  summary  of  the  evidence  it  wishes  to 
present;  and 

(iii)  Such  requests  to  appear  may  be 
approved  as  deemed  appropriate  by  the 
presiding  officer. 

(7)  Witnesses  will  testify  in  the  order 
and  for  the  time  designated  by  the 
presiding  officer,  except  that  the 
petitioner  shall  have  the  opportunity  to 
make  its  presentation  first.  After 
testifying,  a  witness  may  be  questioned 
by  the  presiding  officer  or  his/her 
designee.  The  presiding  officer  may 
allow  any  person  who  has  been  granted 
permission  to  appear  to  question  the 
witnesses  for  the  purpose  of  assisting 
him/her  in  obtaining  relevant  and 
material  facts  on  the  subject  matter  of 
the  hearing; 

(8)  The  presiding  officer  may  exclude 
evidence  which  s/he  deems  improper  or 
irrelevant.  Formal  rules  of  evidence 
shall  not  be  applicable.  Documentary 
material  must  be  of  a  size  consistent 
with  ease  of  handling,  transportation, 
and  filing.  Large  exhibits  may  be  used 
during  the  hearing,  but  copies  of  such 
exhibits  must  be  provided  in  reduced 
size  for  submission  as  evidence.  Two 
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copies  of  all  documentary  evidence 
must  be  fumi$hed  to  the  presiding 
officer  during  the  hearing; 

(9)  Briefs  mpy  be  presented  to  the 
presiding  officer  by  parties  who  have 
entered  an  appearance.  Three  copies  of 
such  briefs  shall  be  filed  with  the 
presiding  officer  within  10  days  of  the 
completion  o^  the  hearing;  and 

(10)  Procedtires  for  transcripts  are  as 
follows: 

(i)  All  hearings  will  be  transcribed. 
Persons  interested  in  transcripts  of  the 
hearings  may  Inspect  them  at  the  U.S. 
Department  of  Commerce  in 
Washington,  DC,  or  purchase  copies  as 
provided  in  15  CFR  part  4,  PubUc 
Information;  Sfid 

(ii)  Confidential  business  information 
as  determined  by  EDA  shall  not  be  a 
part  of  the  transcripts.  Any  confidential 
business  infoi  mation  may  be  submitted 
directly  to  tha  presiding  officer  prior  to 
the  hearing.  Such  information  shall  be 
labeled  Confidential  Business 
Information,  j^or  the  purpose  of  the 
public  recordj  a  brief  description  of  the 
nature  of  the  %iformation  shall  be 
submitted  to  the  presiding  officer  diuing 
the  hearing. 


neanng.    i 
5.12    Temii 


S  31 5.1 2    Temf  nation  of  certification  and 
procadur*. 

(a)  Whenever  EDA  determines  that  a 
certified  firm  po  longer  requires 
adjustment  assistance  or  for  other  good 
cause,  EDA  will  terminate  the 
certification  a^id  promptly  publish 
notice  of  such  termination  in  the 
Federal  Register.  The  termination  will 
take  effect  on  ^le  date  specified  in  the 
Notice.  ' 

(b)  EDA  sha|l  immediately  notify  the 
petitioner  and  shall  state  the  reasons  for 
such  termination. 

§315.13    Losajof  carttfication  banaflts. 

A  firm  may  fail  to  obtain  benefits  of 
certification,  regardless  of  whether  its 
certification  ia  terminated  for  any  of  the 
following  rea^ns: 

(a)  Failure  ti)  submit  an  acceptable 
adjustment  proposal  within  2  years  after 
date  of  certification.  While  approval  of 
an  adjustment!  P''°P°^1  ™^y  occur  after 
the  expiration]  of  such  2-year  period,  an 
acceptable  adjustment  proposal  must  be 
submitted  before  such  expiration; 

(b)  Failure  tp  submit  docimientation 
necessary  to  start  implementation  or 
modify  its  request  for  adjustment 
assistance  consistent  with  its 
adjustment  proposal  within  6  months 
after  approval!  of  the  adjustment 
proposal  and  t  years  have  elapsed  since 
the  date  of  ceBtification.  If  the  firm 
anticipates  that  a  longer  period  will  be 
required  to  submit  documentation,  such 
longer  period  should  be  indicated  in  its 


adjustment  proposal.  If  the  firm 
becomes  unable  to  submit  its 
documentation  within  the  allowed  time, 
it  should  notify  EDA  in  writing  of  the 
reasons  for  the  delay  and  submit  a  new 
schedule.  EDA  has  the  discretion  to 
accept  or  refuse  a  new  schedule; 

(c)  If  the  firm's  request  for  adjustment 
assistance  has  been  denied,  the  time 
period  allowed  for  the  submission  of 
any  documentation  in  support  of  such 
request  has  expired,  and  2  years  have 
elapsed  since  the  date  of  certification;  or 

(d)  Failure  to  diUgently  pursue  an 
approved  adjustment  proposal,  and  2 
years  have  elapsed  since  the  date  of 
certification. 

Subpart  D — Assistance  to  Industries 

§  31 5.1 4    Assistanca  to  firma  in  import- 
impacted  Induatrias. 

(a)  Whenever  the  International  Trade 
Commission  makes  an  affirmative 
finding  under  section  202(B)  of  the 
Trade  Act  that  increased  imports  are  a 
substantial  cause  of  serious  injury  or 
threat  thereof  with  respect  to  an 
industry,  EDA  shall  provide  to  the  firms 
in  such  industry,  assistance  in  the 
preparation  and  processing  of  petitions 
and  applications  for  benefits  under 
programs  which  may  faciUtate  the 
orderly  adjustment  to  import 
competition  of  such  firms. 

(b)  EDA  may  provide  technical 
assistance,  on  such  terms  and 
conditions  as  EDA  deems  appropriate 
for  the  establishment  of  industry  wide 
programs  for  new  product  development, 
new  process  development,  export 
development  or  other  uses  consistent 
with  the  purposes  of  this  part. 

(c)  Expenmtures  for  technical 
assistance  under  this  section  may  be  up 
to  $10,000,000  annually  per  industry 
and  shall  be  made  under  such  terms  and 
conditions  as  EDA  deems  appropriate. 

PART  316— GENERAL 
REQUIREMENTS  FOR  FINANCIAL 
ASSISTANCE 


316.1 
316.2 
316.3 
316.4 
316.5 


Envirooment. 
Excess  capacity. 
Nonrelocation. 
Procedures  in  disaster  areas. 
Project  servicing  for  loans  and  loan 
guarantees. 

316.6  Public  information. 

316.7  Relocation  assistance  and  land 
acquisition  policies. 

316.8  Additional  requirements;  Federal 
p)olicies  and  procedures. 

316.9  Amendments  and  changes. 

316.10  Preapproval  award  costs. 

316.11  Intergovernmental  review  of  projects 
under  EDA's  public  works,  economic 
adjustment,  planning,  local  technical 
assistance,  and  university  center 
programs. 


316.12  Fees  for  paying  attorneys  and 
consultants. 

316.13  Economic  development  information 
clearinghouse. 

316.14  Project  administration,  operation, 
and  maintenance. 

316.15  Maintenance  of  standards. 

316.16  Records  and  audits. 

316.17  Acceptance  of  certifications  by 
applicants. 

316.18  Reports  by  recipients. 

316.19  Project  administration  by  districts. 
Authority:  42  U.S.C.  3211;  19  U.S.C.  2391, 

et  seq.;  Department  of  Commerce 
Organization  Order  10—4. 

§316.1    Environment 

(a)  The  piu-pose  of  this  section  is  to 
ensure  proper  environmental  review  of 
EDA's  actions  under  PWEDA  and  the 
Trade  Act  and  to  comply  with  the 
Federal  environmental  statutes  and 
regulations  in  making  a  determination 
that  balances  economic  development 
and  environmental  enhancement  and 
mitigates  adverse  enviroiunental 
impacts  to  the  extent  possible. 

(b)  Environmental  assessments  of 
EDA  actions  will  be  conducted  in 
accordance  with  the  statutes, 
regulations,  and  Executive  Orders  Usted 
below.  This  list  will  be  supplemented 
and  modified,  as  applicable,  in  EDA's 
annual  FY  NOFA. 

(1)  Requirements  under  the  National 
Environmental  Pohcy  Act  of  1969 
(NEPA),  Pub.  L.  91-190,  as  amended,  42 
U.S.C.  4321  et  seq.  as  implemented 
under  40  CFR  parts  1500  et  seq. 
including  the  following: 

(i)  The  implementing  regulations  of 
NEPA  require  EDA  to  provide  public 
notice  of  the  availability  of  project 
specific  environmental  documents  such 
as  environmental  impact  statements, 
environmental  assessments,  findings  of 
no  significant  impact,  records  of 
decision  etc.,  to  the  affected  public  as 
specified  in  40  CFR  1506.6(b);  and 

(ii)  Depending  on  the  project  location, 
environmental  information  concerning 
specific  projects  can  be  obtained  from 
the  Environmental  Officer  in  the 
appropriate  Washington,  D.C.  or 
regional  office  listed  in  the  NOFA; 

(2)  Clean  Air  Act,  Pub.  L.  88-206  as 
amended,  42  U.S.C.  7401  et.  seq.; 

(3)  Clean  Water  Act  (Federal  Water 
Pollution  Control  Act),  c.  758,  62  Stat. 
1152  as  amended,  33  U.S.C.  1251  et. 
seq.; 

(4)  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  Pub.  L.  96-510, 
as  amended,  42  U.S.C.  9601  et.  seq.  and 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
Pub.  L.  99-499,  as  amended; 

(5)  Floodplain  Management  Executive 
Order  11988  (May  24,  1977); 
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(6)  Protection  of  Wetlands  Executive 
Order  11990  (May  24.  1977); 

(7)  Resource  Conservation  and 
Recovery  Act  of  1976,  Pub.L.  94-580  as 
amended.  42  U.S.C.  6901  et  seq.; 

(8)  Historical  and  Archeological  Data 
Preservation  Act,  Pub.  L.  86-523.  as 
amended.  16  U.S.C.  §469a-l  et.  seq.; 

(9)  National  Historic  Preservation  Act 
of  1966.  Pub.  L.  89-665.  as  amended.  16 
U.S.C.  §470  et.  seq.; 

(10)  Endangered  Species  Act  of  1973. 
Pub.  L.  93-205,  as  amended.  16  U.S.C. 
§1531  et.  seq.; 

(11)  Coastal  Zone  Management  Act  of 

1972.  Pub.  L.  92-583,  as  amended,  16 
U.S.C.  §1451  et.  seq.; 

(12)  Flood  Disaster  Protection  Act  of 

1973,  Pub.  L.  93-234,  as  amended,  42 
U.S.C.  §  4002  et  seq.; 

(13)  Safe  Drinking  Water  Act  of  1974, 
Pub.  L.  92-523,  as  amended,  42  U.S.C. 
§  300f-j26; 

(14)  Wild  and  Scenic  Rivers  Act,  Pub. 
L.  90-542,  as  amended,  16  U.S.C.  §  1271 
et  seq.; 

(15)  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  Executive  Order  12898 
(February  11,  1994); 

(16)  Farmland  Protection  Policy  Act, 
Pub.  L.  97-98,  as  amended,  7  U.S.C. 
§4201  et  seq.;  and 

(17)  Other  Federal  Environmental 
Statutes  and  Executive  Orders  as 
applicable. 

§  31 6.2    Excess  capacity. 

(a)  Definitions.  For  purposes  of  this 
section  only  the  following  definitions 
apply: 

Beneficiary  means  a  firm  or  group  of 
firms,  enterprise  or  organization  (public 
or  private)  that  provides  a  commercial 
product  or  service  and  that  benefits 
from  an  EDA-assisted  project. 

Capacity  means  the  maximum 
amount  of  a  product  or  service  that  can 
be  supplied  to  the  market  area  over  a 
sustained  period  by  existing  enterprises 
through  the  use  of  present  facilities  and 
customary  work  schedules  for  the 
industry. 

Commercial  product  or  service  means 
a  product  or  service  that  competes  with 
other  providers  of  the  same  kinds  of 
product  or  service. 

Demand  means  the  actual  quantity  of 
a  commercial  product  or  service  that 
users  are  willing  to  purchase  in  the 
market  area  served  by  the  intended 
beneficiary  of  the  EDA  assisted  project. 

Efficient  capacity  means  that  part  of 
capacity  derived  from  the  use  of 
contemporary  structures,  machinery  and 
equipment,  designs,  and  technologies. 

Existing  competitive  enterprise  means 
an  established  operation  which  either 
produces  or  delivers  the  same  kind  of 


commercial  product  or  service  to  all  or 
a  substantial  part  of  the  market  area 
served  by  the  intended  beneficiary  of 
the  EDA  assisted  project. 

Firm  means  any  enterprise  which 
produces  or  sells  a  commercial  product 
or  service. 

Market  Area  means  the  geographic 
area  within  which  commercial  products 
or  services  compete  for  purchase  by 
customers. 

Product  or  service  means  a  good, 
material,  or  commodity,  or  the 
availability  of  a  service  or  facility. 

Section  208  means  section  208  of 
PWEDA. 

(1)  A  section  208  study  is  a  detailed 
economic  analysis/evaluation  of 
competitive  impact. 

(2)  A  section  208  report  is  a  summary 
of  supply/demand  factors. 

(3)  A  section  208  exemption  may 
apply  to  a  project  having  one  or  more 
of  the  characteristics  listed  in  paragraph 
(e)  of  this  section. 

(b)  Under  section  208: 

(1)  No  financial  assistance  under 
PWEDA  shall  be  extended  to  any  project 
when  the  result  would  be  to  increase  the 
production  of  products  or  services  when 
there  is  not  sufficient  demand  for  such 
products  or  services,  to  employ  the 
efficient  capacity  of  existing  competitive 
commercial  or  industrial  enterprises; 
and 

(2)  When  EDA  considers  extending 
assistance  for  a  project  that  benefits  a 
firm  or  industry  that  provides  a 
commercial  product  or  service,  the 
beneficiary  is  subject  to  a  208  report, 
study,  or  exemption,  resulting  in  a 
finding  that  the  project  will  or  will  not 
violate  section  208.  A  section  208  study 
or  report  is  required,  except  as  provided 
in  paragraph  (e)  of  this  section. 

(c)  The  following  procedures  shall  be 
followed  to  the  extent  necessary  to 
provide  EDA  with  sufficient  information 
to  prepare  a  208  study  or  report: 

(1)  The  beneficiary  shall  submit,  as 
early  as  possible,  the  following 
information  with  regard  to  each 
commercial  product  or  service  affected 
by  the  project: 

(i)  A  detailed  description  of  the 
commercial  product  or  service; 

(ii)  Current  and  projected  amount  and 
value  of  annual  sales  or  receipts; 

(iii)  Market  area;  and 

(iv)  Name  of  other  suppliers  and 
amount  of  commercial  product  or 
service  presently  available  in  the  market 
area. 

(2)  If  the  beneficiary  has  conducted  or 
commissioned  a  relevant  market  study, 
it  shall  be  made  available  to  EDA  as 
early  as  possible,  for  possible  use  by 
EDA  in  the  208  study  or  report. 

(d)  A  section  208  report  will  form  an 
acceptable  basis  on  which  to  make  a 


section  208  compliance  finding  when 
the  beneficiary's  projected  new  or 
additional  annual  output  is  less  than 
one  percent  of  the  last  recorded  annual 
output  in  the  market  area,  or  when  it  is 
otherwise  apparent  that  a  208  study  is 
not  required  to  determine  that  the 
project  will  not  violate  section  208. 

(e)  Unless  EDA  determines  that 
circumstances  require  a  section  208 
study  or  report,  EDA  will  make  a 
finding  of  compliance  with  section  208 
without  doing  a  section  208  report  or 
study  for  those  projects  which  have  one 
or  more  of  the  following  characteristics: 

(1)  The  project  is  primarily  for  the  use 
and  benefit  of  the  community  as  a 
whole  without  contributing  to  a  new  or 
significantly  expanded  output  of 
commercial  products  or  services; 

(2)  The  project  will  not  contribute 
directly  to  the  production  or 
distribution  of  new  or  expanded  output 
of  commercial  products  or  services,  to 
any  significant  degree; 

l3)  The  project  will  replace  or  restore 
capacity  recently  destroyed  by  flood, 
fire,  wind,  or  other  natural  disaster, 
without  contributing  to  significant 
expansion  of  the  previously  existing 
supply  of  the  same  kinds  of  commercial 
products  or  services; 

(4)  The  project  will  assure  the 
retention  of  physical  capacity  and/or 
employment  without  significantly 
expanding  the  existing  supply  of 
commercial  products  or  services; 

(5)  The  project  jvill  assure  the 
reopening  of  facilities  closed  within  two 
years  of  the  date  of  reopening,  if  the 
facility  will  provide  the  same  kinds  of 
products  or  services  as  previously 
provided,  without  a  significant  increase 
in  output; 

(6)  The  project  will  replace,  rebuild  or 
modernize,  within  the  same  labor 
market  area,  facilities  which  within  the 
previous  two  years  have  been,  or  are  to 
be,  displaced  by  official  governmental 
action,  without  a  change  in  the  kind  or 
significant  increase  in  output  of  the 
commercial  product  or  service 
previously  provided; 

(7)  The  project  assures  completion  of 
a  project  previously  assisted  by  EDA, 
where  further  funding  is  required 
because  of  revised  project  cost 
estimates,  rather  than  for  additional 
productive  capacity; 

(8)  The  project  is  wholly  or  primarily 
for  planning,  technical  assistance, 
research,  evaluation,  other  studies,  or 
for  the  training  of  workers,  and  not  for 
the  benefit  of  a  firm  or  industry  that 
produces  a  commercial  product  or 
service;  or 

(9)  No  firm  benefitted  by  the  project 
will  u:.3  50  percent  or  more  of  any  EDA- 
financcd  service  or  facility. 
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$316.3    Non^elocation. 

(a)  General  requirements  for 
nonrelocatic  n  for  funding  under 
PWEDA  are  as  follows: 

(1)  EDA  fi  lancial  assistance  will  not 
be  used  to  ai  sist  employers  who  transfer 
jobs  from  on  s  commuting  area  to 
another.  A  c  jmmuting  area  ("area")  is 
that  area  del  ned  by  the  distance  people 
travel  to  woi  k  in  the  locality  of  the 
project  recei  dng  EDA  financial 
assistance; 

(2)  Every  « pplicant  for  EDA  financial 
assistance  has  an  affirmative  duty  to 
inform  EDA  of  any  employer  who  will 
benefit  from  such  assistance  who  will 
transfer  jobs  (not  persons)  in  connection 
with  the  ED  A  grant; 

(3)  EDA  w  11  determine  compliance 
with  this  re<]  uirement  prior  to  grant 
award  based  upon  information  provided 
by  the  applicant  during  the  project 
selection  process;  and 

(4)  Each  applicant  and  identified 
primary  ben  sficiary  of  EDA  assistance, 
which  for  purposes  of  this  section 
means  an  en  ity  providing  economic 
justification  for  the  project,  must  submit 
its  certificatian  of  compliance  with  this 
section,  and  other  applicable 
information  ts  determined  by  EDA. 

(b)  The  nohrelocation  requirements 
stated  in  par  igraph  (a)  of  this  section 
shall  not  app  ly  to  businesses  which: 

(1)  Relocatjed  to  the  area  prior  to  the 
plicant's  request  for  EDA 


date  of  the  a 
assistance; 
(2)  Have 
area  primari 


ved  or  will  move  into  the 
for  reasons  which  have 
no  connection  to  the  EDA  assistance; 

(3)  Will  e^^iand  employment  in  the 
area  where  tike  project  is  to  be  located 
substantially  beyond  employment  in  the 
area  in  which  the  business  had 
originally  bem  located; 

(4)  Are  rel(  icating  from 
technologica  ly  obsolete  facilities  to  be 
competitive; 

(5)  Are  exf  anding  into  the  new  area 
by  adding  a  I  ranch,  affiliate,  or 
subsidiary  w  lile  maintaining 
emplojnment  levels  in  the  old  area  or 
areas;  or 

(6)  Are  det  srmined  by  EDA  to  be 
exempt. 

$  31 6.4    Proc(  idures  in  Disaster  Areas. 

When  non'  statutory  EDA 
administrati\  e  or  procedural  conditions 
for  financial  issistance  awards  cannot 
be  met  by  ap  jlicants  under  PWEDA  as 
the  result  of  u  disaster,  EDA  may  waive 
such  conditions. 


S  316.5 
loan 


Proiect  servicing  for  loans  and 


guarantei  »s. 


EDA  will 
borrowers 
EDA  loans  add/or 


p  rovide  project  servicing  to 
lenders  who  received 
guaranteed  loans 


;  and 


under  any  programs  administered  by 
EDA.  This  includes  but  is  not  limited  to 
loans  under  PWEDA  prior  to  the 
effective  date  of  Public  Law  105-393, 
the  Trade  Act  and  the  Community 
Emergency  Drought  Relief  Act  of  1977. 

(a)  EDA  will  continue  to  monitor  such 
loans  and  guarantees  in  accordance  with 
the  loan  or  guarantee  program. 

(b)  Borrowers/lenders  shall  submit  to 
EDA  any  requests  for  modifications  of 
their  agreements  with  EDA.  EDA  shall, 
in  accordance  with  applicable  laws  and 
policies,  including  the  Federal  Credit 
Reform  Act  of  1990  (2  U.S.C.  661c(e)), 
consider  and  respond  to  such 
modification  requests. 

(c)  In  the  event  that  EDA  determines 
it  necessary  or  desirable  to  take  actions 
to  protect  or  further  the  interests  of  EDA 
in  connection  with  loans  or  guarantees 
made  or  evidences  of  indebtedness 
purchased,  EDA  may: 

(1)  Assign  or  sell  at  public  or  private 
sale,  or  otherwise  dispose  of  for  cash  or 
credit,  in  its  discretion  and  upon  such 
terms  and  conditions  as  it  shall 
determine  to  be  reasonable,  any 
evidence  of  debt,  contract,  claim, 
personal  or  real  property,  or  security 
assigned  to  or  held  by  it  in  connection 
with  financial  assistance  extended; 

(2)  Collect  or  compromise  all 
obligations  assigned  to  or  held  by  it  in 
connection  with  EDA  financial 
assistance  projects  until  such  time  as 
such  obligations  may  be  referred  to  the 
Attorney  General  for  suit  or  collection; 
and 

(3)  Take  any  and  all  other  actions 
determined  by  it  to  be  necessary  or 
desirable  in  purchasing,  servicing, 
compromising,  modifying,  liquidating, 
or  otherwise  administratively  dealing 
with  or  realizing  on  loans  or  guaranties 
made  or  evidences  of  indebtedness 
purchased. 

§316.6    Public  Information. 

The  rules  and  procedures  regarding 
public  access  to  the  records  of  the 
Economic  Development  Administration 
are  found  at  15  CFR  part  4. 

§  31 6.7    Relocation  assistance  and  land 
acquisition  policies. 

Recipients  of  EDA  financial  assistance 
under  PWEDA  and  the  Trade  Act  (States 
and  political  subdivisions  of  States  and 
non-profits  as  applicable)  are  subject  to 
requirements  set  forth  at  15  CFR  part  11. 

§316.8    Additional  requirements;  Federal 
policies  and  procedures. 

Recipients,  as  defined  under  §  314.2 
of  this  chapter,  are  subject  to  all  Federal 
laws  and  to  Federal,  Department  of 
Commerce,  and  EDA  policies, 
regulations,  and  procedures  applicable 


to  Federal  financial  assistance  awards, 
including  15  CFR  part  24,  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments,  or  15  CFR  part 
14,  Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  With  Institutions  of  Higher 
Education,  Other  Non-Profit  and 
Commercial  Organizations,  whichever  is 
applicable. 

§  31 6.9    Amendments  and  changes. 

(a)  Requests  by  recipients  for 
amendments  to  a  grant  shall  be 
submitted  in  writing  to  EDA  for 
approval,  and  shall  contain  such 
information  and  documentation 
necessary  to  justify  the  request. 

(b)  Any  changes  made  without 
approval  by  EDA  are  made  at  grantee's 
own  risk  of  suspension  or  termination  of 
the  project. 

(c)  Changes  of  project  scope  after  the 
time  the  project  grant  funds  could  be 
obligated  will  not  be  approved  by  EDA. 
In  most  cases,  project  grant  funds 
cannot  be  obligated  after  September  30 
of  the  fiscal  year  the  grant  is  awarded. 

§  31 6. 1 0    Preapproval  award  costs. 

Project  activities  carried  out  before 
approval  of  an  application  by  EDA  are 
carried  out  at  the  sole  risk  of  the 
applicant.  Such  activity  could  result  in 
rejection  of  such  project  application,  the 
disallowance  of  costs,  or  other  adverse 
consequences  as  a  result  of  non- 
compliance with  Federal  requirements, 
including,  but  not  limited  to,  civil  rights 
requirements.  Federal  labor  standards, 
or  Federal  environmental,  historic 
preservation  or  related  requirements. 

§  31 6. 1 1    Intergovernmental  review  of 
projects  under  EDA's  public  works, 
economic  adjustment,  planning,  local 
technical  assistance,  and  university  center 
programs. 

(a)  When  the  applicant  is  not  a  State, 
Indian  tribe  or  other  general-purpose 
governmental  authority,  the  applicant 
must  afford  the  appropriate  general 
purpose  local  governmental  authority  of 
the  area  a  minimum  of  15  days  in  which 
to  review  and  comment  on  the  proposed 
project.  The  applicant  shall  furnish  with 
the  application  a  copy  of  such 
comments,  or  a  statement  of  the  efforts 
made  to  obtain  them  together  with  an 
explanation  of  the  actions  taken  to 
address  any  comments  received. 

(b)  Applicants  as  appropriate,  must 
also  give  State  and  local  governments  a 
reasonable  opportunity  to  review  and 
comment  on  the  proposed  project  if  the 
State  has  a  Single  Point  of  Contact 
review  process,  including  comments 
fi'om  areawide  planning  organizations  in 
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metropolitan  areas  as  provided  for  in  15 
CFR  part  13. 

§  316.12    Fees  for  paying  attorneys  and 
consultants. 

Grant  funds  must  not  be  used  directly 
or  indirectly  to  pay  for  attorney's  or 
consultant's  fees  in  connection  with 
obtaining  grants  and  contracts  for 
projects  funded  under  PWEDA. 

§316.13    Economic  development 
Information  clearinghouse. 

EDA  will  provide  assistance  and 
information  as  follows: 

(a)  Maintain  a  central  information 
clearinghouse  on  matters  relating  to 
economic  development,  economic 
adjustment,  disaster  recovery,  defense 
conversion,  and  trade  adjustment 
programs  and  activities  of  the  Federal 
and  State  governments,  including 
political  subdivisions  of  States; 

(b)  Assist  potential  and  actual 
applicants  for  economic  development, 
economic  adjustment,  disaster  recovery, 
defense  conversion,  and  trade 
adjustment  assistance  under  Federal, 
State,  and  local  laws  in  locating  and 
applying  for  the  assistance;  and 

(c)  Assist  areas  described  in  §  301.2(b) 
and  other  areas  by  providing  to 
interested  persons,  commimities, 
industries,  and  businesses  in  the  areas 
any  technical  information,  market 
research,  or  other  forms  of  assistance, 
information,  or  advice  that  would  be 
useful  in  alleviating  or  preventing 
conditions  of  excessive  unemployment 
or  imderemployment  in  the  areas. 

§  316.14    Project  administration,  operation, 
and  maintenance. 

EDA  shall  approve  Federal  assistance 
under  PWEDA  only  if  satisfied  that  the 
project  for  which  Federal  assistance  is 
granted  vdll  be  properly  and  efficiently 
administered,  operated,  and  maintained. 

§  316.15    Maintenance  of  standards. 

In  accordance  with  sec.  602  of 
PWEDA  all  laborers  and  mechanics 
employed  by  contractors  or 
subcontractors  on  public  projects 
assisted  by  EDA  under  PWEDA  shall  be 
paid  in  accordance  with  the  Davis- 
Bacon  Act,  as  amended  (40  U.S.C.  276a- 
276a-5). 

§  316.16    Records  and  audits. 

(a)  Each  recipient  of  Federal 
assistance  under  PWEDA  shall  keep 
such  records  as  the  Secretary  shall 
require,  including  records  that  fully 
disclose — 

(1)  The  amount  and  the  disposition  by 
the  recipient  of  the  proceeds  of  the 
assistance; 


(2)  The  total  cost  of  the  project  in 
connection  with  which  the  assistance  is 
given  or  used; 

(3)  The  amount  and  nature  of  the 
portion  of  the  cost  of  the  project 
provided  by  other  sources;  and 

(4)  Such  other  records  as  will 
facilitate  an  effective  audit. 

(b)  Access  to  books  for  examination 
and  audit — The  Secretary,  the  Inspector 
General  of  the  Department,  and  the 
Comptroller  General  of  the  United 
States,  or  any  duly  authorized 
representative,  shall  have  access  for  the 
purpose  of  audit  and  examination  to  any 
books,  dociunents,  papers,  and  records 
of  the  recipient  that  relate  to  assistance 
received  under  PWEDA. 

§  31 6. 1 7    Acceptance  of  certifications  by 
applicants. 

EDA  will  accept  an  applicant's 
certifications,  accompanied  by  evidence 
satisfactory  to  EDA,  that  the  applicant 
meets  the  requirements  of  PVVEDA.  Each 
applicant  must  include  in  such 
evidence  satisfactory  information  that 
any  non-Federal  funds  (or  eligible 
Federal  funds)  required  to  match  the 
EDA  share  of  project  costs  are 
committed  to  the  project  and  will  be 
available  as  needed. 

$316.18    Reports  by  recipient*. 

(a)  In  general,  each  recipient  of 
assistance  under  PWEDA  must  submit 
reports  to  EDA  at  such  intervals  and  in 
such  manner  as  EDA  shall  require, 
except  that  no  report  shall  be  required 
to  be  submitted  more  than  10  years  after 
the  date  of  closeout  of  the  assistance 
award. 

(b)  Each  report  must  contain  an 
evaluation  of  the  effectiveness  of  the 
economic  assistance  provided  in 
meeting  the  need  that  the  assistance  was 
designed  to  address  and  in  meeting  the 
objectives  of  PWEDA 

§  316.19    Project  administration  by  District 
organization. 

When  an  Economic  Development 
District  is  not  a  recipient  or  co-recipient 
of  an  award  for  a  project  involving 
construction,  the  District  organization 
may  administer  the  project  for  such 
recipient  if  the  following  conditions  are 
met,  as  determined  by  EDA: 

(a)  The  recipient  has  requested  (either 
in  the  appHcation  or  by  separate  written 
request)  that  the  district  organization  for 
the  area  in  which  the  project  is  located 
perform  the  project  administration; 

(b)  The  recipient  certifies  and  EDA 
finds  that: 

(1)  Administration  of  the  project  is 
beyond  the  capacity  of  the  recipient's 
current  staff  to  perform  and  would 
require  hiring  additional  staff  or 
contracting  for  such  services. 


(2)  No  local  organization/business 
exists  that  would  be  able  to  administer 
the  project  in  a  more  efficient  or  cost- 
effective  manner  than  the  staff  of  the 
district,  and 

(3)  The  staff  of  the  district  would 
administer  the  project  themselves, 
without  subcontracting  the  work  out; 

(c)  EDA  approves  the  request  either  by 
approving  the  application  in  which  the 
request  is  made,  or  by  separate  specific 
written  approval;  and 

(d)  The  allowable  costs  for  the 
administration  of  the  project  by  the 
district  organization  staff  will  not 
exceed  the  customary  and  reasonable 
amount  that  would  be  allowable  if  the 
district  were  the  recipient. 

PART  317— CIVIL  RIGHTS 

Sec. 

317.1    Civil  rights. 

Authority:  42  U.S.C.  3211;  Department  of 
Commerce  Organization  Order  10-4. 

§317.1    Civil  rights. 

(a)  Discrimination  is  prohibited  in 
programs  receiving  federal  financial 
assistance  from  EDA  in  accordance  with 
the  following  authorities: 

(1)  Section  601  of  Title  VI  of  the  Civil 
Rights  Act  of  1964,  codified  at  42  U.S.C. 
2000d  etseq.  (proscribing 
discrimination  on  the  basis  of  race, 
color,  or  national  origin),  and  the 
Department  of  Commerce's 
implementing  regulations  found  at  15 
CFR  part  8; 

(2)  42  U.S.C.  3123  (proscribing 
discrimination  on  the  basis  of  sex); 

(3)  29  U.S.C.  794.  as  amended,  and 
the  Department  of  Commerce's 
implementing  regulations  found  at  15 
CFR  part  8b  (proscribing  discrimination 
on  the  basis  of  disabilities); 

(4)  42  U.S.C.  6101,  as  amended,  and 
the  Department  of  Commerce's 
implementing  regulations  found  at  15 
CFR  part  20;  and 

(5)  Other  Federal  statutes,  regulations 
and  Executive  Orders  as  applicable. 

(b)  Definitions: 

(1)  Other  Parties  means,  as  an 
elaboration  of  the  definition  in  15  CFR 
part  8,  entities  which,  or  which  are 
intended  to  create  and/or  save  15  or 
more  permanent  jobs  as  a  resuU  of  EDA 
assistance  provided  that  they  are  also 
either  specifically  named  in  the 
application  as  benefitting  from  the 
project,  or  are  or  will  be  located  in  an 
EDA  building,  port,  facility,  or 
industrial,  commercial  or  business  park 
prior  to  EDA's  final  disbursement  of 
funds  awarded  for  the  project. 

(2)  Additional  definitions  are 
provided  in  EDA's  Civil  Rights 
Gu' defines  and  15  CFR  part  8. 
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(c)  All  recipients  of  EDA  financial 
assistance  inder  PVVEDA  and  the  Trade 
Act,  and  Olher  Parties  are  required  to 
submit  the  following  to  EDA: 

(1)  Writtan  assurances  that  they  will 
comply  wiln  Department  of  Commerce 
and  EDA  rejgulations,  and  such  other 
requiremenlts  as  may  be  applicable, 
prohibiting]  discrimination; 

(2)  Empliiyment  data  in  such  form 
and  manner  as  determined  by  EDA; 

(3)  Information  on  civil  rights  status 
and  involvament  in  charges  of 
discriminallon  in  employment  or  the 
provision  of  services  during  the  2  years 
previous  to  the  date  of  submission  of 
such  data  a(  follows: 

(i)  Descrijjtion  of  the  status  of  any 
lawsuits,  complaints  or  the  results  of 
compliance!  reviews;  and 

(ii)  Statement  indicating  any 
administrative  findings  by  a  Federal  or 
State  agency. 

(4)  Whenever  deemed  necessary  by 
EDA  to  determine  that  applicants  and 
other  partiefe  are  in  compliance  with 
civil  rights  Regulations,  such  applicants 
and  other  parties  shall  submit 
additional  informatioD  in  the  form  and 
manner  requested  by  EDA;  and 

(5)  In  addjition  to  employment  record 
requiremenjs  found  in  15  CFR  8.7, 
complete  records  on  all  employees  and 
applicants  for  employment,  including 
information)  on  race,  sex,  national 
origin,  age,  education  and  job-related 
criteria  mu^  be  retained  by  employers. 

(d)  To  enable  EDA  to  determine  that 
there  is  no  iiscrimination  in  the 
distribution]  of  benefits  in  projects 
which  provide  service  benefits,  in 
addition  to  requirements  listed  in 
paragraph  (t)  of  this  section,  applicants 
are  requireq  to  submit  any  other 
informationj  EDA  may  deem  necessary 
for  such  determination. 


(e)  EDA  assisted  planning 
organizations  must  meet  the  following 
requirements: 

(1)  For  the  selection  of 
representatives,  EDA  expects  planning 
organizations  and  OEDP  Committees  to 
take  appropriate  steps  to  ensure  that 
there  is  adequate  representation  of 
minority  and  low-income  populations, 
women,  people  with  disabilities  and 
Federal  and  State  recognized  American 
Indian  tribes  and  that  such 
representation  is  accomplished  in  a 
nondiscriminatory  manner;  and 

(2)  EDA  assisted  plaiming 
organizations  and  OEDP  Committees 
shall  take  appropriate  steps  to  ensure 
that  no  individual  will  be  subject  to 
discrimination  in  employment  because 
of  their  race,  color,  national  origin,  sex, 
age  or  disability. 

(f)  Reporting  and  other  procedural 
matters  are  set  forth  in  15  CFR  parts  8, 
8(b),  8(c),  and  20  and  the  Civil  Rights 
Guidelines  which  are  available  from 
EDA's  Regional  Offices.  See  part  300  of 
this  chapter. 

PART  318— EVALUATIONS  OF 
UNIVERSITY  CENTERS  AND 
ECONOMIC  DEVELOPMENT 
DISTRICTS 

318.1  University  Center  performance 
evaluations. 

318.2  Economic  Development  District 
performance  evaluations. 

Authority:  42  U.S.C.  3211;  Department  of 
Commerce  Organization  Order  10-4. 

§  31  &  1    University  Center  performance 
evaluations. 

(a)  EDA  will  evaluate  the  performance 
of  each  University  Center.  EDA  will: 

(1)  Evaluate  each  University  Center  at 
least  once  every  three  years; 

(2)  Assess  the  University  Center's 
contribution  to  providing  technical 


assistance,  conducting  applied  research, 
and  disseminating  project  results,  in 
accordance  with  the  scope(s)  of  work 
funded  during  the  evaluation  period; 
and 

(3)  For  peer  review,  ensure  the 
participation  of  at  least  one  other 
University  Center,  as  appropriate,  in  the 
evaluation. 

(b)  The  purpose  of  the  evaluations  of 
University  Centers  is  to  determine 
which  centers  are  performing  well  and 
are  worthy  of  continued  grant  assistance 
from  EDA,  and  which  should  not 
receive  continued  assistance,  so  that 
ujiiversity  centers  that  have  not 
previously  received  assistance  may 
receive  EDA  assistance. 

§  31 8.2    Economic  Development  District 
performance  evaluations. 

EDA  will  evaluate  the  performance  of 
each  Economic  Development  District. 
EDA  will: 

(a)  Evaluate  each  Economic 
Development  District  at  least  once  every 
three  years; 

(b)  Assess  the  Economic  Development 
District's  management  standards, 
financial  accountability,  and  program 
performance  in  accordance  with  the 
current  instructions  for  Economic 
Development  District  performance 
appraisals;  and 

(c)  For  peer  review,  ensure  the 
participation  of  at  least  one  other 
Economic  Development  District 
organization,  as  appropriate,  in  the 
evaluation. 

Dated:  January  20, 1999. 

Phillip  A.  Singennan, 

Assistant  Secretary.  Economic  Development 
Administration. 

(FR  Doc.  99-1983  Filed  1-26-99;  12:31  pml 
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ENVIRONMENTAL  PROTECTION 
AGENCY     : 

40  CFR  Pari  ^^ 
[FRL-6215-li 
RIN  2040-Ad||4 

Effluent  Lln^ltations  Guidelines  and 
New  Source  Performance  Standards 
for  Synttietic-Based  and  Other  Non- 
Aqueous  Drilling  Fluids  in  the  Oil  and 
Gas  Extraction  Point  Source  Category 

AGENCY:  En\rironmental  Protection 
Agency  (EPA). 
ACTION:  Prodosed  rule. 


'i 


SUMMARY:  Tl|is  proposed  rule  would 
amend  the  tichnology-based  effluent 
limitations  guidelines  for  the  discharge 
of  certain  p^lutants  into  waters  of  the 
United  Stated  by  existing  and  new 
facilities  in  portions  of  the  offshore  and 
coastal  subc$tegories  of  the  oil  and  gas 
extraction  ppint  source  category. 

This  proposed  rule  would  establish 
effluent  limiiations  guidelines  and  new 
source  performance  standards  (NSPS) 
for  direct  dischargers  based  on  "best 
practicable  qontrol  technology  currently 
available"  (BPT),  "best  conventional 
pollutant  control  technology"  (BCT). 
"best  available  technology  economically 
achievable"  fBAT).  and  for  new  soiut»s 
"best  available  demonstrated  control 
technology"  (BADCT).  EPA  is  proposing 
to  amend  the  regulation  by  providing 
specific  requirements  for  the  discharge 
of  synthetic-t)ased  drilling  fluids  (SBFs) 
and  other  noh-aqueous  drilling  fluids. 
The  wastestreams  that  would  be  limited 
are  drilling  fluids  and  drill  cuttings. 

This  rule  would  not  amend  the 
cvirrent  regulations  for  water-based 
drilling  fluids.  Also,  this  rule  would  not 
amend  the  z^ro  discharge  requirement 
for  drilUng  Wastes  in  the  coastal 
subcategory  (except  Cook  Inlet,  Alaska) 
and  in  the  offshore  subcategory  within 
three  miles  from  shore. 

Controllint  the  discharge  of  SBFs  as 
proposed  today  would  reduce  the 
discharge  of  SBFs  by  11.7  million 
pounds  annually.  Further,  allowing 
rather  than  prohibiting  the  discharge  of 
SBFs  would  Substantially  reduce  non- 
water  quality  environmental  impacts. 
Compared  to  the  zero  discharge  option, 
EPA  estimates  that  allowing  discharge 
will  reduce  ajir  emissions  of  the  criteria 
air  pollutants  by  450  tons  per  year, 
decrease  fuel  use  by  29,000  barrels  per 
year  of  oil  eqkiivalent,  and  reduce  the 
generation  of  oily  drill  cutting  wastes 
requiring  off- site  disposal  by  212 
million  pouiiis  per  year. 
DATES:  Comrltents  on  the  proposal  must 
be  received  by  May  4, 1999.  A  public 


meeting  will  be  held  during  the 
comment  period,  on  Friday,  March  5. 
1999,  from  9:00  a.m.  to  12:00  p.m. 

ADDRESSES:  Send  written  comments  and 
supporting  data  on  this  proposal  to:  Mr. 
Joseph  Daly,  Office  of  Water, 
Engineering  and  Analysis  Division 
(4303),  U.S.  Environmental  Protection 
Agency,  401  M  St.  SW,  Washington,  DC 
20460.  Please  submit  any  references 
cited  in  your  comments.  EPA  would 
appreciate  an  original  and  two  copies  of 
yovir  comments  and  enclosiu^s 
(including  references). 

The  public  meeting  will  be  held  at  the 
EPA  Region  6  Oklahoma  Room,  1445 
Ross  Avenue,  Dallas,  TX.  If  you  wish  to 
present  formal  comments  at  the  public 
meeting  you  should  have  a  written  copy 
for  submittal.  No  meeting  materials  will 
be  distributed  in  advance  of  the  public 
meeting;  all  materials  will  be  distributed 
at  the  meeting. 

The  public  record  is  available  for 
review  in  the  EPA  Water  Docket.  Room 
EB57,  401  M  St.  SW,  Washington,  DC 
20460.  The  public  record  for  this 
rulemaking  has  been  established  imder 
docket  number  W-98-26,  and  includes 
suppOTting  documentation,  but  does  not 
include  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
The  record  is  available  for  inspection 
from  9  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  For 
access  to  docket  materials,  please  call 
(202)  260-3027  to  schedule  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  technical  information  contact 
Mr.  Joseph  Daly  at  (202)  260-7186.  For 
additional  economic  information 
contact  Mr.  James  Covington  at  (202) 
260-5132. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities:  Entities  potentially 
regulated  by  this  action  include: 


Category 

Examples  of  regulated  entities 

Industry 

Facilities  engaged  in  the  drilling 
of  wells  in  the  oil  and  gas  in- 
dustry in  areas  defined  as 
"coastal"  or  "offshore"  and 
discharging  in  geographic 
areas  where  drilling  wastes 
are  allowed  for  discharge 
(offshore  waters  beyond  3 
miles  from  the  shoreline,  in 
any  Alaska  offshore  waters 
with  no  3-mile  restriction,  and 
the  coastal  waters  of  Cook 
Inlet,  Alaska).  Includes  cer- 
tain facilities  covered  under 
Standard  Industrial  Classi- 
fication code  13  and  North 
American  Classification  Sys- 
tem codes  211111  and 
213111. 

The  preceding  table  is  not  intended  to 
be  exhaustive,  but  rather  provides  a 
guide  for  readers  regarding  entities 
likely  to  be  regulated  by  this  action. 
This  table  lists  the  types  of  entities  that 
EPA  is  now  aware  could  potentially  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  regulated.  To  determine  whether 
your  facility  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  in  40  CFR  Part  435, 
Subparts  A  and  D.  If  you  have  questions 
regarding  the  applicabihty  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  for  technical  information  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Supporting  Documentation 

The  regulations  proposed  today  are 
supported  by  several  major  documents: 

1.  "Development  Document  for 
Proposed  Effluent  Limitations 
Guidelines  and  Standards  for  Synthetic- 
Based  Drilling  Fluids  and  other  Non- 
Aqueous  Drilling  Fluids  in  the  Oil  and 
Gas  Extraction  Point  Sovirce  Category" 
(EPA-821-B-98-021).  Hereafter  referred 
to  as  the  SBF  Development  Docimient. 
the  document  presents  EPA's  technical 
conclusions  concerning  the  proposal. 
This  document  describes,  among  other 
things,  the  data  collection  activities  in 
support  of  the  proposal,  the  wastewater 
treatment  technology  options,  effluent 
characterization,  estimate  of  costs  to  the 
industry,  and  estimate  of  effects  on  non- 
water  quality  environmental  impacts. 

2.  "Economic  Analysis  of  Proposed 
Effluent  Limitations  Guidelines  and 
Standards  for  Synthetic-Based  Drilling 
Fluids  and  other  Non-Aqueous  Drilling 
Fluids  in  the  Oil  and  Gas  Extraction 
Point  Source  Category"  (EPA-821-B- 
98-020).  Hereafter  referred  to  as  the  SBF 
Economic  Analysis,  this  document 
presents  the  analysis  of  compliance 
costs  and/or  savings;  facility  closures; 
changes  in  rate  of  return  level.  In 
addition,  impacts  on  employment  and 
affected  communities,  foreign  trade, 
specific  demographic  groups,  and  new 
sources  also  are  considered. 

3.  "Environmental  Assessment  of 
Proposed  Effluent  Limitations 
Guidelines  and  Standards  for  Synthetic- 
Based  Drilling  Fluids  and  other  Non- 
Aqueous  Drilling  Fluids  in  the  Oil  and 
Gas  Extraction  Point  Source  Category" 
(EPA-821-B-98-019).  Hereafter  referred 
to  as  the  SBF  Environmental 
Assessment,  the  dooiment  presents  the 
analysis  of  relative  water  quality 
impacts  for  each  regulatory  option.  EPA 
describes  the  environmental 
characteristics  of  SBF  drilUng  wastes, 
types  of  anticipated  impacts,  and 
pollutant  modeling  results  for  water 
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column  concentrations,  pore  water 
concentrations,  and  human  health 
effects  via  consumption  of  affected 
seafood. 

All  documents  are  available  from  the 
Office  of  Water  Resource  Center,  RC- 
4100,  U.S.  EPA,  401  M  Street  SW, 
Washington.  DC  20460;  telephone  (202) 
260-7786  for  the  voice  mail  publication 
request.  The  Development  Document 
can  also  be  obtained  through  EPA's 
Home  Page  on  the  Internet,  located  at 
WWW.EPA.GOV/OST/GUIDE.  The 
preamble  and  rule  can  also  be  obtained 
at  this  site. 

Overview 

This  preamble  includes  a  description 
of  the  legal  authority  for  these  rules;  a 
summary  of  the  proposal;  background 
information  on  the  industry  and  its 
processes;  and  a  description  of  the 
technical  and  economic  methodologies 
used  by  EPA  to  develop  these 
regulations.  This  preamble  also  solicits 
comment  and  data  on  all  aspects  of  this 
proposed  rule.  The  definitions, 
acronyms,  and  abbreviations  used  in 
this  notice  are  defined  in  Appendix  A 
to  the  preamble. 

Organization  of  This  Document 

I.  Legal  Authority 

n.  Purpose  and  Summary  of  the  Proposed 
Regulation 

A.  Purpose  of  this  Rulemaking 

B.  Summary  of  the  Proposed  SBF 
Regulations 

m.  Background 

A.  Clean  Water  Act 

B.  Permits 

C.  Pollution  Prevention  Act 

IV.  Description  of  Well  Drilling  Process  and 

Activity 

A.  Well  Drilling  Process  Description 

B.  Location  and  Activity 

C.  Drilling  Waste  Streams 

V.  Summary  of  Data  Collection  Activities 

A.  Expedited  Guidelines  Approach 

B.  Identification  of  Information  Needs 

C.  Stakeholder  Technical  Input 

D.  EPA  Research  on  Toxicity. 
Biodegradation,  Bioaccumulation 

E.  EPA  Investigation  of  Solids  Control 
Technologies  for  Drilling  Fluids 

F.  Assistance  from  Other  State  and  Federal 
Agencies 

VI.  Development  of  Effluent  Limitations 

Guidelines  and  Standards 

A.  Waste  Generation  and  Characterization 

B.  Selection  of  Pollutant  Parameters 

C.  Regulatory  Options  Considered  for  SBFs 
Not  Associated  with  Drill  Cuttings 

D.  Regulatory  Options  Considered  for  SBFs 
Associated  with  Drill  Cuttings 

E.  BPT  Technology  Options  Considered 
and  Selected 

F.  BCT  Technology  Options  Considered 
and  Selected 

G.  BAT  Technology  Options  Considered 
and  Selected 


H.  NSPS  Technology  Options  Considered 
and  Selected 
Vn.  Non-Water  Quality  Environmental 
Impacts  of  Proposed  Regulations 

A.  Introduction  and  Summary 

B.  Method  Overview 

C.  Energy  Consumption  and  Air  Emissions 
for  Existing  Sources 

D.  Energy  Consumption  and  Air  Emissions 
for  New  Sources 

E.  Solid  Waste  Generation  and 
Management 

F.  Consimiptive  Water  Use 

G.  Safety 

H.  Increased  Vessel  Traffic 

VIII.  Water  Quality  Environmental  Impacts  of 
Proposed  Regulations 

A.  Introduction 

B.  Types  of  Impacts 

C.  Water  Quality  Modeling 

D.  Human  Health  Effects  Modeling 

E.  Future  Seabed  Surveys 

IX.  Costs  and  Pollutant  Reductions  Achieved 

by  Regulatory  Alternatives 

A.  Introduction 

B.  Model  Wells  and  Well  Counts 

C.  Method  for  Estimating  Compliance  Costs 

D.  Method  for  Estimating  Pollutant 
Reductions 

E.  BCT  Cost  Test 

X.  Economic  Analysis 

A.  Introduction  and  Profile  of  Affected 
Industry 

B.  Costs  and  Costs  Savings  of  the 
Regulatory  Options 

C  Impacts  from  BAT  Options 

D.  Impacts  from  NSPS  Options 

E.  Cost  Benefit  Analysis 

F.  Small  Business  Analysis 

G.  Cost-Effective  Analysis 

XI.  Related  Acts  of  Congress.  Executive 

Orders,  and  Agency  Initiatives 

A.  Executive  Order  12866:  0MB  Review 

B.  Regulatory  Flexibility  Act  and  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act 

C.  Unfunded  Mandates  Reform  Act 

D.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

E.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

F.  Paperwork  Reduction  Act 

G.  National  Technology  Transfer  and 
Advancement  Act 

H.  Executive  Order  13045:  Children's 
Health  Protection 
Xn.  Regulatory  Implementation 

A.  Analytical  Methods 

B.  Diesel  Prohibition  for  SBF-Cuttings 

C.  Monitoring  of  Stock  Base  Fluid 

D.  Upset  and  Bypass  Provisions 

E.  Variances  and  Modifications' 

F.  Best  Management  Practices 

G.  Sediment  Toxicity  and  Biodegradation 
Comparative  Limitations 

Xin.  Solicitation  of  Data  and  Comments 

A.  Introduction  and  General  Solicitation 

B.  Specific  Data  and  Comment 
Solicitations 

Appendix  A:  Definitions,  Acronyms,  and 
Abbreviations  Used  in  This  Notice 

I.  Legal  Authority 

These  regulations  are  proposed  under 
the  authority  of  Sections  301,  304,  306, 


307,  308,  402,  and  501  of  the  Clean 
Water  Act,  33  U.S.C.  1311, 1314, 1316, 
1317. 1318, 1342. and  1361. 

II.  Purpose  and  Summary  of  the 
Proposed  Regulation 

A.  Purpose  of  This  Rulemaking 

The  purpose  of  this  rulemaking  is  to 
amend  the  effluent  limitations 
guidelines  and  standards  for  the  control 
of  discharges  of  certain  pollutants 
associated  with  the  use  of  synthetic- 
based  drilling  fluids  (SBFs)  and  other 
non-aqueous  drilling  fluids  in  portions 
of  the  Offshore  Subcategory  and  Cook 
Inlet  portion  of  the  Coastal  Subcategory 
of  the  Oil  and  Gas  Extraction  Point 
Source  Category.  The  limitations 
proposed  today  apply  to  wastes 
generated  when  oil  and  gas  wells  are 
drilled  using  SBFs  or  other  non-aqueous 
drilling  fluids  (henceforth  collectively 
referred  to  simply  as  SBFs)  in  coastal 
and  offshore  regions  in  locations  where 
drilling  wastes  may  be  discharged.  The 
processes  and  operations  that  comprise 
the  offshore  and  coastal  oil  and  gas 
subcategories  are  currently  regulated 
under  40  CFTl  Part  435,  Subparts  A 
(offshore)  and  D  (coastal).  EPA  is 
proposing  these  amendments  under  the 
authority  of  the  CWA,  as  discussed  in 
Section  I  of  this  notice.  The  regulations 
are  also  being  proposed  pursuant  to  a 
Consent  Decree  entered  in  NRDC  et  al. 
v.  Browner,  (D.D.C.  No.  89-2980, 
January  31, 1992)  and  are  consistent 
with  EPA's  latest  Effluent  Guidelines 
Plan  under  section  304(m)  of  the  CWA. 
(See  63  PR  47285,  September  4, 1998.) 
The  most  recent  existing  effluent 
limitations  guidelines  were  issued  on 
March  4, 1993  (58  FR  12454)  for  the 
Offshore  Subcategory  and  on  December 
16,  1996  (61  FR  66086)  for  the  Coastal 
Subcategory.  This  proposed  rule  is 
referred  to  as  the  Synthetic-Based 
Drilling  Fluids  Guidelines,  or  SBF 
Guidelines,  throughout  this  preamble. 

Today's  proposal  presents  EPA's 
preferred  technology  approach  and 
several  others  that  are  being  considered 
in  the  regulation  development  process. 
The  proposed  rule  is  based  on  a  detailed 
evaluation  of  the  available  data  acquired 
during  the  development  of  the  proposed 
limitations.  EPA  welcomes  comment  on 
all  options  and  issues  and  encourages 
commenters  to  submit  additional  data 
during  the  comment  period.  Also,  EPA 
is  willing  to  meet  with  interested  parties 
during  the  comment  period  to  ensure 
that  EPA  has  the  views  of  all  parties  and 
the  best  possible  data  upon  which  to 
base  a  decision  for  the  final  regulation. 
EPA  emphasizes  that  it  is  soliciting 
comments  on  all  options  discussed  in 
thi-i  proposal  and  Uiat  it  may  adopt  any 
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or  combination  of  options 
[le. 

\of  Proposed  SBF 


such  option^ 
in  the  hnal 

B.  Summar 
Guidelines 

This  sumi^ary  section  highlights  key 
aspects  of  thje  proposed  rule.  The 
technology  descriptions  discussed  later 
in  this  notice  are  presented  in 
abbreviated  form;  more  detailed 
descriptions]  are  included  in  the 
Developmerk  Document  for  Proposed 
Effluent  Limitations  Guidelines  and 
Standards  for  Synthetic-Based  and 
other  Non-/Vqueous  Drilling  Fluids  in 
the  Oil  and  Gas  Extraction  Point  Source 
Category,  re^rred  to  hereafter  as  the 
"SBF  Development  Document." 

EPA  proposes  to  establish  regulations 
based  on  thej  "best  practicable  control 
technology  durrentfy  available"  (BPT), 
"best  conventional  pollutant  control 
technology"  (BCT),  "best  available 
technology  e|conomically  achievable" 
(BAT),  and  the  best  available 
demonstrated  control  technology 
(BADCT)  for  new  source  performance 
standards  (I^PS),  for  the  wastestream  of 
synthetic-ba^d  drilling  fluids  and  other 
non-aqueouj  drilling  fluids,  and 
cuttings  contaminated  with  these 
drilling  fluids. 

For  certaii^  drilling  situations,  such  as 
drilling  in  reactive  shales,  high  angle 
and/or  high  displacement  directional 
drilling,  and  drilling  in  deep  water, 
progress  wit)i  water-based  drilling  fluids 
(WBFs)  can  ke  slow,  costly,  or  even 
impossible,  and  often  creates  a  large 
amount  of  drilling  waste.  In  these 
situations,  the  well  is  normally  drilled 
with  traditional  oil-based  drilling  fluids 
(OBFs),  which  use  diesel  oil  or  mineral 
oil  as  the  base  fluid.  Because  EPA  rules 
require  zero  discharge  of  these  wastes, 
they  are  either  sent  to  shore  for  disposal 
in  non-hazanious  oil  field  waste  (NOW) 
sites  or  injected  into  disposal  wells. 

Since  about  1990,  the  oil  and  gas 
extraction  industry  has  developed  many 
new  oieagin(^us  (oil-like)  base  materials 
from  which  ip  formulate  high 
performance! drilling  fluids.  A  general 
class  of  these  are  called  the  synthetic 
materials,  sufh  as  the  vegetable  esters, 

{)oly  alpha  olefins,  internal  olefins, 
inear  alpha  blefins,  synthetic  paraffins, 
ethers,  lineai  alkyl  benzenes,  and 
others.  Othef  oleaginous  materials  have 
also  been  developed  for  this  purpose, 
such  as  the  enhanced  mineral  oils  and 
non-synthetic  paraffins.  Industry 
developed  SpFs  with  these  synthetic 
and  non-synthetic  oleaginous  materials 
as  the  base  fluid  to  provide  the  drilling 
performance  characteristics  of 
traditional  GBFs  based  on  diesel  and 
mineral  oil,  l^ut  with  lower 
environmenljal  impact  and  greater 


worker  safety  through  lower  toxicity, 
elimination  of  polynuclear  aromatic 
hydrocarbons  (PAHs),  faster 
biodegradability,  lower  bioaccumulation 
potential,  and,  in  some  drilling 
situations,  less  drilling  waste  volume. 
EPA  believes  that  this  product 
substitution  approach  is  an  excellent 
example  of  pollution  prevention  that 
can  be  accomplished  by  the  oil  and  gas 
industry. 

EPA  mtends  that  these  proposed 
regulations  control  the  discharge  of 
SBFs  in  a  way  that  reflects  application 
of  appropriate  levels  of  technology, 
while  also  encouraging  their  use  as  a 
replacement  to  the  traditional  mineral 
oil  and  diesel  oil-based  fluids.  Based  on 
EPA's  information  to  date,  the  record 
indicates  that  use  of  SBFs  and  discharge 
of  the  cuttings  waste  with  proper 
controls  would  overall  be 
environmentally  preferable  to  the  use  of 
OBFs.  This  is  because  OBFs  are  subject 
to  zero  discharge  requirements,  and 
thus,  must  be  shipped  to  shore  for  land 
disposal  or  injected  imdergroimd, 
resulting  in  higher  air  emissions, 
increased  energy  use,  and  increased 
land  disposal  of  oily  wastes.  By 
contrast,  the  discharge  of  cuttings 
associated  with  SBFs  would  eliminate 
those  impacts.  At  the  same  time  EPA 
recognizes  that  the  discharge  of  SBFs 
may  have  impacts  to  the  receiving 
water.  Because  SBFs  are  water  non- 
dispersible  and  sink  to  the  seafloor,  the 
primary  potential  environmental 
impacts  are  associated  with  the  benthic 
community.  EPA's  information  to  date, 
including  limited  seabed  surveys  in  the 
Gulf  of  Mexico,  indicate  that  the  effect 
zone  of  the  discharge  of  certain  SBFs  is 
within  a  few  hundred  meters  of  the 
discharge  point  and  ms^  be  significantly 
recovered  in  one  to  two  years.  EPA 
believes  that  impacts  are  primarily  due 
to  smothering  by  the  drill  cuttings, 
changes  in  sediment  grain  size  and 
composition  (physical  alteration  of 
habitat),  and  anoxia  (absence  of  oxygen) 
caused  by  the  decomposition  of  the 
organic  base  fluid.  The  benthic 
smothering  and  changes  in  grain  size 
and  composition  from  the  cuttings  are 
effects  that  are  also  associated  with  the 
discharge  of  WBFs  and  associated 
cuttings. 

Based  on  the  record  to  date,  EPA  finds 
that  these  impacts,  which  are  believed 
to  be  of  limited  duration,  are  less 
harmful  to  the  environment  than  the 
non-water  quality  environmental 
impacts  associated  with  the  zero 
discharge  requirement  applicable  to 
OBFs.  Compared  to  the  zero  discharge 
option  EPA  estimates  that  allowing 
discharge  will  reduce  air  emissions  of 
the  criteria  air  pollutants  by  450  tons 


per  year,  decrease  fuel  use  by  29,000 
barrels  per  year  of  oil  equivalent,  and 
reduce  the  generation  of  oily  drill 
cutting  wastes  requiring  off-site  disposal 
by  212  million  pounds  per  year.  In 
addition,  EPA  estimates  that  compliance 
with  these  proposed  limitations  would 
result  in  a  yearly  decrease  in  the 
discharge  of  11.7  million  pounds  of 
toxic  and  nonconventional  pollutants  in 
the  form  of  SBFs.  These  estimates  are 
based  on  the  current  industry  practice  of 
discharging  SBF-cuttings  outside  of  3 
miles  in  the  Gulf  of  Mexico  and  no 
discharge  of  SBFs  in  any  other  areas, 
including  3  miles  offshore  of  California 
and  in  Cook  Inlet,  Alaska. 

As  SBFs  came  into  commercial  use, 
EPA  determined  that  the  current 
discharge  monitoring  methods,  which 
were  developed  to  control  the  discharge 
of  WBFs,  did  not  appropriately  control 
the  discharge  of  these  new  drilling 
fluids.  Since  WBFs  disperse  in  water, 
oil  contamination  of  WBFs  with 
formation  oil  or  other  sources  can  be 
measured  by  the  static  sheen  test,  and 
any  toxic  components  of  the  WBFs  will 
disperse  in  the  aqueous  phase  and  be 
detected  by  the  suspended  particulate 
phase  (SPP)  toxicity  test.  With  SBFs, 
which  do  not  disperse  in  water  but 
instead  sink  as  a  mass,  formation  oil 
contamination  has  been  shown  to  be 
less  detectible  by  the  static  sheen  test. 
Similarly,  the  potential  toxicity  of  the 
discharge  is  not  apparent  in  the  current 
SPP  toxicity  test. 

EPA  has  therefore  sought  to  identify 
methods  to  control  the  discharge  of 
cuttings  associated  with  SBFs  (SBF- 
cuttings)  in  a  way  that  reflects  the 
appropriate  level  of  technology.  One 
way  to  do  this  is  through  stock 
limitations  on  the  base  fluids  from 
which  the  drilling  fluids  are  formulated. 
This  would  ensure  that  substitution  of 
synthetic  and  other  oleaginous  base 
fluids  for  traditional  mineral  oil  and 
diesel  oil  reflects  the  appropriate  level 
of  technology.  In  other  words,  EPA 
wants  to  ensure  that  only  the  SBFs 
formulated  from  the  "best"  base  fluids 
are  allowed  for  discharge.  Parameters 
that  distinguish  the  various  base  fluid 
are  the  polynuclear  aromatic 
hydrocarbon  (PAH)  content,  sediment 
toxicity,  rate  of  biodegradation,  and 
potential  for  bioacciunulation. 

EPA  also  thinks  that  the  SBF-cuttings 
should  be  controlled  with  discharge 
limitations,  such  as  a  limitation  on  the 
toxicity  of  the  SBF  at  the  point  of 
discharge,  and  a  limitation  on  the  mass 
(as  volume)  or  concentration  of  SBFs 
discharged.  The  latter  type  of  limitation 
would  take  advantage  of  the  solids 
separation  efficiencies  achievable  with 
SBFs,  and  consequently  minimize  the 
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discharge  of  organic  and  toxic 
components.  EPA  believes  that  SBFs 
separated  from  drill  cuttings  should 
meet  zero  discharge  requirements,  as 
this  is  the  current  industry  practice  due 
to  the  value  of  these  drilling  fluids. 

Thus,  EPA  is  proposing  limits 
appropriate  to  SBF-cuttings.  EPA  is 
proposing  zero  discharge  of  neat  SBFs 
(not  associated  with  cuttings),  which 
reflects  current  practice.  The  new 
limitations  applicable  to  cuttings 
contaminated  with  SBFs  would  be  as 
follows: 

Stock  Limitations  on  Base  Fluids: 
(BAT/NSPS). 

•  Maximum  PAH  content  10  ppm 
(wt.  based  on  phenanthrene/wt.  base 

fluid). 

•  Minimum  rate  of  biodegradation 

(biodegradation  equal  to  or  faster  than 
C16-C18  internal  olefin  by  solid  phase 
test). 

•  Maximum  sediment  toxicity  (as 
toxic  or  less  toxic  than  C16-C18  internal 
olefin  by  10-day  sediment  toxicity  test). 

Discharge  Limitations  on  Cuttings 
Contaminated  with  SBFs: 

•  No  free  oil  by  the  static  sheen  test. 
(BPT/BCT/NSPS). 

•  Maximimi  formation  oil 
contamination  (95  percent  of 
representative  formation  oils  failing  1 
percent  by  volume  in  drilling  fluid). 
(BAT/NSPS). 

•  Maximum  well-average  retention  of 
SBF  on  cuttings  (percent  base  fluid  on 
wet  cuttings).  (BAT/NSPS). 

Discharges  remain  subject  to  the 
following  requirements  already 
applicable  to  all  drilling  waste 
discharges  and  thus  these  requirements 
are  not  within  the  scope  of  this 
rulemaking: 

•  Mercury  limitation  in  stock  barite  of 
1  mg/kg.  (BAT/NSPS). 

•  Cadmium  limitation  in  stock  barite 
of  3  mg/kg.  (BAT/NSPS). 

•  Diesel  oil  discharge  prohibition. 
(BAT/NSPS). 

EPA  may  require  these  additional  or 
alternative  controls  as  part  of  the 
discharge  option  based  on  method 
development  and  data  gathering 
subsequent  to  today's  notice: 

•  Maximum  sediment  toxicity  of 
drilling  fluid  at  point  of  discharge 
(minimum  LC50,  mL  drilling  fluid/kg 
dry  sediment  by  10-day  sediment 
toxicity  test  or  amended  test).  (BAT/ 

NSPS). 

•  Maximum  aqueous  phase  toxicity  of 
drilling  fluid  at  point  of  discharge 
(minimum  LC50  by  SPP  test  or  amended 
SPP  test).  (BAT/NSPS). 

•  Maximum  potential  for 
bioaccumulation  of  stock  base  fluid 
(maximum  concentration  in  sediment- 
eating  organisms).  (BAT/NSPS). 


EPA  is  also  considering  a  zero 
discharge  option  in  the  event  that  EPA 
has  an  insufficient  basis  upon  which  to 
develop  appropriate  discharge  controls 
for  SBF-cuttings: 

•  Zero  discharge  of  drill  cuttings, 
contaminated  with  SBFs  and  other  non- 
aqueous drilling  fluids.  (BPT/BCT/BAT/ 

NSPS). 

While  EPA  is  proposing  limitations 
on  these  parameters  today,  many  of  the 
test  methods  that  would  be  used  to 
demonstrate  attainment  with  the 
Umitations  are  still  under  development 
at  this  time,  or  additional  data  needs  to 
be  gathered  towards  validating  methods, 
proving  the  variability  and 
appropriateness  of  the  methods,  and 
assessing  appropriate  Umitations  for  the 
parameters.  For  example,  as  noted  in  the 
list  above,  EPA  is  considering 
limitations  in  addition,  or  as  an 
alternative,  to  the  limitations  in  today's 
proposal.  The  reason  for  this  is  that  EPA 
has  insufficient  data  at  this  time  to 
determine  how  to  best  control  toxicity 
and  whether  a  bioaccumulation 
limitation  is  necessary  to  adequately 
control  the  SBF-cuttings  wastestream. 

EPA  would  prefer  to  control  sediment 
toxicity  at  the  point  of  discharge.  While 
there  is  an  EPA  approved  sediment 
toxicity  test  to  do  diis,  EPA  has 
concerns  about  the  imiformity  of  the 
sediment  used  in  the  toxicity  test,  the 
discriminatory  power  and  variability  of 
the  test  so  applied.  Since  the  test  is  10 
days  long,  it  poses  a  practical  problem 
for  operators  who  would  prefer  to  know 
immediately  whether  cuttings  may  be 
discharges.  Applying  EPA's  existing 
sediment  toxicity  test  to  the  base  fluid 
as  a  stock  Umitation  amehorates  these 
concerns,  such  that,  at  this  stage  of  the 
development  of  the  test,  EPA  thinks  that 
it  is  more  likely  to  be  practically 
appUed.  As  this  would  be  the  preferred 
method  of  control,  EPA  intends  to 
continue  research  into  the  test  as 
applied  to  the  drilling  fluid  at  the  point 
of  discharge.  Industry  also  has  been 
conducting  research  to  develop  a 
sediment  toxicity  test  that  may  be 
applied  to  SBFs  at  the  point  of  discharge 
with  the  cuttings.  Further,  EPA  intends 
to  perform  research  into  the  aquatic 
toxicity  test  to  see  if  it  can  be  used  to 
adequately  control  the  discharge 
through  modification.  EPA  may  then 
consider  applying  an  aqueous  phase 
toxicity  test,  either  alone  or  in 
conjunction  with  a  sediment  toxicity 
test  of  either  the  stock  base  fluid  or 
drilling  fluid  at  the  point  of  discharge. 

In  terms  of  the  retention  of  SBF  on 
cuttings,  while  EPA  has  enough 
information  to  propose  a  limitation, 
EPA  is  still  evaluating  methods  to 
determine  attainment  of  this  limit.  For 


the  parameter  of  biodegradation,  EPA  is 
proposing  a  numerical  limit,  but  the 
analytic  method  for  measuring 
attainment  of  the  limit  has  not  yet  been 
validated.  EPA  wdshes  to  do  additional 
studies  to  validate  the  method  and 
provide  public  notice  of  any 
subsequently  developed  numerical 
limit. 

Because  EPA  plans  to  gather 
significant  additional  information  in 
support  of  the  final  rule,  EPA  intends  to 
publish  a  supplemental  notice  for 
public  comment  providing  the  proposed 
limitations  and  specific  test  methods. 
These  data  gathering  activities  are 
summarized  in  Section  V  of  today's 
notice.  Section  VI  details  the 
information  gathered  to  support  this 
selection  of  parameters,  and  the  further 
information  that  EPA  intends  to  gather 
to  support  the  methods  and  limitations 
for  the  intended  notice  and  subsequent 
final  rule. 

Therefore,  the  purpose  of  today's 
proposal  is  to  request  comment  on  the 
candidate  requirements  Usted  above, 
identify  the  additional  work  that  EPA 
intends  to  perform  towards 
promulgation  of  the  limitations,  and 
request  comments  and  additional  data 
towards  the  selection  of  parameters, 
methods  and  limitations  development. 
EPA  also  intends  that  this  proposal 
serve  as  guidance  to  permit  writers  such 
that  the  proposed  methods  can  be 
incorporated  into  permits  through  best 
professional  judgement  (BPJ).  Such 
permits  can  be  used  to  gather 
supporting  information  towards 
selection  of  parameters,  methods 
development,  and  appropriate 
limitations. 

The  current  regulations  establish  the 
geographic  areas  where  drilling  wastes 
may  be  discharged:  the  offshore 
subcategory  waters  beyond  3  miles  from 
the  shoreline,  and  in  Alaska  offshore 
waters  with  no  3-mile  restriction.  The 
only  coastal  subcategory  waters  where 
drilling  wastes  may  be  discharged  is  in 
Cook  Inlet,  Alaska.  EPA  is  retaining  the 
zero  discharge  limitations  in  areas 
where  discharge  is  currently  prohibited 
and  these  requirements  are  not  within 
the  scope  of  this  rulemaking. 

EPA  is  limiting  the  scope  of  today's 
proposed  rulemaking  to  locations  where 
drilling  wastes  may  be  discharged 
because  these  are  the  only  locations  for 
which  EPA  has  evaluated  the  non-water 
quality  environmental  impacts  of  zero 
discharge  versus  the  environmental 
impacts  of  discharging  drill  cuttings 
associated  with  SBFs.  For  example,  EPA 
has  only  assessed  the  non-water  quality 
environmental  impacts  of  zero  discharge 
bayond  threemiles  from  shore.  EPA 
exoects  these  impacts  to  be  less  where 
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the  wastes  ire  generated  closer  to  shore. 
In  addition,  EPA  has  not  assessed  the 
environmeiital  effects  of  these 
discharges  in  coastal  areas.  The  current 
zero  discha-ge  areas  are  more  likely  to 
be  environrientally  sensitive  due  to  the 
f  spawning  grounds, 
iwer  energy  (currents),  and 
to  be  closer  to  recreational 
knd  fishing  areas.  Further, 
are  in  compliance  with  the 
:e  requirement  and  have 

an  interest  in  the  use  of 
fluids  where  drilling  wastes 
disdharged  today. 


presence  o 
wetlands, 
more  likely 
swimming 
dischargers 
zero  discha|gi 
only  ex 
these  newel 
may  be 
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ni.  Backgrcund 

A.  Clean  Waiter  Act 


1.  Summarj 
Guidelines 

Congress 


of  Effluent  Limitations 
.  md  Standards 


adopted  the  Clean  Water  Act 
(CWA)  to  "i  Bstore  and  maintain  the 
chemical,  p  lysical,  and  biological 
integrity  of  he  Nation's  waters" 
(Section  lO:  (a),  33  U.S.C.  1251(a)).  To 
achieve  this  goal,  the  CWA  prohibits  the 
discharge  of  pollutants  into  navigable 
waters  except  in  compliance  with  the 
statute.  ThejClean  Water  Act  confronts 
the  problem  of  water  pollution  on  a 
number  of  different  fronts.  Its  primary 
reliance,  holvever,  is  on  establishing 
restrictions  on  the  types  and  amounts  of 
pollutants  (iischarged  from  various 
industrial,  dommercial,  and  public 
sources  of  wastewater. 

Direct  disphargers  must  comply  with 
effluent  limitation  guidelines  and  new 
source  performance  standards  in 
National  Po  lutant  Discharge 
Elimination  System  ("NPDES")  permits; 
indirect  dischargers  must  comply  with 
pretreatment  standards.  EPA  issues 
these  guidehnes  and  standards  for 
categories  of  industrial  dischargers 
based  on  the  degree  of  control  that  can 
be  achieved^  using  various  levels  of 
pollution  control  technology.  The 
guidelines  apd  standards  are 
summarizea  below: 

a.  Best  Practicable  Control 
Technology. Currently  Available  (BPT) — 
sec.  304(b)(i)  of  the  CW/t.— Effluent 
limitations  guidelines  based  on  BPT 
apply  to  di»Jiarges  of  conventional, 
toxic,  and  non-conventional  pollutants 
from  existing  sources.  BPT  guidelines 
are  generally  based  on  the  average  of  the 
best  existing  performance  by  plants  in  a 
category  or  Subcategory.  In  establishing 
BPT,  EPA  considers  the  cost  of 
achieving  effluent  reductions  in  relation 
to  the  effluent  reduction  benefits,  the 
age  of  equipment  and  facilities,  the 
processes  eiiiployed,  process  changes 
required,  engineering  aspects  of  the 
control  technologies,  non-water  quality 
environmer  tal  impacts  (including 


energy  requirements),  and  other  factors 
the  EPA  Administrator  deems 
appropriate.  CWA  §  304(b)(1)(B).  Where 
existing  performance  is  uniformly 
inadequate,  BPT  may  be  transferred 
from  a  different  subcategory  or  category. 

b.  Best  Conventional  Pollutant  Control 
Technology  (BCT)—sec.  304(b)(4)  of  the 
CWA.— The  1977  amendments  to  the 
CWA  established  BCT  as  an  additional 
level  of  control  for  discharges  of 
conventional  pollutants  fi*om  existing 
industrial  point  sources.  In  addition  to 
other  factors  specified  in  section 
304(b)(4)(B).  the  CWA  requires  that  BCT 
limitations  be  established  in  light  of  a 
two  part  "cost-reasonableness"  test. 
EPA  published  a  methodology  for  the 
development  of  BCT  limitations  which 
became  effective  August  22, 1986  (51  FR 
24974,  July  9, 1986). 

Section  304(a)(4)  designates  the 
following  as  conventional  pollutemts: 
biochemical  oxygen  demanding 
pollutants  (measured  as  BODs),  total 
suspended  solids  (TSS),  fecal  coliform, 
pH,  and  any  additional  pollutants 
defined  by  the  Administrator  as 
conventional.  The  Administrator 
designated  oil  and  grease  as  an 
additional  conventional  pollutant  on 
July  30, 1979  (44  FR  44501). 

c.  Best  Available  Technology 
Economically  Achievable  (BAT) — sec. 
304(b)(2)  of  the  CWA.— In  general.  BAT 
effluent  limitations  guidelines  represent 
the  best  available  economically 
achievable  performance  of  plants  in  the 
industrial  subcategory  or  category.  The 
CWA  establishes  BAT  as  a  principal 
national  means  of  controlling  the  direct 
discharge  of  toxic  and  nonconventional 
pollutants.  The  factors  considered  in 
assessing  BAT  include  the  age  of 
equipment  and  faciUties  involved,  the 
process  employed,  potential  process 
changes,  non-water  quality 
environmental  impacts,  including 
energy  requirements,  and  such  factors  as 
the  Administrator  deems  appropriate. 
The  Agency  retains  considerable 
discretion  in  assigning  the  weight  to  be 
accorded  these  factors.  An  additional 
statutory  factor  considered  in  setting 
BAT  is  economic  achievability  across 
the  subcategory.  Generally,  the 
achievability  is  determined  on  the  basis 
of  total  costs  to  the  industrial 
subcategory  and  their  effect  on  the 
overall  industry  (or  subcategory) 
financial  health.  As  with  BPT,  where 
existing  performance  is  uniformly 
inadequate,  BAT  may  be  transferred 
from  a  different  subcategory  or  category. 
BAT  may  be  based  upon  process 
changes  or  internal  controls,  such  as 
product  substitution,  even  when  these 
technologies  are  not  common  industry 
practice.  The  CWA  does  not  require  a 


cost-benefit  comparison  in  establishing 
BAT. 

d.  New  Source  Performance 
Standards  (NSPS)— section  306  of  the 
CWA.— NSPS  are  based  on  the  best 
available  demonstrated  control 
technology  (BADCT)  and  apply  to  all 
pollutants  (conventional, 
nonconventional,  and  toxic).  NSPS  are 
at  least  as  stringent  as  BAT.  New  plants 
have  the  opportunity  to  install  the  best 
and  most  efficient  production  processes 
and  wastewater  treatment  technologies. 
Under  NSPS,  EPA  is  to  consider  the  best 
demonstrated  process  changes,  in-plant 
controls,  and  end-of-process  control  and 
treatment  technologies  that  reduce 
pollution  to  the  maximum  extent 
feasible.  In  establishing  NSPS,  EPA  is 
directed  to  take  into  consideration  the 
cost  of  achieving  the  effluent  reduction 
and  any  non-water  quality 
environmental  impacts  and  energy 
requirements. 

e.  Pretreatment  Standards  for  Existing 
Sources  (PSES)—sec.  307(b)  of  the 
CWA — and  Pretreatment  Standards  for 
New  Sources  (PSNS)—sec.  307(b)  of  the 
CWA. — Pretreatment  standards  are 
designed  to  prevent  the  discharge  of 
pollutants  to  a  publicly-owned 
treatment  works  (POTW)  which  pass 
through,  interfere,  or  are  otherwise 
incompatible  with  the  operation  of  the 
POTW.  Since  none  of  the  facilities  to 
which  this  rule  applies  discharge  to  a 
POTW,  pretreatment  standards  are  not 
being  considered  as  part  of  this 
rulemaking. 

f.  Best  Management  Practices 
(BMPs).— Section  3G4(e)  of  the  CWA 
gives  the  Administrator  the  authority  to 
publish  regulations,  in  addition  to  the 
effluent  limitations  guidelines  and 
standards  listed  above,  to  control  plant 
site  runoff,  spillage  or  leaks,  sludge  or 
waste  disposal,  and  drainage  from  raw 
material  storage  which  the 
Administrator  determines  may 
contribute  significant  amounts  of  toxic 
and  hazardous  pollutants  to  navigable 
waters.  Section  402(a)(1)  also  authorizes 
best  management  practices  (BMPs)  as 
necessary  to  carry  out  the  purposes  and 
intent  of  the  CWA.  See  40  CFR  Part 
122.44(k). 

g.  CWA  Section  304(m) 
Requirements. — Section  304(m)  of  the 
CWA.  added  by  the  Water  Quality  Act 
of  1987,  requires  EPA  to  establish 
schedules  for  (i)  reviewing  and  revising 
existing  effluent  limitations  guidelines 
and  standards  and  (ii)  promulgating 
new  effluent  guidelines.  On  January  2. 
1990,  EPA  published  an  Effluent 
Guidelines  Plan  (55  FR  80),  in  which 
schedules  were  established  for 
developing  new  and  revised  effluent 
guidelines  for  several  industry 
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categories,  including  the  oil  and  gas 
extraction  industry.  Natural  Resources 
Defense  Council,  Inc.,  challenged  the 
Effluent  Guidelines  Plan  in  a  suit  filed 
in  the  U.S.  District  Court  for  the  District 
of  Columbia,  (NRDC  et  al  v.  Browner, 
Civ.  No.  89-2980).  On  January  31, 1992, 
the  Court  entered  a  consent  decree  (the 
"304(m)  Decree"),  which  establishes 
schedules  for,  among  other  things, 
EPA's  proposal  and  promulgation  of 
effluent  guidelines  for  a  number  of  point 
source  categories.  The  most  recent 
Effluent  Guidelines  Plan  was  published 
in  the  Federal  Register  on  September  4, 
1998  (63  PR  47285).  This  plan  requires, 
among  other  things,  that  EPA  propose 
the  Synthetic-Based  Drilling  Fluids 
Guidelines  by  1998  and  promulgate  the 
Guidelines  by  2000. 

2.  Prior  Federal  Rulemakings  and  Other 
Notices 

On  March  4, 1993,  EPA  issued  final 
effluent  guidelines  for  the  Offshore 
Subcategory  of  the  Oil  and  Gas 
Extraction  Point  Source  Category  (58  FR 
12454).  The  data  and  information 
gathering  phase  for  this  rulemaking  thus 
corresponded  to  the  introduction  of 
SBFs  in  the  Gulf  of  Mexico.  Because  of 
this  timing,  the  range  of  drilling  fluids 
for  which  data  and  information  were 
available  to  EPA  was  limited  to  water- 
based  drilling  fluids  (WBFs)  and  oil- 
based  drilling  fluids  (OBFs)  using  diesel 
and  mineral  oil.  Industry 
representatives,  however,  submitted 
information  on  SBFs  during  the 
comment  period  concerning 
environmental  benefits  of  SBFs  over 
OBFs  and  WBFs,  and  problems  with 
false  positives  of  free  oil  in  the  static 
sheen  test  applied  to  SBFs. 

The  requirements  in  the  offshore  rule 
applicable  to  drilling  fluids  and  drill 
cuttings  consist  of  mercury  and 
cadmium  limitations  on  the  stock  barite, 
a  diesel  oil  discharge  prohibition,  a 
toxicity  limitation  on  the  suspended 
particulate  phase  (SPP)  generated  when 
the  drilling  fluids  or  drill  cuttings  are 
mixed  in  seawater,  and  no  discharge  of 
free  oil  as  determined  by  the  static 
sheen  test. 

While  the  SPP  toxicity  test  and  the 
static  sheen  test,  and  their  limitations, 
were  developed  for  use  with  WBF,  the 
offshore  regulation  does  not  specify  the 
types  of  drilling  fluids  and  drill  cuttings 
to  which  these  limitations  apply.  Thus, 
under  the  rule,  any  drilling  waste  in 
compliance  with  the  discharge 
limitations  could  be  discharged.  When 
the  offshore  rule  was  proposed,  EPA 
believed  that  all  drilling  fluids,  be  they 
WBFs,  OBFs,  or  SBFs,  could  be 
controlled  by  the  SPP  toxicity  and  static 
sheen  tests.  This  is  because  OBFs  based 


on  diesel  oil  or  mineral  oil  failed  one  or 
both  of  the  SPP  toxicity  test  and  no  free 
oil  static  sheen  test.  In  addition,  OBFs 
based  on  diesel  oil  were  subject  to  the 
diesel  oil  discharee  prohibition. 

EPA  thought  SBFs  could  also  be 
adequately  controlled  by  the  regulation 
based  on  comments  received  from 
industry.  After  the  offshore  rule  was 
proposed,  EPA  received  several  industry 
comments  which  focused  on  the  fact 
that  the  static  sheen  test  could  often  be 
interpreted  as  giving  a  false  positive  for 
the  presence  of  diesel  oil,  mineral  oil,  or 
formation  hydrocarbons.  For  this 
reason,  the  industry  commenters 
contended  that  SBFs  should  be  exempt 
from  compliance  with  the  no  free  oil 
limitation  required  by  the  proposed 
offshore  effluent  guidelines. 

In  the  final  rulemaking  in  1993,  EPA's 
response  to  these  comments  was  that 
the  prohibition  on  discharges  of  free  oil 
was  an  appropriate  limitation  for 
discharge  of  drill  fluids  and  drill 
cuttings,  including  SBFs.  While  EPA 
agreed  that  some  of  the  newer  SBFs  may 
be  less  toxic  and  more  readily 
biodegradable  than  many  of  the  OBFs, 
EPA  was  concerned  that  no  alternative 
method  was  offered  for  determining 
compliance  with  the  no  free  oil  standard 
to  replace  the  static  sheen  test.  In  other 
words,  if  EPA  were  to  exclude  certain 
fluids  from  the  requirement,  there 
would  be  no  way  to  determine  if  at  that 
particular  facility,  diesel  oil,  mineral  oil 
or  formation  hydrocarbons  were  also 
being  discharged. 

Also  in  the  nnal  offshore  rule,  EPA 
encoiu'aged  the  use  of  drilling  fluids 
that  were  less  toxic  and  biodegraded 
faster.  EPA  solicited  data  on  alternative 
ways  of  monitoring  for  the  no  free  oil 
discharge  requirement,  such  as  gas 
chromatography  or  other  analytical 
methods.  EPA  also  solicited  information 
on  technology  issues  related  to  the  use 
of  SBFs,  any  toxicity  data  or 
biodegradation  data  on  these  newer 
fluids,  and  cost  information. 

By  focusing  on  the  issue  of  false 
positives  with  the  static  sheen  test,  EPA 
interpreted  the  offshore  effluent 
guidelines  to  mean  that  SBFs  could  be 
discharged  provided  they  complied 
with  the  current  discharge 
requirements.  EPA  did  not  think, 
however,  that  many,  if  any,  SBFs  would 
be  able  to  meet  the  no  free  oil 
requirement. 

In  the  flnal  coastal  effluent  guidelines, 
EPA  raised  the  issue  of  false  negatives 
with  the  static  sheen  test  as  opposed  to 
the  issue  of  false  positives  raised  during 
the  offshore  rulemaking.  EPA  had 
information  indicating  that  the  static 
sheen  test  does  not  adequately  detect 
the  presence  of  diesel,  mineral,  or 


formation  oil  in  SBFs.  In  addition,  EPA 
raised  other  concerns  regarding  the 
inadequacy  of  the  current  effluent 
guidelines  to  control  of  SBF 
wastestreams.  Thus  the  final  coastal 
effluent  guidelines,  published  on 
December  16, 1996  (61  FR  66086), 
constitute  the  first  time  EPA  identified, 
as  part  of  a  rulemaking,  the 
inadequacies  of  the  current  regulations 
and  the  need  for  new  BPT,  BAT,  BCT, 
and  NSPS  controls  for  discharges 
associated  with  SBFs. 

The  coastal  rule  adopted  the  offshore 
discharge  requirements  to  allow 
discharge  of  drilling  wastes  in  one 
geographic  area  of  the  coastal 
subcategory;  Cook  Inlet,  Alaska,  and 
prohibited  the  discharge  of  drilling 
wastes  in  all  other  coastal  areas. 

Due  to  the  lack  of  information 
concerning  appropriate  controls,  EPA 
could  not  provide  controls  specific  to 
SBFs  as  a  part  of  the  coastal  rule. 
However,  the  coastal  rulemaking 
solicited  comments  on  SBFs.  In 
responding  to  these  comments,  EPA 
again  identified  certain  environmental 
benefits  of  using  SBFs,  and  stated  that 
allowing  the  controlled  discharge  of 
SBF-cuttings  would  encourage  their  use 
in  place  of  OBFs.  EPA  also  raised  the 
inadequacies  of  the  current  effluent 
guidelines  to  control  the  SBF 
wastestreams,  and  provided  an  outline 
of  the  parameters  which  EPA  saw  as 
important  for  adequate  control.  The 
inadequacies  cited  include  the  inability 
of  the  static  sheen  test  to  detect 
formation  oil  or  other  oil  contamination 
in  SBFs  and  the  inability  of  the  SPP 
toxicity  test  to  adequately  measure  the 
toxicity  of  SBFs.  EPA  offered  alternative 
tests  of  gas  chromatography  (GC)  and  a 
benthic  toxicity  test  to  verify  the  results 
of  the  static  sheen  and  the  suspended 
particulate  phase  (SPP)  toxicity  testing 
currently  required.  EPA  also  mentioned 
the  potential  need  for  controls  on  the 
base  fluid  used  to  formulate  the  SBF, 
based  on  one  or  more  of  the  following 
parameters:  PAH  content,  toxicity 
(preferably  sediment  toxicity),  rate  of 
biodegradation,  and  bioaccumulation 
potential. 

The  final  coastal  rule  also 
incorporated  clarifying  definitions  of 
drilling  fluids  for  both  the  offshore  and 
coastal  subcategories  to  better 
differentiate  between  the  types  of 
drilling  fluids.  The  rule  provided 
guidance  to  permit  writers  needing  to 
write  limits  for  SBFs  on  a  best 
professional  judgement  (BPJ)  basis  as 
using  GC  as  a  confirmation  tool  to 
assure  the  absence  of  free  oil  in  addition 
to  meeting  the  current  no  free  oil  (static 
sheen),  toxicity,  and  barite  limits  on 
mercury  and  cadmium.  EPA 
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recommended  Method  1663  as 
described  in  HPA  821-R-92-O08  as  a 
gas  chromatoj  raph  with  flame 
ionization  del  ection  (GC/FID)  method  to 
identify  an  in  ;rease  in  n-alkanes  due  to 
crude  oil  contamination  of  the  synthetic 
materials  coal  ing  the  drill  cuttings. 
Additional  tents,  such  as  benthic 
toxicity  conducted  on  the  synthetic 
material  prior  to  use  or  whole  SBF  prior 
to  discharge,  'vere  also  suggested  for 
controlling  th  i  discharge  of  cuttings 
contaminated  with  drilling  fluid. 

EPA  stated  ntentions  to  evaluate 
further  the  test  methods  for  benthic 
toxicity  and  determine  an  appropriate 
limitation  if  this  additional  test  is 
warranted.  Inladdition,  test  methods 
and  results  foi'  bioaccumulation  and 
biodegradation,  as  indications  of  the 
rate  of  recoveiy  of  the  cuttings  piles  on 
the  sea  floor,  vere  to  be  evaluated.  EPA 
recognized  thpt  evaluations  of  such  new 
testing  protocbls  may  be  beyond  the 
technical  expertise  of  individual  permit 
writers,  and  so  stated  that  these  efforts 
would  be  cooj'dinated  as  a  continuing 
effluent  guideflines  effort.  Today's 
proposal  is  a  lesult  of  these  efforts. 

B.  Permits 

Four  EPA  Regions  currently  issue  or 
review  permi^  for  offshore  and  coastal 
oil  and  gas  w^ll  drilling  activities  in 
areas  where  drilling  wastes  may  be 
discharged:  Region  4  in  the  Eastern  Gulf 
of  Mexico  (GQM),  Region  6  in  the 
Central  and  Western  COM,  Region  9  in 
offshore  California,  and  Region  10  in 
offshore  and  (fook  Inlet,  Alaska.  Permits 
in  Regions  4,  6  and  10  never  allowed  the 
discharge  of  SBFs,  and  those  three 
Regions  are  c^urently  preparing  final 
general  permiks  that  either  specifically 
disallow  SBF  discharges  until  adequate 
discharge  conjtrols  are  available  to 
control  the  SSF  wastestreams,  or  allow 
a  limited  use  pf  SBF  to  facilitate 
information  gathering. 

Discharge  qf  drill  cuttings 
contaminatedi  with  SBF  (SBF-cuttings) 
has  occurred  under  the  Region  6 
offshore  continental  shelf  (OCS)  general 
permit  issuedj  in  1993  (58  FR  63964), 
and  the  general  permit  reissued  on 
November  2,  J998  (63  FR  58722)  again 
does  not  specifically  disallow  the 
continued  di^arge  of  SBF-cuttings. 
The  reason  fot  these  differences 
between  Region  6  and  the  other  EPA 
Regions  relates  to  the  timing  of  the  1993 
Region  6  gene  ral  permit  and  the  issues 
raised  in  com  ments  during  the  issuance 
of  that  permit. 

The  previous  individual  and  general 
permits  of  Re  jions  4,  9  and  10  were 
issued  long  b  >fore  SBFs  were  developed 
and  used.  In  1  legion  6,  however,  the  first 
SBF  well  was|  drilled  in  June  of  1992 


and  the  development  of  the  Region  6 
OCS  general  permit,  published 
December  3,  1993  (58  FR  63964),  thus 
corresponded  to  the  introduction  of  SBF 
use  in  the  GOM.  After  proposal  of  this 
permit,  industry  representatives 
commented  that  the  no  free  oil 
limitation  as  measured  by  the  static 
sheen  test  should  be  waived  for  SBFs, 
due  to  the  occurrence  of  false  positives. 
They  contended  that  a  sheen  was 
sometimes  perceived  when  the  SBF  was 
known  to  be  free  of  diesel  oil,  mineral 
oil  or  formation  oil.  These  comments 
were  basically  the  same  as  those 
submitted  as  part  of  the  offshore 
rulemaking,  which  occurred  in  the  same 
time  frame.  EPA  responded  as  it  had  in 
the  offshore  rulemaking,  maintaining 
the  static  sheen  test  until  there  existed 
a  replacement  test  to  determine  the 
presence  of  free  oil.  EPA  stated  that  if 
the  current  discharge  requirements 
could  be  met  then  the  drilling  fluid  and 
associated  wastes  could  be  discharged. 
This  response  indicated  EPA's  position 
that  SBF  drilling  wastes  could  be 
discharged  as  long  as  the  discharge  met 
permit  requirements.  But  again,  in  the 
context  of  these  comments,  EPA  did  not 
expect  that  many,  if  any  SBFs,  would  be 
able  to  meet  the  static  sheen 
requirements. 

In  addition  to  the  requirements  of  the 
offshore  guidelines,  the  Region  6  OCS 
general  permit  also  prohibited  the 
discharge  of  oil-based  and  inverse 
emulsion  drilling  fluids.  Although  SBFs 
are,  in  chemistry  terms,  inverse 
emulsion  drilling  fluids,  the  definition 
in  the  permit  limited  the  term  "inverse 
emulsion  drilling  fluids"  to  mean  "an 
oil-based  drilling  fluid  which  also 
contains  a  large  amount  of  water." 
Further,  the  permit  provides  a  definition 
for  oil-based  drilling  fluid  as  having 
"diesel  oil,  mineral  oil,  or  some  other 
oil  as  its  continuous  phase  with  water 
as  the  dispersed  phase."  Since  the  SBFs 
clearly  do  not  have  diesel  or  mineral  oil 
as  the  continuous  phase,  there  was  a 
question  of  whether  synthetic  base 
fluids  (and  more  broadly,  other 
oleaginous  base  fluids)  used  to 
formulate  the  SBFs  are  "some  other  oil." 
With  consideration  of  the  intent  of  the 
inverse  emulsion  discharge  prohibition, 
and  the  known  differences  in 
polynuclear  aromatic  hydrocarbon 
content,  toxicity,  and  biodegradation 
between  diesel  and  mineral  oil  versus 
the  synthetics,  EPA  determined  that 
SBFs  were  not  inverse  emulsion  drilling 
fluids  as  defined  in  the  Region  6  general 
permit.  This  determination  is 
exemplified  by  the  separate  definitions 
for  OBFs  and  SBFs  introduced  with  the 


Coastal  Effluent  Guidelines  (see  61  FR 
66086,  December  16,  1996). 

In  late  1998  and  eariy  1999,  all  four 
Regions  are  (re)issuing  their  general 
permits  for  offshore  (Regions  4,  6  and  9) 
and  coastal  (Region  10)  oil  and  gas 
wells.  Once  the  effluent  guidelines  or 
guidance  becomes  available,  EPA 
intends  to  reopen  the  permits  to  add 
requirements  that  adequately  control 
SBF  drilling  wastes. 

EPA  intends  for  today's  proposal  t,o 
act  as  guidance  such  that  the  Regions  do 
not  have  to  wait  until  issuance  of  a  final 
rule  planned  for  December  2000,  but 
may  propose  to  add  the  appropriate 
discharge  controls  through  best 
professional  judgement  (BPJ).  In  this 
manner,  the  controlled  discharge  of  SBF 
may  be  used  to  further  aid  EPA  in 
gathering  information  subsequent  to 
today's  proposal. 

C.  Pollution  Prevention  Act 

The  Pollution  Prevention  Act  of  1990 
(PPA)  (42  U.S.C.  13101  et  seq..  Pub.  L. 
101-508,  November  5, 1990)  "declares  it 
to  be  the  national  policy  of  the  United 
States  that  pollution  should  be 
prevented  or  reduced  whenever  feasible; 
pollution  that  cannot  be  prevented 
should  be  recycled  in  an 
environmentally  safe  manner,  whenever 
feasible;  pollution  that  cannot  be 
prevented  or  recycled  should  be  treated 
in  an  environmentally  safe  manner 
whenever  feasible;  and  disposal  or 
release  into  the  enviroiunent  should  be 
employed  only  as  a  last  resort  •  •  *" 
(Sec.  6602;  42  U.S.C.  13101  (b)).  In 
short,  preventing  pollution  before  it  is 
created  is  preferable  to  trying  to  manage, 
treat  or  dispose  of  it  after  it  is  created. 
The  PPA  directs  the  Agency  to,  among 
other  things,  "review  regulations  of  the 
Agency  prior  and  subsequent  to  their 
proposal  to  determine  their  effect  on 
source  reduction"  (Sec.  6604;  42  U.S.C. 
13103(b)(2)).  EPA  reviewed  this  effluent 
guideline  for  its  incorporation  of 
pollution  prevention. 

According  to  the  PPA,  source 
reduction  reduces  the  generation  and 
release  of  hazardous  substances, 
pollutants,  wastes,  contaminants,  or 
residuals  at  the  source,  usually  within  a 
process.  The  term  source  reduction 
"includels]  equipment  or  technology 
modifications,  process  or  procedure 
modifications,  reformulation  or  redesign 
of  products,  substitution  of  raw 
materials,  and  improvements  in 
housekeeping,  maintenance,  training  or 
inventory  control.  The  term  'source 
reduction.'  does  not  include  any 
practice  which  alters  the  physical, 
chemical,  or  biological  characteristics  or 
the  volume  of  a  hazardous  substance, 
pollutant,  or  contaminant  through  a 
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process  or  activity  which  itself  is  not 
integral  to  or  necessary  for  the 
production  of  a  product  or  the  providing 
of  a  service."  42  U.S.C.  13102(5).  In 
e^ect,  source  reduction  means  reducing 
the  amount  of  a  pollutant  that  enters  a 
v^raste  stream  or  that  is  otherwise 
released  into  the  environment  prior  to 
out-of-process  recycling,  treatment,  or 
disposal. 

In  this  proposed  rule,  EPA  supports 
pollution  prevention  technology  by 
encouraging  the  use  of  SBFs  based  on 
certain  synthetic  materials  and  other 
similarly  performing  materials  in  place 
of  traditional  oil-based  drilling  fluids 
based  on  diesel  oil  and  mineral  oil.  The 
waste  generated  from  SBFs  is 
anticipated. to  have  lower  toxicity,  lower 
bioaccumulation  potential,  faster 
biodegradation,  and  elimination  of 
polynuclear  aromatic  hydrocarbons, 
including  those  which  are  priority 
pollutants.  With  these  improved 
characteristics,  and  to  encourage  their 
use  in  place  of  OBFs,  EPA  is  proposing 
to  allow  the  controlled  on-site  discharge 
of  the  cuttings  associated  with  SBF.  Use 
of  SBF  in  place  of  OBF  will  eliminate 
the  need  to  barge  to  shore  or  inject  oily 
waste  cuttings,  reducing  fuel  use,  air 
emissions,  and  land  disposal.  It  also 
ehminates  the  risk  of  OBF  and  OBF- 
cuttings  spills.  In  addition,  the  proposed 
regulatory  option  includes  efficient 
closed-loop  recycling  systems  to  reduce 
the  quantity  of  SBF  discharged  with  the 
drill  cuttings.  A  discussion  of  this 
pollution  prevention  technology  is 
contained  in  Section  VI  of  this  notice 
and  in  the  Development  Document. 

rv.  Description  of  Process  and  Well 
Drilling  Activities 

A.  Well  Drilling  Process  Description 

E)rilling  occurs  in  two  phases: 
exploration  and  development. 
Exploration  activities  are  those 
operations  involving  the  drilling  of 
wells  to  locate  hydrocarbon  bearing 
formations  and  to  determine  the  size 
and  production  potential  of 
hydrocarbon  reserves.  Development 
activities  involve  the  drilling  of 
production  wells  once  a  hydrocarbon 
reserve  has  been  discovered  and 
delineated. 

Drilling  for  oil  and  gas  is  generally 
performed  by  rotary  drilling  methods 
which  use  a  circularly  rotating  drill  bit 
that  grinds  through  the  earth's  crust  as 
it  descends.  Drilling  fluids  are  pumped 
down  through  the  drill  bit  via  a  pipe 
that  is  connected  to  the  bit,  and  serve  to 
cool  and  lubricate  the  bit  during 
drilling.  The  rock  chips  that  are 
generated  as  the  bit  drills  through  the 
earth  are  termed  drill  cuttings.  The 


drilling  fluid  also  serves  to  transport  the 
drill  cuttings  back  up  to  the  surface 
through  the  space  between  the  drill  pipe 
and  the  well  wall  (this  space  is  termed 
the  annulus),  in  addition  to  controlling 
downhole  pressure  and  stabilizing  the 
well  bore. 

As  drilling  progresses,  large  pipes 
called  "casing"  are  inserted  into  the 
well  to  line  the  well  wall.  Drilling 
continues  until  the  hydrocarbon  bearing 
formations  are  encountered.  In  areas 
where  drilling  fluids  and  drill  cuttings 
are  allowed  to  be  discharged  imder  the 
current  regulations,  well  depths  range 
from  approximately  4,000  to  12,000  feet 
deep,  and  it  takes  approximately  20  to 
60  days  to  complete  drilling. 

On  the  surface,  the  drilling  fluid  and 
drill  cuttings  undergo  an  extensive 
separation  process  to  remove  as  much 
fluid  from  the  cuttings  as  possible.  The 
fluid  is  then  recycled  into  the  system, 
and  the  cuttings  become  a  waste 
product.  The  drill  cuttings  retain  a 
certain  amount  of  the  drilling  fluid  that 
are  discharged  or  disposed  with  the 
cuttings.  Drill  cuttings  are  discharged  by 
the  shale  shakers  and  other  solids 
separation  equipment.  Drill  cuttings  are 
also  cleaned  out  of  the  mud  pits  and 
from  the  solid  separation  equipment 
during  displacement  of  the  drilling  fluid 
system.  Intermittently  during  drilling, 
and  at  the  end  of  the  drilling  process, 
drilling  fluids  may  become  wastes  if 
they  can  no  longer  be  reused  or 
recycled. 

In  the  relatively  new  area  of 
deepwater  drilling,  generally  greater 
than  3000'  water  depth,  new  drilling 
methods  are  evolving  which  can 
significantly  improve  drilling 
efficiencies  and  thereby  reduce  the 
volume  of  drilling  fluid  discharges  as 
well  as  reduce  non-water  quality  effects 
of  fuel  and  steel  consumption  and  air 
emissions.  Subsea  drilling  fluid 
boosting,  referred  to  as  "subsea 
pumping",  is  one  such  technology. 
Rotary  drilling  methods  are  generally 
performed  as  described  with  the 
exception  that  the  drilling  fluid  is 
energized  or  boosted  by  use  of  a  pump 
at  or  near  the  seafloor.  By  boosting  the 
drilling  fluid,  the  adverse  effect  on  the 
wellbore  caused  by  the  drilling  fluid 
pressure  from  the  seafloor  to  the  surface 
is  eliminated,  thereby  allowing  wells  to 
be  drilled  with  as  much  as  a  50% 
reduction  in  the  number  of  casing 
strings  generally  required  to  line  the 
well  wall.  Wells  are  drilled  in  less  time, 
including  less  trouble  time.  To  enable 
the  pumping  of  drilling  fluids  and 
cuttings  to  the  surface,  some  drill 
cuttings,  larger  than  approximately  one- 
fourth  of  an  inch,  are  separated  from  the 
drilling  fluid  at  the  seafloor  since  these 


cuttings  cannot  reliably  be  pumped  to 
the  surface.  The  drill  cuttings  which  are 
separated  at  the  seafloor  are  discharged 
through  an  eductor  hose  at  the  seafloor 
within  a  300'  radius  of  the  well  site.  For 
purposes  of  monitoring,  representative 
samples  of  drill  cuttings  discharged  at 
the  seafloor  can  be  transported  to  the 
surface  and  separated  from  the  drilling 
fluid  in  a  manner  similar  to  that 
employed  at  the  seafloor.  The  drilling 
fluid.'  which  is  boosted  at  the  seafloor 
and  transports  most  of  the  drill  cuttings 
back  to  the  surface,  is  processed  as 
described  in  the  general  rotary  drilling 
methods  described  above  in  this  section. 
Once  the  target  formations  have  been 
reached,  and  a  determination  made  as  to 
which  have  commercial  potential,  the 
well  is  made  ready  for  production  by  a 
process  termed  "completion." 
Completion  involves  cleaning  the  well 
to  remove  drilling  fluids  and  debris, 
perforating  the  casing  that  lines  the 
producing  formation,  inserting 
production  tubing  to  transport  the 
hydrocarbon  fluids  to  the  surface,  and 
installing  the  surface  wellhead.  The 
well  is  then  ready  for  production,  or 
actual  extraction  of  hydrocarbons. 

B.  Location  and  Activity 

This  proposed  regulation  would 
establish  discharge  limitations  for  SBFs 
in  areas  where  drilling  fluids  and  drill 
cuttings  are  allowed  for  discharge. 
These  discharge  areas  are  the  offshore 
waters  beyond  3  miles  from  shore 
except  the  offshore  waters  of  Alaska 
which  has  no  3  mile  discharge 
restriction,  and  the  coastal  waters  of 
Cook  Inlet,  Alaska.  Drilling  is  currently 
active  in  three  regions  in  these 
discharge  areas:  (i)  the  offshore  waters 
beyond  three  miles  from  shore  in  the 
Gulf  of  Mexico  (COM),  (ii)  offshore 
waters  beyond  three  miles  from  shore  in 
California,  and  (iii)  the  coastal  waters  of 
Cook  Inlet,  Alaska.  Offshore  Alaska  is 
the  only  other  area  where  drilling  is 
active  and  effluent  guidelines  allows 
discharge.  However,  drilling  wastes  are 
not  currently  discharged  in  the  Alaska 
onshore  waters. 

Among  these  three  areas,  most 
drilling  activity  occurs  in  the  COM, 
where  1,302  wells  were  drilled  in  1997, 
compared  to  28  wells  drilled  in 
California  and  7  wells  drilled  in  Cook 
Inlet.  In  the  GOM,  over  the  last  few 
years,  there  has  been  high  growrth  in  the 
number  of  wells  drilled  in  the 
deepwater,  defined  as  water  greater  than 
1,000  feet  deep.  For  example,  in  1995, 
84  wells  were  drilled  in  the  deepwater, 
comprising  8.6  percent  of  all  GOM  wells 
drilled  that  year.  By  1997,  that  number 
increased  to  173  wells  drilled  and 
comprised  over  13  percent  of  all  GOM 
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wells  drilled.  [The  increased  activity  in 
the  deepwatei  increases  the  usefulness 
of  SBFs.  Operitors  drilling  in  the 
deepwater  citi;  the  potential  for  riser 
disconnect  in  floating  drill  ships,  which 
favors  SBF  ovsr  OBF;  higher  daily 
drilling  cost  v  'hich  more  easily  justifies 
use  of  more  expensive  SBFs  over  WBFs; 
and  greater  distance  to  barge  drilling 
wastes  that  m^y  not  be  discharged  (i.e., 
OBFs). 


C.  Drilling  Wi 

Drilling  flui 
the  most  signi 
exploratory  aj 
drilling  opera| 
limitations  foi 
cuttings  wast^ 
SBFs  or  other 
fluids  are  use^ 
and  drilling 
applicable  lii 
the  scope  of 
summary  of  tl 
wastes  is  pre; 
notice.  A  moi 
the  origins  ani 
wastes  is  incli 
Document. 


itestreams 

s  and  drill  cuttings  are 
leant  wastestreams  from 
d  development  well 
ions.  This  rule  proposes 
the  drilling  fluid  and 
stream  resulting  when 
non-aqueous  drilling 
1.  All  other  wastestreams 
ids  have  current 
itations  which  are  outside 
is  rulemaking.  A 
e  characteristics  of  these 
nted  in  Section  VI  of  this 
detailed  discussion  of 
characteristics  of  these 
ded  in  the  Development 


V.  Summary  of  Data  Gathering  Efforts 

A.  Expedited  Guidelines  Approach 

This  regulalpon  is  being  developed 
using  an  expedited  rulemaking  process. 
This  process  ijelies  on  stakeholder 
support  to  develop  the  initial 
technology  anid  regulatory  options.  At 
various  stages  of  information  gathering, 
industry,  EPA  and  other  stakeholders 
present  and  discuss  their  preferred 
options  and  identify  differences  in 
opinion.  Thisjproposal,  as  part  of  the 
expedited  process,  is  being  presented 
today  in  a  shorter  developmental  time 
period,  and  with  less  information  than 
a  typical  effluent  guidelines  proposal. 
The  proposed] rule  is  then  a  tool  to 
identify  the  candidate  requirements, 
and  request  comments  and  additional 
data.  EPA  plans  to  continue  this 
expedited  rultmaking  process  of  relying 
on  industry,  environmental  groups,  and 
other  stakeholder  support  for  the  further 
regulatory  development  after  proposal. 

EPA  encouffliges  full  public 
participation  In  developing  the  Hnal 
SBF  Guidelines.  This  expedited 
rulemaking  process  succeeds  with  more 
open  commuiiication  between  EPA,  the 
regulated  con^unity,  and  other 
stakeholders,  bnd  relies  less  on  formal 
data  and  infocmation  gathering 
mechanisms.  The  expedited  guidelines 
approach  is  suitable  when  EPA, 
industry,  and  other  stakeholders  have  a 
common  goal  on  the  structure  of  the 
limitations  an  d  standards.  EPA  believes 


this  is  the  case  with  the  SBF 
rulemaking;  EPA  is  proposing  to  allow 
the  controlled  discharge  of  the  SBF- 
cuttings  wastestream  to  encourage  the 
use  and  further  development  of  this 
pollution  prevention  technology.  Based 
on  information  to  date,  EPA  believes 
that  this  option  has  better 
environmental  results  than  the  current 
use  and  subsequent  land  disposal  or 
injection  of  OBFs.  Through  the 
exchange  of  information  among  the 
stakeholders,  EPA  understands  the 
industry's  interest  in  discharging  the 
SBF-cuttings  wastestream  because 
discharge  of  SBFs  is  more  likely  to  be 
cost  effective  as  a  replacement  to  the 
diesel  and  mineral  oil  based  OBFs.  EPA 
was  able  to  accommodate  both 
environmental  benefits  and  business 
interests  in  today's  proposal. 

Throughout  regulatory  development, 
EPA  has  worked  with  representatives 
from  the  oil  and  gas  industry  and 
several  trade  associations,  including  the 
National  Ocean  Industries  Association 
(NOLA)  and  the  American  Petroleum 
Institute  (API),  SBF  vendors,  solids 
control  equipment  vendors,  the  U.S. 
Department  of  Energy,  the  U.S. 
Department  of  Interior  Minerals 
Management  Service,  the  Texas  Railroad 
Gommission,  and  research  and 
regulatory  bodies  of  the  United 
Kingdom  and  Norway,  to  develop 
effluent  limitations  guidelines  and 
standards  that  represent  the  appropriate 
level  of  technology  (e.g.,  BAT).  The 
Agency  also  discussed  the  progress  of 
the  rulemaking  with  the  Natural 
Resources  Defense  Council  (NRDC)  and 
invited  its  participation.  The  Gook  Inlet 
Keepers  are  participating  in  the 
rulemaking  as  well. 

As  part  of  the  expedited  approach  to 
this  rulemaking,  EPA  has  chosen  not  to 
gather  data  using  the  time  consuming 
approach  of  a  Glean  Water  Act  section 
308  questionnaire,  but  rather  by  using 
data  submitted  by  industry,  vendors, 
academia,  and  others,  along  with  data 
EPA  can  develop  in  a  limited  period  of 
time.  Because  all  of  the  faciUties 
affected  by  this  proposal  are  direct 
dischargers,  the  Agency  did  not  conduct 
an  outreach  survey  to  POTWs. 

Subsequent  to  today's  proposal.  EPA 
intends  to  continue  its  data  gathering 
efforts  for  support  of  the  final  rule. 
These  continuing  efforts  are  discussed 
below  in  conjunction  with  the 
information  already  gathered.  Because 
of  these  continuing  information 
gathering  activities,  EPA  expects  that  it 
will  publish  a  subsequent  notice  of  any 
data  either  generated  by  EPA  or 
submitted  after  this  proposal  that  will 
be  used  to  develop  the  final  rule. 


B.  Identification  of  Information  Needs 

As  part  of  the  final  coastal  effluent 
guidelines,  published  on  December  16, 
1996  (61  FR  66086),  EPA  stated  that 
appropriate  and  adequate  discharge 
controls  would  be  necessary  to  allow 
the  discharge  of  SBF-cuttingS  under 
BPT,  BAT,  BGT.  and  NSPS  in  NPDES 
permits.  As  detailed  in  Section  III  of 
today's  notice,  in  the  final  coastal 
effluent  guidelines  EPA  recommended 
gas  chromatography  (GG)  as  a  test  for 
formation  oil  contamination,  and  a 
sediment  toxicity  test  as  a  replacement 
for  the  suspended  particulate  phase 
(SPP)  toxicity  testing  currently  required. 
EPA  also  mentioned  the  potential  need 
for  controls  on  the  base  fluid  used  to 
formulate  the  SBF,  controlling  one  or 
more  of  the  following  parameters:  PAH 
content,  toxicity  (preferably  sediment 
toxicity),  rate  of  biodegradation,  and 
bioaccumulation  potential.  EPA 
summarized  the  information  available 
from  seabed  surveys  at  SBF-cuttings 
discharge  sites. 

Subsequent  to  the  publication  of  the 
final  coastal  effluent  guidelines,  EPA 
continued  research  into  the  appropriate 
controls  for  the  SBF-cuttings 
wastestream,  and  presented  its  findings 
to  stakeholders  at  meetings  held  in 
Dallas,  Texas,  on  February  19, 1998,  and 
in  Houston  on  May  8  and  9.  1997.  EPA 
also  presented  data  and  information 
requirements  to  develop  adequate  and 
appropriate  controls  for  the  SBF- 
cuttings  wastestream  at  four 
conferences,  in  Aberdeen,  Scotland,  on 
Jime  23  and  24, 1997,  in  Houston,  Texas 
on  February  9, 1998,  again  in  Aberdeen 
Scotland  on  Jime  18  and  19,  1998,  and 
at  the  Minerals  Management  Service 
Information  Transfer  Meeting  held  in 
New  Orleans,  Louisiana  on  December 
18, 1997.  The  conferences  in  Scotland 
were  germane  because  of  the  work  that 
the  Scottish  Office  Agriculture, 
Environment  and  Fisheries  Department 
had  performed  on  sediment  toxicity 
testing,  biodegradability  testing,  and 
seabed  surveys  at  SBF-cuttings  and 
OBF-cuttings  discharge  sites.  This 
detailed  level  of  work  has  not  been 
performed  in  the  United  States. 

EPA  conducted  literature  reviews  and 
in  September  1997  published 
documents  entitled  "Bioaccumulation 
of  Synthetic-Based  Drilling  Fluids," 
"Biodegradation  of  Synthetic-Based 
Drilling  Fluids,"  "Assessment  and 
Comparison  of  Available  Drilling  Waste 
Data  from  Wells  Drilled  Using  Water 
Based  Fluids  and  Synthetic  Based 
Fluids,"  and  "Seabed  Survey  Review 
and  Summary."  The  purpose  of  these 
documents  was  to  help  direct  EPA's  and 
other  stakeholder's  research  e^orts  in 
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defining  BPT.  BAT.  BCT,  and  NSPS. 
and  address  CWA  403(c)  requirements 
for  SBFs. 

Industry  stakeholders,  with  the 
motivation  of  having  SBFs  addressed  in 
NPDES  permits  that  allow  the  discharge 
of  SBF-cuttings,  assisted  EPA  in  the 
development  of  methods  and  data 
gathering  to  describe  currently  available 
technologies.  Thus,  by  means  of 
meetings,  conferences,  and  other 
stakeholder  meetings.  EPA  detailed  the 
methods  and/ or  types  of  information 
required  in  order  to  support  BPT,  BCT, 
BAT,  and  NSPS  controls  in  NPDES 
permits.  The  past  and  anticipated  future 
efforts  by  various  stakeholder  groups 
and  the  EPA  are  presented  below. 

C.  Stakeholder  Technical  Work  Groups 

In  order  to  concentrate  efforts  on 
certain  technical  issues,  in  May  of  1997 
industry  prepared  studies  on  the 
following  subjects:  (a)  the  determination 
of  formation  oil  contamination  in  SBFs, 
(b)  toxicity  testing  of  SBFs  and  base 
fluids,  (c)  quantity  of  SBF  discharged 
(retention  of  base  fluid  on  cuttings),  and 
(d)  seabed  surveys  at  SBF-cuttings 
discharge  sites,  bidustry  representatives 
formed  work  groups  to  address  these 
issues.  The  sections  below  describe 
their  work. 

1.  Formation  Oil  Contamination 
Determination  (Analytical) 

The  goal  of  this  work  group  was  to 
define  the  monitoring  and  compliance 
method  to  determine  crude  oil  (or  other 
oil)  contamination  of  SBF-cuttings.  The 
work  group  has  issued  several  reports 
concerning  the  static  sheen  test,  and 
developed  two  replacement  tests  for 
formation  oil  contamination,  one  based 
on  fluorescence  and  the  other  on  gas 
chromatography  with  mass 
spectroscopy  detection  (GC/MS). 

On  September  28,  1998,  the 
workgroup  published  the  final  draft  of 
the  Phase  I  report  entitled  "Evaluation 
of  Static  Sheen  Test  for  Water-based 
Muds,  Synthetic-based  Muds  and 
Enhanced  Mineral  Oils.  The 
conclusions  of  the  report  are  that  the 
static  sheen  test  is  not  a  good  indicator 
of  oil  contamination  in  SBFs,  and  that 
in  WBFs  formation  oil  contamination  is 
often  detected  at  1.0  percent  and 
sometimes  as  low  as  0.5  percent. 

On  October  21, 1998.  tne  work  group 
published  its  final  draft  to  the  Phase  II 
report  entitled  "Survey  of  Monitoring 
Approaches  for  the  Detection  of  Oil 
Contamination  in  Synthetic-based 
Drilling  Muds."  This  document  lists 
thirteen  methods  that  the  work  group 
considered  as  a  replacement  to  the  static 
sheen  test.  From  these  thirteen,  EPA 
selected  the  reverse  phase  extraction 


method  to  be  used  on  offshore  drilling 
sites,  and  the  GC/MS  method  for 
onshore  baseline  measurements. 

On  November  16,  1998,  the  work 
group  published  its  final  draft  of  the 
Phase  III  report  entitled  "Laboratory 
Evaluation  of  Static  Sheen 
Replacements:  RPE  Method  and  GC/MS 
Method."  This  report  provides  the 
methods.  The  future  work  of  the 
Analytical  Work  Group  is  to  validate 
these  methods. 

2.  Retention  on  Cuttings 

The  goals  of  this  work  group  were  to 
determine  the  SBF  retention  on  cuttings 
using  the  equipment  currently  used  in 
the  Gulf  of  Mexico  (GOM),  and 
investigate  ways  of  determining  the  total 
quantity  of  SBF  discharged  when 
drilling  a  well.  To  address  the  first  goal, 
API  reported  data  from  GOM  wells  on 
the  amount  of  SBF  base  fluid  retained 
on  drill  cuttings.  The  results  were 
published  on  August  29,  1997,  in  a 
report  entitled  "Retention  of  Synthetic- 
Based  Drilling  Material  on  Cuttings 
Discharged  to  the  Gulf  of  Mexico." 

To  address  the  second  goal  of 
determining  the  total  quantity  of  SBF 
discharged,  the  work  group  has  created 
a  spreadsheet  which  records 
information  allowing  two  independent 
analyses  of  the  SBF  quantity  discharged. 
One  method  is  based  on  a  mass  balance 
of  the  SBF,  and  the  other  is  based  on 
retort  measurements  of  the  cuttings 
wastestream.  Both  methods  of  analyses 
carry  certain  benefits  and  drawbacks.  By 
comparing  the  results  fi-om  the  two 
analyses,  EPA  intends  to  select  one 
method  as  preferred  for  the  final  rule. 
The  work  group  is  currently  gathering 
these  comparative  data.  The  preferred 
method  will  then  be  validated  for 
inclusion  in  the  final  rule.  At  this  time, 
EPA  thinks  that  the  retort  measurement 
is  preferable  to  implement,  and 
therefore  it  is  the  method  proposed 
today.  As  further  information  is 
gathered,  however,  EPA  may  decide  that 
attainment  of  the  limit  in  the  final  rule 
is  to  be  determined  by  the  mass  balance 
metbod. 

3.  Toxicity  Testing 

The  goal  of  this  work  group  was  to 
define  the  toxicity  test  for  monitoring 
and  compliance  of  SBF-cuttings.  EPA 
has  indicated  that  the  test  could  be 
performed  on  either  the  stock  base  fluid, 
or  the  SBF  separated  from  the  cuttings 
at  the  point  of  discharge. 

Through  data  generated  by  members 
of  the  work  group,  the  work  group  has 
shown  that  SBF  and  synthetic  base  fluid 
toxicity  are  mainly  evident  in  the 
sedimentary  phase.  When  measured  in 
the  suspended  particulate  phase  (SPP) 


in  the  current  Mysid  shrimp  toxicity 
test,  the  toxicity  is  not  evident  and  the 
results  are  highly  variable,  and  are 
easily  affected  by  the  intensity  of 
stirring  and  emulsifier  content  of  the 
SBF. 

Having  showrn  that  an  aqueous  phase 
test  is  unlikely  to  yield  satisfactory 
results  with  SBFs  and  associated  base 
fluids,  the  work  group  has  been 
investigating  sediment  toxicity  tests, 
mainly  the  10-day  sediment  toxicity  test 
with  amphipods  (ASTM  El 367-92).  To 
effect  this  work,  API  funded  a  currently 
ongoing  contract  to  evaluate  four  test 
methods:  10-day  acute  sediment  toxicity 
test  with  (a)  Ampelisca  abdita,  (b) 
Leptocheirus  plumulosus,  and  (c) 
Mysidopsis  bahia,  and  (d)  microtox 
tests.  Main  issues  that  the  work  group 
hopes  to  resolve  are  discriminatory 
power  of  the  method  and  variability  in 
results.  Since  the  API  contract  work 
began,  the  work  group  has  considered 
many  variables  to  the  sediment  toxicity 
test  to  ameliorate  these  problems.  The 
work  group  is  investigating:  organisms 
other  than  amphipods,  such  as  Mysid 
shrimp  and  polychaetes;  shortening  the 
length  of  the  test,  i.e.  from  10  days  to 
4  days;  and  the  use  of  formulated 
sediments  in  place  of  natural  sediments. 
Work  continues  to  determine  the  most 
appropriate  method  to  evaluate  the  toxic 
effect  of  the  SBF  discharged  with  drill 
cuttings. 

4.  Environmental  Effects/Seabed 
Surveys 

The  goal  of  this  work  group  was  to 
determine  the  spacial  and  temporal 
recovery  of  the  seafloor  at  sites  where 
SBF-cuttings  had  been  discharged,  and 
compare  these  effects  with  effects 
caused  by  the  discharge  of  WBF  and 
WBF-cuttings  discharge. 

The  work  group  performed  a  five-day 
screening  cruise  at  three  offshore  oil 
platforms  where  SBFs  has  been  used 
and  SBF-cuttings  discharged  for  the 
purpose  of  gathering  preliminary 
environmental  effects  information.  This 
screening  cruise,  and  its  planning,  was 
performed  in  collaboration  with  EPA 
and  with  the  use  of  the  EPA  Ocean 
Survey  Vessel  Peter  W.  Anderson.  The 
study  conducted  a  preliminary 
evaluation  of  offshore  discharge 
locations  and  determine  the  areal  extent 
of  observable  physical,  chemical,  and 
biological  impact.  EPA  intended  that 
this  base  information  would  provide  (1) 
information  relative  to  the  immediate 
concerns  on  impacts,  and  (2)  valuable 
preliminary  information  for  designing 
future  offshore  assessments. 

The  study  provided  preliminary 
information  on  cuttings  dep>osition,  SBF 
content  of  nearfield  marine  sediments. 
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anoxia  in  nea  field  sediments, 
qualitative  in  bnnation  on  biological 
communities  in  the  area,  and  toxicity  of 
field  collectec  sediments.  The  results  of 
this  survey  w  jre  published  on  October 
21, 1998.  in  a  report  entitled  "Joint 
EPA/Industry  Screening  Survey  to 
Assess  the  Deposition  of  Drill  Cuttings 
and  Associats  d  Synthetic  Based  Mud  on 
the  Seabed  of  the  Louisiana  Continental 
Shelf,  Gulf  of  Mexico." 

The  ongoin  i  effort  of  the  work  group 
is  to  address  ( :WA  403(c)  permit 
requirements  for  seabed  surveys  by 
organizing  co  laborative  industry  seabed 
surveys  at  selected  SBF-discharge  sites. 

D.  EPA  Research  on  Toxicity, 
Biodegradatian,  Bioaccumulation 

Subsequent  to  today's  proposal,  EPA 
plans  to  compare  the  relative 
environmental  effects  of  SBFs  and  OBFs 
in  terms  of  (i)|  sediment  and  aquatic 
toxicity,  (ii)  bfodegradation,  and  (iii) 
bioaccumulation.  The  methods 
development  lo  occur  as  part  of  this 
research,  and  the  resulting  data,  are 
intended  to  be  used  towards  the  final 
stock  base  fluid  limitations  and  SBF 
discharge  limitations  proposed  today. 

The  base  fliids  to  consider  in  the 
sediment  toxicity,  biodegradation,  and 
bioaccumulation  tests  are  the  full  range 
of  synthetic  a|id  oleaginous  base  fluids. 
These  includ^  the  synthetic  oils  such  as 
vegetable  estdrs.  linear  alpha  olefins, 
internal  olefins  and  poly  alpha  olefins, 
the  traditional  base  oils  of  mineral  oil 
and  diesel  oili  and  the  newer  more 
refined  and  tiieated  oils  such  as 
enhanced  mineral  oil  and  paraffinic 
oils.  These  oily  base  fluids  are  common 
in  that  they  are  immiscible  (do  not  mix) 
with  water,  a|id  form  drilling  fluids  that 
do  not  disper^  in  water. 

The  outline  of  this  research  plan  in 
terms  of  goal^  and  considerations  is  as 
follows:         I 

•  For  sediment  toxicity,  this  plan 
intends  to  investigate  the  effects  of  base 
fluid,  whole  tiud  formulation,  and 
crude  oil  contamination  on  sediment 
toxicity  as  measured  by  the  10-day  acute 
sediment  toxicity  test  performed  in 
natural  sediment  with  Ampelisca  abdita 
and  Leptoch^rus  plumulosus.  The  goals 
of  this  research  are  threefold: 

•  Amend  t^e  EPA  10-day  acute 
sediment  toxicity  test  for  application  to 
SBFs  and  baab  fluids. 

•  Determine  the  LCso  values  for  the 
base  fluids  b}  this  method,  potentially 
for  determination  of  stock  limitations 
values. 

•  Determiile  the  effects  of  mud 
formulation  and  crude  oil 
contaminatic  n  on  sediment  toxicity  by 
maintaining  i  he  base  fluid  constant.  The 


purpose  is  to  investigate  the  parameters 
which  affect  toxicity  in  SBFs. 

•  For  aqueous  phase  toxicity,  this 
plan  intends  to  investigate  if  any 
correlation  exists  between  aqueous 
phase  toxicity  to  Mysid  shrimp  and 
sediment  toxicity. 

•  For  biodegradation,  this  plan 
intends  to  perform  the  solid  phase  test 
or  modified  solid  phase  test  as 
developed  by  the  Scottish  Office 
Agriculture.  Environment  and  Fisheries 
Department  for  a  range  of  oily  base 
fluids,  and  environments  of  the  Gulf  of 
Mexico.  Offshore  California.  Cook  Inlet 
Alaska,  and  Offshore  Alaska. 

•  For  bioaccumulation,  this  plan 
intends  to  test  bioconcentration  in 
Macoma  nasuta  and  Nereis  virens. 

The  research  concerning  sediment 
toxicity  testing  that  API  supports  is  seen 
as  complementary  to,  and  not 
overlapping  with,  this  EPA  plan.  API's 
goal  is  to  identify  a  bioassay  test 
organism  and  protocol  to  accurately  and 
reliably  evaluate  the  toxicity  of  SBF  and 
OBF  in  sediments.  The  API  research  is 
concentrating  efforts  on  using  both 
formulated  and  natural  sediments,  and 
possibly  a  test  period  shorter  than  the 
standard  10-day  EPA  method.  Thus, 
while  EPA  is  focusing  on  investigating 
the  parameters  that  affect  toxicity  of 
SBFs.  the  API  research  is  looking  ahead 
to  discharge  monitoring  requirements 
with  the  goal  of  identifying  an 
appropriate  and  reliable  test  method. 

E.  EPA  Investigation  of  Solids  Control 
Technologies  for  Drilling  Fluids 

EPA  has  contacted  numerous  vendors 
of  solids  control  equipment  and 
requested  information  on  performance 
and  cost  of  the  various  solids  separation 
units  available.  EPA  has  also  received 
information  from  operators  data 
showing  the  performance  of  the 
vibrating  centrifuge  technology.  As  part 
of  its  investigation  of  solids  control 
equipment  used  on  offshore  drilling 
platforms,  EPA  visited  Amoco's  Marlin 
deepwater  drilling  project  aboard  the 
Amirante  semi-submersible  drilling 
platform  located  in  Viosca  Knoll  Block 
915  approximately  100  miles  south  of 
Mobile,  Alabama.  The  primary  purpose 
of  this  site  visit  was  to  observe  the 
demonstration  of  the  vibrating 
centrifuge  drilling  fluid  recovery  device 
heretofore  used  only  on  North  Sea 
drilling  projects.  The  device  reportedly 
can  produce  drill  cuttings  containing 
less  than  6  percent  by  volume  synthetic 
drilling  fluid  on  wet  cuttings  when  well 
operated  and  maintained  and  used  in 
conjunction  with  shale  shakers  that  are 
well  operated  and  maintained.  The 
information  gathered  by  the  EPA  diuing 
this  trip  is  described  in  a  report  dated 


August  7. 1998.  entitled  "Demonstration 
of  the  'Mud  10'  Drilling  Fluid  Recovery 
Device  at  the  Amoco  Marlin  Deepwater 
Drill  Site." 

F.  Assistance  From  Other  State  and 
Federal  Agencies 

The  United  States  Department  of 
Interior  Minerals  Management  Service 
(MMS)  maintains  data  of  the  number  of 
wells  drilled  in  offshore  waters  under 
MMS  jurisdiction,  i.e.,  those  that  are  not 
territorial  seas.  In  general,  this  covers 
the  offshore  waters  beyond  3  miles  from 
the  shoreline,  which  corresponds  with 
the  area  were  drilling  wastes  are 
currently  allowed  for  discharge  and  so 
is  the  same  area  affected  by  this  rule. 
MMS  supplied  data  for  years  1995, 

1996,  and  1997  of  the  number  of  wells 
drilled  in  the  GOM  and  offshore 
California  according  to  depth  (less  than 
or  greater  than  1000  feet  water  depth) 
and  type  of  well  (exploratory  or 
development).  Since  Texas  jurisdiction 
over  oil  and  gas  leases  extends  out  to  10 
miles,  information  was  requested  and 
received  ft-om  the  Texas  Railroad 
Commission  regarding  the  number  of 
wells  drilled  in  Texas  territorial  seas 
from  3  miles  to  10  miles  from  shore. 
This  is  the  area  in  the  GOM  that  is 
affected  by  this  proposed  rule,  but  not 
included  in  the  MMS  data. 

Information  concerning  the  number  of 
wells  drilled  in  the  state  waters  of 
Upper  Cook  Inlet,  Alaska,  was  gathered 
from  the  Alaska  Oil  and  Gas 
Commission.  The  Alaska  Oil  and  Gas 
Commission  provided  information  of 
the  number  of  wells  drilled  in  Upper 
Cook  Inlet  for  the  years  1995, 1996,  and 

1997.  according  to  type  of  well  as 
exploratory  or  development. 

MMS  also  assisted  in  developing  the 
cruise  plan  of  the  screening  seabed 
survey  mentioned  in  section  V.C.4 
above. 

The  United  States  Department  of 
Energy  (DOE)  has  been  active  in 
assisting  EPA  to  gather  information 
concerning  drilling  waste  disposal 
methods  and  costs,  and  type  of  fuel 
used  on  offshore  platforms.  In 
November  1998  Argonne  National 
Laboratory,  under  contract  with  DOE, 
published  the  results  of  this  information 
gathering  effort  in  a  report  entitled 
"Data  Summary  of  Offshore  Drilling 
Waste  Disposal  Practices." 

Also  under  contract  with  DOE, 
Brookhaven  National  Laboratory 
developed  a  comparative  risk 
assessment  for  the  discharge  of  SBFs. 
The  risk  assessment,  published 
November  1998.  is  entitled  "Framework 
for  a  Comparative  Environmental 
Assessment  of  Drilling  Fluids." 
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VI.  Development  of  Effluent  Limitations 
Guidelines  and  Standards 

A.  Waste  Generation  and 
Characterization 

Drill  cuttings  are  produced 
continuously  at  the  bottom  of  the  hole 
at  a  rate  proportionate  to  the 
advancement  of  the  drill  bit.  These  drill 
cuttings  are  carried  to  the  surface  by  the 
drilling  fluid,  where  the  cuttings  are 
separated  from  the  drilling  fluid  by  the 
solids  control  system.  The  drilling  fluid 
is  then  sent  back  dowm  hole,  provided 
it  still  has  characteristics  to  meet 
technical  requirements.  Various  sizes  of 
drill  cuttings  are  separated  by  the  solids 
separations  equipment,  and  it  is 
necessary  to  remove  the  fines  (small 
sized  cuttings)  as  well  as  the  large 
cuttings  from  the  drilling  fluid  to 
maintain  the  required  flow  properties. 

SBFs,  used  or  unused,  are  considered 
a  valuable  commodity  and  not  a  waste. 
It  is  industry  practice  to  continuously 
reuse  the  SBF  while  drilling  a  well 
interval,  and  at  the  end  of  the  well,  to 
ship  the  remaining  SBF  back  to  shore 
for  refurbishment  and  reuse.  Compared 
to  WBFs,  SBFs  are  relatively  easy  to 
separate  from  the  drill  cuttings  because 
the  drill  cuttings  do  not  disperse  in  the 
drilling  fluid  to  the  same  extent.  With 
WBF,  due  to  dispersion  of  the  drill 
cuttings,  drilling  fluid  components  often 
need  to  be  added  to  maintain  the 
required  drilling  fluid  properties.  These 
additions  are  often  in  excess  of  what  the 
drilling  system  can  accommodate.  The 
excess  "dilution  volume"  of  WBF  is  a 
resultant  waste.  This  dilution  volume 
waste  does  not  occur  with  SBF.  For 
these  reasons,  SBF  is  only  discharged  as 
a  contaminant  of  the  drill  cuttings 
wastestream.  It  is  not  discharged  as  neat 
drilling  fluid  (drilling  fluid  not 
associated  with  cuttings). 

The  top  of  the  well  is  normally  drilled 
with  a  WBF.  As  the  well  becomes 
deeper,  the  performance  requirements  of 
the  driUing  fluid  increase,  and  the 
operator  may,  at  some  point,  decide  that 
the  drilling  fluid  system  should  be 
changed  to  either  a  traditional  OBF 
based  on  diesel  oil  or  mineral  oil,  or  an 
SBF.  The  system,  including  the  drill 
string  and  the  solids  separation 
equipment,  must  be  changed  entirely 
from  the  WBF  to  the  SBF  (or  OBF) 
system,  and  the  two  do  not  function  as 
a  blended  system.  The  entire  system  is 
either  (a)  a  water  dispersible  drilling 
fluid  such  as  a  WBF,  or  (b)  a  water  non- 
dispersible  drilling  fluid  such  as  an 
SBF.  The  decision  to  change  the  system 
from  a  WBF  water  dispersible  system  to 
an  OBF  or  SBF  water  non-dispersible 
system  depends  on  many  factors 
including: 


•  The  operational  considerations,  i.e. 
rig  type  (risk  of  riser  disconnects  with 
floating  drilling  rigs),  rig  equipment, 
distance  from  support  facilities, 

•  The  relative  drilling  performance  of 
one  type  fluid  compared  to  another,  e.g., 
rate  of  penetration,  well  angle,  hole 
size/casing  program  options,  horizontal 
deviation, 

•  The  presence  of  geologic  conditions 
that  favor  a  particular  fluid  type  or 
performance  characteristic,  e.g., 
formation  stability/sensitivity, 
formation  pore  pressure  vs.  fracture 
gradient,  potential  for  gas  hydrate 
formation, 

•  Drilling  fluid  cost — base  cost  plus 
daily  operating  cost, 

•  Drilling  operation  cost — rig  cost 
plus  logistic  and  operation  support, 

•  E>rilling  waste  disposal  cost. 

Industry  has  commented  that  while  the 
right  combination  of  factors  that  favor 
the  use  of  SBF  can  occur  in  any  area, 
they  most  frequently  occur  with  "deep 
water"  operations.  This  is  due  to  the 
fact  that  these  operations  are  higher  cost 
and  can  therefore  better  justify  the 
higher  initial  cost  of  SBF  use, 

The  volume  of  cuttings  generated 
while  drilling  the  SBF  intervals  of  a 
well  depends  on  the  type  of  well, 
development  or  production,  and  the 
water  depth.  According  to  analyses  of 
the  model  wells  provided  by  industry 
representatives,  wells  drilled  in  less 
than  1,000  feet  of  water  are  estimated  to 
generate  565  barrels  for  a  development 
well  and  1,184  barrels  for  an  exploratory 
well.  Wells  drilled  in  water  greater  than 
1,000  feet  deep  are  estimated  to  generate 
855  barrels  for  a  development  well,  and 
1,901  for  an  exploratory  well.  These 
values  assujne  7.5  percent  washout, 
based  on  the  rule  of  thumb  reported  by 
industry  representatives  of  5  to  10 
percent  washout  when  drilling  with 
SBF.  Washout  is  caving  in  or  sluffing  off 
of  the  well  bore.  Washout,  therefore, 
increases  hole  volume  and  increases  the 
amoimt  of  cuttings  generated  when 
drilling  a  well.  Assuming  no  washout, 
the  values  above  become,  respectively, 
526, 1,101,  795,  and  1,768,  barrels. 

The  drill  cuttings  range  in  size  from 
large  particles  on  the  order  of  a 
centimeter  in  size  to  small  particles  a 
fraction  of  a  millimeter  in  size,  called 
fines.  As  the  drilling  fluid  returns  from 
downhole  laden  with  drill  cuttings,  it 
normally  is  first  passed  through  primary 
shale  shakers  which  remove  the  largest 
cuttings,  ranging  in  size  of 
approximately  1  to  5  millimeters.  The 
drilling  fluid  may  then  be  passed  over 
secondary  shale  shakers  to  remove 
smaller  drill  cuttings.  Finally,  a  portion 
or  all  of  the  drilling  fluid  may  be  passed 


through  a  centrifuge  or  other  shale 
shaker  with  a  very  fine  mesh  screen,  for 
the  purpose  of  removing  the  fines.  It  is 
important  to  remove  fines  from  the 
drilling  fluid  in  order  to  maintain  the 
desired  flow  properties  of  the  active 
drilling  fluid  system.  Thus,  the  cuttings 
wastestream  normally  consists  of  larger 
cuttings  from  the  primary  shale  shakers 
and  fines  from  a  fine  mesh  shaker  or 
centrifuge,  and  may  also  consist  of 
smaller  cuttings  from  a  secondary  shale 
shaker.  Before  being  discharged,  the 
larger  cuttings  are  sometimes  sent 
through  another  separation  device  in 
order  to  recover  additional  drilling 
fluid. 

The  recovery  of  SBF  from  the  cuttings 
serves  two  purposes.  The  first  is  to 
deliver  drilling  fluid  for  reintroduction 
to  the  active  drilling  fluid  system,  and 
the  second  is  to  minimize  the  discharge 
of  SBF.  The  recovery  of  drilling  fluid 
from  the  cuttings  is  a  conflicting 
concern,  because  as  more  aggressive 
methods  are  used  to  recover  the  drilling 
fluid  from  the  cuttings,  the  cuttings  tend 
to  break  down  and  become  fines.  The 
fines  are  not  only  more  difficult  to 
separate  from  the  drilling  fluid,  but  as 
stated  above  they  also  deteriorate  the 
properties  of  the  drilling  fluid. 
Increased  recovery  from  the  cuttings  is 
more  problematic  for  WBF  than  with 
SBF  because  the  WBF  water-wets  the 
cuttings  which  encourages  the  cuttings 
to  disperse  and  spoil  the  drilling  fluid 
properties.  Therefore,  compared  to 
WBF,  more  aggressive  methods  of 
recovering  SBF  from  the  cuttings 
wastestream  are  practical.  These  more 
aggressive  methods  may  be  justified  for 
cuttings  associated  with  SBF  so  as  to 
reduce  the  discharge  of  SBF.  This, 
consequently,  will  reduce  the  potential 
to  cause  anoxia  (lack  of  oxygen)  in  the 
receiving  sediment  as  well  as  reduce  the 
quantity  of  toxic  organic  and  metalUc 
components  of  the  drilling  fluid 
discharged. 

Drill  cuttings  are  typically  discharged 
continuously  as  they  are  separated  from 
the  drilling  fluid  in  the  solids  separation 
equipment.  The  drill  cuttings  will  also 
carry  a  residual  amount  of  adhered 
drilling  fluid.  TSS  makes  up  the  bulk  of 
the  pollutant  loadings,  and  is  comprised 
of  two  components:  the  drill  cuttings 
themselves,  and  the  solids  in  the 
adhered  drilling  fluid.  The  drill  cuttings 
are  primarily  small  bits  of  stone,  clay, 
shale,  and  sand.  The  source  of  the  solids 
in  the  drilling  fluid  is  primarily  the 
barite  weighting  agent,  and  clays  which 
are  added  to  modify  the  viscosity. 
Because  the  quantity  of  TSS  is  so  high 
and  consists  of  mainly  large  particles 
which  settle  quickly,  discharge  of  SBF 
tlrill  cuttings  can  cause  benthic 
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smothering  anjd/or  sediment  grain  size 
alteration  resiilting  in  potential  damage 
to  invertebrata  populations  and 
alterations  in  penthic  community 
structure.        j 

Additionally,  environmental  impacts 
can  be  causedlby  toxic,  conventional, 
and  nonconvehtional  pollutants 
adhering  to  the  solids.  The  adhered  SBF 
drilling  fluid  fe  mainly  composed,  on  a 
volumetric  basis,  of  the  synthetic 
material,  or  rnbre  broadly  speaking, 
oleaginous  material.  The  oleaginous 
material  may  ilso  be  toxic  or 
bioacciunulatt,  and  it  may  contain 
priority  pollutants  such  as  polynuclear 
aromatic  hydrocarbons  (PAHs).  This 
oleaginous  material  may  cause  hypoxia 
(reduction  in  oxygen)  or  anoxia  in  the 
immediate  seqiment.  depending  on 
bottom  currents,  temperature,  and  rate 
of  biodegrada^ion.  Oleaginous  materials 
which  biodegtade  quickly  will  deplete 
oxygen  more  fepidly  than  more  slowly 
degrading  materials.  EPA,  however, 
thinks  that  fast  biodegradation  is 
environmentajly  preferable  to 
persistence  d^pite  the  increased  risk  of 
anoxia  which  accompanies  fast 
biodegradation.  This  is  because 
recolonizatioi^  of  the  area  impacted  by 
the  discharge  df  SBF-cuttings  or  OBF- 
cuttings  has  been  correlated  with  the 
disappearance  of  the  base  fluid  in  the 
sediment,  and  does  not  seem  to  be 
correlated  wi^i  anoxic  effects  that  may 
result  while  tie  base  fluid  is 
disappearing.  In  studies  conducted  in 
the  North  Sea^  base  fluids  that 
biodegrade  falter  have  been  found  to 
disappear  mote  quickly,  and 
recolonizatioi)  at  these  sites  has  been 
more  rapid. 

As  a  component  of  the  drilling  fluid, 
the  barite  weighting  agent  is  also 
discharged  asa  contaminant  of  the  drill 
cuttings.  Barite  is  a  mineral  principally 
composed  of  J)arium  sulfate,  and  it  is 
known  to  generally  have  trace 
contaminants  of  several  toxic  heavy 
metals  such  a$  mercury,  cadmium, 
arsenic,  chroitiium,  copper,  lead,  nickel, 
and  zinc.        I 

B.  Selection  df  Pollutant  Parameters 

1.  Stock  Limitations  of  Base  Fluids 

a.  Generai.-j-EPA  is  proposing  to 
establish  BAT  and  NSPS  that  would 
require  the  synthetic  materials  and  other 
oleaginous  materials  which  form  the 
base  fluid  of  the  SBFs  and  other  non- 
aqueous drilling  fluids  to  meet 
limitations  04  PAH  content,  sediment 
toxicity  and  biodegradation.  The 
technology  basis  for  meeting  these 
limits  would  oe  product  substitution,  or 
zero  discharge  based  on  land  disposal  or 
injection  if  th  ese  limits  are  not  met. 


These  parameters  are  being  regulated  to 
control  the  discharge  of  certain  toxic 
and  nonconventional  pollutants.  A  large 
range  of  synthetic,  oleaginous,  and 
water  miscible  materials  have  been 
developed  for  use  as  base  fluids.  These 
stock  limitations  on  the  base  fluid  are 
intended  to  encourage  product 
substitution  reflecting  best  available 
technology  wherein  only  those  synthetic 
materials  and  other  base  fluids  which 
minimize  potential  loadings  and 
toxicity  may  be  discharged. 

b.  PAH  Content.— EPA  proposes  to 
regulate  PAH  content  of  base  fluids 
because  PAHs  are  comprised  of  toxic 
priority  pollutants.  SBF  base  fluids 
typically  do  not  contain  PAHs,  whereas 
the  traditional  OBF  base  fluids  of  diesel 
and  mineral  oil  typically  contain  on  the 
order  of  5  to  10  percent  PAH  in  diesel 
oil  and  0.35  percent  PAH  in  mineral  oil. 
The  PAHs  typically  found  in  diesel  and 
mineral  oil  include  the  toxic  priority 
pollutants  fluorene,  naphthalene, 
phenanthrene,  and  others,  and 
nonconventional  pollutants  such  as 
alkylated  benzenes  and  biphenyls. 
Thus,  this  stock  limitation  would  be  one 
component  of  a  rule  reflecting  the  use 
of  the  best  available  technology. 

c.  Sediment  Toxicity. — EPA  proposes 
to  regulate  sediment  toxicity  in  base 
fluids  and  SBFs  as  a  nonconventional 
pollutant  parameter,  as  an  indicator  for 
toxic  components  of  base  fluids  or 
drilling  fluid.  Some  of  the  toxic 
components  of  the  base  fluids  may 
include  enhanced  mineral  oils,  internal 
oleflns,  linear  alpha  oleflns,  paraffinic 
oils,  vegetable  esters  of  2-hexanol  and 
palm  kernel  oil,  and  other  oleaginous 
materials.  Some  of  the  possible  toxic 
components  of  drilling  fluids  may 
include  the  same  components  as  the 
base  fluid,  and  in  addition  mercury, 
cadmium,  arsenic,  chromium,  copper, 
lead,  nickel,  and  zinc,  formation  oil 
contaminants,  and  other  intended  or 
unintended  components  of  the  drilling 
fluid.  It  has  been  shown,  during  EPA's 
development  of  the  Offshore  Guidelines, 
that  establishing  limits  on  toxicity 
encourages  the  use  of  less  toxic  drilling 
fluids  and  additives.  Many  of  the 
synthetic  base  fluids  have  been  shown 
to  have  lower  toxicity  than  diesel  and 
mineral  oil,  but  among  the  synthetic  and 
other  oleaginous  base  fluids  some  are 
more  toxic  than  others.  Today's 
proposed  discharge  option  includes  a 
sediment  toxicity  limitation  of  the  SBF's 
base  fluid  stock  material,  as  measiu^d 
by  the  10-day  sediment  toxicity  test 
(ASTM  El 367-92)  using  a  natural 
sediment  and  Leptocheirus  plumulosus 
as  the  test  organism. 

Subsequent  to  this  proposal  and 
before  the  final  rule,  EPA  intends  to 


gather  information  to  determine  how  to 
most  appropriately  control  toxicity  and 
solicit  comment  on  these  findings.  The 
sediment  toxicity  test  may  be  altered, 
for  instance,  in  terms  of  test  organism 
(other  amphipods  or  possibly  a 
polychaete),  sediment  type  (formulated 
in  place  of  natural),  or  length  of  test  (to 
shorten  the  10-day  test  period).  Further, 
while  today's  proposal  includes  a 
sediment  toxicity  limitation  of  the  base 
fluid  stock  material,  the  final  discharge 
option  to  control  toxicity  might  consist 
of  a  different  option. 

EPA  would  prefer  to  control  sediment 
toxicity  at  the  point  of  discharge  as 
opposed  to  controlling  the  base  fluid. 
EPA  realizes,  however,  that  the 
sediment  toxicity  test  may  be 
impractical  to  implement  as  a  discharge 
requirement  due  to  potential  problems 
in  the  availability  of  uniform  sediment 
and  other  factors  affecting  test 
variability.  If  EPA  finds,  through 
subsequent  research,  that  the  sediment 
toxicity  test  at  the  point  of  discbarge  is 
both  practical  and  superior  to  the  base 
fluid  toxicity  as  an  indicator  of  the 
toxicity  of  the  SBF  at  the  point  of 
discharge,  EPA  might  apply  the 
sediment  toxicity  test  to  the  SBF  at  the 
point  of  discharge  in  place  of  today's 
proposed  method  of  the  sediment 
toxicity  test  to  the  base  fluid. 

If  the  sediment  toxicity  test  of  neither 
the  SBF  at  point  of  discharge  nor 
synthetic  base  fluid  as  a  stock  limitation 
is  found  to  be  practical  due  to 
variability,  lack  of  discriminatory 
power,  or  other  problems,  EPA  will 
search  for  an  alternative  toxicity  test. 
One  candidate  is  modification  to  the 
current  SPP  toxicity  test,  or  aquatic 
phase  toxicity  test.  EPA  has  several 
concerns  with  applying  the  current  SPP 
test  to  SBFs.  EPA  has  received 
information  from  industry  sources  and 
testing  laboratories  that  the  results  from 
the  SPP  test  applied  to  SBFs  are  highly 
dependent  on  both  the  agitation  when 
mixing  the  seawater  with  the  SBF  and 
the  amoimt  and  type  of  emulsifiers  in 
the  SBF  formulation.  Further,  results  to 
date  show  that,  compared  to  the  aquatic 
toxicity  test,  the  sediment  toxicity  test 
provides  a  better  correlation  with 
known  toxicity  effects  of  the  various 
synthetic  and  oleaginous  base  fluids, 
and  the  experimental  situation  more 
closely  mimics  the  actual  fate  of  the 
drilling  fluid.  While  EPA  does  not  think 
that  the  current  SPP  test  is  useful  for 
application  to  SBFs,  modifications  to 
either  the  method  or  limitation  may 
render  it  functional.  Thus,  EPA  intends 
to  investigate  the  aquatic  phase  toxicity 
test  as  a  possible  control  in  the  event 
that  the  sediment  toxicity  test  of  the 
drilling  fluid  is  impractical  and  the 
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sediment  toxicity  test  of  the  base  fluid 
is  either  impractical  or  inadequate  to 
control  the  toxicity  of  the  SBF  at  the 
point  of  discharge. 

EPA  intends,  tnerefore,  to  investigate 
further  the  most  appropriate  test  method 
for  controlling  toxicity  of  SBF 
discharges,  and  to  validate  this  method. 
EPA  intends  to  publish  any  additional 
data  concerning  this  limitation  in  a 
notice  prior  to  publication  of  the  final 
rule. 

d.  Biodegradation. — EPA  proposes  to 
limit  biodegradation  as  an  indicator  of 
the  extent,  in  level  and  duration,  of  the 
toxic  effect  of  toxic  components  of 
nonconventional  pollutants  present  in 
the  base  fluids,  e.g.,  poly  alpha  olefins, 
enhanced  mineral  oils,  internal  olefins, 
linear  alpha  olefins,  paraffinic  oils,  and 
vegetable  ester  of  2-hexanol  and  palm 
kernel  oil.  The  various  SBF  base  fluids 
vary  widely  in  biodegradation  rate,  as 
measured  by  the  solid  phase  test  and 
simulated  seabed  tests.  Based  on  results 
£rom  seabed  surveys  at  sites  where 
various  base  fluids  have  been 
discharged  with  drill  cuttings,  EPA 
believes  that  the  results  from  both 
measurement  methods  are  indicative  of 
the  relative  rates  of  biodegradation  in 
the  marine  environment.  In  addition, 
EPA  thinks  this  parameter  correlates 
strongly  with  the  rate  of  recovery  of  the 
seabed  where  SBF-cuttings  have  been 
discharged. 

While  EPA  is  proposing  to  use  the 
solid  phase  test  to  measure  compliance 
with  the  biodegradation  limitation,  this 
test  is  not  yet  an  EPA  validated  method. 
In  addition  to  validating  the  method  for 
the  final  rule,  EPA  intends  to  gather 
additional  data  in  support  of  the 
biodegradation  rate  limitation.  EPA 
plans  to  present  any  additional  data  it 
collects  towards  this  limitation  in  a 
notice  subsequent  to  today's  proposed 
rule  and  before  the  final  rule. 

e.  Bioaccumulation. — While  not  a  part 
of  today's  proposal,  EPA  is  also 
considering  establishing  BAT  and  NSPS 
that  would  require  the  synthetic 
materials  and  other  base  fluids  used  in 
non-aqueous  drilling  fluids  to  meet 
limitations  on  bioacciunulation 
potential.  The  regulated  parameters 
would  be  the  nonconventional  and  toxic 
priority  pollutants  that  bioaccumulate. 
Based  on  cxirrent  information,  EPA 
believes  that  the  base  fluid  controls  on 
PAH  content,  sediment  toxicity,  and 
biodegradation  rate  being  proposed 
today  are  sufficient  to  control 
bioaccumulation.  EPA  intends, 
however,  to  study  the  bioaccumulation 
potential  of  the  various  synthetic  base 
fluids  for  comparison,  and  subsequently 
solicit  comments  on  the  results  if  EPA 
thinks  that  some  measure  of 


bioaccumulation  potential  is  needed  to 
control  adequately  the  SBF-cuttings 
wastestream. 

2.  Discharge  Limitations 

a.  Free  O//.— Under  BPT  and  BCT 
limitations  for  SBF-cuttings,  EPA  would 
retain  the  prohibition  on  the  discharge 
of  bee  oil  as  determined  by  the  static 
sheen  test.  Under  this  prohibition,  drill 
cuttings  may  not  be  discharged  when 
the  associated  drilling  fluid  would  fail 
the  static  sheen  test  defined  in 
Appendix  1  to  40  CFR  Part  435,  Subpart 
A.  The  prohibition  on  the  discharge  of 
free  oil  is  intended  to  minimize  the 
formation  of  sheens  on  the  surface  of  the 
receiving  water.  The  regulated 
parameter  of  the  no  fi'ee  oil  limitation 
would  be  the  conventional  pollutants 
oil  and  grease  which  separate  from  the 
SBF  and  cause  a  sheen  on  the  siu'face  of 
the  receiving  water. 

The  tee  oil  discharge  prohibition 
does  not  control  the  discharge  of  oil  and 
grease  and  crude  oil  contamination  in 
SBFs  as  it  would  in  WBFs.  With  WBFs, 
oils  which  may  be  present  (such  as 
diesel  oil,  mineral  oil,  formation  oil.  or 
other  oleaginous  materials]  are  present 
as  the  discontinuous  phase.  As  such 
these  oils  are  free  to  rise  to  the  surface 
of  the  receiving  water  where  they  may 
appear  as  a  film  or  sheen  upon  or 
discoloration  of  the  surface.  By  contrast, 
the  oleaginous  matrices  of  SBFs  do  not 
disperse  in  water.  In  addition  they  are 
weighted  with  barite.  which  causes 
them  to  sink  as  a  mass  without  releasing 
either  the  oleaginous  materials  which 
comprise  the  SBF  or  any  contaminant 
formation  oil.  Thus,  the  test  would  not 
identify  these  pollutants.  However,  a 
portion  of  the  synthetic  material 
comprising  the  SBF  may  rise  to  the 
surface  to  cause  a  sheen.  These 
components  that  rise  to  the  surface  fall 
under  the  general  category  of  oil  and 
grease  and  are  considered  conventional 
pollutants.  Therefore,  the  purpose  of  the 
no  free  oil  limitation  of  today's  proposal 
is  to  control  the  discharge  of 
conventional  pollutants  which  separate 
from  the  SBF  and  cause  a  sheen  on  the 
surface  of  the  receiving  water.  The 
limitation,  however,  is  not  intended  to 
^control  formation  oil  contamination  nor 
the  total  quantity  of  conventional 
pollutants  discharged. 

b.  Formation  Oil  Contamination. — 
Formation  oil  contamination  of  the  SBF 
associated  with  the  cuttings  would  be 
limited  under  BAT  and  NSPS. 
Formation  oil  is  an  "indicator" 
pollutant  for  the  many  toxic  and  priority 
pollutant  components  present  in 
formation  (crude)  oil,  such  as  aromatic 
and  polynuclear  aromatic  hydrocarbons. 
These  pollutants  include  benzene, 


toluene,  ethylbenzene,  naphthalene, 
phenanthrene,  and  phenol.  (See 
Development  Document  Chapter  VII). 
The  primary  limitation  is  based  on  a 
fluorescence  test.  This  test  is  considered 
an  appropriately  "weighted"  test 
because  crude  oils  containing  more 
toxic  aromatic  and  PAH  components 
tend  to  show  brighter  fluorescence  and 
hence  noncompliance  at  a  lower  level  of 
contamination.  Since  fluorescence  is  a 
relative  brightness  test,  gas 
chromatography  with  mass 
spectroscopy  detection  (GC/MS)  is 
provided  as  a  baseline  method  before 
the  drilling  fluid  is  delivered  for  use, 
and  is  also  available  as  an  assurance 
method  when  the  results  from  the 
fluorescence  compliance  method  are  in 
doubt. 

c.  Retention  of  SBF  on  Cuttings. — The 
retention  of  SBF  on  drill  cuttings  would 
be  limited  under  BAT  and  NSPS.  This 
limitation  controls  the  quantity  of  SBF 
discharged  with  the  drill  cuttings.  Both 
nonconventional  and  priority  toxic 
pollutants  would  be  controlled  by  this 
limitation.  Nonconventionals  include 
the  SBF  base  fluids,  such  as  vegetable 
esters,  internal  olefins,  linear  alpha 
olefins,  paraffinic  oils,  mineral  oils,  and 
others.  This  limitation  would  also  limit 
the  toxic  effect  of  the  drilling  fluid  and 
the  persistence  or  biodegradation  of  the 
base  fluid.  Several  toxic  and  priority 
pollutant  metals  are  present  in  the  barite 
weighting  agent,  including  arsenic, 
chromium,  copper,  lead,  mercury, 
nickel,  and  zinc,  and  nonconventional 
pollutants  such  as  aluminum  and  tin. 

The  emulsifying  and  wetting  agents  of 
the  SBF  would  also  be  controlled  by 
limiting  the  amount  of  SBF  discharged. 
EPA  solicits  information  concerning  the 
composition  of  the  wetting  and 
emulsifying  agents  so  that  they  can  be 
classified  as  conventional, 
nonconventional,  or  toxic  pollutants. 

Today's  proposed  rule  uses  the  retort 
method  to  determine  compliance  with 
the  limit.  The  limit  is  expressed  as 
percentage  base  fluid  on  wet  cuttings 
(weight/ weight),  averaged  over  the  well 
sections  drilled  with  SBF.  This  method 
has  not  yet  been  validated  by  EPA. 
Further,  EPA  is  currently  researching  a 
mass  balance  method  as  an  alternative 
method  to  determine  the  quantity  of 
SBF  discharged.  After  EPA  has  gathered 
sufficient  data  using  the  two  methods  in 
a  comparative  analysis,  EPA  intends  to 
validate  the  preferred  method  and 
solicit  comment  concerning  the  method 
to  be  applied  for  the  final  rule. 

3.  Maintenance  of  Current  Requirements 

EPA  would  retain  the  existing  BAT 
and  NSPS  limitations  on  the  stock  barite 
of  I  mg/kg  mercury  and  3  mg/kg 
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cadmium.  The  se  limitations  would 
control  the  le\els  of  toxic  pollutant 
metals  becaus  5  cleaner  barite  that  meets 
the  mercury  and  cadmium  limits  is  also 
likely  to  have  reduced  concentrations  of 
other  metals.  livaluation  of  the 
relationship  between  cadmium  and 
mercury  and  t  ie  trace  metals  in  barite 
shows  a  correlation  between  the 
concentration  pf  mercury  with  the 
concentration  of  arsenic,  chromium, 
copper,  lead,  molybdenum,  sodium,  tin. 
titanium  and  vnc.  (See  the  Offshore 
Development  t)ocument  in  Section  VI). 

EPA  also  would  retain  the  BAT  and 
NSPS  limitations  prohibiting  the 
discharge  of  dilling  wastes  containing 
diesel  oil  in  any  amount.  Diesel  oil  is 
considered  an  "indicator"  for  the 
control  of  spe<;ific  toxic  pollutants. 
These  pollutaits  include  benzene, 
toluene.  ethyll>enzene.  naphthalene, 
phenanthrene  and  phenol.  Diesel  oil 
may  contain  fiom  3  to  10  percent  by 
volume  PAHs,  which  constitute  the 
more  toxic  coinponents  of  petroleum 
products. 

C.  Regulatory  Options  Considered  for 
SBFs  Not  Assc  dated  With  Drill  Cuttings 

Today  EPA  proposes,  under  BPT, 
BCT,  BAT.  and  NSPS.  zero  discharge  for 
SBFs  not  associated  with  drill  cuttings. 
This  option  isitechnically  available  and 
economically  ichievable  with 
equipment  commonly  used.  It  is  also 
current  indust  ry  practice  due  to  the 
value  of  SBFs  recovered  and  reused. 
Since  this  option  reflects  current 
industry  practice,  it  has  no  non-water 
quality  enviro  imental  impacts. 

Industry  soi  irces  have  indicated  that 
at  times,  there  may  be  minor  drips  or 
spills  of  SBFs  ihat  occur  on  the 
platform.  EPA  is  considering  whether 
these  discharges  should  be  governed  by 
the  zero  discharge  requirement,  or 
whether  to  viow  the  zero  discharge 
requirements  is  being  limited  to 
discharge  of  v^|hole  drilling  fluids,  and 
allowing  unintentional  drips  and  spills 
to  be  treated  a$  miscellaneous  wastes. 
EPA  solicits  comment  on  this  approach. 
EPA  thinks  that  the  best  way  to  control 
these  dischar^s  would  be  through  the 
use  of  BMPs  atid  solicits  comment  on 
what  types  of  pMPs  would  be  effective 
for  controUin^these  discharges  and 
whether  such  BMPs  should  be  part  of 
this  effluent  guideline  or  be  applied  by 
the  permit  authority. 

D.  Regulatory  Options  Considered  for 
SBFs  Associated  With  Drill  Cuttings 

EPA  consid  sred  two  options  for 
today's  proposed  rule  for  SBFs 
associated  wi  h  drill  cuttings,  or  SBF- 
cuttings:  a  dis  charge  option  and  a  zero 
discharge  opt  on.  EPA  has  selected  the 


discharge  option  as  the  basis  for  today's 
proposal.  As  detailed  above,  this 
discharge  option  controls  under  BAT 
and  NSPS  the  stock  base  fluid  through 
limitations  on  PAH  content,  sediment 
toxicity,  and  biodegradation  rate,  and 
controls  at  the  point  of  discharge  under 
BPT  and  BCT  sheen  formation  and 
under  BAT  and  NSPS  formation  oil 
content  and  quantity  of  SBF  discharged. 
The  discharge  option  maintains  current 
requirements  of  stock  limitations  on 
barite  of  mercury  and  cadmium,  and  the 
diesel  oil  discharge  prohibition.  EPA  at 
this  time  thinks  that  all  of  these 
components  are  essential  for 
appropriate  control  of  the  SBF  cuttings 
wastestream. 

Although  not  the  basis  for  today's 
proposal.  EPA  considered  zero 
discharge  as  an  option  for  BPT.  BCT. 
BAT.  and  NSPS.  Under  zero  discharge 
all  pollutants  would  be  controlled  in 
SBF  discharges.  This  option  was  clearly 
technically  feasible  and  economically 
achievable  because  in  the  past  SBFs  did 
not  exist,  and  industry  was  able  to 
operate  using  only  the  traditional  non- 
dischargeable  OBFs  based  on  diesel  oil 
and  mineral  oil. 

EPA  presently  rejects  zero  discharge 
as  the  preferred  option  because  it  would 
result  in  unacceptable  non-water  quality 
environmental  impacts.  If  EPA  were  to 
choose  zero  discharge  for  SBF-cuttings, 
operators  would  not  have  an  incentive 
to  use  SBFs  since  they  are  more 
expensive  than  OBFs.  Thus,  if  EPA 
requires  zero  discharge,  OBF-cuttings 
would  continue  to  be  injected  or 
shipped  to  shore  for  land  disposal. 
EPA's  analysis  shows  that  under  this 
option  as  compared  to  the  discharge 
option,  for  existing  and  new  sources 
combined,  there  would  be  172  million 
poimds  annually  of  OBF-cuttings 
shipped  to  shore  for  disposal  in  non- 
hazardous  oilfield  waste  sites  and  40 
million  pounds  aimually  injected,  with 
associated  fuel  use  of  29.000  BOE  and 
annual  air  emissions  of  450  tons.  EPA 
believes  these  impacts  far  outweigh  the 
water  impacts  associated  with  these 
discharges  detailed  in  Section  VIII  of 
this  preamble.  EPA's  current  analysis 
shows  that  the  impacts  of  these 
discharges  to  water  are  of  limited  scope 
and  duration,  particularly  if  EPA 
controls  the  discharges  of  SBFs  to  the 
best  environmental  performers  that  also 
meet  the  technical  requirements  needed 
to  drill.  By  contrast,  the  landfilling  of 
OBF-cuttings  is  of  a  longer  term 
duration  and  associated  pollutants  may 
effect  ambient  air,  soil,  and  groundwater 
quality.  For  these  reasons,  under  EPA's 
authority  to  consider  the  non-water 
quality  environmental  impacts  of  its 


rule,  EPA  rejects  zero  discharge  of  SBF- 
cuttings. 

Nonetheless,  while  discharge  with 
adequate  controls  is  preferred  over  zero 
discharge,  discharge  with  inadequate 
controls  is  not  preferred  over  zero 
discharge.  EPA  believes  that  to  allow 
discharge  of  SBF-cuttings,  there  must  be 
appropriate  controls  to  ensure  that 
EPA's  discharge  limitations  reflect  the 
"best  available  technology"  or  other 
appropriate  level  of  technology.  EPA 
has  worked  with  industry  to  address  the 
determination  of  PAH  content,  sediment 
toxicity,  biodegradation. 
bioaccumulation.  the  quantity  of  SBF 
discharged,  and  formation  oil 
contamination.  The  successful 
completion  of  these  efforts  is  necessary 
for  EPA  to  continue  to  reject  zero 
discharge. 

E.  BPT  Technology  Options  Considered 
and  Selected 

As  previously  discussed.  Section 
304(b)(1)(A)  of  the  CWA  requires  EPA  to 
identify  effluent  reductions  attainable 
through  the  application  of  "best 
practicable  control  technology  currently 
available  for  classes  and  categories  of 
point  sources."  Generally.  EPA 
determines  BPT  effluent  levels  based 
upon  the  average  of  the  best  existing 
performances  by  plants  of  various  sizes, 
ages,  and  unit  processes  within  each 
industrial  category  or  subcategory.  In 
industrial  categories  where  present 
practices  are  uniformly  inadequate, 
however,  EPA  may  determine  that  BPT 
requires  higher  levels  of  control  than 
any  currently  in  place  if  the  technology 
to  achieve  those  levels  can  be 
practicably  applied.  See  A  Legislative 
History  of  the  Federal  Water  Pollution 
Control  Act  Amendments  of  1972,  U.S. 
Senate  Committee  of  Public  Works. 
Serial  No.  93-1.  January  1973.  p.  1468. 

hi  addition.  CWA  Section  304(b)(1)(B) 
requires  a  cost  assessment  for  BPT 
hmitations.  In  determining  the  BPT 
limits.  EPA  must  consider  the  total  cost 
of  treatment  technologies  in  relation  to 
the  effluent  reduction  benefits  achieved. 
This  inquiry  does  not  limit  EPA's  broad 
discretion  to  adopt  BPT  limitations  that 
are  achievable  with  available  technology 
unless  the  required  additional 
reductions  are  "wholly  out  of 
proportion  to  the  costs  of  achieving 
such  marginal  level  of  reduction."  See 
Legislative  History,  op.  cit.  p.  170. 
Moreover,  the  inquiry  does  not  require 
the  Agency  to  quantify  benefits  in 
monetary  terms.  See  e.g.  American  Iron 
and  Steel  Institute  v.  EPA,  526  F.  2d 
1027  (3rd  Cir..  1975). 

In  balancing  costs  against  the  benefits 
of  eflluent  reduction,  EPA  considers  the 
volume  and  nature  of  expected 
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discharges  after  application  of  BPT,  the 
general  environmental  effects  of 
pollutants,  and  the  cost  and  economic 
impacts  of  the  required  level  of 
pollution  control.  In  developing 
guidelines,  the  Act  does  not  require 
consideration  of  water  quality  problems 
attributable  to  particular  point  sources, 
or  water  quality  improvements  in 
particular  bodies  of  water.  Therefore, 
EPA  has  not  considered  these  factors  in 
developing  the  limitations  being 
proposed  today.  See  Weyerhaeuser 
Company  V.  Costle,  590  F.  2d  1011  (D.C. 
Cir.  1978). 

EPA  today  proposes  BPT  effluent 
limitations  for  the  cuttings 
contaminated  with  SBF  and  other  non- 
aqueous drilling  fluids.  The  BPT 
effluent  limitations  proposed  today 
would  control  free  oil  as  a  conventional 
pollutant.  The  limitation  is  no  free  oil 
as  measured  by  the  static  sheen  test, 
performed  on  SBF  separated  from  the 
cuttings. 

In  setting  the  no  free  oil  limitation, 
EPA  considered  the  sheen 
characteristics  of  currently  available 
SBFs.  Since  this  requirement  is 
currently  met  by  dischargers  in  the  Gulf 
of  Mexico,  EPA  anticipates  no 
additional  costs  to  the  industry  to 
comply  with  this  limitation. 

EPA  also  considered  a  BPT  level  of 
control  for  the  quantity  of  SBF 
discharged  with  the  cuttings  consisting 
of  improved  use  of  currently  existing 
shale  shaker  equipment.  However,  EPA 
did  not  have  enough  information  to 
establish  BPT  beyond  current 
performance.  Further,  EPA  is  not  setting 
a  BPT  limit  based  on  current 
performance  because  operators  already 
have  incentive  to  recover  as  much  SBFs 
as  possible  through  the  optimization  of 
existing  equipment  due  to  the  value  of 
the  SBFs.  Therefore,  a  BPT  limitation 
based  on  the  current  equipment,  and  as 
it  is  currently  used,  would  not  have  any 
practical  effect  on  the  quantity  of  SBF 
discharged  with  the  cuttings.  Further, 
given  that  the  BAT  and  NSPS 
limitations  would  be  more  stringent  and 
control  the  conventional  pollutants  in 
addition  to  the  non-conventional  and 
toxic  pollutants,  EPA  saw  no  reason  to 
expend  time  and  resources  to  develop  a 
different,  less  restrictive  BPT  limit. 

F.  BCT  Technology  Options  Considered 
and  Selected 

In  July  1986,  EPA  promulgated  a 
methodology  for  establishing  BCT 
effluent  limitations.  EPA  evaluates  the 
reasonableness  of  BCT  candidate 
technologies — those  that  are 
technologically  feasible — by  applying  a 
two-part  cost  test:  (1)  a  POTW  test;  and 
(2)  an  industry  cost-effectiveness  test. 


EPA  first  calculates  the  cost  per 
pound  of  conventional  pollutant 
removed  by  industrial  dischargers  in 
upgrading  from  BPT  to  a  BCT  candidate 
technology  and  then  compares  this  cost 
to  the  cost  per  poimd  of  conventional 
pollutants  removed  in  upgrading 
POTWs  from  secondary  treatment.  The 
upgrade  cost  to  industry  must  be  less 
than  the  POTW  benchmark  of  $0.25  per 
pound  (in  1976  dollars). 

In  the  industry  cost-effectiveness  test, 
the  ratio  of  the  incremental  BPT  to  BCT 
cost  divided  by  the  BPT  cost  for  the 
industry  must  be  less  than  1.29  (i.e.,  the 
cost  increase  must  be  less  than  29 
percent). 

In  today's  proposal,  EPA  is  proposing 
to  establish  a  BCT  limitation  of  no  free 
oil  equivalent  to  the  BPT  limitation  of 
no  free  oil  as  determined  by  the  static 
sheen  test.  In  developing  BCT  limits, 
EPA  considered  whether  there  are 
technologies  (including  drilling  fluid 
formulations)  that  achieve  greater 
removals  of  conventional  pollutants 
than  proposed  for  BPT,  and  whether 
those  technologies  are  cost-reasonable 
according  to  the  BCT  Cost  Test.  EPA 
identified  no  technologies  that  can 
achieve  greater  removals  of 
conventional  pollutants  than  proposed 
for  BPT  that  are  also  cost-reasonable 
under  the  BCT  Cost  Test,  and 
accordingly  EPA  proposes  BCT  effluent 
limitations  equal  to  the  proposed  BPT 
effluent  limitations  guidelines. 

G.  BAT  Technology  Options  Considered 
and  Selected 

EPA  today  proposes  BAT  effluent 
limitations  for  the  cuttings 
contaminated  with  SBFs.  The  BAT 
effluent  limitations  proposed  today 
would  control  the  stock  base  fluids  in 
terms  of  PAH  content,  sediment 
toxicity,  and  biodegradation.  Controls  at 
the  point  of  discharge  include  formation 
oil  contamination  and  the  quantity  of 
SBF  discharged.  This  level  of  control 
has  been  developed  taking  into 
consideration  the  availability  and  cost 
of  oleaginous  (SBF)  base  fluids  in  terms 
of  PAH  content,  sediment  toxicity,  and 
biodegradation  rate;  the  frequency  of 
formation  oil  contamination  at  the 
control  level;  the  performance  and  cost 
of  equipment  to  recover  SBF  from  the 
drill  cuttings.  The  technical  availability 
and  economic  achievability  of  today's 
proposed  limitations  is  discussed  below 
by  regulated  parameter. 

1.  Stock  Base  Fluid  Technical 
Availability  and  Economic 
Achievability 

a.  Introduction. — As  SBFs  have 
developed  over  the  past  few  years,  the 
industry  has  come  to  use  mainly  a  few 


primary  base  fluids.  These  include  the 
vegetable  esters,  internal  olefins,  linear 
alpha  olefins,  and  poly  alpha  olefins. 
Thus,  these  are  the  base  fluids  for  which 
EPA  has  data  and  costs  to  develop  the 
effluent  limitations  of  today's  proposed 
rule.  In  this  document,  vegetable  ester 
means  a  monoester  of  2-ethylhexanol 
and  saturated  fatty  acids  with  chain 
lengths  in  the  range  Cg-Cis,  internal 
olefin  means  a  series  of  isomeric  forms 
of  Ci6  and  C|g  alkenes,  linear  alpha 
olefin  means  a  series  of  isomeric  forms 
of  Cm  and  Ci6  monoenes,  and  poly 
alpha  olefins  means  a  mix  mainly 
comprised  of  a  hydrogenated  decene 
dimer  C20H62  (95%),  with  lesser 
amounts  of  C30H62  (4.8%)  and  C10H22 
(0.2%).  EPA  also  has  data  on  other 
oleaginous  base  fluids,  such  as 
enhanced  mineral  oil,  paraffinic  oils, 
and  the  traditional  OBF  base  fluids 
mineral  oil  and  diesel  oil. 

The  stock  base  fluid  limitations 
presented  below  are  based  on  currently 
available  base  fluids,  and  the  limitations 
would  be  achievable  through  product 
substitution.  EPA  anticipates  that  the 
currently  available  and  economically 
achievable  base  fiuids  meeting  all 
requirements  would  include  vegetable 
esters  and  internal  olefins.  EPA  also 
solicits  data  on  linear  alpha  olefins  and 
certain  paraffinic  oils  to  determine 
whether  these  base  fluids  are 
comparable  in  terms  of  sediment 
toxicity,  biodegradation,  and 
bioaccumulation. 

b.  PAH  Content  Technical 
Availability. — Today's  proposed 
limitation  of  PAH  content  is  0.001 
percent,  or  10  parts  per  million  (ppm), 
weight  percent  PAH  expressed  as 
phenanthrene.  This  limitation  is  based 
on  the  availability  of  base  fiuids  that  are 
free  of  PAHs  and  the  detection  of  the 
PAHs  by  EPA  Method  1654 A.  EPA's 
proposed  PAH  content  limitation  is 
technically  available.  Producers  of 
several  SBF  base  fluids  have  reported  to 
EPA  that  their  base  fluids  are  free  of 
PAHs.  The  base  fluids  which  suppliers 
have  reported  are  free  of  PAHs  include 
linear  alpha  olefins,  internal  olefins, 
vegetable  esters,  certain  enhanced 
mineral  oils,  synthetic  paraffins,  certain 
non-synthetic  paraffins,  and  others.  See 
the  Development  Document,  Chapter 
VII.  Compliance  with  the  BAT  and 
NSPS  stock  limitations  on  PAH  content 
may  be  achieved  by  product 
substitution. 

c.  Sediment  Toxicity  Technical 
Availability. — EPA  is  today  proposing  a 
sediment  toxicity  stock  base  fluid 
limitation  that  would  allow  only  the 
discharge  of  SBF-cuttings  using  base 
fluids  as  toxic  or  less  toxic,  but  not  more 
toxic,  than  Cis-Cig  internal  olefin. 
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Alternatively,  this  limitation  could  be 
expressed  as  tfie  LC50  of  the  base  fluid 
minus  the  LCio  of  the  C16-C18  internal 
olefin  shall  not  be  less  than  zero.  Based 
on  information  available  to  EPA  at  this 
time,  the  onlyjbase  fluids  which  would 
attain  this  limitation  are  the  internal 
olefins  and  vegetable  esters. 

lis  limit  to  be  technically 
jse  information  in  the 
cord  supports  that  internal 
\d  vegetable  ester  SBFs 
performance 

;  enabling  them  to  be  used 
in  a  wide  variety  of  drilling  situations 
offshore.  Marketing  data  given  to  the 
EPA  shows  th  It,  at  least  for  certain  of 
the  major  dril  ing  fluid  suppliers, 
internal  olefir  SBFs  are  currently  the 
most  popular  SBFs  used  in  the  Gulf  of 
Mexico. 

Various  res(  (archers  have  performed 
toxicity  testing  of  the  synthetic  base 
fluids  with  the  10-day  sediment  toxicity 
test  (EPA/600/R-94/025)  using  a  natural 
sediment  and  lepfoc/je/rus  plumulosus 
as  the  test  org|uiism.  The  synthetic  base 
3n  shown  to  have  lower 
Diesel  and  mineral  oil,  and 
ithetic  and  other 

fluids  some  are  more 
jrs.  For  example.  Still  et 
following  10-day  LC50 
results,  expressed  as  mg  base  fluid/Kg 
dry  sediment:  diesel  LCjo  of  850, 
enhanced  mineral  oil  LCjo  of  251, 
internal  olefin  LC50  of  2,944,  and  poly 

C50  of  9,636.  A  higher  LC50 
iie  material  is  less  toxic, 
with  the  same  trend  in 
i  base  fluids  above,  have 
by  Hood  et  al.  Candler  et 
al.  performed  the  10-day  sediment 
toxicity  test  with  the  amphipod 
Ampelicsa  abldita  in  place  of 
Leptocheirus  plumulosus,  and  again 
obtained  veryj similar  results  as  follows: 
diesel  LC50  of|879,  enhanced  mineral  oil 
LC50  of  557,  iitemal  olefin  LCjo  of 
3,121,  and  P/Jo  LC50  of  10,680. 

None  of  thepe  researchers  reported 
sediment  toxicity  values  for  vegetable 
esters.  Recent  y,  industry  has  evaluated 
a  number  of  base  fluids  including 
vegetable  esters.  While  the  absolute 
values  are  nol  comparable  because  the 
tests  were  pei  formed  on  the  drilling 
fluid  and  not  ust  the  base  fluid,  the 
results  showe  d  the  vegetable  ester  to  be 
less  toxic  than  the  internal  olefin. 

Researcher!  in  the  United  Kingdom 
and  Norway  i  [ivestigating  effects  in  the 
North  Sea  have  conducted  sediment 
toxicity  tests  on  other  organisms, 
namely  Corophium  volutator  &nd  Abra 
alba.  Similar  ;rends  were  seen  in  the 
measured  tox  city,  with  vegetable  ester 
having  very  l(»w  sediment  toxicity  (very 
high  LC50).  pc'ly  alpha  olefin  having  a 
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mid  range  toxicity,  and  internal  olefin 
having  a  higher  toxicity,  in  this 
comparison. 

Wnile  the  poly  alpha  olefins  were 
found  to  have  the  lowest  toxicity  of  the 
measured  base  fluids  (excludes 
vegetable  esters),  EPA  did  not  base  the 
toxicity  limitation  on  poly  alpha  olefins 
because,  as  presented  below,  they 
biodegrade  much  more  slowly  and  so 
are  unlikely  to  pass  the  biodegradation 
limitation.  EPA  intends  to  generate  and 
gather  additional  data  comparing  the 
toxicity  of  the  various  base  fluids, 
especially  to  compare  the  vegetable 
ester  toxicity  with  that  of  the  olefins 
since,  at  this  time,  directly  comparable 
data  is  not  available.  If  vegetable  esters 
are  found  to  have  significant  reduced 
toxicity  compared  to  the  other  base 
fluids,  EPA  may  choose  to  base  the 
toxicity  limitation  on  vegetable  esters. 
EPA  has  concerns,  however,  over  the 
technical  performance  and  possible 
non-water  quality  implications  with  the 
use  of  vegetable  ester  as  the  only 
technology  available  to  meet  the  stock 
base  fluid  limitations,  as  discussed 
below  under  biodegradation. 

As  an  alternative,  EPA  solicits 
comment  on  a  numeric  limitation  of  a 
minimum  LC50  of  2,600  mg  base  fluid/ 
Kg  dry  sediment  as  an  appropriate  level 
of  control,  based  on  the  toxicity  of 
C16-C18  internal  olefins  as  determined 
by  the  10-day  sediment  toxicity  test 
using  Leptocheirus  plumulosus  as  the 
test  organism.  If  EPA  pursues  this 
approach,  EPA  expects  that  it  may  need 
to  revise  this  numeric  limitations  due  to 
the  variability  currently  experienced 
with  this  test. 

d.  Biodegradation  Rate  Technical 
Availability. — Today's  proposed 
limitation  of  biodegradation  rate  for  the 
base  fluid,  as  determined  by  the  solid 
phase  test,  is  equal  to  or  faster  than  the 
rate  of  a  Ci6-Ci8  internal  olefin. 
Alternatively,  this  limitation  could  be 
expressed  as  the  percent  of  the  base 
fluid  degraded  at  120  days  minus  the 
percent  of  Cie-Cig  internal  olefin 
degraded  at  120  days  shall  not  be  less 
than  zero.  With  this  limitation  the  base 
fluids  currently  available  for  use 
include  vegetable  ester,  linear  alpha 
olefin,  internal  olefins,  and  possibly 
certain  linear  paraffins.  Combined  with 
the  other  stock  base  fluid  limitations  of 
PAH  content  and  sediment  toxicity,  the 
base  fluids  for  which  EPA  has  data  that 
would  attain  all  three  limitations  are 
internal  olefins  and  vegetable  esters. 

EPA  finds  this  limit  to  be  technically 
available  because  information  in  the 
rulemaking  record  supports  that  internal 
olefin  SBFs  and  vegetable  ester  SBFs 
together  have  performance 
characteristics  to  address  the  broad 


variety  of  drilling  situations  found 
offshore. 

As  an  alternative  to  today's  proposal, 
EPA  solicits  comment  on  a  numeric 
limitation  of  a  minimum  biodegradation 
rate  of  68  percent  base  fluid  dissipation 
at  120  days  for  the  standardized  solid 
phase  test.  If  EPA  pursues  this 
approach,  EPA  expects  that  it  may  need 
to  revise  this  numeric  limitations  as 
additional  test  results  are  generated. 

As  with  the  sediment  toxicity  test 
presented  above,  due  to  the  lack  of  data 
fi-om  the  biodegradation  test  EPA  again 
intends  to  propose  a  limitation  based  on 
comparative  testing  rather  than  propose 
a  numerical  limitation.  Therefore,  if 
SBFs  based  on  fluids  other  than  internal 
olefins  and  vegetable  esters  are  to  be 
discharged  with  drill  cuttings,  data 
showing  the  biodegradation  of  the  base 
fluid  should  be  presented  with  data, 
generated  in  the  same  series  of  tests, 
showing  the  biodegradation  of  the 
internal  olefin  as  a  standard.  EPA 
prefers  this  approach  rather  than  set  a 
numerical  limitation  at  this  time 
because  of  the  small  amount  of  data 
available  to  EPA  upon  which  to  base  a 
numerical  limitation.  EPA  sees  this  as 
an  interim  solution  to  the  problem  of 
having  insufficient  information  at  the 
time  of  this  proposal  to  provide  a 
numerical  limitation,  in  that  it  still 
provides  a  limitation  based  on  the 
performance  of  available  technologies. 

Rates  of  biodegradation  for  synthetic 
and  mineral  oil  base  fluids  have  been 
determined  by  both  the  solid  phase  and 
the  simulated  seabed  test,  and  the 
relative  rates  of  biodegradation  among 
these  two  tests  agree.  These  tests  have 
found  that,  the  order  of  degradation, 
from  fastest  to  slowest,  is  as  follows: 
vegetable  ester  >  linear  alpha  olefin  > 
internal  olefin  >  linear  paraffin  > 
mineral  oil  >poly  alpha  olefin. 

EPA  has  selected  tne  internal  olefin  as 
the  basis  for  the  biodegradation  rate 
limitation  instead  of  the  vegetable  ester 
for  two  reasons:  technical  performance 
and  non-water  quality  environmental 
impacts.  Industry  representatives  have 
reported  that  SBFs  using  esters 
currently  on  the  market  today  are  not 
adequate  choices  for  most  deepwater 
drilling  applications.  Reportedly,  the 
available  esters  thicken  considerably  at 
the  cold  temperatures  encountered  in 
the  riser  in  deep  water.  This  thickening 
can  cause  excessive  pressure  surges 
when  attempting  to  re-initiate 
circulation.  These  pressure  surges  can 
result  in  breakdown  of  exposed 
formations  resulting  in  severe  SBF 
losses  to  the  destabilized  formations.  In 
addition  to  SBF  losses,  pressure  surges 
can  destabilize  the  formation  to  the 
extent  of  hole  collapse  and  loss  of  any 
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drilling  tools  downhole.  EPA  solicits 
comment  concerning  the  maximum 
depth  at  which  vegetable  ester  SBFs  are 
practical,  the  development  on  new 
esters  with  lower  viscosity,  and  if 
special  systems,  such  as  subsea 
pumping  systems,  ameliorate  the 
pumping  difficulties. 

Cost  is  a  factor  in  encoiu-aging  the  use 
of  SBFs  in  place  of  OBFs.  Industry 
representatives  have  told  EPA  that 
vegetable  ester  SBF  costs  about  twice  as 
much  as  internal  olefin  SBF.  EPA 
believes  that  if  the  lower  cost  internal 
olefin  SBFs  can  be  discharged,  then 
more  wells  currently  drilled  with  OBF 
would  be  encouraged  to  convert  to  SBF 
than  if  only  the  more  expensive 
vegetable  ester  SBFs  were  available  for 
discharge.  This  conversion  is  preferable 
for  the  improvements  in  non-water 
quality  environmental  impacts  (see 
section  VII  below).  If  future  research 
shows  that  vegetable  esters  have  a 
significantly  reduced  toxicity  in 
addition  to  the  proven  faster  rate  of 
biodegradation,  EPA  may  consider  more 
stringent  stock  base  fluid  limitations  to 
favor  the  use  of  vegetable  ester  SBFs  for 
the  final  rule. 

e.  Economic  Achievability  of  Stock 
Base  Fluid  Controls.— EPA  finds  that  the 
proposed  stock  base  fluid  controls  are 
economically  achievable.  Industry 
representatives  have  told  EPA  that 
while  the  synthetic  base  fluids  are  more 
expensive  than  diesel  and  mineral  oil 
base  fluids,  the  savings  in  discharging 
the  SBF-cuttings  versus  land  disposal  or 
reinjection  of  OBF-cuttings  more  than 
offsets  the  increased  cost  of  SBFs.  Thus, 
it  reportedly  costs  less  for  operators  to 
invest  in  the  more  expensive  SBF 
provided  it  can  be  discharged.  The  stock 
base  fluid  limitations  proposed  above 
allow  use  of  the  currently  popular  SBFs 
based  on  internal  olefins  ($195/bbl)  and 
vegetable  esters  ($380/bbl).  For 
comparison,  diesel  oil-based  drilling 
fluid  costs  about  $65/bbl,  and  mineral 
oil-based  drilling  fluid  costs  about  $75/ 
bbl.  According  to  industry  sources, 
ciurently  in  the  Gulf  of  Mexico  the  most 
widely  used  and  discharged  SBFs  are,  in 
order  of  use,  based  on  internal  olefins, 
linear  alpha  olefins,  and  vegetable 
esters.  Since  the  stock  limitations  allow 
the  continued  use  of  the  preferred 
internal  olefin  and  vegetable  ester  SBFs, 
EPA  attributes  no  additional  cost  due  to 
the  stock  base  fluid  requirements  other 
than  monitoring  (testing  and 
certification)  costs.  EPA  expects  that 
these  monitoring  costs  will  fall  upon  the 
base  fluid  suppliers  as  a  marketing  cost. 
As  further  described  in  Section  XII,  EPA 
anticipates  that  PAH  monitoring  would 
occur  batchwise,  and  sediment  toxicity 
and  biodegradation  monitoring  would 


occur  once  annually  per  synthetic  base 
fluid  per  supplier. 

Pursuant  to  EPA's  further  research 
into  sediment  toxicity  and 
biodegradation,  EPA  may  propose  limits 
for  the  final  rule  that  are  different  than 
the  limits  proposed  today.  If  the  limits 
were  to  allow  only  more  expensive 
SBFs,  such  as  the  vegetable  ester,  EPA 
would  likely  estimate  a  cost  to  comply 
with  the  stock  base  fluid  limits  for  those 
operators  who  currently  use  and 
discharge  the  less  expensive  SBFs,  for 
instance  those  based  on  internal  olefins. 

2.  Discharge  Limitations  Technical 
Availability  and  Economic 
Achievability 

a.  Formation  Oil  Contamination  of 
SBF-Cuttings. — Today's  proposed 
formation  oil  contamination  limitation 
of  the  SBF  adhered  to  the  drill  cuttings 
is  "weighted"  to  detect  contamination 
by  highly  aromatic  formation  oils  at 
lower  concentrations  than  formation 
oils  with  lower  aromatic  contents. 
Under  the  proposed  limitation 
approximately  5  percent  of  all  (all 
meaning  a  large  representative 
sampling)  formation  oils  would  fail  (not 
comply)  at  0.1  percent  contamination 
and  95  percent  of  all  formation  oils  will 
fail  at  1.0  percent  contamination.  The 
majority  of  formation  oils  would  cause 
failure  when  present  in  SBFs  at  a 
concentration  of  about  0.5  percent  (vol/ 
vol). 

EPA  is  proposing  two  methods  for  the 
determination  of  formation  oil  in  SBFs. 
Analysis  by  gas  chromatography  with 
mass  spectroscopy  detection  (GC/MS) 
would  apply  to  any  SBF  being  shipped 
offshore  for  drilling  to  allow  discharge 
of  the  a^ociated  cuttings.  During 
drilling,  the  SBF  would  be  required  to 
comply  with  the  limitation  of  formation 
oil  contamination  as  determined  by  the 
reverse  phase  extraction  (RPE)  method. 
SBFs  found  to  be  non-compliant  by  the 
RPE  method  could,  at  the  operators 
discretion,  be  confirmed  by  testing  with 
the  GC/MS  method.  Results  from  the 
GC/MS  method  would  supersede  those 
ofthe  RPE  method. 

EPA  intends  that  the  limitation 
proposed  on  formation  (crude)  oil 
contamination  in  SBF  is  no  less 
stringent  that  the  limitation  imposed  on 
WBF  through  the  static  sheen  test.  A 
study  concerning  this  issue  found  that 
in  WBF,  the  static  sheen  test  detected 
formation  oil  contamination  in  WBF 
down  to  1  percent  in  most  cases,  and 
down  to  0.5  percent  in  some  cases. 

Currently,  only  a  very  small  percent 
of  WBF  cannot  be  discharged  due  to 
presence  of  formation  oil  as  determined 
by  the  static  sheen  test.  EPA  solicits 
information  regarding  the  frequency  of 


formation  oil  contamination  at  this  level 
of  control.  EPA  has  received  some 
anecdotal  information  to  the  effect  that 
far  less  than  one  percent  of  SBF  cuttings 
would  not  be  discharged  due  to 
formation  oil  contamination  at  this  level 
of  control.  Based  on  the  available 
information,  EPA  believes  that  only  a 
very  minimal  amount  of  SBF  will  be 
non-compliant  with  this  limitation  and 
therefore  be  required  to  dispose  of  SBF- 
cutting  onshore  or  by  injection.  EPA 
thus  finds  that  this  limitation  is 
technically  available.  EPA  also  finds 
this  option  to  be  economically 
achievable  because  there  is  no  reason 
why  formation  oil  contamination  would 
occur  more  frequently  under  this  rule 
than  under  the  current  rules  which 
industry  can  economically  afford.  For 
calculation  purposes,  EPA  has 
determined  that  no  costs  are  associated 
with  this  requirement  other  than 
monitoring  and  reporting  costs,  which 
are  minimal  costs  for  this  test  for  this 
industry. 

b.  Retention  of  SBF  on  Cuttings. — 
This  limitation  considers  the  technical 
availability  of  methods  to  recover  SBF 
fi-om  the  cuttings  wastestream.  EPA 
evaluated  the  performance  of  several 
technologies  to  recover  SBF  from  the 
cuttings  wastestream  and  their  costs,  as 
detailed  in  the  Development  Document. 
EPA  also  considered  fuel  use,  safety, 
and  other  considerations. 

The  solids  control  system  typically 
consists  of,  at  a  minimum,  a  primary 
shale  shaker  to  remove  the  larger 
cuttings.  Typically,  all  or  a  portion  of 
the  drilling  fluid  is  then  passed  through 
a  secondary  shale  shaker  or  "mud 
cleaner"  to  remove  the  small  particle 
cuttings,  or  "fines,"  before  being 
recirculated  to  the  active  mud  system. 
Greater  efficiencies  in  the  use  of  these 
currently  used  technologies  through 
reduced  loadings  and  more  even  flow 
across  the  screens,  better  maintenance 
of  the  screens,  and  better  integration  of 
the  solids  control  system  would  help 
operators  achieve  these  proposed 
discharge  limitations.  An  ancillary  or 
alternative  method  to  reduce  SBF 
discharges  is  to  retain  the  fines  for  on 
shore  disposal.  Because  of  their  small 
size  and  large  surface  area,  the  fines 
retain  more  drilling  fluid  than  an  equal 
amount  of  larger  cuttings  coming  off  the 
shale  shakers.  Therefore,  while  the  bulk 
ofthe  cuttings  may  be  discharged, 
retaining  the  fines  for  on  shore  disposal 
can  be  used  to  disproportionately 
reduce  tiie  overall  discharges  of  SBF. 

The  American  Petroleum  Institute 
(API)  performed  a  study  in  1997  which 
gathered  data  on  SBF  retention  on  drill 
cuttings.  Data  gathered  in  the  study 
show  the  long  term  average  retention 
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rate  of  SBF  or  cuttings,  weighted  by 
hole  volume,  s  10.6  percent  from  the 
primary  shale  shaker  and  15.0  percent 
from  the  secondary  shale  shaker, 
expressed  as  \ /eight  synthetic  base  fluid 
per  weight  of  *vet  cuttings.  Industry 
representatives  further  estimated  that 
the  cuttings  fram  the  primary  shale 
shaker  comprise  80  percent  of  the  total 
cuttings  waste  stream,  and  the  remaining 
20  percent  is  lemoved  by  either  the 
secondary  shajle  shaker  or  other  devices 
to  remove  veri  small  cuttings,  or  fines. 
EPA  used  this  information  to  calculate 
a  long  term  avsrage  weighted  retention 
of  11.5  percent  base  fluid  on  wet 
cuttings  using  the  current  technologies 
employed  in  t  le  Gulf  of  Mexico. 

Recently,  in  the  wake  of  the 
development  pf  SBFs  and  discharge 
limitations  in  the  North  Sea,  new 
cuttings  clean  ng  devices  have  been 
developed  wh  ich  reduce  SBF  retained 
on  the  cutting!  i.  An  effective  device 
consists  of  a  cpnically  shaped  vibrating 
centrifuge,  which  removes  recycle-grade 
SBF  from  the  cuttings  coming  off  the 
primary  shale  shakers.  EPA  selected  this 
conical  vibrating  centrifuge  as  the 
model  technology  on  which  to  base  its 
performance  and  cost  calculations.  The 
manufacturer  of  the  device  has  supplied 
EPA  with  detabled  performance  data  and 
some  cost  information  of  this  device. 
The  performance  has  been  confirmed  by 
one  operator,  showing  retention  data  for 
twelve  wells  afid  comparing  the 
vibrating  centrifuge  with  shale  shaker 
technology.  In  addition,  EPA  was 
invited  by  an  (Operator  in  the  Gulf  of 
Mexico  to  observe  the  operation  of  the 
vibrating  cent^fuge.  EPA  has  learned 
that  the  operalior  has  written  a  report 
concerning  th*  operation  of  this  SBF 
recovery  device,  but  this  report  has  not 
been  made  ave  ilable  to  EPA.  The 
operator  has  ii  iformed  EPA  as  to  the  cost 
of  implementi  ig  the  vibrating 
centrifuge,  an( ,  EPA  used  this  cost 
information  in  determining  the  total 
cost  of  implementation.  EPA  is  aware  of 
at  least  one  otker  company  that  makes 
a  similar  centnfugal  device  to  recover 
SBFs  from  drill  cuttings,  although  EPA 
has  not  received  performance  or  costs 
for  this  machine. 

The  limitatifcn  proposed  today  for 
retention  of  SI  F  is  10.2  percent  base 
fluid  on  wet  cuttings  (weight/ weight), 
averaged  by  hdle  volume  over  the  well 
sections  drillel  with  SBF.  Those 
portions  of  the  cuttings  wastestream  that 
are  retained  fc  r  no  discharge  are 
factored  into  the  weighted  average  with 
a  retention  valkie  of  zero.  The  limit 
assumes  that  SBF-cuttings  processed  by 
the  vibrating  dentrifuge  technology 
comprise  80  pjrcent  of  the  wastestream 
while  the  remi  lining  20  percent  is 


comprised  of  SBF-cuttings  from  the 
secondary  shale  shaker.  Thus,  from  the 
available  data  EPA  determined  that  the 
retention  attained  for  95  percent  of 
volume-weighted  well  averages  was 
7.22  for  the  vibrating  centrifuge  and 
22.0  for  the  secondary  shale  shakers. 
Applying  the  assumption  of  an  80/20 
split  between  the  two  wastestreams, 
EPA  determined  the  weighted  average 
retention  regulatory  limit  of  10.2 
percent. 

Based  on  current  performance  of  the 
vibrating  centrifuge  technology,  95 
percent  of  all  volume-weighted  average 
values  for  retention  of  drilling  fluids 
over  the  course  of  drilling  a  well  are 
expected  to  be  less  than  the  proposed 
limit.  Some,  but  not  all,  of  the 
variability  between  wells  is  due  to 
factors  under  the  control  of  the 
operators.  EPA  believes  that  the 
proposed  limit  can  be  met  at  all  times 
by  providing  better  attention  to  the 
operation  of  the  technology  and  by 
keeping  track  of  the  weighted  average 
for  retention  as  the  well  is  being  drilled. 
If  the  trend  in  weighted  average 
retention  appears  to  the  operator  as  if 
the  average  retention  for  a  particular 
well  will  exceed  the  limitation  prior  to 
completion  of  the  well  then  EPA 
recommends  that  the  operator  retain 
some  or  all  of  the  remaining  cuttings  for 
no  discharge.  This  is  feasible  because 
retention  of  SBF  on  drill  cuttings  is 
generally  low  in  the  early  stages  of 
drilling  a  well  and  it  increases  as  the 
well  goes  deeper. 

EPA  used  the  same  statistical  analysis 
to  determine  the  long  term  average 
retention  values.  These  values  were 
used  for  cost  and  loadings  calculations. 
For  the  vibrating  centrifuge  and  Jhe 
secondary  shale  shaker,  respectively, 
EPA  determined  that  the  long  term 
between-well  average  percent  retention 
of  SBF  on  cuttings  was  5.14  and  15.00. 
Applying  the  assumption  of  an  80/20 
split  between  the  two  wastestreams,  the 
long  term  average  value  for  cost  and 
loading  calculations  is  7.11  percent  SBF 
retained  on  wet  cuttings.  Cost  and 
loadings  calculations  also  assumed  7.5 
percent  washout  of  the  well  bore. 

EPA  finds  that  a  well-average  limit  of 
10.2  percent  base  fluid  on  wet  cuttings 
is  economically  achievable.  According 
to  EPA's  analysis,  in  addition  to 
reducing  the  discharge  of  SBFs 
associated  with  the  cuttings,  EPA 
estimates  that  this  control  will  result  in 
a  net  savings  of  $5.0  MM.  This  savings 
results  because  the  value  of  the  SBF 
recovered  is  greater  than  the  cost  of 
implementation  of  the  technology.  This 
analysis  is  presented  in  Section  DC  of 
today's  notice,  and  in  greater  detail  in 
the  Development  Document. 


EPA  thinks  that  this  regulatory 
limitation  is  necessary  to  both  hasten 
and  broaden  the  use  of  improved  SBF 
recovery  devices,  even  though  industry 
may  be  inclined  to  implement  the  SBF 
recovery  technology  to  save  valuable 
SBF  irrespective  of  the  limitation.  There 
could  be  several  reasons  why  industry 
does  not  already  use  the  model  SBF 
recovery  technology  even  though,  in 
EPA's  assessment,  it  saves  the  operator 
money.  For  one.  market  acceptance  and 
market  penetration  of  the  vibrating 
centrifuge  could  be  a  reason.  The 
vibrating  centrifuge  recovery  technology 
is  a  new  technology  that  was  developed 
in  the  North  Sea  and  has  only  been 
demonstrated  a  few  times  in  the  United 
States.  Secondly,  the  cost  and  resources 
devoted  to  retrofitting  might  only 
benefit  a  small  portion  of  the  wells 
drilled  by  an  operator.  This  is  because 
only  a  small  fraction  of  wells,  about  13 
percent  in  EPA's  analysis,  are  drilled 
with  SBFs.  To  counter  this,  however,  is 
the  fact  that  most  SBF  wells  are 
concentrated  in  the  deep  water.  EPA 
projects  that  75  percent  of  all  wells 
drilled  in  the  deepwater  would  use 
SBFs.  In  addition,  retrofitting  costs  and 
market  forces  would  encourage  the 
dedication  of  drill  platforms  equipped 
with  improved  SBF  recovery  technology 
to  the  drilling  of  SBF  wells.  The  use  of 
improved  SBF  recovery  devices  in  the 
North  Sea  is  a  case  in  point.  Operators 
have  reported  to  EPA  that  in  the  North 
Sea  they  were  reluctant  to  use  improved 
SBF  recovery  devices,  and  eventually 
did  so  only  in  response  to  more 
stringent  regulatory  requirements.  These 
operators  report  that  their  total  cost  to 
drill  an  SBF  well  actually  went  down  as 
they  implemented  the  improved  SBF 
recovery  devices  because  of  the  value  of 
the  SBF  recovered. 

H.  NSPS  Technology  Options 
Considered  and  Selected 

The  general  approach  followed  by 
EPA  for  developing  NSPS  options  was 
to  evaluate  the  best  demonstrated  SBFs 
and  processes  for  control  of  priority 
toxic,  nonconventional,  and 
conventional  pollutants.  Specifically, 
EPA  evaluated  the  technologies  used  as 
the  basis  for  BPT,  BCT  and  BAT.  The 
Agency  considered  these  options  as  a 
starting  point  when  developing  NSPS 
options  because  the  technologies  used 
to  control  pollutants  at  existing  facilities 
are  fullv  applicable  to  new  facilities. 

EPA  has  not  identified  any  more 
stringent  treatment  technology  option 
which  it  considered  to  represent  NSPS 
level  of  control  applicable  to  the  SBF- 
cuttings  wastestream.  Further,  EPA  has 
made  a  finding  of  no  barrier  to  entry 
based  upon  the  establishment  of  this 
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level  of  control  for  new  sources.  See 
section  X,  Economic  Analysis. 
Therefore,  EPA  is  proposing  that  NSPS 
be  established  equivalent  to  BPT  and 
BAT  for  conventional,  priority,  and 
nonconventional  pollutants. 

Vn.  Non-Water  Quality  Environmental 
Impacts  of  Proposed  Regulations 

A.  Introduction  and  Summary 

The  elimination  or  reduction  of  one 
form  of  pollution  has  the  potential  to 
aggravate  other  environmental 
problems.  Under  sections  304(b)  and 
306  of  the  CWA,  EPA  is  required  to 
consider  these  non-water  quality 
environmental  impacts  (including 
energy  requirements)  in  developing 
effluent  limitations  guidelines  and 
NSPS.  In  compliance  with  these 
provisions,  EPA  has  evaluated  the  effect 
of  this  proposed  regulation  on  air 
pollution,  energy  consumption,  solid 
waste  generation  and  management, 
consumptive  water  use,  safety,  and 
vessel  traffic. 

Based  on  this  evaluation,  EPA 
currently  prefers  the  discharge  option 
over  the  zero  discharge  option  because 
of  the  non-water  quality  environmental 
impacts  that  would  occur  with  zero 
discharge,  compared  to  the  water 
quality  impacts  that  would  occur  with 
discharge  as  controlled  by  this  proposed 
rule.  Thus,  non-water  quality 
environmental  impacts  are  a  major 
consideration  for  this  rule  because  of 
the  nature  of  the  wastes  and  where  the 
wastes  are  generated  and  disposed. 

If  SBF-cuttings  cannot  be  discharged, 
cuttings  from  SBF  wells  would  have  to 
be  transported  to  shore  for  treatment 
and  disposal,  or  made  into  a  slurry  and 
injected  on-site.  In  this  case,  EPA 
assumes  that  most  operators  will  not  use 
SBF  in  place  of  OBF,  because  SBFs  cost 
more  than  OBFs.  On  the  other  hand,  if 
SBF-cuttings  can  be  discharged,  not 
only  are  non-water  quality 
environmental  impacts  from  current 
SBF  wells  drastically  reduced,  but  EPA 
also  estimates  that  some  OBF  wells 
would  convert  to  SBF,  further 
decreasing  these  impacts.  EPA  estimates 
that  in  the  Gulf  of  Mexico  (GOM)  20 
percent  of  OBF  wells  will  convert  to 
SBF  wells.  EPA  also  estimates  that  these 
GOM  OBF  wells  are  in  shallow  water 
(less  than  1000  feet).  In  deep  water,  EPA 
assumes  that  those  wanting  to  use  SBFs 
are  already  doing  so  and  therefore  these 
facilities  are  not  considered  to  yield 
non-water  quality  environmental 
impacts  reductions.  In  offshore 
CaUfomia  and  Cook  Inlet,  Alaska,  EPA 
assumes  that  all  OBF  wells  will  convert, 
because  of  the  greater  expense  of  OBF- 


cuttings  discharge  and  an  ever  greater 
concern  for  non-water  quality 
environmental  impacts  in  these  areas  as 
compared  to  the  GOM.  For  example, 
disposal  of  OBF-cuttings  in  Cook  Inlet, 
Alaska,  would  likely  require  the  barging 
of  the  waste  to  the  lower  48  States.  Air 
quality  in  California  is  a  continuing 
concern  and  therefore  there  is  pressure 
to  keep  air  emissions  from  oil  and  gas 
drilling  activities  in  the  neighboring 
offshore  waters  at  a  minimum. 

In  total,  for  existing  and  new  sources 
under  the  discharge  option,  EPA 
estimates  that  air  emissions  would  be 
reduced  by  72  tons  per  year,  based  on 
OBF  facilities  switching  to  SBF.  If  the 
zero  discharge  option  was  selected, 
however,  air  emissions  would  increase 
by  378  tons  per  year,  based  on  SBF  to 
OBF  conversion.  Therefore,  in  moving 
from  the  zero  discharge  option  to  the 
discharge  option,  air  emissions  would 
be  reduced  by  450  tons  per  year.  In 
addition,  EPA  estimates  than  29.359 
BOE  less  fuel  would  be  used. 

Other  favorable  non-water  quality 
environmental  impacts  occur  with  the 
elimination  of  the  long  term  disposal  of 
OBF-cuttings  on  shore,  because  the 
pollutants  present  in  OBF-cuttings  may 
affect  ambient  air,  soil,  and  groundwater 
quality.  EPA  estimates  that  allowing 
discharge  of  SBF-cuttings  compared  to 
zero  discharge  would  decrease  the 
amount  of  OBF-cuttings  disposed  at 
land  based  facilities  by  172  MM  pounds 
annually,  and  the  amount  injected  by  40 
MM  pounds.  The  methodology  used  to 
arrive  at  these  numbers  is  described  in 
the  sections  which  follow,  and  the 
results  are  discussed  in  more  detail. 

In  consideration  of  the  many  non- 
water  quality  benefits  with  SBF- 
discharge,  EPA  currently  prefers  to 
allow  the  controlled  discharge  of  SBF- 
cuttings  despite  some  additional  SBF- 
cuttings  discharges  that  may  occur  as  a 
result  of  this  rule.  EPA's  authority  to 
consider  the  non-water  quality 
environmental  impacts  of  its  rule, 
therefore,  forms  the  primary  basis  in 
EPA's  rejection  of  zero  discharge  of 
SBF-cuttings. 

B.  Method  Overview 

EPA  estimated  annual  energy 
consumption  (i.e.,  fuel  usage),  air 
emissions,  and  solid  waste  generation 
rates  from  information  on  model  well 
characteristics  and  current  drilling 
activity  gathered  from  industry.  State, 
and  Federal  agency  sources.  This 
framework  is  based  upon  the  model 
well,  well  count,  and  control  technology 
data  that  is  detailed  in  the  compliance 
cost  and  pollutant  reductions 


discussions  of  today's  notice  (Section 
IX).  EPA's  calculations  are  based  on  the 
following  projections:  wells  drilled  with 
SBF  in  the  Gulf  of  Mexico  currently 
discharge  SBF-cuttings  containing  an 
average  11  percent  by  weight  synthetic 
base  fluid;  under  the  discharge  option 
SBF-cuttings  would  retain  an  average  7 
percent  base  fluid  on  cuttings;  and  of 
the  wells  drilled  with  OBF  80  percent 
practice  zero  discharge  by  hauling  OBF- 
cuttings  to  shore  for  land-based 
disposal,  and  the  remaining  20  percent 
inject  on-site.  In  the  context  of  the  non- 
water  quality  environmental  impacts 
analysis,  SBF  wells  using  standard 
solids  control  equipment  and 
discharging  SBF-cuttings  at  11  percent 
retention  are  defined  as  the  baseline. 
Increases  or  decreases  in  non-water 
quality  environmental  impacts  are 
compared  to  this  baseline.  For  example, 
current  OBF  wells  that  EPA  projects 
would  convert  to  SBF  in  the  discharge 
option  are  assigned  baseline  impacts 
because  these  wells  use  energy 
consuming  technologies  (i.e., 
transportation  for  disposal  or  injection) 
beyond  standard  solids  control 
equipment. 

After  establishing  baseline  impacts, 
EPA  calculated  impacts  resulting  from 
compliance  with  the  proposed  discharge 
and  zero  discharge  options,  details  of 
which  are  given  in  the  following 
discussions.  EPA  then  calculated  the 
incremental  impacts  by  subtracting  the 
compliance  impacts  from  the  baseline 
impacts. 

The  discussions  below  adopt  the 
following  acronyms  for  the  four  model 
well  types  developed  for  well-specific 
analyses:  DWD  (deep-water 
development),  DWE  (deep-water 
exploratory),  SWD  (shallow-water 
development),  and  SWE  (shallow-water 
exploratory). 

C.  Energy  Consumption  and  Air 
Emissions  for  Existing  Sources 

1.  Energy  Consumption 

a.  Baseline  Energy  Consumption. — 
EPA's  estimated  non-water  quality 
environmental  impacts  for  the  discharge 
and  zero  discharge  options,  for  existing 
sources,  are  presented  in  Table  VII-1. 
EPA  set  baseline  energy  consumption 
according  to  SBF  wells  discharging  SBF- 
cuttings  at  11  percent  retention  of  base 
fluid  on  wet  cuttings.  Table  VII-1 
shows,  therefore,  that  the  baseline 
energy  consumption  (i.e.,  fuel  usage)  is 
zero  for  existing  Gulf  of  Mexico  SBF 
wells,  because  increases  or  decreases  in 
fuel  use  and  air  emissions  are  compared 
to  this  level. 
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Table  VII-1.-|-Summary  Annual  Baseline.  Compliance,  and  Incremental  Compliance,  Non-Water  Quauty  Environmental 

Impacts  of  SBF  Cuttings  Management  from  Existing  Sources 


-t- 


Technolo^  basis 


Baseline  Non-Wat^r  Quality  Envt- 
ronmental  ii 
Currently  SBF  jDischarge  (11% 

relen.) 
Currently     O0F     Zero     Ois- 
ctiarge 

Compliance  Non-Wfater  Quality  Erv 
vironmental  Impacts: 
Discharge  oijtfcn  (7%  reten.)  .. 

Zero  Discharge  Option  

Incremental  Non-Wlater  Quality  En- 
vironmental Impacts  Reductions 
(Increases):        j 
Discharge  Opffcn  (7%  reten.) .. 
Zero  Discharge  Option  


Gulf  of  Mexico 


Air 

emissions 

(tons/yr) 


0 
47.92 


12.54 
338.55 


36.38 

(338.55) 


Fuel 

usage 

(BOE/yr)' 


0 
3,433 


3.035 
24.125 


398 

(24,125) 


Offshore  California 


Air 

emissions 

(tons/yr) 


NA 
36.61 


0.76 
NA 


35.86 
0 


Fuel 

usage 

(BOE/yr)' 


NA 
2.121 


187 
NA 


1,934 
0 


Cook  Inlet,  Alaska 


Air 

emissions 

(tons/yr) 


NA 
2.08 


0.01 
NA 


2.07 
0 


Fuel 

usage 

(BOE/yr)" 


NA 
285 


4 
NA 


281 
0 


Total 


Air 

emissions 

(tons/yr) 


0 
86.61 


13.30 
338.55 


73.31 

(338.55) 


Fuel 

usage 

(BOE/yr)' 


0 
5,839 


3,226 
24.125 


2.613 
(24,125) 


•  BOE  (barrels  of  oil  equivalent)  is  the  total  diesel  volume  required  converted  to  equivalent  oil  volume  (by  the  factor  1  BOE  -  42  gal.  dtesef)  and  the  volunfie  of  natu- 
ral gas  required  converted  to  equrvalent  oil  volume  (by  the  factor  1.000  set  -  0.178  BOE). 
"Baseline  non-wtter  quality  environmental  impacts  from  the  23  (20  percent)  OBF  wells  that  convert  to  SBF  upon  promulgation  of  today's  proposed  njle. 


Baseline  fuel  usage  rates  for  OBF 
wells  in  offshore  California  and  coastal 
Cook  Inlet,  Aldska  derive  from  activities 
associated  witi  transporting  waste  drill 
cuttings  to  shote  and  land-disposing  the 
cuttings.  For  tl^is  analysis.  EPA  used  the 
method  develc(ped  to  estimate  zero 
discharge  impacts  under  the  Offshore 
and  Coastal  Oil  and  Gas  Rulemakings. 
EPA  used  the  volumes  of  drilling  waste 
requiring  onshpre  disposal  to  estimate 
the  number  of  pupply  boat  trips 
necessary  to  haul  the  waste  to  shore. 
Projections  mane  regarding  boat  use 
included  types  of  boats  used  for  waste 
transport,  the  distance  traveled  by  the 
boats,  allowanj:es  for  maneuvering, 
idling  and  loaaing  operations  at  the  drill 
site,  and  in-port  activities  at  the  dock. 
EPA  estimated  fuel  required  to  operate 
the  cranes  at  tlje  drill  site  and  in-port 
based  on  projections  of  crane  usage. 
EPA  determined  crane  usage  by 
considering  thi}  drilling  waste  volumes 
to  be  handled  ind  estimates  of  crane 
handling  capadty.  EPA  also  used 
drilling  waste  volumes  to  determine  the 
number  of  truqk  trips  required.  The 
number  of  trucjk  trips,  in  conjunction 
with  the  distance  traveled  between  the 
port  and  the  disposal  site,  enabled  an 
estimate  of  fue^  usage.  The  use  of  land- 
spreading  equipment  at  the  disposal  site 
was  based  on  the  drilling  waste  volumes 
and  the  projected  capacity  of  the 
equipment.  Th  e  annual  baseline  fuel 
usage  in  barrel  s  of  oil  equivalents  (BOE) 
is  2,121  BOE  f  )r  offshore  California,  and 
285  BOE  for  cciastal  Cook  Inlet. 

In  the  Gulf  c  f  Mexico  analysis,  EPA 
projected  that  20  percent  of  OBF  wells 
in  shallow  wa^  er  would  become  SBF 
wells  as  a  result  of  this  rule,  and 
therefore  they  are  included  in  the  zero 
discharge  anal  /sis.  Baseline  fuel  usage 


rates  (and  all  other  impacts)  for  OBF 
wells  in  the  Gulf  of  Mexico  are  based  on 
the  assumption  that  80  percent  of  these 
wells  use  land-disposal  for  zero 
discharge  and  the  remaining  20  percent 
use  on-site  injection  to  dispose  of  OBF- 
cuttings.  This  assumption  is  discussed 
further  in  Section  IX  of  this  Preamble, 
and  in  the  Development  Document. 
Baseline  fuel  usage  rates  for  zero 
discharge  via  land-disposal  were 
calculated  using  the  same  analysis  used 
in  the  offshore  rule  for  California  wells 
and  coastal  rule  for  Cook  Inlet  wells. 
Baseline  fuel  usage  rates  for  Gulf  of 
Mexico  wells  that  inject  waste  cuttings 
onsite  were  calculated  as  the  sum  of  the 
fuel  usage  for  the  model  turnkey 
injection  system  considered  for  the  zero 
discharge  option,  which  consists  of 
transfer  equipment  for  moving  cuttings, 
grinding  and  processing  equipment,  and 
injection  equipment.  The  per-well  fuel 
usage  rates  for  wells  that  use  on-site 
injection  are  weighted  averages  of  diesel 
usage  rates  and  natural  gas  usage  rates, 
according  to  the  estimate  that  85  percent 
use  diesel  and  15  percent  use  natural 
gas  as  primary  power  sources  in  the 
Gulf  of  Mexico.  By  multiplying  the 
average  per-well  baseline  fuel  usage 
rates  by  the  projected  aimual  drilling 
activity  for  the  four  model  wells  in  the 
Gulf  of  Mexico,  EPA  calculated  an 
annual  baseline  fuel  usage  of  3,433  BOE 
for  the  Gulf  of  Mexico,  and  5,839  BOE 
for  all  wells  in  the  baseline. 

b.  Compliance  Energy 
Consumption. — Energy  consimiption  for 
the  discharge  option  was  calculated  by 
identifying  the  equipment  and  activities 
associated  with  the  operation  of  a 
vibrating  centrifuge  to  reduce  the 
retention  of  the  synthetic  base  fluid  on 
drill  cuttings  from  an  average  11  percent 


to  seven  percent,  measured  on  a  wet- 
weight  basis.  Details  regarding  the 
technology  basis  for  this  option  are 
presented  in  Section  VI  of  this 
Preamble,  and  in  the  Development 
Document.  Using  the  characteristics  of 
the  four  model  wells  (see  Section  IX.B), 
EPA  calculated  per-well  energy 
consumption  based  on  the  horsepower 
demand  speciHed  for  the  vibrating 
centrifuge  by  its  manufacturer.  The 
horsepower  demand  was  multiplied  by 
the  fuel  usage  rate  and  the  hours  of 
operation  required  to  drill  the  SBF 
section  of  the  well,  specific  to  each 
model  well  type. 

Since  they  are  based  on  the  same 
technology,  the  discharge  option  per- 
well  energy  consumption  rates  are  the 
same  for  the  three  geographic  areas,  but 
vary  based  on  the  fuel  source  employed 
in  each  area.  In  the  Gulf  of  Mexico, 
industry  sources  recently  estimated  that 
approximately  85  percent  of  drilling 
operations  use  diesel  oil  as  the  primary 
fuel  source,  and  the  remaining  15 
percent  use  natural  gas.  Information 
regarding  fuel  sources  for  the  offshore 
CaUfomia  area  indicates  a  variety  of 
sources,  including  diesel,  natural  gas, 
and  for  some  platforms,  submerged 
electrical  cables  connected  to  shore- 
based  power  supplies.  For  this  analysis, 
it  was  determined  that  deep  water  wells 
in  offshore  California  use  diesel  as  the 
primary  fuel  source,  and  shallow  water 
wells  use  natural  gas.  For  coastal  Cook 
Inlet  wells,  natural  gas  was  determined 
to  be  the  primary  fuel  source,  based  on 
information  supplied  by  the  industry 
both  recently  and  submitted  in  the 
Coastal  Oil  and  Gas  Rulemaking  effort. 
Based  on  these  determinations  and 
projected  drilling  activity  estimates, 
EPA  calculated  the  following  annual 
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discharge  option  fuel  usage  rates  for  the 
three  geographic  areas:  3,035  BOE  for 
the  Gulf  of  Mexico.  187  BOE  for  offshore 
California,  and  4  BOE  for  Cook  Inlet,  for 
a  total  annual  fuel  usage  rate  of  3.226 
BOE  for  existing  sources  in  the 
discharge  option. 

EPA  calculated  energy  consumption 
for  compliance  with  the  zero  discharge 
option  for  the  Gulf  of  Mexico  wells  that 
EPA  estimates  currently  discharge  SBF 
cuttings,  since  these  wells  would  need 
to  convert  from  discharge  to  zero 
discharge  imder  this  option.  EPA 
estimated  fuel  usage  rates  were 
estimated  by  identifying  the  equipment 
and  activities  associated  with  two  zero 
discharge  technologies  currently  in  use 
in  the  Gulf  of  Mexico:  1)  transporting 
waste  cuttings  to  shore-based  land 
disposal  sites;  and  2)  on-site  injection. 
The  methods  developed  for  calculating 
fuel  usage  for  both  these  zero  discharge 
technologies  are  described  above  for 
baseline  OBF  wells.  While  the  same 
line-items  were  used  to  estimate 
impacts  for  the  transport  and  land- 
disposal  technology  scenario  in  all  three 
geographic  areas,  the  per-well  fuel  usage 
rates  vary  between  the  three  geographic 
areas  due  to  the  various  distances 
traveled  by  and  trip  frequencies  of  boats 
and  trucks  in  these  areas.  By 
multiplying  the  weighted  average  per- 
well  fuel  usage  rates  by  the  projected 
annual  drilling  activity  for  the  four 
model  wells  in  the  Gulf  of  Mexico.  EPA 
calculated  a  total  annual  fuel  usage  rate 
of  24.125  BOE  for  existing  sources  in  the 
zero  discharge  option. 

c.  Incremental  Compliance  Energy 
Consumption.  Incremental  compliance 
impacts  are  the  difference  between  the 
baseline  and  the  compliance  impacts, 
and  indicate  the  amount  by  which 
baseline  impacts  would  be  reduced  with 
implementation  of  the  compliance 
technologies  considered.  Table  VII-1 
lists  the  total  annual  incremental  fuel 
usage  rates  for  each  geographic  area  for 
both  the  discharge  and  zero  discharge 
options.  With  the  implementation  of  the 
discharge  option,  there  would  be  a 
reduction  in  fuel  use  of  2,613  BOE 
annually  for  existing  sources.  This 
reduction  is  due  to  the  elimination  of 
transport  and  land  disposal  equipment 
used  to  manage  waste  cuttings  from 
baseline  OBF  wells  that  switch  to  SBFs. 
Under  zero  discharge,  there  would  be  an 
increase  in  fuel  use  of  24,125  BOE  per 
year  for  existing  sources.  This  increase 
is  due  to  the  addition  of  transport  and 
land  disposal  equipment  to  manage 
waste  cuttings  from  baseline  SBF  wells 
that  currently  discharge  cuttings. 


2.  Air  Emissions 

EPA  estimated  air  emissions  resulting 
from  the  operation  of  boats,  cranes, 
trucks,  and  earth-moving  equipment 
necessary  to  dispose  of  waste  cuttings 
onshore,  or  the  operation  of  on-site 
grinding  and  injection  equipment,  by 
using  emission  factors  relating  the 
production  of  air  pollutants  to  time  of 
equipment  operation  and  amount  of  fuel 
consumed.  The  baseline  emissions, 
emissions  reductions  under  the 
discharge  option,  and  emissions 
increases  under  the  zero  discharge 
option  are  presented  in  Table  VII-l. 

D.  Energy  Consumption  and  Air 
Emissions  for  New  Sources 

Based  on  current  drilling  activity  data 
and  information  provided  by  industry 
sources,  EPA  projects  that  an  estimated 
19  new  source  SBF  wells  will  be  drilled 
annually  in  the  Gulf  of  Mexico, 
consisting  of  18  deep  water 
development  wells  and  1  shallow  water 
development  well.  No  new  source  wells 
are  projected  for  offshore  California  and 
coastal  Cook  Inlet  because  of  the  lack  of 
activity  in  new  lease  blocks  in  these 
areas.  New  source  wells  are  deRned  as 
those  requiring  substantial  new 
infrastructure,  and  exclude  exploratory 
wells  by  definition  (EPA,  1993;  EPA, 
1996). 

Table  Vn-2  lists  the  annual  energy 
consumption  (i.e.,  fuel  usage)  and  air 
emissions  calculated  for  baseline, 
discharge,  and  zero  discharge  option  for 
new  sources.  The  methods  used  to 
calculate  the  per-well  impacts  for  new 
source  wells  are  the  same  as  for  existing 
sources,  described  above.  The  analysis 
indicates  that  new  source  wells  in  the 
discharge  option  will  marginally 
increase  fuel  use  and  air  emissions 
above  the  baseline.  This  increase  is  due 
to  implementation  of  the  model  SBF 
recovery  device  such  that,  instead  of 
discharging  waste  SBF-cuttings  at  the 
baseline  control  level  of  11  percent 
retention,  would  discharge  at  7  percent 
retention.  In  the  zero  discharge  option, 
applying  zero  discharge  technologies 
increases  fuel  use  and  air  emissions. 
Both  increments  represent  the  use  of 
energy-consuming  equipment  above  the 
baseline.  However,  the  discharge  option 
raises  energy  consumption  only  slightly 
while  the  zero  discharge  option  leads  to 
a  large  increase  in  energy  consiunption 
and  corresponding  air  emissions. 


Table  VII-2.— Summary  Annual  Base- 
UNE.  Discharge,  and  Zero  Discharge 
Non-Water  Quality  Environmental 
Impacts  of  SBF  Cuttings  Manage- 
ment FROM  New  Sources 


Guit  o(  Mexico 

Technology  basis 

Air  emissions 

Fuel  usage 

(tons/yr) 

(BOE/yr)' 

Baseline:  Discharge 

(11%  retentioo)  .... 

0 

0 

Comptlance: 

Discharge  (7%  re- 

tention)   

1.28 

311 

Zero  Discharge  .... 

39 

2.932 

Incremental  Reduc- 

tions (Increases): 

Discharge  (7%  re- 

tention)   

(1.28) 

(311) 

Zero  Discharge  .... 

(39) 

(2,932) 

•  BOE  (barrels  ol  oil  equivalent)  is  the  total  diesel 
volume  required  converted  to  equrvalent  otl  volume 
(by  the  lector  i  BOE  -  42  gal  diesel)  and  the  volurT>e 
of  natural  gas  required  converted  to  equivalent  oil 
volume  (by  the  factor  i.O(X)  scf  -  0.178  BOE). 

E.  Solid  Waste  Generation  and 
Management 

The  regulatory  options  considered  for 
this  rule  will  not  cause  generation  of 
additional  solids  as  a  result  of  the 
treatment  technology.  However,  the 
quantity  of  SBF-cuttings  discharged 
under  the  discharge  option  will  be 
traded  for  a  nearly  equal  quantity  of 
OBF-cuttings  disposed  of  onshore  or 
injected  onsite  to  comply  with  the  zero 
discharge  option.  Implementation  of  the 
discharge  option  will  result  in 
reductions  of  solid  waste  currently 
disposed  at  land-based  facilities  and  by 
injection,  due  to  the  OBF  wells 
converting  to  SBF  wells.  For  existing 
sources  currently  using  OBFs,  under  the 
discharge  option,  the  annual  amount  of 
waste  cuttings  disposed  at  land-based 
facilities  would  be  reduced  by  30  MM 
pounds,  and  the  amount  injected  would 
be  reduced  by  4  MM  pounds,  for  a  total 
of  34  MM  pounds.  Implementation  of 
the  zero  discharge  option  by  existing 
sources  would  result  in  an  increase  of 
132  MM  pounds  of  waste  cuttings 
disposed  onshore,  and  33  MM  pounds 
injected,  for  a  total  of  165  MM  pounds. 
Thus,  under  the  discharge  option,  for 
existing  sources  the  total  reductions  in 
amount  of  waste  cuttings  disposed  of  at 
land-based  facilities  would  be  162  MM 
pounds,  and  the  total  amount  injected 
would  be  reduced  by  37  MM  pounds. 

The  new  sources  analysis  considers 
only  SBF  wells  that  discharge  waste 
cuttings  with  11  percent  retention  of 
synthetic  base  fluid  on  cuttings,  which 
under  the  discharge  option  would 
discharge  at  7  percent.  Therefore,  under 
the  discharge  option  the  incremental 
amount  of  waste  cuttings  disposed 
onshore  or  injected  is  zero.  Under  the 
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zero  discharge  option,  EPA  estimated 
that  10  MM  pounds  would  be 
transported  td  shore  and  2.6  MM 
pounds  would  be  injected,  for  a  total  of 
13  MM  pounqs  disposed  annually  for 
new  sources. 

Combining  the  reductions  from  the 
discharge  option  with  the  increases  in 
the  zero  discharge  option,  for  existing 
and  new  sources  combined,  shows  that 
the  total  effect  of  discharge  versus  zero 
discharge  reduces  the  amount  of  OBF- 
cuttings  sent  tp  shore  for  land  disposal 
by  172  MM  pounds  annually  and 
reduces  the  aipoimt  injected  by  40  MM 
pounds  annually.  Thus  the  total 
reduction  in  zbro-discharge  OBF- 
cuttings  waste  is  212  MM  pounds 
annually. 

F.  Consumptive  Water  Use 

Since  little  sr  no  additional  water  is 
required  abov»  that  of  usual 
consumption,  no  consumptive  water 
loss  is  expected  as  a  result  of  this  rule. 

G.  Safety         I 

EPA  investigated  the  possibility  of  an 
increase  in  injuries  and  fatalities  that 
would  occur  a^  a  result  of  hauling 
additional  vollunes  of  drilling  wastes  to 
shore  under  tl:^  zero  discharge  option. 
EPA  acknowledges  that  safety  concerns 
always  exist  at  oil  and  gas  facilities, 
regardless  of  vyhether  pollution  control 
is  required.  EF!A  believes  that  the 
appropriate  re$ponse  to  these  concerns 
is  adequate  worker  safety  training  and 
procedures  as  |s  practiced  as  part  of  the 
normal  and  proper  operation  of  oil  and 
gas  facilities.    { 

EPA  believef  the  preferred  discharge 
option  may  marginally  decrease  the 
number  of  accidents  due  to  the  decrease 
in  supply  vessel  traffic,  as  well  as  the 
decrease  of  crane  usage  to  load  and 
unload  cutting^  boxes.  However,  EPA 
finds  that  thesf  differences  are  not 
significant,  in  light  of  the  analysis  of  the 
following  section  on  vessel  traffic. 

H.  Increased  Viesse/  Traffic 

EPA  estimated  the  amount  of 
additional  vessel  traffic  that  would 
result  from  the]  implementation  of  the 
preferred  discharge  option  and  the  zero 
discharge  optic^n.  To  measure  increases 
or  decreases  ini  vessel  traffic,  the  current 
baseline  level  ()f  supply  boat  frequency 
for  wells  currently  drilled  with  OBF  was 
calculated  using  the  numbers  of  boat 
trips  estimated! as  part  of  the  energy 
consumption  apd  air  emissions  impact 
analyses  described  above. 

To  comply  vyith  the  zero  discharge 
option,  EPA  estimates  that  the  113 
existing  and  ndw  source  wells  in  the 
Gulf  of  Mexico  (GOM)  currently  drilled 
with  SBF  woulq  implement  zero 


discharge  technologies.  Based  on  the 
assumption  that  80  percent  of  these 
wells  would  transport  waste  drill 
cuttings  to  shore,  an  estimated  total  of 
91  boat  trips  per  year  would  be 
required.  No  additional  boat  trips  would 
be  required  in  California  and  Cook  Inlet, 
Alaska,  because  these  regions  are 
currently  at  zero  discharge  of  SBF- 
cuttings. 

Under  the  discharge  option,  23  (20 
percent)  GOM  wells,  the  12  California 
wells,  and  the  one  Cook  Inlet  well, 
currently  drilled  with  OBF  would 
convert  to  SBF  usage,  thereby 
eliminating  the  need  for  hauling  OBF 
cuttings  to  shore.  Baseline  supply  boat 
trips  per  year  were  estimated  as  follows: 
18  trips  for  the  23  wells  in  the  Gulf  of 
Mexico  where  18  wells  transport  drill 
cuttings  to  shore  and  the  other  5  inject 
on-site;  12  trips  for  the  12  wells  in 
offshore  California;  and  1  trip  for  the 
well  in  coastal  Cook  Inlet.  Therefore, 
EPA  projects  that  supply  boat  traffic 
would  decrease  by  31  boat  trips  per 
year.  Compared  to  the  zero  discharge 
option  which  led  to  91  additional  boat 
trips  per  year  in  the  GOM,  the  discharge 
option  reduces  boat  traffic  over  the  three 
regions  by  122  boat  trips  per  year,  and 
in  the  GOM  by  109  boat  trips  per  year. 
As  cited  in  the  Offshore  Oil  and  Gas 
Development  Document,  10  percent  of 
the  total  Gulf  of  Mexico  commercial 
vessel  traffic,  or  approximately  25,000 
vessels,  service  oil  and  gas  operations. 
Therefore,  compared  to  the  zero 
discharge  option,  the  discharge  option 
decreases  commercial  boat  traffic  by 
0.04  percent  in  the  GOM.  EPA  does  not 
consider  this  decrease  a  significant 
impact. 

VIII.  Water  Quality  Impacts  of 
Proposed  Regulations 


A.  Introduction 

EPA  has  evaluated  the  potential 
effects  of  the  proposed  regulation  on  the 
receiving  water  environment.  Consistent 
with  the  scope  of  the  rule,  the  analysis 
covers  only  those  geographic  areas 
where  water-based  drilling  fluids 
(WBFs)  may  be  discharged  under 
current  regulations,  i.e.,  offshore  waters 
beyond  three  miles  from  the  shoreline, 
Alaska  offshore  waters  with  no  three- 
mile  restriction,  and  the  coastal  waters 
of  Cook  Inlet,  Alaska. 

Based  on  performance  characteristics, 
SBFs  are  considered  to  be  a  substitute 
for  traditional  oil-based  drilling  fluids 
(OBFs)  using  diesel  oil  and  mineral  oil, 
but  not  for  WBFs.  For  the  water  quality 
impacts  analysis,  EPA  has  assumed  that 
the  future  use  of  WBFs  will  be  in 
keeping  with  current  practice,  and  that 
SBFs  will  replace  traditional  OBFs  at  20 


percent  of  the  wells  where  OBFs  would 
otherwise  be  used.  EPA  intends  that 
"whole"  SBFs  will  not  be  discharged, 
and  therefore  only  the  drill  cuttings  and 
the  adherent  residual  fluid  will  be 
discharged.  This  is  in  contrast  with  the 
current  regulation  for  WBF  drilling 
wastes,  which  allows  for  the  controlled 
discharge  of  both  cuttings  and  whole 
fluids.  Discharge  of  traditional  OBF 
drilling  wastes  to  water  is  not  allowed 
by  current  regulations  and  permits.  OBF 
drilling  wastes  are  therefore  injected 
into  disposal  wells  or  shipped  to  shore 
for  proper  disposal. 

Allowing  the  discharge  of  SBF- 
cuttings  would  make  them,  in  many 
cases,  less  expensive  to  use  than  OBFs, 
and  thus  would  encourage  the  use  of 
SBFs.  Changing  practices  from 
traditional  OBF  drilling/offsite  disposal 
to  SBF  drilling/onsite  dischcirge  is 
expected  to  produce  significant  non- 
water  quality  environmental  benefits 
(see  Section  VII).  However,  since 
discharge  of  traditional  OBFs  is 
prohibited,  switching  from  OBF 
drilling/offsite  disposal  to  SBF  drilling/ 
onsite  discharge  would  result  in 
additional  water  quality  impacts.  Where 
SBF  cuttings  are  currently  being 
discharged,  the  proposed  discharge 
controls  would  reduce  the  water  quality 
impacts.  EPA  has  evaluated  the  water 
quality  impacts  of  SBF  discharges,  and 
has  used  this  analysis  in  balancing 
today's  proposal  with  non-water  quality 
environmental  impacts  associated  with 
the  use  of  OBFs.  Based  on  this  analysis. 
EPA  prefers  to  allow  the  controlled 
discharge  of  SBF  cuttings  and  reduce 
non-water  quality  environmental 
impacts. 

The  chemical  composition  (and  for 
the  most  part,  toxicity  testing)  of  various 
existing  SBFs  indicate  that  they  are 
considerably  less  toxic  and  less 
hazardous  to  human  health  than 
traditional  OBFs.  Therefore,  the  water 
quality  impacts  from  an  accidental  spill 
of  SBFs  would  be  expected  to  be  lower 
compared  to  a  similar  spill  involving 
traditional  OBFs. 

B.  Types  of  Impacts 

1.  Pollutant  Characterization 

Although  SBFs  are  not  considered  to 
be  a  replacement  for  WBFs,  it  is  useful 
to  compare  the  two  types  of  fluids,  since 
the  discharge  of  WBFs  is  currently 
allowed.  As  with  WBF  discharges,  SBF- 
cuttings  discharges  will  contain  total 
suspended  solids  (TSS)  associated  with 
the  drill  cuttings  and  solids  of  the 
drilling  fluid,  metals  associated  with  the 
drilling  fluid  barite  and  the  geologic 
formation,  and  priority  and 
nonconventional  pollutants  associated 
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with  potential  contamination  by 
formation  (crude)  oil.  Some  pollutants 
of  concern  from  the  barite  include 
priority  metals  such  as  arsenic, 
chromium,  copper,  lead,  merciuy, 
nickel,  and  zinc,  and  nonconventional 
pollutants  such  as  aluminum  and  tin. 
Formation  oil  contamination  may 
include  priority  organics  such  as 
fluorene,  naphthalene,  phenanthrene, 
and  phenol,  and  nonconventional 
pollutants  such  as  alkylated  benzenes 
and  total  biphenyls. 

Compared  to  WBFs  and  associated 
cuttings,  SBF-cuttings  will  have 
additional  pollutants  associated  with 
the  synthetic  base  fluids  themselves.  In 
general,  these  pollutants  are  long-chain 
hydrocarbons  or  esters  of  vegetable  fatty 
acids  which  present  a  significant 
organic  loading.  They  are  considered 
non-conventional  pollutants. 

The  principal  water  column  impacts 
anticipated  from  SBF  drilling  wastes  are 
increased  turbidity  and  toxicity. 
Turbidity  is  associated  with  the 
discharged  solids,  and  can  negatively 
impact  fish  and  biotic  productivity. 
Toxicity  may  arise  from  the  waste 
stream  pollutants  that  leach  into  the 
water  column.  Previous  modeling  of 
offshore  WBF  discharges  indicates  that 
these  effects  are  localized  and  short- 
term  (on  the  order  of  hours).  The 
additional  organic  pollutants 
comprising  the  SBFs  are  not  expected  to 
exacerbate  water  column  impacts,  since 
they  generally  are  water  non-dispersible 
and  exhibit  very  low  solubility  in  water. 

Laboratory  and  field  studies  indicate 
that  the  primary  impacts  from  SBF- 
cuttings  discharges  are  associated  with 
the  benthic  community.  These  impacts 
include  those  associated  with  the 
discharge  of  WBFs,  i.e.,  smothering  of 
sessile  organisms,  toxicity,  and  altered 
sediment  grain  size,  leading  to 
reductions  in  abundance  and  diversity 
of  the  benthic  biota  over  a  localized 
area.  SBF-cuttings  are  expected  to 
produce  additional  impacts  associated 
with  the  base  fluid  pollutants,  such  as 
organic  enrichment,  anoxia  resulting 
from  biodegradation,  and  potential 
increased  toxicity.  In  nutrient-poor  deep 
sea  environments,  organic  enrichment 
may  alter  the  benthic  community  by 
increasing  overall  biomass  density. 
Toxicity  potential  of  SBFs  seems 
better  assessed  through  sediment-phase 
tests  than  aqueous-phase  tests,  since 
SBFs  are  hydrophobic  and  have  strong 
self-adherence  properties.  Based  on  the 
chemical  composition  of  SBFs  and  on 
limited  sediment-phase  test  data  (five 
sets  of  test  data  by  different  scientists 
using  various  sediment-dwelling  and 
water  column-dwelling  marine 
organisms),  the  potential  for  toxicity 


varies  among  fluid  types,  but  generally 
appears  to  be  low.  However,  some  test 
results  indicate  that  sediment  toxicity  of 
certain  SBFs  is  not  reduced  compared  to 
DBFs. 

Biodegradability  is  an  important  SBF 
parameter,  since  organic  enrichment 
and  ensuing  sediment  oxygen  depletion 
is  expected  to  be  a  dominant  impact  of 
SBF  discharges.  All  SBFs  have  high 
theoretical  oxygen  demands  and  are 
likely  to  produce  a  substantial  sediment 
oxygen  demand  as  they  degrade  in  the 
receiving  environment. 

The  available  information  on  the 
bioaccumulation  potential  of  SBFs  is 
limited,  consisting  of  six  studies  on 
octanol:water  partition  coefficients  (Pow) 
and  two  studies  on  tissue  uptake  in 
experimental  exposures.  The  limited 
data  and  the  chemical  composition  of 
SBFs  suggest  that  existing  SBFs  do  not 
pose  a  significant  bioaccumulation 
potential. 

EPA  intends  to  generate  or  obtain 
additional  data  regarding  the  potential 
for  toxicity,  bioaccumulation,  and 
persistence  of  SBFs,  through  laboratory 
studies  and  seabed  surveys  at  SBF- 
cuttings  discharge  sites.  The  further 
work  EPA  intends  to  perform  on 
laboratory  testing  is  detailed  in  Section 
VI  of  today's  notice.  Further  intended 
seabed  surveys  are  discussed  at  the  end 
of  this  section  imder  the  heading 
"Future  Seabed  Surveys." 
2.  Seabed  Surveys 
Past  seabed  surveys  provide  some 
insight  into  the  fate  and  effects  of  SBF 
discharges.  Results  of  several  seabed 
surveys  are  described  below. 

a.  EPA/Industry  Seabed  Survey.— In 
August  1997,  EPA  and  industry  jointly 
conducted  a  seabed  survey  in  the  Gulf 
of  Mexico  at  three  platforms  on  the 
central  Louisiana  continental  shelf 
where  SBF-cuttings  were  discharged. 
The  purpose  of  the  survey  was  to 
conduct  a  preliminary  evaluation  to 
determine  the  areal  extent  of  observable 
impact.  At  the  Grand  Isle  site  (water 
depth  =  61  meters),  1,315  bbl  (167 
metric  tons)  of  internal  olefin  (lO)  SBF 
were  discharged  on  cuttings.  Discharge 
ceased  25  months  prior  to  the  survey.  At 
the  South  Marshall  Island  site  (water 
depth  =  39  meters).  94  bbl  (12  metric 
tons)  of  linear  alpha  olefin  (LAO)  and  10 
SBF  were  discharged  on  cuttings. 
Discharge  ceased  11  months  prior  to  the 
survey.  At  the  South  Timbafier  site 
(water  depth  =  33  meters),  2,390  bbl 
(304  metric  tons)  of  lO  SBF  were 
discharged  on  cuttings.  Discharge 
ceased  10  months  prior  to  the  survey. 

Sediment  was  sampled  at  stations 
from  50  to  150  meters  away  from  the 
platforms,  with  reference  stations  at 
2,000  meters.  Samples  were  collected  at 


each  station  for  physical  and  chemical 
analysis.  Samples  for  biological  analysis 
and  toxicity  testing  were  collected  at 
selected  stations.  The  odor  of  hydrogen 
sulfide  was  observed  in  seven  of  the  61 
samples  collected  near  the  platforms 
(within  150  meters),  indicating  anoxic 
conditions.  Although  only  a  small 
fraction  of  the  available  seabed  area  was 
sampled,  the  results  indicate  that 
detectable  SBF  hydroca|bon  (SBF-H.C.) 
concentrations  were  limited  to  within 
50  to  150  meters  of  the  platforms,  with 
the  highest  concentrations  (on  the  order 
of  10.000  ppm)  being  within  50  meters 
of  the  platforms.-Elevated  SBF-H.C. 
concentrations  appeared  to  occur  in  a 
spotty,  mosaic  pattern  rather  than  in  a 
continuous  unbroken  pattern  around  the 
platform. 

Ten-day  acute  sediment  toxicity  tests 
were  performed  by  the  industry 
coalition  on  six  samples  near  the 
platforms.  The  tests  were  performed 
using  the  amphipods  Leptocheirus 
plumulosus  and  Ampelisca  abdita.  With 
the  exception  of  one  sample,  survivals 
of  both  organisms  exceeded  75  percent 
(survival  of  A.  abdita  was  62  percent  in 
a  sample  taken  100  meters  from  the 
Grancf  Isle  platform).  For  all  platforms, 
L.  plumulosus  survivals  were  greater 
than  those  observed  for  the  control 
sediment  (although  control  survival  was 
extremely  low).  Average  survivals  over 
all  non-reference,  non-control  sediments 
were  92  percent  and  83  percent  for  L. 
plumulosus  and  A.  abdita.  respectively. 
Average  reference  station  sample 
survivals  were  95  percent  and  91 
percent  for  L.  plumulosus  and  A.  abdita, 
respectively.  Average  control  sample 
survivals  were  65  percent  and  83 
percent  for  L.  plumulosus  and  A.  abdita, 
respectively. 

EPA  also  conducted  sediment  toxicity 
tests  on  the  seabed  survey  samples. 
Sample  locations  include  the  same  ones 
as  those  tested  by  the  industry  coalition, 
plus  three  additional  locations  around 
the  Grand  Isle  platform.  For  all 
platforms,  survival  of  A.  abdita 
indicated  no  adverse  toxicity  beyond 
that  demonstrated  for  the  control 
sediment.  L.  plumulosus  test  results 
demonstrated  a  high  degree  of  toxicity 
(0 — 65  percent  survival)  within  150 
meters  of  the  Grand  Isle  platform,  with    • 
the  higher  toxicities  at  locations  closer 
to  the  platform.  Compared  to  the  Grand 
Isle  site.  L  plumulosus  test  results 
indicated  much  lower  toxicity  near  the 
South  Marshall  Island  platform  (83-92 
percent  survival)  and  the  South 
Timbalier  platform  (83-85  percent 
survival).  Average  survival  over  all  non- 
reference,  non-control  sediments  were 
60  percent  and  85  percent  for  L. 
plumulosus  and  A.  abdita,  respectively. 
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Average  refenince  station  sample 
survivals  wen  i  88  percent  and  87 
percent  for  L.  olumulosus  and  A.  abdita, 
respectively,  t  iverage  control  sample 
survivals  wem  95  percent  and  87 
percent  for  L.  olumulosus  and  A.  abdita, 
respectively. 

EPA  also  CO  lected  samples  at  the 
Grand  Isle  anc  South  Marshall  Island 
sites  for  macminfaunal  analysis,  but  the 
samples  have  [igj  yet  been  analyzed. 

b.  Other  Sec  bed  Surveys. — There  are 
limited  biolog  cal  assessment  data  from 
seabed  survey  i  around  platforms  where 
SBF-cuttings  1  ave  been  discharged.  Of 
the  fourteen  o  her  sites  where  seabed 
surveys  have  teen  performed,  only  five 
include  biological  analyses.  Two  of  the 
sites  are  in  the  Gulf  of  Mexico;  the  other 
three  are  in  this  North  Sea. 

One  Gulf  of  VIexico  study  (1995)  was 
performed  at  a  platform  in  39-meter 
deep  water  where  354  bbl  (45  metric 
tons)  of  a  poly  alpha  olefin  (PAO)  SBF 
was  discharged  on  cuttings.  Surveys 
were  conducted  nine  days,  eight 
months,  and  two  years  after  discharge 
ceased.  Sediment  was  sampled  at 
stations  from  25  to  200  meters  away 
from  the  platform,  with  reference 
stations  at  2,000  meters.  Eight  months 
after  dischargothe  total  petroleum 
hydrocarbon  (TPH)  concentration  in  the 
sediment  decreased  substantially  (60 
percent-98  peacent)  at  all  but  the 
closest,  25-meaBr  stations.  It  is  uncertain 
how  much  of  this  decrease  is 
attributable  to  biodegradation,  as 
opposed  to  setjiment  redistribution  and 
reworking.  It  appears  that  little  further 
reductions  in  "fPH  sediment 
concentration  ©ccurred  between  the  8th- 
month  post-diacharge  survey  and  the 
second-year  post-discharge  survey. 
Limited  analysis  of  the  benthic  fauna 
(performed  in  lihe  second-year  post- 
discharge  survey  only)  indicate 
significant  differences  (reduced 
abundance  and  richness)  at  the  25-meter 
and  50-meter  s  ations  compared  to 
reference  static  ns. 

Another  Gull  of  Mexico  study  (1998) 
was  performed  in  a  relatively  deep 
water  environment  in  the  northern  Gulf, 
at  a  platform  in  565-meter  deep  water. 
Approximately  5,500  bbls  (699  metric 
tons)  of  an  SBF,  using  a  blend  of  90 
percent  linear « Ipha  olefin  and  10 
percent  vegetable  ester  as  the  base  fluid, 
had  been  discharged  on  cuttings  prior  to 
the  first  surveyl  which  was  conducted 
approximately  four  months  after 
discharge  ceasdd.  A  second  survey  was 
performed  appi  oximately  eight  months 
after  the  first  si  jvey  (approximately  one 
year  after  the  fi  ■st  series  of  discharges 
ceased).  An  ad<  itional  1.600  bbls  (203 
metric  tons)  of  JBF  were  discharged  on 


cuttings  two  days  prior  to  the  second 
survey. 

Sediment  was  sampled  out  to  90 
meters  from  the  platform.  High 
sediment  SBF  concentrations  (up  to 
198,000  ppm)  suggest  that  the  in-situ 
biodegradation  rate  was  lower  than 
anticipated.  Between  the  two  surveys, 
densities  of  polychaetes  and  nematodes 
increased  significantly,  and  the 
dominant  taxon  shifted  from  cyclopoid 
copepods  to  polychaetes  and 
nematodes.  Biomass  density  was  highest 
in  the  area  where  the  highest  SBF 
concentrations  were  found.  In  the 
second  survey,  the  densities  of 
polychaetes,  cyclopoid  copepods,  and 
gastropods  in  this  area  were 
approximately  40,  650,  and  3,000  times 
higher  than  background  levels  for 
northern  Gulf  of  Mexico  reference  sites 
at  similar  water  depths.  Fish  densities 
in  the  vicinity  of  the  platform  were 
approximately  3-10  times  higher  than 
background  levels.  The  analysis 
indicates  that  the  SBF  may  be  acting  as 
a  nutrient  source  and  thereby 
supporting  increased  biomass  in  a 
typically  nutrient-poor  deep  sea  benthic 
environment. 

One  of  the  North  Sea  studies  (1996) 
includes  an  impact  study  of  the 
discharge  of  180  metric  tons  of  an  ester 
SBF  at  a  Ehitch  well  site  in  30-meter 
deep  water.  Surveys  occurred  one,  four, 
and  eleven  months  after  discharge 
ceased.  In  each  survey,  the  SBF  was 
detected  in  the  upper  10  cm  of  sediment 
out  to  a  distance  of  200  meters  from  the 
discharge  site  (the  farthest  distance 
sampled  for  sediment  ester 
concentration).  During  the  4th-month 
post-discharge  survey,  sediment  ester 
levels  appeared  to  increase,  apparently 
due  to  resuspension  and  transport  of 
contaminated  sediment.  Significant 
decreases  of  65  percent  to  99  percent  in 
sediment  ester  levels  occurred  between 
the  4th-month  and  llth-month  post- 
discharge  surveys.  Effects  on  benthos 
abundance  and  richness  were  more 
extensive;  in  the  4th-month  post- 
discharge  survey,  effects  were  noted  at 
500-meter  stations  (the  farthest  distance 
sampled  for  biological  assessment),  with 
"pronounced"  effects  within  200 
meters.  Benthic  analyses  from  the  llth- 
month  post-discharge  survey  indicated 
significant  effects  only  out  to  200 
meters.  Additionally,  recolonization  and 
recovery  were  noted  within  the  study 
area  after  11  months. 

Another  North  Sea  study  (1991) 
involved  the  discharge  of  97  metric  tons 
of  an  ester  SBF  at  a  Norwegian  well  site 
in  67-meter  deep  water.  Surveys  were 
conducted  immediately,  one  year,  and 
two  years  after  discharge  ceased. 
Samples  were  taken  out  to  1,000  meters 


from  the  platform.  Sediment  ester  levels 
fell  dramatically  between  sampling 
events,  with  both  maximum  and  average 
values  within  1,000  meters  decreasing 
more  than  three  orders  of  magnitude 
between  the  time-zero  and  first-year 
post-discharge  surveys,  and  more  than 
five  orders  of  magnitude  between  the 
time- zero  and  second-year  post 
discharge  surveys.  Benthic  organism 
abundance  and  richness  were  severely 
impacted  out  to  100  meters  in  the  first 
survey  (immediately  post-discharge). 
Evidence  of  minor  macrobenthic 
community  changes  was  seen  in  the 
second-year  post-discharge  survey. 
Another  North  Sea  study  (1992) 
examined  the  effects  of  the  discharge  of 
160  metric  tons  of  an  ether  SBF  at  a- 
Norwegian  well  site.  Surveys  were 
conducted  immediately,  one  year,  and 
two  years  after  discharge  ceased. 
Sediment  samples  were  taken  out  to  200 
meters  from  the  platform.  Ether  levels 
appeared  to  fall  continuously,  with 
mean  ether  levels  decreasing  by  factors 
of  two-fold  between  the  time-zero  and 
first-year  post-discharge  surveys,  and 
ten-fold  between  the  time-zero  and 
second-year  post-discharge  surveys. 
This  degree  of  degradation  appears  to  be 
considerably  less  than  that  noted  for  the 
ester  SBF  site  noted  above.  The  author 
interpreted  this  as  indicating  that  a  lag 
phase  occurred  in  the  biodegradation  of 
the  ether  SBF.  (Laboratory 
biodegradation  testing  using  the  solid 
phase  test  also  shows  that  ethers  have 
a  much  slower  degradation  rate  than 
vegetable  esters.)  Benthos  were  analyzed 
at  only  four  stations  in  the  second-year 
post-discharge  survey;  the  author 
reported  that  the  observed  effects  were 
"remarkably  weak". 

c.  Conclusions. — There  is  limited  field 
information  upon  which  to  base  broad 
conclusions  about  the  potential  extent 
of  biological  impacts  from  SBF 
discharges.  Based  on  seabed  surveys,  it 
appears  that  significant  biological 
impact  zones  may  range  from  as  little  as 
50  meters  to  as  much  as  500  meters  from 
the  platform  initially,  to  as  much  as  200 
meters  a  year  later.  Generally,  severe 
initial  effects  seem  likely  within  200 
meters  of  the  discharge.  The  initiation  of 
benthic  recovery  seems  likely  within  a 
year  after  discharge  has  ceased,  and  it 
seems  unlikely  that  recovery  will  be 
complete  within  two  years  (to  date,  no 
post-discharge  surveys  have  been 
performed  beyond  a  two-year  period). 
The  time  scale  of  complete  recovery 
from  SBF  discharges  (and  oil  and  gas 
drilling  and  production  platform 
activity  in  general)  is  uncertain.  Impact 
zones  and  recovery  rates  will  be  site- 
specific,  depending  on  factors  such  as 
water  depth,  current,  temperature,  and 
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seafloor  energy,  all  of  which  affect  the 
rate  of  degradation  and  dispersion  of  the 
SBF  components  and  drill  cuttings.  In 
nutrient-poor  benthic  environments 
such  as  the  deep  sea,  SBFs  may  serve  as 
a  nutrient  source  and  thereby  increase 
overall  biomass  density. 

C.  Water  Quality  Modeling 

To  assess  the  water  quality  impacts  of 
the  regulatory  options,  EPA  modeled 
incremental  pollutant  concentrations,  in 
the  water  column  and  in  the  sediment 
pore  water,  at  the  edge  of  the  100-meter 
radius  mixing  zone  established  for 
offshore  discharges  by  CWA  Section 
403,  Ocean  Discharge  Criteria,  as 
codified  at  40  CFR  Part  125  Subpart  M. 
The  modeling  was  performed  for  the 
Gulf  of  Mexico.  Offshore  California,  and 
Cook  Inlet,  Alaska  discharge  regions. 
The  modeling  was  performed  for  each 
model  well  (shallow  water  exploratory, 
shallow  water  development,  deep  water 
exploratory,  and  deep  water 
development),  as  appropriate  for  each 
discharge  region,  for  current  industry 
practice  and  each  of  the  two  options: 

(1)  Current  Practice  =  11  percent  base 
fluid  retention  on  cuttings  (by  weight  on 
wet  cuttings)  with  0.2  percent  crude 
contamination  (by  volume  in  drilUng 
fluid) . 

(2)  Discharge  Option  =  seven  percent 
retention  on  cuttings  with  0.2  percent 
crude  contamination. 

(3)  Zero  Discharge. 

The  seven  percent  retention  above  is 
based  on  the  long-term  average  with  the 
control  technology  of  today's  proposal, 
as  detailed  in  Section  VI  of  today's 
notice.  The  0.2  percent  crude 
contamination  is  not  based  on  the 
regulatory  limit  but  rather  a 
concentration  EPA  estimates  would 
commonly  be  found  in  SBF  discharged 
with  cuttings. 

EPA  compared  the  modeled  values  to 
federal  water  quality  criteria/toxic 
benchmark  recommendations  for  marine 
acute  effects,  marine  chronic  effects, 
and  human  health  effects  via  ingestion 
of  organisms.  For  the  most  part, 
individual  modeled  pollutant 
concentrations  were  compared  to  the 
criteria  for  each  pollutant.  In  the  pore 
(interstitial)  water  analysis,  potential 
additive  toxic  effects  of  six  of  the  metals 
(cadmium,  copper,  lead,  nickel,  silver, 
and  zinc)  were  accounted  for  by 
converting  the  pore  water 
concentrations  to  toxic  units  and 
summing  them.  This  approach  is  in 
accordance  with  EPA's  proposed 
sediment  guidelines  for  these  metals, 
which  indicate  that  benthic  organisms 
should  be  acceptably  protected  if  the 
sum  of  the  Interstitial  Water  Guidelines 
Toxic  Units  (IWGTUs)  for  these  six 


metals  is  less  than  or  equal  to  one. 
(Alternatively,  the  benthic  organisms 
should  be  acceptably  protected  if  the 
sum  of  the  molar  concentrations  of 
simultaneously  extracted  metals  (SEM) 
for  these  six  metals  is  less  than  or  equal 
to  the  molar  concentration  of  acid 
volatile  sulfide  (AVS)  from  the 
sediment.)  The  pollutant-specific 
IWGTU  is  defined  as  the  dissolved 
interstitial  water  concentration  of  the 
pollutant  divided  by  the  water  quality 
criterion  (chronic  value)  for  that 
pollutant. 

EPA  criteria/toxic  benchmark 
recommendations  are  considered  by  the 
States  in  developing  water  quality 
criteria  for  State  waters.  The  criteria  are 
not  steadfast  standards  in  federal 
offshore  waters,  but  EPA  takes  them  into 
account  in  making  a  determination  of 
whether  a  discharge  will  cause 
unreasonable  degradation  of  the  marine 
environment  (See  40  CFR  Part 
125.122(a)(10)).  The  modeled  pollutants 
include  only  those  priority  and 
nonconventional  pollutants  for  which 
EPA  has  established  numeric  marine 
water  quality  criteria.  Concentrations  of 
TSS,  synthetic  base  fluids,  and  some 
other  constituents  have  therefore  not 
been  modeled.  However,  EPA 
emphasizes  that  much  of  the  anticipated 
benefits  of  controlling  SBF  discharges 
lies  in  reducing  discharge  quantities  of 
TSS  and  oil  and  grease  (including 
synthetic  base  fluids).  For  example, 
based  on  model  well  scenarios,  EPA 
projects  that  the  controlled  discharge 
opdon  will  reduce  discharges  of  total  oil 
and  SBF-associated  TSS  (i.e.,  TSS 
associated  with  SBFs  adhering  to 
cuttings)  by  43  percent  compared  to 
current  industry  practice  where  SBFs 
are  currently  being  discharged. 
Reducing  the  discharge  quantities  of 
these  pollutants  at  existing  SBF 
discharge  sites  is  expected  to  decrease 
the  potential  impact  on  the  environment 
(particularly  the  benthos)  by  reducing 
the  severity  of  physical  habitat 
alteration,  anoxia,  and  potential  toxicity 
and  bioaccumulation.  Where  operators 
switch  from  OBF  drilling/offsite 
disposal  to  SBF  drilling/onsite 
discharge,  total  pollutant  loading  to  the 
aquatic  environment  will  increase. 

EPA  recognizes  some  limitations  in 
this  analysis.  Due  to  a  lack  of  adequate 
modeling  tools,  the  analysis  does  not 
quantify  the  effects  of  smothering, 
physical  habitat  alteration,  or  anoxia. 
Additionally,  the  analysis  does  not 
consider  background  pollutant 
concentrations  or  pollutant  loadings 
from  other  potential  discharges,  such  as 
WBFs  or  produced  water.  The  analysis 
is  conservative  in  that  the  pollutants  are 
assumed  to  be  fully  leached  (to  the 


extent  that  they  are  leachable  in 
accordance  with  their  partitioning 
coefficients  and  leach  percentages)  into 
the  medium  under  consideration.  That 
is.  for  the  water  column  analysis,  EPA 
assumed  that  all  leachable  pollutant 
mass  leaches  into  the  water  column 
(with  none  left  over  fdr  leaching  into  the 
pore  water).  Likewise,  for  the  pore  water 
analysis,  EPA  assumed  that  all  of  the 
leachable  pollutant  mass  leaches  into 
the  pore  water  (without  any  mass  lost  to 
the  water  column). 

The  modeled  water  column 
concentrations  are  based  on  existing 
Offshore  Operators  Committee  modeling 
of  OBF-cuttings  discharges,  since 
dispersion  behavior  of  SBF  cuttings  is 
expected  to  be  similar  to  that  of  OBF- 
cuttings.  EPA  used  median  estimated 
dilution  values  (specific  to  each 
discharge  region)  at  the  100-meter 
mixing  zone  to  calculate  predicted 
water  column  concentrations  for 
pollutant  discharges  from  the  model 
wells.  Non-synthetic  organic  pollutants 
were  assumed  to  be  fully  dissolved  in 
the  water  column.  Effluent  metal 
concentrations  were  adjusted  by 
pollutant-specific  mean  seawater  leach 
percentage  factors  to  determine  water 
column  concentrations.  The  modeling 
indicates  that  neither  current  industry 
practice  nor  the  discharge  option  would 
result  in  exceedances  of  any  federal 
water  quality  criteria/toxic  benchmarks 
at  the  edge  of  the  100-meter  mixing 
zone,  for  any  of  the  modeled  discharge 
regions. 

The  modeled  sediment  pore  water 
concentrations  for  the  Gulf  of  Mexico 
are  based  on  sediment  pollutant 
characterizations  from  five  field  surveys 
of  11  wells  (ten  in  the  North  Sea.  one 
in  the  Gulf  of  Mexico)  where  SBFs  have 
been  discharged.  The  California  and 
Cook  Inlet  analyses  are  also  based  on 
this  approach,  but  data  from  two 
shallow  wells  were  eliminated  to  better 
represent  discharge  conditions  in  those 
regions.  Sediment  synthetic 
concentrations  at  100  meters  from  the 
discharge  point  were  taken  or 
interpolated  fi-om  each  of  the  surveys. 
An  average  sediment  synthetic 
concentration  was  derived  for  each 
model  well,  and  the  sediment 
concentration  of  each  pollutant  was 
calculated  based  on  the  ratio  of  each 
pollutant  to  the  synthetic  material.  Pore 
water  pollutant  concentrations  were 
then  calculated  based  on  mean  seawater 
leach  percentages  (for  metals)  and 
partition  coefficients  (for  organics). 
Organic  pollutant  partitioning  was 
based  on  an  average  fractional  organic 
carbon  content  for  sediment  in  each 
discharge  region. 
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Table  VIII-1 
projected  pore 
certain  pollutants 
water  quality 
for  each  regulak 
well  in  the  moieled 
EPA  notes  that 
associated  wi 
and/or  the  bar^e 
fluids,  and  are 
discharges.  Mddeling 


ists  the  factors  by  which 
water  concentrations  of 
would  exceed  federal 
driteria/toxic  benchmarks 
ory  scenario  and  model 
discharge  regions, 
these  pollutants  are 
the'geologic  formation 
used  in  all  drilling 
not  specific  to  SBF 
of  current 


industry  practice  (with  respect  to  SBF 
discharges  only)  indicates  that  the  pore 
water  pollutant  concentrations  would 
exceed  some  federal  criteria/toxic 
benchmarks  at  the  edge  of  the  100-meter 
mixing  zone  in  several  model  well 
scenarios.  The  modeling  indicates  that, 
due  to  discharge  limits  on  drilling  fluid 
retention,  the  discharge  option  would 
reduce  pollutant  pore  water 
concentrations  by  43  percent  compared 


to  current  industry  practice  (where  SBFs 
are  currently  being  discharged).  The 
discharge  option  would  thereby  reduce 
the  number  and  magnitude  of  projected 
exceedances  compared  to  current 
industry  practice  (at  existing  SBF 
discharge  sites).  Zero  discharge  would 
obviously  eliminate  any  projected 
exceedances. 


Table  Vlll-1 
iNG  Zone 
AND  Mod  el 


-Factors  by  Which  Pore  Water  Pollutant  Concentrations  at  the  Edge  of  the  100-Meter  Mix- 
Would  Exceed  Federal  Water  Quality  Criteria  Recommendations  for  Each  Regulatory  Option 
Well  3 


Discharge  region 


Gulf  of  Mexico 


California 


Cook  Inlet,  Alas- 
ka. 


Pollutant 


Arsenic  

Chromium 

Mercury  

Metals  Compos- 

iteC). 

Arsenk;  

Metals  Compos- 

iteC). 
Arsenic  

Metals  Compos- 
iteC). 


Shallow  water 


Development  well 


Current 
practice 


1.3 


1.1 


Discharge 
option 


(C) 


Exploratory  well 


Current 
practice 


2.7 
1.7 


Discharge 
option 


2.3 

Not  applicable 
Not  applicable 

Not  applicable 

Not  applicable 


1.3 


Deep  water 


Development  well 


Current 
practice 


1.9 
1.3 


1.7 

1.2 
1.1 


Not  applicable 
Not  applicable 


Discharge 
option 


1.1 


Exploratory  well 


Current 
practice 


Discharge 
optk>n 


4.3 
2.8 
1.2 
3.7 


Not  applicable 
Not  applicable 

Not  applicable 

Not  applicable 


2.5 
1.6 


2.1 


*  There  would  ble  no  exceedances  for  any  pollutants  with  the  zero  discharge  option. 
"Metals  composite  includes  cadmium,  copper,  lead,  nickel,  silver,  and  zinc. 
'  Blanks  indicate  no  exceedances  are  predicted. 


D.  Human  Heai  th  Effects  Modeling 

EPA  has  also  evaluated  the  effects  of 
the  current  industry  practice  and 
regulatory  opti(  ns  on  human  health  via 
consumption  o|  finfish  and  shrimp  from 
affected  fisheries.  Pollutant 
concentrations  in  finfish  tissue 
(applicable  to  tl^e  Gulf  of  Mexico, 
offshore  Califorjiia,  and  Cook  Inlet 
discharge  regiolis)  and  shrimp  tissue 
(applicable  to  tlie  Gulf  of  Mexico  and 
offshore  Califoriia)  were  estimated 
based  on  the  previously  described  water 
quality  modeling  techniques.  As  with 
the  water  colunjn  and  pore  water 
analyses,  EPA  considered  only 
incremental  loadings  from  SBF 
discharges,  irrespective  of  other 
discharges  and  Mckground 
concentrations.  nThe  analysis  is  based  on 
water-only  exposure  of  organisms  (i.e., 
it  does  not  consider  organism  exposure 
through  the  foo^  web),  and  includes 
only  those  polliitants  for  which  a 
bioconcentration  factor  has  been 
established.  This,  the  analysis  does  not 
project  uptake  df  synthetic  compounds 
or  nonconventidnal  pollutants. 

In  assessing  h  uman  health  impacts. 


EPA  considerec 


177  grams  per  c  ay.  This  value 


a  seafood  intake  rate  of 


represents  the  99th  percentile  of  daily 
seafood  intake  (fresh/estuarine  and 
marine,  uncooked  basis),  based  on  the 
Combined  USDA  1989, 1990,  and  1991 
Continuing  Survey  of  Food  Intakes  by 
Individuals.  This  intake  rate  is  reflective 
of  high-end  consumers  in  the  general 
population,  and  is  also  a  reasonable 
default  value  for  subsistence  fishers.  For 
the  shrimp  analysis,  the  intake  rate  was 
adjusted  by  the  estimated  percent  of 
shrimp  catch  affected  by  SBF-cuttings 
discharges.  The  finfish  intake  rate  was 
not  adjusted,  due  to  lack  of  data  on 
affected  finfish  landings.  The  finfish 
intake  rate  is  therefore  much  more 
conservative  than  the  shrimp  intake 
rate,  as  all  consumed  fish  are  assumed 
to  be  affected  by  SBF-cuttings 
discharges. 

To  estimate  potential  non-cancer 
(toxic)  effects,  EPA  calculated  the 
Hazard  Quotient  for  each  pollutant.  The 
Hazard  Quotient  is  the  estimated 
pollutant  intake  rate  divided  by  the 
pollutant-specific  oral  reference  dose, 
which  represents  a  level  that  is 
protective  of  human  health  with  respect 
to  toxic  effects.  A  Hazard  Quotient 
greater  than  one  indicates  that  toxic 
effects  may  occur  in  exposed 


populations.  For  arsenic  (a  human 
carcinogen),  EPA  also  estimated  the 
lifetime  marginal  risk  of  developing 
cancer,  using  the  EPA-developed, 
pollutant-specific  potency  slope  factor. 
For  purposes  of  this  analysis,  a  risk 
level  of  1  X  10 ~*  is  considered  to  be 
acceptable. 

The  finfish  exposure  assessment  is 
based  on  ihcremental  pollutant 
exposures  within  100  meters  of  each 
platform.  The  spatial  extent  of  exposure 
within  this  area  was  derived  using 
average  dilution  values  (specific  to  each 
discharge  region)  within  the  mixing 
zone,  based  on  existing  Offshore 
Operators  Committee  modeling  of  OBF- 
cuttings  discharges.  Water  column 
pollutant  concentrations  were  projected 
using  leach  percentages  and  partitioning 
coefficients,  and  finfish  uptake  was 
calculated  based  on  pollutant-specific 
bioconcentration  factors  and  a  catch- 
weighted  average  lipid  content  of  2.14 
percent. 

The  modeling  indicates  that,  due  to 
discharge  limits  on  drilling  fluid 
retention,  the  discharge  option  would 
reduce  pollutant  tissue  concentrations 
in  finfish  by  43  percent  compared  to 
current  industry  practice  (where  SBFs 
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are  currently  being  discharged).  Neither 
current  industry  practice  nor  the 
discharge  option  would  result  in  toxic 
human  health  impacts  or  excess  cancer 
risk  under  a  99th  percentile 
consumption  scenario,  for  any  of  the 
modeled  discharge  regions. 

For  the  shrimp  exposure  assessment 
in  the  Gulf  of  Mexico  and  offshore 
California.  EPA  estimated  an  impact 
area  based  on  field  survey  data  and  an 
assumed  threshold  concentration  of  100 
ppm  for  synthetic  fluid  in  sediment. 
Sediment  pollutant  concentrations  for 
each  model  well  were  calculated  based 
on  one  year's  worth  of  cuttings 
discharges,  assuming  an  affected  depth 
of  5  cm  and  uniform  distribution  of 
cuttings  over  the  impact  area.  Pore 
water  pollutant  concentrations  were 
projected  using  leach  percentages  and 
partitioning  coefficients,  and  shrimp 
uptake  was  then  calculated  based  on 
pollutant-specific  bioconcentration 
factors  and  a  shrimp  lipid  content  of  1.1 
percent. 

The  modeling  indicates  that,  due  to 
discharge  limits  on  drilling  fluid 
retention,  the  discharge  option  would 
reduce  pollutant  tissue  concentrations 
in  shrimp  by  43  percent  compared  to 
current  industry  practice  (where  SBFs 
are  currently  being  discharged).  Neither 
ciurent  industry  practice  nor  the 
discharge  option  would  result  in  toxic 
human  health  impacts  or  excess  cancer 
risk  under  a  99th  percentile 
consumption  scenario,  for  either  of  the 
modeled  discharge  regions. 

E.  Future  Seabed  Surveys 

1.  Ocean  Discharge  Criteria 

Permits  authorizing  the  discharge  of 
SBF-cuttings  are  required  to  (a)  meet 
technology-based  requirements  to  set 
the  control  floor,  and  (b)  meet  section 
403(c)  of  the  Clean  Water  Act  (CWA) 
Ocean  Discharge  Criteria,  or,  in  state 
waters  of  Cook  Inlet,  Alaska,  meet  state 
water  quality  criteria.  Today's  notice 
proposes  the  technology-based 
discharge  controls.  While  not  a  part  of 
today's  proposed  rule,  the  following 
briefly  describes  the  CWA  403(c) 
requirements  and  the  future  seabed 
surveys  EPA  thinks  should  occur,  based 
on  currently  available  information,  to 
satisfy  these  permit  requirements.  The 
seabed  surveys  that  industry  has 
planned  to  conduct  are  also  presented. 

The  nature,  extent  and  duration  of 
seabed  surveys  required  by  discharge 
permits  may  increase  or  decrease  as 
further  information  is  gathered,  and  any 
monitoring  requirement  shall  be 
decided  by  the  EPA  or  delegated  state 
permitting  authority.  A  decision  that 
sufficient  seabed  survey  information  has 


been  gathered  in  one  region  does  not 
constitute  grounds  that  further  seabed 
surveys  are  no  longer  required  in  other 
regions. 

For  ocean  discharges,  the  ambient 
environmental  effect  information 
needed  to  satisfy  EPA  permit 
requirements  is  specified  in  Clean  Water 
Act  section  403(c),  Ocean  Discharge 
Criteria,  as  codified  at  40  CFR  Part  125, 
subpart  M.  This  subpart  establishes 
guidelines  for  issuance  of  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permits  for  the  discharge  of 
pollutants  from  a  point  source  into  the 
territorial  seas,  the  contiguous  zone,  and 
the  oceans.  These  criteria  require  that  a 
determination  be  made  whether  a 
discharge  will  cause  unreasonable 
degradation  to  the  marine  environment 
based  on  several  considerations, 
including  the  quantities,  composition 
and  potential  for  bioaccumulation  or 
persistence  of  the  pollutants  to  be 
discharged,  and  considerations  relating 
to  the  importance  and  vulnerability  of 
the  potentially  exposed  biological 
communities  and  human  health  (see  40 
CFR  Part  125.122). 

If  there  is  insufficient  information  to 
determine  prior  to  issuing  the  permit 
that  there  will  be  no  unreasonable 
degradation  to  the  marine  environment, 
the  Ocean  Discharge  Criteria  require 
that  a  monitoring  program  be  specified. 
This  monitoring  program  must  be 
sufficient  to  assess  the  impact  of  the 
discharge  on  water,  sediment,  and 
biological  quality  including,  where 
appropriate,  analysis  of  bioaccumulative 
and/or  persistent  impact  on  aquatic  life 
(see  §  125.123  (d)  (2)).  According  to 
§  125.123  (c)  (1)  the  discharge  may  not 
cause  irreparable  harm  to  the  marine 
environment  during  the  period  in  which 
monitoring  is  undertaken.  If  data 
gathered  through  monitoring  indicate 
that  continued  discharge  may  cause 
unreasonable  degradation,  the  discharge 
must  be  halted  or  additional  permit 
limitations  established. 

2.  EPA  Suggestions  for  Monitoring 
Seabed  Effects 

EPA  thinks  that  currently  there  is 
insufficient  information  to  determine 
that  there  will  be  no  unreasonable 
degradation  to  the  marine  environment. 
The  Ocean  Discharge  Criteria,  therefore, 
require  that  a  monitoring  program  be 
specified  in  permits  allowing  the 
discharge  of  SBF-cuttings.  The  ambient 
environmental  studies  should  monitor 
the  rate  of  seabed  recovery  around 
several  offshore  and  coastal  platforms 
where  SBF-cuttings  have  been 
discharged.  Sites  should  be  selected  to 
include  both  deep  water  and  shallow 
water  locations,  and  should  investigate 


the  different  types  SBFs,  according  to 
base  fluid,  which  the  permits  may 
allow. 

A  detailed  study  may  investigate 
baseline  contaminants  and  benthic 
invertebrate  analysis,  disappearance  of 
SBF  base  materials  over  time,  toxicity  of 
sediment  over  time,  and  rate  of 
recolonization  by  benthic  organisms. 
Desired  endpoints  include  impacts  to 
benthos,  sediment  characterization,  and 
contribution  to  hypoxia. 

To  characterize  the  seabed  survey  site, 
detailed  discharge  information  should 
be  gathered  on  the  platform  level.  This 
information  should  include  the  dates, 
prevailing  current  during  discharge,  and 
amounts,  for  all  discharges:  WBF,  WBF- 
cuttings,  and  SBF-cuttings.  The  WBF 
and  SBF  formulations  should  also  be 
provided.  As  a  detail  to  the  SBF-cuttings 
discharge  quantities,  the  determination 
of  quantity  of  synthetic  material 
discharged  should  also  be  provided. 

3.  Industry's  Plans  for  Seabed  Surveys 

EPA  understands  that  the  industry  is 
planning  a  cooperative  effort  to  address 
the  CWA  403(c)  requirements  in  the 
COM.  Industry  representatives  have  told 
EPA  that  their  cooperative  seafloor 
study  would  include  a  review  of 
historical  data  on  SBF  usage  on  the  shelf 
and  slope,  and  these  data  would  be 
analyzed  to  select  a  representative  series 
of  platforms.  The  cooperative  effort 
plans  that  three  cruises  would  be 
conducted  to  evaluate  equipment  and 
sampling  strategies,  delineate  cuttings 
deposition  profiles  (areal  extent  as  well 
as  thickness  profile),  determine  SBF 
concentrations  with  depth  and  distance 
from  source,  and  to  determine  if  zone  of 
biological  influence  can  be  determined. 
It  is  anticipated  that  most  of  the  study 
sites  (e.g.,  6-12)  locations  would  be  on 
the  shelf,  and  one  or  two  would  be 
located  in  deepwater.  However,  EPA 
may  recommend  that  more  deepwater 
surveys  be  conducted,  in  proportion  to 
the  total  number  of  SBF  wells  drilled  in 
the  deepwater  versus  the  shallow  water. 
Parameters  to  be  considered  in  platform 
selection  included  type  and  volume  of 
synthetics  released,  number  of  wells 
drilled,  water  depth,  shunt  depth,  and 
length  of  time  since  last  discharge.  The 
cooperative  effort  plans  that  a 
combination  of  side  scan  sonar,  via 
remotely  operated  vehicle  cameras,  and 
physical  grab  sampling  would  be  used 
to  determine  cuttings  deposition. 
Mineralogy  and  sediment  chemistry  are 
planned  to  verify  cuttings  and  SBF 
presence.  Oxygen  measurements  and 
relative  percent  difference  layer 
determinations  are  planned  to  evaluate 
SBF-induced  anoxia.  Biological 
sa.'npling  would  be  conducted  at 
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selected  sites 
measure  comi^  unity 
relative  to  dri 
deepwater  locbt 
1.200  m)  wou 
surveyed  by  tl  i 
vehicle  to  assess 
and  effects. 


0  evaluate  ability  to 

structure  changes 
ling  discharges.  The 

ion(s)  (between  500- 
d  be  sampled  and 
e  remotely  operated 
deepwater  deposition 


K.  Cost  and 
Achieved  by 


F  ollutant  Reductions 
Regulatory  Alternatives 


A.  Introductioi 


(inc 


en 


This  sectior 
methodology 
the  compliancs 
reductions  for 
discharge  options 
and  loadings 
determined 
multiplying 
the  number  of|wells 
differential 
pollutants,  an( 
those  that  are 
result  of  this 
become  a  final 
currently  drilled 
considered  in 
OBF  wells  tha 
convert  to  SBF 
rule.  However, 
OBF  and  not 


tolal 
the 


an<  ilysi 


SBlF 


cast : 


not  incur  costs 
analysis.  EPA 
wells  using 
potentially  use 
wells  drilled 
not  treated  as 
realizing  any 
analysis.  Also 
the  analysis 
DBFs,  the 
that  are  drilled 
associated  wit^ 
the  analysis 

B.  Model  Welh 


uppur 


characteristics 


presents  EPA's 
d  results  for  estimating 
costs  and  pollutant 
the  discharge  and  zero 
EPA  calculated  costs 
a  model  well  basis,  and 
costs  and  loadings  by 
model  well  values  by 
Since  this  is  a 
is,  the  only  wells, 
costs  considered  are 
xpected  to  change  as  a 
proposed  rule  were  it  to 
rule.  Therefore,  wells 

with  SBF  are 
he  analysis,  and  also 
EPA  anticipates  will 
upon  completion  of  this 
wells  currently  using 
cpnverting  to  SBF  would 
or  realize  savings  in  the 
i  issumed  that  only  those 
or  OBF  currently  would 
SBF  in  the  future,  and  so 
exclusively  with  WBF  are 
i  ncurring  any  costs  or 
savings  in  this 
of  the  wells  that  are  in 
they  use  SBFs  or 
sections  of  the  well 
with  WBF  are  not 
any  costs  or  savings  in 


be  cause  i 


and  Well  Counts 
EPA  develop  ed  model  well 


from  information 


provided  by  thie  American  Petroleum 


Table  IX -l.— Estimated  Number  of  Wells  Drilled  Annually  per  Regulatory  Option  by  Drilling  Fluid 


Institute  (API)  to  estimate  costs  to 
comply  with,  and  pollutant  reductions 
resulting  from,  the  proposed  discharge 
option  and  the  zero-discharge  option. 
AlPI  provided  well  size  data  for  four 
types  of  wells  currently  drilled  in  the 
Gulf  of  Mexico  (GOM);  development 
and  exploratory  in  both  deep  water  (i.e., 
greater  or  equal  to  than  1,000  feet)  and 
shallow  water  (i.e.,  less  than  1,000  feet). 
The  following  text  refers  to  these  wells 
by  the  acronyms  DWD  (deep-water 
development),  DWE  (deep-water 
exploratory),  SWD  (shallow-water 
development),  and  SWE  (shallow-water 
exploratory). 

The  model  well  information  from  API 
provided  length  of  hole  drilled  for 
successive  hole  diameters,  or  intervals. 
From  this,  EPA  calculated  the  hole 
volume  for  the  well  intervals  that 
reportedly  used  SBF  or  OBF.  For  the 
four  model  wells  and  assuming  7.5 
percent  washout  of  the  hole,  EPA 
determined  that  the  volumes  of  these 
SBF  (or  OBF)  well  intervals  were,  in 
barrels,  565  for  SWD,  1,184  for  SWE, 
855  for  DWD,  and  1,901  for  DWE. 

EPA  gathered  information  from  the 
Department  of  Interior  Minerals 
Management  Service  (MMS),  the  Texas 
Railroad  Commission  and  the  Alaska 
Oil  and  Gas  Commission,  to  estimate  the 
number  of  wells  drilled  annually  in 
each  of  the  three  regions  where  drilling 
is  currently  active  and  drilling  wastes 
may  be  discharged.  To  forecast  the 
number  of  wells  drilled  annually  EPA 
averaged  the  number  of  wells  drilled  in 
1995, 1996,  and  1997.  Based  on 
information  from  the  industry,  MMS. 
and  DOE,  EPA  then  applied  the 
following  projections  to  determine  the 
number  of  wells  drilled  by  drilling  fluid 
type: 

(i)  On  a  drilhng  performance  basis 
SBF  is  equivalent  to  OBF. 

(ii)  Development  and  exploratory 
wells  have  equal  requirements  for  SBF/ 
OBF  performance. 


(iii)  In  GOM  as  a  whole,  10  percent  of 
all  wells  use  SBF,  10  percent  use  OBF, 
and  80  percent  use  WBF  exclusively.- 
However,  no  OBF  is  used  in  the 
deepwater  due  to  the  potential  of  spills, 
and  due  to  higher  performance 
requirements  75  percent  of  all  wells  in 
GOM  deep  water  are  drilled  with  SBF. 
The  remaining  25  percent  are  drilled 
exclusively  with  WBF. 

(iv)  In  offshore  California  and  coastal 
Cook  Inlet,  Alaska,  OBF  is  used  in  the 
same  frequency  as  SBF/OBF  in  the  GOM 
(75  percent  of  wells  in  deep  water  and 
13.2  percent  of  wells  in  shallow  water). 
The  remainder  of  wells  use  WBF 
exclusively  and  no  SBF  is  used. 

Also  based  on  information  from  the 
industry.  MMS,  and  DOE,  EPA 
determined  the  following  concerning 
the  conversion  of  SBF  to  OBF  and  vice 
versa: 

(i)  For  the  discharge  option,  20 
percent  of  GOM  OBF  wells  convert  to 
SBF,  and  all  OBF  wells  are  in  the 
shallow  water.  All  offshore  California 
and  Cook  Inlet,  Alaska  OBF  wells 
convert  to  SBF. 

(ii)  For  the  zero  discharge  option, 
shallow  water  GOM  SBF  wells  convert 
to  OBF.  However,  deep  water  GOM  SBF 
wells  do  not  convert,  because  SBFs 
provide  advantages  in  terms  of 
eliminating  OBF  spills  in  the  event  of 
riser  disconnect.  Offshore  California  and 
Cook  Inlet,  Alaska  OBF  wells  remain 
OBF  wells. 

Details  of  the  how  EPA  made  these 
determinations  are  provided  in  the 
Development  Document. 

Table  IX-1  presents  the  total  number 
of  wells  that  EPA  estimates  will  be 
drilled  aimually,  by  drilling  fluid,  for 
both  the  discharge  option  and  the  zero 
discharge  option.  EPA  has  distinguished 
wells  as  either  "existing"  sources  of 
drill  cuttings  for  BPT,  BCT  and  BAT 
cost  and  pollutant  reductions  analysis, 
or  "new"  sources  of  drill  cuttings  for 
NSPS  cost  and  reductions  analysis. 


Type  of  well 


Gulf  of  Mexico: 

Baseline  All  VVells  ^ 

Baseline  SB  -  Wells 

Discharge  Option  SBF  Wells 

Zero  Discriatge  Option  SBF  Wells 
Offshore  Californja:" 

Baseline  All  Wells 

BaseHne  OBF  Wells  

Discharge  Option  SBF  Wells 

Coastal  Cook  Inl^t,  Alaska:" 

Baseline  All  Wells 

Baselrne  OBF  Wells  


Shallow  water  (<1 ,000  ft) 


Devek>p. 


645 

13 

2  28 

0 

11 
1 
1 

7 
1 


Explor. 


358 

7 

15 

0 

0 
0 
0 

1 
0 


Deepwater  {>  1,000  ft) 


Develop. 


48 
36 

336 
36 

IS 
11 
11 

0 
0 


Explor. 


Total 


76 

1127 

67 

113 

57 

136 

57 

93 

0 

26 

0 

12 

0 

12 

0 

8 

0 

1 
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Table  IX-l  .—Estimated  Number  of  Wells  Drilled  Annually  per  Regulatory  Option  by  Drilling  Flui 

Continued 


Type  of  well 


Discharge  Option  SBF  Wells 


Shallow  water  (<1,000ft) 


Develop. 


Explor. 


Deep  water  (>  1,000  ft) 


Develop. 


Explor. 


Total 


1  While  this  table  lists  total  number  of  wells,  the  only  wells  included  in  the  analysis  are  those  affected  by  this  rule:  SBF  wells  or  wells  convert- 
ina  from  OBF  to  SBF  in  discharge  option  or  converting  from  SBF  to  OBF  in  zero  discharge  option. 

2  EPA  assumes  that  95  percent  of  GOM  shallow  water  development  wells  of  this  analysis  are  existing  sources,  and  5  percent  are  new  sources 

^®1  E^PA°assumes^°hat'^5o'percent  of  GOM  deep  water  development  wells  of  this  analysis  are  existing  sources,  and  50  percent  are  new  sources 

^^  El'Vassume*s°airoffshore  California  and  Cook  Inlet,  Alaska,  wells  are  existing  sources,  and  in  discharge  option  all  OBF  wells  convert  to  SBF 
wells. 


By  multiplying  the  compliance  costs 
and  discharge  loadings  determined  from 
the  model  well  analysis,  EPA  calculated 
the  total  cost  to  the  industry  and  the 
reduction  in  pollutant  loadings,  as 
detailed  in  the  following  sections. 

C.  Method  for  Estimating  Compliance 
Costs 

1.  Introduction  and  Summary 

The  costs  considered  as  part  of  the 
compliance  cost  analysis  are  only  those 
that  EPA  believes  will  be  incurred  as  a 
result  of  today's  rule.  These  include 
costs  and  savings  associated  with  the 
discharge,  disposal,  and  recovery  of  SBF 
and  OBF,  costs  associated  with  the 
technologies  used  to  control  and 
manage  waste  drill  cuttings  under  the 
discharge  and  zero  discharge  options, 
and  monitoring  costs. 

For  each  option  and  each  geographic 
area,  EPA  estimated  baseline  costs  from 
current  industry  waste  management 


practices.  Following  this,  EPA  estimated 
the  cost  to  comply  with  each  option  of 
today's  rule.  EPA  then  calculated  the 
incremental  compliance  costs,  or  the 
difference  between  baseline  costs  and 
estimated  compliance  costs.  Table  IX-2 
lists  the  total  annual  baseline, 
compliance,  and  incremental 
compliance  costs  calculated  in  each 
geographic  area  for  both  the  discharge 
and  zero  discharge  regulatory  options. 

As  the  values  in  Table  IX-2  show, 
EPA  estimates  that  today's  proposed 
discharge  option  provides  a  savings  to 
the  industry  of  over  $7  MM  annually. 
Savings  occur  in  the  GOM  among  wells 
currently  using  SBF  because,  according 
to  information  available  to  the  EPA,  the 
value  of  SBF  recovered  by  the  model 
soHds  separation  technology  is  $8.1 
MM,  while  the  cost  of  implementing 
this  technology  is  only  $3.1  MM.  Thus, 
this  regulatory  requirement  leads  to  an 
annual  net  savings  of  $5.0  MM. 


Savings  in  the  GOM  also  occur  for  the 
OBF  wells  that  switch  to  SBF,  because 
the  increased  cost  of  SBF  is  less  than  the 
savings  in  disposal  costs  for  OBF- 
cuttings.  However,  EPA  has  assumed 
that  only  20  percent  to  the  wells 
currently  drilled  with  OBF  in  the  GOM 
will  switch  to  SBF  because  of  the  risk 
of  losing  more  valuable  SBF  downhole. 
These  OBF  wells  that  convert  are  in  the 
shallow  water.  EPA  determined  that  any 
deep  water  well  operating  in  the  Gulf  of 
Mexico  that  prefers  to  use  SBFs  has 
already  converted  to  SBF.  Savings  also 
result  in  offshore  California  and  Cook 
Inlet,  Alaska  when  OBF  wells  convert  to 
SBF  wells,  again  because  the  increased 
cost  of  SBF  is  less  than  the  savings  in 
disposal  cost  of  OBF-cuttings.  In  these 
areas,  EPA  assumed  that  all  OBF  wells 
switch  to  SBF  because  of  more  difficult 
and  expensive  zero  discharge  options 
for  OBFs  in  these  areas,  and  air  quality 
considerations  in  California. 


Table  IX-2.— Summary  Annual  Baseline,  Compliance,  and  Incremental  Compliance  Costs  for  Management  of 

SBF  Cuttings,  Existing  and  New  Sources 

(1997$/year) 


Technology  t>asis 


Baseline  Costs: 

Discharge  with  1 1%  retention  of  base  fluid  on  cuttings 

Zero  Discharge  (current  OBF-drilled  wells  only) 

Total  Baseline  Costs  per  Area 

Compliance  Costs: 

Discharge  with  7%  retention  of  t>ase  fluid  on  cuttings  . 

Zero  Discharge  via  land  disposal  or  on-site  injection  ... 
Incremental  Compliance  Costs  (Savings): 

Discharge  Option 

Zero  Discharge  Option 

1  Not  applicable. 


Gulf  of  Mexico 


$21,315,375 

2,821,816 

21,935.466 

17,582,675 
29,873,689 

(6,554.516) 
8,558.314 


Offshore  Cali- 
fornia 


(') 

$2,157,023 

2.157.023 

1,647.883 
0 

(509.140) 
0 


Cook  Inlet. 
Alaska 


(') 

$207,733 

207.733 

115.467 
0 

(92.265) 
0 


Total 


$21,315,375 

5,186,572 

24.300,222 

19,346,025 
29.873.689 

(7.155.921) 
8.558.314 


To  summarize  the  effects  of  today's 
proposed  rule,  the  values  listed  in  Table 
IX-2  above  include  both  existing  and 
new  sources.  The  values  for  new 
sources  alone  are  provided  below  in 
Table  IX-3.  The  values  for  existing 


sources  alone  may  be  obtained  by 
subtracting  these  values  from  the 
corresponding  values  in  Table  IX-2. 

As  snown  in  Table  IX-l ,  EPA 
estimated  that  new  source  wells  are 
located  only  in  the  Gulf  of  Mexico 
because  of  the  lack  of  activity  in  new 


lease  blocks  in  offshore  Clalifomia  and 
coastal  Cook  Inlet.  New  source  wells  are 
defined  in  the  offshore  guidelines.  40 
CFR  Part  435.11{q).  and  exclude 
exploratory  wells  by  definition  (EPA, 
1993;  EPA.  1996). 
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Table  iX-a 


-Summary  Annual  Baseline,  Compliance,  and  Incremental  Compliance  Costs  for  Management  of 

SBF  Cuttings  from  New  Sources 

(1997/year] 


Baseline  CosW 

NSPS  Compliance  Costs 


Incremental  N$PS  Compliance  Costs  .... 


Technology  basis 


Discharge  with  1 1%  retention  of  base  fluid  on  cuttings 
Discharge  with  7%  retention  of  base  fluid  on  cuttings  .. 
Zero  Discharge  via  land  disposal  or  orvsite  injection  .... 
Discharge  with  7%  retention  of  base  fluid  on  cuttings  .. 
Zero  Discharge  via  land  disposal  or  on-site  injection  .... 


Costs  (savings) 


S2.201.725 
1.632,125 
3,796,143 
(569,600) 
1,594,418 


The  NSPS  :ost  analysis  consists  of  the 
same  line-iten  costs  as  in  the  analysis 
for  existing  spurces,  with  the  exception 
that  retrofit  ii  not  necessary  on  new 
platforms.  Tqe  baseline  for  NSPS  costs 
differs  from  tjie  baseline  for  existing 
sources  in  thit  it  includes  only  SBF 
wells  that  discharge  cuttings  and  does 
not  include  a|iy  OBF  wells  practicing 
zero  dischs 

2.  Baseline  C^sts:  Current  Industry 
Practice         | 

As  noted  alkove,  the  only  cost 
elements  included  in  the  baseline  are 
those  that  EPA  anticipates  will  change 
as  a  result  of  yie  rule.  The  line  items  in 
the  baseline  dost  analysis  for  those  Gulf 
of  Mexico  wells  that  currently  drill  with 
SBF  consist  oif  the  cost  of  SBF  lost  with 
the  discharged  cuttings  and  the  cost  of 
the  currently-jrequired  SPP  toxicity 
monitoring  tekt.  The  baseline  analysis 
for  currently  discharging  wells  assumes 
the  cuttings  are  being  treated  by 
standard  soli(|s  control  equipment  to  an 
average  11  petcent  retention  of  synthetic 
material  (base  fluid)  on  the  cuttings,  on 
a  wet-weight  pasis.  As  detailed  in 
Section  VI  of  today's  notice  and  the 
Development  Document,  this  baseline 
level  of  treatnient  is  derived  from  data 
submitted  in  j  report  prepared  for  the 
American  PetJ'oleum  Institute  (API) 
(Annis,  1997)1  No  baseline  costs  are 
attributed  to  the  operation  of  solids 
control  equipment  that  are  standard  in 
all  drilling  operations. 

For  existing  sources,  the  unit  baseline 
cost  for  wells  piat  currently  use  SBF  is 
$82/bbl.  The  init  baseline  costs  for 
SWD  and  Swt  wells  currently  drilled 
with  OBF  are  596/bbl  and  $91/bbl, 
respectively.  The  development  of  the 
baseline  costs  for  OBF  wells  is  detailed 
under  Section  IX.C.4  "Zero  Discharge 
Compliance  Costs."  Table  IX-2  lists  the 
total  baseline  costs  for  each  geographic 
area. 

The  unit  baseline  cost  for  the  new 
source  wells  \k  $82/bbl  for  both  DWD 
and  SVVD  wells,  and  the  total  baseline 
cost  is  $2.2  M  A. 

In  offshore  (^lifomia  and  coastal 
Cook  Inlet,  Al  iska,  current  industry 
practice  is  zer)  discharge  of  OBF- 


cuttings.  The  line-item  costs  of  these 
wells  include  costs  for  transporting  and 
disposing  of  waste  drill  cuttings  at 
commercial  land-based  disposal 
facilities,  and  the  cost  of  the  drilling 
fluid  that  adheres  to  and  is  disposed 
with  the  cuttings.  EPA  assumes  that  the 
drilling  fluid  lost  with  OBF-cuttings  is 
a  mineral  oil-based  fluid.  For  current 
industry  practice,  transportation  of 
OBF-cuttings  in  the  offshore  California 
analysis  consists  of  hauling  via  supply 
boat  followed  by  trucking  to  a  land- 
based  facility.  Transportation  for  the 
Cook  Inlet  analysis  also  consists  of 
supply  boats  followed  by  trucks  that 
haul  the  waste  cuttings  to  a  land-based 
disposal  facility.  However,  due  to  the 
limited  availabihty  of  disposal  facilities 
in  the  Cook  Inlet  area,  costs  were 
developed  for  hauling  the  waste  to  a 
facility  in  Oregon.  This  approach  to 
zero-discharge  cost  estimating  for  Cook 
Inlet  was  adopted  from  the  Coastal  Oil 
and  Gas  Rulemaking  effort  (EPA,  1996). 

The  unit  baseline  costs  in  offshore 
CaUfomia  are  $128/bbl  for  DWD  wells 
and  $131/bbl  for  the  SWD  wells.  The 
unit  baseline  cost  for  the  model  Cook 
Inlet  well  is  $218/bbl.  Again, 
multiplying  the  unit  costs  by  the 
volume  of  waste  cuttings  for  each  model 
well  type  and  by  the  numbers  of  wells 
estimated  to  be  drilled  annually  in  each 
category  provides  the  total  aimual 
baseline  costs  for  each  region.  The  total 
aiuiual  baseline  costs  for  offshore 
California  and  Cook  Inlet  are  $2.2  MM 
and  $0.2  MM,  respectively  (see  Table 
D(-2). 

3.  Discharge  Option  Compliance  Costs 

The  discharge  option  compliance  cost 
analysis  estimates  the  cost  to  discharge 
SBF-cuttings  following  secondary 
treatment  by  a  solids  control  device 
that,  when  added  on  to  other  standard 
soUds  control  equipment,  reduces  the 
average  retention  from  11  percent  to  7 
percent  base  fluid  on  wet  cuttings.  Line- 
item  costs  in  the  discharge  option 
analysis  consist  of:  a)  costs  associated 
with  the  use  of  an  add-on  solids  control 
device,  b)  cost  to  retrofit  platform  space 
to  accommodate  the  device,  c)  the  value 
of  the  SBF  discharged  with  the  cuttings. 


and  d)  the  cost  of  performing  the  waste 
monitoring  analyses  of  today's  proposal. 

The  wells  in  tne  discharge  analysis  for 
the  Gulf  of  Mexico  consist  of  those  that 
are  currently  drilled  with  SBF  and 
discharging  SBF-cuttings,  and  those 
currently  drilled  using  OBF  that  EPA 
estimates  will  convert  to  SBF.  The  cost 
of  the  add-on  technology  is  the  daily 
rental  cost  for  the  vibrating  centrifuge 
device  on  which  the  seven  percent 
retention  is  based.  The  rental  cost 
includes  all  equipment,  labor  and 
materials,  and  was  quoted  by  a  Gulf  of 
Mexico  operator  who  used  the  device  in 
an  offshore  demonstration  project 
(Pechan-Avanti,  1998).  Retrofit  costs 
were  assigned  to  all  existing  sources  but 
not  to  new  sources.  Analytical 
monitoring  costs  are  included  for  the 
proposed  crude  oil  contamination  of 
drill  cuttings  test  and  retort  analysis  for 
SBF  retention  on  cuttings. 

For  existing  sources,  based  on  the 
above  line-item  costs,  the  unit  discharge 
option  costs  for  DWD  and  DWE  wells 
are  $74/bbl  and  $72/bbl,  respectively. 
The  unit  discharge  option  costs  for  tJie 
SWD  and  SWE  wells  are  $77A)bl  and 
$74/bbl,  respectively.  The  total  annual 
discharge  compliance  cost  for  existing 
source  Gulf  of  Mexico  wells  is  $16  MM 
(see  Table  lX-2).  The  discharge  option 
unit  costs  for  new  source  wells  are  $73/ 
bbl  for  DWD  wells  and  $75/bbl  for  SWD 
wells,  and  the  total  discharge  option 
cost  is  $1.6  MM. 

The  compliance  cost  analyses  for 
offshore  California  and  coastal  Cook 
Inlet,  Alaska  consist  of  the  same  line 
items:  deiily  rental  of  the  add-on 
vibrating  centrifuge,  retrofit  space  to 
accommodate  the  add-on  equipment, 
cost  of  SBF  lost  with  discharged 
cuttings,  and  analytical  costs  for 
proposed  waste  monitoring  tests.  The 
costs  for  these  items  are  the  same  as 
those  estimated  for  the  Gulf  of  Mexico 
adjusted  higher  using  geographic  area 
cost  multipliers  developed  in  the 
Offshore  Oil  and  Gas  Rulemaking  effort 
(EPA,  1993).  Geographic  area  cost 
multipliers  are  the  ratio  of  equipment 
installation  costs  in  a  particular  region 
compared  to  the  costs  for  the  same 
equipment  installation  in  the  Gulf  of 
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Mexico.  The  cost  multipliers  for 
offshore  California  and  Cook  Inlet  are 
1.6  and  2,  respectively.  The  unit 
discharge  option  costs  for  offshore 
California  wells  are  $118/bbl  for  DWD 
wells  and  $122  for  SWD  wells.  The  unit 
discharge  option  cost  for  the  Cook  Inlet 
SWD  well  is  $147/bbl.  The  total  annual 
discharge  option  compliance  costs  for 
offshore  California  and  Cook  Inlet  are 
$1.6  MM  and  $0.1  MM.  respectively, 
and  the  total  annual  industJ7-wide 
compliance  cost  for  the  discharge  option 
is  $17.7  MM.  as  shown  in  Table  IX-2. 

4.  Zero  Discharge  Option  Compliance 
Costs 

The  zero  discharge  compliance  cost 
analysis  includes  Gulf  of  Mexico  wells 
identified  as  currently  being  drilled 
with  SBF.  The  method  presented  in  this 
section  was  also  applied  to  baseline 
OBF  wells,  as  mentioned  in  the  baseline 
costs  section.  The  wells  included  in  the 
offshore  California  and  Cook  Inlet 
analyses,  and  some  shallow  water  Gulf 
of  Mexico  wells  {i.e..  those  wells 
currently  drilled  with  OBF)  do  not  incur 
costs  in  the  zero  discharge  option 
because  they  are  at  zero  discharge  in  the 
baseline.  Furthermore,  the  population  of 
wells  currently  drilled  with  SBF  is 
divided  into  those  that  are  assumed  to 
continue  using  SBF  under  zero 
discharge  requirements  due  to  other 
concerns  (i.e.,  spills  as  a  result  of  riser 
disconnect),  and  those  that  would 
convert  to  OBF  imder  zero  discharge 
requirements  due  to  the  economic 
incentive  of  a  less  costly  waste 
management  practice  (i.e..  all  shallow 
water  wells).  This  division  is  shown  in 
Table  DC-1. 

Per-well  zero  discharge  costs 
incorporate  the  assumption  that,  of  all 
zero  discharge  cuttings  generated  in  the 
Gulf  of  Mexico,  80  percent  is  hauled  to 
shore  for  land-based  disposal  and  20 
percent  is  injected  on-site.  Preliminary 
information  gathered  regarding  the  use 
of  on-site  injection  in  the  Gulf  of  Mexico 
is  inconsistent  between  sources,  ranging 
from  an  estimated  10  percent  to  as  much 
as  66  percent  (Veil,  1998).  Additional 
information  indicates  that,  while  some 
operators  have  expressed  concern  over 
uncertainties  related  to  injection  (e.g., 
the  ultimate  fate  of  the  injected  wastes 
and  the  costs  associated  with 
unsuccessful  injection  projects),  interest 
in  on-site  injection  has  increased 
throughout  the  industry  since  the  time 
of  the  Offshore  Oil  and  Gas  Rulemaking, 
and  continues  to  grow.  The  Agency 
therefore  solicits  information  regarding 
the  number  of  wells  that  use  on-site 
injection,  the  volimie  of  drilling  waste 
injected,  the  per-well  and  per-barrel 


costs,  and  the  frequency  of  unsuccessful 
injection  projects. 

Line-item  costs  in  the  land  disposal 
zero  discharge  analysis  include 
commercial  disposal  facility  costs, 
container  rental  costs,  supply  boat  costs, 
and  value  of  drilling  fluid  retained  on 
cuttings.  Commercial  disposal  facility 
costs  were  obtained  from  the  major  oil 
field  waste  management  companies 
serving  the  Gulf  of  Mexico  industry. 
Cuttings  container  size  and  rental  rate 
were  obtained  from  vendors.  All  wells 
in  the  analysis  are  assumed  to  have 
acquired  the  retrofit  space  needed  to 
store  an  average  of  12  cuttings  boxes  as 
part  of  the  Offshore  Oil  and  Gas 
Rulemaking  effort  (EPA,  1993).  and 
therefore  do  not  incvu  retrofit  costs  in 
this  analysis.  The  value  of  retained 
drilling  fluid  is  based  on  mineral  oil 
OBF  ($75A)bl)  for  shallow  water  wells 
(assuming  they  all  convert  to  OBF  under 
zero  discharge  requirements),  and 
internal  olefin  SBF  (at  $200/bbl)  for 
deep  water  wells  (assuming  they  all  still 
use  SBF  under  zero  discharge 
requirements).  The  unit  land-disposal 
cost  varies  by  model  well  type:  $148/bbl 
for  DWD  wells.  $106A)bl  for  DWE  wells, 
$102/bbl  for  SWD  wells,  and  $96/bbl  for 
SWE  wells.  Unit  disposal  costs  vary  by 
well  type  because  the  amount  of  time  it 
takes  to  fill  the  disposal  ship  varies  by 
well  type,  and  the  cost  for  the  disposal 
ship  is  per  daily  rate. 

Line-Item  costs  in  the  on-site  injection 
zero  discharge  analysis  include  the  day 
rate  rental  cost  for  a  turnkey  injection 
system,  and  lost  drilling  fluid  costs.  The 
injection  system  cost  includes  all 
equipment,  labor,  and  associated 
services.  The  unit  on-site  injection  cost 
is  $12lA)bl  for  deep  water  wells,  and 
$71/bbl  for  shallow  water  wells. 

The  zero  discharge  compliance  cost  is 
the  weighted  average  assuming  80 
percent  of  wells  use  land  disposal  and 
20  percent  of  wells  use  on-site  injection 
to  achieve  zero  discharge.  For  existing 
sources,  the  weighted  average  unit  cost 
for  zero  discharge  for  the  model  wells  is 
as  follows:  $143/bbl  for  DWD  wells, 
$109/bbl  for  DWE  wells,  $96/bbl  for 
SWD  wells,  and  $9l/bbl  for  SWE  wells. 
The  total  annual  zero  discharge 
compliance  cost  resulting  from  this 
analysis  is  $26.1  MM  (see  Table  IX-2). 

For  new  sources,  the  weighted 
average  unit  costs  are  the  same  as  for 
existing  sources:  $143/bbl  for  DWD 
wells  and  $96/bbl  for  SWD  wells.  The 
total  zero  discharge  cost  for  new  sources 
is  $3.8  MM/ year. 

5.  Incremental  Compliance  Cost 

The  incremental  compUance  cost  is 
the  difference  between  the  baseline  and 
the  compliance  cost,  as  presented  in 


Table  IX-2.  The  overriding  factor  in  the 
Gulf  of  Mexico  incremental  discharge 
option  cost  is  that,  according  to  EPA 
analysis  of  SBF  baseline  wells,  the  value 
of  the  recovered  SBF  is  greater  than  the 
cost  of  implementing  the  vibrating 
centrifuge  model  technology.  This  gives 
a  net  savings  of  $5.0  MM/year.  A  saving 
of  $0.94  MM/year  is  also  realized  when 
existing  wells  currently  using  OBF 
convert  to  using  SBF.  EPA  assumed  for 
this  calculation  that  23  of  the  112  OBF 
wells,  or  20  percent,  would  convert.  All 
of  these  are  considered  existing  sources. 
Combining  these  two  gives  a  total 
savings  of  $5.9  MM  for  Gulf  of  Mexico 
existing  source  wells  in  the  discharge 
option. 

Incremental  discharge  option  costs  for 
existing  sources  in  offshore  California 
and  coastal  Cook  Inlet.  Alaska  include 
savings  incurred  as  wells  move  from  the 
zero  discharge  baseline  to  discharge, 
and  increased  cost  of  SBF  over  the 
baseline  OBF  cost.  For  both  of  these 
areas,  the  net  incremental  discharge 
compliance  cost  is  negative,  resulting  in 
savings  of  $509,000/year  for  offshore 
California  and  $92.000/year  for  coastal 
Cook  Inlet.  Combined  with  the  Gulf  of 
Mexico  savings,  the  total  annual  savings 
for  existing  sources  in  the  discharge 
option  is  $6.6  MM. 

The  incremental  new  source 
compliance  cost  for  the  discharge  option 
is  $-0.57  MM/year,  or  a  savings  of 
$570,000. 

For  existing  sources,  the  costs  under 
the  zero  discharge  option  (total  annual 
=  $7.0  MM/year)  are  the  costs  that  Gulf 
of  Mexico  baseline  SBF  wells  incur 
moving  from  discharge  to  zero 
discharge.  For  new  sources,  the 
incremental  cost  for  the  zero  discharge 
option  is  $1.6  MM/year. 

As  a  sensitivity  analysis,  EPA 
performed  two  additional  discharge 
option  compliance  cost  analyses  by 
varying  the  fraction  of  current  Gulf  of 
Mexico  shallow  water  OBF  wells  that 
would  convert  to  SBF  after  the  rule.  In 
the  analysis  presented  above,  EPA  used 
an  estimate  of  20  percent,  based  on 
information  provided  by  industry 
sources.  Due  to  the  uncertainty  of 
predicting  future  industry  activity,  the 
Agency  investigated  the  range  of 
discharge  option  compliance  costs  that 
would  result  assuming  that  either  zero 
percent  of  the  OBF  wells  would  convert 
to  SBF  use  (maintain  at  113  SBF  wells) 
or  100  percent  of  the  OBF  wells  would 
convert  to  SBF  use  (increase  to  225  SBF 
wells).  The  "zero  percent  convert" 
analysis  resulted  in  an  annual 
incremental  cost  savings  of  $5.6  MM 
industry  wide,  and  the  "100  percent 
convert"  analysis  resulted  in  an  annual 
ir'cremental  savings  of  $10.2  MM.  The 
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savings  for  thfe  "20  percent  convert" 
analysis  falls  between  these  values,  at 
$6.6  MM  (see  Table  IX-2).  Thus, 
regardless  of  ihe  number  of  wells 
assumed  to  convert  from  OBF  to  SBF, 
the  discharge  option  results  in  industry- 
wide incremental  cost  savings. 


D.  Method  foi 
Reductions 


Estimating  Pollutant 


The  metho(  ology  for  estimating 
pollutant  loac  ings  and  incremental 
pollutant  reductions  effectively  parallels 
that  of  the  coiripliance  cost  analyses. 
The  pollutant  reduction  analyses  are 
based  on  the  s  ize  and  number  of  the 
four  model  wills  identified  in  Table  IX- 
1,  as  well  as  pollutant  characteristics  of 
the  cuttings  wastestream  compiled  from 


previous  rulemaking  efforts  and  from 
industry  sources. 

For  wells  that  currently  use  SBFs  and 
discharge  SBF-cuttings  in  the  Gulf  of 
Mexico,  EPA  projects  that  the  discharge 
option  of  this  rule  will  decrease  the 
discharges  of  SBFs  by  over  15.4  MM 
pounds  annually  due  to  the  retention 
limit.  However,  EPA  projects  that 
certain  OBF  wells  will  convert  to  SBF 
wells,  and  these  SBF  wells  would 
discharge  3.6  M  pounds  of  SBFs 
annually.  Therefore,  EPA  calculated  that 
including  this  increased  number  of  SBF 
wells,  the  discharge  of  SBF  would  be 
reduced  just  11.8  MM  pounds  annually. 
Specifically,  EPA  projects  that  all  OBF 
wells  in  offshore  California  and  Cook 
Inlet,  Alaska,  and  20  percent,  or  23 


wells,  of  the  OBF  wells  in  the  Gulf  of 
Mexico,  will  convert  to  SBF.  Also 
because  of  this  conversion  from  OBF 
wells  to  SBF  wells,  EPA  projects  an 
increase  in  the  annual  discharge  of  dry 
drill  cuttings  of  25.9  MM  pounds.  With 
dry  drill  cuttings  discharges  increasing 
25.9  MM  pounds  and  SBF  discharges 
decreasing  11.8  MM  pounds,  EPA 
projects  that  the  discharge  option  of  this 
rule  would  lead  to  an  overall  increase  in 
discharges  of  14.1  MM  pounds 
annually. 

Table  IX-4  lists  the  total  annual 
baseline  pollutant  loadings,  compliance 
pollutant  loadings,  and  incremental 
pollutant  reductions  calculated  for 
existing  and  new  sources. 


Table  I>0-4.— Summary  Annual  Pollutant  Loadings  and  Incremental  Reductions  for  Existing  and  New 

Sources 

(Lbs/year) ' 


Baseline  Technology  Loadings: 

Discharge  *rth  1 1%  retention  of  base  fluid  on  cuttings 

Zero  Discharge  (curent  OBF-drilled  wells  only) 

Compliance  Optton  Loadings: 

Discharge  with  7%  retention  of  base  fluid  on  cuttings  .. 

Zero  Discharge  via  land  disposal  or  on-site  injection  .... 
Incremental  Polljtant  Loadings  (Reductions): 

Discharge  virith  7%  retention  of  base  fluid  on  cuttings  .. 

Zero  Discharge  via  land  disposal  or  on-site  injection  .... 


Gulf  of  Mexico 


177,390,660 
0 

180,527,712 
0 

3,137,028 
(177,390.660) 


Offshore 
California 


0 
0 

10,420,876 
0 

10,420,876 
0 


Cook  Inlet, 
Alaska 


0 
0 

590,550 
0 

590,550 
0 


Total 


177.390,660 
0 

191,539,138 
0 

'  14.148,454 
(177.390,660) 


'Consists  of  1 1.8  MM  pounds  decreased  discharge  of  SBF.  17,366  pounds  decreased  discharge  of  formation  oil,  and  25.9  MM  pounds  in- 
aeased  discharge  of  drill  cuttings. 


In  order  to  ^  as  a  summary,  the 
values  in  Tablb  IX-4  above  combine  the 
effects  of  both  existing  and  new  sources. 
The  values  forj  existing  sources  alone 
may  be  detern)ined  by  subtracting  the 
corresponding  values  for  new  sources 
that  are  presented  in  Table  IX-5. 

In  the  calculation  of  per-well 
pollutant  loadings  and  incremental 
pollutant  reduttions.  a  list  of  pollutant 
characteristics)  was  developed  in  the 
same  maimer  is  the  pollutant  reduction 
analyses  performed  in  the  Coastal  Oil 
and  Gas  Ruleriaking  effort  (EPA,  1996). 
The  pollutant  list  consists  of 
conventional,  briority,  and  non- 
conventional  Dollutants.  Conventional 
pollutants  include  total  suspended 
solids  (TSS)  and  oil  and  grease.  The  TSS 
derives  from  ttvo  sources:  the  drill 
cuttings  and  the  barite  in  the  adhering 
drilling  fluid. '  The  drilling  fluid  is 
assumed  to  contain  an  average  33 
percent  (by  we  ight)  barite  and  47 
percent  (by  wf  ight)  synthetic  base  fluid 
(drilling  fluid  brmulation  data  were 
calculated  fron  data  provided  in  the 
1997  API  repoh  by  Annis).  Metals,  both 
priority  and  n((n -conventional,  derive 
from  the  barite  in  the  adhering  drilling 


fluid.  In  the  Offshore  Oil  and  Gas 
Rulemaking,  EPA  concluded  that  barite 
is  the  primary  source  of  metals  in 
drilling  fluid  (EPA.  1993).  The  metal 
concentrations  from  the  Offshore 
analysis  were  adopted  for  this  analysis. 
In  terms  of  loadings  the  synthetic  base 
fluid  adhering  to  the  cuttings,  plus  an 
assumed  0.2  percent  (by  volume)  of 
formation  oil  contamination,  are 
considered  oil  and  grease.  EPA 
recognizes,  however,  that  there  are 
nonconventional  components  of  the 
SBF  base  fluids  and  formation  oil.  The 
0.2  percent  (vol.)  of  formation  oil  in  the 
wastestream  is  assumed  because  EPA 
believes  that  this  concentration  would 
occasionally  be  found  in  drilling  fluids, 
and  would  meet  the  effluent  limitation 
in  today's  proposal.  The  organic 
pollutants,  both  priority  and  non- 
conventional,  derive  from  the  formation 
oil  contamination.  The  speciffc  organic 
pollutant  concentrations  were  obtained 
from  analytical  data  presented  in  the 
Offshore  Oil  and  Gas  Development 
Document  for  Gulf  of  Mexico  diesel 
(EPA,  1993).  The  SBF  base  fluids  are 
considered  non-conventional  pollutants. 


In  the  discharge  option,  for  each 
model  well  two  sets  of  calculations  were 
developed,  based  on  11  percent  and  7 
percent  retention,  to  determine  the  per- 
well  volumes  of  synthetic  base  fluid, 
water,  barite,  dry  cuttings  and  formation 
oil  in  the  wastestream.  The  calculations 
were  based  upon  the  assumed  drilling 
fluid  formulation  of  47%  (wt.)  synthetic 
base  fluid,  20%  (wt.)  water,  and  33% 
(wt.)  solids  as  barite,  the  retention 
values,  and  the  0.2%  (vol.)  formation  oil 
contamination.  Details  of  these 
calculations  are  presented  in  the 
Development  Document. 

The  waste  volume  estimates  resulting 
from  the  above  calculations  were 
applied  to  the  pollutant  concentrations 
to  determine  the  per-well  pollutant 
loadings  and  incremental  pollutant 
reductions.  As  in  the  compliance  cost 
analysis,  the  per-well  values  were  then 
multiplied  by  the  numbers  of  wells  in 
each  option  and  each  geographic  area 
(see  Table  IX-1)  to  determine  the  total 
industry-wide  pollutant  loadings  and 
reductions.  For  baseline  SBF  wells  that 
discharge,  baseline  pollutant  loadings 
were  calculated  at  11  percent  retention, 
according  to  information  gathered  by 
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the  industry  using  currently  available 
technology.  EPA  calculated  the 
incremental  pollutant  reduction  as  these 
wells  move  to  the  discharge  option  at  an 
average  SBF  base  fluid  retention  on 
cuttings  of  7  percent. 

For  Baseline  OBF  wells  that  do  not 
discharge,  the  baseline  loadings  are 
zero.  As  baseline  wells  that  do  not 
discharge  move  to  the  discharge  option, 
EPA  calculated  a  loading  increase  at 
seven  percent  retention.  This  occurs  for 
wells  in  offshore  California,  coastal 
Cook  Inlet,  and  a  fraction  of  OBF  wells 
in  the  Gulf  of  Mexico  that  EPA  assumes 
will  convert  to  SBF  subsequent  to  this 
rulemaking. 

EPA  projected  that  balancing  the 
reductions  in  per-platform  discharge 
due  to  the  retention  limit  with  the 
increased  number  of  platforms 
discharging  SBF-cuttings  leads, 
annually,  to  the  decrease  in  discharge  of 
SBFs  of  11.8  MM  pounds,  the  decrease 
in  formation  oil  discharge  of  17,366 
pounds,  and  the  increase  in  drill 
cuttings  discharge  of  25.9  MM  pounds. 
This  yields  a  net  increase  of  14.1  MM 
pounds  discharged  annually  in  the 
discharge  option. 

The  incremental  pollutant  reduction 
for  the  zero  discharge  option  is 


elimination  of  the  baseline  loading  of 
currently  discharging  wells  at  11 
percent  retention.  Table  IX-4  shows  the 
annual  incremental  pollutant  reduction 
for  the  zero  discharge  option  is  159  MM 
pounds. 

As  stated  in  section  IX.C.4,  EPA 
investigated  the  range  of  incremental 
compliance  costs  and  pollutant 
reductions  assuming  that,  in  the 
discharge  option,  either  zero  percent  or 
100  percent  of  current  OBF  wells  in  the 
COM  would  convert  to  SBF.  EPA 
further  assumed  that  all  OBF  wells  in 
the  COM  are  in  the  shallow  water.  The 
analysis  above  is  based  on  20  percent  of 
the  OBF  wells  converting  to  SBF.  The 
"zero  percent  convert"  analysis  resulted 
in  an  annual  incremental  pollutant 
reduction  of  3  MM  pounds  industry 
wide,  and  the  "100  percent  convert" 
analysis  resulted  in  an  annual  increase 
of  discharges  of  89.0  MM  pounds  per 
year.  The  increased  discharges  for  the 
"20  percent  convert"  analysis  falls 
between  these  values,  at  15.8  MM 
pounds  (see  Table  IX-4).  In  the  100 
percent  convert  scenario,  the  89  MM 
pounds  consists  of  76  MM  pounds  of 
dry  cuttings  and  13  MM  poimds  of 
associated  SBFs. 


The  method  of  estimating  pollutant 
loadings  and  reductions  for  new  sources 
is  the  same  as  that  for  existing  sources. 
As  discussed  in  section  IX.C.5,  EPA 
estimated  that  19  new  source  wells  are 
located  in  the  Gulf  of  Mexico,  including 
one  in  the  shallow  water  and  18  in  the 
deep  water  (see  also  Table  IX-1).  For 
new  sources,  no  OBF  wells  are  in  the 
baseline,  because  new  sources  would  be 
projected  to  occur  mainly  in  deep  water, 
where  operators  generally  prefer  to  use 
SBFs  for  cost,  performance,  and  to 
minimize  liability.  In  the  new  source 
analysis,  there  are  pollutant  discharge 
reductions  for  both  the  discharge  option 
and  the  zero  discharge  option  because 
all  new  source  wells  move  from  a 
baseline  of  discharge  at  an  average  11 
percent  retention  of  synthetic  base  fluid 
on  cuttings  to  discharge  at  seven  percent 
retention  under  the  discharge  option  or 
to  zero  discharge  under  the  zero 
discharge  option.  The  total  annual  NSPS 
incremental  pollutant  reductions  are  1.6 
MM  pounds  for  the  discharge  option 
and  18.3  MM  pounds  for  the  zero 
discharge  option.  The  discharge  option 
reduction  consists  of  1.6  MM  pounds  of 
SBF,  and  a  small  amount  (2,800  pounds) 
of  formation  oil. 


Table  IX-5.^Summary  Annual  Pollutant  Loadings  and  Incremental  Reductions  for  Management  of  SBF 

Cuttings  From  New  Sources 

(Lbs/yearl 


Baseline  Loadings  

NSPS  Pollutant  Loadings 


Incremental  NSPS  Pollutant  Reductions 


Technology  t>asis 


Discharge  with  1 1%  retention  of  base  fluid  on  cuttings 
Discharge  with  7%  retention  of  base  fluid  on  cuttings 
Zero  Discharge  via  land  disposal  or  on-site  injection  .. 
Discharge  with  7%  retention  of  base  fluid  on  cuttings 
Zero  Discharge  via  land  disposal  or  on-site  injection  .. 


Loadings/reduc- 
tions 


18,286.914 

16,676.538 

0 

1,610,394 
18,286.914 


E.  BCT  Cost  Test 


The  BCT  cost  test,  described  in 
section  VI.E  of  today's  notice,  was  not 
performed  for  either  of  the  regulatory 
options  investigated  for  this  rulemaking. 
The  BCT  cost  test  evaluates  the 
reasonableness  of  BCT  candidate 
technologies  as  measured  from  BPT 
level  compliance  costs  and  pollutant 
reductions.  In  today's  rulemaking,  the 
proposed  BCT  level  of  regulatory 
control  is  equivalent  to  the  BPT  level  of 
control  for  both  the  preferred  discharge 
option  and  the  zero  discharge  option.  If 
there  is  no  incremental  difference 
between  BPT  and  BCT,  there  is  no  cost 
to  BCT  and  thus  the  option  passes  both 
BCT  cost  tests. 


X.  Economic  Analysis 

A.  Introduction  and  Profile  of  the 
Affected  Industry 

This  section  presents  EPA's  estimates 
of  the  economic  impacts  that  would 
occur  under  the  regulatory  options 
proposed  here.  The  results  of  this 
analysis  are  described  in  more  detail  in 
the  Economic  Analysis  of  Proposed 
Effluent  Limitations  Guidelines  and 
Standards  for  Synthetic-Based  Drilling 
Fluids  and  other  Non-Aqueous  Drilling 
Fluids  in  the  Oil  and  Gas  Extraction 
Point  Source  Category  (EPA-821-B-98- 
020). 

Under  the  preferred  discharge  option, 
the  proposed  effluent  guidelines  would 
provide  a  cost  savings  to  industry.  This 
cost  savings  would  be  experienced  by 
wells  currently  discharging  cuttings 
contaminated  with  SBFs  and  by  wells 


currently  using  OBF  and  swritching  to 
SBF  as  a  resuh  of  this  rule.  As  discussed 
in  Section  IX,  the  cost  savings  for 
current  SBF  dischargers  result  from  the 
use  of  improved  solids  control 
equipment,  allowing  operators  to 
recycle  additional  volumes  of  expensive 
SBFs,  which  more  than  offsets  the  costs 
of  the  improved  solids  control 
equipment.  For  wells  that  would  have 
been  drilled  with  OBF,  the  cost  savings 
result  from  switching  to  SBF  and 
discharging,  thus  avoiding  higher 
disposal  costs  of  zero  discharge. 
Operations  using  and  discharging  WBFs 
would  not  incur  costs  or  realize  costs 
savings  under  this  rule  because  EPA 
does  not  expect  operators  to  convert  v^ 

from  WBFs  to  SBFs,  as  discussed  above. 
This  section  of  today's  notice  describes 
the  segment  of  the  oil  and  gas  industry 
uiat  would  benefit  from  this  rule  (i.e., 
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the  number  qf  firms  and  number  of 
wells  per  yeal"  that  would  incur  costs  or 
realize  savings  under  the  proposed 
rule),  the  financial  condition  of  the 
potentially  affected  firms,  the  aggregate 
cost  savings  tio  that  segment,  and  any 
impacts  that  might  arise  as  a  result  of 
the  rule.  TheL\gency  also  discusses 
impacts  on  sinall  entities,  presents  a 
cost-benefit  analysis,  and  discusses  cost- 
effectivenessJ  EPA  also  evaluated  a  zero- 
discharge  option,  which  was  considered 
but  not  selectfed  for  proposal,  and  found 
it  would  hava  a  minor  impact  on  a  few 
entities  (largaand  small)  operating  in 
the  affected  ojFfshore  and  coastal  regions. 
This  discussion  will  form  the  basis  for 
EPA's  finding  on  regulatory  flexibility, 
presented  in  Section  XI.B. 

For  this  profile,  EPA  is  relying  on 
information  developed  by  Minerals 
Management  Service  (MMS)  for  EPA. 
This  informat  on  includes  wells  drilled 
in  federal  watsrs  diu-ing  1995,  1996,  and 
1997,  along  with  the  MMS-assigned 
numbers  identifying  the  operators. 
These  data  wire  summarized  by  MMS 
from  MMS's  Technical  Information 
Management  System.  MMS  grouped 
wells  by  locat  on  (Pacific  and  Gulf 
drilling  opera  ions  were  tallied 
separately),  water  depth  (up  to  999  ft 
and  1,000  ft  o  •  more),  and  by  type 
(exploratory  or  development).  MMS  also 
provided  a  lis  of  operators  by  operator 
number.  EPA  linked  the  name  of  the 
operators  to  wells  drilled  using  the 
operator  num(>er.  Names  of  all  operators 
who  had  drilled  any  well  in  any  of  the 
three  years  were  then  compiled.  EPA 
used  the  Security  and  Exchange 
Commission's  (SEC's)  Edgar  database, 
which  provides  access  to  various  filings 
by  publicly  held  firms,  such  as  8Ks  and 
lOKs.  The  fonier  documents  are  useful 
for  determining  mergers  and 
acquisitions  irl  more  detail,  and  lOKs 
provide  annua  1  balance  sheet  and 
income  statements,  as  well  as  listing 
corporate  subsidiaries.  The  information 
in  the  Edgar  database  was  used  to 
identify  paren|  companies  or  recent 
changes  of  owhership.  EPA  also  used  a 
database  main:ained  by  Dun  & 
Bradstreet  (D&B),  which  provides 
estimates  of  enployment  and  revenue 
for  many  privj  tely  held  firms,  and 
financial  data  :ompiled  by  Oil  and  Gas 
Journal  on  puHicly  held  firms. 

Other  sourcds  of  data  used  in  the 
economic  analysis  include  the 
Development  document  for  this 
proposed  rule;  EPA.  1993,  Economic 
Impact  Analys  is  of  Final  Effluent 
Limitations  Gi  idelines  and  Standards  of 
Performance  f<ir  the  Offshore  Oil  and 
Gas  Industry  (!  :PA  821/R-93-004);  and 
EPA,  1995,  Economic  Impact  Analysis 
of  Final  Efflue  it  Limitations  Guidelines 


and  Standards  for  the  Coastal 
Subcategory  of  the  Oil  and  Gas 
Extraction  Point  Source  Category  (EPA 
821/R95-013). 

For  profiling  purposes  in  all  regions, 
EPA  divided  the  potentially  affected 
firms  identified  using  the  MMS,  SEC, 
and  D&B  data  into  two  basic  categories. 
The  first  category  consists  of  the  major 
integrated  oil  companies,  which  are 
characterized  by  a  high  degree  of 
vertical  integration  (i.e.,  their  activities 
encompass  both  "upstream"  activities — 
oil  exploration,  development,  and 
production — and  "downstream" 
activities — transportation,  refining,  and 
marketing).  The  second  category  of 
affected  firms  consists  of  independents 
engaged  primarily  in  exploration, 
development,  and  production  of  oil  and 
gas  and  not  typically  involved  in 
downstream  activities.  Some 
independents  are  strictly  producers  of 
oil  and  gas,  while  others  maintain  some 
service  operations,  such  as  contract 
drilling  and  well  servicing.  EPA  used 
the  U.S.A.  Oil  Industry  Directory,  37th 
Edition,  1998,  pubfished  by  PennWell 
Publishing  Co.,  Houston,  Texas,  to 
identify  firms  as  majors,  independents, 
or  foreign-owned. 

The  two  types  of  oil  and  gas  firms, 
majors  and  independents,  are  very 
different  types  of  entities,  in  most  cases. 
The  major  integrated  oil  companies  are 
generally  larger  than  the  independents, 
and  are  often  among  the  largest 
corporations  in  the  world.  As  a  group, 
the  majors  typically  produce  more  oil 
and  gas,  earn  significantly  more  revenue 
and  income,  and  have  considerably 
more  assets  and  greater  financial 
resources  than  most  independents. 
Furthermore,  majors  tend  to  be 
relatively  homogeneous  in  terms  of  size 
and  corporate  structure.  Majors  do  not 
meet  the  definition  of  small  firm  under 
the  Regulatory  Flexibility  Act  (RFA). 
Most  majors  are  C  corporations  {i.e.,  the 
corporation  pays  income  taxes). 

Independents  vary  greatly  by  size  and 
corporate  structure.  Larger 
independents  tend  to  be  C  corporations; 
small  firms  might  also  pay  corporate 
taxes,  but  they  also  can  be  organized  as 
S  corporations  (which  elect  to  be  taxed 
at  the  shareholder  level  rather  than  the 
corporate  level  under  subchapter  S  of 
the  Internal  Revenue  Code).  Small  firms 
also  might  be  organized  as  limited 
partnerships,  or  sole  proprietorships, 
whose  owners,  not  the  firms,  pay  taxes. 

2.  Profile  of  the  Potentially  Affected  Oil 
and  Gas  Regions 

a.  Gulf  of  Mexico. — As  discussed  in 
Sections  IV  and  IX  of  this  notice,  the 
Gulf  of  Mexico  beyond  3  miles  from 
shore  is  the  most  active  of  the  four  oil 


and  gas  regions  concerning  this 
proposed  rule.  Nearly  all  exploration 
and  development  activities  in  the  Gulf 
are  taking  place  in  the  Western  Gulf  of 
Mexico,  that  is,  the  regions  off  the  Texas 
and  Louisiana  shores.  Very  little  drilling 
is  occurring  off  Mississippi,  Alabama, 
and  Florida.  The  Western  Gulf  Region 
also  is  associated  with  the  majority  of 
the  current  use  and  discharge  of  SBF 
cuttings. 

As  stated  above,  the  rule  would  apply 
only  where  WBFs  and  associated  drill 
cuttings  may  be  discharged,  i.e.,  3  miles 
or  more  from  shore.  Using  the  MMS, 
SEC,  and  D&B  data  discussed  above, 
EPA  accounted  for  the  various  corporate 
relationships  and  transactions  to 
determine  the  total  number  of  firms 
activefy  drilling  in  the  affected  regions 
of  the  Gulf.  EPA  counted  96  potentially 
affected  firms  at  the  parent  company 
level  in  the  Gulf  of  Mexico,  of  which  15 
are  considered  majors.  Twelve  of  the  96 
firms  are  identified  as  foreign-owned 
(not  including  U.S.  majors  such  as  Shell 
Oil,  which  is  affiliated  with  Royal 
Dutch/Shell  Group),  and  these  firms  are 
included  in  the  analysis.  Non-foreign 
independents  are  estimated  to  total  69 
firms. 

Financially,  the  potentially  affected 
operators  are  a  healthy  group  of  firms. 
Among  publicly  held  firms,  median 
return  on  assets  for  the  group  is  4.3 
percent,  median  return  on  equity  is  10.2 
percent,  and  median  profit  margin  (net 
income/revenues)  is  6.6  percent, 
according  to  1997  financial  data.  Among 
these  publicly  held  firms,  60  out  of  69 
firms,  or  87  percent,  reported  positive 
net  income  for  1997. 

As  discussed  above  in  Section  IX, 
EPA  estimates  that  an  average  of  1,127 
wells  are  drilled  each  year  in  the  Gulf 
of  Mexico,  of  which  1,108  are 
considered  to  be  existing  wells  and  19 
are  considered  to  be  new  sources.  EPA 
estimates  (see  Section  IX)  that  each  year 
113  wells  are  drilled  using  SBFs  and 
112  are  drilled  using  OBFs  for  at  least 
a  portion  of  the  drilling  operation.  Of 
the  112  wells  drilled  with  OBFs,  EPA 
estimates  that  20  percent,  or  23  wells, 
would  convert  ft-om  OBF  to  SBF  as  a 
result  of  this  rule.  These  wells  are  all 
assumed  to  be  located  in  shallow  water 
(see  Table  IX-1  in  Section  IX).  The 
remaining  902  wells  that  are  drilled 
annually  in  the  Gulf  of  Mexico  are 
assumed  to  be  drilled  exclusively  using 
WBFs  and  would  not  incur  costs  or 
realize  savings  under  the  proposed  rule. 

b.  Offshore  California. — Most 
production  activity  in  the  Offshore 
California  region  is  occurring  in  an  area 
3  to  10  miles  ft-om  shore  off  of  Santa 
Barbara  and  Long  Beach,  California. 
There  are  five  operators  actively  drilling 
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(1995-1997)  in  the  California  Offshore 
Continental  Shelf  (OCS)  region.  These 
operators  are  Chevron;  Aera  Energy, 
LLC;  Exxon;  Torch  Energy  Advisors; 
and  Nuevo  Energy  Co.  Detailed 
information  on  Torch  Energy  Advisors 
(other  than  employment  and  revenues) 
and  Aera  Energy  is  not  available. 
Among  the  remaining  firms,  median 
return  on  assets  is  9.0  percent,  median 
return  on  equity  is  18.6  percent,  and 
median  profit  margin  is  5.7  percent.  No 
operators  reported  negative  net  income 
among  publicly  held  firms.  Thus,  the 
California  firms,  like  the  Gulf  firms, 
generally  appear  to  be  financially 

healthy. 

As  discussed  in  Section  IX.  EPA 
estimates  that  an  average  of  26 
development  wells  and  no  exploratory 
wells  are  drilled  in  the  California  OCS 
each  year.  EPA  further  estimates  that  no 
wells  are  currently  drilled  using  SBFs 
and  12  wells  are  drilled  each  year  using 
OBFs.  EPA  assumes  that  all  12  of  these 
OBF  wells  convert  to  SBF  as  a  result  of 
this  rule.  All  wells  are  considered 
existing  sources.  EPA  assumes  the 
remaining  14  wells  are  drilled 
exclusively  using  WBFs  and  are  thus 
would  not  incur  costs  or  realize  savings 
under  this  proposed  rule  (see  Table  IX- 
1  in  Section  IX). 

c.  Cook  Inlet,  Alaska. — Cook  Inlet. 
Alaska,  is  divided  into  two  regions. 
Upper  Cook  Inlet,  which  is  in  state 
waters  and  is  governed  by  the  Coastal 
Oil  and  Gas  Effluent  Guidelines,  and 
Lower  Cook  Inlet,  which  is  considered 
Federal  OCS  waters  and  is  governed  by 
the  Offshore  Oil  and  Gas  Effluent 
Guidelines.  Lower  Cook  Inlet  is 
discussed  as  part  of  the  Alaska  Offshore 
region  in  Section  X.A.Z.d  below.  All 
references  to  Cook  Inlet  mean  Upper 
Cook  Inlet  unless  otherwise  identified. 

Three  operators  are  currently  active  in 
Cook  Inlet:  Unocal,  Phillips,  and  Shell 
(as  Shell  Western).  All  three  are  major 
integrated  oil  firms,  and  all  three  also 
operate  in  the  Gulf  of  Mexico.  In 
addition,  ARCO  also  has  been  involved 
in  exploratory  drilling  in  the  Sunfish 
Field,  but  Alaska  state  data  indicate  that 
Phillips  bought  ARCO's  interests  in  this 
field  and  will  pursue  any  drilling  from 
its  Tyonek  platform.  Median  return  on 
assets  for  this  group  is  7.1  percent, 
median  return  on  equity  is  14.1  percent, 
and  median  profit  margin  is  7.3  percent. 
No  firm  reported  negative  net  income  in 
1997.  Again,  these  firms  appear 
financially  healthy. 

Over  the  past  three  years  (1995-1997) 
operators  have  drilled  an  average  of 
about  7  wells  per  year  (see  Table  IX-2 
in  Section  IX).  EPA  estimates  that  no 


off-platform  drilling  will  be  undertaken 
in  Cook  Inlet.  Thus  for  the  purpose  of 
estimating  impacts  for  today's  proposal, 
EPA  assumes  seven  wells  per  year  will 
be  drilled  in  Cook  Inlet,  and  all  are 
considered  existing  sources.  No 
operators  currently  use  SBFs  in  Cook 
Inlet.  Of  the  seven  wells  drilled  in  Cook 
Inlet,  EPA  estimates  that  one  well  per 
year  might  be  drilled  annually  using 
OBFs,  and  as  a  result  of  this  rule,  this 
OBF  well  would  convert  to  SBF. 

d.  Offshore  Alaska.  The  offshore 
Alaska  region  comprises  several  areas, 
which  are  located  both  in  state  waters 
and  in  federal  OCS  areas.  The  most 
active  area  for  exploration  has  been  the 
Beaufort  Sea,  the  northernmost  offshore 
area  on  the  Alaska  coastline.  Other  areas 
where  some  exploration  has  occurred 
include  Chukchi  Sea  to  the  northwest, 
Norton  Sound  to  the  West,  Navarin 
Basin  to  the  west,  St.  George  Basin  to 
the  southwest.  Lower  Cook  Inlet  to  the 
south,  and  Gulf  of  Alaska,  along  the 
Alaska  panhandle.  The  only  commercial 
production  is  occurring  in  the  Beaufort 
Sea  region. 

To  EPA's  knowledge,  no  operations 
are  discharging  any  drilling  fluids  or 
cuttings  in  the  offshore  Alaska  region. 
No  discharge  is  occurring  in  state  waters 
due  to  state  law  requiring  operators  to 
meet  zero  discharge.  In  the  federal 
offshore  region,  the  Offshore  Guidelines 
do  not  specifically  prohibit  discharge  of 
SBF  cuttings,  but  all  operators 
historically  have  injected  their  drilling 
wastes.  No  commercial  production  has 
occurred  in  any  federal  offshore  area. 
Some  promising  finds  have  been  made 
in  federal  offshore  waters  in  recent 
years,  but  development  may  be  several 
years  off.  These  fields  include  the 
Liberty  (Tern  Island)  Field  and  the 
Northstar  Field,  both  in  the  Beaufort 
Sea.  Currently  a  draft  Environmental 
Impact  Statement  (EIS)  is  being 
prepared  for  the  Liberty  Field.  The 
Northstar  Field  has  encountered 
significant  resistance  to  development. 
The  operator  (BP)  halted  construction 
for  over  one  year  as  a  result  of  a  recently 
resolved  lawsuit  and  has  just  begun  the 
task  of  preparing  a  final  environmental 
impact  statement,  which  must  be 
finalized  before  any  production 
operations  can  proceed. 

Since  the  beginning  of  exploration  in 
the  Alaska  Offshore  region,  82 
exploratory  wells  have  been  drilled  in 
Federal  Offshore  waters,  primarily  in 
the  Beaufort  Sea,  where  nearly  40 
percent  of  all  exploratory  wells  in  the 
Alaska  federal  offshore  region  have  been 
drilled.  Exploratory  well  drilling  in 
federal  waters  has  slacked  off 


significantly  in  recent  years.  From  a 
peak  of  about  20  wells  per  year  in  1985, 
no  wells  were  drilled  in  1994, 1995,  and 
1996,  and  two  were  drilled  in  1997,  for 
an  average  of  less  than  one  well  drilled 
per  year.  EPA  assumes  that  no 
significant  drilling  activity  will  be 
occurring  in  the  Federal  Offshore 
regions  of  Alaska.  Offshore  Alaska, 
therefore,  is  within  the  scope  of  the 
regulation  but  is  not  expected  to  be 
associated  with  costs  or  savings  as  a 
result  of  the  proposed  effluent 
guidelines,  either  in  state  offshore 
waters  (because  of  state  law)  or  in 
federal  waters  (due  to  historic  practice 
and  lack  of  drilling  activity).  Wells 
drilled  in  this  region  are  not  included  in 
the  count  of  potentially  affected  wells. 

3.  Summary  of  Well  Counts  and 
Operators 

EPA  estimates  that  a  total  of  1,160 
wells,  on  average,  are  drilled  each  year 
in  the  regions  potentially  affected  by  the 
SBF  Guidelines.  Of  these,  EPA  estimates 
that  113  wells  are  drilled,  on  average, 
each  year  using  SBFs  in  the  Gulf  (none 
in  California  and  none  in  Cook  Inlet). 
EPA  further  estimates  that  a  total  of  125 
wells  are  drilled  annually  using  OBFs, 
of  which  112  are  drilled  in  the  Gulf,  12 
in  California,  and  1  in  Cook  Inlet.  EPA 
estimates  that  the  remaining  922  wells 
drilled  annually  in  the  affected  regions 
are  drilled  exclusively  with  WBFs  and 
would  not  incur  costs  or  realize  savings 
under  the  proposed  rule.  EPA  assumes 
that  a  total  of  23  wells  in  shallow  water 
locations,  12  wells  in  California,  and  1 
well  in  Cook  Inlet,  for  a  total  of  36 
wells,  would  switch  from  OBFs  to  SBFs 
if  the  SBF  effluent  guidelines  allow 
discharge. 

The  number  of  operators  currently 
drilling  wells  in  the  regions  total  99 
firms.  These  operators  include  the  96 
operators  in  the  Gulf  of  Mexico  and  3 
additional  operators  in  the  Pacific  (2 
Pacific  operators  also  drill  in  the  Gulf). 
All  Cook  Inlet  operators  also  drill  in  the 
Gulf.  These  counts  will  be  used  as 
baseline  data  for  the  economic  analysis. 

B.  Costs  and  Costs  Savings  of  the 
Regulatory  Options 

EPA  considered  two  options  for  the 
proposed  rule  for  both  BAT  and  NSPS. 
a  discharge  option  and  a  zero  discharge 
option.  Table  X-1  summarizes  the  costs 
and  costs  savings  of  each  alternative 
considered  in  this  rule  under  both  BAT 
and  NSPS.  This  information  was 
presented  in  more  detail  in  Section  IX. 
For  additional  information,  see  Tables 
IX-2  and  IX-3  in  Sections  IX.C. 
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Table  X-1. — Costs  and  Cost  Savings  of  the  Regulatory  Options 


Option 


BAT 


(56,586.322) 
$6,963,896 


NSPS 


($569,600) 
$1,594,418 


Total 


($7,155,922) 
$8,558,314 


shows,  the  preferred 
ion  is  associated  with  a 
I  )f  $6.6  million  per  year  for 

million  per  year  for 
total  cost  savings  of  $7.2 
y  3ar.  The  cost  estimates  for 
isci  large  option  are  $7.0 
ysar  under  BAT  and  $1.6 
y  3ar  under  NSPS.  for  a  total 
per  year. 


en 


m  BAT  Options 

re^latory  option,  EPA 
change  in  the  cost  of 
impacts  on  operating  a 
(typically  a  platform), 
s,  both  large  and  small 
11  firms  specifically  are 
Jection  X.F),  employment 
oil  and  gas  industry,  and 


uiit 
fims 
si\al 


thj 


impacts  on  related  industries  (e.g.. 
drilling  contractors,  drilling  fluid 
companies,  mud  cleaning  equipment 
rental  firms,  transport  and  disposal 
firms,  etc.)  as  a  result  of  the  proposed 
BAT  requirements.  The  results  of  these 
analyses  are  summarized  below.  EPA 
concludes  that,  for  the  preferred  option, 
nearly  all  economic  impacts  are  positive 
and  finds  the  preferred  option  to  be 
economically  achievable  in  the  regions 
analyzed,  as  well  as  for  any  other  region 
where  discharge  would  be  allowed. 

1.  Impacts  on  Costs  of  Drilling  Wells 

In  this  section.  EPA  shows  the 
impacts  of  the  costs  associated  with  this 
rule  by  comparing  per-well  costs  with 
the  total  average  cost  to  drill  a  well. 
Table  X-2  shows  the  four  model  well 


types  defined  in  Section  IX  and 
provides  estimates  of  potential  costs  or 
cost  savings  as  a  percentage  of  total 
costs  to  drill  a  well  associated  with 
various  subsets  of  these  well  types. 
Costs  and  cost  savings  vary  depending 
on  the  region,  the  type  of  fluid  currently 
used,  and  the  operator's  choice  of  zero 
discharge  (under  the  zero  discharge 
option  only) — hauling  to  shore  for 
disposal  or  injecting  the  waste  (the 
latter,  less  expensive  option  is  not 
technically  feasible  at  all  locations).  See 
the  Development  Document  for  detailed 
information  on  how  the  numbers  of 
wells  were  estimated  in  each  category 
and  the  Economic  Analysis  report  for 
how  the  aggregate  costs  of  each  well 
type  were  disaggregated  to  estimate  a 
per  well  cost. 


Table  X-2(— Cost  Savings  of  the  Improved  Discharge  Option  as  a  Percentage  of  Baseline  Drilling  Costs 

[SI  997] 


Type  of  well 


Gulf  of  Mexico: 

Deep  Wata^  SBF  Developmental  (haul)  

Deep  Wat*  SBF  Developmental  (inject)  .... 

Shallow  W$ter  SBF  Developmental  (haul)  .. 

Shallow  W$ter  SBF  Developmental  (inject) 

Shallow  Wjter  OBF  Developmental  (haul)  . 

Shallow  Water  OBF  Developmental  (inject) 

Deep  Water  SBF  Exploratory  (haul) 

Deep  Water  SBF  Exploratory  (inject)  

Shallow  water  SBF  Exploratory  (haul) 

Shallow  witer  SBF  Exploratory  (inject)  . 

Shallow  W^ter  OBF  Exploratory  (haul)  

Shallow  W^ter  OBF  Exploratory  (inject) 

California:  , 

Deep  Wate^  OBF  Developmental 

Shallow  Water  OBF  Developmental 

Alaska: 

Shallow  W^er  OBF  Developmental 


Number 
of  wells 


Incremental 
cost  of  dis- 
charge op- 
tion (per 
well) 


14 
4 

10 
2 

12 
3 

46 

11 
6 
1 
6 
2 

11 
1 


($29,302) 
(29,302) 
(17,502) 
(17,502) 
(36.615) 
(6,947) 
(70,502) 
(70.502) 
(41.502) 
(41,502) 
(69,817) 
(19,552) 

(43,658) 
(28,899) 

(92,266) 


Incremental 

cost  of  zero 

discharge 

option  (per 

well) 


$95,507 

57,205 

19.113 

Ml  0.555) 

0 

0 

79,813 

127.825 

28.315 

'(21,950) 

0 

0 

0 
0 


Total  t)ase- 

line  cost  of 

drilling  well 

($MM) 


■  See  Developlnent  Document  for  explanation  of  cost  savings. 

Note:  Negative  values  or  values  in  parentheses  represent  a  cost  savings. 


$2.9 
2.9 
2.9 
2.9 
2.9 
2.9 
3.9 
3.9 
4.9 
4.9 
4.9 
4.9 

1.6 
1.6 

2.8 


Cost  as  a  percent- 
age of  total  drilling 
cost 


Dis- 
charge 
option 


-1.0 
-1.0 
-0.6 
-0.6 
-1.3 
-02 
-1.8 
-1.8 
-0.8 
-0.8 
-1.4 
-0.4 

-2.7 
-1.8 

-3.3 


Zero  dis- 
charge 
option 


3.3 
2.0 
0.7 

-0.4 
0.0 
0.0 
2.0 
3.3 
0.6 

-0.4 
0.0 
0.0 

0.0 
0.0 

0.0 


Table  X-2  snows  that  most  cost 
savings  imder  the  preferred  discharge 
option  would  be  about  1  to  2  percent  of 
total  well  dril  ing  costs,  with  a  few 
exceptions.  Di  lep  water  development 
wells  using  O  Ws  in  California  would 
realize  cost  sa  /ings  of  as  much  as  2.7 
percent  of  totj  1  costs,  and  the  estimated 
one  Alaska  w(  11  using  OBFs  in  Cook 


Inlet  would  realize  a  cost  savings  of  3.3 
percent  of  total  well  drilling  costs.  In 
general,  these  cost  savings  are  not  a 
large  portion  of  costs  to  drill  and 
therefore  should  act  as  no  incentive  to 
at  most  a  small  incentive  on  well 
drilling  activity. 

Under  zero  discharge,  wells  currently 
using  OBFs  would  incur  no  incremental 


costs  of  compliance  since  they  already 
meet  zero  discharge  requirements. 
Among  those  currently  using  SBFs,  the 
median  percentage  of  compliance  costs 
to  the  total  cost  of  drilling  wells  is  2.0 
percent.  EPA  believes  these  results 
indicate  that  the  rule  would  be 
economically  achievable,  but  has 
selected  the  discharge  option  instead  in 
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order  to  mitigate  non-water  quality 
environmental  impacts;  see  Section  VI 
above. 

2.  Impacts  on  Platforms  and  Production 

Neither  the  discharge  option  nor  the 
zero  discharge  option  would  have  a 
significant  impact  on  production 
decisions  on  platforms.  As  noted  above, 
cost  savings  among  operations  currently 
using  SBFs  are  a  small  fraction  of  the 
overall  cost  to  drill  a  well  in  the 
offshore,  so  the  cost  savings  associated 
with  the  preferred  discharge  option 
would  have  a  small  effect  on  an 
operator's  decisions  to  drill,  although 
some  small  encouragement  to  drilling 
may  result. 

Under  EPA's  zero  discharge  option, 
EPA  investigated  potential  impacts 
based  on  previous  work  performed  as 
part  of  the  offshore  oil  and  gas  effluent 
guidelines  rule.  The  costs  of  such  an 
option,  compared  to  the  baseline  costs 
of  driUing  wells  in  the  Gulf  are 
presented  in  Table  X-2.  EPA  previously 
investigated  the  impact  of  zero 
discharge  of  all  drilling  fluids  and 
cuttings  on  platform-based  production 
operations  in  the  offshore  regions  of  the 
Gulf  and  found,  at  that  time,  that  "none 
of  the  options  considered  *  *  * 
(including  zero  discharge]  for  drilling 
fluids  and  drill  cuttings  has  an  adverse 
impact  on  hydrocarbon  production."  (58 
PR  12,454-12,152).  Furthermore,  as 
stated  in  the  economic  impact  analysis 
prepared  for  the  rule  (Economic  Impact 
Analysis  of  Final  Effluent  Limitations 
Guidelines  and  Standards  of 
Performance  for  the  Offshore  Oil  and 
Gas  Industry,  EPA  821/R-93-004).  EPA 
estimated  no  change  in  the  total 
production  for  any  project  analyzed 
under  any  regulatory  scenario  for 
drilling  wastes  (including  zero 
discharge).  EPA  believes  that  a  similar 
impact  would  occur  today  and  thus  zero 
discharge  would  be  economically 
achievable. 

3.  Impacts  on  Firms 

EPA  estimated  impacts  on  firms  by 
assessing  the  costs  and  cost  savings  of 
the  regulatory  options  as  a  percentage  of 
revenues.  The  cost  savings  associated 
with  the  preferred  discharge  option 
would  have  from  no  impact  to  a  very 
small  impact  on  the  investment 
decisions  by  the  majority  of  the  firms 
affected  by  the  proposed  rule.  EPA 
assumes  that  the  Ukeliest  users  of  SBF 
in  shallow  water  locations  are  the  same 
operators  who  use  SBF  in  deep  water 
operations.  EPA  solicits  comments  on 
this  assumption.  In  the  Gulf  of  Mexico, 
a  total  of  18  firms  (19  percent  of  the  96 
firms  considered  potentially  affected  in 
the  Gulf)  drilled  in  deepwater  locations 


over  the  period  1995-1997.  Total  cost 
savings  among  these  firms  would 
probably  be  at  most  nearly  0.3  percent 
of  revenues. 

Among  the  18  firms  likely  to  be  using 
SBFs  (the  18  deepwater  drilling  firms), 
costs  of  zero  discharge  of  SBF  cuttings 
would  be  at  most  0.4  percent  of 
revenues  among  these  firms.  Section  X.F 
discusses  costs  for  zero  discharge  as  a 
percent  of  revenues  for  each  potentially 
affected  small  firm  currently  drilling 
with  SBFs  and  discharging  cuttings. 

4.  Secondary  Impacts 

a.  Employment  and  Output. — EPA 
anticipates  no  negative  impacts  on 
employment  and  output  (revenues)  from 
the  preferred  option  because,  in  the 
aggregate,  cost  savings  are  realized. 
Changes  in  employment  and  output  are 
directly  proportional  to  costs  of 
compliance  (that  is.  higher  costs  lead  to 
lower  employment  and  output)  thus 
cost  savings  would  minimally  increase 
employment  and  output  in  the  oil  and 
gas  industry,  but  these  gains  would  be 
offset  by  losses  elsewhere  in  the 
economy  (e.g.,  waste  disposal  firms). 
Under  zero  discharge,  the  costs  of 
compliance  would  minimally  decrease 
employment  and  output,  but  these 
decreases  would  be  offset  by  gains 
elsewhere  in  the  economy  (e.g.,  waste 
disposal  firms). 

"nie  gross  effects  of  the  preferred 
option  (that  is,  without  considering 
losses  in  other  industries  that  were  not 
quantified)  would  total  93  full-time 
equivalents  (FTE)  gained  in  the  U.S. 
economy  (1  FTE  =  2,080  hours  and  can 
be  equated  with  one  full-time  job)  and 
$13.9  million  in  additional  output  per 
year  throughout  the  U.S.  economy  as  a 
whole.  The  zero  discharge  option  is 
estimated  to  result  in  a  loss  (unadjusted 
for  gains  in  other  industries,  which  EPA 
did  not  quantify)  of  111  FTEs  and  a  loss 
of  $16.6  million  in  output  per  year  in 
the  U.S.  economy.  These  losses  occur 
within  the  oil  and  gas  industry  as  well 
as  in  other  industries.  The  net  effect  of 
the  rule  (once  adjustments  for  changes 
in  other  industries  are  accounted  for)  on 
the  U.S.  economy  under  either  option  is 
likely  to  be  close  to  zero. 

To  the  extent  that  any  costs  savings 
might  be  reinvested  in  additional 
drilling  or  otherwise  encourage 
additional  drilling,  employment  and 
output  could  increase  in  the  oil  and  gas 
industry  by  more  than  that  associated 
with  the  cost  savings  alone.  EPA  has  not 
quantified  this  potentially  positive, 
albeit  very  small,  effect. 

b.  Secondary  Impacts  on  Associated 
Industries.— EPA  qualitatively  analyzed 
the  secondary  impacts  on  associated 
industries  from  the  preferred  option. 


Impacts  on  drilling  contractors  should 
be  neutral  to  positive,  with  some 
increase  in  employment  in  these  firms 
occurring  if  they  reinvest  the  cost 
savings.  Impacts  on  firms  supplying 
drilling  fluids  should  be  neutral  to 
positive,  since  most  firms  supplying 
drilling  fluids  stock  both  OBFs  and 
SBFs.  To  the  extent  that  SBFs  have,  at 
a  minimum,  the  same  profit  margin  as 
OBFs.  there  would  be  little  to  no 
impacts  on  these  firms,  because  SBFs 
would  replace  OBFs  in  some  instances 
under  the  preferred  discharge  option.  If 
drilling  increases  as  a  result  of 
reinvestment,  some  positive  impacts 
might  occur. 

Firms  that  provide  rental  of  soUds 
separation  systems  presumably  would 
purchase  and  provide  improved  solids 
separation  systems  once  demand  for 
these  systems  developed  with  the 
promulgation  of  the  rule.  Because  these 
more  efficient  systems  would  most 
likely  be  rented  in  addition  to,  rather 
than  in  place  of,  less  efficient  systems, 
impacts  on  these  firms  would  be 
positive. 

Firms  that  manufacture  the  improved 
solids  separation  equipment  and  firms 
that  manufacture  equipment  or  provide 
services  needed  to  comply  with  the  new 
testing  requirements  would  prosper. 
The  firms  providing  transport  and 
landfiUing  or  injection  of  OBF- 
contaminated  cuttings  would  sustain 
economic  losses  as  a  result  of  the  rule. 
Under  the  preferred  option,  for  wells 
currently  using  OBFs,  EPA  estimates 
that  waste  generated  for  disposal  by 
landfill  and  injection  would  be  reduced 
by  34  million  pounds  per  year  (see 
Section  VII.E  and  Section  X.E).  Under  a 
zero  discharge  option,  these  firms 
would  experience  potential  economic 
gains,  because  more  waste  (178  million 
pounds  per  year)  would  be  generated  for 
land  disposal  or  injection  than  is 
currently  generated  (see  Section  VII.E 
and  Section  X.E). 

c.  Other  Secondary  Impacts.— There 
would  be  no  measurable  impacts  on  the 
balance  of  trade  or  inflation  as  the  result 
of  this  proposed  rule.  EPA  projects 
insignificant  impacts  on  domestic 
drilling  and  production,  and  therefore 
insignificant  impacts  on  the  U.S. 
demand  for  imported  oil.  Additionally, 
even  if  there  were  costs  associated  with 
this  rule,  the  industry  has  no  ability  to 
pass  on  costs  to  consumers  as  price 
takers  in  the  world  oil  market,  and  thus 
this  rule  would  have  no  impact  on 
inflation. 

D.  Impacts  From  NSPS  Options 

The  proposed  NSPS  option  is  the 
same  discharge  option  proposed  for 
.  BAT.  Under  the  definitions  of  new 
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are  not  new  sources. 

As  discussefd  above,  the  lack  of 
negative  econbmic  impacts  from 
allowing  SBF  |discharge  leads  EPA  to  the 
conclusion  Lh^t  the  effluent  guidelines 
are  economically  achievable  for  both 
existing  and  mew  sources.  Additionally, 
on  a  per-well  basis,  NSPS  is  expected  to 
result  in  greater  cost  savings  than  BAT 
because  new  jilatforms  do  not  require 
the  retrofit  costs  to  enable  the  improved 
solids  control  equipment  to  be  placed 
on  existing  platforms.  Because  the 
preferred  NSPS  option  results  in  cost 
savings  and  th  ose  cost  savings  are 
greater  than  those  realized  by  existing 
operations,  th(ire  are  no  barriers  to 
entry.  In  fact,  Ihe  rule  might  act  as  an 


small  incentive  to  new  source 
development  (see  discussion  in  Section 
X.C.4). 

E.  Cost-Benefit  Analysis 

Pursuant  to  E.O.  12866,  EPA  chose  to 
quantitatively  and  qualitatively 
compares  the  costs  and  benefits  of  the 
preferred  discharge  option.  The  total 
annual  cost  savings  of  the  rule  in  pretax 
dollars  are  $7.2  million,  including  the 
costs  to  both  existing  and  new 
operations.  Benefits  also  include  72.03 
tons  of  air  emissions  reduced  from  both 
existing  and  new  sources  per  year 
(including  nitrogen  oxides  and  sulfur 
dioxides,  and  other  ozone  precursors). 
These  reductions  arise  because 
operators  are  encouraged  to  use  SBFs 
and  discharge  cuttings  rather  than  use 
OBFs  and  transport  wastes  to  shore  for 
disposal  or  grind  and  inject  cuttings). 
SBF  use  also  results  in  an  energy 
savings  of  2,302  barrels  of  oil  equivalent 
per  year  when  the  cuttings  are  no  longer 
hauled  to  shore  for  disposal  or  ground 
up  for  injection.  An  additional  14.1 
million  pounds  per  year  of  pollutants, 
however,  would  be  discharged  to 


surface  waters  annually,  but  due  to 
pollution  prevention  technology,  this 
discharge  prevents  34  million  pounds  of 
wastes  from  being  land  disposed  or 
injected  each  year.  See  Table  X-3  for  a 
summary  of  the  costs  and  benefits  of 
BAT  and  NSPS  requirements  under  the 
discharge  option. 

Under  the  zero  discharge  option,  costs 
would  be  $8.6  million,  and  178  million 
pounds  per  year  of  pollutants  would  no 
longer  be  discharged,  but  an  additional 
34  million  pounds  of  waste  would  be 
land  disposed  or  injected  each  year. 
Furthermore,  compared  to  current 
practice,  380  tons  of  air  emissions 
would  be  generated  annually,  and 
energy  consumption  would  increase  by 
27,000  barrels  of  oil  equivalent  per  year. 
See  Table  X-3  for  a  summary  of  the 
costs  and  benefits  of  BAT  and  NSPS 
requirements  under  the  zero  discharge 
option.  Note  that  these  costs  and 
benefits  are  incremental  to  the  current 
baseline,  not  incremental  to  the 
discharge  option,  which  is  how  many  of 
these  numbers  are  presented  in  the  text 
in  Section  VU. 


Table  X-3.— Summary  of  Costs  and  Benefits  Under  the  Discharge  Option  and  Zero  Discharge  Option 


Cost  or  benefit 
category 


Cost  (Smillion) ' 

Energy  (barrels  if  oil  equivalent)  ^ 

Solid  Waste  (MM  Ibs)^  

Air  EmissKjns  (tqns  per  year)  2  

Water  Pollutantsj  (MM  Ib/yr)" 


Discharge  option 


BAT 


-S6.6 

-2,613 

-34 

-73.3 

+15.8 


NSPS 


-S0.6 

+311 

0 

+1.28 
-1.6 


Total 


-S7.2 

-2,302 

-34 

-72.02 

+14.1 


Zero  discharge  option 


BAT 


+S7.0 
+24,125 

+165 
+338.55 
-159.1 


Note:  minus  signs  indicate  a  cost  savings  or  benefit;  plus  signs  indicate  a  cost  or  an  impact 

'See  Table  X*l. 

2 See  Tables  Nill-1  and  VII-2. 

=»  See  Section  VII.E. 

*See  Tables  i:(-4  and  IX-5. 


NSPS 


+S1.6 

+2,932 

+13 

+41 

-18.3 


Total 


+$8.6 
+27,057 

+178 
+379.55 
-177.4 


F.  Small  Busin  9ss  Analysis 

Pursuant  to  1  he  requirements  of  the 
Regulatory  Fle|dbility  Act  (RFA)  as 
amended  by  the  Small  Business 
Regulatory  Enfcrcement  Fairness  Act 
(SBREFA),  EPA  performed  a  small 
business  analysis  to  determine  if  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  must  bd  performed.  The  analysis 
undertaken  hete  is  used  to  determine  if 
the  rule  wouldihave  a  significant  impact 
on  a  substantiall  number  of  small 
entities.  This  section  discusses  the 
number  of  sma  1  entities  estimated  to  be 
affected  by  the  rule  and  analyzes  the 
potential  magnitude  of  impact  on  these 
entities.  Under  the  preferred  option,  no 
wells  are  expe<  ted  to  incur  costs,  thus 
no  firms  are  afl  ected  in  any  negative 
way  by  the  pro  30sed  effluent 
guidelines.  Thase  results  will  be 
discussed  as  they  apply  to  the  RFA  and 


SBREFA  requirements  in  Section  XI.B  of 
today's  notice. 

Although  well  drilling  and  platform 
operations  have  not  changed 
significantly  in  the  intervening  years 
since  the  offshore  rule  was  promulgated, 
many  of  the  operators  have  changed. 
When  the  offshore  rule  was 
promulgated,  EPA  believed  no  small 
firms  were  likely  to  be  affected  by  that 
rule.  As  the  offshore  region  of  the  Gulf, 
in  particular,  has  matured,  smaller  firms 
have  begun  drilling  and  producing.  In 
EPA's  experience  (see  Economic  Impact 
Analysis  for  Final  Effluent  Limitations 
Guidelines  and  Standards  for  the 
Coastal  Subcategory  of  the  Oil  and  Gas 
Extraction  Point  Source  Category,  EPA 
821/R95-13),  as  an  oil  and  gas  region 
matures  the  majors  can  no  longer  earn 
returns  meeting  their  requirements  and 
sell  their  operations  to  other  firms, 


usually  smaller  independents  who  have 
lower  overheads,  more  limited  access  to 
capital,  and  fewer  means  and 
opportunity  to  take  on  higher  risk  or 
overseas  activities.  Because  of  this 
change  in  the  size  of  firms  operating  in 
the  offshore  region,  EPA  re-evaluated 
the  earlier  conclusion  about  small  firms 
operating  in  offshore  regions  and 
estimated  impacts  on  small  business. 

The  first  step  of  this  analysis  was  to 
separate  the  actively  drilling  firms  into 
small  and  large  firms.  The  Small 
Business  Administration  (SBA) 
characterizes  an  oil  and  gas  production 
operator  as  small  if  it  employs  fewer 
than  500  employees  and  an  oil  and  gas 
services  provider  as  small  if  it  generates 
less  than  $5  million  per  year  in 
revenues.  Because  many  small  firms  in 
this  industry  are  partly  or  wholly  owmed 
by  larger  firms,  EPA  traced  ovraership  of 
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small  firms  to  determine  whether  their 
parent  companies  also  were  small 
businesses.  Generally,  EPA 
characterized  a  firm  at  the  higher  level 
of  organization  if  it  was  majority  owned 
by  the  larger  entity  (except  in  a  few 
instances  when  the  subsidiary  was  a 
large  business  and  publicly  available 
information  was  available  for  that  level 
of  the  corporation:  e.g.,  Vastar,  which  is 
about  80  percent  owned  by  ARCO).  This 
approach  is  consistent  with  SBA's 
definition  of  affiliation.  Small  firms  that 
are  affiliated  (e.g.,  51  percent  owmed)  by 
firms  not  defined  as  small  by  SBA's 
standards  (13  CFR  Part  121)  are  not 
considered  small  for  the  purposes  of 
regulatory  flexibility  analysis. 

EPA  determined  that  a  total  of  42 
small  firms  might  be  subject  to  the 
requirements  of  the  SEP  Effluent 
Guidelines.  These  42  small  firms, 
although  meeting  SBA's  definition  of 
small  for  this  industry,  are  generally 
larger  than  firms  typically  considered 
small  in  other  industries.  The  median 
assets  for  this  group  (among  pubUcly 
held  firms)  is  about  $263  million, 
median  equity  is  about  $127  million, 
median  revenues  are  about  $16  million, 
and  median  net  income  is  about  $2.8 
million.  Median  return  on  assets  is 
about  1.5  percent,  median  return  on 
equity  is  about  3.3  percent,  and  net 
income  to  revenues  (net  profit  margin) 
is  about  6.8  percent.  Although  returns 
are  not  as  strong  as  those  associated 
with  the  affected  industry  as  a  whole, 
profit  margin  is  generally  about  the 
same  as  typical  margins  for  the  affected 
industry,  regardless  of  size  of  firm. 
Revenues  range  from  a  high  of  $383 
million  to  a  low  of  $160,000.  Actual  or 
Dun  &  Bradstreet  estimated  revenue 
figures  were  identified  for  nearly  all 
small  firms,  although  other  financial 
information  was  available  for  only  about 
half  of  the  small  firms.  Employment  at 
these  small  firms  ranges  from  a  high  of 
400  to  a  low  of  2.  Median  employment 
is  approximately  38  persons. 

As  noted  above,  under  the  discharge 
option,  no  wells  are  expected  to  incur 
costs,  thus  no  firms  would  be  affected 
in  any  negative  way  by  the  proposed 
effluent  guidelines. 

EPA  also  looked  at  the  impacts  of  the 
zero-discharge  option,  or  other  options 
that  would  incur  costs,  in  which  case 
those  small  firms  using  SBFs  potentially 
would  incur  compliance  costs.  As  in  the 
analysis  of  all  firms  discussed  above  in 
Section  X.C.3,  EPA  has  determined  that 
the  likeliest  users  of  SBF  in  shallow 
water  locations  would  be  the  same 
operators  who  use  SBF  in  deep  water 
operations.  Thus  the  firms  with  both 
deep  water  and  shallow  water 
operations  would  be  the  potentially 


affected  firms.  Only  one  firm  meets  this 
definition  as  well  as  the  SBA  definition 
of  small  entity  and  thus  would  be  an 
affected  small  firm  under  the  zero 
discharge  option.  EPA  finds  that  one 
firm  is  not  a  substantial  number  of  small 
entities.  Further,  EPA  estimated  costs 
for  zero  discharge  on  this  firm  and 
compared  these  costs  to  the  firm's 
revenues.  The  costs  would  be  less  than 
one  percent  of  revenues  under  the  zero 
discharge  option,  and  EPA  finds  this  is 
not  a  significant  impact. 

G.  Cost-Effectiveness  Analysis 

Cost-effectiveness  analysis  evaluates 
the  relative  efficiency  of  options  in 
removing  toxic  pollutants  and 
nonconventional  pollutants.  Cost- 
effectiveness  results  are  expressed  in 
terms  of  the  incremental  and  average 
costs  per  pound-equivalent  removed.  A 
pound  equivalent  is  a  measure  that 
addresses  differences  in  the  toxicity  of 
pollutants  removed.  Total  pound- 
equivalents  are  derived  by  taking  the 
number  of  poimds  of  a  pollutant 
removed  and  multiplying  this  number 
by  a  toxic  weighting  factor.  EPA 
calculates  the  toxic  weighting  factor 
using  ambient  water  quality  criteria  and 
toxicity  values.  The  toxic  weighting 
factors  are  then  standardized  by  relating 
them  to  a  particular  pollutant,  in  this 
case  copper. 

For  the  purpose  of  evaluating  most 
effluent  guidelines,  EPA's  standard 
procedure  is  to  rank  the  options 
considered  for  each  subcategory  in  order 
of  increasing  pounds-equivalent 
removed.  The  Agency  calculates 
incremental  cost-effectiveness  as  the 
ratio  of  the  incremental  annual  costs  to 
the  incremental  pounds-equivalent 
removed  under  each  option,  compared 
to  the  previous  (less  effective)  option. 
Average  cost-effectiveness  is  calculated 
for  each  option  as  a  ratio  of  total  costs 
to  total  pounds-equivalent  removed. 

While  cost-effectiveness  results  are 
usually  reported  in  the  Notice  of 
Proposed  Rule  for  effluent  guidelines, 
those  results  are  not  presented  in 
today's  notice  because  there  are  no 
incremental  costs  attributed  to  the 
proposed  option,  and  EPA  did  not 
calculate  a  cost-effectiveness  ratio  for 
the  proposed  option.  In  the  rulemaking 
record,  EPA  presents  a  more  detailed 
discussion  of  cost-effectiveness  analysis 
and  reports  results  for  the  zero 
discharge  option. 

XI.  Related  Acts  of  Con^ss,  Executive 
Orders,  and  Agency  Initiatives 

A.  Executive  Order  12866:  0MB  Review 

Under  Executive  Order  12866,  [58 
Federal  Register  51,735  (October  4, 


1993)1  the  Agency  must  determine 
whether  the  regulatory  action  is 
"significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  have  an  aimual  eff'ect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commimities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  proposed  rule  is  not  a 
"significant  regulatory  action."  and  is 
therefore  not  subject  to  OMB  review. 

B.  Regulatory  Flexibility  Act  and  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  601  et  seq.  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act.  EPA 
generally  is  required  to  conduct  an 
initial  regulatory  flexibility  analysis 
(IRFA)  describing  the  impact  of  the 
proposed  rule  on  small  entities  as  a  part 
of  rulemaking.  However,  under  section 
605(b)  of  the  RFA,  if  the  Administrator 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
EPA  has  prepared  an  analysis 
equivalent  to  an  IRFA. 

Using  the  U.S.  Small  Business 
Administration's  definition  for  small 
business  for  this  industry  (i.e.,  firms 
with  fewer  than  500  employees  for  oil 
and  gas  production  operators  and  less 
than  $5  million  per  year  in  revenues  for 
oil  and  gas  services  providers),  EPA 
estimates  the  proposed  rule  would 
apply  to  42  small  firms.  As  explained  in 
Sections  IX  and  X  of  this  notice,  none 
of  these  small  firms  are  expected  to 
incur  any  costs  as  a  result  of  this  rule. 
Thus,  EPA  projects  no  adverse 
economic  impacts  to  the  small  firms.  To 
the  contrary,  if  these  firms  use  SBF.  they 
are  likely  to  experience  cost  savings. 

Based  on  the  assessment  of  the 
economic  impact  of  regulatory  options 
bping  considered  for  the  proposed  rule 
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as  discussed  jin  Section  X,  the 
Administrator  therefore  certifies  that  the 
proposed  rule  would  not  have  a 
signiBcant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  the  Agency  did  not  prepare 
anIRFA.        i 

While  EPA  has  so  certified  today's 
proposed  rul0,  the  Agency  nonetheless 
prepared  a  si^all  business  analysis, 
incorporating  many  of  the  features  of 
the  assessmeot  required  by  the  RFA. 
_  The  small  business  analysis  for  the 
proposed  rul*  is  summarized  in  Section 
X.F  of  this  notice. 

C.  Unfunded  Mandates  Reform  Act 

Title  n  of  tie  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under]  Section  202  of  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expetiditures  to  State,  local, 
and  tribal  govjemments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating|an  EPA  rule  for  which  a 
written  statenjent  is  needed.  Section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  leaa  costly,  most  cost- 
effective  or  leist  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  Section  205  do  not 
apply  when  tl^ey  are  inconsistent  with 
applicable  la\^.  Moreover,  Section  205 
allows  EPA  ta|  adopt  an  alternative  other 
than  the  least  postly,  most  cost-effective 
or  least  burdensome  ahemative  if  the 
Administratoi;  publishes  with  the  final 
rule  an  explaiiation  why  that  alternative 
was  not  adopted.  Today's  proposed  rule 
contains  no  Federal  mandates  (under 
the  regulatory  provisions  of  Title  II  of 
the  UMRA)  fo^  State,  local,  or  tribal 
governments  Or  the  private  sector.  The 
rule  would  imjpose  no  enforceable  duty 
on  any  State,  lx:al,  or  tribal 
governments  c  r  require  any  expenditure 
of  $100  millio  1  or  more  to  the  private 
sector.  Thus  t(  day's  proposed  rule  is  not 
subject  to  the  i  equirements  of  Sections 
202  and  205  o "  the  UMRA. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affet^  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  Section  203  of 
the  UMRA  a  s^all  government  agency 
plan.  The  plan  must  provide  for 
notifying  potentially  affected  small 
governments,  Enabling  officials  of 


aff'ected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
regulatory  requirements.  As  this  rule 
has  no  effect  on  small  governments,  this 
rule  would  not  significantly  or  uniquely 
affect  small  governments  and  Section 
203  of  the  UMRA  does  not  apply. 

D.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  Funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA 's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  natiu^  of  their 
concerns,  any  written  communications 
from  the  governments,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  proposed  rule  would  not 
create  a  mandate  on  State,  local  or  tribal 
governments.  The  proposed  rule  would 
not  impose  any  enforceable  duties  on 
these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  proposed  rule. 

E.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 


Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  conunimities  of 
Indian  tribal  gd'vemments.  As 
previously  discussed  this  proposed  rule 
does  not  impose  any  mandates  on  Tribal 
governments.  Further,  the  only  Indian 
communities  in  proximity  to  the 
activities  addressed  by  this  proposed 
rule  are  in  Cook  Inlet,  Alaska.  EPA  does 
not  project,  however,  that  these 
commimities  would  be  affected  by  this 
rule.  EPA  projects  that  on  average.  8 
wells  will  be  drilled  in  Cook  Intet 
aimually.  EPA  further  projects  that  of 
these  8  wells,  one  well  would  be  drilled 
with  OBF  in  the  absence  of  this  rule, 
and  this  one  OBF  well  would  convert  to 
using  SBF  with  today's  proposed 
discharge  option.  EPA  concludes  that 
this  effect  of  one  well  annually 
converting  fi-om  OBF  to  SBF  is  minor, 
and  would  not  significantly  or  imiquely 
affect  the  communities  of  Indian  tribal 
governments.  Further,  today's  proposed 
rule  would  not  impose  substantial  direct 
compliance  costs  on  such  communities. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

F.  Paperwork  Reduction  Act 

The  proposed  synthetic-based  drilling 
fluids  effluent  guidelines  contain  no 
new  information  collection  activities 
and,  therefore,  no  information  collection 
request  will  be  submitted  to  0MB  for 
review  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA),  the  Agency  is  required  to 
use  voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
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developed  or  adopted  by  voluntary 
consensus  standards  bodies.  Where 
available  and  potentially  applicable 
voluntary  consensus  standards  are  not 
used  by  EPA.  the  Act  requires  the 
Agency  to  provide  Congress,  through 
the  Office  of  Management  and  Budget 
(0MB),  an  explanation  of  the  reasons  for 
not  using  such  standards.  The  following 
discussion  summarizes  EPA's  response 
to  the  requirements  of  the  NTTAA. 

EPA  performed  a  search  of  the 
technical  literature  to  identify  any 
applicable  analytical  test  methods  from 
industry,  academia,  voluntary 
consensus  standard  bodies  and  other 
parties  that  could  be  used  to  measure 
the  analytes  in  today's  proposed 
rulemaking.  EPA's  search  revealed  that 
there  are  consensus  standards  for  many 
of  the  analytes  specified  in  the  tables  at 
40  CFR  Part  136.3.  Even  prior  to 
enactment  of  the  NTTAA,  EPA  has 
traditionally  included  any  applicable 
consensus  test  methods  in  its 
regulations.  Consistent  with  the 
requirements  of  the  CWA,  those 
applicable  consensus  test  methods  are 
incorporated  by  reference  in  the  tables 
at  40  CFR  Part  136.3.  The  consensus  test 
methods  in  these  tables  include 
American  Society  for  Testing  and 
Materials  (ASTM)  and  Standard 
Methods. 

Today's  proposal  would  require 
dischargers  to  monitor  for  five 
additional  parameters  with  up  to  six 
additional  methods:  polynuclear 
aromatic  hydrocarbon  (PAH)  content  of 
the  base  fluid,  biodegradation  rate  of  the 
base  fluid,  sediment  toxicity,  formation 
(crude)  oil  contamination  in  drilling 
fluid  (two  methods),  and  quantity  of 
drilling  fluid  discharged  with  cuttings. 
EPA  plans  to  approve  use  of  test 
methods  for  these  parameters  in 
conjunction  with  the  promulgation  of 
the  final  rule.  In  addition,  EPA  is 
considering  a  requirement  for 
bioaccumulation  of  the  base  fluid.  EPA 
has  identified  applicable  consensus 
methods  for  two  parameters,  ASTM 
Method  E-1367-92  for  sediment 
toxicity  and  American  Petroleum 
Institute  Retort  Method  (Recommended 
Practice  13B-2)  for  quantity  of  drilling 
fluid  discharged  with  cuttings.  For  PAH 
content  of  the  base  fluid,  EPA  is 
proposing  the  use  of  EPA  Method 
1654A  which  was  validated  with 
assistance  from  a  voluntary  consensus 
standards  body.  With  stakeholder 
support  in  data  gathering  activities,  EPA 
intends  to  develop  or  encourage 
voluntary  consensus  standards  bodies  to 
develop  appropriate  methods  for  oil 
contamination  in  drilling  fluid  and 
biodegradation  rate. 


H.  Executive  Order  13045:  Children's 
Health  Protection 


Executive  Order  13045  (62  FR  19885, 
April  23. 1997)  apphes  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2) concerns  an 
environmental  health  risk  or  safety  risk 
that  the  Agency  has  reason  to  believe 
may  have  a  disproportionate  effect  on 
children.  If  a  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  planned  rule  on  children, 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 
This  proposed  rule  is  not  subject  to 
E.0. 13045,  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks"  because  this  is  not  an 
"economically  significant"  regulatory 
action  as  defined  by  E.O.  12866. 
Further,  EPA  interprets  E.O.  13045  as 
applying  only  to  those  regulatory 
activities  that  are  based  on  health  or 
safety  risks,  such  that  the  analysis 
required  under  Section  5-501  of  the 
Order  has  the  potential  to  influence  the 
regulation.  Thus,  this  rule  is  not  subject 
to  E.O.  13045  because  it  is  based  on 
technology  performance  and  not  on 
health  or  safety  risks. 


XII.  Regulatory  Implementation 

A.  Analytical  Methods 

Section  304(h)  of  the  Clean  Water  Act 
directs  EPA  to  promulgate  guidelines 
establishing  test  procedures  for  the 
analysis  of  pollutants.  These  test 
procedures  (methods)  are  used  to 
determine  the  presence  and 
concentration  of  pollutants  in 
wastewater,  and  are  used  for 
compliance  monitoring  and  for  filing 
applications  for  the  NPDES  program 
under  40  CFR  Parts  122.21. 122.41. 
122.44  and  123.25.  and  for  the 
implementation  of  the  pretreatment 
standards  under  40  CFR  Part  403.10  and 
403.12.  To  date.  EPA  has  promulgated 
methods  for  conventional  pollutants, 
toxic  pollutants,  and  for  some 
nonconventional  pollutants.  The  five 
conventional  pollutants  are  defined  at 
40  CFR  Part  401.16.  Table  I-B  at  40  CFR 
Part  136  lists  the  analytical  methods 
approved  for  these  pollutants.  The  65 
toxic  metals  and  organic  pollutants  and 
classes  of  pollutants  are  defined  at  40 
CFR  Part  401.15.  From  the  hst  of  65 
classes  of  toxic  pollutants  EPA 
identified  a  list  of  126  "Priority 
Pollutants."  This  list  of  Priority 
Pollutants  is  shown,  for  example,  at  40 
CFR  Part  423,  Appendix  A.  The  list 
includes  non-pesticide  organic 


pollutants,  metal  pollutants,  cyanide, 
asbestos,  and  pesticide  pollutants. 
Currently  approved  methods  for 
metals  and  cyanide  are  included  in  the 
table  of  approved  inorganic  test 
procedures  at  40  CFR  Part  136.3.  Table 
I-B.  Table  I-C  at  40  CFR  Part  136.3  lists 
approved  methods  for  measurement  of 
non-pesticide  organic  pollutants,  and 
Table  I-D  lists  approved  methods  for 
the  toxic  pesticide  pollutants  and  for 
other  pesticide  pollutants.  Dischargers 
must  use  the  test  methods  promulgated 
at  40  CFR  Part  136.3  or  incorporated  by 
reference  in  the  tables,  when  available, 
to  monitor  pollutant  discharges  from  the 
oil  and  gas  industry,  unless  specified 
otherwise  in  part  435  or  by  the 
permitting  authority. 

As  part  this  rulemaking.  EPA  is 
proposing  to  allow  use  of  analytical 
methods  for  determining  additional 
parameters  that  are  specific  to 
characterizing  SBFs  and  other  non- 
aqueous drilling  fluids.  These 
additional  parameters  include 
polynuclear  aromatic  hydrocarbon 
(PAH)  content  of  the  base  fluid, 
biodegradation  rate  of  the  base  fluid, 
sediment  toxicity,  formation  (crude)  oil 
contamination  in  drilling  fluid,  and 
quantity  of  drilling  fluid  discharged 

with  cuttings.  ,   ,    ,  , 

EPA  worked  with  stakeholders  to 
identify  methods  for  determining  these 
parameters.  For  PAH  content.  EPA  is 
proposing  the  use  of  EPA  Method 
1654A.  For  biodegradation  rate,  EPA  is 
proposing  the  use  a  solid  phase  test 
developed  in  the  United  Kingdom.  For 
sediment  toxicity,  EPA  is  proposing  the 
use  of  American  Society  for  Testing  and 
Material  (ASTM)  Method  E-1367-92 
supplemented  with  sediment 
preparation  procedures.  For  formation 
(crude)  oil  contamination  in  drilling 
fluid,  EPA  is  proposing  the  use  of  two 
methods,  a  reverse  phase  fluorescence 
test  and  a  gas  chromatography/mass 
spectrometry  (GC/MS)  test.  The  reverse 
phase  fluorescence  test  is  a  screening 
method  that  provides  a  quick  and 
inexpensive  determination  of  oil 
contamination  for  use  on  offshore  well 
drilling  sites,  while  the  GC/MS  test 
provides  a  definitive  identification  and 
quantitation  of  oil  contamination  for 
basehne  analysis.  For  determining  the 
quantity  of  drilling  fluid  discharged 
with  cuttings,  EPA  is  proposing  the  use 
of  the  American  Petroleum  Institute 
Retort  Method  (Recommended  Pratice 
13B-2).  EPA  Method  1654A  and  ASTM 
E-1367-92  are  incorporated  by 
reference  into  40  CFR  Part  435  because 
they  are  published  methods  that  are 
widely  available  to  the  public. 
Supplemental  sediment  preparation 
procedures  for  ASTM  E-1367-92  are 
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provided  in  Appendix  3  to  40  CFR  Part 
435.  The  text  of  the  four  other  proposed 
methods  are  provided  in  Appendices  4— 
7  to  40  CFR  'art  435.  Subpart  A. 

EPA  curre  itly  is  conducting 
additional  d  jvelopment  and  validation 
of  the  proposed  methods  and 
researching  he  possible  inclusion  of 
additional  or  alternate  methods.  EPA 
intends  to  publish  a  notice  of  data 
availability  t  d  solicit  comments  on  the 
selected  met  lods  prior  to  publication  of 
a  final  rule. 

On  March  28,  1997,  EPA  proposed  a 
means  to  str<  amline  the  method 
developmen  and  approval  process  (62 
FR  14975)  ar  d  on  October  6. 1997,  EPA 
published  a  notice  of  intent  to 
implement  a  performance-based 
measuremen  system  (PBMS)  in  all  of  its 
programs  to  he  extent  feasible  (62  FR 
52098).  The  Vgency  is  currently 
determining  he  specific  steps  necessary 
to  implemen  PBMS  in  all  of  its 
regulatory  pr  agrams  and  has  approved  a 
plan  for  implementation  of  PBMS  in  the 
water  programs.  Under  PBMS,  regulated 
entities  will  lie  able  to  modify  methods 
without  prioi  approval  and  will  be  able 
to  use  new  methods  without  prior  EPA 
approval  provided  they  notify  the 
regulatory  au  :hority  to  which  the  data 
will  be  reported.  EPA  expects  a  final 
rule  impleme  nting  PBMS  in  the  water 
programs  by  1  he  end  of  calendar  year 
1998.  When  t|ie  final  rule  takes  effect, 
regulated  ent;  ties  will  be  able  to  select 
methods  for  ijionitoring  other  than  those 
approved  at  40  CFR  Parts  136  and  435 
provided  that  certain  validation 
requirements  are  met.  Many  of  the 
details  were  f  rovided  at  proposal  (62  FR 
14975)  and  w  11  be  finalized  in  the  final 
PBMS  rule. 

B.  Diesel  Prof  ibition  for  SBF-Cuttings 

Under  toda  f's  proposed  rule,  drill 
cuttings  that  I  lave  come  in  contact  with 
SBF  containiiig  any  amount  of  diesel  oil 
are  prohibited  from  discharge.  A  certain 
amount  of  fortnation  oil  contamination, 
however,  woi  Id  be  allowed  under  this 
proposed  rule,  Since  diesel  oil  and 
formation  oil  lave  many  components  in 
common,  it  wauld  be  nearly  impossible 
to  analyticall)  determine  the  absence,  or 
presence,  of  d  iesel  when  SBFs  are 
contaminated  with  allowable  levels  of 
formation  oil.  For  this  reason,  operators 
are  to  certify  t  tiat  the  SBFs  in  use  are 
free  of  diesel  oil  if  the  SBF-cuttings  are 
to  be  allowed  for  discharge. 

C.  Monitoring  of  Stock  Base  Fluid 

Under  todai's  proposed  rule,  SBF- 
cuttings  wouli  i  be  allowed  for  discharge 
only  if  the  base  fluids  used  to  formulate 
the  SBFs  meelj  requirements  in  terms  of 
PAH  content,  pediment  toxicity,  and 


biodegradation  rate.  The  PAH  content 
should  be  determined  on  a  batchwise 
basis,  or  production  lot  basis.  This  is 
due  to  the  fact  that,  at  least  for  some  of 
the  base  fluid  manufacturing  processes. 
PAH  contamination  may  occur.  Also, 
the  analytical  method  is  rapid  and 
relatively  inexpensive.  The  sediment 
toxicity  and  biodegradation  rate  should 
be  determined  once  per  year  per  base 
fluid  trade  name.  These  are  parameters 
that  EPA  does  not  expect  to  change  on 
a  batch  to  batch  or  lot  to  lot  basis.  Also, 
the  methods  used  to  determine  the 
parameters  of  sediment  toxicity  and 
biodegradation  are  longer  term  and 
more  elaborate  tests  to  conduct. 

D.  Upset  and  Bypass  Provisions 

A  recurring  issue  of  concern  has  been 
whether  industry  guidelines  should 
include  provisions  authorizing 
noncompliance  with  effluent  limitations 
during  periods  of  "upsets"  or 
"bypasses".  The  reader  is  referred  to  the 
Offshore  Guidelines  (58  FR  12501)  for  a 
discussion  on  upset  and  bypass 
provisions. 

E.  Variances  and  Modifications 

Once  this  regulation  is  in  effect,  the 
effluent  limitations  must  be  applied  in 
all  NPDES  permits  thereafter  issued  to 
discharges  covered  under  this  effluent 
limitations  guideline  subcategory. 
Under  the  CWA  certain  variances  from 
BAT  and  BCT  limitations  are  provided 
for.  A  section  301(n)  (Fundamentally 
Different  Factors)  variance  is  applicable 
to  the  BAT  and  BCT  and  pretreatment 
limits  in  this  rule.  The  reader  is  referred 
to  the  Offshore  Guidelines  (58  FR 
12502)  for  a  discussion  on  the 
applicability  of  variances. 

F.  Best  Management  Practices 

Sections  304(e)  and  402  (a)  of  the  Act 
authorizes  the  Administrator  to 
prescribe  "best  management  practices" 
(BMPs).  EPA  may  develop  BMPs  that 
apply  to  all  industrial  sites  or  to  a 
designated  industrial  category  and  may 
offer  guidance  to  permit  authorities  in 
establishing  management  practices 
required  by  unique  circumstances  at  a 
given  plant. 

EPA  is  considering  the  use  of  BMPs 
as  part  of  the  final  rule  to  address  the 
requirement  of  zero  discharge  of  SBF 
not  associated  with  drill  cuttings.  EPA 
understands  that  there  are  occasional 
instances  when  spills  of  SBF  occur,  and 
that  the  location  and  perhaps  even  the 
timing  of  these  spills  is  predictable.  EPA 
solicites  comments  from  industry 
indicating  the  types  of  BMPs  that  would 
minimize  or  prevent  SBF  spills.  EPA 
solicites  comments  from  all 
stakeholders  whether  the  zero  discharge 


requirement  should  be  controlled  in 
these  guidelines  using  BMPs  or  other 
means,  such  as  a  specific  limitation. 

G.  Sediment  Toxicity  and 
Biodegradation  Comparative 
Limitations 

In  lieu  of  a  numerical  limitation, 
between  the  time  of  today's  proposal 
and  the  ViulI  rule,  EPA  recommends 
that  if  SBFs  based  on  fluids  other  than 
internal  olefins  and  vegetable  esters  are 
to  be  discharged  with  drill  cuttings,  data 
shovvang  the  toxicity  of  the  base  fluid 
should  be  presented  with  data, 
generated  in  the  same  series  of  tests, 
showing  the  toxicity  of  the  internal 
olefin  and  the  vegetable  ester  as 
standards.  Base  fluids  determined  to 
have  LCso  values  greater  than  or  equal 
to  the  LCso  value  determined  for  Ci6-Ci8 
internal  olefins,  in  the  same  series  of 
test,  would  be  acceptable  for  discharge. 

For  biodegradation  testing  also,  in  the 
interim  period  between  today's 
proposed  rule  and  the  final  rule,  EPA 
recommends  that  if  SBFs  based  on 
fluids  other  than  internal  olefins  and 
vegetable  esters  are  to  be  discharged 
with  drill  cuttings,  data  showing  the 
biodegradation  of  the  base  fluid  should 
be  presented  with  data,  generated  in  the 
same  series  of  tests,  showing  the 
biodegradation  of  the  internal  olefin  as 
a  standard. 

EPA  prefers  this  approach  for  the 
sediment  and  biodegradation  limitations 
rather  than  set  nimieric  limitations  at 
this  time  because  of  the  small  amount 
of  data  available  to  EPA  upon  which  to 
base  these  numerical  limits.  EPA  sees 
this  as  an  interim  solution  to  provide  a 
limitation  based  on  the  performance  of 
available  technologies. 

XIII.  Solicitation  of  Data  and  Comments 

EPA  encourages  public  participation 
in  this  rulemaking.  The  Agency  asks 
that  comments  address  any  perceived 
deficiencies  in  the  record  supporting 
this  proposal  and  that  suggested 
revisions  or  corrections  be  supported  by 
data.  In  addition.  EPA  requests 
comments  on  the  various  ways  of 
handling  the  applicability  of  these 
proposed  guidelines,  as  this  relates  to 
the  definitions  for  water-based  drilling 
fluids  and  non-aqueous  drilling  fluids. 

The  Agency  invites  all  parties  to 
coordinate  their  data  collection 
activities  with  EPA  to  facilitate 
mutually  beneficial  and  cost-effective 
data  submissions.  Please  refer  to  the 
"For  Further  Information"  section  at  the 
begirming  of  this  preamble  for  technical 
contacts  at  EPA. 

To  ensure  that  EPA  can  properly 
respond  to  comments,  the  Agency 
prefers  that  commenters  cite,  where 
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possible,  the  paragraph(s)  or  sections  in 
the  notice  or  supporting  documents  to 
which  each  comment  refers.  Please 
submit  an  original  and  two  copies  of 
your  comments  and  enclosiu^s 
(including  references). 

Conunenters  who  want  EPA  to 
acknowledge  receipt  of  their  comments 
should  enclose  a  self-addressed, 
stamped  envelope.  No  facsimiles  (faxes) 
will  be  accepted.  Comments  and  data 
will  also  be  accepted  on  disks  in 
WordPerfect  format  or  ASCII  file  format. 

Comments  may  also  be  filed 
electronically  to  "daly.joseph@epa.gov." 
Electronic  comments  must  be  submitted 
as  an  ASCII  or  Wordperfect  file  avoiding 
the  use  of  special  characters  and  any 
form  of  encryption.  Electronic 
comments  must  be  identified  by  the 
docket  nimiber  W-98-26  and  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  No  confidential  business 
information  (CBI)  should  be  sent  via  e- 
mall. 

List  of  Subjects  in  40  CFR  Part  435 
Enviromnental  protection.  Non- 
aqueous drilling  fluids,  Oil  and  gas 
extraction.  Synthetic  based  drilling 
fluids,  Waste  treatment  and  disposal. 
Water  non-dispersible  drilUng  fluids. 
Water  pollution  control,  Pollution 
prevention. 

Dated:  December  29, 1998 
Carol  M.  Browner, 
Administrator. 

Appendix  A  To  The  Preamble- 
Abbreviations,  Acronyms,  and  Other 
Terms  Used  in  This  Notice 

Act— Clean  Water  Act 

Agency — U.S.  Environmental  Protection 

Agency 
API— American  Petroleum  Institute 
ASTM— American  Society  of  Testing  and 

Materials 
BADCT— The  best  available  demonstrated 

control  technology,  for  new  sources  under 

section  306  of  the  Clean  Water  Act 
BAT— The  best  available  technology 

economically  achievable,  under  section 

304(b)(2)(B)  of  the  Clean  Water  Act 
bbl— barrel.  42  U.S.  gallons 
BCT— Best  conventional  pollutant  control 

technology  under  section  304(b)(4)(B) 
BMP— Best  management  practices  under 

section  304(e)  of  the  Clean  Water  Act 
BOD — Biochemical  oxygen  demand 
BOE— Barrels  of  oil  equivalent 
BPJ — Best  Professional  Judgement 
BPT — Best  practicable  control  technology 

currently  available,  under  section  304(b)(1) 

of  the  Clean  Water  Act 
CFR— Code  of  Federal  Regulations 
Clean  Water  Act— Federal  Water  Pollution 

Control  Act  Amendments  of  1972  (33 

U.S.C.  1251e(seq.) 
Conventional  pollutants— Constituents  of 

wastewater  as  determined  by  section 

304(a)(4)  of  the  Act,  including,  but  no 


limited  to,  pollutants  classified  as 
biochemical  oxygen  demanding, 
suspended  solids,  oil  and  grease,  fecal 
coliform.  and  pH 
CW A— Clean  Water  Act 
Direct  discharger — A  facility  which 
discharges  or  may  discharge  pollutants  to 
waters  of  the  United  States 
D&B — Dun  &  Bradstreet 
DOE — Department  of  Energy 
DWD — Deep-water  development  model  well 
OWE — Deep-water  exploratory  model  well 
EPA— U.S.  Environmental  Protection  Agency 
FR— Federal  Register 
GC — Gas  Chromatography 
GC/FID— Gas  Chromatography  with  Flame 

Ionization  Detection 
GC/MS— Gas  Chromatography  with  Mass 

Spectroscopy  Detection 
GOM — Gulf  of  Mexico 
Indirect  discharger— A  facility  that 
introduces  wastewater  into  a  publicly 
owned  treatment  works 
IRF A— Initial  Regulatory  Flexibility  Analysis 
LCso  (or  LC50)— The  concentration  of  a  test 
material  that  is  lethal  to  50  percent  of  the 
test  organisms  in  a  bioassay 
mg/1 — milligrams  per  liter  MMS — 
Department  of  Interior  Minerals 
Management  Service  Nonconventional 
pollutants— Pollutants  that  have  not  been 
designated  as  either  conventional 
pollutants  or  priority  pollutants 
NOLA— National  Ocean  Industries 

Association 
NOW— Nonhazardous  Oilfield  Waste 
NPDES— The  National  Pollutant  Discharge 

Elimination  System 
NRDC— Natural  Resources  Defense  Council, 

Incorporated 
NSPS — New  source  performance  standards 
under  section  306  of  the  Clean  Water  Act 
NTT AA— National  Technology  Transfer  and 

Advancement  Act 
OBF— Oil-Based  Drilling  Fluid 
OCS — Offshore  Continental  Shelf 
0MB — Office  of  Management  and  Budget 
PAH— Polynuclear  Aromatic  Hydrocarbon 
PBMS — Performance  Based  Measurement 

System 
POTW— Publicly  Owned  Treatment  Works 

ppm — parts  f>er  million 
pp A— Pollution  Prevention  Act  of  1990 
Priority  pollutants— The  65  pollutants  and 
classes  of  pollutants  declared  toxic  under 
section  307(a)  of  the  Clean  Water  Act 
PSES— Pretreatment  standards  for  existing 
sources  of  indirect  discharges,  under 
section  307(b)  of  the  Act 
PSNS— Pretreatment  standards  for  new 
sources  of  indirect  discharges,  under 
sections  307(b)  and  (c)  of  the  Act 
RF A— Regulatory  Flexibility  Act 
RPE— Reverse  Phase  Extraction 
SBA— Small  Business  Administration 
SBF— Synthetic  Based  Drilling  Fluid 
SBF  Development  Document — Development 
Document  for  Proposed  Effluent 
Limitations  Guidelines  and  Standards  for 
Synthetic-Based  Drilling  Fluids  and  other 
Non-Aqueous  Drilling  Fluids  in  the  Oil 
and  Gas  Extraction  Point  Source  Category 
SBF  Economic  Analysis— Economic  Analysis 
of  Proposed  Effluent  Limitations 
Guidelines  and  Standards  for  Synthetic- 
Based  Drilling  Fluids  and  other  Non- 


Aqueous  Drilling  Fluids  in  the  Oil  and  Gas 
Extraction  Point  Source  Category 

SBF  Environmental  Assessment — 
Environmental  Assessment  of  Proposed 
Effluent  Limitations  Guidelines  and 
Standards  for  Synthetic-Based  Drilling 
Fluids  and  other  Non-Aqueous  Drilling 
Fluids  in  the  Oil  and  Gas  Extraction  Point 
Source  Category 

SBREFA— Small  Business  Regulatory 
Enforcement  Fairness  Act 

SEC — Security  and  Exchange  Commission 

SIC — Standard  Industrial  Classification 

SPP— Suspended  particulate  phase 

SWD — Shallow-water  development  model 
well 

SWE— Shallow-water  exploratory  model  well 

TSS— Total  Suspended  Solids 

UMRA— Unfunded  Mandates  Reform  Act 

U.S.C— United  States  Code 

WBF— Water-Based  Drilling  Fluid 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  Part  435  is  proposed 
to  be  amended  as  follows: 

PART  435— OIL  AND  GAS 
EXTRACTION  POINT  SOURCE 
CATEGORY 

1.  The  authority  citation  for  Part  435 
is  revised  to  read  as  follows: 

Authority:  (33  U.S.C  1311, 1314, 1316. 
1317, 1318. 1342  and  1361). 

Subpart  A— Offshore  Subcategory 

2.  Section  435.11  is  revised  to  read  as 
follows: 

§  435.1 1    Specialized  definitions. 
For  the  purpose  of  this  subpart: 

(a)  Except  as  provided  in  this  section, 
the  general  definitions,  abbreviations 
and  methods  of  analysis  set  forth  in  40 
CFR  part  401  shall  apply  to  this  subpart. 

(b)  The  term  average  of  daily  values 
for  30  consecutive  days  shall  be  the 
average  of  the  daily  values  obtained 
during  any  30  consecutive  day  period. 

(c)  The  term  base  fluid  retained  on 
cuttings  shall  refer  to  American 
Petroleum  Institute  Recommended 
Practice  13B-2  supplemented  with  the 
specifications,  sampling  methods,  and 
averaging  of  the  retention  values 
provided  in  appendix  7  of  40  CFR  part 
435.  subpart  A. 

(d)  The  term  biodegradation  rate  as 
applied  to  BAT  effluent  limitations  and 
NSPS  for  drilling  fluids  and  drill 
cuttings  shall  refer  to  the  test  procedure 
presented  in  appendix  4  of  40  CFR  part 
435.  subpart  A. 

(e)  The  term  daily  values  as  applied 
to  produced  water  effluent  limitations 
and  NSPS  shall  refer  to  the  daily 
measurements  used  to  assess 
compliance  with  the  maximum  for  any 
one  day. 

(f)  The  term  deck  drainage  shall  refer 
to  any  waste  resulting  from  deck 
washings,  spillage,  rainwater,  and 
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runoff  from  j  utters  and  drains  including 
drip  pans  an  1  work  areas  within 
facilities  sub  ect  to  this  subpart. 

(g)  The  ter  n  percent  degraded  at  120 
days  shall  refer  to  the  concentration 
(milligrams/kilogram  dry  sediment)  of 
the  base  flui(  in  sediment  relative  to  the 
intial  concentration  of  base  fluid  in 
sediment  at  t  le  start  of  the  test  on  day 
zero. 

(h)  The  ter  n  percent  stock  base  fluid 
degraded  at   20  days  minus  percent 
Ci6-C|g  intenal  olefin  degraded  at  120 
days  shall  no  t  be  less  than  zero  shall 
mean  that  th«i  percent  base  fluid 
degraded  at  120  days  of  any  single 
sample  of  base  fluid  shall  not  be  less 
than  the  percent  C|6-C|8  internal  olefin 
degraded  at  lj20  days  as  a  control 
standard. 

(i)  The  tern  I  development  facility  shall 
mean  any  fixdd  or  mobile  structure 
subject  to  thi!  subpart  that  is  engaged  in 
the  drilling  o  productive  wells. 

(j)  The  tern  diesel  oil  shall  refer  to  the 
grade  of  disti  late  fuel  oil,  as  specified 
in  the  Ameri0an  Society  for  Testing  and 
Materials  Standard  Specification  for 
Diesel  Fuel  0|ls  D975-91,  that  is 
typically  use^  as  the  continuous  phase 
in  conventional  oil-based  drilling  fluids. 
This  incorporation  by  reference  was 
approved  by  tpe  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  (^FR  Part  51.  Copies  may 
be  obtained  frpm  the  American  Society 
for  Testing  and  Materials,  1916  Race 
Street,  Philadelphia,  PA  19103.  Copies 
may  be  inspected  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW..  SJuite  700,  Washington,  DC. 
A  copy  may  also  be  inspected  at  EPA's 
Water  Docket  J  401  M  Street  SW., 
Washington.  u)C  20460. 

(k)  The  terra  domestic  waste  shall 
refer  to  materials  discharged  from  sinks, 
showers,  laundries,  safety  showers,  eye- 
wash stations,  hand-wash  stations,  fish 
cleaning  static  ns,  and  galleys  located 
within  facilitios  subject  to  this  subpart. 
(1)  The  term  drill  cuttings  shall  refer 
to  the  particlei  generated  by  drilling 
into  subsurface  geologic  formations  and 
carried  out  fro  tn  the  wellbore  with  the 
drilling  fluid. 

(m)  The  term  drilling  fluid  refers  to 
the  circulating  fluid  (mud)  used  in  the 
rotary  drilling  of  wells  to  clean  and 
condition  the  lole  and  to 
counterbalanc  j  formation  pressure. 
Classes  of  dril  ing  fluids  are: 

(1)  A  water-based  drilling  fluid  has 
water  or  a  water  miscible  fluid  as  the 
ise  and  the  suspending 
ids.  whether  or  not  oil  is 


continuous  p 
medium  for  s 
present. 

(2)  A  non-a 
in  which  the  c  jntinuous  phase  is  a 
water  immisci 


)le  fluid  such  as  an 


leous  drilling  fluid  is  one 


oleaginous  material  (e.g.,  mineral  oil. 
enhanced  mineral  oil.  paraffinic  oil,  or 
synthetic  material  such  as  olefins  and 
vegetable  esters). 

(3)  An  oil-based  drilling  fluid  has 
diesel  oil,  mineral  oil,  or  some  other  oil, 
but  neither  a  synthetic  material  nor 
enhanced  mineral  oil.  as  its  continuous 
phase  with  water  as  the  dispersed 
phase.  Oil-based  drilling  fluids  are  a 
subset  of  non-aqueous  drilling  fluids. 

(4)  An  enhanced  mineral  oil-based 
drilling  fluid  has  an  enhanced  mineral 
oil  as  its  continuous  phase  with  water 
as  the  dispersed  phase.  Enhanced 
mineral  oil-based  drilling  fluids  are  a 
subset  of  non-aqueous  drilling  fluids. 

(5)  A  synthetic-based  drilling  fluid 
has  a  synthetic  material  as  its 

-  continuous  phase  with  water  as  the 
dispersed  phase.  Synthetic-based 
drilling  fluids  are  a  subset  of  non- 
aqueous drilling  fluids. 

(n)  The  term  enhanced  mineral  oil  as 
applied  to  enhanced  mineral  oil-based 
drilling  fluid  means  a  petroleum 
distillate  which  has  been  highly 
purified  and  is  distinguished  from 
diesel  oil  and  conventional  mineral  oil 
in  having  a  lower  polycyclic  aromatic 
hydrocarbon  (PAH)  content.  Typically, 
conventional  mineral  oils  have  a  PAH 
content  on  the  order  of  0.35  weight 
percent  expressed  as  phenanthrene, 
whereas  enhanced  mineral  oils  typically 
have  a  PAH  content  of  0.001  or  lower 
weight  percent  PAH  expressed  as 
phenanthrene. 

(o)  The  term  exploratory  facility  shall 
mean  any  fixed  or  mobile  structure 
subject  to  this  subpart  that  is  engaged  in 
the  drilling  of  wells  to  determine  \he 
nature  of  potential  hydrocarbon 
reservoirs. 

(p)  The  term  no  discharge  of 
formation  oil  shall  mean  that  cuttings 
contaminated  with  non-aqueous  drilling 
fluids  (NAFs)  may  not  be  discharged  if 
the  NAFs  contain  formation  oil,  as 
determined  by  the  GC/MS  baseline 
method  as  defined  in  appendix  5  to  40 
CFR  part  435,  subpart  A.  to  be  applied 
before  NAFs  are  shipped  offshore  for 
use.  or  the  RPE  method  as  defined  in 
appendix  6  to  40  CFR  part  435.  subpart 
A.  to  be  applied  at  the  point  of 
discharge.  At  the  discretion  of  the 
permittee,  detection  of  formation  oil  by 
the  RPE  method  may  be  assured  by  the 
GC/MS  method,  and  the  results  of  the 
GC/MS  method  shall  supercede  those  of 
the  RPE  method. 

(q)  The  term  maximum  as  applied  to 
BAT  effluent  limitations  and  NSPS  for 
drilling  fluids  and  drill  cuttings  shall 
mean  the  maximum  concentration 
allowed  as  measured  in  any  single 
sample  of  the  barite  for  determination  of 
cadmium  and  mercury  content,  or  as 


measured  in  any  single  sample  of  base 
fluid  for  determination  of  PAH  content. 

(r)  The  term  maximum  weighted 
average  for  well  for  BAT  effluent 
limitations  and  NSPS  for  base  fluid 
retained  on  cuttings  shall  mean  the 
weighted  average  base  fluid  retention  as 
determined  by  API  RP  13B-2,  using  the 
methods  and  averaging  calculations 
presented  in  appendix  7  of  40  CFR  part 
435,  subpart  A. 

(s)  The  term  maximum  for  any  one 
day  as  applied  to  BPT,  BCT  and  BAT 
effluent  limitations  and  NSPS  for  oil 
and  grease  in  produced  water  shall 
mean  the  maximum  concentration 
allowed  as  measured  by  the  average  of 
four  grab  samples  collected  over  a  24- 
hour  period  that  are  analyzed 
separately.  Alternatively,  for  BAT  and 
NSPS  the  maximum  concentration 
allowed  may  be  determined  on  the  basis 
of  physical  composition  of  the  four  grab 
samples  prior  to  a  single  analysis. 

(t)  The  term  minimum  as  applied  to 
BAT  effluent  limitations  and  NSPS  for 
drilling  fluids  and  drill  cuttings  shall 
mean  the  minimum  96-hour  LCso  value 
allowed  as  measured  in  any  single 
sample  of  the  discharged  waste  stream. 
The  term  minimum  as  applied  to  BPT 
and  BCT  effluent  limitations  and  NSPS 
for  sanitary  wastes  shall  mean  the 
minimum  concentration  value  allowed 
as  measured  in  any  single  sample  of  the 
discharged  waste  stream. 

(u)  The  term  M9/M  shall  mean  those 
offshore  facilities  continuously  manned 
by  nine  (9)  or  fewer  persons  or  only 
intermittently  manned  by  any  number 
of  persons. 

iv)  The  term  MlO  shall  mean  those 
offshore  facilities  continuously  manned 
by  ten  (10)  or  more  persons. 

(w)  The  term  new  source  means  any 
facility  or  activity  of  this  subcategory 
that  meets  the  definition  of  "new 
source"  under  40  CFR  122.2  and  meets 
the  criteria  for  determination  of  new 
sources  under  40  CFR  122.29(b)  applied 
consistently  with  all  of  the  following 
definitions: 

(1)  The  term  water  area  as  used  in  the 
term  "site"  in  40  CFR  122.29  and  122.2 
shall  mean  the  water  area  and  ocean 
floor  beneath  any  exploratory, 
development,  or  production  facility 
where  such  facility  is  conducting  its 
exploratory,  development  or  production 
activities. 

(2)  The  term  significant  site 
preparation  work  as  used  in  40  CFR 
122.29  shall  mean  the  process  of 
surveying,  clearing  or  preparing  an  area 
of  the  ocean  floor  for  the  purpose  of 
constructing  or  placing  a  development 
or  production  facility  on  or  over  the  site. 
"New  Source"  does  not  include 
facilities  covered  by  an  existing  NPDES 
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permit  immediately  prior  to  the 
effective  date  of  these  guidelines 
pending  EPA  issuance  of  a  new  source 
NPDES  permit. 

(x)  The  term  no  discharge  of  free  oil 
shall  mean  that  waste  streams  may  not 
be  discharged  that  contain  free  oil  as 
evidenced  by  the  monitoring  method 
specified  for  that  particular  stream,  e.g., 
deck  drainage  or  miscellaneous 
discharges  cannot  be  discharged  when 
they  would  cause  a  film  or  sheen  upon 
or  discoloration  of  the  surface  of  the 
receiving  water;  drilling  fluids  or 
cuttings  may  not  be  discharged  when 
they  fail  the  static  sheen  test  defined  in 
appendix  1  to  40  CFR  part  435,  subpart 

A. 

(y)  The  term  produced  sand  shall 
refer  to  sliuried  particles  used  in 
hydraulic  fracturing,  the  acciunulated 
formation  sands  and  scales  particles 
generated  during  production.  Produced 
sand  also  includes  desander  discharge 
from  the  produced  water  waste  stream, 
and  blowdown  of  the  water  phase  from 
the  produced  water  treating  system. 

(z)  The  term  produced  water  shall 
refer  to  the  water  (brine)  brought  up 
from  the  hydrocarbon-bearing  strata 
during  the  extraction  of  oil  and  gas,  and 
can  include  formation  water,  injection 
water,  and  any  chemicals  added 
dov^mhole  or  during  the  oil/water 
separation  process. 

(aa)  The  term  production  facility  shall 
mean  any  fixed  or  mobile  structure 
subject  to  this  subpart  that  is  either 
engaged  in  well  completion  or  used  for 
active  recovery  of  hydrocarbons  from 
producing  formations. 

(bb)  The  term  sanitary  waste  shall 
refer  to  human  body  waste  discharged 
from  toilets  and  urinals  located  within 
facilities  subject  to  this  subpart. 

(cc)  The  term  sediment  toxicity  as 
applied  to  BAT  effluent  limitations  and 
NSPS  for  drilling  fluids  and  drill 
cuttings  shall  refer  to  ASTM  E1367-92: 
Standard  Guide  for  Conducting  10-day 
Static  Sediment  Toxicity  Tests  with 
Marine  and  Estuarine  Amphipods 
(Available  from  the  American  Society 
for  Testing  and  Materials,  100  Ban- 
Harbor  Drive,  West  Conshohocken.  PA, 
19428)  supplemented  with  the  sediment 


preparation  procedure  in  appendix  3  of 
40  CFRpart  435,  subpart  A. 

(dd)  The  term  static  sheen  test  shall 
refer  to  the  standard  test  procedure  that 
has  been  developed  for  this  industrial 
subcategory  for  the  purpose  of 
demonstrating  compliance  with  the 
requirement  of  no  discharge  of  free  oil. 
The  methodology  for  performing  the 
static  sheen  test  is  presented  in 
appendix  1  to  40  CFR  part  435,  subpart 
A. 

(ee)  The  term  synthetic  material  as 
applied  to  synthetic-based  drilling  fluid 
means  material  produced  by  the 
reaction  of  specific  purified  chemical 
feedstock,  as  opposed  to  the  traditional 
base  fluids  such  as  diesel  and  mineral 
oil  which  are  derived  from  crude  oil 
solely  through  physical  separation 
processes.  Physical  separation  processes 
include  fractionation  and  distillation 
and/or  minor  chemical  reactions  such  as 
cracking  and  hydro  processing.  Since 
they  are  synthesized  by  the  reaction  of 
purified  compounds,  synthetic  materials 
suitable  for  use  in  drilling  fluids  are 
typically  free  of  polycyclic  aromatic 
hydrocarbons  (PAH's)  but  are 
sometimes  found  to  contain  levels  of 
PAH  up  to  0.001  weight  percent  PAH 
expressed  as  phenanthrene.  Poly{alpha 
olefins)  and  vegetable  esters  are  two 
examples  of  synthetic  materials  suitable 
for  use  by  the  oil  and  gas  extraction 
industry  in  formulating  drilling  fluids. 
Poly(alpha  olefins)  are  synthesized  from 
the  polymerization  (dimerization, 
trimerization,  tetramerization,  and 
higher  oligomerization)  of  purified 
straight-chain  hydrocarbons  such  as  C6- 
Ci4  alpha  olefins.  Vegetable  esters  are 
synthesized  from  the  acid-catalyzed 
esterification  of  vegetable  fatty  acids 
with  various  alcohols.  The  mention  of 
these  two  branches  of  synthetic  fluid 
base  materials  is  to  provide  examples, 
and  is  not  meant  to  exclude  other 
synthetic  materials  that  are  either  in 
current  use  or  may  be  used  in  the  future. 
A  synthetic-based  drilling  fluid  may 
include  a  combination  of  synthetic 
TTifltfiridls 

(ff)  The  term  SPP  toxicity  as  applied 
to  BAT  effluent  limitations  and  NSPS 
for  drilling  fluids  and  drill  cuttings  shall 


refer  to  the  bioassay  test  procedure 
presented  in  appendix  2  of  40  CFR  part 
435,  subpart  A. 

(gg)  The  term  well  completion  fluids 
shall  refer  to  salt  solutions,  weighted 
brines,  polymers,  and  various  additives 
used  to  prevent  damage  to  the  well  bore 
during  operations  which  prepare  the 
drilled  well  for  hydrocarbon 
production. 

(hh)  The  term  well  treatment  fluids 
shall  refer  to  any  fluid  used  to  restore 
or  improve  productivity  by  chemically 
or  physically  altering  hydrocarbon- 
bearing  strata  after  a  well  has  been 
drilled. 

(ii)  The  term  workover  fluids  shall 
refer  to  salt  solutions,  weighted  brines, 
polymers,  or  other  specialty  additives 
used  in  a  producing  well  to  allow  for 
maintenance,  repair  or  abandonment 
procedures. 

(jj)  The  term  10-day  Ldo  shall  refer  to 
the  concentration  (milligrams/kilogram 
dry  sediment)  of  the  base  fluid  in 
sediment  that  is  lethal  to  50  percent  of 
the  test  organisms  exposed  to  that 
concentration  of  the  base  fluids  after  10- 
days  of  constant  exposure. 

(kk)  The  term  10-day  L^so  of  stock 
base  fluid  minus  10-day  LC50  0/C16-C18 
internal  olefin  shall  not  be  less  than 
zero  shall  mean  that  the  10-day  LC50  of 
any  single  sample  of  the  base  fluid  shall 
not  be  less  than  the  LC50  of  C16-C18 
internal  olefin  as  a  control  standard. 

(11)  The  term  96-hour  LC50  shall  refer 
to  the  concentration  (parts  per  million) 
or  percent  of  the  suspended  particulate 
phase  (SPP)  from  a  sample  that  is  lethal 
to  50  percent  of  the  test  organisms 
exposed  to  that  concentration  of  the  SPP 
after  96  hours  of  constant  exposure. 

3.  In  §  435.12  the  table  is  amended  by 
removing  the  entries  "Drilling  muds" 
and  "Drill  cuttings"  and  by  adding  new 
entries  (after  "Deck  drainage")  for 
"Water  based"  and  "Non-aqueous"  to 
read  as  follows: 

§435.12    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available  (BPT). 


BPT  Effluent  Limitations— Oil  and  Grease 

[In  milligrams  per  Irter) 


Pollutant  parameter  waste  source 


Maximum  for  any  1  day 


Average  of  values  for  30 

consecutive  days  shall  not 

exceed 


Residual  chlorine  minimum 
for  any  1  day 


Water-based: 

Drilling  fluids (') 

Drill  cuttings  V) 


V) 
V) 


r4A 

NA 
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BPT  Effluent  Limitations— Oil  and  Grease— Continued 

[In  milligrams  per  liter] 


Polii  itant  parameter  waste  source 


Average  of  values  for  30       n     .>    ■   i.i    - 
Maximum  for  any  1  day        consectitive  days  shall  not     Residua^  chtonne  minimum 

exceed  *°'  ^"y  ^  '^^ 


Non-aqueous 
Drilling 
Drill  cuttinds 


fluids 


No  discharge  No  discharge 

(') V) 


NA 
NA 


'  No  discharge  of  free  oil. 

*  •  •  •  * 

4.  In  §4  15.13  the  table  is  amended  by  revising  entry  B  under  the  entry  for  "Drilling  fluids  and  drill  cuttings" 
and  by  revisi:  ig  footnote  2  and  adding  footnotes  5-9  to  read  as  follows: 

§  435. 1 3    Effluent  limitations  guidelines  representing  the  degree  of  effluent  reduction  attainable  by  the  application  of  the  t>est  available 
technology  ecf  nomicaliy  achievable  (BAT). 

•  •  •  »  •  ~ 

BAT  Effluent  Limitations 


Waste  source 


Pollutant  parameter 


BAT  effluent  limitation 


Drilling  fluids  and  drill  cuttings 


(B)  For  fadlitiei  located  t>eyond  3  miles  from 

shore 
Water-based  drlling  fluids  and  drill  cuttings 


Non-aqueous  dniling  fluids 

Cuttings  associated  with  non-aqueous  drilling 
fluids 

Stocl(  (limitations 


Discha  ge  Limitations 


SPP  Toxicity  Minimum  96-hour  LCso  of  the  SPP  shall  be 

3%  by  volume  2. 

Free  oil No  discharge  3. 

Diesel  oil „ No  discharge. 

Mercury 1  mg/kg  dry  weight  maximum  in  the  stocl<  bar- 

ite. 
Cadmium  3  mglkg  dry  weight  maximum  in  the  stod<  bar- 

ite. 
No  discharge. 

Mercury 1  mg/lcg  dry  weight  maximum  in  the  stocl<  bar- 

ite. 

Cadmium  3  mg/l<g  dry  weight  maximum  in  the  stocl<  bar- 

ite. 

Polynudear  Aromatic  Hydrocart)ons  (PAH)  Maximum  10  ppm  »rt.  PAH  based  on  phen- 

anthrene/wt.  of  stock  base  fluid  ^. 

Sediment  Toxicity  10-day  LCso  of  stock  base  fluid  minus  10-day 

LCso  of  Ci6-Ci8  intemal  olefin  shall  not  be 
less  than  zero  *. 

Biodegradation  Rate Percent  stock  base  fluid  degraded  at  120  days 

minus  percent  Cie-Cia  intemal  olefin  de- 
graded at  120  days  shall  not  be  less  than 
zero  ^. 

Diesel  oil No  discharge. 

Formation  Oil No  discharge  ^. 

Base  fluid  retained  on  cuttings Maximum  weighted  average  for  well  shall  be 

10.2  percent  9. 


2  As  determinfd  by  the  suspended  particulate  phase  toxicity  test  (Appendix  2). 

3  As  determined  by  the  static  sheen  test  (Appendix  1). 

'  ]  '  '  •  •  •  • 

5  As  determined  by  EPA  Method  1654A:  Polynudear  Aromatic  Hydrocartion  Content  of  Oil  by  High  Performance  Liquid  Chromatography  with 
an  Ultraviolet  Detector  in  Methods  for  the  Determination  of  Diesel,  Mineral,  and  Crude  Oils  in  Offshore  Oil  and  Gas  Industry  Discharges,  EPA- 
821-R-92-008  (Incorporated  by  reference  and  available  from  National  Technical  Information  Service  (NTIS)  (703/605-6000)]. 

*As  determined  by  ASTM  £1367-92:  Standard  Guide  for  Conduding  10-day  Static  Sediment  Toxicity  Tests  with  Marine  and  Estuarine 
Amphipods  (Inccrporated  by  reference  and  available  from  the  American  Society  for  Testing  and  Materials.  100  Ban-  Harbor  Drive,  West 
Conshohocken,  PA,  19428)  supplemented  with  the  sediment  preparation  procedure  in  Appendix  3. 

^As  determined  by  the  biodegradation  test  (Appendix  4). 

8  As  determined  by  the  GC/MS  baseline  and  assurance  method  (Appendix  5),  and  by  the  RPE  method  applied  to  drilling  fluid  removed  from 
cuttings  at  pnmary  shale  shakers  (Appendix  6). 
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9  Maximum  permissible  retention  of  base  fluid  on  wet  cuttings  averaged  over  drill  intervals  using  non-aqueous  drilling  fluids  as  determined  by 
retort  method  (Appendix  7). 

5.  In  §435.14  the  table  is  amended  by  revising  entry  B  under  the  entry  for  "Drilling  fluids  and  drill  cuttings" 
to  read  as  follows: 

§  435.14    Effluent  limitations  guidelines  representing  the  degree  of  effluent  reduction  attainable  by  the  application  of  the  best 
conventional  pollutant  control  technology  (BCT). 


BCT  Effluent  Limitations 


Waste  source 


Pollutant  parameter         ^^^^^T 


Drilling  fluids  and  drill  cuttings 


(B)  For  facilities  located  beyond  3  miles  from  shore 

Water-based  drilling  fluids  and  drill  cuttings  •■'««  *"' 


Non-aqueous  drilling  fluids 

Cuttings  associated  with  non-aqueous  drilling  fluids 


_...    f>4o  discharge  2. 

No  discharge. 

Free  oil t>to  discharge*. 


2  As  determined  by  the  static  sheen  test  (Appendix  1). 
6.  In  §435.15  the  table  is  amended  by  revising  entry  B  under  the  entry  for  "Drilling  fluids  and  drill  cuttings" 
and  by  revising  footnote  2  and  adding  footnotes  5-9  to  read  as  followrs: 
§435.15    Standards  of  performance  for  new  sources  (NSPS). 


New  Source  Performance  Standards 


Waste  source 


Pollutant  parameter 


NSPS 


Drilling  fluids  and  drill  cuttings 

(B)  For  facilities  located  beyond  3  miles  from 

shore 
Water-based  drilling  fluids  and  drill  cuttings 

Non-aqueous  drilling  fluids 

Cuttings  associated  with  non-aqueous  drilling 
fluids 
Stock  Limitations 


Discharge  Limitations 


SPP  Toxicity  Minimum  96-hour  LC50  of  the  SPP  shall  be 

3%  by  volume  2. 

Free  oil No  discharge  3. 

Diesel  oil No  discharge. 

Mercury  I  nig/kg  dry  weight  maximum  in  the  stock  bar- 

ite. 
Cadmium  3  mg/kg  dry  weight  maximum  in  the  stock  bar- 

ite. 
No  discharge. 

(^gfgufy  1  mg/kg  dry  weight  maximum  in  the  stock  bar- 

ite. 

Cadmium  3  mg/kg  dry  weight  maximum  in  the  stock  bar- 

ite. 

Polynudear  Aromatic  Hydrocarbons  (PAH)  Maximum  10  ppm  wt.  PAH  based  on  phen- 

anthrene/wrt.  of  stock  base  fluid  *. 

Sediment  Toxicity  10-day  LCso  of  stock  base  flukj  minus  ICWay 

LCso  of  Ci6-Ci«  internal  olefin  shall  not  be 
less  than  zero  ". 

Bkxjearadation  Rate Percent  stock  base  fluid  degraded  at  120  days 

minus  percent  Ci6-Cit  internal  olefin  de- 
graded at  120  days  shall  not  be  less  than 
zero '. 

Diesel  oil No  discharge. 

Free  oil - No  discharge  =>. 

Formation  oil No  discharge  *.  „    ^  .■  k^ 

Base  fluid  retained  on  cuttings Maximum  weighted  average  for  well  shall  be 

•0.2  percent  9. 
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New  Source  Performance  Standards— Continued 


Waste  source 


Pollutant  parameter 


NSPS 


'As  determined  by  the  suspended  particulate  phase  toxicity  test  (Appendix  2). 
3  As  determined  by  the  static  sheen  test  (Appendix  1). 

•  •  •  •  • 

5  As  determined  by  EPA  Method  1654A:  Polynuclear  Aromatic  Hydrocart)on  Content  of  Oil  by  High  Performance  Liquid  Chromatography  with 
an  Ultraviolet  Detector  in  Methods  for  the  Determination  of  Diesel,  Mineral,  and  Crude  Oils  in  Offshore  Oil  and  Gas  Industry  Discharges,  EPA- 
821-R-92-008  [Incorporated  by  reference  and  available  from  National  Technical  Information  Service  (NTIS)  (703/605-6000)]. 

•As  determined  by  ASTM  E1367-92:  Standard  Guide  for  Conducting  10-day  Static  Sediment  Toxidty  Tests  with  Marine  and  Estuarine 
Amphipods  (Incorporated  by  reference  and  available  from  the  Amencan  Society  for  Testing  and  Materials,  100  Barr  Hartwr  Drive,  West 
Conshohocken,  PA,  19428)  supplemented  with  the  sediment  preparation  procedure  in  Appendix  3. 

^As  determined  by  the  biodegradatlon  test  (Appendix  4). 

*  As  determined  by  the  GC/MS  basekne  and  assurance  method  (Appendix  5),  and  by  the  RPE  mettiod  applied  to  drilling  fluid  removed  from 
cuttm^s  at  pnmery  shate  shakers  (Appeniiix  6). 

*  Maximum  permissible  retention  of  base  fluid  on  wet  cuttings  averaged  over  drill  intervals  using  non-aqueous  drilling  fluids  as  determined  by 
retort  methe^  (A^apen^  7). 

7.  Subpart  A  is  amended  by  adding  Appendices  3  through  7  as  follows: 

Appendix  3  to  Subpart  A  af  Part  435— Precedwre  fcr  Mixing  Base  Flui^  with  Seduaeats 

This  procedure  describes  a  rnethod  for  amending  uncoataminated  and  nontoxic  (control)  se^imeats  with  the  base  fluids  that  are 
used  to  formulate  synthetic-based  drilling  fluids  and  other  non-aqueous  drilling  fluids.  Initially,  control  sediments  shall  be  press- 
sieved  through  a  2000  micron  mesh  sieve  to  remove  large  debris.  Then  press-sieve  the  sediment  through  a  500  micron  sieve  to 
remove  indigenous  organisms  that  may  prey  on  the  test  species  or  otherwise  conibund  test  results.  Homogenize  control  sediment 
to  limit  the  effects  of  settling  that  may  have  occurred  during  storage.  Sediments  should  be  homogenized  before  density  determinations 
and  addition  df  base  fluid  to  control  sediment.  Because  base  fluids  are  strongly  hydrophobic  and  do  not  readily  mix  with  sediment, 
care  must  be  Uken  to  ensure  base  fluids  are  thoroughly  homogenized  within  the  sediment.  All  concentrations  are  weight-to-weight 
(mg  of  base  fiiid  to  kg  of  dry  control  sediment).  Sediment  and  base  fluid  mixing  should  be  accomplished  by  using  the  following 
method.  , 

1.  Determipe  the  wet  to  dry  ratio  for  the  control  sediment  by  weighing  approximately  10  g  subsamples  of  the  screened  and 
homogenized  Wet  sediment  into  tared  aluminum  weigh  pans.  Dry  sediment  at  lOS'C  for  18-24  h.  Remove  sediment  and  cool  in 
a  desiccator  uhtil  a  constant  weight  is  achieved.  Re-weigh  the  samples  to  determine  the  dry  weight  Determine  the  wet/dry  ratio 
by  dividing  th^  net  wet  weight  by  the  net  dry  weight: 


Wet  Sediment  Weight  (g) 
Dry  Sediment  Wei^t  (g) 


=  Wet  to  Dry  Ratio       [1] 


2.  Determiie  the  density  (g/mL)  of  the  wet  control  or  dilution  sediment.  This  will  be  used  to  determine  total  volume  of  wet 
sediment  needed  for  the  various  test  treatments. 


3.  To  deteftnine 
the  following 


the  amount  of  base  fluid  needed  to  obtain  a  test  concentration  of  500  mg  base  fluid  per  kg  dry  sediment  use 
„  formulas: 
Determine  ^e  amount  of  wet  sediment  required: 


Wet  Sediment        Volume  of  Sediment  Required  _    Weight  Wet  Sediment 
Density  (g/mL)  per  Concentration  (mL)        "  Required  per  Cone,  (g) 

Determine  l|ie  amount  of  dry  sediment  in  kilograms  (kg)  required  for  each  concentration: 


Mean  Wet  Sediment  Weight  (g) 
Mean  Wet  Sediment  Volume  (mL) 


=  Wet  Sediment  Density  (g/mL)        [2] 


[3] 


Wet  Sediment  per  Concentradon  (g)       1kg 


=  Dry  Weight  Sediment  (kg)       [4] 


(Mean  Wet  to  Dry  Ratio)  l(XX)g 

Finally,  determine  the  amount  of  base  fluid  required  to  spike  the  control  sediment  at  each  concentration: 

Cone.  Desired  (mg/kg)  x  Dry  Weight  Sediment  (kg)  -  Base  Fluid  Required  (mg)        [5] 

4.  For  prinary  mixing,  place  appropriate  amounts  of  weighed  base  fluid  into  stainless  mixing  bowls,  tare  the  vessel  weight,  then 
edd  sediment  md  mix  with  a  high-shear  dispersing  impeller  for  9  minutes.  The  concentration  of  base  fluid  in  sediment  from  this 
mix  ,  rather  than  the  nominal  concentration,  shall  be  used  in  calculating  LC50  values. 

5.  Tests  for  homogeneity  of  base  fluid  in  sediment  are  to  be  performed  during  the  procedure  development  phase.  Because  of 
difficulty  of  homogeneously  mixing  base  fluid  with  sediment,  it  is  important  to  demonstrate  that  the  base  fluid  is  evenly  mixed 
with  sedimentj  The  sediment  should  be  analyzed  for  total  petroleum  hydrocarbons  (TPH)  using  EPA  Methods  3550A  and  8015M, 
with  samples  aken  both  prior  to  and  after  distribution  to  replicate  test  containers.  Base-fluid  content  is  measured  as  TPH.  After 
mixing  the  sedliment,  a  minimum  of  three  replicate  sediment  samples  should  be  taken  prior  to  distribution  into  test  containers.  After 
the  test  sedimiint  is  distributed  to  test  containers,  an  additional  three  sediment  samples  should  be  taken  from  three  test  containers 
to  ensure  proper  distribution  of  base  fluid  within  test  containers.  Base-fluid  content  results  should  be  reported  within  48  hours  of 
mixing.  The  coefficient  of  variation  (CV)  for  the  replicate  samples  must  be  less  than  20%.  If  base-fluid  content  results  are  not  within 
the  20%  CV  limit,  the  test  sediment  should  be  remixed.  Tests  should  not  begin  until  the  CV  is  determined  to  be  below  the  maximum 
limit  of  20%.  During  the  test,  a  minimum  of  three  replicate  containers  should  be  sampled  to  determine  base-fluid  content  during 
each  sampling  ^riod. 
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6.  Mix  enough  sediment  in  this  way  to  allow  for  its  use  in  the  preparation  of  all  test  concentrations  and  as  a  negative  control. 
When  commencing  the  sediment  toxicity  test,  range-finding  tests  may  be  required  to  determine  the  concentrations  that  produce  a 
toxic  effect  if  these  data  are  otherwise  unavailable.  The  definitive  test  should  bracket  the  LC50,  which  is  the  desu^d  endpomt.  The 
results  for  the  base  fluids  will  be  reported  in  mg  of  base  fluid  per  kg  of  dry  sediment. 

References 

American  Society  for  Testing  and  Materials  (ASTM).  1996.  Standard  Guide  for  Collection.  Storage.  Characterization,  and  Manipulation 
nf  Sediments  for  Toxicoloaical  Testing.  ASTM  E  1391-94.  Annual  Book  of  ASTM  Standards.  Volume  11.05,  pp.  805-825.  .„     .     , 

DitsTor^  G.R°  D  W^chults  a^^  J  K  P.  Jones.  1990.  Preparation  of  benthic  substrates  for  sediment  toxicity  testmg.  Environ.  Toxicol. 

^^^SuedeK"!c."rH.  Rodgers.  Jr.  and  P.A.  Clifford.  1993.  Bioavailability  of  fluoranthene  in  freshwater  sediment  toxicity  tests.  Environ. 

^""u.S   EPa"  1994.  Methods  for  Assessing  the  Toxicity  of  Sediment-associated  Contaminants  with  Estuarine  and  Marine  Amphipods. 
EPA/600/R-94/025.  Office  of  Research  and  Development,  Washington,  DC. 

Appendix  4  to  Subpart  A  of  Part  435-J)etermination  of  Biodegradation  of  Synthetic  Base  Fluids  in  a  Solid-Phase  Test  System 

Summary  of  Method 

This  analytical  method  determines  the  biodegradation  potential  of  mineral,  paraffinic,  and  diesel  oils  as  well  as  synthetic  materials 
that  are  used  as  base  fluids  in  the  formulation  of  drilling  fiuids.  The  base  fiuids  are  mixed  with  sediment  at  an  initial  concentration 
of  500  mg/kg  dry  sediment,  and  placed  under  flowing  seawater  at  la'C.  Base  fluid  concentration  measurements  are  made  at  Days 
0,  14,  28,  56,  and  120.  This  method  uses  two  parameters,  base-fluid  content  and  redox  potential  in  both  poisoned  and  unpoisoned 
sediment,  to  assess  the  rate  of  biodegradation  of  base  fluids. 

Sample  Requirements 

1  The  exposure  system  is  a  flowing  seawater  system  providing  a  laminar  flow  over  replicate  test  containers  for  a  test  duration 
of  120  days.  For  each  base  fluid  there  are  two  treatments:  (1)  base  fluid-dosed  sediment;  and  (2)  base  fluid-dosed  sediment  poisoned 
with  biocide  (used  to  measure  the  abiotic  degradation  of  the  base  fluids).  u  »._  .        »       j t^i    v „c..~  »=v,u. 

2  To  prevent  cross-contamination,  individual  exposure  tables  should  be  used  for  each  treatment  and  control.  Exposure  tables 
should  be  constructed  of  non-contaminating  material  and  should  be  large  enough  to  hold  the  required  number  of  replicate  test  containers. 
Seawater  should  enter  one  end  of  the  table,  flow  uniformly  over  test  containers,  arid  exit  the  opposite  end  of  the  table. 

3.  Sapling  should  be  conducted  on  Days  0,  14,  58,  56,  and  120.  Sampling  consists  of  three  replicate  samples  taken  on  each 
samolina  dav  for  determination  of  redox  potential  and  base-fluid  content.      ,  ,      ,      ,  .       ..        .  »     j-  wv.  .         -.„ 

4  plr  Day  0  sapling,  all  samples  should  be  taken  from  the  initial  batch  of  test  treatment  sediment  prior  to  distribution  into 
replicate  exposure  containers.  Sufficient  test  treatment  sediment  must  be  made  for  a  minimum  of  30  replicate  samples  to  be  taken 
throughout  the  study  (see  Table  1). 

Table  i.— Replicate  Requirements  per  Treatment  and  Control  Tests 

[Replication  per  sampling  period] 


Sampling  period 


DAY  0  .... 
DAY  14  .. 
DAY  28  .. 
DAY  56  .. 
DAY  120 


Totals  Samples 


Unpoisoned  sediment 


Redox  poten- 
tial 


3 
3" 

i 
i 
i 


6 


Base-fluid 
content* 


3 
3 
3 

3 
3 


15 


Poisoned  sediment 


Redox  poten- 
tial 


3" 

i 
i 
i 


6 


Base-fluid 
Content" 


3 
3 
3 
3 
3 


15 


*  Sampling  lor  base-fluid  content  is  destmctive,  therefore  samples  must  be  taken  from  a  different  replicate  set  of  tfiree  sampling  containers  for 

^^^mSngitfleciox  potential  is  non-destructive,  therefore  samples  may  be  taken  from  the  same  replicate  set  of  three  sample  containers  for 
each  sampling  date  after  Day  0. 

Mixing  Methods 

Because  base  fluids  are  strongly  hydrophobic  and  do  not  readily  mix  with  sediments,  care  must  be  taken  to  ensure  base  fluids 
are  thoroughly  homogenized  within  the  sediment.  All  concentrations  are  weight-to-weight  (mg  of  base  fluid  to  kg  of  dry  control 
sediment).  Sediment  and  base  fluid  mixing  will  be  accomplished  by  using  the  following  method  „,Kc»™,^Uc  «f  tho  err«.npH  and 

1  Determine  the  wet  to  dry  raUo  Tor  the  control  sediment  by  weighing  approximately  10  g  subsamples  of  the  screened  arid 
homogenized  wet  sediment  into  tared  aluminum  weigh  pans.  Dry  sediment  at  105»C  for  18-24  h.  Remove  sediment  and  cool  m 
a  desiccator  until  a  constant  weight  is  achieved.  Re-weigh  the  samples  to  determine  the  dry  weight  Determine  the  wet/dry  ratio 
by  dividing  the  net  wet  weight  by  the  net  dry  weight  using  Formula  1.  This  is  required  to  determine  the  weight  of  wet  sediment 
needed  to  prepare  the  test  concentration  of  500  mg  of  base  fluid  per  kg  of  dry  sediment  (500  ppm). 


Wet  Sediment  Weight  (g) 
I>ry  Sediment  Weight  (g) 


=  Wet  to  Dry  Ratio       [1] 


2.  Determine  the  density  (g/mL)  of  the  wet  control  or  dilution  sediment.  This  will  be  used  to  determine  total  volume  of  wet 
sediment  needed  for  the  various  test  treatments. 


Mean  Wet  Sediment  Weight  (g)    ^  ^^^  ^^^^^^^  ^^^.^  ^^^^ 


[2] 


Mean  Wet  Sediment  Volume  (mL) 


3.  To  determine  the  amount  of  base  fluid  needed  to  obtain  a  test  concentraUon  of  500  mg  base  fluid  per  kg  dry  sediment  use 
the  following  formulas: 
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Determine 


Determine 


Volume  of  Sediment  Required  _    Weight  Wet  Sediment 
per  Concentration  (mL)        ~  Required  per  Cone,  (g) 

the  amount  of  dry  sediment  in  kilograms  (kg)  required  for  each  concentration: 


=  Dry  Weight  Sediment  (kg)        [4] 
( Mean  Wet  to  Dry  Ratio)  1  OOOg 

Finally,  determine  the  amount  of  base  fluid  to  provide  the  initial  test  concentration  of  500  mg/kg  dry  sediment: 
(500  mg/kg)  X  Dry  Weight  Sediment  (kg)  -  Base  Fluid  Required  (mg)       [5] 


en 


base 


4.  Based 
is  25  L.  Mixing 
of  weighed 
impeller  for  9 

5.  Secondiry 
10  minutes 

6.  Biocide 


Day 


the  required  number  (42)  and  size  (approximately  500  mL)  of  samples,  the  approximate  volume  of  sediment  needed 
should  be  performed  in  5  L  batches,  then  combined  and  remixed.  For  primary  mixing,  place  appropriate  amounts 
fluid  into  stainless  mixing  bowls,  tare  the  vessel  weight,  then  add  sediment  and  mix  with  a  high-shear  dispersing 
ninutes. 

mixing  should  be  conducted  in  a  large  container  (i.e.,  cement  mixer)  and  mixing  should  be  for  a  minimum  of 
0  samples  will  be  taken  from  this  batch  of  test  sediment, 
additions  are  to  be  mixed  after  all  other  mixing  is  complete. 


Because  ol 
evenly  mixed 
and  8015M 
TPH.  After 
to  distribution 
shall  be  taken 
should  be  re 
The  coe^icien 
20%  CV  limit 
limit  of  20%. 
each  sampling 


Base-Fluid  Content 

.difficulty  of  homogeneously  mixing  base  fluid  with  sediment,  it  is  important  to  demonstrate  that  the  base  fluid  is 

with  sediment.  The  sediment  should  be  analyzed  for  total  petroleum  hydrocarbons  (TPH)  using  EPA  Methods  3550A 

Mth  samples  taken  both  prior  to  and  after  distribution  to  replicate  test  containers.  Base-fluid  content  is  measured  as 

-o  the  25L  batch  of  sediment  test  concentration,  a  minimum  of  three  replicate  sediment  samples  will  be  taken  prior 

.nto  test  containers.  After  the  test  sediment  is  distributed  to  test  containers,  an  additional  three  sediment  samples 

from  three  test  containers  to  ensure  proper  distribution  of  base  fluid  within  test  containers.  Base-fluid  content  results 

■led  within  48  hours  of  mixing.  Measured  and  nominal  concentrations  should  be  reported  for  initial  test  concentrations. 

of  variation  (CV)  for  the  replicate  samples  must  be  less  than  20%.  If  base- fluid  content  results  are  not  within  the 

the  test  sediment  should  be  remixed.  Tests  should  not  begin  until  the  CV  is  determined  to  be  below  the  maximum 

During  the  test,  a  minimum  of  three  replicate  containers  should  be  sampled  to  determine  base-fluid  content  during 

period. 


V 

mining 


p<rted 


The 
and  salinity. 


Water  Quality  Measurements 

following  water  quality  measurements  of  the  overlying  water  should  be  taken  daily:  dissolved  oxygen  (DO),  pH,  temperature, 


1.  The 
Redox  potenti 
to  as  a 

low  concentrations 
largely  consi 

2.  The 
rt-tort  stand, 
for  Zobell's 
should  be  mon 


isti  ng 
redax 
o  le 


1.1  This 
fluids  (NAFs) 
sample  to  that 

1.2  This 
in  the  NAF 

1.3  Any 
application  anc 

1.4  The 
analysts  ex(>er)^nced 
that  uses  this 


!IS 


2.1  Analy 
crude  oil  is 
is  performed. 

2.2  A  sambi 

2.3  The  s4mf 
and  analyzing 

2.4  Quafititive 
and  Extracted  I^n 
signatures 

2.5  The 
determines  furtt 

2.6  If  cru 
NAF  spiked  wi 
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the  amount  of  wet  sediment  required: 


Wet  Sediment 
Density  (g/mL) 


[3] 


Wet  Sediment  per  Concentration  (g)      1  kg 


Measurement  of  Redox  Potential 

oxidation-reduction   (redox)  potential  of  a  sediment   is  a  quantitative  expression  of  its  oxidizing  or  reducing  tendency. 

s  expressed  as  an  Eh  value,  Eh  being  the  electron  motive  force  (in  mV)  of  an  oxidation-reduction  system  referred 

stand4rd  hydrogen  half-cell.   Positive  Eh  values  are  characteristic  of  well  oxygenated,  coarse  sediments  or  those  with  very 

of  organic  matter.  Conversely,  negative  Eh  values  occur  in  deoxygenated  sediments  rich  in  organic  matter  and 

of  fine  particles.  A  redox  profile  follows  changes  in  redox  potential  at  increasing  depths  from  the  sediment  surface. 

potential  should  be  measured  using  a  combination  platinum/reference  [Ag/AgCL]  electrode  held  in  an  adjustable 

revolution  resulting  in  a  lowering  of  the  probe  by  5  mm.  Readings  should  be  taken  after  one  minute  and  values 

solution  (g  L    I;  potassium  ferrocyanide,  1.399;  potassium  ferricyanide,  1.087;  potassium  chloride,  7.456)  and  sea  water 

tored  after  each  depth  proTile.  Actual  readings  should  be  adjusted  to  Eh  by  adding  198. 

Appen  dix  5  to  Subpart  A  of  Part  435— Determination  of  Crude  Oil  Contamination  in  Non-Aqueous  Drilling  Fluids  by  Gas 

Chromatography/Mass  Spectrometry  (GC/MS) 

1.0    Scope  and  Application 

Method  determines  crude  (formation)  oil  contamination,  or  other  petroleum  oil  contamination,  in  non-aqueous  drilling 
)y  comparing  the  gas  chromatography/mass  spectrometry  (GC/MS)  fingerprint  scan  and  extracted  ion  scans  of  the  test 

( if  an  uncontaminated  sample. 

riethod  can  be  used  for  monitoring  oil  contamination  of  NAFs  or  monitoring  oil  contamination  of  the  base  fluid  used 
foniulations. 

riodification  of  this  method  beyond  those  expressly  permitted  shall  be  considered  as  a  major  modification  subject  to 

f*  approval  of  alternative  test  procedures, 
s  chromatography/mass  spectrometry  portions  of  this  method  are  restricted  to  use  by,  or  under  the  supervision  of 

-meed  in  the  use  of  GC/MS  and  in  the  interpretation  of  gas  chromatograms  and  extracted  ion  scans.  Each  laboratory 
method  must  generate  acceptable  results  using  the  procedures  described  in  Sections  7,  9.2,  and  12  of  this  method. 


2.0    Summary  of  Method 

of  NAF  for  crude  oil  contamination  is  a  step-wise  process.  Qualitative  assessment  of  the  presence  or  absence  of 
performed  first.  If  crude  oil  is  detected  in  this  qualitative  assessment,  quantitative  analysis  of  the  crude  oil  concentration 


le  of  NAF  is  centrifuged.  to  obtain  a  solids  free  supernate. 

Jiple  to  be  tested  is  prepared  by  removing  an  aliquot  of  the  solids  free  supernate.  spiking  it  with  internal  standard, 
usmg  GC/MS  techniques.  The  components  are  separated  by  the  gas  chromatograph  and  detected  by  the  mass  spectrometer, 
ive  Identification  of  crude  oil  contamination  is  performed  by  comparing  the  Total  Ion  Chromatograph  (TIC)  scans 
n  Profile  (EIP)  scans  of  test  sample  to  that  of  uncontaminated  base  fluids,  and  examining  the  profiles  for  chromatographic 
diagnostic  of  oil  contamination. 

p^sence  or  absence  of  crude  oil  contamination  observed  in  the  hill  scan  profiles  and  selected  extracted  ion  profiles 
ler  sample  quantitation  and  reporting. 

■  oil  is  detected  in  the  qualitative  analysis,  quantitative  analysis  is  performed  by  calibrating  the  GC/MS  using  a  designated 
known  concentrations  of  a  designated  oil. 


h 
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2.7  Quality  is  assured  through  reproducible  calibration  and  testing  of  GC/MS  system  and  through  analysis  of  quality  control 
samples. 

3.0    Definitions 

3.1  A  NAF  is  one  in  which  the  continuous  phase  is  a  water  immiscible  fluid  such  as  an  oleaginous  material  (e.g..  mineral 
oil.  enhance  mineral  oil,  paraffinic  oil.  or  synthetic  material  such  as  olefins  and  vegetable  esters). 

3.2  TIC— Total  Ion  Chromatograph. 

3.3  EIP— Extracted  Ion  Profile.  ,.,...         u  j 

3.4  TCB— 1,3,5-trichlorobenzene  is  used  as  the  internal  standard  in  this  method.  .       j         .      ■      i 

3.5  SPTM— System  Performance  Test  Mix  standards  are  used  to  establish  retention  times  and  monitor  detection  levels. 

4.0    Interferences  and  Limitations 

4.1  Solvents,  reagents,  glassware,  and  other  sample  processing  hardware  may  yield  artifacts  and/or  elevated  baselines  causing 
mism^erpre^a^n^o^^c^  used  in  the  analysis  shall  be  demonstrated  to  be  free  from  interferences  by  running  method  blanks.  Specific 
selection  of  reagents  and  purification  of  solvents  by  distillation  in  all-glass  systems  may  be  required. 

4  3    Glassware  is  cleaned  by  rinsing  with  solvent  and  baking  at  400''C  for  a  minimum  of  1  hour. 

4.4  Interferences  may  vary  trom  source  to  source,  depending  on  the  diversity  of  the  sainples  being  tested.       _  . .  ,  _, 

4.5  Variations  in  and  additions  of  base  fluids  and/or  drilling  fiuid  additives  (emulsifiers,  dispersants,  fluid  loss  control  agents, 
etc.)  might  also  cause  interferences  and  misinterpretation  of  chromatograms.  ,    .     j.«       .  j  .u      j  «—,.„» 

4.6  Difference  in  light  crude  oils,  medium  crude  oils,  and  heavy  crude  oils  will  result  in  different  responses  and  thus  different 
interpretation  of  scans  and  calculated  percentages. 

5.0    Safety 

5  1  The  toxicity  or  carcinogenicity  of  each  reagent  used  in  this  method  has  not  been  precisely  determined;  however  each  chemical 
should  be  treated  as  a  potential  health  hazard.  Exposure  to  these  chemicals  should  be  reduced  to  the  lowest  possible  level. 

5.2  Unknown  samples  may  contain  high  concentration  of  volatile  toxic  compounds.  Sample  containers  should  be  opened  in  a 
hood  and  handled  with  gloves  to  prevent  exposure.  In  addition,  all  sample  preparation  should  be  conducted  in  a  hime  hood  to 

limit  the  potential  exposure  to  harmful  contaminates.  .„,      ,  .  ui     t  •.■■-.,  oof« 

5  3  ftis  method  does  not  address  all  safety  issues  associated  with  its  use.  The  laboratory  is  responsible  for  maintaining  a  sate 
work  environment  and  a  current  awareness  file  of  OSHA  regulations  regarding  the  safe  handling  of  the  chemicals  specified  in  this 
method.  A  reference  file  of  material  safety  data  sheets  (MSDSs)  should  be  available  to  all  personnel  involved  m  these  analyses. 
Additional  references  to  laboratory  safety  can  be  found  in  References  16.1  through  16.3.    ..,,.,.,  , 

5.4    NAF  base  fluids  may  cause  skin  irritation,  protective  gloves  are  recommended  while  handling  these  samples. 

6.0    Apparatus  and  Materials 
Note-  Brand  names,  suppliers,  and  part  numbers  are  for  illustrative  purposes  only.  No  endorsement  is  implied.  Equivalent  performance 
may  be  achieved  using  apparatus  and  materials  other  than  those  specified  here,  but  demonstration  of  equivalent  performance  meeUng 
the  requirements  of  this  method  is  the  responsibility  of  the  laboratory. 

6.1  Equipment  for  glassware  cleaning. 

6.1.1  Laboratory  sink  with  overhead  rume  hood.  ,  „       .  ,  .    n  j      r  ». 

6.1.2  Kiln-Capable  of  reaching  450''C  within  2  hours  and  holding  450K:  within  ±10°C,  with  temperature  controller  and  safety 
switch  (Cress  Manufacturing  Co.,  Santa  Fe  Springs,  CA  B31H  or  X31TS  or  equivalent). 

6.2  Equipment  for  sample  preparation. 

6.2.1  Laboratory  fume  nood. 

6.2.2  Analytical  balance— Capable  of  weighing  0.1  mg. 

lil.\    Disp'o^ble  pipettes— Pasteur,  150  mm  long  by  5  mm  ID  (Fisher  Scientific  13-678-6A.  or  equivalent)  baked  at  400"X:  for 

a  minimum  of  1  hour.  ,      „/      j  „  -     i  *,  lu 

6.2.3.2  Glass  volumetric  pipettes  or  gas  tight  synnges— 1.0-mL  *1%  and  0.5-mL  *1%. 

6.2.3.3  Volumetric  flasks— Glass,  class  A,  10-mL,  50-mL  and  100-mL.       ,    ,       ,       ^  ,.      . 

6  2  3  4    Sample  vials— Glass,  1-  to  3-mL  (baked  at  400"^:  for  a  minimum  of  1  hour)  with  PTFE-lmed  screw  or  crimp  cap. 

6!2.3.5  Centrifuge  and  centrifuge  tubes— Centrifuge  capable  of  10,000  rpm,  or  better,  (IntemaUonal  Equipment  Co.,  lEC  Centra 
MP4  or  equivalent)  and  50-mL  centrifuge  tubes  (Nalgene,  Ultratube,  Thin  Wall  25x89  mm.  #3410-2539). 

6.3  Gas  Chromatograph/Mass  Spectrometer  (GC/MS):  . ,  u         .         u      •.  ui    t^,  -„i;w 

6.3.1  Gas  Chromatograph— An  analytical  system  complete  with  a  temperature-programmable  gas  chromatograph  suitable  tor  split/ 
splitless  injection  and  all  required  accessories,  including  syringes,  analytical  columns,  and  gases.         ,      „  ,^        .,      .u-  u  „  ,»  ,ii:^„„^ 

6.3.1.1    Column— 30  m  (or  60  m)  x  39  0.32  mm  ID  (or  0.25  mm  ID)  Ijun  film  thickness  (or  0.25Mm  film  thickness)  silicone- 

coated  hised-silica  capillary  column  (J&W  Scientific  DB-5  or  equivalent).  •       ,„      u    t ;„„n  „i^»^„  <.nor«« 

6.3.2  Mass  Specttometer— Capable  of  scanning  from  35  to  500  amu  every  1  sec  or  less,  using  70  volts  (nommal)  electron  energy 
in  the  electron  impact  ionization  mode  (Hewlett  Packard  5970MS  or  comparable). 

6.3.3  GC/MS  interface— the  interface  is  a  capillary-direct  interface  from  the  GC  to  the  MS.  ....                   •  i 

6  3  4  Data  system— A  computer  system  must  be  interfaced  to  the  mass  spectrometer.  The  system  must  allow  the  continuous  acquisi- 
tion and  storage  on  machine-readable  media  of  all  mass  spectra  obtained  throughout  the  duration  of  the  chromatographic  prt^ram. 
The  computer  must  have  software  that  can  search  any  GC/MS  data  file  for  ions  of  a  specific  mass  and  that  can  plot  such  ion 
abundance  versus  retention  time  or  scan  number.  This  type  of  plot  is  defined  as  an  Extracted  Ion  Current  Profile  (EIP).  Software 
must  also  be  available  that  allows  integrating  the  abundance  in  any  total  ion  chromatogram  (TIC)  or  EIP  between  specified  retention 
time  or  scan-number  limits.  It  is  advisable  that  the  most  recent  version  of  the  EPA/NIST  Mass  Spectral  Library  be  available. 

7.0    Reagents  and  Standards 

7.1  Methylene  chloride— Pesticide  grade  or  eauivalent.  Used  when  necessaiy  for  sample  dilution  

7.2  Standards— Prepare  from  pure  individual  standard  materials  or  purchased  as  certified  solutions.  If  compound  purity  is  96% 
or  greater,  the  weight  may  be  used  without  correction  to  compute  the  concentration  of  Uie  standard.  »u.  ^»iiu„.i„„ 

7.2A    Cmde  Oil  Reference-Obtain  a  sample  of  a  crude  oil  with  a  known  API  gravity.  This  oil  will  be  used  m  the  calibration 

procedures^^^^^^^  Base  Fluid-Obtain  a  sample  of  clean  internal  olefin  (10)  Lab  drilling  fluid  (as  sent  from  the  supplier— has  not 
been  circulated  downhole).  This  drilling  fluid  will  be  used  in  the  calibration  procedures.  ,  ^,^  .  ,    ,  li    .j 

7  2Tlnteraa°^andard-^epare  a  0.01  g/mL  solution  of  1,3.5-trichloro'benzene  (TCB).  Dissolve  1.0  g  of  TCB  in  methylene  chloride 
and  dilute  to  volume  in  a  100-mL  volumetric  flask.  Stopper,  vortex,  and  transfer  the  solution  to  a  1 50-mL  bottle  with  PTFE-lined 
cap.  Ubel  appropriately,  and  store  at  -5»C  to  20''C  Mark  the  level  of  the  meniscus  on  the  botUe  to  detect  solvent  loss. 
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7.2.4  GC/MS  system  performance  test  mix  (SPTM)  standards — The  SPTM  standards  should  contain  octane,  decane,  dodecane, 
tetradecane,  tjtradecene,  toluene,  ethylbenzene,  1,2,4-trimethylbenzene,  1-methylnaphthalene  and  1,3-dimethylnaphthalene.  These  com- 
pounds can  he  purchased  individually  or  obtained  as  a  mixture  (i.e.  Supelco,  Catalog  No.4-7300).  Prepare  a  high  concentration  of 
the  SPTM  staidard  at  62.5  mg/mL  in  methylene  chloride.  Prepare  a  medium  concentration  SPTM  standard  at  1.25  mg/mL  by  transferring 
1.0  mL  of  the  62.5  mg/mL  solution  into  a  50  mL  volumetric  flask  and  diluting  to  the  mark  urith  methylene  chloride.  Finally,  prepare 
a  low  concen  ration  SPTM  standard  at  0.125  mg/mL  by  transferring  1.0  mL  of  the  1.25  mg/mL  solution  into  a  10-mL  volumetric 
flask  and  dilut  ng  to  the  mark  with  methylene  chloride. 

7.2.5  Cruie  oil/drilling  fluid  calibration  standards — Prepare  a  4-point  crude  oil/drilling  fluid  calibration  at  concentrations  of  0% 
(no  spike— clean  drilling  fluid),  0.5%,  1.0%,  and  2.0%  by  weight  according  to  the  procedures  outlined  below  using  the  Reference 
Crude  Oil: 

7.2.5.1  Label  4  jars  with  the  following  identification:  Jar  1— 0%Ref-IOLab,  Jar  2— 0.5%Ref-IOLab,  Jar  3— l%Ref-IOLab.  and  Jar 
4— 2%Ref-I0Lib. 

7.2.5.2  Wjigh  4,  50-g  aliquots  of  well  mixed  10  Lab  drilling  fluid  into  each  of  the  4  jars. 

7.2.5.3  Ada  Reference  Oil  at  0.5%,  1.0%,  and  2.0%  by  weight  to  jars  2,  3,  and  4  respectively.  Jar  1  will  not  be  spiked  with 
Reference  Oil  in  order  to  retain  a  "0%"  oil  concentration. 

7.2.5.4  Tl  oroughly  mix  the  contents  of  each  of  the  4  jars,  using  clean  glass  stirring  rods. 

7.2.5.5  Transfer  (weigh)  a  30-g  aliquot  from  Jar  1  to  a  labeled  centrifuge  tube.  Centrifuge  the  aliquot  for  a  minimum  of  15 
min  at  approtimately  15,000  rpm,  in  order  to  obtain  a  solids  free  supemate.  Weigh  0.5  g  of  the  supemate  directly  into  a  tared 
and  appropriately  labeled  GC  straight  vial.  Spike  the  0.5-g  supemate  with  500  \iL  of  the  O.Olg/mL  1,3,5-trichlorobenzene  internal 
standard  solution  (see  7.2.3),  cap  with  a  Teflon  lined  crimp  cap,  and  vortex  for  ca.  10  sec, 

teat  step  7.2.5.5  except  use  an  aliquot  from  Jar  2. 

at  step  7.2.5.5  except  use  an  aliquot  from  Jar  3. 

at  step  7.2.5.5  except  use  an  aliquot  from  Jar  4. 
'ese  4  crude/oil  drilling  fluid  calibration  standards  are  now  used  for  qualitative  and  quantitative  GC/MS  analysis, 
sion  and  recovery  standard  (mid  level  crude  oil/drilling  fluid  calibration  standard)— Prepare  a  mid  point  crude  oil/ 
alibration  using  lO  Lab  drilling  fluid  and  Reference  Oil  at  a  concentration  of  1.0%  by  weight.  Prepare  this  standard 
le  procedures  outlined  in  Section  7.2.5.1  through  7.2.5.5,  with  the  exception  that  only  "Jar  3"  needs  to  be  prepared, 
pike  with  internal  standard,  as  many  0.5-g  aliquots  as  needed  to  complete  the  GC/MS  analysis  (see  Section  11.6 — 
entic  samples  every  12  hours  with  precision  and  recovery  standard)  and  the  initial  demonstration  exercise  described 


7.2.5.6  R 

7.2.5.7  R 

7.2.5.8  R 

7.2.5.9  T 
7.2.6 

drilling  fluid 
according  to 
Remove  and 
bracketing  au 
in  Section  9.2 
7.2.7    Sta 


lity  of  standards  

7.2.7.1  When  not  used,  standards  are  stored  in  the  dark,  at  -5  to  -20"C  in  screw-capped  vials  with  PTFE-lined  lids.  A  mark 
is  placed  on  ttie  vial  at  the  level  of  the  solution  so  that  solvent  loss  by  evaporation  can  be  detected.  The  vial  is  brought  to  room 
temperature  prior  to  use. 

7.2.7.2  Solutions  used  for  quantitative  purposes  shall  be  analyzed  within  48  hours  of  preparation  and  on  a  monthly  basis  thereafter 
for  signs  of  degradation.  Standard  will  remain  acceptable  if  the  peak  area  remains  within  ±15%  of  the  area  obtained  in  the  initial 
analysis  of  the  {standard. 

8.0    Sample  Collection  Preservation  and  Storage 

8.1  NAF  iamples  and  base  fluid  samples  are  collected  in  lOO-to  200-mL  glass  bottles  with  PTFE-or  aluminum  foil  lined  caps. 

8.2  Samples  collected  in  the  field  will  he  stored  refrigerated  until  time  of  preparation. 

8.3  Sample  and  extract  holding  times  for  this  method  have  not  yet  been  established.  However,  based  on  tests  experience  samples 
should  be  analyzed  within  seven  to  ten  days  of  collection  and  extracts  analyzed  within  seven  days  of  preparation. 

8.4  After  completion  of  GC/MS  analysis,  extracts  should  be  refrigerated  at  ca.  4°C  until  further  notification  of  sample  disposal. 

9.0    Quality  Control 

9.1  Each  laboratory  that  uses  this  method  is  required  to  operate  a  formal  quality  assurance  program  (Reference  16.4).  The  minimum 
requirements  qf  this  program  consist  of  an  initial  demonstration  of  laboratory  capability,  and  ongoing  analysis  of  standards,  and  blanks 
as  a  test  of  csntinued  performance,  analyses  of  spiked  samples  to  assess  accuracy  and  analysis  of  duplicates  to  assess  precision. 
Laboratory  jjerFormance  is  compared  to  established  performance  criteria  to  determine  if  the  results  of  analyses  meet  the  performance 
characteristics  Of  the  method. 

9.1.1  The  analyst  shall  make  an  initial  demonstration  of  the  ability  to  generate  acceptable  accuracy  and  precision  with  this  method. 
This  ability  is  (istablished  as  described  in  Section  9.2. 

9.1.2  The  analyst  is  permitted  to  modify  this  method  to  improve  separations  or  lower  the  cost  of  measurements,  provided  all 
performance  nquirements  are  met.  Each  time  a  modification  is  made  to  the  method,  the  analyst  is  required  to  repeat  the  calibration 
(Section  10.4)  i  nd  to  repeat  the  initial  demonstration  procedure  described  in  Section  9.2. 

9.1.3  Ana  yses  of  blanks  are  required  to  demonstrate  freedom  from  contamination.  The  procedures  and  criteria  for  analysis  of 
a  blank  are  des::ribed  in  Section  9.3. 

9.1.4  An  analysis  of  a  matrix  spike  sample  is  required  to  demonstrate  method  accuracy.  The  procedure  and  QC  criteria  for 
spiking  are  des  :ribed  in  Section  9.4. 

9.1.5  Ana  ysis  of  a  duplicate  field  sample  is  required  to  demonstrate  method  precision.  The  procedure  and  QC  criteria  for  duplicates 
are  described  i  i  Section  9.5. 

9.1.6  Ana  ysis  of  a  sample  of  the  clean  NAF(s)  (as  sent  &x>m  the  supplier — has  not  been  circulated  downhole)  used  in  the  drilling 
operations  is  rtauired. 

9.1.7  The  laboratory  shall,  on  an  ongoing  basis,  demonstrate  through  calibration  verification  and  the  analysis  of  the  precision 
and  recovery  si  andard  (Siection  7.2.6)  that  the  analysis  system  is  in  control.  These  procedures  are  described  in  Section  11.6. 

9.1.8  The  laboratory  shall  maintain  records  to  define  the  quality  of  data  that  is  generated. 

9.2  Initial  precision  and  accuracy — The  initial  precision  and  recovery  test  is  performed  using  the  precision  and  recovery  standard 
(1%  by  weighl  Reference  Oil  in  10  Lab  drilling  fluid).  The  laboratory  shall  generate  acceptable  precision  and  recovery  by  performing 
the  following  q  aerations. 

9.2.1  Prep  ire  four  separate  aliquots  of  the  precision  and  recovery  standard  using  the  procedure  outlined  in  Section  7.2.6.  Analyze 
these  aliquots  using  the  procedures  outlined  in  Section  11. 

9.2.2  Using  the  results  of  the  set  of  four  analyses,  compute  the  average  recovery  [X]  in  weight  percent  and  the  standard  deviation 
of  the  recovery  (s)  for  each  sample. 

9.2.3  If  s  and  X  meet  the  acceptance  criteria  of  80%  to  110%,  system  performance  is  acceptable  and  analysis  of  samples  may 
begin.  If.  how  (ver,  s  exceeds  the  precision  limit  or  X  falls  outside  the  range  for  accuracy,  system  performance  is  unacceptable.  In 
this  event,  revi  >w  this  method,  correct  the  problem,  and  repeat  the  test. 

9.2.4  Accuracy  and  precision — The  average  percent  recovery  (P)  and  the  standard  deviation  of  the  percent  recovery  (Sp)  Express 
the  accuracy  assessment  as  a  percent  recovery  interval  from  P-2Sp  to  P+2Sp.  For  example,  if  P=90%  and  Sp=10%  for  four  analyses 
of  crude  oil  in  SJAF,  the  accuracy  interval  is  expressed  as  70%  to  110%.  Update  the  accuracy  assessment  on  a  regular  basis. 
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9.3  Blanks — Rinse  glassware  and  centrifuge  tubes  used  in  the  method  with  ca.  30  mL  of  methylene  chloride,  remove  a  0.5- 
g  aliquot  of  the  solvent,  spike  it  with  the  500  jiL  of  the  internal  standard  solution  (Section  7.2.3)  and  analyze  a  l-jiL  aliquot  of 
the  blank  sample  using  the  procedure  in  Section  11.  Oampute  results  per  Sectionl2.  ,.      .  .     „      •       ,»»    .     i        .u  i 

9.4  Matrix  spike  sample — Prepare  a  matrix  spike  sample  accordmg  to  procedure  outhned  m  Section  7.2.6.  Analyze  the  sample 
and  calculate  the  concentration  (%  oil)  in  the  drilling  fluid  and  %  recovery  of  oil  from  the  spiked  drilling  fluid  using  the  methods 

described  in  Sections  11  and  12.  .■      j   ■     c    .•       ,  o       j        i      j  j' 

9.5  Duplicates — A  duplicate  field  sample  is  prepared  according  to  procedures  outhned  in  Section  7.3  and  analyzed  according 
to  Section  11.  The  relative  percent  difference  (RPD)  of  the  calculated  concentrations  should  be  less  than  15%. 

95  1    Analyze  each  of  me  duplicates  per  the  procedure  in  Section  11  and  compute  the  results  per  Section  12. 
9  5.2    Calculate  the  reladve  percent  difference  (RPD)  between  the  two  results  per  the  following  equation: 


RPD  = 


D. -D, 


xlOO 


(D,+D2)/2 

where: 

Di  =  Concentration  of  crude  oil  in  the  sample 

Da  =  Concentration  of  crude  oil  in  the  duplicate  sample 

9.5.3    If  the  RPD  criteria  are  not  met,  the  analytical  system  shall  be  judged  to  be  out  of  control,  and  the  problem  must  be 

Immediately  identified  and  corrected  and  the  sample  batch  reanalyzed.  ,...„.       ,  „  .  .l  .  .u       i 

9.6  Preparation  of  the  clean  NAF  sample  is  performed  according  to  procedures  outlined  in  Section  7.3  except  that  the  clean 
NAF  (drilling  fluid  that  has  not  been  circulated  downhole)  is  used.  Ultimately  the  oil-equivalent  concentration  from  the  TIC  or  EIP 
signal  measured  in  the  clean  NAF  sample  will  be  subtracted  from  the  corresponding  authentic  field  samples  in  order  to  calculate 
the  true  contaminant  concentration  (%  oil)  in  the  field  samples  (see  Section  12).  ....  ,       .  •      •     j   ■ 

9.7  The  specifications  contained  in  this  method  can  be  met  if  the  apparatus  used  is  calibrated  properly,  then  maintained  in 
a  calibrated  state.  The  standards  used  for  initial  precision  and  recovery  (Section  9.2)  and  ongoing  precision  and  recovery  (Section 
11.6)  shall  be  identical,  so  that  the  most  precise  results  will  be  obtained.  The  GC/MS  instrument  will  provide  the  most  reproducible 
results  if  dedicated  to  the  setting  and  conditions  required  for  the  analyses  given  in  this  method.         ....  ,  .  .     , 

9.8  Depending  on  specific  program  requirements,  field  replicates  and  field  spikes  of  crude  oil  into  samples  may  be  required 
when  this  method  is  used  to  assess  the  precision  and  accuracy  of  the  sampling  and  sample  transporting  techniques. 

10.0    Calibration 

10.1  Establish  gas  chromatographic/mass  spectrometer  operating  conditions  given  in  Table  1  below.  Perform  the  GC/MS  system 
hardware-tune  as  outlined  bv  the  manufactiu^.  The  gas  chromatograph  is  calibrated  using  the  internal  standard  technique. 

Note:  Because  each  GC  is  slightly  different,  it  may  be  necessary  to  adjust  the  operating  conditions  (earner  gas  flow  rate  and 
column  temperature  and  temperature  program)  slightly  until  the  retention  times  in  Table  2  are  met. 

Table  1.— Gas  Chromatograph/Mass  Spectrometer  (GC/MS)  Operating  Conditions 


Parameter 


Injection  port 

Transfer  line  

Detector 

Initial  Temperature 

Initial  Time 

Ramp 

Final  Temperature 

Final  Hold  

Carrier  Gas 

Flow  rate 

Split  ratio  

Mass  range 


Setting 


2S0°C. 
280"C. 
280»C. 

5(yc. 

5  minutes. 

50  to  300°C  @  5  C  per  minute. 

aocc. 

20  minutes  or  until  all  peaks  have  eluted. 

Helium. 

As  required  for  standard  operation. 

As  required  to  meet  performance  criteria  (-1:100). 

35  to  600  amu. 


Table  2.— Approximate  Retention  Times  for  Compounds 


Compound 


Toluene 

Octane,  n-Cg  

Ethylbenzene  

1,2.4-Trimethylbenzene  .. 

Decane,  n-Cio 

TCB  (Internal  Standard) .. 

Dodecane,  n-Cu 

1-Methylnaphthalene 

1-Tetradecene 

Tetradecane,  n-Ci« 

1 ,3-Dimethylnaphthaiene 


Approximate 
Retention 

Time 
(minutes) 


5.6 
7.2 
10.3 
16.0 
16.1 
21.3 
22.9 
26.7 
28.4 
28.7 
29.7 


10.2  Internal  standard  calibration  procedure— 1,3.5-trichlorobenzene  (TCB)  has  been  shown  to  be  free  of  interferences  from  diesel 

and  crude  oils  and  is  a  suitable  internal  standard.                          ,                                          .  -    ..  .  .        .  li-  u      .    »■       .•             j 

10.3  The  system  performance  test  mix  standards  prepared  in  Section  7.2.4  are  primarily  used  to  establish  retention  times  and 

establish  qualitative  detection  limits. 
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a  500-mL  aliquot  of  the  1.25  mg/mL  SPTM  standard  writh  500  jiL  of  the  TCB  internal  standard  solution. 
1.0  (iL  of  this  spiked  SPTM  standard  onto  the  GC/MS  in  order  to  demonstrate  proper  retention  times.  For  the 
the  development  of  this  method  the  ten  compounds  in  the  mixture  had  typical  retention  times  shown  in  Table 
ion  scans  for  m/z  91  and  105  showed  a  maximum  abundance  of  400.000. 

a  500-mL  aliquot  of  the  0.125  mg/mL  SPTM  standard  with  500  (iL  of  the  TCB  internal  standard  solution. 
1.0  nL  of  this  spiked  SPTM  standard  onto  the  GC/MS  to  monitor  detectable  levels.  For  the  GC/MS  used  in  the 
this  test  all  ten  compounds  showed  a  minimum  peak  height  of  three  times  signal  to  noise.  Extracted  ion  scans 
:  05  showed  a  maximum  abundance  of  40,000. 

crude  oil/drilling  fluid  calibration  — There  are  two  methods  of  quantification:  Total  Area  Integration  (C% — C13)  and 

ion  using  m/z's  91  and  105.  The  Total  Area  Integration  method  can  be  used  as  the  primary  technique  for  quantifying 

NAFs.  The  EIP  Area  Integration  method  can  be  used  as  a  confirmatory  technique  for  NAFs.  The  EIP  Area  Integration 

be  used  as  the  primary  method  for  quantifying  oil  in  enhanced  mineral  oil  (EMO)  based  drilling  fluid.  Inject  1.0 

four  crude  oil/drilling  fluid  calibration  standards  prepared  in  Section  7.2.5  into  the  GC/MS.  The  internal  standard 

pfcroximately  21-22  minutes  after  injection.  For  the  GC/MS  used  in  the  development  of  this  method,  the  internal  standard 

J40)%  of  full  scale  at  an  abundance  of  about  3.5e+07. 

Area  Integration  Method — For  each  of  the  four  calibration  standards  obtain  the  following:  Using  a  straight  baseline 

ique,  obtain  the  total   ion  chromatogram  (TIC)  area  from  Cg  to  Ci3.  Obtain  the  TIC  area  of  the  internal  standard 

the  TCB  area  from  the  Cg — C13  area  to  obtain  the  true  Cg — Cu  area.  Using  the  Cg — Cu  and  TCB  areas,  and  known 

concentration,  generate  a  linear  regression  calibration  using  the  internal  standard  method.  The  r^  value  for  the  linear 

should  be  >  0.998.  Some  synthetic  fluids  might  have  peaks  that  elute  in  the  window  and  would  interfere  with 

this  case  the  integration  window  can  be  shifted  to  other  areas  of  scan  where  there  are  no  interfering  peaks  from 

fluid. 

Area  Integration — For  each  of  the  four  calibration  standards  generate  Extracted  Ion  Profiles  (EIPs)  for  m/z  91  and 

t  baseline  integration  techniques,  obtain  the  following  EIP  areas: 

m/z  91  integrate  the  area  under  the  curve  from  approximately  9  minutes  to  21 — 22  minutes,  just  prior  to  but  not 
internal  standard. 

m/z  105  integrate  the  area  under  the  curve  from  approximately  10.5  minutes  to  26.5  minutes, 
in  the  internal  standard  area  from  the  TCB  in  each  of  the  four  calibration  standards,  using  m/z  180. 
ng  the  EIP  areas  for  TCB,  m/z  91   and  m/zl05,  and  the  known  concentration  of  internal  standard,  generate  linear 
b^tion  curves  for  the  target  ions  91  and  105  using  the  internal  standard  method.  The  r^  value  for  the  each  of  the 
ion  curves  should  be  >  0.998. 
Sohie  base  fluids  might  produce  a  background  level  that  would  show  up  on  the  extracted  ion  profiles,  but  there  should 
I  eaks  (signal  to  noise  ratio  of  1:3)  from  the  clean  base  fluids. 
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Preparation — 
the  authentic  field  sample  (drilling  fluid)  well.  Transfer  (weigh)  a  30-g  aliquot  of  the  sample  to  a  labeled  centrifuge 


ifuge  the  aliquot  for  a  minimum  of  15  min  at  approximately  15,000  rpm,  in  order  to  obtain  a  solids  free  supemate. 
0.5  g  of  the  supemate  directly  into  a  tared  and  appropriately  labeled  GC  strai^t  vial. 

the  0.5-g  supemate  with  500  \iL  of  the  O.Olg/mL  1,3,5-trichlorobenzene  mtemal  standard  solution  (see  7.2.3),  cap 
crimp  cap,  and  vortex  for  ca.  10  sec. 
sample  is  ready  for  GC/MS  analysis. 
C  iromatography. 
sunmarizes  the  recommended  operating  conditions  for  the  GC/MS.  Retention  times  for  the  n-alkanes  obtained  under  these 
pven  in  Table  2.  Other  columns,  chromatographic  conditions,  or  detectors  may  be  used  if  initial  precision  and  accuracy 
(SM:tion  9.2)  are  met.  The  system  is  calibrated  according  to  the  procedures  outlined  in  Section  10,  and  verified  every 
ng  to  Section  11.6. 

les  should  be  prepared  (extracted)  in  a  batch  of  no  more  than  20  samples.  The  batch  should  consist  of  20  authentic 
(Section  9.3),  1  matrix  spike  sample  (9.4),  and  1  duplicate  field  sample  (9.5),  and  a  prepared  sample  of  the  corresponding 
in  the  drilling  process. 

malytical  sequence  is  run  on  the  GC/MS  where  the  3  SPTM  standards  (Section  7.2.4)  containing  internal  standard 
followed  by  analysis  of  the  four  GC/MS  cmde  oil/drilling  fluid  calibration  standards  (Section  7.2.5),  analysis  of 
spike  sample,  the  duplicate  sample,  the  clean  NAF  sample,  followed  by  the  authentic  samples. 
Samples  requiring  dilution  due  to  excessive  signal  should  be  diluted  using  methylene  chloride. 
1.0  \iL  of  the  test  sample  or  standard  into  the  GC,  using  the  conditions  in  Table  1. 
data  collection  and  the  temperature  program  at  the  time  of  injection. 
Obt^n  a  TIC  and  EIP  fingerprint  scans  of  the  sample  (Table  3). 

area  of  the  C«  to  Cu  peaks  exceeds  the  calibration  range  of  the  system,  dilute  a  fresh  aliquot  of  the  test  sample 
and  reanalyze. 
Detehnine  the  Q  to  Cn  TIC  area,  the  TCB  internal  standard  area,  and  the  areas  for  the  m/z  91  and  105  EIPs.  These 
( alculation  of  oil  concentration  in  the  samples  (see  Section  12). 


fiist, 


Table  3.— Recommended  Ion  Mass  Numbers 


Selected  ion  mass  numbers 


Corresponding  aromatic  compounds 


Typical  reten- 
tion times  (in 
minutes) 


91 


105 
156 


Methyitjenzene 

Ethylt»enzene  

1 ,4-Dimethylt>enzene 

1 ,3-Dimethylbenzene  

1,2-Dimethylbenzene  

1,3,5-Trimethylt)enzene  . 
1,2,4-Trlmethylbenzene  . 
1,2,3-Trimethylbenzene  . 
2,6-Dimethylnaphthalene 
1 ,2-Dimethylnaphthalene 


6.0 
10.3 
10.9 
10.9 
11.9 
15.1 
16.0 
17.4 
28.9 
29.4 
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Table  3.— Recommended  Ion  Mass  Numbers— Continued 

Selected  ion  mass  numbers 

Corresponding  aromatic  compounds 

Typical  reten- 
tion times  (in 
minutes) 

1 ,3-Dimethylnaphthalene 

29.7 

11.2.9  Observe  the  presence  of  peaks  in  the  EIPs  that  would  confirm  the  presence  of  any  target  aromatic  compounds.  Using 
the  EIP  areas  and  EIP  linear  regression  calibrations  compare  the  abundance  of  the  aromatic  peaks,  and  if  appropriate,  determine 
approximate  crude  oil  contamination  in  the  sample  for  each  of  the  target  ions. 

11.3  Qualitative  Identification — See  Section  17  for  schematic  flowchart. 

11.3.1  Qualitative  identification  is  accomplished  by  comparison  of  the  TIC  and  EIP  area  data  from  an  authentic  sample  to  the 
TIC  and  EIP  area  data  from  the  calibration  standards  (Section  12.4).  Crude  oil  is  identified  by  the  presence  of  Cio  to  Cu  n-alkanes 

and  corresponding  target  aromatics. 

11.3.2  Using  the  calibration  data,  establish  the  identity  of  the  Cg  to  dj  peaks  in  the  chromatogram  of  the  sample.  Using  the 

calibration  data,  establish  the  identity  of  any  target  aromatics  present  on  the  extracted  ion  scans. 

11.3.3  Crude  oil  is  not  present  in  a  detectable  amount  in  the  sample  if  there  are  no  target  aromatics  seen  on  the  extracted 
ion  scans.  The  experience  of  the  analyst  shall  weigh  heavily  in  the  determination  of  the  presence  of  peaks  at  a  signal-to-noise  ratio 

of  3  or  greater.  l  j        . 

11.3.4  If  the  chromatogram  shows  n-alkanes  from  d  to  Cu  and  target  aromatics  to  be  present,  contamination  by  crude  oil  or 
diesel  should  be  suspected  and  quantitative  analysis  should  be  determined.  If  there  are  no  n-alkanes  present  that  are  not  seen  on 
the  blank,  and  no  target  aromatics  are  seen,  the  sample  can  be  considered  to  be  free  of  contamination. 

11.4  Quantitative  Identification — 

11.4.1  Determine  the  area  of  the  peaks  from  C«  to  Ci3  as  outlined  in  the  calibration  section  (10.4.1).  If  the  area  of  the  peaks 
for  the  sample  is  greater  than  that  for  the  clean  NAF  (base  fluid)  use  the  crude  oil/drilling  fluid  calibration  TIC  linear  regression 
curve  to  determine  approximate  crude  oil  contamination. 

11.4.2  Using  the  EIPs  outlined  in  Section  10.4.2  determine  the  presence  of  any  target  aromatics.  Using  the  integration  techniques 
outlined  in  Section  10.4.2  to  obtain  the  EIP  areas  for  m/z  91  and  105.  Use  the  crude  oil/drilling  fluid  calibration  EIP  linear  regression 
curves  to  determine  approximate  crude  oil  contamination. 

11.5  Complex  Samples — 

11.5.1  The  most  common  interferences  in  the  determination  of  crude  oil  can  be  nxim  mineral  oil,  diesel  oil,  and  proprietary 

additives  in  drilling  fluids. 

11.5.2  Mineral  oil  can  typically  be  identified  by  it  lower  target  aromatic  content,  and  narrow  range  of  strong  peaks. 

11.5.3  Diesel  oil  can  typically  be  identified  "by  low  amounts  of  n-alkanes  fixjm  C7  to  C9,  and  the  absence  of  n-alkanes  greater 

than  Cjj. 

11.5.4  Crude  oils  can  usually  be  distinguished  by  the  presence  of  high  aromatics,  increased  intensities  of  C»  to  C\^  peaks,  and/ 
or  the  presence  of  higher  hydrocarbons  of  C25  and  greater  (which  may  be  difficult  to  see  in  some  synthetic  fluids  at  low  contamination 

levels). 

11.5.4.1  Oil  condensates  from  gas  wells  are  low  in  molecular  weight  and  will  normally  produce  strong  chromatographic  peaks 
in  the  CS-Cu  range.  If  a  sample  of  the  gas  condensate  crude  oil  &t)m  the  formation  is  available,  the  oil  can  be  distinguished  from 
other  potential  sources  of  contamination  by  using  it  to  prepare  a  calibration  standard. 

11.5.4.2  Asphaltene  crude  oils  with  API  gravity  <20  may  not  produce  chromatographic  peaks  strong  enough  to  show  contamination 
at  levels  of  the  calibration.  Extracted  ion  peaks  should  be  easier  to  see  than  increased  intensities  for  the  C»  to  Cu  peaks.  If  a 
sample  of  asphaltene  crude  from  the  formation  is  available,  a  calibration  standard  should  be  prepared. 

11.6  System  and  Laboratory  Performance — 

11.6.1  At  the  beginning  of  each  8-hour  shift  during  which  analyses  are  performed,  GC  crude  oil/drilling  fluid  calibration  and 
system  performance  test  mixes  are  verified.  For  these  tests,  analysis  of  the  medium-level  calibration  standard  (1-%  Reference  Oil 
in  10  Lab  drilling  fluid,  and  1.25  mg/mL  SPTM  with  internal  standard)  shall  be  used  to  verify  all  performance  criteria.  Adjustments 
and/or  re-calibration  (per  Section  10)  shall  be  performed  until  all  performance  criteria  are  met.  Only  after  all  performance  criteria 

are  met  may  samples  and  blanks  be  analyzed.  ,     ,  ,        ^  > 

11.6.2  Inject  1.0  >iL  of  the  medium-level  GC/MS  crude  oil/drilling  fluid  calibration  standard  into  the  GC  instrument  according 
to  the  procedures  in  Section  11.2.  Verify  that  the  linear  regression  curves  for  both  TIC  area  and  EIP  areas  are  still  valid  using 

this  continuing  calibration  standard. 

11.6.3  After  this  analysis  is  complete,  inject  1.0  jiL  of  the  1.25  mg/mL  SPTM  (containing  internal  standard)  into  the  GC  instrument 

and  verify  the  proper  retention  times  are  met  (see  Table  2).  ,   ,       ,^  ,  .     .    .      ,  . 

11.6.4  Retention  times — Retention  time  of  the  internal  standard.  The  absolute  retention  time  of  the  TCB  internal  standard  should 
be  within  the  range  21.0  ±  0.5  minutes.  Relative  retention  times  of  the  n-alkanes:  The  retention  times  of  the  n-alkanes  relative  to 
the  TCB  internal  standard  shall  be  similar  to  those  given  in  Table  2. 

12.0    Calculations 

The  concentration  of  oil  in  NAFs  drilling  fluids  is  computed  relative  to  peak  areas  between  Ci  and  Cu  (using  the  Total  Area 
Integration  method)  or  total  peak  areas  from  extracted  ion  profiles  (using  the  Extracted  Ion  Profile  Method).  In  either  case,  there 
is  a  measurable  amount  of  peak  area,  even  in  clean  drilling  fluid  samples,  due  to  spurious  peaks  and  electrometer  "noise"  that 
contributes  to  the  total  signal  measured  using  either  of  the  quantitation  methods.  In  this  procedure,  a  correction  for  this  signal  is 
applied,  using  the  blank  or  clean  sample  correction  technique  described  in  American  Society  for  Testing  Materials  (ASTM)  Method 
D-3328-90,  Comparison  of  Waterbome  Oil  by  Gas  Chromatography.  In  this  method,  the  "oil  equivalents"  measured  in  a  blank  sample 
by  total  area  gas  chromatography  are  subtracted  &t)m  that  determined  for  a  field  sample  to  arrive  at  the  most  accurate  measure 
of  oil  residue  in  the  authentic  sample. 

12.1  Total  Area  Integration  Method 

12.1.1  Using  Cg  to  Ci3  TIC  area,  the  TCB  area  in  the  clean  NAF  sample  and  the  TIC  linear  regression  curve,  compute  the 
oil  equivalent  concentration  of  the  Cg  to  Cu  retention  time  range  in  the  clean  NAF.  Note:  The  actual  TIC  area  of  the  C»  to  Cu 

is  equal  to  the  Cg  to  C13  area  minus  the  area  of  the  TCB.  r   u    o         /- 

12.1.2  Using  the  corresponding  information  for  the  authentic  sample,  compute  the  oil  equivalent  concentration  of  the  C»  to  Cu 

retention  time  range  in  the  authentic  sample.  .       ,„/      -n  r       j 

12.1.3  Calculate  the  concentration  (%  oil)  of  oil  in  the  sample  by  subtracting  the  oil  equivalent  concentration  (%  oil)  found 

in  the  clean  NAF  from  the  oil  equivalent  concentration  (%  oil)  found  in  the  authentic  sample. 

12.2  EIP  Area  Integration  Method  , .        ,    ,  .„.„.. 

12.2.1    Using  either  m/z  91  or  105  EIP  areas,  the  TCB  area  in  the  clean  NAF  sample,  and  the  appropriate  EIP  linear  regression 

curve,  compute  £e  oil  equivalent  concentration  of  the  in  the  clean  NAF. 
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the  corresponding  information  for  the  authentic  sample,  compute  its  oil  equivalent  concentration. 

ate  the  concentration  (%  oil)  of  oil  in  the  sample  by  subtracting  the  oil  equivalent  concentration  (%  oil)  found 

from  the  oil  equivalent  concentration  (%  oil)  found  in  the  authentic  sample. 

13.0    Method  Performance 

lication  in  this  method  are  adopted  from  EPA  Method  1663,  Differentiation  of  Diesel  and  Crude  Oil  by  GC/FID  (Reference 

laboratory  method  performance  using  an  Internal  Olefin  (10)  drilling  fluid  fortified  at  0.5%  oil  using  a  35  API  gravity 


ac  curacy 


14.0    Pollution  Prevention 

14.1    The  3(ilvent  used  in  this  method  poses  little  threat  to  the  environment  when  recycled  and  managed  properly. 


15.1  It  is 
particularly  the 
and  controlling 
is  also  required 

15.2  All  a 
be  retained  and 

15.3  For  fuhher 
is  Better.  Labor  itory 
of  Government 


94±4% 
.3%  to  102% 
difference  in  duplicate  analysis — 6.2% 


15.0    Waste  Management 

{ be  laboratory's  responsibility  to  comply  with  all  federal,  state,  and  local  regulations  governing  waste  management, 
lazardous  waste  identification  rules  and  land  disposal  restriction,  and  to  protect  the  air,  water,  and  land  by  minimizing 
all  releases  from  fume  hoods  and  bench  operations.  Compliance  with  all  sewage  discharge  f)ermits  and  regulations 


shall 


:1 


t^thentic  samples  (drilling  fluids)  failing  the  RPE  (fluorescence)  test  (indicated  by  the  presence  of  fluorescence) 
assified  as  contaminated  samples.  Treatment  and  ultimate  fate  of  these  samples  is  not  outlined  in  this  SOP. 

information  on  waste  management,  consult  "The  Waste  Management  Manual  for  Laboratory  Personnel",  and  "Less 
Chemical  Management  for  Waste  Reduction",  both  available  form  the  American  Chemical  Society's  Department 

(Relations  and  Science  Policy.  1155  16th  Street  NW,  Washington,  D.C.  20036. 
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Appendix  6 


io  Subpart  A  of  Part  435 — Reverse  Phase  Extraction  (RPE)  Method  for  Detection  of  Oil  Contamination  in  Non-Aqueous 

Drilling  Fluids  (NAF) 


1.0    Scope  and  Application 

1.1  This  method  is  used  for  determination  of  crude  or  formation  oil,  or  other  petroleum  oil  contamination,  in  non-aqueous  drilling 
fluids  (NAFs). 

1.2  This  method  is  intended  as  a  positive/negative  test  to  determine  a  presence  of  crude  oil  in  NAF  prior  to  discharging  drill 
cuttings  from  of^hore  production  platforms. 

1.3  This  method  is  for  use  m  the  Environmental  Protection  Agency's  (EPA's)  siuvey  and  monitoring  programs  under  the  Clean 
Water  Act,  including  monitoring  of  compliance  with  the  Gulf  of  Mexico  NPDES  General  Permit  for  monitoring  of  oil  contamination 
in  drilling  fluids . 

1.4  This  method  has  been  designed  to  show  positive  contamination  for  5%  of  representative  crude  oils  at  a  concentration  of 
0.1%  in  drillini ;  fluid  (vol/vol),  50%  of  representative  crude  oils  at  a  concentration  of  0.5%,  and  95%  of  representative  crude  oils 
at  a  concentratic  n  of  1%. 

1.5  Any  msdification  of  this  method,  beyond  those  expressly  permitted,  shall  be  considered  a  major  modification  subject  to 
application  and  approval  of  alternate  test  procedures  under  40  CFR  Parts  136.4  and  136.5. 

1.6  Each  Itboratory  that  uses  this  method  must  demonstrate  the  ability  to  generate  acceptable  results  using  the  procedure  in 
Section  9.2. 


2.1 
2.2 
2.3 
2.4 
2.5 


2.0    Summary  of  Method 

An  ali^ot  of  drilling  fluid  is  extracted  using  isopropyl  alcohol. 

The  mi  cture  is  allowed  to  settle  and  then  filterea  to  separate  out  residual  solids. 

An  aliq  Jot  of  the  filtered  extract  is  charged  onto  a  reverse  phase  extraction  (RPE)  cartridge. 

The  cai  tridge  is  eluted  with  isopropvl  alcohol. 

Crude  9il  contaminates  are  retained  on  the  cartridge  and  their  presence  (or  absence)  is  detected  based  on  observed  fluorescence 


using  a  black  lig  it 


3.1     A  NAT 
oil,  enhance 


4.1  Solvents 
of  reagents  and 

4.2  All  makerials 
running  laboratcry 


5.1     The 
should  be  treated 
Safety  Data  Sheets 


3.0    Definitions 

water  immiscible 


is  one  in  which  the  continuous  phase  is  a  water  immiscible  fluid  such  as  an  oleaginous  material  (e.g.,  mineral 
mi4eral  oil,  paraffinic  oil,  or  synthetic  material  such  as  olefins  and  vegetable  esters). 


4.0    Interferences 


reagents,  glassware,  and  other  sample-processing  hardware  may  yield  artifacts  that  affect  results.  Specific  selection 
(urification  of  solvents  may  be  required. 

used  in  the  analysis  shall  be  demonstrated  to  be  free  from  interferences  under  the  conditions  of  analysis  by 
reagent  blanks  as  described  in  Section  9.5. 


5.0    Safety 

toj^icity  or  carcinogenicity  of  each  reagent  used  in  this  method  has  not  been  precisely  determined;  however,  each  chemical 


as  a  potential  health  hazard.  Exposure  to  these  chemicals  should  be  reduced  to  the  lowest  possible  level.  Material 
(MSDSs)  should  be  available  for  all  reagents. 
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5.2  Isopropyl  alcohol  is  flammable  and  should  be  used  in  a  well-ventilated  area. 

5.3  Unknown  samples  may  contain  high  concentration  of  volatile  toxic  compounds.  Sample  containers  should  be  opened  in  a 
hood  and  handled  with  gloves  to  prevent  exposure.  In  addition,  all  sample  preparation  should  be  conducted  in  a  well-ventilated 
area  to  limit  the  potential  exposure  to  harmful  contaminants.  Drilling  fluid  samples  should  be  handled  with  the  same  precautions 
used  in  the  drilling  fluid  handling  areas  of  the  drilling  rig. 

5.4  This  method  does  not  address  all  safety  issues  associated  with  its  use.  The  laboratory  is  responsible  for  maintaining  a  safe 
work  environment  and  a  cuirent  awareness  flle  of  OSHA  regulations  regarding  the  safe  handling  of  the  chemicals  specified  in  this 
method.  A  reference  file  of  material  safety  data  sheets  (MSDSs)  should  be  available  to  all  personnel  involved  in  these  analyses. 
Additional  information  on  laboratory  safety  can  be  found  in  References  16.1-16.2. 

6J0    Equipment  and  Supplies 

Note:  Brand  names,  suppliers,  and  part  numbers  are  for  illustrative  purposes  only.  No  endorsement  is  implied.  Equivalent  i)erformance 
may  be  achieved  using  apparatus  and  materials  other  than  those  specified  here,  but  demonstration  of  equivalent  performance  that 
meets  the  requirements  of  tiiis  method  is  the  responsibility  of  the  laboratory. 

6.1  Sampling  equipment. 

6.1.1  Sample  collection  bottles/jars — New,  pre-cleaned  bottles/jars,  lot-certified  to  be  firee  of  artifects.  Glass  preferable,  plastic  accept- 
able, wide  mouth  approximately  1-L,  with  Teflon-lined  screw  cap. 

6.2  Eouipment  for  glassware  cleaning. 

6.2.1  Laboratory  sink. 

6.2.2  Oven— Capable  of  maintaining  a  temperature  within  ±5*  C  in  the  range  of  ieo-25e*  C. 

6.3  Equipment  for  sample  extraction. 

6.3.1  Vials— Glass,  25  mL  and  4  mL,  with  Teflon-lined  screw  caps,  baked  at  200-250°  C  for  1-h  minimum  prior  to  use. 

6.3.2  Gas-tight  syringes— Glass,  various  sizes,  8.5  mL  to  2.5  mL  tif  spiking  of  drilling  fluids  with  oils  is  to  occur). 

6.3.3  Auto  pipetters — various  sizes,  0.1  mL,  0.5  mL,  1  to  5  mL  delivery,  and  10  mL  delivery,  with  appropriate  size  disposable 
pipette  tips,  calibrated  to  within  ±0.5%. 

6.3.4  Glass  stirring  rod. 

6.3.5  Vortex  mixer. 

6.3.6  Disposable  syringes — Plastic,  5  mL. 

6.3.7  Teflon  syringe  fitter,  25-mm,  0.45^m  pore  size — Acrodisc*  CR  Teflon  (or  equivalent). 

i.3.8    Reverse  Phase  Extraction  Ci«  Cartridge— Waters  Sep-Pak*Plus,  Cu  Cartridge,  360  mg  of  sorbent  (or  efjuivalent). 

6.3.9    SPE  vacuum  manifold — Supelco  Brand,  12  unit  (or  equivalent).  Used  as  support  tor  cartridge/syringe  assembly  only.  Vacuum 

apparatus  not  required. 

6.4  Equipment  for  fluorescence  detection. 

6.4.1  Black  light— UV  Lamp,  Model  UVG  11,  Mineral  Light  Lamp,  Shortwave,  254  nm,  15  volts,  60  Hz,  0.16  amps  (or  equivalent). 

6.4.2  Black  box — cartridge  viewing  area.  A  commercially  available  ultraviolet  viewing  cabinet  with  viewing  lamp,  or  alternatively, 
a  cardboard  box  or  equivalent,  approximately  14"x7.5"x7.5"  in  size  and  painted  flat  black  inside.  Lamp  positioned  in  fitted  and 
sealed  slot  in  center  on  top  of  box.  Sample  cartridges  sit  in  a  tray,  ca.  6"  from  lamp.  Cardboard  flaps  cut  on  lop  panel  and  side 
of  front  panel  for  sample  viewing  and  sample  cartridge  introduction,  respectively. 

6.4.3  Viewing  platform  for  cartridges.  Simple  support  (hand  made  vial  tray — black  in  color)  for  cartridges  so  that  they  do  not 
move  during  the  fluorescence  testing. 

7.9    ReageatB  amd  SHaadmr4» 

7.1  Isopropyl  alcohol— 99%  purity.  .        ,    ,  .        ,         »,   -  j. 

7.2  NAT — Appropriate  NAF  as  sent  from  the  supplier  (has  not  been  circulated  downhole).  Use  the  clean  NAF  corresponding 

to  the  NAF  being  used  in  the  current  drilling  operation. 

8.8    Sample  CaHactwn,  frmurvatioa,  and  Starage 

8.1  Collect  approximately  one  liter  of  representative  sample  (NAF,  which  has  been  circulated  downhole)  in  a  glass  bottle  or 
jar.  Cover  with  a  Teflon  lined  cap.  To  allow  for  a  potential  need  to  re-analyze  and/or  re-process  the  sample,  it  is  recommended 
that  a  second  sample  aliquot  be  collected. 

8.2  Label  the  sample  appropriately. 

8.3  All  samples  must  be  refrigerated  at  0-4'C  frx)m  the  time  of  collection  until  extraction  (40  CFR  Part  136,  Table  II). 

8.4  All  samples  must  be  analyzed  within  28  days  of  the  date  and  time  of  collection  (40  CFR  Part  136,  Table  II). 

9.0    Quality  Control 

9.1  Each  laboratory  that  uses  this  method  is  required  to  operate  a  formal  quality  assurance  program  (Reference  16.3).  The  minimum 
requirements  of  this  program  consist  of  an  initial  demonstration  of  laboratory  capability,  and  ongoing  analyses  of  blanks  and  spiked 
duplicates  to  assess  accuracy  and  precision  and  to  demonstrate  continued  performance.  Each  field  sample  is  analyzed  in  duplicate 

to  demonstrate  representativeness.  ....  .     . 

9.1.1  The  analyst  shall  make  an  initial  demonstration  of  the  ability  to  generate  acceptable  accuracy  and  precision  with  this  method. 

This  ability  is  established  as  described  in  Section  9.2. 

9.1.2  Preparation  and  analysis  of  a  set  of  spiked  duplicate  samples  to  document  accuracy  and  precision.  The  procedure  for  the 
preparation  and  analysis  of  these  samples  is  described  in  Section  9.4.  .  j 

9.1.3  Analyses  of  laboratory  reagent  blanks  are  required  to  demonstrate  freedom  from  contamination.  The  procedure  and  criteria 
for  preparation  and  analysis  of  a  reagent  blank  are  described  in  Section  9.5. 

9.1.4  The  laboratory  should  maintain  records  to  define  the  quality  of  the  data  that  is  generated. 

9.1.5  Accompanying  QC  for  the  determination  of  oil  in  NAF  is  required  per  analytical  batch.  An  analytical  batch  is  a  set  of 
samples  extracted  at  the  same  time,  to  a  maximum  of  10  samples.  Each  analytical  batch  of  10  or  fewer  samples  must  be  accompanied 
by  a  laboratory  reagent  blank  (Section  9.5),,^orresponding  NAF  reference  blanks  (Section  9.6),  a  set  of  spiked  duplicate  samples 
blank  (Section  9.4),  and  duplicate  analysis  of  each  field  sample.  If  greater  than  10  samples  are  to  be  extracted  at  one  time,  the 
samples  must  be  separated  into  analytical  batches  of  10  or  fewer  samples.  ,         .      ,.        i 

9.2  Initial  demonstration  of  laboratory  capability.  To  demonstrate  the  capability  to  perform  the  test,  the  analyst  should  analyze 
two  representative  unused  drilling  fluids  (e.g..  internal  olefin-based  drilling  fluid,  vegetable  ester-based  drilling  fluid),  each  prepared 
separately  containing  0.1%,  1%,  and  2%  or  a  representative  oil.  Each  drilling  fluidyconcentration  combination  will  be  analyzed  10 
times,  and  successful  demonstration  will  yield  the  following  average  results  for  the  data  set: 


0.1%  oil 

1  %oil 

2%oil 

Detected  in  <20%  of  samples  

Detected  in  >75%  of  samples 

Detected  in  <90%  of  samples. 
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9.4    Spiked 
9.4.1     Prepa^t 
to  demonstrate 
field  NAF  samp 
will  be  spiked 


9.3    Sample  duplicates.  .         .        v        .^      .  ,    .      .     ,.  t.  i- 

9.3.1  The  ljit)oratory  must  prepare  and  analyze  (Section  11.2  and  11.4)  each  authentic  sample  m  duplicate,  from  a  given  sampling 
site  or,  if  for  con  pliance  monitoring,  from  a  given  discharge. 

9.3.2  The  diplicate  samples  must  be  compared  versus  the  prepared  corresponding  NAF  blank. 

9.3.3  Prepaie  and  analyze  the  duplicate  samples  according  to  procedures  outlined  in  Section  11. 

9.3.4  The  results  of  the  duplicate  analyses  are  acceptable  if  each  of  the  results  give  the  same  response  (fluorescence  or  no  fluores- 
cence). If  the  r(  suits  are  different,  sample  non-homogenicity  issues  may  be  a  concern.  Prepare  the  samples  again,  ensuring  a  well- 
mixed  sample  pi  ior  to  exfraction.  Analyze  the  samples  once  again.  ...  ,  ,        • 

9.3.5  If  di*rent  results  are  obtained  for  the  duplicate  a  second  time,  the  analytical  system  is  judged  to  be  out  of  control  and 
the  problem  shal :  be  identified  and  corrected,  and  the  samples  reanalyzed. 

"  "     "  "     '  duplicates — Laboratory  prepared  spiked  duplicates  are  analyzed  to  demonstrate  acceptable  accuracy  and  precision. 

ation  and  analysis  of  a  set  of  spiked  duplicate  samples  with  each  set  of  no  more  than  10  field  samples  is  required 
nethod  accuracy  and  precision  and  to  monitor  mafrix  interferences  (interferences  caused  by  the  sample  matrix).  A 
e  expected  to  contain  less  than  0.5%  crude  oil  (and  documented  to  not  fluoresce  as  part  of  the  sample  batch  analysis) 
with  1%  (by  volume)  of  suitable  reference  crude  oil  and  analyzed  as  field  samples,  as  described  in  Section  11. 
If  no  low-level  dilling  fluid  is  available,  then  the  unused  NAF  can  be  used  as  the  drilling  fluid  sample. 

9.5  Laboratdry  reagent  blanks — Laboratory  reagent  blanks  are  analyzed  to  demonstrate  freedom  from  contamination. 

9.5.1  A  reajent  blank  is  prepared  by  passing  4  mL  of  the  isopropyl  alcohol  through  a  Teflon  syringe  filter  and  collecting  the 
filtrate  in  a  4-niL  glass  vial.  A  Sep  Pak*  Ci»  carfridge  is  then  preconditioned  with  3  mL  of  isopropyl  alcohol.  A  0.5-mL  aliquot 
of  the  filtered  isopropyl  alcohol  is  added  to  the  syringe  barrel  along  with  3.0  mL  of  isopropyl  alcohol.  The  solvent  is  passed  through 
the  preconditioi ed  Sep  Pak®  carfridge.  An  additional  2-mL  of  isopropyl  alcohol  is  eluted  through  the  carfridge.  The  cartridge  is 
now  considered  the  "reagent  blank"  carfridge  and  is  ready  for  viewing  (analysis).  Check  the  reagent  blank  carfridge  under  the  black 
light  for  fluoresomce.  If  the  isopropyl  alcohol  and  filter  are  clean,  no  fluorescence  will  be  observed. 

9.5.2  If  fluorescence  is  detected  in  the  reagent  blank  carfridge,  analysis  of  the  samples  is  halted  until  the  source  of  contamination 
is  eliminated  and  a  prepared  reagent  blank  shows  no  fluorescence  under  a  black  light.  All  samples  must  be  associated  with  an 

ninated  method  blank  before  the  results  may  be  reported  for  regulatory  compliance  purposes. 

9.6  NAF  reference  blanks— NAF  reference  blanks  are  prepared  from  the  NAFs  sent  from  the  supplier  (NAF  that  has  not  been 
circulated  downl  ole)  and  used  as  the  reference  when  viewing  the  fluorescence  of  the  test  samples. 

9.6.1  A  NAF  reference  blank  is  prepared  identically  to  the  authentic  samples.  Place  a  0.1  mL  aliquot  of  the  "clean"  NAF  into 
a  25-mL  glass  "ial.  Add  10  mL  of  isopropyl  alcohol  to  the  vial.  Cap  the  vial.  Vortex  the  vial  for  approximately  10  sec.  Allow 
the  solids  to  setle  for  approximately  15  minutes.  Using  a  5-mL  syringe,  draw  up  4  mL  of  the  extract  and  filter  it  through  a  PTFE 
syringe  filter,  collecting  the  filtrate  in  a  4-mL  glass  vial.  Precondition  a  Sep  Pak®  Cis  carfridge  with  3  mL  of  isopropyl  alcohol. 
Add  a  0.5-mL  iliquot  of  the  filtered  extract  to  the  syringe  barrel  along  with  3.0  mL  of  isopropyl  alcohol.  Pass  the  exfract  and 
solvent  through  :he  preconditioned  Sep  Pak*  cartridge.  Pass  an  additional  2-mL  of  isopropyl  alcohol  through  the  cartridge.  The  carfridge 
is  now  consideiBd  the  NAF  blank  carfridge  and  is  ready  for  viewing  (analysis).  This  carfridge  is  used  as  the  reference  cartridge 
for  determining  the  absence  or  presence  of  fluorescence  in  all  authentic  drilling  fluid  samples  that  originate  from  the  same  NAF. 
That  is,  the  spicific  NAF  reference  blank  cartridge  is  put  under  the  black  light  along  with  a  prepared  carfridge  of  an  authentic 
sample  originating  from  the  same  NAF  material.  The  fluorescence  or  absence  of  fluorescence  in  the  authentic  sample  carfridge  is 
determined  relatjve  to  the  NAF  reference  carfridge. 

10.0    Calibration  and  Standardization 

10.1    Calibration  and  standardization  methods  are  not  employed  for  this  procedure. 


Brini , 
Usin5 
Usinj 


tie 


mj 


n; 


This  method 
11.1    Prepar^t 

11.1.1  ~ 
11.1.2 
11.1.3 
11.2 
11.2.1 

into  a  25-mL  via 

11.2.2  Usinj 
(IPA)  into  the  25| 

11.2.3  Cap 

11.2.4  Let 

11.2.5  Usi 

11.2.6  Filte 
labeled  4-mL  vii 

11.2.7  Dispi); 

11.2.8  ■" 
11.2.9 
11.2.10 
11.2.11 
11.2.12 

plunger  just  to 
in  a  waste  vial. 

11.2.13 
barrel  to  the  top 

11.2.14    "■ 
by  a  3.0-mL 

11.2.15 
Note:  Depress 
Collect  the  eluatt 

11.2.16 
barrel  to  the  top 

11.2.17    "■ 

11.2.18 
to  the  point 
vial. 


Usi 
Plaa 
Usii 


Atti  ic 
Cord 


Usiig 
tran  ifer 
Insi  rt 


11.0    Procedure 

is  a  screening-level  test.  Precise  and  accurate  results  can  be  obtained  only  by  strict  adherence  to  all  details. 

tion  of  the  analytical  batch. 

the  analytical  batch  of  samples  to  room  temperature. 

a  large  glass  stirring  rod,  mix  the  authentic  sample  thoroughly. 

a  large  glass  stirring  rod,  mix  the  clean  NAF  (sent  from  the  supplier)  thoroughly. 


Extrac  ion 
Usin ;  an  automatic  positive  displacement  pipetter  and  a  disposable  pipette  tip  fransfer  0.1-mL  of  the  authentic  sample 

an  automatic  pipetter  and  a  disposable  pipette  tip  dispense  a  10-mL  aliquot  of  solvent  grade  isopropyl  alcohol 
mL  vial, 
he  vial  and  vortex  the  vial  for  ca.  10-15  seconds. 

sample  extract  stand  for  approximately  5  minutes,  allowing  the  solids  to  separate. 

a  5-mL  disposable  plastic  syrinse  remove  4  mL  of  the  exfract  from  the  25-mL  vial. 

4  mL  of  extract  through  a  Teflon  syringe  filter  (25-mm  diameter,  0.45nm  pore  size),  collecting  the  filfrate  in  a 

se  of  the  PFTE  syringe  filter. 

a  black  permanent  marker,  label  a  Sep  Pak®  Cn  cartridge  with  the  sample  identification, 
the  labeled  Sep  Pak*  Cig  carfridge  onto  the  head  of  a  SPE  vacuum  manifold. 


ig  a  5-mL  disposable  plastic  syringe,  draw  up  exactly  3-mL  (afr  free)  of  isopropyl  alcohol, 
en  the  syringe  tip  to  tne  top  of  t"     " 
the  Cig  carfridge  with 


the  syringe  tip  to  tne  top  of  the  Cig  carfridge. 

ition  the  Cig  carfridge  with  the  3-mL  of  isopropyl  alcohol  by  depressing  the  plunger  slowly. 

the  point  when  no  liquid  remains  in  the  syringe  barrel.  Do  not  force  air  through  the  carfridge. 


Note:  Depress  the 
Collect  the  eluate 


Rer  love 


the  syringe  temporarily  from  the  top  of  the  carfridge,  then  remove  the  plunger,  and  finally  reattach  the  syringe 
of  the  C|g  carfridge.  ^ 

automatic  pipetters  and  disposable  pipette  tips,  transfer  0.5  mL  of  the  filtered  extract  into  the  syringe  barrel,  followed 
•  of  isopropyl  alcohol  to  the  syringe  barrel. 

the  plunger  and  slowly  depress  it  to  pass  only  the  extract  and  solvent  through  the  preconditioned  Cig  carfridge. 
plunger  just  to  the  point  when  no  liquid  remains  in  the  syringe  barrel.  Do  not  force  afr  through  the  carfridge. 
in  a  waste  vial. 

the  syringe  temporarily  from  the  top  of  the  carfridge,  then  remove  the  plunger,  and  finally  reattach  the  syringe 
of  the  Cig  carfridge. 

an  automatic  pipetter  and  disposable  pipette  tip,  fransfer  2.0  mL  of  isopropyl  alcohol  to  the  syringe  barrel, 
the  plunger  and  slowly  depress  it  to  pass  the  solvent  through  the  Cig  carfridge.  Note:  Depress  the  plunger  just 
no  liquid  remains  in  the  syringe  barrel.  Do  not  force  air  through  the  carfridge.  Collect  the  eluate  in  a  waste 
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11.2.19  Remove  the  syringe  and  labeled  Ci«  cartridge  from  the  top  of  the  SPE  vacuum  manifold. 

11.2.20  Prepare  a  reagent  Dlank  according  to  the  procedures  outhned  in  Section  9.5. 

11.2.21  Prepare  the  necessary  NAF  reference  blanks  for  each  type  of  NAF  encountered  in  the  field  samples  according  to  the 
procedures  outlined  in  Section  9.6. 

11.3  Reagent  blank  fluorescence  testing. 

11.3.1  Place  the  reagent  blank  cartridge  in  a  black  box,  under  a  black  light.  .        ,  „  .  j  .      i.    vi     i 

11.3.2  Determine  the  presence  or  absence  of  fluorescence  for  the  reagent  blank  cartridge.  If  fluorescence  is  detected  m  the  blank, 
analysis  of  the  samples  is  halted  until  the  source  of  contamination  is  eliminated  and  a  prepared  reagent  blank  shows  no  fluorescence 
under  a  black  light.  All  samples  must  be  associated  with  an  uncontaminated  method  blank  before  the  results  may  be  reported  for 
regulatory  compliance  purposes. 

11.4  Sample  fluorescence  testing. 

11.4.1  Place  the  respective  NAF  reference  blank  (Section  9.6)  onto  the  tray  inside  the  black  box. 

11.4.2  Place  the  authentic  field  sample  cartridge  (derived  from  the  same  NAF  as  the  NAF  reference  blank)  onto  the  tray,  adjacent 
and  to  the  right  of  the  NAF  reference  blank. 

11.4.3  Turn  on  the  black  light.  .....  .     v,.r.     r 

11.4.4  Observe  the  presence  or  absence  of  fluorescence  for  the  sample  cartridge  (m  right  position)  relative  to  the  NAF  reference 

11.4.5  The  presence  of  fluorescence  indicates  the  detection  of  crude  oil  contamination.  The  absence  of  fluorescence  in  the  sample 
cartridge  indicates  that  the  drilling  fluid  is  "clean". 

12.0    Data  Analysis  and  Calculations 
Specific  data  analysis  techniques  and  calculations  are  not  performed  in  this  SOP. 

13.0    Method  Performance 
This  method  was  validated  through  a  single  laboratory  study,  conducted  with  rigorous  sUtistical  experimentol  design  and  interpreUtion 
(Reference  16.4). 

14.0    Pollution  Prevention 
14.1    The  solvent  used  in  this  method  poses  little  threat  to  the  environment  when  recycled  and  managed  properly. 

15.0    Waste  Management 

15.1  It  is  the  laboratory's  responsibility  to  comply  with  all  Federal.  State,  and  local  regulations  governing  waste  management, 
particularly  the  hazardous  waste  identification  rules  and  land  disposal  restriction,  and  to  protect  the  air,  water,  and  land  by  minimizing 
and  controlling  all  releases  from  bench  operations.  Compliance  with  all  sewage  discharge  permits  and  regulations  is  also  required. 

15.2  All  authentic  samples  (drilling  fluids)  failing  the  fluorescence  test  (indicated  by  the  presence  of  fluorescence)  shall  be  retained 
and  classified  as  contaminated  samples.  Treatment  and  ultimate  fate  of  these  samples  is  not  outlined  in  this  SOP. 

15.3  For  further  information  on  waste  management,  consult  "The  Waste  Management  Manual  for  Laboratory  Personnel."  and  "Less 
is  Better:  Laboratory  Chemical  Management  for  Waste  Reduction."  both  available  from  the  American  Chemical  Society's  Department 
of  Government  Relations  and  Science  Policy,  1155  16th  Street,  NW,  Washington,  DC  20036. 
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16.2  "OSHA  Safety  and  Health  Standards,  General  Industry,"  (29  CFR  1910).  Occupational  Safety  and  Health  Administration, 

16.3  "Handbook  of  Analytical  Quality  Control  in  Water  and  Wastewater  Laboratories."  USEPA,  EMSL-Ci,  Cincinnati.  OH  45268, 

EPA-600/4-79-019,  March  1979.  ,  ,  „  „.        „  .      ,ot«7,  »j  .u  j  t     ri-.-w 

16  4  Report  of  the  Laboratory  Evaluation  of  Static  Sheen  Test  Replacements— Reverse  Phase  Extraction  (RPE)  Method  for  Detecting 
Oil  Contamination  in  Synthetic  Based  Mud  (SBM).  October  1998.  Available  horn  API,  1220  L  Street.  NW.  Washington,  DC  20005- 
4070,  202-682-8000. 

Appendix  7  to  Subpart  A  of  Part  435 — API  Recommended  Practice  13B-2 

1.  Description 

a.  This  procedure  is  specifically  intended  to  measure  the  amount  of  oleaginous  base  fluid  from  cuttings  generated  during  a  drilling 
operation.  It  is  a  retort  test  which  measures  all  oily  material  (base  fluid)  and  water  released  from  a  cuttings  sample  when  heated 

in  a  calibrated  and  properly  operating  "Retort"  instrument.  .      .u     i      -j  •  .  j       .k  .u- 

b.  In  this  retort  test  a  known  weight  of  cuttings  is  heated  in  the  retort  chamber  to  vaporize  the  liquids  associated  with  the 
sample.  The  base  fluid  and  water  vapors  are  then  condensed,  collected,  and  measured  in  a  precision  graduated  receiver. 

Note:  Obtaining  a  representative  sample  requires  special  attention  to  the  details  of  sample  handling  (location,  method,  frequency). 
The  sampling  procedure  in  a  given  area  may  be  specified  by  local  or  governmental  rules. 

2.  Equipment 

a.  Retort  instrument— The  recommended  retort  instrument  has  a  SO-cm^  volume  with  an  external  heating  jacket. 
Retort  Specifications: 

1.  Retort  assembly — retort  body,  cup  and  lid. 

(a)  Material:  303  stainless  steel  or  equivalent. 

(b)  Volume:  Retort  cup  with  lid. 
Cup  Volume:  50-cm3 
Precision:  ±0.25-cm3 

2.  Condenser— capable  of  cooling  the  oil  and  water  vapors  below  their  liquification  temperature. 

3.  Heating  jacket— nominal  350  watts. 

4.  Temperature  control— capable  of  limiting  temperature  of  retort  to  930  ±70  F  (500  ±38  C).  ,,...,,  -.u 

b.  Liquid  receiver  (lO-cm^,  20-cm3,  or  50-cm3)— the  lO-cm^  and  20-cm3  receivers  are  specially  designed  cylindrical  glassware  wiUi 
rounded  bottom  to  facilitate  cleaning  and  funnel-shaped  top  to  catch  falling  drops. 

1.  Receiver  specifications. 

Total  volume:  10-cm3  20-cm3  SO-cm' 

Precision  (0  to  100%) ±0.05cm3 ±0.05cms ±0.05cm3  nom. 

Outside  diameter 10-mm 13-mm 
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Wall  thickness 
Frequency  of 
Calibration  ... 
Scale  


gjad 


1.5±0.1mm 1.2±0.1nim  

uation  marks  (0  to  100%)  O.lOcms O.lOcm^ l.Ocm^ 

To  contain  "TC"  20»C  

cm-' cm'  cm' 


Note:  Verif  cation  of  receiver  volume.  The  receiver  volume  should  be  verified  gravimetrically.  The  procedure  and  calculations 
are  in  Par.  5. 

2.  Material-j-Pyrex*  or  equivalent  glass. 

Dalance — capable  ofweighing  2000  a  and  precision  of  O.lg. 


c.  Toploadi  ig  bal  „      „  =, 

d.  Fine  stee  wool  (No.  000) — ^for  packing  retort  body. 

e.  Thread  sealant  lubricant:  high  temperature  lubricant, 

f.  Pipe  cleaners — to  clean  condenser  and  retort  stem, 
a.  Brush — 16  clean  receivers. 

n.  Retort  spatula — to  clean  retort  cup. 
i.  Corkscrev* — to  remove  spent  steel  wool. 


e.g.  Never-Seez®  or  equivalent. 


3.  Procedure 


a.  Clean  ana  dry  the  retort  assembly  and  condenser. 

b.  Pack  the  retort  body  with  steel  wool. 

c.  Apply  luiricant/sealant  to  threads  of  retort  cup  and  retort  stem. 

d.  Weigh  arid  record  the  total  mass  of  the  retort  cup,  lid,  and  retort  body  with  steel  wool.  This  is  mass  (A),  grams. 

e.  Collect  a  jepresentative  cuttings  sample.  (See  Note  in  Par.  1) 

f.  Partially  Qllthe  retort  cup  with  cuttings  and  place  the  lid  on  the  cup. 

t,  Screw  th^  retort  cup  (with  lid)  onto  the  retort  body,  weigh  and  record  the  total  mass.  This  is  mass  (B),  grams. 
.  Attach  the  condenser.  Place  the  retort  assembly  into  the  neating  jacket. 

i.  Weigh  add  record  the  mass  of  the  clean  and  dry  liquid  receiver.  This  is  mass  (C),  grams.  Place  the  receiver  below  condenser 
outlet. 

j.  Turn  on  ti  le  retort.  Allow  it  to  run  a  minimum  of  1  hour. 

Note:  If  so  ids  boil  over  into  receiver,  the  test  must  be  rerun.  Pack  the  retort  body  with  a  greater  amount  of  steel  wool  and 
repeat  the  test. 

k.  Remove  t  le  liquid  receiver.  Allow  it  to  cool.  Record  the  volume  of  water  recovered.  This  is  (V),  cm'. 

Note:  If  an  emulsion  interface  is  present  between  the  oil  and  water  phases,  heating  the  interface  may  break  the  emulsion.  As 
a  suggestion,  rsmove  the  retort  assembly  from  the  heating  jacket  by  grasping  the  condenser.  Carefully  heat  the  receiver  along  the 
emulsion  band  by  gently  touching  the  receiver  for  short  intervals  with  the  hot  retort  assembly.  Avoid  boiling  the  liquids.  After  the 
emulsion  interface  is  broken,  allow  the  liquid  receiver  to  cool.  Read  the  water  volume  at  the  lowest  point  of  the  meniscus. 

1.  Weigh  am  I  record  the  mass  of  the  receiver  and  its  liquid  contents  (oil  plus  water).  This  is  mass  (D),  grams. 

m.  Turn  of  the  retort.  Remove  the  retort  assembly  and  condenser  &om  the  heating  jacket  and  allow  them  to  cool.  Remove  the 
condenser. 

n.  Weigh  an  d  record  the  mass  of  the  cooled  retort  assembly  without  the  condenser.  This  is  mass  (E),  grams. 

0.  Clean  the  retort  assembly  and  condenser. 

4.  Calculations 

a.  Calculate  the  mass  of  oil  (base  fluid)  from  the  cuttings  as  follows: 

1.  Mass  of  t^e  wet  cuttings  sample  (Md)  equals  the  mass  of  the  retort  assembly  (A). 

Mw  ~  B-A        (a) 

the  dry  retorted  cuttings  (Md)  equals  the  mass  of  the  cooled  retort  assembly  (E)  minus  the  mass  of  the  empty  retort 

Md  =  E-A        (b) 

the  base  fluid  (Mbf)  equals  the  mass  of  the  liquid  receiver  with  its  contents  (D)  minus  the  sum  of  the  mass  of 
(C)  and  the  mass  of  the  water  (V). 


2.  Mass  of 
assembly  (A). 


3.   Mass  of 
the  dry  receivei 


Note: 

b.  Mass  bal4nci 
The  sum  of  Mc 


The  procedu 
c.  Reportin] 
1.  Assume 

-      Z.  The 

by  the  mass  of 


wei|  h 


Mbf  =  D-(C+V)        (c) 

Assui^ing  the  density  of  water  is  1  g/cm',  the  volume  of  water  is  equivalent  to  the  mass  of  the  water, 
e  requirement: 
o.  Mbf.  and  V  should  be  within  5%  of  the  mass  of  the  wet  sample. 

(Md  +  Mbf  +  V)/M. 


0.95  to  1.05 

re  should  be  repeated  if  this  requirement  is  not  met. 
oil  from  cuttings: 

at  all  oil  recovered  is  NAF  base  fluid. 

t  percent  base  fluid  retained  on  the  cuttings  (%BF)  is  equal  to  100  times  the  mass  of  the  base  fluid  (Mbf)  divided 
I  he  wet  cuttings  sample  (Mw). 

%BF  =  (Mbf/Mw)  X  100 

3.  The  %BI '  is  determined  for  all  cuttings  wastestreams,  including  fines,  and  is  associated  with  a  respective  length  of  bole  drilled 
(L  in  feet)  and  t  it  diameter  (d  in  inches). 

4.  Any  cuttings  or  fines  that  are  retained  for  no  discharge  are  included  in  the  weighted  average  with  a  %BF  value  of  zero. 

5.  Each  cuttings  or  fines  sample  corresponds  to  a  wastestream  fraction  Xw  (unitless),  and  should  be  representative  for  a  certain 
length  of  hole  drilled  L  (feet),  using  a  drill  bit  of  a  specific  diameter  d  (inches).  The  wastestream  fraction  (Xw)  is  the  weight  of 
discharge  in  eich  stream  calculated  as  a  frtiction  of  total  cuttings  (including  fines)  discharge.  The  weighted  average  of  %BF  for  the 
entire  wastestrfam  is  equal  to  the  sum  of  %BF  times  the  wastestream  fraction  (Xw)  times  the  length  of  hole  (L)  at  given  diameter 
times  the  squate  of  the  diameter  (d^)  divided  by  the  sum  of  the  wastestream  fraction  (Xw)  times  the  length  of  the  hole  (L)  at  given 
a  diameter  times  the  square  of  the  diameter  (d^). 

Weighted  average  of  %BF  =  I  (%BF  X  X*  X  L  x  d'VL  (  Xw  X  L  X  d^) 
5.  Verification  of  Liquid  Receiver  Volume 

iure  is  used  to  verify  that  the  liquid  receiver  meets  specifications  stated  in  Par.  2b. 


procsd 


a.  This  , 

b.  Equipment 

1.  Distilled 

2.  Glass  th 


(vater. 
eiTOometer — to  measure  ambient  temperature  ±0.1°F  (±0.1*^). 


8. 
or 
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3.  Toploading  balance— precision  of  0.1  g. 

4.  Syringe  or  pipette — lO-cm^  or  larger. 

c.  ProccQure '. 

1.  Allow  receiver  and  distilled  water  to  reach  ambient  temperature.  Record  temperature. 

2.  Place  the  clean,  empty  receiver  with  its  base  on  the  balance  and  tare  to  zero. 

3.  While  the  receiver  is  on  the  balance,  fill  it  to  the  various  graduation  marks  (2,  4,  6,  8,  10-cm'  for  the  lO-cm^  receiver.  4, 
12,  16,  20-cm'  for  the  20-cm^,  and  10,  20,  30,  40,  and  SO-cm^  for  the  SO-cm^  receiver)  with  distilled  water.  Using  a  pipette 
syringe,  carefully  fill  the  receiver  to  the  desired  graduation  mark  without  leaving  water  droplets  on  the  walls  of  the  receiver. 

4.  Record  weights  for  the  incremental  volumes,  IV,  ofwater  at  the  specific  graduation  marks,  Wiv.  grams. 

d.  Calculation:  ,  _  ,^, 

1.  Calculate  volume  of  the  receiver  at  each  mark,  Vmark.  using  density  of  water  Table  1. 

Vmark  =  (W,v.  gMDensity  of  Water,  g/cm»)        (a) 

Table  1  .—Density  of  Water 


»F 

»c 

Density,  g/cm^ 

59  0    « " 

15.0 
15.5 
16.0 
16.5 
17.0 
17.5 
18.0 
18.5 
19.0 
19.5 
20.0 
20.5 
21.0 
21.5 
22.0 
22^ 
23.0 
23.5 
24.0 
24.5 
25.0 
25.5 
26.0 
26.5 
27.0 
27.5 
28.0 
28.5 
29.0 
29.5 
30.0 
30.5 
31.0 
31.5 
32.0 
32.5 
33.0 
33.5 
34.0 
34.5 
35.0 

0.9991 

59  9  „ 

0.9991 

60.8 

0.9990 

61.7  ^ 

0.9989 

62  6  

0.9988 

63  5 „ 

0.9987 

64  4  

0.9986 

0.9985 

66^ 

0.9984 

671            _ _ 

0.9983 

68.0  - „ : - 

689  

0.9982 
0.9981 

CQ  O 

0.9980 

0.9979 

71,6 ~ » 

YZJS   •••      "••• 

0.9977 
0.9976 

73.4 

0.9975 

j^^ 

0.9974 

JS2 

0.9973 

761   „ 

0.9971 

77.0 ~ 

77  9               

0.9970 
0.9969 

788   ~ 

0.9968 

79  7       ^ 

0.9966 

80.6  - 

81 5    

0.9965 
0.9964 

82  4 

0.9962 

83  3             

0.9961 

84.2      ; 

0.9959 

85.1  „.. - 

86.0 ~ 

86  9        „ - 

0.9958 
0.9956 
0.9955 

87.8  ~ - 

88.7 

89  6              

0.9953 
0.9952 
0.9950 

905   „ „ 

0.9949 

91 4     

0.9947 

92  3              

0.9945 

93.2 

0.9944 

94 1                 

0.9942 

95  0      

0.9940 

Addendum  A — Sampling  of  Cuttings  Discharge  Streams  for  Use  With  API  Recommended  Practice  13B-2 

Sampling  Locations 

1.  Each  individual  discharge  stream  should  be  sampled  and  tested.  These  may  include  the  discharge  streams  from  the  primary 
shakers,  the  secondary  shakers,  and  any  other  cuttings  separation  device,  such  as  a  centrifuge,  whose  discharge  is  dumped  directly 
to  the  environment.  The  weight  of  discharge  in  each  stream  should  be  measured  and  calculated  as  a  fraction  of  total  cuttings  discharge, 
Xw.  The  wastestream  fraction,  Xw,  is  used  in  the  weighted  average  percent  base  fluid  in  cuttings.  Each  sample  should  report  the 
respective  linear  feet  of  hole  drilled  represented  by  this  sample  (L  in  feet),  and  the  drill  bit  diameter  (d  in  inches). 

2.  It  is  essential  that  the  samples  be  representative  ot  the  discharge  stream.  Sampling  should  be  conducted  to  avoid  the  serious 
consequences  of  error,  i.e.,  bias  or  inaccuracy.  They  should  be  caught  near  the  point  of  origin  and  before  the  solids  and  liquid 
fractions  of  the  stream  have  a  chance  to  separate  from  one  another.  For  example,  shaker  samples  should  be  taken  as  the  cuttings 
are  coming  off  the  shaker  and  not  from  of  a  holding  container  downstream  where  separation  of  larger  particles  fix)m  the  liquid 

C&Il  t&lC6  DlflCC 

3.  A  simple  schematic  diagram  of  the  solids  control  system  being  used  shall  be  provided  indicating  where  the  samples  were 
taken. 

Sample  Size  and  Handling 
1.  The  sample  size  should  be  about  one  quart  (or  liter).  A  viscosity  cup  is  a  suitable  and  usually  available  container  for  catching 
the  sample.  The  sample  can  be  transferred  to  a  quart  jar  if  the  retort  measurement  is  not  going  to  be  made  immediately.  Mark 
the  container  to  clearly  identify  each  sample. 
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2.   Before 
of  a  jar.  The 
should  be  run 
percent  syntheli 
test  may  be 


pouring  sample  into  retort  cup,  it  should  be  made  homogeneous  by  gentle  mixing  such  as  hand  stirring  or  shaking 

bottom  of  the  container  should  be  examined  to  be  sure  that  solids  are  not  sticking  to  it.  For  best  results,  the  sample 

mmediately  after  stirring  and  no  more  than  two  hours  after  catching  the  sample.  Do  not  discard  sample  before  weight 

c  has  been  calculated  and  results  are  within  prescribed  limits  noted  in  the  analytical  method.  Rerunning  the  retort 


nee  (ssary. 


3.  Samples 
the  actual  dept 
not  be  taken  at 

4.  During 
caught  for  ever) 


Type  of  Sample  and  Sampling  Frequency 

should  represent  steady  state  drilling  operations  after  obtaining  bottoms-up.  They  should  be  time  lagged  to  obtain 
I  of  origin  of  the  formation  cuttings  rather  than  the  drilling  depth  at  the  time  the  sample  was  caught.  Samples  should 
my  time  when  there  are  not  newly  generated  formation  cuttings  in  the  discharge  stream. 

rilling  operations,  at  least  one  sample  per  day  should  be  caught  and  tested.  In  fast  drilling,  a  sample  should  be 
500  feet  of  hole  drilled  up  to  a  maximum  of  three  samples  per  day. 


(t: 


Subpart  D— Coastal  Sutx:ategory 

8.  Section  4  15.41  is  revised  to  read  as 
follows: 

§  435.41    Spectalized  definitions. 

For  the  puqjose  of  this  subpart: 

(a)  Except  a$  provided  in  this  section, 
the  general  de  initions,  abbreviations 
and  methods  (  f  analysis  set  forth  in  40 
CFR  part  401  s  hall  apply  to  this  subpart. 

(b)  The  term  average  of  daily  values 
for  30  conseci  tive  days  shall  be  the 
average  of  the  daily  values  obtained 
during  any  30  consecutive  day  period. 

(c)  The  term  base  fluid  retained  on 
cuttings  shall  "efer  to  American 
Petroleum  Ins  itute  Recommended 
Practice  13B-: :  supplemented  with  the 
specifications,  sampling  methods,  and 
averaging  of  tlie  retention  values 
provided  in  A  jpendix  7  of  49  CFR  part 
435,  subpart  /  . 

(d)  The  tern  biodegradation  rate  as 
applied  to  BAT  effluent  limitations  and 
NSPS  for  drill  ng  fluids  and  drill 
cuttings  shall  -efer  to  the  test  procedure 
presented  in  a  jpendix  4  of  40  CFR  part 
435,  subpart  /  . 

(e)  The  tem^  Cook  Inlet  refers  to 
coastal  locatidns  north  of  the  line 
between  Cape  Douglas  on  the  West  and 
Port  Chatham  on  the  east. 

(f)  The  term  daily  values  as  applied  to 
produced  wat  tr  effluent  limitations  and 
NSPS  shall  re:  er  to  the  daily 
measurements  used  to  assess 
compliance  w  th  the  maximum  for  any 
one  dav. 

(g)  The  term  deck  drainage  shall  refer 
to  any  waste  r  ssulting  from  deck 
washings,  spil  lage,  rainwater,  and 
runoff  from  gv  tters  and  drains  including 
drip  pans  and  work  areas  within 
facilities  subj(ct  to  this  subpart. 

(h)  The  tern  I  percent  degraded  at  120 
days  shall  ref(  r  to  the  concentration 
(milligrams/k  logram  dry  sediment)  of 
the  base  fluid  in  sediment  relative  to  the 
initial  concen  ration  of  base  fluid  in 
sediment  at  the  start  of  the  test  on  day 
zero.  * 

(i)  The  term  percent  stock  base  fluid 
degraded  at  120  days  minus  percent 
C16-C18  intern  li  olefin  degraded  at  120 
days  shall  nol  be  less  than  zero  shall 
mean  that  the  percent  base  fluid 


degraded  at  120  days  of  any  single 
sample  of  base  fluid  shall  not  be  less 
than  the  percent  C16-C18  internal  olefin 
degraded  at  120  days  as  a  control 
standard. 

(j)  The  term  development  facility  sh&ll 
mean  any  fixed  or  mobile  structure 
subject  to  this  subpart  that  is  engaged  in 
the  drilling  of  productive  wells. 

(k)  The  term  dewatering  effluent 
means  wastewater  from  drilling  fluids 
and  drill  cuttings  dewatering  activities 
(including  but  not  limited  to  reserve  pits 
or  other  tanks  or  vessels,  and  chemical 
or  mechanical  treatment  occurring 
during  the  drilling  solids  separation/ 
recycle/disposal  process). 

(1)  The  term  diesel  oil  shall  refer  to  the 
grade  of  distillate  fuel  oil,  as  specified 
in  the  American  Society  for  Testing  and 
Materials  Standard  Specification  for 
Diesel  Fuel  Oils  D975-91,  that  is 
typically  used  as  the  continuous  phase 
in  conventional  oil-based  drilling  fluids. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  American  Society 
for  Testing  and  Materials,  1916  Race 
Street,  Philadelphia,  PA  19103.  Copies 
may  be  inspected  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW,  Suite  700,  Washington,  DC. 
A  copy  may  also  be  inspected  at  EPA's 
Water  Docket,  401  M  Street  SW.. 
Washington,  DC  20460. 

(m)  The  term  domestic  waste  shall 
refer  to  materials  discharged  from  sinks, 
showers,  laundries,  safety  showers,  eye- 
wash stations,  hand-wash  stations,  fish 
cleaning  stations,  and  galleys  located 
within  facihties  subject  to  this  subpart. 

(n)  The  term  drill  cuttings  shall  refer 
to  the  particles  generated  by  drilling 
into  subsurface  geologic  formations  and 
carried  out  from  the  wellbore  with  the 
drilling  fluid. 

(0)  The  term  drilling  fluid  refers  to  the 
circulating  fluid  (mud)  used  in  the 
rotary  drilling  of  wells  to  clean  and 
condition  the  hole  and  to 
counterbalance  formation  pressure. 
Classes  of  drilling  fluids  are: 

(1)  A  water-based  drilling  fluid  has 
water  or  a  water  miscible  fluid  as  the 


continuous  phase  and  the  suspending 
medium  for  solids,  whether  or  not  oil  is 
present. 

(2)  A  non-aqueous  drilling  fluid  is  one 
in  which  the  continuous  phase  is  a 
water  immiscible  fluid  such  as  an 
oleaginous  material  (e.g.,  mineral  oil, 
enhanced  mineral  oil,  paraffinic  oil,  or 
synthetic  material  such  as  olefins  and 
vegetable  esters). 

(3)  An  oil-based  drilling  fluid  has 
diesel  oil,  mineral  oil,  or  some  other  oil, 
but  neither  a  synthetic  material  nor 
enhanced  mineral  oil,  as  its  continuous 
phase  with  water  as  the  dispersed 
phase.  Oil-based  drilling  fluids  are  a 
subset  of  non-aqueous  drilling  fluids. 

(4)  An  enhanced  mineral  oil-based 
drilling  fluid  has  an  enhanced  mineral 
oil  as  its  continuous  phase  with  water 
as  the  dispersed  phase.  Enhanced 
mineral  oil-based  drilling  fluids  are  a 
subset  of  non-aqueous  drilling  fluids. 

(5)  A  synthetic-based  drilling  fluid 
has  a  synthetic  material  as  its 
continuous  phase  with  water  as  the 
dispersed  phase.  Synthetic-based 
drilling  fluids  are  a  subset  of  non- 
aqueous drilling  fluids. 

(p)  The  term  enhanced  mineral  oil  as 
applied  to  enhanced  mineral  oil-based 
drilling  fluid  means  a  petroleum 
distillate  which  has  been  highly 
purified  and  is  distinguished  from 
diesel  oil  and  conventional  mineral  oil 
in  having  a  lower  polycyclic  aromatic 
hydrocarbon  (PAH)  content.  Typically, 
conventional  mineral  oils  have  a  PAH 
content  on  the  order  of  0.35  weight 
percent  expressed  as  phenanthrene, 
whereas  enhanced  mineral  oils  typically 
have  a  PAH  content  of  0.001  or  lower 
weight  percent  PAH  expressed  as 
phenanthrene. 

(q)  The  term  exploratory  facility  ^h&W 
mean  any  fixed  or  mobile  structure 
subject  to  this  subpart  that  is  engaged  in 
the  drilling  of  wells  to  determine  the 
nature  of  potential  hydrocarbon 
reservoirs. 

(r)  The  term  no  discharge  of  formation 
oil  shall  mean  that  cuttings 
contaminated  with  non-aqueous  drilling 
fluids  (NAFs)  may  not  be  discharged  if 
the  NAFs  contain  formation  oil,  as 
determined  by  the  GC/MS  baseline 
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method  as  defined  in  appendix  5  to  40 
CFR  part  435,  subpart  A,  to  be  applied 
before  NAFs  are  shipped  offshore  for 
use,  or  the  RPE  method  as  defined  in 
appendix  6  to  40  CFR  part  435,  subpart 
A,  to  be  apphed  at  the  point  of 
discharge.  At  the  discretion  of  the 
permittee,  detection  of  formation  oil  by 
the  RPE  method  may  be  assured  by  the 
GC/MS  method,  and  the  results  of  the 
GC/MS  method  shall  supercede  those  of 
the  RPE  method. 

(s)  The  term  garbage  means  all  kinds 
of  victual,  domestic,  and  operational 
waste,  excluding  fresh  fish  and  parts 
thereof,  generated  during  the  normal 
operation  of  coastal  oil  and  gas  facility 
and  liable  to  be  disposed  of 
continuously  or  periodically,  except 
dishwater,  graywater,  and  those 
substances  that  are  defined  or  listed  in 
other  Annexes  to  MARPOL  73/78.  A 
copy  of  MARPOL  may  be  inspected  at 
EPA's  Water  Docket;  401  M  Street  SW, 
Washington  DC  20460 

(t)  The  term  maximum  as  applied  to 
BAT  effluent  limitations  and  NSPS  for 
drilling  fluids  and  drill  cuttings  shall 
mean  the  maximum  concentration 
allowed  as  measured  in  any  single 
sample  of  the  barite  for  determination  of 
cadmium  and  mercury  content,  or  as 
measured  in  any  single  sample  of  base 
fluid  for  determination  of  PAH  content. 

(u)  The  term  maximum  weighted 
average  for  well  for  BAT  effluent 
limitations  and  NSPS  for  base  fluid 
retained  on  cuttings  shall  mean  the 
weighted  average  base  fluid  retention  as 
determined  by  API  RP  13B-2,  using  the 
methods  and  averaging  calculations 
presented  in  appendix  7  of  40  CFR  part 
435,  subpart  A. 

(v)  The  term  maximum  for  any  one 
day  as  applied  to  BPT.  BCT  and  BAT 
effluent  limitations  and  NSPS  for  oil 
and  grease  in  produced  water  shall 
mean  the  maximum  concentration 
allowed  as  measured  by  the  average  of 
four  grab  samples  collected  over  a  24- 
hoiu'  period  that  are  analyzed 
separately.  Alternatively,  for  BAT  and 
NSPS  the  maximum  concentration 
allowed  may  be  determined  on  the  basis 
of  physical  composition  of  the  four  grab 
samples  prior  to  a  single  analysis. 

(w)  The  term  minimum  as  applied  to 
BAT  effluent  limitations  and  NSPS  for 
drilling  fluids  and  drill  cuttings  shall 
mean  the  minimum  96-hour  LCso  value 
allowed  as  measured  in  any  single 
sample  of  the  discharged  waste  stream. 
The  term  minimum  as  applied  to  BPT 
and  BCT  effluent  limitations  and  NSPS 
for  sanitary  wastes  shall  mean  the 
minimum  concentration  value  allowed 
as  measured  in  any  single  sample  of  the 
discharged  waste  stream. 


(x)  The  term  M9/M  shall  mean  those 
offshore  facilities  continuously  manned 
by  nine  (9)  or  fewer  persons  or  only 
intermittently  manned  by  any  number 
of  persons. 

ly)  The  term  MlO  shall  mean  those 
offshore  facilities  continuously  marmed 
by  ten  (10)  or  more  persons. 

(z)(l)  The  term  new  source  means  any 
facility  or  activity  of  this  subcategory 
that  meets  the  definition  of  "new 
source"  under  40  CFR  122.2  and  meets 
the  criteria  for  determination  of  new 
sources  under  40  CFR  122.29(b)  applied 
consistently  with  all  of  the  following 
definitions: 

(i)  The  term  water  area  as  used  in  the 
term  "site"  in  40  CFR  122.29  and  122.2 
shall  mean  the  water  area  and  water 
body  floor  beneath  any  exploratory, 
development,  or  production  facility 
where  such  facility  is  conducting  its 
exploratory,  development  or  production 
activities. 

(ii)  The  term  significant  site 
preparation  work  as  used  in  40  CFR 
122.29  shall  mean  the  process  of 
surveying,  clearing  or  preparing  an  area 
of  the  water  body  floor  for  the  purpose 
of  constructing  or  placing  a 
development  or  production  facility  on 
or  over  the  site. 

(2)  "New  source"  does  not  include 
facilities  covered  by  an  existing  NPDES 
permit  immediately  prior  to  the 
effective  date  of  these  guidelines 
pending  EPA  issuance  of  a  new  source 
NPDES  permit. 

(aa)  Tne  term  no  discharge  of  free  oil 
shall  mean  that  waste  streams  may  not 
be  discharged  that  contain  free  oil  as 
evidenced  by  the  monitoring  method 
specified  for  that  particular  stream,  e.g., 
deck  drainage  or  miscellaneous 
discharges  cannot  be  discharged  when 
they  would  cause  a  film  or  sheen  upon 
or  discoloration  of  the  surface  of  the 
receiving  water;  drilling  fluids  or 
cuttings  may  not  be  discharged  when 
they  fail  the  static  sheen  test  defined  in 
appendix  1  to  40  CFR  part  435,  subpart 
A. 

(bb)  The  term  produced  sand  shall 
refer  to  slurried  particles  used  in 
hydraulic  fracturing,  the  accumulated 
formation  sands  and  scales  particles 
generated  during  production.  Produced 
sand  also  includes  desander  discharge 
from  the  produced  water  waste  stream, 
and  blowdown  of  the  water  phase  from 
the  produced  water  treating  system. 

(cc)  The  term  produced  water  shall 
refer  to  the  water  (brine)  brought  up 
from  the  hydrocarbon-bearing  strata 
during  the  extraction  of  oil  and  gas,  and 
can  include  formation  water,  injection 
water,  and  any  chemicals  added 
downhole  or  during  the  oil/water 
separation  process. 


(dd)  The  term  production  facility  shall 
mean  any  fixed  or  mobile  structure 
subject  to  this  subpart  that  is  either 
engaged  in  well  completion  nr  used  for 
active  recovery  of  hydrocarbons  from 
producing  formations.  It  includes 
facilities  that  are  engaged  in 
hydrocarbon  fluids  separation  even  if 
located  separately  from  wellheads. 

(ee)  The  term  sanitary  waste  shall 
refer  to  human  body  waste  discharged 
from  toilets  and  urinals  located  within 
facilities  subject  to  this  subpart. 

(ff)  The  term  sediment  toxicity  as 
applied  to  BAT  effluent  limitations  and 
NSPS  for  drilling  fluids  and  drill 
cuttings  shall  refer  to  ASTM  El 367-92: 
Standard  Guide  for  Conducting  lO-day 
Static  Sediment  Toxicity  Tests  with 
Marine  and  Estuarine  Amphipods 
(Available  from  the  American  Society 
for  Testing  and  Materials,  100  Barr 
Harbor  Drive,  West  Conshohocken,  PA, 
19428)  supplemented  with  the  sediment 
preparation  procedure  in  appendix  3  of 
40  CFR  part  435,  subpart  A. 

(gg)  Tne  term  static  sheen  test  shall 
refer  to  the  standard  test  procedure  that 
has  been  developed  for  this  industrial 
subcategory  for  the  purpose  of 
demonstrating  compliance  with  the 
requirement  of  no  discharge  of  free  oil. 
The  methodology  for  performing  the 
static  sheen  test  is  presented  in 
appendix  1  to  40  CFR  part  435,  subpart 
A. 

(hh)  The  term  synthetic  material  as 
applied  to  synthetic-based  drilling  fluid 
means  material  produced  by  the 
reaction  of  specific  purified  chemical 
feedstock,  as  opposed  to  the  traditional 
base  fluids  such  as  diesel  and  mineral 
oil  which  are  derived  from  crude  oil 
solely  through  physical  separation 
processes.  Physical  separation  processes 
include  fractionation  and  distillation 
and/or  minor  chemical  reactions  such  as 
cracking  and  hydro  processing.  Since 
they  are  synthesized  by  the  reaction  of 
purified  compounds,  synthetic  materials 
suitable  for  use  in  drilling  fluids  are 
typically  free  of  polycyclic  aromatic 
hydrocarbons  (PAH's)  but  are 
sometimes  found  to  contain  levels  of 
PAH  up  to  0.001  weight  percent  PAH 
expressed  as  phenanthrene.  Poly(alpha 
olefins)  and  vegetable  esters  are  two 
examples  of  synthetic  materials  suitable 
for  use  by  the  oil  and  gas  extraction 
industry  in  formulating  drilling  fluids. 
Poly{alpha  olefins)  are  synthesized  from 
the  polymerization  (dimerization, 
trimerization,  tetramerization,  and 
higher  oligomerization)  of  purified 
straight-chain  hydrocarbons  such  as  Ce- 
Ci4  alpha  olefins.  Vegetable  esters  are 
synthesized  from  the  acid-catalyzed 
-jsterification  of  vegetable  fatty  acids 
v»ith  various  alcohols.  The  mention  of 
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these  two  branches  of  synthetic  fluid 
base  materials  is  to  provide  examples, 
and  is  not  mepnt  to  exclude  other 
synthetic  materials  that  are  either  in 
current  use  oil  may  be  used  in  the  future. 
A  synthetic-based  drilling  fluid  may 
include  a  con  bination  of  synthetic 
materials. 

(ii)  The  terri  SPP  toxicity  as  applied 
to  BAT  effluent  limitations  and  NSPS 
for  drilling  fli  ids  and  drill  cuttings  shall 
refer  to  the  bioassay  test  procedure 
presented  in  s  ppendix  2  of  40  CFR  part 
435,  subpart  A. 

(jj)  The  tern  I  well  completion  fluids 
shall  refer  to  salt  solutions,  weighted 
brines,  polymprs,  and  various  additives 
used  to  prevent  damage  to  the  well  bore 
during  operations  which  prepare  the 
drilled  well  fc  r  hydrocarbon 
production. 

(kk)  The  ter  n  well  treatment  fluids 
shall  refer  to  any  fluid  used  to  restore 


or  improve  productivity  by  chemically 
or  physically  altering  hydrocarbon- 
bearing  strata  after  a  well  has  been 
drilled. 

(11)  The  term  workover  fluids  shall 
refer  to  salt  solutions,  weighted  brines, 
polymers,  or  other  specialty  additives 
used  in  a  producing  well  to  allow  for 
maintenance,  repair  or  abandonment 
procedures. 

(mm)  The  term  10-day  LCso  shall  refer 
to  the  concentration  (milligrams/ 
kilogram  dry  sediment)  of  the  base  fluid 
in  sediment  that  is  lethal  to  50  percent 
of  the  test  organisms  exposed  to  that 
concentration  of  the  base  fluids  after  10- 
days  of  constant  exposure. 

(nn)  The  term  1 0-day  LCso  of  stock 
base  fluid  min  us  1 0-day  LCso  of  C\  6-C\  s 
internal  olefin  shall  not  be  less  than 
zero  shall  mean  that  the  10-day  LCso  of 
any  single  sample  of  the  base  fluid  shall 


not  be  less  than  the  LC50  of  Cie-Cig 
internal  olefln  as  a  control  standard. 

(00)  The  term  96-hour  LCso  shall  refer 
to  the  concentration  (parts  per  million) 
or  percent  of  the  suspended  particulate 
phase  (SPP)  from  a  sample  that  is  lethal 
to  50  percent  of  the  test  organisms 
exposed  to  that  concentration  of  the  SPP 
after  96  hours  of  constant  exposure. 

9.  In  §  435.42  the  table  is  amended  by 
removing  the  entries  "Drilling  fluids" 
and  "Drill  cuttings"  and  by  adding  new 
entries  (after  "Deck  drainage")  for 
"Water  based"  and  "Non-aqueous"  to 
read  as  follows: 

§  435.42    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available  (BPT). 


BPT  Effluent  Lii^itations— Oil  and  Grease 

[In  milligrams  per  liter] 


Pollutant  parameter  waste  source 


Maximum  for  any  1 
day 


Average  of  values  for 

30  consecutive  days 

shall  not  exceed 


Residual  chlo- 
rine minimum 
for  any  1  day 


Water-Based: 
Drilling  fluic 
Drill  cutting^ 

Non-aqueous 
Drilling  fluic 
Drill  cutting  1 


(') 
V) 


V) 


No  discharge No  discharge 

n V) 


NA 
NA 

NA 
NA 


'  No  discharge  of  free  oil. 


10.  In  §^35.43  the  table  is  amended  by  revising  entry  B  imder  the  entry  for  "Drilling  fluids,  drill  cuttings,  and 
dewatering  ef  luent"  and  by  revising  footnote  4  and  adding  footnotes  5-9  to  read  as  follows: 

§  435.43    Effluent  limitations  guidelines  representing  the  degree  of  effluent  reduction  attainable  by  the  application  of  the  best  available 
technology  economically  achievable  (BAT). 


BAT  Effluent  Limitations 


Stream 


Pollutant  parameter 


BAT  effluent  limitations 


Drilling  Fluids,  'Drill  Cuttings,  and 
Dewatering  Effluent:' 

(B)  Coot(  Inlet: 

Water-basad  drilling  fluids,  drill    SPP  Toxicity  Minimum  96-hour  LCso  of  the  SPP  shall  be  3  percent  by  volume.* 

cuttings  and  dewatering  ef- 
fluent. 

Free  Oil  2 No  discharge. 

Diesel  Oil  No  discharge. 

Mercury 1  mg/kg  dry  weight  maximum  in  the  stoci(  barite. 

Cadmium  3  mg/kg  dry  weight  maximum  in  the  stock  barite. 
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BAT  Effluent  Limitations— Continued 

Stream  Pollutant  parameter  BAT  effluent  limitations 

Non-aqueous  drilling  fluids  and     No  discharge. 

dewatering  effluent. 

Cuttings  associated  with  non-  ' 
aqueous  driHing  fluids 

Steck  Limitations Mercury 1  m^fkg  dry  weight  maximum  in  the  stock  barite. 

Cadmium  3  mg^  dry  weight  maximum  in  the  stock  t>arite. 

Polynudear      Aromatic      Hydro-  Maximum  10  ppm  wt.  PAH  based  on  phenanthrene/wt.  of  stock  base 

carbons  (PAH).  fkiid.s 

Sedinf)ent  Toxkaty  10-day  LCso  of  stock  base  fluid  minus  10-day  LCjo  of  Ci6-Ci$  internal 

olefin  shaJI  not  t>e  less  than  zero.* 

BkxJegradation  Rate Percent  stock  base  fluid  degraded  at  120  days  minus  percent  Ci6-Cit 

'  internal  olefin  degraded  at  120  days  shaM  not  be  less  than  zero.' 

Discharge  Limitations Diesel  oil No  discharge. 

FormatkMi  Oil  No  discharge." 

Base  ftutd  retair>ed  on  cwMngs Mawmum  weighted  average  tor  well  shall  be  102  percent." 

*'•  •  •  •  •  • 

^  BAT  limitations  for  dewatenng  effluent  are  applk:able  prospectively.  BAT  limitatfons  in  this  rule  are  not  applicable  to  discharges  of  dewatermg 
effluent  from  reserve  pits  whk:h  as  of  the  effective  date  of  this  rule  no  fonger  receive  dnHtr>g  fkttds  and  drill  cuttings.  Limitatk>ns  on  such  dis- 
charges shall  be  determined  by  the  NPDES  pennit  issuing  aulherity. 

2  As  determined  by  the  static  sheen  test  (see  appendix  1  to  40  CFR  part  435,  subpart  A). 

•  •••••• 

*  As  determined  by  the  suspended  particulate  phase  toxicity  test  (see  appendix  2  of  40  CFR  part  435,  subpart  A). 

5  As  determined  by  EPA  Method  1654A:  Polynudear  Aromatic  Hydrocartwn  Content  of  Oil  by  High  Performance  Liquid  Chromatofraphy  virtth 
an  UKravielet  Detector  in  Methods  for  the  Determination  of  Diesel,  Mineral,  and  Crude  Oils  in  Offshore  Oil  and  Gas  Industry  Discharges,  EPA- 
821-R-92-00e  (Incorporated  by  reference  and  available  from  National  Technical  Informatwn  Service  (NTIS)  (703/605-6000)1 

*As  determined  by  ASTM  E1367-92:  Standard  Guide  tor  Conducting  10-day  Sfatk;  Sediment  Toxtdty  Tests  with  Marine  and  Estuahne 
Amphipods  (Irxxxporated  by  reference  and  available  from  the  An^hcan  Society  for  Testing  and  Materials,  100  Barr  Harbor  Drive,  West 
Conshehocken,  PA,  19428)  supplemented  with  the  sediment  preparation  procedure  in  appendix  3  of  40  CFR  part  435,  sut)part  A. 

'As  determined  by  the  biodegradation  test  (see  apperfdix  4  to  40  CFR  part  435,  subpart  A). 

*As  determined  by  the  GC/MS  baseline  and  assurance  method  (see  appendix  5  to  40  CFR  part  435,  sut>part  A),  and  by  the  RPE  mett)od  ap- 
plied to  drilling  fluid  removed  from  cuttings  at  primary  shale  shakers  (see  appendix  6  to  40  CFR  part  435,  subpart  A). 

"  Maximum  permissible  retentton  of  base  fluid  on  wet  cuttings  averaged  over  drM  intervals  using  non-aqueous  drilling  fluids  as  determined  by 
retort  method  (see  appendix  7  to  40  CFR  part  435,  subpart  A). 

11.  In  §435.44  the  table  is  amended  by  revising  the  entry  for  "Cook  Inlet"  under  the  entry  for  "EMlling  fluids 
and  drill  cuttings  and  dewatering  effluent"  as  follows: 

§  435.44    Effluent  limitations  guidelines  representing  the  degree  of  effluent  reduction  attainable  by  the  application  of  the  best 
cofivewWowl  poNtrtant  control  technology  PCT). 


BCT  EFFLUENT  LIMITATIONS 


Stream 


Pollutant  parameter 


BCT  effluent 
limitatk)ns 


Drilling  Fluids  and  Drill  Cuttings  and  Dewatering  Effluent:^ 


Cook  Inlet: 

Water-t>ased  drilling  flukj,  drill  cuttings,  and  dewatering  effluent 

Non-aqueous  drilling  fluids  and  dewatering  effluent 

Cuttings  associated  with  non-aqueous  drilling  flukJs 


Free  oil No  discharge.* 

No  discharge. 

Free  oil No  discharge.* 


^  BCT  limitations  for  dewatering  effluent  are  applicable  prospectively.  BCT  limitations  in  this  rule  are  not  applicable  to  discharges  of  dewaterirtg 
effluent  from  reserve  pits  which  as  of  the  effective  date  of  this  rule  no  longer  receive  drilling  fluids  and  drill  cuttings.  Limitations  on  such  dis- 
charges shall  be  determined  by  the  NPDES  permit  Issuing  authority. 

^  As  determined  by  the  static  sheen  test  (see  Appendix  1  to  40  CFR  Part  435,  Subpart  A). 


12.  In  §435.45  the  table  is  amended  by  revising  entry  B  imder  the  entry  for  "Drilling  fluids,  drill  cuttings,  and 
dewatering  effluent"  and  by  revising  footnote  4  and  adding  footnotes  5-9  to  read  as  follows: 
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§  435.45    Standards  of  performance  for  new  sources  (NSPS). 


NSPS  Effluent  Limitations 


SI  ream 


Pollutant  parameter 


NSPS  effluent  limitations 


Drilling  Fluids, 
Dewatering  Effluent: 


Drill  Cuttings  and 
•1 


(B)  Cook  Inlet: 

Water-t>aset)  drilling  fluids,  drill 
cuttings  ^nd  dewatering  ef- 
fluent. 


Non-aqueogs  drilling  fluids  and 
dewaterir^  effluent. 

Cuttings  asisociated  with  non- 
aqueous tjhlling  fluids 
Stock  Limitations 


Dischai  ge  Limitations 


Free  oil Nodischarge^ 

Diesel  oil  No  discharge. 

Mercury 1  mg/kg  dry  weight  maximum  in  the  stock  barite. 

Cadmium  3  mg/kg  dry  weight  maximum  in  the  stock  barite. 

SPP  Toxicity  Minimum  96-hour  LC50  of  the  SPP  shall  be  3%  by  volume.* 

tto  discharge. 

Mercury 1  mg/kg  dry  weight  maximum  in  the  stock  barite. 

Cadmium  3  mg/kg  dry  weight  maximum  in  the  stock  barite. 

Polynudear      Aromatic      Hydro-  Maximum  10  ppm  wt.  PAH  based  on  phenanthrene/wt.  of  stock  base 

carbons  (PAH).  fluid.* 

Sediment  Toxicity  lO-day  LCso  of  stock  base  fluid  minus  10-day  LCjo  of  Ci6-Cig  intemal 

olefin  shall  not  be  less  than  zero.^ 

Bkxlegradatnn  Rate Percent  stock  base  fluid  degraded  at  120  days  minus  percent  Ci6-C|g 

intemal  olefin  degraded  at  120  days  shall  not  be  less  than  zero.^ 

Diesel  oil  No  discharge. 

Free  oil No  discharge.* 

Formation  oil No  discharge.^ 

Base  fluid  retained  or  cuttings Maximum  weighted  average  for  well  shall  be  10.2  percent.^ 


^  NSPS  limitafons  for  dewatering  effluent  are  applicable  prospectively.  NSPS  limitations  in  this  mie  are  not  applicable  to  discharges  of 
dewatenng  effluent  from  reserve  pits  which  as  of  the  effective  date  of  this  rule  no  longer  receive  drilling  fluids  and  drill  cuttings.  Limitatwns  on 
such  discharges  shall  be  determined  by  the  NPDES  permit  issuing  authority. 

'As  determine  by  the  static  sheen  test  (see  appendix  1  to  40  CFR  part  435,  subpart  A). 

*  As  determine  by  the  suspended  particulate  phase  toxicity  test  (see  appendix  2  of  40  CFR  part  435,  subpart  A). 

5  As  determinW  by  EPA  Method  1654A;  Polynudear  Aromatic  Hydrocartxsn  Content  of  Oil  by  High  Performance  Liquid  Chromatography  with 
an  Ultraviolet  Detector  in  Methods  for  the  Determination  of  Diesel,  Mineral,  and  Crude  Oils  in  Offshore  Oil  and  Gas  Industry  Discharges,  EPA- 
821-R-92-008  (Incorporated  by  reference  and  available  from  National  Technical  Information  Service  (NTIS)  (703/605-6000)]. 

8/Vs  determined  by  ASTM  El 367-92:  Standard  Guide  for  Conducting  10-day  Static  Sediment  Toxicity  Tests  with  Marine  and  Estuarine 
Amphipods  (Incorporated  by  reference  and  available  from  the  American  Sodety  for  Testing  and  Materials,  100  Barr  Hartxjr  Drive,  West 
Conshohocken,  pA,  19428)  supplemented  with  the  sediment  preparation  procedure  in  appendix  3  of  40  CFR  part  435,  subpart  A. 

'As  determine  by  the  biodegradation  test  (see  appendix  4  to  40  CFR  part  435,  subpart  A). 

8  As  determined  by  the  GC/MS  baseline  and  assurance  method  (see  appendix  5  to  40  CFR  part  435,  subpart  A),  and  by  the  RPE  method  ap- 
plied to  drilling  fljid  removed  from  cuttings  at  primary  shale  shakers  (see  appendix  6  to  40  CFR  part  435,  subpart  A). 

^  Maximum  pamissible  retention  of  base  fluid  on  wet  cuttings  averaged  over  drill  intervals  using  non-aqueous  drilling  fluids  as  determined  by 
retort  method  (see  appendix  7  to  40  CFR  part  435,  subpart  A). 
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DEPARTMEPIT  OF  TRANSPORTATION 

I 

Federal  Avla^on  Administration 

14CFRPart^4 

'  [Docicet  No.  FAA-1999-€018;  Amendment 
No.  34-0] 

RIN2120-AGtt 

Emission  Standards  for  Turbine 
Engine  Powered  Airplanes 

agency:  Federal  Aviation 

Administratii)n  (FAA).  DOT. 

action:  Final] rule. 

SUMMARY:  This  document  revises  the 
emission  standards  for  turbine  engine 
powered  airplanes  to  incorporate  the 
current  standards  of  the  International 
Civil  Aviatioi  Organization  (ICAO)  for 
gaseous  emissions  of  oxides  of  nitrogen 
(Nox)  and  caibon  monoxide  (CO),  and  to 
adopt  revised  test  procedures  for 
gaseous  emissions.  This  rule  will  bring 
the  United  St  ites  emissions  standards 
into  alignmer  t  with  the  standards  of 
ICAO.  Becau!  e,  this  rule  is  consistent 
widi  intematonal  standards,  an 
emission  cert  fication  test  that  meets 
U.S.  requiren  ents  will  meet  ICAO 
requirements 

EFFECTIVE  DATE:  February  3, 1999. 

The  incorporation  by  reference  of  the 
publication  li  sted  in  the  rule  is 
approved  by  1  he  director  of  the  Federal 
Register  Febriary  3,  1999. 
FOR  FURTHER  ^FORMATION  CONTACT:  Mr. 
Edward  McQJieen,  Research  and 
Engineering  qranch  (AEE-110),  Office 


of  Environm( 


it  and  Energy,  Federal 


Aviation  Administration,  800 
Independenc(  i  Avenue,  SW., 
Washington.  )C  20591,  telephone  (202) 
267-3560. 

SUPPLEMENTAI  tY  INFORMATION: 

Availability  of  Final  Rules 

An  electron  ic  copy  of  this  document 
may  be  down  oaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  ele(  ;tronic  bulletin  board 
service  (telepione:  703-321-3339).  the 
Government  I  'rinting  Office's  electronic 
bulletin  boarc  service  (telephone;  202- 
512-1661).  odthe  FAA's  Aviation 
Rulemaking  Advisory  Committee 
Bulletin  Board  service  (telephone  800- 
322-2722  or  ;  02-267-5948). 

Internet  u«  rs  may  reach  the  FAA's 
web  page  at  h  ttp://www.faa.gov/avr/ 
arm/nprm/nprm.htm  or  the  Government 
Printing  Office's  webpage  at  http:// 
www.access.^o.gov/nara/aces/ 
acesl40.htnil  for  access  to  recently 
published  rulsmaking  documents. 


Any  person 


final  rule  by  sjubmitting  a  request  to  the 


may  obtain  a  copy  of  this 


Federal  Aviation  Administration  Office 
of  Rulemaking.  ARM-1,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591,  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  amendment  number  or 
docket  number  of  this  final  rule. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  Notices  of 
Proposed  Rulemaking  and  Final  Rules 
should  request  from  the  above  office  a 
copy  of  Advisory  Circular  No.  11-2A, 
Notice  of  Proposed  Rulemaking 
Distribution  System,  that  describes  the 
application  procedure. 

Small  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  requires  the  FAA  to  report 
inquiries  from  small  entities  concerning 
information  on,  and  advice  about, 
compliance  with  statutes  and 
regulations  within  the  FAA's 
jurisdiction,  including  interpretation 
and  application  of  the  law  to  specific 
sets  of  facts  supplied  by  a  small  entity. 

If  you  are  a  small  entity  and  have  a 
question  concerning  this  rule,  contact 
your  local  FAA  official.  If  you  do  not 
know  how  to  contact  your  local  FAA 
official,  you  may  contact  Charlene 
Brown,  Program  Analyst  Staff,  Office  of 
Rulemaking,  ARM-27,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Washington.  DC  20591,  1- 
888-551-1594.  Internet  users  can  find 
additional  information  on  SBREFA  in 
the  "Quick  Jump"  section  of  the  FAA's 
web  page  at  http://www.faa.gov  and 
may  send  electronic  inquiries  to  the 
following  Internet  address:  9-AWA- 
SBREF@faa.gov 

Background 

Section  232  of  the  Clean  Air  Act 
Amendments  of  1970  (the  Act),  42 
U.S.C.  7401  et.  seq..  requires  the  Federal 
Aviation  Administrations  (FAA)  to  issue 
regulations  that  ensure  compliance  with 
all  aircraft  emission  standards 
promulgated  by  the  Enviroiunental 
Protection  Agency  (EPA)  under  Secdon 
231  of  die  Act.  The  EPA  has 
promulgated  standards  for  engine  fuel 
venting  emissions,  engine  smoke 
emissions,  and  exhaust  gaseous 
emissions  of  unburned  hydrocarbons 
(HC),  oxides  of  nitrogen  NOx,  and 
carbon  monoxide  (CO).  These  emission 
standards  are  prescribed  in  40  CFR  part 
87. 

Since  the  promulgation  of  the  initial 
U.S.  standards  in  1973  by  the  EPA.  the 
FAA  has  worked  with  the  International 
Civil  Aviation  Organization  (ICAO)  on 
the  development  of  international  aircraft 
engine  exhaust  emissions  standards  for 
NOx,  CO,  HC,  and  smoke  (SN). 


CvurenUy,  the  FAA  regulations 
governing  aircraft  engine  exhaust 
emissions  do  not  include  NOx  and  CO. 
This  rule  amends  14  CFR  Part  34  to  add 
the  standards  for  NOx  and  CO  that  were 
adopted  by  die  EPA  in  July  1997. 

Analysis  of  the  Rule  as  Adopted 

Section  34.1 

Section  34.1  is  amended  by 
expanding  the  definition  of  Class  TF  so 
that  it  would  apply  to  new  engine 
development  programs  such  as  propfan, 
unducted  fan,  and  advanced  ducted 
propfan  (ADP)  engines. 

Section  34.2 

Section  34.2  is  amended  by  adding 
the  abbreviations  for  Carbon  Monoxide 
(CO)  and  Oxides  of  Nitrogen  (NOx),  the 
two  emissions  standards  being  added  to 
the  regulations. 

Section  34.21(d),  (d)(1).  and  (e)(3) 

In  section  34.21,  paragraphs  (d),  (d)(1) 
and  (e)(3)  are  being  amended  to  add  CO 
and  NOx  standards  for  exhaust 
emissions  as  requirements  for  newly 
manufactured  aircraft  gas  turbine 
engines  of  rated  thrust  greater  than  26.7 
Kilonewtons  (kN).  This  change  will 
make'U.S.  and  international  emissions 
standards  and  test  procedures 
compatible. 

Section  34.60(c) 

Section  34.60(c)  is  amended  to  require 
a  NOx  measurement  as  part  of  the  test 
procedures  for  engine  exhaust  gaseous 
emissions.  This  change  is  necessary  to 
provide  the  data  fi-om  which 
compliance  with  the  new  NOx  standard 
may  be  demonstrated. 

Section  34.61 

Section  34.61  is  amended  by  adjusting 
the  allowable  ranges  of  values  in  the 
properties  of  the  fuel  specifications  to 
be  used  in  aircraft  turbine  engine 
emission  testing.  This  change  will  allow 
a  wider  band  of  test  fuel  acceptability 
without  degradation  in  emission  data 
quality  and  make  U.S.  and  international 
emissions  standards  and  test  procedures 
compaUble. 

Section  34.62(a)(2) 

Section  34.62(a)(2)  is  amended  by 
adding  CO  emissions  to  the  taxi/idle 
operating  modes  of  the  test  procedure. 
This  change  is  necessitated  by  the 
addition  of  the  CO  standeud.  and  will 
make  U.S.  international  emissions  test 
procedures  for  engine  exhaust  gaseous 
emissions  compatible. 

Section  34.64 

Section  34.64  is  amended  by 
incorporating  by  reference  the  most 
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recent  version  of  ICAO  Annex  16, 
Environmental  Protection.  Volume  H, 
Aircraft  Engine  Emissions,  Second 
Edition,  July  1993.  Appendices  3  and  5 
of  this  document  specify  the  system  and 
procedures  for  sampling  and 
measurement  of  gaseous  emissions.  This 
change  is  necessitated  by  the  addition  of 
the  CO  and  NOx  standards,  and  will 
make  U.S.  and  international  emissions 
test  procedures  for  engine  exhaust 
gaseous  emissions  compatible. 

Section  34.71 

Section  34.71  is  amended  by 
incorporating  by  reference  the  most 
recent  version  of  ICAO  Annex  16. 
Enviroiunental  Protection,  Voliune  II. 
Aircraft  Engine  Emissions,  Second 
Edition,  dated  July  1993.  Appendices  3 
and  5  of  this  dociunent  specify  the 
system  and  procedures  for  sampling  and 
measurement  of  gaseous  emissions.  This 
change  is  necessitated  by  the  addition  of 
the  CO  and  NOx  standards,  and  vdll 
make  U.S.  and  international  emissions 
test  procedures  for  engine  exhaust 
gaseous  emissions  compatible. 

Section  34.82 

Section  34.82  is  amended  by 
incorporating  by  reference  the  most 
recent  version  of  ICAO  Annex  16, 
Environmental  Protection,  Volume  II, 
Aircraft  Engine  Emissions,  Second 
Edition,  dated  July  1993.  Appendices  3 
and  5  of  this  document  specify  the 
system  and  procedures  for  sampling  and 
measurement  of  smoke  emissions.  This 
change  will  make  U.S.  and  international 
emissions  test  procedures  for  engine 
smoke  emissions  compatible. 

Section  34.89 

Section  34.89  is  amended  by 
incorporating  by  reference  the  most 
recent  version  of  ICAO  Annex  16, 
Environmental  Protection,  Volume  II, 
Aircraft  Engine  Emissions,  Second 
Edition,  dated  July  1993.  Appendices  3 
and  5  of  this  document  specify  the 
system  and  procedures  for  sampling  and 
measurement  of  smoke  emissions.  This 
change  will  make  U.S.  and  international 
emissions  test  procedures  for  engine 
smoke  emissions  compatible. 

Paperwork  Reduction  Act 

There  are  no  requirements  for 
information  collection  associated  with 
this  final  rule;  accordingly,  no  analysis 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507(d))  is  required. 

International  Compatibility 

The  FAA  has  reviewed  corresponding 
International  Qvil  Aviation 
Organization  standards  and 
recommended  practices  and  Joint 


Aviation  Airworthiness  Authorities 
requirements  and  has  identified  no 
differences  in  these  amendments  and 
the  foreign  regulations.  These  changes 
are  intended  to  make  the  U.S.  and 
international  standards  more 
compatible. 

Regulatory  Evaluation  Sununary 

Proposed  and  final  rule  changes  to 
Federal  regulations  must  undergo 
several  economic  analyses.  First. 
Executive  Order  12866  directs  that  each 
Federal  agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  Finally.  Public  Law  104-4 
requires  federal  agencies  to  assess  the 
impact  of  any  federal  mandates  on  state, 
local,  tribal  governments,  and  the 
private  sector. 

In  conducting  these  analyses,  the 
Federal  Aviation  Administration  (FAA) 
has  determined  that  the  final  rule  will 
generate  benefits  that  justify  its  costs 
and  is  not  "a  significant  regulatory 
action"  as  defined  under  section  3(f)  of 
Executive  Order  12866  and  Department 
of  Transportation  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979).  The  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
nxmiber  of  small  entities  and  will  not 
constitute  a  barrier  to  international 
trade.  In  addition,  this  final  rule  does 
not  contain  any  Federal 
intergoyemmental  mandates,  but  does 
contain  a  private  sector  mandate. 
However,  because  expenditures  by  the 
private  sector  will  not  exceed  $100 
million  annually,  the  requirements  of 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply. 

Overview 

In  July,  1997,  the  Environmental 
Protection  Agency  (EPA)  amended 
existing  United  States  regulations 
governing  the  exhaust  emissions  from 
new  commercial  gas  turbine  aircraft 
engines.  Under  authority  of  section  231 
of  the  Clean  Air  Act  (the  Act),  the  EPA 
promulgated  new  emission  standards 
for  oxides  of  nitrogen  (NOx)  and  carbon 
monoxide  (CO)  for  newly  manufactured 
and  newly  certified  commercial  gas 
turbine  aircraft  engines.  The  EPA  action 
codified  the  NOx  and  CO  emission 
standards  of  the  United  Nations 
International  Civil  Aviation 
Organization  (ICAO).  As  a  result,  U.S. 


emission  standards  are  in  aligxunent 
with  internationally  adopted  standards. 
This  final  rule  amends  Part  34  of  Title 
14  of  the  Code  of  Federal  Regulations 
(14  CFR  Part  34)  to  ensure  that  it 
contains  the  same  aircraft  emission 
standards  as  those  promulgated  by  the 
EPA  in  40  CFR  Part  87.  A  full  regulatory 
evaluation  of  the  potential  monetary 
costs  that  would  be  imposed  and 
benefits  generated  (including  separate 
analyses  for  regulatory  flexibility, 
international  trade  impact,  and 
unfunded  mandates)  is  usually  prepared 
for  FAA  rulemaking  actions.  However, 
this  regulation  brings  FAA  rules  into 
conformity  with  EPA  rules,  which  have 
already  been  issued.  Therefore,  a  full 
regulatory  evaluation  is  unwarranted 
because  the  FAA  is  not  imposing  a  new 
rule  on  the  aviation  industiy.  and  any 
costs  associated  with  these  changes 
have  been  accounted  for  by  the  EPA  rule 
(62  FR  25356.  May  8.  1997).  Thus,  for 
the  aforementioned  reason,  an 
abbreviated  regulatory  evaluation  has 
been  prepared  for  this  final  rule,  which 
will  serve  as  both  the  sxunmary  and  full 
regulatory  evaluation. 

Costs 

On  July  7,  1997,  EPA  issued  a  final 
rule  amending  regulations  governing  the 
exhaust  emissions  from  aircraft  and 
aircraft  engines,  emission  standards, 
and  test  procedures.  The  EPA  estimated 
that  their  action  will  impose  no 
additional  burden  on  manufacturers. 
This  final  rule  puts  forth  the  FAA's 
responsibihty  to  enforce  the  EPA's 
revised  emission  standards. 

Aircraft  manufacturers  and  affected 
aircraft  parts  manufacturers  are 
currently  meeting  the  NOx  and  CO 
emission  standards  that  EPA  adopted..  - ' 
Therefore,  the  FAA  has  determined  that 
because  the  emission  test  procedures  are 
widely  applied  and  accepted.  Uttle  or  no 
costs  will  be  incurred  by  the  aviation 
industry  as  a  result  of  the  FAA's  action. 

Benefits 

This  final  rule  will  ensure  that  the 
public  receives  the  air  quality  benefits 
established  by  the  Clean  Air  Act.  These 
certification  testing  rules  are  consistent 
with  ICAO's  standards,  and  emission 
certification  test  procedures.  This 
harmonization  of  U.S.  emission 
requirements  with  ICAO  emission 
requirements  is  expected  to  reduce 
certificate  testing  requirements  for 
newly  manufactured  aircraft  engines 
and  could  help  the  sale  of  U.S.  aviation 
products  abroad. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
establishes  "as  a  principle  of  regulatory 
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issuance  thatj  agencies  shall  endeavor, 
consistent  with  the  objective  of  the  rule 
and  of  apphcpble  statues,  to  fit 
regulatory  and  informational 
requirements]  to  the  scale  of  the 
business,  orginizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principal, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explai|i  the  rational  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entitiesi  including  small 
businesses,  n^t-for-profit  organizations 
and  small  governmental  jurisdictions. 
Agencies  niust  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  hav^  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  If  thej  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  (RFA)  as 
described  in  ^e  Act. 

However,  ilan  agency  determines  that 
a  proposed  ori  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substant^l  number  of  small 
entities,  secti<^n  605(b)  of  the  1980  Act 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  RFA  is  not 
required.  The  jcertification  must  include 
a  statement  pijoviding  the  factual  basis 
for  this  detemiination,  and  the 
reasoning  shotild  be  clear.  The  rule 
incorporates  qurrent  ICAO  standards 
already  met  b^  the  impacted  aircraft 
manufacturers  and  aircraft  parts 
manufactiu^rs  of  commercial  gas 
turbine  engines,  this  rule  does  not  add 
additional  cos  t  to  the  aviation  industry. 
In  addition,  in  July  1997,  the  EPA 
issued  a  final  rule  amending  regulations 
governing  the  exhaust  emissions  fi-om 
aircraft  and  aircraft  engines,  emission 
standards,  an4  test  procedures.  This 
final  rule  doe^  not  add  any  additional 
costs  on  the  aiiation  industry.  This  rule 
only  puts  forti  the  FAA's  responsibility 
to  enforce  the  EPA's  emission  standards. 
Accordingly,  tjie  FAA  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  smf  11  entities. 

International  Trade  Impact  Assessment 

This  final  nile  will  not  impose  a 
competitive  d^dvantage  to  either  U.S. 
air  carriers  dojng  business  abroad  or 
foreign  air  carriers  doing  business  in  the 
United  States.  However,  it  could 
positively  affeit  the  sale  of  United 
States  aviation  products  or  services  in 
foreign  countries  due  to  the 
harmonization  and  consistency  for 
certification  testing  between  United 
States  and  international  emission 
standards  and  control  program 
requirements 


Federalism  Implications 

The  regulations  herein  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  accordance  with  Executive 
Order  12612,  it  is  determined  that  this 
rule  will  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Unfunded  Mandates  Assessment 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22,  1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditiu^  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act,  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533,  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportimity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  rule  does  not  contain  any 
Federal  intergovernmental  mandates, 
but  does  contain  a  private  sector 
mandate.  Since  expenditures  by  the 
private  sector  will  not  exceed  $100 
milUon  annually,  as  the  result  of  Uttle 
or  no  costs  imposed  by  this  final  rule, 
the  requirements  of  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
do  not  apply. 

Environmental  Analysis 

Pursuant  to  Department  of 
Transportation,  "Pohcies  and 
Procedures  for  Considering 
Environmental  Impacts"  (FAA  Order 
1050. ID,  Appendix  7,  paragraph  4, 


Change  3,  December  5,  1986),  the  FAA 
is  categorically  excluded  fi-om  providing 
an  environmental  analysis  with  regard 
to  Part  34.  It  is  mandated  by  law  to  issue 
regulations  to  ensure  compliance  with 
the  EPA  aircraft  emissions  standards 
and  the  EPA  has  performed  all  required 
environmental  analyses  prior  to  the 
issuance  of  those  standards. 

Determination  of  Effective  Date 

This  regulation  is  being  promulgated 
as  a  final  rule  without  notice  and 
opportimity  for  prior  pubhc  comment. 
Since  the  regulations  adopted  in  this 
rule  were  adopted  by  the  EPA  in  1997 
in  40  CFR  part  87  and  are  already 
required  for  aircraft  engine  certification 
imder  those  regulations,  the  FAA  has 
determined  that  notice  and  prior  public 
comment  are  necessary.  The  FAA  does 
not  anticipate  that  a  request  for  public 
comment  at  this  time  would  result  in  a 
receipt  of  useful  information. 
Opportunity  for  public  comment  was 
provided  by  the  EPA,  and  comments 
received  were  addressed  by  that  agency. 

For  the  same  reason,  the  FAA  has 
determined  that  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days.  Compliance  with  these 
regulations  has  been  required  since  their 
promulgation  by  the  EPA  in  1997. 

List  of  Subjects  in  14  CFR  Part  34 

Air  pollution  control.  Aircraft, 
Incorporation  by  reference. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  34  of  Title  14,  Code  of 
Federal  Regulations  (14  CFR  part  34)  as 
follows: 

PART  34— FUEL  VENTING  AND 
EXHAUST  EMISSION  REQUIREMENTS 
FOR  TURBINE  ENGINE  POWERED 
AIRPLANES 

1.  The  authority  citation  for  part  34 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4321  et  seq.,  7572;  49 
U.S.C.  106(g),  40113,  44701-44702,  44704, 
44714. 

2.  Section  34.1  is  amended  by  revising 
the  definition  of  "Class  TF",  to  read  as 
follows: 

§34.1    Definitions. 

*        »        »        *        * 

Class  TF  means  all  turbofan  or 
turbojet  aircraft  engines  or  aircraft 
engines  designed  for  applications  that 
otherwise  would  have  been  fulfilled  by 
turbojet  and  turbofan  engines  except 
engines  of  class  T3,  T8.  and  TSS. 
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3.  Section  34.2  is  amended  by  adding 
the  following  abbreviations  in 
alphabetical  order  to  read  as  follows: 

§34.2    Abbreviations. 

*  »  *  »  * 
CO  Carbon  Monoxide 
***** 
NOx    Oxides  of  Nitrogen 


Subpart  C— Exhaust  Emissions  (New 
Aircraft  Gas  Turbine  Engines) 

4.  Section  34.21  is  amended  by 
revising  paragraphs  (d)  and  (e)(3)  to  read 
as  follows: 

§  34.21    Standards  for  exhaust  emissions. 
***** 

(d)  Gaseous  exhaust  emissions  from 
each  new  aircraft  gas  tiu-bine  engine 
shall  not  exceed: 

(1)  For  Classes  TF.  T3.  T8  engines 
greater  than  26.7  kilonewtons  (6000 
pounds)  rated  output: 

(i)  Engines  manufactiured  on  or  after 
January  1, 1984: 
Hydrocarbons:  19.6  grams/kilonewton  rO. 

(ii)  Engines  manufactured  on  or  after 
July  7, 1997. 
Carbon  Monoxide:  118  grams/lcilonewton  rO. 

(iii)  Engines  of  a  type  or  model  of 
which  the  date  of  manufacture  of  the 
first  individual  production  model  was 
on  or  before  December  31. 1995.  and  for 
which  the  date  of  manufactxue  of  the 
individual  engine  was  on  or  before 
December  31,  1999: 

Oxides  of  Nitrogen:  (40+2(rPR))  grams/ 
kilonewtons  lO. 

(iv)  Engines  of  a  type  or  model  of 
which  the  date  of  manufacture  of  the 
first  individual  production  model  was 
after  December  31.  1995.  or  for  which 
the  date  of  manufacture  of  the 
individual  engine  was  after  December 
31, 1999: 

Oxides  of  Nitrogen:  (32+1.6  (rPR))  grams/ 
kilonewtons  lO. 

(v)  The  emission  standards  prescribed 
in  paragraphs  (d)(l)(iii)  and  (iv)  of  this 
section  apply  as  prescribed  beginning 
July  7. 1997. 

(2)  For  Class  TSS  Engines 
manufactured  on  or  after  January  1, 
1984: 

Hydrocarbons=140  (0.92)  -^  grams/ 
kilonewtons  rO. 

(e)*  *  *  ,       ^ 

(3)  For  Class  TP  of  rated  output  equal 
to  or  greater  than  1,000  kilowatts 
manufactured  on  or  after  January  1, 
1984: 

SN=187(ro)-°  '*»  (ro  is  in  kilowatts) 


Subpart  Q— Test  Procedures  for 
Engine  Exhaust  Gaseous  Emissions 
(Aircraft  and  Aircraft  Gas  Turbine 
Engines) 

5.  Section  34.60  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§34.60    Introduction. 

***** 

(c)  The  exhaust  emission  test  is 
designed  to  measure  concentrations  of 
hydrocarbons,  carbon  monoxide,  carbon 
dioxide,  and  oxides  of  nitrogen,  and  to 
determine  mass  emissions  through 
calculations  during  a  simulated  aircraft 
landing-takeoff  cycle  (LTO).  The  LTO 
cycle  is  based  on  time  in  mode  data 
during  high  activity  periods  at  major 
airports.  The  test  for  propulsion  engines 
consists  of  at  least  the  following  four 
modes  of  engine  operation:  taxi/idle, 
takeoff,  climbout,  and  approach.  The 
mass  emission  for  the  modes  are 
combined  to  yield  the  reported  values. 
***** 

6.  Section  34.61  is  revised  to  read  as 
follows: 

§  34.61    Turbine  fuel  specifications. 

For  exhaust  emission  testing,  fuel  that 
meets  the  specifications  listed  in  this 
section  shall  be  used.  Additives  used  for 
the  piu-pose  of  smoke  suppression  (such 
as  organometallic  compounds)  shall  not 
be  present. 

Specification  for  Fuel  To  Be  Used 
IN  Aircraft  Turbine  Engine  Emis- 
sion TESTING 


Property 

Allowable  range  of 
values 

Density  at  IS'-C  

780-820. 

Distillation  Temperature, 

155-201. 

"C  10%  Boiling  Point. 

Final  Boiling  Point  

235-285. 

Net  Heat  of  Combustion, 

42.86-43.50. 

MJ/Kg. 

Aromatics,  Volume  %  .... 

15-23. 

Naphthalenes,  Volume 

%. 
Smoke  ooinL  mm  

1.0-3.5. 

20-28. 

Hydrogen,  Mass  % 

13.4-14.1. 

Sulfur  Mass  % 

Less  than  0.3%. 

Kinematic  viscosity  at— 

2.5-6.5. 

20°  C,  mm  z /sec. 

7.  Section  34.62  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  34.62    Test  procedure  (propulsion 
engines). 

(a)(1)*  *  * 

(2)  The  taxi/idle  operating  modes 
shall  be  carried  out  at  a  power  setting 
of  7%  rated  thrust  unless  the 
Administrator  determines  that  the 
imique  characteristics  of  an  engine 


model  undergoing  certification  testing  at 
7%  would  result  in  substantially 
different  HC  and  CO  emissions  than  if 
the  engine  model  were  tested  at  the 
manufacturers  recommended  idle  power 
setting.  In  such  cases  the  Administrator 
shall  specify  an  alternative  test 
condition. 
***** 

8.  Section  34.64  is  revised  to  read  as 
follows: 

§  34.64    Sampling  and  analytical 
procedures  for  nwasuhng  gaseous  exhaust 
emissions. 

The  system  and  procedures  for 
sampling  and  measurement  of  gaseous 
emissions  shall  be  as  specified  in 
Appendices  3  and  5  to  the  hitemational 
Civil  Aviation  Organization  (ICAO) 
Annex  16,  Environmental  Protection, 
Volume  II,  Aircraft  Engine  Emissions, 
Second  Edition,  July  1993.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  writh  5  U.S.C. 
552(a)  and  1  CFR  part  51.  This 
docimient  can  be  obtained  from  the 
International  Civil  Aviation 
Organization  (ICAO).  Document  Sales 
Unit.  P.O.  Box  400,  Succursale:  Place  de 
L'Aviation  Internationale.  1000 
Sherbrooke  Street  West.  Suite  400, 
Montreal,  Quebec.  Canada  H3A  2R2. 
Copies  may  be  reviewed  at  the  FAA 
Office  of  the  Chief  Counsel,  Rules 
Docket.  Room  916.  Federal  Aviation 
Administration  Headquarters  Building. 
800  Independence  Avenue.  SW.. 
Washington.  DC.  or  at  the  FAA  New 
England  Regional  Office.  12  New 
England  Executive  Park.  Burlington, 
Massachusetts,  or  at  the  Office  of 
Federal  Register.  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 

9.  Section  34.71  is  revised  to  read  as 
follows: 

§  34.71    Compliance  with  gaseous 
emission  standards. 

Compliance  v^ith  each  gaseous 
emission  standard  by  an  aircraft  engine 
shall  be  determined  by  comparing  tho 
pollutant  level  in  grams/kilonewton/ 
thrust/cycle  or  grams/kilowatt/cycle  as 
calculated  in  §  34.64  with  the  applicable 
emission  standard  under  this  part.  An 
acceptable  alternative  to  testing  every 
engine  is  described  in  Appendix  6  to 
ICAO  Annex  16,  Environmental 
Protection,  Volume  II,  Aircraft  Engine 
Emissions.  Second  Edition.  July  1993. 
effective  March  20. 1997.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  This 
document  can  be  obtained  from,  and 
copies  may  be  reviewed  at.  the 
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respective  addresses  listed  in  §  34.64. 
Otiier  methods  of  demonstrating 
compliance  may  be  approved  by  the 
FAA  Administrator  with  the 
concurrence  of  the  Administrator  of  the 
EPA. 

10.  Sectioij  34.82  is  revised  to  read  as 
follows: 

f  34.82    Sam0ling  and  analytical 
procedures  for  nieasuring  smoke  exhaust 
emIsskMis.     . 

The  system  and  procedures  for 
sampling  and  measurement  of  smoke 
emissions  shall  be  as  speciHed  in 
Appendix  2  Jo  ICAO  Ajinex  16,  Voliune 
n.  Environmental  Protection,  Aircraft 
Engine  Emissions,  Second  Edition,  July 
1993.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 


U.S.C.  552(a)  and  1  CFR  part  51.  This 
dociunent  can  be  obtained  from,  and 
copies  may  be  reviewed  at,  the 
respective  addresses  listed  in  §  34.64. 

11.  Section  34.89  is  revised  to  read  as 
follows: 

§  34.89    Compliance  with  smolce  emission 
standards. 

Compliance  with  each  smoke 
emission  standard  shall  be  determined 
by  comparing  the  plot  of  SN  as  a 
function  of  power  setting  with  the 
appUcable  emission  standard  under  this 
part.  The  SN  at  every  power  setting 
must  be  such  that  there  is  a  high  degree 
of  confidence  that  the  standard  will  not 
be  exceeded  by  any  engine  of  the  model 
being  tested.  An  acceptable  alternative 
to  testing  every  engine  is  described  in 


Appendix  6  to  ICAO  Annex  16, 
Environmental  Protection,  Voliune  U, 
Aircraft  Engine  Emissions,  Second 
Edition,  July  1993.  This  incorporation 
by  reference  was  approved  by  the 
E^rector  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  This  dociunent  can  be 
obtained  from  the  address  listed  in 
§  34.64.  Other  methods  of  demonstrating 
compliance  may  be  approved  by  the 
Administrator  with  the  concurrence  of 
the  Administrator  of  the  EPA. 

Issued  in  Washington,  DC,  on  January  20, 
1999. 

Jane  F.  Garrey, 

Administrator. 

[FR  Doc.  99-1608  Filed  2-2-99;  8:45  am) 
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DEPARTMEtfr  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

NATIONAL  SblENCE  FOUNDATION 

DEPARTMENT  OF  ENERGY 

Office  of  the  Secretary 

The  United  States  Rice  Genome 
Sequencing  Project;  Interagency 
Program  Announcement;  Request  for 
Proposals  and  Request  for  Input 


AGENCIES:  U. 
Agriculture, 
Foundation  ai 
Energy. 

action:  Notia 
and  request  fc 


Department  of 
lational  Science 
d  U.S.  Department  of 

of  request  for  proposals 
input. 


summary:  As  k  collaborative, 
interagency  effort,  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSRHES)  of  the  Department  of 
Agriculture,  tie  National  Science 
Foundation,  ahd  the  Department  of 
Energy  eu^  solciting  proposals  for  the 
United  States  Rice  Genome  Sequencing 
Projects.  Proposals  are  hereby  requested 
from  eligible  institutions  as  identified 
herein  for  competitive  consideration  of 
awards.  By  this  notice,  the  CSREES 
additionally  solicits  stakeholder  input 
fi^om  any  intenested  party  regarding  the 
FY  1 999  request  for  proposals  for  use  in 
the  development  of  ^e  next  request  for 
proposals  for  The  United  States  Rice 
Genome  Sequencing  Project. 
DATES:  Proposals  are  due  May  4,  1999. 
Comments  reg  arding  this  request  for 
proposals  are  equested  within  six 
months  from  t  le  issuance  of  this  notice. 
Comments  recsived  after  that  date  will 
be  considered  to  the  extent  practicable. 
FOR  FURTHER  II  FORMATION  CONTACT: 

Dr.  Ed  Kalei  cau;  Plant  Genome 
Program;  NRI  Competitive  Grants 
Program;  Coop  erative  State  Research, 
Education,  and  Extension  Service;  U.S. 
Department  ofiAgriculture;  STOP  2241; 
1400  Independence  Avenue,  S.W.; 
Washington,  dc.  20250-2241; 
Telephone:  20E-401-1901;  Fax:  202- 
401-6488;  E-n  ail: 

ekaleikau@reeisda.gov;  or  Dr.  David 
Meinke;  Plant  Genome  Research 
Program;  Division  of  Biological 
Infrastructure;  National  Science 
Foundation;  4;  101  Wilson  Blvd; 
ArUngton,  VA  22230;  Telephone:  703- 
306-1470;  Fax:  703-306-0339;  E-mail: 
dmeinke@nsf.j  ov;  or  Gregory  L. 
Dilworth;  Divi  lion  of  Energy 
Biosciences,  ER-17;  U.S.  Department  of 
Energy;  19901  iGermantovkm  Road; 
Germantown.  MD  20874;  Telephone: 


301-903-2873;  Fax:  301-903-1003; E- 
mail:  Greg.dilworth@oer.doe.gov. 

Written  comments  should  be 
submitted  by  first-class  mail  to:  Office  of 
Extramural  Programs;  Competitive 
Research  Grants  and  Awards 
Management;  USDA-CSREES;  STOP 
2299;  1400  Independence  Avenue,  S.W.; 
Washington.  D.C.  20250-2299,  or  via  e- 
mail  to:  RFP-OEP@reeusda.gov.  In  your 
comments,  please  include  the  name  of 
the  program  and  the  fiscal  year  request 
for  proposals  to  which  you  are 
responding. 
SUPPLEMENTARY  INFORMATION: 
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Purpose 

The  purpose  of  this  interagency 
program  announcement  is  to  solicit 
proposals  to  initiate  systematic 
sequencing  of  the  genome  of  rice  in  the 
United  States  as  part  of  an  international 
effort  that  includes  the  Rice  Genome 
Program  of  Japan.  The  ultimate  goal  of 
this  project  is  to  sequence  the  entire  rice 
genome  as  a  model  monocot  (grass) 
species.  The  teirget  date  for  completion 
is  before  the  year  2008.  Initially,  it  is 
anticipated  that  up  to  three  3-year 
awards  will  be  made  through  this 
program  in  fiscal  year  (FY)  1999 
contingent  upon  the  quality  of  proposals 
received  and  the  availability  of  funds. 

Background 

The  National  Science  and  Technology 
Council  (NSTC),  in  response  to  a  request 
of  Congress,  established  an  Interagency 
Working  Group  on  Plant  Genomes 
(IWGPG)  in  May  1997.  The  IWGPG 
consisted  of  representatives  from  the 
Department  of  Agriculture  (USDA), 
National  Science  Foundation  (NSF), 
Department  of  Energy  (DOE),  National 
Institutes  of  Health  (NIH),  the  Office  of 
Science  and  Technology  Policy  (OSTP) 
and  the  Office  of  Management  and 
Budget  (OMB).  The  IWGPG  was  created 


to  identify  science-based  priorities  for  a 
national  plant  genome  initiative  and  to 
plan  for  a  collaborative  interagency 
approach  to  address  these  priorities.  In 
January  1998,  the  IWGPG  provided  a 
report  describing  a  five-year  plan  and 
rationale  for  a  National  Plant  Genome 
Initiative.  One  of  the  Initiative's  goals  is 
to  participate  in  an  international  effort 
to  sequence  the  rice  genome  in 
collaboration  wdth  the  Rice  Genome 
Program  of  Japan,  other  countries  and 
the  private  sector  where  appropriate.  It 
is  expected  that  through  these  efforts  the 
resulting  information,  data,  software, 
germplasm,  and  other  research  tools  and 
biological  materials  can  be  made  readily 
and  openly  available  to  the  scientific 
community  at  large. 

Grasses  are  one  of  the  most  diverse 
groups  of  plants  and  include  the  world's 
major  food  crops  such  as  rice,  com, 
wheat,  rye,  barley,  sorghum,  sugarcane, 
and  millet.  While  the  genome  size 
among  grass  species  varies  greatly,  they 
share  common  sets  of  genes.  There  has 
been  a  strong  interest  among  many  plant 
biologists  to  sequence  the  rice  genome, 
as  a  representative  monocot  to 
complement  and  extend  advances  made 
with  the  Arabidopsis  thaliana  (dicot) 
genome  project.  The  rapid  advances  in 
sequencing  technologies  have  now 
made  it  a  feasible  undertaking  given  the 
relatively  small  size  of  the  rice  genome 
(-  430  million  base  pairs). 
.    Scientists  interested  in  the  genome 
sequencing  of  rice  participated  in  a 
workshop  held  in  September  1997.  An 
ad  hoc  international  working  group, 
nominated  in  Singapore,  met  in 
February  1998  in  Tsukuba,  Japan  to 
develop  a  long-range  plan  for  the 
International  Rice  Genome  Sequencing 
Project.  A  follow  up  Workshop  on  Rice 
Genome  Sequencing  was  held,  with  the 
support  of  USDA,  NSF,  and  DOE,  in 
Washington,  D.C,  April  1998,  to 
address  the  U.S.  response  to  this 
initiative.  This  program  annoimcement 
is  an  outcome  of  that  workshop. 

Introduction 

Recognizing  the  potential  of  a  rice 
genome  sequencing  effort  to  contribute 
to  their  mission,  NSF  and  DOE  have 
joined  with  USDA  to  initiate  a  U.S.  Rice 
Genome  Sequencing  Project.  This 
project  will  be  coordinated  with  other 
ongoing  U.S.  genome  projects  including 
the  human  genome  research  project 
supported  by  NIH  and  DOE,  the 
microbial  genome  project  supported  by 
DOE,  the  NSF  Plant  Genome  Research 
Program,  and  the  USDA  Plant  Genome 
Program  in  order  to  minimize 
dupUcation  of  effort  and  to  maximize 
efficient  use  of  available  resources.  It  is 
intended  that  the  U.S.  efforts  to 
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complete  the  sequence  of  rice  will  be 
coordinated  on  an  international  level 
with  other  national  and  transnational 
programs. 

As  a  member  of  the  Gramineae  and  a 
crop  plant,  a  wealth  of  fundamental 
information  about  important  aspects  of 
plant  biology,  including  economically 
important  characteristics,  can  be  learned 
from  the  genome  sequence  of  rice. 
Because  it  shares  collinear  genomes, 
rice  is  a  key  to  knowledge  of  the  genome 
organization  of  the  other  grasses. 
Comparison  of  the  sequence  of  the 
dicot,  Arabidopsis  thaliana,  with  that  of 
rice,  a  model  monocot,  will  reveal  what 
genome  structures  these  two  different 
groups  of  angiosperms  have  in  common 
and  how  they  differ. 

While  the  goals  of  the  International 
Rice  Genome  Project  must  be  focused, 
the  information  provided  by  the 
International  Project  can  be  exploited  by 
the  entire  research  community  to  learn: 
the  functions  and  relative  map  locations 
of  all  cereal  genes;  the  use  of  map-based 
sequence  information  to  identify  and 
provide  markers  for  agronomically 
significant  genes;  the  molecular  basis  of 
plant  growth  and  development  so  that 
fundamental  questions  in  plant  p 
hysiology,  biochemistry,  cell  biology, 
and  pathology  can  be  addressed  and;  the 
relationship  of  genome  structure  to  gene 
expression. 

Authority 

The  authority  for  the  USDA 
participation  in  this  program  is  found  in 
7  U.S.C.  450i(b].  The  authority  for  NSF 
participation  in  this  program  is  found  in 
the  National  Science  Foundation  Act  of 
1950,  as  amended,  42  U.S.C.  1861,  et 
seq.  The  authority  for  DOE  participation 
in  this  program  is  found  in  the  Atomic 
Energy  Act  of  1954,  as  amended.  Sec. 
31.  Pub.  L.  83-703,  68  Stat.  919,  (42 
U.S.C.  2051):  Energy  Reorganization  Act 
of  1974,  Title  I,  Sec.  107,  Pub.  L.  93- 
438,  88  Stat.  1240,  (42  U.S.C.  5817); 
Federal  Nonnuclear  Energy  Research 
and  Development  Act  of  1974,  Pub.  L. 
93-577;  Department  of  Energy 
Organization  Act  of  1977,  as  amended. 
Pub.  L.  95-91,  (U.S.C.  7101). 

Applicant  Eligibility 

Proposals  are  solicited  from  a  broad 
community  of  scientists  at  U.S. 
institutions,  including  any  State 
agricultural  experiment  station,  college, 
university,  other  research  institution  or 
organization.  Federal  agency,  national 
laboratory,  private  organization, 
corporation,  or  individual.  Consortia  of 
eligible  individuals  or  organizations 
may  apply,  but  a  single  organization  or 
individual  must  accept  overall 
management  responsibiUty. 


Involvement  of  international 
collaborators  is  encouraged,  although 
primary  support  for  foreign 
participants/ activities  must  be  secured 
through  their  own  national  programs. 

Principal  Investigator  and  Other  Senior 
Staff 

The  Principal  Investigator  (PI)  and 
other  senior  staff  responsible  for  the 
project  are  expected  to  have  expertise 
and  experience  in  large-scale,  high- 
through-put  genomic  DNA  sequencing. 
If  the  application  is  submitted  by  a 
consortium  of  several  ^oups  from  one 
or  more  institutions,  the  consortium 
must  make  a  convincing  case  that  it  can 
function  in  an  effective,  efficient,  timely 
and  cost-conscious  manner. 

Award  Information  and  Available 
Funding 

The  participating  agencies  currently 
have  a  total  of  approximately  $4  million 
available  for  this  Pro-am  in  FY  1999. 
Subject  to  the  availability  of  funds,  the 
participating  agencies  anticipate  that  an 
additional  $4  million  in  funding  will  be 
available  for  this  program  in  each  FY 
2000  and  FY  2001,  for  an  anticipated 
total  level  of  support  for  this  Program  of 
$12  million  over  three  years.  The 
program  anticipates  initially  supporting 
up  to  three  3-year  awards.  These  awards 
will  be  made  in  the  form  of  grants  and 
cooperative  agreements  which  will  be 
determined  at  the  time  of  the  award. 
The  exact  amount  of  the  award  will 
depend  on  the  advice  of  reviewers  and 
on  the  availabiUty  of  funds.  Each 
participating  agency  wrill  obligate  funds 
separately.  However,  a  proposal  may  be 
funded  by  one  or  more  of  the 
participating  agencies. 

How  To  Obtain  Application  Materials 

All  participating  agencies  have  agreed 
to  use  the  USDA  guidelines  for  proposal 
format  (see  below)  and  application  kit. 
Other  material  may  be  required  at  the 
time  of  funding  to  facilitate  the 
implementation  of  the  award.  The 
guidelines  and  application  kit  are 
available  on  the  USDA  web  site  at  the 
URL:  http://www.reeusda.gov/crgam/ 
nri/howto/applkit/applkitdoc.htm. 

Paper  copies  of  these  application 
materials  may  be  obtained  by  sending 
an  e-mail  widi  your  name,  complete 
mailing  address  (not  e-mail  address), 
phone  nimiber,  and  materials  that  you 
are  requesting  to  psb@reeusda.gov. 
Materials  will  be  mailed  to  you  (not  e- 
mailed)  as  quickly  as  possible. 
Alternatively,  paper  copies  may  be 
obtained  by  writing  or  calling  the 
Proposal  Services  Unit,  Office  of 
Extramural  Programs;  Cooperative  State 
Research,  Education,  and  Extension 


Service;  U.S.  Department  of  Agricultiue; 
STOP  2245;  1400  Independence  Ave., 
S.W.;  Washington,  D.C.  20250-2245. 
Telephone:  (202)  401-5048. 

Proposal  Format 

The  proposals  should  be  prepared 
following  the  guidelines  and  the 
instructions  below. 

Each  proposal  must  contain  the 
following  elements  in  the  order 
indicated: 

1 .  Application  For  Funding  Cover 
Page  (Form  CSREE&-661).  All  proposals 
must  contain  an  Application  for 
Funding  (Form  CSREES-661),  which 
must  be  signed  by  the  proposed 
principal  investigators)  and  by  the 
cognizant  Authorized  Organizational 
Representative  who  possesses  the 
necessary  authority  to  commit  the 
applicant's  time  and  other  relevant 
resources.  Principal  investigators  who 
do  not  sign  the  proposal  cover  sheet  will 
not  be  listed  on  the  award  docimient  in 
the  event  an  award  is  made.  The  Utle  of 
the  proposal  must  be  brief  (80-character 
maximum),  yet  represent  the  major 
emphasis  of  the  project.  Because  this 
title  will  be  used  to  provide  information 
to  those  who  may  not  be  familiar  with 
the  proposed  project,  highly  technical 
words  or  phraseology  should  be  avoided 
where  possible.  In  addition,  phrases 
such  as  "investigation  of  or  "research 
on"  should  not  be  used. 

2.  Table  of  Contents.  For  ease  in 
locating  information,  each  proposal 
must  contain  a  detailed  table  of  contents 
just  after  the  proposal  cover  page.  The 
Table  of  Contents  should  include  page 
numbers  for  each  component  of  the 
proposal.  Pagination  should  begin 
immediately  following  the  Project 
Summary  (see  next  section). 

3.  Project  Summary  (Form  CSREES- 
1232).  The  proposal  must  contain  a 
Project  Summary  form  (Form  CSREES- 
1232).  This  form  must  be  assembled  as 
the  third  page  of  the  proposal 
(immediately  after  the  Table  of 
Contents)  and  should  not  be  numbered. 
The  names  and  institutions  of  all 
principal  and  co-investigators  should  be 
listed  on  this  form  (if  space  is 
insufficient,  please  enter  "see  attached" 
in  this  space  and  provide  this 
information  on  a  separate  sheet 
immediately  following  the  Project 
Summary  form  in  the  proposal).  The 
project  summary  itself  MUST  fit  within 
the  space  indicated  (approximately  250 
words).  The  summary  is  not  intended 
for  the  general  reader;  consequently,  it 
may  contain  technical  language 
comprehendible  by  persons  in 
disciplines  relating  to  the  food  and 
agricultural  sciences.  The  project 
siuiunary  should  be  a  self-contained. 
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specific  description  of  the  activity  to  be 
undertaken  ana  should  focus  on: 
Overall  project  goal(s)  and  supporting 
objectives;  plans  to  accomplish  project 
goal(s);  and  reltvance  of  the  project  to 
the  systematic  sequencing  of  the 
genome  of  rice  in  the  United  States. 

4.  Project  Description.  A  description 
of  the  project  njust  not  exceed  20  pages 
inclusive  of  tables,  diagrams  and  other 
visual  material]  The  project  description 
should  be  numbered  and  single-spaced 
with  text  on  one  side  of  the  page  using 
a  12  point  (10  cci)  type  font  size  and 
one-inch  margins.  The  following  points 
must  be  addressed  in  this  section. 

A.  Sequencing  Strategies — The 
proposal  shouldinclude  descriptions  of: 
1.  DNA  substrates  to  be  sequenced: 
Include  source  pf  the  DNA  (clones),  map 
of  the  chromosomal  region  involved, 
rationale  for  chbosing  the  region, 
method  of  substrate  preparation  and  all 
other  pertinent  information.  The 
strategies  propped  must  be  scalable  and 
applicable  to  efforts  to  sequence  the 
entire  rice  genopie. 

2.  Sequence  duality  and  quantity: 
This  section  should  include  the  level  of 
accuracy  to  be  aought  and  how  that  will 
be  measured,  thje  number  of  bases  to  be 
sequenced  per  Unit  time,  and  a 
discussion  of  th  e  tinishing  process  and 
how  that  will  h(  defined.  Plans  to  fill 
sequence  gaps  and  coordinate 
sequencing  effofts  within  the  rice 
community  mu^t  be  discussed  in  detail. 

3.  Genome  sequencing  technologies 
and  strategies:  ifechnologies/strategies 
that  will  be  use<^  should  be  described  as 
well  as  plans  fof  incorporating  new 
developments  ajid/or  improvements  in 
sequencing  protiocols,  strategies  and 
technologies  as  pey  become  available. 

4.  Costs  of  production  sequencing  in 
relation  to  the  pi-oduct  proposed:  The 
cost-effectiveneis  of  the  sequences 
generated  will  ob  a  very  important  issue. 
An  estimate  of  tpe  dollars  required  to 
produce  a  specific  number  of  bases 
(which  should  iiiclude  the  costs  of 
generating  clones,  assembly  and 
aimotation)  should  be  given.  If 
investigators  arg  proposing  a  strategy 
that  will  yield  Idss  than  the  complete 
genome  sequenqe,  they  must  provide  an 
overall  vision  of  how  this  strategy  will 
contribute  to  th^  cost-effective 
completion  of  the  entire  rice  genome. 

B.  Project  Mai|agement — The  proposal 
should  include  descriptions  of:  1.  Plans 
for  establishing  coordination  with  the 
Rice  Genome  Program  of  Japan  and 
other  existing  on  planned  rice 
sequencing  projects,  both  nationally  and 
internationally,  i 

2.  Plans  for  establishing  a  close 
linkage  to  the  plant  biology  research 
community  at  la  rge  in  order  to  ensure  a 


close  collaboration  between  the 
sequencing  project  and  the  ultimate  user 
community  of  the  sequence  information. 

3.  Ways  to  assess  progress  of  the 
project,  including  establishing 
milestones  and  measuring  progress 
toward  them.  A  common  advisory 
committee  will  be  appointed  based 
upon  suggestions  from  all  of  the 
participants,  including  the  agencies, 
which  will  serve  as  a  means  of  advising 
all  participants  of  problems  or  solutions 
which  will  benefit  all  of  the 
participants.  Describe  how  such  an 
advisory  committee  can  be  incorporated 
into  the  management  strategies  of  the 
proposed  project. 

4.  Available  facilities  and  equipment 
including  a  statement  of  institutional 
commitment  for  the  successful 
completion  of  the  project. 

C.  Information  Management — The 
proposal  should  include:  1.  Data 
management  plan  should  address  both 
internal  and  external  data  management 
issues,  including:  (1)  Mechanisms  to 
assess  validity  and  accuracy  of  data 
obtained  which  will  augment  or 
complement  procedures  to  monitor 
accuracy  which  may  be  mandated  by 
the  agencies;  (2)  mechanisms  for 
annotation  of  data  and  release  of  both 
raw  and  finished  data  into  public 
databases— creative,  cost-effective 
strategies  for  annotating  sequences  are 
encouraged;  and  (3)  community  access 
to  data  mechanisms  of  data  distribution 
and  interactions  with  other  community 
databases. 

2.  Data  release  policies  including  how 
rapidly  sequence  data  will  be  publicly 
released  aher  production.  The 
sponsoring  agencies  require  the  rapid 
release  of  sequence  data  as  described  in 
the  most  recent  International  Strategy 
Meeting  on  Human  Genome  Sequencing 
held  in  1997  in  Bermuda.  The  National 
Human  Genome  Research  Institute  has 
set  forth  these  principles  on  the  NIH 
web  site  at  the  following  URL:  http:// 
www.nhgri.nih.gov/Grant_info/ 
Funding/Statements/RFA/ 

data release.html 

3.  A  statement  signed  by  an 
authorized  institutional  official  should 
be  included  which  clearly  describes  the 
institutional  policy  for  sharing 
information  materials  resulting  from 
this  work  with  other  researchers  of  the 
community  of  scientists. 

5.  References  to  Project  Description. 
All  references  cited  should  be  complete, 
including  titles  and  co-authors,  and 
should  conform  to  an  accepted  journal 
format. 

6.  Facilities  and  Equipment.  All 
facilities  and  major  items  of  equipment 
that  are  available  for  use  or  assignment 
to  the  proposed  research  project  during 


the  requested  period  of  support  should 
be  described.  In  addition,  items  of 
nonexpendable  equipment  necessary  to 
conduct  and  successfully  complete  the 
proposed  project  and  for  which  support 
is  requested  under  this  program  should 
be  listed  in  the  budget  narrative  with 
the  amount  and  justification  for  each 
item. 

7.  Collaborative  Arrangements.  If  the 
nature  of  the  proposed  project  requires 
collaboration  or  subcontractual 
arrangements  with  other  research 
scientists,  corporations,  organizations, 
agencies,  or  entities,  the  applicant  must 
identify  the  collaborator{s)  and  provide 
a  full  explanation  of  the  nature  of  the 
collaboration.  Funding  contributions  by 
collaborators  that  will  be  used  to 
accomplish  the  stated  objectives  should 
be  identified.  Evidence  (i.e.,  letters  of 
intent)  should  be  provided  to  assure 
peer  reviewers  that  the  collaborators 
involved  have  agreed  to  render  this 

•  service.  Note,  however,  that  the 
contributions  of  collaborators  wall  not 
be  a  direct  factor  in  the  awarding  of  any 
award.  In  addition,  the  proposal  must 
indicate  whether  or  not  such  a 
collaborative  arrangement(s)  has  the 
potential  for  conflict(s)  of  interest. 

8.  Vitae  and  Publication  List(s).  (A) 
Curriculum  vitae.  The  curriculum  vitae 
should  be  limited  to  a  presentation  of 
academic  and  research  credentials,  or 
commodity  production  knowledge  or 
experience  with  that  commodity  (e.g., 
educational,  employment  and 
professional  history,  and  honors  and 
awards).  Unless  pertinent  to  the  project, 
to  personal  status,  or  to  the  status  of  the 
organization,  meetings  attended, 
seminars  given,  or  personal  data  such  as 
birth  date,  marital  status,  or  community 
activities  should  not  be  included.  Each 
vitae  shall  be  no  more  than  two  pages 
in  length,  excluding  the  publication 
lists;  and 

(B)  Publication  List(s).  A 
chronological  list  of  all  publications  in 
refereed  journals  during  the  past  four 
years,  including  those  in  press,  must  be 
provided  for  each  professional  project 
member  for  whom  a  curriculum  vitae  is 
provided.  Authors  should  be  listed  in 
the  same  order  as  they  appear  on  each 
paper  cited,  along  with  (he  title  and 
complete  reference  as  these  items 
usually  appear  in  journals. 

9.  Conflict  of  Interest  List  (Form 
CSREES-1233).  A  separate  Conflict  of 
Interest  List  Form  (Form  CSREES-1233) 
must  be  submitted  for  each  investigator 
for  whom  a  curriculum  vitae  is  required 
(see  above).  This  form  is  necessary  to 
assist  program  staff  in  excluding  from 
proposal  review  those  individuals  who 
have  conflicts  of  interest  with  the 
project  personnel  in  the  proposal. 


Federal  Register/ Vol.  64,  No.  22 /Wednesday,  February  3.  1999 /Notices 


5565 


CSREES  must  be  iiiformed  of  additional 
conflicts  of  interest  that  arise  after  the 
proposal  has  been  submitted. 
Instructions  below  are  reiterated  on 
Form  CSREES-1233. 

For  each  investigator  (and  other 
persormel  as  described  in  the  program 
description),  list  ALPHABETICALLY 
the  full  names  of  only  the  individuals 
for  each  category.  Other  investigators 
working  in  the  applicant's  specific 
research  area  are  deemed  not  to  be  a 
conflict  of  interest  for  the  appUcant 
imless  those  investigators  fall  within 
one  of  the  categories  listed  below. 
Additional  pages  may  be  used  as 
necessary.  A  conflict  of  interest  Ust 
must  be  submitted  before  a  proposal  is 
considered  complete.  Inclusion  of  a 
curriculum  vitae  or  publication  list  in 
lieu  of  Form  CSREES-1233  is  not 
sufficient. 

•  All  collaborators  on  research 
projects  within  the  past  four  years, 
including  current  and  planned 
collaborations; 

•  All  co-authors  on  publications 
within  the  past  four  years,  including 
pending  publications  and  submissions; 

•  All  persons  in  your  field  with 
whom  you  have  had  a  consulting, 
financial  arrangement,  or  other 
arrangement  that  might  give  rise  to  a 
conflict  of  interest  within  the  past  four 

years;  and 

•  All  thesis  or  postdoctoral  advisees/ 
advisors  within  the  past  four  years. 

10.  Budget  (Form  CSREES-55).  A 
detailed  budget  is  required  for  each  year 
of  requested  support.  In  addition,  a 
summary  budget  is  required  detailing 
requested  support  for  the  overall  project 
period.  A  copy  of  the  form  which  must 
be  used  for  this  purpose  (Form 
CSREES-55).  along  vdth  instructions  for 
completion,  is  included  in  the 
Application  Kit  and  may  be  reproduced 
as  needed  by  applicants.  Funds  may  be 
requested  under  any  of  the  categories 
listed,  provided  that  the  item  or  service 
for  which  support  is  requested  may  be 
identified  as  necessary  for  successful 
conduct  of  the  proposed  project,  is 
allowable  under  applicable  Federal  cost 
principles,  and  is  not  prohibited  xmder 
any  applicable  Federal  statute. 

11.  Budget  Narrative.  A  budget 
narrative  should  be  included  which 
discusses  how  the  budget  specifically 
supports  the  proposed  project  activities. 
It  should  explain  how  each  budget  item 
(such  as  salaries  and  wages  for 
professional  and  technical  staff,  student 
workers,  travel,  equipment,  etc.)  is 
essential  to  achieving  project  objectives. 
Funds  may  be  requested  under  any  of 
the  categories  Usted  on  the  budget  form, 
provided  that  the  item  or  service  for 
which  support  is  sought  is  allowable 


under  the  enabling  legislation  and  the 
applicable  Federal  cost  principles. 

The  following  guidelines  should  be 
used  in  developing  your  proposal 
budget(s): 

1.  Salaries  and  Wages.  Salaries  and 
wages  are  allowable  charges  and  may  be 
requested  for  personnel  who  will  be 
working  on  the  project  in  proportion  to 
the  time  such  personnel  will  devote  to 
the  project.  If  salary  funds  are  requested, 
the  number  of  Senior  and  Other 
Personnel  and  the  number  of  Funded 
Work  Months  must  be  shown  in  the 
spaces  provided.  Award  funds  may  not 
be  used  to  augment  the  total  salary  or 
rate  of  salary  of  project  personnel  or  to 
reimburse  them  for  time  in  addition  to 
a  regular  full-time  salary  covering  the 
same  general  period  of  employment. 
Salary  funds  requested  must  be 
consistent  with  the  normal  policies  of 
the  institution.  Administrative  and 
Clerical  salaries  are  normally  classified 
as  indirect  costs.  (See  Item  9.  below.) 
However,  if  requested  under  A.2.e.,  they 
must  be  fully  justified. 

2.  Fringe  Benefits.  Fimds  may  be 
requested  for  fringe  benefit  costs  if  the 
usual  accounting  practices  of  your 
institution  provide  that  institutional 
contributions  to  employee  benefits 
(social  security,  retirement,  etc.)  be 
treated  as  direct  costs.  Fringe  benefit 
costs  may  be  included  only  for  those 
personnel  whose  salaries  are  charged  as 
a  direct  cost  to  the  project. 

3.  Nonexpendable  Equipment. 
Nonexpendable  equipment  means 
tangible  nonexpendable  personal 
property  including  exempt  property 
charged  directly  to  the  award  having  a 
useful  life  of  more  than  one  year  and  an 
acquisition  cost  of  $5,000  or  more  per 
unit.  Items  of  necessary  instrumentation 
or  other  nonexpendable  equipment 
should  be  listed  individually  by 
description  and  estimated  cost.  This 
applies  to  revised  budgets,  as  the 
equipment  item(s)  and  amount(s)  may 
change.  NOTE:  If  the  organization  has 
estabhshed  a  lower  threshold,  amounts 
less  than  $5,000  may  be  included  in  this 
category. 

No  funds  will  be  awarded  for  the 
purchase  or  installation  of  fixed 
equipment.  In  the  case  of  any 
equipment  or  product  that  may  be 
authorized  to  be  purchased  with  funds 
provided  \mder  this  program,  entities 
receiving  such  funds  are  encouraged  to 
use  such  funds  to  purchase  only 
American-made  equipment  or  products. 

4.  Materials  and  Supplies.  The  types 
of  expendable  materials  and  supplies 
which  are  required  to  carry  out  the 
project  should  be  indicated  in  general 
terms  with  estimated  costs. 


5.  Travel.  The  type  and  extent  of 
travel  and  its  relationship  to  project 
objectives  should  be  described  briefly 
and  justified.  Provide  the  purpose  of  the 
trip,  destination,  mode  of 
transportation,  number  of  people, 
nimiber  of  days,  and  cost  per  trip. 
Airfare  allowances  normally  should  not 
exceed  round-trip  jet  economy  air 
accommodations.  U.S.  flag  carriers  must 
be  used  when  available.  See  7  CFR  Part 
3015.205(b)(4)  for  further  guidance. 

6.  Publication  Costs/Page  Charges. 
Anticipated  costs  of  preparing  and 
publishing  results  of  the  research  being 
proposed  (including  page  charges, 
necessary  illustrations,  and  the  cost  of  a 
reasonable  number  of  coverless  reprints) 
may  be  estimated  and  charged  against 

the  award. 

7.  Computer  (ADPE)  Costs. 
Reimbursement  for  the  costs  of  using 
specialized  facilities  (such  as  a 
university-or  department-controlled 
computer  mainframe  or  data  processing 
center)  may  be  requested  if  such 
services  are  required  for  completion  of 

the  work. 

8.  All  Other  Direct  Costs.  Anticipated 
direct  project  charges  not  included  in 
other  budget  categories  must  be 
itemized  with  estimated  costs  and 
justified  on  a  separate  sheet  of  paper 
attached  to  Form  CSREES-55.  This 
applies  to  revised  budgets,  as  the  item(s) 
and  dollar  amovmt(s)  may  change. 
Examples  may  include  space  rental  at 
remote  locations,  subcontractual  costs, 
charges  for  consulting  services,  and  fees 
for  necessary  laboratory  analyses.  You 
are  encouraged  to  consult  the 
"Instructions  for  Completing  Form 
CSREES-55,  Budget,"  of  the 
Application  Kit  for  detailed  guidance 
relating  to  this  budget  category. 

9.  Indirect  Costs.  When  submitting  a 
proposal,  institutions  should  use  their 
current  Federal  negotiated  rate  for 
indirect  costs.  Please  note  that  indirect 
costs  for  proposals  funded  by  USDA 
will  be  capped  at  14%  of  total  Federal 
funds  provided  under  that  award. 
Congress,  in  section  711  of  the 
Agriculture,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act  for  FY 
1999,  Sec.  101(a)  of  Pub.  L.  No.  105- 
277,  prohibits  CSREES  from  using  the 
funds  available  for  this  Program  for  FY 
1999  to  pay  indirect  costs  exceeding  14 
percent  of  the  total  Federal  funds 
provided  xmder  each  award  on 
competitively  awarded  research  grants. 

(Note:  The  FY  1999  Appropriations  Act 
supercedes  the  limitation  on  indirect  costs  of 
19  percent  of  the  total  Federal  funds 
provided  for  competitively-awarded  research 
^nts  in  Section  230(a)  of  the  Agricultural 
Research,  Extension,  and  Education  Reform 
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Act  of  1998  (7  U.S.C.  3310).  Therefore, 
awards  made  I  y  CSREES  are  limited  to  this 
14  f)ercent  ind  rect  costs  limitation.  This 
limitation  also  applies  to  the  recovery  of 
indirect  costs  I  y  any  subawardee  or 
subcontractor,  and  should  be  reflected  in  the 
subrecipient  budget.) 

To  accomn  odate  the  differences  in 
allowable  inc  irect  costs  between  USDA, 
NSF  and  DOE,  the  applicant  may  be 
required  at  the  time  of  award  to  submit 
a  separate  budget  with  indirect  cost 
rates  appropriate  to  each  agency. 

10.  Cost-sh0ring.  Cost-sharing  is 
encouraged;  However,  cost-sharing  is 
not  required  ior  will  it  be  a  direct  factor 
in  the  awarding  of  any  award. 

12.  Current  and  Pending  Support 
(Form  CSREES-663).  All  proposals  must 
contain  FormCSREES-ees  listing  this 
proposal  and  ^y  other  current  public  or 
private  research  support  (including  in- 
house  support)  to  which  key  personnel 
identified  in  the  proposal  have 
committed  portions  of  their  time, 
whether  or  not  salary  support  for  the 
person(s)  involved  is  included  in  the 
budget.  Analc^ous  information  must  be 
provided  for  4ny  pending  proposals  that 
are  being  considered  by,  or  that  will  be 
submitted  in  the  near  future  to  other 
fKJSsible  sponsors,  including  other 
USDA  progralns  or  agencies.  Concurrent 
submission  o^  identical  or  similar 
proposals  to  other  possible  sponsors 
will  not  prejudice  proposal  review  or 
evaluation  by  the  participating  agency 
for  this  purpose.  However,  a  proposal 
that  duphcatek  or  overlaps  substantially 
with  a  proposal  already  reviewed  and 
funded  (or  that  will  be  funded)  by 
another  organization  or  agency  will  not 
be  funded  imqer  this  program. 

13.  Assuranfce  Statements  (Form 
CSREES-662)  (Research  Involving 
Special  Considerations).  If  it  is 
anticipated  thkt  the  research  project  will 
involve  recombinant  DNA  or  RNA 
research,  experimental  vertebrate 
animals,  or  hujman  subjects,  an 
Assurance  Statement,  Form  CSREES- 
662,  must  be  dompleted  and  included  in 
the  proposal,  please  note  that  funds  will 
not  be  release^  until  the  awarding 
agency  receives  and  approves 
documentation  indicating  approval  by 
the  appropriate  institutional 
committee(s)  ipgarding  DNA  or  RNA 
research,  aninlal  care,  or  the  protection 
of  human  subjects,  as  applicable. 

14.  Certifications  Regarding 
Debarment  and  Suspension,  Drug-Free 
Work  Place,  aijd  Lobbying.  By  signing 
the  Application  For  Fimding  cover  page 
(Form  CSREe4-661),  applicants  are 
providing  the  fequired  certifications  set 
forth  in  7  CFRPart  3017,  as  amended, 
regarding  Debarment  and  Suspension 
and  Drug-Free  Workplace;  and  7  CFR 


Part  3018  regarding  Lobbying. 
Submission  of  the  individual  forms 
foimd  in  the  application  kit  is  not 
required  (Forms  AD-1047,  -1049, 
-1050,  and  the  Certification  Regarding 
Lobbying).  For  additional  information, 
refer  to  the  certification  at  the  bottom  of 
Form  CSREES-661. 

Form  AD-1048  must  be  completed  by 
a  subcontractor  or  consultant  and 
retained  by  the  awardee. 

Questions  specifically  related  to  the 
completion  of  the  above  certifications 
should  be  directed  to  the  CSREES  Office 
of  Extramural  Programs,  Grants 
Management  Branch  at  (202)  401-5050. 

15.  National  Environmental  Policy 
Act  Exclusions  Form  (Form  CSREES- 
1234).  As  outlined  in  7  CFR  Part  3407 
(CSREES's  implementation  of  the 
National  Environmental  PoHcy  Act  of 
1969  (NEPA),  as  amended  (42  U.S.C. 
4321  et  seq.)),  the  environmental  data  or 
documentation  for  any  proposed  project 
is  to  be  provided  to  CSREES  in  order  to 
assist  CSREES  in  carrying  out  its 
responsibiUties  under  NEPA.  In  some 
cases,  however,  the  preparation  of 
environmental  data  or  docimientation 
may  not  be  required.  Certain  categories 
of  actions  are  excluded  fi-om  the 
requirements  of  NEPA.  The  USDA  and 
CSREES  exclusions  are  listed  in  7  CFR 
lb.3  and  7  CFR  3407.6,  respectively. 

In  order  for  CSREES  to  determine 
whether  any  further  action  is  needed 
with  respect  to  NEPA  (e.g.,  preparation 
of  an  environmental  assessment  (EA)  or 
environmental  impact  statement  (EIS)), 
pertinent  information  regarding  the 
possible  environmental  impacts  of  a 
proposed  project  is  necessary;  therefore, 
the  National  Environmental  PoUcy  Act 
Exclusions  Form  (Form  CSREES-1234) 
provided  in  the  Application  Kit  must  be 
included  in  the  proposal  indicating 
whether  the  applicant  is  of  the  opinion 
that  the  project  falls  within  one  or  more 
of  the  categorical  exclusions.  Form 
CSREES-1234  should  follow  Form 
CSREES-661,  AppUcation  for  Funding, 
in  the  proposal. 

Even  though  a  project  may  fall  within 
the  categorical  exclusions,  CSREES  may 
determine  that  an  EA  or  an  EIS  is 
necessary  for  an  activity  if  substantial 
controversy  on  environmental  grounds 
exists  or  if  other  extraordinary 
conditions  or  circumstances  are  present 
that  may  cause  such  activity  to  have  a 
significant  environmental  effect. 

16.  Additions  to  Project  E)escription. 
The  participating  agencies  expect  each 
project  description  to  be  complete  while 
meeting  the  page  limit  established  in 
this  section  (Proposal  Format). 
However,  if  the  inclusion  of  additional 
information  is  necessary  to  ensure  the 
equitable  evaluation  of  the  proposal 


(e.g.,  photographs  that  do  not  reproduce 
well,  reprints,  and  other  pertinent 
materials  that  are  deemed  to  be 
unsuitable  for  inclusion  in  the  text  of 
the  proposal),  then  14  copies  of  the 
materials  should  be  submitted.  Each  set 
of  such  materials  must  be  identified 
with  the  name  of  the  submitting 
organization,  and  the  name(s)  of  the 
principal  investigator(s).  Information 
may  not  be  appended  to  a  proposal  to 
circumvent  page  limitations  prescribed 
for  the  project  description.  Extraneous 
materials  will  not  be  used  during  the 
peer  review  process. 

Proposal  Submission 

What  To  Submit 

An  original  and  14  copies  of  a 
proposal  must  be  submitted.  Each  copy 
must  be  stapled  securely  in  the  upper 
left-hand  comer  (DO  NOT  BIND).  All 
copies  of  the  proposal  must  be 
submitted  in  one  package. 

When  and  Where  To  Submit  Proposals 

Proposals  must  be  received  by  May  4, 
1999.  Proposals  sent  by  First  Class  mail 
must  be  sent  to  the  following  address: 
The  United  States  Rice  Genome 
Sequencing  Project;  c/o  Proposal 
Services  Unit;  Office  of  Extramural 
Programs;  Cooperative  State  Research, 
Education,  and  Extension  Service;  U.S. 
Department  of  AgricuUure;  STOP  2245; 
1400  Independence  Avenue,  S.W.; 
Washington,  D.C.  20250-2245; 
Telephone:  (202)  401-5048. 

Proposals  that  are  defivered  by 
express  mail,  a  courier  service,  or  by 
hand  must  be  submitted  to  the  following 
address  (note  that  the  zip  code  differs 
from  that  shown  above):  The  United 
States  Rice  Genome  Sequencing  Project; 
c/o  Proposal  Services  Unit;  Office  of 
Extramural  Programs;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
Room  303,  Aerospace  Center;  901  D 
Street,  S.W.;  Washington,  D.C.  20024; 
Telephone:  (202)  401-5048.  Facsimile 
(FAX)  copies  will  not  be  accepted. 

Proposal  Evaluation 

Selection  of  awards  will  be  based  on 
merit  review  by  experts  using 
established  peer  review  systems  as 
described  in  these  guidelines.  A  special 
emphasis  panel  will  be  formed  to 
review  the  appUcations  and  site  visits 
may  be  used  as  needed.  The  followdng 
evaluation  factors  will  be  used  in 
reviewing  appUcations: 

1 .  Performance  competence:  This 
criterion  addresses  the  technical  merit 
of  the  proposed  approach,  the 
capabilities  of  the  proposed  personnel, 
including  those  of  the  Principal 
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Investigator  and  other  senior  staff  as 
discussed  above,  the  adequacy  of  the 
resources  available  or  proposed,  and  the 
likelihood  that  this  project  will  lead  to 
a  successful,  timely,  cost-effective 
completion  of  the  rice  genome 
sequence. 

2.  Project  management:  This  criterion 
addresses  the  overall  quality  of  the 
technical  and  managerial  aspects  of  the 
proposal,  including  plans  for  the  release 
of  the  data  and  the  sharing  of  the 
information  and  resources  resulting 
from  the  project  to  the  scientific 
community  as  noted  below,  and  for 
management  oversight  and  long-range 
planning. 

3.  Effect  of  the  activity  on  the 
scientific  and  agricuhural 
infrastructure:  This  criterion  addresses 
the  potential  of  the  proposed  activity  to 
contribute  to  better  understanding  or 
improvement  of  the  quality  and 
effectiveness  of  the  Nation's  scientific 
research,  education,  and  human 
resources  capabilities.  An  important 
issue  is  a  likelihood  of  national  impact 
and  widespread,  appropriate 
dissemination  and  use  of  results  in 
strengthening  the  scientific  and 
agricultural  infrastructure  of  this  nation. 

4.  Scientific  collaboration  and 
information  sharing:  Sequencing  of  the 
genome  of  a  model  organism  is  a 
community  activity.  As  such,  a  close 
collaboration  among  the  scientists  and 
organizations  involved  in  sequencing 
activities  and  effective  dissemination  to 
the  users  of  the  information  are 
important  components  of  this  criterion. 

5.  Scientific  merit  of  the  project:  This 
criterion  addresses  the  conceptual 
adequacy  of  the  sequencing  approach 
including  suitabiUty  and  feasibility  of 
methodology,  cleirity  and  delineation  of 
objectives,  demonstration  of  feasibility 
through  preliminary  data,  novelty, 
imiqueness  and  originality. 

6.  Appropriateness  of  the  proposed 
budget. 

Award  Administration 

The  U.S.  Rice  Genome  Sequencing 
Project  will  be  administered  and 
managed  as  an  interagency  program 
involving  ail  participating  agencies 
throughout  the  entire  process  from  the 
development  of  the  program 
aimouncement  to  the  review  and 
selection.  USDA,  NSF  and  DOE  will 
fund  awards  separately.  The  amount  of 
each  award  will  be  determined  jointly 
by  USDA/NSF/DOE  representatives 
after  the  panel  review  process  has  been 
completed.  Other  material  may  be 
required  at  the  time  of  funding  to 
faciUtate  the  implementation  of  the 
award  from  participating  agencies. 
Awards  will  be  administered  as  follows 


Awards 

1.  General:  Within  the  limit  of  funds 
available  for  such  purpose,  the  awarding 
official  shall  make  awards  to  those 
responsible,  eligible  applicants  whose 
proposals  are  judged  most  meritorious 
in  the  announced  program  area  by 
procedures  set  forth  in  this  request  for 
proposals.  The  date  specified  as  the 
effective  date  of  the  award  shall  be  no 
later  than  September  30,  of  the  Federal 
fiscal  year  in  which  the  project  is 
approved  for  support  and  funds  are 
appropriated  for  such  purpose,  unless 
otherwise  permitted  by  law.  It  should  be 
noted  that  the  project  need  not  be 
initiated  on  the  award  effective  date,  but 
as  soon  thereafter  as  practicable  so  that 
project  goals  may  be  attained  within  the 
funded  project  period.  All  funds 
awarded  under  this  request  for 
proposals  shall  be  expended  solely  for 
the  purpose  for  which  the  funds  are 
awarded  in  accordance  with  the 
approved  application  and  budget,  the 
terms  and  conditions  of  the  award,  the 
applicable  Federal  cost  principles,  and 
the  applicable  participating  agency 
assistance  regulations. 

2.  Organizational  Management 
Information:  Specific  management 
information  relating  to  an  applicant 
shall  be  submitted  on  a  one-time  basis 
as  part  of  the  responsibility 
determination  prior  to  the  award  of  an 
award  if  such  information  has  not  been 
provided  previously  under  this  or 
another  program  for  which  the 
sponsoring  agency  is  responsible. 
Copies  of  forms  recommended  for  use  in 
fulfilling  the  requirements  contained  in 
this  section  v«ll  be  provided  by  the 
awarding  agency  as  part  of  the  pre- 
award  process. 

3.  Award  Document:  The  award 
docimfient  shall  include  at  a  minimum 
the  following: 

a.  Legal  name  and  address  of 
performing  organization  or  institution  to 
whom  the  funding  agency  has  awarded 
an  award  vmder  this  program; 

b.  Title  of  Project; 

c.  Name(s)  and  address(es)  of 
principal  investigator(s)  chosen  to  direct 
and  control  approved  activities; 

d.  Award  iaentification  number 
assigned  by  the  funding  agency; 

e.  Project  period,  specifying  the 
amoimt  of  time  the  funding  agency 
intends  to  support  the  project  without 
requiring  recompetition  for  funds; 

?.  Total  award  amount  approved  by 
the  funding  agency  during  the  project 
period; 

g.  Legal  authority(ies)  under  which 
the  award  is  made; 

h.  Approved  budget  plan  for 
categorizing  project  funds  to  accomplish 
the  stated  purpose  of  the  award;  and 


i.  Other  information  or  provisions 
deemed  necessary  by  the  funding 
agency  to  carry  out  its  respective 
awarding  activities  or  to  accomplish  the 
purpose  of  a  particular  award. 

4.  Notice  of  Award:  The  notice  of 
award,  in  the  form  of  a  letter,  will  be 
prepared  and  will  provide  pertinent 
instructions  or  information  to  the 
awardee  that  is  not  included  in  the 
award  document. 

5.  The  awarding  agency  will  make 
awards  as  either  grants  or  cooperative 
agreements  to  carry  out  this  program. 

Use  of  Funds;  Changes 

Unless  otherwise  stipulated  in  the 
terms  and  conditions  of  the  award,  the 
following  provisions  apply: 

1 .  Delegation  of  Fiscal  Responsibihty: 
The  awardee  may  not  in  whole  or  in 
part  delegate  or  transfer  to  another 
person,  institution,  or  organization  the 
responsibility  for  use  or  expenditure  of 
funds. 

2.  Changes  in  Project  Plans: 

a.  The  permissible  changes  by  the 
awardee,  principal  investigator(s),  or 
other  key  project  personnel  in  the 
approved  research  project  award  sh^l 
be  limited  to  changes  in  methodol^, 
techniques,  or  other  aspects  of  the 
project  to  expedite  achievement  of  the 
project's  approved  goals.  If  the  awardee 
and/or  the  principal  investigator(s)  are 
uncertain  as  to  whether  a  change 
complies  with  this  provision,  the 
question  must  be  referred  to  the 
Authorized  Departmental  Officer  (ADO) 
for  a  final  determination. 

b.  Changes  in  approved  goals,  or 
objectives,  shall  be  requested  by  the 
awardee  and  approved  in  writing  by  the 
ADO  prior  to  effecting  such  changes.  In 
no  event  shall  requests  for  such  changes 
be  approved  which  are  outside  the 
scope  of  the  original  approved  project. 

c.  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project 
personnel  shall  be  requested  by  the 
awardee  and  approved  in  writing  by  the 
awarding  official  prior  to  effecting  such 
changes. 

d.  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 
whole  or  in  part  and  provisions  for 
payment  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  the  awardee  and  approved 
in  writing  by  the  ADO  prior  to  effecting 
such  transfers. 

e.  Changes  in  Project  Period:  The 
project  period  may  be  extended  by  the 
awarding  agency  without  additional 
financial  support,  for  such  additional    . 
period(s)  as  the  ADO  determines  may  be 
necessary  to  complete  or  fulfill  the 
purposes  of  an  approved  project.  Any 
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extension  ofjtime  shall  be  conditioned 
upon  prior  r^uest  by  the  awardee  and 
approval  in  Writing  by  the  ADO,  unless 
prescribed  otherwise  in  the  terms  and 
conditions  of  an  award. 

f.  Changes  in  Approved  Budget: 
Changes  in  an  approved  budget  must  be 
requested  by  the  awardee  and  approved 
in  writing  by  the  ADO  prior  to 
instituting  such  changes  if  the  revision 
will  involve  transfers  or  expenditures  of 
amounts  requiring  prior  approval  as  set 
forth  in  the  applicable  Federal  costs 
principles,  Djepartmental  regulations,  or 
in  the  award  idocument. 

Applicable  I^egulations 

Several  otl^er  Federal  statutes  and 
regulations  apply  to  proposals 
considered  for  review  and  to  projects 
awarded  unqer  this  program.  These 
include  but  aire  not  limited  to 
regulations  cited  in  the  section  entitled 
REGULATIONS,  GUIDELINES,  AND 
LITERATUR^  in  the  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  for  each  of 
the  participating  agencies.  The  CFDA 
numbers  are  as  follows:  USDA — 10.206; 
NSF^17.07'k  DOE— 81.049.  The  OMB 
number  for  nSF  is  OMB  No.  3145-0058. 
The  USDA  cc  mponent  of  this  program 
is  subject  to  t|ie  program  regulations  at 
7  CFR  3411.  Iflote  that  CSREES, 
consistent  with  those  regulations,  has 
provided  oth(  sr  terms  in  this  RFP  to 
govern  propo  >al  format  and  evaluation. 


Additional  Information 

Confidential  Aspects  of  Proposals  and 
Awards 

When  a  proposal  results  in  an  award, 
it  becomes  a  part  of  the  record  of  the 
Agency's  transactions,  available  to  the 
public  upon  specific  request. 
Information  that  the  Administrator 
determines  to  be  of  a  privileged  nature 
will  be  held  in  confidence  to  the  extent 
permitted  by  law.  Therefore,  any 
information  that  the  applicant  wishes  to 
have  considered  as  privileged  should  be 
clearly  marked  as  such  and  sent  in  a 
separate  statement,  two  copies  of  which 
should  accompany  the  proposal.  The 
original  copy  of  a  proposal  that  does  not 
result  in  an  award  will  be  retained  by 
the  Agency  for  a  period  of  one  year. 
Other  copies  will  be  destroyed. 
Proposals  that  do  not  receive  an  award 
will  be  released  to  others  only  with  the 
consent  of  the  applicant  or  to  the  extent 
required  by  law.  If  such  a  request  is 
made,  the  applicant  will  be  consulted 
prior  to  release  of  the  proposal.  A 
proposal  may  be  withdrawn  at  any  time 
prior  to  the  final  selection  action 
thereon. 

Potential  applicants  are  strongly 
encouraged  to  contact  project  officers 
and  discuss  their  plans.  Inquiries 
regarding  the  announcement  can  be 
directed  to  any  one  of  the  agency 
representatives  identified  at  the 
beginning  of  this  request  for  proposals. 

Stakeholder  Input 

CSREES  is  soliciting  comments 
regarding  this  request  for  proposals  from 


any  interested  party.  These  comments 
will  be  considered  in  the  development 
of  the  next  request  for  proposals  for  the 
program  as  needed.  Such  comments  will 
be  forwarded  to  the  Secretary  or  his 
designee  for  use  in  meeting  the 
requirements  of  section  103(c)(2)  of  the 
Agricultural  Research,  Extension,  and 
Education  Reform  Act  of  1998  (Pub.  L. 
105-185).  This  section  requires  the 
Secretary  of  Agriculture  to  solicit  and 
consider  input  on  a  current  request  for 
proposals  from  persons  who  conduct  or 
use  agricultural  research,  education,  or 
extension  for  use  in  formulating  the 
next  request  for  proposals  for  an 
agricultural  research  program  funded  on 
a  competitive  basis. 

In  your  comments,  please  include  the 
name  of  the  program  and  the  fiscal  year 
request  for  proposals  to  which  you  are 
responding.  Comments  are  requested 
within  six  months  from  the  issuance  of 
the  request  for  proposals.  Conunents 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 

Done  at  Washington,  D.C.,  on  this  27th  day 
of  January,  1999. 

Colien  Hefifieran, 

Acting  Administrator,  Cooperative  State 
Research,  Education,  and  Extension  Service. 
Mary  E.  Clutter, 

Assistant  Director  for  Biological  Sciences, 
Nationai  Science  Foundation. 
Patricia  Dehmer, 

Associate  Director,  Office  of  Sciences, 
Department  of  Energy. 

IFR  Doc.  99-2538  Filed  2-2-99;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  $90 
[Docket  No.  Fli-4425-N-01] 

Operating  Fund  Rule;  Notice  of  Intent 
To  Establish  a  Negotiated  Rulemaking 
Committee  and  Notice  of  First  Meeting 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indiein 
Housing,  HUp. 

ACTION:  Notice  of  intent  to  establish  a 
negotiated  Rulemaking  Advisory 
Committee  aiid  notice  of  first  meeting. 

summary:  Th^  Department  of  Housing 
and  Urban  D^elopment  (HUD)  is 
establishing  a  Negotiated  Rulemaking 
Advisory  Committee  under  the  Federal 
Advisory  Committee  Act.  The 
establishment  of  the  committee  is 
required  by  tlie  Quality  Housing  and 
Work  Opportiuiity  Act  of  1998,  which 
requires  issuaince  of  regulations  under 
the  Negotiate^  RulemsJdng  Act  of  1990. 
The  purpose  ^f  the  Committee  is  to 
discuss  and  negotiate  a  proposed  rule 
that  would  chjange  the  current  method 
of  determining  the  payment  of  operating 
subsidies  to  miblic  housing  agencies 
(PHAs).  The  uommittee  will  consist  of 
representativas  with  a  definable  stake  in 
the  outcome  qf  a  proposed  rule.  In 
accordance  with  section  564  of  the 
Negotiated  Rulemaking  Act  of  1990.  this 
notice:  (1)  Adj^ises  the  public  of  the 
establishment!  of  the  committee;  (2) 
provides  the  public  with  information 
regarding  the  pommittee;  (3)  solicits 
public  comment  on  the  proposed 
membership  df  the  committee;  and  (4) 
explains  how  persons  may  be 
nominated  foi  membership  on  the 
committee. 

DATES:  Comment  due  date:  March  5, 
1999.  HUD'S  t  jntative  plan  is  to  hold 
the  first  meeti  ig  of  the  Committee  on 
March  23-Mach  25.  1999. 
ADDRESSES:  H  JD  plans  to  hold  the  first 
meeting  at  the  Channel  Inn  Hotel 
(Captain's  Roc  m),  650  Water  Street.  SW, 
Washington.  I  iC  20024. 

Interested  p  jrsons  are  invited  to 
submit  comrai  snts  regarding  the 
Committee  and  its  proposed  members  to 
the  Regulations  Division,  Office  of 
General  Counsel,  Room  10276, 
Department  oB  Housing  and  Urban 
Development J43I  Seventh  Street,  SW, 
Washington,  DC  20410-0500. 
Comments  or  any  other  communications 
submitted  should  consist  of  an  original 
and  four  copias  and  refer  to  the  above 
docket  numbe^  and  title.  Facsimile 
(FAX)  comments  are  no<  acceptable.  The 
docket  will  be  available  for  public 


inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  weekdays  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Joan 
DeWitt,  Director,  Funding  and  Financial 
Management  Division,  Public  and 
Indian  Housing,  Room  4216, 
Department  of  Housing  and  Urbein 
Development,  431  Seventh  Street,  SW, 
Washington,  DC  20410-0500;  telephone 
(202)  708-1872  ext.  4035  (this  telephone 
numbers  is  not  toll-free).  Hearing  or 
speech-impaired  individuals  may  access 
this  number  via  TTY  by  calling  the  toll- 
ft^e  federal  Information  Relay  Service  at 
l-800-«77-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

HUD  currently  uses  a  formula 
approach  called  the  Performance 
Funding  System  (PFS)  to  distribute 
operating  subsidies  to  public  housing 
agencies  (PHAs).  A  regulatory 
description  of  the  PFS  can  be  foimd  at 
24  CFR  990.  Generally,  the  amount  of 
subsidy  received  by  a  PHA  is  the 
difference  between  projected  expenses 
and  projected  income,  with  the  PFS 
regulations  detailing  how  these 
projections  will  be  made.  PHAs 
calculate  their  PFS  eligibility  annually 
and  submit  a  request  for  funding  as  part 
of  their  budget  process.  While  the 
amount  varies,  this  subsidy  can 
represent  a  substantial  amount  of 
revenue  to  a  PHA.  For  example,  in  1998, 
HUD  distributed  over  $2.9  biUion  in 
operating  subsidies  to  PHAs. 

On  October  21,  1998,  the  Congress 
enacted  the  Quality  Housing  and  Work 
Responsibility  Act  of  1998  (Pub.  L.  105- 
276,  112  Stat.  2461.  approved  October 
21,  1998)  (QHWRA).  QHWRA  makes 
sweeping  changes  to  HUD's  pubfic  and 
assisted  housing  programs.  "These 
changes  include  ^e  establishment  of  an 
Operating  Fund  for  the  purpose  of 
making  assistance  available  to  PHAs  for 
the  operation  and  management  of  public 
housing.  The  assistance  to  be  made 
available  from  that  fund  is  to  be 
determined  using  a  formula  developed 
through  negotiated  rule-making 
procedures.  The  general  effective  date  of 
the  formula  (the  beginning  date  of  the 
fiscal  year  for  which  PHAs  will 
determine  their  subsidy  eligibility  using 
the  new  formula)  is  October  1,  1999. 
Section  519(n)(f)  of  QHWRA,  however, 
permits  HUD  to  extend  the  effective 
date  for  up  to  six  months  beyond  the 
general  effective  date. 

II.  Regulatory  Negotiation 

Negotiated  rulemaking,  or  "neg-reg," 
is  a  relatively  new  process  for  HUD.  The 
basic  concept  of  neg-reg  is  to  have  the 


agency  that  is  considering  drafting  a 
rule  bring  together  representatives  of 
affected  interests  for  face-to-face 
negotiations  that  are  open  to  the  public. 
The  give-and-take  of  the  negotiation 
process  is  expected  to  foster 
constructive,  creative  and  acceptable 
solutions  to  difficult  problems. 

In  anticipation  of  possible 
Congressional  action,  HUD  entered  into 
an  interagency  agreement  in  June  1998 
with  the  Federal  Mediation  and 
Conciliation  Service  (FMCS)  for 
convening  and  facilitation  services 
associated  with  a  negotiated  rulemaking 
regarding  a  possible  operating  fund 
proposed  rule.  FMCS  submitted  its 
Convening  Report  in  November  1998. 
The  report  concluded  that  it  was 
feasible  to  assemble  the  committee,  and 
provided  a  list  of  individual  PHAs  and 
organizations,  representing  a  wide  range 
of  interests,  that  are  wrilUng  and  able  to 
work  within  a  consensus  framework  on 
a  new  Operating  Fxmd  formula.  A  copy 
of  the  Convening  Report  is  available  for 
review  by  contacting  the  Regulations 
Division,  Office  of  General  Counsel,  at 
the  phone  number  listed  in  the 
ADDRESSES  section  of  this  notice. 

m.  Committee  Membership 

The  FMCS  conveners  consulted  and 
interviewed  over  40  officials  of  various 
organizations  that  would  be  affected  by 
the  operating  fund  rule.  The  goal  was  to 
develop  a  committee  whose 
membership  reflects  a  balanced 
representation  of  interested 
organizations  and  individuals.  Three 
national  PHA  associations — the  Council 
of  Large  Public  Housing  Authorities 
(CLPHA),  the  National  Association  of 
Housing  and  Renewal  Officials 
(NAHRO),  and  the  Public  Housing 
Authority  Directors  Association 
(PHADA)  worked  together  to  suggest 
executive  directors  of  PHAs  for 
committee  membership  that  would 
reflect  the  diversity  of  PHAs  in  terms  of 
size,  location,  and  special 
circumstances.  The  national 
associations  also  indicated  a  willingness 
to  serve  on  the  committee. 

After  reviewing  the  recommendations 
of  the  FMCS  conveners,  HUD  has 
tentatively  identified  the  following  list 
of  possible  interests  and  parties.  This 
list  should  be  considered  tentative,  and 
the  final  list  of  participants  may  not 
include  all  of  these  parties.  HUD  will 
decide  on  the  final  list  of  participants, 
based  upon  comments  on  this  Notice,  as 
well  as  its  own  efforts  to  identify  other 
entities  having  an  interest  in  the 
outcome  of  this  rulemaking. 
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•  Housing  Agencies 

1.  Oakland  Housing  Authority,  Oakland, 
CA 

2.  Indianapolis  Housing  Authority, 
hidianapolis,  IN 

3.  Pittsbu^  Housing  Authority, 
Pittsburgh,  PA 

4.  New  York  City  Housing  Authority, 
NYC.  NY 

5.  Reno  Housing  Authority,  Reno,  NV 

6.  Littleton  Housing  Authority, 
Littleton,  CO 

7.  Akron  Metro  Housing  Authority, 
Akron,  OH 

8.  Chicago  Housing  Authority,  Chicago,  ^ 

IL 

9.  Atlanta  Housing  Authority,  Atlanta, 
GA 

10.  Athens  Housing  Authority,  Athens, 
GA 

11.  Puerto  Rico  Public  Housing 
Authority,  San  Juan,  PR 

12.  Seattle  Housing  Authority,  Seattle, 
WA 

13.  Wilmington  Housing  Authority, 
Wilmington,  DE 

14.  York  Housing  Authority,  York,  NE 

•  Tenant  Organizations 

1.  Massachusetts  Union  of  Public 
Housing  Tenants,  Needham,  MA 

2.  New  Jersey  Association  of  Public  and 
Subsidized  Housing  Residents, 
Newark,  NJ 

•  Public  Interest  Groups 

1.  National  Low  Income  Housing 
CoaUtion,  Washington,  DC 

2.  Housing  and  Development  Law 
Institute,  Washington,  DC 

3.  Center  for  Community  Change, 
Washington,  DC 

•  National  PHA  Associations 

1.  Public  Housing  Authority  Directors 
Association  (PHADA) 

2.  National  Association  of  Housing  and 
Renewal  Officials  (NAHRO) 

3.  Council  of  Large  Public  Housing 
Authorities  (CLPHA) 

•  Federal  Government 

1.  U.S.  Department  of  Housing  and 

Urban  Development 

We  invite  you  to  give  us  comments 
and  suggestions  on  this  tentative  list  of 
committee  members.  We  do  not  believe 
that  each  potentially  affected 
organization  or  individual  must 
necessarily  have  its  own  representative. 


However,  we  must  be  satisfied  that  the 
group  as  a  whole  reflects  a  proper 
balance  and  mix  of  interests. 
Accordingly,  the  composition  of  the 
final  list  will  likely  be  different  from 
this  tentative  list.  Negotiation  sessions 
wrill  be  open  to  members  of  the  pubUc, 
so  individuals  and  organizations  that 
are  not  members  of  the  committee  may 
attend  all  sessions  and  communicate 
informally  with  members  of  the 
committee. 

IV.  Neighborhood  and  Community 
Based  Groups 

In  particular,  HUD  welcomes  and 
solicits  expressions  of  interest  or 
nominations  from  any  groups  or 
individuals  that  operate  on  behalf  of  the 
commimities  and  neighborhoods  served 
by  pubUc  housing,  and  organizations 
that  represent  local  officials. 

V.  Requests  for  Representation 

If  you  are  interested  in  serving  as  a 
member  of  the  committee  or  in 
nominating  another  person  to  serve  as  a 
member  of  the  committee,  you  must 
submit  a  written  nomination  to  HUD  at 
the  address  listed  in  the  ADDRESSES 
section  of  this  notice.  Your  nomination 
for  membership  on  the  committee  must 
include: 

(1)  The  name  of  your  nominee  and  a 
description  of  the  interests  the  nominee 
would  represent; 

(2)  Evidence  that  your  nominee  is 
authorized  to  represent  parties  with  the 
interests  the  nominee  would  represent; 

(3)  A  written  commitment  that  the 
nominee  will  actively  participate  in 
good  faith  in  the  development  of  the 
rule;  and 

(4)  The  reasons  that  the  parties  listed 
in  this  notice  do  not  adequately 
represent  your  interests. 

HUD  will  determine,  in  consultation 
with  the  FMCS  conveners,  whether  a 
proposed  member  should  be  included  in 
the  makeup  of  the  committee.  HUD  will 
make  that  decision  based  on  whether  a 
proposed  member  would  be 
significantly  affected  by  the  proposed 
rule  and  whether  the  interest  of  the 
proposed  member  could  be  represented 
adequately  by  other  members. 

VI.  Substantive  Issues  for  Negotiation 

The  subject  and  scope  of  the  proposed 
rule  to  be  considered  is  the 


development  of  an  operating  fund  for 
the  purpose  of  making  assistance 
available  to  PHAs  for  the  operation  and 
management  of  pubUc  housing  in 
accordance  with  the  criteria  outlined  in 
section  519  of  QHWRA. 

Vn.  Final  Notice  Regarding  Committee 
Establishment 

After  reviewing  any  comments  on  this 
Notice  and  any  requests  for 
representation,  HUD  will  issue  a  final 
notice.  That  notice  will  announce  the 
final  composition  of  the  Negotiated 
Rulemaking  Advisory  Committee  and 
the  firm  date,  time,  and  place  of  the 
initial  meeting. 

Vm.  Tentative  Schedule 

At  this  time,  HUD's  tentative  plan  is 
to  hold  the  first  meeting  of  the 
committee  on  March  23-March  25, 
1999.  On  March  23,  1999,  the  meeting 
is  expected  to  start  at  10:00  a.m.  and  run 
until  completion;  on  March  24,  1999, 
the  meeting  is  expected  to  start  at  9:00 
a.m.  and  nm  until  completion;  and  on 
March  25, 1999,  the  meeting  will  start 
at  9:00  a.m.  and  run  until  approximately 
3:00  p.m.  We  plan  to  hold  the  meeting 
at  the  Channel  Inn  Hotel  (Captain's 
Room).  650  Water  Street,  SW, 
Washington.  DC  20024.  The  purpose  of 
the  meeting  will  be  to  orient  members 
to  the  neg-reg  process,  to  establish  a 
basic  set  of  understandings  and  ground 
rules  (protocols)  regarding  the  process 
that  will  be  followed  in  seeking  a 
consensus,  and  to  begin  to  address  the 
issues.  This  meeting  will  be  open  to  the 
public.  In  the  event  that  the  date  and 
times  of  these  meetings  are  changed, 
HUD  will  advise  the  public  through 
Federal  Register  notice. 

Decisions  with  respect  to  future 
meetings  will  be  made  at  the  first 
meeting  and  from  time  to  time 
thereafter.  Notices  of  future  meetings 
will  be  published  in  the  Federal 
Register. 

Dated:  January  19, 1999. 
Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

[FR  Doc.  99-2572  Filed  1-29-99;  4:23  pm] 
BILUNO  CODE  4210-33-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  01 
[FRL-6229-4] 
RIN  2060-AFO^ 

National  Eml$sion  Standard  for 
Hazardous  Air  Pollutants;  National 
Emission  Standards  for  Radon 
Emissions  Fnom  Phosphogypsum 
Stacks 

AGENCY:  Envi  onmental  Protection 

Agency. 

ACTION:  Final  rule. 


SUMMARY:  Th^  Environmental  Protection 
Agency  {EPA\  is  promulgating  revisions 
to  the  National  Emission  Standard  for 
Hazardous  Air  Pollutants  (NfESHAP) 
that  sets  limits  on  radon  emissions  from 
phosphogypstun  stacks,  codified  as 
subpart  R  of  40  CFR  part  61.  The 
Agency  is  taking  today's  action  in 
response  to  a  petition  for 
reconsideration  from  The  Fertilizer 
Institute  (TFTjl,  which  critiqued  the  risk 
assessment  EPA  performed  in  support  of 
the  version  of  subpart  R  promulgated  in 
1992.  Today'^  action  raises  the  limit  on 
the  quantity  of  phosphogypsum  that 
may  be  used  lor  indoor  research  and 
development  from  700  to  7,000  pounds, 
eliminates  current  sampUng 
requirements  for  phosphogypsum  used 
in  indoor  resaarch  and  development, 
and  clarifies  sampling  procedures  for 
phosphogypsfun  removed  from  stacks 
for  other  purposes. 

DATES:  These  ^ulations  are  effective 
April  5, 1999.  Petitions  for  judicial 
review  of  this;  final  action  must  be  filed 
no  later  than  April  5, 1999. 
ADDRESSES:  Cbpies  of  the  two 
documents  erititled  "Risk  Assessment 
for  Research  ^d  Development  Uses  of 
Phosphogypsum"  and  "Statistical 
Procedures  fof  Certifying 
Phosphogypstun  for  Entry  into 
Commerce"  n^ay  be  obtained  by  writing 
to  this  addrest.  A  siunmary  of 
comments  received  on  the  proposed 
rule  accompanied  by  the  Agency's 
responses  may  be  obtained  by 
requesting  the  response  to  comment 
document  entitled  "Comments  and 
Response  to  Comments — NESHAPS; 
National  Emi$sion  Standards  of  for 
Radon  Emissions  from  Phosphogypsum 
Stacks  on  Amjendments  to  Subpart  R." 
FOR  FURTHER  fIFORMATtON  CONTACT:  Pat 
Tilson;  telepl^ne  number  (202)  564- 
9762;  address:  Radiation  Protection 
Division,  Mail  Code  6602J,  U.S. 
Environmental  Protection  Agency, 
Washington,  ()C  20460;  email  address: 
tilson.pat@ep^.gov. 


SUPPLEMENTARY  INFORMATION: 
Docket 

Docket  No.  A-79-11  contains  the 
public  record  supporting  the  final  rule 
revising  40  CFR  Part  61,  Subpart  R, 
which  EPA  issued  in  1992  (57  FR 
23305,  Jime  3, 1992).  It  also  contains  the 
August  3, 1992,  TFI  petition,  and  the 
EPA  response  partially  granting  and 
partially  denying  the  TFI  petition  (59  FR 
14040,  March  24, 1994).  Docket  No.  A- 
94-57  contains  certain  documents 
which  led  to  the  May  8, 1996,  proposal 
and  this  final  rulemaking.  These  dockets 
are  available  for  public  inspection 
between  the  hours  of  8  a.m.  and  5  p.m., 
Monday  through  Friday,  in  room  Ml 500 
of  Waterside  Mall,  401  M  Street,  SW, 
Washington,  DC  20460.  A  reasonable  fee 
may  be  charged  for  copies  of 
documents. 

Introduction 

Purpose  of  Today's  Action  and 
Summary  of  Changes  to  Subpart  R 

The  Agency  is  promulgating  revisions 
to  those  portions  of  Subpart  R  of  40  CFR 
part  61  which  concern:  (1)  the 
distribution  and  use  of  the  substance, 
phosphogypsimi,  for  indoor  research 
and  development  purposes;  (2)  the 
sampling  and  measurement  of  radium- 
226  in  phosphogypstun;  and  (3)  use  of 
phosphogypsum  for  outdoor  agricultural 
purposes.  The  Environmental  Protection 
Agency  is  taking  today's  action  in 
response  to  issues  raised  in  a  petition 
for  reconsideration  firom  The  FertiUzer 
Institute  which  questioned  aspects  of 
the  risk  assessment  EPA  performed  in 
support  of  the  rulemaking  that  revised 
Subpart  R  in  1992.  The  risk  assessment 
was  an  evaluation  of  the  risk  to  persons 
who  perform  research  and  development 
activities  in  a  laboratory  using 
phosphogypsum.  Phosphogypsum — a 
byproduct  of  the  wet-acid  process  of 
producing  phosphoric  acid  from 
phosphate  rock — contains  naturally 
occurring  radiation  emitted  by  uranixmi- 
238  and  its  decay  products  such  as 
radium-226  and  radon-222.  Exposure  to 
the  radiation  emitted  by  these  and  other 
radionuclides  in  phosphogypsum  can 
increase  an  individual's  probabihty  of 
developing  cancer.  If  present  in 
quantities  above  certain  limits,  the 
radionuclides  in  phosphogypstun  could 
cause  tmacceptable  risks  of  incurring 
fatal  cancer. 

Specifically,  today's  action  revises 
§  61.205  to  conform  to  the  technical 
findings  EPA  made  when  it  re-evaluated 
the  risk  assessment  used  to  promulgate 
Subpart  R  in  1992.  See  57  FR  23305, 
June  3,  1992.  EPA  found  that  the  risk 
assessment  contained  errors  in  the 


calculation  of  the  quantity  of  the 
radioactive  gas,  radon-222,  that  would 
be  present  in  a  laboratory  in  which 
phosphogypsum  was  used  for  indoor 
research  and  development  piuposes. 
Today's  action  revises  the  limit  set  by 
Subpart  R  on  the  amount  of 
phosphogypsum  that  may  be  used  in 
indoor  research  and  development  from 
700  pounds  upward  to  7,000  potmds.  In 
addition,  today's  action  provides 
clarification  on  how  to  determine 
compliance  with  the  new,  7,000-pound 
limit,  such  as  whether  this  limit  shotUd 
be  applied  on  a  facility-by-facility  or  on 
an  experiment-by-experiment  basis. 

In  addition,  the  Agency  is  removing 
the  requirement  to  sample  and  meastire 
the  radium-226  in  phosphogypstun  that 
is  used  for  indoor  research  and 
development  activities  because  Subpart 
R  does  not  contain  a  corresponding 
limit  on  the  concentration  of  radiiun- 
226  in  phosphogypstun  when  it  is  used 
for  these  activities.  Sampling  of  radiiun- 
226  concentrations  must  still  be 
performed  when  phosphogypstun  is 
used  for  outdoor  agriculttiral  purposes, 
as  set  forth  in  §  61.204,  and  when 
appUcation  is  made  to  EPA  for  approval 
to  use  phosphogypstun  for  other 
purposes  ptusuant  to  §61.206.  Today's 
action  makes  minor  changes  to 
§§  61.204  and  61.205  to  draw  the 
distinction  more  sharply  between  the 
uses  of  phosphogypstim  which  are 
covered  by  the  respective  sections. 

In  addition,  the  Agency  is  revising 
section  61.207  to  establish  the  level  of 
statistical  tmcertainty  that  is  allowed  in 
meastirements  of  radiiun-226  in 
phosphogypstun.  These  measurements 
are  performed  in  connection  with 
outdoor  agricultural  uses  of 
phosphogypstim  and  those  other  tises  of 
phosphogypsum  that  the  Agency 
approves  on  a  case-by-case  basis. 

History  of  the  NESHAPfor 
Phosphogypsum  and  TFI's  Petition  for 
Reconsideration 

EPA  first  promulgated  the  NESHAP 
for  phosphogypstun  stacks  on  December 
15,  1989.  At  that  time,  the  standard 
required  that  all  phosphogypsum  be 
disposed  of  in  stacks.  Phosphogypsum 
stacks  are  large,  on-site  disposal  piles 
composed  of  the  excess  phosphogypstun 
formed  dtuing  the  wet-acid  process. 
Unlike  subsequent  versions  of  Subpart 
R,  the  1989  standard  did  not  permit 
alternate  uses  of  phosphogypsum  such 
as  for  indoor  research  and  development. 

EPA  subsequently  received  several 
petitions  requesting  that  it  reconsider 
setting  standards  that  would  permit 
alternatives  to  disposal  of 
phosphogypsum  in  stacks.  Petitioners 
argued  that  EPA  had  not  considered  the 
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implications  of  these  alternatives  when 
it  set  the  1989  rule.  EPA  agreed  to 
convene  a  rulemaking  to  evaluate  the 
attendant  risks  of  these  alternatives  to 
disposal  and  establish  standards  under 
which  these  alternatives  might  be 
permissible.  See  55  FR  13480.  April  10. 
1990.  EPA  promulgated  revisions  to 
Subpart  R  after  analyzing  the  associated 
risks  of  alternate  uses  and  evaluating  the 
comments  received  on  the  proposed 
rule.  See  57  FR  23305,  June  3.  1992.  The 
revised  Subpart  R  permitted  uses  of 
phosphogypsum  that  fall  into  three 
categories:  (1)  Outdoor  agricultural  uses, 
for  example  as  a  conditioner  for  soils 
containing  high  quantities  of  salt  or  low 
quantities  of  calcium  and  other 
nutrients;  (2)  indoor  research  and 
development  activities,  for  example  to 
study  the  production  of  road-base  and 
building  materials  using 
phosphogypsum;  and  (3)  other  alternate 
uses  that  are  approved  by  EPA  on  a 
case-by-case  basis. 

Subsequently,  TFI  sought  judicial 
review  of  the  1992  rule  in  The  Fertilizer 
Institute  v.  Environmental  Protection 
Agency,  No.  92-1320  (D.C.  Cir.).  TFI 
also  filed  a  petition  with  EPA  on  August 
3, 1992.  requesting  EPA  to  reconsider 
the  1992  rule  pursuant  to  section 
307(d)(7)(B).  A  second  suit  was  brought 
against  the  Agency  by  ManaSota-88  in 
ManaSota-88  v.  Brovraer.  No.  92-1330 
(D.C.  Circuit).  EPA  entered  settlement 
discussions  with  TFI  and  ManaSota-88. 
and  agreed  jointly  to  move  the  D.C. 
Circuit  Court  of  Appeals  to  stay  judicial 
review  of  the  1992  rule.  The  Court 
granted  the  motion.  As  part  of  that 
agreement.  EPA  agreed  to  make  a  final 
decision  whether  to  grant  or  deny  TFI's 
petition  for  reconsideration.  EPA 
decided  to  partially  deny  and  partially 
grant  the  petition  after  careful  review  of 
all  the  objections  to  the  1992  rule  set 
forth  in  the  petition  for  reconsideration. 
See  59  FR  14040,  March  24.  1994.  The 
principal  purpose  of  the  present 
rulemaking  is  to  effectuate  the  decision 
by  EPA  to  partially  grant  the  TFI 
petition. 

Statutory  Basis  and  the  Benzene  Policy 

EPA  initially  promulgated  the 
NESHAP  for  phosphogypsum  stacks  on 
December  15, 1989  pursuant  to  Section 
112  of  the  Clean  Air  Act  (CAA).  In  1990, 
Section  112  was  amended  by  the  Clean 
Air  Act  Amendments  of  1990.  Section 
112(q)(2)  of  the  CAA,  as  amended, 
specifically  provides  that  Section  112  of 
the  CAA  shall  remain  in  effect  for,  inter 
alia,  radionuclide  emissions  from 
phosphogypsum  stacks. 

Under  the  CAA,  as  in  effect  prior  to 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990,  the  Agency,  in 


establishing  risk-based  standards,  must 
follow  the  method  specified  in  the 
"Vinyl  Chloride  decision."  Natural 
Resources  Defense  Council  v.  EPA,  824 
F.2d  1146  (D.C.  Cir.  1987).  The  Vinyl 
Chloride  decision  requires  that  these 
Section  112  standards  be  established  in 
two  steps.  In  the  first  step,  the  Agency 
determines  a  "safe"  or  "acceptable" 
level  of  risk  by  considering  only  health- 
related  factors.  Next,  the  Agency  may 
make  the  standeird  more  protective 
considering  costs  and  technological 
feasibility.  The  resulting  standard  must 
protect  pubhc  health  with  an  ample 
margin  of  safety. 

EPA  implemented  the  Vinyl  Chloride 
decision  in  1989  with  the  promulgation 
of  the  NESHAP  for  benzene.  This 
rulemaking  established  the  "Benzene 
Pohcy"  by  which  EPA  sets  standards 
under  Section  112  of  the  Clean  Air  Act. 
as  in  effect  prior  to  enactment  of  the 
Clean  Air  Act  Amendments  of  1990.  See 
54  FR  38044  (September  14.  1989).  The 
Benzene  Policy  sets  forth  the  specific 
criteria  EPA  uses  when  determining  the 
safe  level  of  risk  set  by  NESHAPs.  Any 
amendments  or  revisions  to  the  existing 
NESHAP  for  phosphogypsum  would 
have  to  meet  these  criteria  for  the 
Agency  to  consider  it  adequately 
protective  of  public  health  with  an 
ample  margin  of  safety.  Included  among 
these  criteria  is  the  requirement  that 
NESHAPs  protect  the  individual 
receiving  the  highest  lifetime  risk  to  a 
level  of  1  in  10,000. 

Description  of  the  Final  Rule 

Today's  action  affects  those  portions 
of  Subpart  R  which  cover  the  use  of 
phosphogypsum  in  indoor  research  and 
development  found  at  §  61.205  and  the 
procedures  for  sampUng  and 
measurement  of  radium-226  in 
phosphogypsiun  found  at  §61.207.  In 
addition,  today's  ndemaking  revises 
§  61.204  to  clarify  that  agricultural  uses 
that  occur  in  an  indoor  laboratory  must 
comply  writh  §61.205,  while  outdoor 
agricultural  uses  of  phosphogypsum 
must  comply  with  §  61.204. 

The  New  7,000  Pound  Limit  on  Indoor 
Research  and  Development  Uses 

Today's  action  raises  the  limit  set  by 
§  61.205(b)(2)  on  the  amount  of 
phosphogypsum  that  may  be  used  in 
indoor  research  and  development  from 
700  pounds  to  7,000  pounds.  The 
Agency  is  revising  the  limit  to  conform 
to  the  technical  findings  it  made  when 
it  re-evaluated  the  risk  assessment  used 
to  promulgate  Subpart  R  in  1992. 
Specifically,  EPA  found  that  the  risk 
assessment  contained  errors  in  the 
calculation  of  the  quantity  of  the 
radioactive  gas,  radon-222,  that  would 


be  present  in  a  laboratory  in  which 
phosphogypsum  was  being  used  for 
research  and  development  purposes. 
EPA  has  revised  three  of  the  key 
assumptions  used  in  these  calculations. 
A  complete  discussion  of  the  changed 
parameters  and  the  effect  of  these 
changes  on  the  presence  of  radon-222 
are  contained  in  the  document,  "Risk 
Assessment  of  Research  and 
Development  Uses  of  Phosphogypsum." 
First,  EPA  revised  the  assumption  made 
regarding  the  number  of  drums  of 
phosphogypsum  that  would  be  opened 
at  any  one  time  and  from  which  radon- 
222  could  therefore  escape  to  the 
ambient  air  in  the  laboratory.  During  the 
1992  rulemaking,  EPA's  risk  assessment 
assumed  that  five  such  drums  would  be 
open.  EPA  changed  this  assumption  to 
reflect  that  at  most  only  one  single  drum 
would  be  open  under  actual  conditions 
in  laboratories.  Public  comments  on  the 
notice  of  proposed  rulemaking  noted 
that  laboratories  typically  use 
phosphogypsum  a  few  pounds  at  a  time, 
making  it  unnecessary  to  have  several 
drums  open  simultaneously. 

Second,  EPA  changed  the  assumption 
regarding  how  much  of  the  radon-222 
that  is  present  in  the  phosphogypsum 
actually  emanates  into  the  ambient  air 
of  the  laboratory.  When  setting  the  1992 
rule,  EPA  had  assumed  that  all  the 
radon-222  generated  by  the  radium-226 
in  phosphogypsum  would  be  released. 
EPA's  new  risk  assessment  reconsiders 
such  factors  as  the  rate  at  which  air  is 
ventilated  from  a  laboratory,  the  size  of 
the  laboratory  and  the  effect  of  moisture 
on  the  rate  of  emanation  of  radon-222 
from  the  phosphogypsum. 

Third,  EPA  revised  the  assumption  on 
the  number  of  hours  a  researcher  spends 
in  the  laboratory  from  4.000  hoiu^  down 
to  1.000  hours  per  year.  The  value  of 
4,000  hours  that  was  used  in  the  1992 
rulemaking  exceeded  by  100  percent  the 
typical  occupational  year  of  2.000 
hoiu-s.  The  value  of  1.000  hours  was 
judged  to  be  a  more  realistic  estimate. 

By  making  these  three  changes  and  re- 
calculating die  risk.  EPA  found  that  the 
use  of  7.000  pounds  of  phosphogypsum 
for  indoor  research  and  development 
purposes  would  cause  a  risk  that  was 
just  slightly  higher  than  1  in  100.000.  It 
was  apparent  that  revising  the 
regulation  so  as  to  permit  7,000  pounds 
of  phosphogypsum  would  still  meet  the 
presumptively  safe  risk  level  of  1  in 
10.000  that  EPA  established  with  the 
Benzene  Policy. 

EPA  requested  public  comment  on 
what  practical  advantages  a  higher  limit 
of  7.000  pounds  would  provide  in  the 
Notice  of  Proposed  Rulemaking  (61  FR 
20775,  May  8,  1996).  The  comments 
received  by  the  Agency  indicated  that 
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the  higher  limit  would  permit  larger 
scale  experimfents  yielding  results 
which  can  be  fapplied  more  accurately  to 
real  uses  of  pQosphogypsum.  Comments 
also  stated  th^t  the  higher  limit  would 
permit  a  facilijly  to  keep 
phosphogypsv^  in  one  large,  7,000- 
pound  storag^  area  rather  than  in 
several  smallqr  separate  storage  areas 
associated  wit|b  each  individual 
experiment  or)  activity.  (For  more  on 
how  to  apply  the  7,000-poimd  limit,  see 
discussion  below  on  how  regulated 
parties  should  determine  if  individual 
laboratories  a«d  experiments  are  in 
compliance.)  further  comments  stated 
that  the  healtlj  risk  corresponding  to 
7.000  pounds  pf  phosphogypsvun  was 
acceptable,  especially  given  the  view 
that  EPA's  coijservative  choice  of 
parameter  valiies  (e.g.,  hours  spent 
inside  a  laboratory)  led  to  over-estimates 
of  the  risk  to  Persons  doing  research. 
Other  comme<its  expressed  concern, 
however,  that  doses  to  persons 
performing  radium  extraction  might  be 
higher  than  inl  routine  handling  in  other 
indoor  research  and  development. 
EPA's  revisedlrisk  assessment 
nonetheless  sl^ows  that  even  handling 
the  large  amounts  of  phosphogypsiun 
required  for  extracting  radium  would 
not  cause  risk$  in  excess  of  the  1  in 
10,000  level  sit  by  the  Benzene  Policy, 
provided  that  the  7,000-pound  limit  was 
not  exceeded.  JBased  on  the  public 
comments  received  and  the  findings  of 
EPA's  revised  risk  assessment,  EPA  is 
amending  the  limit  on  the  amount  of 
phosphogypsum  to  7,000  pounds.  For 
further  discussion  of  the  revised  risk 
assessment,  sae  the  document,  "Risk 
Assessment  of  Research  and 
Development  IJses  of  Phosphogypsum." 


How  to  Deter 
7,000-Pound 


line  Compliance  With  the 
imit 


Today's  action  revises  §  61.205(b)(2) 
to  clarify  how^  compliance  is  determined 
with  the  7.006  pound  Umit.  Both  TFI's 
petition  and  i^any  public  comments  on 
the  notice  of  proposed  rulemaking  (61 
FR  20775.  Mav  8.  1996)  expressed 
confusion  ovar  whether  this  limit 
applies  to  ona  room  (i.e.,  a 
"laboratory")]  an  entire  building,  etc.  In 
other  words,  ik  the  correct  method  for 
determining  oompliance  to  add  up  the 
total  pounds  pf  phosphogypsum  in  use, 
everywhere  for  all  experiments  and 
rooms  in  a  facility,  and  testing  this  total 
against  the  7,(i00-pound  limit?  Or 
should  compljiance  be  determined  by 
separately  coiiparing  the 
phosphogyps^  used  in  each 
experiment  aid/or  room  to  the  7,000- 
pound  limit? 

The  Agency  first  evaluated  the  health 
risk  implied  by  each  of  the  above  two 


methods  of  determining  compliance. 
The  risk  assessment  examined  whether 
a  person  working  in  a  facility  that  had 
several  ongoing  projects  of  7,000 
poimds  would  experience  greater  risk 
than  a  person  working  in  a  facility 
having  only  one  such  project.  The  risk 
breaks  down  to  the  sum  of  two  types  of 
radiation  risks:  (1)  the  risk  from  direct 
gamma  radiation;  and  (2)  the  risk  from 
inhaled  radon  which  is  generated  by  the 
presence  of  radium-226.  With  respect  to 
gamma  radiation,  the  risk  assessment 
assiunes  that  the  researcher  is  exposed 
to  10  dnmis  (7,000  pounds)  in  the  same 
room  for  1,000  hours,  at  a  distance  of 
one  meter.  A  researcher  might  receive 
additional  ganuna  radiation  if  any  other 
experiments  were  taking  place 
elsewhere  in  the  building.  EPA's  risk 
assessment  considered  this  latter 
possibility.  The  effect  of  gamma 
radiation  from  these  additional  rooms 
would,  however,  be  substantially 
decreased  the  further  away  a  person  is 
located  from  the  source.  Hence,  EPA's 
risk  assessment  found  that  the 
researcher  would  for  the  most  part  only 
be  affected  by  the  gamma  radiation  from 
the  drums  in  the  room  he  is  standing  in. 
The  risk  due  to  gamma  radiation  would 
effectively  remain  unchanged  with 
either  way  of  determining  compliance 
with  the  7,000-poimd  limit. 

The  second  component  of  risk,  the 
inhalation  of  radon-222,  would  not 
increase  if  additional  experiments  took 
place  in  nearby  rooms  within  the  same 
building.  This  results  from  the  fact  that 
the  £iir  in  rooms  where  separate 
experiments  occvu-  would  effectively 
remain  isolated;  the  radon-222  in  one 
room  would  not  migrate  to  other  rooms 
and  increase  the  radon-222 
concentration  found  within  the  other 
rooms.  The  combined  risk  from  ganuna 
radiation  and  inhaled  radon-222 
effectively  would  be  the  same  whether 
the  limit  applied  separately  to  the 
different  projects  within  a  facility  or  if 
it  limited  the  total  phosphogypsum  from 
all  resefirch  activities  within  a  research 
complex  to  7,000  pounds.  A  more  in- 
depth  discussion  is  contained  in  "Risk 
Assessment  for  Research  and 
Development  Uses  of  Phosphogypsum." 

Based  on  the  findings  of  the  risk 
assessment  and  public  comments 
received  on  the  notice  of  proposed 
rulemaking,  EPA  revised  §61. 205(b)(2) 
of  Subpart  R  so  that  the  7,000-pound 
limit  applies  separately  to  each 
individual  research  and  development 
activity.  In  addition,  no  more  than  7,000 
pounds  may  be  stored  in  any  room  at  a 
research  and  development  facility. 
Thus,  a  particular  facility  may  purchase 
or  possess  more  than  7,000  pounds  of 
phosphogypsum  for  use  in  multiple 


research  activities,  so  long  as  it  does  not 
exceed  this  limit  for  any  individual 
research  activity  and  no  one  room 
within  the  facility  contains  more  than 
this  limit. 

Difference  in  Applicability  Between 
Sections  61.204  and  61.205 

EPA  is  revising  §  61.205(b)(5)  to 
clarify  that  research  and  development 
activities  authorized  by  this  section 
must  occur  indoors  in  a  controlled 
laboratory  setting  that  the  public  caimot 
enter  freely,  except  on  an  infrequent 
basis  for  tours  of  the  facility.  In 
addition,  EPA  is  revising  the  title  of 
§  61.205  to  indicate  that  this  section 
applies  to  indoor  research  and 
development.  EPA  is  making  these 
revisions  in  response  to  both  TFI's 
petition  and  public  comments.  These 
parties  expressed  uncertainty  as  to 
which  section  of  Subpart  R  would  apply 
to  agricultural  uses  of  phosphogypsum 
that  are  conducted  for  the  purpose  of    . 
research  and  development.  To  this  end, 
EPA  has  added  clarifying  language  to 
§  61.205(b)(5)  of  the  final  rule  that 
specifies  that  outdoor  agricultxiral 
research  and  development  must  comply 
with  §61.204,  on  outdoor  agricultural 
uses.  As  a  compliment  to  this  new 
language,  EPA  has  added  language  to 
§61.204  to  specify  that  agricultural 
research  and  development  that  occurs 
indoors,  in  a  laboratory,  must  comply 
with  §61.205,  on  indoor  research  and 
development  in  a  laboratory. 

To  summarize,  outdoor  uses  of 
phosphogypsum  must  comply  vdth 
either  §  61.204,  "Distribution  and  use  of 
phosphogypsimi  for  outdoor  agricultural 
purposes"  or  §61.206,  "Distribution  and 
use  of  phosphogypsum  for  other 
purposes."  Section  21.206  allows  EPA 
to  authorize,  on  a  case-by-case  basis, 
indoor  and  outdoor  uses  not  covered  or 
authorized  by  §§  61.204  and  61.205. 
Phosphogypsum  that  remains  in 
outdoor  stacks  must  comply  with  the 
numerical  limits  of  §  61.202. 

Situations  in  Which  Sampling  of 
Radium-226  is  Required 

Today's  action  removes  the  portions 
of  §§  61.205(a)  and  61.207(a)  requiring 
sampling  of  phosphogypsum  that  is  to 
be  used  for  indoor  research  and 
development  activities.  TFI's  petition 
and  many  public  comments  on  the 
notice  of  proposed  rulemaking  noted 
that  Subpart  R  does  not  establish  any 
limit  on  the  concentration  of  radium- 
226  in  phosphogypsum  used  pursuant 
to  §61.205,  only  on  the  number  of 
pounds  that  are  used.  Hence,  these 
parties  noted  that  the  existing 
requirement  on  sampling  would  merely 
add  hundreds  of  dollars  of  cost  without 
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increasing  the  assurance  that  public 
health  is  being  protected  with  an  ample 
margin  of  safety. 

By  removing  this  requirement,  EPA 
will  not  change  the  level  of  protection 
afforded  to  persons  who  perform  indoor 
research  and  development.  The  risk 
assessment  EPA  performed  on  indoor 
research  and  development  assumed  that 
the  phosphogypsum  would  have  a  very 
high  concentration  of  radiiun-226  (equal 
to  26  pCi/g)  and  set  a  poimd  limit 
appropriate  to  this  assumption.  This 
high  level  of  radium-226  represents  the 
radium  concentration  found  in  the  most 
radioactive  phosphogypsum  stacks, 
which  are  in  Florida.  The  7,000-pound 
limit  controls  the  radiological  cancer 
risk  because  it  has  the  effect  of  limiting 
the  total  quantity  of  radium-226  that  is 
present. 

SampUng  of  radium-226 
concentrations  must  nonetheless  still  be 
performed  when  phosphogypsum  is 
used  for  outdoor  agricultural  purposes, 
as  set  forth  in  §  61.204,  and  when 
application  is  made  to  EPA  under 
§  61.206  for  approval  of 
phosphogypsiun  use  for  other  purposes. 

Procedures  for  Sampling  and 
Measurement  of  Radium-226 

The  Agency  is  substantially  revising 
§61.207,  on  sampling  and  measurement 
of  phosphogypsum,  to  clarify  what 
levels  of  statistical  uncertainty  are 
allowable  in  measurements  of  radiuim- 
226  in  phosphogypsum.  The  1992  rule 
established  the  requirement  for 
measurement  and  sampling  of 
phosphogypsimi  used  for  outdoor 
agricultural  uses  under  §  61.204  and  for 
"other  uses"  \mder  §  61.206.  TFI's 
petition  and  the  public  comments  on 
the  notice  of  proposed  rulemaking  noted 
that  the  1992  rule  did  not  specify  the 
allowable  uncertainties.  Today's  action 
provides  clarification  on  the  statistical 
method  that  must  be  followed  to 
establish  this  statistical  uncertainty. 

The  following  discussion  relies  on 
several  statistical  terms.  Critical  value 
means  the  percentile  value,  a,  of  a 
probability  distribution  above  or  below 
which  only  a  per  cent  of  the  probability 
lies.  Thus  there  is  a  .05  probability  that 
a  normally  distributed  variable  will 
have  a  value  above  the  upper  5% 
critical  value,  which  is  calculated  by 
summing  the  product  of  1.64  times  the 
standard  deviation  of  the  distribution  to 
the  mean  of  the  distribution.  When 
testing  an  hypothesis,  a  is  the  level  of 
signiRcance,  and  determines  the  critical 
value. 

Hypothesis  testing  means  a  procedure 
for  the  statistical  determination  of  the 
validity  of  an  hypothesis.  A  test 
statistic,  such  as  the  standard  normal 


variable,  is  calculated  for  the  purpose  of 
discriminating  between  a  null 
hypothesis  and  an  alternative. 

Level  of  significance  means  the 
probability,  a  of  rejecting  the  null 
hypothesis  in  a  test  of  an  hypothesis. 

Sampling  distribution  means  a 
probability  distribution  assumed  by  a 
statistic  such  as  the  sample  mean, 
calculated  from  a  sample  drawn  from  a 
population. 

Under  this  final  rule,  the  procedure 
for  certifying  an  area  of  a 
phosphogypsum  stack  for  entry  into 
commerce  requires  the  collection  of 
samples  of  phosphogypsum  and  the 
measurement  of  their  radium-226 
content.  The  samples  must  be  collected 
from  regularly  spaced  locations  across 
the  area  of  the  stack  being  considered 
for  entry  into  commerce.  After  the 
radiimi-226  concentration  in  each 
sample  is  measured,  the  mean  and 
standard  deviation  of  the  collected 
samples  must  be  calculated. 

A  decision  rule,  based  on  the 
sampling  distribution  for  the  sample 
mean,  must  be  used  to  determine  if  the 
phosphogypsiun  is  acceptable  for  entry 
into  commerce.  This  rule  requires  the 
determination  of  the  critical  value  for  a 
5%  level  of  significance  in  the  upper,  or 
right  hand,  tail  of  the  sampling 
distribution.  The  critical  value  is  the 
95th  percentile  of  the  sampling 
distribution. 

The  decision  rule  has  three  outcomes. 
If  the  critical  value  is  less  than  or  equal 
to  10  pico-curies  per  gram  (pCi/g), 
phosphogypsiun  from  this  area  of  the 
stack  can  be  entered  into  commerce.  (By 
definition,  one  curie  of  a  given 
radionucUde  experiences  37  billion 
nuclear  decays  per  second.  A  pico-curie 
(pCi)  is  one  trilUonth  of  one  curie.)  If 
the  mean  of  the  collected  samples  is 
greater  than  or  equal  tolO  pCi/g, 
phosphogypsum  from  this  area  of  the 
stack  cannot  be  entered  into  commerce. 
If  the  sample  mean  is  less  than  10  pCi/ 
g  and  the  critical  value  is  greater  than 
10  pCi/g,  the  phosphogypsum  cannot  be 
entered  into  commerce  unless  further 
testing  is  undertaken.  The  sample  size 
must  be  increased,  and  the  sample  mean 
and  standard  deviation  recalculated. 
The  increased  sample  size  reduces  the 
standard  deviation  of  the  sampling 
distribution  of  the  mean,  thereby, 
reducing  the  interval  between  the  mean 
of  the  samphng  distribution  and  the 
critical  value.  This  increases  the  abiUty 
of  the  decision  rule  to  distinguish 
between  the  mean  of  the  sample  and  the 
10  pCi/g  concentration  limit,  thereby 
improving  the  chance  that  the  radium- 
226  concentration  can  be  shown  to  be 
less  than  10  pCi/g. 


The  reason  for  determining  the 
critical  value  for  the  upper,  or  right 
hand,  tail  of  the  sampling  distribution  is 
the  concern  that  the  radium-226 
concentration  in  the  phosphogypsum 
not  be  greater  than  10  pCi/g. 

If  a  larger  sample  size  is  needed  to 
demonstrate  that  the  sample  mean  is 
less  than  10  pCi/g,  the  number  of 
additional  samples  required  increases 
rapidly  as  the  mean  approaches  10  pCi/ 
g,  and  can  be  quite  large  in  cases  where 
the  sample  mean  is  only  slightly  less 
than  10  pCi/g.  In  such  cases  the 
additional  cost  of  certification  may 
become  a  factor  in  the  decision  to 
continue  with  the  attempt  to  enter  the 
phosphogypsum  from  this  area  of  the 
stack  into  commerce. 

Any  required  additional  samples  must 
also  be  taken  from  regularly  spaced 
locations  across  the  area  of  the 
phosphogypsum  stack  being  considered 
for  entry  into  commerce.  Once  the 
required  number  of  additional  samples 
have  been  collected,  the  radium-226 
concentrations  in  each  additional 
sample  must  be  measured.  The  mean 
and  standard  deviation  of  the  radium- 
226  concentrations  for  the  entire  set  of 
sample  concentrations  (including  those 
previously  measured)  must  be 
recalculated  and  a  new  sampUng 
distribution  established.  The  critical 
value  for  a  5%  level  of  significance  in 
the  upper  tail  is  established  once  again. 
The  decision  rule  must  then  be 
revisited.  As  before,  phosphogypsum 
from  this  area  of  the  stack  can  be 
entered  into  commerce  only  if  the 
critical  value  is  less  than  or  equal  to  10 
pCi/g. 

Although  acceptance  for  entry  into 
commerce  is  the  objective  of  increasing 
the  sample  size  and  establishing  the 
new  sampling  distribution  and  critical 
value,  and  is  the  expected  outcome  of 
the  reconsideration,  it  is  possible  the 
recalculated  critical  value  will  not  be 
less  than  or  equal  10  i}Ci/g.  This  is 
because  random  variation  in  the  new 
sample  concentrations,  which  can  result 
from  nonuniformity  in  the  distribution 
of  radium-226  in  the  phosphogypsum 
and  the  random  nature  of  radioactive 
decay,  may  cause  an  increased  sample 
mean  or  standard  deviation.  Either  or 
both  of  these  increases  can  change  the 
critical  value  so  that  it  is  not  less  than 
10  pCi/g.  If  this  is  the  case,  either  the 
sample  size  must  be  increased  once 
again,  and  a  new  sampling  distribution 
and  critical  value  determined,  or  the 
attempt  to  certify  that  area  of  the  stack 
ior  entry  into  commerce  must  be 
abandoned. 
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Judicial  Review 

This  rulema  ting  action  promulgates 
revisions  of  a  national  standard  issued 
under  Clean  Air  Act  Section  112,  42 
U.S.C.  7412.  Any  petition  for  judicial 
review  of  this  iction  must  be  filed  no 
later  than  Apr  1  5, 1999  in  the  United 
States  Court  ol  Appeals  for  the  District 
of  Columbia  C  rcuit.  Under  Section 
307(d)(7)(B)  ol  the  Clean  Air  Act,  only 
those  objectiois  to  this  rule  which  were 
raised  with  reasonable  specificity 
during  the  period  for  public  comment  or 
at  the  public  hearing  may  be  raised  as 
part  of  such  judicial  review. 

Regulatory  An  alyses 

Regulatory  Fie  xibility  Act 

EPA  has  det  jrmined  that  it  is  not 
necessary  to  p;  ■epare  a  regulatory 
flexibility  analysis  in  connection  with 
this  rule  imdei  section  605(b)  of  the 
Regulatory  Flepcibility  Act,  5  U.S.C. 
605(b).  EPA  his  further  determined  that 
this  final  rule  will  not  have  a  significant 
economic  imp  ict  on  a  substantial 
number  of  sm<  11  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterpri  ;es,  and  small 
governmental  urisdictions.  Today's  nde 
will  have  a  positive  economic  impact  on 
the  great  majoHty  of  entities  regulated 
by  subpart  R,  i  ncluding  small 
businesses.  Specifically,  this  rule  will 
allow  greater  quantities  of 
phosphogypsiin  to  be  used  and  reduce 
costs  of  demonstrating  compliance  by 
removing  certain  regulatory 
requirements.  |Mo  new  restrictions, 
exclusions  or  limitations  are  being 
added.  As  sucp,  this  rule  will  lessen  the 
regulatory  burden  on  regulated  entities, 
including  sma  1  entities,  which  existed 
prior  to  today's  action. 

Unfunded  Ma.  idates  Reform  Act 

Title  II  of  ths  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establi!  hes  requirements  for 
Federal  agenci  es  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local 
and  tribal  governments  and  the  private 
sector.  Today'  \  final  action  contains  no 
Federal  mandi  ites  (under  the  regulatory 
provisions  of  Title  II  of  UMRA)  for 
State,  local  or  tribal  governments  or  the 
private  sector. 

Paperwork  Reduction  Act 

There  are  n<  i  information  collection 
requirements  In  this  final  rule. 

Review  Under  Executive  Order  12866 

Under  Execiitive  Order  12866,  58  FR 
51736  (October  4.  1993),  EPA  must 
determine  whi»ther  a  regulation  is 
"significant"  4nd  therefore  subject  to 
review  by  the  Office  of  Management  and 


Budget.  The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4j  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

EPA  has  determined  that  this  action 
does  not  meet  any  of  the  criteria 
enumerated  above,  and  therefore  does 
not  constitute  a  "significant  regulatory 
action"  under  the  terms  of  the  Order. 

Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  applies  to  any 
rule  that:  (1)  is  determined  to  be 
"economically  significant"  as  defined 
under  E.O.  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suDject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  rule  as  defined  by  E.O. 
12866,  and  because  it  does  not  involve 
decisions  on  environmental  health  or 
safety  risks  that  may  disproportionately 
affect  children. 

Executive  Order  12875:  Enhancing  the 
Intergovernmental  Partnership 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 


consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  vwitten 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  G*der  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  commimities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  commimities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

The  National  Technology  Transfer  and 
Advancement  Act  2  of  1 995  (NTTAA) 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995 
(NTTAA),  Section  12(d)  of  Pub  L.  No. 
104-113,  is  designed  to  encourage  the 


Federal  Register /Vol.  64,  No.  22 /Wednesday,  February  3,  1999 /Rules  and  Regulations  5579 


adoption  of  standards  developed  by 
"voluntary  consensus  bodies"  in 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
agencies  to  provide  Congress,  through 
OMB,  explanations  when  a  decision  is 
made  not  to  use  available  and 
applicable  volimtary  consensus 
standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

The  Congressional  Review  Act  (CRA) 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
U.S.  House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  pubhcation  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
wall  be  effective  April  5,  1999. 

List  of  Subjects  in  40  CFR  Fart  61 

Environmental  protection.  Air 
pollution  control,  Phosphogypsum, 
Radon,  Radium. 

Dated:  January  27, 1999. 
Carol  Bronvner, 

Administrator 

For  the  reasons  set  forth  in  the 
preamble,  the  Environmental  Protection 
Agency  amends  40  CFR  part  61  as 
follows: 

PART  61— {AMENDED] 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7412,  7413, 
7416,  7601  and  7602. 

Subpart  R— National  Emission 
Standards  for  Radon  Emissions  From 
Phosphogypsum  Staclcs 

2.  Amend  §  61.204  by  revising  the 
section  title,  introductory  text. 


paragraph  (c),  paragraph  (d),  and  adding 
paragraph  (e)  to  read  as  follows: 

§  61 .204    Distribution  and  use  of 
phosphogypsum  for  outdoor  agricultural 
purposes. 

Phosphogypsum  may  be  lawfully 
removed  fi-om  a  stack  and  distributed  in 
commerce  for  use  in  outdoor 
agricultural  research  and  development 
and  agricultural  field  use  if  each  of  the 
following  requirements  is  satisfied: 
*        •        *        •        » 

(c)  All  phosphogypsum  distributed  in 
commerce  for  use  pursuant  to  this 
section  by  the  owner  or  operator  of  a 
phosphogypsum  stack  shall  be 
accompanied  by  a  certification 
document  which  conforms  to  the 
requirements  of  §  61.208(a). 

(d)  Each  distributor,  retailer,  or 
reseller  who  distributes 
phosphogypsum  for  use  pursuant  to  this 
section  shall  prepare  certification 
docvunents  which  conform  to  the 
reouirements  of  §  61.208(b). 

(e)  Use  of  phosphogypsum  for  indoor 
research  and  development  in  a 
laboratory  must  comply  with  §  61.205. 

3.  Amend  §  61.205  by  revising  the 
section  title  and  paragraphs  (a)  and  (b) 
to  read  as  follows: 

§61.205    DistritMJtlon  and  use  of 
phosphogypsum  for  indoor  research  and 
development 

(a)  Phosphogypsum  may  be  lawfully 
removed  from  a  stack  and  distributed  in 
commerce  for  use  in  indoor  research 
£Uid  development  activities,  provided 
that  it  is  accompanied  at  all  times  by 
certification  documents  which  conform 
tffthe  requirements  of  §  61.208.  In 
addition,  before  distributing 
phosphogypsum  to  any  person  for  use 
in  indoor  research  and  development 
activities,  the  owner  or  operator  of  a 
phosphogypsum  stack  shall  obtain  from 
that  person  written  confirmation  that 
the  research  facility  will  comply  with 
all  of  the  limitations  set  forth  in 

§  61.206(b). 

(b)  Any  person  who  purchases  and 
uses  phosphogypsum  for  indoor 
research  and  development  purposes 
shall  comply  with  all  of  the  following 
limitations.  Any  use  of  phosphogypsum 
for  indoor  research  and  development 
purposes  not  consistent  with  the 
limitations  set  forth  in  this  section  shall 
be  construed  as  unauthorized 
distribution  of  phosphogypsimi. 

(1)  Each  quantity  of  phosphogypsiun 
purchased  by  a  facility  for  a  particular 
research  and  development  activity  shall 
be  accompanied  by  certification 
dociunents  which  conform  to  the 
requirements  of  §  61.208. 

(2)  No  faciUty  shall  purchase  or 
possess  more  than  7,000  pounds  of 


phosphogypsum  for  a  particular  indoor 
research  and  development  activity.  The 
total  quantity  of  all  phosphogypsum  at 
a  facility,  as  determined  by  summing 
the  individual  quantities  purchased  or 
possessed  for  each  individual  research 
and  development  activity  conducted  by 
that  facility,  may  exceed  7,000  pounds, 
provided  that  no  single  room  in  which 
research  and  development  activities  are 
conducted  shall  contain  more  than 
7,000  jpounds. 

(3)  Containers  of  phosphogypsum 
used  in  indoor  research  and 
development  activities  shall  be  labeled 
with  the  following  warning:  Caution: 
Phosphogypsum  Contains  Elevated 
Levels  of  Naturally  Occurring 
Radioactivity. 

(4)  For  each  indoor  research  and 
development  activity  in  which 
phosphogypsum  is  used,  the  facility 
shall  maintain  records  which  conform 
to  the  requirements  of  §  61.209(c). 

(5)  Indoor  research  and  development 
activities  must  be  performed  in  a 
controlled  laboratory  setting  which  the 
general  public  cannot  enter  except  on  an 
infrequent  basis  for  tours  of  the  facility. 
Uses  of  phosphogypsum  for  outdoor 
agricultural  research  and  development 
and  agricultural  field  use  must  comply 
vkrith  §61.204. 

*         •        •        •        • 

4.  Section  61.207  is  revised  to  read  as 
follows: 

§  61 .207    Radiun>-226  sampling  and 
measurement  procedures. 

(a)  Before  removing  phosphogypsum 
fi-om  a  stack  for  distribution  in 
commerce  pursuant  to  §  61.204,  or 
§  61.206,  the  owner  or  operator  of  a 
phosphogypsum  stack  shall  measure  the 
average  radium-226  concentration  at  the 
location  in  the  stack  from  which 
phosphogypsum  will  be  removed. 
Measurements  shall  be  performed  for 
each  such  location  prior  to  the  initial 
distribution  in  commerce  of 
phosphogypsum  removed  from  that 
location  and  at  least  once  diuing  each 
calendar  year  while  distribution  of 
phosphogypsum  removed  from  the 
location  continues. 

(1)  A  minimiun  of  30  phosphogypsum 
samples  shall  be  taken  at  regularly 
spaced  intervals  across  the  surface  of 
the  location  on  the  stack  from  which  the 
phosphogypsum  will  be  removed.  Let  ni 
represent  the  number  of  samples  taken. 

(2)  Measure  the  radium-226 
concentration  of  each  of  the  ni  samples 
in  accordance  with  the  analytical 
procedures  described  in  40  CFR  part  61, 
appendix  B,  Method  114. 

(3)  Calculate  the  mean,  Xi,  and  the 
:itandard  deviation,  S|,  of  the  ni  radium- 
226  concentrations: 
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X.=:^ 


S,  = 


Where  Xi  and 

g- 
(4)  Calculat^ 
the  distribution 
equation: 


I". 


ni 

1      n,-I 


S|  are  expressed  in  pCi/ 


the  95th  percentile  for 
,  X*,  using  the  following 


x*=jx,+1.64 
V 
Where  X*  is  e^lpressed  in  pCi/g. 

(5)  If  the  purpose  for  removing 
phosphogypsum  from  a  stack  is  for 
distribution  tq  commerce  pursuant  to 
§61.206,  the  cjwner  or  operator  of  a 
phosphogypsum  stack  shall  report  the 
mean,  standafld  deviation,  95th 
percentile  and  sample  size.  If  the 
purpose  for  removing  phosphogypsum 
from  a  stack  i$  for  distribution  to 
commerce  pujsuant  to  §61.204,  the 
additional  sampling  procedures  set  forth 
in  paragraphs  (b)  and  (c)  of  this  section 
shall  apply. 

(b)  Based  oii  the  values  for  Xi  and  x* 
calculated  in  laragraphs  paragraphs 
(a)(3)  and  (4)  <  if  this  section,  determine 
which  of  the  f  allowing  conditions  will 
be  met: 


(1)  If  X,  <  10  pCi/g  and  x*  <  10  pCi/ 
g;  phosphogypsum  may  be  removed 
from  this  area  of  the  stack  for 
distribution  in  commerce  pursuant  to 
§61.204. 

(2)  If  Xi,  <  10  pCi/g  and  x*  >  10  pCi/ 
g,  the  owner  or  operator  may  elect  to 
follow  the  procedures  for  further 
sampling  set  forth  in  paragraph  (c)  of 
this  section: 

(3)  If  Xi  >  10  pCi/g;  phosphogypsum 
shall  not  be  removed  from  this  area  of 
the  stack  for  distribution  in  commerce 
pursuant  to  §61.204. 

(c)  If  the  owner  or  operator  elects  to 
conduct  further  sampling  to  determine 
if  phosphogypsum  can  be  removed  from 
this  area  of  the  stack,  the  following 
procedure  shall  apply.  The  objective  of 
the  following  procedure  is  to 
demonstrate,  with  a  95%  probability, 
that  the  phosphogypsum  from  this  area 
of  the  stack  has  a  radium-226 
concentration  no  greater  than  10  pCi/g. 
The  procedure  is  iterative,  the  sample 
size  may  have  to  be  increased  more  than 
one  time;  otherwise  the  phosphogypsum 
cannot  be  removed  from  this  area  of  the 
stack  for  distribution  to  commerce 
pursuant  to  §61.204. 

(l)(i)  Solve  the  following  equation  for 
the  total  number  of  samples  required: 


"2  = 


1.64s 


10-x 


1  / 


(ii)  The  sample  size  02  shall  be 
rounded  upwards  to  the  next  whole 


nimiber.  The  nimiber  of  additional 
samples  needed  is  /Ia  =  ^2  -  n  1 . 

(2)  Obtain  the  necessary  number  of 
additional  samples,  Ha,  which  shall  also 
be  taken  at  regularly  spaced  intervals 
across  the  surface  of  the  location  on  the 
stack  from  which  phosphogypsum  will 
be  removed. 

(3)  Measure  the  radium-226 
concentration  of  each  of  the  Ha 
additional  samples  in  accordance  with 
the  analytical  procedures  described  in 
40  CFR  part  61,  appendix  B,  Method 
114. 

(4)  Recalculate  the  mean  and  standard 
deviation  of  the  entire  set  of  02  radium- 
226  concentrations  by  joining  this  set  of 
nA  concentrations  with  the  n\ 
concentrations  previously  measured. 
Use  the  formulas  in  paragraph  (a)(3)  of 
this  section,  substituting  the  entire  set  of 
/12  samples  in  place  of  the  ni  samples 
called  for  in  paragraph  (a)(3)  of  this 
section,  thereby  determining  the  mean, 
X2,  and  standard  deviation,  S2,  for  the 
entire  set  of  na  concentrations. 

(5)  Repeat  the  procedvu^  described  in 
paragraph  (a)(4)  of  this  section, 
substituting  the  recalculated  mean,  X2, 
for  Xi,  the  recalculated  standard 
deviation,  S2,  for  Si,  and  total  sample 
size,  n2,  for  rii. 

(6)  Repeat  the  procedure  described  in 
paragraph  (b)  of  this  section, 
substituting  the  recalculated  mean,  X2 
for  Xi. 

[FR  Doc.  99-2545  Filed  2-2-99;  8:45  am] 
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TiUe  3— 

The  President 


Proclamation  7164  of  January  29,  1999 
National  Consumer  Protection  Week,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Consumers  are  too  often  the  target  of  unfair,  deceptive,  or  fraudulent  prac- 
tices. Modern  advances  in  telecommunications  and  marketing  technology 
have  dramatically  increased  both  the  sophistication  and  the  potential  threat 
of  such  practices.  Perpetrators  of  fraud  can  reach  consumers  across  the 
country  through  the  Internet,  on  television,  the  telephone,  or  by  direct 
mail,  misrepresenting  themselves  as  legitimate  business  people.  Because  their 
proposals  appear  legitimate,  these  unscrupulous  operators  frequently  succeed 
in  cheating  vulnerable  consumers  out  of  hard-earned  dollars. 

One  of  the  most  damaging  fraudulent  practices  is  credit  fraud.  Credit  fraud — 
stealing  credit  cards  or  credit  identities  and  cheating  consumers  through 
deceptive  or  abusive  lending  practices — can  be  difficult  to  recognize.  Fraudu- 
lent credit  transactions  are  often  complicated  and  can  occur  when  perpetra- 
tors hide  or  fail  to  disclose  essential  information  to  consumers.  By  stealing 
consumers'  credit  identities,  criminals  can  run  up  huge  debts  and  ruin 
their  victims'  credit  records.  And  credit  fraud  costs  all  of  us  in  higher 
interest  rates  and  fees. 

The  best  defense  we  have  against  credit  fraud  is  education.  The  Federal 
Trade  Commission  (FTC),  the  National  Association  of  Consumer  Agency 
Administrators,  the  U.S.  Postal  Inspection  Service,  the  American  Association 
of  Retired  Persons,  the  National  Consumers  League,  the  Consumer  Federation 
of  America,  and  the  National  Association  of  Attorneys  General  are  working 
in  partnership  to  inform  Americans  about  the  dangers  of  credit  fraud.  As 
part  of  this  effort,  the  FTC  and  its  partners  offer  information  on-line,  by 
telephone,  and  in  writing  to  alert  consumers  about  the  warning  signs  of 
credit  fraud  and  how  to  protect  themselves  against  it.  The  FTC,  in  cooperation 
with  State  Attorneys  General  and  the  Internal  Revenue  Service,  is  also 
actively  prosecuting  credit  fraud  cases  that  target  some  of  our  most  vulnerable 
citizens. 

I  encourage  all  Americans  to  learn  more  about  credit  fraud,  to  read  their 
credit  reports  carefully,  to  protect  such  personal  information  as  their  bank 
account,  credit  card,  and  Social  Security  numbers,  and  to  know  how  to 
recognize  the  characteristics  of  fraudulent  proposals.  By  using  credit  wisely 
and  remaining  alert  to  the  possibility  of  credit  fraud,  we  can  better  protect 
the  well-being  of  our  families  and  preserve  our  financial  health  and  security. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States,  do  hereby  proclaim  January  31  through 
February  6,  1999,  as  National  Consumer  Protection  Week.  I  call  upon  govern- 
ment officials,  industry  leaders,  consumer  advocates,  and  the  American  peo- 
ple to  participate  in  programs  that  foster  credit  literacy  and  raise  public 
awareness  about  the  dangers  of  credit  fraud- and  other  deceptive  and  fraudu- 
lent practices. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-ninth 
day  of  January,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
nine,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  twenty-third. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  3, 
1999 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
IHigh  Seas  Fishing  Compliance 
Act;  implementation: 
Vessel  identification  and 
reporting  requirements; 
published  1-4-99 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commission  records  and 
Information;  open 
commission  meetings; 
published  1-4-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Copper-ethylenediamine 
complex;  published  1-4-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 

related  products: 

Monensin;  published  2-3-99 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal  mine  safety  and  health: 

Experienced  miner  and 
supervisor  training; 
published  10-6-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Aircraft: 
Turbine  engine  powered 
airplanes — 

Emission  standards  and 
revised  test  procedures; 
published  2-3-99 
Ainvorthiness  directives: 
Airbus;  published  1-19-99 
Bell  Helicopter  Textron 
Canada;  published  1-19- 
99 
Empresa  Brasileira  de 
Aeronautica  S.A.; 
published  1-29-99 
McDonnell  Douglas; 
published  1-19-99 
Schweizer  Aircraft  Corp.; 
published  1-19-99 


TREASURY  DEPARTMENT 
Customs  Service 

Customs  with  Canada  and 
Mexico: 

Land  border  carrier  initiative 
program;  published  1-4-99 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Taxpayer  Relief  Act — 
Roth  IRA's;  published  2-4- 
99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Poultry  carcasses  from 
regions  where  exotic 
Newcastle  disease  exists; 
comments  due  by  2-8-99; 
published  12-9-98 
Plant-related  quarantine, 
foreign: 

Fruits  and  vegetables; 
importation — 
Grapefruit,  lemons,  and 
oranges  from  Argentina; 
comments  due  by  2-11- 
99;  published  12-4-98 
Grapefruit,  lemons,  and 
oranges  from  Argentina; 
comments  due  by  2-11- 
99;  published  10-16-98 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Food  distribution  programs: 

Indian  households  in 
Oi<lahoma;  waiver 
authority;  comments  due 
by  2-8-99;  published  1-8- 
99 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Telecommunications  standards 
and  specifications: 
Materials,  equipment,  and 
construction — 

Central  office  equipment 
contract  (not  including 
installation)  (RUB  Form 
545);  comments  due  by 
2-9-99;  published  12-11- 
98 
COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 
regulations: 
Specially  designated 
terrorists  and  foreign 


terrorist  organizations; 
exports  and  reexports; 
foreign  policy  controls; 
comments  due  by  2-8-99; 
published  1-8-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alasl^;  fisheries  of 
Exclusive  Economic 
Zone — 

Poliodt  catcher/ 
processors;  observer 
and  inseason 
management 
requirements;  comments 
due  by  2-8-99; 
published  1-22-99 
Atlantic  coastal  fisheries — 
Atlantic  lobster;  comments 
due  by  2-10-99; 
published  1-15-99 
Magnuson-Stevens  Act 
provisions — 

Pacific  Coast  groundfish 
fishery  specifications 
and  management 
measures,  etc.; 
comments  due  by  2-8- 
99;  published  1-8-99 
Pacific  Coast  groundfish 
fishery  specifications 
and  management 
measures,  etc.; 
correction;  comments 
due  by  2-8-99; 
published  2-2-99 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  2-8- 
99;  published  1-8-99 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Voluntary  consensus 
standards  use  (0MB 
Circular  A-119);  comments 
due  by  2-8-99;  published 
12-10-98 
Personnel: 
Former  operatives 
incarcerated  by 
Democratic  Republic  of 
Vietnam;  compensation; 
comments  due  by  2-8-99; 
published  12-10-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 
Contractor  proposal 
evaluations;  comments 
due  by  2-8-99;  published 
12-9-98 
Air  pollutants,  hazardous; 
national  emission  standards: 
Amino/phenolic  resins; 
comments  due  by  2-12- 
99;  published  12-14-98' 


Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Synthetic  organic  chemical 
manufacturing  Industry 
wastewater;  volatile 
organic  compounds; 
comments  due  by  2-8-99; 
published  12-9-98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
2-10-99;  published  1-11- 
99 
Florida;  comments  due  by 
2-8-99;  published  1-7-99 
Consolidated  Federal  air  rule: 
Synthetic  organic  chemical 
manufactunng  industry; 
comments  due  by  2-10- 
99;  published  1-14-99 
Drinking  water: 
National  primary  drinlcing 
water  regulations- 
Small  public  water 
systems;  unregulated 
contaminant  monitoring 
requirements; 
suspension;  comments 
due  by  2-8-99; 
published  1-8-99 
Small  public  water 
systems;  unregulated 
contaminant  monitoring 
requirements; 
suspension;  comments 
due  by  2-8-99; 
published  1-8-99 
Hazardous  waste  program 
authorizations: 
Utah;  comments  due  by  2- 
12-99;  published  1-13-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Cytot<inins,  etc.;  comments 
due  by  2-8-99;  published 
1-8-99 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 
Industrial  laundries; 
comments  due  by  2-8-99; 
published  12-23-98 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Loan  policies  and 
operations — 
Chartered  territories; 
comments  due  by  2-8- 
99;  published  11-9-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Massachusetts;  comments 
due  by  2-8-99;  published 
12-28-98 
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Montana;  ccmments  due  by 
2-8-99;  ptblJshed  12-28- 


98 


qomments  due 
published  12- 


New  York; 

by  2-9-99 

11-98 
North  Dakotk;  comments 

due  by  2-J-99;  published 

12-28-98 
Texas;  comihents  due  by  2- 

8-99;  published  12-28-98 
Utah;  commjnts  due  by  2- 

9-99;  publshed  12-11-98 
Wisconsin;  domments  due 

by  2-8-99  J  published  12- 

28-98       1 
FEDERAL  HOUSING 
FINANCE  BOARD 
Federal  homejioan  bank 
system; 
Collateral  eligible  to  secure 

Federal  h^me  loan  bank 

advancesd  comments  due 

by  2-8-99]  published  12-8- 

98  1 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thnft  savings  plan: 
Miscellaneo«s  regulations; 
acceptabl#  power  of 
attorney  requirements; 
comments  due  by  2-12- 
99;  publis^ed  12-14-98 

GENERAL  S^VICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Voluntary  consensus 
standards ,  use  (OMB 
Circular  Ai-119);  comments 
due  by  2^99;  published 
12-10-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Adn>inistration 

Human  drugs  iand  biological 

products: 

Medical  imaging  dnjgs  and 
biologies,  development; 
industry  guidance; 
comment^  due  by  2-12- 
99;  published  1-5-99 
Human  drugs,!  medkal 

devices,  an^  biological 

products; 

Human  cellijlar  and  tissue- 
based  products 
manufactijrers; 
establishr*ent  registration 
and  listing;  comments  due 
by  2-8-99;  published  12- 
10-98 
Unapproved  o^  violative 

products  imported  for  further 

processing  pi  incorporation 

and  subsequent  export; 


reporting  and  recordkeeping 
requirements;  comments 
due  by  2-8-99;  published 
11-24-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare  and  medicaid 
programs: 

Civil  money  penalties, 
assessments,  exclusions, 
and  related  appeals 
procedures;  comments 
due  by  2-12-99;  published 
12-14-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Services 
Department 

Medicare  and  State  health 
care  programs: 
Safe  hartx>r  provisions  and 
speaal  fraud  alerts 
development;  comments 
due  by  2-8-99;  published 
12-10-98 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
Bonneville  cutthroat  trout; 
comments  due  by  2-12- 
99;  published  1-13-99 

INTERIOR  DEPARTMENT 

Wild  and  scenk:  rivers; 
comments  due  by  2-8-99; 
published  12-9-98 

INTERIOR  DEPARTMENT 
National  Park  Service 

Land  and  water  conservation 
fund  program.  State 
assistance;  post-completion 
compliance  responsibilities; 
modification;  comments  due 
by  2-8-99;  published  12-8- 
98 

INTERNATIONAL 
DEVELOPMENT 
COOPERATION  AGENCY 
Overseas  Private  Investment 
Corporation 

Administrative  provisions: 
Legal  proceedings; 

production  of  nonpublic 

records  and  testimony  of 

OPIC  empkjyees; 

comments  due  by  2-8-99; 

published  12-10-98 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Health  care  workers;  interim 
procedures;  comments 


due  by  2-11-99;  published 

10-14-98 
LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 
Employee  Retirement  Income 
Security  Act: 
Annual  reporting  and 

disclosure  requirements; 

comments  due  by  2-8-99; 

published  12-10-98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Voluntary  consensus 
standards  use  (OMB 
Circular  A-119);  comments 
due  by  2-8-99;  published 
12-10-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Great  Lakes  pilotage 
regulations: 
Meeting;  comments  due  by 

2-12-99;  published  1-11- 

99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffic  operating  and  flight 
rules,  etc.: 
High  density  airports;  takeoff 

and  landing  slots, 

aJlocatkin;  comments  due 

by  2-11-99;  published  1- 

12-99 
Airworthiness  directives: 
Airbus;  comments  due  by  2- 

8-99;  published  1-8-99 
Aircraft  Belts,  Inc.; 

comments  due  by  2-8-99; 

published  12-9-98 
Alexander  Schleicher 

Segelflugzeugbau; 

comments  due  by  2-11- 

99;  published  1-5-99 
AlliedSignal,  Inc.;  comments 

due  by  2-12-99;  published 

12-14-98 
Boeing;  comments  due  by 

2-8-99;  published  12-9-98 
Breeze  Eastern  Aerospace; 

comments  due  by  2-12- 

99;  published  12-14-98 
British  Aerospace; 

comments  due  by  2-12- 

99;  published  12-31-98 

CFE  Co.;  comments  due  by 

2-12-99;  published  12-14- 

98 
McDonnell  Douglas; 

comments  due  by  2-8-99; 

published  12-10-98 


S.N.  CENTRAIR;  comments 
due  by  2-11-99;  published 
1-5-99 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Motor  carrier  safety  standards: 

Waivers,  exemptions,  and 
pilot  programs;  rules  and 
procedures;  comments 
due  by  2-8-99;  published 
12-8-98 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Lamps,  reflective  devices, 
and  associated 
equipment— 

Headlighting;  comments 
due  by  2-10-99; 
published  11-12-98 

Occupant  crash  protection — 

Air  bag  depowering; 
performance  standard 
changed;  correction; 
comments  due  by  2-11- 
99;  published  12-28-98 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Hazardous  materials: 

Hazardous  liquid 
transportation — 

Liquefied  compressed 
gases;  continued 
manufacture  of  MC331 
cargo  tanks;  comments 
due  by  2-11-99; 
published  1-12-99 

Hazardous  materials  safety 
rulemaking  and  program 
procedures;  revision  and 
clarification;  comments 
due  by  2-9-99;  published 
12-11-98 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Consolidated  retum 
regulations — 

Consolidated  groups; 
overall  foreign  losses 
and  separate  limitation 
tosses;  cross-reference; 
comments  due  by  2-10- 
99;  published  12-29-98 

TREASURY  DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  2-8-99; 
published  1-8-99 
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Briefings  on  how  to  use  the  Federal  Register 

For  information  on  briefings  in  Washington,  EXD,  see 
announcement  on  the  inside  cover  of  this  issue. 


Now  Available  Online  via 

GPO  Access 

Free  online  access  to  the  official  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  service 
of  the  U.S.  Government  Printing  Office  at: 

http://www.access.gpo.gov/nara/index.html 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  11  or  contact  the 
GPO  Access  User  Support  Team  via: 

•     Phone:  toll-free:  1-888-293-6498 
it     Email:  gpoaccess@gpo.gov 


Attention:  Federal  Agencies 

Plain  Language  Tools  Are  Now  Available 

The  Office  of  the  Federal  Register  offers  Plain  Language 
Tools  on  its  Website  to  help  you  comply  with  the 
President's  Memorandum  of  June  1,  1998 — Plain  Language 
in  Government  Writing  (63  FR  31883.  June  10,  1998).  Our 
address  is:  http://www.nara.gov/fedreg 

For  more  in-depth  guidance  on  the  elements  of  plain 
language,  read  "Writing  User-Friendly  Documents"  on  the 
National  Partnership  for  Reinventing  Government  (NPR) 
Website  at:  http://www.plainlanguage.gov 
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The  October  1998  Office  of  the  Federal  Register  Document 
Drafting  Handbook 

Free,  easy  online  access  to  the  newly  revised  October  1998 
Office  of  the  Federal  Register  Document  Drafting  Handbook 
(DDH)  is  now  available  at: 

http-7/www.nara.gov/fiedreg/draftres.htiiil 

This  handbook  helps  Federal  agencies  to  prepare  documents 
for  publication  in  the  Federal  Register. 

For  additional  information  on  access,  contact  the  Office  of 
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FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  February  23,  1999  at  9:00  am. 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro] 
RESERVATIONS:  202-523-4538 


m 


Contents 


Federal  Register 
Vol.  64,  No.  23 
Thursday,  February  4,  1999 


Agency  for  International  Development 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5675 

Agriculture  Department 

See  Animal  and  Plant  Health  Inspec^on  Service 
See  Food  Safety  and  Inspection  Service 

American  Battle  Monuments  Commission 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  5629 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Nonregulated  status  determinations — 
Monsanto  Co.;  genetically  engineered  canola,  5628- 
5629 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Hemophilia;  prevention  of  compHcations,  5659-5661 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request  (Editorial  Note: 
The  entry  for  this  docvunent,  published  at  64  FR 
5299  in  the  Federal  Register  of  February  3,  1999,  was 
inadvertently  omitted  from  that  issue's  Table  of 
Contents.) 
Submission  for  0MB  review;  comment  request,  5661 
Grants  and  cooperative  agreements;  availability,  etc.: 
Runaway  and  homeless  youth  program,  5661-5663 
Meetings: 
Medical  Child  Support  Working  Group,  5663-5664 

Civil  Rights  Commission 

NOTICES 

Meetings;  Sunshine  Act,  5629-5630 

Commerce  Department 

See  Export  Administration  Bureau 
See  International  Trade  Administration 
See  National  Oceanic  and  Atmospheric  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  5630 

Commission  of  Fine  Arts 

NOTICES 
Meetings,  5641 

Defense  Department 

See  Defense  Logistics  Agency 
See  Navy  Department 


Defense  Logistics  Agency 

NOTICES 
Privacy  Act: 
Computer  matching  programs,  5641-5642 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Akom  Manufacturing  Inc.,  5677 
Hoffmann-LaRoche,  Inc.,  5677 
Johnson  Matthey,  Inc.,  5678 
Medeva  Pharmaceuticals  CA,  Inc.,  5678 
Novartis  Pharmaceuticals  Corp.,  5678-5679 
Orpharm  Inc.,  5679 
Research  Biochemicals,  Inc.,  L.P.,  5679 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availabihty,  etc.: 

Postsecondary  education — 
Distance  education  demonstration  program,  5703-5707 
Meetings: 

Federal  Interagency  Coordinating  Coimcil.  5647 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
High-energy-density  and  laser-matter  interaction  studies, 
5647-5648 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 
See  Presidential  Documents 

Export  Administration  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5630-5631 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

AUison  Engine  Co.,  Inc.,  5592-5594 

Boeing,  5590-5592 

Bombardier,  5587-5588 

Short  Brothers.  5588-5589 
Standard  instrument  approach  procedures,  5594-5595 

NOTICES 

Passenger  facility  charges;  applications,  etc.: 
Johnstown-Cambria  County  Airport,  PA,  5699 

Federal  Communications  Commission 

PROPOSED  RULES 

Radio  stations;  table  of  assignments: 

New  Hampshire,  5625-5627 

New  York,  5625-5626 

North  Dakota,  5624 

Oklahoma,  5623 

Vermont,  5624-5625 
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Federal  Deposit  Insurance  Corporation 

NOTICES  I 

Meetings;  Sunshine  Act,  5656 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Kentucky  Utilities  Co.  et  al.,  5650-5654 
Environmental  statements;  availability,  etc.: 

Curtis/Palmar  Hydroelectric  Co.  L.P.  et  al.,  5654 

J.M.  Miller  Enterprises,  Inc.,  5655 
Hydroelectric  <  pplications,  5655 
Meetings: 

Tacoma,  WA;  teleconference  on  fish  and  wildlife  issues 
in  Southern  Lower  North  Fork  area,  5656 
Applications,  learings,  determinations,  etc.: 

California  Independent  System  Operator  Corp.,  5648 

Columbia  Gulf  Transmission  Co.,  5648 

Koch  Gateway  Pipeline  Co.,  5648 

Niagara  Mohawk  Power  Corp.,  5648-5649 

Nor  Am  Gas  Transmission  Co.;  correction,  5702 

PG&E  Gas  Taansmission,  Northwest  Corp.,  5649 

PG&E  Gas  Tnansmission  Teco  Inc.,  5649 

Questar  Pipeline  Co.,  5649-5650 

Federal  High\May  Administration 

NOTICES 

Environmental]  statements;  notice  of  intent: 
Erie  County,  NY,  5699-5700 

Federal  Reserve  System 

NOTICES 

Banks  and  banii  holding  companies: 

Change  in  b^nk  control,  5656 

Formations,  acquisitions,  and  mergers,  5656-5657 

Permissible  iionbanking  activities,  5657 

Fine  Arts  Commission 

See  Commissioin  of  Fine  Arts 

Food  and  Dru9  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
New  drug  applications — 
Bacitracin  knethylene  disalicylate  and  roxarsone  with 

monerisin,  5596-5597 
Florfenicoj  solution,  5595-5596 
NOTICES 

Agency  inform  ition  collection  activities: 
Proposed  collection;  comment  request,  5664-5665 
Reporting  anid  recordkeeping  requirements,  5665 

Food  Safety  and  Inspection  Service 

NOTICES 
Meetings: 
Listeria  monpcytogenes;  sampling  programs,  monitoring 
program^,  and  recall  procedures,  5629 

Foreign  Assets  Control  Office 

RULES  I 

Sanctions;  blocked  persons,  specially  designated  nationals, 

terrorists,  $nd  narcotics  traffickers,  and  blocked  vessels; 

lists  consolidation — 
Removal  procedures,  5614-5615 


General  Services  Administration 

RULES 

Federal  property  management: 
Utilization  and  disposal — 
Public  benefit  conveyance  of  excess  Federal 
government  real  property  for  housing,  law 
enforcement,  and  emergency  management 
piuposes,  5615-5620 

Geological  Survey 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5673-5674 

Government  Ethics  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5657-5658 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Scientific  misconduct  findings;  administrative  actions: 
Philpot,  Thomas,  R.N,  B.S.N.,  5658 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5665 
Submission  for  OMB  review;  comment  request,  5665- 
5667 

Medicare: 
Year  2000  readiness  letter,  5667-5668 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  5669- 
5672 
Grant  and  cooperative  agreement  awards: 

Supportive  housing  assistance  program,  5672-5673 

Interior  Department 

See  Geological  Survey 

See  Land  Management  Bureau 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Taxpayer  Relief  Act — 
Roth  IRAs,  5597-5611 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 
Antidumping: 
Anhydrous  sodium  metasilicate  from — 

France,  5631-5633 
Barium  chloride  from — 

China,  5633-5635 
Sorbitol  from — 
France,  5636-5638 
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Sugar  from — 
France  at  al.,  5638-5640 

Justice  Department 

See  Drug  Enforcement  Administration 

See  Parole  Commission 

NOTICES 

Pollution  control;  consent  judgments: 

Buckley  &  Co.  et  al.,  5675 

Delaware  Transportation  Department,  5675-5676 

Fisher,  David  B.,  et  al.,  5676 

NVF  Co.,  5676 

Smith,  Jr.,  Harry  J.,  et  al.,  5676-5677 

Land  Management  Bureau 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  5674 
Environmental  statements;  notice  of  intent: 

Douglas  County,  OR;  North  Bank  Habitat  Management 
Area,  5674-5675 
Realty  actions;  sales,  leases,  etc.: 

Oregon;  correction,  5702 

Management  and  Budget  Office 

NOTICES 

Grants  and  agreements  with  higher  education  institutions, 
hospitals,  and  other  nonprofit  organizations;  imiform 
administrative  requirements  (Circular  A- 110),  5684- 
5685 

National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations: 
Miscellaneous  amendments,  5620-5621 

Nationai  Oceanic  and  Atmospheric  Administration 

NOTICES 
Permits: 
Endangered  and  threatened  species,  5640-5641 

r4ational  SIdIi  Standards  Board 

NOTICES 

Meetings,  5679-5680 

National  Transportation  Safety  Board 

RULES 

Board  employee  testimony: 

Use  of  Board  reports  in  litigation,  etc.;  correction,  5621- 
5622 
Organization,  functions,  and  authority  delegations: 

Technical  amendments;  correction,  5621 

Navy  Department 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 

5643-5645 
Privacy  Act: 
Systems  of  records,  5645-5646 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Production  and  utihzation  facilities;  domestic  licensing: 
Nuclear  power  plants — 
Nuclear  power  reactors;  shutdown  and  low-power 
operations;  withdrawn,  5623 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5680 


Submission  for  OMB  review;  comment  request,  5680- 
5681 
Meetings;  Sunshine  Act,  5683 
Applications,  hearings,  determinations,  etc.: 

Nuclear  Fuel  Services,  Inc.,  5681-5683 

STP  Nuclear  Operating  Co.,  S683 

Office  of  Management  and  Budget 
See  Management  and  Budget  Office 

Parole  Commission 

RULES 

Federal  prisoners;  paroling  and  releasing,  etc.: 
District  of  Coliunbia  Code;  prisoners  serving  sentences, 
5611-5614 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
African  American  History  Month,  National  (Proc.  7165), 
5585-5586 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 
Deregistration  applications — 
Old  Mutual  Equity  Growrth  Assets  South  Africa  Fimd  et 
al.,  5690-5691 
Self-regulatory  organizations: 
Clearing  agency  registration  applications — 
Thomson  Financial  Technology  Services,  Inc.,  5691- 
5693 
Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  5693-5695 
Chicago  Board  Options  Exchange,  Inc.,  et  al.;  correction, 

5702 
Chicago  Stock  Exchange,  Inc.,  5696-5697 
Municipal  Securities  Rulemaking  Board;  correction,  5702 
New  York  Stock  Exchange,  Inc.;  correction.  5702 
Philadelphia  Stock  Exchange,  bic.  5697-5698 
Applications,  hearings,  determinations,  etc.: 
Rydex  Variable  Trust  et  al.,  5685-5690 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
Arkansas,  5698 

State  Department 

NOTICES 
Meetings: 

International  Telecommunications  Advisory  Committee  et 
al,  5698 

Overseas  Security  Advisory  Council,  5698-5699 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5668-5669 
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Surface  Transportation  Board 

NOTICES 

Railroad  services  abandonment: 


Columbus  & 


Treasury  Department 

See  Foreign  Assets  Control  Office 
See  Internal  Revenue  Service 


Greenville  Railway  Co.,  5701 


Tennessee  Valley  Authority 

NOTICES  J 

Environmental  statements;  notice  of  intent: 
Tellico  Reservoir,  TN.  5699 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  H^way  Administration 
See  Surface  Tmnsportation  Board 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Education,  5703-5707 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  7165  of  February  1,  1999 

National  African  American  History  Month,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  story  of  African  Americans  is  one  of  strength,  suffering,  courage,  and 
triumph.  Arriving  on  these  shores  more  than  350  years  ago,  African  Ameri- 
cans have  been  a  central  element  of  our  national  identity,  and  their  long 
journey  from  the  horrors  of  slavery  and  oppression  through  the  struggle 
for  equality  and  justice  informs  our  national  experience.  By  observing  African 
American  History  Month  each  year,  we  not  only  remember  the  tragic  errors 
of  our  past,  but  also  celebrate  the  achievements  of  African  Americans  and 
the  promise  they  hold  for  our  future  as  one  America. 

This  year's  theme,  "The  Legacy  of  African  American  Leadership  for  the 
Present  and  the  Future,"  is  a  recognition  that  we  can  draw  strength  and 
inspiration  to  face  our  challenges  from  the  vision,  voices,  character,  and 
accomplishments  of  the  many  extraordinary  African  Americans  who  have 
gone  before  us.  These  gifted  men  and  women,  from  every  walk  of  life 
and  every  field  of  endeavor,  were  shaped  but  not  defeated  by  their  experience 
of  racism,  and  their  response  was  to  move  our  Nation  closer  to  our  ideals 
of  freedom,  justice,  and  equality. 

We  remember  Frederick  Douglass  and  Sojourner  Truth,  whose  powerful 
firsthand  accounts  of  their  lives  as  slaves  and  the  moral  strength  of  their 
argument  helped  create  the  momentum  that  brought  an  end  to  slavery  in 
America.  In  our  own  century,  we  all  have  benefited  from  the  skills,  determina- 
tion, and  indefatigable  spirit  of  such  African  American  leaders  as  Booker 
T.  Washington,  W.E.B.  Du  Bois,  A.  Philip  Randolph.  Ella  Baker,  Thurgood 
Marshall,  Medgar  Evers,  and  Martin  Luther  King,  Jr.  Whether  organizing 
peaceful  demonstrations,  creating  educational  and  economic  opportunities, 
fighting  Jim  Crow  laws  in  the  courts,  or  conducting  peaceful  protests,  they 
awakened  the  conscience  of  our  Nation  and  won  signal  victories  for  justice 
and  human  dignity.  We  recall  the  courage  of  the  Little  Rock  Nine,  who 
opened  the  doors  of  American  education  for  so  many  other  deserving  young 
people.  We  remember  the  strength  of  Rosa  Parks,  who  stood  up  for  civil 
rights  by  sitting  down  where  she  belonged.  We  continue  to  draw  inspiration 
from  the  leadership  of  Dorothy  Height,  who  has  done  so  much  to  strengthen 
families  and  communities  not  only  in  our  own  Nation,  but  also  around 
the  world. 

These  and  so  many  other  African  American  leaders  have  enriched  our  na- 
tional life  and  shaped  our  national  character.  They  have  challenged  us 
to  recognize  that  America's  racial,  cultural,  and  ethnic  diversity  will  be 
among  our  greatest  strengths  in  the  21st  century. 

NOW,  THEREFORE,  I,  WILUAM  J.  CUNTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  February  1999  as  National 
African  American  History  Month.  I  call  upon  public  officials,  educators, 
librarians,  and  all  the  people  of  the  United  States  to  observe  this  month 
with  appropriate  ceremonies,  activities,  and  programs  that  raise  awareness 
and  appreciation  of  African  American  history. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of 
February,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 
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Rules  and  Regulations 


Federal  Register 
Vol.  64,  No.  23 
Thursday,  February  4,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunrwnts  having  general 
applicabilfty  and  legal  effect,  rTK>st  of  which 
are  keyed  to  and  codified  in  ttie  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-NM-295-AD;  AnModment 
39-11021;  AD  99-03-07] 

RIN  2120-nAA64 

Airworthiness  Directives;  Bomt>ardier 
Model  DHC-7  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Bombardier  Model 
DHC-7  series  airplanes,  that  requires 
removal  of  all  attachment  bolts  and  pre- 
load indicating  (PLI)  washers  of  the 
wing-to-fuselage  attachment  fittings;  a 
one-time  visual  inspection  to  detect 
corrosion  of  each  attachment  bolt;  and 
installation  of  new  attachment  bolts  and 
PLI  washers  of  the  wring-to-fuselage 
attachment  fittings.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the 
attachment  bolts  of  the  wing-to- fuselage 
attachment  fittings  due  to  stress 
corrosion  cracking,  which  could  result 
in  reduced  structural  integrity  of  the 
airplane. 
DATES:  Effective  March  11, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  11, 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Bombardier 
Regional  Aircraft  Division,  Garratt 
Boulevard,  Downsview,  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 


examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Serge  Napoleon,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7512;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Bombfirdier 
Model  DHC-7  series  airplanes  was 
published  in  the  Federal  Register  on 
November  30,  1998  (63  FR  65716).  That 
action  proposed  to  require  removal  of 
all  attachment  bolts  and  pre-load 
indicating  (PLI)  washers  of  the  wing-to- 
fuselage  attachment  fittings;  a  one-time 
visual  inspection  to  detect  corrosion  of 
each  attachment  bolt;  and  installation  of 
new  attachment  bolts  and  PLI  washers 
of  the  wing-to- fuselage  attachment 
fittings. 

Conclusion 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  pubUc. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  50  Model 
DHC-7  series  airplanes  of  U.S.  registry 
will  be  affected  by  this  AD,  that  it  will 
take  approximately  65  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
wrill  cost  approximately  $3,200  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $355,000,  or  $7,100  per 
airplane. 


The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  ptirt  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
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§39.13    [Amended] 

2.  Section  39.113  is  amended  by 
adding  the  folio  iving  new  airworthiness 
directive: 


99-03-07 

Havilland, 

Docket  9&-NM 


Bombardier,  Inc.  (Formerly  de 

Amendment  39-11021. 
-295- AD. 


,  Inc 


Applicability:  A 11  Model  DHC-7  series 
airplanes,  certifici  ited  in  any  category. 

Note  1:  This  AI  applies  to  each  airplane 
identified  in  the  p  receding  applicability 
provision,  regardhss  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  reqi  irements  of  this  AD.  For 
airplanes  that  hav»  been  modified,  altered,  or 
repaired  so  that  the  [jerformance  of  the 
requirements  of  th  is  AD  is  affected,  the 
owner/operator  m  ust  request  approval  for  an 
alternative  metho(  I  of  compliance  in 
accordance  with  i  aragraph  (b)  of  this  AD. 
The  request  shoul  1  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
rep>air  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  th  t  unsafe  condition  has  not 
been  eliminated,  t  le  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failiire  of  the  attachment  bolts 
of  the  wing-to-fuselage  attachment  fittings 
due  to  stress  corrcjsion  cracking,  which  could 
result  in  reduced  ttructural  integrity  of  the 
airplane,  accomplish  the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  aacomplish  the  requirements 
of  (Mragraphs  (a)(l],  (a)(2),  and  (a)(3)  of  this 

I  with  Bombardier  Service 
-37,  dated  August  8,  1997. 

(1)  Remove  all  ^tachment  bolts  (one  at  a 
time)  and  pre-load  indicating  (PLI)  washers 
of  the  wing-to-fus#lage  attachment  fittings. 

(2)  Perform  a  oiie-time  visual  inspection  to 
detect  corrosion  of  each  attachment  bolt.  If 
any  corrosion  is  detected,  within  10  days 
after  accompiishiiig  the  visual  inspection,  or 
within  10  days  aftpr  the  effective  date  of  this 
AD,  whichever  octurs  later,  submit  a  report 
of  the  inspection  nesults  to  Bombardier,  Inc., 
Bombardier  Regional  Aircraft  Division, 
Garratt  Boulevard]  Downsview,  Ontario  M3K 
1Y5,  Canada.  Infohnation  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Of^ce  of 
Management  and  pudget  (0MB)  under  the 
provisions  of  the  paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3^1  et  seq.)  and  have  been 
assigned  0MB  Control  Number  2120-0056. 

(3)  Install  new  attachment  bolts  (one  at  a 
time)  and  new  PL^  washers  of  the  wing-to- 
fuselage  attachment  fittings. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  \iy  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  1  *rinciparMaintenance 
Inspector,  who  mi  y  add  comments  and  then 
send  it  to  the  Man  iger.  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  t  lis  AD,  if  any,  may  be 
obtained  from  thejNew  York  ACO. 


(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  removal,  inspection,  and 
installation  shall  be  done  in  accordance  with 
Bombardier  Service  Bulletin  S.B.  7-57-37, 
dated  August  8, 1997.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  he 
obtained  from  Bombardier.  Inc.,  Bombardier 
Regional  Aircraft  Division,  Garratt  Boulevard. 
Downsview,  Ontario  M3K  1Y5,  Canada. 
Copies  may  he  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  at 
the  FAA  Engine  and  Propeller  Directorate, 
New  York  Aircraft  Certification  Office,  10 
Fifth  Street,  Third  Floor,  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-98— 
12,  dated  June  24, 1998. 

(e)  This  amendment  becomes  effective  on 
March  11, 1999. 

Issued  in  Renton,  Washington,  on  January 
28,  1999. 

Dorenda  D.  Baker, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-2497  Filed  2-3-99;  8:45  am] 
BILLINO  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-289-AD;  Amendment 
39-11020;  AD  99-03-06] 

RIN2120-AA64 

Airworttiiness  Directives;  Short 
Brothers  Model  SD3-60  SHERPA 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Short  Brothers  Model 
SD3-60  SHERPA  series  airplanes,  that 
requires  a  one-time  visual  inspection  to 
determine  the  part  number  of  the  power 
control  cable  assemblies  and  pulleys  of 
the  engine  controls;  and  replacement  of 
the  power  control  cable  assemblies  and 
pulleys  (as  applicable)  with  new  parts, 
if  necessary.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 


intended  to  prevent  breakage  of  the 
power  control  cable  assemblies  due  to 
the  inflexible  construction  of  the  cable, 
which  could  result  in  loss  of  engine 
power  and  consequent  reduced 
controllability  of  the  airplane. 
DATES:  Effective  March  11, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  11, 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Short  Brothers,  Airworthiness  & 
Engineering  Quality.  P.O.  Box  241, 
Airport  Road,  Belfast  BT3  9DZ, 
Northern  Ireland.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Short  Brothers 
Model  SD3-60  SHERPA  series  airplanes 
was  published  in  the  Federal  Register 
on  November  30.  1998  (63  FR  65718). 
That  action  proposed  to  require  a  one- 
time visual  inspection  to  determine  the 
part  number  of  the  power  control  cable 
assemblies  and  pulleys  of  the  engine 
controls;  and  replacement  of  the  power 
control  cable  assembUes  and  pulleys  (as 
applicable)  with  new  parts,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Additional  Service  Information 

Since  the  issuance  of  the  proposal, 
Short  Brothers  has  issued  Service 
Bulletin  SD3-60  SHERPA-76-1, 
Revision  1,  dated  October  14, 1998.  The 
FAA  has  determined  that  the  technical 
procedures  described  in  that  revision 
are  equivalent  to  the  technical 
procedures  described  in  SD3-60 
SHERPA-76-1,  dated  July  1998  (which 
was  cited  in  the  proposal  as  the 
appropriate  source  of  service 
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information  for  accomplishment  of  the 
actions).  The  only  change  effected  by 
Revision  1  is  to  clarify  certain 
procedures.  The  final  rule  has  been 
revised  to  require  accomplishment  of 
the  actions  in  accordance  with  either 
the  original  issue  or  Revision  1  of  the 
service  bulletin. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  28  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  15 
work  hoiu^  per  airplane  to  accomplish 
the  required  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figvues,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $25,200,  or  $900  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi-om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  ^9  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-03-06    Short  Brodiers,  PLC:  Amendment 
39-11020.  Docket  98-NM-289-AD. 

Applicability:  All  Model  SD3-60  SHERPA 
series  airplanes;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  breakage  of  the  power  control 
cable  assemblies  due  to  the  inflexible 
construction  of  the  cable,  which  could  result 
in  loss  of  engine  jjower  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Within  1,200  flight  hours  after  the 
effective  date  of  this  AD,  perform  a  one-time 
visual  inspection  to  determine  the  part 
number  (P/N)  of  the  power  control  cable 
assemblies  and  pulleys  of  the  engine 
controls,  in  accordance  with  Part  A  of  the 
Accomplishment  Instructions  of  Shorts 
Service  Bulletin  SD3-60  SHERPA-76-1. 
dated  July  1998,  or  Revision  1,  dated  October 
14, 1998. 

(1)  If  any  power  control  cable  assembly 
having  P/N  SD3-47-1091  or  SD3-47-1094  is 
found,  prior  to  further  flight,  replace  the 
power  control  cable  assembly  with  a  new 
power  control  cable  assembly  in  accordance 
with  Part  B  of  the  Accomplishment 
Instructions  of  the  service  bulletin. 

(2)  If  any  pulley  having  P/N  C181605  is 
found,  prior  to  further  flight,  replace  the 
pulley  with  a  new  pulley  in  accordance  with 


Part  C  of  the  Accomplishment  Instructions  of 
the  service  bulletin. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  the  engine  controls  of 
any  airplane  a  cable  assembly  having  P/N 
SD3-47-1091  or  SD3-47-1094.  or  any  pulley 
having  P/N  C181605. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  thisv^D,  if  any,  may  be 
obtained  firom  the  Manager,  International 
Branch.  ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspection  and  replacement  shall 
be  done  in  accordance  with  Shorts 

Service  Bulletin  SD3-60  SHERPA-76-1, 
dated  July  1998,  or  with  Shorts  Service 
Bulletin  SD3-60  SHERPA-76-1,  Revision  1, 
dated  October  14, 1998.  which  contains  the 
following  list  of  effective  pages: 


Page  No. 

Revision 

Level  shown 

on  page 

Date  shown 
on  page 

1-3,  7,  8,  10- 
16,  23,  29. 

4-6.9,17- 
22,  24-28. 

1  

Original  

July  1998. 

Oct  14. 
1998. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Short  Brothers,  Airworthiness  & 
Engineering  Quality,  P.O.  Box  241,  Airport 
Road,  Belfast  BT3  9DZ,  Northern  Ireland. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  004-07-98. 

(f)  This  amendment  becomes  effective  on 
March  11, 1999. 

Issued  in  Renton,  Washington,  on  January 
28, 1999. 

Dorenda  D.  Baker, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-2496  Filed  2-3-99;  8:45  am) 
BU.UN6  CODE  4»10-1»-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart3^ 

[Docket  No.  9S-IIM-362-A0;  Amendment 
39-1 1 022;  AD  99-03-06] 

RiN2120-AA64| 

Airworthiness  Directives;  Boeing 
Model  737-«00,  -700,  -700iGW,  and 
-800  Series  Aifplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rile;  request  for 
comments.       I 

SUMMARY:  This  amendment  adopts  a 
new  airworthii^ess  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  737- 
600.  -700.  -7O0IGW.  and  -600  series 
airplanes.  This  [action  requires  repetitive 
inspections  to  eetect  discrepancies  of 
the  quick-disccjnnect  coupling  on  the 
fuel  hose,  located  at  the  fan  case 
hrewall;  corrective  action,  if  necessary; 
and  installation  of  a  clamp  shell  on  the 
coupling  to  prejvent  separation  of  the 
coupling  halve$.  This  amendment  is 
prompted  by  a  ^port  that  a  quick- 
disconnect  coubling  on  the  fuel  hose  on 
an  in-service  airplane  was  found  loose 
and  leaking  fuefl.  The  actions  specified 
in  this  AD  are  intended  to  detect  and 
correct  excessiye  wear  of  the  quick- 
disconnect  coupling  on  the  fuel  hose, 
which  could  result  in  major  fuel 
leakage,  fire  in  the  engine  nacelle,  and 
consequent  los^  of  thrust  from  the 
affected  enginej 
DATES:  Effectivi  February  19.  1999. 

The  incorpoijation  by  reference  of 
certain  publicaiions  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
19,  1999. 

Comments  fc  r  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  5,  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  thq  Federal  Aviation 
Administration!  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rulds  Docket  No.  98-NM- 
362-AD.  1601  ^ind  Avenue.  SW., 
Renton,  Washington  98055^056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box 
3707.  Seattle.  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  16111  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONIACT: 
Bemie  Gonzalete.  Aerospace  Engineer, 


Propulsion  Branch,  ANM-140S,  FAA. 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2682; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  a  report  indicating  that  the 
quick-disconnect  coupling  on  the  fuel 
hose  was  found  loose  and  leaking  fuel 
on  an  in-service  Boeing  Model  737-700 
series  airplane.  As  a  result  of  this  report, 
Boeing  requested  that  all  operators 
perform  inspections  to  detect  wear  of 
the  quick-disconnect  coupling  on  the 
fuel  hose  on  both  engines  of  all  Boeing 
Model  737-600,  -700,  -700IGW,  and 
-800  series  airplanes.  During  these 
inspections,  an  excessively  worn 
coupling  was  found  on  numerous 
airplanes,  and  several  of  these 
discrepant  couplings  were  leaking  fuel. 
Wear  of  the  coupling,  which  is  located 
at  the  fan  case  firewall  of  the  engines, 
has  been  attributed  to  resonance 
vibration  from  the  engine-driven 
hydrauhc  pump. 

Excessive  wear  of  the  quick- 
disconnect  coupling  on  the  fuel  hose,  if 
not  corrected,  could  initially  cause 
leakage  of  a  smeill  amount  of  fuel  into 
the  fan  case  fire  zone  of  the  engines.  If 
such  initial  leakage  is  not  detected  and 
corrected,  the  coupling  could  become 
disconnected.  Such  disconnection  could 
result  in  major  fuel  leakage,  fire  in  the 
engine  nacelle,  and  consequent  loss  of 
thrust  from  the  affected  engine. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  737- 
73A1011,  dated  November  25,  1998, 
which  describes  procediues  for 
repetitive  visual  inspections  to  detect 
discrepancies  (i.e.,  fuel  leakage,  wear  of 
the  lock  teeth,  and  missing  lock  pins  on 
the  coupling  nut)  of  the  quick- 
disconnect  coupling  on  the  fuel  hose; 
and  corrective  action,  if  necessary.  If  the 
coupling  is  found  to  be  leaking, 
corrective  actions  include  tightening  the 
coupling  nut;  or  if  the  coupling  nut  is 
tight,  the  lock  teeth  on  the  coupling  are 
excessively  worn,  or  one  or  more  lock 
pins  are  missing,  corrective  actions 
include  replacing  the  O-ring  packing  on 
the  engine  strut  fuel  fitting  and 
replacing  the  fuel  hose  assembly.  The 
alert  service  bulletin  also  describes 
procedures  for  installation  of  a  clamp 
shell  on  the  quick-disconnect  coupling 
to  prevent  separation  of  the  coupHng 
halves.  Accomplishment  of  the  actions 
specified  in  the  alert  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 


Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
detect  and  correct  excessive  wear  of  the 
quick-disconnect  coupling  on  the  fuel 
hose,  located  at  the  fan  case  firewall  of 
the  engines;  which  could  result  in  major 
fuel  leakage,  fire  in  the  engine  nacelle, 
and  consequent  loss  of  thrust  from  the 
affected  engine.  This  AD  requires 
accomplishment  of  the  actions  specified 
in  the  alert  service  bulletin  described 
previously,  except  as  discussed  below. 

Difierences  Between  This  Rule  and  the 
Alert  Service  Bulletin 

Operators  should  note  that  this  AD 
requires,  within  30  days,  the  installation 
of  the  clamp  shell  described  in  the  alert 
service  bulletin.  Installation  of  the 
clamp  shell  is  identified  in  the  alert 
service  bulletin  as  an  option  that  would 
allow  the  repetitive  inspection  interval 
to  be  increased  from  500  to  1 ,000  flight 
hours. 

The  FAA  has  determined  that  long- 
term  continued  operational  safety  will 
be  better  assured  by  installation  of  a 
device  to  prevent  separation  of  the 
coupling  halves  and  repetitive 
inspections  at  an  interval  not  to  exceed 
1,000  flight  hours,  rather  than  by 
accomplishment  of  more  frequent 
repetitive  inspections  (at  intervals  not  to 
exceed  500  flight  hours).  Inspections 
alone  (i.e.,  without  the  installation  of 
the  clamp  shell)  may  not  provide  the 
degree  of  safety  assurance  necessary  for 
the  transport  airplane  fleet. 

In  developing  an  appropriate 
compliance  time  for  this  AD,  the  FAA 
considered  not  only  the  manufacturer's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  the  availability 
of  required  parts,  and  the  time  necessary 
to  perform  the  installation  (2  work 
hoiu"s).  In  light  of  all  of  these  factors,  the 
FAA  finds  a  compliance  time  of  30  days 
for  accomplishing  the  installation  to  be 
warranted,  in  that  it  represents  an 
appropriate  interval  of  time  allowable 
for  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  ciurently  is  developing  a 
modification  that  will  positively  address 
the  unsafe  condition  addressed  by  this 
AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 
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Detennination  of  Rule's  Effiective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  nimiber  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-362-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  J*rocedures  (44 
FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fi-om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-03-08    Boeing:  Amendment  39-11022. 
Docket  9&-NM-362-AD. 

Applicability:  Model  737-600,  -700. 
-700IGW,  and  -800  series  airplanes; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  excessive  wear  of  the 
quick-disconnect  coupling  on  the  fuel  hose, 


which  could  result  in  major  fuel  leakage,  fire 
in  the  engine  nacelle,  and  consequent  loss  of 
thrust  from  the  affected  engine,  accomplish 
the  following: 

(a)  Within  7  days  after  the  effective  date  of 
this  AD,  perform  a  visual  inspection  to  detect 
discrepancies  (i.e.,  fuel  leakage,  wear  of  the 
lock  teeth,  or  missing  lock  pins  on  the 
coupling  nut]  of  the  quick-disconnect 
coupling  on  the  fuel  hose,  located  at  the  fan 
case  firewall,  in  accordance  with  Boeing 
Alert  Service  Bulletin  737-73A1011,  dated 
November  25, 1998. 

(1)  If  no  discrepancy  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  500  f.ight  hours,  until  the  installation 
required  by  paragraph  (b]  of  this  AD  is 
accomplished. 

(2)  If  any  discrepancy  is  detected,  prior  to 
further  flight,  perform  follow-on  corrective 
actions,  as  applicable,  in  accordance  with 
TABLE  1.  of  the  Accomplishment 
Instructions  of  the  alert  service  bulletin,  and 
repeat  the  insp>ection  thereafter  at  the  time 
specified  in  TABLE  1.  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin. 

(b)  Within  30  days  after  the  effective  date 
of  this  AD,  install  an  Aeroquip  Clamp  Shell, 
having  part  number  (P/N)  AE20074-165,  on 
the  quick-disconnect  coupling  on  the  fuel 
hose,  which  is  located  at  the  fan  case 
firewall,  in  accordance  with  Boeing  Alert 
Service  Bulletin  737-73A1011.  dated 
November  25, 1998.  Accomplishment  of  such 
installation  terminates  the  repetitive 
insftection  requirements  of  paragraph  (a)(1) 
and  (a)(2)  of  this  AD.  Within  1,000  flight 
hours  after  installation  of  the  clamp  shell, 
repeat  the  inspection  specified  in  paragraph 
(a)  of  this  AD. 

(1)  If  no  discrepancy  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  1,000  flight  hours. 

(2)  If  any  discrepancy  is  detected,  prior  to 
further  flight,  perform  follow-on  corrective 
actions,  as  applicable,  in  accordance  with 
TABLE  1.  of  the  Accomplishment 
Instructions  of  the  alert  service  bulletin,  and 
repeat  the  inspection  thereafter  at  the  time 
specified  in  TABLE  1.  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACQ. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACQ. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  737- 
73A1011.  dated  November  25. 1998.  This 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  3s| 

[Docltet  No.  9d-ANE-83-AD;  Amendment 
39-11023;  AD  99-03-09] 

RIN  2120-AA64 

Airworthiness  Directives;  Allison 
Engine  Company,  Inc.  AE  2100A,  AE 
2100C,  and  AE  210003  Series 
Turt>oprop  Engines 

AGENCY:  Feden  1  Aviation 
Administration ,  DOT. 
ACTION:  Final  nde;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiiiess  directive  (AD)  that  is 
applicable  to  Allison  Engine  Company, 
Inc.  AE  2100A.  AE  2100C.  and  AE 
2100D3  series  turboprop  engines.  This 
action  requires  removing  from  service 
affected  turbin*  <  wheels  prior  to 
exceeding  new,  reduced  cyclic  life 
limits.  This  am  jndment  is  prompted  by 
the  results  of  a  refined  life  analysis.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  an  uncontained 
turbine  wheel  f  lilure,  which  could 
result  in  damag  e  to  the  aircraft. 
DATES:  Effective  February  19,  1999. 

The  incorpor  ition  by  reference  of 
certain  publicai  ions  listed  in  the 
regulations  is  a  Dproved  by  the  Director 
of  the  Federal  I  egister  as  of  February 
19,  1999. 

Comments  foi-  inclusion  in  the  Rules 
Docket  must  bej  received  on  or  before 
April  5,  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  thai  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  (»f  the  Regional  Counsel, 
Attention:  Rule  s  Docket  No.  98-ANE- 


83-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop@faa.gov."  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Allison 
Engine  Companv,  Inc.,  P.O.  Box  420, 
Speed  Code  U-15,  Indianapolis,  IN 
46206-0420,  telephone  (317) 230-6674. 
This  information  may  be  examined  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Tallarovic,  Aerospace  Engineer,  Chicago 
Aircraft  Certification  Office,  FAA,  Small 
Airplane  Directorate,  Office  Address; 
telephone  (847)  294-8180,  fax  (847) 
294-7834. 

SUPPLEMENTARY  INFORMATION:  Allison 
Engine  Company,  Inc.,  the  manufacturer 
of  AE  2100A,  AE  2100C,  and  AE  2100D3 
series  turboprop  engines,  suspects  that 
certain  serial  number  turbine  wheels 
may  have  Tungsten  contamination. 
Additionally,  the  manufacturer 
reevaluated  the  effect  on  the  service  life 
of  a  wheel  surface  treatment,  which  is 
part  of  the  current  manufacturing 
process.  A  refined  life  analysis,  which 
took  both  the  possibility  of  Tungsten 
contamination  and  the  surface  treatment 
into  account,  revealed  new  maximum 
service  lives  significantly  lower  than 
those  previously  published.  This 
condition,  if  not  corrected,  could  result 
in  an  uncontained  turbine  wheel  failure, 
which  could  result  in  damage  to  the 
aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Rolls-Royce 
Alert  Service  Bulletin  (ASB)  AE  2100A- 
A-72-191,  AE  2100C-A-72-141,  and 
AE  2100D3-A-72-130.  all  dated 
December  17,  1998,  that  list  new, 
reduced  cyclic  life  limits  for  affected 
turbine  wheels. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  uncontained  turbine  wheel 
failure.  This  AD  requires  removing  from 
service  affected  turbine  wheels  prior  to 
exceeding  new,  reduced  cyclic  life 
limits.  The  actions  shall  be 
accomplished  in  accordance  with  the 
ASB's  described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 


hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  E)ocket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-83-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
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action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procediues,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Sublects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-03-09    Allison  Engine  Company,  Inc.: 

Amendment  39-11023.  Docket  98-ANE- 
83-AD. 

Applicability:  Allison  Engine  Company. 
Inc.  AE  2100A.  AE  2100C.  and  AE  2100D3 
series  turboprop  engines,  with  turbine 
wheels,  part  numbers  (P/Ns)  23053358, 
23059878,  23062373,  23062376,  23063462. 
23064473, 23064474,  23064822,  23065891, 
23065892.  23066791,  and  23068072  installed. 
These  engines  are  installed  on  but  not 
limited  to  Saab  Aircraft  AB  2000,  Industri 
Pesawat  Terbang  Nusantara  (IPTN)  Model  N- 
250-100,  and  Lockheed  Martin  Model  382] 
(Military  C130J)  series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  an  uncontained  turbine  wheel 
failure,  which  could  result  in  damage  to  the 
aircraft,  accomplish  the  following: 

(a)  Remove  from  service  the  following 
turbine  wheels  installed  in  AE  2100A  series 
engines  prior  to  exceeding  new,  reduced 
cyclic  life  limits  and  replace  with  serviceable 
parts  as  follows: 

(1)  4th  Stage  Turbine  Wheels,  P/N 
23053358,  prior  to  8,900  cycles  since  new 
(CSN). 

(2)  1st  Stage  Turbine  Wheels,  P/N 
23062373,  identified  by  serial  numbers  (S/ 
N's)  in  Table  9  of  Rolls-Royce  Alert  Service 
Bulletin  (ASB)  No.  AE  2100A-A-72-191, 
dated  December  17, 1998,  prior  to  10,000 
CSN. 

(3)  1st  Stage  Turbine  Wheels,  P/N 
23062376,  prior  to  11,600  CSN. 

(4)  2nd  Stage  Turbine  Wheels,  P/N 
23063462,  identified  by  S/N's  in  Table  10  of 
Rolls-Royce  ASB  No.  AE  2100A-A-72-191. 
dated  December  17, 1998,  prior  to  10,000 
CSN. 

(5)  2nd  Stage  Turbine  Wheels,  P/N 
23063462.  not  identified  by  S/N's  in  Rolls- 
Royce  ASB  No.  AE  2100A-A-72-191,  dated 
December  17, 1998,  prior  to  12,400  CSN. 

(6)  2nd  Stage  Turbine  Wheels.  P/N 
23064822,  prior  to  12.400  CSN. 

(7)  1st  Stage  Turbine  Wheels,  P/N 

23065891,  identified  by  S/N's  in  Table  9  of 
Rolls-Royce  ASB  No.  AE  2100A-A-72-191, 
dated  December  17, 1998,  prior  to  10,000 
CSN. 

(8)  2nd  Stage  Turbine  Wheels,  P/N 

23065892,  identified  by  S/N's  in  Table  10  of 
Rolls-Royce  ASB  No.  AE  2100A-A-72-191. 
dated  December  17, 1998,  prior  to  10,000 
CSN. 

(9)  2nd  Stage  Turbine  Wheels,  P/N 
23065892,  not  identified  by  S/N's  in  Rolls- 
Royce  ASB  No.  AE  2100A-A-72-191,  dated 
December  17,1998,  prior  to  12,  400  CSN. 

(10)  1st  Stage  Turbine  Wheels,  P/N 
23066791,  prior  to  11,600  CSN. 

Note  2:  Rolls-Royce  ASB  No.  AE  2100A- 
A-72-191,  dated  December  17.  1998, 
provides  information  concerning  specific 
S/N  wheels  and  their  cyclic  life  limits. 

(b)  Remove  from  service  the  following 
turbine  wheels  installed  in  AE  2100C  series 
engines  prior  to  exceeding  new,  reduced 
cyclic  life  limits  and  replace  with  serviceable 
parts  as  follows: 

(1)  4th  Stage  Turbine  Wheels,  P/N 
23053358,  prior  to  8,900  CSN. 

(2)  1st  Stage  Turbine  Wheels,  P/N 
23062373,  identified  by  S/N's  in  Table  9  of 
Rolls-Royce  ASB  No.  AE  2100C-A-72-141, 
dated  December  17, 1998,  prior  to  10,000 
CSN. 

(3)  2nd  Stage  Turbine  Wheels,  P/N 
23063462,  identified  by  S/N's  in  Table  10  of 
Rolls-Royce  ASB  No.  AE  2100C-A-72-141, 
dated  December  17,  1998,  prior  to  10,000 
CSN. 

(4)  2nd  Stage  Turbine  Wheels.  P/N 
23063462,  not  identified  by  S/N's  in  Rolls- 
Royce  ASB  No.  AE  2100C-A-72-141,  dated 
December  17. 1998,  prior  to  12.400  CSN. 

(5)  1st  Stage  Turbine  Wheels,  P/N 
23065891,  identified  by  S/N's  in  Table  9  of 
Rolls-Royce  ASB  No.  AE  2100C-A-72-141, 
dated  December  17, 1998,  prior  to  10,000 
CSN. 


(6)  2nd  Stage  Turbine  Wheels.  P/N 
23065892,  identified  by  S/N's  in  Table  10  of 
Rolls-Royce  ASB  No.  AE  2100C-A-72-141, 
dated  December  17, 1998.  prior  to  10,000 
CSN. 

(7)  2nd  Stage  Turbine  Wheels,  P/N 
23065892,  not  identified  by  S/N's  in  Rolls- 
Royce  ASB  No.  AE  2100C-A-72-141.  dated 
December  17, 1998,  prior  to  12,400  CSN. 

Note  3:  Rolls-Royce  ASB  No.  AE  2100C-A- 
72-141,  dated  December  17, 1998,  provides 
information  concerning  specific  S/N  wheels 
and  their  cyclic  life  limits. 

(c)  Remove  fixjm  service  the  following 
turbine  wheels  installed  in  AE  2100D3  series 
engines  prior  to  exceeding  new,  reduced 
cyclic  life  limits  and  replace  with  serviceable 
piarts  as  follows: 

(1)  4th  Stage  Turbine  Wheels,  P/N 
23053358,  identified  by  S/N's  in  Table  12  of 
Rolls-Royce  ASB  No.  AE  2100D3-A-72-130, 
dated  December  17. 1998,  prior  to  2.160  CSN. 

(2)  3rd  Stage  Turbine  Wheels,  P/N 
23059878,  identified  by  S/Ns  in  Table  11  of 
Rolls-Royce  ASB  No.  AE  21OOD3-A-72-130. 
dated  December  17, 1998.  prior  to  2.160  CSN. 

(3)  1st  Stage  Turbine  Wheels.  P/N 
23062373,  identified  by  S/N's  in  Table  9  of 
Rolls-Royce  ASB  No.  AE  2100D3-A-72-130, 
dated  December  17. 1998.  prior  to  2,160  CSN. 

(4)  1st  Stage  Turbine  Wheels,  P/N 
23062376,  prior  to  8,400  CSN. 

(5)  2nd  Stage  Turbine  Wheels.  P/N 
23063462,  identified  by  S/N's  in  Table  10  of 
Rolls-Royce  ASB  No.  AE  21OOD3-A-72-130, 
dated  December  17, 1998,  prior  to  2,160  CSN. 

(6)  2nd  Stage  Turbine  Wheels.  P/N 
23063462,  not  identified  by  S/N's  in  Rolls- 
Royce  ASB  No.  AE  2100D3-A-72-130.  dated 
December  17, 1998,  prior  to  7.500  CSN. 

(7)  2nd  Stage  Turbine  Wheels,  P/N 
23064473,  identified  by  S/N's  in  Table  10  of 
Rolls-Royce  ASB  No.  AE  210OD3-A-72-130, 
dated  December  17, 1998.  prior  to  2.160  CSN. 

(8)  2nd  Stage  Turbine  Wheels,  P/N 

23064473,  not  identified  by  S/N's  in  Rolls- 
Royce  ASB  No.  AE  2100D3-A-72-130,  dated 
December  17, 1998,  prior  to  6,700  CSN. 

(9)  2nd  Stage  Turbine  Wheels.  P/N 

23064474.  prior  to  7,500  CSN. 

(10)  1st  Stage  Turbine  Wheels.  P/N 

23065891 ,  identified  by  S/N's  in  Table  9  of 
Rolls-Royce  ASB  No.  AE  2100D3-A-72-130. 
dated  December  17. 1998,  prior  to  2,160  CSN. 

(11)  2nd  Stage  Turbine  Wheels,  P/N 

23065892,  identified  by  S/N's  in  Table  10  of 
Rolls-Royce  ASB  No.  AE  2100D3-A-72-130. 
dated  December  17. 1998,  prior  to  2,160  CSN. 

(12)  2nd  Stage  Turbine  Wheels.  P/N 
23065892,  not  identified  by  S/N's  in  Rolls- 
Royce  ASB  No.  AE  2100D3-A-72-130.  dated 
December  17, 1998,  prior  to  7,500  CSN. 

(13)  2nd  Stage  Turbine  Wheels,  P/N 
23068072,  prior  to  7,500  CSN. 

Note  4:  Rolls-Royce  ASB  No.  AE  2100D3- 
A-72-130,  dated  December  17,  1998, 
provides  information  concerning  spiecific 
serial  number  wheels  and  their  cyclic  life 
limits. 

(d)  This  AD  establishes  new  cyclic  life 
limits  for  the  turbine  wheels  identified  in 
paragraphs  (a),  (b),  and  (c)  of  this  AD.  Except 
in  accordance  with  paragraph  (e)  of  this  AD, 
no  alternative  life  limits  may  be  approved  for 
the  turbine  wheels  identified  in  paragraphs 
(a),  (b),  and  (c)  of  this  AD. 
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Ifen^tive  method  of  compliance  or 
iie  compliance  time  that 
cceptable  level  of  safety  may  be 
approvsd  by  the  Manager,  Chicago 
fi  cation  Office.  Operators  shall 
n  quests  through  an  appropriate 
Maintenance  Inspector,  who 
and  then  send  it  to  the 
cflgo  Aircraft  Certification 


(e)  An  a 
adjustment  of 
provides  an  a 
used  if 
Aircraft  Certi 
submit  their 
FAA  Principal 
may  add  comipents 
Manager.  Chi 
Office 

Note  5:  Infoi  mation  concerning  the 
existence  of  ap  proved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Chicago 
Aircraft  Certifi  cation  Office. 


(f)The 
done  in 
Royce  ASB's: 


accorc  ance 


Document  Up 


AE2100A-A-72- 

191. 
AE2100C-A- 

72-141. 
AE2100D3-A 

72-130. 
Total  pag^s:  8. 
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actiotis  required  by  this  AD  shall  be 
with  the  following  Rolls- 


Pages 


1-8 
1-8 
1-8 


Date 


Dec.  17.  1998. 
Dec.  17,  1998. 
Dec.  17,  1998. 


This  incorpon  tion  by  reference  was 
approved  by  tl  le  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  par ;  51.  Copies  may  be  obtained 
from  Allison  Engine  Company,  Inc.,  P.O.  Box 
420,  Speed  Cole  U-15,  Indianapolis,  IN 
46206-0420,  t((lephone  (317)  230-6674. 
Copies  may  bel  insfjected  at  the  FAA,  New 
England  Regioti.  Office  of  the  Regional 
Counsel,  12  N#w  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street, 
NW.,  suite  7(K ,  Washington,  DC. 

(g)  This  ame  ndment  becomes  effective  on 
February  19, 1999. 

Issued  in  Burlington,  Massachusetts,  on 
January  28,  1939. 
MarkCFulmir, 

Acting  Managi  fr,  Engine  and  Propeller 
Directorate,  At  rcraft  Certification  Service. 

(FR  Doc.  99-2  194  Filed  2-3-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

[Docltet  No.  2>454;  Amdt  No.  1911] 

Standard  Inttrument  Approach 
Procedures;  Miscellaneous 
Amendment 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Fina  rule. 


SUMMARY 
amends. 
Instrument 
(SIAPs)  for 
airports. 


Thi 


sus  )en 


s  amendment  establishes, 
ds,  or  revokes  Standard 
Approach  Procedures 
0  perations  at  certain 
These  regulatory  actions  are 


needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  trafHc 
requirements.  These  cheuiges  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980.  and  reapproved 
as  of  January  1.  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FFA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Fhght  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  biquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Dociunents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Fhght  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  Qty, 
OK.  73169)  (Mail  Address:  P.O.  Box 
25082,  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-^164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 


regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
pubhcation  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
dociunents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  TTie  circimistances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  pubhcation  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Stjuidard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs.  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  ctese  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce.  I  find  that  notice 
and  pubUc  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  makhig  some  SIAPs  effective  in  less 
than  30  days. 
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The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC,  on  January  22, 
1999. 

L.  Nicholas  Lacey, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23, 97.25,  97.27, 97.29, 97.31, 97.33, 
97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25,  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF.  SDF/DME; 
§97.27  NDB,  NDB/DME;  §97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

•  •  *  Effective  February  25,  1999 

Victorville,  CA,  Southern  California  Intl, 

VOR/DME  RWY  17,  Orig 
Newton,  lA,  Newton  Muni,  GPS  RWY  14 

Orig 
Newton,  lA,  Newton  Muni,  GPS  RWY  32, 

Orig 
East  Hampton,  NY.  East  Hampton,  VOR  OR 

GPS-A.  Amdt  10 


East  Hampton,  NY.  East  Hampton,  VOR/DME 

RNAV  OR  GPS  RWY  10.  Amdt  6 
East  Hampton,  NY.  East  Hampton,  VOR/DME 

RNAV  OR  GPS  RWY  28,  Amdt  3 
Fulton,  NY,  Oswego  County.  VOR  OR  GPS 

RWY  33,  Amdt  4 
Philadelphia,  PA.  Philadelphia  Intl.  VOR/ 

DME  RNAV  OR  GPS  RWY  17.  /Undt  4, 

CANCELLED 

•  *  *  Effective  March  25,  1999 

Cold  Bay,  AK,  Cold  Bay,  VOR  RWY  14,  Amdt 

13 
Cold  Bay,  AK.  Cold  Bay.  VOR/DME  OR 

TACAN  OR  GPS-A,  Amdt  1 
Cold  Bay,  AK,  Cold  Bay,  LOODME  BC  RWY 

32,  Amdt  7 
Cold  Bay,  AK,  Cold  Bay,  NDB  RWY  14,  Amdt 

11 
Cold  Bay,  AK,  Cold  Bay,  ILS  RWY  14,  Amdt 

16 
Cold  Bay,  AK,  Cold  Bay,  MLS  RWY  32,  Orig 
Cold  Bay.  AK,  Cold  Bay,  GPS  RWY  14,  Orig 
Cold  Bay,  AK,  Cold  Bay,  GPS  RWY  32.  Orig 
Carisbad,  CA.  McClellan-Palomar.  VOR  OR 

GPS-A,  Amdt  7 
El  Monte,  CA,  El  Monte,  VOR  OR  GPS-A, 

Amdt  7 
El  Monte,  CA,  El  Monte,  VOR/DME  OR, 

GPS-B,  /Vmdt  3 
El  Monte.  CA,  El  Monte,  NDB  OR  GPS-C, 

Amdtl 
Los  Angeles,  CA,  Los  Angeles  Intl.  ILS  RWY 

25R,  Amdt  13 
Modesto,  CA,  Modesto  City-County-Harry 

Sham  Field,  VOR/DME  RWY  28R,  Orig 
Modesto,  CA,  Modesto  City-County.Harry 

Sham  Field,  VOR  RWY  28R,  Amdt  11 
Modesto,  CA,  Modesto  City-County-Harry 

Sham  Field,  NDG  RWY  28R.  Amdt  8 
Modesto,  CA,  Modesto  City-County-Harry 

Sham  Field,  ILS  RWY  28R,  Amdt  13 
Stockton,  CA,  Stockton  Metropolitan,  GPS 

RWY  29R,  Orig 
Guthrie  Center,  lA,  Guthrie  County  Regional. 

NDB  RWY  18,  Orig 
Guthrie  Center.  lA.  Guthrie  County  Regional. 

GPS  RWY  36,  Orig 
Concordia,  KS,  Blosser  Muni,  NDB-A.  Orig 
Concordia.  KS.  Blosser  Muni.  NDB  OR  GPS 

RWY  17,  Amdt  lA,  CANCELLED 
Concordia,  KS,  Blosser  Muni,  GPS  RWY  17, 

Orig 
Concordia,  KS,  Blosser  Muni,  GPS  RWY  35, 

Orig 
St.  Paul,  MN,  ST.  Paul  Downtown  Hohnan 

Field,  ILS  RWY  32,  /Vmdt  4 
Linden,  NJ,  Linden.  VOR  OR  GPS-C,  Orig-B, 

CANCELLED 
Linden,  NJ,  Linden,  VOR/DME  OR  GPS-D, 

Orig-B,  CANCELLED 
Linden,  NJ,  Linden,  GPS-A.  Orig 
Malone,  NY,  Malone-Dufort,  VOR/DME-A, 

Amdt  1 
Malone,  NY.  Malone-Dufort,  GPS  RWY  5, 

Orig 
Malone,  NY,  Malone-Dufort,  GPS  RWY  23, 

Orig 
Roxboro,  NC,  Person  County,  LOG  RWY  6, 

Amdt  2,  CANCELLED 
Roxboro,  NC,  Person  County,  NDB  OR  GPS 

RWY  6,  Amdt  3 
Roxboro,  NC,  Person  County,  ILS  RWY  6, 

Orig 
Roxboro,  NC,  Person  County,  GPS  RWY  6, 

Orig 


Wilmington.  NC,  Wilmington  Intl,  LOG  BC 

RWY  17.  Amdt  7 
Fargo,  ND.  Hector  Intl,  VOR/DME  RNAV  OR 

GPS  RWY  13,  Amdt  6.  CANCELLED 
Cariisle,  PA,  Carlisle.  VOR/DME  OR  GPS-A. 

Amdt  lA.  CANCELLED 
Carlisle,  PA.  Carlisle.  NDB  OR  GPS  RWY  28. 

Amdt  2A.  CANCELLED 
Cariisle,  PA.  Carlisle,  VOR-A.  Orig 
Cariisle,  PA,  Carlisle.  NDB-B.  Orig 
Chester.  SC.  Chester,  SC,  GPS  RWY  17,  Orig 
Chester,  SC,  Chester,  SC.  GPS  RWY  35.  Orig 
North  Myrtle  Beach.  SC.  Grand  Strand,  GPS 

RWY  5.  Orig 
North  Myrtle  Beach,  SC,  Grand  Strand,  GPS 

RWY  23.  Orig 
San  Angelo,  TX,  Mathis  Field,  LOC  BC  RWY 

21,  Amdt  14 
San  Angelo,  TX.  Mathis  Field,  NDB  RWY  3, 

Amdt  14 
San  Angelo.  TX,  Mathis  Field.  VOR  RWY  21. 

Amdt  16 
San  Angelo,  TX,  Mathis  Field.  ILS  RWY  3, 

Amdt  21 
San  Angelo.  TX.  Mathis  Field,  RADAR-1, 

Amdtl 
San  Angelo.  TX.  Mathis  Field,  GPS  RWY  3. 

Orig 
San  Angelo,  TX,  Mathis  Field,  GPS  RWY  21, 

Orig 
Seattle.  WA.  Boeing  Field/King  Country  Intl, 

LOC  CB  RWY  31L,  Amdt  10,  CANCELLED 

(FR  Doc.  99-2657  Filed  2-3-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Florfenicol 
Solution 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Schering-Plough  Animal  Health  Corp. 
The  supplemental  NADA  provides  for 
subcutaneous  use  of  florfenicol 
injectable  solution  for  control  of 
respiratory  disease  in  cattle  at  high  risk 
of  developing  bovine  respiratory  disease 
(BRD). 

EFFECTIVE  DATE:  February  4, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Flynn,  Center  for  Veterinary 
Medicine  (HFV-133),  Food  and  Drug 
Administration,  7500  Stcindish  PI., 
Rockville,  MD  20855,  301-827-7570. 
SUPPLEMENTARY  INFORMATION:  Schering- 
Plough  Animal  Health  Corp..  1095 
Morris  Ave.,  P.O.  Box  1982,  Union,  NJ 
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07083-1 982. lis  sponsor  of  NADA  141- 
063  that  provides  for  veterinary 
prescription  Use  of  Nuflor®  hijectable 
Solution  (florfenicol)  for  treatment  of 
cattle  for  BRD.  The  firm  filed  a 
supplementM  NADA  that  provides  for 
veterinary  prescription  use  of  Nuflor® 
Injectable  Solution  (florfenicol)  by  a 
single  subcutaneous  injection  for 
control  of  respiratory  disease  in  cattle  at 
high  risk  of  developing  BRD  associated 
with  Pasteurella  haemolytica,  P. 
multocida,  and  Haemophilus  somnus. 
The  supplemental  NADA  is  approved  as 
of  December|l7. 1998.  and  the 
regulations  are  amended  by  revising  21 
CFR  522.955(d)(1)  to  reflect  the 
approval.  Thb  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary.     I 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.1jl(e)(2)(ii).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  diis  supplement  may  be 
seen  in  the  Pockets  Management  Branch 
{HFA-305),  Pood  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061.  RockvlUe,  MD  20852.  between  9 
a.m.  and  4  p^m.,  Monday  through 
Friday.         \ 

Under  21  U.S.C.  360b(c)(2)(F)(iii),  this 
supplemental  approval  for  food- 
producing  animals  qualifies  for  3  years 
of  marketing  exclusivity  beginning 
December  17, 1998.  because  the 
supplemental  appUcation  contains 
substantial  etvidence  of  the  effectiveness 
of  the  drug  ihvolved.  any  studies  of 
animal  safety  or.  in  the  case  of  food- 
producing  animals,  human  food  safety 
studies  (oth^r  than  bioequivalence  or 
residue  studies)  required  for  approval 
and  conducted  or  sponsored  by  the 
applicant.  Tnree  years  marketing 
exclusivity  i$  limited  to  subcutaneous 
use  of  the  dijug  for  control  of  respiratory 
disease  in  cattle  at  high  risk  of 
developing  fiRD  associated  with  P. 
haemo!ytic(i  P.  multocida,  and  H. 
somnus.       j 

The  agenc^  has  determined  under  21 
CFR  25.33(d{)(5)  that  this  action  is  of  a 
type  that  do0s  not  individually  or 
ciunulativel^  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  enviijonmental  impact  statement 
is  required,  j 

List  of  SubMcts  in  21  CFR  Part  522 

Animal  dfugs. 

Therefore!  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  andi  Drugs  and  redelegated  to 
the  Center  fi)r  Veterinary  Medicine.  21 
CFR  part  522  is  amended  as  follows: 


PART  522— IMPLA^^■ATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANHMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

2.  Section  522.955  is  amended  by 
revising  paragraph  (d)(l)(i),  by 
redesignating  paragraph  (d)(l)(ii)  as 
paragraph  {d)(l)(i)(B),  and  by  adding 
paragraphs  (d)(l)(ii)(A)  and  (d)(l)(ii)(B) 
to  read  as  follows: 

§522.955    Florfenicol  solution. 

*        •        «        •        * 

(d)*  •  * 

(D*  *  * 

(i)  Treatment  of  disease — [A)  Amount. 
20  milligrams  per  kilogram  of  body 
weight  (3  milhliters  per  100  pounds)  as 
an  intramuscular  injection.  A  second 
dose  should  be  given  48  hours  later. 
Alternatively,  40  milUgrams  per 
kilogram  of  body  weight  (6  milliliters 
per  100  pounds)  as  a  single 
subcutaneous  injection  may  be  used. 

(B)  Indications  for  use.  •   *  * 

(ii)  Control  of  disease — (A)  Amount. 
40  milligrams  per  kilogram  of  body 
weight  (6  milhliters  per  100  pounds)  as 
a  single  subcutaneous  injection. 

(B)  Indications  for  use.  For  control  of 
respiratory  disease  in  cattle  at  high  risk 
of  developing  bovine  respiratory  disease 
(BRD)  associated  with  Pasteurella 
haemolytica,  P.  multocida,  and 
Haemophilus  somnus. 
«        •        »        •        » 

Dated:  January  13,  1999. 
Andrew  J.  Beaulieu. 

Acting  Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  99-2686  Filed  2-3-99;  8:45  am] 
BILUNO  COOE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Daigs  for  Use  in  Animal 
Feeds;  Bacitracin  Methylene 
Disalicylate  and  Roxarsone  With 
Monensin 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  apphcation  (NADA)  filed  by 
Alpharma  Inc.  The  supplemental  NADA 


provides  for  using  approved  single 
ingredient  bacitracin  methylene 
disalicylate  (BMD).  monensin.  and 
roxarsone  Type  A  medicated  articles  to 
make  an  additional  use  level  of  BMD  in 
Type  C  medicated  broiler  chicken  feeds. 
EFFECTIVE  DATE:  February  4. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Estella  Z.  Jones,  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  301-827-7575. 
SUPPLEMENTARY  INFORMATION:  Alpharma 
hic,  One  Executive  Dr.,  P.O.  Box  1399, 
Fort  Lee,  NJ  07024,  filed  supplemental 
NADA  116-088  that  provides  for 
combining  approved  BMD®  (10,  25,  30, 
50,  60,  or  75  grams  per  poimd  (g/lb) 
BMD),  Coban®  (45  or  60  g/lb  monensin 
sodium),  and  3-Nitro®  (45.4,  90.  227,  or 
360  g/lb  roxarsone)  Type  A  medicated 
articles  to  make  Type  C  medicated 
broiler  chicken  feeds  containing  100  to 
200  g/ton(t)  BMD,  90  to  110  g/t 
monensin  sodium,  and  22.7  to  45.4  g/t 
roxarsone.  The  BMD,  monensin,  and 
22.7  to  34  g/t  roxarsone  Type  C 
medicated  feeds  are  used  as  an  aid  in 
the  control  of  necrotic  enteritis  caused 
or  complicated  by  Clostridium  spp.  or 
other  organisms  susceptible  to  BMD;  as 
an  aid  in  the  prevention  of  coccidiosis 
caused  by  Eimeria  tenella,  E.  necatrix, 
E.  acervulina,  E.  brunetti,  E.  mivati,  and 
E.  maxima;  and  for  increased  rate  of 
weight  gain  and  improved  feed 
efficiency.  The  BMD.  monensin.  and 
22.7  to  45.4  g/t  roxarsone  Type  C 
medicated  feeds  are  used  as  an  aid  in 
the  control  of  necrotic  enteritis  caused 
or  complicated  by  Clostridium  spp.  or 
other  organisms  susceptible  to  BMD;  as 
an  aid  in  the  prevention  of  coccidiosis 
caused  by  Eimeria  tenella,  E.  necatrix, 
E.  acervulina,  E.  brunetti,  E.  mivati,  and 
E.  maxima;  and  for  increased  rate  of 
weight  gain.  The  supplemental  NADA  is 
approved  as  of  December  24. 1998.  and 
the  regulations  are  amended  in  21  CFR 
558.355  by  revising  paragraph  (b)(ll) 
and  adding  paragraphs  (f)(l)(xxvi)  and 
(f)(l)(xxvii)  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  the  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852.  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(2)  that  this  action  is  of  a 
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type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  a§  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 

2.  Section  558.355  is  amended  in 
paragraph  (b)(ll)  by  deleting  "and 
(xxv)"  and  adding  in  its  place  "(xxv), 
(xxvi),  and  (xxvii)"  and  by  adding 
paragraphs  (f)(l){xxvi)  and  (f)(l)(xxvii) 
to  read  as  follows: 

§558.355    Monensln. 

*        »        »        •        * 

(f)*  *  * 

(D*  •  * 

(xxvi)  Amount  per  ton.  Monensin  90 
to  110  grams  plus  bacitracin  100  to  200 
grams  and  roxarsone  22.7  to  34.0  grams. 

(a)  Indications  for  use.  As  an  aid  in 
the  control  of  necrotic  enteritis  caused 
or  complicated  by  Clostridium  spp.  or 
other  organisms  susceptible  to 
bacitracin  methylene  disalicylate;  as  an 
aid  in  the  prevention  of  coccidiosis 
caused  by  Eimeria  tenella,  E.  necatrix, 
E.  acervulina,  E.  maxima,  E.  brunetti, 
and  E.  mivati;  for  increased  rate  of 
weight  gain  and  improved  feed 
efficiency. 

(b)  Limitations.  For  broiler  chickens 
only.  Feed  continuously  as  sole  ration. 
Use  as  sole  source  of  organic  arsenic. 
Withdraw  5  days  before  slaughter.  Do 
not  feed  to  laying  hens.  To  control 
necrotic  enteritis,  start  medication  at 
first  clinical  signs  of  disease.  The  dosage 
range  permitted  provides  for  different 
levels  based  on  the  severity  of  infection. 
Use  continuously  for  5  to  7  days  or  as 
long  as  clinical  signs  persist,  then 
reduce  dosage  to  prevention  level. 
Animals  should  have  access  to  drinking 
water  at  all  times.  Drug  overdosage  or 
lack  of  water  may  result  in  leg 
weakness.  As  roxarsone  and  bacitracin 
methylene  disaUcylate  provided  by  No. 
046573  in  §  510.600(c)  of  this  chapter. 

(xxvii)  Amount  per  ton.  Monensin  90 
to  110  grams  plus  bacitracin  100  to  200 
grams  and  roxarsone  22.7  to  45.4  grams. 


(a)  Indications  for  use.  As  an  aid  in 
the  control  of  necrotic  enteritis  caused 
or  complicated  by  Clostridium  spp.  or 
other  organisms  susceptible  to 
bacitracin  methylene  disalicylate;  as  an 
aid  in  the  prevention  of  coccidiosis 
caused  by  Eimeria  tenella,  E.  necatrix, 
E.  acervulina,  E.  maxima,  E.  brunetti, 
and  E.  mivati;  for  increased  rate  of 
weight  gain. 

(o)  Limitations.  For  broiler  chickens 
only.  Feed  continuously  as  sole  ration. 
Use  as  sole  source  of  organic  arsenic. 
Withdraw  5  days  before  slaughter.  Do 
not  feed  to  laying  hens.  To  control 
necrotic  enteritis,  start  medication  at 
first  clinical  signs  of  disease.  The  dosage 
range  permitted  provides  for  different 
levels  based  on  the  severity  of  infection. 
Use  continuously  for  5  to  7  days  or  as 
long  as  clinical  signs  persist,  then 
reduce  dosage  to  prevention  level. 
Animals  should  have  access  to  drinking 
water  at  all  times.  Drug  overdosage  or 
lack  of  water  may  result  in  leg 
weakness.  As  roxarsone  and  bacitracin 
methylene  disalicylate  provided  by  No. 
046573  in  §  510.600(c)  of  this  chapter. 
•        •        *        •        • 

Dated:  January  13, 1999. 
Andrew  J.  Beaulieu, 

Acting  Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  99-2687  Filed  2-3-99;  8:45  am] 
BILUNO  CODE  4160-01-F 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[TD8816] 

RIN  1545-AW62 

Roth  IRAs 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  Roth  IRAs  under 
section  408A  of  the  Internal  Revenue 
Code  (Code).  Roth  IRAs  were  created  by 
the  Taxpayer  ReHef  Act  of  1997  as  a 
new  type  of  IRA  that  individuals  can 
use  beginning  in  1998.  Section  408A 
was  amended  by  the  Internal  Revenue 
Service  Restructuring  and  Reform  Act  of 
1998.  On  September  3, 1998,  a  notice  of 
proposed  rulemaking  was  published  in 
the  Federal  Register  (63  FR  46937) 
under  Code  section  408A.  Written 
comments  were  received  regarding  the 
proposed  regulations.  On  December  10, 
1998,  a  public  hearing  was  held  on  the 
proposed  regulations.  The  final 


regulations  affect  individuals 
estabhshing  Roth  IRAs,  beneficiaries 
under  Roth  IRAs,  and  trustees, 
custodians  or  issuers  of  Roth  IRAs. 
DATES:  Effective  date:  The  final 
regulations  are  effective  on  February  3, 
1999. 

Applicability  date:  The  final 
regulations  are  applicable  to  taxable 
years  beginning  on  or  after  January  1, 
1998,  the  effective  date  for  section 
408A. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  A.  Vohs,  (202)  622-6030  (not  a 
toll-fiee  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  §§  1.408A-2, 1.408A-4. 
1.408A-5,  and  1.408A-7  of  the  final 
regulations  have  been  reviewed  and 
approved  by  the  Office  of  Management 
and  Budget  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d))  under  control  number 
1545-1616.  Responses  to  this  collection 
of  information  are  mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Estimated  average  annual  burden  per 
respondent/recordkeeper:  1  minute  for 
designating  an  IRA  as  a  Roth  IRA  and 
30  minutes  for  recharacterizing  an  IRA 
contribution.  The  estimated  burdens  for 
the  other  reporting/recordkeeping 
requirements  in  the  these  final 
regulations  are  reflected  in  the  burden 
of  Forms  8606, 1040,  5498,  and  1099R. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Office  of  Management  and  Budget, 
Attn:  Desk  Officer  for  the  Department  of 
the  Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Backgrouod 

On  September  3,  1998,  a  notice  of 
proposed  rulemaking  was  published  in 
the  Federal  Register  (63  FR  46937) 
under  section  408A  of  the  Internal 
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Revenue  Code  (Code).  The  proposed 
regulations  provide  guidance  on  section 
408A  of  the  Code,  which  was  added  by 
section  302  of  the  Taxpayer  Relief  Act 
of  1997.  Pubhc  Uw  105-34  (111  Stat. 
788).  and  e^ablished  the  Roth  IRA  as  a 
new  type  of  individual  retirement  plan, 
effective  for  taxable  years  beginning  on 
or  after  Jantiary  1. 1998.  The  provisions 
of  section  4Q8A  were  amended  by  the 
Internal  Revpnue  Service  Restructuring 
and  Reform  JAct  of  1998.  Public  Law 
105-206  (112  Stat.  685).  hi  addition, 
Notice  98-50  (1998-44  I.R.B.  10) 
provides  guidance  on  reconverting  an 
amount  that  had  previously  been 
converted  a^d  recharacterized.  This 
notice  solicited  pubUc  comments 
concerning  Reconversions. 

Written  ctjmments  were  received  on 
the  proposed  regulations  and  Notice  98- 
50.  A  publia  hearing  was  held  on  the 
proposed  regulations  and  Notice  98-50 
on  Decembar  10,  1998.  After 
consideration  of  all  the  comments,  the 
proposed  regulations  under  section 
408A  are  adopted  as  revised  by  this 
Treasury  decision. 

Explanation  of  Provisions 

Overview 

I 

A  Roth  IRK  generally  is  treated  under 
the  Code  like  a  traditional  IRA  with 
several  significant  exceptions.  Similar  to 
traditional  iRAs.  income  on 
undistributed  amounts  acciunulated 
under  Roth  iRAs  is  exempt  from  Federal 
income  tax.  and  contributions  to  Roth 
IRAs  are  suliject  to  specific  limitations. 
Unlike  traditional  IRAs,  contributions  to 
Roth  IRAs  cannot  be  deducted  from 
gross  income,  but  qualified  distributions 
from  Roth  IRAs  are  excludable  from 
gross  income. 

In  general,  comments  received  on  the 
proposed  re  julations  did  not  request 
significant  c  hanges.  Thus,  the  ftnal 
regulations  -etain  the  general  structure 
and  substan  ce  of  the  proposed 
regulations. 

General  Pro  nsions  and  Establishment  of 
Roth  IRAs 

Comment  itors  asked  for  clariBcation 
regarding  w  lether  a  Roth  IRA  may  be 
established  for  the  benefit  of  a  minor 
child  or  anyone  else  who  lacks  the  legal 
capacity  to  act  on  his  or  her  own  behalf. 
On  this  point,  the  IRS  and  Treasiuy 
intend  that  he  rules  for  traditional  IRAs 
also  apply  1 3  Roth  IRAs.  Thus,  for 
example,  a  >arent  or  guardian  of  a 
minor  chilqmay  establish  a  Roth  IRA 
on  behalf  ol  the  minor  child.  However, 
in  the  case  pf  any  contribution  to  a  Roth 
IRA  establi^ed  for  a  minor  child,  the 
compensation  of  the  child  for  the 
taxable  yeai  for  which  the  contribution 


is  made  must  satisfy  the  compensation 
requirements  of  section  408A(c)  and 
§1.408A-3. 

Regular  Contributions 

Several  commentators  requested 
clarification  of  the  treatment  of  excess 
Roth  IRA  contributions  imder  sections 
4973,  408(d)(5),  and  219(f)(6). 
Commentators  asked  for  clarification 
regarding  the  removal  of  excess  Roth 
IRA  contributions  after  the  contributor's 
Federal  tax  return  due  date  has  passed. 
The  final  regulations  clarify  that, 
pursuant  to  section  4973(f),  excess 
contributions  may  be  appUed.  on  a  year- 
by-year  basis,  against  the  annual  limit 
for  regular  contributions  to  the  extent 
that  the  Roth  IRA  owner  is  ehgible  to 
make  regular  Roth  IRA  contributions  for 
a  taxable  year  but  does  not  otherwise  do 
so.  However,  in  response  to  several 
requests  for  clarification,  the  IRS  and 
Treasury  note  that  the  rules  under 
section  408(d)(5)  for  the  tax-free 
distribution  of  certain  excess  traditional 
IRA  contributions  after  the  IRA  owner's 
Federal  income  tax  return  due  date  do 
not  apply  to  Roth  IRAs  because  Roth 
IRA  contributions  are  always  tax-free  on 
distribution  (except  to  the  extent  that 
they  accelerate  income  inclusion  under 
the  4-year  spread).  Similarly,  section 
219(f)(6).  which  provides  for  the 
deductibility  of  excess  traditional  IRA 
contributions  in  subsequent  taxable 
years,  has  no  application  to  Roth  IRAs 
because  contributions  to  Roth  IRAs  are 
never  deductible. 

Another  commentator  asked  for 
clarification  whether  contributions  to 
education  IRAs  are  disregarded  for 
piuposes  of  applying  the  limitation  on 
regular  contributions  to  Roth  IRAs.  No 
change  has  been  made  to  the  final 
regulations  on  this  point  because  the 
final  regulations  retain  the  definition  of 
an  IRA  provided  in  the  proposed 
regulations,  which  excludes  an 
education  IRA  under  section  530.  Thus, 
contributions  to  an  education  IRA  are 
disregarded  in  applying  the  Roth  IRA 
contribution  limitation  (and  in  applying 
the  contribution  limitation  for 
traditional  IRAs). 

Conversions 

In  response  to  certain  comments,  the 
final  regulations  clarify  that  conversions 
and  recharacterizations  made  with  the 
same  trustee  may  be  accomplished  by 
redesignating  the  account  or  annuity 
contract,  rather  than  by  the  opening  of 
a  new  account  or  the  issuance  of  a  new 
annuity  contract  for  each  conversion  or 
recharacterization. 

As  requested  by  commentators,  the 
final  regulations  provide  that  a  change 
in  filing  status  or  a  divorce  does  not 


affect  the  appUcation  of  the  4-year 
spread  for  1998  conversions.  'Thus,  if  a 
married  Roth  IRA  owner  who  is  using 
the  4-year  spread  files  separately  or 
divorces  before  the  full  taxable 
conversion  amount  has  been  included 
in  gross  income,  the  remainder  must  be 
included  in  the  Roth  IRA  owner's  gross 
income  over  the  remaining  years  in  the 
4-year  period,  or,  if  appficable,  in  the 
year  for  which  the  remainder  is 
accelerated  due  to  distribution  or  death. 

Two  commentators  questioned  why 
the  proposed  regulations  require  that  a 
surviving  spouse  be  the  sole  beneficiary 
of  all  a  Roth  IRA  owner's  Roth  IRAs  in 
order  to  elect  to  continue  application  of 
the  4-year  spread  after  the  Roth  IRA 
owner's  death.  The  IRS  and  Treasury 
view  this  result  as  compelled  by  the 
statutory  language  of  section 
408A(d)(3)(E)(ii)(II).  That  section 
provides  that  the  siu^fiving  spouse  must 
acquire  the  "entire  interest"  in  any  Roth 
IRA  to  which  a  conversion  contribution 
to  which  the  4-year  spread  applies  is 
"properly  allocable."  Under  the 
aggregation  and  ordering  rules  of  section 
408A(d)(4),  all  a  Roth  IRA  owner's  Roth 
IRAs  are  treated  as  a  single  Roth  IRA, 
and  a  conversion  contribution  is 
therefore  allocable  to  all  the  owner's 
Roth  IRAs.  Thus,  a  surviving  spouse 
must  be  the  sole  beneficiary  of  all  a  Roth 
IRA  owner's  Roth  IRAs  in  order  to 
acquire  the  entire  interest  in  any  Roth 
IRA  to  which  a  1998  conversion 
contribution  is  properly  allocable. 

Conunentators  also  asked  the  IRS  and 
Treasury  to  clarify  whether  Roth  IRA 
distributions  that  are  part  of  a  series  of 
substantially  equal  periodic  payments 
begun  under  a  traditional  IRA  prior  to 
conversion  to  a  Roth  IRA  are  subject  to 
income  acceleration  during  the  4-year 
spread  period  and  the  10-percent 
additional  tax  on  early  distributions 
under  section  72(t).  The  final 
regulations  clarify  that  those 
distributions  are  subject  to  income 
acceleration  to  the  extent  allocable  to  a 
1998  conversion  contribution  with 
respect  to  which  the  4-year  spread 
applies.  The  final  regulations  further 
clarify,  however,  that  the  additional  10- 
percent  tax  under  section  72(t)  will  not 
apply,  even  if  the  distributions  are  not 
qualified  distributions  (as  long  as  they 
are  part  of  a  series  of  substantially  equal 
periodic  payments). 

Under  the  proposed  regulations,  if  an 
IRA  owner  has  reached  age  70  Vz.  any 
amount  distributed  (or  treated  as 
distributed  because  of  a  conversion) 
from  the  IRA  for  a  year  consists  of  the 
required  minimum  distribution  to  the 
extent  that  an  amount  equal  to  the 
required  minimum  distribution  for  that 
year  has  not  yet  been  distributed  (or 


Federal  Register /Vol.  64.  No.  23 /Thursday.  February  4,  1999 /Rules  and  Regulations  5599 


treated  as  distributed);  as  a  required 
minimum  distribution,  that  amount 
cannot  be  converted  to  a  Roth  IRA. 
Although  one  commentator  requested 
that  this  rule  be  retained  in  the  final 
regulations,  other  commentators 
objected  to  it.  A  niunber  of 
commentators  asked  the  IRS  and 
Treasury  to  adopt  a  rule  allowing  an 
IRA  owner  who  wishes  to  convert  a 
traditional  IRA  to  a  Roth  IRA  in  the  year 
he  or  she  turns  70V2  to  leave  the  amount 
of  his  or  her  required  minimxmi 
distribution  with  respect  to  such  IRA  in 
the  IRA  until  April  1  of  the  followring 
year,  provided  the  conversion  is 
accomplished  by  means  of  a  trustee-to- 
trustee  transfer.  The  commentators  note 
that  this  rule  apphes  in  the  case  of 
trustee-to-trustee  transfers  between 
traditional  IRAs.  The  final  regulations 
retain  the  rule  that  the  required 
minimum  distribution  amoimt  is 
ineligible  for  rollover,  including  such  a 
distribution  for  the  year  that  the 
individual  reaches  age  70 V2,  because, 
pursuant  to  section  408A(d)(3)(C),  a 
conversion  is  treated  as  a  distribution 
regardless  of  whether  the  conversion  is 
accomplished  by  a  trustee-to-trustee 
transfer.  Accordingly,  the  required 
minimum  distribution  amount  is 
ineligible  for  rollover,  and  as  such,  is 
also  ineligible  to  be  converted  to  a  Roth 
IRA. 

Additionally,  several  commentators 
suggested  that  the  rule  in  the  proposed 
regulations  is  inconsistent  with  section 
401(a)(9),  which  generally  requires  that 
IRA  distributions  begin  by  April  1  of  the 
calendar  year  following  the  calendar 
year  in  which  the  IRA  owner  reaches 
age  70 Vz.  These  commentators  argued 
that,  under  section  401(a)(9), 
distributions  made  during  the  calendar 
year  in  which  the  IRA  owner  reaches 
age  7OV2  should  not  be  considered 
required  minimum  distributions  under 
sections  401(a)(9)  and  408(a)(6)  and 
(b)(3).  However,  the  proposed 
regulations  under  sections  401(a)(9)  and 
408(a)(6)  and  (b)(3)  provide  that  the  first 
year  for  which  distributions  are  required 
under  section  401(a)(9)  is  the  year  in 
which  the  IRA  owner  reaches  age  70 V2, 
and  that  distributions  made  prior  to 
April  1  of  the  following  calendar  year 
are  treated  as  made  for  that  first  year. 
The  regulations  imder  section  402(c) 
and  the  proposed  regulations  under 
sections  401(a)(9)  and  408(a)(6)  and 
(b)(3)  provide  that  the  first  amount 
distributed  during  a  calendar  year  is 
treated  as  a  required  minimum 
distribution  to  the  extent  that  the 
amount  required  to  be  distributed  for 
that  calendar  year  under  section 
401(a)(9)  has  not  been  distributed.  For 


these  reasons,  the  final  regulations 
retain  the  rule  of  the  proposed 
regulations. 

Recharacterizations  of  IRA 
Contributions 

The  final  regulations  clarify  that  the 
computation  of  net  income  under 
§  1.408-4(c)(2)(iii)  in  the  case  of  a 
commingled  IRA  may  include  net  losses 
on  the  amount  to  be  recharacterized. 

Commentators  asked  the  IRS  and 
Treasury  to  clarify  whether  an  amount 
converted  from  a  SEP  IRA  or  SIMPLE 
IRA  to  a  Roth  IRA  may  be 
recharacterized  back  to  the  SEP  IRA  or 
SIMPLE  IRA  from  which  the  amount 
was  converted.  The  final  regulations 
provide  that  Roth  IRA  conversion 
contributions  from  a  SEP  IRA  or 
SIMPLE  IRA  may  be  recharacterized  to 
a  SEP  IRA  or  SIMPLE  IRA  (including 
the  original  SEP  IRA  or  SIMPLE  IRA). 
Another  commentator  also  asked  for 
clarification  whether  it  is  necessary  to 
track  the  source  of  assets  (i.e.,  as 
employer  or  employee  contributions) 
converted  fi-om  a  SEP  IRA  or  SIMPLE 
IRA  to  a  Roth  IRA  for  purposes  of 
determining  whether  such  assets  may  be 
recharacterized.  The  prohibition  on 
recharacterizing  employer  contributions 
to  a  SEP  IRA  or  SIMPLE  IRA  set  forth 
in  the  final  regulations  only  appUes  to 
those  contributions  at  the  time  they  are 
made  to  the  SEP  IRA  or  SIMPLE  IRA. 
Once  such  contributions  have  been 
made  to  a  SEP  IRA  or  a  SIMPLE  IRA,  the 
SEP  IRA  or  SIMPLE  IRA  may  be 
converted  to  a  Roth  IRA  and 
subsequently  recharacterized  (provided, 
in  the  case  of  a  SIMPLE  IRA,  that  the 
two-year  rule  has  been  satisfied  prior  to 
the  conversion). 

Commentators  asked  for  clarification 
regarding  whether  an  election  to 
recharacterize  an  IRA  contribution  may 
be  made  on  behalf  of  a  deceased  IRA 
owner.  The  final  regulations  provide 
that  the  election  to  recharacterize  an 
IRA  contribution  may  be  made  by  the 
executor,  administrator,  or  other  person 
charged  with  the  duty  of  filing  the 
decedent's  final  Federal  income  tax 

return. 

Commentators  also  asked  whether  an 
excess  contribution  to  an  IRA  made  in 
a  prior  year,  and  applied  against  the 
contribution  limits  in  the  current  year 
imder  section  4973.  may  be 
recharacterized.  Only  actual 
contributions  may  be  recharacterized; 
thus,  excess  contributions  actually  made 
for  a  prior  year  and  deemed  to  be 
current-year  contributions  for  purposes 
of  section  4973,  are  not  contributions 
that  are  eligible  to  be  recharacterized 
(unless  the  recharacterization  would 
still  be  timely  with  respect  to  the 


taxable  year  for  which  the  contributions 
were  actually  made).  This  rule  applies 
to  any  excess  contribution,  whether 
made  to  a  traditional  or  a  Roth  IRA. 

Commentators  asked  for  clarification 
regarding  a  conduit  IRA  that  is 
converted  to  a  Roth  IRA  and 
subsequently  recharacterized  back  to  a 
traditional  IRA.  The  IRS  and  Treasury 
note  that  a  conduit  IRA  that  is  converted 
to  a  Roth  IRA  and  subsequently 
recharacterized  back  to  a  traditional  IRA 
retains  its  status  as  a  conduit  IRA 
because  the  effect  of  the 
recharacterization  is  to  treat  the  amount 
recharacterized  as  though  it  had  been 
transferred  directly  from  the  original 
conduit  IRA  into  another  conduit  IRA. 
Commentators  also  asked  whether  a 
recharacterization  is  subject  to 
withholding.  A  recharacterization  is  not 
a  designated  distribution  under  section 
3405  and,  therefore,  is  not  subject  to 
withholding. 

The  final  regulations  also  provide 
rules  regarding  the  "reconversion"  of  an 
amount  that  has  been  transferred  from  a 
Roth  IRA  to  a  traditional  IRA  by  means 
of  a  recharacterization  after  having  been 
earlier  converted  from  a  traditional  IRA 
to  a  Roth  IRA.  After  publication  of  the 
proposed  regulations,  the  IRS  and 
Treasury  issued  Notice  98-50,  which 
provides  interim  rules  regarding  Roth 
IRA  reconversions  made  during  1998 
and  1999.  Notice  98-50  stated  that  the 
interim  rules  were  intended  to  clarify 
and  supplement  the  proposed 
regulations  and  permitted  taxpayers  to 
rely  on  those  rules  as  if  incorporated  in 
the  proposed  regulations.  Notice  98-50 
noted  that  the  IRS  and  Treasury  were 
considering  whether  the  final 
regulations  should  provide  that  a 
taxpayer  is  not  eligible  to  reconvert  an 
amount  before  the  end  of  the  taxable 
year  in  which  the  amount  was  first 
converted  (or  the  due  date  for  that 
taxable  year),  or  that  a  taxpayer  who 
transfers  a  converted  amount  back  to  a 
traditional  IRA  in  a  recharacterization 
must  wait  until  the  passage  of  a  fixed 
number  of  days  before  reconverting. 
Although  Notice  98-50  invited 
interested  parties  to  submit  comments 
on  those  approaches,  little  comment 
was  received  on  that  issue.  The  final 
regulations  provide  reconversion  rules 
for  2000  and  subsequent  years  that 
generally  differ  from  the  interim  rules  of 
Notice  98-50.  However,  for  1998  and 
1999,  the  final  regulations  continue  the 
interim  rules  of  Notice  98-50. 

Effective  January  1,  2000.  an  IRA 
owner  who  converts  an  amount  fi-om  a 
traditional  IRA  to  a  Roth  IRA  during  any 
taxable  year  and  then  transfers  that 
amount  back  to  a  traditional  IRA  by 
means  of  a  recharacterization  may  not 
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reconvert  thai  amount  from  the 
traditional  IR  \  to  a  Roth  IRA  before  the 
beginning  of  I  he  taxable  year  following 
the  taxable  ye|ar  in  which  the  amount 
was  converted  to  a  Roth  IRA  or,  if  later, 
the  end  of  the  30-day  period  beginning 
on  the  day  on  which  the  IRA  owner 
transfers  the  Amount  from  the  Roth  IRA 
back  to  a  traditional  IRA  by  means  of  a 
recharacterization.  As  under  Notice  98- 
50,  any  amou|it  previously  converted  is 
adjusted  for  subsequent  net  income  in 
determining  the  amount  subject  to  the 
limitation  on  isubsequent  reconversions. 

A  reconveriion  made  before  the  later 
of  the  beginning  of  the  next  taxable  year 
or  the  end  of  the  30-day  period  that 
begins  on  thejday  of  the 
recharacterization  is  treated  as  a  "failed 
conversion"  (a  distribution  from  the 
traditional  IRA  and  a  reguliu 
contribution  lo  the  Roth  IRA),  subject  to 
correction  thnough  a  recharacterization 
back  to  a  traditional  IRA.  For  these 
purposes,  onw  a  failed  conversion 
resulting  fror^  a  failure  to  satisfy  the 
statutory  requirements  for  a  conversion 
(e.g.,  the  SlOd.OOO  modified  adjusted 
gross  income  limit)  is  treated  as  a 
conversion  in  determining  when  an  IRA 
owner  may  make  a  reconversion.  Thus, 
an  IRA  ownei  whose  taxable  year  is  the 
calendar  year  and  who  converts  an 
amount  to  a  Foth  IRA  in  2000  and  then 
transfers  that  amount  back  to  a 
traditional  IRA  on  January  18,  2001 
because  his  of  her  adjusted  gross 
income  for  2doo  exceeds  $100,000 
cannot  reconvert  that  amount  until 
February  17,  2001  (the  first  day  after  the 
end  of  the  30-pay  period  beginning  on 
the  day  of  tha  recharacterization 
transfer)  because  the  failed  conversion 
made  in  2000|  is  treated  as  a  conversion 
for  purposes  cf  the  reconversion  rules. 
However,  if  tkat  IRA  owner 
inadvertently  attempts  to  reconvert  that 
amoimt  before  February  17,  2001,  the 
attempted  redonversion  is  not  treated  as 
a  conversion  for  purposes  of  the 
reconversion  rules  (although  it  is 
otherwise  tretted  as  a  failed 
conversion).  Therefore,  the  IRA  owner 
could  transfef  the  amount  back  to  a 
traditional  IRK  in  a  recharacterization 
and  reconvert  it  at  any  time  on  or  after 
February  17,  2001.  If  the  IRA  owmer 
does  reconvert  the  amount  on  or  after 
February  17.  feooi,  he  or  she  cannot 
reconvert  that  amount  again  until  2002. 

As  indicated  above,  the  final 
regulations  continue  the  interim  rules  of 
Notice  98-50|applicable  for  1998  and 
1999.  Therefdre,  an  IRA  owner  who 
converts  an  amount  from  a  traditional 
IRA  to  a  RotlJiRA  during  1998  and  then 
transfers  thatiamount  back  to  a 
traditional  IRA  by  means  of  a 
recharacterize  ition  may  reconvert  that 


amount  once  (but  no  more  than  once)  on 
or  after  November  1, 1998  and  on  or 
before  December  31,  1998;  the  IRA 
owner  may  also  reconvert  that  amount 
once  (but  no  more  than  once)  during 
1999.  Similarly,  an  IRA  owner  who 
converts  an  amount  from  a  traditional 
IRA  to  a  Roth  IRA  during  1999  that  has 
not  been  converted  before  and  then 
transfers  that  amount  back  to  a 
traditional  IRA  by  means  of  a 
recharacterization  may  reconvert  that 
amount  once  (but  no  more  than  once)  on 
or  before  December  31,  1999.  In  contrast 
to  the  rule  for  years  after  1999,  a  failed 
conversion  is  not  treated  as  a  conversion 
for  these  1998  and  1999  interim  rules. 

As  did  Notice  98-50,  the  final 
regulations  provide  that  a  reconversion 
made  during  1998  or  1999  for  which  the 
IRA  owner  was  not  eligible  is  deemed 
to  be  an  "excess  reconversion"  and  does 
not  change  the  IRA  owner's  taxable 
conversion  amount.  Instead,  the  excess 
reconversion  and  the  last  preceding 
recharacterization  are  not  taken  into 
account  for  purposes  of  determining  the 
IRA  owner's  taxable  conversion  amount, 
and  the  IRA  owner's  taxable  conversion 
amount  is  based  on  the  last 
reconversion  that  was  not  an  excess 
reconversion.  An  excess  reconversion  is 
otherwise  treated  as  a  valid 
reconversion.  The  final  regulations 
grandfather  conversions  and 
reconversions  made  before  November  1, 
1998. 

Distributions 

In  response  to  concerns  raised  in  the 
comments  regarding  potential  double 
taxation,  the  final  regulations  clarify 
that  a  nonqualified  distribution  from  a 
Roth  IRA  is  taxed  only  to  the  extent  that 
the  amount  of  the  distribution,  when 
added  to  all  previous  distributions 
(whether  or  not  they  were  qualified 
distributions)  and  reduced  by  the 
taxable  amount  of  such  previous 
distributions,  exceed  the  owner's 
contributions  to  all  his  or  her  Roth  IRAs. 

Commentators  also  asked  for 
clarification  regarding  whether  a 
beneficiary  may  aggregate  his  or  her 
inherited  Roth  IRAs  with  other  Roth 
IRAs  maintained  by  such  beneficiary. 
The  final  regulations  provide  that  a 
beneficiary's  inherited  Roth  IRA  may 
not  be  aggregated  with  any  other  Roth 
IRA  maintained  by  such  beneficiary 
(except  for  other  Roth  IRAs  that  the 
beneficiary  inherited  from  the  same 
decedent),  unless  the  beneficiary,  as  the 
spouse  of  the  decedent  and  sole 
beneficiary  of  the  Roth  IRA,  elects  to 
treat  the  Roth  IRA  as  his  or  her  own. 

In  addition,  commentators  also  asked 
for  clarification  regarding  whether  the  5- 
taxable  year  period  for  determining 


whether  a  distribution  is  a  qualified 
distribution  starts  over  for  subsequent 
Roth  IRA  contributions  if  the  entire 
account  balance  in  a  Roth  IRA  is 
distributed  to  the  Roth  IRA  owner 
before  he  or  she  makes  any  other  Roth 
IRA  contributions.  In  such  a  case,  the  5- 
taxable-year  period  does  not  start  over. 
However,  if  an  initial  Roth  IRA 
contribution  is  made  to  a  Roth  IRA  that 
subsequently  is  revoked  within  7  days, 
or  if  an  initial  Roth  IRA  contribution  is 
recharacterized,  the  initial  contribution 
does  not  start  the  5-year  period.  The 
final  regulations  provide  that  an  excess 
contribution  that  is  distributed  in 
accordance  with  section  408(d)(4)  does 
not  start  the  5-year  period. 

One  commentator  questioned  the  rule 
in  the  proposed  regulations  providing 
that  a  distribution  allocable  to  a 
conversion  contribution  is  treated  as 
made  first  from  the  portion  (if  any)  that 
was  includible  in  gross  income  as  a 
result  of  the  conversion.  The  IRS  and 
Treasury  note  that  this  result  is  plainly 
compelled  by  section  408A(d)(4)(B)(ii). 
Another  commentator  inquired  about 
the  treatment  of  all  conversions  as 
designated  distributions  under  section 
3405;  the  commentator  suggested  that 
conversions  effected  by  means  of 
trustee-to-trustee  transfers  should  not  be 
treated  as  designated  distributions 
subject  to  withholding.  However, 
section  408A(d)(3)  treats  all  Roth  IRA 
conversions  as  distributions  regardless 
of  how  they  are  effected. 

Reporting  Requirements 

The  final  regulations  retain  the 
reporting  rules  set  forth  in  the  proposed 
regulations. 

Effiective  Date 

The  final  regulations  are  applicable  to 
taxable  years  beginning  on  or  after 
January  1,  1998,  the  effective  date  for 
section  408A. 

Special  Analyses 

It  has  been  determined  that  the  final 
regulations  are  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  Further,  it  is  hereby 
certified,  pursuant  to  sections  603(a) 
and  605(b)  of  the  Regulatory  Flexibility 
Act,  that  the  collection  of  information  in 
these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  cost  of  the  collection  of  information 
is  insignificant  because  the  primary 
reporting  burden  is  on  the  individual 
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and  not  the  small  entity.  Therefore  the 
collection  of  information  will  not  have 
a  substantial  economic  impact. 
Therefore,  a  regulatory  flexibility 
analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  the  notice 
of  proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information:  The  principal 
author  of  the  final  regulations  is  Cathy 
A.  Vohs,  Office  of  Associate  Chief 
Counsel  (Employee  Benefits  and  Exempt 
Organizations).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  '  *  * 
S  1.408A-1  also  issued  under  26  U.S.C.  408A. 
§  1.408A-2  also  issued  under  26  U.S.C.  408A. 
§  1.408A-3  also  issued  under  26  U.S.C.  408A. 
§  1.408A-4  also  issued  under  26  U.S.C.  408A. 
§  1.408A-5  also  issued  under  26  U.S.C.  408A. 
§  1.408A-6  also  issued  under  26  U.S.C.  408A. 
§  1.408A-7  also  issued  under  26  U.S.C.  408A. 
§  1.408A-8  also  issued  under  26  U.S.C.  408A. 
§  1.408A-9  also  issued  under  26  U.S.C. 

408A.  •   *   • 

Par.  2.  Sections  1.408A-0  through 
1.408A-9  are  added  to  read  as  follows: 

§  1 .408A-0    Roth  IRAs;  table  of  contents. 

This  table  of  contents  lists  the 
regulations  relating  to  Roth  IRAs  under 
section  408A  of  the  Internal  Revenue 
Code  as  follows: 

§1.408A-l 
§1.408A-2 
§1.408A-3 
§1.408A-4 

IRAs. 
§1.408A-5 
§1.408A-6 
§1.408A-7 
§1.408A-8 


Roth  IRAs  in  general. 
Establishing  Roth  IRAs. 
Contributions  to  Roth  IRAs. 
Converting  amounts  to  Roth 

Recharacterized  contributions. 

Distributions. 

Reporting. 

Definitions. 


§1.408A-9    Effective  date. 

§  1 .408A-1    Roth  IRAs  In  general. 

This  section  sets  forth  the  followring 
questions  and  answers  that  discuss  the 
background  and  general  features  of  Roth 
IRAs: 

Q-1.  What  is  a  Roth  IRA? 

A-1.  (a)  A  Roth  IRA  is  a  new  type  of 
individual  retirement  plan  that 
individuals  can  use,  beginning  in  1998. 
Roth  IRAs  are  described  in  section 
408A,  which  was  added  by  the 
Taxpayer  Relief  Act  of  1997  (TRA  97), 
Public  Law  105-34  (111  Stat.  788). 

(b)  Roth  IRAs  are  treated  like 
traditional  IRAs  except  where  the 
Internal  Revenue  Code  specifies 
different  treatment.  For  example, 
aggregate  contributions  (other  than  by  a 
conversion  or  other  rollover)  to  all  an 
individual's  Roth  IRAs  are  not 
permitted  to  exceed  $2,000  for  a  taxable 
year.  Further,  income  earned  on  funds 
held  in  a  Roth  IRA  is  generally  not 
taxable.  Similarly,  the  rules  of  section 
408(e),  such  as  the  loss  of  exemption  of 
the  account  where  the  owner  engages  in 
a  prohibited  transaction,  apply  to  Roth 
IRAs  in  the  same  maimer  as  to 
traditional  IRAs. 

Q-2.  What  are  the  significant 
differences  between  traditional  IRAs 
and  Roth  IRAs? 

A-2.  There  are  several  significant 
differences  between  traditional  IRAs 
and  Roth  IRAs  under  the  Internal 
Revenue  Code.  For  example,  eligibility 
to  contribute  to  a  Roth  IRA  is  subject  to 
special  modified  AGI  (adjusted  gross 
income)  limits;  contributions  to  a  Roth 
IRA  are  never  deductible;  qualified 
distributions  from  a  Roth  IRA  are  not 
includible  in  gross  income;  the  required 
minimum  distribution  rules  under 
section  408(a)(6)  and  (b)(3)  (which 
generally  incorporate  the  provisions  of 
section  401(a)(9))  do  not  apply  to  a  Roth 
IRA  during  the  lifetime  of  the  ovraer; 
and  contributions  to  a  Roth  IRA  can  be 
made  after  the  owner  has  attained  age 
70V2. 

§  1.408A-2    Establishing  Roth  IRAs. 

This  section  sets  forth  the  following 
questions  and  answers  that  provide 
rules  appUcable  to  establishing  Roth 
IRAs: 

Q-1.  Who  can  establish  a  Roth  IRA? 

A-1 .  Except  as  provided  in  A-3  of 
this  section,  only  an  individual  can 
establish  a  Roth  IRA.  In  addition,  in 
order  to  be  eligible  to  contribute  to  a 
Roth  IRA  for  a  particular  year,  an 
individual  must  satisfy  certain 
compensation  requirements  and 
adjusted  gross  income  limits  (see 
§1.408A-3  A-3). 

Q-2.  How  is  a  Roth  IRA  established? 


A-2.  A  Roth  IRA  can  be  established 
with  any  bank,  insurance  company,  or 
other  person  authorized  in  accordance 
with  §  1.408-2(e)  to  serve  as  a  trustee 
with  respect  to  IRAs.  The  document 
establishing  the  Roth  IRA  must  clearly 
designate  the  IRA  as  a  Roth  IRA,  and 
this  designation  cannot  be  changed  at  a 
later  date.  Thus,  an  IRA  that  is 
designated  as  a  Roth  IRA  cannot  later  be 
treated  as  a  traditional  IRA.  However, 
see  §  1.408A^  A-1  (b)(3)  for  certain 
rules  for  converting  a  traditional  IRA  to 
a  Roth  IRA  with  the  same  trustee  by 
redesignating  the  traditional  IRA  as  a 
Roth  IRA,  and  see  §  1.408A-5  for  rules 
for  recharacterizing  certain  IRA 
contributions. 

Q-3.  Can  an  employer  or  an 
association  of  employees  establish  a 
Roth  IRA  to  hold  contributions  of 
employees  or  members? 

A-3.  Yes.  Pursuant  to  section  408(c), 
an  employer  or  an  association  of 
employees  can  establish  a  trust  to  hold 
contributions  of  employees  or  members 
made  under  a  Roth  IRA.  Each 
employee's  or  member's  account  in  the 
trust  is  treated  as  a  separate  Roth  IRA 
that  is  subject  to  the  generally 
applicable  Roth  IRA  rules.  The 
employer  or  association  of  employees 
may  do  certain  acts  otherwise  required 
by  an  individual,  for  example, 
establishing  and  designating  a  trust  as  a 
Roth  IRA. 

Q-4.  What  is  the  effect  of  a  surviving 
spouse  of  a  Roth  IRA  owner  treating  an 
IRA  as  his  or  her  own? 

A-4.  If  the  surviving  spouse  of  a  Roth 
IRA  owner  treats  a  Roth  IRA  as  his  or 
her  owTi  as  of  a  date,  the  Roth  IRA  is 
treated  from  that  date  forward  as  though 
it  were  established  for  the  benefit  of  the 
surviving  spouse  and  not  the  original 
Roth  IRA  owner.  Thus,  for  example,  the 
surviving  spouse  is  treated  as  the  Roth 
IRA  owmer  for  purposes  of  applying  the 
minimum  distribution  requirements 
under  section  408(a)(6)  and  (b)(3). 
Similarly,  the  surviving  spouse  is 
treated  as  the  Roth  IRA  owner  rather 
than  a  beneficiary  for  purposes  of 
determining  the  amount  of  any 
distribution  from  the  Roth  IRA  that  is 
includible  in  gross  income  and  whether 
the  distribution  is  subject  to  the  10- 
percent  additional  tax  under  section 
72(t). 

§  1 .408A-3    Contributions  to  Roth  IRAs. 

This  section  sets  forth  the  following 
questions  and  answers  that  provide 
rules  regarding  contributions  to  Roth 
IRAs: 

Q-1.  What  types  of  contributions  are 
permitted  to  be  made  to  a  Roth  IRA? 

A-1.  There  are  two  types  of 
contributions  that  are  permitted  to  be 
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made  to  a  F  oth  IRA:  regular 
contributions  and  qualified  rollover 
contributions  (including  conversion 
contributions).  The  term  regular 
contributions  means  contributions  other 
than  qualif  ed  rollover  contributions. 

Q-2.  Wh  jn  are  contributions 
permitted  t  j  be  made  to  a  Roth  IRA? 

A-2.  (a) '  'he  provisions  of  section 
408A  are  effective  for  taxable  years 
beginning  an  or  after  January  1, 1998. 
Thus,  the  first  taxable  year  for  which 
contributiohs  are  permitted  to  be  made 
to  a  Roth  IRA  by  an  individual  is  the 
individual's  taxable  year  beginning  in 
1998.  f 

fb)  Regain  contributions  for  a 
particular  taxable  year  must  generally  be 
contributet  by  the  due  date  (not 
including  e  xtensions)  for  filing  a 
Federal  inc  ome  tax  return  for  that 
taxable  yea-.  (See  §  1.408A-5  regarding 
recharacter  zation  of  certain 
contributions.) 

Q-3.  Whit  is  the  maximum  aggregate 
amovmt  of  i  egular  contributions  an 
individual  s  eligible  to  contribute  to  a 
Roth  IRA  fc  r  a  taxable  year? 

A-3.  (a) '  'he  maximum  aggregate 
amount  that  an  individual  is  eligible  to 
contribute  1  o  all  his  or  her  Roth  IRAs  as 
a  regular  cdntribution  for  a  taxable  year 
is  the  samejas  the  maximum  for 
traditional  |RAs:  $2,000  or,  if  less,  that 
individuals  compensation  for  the  year. 

(b)  For  R0th  IRAs,  the  maximum 
amount  described  in  paragraph  (a)  of 
this  A-3  is  phased  out  between  certain 
levels  of  modified  AGI.  For  an 
individual  who  is  not  married,  the 
dollao'  amonnt  is  phased  out  ratably 
between  mj)dified  AGI  of  $95,000  and 
$110,000;  fpr  a  married  individual  filing 
a  joint  retuln,  between  modified  AGI  of 
$150,000  a^d  $160,000;  and  for  a 
married  int^ividual  filing  separately, 
between  modified  AGI  of  $0  and 
$10,000.  F(ir  this  purpose,  a  married 
individual  who  has  lived  apart  from  his 
or  her  spouse  for  the  entire  taxable  year 
and  who  files  separately  is  treated  as  not 
married.  Uiider  section  408A(c)(3)(A),  in 
applying  tne  phase-out,  the  maximum 
amount  is  sounded  up  to  the  next  higher 
multiple  on  $10  and  is  not  reduced 
below  $20q  until  completely  phased 


idividual  makes  regular 
IS  to  both  traditional  IRAs 
^s  for  a  taxable  year,  the 
lit  for  the  Roth  IRA  is  the 


out. 

(c)Ifan 
contributi 
and  Roth 
maximum 
lesser  of — 

(1)  The  amount  described  in 
paragraph  (a)  of  this  A-3  reduced  by  the 
amount  contributed  to  traditional  IRAs 
for  the  taxable  year;  and 

(2)  The  ajrnount  described  in 
paragraph  (b)  of  this  A-3.  Employer 
contributions,  including  elective 


deferrals,  made  under  a  SEP  or  SIMPLE 
IRA  Plan  on  behalf  of  an  individual 
(including  a  self-employed  individual) 
do  not  reduce  the  amount  of  the 
individual's  maximum  regular 
contribution. 

(d)  The  rules  in  this  A-3  are 
illustrated  by  the  following  examples: 

Example  1.  In  1998,  unmarried,  calendar- 
year  taxpayer  B,  age  60,  has  modified  AGI  of 
$40,000  and  compensation  of  $5,000.  For 
1998,  B  can  contribute  a  maximum  of  $2,000 
to  a  traditional  IRA,  a  Roth  IRA  or  a 
combination  of  traditional  and  Roth  IRAs. 

Example  2.  The  facts  are  the  same  as  in 
Example  1.  However,  assume  that  B  violates 
the  maximum  regular  contribution  limit  by 
contributing  $2,000  to  a  traditional  IRA  and 
$2,000  to  a  Roth  IRA  for  1998.  The  $2,000  to 
B's  Roth  IRA  would  be  an  excess 
contribution  to  B's  Roth  IRA  for  1998  because 
an  individual's  contributions  are  applied  first 
to  a  traditional  IRA,  then  to  a  Roth  IRA. 

Example  3.  The  facts  are  the  same  as  in 
Example  1,  except  that  B's  compensation  is 
$900.  The  maximum  amount  B  can 
contribute  to  either  a  traditional  IRA  or  a 
Roth  (or  a  combination  of  the  two)  for  1998 
is  $900. 

Example  4.  In  1998,  unmarried,  calendar- 
year  taxpayer  C,  age  60,  has  modified  AGI  of 
$100,000  and  compensation  of  $5,000.  For 
1998,  C  contributes  $800  to  a  traditional  IRA 
and  $1,200  to  a  Roth  IRA.  Because  C's  $1,200 
Roth  IRA  contribution  does  not  exceed  the 
phased-out  maximum  Roth  IRA  contribution 
of  $1,340  and  because  C's  total  IRA 
contributions  do  not  exceed  $2,000,  C's  Roth 
IRA  contribution  does  not  exceed  the 
maximum  permissible  contribution. 

Q-4.  How  is  compensation  defined 
for  purposes  of  the  Roth  IRA 
contribution  limit? 

A-4.  For  purposes  of  the  contribution 
limit  described  in  A-3  of  this  section, 
an  individual's  compensation  is  the 
same  as  that  used  to  determine  the 
maximum  contribution  an  individual 
can  make  to  a  traditional  IRA.  This 
amount  is  defined  in  section  219(f)(1)  to 
include  wages,  commissions, 
professional  fees,  tips,  and  other 
amounts  received  for  personal  services, 
as  well  as  taxable  aUmony  and  separate 
maintenance  payments  received  under  a 
decree  of  divorce  or  separate 
maintenance.  Compensation  also 
includes  earned  income  as  defined  in 
section  401(c)(2),  but  does  not  include 
any  amoimt  received  as  a  pension  or 
annuity  or  as  deferred  compensation.  In 
addition,  under  section  219(c),  a 
married  individual  filing  a  joint  return 
is  permitted  to  make  an  IRA 
contribution  by  treating  his  or  her 
spouse's  higher  compensation  as  his  or 
her  own,  but  only  to  the  extent  that  the 
spouse's  compensation  is  not  being  used 
for  purposes  of  the  spouse  making  a 
contribution  to  a  Roth  IRA  or  a 


deductible  contribution  to  a  traditional 
IRA. 

Q-5.  What  is  the  significance  of 
modified  AGI  and  how  is  it  determined? 

A-5.  Modified  AGI  is  used  for 
purposes  of  the  phase-out  rules 
described  in  A-3  of  this  section  and  for 
purposes  of  the  $100,000  modified  AGI 
limitation  described  in  §  1.408A-4  A- 
2(a)  (relating  to  eligibiUty  for 
conversion).  As  defined  in  section 
408A(c)(3)(C)(i),  modified  AGI  is  the 
same  as  adjusted  gross  income  under 
section  219(g)(3)(A)  (used  to  determine 
the  amount  of  deductible  contributions 
that  can  Se  made  to  a  traditional  IRA  by 
an  individual  who  is  an  active 
participant  in  an  employer-sponsored 
retirement  plan),  except  that  any 
conversion  is  disregarded  in 
determining  modified  AGI.  For 
example,  the  deduction  for 
contributions  to  an  IRA  is  not  taken  into 
account  for  purposes  of  determining 
adjusted  gross  income  under  section  219 
and  thus  does  not  apply  in  determining 
modified  AGI  for  Rotli  IRA  purposes. 

Q-6.  Is  a  required  minimum 
distribution  fi-om  an  IRA  for  a  year 
included  in  income  for  purposes  of 
determining  modified  AGI? 

A-6.  (a)  Yes.  For  taxable  years 
beginning  before  January  1,  2005,  any 
required  minimimi  distribution  from  an 
IRA  under  section  408(a)(6)  and  (b)(3) 
(which  generally  incorporate  the 
provisions  of  section  401(a)(9))  is 
included  in  income  for  purposes  of 
determining  modified  AGI. 

(b)  For  taxable  years  beginning  after 
December  31,  2004,  and  solely  for 
purposes  of  the  $100,000  limitation 
applicable  to  conversions,  modified  AGI 
does  not  include  any  required  minimum 
distributions  fi-om  an  IRA  under  section 
408(a)(6)  and  (b)(3). 

Q-7.  Does  an  excise  tax  apply  if  an 
individual  exceeds  the  aggregate  regular 
contribution  limits  for  Roth  IRAs? 

A-7.  Yes.  Section  4973  imposes  an 
annual  6-percent  excise  tax  on  aggregate 
amoimts  contributed  to  Roth  IRAs  that 
exceed  the  maximum  contribution 
limits  described  in  A-3  of  this  section. 
Any  contribution  that  is  distributed, 
together  vtrith  net  income,  from  a  Roth 
IRA  on  or  before  the  tax  return  due  date 
(plus  extensions)  for  the  taxable  year  of 
the  contribution  is  treated  as  not 
contributed.  Net  income  described  in 
the  previous  sentence  is  includible  in 
gross  income  for  the  taxable  year  in 
which  the  contribution  is  made. 
Aggregate  excess  contributions  that  are 
not  distributed  from  a  Roth  IRA  on  or 
before  the  tax  return  due  date  (with 
extensions)  for  the  taxable  year  of  the 
contributions  are  reduced  as  a  deemed 
Roth  IRA  contribution  for  each 
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subsequent  taxable  year  to  the  extent 
that  the  Roth  IRA  owner  does  not 
actually  make  regular  IRA  contributions 
for  such  years.  Section  4973  applies 
separately  to  an  individual's  Roth  IRAs 
and  other  types  of  IRAs. 

§  1 .408A-4    Converting  amounts  to  Roth 
IRAs. 

This  section  sets  forth  the  following 
questions  and  answers  that  provide 
rules  applicable  to  Roth  IRA 
conversions: 

Q-1.  Can  an  individual  convert  an 
amount  in  his  or  her  traditional  IRA  to 
a  Roth  IRA? 

A-1.  (a)  Yes.  An  amount  in  a 
traditional  IRA  may  be  converted  to  an 
amount  in  a  Roth  IRA  if  two 
requirements  are  satisfied.  First,  the  IRA 
owner  must  satisfy  the  modified  AGI 
limitation  described  in  A-2(a)  of  this 
section  and,  if  married,  the  joint  filing 
requirement  described  in  A-2(b)  of  this 
section.  Second,  the  amount  contributed 
to  the  Roth  IRA  must  satisfy  the 
definition  of  a  quaUfied  rollover 
contribution  in  section  408A(e)  (i.e.,  it 
must  satisfy  the  requirements  for  a 
rollover  contribution  as  defined  in 
section  408(d)(3),  except  that  the  one- 
roUover-per-year  limitation  in  section 
408(d)(3)(B)  does  not  apply). 

(b)  An  amount  can  be  converted  by 
any  of  three  methods — 

(1)  An  amount  distributed  fi-om  a 
traditional  IRA  is  contributed  (rolled 
over)  to  a  Roth  IRA  within  the  60-day 
period  described  in  section 
408(d)(3)(A)(i); 

(2)  An  amount  in  a  traditional  IRA  is 
transferred  in  a  trustee-to-trustee 
transfer  from  the  trustee  of  the 
traditional  IRA  to  the  trustee  of  the  Roth 
IRA;  or 

(3)  An  amount  in  a  traditional  IRA  is 
transferred  to  a  Roth  IRA  maintained  by 
the  same  trustee.  For  purposes  of 
sections  408  and  408 A,  redesignating  a 
traditional  IRA  as  a  Roth  IRA  is  treated 
as  a  transfer  of  the  entire  account 
balance  from  a  traditional  IRA  to  a  Roth 
IRA. 

(c)  Any  converted  amount  is  treated 
as  a  distribution  from  the  traditional 
IRA  and  a  qualified  rollover 
contribution  to  the  Roth  IRA  for 
purposes  of  section  408  and  section 
408A,  even  if  the  conversion  is 
accomplished  by  means  of  a  trustee-to- 
trustee  transfer  or  a  transfer  between 
IRAs  of  the  same  trustee. 

(d)  A  transaction  that  is  treated  as  a 
failed  conversion  under  §  1.408A-5  A- 
9(a)(l]  is  not  a  conversion. 

Q-2.  What  are  the  modified  AGI 
limitation  and  joint  filing  requirements 
for  conversions? 


A-2.  (a)  An  individual  with  modified 
AGI  in  excess  of  $100,000  for  a  taxable 
year  is  not  permitted  to  convert  an 
amount  to  a  Roth  IRA  during  that 
taxable  year.  This  $100,000  Umitation 
applies  to  the  taxable  year  that  the  funds 
are  paid  from  the  traditional  IRA,  rather 
than  the  year  they  are  contributed  to  the 
Roth  IRA. 

(b)  If  the  individual  is  married,  he  or 
she  is  permitted  to  convert  an  amount 
to  a  Roth  IRA  during  a  taxable  year  only 
if  the  individual  and  the  individual's 
spouse  file  a  joint  return  for  the  taxable 
year  that  the  funds  are  paid  from  the 
traditional  IRA.  In  this  case,  the 
modified  AGI  subject  to  the  $100,000 
limit  is  the  modified  AGI  derived  from 
the  joint  return  using  the  couple's 
combined  income.  The  only  exception 
to  this  joint  filing  requirement  is  for  an 
individual  who  has  lived  apart  from  his 
or  her  spouse  for  the  entire  taxable  year. 
If  the  married  individual  has  lived  apart 
from  his  or  her  spouse  for  the  entire 
taxable  year,  then  such  individual  can 
treat  himself  or  herself  as  not  married 
for  purposes  of  this  paragraph,  file  a 
separate  return  and  be  subject  to  the 
$100,000  limit  on  his  or  her  separate 
modified  AGI.  In  all  other  cases,  a 
married  individual  filing  a  separate 
return  is  not  permitted  to  convert  an 
amount  to  a  Roth  IRA,  regardless  of  the 
individual's  modified  AGI. 

Q-3.  Is  a  remedy  available  to  an 
individual  who  makes  a  failed 
conversion? 

A-3.  (a)  Yes.  See  §  1.408A-5  for  rules 
permitting  a  failed  conversion  amount 
to  be  recharacterized  as  a  contribution 
to  a  traditional  IRA.  If  the  requirements 
in  §  1.408A-5  are  satisfied,  the  failed 
conversion  amount  will  be  treated  as 
having  been  contributed  to  the 
traditional  IRA  and  not  to  the  Roth  IRA. 

(b)  If  the  contribution  is  not 
recharacterized  in  accordance  with 
§  1.408A-5,  the  contribution  will  be 
treated  as  a  regular  contribution  to  the 
Roth  IRA  and,  thus,  an  excess 
contribution  subject  to  the  excise  tax 
under  section  4973  to  the  extent  that  it 
exceeds  the  individual's  regular 
contribution  limit.  This  is  the  result 
regardless  of  which  of  the  three  methods 
described  in  A-l(b)  of  this  section 
applies  to  this  transaction.  Additionally, 
the  distribution  from  the  traditional  IRA 
wrill  not  be  eligible  for  the  4-year  spread 
and  will  be  subject  to  the  additional  tax 
under  section  72(t)  (unless  an  exception 
under  that  section  applies). 

Q-4.  Do  any  special  rules  apply  to  a 
conversion  of  an  amount  in  an 
individual's  SEP  IRA  or  SIMPLE  IRA  to 
a  Roth  IRA? 

A-4.  (a)  An  amoimt  in  an  individual's 
SEP  IRA  can  be  converted  to  a  Roth  IRA 


on  the  same  terms  as  an  amount  in  any 
other  traditional  IRA. 

(b)  An  amount  in  an  individual's 
SIMPLE  IRA  can  be  converted  to  a  Roth 
IRA  on  the  same  terms  as  a  conversion 
from  a  traditional  IRA,  except  that  an 
amount  distributed  from  a  SIMPLE  IRA 
during  the  2-year  period  described  in 
section  72(t)(6),  which  begins  on  the 
date  that  the  individual  first 
participated  in  any  SIMPLE  IRA  Plan 
maintained  by  the  individual's 
employer,  cannot  be  converted  to  a  Roth 
IRA.  Pursuant  to  section  408(d)(3)(G),  a 
distribution  of  an  amount  from  an 
individual's  SIMPLE  IRA  during  this  2- 
year  period  is  not  eligible  to  be  rolled 
over  into  an  IRA  that  is  not  a  SIMPLE 
IRA  and  thus  cannot  be  a  qualified 
rollover  contribution.  This  2-year  period 
of  section  408(d)(3)(G)  applies 
separately  to  the  contributions  of  each 
of  an  individual's  employers 
maintaining  a  SIMPLE  IRA  Plan. 

(c)  Once  an  amount  in  a  SEP  IRA  or 
SIMPLE  IRA  has  been  converted  to  a 
Roth  IRA,  it  is  treated  as  a  contribution 
to  a  Roth  IRA  for  all  purposes.  Future 
contributions  under  the  SEP  or  under 
the  SIMPLE  IRA  Plan  may  not  be  made 
to  the  Roth  IRA. 

Q-5.  Can  amounts  in  other  kinds  of 
retirement  plans  be  converted  to  a  Roth 
IRA? 

A-5.  No.  Only  amounts  in  another 
IRA  can  be  converted  to  a  Roth  IRA.  For 
example,  amounts  in  a  qualified  plan  or 
annuity  plan  described  in  section  401(a) 
or  403(a)  cannot  be  converted  directly  to 
a  Roth  IRA.  Also,  amounts  held  in  an 
annuity  contract  or  account  described  in 
section  403(b)  cannot  be  converted 
directly  to  a  Roth  IRA. 

Q-6.  Can  an  individual  who  has 
attained  at  least  age  7OV2  by  the  end  of 
a  calendar  year  convert  an  amount 
distributed  from  a  traditional  IRA 
during  that  year  to  a  Roth  IRA  before 
receiving  his  or  her  required  minimum 
distribution  with  respect  to  the 
traditional  IRA  for  the  year  of  the 
conversion? 

A-6.  (a)  No.  In  order  to  be  eligible  for 
a  conversion,  an  amount  first  must  be 
eligible  to  be  rolled  over.  Section 
408(d)(3)  prohibits  the  rollover  of  a 
required  minimum  distribution.  If  a 
minimum  distribution  is  required  for  a 
year  with  respect  to  an  IRA,  the  first 
dollars  distributed  during  that  year  are 
treated  as  consisting  of  the  required 
minimum  distribution  until  an  amount 
equal  to  the  required  minimum 
distribution  for  that  year  has  been 
distributed. 

(b)  As  provided  in  A-l(c)  of  this 
section,  any  amount  converted  is  treated 
as  a  distribution  from  a  traditional  IRA 
and  a  rollover  contribution  to  a  Roth 
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IRA  and  nof  as  a  trustee-to-trustee 
transfer  for  burposes  of  section  408  and 
section  408A-  Thus,  in  a  year  for  which 
a  minimum  distribution  is  required 
(including  the  calendar  year  in  which 
the  individual  attains  age  7OV2),  an 
individual  Aiay  not  convert  the  assets  of 
an  IRA  (or  ^y  portion  of  those  assets) 
to  a  Roth  IR^  to  the  extent  that  the 
required  mihimum  distribution  for  the 
traditional  |RA  for  the  year  has  not  been 
distributed. 

(c)  If  a  required  minimum  distribution 
is  contributed  to  a  Roth  IRA.  it  is  treated 
as  having  b^n  distributed,  subject  to 
the  normal  rules  under  section  408(d)(1) 
and  (2),  and  then  contributed  as  a 
regular  contribution  to  a  Roth  IRA.  The 
amount  of  the  required  minimum 
distribution  is  not  a  conversion 
contribution. 

Q-7.  What  are  the  tax  consequences 
when  an  amount  is  converted  to  a  Roth 
IRA?  J 

A-7.  (a)  Any  amount  that  is  converted 
to  a  Roth  IRA  is  includible  in  gross 
income  as  a  distribution  according  to 
the  rules  of  section  408(d)(1)  and  (2)  for 
the  taxable  year  in  which  the  amoimt  is 
distributed  0r  transferred  from  the 
traditional  iRA.  Thus,  any  portion  of  the 
distribution!  °^  transfer  that  is  treated  as 
a  return  of  Hasis  under  section  408(d)(1) 
and  (2)  is  n^t  includible  in  gross  income 
as  a  result  ojf  the  conversion. 

(b)  The  19- percent  additional  tax 
under  secti(>n  72(t)  generally  does  not 
apply  to  th^  taxable  conversion  amount. 
But  see  §  l.io8A-6  A-5  for 
circumstances  under  which  the  taxable 
conversion  amount  would  be  subject  to 
the  additioiial  tax  under  section  72(t). 

(c)  Pursuant  to  section  408A(e),  a 
conversion  ^s  not  treated  as  a  rollover 
for  purpose^  of  the  one-rollover-per-year 
rule  of  section  408(d)(3)(B). 

Q-8.  Is  thiere  an  exception  to  the 
income-inclusion  rule  described  in  A-7 
of  this  sectipn  for  1998  conversions? 

A-8.  YesJ  In  the  case  of  a  distribution 
(including  a  trustee-to-trustee  transfer) 
from  a  traditional  IRA  on  or  before 
December  3(1, 1998,  that  is  converted  to 
a  Roth  IRA.jinstead  of  having  the  entire 
taxable  conversion  amount  includible  in 
income  in  1^998,  an  individual  includes 
in  gross  income  for  1998  only  one 
quarter  of  tiat  amount  and  one  quarter    , 
of  that  amo^t  for  each  of  the  next  3 
years.  This  4-year  spread  also  applies  if 
the  conversion  amount  was  distributed 
in  1998  and  contributed  to  the  Roth  IRA 
within  the  (  O-day  period  described  in 
section  408  d)(3)(A)(i).  but  after 
December  31, 1998.  However,  see 
§  1.408A-6  A-6  for  special  rules 
requiring  acceleration  of  inclusion  if  an 
amount  subject  to  the  4-year  spread  is 


distributed  from  the  Roth  IRA  before 
2001. 

Q-9.  Is  the  taxable  conversion  amount 
included  in  income  for  all  purposes? 

A-9.  Except  as  provided  oelow,  any 
taxable  conversion  amount  includible  in 
gross  income  for  a  year  as  a  result  of  the 
conversion  (regardless  of  whether  the 
individual  is  using  a  4-year  spread)  is 
included  in  income  for  all  purposes. 
Thus,  for  example,  it  is  counted  for 
purposes  of  determining  the  taxable 
portion  of  social  security  payments 
under  section  86  and  for  purposes  of 
determining  the  phase-out  of  the 
$25,000  exemption  under  section  469(i) 
relating  to  the  disallowance  of  passive 
activity  losses  from  rental  real  estate 
activities.  However,  as  provided  in 
§  1.408A-3  A-5,  the  taxable  conversion 
amount  (and  any  resulting  change  in 
other  elements  of  adjusted  gross 
income)  is  disregarded  for  purposes  of 
determining  modified  AGI  for  section 
408A. 

Q-10.  Can  an  individual  who  makes 
a  1998  conversion  elect  not  to  have  the 
4-year  spread  apply  and  instead  have 
the  full  taxable  conversion  amount 
includible  in  gross  income  for  1998? 

A-10.  Yes.  Instead  of  having  the 
taxable  conversion  amount  for  a  1998 
conversion  included  over  4  years  as 
provided  imder  A-8  of  this  section,  an 
individual  can  elect  to  include  the  full 
taxable  conversion  amoimt  in  income 
for  1998.  The  election  is  made  on  Form 
8606  and  cannot  be  made  or  changed 
after  the  due  date  (including  extensions) 
for  filing  the  1998  Federal  income  tax 
return. 

Q-11.  What  happens  when  an 
individual  who  is  using  the  4-year 
spread  dies,  files  separately,  or  divorces 
before  the  full  taxable  conversion 
amount  has  been  included  in  gross 
income? 

A-11.  (a)  If  an  individual  who  is 
using  the  4-year  spread  described  in  A- 
8  of  this  section  dies  before  the  full 
taxable  conversion  amount  has  been 
included  in  gross  income,  then  the 
remainder  must  be  included  in  the 
individual's  gross  income  for  the  taxable 
year  that  includes  the  date  of  death. 

(b)  However,  if  the  sole  beneficiary  of 
all  the  decedent's  Roth  IRAs  is  the 
decedent's  spouse,  then  the  spouse  can 
elect  to  continue  the  4-year  spread. 
Thus,  the  spouse  can  elect  to  include  in 
gross  income  the  same  amount  that  the 
decedent  would  have  included  in  each 
of  the  remaining  years  of  the  4-year 
period.  Where  the  spouse  makes  such 
an  election,  the  amount  includible 
imder  the  4-year  spread  for  the  taxable 
year  that  includes  the  date  of  the 
decedent  s  death  remains  includible  in 
the  decedent's  gross  income  and  is 


reported  on  the  decedent's  final  Federal 
income  tax  return.  The  election  is  made 
on  either  Form  8606  or  Form  1040,  in 
accordance  with  the  instructions  to  the 
applicable  form,  for  the  taxable  year  that 
includes  the  decedent's  date  of  death 
and  cannot  be  changed  after  the  due 
date  (including  extensions)  for  filing  the 
Federal  income  Xax  return  for  the 
spouse's  taxable  year  that  includes  the 
decedent's  date  of  death. 

(c)  If  a  Roth  IRA  owner  who  is  using 
the  4-year  spread  and  who  was  married 
in  1998  subsequently  files  separately  or 
divorces  before  the  frill  taxable 
conversion  amount  has  been  included 
in  gross  income,  the  remainder  of  the 
taxable  conversion  amount  must  be 
included  in  the  Roth  IRA  owner's  gross 
income  over  the  remaining  years  in  the 
4-year  period  (unless  accelerated 
because  of  distribution  or  death). 

Q-12.  Can  an  individual  convert  a 
traditional  IRA  to  a  Roth  IRA  if  he  or 
she  is  receiving  substantially  equal 
periodic  payments  within  the  meaning 
of  section  72(t)(2)(A)(iv)  from  that 
traditional  IRA? 

A-12.  Yes.  Not  only  is  the  conversion 
amount  itself  not  subject  to  the  early 
distribution  tax  under  section  72(t),  but 
the  conversion  amoimt  is  also  not 
treated  as  a  distribution  for  purposes  of 
determining  whether  a  modification 
within  the  meaning  of  section 
72(t)(4)(A)  has  occurred.  Distributions 
from  the  Roth  IRA  that  are  part  of  the 
original  series  of  substantially  equal 
periodic  payments  will  be  nonqualified 
distributions  from  the  Roth  IRA  until 
they  meet  the  requirements  for  being  a 
qualified  distribution,  described  in 
§  1.408 A-6  A-l(b).  The  additional  10- 
percent  tax  under  section  72(t)  will  not 
apply  to  the  extent  that  these 
nonqualified  distributions  are  part  of  a 
series  of  substantially  equal  periodic 
payments.  Nevertheless,  to  the  extent 
that  such  distributions  are  allocable  to 
a  1998  conversion  contribution  with 
respect  to  which  the  4-year  spread  for 
the  resultant  income  inclusion  applies 
(see  A-8  of  this  section)  and  are 
received  during  1998,  1999,  or  2000,  the 
special  acceleration  rules  of  §  1.408A-6 
A-6  apply.  However,  if  the  original 
series  of  substantially  equal  periodic 
payments  does  not  continue  to  be 
distributed  in  substantially  equal 
periodic  payments  from  the  Roth  IRA 
after  the  conversion,  the  series  of 
payments  will  have  been  modified  and, 
if  this  modification  occurs  within  5 
years  of  the  first  payment  or  prior  to  the 
individual  becoming  disabled  or 
attaining  age  59  V2,  the  taxpayer  will  be 
subject  to  the  recapture  tax  of  section 
72(t){4)(A). 
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Q-13.  Can  a  1997  distribution  from  a 
traditional  IRA  be  converted  to  a  Roth 
IRA  in  1998? 

A-13.  No.  An  amount  distributed 
from  a  traditional  IRA  in  1997  that  is 
contributed  to  a  Roth  IRA  in  1998 
would  not  be  a  conversion  contribution. 
See  A-3  of  this  section  regarding  the 
remedy  for  a  failed  conversion. 

§  1 .408A-6    Recharacterized  contributions. 

This  section  sets  forth  the  following 
questions  and  answers  that  provide 
rules  regarding  recharacterizing  IRA 
contributions: 

Q-1.  Can  an  IRA  owner  recharacterize 
certain  contributions  (i.e.,  treat  a 
contribution  made  to  one  type  of  IRA  as 
made  to  a  different  type  of  IRA)  for  a 
taxable  year? 

A-1.  (a)  Yes.  In  accordance  with 
section  408A(d)(6),  except  as  otherwise 
provided  in  this  section,  if  an  individual 
makes  a  contribution  to  an  IRA  (the 
FIRST  IRA)  for  a  taxable  year  and  then 
transfers  the  contribution  (or  a  portion 
of  the  contribution)  in  a  trustee-to- 
trustee  transfer  from  the  trustee  of  the 
FIRST  IRA  to  the  trustee  of  another  IRA 
(the  SECOND  IRA),  the  individual  can 
elect  to  treat  the  contribution  as  having 
been  made  to  the  SECOND  IRA,  instead 
of  to  the  FIRST  IRA,  for  Federal  tax 
purposes.  A  transfer  between  the  FIRST 
IRA  and  the  SECOND  IRA  will  not  fail 
to  be  a  trustee-to-trustee  transfer  merely 
because  both  IRAs  are  maintained  by 
the  same  trustee.  For  purposes  of 
section  408A(d)(6),  redesignating  the 
FIRST  IRA  as  the  SECOND  IRA  will  be 
treated  as  a  transfer  of  the  entire  account 
balance  from  the  FIRST  IRA  to  the 
SECOND  IRA. 

(b)  This  recharacterization  election 
can  be  made  only  if  the  trustee-to- 
trustee  transfer  from  the  FIRST  IRA  to 
the  SECOND  IRA  is  made  on  or  before 
the  due  date  (including  extensions)  for 
filing  the  individual's  Federal  income 
tax  return  for  the  taxable  year  for  which 
the  contribution  was  made  to  the  FIRST 
IRA.  For  purposes  of  this  section,  a 
conversion  that  is  accomplished 
through  a  rollover  of  a  distribution  from 
a  traditional  IRA  in  a  taxable  year  that, 
60  days  after  the  distribution  (as 
described  in  section  408(d)(3)(A)(i)),  is 
contributed  to  a  Roth  IRA  in  the  next 
taxable  year  is  treated  as  a  contribution 
for  the  earlier  taxable  year. 

Q-2.  What  is  the  proper  treatment  of 
the  net  income  attributable  to  the 
amount  of  a  contribution  that  is  being 
recharacterized? 

A-2.  (a)  The  net  income  attributable 
to  the  amount  of  a  contribution  that  is 
being  recharacterized  must  be 
transferred  to  the  SECOND  IRA  along 
with  the  contribution. 


(b)  If  the  amount  of  the  contribution 
being  recharacterized  was  contributed  to 
a  separate  IRA  and  no  distributions  or 
additional  contributions  have  been 
made  from  or  to  that  IRA  at  any  time, 
then  the  contribution  is  recharacterized 
by  the  trustee  of  the  FIRST  IRA 
transferring  the  entire  account  balance 
of  the  FIRST  IRA  to  the  trustee  of  the 
SECOND  IRA.  In  this  case,  the  net 
income  (or  loss)  attributable  to  the 
contribution  being  recharacterized  is  the 
difference  between  the  amount  of  the 
original  contribution  and  the  amount 
transferred. 

(c)  If  paragraph  (b)  of  this  A-2  does 
not  apply,  then  the  net  income 
attributable  to  the  amount  of  a 
contribution  is  calculated  in  the  manner 
prescribed  by  §  1.408-4(c)(2)(ii) 
(disregarding  the  parenthetical  clause  in 
§1.408^(c)(2)(iii)). 

Q-3.  What  is  the  effect  of 
recharacterizing  a  contribution  made  to 
the  FIRST  IRA  as  a  contribution  made 
to  the  SECOND  IRA? 

A-3.  The  contribution  that  is  being 
recharacterized  as  a  contribution  to  the 
SECOND  IRA  is  treated  as  having  been 
originally  contributed  to  the  SECOND 
IRA  on  the  same  date  and  (in  the  case 
of  a  regular  contribution)  for  the  same 
taxable  year  that  the  contribution  was 
made  to  the  FIRST  IRA.  Thus,  for 
example,  no  deduction  would  be 
allowed  for  a  contribution  to  the  FIRST 
IRA,  and  any  net  income  transferred 
with  the  recharacterized  contribution  is 
treated  as  earned  in  the  SECOND  IRA, 
and  not  the  FIRST  IRA. 

Q-4.  Can  an  amount  contributed  to  an 
IRA  in  a  tax-free  transfer  be 
recharacterized  under  A-1  of  this 
section? 

A— 4.  No.  If  an  amount  is  contributed 
to  the  FIRST  IRA  in  a  tax-free  transfer, 
the  amount  cannot  be  recharacterized  as 
a  contribution  to  the  SECOND  IRA 
under  A-1  of  this  section.  However,  if 
an  amount  is  erroneously  rolled  over  or 
transferred  from  a  traditional  IRA  to  a 
SIMPLE  IRA,  the  contribution  can 
subsequently  be  recharacterized  as  a 
contribution  to  another  traditional  IRA. 

Q-5.  Can  an  amount  contributed  by 
an  employer  under  a  SIMPLE  IRA  Plan 
or  a  SEP  be  recharacterized  under  A-1 
of  this  section? 

A-5.  No.  Employer  contributions 
(including  elective  deferrals)  under  a 
SIMPLE  IRA  Plan  or  a  SEP  cannot  be 
recharacterized  as  contributions  to 
another  IRA  under  A-1  of  this  section. 
However,  an  amount  converted  from  a 
SEP  IRA  or  SIMPLE  IRA  to  a  Roth  IRA 
may  be  recharacterized  under  A-1  of 
this  section  as  a  contribution  to  a  SEP 
IRA  or  SIMPLE  IRA,  including  the 
original  SEP  IRA  or  SIMPLE  IRA. 


Q-6.  How  does  a  taxpayer  make  the 
election  to  recharacterize  a  contribution 
to  an  IRA  for  a  taxable  year? 

A-6.  (a)  An  individual  makes  the 
election  described  in  this  section  by 
notifying,  on  or  before  the  date  of  the 
transfer,  both  the  trustee  of  the  FIRST 
IRA  and  die  trustee  of  the  SECOND  IRA, 
that  the  individual  has  elected  to  treat 
the  contribution  as  having  been  made  to 
the  SECOND  IRA,  instead  of  the  FIRST 
IRA,  for  Federal  tax  purposes.  The 
notification  of  the  election  must  include 
the  following  information:  the  type  and 
amoimt  of  the  contribution  to  the  FIRST 
IRA  that  is  to  be  recharacterized;  the 
date  on  which  the  contribution  was 
made  to  the  FIRST  IRA  and  the  year  for 
which  it  was  made;  a  direction  to  the 
trustee  of  the  FIRST  IRA  to  transfer,  in 
a  trustee-to-trustee  transfer,  the  amount 
of  the  contribution  and  net  income 
allocable  to  the  contribution  to  the 
trustee  of  the  SECOND  IRA;  and  the 
name  of  the  trustee  of  the  FIRST  IRA 
and  the  trustee  of  the  SECOND  IRA  and 
any  additional  information  needed  to 
make  the  transfer. 

(b)  The  election  and  the  trustee-to- 
trustee  transfer  must  occur  on  or  before 
the  due  date  (including  extensions)  for 
filing  the  individual's  Federal  income 
tax  return  for  the  taxable  year  for  which 
the  recharacterized  contribution  was 
made  to  the  FIRST  IRA,  and  the  election 
caimot  be  revoked  after  the  transfer.  An 
individual  who  makes  this  election 
must  report  the  recharacterization,  and 
must  treat  the  contribution  as  having 
been  made  to  the  SECOND  IRA.  instead 
of  the  FIRST  IRA,  on  the  individual's 
Federal  income  tax  return  for  the 
taxable  year  described  in  the  preceding 
sentence  in  accordance  with  the 
applicable  Federal  tax  forms  and 
instructions. 

(c)  The  election  to  recharacterize  a 
contribution  described  in  this  A-6  may 
be  made  on  behalf  of  a  deceased  IRA 
owner  by  his  or  her  executor, 
administrator,  or  other  person 
responsible  for  filing  the  final  Federal 
income  tax  retiun  of  the  decedent  under 
section  6012(b)(1). 

Q-7.  If  an  amount  is  initially 
contributed  to  an  IRA  for  a  taxable  year, 
then  is  moved  (with  net  income 
attributable  to  the  contribution)  in  a  tax- 
free  transfer  to  another  IRA  (the  FIRST 
IRA  for  purposes  of  A-1  of  this  section), 
can  the  tax-free  transfer  be  disregarded, 
so  that  the  initial  contribution  that  is 
transferred  from  the  FIRST  IRA  to  the 
SECOND  IRA  is  treated  as  a 
recharacterization  of  that  initial 
contribution? 

A-7.  Yes.  In  applying  section 
408A(d)(6),  tax-free  transfers  between 
IRAs  are  disregarded.  Thus,  if  a 
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contributicti  to  an  IRA  for  a  year  is 
followed  by  one  or  more  tax-free 
transfers  between  IRAs  prior  to  the 
recharacteiization,  then  for  purposes  of 
section  40aA(d)(6),  the  contribution  is 
treated  as  i^  it  remained  in  the  initial 
IRA.  Conseiquently,  an  individual  may 
elect  to  recharacterize  an  initial 
contributic^  made  to  the  initial  IRA  that 
was  involved  in  a  series  of  tax-free 
transfers  by  making  a  trustee-to-trustee 
transfer  fro^n  the  last  IRA  in  the  series 
to  the  SECOND  IRA.  In  this  case  the 
contributioti  to  the  SECOND  IRA  is 
treated  as  liiade  on  the  same  date  (and 
for  the  sam|e  taxable  year)  as  the  date  the 
contributicfei  being  recharacterized  was 
made  to  the  initial  IRA. 

Q-8.  If  a  contribution  is 
recharacteif  zed,  is  the  recharacterization 
treated  as  ai  rollover  for  purposes  of  the 
one-rollovar-per-year  limitation  of 
section  40a(d)(3)(B)? 

A-a.  No,  recharacterizing  a 
contribution  under  A-1  of  this  section 
is  never  treated  as  a  rollover  for 
purposes  oi  the  one-roUover-per-year 
limitation  of  section  408(d)(3)(B),  even 
if  the  contribution  would  have  been 
treated  as  a  rollover  contribution  by  the 
SECOND  IRA  if  it  had  been  made 
directly  to  the  SECOND  IRA,  rather  than 
as  a  result  ( )f  a  recharacterization  of  a 
contribution  to  the  FIRST  IRA. 

Q-9.  If  ail  IRA  owner  converts  an 
amount  froin  a  traditional  IRA  to  a  Roth 
IRA  and  then  transfers  that  amount  back 
to  a  traditional  IRA  in  a 
recharactenization,  may  the  IRA  owner 
subsequently  reconvert  that  amount 
from  the  traditional  IRA  to  a  Roth  IRA? 

A-9.  (a)(k)  Except  as  otherwise 
provided  ia  paragraph  (b)  of  this  A-9, 
an  IRA  owper  who  converts  an  amount 
from  a  traditional  IRA  to  a  Roth  IRA 


during  any 


taxable  year  and  then 


transfers  th  at  amount  back  to  a 
traditional  IRA  by  means  of  a 
recharactei  ization  may  not  reconvert 
that  amour  t  from  the  traditional  IRA  to 
a  Roth  IRA  before  the  beginning  of  the 
taxable  yea  r  following  the  taxable  year 
in  which  tl  le  amount  was  converted  to 
a  Roth  IRA  or,  if  later,  the  end  of  the  30- 
day  period  beginning  on  the  day  on 
which  the  RA  owner  transfers  the 
amount  frc  m  the  Roth  IRA  back  to  a 
traditional  IRA  by  means  of  a 
recharacteiization  (regardless  of 
whether  th  b  recharacterization  occurs 
during  the  taxable  year  in  which  the 
amount  w£  s  converted  to  a  Roth  IRA  or 
the  following  taxable  year).  Thus,  any 
attempted  "econversion  of  an  amount 
prior  to  th«  time  permitted  under  this 
paragraph  a)(l)  is  a  failed  conversion  of 
that  amouiit.  However,  see  §  1.408A-4 
A-3  for  a  r  smedy  available  to  an 


individual  who  makes  a  failed 
conversion. 

(2)  For  purposes  of  paragraph  (a)(1)  of 
this  A-9,  a  failed  conversion  of  an 
amoimt  resulting  from  a  failure  to 
satisfy  the  requirements  of  §  1.408A— 4 
A-l(a)  is  treated  as  a  conversion  in 
determining  whether  an  IRA  owner  has 
previously  converted  that  amount. 

(b)(1)  Aji  IRA  owner  who  converts  an 
amount  from  a  traditional  IRA  to  a  Roth 
IRA  during  taxable  year  1998  and  then 
transfers  that  amount  back  to  a 
traditional  IRA  by  means  of  a 
recharacterization  may  reconvert  that 
amount  once  (but  no  more  than  once)  on 
or  after  November  1, 1998  and  on  or 
before  December  31,  1998;  the  IRA 
owner  may  also  reconvert  that  amount 
once  (but  no  more  than  once)  during 
1999.  The  rule  set  forth  in  the  preceding 
sentence  applies  without  regard  to 
whether  the  IRA  owner's  initial 
conversion  or  recharacterization  of  the 
amount  occurred  before,  on,  or  after 
NovMnber  1, 1998.  An  IRA  owner  who 
converts  an  amount  from  a  traditional 
IRA  to  a  Roth  IRA  during  taxable  year 
1999  that  has  not  been  converted 
previously  and  then  transfers  that 
amount  back  to  a  traditional  IRA  by 
means  of  a  recharacterization  may 
reconvert  that  amoiuit  once  (but  no 
more  than  once)  on  or  before  December 
31,  1999.  For  purposes  of  this  paragraph 
(b)(1),  a  failed  conversion  of  an  amount 
resulting  from  a  failure  to  satisfy  the 
requirements  of  §  1.408 A— 4  A-1  (a)  is 
not  treated  as  a  conversion  in 
determining  whether  an  IRA  owner  has 
previously  converted  that  amount. 

(2)  A  reconversion  by  an  IRA  owner 
during  1998  or  1999  for  which  the  IRA 
owner  is  not  eUgible  under  paragraph 
(b)(1)  of  this  A-9  will  be  deemed  an 
excess  reconversion  (rather  than  a  failed 
conversion)  and  will  not  change  the  IRA 
owner's  taxable  conversion  amount. 
Instead,  the  excess  reconversion  and  the 
last  preceding  recharacterization  will 
not  be  taken  into  account  for  purposes 
of  determining  the  IRA  owner's  taxable 
conversion  amount,  and  the  IRA 
owner's  taxable  conversion  amoimt  will 
be  based  on  the  last  reconversion  that 
was  not  an  excess  reconversion  (unless, 
after  the  excess  reconversion,  the 
amount  is  transferred  back  to  a 
traditional  IRA  by  means  of  a 
recharacterization).  An  excess 
reconversion  will  otherwise  be  treated 
as  a  valid  reconversion. 

(3)  For  purposes  of  this  paragraph  (b), 
any  reconversion  that  an  IRA  owner 
made  before  November  1, 1998  will  not 
be  treated  as  an  excess  reconversion  and 
will  not  be  taken  into  account  in 
determining  whether  any  later 
reconversion  is  an  excess  reconversion. 


(c)  In  determining  the  portion  of  any 
amount  held  in  a  Roth  IRA  or  a 
traditional  IRA  that  an  IRA  owner  may 
not  reconvert  imder  this  A-9,  any 
amount  previously  converted  (or 
reconverted)  is  adjusted  for  subsequent 
net  income  thereon. 

Q-10.  Are  there  examples  to  illustrate 
the  rules  in  this  section? 

A-10.  The  rules  in  this  section  are 
illustrated  by  the  following  examples: 

Example  1.  In  1998,  Individual  C  converts 
the  entire  amount  in  his  traditional  IRA  to  a 
Roth  IRA.  Individual  C  thereafter  determines 
that  bis  modified  AGI  for  1998  exceeded 
$100,000  so  that  he  was  ineligible  to  have 
made  a  conversion  in  that  year.  Accordingly, 
prior  to  the  due  date  (plus  extensions]  for 
filing  the  individual's  Federal  income  tax 
return  for  1998,  he  decides  to  recharacterize 
the  conversion  contribution.  He  instructs  the 
trustee  of  the  Roth  IRA  (FIRST  IRA)  to 
transfer  in  a  trustee-to-trustee  transfer  the 
amount  of  the  contribution,  plus  net  income, 
to  the  trustee  of  a  new  traditional  IRA 
(SECOND  IRA).  The  individual  notifies  the 
trustee  of  the  FIRST  IRA  and  the  trustee  of 
the  SECOND  IRA  that  he  is  recharacterizing 
his  IRA  contribution  (and  provides  the  other 
information  described  in  A-6  of  this  section). 
On  the  individual's  Federal  income  tax 
return  for  1998,  he  treats  the  original  amount 
of  the  conversion  as  having  been  contributed 
to  the  SECOND  IRA  and  not  the  Roth  IRA. 
As  a  result,  for  Federal  tax  purposes,  the 
contribution  is  treated  as  having  been  made 
to  the  SECOND  IRA  and  not  to  the  Roth  IRA. 
The  result  would  be  the  same  if  the 
conversion  amount  had  been  transferred  in  a 
tax-free  transfer  to  another  Roth  IRA  prior  to 
the  recharacterization. 

Example  2.  In  1998,  an  individual  makes 
a  $2,000  regular  contribution  for  1998  to  his 
traditional  IRA  (FIRST  IRA).  Prior  to  the  due 
date  (plus  extensions)  for  Tiling  the 
individual's  Federal  income  tax  return  for 
1998,  he  decides  that  he  would  prefer  to 
contribute  to  a  Roth  IRA  instead.  The 
individual  instructs  the  trustee  of  the  FIRST 
IRA  to  transfer  in  a  trustee-to-trustee  transfer 
the  amount  of  the  contribution,  plus 
attributable  net  income,  to  the  trustee  of  a 
Roth  IRA  (SECOND  IRA).  The  individual 
notifies  the  trustee  of  the  FIRST  IRA  and  the 
trustee  of  the  SECOND  IRA  that  he  is 
recharacterizing  his  $2,000  contribution  for 
1998  (and  provides  the  other  information 
described  in  A-6  of  this  section).  On  the 
individual's  Federal  income  tax  return  for 
1998.  he  treats  the  $2,000  as  having  been 
contributed  to  the  Roth  IRA  for  1998  and  not 
to  the  traditional  IRA.  As  a  result,  for  Federal 
tax  purposes,  the  contribution  is  treated  as 
having  been  made  to  the  Roth  IRA  for  1998 
and  not  to  the  traditional  IRA.  The  result 
would  be  the  same  if  the  conversion  amount 
had  been  transferred  in  a  tax-free  transfer  to 
another  traditional  IRA  prior  to  the 
recharacterization. 

Example  3.  The  facts  are  the  same  as  in 
Example  2,  except  that  the  $2,000  regular 
contribution  is  initially  made  to  a  Roth  IRA 
and  the  recharacterizing  transfer  is  made  to 
a  traditional  IRA.  On  the  individual's  Federal 
income  tax  return  for  1998.  he  treats  the 
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S2,000  as  having  been  contributed  to  the 
traditional  IRA  for  1998  and  not  the  Roth 
IRA.  As  a  result,  for  Federal  tax  purposes,  the 
contribution  is  treated  as  having  been  made 
to  the  traditional  IRA  for  1998  and  not  the 
Roth  IRA.  The  result  would  be  the  same  if 
the  contribution  had  been  transferred  in  a 
tav-free  transfer  to  another  Roth  IRA  prior  to 
the  recharacterization,  except  that  the  only 
Roth  IRA  trustee  the  individual  must  notify 
is  the  one  actually  making  the 
recharacterization  transfer. 

Example  4.  In  1998,  an  individual  receives 
a  distribution  from  traditional  IRA  1  and 
contributes  the  entire  amount  to  traditional 
IRA  2  in  a  rollover  contribution  described  in 
section  408(d](3].  In  this  case,  the  individual 
cannot  elect  to  recharacterize  the 
contribution  by  transferring  the  contribution 
amount,  plus  net  income,  to  a  Roth  IRA, 
because  an  amount  contributed  to  an  IRA  in 
a  tax-free  transfer  cannot  be  recharacterized. 
However,  the  individual  may  convert  (other 
than  by  recharacterization)  the  amount  in 
traditional  IRA  2  to  a  Roth  IRA  at  any  time, 
provided  the  requirements  of  §  1.408A— 4  A- 
1  are  satisfied. 

§  1 .408A-6    Distributions. 

This  section  sets  forth  the  following 
questions  and  answers  that  provide 
rules  regarding  distributions  from  Roth 
IRAs: 

Q-1 .  How  are  distributions  from  Roth 
IRAs  taxed? 

A-1.  (a)  The  taxability  of  a 
distribution  from  a  Roth  IRA  generally 
depends  on  whether  or  not  the 
distribution  is  a  qualified  distribution. 
This  A-1  provides  rules  for  qualified 
distributions  and  certain  other 
nontaxable  distributions.  A-4  of  this 
section  provides  rules  for  the  taxability 
of  distributions  that  are  not  qualiHed 
distributions. 

(b)  A  distribution  from  a  Roth  IRA  is 
not  includible  in  the  owmer's  gross 
income  if  it  is  a  qualified  distribution  or 
to  the  extent  that  it  is  a  return  of  the 
owner's  contributions  to  the  Roth  IRA 
(determined  in  accordance  with  A-6  of 
this  section).  A  qualified  distribution  is 
one  that  is  both — 

(1)  Made  after  a  5-taxable-year  period 
(defined  in  A-2  of  this  section);  and 

(2)  Made  on  or  after  the  date  on  which 
the  owmer  attains  age  59  V2,  made  to  a 
beneficiary  or  the  estate  of  the  owmer  on 
or  after  the  date  of  the  ov«mer's  death, 
attributable  to  the  owner's  being 
disabled  within  the  meaning  of  section 
72(m)(7).  or  to  which  section  72(t)(2)(F) 
applies  (exception  for  first-time  home 
purchase). 

(c)  An  amount  distributed  from  a  Roth 
IRA  will  not  be  included  in  gross 
income  to  the  extent  it  is  rolled  over  to 
another  Roth  IRA  on  a  tax-free  basis 
under  the  rules  of  sections  408(d)(3)  and 
408  A(e). 

(d)  Contributions  that  are  returned  to 
the  Roth  IRA  owner  in  accordance  with 


section  408(d)(4)  (corrective 
distributions)  are  not  includible  in  gross 
income,  but  any  net  income  required  to 
be  distributed  under  section  408(d)(4) 
together  with  the  contributions  is 
includible  in  gross  income  for  the 
taxable  year  in  which  the  contributions 
were  made. 

Q-2.  When  does  the  5-taxable-year 
period  described  in  A-1  of  this  section 
(relating  to  qualified  distributions)  begin 
and  end? 

A-2.  The  5-taxable-year  period 
described  in  A-1  of  this  section  begins 
on  the  first  day  of  the  individual's 
taxable  year  for  which  the  first  regular 
contribution  is  made  to  any  Roth  IRA  of 
the  individual  or.  if  earlier,  the  first  day 
of  the  individual's  taxable  year  in  which 
the  first  conversion  contribution  is 
made  to  any  Roth  IRA  of  the  individual. 
The  5-taxable-year  period  ends  on  the 
last  day  of  the  individual's  fifth 
consecutive  taxable  year  beginning  with 
the  taxable  year  described  in  the 
preceding  sentence.  For  example,  if  an 
individual  whose  taxable  year  is  the 
calendar  year  makes  a  first-time  regular 
Roth  IRA  contribution  any  time  between 
January  1, 1998,  and  April  15,  1999,  for 
1998,  the  5-taxable-year  period  begins 
on  January  1,  1998.  Thus,  each  Roth  IRA 
owner  has  only  one  5-taxable-year 
period  described  in  A-1  of  this  section 
for  all  the  Roth  IRAs  of  which  he  or  she 
is  the  owner.  Further,  because  of  the 
requirement  of  the  5-taxable-year 
period,  no  qualified  distributions  ceui 
occur  before  taxable  years  beginning  in 
2003.  For  purposes  of  this  A-2.  the 
amount  of  any  contribution  distributed 
as  a  corrective  distribution  under 
A-l(d)  of  this  section  is  treated  as  if  it 
was  never  contributed. 

Q-3.  If  a  distribution  is  made  to  an 
individual  who  is  the  sole  beneficiary  of 
his  or  her  deceased  spouse's  Roth  IRA 
and  the  individual  is  treating  the  Roth 
IRA  as  his  or  her  own,  can  the 
distribution  be  a  qualified  distribution  . 
based  on  being  made  to  a  beneficiary  on 
or  after  the  owTier's  death? 

A-3.  No.  If  a  distribution  is  made  to 
an  individual  who  is  the  sole 
beneficiary  of  his  or  her  deceased 
spouse's  Roth  IRA  and  the  individual  is 
treating  the  Roth  IRA  as  his  or  her  own, 
then,  in  accordance  with  §  1.408A-2 
A— 4,  the  distribution  is  treated  as 
coming  from  the  individual's  own  Roth 
IRA  and  not  the  deceased  spouse's  Roth 
IRA.  Therefore,  for  purposes  of 
determining  whether  the  distribution  is 
a  qualified  distribution,  it  is  not  treated 
as  made  to  a  beneficiary  on  or  after  the 
owner's  death. 

Q-4.  How  is  a  distribution  fi^m  a 
Roth  IRA  taxed  if  it  is  not  a  qualified 
distribution? 


A— 4.  A  distribution  that  is  not  a 
qualified  distribution,  and  is  neither 
contributed  to  another  Roth  IRA  in  a 
qualified  rollover  contribution  nor 
constitutes  a  corrective  distribution,  is 
includible  in  the  owner's  gross  income 
to  the  extent  that  the  amount  of  the 
distribution,  when  added  to  the  amount 
of  all  prior  distributions  from  the 
owner's  Roth  IRAs  (whether  or  not  they 
were  qualified  distributions)  and 
reduced  by  the  amount  of  those  prior 
distributions  previously  includible  in 
gross  income,  exceeds  the  owner's 
contributions  to  all  his  or  her  Roth  IRAs. 
For  purposes  of  this  A-4,  any  amount 
distributed  as  a  corrective  distribution  is 
treated  as  if  it  was  never  contributed. 

Q-5.  Will  the  additional  tax  under 
72(t)  apply  to  the  amount  of  a 
distribution  that  is  not  a  qualified 
distribution? 

A-5.  (a)  The  10-percent  additional  tax 
under  section  72(t)  will  apply  (unless 
the  distribution  is  excepted  under 
section  72(t))  to  any  distribution  from  a 
Roth  IRA  includible  in  gross  income. 

(b)  The  10-percent  additional  tax 
imder  section  72(t)  also  applies  to  a 
nonqualified  distribution,  even  if  it  is 
not  then  includible  in  gross  income,  to 
the  extent  it  is  allocable  to  a  conversion 
contribution,  if  the  distribution  is  made 
within  the  5-taxable-year  period 
begirming  with  the  first  day  of  the 
individual's  taxable  year  in  which  the 
conversion  contribution  was  made.  The 
5-taxable-year  period  ends  on  the  last 
day  of  the  individual's  fifth  consecutive 
taxable  year  beginning  with  the  taxable 
year  described  in  the  preceding 
sentence.  For  purposes  of  applying  the 
tax,  only  the  amount  of  the  conversion 
contribution  includible  in  gross  income 
as  a  result  of  the  conversion  is  taken 
into  account.  The  exceptions  under 
section  72(t)  also  apply  to  such  a 
distribution. 

(c)  The  5-taxable-year  period 
described  in  this  A-5  for  purposes  of 
determining  whether  section  72(t) 
applies  to  a  distribution  allocable  to  a 
conversion  contribution  is  separately 
determined  for  each  conversion 
contribution,  and  need  not  be  the  same 
as  the  5-taxable-year  period  used  for 
purposes  of  determining  whether  a 
distribution  is  a  qualified  distribution 
under  A-l(b)  of  this  section.  For 
example,  if  a  calendar-year  taxpayer 
who  received  a  distribution  from  a 
traditional  IRA  on  December  31,  1998, 
makes  a  conversion  contribution  by 
contributing  the  distributed  amount  to  a 
Roth  IRA  on  February  25,  1999  in  a 
quaUfying  rollover  contribution  and 
makes  a  regular  contribution  for  1998  on 
the  same  date,  the  5-taxable-year  period 
for  purposes  of  this  A-5  begins  on 
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January  1,  1999,  while  the  5-taxable- 
year  period  lor  purposes  of  A-l(b)  of 
this  section  t)egins  on  January  1,  1998. 

Q-6.  Is  th«  re  a  special  rule  for  taxing 
distributions  allocable  to  a  1998 
conversion? 

A-6.  Yes.  n  the  case  of  a  distribution 
from  a  Roth  (RA  in  1998,  1999  or  2000 
of  amounts  allocable  to  a  1998 
conversion  \  nth  respect  to  which  the  4- 
year  spread  :  or  the  resultant  income 
inclusion  applies  (see  §  1.408A— 4  A-8J, 
any  income  deferred  as  a  result  of  the 
election  to  years  after  the  year  of  the 
distribution  \s  accelerated  so  that  it  is 
includible  i^  gross  income  in  the  year 
of  the  distrihution  up  to  the  amount  of 
the  distribution  allocable  to  the  1998 
conversion  (determined  under  A-8  of 
this  section)]  This  amount  is  in  addition 
to  the  amouiit  otherwise  includible  in 
the  owner's  gross  income  for  that 
taxable  year  as  a  result  of  the 
conversion.  However,  this  rule  will  not 
require  the  inclusion  of  any  amount  to 
the  extent  it  exceeds  the  total  amoimt  of 
income  required  to  be  included  over  the 
4-year  period.  The  acceleration  of 
income  inclusion  described  in  this  A-6 
applies  in  thp  case  of  a  surviving  spouse 
who  elects  td  continue  the  4-year  spread 
in  accordance  with  §  1.408A— 4  A-ll(b). 

Q-7.  Is  the  5-taxable-year  period 
described  in  A-1  of  this  section 
redetermine(  1  when  a  Roth  IRA  owner 
dies? 

A-7.  (a)  No.  The  beginning  of  the  5- 
taxable-year  period  described  in  A-1  of 
this  section  k  not  redetermined  when 
the  Roth  IRA  owner  dies.  Thus,  in 
determining  khe  5-taxable-year  period, 
the  period  the  Roth  IRA  is  held  in  the 
name  of  a  beneficiary,  or  in  the  name  of 
a  surviving  $pouse  who  treats  the 
decedent's  Roth  IRA  as  his  or  her  own, 
includes  the  period  it  was  held  by  the 
decedent. 

(b)  The  5-tBxable-year  period  for  a 
Roth  IRA  he  d  by  an  individual  as  a 
beneficiary  0f  a  deceased  Roth  IRA 
owner  is  determined  independently  of 
the  5-taxabl^year  period  for  the 
beneHciary'^  own  Roth  IRA.  However,  if 
a  surviving  spouse  treats  the  Roth  IRA 
as  his  or  her|own,  the  5-taxable-year 
period  with  fespect  to  any  of  the 
surviving  spouse's  Roth  IRAs  (including 
the  one  that  the  surviving  spouse  treats 
as  his  or  her  own)  ends  at  the  earlier  of 
the  end  of  either  the  5-taxable-year 
period  for  thie  decedent  or  the  5-taxable- 
year  period  Applicable  to  the  spouse's 
own  Roth  IRAs. 

Q-8.  How  is  it  determined  whether  an 
amount  dist)  ibuted  from  a  Roth  IRA  is 
allocated  to  ^gular  contributions, 
conversion  contributions,  or  earnings? 

A-8.  (a)  A  ay  amount  distributed  from 
an  Lndividuil's  Roth  IRA  is  treated  as 


made  in  the  following  order 
(determined  as  of  the  end  of  a  taxable 
year  and  exhausting  each  category 
before  moving  to  the  following 
category) — 

(ijFrom  regular  contributions; 

(2)  From  conversion  contributions,  on 
a  first-in-first-out  basis;  and 

(3)  From  earnings. 

(b)  To  the  extent  a  distribution  is 
treated  as  made  from  a  particular 
conversion  contribution,  it  is  treated  as 
made  first  from  the  portion,  if  any,  that 
was  includible  in  gross  income  as  a 
result  of  the  conversion. 

Q-9.  Are  there  special  rules  for 
determining  the  source  of  distributions 
under  A-8  of  this  section? 

A-9.  Yes.  For  purposes  of 
determining  the  source  of  distributions, 
the  following  rules  apply: 

(a)  All  distributions  from  all  an 
individual's  Roth  IRAs  made  during  a 
taxable  year  are  aggregated. 

(b)  All  regular  contributions  made  for 
the  same  taxable  year  to  all  the 
individual's  Roth  IRAs  are  aggregated 
and  added  to  the  imdistributed  total 
regular  contributions  for  prior  taxable 
years.  Regular  contributions  for  a 
taxable  year  include  contributions  made 
in  the  following  taxable  year  that  are 
identified  as  made  for  the  taxable  year 
in  accordance  with  §  1.408A-3  A-2.  For 
example,  a  regular  contribution  made  in 
1999  for  1998  is  aggregated  with  the 
contributions  made  in  1998  for  1998. 

(c)  All  conversion  contributions 
received  during  the  same  taxable  year 
by  all  the  individual's  Roth  IRAs  are 
aggregated.  Notwithstanding  the 
preceding  sentence,  all  conversion 
contributions  made  by  an  individual 
during  1999  that  were  distributed  from 
a  traditional  IRA  in  1998  and  with 
respect  to  which  the  4-year  spread 
applies  are  treated  for  purposes  of 
A--8(b)  of  this  section  as  contributed  to 
the  individual's  Roth  IRAs  prior  to  any 
other  conversion  contributions  made  by 
the  individual  during  1999. 

(d)  A  distribution  from  an 
individual's  Roth  IRA  that  is  rolled  over 
to  another  Roth  IRA  of  the  individual  in 
accordance  with  section  408A(e)  is 
disregarded  for  purposes  of  determining 
the  amount  of  both  contributions  and 
distributions. 

(e)  Any  amount  distributed  as  a 
corrective  distribution  (including  net 
income),  as  described  in  A-l(d)  of  this 
section,  is  disregarded  in  determining 
the  amount  of  contributions,  earnings, 
and  distributions. 

(f)  If  an  individual  recharacterizes  a 
contribution  made  to  a  traditional  IRA 
(FIRST  IRA)  by  transferring  the 
contribution  to  a  Roth  IRA  (SECOND 
IRA)  in  accordance  with  §  1.408A-5, 


then,  pursuant  to  §  1.408A-5  A-3,  the 
contribution  to  the  Roth  IRA  is  taken 
into  account  for  the  same  taxable  year 
for  which  it  would  have  been  taken  into 
account  if  the  contribution  had 
originally  been  made  to  the  Roth  IRA 
and  had  never  been  contributed  to  the 
traditional  IRA.  Thus,  the  contribution 
to  the  Roth  IRA  is  treated  as  contributed 
to  the  Roth  IRA  on  the  same  date  and 
for  the  same  taxable  year  that  the 
contribution  was  made  to  the  trachtional 
IRA. 

(g)  If  an  individual  recharacterizes  a 
regular  or  conversion  contribution  made 
to  a  Roth  IRA  (FIRST  IRA)  by 
transferring  the  contribution  to  a 
traditional  IRA  (SECOND  IRA)  in 
accordance  with  §  1.408A-5,  then 
pursuant  to  §  1.408A-5  A-3,  the 
contribution  to  the  Roth  IRA  and  the 
recharacterizing  transfer  are  disregarded 
in  determining  the  amount  of  both 
contributions  and  distributions  for  the 
taxable  year  with  respect  to  which  the 
original  contribution  was  made  to  the 
Roth  IRA. 

(h)  Pursuant  to  §  1.408A-5  A-3,  the 
effect  of  income  or  loss  (determined  in 
accordance  with  §  1.408A-5  A-2) 
occurring  after  the  contribution  to  the 
FIRST  IRA  is  disregarded  in 
determining  the  amounts  described  in 
paragraphs  (f)  and  (g)  of  this  A-9.  Thus, 
for  purposes  of  paragraphs  (f)  and  (g), 
the  amount  of  the  contribution  is 
determined  based  on  the  original 
contribution. 

Q-10.  Are  there  examples  to  illustrate 
the  ordering  rules  described  in  A-8  and 
A-9  of  this  section? 

A-10.  Yes.  The  following  examples 
illustrate  these  ordering  rules: 

Example  I.  In  1998,  individual  B  converts 
S60.000  in  his  traditional  IRA  to  a  Roth  IRA. 
B  has  a  basis  of  S20,000  in  the  conversion 
amount  and  so  must  include  the  remaining 
$60,000  in  gross  income.  He  decides  to 
spread  the  $60,000  income  by  including 
$15,000  in  each  of  the  4  years  199»-2001, 
under  the  rules  of  §  1.408A-4  A-8.  B  also 
makes  a  regular  contribution  of  $2,000  in 
1998.  If  a  distribution  of  $2,000  is  made  to 
B  anytime  in  1998.  it  will  be  treated  as  made 
entirely  from  the  regular  contributions,  so 
there  will  be  no  Federal  income  tax 
consequences  as  a  result  of  the  distribution. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  the  distribution  made 
in  1998  is  $5,000.  The  distribution  is  treated 
as  made  from  $2,000  of  regular  contributions 
and  $3,000  of  conversion  contributions  that 
were  includible  in  gross  income.  As  a  result, 
B  must  include  $18,000  in  gross  income  for 
1998:  $3,000  as  a  result  of  the  acceleration  of 
amounts  that  otherwise  would  have  been 
included  in  later  years  under  the  4-year- 
spread  rule  and  $15,000  includible  under  the 
regular  4-year-spread  rule.  In  addition, 
because  the  $3,000  is  allocable  to  a 
conversion  made  within  the  previous  5 
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taxable  years,  the  10-percent  additional  tax 
under  section  72(t)  would  apply  to  this 
S3,000  distribution  for  1998,  unless  an 
exception  applies.  Under  the  4-year-spread 
rule,  B  would  now  include  in  gross  income 
515,000  for  1999  and  2000,  but  only  512,000 
for  2001,  because  of  the  accelerated  inclusion 
of  the  53,000  distribution. 

Example  3.  The  facts  are  the  same  as  in 
Example  1 ,  except  that  B  makes  an  additional 
52,000  regular  contribution  in  1999  and  he 
does  not  take  a  distribution  in  1998.  In  1999, 
the  entire  balance  in  the  account,  590,000 
(584,000  of  contributions  and  56.000  of 
earnings),  is  distributed  to  B.  The 
distribution  is  treated  as  made  from  54,000 
of  regular  contributions,  560,000  of 
conversion  contributions  that  were 
includible  in  gross  income,  520,000  of 
conversion  contributions  that  were  not 
includible  in  gross  income,  and  $6,000  of 
earnings.  Because  a  distribution  has  been 
made  within  the  4-year-spread  period,  B 
must  accelerate  the  income  inclusion  under 
the  4-year-spread  rule  and  must  include  in 
gross  income  the  545,000  remaining  under 
the  4-year-spread  rule  in  addition  to  the 
56,000  of  earnings.  Because  560,000  of  the 
distribution  is  allocable  to  a  conversion  made 
within  the  previous  5  taxable  years,  it  is 
subject  to  the  lO-percent  additional  tax  under 
section  72(t)  as  if  it  were  includible  in  gross 
income  for  1999,  unless  an  exception  applies. 
The  56,000  allocable  to  earnings  would  be 
subject  to  the  tax  under  section  72(t),  unless 
an  exception  applies.  Under  the  4-year- 
spread  rule,  no  amount  would  be  includible 
in  gross  income  for  2000  or  2001  because  the 
entire  amount  of  the  conversion  that  was 
includible  in  gross  income  has  already  been 
included. 

Example  4.  The  facts  are  the  same  as  in 
Example  1,  except  that  B  also  makes  a  52.000 
regular  contribution  in  each  year  1999 
through  2002  and  he  does  not  take  a 
distribution  in  1998.  A  distribution  of 
585,000  is  made  to  B  in  2002.  The 
distribution  is  treated  as  made  from  the 
510,000  of  regular  contributions  (the  total 
regular  contributions  made  in  the.  years 
1998-2002),  560,000  of  conversion 
contributions  that  were  includible  in  gross 
income,  and  515,000  of  conversion 
contributions  that  were  not  includible  in 
gross  income.  As  a  result,  no  amount  of  the 
distribution  is  includible  in  gross  income; 
however,  because  the  distribution  is  allocable 
to  a  conversion  made  within  the  previous  5 
years,  the  560,000  is  subject  to  the  10-percent 
additional  tax  under  section  72(t]  as  if  it  were 
includible  in  gross  income  for  2002,  unless 
an  exception  applies. 

Example  5.  The  facts  are  the  same  as  in 
Example  4,  except  no  distribution  occurs  in 
2002.  In  2003,  the  entire  balance  in  the 
account,  5170.000  (590,000  of  contributions 
and  580,000  of  earnings),  is  distributed  to  B. 
The  distribution  is  treated  as  made  from 
510,000  of  regular  contributions,  560,000  of 
conversion  contributions  that  were 
includible  in  gross  income,  520,000  of 
conversion  contributions  that  were  not 
includible  in  gross  income,  and  580,000  of 
earnings.  As  a  result,  for  2003,  B  must 
include  in  gross  income  the  580,000  allocable 
to  earnings,  unless  the  distribution  is  a 


qualified  distribution:  and  if  it  is  not  a 
qualified  distribution,  the  580,000  would  be 
subject  to  the  10-percent  additional  tax  under 
section  72(t),  unless  an  exception  applies. 

Example  6.  Individual  C  converts  520,000 
to  a  Roth  IRA  in  1998  and  515,000  (in  which 
amount  C  had  a  basis  of  S2,000)  to  another 
Roth  IRA  in  1999.  No  other  contributions  are 
made.  In  2003,  a  530,000  distribution,  that  is 
not  a  qualified  distribution,  is  made  to  C.  The 
distribution  is  treated  as  made  from  520,000 
of  the  1998  conversion  contribution  and 
510,000  of  the  1999  conversion  contribution 
that  was  includible  in  gross  income.  As  a 
result,  for  2003,  no  amount  is  includible  in 
gross  income;  however,  because  510,000  is 
allocable  to  a  conversion  contribution  made 
within  the  previous  5  taxable  years,  that 
amount  is  subject  to  the  10-percent 
additional  tax  under  section  72(t)  as  if  the 
amount  were  includible  in  gross  income  for 
2003,  unless  an  exception  applies.  The  result 
would  be  the  same  whichever  of  C's  Roth 
IRAs  made  the  distribution. 

Example  7.  The  facts  are  the  same  as  in 
Example  6,  except  that  the  distribution  is  a 
qualified  distribution.  The  result  is  the  same 
as  in  Example  6,  except  that  no  amount 
would  be  subject  to  the  10-percent  additional 
tax  under  section  72(t],  because,  to  be  a 
qualified  distribution,  the  distribution  must 
be  made  on  or  after  the  date  on  which  the 
owner  attains  age  59V2,  made  to  a  beneficiary 
or  the  estate  of  the  owner  on  or  after  the  date 
of  the  owner's  death,  attributable  to  the 
owner's  being  disabled  within  the  meaning  of 
section  72(m)(7),  or  to  which  section 
72(t)(2)(F)  applies  (exception  for  a  first-time 
home  purchase).  Under  section  72(t)(2),  each 
of  these  conditions  is  also  an  exception  to  the 
tax  under  section  72(t). 

Example  8.  Individual  D  makes  a  52.000 
regular  contribution  to  a  traditional  IRA  on 
January  1,  1999,  for  1998.  On  April  15.  1999, 
when  the  52,000  has  increased  to  S2.500,  D 
recharacterizes  the  contribution  by 
transferring  the  $2,500  to  a  Roth  IRA 
(pursuant  to  §  1.408A-5  A-1).  In  this  case, 
D's  regular  contribution  to  the  Roth  IRA  for 
1998  is  52,000.  The  5500  of  earnings  is  not 
treated  as  a  contribution  to  the  Roth  IRA.  The 
results  would  be  the  same  if  the  52,000  had 
decreased  to  51 ,500  prior  to  the 
recharacterization. 

Example  9.  In  December  1998,  individual 
E  receives  a  distribution  from  his  traditional 
IRA  of  5300,000  and  in  January  1999  he 
contributes  the  5300,000  to  a  Roth  IRA  as  a 
conversion  contribution.  In  April  1999,  when 
the  5300,000  has  increased  to  5350,000,  E 
recharacterizes  the  conversion  contribution 
by  transferring  the  $350,000  to  a  traditional 
IRA.  In  this  case,  E's  conversion  contribution 
for  1998  is  50,  because  the  5300,000 
conversion  contribution  and  the  earnings  of 
550,000  are  disregarded.  The  results  would 
be  the  same  if  the  5300,000  had  decreased  to 
5250,000  prior  to  the  recharacterization. 
Further,  since  the  conversion  is  disregarded, 
the  5300,000  is  not  includible  in  gross 
income  in  1998. 

Q-1 1 .  If  the  ovmer  of  a  Roth  IRA  dies 
prior  to  the  end  of  the  5-taxable-year 
period  described  in  A-1  of  this  section 
(relating  to  quahfied  distributions)  or 


prior  to  the  end  of  the  5-taxable-year 
period  described  in  A-5  of  this  section 
(relating  to  conversions),  how  are 
different  types  of  contributions  in  the 
Roth  IRA  allocated  to  multiple 
beneficiaries? 

A-11.  Each  type  of  contribution  is 
allocated  to  each  beneficiary  on  a  pro- 
rata basis.  Thus,  for  example,  if  a  Roth 
IRA  owner  dies  in  1999.  when  the  Roth 
IRA  contains  a  regular  contribution  of 
$2,000,  a  conversion  contribution  of 
$6,000  and  earnings  of  $1,000,  and  the 
owner  leaves  his  Roth  IRA  equally  to 
four  children,  each  child  will  receive 
one  quarter  of  each  type  of  contribution. 
Pursuant  to  the  ordering  rules  in  A-8  of 
this  section,  an  immediate  distribution 
of  $2,000  to  one  of  the  children  will  be 
deemed  to  consist  of  $500  of  regular 
contributions  and  $1,500  of  conversion 
contributions.  A  beneficiary's  inherited 
Roth  IRA  may  not  be  aggregated  with 
any  other  Roth  IRA  maintained  by  such 
beneficiary  (except  for  other  Roth  IRAs 
the  beneficiary  iiiherited  from  the  same 
decedent),  unless  the  beneficiary,  as  the 
spouse  of  the  decedent  and  sole 
beneficiary  of  the  Roth  IRA,  elects  to 
treat  the  Roth  IRA  as  his  or  her  own  (see 
A-7  and  A-14  of  this  section). 

Q-1 2.  How  do  the  withholding  rules 
under  section  3405  apply  to  Roth  IRAs? 

A-1 2.  Distributions  from  a  Roth  IRA 
are  distributions  fit>m  an  individual 
retirement  plan  for  piu-poses  of  section 
3405  and  thus  are  designated 
distributions  unless  one  of  the 
exceptions  in  section  3405(e)(1)  applies. 
Pursuant  to  section  3405(a)  and  (b), 
nonperiodic  distributions  from  a  Roth 
IRA  are  subject  to  10-percent 
withholding  by  the  payor  and  periodic 
payments  are  subject  to  withholding  as 
if  the  payments  were  wages.  However, 
an  individual  can  elect  to  have  no 
amoimt  vrithheld  in  accordance  with 
section  3405(a)(2)  and  (b)(2). 

Q-13.  Do  the  withholding  rules  under 
section  3405  apply  to  conversions? 

A-1 3.  Yes.  A  conversion  by  any 
method  described  in  §  1.408A-4  A-1  is 
considered  a  designated  distribution 
subject  to  section  3405.  However,  a 
conversion  occurring  in  1998  by  means 
of  a  trustee-to-trustee  transfer  of  an 
amount  from  a  traditional  IRA  to  a  Roth 
IRA  established  with  the  same  or  a 
different  trustee  is  not  required  to  be 
treated  as  a  designated  distribution  for 
purposes  of  section  3405.  Consequently, 
no  withholding  is  required  with  respect 
to  such  a  conversion  (without  regard  to 
whether  or  not  the  individual  elected  to 
have  no  withholding). 

Q-14.  What  minimum  distribution 
rules  apply  to  a  Roth  IRA? 

A-14.  (a)  No  minimum  distributions 
are  required  to  be  made  from  a  Roth  IRA 
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under  sectio  a  408(a)(6)  and  (b)(3) 
(which  gene  -ally  incorporate  the 
provisions  of  section  401(a)(9))  while 
the  owner  is  alive.  The  post-death 
minimum  d  stribution  rules  under 
section  401(  i)(9)(B)  that  apply  to 
traditional  I  lAs.  with  the  exception  of 
the  at-least-c  s-rapidly  rule  described  in 
section  401(  0(9)(B)(i),  also  apply  to 
Roth  IRAs. 

(b)  The  m  nimum  distribution  rules 
apply  to  the  Roth  IRA  as  though  the 
Roth  IRA  ovner  died  before  his  or  her 
required  bej  inning  date.  Thus, 
generally,  the  entire  interest  in  the  Roth 
IRA  must  be  distributed  by  the  end  of 
the  fifth  calendar  year  after  the  year  of 
the  owner's  ieath  unless  the  interest  is 
payable  to  a  designated  beneficiary  over 
a  period  not  greater  than  that 
beneficiary"!  life  expectancy  and 
distribution  commences  before  the  end 
of  the  calenc  ar  year  following  the  year 
of  death.  If  t  le  sole  beneficiary  is  the 
decedent's  s  pouse,  such  spouse  may 
delay  distrit  utions  until  the  decedent 
would  have  attained  age  70  V2  or  may 
treat  the  Rotjh  IRA  as  his  or  her  own. 

(c)  Distributions  to  a  beneficiary  that 
are  not  qual  fied  distributions  will  be 
includible  ii  1  the  beneficiary's  gross 
income  accc  rding  to  the  rules  in  A— 4  of 
this  section. 

Q-15.  Dods  section  401(a)(9)  apply 
separately  t(»  Roth  IRAs  and  individual 
retirement  p  lans  that  are  not  Roth  IRAs? 

A-15.  Ye! .  An  individual  required  to 
receive  min  mum  distributions  from  his 
or  her  own  Iraditional  or  SIMPLE  IRA 
cannot  choc  se  to  take  the  amount  of  the 
minimum  d  stributions  from  any  Roth 
IRA.  Simila 'ly,  an  individual  required 
to  receive  minimum  distributions  from 
a  Roth  IRA  1  annot  choose  to  take  the 
amount  of  t  le  minimum  distributions 
from  a  tradi  ional  or  SIMPLE  IRA.  In 
addition,  an  individual  required  to 
receive  min  mum  distributions  as  a 
beneficiary  ander  a  Roth  IRA  can  only 
satisfy  the  minimum  distributions  for 
one  Roth  IRK  by  distributing  from 
another  Roth  IRA  if  the  Roth  IRAs  were 
inherited  fn  >m  the  same  decedent. 

Q-16.  Ho  V  is  the  basis  of  property 
distributed  Tom  a  Roth  IRA  determined 
for  purpose  >  of  a  subsequent 
disposition" 

A-16.  Th  !  basis  of  property 
distributed  Tom  a  Roth  IRA  is  its  fair 
market  value  (FMV)  on  the  date  of 
distribution ,  whether  or  not  the 
distribution  is  a  qualified  distribution. 
Thus,  for  e>  ample,  if  a  distribution 
consists  of  i  1  share  of  stock  in  XYZ  Corp. 
with  an  FMV  of  $40.00  on  the  date  of 
distributior  .  for  purposes  of 
determinin  ;  gain  or  loss  on  the 
subsequent  sale  of  the  share  of  XYZ 
Corp.  stock  it  has  a  basis  of  $40.00. 


Q-17.  What  is  the  effect  of 
distributing  an  amount  from  a  Roth  IRA 
and  contributing  it  to  another  type  of 
retirement  plan  other  than  a  Roth  IRA? 

A-17.  Any  amount  distributed  from  a 
Roth  IRA  and  contributed  to  another 
type  of  retirement  plan  (other  than  a 
Roth  IRA)  is  treated  as  a  distribution 
from  the  Roth  IRA  that  is  neither  a 
rollover  contribution  for  purposes  of 
section  408(d)(3)  nor  a  qualified  rollover 
contribution  within  the  meaning  of 
section  408A(e)  to  the  other  type  of 
retirement  plan.  This  treatment  also 
applies  to  any  amount  transferred  from 
a  Roth  IRA  to  any  other  type  of 
retirement  plan  unless  the  transfer  is  a 
recharacterization  described  in 
§1.408A-5. 

Q-18.  Can  an  amount  be  transferred 
directly  from  an  education  IRA  to  a  Roth 
IRA  (or  distributed  from  an  education 
IRA  and  rolled  over  to  a  Roth  IRA)? 

A-18.  No  amount  may  be  transferred 
directly  from  an  education  IRA  to  a  Roth 
IRA.  A  transfer  of  funds  (or  distribution 
and  rollover)  from  an  education  IRA  to 
a  Roth  IRA  constitutes  a  distribution 
from  the  education  IRA  and  a  regular 
contribution  to  the  Roth  IRA  (rather 
than  a  qualified  rollover  contribution  to 
the  Roth  IRA). 

Q-19.  What  are  the  Federal  income 
tax  consequences  of  a  Roth  IRA  owner 
transferring  his  or  her  Roth  IRA  to 
another  individual  by  gift? 

A-19.  A  Roth  IRA  owner's  transfer  of 
his  or  her  Roth  IRA  to  another 
individual  by  gift  constitutes  an 
assignment  of  the  owner's  rights  under 
the  Roth  IRA.  At  the  time  of  the  gift,  the 
assets  of  the  Roth  IRA  are  deemed  to  be 
distributed  to  the  owner  and, 
accordingly,  are  treated  as  no  longer 
held  in  a  Roth  IRA.  In  the  case  of  any 
such  gift  of  a  Roth  IRA  made  prior  to 
October  1,  1998,  if  the  entire  interest  in 
the  Roth  IRA  is  reconveyed  to  the  Roth 
IRA  owner  prior  to  January  1, 1999,  the 
Internal  Revenue  Service  will  treat  the 
gift  and  reconveyance  as  never  having 
occurred  for  estate  tax,  gift  tax,  and 
generation-skipping  tax  purposes  and 
for  purposes  of  this  A-19. 

§1.408A-7    Reporting. 

This  section  sets  forth  the  following 
questions  and  answers  that  relate  to  the 
reporting  requirements  applicable  to 
Roth  IRAs: 

Q-1.  What  reporting  requirements 
apply  to  Roth  IRAs? 

A-1.  Generally,  the  reporting 
requirements  applicable  to  IRAs  other 
than  Roth  IRAs  also  apply  to  Roth  IRAs, 
except  that,  pursuant  to  section 
408A(d)(3)(D),  the  trustee  of  a  Roth  IRA 
must  include  on  Forms  1099-R  and 
5498  additional  information  as 


described  in  the  instructions  thereto. 
Any  conversion  of  amounts  from  an  IRA 
other  than  a  Roth  IRA  to  a  Roth  IRA  is 
treated  as  a  distribution  for  which  a 
Form  1099-R  must  be  filed  by  the 
trustee  maintaining  the  non-Roth  IRA. 
In  addition,  the  owner  of  such  IRAs 
must  report  the  conversion  by 
completing  Form  8606.  In  the  case  of  a 
recharacterization  described  in 
§  1.408A-5  A-1,  IRA  owners  must 
report  such  transactions  in  the  manner 
prescribed  in  the  instructions  to  the 
applicable  Federal  tax  forms. 

Q-2.  Can  a  trustee  rely  on  reasonable 
representations  of  a  Roth  IRA 
contributor  or  distributee  for  purposes 
of  fulfilling  reporting  obligations? 

A-2.  A  trustee  maintaining  a  Roth 
IRA  is  permitted  to  rely  on  reasonable 
representations  of  a  Roth  IRA 
contributor  or  distributee  for  purposes 
of  fulfilling  reporting  obligations. 

§1.408A-e    Definitions. 

This  section  sets  forth  the  followring 
question  and  answer  that  provides 
definitions  of  terms  used  in  the 
provisions  of  §§  1.408A-1  through 
1.408A-7  and  this  section: 

Q-1 .  Are  there  any  special  definitions 
that  govern  in  applying  the  provisions 
of  §§  1.408A-1  through  1.408A-7  and 
this  section? 

A-1.  Yes,  the  following  definitions 
govern  in  applying  the  provisions  of 
§§  1.408A-1  through  1.408A-7  and  this 
section.  Unless  the  context  indicates 
otherwise,  the  use  of  a  particular  term 
excludes  the  use  of  the  other  terms. 

(a)  Different  types  of  IRAs— [1]  IRA. 
Sections  408(a)  and  (b),  respectively, 
describe  an  individual  retirement 
account  and  an  individual  retirement 
annuity.  The  term  IRA  means  an  IRA 
described  in  either  section  408(a)  or  (b), 
including  each  IRA  described  in 
paragraphs  (a)(2)  through  (5)  of  this  A- 
1.  However,  the  term  IRA  does  not 
include  an  education  IRA  described  in 
section  530. 

(2)  Traditional  IRA.  The  term 
traditional  IRA  means  an  individual 
retirement  account  or  individual 
retirement  annuity  described  in  section 
408(a)  or  (b),  respectively.  This  term 
includes  a  SEP  IRA  but  does  not  include 
a  SIMPLE  IRA  or  a  Roth  IRA. 

(3)  SEP  IRA.  Section  408(k)  describes 
a  simplified  employee  pension  (SEP)  as 
an  employer-sponsored  plan  under 
which  an  employer  can  make 
contributions  to  IRAs  established  for  its 
employees.  The  term  SEP  IRA  means  an 
IRA  that  receives  contributions  made 
under  a  SEP.  The  term  SEP  includes  a 
salary  reduction  SEP  (SARSEP) 
described  in  section  408(k)(6). 
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(4)  SIMPLE  IRA.  Section  408{p) 
describes  a  SIMPLE  IRA  Plan  as  an 
employer-sponsored  plan  under  which 
an  employer  can  make  contributions  to 
SIMPLE  IRAs  established  for  its 
employees.  The  term  SIMPLE  IRA 
means  an  IRA  to  which  the  only 
contributions  that  can  be  made  are 
contributions  imder  a  SIMPLE  IRA  Plan 
or  rollovers  or  transfers  from  another 
SIMPLE  IRA. 

(5)  Roth  IRA.  The  term  Roth  IRA 
means  an  IRA  that  meets  the 
requirements  of  section  408A. 

(b)  Other  defined  terms  or  phrases — 
(1)  4-year  spread.  The  term  4-year 
spread  is  described  in  §  1.408A-4  A-8. 

(2)  Conversion.  The  term  conversion 
means  a  transaction  satisfying  the 
reouirements  of  §  1.408 A— 4  A-1. 

13)  Conversion  amount  or  conversion 
contribution.  The  term  conversion 
amoimt  or  conversion  contribution  is 
the  amount  of  a  distribution  and 
contribution  with  respect  to  which  a 
conversion  described  in  §  1.408A-4  A- 
1  is  made. 

(4)  Failed  conversion.  The  term  failed 
conversion  means  a  transaction  in 
which  an  individual  contributes  to  a 
Roth  IRA  an  amount  transferred  or 
distributed  from  a  traditional  IRA  or 
Simple  IRA  (including  a  transfer  by 
redesignation)  in  a  transaction  that  does 
not  constitute  a  conversion  under 
§1.408A-4  A-1. 

(5)  Modified  AGI.  The  term  modified 
AGI  is  defined  in  §  1.408A-3  A-5. 

(6)  Recharacterization.  The  term 
recharacterization  means  a  transaction 
described  in  §  1.408 A-5  A-1. 

(7)  Recharacterized  amount  or 
recharacterized  contribution. The  term 
recharacterized  amount  or 
recharacterized  contribution  means  an 
amount  or  contribution  treated  as 
contributed  to  an  IRA  other  than  the  one 
to  which  it  was  originally  contributed 
pursuant  to  a  recharacterization 
described  in  §  1.408A-5  A-1. 

(8)  Taxable  conversion  amount.  The 
term  taxable  conversion  amount  meems 
the  portion  of  a  conversion  amount 
includible  in  income  on  account  of  a 
conversion,  determined  under  the  rules 
of  section  408(d)(1)  and  (2). 

(9)  Tax-free  transfer.  The  term  tax-free 
transfer  means  a  tax-free  rollover 
described  in  section  402(c),  402(e)(6), 
403(a)(4),  403(a)(5),  403(b)(8),  403(b)(10) 
or  408(d)(3),  or  a  tax-free  trustee-to- 
trustee  transfer. 

(10)  Treat  an  IRA  as  his  or  her  own. 
The  phrase  treat  an  IRA  as  his  or  her 
own  means  to  treat  an  IRA  for  which  a 
surviving  spouse  is  the  sole  beneficiary 
as  his  or  her  own  IRA  after  the  death  of 
the  IRA  owner  in  accordance  with  the 
terms  of  the  IRA  instrument  or  in  the 


manner  provided  in  the  regulations 
under  section  408(a)(6)  or  (b)(3). 
(11)  Trustee.  The  term  trustee 
includes  a  custodian  or  issuer  (in  the 
case  of  an  annuity)  of  an  IRA  (except 
where  the  context  clearly  indicates 
otherwise). 

§1.408A-9    Effective  date. 

This  section  contains  the  following 
question  and  answer  providing  the 
effective  date  of  §§  1.408A-1  through 
1.408A-8: 

Q-1.  To  what  taxable  years  do 
§§  1.408A-1  through  1.408A-8  apply? 

A-1  Sections  1.408  A-1  through 
1.408A-8  apply  to  taxable  years 
beginning  on  or  after  January  1, 1998. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Paragraph  9.  The  authority  citation 
for  part  602  continues  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Far.lO.  In  §602.101,  paragraph  (c)  is 
amended  by  adding  an  entry  in 
numerical  order  to  the  table  to  read  as 
follows: 

§  602.101    OMB  control  numbers. 

•        •        •        •        • 

(c)  *  *  * 


CFR  part  or  section  wtiere  identi- 
fied and  descrit>ed 


Current 

OMBcofv 

trolNo. 


1 .408A-2 1 545-1 61 6 

1.408A-4 1545-1616 

1 .408A-5 1 545-1 61 6 

1.408A-7 1545-1616 


Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  January  25, 1999. 
Donald  C.  Lubick, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  99-2550  Filed  2-3-99;  8:45  amj 
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DEPARTMENT  OF  JUSTICE 

Parole  Commission 

28  CFR  Part  2 

Paroling,  Recommitting,  and 
Supervising  Federal  Prisoners: 
Prisoners  Serving  Sentences  Under 
the  District  of  Columbia  Code 

AGENCY:  United  States  Parole 
Commission,  Justice. 


ACTION:  Interim  rule;  amendments. 

SUMMARY:  The  U.S.  Parole  Commission 
is  amending  the  interim  rules  that 
govern  the  parole  process  for  prisoners 
serving  sentences  under  the  District  of 
Columbia  Code.  The  amendments 
provide  criteria  for  filing  applications  to 
reduce  a  prisoner's  minimum  sentence, 
provide  deadlines  for  conducting 
hearings  for  youth  offenders,  expand  the 
guidelines  for  attempted  murder  to 
include  offenses  of  equivalent  violence, 
distinguish  between  current  and  prior 
offenses  in  the  case  of  probation 
violators,  improve  the  procedures  for 
medical  and  geriatric  parole 
applications,  and  add  a  new  guideline 
for  rewarding  prisoners  who 
substantially  assist  law  enforcement. 
DATES:  Effective  Date:  February  4.  1999. 
Comments:  Comments  must  be  received 
by  March  31,  1999. 

ADDRESSES:  Send  comments  to  Office  of 
General  Counsel.  U.S.  Parole 
Commission,  5550  Friendship  Blvd., 
Chevy  Chase,  Maryland  20815. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  A.  Posch,  Office  of  General 
Counsel,  U.S.  Parole  Commission,  5550 
Friendship  Blvd.,  Chevy  Chase, 
Maryland  20815,  telephone  (301)  492- 
5959. 

SUPPLEMENTARY  INFORMATION:  Under 
Section  11231  of  the  National  Capital 
Revitalization  and  Self-Govemment 
Improvement  Act  of  1997  (Pub.  L.  105- 
33)  the  U.S.  Parole  Commission 
assumed,  on  August  5,  1998,  the 
jurisdiction  and  authority  of  the  Board 
of  Parole  of  the  District  of  Columbia  to 
grant  and  deny  parole,  and  to  impose 
conditions  upon  an  order  of  parole,  in 
the  case  of  any  imprisoned  felon  who  is 
eligible  for  parole  or  reparole  under  the 
District  of  Columbia  Code.  At  63  FR  Part 
IV  (July  21, 1998).  and  63  FR  57060 
(October  26,  1998),  the  Commission 
published  and  amended  interim 
regulations,  with  a  request  for  pubhc 
comment,  to  govern  this  new  function. 
The  Conunission  is  again  amending 
these  interim  regulations  with  a  further 
request  for  public  comment.  The 
Commission  intends  that  final  rule 
making  be  considered  later  this  year, 
once  it  is  satisfied  that  it  has  had 
enough  experience  in  the  application  of 
these  rules  to  DC  Code  prisoners. 

These  amendments  are  intended  to 
provide  solutions  to  several  problems 
encountered  in  processing  applications 
for  parole  and  other  determinations 
involving  DC  Code  prisoners  since 
August  5,  1998.  In  the  case  of  medical 
and  geriatric  paroles,  comments 
received  from  the  University  of  the 
District  of  Columbia  have  persuaded  the 
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Commission 
improvemen 
comment 
will  be  care 
adoption  of 


that  some  drafting 
s  are  in  order.  All 
redeived  since  August  5,  1998, 
fi  illy  reviewed  prior  to  the 
f  nal  rules. 
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Explanation  of  the  Amendments 

The  Comm  ission  has  amended  the 
rule  that  imp  lements  DC  Code  24- 
201(c),  whicl  I  authorizes  the 
Commission  lo  apply  to  the  sentencing 
court  for  a  reduction  in  a  prisoner's 
minimum  seitence.  The  present  rule, 
adopted  fron  the  rules  of  the  DC  Board 
of  Parole,  do  not  provide  a  clear 
explanation  ( »f  the  criteria  to  be  used  by 
the  Commiss  on  in  determining  whether 
or  not  to  file  such  an  application.  The 
criteria  adop  ed  herein  are  intended  to 
implement  the  purposes  of  the  law  by 
requiring  that  a  prisoner  must  have 
shown  outstanding  participation  in 
rehabilitativ«  programs,  must  have  fully 
observed  prision  rules,  and  must  appear 
to  be  an  acce  stable  risk  for  parole.  The 
amended  rul ;  also  specifies  that  the 
minimum  teim  must  appear  to  be  too 
long  in  relati  on  to  the  seriousness  of  the 
offense,  befo  -e  the  Commission  can 
justifiably  retommend  to  the  court  that 
it  be  reduced.  The  Commission  finds 
that,  under  the  law,  all  the  factors  that 
will  be  considered  by  the  sentencing 
court  (incluc  ing  both  rehabilitation  and 
punishment)  must  be  foimd  to  justify  an 
application  ta  reduce  a  minimum 
sentence.  In  he  practice  of  the  IX; 
Board  of  Parole,  such  reductions  were 
sought  by  th(  s  Board  only  in  the  most 
exceptional  cases,  and  the 
Commission  s  reading  of  the  law 
supports  a  continuation  of  that  policy. 

With  respt  ct  to  Youth  Rehabilitation 
Act  prisoner!,  the  amended  rule 
provides  tha  the  initial  parole  hearing 
must  be  held  not  later  than  120  days 
from  the  pris  oner's  arrival  at  the 
institution  tl  at  is  responsible  for 
developing  his  rehabilitative  program. 
Reconsideral  ion  hearings  are  to  be 
calculated  fr)m  the  date  the  initial 
hearing  is  held.  The  amended  rule  also 
specifies  tha  when  a  youth  offender 
whose  parold  has  been  revoked  is  again 
heard  for  paiole.  the  decision  is  to  be 
made  pursuant  to  the  youth  guidelines, 
and  that  a  new  rehabilitative  program  be 
developed.  F  owever,  if  a  "no  benefit" 
finding  has  I  een  made  with  regard  to 
such  a  prisoi  ler  (which  removes  him 
from  the  you  th  program),  the  adult 
reparole  gui<  elines  at  §  2.21  will 
thereafter  be  applied. 

With  resp<  ct  to  the  Point  Assignment 
Table  at  §  2.1  lO,  the  guideline  for 
"attempted  iiurder"  under  Category  III 
has  been  fou  nd  to  be  too  restrictive.  The 
Commission  has  encountered  several 
cases  in  whi  :h  extremely  violent 


conduct  that  should  have  resulted  in  the 
victim's  death  {i.e.,  where  death  was  the 
most  likely  outcome  that  could  have 
been  reasonably  foreseen)  cannot  be 
rated  as  "attempted  murder"  because 
there  was  no  specific  intent  to  kill.  The 
Commission's  predictive  judgment  is 
that  the  offender  who  commits  a  crime 
of  such  a  wanton  and  reckless  nature, 
even  though  without  specific  intent  to 
cause  death  (whether  due  to  his 
intoxication  or  otherwise),  poses  a  risk 
of  future  violent  conduct  equivalent  to 
that  of  the  attempted  murderer.  For  a 
case  to  fall  into  this  category,  however, 
the  survival  of  the  victim  must  have 
been  clearly  against  the  odds.  Pointing 
a  firearm  at  a  robbery  victim,  or 
discharging  a  firearm  in  the  air  without 
taking  aim,  would  not  be  so  rated. 
However,  the  case  of  an  intoxicated 
offender  aiming  his  speeding  vehicle 
directly  at  a  police  officer  standing  in 
the  street,  or  stabbing  a  victim  multiple 
times  and  leaving  the  victim  locked  in 
the  trunk  of  his  car  (with  the  victim 
improbably  surviving),  would  be  rated 
as  equivalent  to  attempted  murder,  even 
if  there  was  no  specific  intent  to  kill. 

In  the  case  of  probation  violators,  the 
Commission  adopts  the  same  rule  that 
applies  at  §  2.20(j)(2)  of  this  Part,  which 
is  that  the  offense  of  conviction  is 
included  along  with  the  probation 
violation  behavior  as  part  of  the 
"current  offense"  if  the  offender  did  not 
serve  more  than  six  months  in  jail 
before  commencing  the  probation  that 
was  revoked.  If,  however,  the  offender 
served  a  period  of  imprisonment  longer 
than  six  months  for  the  original  offense, 
then  the  original  offense  is  counted  as 
a  prior  conviction  (with  a  prior 
commitment)  rather  than  as  part  of  the 
"current  offense."  The  Commission's 
judgment  is  that  this  policy  is  the  best 
way  to  assess  the  predictive  significance 
of  the  original  offense  and  the 
intervening  period  of  confinement. 

In  the  case  of  medical  and  geriatric 
parole,  the  Commission  agrees  with  the 
comment  from  UDC  that  DC  Code  24- 
264  does  not  require  the  institution  to 
"certify"  the  medical  status  of  each 
applicant,  and  that  case  managers  are 
better  suited  to  process  applications  for 
medical  or  geriatric  parole  than  the 
medical  staff.  The  Commission  does  not 
believe  that  the  current  rule,  however, 
precludes  the  institution  medical  staff 
from  basing  their  report  about  an 
applicant  upon  outside  medical 
expertise.  If  the  institution  medical  staff 
does  not  have  the  expertise  to  evaluate 
a  prisoner's  condition,  the  rule  permits 
the  staff  to  forward  to  the  Commission 
the  report  of  the  private  physician  or 
facility  to  which  the  prisoner  has  been 
referred.  (Having  some  level  of  review 


by  official  staff  helps  to  guard  against 
the  possibility  of  altered  or  fraudulent 
medical  reports.)  The  Commission  also 
disagrees  with  the  UDC  comment  that, 
in  the  case  of  applications  for  medical 
parole  on  the  basis  of  a  "permanent  and 
irreversible  incapacitation,"  it  is 
sufficient  for  the  rule  to  repeat  the 
statutory  criterion  that  the  prisoner 
"will  not  be  a  danger  to  himself  or 
others."  The  statutory  language  leaves 
unanswered  the  question  as  to  how 
serious  the  qualifying  incapacitation 
must  be,  and  exactly  what  the  prisoner 
must  be  incapacitated  ft'om  doing.  The 
Conwnission  believes  that  there  must  be 
a  clear  relationship  between  the 
qualifying  incapacitation  and  the 
prisoner's  asserted  suitability  for  parole, 
for  the  incapacitation  to  be  a  legal  basis 
for  granting  parole.  Otherwise,  there 
would  be  no  limit  to  the  types  and 
degrees  of  incapacitating  conditions  put 
forward  by  prisoners  as  a  reason  for 
early  parole  consideration.  The  interim 
rule  has,  accordingly,  been  redrafted  to 
make  it  clear  that  the  incapacitating 
condition  must  be  serious  enough  to 
require  the  prisoner  to  cease  his 
criminal  career,  thus  no  longer 
presenting  a  danger  to  himself  or  others. 

Finally,  the  Commission  is  adding  an 
additional  paragraph  to  §  2.63,  the  rule 
that  provides  a  guideline  for  rewarding 
assistance  by  federal  prisoners  in  the 
prosecution  of  other  offenders.  The  rule 
contains  criteria  that  are  equally 
applicable  to  DC  Code  prisoners,  but 
does  not  provide  a  guideline  that  can  be 
applied  to  them.  Thus,  the  Commission 
is  amending  the  rule  to  permit  either  an 
application  for  reduction  of  the 
minimum  term  by  up  to  one-third,  or 
the  deduction  of  one  point  ft'om  the 
Total  Point  Score  under  §  2.80,  as  if  the 
cooperation  had  been  positive  program 
achievement.  It  is  the  Conmiission's 
intent  that  such  rewards  be  limited  to 
cases  wherein  the  cooperation  by  the 
prisoner  has  produced  significant 
results,  and  may  signal  the  prisoner's 
eventual  rehabilitation.  It  is  never  the 
Commission's  practice,  however,  to 
grant  a  reward  in  advance  of 
cooperation,  regardless  of  what 
agreements  may  be  made  between 
prosecutors  and  prisoners. 

Good  Cause  Finding 

The  Commission  is  making  these 
amendments  effective  on  the  date  of  this 
publication,  for  good  cause  pursuant  to 
5  U.S.C.  553(d)(3).  This  is  because  the 
amendments  are  needed  to  address 
issues  that  frequently  arise  in  the  parole 
determination  process  for  which  the 
Commission  is  currently  responsible. 
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Executive  Order  12866  and  Regulatory 
Flexibility  Statement 

The  U.S.  Parole  Commission  has 
determined  that  this  amended  interim 
rule  is  not  a  signiHcant  rule  within  the 
meaning  of  Executive  Order  12866,  and 
the  amended  interim  rule  has, 
accordingly,  not  been  reviewed  by  the 
Office  of  Management  and  Budget.  The 
amended  interim  rule  will  not  have  a 
significant  economic  impact  upon  a 
substantial  niunber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b). 

List  of  Subjects  in  28  CFR  Fart  2 

Administrative  practice  and 
procedure.  Probation  and  parole, 
Prisoners. 

The  Amendments 

Accordingly,  the  U.S.  Parole 
Commission  is  adopting  the  following 
amendments  to  28  CFR  Part  2. 

PART  2— [AMENDED] 

1.  The  authority  citation  for  28  CFR 
Part  2  continues  to  read  as  follows: 

Authority:  18  U.S.C.  4203(a)(1)  and 
4204(a)(6). 

Subpart  A — United  States  Code 
Prisoners  and  Parolees 

2.  28  CFR  Part  2  is  amended  by 
adding  a  new  paragraph  (c)  to  §  2.62  to 
read  as  follows: 

§  2.62    Rewarding  Assistance  In  the 
Prosecution  of  Other  Offenders:  Criteria 
and  Guideilnes 


(c)  In  the  case  of  an  eligible  DC  Code 
prisoner  whose  assistance  meets  the 
criteria  of  this  section,  the  Commission 
may  consider  deducting  a  point  under 
Category  V  of  the  Point  Assignment 
Table  at  §  2.80,  in  addition  to  any  other 
deduction  for  positive  program 
achievement,  when  considering  such 
prisoner  for  parole.  In  the  case  of  a  DC 
Code  prisoner  with  an  unserved 
minimum  term,  the  Commission  may 
consider  filing  an  application  imder 
§  2.76  for  a  reduction  of  up  to  one-third 
of  such  term  less  applicable  good  time. 


Supart  C — District  of  Columbia  Code 
Prisoners  and  Parolees 

3.  28  CFR  Part  2  is  amended  by 
redesignating  paragraphs  (c)  and  (d)  as 
paragraphs  (d)  and  (e)  and  adding  the 
following  new  paragraph  (c)  to  §  2.76  to 
read  as  follows: 

§2.76    Reduction  in  minimum  sentence. 

***** 

(c)  Pursuant  to  DC  Code  §  24-201c, 
the  Commission  may  file  an  application 
to  the  sentencing  court  for  a  reduction 
of  a  prisoner's  minimvun  term  if  the 
Commission  finds  that: 

(1)  The  prisoner  has  completed  three 
years  of  the  minimum  term  imposed  by 
the  court; 

(2)  The  prisoner  has  shown,  in  the 
opinion  of  the  Commission,  outstanding 
participation  in  the  rehabilitative 
program(s)  of  the  institution; 

(3)  The  prisoner  has  fully  observed 
the  rules  of  each  institution  in  which 
the  prisoner  has  been  confined; 

(4)  The  prisoner  appears  to  be  an 
acceptable  risk  for  parole  based  on  both 
the  prisoner's  pre-and  post- 
incarceration  record;  and, 

(5)  Service  of  the  minimum  term 
imposed  by  the  court  does  not  appear 
necessary  to  achieve  appropriate 
punishment  and  deterrence. 
***** 

4.  28  CFR  Part  2  is  amended  by 
revising  §  2.71(b)  to  read  as  follows: 

§2.71    Application  for  parole. 

***** 

(b)  To  the  extent  practicable,  the 
initial  hearing  for  an  eligible  prisoner 
who  has  applied  for  parole  shall  be  held 
at  least  180  days  prior  to  an  adult 
prisoner's  date  of  eligibility  for  parole, 
and  at  least  120  days  fi-om  the  date  a 
youth  offender  has  been  admitted  to  the 
institution  that  is  responsible  for 
developing  his  rehabilitative  program. 
***** 

4a.  Section  2.75(a)  is  revised  to  read 
as  follows: 

§2.75    Reconsideration  proceedings. 

(a)  If  the  Commission  denies  parole,  it 
shall  establish  an  appropriate 
reconsideration  date  in  accordance  with 
the  provisions  of  §  2.80.  The  prisoner 


shall  be  given  a  rehearing  during  the 
month  specified  by  the  Commission,  or 
on  the  docket  of  hearings  immediately 
preceding  that  month  if  there  be  no 
docket  of  hearings  scheduled  for  the 
month  specified.  If  the  prisoner's 
mandatory  release  date  will  occur  before 
the  reconsideration  date  deemed 
appropriate  by  the  Commission 
pursuant  to  §  2.80,  the  Commission  may 
order  that  the  prisoner  be  released  by 
the  expiration  of  his  sentence  less  good 
time  ("continue  to  expiration").  The 
first  reconsideration  date  shall  be 
calculated  fi'om  the  prisoner's  eligibility 
date,  except  that  in  (he  case  of  a  youth 
offender  or  any  prisoner  who  has 
waived  the  initial  hearing,  the  first 
reconsideration  date  shall  be  calculated 
fix>m  the  date  the  initial  hearing  is  held. 
In  all  cases,  any  subsequent 
reconsideration  date  shall  be  calculated 
from  the  date  of  the  last  hearing. 
***** 

4b.  Section  2.87  is  revised  to  read  as 
follows: 

§  2.87    Reparole. 

Each  decision  to  grant  or  deny 
reparole  shall  be  made  by  reference  to 
the  Commission's  reparole  guidelines  at 
§2.21,  which  shall  include  the 
establishment  of  a  presumptive  or 
effective  release  date  pursuant  to 
§  2.12(b)  and  interim  hearings  pursuant 
to  §  2.14.  However,  if  the  prisoner  is 
also  eligible  for  parole  on  a  new  DC 
Code  felony  sentence  that  has  been 
aggregated  with  the  prisoner's  parole 
violation  term,  or  is  a  youth  offender 
serving  the  remainder  of  a  Youth 
Rehabilitation  Act  sentence  following 
revocation  of  parole,  the  applicable 
guideline  at  §  2.80  (adult  or  youth)  shall 
be  applied  in  lieu  of  such  provisions. 
Reparole  hearings  shall  be  conducted 
according  to  the  procedures  set  forth  in 
§2.72. 

5.  28  CFR  Part  2  is  amended  by 
revising  Category  III  B  of  the  Point 
Assignment  Table  at  §  2.80(f)  to  read  as 
follows: 

§  2.80    Guidelines  for  DC  Code  Offenders. 

*         »         »         *         • 

(f)  Point  assignment  table. 


Category  III:  Death  of  victim  or  high  level  violence 


(Salient  factor 
score) 


B.  Current  Offense  Involved  Attempted  Murder  or  Violence  in  which  Death  of  Victim  Would  Have  Been  the  Probable  Result 
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6.  28  CFR  I^rt  2  is  amended  by 
revising  the  heading  of  §  2.80  (g)  and 
paragraph  (g)|6)  to  read  as  follows: 

§2.80    Guidelines  for  DC  Cod«  Offenders. 
•        •        •  I     *        • 

(g)  Definitions  and  instructions  for 
application  ot  point  assignment  table. 


(6)  Current 
criminal  beh 

(i)  Reflects 
conviction,  o 

(ii)  Is  not 
conviction  b 
Commission 


jflo 


fffense  means  any 
ivior  that  is  either: 
in  the  offense  of 


ected  in  the  offense  of 
is  found  by  the 
be  related  to  the  offense 
of  conviction  |(/.e.,  part  of  the  same 
course  of  conduct  as  the  offense  of 
conviction).  Iti  probation  violation 
cases,  the  current  offense  includes  both 
the  original  offense  and  the  violation 
oR^ense,  excebt  that  the  original  offense 
shall  be  scor^  as  a  prior  conviction 
(with  a  prior  i:ommitment)  if  the 
prisoner  served  more  than  six  months  in 
prison  for  the  original  offense  before 
commencement  of  probation. 

*  *        «        *        * 

7.  28  CFR  P  art  2  is  amended  by 
removing  the  word  "certifying"  from 
§  2.77(a),  by  r  jvising  the  phrase 
"medical  staf "  to  read  "case 
management  stafr*  in  §  2.77(e)  and  by 
revising  §  2.7r(c)  to  read  as  follows: 

§2.77    Medici  parole. 

*  *        *        *        * 

(c)  A  prisoner  may  be  granted  a 
medical  parole  on  the  basis  of 
permanent  and  irreversible 
incapacitation  only  if  the  Commission 
finds  that: 

(1)  The  pri^ner  will  not  be  a  danger 
to  himself  or  others  because  his 
condition  rerijders  him  incapable  of 
continuing  his  criminal  career;  and, 
on  parole  will  not  be 
with  the  welfare  of 


(2)  Release 
incompatible 
society. 


7a.  Sectionl2. 78(d)  is  amended  by 
revising  the  phrase  "medical  staff'  to 
read  "case  management  staff'. 

8.  28  CFR  F  art  2  is  amended  by 
adding  the  fo  lowing  reference  to  §  2.89 
between  the  ifeference  to  2.56  and  the 
reference  to  2|.66: 

§2.89    Miscelbneous  provisions. 

***** 

2.63  Rewardini  assistance  in  the  prosecution 
of  other  offendi  trs:  criteria  and  guidelines. 

***** 

Dated:  Janua:  y  26. 1999. 
Michael  J.  Gaiues, 
Chairman,  U.S  Parole  Commission. 
[PR  Doc.  99-23J83  Filed  2-3-99;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Part  501 

Reporting  and  Procedures 
Regulations:  Procedure  for  Requests 
for  Removal  from  List  of  Blocked 
Persons,  Specially  Designated 
Nationals,  Specially  Designated 
Terrorists,  Foreign  Terrorist 
Organizations,  Specially  Designated 
Narcotics  Traffickers,  and  Blocked 
Vessels 

agency:  Office  of  Foreign  Assets 

Control,  Treasury. 

ACnON:  Final  rule;  amendment. 

summary:  The  Treasury  Department  is 
amending  the  Reporting  and  Procedures 
Regulations  to  modify  the  procedures 
for  removal  of  names  of  blocked  persons 
or  vessels  from  the  Office  of  Foreign 
Assets  Control's  list  of  blocked  persons, 
specially  designated  nationals,  specially 
designated  terrorists,  foreign  terrorist 
organizations,  specially  designated 
narcotics  traffickers,  and  blocked 
vessels. 

EFFECTIVE  DATE:  January  29.  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Robert  McBrien,  Chief,  International 
Programs  Division  (tel.:  202/622-2420). 
or  William  B.  Hoffman,  Chief  Counsel 
(tel.:  202/622-2410),  Office  of  Foreign 
Assets  Control,  IDepartment  of  the 
Treasury,  Washin^on,  D.C.  20220. 
SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC,"  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  ASCII  and  Adobe 
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Background 

On  August  25, 1997,  the  Office  of 
Foreign  Assets  Control  of  the  Treasury 
Department  ("OFAC")  promulgated  the 
Reporting  and  Procedures  Regulations, 
31  CFR  part  501  (the  "Regulations"),  to 
simplify,  by  consolidating  and 
standardizing  in  a  single  part,  common 
provisions  on  collections  of  information 
in  existing  OFAC  regulations.  Section 
501.807  of  the  Regulations  described  a 
procedure  to  be  followed  by  a  person 
seeking  administrative  reconsideration 
of  its  designation  or  that  of  a  vessel  as 
blocked,  or  who  wished  to  assert  that 
the  circumstances  resulting  in  the 
designation  are  no  longer  applicable. 
Section  501.807  is  amended  to  modify 
the  procedure  set  forth  in  that  section. 

Because  the  Regulations  involve  a 
foreign  affairs  function.  Executive  Order 
12866  and  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)(the  "APA")  requiring  notice  of 
proposed  rulemaking,  opportunity  for 
public  participation,  and  delay  in 
effective  date,  are  inapplicable.  Because 
no  notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612)  does 
not  apply. 

List  of  Subjects  in  31  CFR  Part  501 

Administrative  practice  and 
procediu'e.  Banks,  banking,  Blocking  of 
assets.  Foreign  trade.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  501  is  amended 
as  set  forth  below: 

PART  501— REPORTING  AND 
PROCEDURES  REGULATIONS 

1.  The  authority  citation  for  part  501 
continues  to  read  as  follows: 

Authority:  22  U.S.C.  287c;  31  U.S.C. 
321(b):  50  U.S.C.  1701-1706;  50  U.S.C.  App. 
1^4. 

Subpart  D  --  Procedures 

2.  Section  501.807  is  revised  to  read 
as  follows: 

§  501 .807.    Procedures  governing  removal 
of  names  from  appendices  A,  B,  and  C  to 
this  chapter. 

A  person  may  seek  administrative 
reconsideration  of  his,  her  or  its 
designation  or  that  of  a  vessel  as 
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blocked,  or  assert  that  the  circumstances 
resulting  in  the  designation  no  longer 
apply,  and  thus  seek  to  have  the 
designation  rescinded  pursuant  to  the 
following  administrative  procedures: 

(a)  A  person  blocked  imder  the 
provisions  of  any  part  of  this  chapter, 
including  a  specially  designated 
national,  specially  designated  terrorist, 
or  specially  designated  narcotics 
trafficker  (collectively, "a  blocked 
person"),  or  a  person  owning  a  majority 
interest  in  a  blocked  vessel  may  submit 
arguments  or  evidence  that  the  person 
believes  establishes  that  insufficient 
basis  exists  for  the  designation.  The 
blocked  person  also  may  propose 
remedial  steps  on  the  person's  part, 
such  as  corporate  reorganization, 
resignation  of  persons  from  positions  in 
a  blocked  entity,  or  similar  steps,  which 
the  person  believes  would  negate  the 
basis  for  designation.  A  person  owning 
a  majority  interest  in  a  blocked  vessel 
may  propose  the  sale  of  the  vessel,  with 
the  proceeds  to  be  placed  into  a  blocked 
interest-bearing  account  after  deducting 
the  costs  inciured  while  the  vessel  was 
blocked  and  the  costs  of  the  sale.  This 
submission  must  be  made  in  writing 
and  addressed  to  the  Oirector,  Office  of 
Foreign  Assets  Control,  U.S.  Department 
of  the  Treasury,  1500  Pennsylvania 
Avenue,  NW — Annex,  Washington,  DC 
20220. 

(b)  The  information  submitted  by  the 
blocked  person  seeking  unblocking  or 
by  a  person  seeking  the  imblocking  of  a 
vessel  will  be  reviewed  by  the  Office  of 
Foreign  Assets  Control,  which  may 
request  clarifying,  corroborating,  or 
other  additional  information. 

(c)  A  blocked  person  seeking 
unblocking  or  a  person  seeking  the 
unblocking  of  a  vessel  may  request  a 
meeting  with  the  Office  of  Foreign 
Assets  Control;  however,  such  meetings 
are  not  required,  and  the  office  may,  at 
its  discretion,  decline  to  conduct  such 
meetings  prior  to  completing  a  review 
pursuant  to  this  section. 

(d)  After  the  Office  of  Foreign  Assets 
Control  has  conducted  a  review  of  the 
request  for  reconsideration,  it  will 
provide  a  written  decision  to  the 
blocked  person  or  person  seeking  the 
imblocking  of  a  vessel. 

Dated:  January  6, 1999. 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

Approved:  January  20, 1999. 
Elisabeth  A.  Bresee, 
Assistant  Secretary  (Enforcement), 
Department  of  the  Treasury. 
[FR  Doc.  99-2571  Filed  1-29-99;  3:55  pml 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-47 
[FPMR  Amendment  H-201] 
RIN  3090-AG60 

Utilization  and  Disposal  of  Real 
Property 

AGENCY:  General  Services 
Administration. 
ACTION:  Final  rule. 

summary:  The  General  Services 
Administration  is  amending  the  public 
benefit  conveyance  regulations  for 
utilization  and  disposal  of  real  property 
to  update  the  Federal  Property 
Management  Regulations  and  to  include 
implementation  regulations  for  new 
laws.  The  new  regulations  incorporate 
the  public  benefit  conveyance  of  surplus 
Federal  Government  real  property  for 
housing,  law  enforcement,  and 
emergency  management  purposes.  The 
laws  that  this  regulation  implements  are 
Pub.  L.  105-50,  Pub.  L.  105-119  Sec. 
118,  Pub.  L.  98-181,  97  Stat.  1175.  and 
Federal  Property  and  Administrative 
Services  Act  amendments  to  203(k)  and 
203(p). 

EFFECTIVE  DATE:  February  4, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  C.  Langfeld,  Director,  Real 
Property  Policy  Division,  Office  of  Real 
Property,  at  202-501-1737. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

A  proposed  rule  was  published  in  the 
Federal  Register  on  August  11,  1998  (63 
FR  42792).  All  comments  received  were 
considered  in  the  final  rule.  The 
Department  of  Defense  provided  a 
comment  regarding  the  repeal  of  §  101- 
47.308-5  (Property  for  use  as  shrines, 
memorials,  or  for  religious  purposes) 
and  its  potential  impact  on  current 
surplus  real  property  actions.  GSA 
agrees  that  actions  that  have  begun  on 
existing  surplus  real  property  may 
continue  to  conclusion;  however,  this 
authority  will  not  be  available  to  use  in 
disposal  actions  on  future  surplus  real 
property.  A  nonprofit  self-help  housing 
organization  provided  comments 
regarding  the  provisions  for  the  notice 
period  and  the  role  of  the  Department  of 
Housing  and  Urban  Development  (HUD) 
in  the  event  that  conveyed  surplus 
property  is  reverted  to  the  Federal 
Government.  GSA  adopted  the  comment 
to  extend  the  notice  period  but  not  the 
expanded  HUD  role  comment  because 
HUD  has  not  yet  determined  their 
program  regulations  as  they  relate  to  the 
reversionary  clause  provision.  The 


Department  of  Justice  also  provided 
comments  regarding  the  time  jjeriods  for 
conveyance.  GSA  adopted  an  extension 
of  the  time  period  for  the  notice  period 
but  not  for  other  time  periods  due  to 
GSA  programmatic  issues  regarding 
consistency  with  other  real  property 
public  benefit  conveyances. 

B.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment;  therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

C.  Executive  Order  12866 

GSA  has  determined  that  this  interim 
rule  is  not  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866  of  September  30.  1993. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  revisions  do  not 
impose  recordkeeping  or  information 
collection  requirements,  or  the 
collection  of  information  fi-om  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  (OMB) 
under  44  U.S.C.  501  et  seq. 

E.  Small  Business  Reform  Act 

This  final  rule  is  also  exempt  from 
congressional  review  prescribed  under  5 
U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subjects  in  41  CFR  Part  101-47 

Government  property  management. 
Surplus  Government  property. 

For  the  reasons  stated  in  the 
preamble,  41  CFR  part  101-47  is 
amended  as  follows: 

PART  101-47— UTILIZATION  AND 
DISPOSAL  OF  REAL  PROPERTY 

1.  The  authority  citation  for  part  101- 
47  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c). 

§101-47.103-4    [Reserved] 

2.  Section  101-47.103-4  is  removed 
and  reserved. 

3.  Section  101-47.203-5  is  amended 
by  revising  paragraphs  (b)  and  (c)  to 
read  as  follows: 

§101-47.203-6    Screening  of  excess  real 
property. 

***** 

fb)  Notices  of  availability  for 
information  of  the  Secretary  of  Health 
and  Human  Services  and  the  Secretary 
of  Education  in  cormection  with  the 
exercise  of  the  authority  vested  under 
the  provisions  of  section  203(k)(l)  of  the 
Act;  the  Secretary  of  the  Interior  in 
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connection  v  ith  provisions  in  16  U.S.C. 
667b  through  d,  the  exercise  of  the 
authority  ves  ted  under  the  provisions  of 
section  203(1  )(2)  of  the  Act,  or  a 
determination  under  the  provisions  of 
section  203(k)(3)  of  the  Act;  and  the 
Secretary  of  1  lousing  and  Urban 
Developmeni  in  connection  with  the 
exercise  of  th  e  authority  vested  under 
the  provisiors  of  section  203(k)(6)  of  the 
Act  will  be  S(!nt  to  the  offices  designated 
by  those  offi<  ials  to  serve  the  areas  in 
which  the  praperties  are  located. 
Similar  notices  of  availabiUty  for 
information  of  the  Attorney  General  and 
the  Director  (if  the  Federal  Emergency 
Management  Agency  in  connection  with 
a  possible  determination  under  the 
provisions  ol  section  203(p)(l)  of  the 
Act,  and  for  information  of  the  Secretary 
of  Transportation  in  connection  with 
the  exercise  j)f  the  authority  vested 
under  the  prtvisions  of  section  203{q)  of 
the  Act,  willjbe  respectively  sent  to  the 
Office  of  Justiice  Programs,  Department 
of  Justice;  thi  Federal  Emergency 
Managemend  Agency;  and  the  Maritime 
Administratipn,  Department  of 
Transportation. 

(c)  The  Departments  of  Health  and 
Human  Services,  Education,  Interior, 
Housing  andlUrban  Development, 
Justice,  and  Transportation,  and  the 
Federal  Emergency  Management  Agency 
shall  not  atteppt  to  interest  a  local 
applicant  in  e  property  until  it  is 
determined  surplus,  except  with  the 
prior  consent  of  GSA  on  a  case-by-case 
basis  or  as  otherwise  agreed  upon. 
When  such  donsent  is  obtained,  the 
local  applicant  shall  be  informed  that 
consideration  of  the  application  is 
conditional  Upon  the  property  being 
determined  surplus  to  Federal 
requirements  and  made  available  for  the 
purposes  of  the  application.  However, 
these  Federal  agencies  are  encouraged  to 
advise  the  aj  ipropriate  GSA  regional 
office  of  thos  e  excess  properties  which 
are  suitable  lor  their  programs. 
***** 

4.  Section  101-47.204-1  is  amended 
by  revising  t  le  first  sentence  in 
paragraph  (a  ,  and  paragraphs  (b)  and  (c) 
to  read  as  follows: 

I 
§  1 01  -47.204-{1    Reported  property. 

(a)  The  holding  agency,  the  Secretary 
of  Health  and  Human  Services,  the 
Secretary  of  ilducation,  the  Secretary  of 
the  Interior,  the  Secretary  of  Housing 
and  Urban  E  evelopment,  the  Attorney 
General,  the  Director  of  the  Federal 
Emergency  I  Management  Agency,  and 
the  Secretar '  of  Transportation  will  be 
notified  of  tj  le  date  upon  which 
determinati(  n  as  surplus  becomes 
effective.  ' 


(b)  The  notices  to  the  Secretary  of 
Health  and  Human  Services,  the 
Secretary  of  Education,  the  Secretary  of 
the  Interior,  the  Secretary  of  Housing 
and  Urban  Development,  and  the 
Secretary  of  Energy  will  be  sent  to  the 
offices  designated  by  them  to  serve  the 
area  in  which  the  property  is  located. 
The  notices  to  the  Attorney  General  will 
be  sent  to  the  Office  of  Justice  Programs, 
Department  of  Justice.  The  notices  to  the 
Director  of  the  Federal  Emergency 
Management  Agency  will  be  sent  to  the 
Federal  Emergency  Management 
Agency.  The  notices  to  the  Secretary  of 
Transportation  will  be  sent  to  the 
Federal  Aviation  Administration,  the 
Federal  Highway  Administration,  and 
the  Maritime  Administration.  The 
notices  to  the  Federal  agencies  having  a 
requirement  pursuant  to  section  218  of 
the  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act 
of  1970  will  be  sent  to  the  office  making 
the  request  imless  another  office  is 
designated. 

(c)  With  regard  to  surplus  property 
which  GSA  predetermines  will  not  be 
available  for  disposal  under  any  of  the 
statutes  cited  in  §  101^7.4905,  or 
whenever  the  holding  agency  has 
requested  reimbursement  of  the  net 
proceeds  of  disposition  pursuant  to 
section  204(c)  of  the  Act,  the  notice  to 
the  affected  Federal  agencies  will 
contain  advice  of  such  determination  or 
request  for  reimbursement.  The  affected 
Federal  agencies  shall  not  screen  for 
potential  applicants  for  such  property. 

5.  Section  101-47.303-2  is  amended 
by  revising  paragraphs  (e),  (fj,  and  (g)  to 
read  as  follows: 


§101-47.303-2 
agencies. 


Disposals  to  public- 


(e)  In  the  case  of  property  which  may 
be  made  available  for  assignment  to  the 
Secretary  of  Health  and  Human  Services 
(HHS),  the  Secretary  of  Education  (ED), 
the  Secretary  of  the  Interior  (DOI),  or  the 
Secretary  of  Housing  and  Urban 
Development  (HUD)  for  disposal  under 
sections  203(k)(l),  (2),  or  (6)  of  the  Act: 

(1)  The  disposal  agency  shall  inform 
th«  appropriate  offices  of  HHS,  ED,  NPS, 
or  HUD  3  workdays  in  advance  of  the 
date  the  notice  will  be  given  to  public 
agencies,  to  permit  similar  notice  to  be 
given  simultaneously  by  HHS,  ED,  NPS, 
or  HUD  to  additional  interested  public 
bodies  and/ or  nonprofit  institutions. 

(2)  The  disposal  agency  shall  furnish 
the  Federal  agencies  with  a  copy  of  the 
postdated  transmittal  letter  addressed  to 
each  public  agency,  copies  (not  to 
exceed  25)  of  the  postdated  notice,  and 
a  copy  of  the  holding  agency's  Report  of 


Excess  Real  Property  (Standard  Form 
118,  with  accompanying  schedules). 
(3)  As  of  the  date  of  the  transmittal 
letter  and  notice  to  public  agencies,  the 
affected  Federal  agencies  may  proceed 
with  their  screening  functions  for  any 
potential  applicants  and  thereafter  may 
make  their  determinations  of  need  and 
receive  applications. 

(f)  If  the  disposal  agency  is  not 
informed  within  the  20-  or  30-calendar 
day  period  provided  in  the  notice  of  the 
desire  of  a  public  agency  to  acquire  the 
property  under  the  provisions  of  the 
statutes  hsted  in  §  101-47.4905,  or  is 
not  notified  by  ED  or  HHS  of  a  potential 
educational  or  public  heetlth  use,  or  is 
not  notified  by  the  IX3I  of  a  potential 
park  or  recreation,  historic  monument, 
or  wildlife  conservation  use,  or  is  not 
notified  by  the  HUD  of  a  potential  self- 
help  housing  or  housing  assistance 
requirement,  or  is  not  notified  by  the 
Department  of  Justice  of  a  potential 
correctional  facilities  or  law 
enforcement  use,  or  is  not  notified  by 
the  Federal  Emergency  Management 
Agency  of  a  potential  emergency 
management  response  use;  or  is  not 
notified  by  the  Etepartment  of 
Transportation  of  a  potential  port 
facility  or  public  airport  use,  it  shall  be 
assumed  that  no  public  agency  or 
otherwise  eligible  organization  desires 
to  procure  the  property.  (The 
requirements  of  this  §  101-47.303-2(f) 
shall  not  apply  to  the  procedures  for 
making  Federal  surplus  real  property 
available  to  assist  the  homeless  in 
accordance  with  section  501  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act,  as  amended  (42  U.S.C. 
11411).) 

(g)  The  disposal  agency  shall 
promptly  review  each  response  of  a 
public  agency  to  the  notice  given 
pursuant  to  paragraph  (b)  of  this  section. 
The  disposal  agency  shall  determine 
what  constitutes  a  reasonable  period  of 
time  to  allow  the  public  agency  to 
develop  and  submit  a  formal  application 
for  the  property  or  its  comments  as  to 
the  compatibility  of  the  disposal  with  its 
development  plans  and  programs.  When 
making  such  determination,  the 
disposal  agency  shall  give  consideration 
to  the  potential  suitability  of  the 
property  for  the  use  proposed,  the 
length  of  time  the  pubUc  agency  has 
stated  it  will  require  for  its  action,  the 
protection  and  maintenance  costs  to  the 
Government  during  such  length  of  time, 
and  any  other  relevant  facts  and 
circumstances.  The  disposal  agency 
shall  coordinate  such  review  and 
determination  with  the  proper  office  of 
any  interested  Federal  agencies  Usted 
below: 
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(1)  National  Park  Service,  Department 
of  the  Interior; 

(2)  Department  of  Health  and  Human 
Services; 

(3)  Department  of  Education; 

(4)  Department  of  Housing  and  Urban 
Development; 

(5)  Federal  Aviation  Administration, 
Department  of  Transportation; 

(6)  Fish  and  Wildlife  Service, 
Department  of  the  Interior; 

(7)  Federal  Highway  Administration, 
Department  of  Transportation; 

(8)  Office  of  Justice  Programs, 
Department  of  Justice; 

(9)  Federal  Emergency  Management 
Agency;  and 

(10)  Maritime  Administration, 
Department  of  Transportation. 


$101-47.308-6    [Reserved] 

6.  Section  101-47.308-5  is  removed 
and  reserved. 

7.  Section  101-47.308-6  is  revised  to 
read  as  follows: 

§  1 01  -47.308-6    Property  for  providing  self- 
help  housing  or  housing  assistance. 

(a)  Property  for  self-help  housing  or 
housing  assistance,  as  defined  in  section 
203(k)(6)(C)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended  (40  U.S.C),  is  property  for 
low-income  housing  opportimities 
through  the  construction,  rehabilitation, 
or  refurbishment  of  self-help  housing, 
under  terms  that  require  that: 

(1)  Any  individual  or  family  receiving 
housing  or  housing  assistance 
constructed,  rehabiUtated,  or 
refurbished  through  use  of  the  property 
shall  contribute  a  significant  amount  of 
labor  toward  the  construction, 
rehabilitation,  or  refurbishment;  and 

(2)  Dwellings  constructed, 
rehabiUtated,  or  refurbished  through  use 
of  the  property  shall  be  quality 
dwellings  that  comply  with  local 
building  and  safety  codes  and  standards 
and  shall  be  available  at  phces  below 
prevailing  market  prices. 

Note  to  paragraph  (a):  This  program  is 
separate  from  the  program  under  Title  V  of 
the  Stewart  B.  McKinney  Act  of  1987,  which 
is  covered  in  41  CFR  subpart  101-47.9  (Use 
of  Federal  Real  Property  To  Assist  the 
Homeless). 

(b)  The  head  of  the  disposal  agency, 
or  his/her  designee,  is  authonzed,  at 
his/her  discretion  to  assign  to  the 
Secretary  of  the  Department  of  Housing 
and  Urban  Development  (HUD)  for 
disposal  under  section  203(k)(6)  of  the 
Act  such  surplus  real  property, 
including  buildings,  fixtiu-es,  and 
equipment  situated  thereon,  as  is 
recommended  by  the  Secretary  as  being 
needed  for  providing  self-help  housing 


or  housing  assistance  for  low-income 
individuals  or  families. 

(c)  With  respect  to  real  property  and 
related  personal  property  which  may  be 
made  available  for  assignment  to  HUD 
for  disposal  under  section  203(k)(6)  of 
the  Act  for  self-help  housing  or  housing 
assistance  purposes,  the  disposal  agency 
shall  notify  eligible  public  agencies,  in 
accordance  with  the  provisions  of 

§  101-47.303-2,  that  such  property  has 
been  determined  to  be  surplus.  Such 
notice  to  eligible  public  agencies  shall 
state  that  any  planning  for  self-help 
housing  or  housing  assistance  use 
involved  in  the  development  of  the 
comprehensive  and  coordinated  plan  of 
use  and  procurement  for  the  property 
must  be  coordinated  with  HUD  and  that 
an  apphcation  form  for  such  use  of  the 
property  and  instructions  for  the 
preparation  and  submission  of  an 
application  may  be  obtained  from  HUD. 
The  requirement  for  self-help  housing  or 
housing  assistance  use  of  the  property 
by  an  eUgible  public  agency  will  be 
contingent  upon  the  disposal  agency's 
approval  under  paragraph  (j)  of  this 
section  and  a  recommendation  for 
assignment  of  Federal  surplus  real 
property  received  from  HUD.  Any 
subsequent  transfer  shall  be  subject  to 
the  disapproval  of  the  head  of  the 
disposal  agency  as  stipulated  under 
section  203(k)(6)(B)  of  the  Act  and 
referenced  in  paragraph  (k)  of  this 
section. 

(d)  With  respect  to  siuplus  real 
property  and  related  personal  property 
which  may  be  made  available  for 
assignment  to  HUD  for  disposal  imder 
section  203(k)(6)  of  the  Act  for  self-help 
housing  or  housing  assistance  purposes 
to  nonprofit  organizations  that  exist  for 
the  primary  purpose  of  providing 
housing  or  housing  assistance  for  low- 
income  individuals  or  families,  HUD 
may  notify  such  eligible  nonprofit 
organizations,  in  accordance  with  the 
provisions  of  §  101-47. 303-2(e),  that 
such  property  has  been  determined  to 
be  surplus.  Any  such  notice  to  eligible 
nonprofit  organizations  shall  state  that 
any  requirement  for  housing  or  housing 
assistance  use  of  the  property  should  be 
coordinated  with  the  pubUc  agency 
declaring  to  the  disposal  agency  an 
intent  to  develop  and  submit  a 
comprehensive  and  coordinated  plan  of 
use  and  procurement  for  the  property. 
The  requirement  for  self-help  housing  or 
housing  assistance  use  of  the  property 
by  an  eligible  nonprofit  organization 
will  be  contingent  upon  the  disposal 
agency's  approval,  under  paragraph  (j) 
of  this  section,  of  an  assignment 
recommendation  received  from  HUD, 
and  any  subsequent  transfer  shall  be 
subject  to  the  disapproval  of  the  head  of 


the  disposal  agency  as  stipulated  under 
section  203(k)(6)(B)  of  the  Act  and 
referenced  in  paragraph  (k)  of  this 
section. 

(e)  HUD  shall  notify  the  disposal 
agency  within  30-calendar  days  after  the 
date  of  the  notice  of  determination  of 
surplus  if  it  has  an  eligible  applicant 
interested  in  acquiring  the  property. 
Whenever  HUD  has  notified  the 
disposal  agency  within  the  30-calendar 
day  period  of  a  potential  self-help 
housing  or  housing  assistance 
requirement  for  the  property,  HUD  shall 
submit  to  the  disposal  agency  within  25- 
calendar  days  after  the  expiration  of  the 
30-calendar  day  period,  a 
recommendation  for  assignment  of  the 
property,  or  shall  inform  the  disposal 
agency,  within  the  25-calendar  day 
period,  that  a  recommendation  will  not 
be  made  for  assignment  of  the  property. 

(f)  Whenever  an  eligible  public  agency 
has  submitted  a  plan  of  use  for  property 
for  a  self-help  housing  or  housing 
assistance  requirement,  in  accordance 
with  the  provisions  of  §  101-47.303-2, 
the  disposal  agency  shall  transmit  two 
copies  of  the  plan  to  the  regional  office 
of  HUD.  HUD  shall  submit  to  the 
disposal  agency,  within  25-calendar 
days  after  the  date  the  plan  is 
transmitted,  a  recommendation  for 
assignment  of  the  property  to  the 
Secretary  of  HUD,  or  shall  inform  the 
disposal  agency,  within  the  25-calendar 
day  period,  that  a  recommendation  will 
not  be  made  for  assignment  of  the 
property  to  HUD. 

(g)  Any  assigiunent  recommendation 
submitted  to  the  disposal  agency  by 
HUD  shall  set  forth  complete 
information  concerning  the  self-help 
housing  or  housing  assistance  use, 
including: 

(1)  Identification  of  the  property; 

(2)  Name  of  the  applicant  and  the  size 
and  nature  of  its  program; 

(3)  Specific  use  plaimed; 

(4)  Intended  public  benefit  allowance; 

(5)  Estimate  of  the  value  upon  which 
such  proposed  allowance  is  based;  and 

(6)  If  the  acreage  or  value  of  the 
property  exceeds  the  standards 
established  by  the  Secretary,  an 
explanation  therefor. 

Note  to  paragraph  (g):  HUD  shall  furnish 
to  the  holding  agency  a  copy  of  the 
recommendation,  unless  the  holding  agency 
is  also  the  disposal  agency. 

(h)  Holding  agencies  shall  cooperate 
to  the  fullest  extent  possible  with 
representatives  of  HUD  in  their 
inspection  of  such  property  and  in 
furnishing  information  relating  thereto. 

(i)  In  the  absence  of  an  assignment 
recommendation  ftt)m  HUD  submitted 
pursuant  to  §  101-47.308-6(e)  or  (f).  and 
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received  with  n  the  25-calendar  day 
time  limit  specified  therein,  the  disposal 
agency  shall  p  roceed  with  other 
disposal  actio  is. 

(j)  If,  after  c  )nsidering  other  uses  for 
the  property,  I  he  disposal  agency 
approves  the )  issignment 
recommendat  on  from  HUD,  it  shall 
assign  the  pro  jerty  by  letter  or  other 
document  to  t  le  Secretary  of  HUD.  If 
the  recommen  dation  is  disapproved,  the 
disposal  ageni  :y  shall  likewise  notify  the 
Secretary  of  ¥  UD.  The  disposal  agency 
shall  furnish  I  d  the  holding  agency  a 
copy  of  the  assignment,  unless  the 
holding  agenc  y  is  also  the  disposal 
agency. 

(k)  Subsequent  to  the  receipt  of  the 
disposal  agency's  letter  of  assignment, 
HUb  shall  furnish  to  the  disposal 
agency  a  Notii  :e  of  Proposed  Transfer  in 
accordance  w  th  section  203(k)(6)(B)  of 
the  Act.  If  the  disposal  agency  has  not 
disapproved  t  le  proposed  transfer 
within  30-cal(  ndar  days  of  the  receipt  of 
the  Notice  of  1  Proposed  Transfer,  HUD 
may  proceed  '  vith  the  transfer. 

(1)  HUD  shall  furnish  the  Notice  of 
Proposed  Transfer  within  35-calendar 
days  after  the  disposal  agency's  letter  of 
assignment  ai  id  shall  prepare  the 
transfer  docui  nents  and  take  all 
necessary  actjons  to  accomplish  the 
transfer  withih  15-calendar  days  after 
the  expiration  of  the  30-calendar  day 
period  provid  ed  for  the  disposal  agency 
to  consider  the  notice.  HUD  shall 
furnish  the  disposal  agency  two 
conformed  co  pies  of  deeds,  leases  or 
other  instrum  snts  conveying  the 
property  und(  t  section  203(k)(6)  of  the 
Act  and  all  re  ated  documents 
containing  restrictions  or  conditions 
regulating  the  future  use,  maintenance 
or  transfer  of  he  property. 

(m)  HUD  h)  s  the  responsibility  for 
enforcing  con  ipliance  with  the  terms 
and  conditior  s  of  transfer;  for  the 
reformation,  correction,  or  amendment 
of  any  transfe  r  instrument;  for  the 
granting  of  re  eases;  and  for  the  taking 
of  any  necess  u-y  actions  for  recapturing 
such  property  in  accordance  with  the 
provisions  of  section  203(k)(4)  of  the 
Act.  HUD  ma  ntains  the  same 
responsibility  for  properties  previously 
conveyed  un<  er  section  414(a)  of  the 
1969  HUD  Ac  t.  Any  such  action  shall  be 
subject  to  the  disapproval  of  the  head  of 
the  disposal  i  gency.  Notice  to  the  head 
of  the  disposi  I  agency  by  HUD  of  any 
action  propo;  ed  to  be  taken  shall 
identify  the  property  affected,  set  forth 
in  detail  the  proposed  action,  and  state 
the  reasons  tl  lerefor. 

(n)  If  any  p  'operty  previously 
conveyed  unier  section  414(a)  of  the 
1969  HUD  Act,  as  amended,  to  an  entity 
other  than  a  j  lublic  body  is  used  for  any 


purpose  other  than  the  purpose  for 
which  it  was  sold  or  leased  within  a 
period  of  30  years  of  the  conveyance,  it 
shall  revert  to  the  United  States  (or.  in 
the  case  of  leased  property,  the  lease 
shall  terminate)  unless  the  appropriate 
Secretary  (HUD  or  the  Secretary  of 
Agriculture  (USDA))  and  the 
Administrator  of  General  Services,  after 
the  expiration  of  the  first  20  years  of 
such  period,  approve  the  use  of  the 
property  for  such  other  purpose. 

(0)  In  each  case  of  repossession  under 
a  terminated  lease  or  reversion  of  title 
by  reason  of  noncompliance  with  the 
terms  or  conditions  of  sale  or  other 
cause,  HUD  (or  USDA  for  property 
conveyed  through  the  former  Farmers 
Home  Administration  program  imder 
section  414(a)  of  the  1969  HUD  Act) 
shall,  at  or  prior  to  such  repossession  or 
reversion  of  title,  provide  the 
appropriate  GSA  regional  office  with  an 
accurate  description  of  the  real  and 
related  personal  property  involved. 
Standard  Form  118,  Report  of  Excess 
Real  Property,  and  the  appropriate 
schedules  shall  be  used  for  this  purpose. 
Upon  receipt  of  advice  from  HUD  (or 
USDA)  that  such  property  has  been 
repossessed  or  title  has  reverted.  GSA 
will  act  upon  the  Standard  Form  118. 
The  grantee  shall  be  required  to  provide 
protection  and  maintenance  for  the 
property  until  such  time  as  the  title 
reverts  to  the  Federal  Government, 
including  the  period  of  any  notice  of 
intent  to  revert.  Such  protection  and 
maintenance  shall,  at  a  minimum, 
conform  to  the  standards  prescribed  in 
§101-47.4913. 

8.  Section  101-47.308-9  is  amended 
by  revising  the  section  heading, 
paragraphs  (a)  through  (g),  and 
paragraphs  (j)  and  (k)  to  read  as  follows: 

§  1 01  -47.308-9    Property  for  correctional 
facility,  law  enforcement,  or  emergency 
management  response  purposes. 

(a)  Under  section  203(p)(l)  of  the  Act. 
the  head  of  the  disposal  agency  or 
designee  may,  in  his/her  discretion, 
convey,  without  monetary 
consideration,  to  any  State,  or  to  those 
governmental  bodies  named  therein,  or 
to  any  political  subdivision  or 
instrumentality  thereof,  surplus  real  and 
related  personal  property  for: 

(1)  Correctional  facility  purposes, 
provided  the  Attorney  General  has 
determined  that  the  property  is  required 
for  such  purposes  and  has  approved  an 
appropriate  program  or  project  for  the 
care  or  rehabilitation  of  criminal 
offenders; 

(2)  Law  enforcement  purposes, 
provided  the  Attorney  General  has 
determined  that  the  property  is  required 
for  such  purposes;  and 


(3)  Emergency  management  response 
purposes,  including  fire  and  rescue 
services,  provided  the  Director  of  the 
Federal  Emergency  Management  Agency 
has  determined  that  the  property  is 
required  for  such  purposes. 

(b)  The  disposal  agency  shall  provide 
prompt  notification  to  the  Office  of 
Justice  Programs  (OJP),  Department  of 
Justice  (DOJ),  and  the  Federal 
Emergency  Management  Agency 
(FEMA)  of  the  availability  of  surplus 
properties.  Included  in  the  notification 
to  OJP  and  FEMA  will  be  a  copy  of  the 
holding  agency's  Standard  Form  118, 
Report  of  Excess  Real  Property,  with 
accompanying  schedules. 

(c)  With  respect  to  real  property  and 
related  personal  property  which  may  be 
made  available  for  disposal  under 
section  203(p)(l)  of  the  Act  for 
correctional  facility,  law  enforcement, 
or  emergency  management  response 
purposes,  OJP  or  FEMA  shall  convey 
notices  of  availability  of  properties  to 
the  appropriate  State  and  local  public 
agencies.  Such  notice  shall  state  that 
any  planning  for  correctional  facility, 
law  enforcement,  or  emergency 
management  response  use  involved  in 
the  development  of  a  comprehensive 
£uid  coordinated  plan  of  use  and 
procurement  for  the  property  must  be 
coordinated  and  approved  by  the  OJP  or 
FEMA,  as  appropriate,  and  that  an 
application  form  for  such  use  of  the 
property  and  instructions  for  the 
preparation  and  submission  of  an 
application  may  be  obtained  from  OJP 
or  FEMA.  OJP  defines  the  term  "law 
enforcement"  to  mean  "any  activity 
involving  the  control  or  reduction  of 
crime  and  juvenile  delinquency,  or 
enforcement  of  the  criminal  law, 
including  investigative  activities  such  as 
laboratory  functions  as  well  as 
training."  The  requirement  for 
correctional  facility,  law  enforcement, 
or  emergency  management  response  use 
of  the  property  by  an  eligible  public 
agency  will  be  contingent  upon  the 
disposal  agency's  approval  under 
paragraph  (g)  of  this  section  of  a 
determination: 

(1)  By  DOJ  that  identifies  surplus 
property  required  for  correctional 
facility  use  under  an  appropriate 
program  or  project  for  the  care  of 
rehabilitation  of  criminal  offenders,  or 
for  law  enforcement  use;  or 

(2)  By  FEMA  that  identifies  surplus 
property  required  for  emergency' 
management  response  use. 

(d)  OJP  or  FEMA  shall  notify  the 
disposal  agency  within  30-calendar  days 
after  the  date  of  the  notice  of 
determination  of  surplus  if  there  is  an 
eligible  applicant  interested  in  acquiring 
the  property.  Whenever  OJP  or  FEMA 
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has  notified  the  disposal  agency  within 
the  said  30-calendar  day  period  of  a 
potential  correctional  facility,  law 
enforcement,  or  emergency  management 
response  requirement  for  the  property, 
OJP  or  FEMA  shall  submit  to  the 
disposal  agency  within  25-calendar  days 
after  the  expiration  of  the  30-calendar 
day  period,  a  determination  indicating  a 
correctional  facility  requirement  for  the 
property  and  approving  an  appropriate 
program  or  project  for  die  care  or 
rehabilitation  of  criminal  offenders,  a 
law  enforcement  requirement,  or  an 
emergency  management  response 
requirement,  or  shall  inform  the 
disposal  agency,  within  the  25-calendar 
day  period,  that  the  property  will  not  be 
required  for  correctional  facility,  law 
enforcement,  or  an  emergency 
management  response  use. 

(e)  Any  determination  submitted  to 
the  disposal  agency  by  DOJ  or  FEMA 
shall  set  forth  complete  information 
concerning  the  correctional  facility,  law 
enforcement,  or  emergency  management 
response  use,  includine: 

{!)  Identification  of  tne  property; 

(2)  Certification  that  the  property  is 
required  for  correctional  facility,  law 
enforcement,  or  emergency  management 
response  use; 

(3)  A  copy  of  the  approved 
application  which  defines  the  proposed 
plan  of  use;  and 

(4)  The  environmental  impact  of  the 
proposed  correctional  facility,  law 
enforcement,  or  emergency  management 
response  use. 

(i)  Both  holding  and  disposal  agencies 
shall  cooperate  to  the  fullest  extent 
possible  with  Federal  and  State  agency 
representatives  in  their  inspection  of 
such  property  and  in  furnishing 
information  relating  thereto. 

(g)  If,  after  considering  other  uses  for 
the  property,  the  disposal  agency 
approves  the  determination  by  DOJ  or 
FEMA,  it  shall  convey  the  property  to 
the  appropriate  grantee.  If  the 
determination  is  disapproved,  or  in  the 
absence  of  a  determination  from  DOJ  or 
FEMA  submitted  pursuant  to  §  101- 
47.308-9(d).  and  received  within  the  25- 
calendar  day  time  limit  specified 
therein,  the  disposal  agency  shall 
proceed  with  other  disposal  actions. 
The  disposal  agency  shall  notify  OJP  or 
FEMA  10  days  prior  to  any 
announcement  of  a  determination  to 
either  approve  or  disapprove  an 
application  for  correctional,  law 
enforcement,  or  emergency  management 
response  purposes  and  shall  furnish  to 
OJP  or  FEMA  a  copy  of  the  conveyance 
documents. 
»        •        «        *        * 

(j)  The  OJP  or  FEMA  will  notify  GSA 
upon  discovery  of  any  information 


indicating  a  change  in  use  and,  upon 
request,  make  a  redetermination  of 
continued  appropriateness  of  the  use  of 
a  transferred  property. 

(k)  In  each  case  of  repossession  under 
a  reversion  of  title  by  reason  of 
noncompliance  with  the  terms  of  the 
conveyance  documents  or  other  cause, 
OJP  or  FEMA  shall,  at  or  prior  to  such 
repossession,  provide  the  appropriate 
GSA  regional  office  with  an  accurate 
description  of  the  real  and  related 
personal  property  involved.  Standard 
Form  118,  Report  of  Excess  Real 
Property,  and  the  appropriate  schedules 
shall  be  used  for  this  purpose.  Upon 
receipt  of  advice  from  OJP  or  FEMA  that 
such  property  has  been  repossessed 
and/or  title  has  reverted,  GSA  will  act 
upon  the  Standard  Form  118.  The 
grantee  shall  be  required  to  provide 
protection  and  maintenance  for  the 
property  until  such  time  as  the  title 
reverts  to  the  Federal  Government, 
including  the  period  of  any  notice  of 
intent  to  revert.  Such  protection  and 
maintenance  shall,  at  a  minimum, 
conform  to  the  standards  prescribed  in 
§101-47.4913. 

§101-47.4905    [Amended] 

9.  Section  101-47.49Q5  is  amended  as 
follows: 

a.  In  the  paragraphs  headed  "Type  of 
property"  under  the  listings  for  Statutes 
40  U.S.C.  484(k)(2).  40  U.S.C.  484(k)(3), 
and  40  U.S.C.  484(q),  remove  the  phrase 
"military  chapels  subject  to  disposal  as 
a  shrine,  memorial,  or  for  religious 
purposes  under  the  provisions  of  §  101- 
47.308-5;  and  (4)"  wherever  it  appears. 

b.  Add  paragraphs  headed  "Statute", 
"Type  of  property",  and  "Eligible  public 
agencies"  for  statute  citation  40  U.S.C. 
484(k)(6)  in  numerical  order  as  set  forth 
below. 

c.  Revise  the  paragraphs  headed 
"Statute",  "Type  of  property",  and 
"EUgible  public  agencies"  for  statute 
citation  40  U.S.C.  484(p)  as  set  forth 
below. 

d.  In  the  paragraph  headed  "Type  of 
property"  under  the  listing  for  49  U.S.C. 
47151,  remove  the  phrase  "military 
chapels  subject  to  disposal  as  a  shrine, 
memorial,  or  for  religious  purposes 
under  the  provisions  of  Sec.  101- 
47.308-5;  and  (3)";  and  remove  the 
numbers  "(4)"  and  "(5)"  and  add  in 
their  place  "(3)"  and  "(4)"  respectively. 

§  1 01  -47.4905    Extract  of  statutes 
authorizing  disposai  of  surplus  real 
property  to  public  agencies. 

***** 

Statute:  40  U.S.C.  484(k)(6).  Disposals 
for  self-help  housing  and  housing 
assistance. 

Type  of  property*:  Any  surplus  real 
and  related  personal  property,  including 


buildings,  fixtures,  and  equipment 
situated  thereon,  exclusive  of  (1)  oil, 
gas,  and  mineral  rights;  (2) 
improvements  without  land;  and  (3) 
property  which  the  holding  agency  has 
requested  reimbursement  of  the  net 
proceeds  of  disposition  pursuant  to 
section  204(c)  of  the  Act.  Before 
property  may  be  conveyed  under  this 
statute,  the  Secretary  of  the  Housing  and 
Urban  Development  must  recoirunend 
that  the  property  is  needed  for 
providing  self-help  housing  or  housing 
assistance  for  low-income  individuals  or 
families. 

Eligible  public  agencies:  Any  State, 
any  political  subdivision  or 
instrumentality  of  a  State,  or  any 
nonprofit  organization  that  exists  for  the 
primary  purpose  of  providing  self-help 
housing  or  housing  assistance  for  low- 
income  individuals  or  families. 

Statute;  40  U.S.C.  484(p).  Disposals 
for  correctional  faciUty,  law 
enforcement,  or  emergency  management 
response  purposes. 

Type  of  property*:  Any  surplus  real 
and  related  personal  property,  including 
buildings,  fixtures,  and  equipment 
situated  thereon,  exclusive  of  (1)  oil, 
gas,  and  mineral  rights;  (2} 
improvements  without  land;  and  (3) 
property  which  the  holding  agency  has 
requested  reimbursement  of  the  net 
proceeds  of  disposition  pursuant  to 
section  204(c]  of  the  Act.  Before 
property  may  be  conveyed  under  this 
statute,  the  Attorney  General  must 
determine  that  the  property  is  required 
for  correctional  facility  use  under  an 
appropriate  program  or  project 
approved  by  the  Attorney  General  for 
the  care  or  rehabilitation  of  criminal 
offenders  or  for  law  enforcement  use. 
Before  property  may  be  conveyed  under 
this  statute  for  emergency  management 
response  use,  the  Director  of  the  Federal 
Emergency  Management  Agency  must 
determine  that  the  property  is  required 
for  such  use. 

Eligible  public  agencies:  Any  State; 
the  District  of  Columbia;  any  territory  or 
possession  of  the  United  States;  and  any 
political  subdivision  or  instnunentality 
thereof. 


§101-47.4906    [Amended] 

10.  Amend  §  101-47.4906  as  follows: 

a.  In  the  list  of  statutes,  add  the 
statute  citation  "40  U.S.C.  484(k}(6) 
Self-help  housing  and  housing 
assistance."  after  "40  U.S.C.  484(k)(3) 
Historic  monument.". 

b.  In  the  list  of  statutes,  revise  the  title 
of  40  U.S.C.  484(p)  to  read  as  follows: 
"Correctional  facility,  law  enforcement, 
or  emergency  management  response.". 
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Dated:  Januar]  6, 1999 
David  J.  Bairain , 

Administrator  Oj 
(FR  Doc.  99-2614 

BILLING  CODE  6820 -23-P 


General  Services. 
Filed  2-3-99;  8:45  am] 


NATIONAL  ABRONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1804,  1807,  1808,  1813, 
1816,  1819.  1827,  1832,  1833,  1836, 
1844,  1852  and  1853 

Miscellaneous  Revisions  to  the  NASA 
FAR  Supplement 

AGENCY:  National  Aeronautics  and 
Space  AdminiBtration  (NASA). 

action:  Final  ijule. ^^ 

summary:  Thii  rule  amends  the  NASA 
Federal  Acquisition  Regulation 
Supplement  (NFS)  to  make  editorial 
corrections  and  miscellaneous  changes 
dealing  with  NASA  internal  and 
administrative!  matters. 

EFFECTIVE  OAT^:  February  4, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  OToqle,  (202)  358-0478;  e- 
mail:  thomas.(itoole@. hq.nasa.gov. 

SUPPLEMENTARy  INFORMATION: 

Background 

A  number  oi  administrative  changes 
are  made.  Thefe  changes  include:  (1) 
Revising  the  r^sponsibiUties  for  posting 
data  of  the  Act^uisition  Forecast  on  the 
internet;  (2)  updating  the  Department  of 
Energy  (DOE)7orm  for  acquiring 
radioisotopes;  1(3)  changing  subpart 
titles,  section  (leadings,  and  section 
numbers  due  tb  changes  made  by 
Federal  Acquisition  Circulars  (FAC)  97- 
09  and  97-10;  (5)  raising  the  dollar 
threshold  for  oonsideration  of  the  need 
for  surveillanoe  of  subcontracts 
resulting  ht)m  contract  modifications 
and  change  orders  to  a  threshold  equal 
to  that  for  obt^ning  cost  or  pricing  data; 
and  (6)  updatijig  a  reference  to  an 
internal  docuihent  on  records  retention. 
None  of  these  administrative  changes 
has  an  impact  outside  internal  Agency 
operating  proqedures. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  «  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
because  the  cqanges  affect  internal 
Agency  procedures  only.  This  final  rule 
does  not  impcise  any  reporting  or 
recordkeeping  requirements  subject  to 
the  Paper  Reduction  Act. 


List  of  Subjects  in  48  CFR  Parts  1804, 
1807,  1808, 1813, 1816, 1819, 1827, 
1832, 1833. 1836, 1844, 1852  and  1853 

Government  procurement. 
Thomas  S.  Luedtke. 

Acting  Associate  Administrator  for 
Procurement. 

Accordingly,  48  CFR  Parts  1804,  1807, 
1808. 1813, 1816, 1819,  1827,  1832, 
1833, 1836, 1844, 1852  and  1853  are 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  1804,  1807,  1808,  1813, 1816. 
1819, 1827,  1832.  1833,  1836,  1844. 
1852  and  1853  continues  to  read  as 
follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1804— ADMINISTRATIVE 
MATTERS 

1804.805    [Amended] 

2.  In  section  1804.805.  paragraph  (a) 
is  revised  to  read: 

1804.805    Storage,  handling,  and  disposal 
of  contract  flies. 

(a)  See  NPG  1441. IC,  Records 
Retention  Schedules. 

1804.805-70    [Amended] 

3.  In  paragraph  (b)(2)  to  section 
1804.805-70,  the  reference  "NHB 
1441.1,  NASA  Records  Disposition 
Handbook"  is  revised  to  read  "NPG 
1441. IC,  Records  Retention  Schedules". 

PART  1807— ACQUISITION  PLANNING 

1807.7203    [Amended] 

4.  Section  1807.7203  is  revised  to  read 
as  follows: 

1807.7203    Responsibilities. 

(a)  NASA  Procurement  Officers  shall 
post  the  data  required  by  1807.7204 
directly  to  the  NASA  Acquisition 
Internet  Service  not  later  than  October 
1  for  the  annual  forecast  and  April  15 
for  the  semiannual  update. 

(b)  Code  HS  will  manage  policy  and 
monitor  compliance  with  the  NASA 
Acquisition  Forecast  process. 

PART  1808— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

1808.002-70    [Amended] 

5.  Section  1808.002-70  is  revised  to 
read  as  follows: 

1808.002-70    Acquisition  of  radioisotopes. 

(a)  U.S.  Department  of  Energy  Isotope 
and  Technical  Service  Order  Form  CA- 
10-90.COM,  and  U.S.  Nuclear 
Regulatory  Commission  Application  for 
Material  License,  NRC  Form  313,  shall 
be  used  to  acquire  radioisotopes. 

(b)  NRC  Form  313  shall  be  filed  with 
the  Chief,  Radioisotopes  Licensing 


Branch,  Division  of  Fuel  Cycle  and 
Material  Safety,  United  States  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  If  the  application  meets  all 
regulatory  requirements  and  applicable 
standards,  the  Radioisotopes  Licensing 
Branch,  Nuclear  Regulatory 
Commission,  will  issue  a  license  to  the 
appUcant.  After  receipt  of  the  Hcense,  a 
completed  DOE  Form  CA-10-90.COM 
(in  duphcate,  if  the  contracting  office 
wants  an  accepted  copy  of  the  form  back 
from  the  supplier),  the  license,  and  a 
Government  bill  of  lading  shall  be  sent 
to  the  appropriate  DOE  laboratory.  If  a 
bill  of  lading  is  not  furnished,  shipment 
shall  be  made  collect  on  a  commercial 
bill  of  lading,  to  be  converted  at 
destination. 

(c)  NRC  Form  313  and  DOE  Form  CA- 
10-90.COM  may  be  requisitioned 
directly  from  the  United  States  Nuclear 
Regulatory  Commission.  Attn: 
Radioisotopes  Licensing  Branch. 
Division  of  Fuel  Cycle  and  Material 
Safety.  Washington.  DC  20555. 

(d)  Guidemce  is  available  from  NRC  at 
URL  http://wvvrw.nrc.gov/NRC/contents/ 
#top  and  from  DOE  at  URL  http:// 
wrww.oml.gov/isotopes/catalog.htm. 

PART  1813— SIMPLIFIED  ACQUISITION 
PROCEDURES 

1813.003    [Amended] 

6-7.  In  section  1813.003.  paragraph 
(h)  is  redesignated  as  paragraph  (g). 

PART  1816— TYPES  OF  CONTRACTS 
1816.203-4    [Amended] 

8.  In  paragraph  (d)(2)  to  section 
1816.203-4.  the  reference  "Code  HC"  is 
revised  to  read  "Code  HK". 

PART  1819— SMALL  BUSINESS 
PROGRAMS 

Subpart  1819.3  [Amended] 

9.  In  Subpart  1819.3.  the  subpart 
heading  is  revised  to  read 
"Determination  of  Status  as  a  Small 
Business.  HUBZone  Small  Business,  or 
Small  Disadvantaged  Business 
Concern". 

1819.506    [Amended] 

10.  In  section  1819.506.  the  section 
heading  is  revised  to  read  "Withdrawing 
or  modifying  small  business  set-asides 
(NASA  supplements  paragraph  (b))". 

Subpart  1819.7  [Amended] 

11.  In  Subpart  1819.7,  the  subpart 
heading  is  revised  to  read  "The  Small 
Business  Subcontracting  Program". 
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1819.708    [Amended] 

12.  In  section  1819.708,  the  section 
heading  is  revised  to  read  "Contract 
clauses"  (NASA  supplements  paragraph 
(b)). 

PART  1827— PATENTS,  DATA,  AND 
COPYRIGHTS 

1827.406-70    [Amended] 

13.  In  section  1827.406-70,  paragraph 
(c)  is  revised  to  read  as  follows: 

1827.406-70    Reports  of  work. 

•  *        *        »        * 

(c)  A  reproducible  copy  and  a  printed 
or  reproduced  copy  of  the  reports  shall 
be  sent  to  the  NASA  Center  for 
AeroSpace  Information  (CASI)  in 
accordance  with  the  clause  at  1852.235- 
70,  Center  for  AeroSpace  Information 
(see  1835.070(a)). 

PART  1832— CONTRACT  FINANCING 

1832.908    [Amended] 

14.  Section  1832.908  is  revised  to  read 
as  follows: 

1832.908    Contract  clauses.  (NASA 
supplen>ents  paragraph  (c).) 

(c)(3)  When  the  clause  at  FAR  52.232- 
25,  Prompt  Payment,  is  used  in  such 
contracts  with  the  Canadian 
Commercial  Corporation  (CCC),  insert 
"17th"  in  lieu  of  "30th"  in  paragraphs 
(a)(l)(i)(A),  (a)(l)(i)(B).  and  (a)(l)(ii). 

1832.970    [Removed] 

15.  Section  1832.970  is  removed. 

PART  1833— PROTESTS,  DISPUTES, 
AND  APPEALS 

1833.104    [Amended] 

16.  In  section  1833.104,  paragraph 
(c)(2)  is  revised  to  read  as  follows: 

1833.104    Protests  to  GAO. 

•  *        •        «        • 

(c)*  *  * 

(2)  The  Associate  Administrator  for 
Procurement  (Code  HS)  is  the  appproval 
authority  for  authorizing  contract 
performance. 


PART  1836— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

1836.213-70    [Amended] 

17.  Section  1836.213-70  is 
redesignated  as  1836.213-370. 

PART  1844— SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

18.  In  section  1844.201-1,  paragraph 
(a)(iii)  is  revised  to  read  as  follows: 

1844.201-1    Consent  requirements, 
(a)  •  *  • 


(iii)  The  contracting  officer  shall 
document  results  of  the  review  in  the 
contract  file.  For  contract  modifications 
and  change  orders,  the  contracting 
officer  shall  make  the  determination 
required  by  paragraph  (a)(ii)  of  this 
section  whenever  the  value  of  any 
subcontract  resulting  from  the  change 
order  or  modification  is  proposed  to 
exceed  the  dollar  threshold  for 
obtaining  cost  or  pricing  data  (see  FAR 
15.403-4(a)(l))  or  is  one  of  a  number  of 
subcontracts  with  a  single  subcontractor 
for  the  same  or  related  supplies  or 
services  that  are  expected  cumulatively 
to  exceed  the  dollar  threshold  for 
obtaining  cost  or  pricing  data. 


PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1852.235-70    [Amended] 

19.  In  the  introductory  language  to 
section  1852.235-70,  the  reference 
"1827.409(1)  and"  is  removed. 

PART  1853— FORMS 

1853.208-70    [Amended] 

20.  The  section  heading  of  1853.208- 
70,  is  revised  and  paragraph  (c)  is 
revised  to  read  as  follows: 

1852.208-70    Other  Govemnf>ent  sources 
(Standard  Form  1080,  Air  force  Form  858, 
Department  of  Energy  Form  CA-10- 
90.COM,  Nuclear  Regulatory  Commission 
Form  313). 
»         *         •         •         • 

(c)  U.S.  Department  of  Energy  Isotope 
and  Technical  Service  Order  Form  CA- 
10-90.COM.  Prescribed  in  1808.002- 
70(a). 

[FR  Doc.  99-2472  Filed  2-3-99;  8:45  am) 
BILUNO  CODE  7S10-01-P 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

49  CFR  Part  800 

Organization  and  Functions  of  the 
Board  and  Delegations  of  Authority 

AGENCY:  National  Transportation  Safety 

Board. 

ACTION:  Final  rules;  Corrections. 

SUMMARY:  The  Board  is  correcting  three 
inadvertent  errors  that  appeared  in  the 
December  29, 1998  Federal  Register 
publication  of  these  final  rules. 
DATES:  The  corrected  rules  were 
effective  January  28, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
F.  Mackall,  (202)  314-6080. 


SUPPLEMENTARY  INFORMATION:  The 
December  29,  1998  Federal  Register,  at 
pages  71605-71606.  contained  various 
updates  to  these  organizational  rules.  In 
the  process,  three  inadvertent  errors 
occurred,  which  we  are  now  correcting. 

Accordingly,  the  following 
corrections  are  made: 

PART  800-ORGANIZATION  AND 
FUNCTIONS  OF  THE  BOARD 

1.  On  page  71605  of  the  Federal 
Register  of  December  29,  1998,  section 
800.2(b)  in  the  second  column,  the 
ninth  line  of  paragraph  (b),  the  word 
"considering"  is  corrected  to  read 
"concerning." 

2.  On  page  71605  of  the  Federal 
Register  of  December  29,  1998,  section 
800.2(d)  is  corrected  to  strike  the  word 
"Administration"  in  the  last  line  of  the 
page's  second  column  of  text. 

3.  On  page  71606  of  the  Federal 
Register  of  December  29,  1998,  in  the 
first  column  of  text,  the  fifth  line  of 
section  800.2(j),  the  word  "date"  is 
corrected  to  read  "data." 

Issued  in  Washington,  DC  this  27th  day  of 
January,  1999. 
Daniel  D.  Campbell, 
General  Counsel. 
(FR  Doc  99-2601  Filed  2-3-99;  8:45  am) 

BILLMO  CODE  7S3»-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

49  CFR  Part  835 

Testimony  of  Board  Employees 

AGENCY:  National  Transportation  Safety 

Board. 

ACTION:  Final  rules;  corrections. 

summary:  The  Board  is  correcting  two 
typographical  errors  in  the  December 
29,  1998  publication  of  these  final  rules. 
DATES:  The  corrected  rules  were 
effective  January  28,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
F.  Mackall,  (202)  314-6080. 
SUPPLEMENTARY  INFORMATION:  Federal 
Register,  Volume  63,  No.  249,  published 
Tuesday,  December  29, 1998,  at  pages 
71606-71608  contained  revisions  to 
these  rules  governing  employee 
testimony.  There  were  two 
typographical  errors  in  that  publication. 
In  the  third  line  of  the  definition  of 
"Board  accident  report"  in  section 
835.2,  the  word  "probably"  should  be 
"probable."  In  the  second  sentence  of 
section  835.3(c),  "Board  employees" 
should  read  "current  Board  employees." 

Accordingly,  the  following 
cOirections  to  49  CFR  Part  835  are  made. 
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PART  835— TESTIMONY  OF  BOARD 
EMPLOYEES 

1.  On  page  :  1607  of  the  Federal 
Register  of  December  29. 1998,  section 
835.2  in  the  fi  st  column,  in  the  third 
line  of  the  def  nition  of  "Board  accident 
report,"  the  wjrd  "probably"  is 
corrected  to  read  "probable." 

2.  On  page  71607  of  the  Federal 
Register  of  December  29, 1998,  section 
835.3(c).  line  i  of  the  second  column, 
the  phrase  "Bdard  employees"  is 
corrected  to  repd  "current  Board 
employees." 

Issued  in  Washington,  DC  this  27th  day  of 
January,  1999. 
Daniel  D.  Campbell, 
General  Counse. . 

|FR  Doc.  99-26(  2  Filed  2-3-99;  8:45  am] 
BILLING  CODE  7S3J  -01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartSO 
RIN3150-AE97 

Shutdown  and  Low-Power  Operations 
for  Nuclear  Power  Reactors 

agency:  U.S.  Nuclear  Regulatory 

Comiaission. 

ACTION:  Proposed  rule:  withdrawal. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  is  withdrawing  a  proposed 
rule  for  Shutdown  and  Low-Power 
Operations  for  Nuclear  Power  Reactors. 
The  proposed  rule  would  have  required 
licensees  to  ensure  that  the  following 
safety  functions  were  maintained  during 
shutdown  and  low-power  operations. 
These  safety  functions  were  reactivity 
control,  inventory  control,  decay  heat 
removal,  and  containment  integrity. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Eric  Weiss,  U.S.  Nuclear  Regulatory 
Commission,  Office  of  Nuclear  Reactor 
Regulation,  MS  0-8  E23,  Washington, 
DC  20555-0001.  Telephone  301-415- 
3264. 

SUPPLEMENTARY  INFORMATION:  On 
October  19, 1994.  the  Commission 
published  the  proposed  rule. 
"Shutdown  and  Low-Power  Operations 
for  Nuclear  Power  Reactors"  (59  FR 
52707-52714).  In  this  Federal  Register 
document,  the  Commission  proposed 
regulatory  requirements  that  would  set 
minimum  standards  for  shutdowTi  and 
low-pawer  operations. 

The  comment  period  expired  on 
February  3, 1995.  The  Commission 
received  a  significant  number  of 
comments  from  the  nuclear  industry 
and  a  few  comments  from  the  public  on 
the  proposed  rule,  the  majority  of  which 
were  negative. 

The  Commission  has  decided  not  to 
proceed  with  a  final  rule  at  this  time.  In 
view  of  current  industry  performance 
and  the  regulatory  controls  in  the  area 
of  maintenance  generally,  the 
Commission  does  not  believe  that 
regulatory  requirements  specifically 


addressed  to  low-power  and  shutdown 
operations  are  needed  at  this  time. 
However,  the  Commission  will  continue 
to  monitor  industry  performance  and 
may  take  further  action  if  any  adverse 
trends  are  identified. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  January,  1999. 

For  the  Nuclear  Regulatory  Commission. 
Annette  L.  Vietti-Cook, 
Secretary  of  the  Commission. 
[FR  Doc.  99-2627  Filed  2-3-99;  8:45  am] 
BILUNG  CODE  7$90-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-23,  RM-9423] 

Radio  Broadcasting  Services;  Tipton, 
Mangum  and  Eldorado,  OK 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Good 
Government  Radio  seeking  the 
allotment  of  Channel  249C2  to  Tipton, 
OK,  as  the  commimity's  first  local  aural 
service.  To  accommodate  the  allotment 
at  Tipton,  petitioner  also  requests  the 
substitution  of  Channel  282A  for 
Channel  249 A  at  Mangum,  OK.  the 
modification  of  Station  KHIM's  license 
accordingly,  and  the  substitution  of 
Channel  245A  for  unoccupied  and 
unapplied  for  Channel  246A  at 
Eldorado.  OK.  Channel  249C2  can  be 
allotted  to  Tipton  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  23.8  kilometers  (14.8 
miles)  west,  at  coordinates  34-34-53 
NL;  99-22-55  WL.  to  avoid  short- 
spacings  to  Channel  248C2  at  Archer 
City.  TX.  which  is  reserved  for  Station 
KRZB.  to  Station  KGOK-FM.  Channel 
249C3.  Pauls  Valley.  OK.  and  its 
proposed  reallotment  to  Healdton.  OK. 
and  to  Station  KJMZ.  Channel  251C1, 
Lawton,  OK.  Channel  282A  can  be 
allotted  to  Mangum,  at  Station  KHIM's 
licensed  transmitter  site,  at  coordinates 
34-52-27;  99-30-04.  Channel  245A  can 
be  allotted  to  Eldorado  without  the 
imposition  of  a  site  restriction,  at 
coordinates  34-28-24;  99-38-54. 


DATES:  Comments  must  be  filed  on  or 
before  March  15, 1999,  and  reply 
comments  on  or  before  March  30,  1999. 

ADDRESSES:  Federal  Communications 
Commission.  445  12th  Street.  S.W., 
Room  TW-A325.  Washington.  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Ellinor  Nelson. 
Good  Government  Radio.  P.O.  Box  478, 
Gonzalez.  FL  32560  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making  and  Order  to 
Show  Cause,  MM  Docket  No.  99-23, 
adopted  January  13. 1999.  and  released 
January  22.  1999.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.,  (202)  857-3800. 1231  20th  Street, 
NW,  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Ck)mmunications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(FR  Doc.  99-2617  Filed  2-3-99:  8:45  am] 
BILUNO  CODE  6712-01-P 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-4,  RM-9429] 

Radio  Broadcasting  Services;  Cannon 
Ball,  NO 

AGENCY:  Feddral  Communications 

Commission. 

ACTION:  Proposed  rule. 


separation 
imposition  o: 
coordinates 
WL.  Canadi 


SUMMARY:  Ths  Commission  requests 
comments  or  a  petition  Bled  by  High 
Plains  Broadcasting,  Inc.  to  allot 
Channel  298C  to  Cannon  Ball,  ND,  as 
the  community's  first  local  aural 
service.  Chaiinel  298C  can  be  allotted  to 
Cannon  Ball  |n  compUance  with  the 
Commission'^  minimum  distance 

uirements  without  the 
a  site  restriction,  at 

24-48  NL;  100-3&-12 
concurrence  in  the 
allotment  is  oequired  since  Cannon  Ball 
is  located  wilhin  320  kilometers  of  the 
U.S.-Canadian  border. 
DATES:  Comn|ents  must  be  filed  on  or 
before  March]  15,  1999,  and  reply 
comments  oii(  or  before  March  30, 1999. 
ADDRESSES:  I^ederal  Commiuiications 
Commission,[445  12th  Street,  S.W., 
Room  TW-ApS,  Washington,  EX: 
20554.  In  addition  to  filing  comments 
with  the  FCCl  interested  parties  should 
serve  the  petiioner,  or  its  counsel  or 
consultant,  as  follows:  F.  William 
LeBeau,  Hog4n  &  Hartson.  L.L.P..  555 
Thirteenth  St^-eet,  N.W.,  Washington, 
D.C.  20004-1109  (Counsel  to  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2160. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  tie  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99—4,  adopted  January  13.  1999,  and 
released  Janukry  22,  1999.  The  full  text 
of  this  Commpssion  decision  is  available 
for  inspection  and  copying  during 
normal  businpss  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contract  or.  International 
Transcriptior  Services,  Inc.,  (202)  857- 
3800.  1231  2(lth  Street,  NW, 
Washington,  pC  20036. 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceed!  ig. 

Members  o  '  the  public  should  note 
time  a  Notice  of  Proposed 
is  issued  until  the  matter 


that  from  the 
Rule  Making 
is  no  longer  ^bject  to  Commission 


consideratioi 


or  court  review,  all  ex 


parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  99-2618  Filed  2-3-99;  8:45  am) 

BILLING  COOE  6712-41-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  DocKet  No.  99-6,  RM-9430] 

Radio  Broadcasting  Services;  Velva, 
ND 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  High 
Plains  Broadcasting,  Inc.  to  allot 
Channel  235C1  to  Velva,  ND,  as  the 
community's  first  local  aural  service. 
Channel  235C1  can  be  allotted  to  Velva 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction,  at  coordinates  48-03- 
18  NL;  100-55-54  WL.  Canadian 
concurrence  in  the  allotment  is  required 
since  Velva  is  located  within  320 
kilometers  of  the  U.S.-Canadian  border. 
DATES:  Comments  must  be  filed  on  or 
before  March  15, 1999,  and  reply 
comments  on  or  before  March  30,  1999. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  S.W., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  F.  William 
LeBeau,  Hogan  &  Hartson,  L.L.P.,  555 
Thirteenth  Street,  N.W.,  Washington, 
D.C.  20004-1109  (Counsel  to  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-5,  adopted  January  13,  1999,  and 
released  January  22,  1999.  The  full  text 
of  this  Commission  decision  is  available 


for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800. 1231  20th  Street,  NW, 
Washington.  EX:  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-2619  Filed  2-3-99;  8:45  am) 
BILUNG  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-«,  RM-9431] 

Radio  Broadcasting  Services;  St 
Johnsbury,  VT 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Dana 
Puopolo  to  allot  Channel  262A  to  St. 
Johnsbury,  VT,  as  the  community's 
second  local  aural  service.  Channel 
262A  can  be  allotted  to  St.  Johnsbury  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
5.2  kilometers  (3.2  miles)  east,  at 
coordinates  44-25-50  NL;  71-57-22 
WL,  to  avoid  a  short-spacing  to  Station 
WXXK,  Channel  263C3,  Lebanon.  NH, 
and  to  the  proposed  allotment  of 
Channel  264A  to  Hardwick,  VT,  and 
Channel  265C2  at  Berlin,  VT.  Canadian 
concurrence  in  the  allotment,  as  a 
specially  negotiated  short-spaced 
allotment,  is  required  since  St. 
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Johnsbury  is  located  within  320 
kilometers  of  the  U.S. -Canadian  border, 
and  the  allotment  will  be  short-spaced 
to  Channel  262A  at  Sherbrooke,  Quebec. 

DATES:  Comments  must  be  hied  on  or 
before  March  15, 1999,  and  reply 
comments  on  or  before  March  30, 1999. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  S.W., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  coimsel  or 
consultant,  as  follows:  Dana  Puopolo,  37 
Martin  Street,  Rehoboth,  MA  02769- 
2103  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  99- 
6,  adopted  January  13,  1999,  and 
released  January  22,  1999.  The  full  text 
of  this  Commission  decision  is  aveulable 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  1231  20th  Street,  NW, 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  cr  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[PR  Doc.  99-2621  Filed  2-3-99;  8:45  am) 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-7,  RM-9432] 

Radio  Broadcasting  Services;  Delhi, 
NY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Dana 
Puopolo  to  allot  Channel  248A  to  Delhi, 
NY,  as  the  community's  second  local 
aural  service.  Channel  248A  can  be 
allotted  to  Delhi  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  5.6  kilometers  (3.5  miles) 
southwest,  at  coordinates  42-15-23  NL; 
74-58-35  WL,  to  avoid  a  short-spacing 
to  Station  WMYY,  Channel  247A, 
Schoharie,  NY.  Canadian  concurrence 
in  the  allotment  is  required  since  Delhi 
is  located  within  320  kilometers  of  the 
U.S.-Canadian  border. 
DATES:  Comments  must  be  filed  on  or 
before  March  15,  1999,  and  reply 
comments  on  or  before  March  30,  1999. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  S.W., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Dana  Puopolo,  37 
Martin  Street,  Rehoboth,  MA  02769- 
2103  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-7,  adopted  January  13,  1999,  and 
released  January  22,  1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800, 1231  20th  Street,  NW, 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 


parte  contacts  are  prohibited  in 
Conmiission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
|FR  Doc.  99-2622  Filed  2-3-99:  8:45  am) 
BILLING  CODE  (TIZ-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-8,  RM-9434] 

Radio  Broadcasting  Services; 
Lancaster,  NH 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Dana 
Puopolo  seeking  the  allotment  of 
Channel  229A  to  Lancaster,  NH,  as  the 
community's  second  local  aural  service. 
Channel  229A  can  be  allotted  to 
Lancaster  with  a  site  restriction  of  10 
kilometers  (6.2  miles)  northwest,  at 
coordinates  44-33-55  NL;  71-37-48,  to 
avoid  a  short-spacing  to  Station 
WMWV.  Channel  228A.  Conway,  NH. 
Canadian  concurrence  in  the  allotment, 
as  a  specially  negotiated  short-spaced 
allotment  with  respect  to  unoccupied 
and  unapplied  for  Channel  229A  at  East 
Angus,  Quebec,  is  required  since 
Lancaster  is  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian border. 

DATES:  Comments  must  be  filed  on  or 
before  March  15,  1999,  and  reply 
comments  on  or  before  March  30,  1999. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  S.W., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
ser«e  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Dana  Puopolo,  37 
Martin  St.,  Rehoboth,  MA  02769-2103 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
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Proposed  Ruli  (  Making,  MM  Docket  No. 
99-9,  adopteq  January  13, 1999,  and 
released  January  22, 1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection!  and  copying  during 
nonnal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  \Vashington.  DC.  The 
complete  text  lof  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Services,  Inc.,  (202)  857- 
3800, 1231  2ah  Street,  NW, 
Washington,  IpC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  lime  a  Notice  of  Proposed 
Rule  Making  Is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  l.p204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  informakion  regarding  proper 
filing  procediffes  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjecl  s  in  47  CFR  Part  73 

Radio  broad  casting. 

Federal  Communications  Ck)mmission. 
John  A.  Karous  k. 
Chief,  Allocatio  is 


Division,  Mass 
IFR  Doc.  99-26 
BILUNQ  CODE  <7ll-01-P 


Branch,  Policy  and  Rules 
li/tedia  Bureau. 
4  Filed  2-3-99;  8:45  am] 


FEDERAL  CdMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No[  99-10,  RM-94351 

Radio  Broadoasting  Services;  Walton, 
NY 


AGENCY 

Commission 

ACTION 


Fede  al  Communications 
iion. 
Propo  sed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Dana 
Puopolo  seeki  ng  the  allotment  of 
Channel  296A  to  Walton,  NY.  as  the 
community's  second  local  FM  service. 
Channel  296/|  can  be  allotted  to  Walton 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
5.8  kilometer^  (3.6  miles)  south,  at 
coordinates  4^-07-05  NL;  75-08-01 
WL,  to  avoid  a  short-spacing  to  Station 
WRCK,  Channel  297B,  Utica,  NY. 
Canadian  con  [:urrence  in  the  allotment 
is  required  sii  ice  Walton  is  located 


within  320  kilometers  (200  miles)  of  the 
U.S.-Canadian  border. 

DATES:  Comments  must  be  filed  on  or 
before  March  15, 1999,  and  reply 
comments  on  or  before  March  30, 1999. 

ADDRESSES:  Federal  Communications 
Conunission,  445  12th  Street,  S.W., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Dana  Puopolo,  37 
Martin  St.,  Rehoboth,  MA  02769-2103 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-10,  adopted  January  13, 1999,  and 
released  January  22,  1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  1231  20th  Street.  NW, 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Conunission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-2625  Filed  2-3-99;  8:45  am] 
BILUNQ  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-6,  RM-9433] 

Radio  Broadcasting  Services;  Mt 
Washington,  NH 

agency:  Federal  Commimications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Dan 
Puopolo,  to  allot  Channel  247A  to  Mt. 
Washington,  NH,  as  the  community's 
second  local  aural  transmission  service. 
Channel  247A  can  be  allotted  to  Mt. 
Washington  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  with 
respect  to  all  domestic  allotments,  at 
coordinates  44-16-13  NL;  78-18-13. 
Use  of  these  coordinates  does  not  negate 
the  short-spacing  to  the  proposed 
allotment  of  Channel  247C1  at  Thetford- 
Mines,  Quebec,  Canada.  Concurrence  in 
the  allotment  of  Channel  24  7  A  at  Mt. 
Washington  will  be  requested  as  a 
specially  negotiated  short-spaced 
allotment  since  Mt.  Washington  is 
located  within  320  kilometers  (200 
miles)  of  the  U.S.-Canadian  border. 

DATES:  Comments  must  be  filed  on  or 
before  March  15,  1999,  and  reply 
comments  on  or  before  March  30, 1999. 

ADDRESSES:  Federal  Commimications 
Commission,  445  12th  Street,  S.W.. 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Dana  Puopolo,  37 
Martin  Street,  Rehoboth,  MA  02769- 
2103  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-8,  adopted  January  13,  1999,  and 
released  January  22.  1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800, 1231  20th  Street,  NW, 
Washington,  DC  20036. 
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Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubhc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 


Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  99-2623  Filed  2-3-99;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  docunients  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  amplications  and  agency 
statements  of  iganization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


t 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  itiant  Health  Inspection 
Service 

[Docket  No.  98i-08»-2} 

Monsanto  Co.;  Availability  of 
Determination  of  Nonregulated  Status 
for  Canola  Genetically  Engineered  for 
Glyphosate  Herbicide  Tolerance 

agency:  Ani 
Inspection  S< 
action:  Notic 


nal  and  Plant  Health 
dee.  USDA. 


engineered  fq 

glyphosate,  i^ 

"regulated  arti| 

governing  the 


summary:  Wd  are  advising  the  public  of 
our  determination  that  the  Monsanto 
Company's  canola  line  designated  as 
RT73.  which  has  been  genetically 

tolerance  to  the  herbicide 
no  longer  considered  a 
le  under  our  regulations 
introduction  of  certain 
genetically  engineered  organisms.  Our 
determination  is  based  on  our 
evaluation  ofldata  submitted  by 
Monsanto  Company  in  its  petition  for  a 
determination  of  nonregulated  status 
and  an  analy:  is  of  other  scientific  data. 
This  notice  a.  so  announces  the 
availability  o  our  written  determination 
document  anq  its  associated 
environment)  >1  assessment  and  finding 
of  no  signific  mt  impact. 
EFFECTIVE  DaJe:  January  27. 1999. 
ADDRESSES:  The  determination,  an 
environment!  >1  assessment  and  finding 
of  no  significimt  impact,  and  the 
petition  may  je  inspected  at  USDA, 
room  1141.  S  )uth  Building,  14th  Street 
and  Indepenc  ence  Avenue  SW., 
Washington.  X!,  between  8  a.m.  and 
4:30  p.m..  M(inday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those|documents  are  asked  to 
call  in  advante  of  visiting  at  (202)  690- 
ate  entry  into  the  reading 


2817tofacih 
room. 

FOR  FURTHER  NFORMATION  CONTACT:  Dr. 

Subhash  Gupita,  Biotechnology  and 
Biological  Ailalysis,  PPQ,  APHIS,  4700 


River  Road  Unit  133.  Riverdale,  MD 
20737-1236;  (301)  734-8761.  To  obtain 
a  copy  of  the  determination  or  the 
environmental  assessment  and  finding 
of  no  significant  impact,  contact  Ms. 
Kay  Peterson  at  (301)  734-4885;  e-mail: 
Kay.Peterson@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  4,  1998,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
received  a  petition  (APHIS  Petition  No. 
98-216-Olp)  from  Monsanto  Company 
(Monsanto)  of  St.  Louis,  MO,  seeking  a 
determination  that  a  canola  (Brassica 
napus  L.)  line  designated  as  Roundup 
Ready®  canola  line  RT73  (canola  line 
RT73),  which  has  been  genetically 
engineered  for  tolerance  to  the  herbicide 
glyphosate,  does  not  present  a  plant  pest 
risk  and,  therefore,  is  not  a  regulated 
article  under  APHIS'  regulations  in  7 
CFR  part  340. 

On  October  16, 1998,  APHIS 
published  a  notice  in  the  Federal 
Register  (63  FR  55573-55574,  Docket 
No.  98-089-1)  announcing  that  the 
Monsanto  petition  had  been  received 
and  was  available  for  public  review.  The 
notice  also  discussed  the  role  of  APHIS, 
the  Environmental  Protection  Agency, 
and  the  Food  and  Drug  Administration 
in  regulating  the  subject  canola  and  food 
products  derived  from  it.  In  the  notice, 
APHIS  solicited  written  comments  from 
the  public  as  to  whether  this  canola  line 
posed  a  plant  pest  risk.  The  comments 
were  to  have  been  received  by  APHIS  on 
or  before  December  15, 1998.  APHIS 
received  no  comments  on  the  subject 
petition  during  the  designated  60-day 
comment  period. 

Analysis 

Canola  line  RT73  has  been  genetically 
engineered  to  contain  a  CP4  EPSPS  gene 
derived  from  Agrobacterium  sp.  strain 
CP4,  and  a  modified  goxv247  gene 
derived  from  Ochrobactrum  anthropi 
strain  LBAA.  The  CP4  EPSPS  gene 
encodes  a  5-enolpyruvyl-shikimate-3- 
phosphate  synthase  (CP4  EPSPS) 
protein,  and  the  goxv247  gene  encodes 
a  glyphosate  oxidoreductase  (GOXv247) 
protein.  The  CP4  EPSPS  and  GOXv247 
proteins  confer  tolerance  to  the 
herbicide  glyphosate.  Expression  of  the 
added  genes  is  controlled  in  part  by 
gene  sequences  derived  from  the  plant 
pathogen  figwort  mosaic  virus,  and  the 
Agrobacterium  tumefaciens  method  was 


used  to  transfer  the  added  genes  into  the 
parental  canola  Westar  variety  plants. 

The  subject  canola  has  been 
considered  a  regulated  eulicle  \uider 
APHIS'  regulations  in  7  CFR  part  340 
because  it  contains  gene  sequences 
derived  from  plant  pathogens.  However, 
evaluation  of  field  data  reports  from 
field  tests  of  this  canola  conducted 
under  APHIS  permits  and  notifications 
since  1995  indicates  that  there  were  no 
deleterious  effects  on  plants,  nontarget 
organisms,  or  the  environment  as  a 
result  of  the  environmental  release  of 
canola  Une  RT73. 

Determination 

Based  on  its  analysis  of  the  data 
submitted  by  Monsanto,  and  a  review  of 
other  scientific  data  and  field  tests  of 
the  subject  canola,  APHIS  has 
determined  that  canola  line  RT73:  (1) 
Exhibits  no  plant  pathogenic  properties; 
(2)  is  no  more  likely  to  become  a  weed 
than  canola  developed  by  traditional 
breeding  techniques;  (3)  is  unlikely  to 
increase  the  weediness  potential  for  any 
other  cultivated  or  wild  species  with 
which  it  can  interbreed;  (4)  will  not 
cause  damage  to  raw  or  processed 
agricultural  commodities;  and  (5)  will 
not  harm  threatened  or  endangered 
species  or  other  organisms,  such  as  bees, 
that  are  beneficial  to  agriculture. 
Therefore,  APHIS  has  concluded  that 
the  subject  canola  and  any  progeny 
derived  from  hybrid  crosses  with  other 
nontransformed  canola  varieties  will  be 
as  safe  to  grow  as  canola  in  traditional 
breeding  programs  that  are  not  subject 
to  regulation  under  7  CFR  part  340. 

The  effect  of  this  deterisinatien  is  that 
Monsanto's  canola  line  RT73  is  no 
longer  considered  a  regulated  article 
under  APHIS'  regulations  in  7  CFR  part 
340.  Therefore,  the  requirements 
pertaining  to  regulated  articles  under 
those  regulations  no  longer  apply  to  the 
subject  canola  or  its  progeny.  However, 
importation  of  canola  line  RT73  or  seeds 
capable  of  propagation  are  still  subject 
to  the  restrictions  found  in  APHIS' 
foreign  quarantine  notices  in  7  CFR  part 
319. 

National  Environmental  Policy  Act 

An  environmental  assessment  (EA) 
has  been  prepared  to  examine  the 
potential  environmental  impacts 
associated  with  this  determination.  The 
EA  was  prepared  in  accordance  with:  (1) 
The  National  Environmental  Pohcy  Act 
of  1969  (NEPA).  as  amended  (42  U.S.C. 
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4321  et  seq.),  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372).  Based  on  that  EA,  APHIS  has 
reached  a  finding  of  no  significant 
impact  (FONSI)  with  regard  to  its 
determination  that  Monsanto's  canola 
line  RT73  and  lines  developed  from  it 
are  no  longer  regulated  articles  under  its 
regulations  in  7  CFR  part  340.  Copies  of 
the  EA  and  the  FONSI  are  available 
upon  request  from  the  individual  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Done  in  Washington,  DC,  this  29th  day  of 
January  1999. 
Thomas  E.  Walton, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  99-2656  Filed  2-3-99;  8:45  am] 

BILUNG  CODE  3410-:O4-P 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  99-003N] 

Notice  of  Public  Meeting  on  Listeria 
Monocytogenes 

agency:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  holding  a 
public  meeting  on  Listeria 
monocytogenes.  Current  industry  and 
government  procedures  will  be 
discussed  such  as  sampling  programs, 
monitoring  programs,  and  recall 
procedures.  FSIS  anticipates  using  the 
information  gathered  at  this  meeting  as 
a  vehicle  for  developing  a  short-  and 
long-term  strategy  for  research, 
regulation,  education,  and  enforcement 
regarding  Listeria  monocytogenes. 
DATES:  The  meeting  will  be  held 
F-ebruary  10, 1999,  from  9:00  a.m.  to 
5:00  p.m.  Written  comments  must  be 
received  by  March  8, 1999. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Arlington  Hilton— Ballston,  950  N. 
Stafford  Street,  Arlington,  VA  22203, 
telephone  number  is  703-528-6000.  To 
register  for  the  meeting  and  to  schedule 
a  presentation,  contact  Jennifer  Callahan 
by  telephone  at  (202)  501-7136  or  by 
FAX  at  (202)  501-7642.  If  a  sign 
language  interpreter  or  other  special 
accommodation  is  necessary,  contact 
Jennifer  Callahan  at  the  above  number. 

Submit  one  original  and  two  copies  of 
written  comments  to:  FSIS  Docket  Clerk, 


Docket  #99-003N,  Room  102  Cotton 
Annex,  300  12th  Street,  SW, 
Washington,  DC  20250-3700.  All 
comments  received  in  response  to  this 
notice  will  be  considered  part  of  the 
public  record  and  will  be  available  for 
viewing  in  the  FSIS  Docket  Room 
between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Riggins,  Associate  Deputy 
Administrator,  Office  of  Policy,  Program 
Development  and  Evaluation  by 
telephone  at  (202)  720-2709  or  by  Fax 
at (202)  720-2025. 

SUPPLEMENTARY  INFORMATION:  USDA 
believes  the  current  nationwide 
listeriosis  outbreaks  associated  with 
meat  and  poultry  products,  as 
unfortunate  as  they  are,  present  an 
opportunity  to  strengthen  control  efforts 
fix)m  farm  to  table  and  to  reduce  the  risk 
of  human  illness.  In  addition  to 
coordinating  with  the  Center  for  Disease 
Control  (CDC)  and  the  states  to  trace  the 
chain  of  events  that  led  to  illness,  FSIS 
is  reviewing  regulatory,  enforcement, 
and  educational  strategies  for  reducing 
the  number  of  foodbome  illnesses 
associated  with  Listeria  monocytogenes. 
FSIS  is  reexamining  its  consumer 
education  materials,  particularly  those 
for  "at  risk"  audiences,  as  well  as  its 
strategy  for  distributing  these  materials. 
FSIS  will  coordinate  education  and 
information  activities  with  CE)C  and  the 
Food  and  Drug  Administration  by 
means  of  the  Partnership  for  Food 
Safety. 

In  light  of  these  concerns  and 
initiatives,  FSIS  will  hold  a  public 
meeting  on  February  10, 1999.  The 
following  issues  are  to  be  discussed  at 
the  meeting: 

•  Protocols  for  sampling  ready-to-eat 
product,  recall  procedures  established 
by  industry  and  FSIS,  and  the  status  of 
the  FSIS  sampling  programs  for  ready- 
to-eat  products; 

•  The  public  health  implications  of 
Listeria  monocytogenes; 

•  The  use  of  sell-by  and  pull-by  dates 
on  meat  and  poultry  labels,  how  they 
are  determined,  and  whether  the  factors 
considered  in  determining  them 
adequately  reflect  the  possibility  of 
Listeria  monocytogenes  grow  out; 

•  Steps  industry  may  take  to  address 
this  pathogen;  and 

•  Education  initiatives,  including 
special  materials  for  "at  risk"  audiences, 
FSIS  and  industry  information 
dissemination  procedures,  consumer 
discussion  about  understanding  of  sell- 
by  and  pull-by  dates  on  labels,  and 
briefings  on  FoodNet,  PulseNet,  and 
DNA  "fingerprinting." 


Done  at  Washington,  DC,  on  February  1, 
1999. 

Thomas  J.  Billy, 
Administrator. 
[FR  Doc.  99-2644  Filed  2-1-99;  1:34  pml 

BILUNG  CODE  3410-OIA-M 


AMERICAN  BATTLE  MONUMENTS 
COMMISSION 

Performance  Review  Board 
Appointments 

AGENCY:  American  Battle  Monuments 

Commission. 

ACTION:  Notice  of  performance  review 

board  appointments. 

SUMMARY:  This  notice  provides  the 
names  of  individuals  who  have  been 
appointed  to  serve  as  members  of  the 
American  Battle  Monuments 
Commission  Performance  Review 
Board.  The  publication  of  these 
appointments  is  required  by  Section 
405(a)  of  the  Civil  Service  Reform  Act 
of  1978  (Pub.  L.  95-454.  5  U.S.C. 
4314(c)(4). 

DATES:  These  appointments  are  effective 
as  of  1  February  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Colonel  Theodore  Gloukhoff, 
Director  of  Personnel  and 
Administration,  American  Battle 
Monuments  Commission,  Courthouse 
Plaza  II,  Suite  500,  2300  Clarendon 
Boulevard,  Arlington,  Virginia  22201, 
Telephone  Number:  (703)  696-6908. 

American  Battle  Monuments 
Commission  SES  Performance  Review 
Board— 1999/2000 

Donald  Leverenz,  Assistant  Director, 

Research  and  Development,  U.S. 

Army  Corps  of  Engineers 
John  P.  D'Aniello,  P.E.,  Deputy  Director 

of  Civil  Works,  U.S.  Army  Corps  of 

Engineers 
William  A.  Brown,  Sr.,  Deputy  Director 

of  Military  Programs,  U.S.  Army 

Corps  of  Engineers 
Theodore  Gloukhoff, 
Director,  Personnel  and  Administration. 
|FR  Doc.  99-2653  Filed  2-3-99:  8:45  am) 

BILUNG  CODE  61 20-01 -U 


COMMISSION  ON  CIVIL  RIGHTS 

Sunshine  Act  Meeting 

AGENCY:  U.S.  Commission  on  Civil 

Rights. 

DATE  AND  TIME:  Friday,  February  12, 

1999,9:30  a.m. 

PLACE:  U.S.  Commission  on  Civil  Rights, 

624  Ninth  Street,  N.W.,  Room  540, 

Washington,  DC  20425. 
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status: 
Agenda 

I.  Approval  (tf  Agenda 


II.  Approval  of  Minutes  of  January  22, 

1999  Meeting 
m.  Announcements 
rV.  Staff  Director's  Report 

V.  State  Advisory  Committee's  Follow- 
up  to  the  I  :eport  "Police-Community 
Relations  jn  Reno,  Nevada"  (May 
1992) 

VI.  Future  Atenda  Items 
10:15  a.m.  Briefing  on  the  2000 

Census  1  )ebate 
CONTACT  PEP(BON  POR  FURTHER 
INFORMATION^  David  Aronson.  Press  and 
Communications  (202)  37&-«312. 
Stephanie  Y.  1  ioore, 
General  Coum  el. 
(FR  Doc.  99-2  J33  Filed  2-2-99;  2:41  pml 

BILUNO  C006  tiSS-O-M 


collection  o 
provisions  ol 
Act  (44  U.S 
AGENCY 
Title:  Cen: 
Form  Nu 
1(F)  VI,  D-2i 
G.  D-2(E) 


DEPARTMENT  OF  COMMERCE 

Submission  ;for  0MB  Review; 
Comment  R^uest 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  thf  following  proposal  for 
information  under  the 
the  Paperwork  Reduction 
.  chapter  35). 
ureau  of  the  Census, 
s  2000 — Island  Areas. 
beiis):  Forms:  D-l(F)  PI,  D- 
•)  AS,  D-2(E)  CNW.  D-2(E) 
D-2(E)  SUPP  AS.  D-2(E) 
SUPP  CNMI.  D-2(E)  SUPP  G.  D-2(E) 
SUPP  VI.  D-WAS.  D-10  CNM.  D-10  G. 
D-10  VI.  D-:  3  AS,  D-13  CNM.  D-13  G. 
D-13  VI.  D-^OB  PI,  D-20B  VI,  D-21  PI. 
D-806IA 

Letters  anS  Envelopes:  D-5(L)  AS,  D- 
5(L)  CNMI,  I  ^5(L)  G.  D-5(L)  VI,  D-5  PI. 

AS,  D-7  CNMI,  D-7  G,  D- 
7  VI,  D-12  AS,  D-12  CNMI.  D-12  G,  D- 
12A  VI,  D-l^B  VI.  D-13(L)  AS,  D-13  (L) 
L)  G,  D-13  (L)  VI.  D-14  AS. 
D-14  G.  D-14A  VI,  I>-14B 
3-26  VI,  D-31  PI,  E>-31  VI, 
D-40  PI,  D-^  0  VI. 
Agency  Af  \proval  Number:  None. 
Type  of  Rt  quest:  New  collection. 
Burden:  7',  .621  hours  in  Fiscal  Year 


CNMI,  D-13 
D-14  CNMI, 
VI,  D-26  PI, 


2000 
Number  o 
Avg  Houn 


Constitution 
the  Nation's 


of  Columbia 
Puerto  Rico, 


Respondents:  114,000. 
Per  Response:  Interview — 
47  minutes;  Reinterview — 6  minutes. 
Needs  and  Uses:  The  United  States 
mandates  that  a  census  of 
population  and  housing  be 
taken  every  .0  years.  Title  13  of  the 
United  State  5  Code  specifies  that  in 
addition  to  the  50  states  and  the  District 
the  census  should  include 
the  U.S.  Virgin  Islands, 


American  Samoa,  Guam,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  These  areas,  with  the  exception 
of  Puerto  Rico,  are  collectively  referred 
to  as  the  Island  Areas.  This  OMB 
submission  covers  the  Island  Areas 
only.  The  forms  for  Puerto  Rico  have 
been  submitted  separately.  The  Census 
Bureau's  goal  in  Census  2000  is  to  take 
the  most  accurate  and  cost-effective 
census  possible.  The  importance  of  an 
accurate  decennial  census  cannot  be 
overstated.  Island  Areas  census  data 
will  be  used  by  Federal  agencies  to 
fulfill  many  statutory  data  requirements 
and  by  the  Island  Areas  to  administer 
governmental  programs. 

Two  questionnaires  will  be  used  in 
the  Island  Areas  enumeration — one  for 
the  U.S.  Virgin  Islands,  and  one  for  the 
remaining  Island  Areas.  The  content  of 
the  questionnaires  was  developed  in 
consultation  with  the  Interagency 
Committees  of  the  various  Island  Areas. 
Many  of  the  questions  are  the  same  as 
those  on  the  stateside  questionnaires; 
others  have  been  modified  as 
recommended  by  the  Island  Areas 
Interagency  Committees  to  reflect  the 
unique  social,  economic,  and  climatic 
characteristics  of  these  areas.  The  U.S. 
Virgin  Islands  questionnaire  is  more 
similar  to  the  stateside  forms.  Only  long 
form  questionnaires  will  be 
administered  in  the  Island  Areas.  A 
short  reinterview  will  be  administered 
to  a  small  sample  of  respondents  to 
assure  data  quality. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One-time. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  U.S.C, 
Sections  141  and  191. 

Oh4B  Desk  Officer:  Nancy  Kirkendall, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272.  Department  of  Commerce, 
room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Nancy  Kirkendall.  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  January  29, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  99-2575  Filed  2-3-99;  8:45  am] 

BILUNO  CODE  3S1IMI7-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

India  and  Paltistan  Sanctions 

ACTION:  Proposed  collection;  Comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  April  5,  1999. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue.  NW.  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Ms.  Dawnielle  Battle, 
Department  of  Commerce.  14th  and 
Constitution  Avenue.  NW.  Room  6881, 
Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION 

L  Abstract 

The  Bureau  of  Export  Administration 
(BXA)  has  taken  a  number  of  sanction 
measures  against  India  and  Pakistan 
consistent  with  President  Clinton's 
directive.  BXA  revised  the  Export 
Administration  Regulations  to 
implement  sanctions  by  setting  forth  a 
licensing  policy  of  denial  for  exports 
and  reexports  of  items  controlled  for 
nuclear  nonproliferation  and  missile 
technology  reasons  to  these  countries, 
with  limited  exceptions  for  the 
preservation  of  safety  of  civil  aircraft. 
Information  needs  to  be  provided 
through  the  license  application  form  to 
support  such  shipments. 

n.  Method  of  Collection 

Submitted,  as  required,  on  form  BXA 
748-P. 

m.  Data 

OMB  Number:  0694-0111. 

Form  Number:  BXA  748P. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
57. 
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Estimated  Time  Per  Response:  40  to 
45  minutes  per  response. 

Estimated  Total  Annual  Burden 
Hours:  52  hours. 

Estimated  Total  Annual  Cost:  $0  (no 
capital  expenditures). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  January  29. 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
IFR  Doc.  99-2576  Filed  2-3-99;  8:45  am] 
BILUNG  CODE  3610-OT-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-427-0981 

Final  Result  of  Expedited  Sunset 
Review:  Anhydrous  Sodium 
Metasilicate  From  France 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  result  of 
expedited  sunset  review:  Anhydrous 
sodium  metasilicate  from  France. 

SUMMARY:  On  October  1,  1998,  the 
Department  of  Commerce  ("the 
Department")  initiated  sunset  review  of 
the  antidumping  duty  order  on 
anhydrous  sodium  metasilicate  from 
France  (63  FR  52683)  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act").  On  the  bases  of 
the  notice  of  intent  to  participate  and 
substantive  comments  filed  on  behalf  of 
the  domestic  industry,  and  inadequate 
responses  (in  this  case,  no  response) 
from  respondent  interested  parties,  the 
Department  determined  to  conduct  an 


expedited  review.  As  a  result  of  this 
review,  the  Department  finds  that 
revocation  of  the  antidumping  duty 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
at  the  levels  indicated  in  the  Final 
Results  of  Review  section  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  E.  Smith  or  Melissa  G.  Skinner, 
Office  of  Pohcy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution  Ave., 
NW,  Washington,  D.C.  20230; 
telephone:  (202)  482-6397  or  (202)  482- 
1560,  respectively. 

EFFECTIVE  DATE:  February  4.  1999. 

Statute  and  Regulations:  This  review 
was  conducted  pursuant  to  sections 
751(c)  and  752  of  the  Act.  The 
Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20, 1998)  ["Sunset 
Regulations").  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders:  Policy  Bulletin,  63  FR  18871 
(April  16. 1998)  {"Sunset  Policy 
BulleUn"). 

Scope:  The  merchandise  subject  to 
this  antidumping  duty  order  is 
anhydrous  sodium  metasilicate 
("ASM"),  a  crystallized  silicate  (Na2 
Si03)  which  is  alkaline  and  readily 
soluble  in  water.  Applications  include 
waste  paper  de-inking,  ore-flotation, 
bleach  stabilization,  clay  processing, 
medium  or  heavy  duty  cleaning,  and 
compounding  into  other  detergent 
formulations.  The  Department 
determined  that  ASM  mixed  with 
caustic  soda  beads  or  with  sodium 
tripolyphosphate  is  within  the  scope  of 
the  order. '  "This  merchandise  is 
currently  classifiable  under  the 
following  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS)  item 
numbers  2839.11.00  and  2839.19.00. 
The  HTSUS  item  numbers  are  provided 
for  convenience  and  customs  purposes 
only.  They  are  not  determinative  of  the 
products  subject  to  the  order.  The 
written  description  remains  dispositive. 

This  review  covers  all  manufacturers 
and  exporters  of  ASM  from  France. 


I  See  Anhydrous  Sodium  Metasilicate  From 
France;  Final  Results  of  Administrative  Review  of 
Antidumping  Duty  Older.  47  FR  15620  (April  12, 
1982). 


Background:  On  October  1,  1998.  the 
Department  initiated  a  sunset  review  of 
the  antidumping  duty  order  on  ASM 
from  France  (63  FR  52683),  pursuant  to 
section  751(c)  of  the  Act.  The 
Department  received  a  Notice  of  Intent 
to  Participate  on  behalf  of  PQ 
Corporation  ("PQ")  within  the  deadline 
specified  in  section  351.218(d)(l)(i)  of 
the  Sunset  Regulations.  PQ  claimed 
interested-party  status  under  section 
771(9)(C)  of  the  Act,  section  19  U.S.C. 
1677(9)(E),  as  a  manufacturer,  producer, 
or  wholesaler  in  the  United  States  of  a 
domestic  like  product.  On  October  29, 
1998,  PQ  Corporation  requested  an 
extension  of  time  for  submission  of  its 
substantive  response  to  the  notice  of 
initiation  and  was  granted  an  extension 
until  November  3,  1998  [see  October  30. 
1998.  letter  from  Acting  Director,  Office 
of  Policy).  On  October  30, 1998,  we 
received  a  Notice  of  Intent  to  Participate 
on  behalf  of  Occidental  Chemical 
Corporation  ("Occidental"),  which 
claimed  interested  party  status  under 
section  771(9)(C)  of  the  Act.  19  U.S.C. 
1677(9)(E).  as  a  manufacturer,  producer, 
or  wholesaler  in  the  United  States  of  a 
domestic  like  product.  We  received  a 
complete  substantive  response  from  PQ 
on  November  3,  1998,  within  the 
extended  deadline.  PQ's  substantive 
response  contained  a  letter  of  support 
from  Occidental.  We  did  not  receive  a 
substantive  response  from  any 
respondent  interested  party  to  this 
sunset  proceeding.  As  a  result,  pursuant 
to  section  751(c)(3)(B)  of  the  Act  and 
our  regulations  (19  CFR 
351.218(e)(l){ii){C)(2)).  we  determined 
to  conduct  an  expedited  review. 

Determination:  In  accordance  with 
section  751(c)(1)  of  the  Act,  the 
Department  conducted  this  review  to 
determine  whether  revocation  of  the 
antidumping  duty  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dumping.  Section  752(c)  of  the  Act 
provides  that,  in  making  this 
determination,  the  Department  shall 
consider  the  weighted-average  dumping 
margins  determined  in  the  investigation 
and  subsequent  reviews  and  the  volume 
of  imports  of  the  subject  merchandise 
for  the  period  before  and  the  period 
after  the  issuance  of  the  antidumping 
duty  order,  and  it  shall  provide  to  the 
International  Trade  Commission  ("the 
Commission")  the  magnitude  of  the 
margin  of  dumping  likely  to  prevail  if 
the  order  is  revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dumping  and  magnitude  of  margin 
are  discussed  below.  In  addition, 
parties'  comments  with  respect  to 
continuation  or  recurrence  of  dumping 
arid  the  magnitude  of  margin  are 
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addressed  wi  thin  the  respective  sections 
below. 

Continuati  on  or  Recurrence  of 
Dumping:  Di^wing  on  the  guidance 
provided  in  tjhe  legislative  history 
accompanyir  g  the  Uruguay  Round 
Agreements  Act  ("URAA"),  specifically 
the  Statemer  I  of  Administrative  Action 
("the  SAA"),  H.R.  Doc.,  No.  103-316. 
vol.  1  (1994),  the  House  Report,  H.R. 
Rep.  No.  103-826,  pt.l  (1994),  and  the 
Senate  Repo^,  S.  Rep.  No.  103-412 
(1994),  the  Department  issued  its  Sunset 
Policy  Bulletin  providing  guidance  on 
methodologii  :al  and  analytical  issues, 
including  th(  i  basis  for  Likelihood 
determinations.  The  Department 
clarified  thati determinations  of 
likelihood  will  be  made  on  an  order- 
wide  basis  [see  section  II.A.3.  of  the 
Sunset  Policy  Bulletin).  Additionally, 
the  Department  normally  will  determine 
that  revocation  of  an  antidumping  order 
is  likely  to  lead  to  continuation  or 
recurrence  of  dumping  where  (a) 
dumping  continued  at  any  level  above 
de  minimis  aifter  the  issuance  of  the 
order,  (b)  imports  of  the  subject 
merchandise  ceased  after  the  issuance  of 
the  order,  or  ic)  dumping  was 
eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  decUned 
significantly  |(see  section  II.A.3.  of  the 
Sunset  Policf  Bulletin). 

On  January  7, 1981,  an  antidumping 
duty  order  o*  ASM  from  France  was 
published  injthe  Federal  Register  (46 
FR  1667).  Siiice  that  time,  the 
Department  l^as  conducted  a  number  of 
administrative  reviews  on  this  order.^ 


'  See  Anh^-dro  is  Sodium  Metasilicate  From 
France:  Final  Rekults  of  Administrative  Review  of 
Antidumping  DMy  Order.  47  FR  15620  (April  2. 
1982):  Anhydro^^s  Sodium  Metasilicate  From 
France:  Final  Re  wits  of  Administrative  Review  of 
Antidumping  Di  ty  Order.  47  FR  44594  (October  8. 
1982):  Anhydroi,  s  Sodium  Metasilicate  From 
France:  Final  Re  suits  of  Administrative  Review  of 
Antidumping  Di  ty  Order.  49  FR  43733  (October  31, 
1984);  Anhydroi  s  Sodium  Metasilicate  From 
France:  Final  Re  suits  of  Antidumping  Duty 
Administrative  I  eview,  53  FR  4195  (February  12, 
1988);  Final  Res  ilts  of  Antidumping  Duty 
Administrative  I  eview;  Anhydrous  Sodium 
Metasilicate  Fro  n  France,  52  FR  33856  (September 
8.  1987);  Anhydi  ous  Sodium  Metasilicate  From 
France:  Final  Re  suits  of  Antidumping  Duty 
Administrative  I  eview,  53  FR  9785  (March  25. 
1988):  Anhydroi  s  Sodium  Metasilicate  From 
France:  Final  Re  suits  of  Antidumping  Duty 
Administrative  I  eview.  53  FR  43251  (October  26. 
1988):  Anhydroi  s  Sodium  Metasilicate  From 
France:  Final  Re  suits  of  Antidumping  Duty 
Administrative  i  'eview,  54  FR  50788  (December  11, 
1989):  Anhydroi  s  Sodium  Metasilicate  From 
France:  Final  Re.  suits  of  Antidumping  Duty 
Administrative  J  'eview.  56  FR  42979  (August  30. 
1991);  Anhydroi  s  Sodium  Metasilicate  From 
France:  Final  Re  suits  of  Antidumping  Duty 
Administrative  I  'eview.  57  FR  49684  (November  3. 
1992):  Anhydroi  s  Sodium  Metasilicate  From 
France:  Final  Re  suits  of  Antidumping  Duty 
Administrative  i  \eview.  58  FR  51615  (October  4. 


The  order  remains  in  effect  for  all 
imports  of  the  subject  merchandise  from 
France. 

In  its  substantive  response,  PQ  stated 
that  following  the  imposition  of  the 
antidimiping  duty,  Rhone  Foulenc/ 
Rhodia  ceased  exporting  ASM  &t)m 
France.  PQ  noted  that  Pione  Poulenc/ 
Rhodia  kept  its  sales  network  in  place 
as  well  as  much  of  its  distribution 
network  and  entered  into  an  agreement 
with  a  U.S.  producer  to  distribute  U.S.- 
manufactured  ASM  to  fill  out  its 
product  line.  PQ  stated  that  Rhone 
Poulenc/Rhodia  has  excess  ASM 
production  capacity.  PQ  argued, 
therefore,  that  absent  the  existence  of 
the  order,  Rhodia  will  resume  exporting 
ASM  from  France.  PQ  asserted  that 
because  demand  for  ASM  has  been 
decreasing  over  time  and  there  is  excess 
production  capacity  in  the  United  States 
as  well  as  Europe,  any  market  shift 
would  most  likely  be  due  to  a  lower 
price  offered  by  the  seller  of  the 
imported  product.  PQ  further  asserted 
that,  because  of  the  low  value-to- weight 
ratio,  and  because  of  the  high  cost  of 
freight  for  ASM,  all  things  being  equal, 
no  French  producer  could  compete  in 
the  U.S.  market  without  sales  at  less 
than  fair  value. 

As  noted  above,  the  Department  has 
conducted  several  administrative 
reviews  of  this  order  covering  the  only 
known  exporter  Rhone-Poulenc.  In  the 
administrative  reviews  of  the  periods 
spanning  November  1, 1980  through 
December  31, 1981,  January  1,  1986 
through  December  31. 1988,  and  January 
1, 1990  through  December  31,  1990,  the 
Department  found  no  shipments  of  ASM 
from  France.^  Further,  because  Rhone- 
Poulenc  did  not  respond  to 


1993);  Anhydrous  Sodium  Metasilicate  From 
France:  Final  Results  of  Antidumping  Duty 
Administrative  Review.  60  FR  8631  (February  15, 
1995);  Anhydrous  Sodium  Metasilicate  From 
France:  Final  Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  30852  (June  18, 
1996);  and  Anhydrous  Sodium  Metasilicate  From 
France:  Final  Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  44038  (August  27, 
1996). 

'  See  Anhydrous  Sodium  Metasilicate  From 
France:  Final  Results  of  Administrative  Review  of 
Antidumping  Duty  Order,  47  FR  15620  (April  12, 
1982):  Anhydrous  Sodium  Metasilicate  From 
Fiance:  Final  Results  of  Administrative  Review  of 
Antidumping  Duty  Order.  47  FR  44594  (October  8. 
1982);  Anhydrous  Sodium  Metasilicate  From 
France:  Final  Results  of  Antidumping  Duty 
Administrative  Review,  53  FR  9785  (March  25, 
1988):  Anhydrous  Sodium  Metasilicate  From 
France:  Final  Results  of  Antidumping  Duty 
Administrative  Review,  53  FR  43251  (October  26, 
1988):  Anhydrous  Sodium  Metasilicate  From 
France:  Final  Results  of  Antidumping  Duty 
Administrative  Review.  54  FR  50788  (December  11, 
1989);  and  Anhydrous  Sodium  Metasilicate  From 
France:  Final  Results  of  Antidumping  Duty 
Administrative  Review.  56  FR  42979  (August  30, 
1991). 


questionnaires  in  the  administrative 
reviews  of  the  periods  spanning  January 
1, 1991  through  December  31, 1995,  the 
Department  has  no  information  from  the 
reviews  with  respect  to  whether  there 
were  any  imports  of  ASM  from  France.* 
Finally,  the  Department  terminated  the 
administrative  reviews  of  the  periods 
spanning  January  1,  1996  through 
E)ecember  31, 1997,  based  on  the 
absence  of  entries.' 

We  find,  therefore,  that  the  cessation 
of  imports  after  the  issuance  of  the  order 
is  hi^ly  probative  of  the  likelihood  of 
continuation  or  recurrence  of  dumping. 
Furthermore,  deposit  rates  above  de 
minimis  levels  continue  to  be  in  effect 
for  all  shipments  of  the  subject 
merchandise  from  France.  As  discussed 
in  section  II.A.3.  of  the  Sunset  Policy 
Bulletin,  the  SAA  at  890,  and  the  House 
Report  at  63-64,  if  imports  cease  after 
the  order  is  issued,  we  may  reasonably 
assume  that  exporters  could  not  sell  in 
the  United  States  without  dumping  and 
that,  to  reenter  the  U.S.  market,  they 
would  have  to  resume  dumping. 
Therefore,  absent  argiiment  and 
evidence  to  the  contrary,  given  that 
shipments  of  the  subject  merchandise 
ceased  after  the  issuance  of  the  order, 
and  that  dumping  margins  continue  to 
exist,  the  Department,  consistent  with 
Section  II.A.3  of  the  Sunset  Policy 
Bulletin,  determines  that  dumping  is 
likely  to  continue  or  recur  if  the 
antidumping  duty  order  were  revoked. 

Magnitude  of  the  Margin:  In  the 
Sunset  Policy  Bulletin,  the  E)epartment 
stated  that  it  will  normally  provide  to 
the  Commission  the  margin  that  was 
determined  in  the  final  determination  in 
the  original  investigation.  Further,  for 
companies  not  specifically  investigated 
or  for  companies  that  did  not  begin 
shipping  until  after  the  order  was 
issued,  the  Department  normally  will 
provide  a  margin  based  on  the  "all 
others"  rate  from  the  investigation.  (See 


*See  Anhydrous  Sodium  Metasilicate  From 
France:  Final  Results  of  Antidumping  Duty 
Administrative  Review,  57  FR  49684  (November  3, 
1992);  Anhydrous  Sodium  Metasilicate  From 
France:  Final  Results  of  Antidumping  Duty 
Administrative  Review,  58  FR  51615  (October  4. 
1993);  Anhydrous  Sodium  Metasilicate  From 
France;  Final  Results  of  Antidumping  Duty 
Administrative  Review,  60  FR  8631  (February  15, 
1995);  Anhydrous  Sodium  Metasilicate  From 
France:  Final  Results  of  Antidumping  D'lty 
Administrative  Review,  61  FR  30852  (June  18, 
1996):  and  Anhydrous  Sodium  Metasilicate  From 
France;  Final  Results  of  Antidumping  Duty 
Administrative  Review.  61  FR  44038  (August  27, 
1996). 

'  See  Anhydrous  Sodium  Metasilicate  From 
France;  Notice  of  Termination  of  Antidumping  Duty 
Administrative  Review,  62  FR  43701  (August  15, 
1997);  and  Anhydrous  Sodium  Metasilicate  From 
France:  Notice  of  Recission  of  Antidumping  Duty 
Administrative  Review,  63  FR  31179  (June  10, 
1998). 
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section  II.B.l  of  the  Sunset  Policy 
Bulletin.)  Exceptions  to  this  pohcy 
include  the  use  of  a  more  recently 
calculated  margin,  where  appropriate, 
and  consideration  of  duty  aosorption 
determinations.  [See  sections  II.B.2  and 
3  of  the  Sunset  Policy  Bulletin.) 

In  the  Department's  final 
determination  of  sales  at  less  than  fair 
value  on  ASM  from  France,  the 
Department  established  an  antidumping 
margin  of  60.00  percent  (see  Anhydrous 
Sodium  Metasillicate  From  France — 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value,  45  FR  77498 
(November  24.  1980)  and  Anhydrous 
Sodium  Metasillicate  From  France; 
Antidumping  Duty  Order,  46  FR  1667 
Oanuary  7, 1981)). 

In  its  substantive  response,  PQ 
asserted  that  because  of  the  high  cost  of 
freight  for  ASM.  no  French  producer 
could  compete  in  the  U.S.  market 
without  having  sales  at  less  than  fair 
value.  Althou^  PQ  did  not  specify  the 
magnitude  of  the  margin  likely  to 
prevail  if  the  order  were  revoked,  it 
submitted  information  for 
"computations  of  export  price  or 
constructed  export  price  and  normal 
value,  based  on  realistic  assiunption." 
(See  Substantive  Response  of  PQ, 
November  2, 1998,  at  2  and  attachment.) 

The  SAA  at  891,  House  Report  at  64, 
and  section  351.218(e)(2)(i)  of  the 
Sunset  Regulations  provide  that,  only  in 
the  context  of  a  full  sunset  review  and 
only  under  the  most  extraordinary 
circimist£inces  will  the  Department  rely 
on  a  countervailing  duty  rate  or 
diunping  margin  other  than  those  it 
calculated  and  published  in  its  prior 
determinations.  The  Department,  on  the 
basis  of  inadequate  responses  (in  this 
case,  no  response),  determined  to 
conduct  an  expedited  review  of  this 
duty  order.  Only  in  full  reviews  will  the 
Department  consider  the  calculation  of 
new  margins.  Further,  even  if  the 
E)epartment  had  determined  to  conduct 
a  full  review  of  this  order,  it  is  not 
persuaded  by  the  evidence  presented  by 
PQ  that  such  extraordinary 
circiunstances  exist  in  this  case  as  to 
warrant  the  calculation  of  a  new 
dumping  margin. 

Therefore,  consistent  with  the  Sunset 
Policy  Bulletin,  we  determine  that  the 
original  margin  we  calculated,  which 
reflects  the  behavior  of  exporters 
without  the  discipline  of  the  order,  is 
probative  of  the  behavior  of  the  French 
producers  and  exporters  of  ASM.  The 
Department  will  report  to  the 
Commission  the  company-specific  and 
"all  others"  rate  at  the  levels  indicated 
in  the  Final  Results  of  Review  section  of 
this  notice. 


Final  Results  of  Review:  As  a  result  of 
this  review,  the  Department  finds  that 
revocation  of  the  antidumping  duty 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
at  the  levels  indicated  below. 


Manufacturers/exporters 

Margin 
(percent) 

Rhone-Poulenc  

All  Others    

60.00 
60.00 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777(i)(l)  of  the  Act. 

Dated:  January  29, 1999. 
Richard  W.  Moreland, 
Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  99-2676  Filed  2-3-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-670-007] 

Final  Results  of  Expedited  Sunset 
Review:  Barium  Chloride  From  ttie 
People's  Republic  of  China  (PRC) 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
expedited  sunset  review:  Barium 
Chloride  from  the  People's  Republic  of 
China  (PRC). 

SUMMARY:  On  October  1,  1998.  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  antidumping  order  on  barium 
chloride  from  China  (PRC)  (63  FR 
52683)  piusuant  to  section  751(c)  of  the 
Tariff  Act  of  1930,  as  amended  ("the 
Act").  On  the  basis  of  a  notice  of  intent 
to  participate  and  a  complete 
substantive  response  filed  on  behalf  of 
the  domestic  industry,  and  inadequate 
response  (in  this  case  no  response)  from 
respondent  interested  parties,  the 
Department  determined  to  conduct  an 


expedited  review.  As  a  result  of  this 
review,  the  Department  finds  that 
revocation  of  the  antidumping  order 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping  at  the  levels 
indicated  in  the  Final  Results  of  Review 
section  to  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit  or  Melissa  G. 
Skinner,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  St.  &  Constitution  Ave., 
NW.,  Washington.  D.C.  20230; 
telephone  (202)  482-3207  or  (202)  482- 
1560.  respectively. 
EFFECTIVE  DATE:  February  4. 1999. 

Statute  and  Regulations:  This  review 
was  conducted  pursuant  to  sections 
751(c)  and  752  of  the  Act.  The 
Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20. 1998)  ("Sunset 
Regulations").  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3— 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16.  1998)  ("Sunset  Policy 
Bulletin"). 

Scope:  The  merchandise  covered  by 
this  order  is  barium  chloride,  a  chemical 
compound  having  the  formula  BaCl2  or 
BaCb  2H2O,  currently  classifiable  under 
item  2827.38.00  of  the  Harmonized 
Tariff  Schedules  (HTS).  The  HTS  item 
number  is  provided  for  convenience  and 
for  Customs  purposes.  The  written 
descriptions  remain  dispositive. 

This  review  covers  all  manufacturers 
and  exporters  of  barium  chloride  from 
China. 

Background:  On  October  1, 1998,  the 
Department  initiated  a  sunset  review  of 
the  antidumping  order  on  barium 
chloride  from  China  (63  FR  52683) 
pursuant  to  section  751(c)  of  the  Act. 
The  Department  received  a  Notice  of 
Intent  to  Participate  from  Chemical 
Products  Corporation  ("CPC")  on 
October  15.  1998.  within  the  deadline 
specified  in  section  351.218(d)(l)(i)  of 
the  Sunset  Regulations.  CPC  claimed 
interested  party  status  under  section 
771(9)(C)  of  the  Act.  as  a  United  States 
producer  of  barium  chloride.  In  its 
substantive  response,  CPC  stated  that  it 
was  the  petitioner  in  the  original 
antidumping  investigation  that  led  to 
the  issuance  of  the  antidumping  duty 
orc^er  on  barium  chloride  from  China. 
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Further,  CPC  stated  that  it  has 
participated  n  all  of  the  administrative 
reviews  that  lave  been  conducted  by 
the  Departmdnt  on  barium  chloride  from 
China.  On  October  28,  1998,  the 
Department  leceived  a  substantive 
response  froii  CPC.  within  the  30-day 
deadline  spe;ified  in  Sunset 
Regulations  \  inder  section 
351.218(d)(3:  (i).  We  did  not  receive  a 
response  fror  \  any  respondent 
interested  paly.  As  a  result,  pursuant  to 
section  75 1  (c|(3](B)  of  the  Act,  and  our 
regulations  (:  9  C.F.R. 
§  351.218(e)(  )(ii)(C)(2)).  we  determined 
to  conduct  ar  expedited  review. 

Determinal  ion:  In  accordance  with 
section  751(c  (1)  of  the  Act.  the 
Department  c  onducted  this  review  to 
determine  whether  revocation  of  the 
antidumping  order  would  be  likely  to 
lead  to  contin  nation  or  recurrence  of 
dumping.  Section  752(c)  of  the  Act 
provides  that  in  making  this 
determination,  the  Department  shall 
consider  the  weighted-average  dumping 
margins  detei  mined  in  the  investigation 
and  subsequent  reviews  and  the  volume 
of  imports  of  Jie  subject  merchandise 
for  the  period!  before  and  the  period 
after  the  issuance  of  the  antidumping 
finding,  and  i :  shall  provide  to  the 
Intemationar  Trade  Commission  ("the 
Commission"!  the  magnitude  of  the 
margin  of  dur  iping  likely  to  prevail  if 
the  finding  is  revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
.  of  dumping  aid  magnitude  of  the 
margin  are  discussed  below.  In  addition, 
parties'  comnients  with  respect  to  the 
continuation  cr  recurrence  of  dumping 
and  the  magnitude  of  the  margin  are 
addressed  within  the  respective  sections 
below. 

Continuatim  or  Recurrence  of 
Dumping:  Drafcving  on  the  guidance 
provided  in  tqe  legislative  history 
accompanying  the  Uruguay  Round 
Agreements  A  ct  ("URAA"),  specifically 
the  Statement  of  Administrative  Action 
("the  SAA"),  H.R.  Doc.  No.  103-316, 
vol.  1  (1994).  the  House  Report,  H.R. 
Rep.  No.  103-B26,  pt.l  (1994).  and  the 
Senate  Report;  S.  Rep.  No.  103-412 
(1994),  the  Defaartment  issued  its  Sunset 
Policy  Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  basis  for  likelihood 
determination  i.  The  Department 
clarified  that  c  eterminations  of 
Ukelihood  wil  be  made  on  an  order- 
wide  basis  (sei  ■  section  II.A.3.  of  the 
Sunset  Policy  Bulletin).  Additionally, 
the  Departmer  t  normally  will  determine 
that  revocation  of  an  antidumping  order 
is  likely  to  lead  to  continuation  or 
recurrence  of  (  umping  where  (a) 
dumping  cont  nued  at  any  level  above 


de  minimis  after  the  issuance  of  the 
order,  (b)  imports  of  the  subject 
merchandise  ceased  after  the  issuance  of 
the  order,  or  (c)  dumping  was 
eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  [see  section  n.A.3.  of  the 
Sunset  Policy  Bulletin). 

The  antidumping  duty  order  on 
barium  chloride  from  China  was  issued 
on  October  17,1984.'  Since  that  time, 
the  Department  has  conducted  several 
administrative  reviews.^  The 
antidumping  duty  order  remains  in 
effect  for  all  imports  of  barium  chloride 
from  China. 

In  its  substantive  response,  CPC 
argued  that  revocation  of  the 
antidumping  duty  order  would  result  in 
the  resumption  of  export  shipments  of 
barium  chloride  from  China  on  a  large 
scale  and  at  prices  well  below  fair  value. 
CPC  based  its  conclusion  on  a  number 
of  factors,  including  historical 
experience,  Chinese  productive 
capacity,  the  Asian  economic  crisis,  and 
Chinese  export  policy.  CPC  argued  that 
the  Department  should  determine  that 
dumping  will  continue  or  resume  on  the 
basis  that  dumping  continued  at  levels 
above  de  minimis  while  the  order  has 
been  in  effect  and  imports  of  the  subject 
merchandise  ceased  after  the  issuance  of 
the  order. 

With  respect  to  continuation  of 
dumping  after  the  issuance  of  the  order, 
CPC  referred  to  the  final  results  of 
administrative  reviews  issued  by  the 
Department '  and  stated  that  historical 
experience  clearly  demonstrates  that  the 
subject  merchandise  has  been  dumped 
at  margins  greater  than  de  minimis  since 
the  issuance  of  the  order.  CPC  stated 
that  the  60.84  percent  duty  deposit 
margin  currently  in  effect  for  Sinochem 
(the  Chinese  manufacturer/exporter 
reviewed)  was  first  imposed  in  the  final 
results  of  administrative  review  issued 
on  January  3, 1989.*  CPC  suggested  that, 
as  a  resuh  of  the  60.84  percent  deposit 
rate,  there  was  a  significant  decrease  in 
exports  and  ultimately  a  cessation  of 
exports.  CPC  noted  that  for  the  October 


'  See  Barium  Chloride  from  the  Peoples  Republic 
of  China,  Antidumping  Duty  Order.  49  FR  40635 
(October  17.  1984). 

'  .See  Barium  Chloride  from  the  People's  Republic 
of  China;  Final  Results  of  Antidumping  Duty 
Administrative  Review.  52  FR  313  (January  5.  1987): 
Barium  Chloride  form  the  People's  Republic  of 
China:  Final  Results  of  Antidumping  Duty 
Administrative  Review.  54  FR  52  (January  3,  1989): 
and  Barium  Chloride  from  the  People's  Republic  of 
China:  Final  Results  of  Antidumping  Duty 
Administrative  Review.  57  FR  29467  (July  2,  1992) 

'W. 

*The  review  covered  the  period  October  1, 1985 
through  September  30. 1986,  and  set  the  duty 
deposit  rates  for  entries  on  or  after  the  publication 
date  of  the  notice. 


1, 1990  through  September  30.  1991, 
review  period,  the  Department  found 
that  there  were  no  shipments.  CPC 
supports  its  assertion  that  the  order 
resulted  in  the  decrease,  and  ultimate 
cessation,  of  exports  of  barium  chloride 
from  China  with  reference  to  import 
statistics.^  CPC  asserts  that  the 
Department's  issuance  of  preliminary 
and  final  determinations  of  sales  at  less 
than  fair  value  in  April  and  August  of 
1984,  resulted  in  the  decrease  of  imports 
from  China  from  5.3  million  poimds  in 
1983  to  3.2  million  pounds  in  1984.  CPC 
also  noted  that  with  the  1989  issuance 
on  a  60.84  percent  duty  deposit  rate, 
imports  decreased  from  1.5  million 
pounds  in  1988  to  0.2  miUion  poimds 
in  1989,  and  ultimately  to  zero  by  1991. 

CPC  acknowledged  that  imports 
reappeared  in  1994,  but  at  levels 
significantly  below  pre-order  levels. 
CPC  argued,  therefore,  that  the 
continuation  of  dumping  combined 
with  the  cessation  of  exports 
demonstrates  that  Chinese  barium 
chloride  cannot  be  sold  in  the  U.S. 
market  except  through  dumping.  CPC 
also  asserted  that,  in  addition  to  the 
original  three  Chinese  factories 
producing  barium  chloride  (as 
identified  in  the  ITC's  report),  it  had 
obtained  information  that  an  additional 
seven  factories  (with  capacity  of  73,400 
MT/annum)  produce  barium  chloride  in 
China.  Noting  that  barium  chloride  is  a 
commodity  chemical  product  with  a 
number  of  industrial  uses  and 
applications,  CPC  argued  that  as 
economic  and  industrial  activity  slows 
in  China's  traditional  Asian  markets,  the 
demand  for  barium  chloride  will 
decrease  and  Chinese  exports  will 
decline.  Therefore,  asserts  CPC,  without 
an  antidumping  order  in  place,  the 
Chinese  producers  of  barium  chloride 
can  be  expected  to  turn  their  attention 
to  the  U.S.  market  for  their  excess 
production.  Finally,  CPC  argues  that,  as 
supported  by  statements  of  U.S. 
government  officials,  China  has  an 
aggressive  export  policy  in  place  that, 
with  the  revocation  of  the  order,  could 
be  expected  to  result  in  the  resumption 
of  large-scale  shipments  to  the  United 
States. 

In  conclusion,  CPC  stated  that  for 
each  of  the  above  discussed  reasons, 
without  an  order  in  place,  dumping 
from  China  would  likely  overwhelm 
CPC  and  eliminate  the  lone  remaining 
U.S.  producer  of  bariiun  chloride. 

As  discussed  in  Section  II.A.3.  of  the 
Sunset  Policy  Bulletin,  the  SAA  at  890, 


'CPC  provided  data  collected  from  the  U.S. 
Census  Bureau  and  published  on  Form  IM  145 
(from  1980  through  1988  the  data  were  reported 
under  TSUS  417.70.00  and  for  1989  through  1997 
under  HTSUS  287.38.0000). 
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and  the  House  Report  at  63-64, 
"Existence  of  dumping  margins  after  the 
order,  or  the  cessation  of  imports  after 
the  order,  is  highly  probative  of  the 
likelihood  of  continuation  or  recurrence 
of  dumping.  If  companies  continue  to 
dump  with  the  discipline  of  an  order  in 
place,  it  is  reasonable  to  assume  that 
dumping  would  continue  if  the 
discipline  were  removed.  If  imports 
cease  after  the  order  is  issued,  it  is 
reasonable  to  assume  that  the  exporters 
could  not  sell  in  the  United  States 
vtrithout  dumping  and  that,  to  reenter 
the  U.S.  market,  they  would  have  to 
resume  dumping."  Deposit  rates  above 
de  minimis  continue  in  effect  for 
exports  of  barium  chloride  from  China. 
Additionally,  exports  of  barium  chloride 
from  China  ceased  between  1991  and 
1993,  and  although  since  resumed,  have 
never  reached  higher  than  six  percent  of 
their  pre-order  level.  Therefore,  given 
that  dumping  above  de  minimis  has 
continued  over  the  life  of  the  order  and 
imports  ceased  at  least  temporarily,  and 
absent  argument  and  evidence  to  the 
contrary,  the  Department  determines 
that  dimiping  is  likely  to  continue  if  the 
order  were  revoked. 

Magnitude  of  the  Margin:  In  the 
Sunset  Policy  Bulletin,  the  Department 
stated  that,  consistent  with  the  SAA  and 
House  Report,  the  Department  will 
provide  to  the  Commission  the 
company-specific  margins  from  the 
investigation  for  each  company  because 
that  is  the  only  calculated  rate  that 
reflects  the  behavior  of  exporters 
without  the  discipline  of  an  order.  For 
companies  not  specifically  investigated 
or  for  companies  that  did  not  begin 
shipping  until  after  the  order  was 
issued,  the  Department  normally  will 
provide  a  margin  based  on  the  all  others 
rate  from  the  investigation.  See  section 
II.B.l  of  the  Sunset  Policy  Bulletin. 
Exceptions  to  this  policy  include  the 
use  of  a  more  recently  calculated 
margin,  where  appropriate,  and 
consideration  of  duty  absorption 
determinations.  See  sections  II.B.2  and 
3  of  the  Sunset  Policy  Bulletin. 

In  its  substantive  response,  CPC  urged 
the  Department  to  determine  that  the 
magnitude  of  the  margin  likely  to 
prevail  if  the  order  were  revoked  is 
60.84  percent,  the  margin  determined  in 
the  final  results  of  the  second 
administrative  review  and  the  ciurent 
duty  deposit  rate.  CPC  asserted  that  the 
Department  has  recognized  that 
diunping  margins  can  increase  after  the 
issuance  of  an  order  and  that  a  more 
current  and  higher  margin,  even  if  based 
on  the  best  information  available,  may 
well  be  a  more  appropriate  indicator  of 
the  magnitude  of  the  margin  likely  to 
prevail  if  the  order  were  revoked.  CPC 


argued  that  the  dumping  margin  and 
cash  deposit  rate  for  barium  chloride 
from  China  increased  significantly  after 
the  issuance  of  the  antidumping  duty 
order — fi-om  14.5  percent  to  60.84 
percent.  CPC  stated  that  the  14.5  percent 
.  rate  from  the  original  investigation  was 
never  actually  used  as  the  basis  of 
assessing  duties,  as  it  was  replaced  by 
a  rate  of  7.82  percent  in  the  first 
administrative  review.  Given  that  the 
margin  of  60.84  percent  has  applied  to 
all  imports  since  October  1, 1986,  CPC 
argues  that  this  is  the  only  appropriate 
and  realistic  measure  of  the  magnitude 
of  dumping. 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that  "a  company  may 
choose  to  increase  dumping  in  order  to 
maintain  or  increase  market  share"  and 
that  "the  Department  may,  in  response 
to  argument  from  an  interested  party, 
provide  the  Commission  a  more  recently 
calculated  margin  for  a  particular 
company,  where  for  that  particular 
company,  dumping  margins  increased 
after  the  issuance  of  the  order."  (See 
section  II.B.2  of  the  Sunset  Policy 
Bulletin.)  As  detailed  in  Final  Results  of 
Expedited  Sunset  Review:  Stainless 
Steel  Plate  From  Sweden  (63  FR  67658, 
December  8,  1998)  the  Department's 
intent  was  to  establish  a  policy  of  using 
the  original  investigation  margin  as  a 
starting  point,  thus  providing  interested 
parties  the  opportunity  and  incentive  to 
come  forward  with  data  which  would 
support  a  different  estimate.  In  this  case, 
CPC  merely  argued  that  the  margin  from 
the  original  determination  was  never 
actually  used  to  assess  duties  and  that, 
by  the  second  review,  the  margin  had 
increased  to  a  level  where  it  remains 
today.  The  import  statistics  provided  by 
CPC  demonstrate  that,  after  steadily 
increasing  from  1980  to  1983,  imports  of 
barium  chloride  from  China  began 
decreasing  with  the  issuance  of  the 
preliminary  and  final  determinations  of 
sales  at  less  than  fair  value.  We  note  that 
the  margin  from  the  original 
investigation  served  as  the  duty  deposit 
rate  until  January  1987,  when  the  final 
results  of  the  first  administrative  review 
were  issued.  Further,  the  final  results 
(the  60.84  percent)  of  the  administrative 
review  covering  imports  from  October 
1985  through  September  1986,  were 
issued  in  January  1989,  five  years  after 
the  issuance  of  the  order  and,  at  a  time 
when  imports  had  already  decreased  to 
less  than  30  percent  of  the  pre- 
investigation  level  of  imports.  Although 
the  statistics  provided  by  CPC 
demonstrate  a  slight  increase  in  the 
volume  of  imports  between  1984  and 
1985,  import  volumes  decreased  every 
year  thereafter  until  1995.  Therefore, 


because  there  was  no  increase  in 
imports  of  barium  chloride  from  China 
corresponding  to  the  increase  in  the 
dumping  margin,  we  find  CPC's 
argimient  of  choosing  the  rate  from  the 
second  administrative  review  (and 
current  deposit  rate)  unpersuasive. 
Therefore,  we  find  no  reason  to  deviate 
from  our  Sunset  Policy  Bulletin  in  this 
review.  We  determine  that  the  original 
margin  calculated  by  the  Department, 
which  reflects  the  behavior  of  exporters 
without  the  discipline  of  the  order,  is 
probative  of  the  behavior  of  the  Chinese 
producers/exporters  of  barium  chloride. 
The  Department  will  report  to  the 
Commission  the  company-specific  and 
"all  others"  rate  at  the  levels  indicated 
in  the  Final  Results  of  the  Review 
section  of  this  notice. 

Final  Results  of  Review:  As  a  result  of 
this  review,  the  Department  finds  that 
revocation  of  the  antidumping  finding 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping  at  the  margins 
listed  below. 


Manufacturer/exporter 

Margin 
(percent) 

China  National  Chemicals  Import 
and  Export  Corporation  (SINO- 
CHEM)       

14.50 

All  Others  

14.50 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  re^onsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752(i)(l)  of  the  Act. 

Dated:  January  29. 1999. 
Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  99-2673  Filed  2-3-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

IA-427-001]      I 

Final  Results  jof  Expedited  Sunset 
Review:  Sorto|tol  From  France 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
expedited  sunket  review:  Sorbitol  from 
France.  | 

summary:  On  October  1.  1998,  the 
Department  oBCommerce  ("the 
Department")  initiated  a  simset  review 
of  the  antiduniping  order  on  sorbitol 
from  France  (^3  FR  52683)  pursuant  to 
section  75 1(c) jof  the  Tariff  Act  of  1930. 
as  amended  ("jthe  Act").  On  the  basis  of 
a  notice  of  intent  to  participate  and  a 
complete  substantive  response  filed  on 
behalf  of  the  d|omestlc  industry,  and 
inadequate  response  (in  this  case  no 
response)  from  respondent  interested 
parties,  the  De|partment  determined  to 
conduct  an  expedited  review.  As  a 
result  of  this  review,  the  Department 
finds  that  revqcation  of  the  antidumping 
order  would  bfe  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
at  the  levels  indicated  in  the  Final 
Results  of  Review  section  to  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Doqthit  or  Melissa  G. 
Skinner,  Offic^  of  Policy  for  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14p  St.  &  Constitution  Ave., 
NW.,  Washinrfon,  D.C.  20230; 
telephone  (20^)  482-3207  or  (202)  482- 
1560,  respectively. 

EFFECTIVE  OATl:  February  4.  1999. 

Statute  andwiegulations:  This  review 
was  conducted  pursuant  to  sections 
751(c)  and  75i  of  the  Act.  The 
Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reriews  of  Antidumping  and 
Countenrailini  Duty  Orders,  63  FR 
13516  (March  po.  1998)  ["Sunset 
i?egu/a(jons"). I  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
simset  review^  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Reganiing  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders:  PolicyiBuUetin,  63  FR  18871 
(April  16, 199i)  [" Sunset  Policy 
Bulletin"). 

Scope:  The  oierchandise  covered  by 
this  order  is  crystalline  sorbitol,  a  polyol 
produced  by  the  hydrogenation  of 


sugars  (glucose),  used  in  the  production 
of  sugarless  gum,  candy,  groceries,  and 
pharmaceuticals,  currently  classifiable 
under  Harmonized  Tariff  Schedule 
("HTS")  item  number  2905.44.00.  The 
HTS  item  number  is  provided  for 
convenience  and  for  Customs  purposes. 
The  written  description  remain 
dispositive. 

This  review  covers  all  manufacturers 
and  exporters  of  sorbitol  from  France. 

Background:  On  October  1, 1998,  the 
Department  initiated  a  sunset  review  of 
the  antidumping  order  on  sorbitol  bom 
France  (63  FR  52683)  pursuant  to 
section  751(c)  of  the  Act.  On  October  6, 
1998,  we  received  a  Notice  of  Intent  to 
Participate  from  SPI  Polyols,  Inc. 
("SPI").  On  October  16, 1998,  we 
received  a  Notice  of  Intent  to  Participate 
from  Archer  Daniels  Midland  Company 
("ADM")  and  Roquette  America  ("RA"). 
Each  of  these  notices  were  received 
within  the  deadline  specified  in  section 
351.218(d)(l)(i)  of  the  Sunset 
Regulations.  ADM  and  SPI  claimed 
interested  party  status  under  section 
771(9)(C)  of  the  Act,  as  domestic 
producers  of  sorbitol.  RA  claimed 
interested  party  status  as  a  domestic 
producer  and  as  an  importer  of  the 
subject  merchandise.  'The  Department 
received  substantive  responses  on 
behalf  of  each  of  the  three  parties  within 
the  30-day  deadline  specified  in  the 
Sunset  Regulations  under  section 
351.218(d)(3)(i).  We  did  not  receive  a 
substantive  response  from  any 
respondent  interested  party.  As  a  result, 
pursuant  to  section  751(c)(3)(B)  of  the 
Act,  and  our  regulations  (19  C.F.R. 
§  351.218(e)(l)(ii)(C)(2)),  we  determined 
to  conduct  an  expedited  review. 

Determination:  In  accordance  with 
section  751(c)(1)  of  the  Act,  the 
Department  conducted  this  review  to 
determine  whether  revocation  of  the 
antidumping  order  would  be  likely  to 
lead  to  continuation  or  recurrence  of 
dumping.  Section  752(c)(1)  of  the  Act 
provides  that,  in  making  this 
determination,  the  Department  shall 
consider  the  weighted-average  dumping 
margins  determined  in  the  investigation 
and  subsequent  reviews  and  the  volume 
of  imports  of  the  subject  merchandise 
for  the  period  before  and  the  period 
after  the  issuance  of  the  antidumping 
order.  Pursuant  to  section  752(c)(3)  of 
the  Act,  the  Department  shall  provide  to 
the  International  Trade  Commission 
("the  Commission")  the  magnitude  of 
the  margin  of  dumping  likely  to  prevail 
if  the  order  is  revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dumping  and  magnitude  of  the 
margin  are  discussed  below.  In  addition; 
parties'  comments  with  respect  to  the 


continuation  or  recurrence  of  dumping 
and  the  magnitude  of  the  margin  are 
addressed  within  the  respective  sections 
below. 

Continuation  or  Recurrence  of 
Dumping:  Drawing  on  the  guidance 
provided  in  the  legislative  history 
accompanying  the  Uruguay  Round 
Agreements  Act  ("URAA"),  specifically 
the  Statement  of  Administrative  Action 
("the  SAA"),  H.R.  Doc.  No.  103-316, 
vol.  1  (1994),  the  House  Report,  H.R. 
Rep.  No.  103-826,  pt.l  (1994).  and  the 
Senate  Report.  S.  Rep.  No.  103-412 
(1994),  the  Department  issued  its  Sunset 
Policy  Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  basis  for  likelihood 
determinations.  The  Department 
clarified  that  determinations  of 
likelihood  will  be  made  on  an  order- 
wide  basis  (see  section  II.A.3.  of  the 
Sunset  Policy  Bulletin).  Additionally, 
the  Department  normally  will  determine 
that  revocation  of  an  antidumping  order 
is  likely  to  lead  to  continuation  or 
recurrence  of  dumping  where  (a) 
dumping  continued  at  any  level  above 
de  minimis  after  the  issuance  of  the 
order,  (b)  imports  of  the  subject 
merchandise  ceased  after  the  issuance  of 
the  order,  or  (c)  dumping  was 
eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  [see  section  II.A.3.  of  the 
Sunset  Policy  Bulletin). 

The  Department's  antidumping  duty 
order  on  sorbitol  from  France  was 
published  in  the  Federal  Register  (47 
FR  15391)  on  April  9, 1982.  Since  that 
time  the  Department  has  conducted 
several  administrative  reviews.'  The 
antidiunping  duty  order  remains  in 
effect  for  all  imports  of  sorbitol  from 
France. 

In  its  substantive  response,  ADM 
argues  that  if  the  order  on  crystalline 
sorbitol  from  France  were  revoked 
dumping  will  continue  or  resume.  ADM 
supports  its  conclusion  by  stating  that 
after  the  issuance  of  the  order,  dumping 
of  sorbitol  continued  at  levels  above  de 
minimis,  imports  ceased  and  imports 
declined  when  they  did  not  cease 
altogether.  With  respect  to  margins 
above  de  minimis,  ADM  notes  that  in 
five  of  the  seven  administrative  reviews 


'  See  Sorbitol  from  France;  Final  Detennination  of 
Sales  at  Less  Than  Fair  Value.  47  FR  6459 
(February  12. 1982);  Sorbitol  from  France:  Final 
Results  of  Antidumping  Duty  Administratiw 
Review.  51  FR  42873  (November  26,  1986);  Sorbitol 
from  France:  Final  Results  of  Antidumping  Duty 
Administrative  Review.  52  FR  20444  (June  1. 1987); 
Sorbitol  from  France;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  53  FR  21506  (June  8, 
1988);  Sorbitol  from  France;  Final  Results  of 
Antidumping  Duty  Administrative  Review,  55  FR 
6668  (February  26. 1990). 
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conducted  by  the  Department  since 
1982,  margins  exceeded  de  minimis, 
and  in  one  instance,  the  margin  was 
more  than  four  times  that  of  the  original 
margin. 2  With  respect  to  the  cessation  of 
imports,  ADM  states  that  Roquette 
Freres  ("RF"),  the  only  known  exporter 
of  sorbitol  to  the  U.S.,  previously 
acknowledged  that  its  sorbitol  exports 
ceased  for  at  least  some  period  of  time 
after  the  issuance  of  the  antidumping 
order.  ADM  argues  that  .because  RF 
requested  revocation  in  1988  based  on 
no  shipments  for  several  years  and  no 
sales  that  contained  margins  during  the 
1987-88  administrative  review  period, 
the  Department  could  conclude  RF 
could  not  ship  sorbitol  to  the  U.S. 
without  dumping.  Finally  ADM  argues 
that  aggregated  import  statistics  for 
HTSUS  item  no.  2905.44.00,  which 
includes  crystalline  sorbitol,  indicates 
that  the  total  volume  of  imports 
declined,  thus  providing  a  basis  to  infer 
that  RF  exported  smaller  volumes  in 
certain  periods  compared  to  the 
volumes  that  it  shipped  before  the 
antidumping  petition  was  originally 
filed.' 

In  its  substantive  response  SPI  asserts 
that  absent  the  order,  RF  will  resume 
large  volume  shipments  from  its  French 
plant,  producing  dumping  margins  in 
the  range  of  40  percent.  SPI  further 
asserts  that  in  recent  years  RF  sold  to 
U.S.  customers  exclusively  from  its  U.S. 
plant.  However,  RF  has  been  bidding  at 
extra-low  prices  to  obtain  additional 
U.S.  business.  If  successful,  the 
additional  business  would  substantially 
exceed  the  capacity  at  RF's  Illinois 
plant.  Thus,  SPI  asserts,  it  is  obvious 
that  RF  plans  to  serve  the  additional 
business  from  its  French  plant.  Citing  to 
the  July  1998  marketing  report, 
"Sorbitol  and  Related  Polyols — 
Worldwide  Supply,  Demand  Business 
Opportunities  1997/8-2005"  in  which 
the  price  for  sorbitol  100%  is  given  as 
$2.15/kg  in  the  EU  and  $1.65/kg  in  the 
United  States,  SPI  estimates  dumping 
margins  of  40  percent. 

RA,  in  its  suDstantive  response  to  the 
notice  of  initiation,  supported  the 
preservation  of  the  antidumping  order. 
RA  claimed  that  the  EU,  particularly 
France,  is  currently  significantly 
expanding  production  capacity  for 
crystalline  sorbitol.  Further,  because 
market  demand  within  the  EU  is 
growing  very  slowly  and  cannot  be 
expected  to  consume  the  capacity 
increase  and  because  exports  are 
expected  to  decline  drastically  because 


of  the  Asian  crisis,  the  EU  industry  will 
be  seeking  new  export  markets,  with  the 
United  States  being  the  likely  target. 

As  discussed  in  section  II.A.3.  of  the 
Sunset  Policy  Bulletin,  the  SAA  at  890, 
and  the  House  Report  at  63-64, 
"(EJxistence  of  dumping  margins  after 
the  order,  or  cessation  of  imports  after 
the  order,  is  highly  probative  of  the 
hkelihood  of  continuation  or  recurrence 
of  dumping.  If  companies  continue  to 
dump  with  the  discipline  of  an  order  in 
place,  it  is  reasonable  to  assume  that 
dumping  would  continue  if  the 
discipline  were  removed."  As  ADM 
noted,  dumping  margins  above  de 
minimis  were  found  to  exist  in  five  of 
the  seven  administrative  reviews 
conducted  by  the  Department.  Further, 
deposit  rates  above  de  minimis  continue 
in  effect  for  exports  of  sorbitol  from 
France.  Therefore,  given  that  dumping 
margins  above  de  minimis  were  found 
to  exist  and  continue  in  effect,  and 
absent  argvunent  and  evidence  to  the 
contrary,  the  Department  determines 
that  dumping  is  likely  to  continue  if  the 
order  were  revoked. 

Magnitude  of  the  Margin:  In  the 
Sunset  Policy  Bulletin,  the  Department 
stated  that,  consistent  with  the  SAA  and 
House  Report,  the  Department  will 
provide  to  the  Commission  the 
company-specific  margins  &t)m  the 
investigation  for  each  company  because 
that  is  the  only  calculated  rate  that 
reflects  the  behavior  of  exporters 
without  the  discipline  of  an  order.  For 
companies  not  specifically  investigated 
or  for  companies  that  did  not  begin 
shipping  until  after  the  order  was 
issued,  the  Department  normally  will 
provide  a  margin  based  on  the  all  others 
rate  from  the  investigation.  See  section 
II.B.l  of  the  Sunset  Policy  Bulletin. 
Exceptions  to  this  policy  include  the 
use  of  a  more  recently  calculated 
margin,  where  appropriate,  and 
consideration  of  duty  absorption 
determinations.  See  sections  II.B.2  and 
3  of  the  Sunset  Policy  Bulletin. 

In  the  E)epartment's  final 
determination  of  sales  at  less  than  fair 
value  of  sorbitol  from  France,  the 
E)epartment  established  a  2.9  percent 
dumping  margin  for  RF.  The 
Department  has  not  issued  an 
affirmative  duty  absorption 
determination.* 

ADM  states  that  in  compliance  with 
the  SAA,  the  Department  should 
provide  the  original  margin  of  2.9 
percent  to  the  Commission  because  2.9 
percent  reflects  RF's  behavior  without 


2  See  Substantive  Response  of  ADM  (November  2. 
1998)  at  4. 

'  See  Substantive  Response  of  ADM  (November  2, 
1998)  appendix  B. 


'  See  Sobitol  from  France;  Fmal  Determination  of 
Sales  at  Less  Than  Fair  Value.  47  FR  6549 
(February  12. 1982). 


the  discipline  of  an  order  in  place.' 
ADM  further  argues  that,  in  this  case,  it 
is  not  appropriate  for  the  Department  to 
select  a  more  recently  calculated  rate 
because  the  dumping  margins 
calculated  for  the  seven  reviews 
conducted  by  the  Department  have 
fluctuated  significantly  and  do  not 
evince  a  pattern  from  which  the 
Department  could  conclude  that  a  more 
recently  calculated  rate  is  likely  to 
prevail  in  the  absence  of  the  order. 

RA  argues  that  a  dumping  margin  of 
more  than  20  percent  is  likely  to  prevail 
if  the  order  is  revoked  because  the  EU 
market,  including  France,  is  a  highly 
protected  market  with  a  tariff  structure 
which  prohibits  U.S.  producers  from 
exporting  to  the  EU.  In  addition,  RA 
claims  that  the  EU  has  a  system  of 
export  refunds  to  compensate  EU 
producers  for  the  high  internal  EU 
prices  of  grains  which  are  the  feedstock 
for  crystalline  sorbitol  outside  the  EU. 

As  discussed  above,  SPI  alleges  that 
the  margin  of  dumping  likely  to  prevail 
if  the  order  is  revoked  is  40  percent.  SPI 
bases  this  allegation  on  an  EU  price  of 
$2.15/kg  and  a  U.S.  price  of  $1.65. 

As  noted  in  the  Sunset  Regulations 
and  Sunset  Policy  Bulletin,  only  under 
the  most  extraordinary  circumstances 
will  the  Department  rely  on  a  dumping 
margin  other  than  those  it  calculated 
and  published  in  its  prior 
determinations.  Further,  in  antidumping 
sunset  reviews,  the  Department  will 
consider  other  factors,  such  as  prices 
and  costs,  only  where  it  determines  that 
good  cause  to  consider  such  other 
factors  exists  (see  section  351.218(e)(2) 
of  the  Sunset  Regulations  and  section 
II.C  of  the  Sunset  Policy  Bulletin). 
Although  RA  and  SPI  assert  that  the 
dumping  margin  likely  to  prevail 
without  the  order  could  be  20  percent 
or  40  percent,  they  do  not  make  any 
"good  cause"  arguments.  Neither  RA 
nor  SPI  offered  any  rationale  suggesting 
that  their  estimated  margins  would  not 
be  more  speculative  and,  therefore,  less 
probative  than  the  calculated  rate  from 
the  original  investigation. 

The  Department  finds  no  reason  to 
deviate  from  our  Policy  Bulletin  in  this 
review.  Therefore,  we  determine  that 
the  original  margin  calculated  by  the 
Department  which  reflects  the  behavior 
of  exporters  without  the  discipline  of 
the  order,  is  probative  of  the  behavior  of 
the  French  producers  of  sorbitol.  The 
Department  will  report  to  the 
Commission  the  company-specific  and 
"all  others"  rate  at  the  levels  indicated 
in  the  Final  Results  of  the  Review 
section  of  this  notice. 
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Fina]  Resu. 
this  review, 
revocation 
would  be 
or  recurrence 
hsted  below. 


likdy 


ts  of  Review:  As  a  result  of 
Department  finds  that 
oflthe  antidumping  order 
to  lead  to  continuation 
of  dumping  at  the  margins 


Manutaci  urer/Exporter 


Roquette  Frere^ 
All  Others  ... 


Margin 
(percent) 


2.90 
2.90 


This  notice  serves  as  the  only 
reminder  to  p  arties  subject  to 
administrativ  b  protective  order  (APO)  of 
their  respons  bility  concerning  the 
disposition  o  proprietary  information 
disclosed  unc  er  APO  in  accordance 
with  19  CFR  451.305  of  the 
Department'slregulations.  Timely 
notification  of  return/destruction  of 
APO  materiak  or  conversion  to  judicial 
protective  oraer  is  hereby  requested. 
Failure  to  coipply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-ytar  ("sunset")  review  and 
notice  are  published  in  accordance  with 
sections  751((:)and  777(i)(l)  of  the  Act. 

Dated:  January  2B,  1999. 
Richard  W.  Mdreland, 
Acting  Assistant  Secretary  for  Import 
Administration . 

[FR  Doc.  99-26  75  Filed  2-3-99;  8:45  am] 
BILUNG  CODE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
IA-427-078;  Ai423-077;  A-428-082J 

Final  ResuitsI  of  Expedited  Sunset 
Review:  Sug#r  From  France,  Belgium 
and  German) 


AGENCY:  Imp( 
International 
Department 
ACTION:  Notii 


>rt  Administration, 
"rade  Administration, 
Commerce, 
of  final  results  of 


expedited  suiiset  reviews:  Sugar  from 
France,  Belgii  un  and  Germany. 


SUMMARY:  OnlOctober  1,  1998,  the 
Department  of  Commerce  ("the 
Department"!  initiated  sunset  reviews  of 
the  antidimiplng  findings  on  sugar  fi-om 
France,  Belgi^  and  Germany  (63  FR 
52683)  pursuant  to  section  751(c)  of  the 
Tariff  Act  of   930,  as  amended  ("the 
Act").  On  the  bases  of  the  notices  of 
intent  to  part  cipate  and  substantive 
comments  fill  sd  on  behalf  of  the 
domestic  industry,  as  well  as  inadequate 
responses  (in  these  cases,  no  responses) 
fi-om  respondent  interested  parties,  the 
Department  c  etermined  to  conduct 
expedited  rev  iews.  As  a  result  of  these 


reviews,  the  Department  finds  that 
revocation  of  the  antidumping  findings 
would  be  Ukely  to  lead  to  continuation 
or  recurrence  of  dumping  at  the  levels 
indicated  in  the  Final  Results  of  Review 
section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  E.  Smith  or  Melissa  G.  Skinner, 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution  Ave., 
NW.  Washington.  D.C.  20230; 
telephone:  (202)  482-6397  or  (202)  482- 
1560.  respectively. 
EFFECTIVE  DATE:  February  4.  1999. 

Statute  and  Regulations 

These  reviews  were  conducted 
pursuant  to  sections  751(c)  and  752  of 
the  Act.  The  Department's  procedures 
for  the  conduct  of  sunset  reviews  are  set 
forth  in  Procedures  for  Conducting  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders,  63  FR  13516  (March  20.  1998) 
["Sunset  Regulations").  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16.  1998)  {"Sunset  Policy 
BuUehn"). 

Scope 

The  merchandise  subject  to  these 
antidumping  findings  is  sugar,  both  raw 
and  refined,  with  the  exception  of 
specialty  sugars,  from  France.  Belgium 
and  Germany.  The  order  on  sugar  from 
France  excludes  homeopathic  sugar 
pellets  meeting  the  following  criteria: 
(1)  composed  of  85  percent  sucrose  and 
15  percent  lactose;  (2)  have  a  polished, 
matte  appearance,  and  more  uniformly 
porous  than  domestic  sugar  cubes;  (3) 
produced  in  two  sizes  of  2  mm  and  3.8 
mm  in  diameter. ' 

The  merchandise  under  review  is 
currently  classifiable  under  the 
following  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS) 
subheadings:  1701.1100. 1701.1101. 
1701.1102, 1701.1103, 1701.1105. 
1701.1110,  1701.1120,  1701.1150, 
1701.1200.  1701.1201.  1701.1202. 
1701.1205.  1701.1210.  1701.1250, 
1701.9105.  1701.9110.  1701.9120, 
1701.9121.  1701.9122.  1701.9130. 
1701.9900.  1701.9901.  1701.9902, 


'  See  Sugar  from  France;  Final  Results  of  Changed 
Circumstances  Antidumping  Duty  Administrative 
Review,  and  Revocation  in  Part  of  Antidumpir\g 
Finding,  61  FR  40609  (August  5.  1996). 


1701.9905.  1701.9910.  1701.9950. 
1702.9005,  1702.9010,  1702.9020. 
1702.9030.  1702.9031.  1702.9032. 
2106.9011.  2106.9012,  2106.9042. 
2106.9044,  and  2106.9046.  The  HTSUS 
item  numbers  are  provided  for 
convenience  and  customs  purposes 
only.  They  are  not  determinative  of  the 
products  subject  to  the  orders.  The 
written  description  remains  dispositive. 
These  reviews  cover  all  manufacturers 
and  exporters  of  sugar  fi-om  France, 
Belgium  and  Germany. 

Background 

On  October  1, 1998.  the  Department 
initiated  sunset  reviews  of  the 
antidumping  findings  on  sugar  from 
France.  Belgium  and  Ciermany  (63  FR 
52683).  pursuant  to  section  751(c)  of  the 
Act.  The  Department  received  a  Notice 
of  Intent  to  Participate  for  each  of  these 
findings  from  The  United  States  Beet 
Sugar  Association  and  The  United 
States  Cane  Sugar  Refiners*  Association 
("the  Associations")  on  October  16. 
1998.  within  the  deadline  specified  in 
section  351.218(d)(l)(i)  of  the  Sunset 
Regulations.  The  Associations  claimed 
interested  party  status  under  section 
771(9)(E)  of  the  Act  as  a  trade 
association  whose  members  produce 
sugar  in  the  United  States.  We  received 
a  complete  substantive  response  from 
the  Associations  on  November  2. 1998, 
within  the  30-day  deadline  specified  in 
the  Sunset  Regulations  under  section 
351.218(d)(3)(i),  for  each  of  these 
findings.  In  each  of  the  substantive 
responses,  the  Associations  claimed 
interested  party  status  under 
subsections  771(9)(C)  and  771(9)(E)  & 
(G)(i-iii)  of  the  Act.  We  did  not  receive 
a  substantive  response  fi-om  any 
respondent  interested  party  in  these 
sunset  proceedings.  As  a  result, 
pursuant  to  section  751(c)(3)(B)  of  the 
Act  and  our  regulations  (19  CFR 
351.218(e)(l)(ii)(C)(2)).  the  Department 
determined  to  conduct  expedited 
reviews. 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act.  the  Department  conducted 
these  reviews  to  determine  whether 
revocation  of  the  antidumping  findings 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping.  Section 
752(c)  of  the  Act  provides  that,  in 
making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  finding,  and  shall 
provide  to  the  International  Trade 
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Commission  ("the  Commission")  the 
magnitude  of  the  margin  of  dumping 
likely  to  prevail  if  the  finding  is 
revoked. 

The  Department's  determinations 
concerning  continuation  or  reciurence 
of  dumping  and  magnitude  of  margin 
are  discussed  below.  In  addition, 
parties'  comments  with  respect  to 
continuation  or  recurrence  of  dumping 
and  the  magnitude  of  margin  are 
addressed  within  the  respective  sections 
below. 

Continuation  or  ReGurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA").  specifically,  the  Statement  of 
Administrative  Action  ("the  SAA"). 
H.R.  Doc.,  No.  103-316,  vol.  1  (1994), 
the  House  Report,  H.R.  Rep.  No.  103- 
826,  pt.l  (1994).  and  the  Senate  Report, 
S.  Rep.  No.  103-412  (1994),  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  basis  for  likelihood 
determinations.  The  Department 
clarified  that  determinations  of 
likelihood  will  be  made  on  an  order- 
wide  basis  [see  section  II.A.3.  of  the 
Sunset  Policy  Bulletin).  Additionally, 
the  Department  normally  will  determine 
that  revocation  of  an  antidumping  order 
is  likely  to  lead  to  continuation  or 
recurrence  of  dumping  where  (a) 
dimiping  continued  at  any  level  above 
de  minimis  after  the  issuance  of  the 
order,  (b)  imports  of  the  subject 
merchandise  ceased  after  the  issuance  of 
the  order,  or  (c)  dumping  was 
eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  (see  section  n.A.3.  of  the 
Sunset  Policy  Bulletin). 

The  antidumping  findings  on  sugar 
from  France,  Belgium,  and  Germany 
were  published  in  the  Federal  Register 
as  Treasury  Decision  79-167  (44  FR 
33878,  June  13, 1979).  Since  that  time, 
the  Department  has  conducted  a  number 
of  administrative  reviews  on  each  of 
these  findings  but  foimd  there  were  no 
shipments  during  the  periods  of 
review.2  The  findings  remain  in  effect 


for  all  imports  of  the  subject 
merchandise  from  France,  Belgium  and 
Germany. 

In  its  substantive  responses,  the 
Associations  argue  that  the  actions  (the 
cessation  of  exports  of  sugar  to  the  U.S.) 
taken  by  French,  Belgian  and  German 
producers  and  exporters  of  sugar  during 
the  life  of  these  findings  indicate  that 
"revocation  of  the  antidimiping  and 
countervailing  duty  orders  on  sugar 
would  likely  lead  to  the  recurrence  of 
dimiping  and  of  a  countervailable 
subsidy"  [see  November  2, 1998, 
Substantive  Responses  of  the 
Associations  at  2).  With  respect  to 
whether  dumping  continued  at  any 
level  above  de  minimis  after  the 
issuance  of  these  findings,  the 
Associations  assert  that,  as  documented 
in  the  final  results  of  reviews  reached  by 
the  Department,  dumping  levels  have 
remained  constant  throughout  the  life  of 
the  findings,  with  margins  of  102 
percent  for  French  producers  and 
exporters,  103  percent  for  Belgian 
producers  and  exporters  and  121 
percent  for  German  producers  and 
exporters. 

With  respect  to  whether  there  has 
been  a  cessation  of  imports  of  the 
subject  merchandise,  the  Associations 
stated  that,  soon  after  the  issuance  of  the 
findings,  sugar  imports  fi'om  France, 
Belgium  and  Germany  ceased.  The 
Department  confirmed  that  there  were 
no  shipments  of  subject  merchandise 
ft-om  any  of  the  three  countries  since  the 
late  1970's.^ 

We  find  that  the  cessation  of  imports 
after  the  issuance  of  the  findings  is 
highly  probative  of  the  likelihood  of 
continuation  or  recurrence  of  dumping. 
Furthermore,  deposit  rates  above  de 
minimis  levels  continue  in  effect  for  all 
shipments  of  the  subject  merchandise 
ft-om  each  of  the  three  countries.  As 
discussed  in  Section  II.A.3.  of  the 
Sunset  Policy  Bulletin,  the  SAA  at  890, 
and  the  House  Report  at  63-64,  if 
imports  cease  after  the  order  is  issued, 
we  may  reasonably  assume  that 


2  See  Sugar  from  France,  Belgium  and  the  Federal 
Republic  of  Germany;  Final  Results  of 
Administrative  Review  of  Antidumping  Finding.  46 
FR  22778  (April  21. 1981);  Sugar  from  France. 
Belgium  and  the  Federal  Republic  of  Germany; 
Final  Results  of  Administrative  Review  of 
Antidumping  Finding.  47  FR  3399  (January  25, 
1982);  Sugar  from  France.  Belgium  and  the  Federal 
Republic  of  Germany;  Final  Results  of 
Administrative  Review  of  Antidumping  Finding.  48 
FR  1786  (January  14. 1983);  and  Sugar  from  France, 
Belgium  and  the  Federal  Republic  of  Germany; 


Final  Results  of  Administrative  Review  of 
Antidumping  Finding.  49  FR  43738  (October  31, 
1984). 

'  See  Sugar  from  France,  Belgium  and  the  Federal 
Republic  of  Germany;  Final  Results  of 
Administrative  Review  of  Antidumping  Finding,  46 
FR  22778  (April  21,  1981);  Sugar  from  France, 
Belgium  and  the  Federal  Republic  of  Germany; 
Final  Results  of  Administrative  Review  of 
Antidumping  Finding,  47  FR  3399  (January  25. 
1982);  Sugar  from  France,  Belgium  and  the  Federal 
Republic  of  Germany;  Final  Results  of 
Administrative  Review  of  Antidumping  Finding,  48 
FR  1786  (January  14, 1983);  and  Sugar  from  France. 
Belgium  and  the  Federal  Republic  of  Germany; 
Final  Results  of  Administrative  Review  of 
Antidumping  Finding,  49  FR  43738  (October  31, 
1984)  in  which  the  Department  found  no  shipments 
by  any  of  the  companies  reviewed. 


exporters  could  not  sell  in  the  United 
States  without  dumping  and  that,  to 
reenter  the  U.S.  market,  they  would 
have  to  resume  dumping.  Therefore, 
absent  argument  and  evidence  to  the 
contrary,  given  that  shipments  of  the 
subject  merchandise  ceased  soon  after 
the  issuance  of  the  findings,  and  that 
diunping  margins  continue  to  exist,  the 
Department,  consistent  with  Section 
II.A.3  of  the  Sunset  Policy  Bulletin, 
determines  that  dumping  is  likely  to 
continue  or  recur  if  the  findings  were 
revoked. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that  it  will  normally 
provide  to  the  Commission  the  margin 
that  was  determined  in  the  final 
determination  in  the  original 
investigation.  Further,  for  companies 
not  specifically  investigated,  or  for 
companies  that  did  not  begin  shipping 
until  after  the  order  was  issued,  the 
Department  normally  will  provide  a 
margin  based  on  the  "all  others"  rate 
ft-om  the  investigation.  [See  section 
II.B.l  of  the  Sunset  Policy  Bulletin.) 
Exceptions  to  this  policy  include  the 
use  of  a  more  recently  calculated 
margin,  where  appropriate,  and 
consideration  of  duty  absorption 
determinations.  [See  sections  II.B.2  and 
3  of  the  Sunset  Policy  Bulletin.) 

In  these  cases.  Treasury  published 
country-wide  weighted-average 
dumping  margins  for  each  of  the  three 
findings.  The  rates  established  were  102 
percent  for  all  exports  ft-om  France,  103 
percent  for  all  exports  from  Belgium  and 
121  percent  for  all  exports  from 
Germany  (44  FR  8949,  February  12, 
1979). 

In  its  substantive  response,  the 
Associations  state  that  the  dumping 
margins  for  each  of  these  findings  are 
likely  to  be  at  least  as  high  as  the  first 
margins  calculated  at  the  time  of  the 
original  investigation.  In  fact,  the 
Associations  project,  based  on  current 
U.S.  and  EU  pricing  (which  is  uniform 
in  all  EU  countries),  a  dumping  margin 
of  263  percent  ad  valorem  would 
prevail  if  the  findings  were  revoked.* 

The  Department  finds  that  the 
country-wide  weighted-averaged 
margins  calculated  in  the  original 
investigations  are  probative  of  how 
French,  Belgian  and  German  producers 
and  exporters  of  sugar  would  act  if  the 
findings  were  revoked.  However,  with 
respect  to  the  projected  dumping 


*The  Associations  also  project,  on  a  constructed 
value  basis,  a  dumping  margin  of  153.73  percent 
from  France,  152.07  percent  from  Belgium  and 
220.54  percent  from  Germany.  See  November  2. 
1''98.  Substantive  Responses  of  the  Associations,  at 
21    nd  22. 
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margins  calculated  by  the  Associations, 
we  note  that  the  SAA  at  890-891 
provides  that!  only  in  the  most 
extraordinarv  circumstances,  will  the 
Department  rfely  on  dumping  margins 
other  than  these  it  calculated  and 
published  inits  prior  determinations. 
The  Sunset  RBguIations  at  19  CFR 
351.218(e)(2)(i]  explain  that 
"extraordinary  circumstances"  may  be 
considered  bf  the  Department  in  the 
context  of  a  rail  sunset  review,  where 
the  substantive  responses  from  both 
domestic  and  respondent  interested 
parties  are  adequate,  hi  these  cases, 
however,  the  Department  determined  to 
conduct  expeldited  sunset  reviews 
because  the  respondents  did  not  submit 
any  substantive  responses  to  the  notice 
of  initiation.  Thus,  in  light  of  the 
inadequate  reeponses,  the  Department 
will  not  consider  whether,  in  these 
sunset  reviews,  it  should  rely  on 
margins  othei;  than  the  rates  from  the 
ori^nal  inve^igations. 

"nierefore,  Consistent  with  the  Sunset 
Policy  BuUetifi,  we  determine  that  the 
original  margins  calculated  by  Treasury 
are  probative  of  the  behavior  of  the 
French,  Belgi^  and  German  producers 
and  exporter^  of  sugar  if  the  findings 
were  revoked*  We  will  report  to  the 
Commission  Oie  country-wide  margins 
contained  in  ^e  Final  Results  of  Review 
section  of  thii  notice. 

Final  Results  of  Review 

As  a  result  of  these  reviews,  the 
Department  fbids  that  revocation  of  the 
antidumping  pidings  would  be  likely  to 
lead  to  contimuation  or  recurrence  of 
dumping  at  the  levels  indicated  below: 


ifactiii 


Manufacturers/exporters 


All  French  Manufacturers/Export- 
ers   

All  Belgian  Mahufacturers/Export- 


ers 


All  German  Mapufacturers/Export- 
ers 


Margin 
(percent) 


102 
103 
121 


This  notice  serves  as  the  only 
reminder  to  p  uties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  ol  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR;  51.305  of  the 
Department's  regulations.  Timely 
notification  o  return/destruction  of 
APO  material  >  or  conversion  to  judicial 
protective  ore  er  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  i  ccordance  with  sections 
751(c).  752,  aid  777(i)(l)  of  the  Act. 


Dated:  January  29, 1999. 

Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  99-2672  Filed  2-3-99;  8:45  am] 

BtLUNQ  COOE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.O.  012099A] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  applications  for 
modifications  to  scientific  research 
permits  (1115,  1116, 1119);  Issuance  of 
amendments  to  incidental  take  permits 
(899,901,902,903). 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement:  NMFS 
has  received  appUcations  for 
modifications  to  existing  permits  fix)m: 
Public  Utility  District  No.  1  of  Chelan 
County,  Wenatchee,  WA  (PUD- 
CC)(1115),  PubUc  Utility  District  No.  1 
of  Douglas  County,  East  Wenatchee,  WA 
(PUD-DC)(1116),  and  U.S.  Fish  and 
Wildlife  Service,  Leavenworth,  WA 
(FWS)(1119):  and  NMFS  has  issued 
amendments  to  incidental  take  permits 
to:  Oregon  E)epartment  of  Fish  arid 
Wildhfe  at  Portland,  OR  (ODFW)(899), 
Washington  Department  of  Fish  and 
Wildhfe  at  Olympia,  WA  (WDFW)  (901, 
902),  and  Idaho  Department  of  Fish  and 
Game  at  Boise,  ID  (IDFG)(903). 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  any  of  the 
applications  must  be  received  on  or 
before  March  8,  1999. 
ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Protected  Resources  Division,  F/ 
NW03,  525  NE  Oregon  Street,  Suite 
500,  Portland,  OR  97232-4169  (503- 
230-5400). 

Office  of  Protected  Resources, 
Endangered  Species  Division,  F/PR3, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910  (301-713-1401). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
permits  899,  901,  902,  and  903:  Robert 
Koch,  Portland,  OR  (503-230-5424). 

For  permits  1115, 1116,  and  1119: 
Tom  Lichatowich.  Portland,  OR  (503- 
230-5438) 


SUPPLEMENTARY  INFORMATION: 
Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the  ESA, 
is  based  on  a  finding  that  such  permits/ 
modifications:  (1)  Are  apphed  for  in 
good  faith;  (2)  would  not  operate  to  the 
disadvantage  of  the  listed  species  which 
are  the  subject  of  the  permits;  and  (3) 
are  consistent  with  the  purposes  and 
pohcies  set  forth  in  section  2  of  the 
ESA.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  parts  217-222  of  Title  50  CFR, 
the  NMFS  regulations  governing  listed 
species  permits. 

Species  Covered  in  this  Notice 

The  following  species  and 
populations  are  covered  in  this  notice: 

Chinook  salmon  (Oncorhynchus 
tshawytscha):  Upper  Columbia  River 
(UCR)  spring.  Snake  River  (SnR)  spring/ 
summer,  SnR  fall. 

Steelhead  trout  (Oncorhynchus 
mykiss):  UCR 

To  date,  a  listing  determination  for 
UCR  spring  Chinook  salmon  under  the 
ESA  has  not  been  promulgated  by 
NMFS.  This  notice  of  receipt  of 
applications  requesting  takes  of  this 
species  is  issued  as  a  precaution  in  the 
event  that  NMFS  issues  a  listing 
determination.  The  initiation  of  a  30- 
day  public  comment  period  on  the 
applications,  including  their  proposed 
takes  of  UCR  spring  chinook  salmon, 
does  not  presuppose  a  listing 
determination. 

Modificatioii  Requests  Received 

PUD-CC  requests  modification  2  to 
permit  1115.  Permit  1115  authorizes 
PUD  CC  to  take  adult  and  juvenile, 
endangered,  naturally  produced  and 
artificially  propagated,  UCR  steelhead 
associated  with  fish  passage  studies  in 
the  UCR  Basin.  For  Modification  2, 
PUD-CC  requests  takes  of  adult  and 
juvenile  UCR  spring  chinook  salmon  in 
anticipation  of  a  possible  listing 
decision  of  this  species  by  NMFS.  PUD- 
CC  also  requests  authorization  for  takes 
of  ESA-listed  juvenile  salmonids 
associated  with  three  new  proposed 
studies.  Studies  4,  5  and  6.  In  Study  4, 
PUD  CC  proposes  to  use  new  acoustic 
tagging  technology  to  monitor  the 
behavior  of  juvenile  salmonids  as  they 
migrate  through  passage  facilities  at 
Rocky  Reach  Dam.  Juvenile  salmonids 
are  proposed  to  be  anesthetized,  tagged, 
allowed  to  recover,  released  above  the 
dam  and  tracked  downstream.  In  Study 
5,  PUD  CC  proposes  to  use  passive 
integrated  transponders  (PIT)  and  radio 
tagging  technology  to  study  the  survival 
of  juvenile,  endangered,  artificially 
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propagated,  UCR  steelhead  at  Rocky 
Reach  and  Rock  Island  Dams.  ESA- 
Hsted  juvenile  steelhead  are  proposed  to 
be  anesthetized,  tagged,  allowed  to 
recover,  released  above  the  dams  and 
tracked  downstream.  Results  from  Study 
4  and  5  will  be  used  to  improve  the 
operation  of  fish  passage  facilities  find 
evaluate  the  relative  benefits  of  PIT  and 
radio  tagging  technologies.  For  Study  6, 
PUD  CC  proposes  to:  (1)  determine  the 
types  and  numbers  of  adult  salmonids 
that  may  be  present  in  the  Lake  Chelan 
bypass  reach  after  spill  at  the  Lake 
Chelan  hydroelectric  project  is 
curtailed,  and  (Z)  identify  a  mitigation 
strategy  to  protect  anadromous  and 
resident  fish  that  may  become  stranded 
in  the  bypass  reach  after  spill  is 
curtailed.  Adult  salmonids  are  proposed 
to  be  observed  during  snorkel  surveys. 
If  any  adult  salmonids  are  observed  in 
the  bypass  reach,  the  fish  are  proposed 
to  be  captured,  handled  to  obtain 
scientific  information,  and  released.  An 
associated  increase  in  ESA-listed 
juvenile  fish  indirect  mortalities  are  also 
requested.  Modification  2  is  requested 
to  be  valid  for  the  duration  of  the 
permit.  Permit  1115  expires  on 
December  31,  2002. 

PUD-DC  requests  modification  2  to 
scientific  research  permit  1116.  Permit 
1116  authorizes  PUD-DC  to  take  adult 
and  juvenile,  endangered,  naturally 
produced  and  artificially  propagated, 
UCR  steelhead  associated  with  fish 
passage  studies.  For  modification  2, 
PUD  DC  requests  authorization  for  takes 
of  ESA-listed  juvenile  steelhead 
associated  with  two  new  research 
studies,  Studies  4  and  5.  In  Study  4, 
PUD  DC  proposes  to  use  PIT  tag 
technology  to  assess  the  survival  of 
juvenile,  endangered,  artificially 
propagated,  UCR  steelhead  as  they  pass 
through  Wells  Dam.  In  Study  5,  PUD  DC 
proposes  to  study  the  survival  of 
juvenile,  endangered,  artificially 
propagated,  UCR  steelhead  at  Wells 
Dam  and  evaluate  the  relative  benefits 
of  PIT  and  radio  tag  technology.  ESA- 
listed  juvenile  steelhead  are  proposed  to 
be  anesthetized,  tagged,  allowed  to 
recover,  released  above  the  dam  and 
tracked  electronically.  Results  from 
Studies  4  and  5  will  be  used  to  improve 
the  operation  offish  passage  facilities 
and  evaluate  fish  tagging  technology.  An 
associated  increase  in  ESA-listed 
juvenile  fish  indirect  mortalities  are  also 
requested.  Modification  2  is  requested 
to  be  valid  for  the  duration  of  the 
permit.  Permit  1116  expires  on 
December  31,  2002. 

FWS  requests  modification  1  to 
permit  1119.  Permit  1119  authorizes 
takes  of  adult  and  juvenile,  endangered, 
naturally  produced  and  artificially 


propagated,  UCR  steelhead  associated 
with  scientific  research  studies.  For 
modification  1,  FWS  requests  takes  of 
adult  and  juvenile  UCR  spring  chinook 
salmon  in  anticipation  of  a  possible 
listing  decision  of  this  species  by 
NMFS.  Also  for  modification  1,  FWS 
requests  authorization  for  takes  of  ESA- 
listed  adult  and  juvenile  salmonids 
associated  with  a  new  study  designed  to 
evaluate  the  feasibility  of  restoring 
endangered  UCR  steelhead  and  UCR 
spring  chinook  salmon  above  barriers  in 
Icicle  Creek,  a  tributary  to  the 
Wenatchee  River.  FWS  proposes  to 
capture  adult,  endangered,  UCR 
steelhead  and  UCR  spring  chinook  with 
drift  nets,  hook  and  line,  or  by 
collecting  them  in  a  fish  ladder.  The  fish 
are  proposed  to  be  anesthetized,  tagged 
with  radio  transmitters,  allowed  to 
recover,  placed  above  the  barriers  and 
tracked  electronically.  Snorkel 
observations  of  adult  and  juvenile 
salmonids  in  Icicle  Creek  are  also 
proposed.  If  successfully  introduced 
above  the  barriers,  endangered  UCR 
steelhead  and  UCR  spring  chinook 
salmon  will  benefit  by  having  access  to 
a  well  managed  wilderness  watershed 
having  suitable  fish  rearing  habitat. 
Modification  2  is  requested  to  be  valid 
for  the  duration  of  the  permit.  Permit 
1119  expires  on  December  31,  2002. 

Amendments  Issued 

On  December  30,  1998,  NMFS  issued 
amendments  to  ODFW's  incidental  take 
permit  899,  to  WDFW's  incidental  take 
permits  901  and  902,  and  to  IDFG's 
incidental  take  permit  903.  The 
amendments  provide  an  extension  of 
the  diu-ation  of  the  permits  through 
December  31,  1999.  The  permits  were 
due  to  expire  on  December  31,  1998. 
The  permits  authorize  incidental  takes 
of  endangered  SnR  sockeye  salmon  and 
threatened  SnR  spring/summer  and  fall 
chinook  salmon  associated  with  the 
operation  of  non-listed  fish  hatchery 
programs,  educational  projects,  and 
volunteer  salmon  enhancement  projects 
within  the  Columbia  River  Basin. 
Extension  of  the  permits  will  allow 
ODFW,  WDFW,  and  IDFG  to  continue 
hatchery  operations  in  1999  while 
NMFS  prepares  a  new  biological 
opinion. 

Dated:  January  29, 1999. 
Kevin  Collins, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 
[FR  Doc.  99-2641  Filed  2-3-99;  8:45  am] 

BiLUNO  CODE  3610-22-F 


COMMISSION  OF  FINE  ARTS 
Notice  of  Meeting 

The  next  meeting  of  the  Commission 
of  Fine  Arts  is  scheduled  for  18 
February  1999  at  10:00  AM  in  the 
Commission's  offices  at  the  National 
Building  Museum  (Pension  Building), 
Suite  312,  Judiciary  Square,  441  F 
Street,  N.W.,  Washington,  D.C..  20001. 
Items  of  discussion  will  include  designs 
for  projects  affecting  the  appearance  of 
Washington,  D.C.,  including  buildings 
and  parks. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2200. 
Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
should  contact  the  Secretary  at  least  10 
days  before  the  meeting  date. 

Dated  in  Washington,  D.C.,  January  28, 
1999. 

Charles  H.  Atherton, 
Secretary. 
(FR  Doc.  99-2654  Filed  2-3-99;  8:45  am) 

BILUNQ  CODE  6330-01-M 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Computer 
Matching  Program 

AGENCY:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agency,  DoD. 
ACTION:  Notice  of  a  computer  matching 
program. 

SUMMARY:  Subsection  (e)(12)  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  requires  agencies  to  - 
publish  advanced  notice  of  any 
proposed  or  revised  computer  matching 
program  by  the  matching  agency  for 
public  comment.  The  Department  of 
Defense  (DoD)  as  the  matching  agency 
under  the  Privacy  Act,  is  hereby  giving 
notice  to  the  record  subjects  of  a 
computer  matching  program  between 
Social  Security  Administration  (SSA) 
and  the  DoD  that  their  records  are  being 
matched  by  computer. 

The  Social  Security  Act  requires  SSA 
to  verify,  with  independent  or  collateral 
sources,  information  provided  to  SSA 
by  applicants  for  and  recipients  of 
Supplemental  Security  Income  (SSI) 
payments.  The  SSI  applicant  or 
recipient  provides  information  about 
eligibility  factors  and  other  relevant 
infonnation.  SSA  obtains  additional 
informdtion  as  necessary  before  making 
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any  determim  tions  of  eligibility  or 
payment  amounts  or  adjustments 
thereto.  With  respect  to  military 
retirement  payments  to  SSI  recipients 
who  are  retired  members  of  the 
Uniformed  Sepices  or  their  survivors, 
SSA  proposesl  to  accomplish  this  task  by 
computer  matching  with  the  DOD. 
DATES:  This  pf^oposed  action  will 
become  effective  March  8,  1999,  and 
matching  may  commence  unless 
changes  to  th^  matching  program  are 
required  due  \o  public  comments  or  by 
Congressional  or  by  Office  of 
Management  ^d  Budget  objections. 
Any  public  ctimment  must  be  received 
before  the  eff0ctive  date. 
ADDRESSES:  A^y  interested  party  may 
submit  writtei  comments  to  the 
Director.  Defaise  Privacy  Office,  1941 
Jefferson  Davfe  Highway,  Suite  920, 
Arlington,  VA  22202-4502. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Vahan  Moushegian,  Jr.  at  (703)  607- 
2943.  I 

SUPPLEMENTAljlY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  amended,  (5  U.S.C.  552a},  the 
Defense  Manpower  Data  Center  (DMDC) 
and  SSA  have  concluded  an  agreement 
to  conduct  a  qomputer  matching 
program.  The]parties  to  this  agreement 
have  determined  that  a  computer 
matching  program  is  the  most  efficient, 
expeditious,  ^nd  effective  means  of 
obtaining  and  processing  the 
information  needed  by  the  SSA. 

A  copy  of  tie  computer  matching 
agreement  between  SSA  and  DoD  is 
available  upon  request.  Requests  should 
be  submitted  to  the  address  caption 
above  or  to  the  Computer  Matching 
Program  and  policy  Team,  Office  of 
Disclosure  Pcflicy,  Office  of  Program 
Support,  Offifce  of  Disability  and  Income 
Security  Programs,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235. 

Set  forth  bdlow  is  tbe  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  oA  computer  matching 
published  onjjune  19, 1989.  at  54  FR 
25818. 

The  matching  agreement,  as  required 
by  5  U.S.C.  5S2a(r)  of  the  Privacy  Act, 
and  an  advance  copy  of  this  notice  was 
submitted  on  January  21, 1999.  to  the 
House  Commjittee  on  Government 
Reform  and  Oversight,  the  Senate 
Committee  of  Governmental  Affairs, 
and  the  Administrator  of  the  Office  of 
Information  4nd  Regulatory  Affairs, 
Office  of  Management  and  Budget 
pursuant  to  paragraph  4d  of  Appendix 
I  to  OMB  Circular  No.  A-130.  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  aboiit  Individuals,'  dated 


February  8. 1996  (February  20,  1996,  61 
FR  6427). 

Dated:  January  28, 1999. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

COMPUTER  MATCHING  PROGRAM 
BETWEEN  THE  SOCIAL  SECURITY 
ADMINISTRATION  AND  THE 
DEPARTMENT  OF  DEFENSE  FOR 
VERIFICATION  OF  ELIGIBILITY  FOR 
SUPPLEMENTAL  SECURITY  INCOME 
PROGRAM 

A.  Participating  agencies:  Participants 
in  this  computer  matching  program  are 
the  Social  Security  Administration 
(SSA)  and  the  Defense  Manpower  Data 
Center  (DMDC)  of  the  Department  of 
Defense  (DoD).  The  SSA  is  the  source 
agency,  i.e.,  the  activity  disclosing  the 
records  for  the  purpose  of  the  match. 
The  DMDC  is  the  specific  recipient 
activity  or  matching  agency,  i.e.,  the 
agency  that  actually  performs  the 
computer  matching. 

B.  Purpose  of  the  match:  The  Social 
Security  Act  requires  SSA  to  verify, 
with  independent  or  collateral  sources, 
information  provided  to  SSA  by 
applicants  for  and  recipients  of 
Supplemental  Security  Income  (SSI) 
payments.  The  SSI  applicant  or 
recipient  provides  information  about 
eligibility  factors  and  other  relevant 
information.  SSA  obtains  additional 
information  as  necessary  before  making 
any  determinations  of  eligibility  or 
payment  amounts  or  adjustments 
thereto.  With  respect  to  military 
retirement  payments  to  SSI  recipients 
who  are  retired  members  of  the 
Uniformed  Services  or  their  survivors, 
SSA  proposes  to  accomplish  this  task  by 
computer  matching  with  the  DOD. 

C.  Authority  for  conducting  the 
match:  The  legal  authority  for  the 
matching  program  is  contained  in 
sections  1631(e)(1)(B)  and  (f)  of  the 
Social  Security  Act  (42  U.S.C. 
1383(e)(1)(B)  and  (fj). 

D.  Records  to  be  matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974,  as  amended,  from  which 
records  will  be  disclosed  for  the 
purpose  of  this  computer  match  are  as 
follows: 

1.  The  SSA  wrill  use  0&-60-0103, 
entitled  'Supplemental  Security  Income 
Record,  HHS/SSA/OSR,"  last  pubhshed 
on  January  6, 1995.  at  60  FR  2150. 

2.  The  DMDC  will  use  S322.10 
DMDC,  entitled  'Defense  Manpower 
Data  Center  Data  Base',  last  published 
on  September  14. 1998  at  63  FR  49095. 

E.  Description  of  computer  matching 
program:  SSA,  as  the  source  agency, 


will  provide  DMDC  with  an  electronic 
query  file  which  contains  the  name, 
SSN,  and  SSI  person  type.  Upon  receipt 
of  the  query  file,  DMDC,  as  the  recipient 
agency,  will  perform  a  computer  match 
using  all  nine  digits  of  the  SSN  of  the 
SSI  file  against  a  DMDC  database.  The 
DMDC  database  consists  of  extracts  of 
personnel  and  pay  records  of  retired 
members  of  the  uniformed  services  or 
their  survivors. 

DMDC  will  furnish  the  matched  data 
Chits')  to  SSA  in  an  electronic  reply  file. 
SSA  is  responsible  for  verifying  and 
determining  that  the  data  in  the  DMDC 
reply  file  are  consistent  with  the  data  in 
the  source  SSA  query  file  and  resolving 
any  discrepancies  or  inconsistencies  on 
an  individual  basis.  SSA  also  is 
responsible  for  making  final 
determinations  as  to  eUgibility  for  or 
amount  of  payments,  continuation  or 
adjustments  to  payments,  or  any 
recovery  of  overpayments  as  a  result  of 
the  match. 

The  electronic  SSA  query  file 
contains  approximately  6.5  million 
records  extracted  from  the 
Supplemental  Security  Income  Record. 

The  electronic  DMDC  database 
contains  records  on  approximately  2.15 
million  retired  uniformed  service 
members  or  their  survivors.  DMDC  will 
match  the  SSN  on  the  SSA  file  by 
computer  matching  against  the  DMDC 
database. 

F.  Inclusive  dates  of  the  matching 
program:  This  computer  matching 
program  is  subject  to  public  conunent 
and  review  by  Congress  and  the  Office 
of  Management  and  Budget.  If  the 
mandatory  30  day  period  for  comment 
has  expired  and  no  comments  are 
received  and  if  no  objections  are  raised 
by  either  Congress  or  the  Office  of 
Management  and  Budget  within  40  days 
of  being  notified  of  the  proposed  match, 
the  computer  matching  program 
becomes  effective  and  the  respective 
agencies  may  begin  the  exchange  at  a 
mutually  agreeable  time  on  a  annual 
basis.  By  agreement  between  SSA  and 
DMDC,  the  matching  program  vnW  be  in 
effect  for  18  months  with  an  option  to 
renew  for  12  additional  months  unless 
one  of  the  parties  to  the  agreement 
advises  the  other  by  written  request  to 
terminate  or  modify  the  agreement. 

G.  Address  for  receipt  of  public 
comments  or  inquiries:  Director, 
Defense  Privacy  Office,  1941  Jefferson 
Davis  Highway,  Suite  920,  Arlington, 
VA  22202-4502.  Telephone  (703)  607- 
2943. 

[FR  Doc.  99-2580  Filed  2-3-99;  8:45  am) 
BILLINQ  CODE  5000  04  F 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  Inventions  for  Licensing 

agency:  Department  of  the  Navy,  DOD. 
action:  Notice. 

summary:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  made 
available  for  licensing  by  the 
Department  of  the  Navy. 

Copies  of  patents  cited  are  available 
from  the  Commissioner  of  Patents  and 
Trademarks,  Washington,  D.C.  20231, 
for  $3.00  each.  Requests  for  copies  of 
patents  must  include  the  patent  number. 

Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service  (NTIS),  Springfield, 
Virginia  22161  for  $6.95  each  ($10.95 
outside  North  American  Continent). 
Requests  for  copies  of  patent 
applications  must  include  the  patent 
application  serial  number.  Claims  are 
deleted  from  the  copies  of  patent 
applications  sold  to  avoid  premature 
disclosure. 

The  following  patents  and  patent 
applications  are  available  for  licensing: 

Patent  5,633,960:  Spatially  Averaging 
Fiber  Optic  Accelerometer  Sensors;  filed 
25  September  1996;  patented  27  May 
1997.//Patent  5,705.412:  Method  of 
Making  Buried  Gate  Insulator  Field 
Effect  Transistor;  filed  7  October  1996; 
patented  6  January  1998.//Patent 
5,734,623:  Fiber  Optic  Sound  Velocity 
Profiler;  filed  7  April  1997;  patented  31 
March  1998.//Patent  5,734,689:  Thermal 
Neutron  Detector;  filed  29  January  1996; 
patented  31  March  1998.//Patent 
5,735.228:  Barge  Linking  System  Using 
Flexible  Connectors;  filed  13  March 
1997;  patented  7  April  1998.//Patent 
5,735.639:  Modular  Mobile  Safety 
Structure  for  Containment  and  Handling 
of  Hazardous  Materials;  filed  13 
December  1996;  patented  7  April  1998. 
//Patent  5,736.950:  Sigma-Delta 
Modulator  with  Tunable  Signal 
Passband;  filed  31  January  1995; 
patented  7  April  1998.//Patent 
5,737,067:  Length  and  Elongation 
Sensor;  filed  18  April  1996;  patented  7 
April  1998.//Patent  5,737,249:  Active 
Sonar  Range-Beam  Partitioner;  filed  27 
January  1997;  patented  7  April  1998.// 
Patent  5,737,279:  Retractable  Sensor 
Array  System;  filed  7  August  1996; 
patented  7  April  1998.//Patent 
5,737,347:  Laser  with  Multiple  Gain 
Elements;  filed  26  February  1996; 
patented  7  April  1998.//Patent 
5,737.962:  Steam  Delivery  System  for 


Static  Testing  of  Gas  Driven  Torpedoes; 
filed  31  July  1996;  patented  14  April 
1998.//Patent  5,739,738:  Inflatable  HI  Q 
Toroidal  Inductor;  filed  18  July  1994; 
patented  14  April  1998.//Patent 
5,740,018:  Environmentally  Controlled 
Circuit  Pack  and  Cabinet;  filed  29 
February  1996;  patented  14  April  1998. 
//Patent  5,741,167:  Remotely 
Controllable  Signal  Generating  Platform; 
filed  30  October  1995;  patented  21  April 
1998.//Patent  5,744.221:  Flexible  High- 
Damping  Composite  Structures  and  a 
Fabrication  Thereof;  filed  3  May  1994; 
patented  28  April  1998.//Patent 
5.746.018:  Muzzle  Brake  for  an 
Underwater  Gun;  filed  19  May  1997; 
patented  5  May  1998.//Patent  5,746,905: 
Coating  Evaluation  System;  filed  14 
February  1996;  patented  5  May  1998.// 
Patent  5,747,115:  UV-Curable  and  Non- 
Volatile  Pigmented  Coatings;  filed  28 
February  1995;  patented  5  May  1998.// 
Patent  5.748,102:  Apparatus  for 
Interconnecting  an  Underwater  Vehicle 
and  a  Free  Floating  Communications 
Pod;  filed  19  September  1995;  patented 
5  May  1998.//Patent  5,748,667:  Spread 
Spectrum  Modulation  Using  Time 
Varying  Linear  Filtering;  filed  25  March 
1996;  patented  5  May  1998.//Patent 
5,749,312:  System  for  Deploying 
Weapons  Carried  in  an  Annular 
Configuration  in  a  UUV;  filed  11 
October  1995;  patented  12  May  1998.// 
Patent  5,749,959:  Dark  Coating  with 
Low  Solar  Infrared  Absorbing 
Properties;  filed  10  February  1969; 
patented  12  May  1998.//Patent 
5,750,057:  Insensitive  Binary  Explosive 
Production  Process;  filed  5  June  1997; 
patented  12  May  1998.//Patent 
5,750,195:  Deposition  of  Diamond  on 
Oxidizable  Material;  filed  May  1997; 
patented  12  May  1998.//Patent 
5,750,919:  Self-Adjusting  Obturator  for 
Projectile  Launching;  filed  16  February 
1993;  patented  12  May  1998.//Patent 
5,750,921:  Waste-Free  Method  of 
Making  Molding  Powder;  filed  7  July 
1997;  patented  12  May  1998.//Patent 
5.751,006:  Water  Heated  Panels  for 
Simulating  the  Infrared  Signature  of  a 
Target;  filed  5  May  1997;  patented  12 
May  1998.//Patent  5,751.260:  Sensory 
Integrated  Data  Interface;  filed  3  April 
1995;  patented  12  May  1998.//Patent 
5,751.294:  Approximation  Method  for 
Workplace  Layout  Using  Convex 
Polygon  Envelope;  filed  27  August  1996; 
patented  12  May  1998.//Patent 
5,751.380:  Optical  Protection  Apparatus 
for  Use  with  Night  Vision  Devices;  filed 
2  October  1995;  patented  12  May  1998. 
//Patent  5,751,609:  Neural  Network 
Based  Method  for  Estimating  Helicopter 
Low  Airspeed;  filed  24  October  1996; 
patented  12  May  1998.//Patent 


5,751,658:  Signal  Processor  for  Narrow 
Band  Sonar  Signals;  filed  1  September 
1970;  patented  12  May  1998.//Patent 
5.751,659:  Ceramic  Mass  Loaded 
Longitudinal  Vibrator;  filed  29 
September  1969;  patented  12  May 
1998.//Patent  5.752,026:  Early  Commit 
Locking  Computer  Database  Protocol; 
filed  28  April  1994;  patented  12  May 
1998.//Patent  5,752,460:  Submergible 
Towed  Body  System;  filed  2  February 
1996;  patented  19  May  1998.//Patent 
5,754,318:  Apparatus  for  Parallel 
Recording  of  Holograms  in  a  Dynamic 
Volume  Medium;  filed  14  July  1997; 
patented  19  May  1998. //Patent 
5,754,572:  Mirrorless,  Distributed- 
Feedback,  Ultraviolet,  Tunable,  Narrow- 
Linewidth,  Solid  State  Laser;  filed  15 
November  1996;  patented  19  May 
1998.  //Patent  5,755,425:  Fitting  for 
Flexible  Fuel  Bladder;  filed  20  June 
1996;  patented  26  May  1998. //Patent 
5.755,947:  Adhesion  Enhancement  for 
Underplating  Problem;  filed  31  January 
1996;  patented  26  May  1998.//Patent 
5.756,006:  Inert  Simulants  for  Energetic 
Materials;  filed  7  December  1994; 
patented  26  May  1998.//Patent 
5,756,629:  Method  for  Synthesis  of 
Linear  Inorganic-Organic  Hybrid 
Polymers;  filed  27  November  1996; 
patented  26  May  1998.//Patent 
5,756,631:  Siloxanes  with  Strong 
Hydrogen  Bond  Donating 
Functionalities;  filed  27  May  1994; 
patented  26  May  1998.//Patent 
5.756,992:  Blackbody  Simulating 
Apparatus  for  Calibrating  an  Infrared 
Imaging  Device;  filed  25  July  1996; 
patented  26  May  1998.//Patent 
5.757,309:  Spatial  Frequency  Feature 
Extraction  for  a  Classification  System 
Using  Wavelets;  filed  18  December 
1996;  patented  26  May  1998.//Patent 
5.757,487:  Methods  and  Apparatus  for 
Distributed  Optical  Fiber  Sensing  of 
Strain  or  Multiple  Parameters;  filed  30 
January  1997;  patented  26  May  1998.// 
Patent  5,757.675:  Workplace  Layout 
Method  Using  Convex  Polygon 
Envelope;  filed  27  August  1996; 
patented  26  May  1998.//Patent 
5,757,721:  Inverse  Method  to  Measure 
the  Breathing  Wave  Speed  in  a  Liquid- 
Filed  Cylindrical  Shell;  filed  21  March 
1997;  patented  26  May  1998.//  Patent 
5,757.724:  Zero  Velocity  Towed  Array 
System;  filed  12  August  1997;  patented 
26  May  1998.//Patent  5,757.725:  Dual 
Zero  Velocity  Towed  Array  System; 
filed  12  August  1997;  patented  26  May 
1998.//Patent  5,757,974:  System  and 
Method  for  Data  Compression;  filed  15 
April  1996;  patented  26  May  1998.// 
Patent  5,758.122:  Immersive  Visual 
Programming  System;  filed  16  March 
1995;  patented  26  May  1998.//Patent 
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5.758,432:  In  tiator  Positioning  Tool; 
filed  13  Augi  St  1996;  patented  2  June 
1998.//Patenl  5,758,592:  Undersea 
Vehicle  Prop  ilsion  and  Attitude  Control 
System:  filed  12  August  1997;  patented 
2  June  1998./Tatent  5,758,691:  Self- 
Sealing  Mixing  Valve;  filed  17  April 
1996:  patented  2  June  1998.//  Patent 
5,759,230:  Ni  jiostructured  Metallic 
Powders  and  Films  via  an  AlcohoHc 
Solvent  ProcKss;  filed  30  November 
1995;  patented  2  June  1998.//Patent 
5,759,620:  Formation  of  Composite 
Materials  by  he  Inward  Diffusion  and 
Precipitation  of  the  Matrix  Phase;  filed 

1  July  1981;  patented  2  June  1998.// 
Patent  5,760.  )89:  Chemical  Warfare 
Agent  Decon  aminant  Solution  Using 
Quaternary  Ammonium  Complexes; 
filed  13  Marcii  1996;  patented  2  June 
1998.//Patenj  5,760,388:  Biomedical 
Imaging  by  Optical  Phase  Conjugation; 
filed  24  May  1995;  patented  2  June 
1998.//Patent  5,760,590:  Cable  Integrity 
Tester;  filed  20  February  1996:  patented 

2  June  I998.)j/Patent  5,760,743:  Miss 
Distance  Indicator  Data  Processing  and 
Recording  Apparatus;  filed  25  July  1996; 
patented  2  Jiine  1998.//Patent  5,761,085: 
Method  for  Monitoring  Environmental 
Parameters  at  Network  Sites;  filed  12 
November  1^96;  patented  2  June  1998. 
//Patent  5,7611,154:  Acoustic  Exploder; 
filed  26  Augi^st  1969;  patented  2  June 
1998.//Patent  5,761,909:  Breathing  Gas 
TemperaturejModification  Device;  filed 
16  December  1996;  patented  9  June 
1998.//Paten^  5,764,662:  Solid  State 
Ultraviolet  User  Tunable  from  223  NM 
To  243  NM;  filed  27  January  1997; 
patented  9  Jijne  1998.//Patent  5,764.827: 
Limited  Rotation  Connection  Device; 
filed  24  February  1997;  patented  9  June 
1998.//Pateni  5,765,101:  Portable  VHF 
Receiver/Tape  Recorder  Calibrator;  filed 
23  January  1^96;  patented  9  June  1998. 
//Patent  5.76B.776:  Omnidirectional  and 
Controllable  iWing  Using  Fluid  Ejection; 
filed  22  October  1996;  patented  16  June 
1998.//Patent  5,766,343:  Lower 
Bandgap,  Louver  Resistivity,  Silicon 
Carbide  Het^oepitaxial  Material,  and 
Method  of  Making  Same;  filed  17 
January  1993;  patented  16  June  1998.// 
Patent  5,766J403:  Apparatus  for 
Chemical  Ronoval  of  Protective  Coating 
and  Etching  pf  Cables  with  Fiber-Like 
Substrate;  filjed  26  June  1995;  patented 
16  June  199i//Patent  5,769,084: 
Method  andJApparatus  for  Diagnosing 
Sleep  Breathing  Disorders;  filed  10  July 
1996;  patented  23  June  1998.//Patent 
5.769,153:  \  ethod  and  Apparatus  for 
Casting  Thir  -Walled  Honeycomb 
Structures;  f  led  7  November  1996; 
patented  23  une  1998. //Patent 
5,769,677:  \  arker  Buoy;  filed  3 
February  19' 17;  patented  23  June  1998. 


//Patent  5,771,741:  Method  for  Testing 
Gas  Driven  Torpedoes  Using  a  Steam 
Delivery  System;  filed  9  July  1997; 
patented  30  June  1998.//Patent 
5,771,847:  Fuel  Oxidizer  Emulsion 
Injection  System;  filed  24  June  1996; 
patented  30  June  1998.//Patent 
5,771,967:  Wick-Interrupt  Temperature 
Controlling  heat  pipe;  filed  12 
September  1996;  patented  30  June 
1998.//patent  5,772.907:  lactic  acid 
treatment  of  inp  materials;  filed  8  May 
1996;  patented  30  June  1998.//Patent 
5.773,308:  photoactivatable  o- 
nitrobenzyl  polyethylene  glycol-silane 
for  the  production  of  patterned 
biomolecular  arrays;  filed  10  February 
1997;  patented  30  June  1998.//Patent 
5,773,920:  graded  electron  affinity 
semiconductor  field  emitter;  filed  3  July 
1995;  patented  30  Jime  1998.//Patent 
5,773.933:  Broadband  Traveling  Wave 
Amplifier  with  an  input  stripline 
cathode  and  an  output  stripline  anode; 
filed  29  March  1996;  patented  30  June 
1998.//Patent  5,773.934:  Resistive  wall 
Klystron  Amplifier  having  grounded 
drift  tube;  filed  3  April  1966;  patented 
30  June  1998.//Patent  5,774,421: 
underwater  measurement  device;  filed  4 
August  1997;  Patented  30  June  1998.// 
Patent  5,774,422:  method  of  amplitude 
shading  in  the  time  domain  to  control 
side  lobes  in  the  ft^quency  domain; 
filed  15  August  1997;  patented  30  June 
1998.//Patent  5,779.440:  flow  energizing 
system  for  turbo  machinery;  filed  6 
January  1997;  patented  14  July  1998.// 
Patent  appHcation  08/656,494: 
integrated  circuits  with  immunity  to 
single  event  effects;  filed  31  May  1996. 
//Patent  application  08/710,498: 
lightweight  barrier  or  armor  material 
and  method  of  protecting  a  structure; 
filed  18  September  1996.//Patent 
application  08/854,033:  multi-ported 
divester  valve  assembly;  filed  9  May 
1997.//Patent  application  08/863,096: 
guide  tube  bend  fluid  bearing;  filed  23 
May  1997.//Patent  application 
08/911.270:  homo  polar  transformer  for 
conversion  of  electrical  energy;  filed  14 
August  1997. //Patent  application 
08/933,611:  Tapered  Cyhnder  Elector- 
acoustic  Transducer  with  reversed 
tapered  driver;  filed  16  September 
1997.//Patent  application  08/940,177: 
two-dimensional  onto-electronic  imager 
for  millimeter  and  microwave  electro- 
magnetic radiation;  filed  30  September 
1997.//Patent  application  08/976.132: 
roller  excitation  device;  filed  29 
September  1997.//Patent  application  08/ 
979,922:  sonar  array  post  processor; 
filed  28  November  1997.//Patent 
application  08/990,875:  underwater 
mine  placement  system;  filed  15 
December  1997.//Patent  application 


09/016,334:  catalyzed  preparation  of 
amorphous  chalcogenides;  filed  30 
January  1998.//Patent  application 
09/016,870:  specular  reflection  optical 
bandgap  thermometry;  filed  17  July 
1998.//Patent  application  09/022,341: 
application  of  reversible  crosslinking 
and  co-treatment  in  stabilization  and 
viral  inactivation  of  erythrocytes;  filed 
11  February  1998.//Patent  application 
09/035,909:  compression  of  hyperdata 
with  orasis  multisegment  pattern  sets 
(chomps);  filed  6  March  1998.//Patent 
application  09/038,483:  multi-tuned 
acoustic  projector;  filed  4  March  1998. 
//Patent  application  09/045,962:  nose 
cone  and  method  for  acoustically 
shielding  an  underwater  vehicle  sonar 
array;  filed  18  March  1998.//Patent 
application  09/045,963:  test  apparatus 
for  rotary  drive;  filed  18  March  1998.  // 
Patent  application  09/049,658:  fluid 
propulsion  device  for  use  in  a  projectile 
launching  system;  filed  23  March  1998. 
//Patent  application  09/050,960: 
efficient  spatial  image  separator;  filed  31 
March  1998.//Patent  application  09/ 
053,075:  method  and  apparatus  for  in 
situ  measurement  of  corrosion  in  liquid 
filled  tanks;  filed  1  April  1998.//Patent 
application  09/054,313:  beam  pattern 
shaping  for  transmitter  array;  filed  31 
March  1998.//Patent  application 
09/054.315:  actuated  recoil  absorbing 
mounting  system  for  use  with  an 
underwater  gun;  filed  31  March  1998.  // 
Patent  appUcation  09/054.316:  isolation 
mount  for  an  acoustic  device;  filed  31 
March  1998.//Patent  application  09/ 
054,317:  isolated  compensated  fluid 
delivery  system;  filed  31  March  1998.  // 
Patent  application  09/058,352:  chirped 
fiber  grating  beamformer  for  phased 
array  antennas;  filed  10  April  1998.// 
Patent  apphcation  09/061,256:  chemical 
sensor  pattern  recognition  system  using 
a  self-training  neural  network  classifier 
with  automated  outlier  detection;  filed 
17  April  1998.//Patent  application 
09/062,565:  piston  and  cylinder 
actuated  polymer  mixing  valve;  filed  20 
April  1998.//Patent  application  09/ 
062.567:  flow  control  system  having 
actuated  elastomeric  membrane;  filed  20 
April  1998.//  Patent  application  09/ 
062.735:  thin-film  edge  field  emitter 
device;  filed  20  April  1998.//Patent 
application 

09/063.269:  wavelength  multiplexed, 
electro-optically  controllable  fiber  optic 
multi-tap  delay  line;  filed  21  April 
1998.//Patent  application  09/064,360: 
switch  assembly  for  withstanding  shock 
and  vibration;  filed  13  April  1998.// 
Patent  application  09/064,717:  recoil 
less  and  gas-free  projectile  propulsion; 
filed  23  April  1998.//Patent  application 
09/069,855:  microwave  channelized 
bandpass  filter  having  two  channels; 
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filed  30  April  1998.//Patent  application 
09/069,856:  general  fluctuation  sensitive 
filter;  filed  30  April  1998.//Patent 
application  09/069.932:  porous 
materials  by  powder  metallurgy;  filed  30 
April  1998.//Patent  application 
09/070,770:  portable  launcher;  filed  30 
April  1998.//Patent  application 
09/071,737:  wavelet  transform  of  super- 
resolutions  based  on  radar  and  infrared 
sensor  fusion;  filed  1  May  1998.//Patent 
application  09/090,328:  propeller 
assembly  for  an  underwater  device;  filed 
22  May  1998.//Patent  application 
09/090,329:  neural  network  hurricane 
tracker;  filed  27  May  1998.//Patent 
application  09/090,336:  captive  soft 
foam  shock  mount  system;  filed  27  May 
1998.//Patent  application  09/115,600: 
precursor  warhead  attachment  for  an 
anti-armor  rocket;  filed  15  July  1998.// 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  G.  Wynn,  Staff  Patent  Attorney, 
Office  of  Naval  Research  (Code  OOCX:). 
Arhngton,  VA  22217-5660,  telephone 
(703)  696-4004. 

Authority:  35  U.S.C.  207;  37  CFR  Part  404. 
Dated:  January  26, 1999. 
Ralph  W.  Corey, 

Commander,  fudge  Advocate  General's  Corps, 
U.S.  Navy,  Federal  Register  Liaison  Officer. 

[FR  Doc.  99-2648  Filed  2-3-99;  8:45  am) 
BiLUNG  CODE  3810-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Privacy  Act  of  1974;  Systems  of 
Records 

agency:  Department  of  the  Navy,  DoD. 
ACTION:  Delete  Record  Systems  Notice. 

summary:  The  Department  of  the  Navy 
proposes  to  delete  four  records  notice  in 
its  inventory  of  record  systems  subject 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended. 

DATES:  The  deletions  will  be  effective  on 
March  8, 1999,  imless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B30),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 


The  Department  of  the  Navy  proposes 
to  delete  four  systems  of  records  notice 
in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended.  The  deletions 
are  not  within  the  purview  of  subsection 
(r)  of  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended,  which  requires  the 
submission  of  new  or  altered  system 
report. 

Dated:  January  29, 1999. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

N04410-3 

SYSTEM  NAME: 

Duty  Free  Vehicle  Log  (February  22, 
1993,  58  FR  10743). 

Reason:  The  need  to  maintain  the 
system  of  records  no  longer  exists. 
Activity  has  been  disestablished  and  all 
files  destroyed. 

N10140-4 

SYSTEM  NAME: 

USAREUR/USAFE  Ration  Card 
(February  22. 1993.  58  FR  10814). 

Reason:  The  need  to  maintain  the 
system  of  records  no  longer  exists. 
Activity  has  been  disestablished  and  all 
files  destroyed. 

N1 01 40-6 

SYSTEM  NAME: 

Gasoline  Ration  System  (February  22. 
1993,  58  FR  10814). 

Reason:  The  need  to  maintain  the 
system  of  records  no  longer  exists. 
Activity  has  been  disestablished  and  all 
files  destroyed. 

N1 01 40-7 

SYSTEM  name: 

Application  for  U.S.  Navy  Ration 
Permit  (February  22. 1993,  58  FR 
10815). 

Reason:  The  need  to  maintain  the 
system  of  records  no  longer  exists. 
Activity  has  been  disestablished  and  all 
files  destroyed. 

(FR  Doc.  99-2578  Filed  2-3-99;  8:45  am) 

BILUNG  CODE  S000-04-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Privacy  Act  of  1974;  System  of 
Records  Notice 

agency:  Department  of  the  Navy,  DoD. 
ACTION:  Notice  to  amend  a  record 
system. 

SUMMARY:  The  Department  of  the  Navy 
proposes  to  amend  a  system  of  records 


notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 

DATES:  The  amendment  will  be  effective 
on  March  8, 1999,  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOL\ 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B30).  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  fi*om 
the  address  above. 

The  Department  of  the  Navy  proposes 
to  amend  a  system  of  records  notice  in 
its  inventory  of  record  systems  subject 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended.  The  changes  to  the 
system  of  records  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
which  requires  the  submission  of  new 
or  altered  systems  report.  The  record 
system  being  amended  is  set  forth 
below,  as  amended,  published  in  its 
entirety. 

Dated:  January  29, 1999. 
L.  M.  Bjmum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

N05800-1 
SYSTEM  NAME: 

Legal  Office  Litigation/ 
Correspondence  Files  (September  20, 
1993,  58  FR  48852). 

CHANGES: 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Associate  General  Counsel  (Litigation), 
Office  of  the  General  Counsel  of  the 
Navy.  901  M  Street  SE,  Washington 
Navy  Yard,  Washington,  DC  20374- 
5012.' 

NOTIFICATK>N  PflOCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  naval 
activity  involved  in  the  litigation  or  to 
the  Office  of  the  General  Counsel  of  the 
Navy,  QOl  M  Street  SE,  Washington 
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Navy  Yard,  Washington,  DC  20374- 
5012. 

Written  requests  should  include  name 
and  date  litigation  was  filed.' 

RECOflD  ACCESS  PM>CEDURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  access  to 
information  ^bout  themselves  contained 
in  this  syste^i  of  records  should  address 
written  inquiries  to  the  naval  activity 
involved  in  tpe  litigation  or  to  the  Office 
of  the  General  Counsel  of  the  Navy,  901 
M  Street  SE,  Washington  Navy  Yard, 
Washington,  DC  20374-5012. 

Written  retjuests  should  include  full 
name  and  yen  litigation  commenced.' 


N058OO-1 

SYSTEM  NAME: 

Legal  Office  Litigation/ 
Correspondefice  Files. 

SYSTEM  LOCATDN: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
mailing  addnesses  are  published  as  an 
appendix  to  ihe  Navy's  compilation  of 
systems  of  r^ords  notices. 

CATEGORIES  OR  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individual^  involved  in  litigation 
which  requiifes  Navy  action. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Statement! ;  affidavits/declarations; 
investigatory  and  administrative  reports, 
including  background  investigations  to 
determine  suitability  for  service; 
personnel,  financial,  medical  and 
business  rec(  trds;  promotion/ evaluation 
information;  test  or  evaluation 
materials:  hctline  complaints  and 
responses  th  jreto;  discovery  and 
discovery  responses;  motions;  orders; 
rulings;  lette  -s;  messages;  forms;  reports; 
surveys;  audits;  summons;  English 
translations  of  foreign  documents; 
photographs  legal  opinions;  subpoenas; 
pleadings;  nemos;  related 
correspondence;  briefs;  petitions;  coiirt 
records  involving  litigation;  and,  related 
matters.         ' 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

5  U.S.C.  3*1,  Departmental 
Regulations. 


PIIRPOSE(S) 

To  prepan  i 
materials  for 


correspondence  and 
litigation. 


ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUtING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  pennitted  under  5  U.S.C. 
552a(b)  of  th  B  Privacy  Act,  these  records 


or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLiaES  AND  PRACTICES  FOR  STORINO, 
RETRIEVMG,  ACCESSMG,  RETAINING.  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  cabinets  and  computerized 
docket  system. 

RETRIEVABItrrY: 

Name  of  individual  and  the  year 
litigation  commenced. 

SAFEGUARDS: 

Manual  records  are  maintained  in  file 
cabinets  under  the  control  of  authorized 
personnel  during  working  hours.  The 
office  space  in  which  the  file  cabinets 
are  located  is  locked  outside  of  official 
working  hours.  Computer  terminals  are 
located  in  supervised  areas.  Access  is 
controlled  by  password  or  other  user 
code  system. 

RETENTION  AND  DISPOSAL: 

After  closure,  records  are  sent  to 
Federal  Records  Center  where  they  are 
retained  permanently. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  General  Counsel 
(Litigation),  Office  of  the  General 
Counsel  of  the  Navy,  901  M  Street  SE, 
Washington  Navy  Yard,  Washington,  DC 
20374-5012. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  naval 
activity  involved  in  the  litigation  or  to 
the  Office  of  the  General  Counsel  of  the 
Navy,  901  M  Street  SE,  Washington 
Navy  Yard,  Washington.  DC  20374- 
5012. 

Written  requests  should  include  name 
and  date  litigation  was  filed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  naval  activity 
involved  in  the  litigation  or  to  the  Office 
of  the  General  Counsel  of  the  Navy,  901 
M  Street  SE,  Washington  Navy  Yard, 
Washington.  DC  20374-5012. 

Written  requests  should  include  full 
name  and  year  litigation  commenced. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 


appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Court  records,  records  from  the 
individual,  personal  interviews  and 
statements,  departmental  records  such 
as  personnel  files,  medical  records. 
State  and  Federal  records,  police  reports 
and  complaints,  general 
correspondence. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Information  specifically  authorized  to 
be  classified  under  E.O.  12958,  as 
implemented  by  DoD  5200. 1-R,  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(l). 

Investigatory  material  compiled  for 
law  enforcement  purposes  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(2). 
However,  if  an  individual  is  denied  any 
right,  privilege,  or  benefit  for  which  he 
would  otherwise  be  entitled  by  Federal 
law  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  such  information,  the  individual  will 
be  provided  access  to  such  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

Investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

Testing  or  examination  material  used 
solely  to  determine  individual 
qualifications  for  appointment  or 
promotion  in  the  Federal  service  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(6), 
if  the  disclosure  would  compromise  the 
objectivity  or  fairness  of  the  test  or 
examination  process. 

Evaluation  material  used  to  determine 
potential  for  promotion  in  the  Military 
Services  may  be  exempt  pursuant  to  5 
U.S.C.  552a(k)(7),  but  only  to  the  extent 
that  the  disclosure  of  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1).  (2), 
and  3,  (c)  and  (e)  and  published  in  32 
CFR  part  701,  subpart  G.  For  additional 
information  contact  the  system  manager. 
(FR  Doc.  99-2579  Filed  2-3-99;  8:45  am) 
BILLING  CODE  5000  04  F 
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DEPARTMENT  OF  EDUCATION 

Federal  Interagency  Coordinating 
Council  Meeting  (FICC) 

agency:  Federal  Interagency 
Coordinating  Council,  Education. 
ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  This  notice  describes  the 
schedule  and  agenda  of  a  forthcoming 
meeting  of  the  Federal  Interagency 
Coordinating  Council,  and  invites 
people  to  participate.  Notice  of  this 
meeting  is  required  under  section  685(c] 
of  the  Individuals  with  Disabilities 
Education  Act  (IDEA)  and  is  intended  to 
notify  the  general  public  of  their 
opportunity  to  attend  the  meeting.  The 
meeting  will  be  accessible  to 
individuals  with  disabilities. 
DATE  AND  TIME:  Thursday,  March  4, 
1999,  from  9:00  a.m.  to  4:30  p.m. 
ADDRESSES:  Hilton,  Crystal  City,  2399 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  near  the  Crystal  City  metro  stop. 
FOR  FURTHER  INFORMATION  CONTACT: 
Libby  Doggett  or  Kim  Lawrence,  U.S. 
Department  of  Education,  330  C  Street, 
SW,  Room  3080,  Switzer  Building, 
Washington,  DC  20202-2644. 
Telephone:  (202)  205-5507.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  (202)  205- 
9754. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Interagency  Coordinating 
Council  (FICC)  is  established  under 
section  685  of  the  individuals  with 
Disabilities  Education  Act  (20  U.S.C. 
1484a).  The  Council  is  established  to: 
(1)  Minimize  duplication  across  Federal, 
State  and  local  agencies  of  programs  and 
activities  relating  to  early  intervention 
services  for  infants  and  toddlers  with 
disabilities  and  that  their  families  and 
preschool  services  for  children  with 
disabilities;  (2)  ensure  effective 
coordination  of  Federal  early 
intervention  and  preschool  programs, 
including  Federal  technical  assistance 
and  support  activities;  and  (3)  identify 
gaps  in  Federal  agency  programs  and 
services  and  barriers  to  Federal 
interagency  cooperation.  To  meet  these 
purposes,  the  FICC  seeks  to:  (1)  Identify 
areas  of  conflict,  overlap,  and  omissions 
in  interagency  policies  related  to  the 
provision  of  services  to  infants, 
toddlers,  and  preschoolers  with 
disabilities;  (2)  develop  and  implement 
joint  policy  interpretations  on  issues 
related  to  infants,  toddlers,  and 
preschoolers  that  cut  across  Federal 
agencies,  including  modifications  of 
regulations  to  eliminate  barriers  to 
interagency  programs  and  activities;  and 
(3)  coordinate  the  provision  of  technical 


assistance  and  dissemination  of  best 
practice  information.  The  FICC  is 
chaired  by  the  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services. 

This  FICC  meeting  coincides  with  the 
early  intervention  and  preschool 
directors  (Part  C  and  619  of  IDEA) 
meetings  held  in  the  same  location  with 
overlapping  times.  At  this  meeting  the 
Maternal  and  Child  Health  Bureau  in 
conjunction  with  the  FICC  is  sponsoring 
a  policy  forum  on  Thursday  morning 
with  Dr.  Jack  Shonkoff.  The  FICC 
members  will  be  the  policy  forum 
respondents.  During  the  afternoon 
session  the  FICC  will  attend  to  ongoing 
work  including  reports  from  a  technical 
assistance  survey,  a  Department  of 
Defense  Task  Force,  and  Medicaid 
Benefits  Task  Force.  To  request  a  packet 
of  materials  or  accommodations  such  as 
interpreters  for  persons  who  are  hearing 
impaired,  materials  in  Braille,  large 
print,  or  cassette  please  call  Kim 
Lawrence  at  (202)  205-5507  (voice)  or 
(202)  205-9754  (TDD)  by  February. 

Summary  minutes  of  the  FICC 
meetings  will  be  maintained  and 
available  for  public  inspection  at  the 
U.S.  Department  of  Education,  330  C 
Street,  SW.  Room  3080,  Switzer 
Building,  Washington,  DC  20202-2644, 
from  the  hours  of  9:00  a.m.  to  5:00  p.m., 
weekdays,  except  Federal  Holidays. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
[FR  Doc.  99-2584  Filed  2-3-99:  8:45  ami 
BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Oakland  Operations  Office;  Financial 
Assistance  Award  (Grant) 

agency:  U.  S.  Department  of  Energy. 

ACTION:  Solicitation  of  applications  for 
grant  awards  for  high-energy-density 
and  laser-matter  interaction  studies. 

summary:  Pursuant  to  10  CFR  600.8,  the 
U.S.  DOE  announces  that  it  plans  to 
conduct  a  technically  competitive 
solicitation  for  basic  research 
experiments  in  high-energy-density  and 
laser-matter  interaction  studies  at  the 
National  Laser  Users'  Facility  (NLUF) 
located  at  the  University  of  Rochester 
Laboratory  for  Laser  Energetics  (UR/ 
LLE).  Grant  Solicitation  No.  DE-PS03- 
99SF21812  Universities  or  other  higher 
education  institutions,  private  sector 
not-for-profit  organizations,  or  other 
entities  are  invited  to  submit  grant 
applications.  The  total  amount  of 
funding  expected  to  be  available  for  the 


Fiscal  Year  2000  (FYOO)  program  cycle 
is  $700,000.  Multiple  awards  are 
anticipated. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Solomon,  Contracting  Officer, 
Financial  Assistance  Center — FAC, 
DOE  Oakland  Operations  Office,  1301 
Clay  Street,  Room  700N,  Oakland,  CA 
94612-5208,  Telephone  No.:  (510) 
637-1865.  Facsimile  No.:  (510)  637- 
2074,  email: 

james.solomon@oak.doe.gov. 
SUPPLEMENTARY  INFORMATION:  The 
solicitation  document  contains  all  the 
information  relative  to  this  action  for 
prospective  applicants.  The  solicitation 
is  targeted  for  release  on  or  about 
March  1, 1999.  The  actual  work  to  be 
accomplished  will  be  determined  by  the 
experiments  and  diagnostic  techniques 
that  are  selected  for  award.  Proposed 
experiments  and  diagnostic  techniques 
will  be  evaluated  through  scientific  peer 
review  against  predetermined, 
published  and  available  criteria.  Final 
selection  will  be  made  by  the  DOE.  It  is 
anticipated  that  multiple  grants  will  be 
awarded  within  the  available  funding. 
The  unique  resources  of  the  NLUF  are 
available,  on  a  no-fee  basis,  to  scientists 
for  state-of-the  art  experiments 
primarily  in  the  area  of  inertial 
confinement  fusion  (ICF)  and  related 
plasma  physics.  Other  areas  such  as 
spectroscopy  of  high  ionized  atoms, 
laboratory  astrophysics,  fundamental 
physics,  materials  science  and  biology 
and  chemistry  will  be  considered  on  a 
secondary  basis. 

The  LLE  was  established  in  1970  to 
investigate  the  interaction  of  high-power 
lasers  with  matter.  Available  at  the  LLE 
for  NLUF  researchers  is  the  upgraded 
Omega  Laser,  a  30-40  kj  UV.  60-beam 
laser  system  (at  0.35  um)  suitable  for 
direct-drive  ICF  implosions  and  other 
experimental  configurations.  This 
system  is  suitable  for  a  variety  of 
experiments  including  laser-plasma 
interactions  and  atomic  spectroscopy. 
The  NLUF  program  for  FYOO  will 
support  experiments  that  can  be  done 
with  the  Omega  Laser  at  the  University 
of  Rochester  and  development  of 
diagnostic  techniques  suitable  for  the 
Omega  Laser  system.  Measurements  of 
the  laser  coupling,  laser-plasma 
interactions,  core  temperature,  and  core 
density  are  needed  to  determine  the 
characteristics  of  target  implosions. 
Diagnostic  techniques  could  include 
either  new  instrumentation, 
development  of  analysis  tools,  or 
development  of  targets  that  are 
applicable  for  30-40  kJ  implosions. 
Additional  technical  information  about 
the  available  facilities  and  potential 
coil-iboration  at  the  NLUF  can  be 
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j:  Dr.  John  M.  Soures, 
NaUonal  Laser  Users'  FaciUty, 
'  Rochester/LLE  250  East 
Rochester.  NY  14623-1299. 


DEPARTMENT  OF  ENERGY 


obtained 
Manager, 
University  o 
River  Road, 

Issued  in  Oakland.  CA  January  28, 1999.  [Docket  No.  CP99-1 59-000] 

Edward  Knuc  des 


Federal  Energy  Regulatory 
Commission 


,  Financial  Assistance  Center, 
ions  Office. 

Filed  2-3-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Nos.  eR98-3760-000,  EC96-19- 
000,  and  ER9I-1 663-000  (Not 
Consolidated)] 

California  Independent  System 
Operator  Corporation;  Notice  of 
Conference 

January  29,  M  99. 

Take  notiqe  that  a  conference  will  be 
convened  inj  the  subject  proceedings 
commencins  Wednesday,  February  10, 
1999  at  9:30|a.ni.  FST  and  will  continue 
on  Thursdajj,  February  11,  1999.  The 
conference  \|nll  be  held  at  the  offices  of 
Pacific  Gas  ind  Electric  Company,  77 
Beale  Street]  San  Francisco,  CA.  The 
purpose  of  the  conference  is  to  discuss 
the  list  of  unresolved  issues  in 
preparation  JFor  the  report  to  the 
Commission.  See  California 
Independent  System  Operator  Corp.,  84 
FERC  1 61,2J17  (1998).  AddiUonally.  the 
parties  will  iittempt  to  resolve  some  of 
those  issues 

Any  party,  as  defined  by  18  CFR 
385.102(c)  may  attend.  Persons  wishing 
to  become  aiparty  must  move  to 
intervene  and  receive  intervenor  status 
pursuant  to  Section  385.214  of  the 
Commission's  Regulations. 

For  additional  information,  please 
contact  David  Cain  at  (202)  208-0917  or 
david.cain@iferc.fed. us,  or  Bill  ColUns  at 
(202)  208-0248  or 
william.col]|ins@ferc.fed.us. 
David  P.  Boe^rs, 
Secretary. 

[PR  Doc.  99-i591  Filed  2-3-99;  8:45  ami 
BILLING  CODE  1717-01-M 


Columbia  Gulf  Transmission 
Company;  Notice  of  Request  Under 
Blanket  Authorization 

January  29, 1999. 

Take  notice  that  on  January  19,  1999, 
Columbia  Gulf  Transmission  Company 
(Coliunbia  Gulf),  2603  Augusta,  Suite 
125,  Houston.  Texas  77001.  filed  in 
Docket  No.  CP99-1 59-000  a  request 
pursuant  to  Sections  157.205.  157.208 
and  157.211  of  the  Commission's 
Regulations  (18  CFR  157.205. 157.208 
and  157.211)  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  construct  and 
operate  pipeline  and  delivery  point 
facilities  for  deliveries  to  New  Albany 
Power  I.  L.L.C.  (New  Albany)  near  New 
Albany.  Mississippi,  under  Columbia 
GulFs  blanket  certificate  authorization 
issued  in  Docket  No.  CP83-496-000. 
pursuant  to  Section  7  of  the  NGA.  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Columbia  Gulf  proposes  to  construct, 
own  and  operate  facilities  consisting  of 
1,000  feet  of  12-inch  pipeline  and 
appurtenances,  extending  from 
Colimibia  Gulfs  mainline  system  to  a 
new  interconnection  with  the  facilities 
of  New  Albany.  Columbia  Gulf  proposes 
to  use  the  facilities  to  provide  backhaul 
transportation  service  for  New  Albany, 
delivering  75,032  dt  equivalent  of 
natural  gas  to  New  Albany  on  a  firm 
basis  under  its  FTS-1  rate  schedule. 
Columbia  Gulf  estimates  the  cost  of  the 
facilities  $857,000.  It  is  stated  that  the 
deliveries  will  be  within  existing 
entitlements.  It  is  asserted  that  the 
proposal  will  not  impact  Columbia 
Gulfs  existing  peak  day  obligations  to 
its  existing  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

David  P.  Boergers, 

Secretary 

IFR  Doc.  99-2596  Filed  2-3-99;  8:45  am) 

BILLING  CODE  8717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-41 0-004] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Compliance  Filing 

January  29, 1999. 

Take  notice  that  on  January  26, 1999, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheet,  to 
become  effective  October  19,  1998. 

3rd  Sub  Fourth  Revised  Sheet  No.  1805 

Koch  states  that  the  purpose  of  this 
filing  is  to  respond  to  the  Director  of 
Office  of  Pipeline  Regulation  Letter 
Order  Pursuant  to  375.307  (b)(1)  and 
(b)(3)  issued  on  January  11, 1999,  in 
Docket  No.  RP98-410-003. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
IFR  Doc.  99-2598  Filed  2-3-99;  8:45  am) 

BILUNG  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER9d-1 206-000] 

Niagara  Mohawk  Power  Corporation; 
Notice  of  Withdrawal 

January  29,  1999. 

Take  notice  that  on  January  20, 1999, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing  a 
Notice  of  Withdrawal  of  Filing 
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applicable  to  the  executed  Service 
Agreement  it  filed  on  January  7. 1999  on 
behalf  of  Central  Hudson  Gas  &  Electric 
under  its  proposed  Scheduling  and 
Balancing  Services  Tariff.  The 
Commission's  Order  Rejecting 
Scheduling  And  Balancing  Tariff,  And 
Accepting  In  Part  And  Rejecting  In  Part 
(As  Modified)  Proposed  Amendment  To 
Open  Access  Tariff  (issued  January  11. 
1999)  mandates  the  withdrawal  of  the 
Central  Hudson  Service  Agreement. 

Copies  of  the  fihng  were  served  upon 
Central  Hudson  Gas  &  Electric  and  the 
New  York  Public  Service  Commission. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.211  and  19  CFR  385.214).  All  such 
motions  and  protests  should  be  filed  on 
or  before  February  9. 1999.  Protests  will 
be  considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 
[PR  Doc.  99-2590  Filed  2-3-99;  8:45  ami 

BILUNG  CODE  6717-01-M 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
February  5,  1999.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergera, 
Secretary. 
ira  Doc.  99-2597  Filed  2-3-99;  8:45  am) 

MLLWO  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  PR99-6-000] 

PG&E  Gas  Transmission  Teco  Inc.; 
Notice  of  Petition  for  Rate  Approval 

January  29, 1999. 

Take  notice  that  on  January  19. 1999. 
PG&E  Gas  Transmission  Teco  Inc. 
(Teco)  filed  a  Petition  for  Approval  of 
Restated  Rates  and  Charges  for 
Transportation  provided  under  Section 
311  of  the  NGPA.  Teco  states  that  its 
petition  is  filed  pursuant  to  Section 
284.123(b)(2)  of  the  Commission's 
regulations,  18  CFR  4.123(b)(2)  and  an 
October  20, 1997  letter  order  issued  in 
Docket  No.  PR97-2-000  and  001.  81 
FERC  1 61,066  (1997).  In  its  petition, 
Teco  states  that  it  has  restated  its 
currently-effective  transportation  rates 
and  charges  and  requests  authorization 
to  continue  to  use  such  rates  and 
charges  for  services  provided  pursuant 
to  Section  311  of  the  NGPA. 


be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

David  P.  Boergere, 

Secretary. 

[PR  Doc.  99-2600  Filed  2-3-99;  8:45  am) 

BILUNO  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPW-46-002] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Compliance 
Filing 

January  29, 1999. 

Take  notice  that  on  January  26,  1999, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (PG&E  GT-NW)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volimie  No.  1-A,  Second 
Substitute  Original  Sheet  Nos.  81  A.Ola 
and  8lA.01b. 

PG&E  GT-NW  states  that  these  tariff 
sheets  are  filed  in  compliance  with  the 
Commission's  January  14,  1999  Letter 
Order  in  this  Docket.  PG&E  GT-NW 
requests  that  the  above-referenced  tariff 
sheets  become  effective  November  2, 

1998. 

PG&E  GT-NW  further  states  that  a 
copy  of  this  filing  has  been  served  on 
PG&E  GT-NW 's  jurisdictional 
customers,  interested  state  regulatory 
agencies  and  all  parties  on  the 
Commission  official  service  list  for  this 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP9ft-41 3-002] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Filing 

January  29,  1999. 

Take  notice  that  on  January  26.  1999, 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
Second  Substitute  Third  Revised  Sheet 
No.  75B,  to  be  effective  November  2, 
1998. 

Questar  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  letter  order  issued 
January  13,  1999,  in  Docket  No.  RP98- 
413-001. 

The  January  13  order  directed  Questar 
to  revise  its  November  13,  1998,  filing 
that  was  made  in  compliance  with  the 
Commission's  October  30, 1998,  letter 
order.  These  filings  revised  Questar's 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1  to  incorporate  requirements  set 
forth  in  18  CFR  284.10(c)(l)(i)  by  the 
Commission's  Order  No.  587-H  issued 
July  15,  1998. 

Questar  stated  that  a  copy  of  this 
filing  has  been  served  upon  its 
customers,  the  Public  Service 
Commission  of  Utah  and  the  Public 
Service  Commission  of  Wyoming. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  i:  i  the  Public  Reference 

Room. 

David  P.  Boei|gers, 

Secretary. 

(FR  Doc.  9»-^599  Filed  2-3-99;  8:45  am] 

BILLMQ  CODE  Sri7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

I 

[Docket  No.  eR95-B54-007,  et  al.] 

Kentucky  Utilities  Company,  et  al.; 
Electric  Rat^  and  Corporate  Regulation 
Filings 


;99. 


January  27,  l 

Take  notic^ 
have  been 


made 


1.  Kentucky 


Utilities  Company 


Take  notiqe 
Kentucky 
tendered  for 
filed  in  com 
Commission 
opinion  and 
referenced 

KU  states 
have  been 
proceeding. 
Commission 
Corporation 

Comment 
accordance 
at  the  end  o 


that  the  following  hlings 
with  the  Commission: 


IDocket  No.  E^l95-854-007l 

that  on  January  22,  1999, 
Utilities  Company  (KUJ, 
filing  a  report  on  refunds 
)liance  with  the 
s  November  25,  1998, 
order  in  the  above- 


d  3cket. 
I  hat  copies  of  this  filing 

i  on  the  parties  to  this 
he  Kentucky  Public  Service 
and  the  Virginia  State 
Commission. 

date:  February  11,  1999,  in 
th  Standard  Paragraph  E 
flthis  notice. 


2.  J.  W.  Walker  &  Associates,  Utility 
Management  Coq>oration,  CNB/ 
Oljrmpic  Ga$  Services,  FowerTec 
International,  LLC,  EnergyOnline,  Inc., 
ONEOK  Power  Marketing  Company, 
Superior  Electric  Power  Corporation, 
Southern  Energy  Marketing 
Corporation,  Inc.,  d/b/a  SEMCOR 
ENERGY,  Gulfstream  Energy,  LLC, 
North  American  Energy,  Inc.,  Texaco 
Energy  Servi  ces,  TransCanada  Power 
Marketing  L  d. 

qR95-l 261-014.  ER96-1144- 
ER96-1-013,ER96- 

ER95-1747-013. 
ER94-1597-015.  ER98- 
787-012,  ER98-564-0021 

that  on  January  19,  1999, 
mentioned  power  marketers 
y  reports  with  the 
in  the  above-mentioned 
or  information  only.  These 
lable  for  public 
copying  in  the  Public 
Rciom  or  on  the  internet 

Information  Management 
(RIM$)  for  viewing  and 


IDocket  Nos 

000,  ER95-964-010 

138-007,  ER9( -3897-002 

ER96-1 51 6-0(^8 

242-005, 


,  ER9!  -1 


Take  noticp 
the  above- 
filed  quarter  y 
Commission 
proceedings 
filings  are 
inspection 
Reference 
under  Records 
System 
downloadinf 


'  avii 
aiid 


3.  Family  Fiber  Connection,  Power 
Access  Management,  Enova  Energy, 
Inc.,  Poco  Petroleum,  Inc.,  United 
American  Energy  Corp.,  Hinson  Power 
Company,  CMS  Marketing,  Services 
and  Trading  Company,  GDK,  MIECO 
Inc.,  SDS  Petroleum  Products,  Inc., 
Energy  Marketing  Services,  Inc. 

[Docket  Nos.  ER96-1631-003,  ER97-1084- 
001  thru  ER97-1 084-007,  ER96-2372-013, 
ER97-2198-006,  ER96-3092-010,  ER95- 
1314-015,  ER96-2350-016,  ER9&-1735-009 
and  ER96-1 735-010,  ER98-51-005,  ER96- 
1724-008.  ER96-734-0061 

Take  notice  that  on  January  19, 1999 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  internet 
under  Records  Information  Management 
System  (RIMS)  for  viewing  and 
downloading. 

4.  ENERGY  PM,  INC.,  ICPM,  Inc.,  R. 
Hadler  and  Company,  Inc.,  National 
Power  Marketing  Co.  LLC,  J.  Aron  & 
Company,  Unicom  Power  Marketing, 
Inc.,  LS  Power  Marketing,  LLC,  NP 
Energy  Inc.,  NESI  Power  Marketing, 
Inc.,  Tractebel  Energy  Marketing,  Inc. 

(Docket  Nos.  ER98-291 8-001  and  ER98- 
2918-002,  ER95-640-014,  ER97-3056-O03, 
ER96-2942-O04  and  ER96-2942-005,  ER95- 
34-018,  ER97-3954-006,  ER96-1947-010, 
ER97-1 3 15-009,  ER97-841-008.  ER94-142- 
021] 

Take  notice  that  on  January  20,  1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  internet 
under  Records  Information  Management 
System  (RIMS)  for  viewing  and 
dovwiloading. 

5.  AES  NY,  LLC 

(Docket  No.  ER9&-564-001 ) 

Take  notice  that  on  January  22,  1999, 
AES  NY,  LLC,  tendered  for  filing 
pursuant  to  §  131.51  (18  CFR  131.51)  of 
the  Commission's  Regulations, 
notification  that  on  January  22, 1999, 
AES  Eastern  Energy,  L.P.,  and  AES 
Creative  Resources,  L.P.,  each  hereby 
adopt,  ratify,  and  make  their  own,  in 
every  respect  all  applicable  rate 
schedules,  and  supplements  thereto, 
FERC  Electric  Tariff,  Original  Volume 
No.  1,  Market  Based  Rate  Tariff 
heretofore  filed  with  the  Federal  Energy 
Regulatory  Commission  by  AES  NY, 
L.L.C.,  effective  January  22, 1999. 


Comment  date:  February  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southwestern  Public  Service 
Company 

(Docket  No.  ER99-797-000J 

Take  notice  that  on  January  21. 1999, 
Southwestern  Public  Service  Company 
tendered  for  fiUng  a  request  to  withdraw 
its  filing  of  a  proposed  Power  Sale 
Agreement  with  e  prime,  Inc  filed  on 
December  3,  1998,  in  the  above- 
referenced  docket. 

Comment  date:  February  10,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Washington  Water  Power  Company 

(Docket  No.  ER99-824-000] 

Take  notice  that  on  January  21,  1999, 
Avista  Corp.  (formerly  Washington 
Water  Power  Company),  tendered  for 
fifing  pursuant  to  Section  35.12  of  the 
Commission's  Regulations,  18  CFR 
35.12,  an  executed  long-term  service 
agreement  with  Enron  Power  Marketing, 
hic.  (EPMI),  under  Avista  Corp.'s  FERC 
Electric  Tariff,  Volume  No.  9.  Avista 
Corp.,  submitted  the  service  agreement 
as  a  replacement  for  the  executed  long- 
term  service  agreement  filed  by  WWP 
on  December  4,  1998,  under  its  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
9,  which  service  agreement  was 
withdrawn. 

Pursuant  to  the  Commission's  order  in 
Docket  No.  ER97-7-000,  Avista  Corp., 
filed  this  long-term  service  agreement 
within  30  days  of  the  date  of 
commencement  of  service,  January  1, 
1999. 

Comment  date:  February  10,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  West  Penn  Power  Company 

IDocket  No.  ER99-898-0001 

Take  notice  that  on  January  22, 1999, 
West  Penn  Power  Company  amended  its 
filing  in  this  docket  to  include  a  non 
confidential  copy  of  its  energy  supply 
agreement  with  the  Borough  of 
Chambersburg. 

Comment  date:  February  11,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Allegheny  Energy,  Inc. 

IDocket  No.  ER99-1141-O00J 

Take  notice  that  on  January  22,  1999, 
Allegheny  Energy,  Inc.,  tendered  for 
filing  an  amendment  requesting 
effective  dates  of  November  20,  1998, 
November  25,  1998,  and  December  10, 
1998  for  its  power  supply  agreements 
with  New  Martinsville,  Philippi  and 
Harrison  Rural  Electrification 
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Association  respectively  filed  with  the 
Federal  Energy  Regulatory  Commission 
on  December  31, 1998. 

Comment  date:  February  11,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PECO  Energy  Company 

[Docket  No.  ER99-1 389-0001 

Take  notice  that  on  January  20, 1999, 
PECO  Energy  Company  (PECO), 
tendered  for  filing  a  Service  Agreement 
dated  January  19, 1999  with  Alabama 
Electric  Cooperative,  Inc.  (AEC),  under 
PECO's  FERC  Electric  Tariff  Original 
Volume  No.  1  (Tariff).  The  Service 
Agreement  adds  AEC  as  a  customer 
under  the  Tariff. 

PECO  requests  waiver  of  the 
Commission's  notice  requirement  and 
an  effective  date  of  March  28, 1997,  for 
the  Service  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  AEC  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  February  9, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER99-1 398-000) 

Take  notice  that  on  January  21, 1999, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  with 
Merrill  Lynch  Capital  Services,  Inc. 
(Transmission  Customer),  under  the 
Open  Access  Tremsmission  Tariff  to 
Ehgible  Purchasers  dated  July  14. 1997. 
Under  the  tendered  Service  Agreement, 
Virginia  Power  will  provide  Non-Firm 
Point-to-Point  Transmission  Service  to 
the  Transmission  Customer  under  the 
rates,  terms  and  conditions  of  the  Open 
Access  Transmission  Tariff. 

Virginia  Power  requests  an  effective 
date  of  the  date  of  January  21, 1999,  the 
date  of  filing  of  the  Service  Agreement. 

Copies  of  the  filing  were  served  upon 
Merrill  Lynch  Capital  Services.  Inc..  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  February  10, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Western  Resources,  Inc. 

[Docket  No.  ER99-1 399-000) 

Take  notice  that  on  January  21. 1999. 
Western  Resources.  Inc.  (Western 
Resources),  tendered  for  filing  a 
proposed  change  to  its  Rate  Schedule 
FPC  No.  127.  Western  Resources  states 
that  the  change  is  to  extend  the  term 


under  its  electric  interconnection 
agreement  with  the  City  of  McPherson. 
Kansas.  Board  of  Public  Utilities 
(McPherson). 

The  change  is  proposed  to  become 
effective  February  6, 1997. 

Copies  of  the  filing  were  served  upon 
McPherson  and  the  Kansas  Corporation 
Commission. 

Comment  date:  February  10, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Ameren  Services  Company 

[Docket  No.  ER99-1 400-000) 

Take  notice  that  on  January  21, 1999, 
Ameren  Services  Company  (ASC), 
tendered  for  filing  a  Service  Agreement 
for  Market  Based  Rate  Power  Sales 
between  ASC  and  Constellation  Power 
Source,  Inc..  (CPS).  ASC  asserts  that  the 
purpose  of  the  Agreement  is  to  permit 
ASC  to  make  sales  of  capacity  and 
energy  at  market  based  rates  to  CPS 
pursuant  to  ASC's  Market  Based  Rate 
Power  Sales  Tariff  filed  in  Docket  No. 
ER98-3 285-000. 

ASC  requests  that  the  Service 
Agreement  be  allowed  to  become 
effective  August  10. 1998,  the  date  of 
said  agreement. 

Comment  date:  February  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER99-1401-000) 

Take  notice  that  on  January  21,  1999, 
Public  Service  Company  of  New  Mexico 
(PNM),  tendered  for  filing  an  executed 
service  agreement,  dated  January  15, 
1999,  for  firm  point-to-point 
transmission  service  and  ancillary 
services,  between  PNM  Transmission 
Development  and  Contracts 
(Transmission  Provider)  and  PNM 
International  Business  IDevelopment 
(Transmission  Customer),  under  the 
terms  of  PNM's  Open  Access 
Transmission  Service  Tariff.  This 
service  agreement  supersedes  an 
existing  service  agreement  between  the 
Transmission  Provider  and  the 
Transmission  Customer  which  expired 
by  its  own  terms  on  December  31, 1998. 
Under  the  Service  Agreement, 
Transmission  Provider  provides  to 
Transmission  Customer  reserved 
capacity  from  PNM's  San  Juan 
Generating  Station  345  kV  Switchyard 
(point  of  receipt)  to  PNM's  Luna  345kV 
Switching  Station  (point  of  Delivery)  for 
the  period  beginning  January  1, 1999 
and  ending  December  31, 1999. 

PNM  requests  an  effective  date  of 
January  1. 1999,  for  this  agreement. 


Comment  date:  February  10, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Hermiston  Generating  Company, 
L.P. 

[Docket  No.  ER99-1404-000I 

Take  notice  that  on  January  20, 1999. 
Hermiston  Generating  Company,  L.P. 
(Hermiston),  tendered  for  filing, 
pursuant  to  Section  205  of  the  Federal 
Power  Act,  and  Part  35  of  the 
Commission's  Regulations,  a  request  for 
modification  of  an  existing  rate 
schedule. 

Comment  date:  February  9,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-1405-0001 

Take  notice  that  on  January  21,  1999, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  executed  Transmission 
Service  Agreement  between  Niagara 
Mohawk  and  Electric  Clearinghouse, 
Inc. 

This  Transmission  Service  Agreement 
specifies  that  Electric  Clearinghouse, 
Inc.,  has  signed  on  to  and  has  agreed  to 
the  terms  and  conditions  of  Niagara 
Mohawk's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000.  This  Tariff,  filed  with  FERC  on  July 
9,  1996,  will  allow  Niagara  Mohawk  and 
Electric  Clearinghouse,  Inc.,  to  enter 
into  separately  scheduled  transactions 
under  which  Niagara  Mohawk  will 
provide  transmission  service  for  Electric 
Clearinghouse,  Inc.,  as  the  parties  may 
mutually  agree. 

Niagara  Mohawk  requests  an  effective 
date  of  January  12,  1999.  Niagara 
Mohawk  has  requested  waiver  of  the 
notice  requirements  for  good  cause 
shown. 

Niagara  Mohawk  has  served  copies  of 
the  filing  upon  the  New  York  State 
Public  Service  Commission  and  Electric 
Clearinghouse,  Inc. 

Comment  date:  February  10, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER9*-1 406-000] 

Take  notice  that  on  January  21.  1999, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  executed  Transmission 
Service  Agreement  between  Niagara 
Mohawk  and  Electric  Clearinghouse, 
Inc.  This  Transmission  Service 
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Agreement  specifies  that  Electric 
Clearinghouse,  hic,  has  signed  on  to 
and  has  agrefed  to  the  terms  and 
conditions  of  Niagara  Mohawks  Open 
Access  Tranimission  Tariff  as  filed  in 
Docket  No.  OA96-194-000.  This  Tariff, 
filed  with  FHRC  on  July  9, 1996,  will 
allow  Niagar^  Mohawk  and  Electric 
Clearinghouse,  Inc.,  to  enter  into 
separately  scheduled  transactions  under 
which  Niagara  Mohawk  will  provide 
transmission]  service  for  Electric 
Clearinghoufe.  Inc.,  as  the  parties  may 
mutually  agree. 

Niagara  Mohawk  requests  an  effective 
date  of  January  12, 1999.  Niagara 
Mohawk  haslrequested  waiver  of  the 
notice  requirements  for  good  cause 
shown. 

Niagara  M(^hawk  has  served  copies  of 
the  filing  updn  the  New  York  State 
Pubhc  Servide  Commission  and  Electric 
Clearinghouse,  Inc. 

Comment  date:  February  10, 1999,  in 
accordance  vyith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Consumets  Energy  Company 

(Docket  No.  EH99-1 408-000) 

Take  noticf  that  on  January  20,  1999, 
Consumers  Ehergy  Company 
(Consumers).] tendered  for  filing 
executed  service  agreements  for  Non- 
Firm  Foint-ta-Point  Transmission 
Service  with.j(l)  El  Paso  Power  Services 
Company,  (21  NorAm  Energy  Services, 
Inc.,  and  (3)  Engage  Energy  Services  US, 
-  L.P.  (collectively.  Customers).  All  three 
agreements  Were  pursuant  to  the  Joint 
Open  Access  Transmission  Service 
Tariff  filed  on  December  31.  1996  by 
Consumers  and  The  Detroit  Edison 
Company  (Detroit  Edison). 

The  Engage  Energy  Services  US,  LP., 
agreement  ha^  an  effective  date  of 
January  11,  1^99  and  the  other  two 
agreements  hfve  effective  dates  of 
January  1, 19^9. 

Copies  of  the  filed  agreement  were 
served  upon  the  Michigan  PubUc 
Service  Comniission,  Detroit  Edison, 
and  the  Customers. 

Comment  date:  February  10,  1999,  in 
accordance  wfth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Spokane  tnergy,  LLC 

(Docket  No.  ER^9-1 409-000) 

Take  noticelthat  on  January  21,  1999. 
Spokane  Energy,  LLC  (Spokane  Energy), 
tendered  for  ffling,  pursuant  to  Section 
35.12  of  the  Cbmmission's  Regulations, 
18  CFR  35.12J  a  new  FERC  Electric 
Tariff  Voluma  No.  2,  providing  for  the 
purchase  and  sale  of  firm  capacity 
between  Spol^e  Energy  and  Portland 
General  Electric  Company. 

Spokane  Energy  requests  an  effective 
date  of  December  31, 1998,  for  the  tariff. 


Comment  date:  February  10, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Southwest  Power  Pool 

[Docket  No.  ER99-141 1-000] 

Take  notice  that  on  January  21,  1999, 
Southwest  Power  Pool  (SPP),  tendered 
for  filing  executed  service  agreements 
for  short-term  firm  point-to-point  and 
non-firm  point-to-point  firm 
transmission  service  under  the  SPP 
Tariff  with  Kansas  Municipal  Energy 
Agency  (KMEA). 

SPP  requests  an  effective  date  of 
January  5, 1999,  for  each  of  these 
agreements. 

Copies  of  this  filing  were  served  upon 
KMEA. 

Comment  date:  February  10,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER99-14 12-000] 

Take  notice  that  on  January  21, 1999, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filUig  a 
Service  Agreement  for  Firm  Point-to- 
Point  Transmission  Service  with  Merrill 
Lynch  Capital  Services,  Inc. 
(Transmission  Customer),  under  the 
Open  Access  Transmission  Tariff  to 
Eligible  Purchasers  dated  July  14, 1997. 
Under  the  tendered  Service  Agreement, 
Virginia  Power  will  provide  Firm  Point- 
to-Point  Transmission  Service  to  the 
Transmission  Customer  under  the  rates, 
terms  and  conditions  of  the  Open 
Access  Transmission  Tariff. 

Virginia  Power  requests  an  effective 
date  of  the  date  of  January  21,  1999,  the 
date  of  filing  of  the  Service  Agreement. 

Copies  of  the  filing  were  served  upon 
Merrill  Lynch  Capital  Services,  Inc.,  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  UtiUties 
Commission. 

Comment  date:  February  10.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Montana  Power  Company 

[Docket  No.  ER99-1 4 15-000) 

Take  notice  that  on  January  19,  1999, 
Montana  Power  Company  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  a  quarterly 
report  for  the  quarter  ending  December 
31,  1998. 

Comment  date:  February  16.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


23.  Kansas  City  Power  &  Light 
Company 

[Docket  No.  ER99-1 4 16-000] 

Take  notice  that  on  January  19, 1999, 
Kansas  City  Power  &  Light  Company 
(KCPL)  tendered  for  filing  its  report  of 
transactions  under  KCPL's  GSS  Tariff 
for  the  fourth  quarter  of  1998. 

Comment  date:  February  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Debnarva  Power  &  Light  Company 

(Docket  No.  ER99-1417-O00J 

Take  notice  that  on  January  19, 1999, 
Delmarva  Power  &  Light  Company 
(Delmarva)  tendered  for  filing  a 
summary  of  short-term  transactions 
made  during  the  fourth  quarter  of 
calendar  year  1998  under  Delmarva's 
Market  Rate  Sales  Tariff,  FERC  Electric 
Tariff,  Original  Volume  No.  14,  filed  by 
Dehnarva  in  Docket  No.  ER96-2571- 
000. 

Comment  date:  February  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Central  Hudson  Gas  &  Electric 
Corporation 

(Docket  No.  ER99-1418-000] 

Take  notice  that  on  January  20, 1999, 
Central  Hudson  Gas  &  Electric 
Corporation  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission, 
a  transaction  report  for  the  quarter 
ending  December  31, 1998,  pursuant  to 
the  Conunission's  order  issued  on  Jime 

26.  1997  in  Docket  No.  ER97-2872-000. 
Comment  date:  February  16, 1999,  in 

accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Commonwealth  Edison  Company 

(Docket  No.  ER99-1419-000) 

Take  notice  that  on  January  20. 1999, 
Commonwealth  Edison  Company 
tendered  for  fiUng  with  the  Federal 
Energy  Regulatory  Commission,  a 
quarterly  market-based  transaction 
report  for  the  calendar  quarter  ending 
December  31, 1998. 

Comment  date:  February  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  PECO  Energy  Company 

(Docket  No.  ER99-1422-0001 

Take  notice  that  on  January  22, 1999, 
PECO  Energy  Company  (PECO), 
tendered  for  filing  under  Section  205  of 
the  Federal  Power  Act,  16  U.S.C.  S  792 
et  seq.,  an  Agreement  dated  December 
31. 1998  with  CMS  Marketing,  Services 
and  Trading  (CMS)  under  PECO's  FERC 
Electric  Tariff  Original  Volimie  No.  1 
(Tariff). 
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PECO  requests  an  effective  date  of 
January  1, 1999,  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  CMS  and  to  the 
Pennsylvania  PubUc  UtiUty 
Commission. 

Comment  date:  February  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

(Docket  No.  ER99-1423-0001 

Take  notice  that  on  January  22, 1999, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (d/b/a 
GPU  Energy),  tendered  for  filing  an 
executed  Service  Agreement  between 
GPU  Energy  and  FirstEnergy  Trading  & 
Power  Marketing  Inc.  (FirstEnergy), 
dated  January  11, 1999.  This  Service 
Agreement  specifies  that  FirstEnergy 
has  agreed  to  the  rates,  terms  and 
conditions  of  GPU  Energy's  Market- 
Based  Sales  Tariff  (Sales  Tariff) 
designated  as  FERC  Electric  Rate 
Schedule,  Second  Revised  Volume  No. 
5.  The  Sales  Tariff  allows  GPU  Energy 
and  FirstEnergy  to  enter  into  separately 
scheduled  transactions  under  which 
GPU  Energy  will  make  available  for  sale, 
surplus  capacity  and/or  enei^. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  January  11, 1999,  for  the  Service 
Agreement. 

GPU  Energy  has  served  copies  of  the 
filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania. 

Comment  date:  February  11, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Avista  Corporation 

[Docket  No.  ER99-1424-OOOJ 

Take  notice  that  on  January  22. 1999, 
Avista  Corporation  (formerly 
Washington  Water  Power  Company), 
tendered  for  fiUng  with  the  Federal 
Energy  Regulatory  Commission 
executed  Service  Agreements  for  Short- 
Term  Firm  and  Non-Firm  Point-To- 
Point  Transmission  Service  imder 
Avista  Corporation's  Open  Access 
Transmission  Tariff— FERC  Electric 
Tariff,  Volume  No.  8,  with  Pubhc 
Service  Company  of  New  Mexico  and 
Cargill-Alliant,  LLC. 

Avista  Corporation  requests  the 
Service  Agreements  be  given  respective 
effective  dates  of  December  22, 1998 
and  January  11. 1999. 

Comment  date:  February  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


30.  Commonwealth  Edison  Company 

(Docket  No.  ER99-1427-000I 

Take  notice  that  on  January  22. 1999. 
Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  a  service 
agreement  establishing  Central  and 
South  West  Services  (CSW)  as  a 
customer  under  ComEd's  FERC  Electric 
Market-Based  Rate  Schedule  for  power 
sales. 

ComEd  requests  an  effective  date  of 
December  24. 1998.  for  the  service 
agreement,  and  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements. 

A  copy  of  the  filing  was  served  on 
CSW. 

Comment  date:  February  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Idaho  Power  Company 

(Docket  No.  ER99-1428-0001 

Take  notice  that  on  January  22, 1999, 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  a  Letter 
Amendment  to  the  Agreement  for 
Supply  of  Power  and  Energy  between 
Id^o  Power  Company  and  the  Utah 
Associated  Municipal  Power  Systems, 
dated  February  10, 1988. 

Comment  date:  February  11,  1999,  in 
accordance  with  Standard  Peiragraph  E 
at  the  end  of  this  notice. 

32.  CET  Marketing  L.P. 

[Docket  No.  ER99-1429-O001 

Take  notice  that  on  Januarv  22.  1999, 
CET  Marketing  L.P.  (CET  Marketing), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  pursuant  to  Section  205 
of  the  Federal  Power  Act  and  Part  35  of 
the  Commission's  Regulations,  of  a 
Partial  Assignment  and  Assumption 
Agreement  between  Cogen  Energy 
Technology  L.P.  (CETLP)  and  CET 
Marketing.  Pursuant  to  that  agreement, 
CET  Marketing  takes,  from  time  to  time, 
partial  assignment  of  the  rights  under  a 
Power  Put  and  Interconnection 
Agreement  executed  in  May  1998 
between  CETLP  and  Niagara  Mohawk 
Power  Corporation. 

CET  Marketing  requests  waiver  of  the 
60  day  filing  requirement  and  an 
effective  date  of  November  4, 1998. 

A  copy  of  this  filing  has  been  served 
on  the  New  York  Public  Service 
Commission. 

Comment  date:  February  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


33.  Entergy  Services,  Inc. 

(Docket  No.  ER99-1431-O001 

Take  notice  that  on  January  22, 1999, 
Entergy  Services,  Inc.,  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  notice  that  effective  January  22, 
1999.  the  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
Vastar  Power  Marketing,  Inc.,  Service 
Agreement  No.  47,  under  FERC  Electric 
Tariff,  Original  Volume  No.  3,  effective 
July  15, 1997,  Entergy  Services,  Inc.,  is 
to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  Vastar  Power 
Marketing,  Inc.,  and  Southern  Company 
Energy  Marketing  L.P..  by  Entergy 
Services. 

Comment  date:  February  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Kincaid  Generation,  L.L.C 

(Docket  No.  ER99-1432-000) 

Take  notice  that  on  January  22, 1999, 
Kincaid  Generation,  L.L.C.  (KGL), 
tendered  for  filing  proposed  revisions  to 
its  FERC  Electric  Rate  Schedule  No.  1, 
and  requested  certain  waivers  of  the 
Commission's  Regulations.  The 
proposed  revisions  would  expand  KGL's 
existing  limited  market-based  rate 
authority  to  blanket  market-based  rate 
authority. 

The  reason  for  the  proposed  revisions 
is  to  expand  KGL's  market-based  rate 
authority  to  blanket  market-based  rate 
authority. 

Copies  of  the  fiHng  were  served  upon 
KGL's  current  jiuisdictional  customers 
and  the  Illinois  Commerce  Commission. 

Comment  date:  February  11,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Idaho  Power  Company 

[Docket  No.  ER99-1433-OO0I 

Take  notice  that  on  January  21, 1999, 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  a  Service 
Agreement  under  Idaho  Power 
Company's  FERC  Electric  Tariff  No.  6, 
Market  Rate  Power  Sales  Tariff,  between 
Idaho  Power  Company  and  Energy  West 
Resources. 

Comment  date:  February  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
'?t  the  end  of  this  notice. 
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36.  Bangor  Hydro-Electric  Company 

(Docket  No.  ERi9-1434-000l 

Take  notice|that  on  January  22,  1999. 
Bangor  HydrofElectric  Company 
tendered  for  filing  the  biterconnection 
and  Transmission  Facihties  Agreement 
by  and  between  Bangor  Hydro-Electric 
Company  andjCasco  Bay  Energy 
Company,  L.LlC. 

Comment  dpte:  February  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Montana-0akota  Utilities  Co.,  a 
Division  of  NO  }U  Resources  Group,  Inc. 

[Docket  No.  ERS  9-1446-000) 

Take  notice  that  on  January  19,  1999, 
Montana-Dakc  ta  Utilities  Co.,  a  Division 
of  MDU  Resources  Group,  Inc. 
(Montana-Dakota)  tendered  for  filing 
with  the  Fedetal  Energy  Regulatory 
Commission  pursuant  to  the 
Commission 'slOctober  16,  1998  Order  in 
this  proceeding,  a  report  of  short-term 
transactions  that  occurred  during  the 
quarter  ending  December  31,  1998. 

Comment  aite:  February  16,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tftis  notice. 

38.  Lowell  Cogeneration  Company 
Limited  Partnership 

(Docket  No.  ER^1448-0QQ) 

Take  notice  that  on  Januaiy  19,  1999, 
Lowell  Cogenaration  Company  Limited 
Partnership  te<idered  for  filing  i 
summary  of  activity  for  the  Quarter 
ending  December  31,  1998. 

Comment  dqte:  February  16,  1999w  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Howard/Avista  Energy,  LLC 

(Docket  No.  ERg^l449-000] 

Take  notice  ihat  on  January  22, 1999, 
Howard/A visti  Energy,  LLC,  tendered 
for  filing  notification  that  effective 
December  31,  1998,  Rate  Schedule  FERC 
No.  1.  effective  date  December  16, 1997, 
and  filed  with  llhe  Federal  Energy 
Regulatory  Commission  by  Howard/ 
Avista  Energy.  LLC  is  to  be  canceled. 

No  purchaseirs  are  affected  by  the 
cancellation  of  Rate  Schedule  FERC  No. 

Comment  date:  February  11, 1999,  in 
accordance  wijh  Standard  Paragraph  E 
at  the  end  of  this  notice. 


40.  Missouri-! 

(Docket  No.  ER! 
Take  notice 
Missouri-Kan! 
tendered  for  fil 
effective  Janui 
Open  Access 
effective  May 
Participation 


nsas  Power  Pool 

1450-000] 

at  on  January  22,  1999, 
s  Power  Pool  (MOKAN), 
ng  notification  that 

22, 1999,  MOKAN's 
ansmission  Tariff 
3, 1997,  and  the  General 
greement  of  the  MOKAN 


Power  Pool,  effective  date  March  1, 

1997,  and  filed  with  the  Federal  Energy 
Regulatory  Commission  by  MOKAN,  are 
to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  all  of  the 
memt)ers  of  MOKAN  and  the  affected 
state  commissions. 

Comment  date:  February  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

41.  MidAmerican  Energy  Company 

[Docket  No.  OA97-313-007) 

Take  notice  that  on  December  30, 

1998,  MidAmerican  Energy  Company 
filed  revised  standards  of  conduct  in 
response  to  the  Commission's  December 
18, 1998,  Order  on  Standards  of 
Conduct,  85  FERC  1 61.145  (1998). 

Comment  date:  February  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  Sierra  Pacific  Power  Company 

[Docket  No.  OA97-464-002  OA97-464-003) 

Take  notice  that  on  December  23, 
1998  and  January  22, 1999,  Sierra 
Pacific  Power  Company  submitted 
revised  standards  of  conduct  in 
response  to  the  Commission's  October 
29,  1998,  Order  on  Standards  of 
Conduct,  85  FERC  1 61,145  (1998). 

Comment  date:  February  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  IX: 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergera, 
Secretary. 

(FR  Doc.  99-2615  Filed  2-3-99;  8:45  am) 
BILUNG  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Project  No.  2609-01 3-NY] 

Curtis/Palmer  Hydroelectric  Company 
L.P.;  International  Paper  Company; 
Notice  of  Availability  of  Draft 
Environmental  Assessment 

January  29, 1999. 

hi  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
appUcation  for  a  new  license  for  the 
existing  Curtis/Palmer  Falls 
Hydroelectric  Project,  located  in  Warren 
and  Saratoga  Counties,  New  York,  and 
has  prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  project.  In  the 
DEA,  the  Commission's  staff  has 
analyzed  the  potential  environmental 
impacts  of  the  existing  project  and  has 
concluded  that  approval  of  the  project, 
with  appropriate  environmental 
measures,  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2-A,  of  the  Commission's  offices 
at  888  First  Street,  NE,  Washington,  DC 
20426.  The  DEA  may  also  be  viewed  on 
the  web  at  www.ferc.fed.us.  Please  call 
(202)  208-2222  for  assistance. 

Any  comments  should  be  filed  within 
45  days  from  the  date  of  this  notice  and 
should  be  addressed  to  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First  Street 
NE,  Room  1-A,  Washington,  DC  20426. 
Please  affix  "Curtis/Palmer  Falls 
Hydroelectric  Project  No.  2609"  to  the 
top  of  all  comments.  For  further 
information,  please  call  Tom  Dean  at 
(202) 219-2778. 
David  P.  Boergers, 
Secretary. 

(FR  Doc.  99-2594  Filed  2-3-99;  8:45  am) 
BILUNG  COOE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

J.M.  Miller  Enterprises,  Inc.;  Notice  of 
Availability  of  Final  Environmental 
Assessment 

[Project  No.  1 1 060-000;  Idaho] 

January  29, 1999. 

In  accordance  with  the  National 
Enviroiunental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations.  18  CFR  Fart  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  an  original,  minor 
license  for  the  proposed  Sahko 
Hydroelectric  Project.  The  project 
would  be  located  on  the  Kastelu  Drain, 
an  irrigation  return  ditch  also  known  as 
Southside  39  Drain,  near  Filer,  Idaho  in 
Twin  Falls  County. 

On  August  27, 1998,  the  Commission 
staff  issued  a  draft  environmental 
assessment  (DEA)  for  the  project,  and 
requested  that  comments  be  filed  writh 
the  Commission  within  30  days. 
Comments  were  filed  by  three  entities 
and  are  addressed  in  the  final 
environmental  assessment  (FEA)  for  the 
pr^ect. 

The  FEA  contains  the  staff's  analysis 
of  the  potential  enviroiunental  impacts 
of  the  project  and  has  concluded  that 
Ucensing  the  project,  with  appropriate 
environmental  protective  measures, 
would  not  be  a  major  federal  action 
significantly  affecting  the  quaUty  of  the 
himian  envirorunent. 

Copies  of  the  DEA  and  FEA  are 
available  for  review  in  the  Public 
Reference  Room,  Room  2A,  of  the 
Commission's  offices  at  888  First  Street, 
NE..  Washington,  DC  20426.  They  may 
be  viewed  on  the  web  at 
www.ferc.fed.us.  Call  202  208-2222  for 
assistance. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-2595  Filed  2-3-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  License 

January  29, 1999. 

Take  notice  that  the  foUovring 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Transfer  of 
Licenses. 


b.  Project  Nos.:  (1)  2403-013,  (2) 
2534-021.  (3)  2666-009,  (4)  2710-011, 
(5)  2712-015,  (6)  2721-015,  and  (7) 
2727-059. 

c.  Date  Filed:  December  7, 1998. 
Date  Amended:  January  22, 1999. 

d.  Applicants:  Bangor  Hydro-Electric 
Company  (Bangor)  and  Penobscot 
Hydro,  LLC  (Penobscot). 

e.  Name  and  Location  of  Projects:  (1) 
Veazie,  (2)  Milford,  (3)  Medway,  (4) 
Orono,  and  (5)  Stillwater:  Penobscot  and 
Stillwater  Rivers  in  Penobscot  County, 
Maine;  (6)  Howland:  Piscataquis  River 
in  Penobscot  County,  Maine;  and  (7) 
Ellsworth:  Union  River  in  Hancock 
County,  Maine. 

f.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §§  791(a)-825(r). 

g.  Applicant  Contacts: 

For  Bangor:  Alan  M.  Spear,  Bangor 
Hydro-Electric  Company.  33  State 
Street,  Bangor,  ME  04402,  (207)  941- 
6697. 

For  Penobscot:  Robert  W.  Burke,  Jr., 
Penobscot  Hydro.  Inc..  11350  Random 
Hills  Road,  Suite  400,  Fairfax,  VA 
22030,  (703)  293-2600. 

Attorney  for  Applicants:  John  A. 
Whittaker,  IV,  Winston  &  Stravm,  1400 
L  Street,  NW,  Washington,  DC  20005- 
3502,  (202)  371-5766. 

h.  FERC  Contact:  James  Hunter.  (202J 
219-2839. 

i.  Comment  Date:  February  24, 1999. 

j.  Description  of  Transfer:  Transfer  of 
the  licenses  for  these  projects  to 
Penobscot  is  being  sought  in  connection 
with  the  divestiture  by  Bangor  of  certain 
generation  and  other  assets,  pursuant  to 
Maine  Public  Law  1997.  ch.  316,  35-A 
§  3204,  et  seq.  (An  Act  to  Restructure 
the  State's  Electric  Industry). 

The  transfer  application  was  filed 
within  five  years  of  the  expiration  of  the 
Ucenses  for  Projects  Nos.  2666  and 
2721,  which  are  the  subject  of  pending 
relicense  applications.  In  Hydroelectric 
Relicensing  Regulations  Under  the 
Federal  Power  Act  (54  FR  23,756;  FERC 
Stats,  and  Regs.,  Regs.  Preambles  1986- 
1990  30,854  at  p.  31,437),  the 
Commission  declined  to  forbid  all 
license  transfers  during  the  last  five 
years  of  an  existing  license,  and  instead 
indicated  that  it  would  scrutinize  all 
such  transfer  requests  to  determine  if 
the  transfer's  primary  purpose  was  to 
give  the  transferee  an  advantage  in 
relicensing  (id.  at  p.  31,438  n.  318).  The 
transfer  would  lead  to  the  substitution 
of  the  transferee  for  the  transferor  as  the 
apphcant  in  the  relicensing  proceedings 
for  Projects  Nos.  2666  and  2721. 

Bangor  proposed  to  decommission  the 
Orono  Project  No.  2710  (which  is 
operating  under  an  annual  license)  as 
part  of  its  proposal  to  build  the 
downstream  Basin  Mills  Project  No. 


10981.  However,  by  order  issued  April 
20. 1998.  the  Commission  denied 
Bangor's  application  for  license  for 
Project  No.  10981. ^  Bangor  subsequently 
requested  rehearing  of  the  denial  and 
now  asks  that,  as  of  the  effective  date  of 
this  transfer.  Penobscot  be  substituted 
for  it  in  the  rehearing  proceeding  and  as 
appUcant  for  the  Basin  Mills  Project  No. 
10981. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl. 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST".  OR 
"MOTION  TO  INTERVENE  ",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE.  Washington.  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
fi-om  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  AppUcant 's 
representatives. 
David  P.  Boergers, 
Secretary. 
|FR  Doc.  99-2593  Filed  2-3-99;  8:45  am) 
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DEPARTMENT  OF  ENERGY 


Federal  Ener^jy  Regulatory 
Commission 

[Project  No.  46(0 

City  of  Tacome,  Washington;  Notice  of 
Teleconferenoe  on  Fish  and  Wildlife 
Issues  in  the  $outhem  Lower  North 
Fork  Region 


9i 


January  29, 1995 

On  July  30,  1998,  the  Commission 
issued  an  ordet  (84  FERC  1  61.107J 
relicensing  thd  Cushman  Hydroelectric 
Project  No.  460,  located  on  the  North 
Fork  Skokomiih  River  in  Mason  County, 
Washington.  Tnhe  FERC  staff,  U.S.  Fish 
and  Wildlife  Service,  National  Marine 
Fisheries  Service,  and  Washington 
Department  onEcology  will  conduct  a 
teleconference!  at  1:00  pm  EDT,  on 
February  16.  1|999,  to  discuss  with 
federal  and  st^e  hsh  and  wildlife 
agencies  the  Wildlife  measures  proposed 
for  the  Southern  Lower  North  Fork  area 
of  the  Cushman  Project.  The  agencies 
made  a  section  10{j)  recommendation  to 
acquire  about  2000  acres  of  land  in  the 
area.  The  purpose  of  the  conference  is 
to  explore  alternatives  that  could 
adequately  address  the  agencies'  and  the 
Commission's  concerns  regarding  this 
measure. 

Interested  parties  that  want  to  observe 
the  meeting  m^y  do  so  by  calling  (800) 
545-4387  and  Informing  the  FERC 
operator  that  tliey  want  to  be  part  of  the 
Cushman  Projf ct  conference  call.  We 
will  start  accepting  conference  calls  at 
12:45  pm  EDT  for  the  1:00  pm  EDT 
meeting.  If  yoU  have  any  questions 
regarding  this  notice,  please  contact 
John  McEachejn  at  (202)  219-3056  or  e- 
mail  john.mce^chem@ferc.fed.us. 
David  P.  Boerge^, 
Secretary. 
[FR  Doc.  99-25«|2  Filed  2- 

BILUNG  COOE  6717 -Ol-M 


3-99;  8:45  am] 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 


Pursuant  to 
"Government 
U.S.C.  552b). 
at  10:00  a.m. 
1999,  the 
Corporation's 
meet  in  closed 
sections 
(c)(9)(A)(ii 
United  States 
relating  to  the 
resolution.  an( 


aiid 


he  provisions  of  the 
n  the  Sunshine  Act"  (5 
ijotice  is  hereby  given  that 
Tuesday.  February  2. 
Fed€  ral  Deposit  Insurance 
Joard  of  Directors  will 
session,  pursuant  to 
552b(t)(2),  (c)(6).  (c)(8). 

(c)(9)(B)  of  Title  5, 
I  ]ode.  to  consider  matters 
Corporation's  corporate, 
supervisory  activities. 


The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 17th  Street. 
N.W..  Washington.  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman.  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  February  1, 1999. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

(FR  Doc.  99-2712  Filed  2-1-99;  5:12  pm] 
BILUNQ  COOE  S714-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
18.  1999. 

A.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1 .  Brian  Douglas  Campbell,  Baton 
Rouge.  Louisiana;  to  retain  voting  shares 
of  Central  Louisiana  Capital 
Corporation.  Vidalia,  Louisiana;  and 
thereby  indirectly  retain  voting  shares  of 
Louisiana  Central  Bank,  Ferriday, 
Louisiana.  Louisiana  Delta  Bank.  Lake 
Providence.  Louisiana,  and  Community 
Credit  Center.  Lake  Providence. 
Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  29, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-2586  Filed  2-3-99;  8:45  am] 
BILUNG  COOE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  Uie  standards  eniunerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appUcations 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  1, 1999. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Century  South  Banks,  Inc., 
Dahlonega,  Georgia;  to  merge  with 
Independent  Bancorp,  Inc.,  Oxford, 
Alabama,  and  thereby  indirectly  acquire 
Independent  Bank  of  Oxford,  Oxford, 
Alabama. 

2.  Manufacturers  Bankshares,  Inc., 
Tampa,  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Manufacturers  Bank  of  Florida,  Tampa, 
Florida. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Ameri-National  Corporation, 
Overland  Park,  Kansas;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Horizon 
National  Bank,  Leawood,  Kansas,  a  de 
novo  bank. 

C.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
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North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  Central  Texas  Bankshare  Holdings. 
Inc.,  Columbus,  Texas,  and  Colorado 
County  Investment  Holdings,  Inc., 
Wilmington,  Delaware;  to  acquire  35 
percent  of  the  voting  shares  of  Hill 
Bancshares  Holdings,  Inc.,  Weimar, 
Texas,  and  thereby  indirectly  acquire 
Hill  Bank  &  Trust  Company,  Weimar, 
Texas. 

Board  of  Goveraors  of  the  Federal  Reserve 
System.  January  29, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-2588  Filed  2-3-99:  8:45  am) 
BILUNQ  CODE  6210-01-f 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nontianking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  Meriting  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  1, 1999. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1 .  Cumberland  Bancorp,  Inc., 
Carthage,  Tennessee;  to  engage  de  novo 
through  its  subsidiary,  The  Murray 
Bank,  Murray,  Kentucky  (in 
organization),  in  operating  a  savings 
association,  pursuant  to  § 
225.28(b)(4)(ii)  of  Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
System,  January  29, 1999. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  99-2587  Filed  2-3-99;  8:45  am] 
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OFFICE  OF  GOVERNMENT  ETHICS 

Proposed  Collection;  Comment 
Request:  Proposed  Slightly  Revised 
OGE  Form  201  Ethics  Act  Access  Form 

agency:  Office  of  Government  Ethics 

(OGE). 

action:  Notice. 

summary:  After  this  first  round  notice 
and  public  comment  period.  OGE  plans 
to  submit  a  slightly  modified  OGE  Form 
201,  which  is  used  by  persons  for 
requesting  access  to  executive  branch 
public  financial  disclosure  reports  and 
other  covered  records,  to  the  Office  of 
Management  and  Budget  (0MB)  for 
three-year  approval  under  the 
Paperwork  Reduction  Act.  This 
modified  form  will  replace  the  existing 
one. 

DATES:  Comments  by  the  agencies  and 
the  public  on  this  proposal  are  invited 
and  should  be  received  by  April  20, 
1999. 

ADDRESSES:  Comments  should  be  sent  to 
William  E.  Gressman,  Senior  Associate 
General  Counsel,  Office  of  Government 
Ethics,  Suite  500, 1201  New  York 
Avenue,  NW.,  Washington,  DC  20005- 
3917.  Comments  may  also  be  sent 
electronically  to  OGE's  Internet  E-mail 
address  at  usoge@oge.gov.  For  E-mail 
messages,  the  subject  line  should 
include  the  following  reference — 
"Paperwork  comment  on  the  proposed 
sUghtly  revised  OGE  Form  201." 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gressman  at  the  Office  of  Government 
Ethics:  telephone:  202-208-8000,  ext. 
1110;  FAX:  202-208-8037.  A  copy  of 
the  proposed  slightly  revised  OGE  Form 
201  may  be  obtained,  without  charge,  by 
contacting  Mr.  Gressman. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Government  Ethics  is  planning  to 
submit,  after  this  notice  and  cement 
period  (with  any  modificatio^Hat  may 
appear  warranted),  a  proposed  slightly 
modified  OGE  Form  201  "Request  to 
Inspect  or  Receive  Copies  of  SF  278 
Executive  Branch  Personnel  Public 
Financial  Disclosiu^  Report  or  Other 
Covered  Record"  for  three-year  approval 
by  0MB  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35).  Once  finally  approved  by 
0MB  and  adopted  by  OGE,  the  modified 
version  of  this  OGE  form  will  replace 


the  existing  version  (whose  paperwork 
clearance  is  scheduled  to  expire  at  the 
end  of  next  June). 

The  Office  of  Government  Ethics,  as 
the  supervising  ethics  office  for  the 
executive  branch  of  the  Federal 
Government  under  the  Ethics  in 
Government  Act  (the  Ethics  Act),  5 
U.S.C.  appendix,  is  planning  to  modify 
and  update  the  existing  access  form. 
That  form,  the  OGE  Form  201  (OMB 
control  *  3209-0002).  collects 
information  from,  and  provides  certain 
information  to,  persons  who  seek  access 
to  SF  278  reports  and  other  covered 
records.  The  form  reflects  the 
requirements  of  the  Ethics  Act  and 
OGE's  implementing  regulations  that 
must  be  met  by  a  person  before  access 
can  be  granted.  These  requirements 
relate  to  information  about  the  identity 
of  the  requester,  as  well  as  any  other 
person  on  whose  behalf  a  record  is 
sought,  and  a  notification  of  prohibited 
uses  of  SF  278  reports.  See  section 
105(b)  and  (c)  of  the  Ethics  Act,  5  U.S.C. 
appendix,  section  105(b)  and  (c),  and  5 
CFR  2634.603(c)  and  (f).  For  many 
years.  OGE  has  disseminated  to 
executive  branch  departments  and 
agencies  a  locally  reproducible  uniform 
form  to  serve  as  the  statutorily  required 
written  application  to  inspect  or  receive 
copies  of  SF  278  reports  and  other 
covered  records.  Departments  and 
agencies  are  encouraged  to  utilize  the 
OGE  Form  201,  but  they  can,  if  they  so 
choose,  continue  to  use  or  develop  their 
own  forms.  See  the  discussion  below. 

This  proposed  slightly  modified 
version  of  the  OGE  Form  201  will  add 
express  mention  (in  part  III  of  the  form) 
in  the  reference  to  those  Ethics  Act- 
qualified  blind  trust  and  diversified 
trust  materials  that  are  pubhcly 
available  to  any  trust  dissolution  report 
(and  the  list  of  trust  assets  at  that  time) 
and  the  qualification  that  any  trust 
instrument  provisions  relating  to 
testamentary  disposition  of  trust  assets 
are  not  publicly  available.  See  5  CFR 
2634.408(a)(l)(i),  (a)(3)  and  (d).  Also. 
OGE  proposes  to  clarify  somewhat  the 
wording  regarding  the  sixth  numbered 
routine  use  under  the  Privacy  Act 
statement  on  the  reverse  side  of  the 
form.  The  modified  wording  would 
more  closely  track  the  wording  of  the 
underlying  routine  use  (h)  in  the  OGE/ 
GOVT-1  executive  branchwide  system 
of  records.  See  55  FR  6327-6331 
(February  22, 1990).  Further,  in  the 
form's  public  burden  statement.  OGE 
proposes  to  drop  the  reference  to  OMB 
as  a  further  point  of  contact  for 
information  collection  comments  on  the 
OGE  Form  201.  Pursuant  to  current 
procedures.  OGE  will  be  indicated  from 
trow  on  as  the  sole  contact  point  for 
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such  commei  is  for  the  form,  on  which 
OGE  will  coo  rdinate  with  OMB  if 
necessary. 

Moreover,  i  is  noted  on  the  mark-up 
copy  of  the  fc  rm  as  proposed  to  be 
revised,  OGE  will  adjust  the  referenced 
civil  monetar  y  penalty  at  the  bottom  of 
the  first  page  for  prohibited  uses  of  an 
SF  278  to  wh  ch  access  has  been  gained. 
The  penalty,  mder  section  104(a)  of  the 
Ethics  Act,  5  J.S.C.  appendix,  section 
104(a),  will  b  i  raised  from  $10,000  to 
$11,000  once  CXiE  and  the  Department 
of  Justice  isste  their  respective  inflation 
adjustment  n  lemakings  under  the  1996 
Debt  Collectii  »n  Improvement  Act 
revisions  to  tlie  1990  Federal  Civil 
Penalties  Infl  ition  Adjustment  Act.  See 
28  U.S.C.  2461  note.  The  OGE 
rulemaking  m  ill,  in  pertinent  part, 
revise  5  CFR  J634.703  of  the  executive 
branch  financ  ial  disclosure  regulation. 
The  Office  of  Government  Ethics  will 
request  perm  ssion  from  OMB  to  adjust 
the  OGE  Fom  i  201  reference  once  that 
adjustment  ta  kes  effect  without  further 
paperwork  cl  jarance,  even  if  the 
adjustment  o<  ;curs  after  reclearance  of 
the  slightly  re  vised  form  (with  notice  to 
OMB  at  that  t  me).  Moreover,  any 
periodic  futui  e  adjustments  to  that  civil 
monetary  penalty,  pursuant  to  further 
rulemakings  I  y  OGE  and  the  Justice 
Department  u  nder  the  inflation 
adjustment  laivs,  will  also  be  reflected 
in  future  edit  ons  of  the  form. 

Finally,  OC  E  would  also  make  a 
couple  of  mir  or  stylistic  changes  to  the 
form  and  shov  the  1999  edition  date. 
The  mark-up  :opy  of  the  OGE  Form  201 
as  proposed  fir  slight  revision,  which  is 
available  from  OGE  (see  the  FOR 
FURTHER  INFOIIMATION  CONTACT  section 
above),  showi  all  the  changes  that 
would  be  male. 

In  light  of  OGE's  experience  over  the 
past  three  years  (1996-1998,  with  a  total 
of  517  non-Federal  access  requests 
received),  the  estimate  of  the  average 
number  of  access  forms  expected  to  be 
filed  annually  at  OGE  by  members  of  the 
public  (primarily  by  news  media,  public 
interest  group  s  and  private  citizens)  is 
proposed  to  he  adjusted  down  from  the 
current  estim  ite  of  275  to  172  (not 
counting  acce  ss  requests  by  other 
Federal  agencies  or  Federal  employees). 
The  estimate(  average  amount  of  time  to 
complete  the  "orm,  including  review  of 
the  instructio  is,  remains  at  ten  minutes. 
Thus,  the  ove  rail  estimated  annual 
public  burden  for  the  OGE  Form  201  for 
forms  filed  at  the  Office  of  Government 
Ethics  will  de  crease  from  46  hours  in 
the  current  O  AB  paperwork  inventory 
listing  (275  fcrms  X  10  minutes  per 
form — numbt  r  rounded  off)  to  29  hours 
(172  forms  X  10  minutes  per  form — 
number  rouniled  off).  Moreover, 


although  OGE  no  longer  asks  executive 
branch  departments  and  agencies  on  the 
annual  ethics  program  questioimaire  for 
their  nimabers  of  access  requests,  OGE 
estimates  that  the  annual  branchwide 
total  is  probably  around  1,500  as  in 
years  past. 

The  Office  of  Government  Ethics 
expects  that  the  slightly  revised  form 
should  be  ready,  after  OMB  clearance, 
for  dissemination  to  executive  branch 
departments  and  agencies  next  summer. 
The  OGE  Form  201  as  revised  will  be 
made  available  free-of-charge  to 
departments  and  agencies  in  paper 
form,  on  the  ethics  CD-ROM  and  on 
OGE's  Internet  Web  site  (Uniform 
Resource  Locator  address:  http:// 
www.usoge.gov).  The  Office  of 
Government  Ethics  also  will  permit 
departments  and  agencies  to  photocopy 
or  have  copies  printed  of  the  form  as 
well  as  to  develop  or  utilize,  on  their 
own,  electronic  versions  of  the  form, 
provided  that  they  precisely  duplicate 
the  paper  original  to  the  extent  possible. 
As  noted  above,  agencies  can  also 
develop  their  own  access  forms, 
provided  all  the  information  required  by 
the  Ethics  Act  and  OGE  regulations  is 
placed  on  the  form,  along  with  the 
appropriate  Privacy  Act  and  paperwork 
notices  with  any  attendant  clearances 
being  obtained  therefor. 

Puolic  comment  is  invited  on  each 
aspect  of  the  proposed  slightly  modified 
OGE  Form  201  as  set  forth  in  this  notice, 
including  specifically  views  on  the  need 
for  and  practical  utility  of  this  proposed 
modified  collection  of  information,  the 
accuracy  of  OGE's  burden  estimate,  the 
enhancement  of  quality,  utility  and 
clarity  of  the  information  collected,  and 
the  minimization  of  burden  (including 
the  use  of  information  technology). 

Comments  received  in  response  to 
this  notice  will  be  summarized  for,  and 
may  be  included  vdth,  the  OGE  request 
for  OMB  paperwork  approval  for  this 
modified  information  collection.  The 
comments  will  also  become  a  matter  of 
public  record. 

Approved:  January  29.  1999. 
Stephen  D.  Potts, 

Director.  Office  of  Government  Ethics. 
[PR  Doc.  99-2639  Filed  2-3-99;  8:45  am] 

BILUNG  CODE  S346~01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

AGENCY:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice. 


SUkHMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  a  final  finding  of  scientific 
misconduct  in  the  following  case: 

Mr.  Thomas  Philpot,  R.N..  B.S.N.. 
Rush-Presbyterian-St.  Luke's  Medical 
Center  and  Northwestern  University: 
Based  on  the  report  of  an  investigation 
conducted  by  Rush-Presbyterian-St. 
Luke's  Medical  Center  (RPMC),  a  report 
of  an  inquiry  conducted  by 
Northwestern  University,  and 
information  obtained  by  ORI  during  its 
oversight  review,  ORI  finds  that  Mr. 
Philpot,  former  data  manager  for  the 
National  Surgical  Adjuvant  Breast  and 
Bowel  Project  (NSABP)  at  RPMC  and 
McNeal  Cancer  Center,  formerly  an 
NSABP  affiliate  of  Northwestern 
University,  engaged  in  scientific 
misconduct  in  clinical  research 
supported  by  two  National  Cancer 
Institute  (NCI),  National  Institutes  of 
Health  (NIH)  cooperative  agreements. 

Specifically,  Mr.  Philpot  intentionally 
falsified  and/or  fabricated  follow-up 
data  on  seven  separate  reports  related  to 
three  patients  enrolled  in  NSABP 
clinical  trials  for  breast  cancer  (B-09,  B- 
12,  and  B-22).  The  falsified  and/or 
fabricated  data  were  submitted  to  the 
NSABP  Biostatistical  Center  on  NSABP 
reporting  forms  and  were  recorded  in 
the  NSABP  research  records  maintained 
at  the  clinical  sites. 

ORI  has  implemented  the  following 
administrative  actions  for  the  three  (3) 
year  period  beginning  January  19,  1999: 

(1)  Mr.  Philpot  is  prohibited  from 
serving  in  any  advisory  capacity  to  PHS, 
including  but  not  limited  to  service  on 
any  PHS  advisory  committee,  board, 
and/or  peer  review  committee,  or  as  a 
consultant;  and 

(2)  any  institution  that  submits  an 
application  for  PHS  support  for  a 
research  project  on  which  Mr.  Philpot's 
participation  is  proposed  or  which  uses 
him  in  any  capacity  on  PHS  supported 
research,  or  that  submits  a  report  of 
PHS-funded  research  in  which  he  is 
involved,  must  concurrently  submit  a 
plan  for  supervision  of  his  duties  to  the 
funding  agency  for  approval.  The 
supervisory  plan  must  be  designed  to 
ensure  the  scientific  integrity  of  Mr. 
Philpot's  research  contribution.  The 
institution  also  must  submit  a  copy  of 
the  supervisory  plan  to  ORI. 

FOR  FURTHER  INFORMATION  CONTACT: 
Acting  Director,  Division  of  Research 
Investigations,  Office  of  Research 
Integrity,  5515  Security  Lane,  Suite  700, 
Rockville,  MD  20852,  (3011  443-5330. 
Chris  B.  Pascal, 

Acting  Director,  Office  of  Research  Integrity. 
[FR  Doc.  99-2616  Filed  2-3-99;  8:45  am] 

BILUNG  CODE  416a-17-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  99024] 

Prevention  of  Complications  in 
Hemophilia;  Notice  of  Availability  of 
Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1999 
funds  for  a  cooperative  agreement 
program  for  Prevention  of 
Complications  in  Hemophilia.  This 
program  addresses  the  "Healthy  People 
2000"  priority  area  of  Diabetes  and 
Chronic  Disabling  Conditions.  The 
purpose  of  this  program  is  to  assist 
eligible  Hemophilia  Treatment  Centers 
(HTC)  in  determining  the  prospective 
incidence  and  risk  factors  of  central 
venous  access  device  (CVAD)  infections 
in  patients  with  Hemophilia  and  to 
assist  in  the  design  of  interventions  to 
prevent  this  complication  in  the  future. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
comprehensive  hemophilia  treatment 
centers  (HTCs),  defined  as  public  or 
private,  nonprofit  entities  that  provide 
directly  or  through  contract:  (1)  regional 
services  to  support  hemophilia 
comprehensive  treatment  centers  or  (2) 
diagnostic  and  treatment  services  to 
persons  with  Hemophilia  and  other 
congenital  blood  disorders.  This 
definition  of  HTCs  is  currently  used  by 
the  Health  Resources  Services 
Administration  (HRSA)  to  fund  a  grant 
program. 

Because  of  the  low  prevalence  and 
degree  of  specialization  required  in  the 
treatment  of  hemophilia,  competition  is 
limited  to  hemophilia  treatment  centers 
(HTCs)  that  routinely  provide 
comprehensive  health  care  to  two  thirds 
of  persons  with  hemophilia  in  the 
United  States.  HTCs  are  the  only  health 
care  facilities  administering  to  the 
number  of  persons  with  hemophilia 
required  for  this  study. 

Note:  Pub.  L.  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $500,000  is  available 
in  FY  1999  to  fund  approximately  two 
awards.  It  is  expected  that  the  average 
award  will  be  $250,000,  ranging  from 


$250,000  to  $500,000.  It  is  expected  that 
the  awards  will  begin  on  or  about  July 
15,  1999,  and  will  be  made  for  a  12- 
month  budget  period  within  a  project 
period  of  up  to  two  years.  The  funding 
estimate  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  below,  and  CDC  will  be 
responsible  for  conducting  activities 
under  2.  below: 

1 .  Recipient  Activities 

a.  Develop  standardized  study 
protocols,  data  collection  instruments, 
and  questionnaires  to  be  used  across 
collaborating  sites. 

b.  Train  study  coordinators  and 
medical  personnel  in  methods  of  data 
collection  and  patient  assessment  in  the 
use  of  standard  data  abstraction 
instruments,  in  techniques  of  reviewing 
medical  records,  and  in  other  methods 
of  data  collection  as  appropriate  and 
provided  for  in  the  study  protocols.  It 
will  be  the  responsibility  of  the 
recipient  to  ensure  uniform  training  of 
study  personnel  at  all  data  collection 
sites  and  to  ensure  that  the  data  is 
collected  in  a  uniform  manner  at  all 
locations. 

c.  Develop  appropriate  management 
and  evaluation  systems  to  ensure  that 
study  persoiuiel  use  data  collection  and 
interview  instruments  according  to 
standard  study  protocols. 

d.  Collect  and  edit  all  data  from  all 
sites. 

e.  Develop  clinical  specimen 
laboratory  testing  for  successful 
completion  of  the  research. 

f  Publish  the  results  of  the  study. 

2.  CDC  Activities 

a.  Provide  consultation,  scientific  and 
technical  assistance  in  planning  and 
implementing  the  study  protocol,  as 
requested.  This  assistance  may  include 
the  development  of  study  protocols, 
data  abstraction  instruments,  interview 
quesstionnaires,  consent  forms,  support 
in  statistical  and  epidemiologic  methods 
to  conduct  data  analysis,  development 
of  the  clinical  laboratory  specimen 
testing,  and  in  publication  of  the  results. 

b.  Assist  in  the  development  of  a 
research  protocol  for  Institutional 
Review  Board  (IRB)  review  by  all 
institutions  participating  in  the  research 
project.  The  CDC  IRB  will  review  and 
approve  the  protocol  initially  and  on  at 


least  an  annual  basis  until  the  research 
project  is  completed. 

c.  Collaborate  in  the  planning, 
coordination,  and  faciUtation  of  initial 
and  periodic  meetings  with  recipients  to 
exchange  operational  experiences. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the        '' 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  20  double-spaced  pages,  printed  on 
one  side,  with  one  inch  margins,  and 
unreduced  font. 

Noncompeting  Continuation 
Applications 

For  noncompeting  continuation 
applications  submitted  within  the 
project  period  need  only  include: 

1.  A  brief  progress  report  that 
describes  the  accomplishments  of  the 
previous  budget  period. 

2.  Any  new  or  significantly  revised 
items  or  information  (objectives,  scope 
of  activities,  operational  methods, 
evaluation),  that  is,  not  included  in  year 
01  or  subsequent  continuation 
applications. 

3.  An  annual  budget  and  justification. 
Existing  budget  items  that  are 
unchanged  from  the  previous  budget 
period  do  not  need  rejustification. 
Simply  list  the  items  in  the  budget  and 
indicate  that  they  are  continuation 
items. 

F.  Submission  and  Deadline 

Application 

Submit  the  original  and  two  copies  of 
PHS-5161  (OMB  Number  0937-0189). 
Forms  are  in  the  application  kit.  On  or 
before  May  3,  1999,  submit  the 
application  to:  Locke  Thompson,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Announcement  99024, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Mailstop  E-18,  Atlanta,  Georgia 
30341. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1.  Received  on  or  before  the  deadline 
date. 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S  Postal  Service.  Private  metered 
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postmarks 
proof  of  timeli 

Late  applici  tions 
do  not  meet  tl  i 
above  are 
Late  applications 
in  the  current 
returned  to 


th; 


not  be  acceptable  as 
mailing). 

Applications  that 
e  criteria  in  (a)  or  (b) 
idered  late  applications. 

will  not  be  considered 
competition  and  will  be 
applicant. 


G.  Evaluation 


Criteria 


Each  application 
individually 
criteria  by  an 
appointed  by 

1.  Backgrounci  and  Need 


will  be  evaluated 
ajgainst  the  following 
ndependent  review  group 
CDC  (Total  100  points). 


The  extent  1  d  which  the  applicant 
presents  data  i  hat  central  venous  access 
devices  (CVAl  )s)  are  utilized  in  persons 
with  hemophilia  and  risk  factors 
identified  in  I  le  literature.  The  extent  to 
which  the  app  licant  compares  the 
experience  in  persons  with  hemophilia 
with  other  peifeons  with  CVADs  and  the 
complicationa  they  experience, 
especially  infection.  The  extent  to 
which  the  applicant  discusses  the  long- 
term  consequences  of  CVAD  and  blood 
stream  infections.  Does  the  applicant 
propose  an  ex  lerimental  rationale  that 
would  explair  why  persons  with 
hemophilia  would  be  more  susceptible 
to  develop  inflictions  with  CVADs, 
especially  thoiie  with  inhibitors?  (10 
points) 

2.  Goals  and  C  objectives 

The  extent  ta  which  the  applicant's 
proposed  goalfc  and  objectives  meet  the 
required  activities  specified  under  the 
"Recipient  Activities"  section  of  this 
announcement,  and  that  are  measurable, 
specific,  time-  ihased,  and  realistic.  (15 
points) 

3.  Capacity  (T  jtal  30  Points) 

a.  The  capac  ity  of  the  applicant  to 
accrue  380  pel  sons  with  CVADs 
currently  in  pi  ace  or  placed  during  the 
first  year  of  thfe  study.  Each 
participating  HTC  must  be  able  to  enroll 
a  minimum  ofl 20-30  patients  who  meet 
the  above  criteria.  The  capacity  to 
accrue  patients  to  this  study  will  be 
measured  by  (^)  the  number  of  patients 
who  are  seen  annually  at  each  HTC,  and 
(2)  the  average  number  of  CVADs  placed 
in  each  HTC  3  years  prior  to  the  start  of 
the  study.  (15  points) 

b.  Qualificauons  of  proposed  staff  to 
meet  stated  oh|)ectives  and  goals,  and  the 
availability  of  facilities  to  be  used 
during  the  propect  period.  The  appUcant 
should  provide  evidence  that  there  is 
experience  in  collaborating  in  n:ulti-site 
studies.  (15  pdints) 


4.  Methods  and  Activities  (Total  30 
Points) 

a.  The  quality  of  the  applicant's  plan 
for  conducting  program  activities  and 
the  extent  to  which  the  study  design 
proposed  is:  (1)  appropriate  to 
accomplish  stated  goals  and  objectives; 
(2)  acceptable  to  the  needs  of  the  patient 
population  (e.g.,  likely  to  produce 
compliance);  (3)  feasible  within 
programmatic  and  fiscal  restrictions.  (20 
points) 

b.  The  recipient  should  demonstrate  a 
basic  knowledge  and  describe  how  they 
will  implement  their  protocol  at  various 
HTCs;  (1)  develop  progress  report  forms: 
(2)  and  collect  and  edit  the  data.  (10 
points) 

5.  Program  Management  and  Evaluation 

The  recipient  should  demonstrate  the 
ability  to  design  information 
management  systems  to  ensure  that 
valid  and  reliable  data  are  collected  to 
achieve  the  proposed  goals  and 
objectives.  The  applicant  should  present 
specific  plans  to  evaluate  data 
periodically,  quality  assurance  measures 
to  be  used  and  operations  will  be 
changed  based  on  the  above 
information.  The  recipient  should 
demonstrate  adequate  biostatistical 
support  for  protocol  design,  study 
implementation  and  data  management. 
The  degree  to  which  the  applicant  has 
met  the  CRC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes:  (a)  the 
proposed  plan  for  the  inclusion  of  both 
sexes,  racial  and  ethnic  minority 
populations  for  appropriate 
representation,  (b)  the  proposed 
justification  when  representation  is 
limited  or  absent,  (c)  a  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted,  and  (d)  a  statement  as  to 
whether  the  plans  for  recruitment  and 
outreach  for  study  participants  include 
the  process  of  establishing  partnerships 
with  community(ies)  and  recognition  of 
mutual  benefits.  (15  points) 

6.  Budget 

The  extent  to  which  the  budget  is 
reasonable  and  consistent  with  the 
intended  use  of  the  cooperative 
agreement  funds.  (Not  Scored) 

7.  Human  Subjects  Requirements 

Does  the  application  adequately 
address  the  requirements  of  Title  45 
CFR  Fart  46  for  the  protection  of  human 
subjects?  (not  scored) 


Yes 


No 


Comments: 


H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of 

1.  Progress  reports  (annual); 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period; and 

3.  Final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to:  Locke  Thompson, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  2920 
Brandywine  Road,  Mailstop  E-18, 
Atlanta,  Georgia  30341. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  the  complete  description 
of  each,  see  Attachment  I,  in  the 
application  kit. 

AR-1     Human  Subjects  Requirements 
AR-2     Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-8    PHS  Reporting  Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-1 1     Healthy  People  2000 
AR-1 2    Lobbying  Restrictions 
AR-1 5    Proof  of  Non-Profit  Status 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number  (CFDA) 

This  program  is  authorized  under  the 
Public  Health  Service  Act  Sections 
301(a)  [42  U.S.C.  241(a)],  317(k)(l)  [42 
U.S.C.  247b(k)(l)),  317(k)(2)  [42  U.S.C. 
247b(k)(2)l,  as  amended.  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
93.283. 

J.  Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(l-88a-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 

If  you  have  any  questions  after 
reviewing  the  contents  of  all  the 
documents,  business  management 
technical  assistance  may  be  obtained 
from:  Locke  Thompson,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Announcement  99024, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  2929  Brandyvkrine 
Road,  Mailstop  E-18,  Atlanta,  Georgia 
30341,  telephone  (404)  842-6595,  Email 
address  lxtl.@cdc.gov. 
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See  also  the  CDC  home  page  on  the 
Internet:  http://www.cdc.gov 

For  program  technical  assistance, 
contact  Lisa  Richardson,  MD,  MPH, 
Hematologic  Diseases  Branch,  Division 
of  AIDS,  STD,  and  TB  Laboratory 
Research,  National  Center  for  Infectious 
Diseases,  Centers  for  Disease  Control 
and  Prevention  (CDC),  1600  Clifton 
Road,  NE..  Mailstop  E-64.  Atlanta, 
Georgia  30333,  telephone  (404)  639- 
4025,  e-mail  address  lfr8@cdc.gov. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  99-2635  Filed  2-3-99;  8:45ainl 
BILUNG  CODE  4163-18-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Grants  to  States  for  Access  and 
Visitation — Program  Data. 

OMB  No.;  New. 

Description:  As  required  by 
Paragraphs  303.109(a),  (b)  and  (c)  of  the 
PRWROA  Act,  States  are  directed  to 
monitor  and  evaluate  their  access  and 
visitation  progremis  using  a  set  of 
criteria  aimed  at  providing  detailed 


descriptions  of  each  funded  program.  To 
that  end,  States  will  use  collection 
techniques  available  to  the 
Administration  for  Children  and 
Families  and  the  Office  of  Child 
Support  Enforcement. 

Specifically,  paragraph  (a)  requires 
States  to  monitor  all  access  and 
visitation  programs  to  ensure  that 
services  funded  under  these  programs 
are:  (1)  authorized  under  section 
469B(a)  of  the  Act  and  (2)  efficiently 
and  effectively  provided  while 
complying  with  reporting  and 
evaluation  requirements,  as  set  forth  in 
paragraphs  303.109(b)  and  303.109(c). 
Paragraph  303.109(b)  allows  State 
programs  funded  by  section  469B  of  the 
act  to  be  evaluated  using  data  gathered 
to  measure  the  effectiveness  of  program 
operations.  States  also  are  required  to 
assist  in  the  evaluation  of  programs 
deemed  significant  or  promising  by  the 
Department,  as  directed  by  program 
memorandum.  Paragraph  303-109(c) 
requires  that  States  provide  a  detailed 
description  of  each  funded  program  by 
including  such  information  as:  service 
providers  and  administrators,  service 
area,  population  serviced,  program 
goals,  application  or  referral  process, 
referral  agencies,  nature  of  the  program, 
activities  provided,  and  length  and 
features  of  a  "completed"  program. 
Other  required  information  from  the 
program  also  includes:  number  of 
applicants  or  referrals  for  each  program. 

Annual  Burden  Estimates 


the  number  of  progremi  participants  in 
the  aggregate  and  by  eligible  activity, 
and  the  total  number  of  graduates  in  the 
aggregate  and  by  eligible  activities  (e.g., 
mediation,  education,  etc.). 

This  information  is  proposed  in  order 
to  assess:  (1)  the  demand  for  the 
program  and  effectiveness  of  outreach 
and  ability  of  the  program  to  meet 
demand,  (2)  the  service  population 
served  and  scope  and  size  of  the 
program,  and  (3)  whether  such 
recipients  are  completing  standard 
program  requirements.  States  would  be 
required  to  report  this  information 
annually,  collected  at  a  date  and  in  a 
form  as  the  Secretary  may  prescribe  in 
program  instructions  from  time  to  time. 

The  Office  of  Child  Support 
Enforcement  will  use  information 
gathered  from  the  data  collection 
instrument  to  report  on  the  programs  to 
the  Congress  in  its  annual  report.  States 
may  use  this  information  to  assess 
demand  for  any  utilization  of  their 
programs  when  considering  funding 
options  and  make  appropriate  program 
changes  from  year  to  year.  Funded 
agencies  will  use  the  information  to 
assess  effectiveness  of  project 
administration  and  design.  Public 
interest  groups  will  use  the  information 
to  keep  apprised  of  services  provided  to 
constituencies. 

Respondents:  State,  Local  or  Tribal 
Government. 


Instrument 

Numt)er  of 
respondents 

Number  of  re- 
sponses per 
respondent 

Average  txjr- 

den  hours  per 

response 

Total  burden 
hours 

Access  and  Visitation  

216 

1 

24 

5.184 

Estimated  Total  Annual  Burden 
Hours:  5,184. 

Additional  Information 

Copies  of  the  proposed  collection  may 
be  obtained  by  writing  to  the 
Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  SW, 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comment 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  to  60  days  after  publication 
of  this  docimient  in  the  Federal 
Register.  Therefore,  a  comment  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 


information  collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project.  725  17th  Street.  NW, 
Washington,  DC  20503,  Attn:  Ms.  Lori 
Schack. 

Dated:  January  29, 1999. 
Bob  Sai^gis, 

Acting  Reports  Clearance  Officer. 
[FR  Doc.  99-2638  Filed  2-3-99;  8:45  am] 
BILUNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 

Families 

[Proposed  Program  PriorttJea— ACF/ACYF/ 
RHYP  99-1] 

Runaway  and  Homeless  Youth 
Program:  Fiscal  Year  (FY)  1999; 
Proposed  Program  Priorities 

AGENCY:  Family  and  Youth  Services 
Bureau  (FYSB),  Administration  on 
Children,  Youth,  and  Families  (ACYF), 
Administration  for  Children  and 
Families  (ACF),  HHS. 
ACTION:  Notice  of  request  for  public 
comments  on  proposed  FY  1999 
Runaway  and  Homeless  Youth  (RHY) 
Program  Priorities. 
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The  Runaways  and  Homeless  Youth 
Act  requires  the  Secretary  to  publish 
annually,  for  public  comment,  a 
proposed  plan  specifying  priorities  the 
Department  will  follow  in  awarding 
grants  under  the  Act.  The  public  is 
urged  to  provide  comments  in  response 
to  this  notice.  Suggestions  and 
recommendations  will  be  taken  into 
consideration  lb  the  development  of 
final  prioritiesj 

The  notice  of  the  actual  solicitation 
for  grant  appliaations  will  be  published 
later  during  FY  1999  in  the  Federal 
Register.  No  applications  for  funding 
should  be  submitted  at  this  time. 
DATES:  Written  comments  must  be 
submitted  to  the  office  Hsted  in  the 
ADDRESSES  section  below  on  or  before 
March  22.  199^. 

ADDRESSES:  Written  comments  may  be 
mailed  or  submitted  in  electronic  form 
to:  Karen  E.  Copk,  Youth  Development 
Program  Specialist,  Family  and  Youth 
Services  Bureah.  330  C  Street  S.W., 
Washington,  DC  20447;  (202)  205-8087. 
E-mail:  Kacoolq@acf.dhhs.gov 

Introduction^  The  Family  and  Youth 
Services  Bureau  of  the  Administration 
on  Children,  Youth  and  Families  awards 
funds  to  public  and  private  agencies  to 
provide  service  s  to  youth  in  at-risk 
situations. 

The  Runawa  /  and  Homeless  Youth 
Basic  Center  Grant  Program  (BCP), 
provides  hnan^ial  assistance  to  local 
agencies  to  develop  and  strengthen 
services  to  meet  the  immediate  needs 
(e.g.,  outreach,  temporary  shelter, 
counseling,  and  aftercare  services)  of 
runaway  and  homeless  youth  and  their 
famihes. 

The  Transitional  Living  Program  for 
Older  Homelei  Youth  (TLP),  supports 
local  agencies  which  provide  long-term 
shelter  (up  to  1J8  months),  life-skill 
training  and  support  services  to 
homeless  youtli  to  assist  them  in  making 
a  smooth  transition  to  self-sufficiency 
and  to  prevent  jlong-term  dependency 
on  social  services. 

The  Street  C^treach  Program  (SOP), 
provides  streetf-based  education  and 
outreach,  counpeling  information, 
referral  servicers  and  offers  emergency 
shelter  to  younjg  people  who  have  been, 
or  who  are  at  risk  of  being,  sexually 
abused  or  explbited,  with  the  goal  of 
helping  them  Ipave  the  streets. 

Central  to  alj  FYSB  programs  and 
activities  is  a  priority  that  services  are 
delivered  through  a  comprehensive 
youth  developlnent  approach.  A 
developmental  perspective  views 
adolescence  asi  the  passage  from  the 
dependence  of  the  child  to  the 


independence 


and  self-sufficiency  of  the 


adult.  The  various  emotional. 


intellectual,  social  and  physical  changes 
during  this  passage  are  natural,  healthy 
responses  to  the  challenges  and 
opportunities  of  growing  up. 

The  tasks  of  youth  services  providers 
are  seen,  thus,  not  as  correcting  the 
problems  of  troubled  youth,  but  rather 
as  providing  for  the  successive 
developmental  needs  of  maturing 
individuals:  the  psychological  need  to 
develop  a  clear  self-identity;  the 
sociological  need  to  be  an  effective  and 
contributing  member  of  the  community; 
the  economic  need  to  prepare  for  and 
enter  into  a  career;  and  the  familial 
needs  for  sharing,  for  trusting,  for  giving 
and  receiving  love  and  commitment. 
This  developmental  approach  is 
fundamental  to  all  FYSB  programs  and 
activities. 

Financial  assistance  for  programs  and 
support  efforts  discussed  below  is 
contingent  upon  the  availability  of 
funds. 

I.  Proposed  Grant  Funding  in  FY  1999 

A.  Basic  Center 

Approximately  65  percent  of  the  Basic 
Center  grants  awarded  in  FY  1999  will 
be  non-competing  continuation  grants 
and  approximately  35  percent  will  be 
competitive  new  awards. 

Eligible  applicants  for  new  awards  are 
current  grantees  with  project  periods 
ending  in  FY  1999  and  otherwise 
eligible  applicants  who  are  not  current 
grantees.  The  applications  will  be 
reviewed  by  State,  and  awards  will  be 
made  during  the  last  quarter  of  FY  1999 
(July— September  1999).  FYSB  is 
considering  making  awards  for  five-year 
project  periods  and  encourages  public 
comments  on  this  approach. 

B.  Transitional  Living  Program 

All  FY  1999  funds  for  Transitional 
Living  Programs  will  be  awarded  in  the 
form  of  continuation  grants.  There  will 
be  a  competitive  solicitation  for  new- 
start  TLP  appUcations  in  FY  1999. 

However,  funds  for  new  start 
applications  are  expected  to  be  awarded 
if  available  in  FY  2000.  FYSB  is 
considering  making  awards  for  five-year 
project  periods  and  encourages  public 
comments  on  this  approach. 

C.  Street  Outreach  Program 

All  FY  1999  funds  for  Street  Outreach 
Programs  will  be  awarded  in  the  form  of 
continuation  grants.  FYSB  is 
considering  making  awards  for  five-year 
project  periods  and  encourages  pubUc 
comments  on  this  approach. 

D.  Training  and  Technical  Assistance 

In  FY  1999,  a  national  competition 
will  be  held  to  provide  training  and 
technical  assistance  services  to  runaway 


and  homeless  youth  service  providers. 
These  services  are  currently  provided 
via  cooperative  agreements  with  ten 
organizations  across  the  country.  FYSB 
is  considering  a  range  of  approaches  to 
meet  the  needs  of  programs  and 
encourages  public  comment. 

E.  National  Communications  System 

In  the  second  quarter  of  FY  1999, 
FYSB  expects  to  award  a  new  five-year 
grant  to  the  successful  applicant  to  run 
the  National  Communications  System  to 
provide  information,  referral  services, 
crisis  intervention  and  communication 
services  to  runaway  and  homeless  youth 
and  their  families.  Applications  for  this 
grant  were  solicited  in  the  FY  1998 
Program  Announcement  for  the 
Runaway  and  Homeless  Youth  Program. 

n.  Proposed  Contracts  in  FY  1999 

A.  National  Clearinghouse  on  Runaway 
and  Homeless  Youth 

In  FY  1997.  the  Family  and  Youth 
Services  Bureau  awarded  a  five-year 
contract  to  support  a  National 
Clearinghouse  on  Youth  and  Families 
(NCFY).  The  purpose  of  the 
Clearinghouse  is  to  disseminate 
information  to  professionals  and 
agencies  involved  in  youth  development 
efforts  and/or  the  delivery  of  direct 
services  to  runaway,  homeless  and  at- 
risk  youth.  The  Clearinghouse  collects, 
maintains  and  disseminates  reports  and 
other  materials,  identifies  areas  in 
which  new  or  additional  information  is 
needed,  and  develops  documents  and 
materials  relevant  to  FYSB's  mission 
and  the  needs  of  the  field.  It  is  expected 
that  this  contract  will  receive 
continuation  funding  in  FY  1999. 

B.  Runaway  and  Homeless  Youth 
Management  Information  System 
(RHYMIS) 

In  FY  1997,  the  Family  and  Youth 
Services  Bureau  awarded  a  three-year 
contract  for  continued  development  and 
implementation  of  the  Runaway  and 
Homeless  Youth  Management 
Information  System  (RHYMIS).  RHYMIS 
is  used  by  grantees  to  report  statistical 
information  on  client  characteristics  and 
services  provided.  It  is  expected  that 
this  contract  will  receive  continuation 
funding  in  FY  1999. 

C.  Monitoring  Support  for  FYSB 
Programs 

A  comprehensive  monitoring 
instrument  and  site  visit  protocols, 
including  a  peer-review  component,  are 
used  for  monitoring  runaway  and 
homeless  youth  programs.  In  FY  1997, 
the  Family  and  Youth  Services  Bureau 
awarded  a  three-year  contract  to  provide 
logistical  support  for  peer  review 


Federal  Register / Vol.  64.  No.  23 /Thursday,  February  4,  1999 /Notices 


5663 


monitoring.  It  is  expected  that  this 
contract  will  receive  continuation 
hinding  in  FY  1999. 

III.  Proposed  Research  and 
Demonstration  Activities  in  FY  1999 

Section  315  of  the  Act  authorizes  the 
Department  to  award  funds  to  States, 
localities,  and  private  entities  to  carry 
out  research,  demonstration,  and  service 
projects  designed  to  increase  knowledge 
concerning,  and  to  improve  services  for, 
runaway  and  homeless  youth.  These 
activities  identify  emerging  issues  and 
develop  and  test  models  which  address 
such  issues. 

Diuing  FY  1999,  the  Family  and 
Youth  Services  Bureau  will  continue  to: 

Support  the  nine  Youth  Development 
State  Collaboration  grants  which  were 
awarded  in  FY  1998  to  facilitate  the  use 
of  a  youth  development  approach  by 
States  as  they  address  the  needs  of 
adolescents  at  the  State  and  local  levels; 

Support  a  youth  development 
approach  to  the  provision  of  services, 
both  from  theoretical  and  practical 
perspectives; 

Pursue  the  development  of  youth 
development  performance  based 
indicators  and  outcome  measures  as  a 
method  of  evaluating  the  effectiveness 
of  youth  services;  and 

Collaborate  with  Federal  government 
agencies.  State  governments  and  local 
community  based  youth  services 
organizations. 

References 

(Catalog  of  Federal  Domestic  Assistance 
Number  93.623,  Runaway  and  Homeless 
Youth  Program;  Number  93.550,  Transitional 
Living  Program  for  Homeless  Youth;  and 
Number  93.623,  Training  and  Technical 
Assistance  Grants) 

Dated;  January  25, 1999. 
Patricia  Montoya, 

Commissioner,  Administration  on  Children, 
Youth  and  Families. 
IFR  Doc.  99-2612  Filed  2-3-99;  8:45  am) 

BILUNG  CODE  4184-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Medical  Child  Support  Working  Group 

agency:  Administration  for  Children 
and  Families,  DHHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  given  of  the  first  meeting  of  the 
Medical  Child  Support  Working  Group 


(MCSWG).  The  agenda  for  this  first 
meeting  includes  swearing-in  and 
orientation  of  members,  program 
briefings,  discussions,  and  business 
related  to  the  operation  of  the  MCSWG. 
DATES  AND  TIME:  March  3,  1999,  3:00 
PM— 6:00  PM,  the  Opening  and 
Swearing-in  Ceremony;  March  4,  9:00 
AM— 3:00  PM,  and  March  5, 1999,  9:00 
AM — Noon,  for  introductions  and 
orientation  for  this  new  work  group, 
program  briefings,  discussions,  and 
business  related  to  the  operation  of  the 
MCSWG. 

PLACE:  Snow  Room,  room  5051,  fifth 
floor,  Wilbur  Cohen  Bldg.,  300 
Independence  Ave.,  SW,  Washington, 
DC  for  3/3/99;  room  800,  eighth  floor, 
Hubert  H.  Humphrey  Bldg.,  200 
Independence  Ave,  SW,  Washington, 
DC,  for  3/4/99  and  3/5/99. 
PURPOSE:  The  purpose  of  this  first  of 
several  meetings  of  the  MCSWG  will  be 
orientation  of  members  regarding  their 
roles  and  duties,  program  briefings,  and 
initial  discussion  of  key  issues.  In 
addition,  the  members  will  discuss 
business  related  to  the  operation  of  the 
MCSWG. 

SUPPLEMENTARY  INFORMATION:  The 
MCSWG  was  authorized  under  section 
401  of  the  Child  Support  Performance 
and  Incentive  Act  of  1998  (PL  105-200). 

The  purpose  of  the  MCSWG  is  to 
identify  the  impediments  to  the 
effective  enforcement  of  medical 
support  by  State  Child  Support 
Enforcement  agencies.  The  membership 
of  the  MCSWG  was  jointly  appointed  by 
the  Secretaries  of  the  Department  of 
Labor  (DOL)  and  the  Department  of 
Health  and  Human  Services  (DHHS). 
The  membership  includes 
representatives  of:  (1)  DOL;  (2)  DHHS; 
(3)  State  Child  Support  Enforcement 
Directors;  (4)  State  Medicaid  Directors; 
(5)  employers,  including  owners  of 
small  businesses,  and  their  trade  and 
industry  representatives  and  certified 
human  resource  and  payroll 
professionals;  (6)  plan  administrators 
and  plan  sponsors  of  group  health  plans 
(as  defined  in  section  607(1)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (29  U.S.C.  1167(1));  (7) 
children  potentially  eligible  for  medical 
support,  such  as  child  advocacy 
organizations;  (8)  State  medical  child 
support  organizations;  and  (9) 
organizations  representing  State  child 
support  programs. 

The  MCSWG  is  to  submit  to  the 
Secretaries  of  DOL  and  DHHS  a  report 
containing  recommendations  for 
appropriate  measures  to  address  the 
impediments  identified  by  the  MCSWG, 
including:  (1)  recommendations  based 
upon  assessments  of  the  form  and 


content  of  the  National  Medical  Support 
Notice,  as  issued  under  interim 
regulations;  (2)  appropriate  measures 
that  establish  the  priority  of 
withholding  of  child  support 
obligations,  medical  support 
obligations,  arrearages  in  such 
obligations,  and  in  the  case  of  a  medical 
support  obligation,  the  employee's 
portion  of  any  health  care  coverage 
premium,  by  such  State  agencies  in  fight 
of  the  restrictions  on  garnishment 
provided  under  title  III  of  the  Consumer 
Credit  Protection  Act  (15  U.S.C.  1671- 
1677;  (3)  appropriate  procedures  for 
coordinating  the  provision, 
enforcement,  and  transition  of  health 
care  coverage  under  the  State  programs 
for  child  support,  Medicaid  and  the 
Child  Health  Insurance  Program  (CHIP); 
(4)  appropriate  measures  to  improve  the 
availability  of  alternate  types  of  medical 
support  that  are  aside  from  health  care 
coverage  offered  through  the 
noncustodial  parent's  employer, 
including  measures  that  establish  a 
noncustodial  parent's  responsibility  to 
share  the  cost  of  premiums,  co- 
payments,  deductibles,  or  payments  for 
service  not  covered  under  a  child's 
existing  health  coverage;  (5) 
recommendations  as  to  whether 
reasonable  cost  should  remain  a 
consideration  under  section  452(f)  of  the 
Social  Security  Act;  and  (6)  appropriate 
measures  for  eliminating  any  other 
impediments  to  the  effective 
enforcement  of  medical  support  orders 
that  the  MCSWG  deems  necessary. 

Public  Participation 

The  meeting  is  open  to  the  public 
with  attendance  limited  by  the 
availability  of  space  on  a  first  come,  first 
served  basis.  Over  the  course  of  the 
MCSWG's  tenure,  future  meetings  will 
be  dedicated  to  public  input.  Members 
of  the  public  who  wish  to  present  oral 
statements  should  contact  Samara 
Weinstein  by  telephone,  fax  machine,  or 
mail  as  shown  below  and  as  soon  as 
possible,  at  least  four  days  before  the 
meeting.  The  Chair  of  the  MCSWG  will 
reserve  time  for  presentations  by 
persons  requesting  to  speak.  Oral 
statements  will  be  limited  to  five 
minutes.  The  order  of  persons  wanting 
to  make  a  statement  will  be  assigned  in 
the  order  in  which  the  requests  are 
received.  Individuals  unable  to  make 
oral  presentations  can  mail  or  fax  their 
written  comments  to  the  MCSWG  staff 
office  at  least  five  business  days  before 
the  meeting  for  distribution  to  the 
MCSWG  membership  and  inclusion  in 
the  public  record.  Persons  needing 
special  assistance,  such  as  sign  language 
interpretation  or  other  special 
accommodations,  should  contact 
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MCSWG  staff  4t  the  address  below  as 

soon  as  possib 

FOR  FURTHER 

Samara  VVeins(ein 

Medical  Child 

Office  of  Chi 

Fourth  Floor 

Promenade 

telephone  202+401-6953 

202^01-5559 

sweinstein@ac 


e. 
ir^ORMATION  co^n■ACT:  Ms. 
Executive  Director, 
Support  Working  Group, 
Support  Enforcement, 
370  L'Enfant 
Washington,  DC  20447; 
fax  number 


Eist, 


email 


".dhhs.gov 


Dated:  Januar>  ; 
David  Gray  Ro« , 

Commissioner.  C  ffi 

Enforcement. 

(FR  Doc.  99-266|l  Filed  2-3-99;  8:45  ami 

BILUNG  CODE  4184  Ol-M 


28,  1999. 
'ice  of  Child  Support 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99r4-0123] 

Agency  Inforrnation  Collection 
Activities:  Proposed  Collection; 
Connment  Request;  Food  Labeling; 
Notification  Procedures  for  Statements 
on  Dietary  Supplements 

agency:  Food  md  Drug  Administration, 

HHS. 

action:  Notice 


summary:  The  iFood  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  bj  the  agency.  Under  the 
Paperwork  Requction  Act  of  1995  (the 


PRA),  Federal 
publish  notice 


jgencies  are  required  to 
in  the  Federal  Register 

concerning  ea(  h  proposed  collection  of 
information,  ii  eluding  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  commeit  in  response  to  the 
notice.  This  nc  tice  solicits  comments  on 
the  regulation  'equiring  manufacturers, 
packers,  and  d  istributors  of  dietary 
supplements  to  notify  FDA  that  they  are 
marketing  a  di  stary  supplement  product 
that  bears  on  il  s  label  or  in  its  labeling 


a  statement  provided  for  in  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  April  5, 
1999. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  All  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on;  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  wrill  have  practical  utility; 
(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 


the  methodology  and  assumptions  used; 
(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Food  Labeling;  Notification  Procedures 
for  Statements  on  Dietary 
Supplements— 21  CFR  101.93  (OMB 
Control  Number  0910-0331— Extension) 

Description:  Section  403(r)(6)  of  the 
act  (21  U.S.C.  343(r)(6))  requires  that  the 
agency  be  notified  by  manufacturers, 
packers,  and  distributors  of  dietary 
supplements  that  they  are  marketing  a 
dietary  supplement  product  that  bears 
on  its  label  or  in  its  labeling  a  statement 
provided  for  in  section  403(r)(6)  of  the 
act.  Section  403(r)(6)  of  the  act  requires 
that  the  agency  be  notified,  with  a 
submission  about  such  statements,  no 
later  than  30  days  after  the  first 
marketing  of  the  dietary  supplement. 
Information  that  is  required  in  the 
submission  includes:  (1)  The  name  and 
address  of  the  manufacturer,  packer,  or 
distributor  of  the  dietary  supplement 
product;  (2)  the  text  of  die  statement 
that  is  being  made;  (3)  the  name  of  the 
dietary  ingredient  or  supplement  that  is 
the  subject  of  the  statement;  (4)  the 
name  of  the  dietary  supplement 
(including  the  brand  name);  and  (5)  a 
signature  of  a  responsible  individual 
who  can  certify  the  accuracy  of  the 
information  presented. 

The  agency  established  §  101.93  (21 
CFR  101.93)  as  the  procedural 
regulation  for  this  program.  Section 
101.93  provides  details  of  the 
procedures  associated  with  the 
submission  and  identifies  the 
information  that  must  be  included  in 
order  to  meet  the  requirements  of 
section  403  of  the  act. 

Description  of  Respondents: 
Businesses  or  other  for-profit 
organizations. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden' 


21  CFR  Section 


No.  of 
Respondents 


Annual 

Frequency  per 

Response 


Total  Annual 
Responses 


Hours  per 
Response 


Total  Hours 


101.93 


700 


1 


700 


0.5  to  1 


350  to 
700 


'  There  are  no 


capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  agency 
minimal  burden 


lelieves  that  there  will  be 
on  the  industry  to 


generate  information  to  meet  the 
requirements  of  section  403  of  the  act  in 


submitting  information  regarding 
section  403(r)(6)  of  the  act  statements  on 
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labels  or  labeling  of  dietary 
supplements.  The  agency  is  requesting 
only  information  that  is  immediately 
available  to  the  manufacturer,  packer,  or 
distributor  of  the  dietary  supplement 
that  bears  such  a  statement  on  its  label 
or  in  its  labeling.  This  estimate  is  based 
on  the  average  number  of  notiBcation 
submissions  received  by  the  agency  in 
the  last  3  years. 

Dated:  January  29, 1999. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
[FR  Doc.  99-2688  Filed  2-3-99;  8:45  am] 

BILUNQ  CODE  41 60-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  g7N-0022] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Hearing  Aid  Devices: 
Professional  and  Patient  Package 
Labeling  and  Conditions  for  Sale 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Hearing  Aid  Devices:  Professional  and 
Patient  Package  Labeling  and 
Conditions  for  Sale"  has  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  26, 1998  (63 
FR  57127),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0171.  The 
approval  expires  on  December  31, 1999. 
Copies  of  this  document  are  available  on 
the  Internet  at  "http://www.fda.gov/ 
ohrms/dockets". 


Dated:  January  27, 1999. 
WUliam  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  99-2685  Filed  2-3-99;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-R-0266] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicaid 
Disproportionate  Share  Hospital 
Payments — Institutions  for  Mental 
Disease;  Form  No.:  HCFA-R-0266 
(OMB#  0938-0746);  t/se.This  PRA 
package  announces  the  Federal  share  of 
disproportionate  share  hospital  (DSH) 
allotments  for  Federal  fiscal  years 
(FFYs)  1998  through  2002.  It  also 
describes  the  methodology  for 
calculating  the  Federal  share  DSH 
allotments  for  FFY  2003  and  thereafter, 
and  announces  the  FFY  1998  and  FFY 
1999  limitations  on  aggregate  DSH 
payments  States  may  make  to 
institutions  for  mental  disease  (IMD) 
and  other  mental  health  facilities.; 
Frequency:  Annually;  Affected  Public: 
State,  Local,  or  Tribal  Government; 
Number  of  Respondents:  54;  Total 
Annual  Responses:  54;  Total  Annual 
Hours:  2,160. 


To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/ prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Louis  Blank,  Room  N2-14- 
26,  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  January  22, 1999. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
(FR  Doc.  99-2650  Filed  2-3-99;  8:45  am) 

BILUNQ  COOe  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier:  HCFA-R-257  & 
HCFA-R-711 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
\4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
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technology  to 
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(1)  Type  of 
Request: 
approved 

Title  of  In f( 
Medicare+Ch<  i 
to  original 

Form  Nos 
0938-0741): 

Use:  The 
is  to  receive 
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from  a  Med 
return  to  origi 
Medicare.  The 
new  form  is  tc 
disenrollment, 
reporting; 

Frequency: 

Affected 
Households 
Not-for-profit 
Government; 

Number  Oj 

Total  Annual 

Total  Annu 

(2)  Type  of 
Request:  Extepsi 
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Title  of  In  ft 
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HSQ-108F 
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Regulations  ir 
431.630,466. 
466.78; 
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Control  Peer 
program  whii 
Standards  Re\ 
program  and 
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FROs,  provi 
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formation  Collection 
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ice  DisenroUment  Form 
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ICFA-^R-257  {OMB# 


primary  purpose  of  the  form 
process  the 
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for  analysis  and 
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ion  of 
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42  CFR  412.44,  412.46. 
1,466.73,  466.74,  and 
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HCFA-R-71  (OMB#  0938- 

pilrpose  of  this  collection  is 
I  tilization  and  Quality 
I  eview  Organization  (PRO) 
replaces  the  Professional 
iew  Organization  (PSRO) 
Streamlines  peer  review 
rule  outlines  the  review 
performed  by  the  PRO 
relationships  among 
practitioners, 
iscal  intermediaries,  and 


ici 


hi 


tie  : 
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earners; 

Frequency;  pther,  as  needed; 

Affected  Pv  blic:  Business  or  other  for- 
profit; 

Number  ofttespondents:  6,471; 

Total  Annual  Responses:  6,418; 

Total  Annual  Hours:  46.834. 

To  request  i  :opies  of  the  proposed 
paperwork  co  lections  referenced  above. 
E-mail  yoiu-  n  quest,  including  your 
address,  to  Pc  perwork@hcfa.gov,  or  call 
the  Reports  C  earance  Office  on  (410) 
786-1326.  Wi  itten  comments  and 
recommendat  ions  for  the  proposed 
information  collections  should  be'  sent 
within  30  da\  s  of  this  notice  directly  to 
the  OMB  DeSi  Officer  designated  at  the 
following  adc  ress:  OMB  Human 
Resources  am  1  Housing  Branch, 


Attention:  Allison  Eydt.  New  Executive 
Office  Building,  Room  10235. 
Washington,  D.C.  20503. 

Dated:  January  13,  1999. 
lohn  P.  Burke  m, 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services.  Security  and 
Standards  Croup.  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  99-2646  Filed  2-3-99;  8:45  am] 

BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-1500] 

Emergency  Clearance:  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB) 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collections  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  prior  to  the 
expiration  of  the  normal  time  limits 
under  OMB's  regulations  at  5  C.F.R., 
Part  1320.  The  HCFA-1500  is  used  to 
determine  proper  payment  for  certain 
Medicare  services  rendered  to  Medicare 
beneficiaries.  Without  this  information, 
HCFA  would  not  be  able  to  obtain  the 


information  necessary  to  reimburse 
providers.  The  Agency  cannot 
reasonably  comply  with  the  normal 
clecirance  procedures  because  public 
harm  is  likely  to  result  due  to  the 
possibility  of  providers  not  rendering 
services  to  Medicare  beneficiaries  due  to 
the  possibility  of  non-payment. 

HCFA  is  requesting  OMB  review  and 
approval  of  this  collection  within  eleven 
working  days,  with  a  180-day  approval 
period.  Written  comments  and 
recommendations  will  be  accepted  from 
the  public  if  received  by  the  individuals 
designated  below  within  ten  working 
days.  During  this  180-day  period,  we 
will  publish  a  separate  Federal  Register 
notice  announcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  comment  period  on  these 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection; 

Title  of  Information  Collection: 
Medicare/Medicaid  Health  Insurance 
Common  Claim  Form  and  Instructions, 
and  Supporting  Regulations  in  42  CFR 
414.40,  424.32  and  424.44; 

Form  No.:  HCFA-1500  (OMB#  0938- 
0008); 

Use:  This  form  and  instructions  are 
standardized  for  use  in  the  Medicare/ 
Medicaid  programs  to  apply  for 
reimbursement  for  covered  services. 
HCFA  does  not  require  exclusive  use  of 
this  form  for  Medicaid.  42  CFR  414.40, 
424.32  and  424.44  are  regulations 
underlying  the  use  of  the  form  HCFA- 
1500  and  the  information  captured  on 
the  form  HCFA-1500,  including  the  use 
of  diagnostic  and  procedural  coding 
systems.  HCFA  solicits  comments  on 
any  and  all  aspects  of  the  HCFA-1500, 
and  the  use  of  diagnostic  and 
procedural  coding  systems:  HCFA 
currently  uses  the  most  current  version 
of  the  International  Code  of  Diagnosis- 
Volume  9  and  Common  Procedural 
Terminology/HCFA  Common  Procedure 
Coding  System; 

Frequency:  On  occasion; 

Affected  Public:  Business  or  other  for- 
profit,  Not-for-profit  institutions,  and 
State,  Local  or  Tribal  Government; 

Number  of  Respondents:  695,168,330; 

Total  Annual  Responses:  695,168,330; 

Total  Annual  Hours:  44,100,662. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  to  Paperwork@hcfa.gov,  or  call 
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the  Reports  Clearance  Office  on  (410) 
786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 
information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designees 
referenced  belowr,  within  ten  working 
days: 

Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Security  and  Standards  Group, 
Division  of  HCFA  Enterprise 
Standards,  Attention:  Louis  Blank, 
Room  N2-14-26,  7500  Security 
Boulevard,  Baltimore,  Maryland 
21244-1850  and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Fax  Number:  (202)  395-6974 
or  (202)  395-5167,  Attn:  Allison 
Herron  Eydt,  HCFA  Desk  Officer. 

Dated:  January  22, 1999. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
IFR  Doc.  99-2649  Filed  2-3-99;  8:45  am) 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-0001-N] 

Medicare  Program;  Year  2000 
Readiness  Letter 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice. 

The  Health  Care  Financing 
Administration  (HCFA)  recently  mailed 
the  following  letter  to  over  a  million  of 
its  health  care  partners  and  provider 
related  associations  regarding  the  Y2K 
issue.  The  message  is  that  HCFA  will  be 
ready  to  process  and  pay  all  acceptable 
claims  by  January  1,  2000  and  that 
providers  must  take  steps  to  ensure  their 
own  readiness  in  order  to  be  paid 
promptly.  Further,  the  Y2K  problem  has 
implications  for  patient  care.  Providers 
should  take  steps  to  assure  that 
beneficiaries  receive  the  same  quality  of 
care  that  is  provided  to  them  today.  The 
letter  includes  a  checklist  that  providers 
can  use  as  a  tool  to  assess  their  Y2K 
readiness. 


Medicare  providers  were  to  begin 
submitting  claims  with  8-digit  date 
formats  no  later  than  January  1, 1999. 
However,  it  was  recognized  that  many 
providers  needed  additional  time  to 
modify  and  test  their  own  billing 
systems  and,  therefore,  claims  without 
8-digit  date  formats  would  continue  to 
be  accepted  until  further  notice  by 
HCFA.  On  January  13, 1999,  we  notified 
Medicare  contractors  that,  begirming 
April  5, 1999,  claims  will  be  returned  to 
providers  if  they  are  not  submitted  in 
the  Y2K  format.  To  assist  providers  with 
Y2K  readiness  efforts.  Medicare 
contractors  offer  free  or  minimal  cost 
Y2K  compliant  billing  software. 
Changing  formats  and  using 
appropriately  modified  billing  software 
are  just  two  of  the  important  steps  that 
providers  must  take  to  assure  that  they 
are  ready  for  the  Year  2000. 

The  letter  to  health  care  partners  is 
part  of  an  extensive  outreach  effort 
being  conducted  by  HCFA  to  promote 
Y2K  self-assessment  and  readiness 
among  all  providers  engaged  in 
delivering  health  care  services  to 
beneficiaries  of  Medicare,  Medicaid  and 
the  Children's  Health  Insurance 
Programs.  HCFA  has  assumed  a  lead 
role  in  addressing  Y2K  readiness  in  the 
health  care  sector  and  holds  regular 
meetings  and  discussions  with  a  variety 
of  industry  groups.  HCFA  has  strongly 
encouraged  health  care  industry 
associations  to  accelerate  efforts  to 
assess  the  readiness  of  their  provider 
members  and  to  foster  remediation 
initiatives. 

In  addition  to  this  letter  to  providers 
and  the  resource  information  on  its  web 
site,  www.hcfa.gov,  HCFA  has 
established  a  Y2K  Speakers  Bureau  and 
is  prepared  to  make  speakers  available 
to  health  care  provider  organizations 
that  wish  more  detailed  information 
about  Y2K  readiness  and  the 
implications  of  the  millennium  change 
for  the  industry. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Broseker  410-786-1950  or  Anita  Shalit 
202-690-7179. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program)  ^ 

Dated:  January  28,  1999. 
Nancy-Ann  Min  DeParle, 
Administrator,  Health  Care  Financing 
Administration. 
January  12, 1999. 
Dear  Health  Care  Partner: 

You  have  probably  heard  about  the  Year 
2000  computer  problem,  or  the  "Y2K  bug." 


As  a  health  care  practitioner  or  institution, 
you  need  to  be  aware  of  how  Y2K  affects  you 
and  your  patients.  We  all  must  do  our  part 
so  that  Medicare  and  Medicaid  beneficiaries 
continue  to  receive  high  quality  care,  and 
you  or  your  institution  continue  to  be  paid 
accurately  and  promptly. 

The  Year  2000  problem  appears  simple  on 
the  surface.  Many  computers  and  devices  use 
only  six  digits  to  record  dates.  They  may  read 
Ol-Ol-OO  as  January  1, 1900,  rather  than 
January  1,  2000.  Patient  care  services, 
systems,  and  devices  that  rely  on  dates,  the 
age  of  the  patient,  and  other  calculations 
could  be  severely  affected  if  corrections  are 
not  made  in  time. 

Every  business  and  organization  that  relies 
on  computer  systems  or  devices  must  address 
Y2K.  For  all  of  us  in  the  health  care  industry, 
it  is  a  patient  care  issue  as  well  as  a  business 
and  technical  problem.  As  Administrator  of 
the  Health  Care  Financing  Administration 
(HCFA).  I  need  to  make  sure  you  are  aware 
of  some  key  points: 

►  HCFA  will  be  ready  to  process 
acceptable  claims.  We  have  made  substantial 
progress  in  correcting  our  own  systems  in 
recent  months  and,  despite  earlier  concerns, 
we  will  be  ready  on  time.  We  are  confident 
that  all  Medicare  claims  processes  will  be 
ready  and  able  to  function  come  January  1 , 
2000,  so  that  you  can  be  paid  promptly. 

►  You  must  also  be  ready  if  you  wish  to 
be  paid  promptly.  We  can  process  your 
claims  only  if  your  systems  are  also  able  to 
function  in  the  Year  2000.  It  is  URGENT  that 
you  act  NOW  so  your  systems  will  be  ready. 
Otherwise,  you  may  not  be  able  to  receive 
prompt  payment  from  Medicare,  Medicaid, 
and  virtually  any  other  payer. 

►  Your  entire  practice  and  facility  must 
be  ready.  The  Y2K  problem  could  impact 
quality  of  care  and  patient  safety.  Patient 
management  systems,  clinical  information 
systems,  defibrillators  and  infusion  pumps 
and  other  medical  devices,  even  elevators 
and  security  systems  all  must  be  ready. 

We  want  to  help  you  prepare  for  the  Year 
2000.  Enclosed  is  a  "Sample  Provider  Y2K 
Readiness  Checklist"  which  you  can  use  to 
assess  what  you  need  to  do.  You  can  find 
additional  useful  information  at  our 
www.hcfa.gov/Y2K  web  site.  Information  on 
medical  devices  is  available  on  the  Food  and 
Drug  Administration's  www.fda.gov/cdrh/ 
yr2000/year2000.html  web  site. 

We  are  confident  that  HCFA  will  be  ready, 
but  we  are  also  making  contingency  plans  so 
we  can  continue  operations  if  unexpected 
problems  occur.  For  those  of  you  that  rely  on 
computer  systems,  we  believe  the  greatest 
risk  is  that  your  systems  will  not  be  able  to 
bill  for  services. 

You  need  to  make  sure  you  will  be  ready 
for  the  Year  2000.  And,  like  us,  you  need  to 
make  contingency  plans  for  your  critical 
operations.  These  should  focus  especially  on 
assuring  safety  for  your  patients  who  are 
reliant  on  equipment  and  devices  containing 
embedded  chips.  In  addition,  you  need  to 
assure  your  ability  to  generate  bills  and 
manage  accounts  receivables,  and  assure 
essential  services  and  supplies  are 
mai';tained.  Your  patients  and  your  business 
may  (:Iepend  on  this. 
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to  decide  whether  you  should  invest  in  an 
upgrade  or  replacement. 

Update  or  replace  systems,  software 
programs,  and  devices  you  decide  are  critical 
for  your  business  continuity. 

Test  your  existing  and  newly  purchased 
systems  and  software.  Do  not  assume  that  a 
system  or  a  program  is  Y2K  ready  just 
because  someone  said  it  is.  Test  to  make  sure. 
During  this  process,  keep  track  of  your  test 
plans  and  outputs  in  case  a  problem  surfaces 
later.  If  you  are  not  already  using  compliant 
electronic  claim  formats,  consider  testing 
your  electronic  data  interchanges  (EDI)  with 
one  or  more  of  your  piayers,  including 
Medicare.  This  will  ensure  that  your  payer 
can  accept  your  EDI  transactions,  especially 
claims.  Medicare  can  now  accept  claims  with 
eight  digit  date  formats. 

Enclosure 

Sample  Provider  Y2K  Readiness  Checklist 


Develop  business  contingency  (continuity) 
plans  in  the  event  something  goes  wrong. 
Focus  on  the  things  that  would  be  most 
problematic  for  you  and  your  patients. 

The  enclosed  checklist  may  also  be 
helpful.  It  is  only  meant  to  be  a  guide  and 
should  not  be  considered  all-inclusive. 

Medicare  beneHciaries  are  counting  on  all 
of  us  to  meet  the  Year  2000  challenge.  We 
will  be  ready.  Now  you  need  to  do  your  part 
to  be  sure  that  you  will  continue  to  be  paid 
as  beneficiaries  are  assured  that  they  will 
continue  to  receive  the  health  care  they  have 
come  to  depend  on. 

Sincerely, 
Nancy-Ann  Min  DeParle 
Enclosure 


This  checklist  is  intended  as  a  supplemental  guide  in  helping  you  determine  your  Y2K  readiness.  Consider  using 
other  diagnostic  and  reference  tools  you  have  obtained   for  this  venture.  The  purp>ose  of  this  checklist  is  to  aid 
ning  your  Y2K  readiness.  This  information  is  not  intended  to  be  all  inclusive.  The  Health  Care  Financing  Administration 
any  responsibility  for  your  Y2K  compliance. 


Item 


Not  Y2K  ready 


Bank  debit/creqit  card  expiration  dates. 

Banking  interface. 

Building  access  cards. 

Claim  forms  art!  other  forms. 

Ckx:ks. 

Computer  hardware  (list). 

Computer  software  (list). 

Custom  appllcaftions  (list). 

Diagnostic  equ^ment  (list). 

Elevators. 

Fire  alarm. 

Insurance/pharmacy  coverage  dates. 

Membership  cards. 

Medical  Devices  (list). 

Monitoring  equ^xnent  (list). 

Smoke  alarm. 

Telephone  system. 

Spreadsheets. 

Treatment  equipment  (list). 

Safety  vaults. 


(FR  Doc.  99-2d32  Filed  2-3-99;  8:45  am] 

BILUNO  CODE  4110-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Ac  t  of  1995  concerning 
opportunity  jor  public  comment  on 
proposed  col  ections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Adn  inistration  will  publish 


periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  Invited  on 

(a)  whether  the  proposed  collections 
of  information  are  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 


respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  Feasibility  Study  To 
Evaluate  the  Positive  Activities 
Campaign  (PAC) 

(OMB  No.  0930-0188.  Revision)  The 
Center  for  Substance  Abuse  Prevention 
is  conducting  a  feasibility  study  of  the 
Positive  Activities  Campaign  (PAC),  an 
initiative  aimed  at  the  general  public  to 
encourage  adults  to  become  more 
involved  in  positive,  skill-building 
activities  with  youth.  The  ultimate  goal 
of  the  initiative  is  to  reduce  substance 
abuse  among  young  people. 

To  determine  the  likely  effectiveness 
of  the  campaign,  CSAP's  feasibility 
study  consists  of  a  process  evaluation 
and  an  outcomes  evaluation.  The 
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evaluation  is  assessing  change  in 
communities  exposed  to  PAC.  including 
change  in  adults'  involvement  with 
youth.  Two  treatment  and  two 
comparison  communities  have  been 
selected  for  study.  Data  for  the  process 
evaluation  are  primarily  from  on-site 
interviews  with  key  personnel  in  local 
youth-serving  organizations  (e.g.  Boy 


Scouts,  Boys  and  Girls  Clubs);  data  for 
the  outcomes  evaluation  are  from 
baseline  and  6-month  followup 
telephone  surveys  of  adults. 

Tnis  revision  to  the  currently 
approved  information  collection 
activities  involves:  (1)  a  third,  12-month 
followup  telephone  interview  with  the 
random  sample  of  adults;  and  (2) 


because  PAC  is  being  expanded  to  serve 
civic  membership  organizations  (e.g., 
Rotary  Clubs,  Lions  Clubs,  Kiwanis) 
application  of  the  process  evaluation 
activities  with  these  groups,  plus  three 
telephone  interviews  with  random 
samples  of  members  of  the  civic 
organizations. 


Number  of  re- 
spondents 

Responses/re- 
spondent 

Burden/re- 
sponse 

Total  burden 
hrs. 

Currently  aooroved 

1.350 

Additional  telephone  interview 

Interviews  with  local-level  staff  for  orocess  evaluation  

1.760 
140 

1,760 

1 
2 
3 

0.14 
1.5 
.14 

246 
420 

Telephone  interviews  with  members  of  civic  organizations 

739 

New  Total  

2,755 

Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  January  29, 1999. 
Richard  Kopanda, 
Executive  Officer,  SAMHSA. 
{FR  Doc.  99-2662  Filed  2-3-99;  8:45  ami 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

pocket  No.  FR-4441-N-08] 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Office  of  the  Assistant 
Secretary  for  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  March  8, 
1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 


date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-1305.  This  is  not  a 
toll-fi«e  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  nimiber,  if  apphcable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 


number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35.  as 
amended. 

Dated:  January  28, 1999. 
David  S.  Cristy. 

Director,  IRM  Policy  and  Management 
Division. 

Title  of  Proposal:  Survey  of  Low- 
Income  Housing  Tax  Credit  (LIHTC) 
Developers  and  Owners. 

Office:  Policy  and  Development  and 
Research. 

OMB  Approval  Number:  2528-xxxx. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Survey  is  to  better  understand:  types 
and  characteristics  of  LIHTC 
developers/owners;  factors  important  to 
developing  affordable  housing,  post 
development  performance  and  longer 
term  plans  for  continued  low-income 
use. 

Form  Number:  None. 

Respondents:  Business  or  Other  For- 
Profit  and  Not-for-Profit  Institutions. 

Frequency  of  Submission:  One-Time 
Submission. 

Reporting  Burden: 


Number  of  Re- 
spondents 


Frequency  of  re- 
sponse 


Hours  per 
response 


Burden 
hours 


800 


.53 


427 
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Estimated  Burden  Hours:  427. 
Collection. 

Jordan.  HUD,  (202) 
F.  Lackey,  Jr.,  0MB, 


Sta:y 


Jos(  iph 


Total 

Status:  New 

Contact: 
708-0426; 
(202) 395-73lfc 

Dated:  Januar ' 

[FR  Doc.  99-26f  7 
BILUNQ  CODE  421(  -01-M 


28.  1999. 
Filed  2-3-99;  8:45  am) 


DEPARTMEN  '  OF  HOUSING  AND 
URBAN  DEVQLOPMENT 

[Docket  No.  FR+4441-N-09] 

Submission  for  OMB  Review: 
Comment  Request 


AGENCY:  Offic 
Secretary  for 
action:  Notice 


of  the  Assistant 
Administration  HUD. 


end 


summary:  The 
collection  requ 
has  been  subn 
Management 
review,  as  reqti 
Reduction  Ad . 
soliciting  pub 
subject  propo^ 
dates:  Commfnts 
1999. 


ADDRESSES:  Interested 
invited  to 
this  proposal, 
received  with 
date  of  this 
refer  to  the  pni 


in 


,N(t 


Application  ... 
Ouarterly/Seme4ter 
Final  Report  . 
Recordkeeping 


proposed  information 
irement  described  below 
itted  to  the  Office  of 
Budget  (OMB)  for 
ired  by  the  Paperwork 
The  Department  is 
ic  comments  on  the 
1. 

due  date:  March  8, 


persons  are 
subinit  comments  regarding 
Comments  must  be 
thirty  (30)  days  from  the 
ice.  Comments  should 
posal  by  name  and/or 


OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-1305.  This  is  not  a 
toU-fi^e  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 


response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  January  28, 1999. 
David  S.  Cristy, 

Director,  IRM  Policy  and  Management 
Divsion. 

Title  of  Proposal:  Community 
Development  Work  Study  Program. 

Office:  Policy  Development  and 
Research. 

OMB  Approval  Number:  2528-0175. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
data  is  essential  to  help  assure  that  the 
grantee  institutions  monitor  and  guide 
funded  students  and  their  work 
placement  agencies.  The  information 
will  be  used  to  make  sure  that  students 
progress  academically  and  develop  their 
professional  career  potential  in 
community  development  or  a  related 
field. 

form  Number:  None. 

Respondents:  Not-For-Profit 
Institutions  and  State,  Local,  or  Tribal 
Government. 

Frequency  of  Submission:  Monthly. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden  hours 


60 
30 
30 
30 


40 
6 
8 
5 


2,400 
180 
240 
150 


Total  Estimhted 
Status/ Extens 
Contoct:  Jane 
708-1537; Jos  jph 
(202) 395-7316. 

Dated:  )anuar  y 
IFR  Doc.  99-26118 

BtLUNG  CODE  421  M>1-M 


Burden  Hours:  2,970. 

ion. 

Karadbil,  HUD,  (202h 
F.  Lackey,  Jr.,  OMB, 

28, 1999. 
Filed  2-3-99;  8:45  am) 


DEPARTMENfr  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FFV-4441-N-10] 

Submission  for  OMB  Review: 
Comment  Request 

C3 


agency:  Offi 
Secretary  for 
action:  Notici! 


of  the  Assistant 
administration  HUD. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  March  8, 
1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-1305.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
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number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
(10)  the  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 


proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C.  35.  as 
amended. 

Dated:  January  28, 1999. 
David  S.  Cristy, 

Director,  IRM  Policy  and  Management 
Division. 

Title  of  Proposal:  Contract  for 
Development  A/E  Services  and  Contract 
for  CIAP  A/E  Services. 

Office:  Public  and  Indian  Housing. 

OMB  Approval  Number:  2577-0015. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 


Public  Housing  Agencies  and  Indian 
Housing  Authorities  (PHA/IHA)  use 
Forms  HUD-51915  and  HUD-51915-A 
to  contract  for  professional  architect/ 
engineer  (A/E)  services  and  to  prepare 
the  necessary  documents  for 
construction,  rehabilitation,  and 
modernization  of  housing 
developments. 

Form  Number:  HUD-51915  and 
HUD-51915-A. 

Respondents:  State,  Local,  or  Tribal 
Government,  and  Not-For-Profit 
Institutions. 

Frequency  of  Submission:  One-Time 
Submission. 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


Information  Collection 
Recordkeeping  


2,630 
2,630 


3 
.25 


7,890 
657 


Total  Estimated  Burden  Hours:  8,557. 

Status:  Reinstatement  with  changes. 

Contact:  Satinder  Munjal,  HUD,  (202) 
708-1640;  Joseph  F.  Lackey.  Jr..  OMB. 
(202) 395-7316. 

Dated:  January  28, 1999. 

[FR  Doc.  99-2669  Filed  2-3-99;  8:45  am] 

BILUNG  CODE  4210-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4441  -N-1 1  ] 

Submission  for  OMB  Review: 
Comment  Request 

agency:  Office  of  the  Assistant 
Secretary  for  Administration  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  March  8, 
1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 


refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  COfTTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-1305.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 


information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  35,  as 
amended. 

Dated:  January  29,  1999. 
David  S.  Cristy. 

Director,  IRM  Policy  and  Management 
Division. 

Title  of  Proposal:  Quarterly  Loan 
Level  Reporting  for  the  GNMA 
Mortgage-Backed  Securities  Program. 

Office:  Government  National 
Mortgage  Association. 

OMB  Approval  Number:  2503-0026. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
GNMA  needs  to  collect  loan  level  data 
from  its  more  than  600  issuers  to 
continue  performing  risk  analyses, 
compliance  monitoring,  and  cost 
analyses  regarding  its  mortgage-backed 
securities  program. 

Form  Number:  None. 

Respondents:  Businesses  or  Other 
For-Profit  and  Federal  Government. 

Frequency  of  Submission:  Quarterly. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
respondent 


Hours  per 
response 


Burden  hours 


Information  Collection 


396 


6,336 
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Estimated  Burden  Hours:  6.336. 
Exteiision  with  changes. 

a  Suarez.  HUD,  (202) 
F.  Uckey,  Jr.,  0MB. 


Sor  yi 


Jose  ph 


Total 

Status: 

Contact: 
708-2772; 
(202)  395-731( 

E}ated:  January 

IFR  Doc.  99-267 ) 
BILUNO  CODE  421 »  01-M 


29,  1999. 
Filed  2-3-99;  8:45  am) 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4457-f  A-01] 

Announcement  of  Funding  Awards  of 
Fiscal  Year  19$9  Supportive  Housing 
Assistance;  Partial  Funding 

AGENCY:  Office!  of  the  Assistant 

Secretary  for  Cammunity  Planning  and 

Development,  HUD. 

ACTION:  Announcement  of  funding 

awards. 


SUMMARY:  In  adcordance  with  HUD's 
regulations  implementing  section 
102(a)(4)(C)  of  Jhe  Department  of 
Housing  and  Urban  Etevelopment 
Reform  Act  of   989.  this  notice 
announces  funding  decisions  made  by 
HUD  for  a  port  on  of  the  funding 
available  for  fiscal  year  1999  for  the 
Supportive  Housing  Program.  The 
notice  contains  the  names  of  award 
recipients  and  he  amounts  of  the 
awards. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
D.  Garrity,  Director,  Office  of  Special 
Needs  Assistarice  Programs,  Department 
of  Housing  and  Urban  Development, 
Room  7262,  4511  Seventh  Street,  SW, 
Washington,  ot  20410,  telephone  (202) 
708-4300.  The  TTY  number  for  the 
hearing  impaired  is  (202)  708-2565. 
(These  are  not  ioll-free  numbers). 


SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Supportive  Housing 
Program  is  to  promote  the  development 
of  supportive  housing  and  supportive 
services,  including  innovative 
approaches  to  assist  homeless  persons 
in  the  transition  from  homelessness  and 
to  promote  the  provision  of  supportive 
housing  to  homeless  persons  to  enable 
them  to  live  as  independently  as 
possible.  The  Supportive  Housing 
Program  is  authorized  by  title  IV  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act  (42  U.S.C.  11381-11389), 
and  the  regulations  for  this  program  are 
found  in  24  CFR  part  583. 

The  regulations  for  the  Supportive 
Housing  Program  authorize  an  award  of 
renewals  on  a  non-competitive  basis  (24 
CFR  583.235(a)).  Until  Federal  fiscal 
year  1997,  HUD  funding  awards  under 
this  program  were  made  on  a 
noncompetitive  basis.  For  Federal  fiscal 
years  1997  and  1998,  awards  for 
renewals  as  well  as  new  programs  were 
made  competitively,  in  response  to 
notices  of  funding  availability  (NOFA). 

For  fiscal  year  1999.  HUD  determined 
that  terminating  funding  to  high  priority 
Supportive  Housing  Program  renewal 
projects  in  Continuum  of  Care  Homeless 
Assistance  programs  that  were 
unsuccessful  in  the  FY  1998  Continuum 
of  Care  Homeless  Assistance 
competition  would  unduly  threaten  past 
investments  that  HUD  has  made  in  these 
projects  and  result  in  unacceptable 
reductions  in  services  to  homeless 
persons.  Two  hundred  fifty-six 
Supportive  Housing  Program  projects 
scheduled  to  complete  the  term  of  their 
grants  in  1999  were  not  funded  under 
the  1998  homelessness  assistance 
competition.  These  unsuccessful 
applicants  represented  over  30  percent 
of  all  of  the  possible  renewals — a 


significantly  higher  percentage  than  had 
failed  to  receive  funding  in  the  previous 
year. 

To  address  the  potential  problems 
caused  by  not  funding  high  priority 
renewals  in  low  scoring  Continuums, 
and  to  avoid  significantly  disrupting  the 
philosophy  of  the  Continuum  of  Care, 
HUD  has  decided  to  fund  the  65  highest 
ranked  Supportive  Housing  Program 
renewal  projects  which  (1)  passed 
threshold  reviews  in  the  FY  1998 
competition;  (2)  were  part  of  the 
unsuccessful  Continuum  of  Care 
programs  in  the  FY  1998  competition; 
and  (3)  were  ranked  within  the  pro  rata 
share  of  funding  based  on  a  formula  for 
need,  when  measured  against  the  need 
of  all  applicants.  The  noncompetitive 
funding  announced  through  this  notice 
is  $20,998,934,  or  approximately  two 
percent  of  the  appropriated  fiscal  year 
1999  funds  for  homeless  assistance 
programs.  The  NOFA  for  the  Continuiun 
of  Care  Homeless  Assistance  Program 
(of  which  Supportive  Housing  is  a  part) 
vdll  be  included  in  HUD's  FY  1999 
SuperNOFA. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  Supportive 
Housing  Program  is  14.235. 

Appendix  A  to  this  notice  provides 
the  names  and  addressees  of  the  award 
recipients  and  the  amounts  of  the 
awards.  This  information  is  provided  in 
accordance  with  HUD's  regulations  at 
24  CFR  4.7  implementing  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987.  42 
U.S.C.  3545). 

Dated:  January  29, 1999. 

Cardell  Cooper, 

Assistant  Secretary  for  Community  Planning 
and  Development. 


Appendix  A.— Supportive  Housing  Program  Renewal  Awards  Announced  in  January  1999 


Sponsor  name 


Project  city 


Dollars 
awarded 


New  Futures,  Ir 

Mental  HealttV  Mbntal  Retardation  Board 

North  Arkansas  Kluman  Services  System,  Inc 

Turning  Point  of  Central  California 

Turning  Point  of  Central  California 

San  Luis  Otiispo  Nonprofit  Housing  Corporation 

St.  Vincent  DePaul  Society  

Another  Way,  Ind.  

The  Salvation  Army,  A  Georgia  Corporation 

Housing  Options  Ifor  the  Mentally  III  in  Evanston 

C.E.F.S.  Econorr|c  Opportunity  Corporation 

City  of  Portland  Social  Services  Division  

City  of  Portland  Social  Services  Division  

City  of  Portland  Social  Services  Division 

City  of  Portland  Social  Services  Division  

City  of  Portland,  Maine 

City  of  Portland  Social  Services  Division  

Mental  Health  Association  of  Greater  Springfield 
Children's  Study  home 


Huntsville,  AL 

Tuscaloosa,  AL 

Batesville.  AR  

Fresno,  CA  

Fresno,  CA  

San  Luis  Obispo,  CA 

Bristol,  CT 

Chiefland,  FL 

Ocala,  FL 

Evanston,  IL 

Effingham,  IL  , 

Portland,  ME , 

Portland,  ME , 

Portland,  ME , 

Portland,  ME , 

Portland,  ME  , 

Portland,  ME 

Springfield,  MA  , 

Springfield,  MA  


$767,443 

200,350 

490.953 

485.178 

234,790 

1.484,848 

108,080 

168,819 

308,142 

238,742 

891,795 

158,126 

68,499 

126,451 

80.255 

71.355 

451,440 

276268 

483.426 
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Appendix  A.— Supportive  Housing  Program  Renewal  Awards  Announced  in  January  1999— Continued 


Sponsor  name 


Project  city 


Dollars 
awarded 


Turning  Point,  Inc  

Lynn  Shelter  Association,  Inc 

YWCA  

Gulf  Coast's  Women's  Center  for  Nonviolence 

City  of  Natchez  

Comprehensive  Mental  Health  Sen/ices 

F.A.I.T.H.,  Inc  

Town  of  Taos 

Economic  Opportunity  Corporation  

Rural  Ulster  Preservation  Company,  Inc 

Women's  Alliance,  Inc  

YWCA  of  Dayton  „. 

Miami  Valley  Housing  Opportunity,  Inc 

Miami  Valley  Housing  Opportunity,  Inc  

Community  Action  Agency  

Red  Rock  Behavioral  Health  Services  

HOPE  Community  Services  

Latino  Community  Development  Agency  

HOPE  Community  Sen/ices  

CarePoint,  Inc 

Red  Rock  Behavioral  Health  Services  

Red  Rock  Behavioral  Health  Services  

Community  Action  Agency  

Red  Rock  Behavioral  Health  Services  

HOPE  Community  Services 

Latino  Community  Development  Agency 

HOPE  Community  Servtees  

CarePoint,  Inc 

Red  Rock  Behavioral  Health  Services  

Youth  Services  Consortium 

Uniontown  Apartments  , 

Westmoreland  Human  Opportunities,  Inc  , 

Fundacion  Modesto  Gotay  , 

Fundacion  Modesto  Gotay  

SAMM  Housing  Corporation 

The  Salvation  Army,  A  Georgia  Corporation  .... 

Seton  Home 

The  Salvation  Army 

American  Gl  Forum 

City  of  San  Antonio  , 

San  Antonio  AIDS  Foundation 

Community  Action  Servrces , 

Portsmouth  Area  Resources  Coalition  

Rappahannock  Refuge,  Inc 

Loudon  County  Housing  Servk^es 

Stop  Abusive  Family  Environments,  Inc 


Newburyport,  MA  ... 

.Peabody,  MA 

Flint,  Ml  

Biloxi,  MS 

Natchez,  MS  

Independence,  MO 

Clinton,  MO 

Taos,  NM  

Ithaca,  NY 

Kingston,  NY „. 

Dickinson,  ND  , 

Dayton,  OH 

Dayton,  OH 

Dayton,  OH 

Oklahoma  City,  OK 
Oklahoma  City,  OK 
Oklahoma  City,  OK 
Oklahoma  City,  OK 
Oklahoma  City.  OK 
Oklahoma  City.  OK 
Oklahoma  City,  OK 
Oklahoma  City.  OK 
Oklahoma  City.  OK 
Oklahoma  City,  OK 
Oklahoma  City,  OK 
Oklahoma  City.  OK 
Oklahoma  City,  OK 
Oklahoma  City,  OK 
Oklahoma  City,  OK 

Portland,  OR 

Astoria,  OR  

Greensburg,  PA 

Trujillo  Alto,  PR 

Trujillo  Alto,  PR 

San  Antonio,  TX  .... 
San  Antonio,  TX  .... 
San  Antonio,  TX  .... 
San  Antonio,  TX  .... 
San  Antonio,  TX  .... 
San  Antonio,  TX  .... 
San  Antonio,  TX  .... 

Provo.  UT  „.. 

Portsmouth.  VA  

Frederickstxirg,  VA 

Leesburg,  VA 

Weteh.  WV 


1.CXX).000 
275.000 

71.035 
144.726 
850.496 
112.106 
130,944 
404,985 
270,380 
249,004 
112.801 
1.510.617 

44.427 

99.471 
154.826 
289,049 
100,243 
118,042 

75,921 
271.197 
148.472 
130.781 
326.505 
263.594 

94,483 
128.097 

71,451 
240.996 
224,005 
206.336 
193,326 
1,374.583 
128.640 
128.640 

96,714 
777,128 

13,924 
435.418 

27,876 
764,569 

53,244 
633,582 
148,755 
305,043 
313,202 
389,340 


[PR  Doc.  99-2671  Filed  2-3-99;  8:45  am) 
BILUNG  CODE  4210-29-P 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Request  for  Public  Comments  on 
Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  for  Review  Under  the 
Paperwork  Reduction  Act 

A  request  revising  and  extending  the 
collection  of  information  listed  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 


Copies  of  the  proposed  collection  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  USGS 
Clearance  Officer  at  the  phone  number 
listed  below.  Comments  and  suggestions 
on  the  requirement  should  be  made 
within  60  days  directly  to  the  USGS 
Clearance  Officer,  U.S.  Geological 
Survey,  807  National  Center,  Reston,  VA 
20192.  As  required  by  OMB  regulations 
at  5  CFR  1320.8(d)(1),  the  U.S. 
Geological  Survey  solicits  specific 
public  comments  regarding  the 
proposed  information  collection  as  to: 

1.  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
USGS,  including  whether  the 
information  will  have  practical  utility; 


2.  the  accuracy  of  the  USGS  estimate 
of  the  burden  of  the  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

3.  the  utility,  quality,  and  clarity  of 
the  information  to  be  collected;  and, 

4.  how  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Nonferrous  Metals  Surveys. 

Current  OMB  approval  number:  1028- 
0053. 

Abstract:  Respondents  supply  the 
U.S.  Geological  Survey  with  domestic 
production  and  consumption  data  on 
nonferrous  and  related  metals.  This 
information  will  be  published  as 
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quilerly,  and  annual  reports 
Gqvernment  agencies, 
the  general  public. 
number:  Various  (32 


monthly, 
for  use  by 
industry,  anc 

Bureau  foifn 
forms). 

Frequency. 
Annual. 

Descriptioi  \ 
and  consumers 
related  metalp 

Annual 

Annual  bu 

USGS  clea^nce 
Cordyack.  Jr. 
Kenneth  W.  Mlynarski, 


Acting  ChiCj 
Team. 

(FR  Doc 

BILUNQ  CODE  43iO-r7-M 


99-2(45 
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Monthly,  Quarterly,  and 

of  respondents:  Producers 
of  nonferrous  and 

re^onses:  6,633. 
•den  hours:  5,453. 

officer:  John  E. 
703-648-7313. 


tf  Scientist.  Minerals  Information 
Filed  2-3-99;  8:45ami 


DEPARTMEIIT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO220-1 02o|oi -241  A] 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposed  collection  of 
information  listed  below  has  been 
submitted  tojthe  Office  of  Management 
and  Budget  (UMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Afct  (44  U.S.C.  3501  et  seq.). 
On  October  20.  1998,  BLM  in  the 
Federal  Register  (63  FR  40305) 
requesting  cdmment  on  this  proposed 
collection.  T  le  comment  period  ended 
on  Decembei  21,  1998.  BLM  received  no 
(0)  comment  i  from  the  public  in 
response  to  mat  notice.  Copies  of  the 
proposed  co  lection  of  information  and 
related  form!  and  explanatory  material 
may  be  obtai  led  by  contacting  the  BLM 
clearance  off  cer  at  the  telephone 
number  listed  below. 

The  Office  of  Management  and  Budget 
is  required  t(i  respond  to  this  request 
within  60  days  but  may  respond  after  30 
days.  For  maximum  consideration,  your 
comments  ai  id  suggestions  on  the 
requirement  should  be  made  directly  to 
the  Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer  (1004- 
0005),  Office  of  Information  and 
Regulatory  /  ffairs,  Washington,  DC 
20503,  telep  lone  (202)  395-7340,  Please 
provide  a  co  ly  of  your  comments  to  the 
Bureau  Clea;  ance  Officer  (WO-630). 
1849  C  St.,  ^  W.  Mail  Stop  401  LS, 
Washington  DC  20420. 

Nature  of  Comments:  We  specifically 
request  youi  comments  on  the 
following: 

1 .  Whethe  r  the  collection  of 
information  is  necessary  for  proper 


functioning  of  the  BLM,  including 
whether  the  information  will  have 
practical  utility; 

2.  The  accuracy  of  BLM's  estimate  of 
the  burden  of  collecting  the  information, 
including  the  validatiorLof  the 
methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Form  4130-1,  Grazing 
Application — Grazing  Schedule. 

OMB  approval  number:  1004-0005. 

Abstract:  The  Bureau  of  Land 
Management  is  proposing  to  renew  the 
approval  of  an  existing  information 
collection,  a  form  called  "Grazing 
Application — Grazing  Schedule",  Form 
4130-1.  This  form  is  used  by  grazing 
permittees  or  lessees  to  apply  for  annual 
grazing  authorization  to  graze  livestock 
on  the  public  lands  to  BLM.  The  BLM 
uses  the  information  to  determine  if  the 
applied-for  uses  are  within  the 
applicants'  grazing  preferences,  to 
collect  grazing  fees,  and  for  program 
monitoring.  After  the  initial  filing, 
applicants  need  only  file  the  form  when 
they  want  to  change  their  grazing 
preference. 

Bureau  Form  Number:  Form  4130-1. 

Frequency:  On  Occasion. 

Description  of  respondents: 
Respondents  are  applicants  requesting 
authorization  to  graze  livestock  on  the 
public  lands  administered  by  the 
Bureau  of  Land  Management. 

Estimated  completion  time:  20 
minutes. 

Annual  responses:  6,000. 

Annual  burden  hours:  2,000. 

Collection  Clearance  Officer:  Carole 
Smith,  (202)  452-0367. 

Dated:  January  25, 1999. 
Carole  Smith, 

Bureau  of  Land  Management  Information 
Clearance  Officer. 

[FR  Doc.  99-2583  Filed  2-3-99;  8:45  am) 
BILUNG  CODE  4310-84-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement 

agency:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  (EIS) 
and  Habitat  Management  Plan  (HMP)  for 
the  North  Bank  Habitat  Management 


Area  (NBHMA),  Douglas  County, 
Oregon;  and  Notice  of  Public  Scoping 
period.  The  NBHMA  is  approximately 
five  miles  east  of  Wilbur,  Oregon  on 
County  Road  200  (North  Bank  Road). 

summary:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  and  40  CFR  1501.7  the 
Bureau  of  Land  Management  (BLM), 
Roseburg  District,  will  prepare  an  EIS/ 
HMP  that  will  evaluate  the 
environmental  impacts  of  management 
on  the  6,580  acre  North  Bank  Habitat 
Management  Area.  This  plan  is 
necessary  to  form  a  basis  for  the 
management  of  habitat  for  the 
Columbian  white-tailed  deer  (a  federally 
listed  "endangered"  species),  as  well  as 
rare  plants  and  other  sensitive  species  of 
wildlife.  The  EIS/HMP  will  also  identify 
recreational  opportunities  and  habitat 
restoration  projects.  The  effect  of  this 
action  would  be  to  meet  criteria  in  the 
Recovery  Plan  required  for  delisting  the 
Columbian  white-tailed  deer  (CWTD). 
DATES:  Written  comments  will  be 
accepted  until  March  8,  1999. 
ADDRESSES:  Comments  should  he  sent  to 
the  District  Manager,  Roseburg  District, 
Bureau  of  Land  Management,  777  NW 
Garden  Valley  Blvd.,  Roseburg,  Oregon 
97470;  Attention  NBHMA  Project. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Klein  (541)  440-^931. 
SUPPLEMENTARY  INFORMATION:  The  EIS/ 
HMP  will  be  written  in  cooperation 
with  the  Oregon  Department  of  Fish  and 
Wildlife  and  the  U.S.  Fish  and  WildUfe 
Service.  This  agency  previously 
developed  an  Environmental  Analysis 
(EA)  and  HMP  in  1998.  These 
documents  are  available  for  public 
review  at  the  Roseburg  District  Office 
during  business  hours.  When  the  EA 
was  written  the  public  was  provided  an 
opportunity  to  provide  scoping 
comments  through  four  "open  house" 
meetings,  a  news  release  and  the 
Roseburg  District  Project  Planning 
Update  which  is  mailed  out  on  a 
quarterly  basis  to  inform  the  public  of 
upcoming  projects  and  comment 
opportunities.  Previous  comments  that 
have  been  submitted  will  be  considered 
in  the  development  of  the  EIS.  The 
following  issues  were  identified  in  the 
EA: 

1.  Impacts  to  the  CWTD  and  other 
special  status  species. 

2.  Degree  of  facility  development  and 
use. 

3.  Affect  on  adjacent  landowners. 

4.  Affect  on  water  quality. 
The  draft  EIS  is  expected  to  be 

completed  by  June  1999,  at  which  time 
the  docxmient  will  be  made  available  for 
a  60  day  public  review  and  comment 
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period.  If  there  is  sufficient  pubhc 
interest,  an  open  house  meeting  may  be 
scheduled  during  the  pubhc  comment 
period. 

Dated:  January  28, 1999. 
Gary  Osterhaus, 
District  Manager. 
(FR  Doc.  99-2652  Filed  2-3-99;  8:45  am] 

BILUNO  CODE  4310-33-U 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
U.S.  Agency  for  International 
Development;  Comments  Requested 

SUMMARY:  U.S.  Agency  for  International 
Development  (USAID),  is  making  efforts 
to  reduce  the  paperwork  burden.  USAID 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  for  1995. 
Comments  are  requested  concerning:  (a) 
whether  the  proposed  or  continuing 
collections  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
burden  estimates;  (c)  ways  to  eiihance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Send  comments  on  this 
information  collection  on  or  before 
March  5, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Johnson,  Bureau  for 
Management,  Office  of  Administrative 
Services,  Information  and  Records 
Division,  U.S.  Agency  for  International 
Development,  Room  2.07-106,  RRB, 
Washington,  DC,  20523,  (202)  712-1365 
or  via  e-mail  bjohnson@usaid.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  No.:  OMB  0412-0506. 

Form  No.:  AID  1420-50  (12/95). 

Title:  Vendor  Data  Base  (formerly 
known  as  USAID  Consultant  Registry 
Information  System  (ACRIS)  Instruction 
Books  for  the  Organization  Profile. 

Type  of  Review:  Renewal  of 
Information  Collection. 
PURPOSE:  USAID  procimng  activities  are 
required  to  establish  bidders  mailing 
lists  to  assure  access  to  sources  and  to 
obtain  meaningful  competition  (41  CFR 


Section  1-2.205).  In  compliance  with 
this  requirement,  USAID's  Office  of 
Small  and  Disadvantaged  Business 
Utilization/Minority  Resource  Center 
has  responsibility  for  developing  and 
maintaining  a  Contractor's  Index  of 
bidders/offerors  capable  of  furnishing 
services  for  use  by  the  USAID  procuring 
activities.  (AIDAR  719.271-2(b)(4)). 

Annual  Reporting  Burden: 

Respondents:  1,000  hours. 
Total  annual  responses:  1,000. 
Total  annual  hours  requested:  1,000. 

Dated:  January  26. 1999. 
Willette  L.  Smith, 

Chief,  Information  and  Records  Division, 

Office  of  Administrative  Services,  Bureau  for 

Management. 

IFR  Doc.  99-2582  Filed  2-3-99;  8:45  am] 

BILUNO  CODE  611S-01-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
in  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  Cost  Recovery  Action 

In  accordance  with  the  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  Consent  Decree  in  United 
States  V.  Buckley  &■  Company,  et  al.. 
Civil  Action  No.  98-CV-6759  was 
lodged  with  the  United  States  District 
Court  for  the  Eastern  District  of 
Pennsylvania  on  December  30,  1998. 
This  Consent  Decree  resolves  the  United 
States'  claim  against  Buckley  & 
Company,  Somerset  Strippers  of 
Virginia,  Inc.,  Robert  Buckley,  Sr.  and 
Joseph  Martosella  ("SettUng 
Defendants"),  under  Sections  106  and 
107(a)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  LiabiUty  Act  ("CERCLA"),  42  U.S.C. 
§§  9606  and  9607(a),  for  response  costs 
incurred  at  the  Strasburg  Landfill 
Superfund  Site  in  Newlin  Township, 
PA.  The  Consent  Decree  requires  the 
Settling  Defendants  to  pay  $7.5  million, 
plus  certain  interest,  in  reimbursement 
of  response  costs  relating  to  the 
Strasburg  Landfill  cleanup. 

The  Department  of  Justice  will  accept 
written  comments  on  the  proposed 
Consent  Decree  for  thirty  (30)  days  from 
the  date  of  publication  of  this  notice. 
Please  address  comments  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station, 
Washington,  D.C.  20044  and  refer  to 
United  States  v.  Buckley  &■  Company  et 
al,  DOJ  No.  90-11-3-962/1. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  Office  of 


the  United  States  Attorney,  Eastern 
District  of  Pennsylvania,  615  Chestnut 
Street,  Suite  1250,  Philadelphia,  PA 
19106;  Region  III  Office  of  EPA,  1650 
Arch  Street,  Philadelphia.  PA  19103; 
and  at  the  Consent  Decree  Library.  1120 
G  Street,  N.W.,  3rd  Floor,  Washington, 
D.C.  20005.  (202)  624-0892.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  3rd  Floor,  Washington,  D.C. 
20005.  When  requesting  a  copy  of  the 
proposed  Consent  Decree,  please 
enclose  a  check  to  cover  the  twenty-five 
cents  per  page  reproduction  costs 
payable  to  the  "Consent  Decree  Library" 
in  the  amount  of  $12.00,  and  please 
reference  United  States  v.  Buckley  &■ 
Company,  et  al.  DOJ  No.  90-11-3-962/ 
1. 

Joel  M.  Gross, 

Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
Department  of  Justice. 
(FR  Doc.  99-2611  Filed  2-3-99;  8:45  am) 

BILUNO  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
Policy,  20  CFR  50.7.  notice  is  hereby 
given  that  a  consent  decree  that  would 
resolve  the  liability  of  the  Delaware 
Department  of  Transportation,  the 
defendant  in  United  States  v.  State  of 
Delaware,  Department  of 
Transportation,  Civil  Action  No.  98- 
651-RRM  (D.  Del.),  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Delaware  on  November  23, 
1998. 

The  proposed  consent  decree 
concerns  alleged  violations  of  the  Clean 
Water  Act.  33  U.S.C.  1311  et  seq..  as  a 
result  of  the  unauthorized  discharge  of 
dredged  and  fill  material  into 
approximately  one  acre  of  wetlands  and 
one-third  acre  of  open  water  which  are 
alleged  to  constitute  "waters  of  the 
United  States."  The  subject  wetlands, 
located  in  New  Castle  County. 
Delaware,  are  adjacent  to  Naaman's 
Creek  and  are  impacted  by  defendant's 
project  to  improve  and  waden  Naaman's 
Road  between  Marsh  Road  and  Foulk 
Road. 

The  consent  decree  permanently 
enjoins  defendant  from  taking  any 
actions,  or  causing  others  to  take  any 
actions,  which  result  in  the  discharge  of 
dredged  or  fill  materials  into  waters  of 
the  United  States.  The  consent  decree 
furth'^r  requires  the  defendant  to  pay  the 
following  amounts:  (1)  A  $25,000.00 
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civil  penalt)  to  the  United  States  of 
America,  and  (2)  a  payment  of  $200,000 
to  the  Naturj  Conservancy,  an 
environmen;al  organization,  with  the 
requirement  that  the  money  shall  be 
dedicated  by  the  Nature  Conservancy  to 
the  purchasi!,  preservation,  and/or 
managemen  of  wetlands  in  New  Castle 
County,  Del  iware.  In  addition,  the 
consent  dec  ee  requires  that  defendant 
provide  add  tional  environmental 
enhancements  in  the  Naamans  Creek 
watershed  to  further  mitigate  the  impact 
of  storm  wa  er  runoff  in  the  Naamans 
Road  area. 

The  Depaitment  of  Justice  will  receive 
written  comments  relating  to  the 
consent  dec  -ee  for  a  period  of  thirty  (30) 
days  from  ti  e  date  of  this  notice. 
Comments  s  tiould  be  addressed  to  the 
Assistant  Atlomey  General, 
Environmert  and  Natural  Resources 
Division,  United  States  Department  of 
Justice,  Attention:  Steven  E.  Rusak,  Trial 
Attorney,  Environmental  Defense 
Section,  P.d.  Box  23986,  Washington, 
DC  20026-3986,  and  should  refer  to 
United  Status  of  America  v.  State  of 
Delaware,  L  epartment  of 
Transportat  ion.  DJ  Reference  No.  90-5- 
1-4-05201. 

The  proposed  consent  decree  may  be 
examined  aj  the  Clerk's  Office,  United 
States  District  Court,  844  King  Street. 
WilmingtorJ.  Delaware  19801. 
Letitia  J.  Grimaw. 

Chief  Environmental  Defense  Section. 
EnvironmentKind  Natural  Resources  Division, 
United  States  Department  of  Justice. 
jFR  Doc.  99-1607  Filed  2-3-99;  8:45  am) 

BILUNG  COOE  MIO-IS-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lpdging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  42 
U.S.C.  960-i  to  9675 
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lereby  given  that  a  proposed 
in  the  case  of  United 
David  B.  Fisher,  et  al., 
No.  S92-O0636M,  was 
J^uary  25.  1999  with  the 
District  Court  for  the 
strict  of  Indiana,  South 
on.  The  proposed  consent 
ves  the  United  States' 
defendants  Akzo 
and  The  O'Brien 
for  past  costs  incurred  in 
with  the  Fisher  Calo 
superfund  Site  located  in 
County.  Indiana,  in  return  for  a 
payment  of  $925,000. 
Depiirtment  of  Justice  will 

a  period  of  thirty  (30)  days 


from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530.  and 
should  refer  to  United  States  v.  David  B. 
Fisher,  et  al.,  DOJ  Ref.  #90-ll-2-549A. 
The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  204  South  Main  Street, 
South  Bend,  Indiana  46601-2191;  the 
Region  5  Office  of  the  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604;  and 
at  the  Consent  Decree  Library,  1120  G 
Street,  N.W.,  3rd  Floor.  Washington, 
D.C.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  1120  G  Street. 
N.W..  3rd  Floor,  Washington.  D.C. 
20005.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $4.50  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
Joel  M.  Gross. 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[PR  Doc.  99-2610  Filed  2-3-99;  8:45  ami 

BILUNG  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Second 
Settlement  Agreement  and  Stipulated 
Order  in  In  Re  NVF  Company  Under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

Notice  is  hereby  given  that  a  Second 
Settlement  Agreement  and  Stipulated 
Order  in  In  re  NVF  Company,  No.  93- 
1020  (D.  Del.),  has  been  entered  into  by 
the  United  States  on  behalf  of  U.S.  EPA 
and  NVF  Company,  and  was  lodged 
with  the  United  States  Bankruptcy 
Court  for  the  District  of  Delaware  on 
January  21, 1999.  Under  the  Second 
Settlement  Agreement  and  Stipulated 
Order,  the  United  States  will  receive 
$1.8  million  plus  interest  with  respect 
to  the  NVF  Kennett  Square  faciUty  in 
Chester  County.  Pennsylvania. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Second  Settlement  Agreement  and 
Stipulated  Order  for  30  days  following 
the  publication  of  this  Notice. 
Conmients  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice. 
Washington.  D.C.  20530,  and  should 


refer  to  In  re  NVF  Company,  D.J.  Ref. 
No.  90-11-2-979. 

The  proposed  Second  Settlement 
Agreement  and  Stipulated  Order  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  District  of 
Delaware.  1201  Market  Street.  Suite 
1100.  Chemical  Bank  Plaza, 
Wilmington,  DE  19899-2046;  the  Region 
3  Office  of  the  United  States 
Environmental  Protection  Agency.  1650 
Arch  St.,  Philadelphia,  PA  19103;  and  at 
the  Consent  Decree  Library,  1120  G 
Street.  N.W..  3rd  Floor.  Washington. 
D.C.  20005  (202-624-0892).  A  copy  of 
the  proposed  Second  Settlement 
Agreement  and  Stipulated  Order  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  1120  G  Street, 
N.W.,  3rd  Floor,  Washington,  D.C. 
20005.  In  requesting  a  copy  of  the 
proposed  Amended  Settlement 
Agreement,  please  enclose  a  check  in 
the  amount  of  $2.00  (25  cents  per  page 
for  reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Joel  M.  Gross, 

Section  Chief  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 
|FR  Doc.  99-2608  Filed  2-3-99;  8:45  am] 

BILUNG  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  Amended 

Consistent  with  Departmental  policy, 
28  C.F.R.  50.7.  38  FR  19029,  and  42 
U.S.C.  §  9622,  notice  is  hereby  given 
that  on  January  25, 1999.  a  proposed 
consent  decree  in  United  States  v.  Harry 
f.  Smith,  Jr.,  et  al,  Civil  Action  No.  99- 
2lB.  was  lodged  with  the  United  States 
District  Court  for  the  District  of  Maine. 
The  proposed  Consent  Decree  will 
resolve  the  United  States'  claims  under 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9601  et  seq.. 
on  behalf  of  the  U.S.  Environmental 
Protection  Agency  ("EPA")  against 
defendants  Harry  J.  Smith,  Jr.,  Terrell  L. 
Lord,  and  Lisa  J.  Lord  relating  to  the 
Eastern  Surplus  Company  Superfund 
Site  ("Site")  in  Meddybemps,  Maine. 
The  proposed  Complaint  alleges  that 
Mr.  Smith  is  liable  as  a  present  owner, 
an  owmer  at  the  time  of  disposal,  an 
operator,  and  a  peison  who  accepted 
haz£irdous  substances  for  transport  to 
the  Site  under  Sections  107(a)(1).  (a)(2), 
and  (a)(4)  of  CERCLA.  42  U.S.C. 
9607(a)(1),  (a)(2).  and  (a)(4).  The 
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Complaint  alleges  that  the  Lords  are 
liable  as  present  owners  under  Section 
107(a)(1)  of  CERCLA,  42  U.S.C. 
9607(a)(1).  The  State  of  Maine  ("State") 
has  filed  a  similar  complaint  against 
Smith  and  the  Lords  which  also 
includes  allegations  that  the  United 
States  is  liable  as  a  generator  of 
hazardous  substances  at  the  Site 
pursuant  to  Section  107(a)(3)  of 
CERCLA,  42  U.S.C.  9607(a)(3). 

Pursuant  to  the  Consent  Decree,  the 
Settling  Defendants  shall  each  transfer 
to  the  State  virtually  all  of  their 
respective  property  that  forms  a  part  of 
the  Site.  The  United  States,  as  a  direct 
defendant  to  the  State  and  a  potential 
contribution  defendant,  will  pay 
$11,287,000  to  an  Eastern  Surplus 
Company  Site  Special  Account  within 
the  Superfund  and  will  also  pay 
$2,082,000  to  the  State,  hi  addition,  if 
the  United  States'  or  the  State's 
response  costs  at  the  Site  exceed,  within 
designated  time  periods,  the  currently 
anticipated  United  States  and  State 
response  costs  at  the  Site,  the  United 
States  will  pay  85  percent  of  the  amount 
by  which  such  costs  exceed  the 
anticipated  amounts. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Any  conmients  should  be  addressed  to 
the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Harry  J.  Smith, 
Jr.,  et  al..  Civil  Action  No.  99-21B,  D.J. 
Ref  90-11-2-06059. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of  Maine, 
Portland,  Maine  04104,  and  at  Region  I, 
Office  of  the  Environmental  Protection 
Agency,  One  Congress  Street,  Boston, 
Massachusetts  02203  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  3rd 
Floor,  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  3rd 
Floor,  Washington,  D.C.  20005.  hi 
requesting  a  copy,  please  enclose  a 
check  (there  is  a  25  cent  per  page 
reproduction  cost)  in  the  amount  of 
$14.25  payable  to  the  Consent  Decree 
Library. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[PR  Doc.  99-2609  Filed  2-3-99;  8:45  am] 
BILUNQ  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  mamifacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1301.34  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  December  2, 1998,  Akom 
Manufacturing  Inc.,  DBA  Taylor 
Pharmaceuticals,  150  Wyckles  Road, 
Decatur,  Illinois  62522,  made 
application  by  letter  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  sufentanil 
(9740),  a  basic  class  of  controlled 
substance  listed  in  Schedule  II. 

The  firm  plans  to  import  the 
sufentanil  for  development  of  analytical 
methods  and  initial  formulation. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
appUcation  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  D.C. 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  March  8,  1999. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b).  (c),  (d),  (e).  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1995),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 


for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1301.34(a),  (b),  (c).  (d),  (6),  and  (f) 
are  satisfied. 

Dated:  January  27. 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 
IFR  Doc.  99-2681  Filed  2-3-99;  8:45  ami 

BILUNG  CO0€  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  October  1.  1998,  and 
published  in  the  Federal  Register  on 
October  9,  1998,  (63  FR  54491), 
Hoffmann-LaRoche,  Inc..  340  Kingsland 
Street,  Nutley.  New  Jersey  07110,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
levorphanol  (9220).  a  basic  class  of 
controlled  substance  listed  in  Schedule 

n. 

The  firm  plans  to  manufacture 
finished  product  for  distribution  to  its 
customers. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21.  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Hoffmann-LaRoche.  Inc. 
to  manufacture  levorphanol  is 
consistent  with  the  public  interest  at 
this  time.  DEA  has  investigated  the  firm 
on  a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  tLe 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  §823 
and  28  C.F.R.  §§0.100  and  0.104,  the 
Deputy  Assistant  Administrator.  Office 
of  Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  above  is 
granted. 

Dated:  January  27. 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  99-2677  Filed  2-3-99;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 


Manufacturei 
Substances; 


I  of  Controlled 
lotice  of  Registration 


By  Notice  dated  October  1,  1998,  and 
published  in  jhe  Federal  Register  on 
October  9, 19^8,  (63  FR  54492),  Johnson 
Matthey.  Inc.JCustom  Pharmaceuticals 
Department,  io03  Nolle  Drive,  West 
Deptford,  New  Jersey  08066,  made 
application  bl  letter  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
methamphetainine  (1105),  a  basic  class 
of  controlled  kubstance  listed  in 
Schedule  11. 

The  firm  pi  ins  to  manufacture  the 
methamphetamine  in  bulk  for 
distribution  to  finished  dosage 
manufacturers. 

No  comments  or  objections  have  been 
received.  DEi*.  has  considered  the 
factors  in  Tith  21,  United  States  Code, 
Section  823(a  I  and  determined  that  the 
registration  ol  Johnson  Matthey,  Inc.  to 
manufacture  methamphetamine  is 
consistent  wii  h  the  public  interest  at 
this  time.  DEA  has  investigated  the  firm 
on  a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  wi  h  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  system,  audits  of  the 
company's  records,  verification  of  the 
company's  cGpipliance  with  state  and 
local  laws,  anid  a  review  of  the 
company's  ba|ckground  and  history. 
Therefore,  pii-suant  to  21  U.S.C.  §  823 
and  28  C.F.R.  §§  0.100  and  0.104,  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  (f  ontrol,  hereby  orders  that 
the  applicatidn  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  su  )stance  listed  above  is 
granted. 

Dated:  Janua:  y  27, 1999. 
John  H.  King, 

Deputy  Assista  it  Administrator,  Office  of 
Diversion  Cont  -ol.  Drug  Enforcement 
Administratior . 

[FR  Doc.  99-26  78  Filed  2-3-99;  8:45  am] 

BILUNQ  CODE  44  0-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 


t(i 


COCB 


Pursuant 
21  of  the 
(CFR),  this  is 
1998,Medevi 


Section  1301.33(a)  of  Title 
of  Federal  Regulations 
notice  that  on  October  29, 
Pharmaceuticals  CA,  Inc., 


3501  West  Gary  Avenue,  Santa  Ana, 
California  92704,  made  application  by 
letter  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  amphetamine 
(1100),  a  basic  class  of  controlled 
substance  listed  in  Schedule  n. 

The  firm  plans  to  synthesize 
amphetamine  to  support  reintroduction 
of  a  product. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  (60  days 
from  publication). 

Dated:  January  27, 1999. 
John  H.  King, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 
(FR  Doc.  99-2682  Filed  2-3-99;  8:45  am] 

BILUNQ  COOE  441(M)»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1301.34  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  December  21, 1998, 
Medeva  Pharmaceuticals  CA,  Inc.,  3501 
West  Gary  Avenue,  Santa  Ana, 
California  92704,  made  application  by 
letter  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  phenylacetone  (8501),  a 
basic  class  of  controlled  substance  listed 
in  Schedule  II. 

The  firm  plans  to  import  the 
phenylacetone  for  the  synthesis  of 
amphetamine. 


Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  in  21  CFR 
1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  D.C. 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  March  8, 1999. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  F.R.  43745- 
46  (September  23,  1975),  all  applicants 
for  registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1301.34(a),  (b),  (c).  (d),  (e).  and  (f) 
are  satisfied. 

Dated:  January  27, 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  99-2683  Filed  2-3-99;  8:45  am] 

BILUNG  COOE  441(M»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  July  13, 1998,  and 
published  in  the  Federal  Register  on 
July  29,  1998,  (63  FR  40543),  Novartis 
Pharmaceuticals  Corp.,  Regulatory 
Compliance,  556  Morris  Avenue, 
Summit,  New  Jersey  07901,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
methylphenidate  (1724),  a  basic  class  of 
controlled  substance  listed  in  Schedule 
II. 

The  firm  plans  to  manufacture 
finished  product  for  distribution  to  its 
customers. 
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No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Novartis  Pharmaceuticals 
Corp.  to  manufacture  methylphenidate 
is  consistent  with  the  public  interest  at 
this  time.  DEA  has  investigated  Novartis 
Pharmaceuticals  Corp.  on  a  regular  basis 
to  ensure  that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  These  investigations  have 
included  inspection  and  testing  of  the 
company's  physical  security  systems, 
audits  of  the  company's  records, 
verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
background  and  history.  Therefore, 
pursuant  to  21  U.S.C.  §823  and  28  CFR 
§§  0.100  and  0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 

Dated:  January  22, 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  99-2679  Filed  2-3-99;  8:45  ami 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  December 
10, 1998,  Orpharm  Inc.,  4815  Dacoma, 
Houston,  Texas  77092,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacture  of  the 
basic  classes  of  controlled  substances 
listed  below: 


Drug 


Methadone  (9250)  

Methadone-intermediate  (9254)  . 
levo-alphacetylmethadol  (9648)  .., 


Schedule 


The  firm  plans  to  manufacture 
methadone  and  methadone-intermediate 
for  production  of  LAAM. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacturer  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 


the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  April  5, 
1999.  '' 

Dated:  January  27, 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  99-2684  Filed  2-3-99;  8:45  ami 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  October  1, 1998,  and 
published  in  the  Federal  Register  on 
October  9,  1998  (63  FR  54494),  Research 
Biochemicals,  Inc.,  Limited  Partnership, 
Attn:  Richard  Milius,  1-3  Strathmore 
Road,  Natick,  Massachusetts  01760, 
made  application  by  letter  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
cocaine  (9041),  a  basic  class  of 
controlled  substance  listed  in  Schedule 

n. 

The  firm  plans  to  manufacture  small 
quantities  of  a  derivative  of  cocaine. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Research  Biochemicals, 
Inc.  to  manufacture  cocaine  is 
consistent  with  the  public  interest  at 
this  time.  DEA  has  investigated 
Research  Biochemicals,  Inc.  on  a  regular 
basis  to  ensure  that  the  company's., 
continued  registration  is  consistent  with 
the  public  interest.  These  investigations 
have  included  inspection  and  testing  of 
the  company's  physical  security 
systems,  audits  of  the  company's 
records,  verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
background  and  history.  Therefore, 
pursuant  to  21  U.S.C.  §823  and  28  CFR 
§§0.100  and  0.104.  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 


Dated:  January  27, 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  99-2680  Filed  2-3-99;  8:45  ami 

BILUNG  CODE  4410-0»-M 


NATIONAL  SKILL  STANDARDS 
BOARD 

Notice  of  Open  Meeting 

agency:  National  Skill  Standards  Board. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  National  Skill  Standards 
Board  was  established  by  an  Act  of 
Congress,  the  National  Skill  Standards 
Act,  Title  V,  Pub.  L.  103-227.  The  27- 
member  National  Skill  Standards  Board 
serves  as  a  catalyst  for  the  development 
and  implementation  of  a  national 
system  of  voluntary  skill  standards  and 
certification  through  voluntary 
partnerships.  These  partnerships  will 
have  the  full  and  balanced  participation 
of  business,  industry,  labor,  education 
and  other  key  groups. 

Time  and  Place:  The  meeting  will  be 
held  from  8:30  a.m.  to  approximately 
1:00  p.m.  on  Friday,  February  19  at  the 
Landsdowne  Conference  Resort  located 
at  44050  Woodbridge  Parkway, 
Leesburg,  VA. 

Agenda:  The  agenda  for  the  Board 
Meeting  will  include:  an  update  on  the 
Board's  Strategic  Plan;  reports  from  the 
Board's  committees;  presentations  from 
the  Voluntary  Partnerships — 
Manufacturing,  Installation  and  Repair 
(Manufacturing  Skill  Standards  Council) 
and  Retail  Trade,  Wholesale  Trade,  Real 
Estate  &  Personal  Services  (Sales  and 
Services);  and  reports  from  Convening 
Groups  representing  the  following 
industry  clusters:  Business  & 
Administrative  Services;  Construction; 
Education  and  Training;  Finance  & 
Training;  Restaurants,  Lodging. 
Hospitality  &  Tourism,  and  Amusement 
&  Recreation;  and  Telecommunications, 
Computers,  Arts  &  Entertainment,  and 
Information. 

PUBUC  PARTICIPATION:  The 
meeting  is  open  to  the  public.  Seating  is 
limited  and  will  be  available  on  a  first- 
come,  first-served  basis.  (Seats  will  be 
reserved  for  the  media.)  If  special 
accommodations  are  needed  contact 
Michele  Russo  at  (202)  254-8628 
extension  10. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tracy  Marshall,  Director  of  Operations 
at  (202)  254-8628  extension  13. 
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Signed  in  Washington,  DC  this  28th  day  of 
January,  1999. 
Edie  West. 

Executive  Direc  or.  National  Skill  Standards 
Board. 
IFR  Doc.  99-26^6  Filed  2-3-99;  8:45  am) 

BILUNG  COO£  4Sl4-23-M 
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NUCLEAR  RBGULATORY 
COMMISSION 

Agency  Infonnation  Collection 
Activities:  Proposed  Collection; 
Request  Conrvnent 

AGENCY:  U.S.  kuclear  Regulatory 
Commission  ( ^RC). 

ACTION:  Notice!  of  pending  NRC  action  to 
submit  an  infdrmation  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  Th^  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  luider  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  if  the  infonnation 
collection:  NF  C  Form  354.  "Data  Report 
on  Spouse". 

2.  Current  OMB  Approval  Number: 
3150-0026. 

3.  How  often  the  collection  is 
required:  On  ( »ccasion. 

4.  Who  is  required  or  asked  to  report: 
NRC  employees,  contractors,  licensees, 
applicants  and  others  (e.g.,  interveners) 
who  marry  af  er  completing  NRC's 
Personnel  Set  urity  Forms;  or  marry  after 
having  been  g  ranted  an  NRC  access 
authorization  or  employment  clearance. 

5.  The  number  of  annual  respondents: 
60. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  12  (.2  0  hours  per  response). 

7.  /46s<ractJ  Completion  of  the  NRC 
Form  354  is  a  mandatory  requirement 
for  NRC  employees,  contractors, 
licensees,  ap{  licants  and  others  who 
marry  after  si  bmission  of  the  Personnel 
Security  Fom  is,  or  after  receiving  an 
access  author  zation  or  employment 
clearance,  to  permit  the  NRC  to  ensure 
there  is  no  increased  risk  to  the  common 

"  defense  and  aecurity. 

Submit,  byLApril  5, 1999.  comments 
that  address  tne  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  1  ave  practical  utility? 

2.  Is  the  bu'den  estimate  accurate? 

3.  Is  there  i  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  t  a  be  collected? 


4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street.  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http://www.nrc. 
gov/NRC/PUBUC/OMB/index.html). 
The  document  will  be  available  on  the 
NRC  home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission.  T-6  F33, 
Washington,  DC  20555-0001.  by 
telephone  at  304-415-7233,  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

IFR  Doc.  99-2631  Filed  2-3-99;  8:45  am) 
BILUNO  CODE  7590-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

summary:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  NRC  Form  741:  Revision; 
NRC  Form  740m:  Extension. 

2.  The  title  of  the  information 
collection: 

— DOE/NRC  Forms  741  &  74 1  A— 

Nuclear  Material  Transaction  Report; 
—DOE/NRC  Form  740M— Concise  Note; 


—NUJ?EG/BR-0006— "Instructions  for 
Completing  Nuclear  Material 
Transaction  Reports  and  Concise 
Note,  Forms  741,  741  A,  and  740M". 

3.  How  often  the  collection  is 
required: 

—DOE/NRC  Form  741/741A:  As 
occasioned  by  special  nuclear 
material  or  source  material  transfers, 
receipts,  or  inventory  changes  that 
meet  certain  criteria. 

—DOE/NRC  Form  740M:  As  necessary 
to  inform  the  U.  S.  or  the  International 
Atomic  Energy  Agency  (IAEA)  of  any 
qualifying  statement  or  exception  to 
any  of  the  data  contained  in  any  of  the 
other  reporting  forms  required  under 
the  US/IAEA  Safeguards  Agreement. 

4.  Who  will  be  required  or  asked  to 
report:  Persons  licensed  to  possess 
specified  quantities  of  special  nuclear 
material  or  source  material,  and 
licensees  of  facilities  on  the  U.  S. 
eligible  list  who  have  been  notified  in 
writing  by  the  Commission  that  they  are 
subject  to  10  CFR  Part  75. 

5.  An  estimate  of  the  number  of 
responses: 

—DOE/NRC  Form  741/741A:  36,500 
—DOE/NRC  Form  740M:  1,140 

6.  The  estimated  number  of  annual 
respondents: 

—DOE/NRC  Form  741/741  A:  1,200 
— CKDE/NRC  Form  740M:  38 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request: 
—DOE/NRC  Form  741/741A:  27,375  for 

NRC  and  Agreement  State  licensees 
(.75  hour  per  response  with  an  annual 
average  of  22.8  hours  per  respondent 
for  1,200  respondents) 
—DOE/NRC  Form  740M:  855  for  NRC 
and  Agreement  State  licensees  (.75 
hour  per  response  with  an  annual 
average  of  22.5  hours  per  respondent 
for  38  respondents) 

8.  An  indication  of  whether  Section 
3507(d),  Pub.  L.  104-13  applies:  Not 
applicable. 

9.  Abstract:  NRC  and  Agreement  State 
licensees  are  required  to  make  inventory 
and  accounting  reports  on  DOE/NRC 
Form  741/741A  for  certain  source  or 
special  nuclear  material  inventory 
changes,  for  transfers  or  receipts  of 
special  nuclear  material,  or  for  transfer 
or  receipt  of  1  kilogram  or  more  of 
source  material.  Licensees  affected  by 
10  CFR  Part  75  and  related  sections  of 
Parts  40,  50,  70,  and  150  are  required  to 
submit  DOE/NRC  Form  740M  to  inform 
the  U.  S.  or  the  IAEA  of  any  qualifying 
statement  or  exception  to  any  of  the  data 
contained  in  any  of  the  other  reporting 
forms  required  under  the  U.S./IAEA 
Safeguards  Agreement.  The  use  of 
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Forms  740M,  741,  and  741  A,  together 
with  NUREG/BR-0006,  the  instructions 
for  completing  the  forms,  enables  NRC 
to  collect,  retrieve,  analyze  as  necessary, 
and  submit  the  data  to  IAEA  to  fulfill  its 
reporting  responsibilities. 

A  copy  of  me  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  0MB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  should  be 
directed  to  the  0MB  reviewer  listed 
below  by  March  8, 1999.  Comments 
received  after  this  dat«  will  be 
considered  if  it  is  practical  to  do  so.  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date. 

Erik  Godvkrin,  Office  of  Information 
and  Regulatory  Affairs  (3150-0135), 
NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  E)C  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

Tne  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  99-2630  Filed  2-3-99;  8:45  am] 
MLUNQ  COOe  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-143] 

Consideration  of  License  Renewal 
Request  for  Nuclear  Fuel  Services,  inc. 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Finding  of  no  significant  impact 

for  the  renewal  of  license  for  Nuclear 

Fuel  Services,  Inc.  Facility  in  Erwin, 

Tennessee. 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  the  renewal 
of  Special  Nuclear  Material  License 
SNM-124  to  authorize  processing  of 
highly  eruiched  uranium  (HEU)  into  a 
classified  fuel  product  for  the  U.S. 
Naval  Reactor  Program,  processing  of 
HEU  scrap  to  recover  uranium,  and 
various  decommissioning  activities  at 
the  Nuclear  Fuel  Services,  Inc.  (NFS) 
facility  located  in  Erwin,  Tennessee. 


Summary  of  the  Environmental 
Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  is  to  renew 
License  No.  SNM-124,  so  as  to  continue 
operations  and  to  perform  certain 
decommissioning  activities  at  the  NFS 
Erwin  Plant.  The  principal  operations 
expected  during  the  renewal  period 
include  the  processing  of  HEU  into  a 
classified  fuel  product  and  processing 
HEU  scrap  to  recover  uranium,  as  well 
as  support  operations.  The  principal 
decommissioning  activities  expected 
during  the  renewal  period  include 
excavation,  sampling,  segregation, 
packaging,  and  offsite  disposal  of 
radioactive  materials  fi'om  two  burial 
areas,  the  North  Site  Radiological  Burial 
Ground  and  the  Southwest  Burial 
Trenches. 

Impacts  fi'om  final  decommissioning 
of  the  North  Site  to  meet  unrestricted 
release  criteria  are  also  included  in  the 
Environmental  Assessment  (EA).  The 
North  Site  refers  to  all  NFS  property 
north  of  the  manufacturing  facilities  and 
covers  approximately  10  hectares  (24 
acres).  However,  NRC  approval  of  these 
activities  will  be  considered  as  a 
separate  licensing  action. 

In  addition  to  the  Proposed 
Alternative,  a  No-action  Alternative  was 
also  assessed.  Under  this  alternative, 
HEU  production  and  scrap  recovery 
operations  would  not  be  authorized. 
Instead,  the  Ucense  for  the  NFS  plant 
would  be  renewed  to  only  allow 
ongoing  decommissioning  activities. 
Eventually  NFS  would  be  required  to 
initiate  final  decommissioning  of  the 
entire  site.  These  decommissioning 
operations  would  be  conducted  in 
accordance  with  an  approved 
decommissioning  plan  prepared  by  NFS 
after  a  thorough  site  survey.  The  NRC 
would  assess  the  environmental  impacts 
of  site-wide  decommissioning  activities 
during  review  of  this  plan. 

Need  for  the  Proposed  Action 

The  NFS  Erwin  Plant  provides  unique 
fuel  material  fabrication  and  uranium 
recovery  services  for  the  United  States. 
NFS  is  the  sole  fabricator  of  classified 
fuel  material  for  the  United  States  Naval 
Reactor  Program  and  is  also  involved  in 
U.S.  Department  of  Energy  uranium 
recovery  projects. 

Environmental  Impacts  of  the  Proposed 
Action 

Normal  Operations 

Normal  operations  will  involve 
discharges  to  the  atmosphere  and  to 
surface  water.  Radionuclides  that  may 
be  released  include  isotopes  of  the 


actinide  elements  uranium,  thorium, 
plutonium,  and  americium  and  lesser 
amounts  of  fission  products,  including 
technicium.  Sources  of  releases  to  the 
atmosphere  are  the  main  plant  stack, 
secondary  stacks  in  process  buildings, 
and  fugitive  dust  emissions  from 
decommissioning/remediation 
activities.  Sources  of  releases  to  surface 
water  include  the  waste  water  treatment 
system,  the  secondary  cooling  system, 
and  the  sanitary  sewer  system. 

A  dose  assessment  was  performed  to 
estimate  the  impact  from  radiological 
releases  to  the  air.  Atmospheric  release 
exposure  pathways  included  inhalation, 
ingestion  of  contaminated  crops  and 
resuspended  dirt,  and  external  exposure 
to  the  airlxime  plume  and  contaminated 
ground.  For  these  atmospheric  releases, 
the  largest  tissue  dose  is  to  the  lung 
from  inhalation  of  "*U,  with  minor 
contribution  from  the  crop  ingestion 
and  external-exposure  pathways.  For 
the  maximally  exposed  individual,  the 
committed  effective  dose  equivalent 
(CEDE)  for  combined  releases  from 
production  operations  and 
decommissioning/remediation  activities 
was  estimated  as  2.7x10  "'  Sv/yr  (2.7 
mrem/yr).  Doses  from  remediation 
activities  are  about  an  order  of 
magnitude  less  than  doses  from 
production  activities. 

A  dose  assessment  was  also 
performed  to  estimate  the  impact  from 
radiological  releases  to  surface  water. 
Liquid  effluents  are  released  directly  or 
indirectly  into  the  Nolichucky  River. 
Small  creeks  receiving  portions  of  the 
liquid  discharge.  Banner  Spring  Branch 
and  Martin  Creek,  are  not  used  as  a 
drinking  water  supply  for  area  residents. 
The  analysis  assumes  that  an  individual 
along  the  Nolichucky  River  and  the 
surrounding  population  out  to  a 
distance  of  80  kilometers  (50  miles)  use 
this  potentially  contaminated  water. 
Liquid-release  exposure  pathways 
included  ingestion  of  drinking  water, 
fish,  and  irrigated  crops  and  external 
exposure  during  recreational  activities. 
The  largest  tissue  doses  are  to  the  bone 
surface  from  ingestion  of  thorium-232, 
and  external  doses  are  a  factor  of  2500 
smaller  than  internal  doses.  Fish,  crop, 
and  drinking-water  consumption 
account  for  49,  37,  and  14  percent  of  the 
dose,  respectively.  The  CEDE  for  the 
maximally  exposed  individual  was 
estimated  as  9.7x10"'  Sv/yr  (0.10 
mrem/yr). 

Under  the  proposed  action,  about 
2874  shipments  of  contaminated  soil 
would  be  transported  offsite  to  the 
Envirocare  disposal  facility  in  Utah.  The 
reference  value  used  for  estimating 
radiological  exposure  to  the  public  from 
transporting  contaminated  soil  from  a 
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uraniujT)  fuel  fabrication  plant  is 
8.00x10"*  peBson-rem  per  shipment. 
Multiplying  this  dose  rate  by  (he 
number  of  wafte  shipments  yields  23 
person-mrem.jThus,  a  small  fraction  of 
one  person-re^  would  be  received  by 
the  public  froin  transporting  waste 
offsite. 

NRC  regulations  in  10  CFR 
20.1301(a)(1)  require  that  the  total 
effective  dose  equivalent  (TEDE)  for 
members  of  the  public  not  exceed 
1.0x10"'  Sv  (loo  mrem)  per  year.  In 
addition.  10  CFR  20.1101(d)  requires 
licensees  to  ii^plement  a  constraint  on 
atmospheric  releases  other  than  radon 
such  that  an  individual  member  of  the 
public  will  not  be  expected  to  receive  a 
dose  in  excess  of  1x10"*  Sv  (10  mrem)/ 
yr  from  these  Releases.  Although  not 
applicable  to  ihe  NFS  Erwin  Plant 
because  it  does  not  process  uranium  for 
the  productio*  of  electric  power,  U.S. 
Environment^  Protection  Agency  (EPA) 
regulations  (4^  CFR  190)  require  that  for 
routine  releases,  the  annual  dose 
equivalent  forjall  pathways  not  exceed 
2.5x10"*  Sv  (15  mrem)  to  the  whole 
body,  7.5x10  H*  Sv  (75  mrem)  to  the 
thyroid,  and  2[5xlO  "  *  Sv  (25  mrem)  to 
any  other  orgain.  Doses  related  to  NFS 
Erwin  Plant  operations  are  dominated 
by  releases  to  ihe  atmosphere.  For  the 
maximally  ex]>osed  individual,  the 
annual  TEDE  was  estimated  as  2.7x10"' 
Sv  (2.7  mrem)>  well  within  the  limits 
established  byj  NRC  and  EPA.  The 
largest  annuaMssue  dose  was  estimated 
as  2.1x10"*  sir  (21  mrem)  to  the  lung. 
Although  this  tissue  dose  approaches 
the  40  CFR  190  limit,  it  is  based  on 
conservative  ^timates  of  atmospheric 
dispersion  an^  of  releases  from  process 
vents  to  bound  all  possible  activities. 
The  actual  impacts  are  expected  to  be 
less  than  thest  estimates.  The  estimated 
dose  from  all  other  releases  are  small 
fractions  of  applicable  limits. 

The  impact  analysis  considers 
individuals  living  near  the  plant  and  the 
surrounding  population  out  to  a 
distance  of  80J  kilometers  (50  miles).  The 
total  population  dose  (about  0.4  per-Sv/ 
yr)  is  a  small  addition  to  a  background 
dose  for  the  a^ected  population  of 
950,000,  whicli  is  approximately  1000 
per-Sv/yr. 

Impacts  froBi  releases  of  non- 
radiological  contaminants  to  air,  surface 
water,  and  grdundwater  were  also 
assessed.  Air  quality  is  protected  by 
enforcing  emission  limits  and  the 
maintenance  of  pollution  control 
equipment,  a^  required  under  several 
operating  permits  issued  by  the 
Tennessee  Aif  Pollution  Control  Board, 
Department  of  Environment  and 
Conservation.;  The  primary 
nonradiologidal  emissions  are  expected 


to  include  volatile  organic  compoimds, 
carbon  monoxide,  and  nitrogen  oxides. 
Normal  emissions  of  gaseous  effluents 
from  process  stacks  are  not  expected  to 
have  a  significant  impact  on  offsite 
nonradiological  air  quality,  because  the 
estimated  concentrations  at  the  nearest 
site  boundary  are  two  to  three  orders  of 
magnitude  less  than  the  most  stringent 
State  of  Tennessee  primary  air-quality 
standards.  The  emission  rate  reported 
for  hydrogen  fluoride  (HF)  is  estimated 
to  result  in  a  concentration  that  is  at 
least  50  to  60  percent  less  than  the  most 
stringent  State  of  Tennessee  standard. 

Several  chemical  contaminants  have 
been  detected  in  Banner  Spring  Branch 
at  levels  which  exceed  site-specific 
criteria.  NFS  has  proposed  the  removal 
of  contaminated  soils,  sediments,  and 
piping,  which  are  believed  to  be  the 
source  of  the  contamination.  In 
addition,  NFS  will  routinely  monitor 
Banner  Spring  Branch  for  cyanide  and 
zinc  as  recommended  in  the  Resource 
Conservation  and  Recovery  Act  Facility 
Investigation  Report  for  Areas  of 
Concern  #2  (Building  111  boiler 
blowdown  and  backwash  water)  and  #4 
(storm  sewer  system).  No  contamination 
of  other  surface  waters  due  to  plant 
activities  has  been  identified. 

Surface  water  quality  is  expected  to 
be  protected  from  future  site  activities 
by  enforcing  release  limits  and 
monitoring  programs,  as  required  under 
the  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit. 
Annual  average  concentrations  of 
parameters  regulated  by  the  NPDES 
permit  have  generally  been  below 
discharge  limits  established  for  outfalls 
001  and  002  from  1990  to  1996  when 
either  production  operations  or 
decommissioning  activities  were  being 
performed.  Therefore,  these  parameters 
are  expected  to  remain  below  the 
discharge  limits  during  the  license 
renewal  period.  Furthermore,  discharges 
are  not  expected  to  have  significant 
impact  on  the  surface  water  quality  in 
the  Nolichucky  River  because  of  the 
dilution  volume  in  the  river. 

Previous  operation  of  the  plant  has 
resulted  in  localized  chemical  and 
radiological  contamination  of 
groundwater.  Groimdwater  monitoring 
conducted  by  NFS  indicates  that  plumes 
of  uranium,  tetrachloroethylene, 
trichloroethylene,  1 ,2-dichloroethylene, 
and  vinyl  chloride  could  migrate  offsite 
in  the  direction  of  the  Nolichucky  River. 
To  address  this  contamination,  NFS  has 
removed  much  of  the  source  of  the 
contamination  through  extensive 
remediation  projects  including 
excavation  of  contaminated  areas  in  the 
North  Site.  In  addition,  NFS  is  ciurently 
engaged  in  decommissioning  of  the 


Radiological  Burial  Ground  and  has 
proposed  a  final  decommissioning  plan 
for  the  entire  North  Site  to  remove  more 
of  the  source  term.  NFS  is  also  working 
with  the  Tennessee  Department  of 
Environment  and  Conservation  and  the 
Environmental  Protection  Agency  to 
design  remedial  strategies  and  to 
investigate  the  offsite  extent  of  these 
plumes. 

Groundwater  modeling  conducted  by 
NFS  also  indicates  that  contamination 
from  the  NFS  site  should  not  have  an 
impact  on  local  drinking  water  because 
contaminant  plumes  are  not  expected  to 
intersect  the  capture  zone  for  this  water. 
However,  NFS  will  be  required  by  the 
NRC  to  continue  routine  groundwater 
monitoring  to  assess  the  natiu%  and 
extent  of  groundwater  contamination 
and  will  be  required  to  conduct 
remediation,  if  necessary,  to  prevent 
offsite  impacts  to  human  health  and 
safety. 

If  the  license  is  renewed  to  allow  both 
production  o[)erations  and 
decommissioning/  remediation 
activities,  approximately  39,100  cubic 
meters  (1,380,000  cubic  feet)  of  waste 
would  be  shipped  offsite  to  Envirocare 
in  Utah.  Assuming  that  each  waste 
shipment  contains  13.6  cubic  meters 
(480  cubic  feet)  of  waste,  2874 
shipments  of  soil  would  be  transported 
to  Envirocare.  To  estimate  the  number 
of  fatalities  from  transporting  waste,  the 
fatal  accident  risk  rate  was  multiplied 
by  the  distance  traveled,  where  the 
distance  traveled  is  the  round  trip 
between  the  facility  and  the  disposal 
site.  A  fatal  accident  rate  of  3.8x10"* 
per  kilometer  (6.1x10  "*  per  mile) 
traveled  was  assumed.  Multiplying  this 
fatal  accident  rate  by  a  round  trip 
distance  of  6560  kilometers  (4100  miles) 
between  the  NFS  plant  in  Erwin, 
Tennessee,  and  Envirocare  in  Clive, 
Utah,  and  the  number  of  shipments 
yields  a  risk  of  less  than  one  (0.72) 
fatality. 

No  impacts  are  expected  on  land  use, 
biotic  resovuces,  or  cultural  resoiut:es. 
And  a  small  positive  socioeconomic 
impact  is  expected  through  the 
employment  of  350  people  at  the  site. 

Accident  Conditions 

The  handling,  processing,  and  storage 
of  material  containing  radioactive 
constituents  at  the  NFS  Erwin  Plant 
could  result  in  uncontrolled  release  of 
radioactive  material  to  the  environment 
from  accidents.  Therefore,  the  NRC  staff 
conducted  an  accident  analysis.  A  drop 
of  contaminated  dirt  during  remediation 
activities,  failure  of  a  high  efficiency 
particulate  air  filter  as  a  consequence  of 
fire,  and  a  generic  criticality  event  were 
selected  as  representative  accidents.  The 
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TEDE  to  the  maximally  exposed 
individual  from  accidents  involving  a 
spill  of  contaminated  soil  or  a  facility 
&«  were  estimated  to  be  less  than  0.05 
mSv  (5  mrem),  a  small  fraction  of 
annual  background  exposure. 

The  prompt,  external,  and  internal 
doses  due  to  an  inadvertent  criticality 
were  estimated  to  be  5.0x10" 3, 
1.5x10-2,  and  2.6x10- '  Sv  (0.5, 1.5,  and 
0.026  rem),  respectively,  for  the 
maximally  exposed  nearest  resident. 
Because  two  independent,  concurrent 
failures  must  occur  before  initiation  of 
a  nuclear  criticaUty,  the  possibility  of 
such  an  event  occurring  is  considered 
by  the  NRC  staff  to  be  extremely  low. 
Therefore,  the  overall  risk  from  such  an 
accident  is  acceptable. 

Agencies  and  Persons  Consulted 

The  State  of  Tennessee  Department  of 
Environment  and  Conservation  (DEC) 
was  contacted  concerning  renewal  of 
the  NFS  license.  DEC  had  not  identified 
any  environmental  issues  associated 
with  renewal  and  did  not  object  to 
renewal. 

Conclusion 

The  NRC  has  determined  that  the 
issuance  of  the  renewal  to  allow  NFS  to 
process  HEU  into  a  classified  fuel 
product,  to  process  HEU  scrap  to 
recover  uranium,  and  to  conduct 
specified  decommissioning  activities 
wrill  not  result  in  significant  impact  to 
human  health  or  the  environment. 

Finding  of  Ne  Significant  Impact 

The  Conunission  has  prepared  an 
Environmental  Assessment  related  to 
the  renewal  of  Special  Nuclear  Material 
License  SNM-124.  On  the  basis  of  the 
Assessment,  the  Commission  has 
concluded  that  the  environmental 
impacts  associated  with  the  proposed 
action  would  not  be  significant  and  do 
not  warrant  the  preparation  of  an 
Environmental  Impact  Statement. 
Accordingly,  it  has  been  determined 
that  a  Finding  Of  No  Significant  Impact 
is  appropriate. 

The  Environmental  Assessment  and 
the  documents  related  to  this  proposed 
action  are  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Document  Room 
at  the  Gelman  Building,  2120  L  Street 
NW,  Washington,  DC. 

The  NRC  contact  for  this  Ucensing 
action  is  Thomas  Cox.  Mr.  Cox  may  be 
contacted  at  (301)  415-8107  or 
thc@nrc.gov  for  more  information. 


Dated  at  Rockville,  Maryland,  this  29th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 
Charles  W.  Emeigh, 

Acting  Chief,  Licensing  Branch,  Division  of 
Fuel  Cycle  Safety  and  Safeguards,  NMSS. 
[FR  Doc.  99-2628  Filed  2-3-99;  8:45  am) 

BtLUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-498  and  50-499] 

STP  Nuclear  Operating  Company; 
Notice  of  WIttKlrawal  of  Application  for 
Amendment  to  FacHity  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  STP  Nuclear 
Operating  Company  (the  licensee)  to 
withdraw  its  August  18, 1997. 
application  for  proposed  amendment  to 
Facility  Operating  Licenses  Nos.  NPF- 
76  and  NPF-«0  for  the  South  Texas 
Project,  Units  1  and  2,  located  in 
Matagorda  County,  Texas. 

The  proposed  amendment  would 
have  revised  Technical  Specification 
3.7.1.6,  Atmospheric  Steam  Rehef 
Valves,  to  ensure  the  automatic  feature 
of  the  steam  generator  power  operated 
relief  valve  remains  operable  during 
Modes  1  and  2.  In  addition,  the 
proposed  change  would  have  added  a 
surveillance  requiring  that  a  channel 
calibration  on  the  steam  generator 
power  operated  relief  valve  be 
performed  every  18  months. 
Subsequently,  by  letter  dated  January 
19, 1999,  the  licensee  withdrew  the 
amMidment  request. 

The  CommissioR  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  September  24, 
1997  (62  FR  50007  ).  However,  by  letter 
dated  January  19, 1999,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  18, 1997,  and 
the  licensee's  letter  dated  January  19, 
1999,  which  withdrew  the  application 
for  Ucense  amendment.  The  above 
dociunents  are  available  for  public . 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Wharton  County  Junior 
College,  J.M.  Hodges  Learning  Center, 


911  Boling  Highway,  Wharton.  TX 
77488. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  W.  Alexion, 
Project  Manager,  Project  Directorate  IV-1, 
Division  of  Reactor  Projects  III/IV,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  99-2629  Filed  2-3-99;  8:45  am) 

BILUNO  CODE  7S9&-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLOiNQ  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATE:  Monday,  February  9,  1999. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike.  Rockville. 
Maryland. 

STATUS:  Public. 

MATTERS  TO  BE  CONSIDERED: 

Menday  February  9 

2:00  p.m. — Briefing  on  HLW  Program 
Viability  Assessment  (Public  Meeting) 

3:30  p.m. — Briefing  by  Executive 
Branch — (Closed-ex.  4  &  9b) 

*  The  schedule  for  Conunission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meeting  call  (recording)-~{301) 
415-1292. 

CONTACT  PERSON  FOR  MORE  INf  ORMATtON: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at: 

http;//www. nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers,  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkwr@nrc.gov. 

Dated:  February  1, 1999. 
WiaittBi  M.  HiH,  Jr., 

SECY  Tracking  Officer,  Office  of  the 

Secretary. 

[FR  Doc.  99-2745  Filed  2-2-99;  11:39  ami 
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OFFICE  OF  MA 
BUDGET 


I 


AGEME^4T  AND 


0MB  Circular  AfllO.  "Uniform 
Administrative  (tequirements  for 
Grants  and  Agrfements  With 
Institutions  of  Mgher  Education, 
Hospitals,  and  6ttier  Non-Profit 
Organizations" 

agency:  Office  qf  Management  and 

Budget,  Executive  Office  of  the 

President. 

ACnOM:  Proposed  revision. 

SUMMARY:  This  motice  offers  interested 
parties  an  opportunity  to  comment  on  a 
proposed  revisicti  to  OMB  Circular  A- 
110,  "Uniform  Aidministrative 
Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Non- 
profit Organizations."  Pub.  L.  105-277 

directs  OMB  to  apnend  Section .36 

of  OMB  Circular  A-1 10  to  require 
Federal  awarding  agencies  "to  ensure 
that  all  data  produced  under  an  award 
will  be  made  available  to  the  public 
through  the  prooedures  established 
under  the  Freedom  of  Information  Act" 
(FOIA).  The  Act  Ifurther  states  that  "if 
the  agency  obtaiiiing  the  data  does  so 
solely"  in  response  to  a  FOIA  request, 
the  agency  "may  authorize  a  reasonable 
user  fee  equaUnd  the  incremental  cost  of 
obtaining  the  data."  Pursuant  to  the 
direction  of  Pub- L.  105-277,  OMB  is 
proposing  to  rev  se  Circular  A-110  as 
shown  below. 

DATES:  Comment  s  must  be  received  by 
April  5,  1999. 

ADDRESSES:  Cominents  on  this  proposed 
revision  should  |)e  addressed  to:  F. 
James  Chamey,  Policy  Analyst,  Office  of 
Management  and  Budget,  Room  6025, 
New  Executive  Office  Building, 
Washington,  DC  20503.  If  possible, 
please  include  a  Iword  processing 
version  of  commjents  on  a  computer 
disk.  Comments  ^ay  also  be  submitted 
via  E-mail  to:  fchamey@omb.eop.gov. 
Please  include  the  full  body  of  E-mail 
comments  in  the  text  of  the  message  and 
not  as  an  attachr^ent.  Please  include  the 
name,  title,  orgaiiization,  postal  address, 
and  E-mail  address  in  the  text  of  the 
message. 

FOR  FURTHER  INFORMATION  CONTACT:  F. 
James  Chamey,  Policy  Analyst,  Office  of 
Management  an^  Budget,  at  (202)  395- 
3993. 

SUPPLEMENTARY  flFORMATION:  Pub.  L. 
105-277  include^  a  provision  that 

directs  OMB  to  aknend  Section .36 

of  OMB  Circular!  A-1 10  "to  require 
Federal  awarding  agencies  to  ensure 
that  all  data  proquced  under  an  award 
will  be  made  available  to  the  public 


through  the  procedures  established 
under  the  Freedom  of  Information  Act." 
Pub.  L.  105-277  further  provides  that  "if 
the  agency  obtaining  the  data  does  so 
solely  at  the  request  of  a  private  party, 
the  agency  may  authorize  a  reasonable 
user  fee  equaUng  the  incremental  cost  of 
obtaining  the  data."  According  to 
congressional  floor  statements  made  in 
support  of  the  provision,  its  aim  is  to 
"provide  the  public  with  access  to 
federally  funded  research  data"  that  is 
"used  by  the  Federal  Government  in 
developing  policy  and  rules."  144  Cong. 
Rec.  S12134  (October  9,  1998) 
(Statement  of  Sen.  Lott);  see  id. 
(Statement  of  Sen.  Shelby)  (the 
provision  "represents  a  first  step  in 
ensuring  that  the  public  has  access  to  all 
studies  used  by  the  Federal  Government 
to  develop  Federal  policy"). 

In  describing  the  foregoing  provisions 
of  Pub.  L.  105-277,  congressional 
proponents  stated  that  it  requires  OMB 
"to  amend  OMB  Qrcular  A-110  to 
require  Federal  awarding  agencies  to 
ensure  that  all  research  results, 
including  underlying  research  data, 
funded  by  the  Federal  Government  are 
made  available  to  the  public  through  the 
procedures  established  under  the 
Freedom  of  Information  Act."  Id. 
(Statement  of  Sen.  Lott).  The  proponents 
also  stated  that  "the  amended  Circular 
shall  apply  to  all  Federally  funded 
research,  regardless  of  the  level  of 
funding  or  whether  the  award  recipient 
is  also  using  non-Federal  funds."  Id. 
(Statement  of  Sen.  Campbell).  They  also 
explained  that  "[t)he  Conferees 
recognize  that  this  language  covers 
research  data  not  currently  covered  by 
the  Freedom  of  Information  Act.  The 
provision  applies  to  all  Federally 
funded  research  data  regardless  of 
whether  the  awarding  agency  has  the 
data  at  the  time  the  request  is  made" 
under  the  FOIA.  Id.  Under  the  Supreme 
Court's  decision  in  Forsham  v.  Harris, 
445  U.S.  169, 179-80  (1980),  data  that 
is  in  the  files  of  a  recipient  of  a  Federal 
award,  but  not  in  the  files  of  a  Federal 
agency,  would  not  otherwise  be 
available  under  FOIA. 

The  proposed  revision  to  Section 

.36  of  Circular  A-110  implements 

the  requirements  of  Pub.  L.  105-277  by 
providing  that,  after  publication  of 
research  findings  used  by  the  Federal 
government  in  developing  policy  or 
rules,  the  research  results  and 
underlying  data  would  be  available  to 
the  public  in  accordance  with  the  FOIA. 
Pursuant  to  the  direction  of  Pub.  L.  105- 
277,  the  proposed  revision  requires 
Federal  awarding  agencies,  in  response 
to  a  FOIA  request,  to  obtain  the 
requested  data  from  the  recipient  of  the 
Federal  award.  Since  the  agency  must 


take  steps  to  obtain  the  data,  the  agency 
is  afforded  a  reasonable  time  to  do  so. 
Once  the  agency  has  obtained  the  data, 
the  agency  will  then  process  the  FOIA 
request  in  accordance  with  the  standard 
procedural  and  substantive  mles  that 
govern  FOIA  requests.  These  standard 
FOIA  rules  include  the  statutory 
concept  of  what  constitutes  a  "record" 
and  the  statutory  "exemptions"  (foimd 
in  5  U.S.C.  552(b))  from  the  FOIA's 
requirement  to  disclose  records. 
Accordingly,  after  obtaining  and 
reviewing  the  requested  data,  the  agency 
will  have  to  determine  whether  any  of 
the  FOIA  exemptions,  which  permit  an 
agency  to  withhold  requested  records, 
would  apply  to  some  or  all  of  the  data. 
For  example,  FOIA  Exemption  6,  5 
U.S.C.  552(b)(6),  exempts  "personnel 
and  medical  files  and  similar  files  the 
disclosure  of  which  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy".  If  the  Federal 
awarding  agency  obtained  the  data 
solely  in  response  to  a  FOIA  request,  the 
agency  may  charge  the  requester  a 
reasonable  fee  equaling  the  full 
incremental  cost  of  obtaining  the  data. 
This  fee  should  reflect  costs  incurred  by 
the  agency,  the  recipient,  and  applicable 
subrecipients.  This  fee  is  in  addition  to 
any  fees  the  agency  may  assess  under 
the  FOIA  (5  U.S.C.  552(a)(4)(A)). 

OMB  recognizes  that  this  proposed 
revision  required  by  Pub.  L.  105-277 
raises  a  number  of  important  issues. 
Accordingly,  OMB  encourages 
interested  parties  to  provide  comment  at 
this  time  so  that  any  concerns  may  be 
addressed  in  OMB's  development  of  the 
final  revision  to  the  Circular,  to  be 
published  after  the  close  of  the 
comment  period. 

In  conclusion,  pursuant  to  the 
direction  contained  in  Pub.  L.  105—277 
OMB  is  proposing  to  revise  Circular  A- 
110  as  shown  below. 

Issued  in  Washington,  DC,  January  26, 
1999. 

Norwood  J.  Jackson, 

Acting  Controller 

Pursuant  to  the  direction  of  Pub.  L. 
105-277,  OMB  hereby  proposes  to 

amend  Section .36(c)  of  OMB 

Circular  A-110  to  read  as  follows: 

(c)  The  Federal  Government  has  the 
right  to  (1)  obtain,  reproduce,  publish  or 
otherwise  use  the  data  first  produced 
under  an  award,  and  (2)  authorize 
others  to  receive,  reproduce,  publish,  or 
otherwise  use  such  data  for  Federal 
purposes.  In  addition,  in  response  to  a 
Freedom  of  Information  Act  (FOIA) 
request  for  data  relating  to  published 
research  findings  produced  under  an 
award  that  were  used  by  the  Federal 
Government  in  developing  poUcy  or 
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rules,  the  Federal  awarding  agency 
shall,  within  a  reasonable  time,  obtain 
the  requested  data  so  that  they  can  be 
made  available  to  the  public  through  the 
procedures  established  under  the  FOIA. 
If  the  Federal  awarding  agency  obtains 
the  data  solely  in  response  to  a  FOIA 
request,  the  agency  may  charge  the 
requester  a  reasonable  fee  equaling  the 
full  incremental  cost  of  obtaining  the 
data.  This  fee  should  reflect  costs 
incurred  by  the  agency,  the  recipient, 
and  applicable  subrecipients.  This  fee  is 
in  addition  to  any  fees  the  agency  may 
assess  under  the  FOIA  (5  U.S.C. 
552(aK4){A)). 

[FR  Doc.  99-2220  Filed  2-3-99;  8:45  am) 
aiLUNQ  CODE  3110-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rei  No.  IC-23671;  Hie  ^4o.  812-11344] 
Rydex  Variable  Trust,  et  al. 

January  29, 1999. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for  an 

order  under  Section  6(c)  of  the 

Investment  Company  Act  of  1940  (the 

"1940  Act")  granting  exemptive  relief 

from  Sections  9(a),  13(a),  15(a),  and 

15(b)  of  the  1940  Act  and  Rules  6e- 

2(b)(15)  and  6e-3(T)(b)(15)  thereunder. 

SUMMARY  Of  APPUCATION:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  shares  of  the  Rydex  Variable 
Trust  and  shares  of  any  other 
investment  company  that  is  designed  to 
fund  insurance  products  and  for  which 
PADCO  Advisors  II,  Inc.  ("PADCO"),  or 
any  of  its  affiliates,  may  serve  as 
investment  advisor,  administrator, 
manager,  principal  underwriter,  or 
sponsor  (collectively,  the  "Trust")  to  be 
sold  to  and  held  by:  (a)  Variable  annuity 
and  variable  Ufe  insurance  separate 
accounts  of  both  affiliated  and 
imaffiliated  life  insurance  companies 
(the  "Participating  Insurance 
Companies");  and  (b)  quaUfied  pension 
and  retirement  plans  outside  the 
separate  account  context  (the  "Qualified 
Plans"). 

Applicants:  Rydex  Variable  Trust  and 
PADCO  Advisors  n.  Inc. 

Filing  Date:  The  application  was  filed 
on  October  7, 1998,  amended  and 
restated  on  December  17, 1998,  and 
amended  and  restated  on  January  28, 
1999. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 


hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  February  24, 1999,  and 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the  request 
and  the  issues  contested.  Persons  may 
request  notihcation  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
AppUcants,  c/o  Morgan,  Lewis  & 
Bockius  LLP,  Attention:  John  H.  Grady, 
Jr.,  Esq.,  and  C.  Ronald  Rubley,  Esq., 
One  Logan  Square,  Philadelphia,  PA 
19103-6993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Peterson,  Attorney,  or  Susan 
Olson,  Branch  Chief.  Office  of  Insurance 
Products,  Division  of  Investment 
Management,  at  (202)  942-0670. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  SEC,  450  Fifth 
Street,  NW,  Washington.  DC  (tel.  (202) 
942-8090). 

Applicants'  Representations 

1.  Rydex  Variable  Trust,  a  Delaware 
business  trust,  currently  consists  of  22 
separate  series,  each  for  a  separate 
portfolio  (such  portfolios,  and 
additional  portfolios  that  may  be  added 
in  the  future,  are  referred  to  herein 
individually  as  a  "Portfolio"  and 
collectively  as  "Portfolios"). 

2.  PADCO  serves  as  the  investment 
advisor  to  Rydex  Variable  Trust  and  is 
registered  as  an  investment  advisor 
imder  the  Investment  Advisers  Act  of 
1940. 

3.  Applicants  state  that  shares  of 
Portfolios  of  the  Trust  may  be  offered  to 
variable  annuity  separate  accounts  and 
variable  life  insiu-ance  separate  accounts 
established  by  Participating  Insurance 
Companies  that  may  or  may  not  be 
affiliated  with  one  another,  and  to 
Qualified  Plans. 

4.  The  Participating  Insurance 
Companies  will  establish  their  own 
separate  accounts  (the  "Separate 
Accounts")  and  design  their  own 
variable  aimuity  and  variable  life 
Insurance  contracts  ("Variable 
Contracts").  Applicants  state  that  the 
role  of  the  Trust  imder  this  arrangement 
will  consist  of  offering  shares  to  the 
Separate  Accounts  and  fulfilling  any 


conditions  that  the  Commission  may 
impose  upon  granting  the  order 
requested  in  the  application. 

5.  Applicants  state  that  the  Trust  can 
increase  its  asset  base  through  the  sale 
of  shares  of  the  Trust  to  the  Qualified 
Plans.  The  Qualified  Plans  may  choose 
the  Trust  as  the  sole  investment  option 
under  a  Plan  or  as  one  of  several 
investment  options.  Participants  in  the 
Qualified  Plans  may  be  given  an 
investment  choice  depending  upon  the 
Qualified  Plan.  Shares  of  the  Trust  sold 
to  a  Qualified  Plan  will  be  held  by  the 
trustees  of  the  Qualified  Plans  as 
mandated  by  Section  403(a)  of  the 
Employee  Retirement  Income  Security 
Act  ("ERISA"). 

Applicants'  Legal  Analysis 

1.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
Separate  Account  registered  under  the 
1940  Act  as  a  unit  investment  trust 
("UTT"),  Rule  6e-2(b){15)  provides 
partial  exemptions  from  Sections  9(a), 
13(a),  15(a)  and  15(b)  of  the  1940  Act. 
The  exemptions  provided  under  Rule 
6e-2(b)(15)  are  available  only  where  the 
management  investment  company 
underlying  the  UTT  offers  its  shares 
"exclusively  to  variable  life  insurance 
separate  accounts  of  the  Ufe  insurer,  or 
of  any  affiliated  life  insurance 
company."  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  medium  for  both 
variable  annuity  and  variable  life 
ins\u"ance  separate  accounts  is  referred 
to  as  'mixed  funding,"  The  use  of  a 
common  investment  company  as  the 
underlying  investment  medium  for 
separate  accounts  of  unaffiliated 
insurance  companies  is  referred  to  as 
"shared  funding."  The  relief  provided 
under  Rule  6e-2(b)(15)  is  not  applicable 
to  a  scheduled  premium  variable  Ufe 
insurance  separate  account  that  owns 
shares  of  an  underlying  fund  where  the 
underlying  fund  offers  its  shares  to  a 
variable  annuity  separate  account  of  the 
same  company  or  of  any  other  affiliated 
or  unaffiliated  insurance  company. 
Therefore,  Rule  6e-2(b){15)  does  not 
provide  exemptive  relief  for  either 
mixed  funding  or  shared  funding. 

2.  AppUcants  state  that  with  respect 
to  Rule  6e-2,  exemptive  relief  is  also 
necessary  if  shares  of  the  Trust  are  to  be 
sold  to  Qualified  Plans  since  the  relief 
under  Rule  6e-2  is  available  only  where 
shares  are  offered  exclusively  to 
separate  accounts  of  insurance 
companies. 

3.  In  cormection  with  flexible 
premium  variable  Ufe  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  1940  Act 
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as  a  Urr,  Rule  6e-3(T)(b)(15)  provides 
partial  exemp:ions  from  Sections  9(a), 
13(a),  15(a).  and  15(b)  of  the  1940  Act. 
The  exemptions  provided  under  Rule 
6e-3(T)(b)(15i  are  available  only  where 
all  the  assets  <  if  the  separate  account 
consist  of  the  shares  of  one  or  more 
registered  management  investment 
companies  which  offer  their  shares 
"exclusively  to  separate  accounts  of  the 
life  insurer,  oi  of  any  affiliated  life 
insurance  con  ipany,  offering  either 
scheduled  or :  lexible  contracts,  or  both; 
or  which  also  offer  their  shares  to 
variable  annu  ty  separate  accounts  of 
the  life  insurer  or  of  an  affiliated  life 
insurance  company."  Therefore,  Rule 
6e-3(T)  permits  mixed  funding,  but 
does  not  perrr  it  shared  funding. 

4.  Applicants  state  that  with  respect 
to  Rule  6e-3(' ").  exemptive  relief  is  also 
necessary  if  si  lares  of  the  Trust  are  to  be 
sold  to  Qualif  ed  Plans  since  the  relief 
under  Rule  6e-3(T)  is  available  only 
where  shares  ire  offered  exclusively  to 
separate  accounts  of  insurance 
companies. 

5.  Applicants  state  that  changes  in  the 
tax  law  have  created  the  opportunity  for 
the  Trust  to  ir  crease  its  asset  base 
through  the  si  le  of  Trust  shares  to  the 
Qualified  Plai  is.  Applicants  state  that 
Section  817(h  of  the  Internal  Revenue 
Code  of  1986,  as  amended  (the  "Code"), 
imposes  carta  n  diversification 
standards  on  I  und  investments 
underlying  va  "iable  contracts. 
Specifically,  t  le  Code  provides  that  a 
variable  contrict  shall  not  be  treated  as 
an  annuity  co  itract  or  life  insurance 
contract  for  any  period  (and  any 
subsequent  ptriod)  for  which  the 
investments,  m  accordance  with 
regulations  prescribed  by  the  Treasury 
Department,  aire  not  adequately 
diversified.  Oh  March  ,m  1989.  the 
Treasury  Depirtment  issued  regulations 
which  established  diversification 
requirements  for  the  investment 
portfolios  unc^erlying  variable  contracts 
(Treas.  Reg.  §11.817-5(1989)).  The 
regulations  provide  in  pertinent  part,  an 
insurance  company  separate  account 
may  look  through  to  the  investments  of 
a  regulated  investment  company  in 
which  it  invests  in  order  to  meet  the 
diversificatioi^  requirements,  if  all  of  the 
beneficial  interests  in  the  regulated 
investment  cdmpany  are  held  by 
separate  acco^mts  of  one  or  more 
insurance  coijipanies.  The  regulations, 
however,  contain  certain  exceptions  to 
this  requiremont,  one  of  which  allows 
shares  in  an  investment  company  to  be 
held  by  the  tristee  of  a  qualified 
pension  or  retirement  plan  without 
adversely  affelcting  the  ability  of  life 
insurance  companies  to  hold  shares  in 
the  same  inve  stment  company  in  their 


separate  accounts  (Treas.  Reg.  §  1.817- 

5(0(3)(iii)). 

6.  Applicants  state  that  the 
promulgation  of  Rules  6e-2  and  6e-3(T) 
under  the  1940  Act  preceded  the 
issuance  of  these  Treasury  regulations. 
Applicants  assert  that,  in  all  probability, 
the  sale  of  shares  of  the  same 
investment  company  to  both  separate 
accounts  and  Qualified  Plans  was  not 
envisioned  at  the  time  of  the  adoption 
of  Rules  6e-2(b)(15)  and  6e-3(T)(15). 

7.  Applicants  therefore  request  relief 
from  Sections  9(a),  13(a),  15(a)  and  15(b) 
of  the  1940  Act.  and  Rules  6e-2(b)(15) 
and  6e-3(T)(b)(15)  thereunder,  to  the 
extent  necessary  to  permit  shares  of  the 
Trust  to  be  offered  and  sold  to,  and  held 
by.  Qualified  Plans,  as  well  as  separate 
accounts. 

8.  Section  9(a)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
company  to  serve  as  investment  advisor 
to,  or  principal  underwriter  for,  any 
registered  of)en-end  investment 
company  if  an  affiliated  person  of  that 
company  is  subject  to  a  disqualification 
enumerated  in  Section  9(a)(1)  or  (2). 
Rules  6e-2(b)  and  6e-3(T)(b)(15) 
provide  exemptions  from  Section  9(a) 
under  certain  circumstances,  subject  to 
the  limitations  on  mixed  and  shared 
funding.  The  relief  provided  by  Rules 
6e-2(b)(15)(i)  and  6e-3(T)(b)(15)(i) 
permits  a  person  disqualified  under 
Section  9(a)  to  serve  as  an  officer, 
director,  or  employee  of  the  life  insurer, 
or  any  of  its  affiliates,  so  long  as  that 
person  does  not  participate  directly  in 
the  management  or  administration  of 
the  underlying  fund.  The  relief  provided 
by  Rules  6e-2(b)(15)(ii)  and  6e- 
3(T)(b)(15)(ii)  permits  the  hfe  insurer  to 
serve  as  the  underlying  fund's 
investment  advisor  or  principal 
underwriter,  provided  that  none  of  the 
insurer's  personnel  who  are  ineligible 
pursuant  to  Section  9(a)  participate  in 
the  management  or  administration  of 
the  fund. 

9.  Applicants  state  that  the  partial 
relief  from  Section  9(a)  found  in  Rules 
6e-2(b)(15)  and  6e-3(T)(b)(15),  in  effect, 
limits  the  amount  of  monitoring 
necessary  to  ensure  compliance  with 
Section  9  to  that  which  is  appropriate  in 
light  of  the  policy  and  purposes  of  the 
Section.  Applicants  state  that  those 
1940  Act  rules  recognize  that  it  is  not 
necessary  for  the  protection  of  investors 
or  the  purposes  fairly  intended  by  the 
poUcy  and  provisions  of  the  1940  Act  to 
apply  the  provisions  of  Section  9(a)  to 
the  many  individuals  in  a  large 
insurance  company  complex,  most  of 
whom  will  have  no  involvement  in 
matters  pertaining  to  investment 
companies  within  the  organization. 
Applicants  note  that  the  Participating 


Insurance  Companies  are  not  expected 
to  play  any  role  in  the  management  or 
administration  of  the  Funds.  Therefore, 
Applicants  assert,  applying  the 
restrictions  of  Section  9(a)  serves  no 
regulatory  purpose.  The  application 
states  that  the  relief  requested  should 
not  be  affected  by  the  proposed  sale  of 
shares  of  the  Trust  to  Qualified  Plans 
because  the  Plans  are  not  investment 
companies  and  are  not,  therefore, 
subject  to  Section  9(a). 

10.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15(iii)  under  the  1940  Act 
assume  the  existence  of  a  pass-through 
voting  requirement  with  respect  to 
management  investment  company 
shares  held  by  a  separate  account. 
Applicants  state  that  the  Participating 
Insurance  Companies  vvdll  provide  pass- 
through  voting  privileges  to  all  Variable 
Contract  owners  so  long  as  the 
Commission  interprets  the  1940  Act  to 
require  such  privileges. 

11.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  under  the  1940  Act 
provide  exemptions  from  the  pass- 
through  voting  requirement  with  respect 
to  several  significant  matters,  assuming 
observance  of  the  limitations  on  mixed 
and  shared  funding  imposed  by  the 
1940  Act  and  the  rules  thereunder. 
Rules  6e-2(b)(15)(iii)(A)  and  6e- 
3(T)(b)(15)(iii)(A)  provide  that  the 
insurance  company  may  disregard 
voting  instructions  of  its  contract 
owners  with  respect  to  the  investments 
of  an  underlying  fund,  or  any  contract 
between  a  fund  and  its  investment 
advisor,  when  required  to  do  so  by  an 
insurance  regulatory  authority.  Rules 
6e-2(b)(15)(iii)(B)  and  6e  - 
3(T)(b)(15)(iii)(B)  provide  that  the 
insurance  company  may  disregard 
voting  instructions  of  its  contract 
owners  if  the  contract  owners  initiate 
any  change  in  the  company's 
investment  policies,  principal 
underwriter,  or  any  investment  advisor, 
provided  that  disregarding  such  voting 
instructions  is  reasonable  and  subject  to 
the  other  provisions  of  paragraphs 
(b)(15)(ii)  and  (b)(7)(ii)(B)  and  (C)  of 
each  rule. 

12.  Applicants  further  represent  that 
the  sale  of  Trust  shares  to  Qualified 
Plans  does  not  impact  the  relief 
requested  in  this  regard.  Applicants 
note  that  shares  of  the  Trust  sold  to 
Qualified  Plans  would  be  held  by  the 
trustees  of  such  Qualified  Plans  as 
required  by  Section  403(a)  of  ERISA. 
Section  403(a)  provides  that  the 
trustee(s)  must  have  exclusive  authority 
and  discretion  to  manage  and  control 
the  Qualified  Plan  with  two  exceptions: 
(a)  When  the  Qualified  Plan  expressly 
provides  that  the  trustee(s)  is  subject  to 
the  direction  of  a  named  fiduciary  who 
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is  not  a  trustee,  in  which  case  the 
trustee(s)  is  subject  to  proper  directions 
made  in  accordance  with  the  terms  of 
the  Quahfied  Plan  and  not  contrary  to 
ERISA;  and  (b)  when  the  authority  to 
manage,  acquire  or  dispose  of  assets  of 
the  Qualified  Plan  is  delegated  to  one  or 
more  investment  managers  pursuant  to 
Section  402(cK3)  of  ERISA.  Unless  one 
of  the  two  exceptions  stated  in  Section 
403(a)  applies.  Qualified  Plan  trustees 
have  the  exclusive  authority  and 
responsibility  for  voting  proxies.  Some 
Qualified  Plans,  however,  may  provide 
for  the  trustee,  an  investment  advisor,  or 
another  named  fiduciary  to  vote  shares 
in  accordance  with  instructions  from 
plan  participants.  With  respect  to 
Qualified  Plans  whose  governing 
dociunents  do  not  provide  plan 
participants  with  pass  through  voting, 
the  issue  of  resolving  any  irreconcilable 
conflict  with  respect  to  voting  is  not 
present.  With  respect  to  Qualified  Plans 
whose  governing  documents  do  provide 
plan  participants  with  pass  through 
voting  privileges.  Applicants  state  there 
is  no  reason  to  believe  that  plan 
participants  will  vote  in  a  manner  that 
would  disadvantage  Variable  Contract 
owners. 

13.  Applicants  state  that  no  increased 
conflicts  of  interest  would  be  presented 
by  the  granting  of  the  requested  relief. 
Applicants  assert  that  shared  funding 
does  not  present  any  issues  that  do  not 
already  exist  where  a  single  insurance 
company  is  licensed  to  do  business  in 
several,  or  all,  states.  Applicants  note 
that  where  insurers  are  domiciled  in 
different  states,  it  is  possible  that  the 
state  insurance  regulatory  body  in  a 
state  in  which  one  insurance  company 
is  domiciled  could  require  action  that  is 
inconsistent  with  the  requirements  of 
insurance  regulators  in  one  or  more 
other  states  in  which  other  insurance 
companies  are  domiciled.  Applicants 
submit  that  this  possibility  is  no 
different  and  no  greater  than  exists 
where  a  single  insurer  and  its  affiliates 
offer  their  insurance  products  in  several 
states. 

14.  Applicants  further  submit  that 
affiliation  does  not  reduce  the  potential, 
if  any  exists,  for  differences  among  state 
regulatory  requirements.  In  any  event. 
Applicants  state  that  the  conditions 
(adapted  from  the  conditions  included 
in  Rule  6e-3(T)(b)(15))  discussed  below 
are  designed  to  safeguard  against,  and 
provide  procedures  for  resolving,  any 
adverse  effects  that  these  differences 
may  produce.  If  a  particular  state 
insurance  regulator's  decision  conflicts 
with  the  majority  of  other  state 
regulators,  the  affected  insurer  may  be 
required  to  withdraw  its  separate 


account's  investment  in  the  relevant 
portfoUo  or  fund. 

15.  Applicants  also  state  that 
affiliation  does  not  eliminate  the 
potential,  if  any  exists,  for  divergent 
judgments  as  to  the  advisability  or 
legahty  of  a  change  in  investment 
policies,  principal  underwriter,  or 
investment  advisor  initiated  by  contract 
ovtmers.  Potential  disagreement  is 
limited  by  the  requirement  that  the 
Participating  Insurance  Company's 
disregard  of  voting  instructions  be  both 
reasonable  and  based  on  specified  good 
faith  determinations.  However,  if  a 
Participating  Insurance  Company's 
decision  to  disregard  contract  owner 
instructions  represents  a  minority 
position  or  would  preclude  a  majority 
vote  approving  a  particular  change,  such 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  the  Trust, 
to  wriliidraw  its  investment  in  the  Trust. 
No  charge  or  penalty  will  be  imposed  as 
a  result  of  such  withdrawal. 

16.  Applicants  state  that  there  is  no 
reason  why  the  investment  policies  of 
the  Trust  would  or  should  be  materially 
different  from  what  those  policies 
would  or  should  be  if  such  investment 
company  or  series  thereof  funded  only 
variable  annuity  or  variable  life 
insurance  contracts.  Applicants 
therefore  argue  that  there  is  no  reason  to 
believe  that  conflicts  of  interest  would 
result  from  mixed  funding.  Applicants 
represent  that  the  Trust  will  not  be 
managed  to  favor  or  disfavor  any 
particular  Participating  Insurance 
Company  or  type  of  insurance  product. 

17.  Section  817(h)  imposes  certain 
diversification  standards  on  the 
underlying  assets  of  variable  annuity 
contracts  and  variable  life  insurance 
contracts  held  in  the  portfohos  of 
management  investment  companies. 
Treasury  Regulation  1.817-5(f)(3)(iii), 
which  established  diversification 
requirements  for  such  portfohos, 
specifically  permits  "qualified  pension 
or  retirement  plans"  and  separate 
accounts  to  share  the  same  underlying  ■ 
management  investment  company. 
Therefore,  AppUcants  have  concluded 
that  neither  the  Code,  nor  the  Treasury 
regulations  nor  the  revenue  rulings 
thereunder  present  any  inherent 
conflicts  of  interest  if  Quahfied  Plans, 
variable  annuity  separate  accounts  and 
variable  Ufe  insurance  separate  accounts 
all  invest  in  the  same  management 
investment  company. 

18.  Applicants  state  that  while  there 
are  differences  in  the  manner  in  which 
distributions  are  taxed  for  variable 
aimuity  contracts,  variable  Ufe 
insurance  contracts  and  Quahfied  Plans, 
these  tax  consequences  do  not  raise  any. 
confUcts  of  interest  with  respect  to  the 


use  of  the  Trust.  When  distributions  are 
made,  and  the  separate  account  or  the 
Qualified  Plan  is  unable  to  net  purchase 
payments  to  make  the  distributions,  the 
separate  account  or  the  QuaUfied  Plan 
will  request  redemption  of  shares  of  the 
Trust  at  their  respective  net  asset  value 
in  conformity  with  Rule  22c-l  under 
the  1940  Act.  The  Quahfied  Plan  will 
then  make  distributions  in  accordance 
with  the  terms  of  the  QuaUfied  Plan  and 
the  Participating  Insurance  Company 
will  make  distributions  in  accordance 
with  the  terms  of  the  Variable  Contract. 

19.  With  respect  to  voting  rights. 
Applicants  state  that  it  is  possible  to 
provide  an  equitable  means  of  giving 
such  voting  rights  to  contract  owners 
and  to  the  trustees  of  QuaUfied  Plans. 
Applicants  represent  that  the  transfer 
agent  for  the  Trust  will  inform  each 
Participating  Insurance  Company  of  its 
share  ownership  in  each  Separate 
Account,  and  will  inform  the  trustees  of 
Qualified  Plans  of  their  holdings.  Each 
Participating  Insurance  Company  will 
then  soUcit  voting  instructions  in 
accordance  writh  the  "pass-through" 
voting  requirement  of  Rules  6e-2  and 
6e-3(T). 

20.  Applicants  contend  that  the 
abiUty  of  the  Trust  to  sell  its  shares 
directly  to  QuaUfied  Plans  does  not 
create  a  "senior  security."  as  such  term 
is  defined  imder  Section  18(g)  of  the 
1940  Act,  in  favor  of  any  contract  owner 
or  any  participant  under  a  QuaUfied 
Plan.  Regardless  of  the  rights  and 
benefits  of  participants  and  contract 
owners  under  the  respective  QuaUfied 
Plans  and  Variable  Contracts,  the 
Qualified  Plans  and  the  Separate 
Accounts  have  rights  only  with  respect 
to  their  shares  of  the  Trust.  Such  shares 
may  be  redeemed  only  at  net  asset 
value.  No  shareholder  of  the  Trust  has 
any  preference  over  any  other 
shareholder  with  respect  to  distributicHi 
of  assets  or  payment  of  dividends. 

21.  Finally,  AppUcants  state  that  there 
are  no  confUcts  between  contract 
owners  and  participants  under  the 
Qualified  Plans  with  respect  to  the  state 
insurance  commissioners'  veto  powers 
(direct  writh  respect  to  variable  Ufe 
insurance  and  indirect  with  respect  to 
variable  aimuities)  over  investment 
objectives.  The  basic  premise  of 
shareholder  voting  is  that  not  all 
shareholders  may  agree  that  there  are 
inherent  confUcts  of  interest  between 
shareholders.  The  state  insurance 
commissioners  have  been  given  the  veto 
power  in  recognition  that  insiiranoe 
companies  usually  are  unable  simply  to 
request  redemption  out  of  one  fund  and 
invest  those  moneys  in  another  fund. 
Generally,  to  accompUsh  such 
redemptions  and  transfers,  complex  and 


5688 


Federal  Register /Vol.  64,  No.  23 /Thursday,  February  4,  1999 /Notices 


time  consuminj  transactions  must  be 
undertaken.  Coi  iversely,  trustees  of 
Qualified  Plans  can  make  the  decision 
quickly  and  implement  redemption  of 
shares  from  a  Trust  and  reinvest  the 
moneys  in  anotper  funding  vehicle 
without  the  sanie  regulatory 
impediments  or,  as  is  the  case  with  most 
Quahfied  Plans!  even  hold  cash  pending 
suitable  investiaent.  Based  on  the 
foregoing,  Applicants  represent  that 
even  should  thare  arise  issues  where  the 
interests  of  contact  owners  and  the 
interests  of  Qualified  Plans  conflict,  the 
issues  can  be  almost  immediately 
resolved  because  the  trustees  of  the 
Qualified  Planscan,  on  their  own, 
redeem  shares  dut  of  the  Trusts. 

22.  Applicants  state  that  various 
factors  have  kept  certain  insurance 
companies  fronl  offering  variable 
annuity  and  variable  life  insurance 
contracts.  According  to  Applicants, 
these  factors  include:  The  cost  of 
organizing  and  Operating  an  investment 
funding  mediuiji;  the  lack  of  expertise 
with  respect  to  Investment  management 
(principally  witp  respect  to  stock  and 
money  market  ipvestraents);  and  the 
lack  of  name  recognition  by  the  public 
of  certain  insurers  as  investment 
professionals.  Applicants  contend  that 
use  of  the  Trust  as  common  investment 
media  for  the  Variable  Contracts  would 
reduce  these  concerns.  Participating 
Insurance  Companies  would  benefit  not 
only  from  the  investment  and 
administrative  expertise  of  the 
responsible  advisors  and  their  affiliates, 
but  also  from  the  cost  efficiencies  and 
investment  flexibility  afforded  by  a  large 
pool  of  funds.  Applicants  state  that 
making  the  Trust  available  for  mixed 
and  shared  funding  may  encourage 
more  insurance  companies  to  offer 
variable  contracts  such  as  the  Variable 
Contracts  whicl :  may  then  increase 
competition  wilh  respect  to  both  the 
design  and  the  ]  (ricing  of  variable 
contracts.  Appl:  cants  submit  that  this 
can  be  expected  to  result  in  greater 
product  variatic  n  and  lower  charges. 
Thus,  AppUcan  :s  represent  that  contract 
owrners  would  b  enefit  because  mixed 
and  shared  fun<  ing  will  eliminate  a 
significant  portion  of  the  costs  of 
establishing  anq  administering  separate 
funds.  Moreover,  Applicants  assert  that 
sales  of  shares  df  the  Trust  to  Qualified 
Plans  should  increase  the  amount  of 
assets  available  for  investment  by  the 
Trust,  thereby  promoting  economies  of 
scale  and  increased  safety  through 
greater  diversification. 

23.  Applicants  believe  that  there  is  no 
significant  lega^  impediment  to 
permitting  mixed  and  shared  funding. 
Additionally,  Applicants  note  the 
previous  issuance  of  orders  permitting 


mixed  and  shared  funding  where  shares 
of  a  fund  were  sold  directly  to  qualified 
plans  such  as  the  Qualified  Plans. 

Applicants'  Conditions 

Applicants  have  consented  to  the 
following  conditions: 

1.  A  majority  of  the  Trust's  Board 
shall  consist  of  persons  who  are  not 
"interested  persons"  of  the  Trust,  as 
defined  by  Section  2(a)(19)  of  the  1940 
Act,  and  the  rules  thereunder,  and  as 
modified  by  any  applicable  orders  of  the 
Commission,  except  that  if  this 
condition  is  not  met  by  reason  of  the 
death,  disqualification  or  bona-fide 
resignation  of  any  director  or  directors, 
then  the  operation  of  this  condition 
shall  be  suspended:  (a)  For  a  period  of 
45  days  if  the  vacancy  or  vacancies  may 
be  filled  by  the  Board;  (b)  for  a  period 
of  60  days  if  a  vote  of  shareholders  is 
required  to  fill  the  vacancy  or  vacancies; 
or  (c)  for  such  longer  period  as  the 
Commission  may  prescribe,  by  order, 
upon  application. 

2.  The  Board  will  monitor  the  Trust 
for  the  existence  of  any  material 
irreconcilable  conflict  between  and 
among  the  interests  of  the  variable 
annuity  and  variable  life  insurance 
contract  owners  investing  in  the 
Separate  Accounts  and  in  Portfolios  of 
the  Trust,  and  all  other  persons 
investing  in  the  Portfolios,  including 
Qualified  Plans,  and  determine  what 
action,  if  any,  should  be  taken  in 
response  to  such  conflicts.  A  material 
irreconcilable  conflict  may  arise  for  a 
variety  of  reasons,  including:  (a)  An 
action  by  any  state  insurance  regulatory 
authority;  (b)  a  change  in  applicable 
Federal  or  state  insurance,  tax,  or 
securities  laws  or  regulations,  or  a 
public  ruling,  private  letter  ruling,  no- 
action  or  interpretative  letter,  or  any 
similar  action  by  insurance,  tax,  or 
securities  regulatory  authorities:  (c)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding;  (d)  the  manner 
in  which  the  investments  of  any  series 
are  being  managed;  (e)  a  difference  in 
voting  instructions  given  by  variable 
annuity  contract  owners,  variable  life 
insurance  contract  owners  and  the 
trustees  of  a  Qualified  Plan  that  does  not 
provide  voting  rights  to  its  investors  (or 
Qualified  Plan  participants  if  they  have 
the  right  to  give  instructions  under  the 
Qualified  Plan  governing  documents); 
(f)  a  decision  by  a  Participating 
Insurance  Company  to  disregard  the 
voting  instructions  of  contract  owners 
and  (g)  if  applicable,  a  decision  by  a 
Qualified  Plan  to  disregard  the  voting 
instructions  of  plan  pariicipants. 

3.  In  the  event  that  a  Qualified  Plan 
ever  should  become  an  owner  of  10 
percent  or  more  of  the  assets  of  a 


Portfolio  of  the  Trust,  Applicants  will 
require  the  Qualified  Plan  to  execute  a 
participation  agreement  with  the  Trust 
that  provides  appropriate  protection 
consistent  with  (he  representations  in 
the  Application.  In  connection  with  the 
initial  purchase  of  Trust  shares,  the 
Qualified  Plan  shareholder  will  be 
required  to  acknowledge  this  condition 
in  its  application  to  purchase  the  shares. 

4.  Participating  Insurance  Companies, 
the  responsible  advisors,  and  any 
Qualified  Plan  that  executes  a  Trust 
participation  agreement  upon  becoming 
an  owner  of  10%  or  more  of  the  assets 
of  a  Portfolio  of  the  Trust  (collectively, 
the  "Participating  Entities")  will  report 
any  potential  or  existing  conflicts  to  the 
Board.  Participating  Entities  will  be 
responsible  for  assisting  the  board  in 
carrying  out  its  responsibilities  by 
providing  the  Board  with  all 
information  reasonably  necessary  for  the 
Board  to  consider  any  issues  raised. 
This  includes,  but  is  not  limited  to,  an 
obligation  by  each  Participating 
Insurance  Company  to  inform  the  Board 
whenever  contract  owner  voting 
instructions  are  disregarded  and,  if  pass- 
through  voting  is  applicable,  an 
obligation  by  each  Participating  Entity 
to  inform  the  Board  whenever  Plan 
Participant  voting  instructions  are 
disregarded.  The  responsibility  to  report 
such  information  and  any  conflicts  to 
the  Board  and  to  assist  the  Board  will 
be  a  contractual  obUgation  of  all 
Participating  Insurance  Companies  and 
Qualified  Plans  investing  in  the  Trust; 
those  responsibilities  will  be  carried  out 
with  a  view  only  to  the  interests  of  the 
contract  owners  and  participants  under 
the  Qualified  Plans. 

5.  If  it  is  determined  by  a  majority  of 
the  Board,  or  a  majority  of  the 
disinterested  members  of  the  Board,  that 
a  material  irreconcilable  conflict  exists, 
then  the  relevant  Participating 
Insurance  Companies  and  Qualified 
Plans,  at  their  expense  and  to  the  extent 
reasonably  practicable  (as  determined 
by  a  majority  of  the  disinterested 
directors,  as  the  case  may  be),  shall  take 
whatever  steps  are  necessary  to  remedy 
or  eliminate  the  material  irreconcilable 
conflict,  up  to  and  including:  (a) 
Withdrawing  the  assets  allocable  to 
some  or  all  of  the  Separate  Accounts 
from  the  affected  Portfolio  of  the  Trust 
and  reinvesting  such  assets  in  a 
different  investment  medium,  including 
another  Portfolio,  or  submitting  the 
question  as  to  whether  such  segregation 
should  be  implemented  to  a  vote  of  all 
affected  contract  owners  and,  as 
appropriate,  segregating  the  assets  of 
any  appropriate  group  (i.e.,  variable 
annuity  contract  owners  or  variable  life 
insurance  contract  owners  of  one  or 
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more  Participating  Insurance 
Companies)  that  votes  in  favor  of  such 
segregation,  or  offering  to  the  affected 
contract  owners  the  option  of  making 
such  a  change;  (b)  withdrawing  the 
assets  allocable  to  some  or  all  of  the 
Qualified  Plans  from  the  affected 
Portfolio  of  the  Trust  and  reinvesting 
such  assets  in  a  different  investment 
medium,  including  another  Portfolio  of 
the  Trust;  and  (c)  establishing  a  new 
registered  management  investment 
company  or  managed  separate  account. 
If  a  material  irreconcilable  conflict 
arises  because  of  a  decision  by  a 
Participating  Insurance  Company  to 
disregard  contract  owner  voting 
instructions,  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  then  the 
Participating  Insurance  Company  may 
be  required,  at  the  Trust's  election,  to 
withdraw  the  Participating  Insurance 
Company's  Separate  Account's 
investment  in  the  Trust  and  no  charge 
or  penalty  will  be  imposed  as  a  result 
of  such  withdrawal.  The  responsibility 
to  take  remedial  action  in  the  event  of 
a  Board  determination  of  a  material 
irreconcilable  conflict  and  to  bear  the 
cost  of  such  remedial  action  shall  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies  and 
all  Qualified  Plans  under  their 
agreements  governing  participation  in 
the  Trust  and  those  responsibilities  will 
be  carried  out  with  a  view  only  to  the 
interests  of  contract  owners  and 
participants  in  the  Qualified  Plans. 

For  piuposes  of  this  Condition  5,  a 
majority  of  the  disinterested  members  of 
the  Board  shall  determine  whether  or 
not  any  proposed  action  adequately 
remedies  any  material  irreconcilable 
conflict,  but,  in  no  event,  will  the  Trust 
or  its  investment  advisor  be  required  to 
estabUsh  a  new  funding  medium  for  any 
Variable  Contract.  No  Participating 
Insurance  Company  shall  be  required  by 
this  Condition  5  to  establish  a  new 
funding  medium  for  any  Variable 
Contract  if  any  offer  to  do  so  has  been 
declined  by  vote  of  a  majority  of  the 
contract  owners  materially  adversely 
affected  by  the  material  irreconcilable 
conflict.  No  Qualified  Plan  will  be 
required  by  this  Condition  5  to  establish 
a  new  funding  medium  for  such 
Quahfied  Plan  if  (a)  an  offer  to  do  so  has 
been  declined  by  vote  of  a  majority  of 
plan  participants  materially  and 
adversely  affected  by  the  irreconcilable 
material  conflict  or  (b)  pursuant  to 
governing  Qualified  Plan  documents 
and  applicable  law,  the  Quahfied  Plan 
makes  such  decision  without  a  plan 
participant  vote. 

6.  A  Board's  determination  of  the 
existence  of  a  material  irreconcilable 


conflict  and  its  implications  shall  be 
made  known  in  writing  promptly  to  all 
Participating  Entities. 

7.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  owners  of  Variable 
Contracts  so  long  as  the  Commission 
continues  to  interpret  the  1940  Act  as 
requiring  pass-through  voting  privileges 
for  variable  annuity  and  variable  life 
insurance  ov«iers.  As  to  variable 
annuity  and  variable  life  insurance 
contracts  that  participate  in  a  Portfolio 
through  unregistered  separate  accounts, 
pass-through  voting  privileges  will  be 
extended  to  the  owoiers  of  such 
contracts  to  the  extent  granted  by  the 
issuing  insurance  company. 
Participating  Insurance  Companies  will 
be  responsible  for  assuring  that  each  of 
their  registered  Separate  Accounts 
participating  in  a  Portfolio  calculate 
voting  privileges  in  a  manner  consistent 
with  other  Participating  Insurance 
Companies.  The  obligation  to  calculate 
voting  privileges  in  a  manner  consistent 
with  all  other  Separate  Accounts 
investing  in  a  Portfolio  will  be  a 
contractual  obligation  of  Participating 
Insurance  Companies  imder  their 
agreements  governing  participation  in  a 
Portfolio.  Each  Participating  Insurance 
Company  will  vote  Trust  shares  held  by 
a  Separate  Account  for  which  it  has  not 
received  voting  instructions,  as  well  as 
shares  attributable  to  it,  in  the  same 
proportion  as  it  votes  shares  for  which 
it  has  received  voting  instructions.  Each 
Qualified  Plan  will  vote  in  accordance 
with  applicable  law  and  governing  plan 
documents. 

8.  The  Trust  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders  (which  for  these 
purposes,  shall  be  the  persons  having  a 
voting  interest  in  the  Trust)  and,  in 
particular,  the  Trust  will  either  provide 
for  aimual  meetings  (except  to  the 
extent  that  the  Commission  may 
interpret  Section  16  of  the  1940  Act  not 
to  require  such  meetings)  or  comply 
with  Section  16(c)  of  the  1940  Act 
(although  the  Trust  is  not  one  of  the 
trusts  described  in  the  Section  16(c)  of 
the  1940  Act),  as  well  as  with  Section 
16(a)  of  the  1940  Act  and,  if  and  when 
apphcable,  Section  16(b)  of  the  1940 
Act.  Further,  the  Trust  will  act  in 
accordance  with  the  Commission's 
interpretation  of  the  requirements  of 
Section  16(a)  with  respect  to  periodic 
elections  of  directors  and  with  whatever 
rules  the  Commission  may  promulgate 
with  respect  thereto. 

9.  The  Trust  will  disclose  in  its 
prospectus  that  (a)  the  Trust  is  intended 
to  be  a  funding  vehicle  for  all  types  of 
variable  annuity  and  variable  life 
insurance  contracts  offered  by  various 


insurance  companies  and  for  certain 
qualified  pension  and  retirement  plans, 
(b)  material  irreconcilable  conflicts 
possibly  could  arise,  and  (c)  the  Trust's 
Board  wall  monitor  events  in  order  to 
identify  the  existence  of  any  material 
irreconcilable  conflicts  and  to  determine 
what  action,  if  any,  should  be  taken  in 
response  to  any  such  conflict.  The  Trust 
will  notify  all  Participating  Insurance 
Companies  and  Qualified  Plans  that 
similar  disclosure  may  be  appropriate  in 
Separate  Account  prospectuses  and 
Qualified  Plan  disclosure  documents. 

10.  If,  and  to  the  extent  that.  Rule  6e- 
2  and  Rule  6e-3(T)  under  the  1940  Act 
are  amended,  or  Rule  6e-3  under  the 
1940  Act  is  adopted,  to  provide 
exemptive  rehef  from  any  provision  of 
the  1940  Act,  or  the  rules  promulgated 
thereunder,  with  respect  to  mixed  or 
shared  funding,  on  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  Order 
requested  in  this  Application,  then  the 
Trust  and/or  the  Participating  Entities, 
as  appropriate,  shall  take  such  steps  as 
may  be  necessary  to  comply  with  Rules 
6e-2  and  6e-3{T),  as  may  be  amended, 
and  Rule  6e-3,  as  may  be  adopted,  to 
the  extent  such  rules  are  appUcable. 

11.  All  reports  of  potential  or  existing 
conflicts  received  by  the  Board,  and  all 
Board  action  with  regard  to  (a) 
determining  the  existence  of  a  conflict, 
(b)  notifying  Participation  Entities  of  a 
conflict,  and  (c)  determining  whether 
any  proposed  action  adequately 
remedies  a  conflict,  will  be  properly 
recorded  in  the  minutes  of  the  Board  or 
other  appropriate  records,  and  such 
minutes  or  other  records  shall  be  made 
available  to  the  Commission  upon 
request. 

12.  Each  Participating  Insurance 
Company  will  maintain  at  its  home 
office  available  to  the  Commission  a  list 
of  its  officers,  directors  and  employees 
who  participate  directly  in  the 
management  and  administration  of  any 
separate  account  organized  as  a  Unit 
Investment  Trust  of  any  Fund.  These 
individuals  will  continue  to  be  subject 
to  the  automatic  disqualification 
provisions  of  Section  9(a). 

13.  No  less  often  than  annually,  each 
Participating  Insurance  Company, 
Qualified  Plan,  and/or  the  investment 
advisor  will  submit  to  the  Boards  such 
reports,  materials  or  data  as  each  Board 
may  reasonably  request  so  that  the 
Boards  may  carry  out  fully  the 
obligations  imposed  upon  them  by  the 
conditions  contained  in  the  application. 
These  reports,  materials,  and  data  will 
be  submitted  more  frequently  if  deemed 
appropriate  by  the  relevant  Board.  The 
obligations  of  a  Participating  Insurance 
Company,  Qualified  Plan,  and/or 
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investment  acwisor  to  provide  these 
reports,  materials  and  data  to  the  Boards 
will  be  contractual  obligations  of  each 
Participating  msurance  Company, 
Qualified  Plan,  and  investment  advisor 
under  the  participation  agreements. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  Mcfarland, 
Deputy  Secretary: 

(FR  Doc.  99-26*3  Filed  2-3-99:  8:45  am) 
aiLUNO  CODE  S01»-01-M 

SECURfTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  10^3672] 

Notice  of  Applications  for 
Dereglstratioii  Under  Section  8(f)  of  the 
Investment  Company  Act  of  1940 

January  29, 1991. 

The  follow!  ig  is  a  notice  of 
applications  for  deregistration  under 
section  8(f)  of  the  Investment  Company 
Act  of  1940  far  the  month  of  January, 
1999.  A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public 
Reference  Branch.  450  Fifth  St.,  N.W.. 
Washington,  DC  20549  (tel.  202-942- 
8090).  An  order  granting  each 
application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  alhearing  on  any 
apphcation  by  writing  to  the  SEC's 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Oie  SEC  by  5:30  p.m.  on 
February  23,  i999,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  (he  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's^  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary,  SEC,  450  Fifth 
Street,  N.W..  Washington,  DC  20549. 
For  Further  Iiiformation  Contact:  Diane 
L.  Titus,  at  (262)  942-0564.  SEC, 
Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation.  Mail  Stop  5-6,  450  Fifth 
Street,  N.W.,  Washington,  DC  20549. 

Old  Mutual  Bquity  GroMrth  Assets 
South  Africa  fund  [File  No.  811-9136] 

Summary:  Applicant  seeks  an  order 
declaring  tha^  it  has  ceased  to  be  an 
investment  company.  Applicant's 
portfolio  consisted  solely  of  its 
beneficial  int  irest  in  Old  Mutual  South 
Africa  Equity  Trust.  On  September  18, 


1998,  all  remaining  shareholders  of 
applicant  redeemed  their  shares  at  net 
asset  value.  Expenses  incurred  in 
connection  with  the  liquidation  totaled 
approximately  $40,000.  and  were  paid 
by  Old  Mutual  Fund  Holdings 
(Bermuda)  Limited. 

Filing  Dates:  The  application  was 
filed  on  September  29,  1998,  and 
amended  on  December  17, 1998. 

Applicant's  Address:  Washington 
Mall  Phase  II,  4th  Floor.  22  Church 
Street,  Hamilton  HMll,  Bermuda. 

Hyperion  1997  Term  Trust,  Inc.  [File 
No.  811-7072] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  December  1, 
1997,  applicant  made  a  liquidating 
distribution  of  substantially  all  of  its 
assets  to  shareholders  at  net  asset  value. 
At  the  time  of  filing  the  application, 
applicant  had  151  registered 
shareholder  accounts  that  had  not 
surrendered  their  shares.  Applicant's 
former  custodian.  State  Street  Bank  & 
Trust  Company,  is  holding  funds 
representing  the  aggregate  liquidation 
value  of  applicant's  remaining  shares. 
Expenses  incurred  in  connection  with 
the  liquidation  totaled  approximately 
$1,666,650,  of  which  applicant  bore 
$1,614,789,  and  applicant's  investment 
adviser  bore  the  remaining  $51,861. 

Filing  Dates:  The  application  was 
filed  on  October  21, 1998,  and  amended 
on  December  29. 1998. 

Applicant's  Address:  One  Liberty 
Plaza,  165  Broadway.  New  York,  New 
York  10006. 

New  York  Life  Fund,  Inc.  (File  No.  811- 
1998] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Except  for  shares 
issued  to  New  York  Life  Insurance 
Company  ("New  York  Life"),  the 
Registrant's  parent  company  and  initial 
shareholder,  Applicant's  shares  were 
held  solely  by  New  York  Life  Separate 
Accounts  N  and  Q  ("Separate  Accounts 
N  and  Q"),  as  an  investment  vehicle  for 
variable  aimuity  contracts  issued  by 
New  York  Life.  In  May  1995.  New  York 
Life  commenced  a  redemption  program 
offering  contract  holders  of  the 
individual  variable  annuity  contracts 
issued  by  New  York  Life,  through 
Separate  Accounts  N  and  Q,  an  option 
to  either  surrender  their  contracts  for 
the  accumulated  cash  value  or  exchange 
their  contracts  for  a  fixed  or  variable 
annuity  product  offered  by  New  York 
Life  Insurance  and  Annuity 
Corporation,  a  wholly  owned  subsidiary 
of  New  York  Life.  As  of  November  17, 
1997,  all  of  the  contract  holders  had, 


pursuant  to  the  redemption  offer,  either 
surrendered  or  exchange  their  contracts. 
All  legal,  accounting  and  other  expenses 
incurred  in  connection  with  the 
liquidation  have  been  or  will  be  borne 
by  New  York  Life  or  a  subsidiary 
thereof. 

Filing  Dates:  The  application  was 
filed  on  November  10, 1998  and 
amended  on  January  15, 1998. 

Appplicant's  Address:  51  Madison 
Avenue.  New  York,  NY  10010. 

New  York  Life  Separate  Account  N 
[File  No.  811-1999] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  In  May  1995,  New 
York  Life  Insurance  Company  ("New 
York  Life")  commenced  a  redemption 
program  offering  contract  holders  of  the 
individual  variable  annuity  contracts 
issued  by  New  York  Life  through  the 
Applicant  an  option  to  either  surrender 
their  contract  for  the  accimiulated  cash 
value  or  exchange  their  contract  for  a 
fixed  or  variable  annuity  product 
offered  by  New  York  Life  Insurance  and 
Annuity  Corporation,  a  wholly  owned 
subsidiary  of  New  York  Life.  As  of 
November  17,  1997,  all  of  the  contract 
holders  had,  pursuant  to  the  redemption 
offer,  either  surrendered  or  exchanged 
their  contracts.  All  legal,  accounting, 
and  other  expenses  incurred  in 
coimection  with  the  Uquidation  have 
been  or  will  be  borne  by  New  York  Life 
or  a  subsidiary  thereof. 

Filing  Date:  The  application  was  filed 
on  November  10, 1998. 

Applicant's  Address:  51  Madison 
Avenue,  New  York,  NY  10010. 

New  York  Life  Separate  Account  Q 
[File  No.  811-2000] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  In  May  1995.  New 
York  Life  Insurance  Company  ("New 
York  Life")  commenced  a  redemption 
program  offering  contract  holders  of  the 
individual  variable  aimuity  contracts 
issued  by  New  York  Life  through  the 
Applicant  an  option  to  either  surrender 
their  contract  for  the  acamiulated  cash 
value  or  exchange  their  contract  for  a 
fixed  or  variable  annuity  product 
offered  by  New  York  Life  Insurance  and 
Annuity  Corporation,  a  wholly  owned 
subsidiary  of  New  York  Life.  As  of 
November  17, 1997,  all  of  the  contract 
holders  had,  pursuant  to  the  redemption 
offer,  either  surrendered  or  exchanged 
their  contracts.  All  legal,  accounting, 
and  other  expenses  incurred  in 
connection  with  the  liquidation  have 
been  or  will  be  borne  by  New  York  Life 
or  a  subsidiary  thereof. 
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Filing  Date:  The  appHcation  was  filed 
on  November  10, 1998. 

Applicant's  Address:  51  Madison 
Avenue,  New  York,  NY  10010. 

Oppenheimer  Adjustable  Rate 
Preferred  Fund  [File  No.  811-4045] 
Oppenheimer  Global  Securities  Fund 
[File  811-6002] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  Neither 
applicant  has  ever  made  a  public 
offering  of  its  securities,  nor  does  it 
propose  to  make  a  public  offering  or 
engage  in  business  of  any  kind. 

Filing  Date:  Each  application  was 
filed  on  January  21,  1999. 

Applicants'  Addresses:  Oppenheimer 
Adjustable  Rate  Preferred  Fund,  6801 
South  Tucson  Way,  Englewood, 
Colorado  80112;  Oppenheimer  Global 
Securities  Fund,  Two  World  Trade 
Center,  New  York,  New  York  10048- 
0203. 

The  Analytic  Series  Fund  [File  No.  811- 
7366]  and  Analytic  Optioned  Equity 
FuRd,  Inc.  [File  No.  811-2807] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  July  27, 
1998,  The  Analytic  Series  Fund's  three 
portfolios  transferred  their  assets  to 
corresponding  portfolios  of  PBHG 
Advisor  Funds,  Inc.  ("PBHG  Funds")  in 
exchange  for  shares  of  the 
corresponding  PBHG  Fund  based  on  net 
asset  value.  On  August  31, 1998, 
Analytic  Optioned  Equity  Fund,  Inc. 
transferred  its  assets  to  the  PBHG 
Advisor  Defensive  Equity  Fund  series  of 
PBHG  Funds  in  exchange  for  shares  of 
the  PBHG  Fimd  series  based  on  net  asset 
value.  Expenses  of  approximately 
$110,789  and  $89,848,  respectively, 
were  incurred  in  connection  with  each 
reorganization.  These  expenses  were 
shared  by  Analytic-TSA  Global  Assets 
Management,  Inc.,  investment  adviser  to 
each  applicant,  and  Pilgrim  Baxter  & 
Associates,  Ltd.,  investment  adviser  to 
the  PBHG  Funds. 

Filing  Date:  Each  application  was 
filed  on  January  6, 1999. 

Applicants'  Address:  700  South 
Flower  Street,  Suite  2400,  Los  Angeles, 
California  90017. 

Bend  Portfolio  for  Endowments,  Inc. 
[File  No.  811-2218] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  July  31, 1998, 
applicant  transferred  all  of  its  assets  and 
habilities  to  the  Bond  Portfolio,  a  series 
of  Endowments,  in  exchange  for  shares 
of  the  Bond  Portfolio  based  on  the 
relative  net  asset  values  per  share. 


Applicant  incurred  approximately 
$35,000  in  expenses  in  connection  with 
the  reorganization. 

Filing  Date:  The  application  was  filed 
on  December  23.  1998. 

Applicant's  Address:  P.O.  Box  7650, 
One  Market,  Steuart  Tower,  San 
Francisco,  California  94120. 

Warburg,  Pincus  Strategic  Value  Fund, 
Inc.  [File  No.  811-7929] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  October  14, 
1998,  applicant  made  a  liquidating 
distribution  to  its  shareholders  at  the 
net  asset  value  per  share.  Expenses  of 
approximately  $40,000  incurred  in 
connection  with  the  liquidation  were 
paid  by  Warburg  Pincus  Asset 
Management,  Inc.,  applicant's 
investment  adviser. 

Filing  Date:  The  application  was  filed 
on  December  11, 1998. 

Applicant's  Address:  300  East 
Lombard  Street,  Baltimore,  Maryland 
21202. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarluitL, 
Deputy  Secretary. 

[FR  Doc.  99-2660  Filed  2-3-99;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Na  34-41003;  FHe  No.  600-31] 

Self-Regulatory  Organizations; 
Thomson  Financial  Tecltnetogy 
Services.  Inc.;  Notice  of  Filing  of 
Ap^ication  for  Exemption  From 
Registration  as  a  Clearing  Agency 

January  29, 1999. 
I.  Introduction 

On  January  11, 1999,  Thomson 
Financial  Technology  Services,  Inc. 
(TFTS) »  filed  with  the  Securities  and 
Exchange  Commission  (Commission)  an 
application  on  Form  CA-1  for 
exemption  from  registration  as  a 
clearing  agency  pursuant  to  Section  17A 
of  the  Securities  Exchange  Act  of  1934 
(Exchange  Act)  ^  and  Rule  17Ab2-l 
thereunder.  3  TFTS  is  requesting  an 
exemption  from  clearing  agency 
registration  in  connection  with  its 
proposal  to  offer  two  services:  an  * 


electronic  trade  confirmation  (ETC) 
service  and  a  central  matching  service. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
exemption  request.* 

II.  Background 

A.  Confirmation  and  Affirmation  of 
Institutional  Securities  Transactions 

The  confirmation/affirmation  process 
is  used  to  communicate  the  terms  and 
acknowledgment  of  trades  among 
institutional  customers,  broker-dealers, 
and  custodian  banks.  Securities  trades 
fo'  institutional  customers  generally 
involve  greater  sums  of  money,  greater 
amounts  of  securities,  and  more 
participants  than  trades  for  retail 
customers.  As  a  result,  there  are  more 
steps  between  order  entry  and  final 
settlement  in  an  institutional 
transaction  than  in  a  retail  transaction. 

Typically,  in  an  institutional  trade, 
the  institution's  investment  manager 
places  an  order  with  a  broker-dealer. 
After  the  broker-dealer  executes  the 
trade,  it  advises  the  institution  of  the 
execution  details.  The  institution  then 
informs  the  broker-dealer  how  the  trade 
should  be  allocated  among  its  accounts. 
The  broker-dealer  then  sends 
confirmations  of  the  allocated  trades 
back  to  the  institution.  The  institution 
reviews  the  confirmations,  and  if  they 
are  accurate,  the  institution  affirms  the 
trade  with  the  broker-dealer  by  sending 
an  affirmed  confirmation.  Generally,  the 
parties  involved  in  an  institutional  trade 
use  an  ETC  service  to  transmit  the 
messages  necessary  to  confirm  and 
affirm  the  trade,'  The  trade  is  then  ready 


1  TFTS  i$  a  wholly  owned  subsidiary  of  Thomson 
Information  Service*,  Inc.,  which  is  indirectly 
owned  by  the  Thomson  Corporation.  The  Thomson 
Corporation  is  a  public  company  incorporated 
under  the  laws  of  Ontario,  Canada. 

»15U.S.C.  7aq-l. 

»17CFR240.17Ab2-l. 


*  Copies  of  TFTS's  Form  CA-1  are  available  for 
inspection  and  copying  at  the  Commission's  Public 
Reference  Room  in  File  No.  600-31.  TFTS  also 
submitted  a  document  entitled  "Application  for 
Exemptive  Order"  which  we  do  not  consider  part 
of  the  Form  CA-1. 

'Currently,  the  rules  of  certain  self-regulatory 
organizations  (SROs)  require  their  broker-dealer 
members  to  use  the  facilities  of  a  registered  clearing 
agency  for  the  electronic  confirmation  and 
affirmation  of  transactions  where  the  broker-dealer 
provides  delivery-versus-payment  (DVP)  or  receive- 
versus-payment  (RVP)  privileges  to  its  customer. 
See,  e.g.,  Municipal  Securities  Rulemaking  Board 
(MSRB)  Rule  G-I5(d)(ii);  National  Association  of 
Securities  Dealers  (NASD)  Rule  ll860(a)(S):  and 
New  York  Stock  Exchange  (NYSE)  Rule  387(a)(5). 
Broker-dealers  generally  extend  DVP  and  RVP 
privileges  only  to  their  institutional  customers.  As 
a  practical  matter,  the  SROs'  conHrmation  rules 
require  broker-dealers  to  use  The  Depository  Trust 
Company's  (DTC)  Institutional  Delivery  (ID)  system 
because  it  is  the  only  ETC  service  offered  by  a 
registered  clearing  agency. 

The  Commission  ha*  published  notice  of 
proposed  rule  changes  by  the  MSRB.  NASD,  and 
NYSE  under  which  broker-dealers  would  be  able  to 
use  ETC  services  provided  by  an  entity  that  ha* 
received  an  exemption  from  clearing  agency 
registration  to  provide  confirmation  and  affirmation 
services.  See  Securities  Exchange  Act  Release  Nos. 
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for  the  settlement  process  (i.e.,  the 


ties  and  money  for 


completion  of  thie  trade). 

B.  The  Commission 's  Interpretive 
Release  on  Matching 

The  developnient  of  "matching 
services"  has  been  a  recent  step  in  the 
evolution  of  the  confirmation/ 
afHrmation  process.  The  term  matching 
in  this  context  describes  a  process  in 
which  an  intermediary  compares  the 
broker-dealer's  t|ade  data  submission 
with  the  institution's  allocation 
instructions  to  djetermine  whether  the 
two  descriptions  agree.  If  the  trade  data 
and  allocation  iijstructions  match,  the 
intermediary  prijduces  an  affirmed 
confirmation.  Mfitching  services 
eliminate  the  separate  steps  of 
producing  a  confirmation  from  the  trade 
data,  review  of  the  confirmation  by  the 
institution,  and  (ssuance  of  an  affirmed 
confirmation  by  'the  institution." 

On  April  6,  1998,  we  issued  an 
interpretive  release  regarding  matching 
services  (Matching  Release).^  In  the 
Matching  Release,  we  concluded  that  an 
entity  that  proviBes  matching  services 
as  an  intermedi^y  between  broker- 
dealers  and  inst^utional  customers  is  a 
clearing  agency  Within  the  meaning  of 
Section  3(a)(23)  pf  the  Exchange  Act » 
and  is  subject  tojthe  registration 
requirements  of  [Section  17A  of  the 
Exchange  Act.' 

39830  (April  6,  1998J.  63  FR  18060  (File  No.  SR- 
NYSE-98-071;  39831  (April  6.  1998).  63  FR  18057 
(File  No.  SR-NASD-68-201;  and  39833  (April  6. 
1998).  63  FR  18055  [file  No,  SR-MSRB-98-K)6|  The 
Conunission  expects  ^o  act  on  the  proposed  rule 
changes  in  the  near  {)iture. 

•  The  Commission  ^las  approved  a  proposed  rule 
change  filed  by  DTC  that  allows  DTC  to  provide 
matching  services.  Securities  Exchange  Act  Release 
No.  39832  (April  6.  Ip98).  63  FR  18062  (File  No. 
SR-DTC-95-231.  Cufrently,  only  DTC  offers  a 
matching  service  wh^re  it  acts  as  an  intermediary 
between  broker-dealers  and  institutional  customers 
for  U.S.  trades.  . 

'  Securities  Exchange  Act  Release  No.  39829 
(April  6.  1998).  63  F|t  17943  (File  No.  S7-10-98J. 
The  Matching  Release  contains  a  detailed 
description  of  the  cotifirmation/afrirmation  process 
as  it  currently  operates  through  DTC's  ID  system. 

■15  U.S.C.  78c(a)(l3).  Section  3(a)(23)  defines  the 
term  clearing  agency^ as.  among  other  things.  [A) 
person  who  acts  as  an  intermediary  in  making 
payments  or  deliveries  or  both  in  connection  with 
transactions  in  securities  or  who  provides  facilities 
for  comparison  of  da^a  respecting  the  terms  of 
settlement  of  securities  transactions,  to  reduce  the 
number  of  settlements  of  securities  transactions,  or 
for  the  allocation  of  ^curities  settlement 
responsibilities. 

"Specifically,  the  Commission  concluded  that 
'.$  "comparison  of  data 
5|of  settlement  of  securities 


matching  constitutes 
respecting  the  terms 


transactions."  Exhibit  S  to  TFTS's  Form  CA-1 
contains  a  statement  that  it  disagrees  with  the 
Matching  Release's  conclusion.  In  addition,  on  June 
4. 1998.  Thomson  Information  Services,  Inc.  (TIS), 
an  affiliate  of  TFTS.  Tiled  a  petition  with  the  United 
States  Court  of  Appe  ats  for  the  District  of  Columbia 


Circuit  (D.C.  Circuit 


to  review  and  set  aside  the 


m.  TFTS's  Request  for  Exemption 

A.  TFTS's  Proposed  Service 

TFTS  would  offer  two  types  of 
services  imder  an  exemption  from 
clearing  agency  registration.  First,  TFTS 
would  offer  an  ETC  service  that  would 
transmit  messages  among  broker- 
dealers,  customers,  and  custodian  banks 
regarding  the  terms  of  a  trade  executed 
for  the  customer.  As  noted  above,  ETC 
services  are  usually  used  to  confirm  and 
affirm  securities  trades  for  institutional 
investors.  Second,  TFTS  would  offer  a 
central  matching  service  under  which  it 
would  act  as  an  intermediary  in  the 
confirmation/affirmation  process  to 
compare  a  broker-dealer's  trade  data 
with  a  customer's  allocation 
instructions  to  produce  an  affirmed 
confirmation. 

All  electronic  messages  that  are  sent 
through  TFTS's  systems  will  originate  at 
the  sender's  (i.e.,  the  broker-dealer  or 
the  customer)  computer  terminal  and 
will  be  routed  through  TFTS's  data 
center.  TFTS's  data  center  will  copy  and 
store  the  data  that  passes  through  it.  In 
its  Form  CA-1,  TFTS  represents  that  it 
will  not  perform  other  functions  of  a 
clearing  agency  such  as  net  settlement, 
maintaining  a  balance  of  open  positions 
between  buyers  and  sellers,  or  marking 
securities  to  the  market.^" 

TFTS  has  agreed  to  certain 
undertakings  as  a  condition  of  obtaining 
an  exemption  from  clearing  agency 
registration: 

(1)  To  make  avaifable  to  the  Commission 
prior  to  the  commercial  operation  of  its 
central  matching  service  an  audit  report  that 
addresses  all  the  areas  discussed  in  the 
Commission's  Automation  Review  Policies 
(ARPs);" 

(2)  To  make  available  to  the  Commission 
on  an  annual  basis  (beginning  in  the  central 
matching  service's  second  year  of  operation) 
reports  prepared  by  comp)etent,  independent 
audit  {jersonnel  that  are  generated  in 
accordance  with  the  annual  risk  assessment 
of  the  areas  set  forth  in  the  ARPs,  and  field 
work  associated  therewith: 


part  of  the  Matching  Release  that  concludes  that 
broker-to-customer  matching  is  a  clearing  agency 
function  under  the  Exchange  Act. 

In  a  settlement  agreement  with  the  Commission 
dated  December  22, 1998.  TIS  stated  that  it  would 
withdraw  its  petition  before  the  D.C  Cinniit  if  the 
Commission  approved  TFTS's  application  for 
exemption  from  clearing  agency  registration  within 
120  days  of  the  filing  of  its  application.  Our 
consideration  of  TFTS's  application  is  consistent 
with  the  statement  in  the  Matching  Release  that 
matching  is  a  clearing  agency  function  and  that  we 
would  consider  granting  matching  services 
conditional  exemptions  from  clearing -agency 
registration.  Our  consideration  of  TFTS's 
application  is  independent  of  and  will  not  be 
influenced  by  TIS's  petition  to  the  D.C.  Circuit. 

•o  Exhibit  J  to  TFTS's  Form  CA-1. 

■>  Securities  Exchange  Act  Release  Nos.  27445 
(November  16. 1989).  54  FR  48703:  and  29185  (May 
9,  1991),  56  FR  22490. 


(3)  To  provide  the  Commission  with 
twenty  business  days'  advance  notice  of  any 
material  changes  that  TFTS  makes  to  its 
matching  service,  provided  that  such  changes 
shall  not  be  subject  to  regulatory  approval; 

(4)  To  provide  the  Commission  with 
prompt  notification  of  significant  systems 
outages,  to  be  defined  as  outages  lasting  more 
than  thirty  minutes; 

(5)  To  respond  to  the  Commission's 
requests  for  additional  information  relating  to 
TFTS's  matching  service  and  to  provide 
access  to  the  Commission  to  conduct  on-site 
inspections  of  all  facilities  (including 
automated  systems  and  systems 
environment),  records,  and  personnel  related 
to  the  matching  service,  provided  that  such 
requests  for  information  shall  be  made  and 
such  inspections  shall  be  conducted  solely 
for  the  purpose  of  reviewing  the  matching 
service's  operations  and  compliance  with  the 
federal  securities  laws  and  the  terms  and 
conditions  of  TFTS's  exemptive  order; 

(6)  To  supply  the  Commission  or  its 
designee  with  periodic  reports  regarding  the 
affirmation  rates  for  depository-eligible 
transactions  that  settle  in  the  United  States 
effected  by  institutional  investors  that  utilize 
TFTS's  matching  service; 

(7)  To  preserve  a  copy  or  record  of  all  trade 
details,  allocation  instructions,  central  trade 
matching  results,  reports  and  notices  sent  to 
customers,  reports  regarding  affirmation  rates 
that  are  sent  to  the  Commission  or  its 
designee,  and  any  complaint  received  from  a 
customer,  all  of  which  pertain  to  the 
operation  of  the  matching  service,  for  a 
period  of  not  less  than  five  years,  the  first 
two  years  in  an  easily  accessible  place;  and 

(8)  To  develop  feir  and  reasonable  linkages 
between  the  matching  service  and  the 
Depository  Trust  Company  and  other  central 
matching  services  regulated  by  the 
Commission. 

B.  Statutory  Standards 

Section  17A(b)(l)  of  the  Exchange  Act 
requires  all  clearing  agencies  to  register 
with  us  before  performing  any  of  the 
functions  of  a  clearing  agency.*^ 
However,  Section  17A(b)(l)  also  states 
that,  upon  our  own  motion  or  upon  a 
clearing  agency's  application,  we  may 
conditionally  or  unconditionally 
exempt  the  clearing  agency  from  any 
provisions  of  Section  17A  or  the  rules 
or  regulations  thereunder  if  we  find  that 
such  exemption  is  consistent  with  the 
public  interest,  the  protection  of 
investors,  and  the  purposes  of  Section 
17A.  TFTS  believes  that  the 
undertakings  it  has  proposed  as  a 
condition  of  obtaining  an  exemption 
from  clearing  agency  registration  will 
allow  it  to  protect  the  public  interest 
and  strike  ^e  appropriate  balance 
between  safety  and  soundness  and  the 
need  to  foster  efficiency,  competition, 
and  capital  formation. 

We  have  exercised  our  authority  to 
conditionally  exempt  an  applicant  from 


"15U.S.C78q-lCb)(l). 
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clearing  agency  registration  on  three 
prior  occasions.* 3  In  those  cases,  the 
applicants  requesting  exemption  from 
clearing  agency  registration  were 
required  to  meet  standards  substantially 
similar  to  those  required  of  registrants 
\mder  Section  17A  in  order  to  assure 
that  the  fundamental  goals  of  that 
section  were  furthered  [i.e.,  safety  and 
soimdness  of  the  national  clearance  and 
settlement  system). 

In  the  Matching  Release,  we  stated 
that  an  entity  that  limited  its  clearing 
agency  functions  to  providing  matching 
services  might  not  have  to  be  subject  to 
the  full  range  of  clearing  agency 
regulation.  In  addition,  we  stated  that  an 
entity  seeking  an  exemption  from 
clearing  agency  registration  for 
matching  would  be  required  to:  (1) 
provide  us  with  information  on  its 
matching  services  and  notice  of  material 
changes  to  its  matching  services;  (2) 
establish  an  electronic  Unk  to  a 
registered  clearing  agency  that  provides 
for  the  settlement  of  its  matched  trades; 
(3)  allow  us  to  inspect  its  facilities  and 
records;  and  (4)  make  periodic 
disclosures  to  us  regarding  its 
operations. 

TFTS's  matching  service  would  be  the 
only  clearing  agency  function  that  it 
would  perform  under  an  exemptive 
order.  While  we  believe  that  TFTS's 
matching  services  could  have  a 
signiBcant  impact  on  the  national 
clearance  and  settlement  system,  we  do 
not  believe  that  TFTS's  matching 
services  raise  all  of  the  concerns  raised 
by  an  entity  that  performs  a  wider  range 
of  clearing  agency  functions.  TFTS 
represents  in  its  Form  CA-1  that  as  a 
condition  of  its  exemption  it  will 
comply  with  the  conditions  suggested 
by  the  Commission  in  the  Matching 
Release.  Therefore,  we  believe  that  it 
may  not  be  necessary  to  require  TFTS  to 
satisfy  all  of  the  standards  required  of 
registrants  vmder  Section  17A.** 

We  anticipate  that  in  addition  to 
considering  the  public  interest  and  the 


"Securities  Exchange  Act  Release  Nos.  36573 
(December  12,  1995  60  FR  65076  (order  approving 
application  for  exemption  from  clearing  agency 
registration  for  the  Clearing  Corporation  for  Options 
and  Securities);  38328  (February  24, 1997).  62  FR 
9225  (order  approving  application  for  exemption 
from  clearing  agency  registration  for  Cedel  Bank): 
and  39643  (February  11, 1998).  63  FR  8232  (order 
approving  application  for  exemption  from  clearing 
agency  registration  by  Morgan  Guaranty  Trust 
Company  of  New  York,  Brussels  Office,  as  operator 
of  the  Euroclear  System). 

"For  example.  TFTS's  Form  CA-1  (1)  represents 
that  TFTS  virill  not  handle  funds  or  securities  and 
(2)  states  that  TFTS  will  not  impose  prohibitions  or 
limit  access  to  its  service  by  potential  customers  but 
that  it  might  terminate  a  subscription  for  failure  to 
pay  fees.  In  addition,  TFTS  will  provide  us  with  a 
current  balance  sheet  and  income  statement  before 
beginning  operations  which  will  enable  us  to  assess 
TFTS's  financial  capability. 


protection  of  investors,  the  primary 
factor  in  our  consideration  of  TFTS's 
Application  will  be  whether  TFTS  is  so 
organized  and  has  the  capacity  to  be 
able  to  facilitate  prompt  and  accurate 
matching  services  subject  to  the  specific 
conditions  that  it  has  proposed. *'  In 
particular,  TFTS  has  represented  that, 
among  other  things,  it  will  provide  us 
with  (1)  an  independent  audit  report 
that  addresses  all  the  areas  discussed  in 
the  Commission's  ARPs  prior  to 
beginning  commercial  operations  and 
annually  thereafter,  (2)  on-site 
inspection  rights,  and  (3)  a  current 
balance  sheet  and  income  statement 
prior  to  beginning  operations.** 

We  expect  that  any  exemption  from 
clearing  agency  registration  for  TFTS 
would  contain  all  of  the  conditions  that 
TFTS  has  proposed  in  its  Form  CA-1. 
We  request  comment  on  whether  these 
conditions  are  sufficient  to  promote  the 
purposes  of  Section  17A  and  to  allow  us 
to  adequately  monitor  the  effects  of 
TFTS's  proposed  activities  on  the 
national  system  for  the  clearance  and 
settlement  of  securities  transactions.  In 
addition,  we  invite  commenters  to 
address  whether  granting  TFTS  an 
exemption  &t)m  clearing  agency 
registration  would  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
Exchange  Act. 

rv.  Solicitation  of  Comments 

Comments  are  due  by  March  8, 1999. 
These  comments  will  be  considered  in 
deciding  whether  to  grant  TFTS's 
application  for  exemption  from 
registration  as  a  clearing  agency.  Six 
copies  of  the  comments  should  be  filed 
with  the  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W..  Washington,  D.C.  20549. 
Comments  also  may  be  submitted 
electronically  at  the  following  E-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
600-31;  this  file  number  should  be  used 
on  the  subject  line  if  E-mail  is  used. 
Copies  of  the  application  and  all  written 
comments  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  9»-2661  Filed  2-3-99;  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Incorporated  Relatirtg  to  Listing  of 
Options  on  the  Dow  Jones 
E'Commerce  Index 

January  28. 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Act  of  1934, ^  notice  is  hereby 
given  that  on  January  28,  1999,  the 
Chicago  Board  Options  Exchange, 
Incorporated  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  pei  sons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Chicago  Board  Options  Exchange, 
Incorporated  ("CBOE"  or  "Exchange") 
hereby  proposes  to  amend  certain  of  its 
rules  to  provide  for  the  listing  and 
trading  on  the  Exchange  of  options  on 
the  Dow  Jones  E*Commerce  Index 
("E*Commerce  Index"  or  "Index"),  a 
narrow-based  Index  designed  by  Dow 
Jones  &  Company,  Inc.  ("Dow 
Jones'r'^").^  The  E*Commere  Index  is  a 
modified  capitalization-weighted,  cash- 
settled  index  with  European-style 
exercise. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 


"  See  Section  17A(b)(3)(A)  of  the  Exchange  Act. 
15  U.S.C.  78q-l  (b)(3)(A). 
'•See  Section  ID. A.  supra. 


"17  CFR  200.30-3(aO(l6). 

>  15  U.S.C.  78s(b)(l). 

*  Dow  Jones  ft  Company,  Inc.  ( 'Dow  Jones")  has 
licensed  "Dow  )ones'™."and  "Dow  Jones 
E'Commerce  Index"  for  use  for  certain  purposes  to 
the  Chicago  Board  Options  Exchange,  Incorporated. 
OBOE'S  options  based  on  the  Dow  Jones 
E'Conunerce  Index  are  not  sponsored,  endorsed, 
sold  or  promoted  by  Dow  Jones,  and  Dow  Jones 
makes  no  representation  regarding  the  advisability 
of  investing  in  such  products. 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Puq>ose  of,  and 
Statutory  Basi^  for,  the  Proposed  Rule 
Change 

In  its  filing  |rith  the  Commission,  the 
Exchange  incli  ided  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 


any  comments 
proposed  rule 


it  received  on  the 
change.  The  text  of  these 


statements  may  be  examined  at  the 
places  specifiejd  in  Item  IV  below.  The 
Exchange  has  |  )repared  summaries,  set 
forth  in  sectioi  is  (A),  (B),  and  (C)  below, 
of  the  most  sig  dificant  parts  of  such 
statements. 


tiW 


A.  Self-Regula 
Statement  of 
Statutory  Basir> 
Change 

The  purpose 
change  is  to 
and  trade  cash 
stock  index  o 
E*Commerce 
modified 
of  15  of  the 
Internet 


,  capital 


comm  erce 


goad 


ory  Organization 's 
Purpose  of,  and 
for.  the  Proposed  Rule 


of  the  proposed  rule 
permit  the  Exchange  to  list 
settled,  European-style 
ions  on  the  Dow  Jones 
tidex.  The  Index  is  a 
ization-weighted  index 
most  liquid  U.S. 
stocks.  Internet 
are  involved  in 
or  service  through  an 
5uch  as  the  Internet. 


largest, 


commerce  con^panies 
providing  a 
open  network 

1.  Purpose 

Index  Design 

The  E'Cominerce  Index  has  been 
designed  to  mi  sasure  the  performance  of 
certain  Interne  t  commerce  stocks.  All  of 
the  stocks  in  tie  Index  are  U.S. 
securities  and  currently  trade  through 
the  facilities  of  the  National  Association 
of  Securities  Dealers  Automated 
Quotation  Sysjem  and  are  reported 
national  market  system  securities.  In 
addition,  all  of  the  stocks  are  "reported 
securities"  as  defined  in  Rule  llAa3-l 
under  the  Exchange  Act. 

The  Exchan;  je  represents  that  in  all 
but  one  respec  I,  options  on  the 
E* Commerce  Index  meet  the  generic 
listing  criteria  for  options  on  narrow- 
based  indexes  which  may  be  filed  with 
the  Commissic  n  under  Exchange  Rule 
24.2(b)  as  a  stated  policy,  practice,  or 
.  interpretation  within  the  meaning  of 
paragraph  (3)(A)  of  subsection  19(b)  of 
the  Exchange  ,  ^ct.  The  only  variation  is 
that  the  Index  is  calculated  using  a 
modified  capii  alization-weighting 
methodology. 

Each  of  the  :;tocks  in  the  E*Commerce 
Index  has  a  m  irket  capitalization  in 
excess  of  $75  million.  Specifically,  the 
stocks  compri  iing  the  Index  range  in 
capitalization  From  $378.9  million  to 
$26.15  billion  as  of  January  21,  1999. 
The  total  capi  alization  as  of  that  date 
was  $76.50  bi  lion.  The  mean 


capitalization  was  $5.10  billion.  The 
median  capitalization  was  $1.94  billion. 

The  CBOE  indicates  that  all  but  two 
of  the  component  stocks  meet  the 
trading  volume  criteria  set  forth  in 
paragraph  (b)(3)  of  CBOE  Rule  24.2.  E- 
Bay,  Inc.  does  not  meet  the  criteria  of 
CBOE  Rule  24.2(b)(e)  because  it  was  the 
subject  of  an  initial  public  offering  on 
September  24,  1998.  Since  that  time,  E- 
Bay,  Inc.  has  average  1.24  million  shares 
per  day  and  it  is  expected  that  the 
company  will  exceed  the  trading 
volume  criteria  in  early  February  1999. 
Additionally,  Ticketmaster  On-line 
CitySearch  does  not  meet  the  volume 
criteria  because  it  was  the  subject  of  a 
spin-off  on  December  3,  1998.  However, 
the  Exchange  represents  that  the 
company  currently  satisfies  the 
requirements  of  CBOE  Rule  5.3 
appUcable  to  individual  underlying 
seciuities  and  is  the  subject  of  options 
trading.  Furthermore,  since  the 
company  was  spun  off,  it  has  averaged 
1.5  million  shares  per  day.  The 
Exchange  represents  that  each  of  the 
component  stocks  in  the  E*  Commerce 
Index  has  had  monthly  trading  volume 
in  excess  of  one  million  shares  over  the 
six  month  period  through  January  1999. 
The  average  monthly  volume  over  the 
six-month  period  for  the  stocks  in  the 
Index  ranged  firom  a  low  of  8.3  million 
shares  to  a  high  of  292.5  million  shares. 

Currently,  two  of  the  fifteen  stocks  in 
the  Index  are  not  eligible  for  options 
trading.  However,  the  CBOE  represents 
that  Cyberian  Outpost,  Inc.  will  be 
eligible  on  January  28,  1999  and 
Geocities  will  be  eligible  on  February  8, 
1999.  Therefore,  each  stock  in  the  Index 
will  be  eligible  for  options  trading 
before  the  anticipated  start  of  options 
trading. 

As  the  initial  re-balancing  on  January 
4, 1999,  the  largest  stock  accounted  for 
10.00%  of  the  total  weight  of  the  Index, 
while  the  smallest  accounted  for  1.43%. 
The  top  five  stocks  in  the  Index 
accounted  for  50.00%  of  the  total  weight 
of  the  Index.  Accordingly,  the 
Exchange's  generic  listing  standards  for 
narrow  based  indexes  are  more  than  met 
wdth  respect  to  the  criteria  of  market 
capitalization,  weighting  constraints 
and  trading  volume. 

Calculation  and  Dissemination  of  Index 
Value 

The  E*Commerce  Index  is  calculated 
on  a  "modified  capitalization-weighted" 
method.  This  method  is  a  hybrid 
between  equal  weighting  (which  may 
pose  liquidity  concerns  for  smaller-cap 
stocks)  and  normal-cap  weighting 
(which  may  result  in  two  or  three  stocks 
dominating  the  index's  performance). 
Under  this  method,  the  maximum 


weight  for  any  stock  in  the  Index  will 
be  set  to  10%,  or  "capped,"  on  the 
quarterly  rebalancing  date.  The  weight 
of  all  the  remaining  stocks  shall  be 
market  capitalization  weighted.  Thus, 
the  weights  of  these  remaining  stocks 
are  not  "capped." 

For  stocks  which  are  not  "capped," 
index  shares  will  equal  the  company's 
outstanding  common  shares.  For  stocks 
that  are  "capped,"  index  shares  will 
equal  its  maximum  weight,  multiplied 
by  the  adjusted  total  market 
capitalization  of  the  Index,  divided  by 
the  stock's  closing  price  on  the 
rebalancing  date.  The  index's  adjusted 
total  market  capitalization  is  the  total 
outstanding  market  capitalization 
adjusted  to  reflect  the  combined  weight 
of  all  of  the  "capped"  stocks. 

The  level  of  tne  Index  reflects  the 
adjusted  total  capitalization  of  the 
component  stocks  divided  by  the  Index 
Divisor.  The  Index  divisor  was  initially 
calculated  to  yield  a  benchmark  level  of 
200.00  at  the  close  of  trading  on  January 
4, 1999.  The  Index  divisor  will  be 
adjusted  as  needed  to  ensure  continuity 
whenever  there  are  additions  or 
deletions  from  an  index,  share  changes, 
or  adjustments  to  a  component's  price  to 
reflect  rights  offerings,  spinoffs,  special 
cash  dividends,  etc. 

The  values  of  the  Index  will  be 
calculated  by  Dow  Jones  or  its  designee 
and  will  be  disseminated  to  market 
information  vendors  at  15-second 
intervals  during  regular  CBOE  trading 
hours  via  the  Options  Price  Reporting 
Authority  or  the  Consolidated  Tape 
Association.  If  a  component  stock  is  not 
currently  being  traded,  the  most  recent 
price  at  which  the  stock  traded  will  be 
used  in  the  Index  calculation.  The  Index 
had  a  closing  level  of  259.43  on  January 
21,  1999. 

Index  Maintenance 

The  CBOE  represents  that  Dow  Jones 
is  responsible  for  maintenance  of  the 
E*Commerce  Index.  Index  maintenance 
generally  includes  monitoring  and 
completing  the  adjustments  for 
company  additions  and  deletions,  stock 
splits,  stock  dividends  (other  than  an 
ordinary  cash  dividend),  and  stock  price 
adjustments  due  to  company 
restructuring  or  spinoffs.  If  required,  the 
Index  Divisor  will  be  adjusted  to 
account  for  any  of  the  above  changes. 

The  Exchange  represents  that  the 
Index  will  satisfy  the  maintenance 
criteria  set  forth  in  CBOE  Rule  24.2(c). 
The  Index  will  be  re-balanced  at  the 
close  of  business  on  expiration  Friday 
on  the  March  quarterly  cycle.  In 
addition,  the  number  of  Index 
components  will  not  increase  to  more 
than  20  nor  decrease  to  fewer  than  10. 
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Component  changes  will  be  made  such 
that  90%  of  the  Index  by  weight  and 
80%  of  the  total  number  of  stocks  in  the 
index  are  eUgible  for  options  trading 
under  CBOE  Rule  5.3. 

If  the  Index  fails  at  any  time  to  satisfy 
the  maintenance  criteria,  the  CBOE  will 
immediately  notify  the  Commission  and 
will  not  open  for  trading  any  additional 
series  of  options  on  the  Index,  imless 
the  continued  listing  of  options  has 
been  approved  by  the  Commission 
imder  Section  19(b)(2)  of  the  Securities 
Exchange  Act. 

Index  Options  Trading 

In  addition  to  regular  Index  options, 
the  Exchange  may  provide  for  the  listing 
of  long-term  index  option  shares 
("LEAPS®")  and  reduced-value  LEAPS 
on  the  Index.  For  reduced-value  LEAPS, 
the  underlying  value  would  be 
computed  at  one-tenth  of  the  Index 
level.  The  cxirrent  and  closing  index 
value  of  any  such  reduced-value  LEAP 
will,  after  such  initial  computation,  be 
rounded  to  the  nearest  one-hundredth. 
Exhibit  C  presents  proposed  contract 
specifications  for  the  E*Commerc8 
Index  options. 

Strike  prices  will  be  set  to  bracket  the 
index  in  a  minimum  of  2V2  point 
increments  for  strikes  below  200  and  5 
point  increments  above  200.  The 
minimum  tick  size  for  series  trading 
below  $3  will  be  Vieth  and  for  series 
trading  above  $3  the  minimum  tick  will 
be  Veth.  The  trading  hours  for  options 
on  the  Index  will  be  from  8:30  a.m.  to 
3:02  p.m.  Chicago  time. 

Exercise  and  Settlement 

The  CBOE  proposes  that  options  on 
the  Index  will  expire  on  the  Saturday 
following  the  third  Friday  of  the 
expiration  month.  Trading  in  the 
expiring  contract  month  will  normally 
cease  at  3:02  p.m.  (Chicago  time)  on  the 
business  day  preceding  the  last  day  of 
trading  in  the  component  securities  of 
the  Index  (ordinarily  the  Thiirsday 
before  expiration  Saturday,  unless  there 
is  an  intervening  hoHday).  The  exercise 
settlement  value  of  the  Index  at  option 
expiration  will  be  calculated  by  E)ow 
Jones  or  its  designee  based  on  the 
opening  prices  of  the  component 
securities  on  the  business  day  prior  to 
expiration.  If  a  stock  fails  to  open  for 
trading,  the  last  available  price  on  the 
stock  will  be  used  in  the  calculation  of 
the  index,  as  is  done  for  currently  listed 
indexes.  When  the  last  trading  day  is 
moved  because  of  Exchange  hoUdays 
(such  as  when  CBOE  is  closed  on  the 
Friday  before  expiration),  the  last 
trading  day  for  expiring  options  will  be 
Wednesday  and  the  exercise  settlement 
value  of  Index  options  at  expiration  will 


be  determined  at  the  opening  of  regular 
Thursday  trading. 

Surveillance 

The  Exchange  will  use  th^same 
surveillance  procedures  currently 
utilized  for  each  of  the  Exchange's  other 
index  options  to  monitor  trading  in 
Index  options  and  Index  LEAPS. 

Position  Limits 

Options  on  the  E*  Commerce  Index 
would  be  subject  to  the  position  limits 
for  industry  index  options  set  forth  in 
CBOE  Rule  24.4A. 

Exchange  Rules  Applicable 

The  Rules  of  Chapter  XXTV  will  be 
applicable  to  options  on  the 
E*  Commerce  Index.  Narrow-based 
margin  rules  will  apply  to  the  Index  as 
set  forth  in  CBOE  Rule  24.11. 

Capacity 

CBOE  believes  it  has  the  necessary 
systems  capacity  to  support  new  series 
that  would  result  from  the  introduction 
of  options  on  the  E*  Commerce  Index. 
CBOE  has  also  been  informed  that  the 
Options  Price  Reporting  Authority  also 
has  the  capacity  to  support  the  new 
series. 

2.  Basis 

The  proposed  rule  change  is 
consistent  wnth  Section  6(b) '  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  *  in  particular  in  that  it 
will  permit  trading  in  options  based  on 
the  E*Commerce  Index  pursuant  to 
rules  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices  and 
to  promote  just  and  equitable  principles 
of  trade,  and  thereby  will  provide 
investors  with  the  abihty  to  invest  in 
options  based  on  an  additional  index. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  (Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  conunents  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  writhin  such  longer  period  as 


the  Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  as  to  which 
the  self-regulatory  organization 
consents,  the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  Rle  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 
Section,  450  Fifth  Street.  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  CBOE.  All  submissions  should 
refer  to  file  number  SR-CBOE-99-05  in 
the  caption  above  and  should  be 
submitted  by  February  25. 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  del^ated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  99-2605  Filed  2-3-99;  8:45  am) 

BILLMQ  CODE  8010-01-M 


>  15  U.S.C  78f(b). 
M5U.S.C.  78f(bK5). 


»17CFR200.30-3(«)(12). 
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990:  File  No.  SR-CHX- 


Self-Regulatory  Organizations; 
Chicago  Stock  Exchange, 
Incorporated;  Order  Approving  a 
Proposed  Rule  Change  Relation  to  the 
Exchange's  Decorum  Rules,  Short 
Sales  and  Minor  Rule  Violation  Plan 

January  28, 1999.  | 

On  September  29,  1998.*  the  Chicago 
Stock  Exchange;  Incorporated  ("CHX" 
or  "Exchange")  submitted  to  the 
Securities  and  Ebcchange  Commission 
("Commission"  pr  "SEC"),  pursuant  to 
Section  19(b)(l)Jof  the  Securities 
Exchange  Act  ofll934  ("Act")  ^  and  Rule 
19b-4  thereunder.^  a  proposed  rule 
change  to  amend:  (1)  Interpretation  and 
FoUcy  .01  of  Ruje  3  of  Article  XII 
relating  to  the  Exchange's  Decorum 
Rules  regarding  repetitive 
administrative/executive  messages;  (2) 
Rule  17  of  Article  IX,  to  codify  the 
existing  requirement  for  members  to 

pe  lOa-1  under  the  Act 

and  (3)  Rule  9(h)  of 
Id  certain  rules  and 
^change's  Minor  Rule 
Violation  Plan.  Notice  of  the  proposed 
rule  change  appeared  in  the  Federal 
Register  on  December  22.  1998.'«  The 
Commission  reqeived  no  comment 
letters  concemiig  the  proposed  rule 
change.  This  order  approves  the 
proposed  rule  change. 

First,  the  Excnange  proposed  to 
amend  the  list  at  Class  B  violations  set 
forth  under  Rul^  3,  Article  XII  of  the 
Exchange's  Decorum  Rules  to  include 
repetitive  admiiiistrative  execution 
messages  sent  oyer  the  Intermarket 
Trading  System  j("ITS")  or  the  Midwest 
Automated  Execution  System  ("MAX") 
that  are  inappropriate  or  unnecessary. 
Additionally,  thje  Exchange  proposed  to 
include  these  viplations  as  Class  B 
violations  for  purposes  of  the  Minor 
Rule  Violation  Plan  and  proposed  to 
retain  the  existing  recommended  fines. 

Second,  the  Exchange  proposed  to 
codify  the  requirement  for  members  to 


comply  with  Ri 
("Short  Sale  RuJ 
Article  XII,  to  aq 
policies  to  the 


in  t 


'  The  Exchange  i 

September  29.  1998 

1998.  the  Exchange 

provide  an  example 

and  to  increase  the 

sale  violations.  See 

Senior  Vice  Preside 

Chicago  Stock 

McLemore,  Division 

dated  December  1 
MSU.S.C.  78s(bKl 
M7CFR  240.19b- 4 
*  See  Securities  &  change 

(December  15.  1998) 

1998). 


ially  flled  this  proposal  on 
However,  on  December  2, 
iled  Amendment  No.  1  to 
of  an  "inadvertent"  violation 
r  scommended  fines  for  short 
I  .etter  from  Patricia  L.  Levy, 
t  and  General  Counsel,  the 
Exchange.  Inc..  to  Mignon 

of  Market  Regulation,  SEC. 


1P9B. 

). 


Act  Release  No.  40793 
63  FR  70820  (December  22. 


comply  with  the  Short  Sale  Rule. 
Codifying  the  Short  Sale  Rule  within  the 
Exchange  rules  will  allow  the  Exchange 
to  assess  fines  for  violation  of  this  rule 
under  its  Minor  Rule  Violation  Plan  in 
appropriate  circumstances.  If  the 
violation  is  inadvertent  or  isolated,  the 
Exchange  may  assess  fines  pursuant  to 
the  Minor  Rule  Violation  Plan  and  not 
pursuant  to  the  Exchange's  formal 
disciplinary  procedures. 

Finally,  ttie  Exchange  proposed  to  add 
certain  rules  and  policies  to  its  Minor 
Rule  Violation  Plan  under  Article  XII. 
Rule  9.  Specifically,  the  Exchange 
proposed  to  add  violations  of  its  rules 
relating  to:  (1)  proprietry  short  sales  by 
floor  members  (Article  DC,  Rule  17)(e.g., 
failing  to  properly  mark  a  short  sale  a 
short  and  executing  a  short  sale  at  an 
inappropriate  tick);  (2)  the  issuance  of 
pre-opening  responses  under  the  ITS 
Rules  (Article  XX,  Rule  39)  (e.g..  using 
DOT.  Post  Execution  Reporting  ("PER"), 
or  any  method  other  than  ITS  to  send 
a  pre-opening  response);  and  (3)  the 
failure  of  a  specialist  to  adjust  limit 
orders  to  the  block  price  when  MAX 
automatically  executes  limit  orders  at 
the  limit  price  upon  a  price  penetration 
in  the  primary  market  (Article  XX,  Rule 
>.06  and  related  Rule  37(b)(6)  of  Article 
XX).  The  Exchange  proposed  that  the 
recommended  fines  for  the  above 
violations  be  $100.  $500  and  $1,000  for 
the  first,  second,  third,  and  subsequent 
violations,  respectively,  except  for 
violations  of  the  Short  Sale  Rule,  where 
the  recommended  fines  would  be  $500, 
$1,000,  and  $2,500  for  the  first,  second, 
and  third,  and  subsequent  violations, 
respectively.^ 


'  According  to  the  CHX,  an  inadvertent  violation 
of  the  Short  Sale  Rule  might  occur,  for  example,  if 
a  specialist  that  is  long  1.000  shares  of  a  security 
sends  an  order  to  sell  1.000  shares  in  that  security 
to  the  New  York  Stock  Exchange  ("NYSE")  via  an 
NYSE  Designated  Order  Turnaround  ("DOT") 
machine.  Because  a  specialist's  inventory  is  not 
automatically  updated  to  reflect  executions  over  a 
DOT  machine  (unlike  executions  on  the  CHX  or  via 
ITS  which  are  automatically  reflected  in  a 
specialist's  inventory  on  a  real-time  basis),  it  is 
possible  that  a  specialist  may  either  forget  about  the 
DOT  order,  or  may  be  late  in  manually  updating  his 
inventory  position  to  reflect  the  sale  via  IX)T.  In 
either  event,  the  specialist's  inventory  at  that  time 
would  not  reflect  that  the  specialist  is  now  "flat" 
rather  than  "long"  the  security.  If  the  specialist  then 
marks  his  next  sale  as  "long"  rather  than  properly 
marking  the  order  as  "short."  it  might  be  because 
the  specialist  merely  looked  at  his  inventory 
position  and  did  not  take  the  DOT  order  into 
account  in  determining  whether  he  was  long  or 
short.  While  this  would  still  be  a  violation  of  the 
Short  Sale  Rule,  depending  on  the  totality  of  the 
facts  [e.g.,  whether  this  is  isolated  or  part  of  a  larger 
fraud,  or  if  other  unusual  circumstances  existed, 
etc.)  in  certain  circumstances,  this  violation  might 
be  considered  an  "inadvertent"  violation  that  is 
appropriate  for  the  minor  rule  violation  plan.  See 
Amendment  No.  1,  supra  note  3. 

6  The  Commission  staff  recommended  that  the 
Exhcange's  fines  for  Short  Sale  Rule  violations  be 


The  Commission  believes  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
promulgated  thereunder.''  Specifically, 
the  Commission  believes  that  approval 
of  the  proposed  rule  change  is 
consistent  with  Sections  6(b)(6)  ^  and 
6(b)(7)  9  of  the  Act.  The  proposal  is 
consistent  with  the  requirement  of 
Sections  6(b)(6)  and  (b)(7)  in  that  it 
provides  fair  procedures  and  guidelines 
that  enable  the  Exchange  to 
appropriately  discipline  its  members 
and  persons  associated  with  members 
for  violations  of  the  rules  of  the 
exchange. 

The  Commission  believes  that 
amending  the  fist  of  Class  B  violations 
set  forth  in  the  Exchange's  Decorum 
Rules  to  include  inappropriate  messages 
will  provide  a  fair  procedure  whereby 
member  organizations  can  be  properly 
sanctioned  for  these  violations  that  are 
minor  in  nature.  Moreover,  the 
Commission  believes  that  including  the 
Short  Sale  Rule  within  the  rules  of  the 
Exchange  and  imposing  fines  for 
violations  of  the  Short  Sale  Rule  under 
its  Minor  Rule  Violation  Plan  provide  a 
fair  procedure  for  the  disciplining  of 
members  and  persons  associated  with 
members,  which  is  consistent  with  the 
Act.  The  Commission  suggests  that  only 
those  violations  of  the  Short  Sale  Rule 
which  are  inadvertent  or  isolated  be 
handled  pursuant  to  the  Exchange's 
Minor  Rule  Violation  Plan.  In  the  event 
that  a  violation  occurs  involving 
circumstances  where  more  severe 
sanctions  would  be  warranted,  the 
Commission  believes  the  Exhange 
should  address  them  by  taking  a  formal 
disciplinar>'  proceeding.^" 


commensurate  with  the  fine  schedules  of  other 
exchanges.  Hence,  the  fines  for  violation  of  this  rule 
were  increased.  See  Amendment  No.  1  supra  note 
1. 

'  The  Commission  has  considered  the  proposed 
rule's  impact  on  efficiency,  competition  and  capital 
formation.  By  classifying  certain  messages  as  a 
violation  of  the  Exchange's  Decorum  Rules,  the 
proposal  should  enhance  efficiency  by  eliminating 
unnecessary  communications  which  could  burden 
computer  capacity.  Codifying  the  Short  Sale  Rule  in 
the  Exchange's  rules  should  enhance  competition 
by  preventing  market  manipulation  in  securities.  IS 
U.S.C.  78c(f). 

•Section  6(b)(6)  requires  the  Commission  to 
determine  that  the  rules  of  the  exchange  provide 
that  its  members  and  persons  associated  with 
members  shall  be  appropriately  disciplined  for 
violating  the  federal  securities  laws  or  the  rules  of 
the  exchange  by  fine  or  other  fitting  sanction.  15 
U.S.C.  78f(b)(6). 

'Section  6(b)(7)  requires  the  Conunission  to 
determine  that  the  rules  of  the  exchange  provide  a 
fair  procedure  for  disciplining  its  members  and 
persons  associated  with  members.  15  U.S.C. 
78(b)(7). 

'"The  Commission  expects  that  the  CHX  would 
err  on  the  side  of  caution  in  disposing  of  violations 
under  the  Minor  Rule  Violation  Plan.  For  example, 
the  Commission  expects  that  the  CHX  would  not 
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The  Commission  also  finds  that  the 
additional  rules  and  policies  added  to 
the  Minor  Rule  Violation  Plan  are 
objective  in  nature  and  easily  verifiable. 
Thus,  these  rules  and  policies  quahfy 
for  the  less  labor  intensive  and  costly 
disciplinary  procedure.  The 
Commission  notes  that  inclusion  of 
these  additional  rules  and  poUcies 
under  the  Minor  Rule  Violation  Plan 
should  make  the  Exchange's 
disciplinary  system  more  efficient  in 
prosecuting  violations  of  these  rules. 

For  the  above  reasons,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  the  Act,  and  in  particular 
with  Sections  6(b)(6)  and  6(b)(7). 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2) "  of  the  Act,  that  the 
proposed  rule  change  (SR-CHX-98-24), 
is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  99-2606  Filed  2-3-99;  8:45  am] 

BILUNG  CODE  a01(M>1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40991;  File  No.  SR-Phlx- 
98-45] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Approving  Proposed  Rule 
Change  and  Amendment  No.  1  Thereto 
Proposing  To  Adopt  New  Rule  949 
Respecting  Purchase,  Sale,  Transfer, 
and  Posting  of  Membership 
Transactions 

January  28, 1999. 

I.  Introduction 

On  November  5.  1998,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),^  and 
Rule  19b-4  thereunder,^  a  proposed  rule 
change  to  adopt  new  Rule  949 
respecting  the  purchase,  sale,  transfer, 
and  posting  of  membership  transactions. 
On  December  14, 1998,  the  Phlx 


issue  several  cautionary  letters  before  instituting  the 
fines  under  the  Minor  Rule  Violation  Plan  or 
aggregate  multiple  violations  of  the  rules  before 
instituting  abbreviated  disciplinary  procedures,  or, 
if  necessary,  a  formal  disciplinary  proceeding. 

"15U.S.C.  78s(b}(2). 
•»17CFR20O.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


submitted  an  amendment  to  the 
proposed  rule  change.  ^  The  proposed 
rule  change  was  published  for  comment 
in  the  Federal  Register  on  December  23, 
1998.*  The  Commission  did  not  receive 
any  comments  on  the  proposal.  This 
order  approves  the  proposal,  as 
amended. 

II.  Description  of  the  Proposal 

The  Exchange  proposed  to  adopt  a 
new  rule  which  codifies  Exchange 
procedures  concerning  the  purchase, 
sale,  transfer  and  posting  of  membership 
transactions.  The  proposal  also  provides 
for  privately  negotiated  sales  and 
requests  for  transfer  under  certain 
specified  circumstances. 

If  the  transaction  is  between  unrelated 
parties,  the  proposed  rule  provides  that 
transactions  must  be  posted,  published, 
and  be  for  monetary  consideration 
between  the  posted  bid  and  offer.  The 
proposed  rule  also  permits  sales 
between  related  entities,  but  requires 
publication  in  the  Secretary's  bulletin. 
Thus,  both  members  and  non-members 
will  have  access  to  information 
regarding  transfers  of  membership. 
Additionally,  the  proposal  ensures  that 
the  Exchange  will  be  protected  by 
requiring  that  the  proceeds  of  all  sales 
be  deposited  with  the  Exchange  to 
satisfy  any  outstanding  charges  owed  by 
the  member. 

The  proposed  rule  provides  that  bids 
and  offers  must  be  in  writing  and 
submitted  to  the  Office  of  the  Secretary 
of  the  Exchange  by  an  approved 
applicant,  member  organization,  or 
lessor.  Bids  and  offers  may  only  be 
made  in  $500  increments.  Additionally, 
the  proposed  rule  codifies  an  existing 
Exchange  practice  of  requiring  payment 
for  a  membership  by  certified  or 
cashier's  check  payable  to  the  Exchange. 
Furthermore,  the  rule  specifies  that  the 
sale  of  a  membership  shall  be  deemed 
negotiated  and  contracted  when  the 
filed  bid  and  offer  are  matched  in  price 
and  confirmed  by  the  Office  of  the 
Secretary.  The  sale  is  consummated 
upon  receipt  of  payment  from  the 
purchaser  for  the  purchase  price  and 
other  associated  membership  initiation, 
transfer,  and  prorated  dues  and  other 
fees. 

The  procedures  for  privately 
negotiated  sales  and  requests  for  transfer 
are  foimd  in  Section  D  of  the  proposed 
rule.  This  section  provides  for  the 


posting  of  a  deposit  with  the  Exchange 
to  cover  potential  claims  that  could  be 
asserted  pursuant  to  By-Law  Article 
XV.  5  Only  those  transfers  that  conform 
with  Section  D  will  be  processed  for 
transfer  and  all  other  private  sales  will 
be  void. 

III.  Discussion 

The  Commission  believes  that  the 
proposed  rule  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder^  applicable 
to  a  national  securities  exchange.  In 
particular,  the  Commission  finds  that 
the  proposed  rule  is  consistent  with 
Section  6(b)(5)  ^  of  the  Act.  Section 
6(b)(5)  of  the  Act  requires,  among  other 
things,  that  the  rules  of  the  Exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade  and  protect  investors 
and  the  public  interest. 

The  proposed  rule  codifies 
procedures  for  the  transfer  of 
membership  interests.  By  codifying 
these  procedures,  the  Exchange  should 
ensure  the  prompt  and  orderly  transfer 
of  membership  interests.  All  bids  and 
offers  must  be  filed  in  writing  with  the 
Office  of  the  Secretary  which  shall  then 
match  the  bids  and  offers  according  to 
price  and  confirm  the  sale.  In  addition, 
all  money  exchanged  must  be  filed  with 
the  Office  of  the  Secretary  to  ensure  that 
all  outstanding  debts  and  fees  are  paid. 
By  implementing  these  procedures,  the 
Exchange  should  protect  the  financial 
interests  of  both  buyers  and  sellers  of 
memberships  and  provide  equity  and 
openness  to  all  who  seek  to  purchase  or 
sell  a  membership.  Buyers  should  be 
confident  that  all  outstanding  liens  are 
paid  and  sellers  should  be  confident    . 
that  the  potential  buyers  have  the  means 
to  pay  their  offering  price. 

Moreover,  the  new  procedures  should 
ensure  fairness  by  providing  a  public 
market  in  which  to  transfer 
memberships.  All  persons  interested  in 
purchasing  membership  interests  will 
have  to  follow  the  same  procedures. 
These  procedures,  in  general,  protect 
investors  and  the  public  interest  by 
providing  a  fair  and  open  market  for 
membership  transactions.  Therefore,  the 


'  Letter  from  Murray  L.  Ross,  Vice  President  and 
Secretary,  Phlx,  to  Michael  Walinskas,  Deputy 
Associate  Director,  Division  of  Market  Regulation, 
SEC,  dated  December  14, 1998  ("Amendment  No. 
1").  Amendment  No.  1  corrected  grammatical  errors 
in  the  proposed  rule  language. 

■•  Securities  Exchange  Act  Release  No.  40798 
(December  16. 1998).  63  FR  71181. 


'  By-Law  Article  XV  sets  forth  procedures  for 
transferring  memberships.  Section  15-3  provides 
that  proceeds  are  to  be  distributed  according  to  a 
provided  seniority  list. 

*  In  reviewing  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  fonnation.  The 
proposed  rule  change  should  improve  efficiency 
because  it  provides  an  orderly  process  by  which 
memberships  can  be  transferred.  In  addition,  the 
proposed  rule  change  should  improve  competition 
because  the  procedures  provide  notice  to  all 
interested  parties  about  the  current  market  for 
memt)erships  which  should  improve  bids  and 
offers.-l5  U.S.C.  78f(b)(7). 

'  15  US.C.  78f(b)(5). 
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believes  the  proposed  rule 
C(insistent  with  the 

of  Section  6lb)(5)  of  the 


Commissioy 
change  is 
requirements 
Act. 

rv.  Concluailon 

It  is  therefore  ordered,  pursuant  to 
Section  19(|i)(2) »  of  the  Act,  that  the 
proposed  rille  change,  as  amended,  (SR- 
Phlx-98-43  is  approved. 

For  the  Coaunission.  by  the  Division  of 
Mari(et  Regulation,  pursuant  to  delegated 
authority."    i 
Margaret  H.  ifcFarland, 
Deputy  Secretary. 
IFR  Doc.  99-1604  Filed  2-3-99:  8:45  am] 

BILUNO  CO0€  IOIO-01-M 


SMALL  BU$iNESS  ADMINISTRATION 
[Declaration  of  Disaster  #31 54] 

State  of  Arkansas 

As  a  result  of  the  President's  major 
disaster  dedaration  on  January  23, 1999, 
I  find  that  Independence,  Pulaski,  St. 
Francis,  Saline,  and  White  Counties  in 
the  State  of  Arkansas  constitute  a 
disaster  area  due  to  damages  caused  by 
severe  storms,  tornadoes,  and  high 
winds  begiiyiing  on  Jeuiuary  21,  1999 
and  continiiing.  Applications  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  March  23, 1999  and  for 
economic  ii  ijury  until  the  close  of 
business  on]  October  25, 1999  at  the 
address  listed  below  or  other  locally 
announced  ocations:  U.S.  Small 
Business  Administration,  Disaster  Area 
3  Office,  4400  Amon  Carter  Blvd.,  Suite 
102,  Ft.  Worth,  TX  76155. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  t|ie  following  contiguous 
counties  in  the  State  of  Arkansas  may  be 
filed  until  t^e  specified  date  at  the 
above  location:  Cleburne,  Crittenden, 
Cross,  Faultner,  Garland,  Grant,  Hot 
Spring,  Izard,  Jackson,  Jefferson, 
Lawrence,  itee,  Lonoke,  Monroe,  Perry, 
Prairie.  Shatp,  Stone,  and  Woodruff. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowiers      with      credit 
available  elsewhere  

6.375 

Homeov^ers    without    credit 
availal)le  elsewhere  

3.188 

Businesses  with  credit  avaii- 
able  elsewhere 

8.000 

Businesses  and  non-profit  or- 
ganizalions    without    credit 
availaQle  elsewhere  

4.000 

•15U.S.C.  7ls(b)(2). 
•17CFR2O0,3O-3(a)(12). 


Percent 

Others  (including  non-profit 
organizations)  with  credit 
available  elsewhere  

7.000 

For  Economic  Injury: 

Businesses  and  small  agricul- 
tural cooperatives  without 
credit  available  elsewhere 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  315412,  and  for 
economic  injury  the  number  is  9A9100. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Date:  January  26, 1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  99-2574  Filed  2-3-99;  8:45  am) 

8IUJNG  COOE  a02S-01-P 


DEPARTMENT  OF  STATE 
[PutHic  Notice  2963] 

Notice  of  Meetings;  International 
Telecommunications  Advisory 
Committee 

The  E>epartment  of  State  announces 
meetings  of  the  U.S.  International 
Telecommunication  Advisory 
Committee  (ITAC)  and  its  committees 
and  Study  Groups  in  the 
Telecommunication  Standardization, 
Telecommunication  Development 
Sectors,  and  CITEL  ad  hoc  committee 
for  February  and  March  1999.  The 
purpose  of  the  Committee  and  its  Study 
Groups  is  to  advise  the  Department  on 
poUcy  and  technical  issues  with  respect 
to  the  International  Telecommunication 
Union  and  international 
telecommunication  standardization  and 
development.  All  meetings  will  be  held 
at  the  Department  of  State,  2201  "C" 
Street,  NW,  Washington,  DC. 

The  ITAC  will  meet  from  9:30  to  1:00 
on  Wednesday,  February  17  (Room 
1105}  and  March  17  (Room  1207),  1999 
to  commence  preparations  for  the  ITU 
Coimcil  meeting  in  June  1999. 

The  ITAC-T  National  Committee  will 
meet  from  9:30  to  4:00  on  February  11, 
1999,  March  10  and  March  23, 1999  (all 
in  Room  5951).  The  Telecommunication 
National  Committee's  agendas  will 
cover  continuing  preparations  for  the 
ITU  Telecommunication  Sector 
Advisory  Group  (TSAG)  meeting  in 
April  1999. 

ITAC-T  Study  Group  A  will  meet 
from  9:30  to  4:00  on  February  10, 1999 
in  Room  1207.  The  Study  Group  A 
agenda  will  cover  debriefs  from 
previous  ITU  Study  Group  3  and  Focus 
Group  meetings  and  preparations  for  the 
next  ITU  Study  Groups  2  &  3  meetings. 


ITAC-T  Study  Group  B  will  meet 
from  9:30  to  4:00  on  February  24, 1999 
in  Room  5951.  Study  Group  B  will  make 
preparations  for  ITU  Study  Group  4 
meeting. 

ITAC-T  Study  Group  D  will  meet 
from  9:30  to  4:00  on  March  9,  1999  to 
prepare  for  ITU  Study  Group  8  and  16 
meetings. 

The  ITAC-D  will  meet  from  2:00  to 
4:00  in  Room  4517  on  February  25, 1999 
to  discuss  post  ITU  Plenipotentiary 
activities  for  the  ITU-D  Sector,  review 
progress  of  ITU-D  Study  Groups  1  and 
2  activities,  and  prepare  for  the  April  8- 
9, 1999  ITU-D  Telecommimication 
Development  Advisory  Board  meeting. 

The  ITAC  ad  hoc  CITEL  committee 
will  meet  March  24, 1999  in  Room  4517 
from  9:30  to  12:30  to  prepare  for  the 
next  Permanent  Consultative 
Committee. I  meeting. 

Members  of  the  general  public  may 
attend  these  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chair.  Admission  of  public 
members  will  be  limited  to  seating 
available.  Entrance  to  the  Department  of 
State  is  controlled;  people  intending  to 
attend  ITAC,  ITAC-T  National 
Committee  and  Study  Groups  A  &  D 
meetings  should  send  a  fax  to  (202) 
647-7403,  (for  Study  Group  B  send  a  fax 
to  (303)  497-5993),  not  later  than  24 
hours  before  the  meeting.  This  fax 
should  display  the  name  of  the  meeting 
(ITAC,  ITAC-T  National  Committee, 
Study  Group  and  date  of  meeting),  your 
name,  social  security  number,  date  of 
birth,  and  organizational  affiliation.  One 
of  the  following  valid  photo 
identifications  will  be  required  for 
admission:  U.S.  driver's  license,  U.S. 
passport,  U.S.  Government 
identiflcation  card.  Enter  from  the  "C" 
Street  Main  Lobby;  in  view  of  escorting 
requirements,  non-Government 
attendees  should  plan  to  arrive  not  less 
than  15  minutes  before  the  meeting 
begins. 

Dated:  January  27, 1999. 
Marian  R.  Gordon, 

Information  Sr  Telecommunication 
Standardization,  U.S.  Department  of  State. 
[FR  Doc.  99-2577  Filed  2-3-99;  8:45  amj 
BiLUNG  COOE  4nO-4»-P 


STATE  DEPARTMENT 
Public  Notice  #2965] 

Overseas  Security  Advisory  Couricil 
(OSAC);  Notice  of  Closed  Meeting 

The  Department  of  State  announces  a 
meeting  of  the  U.S.  State  Department — 
Overseas  Security  Advisory  Council  on 
February  23,  24,  and  25,  at  the  Harbor 
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Beach  Marriott  in  Fort  Lauderdale, 
Florida.  Pursuant  to  Section  10  (d)  of 
the  Federal  Advisory  Committee  Act 
and  5  U.S.C.  552b(cl(ll  and  (4],  it  has 
been  determined  the  meeting  will  be 
closed  to  the  public.  Matters  relative  to 
classified  national  security  information 
as  well  as  privileged  commercial 
information  will  be  discussed.  The 
agenda  calls  for  the  discussion  of 
classified  and  corporate  proprietary/ 
security  information  as  well  as  private 
sector  physical  and  procedural  security 
policies  and  protective  programs  at 
sensitive  U.S.  Government  and  private 
sector  locations  overseas. 

For  more  information  contact  Marsha 
Thurman.  Overseas  Security  Advisory 
Council,  Department  of  State, 
Washington,  DC  20522-1003,  phone: 
202-663-0869. 

Dated:  January  21, 1999. 
Peter  E.  Bergin, 

Director  of  the  Diplomatic  Security  Service. 
(FR  Doc.  99-2613  Filed  2-3-99;  8:45  am] 

BILUNG  CODE  4710-24-P 


TENNESSEE  VALLEY  AUTHORITY 

Tellico  Reservoir  Land  Management 
Plan,  Blount,  Loudon,  and  Monroe 
Counties,  Tennessee 

agency:  Tennessee  Valley  Authority 

(TVA). 

ACTION:  Extension  of  comment  period  on 

notice  of  intent. 

summary:  This  notice  is  provided  in 
accordance  with  the  Council  on 
Environmental  Quality's  regulations  (40 
CFR  1500  to  1508)  and  TVA's 
procedures  implementing  the  National 
Environmental  Policy  Act.  TVA 
previously  announced  (64  FR  2531- 
2532,  January  14, 1999)  that  it  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  on  alternatives  for 
management  of  certain  TVA-owned 
lands  surrounding  Tellico  Reservoir  in 
Loudon,  Monroe,  and  Blount  Counties, 
Tennessee.  Today  TVA  is  announcing 
an  extension  of  the  comment  period  on 
the  scope  of  the  EIS. 
DATES:  The  period  for  commenting  on 
the  scope  of  the  EIS  has  been  extended 
to  March  5, 1999. 

ADDRESSES:  Written  comments  should 
be  sent  to  Jon  M.  Loney,  Manager, 
Environmental  Management,  Tennessee 
Valley  Authority,  400  West  Summit  Hill 
Drive,  Knoxville,  Tennessee  37902- 
1499. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  M.  Draper,  NEPA  Specialist, 
Environmental  Management,  Tennessee 
Valley  Authority,  400  West  Summit  Hill 


Drive,  WT  8C,  Knoxville.  Tennessee 
37902-1499;  telephone  (423) 632-6889 
or  e-mail  hmdraper@tva.gov. 

Dated:  January  26, 1999. 
Kathryn  J.  Jackson, 

Executive  Vice  President,  Resource  Group. 
[PR  Doc.  99-2581  Filed  2-3-99;  8:45  am] 

BILLING  CODE  8120-08-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
(98-04-C-OO-JST)  To  Impose  and  Use 
a  Passenger  Facility  Charge  (PFC)  at 
Johnstown-Cambria  County  Airport, 
Johnstown,  PA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT.      • 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  a  PFC  at 
Johnstown-Cambria  County  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  March  8,  1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  John  Carter,  Project 
Manager,  Harrisburg,  Airports  District 
Office,  3911  Hartzdale  Dr..  Suite  1. 
Camp  Hill,  PA  17011. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Joseph 
McKelvey,  Airport  Manager  for  the 
Johnstown-Cambria  County  Airport 
Authority  at  the  following  address:  479 
Airport  Road,  Suite  #1,  Johnstovm,  PA 
15904. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Johnstown- 
Cambria  County  Airport  authority  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Carter,  Project  Manager,  Harrisburg, 
Airports  District  Office,  3911  Hartzdale 
Dr.,  Suite  1,  Camp  Hill,  PA  17011.  (717) 
730-2832.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  a  PFC  at  Johnstown-Cambria 


County  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

On  January  27,  1999,  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by  the 
Johnstown-Cambria  County  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  May 
4, 1999. 

The  following  is  a  brief  overview  of 
the  application. 

Application  number:  98-04-C-OO- 
JST. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
October  1, 1999. 

Proposed  charge  expiration  date: 
February  1,  2004. 

Total  estimated  PFC  revenue: 
$496,540.00. 

Brief  description  of  proposed  projects: 
Terminal  Building  Construction. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATCO)  filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTXCT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  #111,  John 
F.  Kennedy  International  Airport, 
Jamaica,  New  York,  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Johnstown- 
Cambria  County  Airport  Authority 
Office. 

Issued  in  Jamaica,  New  York  on  January 
28.  1999. 
Thomas  Felix, 

Manager,  Planning  S"  Programming  Branch. 
AEA-6tO,  Eastern  Region. 
IFR  Doc.  99-2658  Filed  2-3-99;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement:  Erie 
County,  NY 

agency:  Federal  Highway 
Administration,  New  York  State 
Department  of  Transportation. 
action:  Notice  of  intent. 
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SUMMARY:  The  Federal  Highway 
Administration  is  issuing  this  notice  to 
advise  the  public  of  its  intent  to  prepare 
an  environmental  impact  statement  for 
the  proposed'  Southtowns  Connector/ 
Buffalo  Outef  Harbor  Project  in  Erie 
County,  NewjYork. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Rusfell,  Regional  Director, 
New  York  $tate  Department  of 
Transportation,  Region  5, 125  Main 
Street,  Buf^lo,  New  York  14203.  (716) 
847-3238  0r 
Harold  ].  Broivn,  Division 
Administrator,  Federal  Highway 
Administration,  New  York  Division, 
Leo  W.  O'Brien  Federal  Building,  9th 
Floor,  Chnion  Avenue  and  North 
Pearl  Street,  Albany,  New  York  12207, 
(518)  431-il27. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Highway  Administration 
(FWHA),  in  c^peration  with  the  New 
York  State  Department  of 
Transportation  (NYSDOT),  will  prepare 
an  environmental  impact  statement 
(EIS)  for  the  proposed  Southtowns 
Connector/Buffalo  Outer  Harbor  Project 
(the  Proposed  Action)  in  Erie  County, 
New  York.  Tl|e  Proposed  Action  is 
designed  to  ilnprove  mobility  between 
and  through  fhe  City  of  Buffalo  and  its 
southern  sub^irban  areas,  consisting  of 
the  City  of  Latkawanna,  the  Village  of 
Blasdell,  the  Town  of  Hamburg,  and 
other  outlying  towns  and  villages. 

The  Proposed  Action  is  intended  to 
support  existing  and  projected 
transportatiot  demands  ciurently 
served  by  thej  following  faciUties: 

•  A  portion  of  New  York  State  (NYS) 
Route  5,  consisting  of  a  limited-access 
expressway  ajid  at-grade  arterial  road 
extending  frota  the  Buffalo  Skyway  (an 
elevated  bridge  passing  over  the  Buffalo 
River)  through  the  Buffalo  Outer  Harbor 
and  the  City  ^f  Lackawaima  to  the  Town 
of  Hamburg.  : 

•  The  Mainline  Section  of  the  New 
York  State  THruway  (1-90);  and 

•  The  Niagkra  Section  of  the  New 
York  State  Thniway  (1-90). 

A  series  of  previous  planning  efforts 
began  the  prqcess  for  the  development 
of  the  Proposed  Action.  The  project  was 
originally  considered  by  the  NYSDOT 
through  the  completion  of  the 
Southtowns  Connector  FeasibiUty  Study 
in  July  1991.  It  was  also  included  in  the 
Horizons  Waterfront  Action  Plan, 
prepared  by  the  Horizons  Waterfront 
commission  in  January  1992.  Further 
aspects  of  thq  project's  components  are 
listed  in  the  regional  Metropolitan 
Planning  Orgmization's  Long  Range 
Transportation  Plan,  prepared  by  the 
Greater  Buffa  o-Niagara  Regional 
Transportatidn  Council  (GBNRTC). 


Most  recently  in  1998,  NYSDOT 
prepared  a  Major  Investment  Study 
(MIS)  associated  with  the  Proposed 
Action.  In  accordance  with  the 
requirements  set  forth  in  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (ISTEA)  the  MIS  was  prepared  as 
an  Option  1  MIS.  Option  1  MISs  involve 
a  process  for  formulating  a  single  or 
series  of  locally-preferred  alternatives 
that  are  progressed  into  subsequent 
analysis  and  documentation  in  a 
National  Environmental  Policy  Act 
(NEPA)  EIS. 

The  MIS  process  was  comprised  of 
three  major  interrelated  elements:  (1) 
identification  of  deficiencies;  (2) 
development  and  screening  of 
alternatives;  and  (3)  implementation  of 
a  pro-active  public  involvement 
program.  Initially,  twenty-nine 
alternatives  were  considered,  each 
intended  to  meet  the  project's  goals  and 
objectives.  Through  the  conducting  of  a 
major  flaw  analysis  and  further 
refinement  the  number  of  alternatives 
was  reduced  to  fifteen.  This  was 
followed  by  more  detailed  comparative 
analysis,  which  resulted  in  the 
identification  of  five  locally  preferred 
alternatives  remaining  under 
consideration.  These  will  be  carried  into 
the  analysis  for  the  EIS. 

The  alternatives  remaining  under 
consideration  consist  of  the  following 
components: 

•  The  No  Action  Alternative,  which 
would  involve  only  implementing 
planned  and  committed  transportation 
projects  through  2020. 

•  Implementation  of  Transportation 
System  Management  (TSM)  strategies 
within  the  study  area,  such  as  improved 
informational  systems;  and 

•  Three  Major  Build  Alternatives, 
including: 

— Construction  of  a  new  expressway 
utilizing  an  existing  rail  corridor  that 
passes  north  to  south  through  the 
study  area,  extending  from  Milestrip 
Road  to  1-190  near  the  Seneca  Street 
Interchange  in  South  Buffalo,  and 
construction  of  a  Lackawanna 
Connector  expressway  from  NYS 
Route  5,  near  Smokes  Creek,  to  1-90 
near  the  NYS  Route  219  interchange. 

— Improvement  of  existing  facilities, 
involving  widening  of  1-190  from 
Church  Street  in  Downtown  Buffalo  to 
the  1-90  Interchange,  and  widening  of 
1-90  from  the  1-190  Interchange  to  the 
Lackawanna  Toll  Plaza,  as  well  as 
construction  of  the  Lackawaima 
Connector;  and 

— Constructing  a  new  transit  way 
utilizing  the  existing  rail  corridor  eind 
construction  of  the  Lackawanna 
Connector. 


NYSDOT  is  initiating  a  scoping 
process  for  the  purpose  of  determining 
the  scope  of  issues  to  be  addressed  and 
for  identifying  significant  issues  related 
to  the  project.  Letters  describing  the 
Proposed  Action  and  soliciting 
comments  will  be  sent  to  appropriate 
Federal,  State,  and  local  agencies,  and  to 
private  organizations  and  citizens  who 
have  previously  expressed  interest  in 
this  proposal.  NYSDOT  will  also 
conduct  a  series  of  formal  NEPA  public 
scoping  meetings  to  be  held  at  the 
following  locations  and  times: 

•  February  16,  1999,  7:00-9:00  PM, 
Lackawaima  Senior  Citizen  Complex, 
420  Martin  Road,  Lackawanna,  New 
York. 

•  February  18,  1999,  4:30-6:30  PM, 
NYSDOT  Public  hiformation  Office, 
Waterfront  Village  Center,  50  Lakefront 
Boulevard,  Buffalo,  New  York. 

•  February  24. 1999.  7:00-9:00  PM. 
Southside  Elementary  School 
Commimity  Room,  430  Southside 
Parkway,  Buffalo.  New  York. 

Each  of  the  above  locations  has 
facilities  accessible  to  the  handicapped. 
Should  attendees  require  materials  for 
the  hearing  impaired  associated  with 
any  of  the  public  scoping  meetings  they 
should  contact  Mr.  Gary  GottUeb  at 
(716)  854-0280  at  least  48  hours  prior 
to  the  subject  meeting. 

In  addition,  a  public  hearing  will  be 
held.  PubUc  notice  will  be  given  of  the 
time  and  place  of  the  hearing.  The  EIS 
will  be  available  for  pubUc  and  agency 
review  and  comment. 

To  ensure  that  the  full  range  of  issues 
related  to  the  Proposed  Action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  agencies  and 
interested  parties.  Comments  or 
questions  concerning  this  Proposed 
Action  and  the  EIS  should  be  directed 
to  the  NYSDOT  for  FHWA  at  the 
address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research, 
Plamiing  and  Construction.  The  regulation 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Authority:  23  U.S.C.  315;  23  CFR  771.123. 
Issued  on:  January  26, 1999. 
Douglas  P.  Conlan, 

District  Engineer,  Federal  Highway 
Administration,  Albany,  New  York. 
(FR  Doc.  99-2651  Filed  2-3-99;  8:45  am] 

WLUNQ  CODE  4910-22-41 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-297  (Sub-No.  101X)] 

Columbus  and  Greenville  Railway 
Company— At>andonment  Exemptiort— 
in  Bolivar  and  Washington  Counties, 
MS. 

Columbus  and  Greenville  Railway 
Company  (C&G)  has  filed  a  notice  of 
exemption  under  49  CFR 1152  Subpart 
F — Exempt  Abandonments  to  abandon 
49.14  miles  of  rail  line  between 
milepost  109.3  near  the  City  of 
Cleveland  and  milepost  158.44  near  the 
aty  of  Hollandale,  in  Bolivar  and 
Washington  Coimties,  MS.  The  line 
traverses  United  States  Postal  Service 
Zip  Codes  38732,  38730.  38773.  38742. 
38756,  38722  and  38748. 

C&G  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  has  been  no  over 
head  traffic  on  the  line  during  the  past 
2  years;  (3)  no  formal  complaint  filed  by 
a  user  of  rail  service  on  the  line  (or  by 
a  state  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  Ae  line  either 
is  pending  with  the  Surface 
Transportation  Board  (Board)  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 


Oregon  Short  Line  R.  Co. — 
Abandonment —  Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  imder  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  March  6, 1999.  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,'  any  additional 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2).2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  must  be  filed  by  February 
16, 1999.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  February  24, 
199f/,  with:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street,  N.W., 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Wm.  G.  Burgin,  Jr.,  201 
North  19th  Street,  Columbus  and 
Greenville  Railway  Company,  201  North 
19th  Street,  P.O.  Box  6000,  Colimibus, 
MS  39701. 


>  The  Board  will  grant  a  stay  if  an  inforined 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Service  Rail  Unes,  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

2  Each  offer  of  fmancial  assistance  must  be 
accompanied  by  the  Tiling  fee,  which  currently  is 
set  at  $1000.  See  49  CFR  1002.2(0(25). 


ff  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

C&G  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  February  9, 1999. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Surface  Transportation  Board, 
Washington,  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  l)ecomes  available  to  the 
public. 

Environmental,  historic  preservation, 
pubhc  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  C&G  shall  file  a  notice  of 
consummation  vfiih  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
C&G's  fiUng  of  a  notice  of 
consummation  by  February  4,  2000,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 
Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  January  28. 1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretory. 

|FR  Doc.  99-2559  Filed  2-3-99;  8:45  am] 
BILLING  CODE  4«1S-00-P 
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rm\ 


DEPARTKCNT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 50-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Request;  Notice  of  Request 
Under  BlanKet  Authorization 

Correction 

In  notic^  document  99-1538, 
appearing  ^n  page  3692,  in  the  issue  of 
Monday,  January  25, 1999,  make  the 
following  correction(s): 

On  page  3692,  in  the  second  column, 
the  docket  pumber  should  read  as  set 
forth  above. 
(FR  Doc.  C9^1538  Filed  2-3-99;  8:45  am] 

BIUJNG  COOEl  1SOS-01-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-025-09<1 430-01:  G-0000] 

Realty  Action:  Sale  of  Public  Land  in 
Harney  County,  Oregon 

Correction  t 

In  notice  document  98-34179, 
beginning  on  page  71500,  in  the  issue  of 
Monday,  December  28, 1998  make  the 
following  corrections: 

On  page  71501,  in  the  table,  under  the 
Legal  Description: 

tl)  The  flourth  entry  should  read 
"T.26S.,  RiliOE.  (north  of  Harney  Lake), 
sec.  5,  SE^/ji  NWV4.  NEV4SWV4. 
NWV4SEV- . 


(2)  The  tenth  entry  should  read 
"T.26S.,  R.31E..  north  of  Malheur  Lake, 
sec.  8,  NV2  SEV4" 
(FR  Doc.  C8-34179  Filed  2-3-99;  8:45  am] 

BILUNG  CODE  150S-01-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40875;  File  Nos.  SR-CBOE- 
98-25;  Amex-98-22;  PCX-98-33;  and  Phlx-98- 
36] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  to  Proposed  Rule 
Changes  by  the  Chicago  Board 
Options  Stock  Exchange,  Inc., 
American  Stock  Exchange,  Inc.,  Pacific 
Exchange,  Inc.,  and  Philadelphia  Stock 
Exchange,  Inc.;  et  al. 

Correction 

In  notice  document  99-594,  beginning 
on  page  1842,  in  the  issue  of  Tuesday, 
January  12, 1999,  make  the  following 
correction(s): 

On  page  1845,  in  the  first  column, 
above  the  FR  Doc.  line,  the  signature 
was  omitted  and  should  read  as  set  forth 
below: 

Margaret  H.  McFarluad, 
Depu  ty  Secretary. 
(FR  Doc.  C9-594  Filed  2-3-99;  8:45  am] 

BILUNQ  CODE  1SOS-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40845;  File  No.  SR-MSRB- 
97-12] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Municipal  Securities  Rulentaking 
Board  Relating  to  Political 
Contributions  and  Prohibitions  on 
Municipal  Securities  Business 

Correction 

In  notice  doaiment  99-22,  beginning 
on  page  539,  in  the  issue  of  Tuesday, 


January  5, 1999,  make  the  following 
correction(s): 

On  page  539,  in  the  first  column,  the 
Release  No.  is  corrected  to  read  as  set 
forth  above. 
[FR  Doc.  C9-22  Filed  2-3-99;  8:45  am] 

BILUNO  CODE  1505-01-D 


SECURTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40731;  File  No.  SR-NYSE- 
98-39] 

Self-Regulatory  Organization;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.,  to  Increase 
the  Administration  Fee  Charged  for  the 
Supervisory  Analyst  Examination 
(Series  19) 

Correction 

hi  notice  document  98-32602 
begiiming  on  page  67984  in  the  issue  of 
Wednesday,  December  9, 1998,  make 
the  following  correction(s): 

On  page  67965,  in  the  first  column, 
above  the  FR.  Doc.  line,  the  signature 
was  omitted  and  should  read  as  set  forth 
below: 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  C8-32602  Filed  2-3-99;  8:45  am] 
BILUNQ  CODE  1S0S-01-O 
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DEPARTMENT  OF  EDUCATION 

Federal  Student  Financial  Assistance 
Programs— Distance  Education 
Demonstration  Program 


tment  of  Education, 
inviting  applications  for 


agency:  Depii 

action:  Notict 

participation  in  the  Distance  Education 

Demonstration  Program. 

summary:  Th*  Secretary  of  Education 
invites  institiitions  of  higher  education 
(institutions),  systems  of  institutions, 
consortia  of  institutions,  and  Western 
Governors  University  to  submit 
applications  tp  participate  in  the 
Distance  Education  Demonstration 
Program  authorized  under  section  486 
of  title  IV  of  the  Higher  Education  Act 
of  1965,  as  an  ended  (HEA).  Under  the 
Distance  Edu(  lation  Demonstration 
Program,  selected  institutions  providing 
distance  education  programs  may 
receive  waivers  of  specific  statutory  and 
regulatory  pre  visions  governing  the 
student  financial  assistance  programs 
authorized  under  title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended, 
(Title  IV  of  th^  HEA  programs). 
INSTRUCTIONS  ^OR  SUBMITTING  AN 
APPLICATION:  Elements  to  be  included  in 
an  application  are  described  in  this 
notice.  There  is  no  application  form  per 
se  for  the  program.  Applications  should 
be  submitted  ftlectronically  by 
electronic  mall  or  in  hard  copy  to  the 
addresses  belsw.  All  applications 
should  clearl3|  designate  a  contact 
person,  and  tiie  telephone  number  and 
the  e-mail  address  of  the  contact  person. 
Applications  submitted  by  electronic 
mail  should  be  submitted  in  Microsoft 
Word  version  6.1  or  lower  or 
WordPerfect  version  6.0  or  lower. 
Applicants  need  only  submit  one 
original  application.  No  copies  are 
necessary. 

DATES:  Applioations  must  be 
postmarked  or  submitted  electronically 
on  or  before  April  1,  1999. 
ADDRESSES:  D)stanceDemo@ed.gov  is 
the  address  fo*-  electronic  submission. 
For  submission  of  an  application  in 
hard  copy:  meil  hard  copy  to  Marianne 
R.  Phelps,  U.S .  Department  of 
Education,  60 )  Maryland  Avenue,  S.W., 
(Room  4082, 1 :0B-3),  Washington,  D.C. 
20202  or  banc  deliver  to  Marianne 
Phelps,  U.S.  Eepartment  of  Education, 
Room  4082,  RDB-3.  7th  and  D  Streets, 
S.W.,  Washington,  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  R.  F  helps  at  (202) 
708-5547  or  at  3istanceDemo@ed.gov  if  e- 
mailed.  Informs  tion  concerning  the  program 
can  ^so  be  foui  d  on  the  Web  site  of  the 
Department  (htl  p://www. ed.gov).  Individuals 
who  use  a  teleo  )mmunications  device  for  the 


deaf  (TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose  of  the 
Distance  Education  Demonstration 
Program 

Over  the  past  few  years,  there  has 
been  rapid  growth  in  the  number  of 
institutions  providing  courses  and 
degree  programs  in  various  modes  of 
"distance  education."  For  purposes  of 
the  Distance  Education  IDemonstration 
Program  and  this  notice,  "distance 
education"  is  defined  as  an  educational 
process  that  is  characterized  by  the 
separation,  in  time  or  place,  between 
instructor  and  student.  Such  term  may 
include  courses  offered  principally 
through  the  use  of  television,  audio,  or 
computer  transmission,  such  as  open 
broadcast,  closed  circuit,  cable, 
microwave,  or  satellite  transmission; 
audio  or  computer  conferencing;  video 
cassettes  or  discs;  or  correspondence. 

This  growth  in  distance  education  has 
occurred  in  response  to  increasing 
demand  from  students  who  are 
restricted  in  their  ability  to  enroll  in 
more  traditional  programs,  including 
working  adults,  parents,  people  who 
live  in  rural  communities,  and  students 
with  disabilities.  Another  reason  for  this 
growth  is  the  potential  for  cost  control. 
Distance  education  is  attractive  to 
institutions  that  seek  to  avoid  large 
investments  in  new  facilities  to  meet 
student  demand  and  to  students  who 
can  complete  their  educational 
programs  more  economically  using 
distance  education  for  all  or  part  of  their 
studies.  Additionally,  through  consortia 
and  other  agreements  among 
institutions  that  provide  distance 
education,  many  students  are  able  to 
take  advantage  of  a  richer  selection  of 
course  offerings  tailored  to  their 
individual  needs  than  are  available  at 
the  institutions  where  they  are  enrolled. 

Distance  education  has  been  available 
to  postsecondary  education  students  for 
many  years.  More  recently, 
advancements  in  technology  have 
provided  additional  instructional 
opportunities  through  the  incorporation 
of  print,  telephone,  fax,  television, 
radio,  video  and  audio  conference,  the 
Internet,  electronic  mail  and  computer- 
based  integrated  telecommunication 
systems.  The  richness  of  the  available 
technology  has  made  the  delivery  of 


high  quality  distance  education  possible 
and  desirable  for  many  more 
postsecondary  education  programs  and 
students. 

Currently,  some  statutory  provisions 
defining  institutional  eligibility  for  the 
Title  IV,  HEA  programs  may  limit  the 
circumstances  in  which  Title  IV,  HEA 
program  funds  can  be  provided  to 
students  enrolled  in  distance  education. 
For  example,  institutions  that  offer  more 
than  50  percent  of  their  courses  via 
distance  education  or  eru-oll  more  than 
50  percent  of  their  students  in  distance 
education  programs  [hereafter  referred 
to  as  "the  50  percent  rules"]  are  not 
eligible  to  participate  in  the  Title  IV, 
HEA  programs. 

Other  statutory  provisions,  such  as 
those  dealing  with  the  length  of  an 
academic  year  and  the  minimum  length 
of  an  eligible  vocational  program,  are 
based  on  the  patterns  and  structure  of 
"traditional"  on-campus  education.  As 
such,  they  can  be  burdensome  and 
difficult  to  apply  to  distance  education 
programs.  They  may  also  limit 
institutions  from  structuring  programs 
that  may  best  meet  the  needs  of  distance 
education  students,  institutions,  and 
systems  and  consortia  of  such 
institutions.  Similar  problems  may  arise 
with  regard  to  regulatory  provisions 
implementing  part  G  of  title  IV  of  the 
HEA. 

Many  of  these  requirements  were  put 
in  place  to  address  abuses  in  the  Title 
rv,  HEA  programs  and  until  recently  did 
not  have  much  effect  on  institutions 
offering  distance  education  programs  or 
courses  or  their  students'  eligibility  for 
aid.  However,  at  this  point  in  the 
evolution  of  distance  education 
programs,  changes  to  student  aid 
requirements  may  be  necessary  to  allow 
students  to  take  full  advantage  of  the 
opportunities  distance  education 
provides  and  to  make  it  possible  for 
institutions  to  fully  utilize  the  potential 
technology  now  offers  to  enhance 
distance  education  courses  and 
programs.  On  the  other  hand, 
restructuring  aid  to  fit  these  new 
patterns  presents  some  risks  as  well  as 
opportunities,  and  care  in  designing 
alternatives  to  the  current  student  aid 
requirements  is  necessary  to  assure 
continued  integrity  in  the  Title  IV,  HEA 
programs. 

In  response  to  these  dual  concerns, 
Congress  enacted  the  Distance 
Education  Demonstration  Program.  As 
described  in  section  486(a)  of  the  HEA, 
the  purpose  of  the  program  is  to — 

(1)  Allow  demonstration  programs 
that  are  strictly  monitored  by  the 
Department  of  Education  to  test  the 
quality  and  viability  of  expanded 
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distance  education  programs  currently 
restricted  under  this  Act; 

(2)  Provide  for  increased  student 
access  to  higher  education  through 
distance  education  programs;  and 

(3)  Help  determine  the — 

(A)  Most  effective  means  of  delivering 
quality  education  via  distance  education 
course  offerings; 

(B)  Specific  statutory  and  regulatory 
requirements  which  should  be  altered  to 
provide  greater  access  to  high  quality 
distance  education  programs;  and 

(C)  Appropriate  level  of  federal 
assistance  for  students  enrolled  in 
distance  education  programs. 

Under  the  Distance  Demonstration 
Program,  participants  may  offer  Title  IV, 
HEA  program  funds  to  students  enrolled 
in  educational  programs  utilizing 
distance  education  delivery  methods  for 
all  or  a  portion  of  their  classes  without 
being  subject  to  certain  statutory  and 
regulatory  provisions,  which  the 
Secretary  may  waive,  upon  their 
request.  The  purpose  of  these  waivers  is 
to  test  new  ways  of  administering  the 
Federal  student  assistance  programs  and 
to  consider  how  the  law  and  regulations 
might  be  altered  to  allow  for  expansion 
of  aid  to  distance  students  and  still 
ensure  program  integrity.  In  the  first 
year  of  the  program,  the  Secretary  is 
authorized  to  select  from  among  eligible 
applicants,  up  to  a  total  of  15 
institutions,  systems  of  institutions,  or 
consortia  of  institutions  to  participate  in 
the  program.  (For  these  purposes,  a 
system  of  institutions  could  be  a  group 
of  institutions  with  a  common 
governing  board.  An  example  would  be 
a  community  college  system  or  a  group 
of  private  institutions  owned  by  the 
same  corporation.  A  consortia  of 
institutions  could  be  two  or  more 
institutions  that  have  agreed  to 
collaborate  on  a  common  effort  such  as 
sharing  distance  education  courses  or  a 
two-year  and  four-year  institution 
cooperating  to  offer  a  bachelor's  degree 
completion  program.) 

The  Secretary  anticipates  that  the 
institutions,  systems  or  consortia 
selected  will  continue  to  participate  for 
five  years.  Participation,  of  course,  will 
be  conditioned  upon  their  meeting  the 
requirements  of  the  Distance  Education 
Demonstration  Program  and  continued 
participation  in  Title  IV,  HEA  programs. 
Institutions  desiring  to  withdraw  from 
the  Distance  Education  Demonstration 
Program  may  do  so  without  jeopardy  to 
their  participation  in  Title  IV  HJEA 
programs.  Also,  the  scope  of  the 
participation,  such  as  the  specific 
distance  education  programs  included 
and  waivers  provided,  may  be  modified 
as  agreed  upon  by  the  Secretary  and  the 
participant,  to  allow  for  changes  in  the 


programs  offered,  the  modes  of  delivery 
used,  the  size  of  participants'  distance 
programs,  or  other  changes  desired  by 
the  Secretary  or  the  participant  as 
experience  is  gained  in  the  program. 

"The  Department  plans  to  administer 
this  program  through  an 
implementation  team  consisting  of  staff 
from  various  offices  within  the 
Department.  The  Department  recognizes 
the  importance  of  identifying  and 
addressing  any  problems  that  arise 
during  the  course  of  the  demonstrations. 
It  will  facilitate  communication  among 
participants  and  will  work  with 
institutions  to  provide  technical 
assistance  throughout  the 
demonstrations,  beginning  with  the 
application  process.  Departmental  staff 
with  responsibility  for  monitoring 
compliance  with  "Title  IV  program 
requirements  will  be  well  represented 
on  the  implementation  team  and  will 
monitor  compliance  with  the 
requirements  of  the  Distance  Education 
Demonstration  Program. 

The  Department  also  anticipates 
working  closely  with  accrediting 
agencies  and  States  to  determine  how 
their  respective  roles  contribute  to 
assuring  quality  and  integrity. 
Accrediting  agencies  will  play  a 
substantial  role  in  monitoring  the 
demonstration  programs,  consistent 
with  their  responsibilities.  Where  State 
requirements  are  relevant  to  distance 
education  programs,  the  Department 
will  work  with  States  to  determine  how 
their  monitoring  role  assists  in  insuring 
program  integrity. 

The  participants  must  agree  to 
provide  data  and  information  that  vdll 
assist  the  Secretary  in  evaluating  the 
Distance  Education  Demonstration 
Program  and  in  reporting  to  Congress  as 
required  by  the  statute.  The  data  and 
information  provided  by  participants 
will  assist  the  Secretary  in  determining 
whether  statutory  and  regulatory 
changes  might  be  needed  to  support  the 
growfii  of  quality  distance  education 
courses  and  programs  and  the 
appropriate  level  of  Federal  assistance 
for  students  enrolled  in  distance 
education  program,  two  of  the  purposes 
of  the  program  that  are  specified  in  the 
statute.  The  Department  will  publish  a 
separate  notice  in  the  Federal  Register 
that  wrill  specify  the  data  collection 
requirements  for  participants  and 
request  comment  on  the  paperwork 
burden  associated  with  these 
requirements.  To  the  maximum  extent 
possible,  the  Department  will  make  the 
data  requirements  of  this  program 
consistent  with  already  existing  data 
collection  requirements,  thereby 
minimizing  the  burden  on  participants. 


The  program  is  also  designed  to 
examine  ways  to  assure  the  integrity  of 
Title  IV,  HEA  programs  in  the  context 
of  distance  education.  This  examination 
will  be  accomplished  principally 
through  the  close  monitoring  of 
participants'  administration  of  Title  IV, 
HEA  programs. 

Eligible  applicants 

The  following  institutions  are  eligible 
to  apply  to  participate  in  the  Distance 
Education  Demonstration  Program: 

(1)  Institutions  located  in  the  United 
States  that  participate  in  the  Title  IV, 
HEA  programs; 

(2)  Institutions  located  in  the  United 
States  that  provide  a  two-year  program 
that  leads  to  an  associate  degree  or  a 
four-year  program  that  leads  to  a 
baccalaureate  or  higher  degree  and 
would  be  eligible  to  participate  in  the 
Title  IV  HEA  programs  but  for  the  fact 
that  they  do  not  meet  one  or  both  of  the 
50  percent  rules;  or 

(3)  Western  Governors  University. 

In  addition,  systems  and  consortia  of 
these  institutions  are  eligible  to 
participate  in  the  program. 

Statutory  and  Regulatory  Provisions 
That  May  Be  Waived 

The  Secretary  may  waive  statutory 
and  regulatory  provisions.  To  obtain  a 
waiver,  an  institution  must  request  the 
waiver  in  its  application  to  participate 
in  the  program  and  must  provide 
reasons  for  the  waiver.  Where  possible, 
the  applicant  should  suggest  an 
alternative  that  is  designed  to  meet  the 
same  objectives  as  those  achieved  by  the 
waived  statutory  or  regulatory 
provision.  For  example,  if  an  applicant 
seeks  to  waive  the  requirement  that 
students  must  achieve  satisfactory 
academic  progress  as  defined  in  the 
regulations,  the  applicant  should 
suggest  an  alternative  means  to  ensure 
that  Federal  student  aid  funds  are 
provided  only  to  students  who  are 
making  progress  towards  a  degree  or 
certificate.  An  applicant  need  not 
include  an  aUemative  approach  with 
regard  to  a  request  to  waive  one  or  both 
of  the  50  percent  rules. 

Statutory  Provisions 

The  Secretary  may  waive  the 
following  HEA  statutory  provisions: 

•  Section  102(a)(3)(A).  This  section 
makes  an  otherwise  eligible  institution 
ineligible  if  more  than  50  percent  of  its 
courses  are  offered  by  correspondence 
and  telecommunication. 

•  Section  102(a)(3)(B).  This  section 
makes  an  otherwise  eligible  institution 
ineligible  if  50  percent  or  more  of  its 
students  are  enrolled  in  correspondence 
or  telecommunications  courses. 
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•  Sectioh  484(1)(1).  This  section 
defines  a  talecommunications  student  at 
an  institutipn  as  a  correspondence 
student  if  30  percent  or  more  of  the 
institution^  courses  are  offered  by 
correspondence  or  telecommunication. 

•  The  required  minimum  number  of 
weeks  of  iiKtruction  contained  in 
section  48i(a).  This  section  provides 
that  an  academic  year  must  require  at 
least  30  weleks  of  instructional  time. 

•  The  re<iuired  minimum  number  of 
weeks  of  instruction  contained  in 
section  481(b).  This  section  provides 
that  an  eligble  vocational  program  must 
be  provided  during  a  minimum  of  15 
weeks,  or  in  limited  drcimistances,  10 
weeks. 

Regulatory  Provisions 

In  addition  to  the  aforementioned 
statutory  ptovisions,  the  Secretary  may 
waive  the  regulatory  provisions 
implementing  part  G  of  the  PiEA  which 
inhibit  the  pperation  of  quality  distance 
education  programs.  Part  G  consists  of 
sections  48J  through  493B  of  the  HEA. 
These  sectibns  contain  numerous 
provisions  dealing  with  the  Title  IV, 
HEA  programs.  In  general,  the 
regulations!  implementing  these 
provisions  are  contained  in  34  CFR  part 
668.  I 

(Under  the  Distance  Education 
Demonstration  Program,  the  Secretary  is 
authorized  to  waive  any  regulations 
governing  ^art  F  of  title  IV,  which  deals 
with  need  analysis  and  costs  of 
attendance.  However,  the  Secretary  is 
not  authori^d  to  issue  regulations 
implementing  part  F;  therefore,  there  are 
no  regulations  to  waive.) 

Special  Waivers  for  Western  Governors 
UnivCTsity 

In  addition  to  the  waivers  described 
above,  upon  the  request  of  Western 
Governors  University,  the  Secretary  may 
waive  statutory  provisions  contained  in 
title  I  and  parts  G  and  H  of  title  IV  of 
the  HEA  th^t  the  Secretary  determines 
to  be  appropriate  because  of  the  unique 
characteristics  of  Western  Governors 
University., If  the  Secretary  grants  such 
a  waiver,  tl^e  Secretary  will  require  the 
university  <o  undertake  actions  that  are 
necessary  to  ensure  the  integrity  of  the 
Title  rv,  H^  programs  and  the 
accountability  of  Title  IV,  HEA  program 
funds.        I 

Applicatioa  Requironents 

Each  application  to  participate  in  this 
program  shkll  include — 

1.  The  name,  address,  and  web  site 
address,  if  any,  of  the  institution, 
system,  or  iiembers  of  the  consortium 
seeking  to  tarticipate,  and  the  name, 
title,  mailii  g  and  E-mail  addresses,  and 


telephone  number  of  a  contact  person 
for  the  institution,  system,  or 
consortium; 

2.  A  description  of  the  distance 
education  programs  offered  or  to  be 
offered  for  which  the  institution  is 
seeking  a  waiver  or  waivers.  An 
institution  may  request  a  waiver  or 
waivers  for  one,  several,  or  all  of  its 
distance  education  courses  or  programs. 
The  description  should  include  the 
types  of  programs,  degrees  or  certificates 
offered,  program  goals,  and  the  methods 
used  or  proposed  to  be  used  to  deliver 
distance  education; 

3.  A  description  of  the  applicant's 
consultation  with  a  recognized 
accrediting  agency  or  agencies  with 
respect  to  quality  assurances  for  the 
distance  education  programs  to  be 
offered; 

4.  A  description  of  the  types  of 
students  that  the  distance  education 
programs  are  intended  to  serve,  (e.g., 
adult  learners,  rural  populations, 
individuals  with  disabilities); 

5.  The  Title  IV,  HEA  programs  under 
which  distance  education  students  will 
receive  funds; 

6.  The  statutory  and  regulatory 
provisions  to  be  waived,  the  scope  of 
each  waiver,  and  the  reason  for  each 
waiver.  The  applicant  should  propose 
an  alternative  to  the  provision(s)  or 
explain  why  no  alternative  is  necessary; 

7.  An  assurance  that  the  institution, 
system,  or  consortium  will  fully 
cooperate  with  the  ongoing  evaluations 
of  the  program;  and 

8.  A  statement  of  the  goals  of  the 
institution,  system,  or  consortium  for 
participation  along  with  the  method  the 
institution  will  use  to  evaluate 
achievement  of  the  goals. 

In  addition  to  the  information 
described  above,  systems  and  consortia 
must  provide  the  following  additional 
information — 

1.  A  description  of  the  system  or 
consortium  and  the  relationship  among 
the  members  of  the  system  or 
consortium,  a  copy  of  any  agreement 
governing  the  relationship  of 
institutions  that  are  members  of  the 
system  or  consortium,  and  a  list  of  the 
institutions  which  are  members; 

2.  A  description  of  the  maimer  in 
which  the  distance  education  programs 
are  or  will  be  conducted  among  the 
system  and  consortium  members 
particularly  as  that  manner  is  related  to 
the  waiver  request;  and 

3.  The  manner  in  which  Title  IV,  HEA 
program  funds  will  be  administered  to 
the  students  in  the  distance  education 
programs. 


Selection  of  Participants 

In  selecting  appHcants  to  participate 
in  the  program,  the  Secretary  will  take 
into  account  the — 

1.  Number  and  quality  of  appfications 
received; 

2.  Department  of  Education's  capacity 
to  oversee  and  monitor  the  applicant's 
participation; 

3.  Apphcant's  financial  responsibility; 
administrative  capability;  and  the 
program  or  programs  being  offered  via 
distance  education;  and 

4.  Necessity  of  including  a  diverse 
group  of  participating  institutions  vis-a- 
vis size,  mission,  and  geographic 
distribution. 

As  part  of  the  selection  process,  the 
Department  of  Education  will  screen  the 
applications  to  ensure  that  applicants 
are  eligible.  Then,  outside  reviewers 
will  recommend  the  best  applications 
given  the  statutory  criteria.  The 
Secretary  will  make  final  selections, 
based  on  the  recommendations  of  the 
outside  reviewers  and  the  criteria  listed 
in  statute. 

Evaluations 

The  HEA  requires  the  Secretary  to 
submit  reports  to  Congress  evaluating 
the  Distance  Education  Demonstration 
Program  annually  and  eighteen  months 
after  the  initiation  of  the  program.  As 
specified  in  the  Act,  the  evaluations  are 
to  include  the  following: 

1.  The  extent  to  which  the  institution, 
system  or  consortium  has  met  the  goals 
set  forth  in  its  application  to  the 
Secretary,  including  the  measures  of 
program  quality  assurance. 

2.  The  niimber  and  types  of  students 
participating  in  the  programs  offered, 
including  the  progress  of  participating 
students  toward  recognized  certificates 
or  degrees  and  the  extent  to  which 
participation  in  such  programs 
increased. 

3.  Issues  related  to  student  financial 
assistance  for  distance  education. 

4.  Effective  technologies  for  delivering 
distance  education  course  offerings. 

5.  The  extent  to  which  statutory  or 
regulatory  requirements  not  waived 
under  the  program  present  difficulties 
for  students  or  institutions. 

To  assist  the  Secretary  in  conducting 
such  evaluations,  participants  in  the 
distance  education  demonstration 
programs  will  be  required  to  provide 
information  to  the  Secretary,  such  as: 
course  level  detail  regarding  their 
offerings,  the  degrees  or  certificates 
awarded  for  successful  completion,  data 
on  persistence  and  completion,  data 
regarding  student  demographics, 
information  regarding  tuition  and  fees 
charged  by  the  participant,  program 
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design  and  use  of  technology, 
information  regarding  the  educational 
environment  and  student  support, 
student  satisfaction  surveys,  and 
average  development  costs  for  each  field 
of  study. 

Based  upon  the  results  of  the 
evaluations  during  the  first  year  of  the 
program,  the  Secretary  may  select  up  to 
an  additional  35  institutions,  systems  of 
institutions,  and  consortia  of 
institutions  to  participate  in  the  third 
year  of  the  program. 

Guidance 

The  guidance  provided  below  is 
intended  to  assist  appUcants  in 
determining  information  they  may  vkish 
to  include  in  their  applications.  This 
guidance  is  non-binding  and  does  not 
constitute  criteria  for  selection. 
Applications  which  do  not  include  the 
information  suggested  in  the  guidance 
will  be  considered  on  the  same  basis  as 
applications  which  include  all  or  part  of 
that  information. 

1.  Applicants  should  consider 
describing  the  ways  that  they  think  their 
proposals  will  assist  the  Department  in 
determining  new  ways  of  administering 
Federal  student  assistance  programs  that 
better  meet  the  needs  of  distance 
students. 

2.  It  is  important  that  the  accrediting 
and  State  authorizing  agencies  of  the 
institution,  or  institutions  that  comprise 
a  consortiimi  or  system,  are  willing  to 
collaborate  with  the  Department  to 
determine  how  their  complementary 
roles  can  best  be  structured  to  assure 
quaHty  and  integrity  in  institutions' 
distance  education  programs.  To  this 
end,  applicants  for  the  program  should 
provide  documentation  that  their 


accrediting  agencies  and  States  are 
willing  to  work  with  the  Department  to 
examine  the  respective  roles  of  the 
agencies  as  they  relate  to  institutions' 
distance  education  programs.  In  that 
documentation,  accrediting  agencies 
should  certify  that  the  individual 
distance  programs  that  the  institution 
includes  in  its  application  are  within 
the  scope  of  the  institution's 
accreditation,  and  that  the  agency  will 
review  the  program  at  an  appropriate 
time.  To  the  extent  that  accrediting 
agencies  evaluate  a  particular  consortial 
or  system  relationship,  the  consortium 
or  system's  application  should  include 
similar  information. 

3.  While  the  Department  will  evaluate 
applications  using  the  statutory  criteria, 
to  the  extent  possible,  the  Department 
will  view  those  criteria  in  the  context  of 
the  delivery  of  student  aid  to  distance 
students  and  any  changes  that  are 
needed  to  facilitate  that  process. 
Because  the  delivery  of  student  aid  is  so 
critical  to  improving  access  to  distance 
education,  a  good  application  would 
fully  describe  the  applicant's  ability  to 
fully  execute  its  plans  and  specify 
waivers  requested  and  substitutions  and 
address  fully  the  need  for  the  waivers 
and  substitutions. 

4.  Applicants  should  consider 
establishing  both  quantitative  and 
qualitative  objectives  for  their 
participation  and  include  in  the 
application  a  description  of  how  they 
intend  to  measure  goal  attainment, 
including  measures  of  program  quality. 
The  Department  notes  that  quantitative 
measures  are  essential  for 
understanding  goal  attainment. 

5.  A  major  concern  of  the  Department 
is  to  insure  that  Federal  funds  in  the 


Distance  Education  Demonstration 
Program  are  used  appropriately.  A  good 
application  will  address  how  the 
applicant  plans  to  document  student 
eligibility,  including  documentation  of 
attendance. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  l-«00-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  ofticial  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Authority:  Section  488  of  Pub.  L.  105-244, 
enacted  October  7. 1998. 

Dated:  February  1,  1999. 
David  A.  Longanecker, 
Assistant  Secretary  for  Postsecondary 
Education. 
[FR  Doc.  99-2701  Filed  2-3-99;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  4, 
1999 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  property  management: 

Utilization  and  disposal — 

Public  benefit  conveyance 
of  excess  Federal 
government  real 
property  for  housing, 
law  enforcement,  and 
emergency  management 
purposes;  published  2- 
4-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs,  feeds,  arxl 
related  products: 

New  drug  applications — 

Bacitracin  methylene 

disalicylate  and 

roxarsone  with 

monensin;  published  2- 

4-99 
Florfenicol  solution; 

published  2-4-99 

JUSTICE  DEPARTMENT 

Parole  Commission 

Federal  prisoners;  paroling 
and  releasing,  etc.: 

District  of  Columt)ia  Code; 
prisoners  serving 
sentences;  published  2-4- 
99 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 

Miscellaneous  amendments; 
published  2-4-99 

INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

Minimum  internal  control 
standards;  published  1-5-99 

TRANSPORTATION 
DEPARTMENT 

Federal  Transit 
Administration 

Prohibited  drug  use  and 
alcohol  misuse  prevention  in 
transit  operations: 

Safety  sensative  functions; 
definition  of  maintenance; 
published  1-5-99 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

Poultry  carcasses  from 
regions  where  exotic 
Newcastle  disease  exists; 
comments  due  by  2-8-99; 
published  12-9-98 
Plant-related  quarantine, 
foreign: 

Fruits  and  vegetables; 
importation — 
Grapefruit,  lemons,  and 
oranges  from  Argentina; 
comments  due  by  2-11- 
99;  published  12-4-98 
Grapefruit,  lemons,  and 
oranges  from  Argentina; 
comments  due  by  2-1 1  - 
99;  published  10-16-98 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Food  distribution  programs: 
Indian  households  in 
OI<lahoma;  waiver 
authority;  comments  due 
by  2-8-99;  published  1-8- 
99 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Telecommunications  standards 
and  specifications: 
Materials,  equipment,  and 
construction — 
Central  office  equipment 
contract  (not  including 
installation)  (RUS  Fomn 
545);  comments  due  by 
2-9-99;  published  12-11- 
98 
COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 
regulations: 
Specially  designated 
terrorists  and  foreign 
terrorist  organizations; 
exports  and  reexports; 
foreign  policy  controls; 
comments  due  by  2-8-99; 
published  1-8-99 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
managenr)ent: 
Alaska;  fisheries  of 

Exclusive  Economic 

Zone — 


Pollock  catcher/ 

processors;  otjserver 

and  inseason 

management 

requirements;  comments 

due  by  2-8-99; 

published  1-22-99 
Atlantic  coastal  fisheries- 
Atlantic  lot)ster;  comments 

due  by  2-10-99; 

published  1-15-99 
Magnuson-Stevens  Act 
provisions- 
Pacific  Coast  groundfish 

fishery  specifications 

and  nnanagement 

measures,  etc.; 

comments  due  by  2-8- 

99;  published  1-8-99 
Pacific  Coast  groundfish 

fishiery  specifications 

arxl  management 

measures,  etc.; 

correction;  comments 

due  by  2-8-99; 

published  2-2-99 
West  Coast  States  and 
Western  Pacific 
fisheries — 
Pacific  Coast  groundfish; 

comments  due  by  2-8- 

99;  published  1-8-99 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

(FAR): 

Voluntary  consensus 
standards  use  (0MB 
Circular  A-119);  comments 
due  by  2-8-99;  puljlished 
12-10-98 
Personnel: 

Former  operatives 
incarcerated  by 
Democratic  Republic  of 
Vietnam;  compensation; 
comments  due  by  2-8-99; 
published  12-10-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 
Contractor  proposal 
evaluations;  comments 
due  by  2-8-99;  published 
12-9-98 
Air  pollutants,  hazardous; 
national  emission  standards; 

Amino/phenolic  resins; 
comments  due  by  2-12- 
99;  published  12-14-98 
Air  pollution;  standards  of 

performarxje  for  new 

stationary  sources: 

Synthetic  organic  chemical 
manufacturing  industry 
wastewater;  volatile 
organic  compounds; 
comments  due  by  2-8-99; 
published  12-9-98 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 


California;  comments  due  by 
2-10-99;  published  1-11- 
99 
Florida;  comments  due  by 
2-8-99;  published  1-7-99 
Consolidated  Federal  air  rule: 
Synthetic  organic  chemical 
manufacturing  industry; 
comments  due  by  2-10- 
99;  put)lished  1-14-99 
Drinking  water: 
National  primary  drinking 
water  regulations — 
Small  publk:  water 
systems;  unregulated 
contaminant  monitoring 
requirements; 
suspension;  comments 
due  by  2-8-99; 
published  1-8-99 
Small  pdbiK  water 
systems;  unregulated 
contaminant  monitoring 
requirements; 
suspension;  comments 
due  by  2-8-99; 
put>lished  1-8-99 
Hazardous  waste  program 
auttiorizations: 
Utah;  comments  due  by  2- 
12-99;  published  1-13-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  arxj  raw 
agricultural  comrrxxJities: 
Cytokinins,  etc.;  comments 
due  by  2-8-99;  putHished 
1-8-99 
Water  pollution;  effluent 
gukjelir>es  for  point  source 
categories: 
Industrial  laundries; 
comments  due  by  2-8-99; 
published  12-23-98 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Loan  policies  and 
operations — 
Chartered  territories; 
comments  due  by  2-8- 
99;  published  11-9-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Massachusetts;  comments 

due  by  2-8-99;  published 

12-28-98 
Montana;  comments  due  by 

2-8-99;  published  12-28- 

98 
New  York;  comments  due 

by  2-9-99;  published  12- 

11-98 
North  Dakota;  comments 

due  by  2-8-99;  published 

12-28-98 
Texas;  comments  due  by  2- 

8-99;  published  12-28-98 
Utah;  comnf>ents  due  by  2- 

9-99;  published  12-11-98 
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Wisconsin;  (omments  due 
by  2-8-99|  published  12- 
28-98 

FEDERAL  HOUSING 

FINANCE  BOARD 

Federal  home  loan  bank 
system:        | 

Collateral  eligible  to  secure 
Federal  hpme  loan  bank 
advances^  comments  due 
by  2-8-99J  published  12-8- 
98  1 

FEDERAL  RSTIREMENT 

THRIFT  INVE$TMENT 

BOARD 

Thrift  savings  plan: 
Miscellaneoiis  regulations; 
acceptably  power  of 
attorney  requirements; 
comments!  due  by  2-12- 
99;  published  12-14-98 

GENERAL  SORVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Voluntary  cdnsensus 
standards  use  (0MB 
Circular  Ail19);  comments 
due  by  2-6-99;  published 
12-10-98 

HEALTH  AND  HUMAN 
SERVICES  DCPARTMENT 
Food  and  Dmg 
Administration 

Human  drugs  land  biological 
products: 

Medical  imaging  drugs  and 
biologies,  development; 
industry  gijidarx:e; 
comments  due  by  2-12- 
99;  published  1-5-99 
Human  drugs,  i  medical 
devices,  an<)  biological 
products:      j 

Human  celtular  and  tissue- 
based  products 
manufacturers; 
establlshnent  registration 
and  listing;  comments  due 
by  2-8-99;  published  12- 
10-98 
Unapproved  of  violative 
products  imported  for  further 
processing  ^r  incorporation 
and  subseqiient  export; 
reporting  ancl  recordkeeping 
requirements;  comments 
due  by  2-8-99;  published 
11-24-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare  and ,  medicaid 
programs: 


Civil  money  penalties, 
assessments,  exclusions, 
and  related  appeals 
procedures;  comments 
due  by  2-12-99;  published 
12-14-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Services 
Department 

Medicare  and  State  health 
care  programs: 
Safe  hart)or  provisions  and 
special  fraud  alerts 
development;  comments 
due  by  2-8-99;  published 
12-10-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
Bonneville  cutthroat  trout; 
comments  due  by  2-12- 
99;  published  1-13-99 

INTERIOR  DEPARTMENT 

Wild  and  scenic  rivers; 
comments  due  by  2-8-99; 
published  12-9-98 

INTERIOR  DEPARTMENT 
National  Park  Service 

Land  arxj  water  conservation 
fund  program.  State 
assistance;  post-completion 
compliance  responsibilities; 
modification;  comments  due 
by  2-8-99;  published  12-8- 
98 

INTERNATIONAL 
DEVELOPMENT 
COOPERATION  AGENCY 
Overseas  Private  Investment 
Corporation 

Administrative  provisions: 
Legal  proceedings; 

production  of  rronpublic 

records  and  testimony  of 

OPIC  employees; 

comments  due  by  2-8-99; 

published  12-10-98 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Health  care  workers;  interim 
procedures;  comments 
due  by  2-11-99;  published 
10-14-98 

LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 

Employee  Retirement  Income 
Security  Act 


Annual  reporting  and 
disclosure  requirements; 
comments  due  by  2-8-99; 
put)lished  12-10-98 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Voluntary  consensus 
standards  use  (0MB 
Circular  A-119);  comments 
due  by  2-8-99;  published 
12-10-98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Great  Lakes  pilotage 
regulations: 

Meeting;  comments  due  by 
2-12-99;  published  1-11- 
99 
TRANSPORTATIOM 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffic  operating  and  flight 
rules,  etc.: 

High  density  airports;  takeoff 
and  landing  slots, 
allocation;  comments  due 
by  2-11-99;  published  1- 
12-99 
Airworthiness  directives: 
Airbus;  comments  due  by  2- 

8-99;  pukJiished  1-8-99 
Aircraft  Belts,  Inc.; 
comments  due  by  2-8-99; 
published  12-9-98 
Alexander  Schleicher 
Segelflugzeugbau; 
comments  due  by  2-11- 
99;  published  1-5-99 
AlliedSignal,  Inc.;  comments 
due  by  2-12-99;  published 
12-14-98 
Boeing;  comments  due  by 

2-8-99;  published  12-9-98 
Breeze  Eastern  Aerospace; 
comments  due  by  2-12- 
99;  published  12-14-98 
British  Aerospace; 
comments  due  by  2-12- 
99;  published  12-31-98 
CFE  Co.;  comments  due  by 
2-12-99;  published  12-14- 
98 
McDonnell  Douglas; 
comments  due  by  2-8-99; 
published  12-10-98 
S.N.  CENTRAIR;  comments 
due  by  2-11-99;  published 
1-5-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Motor  carrier  safety  standards: 


Waivers,  exemptions,  and 
pilot  programs;  rules  arxJ 
procedures;  comments 
due  by  2-8-99;  published 
12-8-98 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Lamps,  reflective  devices, 
and  associated 
equipment — 

Headlighting;  comments 
due  by  2-10-99; 
published  11-12-98 

Occupant  crash  protection — 

Air  bag  depowering; 
performance  standard 
changed;  correction; 
comments  due  by  2-11- 
99;  published  12-28-98 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Hazardous  materials: 

Hazardous  liquid 
transportation— 

Lkjuefied  compressed 
gases;  continued 
manufacture  of  MC331  " 
cargo  tanks;  comments 
due  by  2-11-99; 
published  1-12-99 

Hazardous  materials  safety 
rulemaking  and  program 
procedures;  revision  and 
clarification;  comments 
due  by  2-9-99;  published 
12-11-98 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Consolidated  return 
regulations — 

Consolidated  groups; 
overall  foreign  losses 
and  separate  limitation 
losses;  cross-reference; 
comments  due  by  2-10- 
99;  published  12-29-98 

TREASURY  DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  2-8-99; 
published  1-8-99 
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Briefings  on  how  to  use  the  Federal  Register 

For  information  on  briefings  in  Washington.  DC.  see 
announcement  on  the  inside  cover  of  this  issue. 


Now  Available  Online  via 

GPO  Access 

Free  online  access  to  the  official  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  service 
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http://www.access.gpo.gov/nara/index.html 
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President's  Memorandum  of  June  1,  1998 — Plain  Language 
in  Government  Writing  (63  FR  31883.  June  10,  1998).  Our 
address  is:  http://www.nara.gov/fedrcg 

For  more  in-depth  guidance  on  the  elements  of  plain 
language,  read  ""Writing  User-Friendly  Documents"  on  the 
National  Partnership  for  Reinventing  Government  (NPR) 
Website  at:  http://www.plainlanguage.gov 
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FOR: 

WHO: 
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WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  February  23,  1999  at  9:00  am. 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street.  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVA^nONS:  202-523-4538 
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Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
5840-5841 

Energy  Department 

See  Federal  Energy  Regulatory  Commission  ■ 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Environmental  meteorology  program;  correction,  5779 

Engineers  Corps 

NOTICES 

Environmental  statements;  notice  of  intent: 
Appalachian  coalfields,  WV;  mountaintop  mining  and 
valley  fills,  5778-5779 

Environmental  Protection  Agency 

PROPOSED  RULES 

Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Synthetic  organic  chemical  manufacturing  industry 
wastewater;  volatile  organic  compound  emissions, 
5728 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Environmental  Policy  and  Technology  National  Advisory 
Council,  5788-5789 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Weekly  receipts,  5789-5790 
Environmental  statements;  notice  of  intent: 
Appalachian  coalfields,  WV;  mountaintop  mining  and 
valley  fills,  5800-5801 
Meetings: 

Science  Advisory  Board,  5793-5795 
Reports  and  guidance  documents;  availability,  etc.: 
Community  and  nontransient  noncommunity  public 
water  systems  operators;  certification  and 
recertification  guidelines,  5915-5921 
Food  Quality  Protection  Act;  science  policy  issues — 
Pesticide  chemicals  and  other  substances  having 

common  mechanism  of  toxicity;  identification  for 
use  in  assessing  cumulative  toxic  effects  of 
pesticides,  5796-5799 
Proposed  threshold  of  regulation  policy  when  food  use 
does  not  require  tolerance,  etc.,  5795-5796 
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Superfund;  r  ssponse  and  remedial  actions,  proposed 
settlements,  etc.: 
MacGillis  h  Gibbs/Bell  Lumber  &  Pole  Site,  MN,  5799 
Water  pollution  control: 
Clean  Wat(  r  Act- 
Class  II  i  dministrative  penalty  assessments,  5799-5800 
Ocean  dun  ping;  emergency  permits — 
National  Science  Foundation;  McMurdo  Station, 
Antarctica;  ice  pier  disposal,  5790-5793 

Executive  Otice  of  the  President 

See  Presidential  Documents 

See  Science  and  Technology  Policy  Office 

Federal  Aviation  Administration 

RULES 

Airworthines  5  directives: 

Raytheon.  (710-5711 
Class  D  and  Class  E  airspace,  5712-5713 

NOTICES 
Meetings: 

RTCA,  Inc.,  5852 
Passenger  fac  ility  charges;  applications,  etc.: 

North  Ben4  Municipal  Airport,  OR,  5852-5853 

Federal  Communications  Commission 

RULES 

Radio  station ;;  table  of  assignments: 

Kentucky,  )718 

Massachusetts,  5719-5720 

Texas,  572  ) 

Washington,  5719 

West  Virgiiia.  5718 
PROPOSED  RULES 

Radio  stationk;  table  of  assignments: 

Florida,  57  38 

Montana,  5  736-5740 

Texas,  573 '-5739 

Wisconsin,  5740 
NOTICES 
Agency  infor  nation  collection  activities: 

Proposed  callection;  comment  request,  5802-5803 

Submissioii  for  OMB  review;  comment  request,  5803- 
5804 
Public  safety  radio  communications  plans: 

Florida,  58b4-5805 
Rulemaking  ]  iroceedings;  petitions  filed,  granted,  denied, 
etc.,  580$ 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sujishine  Act,  5805 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 
Arkansas,  S805 
Illinois,  5806 
Indiana,  5»)6 

Northern  Mariana  Islands,  5806 
Tennessee,  5806-5807 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  4nd  corporate  regulation  filings: 

Elwrood  Ensrgy  LLC  et  al.,  5782-5785 
Hydroelectric  applications,  5785-5788 
Applications  hearings,  determinations,  etc. 

Minnesota  Power  Inc.,  5779 


Mississippi  River  Transmission  Corp.,  5779 
National  Fuel  Gas  Supply  Corp.,  5779-5780 
Northern  Natural  Gas  Co..  5780-5781 
Northwest  PipeHne  Corp.,  5781 
Overthrust  Pipeline  Co.,  5781 
Transcontinental  Gas  Pipe  Line  Corp.,  5781-5782 

Federal  Highway  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5853-5854 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  5807 
Freight  forwarder  licenses: 
Giorgio  Gori  USA  Inc.,  5807 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  5807 
Formations,  acquisitions,  and  mergers,  5807-5808 

Federal  Trade  Commission 

NOTICES 

Premerger  notification: 
Reporting  and  waiting  periods;  limited  liability 
companies,  5808-5811 

Fish  and  Wildlife  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Whatcom  and  Skagit  Coimties,  WA;  northern  spotted 
owl,  etc.,  5775-5776 

Foreign  Agricultural  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Emerging  markets  program,  5756-5758 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
California,  5764-5765 
Grundfos  Manufacturing  Corp.;  industrial  and 

commercial  pumps  manufacturing  plants,  5765 
Missouri 
Kawasaki  Motors  Manufacturing  Corp.,  U.S.A.; 
internal-combustion  engines  manufacturing 
facilities,  5765 
Puerto  Rico,  5765 
Texas,  5765-5766 

Forest  Service 

NOTICES 

National  Forest  System  lands: 
Utah;  northern  goshawk  habitat  management,  5758-5764 

General  Accounting  Office 

NOTICES 

Financial  management  systems: 
Joint  financial  management  improvement  program;  travel 
system  requirements;  exposure  draft,  5811-5812 
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Government  Ethics  Office 

RULES 

Government  ethics: 
Post-employment  conflict  of  interest  restrictions; 
departmental  component  designations  revision, 
5709-5710 

Health  and  Human  Services  Department 
See  Centers  for  Disease  Control  and  Prevention 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Housing  and  Urtian  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  5815-5829 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Foreign  partnerships  and  corporations;  property  transfers 
by  U.S.  persons;  information  reporting  requirements, 
5713-5717 
PROPOSED  RULES 
Excise  taxes: 
Charitable  organizations;  qualification  requirements; 
excess  benefit  transactions;  hearing,  5727-5728 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5862 

International  Trade  Administration 

NOTICES 
Antidumping: 
Brass  sheet  and  strip  from — 

Netherlands,  5766 
Chrome-plated  lug  nuts  fi-om — 

China,  5766-5767 
Frozen  concentrated  orange  juice  from — 

Brazil,  5767-5770 
Heavy  forged  hand  tools,  finished  or  unfinished,  with  or 
without  handles,  fi-om — 
China,  5770-5775 

Justice  Department 

See  Antitrust  Division 

See  Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Pollution  control;  consent  judgments: 
Western  Publishing  Co.,  Inc.,  et  al.,  5831 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Elementary  and  secondary  education — 
School  violence  prevention  and  early  childhood 
development  activities,  5839-5840 

Labor  Department 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Pension  and  Welfare  Benefits  Administration 


Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 
Nevada,  5829-5830 

Legal  Services  Corporation 

PROPOSED  RULES 

Audit  services: 
Debarment,  suspension,  and  removal  of  recipient 
auditors,  5728-5736 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 

Bumper  standard;  temporary  exemption 
Correction,  5866 
NOTICES 
Grants  and  cooperative  agreements;  availability,  etc.: 

Buckle  Up  America  Campaign,  5854-5859 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Bering  Sea  and  Aleutian  Islands  groundfish,  5720 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Critical  habitat  designation — 
West  coast  steelhead,  5740-5754 
Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Recordkeeping  and  reporting  requirements;  revisions, 
5867-5914 
Northeastern  United  States  fisheries — 
Atlantic  salmon,  5754-5755 
NOTICES 

Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Whatcom  and  Skagit  Counties,  WA;  northern  spotted 
owl,  etc.,  5775-5776 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Byproduct  material;  medical  use: 
Revision 
Training  and  experience  requirements;  workshop,  5721 

NOTICES 

Environmental  statements;  availability,  etc.: 

BP  Chemicals,  Inc.,  5841-5843 
Applications,  hearings,  determinations,  etc.: 

Boston  Edison  Co.,  5841 

TU  Electric;  correction,  5865 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Meetings: 
Employee  Welfare  and  Pension  Benefit  Plans  Advisory 
Council,  5841 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Migration  and  Refugee  Assistance  Act  of  1962;  availability 
of  funds  (Presidential  Determination  No.  99-10  of 
January  25,  1999),  5923-5925 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 
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Science  and  Technology  Policy  Office 

NOTICES 
Meetings: 
President's  ( lommittee  of  Advisors  on  Science  and 
Technology.  5801-5802 

Securities  anq  Exchange  Commission 

RULES 

Securities: 
Electronic  Data  Gathering.  Analysis,  and  Retrieval  System 
(EDGAP)— 
Institutioral  investment  managers;  Form  13F  electronic 
filing  requirements;  correction,  5865-5866 

PROPOSED  RULES 

Investment  advisers: 
Ohio  investment  advisers;  transition  rule.  5722-5725 

NOTICES 

Agency  infom  ation  collection  activities: 

Proposed  co  llection;  comment  request.  5843-5844 
Self-regulator)i  organizations;  proposed  rule  changes: 

Chicago  Stoi:k  Exchange.  Inc..  5844-5846 

MSB  Clearir  g  Corp.,  5846 

National  Association  of  Securities  Dealers,  Inc.,  5846- 
5848 

Pacific  Exch  ange.  Inc..  5848-5849 

Small  Business  Administration 

NOTICES 

Disaster  loan  <  reas: 
Termessee,  11849 
et  al. 


5849 


Washington 
License  surrer  ders: 

SBC  Equity  Partners.  Inc.,  5849-5850 
Meetings: 

Regional  Fa  mess  Boards — 
Chairs.  58  50 
Meetings;  dist  -ict  and  regional  advisory  councils: 

Texas.  5850 

Social  Securi^  Administration 

NOTICES 

Agency  infoniation  collection  activities: 
Proposed  cqllection  and  submission  for  OMB  review; 
comment  request.  5850-5851 

State  Department 

PROPOSED  RUL(S 

Nationality  and  passports: 
Passports  dimial,  revocation,  or  cancellation  and  consular 
reports  of  birth  cancellation;  procedures,  5725-5727 

Substance  Aouse  and  Mental  Health  Services 
Administration 

NOTICES 

Federal  agenc  {  urine  drug  testing;  certified  laboratories 

meeting  riinimum  standards,  list,  5813-5814 
Grants  and  cooperative  agreements;  availability,  etc.: 
Elementary  and  secondary  education — 
School  vi  alence  prevention  and  early  childhood 
deve  opment  activities.  5814-5815,  5839-5840 


Surface  Mining  Reclamation  and  Enforcement  Office 

NOTICES 

Environmental  statements;  notice  of  intent: 
Appalachian  coalfields,  WV;  mountaintop  mining  and 
valley  fills.  5830-5831 

Surface  Transportation  Board 

NOTICES 

Motor  carriers: 
Finance  applications — 
Greyhound  Lines.  Inc..  et  al..  5859-5860 

Railroad  operation,  acquisition,  construction,  etc.: 
Burlington  Northern  &  Santa  Fe  Railway  Co.,  5860-5861 
Dallas,  Garland  &  Northeastern  Railroad,  Inc.,  5861 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  5851 

Treasury  Department 

See  Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  5861- 
5862 

Veterans  Affairs  Department 

NOTICES 

Privacy  Act: 
Systems  of  records,  5862-5864 


Separate  Parts  In  This  issue 

Part  11 

Department  of  Commerce,  National  Oceanic  and 
Atmospheric  Administration,  5867-5914 

Part  III 

Environmental  Protection  Agency.  5915-5921 

PartiV 

The  President,  5923-5925 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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35 5721 
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39 5710 

71 5712 
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232 5865 

240 5865 
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275 5722 

279 5722 
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Proposed  Rules: 

50 _ 5725 

51 5725 
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33  CFR 

117 5717 

40  CFR 
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Rules  and  Regulations 


Federal  Register 

Vol.  64,  No.  24 

Friday.  February  5,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put>lisfied  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  GOVERNMENT  ETHICS 

5  CFR  Part  2641 
RIN  3209-AA07 

Post-Employment  Conflict  of  Interest 
Restrictions;  Revision  of  Departmental 
Component  Designations 

agency:  Office  of  Government  Ethics 
(OGE). 

ACTION:  Final  rule. 

summary:  The  Office  of  Government 
Ethics  is  issuing  this  rule  to  designate  a 
departmental  component,  to  correct  the 
name  of  an  existing  component,  and  to 
revoke  an  existing  component 
designation  for  purposes  of  a  statutory 
post-employment  conflict  of  interest 
restriction. 

EFFECTIVE  DATES:  The  amendments  to 
appendix  B  to  part  2641,  as  set  forth  in 
amendatory  instruction  2,  are  effective 
February  5,  1999.  The  removal  of  a 
component  designation  from  appendix 
B  to  part  2641,  as  set  forth  in 
amendatory  instruction  3,  is  effective 
May  6,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Loring  Eirinberg,  Office  of  General 
Counsel  and  Legal  Policy,  Office  of 
Government  Ethics;  telephone:  202- 
208-8000.  extension  1108;  TDD:  202- 
208-8025;  FAX:  202-208-8037. 

SUPPLEMENTARY  INFORMATION: 

A.  Substantive  Discussion 

The  Director  of  OGE  is  authorized  by 
18  U.S.C.  207(h)  to  designate  distinct 
and  separate  departmental  or  agency 
components  in  the  executive  branch  for 
purposes  of  18  U.S.C.  207(c).  The 
representational  bar  of  18  U.S.C.  207(c) 
usually  extends  to  the  whole  of  any 
department  or  agency  in  which  a  former 
senior  employee  served  in  any  capacity 
during  the  year  prior  to  termination 
from  a  senior  employee  position. 
However,  eligible  senior  employees  may 


be  permitted  to  communicate  to  or 
appear  before  parts  of  their  fc  rmer 
department  or  agency  if  one  or  more 
components  of  the  department  or 
agency  have  been  designated  as  separate 
agencies  or  bureaus  by  OGE. 

As  specified  in  5  CFR 
2641.201(e)(3)(iii).  the  Director  of  OGE 
"shall  by  rule  make  or  revoke  a 
component  designation  after 
considering  the  recommendation  of  the 
designated  agency  ethics  official." 
Component  designations  are  listed  in 
appendix  B  of  this  part  2641.  Pursuant 
to  the  procedures  prescribed  in  5  CFR 
2641.201(e),  two  departments  have 
forwarded  letters  to  OGE  requesting  the 
amendment  of  appendix  B  since  it  was 
last  revised  in  1997  (62  FR  26915-26918 
(May  16, 1997),  as  corrected  at  62  FR 
31865  Oune  11, 1997)).  After  carefully 
reviewing  these  requests  in  light  of  the 
criteria  in  18  U.S.C.  207(h)  as 
implemented  in  5  CFR  2641.201(e)(6),  I 
have  determined  to  revise  appendix  B  as 
requested. 

As  requested  by  the  Department  of 
I>efense  (DOD),  I  am  revoking  the 
designation  of  the  Defense  Special 
Weapons  Agency  as  a  distinct  and 
separate  component  of  DOD  because  the 
agency  has  recently  been  disestablished. 
I  am  replacing  the  designation  with  a 
component  which  is,  in  large  part,  the 
successor  component  to  that  agency. 
The  new  component,  the  Defense  Threat 
Reduction  Agency,  has  replaced 
selected  elements  of  the  Office  of  the 
Secretary  of  Defense,  the  Defense 
Special  Weapons  Agency,  the  On-Site 
Inspection  Agency,  and  the  Defense 
Technology  Security  Administration.  In 
addition,  I  am  revising  the  listing  for  the 
Department  of  the  Treasury  to  correct 
the  name  of  the  Financial  Management 
Service.  That  entry  has  incorrectly 
referred  to  the  Financial  Management 
Center. 

As  indicated  in  5  CFR  2641.201(e)(4), 
a  designation  "shall  be  effective  as  of 
the  effective  date  of  the  rule  that  creates 
the  designation,  but  shall  not  be 
effective  as  to  employees  who 
terminated  senior  service  prior  to  that 
date."  Initial  designations  were  effective 
as  of  January  1, 1991.  The  effective  date 
of  subsequent  designations  is  indicated 
by  means  of  parenthetical  entries  in 
appendix  B.  The  new  component 
designation  and  the  correction  made  by 
this  rulemaking  document  are  effective 
February  5, 1999.  As  also  provided  in  5 


CFR  2641.201(e)(4),  a  revocation  is 
effective  90  days  after  the  effective  date 
of  the  rule  that  revokes  the  designation. 
Accordingly,  the  component 
designation  revocation  made  in  this 
rulemaking  will  take  effect  May  6,  1999. 
Revocations  are  not  effective  as  to  any 
individual  terminating  senior  service 
prior  to  the  expiration  of  the  90-day 
period. 

B.  Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553,  as  the 
Director  of  OGE,  I  find  that  good  cause 
exists  for  waiving  the  general 
requirements  for  notice  of  proposed 
rulemaking,  opportunity  for  public 
comment,  and  a  30-day  delayed 
effective  date.  It  is  important  that  the 
designation  or  revocation  by  OGE  of 
separate  departmental  or  agency 
components  be  published  in  the  Federal 
Register  as  promptly  as  possible. 
Furthermore,  since  this  rule  is 
interpretive  in  nature,  it  is  exempt  from 
the  notice,  comment,  and  delayed 
effectiveness  requirements  of  5  U.S.C. 
553. 

Executive  Order  12866 

In  promulgating  this  final  rule,  the 
Office  of  Government  Ethics  has 
adhered  to  the  regulatory  philosophy 
and  the  applicable  principles  of 
regulation  set  forth  in  section  1  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  This  rule  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
Executive  order  since  it  deals  with 
agency  organization,  management,  and 
persoimel  matters  and  is  not 
"significant"  under  the  order. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  I  certify  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  entities  because  it 
affects  only  Federal  departments  and 
agencies  and  current  and  former  Federal 
employees. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply  to  this 
rule  because  it  does  not  contain 
information  collection  requirements  that 
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require  the  adproval  of  the  Office  of 
Management  md  Budget. 

List  of  Subjects  in  5  CFR  Part  2641 

Conflict  of  nterests.  Government 
employees. 

Approved:  January  29, 1999. 
Stephen  D.  Poti  s. 
Director,  Office  of  Government  Ethics. 

According!  r,  for  the  reasons  set  forth 
in  the  preaml  le,  the  Office  of 
Government  1  [thics  is  amending  part 
2641  of  subchapter  B  of  chapter  XVI  of 
title  5  of  the  uode  of  Federal 
Regulations  ak  follows: 

PART  2641— lAMENDED] 

1.  The  autharity  citation  for  part  2641 
continues  to  lead  as  follows: 


Authority:  5 

Government 
12674,  54  FR 
215,  as  modlBe^ 
3  CFR,  1990 


;A(t 
1  il 


2.  Effective 
appendix  B  td 
revising  the 
of  Defense 
Treasury  to 


and 


J.S.C.  App.  (Ethics  in 
of  1978);  18  U.S.C.  207;  E.O. 
59,  3  CFR,  1989  Comp.,  p. 
by  E.O.  12731,  55  FR  42547, 
p.  306. 


Comp 


February  5, 1999. 
part  2641  is  amended  by 
li  stings  for  the  Department 
the  Department  of  the 
as  follows: 


n  ad  i 


Appendix  B  to  Part  2841— Agency 


Components 
207(c) 


or  Purposes  of  18  U.S.C. 


Parent:  Depa  iwent  of  Defense 

Components: 
Departmeni  of  the  Air  Force 
Department  of  the  Army 
Department  of  the  Navy 
Defense  In^rmation  Systems  Agency 
Defense  Intelligence  Agency 
Defense  Logistics  Agency 
Defense  Sp  scial  Weapons  Agency 

(effective  May  16, 1997;  expiring 

May6, 1  >99) 
Defense  Threat  Reduction  Agency 

(effective  February  5, 1999) 
National  Imagery  and  Mapping 

Agency  (sffective  May  16, 1997) 
National  Security  Agency 


illcohol.  Tobacco  and 


ll^r 
Law 


Parent:  Depa  -twent  of  the  Treasury 

Components 
Bureau  of 

Firearms 
Bureau  of 
Bureau  of 
Bureau  of 
Comptro 
Federal 

Center 
Financial 
Internal 
Office  of 
United 


ngraving  and  Printing 
the  Mint 
the  Public  Debt 
of  the  Currency 
Enforcement  Training 


I  (lanagement  Service 
Re  venue  Service 
Thrift  Supervision 
Customs  Service 


Sta  :es 


United  States  Secret  Service 
3.  Effective  May  6,  1999,  appendix  B 
to  part  2641  is  further  amended  by 
removing  the  Defense  Special  Weapons 
Agency  from  the  listing  for  the 
Department  of  Defense. 

[FR  Doc.  99-2711  Filed  2-4-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-CE-126-AD;  Amendment 
39-11024;  AD  99-03-11] 

RIN2120-AA64 

Ainworthiness  Directives;  Raytheon 
Aircraft  Company  Beech  Model  60 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Raytheon  Aircraft 
Company  (Raytheon)  Beech  Model  60 
airplanes.  This  AD  requires  modifying 
the  aircraft  cabin  heat  control  wiring. 
This  AD  is  the  result  of  an  incident  on 
one  of  the  affected  airplanes  where  the 
circuit  control  that  operates  the  aircraft 
cabin  heater  overheated  and  caused  the 
cabin  heater  to  shut  down  during  in- 
flight operation.  The  actions  specified 
by  this  AD  are  intended  to  prevent  this 
circuit  from  overheating  because  of  the 
current  wiring  design,  which  could 
result  in  possible  smoke/fire  if  the 
heating  system  continued  to  operate  in 
an  "over-temperature"  condition. 
DATES:  Effective:  March  4, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  4, 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  8,  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE- 
126-AD.  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  the 
Raytheon  Aircraft  Company,  PO  Box  85, 
Wichita,  Kansas  67201-0085;  telephone: 
(800)  625-7043  or  (316)  676-4556.  This 


information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-CE-126-AD.  Room  1558. 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW, 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Todd  Dixon,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA,  1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone:  (316)  946-4152;  facsimile: 
(316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

The  FAA  has  received  a  report  of  the 
aircraft  cabin  heater  shutting  down  on  a 
Raytheon  Beech  Model  60  airplane 
during  in-fiight  operation.  Raytheon 
incorporated  a  design  change  to  the 
cabin  heater  circuit  on  the  following 
airplanes:  serial  numbers  P-159,  and  P- 
166  through  P-596.  A  reconfiguration  of 
the  circuit  protection  that  wires  the  5- 
amp  fuses  in  parallel  instead  of  in  series 
was  part  of  this  design  change. 
Investigation  of  the  above-referenced 
incident  reveals  that  the  incident 
airplane  incorporated  the  design  change 
and  that  the  parallel-wired  fuses  caused 
the  electrical  resistor  to  overheat  and 
eventually  caused  the  heater  system  to 
shut  down. 

However,  prior  to  shutting  dov\m,  the 
heater  system  can  operate  in  an  "over- 
temperature"  condition  where  it  is 
possible  for  smoke  or  fire  to  occur  due 
to  the  wiring  and  the  resistor 
overheating. 

Relevant  Service  Information 

Raytheon  has  issued  Mandatory 
Service  Bulletin  SB  24-3097,  Issued: 
December,  1998,  which  specifies 
procedures  for  modifying  the  aircraft 
cabin  heat  control  wiring. 

The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
including  the  relevant  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 
prevent  the  above-referenced  condition 
fi-om  occurring. 

Explanation  of  the  Provisions  of  the  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Raytheon  Beech  Model 
60  airplanes  of  the  same  type  design,  the 
FAA  is  issuing  an  AD.  This  AD  requires 
modifying  the  aircraft  cabin  heat  control 
wiring  in  accordance  with  the 
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instructions  in  Raytheon  Mandatory 
Service  Bulletin  SB  24-3097,  Issued: 
December,  1998. 

Determination  of  the  Effective  Date  of 
the  AD 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  public  prior  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-126-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g},  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

99-03-11     Raytheon  Aircraft  Company 
(Type  Certificate  No.  A12CE  previously 
held  by  the  Beech  Aircraft  Corporation): 

Amendment  39-11024;  Docket  No.  98- 

CE-126-AD. 
Applicability:  Beech  Model  60  airplanes, 
serial  numbers  P-159,  and  P166  through  P- 
596;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 


The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  25 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  the  circuit  that  operates  the 
aircraft  cabin  heater  from  overheating 
because  of  the  current  wiring  design,  which 
could  result  in  possible  smoke/fire  if  the 
heating  system  continued  to  operate  in  an 
"over-temperature"  condition,  accomplish 
the  following: 

(a)  Modify  the  aircraft  cabin  heat  control 
wiring  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  in  Raytheon  Mandatory  Service 
Bulletin  SB  24-3097,  Issued:  December. 
1998. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Wichita  Aircraft 
Certification  Office  (ACO),  1801  Airport 
Road,  Room  100.  Mid-Continent  Airport, 
Wichita.  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(d)  The  modification  required  by  this  AD 
shall  be  done  in  accordance  with  Raytheon 
Mandatory  Service  Bulletin  SB  24-3097. 
Issued:  December,  1998.  This  incorfioration 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  Raytheon  Aircraft 
Corporation,  P.O.  Box  85,  Wichita,  Kansas 
67201.  Copies  may  be  inspected  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel.  Room  1558,  601  E.  12th  Street, 
Kansas  City.  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW,  suite  700,  Washington.  DC. 

(e)  This  amendment  becomes  effective  on 
March  4.  1999. 

Issued  in  Kansas  City,  Missouri,  on  January 
29. 1999. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 

Certification  Service. 

[FR  Doc.  99-2633  Filed  2-4-99;  8:45  am] 
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DEPARTMErir  OF  TRANSPORTATION 

Federal  Aviation  Administration 

UCFRParttl 

[Airspace  Docket  No.  9&-AAL-23] 

Revision  of  Class  D  Airspace; 
Anchorage,  (Imendorf  Air  Force  Base 
(AFB)  Airport  AK  Establishment  of 
Class  E  Airspace;  Anchorage. 
Elmendorf  Af  8  Airport,  AK 


AGENCY 

Administration 

action:  Final 


Fedqral  Aviation 

(FAA).  DOT. 

rule. 


SUMMARY:  Th  s  action  revises  Class  D 
airspace  opei  ational  times  and 
establishes  C  ass  E  airspace  at 
Elmendorf  Ai  'B,  AK.  The  United  States 
Air  Force  (UJ  lAF)  requested  this  action 
in  response  V )  a  critical  Air  Traffic 
Control  (ATQ  controller  shortage  at 
Elmendorf  AFB.  AK.  This  action  will 
allow  the  USAF  to  provide  part  time 
operation  of  ^he  Class  D  airspace  and 
establishment  of  Class  E  airspace  for 
Instrument  Flight  Rules  (IFR)  and 
Special  Visual  Flight  Rules  (VFR) 
operations  at i Elmendorf  AFB,  AK. 
EFFECTIVE  DaJe:  0901  UTC.  March  8, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Derril  Bergt,  Operations  Branch,  AAL- 
535.  Federal  Aviation  Administration. 
222  West  7th|  Avenue.  Box  14. 
Anchorage.  AK  99513-7587;  telephone 
number  (907i  271-2796;  fax:  (907)  271- 
2850;  email:  berril.Bergt@faa.gov. 
Internet  addoess:  http:// 
www.alaska.faa.gov/at  or  at  address 
http://162.5a28.41/at. 


SUPPLEMENTi 


RY  INFORMATION: 


History 

On  Octobet  27,  1998,  a  proposal  to 
amend  part  >  1  of  the  Federal  Aviation 
Regulations  1 14  CFR  part  71)  to  allow 
the  USAF  to  provide  Class  D  airspace 
operational  t  mes  and  establish  Class  E 
airspace  for  ?FR  and  Special  VFR 
operations  vAien  the  Class  D  airspace  is 
inactive  at  Elmendorf  AFB.  AK,  was 
published  ini  the  Federal  Register  (63 
FR  57268).  The  proposal  was  necessary 
to  provide  trie  flexibility  to  the  USAF  to 
adjust  the  Elmendorf  Tower  operational 
times  during  times  of  a  critical  ATC 
controller  shortage  at  Elmendorf  AFB, 
AK. 

The  physii  :al  dimensions  of  the  Class 
D  airspace  Will  not  change.  Currently, 
the  Class  D  ^rspace  is  operational  24 
hours  a  day,  seven  days  a  week.  The 
following  pi  raseology  is  added  to  the 
end  of  the  C  ass  D  airspace  description: 
"This  Class  )  airspace  area  is  effective 


during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in 
the  Airport/Facility  Directory."  During 
any  closure,  the  Class  D  airspace  will 
convert  to  Class  E  airspace  for  IFR  and 
Special  VFR  operations. 

The  FAA  received  two  letters 
objecting  to  this  proposal.  The  Aircraft 
Owners  and  Pilots  Association  (AOFA) 
letter,  dated  November  24. 1998.  dealt 
with  AOFA  concerns  over  the 
unavciilability  of  air  traffic  services  that 
have  been  historically  available  for 
civilian  operators  in  the  area, 
specifically  real-time  weather,  use  as  an 
alternate,  and  use  of  the  instrument 
approach  facilities.  The  Alaskan 
Aviation  Safety  Foundation  (AASF) 
letter,  dated  November  18, 1998.  dealt 
with  AASF  concerns  over  the  economic 
effect  and  adverse  safety  influence  on 
civilian  air  services  to  Anchorage  and 
those  cargo  airlines  using  the  Anchorage 
International  Airport  for  refuehng  and 
cargo  distribution.  AASF  concerns 
included  losing  the  instrument 
approach  facilities,  fire,  crash  and 
rescue  facilities,  along  with  real-time 
weather  information  and  use  as  an 
alternate  when  flights  are  diverted  from 
Anchorage  due  to  fog  or  other  factors. 
Losing  Elmendorf  AFB,  AK,  as  a  divert 
alternate,  would  limit  payloads  by  as 
much  as  20,000  pounds  if  a  divert  B747 
aircraft  had  to  go  to  Fairbanks  or  Kenal. 
Both  AOPA  and  AASF  suggested  FAA 
augment  the  controllers  at  Elmendorf 
Tower. 

The  USAF  responded  to  the  AOPA 
and  AASF  concerns  in  a  letter  to  the 
FAA,  dated  January  15,  1999,  wherein 
they  stated  that  the  action  to  reduce  the 
hours  of  operation  for  the  Elmendorf 
Tower  is  a  contingency,  not  a  plan  for 
normal  operation.  It  is  one  of  several 
courses  of  action  that  the  USAF  may 
take  to  reduce  the  requirements  on  their 
tower  controllers.  The  USAF's  intent  is 
to  maintain  a  24-hour  operation  at  the 
tower  with  the  flexibility  to  reduce  the 
hours  if  required.  Any  closure  of  the 
tower  would  only  occxxi  during  periods 
of  minimum  usage,  and  would  be  fully 
coordinated  with  adjacent  FAA  Air 
Traffic  Control  facilities.  The  USAF 
stated  that  the  airfield  itself  will  remain 
open  24  hours  per  day,  with  the  normal 
exceptions  of  snow  removal  or  other 
maintenance.  Base  operations  and 
support  functions,  such  as  the  fire 
department  and  weather,  will  also 
remain  in  service  24  hours  per  day. 
Anchorage  Approach  Control  wrill  still 
have  access  to  the  instnmient  approach 
facilities.  With  the  airfield  open,  heavy 
jets  could  file  and  plan  fuel  reserves 
with  Elmendorf  AFB  as  an  alternate. 


During  periods  of  tower  closure,  the 
airfield  will  operate  as  a  Class  E 
airspace  non-tower  controlled  airfield, 
the  same  as  many  other  Alaskan 
airfields.  On  short  notice,  the  tower 
could  be  staffed  to  handle  an  influx  of 
traffic  due  to  weather  or  an  in-flight 
emergency. 

The  FAA  determined  that  augmenting 
Elmendorf  Tower  was  not  necessary 
because  the  USAF  intends  currently  to 
maintain  a  24-hour  operational  tower.  If 
the  USAF  were  to  shorten  tower  hours 
of  operation,  the  airport  would  remain 
open,  USAF  air  traffic  controllers  would 
be  on-call,  and  the  times  of  any  closure 
would  be  selected  to  have  minimum 
impact. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  D  airspace  areas  are  pubUshed 
in  paragraph  5000  and  Class  E  airspace 
areas  designated  as  a  surface  area  are 
published  in  paragraph  6002  in  FAA 
Order  7400. 9F,  Airspace  Designations 
and  Reporting  Points,  dated  September 
10,  1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (63  FR  50139; 
September  21, 1998).  The  Class  D  and 
Class  E  airspace  listed  in  this  docxmient 
would  be  revised  and  published  in  the 
Order. 


The  Rule 

This  amendment  to  14  CFR  part  71 
allows  the  USAF  to  revise  the  Class  D 
airspace  operational  times  at  Elmendorf 
AFB,  AK,  and  establishes  Class  E 
airspace  for  IFR  and  Special  VFR 
operations  when  the  Class  D  airspace  is 
inactive.  The  intended  effect  of  this 
action  is  to  provide  the  USAF  the 
flexibility  to  adjust  the  operational 
times  of  the  Elinendorf  Tower. 

The  FAA  has  determined  that  these 
proposed  regulations  only  involve  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 
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List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  195»- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998.  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace 


AAL  AK  D  Anchorage,  Elmendorf  AFB 
Airport,  AK  [Revised] 

Anchorage,  Elmendorf  AFB  Airport,  AK 
(Lat.  61°  15'  11"  N.,  long.  149"  47'  38"  W) 

Elmendorf  Localizer 
(Lat.  61"  15'  14"  N.,  long.  149"  46'  48"  W) 

That  airspace  extending  upward  from 
the  surface  to  and  including  3,000  feet 
MSL  within  a  4.7-mile  radius  of 
Elmendorf  AFB  Airport  and  within  2 
miles  each  side  of  the  Elmendorf 
Localizer  front  course  extending  from 
the  4.7-mile  radius  to  a  point  5.5  miles 
from  Elmendorf  AFB  Airport;  excluding 
that  airspace  east  of  long.  149''43'  W, 
and  that  airspace  within  the  Anchorage 
International  Airport,  AK,  Class  C 
airspace  area  and  the  Anchorage  Merrill 
Field,  AK,  Class  D  airspace  area.  This 
Class  D  airspace  area  is  effective  during 
the  specific  dates  and  times  established 
in  advance  by  a  Notice  to  Airmen.  The 
efiiective  date  and  time  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 


Paragraph  6002    Class  E  airspace  designated 
as  surface  areas 


AAL  AK  E2  Anchorage,  Ehnendorf  AFB 
Airport,  AK  [New] 

Anchorage,  Elmendorf  AFB  Airport,  AK 
(Lat.  eflS'll"  N.,  long.  149''47'38"  W) 

Elmendorf  Localizer 
(Lat.  61''15'14"  N,  long.  149"'46'48"  W) 


That  airspace  extending  upward  from  the 
surface  to  and  including  3.000  feet  MSL 
within  a  4.7-mile  radius  of  Elmendorf  AFB 
Airport  and  within  2  miles  each  side  of  the 
Elmendorf  Localizer  front  course  extending 
from  the  4.7-mile  radius  to  a  point  5.5  miles 
from  Elmendorf  AFB  Airport;  excluding  that 
airspace  east  of  long.  149''43'  W,  and  that 
airspace  within  the  Anchorage  International 
Airport,  AK,  Class  C  airspace  area  and  the 
Anchorage  Merrill  Field,  AK,  Class  D 
airspace  area. 
•         •         *         *         • 

Issued  in  Anchorage,  AK,  on  January  27. 
1999. 

Trent  S.  Cummings, 

Acting  Manager,  Air  Traffic  Division,  Alaskan 
Region. 

(FR  Doc.  99-2830  Filed  2-4-99;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[TD8817] 

RIN  1545-AV70 

Notice  of  Certain  Transfers  to  Foreign 
Partnerships  and  Foreign  Corporations 

AQENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  dociunent  contains  final 
regulations  imder  section  6038B  relating 
to  information  reporting  requirements 
for  certain  transfers  by  United  States 
persons  to  foreign  partnerships.  The 
regulations  implement  amendments 
made  by  the  Taxpayer  Relief  Act  of  1997 
that  require  a  United  States  person  who 
transfers  property  to  a  foreign 
partnership  to  furnish  certain 
information  with  respect  to  such 
transfer.  This  document  also  contains 
final  regulations  that  require  certain 
cash  transfers  to  foreign  corporations  to 
be  reported.  The  regulations  provide 
guidance  needed  to  comply  with  the 
reporting  requirements  with  respect  to 
transfers  of  cash  to  foreign  corporations 
and  transfers  of  property  to  foreign 
partnerships. 

DATES:  Effective  Dates:  These 
regulations  are  effective  January  1,  1998, 
except  that  the  amendments  to 
§  1.6038B-1  are  effective  February  5. 
1999. 

Dates  of  Applicability:  For  dates  of 
applicability  of  the  amendments  to 
§  1.6038B-1.  see  §  1.6038B-l(g).  For 
dates  of  applicabiUty  of  §  1.6038B-2.  see 
§1.6038B-2(j). 

FOR  FURTHER  INFORMATION  CONTACT: 
Eliana  Dolgoff,  202-622-3860  (not  a 
toll-free  number). 


SUPPLEMEflTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1545-1615.  Responses 
to  these  collections  of  information  are 
mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  vafid  control  number. 

The  collections  of  information 
contained  in  these  final  regulations  are 
in  §§  1.6038B-l(b)  and  1.6038B-2.  The 
burden  of  complying  with  the  collection 
of  information  required  to  be  reported 
on  Form  8865  is  reflected  in  the  burden 
for  Form  8865.  The  burden  of 
complying  with  the  collection  of 
information  required  to  be  reported  on 
Form  926  is  reflected  in  the  burden  for 
Form  926. 

Comments  concerning  the  accuracy  of 
the  burden  estimates  and  suggestions  for 
reducing  the  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

Books  or  records  relating  to  these 
collections  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  September  9,  1998,  the  IRS 
published  in  the  Federal  Register 
proposed  regulations  relating  to  the 
reporting  of  certain  transfers  to  foreign 
corporations  and  foreign  partnerships 
under  section  6038B.  A  public  hearing 
was  held  on  November  10, 1998,  even 
though  no  requests  to  speak  at  the 
hearing  were  received.  Written 
comments  regarding  the  proposed 
regulations,  however,  were  received. 
After  consideration  of  all  of  the 
comments  received,  the  proposed 
regulations  under  section  6038B  are 
adopted  as  revised  by  this  Treasury 
decision.  The  revisions  are  discussed 
below. 
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Public  Commei  its 

Some  comm(  ntators  suggested  that 
the  final  regulations  provide  that  state 
and  local  government  employee 
retirement  plar  s  be  exempt  from  the 
section  6038B  i  eporting  requirements, 
asserting  that  c  antributions  from  such 
plans  to  foreigii  partnerships  will  not 
have  federal  in  ;ome  tax  consequences. 
The  final  regul  itions  provide  that  trusts 
relating  to  state  and  local  government 
employee  retinsment  plans  are  not 
required  to  rep  art  transfers  to  foreign 
partnerships  ui  ider  section  6038B, 
unless  requirec  to  do  so  in  the 
instructions  to  Form  8865. 

One  commer  tator  noted  that  under 
the  proposed  regulations,  if  a  United 
States  person  t:  ansfers  property  other 
than  cash  with  a  value  in  excess  of 
$100,000  to  a  f  )reign  partnership,  such 
person  must  re  Dort  the  names  and 
addresses  of  al  the  other  partners  of  the 
partnership,  re  jardless  of  the  size  of  the 
person's  ownership  interest  in  the 
foreign  partneitehip  after  the  transfer. 
The  comments  lor  requested  that  the 
final  regulatioi  s  provide  that  if  a  United 
States  person  cwns  less  than  a  10 
percent  interes  t  in  the  foreign 
partnership  aftsr  the  transfer,  regardless 
of  the  type  of  f  roperty  transferred,  such 
person  does  nc  t  have  to  report  the 
names  and  adc  resses  of  all  the  other 
partners.  Alter  latively.  the 
commentator  r  squested  that  it  be 
recognized  tha  a  person  that  makes  a 
good  faith  effoi  t  to  obtain  such 
information  wi  11  have  reasonable  cause 
preventing  the  imposition  of  any 
penalties  under  section  6038B  if  such 
person  fails  to  obtain  and«ubmit  the 
information. 

The  final  rej  ulations  do  not  adopt  the 
commentator's  recommendations.  As  in 
the  proposed  regulations,  the  final 
regulations  contain  a  reasonable  cause 
exception  that  if  satisfied,  prevents  the 
IRS  from  imposing  penalties  under 
section  6038B.  Whether  reasonable 
cause  exists  fo  ■  a  failure  to  comply  with 
the  requirements  of  section  6038B  is 
determined  by  the  district  director 
under  all  the  fi  icts  and  circumstances. 
Although  the  f  nal  regulations  do  not 
explicitly  say  !  o,  a  failure  to  submit  the 
names  and  adc  resses  of  the  other 
partners  will  c  onstitute  a  failure  to 
comply  with  t:  le  requirements  of  section 
6038B  and  therefore  will  always  be 
subject  to  the  i  easonable  cause 
exception. 

Commentate  rs  also  questioned 
whether  United  States  persons  must 
report  indirect  transfers  from  a  foreign 
partnership  to  another  foreign 
partnership.  T  le  final  regulations 
reserve  on  sue  i  reporting.  If  a  foreign 


partnership  transfers  property  to 
another  foreign  partnership,  a  United 
States  person  that  is  a  partner  of  the 
transferor  partnership  is  not  required  to 
report  that  transfer  until  such  time  as 
the  IRS  and  Treasury  implement  rules 
requiring  such  reporting.  However,  the 
IRS  remains  concerned  about  transfers 
from  one  foreign  partnership  to  another. 
In  conjunction  with  its  study  of  section 
721(c).  the  IRS  is  evaluating  whether 
there  is  a  need  for  the  reporting  of 
transfers  from  foreign  partnerships  to 
foreign  partnerships. 

The  final  regulations  also  clarify  that 
if  a  domestic  partnership  contributes 
property  to  a  foreign  partnership,  the 
partners  of  the  domestic  partnership 
will  be  considered  to  have  contributed 
a  proportionate  share  of  the  property 
transferred.  Therefore,  the  partners  of 
the  transferor  domestic  partnership  may 
be  required  to  report  under  section 
6038B  transfers  made  by  the  transferor 
partnership.  The  proposed  regulations 
provide,  however,  that  an  indirect 
transferor  does  not  have  to  report  the 
contribution  on  Form  8865  if  certain 
conditions  are  satisfied,  including  the 
filing  by  the  indirect  transferor  of  a 
statement  with  the  IRS.  In  an  attempt  to 
reduce  the  burden  imposed  on 
taxpayers,  the  final  regulations 
eliminate  the  requirement  that  indirect 
transferors  must  file  a  statement.  If  the 
domestic  transferor  partnership 
properly  reports  the  transfer  of  property 
to  a  foreign  partnership,  a  United  States 
person  that  is  an  indirect  transferor 
need  not  report  the  transfer. 

The  final  regulations  also  modify  the 
reporting  requirements  with  respect  to 
deemed  contributions.  The  proposed 
regulations  provided  that  if  by  reason  of 
an  adjustment  under  section  482  a 
contribution  required  to  be  reported 
under  section  6038B  is  deemed  to  have 
been  made,  the  information  required  to 
be  reported  will  be  furnished  timely  if 
filed  by  the  due  date  (including 
extensions)  of  the  income  tax  return  for 
the  taxable  year  during  which  the 
adjustment  is  made.  The  final 
regulations  provide  that  deemed 
contributions  resulting  from  IRS- 
initiated  section  482  adjustments  are  not 
required  to  be  reported  under  section 
6038B.  However,  taxpayers  must  report 
deemed  contributions  resulting  from 
taxpayer-initiated  adjustments.  Such 
information  will  be  furnished  timely  if 
filed  by  the  due  date,  including 
extensions,  for  filing  the  taxpayer's 
income  tax  return  for  the  year  in  which 
the  taxpayer  makes  the  section  482 
adjustinent. 

Additionally,  the  final  regulations 
clarify  that  a  transfer  to  a  foreign 
partnership  made  on  or  after  January  1, 


1998.  but  before  January  1. 1999.  will  be 
considered  timely  reported  either  if  it  is 
reported  on  a  Form  8865  attached  to  the 
taxpayer's  income  tax  return  for  the  first 
taxable  year  beginning  on  or  after 
January  1,  1999,  or  it  is  reported  on  a 
Form  926  attached  to  the  taxpayer's 
income  tax  return  for  the  taxable  year  in 
which  the  transfer  occurred. 

The  final  regulations  also  clarify  that 
transfers  that  were  made  between 
August  5,  1997,  and  January  1, 1998, 
may  be  reported  in  accordance  with  the 
provisions  of  the  final  section  6038B 
regulations  or  in  accordance  with  Notice 
98-17(1998-11  IRB6). 

Special  Analyses 

It  has  been  determined  that  this 
regulation  is  not  a  significant  regulatory 
action  as  defined  in  EO  12866. 
Therefore,  a  regulatory  assessment  is  not 
required.  It  is  hereby  certified  that  the 
collections  of  information  contained  in 
this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification  is  based  upon  the  fact 
that  these  final  regulations  reduce  or 
eliminate  the  reporting  requirements  for 
certain  United  States  persons.  Moreover, 
in  general,  only  a  United  States  person 
that  owns  a  significant  interest  in  a 
foreign  partnership,  or  transfers  a 
substantial  amount  to  a  foreign 
partnership,  will  be  subject  to  these 
regulations.  Thus,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required. 

Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  the  impact  of  the  proposed 
regulations  on  small  business. 

Drafting  information.  The  principal 
authors  of  these  regulations  are  Eliana 
Dolgoff  and  Philip  Tretiak  of  the  Office 
of  Associate  Chief  Counsel 
(International).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 
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Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *  * 

Section  1.6038B-1  also  issued  under  26 
U.S.C.  6038B. 

Section  1.6038B-2  also  issued  under  26 
U.S.C.  6038B.  *   •   • 

Par.  2.  Section  1.6038B-1  is  amended 
as  follows: 

1.  The  section  heading  is  revised. 

2.  Paragraph  (b)(l)(i).  first  sentence,  is 
revised. 

3.  The  text  of  paragraph  (b)(3)  is 
added. 

4.  Paragraph  (c),  first  sentence,  is 
revised 

5.  Paragraph  (g)  is  revised. 

The  additions  and  revisions  read  as 
follows: 

§  1.6038B-1    Reporting  of  certain  transfers 
to  foreign  corporations. 

•        •        *        *        • 

(b)  Time  and  manner  of  reporting — (1) 
In  general — (i)  Reporting  procedure. 
Except  for  stock  or  securities  quaUfying 
under  the  special  reporting  rule  of 
paragraph  (b)(2)  of  this  section,  or  cash, 
which  is  subject  to  special  rules 
contained  in  paragraph  (b)(3)  of  this 
section,  any  U.S.  person  that  makes  a 
transfer  described  in  section 
6038B(a)(l)(A),  367(d)  or  (e)(1),  is 
required  to  report  pursuant  to  section 
6038B  and  the  rules  of  this  section  and 
must  attach  the  required  information  to 
Form  926,  "Return  by  Transferor  of 
Property  to  a  Foreign  Corporation." 


(3)  Special  rule  for  transfers  of  cash. 
A  U.S.  person  that  transfers  cash  to  a 
foreign  corporation  must  report  the 
transfer  if — 

(i)  Immediately  after  the  transfer  such 
person  holds  directly,  indirectly,  or  by 
attribution  (determined  under  the  rules 
of  section  318(a),  as  modified  by  section 
6038(e)(2))  at  least  10  percent  of  the 
total  voting  power  or  the  total  value  of 
the  foreign  corporation;  or 

(ii)  The  amount  of  cash  transferred  by 
such  person  or  any  related  person 
(determined  under  section  267(b)(1) 
through  (3)  and  (10)  through  (12))  to 
such  foreign  corporation  during  the  12- 
month  period  ending  on  the  date  of  the 
transfer  exceeds  $100,000. 


(c)  Information  required  with  respect 
to  transfers  described  in  section 
6038B(a)(l)(A).  A  United  States  person 
that  transfers  property  to  a  foreign 
corporation  in  an  exchange  described  in 
section  6038B(a)(l)(A)  (including  cash 
and  other  unappreciated  property)  must 
provide  the  following  information,  in 
paragraphs  labeled  to  correspond  with 
the  number  or  letter  set  forth  in  this 
paragraph  (c)  and  §  1.6038B-lT(c)(l) 
through  (5).  *  *  * 
*        *        •        •        * 

(g)  Effective  dates.  This  section 
appUes  to  transfers  occurring  on  or  after 
July  20, 1998,  except  that  the  first 
sentence  of  paragraph  (b)(l)(i), 
paragraph  (b)(3),  and  the  first  sentence 
of  paragraph  (c)  apply  to  transfers 
occurring  in  taxable  years  beginning 
after  February  5, 1999.  See  §  1.6038B- 
IT  for  transfers  occurring  prior  to  July 
20, 1998. 

Par.  3.  Section  1.6038B-2  is  added  to 
read  as  follows: 

S 1 .60386-2    Reporting  of  certain  transfers 
to  foreign  partnerships. 

(a)  Reporting  requirements — (1) 
Requirement  to  report  transfers.  A 
United  States  person  that  transfers 
property  to  a  foreign  partnership  in  a 
contribution  described  in  section  721 
(including  section  721(b))  must  report 
that  transfer  on  Form  8865  "Information 
Return  of  U.S.  Persons  With  Respect  to 
Certain  Foreign  Partnerships"  pursuemt 
to  section  6038B  and  the  rules  of  this 
section,  if — 

(i)  Immediately  after  the  transfer,  the 
United  States  person  owns,  directly, 
indirectly,  or  by  attribution,  at  least  a 
10-percent  interest  in  the  partnership,  as 
defined  in  section  6038(e)(3)(C)  and  the 
regulations  thereunder;  or 

(ii)  The  value  of  the  property 
transferred,  when  added  to  the  value  of 
any  other  property  transferred  in  a 
section  721  contribution  by  such  person 
(or  any  related  person)  to  such 
partnership  during  the  12-month  period 
ending  on  the  date  of  the  transfer, 
exceeds  $100,000. 

(2)  Indirect  transfer  through  a 
domestic  partnership — For  purposes  of 
this  section,  if  a  domestic  partnership 
transfers  property  to  a  foreign 
partnership  in  a  section  721  transaction, 
the  domestic  partnership's  partners 
shall  be  considered  to  have  transferred 
a  proportionate  share  of  the  property  to 
the  foreign  partnership.  However,  if  the 
domestic  partnership  properly  reports 
all  of  the  information  required  under 
this  section  with  respect  to  the 
contribution,  no  partner  of  the  transferor 
partnership,  whether  direct  or  indirect 
(through  tiers  of  partnerships),  is  also 
required  to  report  under  this  section. 


For  illustrations  of  this  rule,  see 
Examples  4  and  5  of  paragraph  (a)(7)  of 
this  section. 

(3)  Indirect  transfer  through  a  foreign 
partnership.  [Reserved] 

(4)  Requirement  to  report 
dispositions — (i)  In  general.  If  a  United 
States  person  was  required  to  report  a 
transfer  to  a  foreign  partnership  of 
appreciated  property  under  paragraph 
(a)(1)  or  (2)  of  this  section,  and  the 
foreign  partnership  disposes  of  the 
property  while  such  United  States 
person  remains  a  direct  or  indirect 
partner,  that  United  States  person  must 
report  the  disposition  by  filing  Form 
8865.  The  form  must  be  attached  to,  and 
filed  by  the  due  date  (including 
extensions)  of,  the  United  States 
person's  income  tax  return  for  the  year 
in  which  the  disposition  occurred. 

(ii)  Disposition  of  contributed 
property  in  nonrecognition  transaction. 
If  a  foreign  partnership  disposes  of 
contributed  appreciated  property  in  a 
nonrecognition  transaction  and 
substituted  basis  property  is  received  in 
exchange,  and  the  substituted  basis 
property  has  built-in  gain  under  §  1.704- 
3(a)(8),  the  original  transferor  is  not 
required  to  report  the  disposition. 
However,  the  transferor  must  report  the 
disposition  of  the  substituted  basis 
property  in  the  same  manner  as 
provided  for  the  contributed  property. 

(5)  Time  for  filing  Form  8865— {i) 
General  rule.  The  Form  8865  on  which 
a  transfer  is  reported  must  be  attached 
to  the  transferor's  timely  filed 
(including  extensions)  income  tax 
return  (including  a  partnership  return  of 
income)  for  the  tax  year  that  includes 
the  date  of  the  transfer. 

(ii)  Time  for  filing  when  transferor 
also  required  to  report  information 
about  the  partnership  under  section 
6038.  If  the  United  States  person 
required  to  file  under  this  section  is  also 
required  to  file  a  Form  8865  under 
section  6038  for  the  period  in  which  the 
transfer  occurs,  then  the  United  States 
person  must  report  under  this  section 
on  the  Form  8865  for  the  foreign 
partnership's  annual  accounting  period 
in  which  the  transfer  occurred  (not  its 
own  taxable  year)  and  file  with  its 
income  tax  return  for  that  year  as 
provided  in  Section  6038  and  the 
regulations  thereunder. 

(6)  Returns  to  be  made — (i)  Separate 
returns  for  each  partnership.  If  a  United 
States  person  transfers  property 
reportable  imder  this  section  to  more 
than  one  foreign  partnership  in  a  taxable 
year,  the  United  States  person  must 
submit  a  separate  Form  8865  for  each 
partnership. 

(ii)  Duplicate  form  to  befihd.  If 
required  by  the  instructions 
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accompanying  Form  8865,  a  duplicate 
Form  8865  (including  attachments  and 
schedules)  mu$t  also  be  filed  by  the  due 
date  for  submitting  the  original  Form 
8865  under  paragraph  (a)(5)(i)  or  (ii)  of 
this  section,  aa  applicable. 

(7)  Examplek.  Tne  appUcation  of  this 
paragraph  (a)  may  be  illustrated  by  the 
following  exarnples: 

Example  1.  Oa  November  1,  2001,  US,  a 
United  States  p«8on  that  uses  the  calendar 
year  as  its  taxable  year,  contributes  S200.000 
to  FP.  a  foreign  Partnership,  in  a  transaction 
subject  to  section  721.  After  the  contribution, 
US  owns  a  5%  interest  in  FP.  US  must  report 
the  contributionlby  filing  Form  8865  for  its 
taxable  year  ending  December  31,  2001.  On 
March  1,  2002,  wS  makes  a  $40,000  section 
721  contribution  to  FP,  after  which  US  owns 
a  6%  interest  inJFP.  US  must  report  the 
$40,000  contribution  by  filing  Form  8865  for 
its  taxable  year  ^nding  December  31,  2002, 
because  the  contribution,  when  added  to  the 
value  of  the  othir  property  contributed  by  US 
to  FP  during  thei  12-month  period  ending  on 
the  date  of  die  tijansfer,  exceeds  $100,000. 

Example  2.  F.la  nonresident  alien,  is  the 
brother  of  US.  a  United  States  person.  Fowns 
a  15%  interest  in  FP.  a  foreign  partnership. 
US  contributes  $99,000  to  FP.  in  exchange  for 
a  1-percent  partnership  interest.  Under 
sections  6038(e)i3)(C)  and  267(c)(2),  US  is 
considered  to  own  at  least  a  10-percent 
interest  in  FP  and,  therefore,  l/Smust  report 
the  $99,000  contribution  under  this  section. 

Example  3.  U$.  a  United  States  person, 
owns  40  percent  of  FC,  a  foreign  corporation. 
FC  owns  a  20-p^rcent  interest  in  FP,  a  foreign 
partnership.  Uniler  section  267(c)(1),  US  is 
considered  to  own  8  percent  of  FP  due  to  its 
ownership  of  FC.  US  contributes  $50,000  to 
FP  in  exchange  lor  a  5-percent  partnership 
interest.  Immediately  after  the  contribution, 
US  is  considered  to  own  at  least  a  10-percent 
interest  in  FP  and,  therefore,  must  report  the 
$50,000  contribution  under  this  section. 

Example  4.  L^.  a  United  States  person, 
owns  a  60-percant  interest  in  USP.  a 
domestic  partnership.  On  March  1.  2001, 
USP  contributes  $200,000  to  FP.  a  foreign 
partnership,  in  ( ixchange  for  a  5-percent 
partnership  interest.  Under  paragraph  (a)(2) 
of  this  section,  US  is  considered  as  having 
contributed  $123,000  to  FP  ($200,000  x 
60%).  However,  under  paragraph  (a)(2),  if 
USP  properly  reports  the  contribution  to  FP, 
US  is  not  requirsd  to  report  its  $120,000 
contribution.  If  US  directly  contributes 
$5,000  to  FP  on  June  10,  2001,  US  must 
report  the  $5,009  contribution  because  US  is 
considered  to  hi  ive  contributed  more  than 
$100,000  to  FP  n  the  12-month  period 
ending  on  the  d  ite  of  the  $5,000 
contribution. 

Example  5.  US.  a  United  States  person, 
owns  an  80-pen:ent  interest  in  USP.  a 
domestic  partni  rship.  USP  owns  an  80- 
percent  interest  in  USPJ,  a  domestic 
partnership.  On  March  1,  2001,  USPl 
contributes  $20  ),000  to  FP.  a  foreign 
partnership,  in  exchange  for  a  3-p)ercent 
partnership  intc  rest.  Under  paragraph  (a)(2) 
of  this  section.  {ISP  is  considered  to  have 
contributed  $180,000  ($200,000  x  80%)  to 
FP.  US  is  considered  to  have  contributed 


$128,000  to  FP  ($200,000  x  80%  x  80%). 
However,  if  USPl  reports  the  transfer  of  the 
$200,000  to  FP,  neither  US  nor  USP  are 
required  to  report  under  this  section  the 
amounts  they  are  considered  to  have 
contributed.  Additionally,  regardless  of 
whether  USPl  reports  the  $200,000 
contribution,  if  USP  reports  the  $160,000 
contribution  it  is  considered  to  have  made, 
US  does  not  have  to  report  under  this  section 
the  $128,000  conUribution  US  is  considered 
to  have  made. 

(b)  Transfers  by  trusts  relating  to  state 
and  local  government  employee 
retirement  plans.  Trusts  relating  to  state 
and  local  government  employee 
retirement  plans  are  not  required  to 
report  transfers  under  this  section, 
unless  otherwise  specified  in  the 
instructions  to  Form  8865. 

(c)  Information  required  with  respect 
to  transfers  of  property.  With  respect  to 
transfers  required  to  be  reported  under 
paragraph  (a)(l]  or  (2)  of  this  section, 
the  return  must  contain  information  in 
such  form  or  manner  as  Form  8865  (and 
its  accompanying  instructions) 
prescribes  with  respect  to  reportable 
events,  including — 

(1)  The  name,  address,  and  U.S. 
taxpayer  identification  number  of  the 
United  States  person  making  the 
transfer; 

(2)  The  name,  U.S.  taxpayer 
identification  number  (if  any),  and 
address  of  the  transferee  foreign 
partnership,  and  the  type  of  entity  and 
country  under  whose  laws  the 
partnership  was  created  or  organized; 

(3)  A  general  description  of  the 
transfer,  and  of  any  wider  transaction  of 
which  it  forms  a  part,  including  the  date 
of  transfer; 

(4)  The  names  and  addresses  of  the 
other  partners  in  the  foreign 
partnership,  unless  the  transfer  is  solely 
of  cash  and  the  transferor  holds  less 
than  a  10-percent  interest  in  the 
transferee  foreign  partnership 
immediately  after  the  transfer; 

(5)  A  description  of  the  partnership 
interest  received  by  the  United  States 
person,  including  a  change  in 
partnership  interest; 

(6)  A  separate  description  of  each 
item  of  contributed  property  that  is 
appreciated  property  subject  to  the 
allocation  rules  of  section  704(c)(except 
to  the  extent  that  the  property  is 
permitted  to  be  aggregated  in  making 
allocations  under  section  704(c)),  or  is 
intangible  property,  including  its 
estimated  fair  market  value  and  adjusted 
basis. 

(7)  A  description  of  other  contributed 
property,  not  specified  in  paragraph 
(c)(6)  of  this  section,  aggregated  by  the 
following  categories  (with,  in  each  case, 
a  brief  description  of  the  property) — 


(i)  Stock  in  trade  of  the  transferor 
(inventory); 

(ii)  Tangible  property  (other  than 
stock  in  trade)  used  in  a  trade  or 
business  of  the  transferor; 

(iii)  Cash; 

(iv)  Stock,  notes  receivable  and 
payable,  and  other  securities;  and 

(v)  Other  property. 

(d)  Information  required  with  respect 
to  dispositions  of  property.  In  respect  of 
dispositions  required  to  be  reported 
under  paragraph  (a)(4)  of  this  section, 
the  return  must  contain  information  in 
such  form  or  manner  as  Form  8865  (and 
its  accompanying  instructions) 
prescribes  with  respect  to  reportable 
events,  including — 

(1)  The  date  and  manner  of 
disposition; 

(2)  The  gain  and  depreciation 
recapture  amounts,  if  any.  realized  by 
the  partnership;  and 

(3)  Any  such  amounts  allocated  to  the 
United  States  p>erson. 

(e)  Method  of  reporting.  Except  as 
otherwise  provided  on  Form  8865.  or 
the  accompanying  instructions,  all 
amounts  reported  as  required  under  this 
section  must  be  expressed  in  United 
States  currency,  with  a  statement  of  the 
exchange  rates  used.  All  statements 
required  on  or  with  Form  8865  pursuant 
to  this  section  must  be  in  the  English 
language. 

(!)  Reporting  under  this  section  not 
required  of  partnerships  excluded  from 
the  application  of  subchapter  K — (1) 
Election  to  be  wholly  excluded.  The 
reporting  requirements  of  this  section 
will  not  apply  to  any  United  States 
person  in  respect  of  an  eligible 
partnership  as  described  in  §  1.761-2{a), 
if  such  partnership  has  validly  elected 
to  be  excluded  from  all  of  the  provisions 
of  subchapter  K  of  chapter  1  of  the 
Internal  Revenue  Code  in  the  manner 
specified  in  §  1.761-2(b)(2)(i). 

(2)  Deemed  excluded.  The  reporting 
requirements  of  this  section  will  not 
apply  to  any  United  States  person  in 
respect  of  an  eligible  partnership  as 
described  in  §  1.761-2(a),  if  such 
partnership  is  validly  deemed  to  have 
elected  to  be  excluded  from  all  of  the 
provisions  of  subchapter  K  of  chapter  1 
of  the  Internal  Revenue  Code  in 
accordance  with  the  provisions  of 
§1.761-2(b){2)(ii). 

(g)  Deemed  contributions.  Deemed 
contributions  resulting  from  IRS- 
initiated  section  482  adjustments  are  not 
required  to  be  reported  under  section 
6038B.  However,  taxpayers  must  report 
deemed  contributions  resulting  from 
taxpayer-initiated  adjustments.  Such 
information  will  be  furnished  timely  if 
filed  by  the  due  date,  including 
extensions,  for  filing  the  taxpayer's 
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income  tax  return  for  the  year  in  which 
the  adjustment  is  made. 

(h)  Failure  to  comply  with  reporting 
requirements — (1)  Consequences  of 
failure.  If  a  United  States  person  is 
required  to  file  a  return  under  paragraph 
(a)  of  this  section  and  fails  to  comply 
with  the  reporting  requirements  of 
section  6038B  and  this  section,  then 
such  person  is  subject  to  the  following 
penalties: 

(i)  The  United  States  person  is  subject 
to  a  penalty  equal  to  10  percent  of  the 
fair  market  value  of  the  property  at  the 
time  of  the  contribution.  Such  penalty 
with  respect  to  a  particular  transfer  is 
limited  to  $100,000.  unless  the  failure  to 
comply  with  respect  to  such  transfer 
was  due  to  intentional  disregard. 

(ii)  The  United  States  person  must 
recognize  gain  (reduced  by  the  amount 
of  any  gain  recognized,  with  respect  to 
that  property,  by  the  transferor  after  the 
transfer)  as  if  the  contributed  property 
had  been  sold  for  fair  market  value  at 
the  time  of  the  contribution. 
Adjustments  to  the  basis  of  the 
partnership's  assets  and  any  relevant 
partner's  interest  as  a  result  of  gain 
being  recognized  under  this  provision 
will  be  made  as  though  the  gain  was 
recognized  in  the  year  in  which  the 
failure  to  report  was  fmally  determined. 

(2)  Failure  to  comply.  A  failure  to 
comply  with  the  requirements  of  section 
6038B  includes— 

(i)  The  failure  to  report  at  the  proper 
time  and  in  the  proper  manner  any 
information  required  to  be  reported 
under  the  rules  of  this  section;  and 

(ii)  The  provision  of  false  or 
inaccurate  information  in  purported 
compliance  with  the  requirements  of 
this  section. 

(3)  Reasonable  cause  exception. 
Under  section  6038B(c)(2)  and  this 
section,  the  provisions  of  paragraph 
(h)(1)  of  this  section  will  not  apply  if  the 
transferor  shows  that  a  failure  to  comply 
was  due  to  reasonable  cause  and  not 
willful  neglect.  The  transferor  may 
attempt  to  do  so  by  providing  a  wnitten 
statement  to  the  district  director  having 
jurisdiction  of  the  taxpayer's  return  for 
the  year  of  the  transfer,  setting  forth  the 
reasons  for  the  failure  to  comply. 
Whether  a  failure  to  comply  was  due  to 
reasonable  cause  will  be  determined  by 
the  district  director  under  all  the  facts 
and  circumstances. 

(4)  Statute  of  limitations.  For 
exceptions  to  the  limitations  on 
assessment  in  the  event  of  a  failure  to 
provide  information  under  section 
6038B,  see  section  6501(c)(8). 

(i)  Definitions — (1)  Appreciated 
property.  Appreciated  property  is 
property  that  has  a  fair  market  value  in 
excess  of  basis. 


(2)  Domestic  partnership.  A  domestic 
partnership  is  a  peirtnership  described 
in  section  7701(a)(4). 

(3)  Foreign  partnership.  A  foreign 
partnership  is  a  partnership  described 
in  section  7701(a)(5). 

(4)  Related  person.  Persons  are  related 
persons  if  they  bear  a  relationship 
described  in  section  267(b)(1)  through 
(3)  or  (10)  through  (12),  after  application 
of  section  267(c)  (except  for  (c)(3)),  or  in 
section  707(b)(1)(B). 

(5)  Substituted  basis  property. 
Substituted  basis  property  is  property 
described  in  section  7701(a)(42). 

(6)  Taxpayer-initiated  adjustment.  A 
taxpayer-initiated  adjustment  is  a 
section  482  adjustment  that  is  made  by 
the  taxpayer  pursuant  to  §  1.482-l(a)(3). 

(7)  United  States  person.  A  United 
States  person  is  a  person  described  in 
section  7701(a)(30). 

(j)  Effective  dates — (1)  In  general.  This 
section  applies  to  transfers  made  on  or 
after  January  1, 1998.  However,  for  a 
transfer  made  on  or  after  January  1, 
1998,  but  before  January  1, 1999,  the 
filing  requirements  of  this  section  may 
be  satisfied  by — 

(i)  Filing  a  Form  8865  with  the 
taxpayer's  income  tax  return  (including 
a  partnership  return  of  income)  for  the 
first  taxable  year  beginning  on  or  after 
January  1,  1999;  or 

(ii)  Filing  a  Form  926  with  the 
taxpayer's  income  tax  return  (including 
a  partnership  return  of  income)  for  the 
taxable  year  in  which  the  transfer 
occurred. 

(2)  Transfers  made  between  August  5, 
1997  and  January  1,  1998.  A  United 
States  person  that  made  a  transfer  of 
property  between  August  5, 1997,  and 
January  1, 1998,  that  is  required  to  be 
reported  under  section  6038B  may 
satisfy  its  reporting  requirement  by 
reporting  in  accordance  with  the 
provisions  of  this  section  or  in 
accordance  with  the  provisions  of 
Notice  98-17  (1998-11 IRB  6)(see 
§  601.601(d)(2)  of  this  chapter). 


PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  4.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  5.  In  §602.101,  paragraph  (c)  is 
amended  by  adding  an  entry  in 
numerical  order  to  the  table  to  read  as 
follows: 

§602.101    OMB  Control  numtiers. 


CFR  part  or  section  wtiere 
identified  and  descrit>ed 


Current 
OMB  Con- 
trol No. 


1.6038B-1  ...* 1545-1615 


1.6038B-2 


1545-1615 


(c)* 


Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  January  29, 1999. 
Donald  C.  Lubick, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  99-2798  Filed  2-4-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGDOd-99-0021 

Drawbridge  Operation  Regulation; 
Missouri  River 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander,  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  A-S-B 
Railroad  and  Hannibal  Railroad 
Drawbridges  at  Miles  365.6  and  366.1, 
across  the  Missouri  River,  respectively. 
This  deviation  allows  the  bridges  to 
open  upon  receipt  of  48-hour  advance 
notice  from  12:01  a.m.  on  January  17, 
1999,  to  11:59  p.m.  on  February  15, 
1999.  This  action  vdll  facilitate 
maintenance  work  on  the  bridge. 
DATES:  The  deviation  is  effective  from 
12:01  a.m.  on  January  17, 1999  to  11:59 
p.m.  on  February  15, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  K.  Wiebusch,  at  Director,  Western 
Rivers  Operations  (ob).  Eighth  Coast 
Guard  District,  1222  Spruce  Street,  St. 
Louis,  MO  63103-2832,  telephone 
number  (314)  539-3900.  ext.  378. 
SUPPLEMENTARY  INFORMATION:  The  A-S- 
B  Railroad  Drawbridge  is  a  lift  bridge 
that  provides  a  vertical  clearance  of  49.7 
feet  above  zero  on  the  Kansas  City  gauge 
in  the  closed-to-navigation  position.  The 
Hannibal  Railroad  Drawbridge  is  a  wing 
bridge  that  provides  a  vertical  clearance 
of  56.0  feet  above  zero  on  the  Kansas 
City  gauge  in  the  closed-to-navigation 
position.  Navigation  on  the  waterway  is 
a  mixture  of  commercial  tows  and 
recreational  boats.  A  temporary 
deviation  has  been  requested  from  the 


5718 


Federal  Register /Vol.  64,  No.  24 /Friday,  February  5.  1999 /Rules  and  Regulations 


normal  operation  of  the  bridge  in  order 
to  accommodate  maintenance  work.  The 
work  is  essenlfial  for  the  continued  safe 
operation  of  tie  drawbridges.  This 
change  in  drawbridge  operation  has 
been  coordinated  with  waterway  users 
and  no  object!  ons  to  the  deviation  have 
been  made. 

This  deviation  allows  the  A-S-B 
railroad  Draw  )ridge  and  the  Hannibal 
Drawbridge  a(  ross  the  Missouri  River  at 
miles  365.6  ar  d  366.1  respectively,  at 
Kansas  City.  ^  lissouri  to  remain  closed 
to  navigation  rom  12:01  a.m.  on  January 
17,  1999  until  11:59  p.m.  on  February 
15, 1999,  with  openings  provided  upon 
receipt  of  48  h  ours  advance  notice. 

This  deviation  will  be  effective  from 
12:01  a.m.  on  fanuary  17. 1999  until 
11:59  p.m.  on  February  15.  1999.  During 
this  period,  th  b  draw  is  required  to  open 
upon  receipt  cf  24  hours  advance  notice 
when  drawbri  dge  operation  regulations 
are  not  amenc  ed  by  a  deviation. 

Dated:  JanuarM7, 1999. 
PauJ  J.  Pluta, 

Rear  Admiral,  L  .S.  Coast  Guard,  Commander, 
Eighth  Coast  Gu  ard  District. 
(FR  Doc.  99-28: 19  Filed  2-4-99;  8:45  am] 

BILUNG  CODE  4911  MS-M 


FEDERAL  COMMUNICATIONS 
COMMISSIOM 

47  CFR  Part  7|3 

[MM  Docket  Noi  97-245;  RM-92021 

Radio  Broadoasting  Services;  St. 
Marys,  WV 

agency:  Fedetal  Communications 

Commission. 

action:  Final  hile. 


summary:  The 
request  of  Seven 
Company,  Inc , 
St.  Marys,  \Ve|st 
community's 
transmission 
January  5, 19^8 
allotted  to  St 
the  Commission 
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southeast  to 
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Commission,  at  the 
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DATES:  Effective:  March  15.  1999.  The 
window  period  for  filing  applications 
for  Channel  287A  at  St.  Marys,  West 
Virginia,  will  not  be  opened  at  this  time. 
Instead,  the  issue  of  opening  a  filing 
window  for  this  charmel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald.  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-245, 
adopted  January  20, 1999,  and  released 
January  29,  1999.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  'Transcription 
Service,  Inc.,  (202)  857-3800,  1231  20th 
Street.  NW.,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334.  336. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  West  Virginia,  is 
amended  by  adding  Channel  287A  at  St. 
Marys. 

Federal  Communications  Commission. 

John  A.  Karotisos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  99-2731  Filed  2-4-99;  8.45  ami 

BILLING  CODE  871 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-19;  RM-9219} 

Radio  Broadcasting  Services;  Smith 
Mills,  KY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Henry  G.  Lackey,  allots 
Channel  233A  at  Smith  Mills,  Kentucky, 
as  the  community's  first  local  aural 


transmission  service.  See  63  FR  10355, 
March  3, 1998.  Channel  233A  can  be 
allotted  to  Smith  Mills  in  compliance 
with  the  Commission's  minimimi 
distance  separation  requirements  with  a 
site  restriction  of  14.2  kilometers  (8.9 
miles)  west  to  avoid  a  short-spacing  to 
the  licensed  site  of  Station  WTRI-FM, 
Channel  235B,  Mount  Carmel,  Illinois. 
The  coordinates  for  Channel  233A  at 
Smith  Mills  are  37-47-26  North 
Latitude  and  87-55-23  West  Longitude. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:£'^ertiVe;  March  15, 1999.  The 
window  period  for  filing  applications 
for  Channel  233A  at  Smith  Mills, 
Kentucky,  will  not  be  opened  at  this 
time.  Instead,  the  issue  of  opening  a 
filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  98-19, 
adopted  January  20, 1999,  and  released 
January  29,  1999.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  'Transcription 
Service,  Inc.,  (202)  857-3800.  1231  20th 
Street,  NW..  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334,  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Kentucky,  is  amended 
by  adding  Smith  Mills.  Channel  233A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  99-2730  Filed  2-4-99;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  9&-3;  RM-9218] 

Radio  Broadcasting  Services;  Manson, 
WA 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Manson  Broadcasting,  allots 
Channel  234C3  at  Manson,  Washington, 
as  the  community's  first  local  aural 
transmission  service.  See  63  FR  4206, 
January  28,  1998.  Channel  234C3  can  be 
allotted  to  Manson  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  at  city 
reference  coordinates.  The  coordinates 
for  Channel  234C3  at  Manson  are  47- 
53-18  North  Latitude  and  120-09-18 
West  Longitude.  Since  Manson  is 
located  within  320  kilometers  (200 
miles)  of  the  U.S.-Canadian  border, 
concurrence  of  the  Canadian 
government  has  been  obtained.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective:  March  15, 1999.  The 
window  period  for  filing  applications 
for  Channel  234C3  at  Manson, 
Washington,  will  not  be  opened  at  this 
time.  Instead,  the  issue  of  opening  a 
filing  vdndow  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  98-3. 
adopted  January  20, 1999,  and  released 
January  29, 1999.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  1231  20th 
Street,  NW.,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


Authority:  47  U.S.C.  154,  303.  334.  336. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  adding  Manson.  Channel 
234C3. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  99-2729  Filed  2-4-99;  8:45  ami 

BILUNO  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-68;  RM-9252] 

Radio  Broadcasting  Services; 
Brewster,  MA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  allots  Channel 
232A  to  Brewster,  Massachusetts,  in 
response  to  a  petition  filed  by  Brewster 
Broadcast  Company.  See  63  FR  24517, 
May  4,  1998.  The  coordinates  for 
Charmel  232A  at  Brewster  are  41-46-31 
NL  and  70-00-38  WL.  With  this  action, 
this  proceeding  is  terminated.  A  filing 
window  for  Channel  23  2 A  at  Brewster 
will  not  be  opened  at  this  time.  Instead, 
the  issue  of  opening  a  filing  urindow  for 
this  channel  will  be  addresed  by  the 
Commission  in  a  subsequent  order. 
DATES:  f^ecf/ve;  March  15,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  98-58, 
adopted  January  20, 1999,  and  released 
January  29,  1999.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC.  20036, 
(202)  857-3800,  facsimile  (202)  857- 
3805. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Massachusetts,  is 
adding  Brewster,  Channel  23  2 A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  99-2728  Filed  2-4-99;  8:45  am) 
BILUNG  CODE  e712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-174;  RM-«356] 

Radio  Broadcasting  Services;  Spencer 
&  Webster,  MA 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  reallots 
Channel  255A  from  Webster  to  Spencer, 
Massachusetts,  and  modifies  the  license 
for  Station  WXXW  at  Webster  to  specify 
operation  on  Channel  255A  at  Spencer, 
in  response  to  a  petition  filed  by 
Chowder  Broadcast  Group  IXC.  See  63 
FR  53009.  October  2,  1998.  The 
coordinates  for  Channel  255A  at 
Spencer  are  42-11-00  and  72-02-30. 
Canadian  concurrence  has  been 
obtained  for  the  allotment  of  Channel 
255A  at  Spencer,  Massachusetts.  With 
this  action,  this  proceeding  is 
terminated. 

effective  DATE:  March  15,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  98-174, 
adopted  January  20. 1999.  and  released 
January  29,  1999.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services.  Inc..  1231  20th 
Street.  NW..  Washington.  DC.  20036. 
(202)  857-3800.  facsimile  (202)  857-  . 
3805. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
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Branch,  Policy  and  Rules 
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FEDERAL  COMMUNICATIONS 
COMMISSIOr 

47  CFR  Part  t3 

[MM  Docket  U6.  97-104,  RM-9048] 

Radio  Broadcasting  Services; 
Wellington,  TX 


AGENCY 
Commission. 
ACTION:  Final 


Fede  ral  Communications 
rule. 


SUMMARY:  This  document  dismisses  a 
Petition  for  Ruconsideration  filed  by 
Hunt  Broadcasting,  Inc.  directed  to  the 
Report  and  O'der  in  this  proceeding. 
The  Report  and  Order  had  determined 
that  a  countei  proposal  filed  by  Hunt 
Broadcasting  proposing  the 
modification  jf  its  Station  KDCM  license 
to  specify  ope  ration  on  Channel  269C  at 
Azle,  Texas,  \L'as  unacceptable.  Sge  63 
FR  11379,  pu  )lished  March  9. 1995. 
With  this  action  the  proceeding  is 
terminated. 

EFFECTIVE  DATE:  February  5,  1999. 
FOR  FURTHER  jNFORMATION  CONTACT: 
Robert  Haynet  Mass  Media  Bureau  (202) 
418-2177. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  tt  e  Commission's 
Memoranduni  Opinion  and  Order  in 
MM  Docket  Ho.  97-104,  adopted 
December  2,    998,  and  released  January 
8, 1999.  The  uU  text  of  this  decision  is 
available  for  nspection  and  copying 
during  norma  1  business  hours  in  the 


FCC  Dockets  Branch  (Room  230).  1919 
M  Street,  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  (202)  857-3805, 
1231  M  Street,  NW,  Washington,  D.C. 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Charles  W.  Logan, 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 
[FR  Doc.  99-2760  Filed  2-4-99;  8:45  am) 

BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[DocKet  No.  981222313-8320-02;  I.D. 
0201 99A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Groundfish  by 
Vessels  Using  Non-pelagic  Trawl  Gear 
In  the  Red  King  Crab  Savings  Subarea 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Modification  of  a  closure. 

SUMMARY:  NMFS  is  opening  directed 
fishing  for  groundfish  with  non-pelagic 
trawl  gear  in  the  red  king  crab  savings 
subarea  (RKCSS)  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
utilize  the  amount  of  the  interim  1999 
red  king  crab  bycatch  limit  specified  for 
the  RKCSS. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  February  1, 1999,  until 
superseded  by  the  Final  1999  Harvest 
Specification  for  Groundfish,  which  will 
be  published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 


(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  CFR  part  679. 

The  amount  of  the  interim  1999  red 
king  crab  bycatch  limit  specified  for  the 
RKCSS  was  established  as  10,000 
animals  by  the  Interim  1999  Harvest 
Specifications  of  Groundfish  (64  FR  50. 
January  4. 1999).  The  directed  fishery 
for  groundfish  with  non-pelagic  trawl 
gear  was  closed  effective  1200  hrs,  A.l.t. 
January  25, 1999  in  accordance  with 
§679.21(e)(7)(ii)(B)(64  FR  4602.  January 
29. 1999)  because  it  was  expected  that 
the  interim  1999  red  king  crab  bycatch 
limit  specified  for  the  RKCSS  would  be 
caught. 

NMFS  has  determined  that  as  of 
January  25, 1999.  3,000  red  king  crab 
remain  in  the  interim  1999  red  king  crab 
bycatch  limit  specified  for  the  RKCSS. 
Therefore.  NMFS  is  terminating  the 
previous  closure  and  is  opening 
directed  fishing  for  groundfish  with 
non-pelagic  trawl  gear  in  the  RKCSS. 

Classification 

All  other  closures  remain  in  full  force 
and  effect.  This  action  responds  to  the 
best  available  information  recently 
obtained  from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
allow  full  utilization  of  the  amount  of 
the  interim  1999  red  king  crab  bycatch 
limit  specified  for  the  RKCSS 
remaining.  Providing  prior  notice  and 
opportunity  for  public  comment  for  this 
action  is  impracticable  and  contrary  to 
the  public  interest.  NMFS  finds  for  good 
cause  that  the  implementation  of  this 
action  cannot  be  delayed  for  30  days. 
Accordingly,  under  5  U.S.C.  553(d).  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  §  679.21 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  etseq. 
Dated:  February  1. 1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  99-2691  Filed  2-1-99;  3:43  pml 
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NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart35 

Medical  Use  of  Byproduct  Material; 
Workshop 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  workshop. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  continuing  the 
process  of  developing  a  proposed 
revision  of  its  regulations  governing  the 
medical  use  of  byproduct  material  in  10 
CFR  part  35,  "Medical  Use  of  Byproduct 
Material."  Throughout  the  development 
of  the  proposed  rule  the  Commission 
soUcited  input  from  the  various 
interests  that  may  be  affected  by  these 
proposed  revisions.  The  proposed  rule 
was  published  in  the  Federal  Register 
on  August  13, 1998  (63  FR  43516),  for 
a  90-day  comment  period,  which  was 
later  reopened  to  December  16, 1998. 
During  the  public  comment  period, 
several  pubhc  meetings  were  held  to 
discuss  major  issues,  such  as  training 
and  experience  requirements,  that  are 
being  addressed  during  the  rulemaking. 
The  Commission  is  now  soliciting 
specific  information  on  the 
implementation  issues  associated  with 
the  proposed  revisions  to  the  training 
and  experience  requirements.  To  that 
end,  a  public  workshop  is  being 
convened  to  obtain  comments  and 
recommendations  on  implementation 
issues  from  affected  parties.  Francis  X. 
Cameron,  Special  Counsel  for  Public 
Liaison,  in  the  Commission's  Office  of 
the  General  Counsel,  will  be  the 
convener  and  facilitator  for  the 
workshops. 

DATES:  The  workshop  will  be  held  on 
February  17, 1999,  from  9  a.m.  to  4:30 
p.m.  and  on  February  18, 1999,  from  9 
a.m.  to  12  noon. 

ADDRESSES:  This  workshop  will  be  held 
at  the  NRC  Headquarters  Office,  11555 
Rockville  Pike,  Rockville,  Maryland 

Members  of  the  public  who  are  unable 
to  attend  the  workshop  can  send 


comments  to  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff. 
FOR  FURTHER  INFORMATION  CONTACT: 
Francis  X.  Cameron,  Special  Counsel  for 
Public  Liaison,  Office  of  the  General 
Counsel,  U.  S.  Nuclear  Regulatory 
Commission,  Washington  DC  20555, 
Telephone:  301-415-1642,  e-mail 
fxc€hirc.gov. 

SUPPLEMENTARY  INFORMATION:  After  a 
comprehensive  review  of  its  medical 
use  program,  the  Commission  directed 
the  staff  to  revise  10  CFR  part  35. 
associated  guidance  documents,  and,  if 
necessary,  the  Commission's  1979 
Medical  PoUcy  Statement  (Staff 
Requirements  Memorandum  (SRM) — 
COMSECY-96-057,  "Materials/Medical 
Oversight"  (DSl-7),  dated  March  20, 
1997).  The  Commission  specifically 
directed  the  restructuring  of  Part  35  into 
a  risk-informed,  more  performance- 
based  regulation  by  June  1999.  The 
revision  is  intended  to: 

(1)  Focus  the  regulations  on  those 
medical  procedures  that  pose  the 
highest  risk,  from  a  radiation  safety 
aspect,  with  a  subsequent  decrease  in 
the  oversight  of  low-risk  activities; 

(2)  Focus  on  those  requirements  that 
are  essential  for  patient  safety; 

(3)  Initiate  improvements  in  NRC's 
medical  program,  by  implementing 
recommendations  from  internal  staff 
audits,  other  rulemaking  activities,  and 
results  of  analyses  in  medical  issues 
papers; 

(4)  Incorporate  regulatory 
requirements  for  new  treatment 
modalities;  and 

(5)  Reference,  as  appropriate, 
available  industry  guidance  and 
standards. 

The  program  for  revising  part  35, 
associated  guidance  documents,  and  the 
Medical  Policy  Statement  has  provided 
more  opportunity  for  input  from 
potentially  affected  parties  (the  medical 
community  and  the  public)  than  is 
provided  by  the  typical  notice  and 
comment  rulemaking  process.  Based  on 
the  worthwhile  public  input  received 
earlier  in  the  rulemaking  process,  the 
Commission  is  now  soliciting  additional 
comments  on  implementation  issues 
associated  with  the  proposed  revisions 
to  the  training  and  experience 
requirements.  The  proposed  training 
and  experience  requirements  appear  in 
subparts  B,  D-F,  and  H,  and  Appendix 


A  of  the  proposed  rulemaking  (63  FR 
43516;  August  13,  1998).  The 
Commission  is  specifically  interested  in 
information  on  the  process  and  criteria 
for  approving  boards  and  examining 
organizations  or  entities.  Such 
information  includes  how  the  boards 
would  implement  the  training  and 
experience  requirements;  how  the 
boards  would  implement  the 
requirements  in  Appendix  A  for 
examining  organizations  and  entities; 
and  what  are  the  resource  implications 
of  these  proposed  actions?  Accordingly, 
the  Commission  is  convening  a  public 
workshop  where  representatives  of  the 
interests  that  may  be  affected  by  the 
proposed  changes  in  the  training  and 
experience  requirements  will  have  an 
opportunity  to  discuss  implementation 
of  these  requirements.  Although  the 
meeting  is  intended  to  foster  a  clearer 
understanding  of  the  positions  and 
concerns  of  the  affected  interests,  as 
well  as  to  identify  areas  of  agreement  or 
disagreement,  it  is  not  the  intent  of  the 
meeting  to  develop  a  consensus 
agreement  of  the  participants  on  the 
rulemaking  issues. 

To  have  a  manageable  discussion,  the 
number  of  participants  at  the  workshop 
will  be  limited.  The  Commission, 
through  the  facifitator  for  the  meeting, 
will  attempt  to  ensure  participation  by 
the  broad  spectnun  of  interests  that  may 
be  affected  by  the  rulemaking.  Other 
members  of  the  public  are  welcome  to 
attend,  and  the  public  will  have  the 
opportunity  to  comment  on  the  issues 
and  the  meeting  discussions  at  periodic 
intervals  during  the  workshop. 
Questions  about  participation  may  be 
directed  to  the  facilitator,  Francis  X. 
Cameron.  The  agenda  for  the  workshop 
will  focus  on: 

(1)  The  impact,  on  the  medical 
community,  of  the  proposed  revisions  to 
the  training  and  experience  criteria;  and 

(2)  The  process  and  criteria  used  by 
NRC  to  approve  certifying  boards  and 
examining  organizations. 

Dated  at  Rockville,  Maryland  this  28th  day 
of  January,  1999. 

For  the  Nuclear  Regulatory  Commission. 
Donald  A.  Cool, 

Director,  Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
(FR  Doc.  99-2749  Filed  2-4-99;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION. 

17  CFR  Parts  175  and  279 

[Release  No.  IAil787;  File  No.  S7-2-99] 
RIN3235-AH60 

Transition  RuliB  for  Ohio  Investment 
Advisers 


agency: 

Commission. 

ACTION 


summary:  The 


Securities  and  Exchange 
Propo^d  rule. 


Securities  and  Exchange 


Commission  ('Commission")  is 
publishing  for  comment  a  proposed  rule 
under  the  Investment  Advisers  Act  of 
1940  to  assist  investment  advisers  that 
will  be  subject  to  a  new  Ohio 
investment  ad'  riser  statute.  The 
proposed  rule  would  provide  a 
transition  process  for  these  investment 
advisers  to  ch^ge  from  Commission  to 
state  registration. 

DATES:  Comments  must  be  received  on 
or  before  March  8,  1999. 
ADDRESSES:  Comments  should  be 
submitted  in  t|iplicate  to  Jonathan  G. 
Katz,  Secretar]^,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Stop  6-9,  Washington,  D.C.  20549. 
Comments  a\si>  may  be  submitted 
electronically  6t  the  following  E-mail 
address:  rule-Oomments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
S7-2-99;  this  pe  number  should  be 
included  on  the  subject  line  if  E-mail  is 
used.  Commei^t  letters  will  be  available 
for  public  insfiection  and  copying  in  the 
Commission 'siPublic  Reference  Room, 
450  Fifth  Street,  N.W.  Washington,  D.C. 
20549.  Electronically  submitted 
comment  letters  also  will  be  posted  on 
the  Commission's  Internet  web  site 
(http://www  sec.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  O.  Himktreet,  Attorney,  or  Arthur 
B.  Laby,  Specikl  Counsel,  at  (202)  942- 
0716.  Task  Fofce  on  Investment  Adviser 
Regulation,  Division  of  Investment 
Management,  Securities  and  Exchange 
Commission,  |50  Fifth  Street,  N.W., 
Mail  Stop  5-6i  Washington,  D.C.  20549. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  if  publishing  for  comment 
proposed  rule:203A-6  [17  CFR 
275.203A-6]  and  a  proposed 
amendment  tc  Schedule  I  of  Form  ADV 
[17  CFR  279.1  ,  both  under  the 
Investment  A(  visers  Act  of  1940  [15 


U.S.C.  80b]  (" 


\dvisers  Act"  or  "Act"). 


I.  Backgroun( 

Under  the 
by  the  Investiient 


4dvisers  Act,  as  amended 
Advisers  Supervision 


Coordination  Act  ("Coordination  Act"),' 
the  Commission  has  regulatory 
responsibility  for  investment  advisers 
that  have  at  least  $25  milUon  of  assets 
under  management  or  advise  a 
registered  investment  company.^  The 
Commission  also  has  regulatory 
responsibility  for  advisers  that  have  less 
than  $25  million  of  assets  under 
management  and  have  their  principal 
place  of  business  in  a  state  that  has  not 
enacted  an  investment  adviser  statute.^ 
At  the  time  the  Coordination  Act  was 
adopted,  Ohio  was  one  of  four  states 
that  did  not  have  an  investment  adviser 
statute.*  Recently,  Ohio  enacted 
investment  adviser  legislation  that  will 
become  effective  by  March  31,  1999.^ 

The  Commissioner  of  the  Ohio 
Division  of  Securities  has  requested  that 
we  create  a  transition  process  to  assist 
in  the  implementation  of  the  Ohio  law.^ 
The  transition  process  would  primarily 
affect  investment  advisers  that  have 
their  principal  place  of  business  in  Ohio 
and  are  eligible  for  Commission 
registration  only  because  of  the  location 
of  their  principal  office  and  place  of 
business  ("smaller  Ohio  advisers"). 
Absent  a  transition  rule,  the  preemptive 
provisions  of  the  Coordination  Act 
would  prevent  the  Ohio  Division  of 
Securities  (and  other  state  securities 
authorities)  from  requiring  the 
registration  of  smaller  Ohio  advisers 
until  the  advisers  withdrew  from 
Commission  registration  or  we  canceled 
their  registrations.^  To  assist  the  Ohio 
Division  of  Secxirities  and  to  facilitate 
the  transition  of  regulatory 
responsibilities  for  smaller  Ohio 
advisers,  we  are  proposing  for  public 
comment  new  rule  203A-6. 


>  Title  in  of  the  National  Securities  Markets 
Improvement  Act  of  1996,  Pub.  L.  No.  104-290. 110 
Stat.  3416  (1996)  (codifled  in  scattered  sections  of 
the  United  States  Code). 

>  See  Rules  Implementing  Amendments  to  the 
Investment  Advisers  Act  of  1940,  Investment 
Advisers  Act  Release  No.  1633  (May  15.  1997)  (62 
FR  28112  (May  22. 1997)]  at  II.E.l  ("Implementing 
Release"). 

*  Colorado,  Iowa  and  Wyoming  also  did  not  have 
investment  adviser  statutes  at  the  time  Congress 
enacted  the  Coordination  Act  The  Conmiission 
recently  amended  Schedule  I  to  Form  ADV 
necessitated  by  the  enactment  of  investment  adviser 
statutes  in  both  Colorado  and  Iowa.  Technical 
Changes  to  Schedule  I  to  Form  ADV,  Investment 
Advisers  Act  Release  No.  1733A  (Jan.  7,  1999). 

'  H.B.  695,  122d  Gen.  Ass..  Reg.  Sess.  (Ohio  1997- 
1998). 

*  See  Letter  from  Thomas  E.  Geyer. 
Commissioner,  Ohio  Division  of  Securities,  dated 
September  25,  1998  (available  in  File  No.  S7-2-99). 

'  Section  203A(b)  of  the  Act  |15  U.S.C.  80b-3a(b)l 
preempts  state  laws  that  would  require  the 
registration,  qualification  and  licensing  of 
investment  advisers  registered  with  the 
Commission.  See  Implementing  Release,  supra  note 
3atU.H.l. 


\ 


II.  Discussion 

Under  the  proposed  rule,  new  Ohio 
advisers  (i.e.,  those  advisers  that  are  not 
currently  registered  with  the 
Commission)  that  would  not  be  eligible 
for  Commission  registration  would 
register  with  the  Ohio  Division  of 
Securities  on  or  after  the  effective  date 
of  Ohio's  implementing  rules.*  Smaller 
Ohio  advisers  that  are  currently 
registered  with  the  Commission  would 
switch  over  to  registration  with  the  Ohio 
Division  of  Securities  during  a  one  year 
transition  period.^  These  advisers  could 
withdraw  their  Commission  registration 
at  the  time  they  register  with  the  Ohio 
Division  of  Securities,  or  by  the  end  of 
the  transition  period.'" 

With  the  enactment  of  the  Ohio  law, 
smaller  Ohio  advisers  may  no  longer 
rely  on  the  location  of  their  principal 
office  and  place  of  business  as  a  basis 
for  Commission  registration.  The 
Commission  therefore  is  proposing  to 
amend  Schedule  I  by  deleting  the 
references  to  Ohio  from  both  Schedule 
I  and  the  Instructions  to  Schedule  I.  As 
a  result  of  the  proposed  amendments  to 
Schedule  I,  advisers  would  no  longer  be 
able  to  claim  eligibility  for  Commission 
registration  based  on  the  location  of 
their  principal  office  and  place  of 
business  in  Ohio  and  must  withdraw 
&om  Commission  registration,  imless 
otherwise  eligible.''  The  amendments 
to  Schedule  I  would  become  effective  on 
December  31, 1999. 

m.  General  Request  for  Comment 

Any  interested  persons  wishing  to 
submit  written  comments  on  the 
proposed  rule  and  form  changes  that  are 
the  subject  of  this  release,  to  suggest 
additional  changes  or  submit  comments 
on  other  matters  that  might  have  an 
effect  on  the  proposals  described  above, 
are  requested  to  do  so.  Commenters 


*The  Ohio  Division  of  Securities  estimates  that 
its  implementing  rules  would  be  effective  by  March 
31.  1999. 

*In  addition,  advisers  ineligible  for  Commission 
registration  may  be  required  to  register  with  other 
state  securities  authorities.  See  Section  222(d)  of  the 
Advisers  Act  |15  U.S.C.  S0b-22(d)]  (the  national  de 
minimis  standard).  The  timing  of  an  investment 
adviser's  state  registration  obligations  would  be 
governed  by  state  law. 

"Proposed  rule  203A-€(b).  We  recognize  that 
Ohio  investment  advisers  may  be  registered  with, 
and  regulated  by,  both  the  Ohio  Division  of 
Securities  and  the  Commission  until  the  advisers 
withdraw  from  Commission  registration.  During 
this  time.  Ohio  investment  advisers  may  be  subject 
to  both  federal  and  state  regulatory  requirements. 
Ohio  investment  advisers  no  longer  eligible  for 
Commission  registration  may  withdraw  from 
Commission  registration  at  any  time  and  thus  avoid 
dual  regulation. 

"The  Commission  is  proposing  to  require 
smaller  Ohio  advisers  to  withdraw  from 
Commission  registration  by  March  30,  2000. 
Proposed  rule  203A-6(b]. 
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suggesting  alternative  approaches  are 
encouraged  to  submit  proposed  rule 
text. 

For  purposes  of  making 
determinations  required  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  discussed  below, 
the  Commission  also  is  requesting 
information  regarding  the  potential 
impact  of  the  proposed  rule  and 
Schedule  I  amendment  on  the  economy 
on  an  annual  basis.  Commenters  should 
provide  empirical  data  to  support  their 
views. 

IV.  Cost-Benefit  Analysis 

The  proposed  rule  and  form 
amendment  are  designed  to  facilitate  the 
transition  of  certain  advisers  from 
Commission  to  state  registration.  This 
transition  would  further  implement 
congressional  intent  to  reallocate 
regulatory  responsibilities  for 
investment  advisers  between  the 
Commission  and  state  securities 
authorities. 

Proposed  rule  203A-6  would  not  have 
a  significant  effect  on  the  regulatory 
burden  borne  by  investment  advisers. 
The  Coordination  Act  imposes  certain 
costs  on  advisers  as  a  consequence  of  no 
longer  being  registered  with  the 
Commission,  and,  at  the  same  time, 
confers  benefits  on  these  advisers,  such 
as  no  longer  requiring  them  to  file 
amendments  to  Form  ADV  with  the 
Commission.  The  proposed  rule  does 
not  alter  these  burdens  and  benefits,  but 
merely  estabUshes  a  time  by  which 
advisers  are  required  to  switch 
registrations  from  the  Commission  to 
the  Ohio  Division  of  Securities.*^ 
Advisers  may  withdraw  from 
Commission  registration  at  any  time  and 
avoid  any  potential  burdens  associated 
with  the  proposed  rule. 

Comment  is  requested  on  any  costs 
that  may  be  imposed  by  the  proposed 
rule  and  form  amendment.  Commenters 
should  submit  data  indicating  the  cost 
of  filing  Schedule  I  to  Form  ADV  and 
Form  ADV-W.  Commenters  also  should 
submit  data  on  the  expected  effects  of 
the  proposed  rule  and  form  amendment 
on  the  customers  of  investment  advisers 
(such  as  the  amount  of  fees  paid). 

Comment  is  requested  on  this  cost- 
benefit  analysis.  Commenters  are 
requested  to  provide  views  and 
empirical  data  relating  to  any  costs  and 
benefits  associated  with  the  proposed 
rule  and  form  amendment. 


*' Under  current  rules,  advisers  that  are  no  longer 
eligible  for  Conunission  registration  under  section 
203A(8)  of  the  Act  IIS  U.S.C.  80b-3a(a)l  must 
withdraw  from  registration  within  90  days  after  the 
date  the  adviser  is  required  by  rule  204-l(a)  (17 
CFR  275.204-l(a)|.  See  17  CFR  279.1  (Schedule  I, 
instruction  6). 


V.  Paperwork  Reduction  Act 

The  proposed  amendments  to 
Schedule  I  to  Form  ADV  contains  a 
"collection  of  information"  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  [44  U.S.C.  35      to  3520), 
and  the  Commission  has  submitted 
them  to  the  Office  of  Management  and 
Budget  in  accordance  with  44  U.S.C. 
3507(d)  and  5  CFR  1320.11.  The  title  for 
the  collection  of  information  is 
"Schedule  I  to  Form  ADV,"  under  the 
Advisers  Act.  Schedule  I  to  Form  ADV 
contains  a  currently  approved  collection 
of  information  under  OMB  control 
number  3235-0490.  An  agency  may  not 
sponsor,  conduct,  or  require  response  to 
an  information  collection  unless  a 
currently  valid  OMB  control  number  is 
displayed. 

Each  investment  adviser  must  declare 
on  Schedule  I  to  Form  ADV  whether  it 
is  eligible  for  Commission  registration. 
The  rules  imposing  this  collection  of 
information  are  found  at  1 7  CFR 
275.203-1  and  17  CFR  279.1.  Rule  204- 
1  [17  CFR  275.204-1]  requires  an 
investment  adviser  registered  with  the 
Commission  to  file  an  amended 
Schedule  I  to  Form  ADV  annually 
within  90  days  after  the  end  of  the 
investment  adviser's  fiscal  year.  The 
Commission  is  proposing  amendments 
to  Schedule  I  only,  and  not  to  Form 
ADV.  The  burdens  associated  with  this 
filing  are  the  same  as  the  burdens  Form 
ADV-W  imposes  on  all  advisers 
withdravnng  from  registration.  The 
proposed  withdrawal  procedures 
impose  no  additional  paperwork 
burdens  on  advisers.  The  rule  would 
create  a  March  30,  2000  deadline  by 
which  smaller  Ohio  advisers  must 
withdraw  from  Commission  registration. 
Additionally,  smaller  Ohio  advisers  may 
withdraw  from  Commission  registration 
at  any  time  prior  to  March  30,  2000  and 
not  be  subject  to  the  proposed  rule. 

Approximately  899  investment 
advisers  v\ith  their  principal  office  in 
Ohio  that  are  registered  with  the 
Commission  would  respond  annually  to 
the  information  requirements  of 
Schedule  I.  In  addition,  an  estimated 
760  new  advisers  will  file  Schedule  I  to 
Form  ADV  annually,  approximately  83 
of  which  are  estimated  to  have  their 
principal  office  in  Ohio.  Of  these  83 
advisers,  an  estimated  72  will  file 
Schedule  I  to  Form  ADV  an  average  of 
once  a  year,  and  the  remaining  1 1  that 
rely  on  the  exemption  provided  by  rule 
203A-2(d)  [17  CFR  275.203A-d]  will 
file  Schedule  I  to  Form  ADV  an  average 
of  twice  each  year.  The  Commission 
would  receive  an  estimated  993  total 
responses  from  investment  advisers 
with  their  principal  office  in  Ohio. 


The  proposed  form  amendment  will 
not  materially  alter  the  number  of 
burden  hours  for  investment  advisers 
with  their  principal  office  in  Ohio.  An 
estimated  889  advisers  with  their 
principal  office  in  Ohio  (90.5%  of 
respondents,  excluding  the  estimated 
ten  advisers  nationwide  expected  to  rely 
on  the  multi-state  exemption)  either  do 
not  need  to  calculate  assets  under 
management  to  complete  Schedule  I  or 
calculate  assets  under  management  as 
part  of  their  normal  business  operations. 
The  burden  for  these  advisers  would  be 
0.75  of  an  hour  (unchanged  from 
previous  estimate).  For  the  estimated  93 
investment  advisers  with  their  principal 
office  in  Ohio  that  must  calculate  assets 
under  management  to  complete 
Schedule  I  (9.5%  of  respondents, 
excluding  the  estimated  ten  advisers 
nationwide  expected  to  rely  on  the 
multi-state  exemption  provided  by  rule 
203A-2{e)  [17  CFR  275.203A-2(e)]), 
compliance  with  the  requirement  to  file 
an  amended  Schedule  I  would  impose 
a  total  annual  burden  for  each 
investment  adviser  of  approximately 
two  hours  (imchanged  from  previous 
estimate).  Schedule  I  to  Form  ADV 
therefore  is  estimated  to  impose  852.75 
total  burden  hours  on  advisers  with 
their  principal  office  in  Ohio.  This 
estimate  would  likely  remain  constant 
absent  the  proposed  rule  and  form 
amendment. 

The  collection  of  information  required 
by  Schedule  I  is  mandatory,  and 
responses  are  not  kept  confidential. 

Pursuant  to  44  U.S.C.  3506(c)(2)(B), 
the  Commission  solicits  comments  to  (i) 
evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (ii)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (iii)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (iv)  minimize  the 
burden  of  the  collections  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Persons  desiring  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Washington.  D.C.  20503,  and 
also  should  send  a  copy  of  their 
comments  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  5th  Street.  N.W..  Stop 
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6-9.  Washingtbn,  D.C.  20549  with 
reference  to  File  No.  S7-2-99.  OMB  is 
required  to  make  a  decision  concerning 
the  collections  of  information  between 
30  and  60  days  after  publication.  A 
comment  to  OMB  is  best  assured  of 
having  its  full  -effect  if  OMB  receives  it 
within  30  dayi  of  publication. 

VI.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  FlexibiUty  Analysis 
("IRFA")  in  accordance  with  5  U.S.C. 
603  regarding  proposed  rule  203A-6 
and  amendment  to  Schedule  I  to  Form 
ADV.  The  foUfiwing  summarizes  the 
IRFA. 

The  IRFA  s<  ts  forth  the  statutory 
authority  for  t  le  proposed  rule  and 
amendment  tq  Schedule  I.  The  IRFA 
also  discusses!  the  effect  of  the  proposed 
rule  and  form  {amendment  on  small 
entities.  For  the  purposes  of  the 
Advisers  Act  ^nd  the  Regulatory 
Flexibility  Act,  an  investment  adviser, 
under  Ck)mmi:  ision  rules,  generally  is  a 
small  entity  if  (i)  it  has  assets  under 
management  of  $25  million  or  less 
reported  on  it$  most  recent  Schedule  I 
to  Form  ADV  [17  CFR  279.1);  (ii)  it  does 
not  have  totaljassets  of  $5  million  or 
more  on  the  Ust  day  of  the  most  recent 
fiscal  year;  and  (iii)  it  is  not  in  a  control 
relationship  With  another  investment 
adviser  that  i$  not  a  small  entity. ^^ 

The  Commission  estimates  that 
approximatel|  1 ,000  Commission- 
registered  advisers  are  small  entities. 
Approximateliy  540  of  these  small 
entities  have  tibeir  principal  office  in 
Ohio.  As  explained  in  the  IRFA,  the 
majority  of  th^se  advisers  are  smaller 
Ohio  advisersi  that  will  be  required  by 
the  Coordination  Act  to  withdraw  from 
Conunission  oegistration  and  register 
with  the  various  state  securities 
authorities.  Absent  Commission 
rulemaking,  t^ie  Coordination  Act  will 
require  smaller  Ohio  advisers  to 
withdraw  fro»i  Commission  registration 
after  the  Ohid  law  is  effective.  Relatively 
few  small  entities  thus  would  be 
affected  by  thte  proposed  rule. 

The  IRFA  states  that  the  proposed 
rule  amendments  would  impose  no  new 
reporting  or  r^ordkeeping  requirements 
and  would  el^inate  certain  other 
requirements^  The  proposed  rule  would, 
however,  cre4te  a  deadline  for 
complying  wjth  an  existing 
requirement.  $maller  Ohio  advisers  no 
longer  eUgibl^  for  Commission 
registration  Would  be  required  to 
withdraw  fro^n  Commission  registration 
by  March  30. 12000.  These  advisers  will 
no  longer  be  lequired  to  file  an  amended 


Schedule  I  with  the  Commission  each 
year,  or  the  other  annual  updates  to 
Form  ADV. 

The  proposed  rule  and  rule 
amendment  will  not  materially  alter  the 
time  required  for  investment  advisers  to 
comply  with  these  rules.'*  The 
proposed  rule  and  form  amendment  also 
are  necessary  to  implement  the 
Coordination  Act  with  respect  to 
smaller  Ohio  advisers.  The  IRFA  states 
that  the  burden  to  investment  advisers 
subject  to  the  rule  should  be  outweighed 
by  the  benefits  to  the  investment 
advisers  subject  to  the  proposed  rule 
and  form  amendment. 

There  are  no  rules  that  duplicate, 
overlap,  or  conflict  with,  the  proposed 
rule  amendments. 

The  IRFA  discusses  the  various 
alternatives  considered  by  the 
Commission  in  connection  with  the 
proposed  rule  and  form  amendment  that 
mi^t  minimize  the  effect  on  small 
entities,  including  (a)  the  establishment 
of  differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  resources  available  to  small 
entities;  (b)  the  clarification, 
consolidation,  or  simplification  of 
compliance  and  reporting  requirements 
under  the  proposed  rule  for  small 
entities;  (c)  the  use  of  performance 
rather  than  design  standards;  and  (d)  an 
exemption  from  coverage  of  the 
proposed  rule,  or  any  part  of  the 
proposed  rule,  for  small  entities. 

As  stated  in  the  IRFA,  it  would  be 
inconsistent  with  the  Coordination  Act 
to  exempt  small  entities  from  the 
proposed  rule  and  form  amendment. 
This  determination  was  made  after 
taking  into  account  the  resources 
available  to  small  entities  and  the 
potential  bujden  that  could  be  placed 
on  investment  advisers  that  may  no 
longer  be  eligible  for  Commission 
registration.  It  does  not  appear  feasible 
to  establish  different  reporting  or 
compliance  requirements  or  to  further 
clarify,  consolidate  or  simplify  the 
reporting  or  compliance  requirements. 
The  proposed  rule  and  form 
amendment,  as  proposed,  would  not 
adversely  affect  small  entities.  The 
proposed  rule  and  form  amendment, 
instead,  include  regulatory  alternatives 
that  minimize  the  effect  on  small 
entities. 

The  IRFA  includes  information 
concerning  the  solicitation  of  comments 


"  Rule  0-7  |17  CFR  275.0-71. 


"Currently,  investment  advisers  that  are 
required  to  withdraw  from  Commission  registration 
because  they  are  no  longer  eligible  under  section 
203A(a)  of  the  Act  (15  U.S.C.  80b-3a(a))  are 
required  to  withdraw  from  registration  within  90 
days  after  the  date  the  adviser's  Schedule  I  was 
required  by  rule  204-l(a)  |17  CFR  275.204-l(a))  to 
have  been  filed  with  the  Commission.  See  Schedule 
I,  instruction  6  (17  CFR  279.1). 


with  respect  to  the  IRFA  generally,  and 
in  particular,  the  number  of  small 
entities  that  would  be  affected  by  the 
proposed  rule  and  form  amendment.  A 
copy  of  the  IRFA  may  be  obtained  by 
contacting  Jeffrey  O.  Himstreet, 
Securities  and  Exchange  Commission, 
450  5th  Street.  N.W.,  Mail  Stop  5-6, 
Washington.  D.C.  20549. 

VII.  Statutory  Authority 

The  Commission  is  proposing  new 
rule  203A-6  pursuant  to  the  authority 
set  forth  in  section  203(h)  (15  U.S.C. 
80b-3(h)l;  section  203A(c)  (15  U.S.C. 
80b-3a(c)];  and  section  211(a)  (15  U.S.C. 
80b-ll(a)]  of  the  Investment  Advisers 
Act  of  1940. 

The  Commission  is  proposing 
amendments  to  Form  ADV  pursuant  to 
the  authority  set  forth  in  section 
203(c)(1)  (15  U.S.C.  80b-3(c)(l)l;  and 
section  204  (15  U.S.C.  80b-4]  of  the 
Investment  Advisers  Act  of  1940. 

Text  of  Proposed  Rule  and  Form 
Amendments 

List  of  Subjects  in  17  CFR  Parts  275  and 
279 

Reporting  and  recordkeeping 
requirements;  Securities. 

For  the  reasons  discussed  in  the 
preamble,  the  Commission  proposes  to 
amend  Title  17.  Chapter  II  of  the  Code 
of  Regulations  as  follows: 

PART  275— RULES  AND 
REGULATIONS.  INVESTMENT 
ADVISERS  ACT  OF  1940 

1.  The  authority  citation  for  Part  275 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  80b-2(a)(17).  80b-3, 
80b-^,  80b-6(4).  80b-6a,  80b-ll,  unless 
otherwise  noted. 

*         •         •         *         • 

2.  Section  275.203A-6  is  added  to 
read  as  follows: 

§  275.203A-6    Transition  period  for  Ohio 
investmant  advisers. 

(a)  Ohio  authority.  Notwithstanding 
section  203A(b)  of  the  Act  [15  U.S.C. 
80b-3a(b)),  the  Ohio  Revised  Code, 
sections  1707.01  to  1707.99,  is  effective 
with  respect  to  an  investment  adviser 
registered  with  the  Commission  that, 
but  for  having  its  principal  office  and 
place  of  business  in  Ohio,  would  be 
prohibited  from  registering  with  the 
Commission  under  section  203A  of  the 
Act  (15  U.S.C.  80b-3a]. 

(b)  Withdrawal  required.  Every 
investment  adviser  that  is  registered 
with  the  Commission  solely  because  its 
principal  office  and  place  of  business  is 
located  in  Ohio  must  withdraw  from 
Commission  registration  by  March  30, 
2000. 
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PART  279— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  ADVISERS 
ACT  OF  1940 

3.  The  authority  citation  for  Part  279 
continues  to  read  as  follows: 

Authority:  The  Investment  Advisers  Act  of 
1940, 15  U.S.C.  80b-l,  et  seq. 

4.  By  amending  Schedule  I  to  Form 
ADV  (referenced  in  §  279.1)  to  remove 
all  references  to  "Ohio"  and  by 
amending  the  Instructions  to  Schedule  I 
to  Form  ADV  (referenced  in  §  279.1)  to 
remove  all  references  to  "Ohio". 

Note:  The  text  of  Schedule  I  to  Form  ADV 
[§  279.1]  does  not  and  the  amendments  will 
not  appear  in  the  Code  of  Federal 
Regulations. 

Dated:  January  29, 1999. 

By  the  Commission. 
Mai'garet  H.  McFariand, 
Deputy  Secretary. 

[PR  Doc.  99-2703  Filed  2-4-99;  8:45  am] 
BtLLMQ  COOE  8010-01-U 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Parts  655  and  656 
RIN  1215-AB09 

Labor  Condition  Applications  and 
Requirements  for  Employers  Using 
Nonimmigrants  on  H-1 B  Visas  in 
Speciality  Occupations  and  as  Fashion 
Models;  Labor  Certification  Process 
for  Permanent  Employment  of  Aliens 
In  the  United  States 

AGENCY:  Employment  and  Training 

Administration,  Labor,  in  concurrence 

with  the  Wage  and  Hour  Division, 

Employment  Standards  Administration, 

Labor. 

ACTION:  Notice  of  proposed  rulemaking; 

Extension  of  comment  period. 

SUMMARY:  This  document  extends  the 
period  for  filing  comments  regarding  a 
proposed  rule  to  implement  recent 
legislation  and  clarify  existing 
Departmental  rules  relating  to  the 
temporary  employment  in  the  United 
States  of  nonimmigrants  under  H-lB 
visas  (20  CFR  part  655),  and  provides  an 
opportimity  for  additional  comments  to 
implement  an  ACWIA  provision  which 
modifies  the  methodology  for  the 
determination  of  the  prevailing  wage 
under  the  Permanent  Labor  Certification 
program  (20  CFR  part  656). 
DATES:  Comments  must  be  received  on 
or  before  February  19, 1999. 
ADDRESSES:  Submit  written  comments 
concerning  Part  655  to  Deputy 


Administrator,  Wage  and  Hour  Division, 
ATTN:  Immigration  Team,  U.S. 
Department  of  Labor,  Room  S-3502,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210.  If  you  want  to  receive 
notification  that  we  received  your 
comments,  you  should  include  a  self- 
addressed  stamped  post  card.  You  may 
submit  your  comments  by  facsimile 
("FAX")  machine  to  (202)  693-1432. 
This  is  not  a  toll  free  number^ 

Submit  written  comment«Onceming 
Part  656  to  the  Assistant  Secretary  for 
Employment  and  Training,  ATTN: 
Division  of  Foreign  Labor  Certifications, 
U.S.  Employment  Service,  Employment 
and  Training  Administration, 
Department  of  Labor,  Room  N-4456, 
200  Constitution  Avenue,  NW, 
Washington,  DC  20210.  If  you  want  to 
receive  notification  that  we  received 
your  comments,  you  should  include  a 
self-addressed  stamped  post  card.  You 
may  submit  your  comments  by  facsimile 
("FAX")  machine  to  (202)  208-5844. 
This  is  hot  a  toll-free  number. 
FOR  FURTHER  INFORMATION  CONTACT:  On 
part  655,  contact  either  of  the  following: 

Michael  Ginley,  Director,  Office  of 
Enforcement  Policy,  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  Department  of  Labor, 
Room  S-3510,  200  Constitution  Avenue, 
NW,  Washington,  DC  20210.  Telephone: 
(202)  693-0745  (this  is  not  a  toll-free 
number). 

James  Norris,  Chief,  Ehvision  of 
Foreign  Labor  Certifications,  U.S. 
Employment  Service,  Employment  and 
Training  Administration,  Department  of 
Labor,  Room  N-4456,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 
Telephone:  (202)  219-5263  (this  is  not 
a  toll-free  number). 

On  Part  656,  contact  James  Norris, 
Chief,  Division  of  Foreign  Labor 
Certifications,  U.S.  Employment 
Service,  Employment  and  Training 
Administration,  Department  of  Labor, 
Room  N-4456.  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 
Telephone:  (202)  219-5263  (this  is  not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  5,  1999  (64 
FR  628),  the  Department  of  Labor 
published  a  proposed  rule  intended  to 
revise  20  CFR  parts  655  and  656  which 
concern  Labor  Condition  Applications 
and  Requirements  for  Employers  Using 
Nonimmigrants  on  H-lB  Visas  in 
Specialty  Occupations  and  as  Fashion 
Models,  and  the  Labor  Certification 
Process  for  Permanent  Employment  of 
Aliens  in  the  United  States. 

Specifically,  the  Department 
published  this  notice  of  proposed 
rulemaking  to  obtain  public  comment 


on  issues  to  be  addressed  in  regulations 
to  implement  changes  made  to  the 
Immigration  and  Nationality  Act  (INA) 
by  the  American  Competitiveness  and 
Workforce  Improvement  Act  of  1998 
(ACWIA).  In  addition,  the  Department  is 
providing  an  opportunity  for  additional 
comments  on  certain  provisions  which 
were  previously  published  for  comment 
as  a  Proposed  Rule  in  1995  (60  FR 
55339). 

The  Department  also  proposed  to 
modify  regulations  to  implement  an 
ACWIA  provision  which  modifies  the 
methodology  for  the  determination  of 
the  prevailing  wage  under  the 
Permanent  Labor  Certification  program 
(20  CFR  part  656).  This  methodology  is 
also  applicable  to  prevailing  wages  for 
the  H-lB  program.  After  receiving 
public  comments  on  this  notice  of 
proposed  rulemaking,  the  Department 
plans  to  publish  an  Interim  Final  Rule 
(inviting  further  comment)  and  a  Final 
Rule  (after  reviewing  all  the  comments 
received). 

Because  of  the  continuing  interest  in 
this  proposal,  the  agency  believes  that  it 
is  desirable  to  extend  the  comment 
period  for  all  interested  persons. 
Therefore,  the  comment  period  for  the 
proposed  rule,  revising  20  CFR  parts 
655  and  656,  is  extended  to  February  19, 
1999. 

Signed  at  Washington.  DC,  this  2nd  day  of 
February,  1999. 

Raymond  J.  Uhalde, 

Deputy  Assistant  Secretary  for  Employment 
and  Training.  Employment  and  Training 
Administration. 

John  R.  Fraser, 

Deputy  Administrator.  Wage  and  Hour 

Division.  Employment  Standards 

Administration. 

[FR  Doc.  99-2747  Filed  2-4-99;  8:45  am) 

BILUNG  C006  4$1fr-30-M 


DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 

22  CFR  Parts  50  and  51 
public  Notice  2961] 

Nationality  Procedures — Report  of 
Birth  Regulation;  Passport 
Procedures — Revocation  or  Restriction 
of  Passports  Regulation 

AQENCY:  Bureau  of  Consular  Affairs, 

State. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  regulations  to  add  new  grounds 
for  denying,  revoking  or  canceling  a 
passport,  and  for  canceling  a  Consular 
Report  of  Birth.  The  proposed  rule 
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would  authoi  ize  the  cancellation  of  a 
Consular  Rep  ort  of  Birth,  or  a 
certification  hereof,  if  it  appears  that 
such  documant  was  illegally, 
fraudulently  J  or  erroneously  obtained, 
or  was  created  through  illegality  or 
fraud.  It  also  kvould  amend  the  existing 
regulation  to  authorize  the  cancellation 
of  a  United  Sates  passport  when  a 
person  has  obtained  a  United  States 
passport  illegally  or  erroneously,  or 
when  the  Department  of  State  has  been 
notified  that  a  naturalized  person  whose 
order  of  adm  ssion  to  citizenship  and 
certificate  of  naturalization,  on  the  basis 
of  which  the  passport  was  issued,  have 
been  canceled  or  set  aside  as  the  result 
of  a  judicial  denaturalization  procedure. 

The  propoi  led  rule  also  amends 
regulations  t(  >  replace  the  procedures  for 
appeal  of  adi  erse  passport  action.  Other 
agency  regul  itions  contain  provisions 
for  the  organ  zation  and  operation  of  the 
Board  of  Apj  lellate  Appeal  of  the 
Department  (j>f  State.  Under  the 
proposed  rulfe,  the  Board  of  Appellate 
Review  would  no  longer  have 
jurisdiction  to  consider  appeals  from 
adverse  passport  actions.  The  decision 
of  the  Deputy  Assistant  Secretary  of 
State  for  Passport  Services  would  be 
final.  I 

DATES:  Writttn  comments  must  be 
received  no  later  than  March  8, 1999. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Chief.  Legal  Division. 
Office  of  Pasiiport  Policy.  Planning  and 
Advisory  Sei  vices.  1111  19th  Street. 
N.W..  Suite  :  60.  Washington.  D.C. 
20524.  ] 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Palmier-RoystGn,  Office  of 
Passport  Pol  cy  and  Advisory  Services, 
Bureau  of  Cc  nsular  Affairs,  Department 
of  State  (202   955-0231. 
SUPPLEMENT)  RY  INFORMATION:  A  passport 
when  issued  for  its  full  validity  period 
and  a  "Repo1  of  Birth  Abroad  of  a 
Citizen  of  th  $  United  States",  issued  by 
a  consular  o  ficer  to  document  a  citizen 
bom  abroad,  are  documents  established 
as  proof  of  L  nited  States  citizenship  by 
the  provisions  of  section  33  of  the 
Department  af  State  Basic  Authorities 
Act  of  1956,  as  amended  (22  U.S.C. 
2705).  8  U.S  C.  1504  (108  Stat.  4309. 
October  25,  1994)  authorizes  the 
Secretary  of  State  to  cancel  either  of 
these  docuiTi  ents  if  it  appears  that  they 
were  obtainf  d  illegally,  fraudulently  or 
erroneously,  The  proposed  rule  would 
amend  the  r  fgulations  to  provide  for  a 
post-cancell  ition  hearing  when  a 
Consular  Re  jort  of  Birth,  or  certification 
thereof,  is  c<  nceled.  The  provisions  of 
22  CFR  51.7  )  already  provide  for 
notification  n  writing  of  the  reasons  for 
the  revocati(  »n  and  of  the  procedures  for 


review  to  any  person  who  is  the  subject 
of  a  passport  cancellation  and 
revocation  on  the  grounds,  among 
others,  that  the  passport  was  obtained 
illegally,  fi-audulently  or  erroneously. 
Procedures  for  review  include  a  hearing 
available  under  subsections  51.80 
through  51.89  of  the  passport 
regulations  in  22  CFR  part  51.  Such  a 
hearing  concerns  only  the  extent  to 
which  the  passport  was  illegally, 
fraudulently  or  erroneously  obtained 
and  not  the  citizenship  status  of  the 
person  in  whose  name  the  document 
was  issued. 

A  district  court  of  the  United  States 
may  denaturalize  an  individual  in  a 
judicial  proceeding  on  the  grounds  that 
such  order  and  certificate  of 
naturalization  were  illegally  procured  or 
were  procured  by  concealment  of  a 
material  fact  or  by  willful 
misrepresentation.  Any  person  who  is 
the  subject  of  a  passport  revocation  due 
to  judicial  denaturalization,  i.e.,  by 
reason  of  noncitizenship,  is  not  entitled 
to  a  hearing  by  the  Department  of  State, 
pursuant  to  the  provisions  in  22  CFR 
51.80(a). 

The  Board  of  Appellate  Review  of  the 
Department  of  State  has  had  jurisdiction 
to  consider  appeals  from  decisions  of 
the  Office  of  Passport  Services  that 
constitute  adverse  action  affecting  a 
passport:  denial,  revocation,  or 
limitation.  This  jurisdiction  has  been 
infrequently  utilized,  and  an  adverse 
action  can  be  reviewed  fairly  and 
efficiently  without  the  same  kind  of 
administrative  hearing  that  the  Board 
conducts  in  loss  of  nationality  cases. 
Changes  in  the  appUcable  laws,  their 
interpretation,  and  practice  thereunder 
now  make  it  even  more  unlikely  that 
administrative  appeals  will  be  taken. 
Accordingly,  22  CFR  Part  7  is  being 
amended  to  eliminate  this  particular 
administrative  appeal  jurisdiction.  This 
amendment  to  22  CFR  part  51.  subpart 
F,  reflects  that  change  and  replaces  an 
appeal  with  a  request  for 
reconsideration. 

In  current  practice,  the  most  common 
adverse  passport  action  is  denial  or 
revocation  based  upon  grounds  set  forth 
in  22  CFR  section  51.70(a).  such  as 
being  subject  to  a  Federal  warrant  of 
arrest  or  being  under  court  ordered 
restraint.  In  these  cases,  the  Board  of 
Appellate  Review  or  other  appellate 
body  within  the  Department  of  State  has 
no  authority  to  affect  the  underlying 
ground  for  adverse  passport  action,  so 
that  this  rule  would  result  in  no  change 
in  existing  practice.  Similarly,  passport 
denial  or  revocation  as  set  forth  in  22 
CFR  subsection  51.70(b)(4),  the 
Secretary  of  State's  determination  that 
activities  of  the  affected  nationeil  abroad 


are  causing  or  are  likely  to  cause  serious 
damage  to  the  national  security  or  the 
foreign  policy  of  the  United  States,  has 
not  been  delegated  by  the  Secretary  and 
is  not  subject  to  subordinate  review. 

Accordingly,  the  findings  of  fact  and 
recommendations  resulting  from  a 
hearing  before  a  hearing  officer  are 
proposed  to  be  referred  to  the  Deputy 
Assistant  Secretary  for  Passport  Services 
for  decision  instead  of  to  the  Assistant 
Secretary  for  Consular  Affairs.  The  rule 
would  permit  the  adversely  affected 
person  to  request  reconsideration  by  the 
Deputy  Assistant  Secretary,  but  the 
initial  decision  or  the  decision  based 
upon  request  for  reconsideration,  as  the 
case  may  be.  is  final. 

The  rule  would  also  amend  22  CFR 
section  51.84  to  substitute  a  more 
general  statement  of  legal  qualifications 
for  representatives  for  the  current 
reference  to  the  quaUfication  set  by  the 
Board  of  Appellate  Review. 

Finally,  the  rule  would  make  clear 
that  nothing  in  revised  22  CFR  section 
51.89  bars  an  adversely  affected  person 
from  submitting  a  new  passport 
appUcation  as  provided  for  in  22  CFR 
part  51,  subparts  B  through  D. 

These  proposed  changes  to  the 
regulations  are  hereby  certified  as  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b).  In  addition,  they  will  not  impose 
information  collection  requirements 
under  the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C,  Chapter  35. 
Nor  do  these  rules  have  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  E.0. 12988.  These  rules 
are  exempt  ft-om  review  under  E.O. 
1 2988  but  have  been  reviewed  and 
found  to  be  consistent  with  its 
objectives. 

List  of  Subjects 

22  CFR  Part  50 

Citizenship  and  Naturalization 

22  CFR  Part  51 

Administrative  practice  and 
procediue,  Drug  traffic  control, 
Passports  and  visas,  Reporting  and 
recordkeeping  requirements. 

Accordingly.  22  CFR  Parts  50  and  51 
are  proposed  to  be  amended  as  follows: 

PART  50— NATIONALITY 
PROCEDURES 

1.  The  authority  citation  for  Part  50  is 
revised  to  read  as  follows: 

Authority:  22  U.S.C.  2651a:  8  U.S.C.  1104, 
1502,  1503  and  1504. 
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2.  Section  50.7  is  amended  by  adding 
a  new  paragraph  (d)  as  follows: 

§  50.7    Consular  Report  of  Birth  Abroad  of 
a  Citizen  of  the  United  States  of  America. 

***** 

(d)  A  consular  report  of  birth,  or  a 
certification  thereof,  may  be  canceled  if 
it  appears  that  such  dociunent  was 
illegally,  fraudulently,  or  erroneously 
obtained,  or  was  created  through 
illegality  or  fraud.  The  cancellation 
under  this  paragraph  of  such  a 
document  piu-porting  to  show  the 
citizenship  status  of  the  person  to  whom 
it  was  issued  shall  affect  only  the 
document  and  not  the  citizenship  status 
of  the  person  in  whose  name  the 
document  was  issued.  A  person  for  or 
to  whom  such  document  has  been 
issued  or  made  shall  be  given  at  such 
person's  last  known  address,  written 
notice  of  the  cancellation  of  such 
document,  together  with  the  specific 
reasons  for  the  cancellation  and  the 
procedures  for  review  available  under 
the  provisions  in  22  CFR  51.81  through 
51.89. 

PART  51— PASSPORTS 

1.  The  authority  citation  for  Part  51  is 
revised  to  read  as  follows: 

Authority:  22  U.S.C.  211a;  22  U.S.C.  2651a. 
2671(d)(3),  2714  and  3926;  31  U.S.C.  9701; 
E.O.  11295,  3  CFR,  1966-1970  Comp.,  p  570; 
sec.  129,  Pub.  L.  102-138. 105  Stat.  661;  8 
U.S.C.  1504. 

2.  Section  51.72  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraph  (c]  as  follows: 

§51.72    Revocation  or  restriction  of 
passports. 

***** 

(b)  The  passport  has  been  obtained 
illegally,  by  fraud,  or  has  been 
fraudulently  altered,  or  has  been 
fraudulently  misused,  or  has  been 
issued  in  error;  or 

(c)  The  Department  of  State  is  notified 
that  a  certificate  of  naturalization  issued 
to  the  applicant  for  or  bearer  of  the 
passport  has  been  canceled  by  a  federal 
court. 

3.  Section  51.80  is  revised  to  read  as 
follows: 

§  51 .80    Applicability  of  §§  51 .81  through 
51.89. 

(a)  The  provisions  of  §§  51.81  through 
51.89  apply  to  any  action  of  the 
Secretary  taken  on  an  individual  basis 
in  denying,  restricting,  revoking  or 
invalidating  a  passport  or  a  Consular 
Report  of  Birth,  or  in  any  other  way 
adversely  affecting  the  ability  of  a 
person  to  receive  or  use  a  passport 
except  action  taken  by  reason  of: 

(1)  Noncitizenship, 


(2)  Refusal  under  the  provisions  of 
§  51.70(a)(8), 

(3)  Refusal  to  grtint  a  discretionary 
exception  under  the  emergency  or 
humanitarian  relief  provisions  of 

§  51.71(c),  or 

(4)  Refusal  to  grant  a  discretionary 
exception  from  geographical  limitations 
of  general  applicability. 

(b)  The  provisions  of  this  subpart 
shall  otherwise  constitute  the 
administrative  cemedies  provided  by  the 
Department  to  persons  who  are  the 
subject  of  adverse  action  under  §§  51.70. 
51.71  or  51.72. 

5.  Section  51.83  is  amended  by 
revising  the  phrase  "Administrator  oV' 
to  read  "Deputy  Assistant  Secretary  for 
Passport  Services  in"  and  by  removing 
"Security  and". 

6.  Section  51.84  is  amended  by 
revising  the  phrase  "must  possess  the 
qualifications  prescribed  for  practice 
before  the  Board  of  Appellate  Review" 
to  read  "must  be  admitted  to  practice  in 
any  State  of  the  United  States,  the 
District  of  Columbia,  or  any  territory  or 
possession  of  the  United  States". 

7.  Section  51.89  is  revised  to  read  as 
follows: 

§  51 .89    Decision  of  Deputy  Assistant 
Secretary  for  Passport  Services. 

The  person  adversely  affected  shall  be 
promptly  notified  in  writing  of  the 
decision  of  the  £>eputy  Assistant 
Secretary  for  Passport  Services,  and,  if 
the  decision  is  adverse  to  that  person, 
the  notification  shall  state  the  reasons 
for  the  decision.  The  notification  shall 
also  state  that  the  adversely  affected 
person  may  request  reconsideration 
within  60  days  from  the  date  of  the 
notice  of  the  adverse  action.  If  no 
request  is  made  within  that  period,  the 
decision  is  considered  final  and  not 
subject  to  further  administrative  review; 
a  decision  on  a  request  for 
reconsideration  is  also  administratively 
final.  Nothing  in  this  section,  however, 
shall  be  considered  to  bar  the  adversely 
affected  person  from  submitting  a  new 
passport  application  as  provided  for  in 
subparts  B  through  D  of  this  part. 

Dated:  December  29. 1998. 
Mary  A.  Ryan. 

Assistant  Secretary  for  Consular  Affairs. 
[FR  Doc.  99-2698  Filed  2-4-99;  8:45  am) 

BILLING  CODE  4710-Oe-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  53 

[REG-246256-96] 

RIN  154&-AV60 

Failure  by  Certain  Charitable 
Organizations  To  Meet  Certain 
Qualification  Requirements;  Taxes  on 
Excess  Benefit  Transactions;  Hearing 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  the  excise  taxes 
on  excess  benefit  transactions  under 
section  4958  of  the  Internal  Revenue 
Code  (Code).  In  addition,  this  document 
announces  that  persons  wishing  to 
testify  in  the  Los  Angeles.  California, 
area  will  be  able  to  make  their 
presentations  at  an  IRS  remote 
videoconference  site. 
DATES:  The  public  hearing  will  be  held 
on  Tuesday.  March  16. 1999,  at  1  p.m. 
(EDT),  and  will  continue  Wednesday, 
March  17, 1999,  at  1  p.m.,  if  necessary. 
Requests  to  speak  and  outlines  of  oral 
comments  must  be  received  by 
Wednesday,  February  24, 1999. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  auditorium  of  the  New 
CarroUton  Federal  Building  (Building 
A),  5000  Ellin  Street.  New  CarroUton. 
Maryland.  The  videoconference  site  for 
persons  testifying  in  Los  Angeles  is 
room  5003  in  the  Federal  Building.  300 
N.  Los  Angeles  Street.  Los  Angeles. 
CaUfomia. 

Mail  requests  to  speak  and  outlines  to: 
CC:DOM:CORP:R  (REG-246256-96), 
room  5226.  P.O.  Box  7604,  Ben  Franklin 
Station,  Washington,  DC  20044.  Hand 
deliver  outlines  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to  CC:DOM:CORP:R  (REG-246256-96), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Submit  outlines 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"option  on  the 
IRS  Home  Page,  or  by  submitting  them 
directly  to  the  IRS  Internet  site  at 
http://www.irs.ustreas.gov/prod/ 

tax regs/comments.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  submissions  of  comments, 
the  hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the 
hearing,  LaNita  Van  Dyke,  (202)  622- 
7180  (not  a  toll-fi«e  number). 
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SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  pubHc  hearing  is  proposed 
regulations  issued  under  section  4958  of 
the  Code.  Thuse  regulations  (REG- 
246256-96)  appeared  in  the  Federal 
Register  (63  FR  41486).  August  4,  1998, 
and  in  the  Internal  Revenue  Bulletin 
(1998-34  IRE  9).  August  24, 1998.  No 
hearing  was  !  cheduled  at  the  time  of 
publication  of  the  proposed  regulations. 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  60l|  shall  apply  with  respect 
to  the  public  hearing,  except  that 
persons  who  |did  not  file  written 
comments  within  the  time  prescribed  by 
the  notice  of  proposed  rulemeiking  (i.e., 
November  2,  [1998)  will  be  permitted  to 
make  oral  cotnments  at  the  pubUc 
hearing  by  submitting  their  requests  to 
speak  and  outlines  in  a  timely  manner. 
Any  persons  who  wish  to  present  oral 
comments  at  the  hearing  on  the 
proposed  regulations  should  submit  an 
outline  of  tha  oral  comments/testimony 
to  be  presented  at  the  hearing,  as  well 
as  the  time  they  wish  to  devote  to  each 
subject  (signed  original  and  eight  (8) 
copies).  Submissions  must  be  received 
no  later  than  February  24.  1999. 

Each  speak  er  (or  group  of  speakers 
representing  3  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation,  exclusive  of  the  time 
consumed  b\i  the  government  panel  in 
asking  questions  of  the  speaker  and 
answers  to  those  questions. 

Because  of  controlled  access 
restrictions,  i  ittendees  caimot  be 
admitted  bey  ond  the  lobby  of  the 
Federal  Building  more  than  15  minutes 
before  the  he  aring  starts.  Hearing  times 
at  the  Los  Ar  geles,  California, 
videoconfere  nee  site  will  be  concurrent 
with  the  heal  ing  in  New  Carrollton, 
Maryland  (i.r.,  10  a.m.  PDT). 

Due  to  a  limited  seating  capacity  at 
the  Los  Angeles  site,  no  more  than  12 
people  may  1  le  accommodated  at  any 
one  time  in  tjie  videoconference  room. 
Seating  in  thfe  videoconference  room 
will  be  made  available  based  on  the 
order  of  pres  sntations.  IRS  personnel 
will  be  available  at  the  Los  Angeles 
videoconference  site  to  assist  speakers 
in  using  the  /ideoconference 
equipment. 

The  IRS  w  11  prepare  and  provide  at 
the  hearing,  free  of  charge,  an  agenda 
showing  the  scheduling  of  speakers. 
Testimony  w  ill  begin  with  the  speakers 
at  the  Los  Angeles  videoconference  site 


and  conclude  with  presentations  by  the 

speakers  in  New  Carrollton. 

Cynthia  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 

Counsel  (Corporate). 

(FR  Doc.  99-2585  Filed  2-4-99;  8:45  am] 

BILUNG  CODE  4830-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60  ; 

[AD-FRL-6231-2] 

RIN  2060-nAE94 

Standards  of  Performance  for  New 
Stationary  Sources:  Volatile  Organic 
Compound  Emissions  From  the 
Synthetic  Organic  Chemical 
Manufacturing  Industry  Wastewater; 
Extension  of  Public>Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of 
public  comment  period. 

SUMMARY:  The  EPA  is  extending  the 
public  comment  period  on  the 
supplement  to  the  proposed  rule  for  the 
Standards  of  Performance  for  New 
Stationary  Sources:  Volatile  Organic 
Compound  Emissions  from  the 
Synthetic  Organic  Chemical 
Manufacturing  Industry  Wastewater, 
which  was  published  in  the  Federal 
Register  on  December  9, 1998  (63  FR 
67988).  The  purpose  of  this  notice  is  to 
extend  the  public  comment  period  from 
February  9, 1999,  to  March  5, 1999,  in 
order  to  provide  commenters  additional 
time  to  review  the  proposed  rule. 
DATES:  Comments  must  be  received  on 
or  before  March  5,  1999. 
ADDRESSES:  Comments  should  be 
submitted  (in  duplicate,  if  possible)  to: 
Air  and  Radiation  Docket  and 
Information  Center  (MC-6102). 
Attention,  Docket  No.  A-94-32,  U.S. 
Environmental  Protection  Agency.  401 
M  Street,  SW.  Washington.  DC.  20460. 
The  docket  is  available  for  public 
inspection  and  for  copying  between  8:00 
a.m.  and  5:30  p.m.  Monday  through 
Friday  at  the  above  address,  or  by 
calling  (202)  260-7548  or  260-7549.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  about  this  proposed  rule, 
contact  Ms.  Mary  Tom  Kissell,  Emission 
Standards  Division  (MD-13).  U.S. 
Envfronmental  Protection  Agency. 
Research  Triangle  Park,  N.C.,  27711.  Her 
telephone  number  is  (919)  541-4516. 
Her  e-mail  address  is 
kissell.mary@epa.gov. 


Dated:  January  29, 1999. 
Robert  Perciasepe, 

Assistant  Administrator,  OAR. 

[FR  Doc.  99-2789  Filed  2-4-99;  8:45  am) 

BILLING  CODE  6540-60-P 


LEGAL  SERVICES  CORPORATION 

45  CFR  Part  1641 

Debarment,  Suspension  and  Removal 
of  Recipient  Auditors 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule 
implements  a  provision  in  the  Legal 
Services  Corporation's  ("Corporation" 
or  "LSC")  fiscal  year  1996  and 
subsequent  fiscal  year  appropriations 
acts  which  authorized  the  Office  of 
Inspector  General  ("OIG")  to  "remove, 
suspend,  or  bar  an  independent  public 
accountant,  upon  a  showing  of  good 
cause,  from  performing  audit  services. 

*  *   *  after  notice  to  the  auditor  and  an 
opportunity  for  hearing."  This  rule  sets 
out  the  debarment,  suspension  and 
removal  authority  of  the  OIG  and 
informs  independent  public  accountants 
performing  audit  services  for  LSC 
recipients  of  their  rights,  and  the 
standards  that  will  apply,  in  connection 
with  debarment,  suspension  and 
removal  actions.  The  Corporation 
solicits  public  comment  on  the  rule  in 
anticipation  of  adoption  of  a  final  rule. 
DATES:  Comments  must  be  submitted  on 
or  before  April  6,  1999. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  Inspector 
General.  Legal  Services  Corporation,  750 
First  St.  NE.,  11th  Floor,  Washington, 
DC  20002-4250.  Comments  may  be 
submitted  by  electronic  mail  (e-mail)  to 
LTarantowicz@oig.lsc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laiuie  Tarantowicz,  Counsel,  Office  of 
Inspector  General,  (202)  336-8830, 
LTarantowicz@oig.  Isc.  gov . 
SUPPLEMENTARY  INFORMATION:  The 
Corporation's  fiscal  year  1996 
appropriations  act  authorized  the  LSC 
Inspector  General  ("IG")  to  "remove, 
.  suspend,  or  bar  an  independent  public 
accoimtant,  upon  a  showing  of  good 
cause,  from  performing  audit  services. 

*  *   *  after  notice  to  the  auditor  and  an 
opportunity  for  hearing."  Public  Law 
104-134,  110  Stat.  1321,  §  509(d)  (1996). 
This  provision  has  continuing  effect  in 
fiscal  years  1997,  Public  Law  104-208, 
110  Stat.  3009,  §  503(a)  (1996)  and  1998, 
Public  Law  105-119,  111  Stat.  2440 
(1997),  and  1999,  Public  Law  105-277 
(1998).  In  accordance  with  the  statutory 
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direction  to  "develop  and  issue  rules  of 
practice,"  110  Stat.  1321,  §  509(d).  the 
OIG  issues  this  proposed  rule. 

Pursuant  to  Executive  Order,  the 
Federal  government  has  a  government 
wide  system  of  suspension  and 
debarment.  The  Executive  Office  of  the 
President,  Office  of  Management  and 
Budget,  has  issued  guidance  setting 
forth  procedures  for  agencies  to  follow 
in  establishing  procedures  for  making 
suspension  and  debarment  decisions. 
Policy  Letter  82-1.  Based  on  this 
guidance,  agencies  have  promulgated 
regulations,  all  substantially  similar, 
implementing  suspension  and 
debarment.  These  regulations  have  been 
developed  after  extensive  public 
comment  and  have  withstood 
considerable  judicial  scrutiny.  This 
proposed  rule  is  based  on  the 
government  wide  system,  but  includes 
some  modifications  based  on  the  OIG's 
specific  statutory  authorization  to  debar, 
suspend  and  remove,  and  on  the 
particular  circumstances  of  independent 
public  accountants  and  their 
relationship  to  LSC  recipients. 

Section-by-Section  Analysis 

Subpart  A — General 

Section  1641.1  Purpose/AppUcabiUty 

Recipients  are  required  by  statute  to 
have  an  annual  audit  conducted  by  an 
independent  public  accountant  (IPA).  In 
order  to  assist  in  ensuring  that 
recipients  receive  acceptable  audits,  the 
OIG  is  authorized  to  debar,  suspend  and 
remove  IPAs  from  performing  audit 
services  for  recipients.  This  proposed 
rule  sets  out  that  authority  and  informs 
IPAs  of  their  rights,  and  the  standards 
that  will  apply,  in  connection  with 
debarment,  suspension  and  removal 
actions.  This  proposed  rule  applies  to 
IPAs  performing  audit  services  for 
entities  which  receive  LSC  funds.  LSC 
recipients  and  subrecipients  are 
required  to  have  an  audit  performed  in 
accordance  with  guidance  promulgated 
by  the  OIG.  This  is  consistent  with 
LSC's  general  policy  extending  the 
requirements  and  restrictions  which 
apply  to  recipients  to  entities  which 
receive  transfers  of  LSC  funds  from 
recipients,  see  45  CFR  1610.7.  and  with 
LSC's  regulation  governing  subgrants. 
45  CFR  Part  1627,  which  requires 
subrecipients  to  obtain  an  audit  in 
accordance  with  LSC's  audit  policy.  45 
CFR  1627.3(c). 

Section  1641.2  Definitions 

This  section  defines  the  key  terms 
used  in  the  proposed  rule.  Many  of  the 
terms  are  defined  in  the  proposed  rule, 
as  they  are  defined  in  the  government 
wide  system. 


Paragraph  (a)  defines  "adequate 
evidence."  which  is  the  standard  of 
proof  for  imposing  a  suspension,  as 
information  sufficient  to  support  the 
reasonable  belief  that  a  particular  act  or 
omission  has  occurred.  This  is  a  less 
stringent  standard  than  "preponderance 
of  the  evidence."  the  standard 
applicable  to  debarment  and  removal 
actions. 

Paragraph  (b)  defines  "audit  services" 
as  the  annual  financial  statement  audit 
of  a  recipient.  This  is  the  audit  required 
by  section  509(a)  of  LSC's  fiscal  year 
1996  appropriations  act.  (As  discussed 
above,  section  509  of  the  fiscal  year 
1996  appropriations  act  has  been 
incorporated  by  reference  in  subsequent 
fiscal  year  appropriations  acts  and 
continues  to  be  effective,  see,  e.g.. 
Public  Law  105-277  (1998).  For  ease  of 
reference,  this  provision  of  law  is 
hereinafter  referred  to  as  "section  509." 

Paragraph  (c)  defines  "contract"  as  an 
agreement  between  a  recipient  and  an 
IPA  foran  IPA  to  provide  audit  services 
to  the  recipient.  Debarment  and 
suspension  affects  future  contracts 
between  a  recipient  and  an  IPA;  removal 
affects  exlstine  contracts. 

Paragraph  (d)  defines  "conviction"  as 
a  judgment  or  conviction  of  a  criminal 
offense  by  any  court,  whether  entered 
upon  a  verdict  or  plea,  including  pleas 
of  nolo  contendere.  An  IPA  may  be 
debarred,  suspended  or  removed  if 
convicted  of  any  offense  indicating  a 
breach  of  trust,  dishonesty  or  lack  of 
integrity,  or  conspiracy  to  do  the  same, 
by  any  court,  whether  federal,  state, 
county  or  municipal.  For  examples  of 
such  ofienses,  see  the  discussion  under 
section  1641.7(d)  of  this  section-by- 
section  analysis. 

Paragraph  (e)  defines  "debarment." 
Debarment  is  a  decision  by  the 
debarring  official  to  prohibit  an  IPA 
from  soliciting  or  entering  into  new 
contracts  to  perform  audit  services  for 
recipient(s).  Debarment  does  not  affect 
existing  contracts  between  a  recipient 
and  an  IPA.  A  debarment  must  be  based 
on  a  finding,  by  a  preponderance  of  the 
evidence,  that  any  of  the  causes  for 
debarment  exist.  Debarment  may  cover 
an  IPA's  contracts  with  all  recipients  or 
with  one  or  more  specific  recipients. 

Paragraph  (f)  defines  "debarring 
official."  This  is  the  official  responsible 
for  debarment,  suspension  and  removal 
actions.  Under  the  proposed  rule,  the 
debarring  official  is  the  OIG  legal 
counsel  or  person  performing  that 
function  regardless  of  title  or  his  or  her 
designee.  The  IG  may  designate  another 
staff  person  as  the  debarring  official  if 
the  OIG  legal  counsel  is  unavailable. 

Because  the  debarring  official  may  be 
called  upon  to  render  judgment  on 


compliance  with  applicable  auditing 
standards,  some  consideration  was 
given  to  changing  the  debarring  official 
from  the  OIG  legal  counsel  to  an  OIG 
employee  with  professional  experience 
in  government  auditing.  Specifically, 
consideration  was  given  to  identifying 
the  Assistant  Inspector  General  for 
Audit  (AIGA).  a  CPA,  as  the  debarring 
official.  The  AIGA,  however,  will  likely 
be  the  OIG  ofilcial  who  initially 
identifies  the  facts  giving  rise  to  a 
possible  cause  for  debarment  and 
recommends  that  a  debarment, 
suspension  or  removal  action  be 
pursued.  The  proposed  rule  identifies 
the  OIG  legal  counsel  as  the  debarring 
official  because,  weighing  the  two 
concerns,  it  was  determined  that 
fundamental  fairness  would  require  that 
the  process  allow  for  more  reflection 
and  some  separation  of  the  debarring 
official  from  the  immediate  audit  work. 
Comments  on  this  issue  are  specifically 
requested. 

Paragraph  (g)  defines  "indictment"  for 
a  criminal  offense.  An  information  or 
other  fihng  by  competent  authority 
charging  a  criminal  offense  shall  be 
given  the  same  effect  as  an  indictment. 
An  IPA  may  be  suspended  if  indicted 
for  any  offense  indicating  a  breach  of 
trust,  dishonesty  or  lack  of  integrity,  or 
conspiracy  to  do  the  same. 

Paragraph  (h)  defines  "IPA."  an 
independent  public  accountant. 

Paragraph  (i)  defines  "knowingly"  to 
mean  that  an  act  was  done  voluntarily 
and  intentionally  and  not  because  of 
mistake  or  accident.  This  term  is  used 
in  the  proposed  rule  in  the  context  of 
prohibiting  recipients  from  knowingly 
awarding  contracts  to.  extending  or 
modifying  existing  contracts  with,  or 
soliciting  proposals  from  IPAs  that  have 
been  debarred  or  suspended. 

Paragraph  (j)  defines  "material  fact" 
as  one  which  is  necessary  to  determine 
the  outcome  of  an  issue  or  case  and 
without  which  the  case  could  not  be 
supported.  In  certain  respects,  whether 
material  facts  are  in  dispute  determines 
the  extent  of  the  procedures  afforded  the 
IPA  under  the  proposed  rule.  For 
example,  if  the  debarring  official 
determines  that  the  IPA's  response  to 
the  notice  of  proposed  debarment  does 
not  raise  a  genuine  issue  of  material 
fact,  the  debarment  proceeding  will  be 
conducted  entirely  by  written 
submissions. 

Paragraph  (k)  defines  "preponderance 
of  the  evidence,"  which  is  the  standard 
of  proof  for  imposing  a  debarment  or 
removal,  as  proof  by  information  that, 
compared  with  that  opposing  it.  leads  to 
the  conclusion  that  the  fact  at  issue  is 
more  probably  true  than  not.  This  is  a 
more  stringent  standard  than  "adequate 
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evidence,"  th«!  standard  applicable  to 
suspension  actions. 

■  '  ~  defines  "removal." 
lecision  by  the  debarring 
libit  an  IPA  from 
lit  services  in  subsequent 
|sting  contract.  Suppose, 
lat  a  recipient  has  entered 
with  an  IPA  under  which 
srform  an  audit  of  the 
Bars  1,2  and  3.  If  the  IPA 
le  yiar-l  audit  of  the 
the  IPA  is  removed  by 
the  biG,  removal  of  the  IPA  will  not 
prohibit  the  IPA  from  completing  the 
year-1  audit.  Removal  will  prohibit  the 
IPA  from  conducting  the  year-2  and 
year-3  audits.  iRemoval  must  be  based 
on  a  finding,  liy  a  preponderance  of  the 
evidence,  thai  any  of  the  causes  for 
debarment  exist.  Removal  may  cover  an 
IPA's  contracis  with  one  or  more 
recipients. 

Paragraph  (m)  defines  "suspension." 
Suspension  is  a  decision  by  the 
debarring  official  prohibiting  an  IPA 
from  soliciting  or  entering  into  new 
contracts  to  perform  audit  services  for 
recipient(s).  Suspension  does  not  affect 
existing  contracts  between  recipients 
and  IPAs.  A  suspension  must  be  based 
on  a  finding,  py  adequate  evidence,  that 
any  of  the  caiises  for  debarment  may 
exist.  Suspension  may  cover  an  IPAs 
contracts  watn  all  recipients  or  with  one 
or  more  specific  recipients. 

Section  1641. b  Scope  of  debarment, 
suspension  ai^d  removal 

This  sectiof  sets  out  the  scope  of 
debarment,  siispension  or  removal;  that 
is,  the  effect  df  such  action  on  the  IPA 
and,  for  examble,  the  IPA's  divisions 
and  affiliates. 

Debarmentj  suspension  or  removal  of 
an  individual]  IPA  prohibits  that  IPA 
from  perform;  ng  audit  services  as  an 
individual  or  as  an  employee, 
independent  :ontractor,  agent  or  other 
representative  of  an  IPA  firm. 

Unless  the  decision  is  limited  by  its 
terms  to  spec  fically  identified  divisions 
or  other  organizational  elements, 
debarment,  suspension  or  removal  of  an 
IPA  firm  pro!  ibits  that  firm  and  all  its 
divisions  and  other  organizational 
elements  fror  \  performing  audit 
services.  The  OIG  intends  to  issue 
decisions  wh  ch  have  an  impact  on  only 
those  organiz  itional  elements  of  an  IPA 
firm  which  were  materially  involved  in 
the  relevant  engagement  because 
extending  the  debarment  to  other 
organization  jlements  would  go  beyond 
what  is  neces  sary  to  achieve  the 
purposes  of  c  ebarment,  suspension  or 
removal. 

In  addition,  the  OIG  may  include  in 
its  debarmen  ,  suspension  or  removal  of 


an  IPA  firm  any  firm  that  is  an  affiliate, 
subcontractor,  joint  venturer,  agent  or 
representative  of  the  IPA  firm.  Such 
affiliates,  etc.,  may  be  included  in  the 
decision  only  if  such  firm  was 
materially  involved  in  the  relevant 
engagement  and  only  if  such  affiliate, 
etc.,  was  specifically  named  and  given 
notice  of  the  proposed  action  and  an 
opportunity  to  respond. 

Similarly,  the  OIG  may  include  in  its 
debarment,  suspension  or  removal  of  an 
IPA  firm  an  incfividual  officer  director 
or  partner  responsible  for  the 
engagement,  or  an  individual  employee, 
independent  contractor,  agent, 
representative  or  other  individual 
associated  with  the  IPA  firm.  Such 
individuals  may  be  included  in  the 
decision  only  if  specifically  named  and 
given  notice  of  the  proposed  action  and 
an  opportunity  to  respond.  If  not  named 
in  the  decision,  such  individuals  would 
be  prohibited  from  performing  audit 
services  only  as  a  representative  of  the 
debarred  firm.  Otherwise,  such 
individuals  are  not  prohibited  from 
performing  audit  services. 

Section  1641.4  Duration  of  debarment, 
suspension  and  removal 

This  section  provides  that  a 
debarment,  suspension  or  removal  only 
becomes  effective  after  the  IPA  has  been 
provided  the  opportunity  to  avail  itself 
of  the  procedures  outlined  in  this  rule 
(notice  and  an  opportunity  to  be  heard) 
and  a  decision  is  issued  by  the 
debarring  official. 

Subsection  (a)  sets  out  the  length  of 
time  that  a  debarment  will  be  effective. 
Generally,  a  debarment  should  not 
exceed  three  years.  Debarment  may  be 
effective  for  less  than  three  years  if 
appropriate  after  consideration  of  the 
evidence  presented  by  the  IPA. 
Debarment  may  exceed  three  years  in 
extraordinary  circumstances.  A  longer 
period  may  be  appropriate,  for  example, 
if  an  IPA  has  been  debarred  by  a  Federal 
agency  for  a  longer  period,  see  section 
1641.7(b),  or  if  an  IPA  has  been 
convicted  of  an  offense  referred  to  in 
section  1641.7(d)  and  will  be 
incarcerated  for  a  period  exceeding 
three  years.  If  a  suspension  precedes  a 
debarment,  the  suspension  period  will 
be  considered  in  determining  the 
debarment  period  and  the  debarment 
may  be  effective  for  less  than  three 
years. 

After  debarment  for  a  specified  period 
has  been  instituted,  the  debarring 
official  may  extend  the  debarment  for  an 
additional  period  if  necessary  to  protect 
LSC  funds.  The  debarment  period  may 
not  be  extended  based  solely  on  the 
facts  and  circumstances  upon  which  the 
initial  debarment  was  based,  but  must 


be  based  on  new  facts,  not  previously  in 
the  record,  and  will  be  effective  only 
after  the  procedures  outlined  in  the 
proposed  rule  have  been  followed. 

Subsection  (b)  defines  the  duration  of 
suspension.  A  suspension  is  a 
temporary  measure,  which  may  be 
instituted  while  debarment  proceedings 
are  being  conducted.  In  addition,  an  IPA 
may  be  suspended  in  anticipation  of  the 
initiation  of  debarment  proceedings,  for 
example,  upon  conclusion  of  an 
investigation  conducted  by  either  the 
OIG  or  other  authority,  upon  completion 
of  a  debarment  proceeding  conducted 
by  a  Federal  agency,  pending  the 
outcome  of  a  criminal  prosecution,  or 
pending  the  outcome  of  proceedings 
conducted  by  a  sanctioning  or  licensing 
body  with  authority  over  IPAs,  such  as 
the  American  Institute  of  Certified 
Public  Accountants  (AICPA)  or  a  State 
Board  of  Accountancy.  If  debarment 
proceedings  are  not  initiated  within  12 
months  after  the  date  of  the  suspension 
notice,  the  suspension  shall  be 
terminated.  However,  if  a  law 
enforcement  official,  including  the 
pohce  or  a  prosecuting  authority,  an 
official  from  another  OIG.  a  state 
licensing  body  or  other  organization 
with  audiority  over  IPAs,  or  a 
government  agency  requests  an 
extension  of  the  suspension  in  writing, 
the  suspension  may  be  extended.  Unless 
a  debarment  has  been  initiated,  a 
suspension  may  not  be  imposed  for 
more  than  18  months. 

Subsection  (c)  defines  the  duration  of 
removal.  A  removal  is  effective  for  the 
years  remaining  on  the  existing  contract 
between  the  IPA  and  the  recipient. 
Because  removal  affects  existing 
contracts,  there  is  an  obvious  concern 
that  removal  not  cause  financial  harm  to 
the  recipient.  Although  current 
contracts  between  recipients  and  their 
IPAs  may  vary,  the  sample  contract 
included  as  an  appendix  to  the  Audit 
Guide  for  Recipients  and  Auditors 
(Audit  Guide)  contains  a  provision 
which  may  be  interpreted  to  allow  the 
recipient  to  end  its  relationship  with  the 
IPA  in  the  event  of  removal,  see  Audit 
Guide,  Appendix  B.  To  clearly  address 
removal  (and  recognize  debarment  and 
suspension),  the  OIG  intends  to  publish 
an  amendment  to  the  sample  agreement. 
The  OIG  also  believes  it  would  be 
advisable  to  send  out  a  notice  to 
recipients  when  this  rule  becomes  final 
suggesting  that  recipients  attempt  to 
modify  existing  contracts  if  possible,  to 
specifically  address  removal.  Such  a 
term  would  be  required  in  future 
contracts  between  recipients  and  their 
IPAs.  In  the  meantime,  if  a  removal 
action  is  considered  against  an  IPA  with 
a  current  contract  that  does  not  include 
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such  a  term,  the  OIG  will  consider  this 
when  contemplating  removal  of  the  IPA. 

Subpart  B — Debarment 

Section  1641.5     E)ebannent 

The  OIG  may  debar  an  IPA  from 
perfonning  audit  services  to  all 
recipients  or  may  debar  an  IPA  from 
performing  audit  services  for  one  or 
more  specific  recipients.  This  section 
informs  the  EPA  and  recipients  of  the 
effect  of  both  types  of  debarment. 
Recipients  are  prohibited  from 
knowingly  awwding  contracts  to, 
extending  or  modifying  existing 
contracts  with,  or  soliciting  proposals 
from  debarred  IPAs.  Although  IPAs 
debarred  from  providing  audit  services 
to  selected  recipients  may  contract  with 
other  recipients,  the  IPA  must  give  prior 
written  notice  to  the  debarring  official 
before  providing  such  services  to  other 
recipients.  In  addition,  the  debarred  IPA 
is  required  to  provide  prior  written 
notice  of  the  debarment  to  any  recipient 
seeking  its  services. 

Section  1641.6    Procedures  for 
Debarment 

This  section  sets  out  the  general 
procedures  for  debarment.  The  specific 
procedures  are  set  out  more  fully  in 
subsequent  sections.  The  OIG  shall 
provide  an  IPA  with  an  opportxmity  to 
be  heard  prior  to  debarring  the  IPA. 
Such  hearing  will  be  held  entirely  by 
written  submissions  unless  the 
debarring  official  finds  that  there  is  a 
genuine  dispute  of  material  fact.  In 
addition,  an  informal  meeting  may  be 
held  between  the  debarring  official  and 
the  IPA. 

Section  1641.7    Causes  for  Debarment 

The  subsections  in  this  section  set  out 
the  causes  for  debarment.  The  causes 
are  based  on  those  set  out  in  the 
government  wide  system,  but  have  been 
modified  to  recognize  the  particular 
circimistances  of  IPAs  performing  audits 
of  LSC  recipients.  The  existence  of  a 
cause  for  debarment  does  not 
necessarily  require  that  the  IPA  be 
debarred;  the  seriousness  of  the  IPA's 
acts  or  omissions  and  any  mitigating 
circumstances  shall  be  considered  in 
making  any  debarment  decisions. 

Subsection  (a)  allows  the  OIG  to  debar 
an  IPA  that  has  failed  significantly  to 
comply  with  government  auditing 
standards  established  by  the 
Comptroller  General  of  the  United 
States,  generally  accepted  auditing 
standards  and/or  OIG  audit  guidance. 
Under  section  509,  LSC  recipients  are 
required  to  have  audits  conducted  in 
accordance  with  guidance  established 
by  the  OIG.  Such  guidance  appears  in 


the  OIG  Audit  Guide  and  audit  bulletins 
issued  by  the  OIG.  The  OIG  audit 
guidance  incorporates  government 
auditing  standards.  Under  the  IG  Act, 
the  OIG  is  required  to  ensure  that  audits 
are  conducted  in  accordance  with 
government  auditing  standards 
(established  by  the  Comptroller 
General). 

Subsection  (b)  allows  debarment 
when  an  IPA  is  currently  debarred  or 
suspended  from  contracting  with  any 
Federal  agency  or  entity  receiving 
Federal  funds.  This  would  include,  for 
example,  where  the  IPA  has  been 
debarred  consistent  with  the 
goverimient  wide  system  for  debarment. 

Subsection  (c)  allows  debarment  if  the 
IPA's  license  to  practice  accounting  has 
been  revoked,  terminated  or  suspended 
by  a  state  licensing  body  or  other 
organization  with  authority  over  IPAs. 

Subsection  (d)  allows  debarment  if 
the  IPA  has  been  convicted  of  any 
offense  indicating  a  breach  of  trust, 
dishonesty  or  lack  of  integrity,  or 
conspiracy  to  do  the  same.  Offenses 
indicating  a  breach  of  trust,  dishonesty 
or  lack  of  integrity  include,  for  example, 
fraud,  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of 
records,  making  false  statements, 
making  false  claims,  or  receiving  stolen 
property. 

Subsection  (e)  allows  debarment  if  the 
IPA  has  been  found  subject  to  a  civil 
judgement  for  any  action  indicating  a 
breach  of  trust,  dishonesty  or  lack  of 
integrity,  or  conspfracy  to  do  the  same. 

Section  1641.8    Notice  of  Proposed 
Debarment 

This  section  sets  out  the  information 
which  must  be  included  in  the  notice  of 
proposed  debarment  sent  to  the  IPA. 
Because  the  IPA  will  have  a  specified 
time  from  receipt  of  the  notice  to 
respond,  see  section  1641.18,  notice  will 
be  sent  in  such  a  way  as  to  ensure  that 
the  OIG  receives  evidence  of  the  IPA's 
receipt  of  the  notice.  Under  this  section, 
a  copy  of  the  notice  is  sent  to  any 
affected  recipient  and  the  recipient  may 
comment  on  the  proposed  action  within 
the  time  that  the  IPA  has  to  respond 
under  section  1641.9. 

Section  1641.9    Response  to  Notice  of 
Proposed  Debarment 

This  section  gives  the  IPA  30  days 
from  receipt  of  the  notice  within  which 
to  respond.  Such  response  must  be  in 
writing  and  should  include  information 
and  argument  in  opposition  to  the 
proposed  debarment.  The  response  may 
request  a  meeting  with  the  debarring 
official  to  permit  the  IPA  to  discuss 
issues  of  fact  or  law  relating  to  the 
proposed  debarment  or  to  otherwise 


resolve  the  matter.  Although  the 
meeting  shall  take  such  form  as  the 
debarring  official  deems  appropriate,  if 
requested,  the  meeting  shall  be  an  in 
person  meeting  at  LSC  headquarters. 
The  meeting  must  be  held  within  20 
days  of  the  response. 

Under  subsection  (d),  if  the  IPA  fails 
to  respond  to  the  notice,  this  shall  be 
deemed  an  admission  of  the  existence  of 
the  cause(s)  for  debarment  set  out  in  the 
notice  and  an  acceptance  of  the  period 
of  debarment,  and  the  debarring  official 
may  enter  a  final  decision  without 
further  proceedings. 

Section  1641.10    Additional 
Proceedings  as  to  Disputed  Material 
Facts 

If  the  debarring  official  finds  that  the 
IPA's  submission  raises  a  genuine 
dispute  of  material  fact  and  the  action 
is  not  based  on  a  conviction  or  civil 
judgment  under  section  1641.7(d)  or  (e), 
the  IPA  will  be  afforded  an  opportunity 
to  appear  (with  counsel),  submit 
documentary  evidence,  present 
witnesses,  and  confront  any  witnesses 
the  OIG  presents.  Where  there  is  no 
genuine  dispute  of  material  fact,  an 
evidentiary  hearing  is  not  warranted.  In 
the  case  of  a  conviction  or  civil 
judgment,  the  facts  underlying  the 
conviction  or  civil  judgment  would 
have  been  fully  adjudicated  in  another 
forum  and  a  hearing  on  those  facts 
would  be  inappropriate.  In  addition, 
there  should  be  no  dispute  about  the 
existence  of  the  conviction  or  civil 
judgment. 

If,  on  the  other  hand,  the  debarring 
official  finds  that  the  IPA's  submission 
does  not  raise  a  genuine  issue  of 
material  fact,  no  such  additional 
proceedings  will  be  provided  and  the 
hearing  shall  be  held  entirely  by  written 
submissions  (except  to  the  extent  a 
meeting  is  held  under  section 
1641.9(c)). 

If  additional  proceedings  are  to  be 
held,  the  IPA  shall  be  notified,  and  such 
notice  shall  identify  the  procedures 
under  which  the  proceeding  will  be 
conducted.  A  transcribed  record  of  such 
proceedings  shall  be  prepared,  with  a 
copy  provided  to  the  IPA  without  cost. 
At  the  debarring  official's  discretion, 
disputed  material  facts  may  be  referred 
to  a  fact  finder  for  analysis  and 
recommendation.  Such  fact  finder  need 
notbe  a  member  of  the  OIG  staff. 

Subpart  C — Suspension 

The  sections  in  this  subpart  set  out 
the  causes,  procedures  and  effect  of  a 
suspension.  Suspension  procedures  are 
similar  to  those  for  debarment. 
However,  the  procedures  have  been 
streamlined  by  shortening  the  time 
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periods  and  p  roviding  for  a  strictly 
show  cause  p  •ocedure,  entirely  by 
written  subm  ssions.  except  that  an 
informal  meeting  may  be  held. 

Section  1641. kl    Suspension 

A  suspension  is  for  a  temporary 
period  pendiig  the  completion  of  an 
investigation  br  other  legal, 
administrative  or  debarment 
proceedings.  JThis  section  applies 
section  1641^,  regarding  debarment,  to 
suspension.  The  OIG  may  suspend  an 
IPA  from  performing  audit  services  to 
all  recipients  or  may  suspend  an  IPA 
from  performing  audit  services  for  one 
or  more  specific  recipients.  This  section 
informs  the  II 'A  and  recipients  of  the 
effect  of  both  types  of  suspension. 

Section  1 64 1 , 1 2    Procedures  for 
Suspension 

Before  suspending  an  IPA,  the  OIG 
will  provide  a  show  cause  hearing  held 
entirely  by  w  itten  submissions  (except 
that  a  meetinj ;  between  the  IPA  and  the 
debarring  official  may  be  held).  The 
specific  procedures  are  set  out  more 
fully  in  subse  quent  sections. 


Section  1641 

The  causes 
same  as  thos« 


suspension 
adequate 
exist,  rather 
evidence  thai 
debarment 
for  the  listed 
than  a 


III 


1 3    Causes  for  Suspension 
for  suspension  are  the 


for  debarment.  In  a 
However,  there  must  be 
evi<  ence  that  the  cause(s)  may 
t  lan  a  preponderance  of  the 
the  cause(s)  exist  as  in 
addition,  an  indictment 
types  of  offenses,  rather 
conviction,  is  sufficient  cause  for 


14    Notice  of  Proposed 


suspension. 

Section  1641 
Suspension 

The  notice  for  suspension  is  the  same 
as  that  for  debarment,  except  a 
suspension  notice  includes  a  directive, 
returnable  in  10  days,  to  show  cause 
why  a  suspei  sion  should  not  be 
instituted. 

Section  1641  15    Response  to  Notice  of 
Proposed  Su!  pension 

The  IPA's  lesponse  to  the  notice  of 
suspension  must  be  received  within  10 
days  of  recei|)t  of  the  notice.  The 
response  shoild  contain  information 
similar  to  that  discussed  under  section 
1641.9  relatitg  to  debarment.  Similar 
provisions  allow  for  a  meeting  between 
the  IPA  and  I  he  debarring  official  and 
describe  the  jffect  of  not  responding. 

Subpart  D —  Removal 

Section  1641.16    Removal 

The  OIG  n  ay  remove  an  IPA  from 
performing  audit  services  for  one  or 
more  recipieits.  This  section  informs 
the  IPA  and  ecipients  of  the  effect  of  a 


removal.  Recipients  are  prohibited  from 
extending  existing  contracts  with 
removed  IPAs.  It  is  likely  that  the  OIG 
would  simultaneously  debar  (or  prohibit 
the  IPA  from  entering  into  future 
contracts  with  recipients)  and  remove 
the  IPA,  see  section  1641.17(b).  Absent 
complete  debarment,  IPAs  removed 
from  providing  audit  services  to 
selected  recipients  may  contract  with 
other  recipients.  The  IPA,  however, 
must  give  prior  written  notice  to  the 
debarring  official  before  providing  such 
services  to  otber  recipients.  In  addition, 
the  removed  IPA  is  required  to  provide 
prior  written  notice  of  the  removal  to 
any  recipient  seeking  its  services. 

Section  1641.17    Notice  of  Proposed 
Removal;  Response  to  Notice; 
Additional  Proceedings 

The  notice,  response  and  limited 
availability  of  additional  proceedings 
are  the  same  for  removal  as  they  are  for 
debarment. 

Subpart  E — Decisions 

Section  1641.18    Decisions  of 
Debarring  Official 

Subsection  (a)  sets  out  the  standard  of 
proof  for  debarment  and  removal 
(preponderance  of  the  evidence)  and  for 
suspension  (adequate  evidence). 

Subsection  (b)  sets  out  the 
information  that  will  be  included  in  the 
administrative  record,  which  will  form 
the  basis  for  the  decision. 

Subsection  (c)  notifies  IPAs  that  the 
failure  of  the  OIG  to  meet  a  time 
requirement  does  not  preclude  the  OIG 
from  taking  the  debarment,  suspension 
or  removal  action. 

Subsection  (d)  sets  forth  the 
information  that  will  be  contained  in 
the  debarring  official's  decision.  Among 
other  things,  this  includes  notifying  the 
IPA  that  the  decision  will  become  a 
matter  of  public  record.  In  the 
government  wide  system  for  suspension 
and  debarment,  the  General  Services 
Administration  (GSA)  is  required  to 
maintain  and  distribute  a  current  list  of 
all  entities  debarred  or  suspended  by 
Federal  agencies  or  by  the  General 
Accounting  Office  (GAO).  Although  we 
cannot  include  IPAs  which  the  OIG 
debars  on  this  GSA  list,  the  OIG  plans 
to  maintain  a  list  of  debarred, 
suspended  and  removed  IPAs,  to 
distribute  the  list  to  recipients,  and  to 
maintain  the  list  on  the  OIG  website. 

Subsection  (e)  sets  out  the  debarring 
official's  authority  to  withdraw  the 
notice  of  debarment,  suspension  or 
removal,  where  appropriate,  or  to 
terminate  the  proceedings,  and 
subsection  (f)  sets  out  the  debarring 
official's  authority  to  settle  the  action 


and  to  place  appropriate  conditions  on 
the  IPA. 

Section  1641.19    Exceptions  to 
Debarment,  Suspension  and  Removal 

In  unique  circumstances,  where  there 
are  compelling  reasons  to  use  a 
particular  IPA  for  a  specific  task,  the 
recipient  requiring  such  services  may 
submit  to  the  OIG  a  request  to  except 
the  IPA  from  the  effects  of  the 
debarment,  suspension  or  removal.  The 
Inspector  General  may  provide  an 
exception  for  a  particular  contract  upon 
a  written  determination  that  a 
compelling  reason  exists  for  using  the 
IPA  in  a  particular  instance.  Under 
certain  circumstances,  a  compelling 
reason  may  be  that  the  recipient  is  in  a 
rural  area  and  there  are  no  other  IPAs 
within  a  reasonable  distance  from  the 
recipient. 

Section  1641.20    Appeal  and 
Reconsideration  of  Debarring  Official 
Decisions 

This  section  allows  for  appeal  or 
reconsideration  of  the  debarring 
official's  decision  to  debar,  suspend  or 
remove  an  IPA. 

Appeals  are  decided  by  the  Inspector 
General,  who  may  uphold,  reverse  or 
modify  the  debarring  official's  decision. 
A  written  appeal  may  be  filed  by  a 
debarred  or  removed  IPA  within  30  days 
of  receipt  of  the  decision  and  by  a 
suspended  IPA  within  15  days  of 
receipt.  At  his  discretion,  the  Inspector 
General  may  stay  the  effect  of  the 
debarring  official's  decision  pending  the 
conclusion  of  review,  after  determining 
that  a  compelling  reason  to  do  so  exists. 

Requests  for  reconsideration  are 
decided  by  the  debarring  official.  Such 
requests  must  be  in  writing  and 
supported  by  documentation  justifying 
the  action  on  reconsideration. 
Modification  of  the  decision  on 
reconsideration  is  appropriate  only  in 
the  circumstances  set  out  in  the 
proposed  rule. 

List  of  Subjects  in  45  CFR  Part  1641 

Accounting,  Grant  programs,  Hearing 
and  appeal  procedures.  Legal  services. 

For  reasons  set  forth  in  the  preamble, 
LSC  proposes  to  amend  Chapter  XVI  of 
Title  45  by  adding  part  1641  as  follows: 

PART  1641— DEBARMENT, 
SUSPENSION  AND  REMOVAL  OF 
RECIPIENT  AUDITORS 

Subpart  A— General 

Sec. 

1641.1  Purpose/ Applicability. 

1641.2  Definitions. 

1641.3  Scope  of  debarment,  suspension  and 
removal. 
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1641.4  Duration  of  debannent,  suspension 
and  removal. 

Subpart  B — Debannent 

1641.5  Debannent. 

1641.6  Procedures  for  debarment. 

1641.7  Causes  for  debannent. 

1641.8  Notice  of  proposed  debannent. 

1641.9  Response  to  notice  of  proposed 
debarment. 

1641.10  Additional  proceedings  as  to 
disputed  material  facts. 

Subpart  C— Suspension 

1641.11  Suspension. 

1641.12  Procedures  for  suspension. 

1641.13  Causes  for  suspension. 

1641.14  Notice  of  proposed  suspension. 

164 1 . 1 5  Response  to  notice  of  proposed 
suspension. 

Subpart  D— Removal 

1641.16  Removal. 

164 1 . 1 7  Notice  of  proposed  removal; 
resp>onse  to  notice;  additional 
procedures. 

Subpart  E— Decisions 

1641.18  Decisions  of  debarring  official. 

1 64 1 . 1 9  Exceptions  to  debarment , 
suspension  and  removal. 

1641.20  Appeal  and  reconsideration  of 
debarring  official  decisions. 

Authority:  42  U.S.C.  2996e(g);  Pub.  L.  No. 
105-277  (1998),  incorporating  by  reference 
Pub.  L.  No.  104-208,  §  503(a),  110  Stat.  1321, 
§  509(d)  (1996). 

Subpart  A— General 
§1641.1    Purpose/Applicability. 

In  order  to  assist  in  ensiuing  that 
recipients  receive  acceptable  audits,  this 
rule  sets  out  the  authority  of  the  Legal 
Services  Corporation  ("LSC")  Office  of 
Inspector  General  ("OIG")  to  debar, 
suspend  and  remove  independent 
public  accountants  ("IPAs")  from 
performing  audit  services  for  recipients. 
This  rule  informs  IPAs  of  their  rights  to 
notice  and  an  opportunity  to  be  heard 
on  actions  involving  debannent, 
suspension  and  removal,  and  the 
standards  upon  which  such  actions  will 
be  taken.  This  part  applies  to  IPAs 
performing  audit  services  for  recipients, 
subrecipients  or  other  entities  which 
receive  LSC  funds  and  are  required  to 
have  an  audit  performed  in  accordance 
with  guidance  promulgated  by  the  OIG. 

§1641.2    Definitions. 

(a)  Adequate  evidence  means 
information  sufficient  to  support  the 
reasonable  belief  that  a  particular  act  or 
omission  has  occurred. 

(b)  Audit  services  means  the  annual 
financial  statement  audit  of  a  recipient. 

(c)  Contract  means  agreement 
between  a  recipient  and  an  IPA  for  an 
IPA  to  provide  audit  services  to  the 
recipient. 


(d)  Conviction  means  a  judgment  or 
conviction  of  a  criminal  offense  by  any 
court,  whether  entered  upon  a  verdict  or 
plea  including  pleas  of  nolo  contendere. 

(e)  Debannent  means  a  decision  by 
the  debarring  official  to  prohibit  an  IPA 
from  soliciting  or  entering  into  new 
contracts  to  perform  audit  services  for 
recipient(s)  based  upon  a  finding  by 
preponderance  of  the  evidence  that  any 
of  the  causes  for  debarment  set  out  in 

§  1641.7  exist.  Debarment  may  cover  an 
IPA's  contracts  with  all  recipients  or 
with  one  or  more  specific  recipients. 

(f)  Debarring  official  is  the  official 
responsible  for  debarment,  suspension 
and  removal  actions  under  this  part. 
The  OIG  staff  person  performing  the 
function  of  legal  counsel  or  his  or  her 
designee  is  the  debarring  official.  In  the 
absence  of  an  OIG  legal  counsel,  the 
debarring  official  shall  be  the  OIG  staff 
person  designated  by  the  Inspector 
General. 

(g)  Indictment  means  an  indictment 
for  a  criminal  offense.  An  information  or 
other  filing  by  competent  authority 
charging  a  criminal  offense  shall  be 
given  the  same  effect  as  an  indictment. 

(h)  IPA  means  an  independent  public 
accoimtant. 

(i)  Knowingly  means  that  an  act  was 
done  voluntarily  and  intentionally  and 
not  because  of  mistake  or  accident. 

(j)  Material  fact  means  one  which  is 
necessary  to  determine  the  outcome  of 
an  issue  or  case  and  without  which  the 
case  could  not  be  supported. 

(k)  Preponderance  of  the  evidence 
means  proof  by  information  that, 
compared  with  that  opposing  it,  leads  to 
the  conclusion  that  the  fact  at  issue  is 
more  probably  true  than  not. 

(1)  flemova/ means  a  decision  by  the 
debarring  official  to  prohibit  an  IPA 
from  performing  audit  services  in 
subsequent  years  of  an  existing  contract 
with  one  or  more  specific  recipients 
based  upon  a  finding  by  a 
preponderance  of  the  evidence  that  any 
of  the  causes  referred  to  in  §  1641.17 
exist. 

(m)  Suspension  means  a  decision  by 
the  debarring  official,  in  anticipation  of 
a  debarment,  to  prohibit  an  IPA  from 
soliciting  or  entering  into  new  contracts 
to  perform  audit  services  for  recipient(s) 
based  upon  a  finding  of  adequate 
evidence  that  any  of  the  causes  referred 
to  in  §  1641.13  exist.  Suspension  may 
cover  an  IPA's  contracts  with  all 
recipients  or  with  one  or  more  specific 
recipients. 

§1641.3    Scope  of  debarment,  suspension 
and  removal. 

An  IPA  may  be  debarred,  suspended 
or  removed  under  this  part  only  if  the 
IPA  is  specifically  named  and  given 


notice  of  the  proposed  action  and  an 
opportunity  to  respond  in  accordance 
with  this  part. 

(a)  Actions  against  individual  IPAs. 
Debarment,  suspension  or  removal  of  an 
individual  IPA,  debars,  suspends  or 
removes  that  individual  from 
performing  audit  services  as  an 
individual  or  as  an  employee, 
independent  contractor,  agent  or  other 
representative  of  an  IPA  firm. 

(b)  Actions  against  IPA  firms.  (1) 
Debarment,  suspension  or  removal  of  an 
IPA  firm  under  this  rule  constitutes 
debannent,  suspension  or  removal  of  all 
its  divisions  and  other  organizational 
elements,  unless  the  decision  is  limited 
by  its  terms  to  one  or  more  specifically 
identified  divisions  or  other 
organizational  elements. 

(2)  The  debarment,  suspension  or 
removal  action  contemplated  in 
paragraph  (b)(1)  of  this  section  may 
include  any  firm  that  is  an  affiliate, 
subcontractor,  joint  venturer,  agent  or 
representative  of  the  IPA  firm  only  if 
such  firm  was  materially  involved  in  the 
relevant  engagement  and  is  specifically 
named  and  given  notice  of  the  proposed 
action  and  an  opportunity  to  respond  in 
accordance  with  this  part. 

(3)  The  debarment,  suspension  or 
removal  action  contemplated  in 
paragraph  (b)(1)  of  this  section  may 
include  an  individual  officer,  director, 
or,  partner  responsible  for  the 
engagement,  or  an  individual  employee, 
independent  contractor,  agent, 
representative  or  other  individual 
associated  with  an  IPA  firm  only  if  such 
individual  is  specifically  named  and 
given  notice  of  the  proposed  action  and 
an  opportunity  to  respond  in 
accordance  with  this  part. 

§  1641.4    Duration  of  debarment, 
suspension  and  removal. 

A  debarment,  suspension  or  removal 
is  effective  as  set  out  in  the  debarring 
official's  decision  to  debar,  suspend  or 
remove,  issued  pursuant  to  §  1641.18. 

(a)  Debannent.  (1)  Debarment 
generally  should  not  exceed  three  years, 
but  may  be  for  a  shorter  period  based  on 
a  consideration  of  the  evidence 
presented  by  the  IPA.  Debarment  may 
exceed  three  years  in  extraordinary 
circumstances. 

(2)  If  a  suspension  precedes  a 
debarment,  the  suspension  period  shall 
be  considered  in  determining  the 
debarment  period. 

(3)  The  debarring  official  may  extend 
an  existing  debannent  for  an  additional 
period  if  the  debarring  official 
determines,  based  on  additional  facts 
not  previously  in  the  record,  that  an 
extension  is  necessary  to  protect  LSC 
funds.  The  standards  and  procedures  in 
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this  part  shall  be  applied  in  any 
proceeding  tto  extend  a  debarment. 

(b)  Suspehsion.  (1)  Suspension  shall 
be  for  a  temlporary  period  pending  the 
completionrof  an  investigation  or  other 
legal  or  debirment  proceedings, 
including  a  proceeding  conducted  by  a 
state  licensing  body  or  other 
organization  with  authority  over  IPAs. 

(2)  If  debarment  proceedings  are  not 
initiated  within  12  months  after  the  date 
of  the  suspension  notice,  the  suspension 
shall  be  terminated  unless  a  law 
enforcement  official,  an  investigative  or 
audit  official  from  another  OIC,  a  state 
licensing  bqdy  or  other  organization 
with  authority  over  IPAs,  or  a 
government^  agency  requests  its 
extension  in  writing.  In  such  cases,  the 
suspension  pay  be  extended  for  an 
additional  s»x  months.  In  no  event  may 
a  suspensioh  be  imposed  for  more  than 
18  months,  unless  debarment 
proceedings  have  been  initiated  within 
that  period. , 

(3)  OIG  shall  notify  the  appropriate 
official,  Stat;  licensing  body  or  other 
organizatior  with  authority  over  IPAs, 
or  appropri4te  government  agency,  if 
any,  of  an  irtipending  termination  of  a 
suspension  iit  least  30  days  before  the 
12-month  ptiriod  expires  to  allow  an 
opportunity  to  request  an  extension. 
Providing  si  ch  notification  follows 
Federal  poli:y. 

(4)  The  lii  lit  on  the  duration  of  a 
suspension  in  paragraph  (b)(2)  of  this 
section  may  be  waived  by  the  affected 
IPA. 

(c)  Removri].  Removal  shall  be 
effective  forkhe  years  remaining  on  the 
existing  con^ct(s)  between  the  IPA  and 
the  recipienf(s). 

Subpart  B-^Oebarment 

jS  1641.5    Defearment 

(a)  IPAs  di  ibarred  from  providing 
audit  services  for  all  recipients  are 
prohibited  ftom  soliciting  or  entering 
into  any  new  contracts  for  audit  services 
with  recipients  for  the  duration  of  the 
specified  period  of  debarment. 
Recipients  shall  not  knowingly  award 
contracts  to.jextend  or  modify  existing 
contracts  vmh,  or  solicit  proposals  from, 
such  IPAs.  liebarred  IPAs  also  are 
prohibited  f^m  providing  audit  services 
to  recipients!  as  agents  or  representatives 
of  other  IPAi. 

(b)  IPAs  debarred  from  providing 
audit  services  for  one  or  more  specific 
recipient(s)  are  prohibited  from 
soliciting  or  entering  into  any  new 
contracts  foi  audit  services  with  such 
recipient(s)  or  the  duration  of  the 
period  of  de  )annent  as  determined 
pursuant  to  his  part.  The  affected 
recipient(s)  <  hall  not  knowingly  award 


contracts  to,  extend  or  modify  existing 
contracts  with,  or  soUcit  proposals  from, 
such  IPAs.  Debarred  IPAs  also  are 
prohibited  from  providing  audit  services 
to  the  affected  recipient(s)  as  agents  or 
representatives  of  other  IPAs,  and  are 
required  to  provide  prior  written  notice 
to  the  debarring  official  before  providing 
such  services  to  other  recipients 
Debarred  IPAs  also  must  provide  prior 
written  notice  of  the  debarment  to  any 
such  recipient. 

§  1 641 .6    Procedures  for  debarment 

Before  debarring  an  IPA,  the  OIG  shall 
provide  the  IPA  with  a  hearing  in 
accordance  with  the  procedures  set  out 
in  §§  1641.7  through  1641.9.  Such 
hearing  shall  be  held  entirely  by  written 
submissions,  except: 

(a)  Additional  proceedings  shall  be 
held  under  §  1641.10  if  the  debarring 
official  finds  there  is  a  genuine  dispute 
of  material  fact;  and/or 

(b)  A  meeting  may  be  held  under 
§  1641.9(c). 

§  1 641 .7    Causes  for  debarment 

The  debarring  official  may  debar  an 
IPA  from  performing  audit  services  in 
accordance  with  the  procedures  set 
forth  in  this  part  upon  a  finding  by  a 
preponderance  of  the  evidence  that: 

(a)  The  IPA  has  failed  significantly  to 
comply  with  government  auditing 
standards  established  by  the 
Comptroller  General  of  the  United 
States,  generally  accepted  auditing 
standards  and/or  OIG  audit  guidance; 

(b)  The  IPA  is  currently  debarred  or 
suspended  from  contracting  with  any 
Federal  agency  or  entity  receiving 
Federal  funds,  including  where  the  IPA 
has  stipulated  to  such  debarment  or 
suspension; 

(c)  The  IPA's  license  to  practice 
accounting  has  been  revoked, 
terminated  or  suspended  by  a  state 
licensing  body  or  other  organization 
with  authority  over  IPAs; 

(d)  The  IPA  has  been  convicted  of  any 
offense  indicating  a  breach  of  trust, 
dishonesty  or  lack  of  integrity,  or 
conspiracy  to  do  the  same;  or 

(e)  The  IPA  has  been  found  subject  to 
a  civil  judgment  for  any  action 
indicating  a  breach  of  trust,  dishonesty 
or  lack  of  integrity,  or  conspiracy  to  do 
the  same. 

§  1 641 .8    Notice  of  proposed  debarment 
(a)  Before  debarring  an  IPA,  the  OIG 
shall  send  it  written  notice  of  the 
proposed  debarment.  Such  notice  shall: 

(1)  State  that  debarment  is  being 
considered; 

(2)  Identify  the  reasons  for  the 
proposed  debarment  sufficient  to  put 
the  IPA  on  notice  of  the  conduct  or 


transaction(s)  upon  which  a  debarment 
proceeding  is  based; 

(3)  Identify  the  regulatory  provisions 
governing  the  debarment  proceeding; 
and 

(4)  State  that  debarment  may  be  for  a 
period  of  up  to  three  years  or  longer 
under  extraordinary  circumstances.  If 
the  OIG  has  determined  that 
extraordinary  circumstances  warranting 
debarment  in  excess  of  three  years  may 
exist,  the  notice  shall  so  state. 

(b)  A  copy  of  the  notice  also  shall  be 
sent  to  the  affected  recipient(s),  if  any, 
which  may  comment  on  the  proposed 
action  in  the  time  frame  set  out  in 
§1641.9. 

§  1 641 .9    Response  to  notice  of  proposed 
det)arment 

(a)  The  IPA  shall  have  30  days  from 
receipt  of  the  notice  within  which  to 
respond. 

(b)  The  response  shall  be  in  writing 
and  may  include  information  and 
argument  in  opposition  to  the  proposed 
debarment,  including  any  additional 
specific  information  pertaining  to  the 
possible  causes  for  debarment,  and 
information  and  argument  in  mitigation 
of  the  proposed  period  of  debarment. 

(c)  The  response  may  request  a 
meeting  with  the  debarring  official  to 
permit  the  IPA  to  discuss  issues  of  fact 
or  law  relating  to  the  proposed 
debarment,  or  to  otherwise  resolve  the 
pending  matters.  Any  such  meeting 
shall  take  such  form  as  the  debarring 
official  deems  appropriate  and  shall  be 
held  within  20  days  of  the  response.  If 
requested  by  the  IPA.  such  meeting 
shall  be  an  in  person  meeting  at  LSC 
headquarters. 

(d)  Failure  to  respond  to  the  notice 
shall  be  deemed  an  admission  of  the 
existence  of  the  cause(s)  for  debarment 
set  forth  in  the  notice  and  an  acceptance 
of  the  period  of  debarment.  In  such 
circumstances,  without  further 
proceedings,  the  debarring  official  may 
enter  a  final  decision  stating  the  period 
of  debarment. 

§1641.10    Additional  proceedings  as  to 
disputed  material  facts. 

(a)  In  actions  not  based  upon  a 
conviction  or  civil  judgment  under 
§  1641.7(d)  or  (e),  if  the  debarring 
official  finds  that  the  IPA's  submission 
raises  a  genuine  dispute  of  material  fact, 
the  IPA  shall  be  afforded  an  opportunity 
to  appear  (with  counsel,  if  desired), 
submit  documentary  evidence,  present 
witnesses,  and  confront  any  witnesses 
the  OIG  presents.  If  the  debarring 
official  finds  that  the  IPA's  submission  . 
does  not  raise  a  genuine  issue  of 
material  fact,  additional  proceedings 
will  not  be  provided.  In  such  case,  the 
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hearing  shall  be  held  entirely  by  written 
submissions,  except  that  a  meeting  may 
be  held  under  §  1641.9(c). 

(b)  If  the  debarring  official  determines 
additional  proceedings  to  be  warranted, 
OIG  shall  notify  the  IPA.  Such  notice 
shall  include  notice  of  the  procedures 
under  which  such  proceedings  shall  be 
conducted. 

(c)  A  transcribed  record  of  any 
additional  proceedings  shall  be 
prepared  and  a  copy  shall  be  made 
available  to  the  IPA  without  cost. 

(d)  The  debarring  official  may  refer 
disputed  material  facts  to  a  fact  finder, 
who  need  not  be  a  member  of  the  OIG 
staff,  for  analysis  and  recommendation. 

Subpart  C — Suspension 

§1641.11    Suspension. 

(a)  A  suspension  shall  be  for  a 
temporary  period  pending  the 
completion  of  an  investigation  or  such 
other  legal,  administrative  or  debarment 
proceedings  as  may  ensue. 

(b)  Section  1641.5  applies  to  a 
suspension  action,  except  that  the  term 
"suspension"  shall  be  substituted  for 
the  term  "debarment." 

§1641.12    Procedures  for  suspension. 

Before  suspending  an  IPA,  the  OIG 
shall  provide  the  IPA  v«th  a  show  cause 
hearing  in  accordance  with  the 
procedures  set  out  in  §§  1641.13 
through  1641.15.  Such  hearing  shall  be 
held  entirely  by  written  submissions, 
except  that  a  meeting  may  beheld  under 
§  1641.15(c). 

§1641.13    Causes  for  suspension 

The  debarring  official  may  suspend  an 
IPA  in  accordance  with  the  procedures 
set  forth  in  this  part  upon  adequate 
evidence  that: 

(a)  A  cause  for  debarment  under 
§  1641.7  may  exist;  or 

(b)  The  IPA  has  been  indicted  for  any 
offense  described  in  §  1641.7. 

§1641.14    Notice  of  proposed  suspension. 

(a)  Before  suspending  an  IPA,  OIG 
shall  send  it  written  notice  of  cause  to 
suspend.  Such  notice  shall: 

(1)  Include  the  information  set  out  in 
§  1641.8,  except  the  terra  "suspension" 
shall  be  substituted  for  the  term 
"debarment";  and 

(2)  Include  a  directive  to  show  cause, 
signed  by  the  debarring  official,  which 
shall  inform  the  IPA  that  unless  the  IPA 
responds  within  10  days  as  provided  in 
§  1641.15,  a  suspension  will  be 
imposed. 

(d)  a  copy  of  the  notice  also  shall  be 
sent  to  the  affected  recipient(s),  if  any, 
who  may  comment  on  the  proposed 
action  in  the  time  frame  set  out  in 
§1641.15. 


§1641.15    Response  to  notice  of  proposed 
suspension. 

(a)  The  IPA  shall  have  10  days  fi'om 
receipt  of  the  notice  within  which  to 
respond. 

(d)  The  response  shall  be  in  vmting 
and  may  include  information  and 
argument  in  opposition  to  the  proposed 
suspension,  including  any  additional 
specific  information  pertaining  to  the 
possible  causes  for  suspension,  and 
information  and  argument  in  mitigation 
of  the  proposed  period  of  suspension. 

(c)  Tne  response  may  request  a 
meeting  with  the  OIG  official  identified 
in  the  notice  to  permit  the  IPA  to 
discuss  issues  of  fact  or  law  relating  to 
the  proposed  suspension,  or  to 
otherwise  resolve  the  pending  matters. 

(1)  Any  such  meeting  shall  take  such 
form  as  die  debarring  official  deems 
appropriate  and  shall  be  held  within  10 
days  of  the  response. 

(2)  No  meeting  will  be  held  if  a  law 
enforcement  official,  an  investigative  or 
audit  official  fi'om  another  OIG,  a  state 
licensing  body  or  other  organization 
with  authority  over  IPAs.  or  a 
governmental  agency  has  advised  in 
writing  that  the  substantial  interest  of  a 
governmental  unit  would  be  prejudiced 
by  such  a  meeting  and  the  debarring 
official  determines  that  the  suspension 
is  based  on  the  same  facts  as  pending  or 
contemplated  legal  proceedings 
referenced  by  the  law  enforcement 
official. 

(d)  Failure  to  respond  to  the  notice 
shall  be  deemed  an  admission  of  the 
existence  of  the  cause(s)  for  suspension 
set  forth  in  the  notice  and  an  acceptance 
of  the  period  of  suspension.  In  such 
circumstances,  the  OIG  may  proceed  to 
a  final  decision  without  further 
proceedings. 

Subpart  D — Removal 

§1641.16    Removal. 

Removed  IPAs  are  prohibited  from 
performing  audit  services  in  subsequent 
years  under  an  existing  contract(s)  with 
one  or  more  specific  recipients.  The 
affected  recipient(s)  shall  not  extend 
existing  contracts  with  such  IPAs. 
Removed  IPAs  also  are  prohibited  fi-om 
providing  audit  services  to  the  affected 
recipient{s)  as  agents  or  representatives 
of  other  IPAs,  and  are  required  to 
provide  prior  written  notice  to  the 
debarring  official  before  providing  such 
services  to  other  recipients.  Debarred 
IPAs  also  must  provide  prior  written 
notice  of  the  removal  to  any  such 
recipient. 

§  1 64 1 . 1 7    Notice  of  proposed  removal ; 
response  to  notice;  additional  procedures, 
(a)  Sections  1641.6  through  1641.10 
apply  in  the  case  of  a  removal  action, 


except  the  term  "removal"  shall  be 
substituted  for  the  term  "debarment." 

(b)  A  Notice  of  Proposed  Removal 
normally  will  be  accompanied  by  a 
Notice  of  Proposed  Debarment,  and  the 
proceedings  may  be  consolidated. 

Subpart  E — Decisions 

§1641.18    Decisions  of  detMrrtng  official. 

(a)  Standard  of  proof .  (1)  A  debarment 
or  removal  must  be  based  on  a  finding 
that  the  cause  or  causes  for  debarment 
or  removal  are  established  by  a 
preponderance  of  the  evidence  in  the 
administrative  record  of  the  case. 

(2)  A  suspension  must  be  based  on  a 
finding  that  the  cause  or  causes  are 
established  by  adequate  evidence  in  the 
administrative  record  of  the  case. 

(b)  The  administrative  record  consists 
of  the  portion  of  any  information, 
reports,  documents  or  other  evidence 
identified  and  relied  upon  in  the  Notice 
of  Proposed  Debarment,  the  Notice  of 
Proposed  Suspension,  or  the  Notice  of 
Proposed  Removal,  together  with  any 
material  portions  of  the  IPA's  response 
and  any  relevant  material  submitted  by 
an  affected  recipient.  In  the  case  of 
debarment,  when  additional 
proceedings  are  necessary  to  determine 
disputed  material  facts,  the  debarring 
official  shall  base  the  decision  on  the 
facts  as  found,  together  with 
consideration  of  any  information  and 
argument  submitted  by  the  IPA  or  an 
affected  recipient  and  any  other 
information  in  the  administrative 
record. 

(c)  Failure  of  the  OIG  to  meet  a  time 
requirement  of  this  part  does  not 
preclude  the  OIG  from  debarring, 
suspending  or  removing  an  IPA. 

(d)  Notice  of  decisions.  IPAs  shall  be 
given  prompt  notice  of  the  debarring 
official's  decision.  A  copy  of  the 
decision  also  will  be  sent  to  the  affected 
recipient.  If  the  debarring  official 
debars,  suspends  or  removes  an  IPA,  the 
decision  shall: 

(1)  Set  forth  the  finding(s)  upon 
which  the  decision  is  based; 

(2)  Set  forth  the  effect  of  the 
debarment,  suspension  or  removal 
action  and  the  effective  dates  of  the 

action; 

(3)  Refer  the  IPA  to  its  procedural 
rights  of  appeal  and  reconsideration 
under  §1641.20;  and 

(4)  Inform  the  IPA  diat  a  copy  of  the 
debarring  official's  decision  will  be  a 
public  document  and  the  fact  of 
debarment  or  suspension  will  be  a 
matter  of  public  record. 

(e)  If  the  debarring  official  decides 
that  a  debarment,  suspension,  or 
removal  is  not  warranted,  the  Notice 
may  be  withdrawn  or  the  proceeding 
may  'ae  otherwise  terminated. 
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(0  If  the  debarring  official  deems  it 
appropriate!  the  debarring  official  may, 
at  any  time  J  settle  by  agreement  with  the 
IPA  a  debarKient,  suspension,  or 
removal  action.  Such  a  negotiated 
settlement  may  include  the  imposition 
of  appropriate  conditions  on  the  IPA. 

§  1 641 .1 9    Ekceptions  to  debarment, 
suspension  $nd  removal. 

Exceptioijs  to  the  effects  of 
debarment,  suspension  or  removal  may 
be  available  in  unique  circumstances, 
where  therejare  compelling  reasons  to 
use  a  particular  IPA  for  a  specific  task. 
Requests  fo^  such  exceptions  may  be 
submitted  ojily  by  the  recipient 
requiring  aiidit  services.  The  Inspector 
General  may  except  a  contract  from  the 
effects  of  d«}arment,  suspension  or 
removal  upon  a  written  determination 
that  a  compelling  reason  exists  for  using 
the  IPA  in  tljie  particular  instance. 

§1641.20    Appeal  and  reconsideration  of 
debarring  official  decisions. 

(a)  A  debarred,  suspended  or  removed 
IPA  may  sulkmit  the  debarring  official's 
decision  for]  appeal  or  reconsideration  in 
accordance  With  this  section.  Within  60 
days,  IPAs  iiall  be  given  notice  of 
decisions  oi)  appeal  and 
reconsideralion. 

(b)  Appeal.  (\)  A  debarred,  suspended 
or  removed  IPA  may  appeal  the  decision 
to  the  Inspector  General,  who  may 
uphold,  reverse  or  modify  the  debarring 
official's  decision. 

(2)  The  appeal  shall  be  filed  in 
writing:        ] 

(i)  By  a  debarred  or  removed  IPA, 
within  30  days  of  receipt  of  the 
decision; 

(ii)  By  a  suspended  IPA,  within  15 
days  of  receipt  of  the  decision. 

(3)  The  Inspector  General,  at  his  or 
her  discretion  and  after  determining  that 
a  compellinj  >  reason  exists,  may  stay  the 
effect  of  the  debarment,  suspension  or 
removal  pending  conclusion  of  his  or 
her  review  c  f  the  matter. 

(c)  Recomideration.  (1)  A  debarred, 
suspended  c  r  removed  IPA  may  submit 
a  request  to  he  debarring  official  to 
reconsider  i  le  debarment,  suspension  or 
removal  decision,  reduce  the  period  of 
debarment  c  r  removal  or  terminate  the 
suspension. 

(2)  Such  requests  shall  be  in  writing 
and  supportfed  by  documentation  that 
the  requested  action  is  justified  by: 

(i)  Reverse  1  of  the  conviction  or  civil 
judgment  up  on  which  the  debarment, 
suspension  or  removal  was  based; 

(ii)  Newly  discovered  material 
evidence; 

(iii)  Bona  ide  change  in  ownership  or 
management ; 


(iv)  Elimination  of  other  causes  for 
which  the  debarment,  suspension  or 
removal  was  imposed;  or 

(v)  Other  reasons  the  debarring 
official  deems  appropriate. 

(3)  A  request  for  reconsideration 
based  on  the  reversal  of  the  conviction, 
civil  judgment,  or  sanction  may  be  filed 
at  any  time. 

(4)  Requests  for  reconsideration  based 
on  other  grounds  may  only  be  filed 
diuing  the  period  commencing  60  days 
after  the  debarring  official's  decision 
imposing  the  debarment  or  suspension. 
Only  one  such  request  may  be  filed  in 
any  twelve  month  period. 

(5)  The  debarring  official's  decision 
on  a  request  for  reconsideration  is 
subject  to  the  appeal  procedure  set  forth 
in  paragraph  (b)  of  this  section. 

Dated:  February  2, 1999. 
Victor  M.  Fortuno, 
General  Counsel. 

(FR  Doc.  99-2762  Filed  2-4-99;  8:45  am) 
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[MM  Docket  No.  99-15,  RM-e440] 

Radio  Broadcasting  Services;  Nelhart, 
MT 

AGENCY:  Federal  Gommunications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Mountain  West  Broadcasting  proposing 
the  allotment  of  Channel  246C2  to 
Neihart,  Montana,  as  that  community's 
first  local  broadcast  service.  The 
channel  can  be  allotted  to  Neihart 
without  a  site  restriction  at  coordinates 
46-56-18  NL  and  110-44-18  WL. 
Canadian  conciurence  will  be  requested 
for  the  allotment  of  Channel  246C2  at 
Neihart. 

DATES:  Comments  must  be  filed  on  or 
before  March  22, 1999,  and  reply 
comments  on  or  before  April  6,  1999. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  Victor  A.  Michael, 
President,  Mountain  West  Broadcasting, 
6807  Foxglove  Drive,  Cheyenne,  WY 
82209. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 


Proposed  Rule  Making,  MM  Docket  No. 
99-15,  adopted  January  13, 1999,  and 
released  January  29,  1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Services,  Inc.,  1231  20th  Street,  NW., 
Washington,  DC.  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  me  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Sub)ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Conunission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

|FR  Doc.  9»-2755  Filed  2-4-99;  8:45  am] 

BILLING  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-14,  RM-9442] 

Radio  Broadcasting  Services; 
Columbia  Falls,  MT 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Mountain  West  Broadcasting  proposing 
the  allotment  of  Channel  276C3  to 
Columbia  Falls,  Montana,  as  that 
community's  second  FM  broadcast 
service.  The  channel  can  be  allotted  to 
Columbia  Falls  without  a  site  restriction 
at  coordinates  48-22-30  NL  and  114- 
10-54  WL.  Canadian  concurrence  will 
be  requested  for  the  allotment  of 
Channel  276C3  at  Columbia  Falls. 
DATES:  Comments  must  be  filed  ori  or 
before  March  22, 1999,  and  reply 
comments  on  or  before  April  6, 1999. 
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ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  Victor  A.  Michael, 
President,  Moimtain  West  Broadcasting, 
6807  Foxglove  Drive,  Cheyenne,  WY 
82209. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
simimary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-14,  adopted  January  13,  1999,  and 
released  January  29, 1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center, 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Services,  Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-2756  Filed  2-4-99;  8:45  am) 
BILUNO  CODE  6712-01-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-13,  RM-9423] 

Radio  Broadcasting  Services; 
Paiacios,  TX 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  Prawn 


Broadcasting  Company  proposing  the 
allotment  of  Chaimel  252A  to  Paiacios, 
Texas,  as  that  community's  second  FM 
broadcast  service.  The  channel  can  be 
allotted  to  Paiacios  with  a  site 
restriction  8.3  kilometers  (5.2  miles) 
northeast  at  coordinates  28-44-10  NL 
and  96-08-18  WL. 

DATES:  Comments  must  be  filed  on  or 
before  March  22, 1999,  and  reply 
comments  on  or  before  April  6. 1999. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Henry 
E.  Crawford,  Law  Offices  of  Henry  E. 
Crawford,  1150  Connecticut  Avenue, 
N.W.,  Suite  900,  Washington,  DC 
20036-4192. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
99-13,  adopted  January  13, 1999,  and 
released  January  29, 1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036.  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  99-2757  Filed  2-4-99;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-12,  RM-9441] 

Radio  Broadcasting  Services;  Joliet, 
Ml 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Mountain  West  Broadcasting  proposing 
the  allotment  of  Channel  259C3  to  Joliet. 
Montana,  as  that  community's  first 
commercial  FM  broadcast  service.  The 
channel  can  be  allotted  to  Joliet  without 
a  site  restriction  at  coordinates  45-29- 
06  NL  and  108-58-18  WL. 
DATES:  Comments  must  be  filed  on  or 
before  March  22. 1999.  and  reply 
comments  on  or  before  April  6. 1999. 
ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  as  follows:  Victor  A.  Michael. 
President.  Mountain  West  Broadcasting. 
6807  Foxglove  Drive.  Cheyenne.  WY 
82209. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
99-12,  adopted  January  13. 1999.  and 
released  January  29,  1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center. 
Washington,  IX).  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Services,  Inc..  1231  20th  Street.  NW., 
Washington,  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 
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List  of  Sub)e<ts  in  47  CFR  Part  73 

Radio  broa  Icasting. 
Federal  Comm  inications  Commission. 
John  A.  Karoufos 

Chief,  Allocations 


Branch,  Policy  and  Rules 
Mass^edia  Bureau- 
Filed  2-4-99;  8:45  am] 


Division 
(FRDoc 

BtLUNG  CODE  S742-01-U 


99-2>  58 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  N^  99-21,  RM-0389] 

Radio  Broadcasting  Services;  Perry, 
FL 


AGENCY 

Commission. 

ACTION 


Fede  ral  Communications 
iion. 
Prop(  sed  rule. 


SUMMARY:  Thi  s  document  requests 
comments  on  a  petition  filed  by  Albert 
L.  Brooks  pro  aosing  the  allotment  of 
Channel  299C  3  to  Perry.  Florida,  as  that 
community's  third  FM  broadcast 
service.  The  channel  can  be  allotted  to 
Perry  at  coorc  inates  29-59—47  NL  and 
83-39-33  Wl.  There  is  a  site  restriction 
14.9  kilometers  (9.3  miles)  southwest  of 
the  communi  y. 

DATES:  Comments  must  be  filed  on  or 
before  March  22,  1999,  cind  reply 
comments  on  or  before  April  6, 1999. 
ADDRESSES:  Federal  Communications 
Commission, ^Washington,  DC  20554.  In 
addition  to  fil  ing  comments  with  the 
FCC,  interests  d  parties  should  serve  the 
petitioner's  cdunsel,  as  follows:  John  S. 
Neely,  Miller  &  Miller,  P.C,  P.  O.  Box 
33003,  Washiigton.  DC  20033. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Schouerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTAIIY  INFORMATION:  This  is  a 
summary  of  tl  le  Commission's  Notice  of 
Proposed  RuIk  Making,  MM  Docket  No. 
99-21,  adopted  January  13,  1999,  and 
released  Janui  iry  29,  1999.  The  full  text 
of  this  Comm:  ssion  decision  is  available 
for  inspection  and  copying  during 
normal  busint  iss  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  street,  NW.,  Washington, 
E)C  The  comp  ete  text  of  this  decision 
may  also  be  p  archased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  1231  20t  1  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-^3805. 

Provisions  i  if  the  Regulatory 
Flexibility  Ac:  of  1980  do  not  apply  to 
this  proceedir  g. 

Members  ol  the  public  should  note 
that  from  the  i  ime  a  Notice  of  Proposed 


Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  99-2767  Filed  2-4-99;  8:45  am] 

BILUNG  CODE  6717-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-20,  RM-e413] 

Radio  Broadcasting  Services; 
Florence,  MT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  dociunent  requests 
comments  on  a  petition  filed  by 
Florence  Broadcasting  Company 
proposing  the  allotment  of  Channel 
278A  to  Florence,  Montana,  as  that 
community's  first  local  broadcast 
service.  The  channel  can  be  allotted  to 
Florence  without  a  site  restriction  at 
coordinates  46-37-42  NL  and  114-04- 

48  WL.  Canadian  concurrence  will  be 
requested  for  the  allotment  of  Channel 
2  78 A  at  Florence. 

DATES:  Comments  must  be  filed  on  or 
before  March  22, 1999,  and  reply 
comments  on  or  before  April  6,  1999. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
In  addition  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 
the  petitioner's  counsel,  as  follows: 
Frank  R.  Jazzo,  Andrew  S.  Kersting, 
Fletcher,  Heald  &  Hildreth,  P.L.C.,  1300 
N.  Seventeenth  Street,  11th  Floor, 
ArUngton,  Virginia  22209. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-20,  adopted  January  13.  1999,  and 
released  January  29,  1999.  The  full  text 
of  this  Commission  decision  is  available 


for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Services, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio'broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-2768  Filed  2-4-99;  8:45  am) 
BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-19,  RM-9397] 

Radio  Broadcasting  Services; 
Lockwood,  MT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Lockwood  Broadcasting  Company 
proposing  the  allotment  of  Channel 
294 A  to  Lockwood,  Montana,  as  that 
community's  first  local  broadcast 
service.  The  channel  can  be  allotted  to 
Lockwood  without  a  site  restriction  at 
coordinates  45-49-09  NL  and  108-24- 
51  WL. 

DATES:  Comments  must  be  filed  on  or 
before  March  22,  1999,  and  reply 
comments  on  or  before  April  6, 1999. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
In  addition  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 
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the  petitioner's  counsel,  as  follows: 
Frank  R.  Jazzo.  Andrew  S.  Kersting. 
Fletcher.  Heald  &  Hildreth.  P.L.C..  1300 
N.  Seventeenth  Street,  11th  Floor, 
Arlington,  Virginia  22209. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
9^19,  adopted  January  13, 1999,  and 
released  January  29, 1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the       . 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coiut  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-2769  Filed  2-4-99;  8:45  am) 
MLUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-16,  RM-9403] 

Radio  Broadcasting  Services;  Eden, 
TX 

AGENCY:  Federal  Communications 

Conunission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Kent  S. 
Foster  proposing  the  allotment  of 


Channel  283A  to  Eden,  Texas,  as  that 
community's  first  local  broadcast 
service.  The  channel  can  be  allotted  to 
Eden  without  a  site  restriction  at 
coordinates  31-13-06  NLand  99-50-36 
WL.  Mexican  concurrence  will  be 
requested  for  the  allotment  of  Channel 
283A  at  Eden. 

DATES:  Comments  must  be  filed  on  or 
before  March  22, 1999,  and  reply 
comments  on  or  before  April  6,  1999. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  wdth  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows: 
Lawrence  N.  Cohn,  Joseph  M.  di  Scipio, 
Cohn  and  Marks.  1920  N  Street,  N.W., 
Suite  300,  Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-16,  adopted  January  13,  1999,  and 
released  January  29,  1999.  The  full  text 
of  this  Conunission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Conunission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  99-2770  Filed  2-4-99;  8:45  am] 
BILLING  CODE  e712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-17,  RM-9409] 

Radio  Broadcasting  Services;  Belt,  MT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Belt 
Broadcasting  Company  proposing  the 
allotment  of  Chaimel  269A  to  Belt, 
Montana,  as  that  community's  first  local 
broadcast  service.  The  channel  can  be 
allotted  to  Belt  without  a  site  restriction 
at  coordinates  47-23-12  NL  and  110- 
55-18  WL.  Canadian  concurrence  will 
be  requested  for  the  allotment  of 
Channel  269A  at  Beh. 
DATES:  Comments  must  be  filed  on  or 
before  March  22, 1999,  and  reply 
comments  on  or  before  April  6, 1999. 
ADDRESSES:  Federal  Commiuiications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  vtrith  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Frank  R. 
Jazzo,  Andrew  S.  Kersting,  Fletcher. 
Heald  &  Hildreth,  P.L.C.,  1300  N. 
Seventeenth  Street,  11th  Floor, 
Arlington.  Virginia  22209. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-17,  adopted  January  13,  1999,  and 
released  January  29,  1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
Seu  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 
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for  comments,  see  47 
1.420. 


List  of  Sub|e|:ts  in  47  CFR  Pari  73 

Radio  broa  dcasting 
Federal  Comirunications  Commission 
John  A.  Karou  sos 
Chief,  Allocati  dps  Branch,  Policy  and  Rules 
Mass  Media  Bureau. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Nt>.  99-18,  RM-d414] 

I 

Radio  Broadbasting  Services; 
Washburn,  ^1 


AGENCY: 

Commission 
action: 


Federal  Communications 
Proposed  rule. 


SUMMARY:  Th  s  document  requests 
comments  on  a  petition  filed  by  The 
State  of  Wiscsnsin  Educational 
Communicati  ons  Board  proposing  the 
allotment  of  (!;hannel  284 A  to 
Washburn.  Wisconsin,  and  reservation 
of  the  channel  for  noncommercial 
educational  i^se.  The  channel  can  be 
allotted  to  Wishbum  without  a  site 
restriction  at  coordinates  46-40-12  NL 
and  90-53-3^  WL.  Canadian 
concurrence  ivill  be  requested  for  the 
allotment  of  Channel  *284A  at 
Washburn. 

DATES:  Comra  ents  must  be  filed  on  or 
before  March  22. 1999,  and  reply 
comments  on  or  before  April  6. 1999. 
ADDRESSES:  Fsderal  Communications 
Commission,  IWashington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interest*  d  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Todd  D. 
Gray,  Margaret  L.  Miller.  Christine  J. 
Newcomb,  Ekiw  Lohnes  &  Albertson, 
pile.  1200  NeW  Hampshire  Avenue. 
N.W.,  Suite  8i)0.  Washington.  DC  20036. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)1418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  t^ie  Commission's  Notice  of 
Proposed  Rulfe  Making.  MM  Docket  No. 
99-18.  adopted  January  13. 1999.  and 
released  Januiry  29.  1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Conmiission'3  Reference  Center  (Room 
239).  1919  M  Street,  NW.,  Washington. 
DC.  The  comj  lete  text  of  this  decision 
may  also  be  pirchased  fi'om  the 


Commission's  copy  contractors. 
International  Transcription  Services. 
Inc..  1231  20th  Street.  NW., 
Washington.  DC  20036.  (202)  857-3800. 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  99-2772  Filed  2^-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  226 

[Docket  No.  990128036-9036-01;  I.D. 
0331 98A] 

RIN  0648-AG49 

Designated  Critical  Habitat:  Proposed 
Critical  Habitat  for  Nine  Evolutionarily 
Significant  Units  of  Steelhead  in 
Washington,  Oregon,  Idaho,  and 
California 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  proposes  to  designate 
critical  habitat  for  nine  evolutionarily 
significant  units  (ESUs)  of  steelhead 
[Oncorhynchus  mykiss)  previously 
listed  and  currently  proposed  for  listing 
under  the  Endangered  Species  Act 
(ESA).  Proposed  critical  habitat  occurs 
in  the  States  of  Washington.  Oregon. 
Idaho,  and  California.  The  areas 
described  in  this  proposed  rule 
represent  the  current  frashwater  and 
estuarine  range  inhabited  by  the  ESU. 
Freshwater  critical  habitat  includes  all 


waterways  and  substrates  below 
longstanding,  naturally  impassable 
barriers  (i.e.,  natural  waterfalls  in 
existence  for  at  least  several  hundred 
years)  and  several  dams  that  block 
access  to  former  anadromous  habitats. 
The  economic  and  other  impacts 
resulting  from  this  critical  habitat 
designation  are  expected  to  be  minimal. 
DATES:  Comments  must  be  received  by 
May  6, 1999.  Requests  for  public 
hearings  must  be  received  by  March  22. 
1999. 

ADDRESSES:  Comments  on  this  proposed 
rule  or  requests  for  reference  materials 
should  be  sent  to  Branch  Chief. 
Protected  Resources  Division.  NMFS, 
Northwest  Region.  525  NE  Oregon 
Street.  Suite  500.  Portland,  OR  97232- 
2737;  telefax  (503)  230-5435. 
FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin.  (503)  231-2005.  Craig 
Wingert.  (562)  980-4021.  or  Chris 
Mobley,  301-713-1401. 

SUPPLEMENTARY  INFORMATION: 
Backgrpund 

On  May  20. 1993.  NMFS  announced 
its  intent  to  conduct  a  status  review  to 
identify  all  coastal  steelhead  ESU(s) 
within  California.  Oregon,  and 
Washington  and  to  determine  whether 
any  identified  ESU(s)  warranted  listing 
imder  the  ESA.  Subsequently,  on 
February  16.  1994.  NMFS  received  a 
petition  fitjm  the  Oregon  Natural 
Resources  Council  and  from  15  co- 
petitioners  to  list  all  steelhead  (or 
specific  ESUs.  races,  or  stocks)  within 
the  states  of  California,  Oregon, 
Washington,  and  Idaho.  In  response  to 
this  petition,  NMFS  armounced  the 
expansion  of  its  status  review  to  include 
inland  steelhead  populations  occurring 
in  eastern  Washington  and  Oregon  and 
the  State  of  Idaho  (59  FR  27527,  May  27, 
1994). 

On  August  9. 1996,  NMFS  published 
a  proposed  rule  to  list  10  ESUs  of  west 
coast  steelhead  as  threatened  or 
endangered  under  the  ESA;  NMFS 
solicited  comments  on  the  proposal  (61 
FR  41541,  August  9,  1996).  In  this 
document.  NMFS  concluded  that  the 
Middle  Columbia  River  ESU  warranted 
classification  as  a  candidate  species 
since  NMFS  was  concerned  about  the 
status  of  steelhead  in  this  area,  but 
lacked  sufficient  information  to  merit  a 
proposed  listing,  and  that  the  Upper 
Willamette  River  steelhead  ESU  did  not 
warrant  listing,  based  on  available 
scientific  information. 

On  August  18. 1997,  NMFS  published 
a  final  rule  listing  five  ESUs  as 
threatened  and  endangered  under  the 
ESA  (62  FR  43937).  In  a  separate 
document  published  on  the  same  day. 
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NMFS  determined  that  substantial 
scientific  disagreement  remained  for 
five  proposed  ESUs  (62  FR  43974. 
August  18,  1997).  In  accordance  with 
section  4(b)(6)(B)(i)  of  the  ESA.  NMFS 
deferred  its  decision  on  these  remaining 
steelhead  ESUs  for  6  months,  until 
February  9. 1998.  for  the  purpose  of 
soliciting  additional  data.  By  court 
order.  NMFS'  deadline  for  issuing 
determinations  on  these  five  remaining 
ESUs  was  extended  to  March  13. 1998. 
On  March  10.  1998,  NMFS  pubhshed 
a  proposed  rule  to  list  the  Upper 
Willamette  River  and  Middle  Columbia 
River  ESUs  as  threatened  species  (63  FR 
11798).  On  March  19.  1998.  NMFS 
published  a  final  rule  to  list  the  Lower 
Columbia  River  and  Central  Valley. 
California.  ESUs  as  threatened  species 
(63  FR  13347).  NMFS  now  proposes 
critical  habitat  for  all  nine  currently 
listed  and  proposed  steelhead  ESUs. 

Critical  Habitat 

Section  4(a)(3)(A)  of  the  ESA  requires 
that,  to  the  maximum  extent  prudent 
and  determinable.  NMFS  designate 
critical  habitat  concurrently  with  a 
determination  that  a  species  is 
endangered  or  threatened.  NMFS  has 
determined  that  sufficient  information 
exists  to  propose  designating  critical 
habitat  for  the  nine  ESUs  of  steelhead 
previously  listed  and  currently 
proposed  for  listing  voider  the  ESA. 
NMFS  will  consider  all  available 
information  and  data  in  finalizing  this 
proposal. 

"rtie  use  of  the  term  "essential 
habitat"  within  this  document  refers  to 
critical  habitat  as  defined  by  the  ESA 
and  should  not  be  confused  with  the 
requirement  to  describe  and  identify 
Essential  Fish  Habitat  pursuant  to  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  16 
U.S.C.  1801  et  seq. 

Definition  of  Critical  Habitat 

"Critical  habitat"  is  defined  in  section 
3{5)(A)  of  the  ESA  as  "(i)  the  specific 
areas  within  the  geographical  area 
occupied  by  the  species  *  *  *  on  which 
are  found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  which  may 
require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  the  species  *  *  * 
upon  a  determinatibn  by  the  Secretary 
that  such  areas  are  essential  for  the 
conservation  of  the  species."  The  term 
"conservation,"  as  defined  in  section 
3(3)  of  the  ESA,  means  "  *  *  *  to  use 
and  the  use  of  all  methods  and 
procedures  which  are  necessary  to  bring 
any  endangered  species  or  threatened 


species  to  the  point  at  which  the 
measures  provided  pursuant  to  this  Act 
are  no  longer  necessary." 

In  designating  critical  habitat.  NMFS 
considers  the  following  requirements  of 
the  species:  (1)  space  for  individual  and 
population  growth,  and  for  normal 
behavior;  (2)  food,  water,  air.  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  (3)  cover  or 
shelter;  (4)  sites  for  breeding, 
reproduction,  or  rearing  offspring;  and, 
generally,  (5)  habitats  that  are  protected 
from  disturbance  or  are  representative  of 
the  historic  geographical  and  ecological 
distributions  of  this  species  (50  CFR 
424.12(b)).  In  addition  to  these  factors, 
NMFS  also  focuses  on  the  known 
physical  and  biological  features 
(primary  constituent  elements)  within 
the  designated  area  that  are  essential  to 
the  conservation  of  the  species  and  that 
may  require  special  management 
considerations  or  protection.  These 
essential  features  may  include,  but  are 
not  limited  to.  spawning  sites,  food 
resources,  water  quaUty  and  quantity, 
and  riparian  vegetation  (50  CFR 
424.12(b)). 

Consideration  of  Economic  and  Other 
Factors 

The  economic  and  other  impacts  of  a 
critical  habitat  designation  have  been 
considered  and  evaluated  in  this 
proposed  rulemaking.  NMFS  identified 
present  and  anticipated  activities  that 
may  adversely  modify  the  area(s)  being 
considered  or  that  may  be  affected  by  a 
designation.  An  area  may  be  excluded 
from  a  critical  habitat  designation  if 
NMFS  determines  that  the  overall 
benefits  of  exclusion  outweigh  the 
benefits  of  designation,  unless  the 
exclusion  will  result  in  the  extinction  of 
the  species  (16  U.S.C.  1533(b)(2)). 

The  impacts  considered  in  this 
analysis  are  only  those  incremental 
impacts  resulting  specifically  from  a 
critical  habitat  designation,  above  the 
economic  and  other  impacts  attributable 
to  listing  the  species  or  resulting  from 
other  authorities.  Since  Usting  a  species 
under  the  ESA  provides  significant 
protection  to  a  species'  habitat,  in  many 
cases,  the  economic  and  other  impacts 
resulting  from  the  critical  habitat 
designation,  over  and  above  the  impacts 
of  the  listing  itself,  are  minimal.  In 
general,  the  designation  of  critical 
habitat  highhghts  geographical  areas  of 
concern  and  reinforces  the  substantive 
protection  resulting  from  the  Usting 

itself. 

Impacts  attributable  to  listing  include 
those  resulting  from  the  "take" 
prohibitions  contained  in  section  9  of 
the  ESA  and  associated  regulations. 
"Take."  as  defined  in  the  ESA  means  to 


harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct"  (16  U.S.C.  1532(19)).  Harm 
can  occur  through  destruction  or 
modification  of  habitat  (whether  or  not 
designated  as  critical)  that  significantly 
impairs  essential  behaviors,  including 
breeding,  feeding,  rearing  or  migration 
(63  FR  24148,  May  1.  1998). 

Significance  of  Designating  Critical 
Habitat 

The  designation  of  critical  habitat 
does  not.  in  and  of  itself,  restrict  human 
activities  within  an  area  or  mandate  any 
specific  management  or  recovery 
actions.  A  critical  habitat  designation 
contributes  to  species  conservation 
primarily  by  identifying  important  areas 
and  by  describing  the  features  within 
those  areas  that  are  essential  to  the 
species,  thus  alerting  public  and  private 
entities  to  the  area's  importance.  The 
only  regulatory  impact  of  a  critical 
habitat  designation  is  through  the 
provisions  of  section  7  of  the  ESA. 
Section  7  applies  only  to  actions  with 
Federal  involvement  (e.g..  authorized, 
funded,  or  conducted  by  a  Federal 
agency)  and  does  not  affect  exclusively 
state  or  private  activities. 

Under  the  section  7  provisions,  a 
designation  of  critical  habitat  would 
require  Federal  agencies  to  ensure  that 
any  action  they  authorize,  fund,  or  carry 
out  is  not  likely  to  resuh  in  the 
destruction  or  adverse  modification  of 
designated  critical  habitat.  Activities 
that  destroy  or  adversely  modify  critical 
habitat  are  defined  as  those  actions  that 
"appreciably  diminish  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery"  of  the  species  (50  CFR 
402.02).  Regardless  of  a  critical  habitat 
designation.  Federal  agencies  must 
ensure  that  their  actions  are  not  likely 
to  jeopardize  the  continued  existence  of 
the  listed  species.  Activities  that 
jeopardize  a  species  are  defined  as  those 
actions  that  "reasonably  would  be 
expected,  directly  or  indirectly,  to 
reduce  appreciably  the  likeUhood  of 
both  the  survival  and  recovery"  of  the 
species  (50  CFR  402.02).  Using  these 
definitions,  activities  that  are  likely  to 
destroy  or  adversely  modify  critical 
habitat  would  also  be  Hkely  to 
jeopardize  the  species.  Therefore,  the 
protection  provided  by  a  critical  habitat 
designation  generally  duplicates  the 
protection  provided  under  the  section  7 
jeopardy  provision.  Critical  habitat  may 
provide  additional  benefits  to  a  species 
in  cases  where  areas  outside  the  species' 
current  range  have  been  designated. 
Federal  agencies  are  required  to  consult 
with  NMFS  under  section  7  (50  CFR 
402.14(a)),  when  these  designated  areas 


5742 


Federal  Register /Vol.  64,  No.  24 /Friday,  February  5,  1999 /Proposed  Rules 


may  be  affe  :ted  by  their  actions.  The 
effects  of  thjse  actions  on  designated 
areas  may  not  have  been  recognized  but 
for  the  critical  habitat  designation. 

A  designation  of  critical  nabitat 
provides  Fe  deral  agencies  with  a  clear 
indication  as  to  when  consultation 
under  sectidn  7  of  the  ESA  is  required, 
particularly  in  cases  where  the  proposed 
action  woul  d  not  result  in  direct 
mortality,  injury,  or  harm  to  individuals 
of  a  listed  species  (e.g.,  an  action 
occurring  w  ithin  the  critical  habitat  area 
when  a  migi  atory  species  is  not 
present).  The  critical  habitat 
designation  in  describing  the  essential 
features  of  t  le  habitat,  also  helps 
determine  v  hich  activities  conducted 
outside  the  i  iesignated  area  are  subject 
to  section  7  i.e.,  activities  outside 
critical  habi  at  that  may  affect  essential 
features  of  tne  designated  area). 

A  critical  habitat  designation  will  also 
assist  Federtl  agencies  in  planning 
future  actions  because  the  designation 
establishes,  \n  advance,  those  habitats 
that  will  be  feiven  special  consideration 
in  section  7  Consultations.  With  a 
designation  lof  critical  habitat,  potential 
conflicts  be^een  Federal  actions  and 
endangered  br  threatened  species  can  be 
identified  and  possibly  avoided  early  in 
an  agency's  blanning  process. 

Another  indirect  ^nefit  of 
designating  critical  habitat  is  that  it 
helps  focus  Federal,  state,  and  private 
conservation  and  management  efforts  in 
such  areas.  Management  efforts  may 
address  special  considerations  needed 
in  critical  habitat  areas,  including 
conservatioii  regulations  that  restrict 
private  as  well  as  Federal  activities.  The 
economic  and  other  impacts  of  these 
actions  would  be  considered  at  the  time 
regulations  ire  proposed  and,  therefore, 
are  not  considered  in  the  critical  habitat 
designation  process.  Other  Federal, 
state,  and  lo^al  authorities,  such  as 
zoning  or  wetlands  and  riparian  lands 
protection,  may  also  benefit  critical 
habitat  areaa. 

Process  for  l^esignating  Critical  Habitat 

Developing  a  proposed  critical  habitat 
designation  involves  three  main 
consideratiojis.  First,  the  biological 
needs  of  the  Species  are  evaluated,  and 
essential  habitat  areas  and  featiu^s  are 
identified.  In  alternative  areas  exist  that 
would  provide  for  the  conservation  of 
the  species,  luch  alternatives  are  also 
identified.  Second,  the  need  for  special 
management  considerations  or 
protection  oi  the  area(s)  or  featiu^s 
identified  arfe  evaluated.  Finally,  the 
probable  economic  and  other  impacts  of 
designating  I  hese  essential  areas  as 
"critical  hab  tat"  are  evaluated.  After 
considering  he  requirements  of  the 


species,  the  need  for  special 
management,  and  the  impacts  of  the 
designation,  a  notification  of  the 
proposed  critical  habitat  is  published  in 
the  Federal  Register  for  conmient.  The 
final  critical  habitat  designation  is 
promulgated  after  considering  all 
comments  and  any  new  information 
received  on  the  proposal.  Final  critical 
habitat  designations  may  be  revised, 
using  the  same  process,  as  new 
information  becomes  available. 

A  description  of  the  essential  habitat, 
need  for  special  management,  impacts 
of  designating  critical  habitat,  and  the 
proposed  action  are  described  in  the 
following  sections. 

Critical  Habitat  of  Steelhead  ESUs 

Biological  information  for  steelhead 
can  be  found  in  NMFS  species  status 
reviews  (Busby  et  al.,  1996),  species  life 
history  simimaries  (Shapavalov  and 
Taft,  1954;  Bamhart,  1986;  Pauley  et  al, 
1986;  Groot  and  Margolis,  1991),  and  in 
Federal  Register  announcements  of 
proposed  and  final  listing 
determinations  (61  FR  41541,  August  9, 
1996;  62  FR  43937,  August  18,  1997;  63 
FR  11798,  March  10,  1998;  63  FR  13347, 
March  19, 1998).  Historically,  steelhead 
were  distributed  throughout  the  North 
Pacific  Ocean  from  the  Kamchatka 
Peninsula  in  Asia  to  the  northern  Baja 
Peninsula.  Presently,  the  species 
distribution  extends  from  die 
Kamchatka  Peninsula,  east  and  south 
along  the  Pacific  coast  of  North 
America,  to  at  least  Malibu  Creek  in 
southern  California.  There  are 
infrequent  anecdotal  reports  of 
steelhead  occurring  as  far  south  as  the 
Santa  Margarita  River  in  San  Diego 
County  (McEwan  and  Jackson,  1996). 
The  species'  marine  distribution  south 
of  Punta  Gorda,  California,  appears  to 
encompass  a  relatively  narrow, 
nearshore  strip  less  than  100  kilometers 
(km)  wide  (NOAA,  1990).  North  of 
Pimta  Gorda,  the  distribution  widens  to 
encompass  nearly  all  marine  areas  north 
of  42°  N  latitude  in  the  North  Pacific 
Ocean  and  Gulf  of  Alaska  (NOAA, 
1990).  Any  attempt  to  describe  the 
current  distribution  of  steelhead  must 
take  into  account  the  fact  that  many 
extant  populations  and  densities  are  a 
small  fraction  of  historical  levels. 
Hence,  some  populations  considered 
extinct  could  in  fact  exist  but  be 
represented  by  only  a  few  individuals 
that  could  escape  detection  during 
surveys. 

In  the  Central  California  Coast  ESU, 
the  major  populations  are  foimd  in  the 
Russian  and  San  Lorenzo  Rivers.  In  the 
South-Central  California  Coast  ESU, 
major  rivers  include  the  Big  Sur, 
Carmel,  Little  Sur,  Pajaro,  and  Salinas 


Rivers.  In  the  Southern  California  Coast 
ESU,  major  rivers  include  Malibu  Creek 
and  the  Santa  Clara,  Santa  Ynez,  and 
Ventura  Rivers.  Within  the  range  of  the 
California  Central  Valley  ESU,  major 
tributaries  supporting  steelhead  in  the 
Sacramento-San  Joaquin  River  Basins 
include  the  American,  Feather,  Merced, 
Mokelumne,  Tuolumne,  and  Yuba 
Rivers,  as  well  as  numerous  smaller 
tributaries. 

The  Coliunbia  River  serves  as  a 
migration  corridor  as  well  as  an 
important  estuary  for  all  of  the  fisted  or 
proposed  steelhead  ESUs  in 
Washington,  Oregon,  and  Idaho.  Major 
tributaries  known  to  support  steelhead 
in  the  Upper  Columbia  River  ESU 
include  the  Entiat,  Methow,  Okanogan, 
and  Wenatchee  Rivers.  In  the  Snake 
River  Basin  ESU,  major  tributaries 
include  the  Clearwater,  Grande  Ronde, 
Salmon,  Selway,  and  Tucannon  Rivers. 
In  the  Middle  Columbia  River  ESU, 
major  tributaries  include  the  Deschutes, 
John  Day,  Klickitat,  Umatilla,  and 
Yakima  Rivers.  In  the  Lower  Columbia 
River  ESU,  major  tributaries  include  the 
Clackamas,  Cowlitz,  Hood,  Kalama, 
Lewis,  Sandy,  Washougal,  and  Wind 
Rivers.  Finally,  in  the  Upper  Willamette 
River  ESU,  major  tributaries  known  to 
support  steelhead  include  the  Molalla 
and  Santiam  Rivers. 

In  addition  to  the  rivers  identified, 
many  smaller  rivers  and  streams  in  each 
ESU  also  provide  important  habitat  for 
steelhead,  but  access  is  often 
constrained  by  seasonal  fluctuations  in 
hydrological  conditions. 

Defining  specific  river  reaches  that  are 
critical  for  steelhead  is  difficult  because 
of  the  current  low  abimdance  of  the 
species  and  of  our  imperfect 
understanding  of  the  species'  freshwater 
distribution,  both  current  and  historical. 
The  latter  is  due,  in  large  part,  to  the 
lack  of  comprehensive  sampling  effort 
dedicated  to  monitoring  the  species. 
Based  on  consideration  of  the  best 
available  information  regarding  the 
species'  current  distribution,  NMFS 
believes  that  the  preferred  approach  to 
identifying  critical  habitat  for  steelhead 
is  to  designate  all  areas  accessible  to  the 
species  within  the  range  of  specified 
river  basins  in  each  ESU.  NMFS 
believes  that  adopting  a  more  inclusive, 
watershed-based  description  of  critical 
habitat  is  appropriate  because  it  (1) 
recognizes  the  species'  extensive  use  of 
diverse  habitats  and  underscores  the 
need  to  accoimt  for  all  of  the  habitat 
types  supporting  the  species'  freshwater 
and  estuarine  life  stages;  (2)  takes  into 
account  the  natural  variability  in  habitat 
use  that  makes  precise  mapping 
problematic  (e.g.,  some  streams  may 
have  fish  present  only  in  years  with 
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plentiful  rainfall);  and  (3)  reinforces  the 
important  linkage  between  aquatic  areas 
and  adjacent  riparian/upslope  areas. 

While  NMFS  is  proposing  to  focus  on 
accessible  (i.e.,  fish  bearing)  river 
reaches,  it  is  important  to  note  that 
habitat  quality  is  intrinsically  related  to 
the  quahty  of  upland  areas  and 
upstream  areas  (including  headwater  or 
intermittent  streams)  which  provide  key 
habitat  elements  (e.g.,  large  woody 
debris,  gravel,  water  quality)  crucial  for 
steelhead  in  downstream  reaches. 
NMFS  recognizes  that  estuarine  habitats 
are  critical  for  steelhead  and  has 
included  them  in  this  designation. 
Marine  habitats  (i.e.,  oceanic  or 
nearshore  areas  seaward  of  the  mouth  of 
coastal  rivers)  are  also  vital  to  the 
species,  and  ocean  conditions  may  have 
a  major  influence  on  steelhead  survival. 
However,  NMFS  is  still  evaluating 
whether  these  areas  currently  warrant 
consideration  as  critical  habitat, 
particularly  whether  marine  areas 
require  special  management 
consideration  or  protection.  Therefore, 
NMFS  is  not  proposing  to  designate 
critical  habitat  in  marine  areas  at  this 
time.  If  additional  information  becomes 
available  that  supports  the  inclusion  of 
such  areas,  NMFS  may  revise  this 
designation. 

Introductions  of  non-native  species 
and  habitat  modifications  have  resulted 
in  increased  predator  populations  in 
numerous  river  systems,  thereby 
increasing  the  level  of  predation 
experienced  by  salmonids.  Predation  by 
marine  mammals  is  also  of  concern  in 
areas  experiencing  dwindling  steelhead 
run  sizes.  NMFS  recently  published  a 
report  describing  the  impacts  of 
CaUfomia  sea  lions  and  Pacific  harbor 
seals  upon  salmonids  and  on  the  coastal 
ecosystems  of  Washington,  Oregon,  and 
California  (NMFS,  1997).  This  report 
concludes  that,  in  certain  cases  where 
pinniped  populations  co-occur  with 
depressed  salmonid  populations, 
salmon  populations  may  experience 
severe  impacts  due  to  predation.  An 
example  of  such  a  situation  is  Ballard 
Locks.  Washington,  where  sea  lions  are 
known  to  consiune  significant  numbers 
of  adult  winter  steelhead.  This  study 
further  concludes  that  data  regarding 
pinniped  predation  is  quite  limited  and 
that  substantial  additional  research  is 
needed  to  fully  address  this  issue. 
Existing  information  on  the  seriously 
depressed  status  of  many  salmonid 
stocks  is  sufficient  to  warrant  actions  to 
remove  pinnipeds  in  areas  of  co- 
occurrence where  pinnipeds  prey  on 
depressed  salmonid  populations 
(NMFS,  1997). 

Essential  features  of  steelhead  critical 
habitat  include  adequate  (1)  substrate; 


(2)  water  quality;  (3)  water  quantity;  (4) 
water  temperature;  (5)  water  velocity; 
(6)  cover/shelter;  (7)  food;  (8)  riparian 
vegetation;  (9)  space;  and  (10)  safe 
passage  conditions.  Given  the  vast 
geographic  range  occupied  by  each  of 
these  steelhead  ESUs  and  the  diverse 
habitat  types  used  by  the  various  life 
stages,  it  is  not  practical  to  describe 
specific  values  or  conditions  for  each  of 
these  essential  habitat  features. 
However,  good  summaries  of  these 
environmental  parameters  and 
freshwater  factors  that  have  contributed 
to  the  decUne  of  this  and  other 
salmonids  can  be  found  in  reviews  by 
Bamhart  (1986),  Pauley  et  al.  (1986), 
California  Advisory  Committee  on 
Salmon  and  Steelhead  Trout  (CACSST) 
(1988),  Bjomn  and  Reiser  (1991), 
Nehlsen  et  al.  (1991),  California  State 
Lands  Commission  (1993),  Reynolds  et 
al.  (1993),  Botkin  et  al.  (1995),  McEwan 
and  Jackson  (1996).  NMFS  (1996).  and 
Spence  et  al.  (1996). 

An  array  of  management  issues 
encompasses  these  habitats  and  their 
features,  and  special  management 
considerations  will  be  needed, 
especially  on  lands  and  streams  under 
Federal  ownership  (see  Activities  That 
May  Affect  Critical  Habitat  and  Need  for 
Special  Management  Considerations  or 
Protection).  While  marine  areas  are  also 
a  critical  link  in  the  species'  life  cycle, 
NMFS  has  not  yet  concluded  that 
special  management  considerations  are 
needed  to  conserve  the  habitat  features 
in  these  areas.  Hence,  only  the 
freshwater  and  estuarine  areas  (and 
their  adjacent  riparian  zones)  are  being 
proposed  for  critical  habitat  at  this  time. 

Adjacent  Riparian  Zones 

NMFS*  past  critical  habitat 
designations  for  listed  anadromous 
salmonids  have  included  the  adjacent 
riparian  zone  as  part  of  the  designation. 
In  the  final  designations  for  Snake  River 
spring/summer  chinook,  fall  chinook, 
and  sockeye  (58  FR  68543,  December 
28. 1993).  NMFS  included  the  adjacent 
riparian  zone  as  part  of  critical  habitat 
and  defined  it  in  the  regulation  as  those 
areas  within  a  horizontal  distance  of  300 
feet  (91.4  meters)  from  the  normal  high 
water  line.  In  the  critical  habitat 
designation  for  Sacramento  River  winter 
run  chinook  (58  FR  33212.  June  16. 
1993),  NMFS  included  "adjacent 
riparian  zones"  as  part  of  the  critical 
habitat  but  did  not  define  the  extent  of 
that  zone  in  the  regulation.  The 
preamble  to  that  rule  stated  that  the 
adjacent  riparian  zone  was  limited  to 
"those  areas  that  provide  cover  and 
shade." 

Streams  and  stream  functioning  are 
inextricably  linked  to  adjacent  riparian 


and  upland  (or  upslope)  areas.  Streams 
regularly  submerge  portions  of  the 
riparian  zone  via  floods  and  channel 
migration,  and  portions  of  the  riparian 
zone  may  contain  off-channel  rearing 
habitats  used  by  juvenile  salmonids 
during  periods  of  high  flow.  The 
riparian  zone  also  provides  an  array  of 
important  watershed  functions  that 
directly  benefit  salmonids.  Vegetation  in 
the  zone  shades  the  stream,  stabilizes 
banks,  and  provides  organic  litter  and 
large  woody  debris.  The  riparian  zone 
stores  sediment,  recycles  nutrients  and 
chemicals,  mediates  stream  hydraulics, 
and  controls  microclimate.  Healthy 
riparian  zones  help  ensure  water  quality 
essential  to  salmonids  as  well  as  the 
forage  species  they  depend  on  (Reiser 
and  Bjomn.  1979;  Meehan.  1991; 
FEMAT.  1993;  and  Spence  et  al,  1996). 
Human  activities  in  the  adjacent 
riparian  zone,  or  in  upslope  areas,  can 
harm  stream  function  and  can  harm 
salmonids,  both  directly  and  indirectly, 
by  interfering  with  the  watershed 
functions  described  here.  For  example, 
timber  harvest,  road-building,  grazing, 
cultivation,  and  other  activities  can 
increase  sediment,  destabilize  banks, 
reduce  organic  litter  and  woody  debris, 
increase  water  temperatures,  simplify 
stream  channels,  and  increase  peak 
flows.  These  adverse  modifications 
reduce  the  value  of  habitat  for  salmon 
and,  in  many  instances,  may  result  in 
injury  or  mortality  of  fish.  Because 
human  activity  may  adversely  affect 
these  watershed  functions  and  habitat 
features,  NMFS  concluded  the  adjacent 
riparian  zone  could  require  special 
management  consideration,  and, 
therefore,  was  appropriate  for  inclusion 
in  critical  habitat. 

The  Snake  River  salmon  critical 
habitat  designation  relied  on  analyses 
and  conclusions  reached  by  the  Forest 
Ecosystem  Management  Assessment 
Team  (FEMAT,  1993)  regarding  interim 
riparian  reserves  for  fish-bearing 
streams  on  Federal  lands  within  the 
range  of  the  northern  spotted  owl.  The 
interim  riparian  reserve 
recommendations  in  the  FEMAT  report 
were  based  on  a  systematic  review  of 
the  available  literature,  primarily  for 
forested  habitats,  concerning  riparian 
processes  as  a  function  of  distance  fi'om 
stream  channels.  The  interim  riparian 
reserves  identified  in  the  FEMAT  report 
for  fish-bearing  streams  on  Federal 
forest  lands  are  intended  to  (1)  provide 
protection  to  salmonids.  as  well  as 
riparian-dependent  and  associated 
species,  through  the  protection  of 
riparian  processes  that  influence  stream 
function,  and  (2)  provide  a  high  level  of 
fish  uabitat  and  riparian  protection  until 
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site-specific  watershed  and  project 
analyses  can  be  completed.  The  FEMAT 
report  idenlified  several  alternative 
ways  that  interim  riparian  reserves 
providing  aihigh  level  of  protection 
could  be  de  ined,  including  the  300-foot 
(91.4  meter]  slope  distance,  a  distance 
equivalent  t  d  two  site  potential  tree 
heights,  the  outer  edges  of  riparian 
vegetation,  he  100-year  flood  plain,  or 
the  area  bet'  veen  the  edge  of  the  active 
stream  channel  to  the  top  of  the  inner 
gorge,  whichever  is  greatest.  The  U.S. 
Forest  Service  (USPS)  and  U.S.  Bureau 
of  Land  Management  (BLM)  uUimately 
adopted  the^e  riparian  reserve  criteria  as 
part  of  an  A^juatic  Conservation  Strategy 
aimed  at  conserving  fish,  amphibians, 
and  other  aquatic-  and  riparian- 
dependent  9>ecies  in  the  Record  of 
Decision  forjthe  Northwest  Forest  Flan 
(FEMAT  ROD,  1994). 

While  NMFS  has  used  the  findings  of 
the  FEMAT  teport  to  guide  its  analyses 
in  ESA  sectijpn  7  consultations  with  the 
USES  and  BLM  regarding  management 
of  Federal  l^ds,  NMFS  recognizes  that 
the  interim  riparian  reserves  may  be 
conservative  with  regard  to  the 
protection  o "  adjacent  riparian  habitat 
for  salmonic  s  since  they  are  designed  to 
protect  salmonids  as  well  as  terrestrial 
species  that  sre  riparian  dependent  or 
associated.  I  loreover,  NMFS'  analyses 
have  focusec)  more  on  the  stream 
functions  in^portant  to  salmonids  and 
on  how  proposed  activities  will  affect 
the  riparian  brea's  contribution  to 
properly  functioning  conditions  for 
salmonid  hapitat. 

Since  the  adoption  of  the  Northwest 
Forest  Plan,  j^MFS  has  gained 
experience  Working  with  Federal  and 
non-Federal  [landowners  to  determine 
the  likely  effects  of  proposed  land 
management  actions  on  stream 
functions.  In  freshwater  and  estuarine 
areas,  these  (ictivities  include,  but  are 
not  limited  t  j  agriculture;  forestry; 
grazing;  baril  stabilization; 
construction /urbanization;  dam 
construction 'operation;  dredging  and 
dredged  spoil  disposal;  habitat 
restoration  projects;  irrigation 
withdrawal,  storage,  and  management; 
mineral  mining;  road  building  and 
maintenance ;  sand  and  gravel  mining; 
wastewater/pollutant  discharge; 
wetland  and  floodplain  aUeration;  and 
woody  debrii/ structure  removal  from 
rivers  and  es  uaries.  NMFS  has 
developed  numerous  tools  to  assist 
Federal  agen  :ies  in  analyzing  the  likely 
impacts  of  th  eir  activities  on 
anadromous  Ish  habitat.  With  these 
tools,  Federa  agencies  are  better  able  to 
judge  the  im]  )acts  of  their  actions  on 
salmonid  hal  litat,  taking  into  account 
the  location  i  nd  nature  of  their  actions. 


NMFS'  primary  tool  guiding  Federal 
agencies  is  a  document  titled  "Making 
Endangered  Species  Act  Determinations 
of  Effect  for  Individual  or  Grouped 
Actions  at  the  Watershed  Scale"  (NMFS, 
1996a).  This  document  presents 
guidelines  to  facilitate  and  standardize 
determinations  of  "effect"  under  the 
ESA  and  includes  a  matrix  for 
determining  the  condition  of  various 
habitat  parameters.  This  matrix  is  being 
implemented  in  several  northern 
California  and  Oregon  coastal 
watersheds  and  is  expected  to  help 
guide  efforts  to  define  salmonid  risk 
factors  and  conservation  strategies 
throughout  the  West  Coast. 

Several  recent  literature  reviews  have 
addressed  the  effectiveness  of  various 
riparian  zone  widths  for  maintaining 
specific  riparian  functions  (e.g., 
sediment  control,  large  woody  debris 
recruitment)  and  overall  watershed 
processes.  These  reviews  provide 
additional  useful  information  about 
riparian  processes  as  a  function  of 
distance  from  stream  channels.  For 
example,  Castelle  et  al.  (1994) 
conducted  a  literature  review  of  riparian 
zone  functions  and  concluded  that 
riparian  widths  in  the  range  of  30 
meters  (98  feet)  appear  to  be  the 
minimum  needed  to  maintain  biological 
elements  of  streams.  They  also  noted 
that  site-specific  conditions  may 
warrant  substantially  larger  or  smaller 
riparian  management  zones.  Similarly, 
Johnson  and  Reba  (1992)  summarized 
the  technical  literature  and  found  that 
available  information  supported  a 
minimum  30-meter  riparian 
management  zone  for  salmonid 
protection. 

A  recent  assessment  funded  by  NMFS 
and  several  other  Federal  agencies 
reviewed  the  technical  basis  for  various 
riparian  functions  as  they  pertain  to 
salmonid  conservation  (Spence  et  al., 
1996).  These  authors  suggest  that  a 
functional  approach  to  riparian 
protection  requires  a  consistent 
definition  of  riparian  ecosystems  based 
on  "zones  of  influence"  for  specific 
riparian  processes.  They  noted  that  in 
constrained  reaches  where  the  active 
channel  remains  relatively  stable 
through  time,  riparian  zones  of 
influences  may  be  defined  based  on  site- 
potential  tree  heights  and  distance  from 
the  active  channel.  In  contrast,  they  note 
that,  in  unconstrained  reaches  (e.g., 
streams  in  broad  valley  floors)  with 
braided  or  shifting  channels,  the 
riparian  zone  of  influence  is  more 
difficult  to  define,  but  recommend  that 
it  is  more  appropriate  to  define  the 
riparian  zone  based  on  some  measure  of 
the  extent  of  the  flood  plain. 


Spence  et  al.  (1996)  reviewed  the 
functions  of  riparian  zones  that  are 
essential  to  the  development  and 
maintenance  of  aquatic  habitats 
favorable  to  salmonids  and  the  available 
literature  concerning  the  riparian 
distances  that  would  protect  these 
functional  processes.  Many  of  the 
studies  reviewed  indicate  that  riparian 
management  widths  designed  to  protect 
one  function  in  particular,  recruitment 
of  large  woody  debris,  are  likely  to  be 
adequate  to  protect  other  key  riparian 
functions.  The  reviewed  studies 
concluded  that  the  vast  majority  of  large 
woody  debris  is  obtained  within  one 
site-potential  tree  height  from  the 
stream  channel  (Murphy  and  Koski, 
1989;  McDade  et  al.,  1990;  Robison  and 
Beschta,  1990;  Van  Sickle  and  Gregory, 
1990;  FEMAT,  1993;  and  Cederholm. 
1994).  Based  on  the  available  literature, 
Spence  et  al.  (1996)  concluded  that  fully 
protected  riparian  management  zones  of 
one  site  potential  tree  would  adequately 
maintain  90  to  100  percent  of  most  key 
riparian  functions  of  Pacific  Northwest 
forests  if  the  goal  was  to  maintain 
instream  processes  over  a  time  frame  of 
years  to  decades. 

Based  on  experience  gained  since  the 
designation  of  critical  habitat  for  Snake 
River  salmon  and  after  considering 
public  comments  and  reviewing 
additional  scientific  information 
regarding  riparian  habitats,  NMFS 
defines  steelhead  critical  habitat  based 
on  key  riparian  functions.  Specifically, 
the  adjacent  riparian  area  is  defined  as 
the  area  adjacent  to  a  stream  that 
provides  the  following  functions:  shade, 
sediment,  nutrient  or  chemical 
regulation,  streambank  stability,  and 
input  of  large  woody  debris  or  organic 
matter.  Specific  guidance  on  assessing 
the  potential  impacts  of  land  use 
activities  on  riparian  functions  can  be 
obtained  by  consulting  with  NMFS  (see 
ADDRESSES),  local  foresters, 
conservation  officers,  fisheries 
biologists,  or  county  extension  agents. 
The  physical  and  biological  features 
that  create  properly  functioning 
salmonid  habitat  vary  throughout  the 
range  of  steelhead  and  the  extent  of  the 
adjacent  riparian  zone  may  change 
accordingly  depending  on  the  landscape 
under  consideration.  While  a  site- 
potential  tree  height  can  serve  as  a 
reasonable  benchmark  in  some  cases, 
site-specific  analyses  provide  the  best 
means  to  characterize  the  adjacent 
riparian  zone  because  such  analyses  are 
more  likely  to  accurately  capture  the 
unique  attributes  of  a  particular 
landscape.  Knowing  what  may  be  a 
limiting  factor  to  the  properly 
functioning  condition  of  a  stream 
channel  on  a  land  use  or  land  type  basis 
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and  how  that  may  or  may  not  affect  the 
function  of  the  riparian  zone  will 
significantly  assist  Federal  agencies  in 
assessing  the  potential  for  impacts  to 
listed  steelhead.  On  Federal  lands 
within  the  range  of  the  northern  spotted 
owl,  Federal  agencies  should  continue 
to  rely  on  the  Aquatic  Conservation 
Strategy  of  the  Northwest  Forest  Plan  to 
guide  their  consultations  with  NMFS. 
Where  there  is  a  Federal  action  on  non- 
Federal  lands.  Federal  agencies  should 
consider  the  potential  effects  of  the 
activities  they  fund,  permit,  or  authorize 
on  the  riparian  zone  adjacent  to  a  stream 
that  may  influence  the  following 
functions:  shade,  sediment  delivery  to 
the  stream,  nutrient  or  chemical 
regulation,  streambank  stability,  and  the 
input  of  large  woody  debris  or  organic 
matter.  In  areas  where  the  existing 
riparian  zone  is  seriously  diminished 
(e.g.,  in  many  urban  settings  and 
agricultural  settings  where  flood  control 
structures  are  prevalent).  Federal 
agencies  should  focus  on  maintaining 
any  existing  riparian  functions  and 
restoring  others  where  appropriate,  for 
example,  by  cooperating  with  local 
watershed  groups  and  landowners. 
NMFS  acknowledges  in  its  description 
of  riparian  habitat  function  that, 
different  land  use  types  (e.g..  timber, 
urban,  and  agricultural)  will  have 
varying  degrees  of  impact  and  that 
activities  requiring  a  Federal  permit  will 
be  evaluated  on  the  basis  of  disturbance 
to  the  riparian  zone.  In  many  cases  the 
evaluation  of  an  activity  may  focus  on 
a  particular  limiting  factor  for  a  water 
course  (e.g.,  temperature,  stream  bank 
erosion,  sediment  transport)  and 
whether  that  activity  may  or  may  not 
contribute  to  improving  or  degrading 
the  riparian  habitat. 

Finally,  NMFS  emphasizes  that  a 
designation  of  critical  habitat  does  not 
prohibit  landowners  from  conducting 
actions  that  modify  streams  or  the 
adjacent  terrestrial  habitat.  Critical 
habitat  designation  serves  to  identify 
important  areas  and  essential  features 
within  those  areas,  thus  alerting  both 
Federal  and  non-Federal  entities  to  the 
importance  of  the  area  for  listed 
salmonids.  Federal  agencies  are 
required  by  the  ESA  to  consult  with 
NMFS  to  ensure  that  any  action  they 
authorize,  fund,  or  carry  out  is  not  likely 
to  destroy  or  adversely  modify  critical 
habitat  in  a  way  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  the 
listed  species.  The  designation  of 
critical  habitat  will  assist  Federal 
agencies  in  evaluating  how  their  actions 
on  Federal  or  non-Federal  lands  may 
affect  listed  steelhead  and  determining 


when  they  should  consult  with  NMFS 
on  the  impacts  of  their  actions.  When  a 
private  landowner  requires  a  Federal 
permit  that  may  result  in  the 
modification  of  steelhead  habitat. 
Federal  permitting  agencies  will  be 
required  to  ensure  that  the  permitted 
action,  regardless  of  whether  it  occurs  in 
the  stream  channel,  adjacent  riparian 
zone,  or  upland  areas,  does  not 
appreciably  diminish  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  the  listed  species  or 
jeopardize  the  species'  continued 
existence.  For  other  actions,  landowners 
should  consider  the  needs  of  the  listed 
fish  and  NMFS  will  assist  them  in 
assessing  the  impacts  of  actions. 

Barriers  Within  the  Species'  Range 

Within  the  range  of  all  threatened  or 
endangered  ESUs,  steelhead  face  a 
multitude  of  barriers  that  Umit  the 
access  of  juvenile  and  adult  fish  to 
essential  freshwater  habitats.  In  some 
cases  these  are  natural  barriers  (e.g., 
waterfalls  or  high-gradient  velocity 
barriers)  that  have  been  in  existence  for 
hundreds  or  thousands  of  years.  Some 
pose  an  obvious  physical  barrier  to  any 
anadromous  salmonids  (e.g.,  Palouse 
Falls  on  the  Palouse  River,  Wa^ington) 
while  others  may  only  be  surmountable 
during  years  when  extreme  river 
conditions  (e.g.,  floods)  provide  passage. 

An  example  of  the  latter  has  recently 
been  brought  to  NMFS'  attention  via  a 
petition  from  Meridian  Gold  Company 
(Meridian)  to  revise  critical  habitat  for 
Snake  River  spring/summer  chinook 
salmon  in  Napias  Creek,  a  tributary  to 
the  Salmon  River,  located  near  Salmon, 
Idaho  (U.S.  Geological  Survey 
Hydrologic  Unit  "Middle  Sahnon- 
Panther,  17060203").  Like  chinook 
salmon,  steelhead  do  not  presently 
occur  in  Napias  Creek;  therefore, 
conclusions  regarding  the  nature  of  this 
barrier  are  difficult  since  such 
conclusions  must  rely  on  indirect 
modeling  efforts  and  surveys,  as  well  as 
historical  sources  on  the  presence  of 
anadromous  fish.  While  NMFS  believes 
it  is  likely  steelhead  could  migrate 
above  the  falls  at  certain  streamfiows 
(NMFS,  1998),  it  is  difficult  to 
determine  the  frequency  that  steelhead 
would  migrate  above  the  falls  or 
whether  steelhead  would  recolonize 
habitat  areas  above  the  falls.  The 
presence  of  reUct  indicator  species 
above  the  falls  (e.g.,  rainbow  trout) 
tends  to  indicate  steelhead  may  have 
occurred  above  the  falls  over 
evolutionary  time  periods;  however, 
recent  historical  information  indicates 
steelhead  have  not  occurred  in  this  area 
in  recent  times. 


After  analyzing  new  information  and 
analyses  submitted  by  Meridian,  NMFS 
concludes  Napias  Creek  Falls  may 
constitute  a  naturally  impassable  barrier 
for  steelhead.  While  the  falls  may  be 
passable  to  steelhead  at  certain  flows, 
available  evidence  suggests  this  species 
would  not  do  so  with  any  regularity. 
Given  the  scientific  uncertainty 
associated  with  this  conclusion,  NMFS 
specifically  requests  data  and  analyses 
concerning  this  and  other  potentially 
impassable  natural  barriers  (see  Public 
Comments  Solicited). 

Manmade  barriers  created  in  the  past 
several  decades  can  create  significant 
problems  for  anadromous  salmonids 
(California  Department  of  Fish  and 
Game  (CDFG),  1965;  CACSST.  1988; 
Forest  Ecosystem  Management 
Assessment  Team  (FEMAT),  1993; 
Botkin  et  al.,  1995;  and  Nuclear 
Regulatory  Commission,  1996).  The 
extent  of  such  barriers  as  culverts  and 
road  crossing  structures  that  impede  or 
block  fish  passage  appears  to  be 
substantial.  For  example,  of  532  fish 
presence  surveys  conducted  in  Oregon 
coastal  basins  during  the  1995  survey 
season,  nearly  15  percent  of  the 
confirmed  "end  of  fish  use"  were  due  to 
human  barriers,  principally  road 
culverts  (Oregon  Coastal  Salmon 
Restoration  Initiative,  1997).  Pushup 
dams/diversions  and  irrigation 
withdrawals  also  present  significant 
barriers  or  lethal  conditions  (e.g..  high 
water  temperatures)  to  steelhead  in 
nearly  all  ESUs.  However,  because  these 
manmade  barriers  can,  imder  certain 
flow  conditions,  be  surmounted  by  fish 
or  present  only  a  temporary/seasonal 
banier,  NMFS  does  not  consider  them 
to  delineate  the  upstream  extent  of 
critical  habitat. 

Since  man-made  impassable  barriers 
are  widely  distributed  throughout  the 
range  of  each  ESU,  they  can  have  a 
major  downstream  influence  on 
steelhead.  Such  impacts  may  include  (1) 
depletion  and  storage  of  natural  flows 
which  can  drastically  alter  natural 
hydrological  cycles;  (2)  increased 
juvenile  and  adult  mortality  due  to 
migration  delays  resulting  from 
insufficient  flows  or  habitat  blockages; 
(3)  loss  of  sufficient  habitat  due  to 
deterring  and  blockage;  (4)  stranding  of 
fish  resulting  from  rapid  flow 
fluctuations;  (5)  entrainment  of 
juveniles  into  poorly  screened  or 
unscreened  diversions;  and  (6) 
increased  mortality  resulting  from 
increased  water  temperatures  (CACSST. 
1988;  Bergren  and  Filardo.  1991;  CDFG, 
1991;  Reynolds  et  al.,  1993;  Chapman  et 
al,  1994;  Cramer  et  al.,  1995;  and 
NMFS,  1996b).  In  addition  to  these 
factors,  reduced  flows  negatively  affect 
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fish  habitats  due  to  increased  deposition 
of  fine  sediments  in  spawning  gravels, 
decreased  recruitment  of  large  woody 
debris  and  sdawning  gravels,  and 
encroachmen  t  of  riparian  and  non- 
endemic  veg«  tation  into  spawning  and 
rearing  areas  resulting  in  reduced 
available  habitat  (CACSST,  1988; 
FEMAT.  1991  Botkin  et  al..  1995;  and 
NMFS,  1996t).  These  dam-related 
factors  will  be  effectively  addressed 
through  ESA  pection  7  consultations 
and  the  recovery  planning  process. 
Numerous  lydropower  and  water 
storage  projects  have  been  built  which 
either  block  a  ccess  to  areas  used 
historically  b  r  steelhead  or  alter  the 
hydrograph  o  f  downstream  river 
reaches.  NMFS  has  identified  numerous 
dams  within  i  he  range  of  steelhead 
ESUs  listed  o:  ■  proposed  for  listing  that 
currently  hav ;  no  fish  passage  facilities 
to  allow  steel  lead  access  to  former 
spav^rning  anc  rearing  habitats  (Tables 
18  through  29).  In  some  ESUs,  blocked 
habitat  constitutes  up  to  95  percent  of 
the  historical  tange  (CACSST,  1988;  and 
Reynolds  et  of.,  1993).  While  these 
blocked  areas!  are  significant  in  certain 
basins  (e.g.,  areas  in  California's  Central 
Valley),  NMFS  believes  that  currently 
accessible  hal^itat  may  be  sufficient  for 
the  conservation  of  affected  steelhead 
ESUs.  NMFS  has  concluded  that  the 
Bstoring  access  to  former 
[  rearing  habitat  above 
assable  man-made  barriers 
factor  to  be  considered 
whether  such  habitat  is 
le  conservation  of  species, 
i  comments  and  scientific 

this  issue  and  will 
I  information  prior  to 
lal  critical  habitat 
fhis  may  result  in  the 
inclusion  of  a'eas  above  some  man- 
made  impassa  ble  barriers  in  a  future 
critical  habita :  designation. 

Throughout  the  range  of  west  coast 
steelhead,  numerous  hydropower  dams 
are  undergoin  ?,  or  are  scheduled  for, 
relicensing  by  the  Federal  Energy 
Regulatory  Commission  (FERC).  NMFS 
will  evaluate  information  developed 
during  the  pre  cess  of  relicensing  to 
determine  whsther  fish  passage 
facilities  are  nieeded  at  such  dams  to 
restore  access  to  historically  available 
habitat.  Even  hough  habitat  above  such 
barriers  is  not  currently  designated  as 
critical,  this  conclusion  does  not 
foreclose  the  [lotential  importance  of 
restoring  acce  ;s  to  these  areas. 
Therefore,  NN  FS  will  determine  on  a 
case-by-case  basis  during  FERC 
relicensing  pr  )ceedings  whether  fish 
passage  facilit  es  will  be  required  to 
provide  accesi  to  habitat  that  is 


potential  for ; 
spawning  anc 
currently  imj 
is  a  significa 
in  determinir 
essential  for  tl 
NMFS  solicitJ 
information  or 
consider  sucl 
issuing  any  fi^ 
designation. 


essential  for  the  conservation  of  affected 
steelhead  ESUs. 

Critical  Habitat  and  Indian  Lands 

The  unique  and  distinctive  political 
relationship  between  the  United  States 
and  Indian  tribes  is  defined  by  treaties, 
statutes,  executive  orders,  judicial 
decisions,  and  agreements,  emd 
differentiates  tribes  from  the  other 
entities  that  deal  with,  or  are  affected 
by,  the  Federal  Govenmient.  This 
relationship  has  given  rise  to  a  special 
Federal  trust  responsibility,  involving 
the  legal  responsibilities  and  obligations 
of  the  United  States  toward  Indian  tribes 
and  the  application  of  fiduciary 
standards  of  due  care  with  respect  to 
Indian  lands,  tribal  trust  resources,  and 
the  exercise  of  tribal  rights. 

Indian  lands  (Indian  lands  are  defined 
in  the  Secretarial  Order  of  June  5,  1997, 
as  "any  lands  title  to  which  is  either:  (1) 
held  in  trust  by  the  United  States  for  the 
benefit  of  any  Indian  tribe  or  individual; 
or  (2)  held  by  any  Indian  tribe  or 
individual  subject  to  restrictions  by  the 
United  States  against  alienation")  were 
retained  by  tribes  or  have  been  set  aside 
for  tribal  use  pursuant  to  treaties, 
statutes,  judicial  decisions,  executive 
orders,  or  agreements.  These  lands  are 
managed  by  Indian  tribes  in  accordance 
with  tribal  goals  and  objectives,  within 
the  framework  of  applicable  laws. 

As  a  means  of  recognizing  the 
responsibilities  and  relationship 
described  here  and  implementing  the 
Presidential  Memorandum  of  April  24, 
1994,  Govemment-to-Govemment 
Relations  with  Native  American  Tribal 
Govenmients,  the  Secretary  of 
Commerce,  and  the  Secretary  of  the 
Interior  issued  the  Secretarial  Order 
entitled  "American  Indian  Tribal  Rights, 
Federal-Tribal  Trust  Responsibilities, 
and  the  Endangered  Species  Act"  on 
June  5,  1997.  The  Secretarial  Order 
clarifies  the  responsibilities  of  NMFS 
and  the  U.S.  Fish  and  Wildlife  Service 
(Services)  when  carrying  out  authorities 
under  the  ESA  and  requires  that  they 
consult  with,  and  seek  the  participation 
of,  the  affected  Indian  tribes  to  the 
maximum  extent  practicable.  The 
Secretarial  Order  further  provides  that 
the  Services  "shall  consult  with  the 
affected  Indian  tribe(s)  when 
considering  the  designation  of  critical 
habitat  in  an  area  that  may  impact  tribal 
trust  resources,  tribally  owned  fee  lands, 
or  the  exercise  of  tribal  rights.  Critical 
habitat  shall  not  be  designated  in  such 
areas  unless  it  is  determined  essential  to 
conserve  a  listed  species." 

NMFS  has  determined  that  the  Indian 
Reservations  containing  Indian  lands 
most  likely  to  be  affected  by  a  critical 
habitat  designation  of  listed  or  proposed 


steelhead  ESUs  are  the  Colville  Indian 
Reservation  (Upper  Columbia  River 
ESU);  Nez  Perce  Indian  Reservation 
(Snake  River  ESU);  and  the  Umatilla, 
Warm  Springs,  and  Yakama  Indian 
Reservations  (Middle  Columbia  River 
ESU).  The  major  river  basins  containing 
reservation  lands  and  listed  or  proposed 
steelhead  ESUs  eire  identified  in  Tables 
24  through  26.  NMFS  has  not  yet 
identified  tribally  owned  fee  lands  or 
other  areas  where  designation  of  critical 
habitat  may  impact  tribal  trust  resources 
or  the  exercise  of  tribal  rights.  NMFS 
will  identify  any  such  lands  during 
government-to-goverrunent  consultation 
with  affected  tribes. 

Although  NMFS  notified  the  affected 
tribes  of  the  proposed  critical  habitat 
designation,  insufficient  time  was 
allotted  for  meaningful  govemment-to- 
govemment  consultation.  NMFS  will 
continue  to  consult  with  the  tribes  in 
accordance  with  the  agency's  trust 
responsibilities  and  the  Secretarial 
Order  concerning  critical  habitat 
designation  in  these  ESUs.  Therefore, 
NMFS  is  not  proposing  to  designate 
critical  habitat  on  the  described 
reservation  lands  at  this  time.  In 
addition,  tribally  owned  fee  lands  and 
other  areas  where  critical  habitat 
designation  may  impact  the  exercise  of 
tribal  rights  or  trust  resources  may  be 
identified  and  included  or  excluded 
from  critical  habitat  designation  in  a 
subsequent  action.  If  any  such  lands  are 
determined  to  be  essential  to  conserve 
listed  steelhead,  such  lands  may  be 
designated  critical  habitat  in  a 
subsequent  action. 

Need  for  Special  Management 
Considerations  or  Protection 

In  order  to  ensure  that  the  essential 
habitat  areas  and  features  are 
maintained  or  restored,  special 
management  measures  may  be  needed. 
Federal  activities  that  may  require 
special  management  considerations  for 
freshwater  and  estuarine  life  stages  of 
listed  steelhead  include,  but  are  not 
limited  to  (1)  land  management;  (2) 
timber  harvest;  (3)  point  and  non-point 
water  pollution;  (4)  livestock  grazing;  (5) 
habitat  restoration;  (6)  irrigation  water 
withdrawals  and  returns;  (7)  mining;  (8) 
road  construction;  (9)  dam  operation 
and  maintenance;  and  (10)  dredge  and 
fill  activities.  Not  all  of  these  activities 
are  necessarily  of  current  concern 
within  every  ESU;  however,  they 
indicate  the  potential  types  of  activities 
that  will  require  consultation  in  the 
future.  Activities  that  are  conducted  on 
private  or  state  lands  that  are  not 
federally  permitted  or  funded  are  not 
subject  to  any  additional  regulations 
under  this  rule.  However,  non-Federal 
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landowners  should  be  aware  that  any 
significant  habitat  modifications  that 
could  adversely  affect  listed  fish,  could 
result  in  a  "taking"  (i.e..  harming  or 
killing)  of  the  listed  species,  which  is 
prohibited  under  section  9  of  the  ESA. 
No  special  management  considerations 
have  been  identified  for  steelhead  while 
they  are  residing  in  the  ocean 
environment. 

Activities  That  May  Afifect  Critical 
Habitat 

A  wide  range  of  activities  may  affect 
the  essential  habitat  requirements  of 
steelhead.  More  in-depth  discussions 
are  contained  in  the  Federal  Register 
doc\iments  annoimcing  the  listing 
determinations  for  each  ESU  (61  FR 
41541,  August  9, 1996;  62  FR  43937, 
August  18. 1997;  63  FR  11798.  March 
10, 1998;  63  FR  13347,  March  19, 1998) 
as  well  as  NMFS'  document  entitled 
"Steelhead  Factors  for  Decline:  A 
Supplement  to  the  Notice  of 
Determination  for  West  Coast 
Steelhead"  (NMFS.  1996b).  These 
activities  include  water  and  land 
management  actions  of  Federal  agencies 
(i.e..  U.S.  Forest  Service  (USES).  U.S. 
Bureau  of  Land  Management  (BLM), 
U.S.  Army  Corps  of  Engineers  (Corps). 
U.S.  Bureau  of  Reclamation  (BOR). 
Federal  Highway  Administration  (FHA). 
U.S.  Environmental  Protection  Agency 
(EPA),  Natural  Resource  Conservation 
Service  (NRCS),  National  Park  Service 
(NPS),  and  FERC)  and  related  or  similar 
actions  of  other  federally  regulated 
projects  and  lands  including  livestock 
grazing  allocations  by  USES  and  BLM; 
hydropower  sites  licensed  by  FERC; 
dams  built  or  operated  by  the  Corps  or 
BOR;  timber  sales  conducted  by  the 
USES  and  BLM;  road  building  activities 
authorized  by  the  FHA.  USPS,  BLM, 
and  NPS;  and  mining  and  road  building 
activities  authorized  by  the  states  of 
Washington,  Oregon,  Idaho,  and 
Cahfomia.  Other  actions  of  concern 
include  dredge  and  fill,  mining,  and 
bank  stabilization  activities  authorized 
or  conducted  by  the  Corps  and  habitat 
modifications  authorized  by  the  Federal 
Emergency  Management  Agency 
(FEMA).  Additionally,  actions  of 
concern  could  include  approval  of  water 
quality  standards  and  pesticide  labeling 
and  use  restrictions  administered  by 
EPA. 

The  Federal  agencies  that  will  most 
likely  be  affected  by  this  critical  habitat 
designation  include  the  USPS,  BLM, 
BOR.  Corps,  FHA.  NRCS.  NPS,  FEMA. 
and  FERC.  This  designation  will 
provide  clear  notification  to  these 
agencies,  private  entities,  and  the  public 
of  critical  habitat  designated  for 
steelhead  and  of  the  boundaries  of  the 


habitat  and  protection  provided  for  that 
habitat  by  the  section  7  consultation 
process.  This  designation  will  also  assist 
these  agencies  and  others  in  evaluating 
the  potential  effects  of  their  activities  on 
steelhead  and  their  critical  habitat  and 
in  determining  when  consultation  with 
NMFS  is  appropriate. 

Expected  Economic  Impacts 

The  economic  impacts  to  be 
considered  in  a  critical  habitat 
designation  are  the  incremental  effects 
of  critical  habitat  designation  above  the 
economic  impacts  attributable  to  listing 
or  attributable  to  authorities  other  than 
the  ESA  (see  Consideration  of  Economic 
and  Other  Factors).  Incremental  impacts 
result  from  special  management 
activities  in  those  areas,  if  any.  outside 
the  present  distribution  of  the  Usted 
species  that  NMFS  has  determined  to  be 
essential  to  the  conservation  of  the 
species.  For  these  steelhead  ESUs. 
NMFS  has  determined  that  the  present 
geographic  extent  of  their  freshwater 
and  estuarine  range  is  likely  sufficient 
to  provide  for  conservation  of  the 
species,  although  the  quality  of  that 
habitat  needs  improvement  on  many 
fi-onts.  Because  NMFS  is  not  designating 
any  areas  beyond  the  current  range  of 
these  steelhead  ESUs  as  critical  habitat, 
the  designation  will  result  in  few,  if  any, 
additional  economic  effects  beyond 
those  that  may  have  been  caused  by 
listing  and  by  other  statutes. 

USPS,  BLM.  BOR.  and  the  Corps 
manage  areas  of  proposed  critical 
habitat  for  the  steelhead  ESUs.  The 
Corps  and  other  Federal  agencies  that 
may  be  involved  with  funding  or 
permits  for  projects  in  critical  habitat 
areas  may  also  be  afi^ected  by  this 
designation.  Because  NMFS  believes 
that  virtually  all  "adverse  modification" 
determinations  pertaining  to  critical 
habitat  would  also  result  in  "jeopardy" 
conclusions  under  ESA  Section  7 
consultations  (i.e..  as  a  result  of  the 
species  being  listed),  the  designation  of 
critical  habitat  is  not  expected  to  result 
in  significant  incremental  restrictions 
on  Federal  agency  activities.  Critical 
habitat  designation  will,  therefore, 
result  in  few.  if  any.  additional 
economic  effects  beyond  those  that  may 
have  been  caused  by  the  ESA  listing  and 
by  other  statutes. 

Public  Comments  Solicited 

To  ensure  that  the  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  effective  as  possible, 
NMFS  is  soliciting  comments  and 
suggestions  from  the  public,  other 
governmental  agencies,  the  scientific 
community,  industry,  and  any  other 
interested  parties. 


NMFS  requests  quantitative 
evaluations  describing  the  quality  and 
extent  of  marine,  estuarine,  and 
fi^shwater  habitats  (including  adjacent 
riparian  zones)  for  juvenile  and  adult 
steelhead  as  well  as  information  on 
areas  that  may  qualify  as  critical  habitat 
in  Washington,  Oregon,  Idaho,  and 
Cahfomia.  Areas  that  include  the 
physical  and  biological  features 
essential  to  the  recovery  of  the  species 
should  be  identified.  Essential  features 
include,  but  are  not  limited  to  (1) 
habitat  for  individual  and  population 
growth  and  for  normal  behavior;  (2) 
food,  water,  air.  light,  minerals,  or  other 
nutritional  or  physiological 
requirements;  (3)  cover  or  shelter;  (4) 
sites  for  reproduction  and  rearing  of 
offspring;  and  (5)  habitats  that  are 
protected  from  distiu"bance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  the  species.  NMFS  is 
also  requesting  information  regarding 
steelhead  distribution  and  habitat 
requirements  within  the  range  of  Indian 
lands  identified  in  this  proposal  and 
whether  these  lands  should  be 
considered  essential  for  the 
conservation  of  the  listed  species  or 
whether  recovery  can  be  achieved  by 
limiting  the  designation  to  other  lands. 

NMFS  recognizes  that  there  are  areas 
within  the  proposed  boundaries  of  these 
ESUs  that  historically  constituted 
steelhead  habitat  but  may  not  be 
currently  occupied  by  steelhead.  NMFS 
requests  information  about  steelhead  in 
these  currently  unoccupied  areas  and 
whether  these  habitats  should  be 
considered  essential  to  the  recovery  of 
the  species  or  excluded  from 
designation. 

For  areas  where  natural  barriers  are 
beUeved  to  pose  a  migration  barrier  for 
steelhead  (e.g..  the  Napias  Creek  Falls 
issue  described  earlier  in  this 
document),  NMFS  specifically  requests 
data  and  analyses  concerning  the 
following:  (1)  Historic  accoxmts 
indicating  steelhead  or  other 
anadromous  salmonids  occurred  above 
the  barrier;  (2)  data  or  reports  analyzing 
the  likelihood  steelhead  or  other 
anadromous  salmonids  would  migrate 
above  the  barrier;  and  (3)  other 
information  indicating  that  a  particular 
barrier  is  or  is  not  natiurally  impassable 
to  anadromous  salmonid  migration. 
NMFS  will  evaluate  all  new  information 
received  concerning  this  issue  and  will 
reconsider  this  issue  in  its  final 
steelhead  critical  habitat  designation. 

For  areas  potentially  qualifying  as 
critical  habitat.  NMFS  is  requesting  the 
following  information:  (1)  The  activities 
that  "ffect  the  area  or  could  be  affected 
by  the  designation  and  (2)  the  economic 
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costs  and  benefits  of  additional 
requirements  of  management  measures 
likely  to  resu  t  from  the  designation. 
The  economii :  cost  to  be  considered  in 
the  critical  hjbitat  designation  under 
the  ESA  is  thi  s  probable  economic 
impact  "of  ths  [critical  habitat) 
designation  upon  proposed  or  ongoing 
activities"  (5(i  CFR  424.19).  NMFS  must 
consider  the  ncremental  costs  resulting 
specifically  fiom  a  critical  habitat 
designation  tfcat  are  above  the  economic 
effects  attributable  to  listing  the  species. 
Economic  effects  attributable  to  listing 
include  actioi  is  resulting  from  section  7 
consultations  under  the  ESA  to  avoid 
jeopardy  to  tli  e  species  and  fi-om  the 
taking  prohib  tions  under  section  9  of 
the  ESA.  Comments  concerning 
economic  im[  facts  should  distinguish 
the  costs  of  lii  iting  from  the  incremental 
costs  that  can  be  directly  attributed  to 
the  designaticn  of  specific  areas  as 
critical  habita  L 

NMFS  will  review  all  public 
comments  ani  i  any  additional 
information  i\  (garding  the  status  and 
critical  habitat  of  the  steelhead  ESUs 
described  her  ;in  and  complete  a  final 
rule  as  soon  a^  practicable.  The 
availability  oJnew  information  may 
cause  NMFS  to  reassess  the  proposed 
critical  habitai  designation  of  steelhead 
ESUs.  I 

Public  Hearings 

Joint  Departments  of  Commerce  and 
Interior  ESA  implementing  regulations 
state  that  the  Secretaries  shall  promptly 
hold  at  least  ope  public  hearing  if  any 
person  so  requests  within  45  days  of 
publication  ola  proposed  regulation  to 
list  species  orjto  designate  critical 
habitat  (50  CFR  424.16(c)(3)).  NMFS 
will  schedule  public  hearings  on  this 
proposed  rulejin  the  range  of  affected 
communities  in  a  subsequent  Federal 
Register  document.  Requests  for  specific 
locations  or  additional  public  hearings 
must  be  recei\|ed  by  March  22, 1999. 
NMFS  encourages  the  public's 
involvement  in  such  ESA  matters. 

References     I 

A  complete  list  of  all  references  cited 
herein  and  maps  describing  the  range  of 
listed  or  proposed  steelhead  ESUs  are 
available  upoii  request  (see  ADDRESSES). 

Classification  I 

NMFS  has  determined  that 
Environmental  Assessments  or  an 
Environmental  Impact  Statement,  as 
defined  under  the  authority  of  the 
National  Envifonmental  Policy  Act  of 
1969,  need  not  be  prepared  for  this 
critical  habitat  designation.  See  Douglas 
County  V.  Babbitt,  48  F.3d  1495  (9th  Cir. 
1995),  cert,  deiied,  116  S.Ct.  698  (1996). 


NMFS  proposes  to  designate  only  the 
current  range  of  these  steelhead  ESUs  as 
critical  habitat.  Areas  excluded  from 
this  proposed  designation  include 
marine  habitats  in  the  Pacific  Ocean  and 
any  historically  occupied  areas  above 
impassable  natural  barriers  (e.g.,  long- 
standing, natural  waterfalls).  NMFS 
concludes  that  the  currently  inhabited 
areas  within  the  range  of  each  ESU  are 
the  minimum  habitat  necessary  to 
ensure  the  species'  conservation  and 
recovery. 

Since  NMFS  is  designating  the 
current  range  of  the  listed  species  as 
critical  habitat,  this  designation  will  not 
impose  any  additional  requirements  or 
economic  effects  upon  small  entities 
beyond  those  which  may  accrue  from 
section  7  of  the  ESA.  Section  7  requires 
Federal  agencies  to  insure  that  any 
action  they  carry  out,  authorize,  or  fund 
is  not  likely  to  jeopardize  the  continued 
existence  of  any  listed  species  or  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat  (ESA 
section  7(a)(2)).  The  consultation 
requirements  of  section  7  are 
nondiscretionary  and  are  effective  at  the 
time  of  species'  listing.  Therefore, 
Federal  agencies  must  consult  with 
NMFS  and  ensure  that  their  actions  do 
not  jeopardize  a  listed  species, 
regardless  of  whether  critical  habitat  is 
designated. 

In  the  future,  should  NMFS  determine 
that  designation  of  habitat  areas  outside 
the  species'  current  range  is  necessary 
for  conservation  and  recovery,  NMFS 
will  analyze  the  incremental  costs  of 
that  action  and  assess  its  potential 
impacts  on  small  entities,  as  required  by 
the  Regulatory  Flexibility  Act.  Until  that 
time,  a  more  detailed  analysis  would  be 
premature  and  would  not  reflect  the 
true  economic  impacts  of  the  proposed 
action  on  local  businesses, 
organizations,  and  governments. 

Accordingly,  the  Assistant  General 
Counsel  for  Legislation  and  Regulation 
of  the  Department  of  Commerce  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that  the  proposed 
critical  habitat  designation,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities,  as  described  in  the  Regulatory 
Flexibility  Act. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  determined  this 
rule  is  not  significant  for  purposes  of 
E.O.  12866. 

This  proposed  rule  does  not  contain 
a  coUection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 


List  of  Subjects  in  50  CFR  Part  226 

Endangered  and  threatened  species, 
Incorporation  by  reference. 

Dated:  January  29. 1999. 
Rolland  A.  Schmitten, 

Assistant  Administrator  for  Fistieries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  226  is  proposed 
to  be  amended  as  follows: 

PART  226— DESIGNATED  CRITICAL 
HABITAT 

1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1533. 

2.  Section  226.29  is  added  to  subpart 
C  to  read  as  follows: 

§  226.29    Lower  Columbia  River  steelhead 
(Oncortiynchus  mykiss),  Upper  Willamette 
River  steelhead  (Oncorhynchus  mykiss), 
Central  Califomia  Coast  steelhead 
(Oncorhynchus  mykiss),  South-Central 
Califomia  Coast  steelhead  (Oncorhynchus 
mykiss),  Southern  Califomia  steelhead 
(Oncorhynchus  mykiss).  Central  Valley 
steelhead  (Oncorhynchus  mykiss).  Middle 
Columbia  River  steelhead  (Oncorhynchus 
mykiss),  Upper  Columbia  River  steelhead 
(Oncortiynchus  mykiss).  Snake  River  Basin 
steelhead  (Oncorhynchus  mykiss). 

Critical  habitat  is  designated  to 
include  all  river  reaches  accessible  to 
listed  steelhead  within  the  range  of  the 
ESUs  listed,  except  for  reaches  on 
Indian  lands  within  Indian  Reservations 
defined  in  Tables  24  through  26  to  this 
part.  Critical  habitat  consists  of  the 
water,  substrate,  and  adjacent  riparian 
zone  of  estuarine  and  riverine  reaches  in 
hydrologic  units  and  counties  identified 
in  Tables  18  through  26  to  this  part  for 
all  of  the  steelhead  ESUs  Usted  in  this 
section.  Accessible  reaches  are  those 
wdthin  the  historical  range  of  the  ESUs 
that  can  still  be  occupied  by  any  life 
stage  of  steelhead.  Inaccessible  reaches 
are  those  above  longstanding,  naturally 
impassable  barriers  (i.e.,  natural 
waterfalls  in  existence  for  at  least 
several  hundred  years)  and  specific 
dams  writhin  the  historical  range  of  each 
ESU  identified  in  Tables  18  through  26 
to  this  part.  Hydrologic  units  are  those 
defined  by  the  Department  of  the 
Interior  (DOI),  U.S.  Geological  Survey 
(USGS)  publication,  "Hydrologic  Unit 
Maps,  Water  Supply  Paper  2294, 1986, 
and  by  the  following  DOI,  USGS, 
1:500,000  scale  hydrologic  unit  maps: 
State  of  Califomia  (1978),  State  of  Idaho 
(1981).  State  of  Oregon  (1974),  and  State 
of  Washington  (1974)  which  are 
incorporated  by  reference.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
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552(a)  and  1  CFR  part  51.  Copies  of  the 
USGS  publication  and  maps  may  be 
obtained  from  the  USGS,  Map  Sales, 
Box  25286,  Denver,  CO  80225.  Copies 
may  be  inspected  at  NMFS,  Protected 
Resources  Division,  525  NE  Oregon  St., 
Suite  500.  Portland,  OR  97232-2737,  or 
NMFS,  Office  of  Protected  Resources, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 

(a)  Lower  Columbia  River  steelhead 
(Oncorhynchus  mykiss)  geographic 
boundaries.  Cntical  habitat  is 
designated  to  include  all  river  reaches 
accessible  to  listed  steelhead  in 
Columbia  River  tributaries  between  the 
Cowlitz  and  Wind  Rivers  in  Washington 
and  the  Willamette  and  Hood  Rivers  in 
Oregon,  inclusive.  Also  included  are 
river  reaches  and  estuarine  areas  in  the 
Columbia  River  from  a  straight  line 
connecting  the  west  end  of  the  Clatsop 
jetty  (south  jetty,  Oregon  side)  and  the 
west  end  of  the  Peacock  jetty  (north 
jetty,  Washington  side)  upstream  to  the 
Hood  River  in  Oregon.  Excluded  are 
areas  above  specific  dams  identified  in 
Table  18  to  this  part  or  above 
longstanding,  naturally  impassable 
barriers  (i.e.,  natural  waterfalls  in 
existence  for  at  least  several  hundred 
years). 

(b)  Upper  Willamette  River  steelhead 
(Oncorhynchus  mykiss)  geographic 
boundaries.  Critical  habitat  is 
designated  to  include  all  river  reaches 
accessible  to  listed  steelhead  in  the 
Willamette  River  and  its  tributaries 
above  Willamette  Falls.  Also  included 
are  river  reaches  and  estuarine  areas  in 
the  Columbia  River  from  a  straight  line 
connecting  the  west  end  of  the  Clatsop 
jetty  (south  jetty,  Oregon  side)  and  the 
west  end  of  the  Peacock  jetty  (north 
jetty,  Washington  side)  upstream  to,  and 
including,  the  Willamette  River  in 
Oregon.  Excluded  are  areas  above 
specific  dams  identified  in  Table  19  to 
this  part  or  above  longstanding, 
natiu^Uy  impassable  barriers  (i.e., 
natural  waterfalls  in  existence  for  at 
least  several  hundred  years). 

(c)  Central  California  Coast  steelhead 
(Oncorhynchus  mykiss)  geographic 
boundaries.  Critical  habitat  is 
designated  to  include  all  river  reaches 
and  estuarine  areas  accessible  to  listed 
steelhead  in  coastal  river  basins  from 
the  Russian  River  to  Soquel  Creek, 
CaUfomia  (inclusive),  and  the  drainages 
of  San  Francisco  and  San  Pablo  Bays. 
Also  included  are  all  waters  of  San 
Pablo  Bay  westward  of  the  Carquinez 
Bridge  and  all  waters  of  San  Francisco 


Bay  (north  of  the  San  Francisco/ 
Oakland  Bay  Bridge)  from  San  Pablo 
Bay  to  the  Golden  Gate  Bridge. 
Excluded  is  the  Sacramento- San  Joaquin 
River  Basin  of  the  California  Central 
Valley  as  well  as  areas  above  specific 
dams  identified  in  Table  20  to  this  part 
or  above  longstanding,  naturally 
impassable  barriers  (i.e.,  natural 
waterfalls  in  existence  for  at  least 
several  hundred  years). 

(d)  South-Central  California  Coast 
steelhead  (Oncorhynchus  mykiss) 
geographic  boundaries.  Critical  habitat 
is  designated  to  include  all  river  reaches 
and  estuarine  areas  accessible  to  listed 
steelhead  in  coastal  river  basins  from 
the  Pajaro  River  (inclusive)  to,  but  not 
including,  the  Santa  Maria  River, 
California.  Excluded  are  areas  above 
specific  dams  identified  in  Table  21  to 
this  part  or  above  longstanding, 
naturally  impassable  barriers  (i.e., 
natural  waterfalls  in  existence  for  at 
least  several  hundred  years). 

(e)  Southern  California  steelhead 
(Oncorhynchus  mykiss)  geographic 
boundaries.  Critical  habitat  is 
designated  to  include  all  river  reaches 
and  estuarine  areas  accessible  to  listed 
steelhead  in  coastal  river  basins  from 
the  Santa  Maria  River  to  Malibu  Creek, 
Cahfomia  (inclusive).  Excluded  are 
areas  above  specific  dams  identified  in 
Table  22  to  this  part  or  above 
longstanding,  naturally  impassable 
barriers  (i.e.,  natural  waterfalls  in 
existence  for  at  least  several  hundred 
years). 

(f)  Central  Valley  steelhead 
(Oncorhynchus  mykiss)  geographic 
boundaries.  Critical  habitat  is 
designated  to  include  all  river  reaches 
accessible  to  listed  steelhead  in  the 
Sacramento  and  San  Joaquin  Rivers  and 
their  tributaries  in  California.  Also 
included  are  river  reaches  and  estuarine 
areas  of  the  Sacramento-San  Joaquin 
Delta,  all  waters  from  Chipps  Island 
westward  to  Carquinez  Bridge, 
including  Honker  Bay,  Grizzly  Bay, 
Suisun  Bay,  and  Carquinez  Strait,  all 
waters  of  San  Pablo  Bay  westward  of  the 
Carquinez  Bridge,  and  all  waters  of  San 
Francisco  Bay  (north  of  the  San 
Francisco/Oakland  Bay  Bridge)  from 
San  Pablo  Bay  to  the  Golden  Gate 
Bridge.  Excluded  are  areas  of  the  San 
Joaquin  River  upstream  of  the  Merced 
River  confluence  and  areas  above 
specific  dams  identified  in  Table  23  to 
this  part  or  above  longstanding, 
naturally  impassable  barriers  (i.e., 
natural  waterfalls  in  existence  for  at 
least  several  hundred  years). 

(g)  Middle  Columbia  River  steelhead 
(Oncorhynchus  mykiss)  geographic 


boundaries.  Critical  habitat  is 
designated  to  include  all  river  reaches 
accessible  to  listed  steelhead  in 
Columbia  River  tributaries  (except  the 
Snake  River)  between  Mosier  Creek  in 
Oregon  and  the  Yakima  River  in 
Washington  (inclusive).  Also  included 
are  river  reaches  and  estuarine  areas  in 
the  Columbia  River  from  a  straight  line 
connecting  the  west  end  of  the  Clatsop 
jetty  (south  jetty,  Oregon  side)  and  the 
west  end  of  the  Peacock  jetty  (north 
jetty,  Washington  side)  upstream  to  the 
Yakima  River  in  Washington.  Excluded 
are  areas  above  specific  dams  identified 
in  Table  24  to  this  part  or  above 
longstanding,  naturally  impassable 
barriers  (i.e.,  natural  waterfalls  in 
existence  for  at  least  several  hundred 
years). 

(h)  Upper  Columbia  River  steelhead 
(Oncorhynchus  mykiss)  geographic 
boundaries.  Critical  habitat  is 
designated  to  include  all  river  reaches 
accessible  to  listed  steelhead  in 
Columbia  River  tributaries  upstream  of 
the  Yakima  River,  Washington,  and 
dovsmstream  of  Chief  Joseph  Dam.  Also 
included  are  river  reaches  and  estuarine 
areas  in  the  Columbia  River  from  a 
straight  line  connecting  the  west  end  of 
the  Clatsop  jetty  (south  jetty,  Oregon 
side)  and  the  west  end  of  the  Peacock 
jetty  (north  jetty,  Washington  side) 
upstream  to  Chdef  Joseph  Dam  in 
Washington.  Excluded  are  areas  above 
specific  dams  identified  in  Table  25  of 
this  part  or  above  longstanding, 
naturally  impassable  barriers  (i.e., 
natural  waterfalls  in  existence  for  at 
least  several  hundred  years). 

(i)  Snake  River  Basin  steelhead 
(Oncorhynchus  mykiss)  geographic 
boundaries.  Critical  habitat  is 
designated  to  include  all  river  reaches 
accessible  to  listed  steelhead  in  the 
Snake  River  and  its  tributaries  in  Idaho, 
Oregon,  and  Washington.  Also  included 
are  river  reaches  and  estuarine  areas  in 
the  Columbia  River  from  a  straight  line 
connecting  the  west  end  of  the  Clatsop 
jetty  (south  jetty,  Oregon  side)  and  the 
west  end  of  the  Peacock  jetty  (north 
jetty,  Washington  side)  upstream  to  the 
confluence  with  the  Snake  River. 
Excluded  are  areas  above  specific  dams 
identified  in  Table  26  to  this  part  or 
above  longstanding,  naturally 
impassable  barriers  (i.e.,  natural 
waterfalls  in  existence  for  at  least 
several  hundred  years). 

3.  Tables  5  through  17  are  added  and 
reserved,  and  tables  18  through  26  are 
added  to  part  226  to  read  as  follows: 
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Table  18  to  Part  226.— Hydrologic  Units  and  Counties  Containing  Critical  Habitat  for  Lower  Columbia 
River  Steelhead,  and  Dams  Representing  the  Upstream  Extent  of  Critical  Habitat 


Hydrolc 


unit  name 


Middle  Cdumbiti-Hood 

Lower  Cdumbii-Sandy  

Lewis 

Lower  ColumbU-Clatskanie 


Lower  Cowlitz  

Lower  Columbia  i  . 

Clackamas 

Lower  Willametfe 


Hydfotogic  unit 
No. 


17070105 
17080001 
17080002 
17080003 

17080005 
17080006 
17090011 
17090012 


Counties  contained  in  hydrologic  unit  and  within  range  of  ESU ' 


Hood  River  (OR),  Skamania  (WA). 

Clackamas  (OR),  Multnomah  (OR).  Clark  (WA).  Skamania  (WA) 

Clark  (WA).  Cowlitz  (WA),  Skamania  (WA) 

Clatsop  (OR).  Columbia  (OR).  Cowlitz  (WA).  Skanrania  (WA), 

Wahkiakum  (WA). 

Cowlitz  (WA).  Lewis  (WA)  

Clatsop  (OR),  Pacific  (WA),  Wahkiakum  (WA). 

Clackamas  (OR),  Marion  (OR). 

Clackamas  (OR).  Columbia  (OR).  Multnomah  (OR).  Washington 

(OR).  


Dams 


Bull  Run  Dam  «2. 
Merwin  Dam. 


Maylield  Dam. 


'  Some  coun^es  have  very  limited  overlap  with  estuarine.  riverine,  or  riparian  habitats  identified  as  critkal  habitat  for  this  ESU.  Consult  USGS 
hydrologic  unit  maps  (available  from  USGS)  to  determine  specifk;  county  and  basin  boundaries. 
2  Reserved. 

Table  19  ilo  Part  226.— Hydrologic  Units  and  Counties  Containing  Critical  Habitat  for  Upper  Willamette 
River  Steelhead,  and  Dams  Representing  the  Upstream  Extent  of  Critical  Habitat 


Hydrolc 


unit  name 


Hydrok)gk:  unit 
No. 


Lower  Cotumbt*-Sandy  

Lower  Columbi|i-Clatskanie 

Lower  Columbia  

Middle  Fork  Willamette 

Coast  Fork  Willamette 

Upper  Willamefte 

McKenzie  

North  Santiam  

South  Santiam 

MkJdIe  Willam^e  


Yamhill 


Motalla-Puddin^ 
Tualatin 


Lower  Willame  te 


17080001 
17080003 
17080006 
17090001 
17090002 
17090003 
17090004 
17090005 
17090006 
17090007 

17090008 

17090009 
17090010 

17090012 


Counties  contained  in  hydrotogk:  unit  and  within  range  of  ESU 


Clark  (WA)  

Clatsop  (OR).  Columbia  (WA).  Cowlitz  (WA),  Wahkiakum  (WA). 
aatsop  (OR).  Pacifk:  (WA).  Wahkiakum  (WA). 

Lane  (OR)  

Douglas  (OR),  Lane  (OR) 

Benton  (OR).  Lane  (OR).  Uncdn  (OR).  Linn  (OR).  Polk  (OR) 

Lane  (OR).  Unn  (OR)  

Linn  (OR).  Marion  (OR). 

Linn  (OR)  

Clackamas  (OR).  Marion  (OR),   PoJk  (OR),  Washington  (OR). 

Yamhill  (OR). 
Lincoln   (OR).   Polk   (OR),   Tillamook   (OR),   Washington   (OR). 

Yamhill  (OR). 
Clackamas  (OR),  Marion  (OR). 
Clackamas  (OR),  Columbia  (OR),   Multnomah   (OR).  Tillamook 

(OR),  Washington  (OR).  Yamhill  (OR). 
Clackamas  (OR).  Columbia  (OR).  Multnomah  (OR).  


Dams 


Bull  Run  Dam. 


Dexter  Dam. 
Dorena  Dam. 
Cougar  Dam. 
Big  Cliff  Dam. 

Green  Peter  Dam. 


Some  counties  have  very  limited  overiap  with  estuarine.  riverine,  or  riparian  habitats  ktentified  as  critkal  hatjitat  for  this  ESU.  Consult  USGS 


hydrologic  unit 
2  Reserved. 


Table  20  tjd  Part  226.— Hydrologic  Units  and  Counties  Containing  Critical  Habitat  for  Central  California 
Coast  Steelhead,  and  Dams  Representing  the  Upstream  Extent  of  Critical  Habitat 


Hydrologii ;  unit  name 


Russian 


Bodega  Bay 
Suisun  Bay 
San  Pablo  Ba' 
Coyote  .... 
San  Francisco 


Tomales-Draki  i  Bays 


maps  (available  from  USGS)  to  determine  specific  county  and  basin  boundaries. 


Hydrologic  unit 
No. 


Bay 


San  Francisco 


San  Lorenzo-I  >oquel 


'  Some 
hydrologic  unii 
2  Reserved. 


counties  have  very  limited 
maps  (available  from 


Coastal  South 


18010110 

18010111 
18050001 
18050002 
18050003 
18050004 

18050005 
18050006 
18060001 


Counties  contained  in  hydrologic  unit  and  within  range  of 
ESU' 


Mendocino  (CA).  Sonoma  (CA) 


Marin  (CA).  Sonoma  (CA). 

Contra  Costa  (CA).  Napa  (CA).  Solano  (CA). 

Marin  (CA).  Napa  (CA) 

Alameda  (CA).  San  Mateo  (CA).  Santa  Clara  (CA) 

Alameda  (CA).  Contra  Costa  (CA),  San  Mateo  (CA),  Santa 
Clara  (CA). 

Marin  (CA),  Sonoma  (CA)  

San  Mateo  (CA). 

San  Mateo  (CA).  Santa  Cruz  (CA)  


Dams 


Coyote    Dam,    Warm    Springs 
Dam. 


San  Pablo  Reservoir. 
Calavera  Reservoir. 


Nkasio  Dam.  Seeger  Dam. 
Newell  Dam. 


overlap  with  estuarine,  riverine,  or  riparian  habitats  identified  as  critical  habitat  for  this  ESU.  Consult  USGS 
USGS)  to  determine  specific  county  and  basin  boundaries. 
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Table  21  to  Part  226.— Hydrologic  Units  and  Counties  Containing  Critical  Habitat  for  South-Central 
California  Coast  Steelhead,  and  Dams  Representing  the  Upstream  Extent  of  Critical  Habitat 


Hydrologic  unit  name 


Pajaro 


Estrella 

Salinas 

Central  Coastal 

Alisal-Elkhorn  Sloughs 
Carmel  


Hydrologic  unit 
No. 


18060002 

18060004 
18060005 
18060006 
18060011 
18060012 


Counties  contained  in  hydrologic  unit  and  within  range  of  ESU ' 


Monterey  (CA),  San  Benito  (CA),  Santa  Clara  (CA),  Santa  Cruz 

(CA). 
Monterey  (CA).  San  Luis  Ot)ispo  (CA). 

Monterey  (CA).  San  Benito  (CA),  San  Luis  Obispo  (CA)  

Monterey  (CA).  San  Luis  Ot)ispo  (CA). 


Dams 


Salinas  Dam. 


Los  Padres  Dam. 


'Some  counties  have  very  limited  overlap  with  estuarine,  riverine,  or  riparian  habitats  identified  as  critical  habitat  for  this  ESU  Consult  USGS 
hydrologic  unit  maps  (available  from  USGS)  to  determine  specific  county  and  basin  boundaries 
2  Reserved. 

Table  22  to  Part  226.— Hydrologic  Units  and  Counties  Containing  Critical  Habitat  for  Southern  California 

STEELHEAD,  AND  DAMS  REPRESENTING  THE  UPSTREAM  EXTENT  OF  CRITICAL  HABITAT 


Hydrologic  unit  name 


Cuyama 

Santa  Maria 

San  Antonio  

Santa  Ynez  

Santa  Barbara  Coastal 
Ventura 


Santa  Clara  

Calleguas  

Santa  Monica  Bay 


Hydrologic  unit 
No. 


18060007 
18060008 
18060009 
18060010 
18060013 
18070101 


18070102 
18070103 
18070103 


Counties  contained  in  hydrologic  unit  and  within  range  of 
ESU' 


San  Luis  Obispo  (CA),  Santa  Barbara  (CA) 
San  Luis  Obispo  (CA),  Santa  Barbara  (CA). 
Santa  Bart>ara  (CA). 

Santa  Bartjara  (CA)  

Santa  Bartara  (CA),  Ventura  (CA). 

Santa  Barbara  (CA),  Ventura  (CA) 


Los  Angeles  (CA).  Santa  Barbara  (CA),  Ventura  (CA) 

Los  Angeles  (CA),  Ventura  (CA). 

Los  Angeles  (CA),  Ventura  (CA)  


Dams 


Vaquero  Dam. 


Bradtxjry  Dam. 

Casitas  Dam,  Robles  Dam, 
Matilija  Dam,  Vern  Freerrian 
Diversion  Dam. 

Santa  Felicia  Dam. 

Rindge  Dam. 


'Some  counties  have  very  limited  overlap  with  estuarine.  riverine,  or  riparian  habitats  identified  as  critical  habitat  for  this  ESU  Consult  USGS 
hydrologic  unit  maps  (available  from  USGS)  to  determine  specific  county  and  basin  boundaries 
2  Resen/ed. 

Table  23  to  Part  226.— Hydrologic  Units  and  Counties  Containing  Critical  Habitat  for  Central  Valley 
Steelhead,  and  Dams  Representing  the  Upstream  Extent  of  Critical  Habitat 


Hydrologic  unit  name 


Sacramento-Lower  Cow-Lower 
Clear. 

Lower  Cottonwood  

Sacramento-Lower  Thomes 

Sacramento-Stone  Corral  

Lower  Butte 

Lower  Feather 

Lower  Yuba 

Lower  Bear 

Lower  Sacramento 


Lower  American , 

Sacramento-Upper  Clear 

Cottonwood  Headwaters 

Upper  Elder-Upper  Thomes  . 

Upper  Cow-Battle 

Mill-Big  Chico  

Upper  Butte 

Honcut  Headwaters  

Upper  Yuba 

Upper  Coon-Upper  Auburn  .. 
Middle  San  Joaquin-Lower 
Merced-Lower  Stanislaus. 
San  Joaquin  Delta  


Hydrologic  unit 
No. 


Lower  Calaveras-Mormon 

Slough. 
Lower  Consumnes-Lower 

Mokelumne. 
Upper  Stanislaus 


18020101 

18020102 
18020103 
18020104 
18020105 
18020106 
18020107 
18020108 
18020109 

18020111 
18020112 
18020113 
18020114 
18020118 
18020119 
18020120 
18020124 
18020125 
18020127 
18040002 

18040003 

18040004 

18040005 


Counties  contained  in  hydrologic  unit  and  within  range  of 
ESU' 


Shasta  (CA),  Tehama  (CA). 

Shasta  (CA).  Tehama  (CA). 

Butte  (CA),  Glenn  (CA),  Tehama  (CA)  

Butte  (CA).  Colusa  (CA),  Glenn  (CA),  Sutter  (CA),  Yolo  (CA). 
Butte  (CA),  Colusa  (CA),  Glenn  (CA),  Sutter  (CA). 

Butte  (CA),  Sutter  (CA),  Yuba  (CA) 

Yuba  (CA). 

Placer  (CA),  Sutter  (CA),  Yuba  (CA)  

Placer  (CA).  Sacramento  (CA),  Solano  (CA),  Sutter  (CA), 

Yolo  (CA). 

Placer  (CA),  Sacramento  (CA),  Sutter  (CA) 

Shasta  (CA)  

Shasta  (CA).  Tehama  (CA). 
Tehama  (CA). 

Shasta  (CA),  Tehama  (CA)  

Butte  (CA),  Shasta  (CA).  Tehama  (CA). 
Butte  (CA).  Tehama  (CA). 
Butte  (CA).  Yuba  (CA). 

Yuba  (CA).  Nevada  (CA) 

Placer  (CA). 

Calaveras  (CA).  Merced  (CA).  San  Joaquin  (CA),  Stanislaus 

(CA) 
Alameda  (CA),  Contra  Costa  (CA),  Sacramento  (CA).  San 

Joaquin  (CA). 
Calaveras  (CA).  San  Joaquin  (CA),  Stanislaus  (CA). 

Amador  (CA),  Sacramento  (CA),  San  Joaquin  (CA)  


Dams 


18040010  I  Calaveras  (CA),  San  Joaquin  (CA).  Tuolumne  (CA) 


Black  Butte  Dam. 

Oroville  Dam. 
Camp  Far  West  Dam. 


Nimtxjs  Dam. 
Keswick  Dam. 


Whiskeytown  Dam. 


Englebright  Dam. 

Crocker  Diversion  Dam,  La 
Grange  Dam. 


Comanche  Dam. 
Goodwin  Dam. 
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Table  23  to  Part  226— Hydrologic  Units  and  Counties  Containing  Critical  Habitat  for  Central  Valley 
Steelhead,  and  Dams  Representing  the  Upstream  Extent  of  Critical  Habitat— Continued 


Hydrologic 


Upper  Calaveri  s 
Panoche-San  LJuis  Reservoir 
Suisun  Bay  . 
San  Pablo  Bay 
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unit  name 


Hydrologic  unit 
No. 


18040011 
18040014 
18050001 
18050002 


Counties  contained  in  hydrologic  unit  and  within  range  of 
ESU' 


Calaveras  (CA)  

San  Joaquin  (CA),  Stanislaus  (CA). 
Contra  Costa  (CA),  Solano  (CA). 

Contra  Costa  (CA),  Marin  (CA).  San  Francisco  (CA),  Solano 
(CA),  Sonoma  (CA).  


Dams 


New  Hogan  Dam. 


'  Some  coun  ies  have  very  limited  overlap  with  estuarine,  riverine,  or  riparian  habitats  identified  as  critical  habitat  for  this  ESU.  Consult  USGS 
hydrologic  unit  fnaps  (available  from  USGS)  to  determine  specific  county  and  basin  boundaries. 
2  Reserved. 

Table  24  to  Part  226.— Hydrologic  Units  and  Counties  Containing  Critical  Habitat  for  Middle  Columbia 
River  Steelhead,  Tribal  Unds  within  the  Rang^of  the  ESU,  and  Dams  Representing  the  Upstream  Ex- 
tent OF  Critical  Habitat 


Hydrolc  gic  unit  name 


Upper  Columbi  i-Priest  Rapids 
Upper  Yakima 


Naches 
Lower  Yakima 


Middle  Columt  ia-Lake  Wallula 


Walla  Walla 

Umatilla  

Willow  

Middle  Columdia-Hood 


Klickitat 

Upper  John  Diy 
North  Fork  Jof  n  Day 
Middle  Fork  Jc  hn  Day 
Lower  John  Di  ly 


Lower  Deschu  es 


Trout  

Lower  Columda-Sandy 
Lower  Columt  ia-Clatskanie 
Lower  Columt  ia 
Lower  Wlllam<  tte 


Hydrologic  unit 
No. 


17020016 
17030001 
17030002 
17030003 

17070101 

17070102 
17070103 
17070104 
17070105 

17070106 
17070201 
17070202 
17070203 
17070204 

17070306 

17070307 
17080001 
17080003 
17080006 
17090012 


Counties  and  tribal  lands  contained  in  hydrologic  unit  and  within 
range  of  ESU  ^  2 


Benton  (WA).  Franklin  (WA). 

Kittitas  (WA),  Yakima  (WA). 

Kittitas  (WA),  Yakima  (WA). 

Benton  (WA),  Klickitat  (WA).  Yakima  (WA).  Yakima  Indian  Reserva- 
tion. 

Gilliam  (OR).  Morrow  (OR),  Umatilla  (OR),  Benton  (WA),  Klk:kitat 
(WA),  Walla  Walla  (WA).  Yakima  (WA). 

Umatilla  (OR).  Wallowa  (OR).  Columbia  (WA),  Walla  Walla  (WA). 

Morrow  (OR),  Umatilla  (OR),  Union  (OR),  Umatilla  Indian  Reservation. 

Morrow  (OR),  Gilliam  (OR). 

Hood  River  (OR),  Sherman  (OR),  Wasco  (OR).  Klickitat  (WA). 
Sksnrtdnid  (WA). 

KiKkitat  (WA),  Yakima  (WA),  Yakama  Indian  Reservation. 

Crook  (OR),  Grant  (OR).  Harney  (OR).  Wheeler  (OR). 

Grant  (OR),  Morrow  (OR),  Umatilla  (OR),  Union  (OR),  Wheeler  (OR). 

Grant  (OR). 

Crook  (OR),  Gilliam  (OR).  Grant  (OR),  Jefferson  (OR),  Morrow  (OR). 
Sherman  (OR),  Wasco  (OR),  Wheeler  (OR). 

Jefferson  (OR).  Sherman  (OR).  Wasco  (OR).  Warm  Springs  Indian 
Reservation. 

Crook  (OR).  Jefferson  (OR),  Wasco  (OR). 

Multnomah  (OR).  Clari<  (WA).  Skamania  (WA). 

Clatsop  (OR).  Columbia  (WA),  Cowlitz  (WA).  Wahkiakum  (WA). 

Clatsop  (OR).  Pacific  (WA).  Wahkiakum  (WA). 

Columbia  (OR),  Multnomah  (OR).  


Dams 


Condit  Dam. 


Pelton  Dam. 


'  Some  coufities  have  very  limited  overlap  with  estuarine.  riverine,  or  riparian  habitats  klentified  as  critical  habitat  for  this  ESU.  Consult  USGS 
hydrologic  unit  maps  (available  from  USGS)  to  determine  specific  county  and  basin  boundaries. 
2  Tribal  land$  are  specifically  excluded  from  critical  habitat  for  this  ESU. 

Table  25  lo  Part  226.— Hydrologic  Units  and  Counties  Containing  Critical  Habitat  for  Upper  Columbia 
River  Steelhead,  Tribal  Unds  Within  the  Range  of  the  ESU,  and  Dams  Representing  the  Upstream  Ex- 
tent cf  Critical  Habitat 


Hydrokfeic  unit  name 


Chief  Joseph 


Okanogan  ... 
Similkameen 

Methow  

Upper  Columl^ia-Entiat 
Wenatchee 
Moses  Coulei  i 
Upper  Columbia- 


Priest  Rapids 

Middle  Colunt>ia-Lake  Wallula 

Middle  Colurrt)ia-Hood 

Lower  Columbia-Sandy 
Lower  Columpia-Clatskanie 


Hydrologic  unit 
No. 


17020005 

17020006 
17020007 
17020008 
17020010 
17020011 
17020012 
17020016 

17070101 

17070105 

17080001 
17080003 


Counties  and  tribal  lands  contained  in  hydrologk;  unit  and  within 
rangeof  ESU'  2 


Chelan  (WA),  Douglas  (WA),  Okanogan  (WA),  Colville  Indian  Res- 
ervation. 

Okanogan  (WA).  Colville  Indian  Reservation. 

Okanogan  (WA). 

Okanogan  (WA). 

Chelan  (WA),  Douglas  (WA),  Grant  (WA),  Kittitas  (WA). 

Chelan  (WA). 

Douglas  (WA),  Grant  (WA). 

Benton  (WA).  Franklin  (WA),  Grant  (WA).  Kittitas  (WA).  Yakima 
(WA). 

Gilliam  (OR).  Morrow  (OR),  Sherman  (OR),  Umatilla  (OR).  Benton 
(WA).  Klickitat  (WA).  Walla  Walla  (WA). 

Hood  River  (OR).  Sherman  (OR).  Wasco  (OR),  Klickitat  (WA). 
Skamania  (WA). 

Multnomah  (OR),  Clark  (WA),  Skamania  (WA). 

Clatsop  (OR),  Columbia  (WA),  Cowlitz  (WA).  Wahkiakum  (WA). 


Dams 


Chief  Joseph  Dam. 
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Table  25  to  Part  226.— Hyorologic  Units  and  Counties  Containing  Critical  Habitat  for  Upper  Columbia 
River  Steelhead,  Tribal  Unds  Within  the  Range  of  the  ESU.  and  Dams  Representing  the  Upstream  Ex- 
tent OF  Critical  Habitat— Continued 


Hydrologic  unit  name 


Lower  Columbia  . 
Lower  Willamette 


Hydrdogic  unit 
No. 


17080006 
17090012 


Counties  and  tritjal  lands  contained  in  hydrologic  unit  and  within 
range  of  ESU  '  ^ 


Clatsop  (OR).  Pacific  (WA).  Wahkiakum  (WA). 
Columbia  (OR).  Multnomah  (OR). 


Dams 


Some  counties  have  very  limited  overlap  with  estuarine,  riverine,  or  riparian  habitats  identified  as  critical  habitat  for  this  ESU  Consult  USGS 
hydrologic  unit  nfiaps  (available  from  USGS)  to  determine  specific  county  and  basin  boundaries 
2 Tribal  lands  are  specifically  excluded  from  critical  habitat  for  this  ESU. 

Table  26  to  Part  226.— Hydrologic  Units  and  Counties  Containing  Critical  Habitat  for  Snake  River  Basin 
Steelhead,  Tribal  Unds  Within  the  Range  of  the  ESU,  and  Dams  Representing  the  Upstream  Extent  of 
Critical  Habitat 


Hydrologic  unit  name 


Hells  Canyon 

Imnaha  

Lower  Snake-Asotin  .. 
Upper  Grande  Ronde 

Wallowa 

Lower  Grande  Ronde 


-  Lower  Snake-Tucannon 
Palouse 


Hydrologk:  unit 
No. 


Lower  Snake  

Upper  Salmon  

Pafisimeroi 

MkJdIe  Salmon-Panther 

Lemhi 

Upper  Middle  Fork  Salmon  .. 
Lower  Middle  Fork  Salmon  .. 
Mkldle  Salmon-Chamtseriain 

South  Fork  Salmon  

Lower  Salmon  

Little  Salmon 

Upper  Selway  

Lower  Selway  

Lochsa  

MkJdIe  Fork  Cleanwater 

South  Fork  Clearwater  

Clearwater  


Lower  North  Fork  Clearwater  .. 
Middle  Columbia-Lake  Wallula 
Middle  Cdumbia-Hood 


Lower  Columbia-Sandy  ...... 

Lower  Columbia-Clatskanie 

Lower  Columbia 

Lower  Willamette 


17060101 
17060102 
17060103 
17060104 
17060105 
17060106 

17060107 
17060108 


17060110 
17060201 
17060202 
17060203 
17060204 
17060205 
17060206 
17060207 
17060208 
17060209 
17060210 
17060301 
17060302 
17060303 
17060304 
17060305 
17060306 

17060308 

17070101 

17070105 

17080001 
17080003 
17080006 
17090012 


Counties  and  tribal  lands  contained  in  hydrologic  unit  and  within 
range  of  ESU'-^ 


Adams  (ID),  Idaho  (ID),  Wallowa  (OR) 

Baker  (OR),  Union  (OR),  Wallowa  (OR). 

Nez  Perce  (ID),  Wallowa  (OR),  Asotin  (WA),  GarfieW  (WA). 

Grant  (OR),  Umatilla  (OR),  Union  (OR). 

Union  (OR),  Wallowa  (OR). 

Union  (OR),  Wallowa  (OR),  Asotin  (WA),  Columbia  (WA),  GarfieW 

(WA). 
Asotin  (WA),  Columbia  (WA),  GarfieW  (WA).  Whitman  (WA). 
Benewah  (ID),  Latah  (ID),  Nez  Perce  (ID),  Franklin  (WA),  Lincoln 

(WA),  Spokane  (WA),  Whitman  (WA)  Nez  Perce  Indian  Res- 

ervatk}n. 
Columbia  (WA),  Franklin  (WA).  Walla  Walla  (WA). 
Blaine  (ID),  Custer  (ID),  Lemhi  (ID). 
Custer  (ID).  Lemhi  (ID). 
Custer  (ID).  Lemhi  (ID). 
Lemhi  (ID). 

Boise  (ID).  Custer  (ID).  Lemhi  (ID).  Valley  (ID). 
Idaho  (ID),  Lemhi  (ID).  Valley  (ID). 
Idaho  (ID),  Lemhi  (ID),  Valley  (ID). 
Idaho  (ID),  Valley  (ID). 
Idaho  (ID),  Lewis  (ID),  Nez  Perce  (ID). 
Adams  (ID),  Idaho  (ID). 
Idaho  (ID). 
Idaho  (ID). 

Cleanwater  (ID),  Idaho  (ID). 
Idaho  (ID),  Nez  Perce  Indian  Reservation. 
Idaho  (ID),  Nez  Perce  Indian  Reservation. 
Cleanwater  (ID),  Idaho  (ID),  Latah  (ID),  Lewis  (ID),  Nez  Perce  (ID). 

Nez  Perce  Indian  Reservation. 
Cleanwater  (ID),  Latah  (ID),  Shoshone  (ID),  Nez  Perce  Indian  Res- 
ervation. 
Gilliam  (OR),  Morrow  (OR),  Sherman  (OR),  Umatilla  (OR),  Benton 

(WA),  Klickitat  (WA),  Walla  Walla  (WA). 
Hood  River  (OR),  Sherman  (OR),  Wasco  (OR).  Klk*itat  (WA), 

Skamania  (WA). 
Multnomah  (OR),  Clark  (WA),  Skamania  (WA). 
Clatsop  (OR),  Columbia  (WA),  Cowlitz  (WA),  Wahkiakum  (WA). 
Clatsop  (OR),  Pacific  (WA),  Wahkiakum  (WA). 
Columbia  (OR),  Multnomah  (OR). 


Dams 


Hells  Canyon  Dam. 


Dworshak  Dam. 


Some  counties  have  very  limited  overiap  with  estuarine,  riverine,  or  riparian  habitats  identified  as  critical  habitat  for  this  ESU.  Consult  USGS 
hydrologic  unit  maps  (available  from  USGS)  to  determine  specific  county  and  tasin  twundaries. 
2  Tribal  lands  are  specifically  excluded  from  critical  habitat  for  this  ESU. 
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[FR  Doc.  99-2642  Filed  2-4-99;  8:45  am) 
BILUNG  COOE  3510  -22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  9901 1 9022-9022-01 ;  I.D. 
111998B] 

RIN  064e-AMl3 

Fisheries  of  the  Northeastern  United 
States;  Amendment  1  to  the  Atlantic 
Salmon  Fishery  Management  Plan 


National  Marine  Fisheries 

.  National  Oceanic  and 
i  administration  (NOAA). 


AGENCY 

Service  (NMF$) 

Atmospheric 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 


summary:  NMFS  proposes  regulations  to 
implement  Anendment  1  to  the 
Atlantic  Salmon  Fishery  Management 
Plan  (FMP).  S  jecifically.  this  proposed 
rule  would  es  ablish  a  framework 
process  to  adc  or  adjust  Atlantic  salmon 
aquaculture  n  anagement  measures,  if 
necessary,  to  i  neet  the  goals  and 
objectives  of  t  le  Atlantic  Salmon  FMP. 
Amendment  1  to  the  FMP  also  proposes 
to  add  an  Atla  ntic  salmon  overfishing 
definition. 

DATES:  Comm  ants  must  be  received  on 
or  before  Mar:h  22,  1999. 
ADDRESSES:  C  amments  on  this  proposed 
rule  should  be  sent  to  Jon  C.  Rittgers, 
Acting  Regioital  Administrator,  1 
Blackburn  Drive,  Gloucester,  MA  01930. 
Mark  the  outside  of  the  envelope, 
"Comments  an  Proposed  Rule  for 
Amendment     to  the  Atlantic  Salmon 
FMP." 

Copies  of  tlie  Amendment,  its 
regulatory  im  sact  review  (RIR), 
environment;  1  assessment  (EA),  and 
supporting  documents  are  available 
from  Paul ).  Howard,  Executive  Director, 
New  England  Fishery  Management 
Council,  5  Broadway,  Saugus,  MA 
01906-1036.1 

FOR  FURTHER  NFORMATION  CONTACT: 
Bonnie  L.  Vaii  Pelt,  Fishery 
Management  jSpecialist,  978-281-9244. 

SUPPLEMENTARY  INFORMATION:  The 
Sustainable  F  isheries  Act  of  1996  (SFA) 
requires  the  Kegional  Fishery 
Management  Councils  to  identify  and 
describe  esse  ntial  fish  habitat  (EFH)  for 
the  species  n  anaged.  NMFS  issued  a 
notice  of  ava  lability  that  invited  public 
comments  or  Amendment  11  to  the 
Northeast  Multispecies  FMP, 
Amendment  19  to  the  Atlantic  Sea 


Scallop  FMP,  and  Amendment  1  to  the 
Atlantic  Salmon  FMP  in  the  Federal 
Register  on  December  1,  1998  (63  FR 
66110),  with  a  comment  period  ending 
date  for  these  amendments  of  February 
1, 1999.  These  amendments  are  part  of 
a  larger  document  (omnibus 
amendment)  submitted  by  the  New 
England  Fishery  Management  Council 
(NEFMC)  for  Secretarial  review  that 
includes  Amendment  1  to  the  Monkfish 
FMP  prepared  jointly  by  NEFMC  and 
the  Mid-Atlantic  Fishery  Management 
Council  (MAFMC).  Because  the 
MAFMC  had  not  yet  adopted  Monkfish 
Amendment  1  at  the  time  of  the 
NEFMC's  submission  of  the  omnibus 
amendment  to  NMFS,  the  notice  of 
availability  published  on  December  1, 
1998  did  not  invite  public  comments  on 
Amendment  1  to  the  Monkfish  FMP. 
Also,  the  omnibus  amendment  also 
includes  the  EFH  components  of  the 
Atlantic  Herring  FMP  that  is  being 
developed  by  the  NEFMC.  The  EFH 
information  for  Atlantic  Herring  will  be 
incorporated  by  reference  into  the 
Atlantic  Herring  FMP  when  that  FMP  is 
submitted  for  Secretarial  approval; 
therefore,  public  comments  were  not 
invited  on  the  EFH  components  for 
Atlantic  herring  in  the  aforementioned 
notice  of  availability  published  on 
December  1, 1998.  On  December  7, 
1998,  NMFS  issued  an  amendment  to 
the  notice  of  availability  (NOA) 
published  on  December  1,  1998,  in  the 
Federal  Register  (63  FR  67450), 
notifying  the  public  that  in  addition  to 
EFH  components.  Amendment  1  to  the 
Atlantic  Salmon  FMP  also  contains  a 
discussion  of  an  overfishing  definition 
and  an  aquaculture  framework 
adjustment  process  for  Atlantic  salmon. 
The  comment  period  ending  date  for 
those  components  for  Amendment  1  to 
the  Atlantic  Safrnon  FMP  is  also 
February  1, 1999.  Finally,  NMFS  issued 
another  amendment  to  the  notice  of 
availability  published  on  December  1, 
1998,  advising  the  public  that  a 
proposed  rule  would  be  published  in 
the  Federal  Register  soon,  inviting 
public  comments  on  the  proposed 
framework  adjustment  process  for 
possible  aquaculture  operations  for 
Atlantic  salmon.  The  only  proposed 
implementing  regulations  contained  in 
this  omnibus  amendment  are  those 
related  to  the  Atlantic  Salmon  FMP. 

Proposed  Management  Measures 

Amendment  1  to  the  Atlantic  Salmon 
FMP  proposes  to  add  a  definition  for 
Atlantic  salmon  overfishing  and  to  add 
a  mechanism  to  allow  Atlantic  salmon 
aquaculture  management  measures  to  be 
added  or  adjusted  through  a  framework 
adjustment  process. 


Although  salmon  is  overfished,  no 
additional  management  measures  are 
proposed  by  this  amendment. 
Management  measures  currently  in 
place  prohibit  harvesting  of  salmon 
from  Federal  waters.  As  a  result,  NMFS 
sent  a  letter  to  the  NEFMC  informing  it 
that  since  everything  within  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  has  been 
done  to  rebuild  this  overfished  stock,  no 
further  action  was  required  to  comply 
with  the  rebuilding  provision  of  the 
Magnuson-Stevens  Act  (Section  304(c)). 

This  amendment  includes  a  definition 
of  overfishing  which  was  certified  with 
reservation  by  the  Northeast  Fisheries 
Science  Center  as  follows: 

The  overfishing  definition  is  based  on  the 
assumption  that  the  number  of  spawning 
salmon  corresponding  to  MSY  is  54,000  (a 
proxy  for  Bmsy),  and  that  fishing  mortality  on 
the  current  stock  of  200  fish  should  be  zero. 
The  stock  size  is  currently  well  below  V2  Bmjy 
and  Biimii  (the  biomass  [or  number  of 
spawners]  from  which  the  stock  could  be 
rebuilt  to  Bmjy  in  10  years).  The  amendment 
does  not  specify  a  fishing  mortality  limit  or 
threshold  appropriate  for  a  rebuilt  stock,  or 
the  stock  size  above  which  the  fishing 
mortality  rate  could  be  greater  than  zero. 
However,  given  the  current  status  of  the  stock 
and  protracted  rebuilding  period,  we  are 
unlikely  to  achieve  these  thresholds  in  the 
near  future. 

We  will  continue  to  monitor  stock 
conditions  for  Atlantic  salmon  and  study  life 
history.  We  will  reconunend  adjustments  if 
and  when  necessary. 

In  order  to  allow  Atlantic  salmon 
aquaculture  projects  to  be  conducted  in 
the  EEZ  consistent  with  the  goals  and 
objectives  of  the  Atlantic  Salmon  FMP, 
it  may  be  necessary  to  add  or  adjust 
Atlantic  salmon  aquaculture 
management  measures.  For  the  sake  of 
efficiency,  this  proposed  rule  would 
establish  a  framework  process  for 
adding  or  adjusting  Atlantic  salmon 
management  measures  which  is 
consistent  with  the  processes  proposed 
under  Amendment  9  to  the  Northeast 
Multispecies  FMP  and  Amendment  7 
for  the  Atlantic  Sea  Scallop  FMP  both 
of  which  were  developed  by  the  NEFMC 
to  bring  the  applicable  FMPs  into 
compliance  with  the  SFA  requirements. 
Amendments  9  and  7,  respectively,  are 
currently  under  Secretarial  review. 

This  action  would  allow  the  Council 
and  NMFS  to  adjust  or  add  one  or  more 
of  the  Atlantic  salmon  aquaculture 
management  measures  identified  in 
Amendment  1,  including,  but  not 
limited  to:  minimum  fish  sizes,  gear 
restrictions,  minimum  mesh  sizes, 
possession  limits,  tagging  requirements, 
monitoring  requirements,  reporting 
requirements,  permit  restrictions,  area 
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closures,  and  establishment  of  special 
management  areas  or  zones. 

Classification 

At  this  time,  NMFS  has  not 
determined  that  the  amendment  that 
this  rule  would  implement  is  consistent 
with  the  Magnuson-Stevens  Act  and 
with  other  applicable  laws.  NMFS,  in 
making  that  determination,  will  take 
into  account  the  data,  views,  and 
comments  received  during  the  comment 
period. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rulemaking  establishes  a 
framework  adjustment  mechanism  or 
process,  but  has  no  immediate  economic 
or  social  impacts.  Future  actions  taken 
to  initiate  Atlantic  salmon  aquaculture 
through  this  framework  process  would 
have  their  own  supporting  analyses  of 
economic  and  social  impacts.  As  a 
result,  an  initial  regulatory  flexibility 
analysis  was  not  prepared. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  February  1, 1999. 
Gary  C.  Matlock, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1 .  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  Section  648.41  is  added  to  read  as 
follows: 


§  648.41    Framework  specifications. 

(a)  Within  season  management  action. 
The  Coimcil  may,  at  any  time,  initiate 
action  to  add  or  adjust  Atlantic  salmon 
aquaculture  management  measures  if  it 
finds  that  action  is  necessary  to  meet  or 
be  consistent  with  the  goals  and 
objectives  of  the  Atlantic  Salmon  FMP. 

(b)  Adjustment  process.  The  Council 
shall  develop  and  analyze  appropriate 
aquaculture  management  measures  over 
the  span  of  at  least  two  Council 
meetings.  The  Council  shall  provide  the 
public  with  advance  notice  of  the 
availability  of  both  the  proposals  and 
the  analysis  and  opportunity  to 
comment  on  them  prior  to  and  at  the 
second  Council  meeting.  The  Council's 
recommendation  on  adjustments  or 
additions  to  aquaculture  management 
measures,  must  come  from  one  or  more 
of  the  following  categories:  minimum 
fish  sizes,  gear  restrictions,  minimum 
mesh  sizes,  possession  limits,  tagging 
requirements,  monitoring  requirements, 
reporting  requirements,  permit 
restrictions,  area  closures,  establishment 
of  special  management  areas  or  zones 
and  any  other  management  measures 
currently  included  in  the  FMP. 

(c)  NEFMC  recommendation.  After 
developing  aquaculture  management 
actions  and  receiving  public  testimony, 
the  NEFMC  shall  make  a 
recommendation  to  the  Regional 
Administrator.  The  NEFMC's 
recommendation  must  include 
supporting  rationale  and,  if  aquaculture 
management  measures  are 
recommended,  an  analysis  of  impacts 
and  a  recommendation  to  the  Regional 
Administrator  on  whether  to  issue  the 
aquaculture  management  measures  as  a 
final  rule.  If  the  NEFMC  recommends 
that  the  aquaculture  management 
measures  should  be  issued  as  a  final 
rule,  the  NEFMC  must  consider  at  least 
the  following  factors  and  provide 
support  and  analysis  for  each  factor 
considered: 

(1)  Whether  the  availability  of  data  on 
which  the  recommended  aquaculture 
management  measures  are  based  allows 
for  adequate  time  to  publish  a  proposed 
rule,  and  whether  regulations  have  to  be 


in  place  for  an  entire  harvest/fishing 
season. 

(2)  Whether  there  has  been  adequate 
notice  and  opportunity  for  participation 
by  the  public  and  members  of  the 
affected  industry  in  the  development  of 
the  NEFMC's  recommended  aquaculture 
management  measures. 

(3)  Whether  there  is  an  immediate 
need  to  protect  the  resource. 

(4)  Whether  there  will  be  a  continuing 
evaluation  of  management  measures 
adopted  following  their  implementation 
as  a  final  rule. 

(d)  Regional  Administrator  action.  If 
the  NEFMC's  recommendation  includes 
adjustments  or  additions  to  aquaculture 
management  measures  and,  after 
reviewing  the  NEFMC's 
recommendation  and  supporting 
information: 

(1)  If  the  Regional  Administrator 
concurs  with  the  NEFMC's 
recommended  aquaculture  management 
measures  and  determines  that  the 
recommended  management  measures 
should  be  issued  as  a  final  rule  based  on 
the  factors  specified  in  paragraph  (b){2) 
of  this  section,  the  measures  will  be 
issued  as  a  final  rule  in  the  Federal 
Register. 

(2)  If  the  Regional  Administrator 
concurs  with  the  NEFMC's 
recommendation  and  determines  that 
the  recommended  aquaculture 
management  measures  should  be 
published  first  as  a  proposed  rule,  the 
measures  will  be  published  as  a 
proposed  rule  in  the  Federal  Register. 
After  additional  public  comment,  if  the 
Regional  Administrator  concurs  with 
the  NEFMC  recommendation,  the 
measiu^s  will  be  issued  as  a  final  rule 
in  the  Federal  Register. 

(3)  If  the  Regional  Administrator  does 
not  concur,  the  NEFMC  will  be  notified 
in  writing  of  the  reasons  for  the  non- 
concurrence. 

(e)  Emergency  action.  Nothing  in  this 
section  is  meant  to  derogate  from  the 
authority  of  the  Secretary  to  take 
emergency  action  under  section  305(e) 
of  the  Magnuson  Act. 

(FR  Doc.  99-2797  Filed  2-4-99:  8:45  am] 
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Notices 


This  section  of  t^te  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  ^t  are  applicable  to  the 
putjiic.  Notices  of  hearings  and  investigations, 
committee  meetrgs,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
exampJes  of  doouments  appearing  in  this 
section. 


=t: 


DEPARTMENt  OF  AGRICULTURE 

Foreign  Agriciultural  Service 

Notice  of  FY  1999  Emerging  Markets 
Program  and  Solicitation  of  Private 
Sector  Proposals 

agency:  Forei|gn  Agricultural  Service. 
USDA.  i 

SUMMARY:  Th^  Foreign  Agricultural 
Service  (FAS)I  invites  proposals  for 
using  technicil  assistance  to  promote 
the  export  of,  and  improve  the  market 
access  for,  U.S.  agricultural  products  to 
emerging  markets  in  fiscal  year  (FY) 
1999  under  the  Emerging  Markets 
Program  (the  Program).  The  Program  is 
authorized  by  the  Food,  Agriculture, 
Conservation  j  and  Trade  Act  of  1990,  as 
amended  (thei  Act).  Proposals  will  be 
considered  under  this  announcement 
from  any  U.S^  private  agricultural  or 
agribusiness  (Organization,  with  certain 
restrictions  a^  indicated  below.  Under 
the  Act.  up  to  SIO  million  are  available 
to  fund  the  Pjogram.  All  agricultural 
products  except  tobacco  are  eligible  for 
consideratioi|.  This  notice  complements 
a  notice  published  February  1 
announcing  the  Unified  Export  Strategy 
(UES)  of  FA& 

FAS  publi^ed  on  February  1,  a 
Federal  Register  notice  on  its  FY  1999 
UES.  The  UES  will  provide  a  means  for 
interested  appUcants  to  apply  for 
Program  funds.  Some  applicants  may 
wish  to  use  tie  tJES  process  and  apply 
under  that  announcement  or  to  apply 
under  this  announcement.  The  Program 
will  consideo  all  requests  whether  based 
on  this  annoi^icement  or  the  UES 
announcemebt.  However,  the  deadline 
for  all  applications  to  the  Program  is  the 
close  of  business  Friday,  March  26, 
without  exception. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
ensure  that  proposals  submitted  to  the 
Program  uncjer  this  announcement 
qualify  for  fiinding.  it  is  strongly 
recommende  d  that  any  organization 
considering  i  ipplying  to  the  Program  for 
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FY  1999  funding  assistance  first  obtain 
a  copy  of  the  1999  Program  Guidelines. 
The  Guidelines  contain  additional 
information,  including  eligibility  for 
funding  under  the  Program,  details  of 
project  budgets,  and  certain  funding 
limitations  that  must  be  taken  into 
account  in  the  preparation  of  proposals. 
Requests  for  Program  Guidelines  and 
additional  information  may  be  obtained 
from  and  applications  submitted  to: 
Emerging  Markets  Office,  Foreign 
Agricultural  Service.  Room  6506  South 
Building.  U.S.  Department  of 
Agriculture.  Washington.  D.C.  20250- 
1032,  Fax:  (202)  690-4369.  The 
Guidelines  are  also  available  on  the  FAS 
Home  Page  on  the  Internet:  http:// 
www.fas.usda.gov/excredits/em- 
markets/em-markets.html. 
SUPPLEMENTARY  INFORMATION: 

Program  Definitions:  The  purpose  of 
the  Program  is  to  assist  U.S. 
organizations,  public  and  private,  to 
improve  market  access  and  to  develop 
and  promote  U.S.  agricultural  products 
and/or  processes  in  low-  to  middle- 
income  countries  that  offer  promise  of 
emerging  market  opportvmities  in  the 
near-  to  medium-term.  This  is  to  be 
accomplished  by  providing  U.S. 
technical  assistance  through  projects 
and  activities  in  those  emerging 
markets. 

The  Act  defines  an  emerging  market 
as  any  country  that  the  Secretary  of 
Agriculture  determines: 

(1)  Is  taking  steps  toward  a  market- 
oriented  economy  through  the  food, 
agriculture,  or  rural  business  sectors  of 
the  economy  of  the  coimtry;  and 

(2)  Has  the  potential  to  provide  a 
viable  and  significant  market  for  United 
States  agricultural  commodities  or 
products  of  United  States  agricultural 
commodities. 

Because  funds  are  limited  and  the 
range  of  potential  emerging  market 
countries  is  worldwide,  proposals  will 
be  considered  which  focus  on  those 
countries  with  (1)  per  capita  income  less 
than  $9,655  (the  ceiling  on  upper 
middle  income  economies  as 
determined  by  the  World  Bank  [World 
Development  Indicators  1998));  and  (2) 
population  greater  than  1  million  (may 
encompass  suitable  regional  groupings, 
e.g..  the  islands  of  the  Caribbean  Basin). 

Program  Priorities  and  Determining 
Factors:  The  underlying  premise  of  the 
Program  is  that  there  are  distinctive 
characteristics  of  emerging  agricultural 


markets  that  necessitate  or  benefit 
significantly  from  U.S.  governmental 
assistance  before  the  private  sector 
moves  to  develop  these  markets  through 
normal  corporate  or  trade  promotional 
activities.  The  emphasis  is  on  marketing 
opportunities  where  there  are  risks  that 
the  private  sector  would  not  normally 
undertake  alone,  with  funding  provided 
for  successful  activities  on  a  project-by- 
project  basis.  The  Program  complements 
the  efforts  of  other  FAS  marketing 
programs.  Once  a  market  access  issue 
has  been  addressed  by  this  Program, 
further  market  development  activities 
may  be  considered  imder  other 
programs  such  as  GSM-102  or  GSM- 
103  credit  guarantee  programs,  the 
FaciUties  Guarantee  Program,  the 
Suppliers'  Guarantee  Program,  the 
Market  Access  Program  (MAP),  or  the 
Foreign  Market  Development  Program 
(FMD). 

In  general,  priority  consideration  will 
be  given  to  those  proposals  that  identify 
and  seek  to  address  specific  problems 
and/or  constraints  in  rural  business 
systems  and/or  food  and  agribusiness 
systems  in  emerging  markets  through 
technical  assistance  to  expand  or 
maintain  U.S.  agricultural  exports. 

The  following  will  be  used  to 
determine  the  suitability  of  projects  for 
funding  by  the  Program: 

1.  Low  U.S.  market  share  and 
significant  market  potential. 

•  Is  there  a  significant  lag  in  U.S. 
market  share  of  a  specific  commodity  in 
a  given  country  or  countries? 

•  Is  there  an  identifiable  obstacle  or 
competitive  disadvantage  facing  U.S. 
exporters  (e.g.,  competitor  financing, 
subsidy,  competitor  market 
development  activity)  or  systemic 
obstacle  to  imports  of  U.S.  products 
(e.g.,  inadequate  distribution, 
infrastructure  impediments,  insufficient 
information,  lack  of  financing  options  or 
resources)? 

•  What  is  the  potential  of  a  project  to 
generate  a  significant  increase  in  U.S. 
agricultural  exports  in  the  near-to 
medium-term?  (Estimates  or  projections 
of  trade  benefits  to  commodity  exports, 
and  the  basis  for  evaluating  such,  must 
be  included  in  proposals  submitted  to 
the  Program.) 

2.  Recent  change  in  a  market. 

•  Is  there,  for  example,  a  change  in  a 
sanitary  or  phytosanitary  trade  barrier;  a 
change  in  an  import  regime  or  the  lifting 
of  a  trade  embargo;  a  shift  in  the 
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political  or  financial  situation  in  a 
country? 

In  order  to  qualify  for  Program 
funding,  proposals  must  also  include 
cost-sharing,  the  willingness  of  private 
agribusiness  to  commit  its  own  funds 
along  with  those  of  the  Program  to  seek 
export  business  in  an  emerging  market. 
No  proposal  will  be  considered  without 
the  element  of  cost-sharing.  The 
Program  is  intended  to  complement,  not 
supplant,  the  efforts  of  the  U.S.  private 
sector.  The  percentage  of  private 
funding  proposed  for  a  project  will 
therefore  be  a  critical  factor  in 
determining  which  proposals  are 
funded  under  the  Program.  While  no 
minimum  or  maximum  is  specified,  the 
absolute  amount  of  private  sector 
funding  proposed  may  also  afi^ect  the 
decision  to  fund  a  proposal.  The  type  of 
cost-sharing  provided  by  private 
industry  is  also  not  specified;  it  may  be 
professional  time  of  stafi' assigned  to  the 
project  or  actual  cash  invested  in  the 
proposed  project.  However,  proposals  in 
which  private  industry  is  willing  to 
commit  actual  funds,  rather  than 
contributing  such  in-kind  items  as  staff 
resources,  will  be  given  priority 
consideration. 

Subject  areas  for  technical  assistance 
activities  which  promote  markets  for 
U.S.  agricultiual  product  exports  which 
will  be  given  priority  consideration  for 
funding  imder  the  Program  are: 

— Projects  and  activities  which  use 
technical  assistance  designed 
specifically  to  improve  market  access 
in  emerging  foreign  markets. 
Examples:  activities  intended  to 
mitigate  the  impact  of  sudden 
political  events  or  economic  and 
ciurency  crises  in  order  to  maintain 
U.S.  market  share;  responses  to  time- 
sensitive  market  opportunities; 

— ^Marketing  and  distribution  of  more 
value-added  products,  including  new 
products  or  uses.  Examples:  food 
service  development;  market  research 
on  potential  for  consiuner-ready  foods 
or  new  uses  of  a  product; 

— Studies  of  food  distribution  channels 
in  emerging  markets,  including 
infiastructiual  impediments  to  U.S. 
exports;  such  studies  may  include 
cross-commodity  activities  which 
focus  on  problems,  e.g.,  distribution, 
which  affect  more  than  one  industry. 
Examples:  grain  storage  handling  and 
inventory  systems  development; 
distribution  infi-astructure 
development; 

— Projects  that  specifically  address 
various  constraints  to  U.S.  exports, 
including  sanitary  and  phytosanitary 
issues  and  other  non-tariff  barriers. 
Examples:  seminars  on  U.S.  food 


safety  standards  and  regulations; 
assessing  and  addressing  pest  and 
disease  problems  that  inhibit  U.S. 
product  exports; 
— Assessments  and  follow  up  activities 
designed  to  improve  country-wide 
food  and  business  systems,  to  reduce 
trade  barriers,  to  increase  prospects 
for  U.S.  trade  and  investment  in 
emerging  markets,  and  to  determine 
the  potential  use  for  general  export 
credit  guarantees,  including 
especially  the  Facilities  Guarantee 
Program,  for  commodities,  facilities 
and  services.  Examples:  product 
needs  assessments  and  market 
analysis;  assessments  for  using 
facilities  credits  to  address 
infi-astructural  impediments; 
— Projects  that  help  foreign  governments 
to  collect  and  use  market  information 
and  to  develop  free  trade  policies  that 
benefit  American  exporters  as  well  as 
the  target  country  or  countries. 
Examples:  agricultural  statistical 
analysis;  development  of  market 
information  systems;  policy  analysis: 
— Short-term  training  in  broad  aspects 
of  agriculture  and  agribusiness  trade 
that  will  benefit  U.S.  exporters, 
including  seminars  and  training  at 
trade  shows  designed  to  expand  the 
potential  for  U.S.  agricultural  exports 
by  focusing  on  the  trading  system. 
Examples:  marketing  seminars; 
transportation  seminars;  training 
keyed  to  opening  new  or  expanding 
existing  markets. 

Ineligible  activities  include  in-store 
promotions,  restaurant  promotions, 
branded  product  promotions  (including 
labeling),  advertising  for  any  of  these 
activities  and  for  the  preparation  and 
printing  of  brochures,  flyers,  posters, 
etc.  Administrative  and  operational 
expenses  for  trade  shows  are  also 
ineligible.  There  are  other,  related  items 
precluded  fi-om  Program  funding 
detailed  in  the  FY  1999  Program 
Guidelines. 

All  agricultural  products  except 
tobacco,  but  including  multi- 
commodities,  are  eligible  for 
consideration. 

Additional  criteria  to  be  considered  in 
approving  projects  are  outlined  under 
"Applications"  below. 

Funding  of  Proposals:  Fimding  for 
technical  assistance  projects  is  made  on 
the  basis  of  proposals  to  the  Emerging 
Markets  Office.  In  general,  each 
proposal  submitted  in  response  to  this 
announcement  will  compete  against  all 
such  proposals  received  under  the  same 
aimoimcement.  Proposals  will  be  judged 
not  only  on  their  ability  to  provide 
benefits  to  the  organization  receiving 
Program  funds,  but  which  also  represent 


the  broader  interests  of  the  industry 
which  that  organization  represents. 

The  limited  funds  of  the  Program  and 
the  range  of  emerging  markets 
worldwide  in  which  the  funds  may  be 
used  preclude  EMO  from  approving 
large  budgets  for  single  projects.  The 
Program  is  intended  to  provide 
appropriate  USDA  assistance  to  projects 
which  also  have  a  significant  amount  of 
financial  contributions  from  other 
sources,  especially  U.S.  private 
industry.  There  is  no  minimum  or 
maximiun  amount  set  for  EMO-funded 
projects;  however,  most  are  funded  at 
the  level  of  less  than  $500,000  and  for 
a  duration  of  one  year  or  less.  Funding 
is  normally  made  available  on  a  cost- 
reimbursable  basis.  The  EMO  may 
consider  proposals  on  an  accelerated 
basis  depending  on  the  technical  and 
time  requirements  of  the  proposal. 
These  would  be  covered  through  the 
Technical  Issues  Resolution  Fund,  and 
the  Quick  Response  Market  Fund.  For 
details  concerning  these  funds,  see  the 
Program  Guidelines. 

Multi-year  Proposals.  These  may  be 
considered  in  the  context  of  a  strategic 
plan  and  detailed  plan  of 
implementation.  Funding  in  such  cases 
is  normally  provided  one  year  at  a  time, 
with  commitments  beyond  the  first  year 
subject  to  interim  evaluations. 

Projects  Already  in  Progress.  Funding 
may  be  considered  for  technical 
assistance  projects  that  have  already 
begun  with  the  support  and  financial 
assistance  of  a  private  entity,  and  for 
which  government  funding  for 
continuation  of  the  project  is  requested. 
Such  proposals  must  meet  the  criteria  of 
the  Program,  including  cost-sharing  for 
the  portion  of  the  project  for  which 
government  funding  is  requested. 

Project  Reports:  Results  of  all  projects 
supported  financially  by  the  Program 
must  be  reported  in  a  performance 
report  to  EMO.  Because  public  funds  are 
used  to  support  the  project,  these 
reports  will  be  made  available  to  the 
public  by  the  EMO. 

Eligible  Organizations,  Activities:  Any 
United  States  agricultural  and/or 
agribusiness  organization,  imiversity,  or 
state  department  of  agriculture,  is^ 
eligible  to  participate  in  the  Program. 
Priority  will  be  given  to  those  proposals 
that  include  significant  support  and 
involvement  by  private  industry. 

Proposals  from  research  and 
consulting  organizations  will  be 
considered  if  they  provide  evidence  of 
substantial  participation  by  U.S. 
industry. 

U.S.  market  development  cooperators 
may  seek  funding  to  address  priority, 
market-specific  issues  and  to  undertake 
acti/ities  not  already  serviced  by  or 
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unsuitable  fir  funding  imder  other  FAS 
marketing  pfograms,  e.g.,  FMD  and 
MAP. 

Applications:  To  assist  FAS  in  making 
determinations  under  the  Program,  FAS 
recommends  that  all  applications 
contain  complete  information  about  the 
proposed  project  and  that  the 
appUcations,  not  be  longer  than  ten  (10) 
pages.  The  recommended  information 
includes:  name  of  person/organization 
submitting  proposal;  date  of  proposal; 
organization!  affiliation  and  address; 
telephone  abd  fax  numbers;  full  title  of 
proposal;  precis  of  the  proposal, 
including  objectives,  proposed 
activities,  benefits  to  U.S.  agricultural 
exports,  target  country /countries  for 
proposed  acUvities,  projected  starting 
date  for  project,  and  funding  amount 
requested;  s^mmiary  and  detailed 
description  t)f  proposed  project; 
statement  o^  problem  (specific  trade 
constraint)  tb  be  addressed  through  the 
proposed  project;  benefits  to  U.S. 
agricultural  exports  as  a  result  of  the 
proposed  prbject;  supporting  market 
analysis  of  the  target  market(s) — brief 
economic  analysis  for  each  commodity 
and  country^  including  current  market 
conditions  iid  relevant  trade  data — and 
existing  percentage  of  U.S.  export 
market  shari.  and  the  basis  or  source(s) 
for  this  data;  information  on  whether 
similar  activities  are  or  have  previously 
been  funded  in  target  country/countries 
(e.g.,  under  MAP  and/or  FMD 
programs);  4  clearly  stated  explanation 
as  to  why  participating  organization(s) 
are  unlikely  to  carry  out  activities 
without  Federal  financial  assistance; 
time  hne(s)  ifor  project  implementation; 
detailed  project  budget,  including  other 
sources  of  fading  for  the  project  and 
contributions  from  participating 
organizatioiis  (additional  requirements 
are  contained  in  the  Program 
Guidelines)}  and  Federal  tax  ID  number 
of  the  responsible  organization. 
Qualifications  of  applicant(s)  should  be 
included,  as  an  attachment. 
Applications  must  be  submitted  in  both 
printed  form  and  on  computer  diskette, 
preferably  using  Word  or  WordPerfect, 
or  a  compatible  format. 

Signed  at  \  Washington,  D.C.  on  February  2. 
1999. 

Tim  Galvin. 

Administrate  r.  Foreign  Agricultural  Service. 
[FR  Doc.  99-8914  Filed  2-4-99;  8:45  am] 


MUMO  CODE  U^o~^0-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Utah  Northern  Goshawk  Habitat 
Management 

agency:  Forest  Service,  USDA. 
action:  Proposal  to  prepare 
management  direction  for  Northern 
Goshawk  Habitat  Management  on  the 
Ashley.  Dixie.  Fishlake,  Manti-LaSal, 
Uinta  and  Wasatch-Cache  National 
Forests  in  the  Intermoxmtain  Region 
(R4).  USDA  Forest  Service. 


summary:  Notice  is  hereby  given  that 
the  Intermountain  Region  is  proposing 
to  amend  management  direction  in 
specific  Forest  Plans  and/or  the 
Intermountain  Regional  Guide. 

This  notice  describes  the  proposed 
management  direction  (in  the  form  of 
goals,  standards  and  guidelines,  and 
monitoring  requirements),  a  desired 
habitat  condition  statement  giving  a 
portrayal  of  land  conditions  expected  to 
result  fix)m  the  implementation  of  the 
proposed  management  direction  over 
time,  information  concerning  pubUc 
participation,  and  the  name  and  address 
of  the  agency  official  who  can  provide 
additional  information.  The  purpose  of 
this  notice  is  to  begin  the  scoping  phase 
of  public  involvement  in  this  process. 
DATES:  Written  comments  should  be 
sent  to  the  Utah  Northern  Goshawk 
Project  by  March  8, 1999. 
ADDRESSES:  Send  written  comments  to: 
USDA  Forest  Service,  Utah  Northen 
Goshawk  Project  Team,  c/o  Uinta  NF, 
PO  Box  1428,  Provo.  UT.  84601.  or  on- 
line at:  www.fs.fed.us/r4/goshawk.  ore- 
mail  to:  goshawk3/r4 uinta@fs.fed.us. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randall  Hayman,  801/342-5100  or  435/ 
865-3700;  e-mail:  goshawk3/ 

r4 uinta@fs.  fed.us. 

RESPONSIBLE  OFFIOAL:  Jack  Blackwell. 
Intermountain  Region  Forester,  324  25th 
Street,  Ogden,  UT  84401. 
SUPPLEMENTARY  INFORMATION:  The 
Intermountain  Region  of  the  Forest 
Service  filed  a  notice  in  the  Federal 
Register  (Vol.  63,  No.  172,  pages  47224- 
47225)  on  September  4, 1998  stating 
that  the  Forest  Service,  in  cooperation 
with  the  Bureau  of  Land  Management 
and  the  USDI.  Fish  and  Wildlife  Service 
(FWS),  was  reviewring  the  latest  Utah 
state-wide  information  relating  to  the 
sustainability  of  habitat  for  the  northern 
goshawk  (Northern  Goshawk  in  Utah: 
Habitat  Assessment  and 
Recommendations  (Graham  et  al.  1999, 
in  press))  and  the  USDI,  FWS  12-month 
finding  on  a  petition  to  list  the  northern 
goshawk  (FR.  June  29, 1998,  Vol.  63.  No. 


124,  pages  35183-35184).  This  notice 
stated  that  the  Intermoimtain  Region 
was  proposing  to  amend  regional 
direction.  Regional  Guide,  and/or  Forest 
Plans  to  incorporate  interim  direction  in 
the  form  of  goals  and  objectives,  desired 
habitat  conditions,  standards  and 
guidelines,  and  monitoring 
requirements  developed  in  response  to 
new  scientific  information  concerning 
the  management  of  forested  habitat  for 
the  northern  goshawk  and  its  prey  in 
Utah.  At  that  time,  the  Forest  Service 
expected  the  determination  of  proposed 
management  direction  to  be  completed 
and  available  for  public  review  by 
November  30,  1998.  Due  to  unforeseen 
delays  in  the  development  of  this 
direction,  the  determination  of  proposed 
management  direction  was  not 
completed  until  now.  The  comments 
received  in  response  to  the  prior 
Federal  Register  notice  were  considered 
in  the  development  of  the  proposed 
management  direction  that  follows. 

The  Forest  Service,  in  accordance 
with  36  CFR  §  219.19,  develops  land 
and  resource  management  plans  that,  in 
part,  manage  fish  and  wildlife  habitat  to 
maintain  viable  populations  of  existing 
native  and  desired  non-native  vertebrate 
species  in  the  particular  planning  area. 
Forest  Plans  describe  the  long-term 
direction  for  managing  National  Forests. 
Among  other  things,  decisions  in  Forest 
Plans  establish  multiple-use  goals  and 
objectives  and  establish  forest-wide 
management  requirements  (standards 
and  guideUnes).  In  compliance  with 
their  own  laws  and  regulations,  and  in 
accordance  with  the  Council  on 
Environmental  Quality  (CEQ) 
regulations,  the  Forest  Service  proposes 
to  amend  specific  Forest  Plans  and/or 
Intermountain  Regional  Guide. 

The  purpose  and  need  for  this  new  or 
revised  management  direction  is: 


Purpose 

The  purpose  of  this  action  is  to 
provide  management  direction  that 
maintains  or  restores  functioning 
forested  habitats  for  the  northern 
goshawk  and  its  prey  on  National  Forest 
system  lands  within  the  Ashley.  Dixie, 
Fishlake.  Manti-LaSal.  Uinta,  and 
Wasatch-Cache  National  Forests. 
Fimctioning  forested  habitats  are 
important  in  sustaining  viable 
populations  of  northern  goshawk  in 
Utah. 

Need 

A  habitat  assessment  and 
management  recommendations  for  the 
northern  goshawk  and  subsequent 
habitat  conservation  strategy  were 
developed  for  the  State  of  Utah  in 
response  to  suspected  downward  trends 
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in  goshawk  habitat  and/or  populations. 
Because  of  the  important  role  National 
Forest  System  lands  will  play  in 
restoring  or  maintaining  forested  habitat 
for  the  northern  goshawk,  there  is  an 
immediate  need  to  incorporate  the 
principles  and  recommendations  in 
these  documents  into  management 
direction,  for  the  reasons  described 
below. 

Changes  in  forest  structure,  especially 
large  tree  removal,  and  other  forest 
management  activities  singly  or  in 
combination  may  negatively  affect 
goshawk  populations  (Crocker-Bedford 
1990).  Perhaps  one  of  the  greatest 
influences  on  habitat  is  fire  exclusion 
from  forest  and  woodland  ecosystems. 
Successful  fire  exclusion  has  altered 
native  successional  pathways,  resulting 
in  the  ingrowth  of  shade-tolerant  tree 
species  throughout  Utah.  With  these 
changes  in  habitat  came  suspected 
declines  in  goshawk  populations  in 
much  of  the  western  United  States 
(Bloom  and  others  1986,  Herron  and 
others  1985,  Kennedy  1989).  [Graham  et 
al.  1999,  in  press] 

In  1991,  tne  goshawk  was  designated 
as  a  sensitive  species  in  the  USDA 
Forest  Service  Intermountain  Region 
(Region  4).  In  March  1997,  the  Utah 
Division  of  Wildlife  Resources  classified 
the  goshawk  as  a  sensitive  species.  This 
designation  identifies  species  in  the 
State  that  are  most  vulnerable  to 
population  declines  or  habitat  loss  and 
stimulates  management  actions  for  the 
conservation  of  the  species.  To  address 
the  issue  of  declining  goshawk  habitat 
in  Utah,  a  Northern  Goshawk 
Interagency  Technical  Team  was 
created.  This  team  was  charged  with 
completing  an  assessment  for  the  State 
of  Utah. 

The  habitat  assessment  (Graham  et  al. 
1999,  in  press)  provided  a  detailed 
description  of  current  habitat  conditions 
and  capabilities  and  found  them 
adequate  to  support  nesting  goshawks  at 
the  current  time  and  at  the  scale 
analyzed.  However,  the  scientists  were 
not  able  to  predict  future  habitat 
conditions  because  of  the  great  latitude 
in  management  allowed  by  current  land 
management  plans  and  policies  on  state 
and  federal  lands.  Current  management 
plans  and  policies  are  flexible  enough  to 
both  permit  activities  that  address 
habitat  needs  for  the  goshawk  as  well  as 
allow  those  that  do  not. 

In  response  to  the  findings  in  the 
habitat  assessment,  a  team  of  Forest 
Service  biologists,  supported  by  Utah 
Division  of  Wildlife  Resources,  USDI, 
Fish  and  Wildlife  Service  and  USDI, 
Bureau  of  Land  Management  biologists, 
began  the  development  of  a  Habitat 
Conservation  Strategy  (HCS)  for  the 


northern  goshawk.  This  strategy, 
completed  in  September  1998, 
recommends  additional  site  specific 
measures  that,  if  implemented,  will 
ensure  that  habitat  for  the  goshawk  is 
managed  consistently  across  federal  and 
state  lands  in  Utah.  By  incorporating  the 
principles  recommended  in  the  HCS 
"agencies  wrill  contribute  to  sustaining 
short  and  long  term  habitat  for 
goshawks  which  is  important  to  their 
overall  viability  across  the  state.  *  •  • 
Consistency  in  management  of  habitat  is 
key  to  providing  a  reasonable 
probability  of  goshawk  persistence." 
[HCS,  1998] 

All  forested  habitats  in  Utah  are 
potentially  suitable  habitat  for  the 
goshawk.  This  includes  coniferous  and 
aspen  forests,  but  does  not  include 
woodlands  (e.g.,  pinyon/juniper).  The 
assessment  (Graham  et  al.  1999,  in 
press)  found  that  84  percent  of  the 
medium  and  high  valued  nesting 
habitat,  and  81  percent  of  the  optimum 
and  high  valued  habitat  for  the  northern 
goshawk  in  Utah  are  found  on  National 
Forest  System  lands.  Due  to  the 
important  role  National  Forest  System 
lands  will  play  in  restoring  or 
maintaining  habitat  for  the  northern 
goshawk  in  Utah,  the  Forest  Service 
elected  to  take  immediate  action  to 
determine  how  to  incorporate  principles 
recommended  in  the  HCS  into 
management  actions  proposed  in  the 
future. 

To  aid  in  this  determination,  each  of 
the  six  National  Forests  in  Utah 
completed  Supplemental  Information 
Reports  (SIRs).  The  SIRs  analyzed  if  the 
HCS  represented  significant  new 
information  or  changed  conditions 
bearing  on  their  current  Land  and 
Resource  Management  Flan  (Forest 
Plan)  management  direction  or  effects 
identified  in  the  accompanying  Final 
Enviroimient  Impact  Statement. 
Preliminary  findings  in  the  SIRs 
indicated  that  amendments  to  current 
Forest  Plans  and/or  the  Intermountain 
Regional  Guide  will  be  required  to 
implement  some  elements  of  the 
strategy. 

This  action  will  amend  management 
direction  in  Forest  Plans  and/ or  the 
Intermountain  Regional  Guide.  When 
forest  plans  for  the  affected  National 
Forests  are  revised  or  suitably  amended 
(estimated  to  be  2—4  years  out),  the 
management  direction  will  be  reviewed 
and  updated  as  needed.  This  immediate 
action  will  maintain  habitat  quantity, 
quality,  and  distribution  on  National 
Forest  System  lands  important  to 
supporting  viable  populations  of 
goshawks  in  Utah  for  the  remainder  of 
the  current  planning  period.  It  will  also 
provide  consistency  in  project  design, 


implementation  and  monitoring  where 
habitat  for  the  goshawk  and  its  prey  is 
involved  within  the  Ashley,  Dixie, 
Fishlake,  Manti-LaSal,  Uinta,  and 
Wasatch-Cache  National  Forests.  By 
taking  action  now,  options  for  future 
management  direction  that  these 
National  Forests  may  want  to  consider 
during  forest  plan  revision  or 
amendment  efforts  will  be  retained. 

It  is  recognized  that  the  northern 
goshawk  ranges  throughout  much  of  the 
western  United  States;  however,  this 
project  only  addresses  National  Forest 
System  lands  for  the  six  National 
Forests  stated  above.  The  scope  of  this 
project  is  limited  to  this  area  because 
the  Conservation  Strategy  and 
Agreement,  and  the  scientific 
assessment  supporting  the  strategy,  only 
addressed  northern  goshawk  habitat  in 
the  State  of  Utah,  "Utah  was  the  largest 
geographic  area  used  for  assessing 
goshawk  habitat.  It  would  have  been 
useful  to  look  at  a  regional  scale  to  set 
the  Utah  assessment  in  context  to 
explore  how  the  habitat  in  Utah  is 
related  to  habitat  in  adjacent  states.  But, 
time,  budget,  and  personnel  constraints, 
did  not  permit  the  wider  analysis.  Only 
recommendations  and  inferences  on  the 
status  of  goshawk  habitat  within  Utah 
were  requested  by  the  involved  and 
cooperating  agencies."  (Graham  et  al. 
1999  (in  press)). 

Benefits  of  viewing  habitat  at  larger 
scales  were  recognized.  However,  die 
biologists  involved  in  the  development 
of  the  assessment  and  strategy  stated  "It 
is  our  behef  that  the  use  of  the  state 
scale  (i.e.,  its  aggregation  of  landscapes) 
to  conduct  a  habitat  based  analysis  for 
PVA"  (population  viability  analysis] 
"will  provide  us  with  the  information 
needed  to  understand  the  different 
ecological  processes  that  influence  the 
life  histories  of  this  far  ranging,  broadly 
distributed  species."  [HCS] 

The  Intermountain  Regional  Forester 
(Region  4)  assembled  an 
interdisciplinary  team  in  October  1998 
to  begin  the  development  of  proposed 
management  direction  that  responded  to 
the  identified  purpose  and  need.  The 
Team  Leader  is  Peter  Karp,  Forest 
Supervisor,  Uinta  National  Forest.  To 
help  guide  the  development  of  the 
proposed  management  direction,  the 
team  first  generated  a  desired  habitat 
condition  statement  (DHC).  The  DHC  is 
a  portrayal  of  land  conditions  expected 
to  result  from  implementing  the 
proposed  management  direction.  It 
describes  the  desired  habitat  quantity, 
quality  and  distribution  for  the  northern 
goshawk  and  its  prey  that  the  agency 
ii'itends  to  continuously  strive  for  over 
time. 
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Desired  HaUitat  Condition 

The  habitit  assessment  by  Graham  et 
al.  (1999.  inipress)  states  that  all 
forested  landscapes  in  Utah  are 
potentially  suitable  as  goshawk  habitat 
for  some  potion  of  their  life  cycle 
(Conservatibn  Strategy  and  Agreement 
for  the  Management  of  Northern 
Goshawk  Habitat  in  Utah  (HCS),  page  4). 
Forested  landscapes  include  those  areas 
dominated  l^y  coniferous  and  aspen 
forest;  but  nOt  woodlands  such  as 
pinyon-juniber. 

In  general,  when  forested  landscapes 
of  Utah  are  (n  a  properly  functioning 
condition  tl^ey  will  provide  excellent 
habitat  for  t^ie  goshawk  and  its  prey 
(Graham  et  41.  1999,  in  press).  Desired 
habitat  attriputes  important  to  the  home 
range  of  the'goshawk  and  its  prey,  as 
stated  in  \h$  HCS,  include: 

1.  Diverse  larest  cover  types  with  strong 
representatio]  i  of  early  serai  tree  species 
dominate  the  landscape. 

2.  High  quality  habitat  patches  that  are  no 
more  than  60  miles  apart,  preferably  less  than 
20  miles  apart,  exist  throughout  landscapes 
(connected  habitat). 

3.  Forested] landscajjes  have  40%  of  the 
coniferous  latd  area  and  30%  of  the  aspen 
land  area  dominated  by  large  trees,  well 
distributed.  Large  trees  are  defmed  based  on 
the  average  si  ze  of  trees  found  in  the  area  and 
by  the  site  potential. 

4.  Habitats  tor  prey  and  other  associated 
species  are  plesent  to  meet  their  needs  as 
described  by  Reynolds  et  al.  1992  and 
Graham  et  al.  1999.  in  press  (i.e.,  snags,  down 
woody,  covea  etc). 

5.  A  variety  of  structural  stages  as 
recommendei  i  by  Reynolds  et  al.  (1992)  are 
present. 

A  balance  of  structural  stages  across 
the  landscape  is  needed  to  ensure  that 
the  larger  sonictural  stages  are  sustained 
over  time.  Trees  densities  in  the  smaller 
structural  s^ges  should  promote 
accelerated  jtree  growrth  into  the  larger 
structural  stages  and  meiintain  crown 
development  important  to  meeting 
desired  canopy  closures  in  the  larger 
stages.  Outside  of  nest  areas,  it  is 
desired  to  h  ave  open  understories  in  the 
larger  structural  stages  with  trees 
irregularly  fpaced  (Reynolds  et  al.  1992; 
Graham  et  al.  1999,  in  press). 

An  essential  component  of  goshawk 
home  range  is  goshawk  nesting  habitat. 
Nesting  habitat  and  the  associated  post- 
fledgling  fatnily  are  an  important 
component]  in  contributing  to  habitat 
connectivittr  across  landscapes.  This 
habitat  is  a^o  important  for  the 
continuous/ recruitment  of  individuals 
(goshawks)  into  the  population.  Both 
habitat  coniectivity  and  continuous 
recruitment  are  important  components 
for  sustaining  viable  populations  of  the 
northern  gdshawk  in  Utah.  Thus,  it  is 
desirable  t^  have  nesting  habitat  and  the 


associated  post- fledgling  areas  well- 
distributed  within  and  across  forested 
landscapes.  Desired  nest  area  habitat 
varies  from  the  overall  home  range 
habitat  in  that  it  typically  occurs  in 
older-aged  stands  that  have  a  higher 
density  of  large  trees,  high  tree  canopy 
cover,  and  higher  understory  tree 
density. 

To  understand  relationships  of  these 
desired  habitat  conditions  they  must  be 
viewed  in  scales  at  tens  of  thousands  of 
acres  or  larger.  Scales  greater  than 
hundreds  of  thousands  of  acres  are  too 
large  to  ensure  that  desired  habitat 
connectivity  attributes  are  sufficiently 
distributed. 

Achieving  desired  habitat  conditions 
requires  the  restoration  and  protection 
of  degraded  habitats,  protection  of 
native  processes  (Graham  et  al.  1999,  in 
press),  and  maintenance  of  habitats 
already  in  desired  conditions. 
Vegetative  management  should 
emphasize  managing  forest  landscapes 
within  their  bio-physical  limits  and 
understanding  how  disturbances 
influence  the  resulting  stand 
composition  and  structures  (Graham  et 
al.  1999,  in  press).  Native  species 
should  be  emphasized  in  forest 
management  activities.  Their 
persistence  in  landscapes  gives  the  best 
indication  of  ecosystem  sustainability 
because  native  species  evolved  with  the 
disturbance  events  of  the  preceding 
several  thousand  years  (USDA  Forest 
Service,  RFC,  1997). 

The  habitat  outlook  should  be 
favorable  for  the  goshawk  and  its  prey 
when  forest  management  emphasizes 
properly  functioning  condition, 
importance  of  large  trees,  maintenance 
and  restoration  of  native  processes, 
adaptive  management,  and  the  role  of 
fire  (Graham  et  al,  1999,  in  press). 

Where  the  Proposed  Management 
Direction  Will  and  Will  Not  Be  Applied 

The  proposed  management  direction 
will  apply  to  National  Forest  System 
lands  within  the  Ashley,  Dixie, 
Fishlake,  Manti-LaSal,  Uinta,  and 
Wasatch-Cache  National  Forests  found 
in  Utah,  Wyoming  and  Colorado.  This 
direction  will  apply  to  forested  habitats 
across  these  National  Forests  except  in 
the  following  areas: 

(1)  Designated  wilderness  areas; 

(2)  Administratively  or 
Congressionally  designated  areas  with  a 
defined  purpose  (e.g..  Research  Natural 
Areas,  National  Recreation  Areas,  etc.); 

(3)  Areas  currently  managed  or 
allocated  for  concentrated  recreation  use 
and  development; 

(4)  National  Forest  System  lands  that 
are  significantly  influenced  by  lands  in 


other  ownership  (e.g.,  high  use  urban 
interface  areas);  or, 

(5)  Areas  currently  managed  or 
allocated  for  mining,  special  use  permits 
allowing  vegetative  disturbance  or 
treatments  (vegetation  will  be  managed 
to  meet  the  intent  of  the  permit),  or 
administrative  site  uses  and 
development. 

In  these  areas,  current  forest  plan 
direction  will  still  apply.  In  addition, 
any  valid,  prior  existing  rights  on 
National  Forest  System  lands  will  not  be 
affected  by  this  proposal. 

The  proposed  direction  will  not  apply 
in  areas  described  above  because: 

(a)  The  forested  habitats  in  these  areas 
are  managed  for  other  purposes  as 
defined  by  current  policy  and 
regulations;  or, 

fb)  The  use  permitted  under  the 
existing  forest  plan  would  not  allow  for 
the  management  of  habitat  as  outlined 
in  the  proposed  management  direction; 
or 

(c)  The  degree  of  influence  resulting 
from  adjacent  lands  in  other  ownership 
precludes  appUcation  of  this  direction. 

The  agency  believes  that  managing 
these  areas  consistent  with  current 
management  direction  is  important  to 
meeting  other  goals  and  objectives  in 
the  forest  plan  and  that  doing  so  would 
not  result  in  the  loss  of  habitat  needed 
to  maintain  viable  populations  of 
goshawks  in  the  State  of  Utah.  A  full 
disclosure  of  the  effects  of  these 
exclusions  will  be  clearly  articulated 
and  documented  during  the 
environmental  analysis  process. 

While  the  proposed  direction  will  not 
apply  in  these  areas,  their  contribution 
to  sustaining  habitat  components  for  the 
goshawk  and  its  prey  is  still  important 
and  will  need  to  be  analyzed  through 
the  landscape  assessment  process,  and 
their  influence  evaluated.  For  example, 
areas  such  as  wilderness  may  provide 
suitable  goshawk  habitat  which  may 
influence  how  habitat  attributes  in  areas 
outside  the  wilderness  are  managed 
through  Ume.  However,  vegetation  in 
the  wilderness  is  managed  to  meet  the 
goals  of  the  wilderness  resource  which 
may  or  may  not  be  contrary  to  suitable 
goshawk  habitat. 

Proposed  Management  Direction  for 
Habitat  of  the  Northern  Goshawk 
(Ashley,  Dixie,  Fishlake,  Manti-LaSal, 
Uinta,  Wassatch-Cache  National 
Forests) 

Note:  (S]=Stendard;  (G)=Guideline 

Home  Range  (Foraging,  Nest  and  Post- 
Fledgling  Areas) 

Native  Processes 

Goal:  Restore  or  emulate  natural 
disturbance  regimes  and  other 
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ecological  processes  to  medntain  or 
restore  ecosystem  integrity  within 
landscapes  important  to  sustaining 
habitat  for  the  northern  goshawk  and  its 
prey. 

(G)  Management  actions  should  be 
designed  to  encourage  conditions  that 
are  within  the  historic  range  of  variation 
(HRV),  remaining  within  the  variability 
of  size,  intensity,  and  frequency  of 
native  disturbance  regimes 
characteristic  of  the  subject  landscape 
and  ecological  processes. 

(G)  Within  disturbed  ecosystems, 
management  action  should  be  designed 


to  be  consistent  with  restorttion 
objectives. 

Composition 

Goal:  Maintain  or  restore  the  native 
characteristics  of  ecosystem 
composition  important  to  sustaining 
habitat  for  the  northern  goshawk  and  its 
prey. 

(G)  Native  plant  species  from  locally 
adapted  seed  sources  are  preferred  for 
use  in  all  management  activities.  Non- 
native  plant  species  have  the  potential 
to  cause  systems  to  move  outside  of 
historic  range  of  variation  (HRV), 
therefore  the  use  of  non-native  species 
should  be  justified  to  indicate  how  their 


use  is  important  to  maintain  or  restore 
a  cover  type  to  functioning  conditions. 

(G)  When  initiating  vegetative 
management  treatments  in  forested 
cover  types,  provide  for  a  full  range  of 
serai  stages,  by  forested  cover  type,  that 
achieve  a  mosaic  of  habitat  conditions 
and  diversity.  Each  serai  stage  should 
contain  a  strong  representation  of  early 
serai  tree  species.  Recruitment  and 
sustainability  of  early  serai  tree  species 
in  the  landscape  is  needed  to  maintain 
ecosystem  resilience  to  pertiuhations. 
While  species  composition  may  vary  by 
location,  an  expected  species  mix  is  as 
follows: 


Cover  type 


Ponderosa  Pine 

Mixed  Conifer  (montane) 
Mixed  Conifer  (boreal)  .... 

Spruce/Fir 

Aspen  

Lodgepole  Pine  

Aspen^Lodgepote 


Earty  serai 


PP=AS 

PP=AS>OF>BS>TF 

LP>ES>TF 

AS>ES>TF 

AS 

LP 

AS>LP 


Mid  serai 


PP>AS 

PP=AS=DF>BS>TF 

LP=ES>TF 

AS>ES>TF 

AS 

LP 

LP=AS 


Late  serai 


PP>AS 

DF>BS>TF=PP>AS 

ES>LP>TF 

ES-TF>AS 

AS 

LP>TF 

LP>AS-TF 


PP  =  ponderosa  pine;  AS  =  aspen;  DF  =  Douglas-fir,  TF  «  white  or  sutalptne  fir;  LP  =  lodgepole  pine;  BS  =  blue  spruce;  ES  =  Engelmann 
spruce. 

Equal  sign  (=):  both  species  may  be  expected  to  be  found  within  the  cover  type.  Depending  on  site,  either  species  may  dominate  or  both  may 
co-dominate  the  site. 

Greater  than  (>):  the  first  species  would  nonnally  be  expected  to  be  more  prevalent  than  the  second  species. 


Structure 

Goal:  Maintain  or  restore  the  mix  of 
forest  vegetative  structural  stages 
needed  to  sustain  the  desired  mature 
and  old  forest  stages  in  a  landscape.  The 
desired  amount  of  mature  and  of  is  40% 
in  the  portion  of  the  landscape  covered 
by  conifers  and  30%  in  the  portion 
covered  by  aspen,  well  distributed.  This 
is  necessary  to  sustain  habitat  and 
habitat  connectively  for  the  goshawk 
and  its  prey. 

(G)  Assess  landscapes  at  the  5th-6th 
order  Hydrologic  Unit  Code  (HUG)  or 
equivalent  ecological  scale  (tens  of, 
hundreds  of  thousands  of  acres),  to 
determine  distribution  of  forest 
vegetative  structural  classes.  Use  the 
best  existing  available  information  to 
complete  this  assessment.  These 
assessments  should  be  used  to  describe 
the  existing  structural  conditions  and 
then  determine  opportunities  to  move 


the  existing  conditions  toward  the 
desired  structural  habitat  conditions. 

(G)  Planned  vegetative  management 
treatments  (excluding  unplanned  and 
unwanted  wildland  fire)  in  the  mature 
and/or  old  structiu^l  stages  in  a 
landscape  that  is  at  or  below  the  desired 
percentage  of  land  area  in  mature  and 
old  structural  stages  (40%  conifer,  30% 
aspen),  should  be  designed  to  maintain 
or  enhance  the  characteristics  of  these 
structural  stages.  The  percentage  of  land 
area  in  mature  and  old  structural  stages 
treated  should  not  move  out  of  the 
matiu^  and  old  structural  stage.  Planned 
treatments  may  vary  from  this  guideline 
if  the  action  was  assessed  through  the 
biological  evaluation  (BE)  process,  and 
the  BE  concluded  that  the  action  is 
consistent  with  the  intent  of  the 
Conservation  Strategy  and  Agreement 
for  Management  of  the  Northern 
Goshawk  in  Utah. 

Goal:  Manage  forested  cover  types 
within  landscapes  to  retain,  and  sustain 


over  time,  standing  dead  trees  (snags) 
and  their  distribution  important  to  the 
habitat  needs  of  goshawk  prey  species 
and  characteristic  of  healthy, 
functioning  ecosystems. 

(G)  When  initiating  vegetative 
management  treatments  in  forested 
cover  types,  leave  the  following 
minimum  number  and  size  of  snags.  If 
the  minimum  number  of  snags  is 
unavailable,  green  trees  should  be 
substituted.  If  the  minimum  size  is 
unavailable,  then  use  largest  trees 
available  on  site.  It  is  desirable  to  have 
snags  represented  in  all  size  classes 
above  the  minimum  available  on  the 
site.  The  number  of  snags  should  be 
present  at  the  stand  level  on  average 
and,  where  they  are  available, 
distributed  over  each  treated  100  acres. 
This  distribution  is  needed  to  meet  the 
needs  of  prey  species  that  utilize  this 
habitat. 


Cover  type 


Minimum 
snags  (per 
100  acres) 


Minimum  pre- 
ferred size 


PorxJerosa  Pine 

Mixed  Conifer 

Spruce/Fir „ 

Aspen  

Lodgepole  Pine  and  Aspen/Lodgepole  Pine 


200 
300 
300 
200 
300 


18"dbh^'hL 

18'dbhOO'ht 

18"dWV30^ 

8"dbh/15'ht 

8"dbh/15'ht. 
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Goal: 
landscapes  to 
woody  debris 
characteristic 
ecosystems 
are  important 
goshawk  prey 


Manate  cover  types  within 
retain  down  logs  and 
and  their  distribution 
of  healthy,  functioning 
ithese  habitat  components 
to  the  habitat  needs  of 
species. 
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(G)  When  initiating  vegetative 
management  treatments,  prescriptions 
should  be  designed  to  retain  the 
following  minimum  amount  and  size  of 
down  logs  and  woody  debris.  These 
habitat  components  should  be  present  at 
the  stand  level  on  average  and,  where 


they  are  available,  distributed  over  each 
treated  10  acres.  This  distribution  is 
needed  to  meet  the  needs  of  prey 
species  that  utilize  this  habitat. 


Cover  type 


Ponderosa  Pin(  i 
Mixed  Conifer 

Spruce/Fir 

Aspen  

Lodgepole  Rind  and  Aspen/Lodgepole  Pine 


Minimum 
down  logs  (per 
10  acres) 
(down  logs 
take  prece- 
dence over 
tons  of  coarse 
woody  debris) 


Goal:  In  lai  d  areas  dominated  by  mid- 
aged,  mature,  and  old  structural  stages 
(VSS  4,5.6)  within  a  landscape, 
maintain  or  r  jstore  canopy  closure  to 
provide  habil  at  for  the  goshawk  and  its 
prey. 

(G)  When  i  litiating  vegetative 
management  treatments  in  land  areas 
dominated  bf  mid-aged,  mature,  and 
old  structural  stages  (VSS  4.5,6)  within 
a  landscape,  xeatments  should  be 
designed  to  r  laintain  or  restore  an 
average  of  >43%  canopy  closure.  If  40% 
canopy  closure  is  not  within  the  historic 
range  of  variition,  manage  for  canopy 
closures  that  are  consistent  with  HRV. 

Home  Range  (Nest  and  Post-Fledgling 
Areas  Only) 

Goal:  Prov  de  well  distributed  habitat 
for  successful  goshawk  nesting  and 
brood  rearini ;  (post-fledgling  area) 
within  and  a  :ross  landscapes  (5th-6th 
order  HUG  o  r  equivalent  ecological 
scale).  This  uill  provide  for  habitat 
connectivity  across  the  state  and 
continuous  lecruitment  of  individuals 
into  the  population,  both  of  which  are 
important  to  sustaining  viable 
populations  af  goshawks. 

(G)  If  a  his  tone  nest  is  not  associated 
with  an  actii  e  nest  area,  management 
direction  for  home  range  habitat  should 
be  applied. 

(S)  When  i  in  active  nest  area  has  been 
identified,  i<  lentify  2  alternate  nest  areas 
and  3  replacement  nest  areas.  The  next 
two  guidelir  es  provide  recommended 
direction  foi  implementation  of  this 
standard. 

(G)  Each  nest  area  (active,  alternate 
and  replacetient)  should  be 
approximat*  ly  30  acres  (total  of 
approximately  180  acres)  in  size  when 
sufficient  su  itable  habitat  exists.  If 
sufficient  ai  lounts  of  suitable  habitat 


are  not  present,  use  existing  suitable 
habitat  that  is  available. 

(G)  Alternate  nest  areas  should  be 
identified  in  suitable  habitat  with 
similar  vegetative  structures  as  the 
active  nest  areas.  Replacement  nest 
areas  should  be  identified  in  habitat 
which  will  develop  similar  vegetative 
structures  as  the  active  nest  area  at  the 
time  the  active  and  alternate  nest  areas 
are  projected  to  no  longer  provide 
adequate  nesting  habitat. 

(S)  Prohibit  forest  vegetative 
manipulation  within  active  nest  areas 
during  the  active  nesting  period.  The 
active  nesting  period  will  normally 
occur  between  March  1st  and  September 

30th. 

(G)  Restrict  management  activities 
and  permitted  human  use  (i.e.,  those 
activities  for  which  a  written  permit  is 
issued)  in  active  nest  areas  during  the 
active  nesting  period  unless  it  is 
determined  that  the  disturbance  is  not 
likely  to  result  in  nest  abandonment.  If 
the  disturbance  is  likely  to  result  in 
abandonment,  a  biological  evaluation 
(BE)  must  be  completed.  To  implement 
the  action  the  BE  must  conclude  that  the 
action  is  consistent  with  the  intent  of 
the  Conservation  Stpategy  and 
Agreement  for  Management  of  the 
Northern  Goshawk  in  Utah. 

(G)  Forest  vegetative  manipulation 
within  active,  alternate  and  replacement 
nest  areas  should  be  designed  to 
maintain  or  improve  desired  nest  area 
habitat.  Use  the  active  nest  area  habitat 
characteristics  as  an  indicator  of  the 
desired  nest  area  habitat,  and  as  the  best 
available  information  for  nest  area 
habitat  for  that  cover  type. 

(G)  Identify  a  Post-Fledgling  Area 
(PFA)  which  encompasses  the  active, 
alternate  and  replacement  nest  areas 
and  additional  habitat  needed  to  raise 


30 
50 
50 
50 
50 


Minimum  log 
size  (diameter/ 
lengtfi)  (mid- 
point diameter; 
or  if  minimum 
size  not  avail- 
able, largest 
available  on  the 
site) 


l2"/8' 

12"/8' 

1278' 

678' 

8"/8' 


Minimum 
coarse  woody 
debris,  >3"  di- 
ameter (tons 
per  10  acres, 
inclusive  of 
down  logs) 


50 

1M 

1M 

30 

50 


fledglings.  A  PFA  should  be 
approximately  420  acres  in  size 
(exclusive  of  nest  area  acres)  when 
sufficient  suitable  habitat  exists.  If 
sufficient  amounts  of  suitable  habitat 
are  not  present,  use  existing  suitable 
habitat  that  is  available. 

(G)  Forest  vegetative  manipulation 
within  the  PFAs  should  be  designed  to 
maintain  or  improve  the  same  habitat 
features  as  discussed  for  the  goshawk 
home  range  (i.e.,  stand  structure,  snags, 
down  logs,  nest  trees  important  in  the 
life  histories  of  the  goshawk  and  its  prey 
species  common  to  the  geographic 
location),  except: 

(a)  In  VSS  4,5,6.  provide  canopy 
closure  in  excess  of  50%  when 
available.  If  50%  canopy  closure  is  not 
within  the  historic  range  of  variation, 
manage  for  canopy  closures  that  are 
consistent  with  HRV. 

(b)  Openings  created  as  a  result  of 
mechanical  vegetative  treatments 
should  not  exceed  the  following  by 
cover  type: 


Cover  type 


Ponderosa  pine  and 

Mixed  conifer 

Spruce/fir 

Aspen  and  Lodgepole 

pine. 


Maximum  created 
opening  size 


2  acres. 

1  acre. 

Follow  current  man- 
agement direction. 


(c)  Management  activities  should  be 
restricted  during  the  active  nesting 
period.  The  active  nesting  period  will 
normally  occur  between  March  1st  and 
September  30th. 

(d)  Where  timber  harvest  is 
prescribed,  plan  a  transportation  system 
to  minimize  disturbance. 
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Proposed  Monitoring  Requirements 

Activities,  effects 

Variation  whk^  wouM  cause 

and  resources 
to  be  measured 

Monitoring  mettiod 

Preciston/reliabiTrty 

Measurement 
frequency 

Reporting  period 

furttier  evaluation  arxl/or 
change  in  management  direc- 
tion 

Goshawk  terri- 

Forest   Level:    Whichever    is 

Moderate/High 

Annually 

Every  3  years  ... 

If  monitoring  reveals  a  20% 
decline  in  ten-rtory  occu- 

tory occu- 

greater: Random  sample  of 

pancy 

at  least  20  territories  or  50% 
of  all  known  tenitories 

pancy  over  a  3  year  period. 

Goshawk  hatx- 

Forest  Scale:  Use  GIS  to  track 

Moderate/High 

Completion  or 
update  of  a 

5  years  

Forest  Scale:  If  a  landscape 
scale  assessment  finds  that 

tat 

the  spatial  location  and  size 

connectivity 

of  the  mature  and  oW  forest 

landscape 

less  than  40%  of  the  conif- 

and Habitat 

structure 

assessment 

erous  or  30%  aspen  for- 

diversity 

* 

ested  area  are  dominated  by 
mature  and  ok)  structure 
patches. 

Goshawk  habi- 

Project Scale:  Monitor  snag  re- 

Moderate/Moderate ... 

Annually  sanv 

5  years  

If  25%  of  the  blocks  sampled 

tat  diversity 

quirements  for  timber   har- 

pie 25%  of 

do  not  meet  guideline  re- 

Snag Mar>- 

vest    and    prescrit>ed    fire 

completed 

quirements. 

agement 

projects    affecting    forested 
habitat  Random  sampling  of 
100    acres    blocks    which 
cover   10%  or  more   of  a 
project  area 

projects 

Goshawk  habi- 

Project Scale:   Monitor  down 

Moderate/Moderate  ... 

Annually  sam- 

5 years  

If  25%  of  the  blocks  sanpted 

tat  diversity 

woody  requirements  for  tirrv 

ple  10%  of 

do  not  meet  gukJeline  re- 

Down  Woody 

ber  harvest  and  prescribed 

complete 

quirenrwnts. 

Material 

fire    projects    affecting    for- 
ested habitat  Random  sam- 
pling   of    10    acres    blocks 
which  cover  5%  or  more  of 
the  project  area 

projects 

Alternatives 

A  range  of  alternatives  will  be 
considered.  One  of  these  will  be  the 
"no-action"  alternative,  which  would 
continue  current  management  under  the 
current  forest  plans.  Other  alternatives 
will  examine  the  effects  of  varying 
approaches  that  would  maintain  or 
restore  functioning  forested  habitats 
across  the  aforementioned  National 
Forests  that  are  important  to  sustaining 
a  viable  population  of  the  northern 
goshawk  in  Utah. 

Scope  and  Longevity 

The  proposed  management  direction 
will  ordy  apply  to  National  Forest 
System  lands  within  the  Ashley,  Dixie, 
Fishlake,  Manti-LaSal,  Uinta,  and 
Wasatch-Cache  National  Forests.  New  or 
revised  management  direction  will 
apply  until  forest  plans  for  the 


aforementioned  National  Forests  are 
revised  or  suitably  amended  (projected 
to  be  2-4  years).  The  proposed  direction 
will  not  apply  to  projects  that  have  been 
approved  prior  to  the  effective  date  of 
the  amendments. 

Involving  the  Public 

During  the  scoping  process,  the  Forest 
Service  is  seeking  information  and 
comments  from  Tribal  Governments, 
Federal,  State,  and  local  agencies  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
proposed  action.  Please  note,  comments 
received  in  response  to  this  solicitation, 
including  names  and  addresses  of  those 
who  comment,  will  be  considered  part 
of  the  public  record  on  this  proposed 
action  and  will  be  available  for  public 
inspection.  Comments  submitted 
anonymously  will  be  accepted  and 


considered.  Pursuant  to  7  CFR  §  1.27(d), 
any  person  may  request  the  agency  to 
withhold  submission  from  the  public 
record  by  showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOIA,  confidentiaUty  may  be 
granted  only  in  limited  circumstances, 
such  as  to  protect  trade  secrets.  The 
Forest  Service  will  inform  the  requester 
of  the  agency's  decision  regarding  the 
request  for  confidentiaUty,  and  when 
the  request  is  denied,  the  agency  will 
return  the  submission  and  notify  the 
requester  that  the  comments  may  be 
resubmitted  with  or  without  name  and 
address. 

A  series  of  open  houses  vnll  be  held 
across  Utah  in  February.  1999,  to  gain 
a  better  understanding  of  pubhc  issues 
and  concerns,  as  follows: 


2/16/99  Prove 


2/16/99  Richfield  .. 

2/17/99  Panguitch  . 

2/17/99  Cedar  City 


2/23/99  Vernal  

2/24/99  Moab 

2/24/99  Price 

2/25/99  Salt  Lake  City 


12:00-2:00  pm Historic  County  Courthouse,  Room  319,  51  S.  University 

Ave. 

6:00-^:00  pm Quality  Inn,  540  South  Main. 

12:00-2:00  pm Courthouse,  Jeep  Posse  Room,  55  East  Center. 

6:00-8:00  pm Sharwan  Smith  Ctr,  Cedar  Breaks  Room,  Southern  Utah 

University. 

12:00-2:00  pm Forest  Supervisor's  Office,  355  N.  Vernal  Ave. 

12:00-2:00  pm Moab  Information  Center,  Center  and  Main. 

6:00-8:00  pm Prehistoric  Museum,  Classroom,  155  East  Main. 

12:00-2:00  pm Dept  of  Natural  Resources,  Conference  Room  A-B,  1594 

6:00-8:00  pm  West  North  T^'mple. 
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Release  and  Review  of  Environmental 
Document 

It  is  anticip  ated  that  the 
environment  il  analysis  will  be 
completed  a4d  available  for  public 
comment  in  May,  1999.  The  Forest 
Service  will  ]  )ubhsh  a  legal  notice  in  the 
Utah  papers  i  )f  record  announcing  its 
availability  as  well  as  a  Notice  of 
Availability  in  the  Federal  Register.  The 
comment  peiliod  is  expected  to  be  30 
days.  A  final  decision  is  expected  by 
late  July.  1999.  The  decision  on  what 
management  direction  will  be 
implemented,  and  reasons  for  the 
decision,  will  be  documented  in  the 
decision  docjxment. 

Informatioti  and  updates  concerning 
this  proposal  will  be  available 
electronically  on  the  Project's  website  at 
www.  fs .  fed .  is/r4/goshawk. 

Dated:  Janus  ry : 
Jack  G.  Troyei , 
Deputy  Hegior  al  1 
Region. 

[FR  Doc.  99-2  534  Filed  2-4-99;  8:45  am] 
MLUNQ  COOE  S^IO-II-M 


28.  1999. 
f  Forester,  Intermountain 


COMMITTES  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List. 

» 

SUMMARY:  Tke  Committee  has  received 
proposals  tojadd  to  the  Procurement  List 
commoditiei  and  services  to  be 
furnished  bv  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MLST  BE  RECEIVED  ON  OR 
BEFORE:  Ma^  8, 1999. 
ADDRESS:  Committee  for  Purchase  From 
People  Wha  Are  Blind  or  Severely 
Disabled.  CiJystal  Gateway  3,  Suite  310. 
1215  Jeffersin  Davis  Highway. 
Arlington.  \|irginia  22202-4302. 
FOR  FURTHEil  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Con  imittee  approves  the 
proposed  ac  dition,  all  entities  of  the 
Federal  Go\  emment  (except  as 
otherwise  ii  idicated)  will  be  required  to 


proems  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Govenunent.  « 

2.  The  action  wall  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  fdr 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed 

Commodities 


Cap,  Combat  Camouflage 

8415-01-134-3175 
8415-01-134-3176 
8415-01-134-3177 
8415-01-134-3178 
8415-01-134-3179 
8415-01-134-3180 
8415-01-084-1683 
8415-01-084-1684 
8415-01-084-1685 
8415-01-084-1686 
8415-01-084-1687 
8415-01-084-1688 

(Remaining  Government  Requirements) 

NPA:  Southeastern  Kentucky 
RehabiUtation  Industries,  Inc.,  Corbin, 
Kentucky. 

Services 

Janitorial/Custodial 

Department  of  Veterans  Affairs 
Lompoc  Clinic,  1111  East  Ocean 
Avenue,  Lompoc,  California,  NPA:  Life 
Options,  Vocational  and  Resource 
Center,  Lompoc,  California. 

Janitorial/Custodial 

Veterans  Affairs  Primary  Care  Clinic, 
145  Falmouth  Road,  Hyannis, 


Massachusetts,  NPA:Nauset,  Inc., 
Hyannis,  Massachusetts. 

Janitorial/Grounds  Maintenance 

VA  Northern  California  Health  Care 
System,  Mare  Island  Outpatient  Clinic, 
Vallejo,  California,  NPA:  Easter  Seal 
Society  of  Superior  California, 
Sacramento,  California. 
G.  John  Heyer, 
General  Counsel. 
[FR  Doc.  99-2810  Filed  2-4-99;  8:45  am] 

BILUNQ  COOE  USS-OI-P 


COMI^ITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Proposed  Addition  to  ttie  Procurement 
List;  Correction 

In  the  document  appearing  on  page 
47227,  F.R.  98-23956,  in  the  issue  of 
September  4, 1998,  in  the  first  colimm, 
the  listing  for  Battleboard  Kit,  ID,  NSN 
2590-01-399-1935  should  have  been 
2590-01-399-2935. 
G.  John  Heyer, 
General  Counsel. 
[FR  Doc.  99-2811  Filed  2-4-99;  8:45  am] 

BILUNO  COOE  aSSS-OI-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  1017] 

Termination  of  Foreign-Trade  Subzone 
18  A;  San  Jose,  California 

Pursuant  to  the  authority  granted  in  the 
Foreign-Trade  Zones  Act  of  June  18, 1934.  as 
amended  (19  U.S.C.  81a-81u),  and  the 
Foreign-Trade  Zones  Board  Regulations  (15 
CFR  Part  400),  the  Foreign-Trade  Zones 
Board  has  adopted  the  following  order: 

Whereas,  on  October  13.  1983,  the 
Foreign-Trade  Zones  Board  issued  a 
grant  of  authority  to  the  City  of  San  Jose, 
California,  authorizing  the 
establishment  of  Foreign-Trade  Subzone 
18A  at  the  Olympus  America  plant  in 
San  Jose.  California  (Board  Order  228, 
48  FR  48486,  10/19/83); 

Whereas,  the  City  advised  the  Board 
on  May  1, 1998  (FTZ  Docket  26-98), 
that  zone  procedures  were  no  longer 
needed  at  the  facility  and  requested 
voluntary  termination  of  Subzone  18A; 

Whereas,  the  request  has  been 
reviewed  by  the  FTZ  Staff  and  the 
Customs  Service,  and  approval  has  been 
recommended; 

Now,  therefore,  the  Foreign-Trade 
Zones  Board  terminates  the  subzone 
status  of  Subzone  No.  18A,  effective  this 
date. 
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Signed  at  Washington,  DC,  this  20th  day  of 
January  1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest: 
Dennis  Puccinelli, 

Acting  Executive  Secretary. 

IFR  Doc.  99-2819  Filed  2-4-99;  8:45  ami 

BILUNO  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  lOiq 

Approval  for  Manufacturing  Auttiority 
(Industrial  and  Commercial  Pumps) 
Within  Foreign-Trade  Zone  226, 
Grundfos  Manufacturing  Corporation 
(Inc.),  Fresno,  CA 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-«lu), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Board  of  Commissioners 
of  the  County  of  Merced,  California, 
grantee  of  FTZ  226,  has  requested 
authority  on  behalf  of  Grundfos 
Manufacturing  Corporation  (Inc.) 
(CMC),  to  manufacture  industrial  and 
commercial  pumps  under  FTZ 
procedures  within  FTZ  226,  subject  to 
restriction  on  stainless  and  alloy  steel 
products  (FFZ  Doc.  21-98,  filed  4-14- 
98); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (63  FR  19707,  4-21-98); 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
approves  the  request  subject  to  the  FTZ 
Act  and  the  Board's  regulations, 
including  §400.28,  and  further  subject 
to  a  restriction  requiring  that  all  foreign- 
origin  stainless  and  alloy  steel  products 
must  be  admitted  to  FTZ  226  for  the 
CMC  activity  in  domestic  (duty  paid) 
status  (19  CFR  §  146.43). 


Signed  at  Washington,  DC,  this  20th  day  of 
January  1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest: 
Dennis  Puccinelli, 

Acting  Executive  Secretary. 

(FR  Doc.  99-2820  Filed  2-4-99;  8:45  am) 

BILUNO  CODE  3S10-0S-M 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1014] 

Approval  for  Expanded  Manufacturing 
Authority  (Small,  Internal-Combustion 
Engines)  Within  Foreign— Trade 
Subzone  15E;  Kawasaki  Motors 
Manufacturing  Corp.,  U.S.A.,  Maryvilie, 
MO 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Greater  Kansas  City 
Foreign-Trade  Zone,  Inc.,  grantee  of  FTZ 
15,  has  requested  authority  on  behalf  of 
Kawasaki  Motors  Manufacturing  Corp., 
U.S.A.  (KMM),  operator  of  FTZ  Subzone 
15E,  located  in  Maryvilie,  Missouri,  to 
expand  the  scope  of  FTZ  authority  to 
include  the  manufacture  of  certain 
small,  internal-combustion  engines 
under  FTZ  procedures  (FTZ  Doc.  41-97, 
filed  5-14-97); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (62  FR  29103,  5-29-97); 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  appUcation  is  in  the 
public  interest; 

Now  Therefore,  the  Board  hereby 
approves  the  request  subject  to  the  FFZ 
Act  and  the  Board's  regulations, 
including  §400.28. 

Signed  at  Washington,  DC,  this  20th  day  of 
January  1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  of  Commerce  for  Import 
Administration  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 

Attest: 
Dennis  Puccinelli, 

Acting  Executive  Secretary. 

(FR  Doc.  99-2818  Filed  2-4-99;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  1020] 

Expansion  of  Foreign-Trade  Zone  7; 
Puerto  Rico 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18. 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Puerto  Rico  Industrial 
Development  Company,  grantee  of 
Foreign-Trade  Zone  7,  submitted  an 
application  to  the  Board  for  authority  to 
expand  FTZ  7  to  include  multiple  sites 
in  Puerto  Rico  (FTZ  Docket  18-98;  filed 
4/3/98); 

Whereas,  notice  inviting  public 
comment  was  given  in  Federal  Register 
(63  FR  17982,  4/13/98)  and  the 
application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  7  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28. 

Signed  at  Washington,  DC,  this  20th  day  of 
January  1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest: 
Dennis  Puccinelli, 

Acting  Executive  Secretary. 

(FR  Doc.  99-2822  Filed  2-4-99;  8:45  am) 

BILUNO  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Ord«-No.l0l9] 

Expansion  of  Foreign-Trade  Zone  68; 
El  Paso,  TX 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  City  of  El  Paso,  Texas, 
grantee  of  Foreign-Trade  Zone  No.  68, 
submitted  an  application  to  the  Board 
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for  authority  to  expand  FTZ  68-Sites  2 
and  3  in  El  Faso,  Texas,  within  the  El 
Paso  Custon^s  port  of  entry  (FTZ  Docket 
4-98,  filed  1/20/98); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (63  pR  6891,  2/11/98)  and  the 
application  Itas  been  processed 
pursuant  to  1  he  FTZ  Act  and  the  Board's 
regulations;  md. 

Whereas,  (he  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  pro{  osal  is  in  the  public 
interest; 

Now,  then  fore,  the  Board  hereby 
orders: 

The  appli(  ation  to  expand  FTZ  68- 
Sites  2  and  3  is  approved,  subject  to  the 
Act  and  the  '.  board's  regulations, 
including  Section  400.28. 

Signed  at  Washington,  DC,  this  20th  day  of 
January  1999. 
Robert  S.  LaR  iissa. 

Assistant  Sect  stary  of  Commerce  for  Import 
Administratio  n,  Alternate  Chainnan,  Foreign- 
Trade  Zones  I  oard. 

Attest: 
Dennis  Puccii  elli. 

Acting  Execut  ve  Secretary. 

[FR  Doc.  99-2  J21  Filed  2-4-99;  8:45  am) 

Biumacooc  siio-os-p 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-421-701] 

Brass  Sheet  and  Strip  From  The 
Netherlands:  Notice  of  Extension  of 
Time  Limits  for  Sixth  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  bf  Commerce. 
EFFECTIVE  OaJtE:  February  5,  1999. 
FOR  FURTHER!  INF0R»«AT10N  CONTACT: 
]arrod  Goldfi^der  or  John  Brinkmann, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerc*,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  DC  20230;  telephone  (202) 
482-1784  and  (202)  482-5288, 
respectively 

SUPPLEIMENTArY  INFORMATION: 

Postponemefit  of  Preliminary  Results 

On  Septertber  29,  1998,  the 
Department  nitiated  the  sixth 
administrative  review  of  the 
antidumping  duty  order  on  brass  sheet 
and  strip  fro  n  The  Netherlands, 


covering  the  period  August  1, 1997 
through  July  31, 1998  (63  FR  51893). 
The  current  deadline  for  the  preliminary 
results  of  this  review  is  May  3,  1999. 
Section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  by  the  Uruguay 
Round  Agreements  Act  ("the  Act"), 
requires  the  Department  to  make  a 
preliminary  determination  in  an 
administrative  review  within  245  days 
after  the  last  day  of  the  anniversary 
month  of  an  order  for  which  a  review 
is  requested.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  the  time  period,  section 
751(a)(3)(A)  allows  the  Department  to 
extend  this  time  period  to  up  to  365 
days.  Because  of  several  complex  issues 
unique  to  this  review,  it  is  not 
practicable  to  complete  the  review 
within  the  current  time  fi'ame. 
Therefore,  the  Department  is  extending 
the  time  limit  for  completion  of  the 
preliminary  results  of  this 
administrative  review  by  120  days,  or 
until  August  31, 1999.  We  plan  to  issue 
the  final  results  of  this  administrative 
review  within  120  days  after  publication 
of  the  preliminary  results. 

Submission  of  New  Factual  Information 

In  response  to  OBV's  request  for 
revocation  of  this  order,  the  Department 
is  allowing  parties  to  submit 
information  regarding  the  likelihood  of 
future  dumping.  Piirsuant  to  section 
351.222(b)(2)  of  the  Department's 
regulations  (1998),  the  Department  may 
revoke  an  order  in  part  "if  the  Secretary 
concludes  that:  (1)  One  or  more 
exporters  or  producers  covered  by  the 
order  have  sold  the  merchandise  at  not 
less  than  normal  value  for  a  period  of 
at  least  three  consecutive  years;  (2)  It  is 
not  likely  that  those  persons  will  in  the 
future  sell  the  subject  merchandise  at 
less  than  normal  value;  and  (3)  The 
exporter  or  producer  agrees  to 
immediate  reinstatement  of  the  order  if 
the  Secretary  concludes  that  dumping 
has  resumed. 

In  past  reviews  the  Department  has 
established  a  process  for  the  submission 
of  factual  information  on  the  issue  of 
whether  likelihood  of  future  dumping 
exists  (see  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  and  Notice  of  Intent  Not  to 
Revoke  Order:  Dynamic  Random  Access 
Memory  Semiconductors  of  One 
Megabit  or  Above  from  the  Republic  of 
Korea,  62  FR  12794  (March  18,  1997)). 
Thus,  at  this  time,  we  are  providing  all 
interested  parties  the  opportunity  to 
submit  any  such  information  which 
they  believe  the  Department  should 
consider  when  determining  the 
likelihood  of  futiure  dumping. 


The  deadline  for  submission  of  this 
information  for  consideration  in  the 
preliminary  results  is  April  1, 1999. 
Additionally,  parties  will  be  allowed 
imtil  April  15, 1999.  to  submit  rebuttal 
comments. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  February  2, 1999. 
Richard  W.  Moreland, 

Deputy  Assistant  Secretary,  Import 

A  dm  inistra  tion . 

(FR  Doc.  99-2816  Filed  2-4-99;  8:45  am] 

BILLING  CODE  SSIO-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-67(>-808] 

Chrome-Plated  Lug  Nuts  From  the 
People's  Republic  of  China:  Notice  of 
Reclssion  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  recission  of 
antidimiping  duty  administrative 
review. 

EFFECTIVE  DATE:  February  5, 1999. 
SUMIMARY:  On  October  29, 1998,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (63  FR  58009)  a  notice 
announcing  the  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  chrome- 
plated  lug  nuts  (lug  nuts)  ft-om  the 
People's  Repubhc  of  China  (PRC), 
covering  the  period  September  1, 1997 
through  August  30,  1998.  This  review 
has  now  been  rescinded  as  a  result  of 
the  withdrawal  of  request  for  an 
administrative  review  by  Jiangsu  Su 
Huanghai  Auto  Parts  Co.,  Ltd.  (Rudong). 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Gilgunn,  Office  of  AD/CVD 
Enforcement,  Group  III,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
telephone:  (202)  482-0648. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  30, 1998,  Rudong,  a 
manufacturer/exporter  of  the  subject 
merchandise,  requested  an 
administrative  review  of  the 
antidimiping  duty  order  on  lug  nuts 
from  the  PRC  in  accordance  with  19 
CFR  351.213(b).  On  October  29,  1998,  in 
accordance  with  19  CFR 
351. 221(c)(l}(i),  we  initiated  an 


Federal  Register /Vol.  64,  No.  24 /Friday,  February  5,  1999 /Notices 


5767 


administrative  review  of  this  order  for 
the  period  September  1,  1997  through 
August  31, 1998.  On  November  30, 
1998,  Rudong  withdrew  its  request  for 
this  review. 

Recission  of  Review 

The  Department's  regulations  at  19 
CFR  351.213(d)(1)  provide  that  a  party 
may  withdraw  its  request  for  review 
within  90  days  of  the  date  of  publication 
of  the  notice  of  initiation  of  the 
requested  review,  or  at  a  later  date  if  the 
Department  determines  that  such  an 
extended  time  is  reasonable.  Rudong 
withdrew  its  request  for  review  within 
the  90-day  period.  No  other  party 
requested  a  review  for  the  September  1 , 
1997  through  August  31,  1998  period. 
Therefore,  we  are  rescinding  this 
review.  This  determination  is  issued 
and  published  in  accordance  with 
section  751  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1675)  and  19  CFR 
351.213(d)(4). 

Dated:  January  27, 1999. 
Roland  L.  MacOonald, 

Acting  Deputy  Assistant  Secretary  for  AD/ 
CVD  Enforcement  III. 
[FR  Doc.  99-2817  Filed  2-4-99;  8:45  am] 
BILLING  COOC  3510-OS-P 


DEPARTMEm*  OF  COMMERCE 
International  Trade  Administration 

[A-351-605] 

Frozen  Concentrated  Orange  Juice 
From  Brazil;  Preliminary  Results  and 
Partial  Rescission  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
summary:  The  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  antidumping  duty  order  on  frozen 
concentrated  orange  juice  from  Brazil  in 
response  to  a  timely  request  from  the 
petitioners  to  review  six  manufacturers/ 
exporters  of  the  subject  merchandise. 
This  review  covers  the  U.S.  sales  and/ 
or  entries  of  only  four  manufacturers/ 
exporters  because  we  are  rescinding  this 
review  with  respect  to  two  companies. 
This  is  the  eleventh  period  of  review, 
covering  May  1. 1997,  through  April  30, 
1998. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  by  each  of  the  companies  subject 
to  this  review.  If  these  preliminary 
results  are  adopted  in  the  final  results 
of  this  administrative  review,  we  will 
instruct  the  Customs  Service  to  assess 


antidumping  duties  on  all  appropriate 
entries. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  with 
the  argimient:  (1)  A  statement  of  the 
issue;  and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  February  5, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sergio  Gonzalez  or  ShavvTi  Thompson, 
Office  of  AD/CVD  Enforcement,  Office 
5,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone  (202)  482-1779  or 
(202)  482-1776,  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  at  19  CFR  part  351 
(1998). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  12,  1998,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  a  notice  of 
"Opportimity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  on  frozen 
concentrated  orange  juice  (FCOJ)  from 
Brazil  (63  FR  26143). 

In  accordance  with  19  CFR 
351.213(b)(1),  on  May  29,  1998,  Florida 
Citrus  Mutual,  Caulkins  Indiantown 
Citrus  Co..  Citrus  Belle.  Citrus  World, 
Inc.,  Orange-Co  of  Florida,  Inc.,  Peace 
River  Citrus  Products,  Inc.,  and 
Southern  Gardens  Citrus  Processors 
Corp.  (collectively  "the  petitioners") 
requested  an  administrative  review  of 
the  antidumping  order  covering  the 
period  May  1,  1997,  through  April  30, 
1998,  for  the  following  producers  and 
exporters  of  FCOJ:  Branco  Peres  Citrus. 
S.A.  (Branco  Peres),  Cambuhy  Citrus 
Comercial  e  Exportadora  Ltd. 
(Cambuhy).  Citrovita  Agro  Industrial 
S.A.  (Citrovita),  CTM  Citrus  S.A.  (CTM), 
Frutax  Industrie  e  Comercio  Ltda. 
(Frutax),  and  Sucorrico  S.A.  (Sucorrico). 
On  June  12. 1998,  the  Department 
issued  questionnaires  to  each  of  these 
companies.  On  June  29, 1998,  the 
Department  published  in  the  Federal 
Register  a  notice  of  initiation  of 
administrative  review  for  Branco  Peres, 


Cambuhy,  Citrovita,  CTM,  Frutax,  and 
Sucorrico  (63  FR  35188). 

In  July  1998,  Cambuhy,  CTM,  and 
Sucorrico  informed  the  Department  that 
they  had  no  shipments  of  subject 
merchandise  to  the  United  States  during 
the  period  of  review  (POR).  We  have 
confirmed  this  with  information  from 
the  Customs  Service  with  regard  to  CTM 
and  Sucorrico.  Therefore,  in  accordance 
with  §  351.213(d)(3)  of  the  Department's 
regulations  and  consistent  with  the 
Department's  practice,  we  are 
rescinding  our  review  for  CTM  and 
Sucorrico.  For  further  discussion,  see 
the  "Partial  Rescission  of  Review" 
section  of  this  notice,  below. 

Regarding  Cambuhy.  we  were 
informed  by  the  Customs  Service  that 
this  company  exported  FCOJ  to  Puerto 
Rico  duiring  the  POR.  Consequently,  on 
August  17,  1998,  we  issued  a 
supplemental  questionnaire  to  Cambuhy 
in  which  we  again  requested  that  it 
provide  sales  information.  On 
September  2,  1998,  Cambuhy 
acknowledged  that  it  had  exported  to 
Puerto  Rico,  but  declined  to  participate 
further  in  the  administrative  review. 
Because  Cambuhy  did  not  respond  to 
the  questionnaire,  we  have 
preliminarily  assigned  it  a  margin  based 
on  adverse  facts  available.  For  further 
discussion,  see  the  "Facts  Available" 
section  of  this  notice,  below. 

In  August  1998,  we  received 
responses  from  Branco  Peres  and 
Citrovita.  We  received  no  response  from 
Frutax.  Because  Frutax  did  not  respond 
to  the  questionnaire,  we  have  also 
preliminarily  assigned  a  margin  to  this 
company  based  on  adverse  facts 
available.  For  further  discussion,  see  the 
"Facts  Available"  section,  below. 

aIso  in  August  1998,  we  issued  a 
supplemental  questionnaire  to  Branco 
Peres.  We  received  a  response  to  this 
questionnaire  in  September  1998. 

In  August  and  September  1998,  the 
petitioners  alleged  that  Branco  Peres 
and  Citrovita  were  selling  at  prices 
below  the  cost  of  production  (COP)  in 
their  third  country  and  home  markets, 
respectively.  Based  on  information 
submitted  by  the  petitioners,  the 
Department  foimd  reasonable  grounds 
to  believe  or  suspect  that  sales  in  the 
foreign  markets  were  made  at  prices 
below  the  cost  of  producing  the 
merchandise,  in  accordance  with 
section  773(b)(1)  of  the  Act.  As  a  result, 
the  Department  initiated  investigations 
to  determine  whether  Branco  Peres  and 
Citrovita  made  foreign  market  sales 
during  the  POR  at  prices  below  their 
respective  COPs  within  the  meaning  of 
section  773(b)  of  the  Act.  For  further 
discussion,  see  the  memorandum  to 
Louis  Apple  from  the  team  entitled 
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"Initiation  of  Sales  Below  the  Cost  of 
Production  Investigations  in  the 
Antidumping  ^ty  Administrative 
Review  of  Froien  Concentrated  Orange 
Juice  from  Bra;:il,"  dated  October  14, 
1998. 

In  October  1  )98,  we  issued  a 
supplemental  i  lales  questionnaire  to 
Citrovita. 

In  November  1998,  both  Branco  Peres 
and  Citrovita  ii  iformed  the  Department 
that  they  did  not  intend  to  submit 
additional  sales  or  cost  information. 
Consequently,  [because  these  companies 
did  not  responji  to  the  COP 
questionnaires!  and  in  the  case  of 
Citrovita  the  supplemental  sales 
questionnaire,  we  have  also  assigned 
them  a  margin  jbased  on  adverse  facts 
available.  For  further  discussion,  see  the 
"Facts  Available"  section,  below. 

Scope  of  the  Review 

The  merchandise  covered  by  this 
review  is  FCOJ  from  Brazil.  The 
merchandise  i$  currently  classifiable 
under  item  20^9.11.00  of  the 
Harmonized  Tfcriff  Schedule  of  the 
United  States  dHTSUS).  The  HTSUS 
item  number  i$  provided  for 
convenience  and  for  U.S.  Customs 
purposes.  The  Department's  written 
description  reiiiains  dispositive. 

Partial  Rescission  of  Review 

As  noted  abdve,  in  July  1998,  CTM 
and  Sucorrico  informed  the  Department 
that  they  had  qo  shipments  of  subject 
merchandise  t^  the  United  States  during 
the  POR.  We  have  confirmed  this  with 
information  received  from  the  Customs 
Service.  Therefore,  in  accordance  with 
19  CFR  351.218(d)(3)  and  consistent 
with  the  Depaftment's  practice,  we  are 
rescinding  our  review  with  respect  to 
CTM  and  Sucdrrico  (see.  e.g.,  Certain 
Welded  Carboii  Steel  Pipe  and  Tube 
&x)m  Turkey;  I*inal  Results  and  Partial 
Rescission  of  i^tidumping 
Administrative  Review.  63  FR  35190, 
35191  (June  2%  1998);  and  Certain  Fresh 
Cut  Flowers  F^m  Colombia;  Final 
Results  and  Partial  Rescission  of 
Antidumping  t)uty  Administrative 
Review.  62  FR| 
1997)). 

Facts  Available 

I 
A.  Use  ofFactk  Available  for  Branco 

Peres,  Cambuny,  Citrovita,  and  Frutax 
i 
In  accordance  with  section 

776(a)(2)(A)  of  the  Act,  we  preliminarily 

determine  thai  the  use  of  facts  available 

is  appropriate  las  the  basis  for  the 

dumping  margin  for  Branco  Peres, 

Cambuhy,  Citjqovita,  and  Frutax.  Section 

776(a)(2)  of  the  Act  provides  that  if  an 

interested  party:  (1)  Withholds 
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information  that  has  been  requested  by 
the  Department;  (2)  fails  to  provide  such 
information  in  a  timely  maimer  or  in  the 
form  or  manner  requested,  subject  to 
subsections  782(c)(1)  and  (e)  of  the  Act; 
(3)  significantly  impedes  a 
determination  under  the  antidumping 
statute;  or  (4)  provides  such  information 
but  the  information  cannot  be  verified, 
the  Department  shall,  subject  to 
subsection  782(d)  of  the  Act,  use  facts 
otherwise  available  in  reaching  the 
applicable  determination.  Specifically, 
both  Cambuhy  and  Frutax  failed  to 
respond  to  the  Department's 
questionnaire,  issued  in  Jime  1998, 
while  Branco  Peres  and  Citrovita  failed 
to  respond  to  the  COP  questionnaire. 
Moreover,  Citrovita  also  failed  to 
respond  to  a  supplemental 
questionnaire  regarding  sales 
information. 

Because  all  four  respondents  have 
failed  to  respond  to  certain 
questionnaires  and  have  refused  to 
participate  fully  in  this  administrative 
review,  we  preliminarily  determine  that, 
in  accordance  with  sections  776(a)  and 
782(e)  of  the  Act,  the  use  of  total  facts 
available  is  appropriate.  See,  e.g.. 
Certain  Grain-Oriented  Electrical  Steel 
From  Italy:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  2655  (Jan.  17,  1997). 

Section  776(b)  of  the  Act  provides 
that  adverse  inferences  may  be  used 
with  respect  to  a  party  that  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  requests  for 
information.  See  Statement  of 
Administrative  Action  accompanying 
the  URAA,  H.R.  Rep.  No.  316,  103rd 
Cong.,  2d  Sess.  at  870.  The  failure  of 
each  of  the  four  respondents  to 
participate  in  the  review  and  to  respond 
to  the  Department's  questionnaires 
demonstrates  that  each  has  failed  to  act 
to  the  best  of  its  ability  in  this  review 
and,  therefore,  an  adverse  inference  is 
warranted.  See,  e.g..  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Steel  Concrete 
Reinforcing  Bars  From  Turkey,  62  FR 
9737  (Mar.  4, 1997);  and  Extruded 
Rubber  Thread  From  Malaysia;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  63  FR  12752 
(Mar.  16, 1998). 

In  situations  involving  non- 
cooperating  respondents  of  this  type,  it 
is  the  Department's  normal  practice  to 
select  as  adverse  facts  available  the 
highest  margin  from  the  current  or  any 
prior  segment  of  the  same  proceeding. 
(See,  e.g.,  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Canada;  Final  Results  of  Antidumping 
Duty  Administrative  Review  and 


Determination  to  Revoke  in  Part.  64  FR 
2173,  2175  (Jan.  13, 1999);  and  Brass 
Sheet  and  Strip  from  Germany;  Final 
Results  of  Antidumping  Duty 
Administrative  Review.  63  FR  42823 
(Aug.  11.  1998).)  In  this  case,  however, 
use  of  this  margin,  2.52  percent,  would 
not  be  appropriate  because  it  is  apparent 
that  the  respondents  would  benefit  from 
their  lack  of  cooperation,  given  that  2.52 
percent  is  much  lower  than  the  margins 
actually  calculated  based  on 
information  submitted  by  respondents 
in  this  segment  of  the  proceeding  [see 
below).  Therefore,  we  do  not  believe 
this  rate  is  high  enough  to  encourage 
participation  in  future  segments  of  this 
proceeding. 

Consequently,  in  accordance  with 
section  776(b)(4)  of  the  Act,  we  have 
used  the  data  on  the  record  of  this 
proceeding  as  adverse  facts  available. 
Specifically,  we  used  the  data  supplied 
by  the  petitioners  in  the  cost  allegation, 
as  well  as  the  sales  data  provided  by  the 
two  respondents  that  submitted  partial 
questionnaire  responses  (j.e.,  Branco 
Peres  and  Citrovita),  to  calculate  sales- 
specific  dumping  margins.  We  then 
selected  as  the  facts  available  rate  for 
each  of  the  four  non-cooperating 
respondents  the  highest  transaction- 
specific  margin  calculated  in  this 
manner.  This  rate  is  65.20  percent.  For 
the  procedures  used  to  determine  this 
rate,  see  the  "Calculation  of  the  Facts 
Available  Rate"  section,  below. 

We  find  that  the  methodology 
described  above  is  appropriate  given  the 
pfulicular  facts  of  this  case.  Specifically, 
we  note  that,  uinlike  in  many  cases,  the 
publicly  available  cost  data  submitted 
by  the  petitioners  in  the  cost  allegation 
was  complete.  The  petitioners  provided 
cost  data  for  100  percent  of  the  products 
sold  by  Branco  Peres  and  Citrovita. 
Moreover,  this  data  was 
contemporaneous  with  the  POR  and 
specific  to  Brazil.  Finally,  this 
methodology  results  in  a  facts  available 
rate  that  is  sufficiently  high  to  effectuate 
the  purpose  of  the  facts  available  rule — 
which  is  to  encourage  the  participation 
of  these  companies  in  future  segments 
of  this  proceeding. 

B.  Calculation  of  the  Facts  Available 
Rate 

As  noted  above,  we  used  the  data  in 
the  cost  allegation  to  perform  the  cost 
test  for  Branco  Peres  and  Citrovita.  The 
COP  information  in  the  cost  allegation 
was  obtained  fitjm  two  sources:  (1)  A 
U.S.  Department  of  Agriculture  Attache 
Report,  dated  November  1997,  which 
showed  the  price  and  quantity  of 
oranges  needed  to  produce  one  metric 
ton  of  FCOJ;  and  (2)  a  study  by  a 
University  of  Florida  professor 
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published  in  Citrus  &  Vegetable 
Magazine  in  December  1997,  which 
showed  FCOJ  processing  and  general 
and  administrative  costs. 

We  compared  the  COP  figures  derived 
from  the  cost  allegation  to  home  market/ 
third  country  prices  of  the  foreign  like 
product,  as  required  under  section 
773(b)  of  the  Act,  in  order  to  determine 
whether  these  sales  had  been  made  at 
prices  below  the  COP.  We  compared 
product-specific  COPs  to  product- 
specific  foreign  market  prices,  less  any 
applicable  movement  charges. 

hi  determining  whether  to  disregard 
foreign  market  sales  made  at  prices 
below  the  COP,  we  examined  whether 
such  sales  were  made:  (1)  In  substantial 
quantities  within  an  extended  period  of 
time;  and  (2)  at  prices  which  permitted 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time  in  the  normal 
course  of  trade.  See  section  773(b)(1)  of 
the  Act. 

Pursuant  to  section  773(b)(2)(C){i)  of 
the  Act,  where  less  than  20  percent  of 
a  respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  were  at  prices  below 
the  COP,  we  found  that  sales  of  that 
product  were  made  in  "substantial 
quantities"  within  an  extended  period 
of  time  (as  defined  in  section 
773(b)(2)(B)  of  the  Act),  in  accordance 
with  section  773(b)(2)(C)(i)  of  the  Act.  In 
such  cases,  we  also  determined  that 
such  sales  were  not  made  at  prices 
which  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
in  accordance  with  section  773(b)(2)(D) 
of  the  Act.  Therefore,  we  disregarded 
the  below-cost  sales. 

We  found  that  more  than  20  percent 
of  Branco  Peres'  and  Citrovita's  foreign 
market  sales  within  an  extended  period 
of  time  were  at  prices  less  than  COP. 
Further,  the  prices  did  not  provide  for 
the  recovery  of  costs  within  a  reasonable 
period  of  time.  We  therefore  disregarded 
the  below-cost  sales  and,  where 
available,  used  the  remaining  above-cost 
sales  as  the  basis  for  determining  NV,  in 
accordance  with  section  773(b)(1)  of  the 
Act.  For  those  U.S.  sales  of  FCOJ  for 
which  there  were  no  comparable  foreign 
market  sales  in  the  ordinary  course  of 
trade,  we  compared  export  price  (EP) 
and  constructed  export  price  (CEP)  to 
CV,  in  accordance  with  section  773(a)(4) 
of  the  Act. 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  using  the 
COP  data  referenced  above.  In 
accordance  with  section  773(e)(2)(A)  of 


the  Act,  we  based  profit  for  Branco 
Peres  on  the  amounts  incurred  and 
realized  by  this  company  in  connection 
with  the  production  and  sale  of  the 
foreign  like  product  in  the  ordinary 
course  of  trade,  for  consumption  in  the 
foreign  coimtry.  Regarding  Citrovita, 
because:  (1)  This  company  made  no 
sales  at  prices  above  the  COP;  and  (2) 
there  was  no  publicly  available  profit 
rate  on  the  record  of  this  proceeding,  we 
used  a  profit  rate  which  was  derived 
fi'om  the  public  financial  statements  of 
the  sole  respondent  who  participated  in 
the  most  recent  prior  administrative 
review.  For  further  discussion,  see  the 
memorandum  to  the  file  from  Sergio 
Gonzalez  entitled  "Calculations 
Performed  for  Citrovita  for  the 
Preliminary  Results,"  dated  February  1, 
1999  (the  Citrovita  Calculation 
Memorandum). 

In  accordance  with  the  results  of  the 
cost  test,  we  disregarded  all  foreign 
market  sales  made  at  prices  below  the 
COP. 

We  made  currency  conversions  into 
U.S.  dollars,  in  accordance  with  section 
773A  of  the  Act,  based  on  the  exchange 
rates  in  effect  on  the  dates  of  the  U.S. 
sales  as  certified  by  the  Federal  Reserve 
Bank.  Company-specific  calculations  are 
discussed  below. 

1.  Branco  Peres 

We  calculated  EP  using  the  data 
submitted  by  Branco  Peres  in  its 
September  18, 1998,  supplemental 
questionnaire  response.  We  based  EP  on 
the  gross  unit  price  to  the  first 
unaffiliated  purchaser  in  the  United 
States.  We  made  deductions  from  gross 
unit  price,  where  appropriate,  for 
foreign  inland  freight,  foreign  inland 
insurance,  warehousing  costs,  and  port 
charges,  in  accordance  with  section 
772(c)(2)(A)  of  the  Act. 

We  also  calculated  NV  using  the  data 
submitted  on  September  18, 1998.  Based 
on  the  results  of  the  cost  test  described 
above,  we  foimd  that  Branco  Peres  made 
certain  third  coimtry  sales  during  the 
POR  at  prices  above  the  COP. 
Consequently,  where  a 
contemporaneous  comparison  existed, 
we  based  NV  on  these  above-cost  sales. 
Where  no  contemporaneous  comparison 
existed,  we  based  NV  on  CV. 

Where  NV  was  based  on  third  coimtry 
sales,  we  based  NV  on  the  gross  unit 
price  to  unaffiliated  customers.  We 
made  deductions,  where  appropriate, 
for  foreign  inland  freight,  foreign  inland 
insurance,  warehousing  costs,  and  port 
charges,  in  accordance  with  section 
773(a)(6)(B)  of  the  Act.  Pursuant  to 
section  773(a)(6)(C)(iii)  of  the  Act,  we 
made  circumstance-of-sale  adjustments, 


where  appropriate,  for  differences  in 
commissions  and  credit  expenses. 

Where  NV  was  based  on  CV,  we  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  commissions  and  credit 
expenses,  in  accordance  with  section 
773(a)(6)(C)(iii)  and  (a)(8)  of  the  Act. 

2.  Qtrovita 

We  calculated  CEP  using  the  data 
submitted  by  Citrovita  on  August  17, 
1998.  We  calculated  CEP  based  on  the 
gross  unit  price  to  the  first  unaffiliated 
customer  in  the  United  States.  We  made 
deductions  from  gross  unit  price,  where 
appropriate,  for  foreign  inland  freight, 
ocean  freight,  marine  insurance,  U.S. 
brokerage  and  handling  expenses,  U.S. 
customs  duties,  U.S.  inland  freight,  and 
U.S.  warehousing  expenses,  in 
accordance  with  section  772(c)(2)(A)  of 
the  Act.  We  made  additional 
deductions,  where  appropriate,  for 
commissions,  credit,  U.S.  indirect 
selling  expenses,  and  U.S.  inventory 
carrying  costs,  in  accordance  with 
section  772(d)(1)  of  the  Act. 

Because  Citrovita  did  not  respond  to 
the  supplemental  sales  questionnaire, 
we  adjusted  its  U.S.  sales  data  to 
account  for  certain  discrepancies  in  its 
response.  Specifically,  where  the  data 
shown  on  Citrovita's  calculation 
worksheets  differed  from  the  data 
contained  in  the  U.S.  sales  listing,  we 
used  the  highest  figure  reported  as  facts 
available.  See  the  Citrovita  Calculation 
Memorandum. 

Pursuant  to  section  772(d)(3)  of  the 
Act,  we  further  reduced  gross  unit  price 
by  an  amount  for  profit,  to  arrive  at  CEP. 
Because  there  was  no  publicly  available 
profit  rate  on  the  record  of  this 
proceeding,  we  used  a  profit  rate  which 
was  derived  from  the  public  financial 
statements  of  the  sole  respondent  who 
participated  in  the  most  recent  prior 
administrative  review.  See  the  Citrovita 
Calculation  Memorandum. 

Based  on  the  results  of  the  cost  test 
described  above,  we  found  that  Citrovita 
made  no  home  market  sales  during  the 
POR  at  prices  above  the  COP. 
Consequently,  we  based  NV  on  CV. 

For  CEP-to-CV  comparisons,  we  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  commissions  and  credit 
expenses  (offset  by  interest  revenue 
received  by  Citrovita),  in  accordance 
with  section  773(a)(6)(C)(iii)  and  (a)(8) 
of  the  Act.  We  computed  the  CV  profit 
rate  using  the  same  financial  statements 
referenced  above.  Furthermore,  we 
recalculated  home  market  credit 
expenses  on  the  basis  of  home  market 
price  net  of  Brazilian  taxes,  in 
accordance  with  our  practice.  See,  e.g., 
Ferrosilicon  from  Brazil;  Final  Results 
of  /'intidumping  Duty  Administrative 
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Review,  61  I^R  59407  (Nov.  22, 1996). 
For  further  discussion,  see  the  Qtrovita 
Calculation  Memorandum. 

Preliminary  {Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
May  1.  1997  through  April  30, 1998: 


Manufactttrer/exporter 


Branco  Peres  t^itrus,  S.A  

Cambuhy  Citnis  Comercial  e 

Exportadora  Ltda 

Citrovita  Agro  Industrial  S.A  ., 
Frutax  Industria  e  Comercio 


Uda 


Margin 
percent 


65.20 

65.20 
65.20 

65.20 


Interested  parties  may  request  a 
hearing  within  30  days  of  the 
pubhcation  of  this  notice.  Any  hearing, 
if  requested,  fwill  be  held  37  days  after 
the  date  of  piibhcation,  or  the  first 
workday  thereafter.  Interested  parties 
may  submit  case  briefs  within  30  days 
of  pubhcation.  Rebuttal  briefs,  limited 
to  issues  raisled  in  the  case  briefs,  may 
be  filed  not  later  than  35  days  after  the 
date  of  publication.  The  Department 
will  publish  a  notice  of  the  final  results 
of  this  administrative  review,  which 
will  include  the  results  of  its  analysis  of 
issues  raised  in  any  such  case  briefs, 
within  120  djays  from  the  date  of 
publication  of  this  notice. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidiunping  duties  on  all  appropriate 
entries.  The  duty  assessment  rates  for 
importers  of  subject  merchandise  will 
be  those  rate^  listed  above.  These  rates 
will  be  assessed  uniformly  on  all  entries 
of  FCOJ  made  during  the  FOR.  The 
Department  Vvill  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Further,  th  e  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  FCOJ  from  Brazil  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  for 
by  section  7Sl(a)(l)  of  the  Act:  (1)  The 
cash  deposit]  rates  for  Branco  Peres, 
Cambuhy,  Citrovita,  and  Frutax  will  be 
the  rates  established  in  the  final  results 
of  this  review;  (2)  for  any  previously 
reviewed  or  investigated  company  not 
listed  above]  the  cash  deposit  rate  will 
continue  to  |)e  the  company-specific  rate 
published  fdr  the  most  recent  period;  (3) 
if  the  exporti  jr  is  not  a  finn  covered  in 
this  review,  i  prior  review,  or  the  less- 
than-fair-valiie  (LTFV)  investigation,  but 
the  manufac  turer  is,  the  cash  deposit 
rate  will  be  the  rate  estabUshed  for  the 
most  recent  leriod  for  the  manufacturer 


of  the  merchandise;  and  4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  1.96 
percent,  the  all  others  rate  established  in 
the  LTFV  investigation. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  preUminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  351.213. 

Dated:  February  1. 1999. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  99-2823  Filed  2-4-99;  8:45  am) 
aiLUNQ  cooe  3510-os-^ 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-57a-803] 

Heavy  Forged  Hand  Tools,  Finished  or 
Unfinished,  With  or  Without  Handles, 
From  the  People's  Republic  of  China; 
Preliminary  Results  and  Partial 
Recission  of  Antidumping  Duty 
Administrative  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results 
and  partial  recission  of  antidumping 
duty  administrative  reviews. 

SUMMARY:  We  preliminarily  determine 
that  sales  of  heavy  forged  hand  tools, 
finished  or  unfinished,  with  or  without 
handles,  from  the  People's  RepubUg  of 
China  were  made  below  normal  value 
during  the  period  February  1, 1997 
through  January  31, 1998.  Interested 
parties  are  invited  to  comment  on  these 
preliminary  results.  Parties  who  submit 
arguments  are  requested  to  submit  with 
each  argument  (1)  a  statement  of  the 
issue  and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  February  5.  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Stolz  or  James  Terpstra,  AD/CVD 


Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington  DC  20230;  telephone  (202) 
482-4474  or  482-3965,  respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendiinents 
made  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  by  the  Uruguay 
Round  Agreements  Act  (URAA).  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department  of 
Commerce's  regulations  are  to  19  CFR 
Part  351  (1998). 

Background 

Chi  February  19, 1991,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (56 
FR  6622)  the  antidumping  duty  orders 
on  heavy  forged  hand  tools,  finished  or 
unfinished,  with  or  without  handles 
(certain  heavy  forged  hand  tools  or 
HFHTs),  from  the  People's  Republic  of 
China  (PRC).  On  February  5, 1998,  the 
Department  published  in  the  Federal 
Register  (63  FR  5929)  a  notice  of 
opportunity  to  request  administrative 
reviews  of  these  antidumping  duty 
orders.  On  February  24,  1998,  three 
exporters  of  the  subject  merchandise 
requested  that  the  Department  conduct 
administrative  reviews  of  their  exports 
of  the  subject  merchandise.  Specifically, 
Fujian  Machinery  &  Equipment  Import 
&  Export  Corporation  (FMEC)  requested 
that  the  Department  conduct  an 
administrative  review  of  its  exports  of 
axes/adzes;  hammers/sledges;  and 
picks/mattocks.  Shandong  Huarong 
General  Group  Corporation  (Shandong 
Huarong)  and  Liaoning  Machinery 
Import  &  Export  Corporation  (LMC) 
requested  that  the  Department  conduct 
administrative  reviews  of  their  exports 
of  bars/ wedges.  On  February  27, 1998, 
another  exporter,  Shandong  Machinery 
Import  &  Export  Corporation  (SMC), 
requested  that  the  Department  conduct 
an  administrative  review  of  its  exports 
of  axes/adzes;  bars/wedges;  hammers/ 
sledges;  and  picks/mattocks.  Also  on 
February  27, 1998,  the  petitioner,  O. 
Ames  Co.,  requested  achninistrative 
reviews  of  FMEC's,  Shandong 
Huarong's,  LMC's,  SMC's,  and  Tianjin 
Machinery  Import  &  Export 
Corporation's  (TMC's)  exports  of  axes/ 
adzes;  bars/wedges;  hammers/sledges; 
and  picks/mattocks. 

We  published  the  notice  of  initiation 
of  these  reviews  on  March  23, 1998  (63 
FR  13837).  In  its  June  23, 1998,  Sections 
C  and  D  questionnaire  response. 
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Shandong  Huarong  stated  that,  of  the 
subject  merchandise,  it  exported  only 
bars/wedges  during  the  POR  and 
requested  that  the  Department  terminate 
its  review  with  respect  to  other  HFHTs. 
Pending  confirmation  of  this  claim  from 
the  Customs  Service,  we  are  thus 
preliminarily  rescinding  our  review  of 
other  HFHTs  with  respect  to  Shandong 
Huarong.  In  its  June  23, 1998,  Sections 
C  and  D  questioimaire  response,  LMC 
stated  that,  of  the  subject  merchandise, 
it  exported  only  bars/wedges  during  the 
POR  and  requested  that  the  Department 
terminate  its  review  with  respect  to 
other  HFHTs.  Pending  confiiroation  of 
this  claim  from  the  Customs  Service,  we 
are  thus  preliminarily  rescinding  our 
review  of  other  HFHTs  with  respect  to 
LMC.  In  its  September  3,  1998,  response 
to  the  Department's  supplemental 
questionnaire,  TMC  stated  that,  of  the 
subject  merchandise,  it  exported  only 
hammers  and  picks  during  the  POR. 
Pending  confirmation  of  this  claim  from 
the  Customs  Service,  we  are  thus 
preliminarily  rescinding  our  review  of 
other  HFHTs  with  respect  to  TMC.  In  its 
June  24, 1998,  Sections  C  and  D 
questionnaire  response,  FMEC  stated 
that,  of  the  subject  merchandise,  it 
exported  only  axes/adzes;  hammers/ 
sledges;  and  picks/mattocks,  and 
requested  that  the  Department  terminate 
its  review  with  respect  to  bars/wedges. 
Pending  confirmation  of  this  claim  from 
the  Customs  Service,  we  are  thus 
preliminarily  rescinding  our  review  of 
bars/wedges  with  respect  to  FMEC.  In 
its  Jime  25, 1998,  Sections  C  and  D 
questionnaire  response.  SMC  stated 
that,  of  the  subject  merchandise,  it 
exported  only  axes/adzes;  hammers/ 
sledges;  and  picks/mattocks,  and 
requested  that  the  Department  terminate 
its  review  with  respect  to  bars/ wedges. 
Pending  confirmation  of  this  claim  from 
the  Customs  Service,  we  are  thus 
preliminarily  rescinding  our  review  of 
bars/wedges  with  respect  to  SMC. 

On  September  28, 1998,  the 
Department  extended  the  time  limits  for 
completion  of  the  preliminary  results  in 
these  proceedings  until  January  29,  1999 
(See  63  FR  51563).  The  Department  is 
conducting  these  administrative  reviews 
in  accordance  with  Section  751  of  the 
Act. 

Scope  of  Reviews 

Imports  covered  by  these  reviews  are 
shipments  of  HFHTs  from  the  PRC 
comprising  the  following  classes  or 
kinds  of  merchandise:  (1)  Hammers  and 
sledges  with  heads  over  1.5  kg  (3.33 
pounds)  (hammers/sledges);  (2)  bars 
over  18  inches  in  length,  track  tools  and 
wedges  (bars/wedges);  (3)  picks/ 
mattocks;  and  (4)  axes/adzes. 


HFHTs  include  heads  for  drilling, 
hammers,  sledges,  axes,  mauls,  picks, 
and  mattocks,  which  may  or  may  not  be 
painted,  which  may  or  may  not  be 
finished,  or  which  may  or  may  not  be 
imported  with  handles;  assorted  bar 
products  and  track  tools  including 
wrecking  bars,  digging  bars  and 
tampers;  and  steel  wood  splitting 
wedges.  HFHTs  are  manufactured 
through  a  hot  forge  operation  in  which 
steel  is  sheared  to  required  length, 
heated  to  forging  temperature,  and 
formed  to  final  shape  on  forging 
equipment  using  dies  specific  to  the 
desired  product  shape  and  size. 
E)epending  on  the  product,  finishing 
operations  may  include  shot-blasting, 
grinding,  polishing  and  painting,  and 
the  insertion  of  handles  for  handled 
products.  HFHTs  are  currently 
classifiable  imder  the  following 
Harmonized  Tariff  Schedule  (HTS) 
subheadings:  8205.20.60,  8205.59.30, 
8201.30.00,  and  8201.40.60.  Specifically 
excluded  are  hammers  and  sledges  with 
heads  1.5  kg  (3.33  pounds)  in  weight 
and  under,  hoes  and  rakes,  and  bars  18 
inches  in  length  and  under.  Although 
the  HTS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  these 
orders  is  dispositive. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  conducted  a  verification  of 
information  provided  by  SMC  and  its 
supplying  factories,  and  by  FMEC  and 
its  supplying  factories  by  using  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manufacturer's 
facilities,  the  examination  of  relevant 
sales  and  financial  records,  and  the 
selection  of  original  documentation 
containing  relevant  information.  The 
findings  at  verification  are  detailed  in 
the  verification  reports  dated  January  6, 
1999,  the  public  versions  of  which  are 
on  file  in  the  Central  Records  Unit, 
Room  B099  of  the  Main  Commerce 
building  (CRU-Public  File). 

Verification  Failures  of  SMC  and  FMEC 

On  October  5  and  6, 1998,  the 
Department  conducted  a  verification  of 
SMC's  questionnaire  response  at  its 
sales  offices,  and  on  October  12  and  13 
at  its  suppliers'  factories  in  the  PRC.  At 
SMC,  we  encountered  serious  problems 
such  that  we  could  not  confirm  that  U.S. 
sales  were  properly  reported.  Because 
no  accounting  records  were  available  as 
to  one  of  SMC's  departments  that 
handles  subject  merchandise,  we  were 
unable  to  determine  the  sales  voliune 
from  that  Department.  Additionally, 
with  respect  to  another  department  for 
which  accoimting  records  were 


available,  these  records  could  not  be 
reconciled  with  the  company's  overall 
financial  statements.  Finally,  SMC  was 
unable  to  provide  substantiating 
docimientation  in  response  to  several 
other  requests  by  the  Department.  For 
further  explanation  of  verification 
failiu«s,  see  Determination  of  Adverse 
Facts  Available  Based  on  Verification 
Failure  in  the  Administrative  Review  of 
Heavy  Forged  Hand  Tools  from  the 
People's  Republic  of  China  (Adverse 
Facts  Available  Memorandum),  dated 
January  29,  1999.  Taken  together,  these 
failures  resulted  in  our  inability  to 
determine  whether  U.S.  sales  were 
properly  reported. 

We  also  encountered  serious 
difficulties  when  attempting  to  verify 
SMC's  supplier  factories'  information. 
Specifically,  one  factory  was  unable  to 
provide  any  documentary  link  between 
the  factor  utilization  figures  reported 
and  the  overall  company  accounting 
records.  Moreover,  the  incomplete 
records  that  were  available  revealed 
that:  (1)  The  reported  figures  were  often 
inaccurate  (in  varying  degrees);  and  (2) 
other  factors  of  production  existed  that 
were  not  reported  in  the  original 
questionnaire  response.  Based  upon 
these  significant  failures,  we  find  that 
the  reported  factors  of  production 
("FOP")  information  is  unreliable. 
Taken  together,  the  problems  are  in  fact 
so  significant  as  to  constitute  a  total 
failure  of  verification. 

On  October  8  and  9,  1999,  the 
Department  conducted  a  verification  of 
FMEC's  questionnaire  response  at  its 
sales  offices.  Additionally,  on  October 
14  and  15  the  Department  conducted 
verification  of  FMEC's  supplier  factories 
in  the  PRC.  At  FMEC,  we  encountered 
serious  problems  such  that  we  could  not 
confirm  that  U.S.  sales  were  properly 
reported.  FMEC  failed  to  provide 
accounting  records  for  a  large  portion  of 
the  POR,  which  made  it  impossible  to 
determine  whether  U.S.  sales  for  that 
period,  and  possibly  earlier  or  later 
periods,  were  properly  reported.  FMEC 
also  failed  to  produce  the  financial 
records  of  two  of  its  branches,  which 
precluded  us  from  verifying  the  volume 
of  U.S.  sales,  if  any,  by  those  branches. 
Additionally,  FMEC  was  unable  to 
provide  substantiating  documentation 
in  response  to  several  other  requests  by 
the  Department.  For  a  further 
explanation  of  specific  verification 
failures,  see  the  Adverse  Facts  Available 
Memorandum,  January  29, 1999.  Taken 
together,  these  problems  resulted  in  our 
inability  to  estabUsh  that  U.S.  sales  were 
properly  reported. 

We  also  encountered  serious 
problems  when  verifying  information  at 
One  of  FMEC's  supplier's  factory.  For 
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certain  products,  the  factory  was  unable 
to  reconcile  the  factor  utilization  figures 
reported  with  company  accounting 
records.  Moreover,  with  respect  to  the 
data  that  wejwere  able  to  examine,  the 
reported  figiires  contained  many  errors. 
We  also  fouled  that  certain  factor  inputs 
had  not  beei^  reported  in  the  original 
response.  Tl^ese  problems  indicate  that 
the  reported  j  FOP  information  is 
unreliable,  aiid  are  so  significant  as  to 
constitute  a  total  failure  of  verification. 

Separate  Rates  Determination 

To  establish  whether  a  company 
operating  in  a  state-controlled  economy 
is  sufficientljy  independent  to  be 
entitled  to  a  Iseparate  rate,  the 
Department  pnalyzes  each  exporting 
entity  underj  the  test  established  in  the 
Final  Detemiination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China.  56  FR  20588 
(May  6.  1991)  (Sparklers),  as  amplified 
by  the  Final  Determination  of  Sales  at 
Less  Than  Fkir  Value:  Silicon  Carbide 
from  the  People's  Republic  of  China,  59 
FR  22585  (May  2, 1994)  (Silicon 
Carbide).  Under  this  policy,  exporters  in 
non-market  economies  (NMEs)  are 
entitled  to  separate,  company-specific 
margins  whan  they  can  demonstrate  an 
absence  of  govenmient  control,  both  in 
law  and  in  fact,  with  respect  to  export 
activities.  E\jidence  supporting,  though 
not  requiring,  a  finding  of  de  jure 
absence  of  government  control  over 
export  activities  includes:  (1)  An 
absence  of  restrictive  stipulations 
associated  with  the  individual 
exporter's  business  and  export  licenses; 
(2)  any  legislative  enactments 
decentralizing  control  of  companies; 
and.  (3)  any  other  formal  measures  by 
the  government  decentralizing  control 
of  companiek.  De  facto  absence  of 
goverrmient  jcontrol  over  exports  is 
based  on  foiir  factors:  (1)  Whether  each 
exporter  set^  its  own  export  prices 
independently  of  the  government  and 
without  the  approval  of  a  government 
authority;  (20  whether  each  exporter 
retains  the  jiroceeds  from  its  sales  and 
makes  independent  decisions  regarding 
the  disposition  of  profits  or  financing  of 
losses;  (3)  whether  each  exporter  has  the 
authority  to  negotiate  and  sign  contracts 
and  other  agreements;  and,  (4)  whether 
each  exporter  has  autonomy  from  the 
government  regarding  the  selection  of 
management.  See  Silicon  Carbide,  59  FR 
at  22587  and  Sparklers,  56  FR  at  20589. 

In  the  findl  results  of  the  1996-1997 
reviews  of  ^FHTs,  the  Department 
granted  separate  rates  to  FMEC, 
Shandong  Huarong,  LMC,  SMC  and 
TMC.  See  Hteavy  Forged  Hand  Tools 
From  the  Peiople's  Republic  of  China; 
Final  Results  of  Antidumping  Duty 


Administrative  Reviews  (63  FR  16758, 
April  6. 1998).  While  all  five  companies 
have  received  separate  rates  in  several 
previous  segments  of  these  proceedings, 
it  is  the  Department's  policy  that 
separate  rates  questionnaire  responses 
must  be  evaluated  each  time  a 
respondent  makes  a  separate  rate  claim, 
regardless  of  any  separate  rate  the 
respondent  received  in  the  past.  See 
Manganese  Metal  from  the  People's 
Republic  of  China,  Final  Results  and 
Partial  Recission  of  Antidumping  Duty 
Administrative  Review,  63  FR  12441 
(March  13, 1998).  In  the  instant  reviews, 
these  companies  submitted  complete 
responses  to  the  separate  rates  section  of 
the  Department's  questionnaire.  The 
evidence  submitted  in  these  reviews  by 
Shandong  Huarong,  LMC,  and  TMC, 
which  is  consistent  with  the 
Department's  findings  in  previous 
reviews,  is  sufficient  on  its  own  merits 
in  demonstrating  independence  from 
the  government  entity.  We  therefore 
preliminarily  determine  that  these 
companies  continue  to  be  entitled  to 
separate  rates. 

With  respect  to  SMC  and  FMEC,  we 
preliminarily  determine  that,  due  to  the 
nature  of  the  verification  failures  of  both 
companies  and  the  inadequacy  of  their 
cooperation,  the  integrity  of  these 
companies'  reported  data  on  the  whole 
is  compromised.  See  Verification 
Failures  of  SMC  and  FMEC  above. 
Therefore,  we  determine  that  SMC  and 
FMEC  did  not  adequately  establish 
entitlement  to  rates  separate  from  the 
government  entity. 

Adverse  Facts  Available 

On  April  23. 1998,  the  Department 
sent  a  questionnaire  to  the  Ministry  of 
Foreign  Trade  and  Economic 
Cooperation  ("MOFTEC")  in  order  to 
collect  information  relevant  to  the 
calculation  of  the  PRC-wide  rate. 
MOFTEC  did  not  respond.  SMC  and 
FMEC  likewise  did  not  provide  a 
consolidated  response  representing  all 
non-independent  exporters  of  HFHTs. 
In  addition,  as  discussed  above  in  the 
section  entitled  "Verification  Failures," 
the  accuracy  of  SMC's  and  FMEC's 
individual  responses  could  not  be 
substantiated  at  verification.  The 
verification  failures  resulted  from  these 
companies'  repeated  failure  to  supply  a 
wide  variety  of  requested  information. 
Therefore,  the  Department  finds  that, 
pursuant  to  sections  776(a)(2)(D)  and 
776(b),  the  use  of  an  adverse  inference 
is  appropriate  in  determining  a 
dumping  margin,  as  the  PRC  entity  has 
not  acted  "to  the  best  of  its  ability  to 
comply  with  [our)  request  for 
information."  As  explained  in  the 
section  entitled  "Separate  Rates."  the 


PRC  entity  includes  both  SMC  and 
FMEC. 

Furthermore,  section  776(b)  of  the  Act 
authorizes  the  Department  to  use 
adverse  facts  available  (FA)  whenever  it 
finds  that  an  interested  party  has  failed 
to  cooperate  by  not  acting  to  the  best  of 
its  ability  to  comply  with  the 
Department's  requests  for  information. 
Because  MOFTEC  did  not  respond  and 
because  SMC  and  FMEC  failed  to 
substantiate  large  portions  of  thefr 
questionnaire  responses,  we  determine 
that  the  PRC-wide  entity  did  not 
cooperate  to  the  best  of  its  ability  with 
our  requests  for  information.  See  the 
Adverse  Facts  Available  Memorandum, 
January  29, 1999.  Therefore,  pursuant  to 
section  776(b)  of  the  Act,  we  are  relying 
on  adverse  FA  to  determine  the  margin 
for  the  PRC-wide  entity,  which  includes 
SMC  and  FMEC.  As  outlined  in  section 
776(b)  of  the  Act.  adverse  facts  available 
may  include  reliance  on  information 
derived  from:  (1)  The  petition.  (2)  a  final 
determination  in  the  investigation,  (3) 
any  previous  review  under  section  751 
of  the  Act  or  determination  imder 
section  753  of  the  Act,  or  (4)  any  other 
information  placed  on  the  record. 

For  each  of  these  proceedings,  we 
have  used  as  adverse  FA  for  the  PRC- 
wide  rate  the  highest  rate  from  this  or 
previous  segments  of  the  proceeding.  In 
this  case,  we  have  used  the  PRC-wide 
rates  from  the  most  recent  review, 
which  are  also  the  highest  rates  from 
any  segment  of  the  respective 
proceedings.  Specifically,  the  PRC-wide 
rates  are:  21.93  percent  for  axes/adzes; 
66.32  percent  for  bars/wedges;  44.41 
percent  for  hammers/sledges;  and  108.2 
percent  for  picks/mattocks.  The  margins 
selected  are  calculated  rates  that  have 
been  used  consistently  in  recent 
segments  of  these  proceedings.  See 
Adverse  Facts  Available  Memorandimi, 
January  29, 1999.  We  have  determined 
that  these  margins  are  appropriate  to  use 
as  FA. 

Section  776(c)  of  the  Act  provides  that 
the  Department  shall,  to  the  extent 
practicable,  corroborate  secondary 
information  from  independent  sources 
reasonably  at  its  disposal.  The 
Statement  of  Administrative  Action, 
H.R.  Doc.  316,  Vol.  1, 103d  Cong..  2d 
Sess.  870  (1994)  (SAA)  provides  that 
"corroborate"  means  simply  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value.  See  Statement  of 
Administrative  Action,  at  870. 

To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
However,  unlike  other  types  of 
information,  such  as  surrogate  values. 
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there  are  no  independent  sources  for 
calculated  dumping  margins.  The  only 
source  for  calculated  margins  is  an 
administrative  determination.  Thus,  in 
an  administrative  review,  if  the 
Department  chooses  as  adverse  FA  a 
calculated  dumping  margin  from  a  prior 
segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reUability  of 
the  margin  for  that  time  period.  With 
respect  to  the  relevance  aspect  of 
corroboration,  however,  the  Department 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  not  relevant.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse  FA, 
the  Department  will  disregard  the 
margin  and  determine  an  appropriate 
margin.  See,  e.g..  Fresh  Cut  Flowers 
from  Mexico;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  60  FR  49567,  49568  (September 
26, 1995]  (the  [)epartment  disregarded 
the  highest  margin  as  best  information 
available  because  that  margin  was  based 
on  an  extraordinarily  high  business 
expense  resulting  from  imcharacteristic 
investment  activities,  which  resulted  in 
the  high  margin).  Because  the  selected 
margin  has  been  consistently  applied  in 
previous  segments  of  these  proceedings, 
and  because  there  is  no  evidence  to 
suggest  that  the  margin  is  not  relevant, 
the  Department  finds  no  need  to 
disregard  such  information  as 
appropriate  FA. 

Export  Price 

In  accordance  with  section  772(a)  of 
the  Act,  the  Department  calculated  an 
export  price  (EP)  on  sales  to  the  United 
States,  because  use  of  constructed 
export  price  was  not  warranted.  We 
made  deductions  from  the  selling  price 
to  unaffiliated  parties,  where 
appropriate,  for  ocean  freight,  marine 
insurance,  foreign  brokerage  and 
handling,  and  foreign  inland  freight. 
Each  of  these  services,  with  one 
exception,  was  either  provided  by  a 
NME  vendor  or  paid  for  using  a  NME 
currency.  Thus,  we  based  the  deduction 
for  these  movement  charges  on 
surrogate  values.  See  the  discussion 
regarding  companies  located  in  NME 
coimtries  and  the  Department's 
surrogate  country  selection  in.  the 
Normal  Value  section  of  this  notice.  The 
one  exception  concerns  Shandong 
Huarong,  which  reported  ocean  freight 
that  was  provided  by  a  market  economy 
vendor  and  paid  for  using  a  market 
economy  currency.  The  affected 
transactions  accounted  for  a  small 
portion  of  its  U.S.  sales.  Therefore,  we 
used  the  market  economy  ocean  freight 
rate  only  for  those  sales. 


For  Shandong  Huarong's  other  sales 
and  for  the  other  respondents,  we 
valued  ocean  freight  using  the  official 
tariff  rates  published  for  hand  tools  by 
the  Federal  Maritime  Commission. 
Where  possible  we  used  the  rates  for  20 
and  40  foot  container  shipments 
between  the  ports  reported  in  the 
respondents'  Bills  of  Lading.  If  port- 
specific  rates  were  not  available,  we 
used  the  regional  rates  calculated  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Brake  Drums  and 
Brake  Rotors  From  the  People's 
Republic  of  China  (Brake  Drums  and 
Brake  Rotors),  62  FR  9160  (February  28, 
1997).  We  converted  per  container  rates 
by  dividing  the  container  rate  by  18 
metric  tons.  This  conversion  was  used 
in  the  previous  two  HFHTs  reviews.  We 
valued  marine  insurance  using  the 
average  rate  in  effect  during  the  period 
of  review.  This  rate  was  reported  in  the 
public  version  of  the  questionnaire 
response  placed  on  the  record  in 
Stainless  Steel  Wire  Rod  From  India,  63 
FR  48184  (September  9,1998). 

For  foreign  brokerage  and  handling, 
we  used  the  average  of  the  rates 
rep>orted  in  the  questionnaire  response 
in  the  antidumping  duty  investigation  of 
Stainless  Steel  Wire  Rod  From  India,  63 
FR  48184  (September  9, 1998).  These 
rates  were  in  effect  between  February 
1997  and  January  1998. 

The  sources  used  to  value  foreign 
inland  freight  are  identified  below  in 
the  Normal  Value  section  of  this  notice. 
To  account  for  price  changes  between 
the  time  period  that  the  freight, 
brokerage,  and  insurance  rates  were  in 
effect  and  the  period  of  review  (POR), 
we  inflated  the  rates  using  the 
wholesale  price  indices  (WPI)  for  India 
as  published  in  the  International 
Monetary  Fund's  (IMF)  publication. 
International  Financial  Statistics.  For 
further  discussion  of  the  surrogate 
values  used  in  these  reviews  see  the  File 
Memorandum  From  the  Team, 
Surrogate  Values  Used  for  the 
Preliminary  Results  of  the  Seventh 
Administrative  Reviews  of  Certain 
Heavy  Forged  Hand  Tools  From  the 
People's  Republic  of  China  ("Surrogate 
Value  Memorandum").  (January  29, 
1999),  which  is  on  file  in  the  CRU — 
Public  File. 

Normal  Value 

For  companies  located  in  NME 
countries,  section  773(c)(1)  of  the  Act 
provides  that  the  Department  shall 
determine  normal  value  (NV)  using  a 
factors  of  production  methodology  if  (1) 
the  subject  merchandise  is  exported 
from  an  NME  country,  and  (2)  available 
information  does  not  permit  the 
calculation  of  NV  using  home-market 


prices,  third-country  prices,  or 
constructed  value,  in  accordance  with 
section  773(a)  of  the  Act.  Section 
351.408  of  the  Department's  regulations 
sets  forth  the  Department's  methodology 
for  calculating  the  NV  of  merchandise 
from  NTvlE  countries. 

hi  every  case  conducted  by  the 
Department  involving  the  PRC,  the  PRC 
has  been  treated  as  an  NME  country. 
Since  none  of  the  parties  to  these 
proceedings  contested  such  treatment  in 
these  reviews,  we  calculated  NV  in 
accordance  with  section  773(c)  of  the 
Act  and  §  351.408  of  the  Department's 
regulations. 

In  accordance  with  section  773(c)(3) 
of  the  Act,  the  FOP  utilized  in 
producing  HFHTs  include,  but  are  not 
limited  to— (A)  hours  of  labor  required, 
(B)  quantities  of  raw  materials 
employed,  (C)  amounts  of  energy  and 
other  utilities  consumed,  and  (D) 
representative  capital  cost,  including 
depreciation.  In  accordance  with  section 
773(c)(4)  of  the  Act.  the  Department 
valued  the  FOP,  to  the  extent  possible, 
using  the  cost  of  the  FOP  in  a  market 
economy  that  is — (A)  at  a  level  of 
economic  development  comparable  to 
the  PRC.  and  (B)  a  significant  producer 
of  comparable  merchandise.  We 
determined  that  India  is  comparable  to 
the  PRC  in  terms  of  per  capita  gross 
national  product,  the  growth  rate  in  per 
capita  income,  and  the  national 
distribution  of  labor.  Furthermore,  India 
is  a  significant  producer  of  comparable 
merchandise.  For  a  further  discussion  of 
the  Department's  selection  of  India  as 
the  surrogate  country,  see  the 
Memoreuidum  From  Jeff  May,  Director, 
Office  of  Pohcy,  to  Holly  Kuga.  Senior 
Office  Director.  AD/CVD  Enforcement 
Group  II.  dated  June  23, 1998,  "Certain 
Heavy  Forged  Hand  Tools  ("Hand 
Tools")  from  the  People's  Republic  of 
China:  Nonmarket  Economy  Status  and 
Surrogate  Country  Selection"  which  is 
on  file  in  the  CRU— Public  File. 

In  accordance  with  section  773(c)(1) 
of  the  Act,  for  purposes  of  calculating 
NV.  we  valued  PRC  FOP  based  on  data 
for  the  POR.  Surrogate  values  that  were 
in  effect  during  periods  other  than  the 
POR  were  inflated  or  deflated,  as 
appropriate,  to  account  for  price 
changes  between  the  effective  period 
and  the  POR.  We  calculated  the 
infiation  or  deflation  adjustments  for  all 
factor  values,  except  labor,  using  the 
wholesale  price  indices  for  India  that 
were  reported  in  the  IMF's  pubUcation. 
International  Financial  Statistics.  We 
valued  PRC  FOP  as  follows: 

(1)  We  valued  direct  materials  used  to 
produce  HFHTs  (i.e..  steel,  steel  scrap, 
wood,  paint,  paint  thinner  (dilution), 
and  anti-rust  oil)  and  the  steel  scrap 
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generated  from  the  production  of 
HFHT's  using  ihe  rupee  per  metric  ton. 
per  kilogram,  or  per  cubic  meter  value 
of  India  imports  between  February  1997 
through  Septeiiber  1997.  We  used 
imports  into  Ii^dia  between  April  1995 
and  March  19^6  to  value  steel  bars  used 
to  produce  HFHTs  because  the  HTS 
subheading  that  we  selected  for  the  steel 
surrogate  valui,  HTS  7214.50,  does  not 
appear  in  the  Ipdian  import  statistics  for 
February  199 7 land  September  1997. 

In  the  prior  reviews  of  HFHTs.  the 
Department  used  the  HTS  category 
7214.50  as  a  surrogate  value  for  steel. 
This  category  was  for  "Forged  Bars  and 
Rods  Containing  0.25%  or  Greater  But 
Less  Than  0.6*fc  Carbon."  The  use  of 
this  category  was  based  on  the  fact  that 
it  was  the  closest  HTS  category  known 
to  the  Department  in  terms  of  carbon 
content  and  other  input  material. 
However,  this  |iTS  category  is  for  steel 
purchased  in  finished  rod  and  bars.  In 
our  search  for  ihe  best  possible 
surrogate  valu«  in  this  review  we 
uncovered  an  HTS  category  for 
unfinished  stef  1,  7207.20.09.  We  found 
that  this  steel  bas  the  same  carbon 
content  as  7214.50,  but  is  unfinished. 
For  further  discussion  regarding  the 
HTS  category  v^sed  to  value  steel,  see 
Decision  Mem<)randuni  to  Holly  A. 
Kuga,  Senior  Director,  Enforcement 
Group  II,  dated  January  29,  1999, 
"Issues  Conceiving  Surrogate  Values  for 
Steel:  1997/19$8  Antidumping  Duty 
Administrativa  Review  of  Certain  Heavy 
Forged  Hand  Tools  From  the  People's 
Republic  of  Chona,"  which  is  on  file  in 
the  CRU.  We  used  import  statistics  in 
our  valuations  that  were  published  in 


the  Monthly  Statistics  of  the  Foreign 
Trade  of  India,  Volume  II — Imports 
(Indian  Import  Statistics). 

(2)  We  valued  labor  based  on  a 
regression-based  wage  rate,  in 
accordance  with  19  CFR  351.408(c)(3). 

(3)  We  derived  ratios  for  factory 
overhead,  selling,  general  and 
administrative  (SG&A)  expenses,  and 
profit  using  information  reported  for 
1995-1996  in  the  Reserve  Bank  of  India 
Bulletin.  From  this  information,  we 
were  able  to  calculate  factory  overhead 
as  a  percentage  of  direct  material,  labor, 
and  energy  expenses;  SG&A  as  a 
percentage  of  the  total  cost  of 
manufacturing;  and  profit  as  a 
percentage  of  the  simi  of  the  total  cost 
of  manufacturing  and  SG&A. 

(4)  We  valued  packing  materials, 
including  cartons,  pallets,  anti-rust 
paper,  anti-damp  paper,  plastic  straps, 
plastic  bags,  iron  buttons  and  knots,  and 
iron  wire,  using  the  rupee  per  metric 
ton,  per  kilogram,  or  per  cubic  meter 
value  of  imports  into  India  between 
February  1997  and  September  1997.  The 
import  values  were  sourced  from  the 
Monthly  Statistics  of  the  Foreign  Trade 
of  India,  Volume  II — Imports  (Indian 
Import  Statistics).  We  used  the  Indian 
Import  data  for  February  1995  to  value 
pallets  because  the  HTS  subheading  that 
we  selected  for  pallets,  HTS  4415.20, 
was  not  available  in  kilograms. 

(5)  We  valued  coal  using  the  price  of 
steam  coal  in  India  in  1996  as  reported 
in  the  International  Atomic  Energy 
Agency's  publication.  Energy  Prices  and 
Taxes,  Second  Quarter  1998  (EPT). 

(6)  We  valued  electricity  using  the 
1995  Indian  electricity  prices  for 
industrial  use  as  reported  in  the  EPT. 


(7)  We  used  the  following  sources  to 
value  truck  and  rail  fi-eight  services 
incurred  to  transport  direct  materials, 
packing  materials,  and  coal  from  the 
suppliers  of  the  inputs  to  the  factories 
producing  HFHTs: 

Tmck  Freight — If  a  respondent  used 
its  own  trucks  to  transport  material  or 
subject  merchandise,  we  valued  freight 
services  using  the  average  cost  of 
operating  a  truck,  which  we  calculated 
from  information  published  in  the 
Times  of  India  on  April  24, 1994.  If  a 
respondent  did  not  use  its  own  trucks 
or  the  respondent  did  not  state  that  it 
used  its  own  trucks,  we  valued  freight 
services  using  the  rates  reported  in  an 
August  1993  cable  from  the  U.S. 
Embassy  in  India  to  the  Department.  See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Helical  Spring 
Lock  Washers  from  the  People's 
Republic  of  China,  58  FR  48833 
(September  20. 1993). 

Rail  Freight — We  valued  rail  height 
services  using  the  April  1,  1995  rates 
published  by  the  Indian  Railway 
Conference  Association.  These  rates 
were  recently  used  in  Brake  Drums  and 
Brake  Rotors.  For  further  discussion  of 
the  surrogate  values  used  in  these 
reviews,  see  the  Surrogate  Value 
Memorandum,  January  29, 1999,  which 
is  on  file  in  the  CRU— Public  File. 

Preliminary  Results  of  the  Reviews 

As  a  result  of  our  reviews,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
February  1. 1997  through  January  31, 
1998: 


Manufacturer/exporter 


Time  period 


Margin  (percent) 


Sharxlong  Huarong  General  Group  Corporation,  Bars/Wedges  . 
Liaoning  Machinery  Import  &  Export  Corporation,  Bars/Wedges 
Tianjin  Machinery  Import  &  Export  Corporation: 

Hammers/Sledges 

Picks/Mattoqks  

PRC-wide  rates: 

Axes/Adzes ; « .. 

Bars/Wedges 

Hammers/Sledges 

Picks/Matte 


2/1/97-1/31/98 
2/1/97-1/31/98 

2/1/97-1/31/98 
2/1/97-1/31/98 

2/1/97-1/31/98 
2/1/97-1/31/98 
2/1/97-1/31/98 
2/1/97-1/31/98 


3.48 
0.00 

2.78 
0.00 

21.93 
66.32 
44.41 
108.2 


Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  Ithis  notice,  in  accordance 
with  19  CFR  351.224.  Any  interested 
party  may  request  a  hearing  within  30 
days  of  publication  of  this  notice  in 
accordance  with  19  CFR  351.310(c). 
Any  hearing,  it  requested,  will  be  held 
37  days  after  t  le  pubhcation  of  this 
notice,  or  the  f  rst  workday  thereafter. 
Interested  part  es  may  submit  written 


comments  (case  briefs)  within  30  days 
of  the  date  of  publication  of  this  notice 
in  accordance  with  19  CFR 
351.309(c)(2).  Rebuttal  comments 
(rebuttal  briefs),  which  must  be  limited 
to  issues  raised  in  the  case  briefs,  may 
be  filed  not  later  than  35  days  after  the 
date  of  publication.  The  Department 
will  publish  a  notice  of  the  final  results 
of  these  administrative  reviews,  which 
will  include  the  results  of  its  analysis  of 


issues  raised  by  the  parties,  within  120 
days  of  publication  of  these  preliminary 
results. 

The  final  results  of  these  reviews  shall 
be  the  basis  for  the  assessment  of 
antidiunping  duties  on  entries  of 
merchandise  covered  by  this  review  and 
for  future  deposits  of  estimated  duties. 

Duty  Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
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antidumping  duties  on  all  appropriate 
entries.  Pursuant  to  19  CFR  351.212(b) 
(1),  we  have  calculated  an  importer- 
specific  ad  valorem  duty  assessment 
rate  based  on  the  ratio  of  the  total 
amount  of  the  dumping  margins 
calculated  for  the  examined  sales  to  the 
total  entered  value  of  those  same  sales. 
In  order  to  estimate  the  entered  value, 
we  subtracted  international  movement 
expenses  from  the  gross  sales  value. 
This  rate  will  be  assessed  uniformly  on 
all  entries  of  that  specific  importer  made 
during  the  POR.  In  accordance  with  19 
CFR  351.106  (c)(2),  we  will  instruct  the 
Customs  Service  to  liquidate  without 
regard  to  antidumping  duties  any 
entries  for  which  the  assessment  rate  is 
de  minimis,  i.e.,  less  than  0.5  percent. 
The  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of  the 
final  results  of  these  administrative 
reviews  for  all  shipments  of  HFHTs 
from  the  PRC  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date  of  Uiis  notice, 
as  provided  for  by  section  751(a)(1)  of 
the  Act:  (1)  The  cash  deposit  rates  for 
the  reviewed  companies  named  above 
which  have  separate  rates  (Shandong 
Huarong,  LMC,  and  TMC)  will  be  the 
rates  for  those  firms  established  in  the 
final  results  of  these  administrative 
reviews  for  the  classes  or  kinds  listed 
above;  (2)  for  any  previously  reviewed 
PRC  and  non-PRC  exporter  with  a 
separate  rate,  the  cash  deposit  rate  will 
be  the  company-specific  rate  established 
for  the  most  recent  period;  (3)  for  all 
other  PRC  exporters,  the  cash  deposit 
rates  will  be  the  PRC-wide  rates 
established  in  the  final  results  of  these 
reviews;  and  (4)  the  cash  deposit  rates 
for  non-PRC  exporters  of  subject 
merchandise  from  the  PRC  will  be  the 
rates  applicable  to  the  PRC  supplier  of 
that  exporter.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
reviews. 

Notification  of  Interested  Parties 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  §  351.402  of  the 
E)epartment's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 


duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

These  administrative  reviews  and 
notice  are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act  (19 
U.S.C.  1675(a)(1)  and  1677f(i)(l)). 

Dated:  January  29, 1999. 
Richard  W.  Morelond, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-2815  Filed  2-4-99;  8:45  am] 
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DEPARTMEtfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 
p.D.  012299C] 

Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement 
Regarding  Proposed  Issuance  of  an 
Incidental  Take  Permit  to  Crown 
Pacific  for  Forest  Management  and 
Timt>er  Harvest  in  Whatcom  and  Skagit 
Counties,  Washington 

AGENCIES:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration, 
Commerce;  Fish  and  Wildlife  Service 
(FWS),  Interior. 
action:  Notice  of  intent. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act,  this  notice 
advises  the  public  that  NMFS  and  FWS 
(the  Services)  intend  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
related  to  the  proposed  approval  of  a 
Habitat  Conservation  Plan  (Plan)  and  an 
issuance  of  an  incidental  take  permit 
(Permit)  to  take  endangered  and 
threatened  species  in  accordance  with 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  Permit  applicant  is 
Crown  Pacific,  Ltd.,  and  the  application 
is  related  to  forest  management  and 
timber  harvest  on  a  portion  of  the 
Hamilton  Tree  Farm  located  in 
Whatcom  and  Skagit  Counties, 
Washington. 

Crown  Pacific  intends  to  request  a 
Permit  for  the  northern  spotted  owl 
[Strix  occidentalis),  marbled  murrelet 
[Brachyramphus  marmoratus),  gray 
wolf  (Canis  lupus),  peregrine  falcon 
(Falco  peregrinus),  bald  eagle 
[Haliaeetus  leucocephalus),  and  the 
grizzly  bear  [Ursus  arctos).  It  may  also 
request  a  permit  for  22  currently 
unlisted  species  of  concern  (including 
anadromous  and  resident  fish),  should 


these  species  be  Usted  under  the  Act  in 
the  future. 

The  Services  are  furnishing  this 
notice  in  order  to  advise  other  agencies 
and  the  public  of  our  intentions  and  to 
announce  that  a  draft  EIS  is  expected  to 
be  available  for  public  review  and 
comment  during  the  first  quarter  of 
1999. 

ADDRESSES:  Address  comments  and 
requests  for  information  to:  Brian 
Bogaczyk,  Fish  and  Wildlife  Service, 
510  Desmond  Drive,  SE,  Suite  102, 
Lacey,  Washington  98503,  telephone 
(360)  753-5824;  or  Matt  Longenbaugh, 
National  Marine  Fisheries  Service,  510 
Desmond  Drive,  SE,  Suite  103,  Lacey. 
Washington  98503,  telephone  (360) 
753-7761. 

SUPPLEMENTARY  INFORMATION:  Crown 
Pacific,  Ltd.,  owns  and  manages  the 
Hamilton  Tree  Farm,  located  in 
Whatcom  and  Skagit  Counties, 
Washington.  The  proposed  Plan  area  is 
composed  of  several  parcels  of  the 
Hamilton  Tree  Farm,  totaling  84,664 
acres,  and  is  located  north  and  south  of 
State  Highway  20,  roughly  between 
Sedro-WooUey  and  Marblemount, 
Washington.  Management  activities  on 
the  tree  farm  include  forest  management 
and  timber  harvest.  A  portion  of  the 
proposed  Plan  area,  Arlecho  Creek,  is  in 
the  process  of  being  transferred  to  the 
Nature  Conservancy  and  the  Lummi 
Indian  Nation,  with  the  understanding 
that  the  property  will  be  managed 
indefinitely  as  a  natural  and  cultural 
area.  The  transfer  is  expected  to  be 
completed  in  late  1999. 

Some  timber  management  activities 
have  the  potential  to  impact  species 
subject  to  protection  under  the  Act. 
Section  10  of  the  Act  contains 
provisions  for  the  issuance  of  Permits  to 
non-Federal  land  owners  for  the  take  of 
endangered  and  threatened  species, 
provided  the  take  is  incidental  to 
otherwise  lawful  activities  and  will  not 
appreciably  reduce  the  Ukelihood  of  the 
survival  and  recovery  of  the  species  in 
the  wild.  In  order  to  receive  a  Permit, 
the  applicant  must  prepare  and  submit 
to  the  Services  for  approval  a  Plan 
containing  a  strategy  for  minimizing, 
monitoring,  and  mitigating  all  take 
associated  with  the  proposed  activities 
to  the  maximum  extent  practicable.  The 
applicant  must  also  ensure  that 
adequate  funding  for  the  Plan  wrill  be 
provided.  If  approved,  the  Permit  and 
Plan  would  be  in  effect  for  100  years. 

Activities  proposed  for  Permit 
coverage  include  the  following:  Tree  site 
preparation;  tree  planting;  harvesting 
and  yarding  of  timber;  construction, 
maintenance  and  use  of  logging  roads 
a/id  landings;  quarrying  of  stone  and 
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gravel  for  usfe  in  those  roads  and 
landings;  and  cellular  phone  and  radio 
repeater  towter  sites. 

Previous  announcements  relating  to 
this  project  aidicated  that  an 
environmental  review  (EIS  or 
Environmental  Assessment)  would  be 
conducted,  "the  Services  have  now 
concluded  tkat  an  EIS  should  be 
prepared.  The  EIS  will  analyze  the 
proposal  and  the  reasonable 
alternatives, las  well  as  the  associated 
impacts  of  eich.  Development  of  initial 
alternatives  involved  internal  and 
public  scopipg.  Public  input  into  the 
environmental  review  of  this  proposal 
was  obtained  during  a  public  scoping 
period  conducted  from  August  20  to 
September  2il.  1998.  and  was 
announced  ih  a  previous  Federal 
Register  notice  (63  FR  44634,  August 
20,  1998).  That  public  scoping  period 
will  be  used|to  fulfill  scoping 
requirement$  under  40  CFR  1501.7, 
consistent  with  46  FR  18026  (March  23, 
1981),  as  amfended  by  51  FR  15618 
(April  25,  1985). 

Four  alternatives  have  been  proposed 
thus  far  andjwill  be  considered  for 
detailed  analysis  in  the  EIS.  Under 
Alternative  k  (no-action  alternative)  no 
Permit  wouul  be  issued  and  take  would 
be  avoided  fpr  any  and  all  threatened 
and  endang^d  species  on  the  property. 
Alternative  B  (preferred  alternative) 
involves  issuing  a  Permit  for  six 
threatened  and  endangered  species  on 
the  property;  with  provisions  for 
approximatejly  22  unlisted  species 
(covered  spacies).  The  Plan  would  have 
minimization  and  mitigation  measures 
for  each  of  U|e  covered  species  on  the 
property.  Al  emative  C  involves  issuing 
a  Permit  for  lorthem  spotted  owl  and 
marbled  mu  relet  only,  with  provisions 
for  approximately  9  unlisted  species 
(covered  species).  The  Plan  would  have 
minimizatio  i  and  mitigation  measures 
for  each  covi  jred  species.  Alternative  D 
involves  a  Cmdidate  Conservation 
Agreement  \n\h  minimization  and 
mitigation  n  easures  for  anadromous 
salmonids  aid  bull  trout  and  take 


avoidance  for  all  threatened  and 
endangered  species. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.),  and 
implementing  regulations  (40  CFR  parts 
1500  through  1508),  other  appropriate 
Federal  laws  and  regulations,  and 
pohcies  and  procedures  of  the  Services 
for  compliance  with  those  regulations.  It 
is  estimated  that  the  draft  EIS  will  be 
available  for  public  review  and 
comment  during  the  first  quarter  of 
1999. 

Date:  January  19, 1999. 
Thomas  J.  Dwyer, 

Acting  Regional  Director,  Region  1 ,  Fish  and 
Wildlife  Service,  Portland,  Oregon. 

Date:  February  1, 1999. 
Kevin  Collins, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

(FR  Doc.  99-2795  Filed  2-4-99;  8:45  am] 
BILUNG  COOE  3610-22-f,  4310-65-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Public  Information  Collection 
Requirement 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  intent  to  renew 

information  collection  3038-0007:  Rules 

Related  to  Risk  Disclosure  Concerning 

Exchange  Traded  Commodity  Futures 

and  Options. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  is  planning  to 
renew  information  collection  3038- 
0007,  Rules  Related  to  Risk  Disclosure 
Concerning  Exchange  Traded 
Commodity  Futures  and  Options,  which 
is  due  to  expire  June  30, 1999.  The  rules 
require  futures  commission  merchants 
and  introducing  brokers  to  provide  their 


customers  with  standard  risk  disclosure 
statements  concerning  the  risk  of 
trading  commodity  interests.  The 
purpose  of  these  rules  is  to  ensure  that 
customers  are  advised  of  the  risks  of 
trading  commodity  interests  and  to 
avoid  fraud  and  misrepresentation.  This 
information  collection  contains  the 
recordkeeping  and  reporting 
requirements  needed  to  ensure 
regulatory  compliance  with  Commission 
rules  relating  to  this  issue. 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1995,  the  Commission 
solicits  comments  to: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  the  validity  of  the 
methodology  and  assumptions  used; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biuden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
response. 

DATES:  Comments  must  be  received  on 
or  before  April  6, 1999. 
ADDRESSES:  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  the  CFTC  Clearance 
Officer,  1155  21st  Street  NW, 
Washington,  DC  20581,  (202)  418-5160. 

Title:  Rules  Related  to  Risk  Disclosure 
Concerning  Exchange  Traded 
Commodity  Futures  and  Options. 

Control  Number:  3038-0007. 

Action:  Extension. 

Respondents:  Futiues  commission 
merchants  and  introducing  brokers. 

Estimated  Annual  Burden:  40,897. 


Respondents 


Regulation  (17  CFR) 


Estimated 
number  of  re- 
spondents 


Annual 
responses 


Est.  avg. 
hours  per 
response 


Futures  comrfiission  merchants  and  introducing 
brokers. 


33.7,  190.10(c),  and  30.6 


\ 


190,422 


224,659 


50.57 
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Issued  in  Washington,  D.C.  on  February  1, 
1999. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  99-2753  Filed  2-4-99;  8:45  am) 

BILUNQ  CODE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Proposed  Amendments  to  the  Chicago 
Board  of  Trade  Soyt)ean  Oil  Futures 
Contract;  Extension  of  Comment 
Period 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  extension  of  public 

comment  period  for  the  proposed 

amendments. 

SUMMARY:  The  Chicago  Board  of  Trade 
(CBT  or  Exchange)  has  proposed 
amendments  to  the  Chicago  Board  of 
Trade  soybean  oil  futures  contract.  On 
January  11, 1999,  the  Commission 
published  a  request  for  public  comment 
on  the  proposed  amendments  for  a  30- 
day  comment  period  ending  on 
February  10, 1999.  The  Acting  Director 
of  the  Division  of  Economic  Analysis 
(Division),  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that 
extension  of  the  comment  period  for  an 
additional  fifteen  (15)  days  is  in  the 
pubUc  interest,  will  assist  the 
Commission  in  considering  the  view^s  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  February  25, 1999. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 


Futures  Trading  Commission,  Three 
Lafayette  Centre,  21st  Street,  NW 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretary@cftc.gov.  Reference  should  be 
made  to  the  proposed  amendments  to 
the  CBT  soybean  oil  futures  contract. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  John  Bird  of  the  Division 
of  Economic  Analysis,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  21st  Street  NW, 
Washington,  DC  20581,  telephone  (202) 
418-5274.  Facsimile  number:  (202)  418- 
5527.  Electronic  mail:  jbird@cftc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Acting  Director,  acting  on  behalf  of  the 
Commission,  has  determined  to  extend 
the  public  comment  period  for  the 
subject  notice.  The  Division  believes 
that  an  extension  of  the  comment  period 
until  February  25, 1999  would  permit 
interested  parties  to  fully  evaluate  the 
proposal  and  to  submit  comments 
thereon  to  the  Commission. 

Issued  in  Washington,  DC,  on  January  29, 
1999. 

John  R.  Nfieike, 
Acting  Director. 
(FR  Doc.  99-2754  Filed  2-4-99;  8:45  am] 

BIUINQ  CODE  6351-01-M 


DEPARTMENT  OF  DEFENSE 

Departn>ent  of  the  Air  Force 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Pope  Air  Force  Base  Runway 
Extension 

The  United  States  Air  Force  is  issuing 
this  notice  to  advise  the  public  of  its 


intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  assessing  the 
potential  environmental  impacts  of 
extending  the  runway  at  Pope  Air  Force 
Base,  North  Carolina.  The  present 
runway  is  too  short  to  accommodate 
fully  loaded,  hilly  fueled  C-5,  C-17,  and 
C-141  aircraft.  An  extended  runway 
will  accommodate  fully  loaded  and 
fueled  planes  and  increase  the 
efficiency  of  Pope's  operations.  The  Air 
Mobility  Command  (AMC)  proposes 
lengthening  the  runway  in  order  to 
support  Pope's  strategic  airlift  mission 
better.  Four  alternatives  are  being 
considered — extending  the  northeast 
end,  extending  the  southwest  end, 
extending  both  ends,  and  leaving  the 
runway  as  is  ("no  action").  All 
alternatives  but  the  "no  action" 
alternative  involve  extending  the 
runway  and  adjacent  taxiways, 
constructing  a  satellite  fire  station  and 
various  air  navigation  structures, 
rerouting  of  various  utilities,  and 
obtaining  additional  property  for  an  end 
of  runway  cleai  zone  and  to  mitigate 
potentially  impacted  wetlands. 

The  Air  Force  will  hold  a  public 
scoping  meeting,  in  compliance  with 
the  National  Environmental  Policy  Act, 
to  request  public  involvement  to 
identify  environmental  concerns  that 
need  to  be  addressed  in  the  EIS.  The 
schedule  for  the  scoping  meeting 
follows: 


Date 


25  February  1999 


Location 


Spring  Lake  Town  Hall  Assembly  Room,  300  Ruth  St.,  Spring  Lake.  NC 
28390. 


Time 


7:00-10:00  p.m. 


This  meeting  is  the  first  step  in 
soliciting  public  and  government  agency 
comments  on  the  proposed  action. 
Comments  provided  at  this  meeting  and 
throughout  the  scoping  process  should 
focus  on  the  nature  and  scope  of  the 
environmental  issues  and  other 
concerns  that  need  to  be  assessed  in  the 
EIS.  During  the  meeting  the  Air  Force 
will  describe  the  proposed  action  and 
alternatives,  define  the  process  involved 
in  preparing  an  EIS,  and  outline  the 
opportunities  for  public  involvement  in 
the  process  AMC  will  evaluate  any 
reasonable  alternatives  identified  during 
the  scoping  process  and  address  them  in 


the  Draft  EIS.  The  Draft  EIS  will  be 
made  available  to  the  public  and 
comments  on  it  will  be  addressed 
during  a  public  hearing.  The 
information  presented  in  the  Draft  EIS 
along  with  public  comments  will  be 
included  in  the  Final  EIS.  The  Final  EIS 
together  with  economic  and  technical 
data  will  be  considered  in  making  a 
final  decision  regarding  the  proposed 
runway  extension.  The  final  decision 
will  then  be  documented  in  a  Record  of 
Decision  that  will  be  made  public  by  the 
Air  Force.  To  assure  the  Air  Force  will 
have  sufficient  time  to  fully  consider 
public  inputs  on  the  proposed  action 


and  alternatives,  written  comments 
should  be  mailed  no  later  than  March 
11, 1999. 

Please  direct  written  comments  or 
requests  for  further  information 
concerning  the  Pope  AFB  Runway 
Extension  EIS  to:  Mr.  Jonathan  D. 
Farthing,  HQ  AFCEE/ECA,  3207  North 
Road,  Brooks  AFB,  TX  78235-5363. 
(210) 536-4203. 
Carolyn  A.  Lunsford, 
Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  99-2857  Filed  2-4-99;  8:45  am) 
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DEPARTMErfr  OF  DEFENSE 

Department  9f  the  Army,  Corps  of 
Engineers 

Intent  To  Prepare  an  Environmental 
Impact  Statement  To  Consider 
Policies,  QuKlance,  and  Processes  To 
Minimize  the  Environmental  Impacts  of 
Mountaintop  Mining  and  Valley  Fills  in 
the  Appalachian  Coalfields 

AGENCIES:  An^y  Corps  of  Engineers. 

DoD. 

ACTION:  Notic^  of  intent  to  prepare  an 

environment^  impact  statement. 

PURPOSE:  Thel U.S.  Army  Corps  of 
Engineers  (Co^s).  U.S.  Environmental 
Protection  Agency  (EPA).  Office  of 
Surface  Mining  (OSM).  and  U.S.  Fish 
and  Wildlife  tervice  (FWS).  in 
accordance  with  section  102(2)(c)  of  the 
National  Envij-onmental  Policy  Act. 
with  the  Stat^  of  West  Virginia,  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  on  a  proposal  to 
consider  developing  agency  policies, 
guidance,  and  coordinated  agency 
decision-mak|ng  processes  to  minimize, 
to  the  maxim^  extent  practicable,  the 
adverse  envirpnmental  effects  to  waters 
of  the  United  States  and  to  fish  and 
wildlife  resources  from  mountaintop 
mining  operations,  and  to 
environmental  resources  that  could  be 
affected  by  thp  size  and  location  of  fill 
material  in  valley  fill  sites. 
DATES:  The  a^ncies  invite  comments 
and  suggesti^s  on  the  scope  of  the 
analysis,  including  the  regulatory  issues 
and  significant  environmental  effects  to 
be  addressed  In  the  EIS.  Written 
comments  fropi  the  public  regarding  the 
environmentajl  and  regulatory  issues 
and  alternatives  to  be  addressed  in  the 
EIS  should  bei  received  in  writing  by 
March  31. 19^9.  The  agencies  will  hold 
public  meetirigs  on  February  23,  1999, 
in  Summersville,  West  Virginia; 
February  24,  i999,  in  Charleston,  West 
Virginia;  and  t'ebruary  25,  1999.  in 
Logan.  West  Virginia,  to  receive  public 
input,  either  Verbal  or  written,  on 
relevant  envinorunental  and  regulatory 
issues  that  sh  )uld  be  addressed  in  the 
EIS.  The  locations  and  starting  times  of 
the  public  meetings  are  as  follows:  in 
Summersvilla,  the  meeting  will  be  held 
at  the  Nicholas  County  Veteran's 
Memorial  Pai^  beginning  at  6:30  p.m.; 
in  Charleston,  the  meeting  will  be  held 
at  the  rotimdaat  Riggleraan  Hall. 
University  of  Charleston  in  the 
afternoon  froifi  2  to  4  p.m.  and  in  the 
evening  beginning  at  6:30  p.m.;  and  in 
Logan,  the  meeting  will  be  held  at  the 
Chief  Logan  S  tate  Park  beginning  at  6:30 
p.m.  Other  pi  blic  meetings  may  also  be 


held  and  will  be  announced  at  a  later 
date. 

ADDRESSES:  Send  written  comments  and 
suggestions  concerning  this  proposal  to 
William  Hoffinan.  Environmental 
Protection  Agency,  3ES30, 1650  Arch 
Street,  Philadelphia,  Pennsylvania, 
19103-2029;  e-mail  address, 
hoSman.william®  epamail.epa.gov; 
telephone:  215-814-2995.  Requests  to 
be  placed  on  the  mailing  list  should  also 
be  sent  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  EIS  are  to  be  directed  to  William 
Hoffman.  Environmental  Protection 
Agency.  215-814-2995.  Coordinators 
for  each  of  the  Federal  and  State 
agencies  are  as  follows: 
William  Hoffman,  U.S.  Environmental 

Protection  Agency,  215-814-2995 
David  G.  Hartos,  Office  of  Surface 

Mining, 412-937-2909 
Andy  Gallagher,  WV  Division  of 

Environmental  Protection.  304-759- 

0515 
Michael  D.  Gheen.  U.S.  Army  Corps  of 

EuBineers,  304-529-5487 
David  Densmore,  U.S.  Fish  and  Wildlife 

Service,  814-234-4090 
SUPPLEMENTARY  INFORMATION:  The 
agencies  undertaking  preparation  of  this 
voluntary  EIS  implement  Federal  and 
State  laws  with  which  mountaintop 
mining  operations  and  associated 
discharges  to  waters  of  the  United  States 
must  comply.  OSM  is  responsible  for 
national  administration  of  the  Surface 
Mining  Control  and  Reclamation  Act 
(SMCRA);  it  has  delegated  the  authority 
for  the  SMCRA  programs  for  surface 
mining  operations  in  West  Virginia  to 
the  State  of  West  Virginia.  Other 
Appalachian  coalfield  states  (except 
Tennessee)  also  implement  delegated 
SMCRA  authority.  Discharge  of  fill 
material  into  United  States  waters  is 
regulated  under  section  404  of  the  Clean 
Water  Act.  with  permit  responsibility 
administered  by  the  Corps  and 
applicable  404  regvdations  issued  by  the 
Corps  and  EPA.  (5ther  discharges  to 
United  States  waters  are  subject  to 
section  402  of  the  Clean  Water  Act. 
which  is  administered  nationally  by 
EPA  with  authority  for  the  program 
delegated  to  West  Virginia  and  other 
Appalachian  coalfield  States. 
Mountaintop  mining  operations  must 
also  comply  with  the  Endangered 
Species  Act,  which  is  administered  by 
FWS.  In  addition,  the  Fish  and  Wildlife 
Coordination  Act  (FWCA)  pertains  to 
federally- permitted,  constructed,  or 
licensed  water  development  projects 
and  land  development  projects  that 
affect  any  water  body.  Whenever  OSM. 
Corps,  or  EPA  authorize  an  action 


within  the  scope  of  the  FWCA.  they  are 
required  to  consult  with  the  FWS.  and 
similar  State  agencies,  to  obtain 
recommendations  on  ways  to  mitigate 
adverse  effects  on  fish  and  wildlife 
resources. 

The  number  of  mountaintop  mining 
operations  that  utilize  valley  fills,  as 
well  as  the  scale  of  individual 
operations,  have  increased  in  recent 
years  in  West  Virginia.  This  EIS  will 
evaluate  significant  environmental 
impacts  associated  with  these 
operations  on  water  quality,  streams, 
aquatic  and  terrestrial  habitat,  habitat  ' 
fi-agmentation,  the  hydrological  balance, 
and  other  individual  and  cumulative 
effects.  Federal  and  state  agencies  are 
increasingly  concerned  over  the  lack  of 
comprehensive  data  regarding  valley  fill 
operations,  and  have  initiated  a  nxmiber 
of  studies  to  address  these  data  gaps. 
Accurately  describing  and  quantifying 
the  extent  and  nature  of  direct, 
secondary,  and  cumulative  impacts 
related  to  valley  fills  and  associated 
mining  practices  is  difficult. 

This  EIS  will  complement  recent 
efforts  to  address  the  issues  of 
mountaintop  mining  and  valley  fills. 
The  OSM  recently  completed  and 
issued  a  draft  oversight  report  entitled 
"An  Evaluation  of  Approximate 
Original  Contour  and  Postmining  Land 
Use  in  West  Virginia".  During  1998,  the 
Governor  of  West  Virginia  established  a 
Governor's  Task  Force,  which  held 
public  inquiries  and  evaluated  the 
impacts  of  mountaintop  mining 
operations  on  the  economy,  the 
environment,  and  the  people  of  that 
State.  Its  report  was  issued  in  December 
1998. 

To  address  the  concerns  about 
mountaintop  mining  and  valley  fills,  the 
agencies  will  consider  potential 
revisions  to  relevant  regulations, 
policies,  and  guidance  that  would 
minimize  the  potential  for  adverse 
individual  and  cmnulative  impacts  of 
mining  operations.  The  EIS  will  provide 
information  that  will  help  the  agencies 
improve  the  permitting  process  to 
protect  water  quality  and  minimize 
impacts  to  other  environmental 
resources.  The  EIS  will  also  examine 
how  regulations  of  the  agencies  can  be 
better  coordinated.  The  EIS  may 
consider  information  on  the  following: 
The  cumulative  environmental  impacts 
of  moimtaintop  mining;  the  efficacy  of 
stream  restoration;  the  viability  of 
reclaimed  streams  compared  to  natural 
waters;  the  impact  that  filled  valleys 
have  on  aquatic  life,  wildlife  and  nearby 
residents;  biological  and  habitat 
analyses  that  should  be  done  before 
mining  begins;  practicable  alternatives 
for  in-stream  placement  of  excess 
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overburden;  measures  to  minimize 
stream  filling  to  the  maximum  extent 
practicable;  and  the  effectiveness  of 
mitigation  and  reclamation  measures. 
The  EIS  is  expected  to  take  two  years  to 
complete. 

Dated:  February  2, 1999. 
Charles  M.  Hess, 

Chief.  Operations  Division,  Directorate  of 

Civil  Works. 

[FR  Doc.  99-2825  Filed  2-4-99;  8:45  am] 

BILUNG  CODE  3710-«2-l> 


DEPARTMENT  OF  ENERGY 

Office  of  Science  Financial  Assistance 
Program  Notice  99-03 

Environmental  Meteorology  Progranv- 
Vertical  Transport  and  Mixing; 
Correction 

agency:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Notice  of  extension  of 

application  due  date;  correction. 

In  the  Federal  Register  notice  of 
February  1.  1999.  in  FR  Doc.  99-2309, 
on  page  4850,  in  the  second  column, 
correct  the  FOR  FURTHER  INFORMATION 
CONTACT  caption  to  read:  "Peter  Lunn, 
telephone  (301)  903-4819." 

Dated:  February  2, 1999. 
Clara  R.  Barley, 

Federal  Register  Liaison  Officer,  Department 

of  Energy. 

[FR  Doc.  99-2761  Filed  2-4-99;  8:45  am] 

BtLUNQ  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ES99-24-000] 

Minnesota  Power  Inc.,  Notice  of 
Application 

February  1, 1999. 

Take  notice  that  on  January  22, 1999, 
Minnesota  Power  Inc.  submitted  an 
application,  under  Section  204  of  the 
Federal  Power  Act,  for  authorization  to 
issue  additional  shares  of  common 
stock,  in  connection  with  a  two-for-one 
common  stock  split. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 


should  be  filed  on  or  before  February 
11, 1999.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
David  P.  Boergers, 

Secretary'- 

[FR  Doc.  99-2802  Filed  2-4-99;  8:45  am] 

BILUNO  COOE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-67-003] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Compliance 
Filing 

February  1,1999. 

Take  notice  that  on  January  27, 1999, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  Gas  Tariff,  Third  Revised 
Volume  No.  1,  First  Substitute  Original 
Sheet  No.  120B  and  Substitute  First 
revised  Sheet  No.  144  to  become 
effective  November  1, 1998. 

MRT  states  that  the  purpose  of  this 
filng  is  to  comply  with  the 
Commission's  letter  order,  issued 
January  12, 1999  in  Docket  No.  RP99- 
67-002.  Such  letter  order  accepted 
certain  tariff  sheets,  subject  to  MRT 
making  certain  corrections  to 
typographical  errors  in  its  Order  587-H 
compliance  filing  of  November  16, 1998. 

MRT  states  that  a  copy  of  this  filing 
is  being  mailed  to  each  of  MRT's 
customers,  active  parties  to  the 
proceeding  and  to  the  state  commissions 
of  Arkansas,  Illinois  and  Missouri. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-2808  Filed  2-4-99;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 60-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Application 

February  1,1999. 

Take  notice  that  on  January  19, 1999, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  10  Lafayette  Square, 
Buffalo,  New  York  14203,  filed  an 
application  pursuant  to  sections  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  National  Fuel  to  uprate  a 
compressor  unit  at  its  EUisburg 
Compressor  Station  to  provide 
additional  firm  transportation  service 
fi-om  EUisburg,  Pennsylvania  to  Leidy, 
Pennsylvania  (1999  EUisburg  to  Leidy 
Expansion  Project),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Specifically,  National  Fuel  proposes 
to  uprate  compressor  unit  lA,  which 
was  authorized  as  part  of  National 
Fuel's  1997  Niagara  Expansion  Project — 
Phase  U  in  Docket  No.  CP98-94-000, 
from  3,200  horsepower  (hp)  to  4,445  hp. 
an  increase  of  1,245  hp.  National  Fuel 
states  that  the  expansion  of  unit  lA  will 
be  accomplished  through  software 
modifications  to  the  engine  control 
panel,  which  will  be  performed  by  the 
engine  manufacture.  National  Fuel 
estimates  the  cost  of  the  uprating  to  be 
approximately  $101,600. 

National  Fuel  states  that  its  1999 
EUisburg  to  Leidy  Expansion  Project 
will  provide  an  additional  60,919  Dth 
per  day  of  firm  capacity  from  EUisburg, 
Pennsylvania  to  the  interconnection 
between  the  facilities  of  National  Fuel 
and  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  at  Leidy, 
Pennsylvania.  National  Fuel  explains 
that  it  conducted  an  open  season  from 
September  9, 1998,  to  October  16, 1998, 
for  the  additional  EUisburg  to  Leidy 
capacity.  National  Fuel  claims  that  of 
the  additional  capacity,  55,919  Dth  per 
day  is  subscribed  by  three  shippers.  El 
Paso  Energy  Marketing  Co.,  Florida 
Power  &  Light  Company,  and  Aquila 
Energy  Marketing  Corporation.  National 
Fuel  indicates  that  it  is  currently 
sol'citing  service  requests  for  the 
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remaining  5 ,000  per  day  of  firm 
transportati  jn  capacity. 

Naitonal  'uel  states  that  it  does  not 
seek  a  pre-d  etermination  of  rolled-in 
rate  treatment  in  this  application,  but 
intends  to  ssek  rolled-in  rate  treatment 
of  the  cost  a  ssociated  with  this  project 
in  its  next  g  jneral  rate  case. 

National  i  'uel  requests  that  the 
Commission  issue  all  necessary 
authorizations  for  its  1999  EUisburg  to 
Leidy  Expansion  by  June  1, 1999,  in 
order  for  National  Fuel  to  meet  the  firm 
transportati  m  requirements  of  the 
project  ship  per. 

Any  pers<  n  desiring  to  participate  in 
the  hearing  arocess  or  to  make  any 
protest  with  reference  to  said 
application  should  be  on  or  before 
February  22,  1999,  file  with  the  Federal 
Energy  Regilatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordan  :e  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (  .8  CFR  385.214  or  385.211) 
and  the  Reg  jlations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  tlie  Commission  will  be 
considered  )y  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Any  person  wishing 
to  become  aj party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  musk  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  py  the  secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  interveners.  An 
intervener  aan  file  for  rehearing  of  any 
Conunissioq  order  and  can  petition  for 
court  revie\j  of  any  such  order. 
However,  ai  i  intervener  must  submit 
copies  of  CO  [nments  or  any  other  filing 
it  makes  wilh  the  Commission  to  every 
other  intervener  in  the  proceeding,  as 
well  as  14  cCpies  with  the  Commission. 

A  person  does  net  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  :epies  of  comments  to  the 
secretary  of  the  Commission. 
Cemmenten  i  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  reoBive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  vriUi  the  Commission's 
environmenjtal  review  process. 
Commentert  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  partie  i.  However,  cemmenters 
will  net  reosive  copies  of  all  documents 
filed  by  othi  tr  parties  or  issued  by  the 


Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  cemmenters  or  those 
requesting  intervener  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natxu-al  Gas 
Act  and  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  en  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  en  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  National  Fuel  to  appear 
or  be  represented  at  the  hearing. 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  99-2799  Filed  2-4-99;  8:45  ami 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-180-001] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Compliance  Filing 

February  1, 1999. 

Take  notice  that  on  January  19, 1999, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fourth 
Revised  Volume  No.  1,  Sub.  First 
Revised  Sheet  No.  389  and  Ah.  Sub. 
First  Revised  Sheet  No.  389,  with  an 
effective  date  of  January  1, 1999. 

National  Fuel  states  that  this  filing  is 
being  made  in  compliance  with  the 
Commission's  letter  order  issued  on 
December  30, 1998,  in  the  above- 
reference  docket.  National  Fuel  further 
states  that  the  revised  tariff  language  on 
its  primary  tariff  sheet  provides  that 
cash-out  of  imbalance  volumes  will  be 
accomplished  by  using  the  index  price 
for  the  month  in  which  the  imbalance 
was  incurred.  National  Fuel's  filing  also 
includes  an  alternate  tariff  sheet  that 
provides  that  cash-out  of  imbalance 


volumes  will  be  accomplished  by  using 
the  index  price  applicable  to  the  month 
that  includes  the  time  period  for  which 
the  Shipper  last  made  a  nomination  for 
service. 

Any  person  desiring  to  pretest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  net  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-2809  Filed  2-4-99;  8:45  am] 

BILUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 73-000] 

Northern  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

February  1, 1999. 

Take  notice  that  on  January  25, 1999, 
Northern  Natural  Gas  Company 
(Northern),  111  South  103rd  Street, 
Omaha,  Nebraska  68124,  filed  in  Docket 
No.  CP99-173-O00  a  request  pursuant  to 
Sections  157.205,  157.212  and  157.216 
of  the  Commission's  Regulations  for 
authorization  to  convert  an  existing 
receipt  point  to  a  delivery  point,  to 
accommodate  intemiptible  gas 
deliveries  to  GPM  Gas  Corporation 
(GPM)  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP82- 
401-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  states  that  it  requests 
authority  to  abandon  certain  receipt 
point  facilities  and  operate  the  existing 
tap  as  a  new  deUvery  point  to 
accommodate  intemiptible  gas  service 
to  GPM  under  Northern's  currently 
effective  throughput  service 
agreement(s).  Northern  explains  that  the 
delivery  point  was  requested  by  GPM  in 
order  to  provide  compressor  fuel  to  its 
facilities  in  Hemphill  Ceimty,  Texas. 
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Northern  estimates  that  the  peak  day 
and  annual  volumes  that  would  be 
delivered  at  the  subject  delivery  point 
would  be  800  MMBtu  and  292,000 
MMBtu,  respectively.  Northern  states 
that  the  conversion  would  be 
accomplished  at  no  cost  to  Northern. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-2801  Filed  2-4-«9;  8:45  am] 
BiLUNO  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-171-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Request  Under  Blanket 
Authorization 

February  1, 1999. 

Take  notice  that  on  January  22, 1999, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  filed  in  Docket  No. 
CP99-1 71-000  a  request  pursuant  to 
Sections  157.205  and  157.216  of  the 
Commission's  Regulations  (18  CFR 
157.205  and  157.216)  under  the  Natural 
Gas  Act  (NGA)  for  authorization  to 
abandon  a  farm  tap  in  Douglas  Coimty, 
Oregon,  under  Northwest's  blanket 
certificate  authorized  in  Docket  No. 
CP82-433-000,  pursuant  to  Section  7  of 
the  NGA,  all  as  more  fully  set  forth  in 
the  request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  abandon  the 
Markillie  No.  2  Farm  Tap  located  on 
Northwest's  Grants  Pass  Lateral.  It  is 
stated  that  the  tap  was  installed  in  1964 
for  service  to  a  single  end-user,  the 
predecessor  of  the  Avista  Corporation.  It 
is  asserted  that  Northwest  has  no 
current  contractual  obUgations  to 


provide  service  through  the  tap,  which 
has  not  been  used  since  1976.  It  is 
further  asserted  that  the  end-user  has 
consented  to  the  abandonment. 
Northwest  estimates  the  cost  of 
abandoning  the  tap  at  $2,300. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretary. 

(FR  Doc.  99-2800  Filed  2-4-99;  8:45  am] 
BIUMQ  COOE  CriT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  RP98-41 5-002] 

Overthrust  Pipeline  Company;  Notice 
of  Compliance  Filing 

February  1, 1999. 

Take  notice  that  on  January  27, 1999, 
Overthrust  Pipeline  Company 
(Overthrust)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volimie  No.  1-A,  Second  Substitute 
Third  Revised  Sheet  No.  67B,  to  be 
effective  November  2,  1998. 

Overthrust  states  that  the  filing  is 
being  filed  in  compliance  with  the 
Commission's  letter  order  issued 
January  15, 1999,  (January  15  Order)  in 
Docket  No.  RP98-415-001. 

The  January  15  Order  directed 
Overthrust  to  revise  its  November 
13,1998,  filing  that  was  made  in 
compliance  with  the  Commission's 
October  30, 1998,  letter  order.  These 
filings  revised  Overthrust's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1-A  to 
incorporate  requirements  set  forth  in  18 
CFR  284.10(c)(l)(i)  by  the  Commission's 
Order  No.  587-H  issued  July  15,  1998. 

Overthrust  stated  that  a  copy  of  this 
filing  has  been  served  upon  its 
customers,  the  Public  Service 
Commission  of  Utah  and  the  Public 
Service  Commission  of  Wyoming. 


Any  person  desinng  to  protest  this 
fiUng  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergera, 
Secretary. 
(FR  Doc.  99-2807  Filed  2-4-99;  8:45  am) 

BILUNO  COOE  CriT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  Mrr99-&-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Change  In  FERC  Gas  Tariff 

February  1, 1999. 

Take  notice  that  on  January  21, 1999, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the 
following  tariff  sheets  to  become 
effective  February  20, 1999: 

Second  Revised  Sheet  No.  342 
First  Revised  Sheet  No.  343 
Seventh  Revised  Sheet  No.  344 

Transco  states  that  the  purpose  of  the 
filing  is  to  update  Transco's  tariff  to 
reflect  changes  that  hiave  occurred  with 
respect  to  the  listing  of  Transco's 
marketing  affiliates  and  shared  officers 
and  directors,  and  to  update  Transco's 
tariff  regarding  the  Umited  sharing  of 
facilities  with  certain  of  Transco's 
marketing  affiliates  and  regarding  the 
identity  of  the  responsible  individual 
under  Transco's  internal  procedures  to 
examine  third  party  complaints 
concerning  conduct  involving  Transco 
and  its  marketing  affiliates. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
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Commission'ii  Regulations.  Protests  will 
be  considereq  by  the  Commission's  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  iie  on  file  with  the 
Commission  ind  are  available  for  public 
inspection  inkhe  Public  Reference 
Room. 


David  P.  Boer 

Secretary. 
IFR  Doc.  99-2J 
MLUNQ  COM  671 


irs. 

13  Filed  2-4-99:  8:45  ami 
r-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EQ99-69-000.  et  al.] 

Elwood  Energy  LLC,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 


January  28, 1999. 

Take  notice 
have  been 


that  the  following  filings 
with  the  Commission: 


made 
1.  Elwood  Energy  LLC 

(Docket  No.  £099-69-000] 

Take  notice  that  on  January  26,  1999, 
Elwood  Energy  LLC  (Elwood)  filed  writh 
the  Federal  Energy  Regulatory 
Commission,  an  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Stajtus  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Elwood  is  Owned  by  Dominion 
Elwood,  Inc.,,a  IDelaware  corporation, 
and  Peoples  Blwood  LLC.  a  Delaware 
limited  liability  company.  Dominion 
Elwood,  Inc., lis  a  wholly-owned 
subsidiary  of  [Dominion  Energy,  Inc., 
which  in  turijis  a  wholly-owned 
subsidiary  of  Dominion  Resources,  Inc. 
Peoples  Elwood,  LLC  is  a  wholly-owned 
subsidiary  of  PERC  Power,  Inc.,  which 
in  turn  is  a  wholly-owned  subsidiary  of 
Peoples  Energy  Resources,  Corp. 

Elwood  will  own  and  operate  a 
generating  facility  with  a  nominal 
capacity  of  60O  MW  located  near 
Elwood  lUinciis,  consisting  of  four  150 
GE  turbine  generator  sets,  an 
approximately  0.3  mile  long  345  kV 
transmission  ^ine.  four  18/345  kV  step 
up  transformers,  foiu-  18kV/4160v 
auxihary  transformers,  and  associated 
circuit  breakers.  The  facility  will  be 
interconnected  with  the  transmission 
system  of  Cofunonwealth  Edison 
Company.      I 

Comment  date:  February  16, 1999,  in 
accordance  v^ith  Standard  Paragraph  E 


at  the  end  of 
Commission 


his  notice.  The 

nvill  limit  its  consideration 


of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  JPower  Inc.;  Northeast  Energy 
Services,  Inc.;  Tennessee  Power 
Company;  Equitable  Power  Services 
Co.;  Brooklyn  Navy  Yard  Cogeneration 
Partners,  L.P.;  Illinova  Energy  Partners, 
Inc.;  Power-Link  Systems,  Ltd. 

[Docket  Nos.  ER95-1421-011;  ER97-4347- 
005:  ER95-581-015:  ER94-1539-019:  ER97- 
886-004:  ER94-1475-015;  and  ER98-2181- 
001] 

Take  notice  that  on  January  21, 1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  internet 
under  Records  Information  Management 
System  (RIMS)  for  viewing  and 
downloading. 

3.  MEG  Marketing,  LLC;  TexPar  Energy, 
Inc.;  Wolverine  Power  Supply 
Cooperative,  Inc.;  Rainbow  Energy 
Marketing  Corporation;  Peak  Energy, 
Inc.;  Yankee  Energy  Marketing 
Company;  Howard/Avista  Energy,  LLC 

(Docket  Nos.  ER98-2284-002;  ER95-62-016: 
ER98-41 1-007;  ER94-1061-019:  ER95-379- 
014  and  ER95-379-015;  ER96-146-009;  and 
ER98-181-004] 

Take  notice  that  on  January  22,  1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  internet 
under  Records  Information  Management 
System  (RIMS)  for  viewing  and 
downloading. 

4.  Equitable  Energy,  LLC 

[Docket  No.  ER99-682-000] 

Take  notice  that  on  January  25, 1999, 
Equitable  Energy,  L.L.C.,  tendered  for 
filing  an  amendment  to  its  "Notice  of 
Succession  In  Ownership  Or  Operation 
By  Equitable  Energy,  LLC,"  filed  on 
November  23, 1998.  The  amendment 
provides  additional  information  sought 
by  Commission  Staff. 

Comment  date:  February  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southern  Indiana  Gas  and  Electric 
Company 

[Docket  No.  ER99-1 402-000] 

Take  notice  that  on  January  19,  1999, 
Southern  Indiana  Gas  and  Electric 
Company  (SIGECO)  tendered  for  filing 
summary  information  on  transactions 
that  occurred  during  the  period  October 


1, 1998  through  December  31. 1998, 
pursuant  to  its  Market  Based  Rate  Sales 
Tariff  accepted  by  the  Commission  in 
Docket  No.  ER96-2734-000. 

Comment  date:  February  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Strategy,  Inc. 

[Docket  No.  ER99-1 4 10-000] 

Take  notice  that  on  January  21, 1999, 
Strategy,  Inc.,  a  power  marketer 
organized  under  the  laws  of 
Massachusetts,  petitioned  the 
Commission  for  acceptance  of  its 
market-based  rate  schedule,  waiver  of 
the  60-day  notice  requirement,  and 
waiver  of  certain  requirements  imder 
Subparts  B  and  C  of  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  February  9, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Central  Illinois  Light  Company 

[Docket  No.  ER99-1420-0001 

Take  notice  that  on  January  21, 1999, 
Central  Illinois  Light  Company  (CILCO), 
300  Liberty  Street,  Peoria.  Illinois. 
61602,  tendered  for  filing  with  the 
Commission,  a  report  for  the  quarter 
ending  December  31, 1998  for  sales 
under  its  Market  Rate  Power  Sales 
Tariff. 

Comment  date:  February  16, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Atlantic  City  Electric  Company 

[Docket  No.  ER99-1421-000] 

Take  notice  that  on  January  21. 1999. 
Atlantic  City  Electric  Company 
(Atlantic)  submitted  a  quarterly  report 
under  Atlantic's  Market-Based  Sales 
Tariff.  The  report  is  for  the  period 
October  1. 1998  through  December  31, 
1998. 

Comment  date:  February  16. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  ER99-1425-000] 

Take  notice  that  on  January  22. 1999, 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  a  summary  of 
their  quarterly  report  of  transactions 
under  their  market-based  rate  tariff  for 
the  period  of  October  1,  1998  to 
December  31. 1998.  pursuant  to  the 
Commission's  Order  issued  September 
12. 1997.  in  Docket  No.  ER97-3553-000. 

Comment  date:  February  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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10.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER99-1430-000] 

Take  notice  that  on  January  22. 1999. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric)  tendered  for  filing 
pursuant  to  the  Federal  Energy 
Regulatory  Commission's  January 
29,1998  Order  issued  in  Docket  No. 
ER98-855-000  accepting  Wisconsin 
Electric's  tariff  for  market-based  power 
sales  and  reassignment  of  transmission 
capacity,  FERC  Electric  Tariff,  Original 
Volume  No.  8,  is  the  quarterly 
transaction  report  for  the  calendar 
quarter  ending  December  31, 1998. 

Comment  Date:  February  16. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Avista  Corporation 

(Docket  No.  ER99-1435-0001 

Take  notice  that  on  January  25. 1999, 
Avista  Corporation,  tendered  for  filing  a 
Notice  of  Succession  pursuant  to  18 
CFR  35.16  of  the  Federal  Energy 
Regulatory  Commission's  Regulations  in 
order  to  reflect  its  name  change  from 
Washington  Water  Power  Company. 

Comment  date:  February  12, 1999.  in 
accordance  with  Stfmdard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Consolidated  Edison  Cmnpany  of 
New  York,  Inc. 

(Docket  No.  ER99-1436-0001 

Take  notice  that  on  January  25,  1999. 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
firm  transmission  service  pursuant  to  its 
Open  Access  Transmission  Tariff  to  the 
New  York  Power  Authority  (NYPA). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NYPA. 

Comment  date:  February  12. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER99-1437-0001 

Take  notice  that  on  January  25, 1999, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  Select  Energy.  Inc..  (SE). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  SE. 

Comment  date:  February  12. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER99-1438-0001 

Take  notice  that  on  January  25. 1999, 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  PP&L  Energy  Co.,  (PP&L). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
PP&L. 

Comment  dafe;  February  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER99-1439-000J 

Take  notice  that  on  January  25, 1999, 
Public  Service  Company  of  New  Mexico 
(PNM),  tendered  for  filing  an  executed 
service  agreement,  for  electric  power 
and  energy  sales  at  negotiated  rates 
under  the  terms  of  PNM's  Power  and 
Energy  Sales  Tariff  with  British 
Columbia  Power  Exchange  Corporation 
(dated  January  7. 1999).  PNM's  filing  is 
available  for  public  inspection  at  its 
offices  in  Albuquerque.  New  Mexico. 

Copies  of  the  filing  have  been  sent  to 
British  Columbia  Power  Exchange 
Corporation  and  to  the  New  Mexico 
Public  Regulation  Commission. 

Comment  date:  February  12. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Ameren  Services  Company 

[Docket  No.  ER99-1 440-000] 

Take  notice  that  on  January  25. 1999, 
Ameren  Services  Company  (ASC)  as 
Agent  for  Union  Electric  Company  (UE), 
tendered  for  filing  a  Service  Agreement 
for  Market  Based  Rate  Power  Sales 
between  UE  and  the  City  of  Linneus  (the 
City),  Missouri.  ASC  asserts  that  the 
purpose  of  the  Agreement  is  to  permit 
ASC  to  make  sales  of  capacity  and 
energy  at  market  based  rates  to  the  City 
pursuant  to  ASC's  Market  Based  Rate 
Power  Sales  Tariff  filed  in  Docket  No. 
ER98-3285-O00. 

ASC  requests  that  as  directed  to  the 
Commission's  Order  No.  888,  the 
Service  Agreement  be  allowed  to 
become  effective  on  January  1, 1999. 

Comment  date:  February  12, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Ameren  Services  Company 

[Docket  No.  ER99-1441-0001 

Take  notice  that  on  January  25. 1999, 
Ameren  Services  Company  (Ameren 
Services),  tendered  for  filing  a  Network 
Operating  Agreement  and  a  Service 


Agreement  for  Network  Integration 
Transmission  Service  between  Ameren 
Services  and  the  City  of  Linneus, 
Missouri  (the  City).  Ameren  Services 
asserts  that  the  purpose  of  the 
Agreement  is  to  permit  Ameren  Services 
to  provide  transmission  service  to  the 
City  pursuant  to  Ameren's  Open  Access 
Tariff. 

Comment  date:  February  12.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Orange  and  Rockland  Utilities,  Inc. 

(Docket  No.  ER99-1442-0001 

Take  notice  that  on  January  25. 1999, 
Orange  and  Rockland  Utilities,  Inc. 
(Orange  and  Rocldand),  tendered  for 
filing  pursuant  to  Section  205  of  the 
Federal  Power  Act,  and  Part  35  of  the 
Commission's  Regulations,  proposed 
amendments  to  the  Form  of  Service 
Agreement  of  its  Open  Access 
Transmission  Tariff  on  file  in  Docket 
No.  OA96-210-000  to  implement  retail 
access  to  its  system  as  required  by 
orders  of  the  New  York  Public  Service 
Commission.  The  details  of  the 
proposed  amendments  are  more  fully 
described  in  Orange  and  Rockland's 
filing. 

Orange  and  Rockland  requests  waiver 
of  the  Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
May  1. 1999.  for  the  Service  Agreement. 

cSrange  and  Rockland  has  served 
copies  of  the  filing  on  The  New  York 
State  Public  Service  Commission  and  on 
the  parties  to  Docket  No.  OA96-210- 
000. 

Comment  date:  February  12,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Northeast  Utilities  Service  Company 

(Docket  No.  ER99-1443-000] 

Take  notice  that  on  January  25,  1999. 
Northeast  Utilities  Service  Company 
(NUSCO).  tendered  for  filing,  a  Service 
Agreement  with  Metromedia  Energy  Inc. 
(Metromedia),  under  the  NU  System 
Companies'  Sale  for  Resale  Tariff  No.  7. 
Market  Based  Rates. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Metromedia. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  January  1. 
1999. 

Comment  date:  February  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Southern  California  Edison 
Company 

[Docket  No.  ER99-1444-0001 

Take  notice  that  on  January  25. 1999. 
Southern  California  Edison  Company 
(SCE).  tendered  for  filing  the  Eldorado 
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Substation  /  .dditional  Facilities  and 
Interconnecl  ion  Agreement  (Agreement) 
between  SCI  and  El  Dorado  Energy, 
L.L.C.  (EDE)I 

The  Agreement  specifies  the  terms 
and  conditions  under  which  SCE  will 
interconnect  EDE's  492W  generating 
facility  with  the  Eldorado  230kV 
Substation  located  in  southern  Nevada 
pursuant  to  :  JCE's  Transmission  Owners 
Tariff. 

Co/nme/it  bate:  February  12, 1999,  in 
accordance  \  t^ith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  PacifiCoip 

IDocket  No.  EK9^1445-000] 


that  on  January  25,  1999, 
tendered  for  filing  in 
\irith  18  CFR  35  of  the 
s  Rules  and  Regulations. 
Netting/Closeout  Agreements 
fiCorp  and  Arizona  Public 
Colorado  Springs 
District  #2,  Pinal 
ne  Water  &  Electric  Board. 
Capital  Group  Inc., 
Power  District,  PECO 
Portland  General 
ny,  Sacramento 
ility  District,  Sierra  Pacific 
Texas-New  Mexico 
and  UtiliCorp  West 


Take  notiqe 
PacifiCorp 
accordance 
Commission 
Mutual 
between  Pac 
Service  Combany 
Utilities,  Ele  :trical 
County,  Eugi! 
Morgan  Stan  ley 
Nebraska  Pu  jlic 
Energy  Com]  )any 
Electric  Conlpa 
Municipal 
Power  Comdany 
Power  Company 
Plains  EnergfT 

Copies  of 
Washington 
Commission 
Commission 

Comment 
accordance 
at  the  end 


I  his  filing  were  supplied  the 
Jtilities  and  Transportation 
and  the  Public  Utility 
of  Oregon. 
date:  February  12, 1999,  in 

\  ^ith  Standard  Paragraph  E 
s  notice. 


ofthi 


22.  Minnesoi  a  Power,  Inc. 

IDocket  No.  El  199-1447-0001 

Take  notic  e 
Minnesota  P  )wer 
filing  a  repoi  t 
that  occurre< 
December  31 
2  Tariff  whi 
the  Commi 
1823-000. 

Comment 
accordance 
at  the  end  oflthis 


ch 


ssion 


that  on  January  21,  1999, 

Inc.  (MP)  tendered  for 
of  short-term  transactions 
during  the  quarter  ending 
1998,  under  MP's  WCS- 
was  accepted  for  filing  by 
in  Docket  No.  ER96- 


iate:  February  16, 1999,  in 
V  fith  Standard  Paragraph  E 
notice. 


23.  Doswell :  limited  Partnership 

[Docket  No.  El  t99-1451-000| 

Take  notice  that  on  January  25, 1999, 
Doswell  Limited  Partnership  (Doswell), 
tendered  for  filing  with  the  Federal 
Energy  Regu  atory  Commission  a  Letter 
Agreement  a  nd  accompanying  Term 
Sheet,  whicl  supplements  the  Power 
Purchase  anq  Operating  Agreement 
between  Doawell  and  Virginia  Electric 
and  Power  C  ompany. 


Comment  date:  February  12,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Comment  date:  February  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


24.  Wisconsin  Electric  Power  Company      27.  Southwood  2000,  Inc. 


IDocket  No.  ER99-1452-0001 

Take  notice  that  on  January  25,  1999, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  short-term  firm  and  a  non-firm 
transmission  service  agreement  between 
itself  and  New  Centuries  Energies.  The 
agreement  allows  New  Century  Energies 
to  become  a  point-to-point  customer 
under  Wisconsin  Energy  Corporation 
Operating  Companies'  transmission 
service  tariff  (FERC  Electric  Tariff, 
Original  Volume  No.  1). 

Wisconsin  Electric  respectfully 
requests  an  effective  date  sixty  days 
after  filing.  Wisconsin  Electric  is 
authorized  to  state  that  New  Centuries 
Energies  joins  in  the  requested  effective 
date. 

Copies  of  the  filing  have  been  served 
on  New  Century  Energies,  the  Michigan 
Public  Service  Commission,  and  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  date:  February  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  San  Diego  Gas  &  Electric  Company 

(Docket  No.  ER99-1453-O001 

Take  notice  that  on  January  25,  1999, 
San  Diego  Gas  and  Electric  Company 
(SDG&E),  tendered  for  filing  an 
unexecuted  Service  Agreement  between 
SDG&E  and  the  City  of  San  Diego  (the 
City)  for  service  under  SDG&E  Open 
Access  Distribution  Tariff  (OATD). 
SDG&E  states  that  the  City  has  been 
unable  to  sign  this  Service  Agreement 
due  to  the  required  approval  process  not 
having  been  completed.  SDG&E  further 
states  that  it  tenders  the  Service 
Agreement  to  assure  that  service  imder 
the  OATD  is  available  to  the  City  should 
it  be  needed,  after  March  15. 1999. 

Copies  of  this  filing  have  been  served 
upon  the  California  Public  Utilities 
Commission  and  the  City. 

Comment  date:  February  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Pacific  Northwest  "Generating 

(Docket  No.  ER99-1454-000] 

Take  notice  that  on  January  25, 1999, 
Pacific  Northwest  Generating 
Cooperative  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
a  Transaction  Report  for  quarter  ending 
December  31, 1998,  pursuant  to  the 
Commission's  order  issued  January  13, 
1997  in  Docket  Nos.  ER97-504-000  and 
OA97-32-000. 


[Docket  No.  ER99-1455-0001 

Take  notice  that  on  January  25,  1999, 
Southwood  2000,  Inc.  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission,  a  transaction  report  for 
quarter  ending  December  31, 1998, 
pursuant  to  the  Commission's  order 
issued  June  12,  1998  in  Docket  No. 
ER98-2603-000. 

Comment  date:  February  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Northeast  Empire  Limited 
Partnership  #2 

[Docket  No.  ER99-1456-000] 

Take  notice  that  on  January  25, 1999, 
Northeast  Empire  Limited  Partnership 
#2  tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  a 
summary  of  activity  for  quarter  ending 
December  31,  1998  pursuant  to  the 
Commission's  order  issued  February  12, 
1998  in  Docket  No.  ER98-1 125-000. 

Comment  date:  February  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER99-1457-O00I 

Take  notice  that  on  January  25, 1999, 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  its 
Transaction  Report  for  short-term 
transactions  for  the  fourth  quarter  of 
1998  pursuant  to  the  Commission's 
order  issued  January  10. 1997  in 
Northern  Indiana  Public  Service 
Company,  78  FERC  1 61,015  (1997). 

Comment  date:  February  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-1458-0001 

Take  notice  that  January  25, 1999, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
Service  Agreements  for  transmission 
and  wholesale  requirements  services  in 
conjunction  with  an  electric  retail 
access  pilot  program  that  was 
established  by  the  New  York  Public 
Service  Commission  effective  November 
1, 1997.  The  Service  Agreements  for 
transmission  services  are  under  Niagara 
Mohawk's  FERC  Electric  Tariff,  Original 
Volume  No.  3;  as  modified  by  an  Order 
of  the  Commission  in  this  proceeding 
dated  November  7, 1997.  The  Service 
Agreements  for  wholesale  requirements 
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services  are  under  Niagara  Mohawk's 
FERC  Electric  Tariff.  Original  Volume 
No.  4;  as  modified  by  an  Order  of  the 
Commission  in  this  proceeding  dated 
November  7, 1997.  Niagara  Mohawk's 
customer  is  Select  Energy,  Inc. 

Comment  date:  February  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Tampa  Electric  Company 

(Docket  No.  ER99-1 460-000) 

Take  notice  that  on  January  26, 1999, 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  service 
agreements  with  the  Reedy  Creek 
Improvement  District  (RCID)  and 
Florida  Power  Corporation  (FPC)  for 
firm  point-to-point  transmission  service, 
and  a  service  agreement  with  FPC  for 
non-firm  point-to-point  transmission 
service,  under  Tampa  Electric's  open 
access  transmission  tariff. 

Tampa  Electric  proposes  an  effective 
date  of  January  1, 1999,  for  the  service 
agreements,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirement. 

Copies  of  the  filing  have  been  served 
on  RCID,  FPC,  and  the  Florida  Public 
Service  Commission. 

Comment  date:  February  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Indeck  Pepperell  Power  Associates, 
Inc. 

[Docket  No.  ER99-1462-0001 

Take  notice  that  on  January  16, 1999, 
Indeck  Pepperell  Power  Associates,  Inc. 
(Indeck  Pepperell),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  a  Power  Purchase  and  Sale 
Agreement  (Service  Agreement) 
between  Indeck  Pepperell  and  Great  Bay 
Power  Corporation  (Great  Bay),  dated 
December  11, 1998,  for  service  under 
Indeck  Pepperell's  Rate  Schedule  FERC 
No.  1.  Indeck  Pepperell  requests  that  the 
Service  Agreement  be  made  effective  as 
of  December  11, 1998. 

Comment  date:  February  12, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  New  Century  Services,  Inc. 

[Docket  No.  ER99-1463-000] 

Take  notice  that  on  January  25, 1999, 
New  Century  Services,  Inc.,  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 
Companies),  tendered  for  filing  a 
Service  Agreement  under  their  Joint 
Open  Access  Transmission  Service 
Tariff  for  Non-Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  Cielo  Power  Market,  LP. 


Comment  date:  February  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-2705  Filed  2-4-99;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

February  1,1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 

Permit. 

b.  Project  No.:  11660-000. 

c.  Date  Filed:  January  14, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Union  City  Dam 
Hydroelectric  Project. 

/.  Location:  On  the  French  River  near 
Union  City,  Erie  Coimty,  Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825{r). 

h.  Applicant  Contact:  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Tom 
Dean,  E-mail  address, 
thomas.dean@ferc.fed.us,  or  telephone 
202-219-2778. 

/.  Deadline  for  filing  comments, 
motions  to  intervene,  and  protests:  60 
days  from  the  issuance  date  of  this 
notice. 


All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedures  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list  for  the  project. 

Further,  if  an  intervenor  files 
comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Description  of  the  Project:  The 
project  would  be  located  at  the  existing 
U.S.  Army  Corps  of  Engineers  Union 
City  Dam  and  would  consist  of  the 
following  proposed  facilities:  (1)  a 
penstock  and  discharge  works;  (2)  a 
powerhouse  on  the  tailrace  side  of  the 
dam  with  a  total  installed  capacity  of 
360  kW;  (3)  a  transmission  line;  and  (4) 
other  appurtenances. 

Applicant  estimates  that  the  average 
annual  generation  would  be  1,200  MWh 
and  that  the  cost  of  the  studies  under 
the  permit  would  be  $250,000. 

/.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  the  web  at 
www.ferc.fed.us.  Call  (202)  208-2222 
for  assistance.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Cornmission,  on  or  before  a 
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specified  c  omment  date  for  the 
particular  ipplication,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
applicatioi  i  allows  an  interested  person 
to  file  the  competing  application  no 
later  than    20  days  after  the  specified 
comment  (  ate  for  the  particular 
application.  A  competing  ficense 
applicatioi  i  must  conform  with  18  CFR 
4.30(b)  an<  4.36. 

A9.  Noti  :e  of  Intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  pros  aective  applicant,  emd  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  app  lication  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  i  he  applicant(s)  named  in  this 
public  notice. 

A 10.  Pre  posed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  c  6  months.  The  work 
proposed  i  nder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  B;  ised  on  the  results  of  these 
studies,  th((  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  devela  pment  application  to 
construct  a  nd  operate  the  project. 

B.  Comn  \ents,  Protests,  or  Motions  to 
Intervene- -Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requiremei  its  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  i  a  accordance  with  the 
Commissicn's  Rules  may  become  a 
party  to  this  proceeding.  Any  comments, 
protests,  01  motions  to  intervene  must 
be  receivec  on  or  before  the  specified 
comment  c  ate  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Document  — Any  filings  must  bear  in 
all  capital  etters  the  title 
"COMMEIfTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVE^  E",  as  applicable,  and  the 
Project  Nu  nber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  fibd  by  providing  the  original 
and  the  nu  mber  of  copies  provided  by 


the  Commission's  regulations  to:  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
appHcation. 

D2.  Agency  Comments  — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-2804  Filed  2-4-99;  8:45  am) 

BILUNQ  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

February  1, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11661-000. 

c.  Date  Filed:  January  14, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Gathright  Dam 
Hydroelecrtric  Project. 

/.  Location:  On  the  Jackson  River  near 
the  town  of  Covington,  Alleghany 
County,  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Tom 
Dean,  E-mail  address, 
thomas.dean@ferc.fed. us,  or  telephone 
202-219-2778. 

;.  Deadline  for  filing  comments, 
motions  to  intervene,  and  protests:  60 


days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedures  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list  for  the  project. 

Further,  if  an  intervenor  files 
comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Description  of  the  Project:  The 
project  would  be  located  at  the  existing 
U.S.  Army  Corps  of  Engineers  Gathright 
Dam  and  would  consist  of  the  following 
proposed  facilities:  (1)  a  penstock  and 
discharge  works;  (2)  a  powerhouse  on 
the  tailrace  side  of  the  dam  with  a  total 
installed  capacity  of  4,540  kW;  (3)  a 
transmission  line;  and  (4)  other 
appurtenances. 

Applicant  estimates  that  the  average 
annual  generation  would  be  17,000 
MWh  and  that  the  cost  of  the  studies 
under  the  permit  would  be  $1,250,000. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A.  Washington.  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  the  web  at 
www.ferc.fed.us.  Call  (202)  208-2222 
for  assistance.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AID.  B,  C,  and  D2. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — ^Any 
qualified  development  applicant 
desiring  to  file  a  competing 
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development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
appUcation.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent —  A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  AppUcant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  writh  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  of  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
apphcation. 

C.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
appUcation  to  which  the  filing  refers. 
Any  of  the  above-named  documents 


must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington.  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
David  P.  Boergere, 
Secretary. 

(FR  Doc.  99-2805  Filed  2-4-99;  8:45  ami 
BILUNG  CODE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

February  1, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  AppUcation:  Preliminary 
Permit. 

b.  Project  No.:  11662-000. 

c.  Date  Filed:  January  14, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Shenango  Dam 
Hydroelectric  Project. 

/.  Location:  On  the  Shenango  River 
near  the  town  of  Sharpsville,  Mercer 
Coimty,  Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron.  Ohio  44301.  (330)  535-7115. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Tom 
Dean.  E-mail  address. 
thomas.dean@ferc.fed.us,  or  telephone 
202-219-2778. 


;.  Deadline  for  filing  comments, 
motions  to  intervene,  and  protests:  60 
days  ftx»m  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E..  Washington.  D.C.  20426. 

The  Commission's  Rules  of  Practice 
and  Procedures  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list  for  the  project. 

Further,  if  an  intervenor  files 
comments  or  docimients  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Description  of  the  Project:  The 
project  would  be  located  at  the  existing 
U.S.  Army  Corps  of  Engineers  Shenango 
Dam  and  would  consist  of  the  following 
proposed  facilities:  (1)  a  penstock  and 
discharge  works;  (2)  a  powerhouse  on 
the  tailrace  side  of  the  dam  with  a  total 
installed  capacity  of  1,510  kW;  (3)  a 
transmission  line;  and  (4)  other 
appurtenances. 

Applicant  estimates  that  the  average 
annual  generation  would  be  5,800  MWh 
and  that  the  cost  of  the  studies  under 
the  permit  would  be  $650,000. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  the  web  at 
www.ferc.fed.us.  Call  (202)  208-2222 
for  assistance.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO,  B,  C,  and  D2. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preUminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 
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A7.  Prelin^inary  Permit — Any 
qualified  development  applicant 
desiring  to  Hie  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  amplication,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  ISubmission  of  a  timely 
notice  of  intent  to  file  a  development 
application  ^llows  an  interested  person 
to  file  the  coknpeting  application  no 
later  than  120  days  after  the  specified 
comment  dake  for  the  particular 
application.  lA  competing  license 
application  inust  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notica  of  Intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  suHmit,  if  such  an  application 
may  be  filec^  either  a  prehminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application)!  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notic^. 

AlO.  Propk)sed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  aut  lorize  construction.  The 
term  of  the  { roposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  uii|der  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Baaed  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  p  roceed  with  the  preparation 
of  a  development  application  to 
construct  anjd  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  4  protest,  or  a  motion  to 
intervene  in|  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Co^nmission  will  consider  all 
protests  or  cjther  comments  filed,  but 
only  those  v|ho  file  a  motion  to 
intervene  ini  accordance  with  the 
Commissior|'s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  (jnd  Service  of  Responsive 
Documents^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPUCATION". 
"PROTESTS,  "MOTION TO 
INTERVENfi '.  as  applicable,  and  the 


Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
David  P.  Boergers, 
Secretary. 

IFR  Doc.  99-2806  Filed  2-4-99;  8:45  am] 
BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6230-e] 

Request  for  Nominations  to  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology, 
New  Standing  Committee  on  Sectors 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  request  for 

nominations. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  inviting  nominations 
for  membership  on  its  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT),  new 
Standing  Committee  on  Sectors.  The 
Agency  is  seeking  qualified  senior  level 
decision  makers  from  diverse 
stakeholder  groups  throughout  the  U.S. 
to  be  considered  for  appointments. 
Nominations  will  be  accepted  until 
close  of  business  February  12, 1999,  and 
must  include  a  resume  and  short 
biography  describing  the  educational 
and  professional  qualifications  of  the 
nominee  and  the  nominee's  current 
business  address  and  daytime  telephone 
number. 


DATES:  Nominations  will  be  accepted 
until  close  of  business  on  February  12, 
1999. 

ADDRESSES:  Submit  nominations  to  Ms. 
Kathleen  Bailey,  Designated  Federal 
Officer,  Office  of  Reinvention,  U.S. 
Environmental  Protection  Agency,  MC 
1802.  401  M  Street,  SW,  Washington, 
D.C.  20460.  You  may  also  E-mail 
nominations  to 
bailey.kathleen@epa.gov. 

SUPPLEMENTARY  INFORMATION:  NACEPT 
is  a  federal  advisory  committee  under 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92463.  NACEPT  provides  advice 
and  recommendations  to  the 
Administrator  and  other  EPA  officials 
on  a  broad  range  of  domestic  and 
international  environmental  policy 
issues.  NACEPT  consists  of  a 
representative  cross-section  of  EPA's 
partners  and  principle  constituents  who 
provide  advice  and  recommendations 
on  policy  issues  and  serve  as  a  sounding 
board  for  new  strategies  that  the  Agency 
is  developing.  Maintaining  a  balance 
and  diversity  of  experience,  knowledge, 
and  judgment  is  an  important 
consideration  in  the  selection  of 
members. 

In  follow-up  to  completion  of  work  by 
EPA's  Common  Sense  Initiative  (CSI) 
Council,  the  Administrator  has  asked 
NACEPT  to  create  a  new  Standing 
Committee  on  Sectors.  This  will  provide 
a  continuing  Federal  Advisory 
Committee  fonmi  from  which  the 
Agency  can  continue  to  receive  valuable 
multi-stakeholder  advise  and 
recommendations  on  sector  approaches. 

Based  on  the  lessons  learned  in  CSI 
and  many  other  sector  based  programs, 
the  Agency  has  developed  a  Sector 
Based  Environmental  Protection  Action 
Plan  to  reinforce  and  expand  sector 
based  approaches  to  achieving 
environmental  results.  The  Standing 
Committee  on  Sectors  will,  through 
NACEPT  (the  Council):  (1)  continue  to 
support  the  on-going  CSI  work,  (2) 
support  the  implementation  of  the 
Action  Plan,  as  noted  above,  and  (3) 
serve  as  a  vehicle  to  get  stakeholder 
reaction  and  input  on  sector  based 
issues  in  a  timely  way.  (The  Sector 
Based  Environmental  Protection  Action 
Plan  and  draft  Charge  for  the  Standing 
Committee  on  Sectors  is  available  on 
EPA's  web  site  at  http://www.epa.gov/ 
sectors) 

We  are  accepting  nominations  for 
approximately  15-1 8  members.  Criteria 
for  selection  of  nominees  will  include 
the  following: 

— Representation  from  the  former  CSI 
Council  and  three  CSI  Sector 
Subcommittees  that  are  continuing  as 
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workgroups,  i.e.  Printing,  Petroleum, 
and  Metal  Finishing. 
— Representation  from  our  partners  in 
actions  outlined  in  the  Sector  Based 
Enviroiunental  Protection  Action 
Plan. 
— Representation  from  a  broad  range  of 
EPA  stakeholder  groups  which  have 
interest  and  experience  in  dealing 
with  sector  issues,  including  but  not 
limited  to  business/ industry,  state/ 
local/tribal  governments,  national  and 
local  environmental,  environmental 
justice,  and  labor  groups. 
— Senior  level  representatives  with 
decision-making  authority  for  their 
organization. 
— Representatives  with  experience 
working  collaboratively  with 
stakeholder  groups  in  addition  to 
their  own. 

Nominations  for  membership  must 
include  a  resume  and  short  biography 
describing  the  educational  and 
professional  qualifications  of  the 
nominee  and  the  nominee's  current 
business  address  and  daytime  telephone 
nimiber.  Nominees  invited  to  participate 
will  receive  an  invitation  from  EPA's 
Deputy  Administrator. 

For  further  information,  please 
contact  Ms.  Kathleen  Bailey,  Designated 
Federal  Officer,  Office  of  Reinvention, 
U.S.  Enviroimiental  Protection  Agency, 
MC  1802,  401  M  Street,  SW, 
Washington,  DC  20460.  Phone:  202/ 
260-3413  E-mail: 
bailey.kathleen@epa.gov. 

Dated:  January  25,  1999. 
Kathleen  Bailey, 
Designated  Federal  Officer. 
(FR  Doc.  99-2693  Filed  2-4-99;  8:45  am] 
WLUNQ  CODE  6660-60-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-5499-6] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental  Impact 
Statements  Filed  January  25, 1999 
Through  January  29, 1999  Pursuant  to 
40  CFR  1506.9 

EIS  No.  990027,  Draft  EIS,  BLM,  NM, 
Bisti/De-Na-Zin  Wilderness  Oil  and 
Gas  Development,  To  Drill  13  Oil  and 
Gas  Wells  on  Two  Leases,  Permit  to 
Drill  and  Right-of-Way  Permit,  San 
Juan  Counties,  MN,  Due:  April  30, 
1999,  Contact:  Lee  C.  Otteni  (505) 
599-6990. 


EIS  No.  990028,  Draft  EIS.  COE,  NB, 
Platte  West  Water  Production 
Facilities,  Construct  a  Drinking 
Supply  and  Treatment  Facility, 
Metropolitan  Utihties  District  of 
Omaha,  Douglas,  Saunders  and  Sarpy 
Counties,  NB,  Due:  March  26, 1999, 
Contact:  Mike  Neuzil  (402)  221-4606. 

EIS  No.  990029,  Draft  EIS,  FAA,  OH, 
Toledo  Express  Airport  (TOL), 
Proposed  Noise  Compatibility  Plan 
Air  Traffic  Actions  and  Proposed 
Aviation  Related  Industrial 
Development,  Airport  Layout  Plan, 
Funding,  Lucas  County,  OH,  Due: 
March  22, 1999,  Contact:  Wally 
Welter  (847)  294-8091. 

EIS  No.  990030,  Final  EIS,  IBR,  CA,  San 
Joaquin  River  Agreement  Project, 
Implementation  of  the  Meeting  Flow 
Objectives  for  1999-2010,  Vemalis 
Adaptive  Management  Plan,  San 
Joaquin,  Stanislaus,  Madera,  Merced, 
Fresno  and  Tuolume  Counties,  CA, 
Due:  March  08, 1999,  Contact: 
Michael  Delamore  (209)  487-5039. 

EIS  No.  990031,  Draft  Supplement, 
FHW,  WV,  WV-9  Transportation 
Corridor,  Improvements  from 
Martinsburg  to  Charles  Town, 
Updated  and  Additional  Information, 
Berkeley,  Jefferson  and  Morgan 
Counties,  WV.  Due:  March  31, 1999, 
Contact:  David  A.  Leighow  (304)  346- 
5928. 

EIS  No.  990032,  Final  EIS,  USA,  GA, 
U.S.  Army/Fort  Berming  and  The 
Consolidated  Government  of 
Columbus  Proposed  Land  Exchange, 
Muscogee  and  Chattahoochee 
Counties,  GA,  Due:  March  08,  1999. 
Contact:  John  Brent,  (706)  545-4766. 

EIS  No.  990033,  Draft  EIS,  FHW,  FL,  St. 
Augustine  Bride  of  Lions  (SR-AIA) 
Rehabilitating  or  Replacing  the 
Existing  Two  Lane  Bridge,  Crossing  of 
the  Matanzas  River/Intracoastal 
Waterway,  US  Coast  Guard  Permit, 
NPDES  and  COE  Nationwide  Permits, 
St.  Augustine,  St.  John  County,  FL, 
Due:  March  22, 1999,  Contact:  Mark  P. 
Bartlett  (850)  942-9598. 

EIS  No.  990034,  Final  EIS,  USN,  HI. 
Barbers  Point  Naval  Air  Station, 
Disp>osal  and  Reuse  of  Land  Facilities, 
HL  Due:  March  08, 1999,  Contact:  Lon 
(808)  471-9338. 

EIS  No.  990035,  Final  EIS,  AFS,  UT. 
Pine  Tract  Project,  Implementation, 
Coal  Lease  Tract  (UTU-76195); 
Modification  to  Federal  Coal  Lease 
(U-63214)  Quitchupah  Lease)  and 
Permit  Amendment  Application  to 
Subside  Box  Canyon,  Manti-La  Sal 
National  Forest,  Ferron/Price  Ranger 
District,  Emergy  and  Sevier  Counties, 
UT,  Due:  March  8. 1999,  Contact: 
Liane  Mattson  (435)  637-2817. 


EIS  No.  990036.  Final  EIS.  COE.  AK. 
Beaufort  Sea  Oil  and  Gas 
Development  Northstar  Project, 
Implementation,  NPDES  Permit.  Sea 
Island.  Alaskan  Beaufort  Sea.  Offshore 
Marine  Environment  and  Onshore 
Northslope  of  Alaskan  Coastal  Plain. 
AK.  Due:  March  08.  1999.  Contact: 
Timothy  R.  Jennings  (907)  753-2716. 

Amended  Notices 

EIS  No.  990015.  Final  EIS.  FAA.  NY, 
Terminal  Doppler  Weather  Radar 
(TDWR)  Installation  and  Operation, 
Serve  the  John  F.  Keimedy 
International  Airports  (JFK)  and  La 
Guardia  (LGA),  Site  Specific,  Air 
Station  Brooklyn,  Kings  County.  NY. 
Due:  March  01.  1999.  Contact:  Jerome 
D.  Schwartz  (202)  267-9841. 

Published  FR  1-29-99— Due  Date 
correction. 

EIS  No.  990016.  Final  EIS.  IBR.  WA, 
programmatic  EIS — Yakima  River 
Basin  Water  Enhancement  (Phase  2) 
Project,  Implementation,  Benton, 
Yakima  and  Kittitas  Counties,  WA, 
Due:  March  01, 1999,  Contact:  Ms. 
Lola  Sept  (208)  378-5032. 

Published  FR  1-29-99— Due  Date 
correction. 

EIS  No.  990018,  Legislative  Final  EIS, 
USN,  NV,  Fallon  Naval  Air  Station, 
Renewal  of  the  B-20  Land 
Withdrawal,  City  of  Fallon,  Churchill 
County,  NV,  Due:  March  01,  1999, 
Contact:  Sam  Dennis  (650)  244-3007. 

Published  FR  1-29-99— Due  Date 
correction. 

EIS  No.  990019,  Final  Supplement, 
BLM,  Co,  Glen  wood  Springs  Resource 
Area,  Resource  Management  Plan  and 
Wilderness  Recommendations, 
Implementation  and 
Recommendations,  Garfield.  Mesa, 
Routt.  Eagle,  and  Pitkin  Counties.  CO. 
Due:  March  01, 1999.  Contact:  Steve 
Moore  (970)  947-2800. 

Pubhshed  FR  1-29-99— Due  Date 
correction. 

EIS  No.  9990020.  Draft  EIS.  TVA.  TN, 
GA,  Peaking  Capacity  Additions, 
Construction  and  Operation  of 
Natural  Gas-Fired  Combustion 
Turbines,  NPDES  and  COE  Section 
404  Permits;  Three  Sites  Proposed: 
Colbert  Fossil  Plant,  Colbert  County, 
AL,  Gallatin  Fossil  Plant,  Sumner 
Coimty.  TN  and  Johnsonville  Fossil 
Plant.  Humphreys  County,  TN,  Due: 
March  15,  1999,  Contact:  Gregory  L. 
Askew,  P.E.  (423)  632-6418. 

Published  FR  1-29-99— Due  Date 
correction. 

EIS  No.  990022,  Final  EIS.  BLM,  AK. 
Squirrel  River  Wild  and  Scenic  River 
Suitability  Study.  Designation  and 
Non-Designation.  National  Wild  and 

■  Scenic  Rivers  System,  AK,  Due: 
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March  01. 
(907) 474- 

Published  FR 
correction. 


1  999,  Contact:  Lon  Kelly 
3368. 

01-29-99— Due  Date 


EIS  No.  9900: 
U.S.  Patent 
(PTO) 
2.4  million 
a  20-year 
Sites:  Cryst 
Eisenhowei 
01, 1999, 
401-1025 

Published  FR 
correction 


EIS  No.  9900 
Yuma 
(MCAS).  Tc 
Handling 
new  Comba|t 
(CALA) 
and 

Due:  March 
Richard 
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4,  Final  EIS,  GSA,  VA. 

and  Trademark  Office 
Consolidation,  Acquisition  of 

Rentable  Square  Feet  with 
Lf  ase  Term,  Three  Possible 

1  City,  Carlyle  and 

Avenue,  VA,  Due:  March 
Contact:  Carl  Witners  (202) 


1-2^99— Due  Date 


5,  Draft  EIS.  UMC,  AZ, 
Maritie  Corps  Air  Station 
Improve  Ordnance 

Storage,  Construct  a 
Aircraft  Loading  Area 
Station  Ordnance  Area 
Relocaljion  of  MCAS  Yuma.  AZ, 
15,  1999,  Contact: 
Saiirah  (520)  341-3163. 

1-29-99— Due  Date 


and : 


New 


Published  FR 
correction 

EIS  No.  9900i6,  Draft  EIS.  AFS.  ID,  WA, 
Douglas-fir  Settle  Project,  Proposal  To 
Harvest  Tr*,  Regenerated  Forest, 
Aquatic  Reiteration  and  Fuels 
Reduction,  Idaho  Panhandle  National 
Forest,  Coejir  d'Alene  River  and  Priest 
Lake  Ranget  District  and  Colville 
National  Forest.  Newport  Ranger 
District.  Koptenai,  Shoshone  and 
Bonner  Coilnties,  ID  and  Pend  Orielle 
County,  Wa .  Due:  March  16, 1999, 
Contact:  David  J.  Wright  (208)  664- 
2318. 

Published  FR  1-29-99— Due  Date 
correction. 

EIS  No.  9084(  8,  Draft  EIS,  AFS.  OR. 
Pelican  But  te  Ski  Area  Master 
Developmetit  Plan,  Implementation. 
Winema  National  Forest.  Klamath 
Ranger  District,  Klamath  County,  OR, 
Due:  Februiry  26,  1999,  Contact: 
Edward  Shfldal  (202)  523-0163. 

Published  FR 
extended 


11-20-98 — Review  period 


Dated:  February  2, 1999. 
William  D.  Dickerson, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Acti\  ities. 
(FR  Doc.  99-2846  Filed  2-4-99;  8:45  am] 

BtLUNG  CODE  tU  0-»-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6231-4] 

Issuance  of  an  Emergency  Ocean 
Dumping  Permit  to  the  National 
Science  Foundation  for  Disposal  of  an 
Ice  Pier  From  Its  Base  at  McMurdo 
Station,  Antarctica 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  permit  issuance. 

summary:  On  February  1. 1999.  EPA 
issued  an  emergency  ocean  dumping 
permit  to  the  National  Science 
Foimdation  (NSF)  to  transport  an 
existing  ice  pier  from  its  base  at 
McMurdo  Station.  Antarctica,  and 
dispose  of  it  in  the  waters  of  McMurdo 
Sound.  The  emergency  permit  was 
issued  to  allow  NSF  to  remove  the 
existing  pier  and  to  build  a  new  one. 
The  existing  pier  poses  a  substantial  and 
unacceptable  safety  hazard  to  human 
life.  Minimal  adverse  environmental 
impact  from  the  disposal  of  the  ice  pier 
is  expected.  EPA  is  publishing  the 
emergency  permit  for  the  public's 
information. 

DATES:  The  permit  was  effective  on 
February  1,  1999. 

ADDRESSES:  Written  correspondence 
may  be  sent  to:  Dave  Redford,  Acting 
Chief,  Marine  Pollution  Control  Branch, 
Oceans  and  Coastal  Protection  Division, 
(4504F).  Environmental  Protection 
Agency.  401  M  Street  SW.  Washington, 
D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Redford.  Acting  Chief,  Marine 
Pollution  Control  Branch,  202/260- 
9179. 

SUPPLEMENTARY  INFORMATION:  The  EPA 
issued  the  emergency  permit  pursuant 
to  its  authority  under  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972.  The  terms  and  conditions 
of  the  emergency  permit  follow. 

Dated:  February  1, 1999. 
J.  Charles  Fox. 

Assistant  Administrator  for  Water. 

U.S.  Environmental  Protection  Agency, 
Marine  Protection,  Research,  and 
Sanctuaries  ACT  (Ocean  Dumping) 
Permit 

Permit  Type:  Emergency. 
Effective  Date:  February  1, 1999. 
Expiration  Date:  March  1,  2000. 
Applicant:  National  Science 
Foundation. 

Transporter:  U.S.  Coast  Guard. 

L  Action 

This  is  an  emergency  ocean  dumping 
permit  that  allows  the  National  Science 


Foundation  (NSF)  to  transport  an 
existing  ice  pier  from  its  base  at 
McMurdo  Station,  Antarctica,  and 
dispose  of  it  in  the  waters  of  McMurdo 
Sound.  The  pier  poses  a  substantial  and 
unacceptable  safety  hazard  to  human 
life.  Minimal  adverse  environmental 
impacts  from  the  disposal  of  this  ice 
pier  are  expected. 

II.  Background 

The  National  Science  Foundation 
currently  operates  three  major  bases  in 
Antarctica:  McMurdo  Station  on  Ross 
Island,  adjacent  to  McMurdo  Sound; 
Palmer  Station,  near  the  western 
terminus  of  the  Antarctic  Peninsula;  and 
Amundsen-Scott  South  Pole  Station,  at 
the  geographic  South  Pole.  McMurdo 
Station  is  the  largest  of  the  three 
stations,  and  is  the  primary  logistics 
base  for  the  United  States  Antarctic 
Program  (USAP).  To  permit  vessels  to 
dock  and  unload  at  McMurdo  Station, 
construction  and  use  of  an  ice  pier  is 
necessary.  This  ice  pier,  which  is 
approximately  800  feet  long,  300  feet 
wide,  and  22  feet  thick,  is  constructed 
during  the  winter  season  by  freezing 
successive  layers  of  ice  until  the 
required  thickness  is  achieved.  Several 
times  in  the  process  long  lengths  of  steel 
cable  are  frozen  in  the  pier  to  provide 
torsional  stability.  Short  lengths  of  steel 
pipe  are  implanted  in  the  ice  layers  to 
allow  the  lengths  of  cable  to  be  wrapped 
around  the  pipes.  In  the  final  stage  of 
the  process,  lengths  of  wooden  poles  are 
implanted  in  the  ice  to  provide  support 
for  lighting,  power,  and  telephone 
service  to  buildings  on  the  pier.  When 
the  construction  of  the  ice  segment  of 
the  pier  is  completed,  a  6-8>  layer  of 
pumice  is  applied  to  the  pier,  to  provide 
a  non-slip  surface. 

In  summary,  the  following  types  and 
approximate  quantities  of  materials 
would  normally  be  used  in  the 
construction  of  an  ice  pier  at  McMurdo 
Station: 

1"  steel  cable:  21.000  feet 
2"  steel  pipe:  650  feet 
Wooden  utility  poles:  Up  to  6 
Pumice:  5,000  cubic  yards 

At  the  end  of  each  austral  summer 
season,  the  ice  pier  is  inspected,  and  as 
much  as  possible  of  the  pumice  surface 
is  removed  and  stored  for  use  the 
following  season;  small  amounts  of 
pumice  surface  will  remain  frozen  in 
the  pier  and  cannot  be  removed.  If  the 
pier  has  deteriorated  to  the  point  that  it 
is  not  capable  of  being  used  the 
following  season,  the  wooden  poles  are 
cut  off  just  above  the  surface  of  the  ice, 
the  pumice  is  scraped  off,  all 
equipment,  materials,  and  debris  are 
removed,  and  the  pier  is  physically 
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removed  from  McMurdo  Station.  NSF 
seeks  authorization  to  tow  the  ice  pier 
out  to  McMurdo  Sound  to  float  free 
amidst  the  ice  pack,  where  it  will  mix 
with  the  sea  ice,  and  eventually  melt 
naturally.  Transportation  of  the  ice  pier 
for  ocean  disposal  in  McMurdo  Sound 
is  dumping  subject  to  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  (MPRSA).  MPRSA  Sec.  101(a),  33 
U.S.C.  1411(a). 

Of  potential  environmental  concern 
are  any  operational  discharges,  leaks,  or 
spills  that  may  have  contaminated  the 
surface  of  the  pier  over  its  lifetime. 
Examples  of  possible  releases  include 
aircraft  fuel,  gasoline,  engine  lubricating 
oils.  hydrauUc  fluids,  or  ethylene  glycol 
(antifreeze).  Such  releases  could  result 
in  contamination  of  portions  of  the  pier 
with  compounds  of  concern  to  the 
marine  environment.  To  assess  this 
potential,  the  NSF  has  analyzed  ice 
samples  taken  from  the  ice  pier.  Tests 
were  done  in  two  successive  years  for 
ethylene  glycol,  total  extractable 
hydrocarbons,  and  total  petroleum 
hydrocarbons  (TFH).  In  over  40 
analyses,  there  were  only  two  cases 
where  any  contaminants  were  detected. 
In  the  first  case,  the  sample  collected 
beneath  a  55-gallon  fuel  drum  revealed 
leakage  from  the  driun;  in  the  second 
case,  a  single  detection  of  TPH  of 
imknown  origin  occurred. 
Subsequently,  the  NSF  issued  a 
directive  that  all  locations  where  fuel 
drums  were  used  or  stored  shall  be 
underlain  with  a  containment  measure, 
such  as  large  metal  pans  or  impermeable 
liners,  beneath  the  potential 
contaminant  source.  Drip  pans  were 
installed  under  all  fuel  drums  providing 
heat  to  structures  on  the  pier. 

The  NSF  has  a  Spill  Prevention, 
Control,  and  Countermeasures  Plan  for 
all  the  stations  and  bases  under  its 
jurisdiction  in  Antarctica.  The  Plan 
includes  a  specific  section  for  McMurdo 
Station  that  addresses  fuel  storage  and 
transfer  systems,  the  annual  unloading 
of  drummed  lubricants,  solvents,  and 
hazardous  materials,  and  the  loading  of 
contaminated  solvents  and  materials  for 
removal  from  Antarctica.  For  example, 
if  NSF  personnel  observe  discoloration 
of  the  pumice  layer,  or  a  spill  or  leak, 
the  affected  pumice  is  removed  along 
with  any  contaminated  ice,  and  stored 
off  the  pier.  In  addition,  there  is 
considerable  vehicular  traffic  on  the  ice 
pier  during  vessel  offload  operations, 
and  the  possibility  of  leaks  from  engine 
blocks  cannot  be  totally  excluded. 
However,  the  NSF  has  informed  EPA 
that  the  vehicles  are  parked  on  the  pier 
for  only  brief  periods  of  time,  ranging 
from  minutes  to  less  than  an  hour,  and 


that  no  vehicles  are  ever  parked  on  the 
pier  ovemieht. 

As  a  result  of  the  analyses  described 
above  and  the  protective  measures  that 
have  been  instituted  by  the  NSF,  EPA 
has  concluded  that  no  contaminants  of 
concern  in  greater  than  trace  amounts 
will  be  contained  in  the  pier  when  it  is 
disposed,  and  further,  that  the  release  of 
the  ice  pier  into  McMurdo  Sound  would 
cause  only  minimal  adverse 
environmental  impacts.  The  long 
lengths  of  cable  and  the  shorter  lengths 
of  steel  pipe  will  sink  to  the  ocean  floor 
during  the  melting  process,  and  the 
short  lengths  of  wooden  poles  will  float 
in  the  ocean  for  several  months  before 
becoming  waterlogged  and  eventually 
sinking  to  the  ocean  floor. 

Although  precise  information  is  not 
available  on  the  time  required  for 
melting  and  disintegration  of  an  ice 
pier,  NSF  scientists  have  estimated  that 
such  processes  will  take  place  over 
several  years.  NSF  believes  that  the  ice 
pier  will  drift  from  the  release  point  in 
McMurdo  Sound,  into  the  Antarctic  Sea, 
and  eventually  into  the  Southern  Ocean, 
where  it  will  be  subject  to  the  currents 
of  the  Southern  Ocean.  However,  since 
it  is  not  known  how  long  the  ice  pier 
will  float  before  its  eventual 
disintegration  and  melting,  EPA 
believes  it  is  important  to  know  the 
direction  of  the  pier's  path,  prior  to  its 
final  disintegration.  Satellite  tracking  of 
large,  slowly  moving,  objects  is  a  well- 
estabUshed  technology,  especially  since 
estimates  of  course,  speed,  and  location 
need  only  be  made  several  times  a 
month. 

As  a  result,  the  NSF  is  directed,  as  a 
condition  of  this  permit,  to  utilize  a 
methodology  to  track  the  ice  pier  for  a 
period  of  one  year  from  the  date  of 
release  of  the  pier.  Such  methodologies 
may  include  the  use  of  satelUte-tracked 
pingers  placed  on  the  ice  pier,  or  any 
other  methodology  that  will  allow  data 
to  be  collected  on  the  course,  speed,  and 
location  of  the  ice  pier.  The  results  of 
these  tracking  efforts  are  to  be  included 
in  the  reports  that  the  NSF  is  required 
to  submit  to  EPA.  The  NSF  has 
informed  EPA  that  disposal  of  the  ice 
pier  is  expected  to  be  completed  by 
March  1, 1999;  however,  the  term  of  the 
permit  extends  to  March  1,  2000. 
because  of  the  tracking  and  reporting 
requirements  stipulated  in  this  {}ermit. 

m.  Justification  for  the  Emergency 
Permit 

The  NSF  initially  raised  the  matter  of 
a  permit  for  the  disposal  of  ice  piers 
from  McMurdo  Station  vdth  EPA  in  late 
1992.  At  that  time,  it  was  not  clear  that 
immediate  action  to  issue  the  permit 
was  necessary,  and  EPA's  preferred 


approach  was  to  amend  the  ocean 
dumping  regulations  to  add  a  new 
general  permit  at  40  CFR  Part  229, 
authorizing  the  dumping  of  ice  piers 
from  the  NSF  base  at  Mdviurdo  Station 
on  a  cycle  of  up  to  seven  years.  Work 
on  the  regulation  had  proceeded  to  the 
point  that  a  general  permit  had  been 
drafted  in  November  1998,  and  the 
internal  Agency  review  process  had 
begun.  However,  in  late  December  1998, 
the  NSF  determined  that  the  pier  had 
become  unsafe  for  future  operations, 
and  that  the  unloading  of  vessels  and 
deposition  of  heavy  materials  on  the 
pier  would  pose  a  substantial  and 
imacceptable  hazard  to  himian  life.  The 
pier  has  eroded  from  underneath,  and 
has  developed  internal  cracks  that 
cannot  be  repaired.  The  NSF  informed 
EPA  that  a  permit  to  allow  the  dimiping 
of  the  existing  ice  pier  would  be 
required  by  early  February  1999. 

At  that  point,  completion  of  the 
process  to  grant  a  general  permit  to  the 
NSF  through  rulemaking  by  early 
February  was  impossible,  due  to  the 
time  required  for  Agency  review  and 
approval  of  the  proposed  regulation, 
publication  in  the  Federal  Register,  a 
public  comment  period,  drafting  of  a 
final  rule  that  takes  into  account  the 
public  comments,  Agency  review  and 
approval,  and  publication  of  the  final 
rule  in  the  Federal  Register.  Issuance  of 
this  emergency  permit  allows  for 
immediate  disposal  of  the  current 
deteriorating  ice  pier;  work  on  the  rule 
providing  for  a  general  permit  for  the 
NSF  will  continue. 

Emergency  permits  are  addressed  in 
the  ocean  dumping  regulations  at  40 
CFR  220.3(c),  which  provides: 

1.  A  permit  may  be  issued  to  dump 
materials  where  substances  prohibited 
as  other  than  trace  contaminants  are 
present  in  greater  than  trace  amounts, 

(a)  After  consultation  with  the 
Department  of  State,  to  determine  if  any 
of  the  signatories  to  the  Convention  on 
the  Prevention  of  Marine  Pollution  by 
Dimiping  of  Wastes  and  Other  Matter 
(the  London  Convention  of  1972)  are 
likely  to  be  affected  by  the  emergency 
dumping;  and 

(b)  When  an  emergency  has  been 
demonstrated  to  exist  that  requires  such 
dumping.  The  emergency  must  pose  an 
unacceptable  risk  relating  to  human 
health,  and  admit  of  no  other  feasible 
solution.  As  used  in  40  CFR  220.3(c), 
"emergency"  refers  to  situations 
requiring  action  with  a  marked  degree  of 
urgency,  but  is  not  limited  to 
circimistances  that  require  immediate 

action. 

2.  Emergency  permits  may  be  issued 
ror  other  materials,  except  those 
prohibited  by  40  CFR  227.5.  without 
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consultation  fvith  the  Department  of 
State,  when  ^A  determines  that  there 
exists  an  emergency  requiring  the 
dumping  of  such  materials,  which  poses 
an  unacceptable  risk  to  human  health 
and  admits  of  no  other  feasible  solution. 

EPA  has  draermined  that  continued 
use  of  the  exiiting  ice  pier  would  pose 
an  unacceptable  risk  to  human  health, 
and  that  disposal  of  the  pier  admits  of 
no  other  feasible  solution.  To  continue 
operations  in  jAntarctica,  the  NSF  must 
have  a  permit]  that  will  allow  removal  of 
the  existing  ice  pier  and  its  subsequent 
disposal  at  seft.  NSF  must  have  this 
permit  by  earjy  February  1999,  so  that 
the  U.S.  Coast  Guard  icebreaker  (the 
transporter)  c^n  tow  the  deteriorating 

Eier  out  to  MtiMurdo  Sound  before  the 
arbor  and  the  Sound  freeze  solid. 
There  are  no  ather  disposal  options,  and 
there  is  no  otaer  method,  other  than 
towing  by  thei  icebreaker,  to  remove  the 
j)ier  from  Mcl^urdo  Station.  Failure  to 
remove  the  e^dsting  pier  and  construct 
a  new  one  pr^ents  a  serious  risk  to 
human  health  and  safety,  and  will 
jeopardize  tha  USAP's  ability  to 
continue  its  research  mission.  Without  a 
safe  platform  for  offloading  vessels, 
materials  caniiot  be  delivered  to 
resupply  the  station;  without  the 
resupply  of  NfcMurdo  Station,  activities 
in  Antarctica  would  have  to  be  halted, 
resulting  in  a  severe  impact  to  NSF's 
scientific  obje  ctives,  including  a 
significant  en'  ^ironmental  research 
program. 

Further,  the  re  are  no  materials  present 
on,  or  in,  thejce  pier  that  are  prohibited 
by  either  40  (J^  227.5  or  40  CFR  227.6. 
Thus,  the  Agency  has  determined  that 
all  necessary  conditions  for  issuance  of 
an  emergency  permit,  pursuant  to  40 
CFR  220.3(c),  ihave  been  met.  and 
further,  EPA  Qas  concluded  that  this 
emergency  dumping  action  will  have 
minimal  adverse  environmental  effects. 
EPA  also  belli  ives  that,  because  of  the 
urgency  of  th^  situation,  and  the  risk  to 
human  healthi  discussed  above,  notice 
and  public  cc^ment  on  this  emergency 
permit  are  impracticable,  unnecessary, 
and  not  in  the  public  interest.  Further, 
EPA  believes  that  the  public  interest 
requires  the  issuance  of  an  emergency 
permit  as  soo<i  as  possible. 

With  regard  to  notification  of  the  State 
Department,  4o  CFR  220.3(c) 
implements  tie  provisions  of  Article 
V(2)  of  the  London  Convention  1972  (LC 
72).  That  artidle  allows  the  issuance  of 
emergency  permits  as  an  exception  to 
LC  72  Article  jIV(l)(a)  and  Annex  I 
prohibitions  gainst  the  dumping  of 
certain  subst^ces.  Consistent  with  LC 
72  Article  V(^),  40  CFR  220.3(c)  is 
intended  to  assure  that  necessary 
consultation  with  the  International 


Maritime  Organization  and  potentially 
affected  states  take  place  if  the  material 
to  be  dumped  contains  greater  than 
trace  contaminants  of  LC  72  Annex  I 
substances.  Because  the  ice  pier  to  be 
dumped  does  not  contain  such 
materials,  the  consultation  provisions  of 
40  CFR  220.3(c)  are  not  relevant. 

IV.  Terms  and  Conditions  of  Permit 

1.  This  permit  authorizes  the 
transportation  and  dumping  into  ocean 
waters  of  an  ice  pier,  pursuant  to  the 
Marine  Protection,  Research,  eind 
Sanctuaries  Act  of  1972,  as  amended,  33 
U.S.C.  1401  et  seq.,  ("MPRSA"),  subject 
to  the  terms  and  conditions  set  forth 
herein.  All  transportation  and  dumping 
authorized  herein  shall  at  all  times  be 
undertaken  in  a  manner  consistent  with 
this  permit. 

2.  The  applicant  designated  above  is 
the  permittee,  and  is  responsible  for 
compliance  with  this  permit. 

3.  The  permittee  and  the  U.S.  Coast 
Guard  are  authorized  to  transport  the 
followring  ice  pier  for  ocean  disposal 
and  to  dump  it  into  ocean  waters,  by 
releasing  it  into  McMurdo  Sound: 

The  ice  pier  is  currently  attached  to 
the  National  Science  Foundation  base  at 
McMurdo  Station,  Antarctica.  This  ice 
pier  is  approximately  800  feet  long,  300 
feet  wide,  and  22  feet  thick,  and  is 
composed  of  frozen  seawater.  Enclosed 
in  the  pier  are  approximately:  21,000 
feet  of  one-inch  steel  cable  in  several 
layers  used  for  torsional  stability  of  the 
pier;  650  feet  of  two-inch  steel  pipe 
used  for  securing  the  cable;  and  6  stump 
ends  of  wooden  poles,  each 
approximately  four  feet  long,  used  for 
light,  power,  and  telephone  connections 
to  structures  that  have  been  removed 
from  the  pier. 

4.  The  ice  pier  shall  not  be  altered  in 
its  content  from  the  above  description 
by  the  addition  of  wastes  from  any  other 
soujrces.  The  layer  of  pumice  shall  be 
removed  from  the  surface  of  the  pier  to 
the  extent  feasible. 

5.  A  methodology  to  track  the  ice  pier 
released  &t)m  McMurdo  Station  shall  be 
established  and  utilized  for  a  period  of 
one  year  from  the  date  of  release  of  the 
ice  pier.  The  permittee  shall  submit  a 
full  report  on  the  tracking  efforts 
required  by  this  permit  and  the  results 
of  such  tracking  to  the  Oceans  and 
Coastal  Protection  Division  (OCPD),  in 
the  Office  of  Water  in  the  U.S. 
Environmental  Protection  Agency 
(address  below),  within  30  days 
following  the  termination  of  the  permit 
on  March  1,  2000. 

6.  Transportation  to,  and  dumping  at, 
any  location  other  than  that  authorized 
by  this  permit  shall  constitute  a 


violation  of  the  MPRSA  and  of  this 
permit. 

7.  Transportation  and  dumping  of  any 
materials  not  specifically  identified,  or 
in  excess  of  that  identified,  in  this 
permit  shall  constitute  a  violation  of  the 
MPRSA  and  this  permit. 

8.  If  any  dumping  or  transporting  is 
performed  by  an  entity  other  than  the 
identified  appHcant  or  transporter,  all 
reports  required  hereunder  shall  be 
jointly  executed  by  both  the  permittee 
and  an  officer  of  that  entity. 

9.  Any  dumping  or  transporting 
authorized  by  this  permit  by  any  entity 
other  than  the  identified  applicant  or 
transporter  shall  not  relieve  the 
identified  applicant  from  full 
responsibility  for  compliance  with  the 
terms  of  this  permit,  or  the  MPRSA,  or 
both;  nor  shall  the  issuance  of  this 
permit  relieve  any  other  applicant  or 
transporter  from  responsibility  for 
compliance  with  the  terms  of  this 
permit,  or  the  MPRSA,  or  both. 

10.  The  permittee  shall  submit  a  full 
report  on  the  dumping  activities 
authorized  by  this  permit  to  OCPD 
within  30  days  after  the  dumping.  This 
report  shall  include: 

A.  A  description  (by  latitude  and 
longitude)  of  the  precise  location  where 
the  ice  pier  was  released; 

B.  The  name  and  title  of  the  person 
in  charge  of  the  vessel  that  transported 
the  ice  pier  and  conducted  the 
operation; 

C.  The  time  of  the  dumping  activities, 
including  departure  from  McMurdo 
Station,  and  release  time  and  date. 

11.  The  permittee  shall  immediately 
notify  OCPD  of  any  violation  of  any 
condition  of  this  permit. 

12.  All  reports  and  notifications  to 
OCPD  required  under  this  permit  shall 
be  submitted  to:  Suzanne  Schwartz, 
Acting  Director,  Oceans  and  Coastal 
Protection  Division  (4504F),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington,  DC  20460. 

13.  The  reporting  requirements 
contained  in  this  permit  are  in  addition 
to  any  reporting  requirements  imposed 
by  any  other  agency. 

14.  The  transporter  shall  place  a  copy 
of  this  permit  in  a  conspicuous  place  in 
the  vessel  used  for  the  transportation 
and  dumping  operations  authorized 
herein. 

15.  The  terms  used  in  this  permit 
which  are  defined  in  Section  3  of  the 
MPRSA  shall  have  the.  same  meaning 
herein. 

16.  This  permit  may  be  modified  or 
revoked,  in  whole  or  in  part,  for  causes 
including,  but  not  limited  to,  the 
following: 

A.  Violation  of  any  term  or  condition 
of  the  permit; 
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B.  Misrepresentation,  inaccuracy,  or 
failure  by  the  applicant  to  disclose  all 
relevant  facts; 

C.  A  change  in  any  condition  or 
material  fact  upon  which  this  permit  is 
based  that  requires  either  a  temporary  or 
permanent  reduction  or  elimination  of 
the  authorized  transportation  or 
dumping  including,  but  not  limited  to, 
newly  discovered  scientiflc  data  relative 
to  the  granting  of  this  permit; 

D.  A  determination  by  EPA  that  the 
dumping  has  resulted,  is  resulting,  or 
may  result,  in  imminent  and  substantial 
harm  to  human  health  or  welfare,  or  to 
the  marine  environment;  and 

E.  Failure  to  notify  appropriate  EPA 
officials  of  dumping  activities. 

Signed  by ).  Charles  Fox. 
January  29, 1999. 

(FR  Doc.  99-2785  Filed  2-4-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6231-3] 

Science  Advisory  Board;  Notification 
of  Three  Public  Meetings;  February  24, 
February  25-26,  and  March  16, 1999 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 
three  Federal  Advisory  Committee 
meetings:  (a)  The  Science  Advisory 
Board's  (SAB)  Environmental 
Engineering  Committee  (EEC),  will  meet 
Wednesday  February  24, 1999;  (b)  the 
EEC's  Wet  Weather  Flows  and  Urban 
Infrastructure  Subcommittee  will  meet 
Thursday  and  Friday,  February  25-26, 
1999  (both  meetings  will  be  held  in 
Room  3709  of  the  Mall  at  the  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington,  DC  20460); 
and  (c)  the  EEC's  Statistical 
Consultation  Subcommittee  will  meet 
Tuesday  March  16, 1999  (in  Conference 
room  A  on  the  eleventh  floor  of  Crystal 
Gateway  One,  1235  Jefferson  Davis 
Highway,  Arlington,  VA).  These 
meetings  will  begin  no  earlier  than  8:00 
am  and  adjourn  no  later  than  6:30  pm 
Eastern  Time  and  are  open  to  the  public. 
Due  to  limited  space,  seating  will  be  on 
a  first-come  basis.  For  further 
information  concerning  this  meeting, 
please  contact  the  individuals  listed 
below.  Documents  that  are  the  subject  of 
SAB  reviews  are  normally  available 
from  the  originating  EPA  office  and  are 
not  available  from  the  SAB  Office. 


1.  Environmental  Engineering 
Committee  (EEC) 

No  reviews  are  being  conducted  on 
February  24.  At  this  meeting  the 
Committee  expects  to  discuss  a 
preliminfuy  draft  commentary  on 
sources  of  particulate  matter  (PM2.5). 
The  Committee  will  discuss  several 
potential  future  actions  including:  (a) 
Invited  presentations  on  barriers  to 
pollution  prevention  at  the  June 
meeting;  (b)  invited  presentations  on 
sediments;  (c)  the  pros  and  cons  of 
holding  a  quality  colloquium;  and  (d) 
evolving  opportunities  for  possible 
collaboration  with  other  advisory 
groups.  If  the  opportunity  arises,  there 
may  also  be  briehngs  by  and  discussions 
wiUi  the  Agency  on  various  topics  of 
mutual  interest. 

2.  EECs  Wet  Weather  Flows  and  Urban 
Infrastructure  Subcommittee 

The  Wet  Weather  Flows  and  Urban 
Infrastructure  Subcommittee  will  meet 
February  25-26  to  review  the  1996  Risk 
Management  Plan  for  Wet  Weather 
Flows  and  the  1997  Urban  Infrastructure 
Research  Plan — Water  and  Wastewater 
Issues  with  special  emphasis  on  the 
state  of  the  science  writeups,  research 
questions,  and  research  needs.  The 
Subcommittee  will  evaluate  both  the 
scientific  directions  and  scientific 
quality  taking  into  account  research 
others  are  doing  and  what  the  Office  of 
Water's  needs  are.  The  Wet  Weather 
Flows  research  areas  are:  (a) 
Characterization  and  problem 
assessment;  (b)  watershed  management; 

(c)  toxic  substance  impacts  and  control; 

(d)  control  technologies;  and  (e) 
infrastructure  improvement.  Copies  of 
the  materials  to  be  reviewed  can  be 
obtained  from  Diana  Meola,  Branch 
Secretary,  at  TEL:  (732)  321-6635,  FAX: 
(732)  321-6640,  e-mail: 
<meola.diana@epa.gov>  or  Daniel 
Sullivan.  P.E.,  Chief  of  the  Urban 
Watershed  Management  Branch  at  TEL: 
(732)  321-6677,  e-mail: 
<sullivan.daniel@epa.gov>.  Copies  of 
any  hand-outs  distributed  at  the  meeting 
in  the  course  of  these  "briefings  will  be 
available  subsequently  through  Ms. 
Mary  Winston,  address  below. 

3.  EEC's  Statistical  Consultation 
Subcommittee 

The  purpose  of  the  March  16  meeting 
is  to  provide  a  consultation  for  the 
Office  of  Solid  Waste  and  Emergency 
Response  on  the  advantages  and 
disadvantages  of  various  approaches  for 
the  development  of  cleanup  goals  at 
waste  sites,  emphasizing  those  of 
average  or  "not  to  exceed" 
concentrations. 


A  "Consultation"  is  the  SAB's  means 
of  conferring — in  public  session — with 
the  Agency  on  a  technical  matter  before 
the  Agency  has  begun  substantive  work 
on  that  issue.  The  goal  is  to  leaven 
EPA's  thinking  on  an  issue  by 
brainstorming  a  variety  of  approaches  to 
the  problem  very  early  in  the 
development  process.  There  is  no 
attempt  or  intent  to  express  an  SAB 
consensus  or  to  generate  an  SAB  report. 
The  Board,  via  a  brief  letter  simply 
notifies  the  Administrator  that  a 
Consultation  has  taken  place.  The  Board 
hopes  this  consultation  will  be  of  help 
to  OSWER  when  it  later  develops 
guidance  for  risk  managers  on  the 
appropriate  application  of  "risk-based" 
cleanup  levels.  Because  this  is  a 
consultation,  there  are  no  review 
documents.  However,  for  background 
purposes,  some  brief  descriptive 
docimients  can  be  obtained  from  Janine 
Dinan  at  TEL:  (703)  603-6824,  FAX: 
(703)  603-9133,  or  via  e-mail 
<dinan.janine®epa.gov>.  Copies  of  any 
hand-outs  distributed  at  the  meeting  in 
the  course  of  these  briefings  will  be 
available  subsequently  through  Ms. 
Mary  Winston,  address  below. 

Members  of  the  public  desiring 
additional  information  about  the 
meetings  should  contact  Kathleen  White 
Conway,  Designated  Federal  Officer 
(DFO),  Environmental  Engineering 
Committee,  Science  Advisory  Board 
(1400).  Room  3702L,  U.S.  EPA.  401  M 
Street,  SW,  Washington,  DC  20460; 
telephone/voice  mail  at  (202)  260-2558; 
fax  at  (202)  260-7118;  or  via  e-mail  at: 
<conway.kathleen@epa.gov>.  A  copy  of 
the  draft  Agenda  is  available  from  Ms. 
Mary  Winston  at  TEL:  (202)  260-2554; 
FAX:  (202)  260-7118;  or  via  e-Mail  at: 
<winston.mary@epa.gov>. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  at  the 
February  24  meeting  or  the  February 
25-26  meeting  must  contact  Ms. 
Conway  in  writing  (by  letter,  fax  or  e- 
mail — see  previously  stated 
information)  no  later  than  12  noon 
Eastern  Time,  Wednesday,  February  17, 
1998  in  order  to  be  included  on  the 
Agenda.  Those  wishing  to  do  so  at  the 
March  16  meeting  should  contact  Ms. 
Conway  by  12  noon  Eastern  time 
Wednesday  March  10.  Public  comments 
will  be  limited  to  ten  minutes  per 
speaker  or  organization.  The  request 
should  identify  the  name  of  the 
individual  making  the  presentation,  the 
organization  (if  any)  they  will  represent, 
any  requirements  for  audio  visual 
equipment  (e.g.,  overhead  projector, 
35mm  projector,  chalkboard,  etc),  and  at 
least  35  copies  of  an  outline  of  the 
issues  to  be  addressed  or  of  the 
presentation  itself. 
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Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Scienoe  Advisory  Board  expects 
that  public  smtements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  I^  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes.  Written  comments  (at  least  35 
copies)  receited  in  the  SAB  Staff  Office 
sufficiently  prior  to  a  meeting  date,  may 
be  mailed  to  |he  relevant  SAB 
committee  on  subcommittee  prior  to  its 
meeting:  comnnents  received  too  close  to 
the  meeting  date  will  normally  be 
provided  to  the  committee  at  its 
meeting.  Wrii  ten  comments  may  be 
provided  to  L  le  relevant  committee  or 
subcommittee  up  until  the  time  of  the 
meeting. 

Additional  information  concerning 
the  Science  /dvisory  Board,  its 
structure,  function,  and  composition, 
may  be  founa  on  the  SAB  Website 
(http://www.ppa.gov/sab)  and  in  The 
Annual  Repoh  of  the  Staff  Director 
which  is  avaiUable  from  the  SAB 
Publications  Btaff  at  (202)  260-4126  or 
via  fax  at  (202)  260-1889.  Individuals 
requiring  special  accommodation  at 
SAB  meetings,  including  wheelchair 
access,  shoulq  contact  the  appropriate 
ve  business  days  prior  to 
that  appropriate 
can  be  made. 


DFO  at  least 
the  meeting 
arrangement: 

Dated:  Janui 
Donald  G.  B. 

Staff  Director. 

|FR  Doc.  99-2^84  Filed  2 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-6300-2] 

Science  Advisory  Board;  Emergency 
Notification  of  Public  Advisory 
Committee  Meetings 

Pxirsuant  to  the  Federal  Advisory 
Conmiittee  Afct.  Public  Law  92-463, 
notice  is  hereby  given  that  one 
Committee  of  the  Science  Advisory 
Board  (SAB)  ivill  meet  on  the  dates  and 
times  described  below.  All  times  noted 
are  Eastern  Time.  The  meeting  is  open 
to  the  publicj  however,  seating  is 
limited  and  available  on  a  first  come 
basis.  Documjents  that  are  the  subject  of 
SAB  reviews  lare  normally  available 
from  the  orig  nating  U.S.  Environmental 
Protection  Aj  ency  (EPA)  office  and  are 
not  available  from  the  SAB  Office. 
Public  drafts  of  SAB  reports  are 
available  to  L  le  Agency  and  the  public 


from  the  SAB  office.  Details  on 
availability  are  noted  below. 

1.  Drinking  Water  Committee  (DWC) 

The  Drinking  Water  Committee 
PWC)  of  the  Science  Advisory  Board 
(SAB)  will  hold  a  public  meeting 
beginning  at  9:00  am  Wednesday, 
February  17, 1999  and  ending  not  later 
than  5:00  pm  Thursday,  February  18, 
1999.  The  meeting  will  be  held  at  the 
Drawbridge  Estate  hotel,  2477  Royal 
Drive,  Ft.  Mitchell,  Kentucky,  41017; 
telephone  (606)  341-2800.  At  this 
meeting,  the  Committee  will  complete 
its  review  of  the  US  EPA  ORD 
comparative  risk  framework  method  (an 
approach  for  balancing  the  chemical 
and  microbial  risks  from  drinking  water) 
and  receive  a  briefing  on  the  status  of 
the  EPA's  water  consumption  project. 

On  December  10-11,  1998,  the 
Drinking  Water  Committee  held  its  first 
meeting  at  which  comparative  risk 
framework  review  was  initiated.  At  that 
time,  the  Agency  briefed  the  Committee 
on  the  various  components  of  the 
framework  and  a  case  study,  after 
which,  members  and  Agency 
representatives  discussed  specific 
topics.  These  interactions  are  captured 
in  the  minutes  of  the  December,  1998 
meeting  which  includes,  as  attachments, 
the  written  comments  of  the  individual 
review  panel  members.  The  DWC 
engaged  in  a  consultation  with  the 
Agency  on  the  water  consumption 
project  at  its  June  18, 1998  meeting. 

Background — (a)  Comparative  Risk 
Framework  Methodology:  The  Safe 
Drinking  Water  Act  (SDWA)  requires 
EPA  to  provide  for  the  maximum 
control  of  exposures  to  pathogenic 
organisms  in  water  while  minimizing 
concomitant  exposures  to  the 
disinfection  byproducts  (DBFs)  that 
might  be  generated  by  control  measures. 
SDWA  also  requires  EPA  to  conduct 
cost-benefit  einalyses  of  the  regulatory 
impacts  in  order  to  identify  cost- 
effective  drinking  water  treatment 
options. 

The  National  Center  for 
Environmental  Assessment-Cincinnati 
Office  (NCEA-Cin)  has  developed  a 
methodology  for  risk  analysis  and 
comparison  that  could  help  to  inform 
the  Agency  while  it  is  considering 
SDWA  regulatory  and  implementation 
actions.  The  Agency's  draft  document. 
Comparative  Risk  Framework 
Methodology  and  Case  Study 
(Framework  Document),  presents  a 
method  for  such  comparisons  that 
applies  the  prevention-effectiveness 
approach  developed  by  the  Centers  for 
Disease  Control  for  structuring  and 
analyzing  complex  risk  trade-off 
problems.  Prevention-effectiveness 


research  combines  tools  of  decision  and 
economic  analysis  to  look  at  the  cost- 
effectiveness  of  different  public  health 
interventions  and  employs  decision 
trees  to  explicitly  and  graphically 
structure  the  problem.  The  document 
consists  of  a  Comparative  Risk 
Framework  Methodology  (CRFM)  and  a 
Case  Study.  The  application  of  this 
approach  explicitly  recognizes 
disinfection  and  treatment  of  drinking 
water  to  be  primary  public  health 
intervention  and  prevention  measures 
designed  to  minimize  the  transmission 
of  microbial  pathogens  in  drinking 
water. 

Charge — Comparative  Risk 
Framework  Methodology:  The  Ehinking 
Water  Committee  was  requested  to 
review  the  strategy  proposed  for 
structuring  and  analyzing  this 
comparative  risk/risk  tradeoff  problem, 
including  the  overall  concept,  the  use  of 
population-based  probabilities  for 
expressing  both  cancer  and  noncancer 
health  risks  and  mechanisms  for 
arriving  at  these  numbers,  and  the  pros 
and  cons  of  the  different  common 
metrics/weights  proposed  for  comparing 
qualitatively  and  quantitatively  different 
health  risks.  Specific  charge  questions 
are  available  by  contacting  the  Office  of 
the  Science  Advisory  Board  at  the 
address  noted  below.  Charge  questions 
are  included  for  the  following  areas: 
overall  approach;  the  comparative  risk 
framework  methodology;  the  case  study; 
engineering  and  water  treatment  issues; 
risk  characterization;  microbial  risks; 
chemical  dose-response  assessment; 
exposure;  health  conditions;  the 
common  health  metric;  the  results  of  the 
methods  application;  and  research 
needs. 

(b)  Water  Consumption  Estimates  for 
the  United  States:  EPA  is  now 
developing  estimates  of  water  intake  for 
the  United  States.  Included  in  the  final 
report  will  be  estimates  of  water  intake 
(mimicipal  tap  and  bottled  water)  with 
percentile  distributions  by  age,  gender, 
race,  socioeconomic  status,  and 
geographic  region  and  separately  for 
pregnant  and  lactating  women.  The 
estimates  will  be  derived  using  a 
method  developed  by  EPA  which  will 
be  applied  to  data  contained  in  the 
United  States  Department  of 
Agriculture's  1994-1996  Continuing 
Survey  of  Food  Intake  by  Individuals 
(CSFII).  EPA  anticipates  wide  use  of  the 
estimates  in  future  drinking  water  rule- 
making activities.  This  will  be  one  of 
two  briefings  for  standing  Science 
Advisory  Board  committees  in 
preparation  for  a  formal  SAB  review  of 
the  EPA  water  consimiption  report 
during  the  Spring  of  1999.  The  other 
briefing  will  occur  during  the  March 
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1999  meeting  of  the  SAB's  Integrated 
Human  Exposure  Committee. 

For  Further  Information  Contact: 
Single  copies  of  the  background 
information  for  the  review  of  the  risk 
comparison  framework  can  be  obtained 
by  contacting  Mr.  Glenn  Rice,  US  EPA 
National  Center  for  Environmental 
Assessment,  26  Martin  Luther  IGng 
Drive.  Cincinnati,  Ohio  45268;  or  by 
telephone  at  (513)  569-7813.  No 
background  documents  are  expected  to 
be  provided  to  the  Committee  for  the 
water  consumption  briefing.  Additional 
information  for  this  meeting,  or  the 
meeting  agenda,  can  be  obtained  by 
contacting  Mr.  Thomas  O.  Miller. 
Designated  Federal  Officer  (DFO)  for  the 
Drinking  Water  Committee,  Science 
Advisory  Board  (1400),  U.S.  EPA,  401  M 
Street,  SW.  Washington,  DC  20460;  by 
telephone  at  (202)  260-5886;  by  fax  at 
(202)  260-7118  or  via  the  E-Mail  at: 
miller.tom@epa.gov,  or  by  contacting 
Ms.  Dorothy  Clark  at  (202)  260-6555,  by 
fax  at  (202)  260-7118,  and  by  E-Mail  at: 
clark.(lorothy@epa.gov.  Anyone  wishing 
to  make  an  oral  presentation  to  the 
Committee  must  contact  Mr.  Miller,  in 
writing  (by  letter,  fax,  or  E-mail)  no  later 
than  12  noon,  Thursday,  February  11, 
1999,  in  order  to  be  included  on  the 
Agenda.  The  request  should  identify  the 
name  of  the  individual  who  will  make 
the  presentation  and  an  outline  of  the 
issues  to  be  addressed.  At  least  35 
copies  of  any  writta^  comments  to  the 
Committee  are  to  be  given  to  Mr.  Miller 
no  later  than  the  time  of  the 
presentation  for  distribution  to  the 
Committee  and  the  interested  public. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes.  For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Written  comments 
(at  least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date  (usually  one  week  before 
the  meeting),  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee;  comments  received  too 
close  to  the  meeting  date  will  normally 
be  provided  to  the  committee  at  its 
meeting,  or  mailed  soon  after  receipt  by 
the  Agency.  Written  comments  may  be 
provided  to  the  Drinking  Water 
Committee  up  until  the  time  of  the 
meeting,  however,  for  this  meeting  only. 


delayed  comments  received  up  to  15 
days  after  the  meeting  will  be  provided 
to  the  Conunittee  for  consideration  and 
will  be  made  part  of  the  permanent 
Committee  record. 

Additional  information  concerning 
the  Science  Advisory  Board,  its 
structure,  function,  and  composition, 
may  be  found  on  the  SAB  Website 
{http://www.epa.gov/sab)  and  in  The 
Annual  Report  of  the  Staff  Director 
which  is  available  from  the  SAB 
Publications  Staff  at  (202)  260-^126  or 
via  fax  at  (202)  260-1889.  Individuals 
requiring  special  accommodation  at 
SAB  meetings,  including  wheelchair 
access,  should  contact  the  appropriate 
DFO  at  least  five  business  days  prior  to 
the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  February  3, 1999. 
Donald  G.  Banies, 

Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  99-2952  Filed  2-4-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00669A;  FRL-6061-8] 

Pesticides:  Science  Policy  Issues 
Related  to  the  Food  Quality  Protection 
Act;  Extension  of  Comment  Period 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  On  December  4,  1998,  EPA 
issued  a  notice  of  availability  for  the 
draft  science  policy  paper  "Proposed 
Threshold  of  Regulation  Policy  When  a 
Food  Use  Does  Not  Require  a 
Tolerance."  The  comment  period  would 
have  ended  February  4, 1999.  In 
response  to  several  requests,  EPA  has 
decided  to  extend  the  comment  period 
two  weeks. 

DATES:  Written  comments  must  be 
submitted  to  EPA  by  February  18, 1999. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  deliver  comments  to:  Rm.  1132, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Follow  the  instructions 
under  Unit  II.  of  this  docxmient.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 


Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pubUc  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  119  at  the  Virginia  address  given 
in  this  unit,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Kempter  (7505C),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Room  713D, 
CM#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA,  (703)  305-5448,  e-mail: 
kempter.carlton@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Agency  has  issued  the  draft 
document  listed  in  the  SUMMARY  at 
the  beginning  of  this  document  and 
solicited  comments  on  it.  The 
background  on  this  docimient  can  be 
found  in  the  previous  Federal  Register 
notice  published  on  December  4,  1998 
(63  FR  67063)  (FRL-6048-2).  In 
response  to  several  requests,  a  time 
extension  of  two  weeks  is  being 
provided  such  that  the  comment  period 
will  now  end  on  February  18,  1999. 

II.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  control 
number  OPP-00569  for  "Proposed 
Threshold  of  Regulation  PoUcy  When  a 
Food  Use  Does  Not  Require  a 
Tolerance."  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
hohdays.  The  official  rulemaking  record 
is  located  at  the  Virginia  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketdepa.gov 

electronic  comments  must  be 
subinitted  as  an  ASQI  file  avoiding  the 
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use  of  special]  characters  and  any  form 
of  encryption  Comments  and  data  will 
also  be  accep  ed  on  disks  in 
WordPerfect  in  5.1/6.1  or  ASCII  file 
format.  All  co  mments  and  data  in 
electronic  forn  must  be  identified  by 
the  docket  control  number  OPP-00569. 
Electronic  coaiments  on  this  document 
may  be  filed  online  at  many  Federal 
Depository  Libraries. 

List  of  Subjc 

Environmental  protection, 
Administrati\<e  practice  and  procedure, 
Agricultural  qommodities,  pesticides 
and  pests. 

Dated:  Februiy  3, 1999. 
Susan  H.Wayliind. 

Acting  Assistan  I 
Prevention 


A  dministratoT  for 
Femicides  and  Toxic  Substances. 


(FR  Doc.  99-29  51  Filed  2-4-99;  8:45  am] 
BILUNO  CODE  €MMO-^ 


ENVIRONMEHTAL  PROTECTION 
AGENCY 


Eirr/ 


[OPP-00542B:  ^RL-6060-7] 

Pesticides;  Stience  Policy  Issues 
Related  to  tti4  Food  Quality  Protection 
Act 

agency:  Envii  onmental  Protection 

Agency  (EPAl 

ACTION:  Notice  of  availability. 

SUMMARY:  EPA  is  announcing  the 
availability  ofithe  revised  version  of  the 
pesticide  science  policy  docimient 
originally  entjtled  "Guidance  for 
Identifying  Pesticide  Chemicals  That 
Have  a  Comm  on  Mechanism  of 
Toxicity,  for  Use  in  Assessing  the 
Cumulative  Taxic  Effects  of  Pesticides." 
This  document  was  made  available  as  a 
draft  document  on  August  6,  1998,  for 
public  commint  (63  FR  42031)  (FRL- 
5797-7).  The  title  of  the  docimient  has 
been  changedjto  "Guidance  for 
Identifying  Pesticide  Chemicals  and 
Other  Substances  That  Have  a  Common 
Mechanism  o|  Toxicity."  The  revised 
guidance  document  describes  the 
approach  that  EPA  will  use  for 
identifying  and  categorizing  pesticide 
chemicals  ana  other  substances  that 
cause  a  common  toxic  effect  by  a 
common  meqianism,  for  purposes  of 
assessing  the  Cumulative  toxic  effects  of 
such  substandes.  Interested  parties  may 
request  a  copy  of  the  Agency's  revised 
guidance  document  and  responses  to 
public  comments  as  set  forth  in  Unit  I. 
of  this  document.  This  notice  is  the  fifth 
in  a  series  of  science  policy  issues 
related  to  the  [Tolerance  Reassessment 
Advisory  Coiimittee  (TRAC). 


FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  concerning  the  revised 
document  "Guidance  for  Identifying 
Pesticide  Chemicals  and  Other 
Substances  That  Have  a  Common 
Mechanism  of  Toxicity,"  contact  by 
mail:  Dr.  Stephen  C.  DeVito,  Office  of 
Pesticide  Programs,  Health  Effects 
Division  {7509C),  Enviromnental 
Protection  Agency,  401  M  St.,  SW, 
Washington,  DC  20460;  telephone 
number:  (703)  308-9584;  fax  number 
(703)  308-7157;  e-mail: 
devito.steve@epamail.epa.gov  . 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  How  Can  I  Get  Additional 
Information  or  Copies  of  This  Document 
or  Other  Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
the  science  policy  paper  at  http:// 
www.epa.gov/pesticides/.  On  the  Office 
of  Pesticide  Program  Home  Page  select 
"TRAC"  and  then  look  up  the  entry  for 
this  document.  You  can  also  go  directly 
to  the  listings  at  the  EPA  Home  page  at 
the  Federal  Register  —  Environmental 
Documents  entry  for  this  docimtient 
under  "Laws  and  Regulations"  (http:// 
www.epa.gov/fedrgstr/)  to  obtain  this 
notice  and  the  science  policy  paper. 

2.  Fax  on  Demand.  You  may  request 
to  receive  a  faxed  copy  of  this 
document,  as  well  as  supporting 
information,  by  using  a  faxphone  to  call 
(202)  401-0527  and  selecting  item  6055 
for  "Guidance  for  Identifying  Pesticide 
Chemicals  and  Other  Substances  That 
Have  a  Common  Mechanism  of 
Toxicity."  You  may  also  follow  the 
automated  menu. 

3.  In  person  or  by  phone.  If  you  have 
any  questions  or  need  additional 
information  about  this  action,  you  may 
contact  the  appropriate  technical  person 
identified  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section  of 
this  dociunent.  In  addition,  the  official 
record  for  the  science  policy  paper 
listed  in  the  SUMMARY  section  of  this 
document,  including  the  public 
versions,  has  been  established  under  the 
docket  control  number  OPP-00542.  A 
detailed  summary  of  the  comments  and 
of  the  Agency's  response  to  the 
comments  is  available  in  the  same 
docket  file.  A  public  version  of  each 
record,  including  printed,  paper 
versions  of  any  electronic  comments, 
which  does  not  include  any  information 
claimed  as  Confidential  Business 
Information  (CBI),  is  available  for 
inspection  in  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arhngton,  VA,  fi-om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 


holidays.  The  Public  Information  and 
Records  Integrity  Branch  telephone 
number  is  703-305-5805. 

II.  Background 

On  August  3, 1996,  the  Food  Quality 
Protection  Act  of  1996  (FQPA)  was 
signed  into  law.  Effective  upon 
signature,  the  FQPA  significantly 
amended  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  Among  other 
changes,  FQPA  established  a  stringent 
health-based  standard  ("a  reasonable 
certainty  of  no  harm")  for  pesticide 
residues  in  foods  to  assiu-e  protection 
fit)m  unacceptable  pesticide  exposure; 
provided  heightened  health  protections 
for  infants  and  children  from  pesticide 
risks;  required  expedited  review  of  new, 
safer  pesticides;  created  incentives  for 
the  development  and  maintenance  of 
effective  crop  protection  tools  for 
farmers;  required  reassessment  of 
existing  tolerances  over  a  10-year 
period;  and  required  periodic  re- 
evaluation  of  pesticide  registrations  and 
tolerances  to  ensure  that  scientific  data 
supporting  pesticide  registrations  will 
remain  up-to-date  in  the  future. 

Subsequently,  the  Agency  established 
the  Food  Safety  Advisory  Committee 
(FSAC)  as  a  subcommittee  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT)  to  assist  in  soliciting  input 
from  stakeholders  and  to  provide  input 
to  EPA  on  some  of  the  broad  policy 
choices  facing  the  Agency  and  on 
strategic  direction  for  the  Office  of 
Pesticide  Programs.  The  Agency  has 
used  the  interim  approaches  developed 
through  discussions  with  FSAC  to  make 
regulatory  decisions  that  met  FQPA's 
standard,  but  that  could  be  revisited  if 
additional  information  became  available 
or  as  the  science  evolved.  As  EPA's 
approach  to  implementing  the  scientific 
provisions  of  FQPA  has  evolved,  the 
Agency  has  sought  independent  review 
and  public  participation,  often  through 
presentation  of  many  of  the  science 
pohcy  issues  to  the  FIFRA  Scientific 
Advisory  Panel  (SAP),  a  group  of 
independent,  outside  experts  who 
provide  peer  review  and  scientific 
advice  to  EPA's  Office  of  Pesticide 
Programs  (OPP). 

In  addition,  as  directed  by  Vice 
President  Albert  Gore,  EPA  has  been 
working  with  the  U.S.  Department  of 
Agriculture  (USDA)  and  another 
subcommittee  of  NACEPT,  the 
Tolerance  Reassessment  Advisory 
Committee  (TRAC),  chaired  by  the  EPA 
Deputy  Administrator  and  the  USDA 
Deputy  Secretary,  to  address  FQPA 
issues  and  implementation.  TRAC 
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comprises  more  than  50  representatives 
of  aftected  user,  producer,  consumer, 
public  health,  environmental,  states  and 
other  interested  groups.  The  TRAC  has 
met  five  times  as  a  full  committee  from 
May  27  through  September  16. 1998. 

The  Agency  has  been  working  with 
the  TRAC  to  ensure  that  its  science 
policies,  risk  assessments  of  individual 
pesticides,  and  process  for  decision 
making  are  transparent  and  open  to 
public  participation.  An  important 
product  of  these  consultations  with 
TRAC  is  the  development  of  a 
framework  for  addressing  key  science 
policy  issues.  The  Agency  decided  that 
the  FQPA  implementation  process 
would  benefit  from  initiating  notice  and 
comment  on  the  major  science  policy 
issues. 

The  TRAC  identified  nine  science 
policy  issue  areas  they  believe  were  key 
to  implementation  of  FQPA  and 
tolerance  reassessment.  The  framework 
calls  for  EPA  to  provide  one  or  more 
documents  for  comment  on  each  of  the 
nine  issues  by  announcing  their 
availability  in  the  Federal  Register.  In 
addition  to  comments  received  in 
response  to  these  Federal  Register 
notices,  EPA  will  consider  comments 
received  during  the  TRAC  meetings. 
Each  of  these  issues  is  evolving  and  in 
a  different  stage  of  refinement. 
Accordingly,  as  the  issues  are  further 
refined  by  EPA  in  consultation  with 
USDA  and  others,  they  may  also  be 
presented  to  the  SAP. 

In  accordance  with  the  homework 
described  in  a  separate  notice  published 
in  the  Federal  Register  of  October  29, 
1998  (63  FR  58038)  (FRL-6041-5),  EPA 
is  issuing  a  series  of  draft  documents 
concerning  nine  science  policy  issues 
identified  by  the  TRAC  related  to  the 
implementation  of  FQPA. 

m.  Summary  of  Revised  Science  Policy 
Guidance  Document 

This  Federal  Register  notice 
announces  the  availability  of  a  revised 
version  of  the  EPA  pesticide  science 
policy  guidance  docimient  that  has  been 
retitled  "Guidance  for  Identifying 
Pesticide  Chemicals  and  Other 
Substances  That  Have  a  Common 
Mechanism  of  Toxicity."  The  guidance 
document  describes  the  approach  that 
EPA  will  use  for  identifying  and 
categorizing  pesticide  chemicals  and 
other  substances  that  cause  a  common 
toxic  effect  by  a  common  mechanism, 
for  purposes  of  assessing  the  cumulative 
toxic  effects  of  such  substances. 
Specifically,  the  guidance  document 
describes: 

1.  EPA's  interpretation  of  common 
mechanism  of  toxicity  with  respect  to 


making  a  determination  of  safety  under 
FFDCA  as  amended  by  FQPA. 

2.  The  specific  steps  that  need  to  be 
taken  for  identifying  mechanisms  of 
toxicity  of  pesticides  and  other 
substances  that  cause  a  common  toxic 
effect. 

3.  The  types  of  data  (and  their 
sources)  that  are  needed  for  doing  so. 

4.  How  these  data  are  to  be  used  in 
reaching  conclusions  regarding 
commonality  of  mechanisms  of  toxicity. 

5.  Criteria  the  Agency  will  use  for 
categorizing  pesticides  and  other 
substances  for  purposes  of  conducting 
cumulative  risk  assessments. 

The  Agency  plans  to  use  this 
guidance  as  the  initial  step  in  its  process 
to  assess  the  possibility  of  cumulative 
toxicity  to  human  health  that  may  be 
caused  by  pesticides  and  other 
substances  that  are  toxic  from  a 
common  mechanism.  The  Agency  is 
currently  developing  guidance  for 
conducting  ciunulative  risk  assessments 
that  it  will  use  to  characterize  the 
potential  for  cumulative  toxicity  to 
human  health  that  may  result  from 
exposure  to  pesticides  and  other 
substances  that  have  a  common 
mechanism  of  toxicity.  That  guidance 
will  be  made  available  for  pubUc 
comment  in  June,  1999. 

rV.  Summary  of  Agency's  Response  to 
Public  Comments 

In  the  Federal  Register  of  August  6, 
1998  (63  FR  42031)(FRL-5797-7),  EPA 
annoimced  the  availability  of  a  draft 
version  of  the  document  described  in 
Unit  III.  of  this  document  and  solicited 
pubhc  comment.  The  original  public 
comment  period  ended  on  September  6, 
1998,  but  was  extended  to  October  8, 
1998,  at  63  FR  47290,  September  4, 1998 
(FRL-6028-7).  The  Agency  received 
comments  fitjm  16  different 
organizations.  The  Agency  would  like  to 
thank  these  organizations  for  critically 
reviewing  the  document,  and  for 
providing  recommendations  to  improve 
the  science  policy  described  therein.  All 
comments  were  considered  by  the 
Agency  in  revising  the  document.  The 
comments  and  the  Agency's  responses 
to  these  comments  are  briefly 
summarized  below. 

Many  of  the  public  comments  were 
similar  in  content,  and  pertained  to 
general  issues  dealing  with  grouping 
chemicals  for  purposes  of  ciunulative 
risk  assessment,  or  specific  sections 
within  the  draft  document.  To  facilitate 
review  and  consideration  of  the 
comments  for  purposes  of  revising  the 
document,  the  Agency  grouped  the 
comments  in  accordance  to  nature  of  the 
comment,  or  issue  or  section  of  the 
document  with  which  they  addressed. 


Hence,  comments  were  grouped  as 
follows:  Purpose  and  introduction  of  the 
guidance  document;  exposure  issues; 
consideration  of  substances  other  than 
pesticides;  definitions  of  terms;  and 
assessing  cumulative  toxicity.  Following 
is  a  brief  summary  of  the  more 
significant  comments  received  in  these 
areas,  along  with  EPA's  general 
responses.  A  more  detailed  summary  of 
the  comments  and  the  Agency's 
response  to  the  comments  is  available  as 
described  in  Unit  I.  of  this  document. 

A.  Purpose  and  Introduction  of  the 
Guidance  Document 

Several  commentors  appear  to  have 
misunderstood  the  purpose  of  the 
document.  These  commentors  were  of 
the  impression  that  the  primary  purpose 
of  the  dociunent  is  to  describe  the 
approach  EPA  will  use  to  assess 
cumulative  toxicity  and  risk  from 
pesticides  that  have  a  common 
mechanism  of  toxicity.  However,  the 
purpose  of  the  document,  as  stated  in 
the  draft  version,  is  to  describe  the 
process  that  EPA  will  use  for  identifying 
pesticides  and  other  substances  that 
cause  a  common  toxic  effect  by  a 
common  mechanism  of  toxicity. 

B.  Exposure  Issues 

A  number  of  commentors  raised  the 
issue  of  exposure.  One  commentor 
suggested  that  grouping  of  chemicals 
should  be  based  only  on  causing  a 
common  toxic  effect  by  a  common 
mechanism,  excluding  exposure  as  a 
criterion  for  grouping.  Other 
commentors  suggested  that  EPA  should 
do  an  exposure  assessment  first  and  use 
exposure  as  a  basis  for  grouping.  The 
Agency  will  not  use  exposure  as  a 
criterion  for  grouping  chemicals  that 
cause  a  common  toxic  effect  by  a 
common  mechanism.  Exposure  will  be 
considered,  however,  during  the 
assessment  and  characterization  of 
cumulative  effects  of  pesticides  that 
have  a  common  mechanism  of  toxicity. 

Several  commentors  stated  that  there 
is  a  lack  of  detail  or  discussion  on  how 
the  Agency  plans  to  assess  exposure 
when  conducting  cumulative  risk 
assessments  on  chemicals  that  have 
been  grouped  by  common  mechanism  of 
toxicity.  Some  commentors  stated  that 
the  document  needs  to  be  expanded  to 
include  more  detail  on  how  the  Agency 
will  conduct  cimiulative  risk 
assessments  on  pesticides  that  have  a 
common  mechanism  of  toxicity.  Two 
commentors  suggested  that  the  guidance 
document  should  be  revised  to  include 
examples  on  how  the  Agency  will: 
Apply  the  common  mechanism 
guidelines;  assess  ciunulative  toxicity; 
and  conduct  cumulative  risk 
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assessments.  The  Agency's  response  to 
these  comments  is  as  follows.  First,  the 
Agency  will  nake  available  in  the  near 
future  specifjc  examples  of  how  it  will 
apply  its  guidance  for  identifying 
pesticide  chamicals  that  have  a  common 
mechanism  (Jf  toxicity.  Secondly,  the 
primary  purpose  of  the  document  is  to 
describe  the  ipproach  that  EPA  will  use 
to  identify  pesticides  that  have  a 
common  mei  danism  of  toxicity,  and  not 
how  the  Agehcy  will  assess  exposure  to 
such  pesticides  and  the  cumulative  risks 
that  they  ma;  r  pose.  The  Agency  is 
currently  prt  paring  a  document  that 
will  describe  the  approach  it  will  use  to 
conduct  cumulative  risk  assessments. 
That  docume  nt  will  provide  details  on 
exposure  ans  lyses. 

Some  com  nentors  stated  that  EPA 
should  not  n  strict  cumulative  risk 
assessments  to  only  those  pesticides 
within  a  conimon  mechanism  group  for 
which  there  is  concomitant  (i.e.. 
simultaneous)  exposure  (as  stated  in  the 
draft  version),  whereas  other 
coramentors  stated  that  the  Agency 
should  restribt  cumulative  risk 
assessments  jto  only  those  pesticides 
within  a  groip  for  which  there  is 
concomitant  exposure.  The  Agency 
agrees  that  cumulative  toxicity  may 
result  from  Exposures  that  are  not 
concomitant!  and  cimiulative  risk 
assessments  performed  by  the  Agency 
on  pesticides  within  a  common 
mechanism  group  should  not  be 
restricted  to  only  those  for  which  there 
is  concomitant  exposure.  In  addition  to 
concomitant  exposure,  the  Agency  will 
also  consider  other  factors  that  may 
affect  the  potential  for  two  or  more 
chemicals  that  cause  a  common  toxic 
effect  by  a  common  mechanism  to  cause 
cumulative  toxicity. 

C.  ConsiderQtion  of  Substances  Other 
than  Pesticides 

One  comnientor  suggested  that  the 
guidance  document  needs  to  be 
expanded  toi  include  guidance  on  how 
the  Agency  mil  conduct  cumulative 
risk  assessm  snts  on  pesticides  that  are 
not  toxic  via  a  common  mechanism  of 
toxicity.  The  Agency  did  not  include 
such  guidance  because  it  is  beyond  the 
scope  of  theldociunent.  Some 
commentors  pointed  out  that  the  focus 
of  the  guidance  document  is  only  on 
identifying  |>esticides  that  have  a 
common  mechanism  of  toxicity,  and  not 
on  identifying  other  (i.e.,  non-pesticide) 
substances  tpat  have  a  mechanism  of 
toxicity  conimon  with  that  of  a  given 
pesticide  or  pesticides.  The  Agency 
agrees  that  tjbe  focus  of  the  draft 
document  i^  on  identifying  and 
grouping  pesticide  substances  that  have 
a  common  liiechanism  of  toxicity. 


Although  the  Agency  intends  to  use  the 
approach  described  in  the  document  to 
identify  pesticide  substances  and  other 
substances  that  cause  a  common  toxic 
effect  by  a  common  mechanism,  this 
intent  was  not  made  clear  in  the  draft 
version.  The  Agency  has  changed  the 
title  of  the  document  and  has  made 
other  editorial  changes  throughout  the 
document  that  broaden  its  scope  to 
include  substances  not  used  as 
pesticides.  The  Agency  wishes  to  make 
clear  that  it  will  include  other 
substances  that  are  toxic  from  a 
mechanism  common  with  that  of  a 
given  pesticide  or  pesticides  in  a 
cumulative  risk  assessment. 

D.  Definitions  of  Terms 

A  niunber  of  commentors  questioned 
the  Agency's  definitions  of  certain  terms 
used  in  the  document,  and  had 
opposing  opinions  on  how  these  terms 
should  be  defined.  For  example,  several 
commentors  questioned  the  Agency's 
definitions  of  "mechanism  of  toxicity" 
and  "common  mechanism  of  toxicity." 
Some  commentors  believe  that  the 
Agency's  definitions  for  these  terms  are 
either  too  broad,  unclear,  or  need  to  be 
made  more  simple  and  rigorous.  Other 
commentors  believe  that  the  Agency's 
definitions  are  too  narrow.  Another 
commentor  believes  that  the  Agency's 
definition  is  clear  and  appropriate.  The 
Agency  reviewed  its  definitions  of  the 
terms  listed  in  Section  II  ("Definitions 
of  Specific  Terms..."  )  of  the  document, 
and  believes  that  its  definitions  of  the 
terms  "mechanism  of  toxicity"  and 
"common  mechanism  of  toxicity"  are 
clear  and  consistent  with  the  intent  of 
FQPA.  However,  the  Agency  has 
included  additional  discussion  in  the 
revised  version  in  Section  IH  that  adds 
further  clarification  to  these  terms.  One 
commentor  disagreed  with  the  Agency's 
definition  of  "cumulative  toxic  effect." 
This  commentor  stated  that  there  does 
not  need  to  be  an  overall  increase  in 
toxicity  to  be  cumulative,  and  suggested 
that  the  Agency  remove  the  part  of  its 
definition  that  states  there  is  an  overall 
increase  in  toxicity.  The  Agency  agrees 
with  the  commentor,  and  has  clarified 
its  original  definition  of  "cimiulative 
toxic  effect"  in  the  revised  version  of 
the  document. 


E.  Assessing  Cumulative  Toxicity. 

Some  of  the  commentors  had 
comments  pertaining  to  Section  IV  of 
the  document:  "Policies  for  Assessing         Ljgj  ^f  Subiects 
the  Cumulative  Toxic  Effects  Posed  by 
Two  or  More  Pesticides  That  Are  Toxic 
By  a  Common  Mechanism."  One 
commentor  wanted  the  Agency  to 
clarify  this  section.  Several  commentors 
questioned  the  example  that  poses  a 


hypothetical  pharmacokinetic 
interaction  between  two  substances  and 
describes  how  EPA  will  consider  such 
an  interaction  in  its  evaluation  of 
cumulative  toxicity.  The  Agency  has 
revised  this  section  of  the  document.  As 
mentioned  above,  the  Agency  is 
currently  developing  a  document  that 
will  describe  in  detail  and  provide 
examples  of  how  the  Agency  will 
accumulate  toxicity  and  assess 
cumulative  risks  posed  by  pesticides 
that  are  toxic  from  a  common 
mechanism.  The  document  will  discuss 
the  policies,  practices  and  factors  the 
Agency  will  use  or  consider  in  the 
assessment  of  cumulative  toxicity. 

V.  Policies  Not  Rules 

The  draft  science  policy  document 
discussed  in  this  notice  is  intended  to 
provide  guidance  to  EPA  personnel  and 
decision-makers,  and  to  the  public.  As 
a  guidance  document  and  not  a  rule,  the 
policy  in  this  guidance  is  not  binding  on 
either  EPA  or  any  outside  parties. 
Although  this  guidance  provides  a 
starting  point  for  EPA  pesticide  risk 
assessments.  EPA  will  depart  fi-om  its 
pohcy  where  the  facts  or  circumstances 
warrant.  In  such  cases.  EPA  will  explain 
why  a  different  course  was  taken. 
Similarly,  outside  parties  remain  free  to 
assert  that  a  policy  is  not  appropriate  for 
a  specific  pesticide  or  that  the 
circumstances  surrounding  a  specific 
risk  assessment  demonstrate  that  a 
policy  should  be  abandoned. 

The  "revised"  guidance  is  not  an 
unalterable  document.  Once  a  "revised" 
guidance  document  is  issued,  EPA  will 
continue  to  treat  it  as  guidance,  not  a 
rule.  Accordingly,  on  a  case-by-case 
basis  EPA  will  decide  whether  it  is 
appropriate  to  depart  from  the  guidance 
or  to  modify  the  overall  approach  in  the 
guidance. 

VI.  Contents  of  Docket 

Dociunent  that  are  referenced  in  this 
notice  will  be  inserted  in  the  docket 
under  the  docket  control  number  OPP- 
00542.  In  addition,  the  dociiments 
referenced  in  the  framework  notice, 
which  published  in  the  Federal  Register 
on  October  29. 1998  (63  FR  58038)  have 
also  been  inserted  in  the  docket  under 
docket  control  number  OPP-00557. 
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Dated:  January  29, 1999. 
Susan  H.  Wayland, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

(FR  Doc.  99-2781  Filed  2-4-99;  8:45  am) 
BILLING  CODE  tStO-60-f 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3230-6] 

Proposed  Agreement  Pursuant  to 
122(g)(1)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  for  the 
MacQillis  &  Gibbs  /  Bell  Lumber  &  Pole 
Site 

agency:  Environmental  Protection 

Agency  ("EPA"). 

ACTION:  Notice;  Request  for  public 

comment. 

SUMMARY:  In  accordance  with  122(i)(l) 
of  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1984.  as  amended  ("CERCLA"). 
notification  is  hereby  given  of  a 
proposed  administrative  agreement 
concerning  the  MacGilhs  &  Gibbs  /  Bell 
Lumber  &  Pole  Superfund  Site  at  440 
Fifth  Avenue  N.W.  in  New  Brighton. 
Minnesota  (the  "Site").  EPA  proposes  to 
enter  into  this  agreement  under  the 
authority  of  122(g)(1)(B)  of  CERCLA. 
The  proposed  agreement  has  been 
executed  by  Hypro  Corporation 
("Hypro"). 

EPA  listed  the  Site  on  the  National 
Priorities  List  in  1984  after  initial 
investigations  revealed  the  presence  of 
hazardous  substances,  including  wastes 
associated  with  pentachlorophenol  and 
creosote-based  wood  treating  processes 
at  the  Site.  EPA  selected  a  final  remedy 
for  the  Site  in  1994.  which  included  a 
groundwater  extraction  and  treatment 
phase.  Since  then,  EPA  has  incurred 
response  costs  mitigating  an  imminent 
and  substantial  endangerment  to  human 
health  or  the  environment  present  or 
threatened  by  hazardous  substances 
present  at  or  near  the  Site,  including 
hazardous  substances  migrating  with  an 
aquifer  to  the  east  of  the  Site.  Hypro 
owns  real  property  to  the  east  of  the  Site 
and  situated  above  an  aquifer 
contaminated  with  hazardous 
substances  associated  with  the  Site. 
Hypro  has  represented  to  EPA  that  it  did 
not  generate,  treat,  store  or  dispose  of 
any  hsizardous  substances  at  the  Site 
and  did  not  transport  any  hazardous 
substances  to  the  Site,  and  has  not 
permitted  the  contamination  or 
contributed  to  it.  Under  the  proposed 
agreement.  Hypro  will  grant  access  to  its 


real  property  to  the  EPA  and,  upon 
assignment,  the  State  of  Minnesota,  for 
the  purpose  of  installing,  operating  and 
maintaining  an  extraction  well  cluster 
and  related  equipment  for  use  in 
connection  with  the  groundwater  phase 
remedy  at  the  Site.  Hypro  waives  any 
claims  against  the  Superfund  for 
reimbursement  of  costs  and  for  any 
potential  claims  under  the  Constitution 
for  diminution  of  its  property  value 
resulting  from  the  presence  of  the 
groundwater  extraction  equipment.  EPA 
agrees  to  give  Hypro  protection  from 
third-party  claims  under  CERCLA  for 
contribution  and  a  covenant  not  to  sue, 
subject  to  standard  reopeners. 

For  thirty  days  following  the  date  of 
publication  of  this  notice,  the 
Environmental  Protection  Agency  will 
receive  written  comments  relating  to 
this  proposed  agreement.  EPA  will 
consider  all  comments  received  and 
may  decide  not  to  enter  this  proposed 
agreement  if  comments  disclose  facts  or 
considerations  which  indicate  that  the 
proposed  agreement  is  inappropriate, 
improper  or  inadequate. 

DATES:  Comments  on  the  proposed 
agreement  must  be  received  by  EPA  on 
or  before  March  8,  1999. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  U.S. 
Environmental  Protection  Agency, 
Region  5,77  West  Jackson  Boulevard, 
Chicago.  Illinois.  60604-3590,  and 
should  refer  to:  In  the  Matter  of  Hypro 
Corporation,  New  Brighton,  Minnesota, 
U.S.  EPA  Docket  No.  V-W-99-C-524. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  M.  Williams,  U.S. 
Environmental  Protection  Agency, 
Office  of  Regional  Counsel,  C-14J,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois,  60604-3590,  (312)  886-0814. 

A  copy  of  the  proposed  administrative 
settlement  agreement  may  be  obtained 
in  person  or  by  mail  from  the  EPA's 
Region  5  Office  of  Regional  Counsel,  77 
West  Jackson  Bouleveird,  Chicago, 
Illinois.  60604-3590.  Additional 
background  information  relating  to  the 
settlement  is  available  for  review  at  the 
EPA's  Region  5  Office  of  Regional 
Counsel. 

Authority:  The  Comprehensive 
Environmental  Response,  Compensation,  and 
Liability  Act,  as  amended,  42  U.S.C.  Sections 
9601-9675. 

William  E.  Muno, 

Director,  Superfund  Division,  Region  5. 
[FR  Doc.  99-2790  Filed  2-4-99;  8:45  am] 
BILUNG  CODE  6SaO-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«22&-8] 

Clean  Water  Act  Class  II:  Proposed 
Administrative  Penalty  Assessment 
and  Opportunity  To  Comment 
Regarding  Northeast  Public  Sewer 
District,  Fenton,  Missouri 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed 

administrative  penahy  assessment  and 

opportunity  to  comment  regarding 

Northeast  Public  Sewer  District,  Fenton, 

Missouri. 

SUMMARY:  EPA  is  providing  notice  of 
opportunity  to  comment  on  the 
proposed  assessment. 

Under  33  U.S.C.  1319(g).  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  such  orders  after 
filing  a  Complaint  commencing  either  a 
Class  I  or  Class  II  penalty  proceeding. 
EPA  provides  public  notice  of  the 
proposed  assessment  pursuant  to  33 
U.S.C.  1319(g). 

Class  II  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  or  Suspension  of  Permits,  40 
CFR  part  22.  The  procedures  by  which 
the  public  may  submit  written  comment 
on  a  proposed  Class  II  order  or 
participate  in  a  Class  II  proceeding,  and 
the  procedures  by  which  a  respondent 
may  request  a  hearing,  are  set  forth  in 
the  Consohdated  Rules.  The  deadUne 
for  submitting  public  comment  on  a 
proposed  Class  II  order  is  thirty  (30) 
days  after  issuance  of  public  notice. 

On  December  31,  1998,  EPA 
commenced  the  following  Class  II 
proceeding  for  the  assessment  of 
penalties  by  filing  with  the  Regional 
Hearing  Clerk,  U.S.  Environmental 
Protection  Agency,  Region  VII,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101,  (913)  551-7630,  the  following 
complaint: 

In  the  Matter  of,  the  Northeast  Public 
Sewer  District,  City  of  Fenton,  Missouri;  EPA 
Docket  No.  CWA-Vn-99-0003. 

The  Complaint  proposes  a  penalty  of  Five 
Thousand  Dollars  ($5,000)  for  discharge  of 
sludge  to  Saline  Creek  in  violation  of  the 
National  Pollutant  Discharge  Elimination 
System  (NPDES)  permit  and  Sections  301(a) 
and  402  of  the  Clean  Water  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  receive  a  copy  of 
EPA's  Consohdated  Rules,  review  the 
Complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  the 
proposed  penalty  assessment,  or 
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Dated:  lanua^  15, 1999. 
Dennis  Grams, 

Regional  Admijiistrator, 
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■,  Region  7. 
Filed  2-4-99;  8:45  am] 


ENVIRONMB^TAL  PROTECTION 
AGENCY 

[FRL-6226-8] 

Clean  Water  Act  Class  II:  Proposed 
Administrative  Penalty  Assessment 
and  Opportunity  To  Comment 
Regarding  Klein  Products  of  Kansas, 
Inc.,  Fort  Sc0tt,  KS 

agency:  Environmental  Protection 

Agency  (EPAD. 

action:  Notice  of  proposed 

administrative  penalty  assessment  and 

opportunity  jp  comment  regarding  Klein 

Products  of  Kansas,  Inc.,  Fort  Scott, 

Kansas. 

summary:  EpU  is  providing  notice  of 
opportunity  to  comment  on  the 
proposed  assessment. 

Under  33  ll.S.C.  1319(g).  EPA  is 
authorized  tc  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  such  orders  after 
filing  a  Comjilaint  commencing  either  a 
Class  I  or  Cla  ss  II  penalty  proceeding. 
EPA  provide ;  public  notice  of  the 
proposed  assessment  pursuant  to  33 
U.S.C.  1319(1!). 

Class  II  pr(  (ceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Govjming  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  o  r  Suspension  of  Permits,  40 
CFR  part  22  The  procedures  by  which 
the  public  mjy  submit  written  comment 
on  a  proposed  Class  II  order  or 
participate  in  a  Class  II  proceeding,  and 
the  procedui  bs  by  which  a  respondent 
may  request  3  hearing,  are  set  forth  in 
the  Consolid  ited  Rules.  The  deadline 


for  submitting  public  comment  on  a 
proposed  Class  II  order  is  thirty  (30) 
days  after  issuance  of  public  notice. 

On  December  30,  1998,  EPA 
commenced  the  following  Class  II 
proceeding  for  the  assessment  of 
penalties  by  filing  with  the  Regional 
Hearing  Clerk,  U.S.  Environmental 
Protection  Agency,  Region  VII,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101,  (913)  551-7630,  the  following 
complaint: 

In  the  Matter  of,  Klein  Products  of  Kansas, 
Inc.,  Fort  Scott.  Kansas;  EPA  Docket  No. 
CWA-7-99-0002. 

The  Complaint  proposes  a  penalty  of 
Eleven  Thousand  Dollars  (SI  1.000)  for 
discharge  of  a  xylene  mixture  to  waters  of  the 
United  States  without  a  permit  in  violation 
of  Sections  301(a)  and  402  of  the  Clean  Water 
Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  receive  a  copy  of 
EPA's  Consolidated  Rules,  review  the 
Complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  the 
proposed  penalty  assessment,  or 
otherwise  participate  in  the  proceeding 
should  contact  the  Regional  Hearing 
Clerk  identified  above. 

The  administrative  record  for  the 
proceeding  is  located  in  the  EPA 
Regional  Office  at  the  address  stated 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  the  Klein  Products  of 
Kansas,  Inc.,  is  available  as  part  of  the 
administrative  record  subject  to 
provisions  of  law  restricting  public 
disclosure  of  confidential  information. 
In  order  to  provide  opportunity  for 
public  comment,  EPA  will  issue  no  final 
order  assessing  a  penalty  in  this 
proceeding  prior  to  thirty  (30)  days  from 
the  date  of  this  document. 

Dated:  January  15. 1999. 
Dennis  Grams, 

Regional  Administrator,  Region  7. 

(FR  Doc.  99-2452  Filed  2-4-99;  8:45  am] 

BILUNO  CODE  66«0-60-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6499-5] 

Intent  To  Prepare  an  Environmental 
Impact  Statement  To  Consider 
Policies,  Guidance,  and  Processes  to 
Minimize  the  Environmental  Impacts  of 
Mountaintop  Mining  and  Valley  Fills  in 
the  Appalachian  Coalfields 

agencies:  Environmental  Protection 
Agency  (EPA),  U.S.  Army  Corps  of 
Engineers  (Corps),  Office  of  Surface 


Mining  (OSM),  and  U.S.  Fish  and 
Wildlife  Service  (FWS). 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

purpose:  The  EPA,  Corps,  OSM.  and 
FWS,  in  accordance  with  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  (NEPA),  with  the  State  of 
West  Virginia,  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  consider  developing 
agency  policies,  guidance,  and 
coordinated  agency  decision-making 
processes  to  minimize,  to  the  maximum 
extent  practicable,  the  adverse 
environmental  effects  to  waters  of  the 
United  States  and  to  fish  and  wildlife 
resources  ft'om  mountaintop  mining 
operations,  and  to  environmental 
resources  that  could  be  affected  by  the 
size  and  location  of  fill  material  in 
valley  fill  sites. 

DATES:  The  agencies  invite  comments 
and  suggestions  on  the  scope  of  the 
analysis,  including  the  regulatory  issues 
and  significant  environmental  effects  to 
be  addressed  in  the  EIS.  Written 
comments  from  the  public  regarding  the 
environmental  and  regulatory  issues 
and  alternatives  to  be  addressed  in  the 
EIS  should  be  received  in  writing  by 
March  31. 1999.  The  agencies  will  hold 
public  meetings  on  February  23. 1999, 
in  Summersville.  West  Virginia;  /^ 

February  24. 1999,  in  Charleston,  West 
Virginia;  and  February  25, 1999.  in 
Logan,  West  Virginia,  to  receive  public 
input,  either  verbal  or  written,  on 
relevant  environmental  and  regulatory 
issues  that  should  be  addressed  in  the 
EIS.  The  locations  and  starting  times  of 
the  public  meetings  are  as  follows:  in 
Summersville.  the  meeting  will  be  held 
at  the  Nicholas  County  Veteran's 
Memorial  Park  beginning  at  6:30  p.m.; 
in  Charleston,  the  meeting  will  be  held 
at  the  rotunda  at  Riggleraan  Hall, 
University  of  Charleston  in  the 
afternoon  ft-om  2-4  p.m.  and  in  the 
evening  beginning  at  6:30  p.m.;  and  in 
Logan,  the  meeting  will  be  held  at  the 
Chief  Logan  State  Park  beginning  at  6:30 
p.m.  Other  public  meetings  may  also  be 
held  and  will  be  announced  at  a  later 
date. 

ADDRESSES:  Send  written  comments  and 
suggestions  concerning  this  proposal  to 
William  Hoffman.  Environmental 
Protection  Agency,  3ES30, 1650  Arch 
Street,  Philadelphia,  Permsylvania, 
19103-2029;  e-mail  address,  hoffinan. 
William®  epamail.epa.gov;  telephone: 
215-814-2995.  Requests  to  be  placed  on 
the  mailing  fist  should  also  he  sent  to 
this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
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and  EIS  are  to  be  directed  to  William 
Hoffman,  Environmental  Protection 
Agency.  215-814-2995.  Coordinators 
for  each  of  the  federal  and  state  agencies 
are  as  follows: 
WiUiam  Hoffman,  U.S.  Environmental 

Protection  Agency,  215-814-2995 
David  G.  Hartos,  Office  of  Surface 

Mining,  412-937-2909 
Andy  Gallagher,  WV  Division  of 

Envirorunental  Protection.  304-759- 

0515 
Michael  D.  Gheen,  U.S.  Army  Corps  of 

Engineers,  304-529-5487 
David  Densmore.  U.S.  Fish  and  Wildlife 

Service.  814-234-4090 
SUPPLEMENTARY  INFORMATION:  The 
agencies  undertaking  preparation  of  this 
voluntary  EIS  implement  federal  and 
state  laws  vdth  which  mountaintop 
mining  operations  and  associated 
discharges  to  waters  of  the  U.S.  must 
comply.  OSM  is  responsible  for  national 
administration  of  the  Surface  Mining 
Control  and  Reclamation  Act  (SMCRA); 
it  has  delegated  the  authority  for  the 
SMCRA  programs  for  surface  mining 
operations  in  West  Virginia  to  the  State 
of  West  Virginia.  Other  Appalachian 
coalfield  states  (except  Teimessee)  also 
implement  delegated  SMCRA  authority. 
Discharge  of  fill  material  into  U.S. 
waters  is  regulated  under  Sec.  404  of  the 
Clean  Water  Act,  with  permit 
responsibility  administered  by  the  U.S. 
Army  Corps  of  Engineers  and  applicable 
404  regulations  issued  by  the  Corps  and 
EPA.  Other  discharges  to  U.S.  waters  are 
subject  to  Sec.  402  of  the  Clean  Water 
Act,  which  is  administered  nationally 
by  EPA  with  authority  for  the  program 
delegated  to  West  Virginia  and  other 
Appalachian  coalfield  states. 
Mountaintop  mining  operations  must 
also  comply  with  the  Endangered 
Species  Act,  which  is  administered  by 
FWS.  Li  addition,  the  Fish  and  Wildlife 
Coordination  Act  (FWCA)  pertains  to 
federally-permitted,  constructed,  or 
licensed  water  development  projects 
and  land  development  projects  that 
affect  any  water  body.  Whenever  OSM, 
COE,  or  EPA  authorize  an  action  within 
the  scope  of  the  FWCA,  they  are 
required  to  consult  with  the  FWS,  and 
similar  State  agencies,  to  obtain 
recommendations  on  ways  to  mitigate 
adverse  effects  on  fish  and  wildlife 
resources. 

The  number  of  mountaintop  mining 
operations  that  utilize  valley  fills,  as 
well  as  the  scale  of  individual 
operations,  have  increased  in  recent 
years  in  West  Virginia.  This  EIS  will 
evaluate  significant  environmental 
impacts  associated  with  these 
operations  on  water  quality,  streams, 
aquatic  and  terrestrial  habitat,  habitat 


fragmentation,  the  hydrological  balance, 
and  other  individual  and  cumulative 
effects.  Federal  and  state  agencies  are 
increasingly  concerned  over  the  lack  of 
comprehensive  data  regarding  valley  fill 
operations,  and  have  initiated  a  number 
of  studies  to  address  these  data  gaps. 
Accurately  describing  and  quantifying 
the  extent  and  nature  of  direct, 
secondary,  and  cumulative  impacts 
related  to  valley  fills  and  associated 
mining  practices  is  difficult. 

This  EIS  will  complement  recent 
efforts  to  address  the  issues  of 
mountaintop  mining  and  valley  fills. 
The  OSM  recently  completed  and 
issued  a  draft  oversight  report  entitled 
"An  Evaluation  of  Approximate 
Original  Contour  and  Postmining  Land 
Use  in  West  Virginia".  During  1998,  the 
Governor  of  West  Virginia  established  a 
Governor's  Task  Force,  which  held 
public  inquiries  and  evaluated  the 
impacts  of  mountaintop  mining 
operations  on  the  economy,  the 
environment,  and  the  people  of  that 
State.  Its  report  was  issued  in  December 
1998. 

To  address  the  concerns  about 
mountaintop  mining  and  valley  fills,  the 
agencies  will  consider  potential 
revisions  to  relevant  regulations, 
pohcies,  and  guidance  that  would 
minimize  the  potential  for  adverse 
individual  and  cumulative  impacts  of 
mining  operations.  The  EIS  will  provide 
information  that  will  help  the  agencies 
improve  the  permitting  process  to 
protect  water  quality  and  minimize 
impacts  to  other  envirorunental 
resoiu-ces.  The  EIS  will  also  examine 
how  regulations  of  the  agencies  can  be 
better  coordinated.  The  EIS  may 
consider  information  on  the  following: 
the  cumulative  environmental  impacts 
of  mountaintop  mining;  the  efficacy  of 
stream  restoration;  the  viability  of 
reclaimed  streams  compared  to  natural 
waters;  the  impact  that  filled  valleys 
have  on  aquatic  life,  wildlife  and  nearby 
residents;  biological  and  habitat 
analyses  that  should  be  done  before 
mining  begins;  practicable  alternatives 
for  in-stream  placement  of  excess 
overburden;  measures  to  minimize 
stream  filling  to  the  maximum  extent 
practicable;  and  the  effectiveness  of 
mitigation  and  reclamation  measures. 
The  EIS  is  expected  to  take  two  years  to 
complete. 

Dated:  January  29, 1999. 
Richard  E.  Sanderson, 
Director,  Office  of  Federal  Activities. 
[FR  Doc.  99-2845  Filed  2-4-99;  8:45  am) 
BILUNO  CODE  6660-eO-P 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

IMeeting  of  the  President's  Committee 
of  Advisors  on  Science  and 
Technology 

action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  a 
meeting  of  the  President's  Committee  of 
Advisors  on  Science  and  Technology 
(PCAST).  and  describes  the  functions  of 
the  Committee.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act. 

DATES  AND  PUCE:  February  22,  1999, 
Washington,  DC.  This  meeting  will  take 
place  in  the  Tnunan  Room  (Third  Floor) 
of  the  White  House  Conference  Center, 
726  Jackson  Place,  NW,  Washington, 
DC. 

TYPE  Of  MEETING:  Open. 
PROPOSED  SCHEDULE  AND  AGENDA:  The 
President's  Committee  of  Advisors  on 
Science  and  Technology  (PCAST)  is 
tentatively  scheduled  to  meet  in  open 
session  on  Monday,  February  22,  1999, 
at  approximately  1:00  p.m.  to  discuss  (1) 
the  Science  and  Technology  budget,  (2) 
the  report  of  the  President's  Information 
Technology  Advisory  Committee,  and 
(3)  work  of  PCAST  panels.  This  session 
will  end  at  approximately  4:30  p.m. 
PUBLIC  COMMENTS:  There  vdll  be  a  time 
allocated  for  the  public  to  speak  on  any 
of  the  above  agenda  items.  Please  make 
your  request  for  the  opportunity  to  make 
a  public  comment  five  (5)  days  in 
advance  of  the  meeting.  Written 
comments  are  welcome  anytime  prior  to 
or  following  the  meeting.  Please  notify 
Joan  P.  Porter,  PCAST  Executive 
Secretary,  at  (202)  456-6101  or  fax  your 
requests/comments  to  (202)  456-6026. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  time,  place,  and 
agenda,  please  call  Joan  P.  Porter, 
PCAST  Executive  Secretary,  at  (202) 
456-6101.  prior  to  3:00  p.m.  on  Friday. 
February  19,  1999.  Please  note  that 
public  seating  for  this  meeting  is 
limited,  and  is  available  on  a  first -come 
first  served  basis. 
SUPPLEMENTARY  INFORMATION:  The 
President's  Committee  of  Advisors  on 
Science  and  Technology  was 
established  by  Executive  Order  12882. 
as  amended,  on  November  23,  1993.  The 
purpose  of  PCAST  is  to  advise  the 
President  on  matters  of  national 
importance  that  have  significant  science 
and  technology  content,  and  to  assist 
the  President's  N'ational  Science  and 
Technology  Council  in  securing  private 
sector  participation  in  its  activities.  The 
Conunittee  members  are  distinguished 
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individuals 
from  non- 
co-chaired 
President 
and  by  Johr 
and  CEO 
Company. 

Dated:  FebKiary 
Barbara  Ann 

Administrati  re 


appointed  by  the  President 
Federal  sectors.  The  PCAST  is 

»y  the  Assistant  to  the 
Science  and  Technology, 

Young,  former  President 
oflthe  Hewlett-Packard 


1.1999. 
Ferguson, 

Officer,  Ofpce  of  Science  and 


Technology  I  olicy. 

[PR  Doc.  99-  !858  Filed  2-4-99;  8:45  am] 

BILUNQ  CODE  il70-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Pdbllc  Information 
Coliection(t)  Being  Reviewed  by  the 
Federal  Coinmunications  Commission 

January  13. 1399. 

SUMMARY:  Tjhe  Federal  Communications 
Commissioi,  as  part  of  its  continuing 
effort  to  red  uce  paperwork  burden 
invites  the  |  eneral  public  and  other 
Federal  age  icies  to  take  this 
opportunity  to  comment  on  the 
following  ii  formation  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  Nc  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork '.  deduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  fre  requested  concerning  (a) 
whether  the  proposed  collection  of 
informatiorj  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information!  shall  have  practical  utility; 
(b)  the  accui^cy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  t&e  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Writien  comments  should  be 
submitted  qn  or  before  April  6, 1999.  If 
you  anticipite  that  you  will  be 
submitting  :omments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  c  ontact  listed  below  as  soon 
as  possible. 
ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Fed(tral  Communications 
Commissions,  445  12th  Street,  S.W., 
Washingtor ,  DC  20554  or  via  the 
Internet  to  i  esmith@fcc.gov. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

0MB  Control  Number:  3060-0686. 

Title:  Report  and  Order,  Streamlining 
the  International  Section  214 
Authorization  Process  and  Tariff 
Requirements,  IB  Docket  No.  95-118. 

Form  Number:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  18. 

Estimated  Time  Per  Response:  2  to  20 
hours. 

Frequency  of  Response:  Annually; 
Semi-annually;  Quarterly;  and  On 
Occasion  reporting  requirements;  Third 
Party  disclosure. 

Total  Annual  Burden:  90  hours. 

Total  Annual  Costs:  $9,000. 

Needs  and  Uses:  Under  §  63.19, 
carriers  will  be  required  to  notify  their 
customers  and  provide  the  Commission 
with  a  copy  of  the  notification,  at  least 
60  days  prior  to  discontinuation  of 
international  telecommunications 
service.  The  information  will  enable  the 
Commission  to  confirm  that 
international  service  providers  wishing 
to  discontinue  service  give  sufficient 
notice  to  allow  consumers  to  obtain 
alternative  service.  We  estimate  that  15 
respondents  will  submit  this 
information  to  their  customers  and  the 
Commission,  and  it  should  take  two 
hours  per  response,  for  a  total  of  30 
burden  hours  for  this  rule  section. 

Under  §63. 53(c),  applicants  filing 
information  or  documents  in  a  foreign 
language  in  a  §  214  proceeding  are 
required  to  submit  a  certified  English 
translation  of  the  information.  The 
translation  will  eliminate  the  time  and 
resources  needed  to  translate 
documents,  and  enable  the  Commission 
to  make  documents  readily  available  for 
the  public.  We  estimate  that  three 
respondents  will  submit  this 
information,  and  it  should  take  20  hours 
per  response,  for  a  total  of  60  burden 
hours  for  this  rule  section. 

Federal  Cominunications  Commission. 

Magaiie  Roman  Salas, 

Secretary. 

IFR  Doc.  99-2774  Filed  2-4-99;  8:45  ami 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

January  19, 1999. 

SUMMARY;  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  April  6, 1999.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  445  12th  Street,  S.W., 
Washington,  DC  20554  or  via  the 
Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
SmiUi  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

0MB  Control  Number:  3060-0695. 

Title:  Proposed  87.219  Automatic 
Operation. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  50. 
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Estimated  Time  Per  Response:  0.7 
hour. 

Total  Annual  Burden:  35  hours. 

Total  Annual  Cost:  SO. 

Needs  and  Uses:  The  rule  requires 
that  if  airports  have  control  towers  or 
FAA  flight  service  stations,  and  more 
than  one  licensee  and  want  to  have  an 
automated  aeronautical  advisory  station 
(unicorn),  they  must  write  an  agreement 
outlining  who  will  be  responsible  for 
the  unicorn's  operation,  sign  the 
agreement,  and  keep  a  copy  of  the 
authorization.  The  information  will  be 
used  by  compliance  personnel  for 
enforcement  purposes  and  by  licensees 
to  clarify  responsibility  in  operating 
unicoms. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 
[FR  Doc.  99-2775  Filed  2-4-99;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Submitted  to  0MB  for 
Review  and  Approval 

January  28, 1999. 

summary:  The  Federal  Commimications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Fubhc  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  imless  it 
displays  a  currently  valid  control 
nimiber.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utihty,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  8, 1999. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 


difficult  to  do  so  wathin  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Commimications 
Commission,  Room  1-C804,  445  12th 
Street,  SW,  Washington,  DC  20554  or 
via  the  Internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0027. 

Title:  Application  for  Construction 
Permit  for  Commercial  Broadcast 
Station. 

Fomj  Number:  FCC  Form  301. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  1,550. 

Estimated  Time  Per  Response:  2 — 4 
hoiu^. 

Frequency  of  Response:  On  occasion 
reporting  requirement  and  third  party 
disclosure  requirement. 

Total  Annual  Burden:  3,120  hours. 

Total  Annual  Cost:  $17,217,350. 

Needs  and  Uses:  The  Report  and 
Order  in  MM  Dockets  98-43  and  94-149 
substantially  revised  the  FCC  Form  301 
to  facilitate  electronic  filing  by  replacing 
narrative  exhibits  with  the  use  of 
certifications  and  an  engineering 
technical  block.  The  Commission  also 
deleted  and  narrowed  overly 
burdensome  questions.  The  FCC  301 
will  be  supplemented  with  detailed 
worksheets  and  instructions  to  explain 
processing  standards  and  rule 
interpretations  to  help  ensure  that 
applicants  certify  accurately.  These 
changes  will  reduce  applicant  filing 
burdens  in  the  preparation  and 
submission  of  exhibits  in  support  of 
applications.  The  Commission  has  also 
adopted  a  formal  program  of  pre-and 
post-application  grant  random  audits  to 
preserve  the  integrity  of  our  streamlined 
application  process. 

In  Report  and  Order,  MM  Docket  97- 
234,  implemented  provision  of  the 
Balanced  Budget  Act  of  1997  which 
expanded  the  Commission's  competitive 
bidding  authority  under  Section  309(j) 
of  the  Commimications  Act  of  1934. 
This  R&O  adopted  competitive  bidding 
procedures  to  award  construction 
permits  in  the  commercial  broadcast 
and  secondary  broadcast  services  and 
amended  application  filing  procedures 
for  the  broadcast  services  to 
complement  the  competitive  bidding 


process  including  adopting  filing 
windows  for  new  and  major  changes  in 
the  commercial  broadcast  services.  This 
R&O  eliminated  the  site  and  financial 
certification  questions  on  the  FCC  301. 
It  also  added  a  question  which,  if 
applicable,  requires  an  exhibit  setting 
forth  the  terms  and  conditions,  and  the 
parties  involved  in  any  bidding 
consortia;  demonstrating  eligibility  for 
designated  entity  status:  and  relevant 
ownership  information  related  to  the 
competitive  bidding  process. 

OMB  Control  Number:  3060-0031. 

Title:  Application  for  Consent  to 
Assigimient  of  Broadcast  Station 
Construction  Permit  or  License. 

Form  Number:  FCC  Form  314. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  1,375. 

Estimated  Time  Per  Response:  1-2 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement  and  third  party 
disclosure  requirement. 

Total  Annual  Burden:  2.220  hours. 

Total  Annual  Cost:  $9,567,250. 

Needs  and  Uses:  The  Report  and 
Order  in  MM  Dockets  98-43  and  94-149 
substantially  revised  the  FCC  Form  314 
to  facilitate  electronic  filing  by  replacing 
narrative  exhibits  with  the  use  of 
certifications.  The  Commission  also 
deleted  and  narrowed  overly 
burdensome  questions.  The  FCC  314 
will  be  supplemented  with  detailed 
worksheets  and  instructions  to  explain 
processing  standards  and  rule 
interpretations  to  help  ensure  that 
applicants  certify  accurately.  These 
changes  will  reduce  applicant  filing 
burdens  in  the  preparation  and 
submission  of  exhibits  in  support  of 
applications.  The  Commission  has  also 
adopted  a  formal  program  of  pre-  and 
post-application  grant  random  audits  to 
preserve  the  integrity  of  our  streamlined 
appUcation  process. 

In  Report  and  Order.  MM  Docket  97- 
234.  implemented  provision  of  the 
Balanced  Budget  Act  of  1997  which 
expanded  the  Commission's  competitive 
bidding  authority  under  Section  309(j) 
of  the  Communications  Act  of  1934  and 
imposed  reporting  requirements 
concerning  the  transfer  or  assignment  of 
authorizations  obtained  through  the 
competitive  bidding  to  the  FCC  314. 
This  collection  also  includes  third  party 
disclosure  requirement  contained  in 
Section  73.3580.  This  section  requires 
local  pubhc  notice  in  a  newspaper  of 
general  circulation  of  the  filing  of  all 
appUcaiions  for  assignment  of  license/ 
permit.  Ihis  notice  must  be  completed 
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within  30  da  ys  of  the  tendering  of  the 
application.  Phis  notice  must  be 
published  at  least  twice  a  week  for  two 
consecutive  weeks  in  a  three-week 
period.  A  copy  of  this  notice  must  be 
placed  in  thf  public  inspection  file 
along  with  tie  application. 
Additionally,  an  applicant  for 
assignment  of  license  must  broadcast 
the  same  nonce  over  the  station  at  least 
once  daily  ofi  four  days  in  the  second 
week  immediately  following  the 
tendering  foi  filing  of  the  application. 
Magalie  Romi  m  Salas, 
Secretary. 

(FR  Doc.  99-2700  Filed  2-4-99:  8:45  ami 
BILUNQ  CODE  «  12-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection!^  Submitted  to  0MB  for 
Review  and  Approval. 

January  27,  1^99. 

SUMMARY:  Tie  Federal  Communications 
Commissionj,  as  part  of  its  continuing 
effort  to  redijce  paperwork  burden 
invites  the  general  public  and  other 
Federal  ageqcies  to  take  this 
opportunity  "to  comment  on  the 
following  information  collection,  as 
required  by  I  he  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  o|  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  bf  information  subject  to  the 
Paperwork  iteduction  Act  (PRA)  that 
does  not  disblay  a  valid  control  number. 
Comments  a^  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performanca  of  the  functions  of  the 
Commissionj,  including  whether  the 
information  jshall  have  practical  utihty; 
(b)  the  accuBacy  of  the  Commission's 
burden  estiitiate;  (c)  ways  to  enhance 
the  quality,  litility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  jon  the  respondents, 
including  tne  use  of  automated 
collection  tachniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  March  8,  1999. 
If  you  anticipate  that  you  will  be 
submitting  qomments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  ci>ntact  listed  below  as  soon 
as  possible. 


ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  445  12th  Street,  S.W., 
Washington,  DC  20554  or  via  the 
Internet  to  lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number  3060-XXXX. 

Title:  Direct  Broadcast  Satellite  Public 
Interest  Obligations. 

Form  Number:  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities;  Individuals  or 
households. 

Number  of  Respondents:  8. 

Estimated  Time  per  Response:  12 
hours. 

Frequency  of  Response: 
Recordkeeping. 

Total  Annual  Burden:  96  hours. 

Total  Annua]  Costs:  $1 ,440. 

Needs  and  Uses:  The  Commission 
imposes  public  interest  obligations 
upon  providers  of  Direct  Broadcast 
Satellite  (DBS)  Services,  to  grant  access 
for  poUtical  candidate  advertising  and 
to  reserve  four  per  cent  of  channel 
capacity  for  educational  and 
informational  programming.  Once  the 
Report  and  Order  comes  into  effect, 
every  DBS  licensee  will  be  required  to 
maintain  a  public  file  at  its  headquarters 
that  contains:  (i)  annual  measurements 
of  channel  capacity  and  average 
calculations  on  which  it  bases  its  four 
percent  reservation;  (ii)  a  record  of 
entities  to  which  educational  and 
informational  programming  capacity  is 
provided,  the  amount  of  capacity 
provided  to  each  entity,  the  conditions 
under  which  it  is  being  provided,  and 
the  rates,  if  any,  being  paid  by  each 
entity;  (iii)  a  record  of  the  entities  that 
have  requested  capacity  and  the 
disposition  of  those  requests;  and  (iv)  a 
record  of  all  requests  for  chaimel  time 
made  by  political  candidates  and  the 
disposition  of  those  requests. 

Statutory  authority  for  collection  of 
this  information  is  contained  in  47 
U.S.C.  Sections  335,  315,  and  312  (a)(7). 

The  information  wrill  be  used  by  the 
FCC  and  interested  members  of  the 
public  to  monitor  DBS  providers' 
compliance  with  public  interest 
obligations.  Without  such  information, 
the  FCC  could  not  determine  whether 
DBS  providers  have  compiled  with  their 
obligations. 


Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

|FR  Doc.  9&-2776  Filed  2-4-99;  8:45  am) 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Gen.  Docket  No.  90-119;  DA  98-2616] 

Private  Land  Mobile  Radio  Service 
Rules,  Florida  Area  Public  Safety  Plan 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Chief  Public  Safety  and 
Private  Wireless  Division  released  this 
Public  Notice  inviting  comments  on  the 
Florida  Public  Safety  Regional  Plan 
(Region  9  Plan)  that  proposes  to  revise 
the  current  channel  allotments  for  radio 
frequencies  in  the  821-624/866-869 
MHz  bands  within  the  Florida  £u«a.  In 
accordance  with  the  National  Public 
Safety  Plan,  each  region  is  responsible 
for  planning  its  use  of  public  safety 
radio  frequency  spectrum  in  the  821- 
824/866-869  MHz  bands. ' 
DATES:  December  28,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ghassan  Khalek,  Federal 
Communications  Conunission, 
Washington,  DC,  (202)  418-2771. 
SUPPLEMENTARY  INFORMATION:  On 
December  9,  1998,  Region  9  submitted 
a  proposed  amendment  to  its  Public 
Safety  Plan  that  would  revise  the 
current  channel  allotments  to  reflect 
changes  made  as  a  result  of  its  fourth 
window  application  process.  In 
accordance  with  the  National  Public 
Safety  Plan,  each  region  is  responsible 
for  planning  its  use  of  pubUc  safety 
radio  frequency  spectrum  in  the  821- 
824/866-869  MHz  bands.^  The  Public 
Safety  Plan  for  Region  9,  which  was 
adopted  by  the  Conmiission  on  May  10, 
1990,  governs  the  use  of  frequency 
assignments  in  the  821-824/866-869 
MHz  within  the  Florida.^ 

The  Commission  is  soliciting 
comments  from  the  public  before  taking 
action  on  this  proposed  plan 
amendment.  Interested  parties  may  file 
comments  to  the  proposed  amendment 
on  or  before  January  28, 1999,  and  reply 
comments  on  or  before  February  15, 
1999.  Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS),  [See  Electronic 
Filing  of  Documents  in  Rulemaking 


'  Report  and  Order,  General  Docket  No.  87-112. 
3  FCC  Red  905  (1987). 
Md. 
Md. 
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Proceedings,  63  PR  24,121  (1998)1,  or  by 
filing  paper  copies.  Commenters  who 
submit  by  paper  should  send  original 
and  five  copies  of  comments  to  the 
Secretary,  Federal  Communications 
Commission,  Washington,  DC  20554. 
Commenters  should  clearly  identify  all 
comments  and  reply  comments, 
whether  submitted  electronically  or  as 
paper  copies,  as  submissions  to  General 
Docket  90-119  Florida  Public  Safety 
Region  9.  Comments  filed  through  the 
ECFS  can  be  sent  as  an  electronic  file 
via  the  Internet  to  <http://wrww.fcc.gov/ 
e-file/ecfs.html>.  Generally,  only  one 
copy  of  an  electronic  submission  must 
be  filed.  In  completing  the  transmittal 
screen,  commenters  should  include 
their  full  name.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number. 

Parties  may  also  submit  an  electronic 
comment  by  Internet  e-mail.  To  get 
filing  instructions  for  e-mail  comments, 
commenters  should  send  an  e-mail  to 
ecfs@fcc.gov,  and  should  include  the 
following  words  in  the  body  of  the 
message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

Questions  regarding  this  public  notice 
may  be  directed  to  Ghassan  Khalek, 
Wireless  Telecommunications  Bureau 
(202)  418-2771. 

The  original  Region  9  Public  Safety 
Plan  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room  230) 
1919  M  Street,  NW,  Washington,  DC 
The  original  Region  9  PubUc  Safety  Plan 
may  also  be  ordered  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  1231  20th  Street,  NW,  Washington, 
DC  20036,  Telephone  (202)  857-3800. 

Federal  Communications  Conunission. 

Magaiie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-2777  Filed  2-4-99;  8:45  ami 

BILLINQ  CODE  C712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2314] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceedings 

January  28, 1999. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 


copying  in  Room  239, 1919  M  Street, 
NW.,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS,  hic.  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  by  February  3,  1999.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Fees  for  ancillary  or 
Supplementary  Use  of  Digital  Television 
Spectrum  Pursuant  to  Section  336(e)(1) 
of  the  Telecommunications  Act  of  1996 
(MM  Docket  No.  97-247). 

Number  of  Petitions  Filed:  2. 

Subject:  Amendment  of  Section  2.106 
of  the  Commission's  Rules  to  Allocate 
Spectrum  at  2  GHz  to  Use  by  the 
Mobile-Satellite  Service  (ET  Docket  No. 
95-18,  RM-7927,  PP-28). 

Number  of  Petitions  Filed:  4. 

Subject:  1998  Biennial  Regulatory 
Review  Streamlining  of  Mass  Media 
Applications  Rules  and  Process. 

Number  of  Petitions  Filed:  38. 
Federal  Communications  Commission. 
Magaiie  Roman  Salas, 
Secretary. 
[FR  Doc.  99-2773  Filed  2-4-99;  8:45  am] 

BILUNQ  CODE  6712-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:01  a.m.  on  Tuesday,  February  2, 
1999,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
supervisory,  resolution,  and  corporate 
activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  Ellen 
S.  Seidman  (Director,  Office  of  Thrift 
Supervision),  seconded  by  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
concurred  in  by  Director  John  D.  Hawke. 
Jr.  (Comptroller  of  the  Currency),  and 
Chairman  Donna  Tanoue,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
notice  of  the  meeting  earlier  than 
February  1, 1999,  was  practicable;  that 
the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2),  (c)(6).  (c)(8). 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Goverrunent  in  the  Sunshine  Act"  (5 


U.S.C.  552b(c)(2),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street,  N.W.,  Washington,  D.C. 

Dated:  February  2. 1999. 
Federal  Deposit  Insurance  Corporation. 
James  D.  LaPierre, 
Deputy  Executive  Secretary. 
[FR  Doc.  99-2913  Filed  2-3-99;  12:38  pmj 

BILUNO  CODE  8714-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


[FEMA-126d-DR] 

Arkansas;  Amendment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Arkansas,  (FEMA-1266-DR),  dated 
January  23, 1999.  and  related 
determinations. 

EFFECTIVE  DATE:  January  27. 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  EXH 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Arkansas,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  23. 1999: 

Clay  and  Lonoke  Counties  for  Individual 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate 
[FR  Doc.  99-2742  Filed  2-4-99;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMEKT  AGENCY 

[FEMA-3134-EM] 

Illinois;  Amendment  No.  3  to  Notice  of 
an  Emergencf 

AGENCY:  Fedetel  Emergency 
Management  i^gency  (FEMA). 
action:  Notice. 

summary:  Thii  notice  amends  the  notice 
of  an  emergency  for  the  State  of  Illinois, 
(FEMA-3134-EM).  dated  January  8, 
1999,  and  related  determinations. 
EFFECTIVE  OATf :  January  28, 1999. 
FOR  FURTHER  IMFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  6ft6-3260. 
SUPPt-EMENTARTT  INFORMATION:  The  notice 
of  an  emergency  for  the  State  of  Illinois, 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  th^  catastrophe  declared  an 
emergency  by  jthe  President  in  his 
declaration  of  [January  8, 1999: 

The  county  of  McHenry  for  reimbursement 
for  emergency  pk-otective  measures,  Category 
B,  under  the  Public  Assistance  program  for 
a  period  of  48  hpurs. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Nunibers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disister  Loans;  83.538,  Cora 
Brown  Fund  Prigram;  83.539.  Crisis 
Counseling;  83.S40,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.542,  Fire  Suppression 
Assistance;  83.^3,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grarits;  83.545,  Disaster  Housing 
Program;  83.54d,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Assoaate  Director,  Response  and 
Recovery  Directprate. 
(FR  Doc.  99-2740  Filed  2-4-99;  8:45  am] 
BILLINQCOOE  971 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3135-EM1 

Indiana;  Amendment  No.  2  to  the 
Notice  of  an  Bmergency 

AGENCY:  Fedefal  Emergency 
Management  Agency  (FEMA). 
ACnON:  Notica 


SUMMARY:  Thi^  notice  amends  the  notice 
of  an  emergenty  for  the  State  of  Indiana, 
(FEMA-3135-pM),  dated  January  15. 
1999,  and  relied  determinations. 
EFFECTIVE  DATt:  January  28, 1999. 


FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  an  emergency  for  the  State  of  Indiana, 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  15, 1999: 

Boone,  Carroll,  Elkhart,  Fayette,  Howard, 
Morgan,  Parke,  Putnam,  Vigo,  and  Wells 
Counties  for  reimbursement  for  emergency 
protective  measures,  Category  B,  under  the 
Public  Assistance  program  for  a  period  of  48 
hours. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
(FR  Doc.  99-2739  Filed  2^1-99;  8:45  am] 
BILIJNO  CODE  «71*-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1194-0R] 

Commonwealtti  of  the  Northern 
Mariana  Islands;  Amendment  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  Commonwealth  of 
the  Northern  Mariana  Islands  (FEMA- 
1194-DR),  dated  December  24. 1997,  and 
related  determinations. 
EFFECTIVE  DATE:  January  4,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3630. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  cost  share 
arrangement  under  FEMA-1194-DR  is 
adjusted  at  100  percent  Federal  funding 
for  eligible  costs  for  the  Hazard 
Mitigation  Grant  Program. 


(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

James  L.  Witt, 

Director. 

[FR  Doc.  99-2744  Filed  2-4-99;  8:45  am] 

BiLUNG  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1262-DR] 

Tennessee;  Amendment  No.  2  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee,  (FEMA-1262-DR),  dated 
January  19,  1999,  and  related 
determinations. 

EFFECTIVE  DATE:  January  23, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Tennessee,  is  hereby  amended  to 
include  the  following  areas  among  the 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  19, 1999: 

Benton  and  Humphreys  Counties  for 
Individual  Assistance  and  Public  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program.) 

Dennis  H.  Kwiatkowski, 
Deputy  Associate  Director,  Response  and 
Recovery  Directora  te. 
[FR  Doc.  99-2741  Filed  2-4-99;  8:45  am) 
BILLING  COOE  t718-02-P 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1262-DR] 

Tennessee;  Amendment  No.  1  to 
Notice  of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 

Management  Agency  (FEMA). 

action:  Notice. __^ 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee,  (FEMA-1262-DR).  dated 
January  19, 1999.  and  related 
determinations. 

EFFECTIVE  DATE:  January  22,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Tennessee,  is  hereby  amended  to 
include  Categories  C  through  G  under 
the  Public  Assistance  program  in  the 
following  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  January 
19, 1999: 

Crockett.  Decatur,  Hardeman,  Haywood, 
Henderson,  Lauderdale,  Madison,  Maury, 
and  Montgomery  Counties  for  Categories  C 
through  G  under  the  Public  Assistance 
program  (already  designated  for  Individual 
Assistance  and  Categories  A  and  B  under  the 
Public  Assistance  program). 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  99-2743  Filed  2-4-99;  8:45  am] 
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North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573.  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  207-011649 

Title:  Joint  Operating  Agreement 
Between  Interocean  Lines,  Inc.  and 
Trinity  Shipping  Line,  S.A. 

Parties: 

Interocean  Lines.  Inc. 

Trinity  Shipping  Line,  S.A. 

Synopsis:  The  proposed  Agreement 
would  permit  the  parties  to  share 
space  equally  aboard  three  vessels  in 
the  trade  between  United  States  ports 
in  Florida  and  ports  in  Panama, 
Ecuador,  and  Peru. 

Dated:  February  1,  1999. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakle, 
Secretary. 
(FR  Doc.  99-2695  Filed  2-4-99;  8:45  am] 

WLUNQ  CODE  6730-01-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  apphcants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  the  section  19  of 
the  Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington.  D.C.  20573. 

Giorgio  Gori  USA  Inc.,  80  River  Street. 
Hoboken,  NJ  07030.  Officers:  Ivano. 
Reali.  President.  ComeUa  Reali.  Vice 
President 

Unitrans  Worldwide.  Inc.,  57  Teed 
Drive.  Randolph,  MA  02368.  Officer: 
Lindsay  P.  Barich.  President 

Indus  Shipping  Company  Ltd..  27  Park 
Place,  New  York.  NY  10007,  Officers: 
Parveen  A.  Din,  President  Philip  A. 
Din,  Vice  President 

Dated:  February  1. 1999. 
Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  99-2765  Filed  2^-99;  8:45  am] 

BiLUNQ  CODE  673»-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
22,  1999. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303-2713: 

1.  PCB  Limited  Partnership,  Largo. 
Florida;  to  acquire  25  percent  of  the 
voting  shares  of  PCB  Bancorp.  Inc.. 
Largo,  Florida,  and  thereby  indirectly 
acquire  Premier  Community  Bank  of 
Florida.  Largo,  Florida. 

B.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street.  Chicago. 
Illinois  60690-1413: 

1.  Peter  N.  Home,  Sr.,  Harlan,  Iowa; 
to  acquire  34.86  percent;  Frederick  R. 
Home  III,  Sloan,  Iowa,  to  acquire  34.86 
percent;  and  Todd  K.  Plumb,  Harlan. 
Iowa,  to  acquire  26.21  percent  of  the 
voting  shares  of  Midstates  Bancshares, 
Inc.,  Harlan,  Iowa,  and  thereby 
indirectly  acquire  Midstates  Bank,  N.A., 
Harlan,  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  1, 1999. 
Robert  deV.  Frierson. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  99-2719  Filed  2-4-99;  8:45  am] 

BILUNO  CODE  621 0-01 -F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
?-25).  and  all  other  applicable  statutes 
a/id  regulations  to  become  a  bank 


5808 


Federal  Register / Vol.  64,  No.  24 /Friday,  February  5,  1999 /Notices 


holding  compkny  and/or  to  acquire  the 
assets  or  the  Ownership  of,  control  of,  or 
the  power  to  f  ote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applicaitions  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  ihe  Federal  Reserve  Bank 
indicated.  Tht  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  (jovemors.  Interested 
persons  may  Express  their  views  in 
writing  on  th4  standards  enumerated  in 
the  BHC  Act  ^2  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  wheiher  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  Action  4  of  the  BHC  Act. 
Unless  otheniise  noted,  nonbanking 
activities  will!  be  conducted  throughout 
the  United  Stites. 

Unless  otherwise  noted,  comments 
regarding  eacli  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  1,  1999. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jacksoh,  Applications  Officer) 
230  South  Lailalle  Street,  Chicago, 
Illinois  60690  1413: 

1.  CB-G.  In::.,  Wilton,  Iowa;  to 
acquire  24.36  percent  of  the  voting 
shares  of  Peoj  iles  National  Corporation, 
Columbus  Jiuiction,  Iowa,  and  thereby 
indirectly  acqkiire  Community  Bank, 
Muscatine.  loWa. 

2.  Schonatl^  Family  Partnership,  a 
Limited  Partxijership,  Oconomowoc, 
Wisconsin;  toj acquire  an  additional  8.46 
percent,  for  a  jtotal  of  33  percent  of  the 
voting  shares jof  In vestorsBancorp,  Inc., 
Pewaukee,  Wisconsin,  and  thereby 
indirectly  acquire  InvestorsBank, 
Pewaukee,  W  sconsin. 

Board  of  Gov  jmors  of  the  Federal  Reserve 
System,  February  1, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-2788  Filed  2-4-99;  8:45  am] 
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DE  COMMISSION 


Premerger  Notification:  Reporting  and 
Waiting  Period  Requirements 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  adoption  of  formal 
interpretation. 

summary:  Th^  Premerger  Notification 
Office  ("PNOh  of  the  Federal  Trade 


Commission 


concurrence  ( if  the  Assistant  Attorney 


•FTC"),  with  the 


General  in  charge  of  the  Antitrust 
Division  of  the  Department  of  justice 
("DOJ"),  is  adopting  a  Formal 
Interpretation  of  the  Hart-Scott-Rodino 
Act,  which  requires  persons  planning 
certain  mergers,  consolidations,  or  other 
acquisitions  to  report  information  about 
the  proposed  transactions  to  the  FTC 
and  DOJ.  The  Interpretation  concerns 
the  reportability  of  certain  transactions 
involving  the  formation  of  a  Limited 
Liability  Company  ("LLC"),  a  relatively 
new  form  of  entity  authorized  by  state 
statutes,  resulting  in  the  combination  of 
business  into  the  new  LLC. 

This  Formal  Interpretation  was  first 
published  on  October  13, 1998,  together 
with  a  request  for  comments,  to  become 
effective  on  December  14, 1998.  63  FR 
54713  (October  13, 1998).  The  PNO 
received  six  comments  which  were 
placed  on  the  public  record.  On 
December  2, 1998,  the  effective  date  of 
this  Interpretation  was  postponed  until 
February  1,  1999,  to  give  the  PNO  staff 
more  time  to  analyze  and  respond  to  the 
comments.  63  FR  66546  (December  2, 
1998). 

Formal  Interpretation  15  as 
republished  here  has  been  modified  in 
response  to  the  comments.  Under  the 
revised  Interpretation,  the  formation  of 
an  LLC  which  combines  under  common 
control  in  the  LLC  two  or  more  pre- 
existing businesses  will  be  treated  as 
subject  to  the  requirements  of  the  HSR 
act  under  §  801.2(d)  of  the  HSR  rules.  16 
CFR  §  801.2(d),  which  governs  mergers 
and  consolidations.  Because  Formal 
Interpretation  1 5  has  been  modified 
substantially,  the  effective  date  of  the 
Interpretation  is  postponed  until  March 
1, 1999. 

DATES:  The  effective  date  is  March  1, 
1999. 

FOn  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Smith,  Deputy  Assistant 
Director,  Premerger  Notification  Office, 
Bureau  of  Competition,  Room  301, 
Federal  Trade  Commission, 
Washington,  DC  20580.  Telephone: 
(202)  326-2850.  Thomas  F.  Hancock, 
Attorney,  Premerger  Notification  Office, 
Bureau  of  Competition,  Room  301, 
Federal  Trade  Commission, 
Washington,  DC  20580.  Telephone: 
(202) 326-2946. 

SUPPLEMENTARY  INFORMATION:  The  text  of 
Formal  Interpretation  Number  15  is  set 
out  below. 

Formal  Interpretation  Number  15 

Formal  Interpretation  Pursuant  to 
§  803.30  of  the  Premerger  Notification 
Rules,  16  CFR  §  803.30,  Concerning  the 
Reporting  Requirements  for  the 
Formation  of  Certain  Limited  Liability 
Companies  ("LLCs"). 


This  is  a  Formal  Interpretation 
piu^uant  §803.30  of  the  Premerger 
Notification  Rules  ("the  rules"),  16  CFR 
§  803.30.  The  rules  implement  Section 
7A  of  the  Clayton  Act,  15  U.S.C.  §  18a, 
which  was  added  by  sections  201  and 
202  of  the  Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976  ("the  act"). 
This  Formal  Interpretation  and  a  request 
for  comments  were  originally  published 
on  October  13, 1998,  to  become  effective 
on  December  14, 1998.  See  63  FR  54713 
(October  13, 1998).  The  PNO  staff 
received  six  comments.  The  staff 
postponed  the  effective  date  until 
February  1,  1999,  in  order  to  have  more 
time  to  analyze  these  comments.  63  FR 
66546  (December  2,  1998).  Formal 
Interpretation  15,  published  here,  has 
been  modified  substantially  in  response 
to  the  comments  received  and 
postpones  the  effective  date  until  March 
1, 1999. 

The  act  requires  the  parties  to  certain 
acquisitions  of  voting  securities  or 
assets  to  notify  the  FTC  and  the  DOJ  and 
to  wait  a  specified  period  of  time  before 
consummating  the  transaction.  The 
purpose  of  the  act  and  the  rules  is  to 
ensure  that  such  transactions  receive 
meaningful  scrutiny  under  the  antitrust 
laws,  with  the  possibility  of  an  effective 
remedy  for  violations,  prior  to 
consiunmation.  Under  the  rules,  certain 
types  of  transactions,  such  as  mergers, 
consolidations,  and  the  formation  of 
corporate  joint  ventures,  are  treated  as 
acquisitions  of  voting  securities 
potentially  subject  to  the  act,  while 
other  transactions,  such  as  the  formation 
of  partnerships,  are  deemed  non- 
reportable.  See  §§  801.2(d)  and  801.40  of 
the  rules,  16  CFR  §§  801.2(d)  and 
801.40. 

The  LLC '  is  a  relatively  new  form  of 
business  organization  that  is  neither  a 
partnership  nor  a  corporation  but  a 
hybrid  legal  entity  that  combines  certain 
desirable  features  of  both  partnerships 
and  corporations.  Specifically,  an  LLC  is 
taxed  as  a  partnership  but  shields  its 
members  from  liability  as  a  corporation 
shields  its  shareholders.  The  first  LLC 
statute  was  passed  in  1977  by 
Wyoming  2  and  a  trickle  of  other  states 
followed.  The  use  of  LLCs  expanded 
significantly  after  1988  when  the 
Internal  Revenue  Service  ("IRS") 
concluded  that  an  LLC  organized  under 
the  Wyoming  statute  was  taxable  as  a 
partnership.'  By  1993  all  51 


'  This  Formal  Interpretation  applies  only  to  the 
reportability  of  the  formation  of  certain  LLCs.  The 
position  of  the  FTC  staff  on  the  status  and  treatment 
under  the  act  of  other  non-corporate  entities  such 
as  partnerships  remains  unchanged. 

2Wyo.  Stat.  §§17-15-101  to-135(Supp.  1989). 

3  Rev.  Rul.  8»-76.  1988-2  C.  B.  360.  361. 
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jurisdictions  had  LLC  laws  of  one  form 
or  another. 

When  it  first  encountered  these  types 
of  organizational  structures,  the  PNQ 
concluded  that  as  "companies"  LLCs 
are  "entities"  within  the  meaning  of 
§  801.1(a)(2),  16  CFR  §  801.1(a)(2),  and 
that,  until  it  had  more  experience  with 
them,  the  PNO  would  treat  LLCs  like 
corporations.  Initially,  therefore, 
§  801.40  of  the  rules,  16  CFR  §  801.40, 
"Formation  of  joint  venture  or  other 
corporations,"  governed  the  formation 
of  LLCs  and  an  interest  in  an  LLC  was 
treated  as  a  voting  security  for  HSR 
purposes. 

On  further  analysis,  the  PNO 
concluded  that  this  initial  approach  was 
too  inclusive.  LLCs  at  the  time  were 
primarily  used  as  vehicles  for  the 
creation  of  start-up  businesses.  The 
PNO's  treatment  of  LLCs  resulted  in 
requiring  HSR  fiUngs  in  a  large  number 
of  transactions  that  did  not  raise 
antitrust  concerns.  Fuulhermore,  the 
PNO  beheved  that  in  most  LLCs  the 
interest  held  by  the  members  of  the  LLC 
was  more  like  a  partnership  interest 
than  a  voting  security  interest. 
Consequently,  in  1994,  the  PNO  began 
to  informally  advise  parties  that  the 
treatment  of  LLCs  for  reporting  piu-poses 
would  depend  on  a  determination  of 
whether  the  interest  acquired  in  the  LLC 
was  more  like  a  voting  security  interest 
or  more  like  a  partnership  interest.* 

This  treatment  of  LLCs  has  not  been 
completely  satisfactory.  The  use  of  LLCs 
has  evolved,  and  while  LLCs  continue 
to  be  used  as  vehicles  for  start-up 
enterprises,  they  are  now  often  used  to 
combine  competing  businesses  under 
common  control.  Indeed,  the 
Commission's  litigation  staff  has 
investigated  several  transactions  raising 
potential  antitrust  concerns  involving 
the  formation  of  LLCs.  In  these 
transactions,  previously  separate 
businesses  were  combined  under 
common  control  when  they  were  both 
contributed  to  a  single,  newly-formed 
LLC.  Nevertheless,  the  creation  of  the 
LLC  to  combine  competing  businesses 
under  common  control  was  typically 
not  treated  as  reportable  under  the 
PNO's  then-current  treatment.  However, 


■•  Specincally.  the  formation  of  an  LLC  was 
treated  as  potentially  reportable  only  if  the  LLC  bad 
a  group  that  functioned  like  a  board  of  directors  and 
the  LLC  ownership  interest  resulted  in  the  holders 
appointing  person(s)  other  than  their  employees, 
officers,  or  directors  (or  those  of  entities  controlled 
by  such  holder  or  its  ultimate  parent  entity)  to  that 
group.  In  such  cases,  the  LLC  interest  was  treated 
as  a  voting  security  interest.  In  all  other  instances. 
LLC  interests  were  treated  as  partnership  interests 
and  the  acquisition  of  these  interests  was  not 
reportable  (unless  the  acquiring  person  would  hold 
100  percent  of  the  interests  as  a  result  of  the 
acquisition). 


the  union  of  competing  businesses 
under  common  control  is  of  obvious 
potential  antitrust  concern.  Since  the 
past  treatments  of  LLCs  have  not  been 
satisfactory  at  singling  out  those 
transactions  that  were  the  most  likely  to 
have  anticompetitive  effects,  the  PNO 
staff  has  decided  to  revise  its  approach 
to  LLCs  in  order  to  better  carry  out  the 
purposes  of  the  act. 

The  formation  of  an  LLC  into  which 
two  or  more  businesses  are  contributed, 
like  other  unions  of  businesses  under 
common  control,  is  a  kind  of  merger  or 
consolidation. 5  Section  801.2(d)(l)(i)  of 
the  rules,  16  CFR  §801.2(d)(l)(i),  states 
that  "(mlergers  and  consolidations  are 
transactions  subject  to  the  act  *  *  *." ^ 
A  filing  requirement  for  those  LLC 
formations  that  involve  the  combination 
of  businesses  is  appropriate  and 
advances  the  purposes  of  the  act  and  the 
rules,  namely,  to  ensure  that  the 
antitrust  enforcement  agencies  have 
advance  notice  of,  and  a  timely 
opportunity  to  challengei  transactions 
which  may  violate  the  antitrust  laws. 

This  Formal  Interpretation,  therefore, 
changes  the  PNO's  treatment  of  LLC's  as 
follows:  The  PNO  will  henceforth  treat 
as  reportable  the  formation  of  an  LLC  if 
(1)  two  or  more  preexisting,  separately 
controlled  businesses  will  be 
contributed,  and  (2)  at  least  one  of  the 
members  will  control  the  LLC  (i.e.,  have 
an  interest  entitling  it  to  50  percent  of 
the  profits  of  the  LLC  or  50  percent  of 
the  assets  of  the  LLC  upon  dissolution).' 
The  formation  of  all  other  LLCs  will  be 
treated  similar  to  the  formation  of  a 
partnership  which,  imder  the  PNO's 


'  While  combining  businesses  in  an  LLC  may  not 
be  a  "merger"  or  "consolidation"  in  the  strictest 
sense  because  they  do  not  involve  corporations,  the 
rationale  of  this  interpretation  is  similar  to  that 
used  by  the  PNO  under  §  801.2(d)  to  require  filing 
for  acquisitions  of  non-profit  corporations  which, 
like  LLCs,  typically  do  not  issue  voting  securities. 
(See  ABA.  The  Premerger  Notification  Practice 
Manual.  1991  ed.,  Interp.  #109.) 

•In  fact,  as  it  was  originally  promulgated  in  1978, 
§801.2(d)(l)(i),  16  CFR  §80l'.2(d)(l)(i)  stated  that 
"(a)  merger,  consolidation,  or  other  transaction 
combining  all  or  any  part  of  the  business  of  two  or 
more  persons  shall  be  an  acquisition  subject  to  the 
act  *   •   *."  (emphasis  added)  43  Fed  Reg  33539, 
July  31, 1978.  In  1983,  this  section  was  changed  to 
clarify  the  treatment  of  mergers  and  consolidations 
under  the  rules,  and  the  italicized  wording  was 
eliminated.  However,  there  is  no  indication  that 
this  change  was  intended  to  narrow  the  scope  of 
§  801.2(d).  Rather,  according  to  the  Statement  of 
Basis  and  Purpose  to  the  1983  changes,  48  Fed  Reg 
34430,  July  29.  1983,  the  Commission  simply 
sought  to  make  clear  that  mergers  and 
consolidations  are  treated  as  acquisitions  of  voting 
securities  and  to  aid  the  parties  to  a  merger  in 
determining  which  is  the  acquiring  person  and 
which  is  the  acquired  person. 

'  Of  course,  as  with  all  transactions,  the  HSR  size 
of  person  and  size  of  transaction  requirements  need 
to  be  met  as  well,  and  exemptions  may  apply. 


longstanding  position  on  partnership 
formations,  will  not  be  reportable. 

Post-formation  acquisitions  of 
membership  interests  in  LLCs  will  not 
be  reportable  except  in  two  situations: 
(1)  when  the  acquisition  of  the 
membership  interest  results  in  the 
acquiring  person,  who  had  not 
previously  filed  for  and  consummated 
the  acquisition  of  control  of  that  LLC, 
holding  100  percent  of  the  membership 
interests  of  the  LLC  (similar  to  the 
PNO's  treatment  of  the  acquisition  of  a 
partnership  interest),  and  (2)  when  the 
acquiring  person  contributes  a  business 
to  the  LLC  in  exchange  for  the  LLC 
membership  interest.  The  PNO  will  treat 
this  contribution  of  an  additional 
business  to  the  business(es)  already  in 
the  LLC  as  a  formation  of  a  new  LLC 
under  this  Interpretation. 

In  determining  what  is  a  "business" 
for  purposes  of  this  Interpretation,  the 
PNO  vdll  look  to  the  definition  of 
"operating  unit"  for  purposes  of 
§  802.1(a)  of  the  rules,  16  CFR  §  802.1(a). 
namely,  "*  *  •  assets  that  are  operated 
*  *  *  as  a  business  undertaking  in  a 
particular  location  or  for  particular 
products  or  services,  even  though  those 
assets  may  not  be  organized  as  a 
separate  legal  entity."  In  addition,  for 
purposes  of  this  Formal  Interpretation, 
the  contribution  to  an  LLC  of  an  interest 
in  intellectual  property,  such  as  a 
patent,  a  patent  license,  know-how,  and 
so  forth,  which  is  exclusive  against  all 
parties  including  the  grantor,  is  the 
contribution  of  a  business,  whether  or 
not  the  intellectual  property  has 
generated  any  revenues. 

Under  this  Interpretation,  the 
approach  of  §  801.2(d)  will  be  used  to 
determine  the  acquiring  person(s)  and 
acquired  p>erson(s)  for  potentially 
reportable  LLC  formations.*  Section 
801.2(d)(2)(i)  states  that  "(ajny  person 
party  to  a  merger  or  consolidation  is  an 
acquiring  person  if  as  a  result  of  the 
transaction  such  person  will  hold  any 
assets  or  voting  securities  which  it  did 
not  hold  prior  to  the  transaction" 
(emphasis  added).  In  the  context  of  the 
formation  of  a  new  LLC,  this  means  that 
any  person  that  will  control  an  LLC  in 
which  two  or  more  previously  separate 
businesses  will  be  combined  will  be  an 
acquiring  person.  Thus,  if  "A"  and  "B" 


•The  Formal  Interpretation  as  published  in 
October  described  a  method  to  determine 
reportability  that  was  based  on  concepts  found  in 
§801.40  of  the  HSR  rules,  16  CFR  §801.40.  Certain 
comments  suggested  that  such  an  approach  was 
confusing  and  would  increase  the  likelihood  that 
parties  would  make  erroneous  conclusions  on  their 
reporting  obligations.  In  light  of  those  comments, 
and  the  change  in  approach  this  Formal 
Interpretation  adopts,  there  will  no  longer  be  any 
need  to  look  to  §  801.40  to  determine  reporting 
obligations. 
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form  a  60-^0  LlC.  the  60  percent 
member,  "A"  will  be  an  acquiring 
person  with  raspect  to  the  contributions 
of  "B."  Sectioii  801.2(d)(2)(ii)  states  that 
"(ajny  person  aarty  to  a  merger  or 
consolidation  s  an  acquired  person  if  as 
a  result  of  the  jansaction  the  assets  or 
voting  securities  of  any  entity  included 
within  such  pf  rson  will  be  held  by  any 
emphasis  added).  In  the 
of  the  formation  of  a  60- 
uld  therefore  be  an 


other  person 
above  exam  pi 
40  LLC. "B 
acquired  persi 
If  "A"  and 
LLC  to  which 
businesses,  b 
acquiring  and 


were  to  form  a  50-50 
ioth  were  to  contribute 

would  be  both 
I  Acquired  persons  because 
both  would  CO  ntrol  the  LLC  and  thus 
hold  assets  or  looting  securities  it  did  not 
hold  prior  to  tJie  transaction.  "A"  and 
"B"  would  fiU  in  both  capacities, 
assuming  the  i  elevant  size  criteria  were 
met.  Thus,  bot  i  the  acquiring  and 
acquired  perse  ns  will  be  required  to  file 
notification  and,  in  accordance  with 
§803.10  of  the  rules,  the  30-day  waiting 
period  will  be|  jin  when  both  persons 
have  substanti  dly  complied  with  the 
notification  requirements. 

Under  this  Iiterpretation,  the  nature 
of  the  acquisit:  on(s)  taking  place  when 
an  LLC  is  formed,  that  is,  whether  it  is 
an  acquisition  of  assets  or  of  voting 
securities,  depsnds  on  what  is  being 
contributed  by  the  other  member(s)  of 
the  LLC.»  In  the  50-50  LLC  described 
above.  suppos(!  that  "A"  contributes  a 
group  of  assets  constituting  a  business 
and  "B"  contributes  50  or  more  percent 
of  the  voting  s(  fcurities  of  a  corporate 
subsidiary,  S.  Jnder  this  Interpretation. 
"B"  will  have  nade  an  acquisition  of 
assets  and  "A'  will  have  made  an 
acquisition  of  /oting  securities. 

In  addition,  iny  exemption  in  the  act 
or  rules  that  wauld  make  any  other 
acquisition  no  i-reportable  may  make 
the  acquisitior  by  one  or  more  of  the 
contributors  to  an  LLC  non-reportable. 
If.  for  example,  "A's"  asset  contribution 
consists  of  hot  }1  properties  the 
acquisition  of  vhich  would  be  exempt 
under  §802.2(  0.  "B's"  acquisition  in 
the  formation  of  this  LLC  would  not  be 
reportable.  Sin  lilarly,  if  S  has  sales  and 
assets  of  less  t]  lan  $25  million  and  the 
value  of  the  S  i  itock  that  will  be  held  by 
"A"  as  a  resull  of  the  acquisition  is  $15 
million  or  less  then  "A's"  acquisition 
in  the  formatic  n  would  be  exempted  by 
§  802.20(b). 

To  determins  whether  a  filing  is 
required,  the  parties  to  potentially 
reportable  formation  transactions  also 


•In  this  respect 
departs  from  the 
provides  that  all  n^rgers 
be  treated  as 


text  ( 


the  Interpretation  necessarily 
of  §801.2(d)ll)(i).  which 
and  consolidations  shall 
acquisitions  of  voting  securities. 


must  determine  the  size-of-person  and 
size-of-transaction,  which  should  be 
done  just  as  in  any  other  asset  or  voting 
securities  acquisition  in  accordance 
with  §§801.10  and  801.11  of  the  HSR 
rules.  Since  these  transactions  are 
similar  to  asset  exchanges,  for  most  such 
transactions  there  will  not  be  a 
determined  acquisition  price  for  the 
acquired  assets  or  voting  securities  to 
use  in  applying  the  size-of-transaction 
test.  For  such  transactions,  parties 
should  use  the  market  price  or  fair 
market  value  where  another  contributor 
contributes  50  or  more  percent  of  the 
voting  securities  of  an  issuer  (see 
§  801.10(a)),  or  the  fair  market  value 
where  another  contributor  puts  assets 
constituting  a  business  into  the  LLC  (see 
§  801.10(b)). 

This  Formal  Interpretation  will  not 
require  reporting  regarding  some  LLC 
formations  and  some  acquisitions  of 
existing  LLC  interests  that  would  have 
required  reporting  under  the 
Interpretation  announced  by  the  FNO  in 
October  of  1998.  Unlike  the  October 
version,  this  Formal  Interpretation 
requires  reporting  of  the  formation  of  an 
LLC  only  if  the  formation  brings 
together  within  the  LLC  two  formerly 
separately  controlled  businesses. 
Comments  received  suggested  that  the 
treatment  announced  in  the  October 
version  would  have  covered  a 
substantial  number  of  LLCs  that  are  not 
likely  to  raise  competitive  concerns.  For 
example,  the  October  Formal 
Interpretation  would  have  viewed  LLCs 
that  are  created  solely  as  financing 
vehicles  as  reportable.  In  these 
transactions,  a  financial  institution  (or 
other  party  providing  financing)  in  the 
ordinary  course  of  its  business 
contributes  only  cash  or  other  financial 
assets  and  one  other  party  contributes 
one  or  more  operating  units  to  a  new 
LLC  that  the  financial  institution  may 
control  for  HSR  purposes,  at  least  for  a 
period  of  time.  Under  this  revised 
Interpretation,  so  long  as  such  financing 
transactions  do  not  result  in  the 
contribution  of  a  business  to  the  LLC  by 
two  or  more  members,  it  will  not  be 
treated  as  reportable.^" 

As  described  above,  except  for 
situations  where  a  new  business  is 
contributed  in  exchange  for  an  interest 
in  existing  LLC  or  where,  as  a  result  of 
an  acquisition,  the  acquiring  person 
would  hold  100  percent  of  the  interests 
in  an  existing  LLC,  no  acquisition  of  an 


'"There  is  no  evidence  to  suggest  now  that  LLC 
formations  where  only  one  business  is  contributed 
are  being  used  to  accomplish  a  merger  or 
consolidation  of  two  businesses.  However,  the  PNO 
will  look  carefully  at  these  transactions  in  the 
future  and,  if  they  begin  to  be  used  to  accomplish 
a  merger  or  consolidation,  will  re-visit  this  issue. 


interest  in  an  existing  LLC  is  reportable 
under  this  Interpretation.  Several 
comments  indicated  that  LLC 
agreements  are  sometimes  entered  into 
in  which  the  right  to  receive  more  than 
50  percent  of  the  LLC's  profits  shifts 
from  one  member  to  another  upon  the 
happening  of  some  event  outside  the 
control — or  even  the  knowledge — of  the 
members.  Under  the  definition  of 
control  applicable  to  LLCs  (i.e. 
§  801.1(b)(ii)),  under  the  October 
Interpretation,  such  a  shift  in  the  right 
to  receive  profits  might  have  created  a 
reporting  obligation.  The  commenters 
argued  that  it  would  be  unduly 
burdensome  to  require  the  beneficiaries 
of  such  shifts  to  file  and  that  no 
substantive  law  enforcement  interest 
would  be  served.  The  FNO  does  not 
intend  that  such  shifts  be  reportable 
under  this  Formal  Interpretation.  Since 
such  a  shift  would  be  the  post-formation 
acquisition  of  an  interest  in  an  existing 
LLC  without  the  contribution  of  another 
business,  it  will  not  be  treated  as  subject 
to  the  reporting  requirements  of  the  act. 

Some  of  the  reasons  for  concluding 
that  the  formation  of  certain  LLCs 
should  be  treated  as  reportable  may 
apply  equally  well  to  partnerships.  The 
position  of  the  PNO,  however,  is  that 
the  formation  of  a  partnership  is  not 
reportable  and  acquisitions  of 
partnership  interests  that  do  not  result 
in  one  person's  holding  100  percent  of 
the  interests  in  a  partnership  are  non- 
reportable.  Several  comments  received 
on  the  Formal  Interpretation  published 
in  October  suggested  that  no  change  to 
the  treatment  of  partnerships  was 
necessary  at  this  time.  The  treatment  of 
partnerships  was  originally  adopted,  in 
part,  because  of  the  difficulty  of 
monitoring  compliance  with  HSR 
reporting  obligations  since  many 
partnerships  can  be  formed  informally 
or  by  implication  in  many  typical 
business  arrangements.  Furthermore, 
there  has  been  no  suggestion  in  any  of 
the  comments  that  partnerships  are 
being  used  with  any  greater  frequency 
now  to  combine  competing  businesses. 
Consequently,  the  FNO  has  decided  not 
to  change  its  treatment  of  partnerships 
at  this  time,  but  it  may  re-visit  this  issue 
in  the  future  as  developments  require. 

The  following  examples  are  ait 
integral  part  of  this  Formal 
Interpretation: 

1.  "A"  and  "B"  both  plan  to 
contribute  businesses  to  a  new  LLC  in 
which  each  will  acquire  a  50  percent 
interest.  This  LLC  formation  would 
involve  both  "A"  and  "B"  making 
reportable  acquisitions  if  the  size-of- 
person  and  size-of-transaction  tests  are 
met.  Each  acquisition  would  be 
reportable  unless  exempted  by  Section 
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7A(c)  of  the  act  or  Part  802  of  the  HSR 
rules.  "A"  would  file  as  an  acqmring 
person  and  "B"  as  an  acquired  person 
for  "A's"  acquisition  of  the  assets  being 
contributed  by  "B,"  and  "B"  would  file 
as  an  acquiring  person  and  "A"  as  an 
acquired  person  for  "B's"  acquisition  of 
the  assets  contributed  by  "A."  If  "A"  or 
"B"  (or  both)  contributed  50  percent  or 
more  of  the  voting  securities  of  a 
corporation,  the  acquisition(s)  would  be 
treated  as  an  acquisition  of  voting 
seciuities  of  the  issuer  whose  shares  are 
contributed. 

2.  "A,"  "B."  and  "C"  form  an  LLC  in 
year  1  in  which  each  receives  a  one- 
third  interest  and  to  which  each 
contributes  a  business  valued  at 
approximately  $20  miUion.  "A,"  "B." 
and  "C"  are  $100  million  persons.  This 
formation  would  not  be  reportable 
because  no  member  controls  the  LLC.  In 
year  2,  "X,"  also  a  $100  million  person, 
acquires  the  membership  interests  of 
"A"  and  "B"  for  cash.  This  would  not 
be  reportable  because  two  or  more 
separate  businesses  are  not  being  united 
in  the  LLC  even  though  "X"  is  gaining 
control  of  it.  Note,  however,  that  the 
result  would  be  different  if  "X"  also 
contributed  a  business  to  the  LLC  in 
exchange  for  the  LLC  membership 
interests  it  receives.  In  the  latter  case, 
the  transaction  will  be  treated  as  the 
formation  of  a  new  LLC.  Note  also  that 
in  the  example  where  "X"  contributed 
only  cash  and  did  not  file  under  HSR, 

if  "X"  were  subsequently  also  to  acquire 
"C's"  membership  interest  it  would 
then  hold  100  percent  of  the  interests  in 
this  LLC  and  would  therefore  h^ve  to 
file  for  the  acquisition  of  all  of  the  assets 
of  the  LLC. 

3.  "A"  and  "B"  form  a  new  LLC,  to 
which  "A"  will  contribute  its  wridget 
business  and  "B"  will  contribute  cash 
for  operating  capital.  This  formation 
would  not  be  reportable  because  two 
previously  separate  businesses  are  not 
being  contributed  to  the  LLC. 

4.  "A,"  "B,"  and  "C"  form  a  60-20- 
20  LLC  to  which  "A"  contributes  cash 
and  receives  a  60  percent  membership 
interest  and  "B"  and  "C"  each 
contribute  an  operating  imit  for  a  20 
percent  interest.  This  is  a  kind  of 
consolidation  of  "B's"  and  "C's" 
operating  imits  into  the  new  LLC  and 
"A"  will  control  the  LLC.  There  are  two 
reportable  transactions  (assuming  the 
size  criteria  are  met  and  no  exemption 
applies):  "A"  acquiring  the  operating 
xmit  contributed  by  "B,"  and  "A"' 
acquiring  the  operating  unit  contributed 
by  "C". 

5.  "A"  proposes  to  consolidate  its 
weighted  business,  which  it  has 
conducted  in  two  subsidiaries  and  a 
division,  into  a  newly-formed  LLC  in 


which  it  will  hold  a  60  percent 
membership  interest.  This  would  not  be 
reportable  because,  although  separate 
businesses  are  being  combined,  they 
were  not  under  separate  control  prior  to 
the  transaction. 

6.  "A,"  "B,"  and  "C"  form  a  new  LLC 
in  which  "A"  will  have  a  60  percent 
interest  and  "B"  and  "C"  each  will  have 
20  percent  interests.  "A,"  a  large, 
international  pharmaceutical  company, 
contributes  $100  million  in  cash  and  the 
assets  of  a  pharmaceutical  product 
which  is  currently  on  the  market.  This 
pharmaceutical  product  lines 
constitutes  a  business.  "B"  contributes 
licenses  to  several  patents  which  it  will 
also  continue  to  use  to  manufacture 
various  drugs.  "C"  will  contribute 
licenses  which  are  exclusive  even 
against  itself  for  several  drugs  which  are 
still  at  the  testing  stage  and  which  have 
never  been  marketed.  With  a  60  percent 
interest,  "A"  wall  control  the  LLC.  Since 
the  licenses  "B"  will  contribute  are  not 
exclusive  as  against  it,  they  do  not 
constitute  a  business.  However,  the 
licenses  being  contributed  by  "C"  do 
constitute  a  business,  even  though  they 
have  not  generated  any  revenue.  "A" 
has  a  potential  reporting  obligation  for 
the  formation  of  this  LLC  for  acquiring 
assets  from  "C."  This  formation 
combines  two  pre-existing,  separately 
controlled  businesses  in  an  LLC  which 
"A"  will  control. 

7.  "A"  and  "B"  are  both  regional 
grocery  store  chains  which  do  their  data 
processing  in-house.  "A's"  data 
processing  unit  does  work  only  for  "A" 
and  "B's"  only  for  "B."  "A"  and  "B" 
decide  to  contribute  the  assets  used  in 
their  data  processing  operations  to  a 
new  jointly-controlled  LLC  which  will 
provide  data  processing  services  to  "A" 
and  "B."  Assume  the  size  tests  are  met. 
This  would  not  be  reportable  because 
the  assets  used  to  provide  such 
management  and  administrative  support 
services  do  not  constitute  businesses.  Cf 
§  802.1(d)(4)  of  the  rules  and  Examples 
10  and  11, 16  CFR  §  802.1(d)(4).  This 
would  be  the  case  even  if  the  new  LLC 
intends  to  begin  offering  data  processing 
services  to  third  parties,  since  this 
would  be  beginning  a  new  business 
rather  than  uniting  existing  businesses. 
Note,  however,  that  the  result  would  be 
different  if  "A"  and  "B"  had  used  their 
equipment  to  provide  any  data 
processing  services  to  others  prior  to 
contributing  it  to  the  new  LLC,  for  then 
each  would  be  contributing  an  existing 

DUSill6SS< 

8.  In  year  1,  "A,"  "B,"  and  "C"  form 
a  new  LLC  to  which  each  contributes  a 
business  in  exchange  for  a  one-third 
interest.  This  formation  is  not  reportable 
because  no  member  controls  the  LLC. 


Suppose  that  in  year  2  "A"  sells 
additional  assets  to  the  LLC  for  cash. 
This  transaction  is  not  covered  by  this 
Formal  Interpretation.  However,  the 
LLC  has  a  potential  filing  obligation  as 
the  acquiring  person  of  those  assets  and 
"A"  as  the  acquired  person.  Note  that  it 
is  irrelevant  whether  the  assets  sold  by 
"A"  in  year  2  constitute  a  business. 
Donald  S.  Qark, 
Secretary. 
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GENERAL  ACCOUNTING  OFFICE 
[Document  No.  JFMIP-SR-08-6] 

Joint  Financial  Management 
Improvement  Program  (JFMIP>— 
Federal  Financial  Management  System 
Requirements  (FFMSR) 

agency:  Joint  Financial  Management 
Improvement  Program  (JFMIP). 
ACTION:  Notice  of  document  availability. 

summary:  The  JFMIP  is  seeking  public 
comment  on  an  exposure  draft  titled, 
"Travel  System  Requirements,"  dated 
January  29,  1999.  The  draft  is  being 
issued  to  update  a  January  1991 
document.  The  draft  incorporates:  (1) 
statutory  and  regulatory  changes;  (2) 
technological  changes,  including 
electronic  signature  capability;  and  (3) 
JFMIP  documentation  changes.  The 
docimient  is  designed  to  provide 
financial  managers  with 
Govemmentwide  mandatory 
requirements  for  financial  systems  in 
order  to  process  and  record  financial 
events  effectively  and  efficiently,  and  to 
provide  complete,  timely,  reliable,  and 
consistent  information  for  decision 
makers  and  the  public. 
DATES:  Comments  are  due  by  April  9, 
1999. 

ADDRESSES:  Copies  of  the  exposure  draft 
have  been  mailed  to  Agency  Senior 
Financial  Officials  and  are  available  on 
the  JFMIP  website: 

hhtp:  www .  financenet.gov/financenet/ 
fed/j&nip/j&nipexp.htm. 

Comments  should  be  addressed  to 
JFMIP.  441  G  Street  NVV.,  Room  3111. 
Washington,  DC  20548. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Mitchell,  202-512-5994  or  via 
Intemet:mitchelld.jfmip@gao.gov 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Financial  Management 
Improvement  Act  (FFML\)  of  1996 
mandated  that  agencies  implement  and 
maintain  systems  that  comply 
s.jbstantially  with  the  Federal  financial 
m&nagement  systems  requirements, 
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applicable  Fe<  leral  accounting 
standards,  anc  the  U.S.  Government 
Standard  Gem  tral  Ledger  at  the 
transaction  le'el.  The  FFMIA  statute 
codified  the  n"MIP  financial  systems 
requirements  documents  as  a  key 
benchmark  that  agency  systems  must 
meet  in  order  to  be  substantially  in 
complicuice  wfth  systems  requirements 
provisions  under  FFMIA.  To  support 
the  requirements  outlined  in  the 
FFMIA,  we  arfe  updating  requirements 
documents  that  are  obsolete  and 
publishing  additional  requirements 
documents. 

Comments  received  will  be  reviewed 
and  the  exposure  draft  will  be  revised 
as  necessary.  Publication  of  the  final 
requirements  will  be  mailed  to  agency 
senior  financial  officials  and  will  be 
available  on  tj^e  JFMIP  website. 
Karen  Cleary  Alderman, 

Executive  Direcior.  Joint  Financial 
Management  In  provement  Program. 
|FR  Doc.  99-2702  Filed  2-4-99;  8:45  am] 
BiLLMG  CODE  ISH  M»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30OAY-07-99] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (0MB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  vmtten 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 


Proposed  Project 

1.  National  CDC  AIDS  And  STD 
Hotline  Callers  Survey — 
Reinstatement— (0920-0295)— The 
National  Center  For  HIV,  STD,  and  TB 
Prevention  (NCHSTP)is  requesting 
clearance  to  gather  information  for 
management  and  evaluation  purposes. 
The  information  gathered  will  assist 
NCHSTP  in  the  improvement  of  HIV/ 
STD  services  to  high  risk  populations. 
Every  25th  caller  to  the  National  AIDS 
Hotline  (NAH)  and  every  10th  caller  to 
the  National  STD  Hotline  (NSTDH)  will 
be  surveyed.  Only  callers  to  the  AIDS 
and  STD  Hotlines  will  be  affected. 
Respondents  (callers)  will  be  the  general 
public.  The  total  annual  burden  hours 
are  754. 


Respondents 


No.  of  re- 
spondents 


No.  of  re- 
sponses/re- 
spondent 


Avg.  txjrden/ 

response  (in 

hrs.) 


On  Going  Data  Collection 


NAH  English  . 
NAH  Spanish 
NSTDH  


14,800 

4,200 

12,380 


.0208 
.0208 
.0208 


Additional  Surveys  for  Special  Event  Data  Collection 


NAH  English  . 
NAH  Spanish 
NSTDH  


2.700 

300 

1.0Q0 


.025 
.025 
.025 


Nancy  Cheal, 

Acting  Associaip 
and  Evaluation, 
and  Prevention 
[PR  Doc.  99-27^1 
BILLING  CODE  416  M8-P 


Director  for  Policy ,  Planning 
Centers  for  Disease  Control 
fCDC). 

Filed  2-4-99;  8.45  am) 


DEPARTMENTT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 


National  Conference  on  Health 
Statistics  Meeting 

The  National  Center  for  Health 
Statistics  (NCHS),  Centers  for  Disease 
Control  and  Irevention  (CDC), 
TUinounces  the  following  meeting: 

Name:  Natioial  Conference  on  Health 
Statistics. 


Times  and  Dates:  9  a.m.-S  p.m.,  August  2, 
1999.  8:30  a.m.-5  p.m.,  August  3, 1999.  8:30 
a.m.-5  p.m.,  August  4, 1999. 

Place:  Omni  Shoreham  Hotel,  2500  Calvert 
Street.  N.W.,  Washington.  D.C.  20008. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  Pre-registration  is 
recommended,  and  there  is  no  registration 
fee.  Please  obtain  registration  information 
from  the  contact  person  listed  below. 

Purpose:  The  theme  of  the  conference  is 
Health  in  the  New  Millennium:  Making 
Choices.  Measuring  Im(>act.  The  conference 
will  feature  sessions  on  information 
technology;  State  and  local  initiatives  and 
relationships;  data  standards  and  methods; 
data  applications;  and  futiire  date  needs. 
Presentations  will  be  made  by  a  wide  range 
of  speakers  from  the  public  and  private 
sector.  The  conference  will  also  include 
exhibits  and  poster  sessions  that  complement 
the  presentations. 

Contact  Person  for  More  Information: 
Substantive  program  and  registration 


information  for  the  meeting  may  be  obtained 
from  Barbara  Hetzler,  National  Conference  on 
Health  Statistics.  Office  of  Data  Standards, 
Program  Development,  and  Extramural 
Programs.  NCHS.  CDC,  6525  Belcrest  Road, 
Room  1100,  Hyattsville.  Maryland  20782. 
Telephone:  301/436-7122  ext.  148,  e-mail 
biwl@cdc.gov. 

The  Director.  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  CDC  and  ATSDR. 

Dated:  January  29, 1999. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  99-2727  Filed  2-4-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies,  and  laboratories  That  Have 
Withdrawn  From  the  Program 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
action:  Notice. 

summary:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  emd  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

This  Notice  is  now  available  on  the 
internet  at  the  following  website: 
http://www.health.org. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl, 
Division  of  Workplace  Programs,  5600 
Fishers  Lane,  Rockwall  2  Building, 
Room  815,  Rockville,  Maryland  20857; 
Tel.:  (301)  443-6014. 

Special  Note:  Our  office  moved  to  a 
different  building  on  May  18, 1998.  Please 
use  the  above  address  for  all  regular  mail  and 
correspondence.  For  all  overnight  mail 
service  use  the  following  address:  Division  of 
Workplace  Programs,  5515  Security  Lane, 
Room  815,  Rockville,  Maryland  20852. 

SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 


appUcant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

ACL  Laboratories,  8901  W.  Lincoln  Ave., 

West  Allis.  WI  53227,  414-328-7840 

(Formerly:  Bayshore  Clinical  Laboratory) 
Advanced  Toxicology  Network,  15201  East  I- 

10  Freeway,  Suite  125,  Chaimelview,  TX 

77530,  713-457-3784/800-^88-4063. 

(Formerly:  Drug  Labs  of  Texas,  Premier 

Analytical  Laboratories) 
Aegis  Analytical  Laboratories,  Inc.,  345  Hill 

Ave.,  Nashville,  TN  37210,  615-255-2400 
Alabama  Reference  Laboratories,  Inc.,  543 

South  Hull  St.,  Montgomery,  AL  36103, 

800-541-4931/334-263-5745 
Alliance  Laboratory  Services,  3200  Burnet 

Ave.,  Cincinnati.  OH  45229,  513-585- 

9000,  (Formerly:  Jewish  Hospital  of 

Cincinnati,  Inc.) 
American  Medical  Laboratories.  Inc..  14225 

Newbrook  Dr.,  Chantilly,  VA  20151,  703- 

802-6900 
Associated  Pathologists  Laboratories,  Inc., 

4230  South  Bumham  Ave.,  Suite  250,  Las 

Vegas,  NV  89119-5412,  702-733-7866/ 

800-433-2750 
Associated  Regional  and  University 

Pathologists.  Inc.  (ARUP),  500  Chipeta 

Way.  Salt  Lake  City,  UT  84108,  801-583- 

2787/800-242-2787 
Baptist  Medical  Center — Toxicology 

Laboratory.  9601 1-630.  Exit  7,  Little  Rock, 

AR  72205-7299,  501-202-2783  (formerly: 

Forensic  Toxicology  Laboratory  Baptist 

Medical  Center) 
Cedars  Medical  Center,  Department  of 

Pathology,  1400  Northwest  12th  Ave., 

Miami,  FL  33136,  305-325-5784 
Clinical  Reference  Lab,  8433  Quivira  Rd., 

Lenexa,  KS  66215-2802,  800-445-6917 
Cox  Health  Systems,  Department  of 

Toxicology,  1423  North  Jefferson  Ave.. 

Springfield,  MO  65802,  800-876-3652  / 

417-269-3093  (formerly:  Cox  Medical 

Centers) 
E)ept.  of  the  Navy,  Navy  Drug  Screening 

Laboratory,  Great  Lakes,  IL,  P.O.  Box  88- 

6819,  Great  Lakes,  IL  60088-6819.  847- 

688-2045  /  847-688-4171 
Diagnostic  Services  Inc.,  dba  DSI,  12700 

Westlinks  Drive,  Fort  Myers,  FL  33913, 

941-561-8200  /  800-735-5416 
Doctors  Laboratory.  Inc.,  P.O.  Box  2658.  2906 

Julia  Dr..  Valdosta,  GA  31604,  912-244- 

4468 


DrugProof,  Division  of  Dynacare/Laboratory 
of  Pathology,  LLC,  1229  Madison  St.,  Suite 
500,  Nordstrom  Medical  Tower,  Seattle, 
WA  98104,  800-898-0180  /  206-386-2672 
(formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle,  Inc.) 

DrugScan,  Inc..  P.O.  Box  2969, 1119  Meams 
Rd.,  Warminster.  PA  18974,  215-674-9310 

Dynacare  Kasper  Medical  Laboratories,* 
14940-123  Ave.,  Edmonton,  Alberta, 
Canada  T5V  1B4,  800-661-9876  /  403- 
451-3702 

ElSohly  Laboratories,  Inc.,  5  Industrial  Park 
Dr.,  Oxford.  MS  38655,  601-236-2609 

Gamma-Dynacare  Medical  Laboratories,*  A 
Division  of  the  Gamma-Dynacare 
Laboratory  Partnership,  245  Pall  Mall  St., 
London,  ON,  Canada  N6A  1P4.  519-679- 
1630 

General  Medical  Laboratories,  36  South 
Brooks  St.,  Madison,  WI  53715,  608-267- 
6267 

Hartford  Hospital  Toxicology  Laboratory,  SO 
Seymour  St.,  Hartford,  CT  06102-5037, 
860-545-6023 

Info-Meth,  112  Crescent  Ave.,  Peoria,  IL 
61636,  800-752-1835  /  309-671-5199 
(Formerly:  Methodist  Medical  Center 
Toxicology  Laboratory) 

LabCorp  Occupational  Testing  Services,  Inc., 
1904  Alexander  Drive  Research  Triangle 
Park.  NC  27709,  919-672-6900  /  800-633- 
3984  (Formerly:  CompuChem  Laboratories, 
Inc.;  CompuChem  Laboratories,  Inc.,  A 
Subsidiary  of  Roche  Biomedical 
Laboratory;  Roche  CompuChem 
Laboratories,  Inc.,  A  Member  of  the  Roche 
Group) 

LabCorp  Occupational  Testing  Services,  Inc., 
4022  Willow  Lake  Blvd.,  Memphis,  TN 
38118.  901-795-1515/800-223-6339 
(Formerly:  MedExpress/National 
Laboratory  Center) 

LabOne,  Inc.,  10101  RennerBlvd..  Lenexa. 
KS  66219,  913-888-3927  /  800-728-4064 
(Formerly:  Center  for  Laboratory  Services, 
a  Division  of  LabOne,  Inc.) 

Laboratory  Corporation  of  America,  888 
Willow  St.,  Reno,  NV  89502,  702-334- 
3400  (Formerly:  Sierra  Nevada 
Laboratories,  Inc.) 

Laboratory  Corporation  of  America  Holdings, 
69  First  Ave.,  Raritan,  NJ  08869,  800-437- 
4986  /  908-526-2400  (Formerly:  Roche 
Biomedical  Laboratories,  Inc.) 

Laboratory  Specialists,  Inc.,  1111  Newton  St., 
Gretna,  LA  70053,  504-361-8989  /  800- 
433-3823 

Marshfield  Laboratories,  Forensic  Toxicology 
Laboratory,  1000  North  Oak  Ave., 
Marshfield,  WI  54449,  715-389-3734  / 
800-331-3734 

MAXXAM  Analytics  Inc.,*  5540  McAdam 
Rd..  Mississauga,  ON,  Canada  L4Z  IPI. 
905-890-2555  (Formerly:  NOVAMANN 
(Ontario)  Inc.) 

Medical  College  Hospitals  Toxicology 
Laboratory,  Department  of  Pathology,  3000 
Arlington  Ave.,  Toledo,  OH  43614,  419- 
383-5213 

MedTox  Laboratories,  Inc.,  402  W.  County 
Rd.  D,  St.  Paul.  MN  55112,  800-832-3244 
/  651-636-7466 

Methodist  Hospital  Toxicology  Services  of 
Clarian  Health  Partners,  Inc.,  Department 
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of  Pathology  iind  Laboratory  Medicine, 
1701  N.  Senaie  Blvd.,  Indianapolis,  IN 
46202, 317-9 >9-3587 

MetroLab-Legacy  Laboratory  Services,  1225 
NE  2nd  Ave.,  Portland,  OR  97232,  503- 
413-4512,  80  )-950-5295 

Minneapolis  Ve  terans  Affairs  Medical  Center, 
Forensic  Tox  cology  Laboratory.  1  Veterans 
Drive,  Minneiipolis,  Minnesota  55417, 
612-725-208fe 

National  Toxiccjlogy  Laboratories,  Inc.,  1100 
California  Avt.,  Bakersfield,  CA  93304, 
805-3  2  2^  2  5t 

Northwest  Toxitology,  Inc.,  1141  E.  3900 
South,  Salt  Like  City,  UT  84124,  800-322- 
3361  /  801-218-2431 

Oregon  Medical  Laboratories,  P.O.  Box  972, 
722  East  llthJAve.,  Eugene,  OR  97440- 
0972, 541-341-8092 

Pacific  Toxicoligy  Laboratories,  6160  Variel 
Ave.,  Woodliid  Hills,  CA  91367,  818-598- 
3110  (Fomieily:  Centinela  Hospital  Airport 
Toxicology  Liboratory 

Pathology  Associates  Medical  Laboratories, 
11604  E.  Indikna,  Spokane,  WA  99206, 
509-926-_240p  /  800-541-7891 

PharmChem  Laboratories,  Inc.,  1505- A 
O'Brien  Dr.,  Menlo  Park,  CA  94025,  650- 
328-6200  /  800-^46-5177 

PharmChem  Laporatories,  Inc.,  Texas 
Division,  7610  Pebble  Dr.,  Fort  Worth,  TX 
76118,  817-595-0294  (formerly:  Harris 
Medical  Laboratory) 

Physicians  Reference  Laboratory,  7800  West 
110th  St..  OvArland  Park,  KS  66210,  913- 
339-0372  /  8io-821-3627 

Poisonlab,  lnc..|7272  Clairemont  Mesa  Blvd. 
San  Diego,  cA  92111,  619-279-2600  / 
800-882-7271 

Quest  Diagnostks  Incorporated,  4444 
Giddings  Roa^,  Auburn  Hills,  MI  48326, 
810-373-9120  /  800-444-0106  (formerly: 
HealthCare/Preferred  Laboratories. 
HealthCare/MetPath,  CORNING  Clinical 
Laboratories)! 

Quest  Diagnostjcs  Incorporated.  National 
Center  for  Fofensic  Science,  1901  Sulphur 
Spring  Rd.,  Bbltimore,  MD  21227,  410- 
536-1485  (fotmerly;  Maryland  Medical 
Laboratory,  lac,  National  Center  for 
Forensic  Sciiice.  CORNING  National 
Center  for  Forensic  Science) 

Quest  Diagnostics  Incorpwrated,  4770  Regent 
Blvd.,  IrvingJjX  75063,  800-526-0947  / 
972-916-3371b  (formerly:  Damon  Clinical 
Laboratories.  Damon/MetPath,  CORNING 
Clinical  Labcf^tories) 

Quest  Diagnostics  Incorporated,  875 
Greentree  Rdl.  4  Parkway  Ctr.,  Pittsburgh, 
PA  15220-3ellO,  800-574-2474  /  412-920- 
7733  (formerly:  Med-Chek  Laboratories, 
Inc.,  Med-Chfek/Damon,  MetPath 
Laboratories  JCORNING  Clinical 
Laboratories) 

Quest  Diagnostics  of  Missouri  LLC,  2320 
Schuetz  Rd.,|St.  Louis,  MO  63146,  800- 
288-7293  /  3|l 4-991-1311  (formerly:  Quest 
Diagnostics  Incorporated,  Metropolitan 
Reference  Laboratories,  Inc.,  CORNING 
Clinical  Laboratories,  South  Central 
Division) 

Quest  Diagnosics  Incorporated,  7470 
Mission  Vallfey  Rd.,  San  Diego,  CA  92108- 
4406,  800-446-4728  /  619-686-3200 
(formerly:  N^hols  Institute,  Nichols 
Institute  Substance  Abuse  Testing  (NISAT), 


CORNING  Nichols  Institute,  CORNING 
Clinical  Laboratories) 

Quest  Diagnostics  Incorporated,  One 

Malcolm  Ave.,  Teterboro,  NJ  07608,  201- 
393-5590  (formerly:  MetPath,  Inc., 
CORNING  MetPath  Clinical  Laboratories, 
CORNING  Clinical  Laboratory) 

Quest  Diagnostics  Incorporated,  1355  Mittel 
Blvd.,  Wood  Dale,  IL  60191,  630-595-3888 
(formeriy:  MetPath,  Inc.,  CORNING 
MetPath  Clinical  Laboratories,  CORNING 
Clinical  Laboratories  Inc.] 

Scientific  Testing  Laboratories,  Inc.,  463 
Southlake  Blvd.,  Richmond,  VA  23236, 
804-378-9130 

Scott  &  White  Drug  Testing  Laboratory,  600 
S.  31st  St.,  Temple,  TX  76504,  800-749- 
3788  /  254-771-8379 

S.E.D.  Medical  Laboratories,  5601  Office 
Blvd.,  Albuquerque,  NM  87109,  505-727- 
6300/ 800-999-5227 

SmithKline  Beecham  Clinical  Laboratories, 
3175  Presidential  Dr.,  Atlanta,  GA  30340, 
770-^52-1590  (formerly:  SmithKline  Bio- 
Science  Laboratories) 

SmithKline  Beecham  Clinical  Lalioratories, 
8000  Sovereign  Row,  Dallas,  TX  75247, 
214-637-7236  (formeriy;  SmithKline  Bio- 
Science  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
801  East  Dixie  Ave.,  Leesburg,  FL  34748, 
352-787-9006  (formerly:  Doctors  ft 
Physicians  Laboratory) 

SmithKline  Beecham  Clinical  Laboratories, 
400  Egypt  Rd.,  Norristown,  PA  19403,  800- 
877-7484  /  610-631-4600  (formeriy: 
SmithKline  Bio-Science  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
506  E.  State  Pkwy.,  Schaumburg,  IL  60173, 
847-447-4379/800-447-4379  (formeriy: 
International  Toxicology  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
7600  Tyrone  Ave.,  Van  Nuys,  CA  91405, 
818-989-2520  /  80O-877-2520 

South  Bend  Medical  Foundation,  Inc.,  530  N. 
Lafayette  Blvd.,  South  Bend,  IN  46601, 
219-234-4176 

Southwest  Laboratories,  2727  W.  Baseline 
Rd.,  Tempe,  AZ  85283,  602-438-8507 

Sparrow  Health  System,  Toxicology  Testing 
Center,  St.  Lawrence  Campus  1210  W. 
Saginaw.  Lansing,  MI  48915,  517-377- 
0520  (Formerly:  St.  Lawrence  Hospital  & 
Healthcare  System) 

St.  Anthony  Hospital  Toxicology  Laboratory, 
1000  N.  Lee  St..  Oklahoma  City,  OK  73101, 
405-272-7052 

Toxicology  &  Drug  Monitoring  Laboratory, 
University  of  Missouri  Hospital  &  Clinics 
2703  Clark  Lane,  Suite  B,  Lower  Level, 
Columbia,  MO  65202,  573-882-1273 

Toxicology  Testing  Service,  Inc.,  5426  N.W. 
79th  Ave.,  Miami,  FL  33166,  305-593- 
2260 

UNILAB  18408  Oxnard  St.,  Tarzana,  CA 
91356,  800-492-0800  /  818-996-7300 
(formerly:  MetWest-BPL  Toxicology 
Laboratory) 

Universal  Toxicology  Laboratories,  LLC, 
10210  W.  Highway  80,  Midland,  Texas 
79706,  915-561-8851  /  888-953-8851 

UTMB  Pathology-Toxicology  Laboratory, 
University  of  Texas  Medical  Branch, 
Clinical  Chemistry  Division  301  University 
Boulevard,  Room  5.158,  Old  John  Sealy, 
Galveston,  Texas  77555-0551,  409-772- 
3197 


*  The  Standards  Council  of  Canada  (SCC) 
voted  to  end  its  Laboratory  Accreditation 
Program  for  Substance  Abuse  (LAPSA) 
effective  May  12, 1998.  Laboratories  certified 
through  that  program  were  accredited  to 
conduct  forensic  urine  drug  testing  as 
required  by  U.S.  Department  of 
Transportation  (DOT)  regulations.  As  of  that 
date,  the  certification  of  those  accredited 
Canadian  laboratories  will  continue  under 
DOT  authority.  The  responsibility  for 
conducting  quarterly  performance  testing 
plus  periodic  on-site  inspections  of  those 
LAPSA-accredited  laboratories  was 
transferred  to  the  U.S.  DHHS,  with  the 
DHHS"  National  Laboratory  Certification 
Program  (NLCP)  contractor  continuing  to 
have  an  active  role  in  the  performance  testing 
and  laboratory  inspection  processes.  Other 
Canadian  laboratories  wishing  to  be 
considered  for  the  NLCP  may  apply  directly 
to  the  NLCP  contractor  just  as  U.S. 
laboratories  do.  Upon  finding  a  Canadian 
laboratory  to  be  qualified,  the  DHHS  will 
recommend  that  DOT  certify  the  laboratory 
(FR,  16  July  1996)  as  meeting  the  minimum 
standards  of  the  "Mandatory  Guidelines  for 
Workplace  Drug  Testing"  (59  FR,  9  June 
1994,  Pages  29908-29931).  After  receiving  . 
the  DOT  certification,  the  laboratory  will  be 
included  in  the  monthly  list  of  DHHS 
certified  laboratories  and  partici[>ate  in  the 
NLCP  certification  maintenance  program. 
Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
[FR  Doc.  99-2766  Filed  2-4-99;  8:45  am) 
BILUNO  CODE  4160-20-0 


DEPARTMEFTT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Healttt 
Administration 

Notice  of  Intent  To  Make  Funds 
Available  for  School  Violence 
Prevention  and  Early  Childhood 
Development  Activities  Under  the  Safe 
Schools/Healthy  Students  Initiative 

AGENCIES:  U.S.  Department  of 
Education,  Office  of  Elementary  and 
Secondary  Education,  Safe  and  Drug- 
Free  Schools  Program;  U.S.  Department 
of  Health  and  Himian  Services, 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA), 
Center  for  Mental  Health  Services 
(CMHS);  U.S.  Department  of  Justice, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP);  U.S. 
Department  of  Justice,  Office  of 
Commimity  Oriented  Policing  Services 
(COPS). 

ACTION:  Notice  of  intent  to  make  funds 
available  to  enhance  and  implement 
comprehensive  community-wide 
strategies  for  creating  safe  and  drug-free 
schools  and  promoting  healthy 
childhood  development. 
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summary:  The  Departments  of 
Education,  Health  and  Human  Services, 
and  Justice  are  collaborating  to  provide 
students  with  enhanced  comprehensive 
educational,  mental  health,  law 
enforcement,  and  as  appropriate, 
juvenile  justice  system  services  and 
activities  designed  to  ensure  the 
development  of  the  social  skills  and 
emotional  resilience  necessary  to  avoid 
drug  use  and  violent  behavior  and  the 
creation  of  safe,  disciplined,  and  drug- 
free  schools. 

Through  a  single  application  process, 
successful  applicants  will  receive 
support  for  up  to  three  years.  Awards 
will  be  made  to  approximately  50  sites, 
ranging  from  up  to  $3  million  per  year 
for  urban  school  districts,  up  to  $2 
million  per  year  for  suburban  school 
districts,  and  up  to  $1  million  per  year 
for  rural  school  districts  and  tribal 
schools  designated  as  local  education 
agencies  by  their  states. 

DATES:  It  is  anticipated  that  the  program 
solicitation  and  application  will  be 
available  no  later  than  March  15, 1999. 

CONTACT:  Detailed  information 
regarding  the  Safe  Schools  Healthy/ 
Students  Initiative  is  available  at: 

Internet:  http://www.ed.gov/offices/ 

OESE/SDFS 
Fax-on-Demand:  Juvenile  Justice 

Clearinghouse (800)  638-8736 

SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Consolidated  and  Emergency 
Supplemental  Appropriation  Act  of 
1999,  Pub.  L.  105-277  and  the  Public 
Health  Service  Act  Section  501(d)(5). 

Background 

The  purpose  of  the  Safe  Schools/ 
Healthy  Students  Initiative  is  to  assist 
schools  and  communities  to  enhance 
and  implement  comprehensive 
community-wide  strategies  for  creating 
safe  and  drug-free  schools  and 
promoting  healthy  childhood 
development.  Eligible  activities  may 
include,  but  are  not  limited  to,  programs 
such  as  mentoring,  conflict  resolution, 
after  school,  multisystemic  therapy, 
functional  family  therapy,  social  skills 
building,  school-based  probation, 
student  assistance,  teen  courts,  truancy 
prevention,  alternative  education, 
developing  information  sharing  systems, 
staff  professional  development,  hiring 
additional  school  resource  officers,  and 
treatment  efforts  that  involve  the 
juvenile  justice  system  and  schools. 
Interventions  selected  must  have 
evidence  of  effectiveness  and 
developmentally  appropriate. 


To  be  eligible  for  funding,  applicants 
will  be  required  to  demonstrate 
evidence  of  a  comprehensive 
commimity-wide  strategy  that  at 
minimum  consists  of  six  general  topic 
areas:  (1)  School  safety,  (2)  drug  and 
violence  prevention  and  early 
intervention  programs,  (3)  school  and 
commimity  mental  health  preventive 
and  treatment  intervention  services,  (4) 
early  childhood  psychosocial  and 
emotional  development  programs,  (5) 
education  reform,  and  (6)  safe  school 
poUcies.  The  plan  must  be  developed  by 
a  partnership  comprising  the  local 
education  agency,  local  public  mental 
health  authority,  local  law  enforcement 
agency,  family  members,  students,  and 
juvenile  justice  officials.  The  local 
education  agency  will  be  required  to 
submit  formal  written  agreements 
signed  by  the  school  superintendent,  the 
head  of  the  local  public  mental  health 
authority,  and  the  chief  law 
enforcement  executive  to  be  certified  as 
an  eligible  applicant.  Applicants  will  be 
strongly  encouraged  to  demonstrate 
partnerships  with  businesses,  social 
services,  faith  communities,  and  other 
community-based  organizations  that 
support  the  educational,  emotional  and 
health  needs  of  students  in  the  school 
district. 

Applicants  will  be  required  to 
conduct  a  basic  assessment  of  the 
community  risks  and  assets  related  to 
children  and  adolescents  and  have  a 
plan  for  continual  updating  of  this 
assessment.  Assessments  shall  include, 
but  are  not  limited  to,  rates  of  the 
following:  students  engaged  in  alcohol 
and  drug  use  and  violent  behavior, 
firearms  brought  to  school,  incidents  of 
serious  and  violent  crime  in  schools, 
suicide  attempts,  students  suspended 
and/or  expelled  from  school,  students 
receiving  probation  services,  and 
students  in  juvenile  justice  placements. 
Applicants  will  be  required  to  provide 
an  assessment  of  the  community 
resources  available  for  children  and 
adolescents,  including  number  of  after 
school  programs,  percentage  of  youth 
served  by  programs  to  build  social 
skills,  and  number  and  quality  of 
commimity  mental  health  and  social 
service  organizations  available  to 
provide  services  to  children  and 
adolescents. 

Applicants  will  be  required  to 
develop  a  plan  for  assessing  the 
community-wide  strategy  and  agree  to 
participate  in  a  national  evaluation  of 
this  initiative.  Applicants  that  do  not 
have  the  capability  to  collect  data  or 
develop  a  plan  for  assessing  their 
strategy  will  be  encouraged  to  join  with 
a  local  university,  research  organization. 


or  other  appropriate  entity  to  assist  with 
these  activities. 

Dated:  February  1, 1999. 
Richard  Kopanda, 

Executive  Officer.  Substance  Abuse  and 
Mental  Health  Services  Administration. 
[FR  Doc.  99-2853  Filed  2-4-99;  8:45  am) 

BILUNO  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4432-N-05] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW.  Washington,  IX 
20410:  telephone  (202)  708-1226;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411).  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration.  No.  88-2503- 
OG(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholdings  agencies, 
and  each  agency  has  transmitted  to 
KUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
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homeless,  (2)  \ts  intention  to  declare  the 
property  exceks  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  hoineless. 

Properties  Usted  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  pro  viders  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Roonfey,  Division  of  Property 
Management^rogram  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville,  Mq  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  picket,  which  will  include 
instructions  fcr  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  Fbr  complete  details 
concerning  thie  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program.  24  QFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  laccepted  as  excess  by 
GSA,  be  mad#  available  for  use  by  the 
homeless  in  aiccordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properl  ies  listed  as  suitable/ 
unavailable,  ttie  landholding  agency  has 
decided  that  I  he  property  cannot  be 
declared  exce  ss  or  made  available  for 
use  to  assist  t  le  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  2  3  days  from  the  date  of  this 
Notice.  Home  less  assistance  providers 
interested  in  i  review  by  HUD  of  the 
determination  of  unsuitablility  should 
call  the  toll  fiee  information  line  at  1- 
800-927-758  B  for  detailed  instructions 
or  write  a  lett  3r  to  Mark  Johnston  at  the 
address  listec  at  the  beginning  of  this 
Notice,  biclui  led  in  the  request  for 
review  shoul  i  be  the  property  address 
(including  zi)  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facil  ties,  exact  street  address), 
providers  should  contact  the 
appropriate  Ikndholding  agencies  at  the 


following  addresses:  ENERGY:  Ms. 
Marsha  Penhaker,  Department  of 
Energy,  Facilities  Planning  and 
Acquisition  Branch,  FM-20,  Room  6H- 
058,  Washington,  DC  20585;  (202)  586- 
0426,  GSA:  Mr.  Brian  K.  Polly,  Assistant 
Commissioner,  General  Services 
Administration,  Office  of  Property 
Disposal,  18th  and  F  Streets,  NW, 
Washington,  DC  20405;  (202)  501-2059; 
NAVY:  Mr.  Charles  C.  Cocks, 
Department  of  the  Navy,  Director.  Real 
Estate  Policy  Division,  Naval  Facilities 
Engineering  Command,  Washington 
Navy  Yard,  1322  Patterson  Ave.,  SE, 
Suite  1000,  Washington,  DC  20374- 
5065  (202)  685-9200  (These  are  not  toll- 
free  numbers). 

Dated:  January  28. 1999. 
Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V.  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  2/5/99 

Suitable/Available  Properties 

Buildings  (by  State) 
California 

Bldg.  105QA 

Naval  Station,  San  Diego 

Mission  Gorge  Recreation  Center 

San  Diego  CA  921 36- 

Landholding  Agency:  Navy 

Property  Number:  77199830002 

Status:  Excess 

Comment:  1000  sq.  ft.,  needs  repair,  most 
recent  use — water  treatment  facility,  off- 
site  use  only. 

Bldg.  102QA 

Naval  Station.  San  Diego 

Mission  Gorge  Recreation  Center 

San  Diego  CA  92136- 

Landholding  Agency:  Navy 

Property  Number:  77199830003 

Status:  Excess 

Comment:  6138  sq.  ft.,  needs  repair,  most 
recent  use — pro  shop,  off-site  use  only 

Bldg.  118QA 

Naval  Station,  San  Diego 

Mission  Gorge  Recreation  Center 

San  Diego  CA  92 136- 

Landholding  Agency:  Navy 

Property  Number:  77199830004 

Status:  Excess 

Comment:  5635  sq.  ft.,  needs  repair,  most 
recent  use — coffee  shop — grille,  off-site  use 
only 

Bldg.  119QA 

Naval  Station,  San  Diego 

Mission  Gorge  Recreation  Center 

San  Diego  CA  921 36- 

Landholding  Agency:  Navy 

Property  Number:  77199830005 

Status:  Excess 

Comment:  1277  sq.  ft.,  needs  repair,  most 
recent  use — lockers,  off-site  use  only 

Bldg.  129QA 

Naval  Station.  San  Diego 

Mission  Gorge  Recreation  Center 

San  Diego  CA  92 136- 

Landholding  Agency:  Navy 


Property  Number:  77199830006 

Status:  Excess 

Comment:  2832  sq.  ft.,  needs  repair,  most 

recent  use — patio  cover,  off-site  use  only 
Bldg.  140QA 
Naval  Station,  San  Diego 
Mission  Gorge  Recreation  Center 
San  Diego  CA  92 136- 
Landholding  Agency:  Navy 
Property  Number:  77199830007 
Status:  Excess 
Comment:  1648  sq.  ft.,  needs  repair,  most 

recent  use — golf  cart  battery  shop,  off-site 

use  only 
Bldg.  176QA 
Naval  Station,  San  Diego 
Mission  Gorge  Recreation  Center 
San  Diego  CA  921 36- 
Landholding  Agency:  Navy 
Property  Number:  77199830008 
Status:  Excess 
Conunent:  5200  sq.  ft.,  needs  repair,  most 

recent  use — golf  cart  shelter,  off-site  use 

only 
Bldg.  193 

Naval  Station,  San  Diego 
Mission  Gorge  Recreation  Center 
San  Diego  CA  92136-5294 
Landholding  Agency:  Navy 
Property  Number:  77199830112 
Status:  Excess 
Comment:  780  sq.  ft.,  needs  major  repair, 

most  recent  use — utility  plant,  off-site  use 

only 
Bldg.  203 

Naval  Station.  San  Diego 
Mission  Gorge  Recreation  Center 
San  Diego  CA  92136-5294 
Landholding  Agency:  Navy 
Property  Number:  77199830113 
Status:  Excess 
Comment:  360  sq.  ft.,  needs  major  repair, 

most  recent  use — valve  house,  off-site  use 

only 
Bldg.  228 
Naval  Station 
San  Diego  CA  92136-5294 
Landholding  Agency:  Navy 
Property  Number:  77199830114 
Status:  Excess 
Comment:  6142  sq.  ft.,  needs  major  repairs, 

most  recent  use — workshop,  off-site  use 

only 
Bldg.  286 
Naval  Station 
San  Diego  CA  92136-5294 
Landholding  Agency:  Navy 
Property  Number:  77199830115 
Status:  Excess 
Comment:  23.760  sq.  ft.,  needs  major  repairs, 

most  recent  use — shop,  off-site  use  only 
Bldg.  308 
Naval  Station 
San  Diego  CA  92136-5294 
Landholding  Agency:  Navy 
Property  Number:  77199830116 
Status:  Excess 
Comment:  3,400  sq.  ft.,  needs  major  repairs, 

most  recent  use — workshop,  off-site  use 

only 
Bldg.  314 
Naval  Station 
San  Diego  CA  92136-5294 
Landholding  Agency:  Navy 
Property  Number:  77199830117 
Status:  Excess 
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Comment:  160  sq.  ft.,  most  recent  use — ^water 
treatment  facility,  off-site  use  only 

Bldg.  315 

Naval  Station 

San  Diego  CA  92136-5294 

Landholding  Agency:  Navy 

Property  Number:  77199830118 

Status:  Excess 

Comment:  160  sq.  ft.,  needs  major  repairs, 
most  recent  use — water  treatment  facility, 
off-site  use  only 

Bldg.  335 

Naval  Station 

San  Diego  CA  92136-5294 

Landholding  Agency:  Navy 

Property  Number:  77199830119 

Status:  Excess 

Comment:  14,000  sq.  ft.,  needs  major  repairs, 

most  recent  use — workshop,  off-site  use 

only 
Bldg.  398 
Naval  Station 
San  Diego  CA  92136-5294 
Landholding  Agency:  Navy 
Property  Number:  77199830120 
Status:  Excess 
Comment:  1,530  sq.  ft.,  needs  major  repairs, 

most  recent  use — admin.,  off-site  use  only 
Bldg.  3201 
Naval  Station 
San  Diego  CA  92136-5294 
Landholding  Agency:  Navy 
Property  Number:  77199830121 
Status:  Excess 
Comment:  1,750  sq.  ft.,  needs  major  repairs, 

most  recent  use — workshop,  off-site  use 

only 

Connecticut 

Pier  7 

Naval  Undersea  Warfare  Center 

New  London  Co:  New  London  CT  06320- 

5594 
Landholding  Agency:  Navy 
Property  Number:  77199710063 
Status:  Excess 
Comment:  700'  long  by  30'  wide,  rectangular 

shaped  reinforced  concrete  pier 

Bldg.  84,  Anx.  of  Gihnore  Hall 

J     Naval  Submarine  Base  New  London 
Groton  Co:  New  London  CT  06349- 
Landholding  Agency:  Navy 
Property  Number:  77199830009 
Status:  Excess 
Comment:  5400  sq.  ft.,  2-story,  presence  of 

asbestos/lead  paint,  needs  rehab,  off-site 

use  only 
Bldg.  150,  McNeil  Hall 
Naval  Submarine  Base  New  London 
Groton  Co:  New  London  CT  06349- 
Landholding  Agency:  Navy 
Property  Number:  77199830010 
Status:  Excess 
Comment:  27,120  sq.  ft.,  4-story,  presence  of 

asbestos/lead  paint,  needs  rehab,  off-site 

use  only 
Bldg.  437,  Fife  Hall 
Naval  Submarine  Base  New  London 
Groton  Co:  New  London  CT  06349- 
Landholding  Agency:  Navy 
Property  Number:  77199830011 
Status:  Excess 
Comment:  51,790  sq.  ft.,  3-story,  presence  of 

asbestos/lead  paint,  needs  rehab,  off-site 

use  only 

Bldg.  295 

Naval  Submarine  Base  New  London 


Groton  Co:  New  London  CT  06349- 
Landholding  Agency:  Navy 
Property  Number:  77199830012 
Status:  Excess 

Comment:  presence  of  asbestos/lead  paint, 
needs  rehab,  off-site  use  only 

Facility  CH-901 

Naval  Submarine  Base 

Co:  New  London  CT 

Landholding  Agency:  Navy 

Property  Number:  77199830045 

Status:  Excess 

Comment:  6161  sq.  ft.,  needs  rehab,  presence 
of  asbestos/ lead  paint,  most  recent  use — 
conununity  center,  off-site  use  only 

3  Bldgs 

Naval  Submarine  Base 

R121444,  R121458,  R121469 

Ledyard  Co:  New  London  CT  06335- 

Landholding  Agency:  Navy 

Property  Number:  77199910019 

Status:  Unutilized 

Comment:  various  sq.  ft.,  wood,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  S87,  Radio  Trans.  Fac. 
Lualualei,  Naval  Station, 
Eastern  Pacific 

Wahiawa  Co:  Honolulu  HI  96786-2050 
Landholding  Agency:  Navy 
Property  Number:  77199240011 
Status:  Unutilized 
Comment:  7566  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only 
Bldg.  64,  Radio  Trans  Facility 
Naval  Computer  & 
Telecommunications  Area 
Wahiawa  Co:  Honolulu  HI  96786-3050 
Landholding  Agency:  Navy 
Property  Number:  77199310004 
Status:  Unutilized 
Comment:  3612  sq.  ft.,  1  story,  access 

restrictions,  needs  rehab,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  442,  Naval  Station 
Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  77199630088 
Status:  Excess 
Comment:  192  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  SI  80 

Naval  Station,  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  77199640039 

Status:  Unutilized 

Comment:  3412  sq.  ft.,  2-story,  most  recent 

use — ^bomb  shelter,  off-site  use  only, 

relocation  may  not  be  feasible 

Bldg.  S181 

Naval  Station,  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  77199640040 

Status:  Unutilized 

Comment:  4258  sq.  ft.,  1-story,  most  recent 

use — ^bomb  shelter,  off-site  use  only, 

relocation  may  not  be  feasible 

Bldg.  219 

Naval  Station,  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  77199640041 

Status:  Unutilized 


Comment:  620  sq.  ft.,  most  recent  use — 
damage  control,  off-site  use  only, 
relocation  may  not  be  feasible 

Bldg.  220 

Naval  Station,  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  77199640042 

Status:  Unutilized 

Comment:  620  sq.  ft.,  most  recent  use — 

damage  control,  off-site  use  only, 

relocation  may  not  be  feasible 

Bldg.  222 

Naval  Station,  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  77199640043 

Status:  Unutilized 

Comment:  620  sq.  ft.,  most  recent  use — 

damage  control,  off-site  use  only, 

relocation  may  not  be  feasible 
Bldg.  160 

Naval  Station,  Pearl  Harbor 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  77199640002 
Status:  Excess 
Comment:  6070  sq.  ft.,  needs  rehab,  presence 

of  lead  paint,  most  recent  use — storage/ 

office,  off-site  use  only 

Maine 

Bldg.  22 

Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Number:  77199840008 

Status:  Excess 

Comment:  2687  sq.  ft.,  needs  rehab,  presence 

of  asbestos/ lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  36 

Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  04011- 
Landholding  Agency:  Navy 
Property  Number:  77199840009 
Status:  Excess 

Conunent:  8840  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  38 

Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Number:  77199840010 

Status:  Excess 

Comment:  19,612  sq.  ft.,  needs  rehab, 
presence  of  asbestos/lead  p>aint,  most 
recent  use— office,  off-site  use  only 

Maine 

Bldg.  234 

Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Number:  77199840011 

Status:  Excess 

Comment:  768  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — generator 

bldg.,  off-site  use  only 

Maryland 

Cheltenham  Naval  Comm.  Dtchmt. 
9190  Commo  Rd.,  AKA  7700  Redman  Rd. 
ainton  Co:  Prince  Georges  MD  20397-5520 
Landholding  Agency:  GSA 
Property  Number:  77199330010 
Status:  Excess 
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ibldg. 


d-n 

(in 


Comment:  32 

recent  use — a 

housing  units 

lead  paint/asl^stos 

County  w/impi  o 
GSA  Number:  4- 

Minnesota 


;s.,  various  sq.  ft.,  most 
in/comm,  &  39  family 
230.35  acres,  presence  of 
20.09  acres  leased  to 
ivements 
'«J-MI>-544A 


GAP  Filler  Radar|S 
St.  Paul  Co:  Rice 
Landholding  Agehcy 
Property  Number 
Status:  Excess 
Comment:  1266 

presence  of  asb^stos/l 

recent 
GSA  Number:  1 


:  use — sto  -age 
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ite 
^N  55101- 

GSA 
54199910009 


S}.  ft., 


concrete  block, 
ead  paint,  most 
zoning  requirements 
-$R(l)-MN-475 


Shipyard 


Shipyard 


77199820029 


ft.,  brick,  off-site  use  only 
Shipyard 


New  Hampshire 

Bldg.  246 

Portsmouth  Nava 

Portsmouth  NH  0  1804-5000 

Landholding  Agency:  Navy 

Property  Number  77199820028 

Status:  Unutilizec 

Comment:  metal  ^ame  structure,  off-site  use 

only 
Bldg.  335 
Portsmouth  Naval! 
Portsmouth  NH  O;  1804-5000 
Landholding  Ageiicy:  Navy 
Property  Number: 
Status:  Unutilized 
Comment:  1000  s< 
Bldg.  128 
Portsmouth  Naval 
Portsmouth  NH  oi804^5000 
Landholding  Ager  cy:  Navy 
Property  Number:  77199830015 
Status:  Excess 

Comment:  10.900  iq.  ft.,  needs  rehab, 
presence  of  asbe  stos,  most  recent  use 
storage,  off-site  use  only 
Bldg.  185 

Portsmouth  Naval  Shipyard 
Portsmouth  NH  03  804-5000 
Landholding  Agency:  Navy 
Property  Number:  77199830016 
Status:  Excess 
Comment:  2310  sq 
of  asbestos,  mos 
use  only 
Bldg.  314 

Portsmouth  Naval  Shipyard 
Portsmouth  NH  03  304-5000 
Landholding  Agen:y:  Navy 
Property  Number:  ^7199830017 
Status:  Excess 

Comment:  cement  Dlock  bldg.,  needs  rehab, 
presence  of  asbei  itos,  most  recent  use — 
storage,  off-site  i  se  only 
Bldg.  336 

Portsmouth  Naval  shipyard 
Portsmouth  NH  03^04-5000 
Landholding  Agen^  :y:  Navy 
Property  Number:  '7199830018 
Status:  Excess 
Comment:  metal  bl  Jg  w/cement  block 

foundation,  off-s  te  use  only 
New  York 

101  Housing  Units 

Mitchel  Complex 

82B  Mitchel  Aveni  e 

East  Meadow  Co:  N  assau  NY  11554- 

Landholding  Agency:  Navy 

Property  Number:  ;  7199810093 


ft.,  needs  rehab,  presence 
recent  use — office,  off-site 


Status:  Unutilized 

Comment:  422  sq.  ft.,  frame,  2-story,  presence 

of  asbestos/lead  paint,  most  recent  use — 

residential,  off-site  use  only 
36  Garages 
Mitchel  Complex 
82B  Mitchel  Avenue 
East  Meadow  Co:  Nassau  NY  11554- 
Landholding  Agency:  Navy 
Property  Number:  77199810094 
Status:  Unutilized 
Comment:  350  sq.  ft.,  masonary,  most  recent 

use — garage,  off-site  use  only 
Naval  Reserve  Center 
201  Third  Avenue 
Frankfort  NY  13340-1419 
Landholding  Agency:  Navy 
Property  Number:  7719980017 
Status:  Unutilized 

Comment:  10,000  sq.  ft.,  most  recent  use — 
training  facility 

Pennsylvania 

Bldg.  76 

Naval  Inventory  Control 

Point 

Philadelphia  Co;  Philadelphia  PA  19111- 
5098 

Landholding  Agency:  Navy 

Property  Number:  77199730075 

Status:  Excess 

Comment:  3475  sq.  ft.,  cinder  block/metal, 
most  recent  use — child  care,  needs  repair, 
off-site  use  only 

Bldg.  44 

Philadelphia  Naval  Shipyard 

Philadelphia  PA  19112- 

Landholding  Agency:  Navy 

Property  Number:  7719980093 

Status:  Excess 

Comment:  2154  sq.  ft.,  needs  repair,  presence 
of  asbestos,  most  recent  use — medical 
clinic,  off-site  use  only 

Bldg.  48 

Philadelphia  Naval  Shipyard 

Philadelphia  PA  19112- 

Landholding  Agency:  Navy 

Property  Number:  77199830094 

Status:  Excess 

Comment:  2737  sq.  ft.,  needs  repair,  presence 
of  asbestos,  most"  recent  use — admin.,  off- 
site  use  only 

Bldg.  49 

Philadelphia  Naval  Shipyard 

Philadelphia  PA  19112- 

Landholding  Agency:  Navy 

Property  Number:  77199830095 

Status:  Excess 

Comment:  3263  sq.  ft.,  needs  repair,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  64 

Philadelphia  Naval  Shipyard 

Philadelphia  PA  19112- 

Landholding  Agency:  Navy 

Property  Number:  77199830096 

Status:  Excess 

Comment:  3157  sq.  ft.,  needs  major  repairs, 
presence  of  asbestos,  most  recent  use — 
office,  off-site  use  only 
Bldg.  65  U/V 

Philadelphia  Naval  Shipyard 
Philadelphia  PA  19112- 
Landholding  Agency:  Navy 
Property  Number:  77199830097 
Status:  Excess 


Comment:  4829  sq.  ft.,  needs  repair,  presence 
of  asbestos,  most  recent  use — quarters,  off- 
site  use  only 
Bldg.  133 

Philadelphia  Naval  Shipyard 
Philadelphia  PA  19112- 
Landholding  Agency:  Navy 
Property  Number:  77199830098 
Status:  Excess 

Comment:  27.600  sq.  ft.,  needs  repair, 
presence  of  asbestos,  most  recent  use — 
admin.,  offsite  use  only 
Bldg.  337 

Philadelphia  Naval  Shipyard 
Philadelphia  PA  19112- 
Landholding  Agency:  Navy 
Property  Number:  77199830099 
Status:  Excess 

Comment:  1025  sq.  ft.,  needs  major  repairs, 
presence  of  asbestos,  most  recent  use — 
garage,  offsite  use  only 
Bldg.  418 

Philadelphia  Naval  Shipyard 
Philadelphia  PA  19112- 
Landholding  Agency:  Navy 
Property  Number:  77199830100 
Status:  Excess 

Comment:  2578  sq.  ft.,  needs  repair,  presence 
of  asbestos,  most  recent  use — quarters, 
offsite  use  only 
Bldg.  570 

Philadelphia  Naval  Shipyard 
Philadelphia  PA  191 12- 
Landholding  Agency:  Navy 
Property  Number:  77199830101 
Status:  Unutilized 

Comment:  9123  sq.  ft.,  needs  repair,  presence 
of  asbestos,  most  recent  use — tool  room, 
offsite  use  only 
Bldg.  605 

Philadelphia  Naval  Shipyard 
Philadelphia  PA  19112- 
Landholding  Agency:  Navy 
Property  Number:  77199830102 
Status:  Excess 

Comment:  1118  sq.  ft.,  needs  repair,  presence 
of  asbestos,  most  recent  use — garage  offsite 
use  only 

Rhode  Island 

Bldg.  69 

Naval  Education  and  Training 

Center 

Newport  Co:  Newport  RI  02841- 

Landholding  Agency:  Navy 

Property  Number:  77199810052 

Status:  Unutilized 

Comment:  600  sq.  ft.,  concrete,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  A3  3 

Naval  Hospital  Gate  5 
Newport  RI  02841- 
Landholding  Agency:  Navy 
Property  Number:  77199810083 
Status:  Underutilized 
Comment:  1512  sq.  ft.,  detached  5  stall 

garage,  needs  repair,  presence  of  asbestos, 

off-site  use  only 
Facility  T 

Naval  Education  and  Training 
Center 

Coddington  Park 

Newport  Co:  Newport  RI  02841-1711 
Landholding  Agency:  Navy 
Property  Number:  77199810175 
Status:  Unutilized 
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Conunent:  1610  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only 
Facility  U 

Naval  Education  and  Training 
Center 

Coddington  Park 

Newport  Co:  Newport  RI 02841-1711 
Landholding  Agency:  Navy 
Property  Number:  77199810176 
Status:  Unutilized 
Comment:  1593  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

maint.  shop,  off-site  use  only 
Facility  V 

Naval  Education  &  Training  Center 
Coddington  Park 

Newport  Co:  Newport  RI  02841-1711 
Landholding  Agency:  Navy 
Property  Number:  77199810177 
Status:  Unutilized 
Comment:  1593  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

maint.  shop,  off-site  use  only 
Facility  W 

Naval  Education  &  Training  Center 
Coddington  Park 

Newport  Co:  Newport  RI  02841-1711 
Landholding  Agency:  Navy 
Property  Number:  77199810178 
Status:  Unutilized 
Comment:  1593  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

training/office,  off-site  use  only 
Facility  X 

Naval  Education  &  Training  Center 
Coddington  Park 

Newport  Co:  Newport  RI  02841-1711 
Landholding  Agency:  Navy 
Property  Number:  77199810179 
Status:  Unutilized 
Comment:  1593  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only 
Facility  Y 

Naval  Education  &  Training  Center 
Coddington  Park 

Newport  Co:  Newport  RI  02841-1711 
Landholding  Agency:  Navy 
Property  Number:  77199810180 
Status:  Unutilized 
Comment:  1593  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

admin.,  off-site  use  only 
Facility  322 

Naval  Education  &  Training  Center 
Coddington  Park 

Newport  Co:  Newport  RI  02841-1711 
Landholding  Agency:  Navy 
Property  Number:  77199810181 
Status:  Unutilized 
Comment:  800  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

maint.  shop,  off-site  use  only 
Facility  323 

Naval  Education  &  Training  Center 
Coddington  Park 

Newport  Co:  Newport  RI  02841-1711 
Landholding  Agency:  Navy 
Property  Number:  77199810182 
Status:  Unutilized 
Comment:  800  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

maint.  shop,  off-site  use  only 
Facility  324 
Naval  Education  &  Training  Center 


Coddington  Park 

Newport  Co:  Newport  RI  02841-1711 

Landholding  Agency:  Navy 

Property  Number:  77199810183 

Status:  Unutilized 

Comment:  800  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

maint  shop,  off-site  use  only 
Facility  325 

Naval  Education  &  Training  Center 
Coddington  Park 

Newport  Co:  Newport  RI  02841-1711 
Landholding  Agency:  Navy 
Property  Number  77199810184 
Status:  Unutilized 
Comment:  800  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Facility  326 

Naval  Education  &  Training  Center 
Coddington  Park 

Newport  Co:  Newrport  RI  02841-1711 
Landholding  Agency:  Navy 
Property  Number:  77199810185 
Status:  Unutilized 
Comment:  800  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Facility  327 

Naval  Education  &  Training  Center 
Coddington  Park 

Newport  Co:  Newport  RI  02841-1711 
Landholding  Agency:  Navy 
Property  Number:  77199810186 
Status:  Unutilized 
Comment:  800  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

maint.  shop,  off-site  use  only 
Bldg.  342 
Coddington  Point 
Naval  Education  &  Training  Center 
Newport  RI  02841-1711 
Landholding  Agency:  Navy 
Property  Number:  77199810259 
Status:  Unutilized 
Comment:  646  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — storage,  off- 
site  use  only 
Bldg.  340 
Coddington  Point 
Naval  Education  &  Training  Center 
Newport  RI  02841-1711 
Landholding  Agency:  Navy 
Property  Number:  77199810260 
Status:  Unutilized 
Comment:  96  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

heating  plant  bldg.,  off-site  use  only 
Bldg.  697 
Coddington  Cove 

Naval  Education  &  Training  Center 
Newport  RI  02841-1711 
Landholding  Agency:  Navy 
Property  Number:  77199810262 
Status:  Unutilized 
Comment:  960  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — self  help 

shop,  off-site  use  only 
Bldg.  696 
Coddington  Cove 

Naval  Education  &  Training  Center 
Newport  RI  02841-1711 
Landholding  Agency:  Navy 
Property  Number:  77199810263 
Status:  Unutilized 


Comment:  960  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — elec/comm 

maint.  shop,  off-site  use  only 
Bldg.  35 

Coddington  Cove 

Naval  Education  &  Training  Center 
Newport  RI  02841—1711 
Landholding  Agency:  Navy 
Property  Number:  77199810264 
Status:  Unutilized 
Comment:  2880  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

auto  storage,  off-site  use  only 
Bldg.  70 

Naval  Station,  Newport 
Middletown  Co:  Newport  RI  02842- 
Landholding  Agency:  Navy 
Property  Number:  77199840018 
Status:  Unutilized 
Comment:  1900  sq  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  Ill 

Naval  Station,  Newport 
Middletown  Co:  Newport  RI  02842- 
Landholding  Agency:  Navy 
Property  Number  771998840019 
Status:  Unutilized 
Comment:  560  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Facility  700 
Naval  Station 
Newport  RI  02841— 
Landholding  Agency:  Navy 
Property  Number:  77199840029 
Unutilized 
Comment:  6230  sq.  ft.,  recent  use — 

wastewater  treatment  plant,  off-site  use 

only 
Facility  994 
Naval  Station 
Newport  RI  02841- 
Landholding  Agency:  Navy 
Property  Number:  77199840030 
Status:  Unutilized 
Comment:  960  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Facility  449 
Naval  Station 
Newport  RI  02841- 
Landholding  Agency:  Navy 
Property  Number:  77199840031 
Status:  Unutilized 
Comment:  140  sq.  ft.,  most  recent  use — 

chlorination  shed,  off-site  use  only 
Facility  1324 
Naval  Station 
Newport  RI  02841- 
Landholding  Agency:  Navy 
Prof)erty  Number:  77199840032 
Status:  Unutilized 
Comment:  107  sq.  ft.,  most  recent  use — lift 

station  controls  shed,  off-site  use  only 

Washington 

149  Duplexes 

Navy  Transient  Family  Accom. 

Eastpark 

90  Magnuson  Way 

Bremerton  WA  98310- 

Location:  Structures  002-148, 150. 152-153, 
157 

Landholding  Agency:  Navy 

Property  Number:  77199820118 

Status:  Excess 

Comment:  1286  sq.  ft./1580  sq.  ft.,  needs 
rehab,  presence  of  asbestos/lead  paint, 
most  recent  use — housing,  off-site  use  only 
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9  Fourplexes 

Navy  Transient  Family  Accom. 

Eastpark 

90  Magnuson  Way 

Bremerton  WA  38310- 

Location:  Strudures  151, 155-156. 15»-163 

Landholding  A(;ency:  Navy 

Property  Number:  77199820119 

Status:  Excess 

Comment:  3082Jsq.  ft./3192  sq.  ft.,  needs 

rehab,  presen  x  of  asbestos/lead  paint. 

most  recent  u  se — housing,  off-site  use  only 
2  Sixplexes 

Navy  Transient  Family  Accom. 
Eastpark 

90  Magnuson  Way 
Bremerton  WA  98310- 
Location:  Structures  154, 189 
Landholding  A|  lency:  Navy 
Property  Number:  77199820120 
Status:  Excess 
Comment:  46181  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

housing,  off-^te  use  only 


Family  Accom. 


98310- 


1  Single  Unit 

Navy  Transient  1 

Eastpark 

90  Magnuson  Way 

Bremerton  WA 

Location:  Strucure  149 

Landholding  A|  ;ency:  Navy 

Property  Number:  77199820121 

Status:  Excess 

Conunent:  790  iq.  ft.,  needs  rehab,  presence 

of  asbestos/ldad  paint,  most  recent  use — 

housing,  off-site  use  only 
Storage  Building 
Navy  Transient  Family  Accom. 
Eastpark 

90  Magnuson  V  'ay 
Bremerton  WA  98310- 
Landholding  A|  'ency:  Navy 
Property  Numbjr:  77199820122 
Status:  Excess 
Comment:  216C  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

housing,  off-!  ite  use  only 
Admin.  Buildii  g,  Structure  001 
Navy  Transient  Family  Accom. 
Eastpark 

90  Magnuson  V  ^ay 
Bremerton  WA  98310- 
Landholding  Agency;  Navy 
Property  Numbsr:  77199820123 
Status:  Excess 
Comment:  955(i  sq.  ft.,  needs  rehab,  presence 

of  asbestos/le  ad  paint,  most  recent  use — 

housing,  off-!  ite  use  only 
Bldg.  376,  Navil  Air  Station 
Topsham  Anne  x 
Topsham  Co:  Spgadahoc  ME 
Landholding  Afeency:  Navy 
Property  Number:  77199320011 
Status:  Unutili::ed 
Comment:  453(  i  sq.  ft.,  2-story,  most  recent 

use— quarter  i,  needs  rehab 
Bldg.  383 

Topsham  Anne  x.  Naval  Air 
Station 

BruswickMEd4011- 
Landholding  Agency:  Navy 
Property  Number:  77199720025 
Status:  Unutiliied 
Comment:  443    Sq.  ft.,  l-story 
Bldg.  382 
Topsham  Annix,  Naval  Air 


Station 

Brunswick  ME  04011- 

Landholding  Agency:  Navy 

Property  Number:  77199720026 

Status:  Unutilized 

Comment:  14855  sq.  ft..  1-story,  subject  to 

contamination 
Bldg.  381 

Topsham  Annex,  Naval  Air 
Station 

Brunswick  ME  04011- 
Landholding  Agency:  Navy 
Property  Number:  77199720027 
Status:  Unutilized 
Comment:  14057  sq.  ft.,  1-story 

Ohio 

Naval  &  Marine  Corps  Res.  Cntr 
315  East  LaClede  Avenue 
Youngstown  OH 
Landholding  Agency:  Navy 
Property  Number:  77199320012 
Status:  Unutilized 

Conunent:  3067  sq.  ft.  2-story,  possible 
asbestos. 

Puerto  Rico 

Bldgs.  501  &  502 

U.S.  Naval  Radio  Transmitter 

Facility 

State  Road  No.  2 

Juana  Diaz  PR  00795- 

Landholding  Agency:  Navy 

Property  Number:  77199530007 

Status:  Underutilized 

Comment:  Reinforced  concrete  structures, 
limited  access,  needs  rehab,  most  recent 
use — transmitter  and  power  house 

Virginia 

Naval  Medical  Clinic 
6500  Hampton  Blvd. 
Norfolk  Co:  Norfolk  VA  23508- 
Landholding  Agency:  Navy 
Property  Number:  77199010109 
Status:  Unutilized 

Comment:  3665  sq  ft.,  1-story,  possible 
asbestos,  most  recent  use — laundry. 

Land  (by  State) 

Florida 

13.358  acres 
Naval  Air  Station 
Hv»ry  98  &  Perimeter  Drive 
Pensacola  Co:  Escambia  FL  32508- 
Landholding  Agency:  Navy 
Property  Number:  77199820141 
Status:  Unutilized 

Comment:  paved,  abandoned  runway,  reroute 
security  fencing 

Virginia 

Naval  Base 

Norfolk  Co:  Norfolk  VA  23508^ 

Location:  Northeast  corner  of  base,  near 

Willoughby  housing  area. 
Landholding  Agency:  Navy 
Property  Number:  77199010156 
Status:  Unutilized 
Comment:  60  acres;  most  recent  use — 

sandpit;  secured  area  with  alternate  access. 
Land — CD  area 
Naval  Base  Norfolk 
Norfolk  VA  23511-2797 
Landholding  Agency:  Navy 
Property  Number:  77199830022 
Status:  Unutilized 


Comment:  2  acres,  open  space 

New  Hampshire 

Naval  &  Marine  Corp.  Rsv.  Ctr. 

199  North  Main  St. 

Manchester  NH  03102- 

Landholding  Agency:  Navy 

Property  Number:  77199530005 

Status:  Excess 

Comment:  3  bldgs.  on  2.53  acres  of  land, 

limited  utilities,  limited  use  prior  to 

environmental  cleanup 

Puerto  Rico 

Bldg.  561 

Former  Ramey  AFB 

Aguadilla  PR  00604- 

Landholding  Agency:  Navy 

Property  Number:  77199630001 

Status:  Unutilized 

Comment:  102666  sq.  ft.  bldg.  on  5.006  acres, 
most  recent  use — manufacturing,  office  and 
&«ight  distribution  center,  presence  of 
as.bestos 

Land  (by  State) 

Illinois 

Libertyville  Training  Site 
Libertyville  Co:  Lake  IL  60048- 
Landholding  Agency:  Navy 
Property  Number:  77199010073 
Status:  Unutilized 

Comment:  114  acres;  possible  radiation 
hazard;  existing  FAA  use  license. 

California 

Bldg.  366 

Naval  Air  Weapons  Station, 

China  Lake 

China  Lake  Co:  Kern  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  77199520026 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  27,  30,  33,  36 

Naval  Command,  Control  & 

Ocean  Surv.  Center 

San  Diego  CA 

Landholding  Agency:  Navy 

Property  Number:  77199740045 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area 
Bldg.  89,  Naval  Station 
San  Diego  CA  92 136- 
Landholding  Agency:  Navy 
Property  Number:  77199810001 
Status:  Excess 
Reason:  unsound 
Bldg.  164 
Naval  Station 
San  Diego  CA  92136- 
Landholding  Agency:  Navy 
Property  Number:  77199810046 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  439 
Naval  Station 
San  Diego  CA  92 136- 
Lan  d  ho  1  d  i  ng  Agency :  Na vy 
Property  Numbner:  77199810048 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  173 
Naval  Station 
San  Diego  CA  92136- 
Landholding  Agency:  Navy 
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Property  Number:  77199810050 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  547 

Naval  Station.  San  Diego 

San  Diego,  CA  92136- 

Landholding  Agency:  Navy 

Property  Number:  77199810172 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  3300-3309 

Capehart  Housing 

China  Lake  Naval  Weapons  Station 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  77199820064 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  3310-3319 

Capehart  Housing 

China  Lake  Naval  Weapons  Station 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  77199820065 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  3320-3329 

Capehart  Housing 

China  Lake  Naval  Weapons  Station 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  77199820066 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  3330-3339 

Capehart  Housing 

China  Lake  Naval  Weapons  Station 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number.  77199820067 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  3340-3349 

Capehart  Housing 

China  Lake  Naval  Weapons  Station 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  77199820068 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  3350-3359 

Capehart  Housing 

China  Lake  Naval  Weapons  Station 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  77199820069 

Status:  Excess 

Reason;  Extensive  deterioration 

Bldgs.  3360-3369 

Capehart  Housing 

China  Lake  Naval  Weapons  Station 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  77199820070 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  3370-3379 

Capehart  Housing 

China  Lake  Naval  Weapons  Station 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency;  Navy 

Property  Number:  77199820071 

Status:  Excess 

Reason;  Extensive  deterioration 

Bldgs.  3380-3389 

Capehart  Housing 


China  Lake  Naval  Weapons  Station 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  77199820072 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  3390-3399 

Capehart  Housing 

China  Lake  Naval  Weapons  Station 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  77199820073 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  3400-3409 

Capehart  Housing 

China  Lake  Naval  Weap>ons  Station 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  77199820074 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  3410-3419 

Capehart  Housing 

China  Lake  Naval  Weapons  Station 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  77199820075 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  3420-3429 

Caf)ehart  Housing 

China  Lake  Naval  Weapons  Station 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  77199820076 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  3420-3439 

Capehart  Housing 

China  Lake  Naval  Weapons  Station 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number;  77199820077 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  3440-3449 

Capehart  Housing 

China  Lake  Naval  Weapons  Station 

China  Uke  Co;  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  77199820078 

Status:  Excess 

Reason;  Extensive  deterioration 

Bldgs.  3450-3459 

Capehart  Housing 

China  Lake  Naval  Weapons  Station 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  77199820079 

Status:  Excess 

Reason;  Extensive  deterioration 

Bldgs.  3460-3469 

Capehart  Housing 

China  Lake  Naval  Weapon  Station 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  77199820080 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  3470-3479 

Capehart  Housing 

China  Lake  Naval  Weapons  Station 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency;  Navy 

Property  Number:  77199820081 


Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  3480-3489 

Capehart  Housing 

China  Lake  Naval  Weafxins  Station 

China  Lake  Co;  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number;  77199820082 

Status;  Excess 

Reason;  Extensive  deterioration 

Bldgs.  3490-3499 

Ca(>ehart  Housing 

China  Lake  Naval  Weapons  Station 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  77199820083 

Status;  Excess 

Reason;  Extensive  deterioration 

Bldgs.  3500-3509 

Capehart  Housing 

China  Lake  Naval  Weapons  Station 

China  Lake  Co;  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  77199820084 

Status:  Excess 

Reason;  Extensive  deterioration 

Bldgs.  3510-3519 

Capehart  Housing 

China  Lake  Naval  Weapons  Station 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency;  Navy 

Property  Number:  77199820085 

Status;  Excess 

Reason;  Extensive  deterioration 

Bldgs.  3520-3529 

Capehart  Housing 

China  Lake  Naval  Weapons  Station 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  77199820086 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  3530-3539 

Capehart  Housing 

China  Lake  Naval  Weapons  Station 

China  Uke  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  77199820087 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  3540-3549 

Capehart  Housing 

China  Lake  Naval  Weapons  Station 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  77199820088 

Status;  Excess 

Reason:  Extensive  deterioration 

Bldgs.  3550-3559 

Capehart  Housing 

China  Lake  Naval  Weapons  Station 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  77199820089 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  3560-3569 

Capehart  Housing 

China  Lake  Naval  Weapons  Station 

China  Uke  Co:  Kem  CA  93555- 

Undholding  Agency:  Navy 

Property  Number:  77199820090 

Status:  Excess 

Rtason;  Extensive  deterioration 

Bldgs.  3570-3579 


5822 


Federal  Register /Vol.  64,  No.  24 /Friday,  February  5,  1999 /Notices 


Capehart  Hou! 
China  Lake  Ni 
China  Lake 
Landholding 
Property  Num| 
Status:  Excess 
Reason:  Extern 
Bldgs.  3580-31 


mg 

al  Weapons  Station 
Kem  CA  93555- 

gency:  Navy 
r:  77199820091 


live  deterioration 
^89 
Capehart  Housing 
China  Lake  N^al  Weapons  Station 
Kern  CA  93555- 
^gency:  Navy 
sr:  77199820092 


China  Lake  I 

Landholding , 

Property  Numl 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  3590-3S99 

al  Weapons  Station 
Kem  CA  93555- 
igency:  Navy 
r:  77199820093 


Capehart  Hou 
China  Lake  Ni 
China  Lake 
Landholding 
Property  Numi 
Status:  Excess 

Reason:  Exten4ive  deterioration 
Bldgs.  3600-3S09 
Capehart  Housing 
China  Lake  Nakral  Weap>ons  Station 
China  Lake  Co  Kem  CA  93555- 
Landholding  Agency:  Navy 
Property  Numl«r:  77199820094 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldgs.  3610-3^19 
Capehart  Hou^ng 
China  Lake  Naval  Weapons  Station 
China  Lake  Cot  Kem  CA  93555- 
igency:  Navy 
r:  77199820095 


Landholding 
Property  Numl 
Status:  Excess 
Reason:  Exten 
Bldgs.  3620-3 
Capehart  Hou 


pve  deterioration 
^29 

>ng 
China  Lake  Na^al  Weapons  Station 
China  Lake  Coj  Kem  CA  93555- 
Landholding  Agency:  Navy 
Property  Numl  er:  77199820096 
Status:  Excess 

Reason:  Extens  ive  deterioration 
Bldgs.  3630-3(  39 
Capehart  Hous  ng 
China  Lake  Na  /al  Weapons  Station 
China  Lake  Coj  Kem  CA  93555- 
Landholding  i^gency:  Navy 
Property  Numler:  77199820097 
Status:  Excess 

Reason:  Extens  ive  deterioration 
Bldg.  210 

Naval  Station,  >an  Diego 
San  Diego  CA!  121 36- 
Landholding  Agency:  Navy 
Property  Numler:  77199830001 
Status:  Excess 

Reason:  Extens  ive  deterioration 
Bldg.  444 
Naval  Station 
San  Diego  CA  !  12136-5294 
Landholding  Agency:  Navy 
Property  Numler:  77199830122 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  209 

Naval  Station,  >an  Diego 
San  Diego  CA  !  i2 136-5065 
Landholding  A  gency:  Navy 
Property  Numlfer:  77199840001 
Status:  Excess  I 
Reason:  Exten4ve  deterioration 


Colorado 

Bldg.  727 

Rocky  Flats  Environmental 

Tech  Site 

Golden  Co:  Jefferson  CO  8002O- 

Landholding  Agency:  Energy 

Property  Number:  41199910001 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  729 

Rocky  Flats  Environmental 
Tech  Site 

Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910002 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  779 

Rocky  Flats  Environmental 
Tech  Site 

Golden  Co:  Jefferson  CO  8002O- 
Landholding  Agency:  Energy 
Property  Number:  41199910003 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  780 

Rocky  Flats  Environmental 
Tech  Site 

Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910004 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  780A 

Rocky  Flats  Environmental 
Tech  Site 

Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910005 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  780B 

Rocky  Flats  Environmental 
Tech  Site 

Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910006 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Seciued  Area 
Bldg.  782 

Rocky  Flats  Environmental 
Tech  Site 

Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910007 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  783 

Rocky  Flats  Environmental 
Tech  Site 

Golden  Co:  Jefferson  GO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910008 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area 
Bldg.  784  (A-DJ 
Rocky  Flats  Environmental 
Tech  Site 


Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910009 
Status:  Unutilized 
Reasons:  Within  2000  f^.  of  flammable  or 

explosive  material  Secured  Area 
Bldg.  785 

Rocky  Flats  Environmental 
Tech  Site 

Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910010 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area 
Bldg.  786 

Rocky  Flats  Environmental 
Tech  Site 

Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910011 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area 
Bldg.  787  (A-D) 
Rocky  Flats  Environmental 
Tech  Site 

Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910012 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area 
Bldg.  875 

Rocky  Flats  Environmental 
Tech  Site 

Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910013 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area 
Bldg.  880 

Rocky  Flats  Environmental 
Tech  Site 

Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910014 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flanmiable  or 

explosive  material  Secured  Area 
Bldg.  886 

Rocky  Flats  Environmental 
Tech  Site 

Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910015 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area 

Connecticut 

Naval  Housing — 7  Bldgs. 

Naval  Submarine  Base 

New  London  Co:  Groton  CT 

Landholding  Agency:  Navy 

Property  Number:  77199510001 

Status:  Unutilized 

Reasons:  Secured  Area 

Bldgs.  DG-8,  DG-9 

Naval  Submarine  Base  New  London 

Groton  Co:  New  London  CT  06349- 

Landholding  Agency:  Navy 

Property  Number:  77199720046 

Status:  Excess 

Reason:  Extensive  deterioration 

Dolphin  Gardens,  DG-8,  DG-9 
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Naval  Submarine  Base 
Groton  CT  06349- 
Landholding  Agency:  Navy 
Property  Number:  77199810084 
Status:  Underutilized 
Reason:  Extensive  deterioration 

Florida 

East  Martello  Bunker  #1 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  33040- 

Landholding  Agency:  Navy 

Property  Number:  77199010101 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone 

Bldg.  139 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77199820098 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  221 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77199820099 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  226 
Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 
Landholding  Agency:  Navy 
Property  Number:  77199820100 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  654 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77199820101 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  701 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77199820102 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1805 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77199820103 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1806 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77199820104 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1971 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77199820105 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1994 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77199820106 


Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  2657 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77199820107 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  3213 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77199820108 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  3443 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77199820109 

Status:  Unutilized 

Reason:  Secured  Area 

Quarters  9 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77199820124 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Quarters  10 
Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 
Landholding  Agency:  Navy 
Property  Number:  77199820125 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

HaMraii 

Bldg.  126.  Naval  Magazine 

Waikele  Branch 

Lualualei  Co:  Oahu  HI  96792- 

Landholding  Agency:  Navy 

Property  Number:  77199230012 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Extensive 

Deterioration,  Secured  Area 
Bldg.  Q75,  Naval  Magazine 
Lualualei  Branch 
Lualualei  Co:  Oahu  HI  96792- 
Landholding  Agency:  Navy 
Property  Number:  77199230013 
Status:  Unutilized 
Reasons:  Extensive  Deterioration,  Secured 

Area 
Bldg.  7,  Naval  Magazine 
Lualualei  Branch 
Lualualei  Co:  Oahu  HI  96792- 
Landholding  Agency:  Navy 
Property  Number:  77199230014 
Status:  Unutilized 
Reasons:  Extensive  Deterioration,  Secured 

Area 
Bldg.  6,  Pearl  Harbor 
Richardson  Recreational  Area 
Honolulu  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  77199410003 
Status:  Unutilized 
Reason:  Extensive  Deterioration 
Bldg.  10,  Pearl  Harbor 
Richardson  Recreational  Area 
Honolulu  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 


Property  Number:  77199410004 

Status:  Unutilized 

Reason:  Extensive  Deterioration 

Bldg.  9 

Navy  Public  Works  Center 

Kolekole  Road 

Lualualei  Co:  Honolulu  HI  96782- 

Landholding  Agency:  Navy 

Property  Number:  77199530009 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  X5 
Nanumea  Road 

Pearl  Harbor  Co:  Honolulu  HI  96782- 
Landholding  Agency:  Navy 
Property  Number:  77199530010 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  SX30 
Nanumea  Road 

Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  77199530011 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  98 

Pearl  Harbor  Naval  Shipyard 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  77199620032 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  Q13 

Naval  Station,  Ford  Island 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  77199640035 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  Q14 

Naval  Station,  Ford  Island 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  77199640036 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  40 
Naval  Magazine 

Lualualei  Co:  Oahu  HI  96792-4301 
Landholding  Agency:  Navy 
Property  Number:  77199830028 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  50 
Naval  Magazine 

Lualualei  Co:  Oahu  HI  96792-4301 
Landholding  Agency:  Navy 
Property  Number:  77199830029 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  Q76 

Naval  Magazine  Lualualei 
Co:  Oahu  HI  96792-4301 
Landholding  Agency:  Navy 
Property  Number:  77199830030 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  Q334 

Naval  Magazine  Lualualei 
Co:  Oahu  HI  96792-4301 
Landholding  Agency:  Navy 
Property  Number:  77199830031 
Status:  Unutilized 
Keason:  Extensive  deterioration 
Bfdg.  S380 
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Naval  Magazi  :ie  Lualualei 

Co:  Oahu  HI  ^792-4301 

Landholding  Agency:  Navy 

Property  Nun  ber:  77199830032 

Status:  Unutil  ized 

Reason:  Extersive  deterioration 

BIdg.  S381 

Naval  Magazi  le  Lualualei 

Co:  Oahu  HIS  6792-4301 

Landholding ,  Agency:  Navy 

Property  Nun:  ber:  77199830033 

Status:  Unutil  ized 

Reason:  Extensive  deterioration 

BIdg.  Q410 

Naval  Magazi  le  Lualualei 

Co:  Oahu  HI  S B792-4301 

Landholding ,  Agency:  Navy 

Property  Nuni  ber:  77199830034 

Status:  Unutilized 

Reason:  Exten  sive  deterioration 

BIdg.  Q422 

Naval  Magazine  Lualualei 

Co:  Oahu  HI  9  B792-4301 

Landholding  t  Igency:  Navy 

Property  Num  ber:  77199830035 

Status:  Unutil  zed 

Reason:  Exten  sive  deterioration 

BIdg.  429 

Naval  Magazii  le  Lualualei 

Co:  Oahu  HI  96792-4301 

Landholding  Agency:  Navy 

Property  Nuni)er:  77199830036 

Status:  Unutil  ized 

Reason:  Exten  sive  deterioration 

BIdg.  431 

Naval  Magazii  le  Lualualei 

Co:  Oahu  HI  9B792-4301 

Landholding  Agency;  Navy 

Property  Number:  77199830037 

Status:  Unutil  zed 

Reason:  Extensive  deterioration 

BIdg.  447 

Naval  Magazine  Lualualei 

Co:  Oahu  HI  gp792-4301 

Landholding  Agency:  Navy 

Property  Nunnber:  77199830038 

Status:  Unutil  zed 

Reason:  Extensive  deterioration 

Facility  S-721 

Naval  Station 

Pearl  Harbor  (  o:  Honolulu  HI  96860- 

Landholding  t  Lgency:  Navy 

Property  Num  Jer:  77199840042 

Status:  Excess 

Reason:  Secur  id  Area 

Facility  S-«97 

Naval  Station 

Pearl  Harbor  (Jo:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Num  jer:  77199840043 

Status:  Excess 

Reason:  Secur  jd  Area 

Facility  S-937 

Naval  Station 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  77199840044 

Status:  Excess 

Reason:  Secui«d  Area 

Facility  S-19 

Naval  Station 

Pearl  Harbor  (  o:  Honolulu  HI  96860- 

Landholding  i  Lgency:  Navy 

Property  Num  yer.  77199840045 

Status:  Excess 

Reason:  Secui  jd  Area 


Facility  S-173 

Naval  Station 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  77199840046 

Status:  Excess 

Reason:  Secured  Area 

BIdg.  665 

Naval  Station 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  77199910020 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  693 

Naval  Station 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  77199910021 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  S-196 

Naval  Station 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  77199910022 

Status:  Excess 

Reason:  Extensive  deterioration 

Facility  BIdg.  225 

Naval  Station 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  77199910023 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  640 

Naval  Station 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  77199910024 

Status:  Excess 

Reason:  Extensive  deterioration 

Illinois 

BIdg.  415 

Naval  Training  Center 

201  N.  Decatxir  Ave. 

Great  Lakes  IL 

Landholding  Agency:  Navy 

Property  Number:  77199840023 

Status:  Unutilized 

Reason:  Secured  Area 

BIdg.  1015 

Naval  Training  Center 

201  N.  Decatur  Ave. 

Great  Lakes  IL 

Landholding  Agency:  Navy 

Property  Number:  77199840024 

Status:  Unutilized 

Reason:  Secured  Area 

BIdg.  1016 

Naval  Training  Center 

201  Decater  Ave. 

Great  Lakes  IL 

Landholding  Agency:  Navy 

Property  Number:  77199840025 

Status:  Unutilized 

Reason:  Secured  Area 

Indiana 

5  Bldgs. 

Naval  Surface  Warfare 

Center,  Crane  Div. 

#54,  2530,  2812,  2929,  3031 

Crane  Co:  Martin  IN  41522- 

Landholding  Agency:  Navy 

Property  Number:  77199830046 


Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Maine 

BIdg.  293,  Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Number:  77199240015 

Status:  Excess 

Reason:  Secured  area 

BIdg.  384 

Naval  Air  Station  Topsham 

Brunswick  Co:  Sagadahoc  ME 

Landholding  Agency:  Navy 

Property  Number:  77199340001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Aircraft  Hangar  #2 

Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Number:  77199810015 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  13 

Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Number:  77199840005 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  15 

Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Number:  77199840006 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  16 

Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Number:  77199840007 

Status:  Excess 

Reason:  Extensive  deterioration 

Maryland 

15  Bldgs. 

Naval  Air  Warfare  Center 

Patuxent  River  Co:  St.  Mary's  MD  20670- 

5304 
Landholding  Agency:  Navy 
Property  Number:  77199730062 
Status:  Unutilized 
Reason:  Extensive  deterioration 
BIdg.  510,  Indian  Head  Div. 
Naval  Surface  Warfare  Center 
Indian  Head  Co:  Charles  MD  20640- 
Landholding  Agency:  Navy 
Property  Number:  77199740083 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

Mississippi 

BIdg.  170 

Naval  Construction  Battalion  Center 

Gulfport  Co:  Harrison  MS  39501- 

Landholding  Agency:  Navy 

Property  Number:  77199820110 

Status:  Unutilized 

Reason:  Secured  area.  Extensive  deterioration 

BIdg.  78 

Naval  Construction  Battalion  Center 

Gulfport  Co:  Harrison  MS  39501-5001 

Landholding  Agency:  Navy 
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Property  Number:  7719983004 

Status:  Unutilized 

Reasons:  Secured  area.  Extensive 

deterioration 
Bldg.  113 

Naval  Construction  Battalion  Center 
Gulfport  Co:  Harrison  MS  39501-5001 
Landholding  Agency:  Navy 
Property  Number:  77199830048 
Status:  Unutilized 
Reasons:  Secured  area,  Extensive 

deterioration 
Bldg.  147 

Naval  Construction  Battalion  Center 
Gul^ort  Co:  Harrison  MS  39501-5001 
Landholding  Agency:  Navy 
Property  Number:  77199830049 
Status:  Unutilized 
Reasons:  Secured  area,  Extensive 

deterioration 
Bldg.  187 

Naval  Construction  Battalion  Center 
Gulfport  Co:  Harrison  MS  39501-5001 
Landholding  Agency:  Navy 
Property  Number:  77199830050 
Status:  Unutilized 
Reasons:  Secured  area.  Extensive 

deterioration 

New  Hampshire 

Bldg.  89 

Portsmouth  Naval  Shipyard 

Portsmouth  NH  03804-5000 

Landholding  Agency:  Navy 

Property  Number:  77199830086 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  93 

Portsmouth  Naval  Shipyard 
Portsmouth  NH  03804-5000 
Landholding  Agency:  Navy 
Property  Number:  77199830087 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Bldg.  99 

Portsmouth  Naval  Shipyard 

Portsmouth  NH  03804-5000 

Landholding  Agency:  Navy 

Property  Number:  77199830088 

Status:  Unutilized 

Reasons:  Secured  Area 

Bldg.  115 

Portsmouth  Naval  Shipyard 

Portsmouth  NH  03804-5000 

Landholding  Agency:  Navy 

Property  Number:  77199830089 

Status:  Unutilized 

Reasons:  Secured  Area 

Bldg.  178 

Portsmouth  Naval  Shipyard 

Portsmouth  NH  03804-5000 

Landholding  Agency:  Navy 

Property  Number:  77199830090 

Status:  Unutilized 

Reasons:  Secured  Area 

Bldg.  298 

Portsmouth  Naval  Shipyard 
Portsmouth  NH  03804-5000 
Landholding  Agency:  Navy 
Property  Number:  77199830091 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  Area 

Bldg.  H-21 


Portsmouth  Naval  Shipyard 

Portsmouth  NH  03804-5000 

Landholding  Agency:  Navy 

Property  Number:  77199830092 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Dry  Dock  1 

Portsmouth  Naval  Shipyard 
Portsmouth  NH  03804-5000 
Landholding  Agency:  Navy 
Property  Number:  77199840012 
Status:  Underutilized 
Reasons:  Secured  Area 

Dry  Dock  3 

Portsmouth  Naval  Shipyard 
Portsmouth  NH  03804-5000 
Landholding  Agency:  Navy 
Property  Number:  771998040013 
Status:  Underutilized 
Reasons:  Secured  Area 
Berth  2 

Portsmouth  Naval  Shipyard 
Portsmouth  NH  03804-5000 
Landholding  Agency:  Navy 
Property  Number:  77199840014 
Status:  Underutilized 
Reason:  Secured  Area 
Berth  11 

Portsmouth  Naval  Shipyard 
Portsmouth  NH  03804-5000 
Landholding  Agency:  Navy 
Property  Number:  77199840015 
Status:  Underutilized 
Reason:  Secured  Area 

New  Jersey 

Bldg.  329 

Naval  Air  Engineering  Station 

Lakehurst  Co:  Ocean  NJ  08733-5000 

Landholding  Agency:  Navy 

Property  Number:  77199740008 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  116 

Naval  Air  Engineering  Station 

Lakehurst  Co:  Ocean  NJ  08733-5000 

Landholding  Agency:  Navy 

Property  Number:  77199740009 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  188 

Naval  Air  Engineering  Station 

Lakehurst  Co:  Ocean  NJ  08733-5000 

Landholding  Agency:  Navy 

Property  Number:  77199830065 

Status:  Unutilized 

Reason:  Extensive  deterioration 

North  Carolina 

Bldg.  M509 
Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  77199810223 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  96 

Marine  Corps  Air  Station 
Cherry  Point 

Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  77199820111 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 


Bldg.  97 

Marine  Corps  Air  Station 

Cherry  Point 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number:  77199820112 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  169 

Marine  Corps  Air  Station 
Cherry  Point 

Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  77199820113 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  196 

Marine  Corps  Air  Station, 
Cherry  Point 

Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  77199820114 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  477 

Marine  Corps  Air  Station, 
Cherry  Point 

Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  77199820115 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  3422 

Marine  Corps  Air  Station, 
Cherry  Point 

Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  77199820116 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  899 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  77199830039 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  900 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  77199830040 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  1300 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  77199830041 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  1607 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  77199830042 
Status:  Unutilized 
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Seoj  red  Area;  Extensive 


Base 

Co:  Onslow  NC  28542-0004 
^gency:  Navy 
r:  77199830043 
sd 
Secu  red  Area,  Extensive 


Base 
la  Co:  Onslow  NC  28542-0004 
Agency:  Navy 

r:  77199830044 
1  zed 

Area,  Extensive 


Base 

Co:  Onslow  NC  28542-0004 
^gency:  Navy 

77199840021 
1  zed 

Area,  Extensive 


Reasons 

deterioratiof] 
Bldg.  AS-822 
Marine  Corps 
Camp  Lejeune 
Landholding 
Property  Numfce 
Status:  Unutilized 
Reasons: 

deterioration 
Bldg.  BA115 
Marine  Corps 
Camp  Lejeun 
Landholding 
Property  Num^ 
Status:  Unuti 
Reasons:  Secured 

deterioratiop 
Bldg.  908 
Marine  Corps 
Camp  Lejeune 
Landholding 
Property  Number 
Status:  Unuti 
Reasons:  Secu^d 

deterioratio|i 

Pennsylvania 

Bldg.  22 

Willow  Grove  iNaval  Air  Station 

Willow  Grove  Co:  Montgomery  PA  19090- 

Landholding  i  igency:  Navy 

Property  Num  jer:  77199720028 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  11 

Naval  Inventory  Control  Point 

Philadelphia  ^o:  Philadelphia  PA  19111- 

5098 
Landholding  /  igency:  Navy 
Property  Num  )er:  77199730071 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  30 

Naval  Invento:  y  Control  Point 
Philadelphia  ^o:  Philadelphia  PA  19111- 

5098 
Landholding  /  ,gency:  Navy 
Property  Num  )er:  77199730072 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  31 

Naval  Inventory  Control  Point 
Philadelphia  ^o:  Philadelphia  PA  19111- 

5098 
Landholding  Agency:  Navy 
Property  Number:  77199730073 
Status:  Excess! 
Reason:  Extensive  deterioration 
Bldg.  39 

Naval  Invento;  y  Control  Point 
Philadelphia  C  to:  Philadelphia  PA  19111- 

5098  J 

Landholding  >  .gency:  Navy 
Property  Num  )er:  77199730074 
Status:  Excess 

Reason:  Exten  live  deterioration 
Bldg.  022 

Naval  Invento  y  Control  Point 
Mechanicsbur  5  PA  17055-0788 
Landholding  i  igency:  Navy 
Property  Num  )er:  77199740062 
Status:  Unutil  zed 
Reason:  Exten  iive  deterioration 
Bldg.  913 

Naval  Invento  y  Control  Point 
Mechanicsbur }  PA  17055-0788 


Landholding  Agency:  Navy 

Property  Number:  77199740063 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  610 

Naval  Inventory  Control  Point 

Mechanicsburg  PA  17055-0788 

Landholding  Agency:  Navy 

Property  Number:  77199820140 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  524 

Naval  Systems  Engineering  Station 

Philadelphia  PA  19112- 

Landholding  Agency:  Navy 

Property  Number:  77199830023 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  616 

Naval  Systems  Engineering  Station 

Philadelphia  PA  19112- 

Landholding  Agency:  Navy 

Property  Number:  77199830024 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  707 

Naval  Systems  Engineering  Station 

Philadelphia  PA  19112- 

Landholding  Agency:  Navy 

Property  Number:  77199830025 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  790 

Naval  Systems  Engineering  Station 

Philadelphia  PA  19112- 

Landholding  Agency:  Navy 

Property  Number:  77199830026 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  879 

Naval  Systems  Engineering  Station 

Philadelphia  PA  19112- 

Landholding  Agency:  Navy 

Property  Number:  77199830027 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  434 

Philadelphia  Naval  Shipyard 

Philadelphia  PA  19112- 

Landholding  Agency;  Navy 

Property  Number:  77199830103 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  528 

Philadelphia  Naval  Shipyard 

Philadelphia  PA  19112- 

Landholding  Agency:  Navy 

Property  Number:  77199830104 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  534 

Philadelphia  Naval  Shipyard 

Philadelphia  PA  19112- 

Landholding  Agency:  Navy 

Property  Number:  77199830105 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  637 

Philadelphia  Naval  Shipyard 

Philadelphia  PA  19112- 

Landholding  Agency:  Navy 

Property  Number:  77199830106 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  662 

Philadelphia  Naval  Shipyard 


Philadelphia  PA  19112- 

Landholding  Agency:  Navy 

Property  Number:  77199830107 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  672 

Philadelphia  Naval  Shipyard 

Philadelphia  PA  191 12- 

Landholding  Agency:  Navy 

Property  Number:  77199830108 

Status:  Excess 

Reason:  Extensive  deterioration 

Puerto  Rico 

Bldg.  433 

Naval  Station  Roosevelt  Roads 

Ceiba  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  77199830066 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  434 

Naval  Station  Roosevelt  Roads 

Ceiba  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  77199830067 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  464 

Naval  Station  Roosevelt  Roads 

Ceiba  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  77199830068 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  762 

Naval  Station  Roosevelt  Roads 

Ceiba  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  77199830069 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  763 

Naval  Station  Roosevelt  Roads 

Ceiba  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  77199830070 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1927 

Naval  Station  Roosevelt  Roads 

Ceiba  PR  007  35- 

Landholding  Agency:  Navy 

Property  Number:  77199830071 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  175 

Naval  Station  Roosevelt  Roads 

Ceiba  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  77199830072 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Former  No.  2091 

Naval  Station  Roosevelt  Roads 

Ceiba  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  77199830073 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  261/1692 

Naval  Station  Roosevelt  Roads 

Ceiba  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  77199830074 

Status:  Unutilized 

Reason:  Extensive  deterioration 
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B-38 

Naval  Station  Roosevelt  Roads 

Ceiba  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  77199830075 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Rhode  Island 

Bldg.  32 

Naval  Underwater  Systems  Center 

Gould  Island  Annex 

Middletown  Co:  Newport  RI 02840- 

Landholding  Agency:  Navy 

Property  Number:  77199010273 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  W-31 

Coddington  Point 

Naval  Education  ft  Training  Center 

Newport  RI  02841-1711 

Landholding  Agency:  Navy 

Property  Number.  77199810261 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  121 

Coasters  Harbor  Island 

Naval  Education  &  Training  Center 

Newport  RI  02841-1711 

Landholding  Agency:  Navy 

Property  Number  77199810265 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  33 

Naval  Station,  Gould  Island 

Newport  Co:  RI  02842- 

Landholding  Agency:  Navy 

Property  Number:  77199910025 

Status:  Unutilized 

Reason:  Inaccessible 

Bldg.  53 

Naval  Station,  Gould  Island 

Newport  Co:  RI  02842- 

Landholding  Agency:  Navy 

Property  Number:  77199910026 

Status:  Unutilized 

Reason:  Inaccessible 

Bldg.  54 

Naval  Station.  Gould  Island 

Newport  Co:  RI  02842- 

Landholding  Agency:  Navy 

Property  Number:  77199910027 

Status:  Unutilized 

Reason:  Inaccessible 

Bldg.  56 

Naval  Station,  Gould  Island 

Newport  Co:  RI  02842- 

Landholding  Agency:  Navy 

Property  Number:  77199910028 

Status:  Unutilized 

Reason:  Inaccessible 

Bldg.  58 

Naval  Station,  Gould  Island 

Newport  Co:  RI  02842- 

Landholding  Agency:  Navy 

Property  Number:  77199910029 

Status:  Unutilized 

Reason:  Inaccessible 

Bldg.  59 

Naval  Station,  Gould  Island 

Newrport  Co:  RI  02842- 

Lanc&olding  Agency:  Navy 

Property  Number:  77199910030 

Status:  Unutilized 

Reason:  Inaccessible 

Bldg.  60 

Naval  Station,  Gould  Island 


Newport  Co:  RI  02842- 

Landholding  Agency:  Navy 

Property  Number:  77199910031 

Status:  Unutilized 

Reason:  Inaccessible 

Bldg.  70 

Naval  Station,  Gould  Island 

Newport  Co:  RI  02842- 

Landholding  Agency:  Navy 

Property  Number:  77199910032 

Status:  Unutilized 

Reason:  Inaccessible 

Bldg.  91G 

Naval  Station,  Gould  Island 

Newport  Co:  RI  02842- 

Landholding  Agency:  Navy 

Property  Number:  77199910033 

Status:  Unutilized 

Reason:  Inaccessible 

Tennessee 

15  Bldgs. 

Naval  Support  Activity. 

Memphis 

Millington  Co:  Shelby  TN  38054- 

Location:  329,  400-408, 1585,  S-159,  S-160, 

S-163,  1278 
Landholding  Agency:  Navy 
Property  Number:  77199820126 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
18  Bldgs. 

Naval  Support  Activity,  Memphis 
Millington  Co:  Shelby  TN  38054- 
Location:  2001-2002,  2048-2051,  2064-2070, 

2107-2111 
Landholding  Agency:  Navy 
Property  Number:  77199820127 
Status:  Unutilized 
Reason:  Secured  Area 
P-348  (Bldgs.  409-417) 
Naval  Support  Activity,  Memphis 
Millington  Co:  Shelby  TN  38054- 
Landholding  Agency:  Navy 
Property  Number  77199830109 
Status:  Excess 
Reasons:  Secured  Area,  Extensive 

deterioration 
P-349  (12  Bldgs.) 
Naval  Support  Activity  Memphis 
Millington  Co:  Shelby  TN  38054- 
Landholding  Agency:  Navy 
Property  Number:  77199830110 
Status:  Excess 
Reasons:  Secured  Area  Extensive 

deterioration 
P-350  (16  Bldgs.) 
Naval  Support  Activity  Memphis 
Millington  Co:  Shelby  TN  38054- 
Landholding  Agency:  Navy 
Property  Number:  77199830111 
Status:  Excess 
Reasons:  Secured  Area  Extensive 

deterioration 
11  Bldgs. 

Naval  Surface  Warfare  Center 
Carderock  Division, 
Detachment  Memphis 
Memphis  Co:  Shelby  TN  38113- 
Landholding  Agency:  Navy 
Property  Number:  7719984022 
Status:  Unutilized 
Reason:  Secured  Area 

Texas 

Bldgs.  1561. 1562, 1563 


Naval  Air  Station  Joint  Reserve  Base 
Ft.  Worth  Co:  Tarrant  TX  76127-6200 
Landholding  Agency:  Navy 
Property  Number:  77199820050 
Status:  Unutilized 
Reasons:  Secured  Area  Extensive 

deterioration 
Bldg.  1190 

Naval  Air  Station  Joint  Reserve  Base 
Ft.  Worth  Co:  Tarrant  TX  76127-6200 
Landholding  Agency:  Navy 
Property  Number:  77199820053 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1820 

Naval  Air  Station  Joint  Reserve  Base 
Ft.  Worth  Co:  Tarrant  TX  76127-6200 
Landholding  Agency:  Navy 
Property  Number:  77199820054 
Status:  Unutilized 
Reasons:  Secured  Area  Extensive 

deterioration 
Bldg.  700 

Naval  Air  Station  Kingsville 
Kingsville  Co:  Klebert  TX  78363- 
Landholding  Agency:  Navy 
Property  Number:  77199830077 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  701 

Navy  Air  Station  Kingsville 
Kingsville  Co:  Kleberg  TX  78363- 
Landholding  Agency:  Navy 
Property  Number:  77199830078 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  704 

Navy  Air  Station  Kingsville 
Kingsville  Co:  Kleberg  TX  78363- 
Landholding  Agency:  Navy 
Property  Number:  77199830079 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Virginia 

Fleet  Training  Center 

Fire  Fighting  Training 

Facility 

SDA-323.  SDA-324,  SDA-325, 

SDA-326 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  77199740010 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  02 

Naval  Weapons  Station 

Yorktown  Co:  York  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77199810073 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  2208 

Naval  Medical  Clinic 

Quantico  VA 

Landholding  Agency:  Navy 

Property  Number:  77199820001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  358.  359 

Cheatham  Annex 

Williamsburg  VA  23185- 

Landholding  Agency:  Navy 

Property  Number:  77199820023 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  CAD-43 
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Cheatham  Annex 
Williamsbud  VA  23185- 
LandholdingjAgency:  Navy 
Property  Nur^ber:  77199820024 
Status:  Exces^ 

Reason:  Extensive  deterioration 
Bldg.  CAD-1^2 
Cheatham  Arciex 

JVA  23185- 
Vgency:  Navy 

iber:  77199820025 


Williamsbi 
Landholding 
Property  Nui 
Status:  Exces) 
Reason:  Extei 
Bldg.  CAD-K 
Cheatham  Ai 
Williamsburg;  VA  23185- 
Landholding  Agency:  Navy 


sive  deterioration 

2A 

lex 


ber:  77199820026 

[sive  deterioration 
7 


Property  Nui 
Status:  Exces: 
Reason:  Extei 
Bldg.  CAD-1 
Cheatham  A) 
WilliamsburglVA  23185- 
Landholding  Agency:  Navy 
Property  Nuniber:  77199820027 
Status:  Excess 

Reason:  Extensive  deterioration 
8  Bldgs.  I 

Naval  Base  Norfolk 
Norfolk  VA 
Location:  «N; 
NH-Cl.  Nl 
Landholding 
Property  Nu 
Status:  Unuti 
Reason:  Exte 
CAD-40  ■ 

Cheatham  Anfiex 
WilliamsburglVA  23185- 
Landholding  Agency:  Navy 


A,  NH-Al.  NH-B,  NH-C, 
D.  NH-Dl  ,  NH-Bl 
gency:  Navy 
ber:  77199830052 
zed 
ive  deterioration 


r:  77199830084 
zed 

Area,  Extensive 


Property  Nu 
Status:  Unuti 
Reasons:  Si 

deterioratii 
13  Garages 
Naval  Base  Norfolk  Complex 
Norfolk  VA 


»A,  F-32A.  F-33E/W.  G-31E. 
r5A,  H-7A.  SP-18A,  SP-19A. 

21A,  SP-24A,  SP-26A 
Lgency:  Navy 

(r:  77199840016 

iive  deterioration 


Location:  A-3 

G-31W,( 

SP-20A,  SF 
Landholding  i 
Property  Nil 
Status:  Excess 
Reason:  Exter 

Washington 

Bldg.  913 

Naval  Undersea  Warfare 

Center 

Keyport  Co:  KStsap  WA  98345-7610 

Landholding  Agency:  Navy 

Property  Nun^r:  77199720014 

Status:  Unutilized 

Reasons:  Witli  in  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  d  iterioration 
Bldg.  6661 

Naval  Submasine  Base.  Bangor 
Silverdale  Co:  Kitsap  WA  98315-6499 
Landholding  Agency:  Navy 
Property  NunJber:  77199730039 
Status:  Unutilized 
Reason:  Secuipd  Area 
Bldg.  1635 

Naval  Submai  ine  Base,  Bangor 
Silverdale  Co:  Kitsap  WA  98315-1199 
Landholding ,  Agency:  Navy 


Property  Number  77199730040 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  7457 

Naval  Submarine  Base,  Bangor 
Silverdale  Co:  Kitsap  WA  98315-1199 
Landholding  Agency:  Navy 
Property  Number:  77199730041 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  4446 

Naval  Submarine  Base,  Bangor 
Silverdale  Co:  Kitsap  WA  98315-1199 
Landholding  Agency:  Navy 
Property  Number.  77199740082 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  604,  Pier  91 
Naval  Station  Everett 
Seattle  Co:  King  WA 
Landholding  Agency:  Navy 
Property  Number  77199810011 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  1008 

Naval  Submarine  Base,  Bangor 
Silverdale  Co:  Kitsap  WA  98315-1199 
Landholding  Agency:  Navy 
Property  Number  77199810012 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  1010 

Naval  Submarine  Base,  Bangor 
Silverdale  Co:  Kitsap  WA  98315-1199 
Landholding  Agency:  Navy 
Property  Number  77199810013 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  6460 

Naval  Submarine  Base,  Bangor 
Silverdale  Co:  Kitsap  WA  98315-1199 
Landholding  Agency:  Navy 
Property  Number  77199810014 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  604 

Manchester  Fuel  Department 
Port  Orchard  WA  98366- 
Landholding  Agency:  Navy 
Property  Number  77199810170 
Status:  Excess 
Reasons:  Within  2,000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  288 

Fleet  Industrial  Supply  Center 
Bremerton  WA  98314-5100 
Landholding  Agency:  Navy 
Property  Number  77199810171 
Status:  Excess 
Reasons:  Within  2,000  ft.  of  flanmiable  or 

explosive  material,  Secured  Area 
Bldg.  332 

NAS  Whidbey  Island 
Whidbey  Island  WA 
Landholding  Agency:  Navy 
Property  Number:  77199810217 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  2512 

NAS  Whidbey  Island 
Whidbey  Island  WA 
Landholding  Agency:  Navy 
Property  Number  77199810218 


Status:  Excess 

Reason:  Secured  Area 

Bldg.  2536 

NAS  Whidbey  Island 

Whidbey  Island  WA 

Landholding  Agency:  Navy 

Property  Number  77199810219 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  2591 

NAS  Whidbey  Island 

Whidbey  Island  WA 

Landholding  Agency;  Navy 

Property  Number  77199810220 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  47 

Naval  Radio  Station  T  Jim  Creek 

Arlington  Co:  Snohomish  WA  98223- 

Landholding  Agency:  Navy 

Property  Number  77199820056 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  48 

Naval  Radio  Station  T  Jim  Creek 
Arlington  Co:  Snohomish  WA  98223- 
Landholding  Agency:  Navy 
Property  Number  77199820057 
Status:  Unutilized 
Reasons:  Secured  Area  Extensive 

deterioration 
Coal  Handling  Facilities 
Puget  Sound  Naval  Shipyard 
#908,  919,  926-929 
Bremerton  WA  98314-5000 
Landholding  Agency:  Navy 
Property  Number  77199820142 
Status:  Excess 
Reason:  Within  2000  ft.  of  flanunable  or 

ejicplosive  material 
Bldg.  193 

Puget  Sound  Naval  Shipyard 
Bremerton  WA  98310- 
Landholding  Agency:  Navy 
Property  Number  77199820143 
Status:  Unutilized 
Reason:  Contamination 
Bldg.  202 

Naval  Air  Station  Whidbey  Island 
Oak  Harbor  WA  98278- 
Landholding  Agency:  Navy 
Property  Number  77199830019 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  2649 

Naval  Air  Station  Whidbey  Island 
Oak  Harbor  WA  9827ft- 
Landholding  Agency:  Navy 
Property  Number  77199830020 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Extensive  deterioration 
Bldg  2669 

Naval  Air  Station  Whidbey  Island 
Oak  Harbor  WA  98278- 
Landholding  Agency:  Navy 
Property  Number  77199830021 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Extensive  deterioration 
Bldg.  2559 

Naval  Air  Station,  Whidbey  Island 
Oak  Harbor  WA  98278- 
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Landholding  Agency:  Navy 

Property  Number:  77199830063 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  35,  36 

Naval  Radio  Station  T  }im  Creek 

Arlington  Co:  Snohomish  WA  98223- 

Landholding  Agency:  Navy 

Property  Number:  77199830076 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  21 

Naval  Undersea  Warfare  Center  Div. 

Keyport  Co:  Kitsap  WA  98345-7610 

Landholding  Agency:  Navy 

Property  Number:  77199830083 

Status:  Excess 

Reasons:  Secured  Area  Extensive 

deterioration 
Bldg.  918 

Puget  Sound  Naval  Shipyard 
Bremerton  WA  98314-5000 
Landholding  Agency:  Navy 
Property  Number:  77199840020 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  materials.  Secured  Area 

Land  (by  State) 

California 

Space  Surv.  Field  Station 
Portion/Off  Heritage  Road 
San  Diego  CA  9001 2-1408 
Landholding  Agency:  Navy 
Property  Number:  77199820049 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Florida 

Boca  Chica  Field 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  23040- 

Landholding  Agency:  Navy 

Property  Number:  77199010097 

Status:  Unutilized 

Reason:  Floodway 

Maine 

37  Acres,  Topsham  Annex 

Naval  Air  Station 

Brunswrick  ME  0401 1- 

Landholding  Agency:  Navy 

Property  Number:  77199720001 

Status:  Unutilized 

Reason:  Secured  Area 

Land — ^Triangular  Area 

NAS  Brunswick,  Wildwood 

Subd.  Encroachment 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Number:  77199820117 

Status:  Excess 

Reason:  Landlocked 

Maryland 

5,635  sq.  ft.  of  Land 

Solomon's  Annex 

Solomon's  MD 

Landholding  Agency:  Navy 

Property  Number:  77199230001 

Status:  Excess 

Reason:  Drainage  Ditch 

Govt.  Railroad 

Naval  Surface  Warfare  Center 

Indian  Head  Div. 

Indian  Head  Co:  Charles  MD  20640- 


Landholding  Agency:  Navy 
Property  Number:  77199740084 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Floodway 

North  Carolina 

0.85  parcel  of  land 
Marine  Corps  Air  Station, 
Cherry  Point 

Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  77199740074 
Status:  Unutilized 
Reason:  Secured  Area 

Washington 

Land — Port  Hadlock  Detachment 

Naval  Ordnance  Center 

Pacific  Division 

Port  Hadlock  Co:  Jefferson  WA  98339- 

Landholding  Agency:  Navy 

Property  Number:  77199640019 

Status:  Underutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
|FR  Doc.  99-2499  Filed  2-4-99;  8:45  am] 

BILUNO  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-930-1 430-00;  N-61466and  N-63104] 

Notice  of  Realty  Action:  Lease/ 
Conveyance  for  Recreation  and  Public 
Purposes 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Recreation  and  public  purpose 

lease/conveyance. 

SUMMARY:  The  following  described 
public  land  in  Nye  County,  Nevada, 
near  Pahnimp,  Nevada,  has  been 
examined  and  foimd  suitable  for  lease/ 
conveyance  for  recreational  or  public 
purposes  under  the  provisions  of  the 
Recreation  and  Public  Purposes  (R&PP) 
Act,  as  amended  (43  U.S.C.  869  et  seq.). 
The  Town  of  Pahrump  proposes  to  use 
the  land  for  development  of  a 
community  fairgroimd  and  rodeo 
complex,  recreational  complex,  visitor 
information  center,  and  municipal  golf 
course.  Section  125  of  Public  Law  105- 
277,  dated  October  22,  1998,  directs 
conveyance  of  the  lands  located  south  of 
the  centerline  of  Highway  160  within  T. 
20  S.,  R.54  E.,  sections  32  and  33  to  the 
Town  of  Pahrump  immediately  upon 
completion  of  the  requirements  of  the 
Act.  The  rodeo  and  fairgroimd  complex, 
recreational  complex  and  visitor 
information  center  have  been  proposed 
to  be  located  on  these  lands.  The  lands 
within  T.  20  S.,  R.54  E.,  section  19,  will 
be  leased  with  the  option  to  patent  and 
subject  to  the  requirements  of  the  R&PP 


Act.  The  municipal  golf  course  is 
proposed  for  this  site. 

Mount  Diablo  Meridian,  Nevada 

T.  20S..R.54E.. 
Section  32,  portions  of  the  NEV«  and  the 

NVzSE'A  south  of  the  centerline  of 

Highway  160 
Section  33,  portions  of  lots  5.6,9,11,14  and 

16.  NEV4SWV«.  NWV4SWV4  south  of  the 

centerline  of  Highway  160 
Section  19.  NE'A.  NVzSE'A 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/conveyance 
is  consistent  with  current  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest.  The  lease/patent, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  applicable  regulations 
of  the  Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  wnth  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  &x)m  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 

3.  All  valid  and  existing  rights. 

4.  Subject  To:  Those  rights  for 
highway  purposes  which  have  been 
granted  to  Nevada  Department  of 
Transportation,  by  right-of-way  No. 
Nev-01849  pursuant  to  the  Act  of 
November  9,  1921  (42  Stat.  216). 

5.  Those  rights  for  utility  purposes 
(water  pipeline)  which  have  been 
granted  to  Central  Nevada  Utilities,  by 
right-of-way  No.  N-46681  pursuant  to 
the  Act  of  October  21,  1976  (FLPMA)  as 
follows: 

6.  Those  rights  for  utility  purposes 
(communications  line)  which  have  been 
granted  to  Nevada  Bell,  by  right-of-way 
No.  N-5689  pursuant  to  the  Act  of 
March  4, 1911  (36  Stat.  1253). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  Field  Office, 
4765  W.  Vegas  Drive,  Las  Vegas, 
Nevada,  89108. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  under 
the  Recreation  and  Public  Purposes  Act, 
leasing  imder  the  mineral  leasing  laws 
and  disposal  under  the  mineral  material 
dispf^sal  laws.  For  a  period  of  45  days 
from  the  date  of  publication  of  this 
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notice  in  tile  Federal  Register, 
interested  parties  may  submit  comments 
regarding  ti  le  proposed  lease/ 
conveyance  for  classification  of  the 
lands  to  th<i  Field  Manager,  Las  Vegas 
Field  Officd,  4765  Vegas  Drive,  Las 
Vegas.  Nev  Ida  89108. 

Classifiaition  Comments:  Interested 
parties  ma)  submit  comments  involving 
the  suitabil  ty  of  the  land  for  the 
proposed  fc  cilities.  Comments  on  the 
classificati(  m  are  restricted  to  whether 
the  land  is  )hysically  suited  for  the 
proposal,  Whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whetl  er  the  use  is  consistent  with 
local  plann  ng  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Applicati  on  Comments:  Interested 
parties  ma)i  submit  comments  regarding 
the  specifid  use  proposed  in  the 
application  and  plan  of  development, 
whether  th(  BLM  followed  proper 
administrat  ive  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  thej  proposed  facilities. 

Any  adverse  comments  will  be 
reviewed  b]'  the  State  Director. 

In  the  aba  ence  of  any  adverse 
comments,  ihe  classification  of  the  land 
described  iil  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  lease/ 
conveyance  until  after  the  classification 
becomes  effective. 

Dated:  Jam  aiy  27, 1999. 
Rex  Wells, 

Acting  Field  I  Manager,  Las  Vegas  District. 
(FR  Doc.  99-^699  Filed  2^t-99;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Intent  To  Prepare  an  Environmental 
Impact  StatiBment  To  Consider 
Policies,  Guidance,  and  Processes  To 
Minimize  the  Environmental  Impacts  of 
Mountaintop  Mining  and  Valley  Fills  In 
th«  Appalachian  Coalfields 


(EPA) 
(C 


AGENCY:  U. 

Agency 

Engineers 

Mining 

Wildlife  Se^ 

action: 

environmedtal 


Environmental  Protection 

U.S.  Army  Corps  of 
orps).  Office  of  Surface 
(OSM).  and  U.S.  Fish  and 

ice  (FWS). 
Notice  of  intent  to  prepare  an 
impact  statement. 


PURPOSE 

FWS,  in 
102(2)(c) 
PoUcy  Act 


Tiei 


EPA.  Corps.  OSM,  and 
ace  ordance  widi  Section 
of  the  National  Environmental 
( "fEPA],  with  the  State  of 


West  Virginia,  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  consider  developing 
agency  policies,  guidance,  and 
coordinated  agency  decision-making 
processes  to  minimize,  to  the  maximum 
extent  practicable,  the  adverse 
environmental  effects  to  waters  of  the 
United  States  and  to  fish  and  wildlife 
resources  from  mountaintop  mining 
operations,  and  to  environmental 
resources  that  could  be  affected  by  the 
size  and  location  of  fill  material  in 
valley  fill  sites. 

DATES:  The  agencies  invite  comments 
and  suggestions  on  the  scope  of  the 
analysis,  including  the  regulatory  issues 
and  significant  environmental  effects  to 
be  addressed  in  the  EIS.  Written 
comments  fi-om  the  public  regarding  the 
environmental  and  regulatory  issues 
and  alternatives  to  be  addressed  in  the 
EIS  should  be  received  in  writing  by 
March  31. 1999.  The  agencies  will  hold 
public  meetings  on  February  23,  1999, 
in  Summersville,  West  Virginia; 
February  24,  1999,  in  Charleston,  West 
Virginia:  and  February  25. 1999,  in 
Logan,  West  Virginia,  to  receive  public 
input,  either  verbal  or  written,  on 
relevant  environmental  and  regulatory 
issues  that  should  be  addressed  in  the 
EIS.  The  locations  and  starting  times  of 
the  public  meetings  are  as  follows:  In 
Summersville.  the  meeting  will  be  held 
at  the  Nicholas  County  Veteran's 
Memorial  Park  beginning  at  6:30  p.m.; 
in  Charleston,  the  meeting  will  be  held 
at  the  rotunda  at  Riggleman  Hall. 
University  of  Charleston  in  the 
afternoon  fi-om  2-4  p.m.  and  in  the 
evening  beginning  at  6:30  p.m.;  and  in 
Logan,  the  meeting  will  be  held  at  the 
Chief  Logan  State  Park  beginning  at  6:30 
p.m.  Other  public  meetings  may  also  be 
held  and  will  be  announced  at  a  later 
date. 

ADDRESSES:  Send  written  comments  and 
suggestions  concerning  this  proposal  to 
William  Hoffinan,  Environmental 
Protection  Agency.  3ES30.  1650  Arch 
Street.  Philadelphia,  Pennsylvania 
19103-2029;  e-mail  address, 
hofftnan.william@epamail.epa.gov; 
telephone:  215-814-2995.  Requests  to 
be  placed  on  the  mailing  list  should  also 
be  sent  to  this  address. 
FOR  FURTHER  INFORMATION  AND 
CONTACTS:  Questions  about  the 
proposed  action  and  EIS  are  to  be 
directed  to  William  Hoffman, 
Environmental  Protection  Agency,  215- 
814-2995.  Coordinators  for  each  of  the 
federal  and  state  agencies  are  as  follows: 
William  Hofftnan,  U.S.  Envirorunental 

Protection  Agency,  215-814-2995 
David  G.  Hartos.  Office  of  Surface 

Mining.  412-937-2909 


Andy  Gallagher,  WV  Division  of 

Environmental  Protection,  304-759- 

0515 
Michael  D.  Gheen,  U.S.  Army  Corps  of 

Engineers  304-529-5487 
David  Densmore,  U.S.  Fish  and  Wildlife 

Service.  814-234-4090 
SUPPLEMENTARY  INFORMATION:  The 
agencies  undertaking  preparation  of  this 
voluntary  EIS  implement  federal  and 
state  laws  with  which  mountaintop 
mining  operations  and  associated 
discharges  to  waters  of  the  U.S.  must 
comply.  OSM  is  responsible  for  national 
administration  of  the  Surface  Mining    - 
Control  and  Reclamation  Act  (SMCRA); 
it  has  delegated  the  authority  for  the 
SMCRA  programs  for  surface  mining 
operations  in  West  Virginia  to  the  State 
of  West  Virginia.  Other  Appalachian 
coal  field  states  (except  Tennessee)  also 
implement  delegated  SMCRA  authority. 
Discharge  of  fill  material  into  U.S. 
waters  is  regulated  under  Sec.  404  of  the 
Clean  Water  Act.  with  permit 
responsibility  administered  by  the  U.S. 
Army  Corps  of  Engineers  and  applicable 
404  regulations  issued  by  the  Corps  and 
EPA.  Other  discharges  to  U.S.  waters  are 
subject  to  Sec.  402  of  the  Clean  Water 
Act.  which  is  administered  nationally 
by  EPA  with  authority  for  the  program 
delegated  to  West  Virginia  and  other 
Appalachian  coalfield  states. 
Mountaintop  mining  operations  must 
also  comply  with  the  Endangered 
Species  Act,  which  is  administered  by 
FWS.  In  addition,  the  Fish  and  Wildlife 
Coordination  act  (FWCA)  pertains  to 
federally-permitted,  constructed,  or 
licensed  water  development  projects 
and  land  development  projects  that 
affect  any  water  body.  Whenever  OSM, 
COE.  or  EPA  authorize  an  action  within 
the  scope  of  the  FWCA,  they  are 
required  to  consult  with  the  FWS.  and 
similar  State  agencies,  to  obtain 
recommendations  on  ways  to  mitigate 
adverse  effects  on  fish  and  wildlife 
resources. 

The  number  of  moimtaintop  mining 
operations  that  utilize  valley  fills,  as 
well  as  the  scale  of  individual 
operations,  have  increased  in  recent 
years  in  West  Virginia.  This  EIS  wrill 
evaluate  significant  environmental 
impacts  associated  with  these 
operations  on  water  quality,  streams, 
aquatic  and  terrestrial  habitat,  habitat 
fragmentation,  the  hydrological  balance, 
and  other  individual  and  cumulative 
effects.  Federal  and  state  agencies  are 
increasingly  concerned  over  the  lack  of 
comprehensive  data  regarding  valley  fill 
operations,  and  have  initiated  a  number 
of  studies  to  address  these  data  gaps. 
Accurately  describing  and  quantifying 
the  extent  and  nature  of  direct, 
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secondary,  and  cumulative  impacts 
related  to  valley  fills  and  associated 
mining  practices  is  difficult. 

This  EIS  will  complement  recent 
efforts  to  address  the  issues  of 
mountaintop  mining  and  valley  fills. 
The  OSM  recently  completed  and 
issued  a  draft  oversight  report  entitled 
"An  Evaluation  of  Approximate 
Original  Contour  and  Postmining  Land 
Use  in  West  Virginia".  During  1998,  the 
Governor  of  West  Virginia  established  a 
Governor's  Task  Force,  which  held 
public  inquiries  and  evaluated  the 
impacts  of  mountaintop  mining 
operations  on  the  economy,  the 
environment,  and  the  people  of  that 
State.  Its  report  was  issued  in  December 
1998. 

To  address  the  concerns  about 
mountaintop  mining  and  valley  fills,  the 
agencies  will  consider  potential 
revisions  to  relevant  regulations, 
policies,  and  guidance  that  would 
minimize  the  potential  for  adverse 
individual  and  cumulative  impacts  of 
mining  operations.  The  EIS  will  provide 
information  that  will  help  the  agencies 
improve  the  permitting  process  to 
protect  water  quality  and  minimize 
impacts  to  other  environmental 
resources.  The  EIS  will  also  examine 
how  regulations  of  the  agencies  can  be 
better  coordinated.  The  EIS  may 
consider  information  on  the  following: 
the  cumulative  environmental  impacts 
of  mountaintop  mining;  the  efficacy  of 
stream  restoration;  the  viability  of 
reclaimed  streams  compared  to  natural 
waters;  the  impact  that  filled  valleys 
have  on  aquatic  life,  wildlife  and  nearby 
residents;  biological  and  habitat 
analyses  that  should  be  done  before 
mining  begins;  practicable  alternatives 
for  in-stream  placement  of  excess 
overburden;  measures  to  minimize 
stream  filling  to  the  meximum  extent 
practicable;  and  the  effectiveness  of 
mitigation  and  reclamation  measures. 
The  EIS  is  expected  to  take  two  years  to 
complete. 

Dated:  February  2, 1999. 
Mary  Josie  Blanchard, 
Assistant  Director,  Program  Support. 
[FR  Doc.  99-2814  Filed  2-4-99;  8:45  ami 

BILUNC  CODE  4310-05-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Partial  Consent 
Decree  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  Amended 

In  accordance  with  Department  of 
Justice  policy,  28  CFR  50.7,  notice  is 


hereby  given  that  a  proposed  partial 
consent  decree  in  the  consolidated 
action  entitled  United  States  of  America 
V.  Western  Publishing  Co.,  Inc.,  et  ai, 
Civil  Action  No.  94-CV-1247  {LEK/ 
DNH)  and  State  of  New  York  v.  F.I.C.A. 
a/k/a  Dutchess  Sanitation  Services.  Inc., 
et  ai.  Civil  Action  No.  86-CV-1136 
(LEK/DNH)  (N.D.N.Y.),  was  lodged  on 
January  22, 1999,  vdth  the  United  States 
District  Court  for  the  Northern  District 
of  New  York.  The  proposed  partial 
consent  decree  resolves  claims  of  the 
United  States,  on  behalf  of  the  U.S. 
Environmental  Protection  Agency,  and 
the  State  of  New  York  against 
defendants  Golden  Books  Publishing 
Co.,  Inc.  (formerly  known  as  Western 
Publishing  Co..  Inc.),  Hudson  Valley 
Environmental  Services,  Inc.,  third- 
party  defendant  and  fourth-party 
plaintiff  Ford  Motor  Company,  and 
fourth-party  defendants  Alfa  Laval,  Inc., 
Frye  Tech,  Inc.,  International  Business 
Machines  Corp.,  Kem  Plastic  Playing 
Cards,  Inc.  (who  is  participating  in  the 
settlement  based  upon  a  documented 
limited  ability  to  pay),  Poughkeepsie 
Newspaper  Division  of  Gannett  Satellite 
Information  Network,  Inc.,  the  City  of 
Poughkeepsie,  and  tesa  tape  inc.,  under 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended,  42  U.S.C 
9601-9675  ("CERCLA").  These  claims 
are  for  recovery  of  response  costs 
incurred  and  to  be  incurred  by  the 
United  States  in  connection  with  the 
Hertel  Landfill  Superhind  Site  ("Site"), 
located  in  the  Hamlet  of  Clintondale, 
Town  of  Plattekill,  Ulster  County,  New 
York. 

Under  the  terms  of  the  proposed 
partial  consent  decree,  the  settHng 
defendants  will  pay  to  the  United  States 
$453,500  in  reimbursement  of  past 
response  costs  and  $125,000  in 
reimbursement  of  interim  response  costs 
incurred  by  the  United  States,  and  up  to 
$300,000  in  future  oversight  and  all 
future  non-oversight  costs  to  be  incurred 
by  the  United  States  with  respect  to  the 
Site.  Settling  defendants  also  will  pay  to 
the  State  $3,814  toward  reimbursement 
of  the  State's  response  costs.  Pursuant  to 
the  proposed  partial  consent  decree,  the 
settling  defendants  also  are  required  to 
implement  the  remedial  design  and 
remedial  action  set  forth  in  the 
September  27,  1991  Record  of  Decision 
for  the  Site,  including  construction  and 
operation  and  maintenance  of  a  multi- 
layer cap  over  the  landfill.  The 
proposed  partial  consent  decree 
provides  the  settling  defendants  with 
releases  for  civil  liability  under  Sections 
106  and  107(a)  of  CERCLA  relating  to 
the  Site  as  consideration  for  the 


payments  to  be  made  and  the  work  to 
be  performed. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
partial  consent  decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  and 
Natural  Resources  Division.  U.S. 
Department  of  Justice,  Washington.  DC 
20530,  and  should  refer  to  United  States 
of  America  v.  Western  Publishing  Co., 
Inc.,  et  ai,  Civil  Action  No.  94-CV- 
1247  (LEK/DNH)  and  State  of  New  York 
V.  F.I.C.A.  a/k/a  Dutchess  Sanitation 
Services,  Inc.,  et  ai,  Civil  Action  No. 
86-CV-1136  (LEK/DNH)  (N.D.N.Y.), 
DOJ  Ref.  No.  90-1 1-2-767 A. 

The  proposed  partial  consent  decree 
may  be  examined  at  the  Office  of  the 
United  States  Attorney.  445  Broadway, 
Room  231,  Albany,  New  York  12207; 
the  Region  II  Office  of  the 
Environmental  Protection  Agency,  290 
Broadway,  New  York,  New  York  10007- 
1866;  and  the  Consent  Decree  Library. 
1120  G  Street,  NW,  3rd  Floor, 
Washington,  DC  20005.  telephone  (202) 
624-0892.  A  copy  of  the  proposed 
partial  consent  decree  may  be  obtained 
in  person  or  by  mail  from  the  Consent 
Decree  Library.  In  requesting  a  copy, 
please  refer  to  the  referenced  case  and 
enclose  a  check  in  the  amount  of  $36.75 
(25  cents  per  page  reproduction  costs) 
made  payable  to  Consent  Decree 
Library. 
Joel  M.  Gross. 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  99-2716  Filed  2-4-99:  8:45  am) 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

[Civil  No.  99-167-CIV-T-17F] 

United  States  of  America  v.  Federation 
of  Certified  Surgeons  and  Specialists, 
Incorporated  and  Pershing  Yoakiey  & 
Associates,  P.C. 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)-(h),  that  a  proposed 
Final  Judgment,  Stipulations,  and  a 
Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  Middle  District  of 
Florida,  Tampa  Division,  in  United 
States  of  America  v.  Federation  of 
Certified  Surgeons  and  Specialists,  Inc., 
and  Pershing  Yoakiey  &■  Associates,  P.C. 

The  Complaint  alleges  that  defendants 
entered  into  an  agreement  with  the 
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purpose  anq  effect  of  restraining  price 
competitio<i,  in  violation  of  Section  1  of 
the  Shermaii  Act,  15  U.S.C.  1,  by 
limiting  competition  among  general 
vascular  surgeons  in  Tampa.  The 
proposed  FJnal  Judgment  enjoins  the 
continuance  or  resumption  of  this 
practice.  Cqpies  of  the  Complaint, 
proposed  Final  Judgment,  and 
Competitive  Impact  Statement  are 
available  for  inspections  in  Room  215, 
325  Seventh  Street,  N.W.,  United  States 
Department  of  Justice,  Washington,  D.C. 
and  at  the  OfRce  of  the  Clerk  of  the 
United  Statps  District  Court  for  the 
Middle  District  of  Florida,  Tampa 
Division,  Tfmpa,  Florida. 

Public  cchmient  on  the  proposed 
Final  Judgiaent  is  invited  within  60 
days  of  the  date  of  this  notice.  Such 
comments  and  responses  thereto  will  be 
published  ip  the  Federal  Register  and 
filed  with  t|ie  Court.  Comments  should 
be  directedjto  Gail  Kursh,  Chief,  Health 
Care  Task  Rorce,  United  States 
Department  of  Justice,  Antitrust 
Division,  315  Seventh  Street,  N.W., 
Room  400,  Washington,  D.C.  20530 
(telephone: I (202)  307-5799). 
Rebecca  P.  lick. 

Director  ofCr/U  Non-Merger  Enforcement, 
Antitrust  Division. 

Notice  of  Filing  a  Proposed  Final 
Judgment  Pursuant  to  the  Antitrust 
Procedures  and  Penalties  Act 

The  Unit^  States  submits  this  Notice 
summariziiig  the  procedures  regarding 
the  Court's  tentry  of  the  proposed  Final 
Judgment.  The  proposed  Final  Judgment 
would  settle  this  case  pursuant  to  the 
Antitrust  Piocedures  and  Penalties  Act 
("Act"),  15  U.S.C.  16(b)-{h),  which 
applies  to  avil  antitrust  cases  brought 
and  settled  py  the  United  States^Under 
the  Act,  thej  Final  Judgment  is  not  to  be 
entered  until  the  United  States  certifies 
compUancej  with  the  requirements  of  the 
Act  and  tha  Court  concludes  that  entry 
of  the  FinaU  Judgment  is  in  the  pubUc 
interest. 

Today,  tUe  United  States  has  filed  a 
civil  antitrust  Complaint  charging  the 
Federation  of  Certified  Surgeons  and 
Specialists,! Inc.,  and  Pershing  Yoakley 
&  Associated,  P.C,  with  violating 
Section  1  o^the  Sherman  Act.  Also  filed 
with  the  Coknplaint  are  a  proposed  Final 
Judgment,  a  Competitive  Impact 
Statement,  and  Stipulations  between  the 
parties  by  ^^hich  the  defendants  agree  to 
the  Court's  entry  of  the  proposed  Final 
Judgment  following  compliance  with 
the  Act.  Th }  Competitive  Impact 
Statement  reflects  the  Act's  requirement 
of  filing  a  competitive  impact  statement 


explaining  the  nature  of  the  case  and  the 
proposed  relief. 

Under  the  Act,  the  United  States  must 
publish  the  proposed  Final  Judgment 
and  the  Competitive  Impact  Statement 
in  the  Federal  Register  and  publish  for 
7  days  over  a  period  of  2  weeks  a 
summary  of  these  pleadings  in 
newspapers  of  general  circulation  in  the 
Middle  District  of  Florida  and  the 
District  of  Columbia.  The  Act  provides 
for  a  60-day  period  after  publication  for 
the  pubUc  to  submit  comments  to  the 
Department  of  Justice  regarding  the 
proposed  Final  Judgment.  The  Act 
provides  that  the  Department  shall 
publish  in  the  Federal  Register,  and  file 
with  the  Court,  any  comments  received 
and  the  Department's  response  to  such 
comments.  The  defendants  are  required 
to  file  a  description  of  certain 
commimications  with  the  government 
within  10  days  after  a  proposed  final 
judgment  is  filed.  See  15  U.S.C.  §  16(g). 

Once  all  of  the  Act's  requirements 
have  been  met,  the  United  States  will 
promptly  file  with  the  Court  a 
Certificate  of  Compliance  with  the  Act 
and  a  Motion  for  Entry  of  the  Final 
Judgment  (unless  the  United  States 
decides  to  withdraw  its  consent  to  entry 
of  the  Final  Judgment,  as  permitted  by 
Paragraph  2  of  the  Stipulations).  At  that 
time,  pursuant  to  Section  16(e)— (f)  of  the 
Act,  the  Court  may  enter  the  Final 
Judgment  without  a  hearing,  if  it  finds 
the  Final  Judgment  is  in  the  public 
interest. 

Dated  January  26, 1999. 
For  Plaintiff 

United  States  of  America 
Charles  R.  Wilson, 
United  States  Attorney. 

By: 
Whitney  Schmidt, 

Affirmative  Civil  Enforcement  Coordinator, 
Assistant  United  States  Attorney,  Florida  Bar 
No.  285706, 400  North  Tampa  Street,  Suite 
3200,  Tampa,  FL  33602,  Tel:  (813)  274-6332, 
Facsimile:  (8 1 3)  274-61 98 

Denise  E.  Biehn, 
Trial  Counsel. 
Steven  Kramer, 
Edward  D.  Eliasberg,  Jr., 

Florida  Bar  No.  005725,  Attorneys.  Antitrust 
Division,  U.S.  Dept.  of  Justice,  325  Seventh 
St.  N.  W..  Room  409,  Washington,  D.C.  20530, 
Tel:  (202)  307-0808.  Facsimile:  (202)  514- 
1517. 

Stipulation  as  to  Defendant  Federation 
of  Certified  Surgeons  and  Specialists, 
Inc. 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 


1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  undersigned  parties  hereto, 
and  venue  of  this  action  is  proper  in  the 
Middle  District  of  Florida; 

2.  The  undersigned  parties  consent 
that  a  Final  Judgment  in  the  form  hereto 
attached  may  be  filed  and  entered  by  the 
Court,  upon  the  motion  of  either  party, 
or  upon  the  Court's  own  motion,  at  any 
time  after  compliance  with  the 
requirements  of  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
§  16,  and  without  further  notice  to  either 
party  or  other  proceedings,  provided 
that  plaintiff  has  not  withdrawn  its 
consent,  which  it  may  do  at  any  time 
before  the  entry  of  the  proposed  Final 
Judgment  by  serving  notice  thereof  on 
defendant  and  by  filing  that  notice  with 
the  Court; 

3.  Federation  of  Certified  Surgeons 
and  SpeciaUsts,  Inc.  ("FCSSI")  agrees  to 
be  boimd  by  the  provisions  of  this 
proposed  Final  Judgment  pending  its 
approval  by  the  Court.  Within  ten  days 
from  the  execution  of  this  Stipulation, 
defendant  FCSSI  agrees  to  provide  to  all 
FCSSI  physicians,  as  that  term  is 
defined  in  the  proposed  Final  Judgment, 
copies  of  the  proposed  Final  Judgment; 
and 

4.  If  plaintiff  withdraws  its  consent,  or 
if  the  proposed  Final  Judgment  is  not 
entered  pursuant  to  the  terms  of  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatsoever,  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  in  any 
other  proceeding. 

Dated:  January  IS,  1998. 
For  Plaintiff 

United  States  of  America: 
Joel  I.  Klein. 

Assistant  Attorney  General. 
Donna  Patterson, 

Deputy  Assistant  Attorney  General. 
Rebecca  P.  Dick, 
Director  of  Civil,  Non-Merger  Enforcement. 

Gail  Kursh, 

Chief, 

Health  Care  Task  Force. 
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David  C.  Jordan, 

Ass't  Chief,  Health  Care  Task  Force. 

Denise  E.  Biehn, 

Steven  Kramer, 

Edward  D.  Eliasberg,  Jr., 

Attorneys,  U.S.  Dept.  of  Justice,  325  7th  Street, 

N.W.,  Room  400,  Liberty  Place  BIdg., 

Washington.  D.C.  20530,  (202)  305-2738. 

For  Defendant  Federation  of  Certified 

Surgeons  and  Specialists,  Inc.: 
David  A.  Ettinger,  Esquire, 
Honigman,  Miller,  Schwartz  and  Cohen,  2290 
First  National  Building,  Detroit,  Ml  48226. 

Emil  Marquardt,  Jr.,  Esquire, 

MacFarlane  Ferguson  &  McMullen,  P.A.,  625 
Court  Street,  Clearwater,  FL  33757. 

Stipulation  as  to  Defendant  Pershing, 
Yoakley  &  Associates,  P.C. 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  undersigned  parties  hereto, 
and  venue  of  this  action  is  proper  in  the 
Middle  District  of  Florida; 

2.  The  undersigned  parties  consent 
that  a  Final  Judgment  in  the  form  hereto 
attached  may  be  filed  and  entered  by  the 
Court,  upon  the  motion  of  either  party, 
or  upon  the  Court's  own  motion,  at  any 
time  after  compliance  with  the 
requirements  of  the  Antitrust . 
Procedures  and  Penalties  Act,  15  U.S.C. 
§  16,  and  without  further  motive  to 
either  party  or  other  proceedings, 
provided  that  plaintiff  has  not 
withdrawn  its  consent,  which  it  may  do 
at  any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving 
notice  thereof  on  defendant  and  by 
filing  that  notice  with  the  Court;  and 

3.  Pershing,  Yoakley  &  Associates, 
P.C.  ("PYA"J,  agrees  to  be  bound  by  the 
provisions  of  this  proposed  Final 
Judgment  pending  its  approval  by  the 
Court.  Within  ten  days  firom  the 
execution  for  this  Stipulation,  defendant 
PYA  agrees  to  provide  to  all  of  its 
shareholders,  its  agents,  representatives, 
employees,  officers,  and  directors  (in 
such  capacities  onlyj  who  provides,  or 
supervises  the  provision  of,  services  to 
competing  physicians  with  offices  in 
Hillsborough,  Pinellas  or  Pasco  County, 
Florida,  copies  of  the  proposed  Final 
Judgment;  and 

4.  If  plaintiff  withdraws  its  consent,  or 
if  the  proposed  Final  Judgment  is  not 
entered  pursuant  to  the  terms  of  the 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatsoever,  and  the  making  of 


this  Stipulation  shall  be  without 
prejudice  to  either  party  in  this  or  in 
any  other  proceeding. 

Dated:  January  21, 1999. 
For  Plaintiff 

United  States  of  America: 
Joel  I.  Klein, 

Assistant  Attorney  General. 
Donna  Patterson, 

Deputy  Assistant  Attorney  General. 
Rebecca  P.  Dick, 

Deputy  Director  of  Civil,  Non-Merger 
Enforcement. 

Gail  Kursh, 

Chief  Health  Care  Task  Force. 

David  C.  Jordan, 

Ass't  Chief  Health  Care  Task  Force. 

Denise  E.  Biehn, 

Steven  Kramer, 

Edward  D.  Eliasberg, 

Attorneys,  U.S.  Dept.  of  Justice,  325  7th  Street, 

N.  W. ,  Room  400,  Liberty  Place  Bldg. , 

Washington,  D.C.  20530,  (202)  305-2738. 

For  Defendant  Pershing,  Yoakley  & 

Associates,  P.C: 
John  J.  Miles, 
E.  John  Steren, 

Ober,  Kaler,  Grimes  Sr  Shriver,  1401 H  Street, 
N.W.,  5th  Floor,  Washington,  D.C.  20005- 
2110. 

Final  Judgment 

Plaintiff,  the  United  States  of 
America,  having  filed  its  Complaint  on 

1999,  and  plaintiff 

and  defendant  Federation  of  Certified 
Surgeons  and  Specialists,  Inc., 
("FCSSr'J  stod  defendant  Pershing 
Yoakley  &  Associates,  P.C.  ("PYA"J,  by 
their  respective  attorneys,  having 
consented  to  the  entry  of  this  Final 
Judgment  without  trial  or  adjudication 
of  any  issue  of  fact  or  law,  and  without 
this  Final  Judgment  constituting  any 
evidence  against  or  an  admission  by  any 
party  with  respect  to  any  issue  of  fact 
or  law; 

And  wtiereas  defendants  have  agreed 
to  be  bound  by  the  provisions  of  this 
Final  Judgment; 

Now,  therefore,  before  the  taking  of 
any  testimony,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law, 
and  upon  consent  of  the  plaintiff  and 
defendants,  it  is  hereby  ordered, 
adjudged,  and  decreed: 

/.  Jurisdiction 

This  Court  has  jurisdiction  over  the 
subject  matter  of  and  over  the  plaintiff 
and  defendants  to  this  action.  The 
Complaint  states  a  claim  upon  which 


relief  may  be  granted  against  defendants 
under  Section  1  of  the  Sherman  Act,  15 
U.S.C.  §1. 

//.  Definitions 

As  used  in  this  Final  Judgment: 

(AJ  "Communicate"  means  to  discuss, 
disclose,  transfer,  disseminate,  or 
exchange  information  or  opinion, 
formally  or  informally,  in  any  manner; 

(BJ  "Competing  physicians"  means 
two  or  more  physicians  in  separate 
medical  practices  in  the  same  county  in 
the  same  specialty; 

(CJ  "Competitively  sensitive 
information"  means 

(1)  Any  participating  physician's 
actual  or  possible  view,  intention,  or 
position  concerning  the  negotiation  or 
acceptability  of  any  proposed  or  existing 
payer  contract  or  contract  term, 
including  the  physician's  negotiating  or 
contracting  status  with  any  payer  or  the 
physician's  response  to  a  payer  contract 
or  contract  term;  or 

(2j  Any  proposed  or  existing  term  of 
a  payer  contract  that  affects: 

(a)  The  amoimt  of  fees  or  payment, 
however  determined,  that  a 
participating  physician  charges, 
contracts  for,  or  accepts  fi^m  or 
considers  charging,  contracting  for,  or 
accepting  from  any  payer  for  providing 
physician  services; 

(bj  The  duration,  amendment,  or 
termination  of  the  payer  contract; 

(c)  UtiUzation  review;  or 

(dj  The  manner  of  resolving  fee 
disputes  between  the  participating 
physician  and  the  payer, 

(D)  "FCSSI"  means  the  Federation  of 
Certified  Surgeons  and  Specialists,  Inc., 
located  in  Tampa,  Florida;  each  of  its 
present  and  former  members, 
shareholders,  directors,  officers,  agents, 
representatives,  and  employees  (all  such 
persons  only  in  such  capacities  with 
FCSSI  or  with  any  successors  or  assigns 
of  FCSSI);  its  successors  and  assigns, 
including  any  group  organized  directly 
or  indirectly  by  two  or  more  competing 
physicians  (who  serve  or  have  served  as 
a  director  or  officer  of  FCSSI)  for  the 
purpose  of  negotiating  with  payers;  and 
each  entity  over  which  it  has  control; 

(E)  "FCSSI  physician"  means  all 
present  and  former  physician 
shareholders  and  physician  members  of 
FCSSI; 

(F)  "Messenger"  means  a  person  that 
communicates  to  a  payer  any 
competitively  sensitive  information  it 
obtains,  individually,  from  a 
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participating  physician  or 
commimicajles,  individually,  to  a 
participatin  ;  physician  any 
competitive  ly  sensitive  information  it 
obtains  fror  i  a  payer; 

(G)  "Obje::tive  information"  or 
"objective  comparison"  means 
empirical  d  ita  that  are  capable  of  being 
verified  or  {  comparison  of  such  data; 

(H)  "Participating  physician"  means  a 
physician  v  ho  is  either  in  solo  practice 
or  a  group  p  ractice,  and  who 
participates  in  a  messenger 
arrangement,  and  any  employee  of  such 
physician  o  r  group  practice  acting  on 
the  physicii  ji's  or  group  practice's 
behalf  in  copuiection  with  a  messenger 
arrangement. 

(I)  "Payer  '  means  any  person  that 
purchases  cr  pays  for  all  or  part  of  a 
physician's  services  for  itself  or  any 
other  persoi  i  and  includes  but  is  not 
limited  to  independent  practice 
association! ,  individuals,  health 
insurance  companies,  health 
maintenance  organizations,  preferred 
provider  organizations,  and  employers; 

(J)  "Payer  contract"  means  a  contract 
between  a  p  ayer  and  a  physician  by 
which  that  |  )hysician  agrees  to  provide 
physician  s(  irvices  to  persons  designated 
by  the  payei ; 

(K)  "Person"  means  any  natural 
person,  coqioration,  firm,  company,  sole 
proprietorship,  partnership,  joint 
venture,  assx:iation.  institute, 
government  il  unit,  or  other  legal  entity; 
and 

(L)  "PYA' '  means  Pershing  Yoakley  & 
Associates,  ?.C.  with  offices  in 
Clearwater  1  'lorida;  each  of  its 
shareholder^,  its  agents,  representatives, 
employees,  bfficers,  and  directors  (in 
such  capacities  only);  its  successors  and 
assigns;  and  each  entity  it  controls. 

III.  Applicability 

Except  wjiere  expressly  limited  to  one 
defendant,  lihis  Final  Judgment  applies 
to: 

(A)  FCSS^; 

(B)  PYA,  ivhen  providing,  or 
supervisinglthe  provision  of,  services  to 
any  competing  physicians  in 
Hillsborougli,  Pinellas,  or  Pasco  County, 
Florida;  and 

(C)  All  other  persons  who  receive 
actual  notiqe  of  this  Final  Judgment  by 
personal  seh'ice  or  otherwise  and  then 
act  or  partidipate  in  active  concert  with 
any  of  the  above  persons. 

/v.  Injunctive  Relief 

(A)  FCSS  is  enjoined,  directly  or 
indirectly,  from: 

(1)  Partic  pating  in,  encouraging,  or 
facilitating  tny  agreement  or 
understand  ng  between  competing 


physicians  about  any  competitively 
sensitive  information; 

(2)  Acting  as,  or  facilitating  the  use  of, 
a  messenger  or  any  other  agent  or 
representative  for  any  FCSSI  physician 
for  the  purpose  of  negotiating  or 
communicating  with  any  payer  on 
behalf  of  such  FCSSI  physician; 

(3)  Participating  in,  encouraging,  or 
facilitating  any  agreement  or 
understanding  among  competing 
physicians  about  using  a  messenger; 

(4)  Negotiating  with  any  payer  on 
behalf  of  any  FCSSI  physician; 

(5)  Communicating  or  facilitating  the 
communication  of  any  competitively 
sensitive  information  to,  or  in  the 
presence  of,  competing  physicians;  and 

(5)  Participating  in,  encouraging,  or 
facilitating  any  agreement  or 
understanding  among  any  competing 
physicians  that  FCSSI  physicians  will 
deal  with  a  payer  only  through  a 
messenger  or  other  agent  or 
representative. 

(B)  PYA  is  enjoined,  directly  or 
indirectly,  from: 

(1)  Participating  in,  encouraging,  or 
facilitating  any  agreement  or 
understanding  between  competing 
physicians  with  offices  in  Hillsborough, 
Pinellas,  or  Pasco  County,  Florida,  about 
any  competitively  sensitive  information; 

(2)  Participating  in,  encouraging,  or 
facilitating  any  agreement  or 
understanding  between  competing 
physicians  with  offices  in  Hillsborough, 
Pinellas,  or  Pasco  Coxmty,  Florida,  to 
deal  with  any  payer  exclusively  through 
a  messenger  rather  than  individually  or 
through  other  channels; 

(3)  Negotiating,  collectively  or 
individually,  on  behalf  of  competing 
physicians  with  offices  in  Hillsborough, 
Pinellas,  or  Pasco  County,  Florida,  any 
actual  or  proposed  payer  contract  or 
contract  term  with  any  payer; 

{4J  Making  any  recommendation  to 
competing  physicians  with  offices  in 
Hillsborough,  Pinellas,  or  Pasco  Coimty, 
Florida,  about  any  actual  or  proposed 
payer  contract  or  contract  term  or 
whether  to  accept  or  reject  any  such 
payer  contract  or  contract  term; 

(5)  Communicating  competitively 
sensitive  information  in  the  presence  of 
competing  physicians  with  offices  in 
Hillsborough,  Pinellas,  or  Pasco  County, 
Florida; 

(6)  Communicating  to  competing 
physicians  with  offices  in  Hillsborough, 
Pinellas,  or  Pasco  County,  Florida,  any 
subjective  opinion  or  subjective 
analysis,  evaluation,  or  assessment 
about  competitively  sensitive 
information; 

(7)  Precluding  or  discouraging  any 
competing  physicians  with  offices  in 
Hillsborough,  Pinellas,  or  Pasco  County, 


Florida,  from  exercising  his,  her,  or  their 
own  independent  business  judgment  in 
determining  whether  to  negotiate, 
contract,  or  deal  directly  with  any 
payer; 

(8)  Acting  as,  or  using,  a  messenger  on 
behalf  of  defendant  FCSSI  or  any  other 
group  or  groups  of  competing 
physicians  with  offices  in  Hillsborough, 
Pinellas,  or  Pasco  County,  Florida  if 
present  or  former  members  of  FCSSI 
constitute  more  than  twenty  percent  of 
any  individual  group's  membership  or 
of  all  groups'  total  membership;  and 

(9)  Acting  as,  or  using,  a  messenger 
for  any  competing  physicians  with 
offices  in  Hillsborough.  Pinellas,  or 
Pasco  County,  Florida,  unless: 

(a)  At  the  outset  of  its  involvement 
with  any  payer  as  a  messenger  (or 
within  30  days  of  the  entry  of  this  Final 
Judgment  for  any  ongoing  involvement 
with  a  payer),  and  annually  thereafter, 
it  informs  the  payer  in  vtrriting  that,  at 
any  time,  (i)  the  payer  is  free  to  decline 
to  commiuiicate  with  any  participating 
physician  through  it,  and  (ii)  any 
participating  physician  is  free  to 
communicate  with  the  payer 
individually  without  its  involvement; 

(b)  When  first  designated  by  any 
participating  physician  as  a  messenger 
(or  within  30  days  of  the  entry  of  this 
Final  Judgment  for  any  ongoing 
involvement,  on  behalf  of  a 
participating  physician,  with  a  payer), 
and  annually  thereafter,  it  informs  the 
participating  physician  in  writing  that 
he  or  she  is  free  at  any  time  to 
communicate  with  any  payer 
individually  without  its  involvement; 

(c)  When  first  designated  by  any 
participating  physician  as  a  messenger 
and  at  the  outset  of  its  involvement  with 
any  payer  as  a  messenger  (or  within  30 
days  of  the  entry  of  this  Final  Judgment 
for  any  ongoing  involvement,  on  behalf 
of  a  participating  physician,  with  a 
payer),  and  annually  thereafter,  it 
informs  the  participating  physician  and 
any  payer  with  whom  it  communicates 
as  a  messenger  on  behalf  of  the 
participating  physician  in  writing  that  it 
cannot  negotiate,  collectively  or 
individually,  for  any  participating 
physician  any  payer  contract  or  contract 
term  but  can  act  only  as  a  messenger  as 
permitted  by  this  Final  Judgment; 

(d)  It  informs  the  participating 
physician  of  any  payer's  decision  not  to 
communicate  or  to  discontinue 
communicating  with  any  participating 
physician  through  PYA; 

(e)  It  communicates  all  competitively 
sensitive  information  that  it  receives 
from  any  payer  separately  to  each 
participating  physician  designated  by 
the  payer; 
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(0  It  does  not  communicate  any 
competitively  sensitive  infonnation 
obtained  from  any  participating 
physician  to  anyone  other  than  to 
payers; 

Cg)  It  ensures  that  (i)  any  oral 
communications  between  it  and  any 
payer  or  any  participating  physician  is 
contemporaneously  memorialized  in 
writing  and  shows  the  date,  participants 
to,  and  substance  of  the  communication, 
and  the  person  making  the  record;  (ii) 
such  memorialization  and  any  vmtten 
commimications  between  it  and  any 
payer  or  participating  physician  are 
preserved  for  two  years;  (iii)  any 
correspondence  between  it  and  a 
participating  physician  is  addressed 
individually  to  that  participating 
physician  only;  and  (iv)  no 
correspondence  between  it  and  a  payer 
that  includes  the  competitively  sensitive 
information  of  a  participating  physician 
is  sent  to  any  other  competing 
physician;  and 

(n)  It  does  not  violate  any  of  the 
provisions  of  Section  IV  (B)(lH8)  of 
this  Final  Judgment. 

V.  Notifications 

(A)  Within  30  days  from  the  entry  of 
this  Final  Judgment,  FCSSI  shall  notify, 
in  writing,  each  payer  (1)  with  which 
FCSSI  negotiated  any  contract  or 
currently  is  attempting  to  negotiate  any 
contract  or  (2)  that  FCSSI  approaches  on 
behalf  of  any  FCSSI  physician,  that 
FCSSI  will  no  longer  represent  any 
FCSSI  physician  in  any  manner  relating 
to  payer  contracts  or  contract  terms. 

(B)  Within  30  days  from  the  entry  of 
this  Final  Judgment,  FCSSI  shall  notify, 
in  writing,  each  payer  with  which 
FCSSI  has  negotiated  a  contract  that  any 
contract  between  FCSSI  and  the  payer 
may  be  terminated  by  the  payer  upon 
written  notice  to  FCSSI  given  within  30 
days  following  FCSSI's  written 
notification. 

(C)  After  entr>'  of  this  Final  Judgment, 
FCSSI  shall  notify  each  payer  that 
inquires  about  contracting  through  or 
with  FCSSI  that  FCSSI  does  not 
represent  any  FCSSI  physician  in  any 
manner  relating  to  payer  contracts  or 
contract  terms. 

(D)  FCSSI  shall  notify  plaintiff  at  least 
30  days  prior  to  any  proposed  (1) 
dissolution  of  FCSSI,  (2)  sale  or 
assignment  of  claims  or  assets  of  FCSSI 
resulting  in  the  emergence  of  a 
successor  corporation,  or  (3)  change  in 
corporate  structure  of  FCSSI  that  may 
affect  compliance  obligations  arising  out 
of  Section  VII  of  this  Final  Judgment. 

VI.  Permitted  Conduct 
Notwithstanding  any  other  provision 

of  this  Final  Judgment,  PYA  may: 


(A)  At  a  participating  physician's 
request,  communicate  to  the 
participating  physician  accurate, 
factual,  and  objective  information  about 
a  proposed  payer  contract  offer  or 
contract  terms,  including,  if  requested, 
objective  comparisons  with  terms 
offered  to  that  participating  physician 
by  other  payers;  and 

(B)  Engage  in  activities  reasonably 
necessary  to  facilitate  lawful  activities 
by  physician  network  joint  ventures  and 
muliprovider  networks  as  those  terms 
are  used  in  Statements  8  and  9  of  the 
1996  Statements  of  Antitrust 
Enforcement  Policy  in  Health  Care,  4 
Trade  Reg.  Rep.  (CCH)  1 13,153. 

VZ7.  Compliance  Program 

(A)  FCSSI  shall  maintain  an  antitrust 
compliance  program  (unless  FCSSI 
dissolves  without  any  successors  or 
assigns)  that  shall  include: 

(1)  Distributing,  within  60  days  from 
the  entry  of  this  Final  Judgment,  a  copy 
of  the  Final  Judgment  and  Competitive 
Impact  Statement  to  all  FCSSI 
physicians  and  distributing  in  a  timely 
maimer  a  copy  of  the  Final  Judgment 
and  Competitive  Impact  Statement  to 
any  physician  who  subsequently  joins 
FCSSI; 

(2)  Obtaining,  within  120  days  from 
the  entry  of  this  Final  Judgment,  and 
annually  thereafter,  and  retaining  for  the 
duration  of  this  Final  Judgment,  a 
certificate  from  each  then  current  FCSSI 
physician  that  he  or  she  has  received, 
read,  understands,  and  agrees  to  comply 
with  the  Final  Judgment  and 
understands  that  he  or  she  may  be  held 
in  civil  or  criminal  contempt  for  failing 
to  do  so. 

(B)  PYA  shall  maintain  an  antitrust 
compliance  program,  which  shall 
include: 

(1)  Distributing  within  60  days  from 
the  entry  of  this  Final  Judgment,  a  copy 
of  the  Final  Judgment  and  Competitive 
Impact  Statement  to  all  of  its 
shareholders,  agents,  representatives, 
employees,  officers,  and  directors  (in 
such  capacity  only)  who  provide,  or 
supervise  the  provision  of.  services  to 
competing  physicians; 

(2)  Distributing  in  a  timely  manner  a 
copy  of  the  Final  Judgment  and 
Competitive  Impact  Statement  to  any 
person  who  succeeds  to  a  position 
described  in  Paragraph  VII  (B)(1); 

(3)  Holding  an  annual  seminar 
explaining  to  all  of  its  shareholders, 
agents,  representatives,  employees, 
officers,  and  directors  (in  such  capacity 
only)  who  provide,  or  supervise  the 
provision  of,  services  to  competing 
physicians,  the  antitrust  principles 
applicable  to  their  work,  the  restrictions 
contained  in  this  Final  Judgment,  and 


the  implications  of  violating  the  Final 
Judgment; 

(4)  Maintaining  an  internal 
mechanism  by  which  questions  from 
any  of  its  shareholders,  agents, 
representatives,  employees,  officers,  and 
directors  (in  such  capacity  only)  about 
the  application  of  the  antitrust  laws  to 
the  presentation  of  competing 
physicians,  whether  as  a  messenger  or 
as  some  other  representative,  can  be 
answered  by  counsel  as  the  need  arises; 

(5)  Obtaining,  within  120  days  from 
the  entry  of  this  Final  Judgment,  and 
retaining  for  the  duration  of  this  Final 
Judgment  a  certificate  from  each  of  its 
shareholders,  agents,  representatives, 
employees,  officers,  and  directors  (in 
such  capacity  only)  who  provide,  or 
supervise  the  provision  of,  services  to 
competing  physicians  with  offices  in 
Hillsborough,  Pinellas,  or  Pasco  County, 
Florida,  that  he  or  she  has  received, 
read,  and  understands  this  Final 
Judgment,  and  that  he  or  she  has  been 
advised  and  understands  that  he  or  she 
must  comply  with  the  Final  Judgment 
and  may  be  held  in  civil  or  criminal 
contempt  for  failing  to  do  so. 

(C)  FCSSI  and  PYA  shall  maintain  for 
inspection  by  plaintiff  a  record  of 
recipients  to  whom  this  Final  Judgment 
and  Competitive  Impact  Statement  have 
been  distributed  and  from  whom  annual 
wrritten  certifications  have  been 
received. 

VUI.  Certification 

(A)  Within  75  days  after  entry  of  this 
Final  Judgment.  FCSSI  and  PYA  shall 
certify  to  plaintiff  that  it  has  distributed 
the  Final  Judgment  and  Competitive 
Impact  Statement  as  respectively 
required  by  Paragraph  VII  (A)(1)  and  VII 
(B)(1); 

(B)  For  a  period  often  years  following 
the  date  of  entry  of  this  Final  Judgment, 
unless  they  dissolve  without  any 
successors  or  assigns.  FCSSI  and  PYA 
shall  certify  annually  to  plaintiff  that 
they  have  complied  with  the  provisions 
of  this  Final  Judgment;  and 

(C)  Within  75  days  after  entry  of  this 
Final  Judgment.  FCSSI  shall  certify  to 
plaintiff  tihat  it  has  made  the 
notifications  required  by  Section  V. 

IX.  Plaintiff's  Access 

(A)  For  the  purposes  of  determining 
or  securing  compliance  with  this  Final 
Judgment  or  determining  whether  this 
Final  Judgment  should  be  modified  or 
terminated,  and  subject  to  any  legally 
recognized  privilege,  authorized 
representatives  of  the  Antitrust  Division 
of  the  United  States  Department  of 
J:-'stice.  shall  upon  written  request  of  the 
Asviistant  Attorney  General  in  charge  of 


5836 


Federal  Register / Vol.  64,  No.  24 /Friday,  February  5,  1999 /Notices 


the  Antitnist  Division  and  on  reasonable 
notice  to  FCSSI  or  PYA,  be  permitted: 

(1)  Access  during  regular  business 
hours  to  inspect  and  copy  all  records 
and  docun)ents  in  the  possession, 
custody,  oi  under  the  control  of  FCSSI 
or  PYA,  wfcich  may  have  counsel 
present,  relating  to  any  matters 
contained  In  this  Final  Judgment; 

(2)  To  inierviewr  FCSSI's  or  PYA"s 
members,  ^areholders,  partners, 
officers,  directors,  employees,  agents, 
and  representatives,  who  may  have 
counsel  present,  concerning  such 
matters; . 

(3)  To  ob 
FCSSI  or  P^ 
relating  to  i 
Final  judgij 

(B)  FCSJ 
right  to  be  i 
any  proces 

(C)  No  ii 
obtained  bi 


[lain  written  reports  from 
fA  under  oath  if  requested, 
iy  matters  contained  in  this 
lent. 

'.  and  PYA  shall  have  the 
spresented  by  counsel  in 
under  this  Section, 
formation  or  documents 
the  means  provided  in  this 
Section  shill  be  divulged  by  the 
plaintiff  to  any  person  other  than  duly 
authorizedjrepresentatives  of  the 
Executive  Branch  of  the  United  States, 
except  in  tie  course  of  legal  proceedings 
to  which  tqe  United  States  is  a  party 
(including  grand  jury  proceedings),  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  ipquired  by  law. 

(D)  If,  at  the  time  information  or 
documents  are  furnished  by  defendant 
to  plaintiff^  defendant  represents  and 
identifies,  in  writing,  the  material  in  any 
such  infort  lation  or  documents  to 
which  a  cla  im  of  protection  may  be 
asserted  under  Rule  26(c)(7)  of  the 
Federal  Ru  es  of  Civil  Procedure,  and 
defendant  will  mark  each  pertinent  page 
of  such  material,  "subject  to  claim  of 
protection  imder  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,"  then 
10-days  notice  shall  be  given  by  plaintiff 
to  defendant  prior  to  divulging  such 
material  in|any  legal  proceeding  (other 
than  a  gran|d  jury  proceeding)  to  which 
defendant  is  not  a  party. 

X.  Jurisdiction  Retained 

This  Court  retains  jurisdiction  to 
enable  any  party  to  this  Final  Judgment, 
but  no  othar  person,  to  apply  to  this 
Court  at  any  time  for  further  orders  and 
directions  js  may  be  necessary  or 
appropriate  to  carry  out  or  construe  this 
Final  Judgrient,  to  modify  or  terminate 
any  of  its  provisions,  to  enforce 
compliance ,  and  to  pimish  violations  of 
its  provisic  ns. 

XI.  Expirat  on  of  Final  Judgment 

This  Fini  1  Judgment  shall  expire  ten 
(10)  years  f  -om  the  date  of  entry. 


XII.  Public  Interest  Determination 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Court  approval  subject  to  procedures 
of  the  Antitrust  Procedures  and 
Penalties  Act,  15  U.S.C.  16. 

United  States  District  Judge 
Competitive  Impact  Statement 

Pursuant  to  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  §  16(b)  ("APPA"),  the  United 
States  files  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  in  this 
civil  antitrust  proceeding. 

/.  Nature  and  Purpose  of  the  Proceeding 

On ,  the  United 

States  filed  a  civil  antitrust  Complaint 
alleging  that  defendants,  the  Federation 
of  Certified  Surgeons  and  Specialists, 
Inc.  ("FCSSI")  and  Pershing  Yoakley  & 
Associates,  P.C.  ("PYA"),  participated 
in  an  agreement  to  negotiate  jointly  with 
managed  care  plans  ("MCPs")  to  obtain 
higher  fees  for  FSSI's  otherwise 
competing  general  and  vascular 
surgeons  in  violation  of  Section  1  of  the 
Sherman  Act,  15  U.S.C.  1.  The 
Complaint  seeks  injunctive  relief  to 
enjoin  continuance  or  resumption  of  the 
violation. 

The  United  States  filed  with  the 
Complaint  a  proposed  Final  Judgment 
intended  to  resolve  this  matter.  The 
Court's  entry  of  the  proposed  Final 
Judgment  will  terminate  this  action, 
except  that  the  Court  will  retain 
jurisdiction  over  the  matter  for  any 
further  proceedings  that  may  be 
required  to  interpret,  enforce,  or  modify 
the  Final  Judgment,  or  to  pimish 
violations  of  any  of  its  provisions. 

Plaintiff  and  defendants  have 
stipulated  that  the  Court  may  enter  the 
proposed  Final  Judgment  after 
compliance  with  the  APPA  unless,  prior 
to  entry,  plaintiff  withdraws  its  consent. 
In  the  Stipulations  to  the  proposed  Final 
Judgment,  defendants  have  agreed  to  be 
bound  by  the  provisions  of  the  proposed 
Final  Judgment  pending  its  entry  by  the 
Court.  The  proposed  Final  Judgment 
provides  that  its  entry  does  not 
constitute  any  evidence  against,  or 
admission  by,  any  party  concerning  any 
issue  of  fact  of  law.  The  present 
proceeding  is  designed  to  ensure  full 
compliance  with  the  public  notice  and 
other  requirements  of  the  APPA. 

//.  Practices  Giving  Rise  to  the  Alleged 
Violations 

A.  Defendants 

Defendant  FCSSI  is  a  Florida 
corporation  with  its  principal  place  of 


business  in  Tampa,  Florida.  FCSSI 
comprises  29  competing  general  and 
vascular  surgeons  in  Tampa  and  is 
controlled  by  its  member  surgeons.  In 
1997,  FCSSI's  surgeons  performed  87% 
of  all  general  and  vascular  surgeries, 
and  constituted  over  83%  of  all  general 
and  vascular  surgeons  having  operating 
privileges,  at  five  of  the  seven  hospitals 
in  Tampa  that  provide  general  and 
vascular  surgery  services. 

Defendant  PYA,  an  accounting  and 
consulting  firm,  is  a  Tennessee 
professional  corporation  with  its 
principal  place  of  business  in  Knoxville, 
Tennessee  and  with  additional  offices  in 
Chattanooga  and  Nashville,  Tennessee; 
Atlanta,  Georgia;  Washington,  D.C.;  and 
Clearwater,  Florida 

B.  Defendants'  Unlawful  Activities 

In  May,  1997,  FCSSI  was  formed  to 
negotiate  jointly  on  behalf  of  its  member 
physicians  with  MCPs  and  to  use  their 
collective  strength  to  improve  "overall 
managed  care  reimbursement"  to  FCSSI 
surgeons,  including  "(ojbtaining 
contract  terms  more  favorable  than  if 
each  physician  contracted  separately." 
FCSSI  retained  PYA  to  coordinate 
FCSSI  siu^eons'  MCP  contracting 
activities.  For  these  services,  each  FCSSI 
surgeon  paid  PYA  $75  per  month  as  a 
retainer  and  a  set  amount  per  MCP 
contract  negotiated  by  PYA,  providing 
for  higher  payments  to  PYA  for  higher 
contractual  fee  levels. 

In  July,  1997,  PYA  contacted  United 
Healthcare  ("United")  and  made  clear 
to  United  that  it  was  representing  FCSSI 
surgeons  "as  a  group."  United  made  an 
offer  to  FCSSI  surgeons  through  PYA. 
PYA  recommended  to  FCSSI's  board 
that  it  not  accept  United's  contract  offer 
and  either  make  a  counter  offer  or  "have 
all  members  terminate  their  [United 
contracts]."  FCSSI's  board  instructed 
PYA  to  make  a  counteroffer  to  United. 
PYA  then  informed  United  that  unless 
United  agreed  to  its  demands,  it  would 
recommend  that  FCSSI  surgeons 
terminate  their  United  contracts.  United 
agreed  to  PYA's  contract  demands,  and 
FCSSI's  board  voted  to  accepted  the 
revised  contract.  The  jointly  negotiated 
contracts  paid  FCSSI  surgeons  30% 
more  than  United's  first  offer  and 
represented  an  average  annual  increase 
in  revenue  of  $5,013  for  each  FCSSI 
physician. 

In  September,  1997,  PYA  attempted  to 
renegotiate  FCSSI  surgeons'  existing 
contracts  with  Aetna  US  Healthcare 
("Aetna").  PYA  advised  Aetna  that  if 
Aetna  met  PYA's  proposed  financial 
and  contractual  terms,  PYA  would 
recommend  that  FCSSI  surgeons  accept 
the  Aetna  contract.  Aetna  subsequently 
offered  FCSSI  surgeons  a  contract  that 
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PYA  viewed  as  "no  improvement"  and 
without  "concessions."  PYA 
recommended  that  all  FCSSI  surgeons 
notify  Aetna  of  their  intent  to  terminate 
their  contracts  in  order  to  allow  PYA  to 
negotiate  higher  fees.  FCSSI's  board  of 
directors  voted  to  accept  PYA's 
recommendation  and,  on  September  26, 
1997.  PYA  notified  each  FCSSI  surgeon 
of  the  board's  decision  and  directed  the 
surgeon  to  write  a  termination  letter  to 
Aetna.  Twenty-eight  of  the  twenty-nine 
FCSSI  surgeons  terminated  their  Aetna 
contracts.  As  a  result  of  this  group 
boycott,  Aetna  proposed  increased 
payment  levels  for  FCSSI  surgeons. 

By  December  8, 1997.  PYA  had 
contacted  four  other  MCPs  on  behalf  of 
FCSSI  surgeons.  Upon  learning  of  the 
Department  of  Justice's  investigation  of 
FCSSI's  activities  in  December.  1997. 
however,  FCSSI  and  PYA  ceased 
negotiating  contracts  with  those  MCPs. 
Without  the  proposed  relief,  these 
negotiations  would  likely  resume. 

By  contracting  on  behalf  of  all  of  its 
member  surgeons  or  none  at  all.  FCSSI 
forced  some  MCPs  to  pay  FCSSI 
surgeons  substantially  higher  fees  and  to 
contract  with  a  greater  number  of 
general  and  vascular  surgeons  than  the 
MCP  had  previously  contracted  with  to 
service  its  members.  According  to  the 
President  of  FCSSI.  FCSSI's  joint 
negotiating  efforts  "produced 
extraordinary  results."  amounting  to  an 
increase  in  revenues  of  $14,097  on 
average  for  each  FCSSI  surgeon.  As  a 
result  of  FCSSI's  and  PYA's  concerted 
actions.  MCPs.  employees,  and 
individual  consumers  faced 
significantly  higher  healthcare  costs  and 
were  deprived  of  the  benefits  of  free  and 
open  competition  among  Tampa  general 
and  vascular  surgeons  in  the  purchase 
of  their  services. 

C.  FCSSI's  and  PYA's  Improper  Use  of 
the  "Messenger  Model" 

While  engaging  in  the  unlawful 
conduct  outlined  above.  FCSSI  and  PYA 
representatives  attempted  to  cloak  their 
illegal  activities  as  those  of  a  legitimate 
"third-party  messenger."  which  are 
described  in  the  Department  of  Justice 
and  Federal  Trade  Commission 
Statements  of  Antitrust  Enforcement 
Policy  in  Healthcare,  4  Trade  Reg.  Rep. 
(CCH)  113.153  at  20,831  (August  28, 
1996).  However,  defendant's  illegal 
conduct  is  inconsonant  with  that  of  a 
legitimate  messenger  model.  A 
legitimate  messenger  does  not 
coordinate  or  engage  in  collective 
pricing  activity  for  competing 
independent  physicians,  enhance  their 
bargaining  power,  or  facilitate  the 
sharing  of  price  and  other  competitively 
sensitive  information  among  them. 


///.  Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  is 
intended  to  prevent  FCSSI  and  PYA 
from  restraining  competition  in  the 
future  among  general  and  vascular 
surgeons  in  Tampa. 

A.  Scope  of  the  Proposed  Final 
Judgment 

Section  III  of  the  proposed  Final 
Judgment  provides  that  the  Final 
Judgment  shall  apply  to  FCSSI. 
including  its  member  physicians;  to 
PYA.  when  providing,  or  supervising 
the  provision  of.  services  to  any 
competing  physicians  in  Hillsborough. 
Pinellas,  or  Pasco  County.  Florida;  and 
to  all  other  persons  who  receive  actual 
notice  of  the  proposed  Final  Judgment 
by  personal  service  or  otherwise  and 
then  act  or  participate  in  active  concert 
with  any  of  the  above  persons. 

B.  Prohibitions  and  Obligations 

Section  FV  of  the  proposed  Final 
Judgment  sets  forth  the  substantive 
injunctive  provisions.  Section  IV(A)  is 
designed  to  prevent  FCSSI  from 
collectively  negotiating  or  acting  as  a 
messenger  or  agent  with  any  payer  on 
behalf  of  any  FCSSI  or  other  competing 
physicians  or  in  any  way  enhancing 
their  bargaining  power.'  Thus.  Sections 
IV(A)(1)  and  (5)  prohibit  FCSSI  from 
facilitating  an  agreement  between 
competing  physicians  about 
"competitively  sensitive  information" 
(as  that  term  is  defined  in  the  Final 
Judgment)  or  communicating  or 
facilitating  the  communication  of 
"competitively  sensitive  information" 
to,  or  in  the  presence  of,  competing 
physicians.  Sections  IV(A)(2)  and  (3) 
prohibit  FCSSI  from  acting  as  or  using 
a  messenger  or  agent  to  represent  FCSSI 
surgeons  in  negotiations  or 
communications  with  payers  or  from 
facilitating  an  agreement  among 
competing  physicians  about  the  use  of 
a  messenger  or  about  dealing  only 
through  a  messenger.  In  addition. 
Section  IV(A)(4)  enjoins  FCSSI  from 
negotiating  with  any  payer  on  behalf  of 
any  FCSSI  physicians.  Finally,  Section 
IV(A)(6)  prohibits  FCSSI  from 
facilitating  any  agreement  among 
competing  physicians  that  FCSSI  will 
deal  with  a  payer  only  through  a 
particular  agent. 

Section  IV(B)  is  designed  to  ensure 
that  PYA  does  not  engage  in  joint 


'  Section  n(F)  defines  a  messenger  to  mean  a 
person  that  communicates  to  a  payer  any 
competitively  sensitive  information  it  obtains, 
individually,  from  a  participating  physician  or 
communicates,  individually,  to  a  participating 
physician  any  competitively  sensitive  information 
it  obtains  from  a  payer. 


negotiations  on  behalf  of  competing 
physicians  in  the  three  counties  around 
Tampa,  Hillsborough,  Pinellas,  or  Pasco 
Counties  (the  "Tampa  area"),  where 
PYA  has  been  active  in  seeking 
physician  clients,  and  does  not  act  as  a 
messenger  or  agent  for  more  than  twenty 
percent  of  FCSSI's  surgeons. 
Accordingly,  Sections  IV(B)(1)  and  (2) 
prohibit  PYA  from  facilitating  any 
agreement  between  competing 
physicians  in  the  Tampa  area  about  any 
competitively  sensitive  information  or 
exclusively  using  a  messenger.  Sections 
IV(B)(3)  and  (4)  prohibit  PYA,  in  the 
Tampa  area,  from  negotiating  payer 
contracts  on  behalf  of  competing 
physicians  and  from  making  any 
recommendations  to  competing 
physicians  about  any  payer  contract  or 
contract  term.  Moreover,  pursuant  to 
Sections  IV(B)(5)-(7),  PYA  may  not 
communicate  competitively  sensitive 
information  in  the  presence  of 
competing  physicians  in  the  Tampa  area 
or  communicate  to  competing  Tampa 
area  physicians  any  subjective  opinion 
or  analysis  about  competitively 
sensitive  information  or  discourage  any 
competing  physician  in  the  Tampa  area 
from  exercising  his  or  her  own  business 
judgment  in  determining  whether  to 
negotiate,  contract,  or  deal  directly  with 
any  payer. 

Section  IV(B)(8)  enjoins  PYA  from 
acting  as  or  using  a  messenger  on  behalf 
of  FCSSI  or  any  group  of  competing 
physicians  in  the  Tampa  area  if  past  or 
present  members  of  FCSSI  constitute 
more  than  twenty  percent  of  any 
individual  group's  membership  or  all 
groups'  total  membership.  Further,  PYA 
may  act  as  a  messenger  only  if  it 
complies  with  the  provisions  of  Section 
IV(B)(9).  Pursuant  to  Sections 
IV(B)(9)(a)-(c),  PYA  must  (a)  notify  all 
payers  with  which  it  communicates  as 
a  messenger  that  the  payer  may 
communicate  directly  with  the 
physicians;  (b)  inform  all  physicians  for 
whom  it  acts  as  a  messenger  that  he  or 
she  may  communicate  with  any  payer 
(without  PYA)  at  any  time;  and  (c) 
inform  each  physician  and  payer 
involved  that  it  cannot  negotiate 
collectively  or  individually  for  any 
physician  who  uses  PYA  as  a 
messenger.  Section  IV(B)(9)(d)  requires 
PYA  to  inform  physicians  of  a  payer's 
decision  not  to  communicate  through 
PYA.  Under  Sections  IV(B)(9)(e)  and  (f), 
PYA  must  commimicate  all 
competitively  sensitive  information 
from  a  payer  separately  to  each 
individual  physician,  and  if  a  physician 
discloses  competitively  sensitive 
information  to  PYA,  then  PYA  may 
disclose  that  information  to  payers  only. 
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Finally,  Sectian  IV(B)(9)(g)  requires 
PYA  to  inem(  irialize  in  writing  all  oral 
commiinicati  jns  between  it  and  any 
payer  and  ph  /sician,  preserve  such 
records  for  tv  o  years,  address  all 
physician  coirespondence  individually, 
and  not  send  any  correspondence  that 
contains  a  phy^sician's  competitively 
sensitive  info  rmation  to  any  other 
physician. 

Sections  V(  AHQ  require  FCSSI  to 
notify  each  pi  lyer  with  which  FCSSI 
negotiated  or  is  negotiating  a  contract, 
that  FCSSI  ap  proached  on  behalf  of  any 
FCSSI  physician,  or  that  inquires  about 
contracting  through  FCSSI,  that  FCSSI 
will  no  longer  represent  any  FCSSI 
physician  in  iny  manner  relating  to 
MCP  contracts  or  contract  terms.  FCSSI 
shall  also  notify,  in  writing,  each  MCP 
with  which  F^SSI  has  negotiated  a 
contract  that  iny  contract  between 
FCSSI  and  that  MCP  may  be  terminated 
by  the  MCP  upon  written  notice  to 
FCSSI.  Sectioh  V(D)  obligates  FCSSI  to 
notify  plaintiff  at  least  30  days  before 
any  dissolution  of  FCSSI,  sale  or 
assignment  olits  claims  or  assets,  or 
change  in  cor  jorate  structure  that  may 
affect  its  compliance  obligations  under 
the  proposed  "inal  Judgment. 

Section  VI  i  lakes  clear  that  PYA  may, 
at  a  physician's  request,  communicate  to 
the  physician  accurate,  factual,  and 
objective  infoimation  about  a  proposed 
payer  contrac  offer  or  terms  and  engage 
in  activities  rt  asonably  necessary  to 
facilitate  lawrf  il  activities  by  physician 
network  joint  ventures  and 
multiprovidei  networks. 

Section  VII  of  the  Final  Judgment  sets 
forth  various  ( :ompliance  measures. 
Sections  VII(/,J  (1)  and  (2)  and  (CJ 
require  FCSSIjto  distribute  a  copy  of  the 
Final  Judgment  and  Competitive  Impact 
Statement  to  all  current  and  future 
FCSSI  physicians  and  to  obtain  and 
maintain  reccM-ds  of  written 
certifications  mat  they  have  read,  will 
abide  by,  and  understand  the 
consequences  of  their  failure  to  comply 
with  the  termf  of  the  Final  Judgment. 

Sections  VII(B)(1).  (2),  and  (5)  and  (Cj 
requires  PYA  to  distribute  a  copy  of  the 
Final  Judgmei  it  and  Competitive  Impact 
Statement  to  i  11  of  its  shareholders, 
agents,  representatives,  employees, 
officers,  and  directors  who  provide,  or 
supervise  the  provision  of,  services  to 
competing  ph  ^'sicians,  and  to  any  of 
their  successo  rs,  and  to  obtain  and 
maintain  records  of  written 
certifications  hat  they  have  read,  will 
abide  by,  and  understand  the 
consequences!  of  their  failure  to  comply 
with  the  termt  of  the  Final  Judgment. 

Section  VII  B)(3)  requires  PYA  to  hold 
an  annual  sen  [inar  for  all  of  its 
shareholders,  agents,  representatives, 


employees,  officers,  and  directors  who 
provide,  or  supervise  the  provision  of, 
services  to  competing  physicians, 
explaining  the  antitrust  principles 
applicable  to  their  work,  the  Final 
Judgment's  restrictions,  and  the 
implications  of  violating  the  Final 
Judgment.  Section  V1I(B)(4)  ensures  that 
PYA  maintains  an  internal  mechanism 
of  addressing  questions  fi*om  its 
personnel  regarding  the  application  of 
antitrust  laws  to  the  representation  of 
competing  physicians. 

Section  VII  obligates  FCSSI  and  PYA 
to  certify  that  they  have  distributed  the 
Final  Judgment  and  Competitive  Impact 
Statement  as  required  by  the  Judgment 
and  annually  to  certify  their  compliance 
with  the  Judgment's  provisions.  FCSSI 
is  also  required  to  certify  that  it  has 
made  the  notifications  required  by 
Section  V  of  the  Judgment. 

Finally,  Section  IX  sets  forth  a  series 
of  measures  by  which  Plaintiff  may  have 
access  to  information  needed  to 
determine  or  seciue  FCSSI's  and  PYA's 
compliance  with  the  Final  Judgment  or 
to  determine  whether  the  Final 
Judgment  should  be  modified  or 
terminated.  Section  XI  limits  the  term  of 
the  Final  Judgment  to  ten  years. 

rV.  Effect  of  the  Proposed  Final 
Judgment  on  Competition 

The  relief  in  the  proposed  Final 
Judgment  is  designed  to  remedy  the 
violation  alleged  in  the  Complaint  and 
prevent  its  recurrence.  The  Complaint 
alleges  that  FCSSI  and  PYA  violated 
Section  1  of  the  Sherman  Act  by 
negotiating  with  MCPs  jointly  on  behalf 
of  otherwise  competing  FCSSI  surgeons 
to  obtain  higher  fees  for  their  services 
and  by  boycotting  MCPs  that  did  not 
provide  payments  for  FCSSI  surgeons  at 
a  level  substantially  higher  than  those 
provided  in  individually  negotiated 
contracts. 

The  proposed  Final  Judgment 
eliminates  that  restraint  on  competition 
among  general  and  vascular  surgeons  in 
Tampa  by  enjoining  (1)  FCSSI  from 
acting  for  FCSSI  physicians  as  a 
negotiator,  messenger,  or  agent  or  using 
PYA  or  any  other  agent  as  a  negotiator; 
and  (2)  PYA  fi-om  acting  as  a  negotiator 
for  FCSSI  or  any  other  competing 
physicians  in  the  Tampa  area. 
Moreover,  PYA  is  not  permitted  to  act 
as  a  messenger  for  more  than  twenty 
percent  of  FCSSI's  physicians  or  for  any 
competing  physicians  in  the  Tampa  area 
if  it  does  not  comply  with  certain 
provisions  designed  to  ensure  that  it 
does  not  facilitate  any  agreement 
between  competing  physicians  about 
competitively  sensitive  information  or 
in  any  way  enhance  their  bargaining 
power. 


The  proposed  Final  Judgment 
contains  provisions  adequate  to  prevent 
further  violations  of  the  type  upon 
which  the  Complaint  is  based  and  to 
remedy  the  effects  of  the  alleged 
conspiracy.  The  proposed  Final 
Judgment's  injunctions  should  restore 
the  benefits  of  fi^e  and  open 
competition  among  general  and  vascular 
surgeons  in  the  sale  of  their  services  in 
Tampa. 

V.  Alternative  to  the  Proposed  Final 
Judgment 

The  alternative  to  the  proposed  Final 
Judgment  would  be  a  full  trial  on  the 
merits  of  the  case.  In  the  view  of  the 
Department  of  Justice,  such  a  trial 
would  involve  substantial  costs  to  the 
United  States  and  defendants  and  is  not 
warranted  because  the  proposed  Final 
Judgment  provides  all  of  the  relief 
necessary  to  remedy  the  violation  of  the 
Sherman  Act  alleged  in  the  Complaint. 

VI.  Remedies  Available  to  Private 
Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  15,  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  suffered,  as 
well  as  costs  and  a  reasonable  attorney's 
fee.  Entry  of  the  proposed  Final 
Judgment  will  neither  impair  nor  assist 
in  the  bringing  of  such  actions.  Under 
the  provisions  of  Section  5(a)  of  the 
Clayton  Act,  15  U.S.C.  16(a),  the 
proposed  Final  Judgment  has  no  prima 
facie  effect  in  any  subsequent  lawsuit 
that  may  be  brought  against  defendants 
in  this  matter. 

VII.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

As  provided  by  Sections  2  (b)  and  (d) 
of  the  APPA,  15  U.S.C.  16  (b)  and  (d), 
any  person  believing  that  the  proposed 
Final  Judgment  should  be  modified  may 
submit  written  comments  to  Gail  Kursh, 
Chief;  Health  Care  Task  Force;  United 
States  Department  of  Justice;  Antitrust 
Division;  325  Seventh  Street,  N.W.; 
Room  400;  Washington,  D.C.  20530, 
within  the  60-day  period  provided  by 
the  Act.  All  comments  received,  and  the 
Government's  responses  to  them,  will  be 
filed  with  the  Court  and  published  in 
the  Federal  Register.  All  comments  will 
be  given  due  consideration  by  the 
Department  of  Justice,  which  remains 
free,  pursuant  to  Paragraph  2  of  the 
Stipulation  with  each  defendant,  to 
withdraw  its  consent  to  the  proposed 
Final  Judgment  at  any  time  before  its 
entry,  if  the  Department  should 
determine  that  some  modification  of  the 
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Final  Judgment  is  necessary  to  protect 
the  public  interest.  Moreover,  Section  X 
of  the  proposed  Final  Judgment 
provides  that  the  Court  will  retain 
jurisdiction  over  this  action,  and  that 
the  parties  may  apply  to  the  Court  for 
such  orders  as  may  be  necessary  or 
appropriate  for  the  modification, 
interpretation,  or  enforcement  of  the 
proposed  Final  Judgment. 

VIU.  Determinative  Documents 

No  materials  and  dociunents  of  the 
type  described  in  Section  2(b)  of  the 
APPA,  15  U.S.C.  §  16(b).  were 
considered  in  formulating  the  proposed 
Final  Judgment.  Consequently,  none  are 
filed  herew^ith. 

Dated:  January  26, 1999. 
Respectfully  submitted, 
Denise  E.  Biehn, 
Edward  D.  Eliasberg,  Jr., 
Steven  Kramer, 

Attorneys,  Antitrust  Division,  U.S.  Dept.  of 
Justice,  325  Seventh  Street,  N.W.,  Room  409. 
Washington.  D.C.  20530.  Tel:  (202)  307-0808. 
Facsimile:  (202)  514-1517. 

[FR  Doc.  99-2714  Filed  2-4-99;  8:45  am) 

BILUNQ  CODE  4401-11-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Office  of  Community  Oriented  Policing 
Services 

DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

[OJP(OJJDP)-1208] 

RIN1121-ZB44 

Notice  of  Intent  To  Make  Funds 
Available  for  School  Violence 
Prevention  and  Early  Childhood 
Development  Activities  Under  the  Safe 
Schools/Healthy  Students  Initiative 

AGENCIES:  Department  of  Justice,  Office 
of  Juvenile  Justice  and  Delinquency 
Prevention  (OJPP);  Department  of 
Justice,  Office  of  Community  Oriented 
Policing  Services  (COPS);  Department  of 
Education,  Office  of  Elementary  and 
Secondary  Education,  Safe  and  Drug- 
Free  Schools  Program;  Department  of 
Health  and  Human  Services,  Substance 
Abuse  and  Mental  Health  Services 


Administration  (SAMHSA),  Center  for 
Mental  Health  Services  (CMHS). 
action:  Notice  of  intent  to  make  funds 
available  to  enhance  and  implement 
comprehensive  community-wide 
strategies  for  creating  safe  and  drug-free 
schools  and  promoting  healthy 
childhood  development. 

summary:  The  Departments  of  Justice, 
Education,  and  Health  and  Hxmian 
Services  are  collaborating  to  provide 
students  with  enhanced  comprehensive 
educational,  mental  health,  law 
enforcement,  and  as  appropriate, 
juvenile  justice  system  services  and 
activities  designed  to  ensure  the 
development  of  the  social  skills  and 
emotional  resilience  necessary  to  avoid 
drug  use  and  violent  behavior  and  the 
creation  of  safe,  disciplined,  and  drug- 
free  schools. 

Through  a  single  application  process, 
successful  applicants  will  receive 
support  for  up  to  three  years.  Awards 
will  be  made  to  approximately  50  sites, 
ranging  from  up  to  $3  million  per  year 
for  urban  school  districts,  up  to  $2 
million  per  year  for  suburban  school 
districts,  and  up  to  $1  million  per  year 
for  nu-al  school  districts  and  tribal 
schools  designated  as  local  education 
agencies  by  their  states. 
DATES:  It  is  anticipated  that  the  program 
solicitation  and  application  will  be 
available  no  later  than  March  15, 1999. 
contact:  Detailed  information 
regarding  the  Safe  Schools  Healthy/ 
Students  Initiative  is  available  at: 
Intemet:http://www.ed.gov/offices/ 
OESE/SDFS  Fax-on-Demand:  Juvenile 
Justice  Clearinghouse  (800)  638-8736 

SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Consolidated  and  Emergency 
Supplemental  Appropriation  Act  of 
1999,  Public  Law  105-277. 

Background 

The  purpose  of  the  Safe  Schools/ 
Healthy  Students  Initiative  is  to  assist 
schools  and  communities  to  enhance 
and  implement  comprehensive 
community-wide  strategies  for  creating 
safe  and  drug-free  schools  and 
promoting  healthy  childhood 
development.  Eligible  activities  may 
include,  but  are  not  limited  to,  programs 
such  as  mentoring,  conflict  resolution, 
after  school,  multisystemic  therapy, 
functional  family  therapy,  social  skills 
building,  school-based  probation, 
student  assistance,  teen  courts,  truancy 
prevention,  alternative  education, 
developing  information  sharing  systems, 
staff  professional  development,  hiring 


additional  school  resource  officers,  and 
treatment  efforts  that  involve  the 
juvenile  justice  system  and  schools. 
Interventions  selected  must  have 
evidence  of  effectiveness. 

To  be  eligible  for  funding,  applicants 
must  demonstrate  evidence  of  a 
comprehensive  community-wide 
strategy  that  at  minimum  consists  of  six 
general  topic  areas:  (1)  School  safety,  (2) 
drug  and  violence  prevention  and  early 
intervention  programs,  (3)  school  and 
community  mental  health  prevention 
and  intervention  services.  (4)  early 
childhood  psychosocial  and  emotional 
development  programs,  (5)  education 
reform,  and  (6)  safe  school  policies.  The 
plan  must  be  developed  by  a 
partnership  comprising  the  local 
education  agency,  local  public  mental 
health  authority,  local  law  enforcement 
agency,  family  members,  students,  and 
juvenile  justice  officials.  The  local 
education  agency  will  be  required  to 
submit  formal  written  agreements 
signed  by  the  school  superintendent,  the 
head  of  die  local  public  mental  health 
authority,  and  the  chief  law 
enforcement  executive  to  be  certified  as 
an  eligible  applicant.  Applicants  will  be 
strongly  encouraged  to  demonstrate 
partnerships  vdth  businesses,  social 
services,  faith  communities,  and  other 
community-based  organizations  that 
support  the  educational,  emotional  and 
health  needs  of  students  in  the  school 
district. 

Applicants  must  conduct  a  basic 
assessment  of  the  community  risks  and 
assets  related  to  children  and 
adolescents  and  have  a  plan  for 
continual  updating  of  this  assessment. 
Assessments  shall  include,  but  are  not 
limited  to,  numbers  or  percentages  of 
the  following:  Students  engaged  in 
alcohol  and  drug  use  and  violent 
behavior,  firearms  brought  to  school, 
incidents  of  serious  and  violent  crime  in 
schools,  suicide  attempts,  students 
suspended  and/or  expelled  from  school, 
students  receiving  probation  services, 
and  students  in  juvenile  justice 
placements.  Applicants  must  also 
provide  an  assessment  of  the 
community  resources  available  for 
children  and  adolescents,  including 
number  of  after  school  programs, 
percentage  of  youth  served  by  programs 
to  build  social  skills,  and  number  and 
quality  of  community  mental  health  and 
social  service  organizations  available  to 
provide  services  to  children  and 
adolescents. 

Applicants  must  develop  a  plan  for 
assessing  the  community-wide  strategy 
and  agree  to  participate  in  a  national 
.  evaluation  of  this  initiative.  Applicants 
\hat  do  not  have  the  capability  to  collect 
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data  or  develop  a  plan  for  assessing 
their  strategy  will  be  encouraged  to  join 
with  a  local  university,  research 
organization,  or  other  appropriate  entity 
to  assist  with  these  activities. 
Shay  Bilchik. 

Administrator,  Office  of  Juvenile  Justice  and 
Delinquency  Pi  evention. 

Joseph  E.  Bran  i, 

Director,  Office  of  Community  Oriented 
Policing  Servio  ?s. 

Gerald  N.  Tiro  Ezi, 

Assistant  Secretary,  Office  of  Elementary  and 
Secondary  Edu  nation. 

Richard  Kopai^a, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health :  Services  Administration. 
[FR  Doc.  99-2824  Filed  2-4-99;  8:45  am] 
BILLING  CODE  441 0-IS-P 


DEPARTMEF^  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hoiur  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determinatiofi  Decisions 

General  wa|  ;e  determination  decisions 
of  the  Secreta  y  of  Labor  are  issued  in 
accordance  w  th  applicable  law  and  are 
based  on  the  i  nformation  obtained  by 
the  Departmei  it  of  Labor  from  its  study 
of  local  wage  renditions  and  data  made 
available  froir  other  sources.  They 
specify  the  ba  jic  hourly  wage  rates  and 
fringe  benefit!  which  are  determined  to 
be  prevailing  or  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  jirojects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determ  nation  in  these  decisions 
of  prevailing  lates  and  fringe  benefits 
have  been  mai  le  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursi  ant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276ii)  and  of  other  Federal 
statutes  refemsd  to  in  29  CFR  Fart  1, 
Appendix,  as  ivell  as  such  additional 
statutes  as  ma  ,'  from  time  to  time  be 
enacted  conta:  ning  provisions  for  the 
payment  of  wi  iges  determined  to  be 
prevailing  by  I  he  Secretary  of  Labor  in 
accordance  wi  th  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  iiJ  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statvites,  constitute  the 
minimum  wades  payable  on  Federal  and 
federally  assis  ed  construction  projects 
to  laborers  an<  mechanics  of  the 
specified  clasi  es  engaged  on  contract 


work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  eirea  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Goverrmient  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  peiid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
ftinge  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 


Volume  I 

New  York 
NY990013  (Feb.  05, 1999) 

Volume  n 

None 

Volume  m 

None 

Volume  IV 

Michigan 

MI990002  (Feb.  05,  1999) 
MI990O03  (Feb.  05,  1999) 
MI990O05  (Feb.  05.  1999) 
MI990012  (Feb.  05,  1999) 
MI990030  (Feb.  05,  1999) 
MI990031  (Feb.  05,  1999) 
MI990046  (Feb.  05,  1999) 
MI990047  (Feb.  05, 1999) 
MI990O49  (Feb.  05,  1999) 
MI990060  (Feb.  05,  1999) 
MI990062  (Feb.  05.  1999) 
MI990063  (Feb.  05,  1999) 
MI990069  (Feb.  05.  1999) 
MI990071  (Feb.  05. 1999) 
MI990074  (Feb.  05,  1999) 
MI990078  (Feb.  05,  1999) 
M1990081  (Feb.  05,  1999) 
MI990082  (Feb.  05,  1999) 
MI990084  (Feb.  05, 1999) 

Volume  V 
None 

Volume  VI 
None 

Volume  VII 

California 
CA990004  (Feb.  05,  1999) 
CA990009  (Feb.  05.  1999) 
CA990028  (Feb.  05.  1999) 
CA990029  (Feb.  05,  1999) 
CA99OO30  (Feb.  05,  1999) 
CA990041  (Feb.  05,  1999) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  Related 
Acts,  including  those  noted  above,  may 
be  found  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts."  This  publication  is  available  at 
each  of  the  50  Regional  Government 
Depository  Libraries  and  many  of  the 
1,400  Government  Depository  Libraries 
across  the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
Related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
512-1800. 
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When  ordering  hard-copy 
subscription(s).  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  28th  day 
of  January  1999. 
Carl  J.  Poleskey, 

Chief,  Branch  of  Construction  Wage 
Detenninations. 
(FR  Doc.  99-2498  Filed  2-4-99;  8:45  am) 

BILUNG  CODE  4S10-Z7-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

101st  Full  Meeting  of  ttie  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefits  Plan;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  the  105th  open  meeting  of 
the  full  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans  vdll 
be  held  Wednesday,  February  24, 1999, 
in  Room  S2508,  U.S.  Department  of 
Labor  Building,  Third  and  Constitution 
Avenue,  NW.  Washington,  DC  20210. 

The  purpose  of  the  meeting,  which 
will  begin  at  1:30  p.m.  and  end  at 
approximately  3:00  p.m.,  is  to  consider 
the  items  listed  below: 

I.  Welcome  and  Introduction  and  Swearing  In 

of  New  Council  Members 

II.  Assistant  Secretary's  Report 

A.  PWBA  Priorities  for  1999 

B.  Announcement  of  Council  Chair  and 
Vice  Chair 

III.  Introduction  of  PWBA  Senior  Staff 

rV.  Summary  of  the  Final  Reports  made  by 
Advisory  Council  Working  Groups  for 
the  1998  Term 

V.  Determination  of  Topics  to  Be  Addressed 

by  Council  Working  Groups  for  1999 

VI.  Statements  from  the  General  Public 

VII.  Adjourn 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topics  the  Council  may  wish  to 
study  for  the  year  concerning  ERISA  by 
submitting  20  copies  on  or  before 
February  20, 1999  to  Sharon  Morrissey. 
Executive  Secretary.  ERISA  Advisory 
Council.  U.S.  Department  Labor.  Suite 
N-5677.  2000  Constitution  Avenue. 
NW,  Washington,  DC  20210.  Individuals 
or  representatives  of  organizations 


wishing  to  address  the  Advisory 
Coimcil  should  forward  their  requests  to 
the  Executive  Secretary  or  telephone 
(202)  219-8753.  Oral  presentations  will 
be  limited  to  ten  minutes,  time 
permitting,  but  an  extended  statement 
may  be  submitted  for  the  record. 
Individuals  with  disabilities,  who  need 
special  accommodations,  should  contact 
Sharon  Morrissey  by  February  20  at  the 
address  indicated. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  February  20, 1999. 

Signed  at  Washington,  DC  this  2nd  day  of 
February.  1999. 
Leslie  Kromerich, 

Deputy  Assistant  Secretary,  Pension  and 
Welfare  Benefits  Administration. 
(FR  Doc.  99-2746  Filed  2-4-99;  8:45  am) 

BILUNG  CODE  4510-29-M 


December  21, 1998,  which  is  referenced 
in  the  original  notice. 

This  supplemental  notice  does  not 
extend  the  notice  period  of  the  original 
notice.  The  dates  established  in  the 
original  notice  by  which  hearing 
requests,  petitions  for  intervention,  and 
written  comments  must  be  filed 
concerning  the  application  for  approval 
dated  December  21, 1998,  are 
unchanged. 

Dated  at  Rockville,  Maryland  this  29th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 
William  M.  Dean. 

Director.  Project  Directorate  1-2,  Division  of 
Reactor  Projects— I/II,  Office  of  Nuclear 
Reactor  Regulation. 
(FR  Doc.  99-2748  Filed  2-4-99;  8:45  am] 

BILUNG  COOe  7M0-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-293] 

Boston  Edison  Company,  Pilgrim 
Nuclear  Power  Station;  Supplemental 
Notice 

On  January  26,  1999,  the  NRC 
published  (64  FR  3984)  a  Notice  of 
Consideration  of  Approval  of  Transfer  of 
Facility  Operating  License  and  Materials 
License  and  Issuance  of  Conforming 
Amendment,  and  Opportunity  for  a 
Hearing,  with  regard  to  Boston  Edison 
Company  and  the  Pilgrim  Nuclear 
Power  Station.  Although  the  notice 
stated  that  the  Commission  is 
considering  approving  the  transfer  of  a 
materials  license,  in  addition  to  Facility 
Operating  License  No.  DPR-35,  and 
approving  a  conforming  amendment, 
the  materials  license  inadvertently  was 
not  specifically  identified  and  discussed 
further  in  the  notice.  This  supplemental 
notice  clarifies  that  the  Commission  is 
considering  approving  the  transfer  of 
NRC  Materials  License  No.  20-07626- 
04,  which  authorizes  the  possession  of 
materials  in  the  form  of  contamination 
on  reactor  components,  from  Boston 
Edison  Company  to  Entergy  Nuclear 
Generation  Company.  The  Commission 
is  also  considering  issuing  a  conforming 
amendment  to  this  license.  Both 
Materials  License  No.  20-07626-04  and 
Facility  Operating  License  No.  DPR-35 
are  the  subject  of  the  underlying 
application  for  approval  dated 


NUCLEAR  REGULATORY 
COMMISSION 

Environmental  Assessment:  Finding  of 
No  Significant  Impact  Related  to 
Amendment  to  Materials  License  No. 
Sut>-908,  BP  Chemicals,  Inc.,  Lima,  OH 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuing  an 
amendment  to  Materials  License  No. 
SUB-908,  held  by  BP  Chemicals.  Inc. 
(BPC),  to  authorize  the  construction  of 
Closure  Cell  No.  2  for  onsite  disposal  of 
waste  contaminated  with  depleted 
uranium  (DU)  and  the  remediation  of 
the  contaminated  areas  of  the  facility  in 
Lima,  Ohio. 

Environmental  Assessment  Summary 

Proposed  Action 

In  connection  with  decontaminating 
and  decommissioning  its  Lima,  Ohio 
facility,  the  licensee  is  proposing  to 
construct  and  use  an  onsite  disposal 
cell,  under  10  CFR  Part  20.2002.  at  its 
facility  in  Lima,  Ohio,  for  disposal  of 
the  wastes  with  DU  concentrations  up  to 
the  Option  2  limit  in  NRC's  1981  Branch 
Technical  Position  (1981  BTP): 
"Disposal  or  Onsite  Storage  of  Thorium 
or  Uranium  Wastes  from  Past 
Operations"  (46  FR  52061).  The  licensee 
will  dispose  of  soils,  debris,  and  sludge 
currently  located  in  SWMU  102  (Solid      , 
Waste  Management  Unit  102).  and  AN- 
1  (Acrylo  Nitrile-1)  and  containerized 
areas  in  the  onsite  disposal  cell.  The 
disposal  will  be  in  lined  Closure  Cell 
No.  2.  designed  and  constructed 
according  to  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  criteria. 

Need  for  Proposed  Action 

The  proposed  action  is  necessary  to 
fjomplete  disposal  of  existing  DU 
contaminated  materials  fi-om  the  pond 
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areas  and  for  he  disposal  of  wastes 
generated  dui  ing  remediation  of  SWMU 
102,  AN-1.  ai  d  containerized  areas. 

EnvironmenU  I  Impacts  of  the  Proposed 
Action 

The  NRC  st  iff  reviewed  the  levels  of 
contamination,  the  proposed 
remediation  and  decommissioning 
methods,  the  icensee's  preferred 
disposal  optic n,  and  the  radiological 
and  environmental  controls  that  will  be 
used  during  tie  remediation  and 
decommissioning.  These  controls 
Include  the  aa  low  as  is  reasonably 
achievable  (ALARA)  program,  worker 
dosimetry,  a  b  ioassayed  program  for 
workers,  air  n  onitoring,  routine 
surveys,  and  rautine  monitoring  of  both 
airborne  and  1  quid  effluent  releases  to 
meet  10  CFR  jart  20  radiation 
protection  requirements.  Worker  and 
public  doses  v  rill  be  limited  so  that 
exposures  wil  not  exceed  10  CFR  part 
20  requiremer  ts. 

The  license*  i  proposed  to  perform 
decommissior  ing  in  accordance  with 
"Guidelines  fc  r  Decontamination  of 
Facilities  and  Equipment  Prior  to 
Release  for  Ur  restricted  Use  or 
Termination  of  Licenses  for  Byproduct, 
Source,  and  Special  Nuclear  Materials," 
dated  August  1987.  The  licensee  also 
proposed  disposal  of  the  wastes 
contaminated  with  DU  in  the  RCRA- 
designed  onsile  closure  cells,  in 
accordance  with  the  1981  BTP.  Based 
on  uranium  solubility  testing  of  the 
mixed  wastes,  the  maximum  depleted 
uranium  concdntration  that  is 
acceptable  for  disposal  in  the  closure 
cells  is  11.1  Bd/gm  (300  pCi/gm)  total 
DU. 

The  staff  am  ilyzed  the  radiological 
impacts  to  the  public  from  the  disposal 
of  sludge,  soil! ,  and  debris 
contaminated  rtrith  DU  in  the  proposed 
onsite  closure  cells.  Radiological 
impacts  on  me  mbers  of  the  public  could 
result  from  initiation  and  ingestion  of 
releases  of  rad  oactivity  in  air  and  in 
water  during  t  le  remediation 
operations,  an  1  direct  exposure  to 
radiation  from  radioactive  materials  at 
the  site  during  remediation  operations. 
The  public  coi  Id  also  be  exposed  to 
radiation  as  a  i  esuh  of  the  onsite 
disposals  in  the  closure  cells. 
Decommission  ing  workers  will  receive 
doses  primaril  i  by  ingestion,  inhalation, 
and  direct  exp  )sure  during  the 
remediation  activities.  In  addition  to 
impacts  from  i  outine  remediation 
activities,  the  |  >otential  radiological 
consequences  )f  accidents  were 
considered. 

The  licensee  provided  an  estimate  of 
the  dose  to  the  public  from  airborne 
effluents  genei  ated  during  the 


remediation  activities  and  onsite 
disposal.  During  normal  remediation 
activities,  the  licensee  and  the  NRC  staff 
expect  airborne  concentrations  to  be 
minimal,  because  the  sludges  and  soils 
will  be  handled  in  a  moist  state. 

Liquids  discharged  to  the  US 
Environmental  Protection  Agency  (EPA) 
permitted  deep  well  injection  system 
will  have  concentrations  less  than  the 
US  EPA's  proposed  drinking  water 
limits  for  uranium,  and  would  result  in 
doses  less  than  0.057  mSv/yr  (5.7  mrem/ 
yr)  to  individuals  hypothetically 
consuming  2  liters  of  this  water  each 
day. 

The  licensee  performed  dose 
assessments  for  Closure  Cell  No.  2  using 
RESRAD  computer  code.  Version  5.62. 
The  RESRAD  computer  code  estimates 
radiation  dose  impacts  assuming  a 
resident-farmer  scenario,  where  an 
individual  would  live  in  a  residence  on 
the  site,  grow  food,  and  consume  all 
their  drinking  water  from  an  onsite 
water  well.  The  NRC  staff  verified  the 
hcensee's  analyses.  These  dose 
assessments  include  the  scenario  with 
the  proposed  cover  over  the  closure 
cells  assumed  to  have  been  removed. 
The  predicted  doses  are  less  than  NRC's 
limit  of  1  mSv/yr  (100  mrem/yr)  for 
radiation  doses  to  the  public  in  10  CFR 
Part  20. 

Ehiring  the  remediation  and 
placement  of  the  waste  into  Closure  Cell 
No.  2,  workers  will  receive  doses  from 
direct  exposure  and  from  the  inhalation 
of  airborne  depleted  uranium.  The 
maximum  estimated  direct  exposure  is 
for  workers  standing  on  the 
contaminated  soil  from  the  ponds.  The 
estimated  exposure  is  4.0E-O5  mSv/hr 
(4.0E-03  mrem/hr).  Based  on  a  project 
schedule  of  approximately  52  weeks, 
the  maximally  exposed  worker  would 
receive  an  annual  dose  of  0.08  mSv/yr 
(8  mrem/yr).  The  resulting  dose  is  a 
small  fraction  of  the  50  mSv/yr  (5000 
mrem/yr)  limit  for  workers  (routine 
occupational  exposure)  in  10  CFR  part 
20. 

Based  on  the  above  evaluations, 
radiation  exposure  of  persons  living  or 
travehng  near  the  site  will  be  well 
within  limits  contained  in  NRC's 
regulations  and  will  be  small  in 
comparison  to  natural  background 
radiation. 

The  licensee  and  the  NRC  staff  also 
evaluated  the  radiological  impacts  from 
potential  accidents.  The  predicted 
maximum  exposure  to  a  member  of  the 
public  (licensee  employee  not  involved 
in  the  remediation  project)  from  an 
accident  scenario  would  be  0.07  mSv  (7 
mrem)  internal  exposure.  This  potential 
exposure  would  result  when  a  truck, 
transporting  contaminated  soil,  tipped 


over,  spread  fuel  over  the  spilled  soil, 
and  caught  fire.  The  exposed  individual 
was  assumed  to  be  standing  dovmwind 
of  the  accident  at  the  controlled  access 
area  boundary.  The  calculated  dose  is  a 
small  fraction  of  the  annual  dose  limit 
to  the  public  of  1.0  mSv/yr  (100  mrem/ 
yr)  in  10  CFR  part  20.  The  NRC  staff 
verified  these  calculations  used  by  the 
licensee. 

The  predicted  maximum  exposure  to 
a  worker  from  an  accident  scenario, 
other  than  the  above  truck  accident, 
would  be  7.7E-04  mSv  (7.7E-02  mrem). 
This  is  based  on  an  explosion  of  the  pug 
mill  mixer,  where  the  worker  was 
immersed  in  a  "contaminated"  cloud  of 
suspended  sludge  for  10  seconds  while 
leaving  the  immediate  area  of  the 
explosion.  This  resultant  exposure  is  a 
small  fraction  of  the  50  mSv/yr  (5000 
mrem/yr)  annual  exposure  limit  for 
radiation  workers  and  would  not 
significantly  add  to  the  worker's  annual 
exposure.  The  NRC  staff  verified 
calculations  used  by  the  licensee. 

Because  no  waste  is  expected  to  be 
shipped  offsite  to  a  licensed  low-level 
waste  disposal  site,  there  are  no 
expected  impacts  from  the 
transportation  or  offsite  disposal  of 
radioactive  materials. 

The  NRC  staff  also  considered 
nonradiological  impacts  such  as 
chemical,  socioeconomic,  air  quality, 
land  use,  and  water  quality,  and 
concluded  that  all  such  impacts  are 
negligible. 

The  NRC  staff  examined  the 
distribution  of  minority  and  low-income 
communities  near  the  BPC  site  in 
accordance  with  NRC  internal  guidance. 
Based  on  the  data  and  the  NRC's 
internal  guidance,  there  is  no  potential 
for  environmental  justice  issues  based 
on  race,  or  income  level  because  the 
percentage  of  minorities  or  low-income 
households  in  the  study  area  does  not 
exceed  the  State  or  County  percentage 
by  20  percent  or  more.  Because  the  site 
represents  an  insignificant  risk  to  the 
public  health  and  safety,  and  the  human 
environment,  any  residual  radioactivity 
left  at  the  site  is  not  expected  to 
disproportionately  impact  minority  or 
low-income  populations  near  the 
licensee's  site.  The  staff  concludes  that 
there  are  no  environmental  justice 
issues  at  the  licensee's  site. 

Alternatives  to  the  Proposed  Action 

Six  alternatives  were  investigated  that 
resulted  in  the  selection  of  onsite 
disposal  as  the  recommended  and 
preferred  option  by  BPC.  They  are: 

•  No  action; 

•  On-site  closure  (with  caps); 

•  Disposal  at  a  commercial  disposal 
site  without  treatment; 
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•  Disposal  at  a  commercial  disposal 
site  with  treatment; 

•  On-site  temporary  storage  followed 
by  off-site  permanent  disposal  at  a 
future,  commercial  disposal  site; 

•  On-site  permanent  disposal  under 
10  CFR  Part  20.2002  (BPC's  preferred 
option). 

The  advantages  and  disadvantages  of 
these  alternatives,  are  described  in  the 
Environmental  Assessment  available  in 
the  Public  Document  Room. 

Conclusions 

The  onsite  permanent  disposal  under 
10  CFR  Part  20.2002  (the  licensee's 
preferred  option)  consists  of  removing 
the  contaminated  material,  and 
disposing  of  the  materials  in  Closure 
Cell  No.  2  designed  and  constructed 
according  to  the  RCRA  criteria.  This 
disposal  option  complies  with  the 
provisions  of  10  CFR  Part  20.2002. 

The  environmental  and  public  health 
impacts  will  be  insignificant.  No 
additional  lands  are  required.  There  will 
be  no  adverse  impacts  caused  by  off-site 
waste  transportation  because  no  off-site 
waste  transport  is  involved.  Also, 
occupational  exposures  will  be 
minimized.  The  estimated  cost  for  the 
decommissioning  and  on-site  disposal 
project  is  $18.26  million. 

The  NRC  staff  concludes  that  there  are 
no  reasonably  available  alternatives  to 
the  licensee's  preferred  action  that  are 
obviously  superior. 

Agencies  and  Persons  Consulted,  and 
Sources  Used 

This  environmental  assessment  was 
prepared  entirely  by  NRC's  Office  of 
Nuclear  Material  Safety  and  Safeguards 
staff  in  Rockville,  Maryland,  and  Region 
in  staff  in  Lisle,  Illinois.  Review 
comments  were  solicited  on  the  draft 
EA  from  the  Ohio  Department  of  Health, 
the  Ohio  Environmental  Protection 
Agency,  and  the  Allen  County 
Combined  Health  District,  Lima,  Ohio. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  impact  on  the  quality  of  the 
himian  environment.  Accordingly  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

Additional  Information 

For  further  details  with  respect  to  the 
proposed  action,  see:  (1)  BPC's  Ucense 
amendment  appUcation  dated  August  2, 
1996,  and  BPC's  responses  dated 
September  17, 1996,  February  2. 1998, 
and  June  19, 1998,  to  the  NRC 
comments;  and  (2)  the  complete 


Environmental  Assessment.  The 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street,  NW, 
Washington,  DC  20555. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Conunission. 

John  W.N.  Hickey, 

Chief.  Low-Level  Waste  and  Decommissioning 

Projects  Branch,  Division  of  Waste 

Management.  Office  of  Nuclear  Material 

Safety  and  Safeguards. 

[FR  Doc.  99-2750  Filed  2-4-99;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Conunission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 

Extension: 

Rule  101.  SEC  File  No.  270-408,  OMB 

Control  No.  3235-0464 
Rule  102.  SEC  File  No.  270-409,  OMB 

Control  No.  3235-0467 
Rule  103,  SEC  File  No.  270-410.  OMB 

Control  No.  3235-0466 
Rule  104.  SEC  File  No.  270-411,  OMB 

Control  No.  3235-0465 
Rule  17a-2,  SEC  File  No.  270-189,  OMB 

Control  No.  3235-0201 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

Rules  101  and  102  prohibit 
distribution  participants,  issuers,  and 
selling  security  holders  from  purchasing 
activities  at  specified  times  during  a 
distribution  of  securities.  Persons 
otherwise  covered  by  these  rules  may 
seek  to  use  several  applicable 
exceptions  such  as  a  calculation  of  the 
average  daily  trading  volume  of  the 
securities  in  distribution,  the 
maintenance  of  policies  regarding 
information  barriers  between  their 
affiliates,  and  the  maintenance  of  a 
written  policy  regarding  general 
compliance  with  Regulation  M  for  de 
minimis  transactions.  The  Commission 
estimates  that  1,761  respondents  collect 
information  under  rule  101  and  that 
approximately  40,641  hours  in  the 


aggregate  are  required  annually  for  these 
collections.  In  addition,  the  Commission 
estimates  that  791  respondents  collect 
information  under  rule  102  and  that 
approximately  1.691  hours  in  the 
aggregate  are  required  annually  for  these 
collections. 

Rule  103  permits  passive  market 
making  in  Nasdaq  securities  during  a 
distribution.  A  distribution  participant 
that  seeks  use  of  this  exception  would 
be  required  to  disclose  to  third  parties 
its  intention  to  engage  in  passive  market 
making.  The  Commission  estimates  that 
227  respondents  collect  information 
under  Rule  103  and  that  approximately 
227  hours  in  the  aggregate  are  required 
annually  for  these  collections. 

Rule  104  permits  stabilizing  by  a 
distribution  participant  during  a 
distribution  so  long  as  the  distribution 
participant  discloses  information  to  the 
market  and  investors.  This  rule  requires 
disclosure  in  offering  materials  of  the 
potential  stabilizing  transactions  and 
that  the  distribution  participant  inform 
the  market  when  a  stabilizing  bid  is 
made.  It  also  requires  the  distribution 
participants  (i.e.  the  syndicate  manager) 
to  maintain  information  regarding 
syndicate  covering  transactions  and 
penalty  bids  and  disclose  such 
information  to  the  SRO.  The 
Commission  estimates  that  641 
respondents  collect  information  under 
Rule  104  and  that  approximately  64.1 
hours  in  the  aggregate  are  required 
annually  for  these  collections. 

Rule  17a-2  requires  underwriters  to 
maintain  information  regarding 
stabilizing  activities,  syndicate  covering 
transactions,  and  penalty  bids.  The 
Commission  estimates  that  641 
respondents  collect  information  under 
Rule  17a-2  and  that  approximately 
3,205  hours  in  the  aggregate  are  required 
annually  for  these  collections. 

Written  comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  vmtten  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
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N.W..  Washi 

Dated: 
Margaret  H 

Deputy  Secretcky. 
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27, 1999. 
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SECURITIES  AND  EXCHANGE 
COMMISSIOI^ 


[Release  No. 
98-27] 


34-40998; 


File  No.  SR-CHX- 


Self-Regulatory  Organizations; 
Chicago  Stook  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Crossing  Orders  of 
25,000  Shared  or  More 

January  29. 1999. 
I.  Introductio  n 

On  Noveml  er  5, 1998,  the  Chicago 
Stock  Exchan  je.  Inc.  ("CHX"  or 
"Exchange")  iled  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission  '),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act"  or  "Act")  *  and 
Rule  19b— 4  thtereunder.^  a  proposed  rule 
change  relating  to  crossing  orders  of 
25,000  shares  pr  more. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  I34cember  15,  1998. ^  No 
comments  were  received  on  the 
proposal.  Thi^  order  approves  the 
proposal. 

n.  Description  of  the  Proposal 

The  Exchaice's  general  auction 
market  procequres  are  codified  in  CHX 
Article  XX,  Rule  16,  which  provides  for 
the  manner  in  which  bids  and  offers  at 
the  same  pricd  will  be  sequenced  for 
execution.  A  i  aember  who  makes  the 
first  bid  or  off  tr  at  a  particular  price  has 
"priority"  at  t  lat  price,  which  means 
that  the  memt  er  is  the  first  one  in  the 
market  to  be  e  ititled  to  receive  an 
execution  at  t]  lat  price.  If  no  member 
can  claim  priority,  all  members  who  are 
bidding  or  off(  sring  at  a  particular  price 
are  deemed  to  be  on  "parity"  with  each 
other,  or  equivalent  in  status.*  Unlike 
the  rules  of  ce  rtain  other  exchanges,^ 
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■15U.S.C.  78s(^)(l). 

'17CFR240.: 

'  See  Exchange  ^ct  Release  No.  40758  (December 
8,  1998).63FR< 

*  Members  are  < 
two  or  more  bids  < 
simultaneously. 
several  bids  or  ofl 
the  executed  trad4 . 
and  (c). 

»  See  New  York 
72  and  similar  Phi  ladelphii 


,01 
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parity  with  each  other  when 
offers  are  announced 
after  a  trade  takes  place  leaving 
unfilled  at  the  same  price  as 
See  CHX  Art.  XX.  Rule  16  (b) 


Stock  Exchange  ("NYSE")  Rule 
'  '     ia  Stock  Exchange  and 


however,  the  CHX  does  not  currently 
permit  bids  and  offers  that  have  parity 
to  obtain  precedence  based  on  size  (a  so- 
called  "size-out"  rule).'*  In  addition, 
unlike  some  other  exchanges,^  the  CHX 
does  not  currently  have  a  "clean  cross" 
rule  (as  an  exception  to  the  normal 
priority  rules)  that  would  permit  a 
member  to  cross  a  large  block  of  stock, 
without  the  cross  being  broken  up,  by 
permitting  the  cross  to  obtain  priority 
over  all  other  existing  bids  and  offers  at 
the  same  price,  regardless  of  the  size  of 
such  bids  or  offers.^ 

The  purpose  of  the  proposed  rule 
filing  is  to  add  new  interpretation  and 
policy  .02  to  Article  XX,  Rule  23,  to 
allow  a  member  or  member  organization 
that  has  an  order  to  buy  and  an  order 
to  sell  25,000  shares  or  more  of  the  same 
security  to  cross  those  orders  at  a  price 
that  is  at  or  within  the  prevailing 
quotation,  without  the  transaction  being 
broken  up  at  the  cross  price  so  long  as 
(i)  the  size  of  the  proposed  cross 
transaction  is  of  a  size  that  is  greater 
than  the  aggregate  size  of  all  interest 
communicated  on  the  Exchange  floor  at 
that  price  at  the  time  of  the  proposed 
cross,  and  (ii)  neither  side  of  the  cross 
is  for  the  account  of  the  executing 
member  or  member  organization. 

As  is  the  case  for  cross  transactions 
that  are  permitted  under  existing  CHX 
rules,  prior  to  effecting  the  cross  under 
the  new  proposal,  the  member  will  be 
required  to  make  a  public  bid  and  offer 
on  behalf  of  both  sides  of  the  cross.^  The 
offer  must  be  made  at  a  price  which  is 


Boston  Stock  Exchange  rules.  The  American  Stock 
Exchange  ("Amex")  has  a  modified  version  of  a 
"size  out"  rule  for  crosses  of  25.000  shares  or  more. 
See  Amex  Rule  126(g),  corrunentary  .01  and  .02. 

»  Under  a  typical  size-out  rule,  the  priority  of 
existing  bids  and  offers  are  first  removed  by  means 
of  a  sale  so  that  all  bids  and  offers  are  on  parity. 
Then,  a  person  desiring  to  execute  a  cross  can 
usually  do  so  by  claiming  precedence  based  on  size, 
so  long  as  the  size  of  the  cross  is  greater  than  any 
other  single  bid  or  offer  at  that  price. 

'  See.  e.g..  NYSE  Rule  72(g)  which  gives  priority 
to  an  agency  cross  transaction  of  25,000  shares  or 
more  that  is  executed  at  or  within  the  prevailing 
quotation,  without  regard  to  the  size  or  price  of 
existing  bids  or  offers  on  the  floor.  Other  members 
can  typically  interact  with  the  cross  only  by 
bettering  one  side  of  the  cross,  and  even  then,  can 
only  do  so  after  satisfying  all  other  existing  bids  or 
offers  at  that  price.  The  Pacific  Exchange,  Inc. 
("PCDC")  and  Amex  have  similar  crossing  rules. 

•While  the  CHX  does  have  a  crossing  rule.  Article 
XX,  Rule  23,  this  rule  only  permits  crosses  fcefjveen 
(and  not  at)  the  CHX  disseminated  market.  Thus, 
under  current  rules,  assuming  a  specialist  has 
properly  reflected  all  limit  orders  from  his  book  in 
his  quote,  the  crossing  rule  does  not  have  any  effect 
on  the  Exchange's  general  priority,  parity  and 
precedence  rules  because  all  crosses  must  be  at  a 
better  price  than  the  disseminated  market. 
Therefore,  they  are  entitled  to  priority  because  of 
price  (and  not  because  of  a  special  priority  rule 
giving  certain  crosses  priority  over  other  bids  and 
offers). 

'SeeCHXArt.  XX,Rule23. 


higher  than  the  bid  by  the  minimum 
trading  variation  permitted  for  the 
security.  Under  the  Proposal,  another 
member  may  trade  with  either  the  bid 
or  offer  side  of  the  cross  transaction 
only  to  provide  a  price  which  is  better 
than  the  cross  price  as  to  all  or  part  of 
the  bid  or  offer.  A  member  who  is 
providing  a  better  price  to  one  side  of 
the  cross  transaction  must  trade  with  all 
other  market  interest  having  priority  at 
that  price  before  trading  with  any  part 
of  the  cross  transaction. 

Because  the  proposal  provides  that 
the  bid  or  offer  of  the  member  desiring 
to  execute  the  cross  would  be  entitled 
to  priority  at  such  price  (over  pre- 
existing bids  and  offers  at  that  price) 
only  if  the  size  of  the  cross  is  greater 
than  the  aggregate  size  of  all  interest 
communicated  on  the  Exchange  floor 
(which  includes  the  specialist's  bid  or 
offer — including  any  limit  order 
reflected  in  such  quote — and  any 
communicated  interest  of  floor  brokers 
or  market  makers  standing  in  the 
crowd),  the  proposed  rule  is  more  akin 
to  a  size-out  rule  than  a  special  priority 
rule. 

The  difference  between  the  CHX 
proposal  and  the  size-out  rules 
contained  on  other  exchanges  is  that  the 
priority  of  earlier  bids  and  offers  will 
not  have  to  be  removed,  by  means  of  a 
sale,  before  effecting  the  cross.  In 
addition,  a  cross  transaction  effected  in 
accord  with  the  CHX  proposal  does  not 
affect  the  priority  of  existing  orders  in 
a  specialist's  book,  and  once  the  cross 
is  executed,  the  priority  (based  on  time 
rather  than  size)  shall  remain  as  it  was 
before  the  execution  of  the  cross 
transaction.  In  this  sense,  the  proposal 
does  have  some  attributes  of  a  special 
priority  rule.  However,  unlike  the 
special  priority  afforded  certain  crosses 
on  other  exchanges,  which  are  reported 
to  the  tape  as  "stopped  stock,"  cross 
transactions  effected  under  the 
proposed  rule  will  be  reported  to  the 
tape  without  a  "tape  designator." 

The  CHX  proposal  limits  the  types  of 
orders  eligible  to  be  crossed. 
Specifically,  as  stated  above,  no  part  of 
the  cross  can  include  an  order  for  the 
account  of  the  executing  member  or 
member  organization.  Under  the 
proposal,  only  customer  orders  of  a  floor 
broker  (i.e.,  orders  in  which  the  floor 
broker  acts  as  agent)  can  be  included  in 
the  cross.  For  purposes  of  this  proposal, 
the  term  customer  order  includes 
professional  orders  not  for  the  account 
of  the  executing  member  (i.e.,  orders  for 
the  accounts  of  broker-dealers  and  other 
members  or  member  organizations 
communicated  from  off  the  floor). 

The  proposal  is  intended  to  facilitate 
the  execution  of  certain  cross 


transactions  on  the  CHX.  The  Exchange 
asserts  that  confining  the  proposed  size 
threshold  to  block  size  orders  of  25,000 
shares  or  more  will  limit  the  effects  of 
the  rule  primarily  to  actively  traded, 
liquid  securities. 

The  CHX  further  believes  that  the 
proposal,  as  drafted,  furthers  the 
important  auction  market  principle  of 
price  improvement  by  allowing  another 
member,  under  certain  conditions,  to 
trade  with  either  the  bid  or  offer  side  of 
the  cross  transaction  to  provide  a  price 
that  is  better  than  the  proposed  cross 
price. 

Finally,  the  Exchange  believes  that 
limiting  the  proposal  to  crosses  not 
involving  principal  transactions  of  the 
executing  broker  (i.e.,  limiting  the 
proposal  to  orders  in  which  the  floor 
broker  is  acting  as  agent),  is  consistent 
with  Section  11(a)(1)(G)  of  the  Act  ^°  as 
well  as  portions  of  other  crossing  rules 
at  other  exchanges.  For  example,  in 
approving  a  crossing  rule  for  the  PCX, 
the  Commission  stated  that  it  "believes 
that  the  [PCX]  proposal  would  not  grant 
priority,  parity  or  precedence  to  the 
order  of  a  member  in  a  manner 
inconsistent  with  Section  11(a)(1)(G)  of 
the  Act  or  Rule  llal-l(T)(a)(3) 
thereunder."  "  The  PCX  proposal 
defined  customer  to  include  any  order 
that  the  broker  represents  in  an  agency 
capacity,  including  a  professional  order 
that  is  not  for  an  account  associated 
with  the  executing  broker.  The 
Commission  concluded  that  because 
"this  definition  of  customer  order 
excludes,  and  thus  does  not  grant 
priority  to,  an  order  for  an  account  over 
which  the  broker  or  an  associated 
person  of  the  broker  exercises 
investment  discretion,  the  Commission 
is  satisfied  that  the  proposed  rule 
change  complies  with  Section  11(a)."  " 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  **  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Sections  6(b)  and  11 A 
of  the  Act.i"  Specifically,  the 
Commission  believes  that  the  proposed 
rule  change  does  not  impose  any  burden 
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•"ISU.S.C.  78k(a)(l)(G). 

' '  See  Exchange  Act  Release  No.  33391 
(December  28.  1993),  59  FR  336  (January  4, 1994) 
(order  approving  SR-PSE-91-11).  The  PCX 
changed  its  name  in  1997  from  Pacific  Stock 
Exchange  to  Pacific  Exchange. 

"In  reviewing  this  proposal,  the  Commission  has 
considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  78c(f). 

"  15  U.S.C.  78f(b)  and  7ek-l. 


on  competition  not  necessary  or 
appropriate  in  furtherance  of  the  Act 
and  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  prevent 
fraudulent  and  manipulative  acts,  and, 
in  general,  to  protect  investors  and  the 
public  interest.15  The  Commission  also 
believes  that  the  proposed  rule  change 
is  consistent  with  Section  llA  of  the 
Act,»«  in  that  it  will  enable  the  CHX  to 
better  compete  with  the  other  exchanges 

markets. 

The  Commission  believes  that  the 
proposed  rule  change  should  enhance 
CHX's  ability  to  compete  for  block 
business  and  could  enhance  the  depth 
and  liquidity  of  CHX's  market.  That 
said,  the  Commission  also  believes  that 
limiting  the  proposed  size  threshold  to 
block-size  orders  of  25,000  shares  or 
more  should  limit  the  effects  of  the  rule 
primarily  to  actively  traded,  liquid 
securities. 

The  Commission  believes  that  the 
proposed  rule  change  should  increase 
the  opportunities  for  the  efficient 
execution  of  block-sized  agency  cross 
transactions.  Specifically,  the  proposed 
rule  change  should  facilitate  the  ability 
of  CHX  members  to  execute  block 
agency  transactions  on  the  CHX  by 
giving  such  orders  priority  over  orders 
at  or  within  the  prevailing  quotation. 

The  Commission  notes  that  the 
proposed  rule  change  also  preserves  the 
auction  market  principle  of  price 
improvement  by  prohibiting  the  cross 
transaction  from  being  broken  up  unless 
a  member  is  wiUing  to  provide  price 
improvement  to  the  cross  price  (either 
all  or  part  of  such  bid  or  offer).  The 
proposal  also  preserves  the  principle  of 
priority  by  requiring  that  a  member  who 
breaks  up  a  cross  by  providing  a  better 
price  must  first  satisfy  all  existing 
market  interest  having  priority  at  that 
better  price  before  trading  with  any  part 
of  the  cross. 

The  Commission  recognizes  that 
approval  of  the  clean  cross  proposal 
could  disadvantage  smaller  orders  with 
time  priority  which  are  on  the  book,  or 
in  the  trading  crowd,  as  the  same  price 
as  the  cross  transaction.  The 
Commission,  however,  believes  that  the 
proposal  restricts  sufficiently  the 
circumstances  in  which  members  may 
execute  clean  cross  transactions  on  the 
Exchange.  In  particular,  the  Commission 
believes  that  the  share  size  threshold  of 
25,000  shares  or  more  should  help 
ensure  that  the  clean  cross  proposal  will 
apply  primarily  to  large  block-sized 
orders  where  the  depth  of  the  prevailing 
bid  or  offer  may  be  less  likely  to  satisfy 
either  side  of  the  clean  cross.  In 


addition,  the  proposal  is  limited  to 
agency  orders  only  and,  therefore,  it 
should  not  give  any  special  advantage  to 
members,  member  organizations,  and 
non-member  broker-dealers  in  their 
proprietary  trading. 

The  Commission  notes  that  similar 
rules  are  in  place  at  the  Amex,  NYSE, 
and  PCX.^^  The  rules  of  the  Amex, 
NYSE,  and  PCX,  like  the  CHX  proposal, 
give  priority  to  agency  cross 
transactions  of  25,000  shares  or  more 
and  permit  such  crosses  to  be  broken  up 
only  if  price  improvement  will  result 
therefrom.  The  Commission  notes, 
however,  that  the  CHX's  proposed  rule 
is  more  restrictive  than  the  rules  of  the 
Amex,  NYSE,  or  PCX  in  that  it  allows 
for  an  agency  block-sized  cross 
transaction  to  occur  without  being 
broken  up  at  the  cross  price  as  long  as 
the  size  of  the  proposed  cross 
transaction  is  of  a  size  greater  than  the 
aggregate  size  of  all  interest 
communicated  on  the  Exchange  Floor  at 
that  price  at  the  time  of  the  cross. 

Finally,  the  Commission  believes  that 
because  the  CHX  proposal  is  hmited  to 
crosses  not  involving  principal 
transactions  of  the  executing  broker  (i.e., 
limited  to  orders  in  which  the  floor 
broker  acts  as  agent)  it  would  not  grant 
priority,  parity  or  precedence  to  the 
order  of  a  member  inconsistent  with 
Section  11(a)(1)(G)  of  the  Act  >«  or 
Exchange  Act  Rule  llal-l(T)(a)(3) 
thereunder.  i«  For  purposes  of  the 
proposed  rule  change,  the  CHX  has 
defined  the  term  "customer  order"  as  an 
order  that  a  broker  represents  in  an 
agency  capacity,  including  a 
professional  order  that  is  not  for  an 
account  associated  vdth  the  executing 
broker.  Because  the  definition  of 
"customer  order"  excludes  (and,  thus 
does  not  grant  priority  to)  an  order  for 
an  account  over  which  the  broker  or  an 
associated  person  of  the  broker  exercises 
investment  discretion,  the  Commission 
is  satisfied  that  the  proposed  rule 
change  complies  with  Section  11(a)  of 
the  Act. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^o  that  the 
proposed  rule  change  (SR-CHX-98-27) 
is  approved. 


>' 15  U.S.C.  78f[b)(5). 

>»15  U.S.C.  78k-l(a)(l)(C)(ii). 


"See  Amex  Rule  126(g).  Commentary  .02:  NYSE 
Rule  72(b)(Prioritv  of  Agency  Cross  Transactions): 
PCX  Rule  5. 14(b)." Commentary  .05. 

'•15  U.S.C.  78k(a)(l)(G). 
-  •'>17C.F.R.240.11al-l(T)(a)(3). 

0  15U.S.C.  78s(b)(2). 
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For  the  Coin  mission,  by  the  Division  of 
Market  Regula:ion.  pursuant  to  delegated 
authority.^' 
Margaret  H.  NicFarland, 
Depu  ty  Secretary. 
[PR  Doc.  99-2|36  Filed  2-4-99:  8:45  am] 

BtLUNQ  CODE  anO-01-M 

SECURmES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41004;  RIe  No.  SR- 
MBSCC-93-0$] 

Self-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Order  Granting 
Approval  of  $  Proposed  Rule  Change 
Increasing  the  Number  of  Directors 

January  29. 19^9. 

On  November  5,  1998.  MBS  Clearing 
Corporation  C"MBSCC")  filed  with  the 
Securities  ani  i  Exchange 
("Commissioi")  the  proposed  rule 
change  (File  :  >Jo.  SR-MBSCC-98-03) 
pursuant  to  Section  19(b)(1)  of  the 
Securities  an  i  Exchange  Act  of  1934 
("Act").*  Not  ice  of  the  proposal  was 
published  in  the  Federal  Register  on 
November  30,  1998.^  For  the  reasons 
discussed  bel  ow,  the  Commission  is 
approving  this  proposed  rule  change. 

I.  Descriptioi  t 

The  rule 
Section  3.1  o 
increase  the 
board  from  tl 
Currently, 
divided  into 
II  each  consi^ 
Class  in 
the  rule 
consist  of  fiv(! 

MBSCCs  s 
provides  that 
management. 
National 
Corporation, 
directors 
participants, 
two  additional 
MBSCCs 


M]  JSCC 


cons  sts 


>  chan  ;e 


^'17CFR200 

'  15  U.S.C. 

'  Securities  an 
40702  (Novembe 

5  Article  3 
election,  and  terr  i 

MS  U.S.C.  78<i -1(b)(3)(C) 


cljange  amends  Article  3, 
MBSCCs  By-laws  to 
t^umber  of  directors  on  its 
irteen  to  fifteen.^ 

has  thirteen  directors 
hree  classes.  Classes  I  and 
of  four  directors,  and 
of  five  directors.  Under 
each  class  will  now 
directors. 

lareholders  agreement 
one  director  represents 
one  director  represents  the 
Secikrities  Clearing 

ind  the  remaining 
repi  Bsent  MBSCCs 

Jnder  the  rule  change,  the 
directors  will  represent 
participants. 


II.  Discussioi 

Section  17i  1(b)(3)(C)*  provides  that 
the  rules  of  a  clearing  agency  must 
provide  for  tie  fair  representation  of  its 
shareholders  or  members  and 
participants  i  n  the  selection  of  directors. 
The  Commiss  ion  believes  that  the 
increase  in  thie  size  of  MBSCCs  board 


0-3(a)(12). 
78sjb)(l). 

Exchange  Act  Release  No.  34- 

23.  1998)  63  FR  65831. 
Section  3.1  governs  the  number, 

of  ofHce  of  directors. 


is  consistent  with  the  Act's  fair 
representation  requirements  because  the 
addition  of  two  directors  will  increase 
the  opportunity  for  participants  to  be 
represented  on  MBSCCs  board  and 
should  allow  the  board  to  more 
accurately  reflect  its  membership. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  MBSCC- 
98-03)  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  5 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  99-2735  Filed  2-4-99;  8:45  amj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40992;  File  No.  SR-NASD- 
98-94] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the 
Adjudication  of  Clearly  Erroneous 
Transactions 

January  28,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
18,  1998,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  wholly-owned  regulatory 
subsidiary,  NASD  Regulation,  Inc. 
("NASD  Regulation"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
III  below,  which  items  have  been 
prepared  by  NASD  Regulation.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  NASD  Rule  11890  ("Rule")  to 


M7CFR200.30-3(a)(l2). 
'  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 


conform  the  time  frame  for  requesting  a 
clearly  erroneous  adjudication  for  pre- 
opening  transactions  to  the  30-minute 
time  frame  that  appUes  to  trades  that 
occur  after  10:00  a.m.  Below  is  the  text 
of  the  proposed  rule  change.  Proposed 
new  language  is  in  italics;  proposed 
deletions  are  in  brackets. 

11890.  Clearly  Erroneous  Transactions 

(a)  No  Change 

(b)  Procedures  for  Reviewing 
Transactions 

(1)  Any  member  or  person  associated 
with  a  member  that  seeks  to  have  a 
transaction  reviewed  pursuant  to 
paragraph  (a)  hereof,  shall  submit  a 
written  complaint,  via  facsimile  or 
otherwise,  to  Nasdaq  Market  Operations 
in  accordance  with  the  following  time 
parameters: 

(A)  For  transactions  occurring  at  or 
after  9:30  a.m..  Eastern  Time,  but  prior 
to  10:00  a.m..  Eastern  Time,  complaints 
must  be  submitted  by  10:30  a.m.. 
Eastern  Time;  and 

(B)  For  transactions  occurring  (on)  . 
prior  to  9:30  a.m..  Eastern  Time  and 
those  occurring  at  or  after  10:00  a.m., 
Eastern  Time,  complaints  must  be 
submitted  within  thirty  minutes. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Rule  sets  forth  the  process 
through  which  The  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq")  may  review 
certain  transactions  and  declare  them 
null  and  void  or  otherwise  modify  their 
terms.  In  early  1998,  the  Commission 
approved  changes  to  the  rule  to  make 
this  process  more  efficient  and  fair 
("Amendments"). 3  Among  other  things, 
the  rule  was  amended  to  shorten  the 


'  Securities  Exchange  Act  Release  No.  39550 
(January  14. 1998),  63  FR  4333  (January  28,  1998} 
(approving  SR-NASD-96-51). 
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time  period  to  submit  erroneous 
transaction  complaints — from  any  time 
during  the  trading  day  to  within  30 
minutes  of  the  erroneous  transaction. 
This  was  done  to  reduce  the  potential 
for  firms  to  wait  until  the  end  of  the  day 
to  decide  whether  an  erroneous  trade 
became  unprofitable,  and  to  ensure  that 
firms  give  the  counterparty  adequate 
notice  in  close  proximity  to  the  time  of 
execution. 

Because  of  the  high  volume  of  trading 
commencing  at  the  9:30  a.m.  opening, 
however,  the  NASD  intended  to  provide 
additional  time  to  submit  adjudication 
requests  for  trades  occurring  between 
9:30  a.m.  and  10:00  a.m.  Specifically, 
the  NASD  intended  that  members  have 
until  10:30  a.m.  to  request  an 
adjudication  for  trades  occurring 
between  the  9:30  a.m.  open  and  10:00 
a.m.  The  rule,  however,  currently  only 
references  trades  that  occur  between 
10:00  a.m.,  and  is  silent  as  to  trades  that 
occur  before  the  9:30  a.m.  opening. 
Consequently,  a  literal  reading  of  the 
Rule  accords  additional  time  to  pre-9:30 
a.m.  transactions  as  well  as  those  that 
occur  between  9:30  and  10:00. 

The  NASD  staff  identified  this  issue  at 
the  time  the  Commission  approved  the 
Amendments,  but  agreed,  in 
consultation  with  Commission  staff,  to 
wait  and  observe  the  operation  of  the 
amended  Rule.  After  administering  the 
Rule  for  eight  months  under  the  new 
time  parameters,  the  NASD  has 
confirmed  its  original  belief  that  this 
additional  time  is  not  necessary  with 
respect  to  pre-opening  transactions,  and 
reiterates  its  view  that  it  is  in  fact 
inconsistent  with  the  original  intent  of 
the  Amendments. 

In  particular,  the  NASD  notes  that  of 
27  requests  for  adjudication  pre-opening 
trades  received  to  date  since  the 
Amendments,  more  than  half  were 
submitted  by  members  within  30 
minutes  (in  several  instances  within  ten 
minutes)  even  though  they  had  as  long 
as  90  minutes  to  do  so  in  some  cases. 
More  importantly,  virtually  all  of  these 
requests  (23  of  27)  were  made  after  the 
market  opened  and  thus  after  the 
requesting  party  had  an  opportunity  to 
observe  the  direction  of  the  market. 
While  the  NASD  still  believes  that  it  is 
appropriate  to  provide  additional  time 
to  request  an  adjudication  for  erroneous 
trades  that  occur  following  the  opening, 
the  NASD  does  not  believe  members 
should  be  provided  with  this  additional 
time  for  pre-opening  transactions.  Such 
additional  time  is  inconsistent  with  the 
intent  of  the  Amendment,  and  leaves 
the  potential  for  the  same  abuses  and 
risks  that  the  Amendments  sought  to 
address. 


Accordingly,  this  proposed  rule 
change  merely  conforms  the  pre- 
opening  time  frame  to  the  same  30- 
minute  standard  that  applies  to  trades 
occurring  on  or  after  10:00  a.m. 

2.  Statutory  Basis 

NASD  Regulation  beUeves  the 
proposed  rule  change,  by  helping  to 
ensure  that  clearly  erroneous 
transactions  are  quickly  corrected  or 
nullified  and  properly  reported  to  the 
public,  is  consistent  with  the  Act  and  in 
particular  with  Sections  15A(b)(6)^  and 
llA(a)(l)(C)5  of  the  Act.  Among  other 
things.  Section  15A(b)(6)  requires  that 
the  rules  of  a  national  securities 
association  be  designed  to  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system  and  in 
general  to  protect  investors  and  the 
public  interest.  Section  15A(b)(6)  also 
provides  that  the  rules  of  the  association 
not  he  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers.  Section 
llA(a)(l)(C)  provides  that,  among  other 
things,  it  is  in  the  pubUc  interest  to 
assure  the  availability  of  information 
with  respect  to  quotations  for  and 
transactions  in  securities  to  brokers, 
dealers,  and  investors. 

In  the  proposed  rule  change,  NASD 
Regulation  provides  greater  specificity 
in  the  procedures  for  resolving  pre- 
opening  clearly  erroneous  transactions. 
NASD  Regulation  believes  that  the 
proposed  amendments  to  the  NASD's 
procedures  to  review  these  transactions 
should  benefit  market  participants  by 
promoting  fair  and  efficient  resolution 
of  disputes  involving  clearly  erroneous 
transactions.  In  addition,  the  proposed 
rule  change  addresses  concerns  raised 
by  the  Commission  in  its  August  8, 
1996,  Report  Pursuant  to  Section  21(a) 
of  the  Securities  Exchange  Act  of  1934 
Regarding  the  NASD  and  The  Nasdaq 
Stock  Market  regarding  the  fairness  of 
the  clearly  erroneous  review  process. 
NASD  Regulation  believes  that  the 
proposed  rule  change  will  make  the 
process  for  resolving  clearly  erroneous 
transaction  complaints  more  fair  and 
more  efficient.  In  this  regard,  the 
proposal  is  consistent  with  Section 
15A(b)(6)  of  the  Act  because  it  helps  to 
ensure  that  the  Rule  does  not  permit 
unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

Further,  it  is  important  for  the  proper 
functioning  of  the  securities  markets 
that  investors  be  able  to  rely  on  reported 
transactions  as  accurately  reflecting  the 
current  state  of  the  market  and  actual 


*  15  U.S.C.  78o-3(b)(6). 
5  15U.S.C.  78k-l(a)(l)(C). 


executions.  When  clearly  erroneous 
transactions  are  publicly  reported,  it  is 
important  that,  whenever  possible, 
Nasdaq  correct  these  errors  and  the 
inaccurate  information  that  was 
disseminated  in  the  market  about  these 
transactions  as  quickly  as  possible. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

NASD  Regulation  did  not  solicit  or 
receive  written  comments  on  the 
proposal. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Secretaries  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
-  Room  in  Washington.  DC.  Copies  of 
:>uch  filing  will  also  be  available  for 
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and 


inspection 
office  of  the 
should  refer 
94  and  should 
26, 1999 


copying  at  the  principal 
$ASD.  All  submissions 
File  No.  SR-NASD-98- 
be  submitted  by  February 


lo 


For  the  Comi  nission,  by  the  Division  of 
Market  Regulal  ion,  pursuant  to  delegated 
authority.^ 

Margaret  H.  MtFarland, 

Deputy  Secretciy. 

(PR  Doc.  99-27J33  Filed  2-4-99;  8:45  am) 

BILLING  CODE  8040-01-M 

] 

SECURITIES  [and  EXCHANGE 
COMMISSION 

[Release  No.  34-40994;  File  No.  SR-PCX- 
98-63] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  mmediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to  the 
OptiMark  System  and  Stop  Orders 


January  28,  19S9 

Pursuant  to 
Securities  Ex<  hange 
("Act").' 
December  24. 
Exchange,  Inc. 
filed  with  the 
Commission  ( 
the  proposed 
in  Items  I,  II. 
have  been 
The  Commiss 


Section  19(b)(1)  of  the 
Act  of  1934 
is  hereby  given  that  on 
1998,  the  Pacific 
("PCX"  or  "Exchange") 
Securities  and  Exchange 
'SEC"  or  "Commission") 
■ule  change  as  described 
#nd  III  below,  which  Items 

by  the  Exchange, 
on  is  publishing  this 

comments  on  the 
change  from  interested 


pre  pared 


notice  to  solicit 
proposed  rule 
persons. 

I.  Self-Regulaiory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
Rules  5.8(j)  ai  d  5.32(a)  to  clarify  the 
responsibilitii  s  of  PCX  members 
regarding  the  landling  of  stop  orders 
relative  to  exe  cutions  resulting  from  the 
PCX  Apphcat  on  of  the  OptiMark 
System. 

The  text  of  he  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  PC!  C  and  at  the  Commission. 

n.  Self-ReguUtory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  Ivith  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comment*  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  mj  y  be  examined  at  the 


•17CFR20O.3d-3(a)(12). 
'  15  U.S.C.  78s(  i)(l). 


places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
Rules  5.8(j)  and  5.32(a)  to  clarify  the 
responsibilities  of  PCX  members 
regarding  the  handling  of  stop  orders 
relative  to  executions  resulting  from  the 
PCX  Application  of  the  OptiMark 
System.  The  proposed  amendments 
clarify  that  all  round-lot  stop  orders  in 
dually-traded  securities  that  are 
afforded  primary  market  protection 
("PMP")  will  not  be  elected  and 
executed  based  on  transactions  that 
emanate  from  the  OptiMark  System.  The 
Exchange  believes  that  the  proposed 
rule  change  will  clarify  the  treatment  of 
stop  orders  under  PCX's  rules,  thereby 
promoting  a  more  effective  and  orderly 
market  operation. 

The  Exchange  proposes  changes  to 
Rules  5.8(j)  and  5.32(a)  for  the  following 
reasons: 

First,  stop  orders  are  not  eligible  for 
entry  as  profiles  in  the  OptiMark 
System.  Consequently,  a  specialist  or 
floor  broker  carmot  interact  with  the 
trade  results  that  are  generated  from  a 
single  call  cycle  in  order  to  comply  with 
the  execution  requirements  for  stop 
orders  (prints  resulting  from  an 
OptiMark  call  cycle  occur  in  an 
uninterrupted  batch). 

Second,  a  stop  order  is  contingent  on 
its  election  and  execution  occurring  in 
a  continuous  sequence  of  trades  in  an 
auction  market.  OptiMark  is  a  call 
market  in  which  executions  occur  on  a 
periodic  basis  and,  as  a  result,  it  is  not 
conducive  to  the  election  and  execution 
of  such  orders. 

Third,  since  an  OptiMark  match  cycle 
generates  trades  at  a  range  of  prices,  the 
election  of  a  stop  order  by  including 
OptiMark  prints  may  result  in  a 
customer  receiving  an  unfavorable 
execution,  particularly  if  the  traditional 
primary  market  (New  York  Stock 
Exchange  ("NYSE")  or  American  Stock 
Exchange  ("AMEX"))  would  not  reach 
the  election  price. 

Fourth,  given  PCX  technology  in  the 
current  trading  environment,  the 
Specialists  are  unable  to  distinguish 
between  OptiMark  and  non-OptiMark 
prints  that  occur  on  the  PCX. 

Finally,  the  proposal  is  consistent 
with  the  interpretation  of  PCX  Rule 
5.8(j)  in  that  stop  orders  have,  in 


practice,  been  elected  and  executed 
based  on  transactions  emanated  from 
the  primary  markets  (NYSE  and  AMEX). 

2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  ^  of  the  Act  in  general  and 
further  objectives  of  Section  6(b)(5)  ^  in 
particular,  because  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  facilitate  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanisms  of  a  free 
and  open  market  and  a  national  market 
system,  and  to  protect  investors  and  the 
public  interest.* 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed- rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange  and  therefore,  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act  s  and 
subparagraph  (e)(1)  of  Rule  19b-4 
thereunder.^ 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing; 
including  whether  the  proposed  rule 
change  is  consistent  with  die  Act. 


» 15  U.S.C.  78ffb). 

M5  U.S.C.  78f(b)(5). 

^In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

5  15U.S.C.  78s(b)(3)(A)(i). 

'>17CFR240.19b-4(e)(l). 
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Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-PCX-98-63  and  should  be 
submitted  by  February  26, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  99-2734  Filed  2-4-99;  8:45  ami 
BILUNQ  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3153] 

State  of  Tennessee 

As  a  result  of  the  President's  major 
disaster  declaration  on  January  19, 1999, 
and  an  amendment  thereto  on  January 
23. 1  find  that  Benton,  Carroll,  Crockett, 
Decatur,  Dickson.  Hardeman,  Haywood, 
Henderson,  Humphreys,  Lauderdale, 
Madison,  Maury,  Montgomery,  and 
Perry  Coimties  in  the  State  of  Tennessee 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms, 
tornadoes,  and  high  winds  beginning  on 
January  18, 1999  and  continuing. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
March  19, 1999  and  for  economic  injury 
until  the  close  of  business  on  October 
19, 1999  at  the  address  listed  below  or 
other  locally  announced  locations: 
U.S.  Small  Business  Administration, 
Disaster  Area  2  Office,  One  Baltimore 
Place.  Suite  300.  Atlanta,  GA  30308 

In  addition,  applications  for  economic 
injury  loans  fi-om  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Cheatham, 


Chester,  Dyer,  Fayette,  Gibson,  Giles, 
Hardin,  Henry,  Hickman,  Houston, 
Lawrence,  Lewis,  Marshall,  McNairy, 
Robertson,  Stewart,  Tipton,  Wayne, 
Weakley,  and  Williamson  Counties  in 
Tennessee;  Mississippi  County, 
Arkansas;  Christian  and  Todd  Counties 
in  Kentucky;  and  Alcorn,  Benton,  and 
Tippah  Counties  in  Mississippi. 
The  interest  rates  are: 


U.S.  Small  Business  Administration, 
Disaster  Area  4  Office,  P.  O.  Box 
13795,  Sacramento,  CA  95853-4795 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

HOMEOWNERS  WITH  CREDIT 

AVAILABLE  ELSEWHERE  .... 

6.375 

HOMEOWNERS         WITHOUT 

CREDIT   AVAILABLE   ELSE- 

WHERE   

3.188 

BUSINESSES    WITH    CREDIT 

AVAILABLE  ELSEWHERE  .... 

8.000 

BUSINESSES       AND       NON- 

PROFIT     ORGANIZATIONS 

WITHOUT    CREDIT    AVAIL- 

ABLE ELSEWHERE  

4.000 

OTHERS    (INCLUDING    NON- 

PROFIT    ORGANIZATIONS) 

WITH    CREDIT    AVAILABLE 

ELSEWHERE  

7.000 

For  Economic  Injury: 

BUSINESSES      AND      SMALL 

AGRICULTURAL  COOPERA- 

TIVES    WITHOUT     CREDIT 

AVAILABLE  ELSEWHERE  .... 

4.000% 

'  17  CFR  200,30-3(a)(12). 


The  number  assigned  to  this  disaster 
for  physical  damage  is  315311.  For 
economic  injury  the  numbers  are 
9A8300  for  Tennessee,  9A8400  for 
Arkansas,  9A8500  for  Kentucky,  and 
9A8600  for  Mississippi. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  January  27, 1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  99-2708  Filed  2-4-99;  8:45  am] 

BILUNG  CODE  802S-01-^ 


SMALL  BUSINESS  ADMINISTRATION 

[Deciaratlon  of  Disaster  #3155] 

State  of  Washington  (and  a 
Contiguous  County  in  Oregon,  #3156) 

Pacific  County  and  the  contiguous 
counties  of  Grays  Harbor,  Lewis,  and 
Wahkiakum  in  the  State  of  Washington, 
and  Clatsop  County  in  the  State  of 
Oregon  constitute  a  disaster  area  as  a 
result  of  a  hotel  fire  which  occurred  on 
November  5, 1998  in  the  Town  of 
Raymond.  Applications  for  loans  for 
physical  damage  from  this  disaster  may 
be  filed  until  the  close  of  business  on 
March  29, 1999  and  for  economic  injury 
until  the  close  of  business  on  October 
27, 1999  at  the  address  listed  below  or 
other  locally  announced  locations: 


Percent 

For  Physical  Damage: 

HOMEOWNERS  WITH  CREDIT 

AVAILABLE  ELSEWHERE  .... 

6.750 

HOMEOWNERS         WITHOUT 

CREDIT   AVAILABLE   ELSE- 

WHERE   

3.375 

BUSINESSES    WITH    CREDIT 

AVAILABLE  ELSEWHERE  .... 

8.000 

BUSINESSES       AND       NON- 

PROFIT     ORGANIZATIONS 

WITHOUT    CREDIT    AVAIL- 

ABLE ELSEWHERE  

4.000 

OTHERS    (INCLUDING    NON- 

PROFIT    ORGANIZATIONS) 

WITH    CREDIT    AVAILABLE 

ELSEWHERE  

7.000 

For  Economic  Injury: 

BUSINESSES      AND      SMALL 

AGRICULTURAL  COOPERA- 

TIVES    WITHOUT     CREDIT 

AVAILABLE  ELSEWHERE  .... 

4.000 

The  numbers  assigned  to  this  disaster 
for  physical  damages  are  315505  for 
Washington  and  315605  for  Oregon.  For 
economic  injury  the  numbers  are 
9A9600  for  Washington  and  9A9700  for 
Oregon. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  January  27, 1999. 
Fred  P.  Hochberg, 
Acting  Administrator 
(FR  Doc.  99-2709  Filed  2-4-99;  8:45  am) 

BILUNQ  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

SBA  Equity  Partners,  Inc.  (License  No. 
05/05-4233),  Notice  of  Surrender  of 
License 

Notice  is  hereby  given  that  SBC 
Equity  Partners,  Inc.  One  South  Wacker 
Drive,  Chicago,  Illinois  60606,  has 
surrendered  their  license  to  operate  as  a 
small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended  (the  Act).  SBC 
Equity  Partners,  Inc.  was  licensed  by 
Small  Business  Administration  on 
February  26,  1998. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
was  accepted  on  this  date,  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.59.11,  Small  Business 
fnvestment  Companies) 
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Dated:  )anuar  i  28,  1999 
Don  A.  Christei  sen, 
Associate  Admi  nistratorfc 
[FR  Doc.  99-271 17 
BILLING  CODE  802  -01-P 


br/nves(me7i(. 
Filed  2-4-99;  8:45  ami 


SMALL  BUSIf  lESS  ADMINISTRATION 

Chairs-Regional  Fairness  Boards  1-10 
Meeting 

The  Small  E  usiness  Administration 
Chairs-Region  il  Fairness  Board  1-10 
Meeting  Local  jd  in  the  geographical 
area  of  Chicagj,  IL,  will  hold  a  strategy 
meeting  at  8:3  )  a.m.  on  Saturday, 
February  9.  1999  at  SBA  National 
Ombudsman's  Office,  500  W  Madison 
St.,  Suite  124C,  Chicago,  IL  60661,  to 
collect  Fairness  Board  Chairs'  comments 
on  the  1999  dilaft  Report  To  Congress,  as 
well  as  to  obta  n  recommendations  and 
other  input  foi  the  annual  Report  to 
Congress. 

For  further  in  onnation,  contact,  Gary  P. 
Peele  (312)  353- 0880. 
Shirl  Thomas, 

Director,  Office  i  )f  External  Affairs. 
|FR  Doc.  99-277  9  Filed  2-4-99;  8:45  ami 
BILUNO  CODE  8029  -01-^ 


SMALL  BUSINESS  ADMINISTRATION 

Region  VI — Houston  District  Advisory 
Council  Meeting;  Public  Meeting 


ini 


The  U.S.  SnJall 
Administratioi  i 
Advisory  Couqcil 
geographical 
hold  a  public 
Tuesday,  Mardh 
will  be  conduc  ted 
Room  at  the  S«iall 
Administrati 
Freeway,  Suite 
77074.  This  m 
to  discuss  sue)  i 
presented  by 
Advisory  Council 
Small  Busines; 
other  attendin; ; 

For  further 
Milton  Wilson, 
the  Small  Business 
9301  Southweit 
Houston,  Texas 
(713) 773-650^ 
Shirl  Thomas, 


Director,  Office 
(FR  Doc.  99-2 7 :te 


BILLING  CODE  8029 -01 -M 


Business 
— Region  VI — Houston 
,  located  in  the 
afea  of  Houston,  Texas  will 
eeting  at  1:00  p.m.  on 
2,  1999.  The  meeting 
in  the  Conference 
Business 
,  9301  Southwest 
550,  Houston,  Texas 
I  teting  will  be  conducted 

business  as  may  be 
liembers  of  the  District 
the  staff  of  the  U.S. 
Administration,  and 

information,  vmte  to 
Jr.  District  Director,  at 

Administration, 
Freeway,  Suite  550, 
77074-1591  or  call 


>f  External  Affairs- 
Filed  2-4-99;  8:45  am] 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

In  compUance  with  PL.  104-13,  the 
Paperwork  Reduction  Act  of  1995,  SSA 
is  providing  notice  of  its  information 
collection  packages  that  require 
submission  to  the  Office  of  Management 
and  Budget  (0MB).  SSA  is  soliciting 
comments  on  the  accuracy  of  the 
agency's  burden  estimate;  the  need  for 
the  information;  its  practical  utility; 
ways  to  enhance  its  quality,  utility  and 
clarity;  and  on  ways  to  minimize  burden 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

I.  The  information  collections  listed 
below  will  be  submitted  to  OMB  vdthin 
60  days  from  the  date  of  this  notice. 
Therefore,  comments  and 
recommendations  regarding  these 
information  collections  would  be  most 
useful  if  received  by  the  Agency  within 
60  days  ft-om  the  date  of  this 
publication.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  at  the  address  listed  at  the  end 
of  the  notices. 

1 .  Application  for  Benefits  Under  a 
U,S,  International  Social  Security 
Agreement — 0960-0448.  The 
information  collected  on  form  SSA- 
2490  is  used  by  the  Social  Security 
Administration  to  determine  a 
claimemt's  eligibility  for  U.S.  Social 
Security  benefits  under  the  provisions 
of  an  international  social  security 
agreement.  It  is  also  used  to  take  an 
application  for  benefits  from  a  foreign 
country  under  an  agreement.  The 
respondents  are  individuals  who  are 
applying  for  benefits  from  either  the 
United  States  and/or  a  foreign  country 
with  which  the  United  States  has  an 
agreement.  The  United  States  currently 
has  17  such  agreements. 

Number  of  Respondents:  20,000. 

Frequency  of  response:  1 . 

Average  Burden  per  response:  30 
minutes. 

Estimated  Annual  Burden:  10,000 
hours. 

2.  0960-NEW.  Public  Law  105-277 
authorizes  SSA  to  conduct  a  Medicare 
buy-in  demonstration  project  to  evaluate 
means  to  promote  the  Medicare  buy-in 
programs  targeted  to  elderly  and 
disabled  individuals  under  titles  XVIII 
and  XiX  of  the  Social  Security  Act.  A 
lack  of  awareness  about  the  Medicare 
buy-in  programs  appears  to  be  one  of 
the  major  obstacles  to  enrollments. 
Other  obstacles  to  enrollment  include 
the  confusion  of  potential  eligibles  as  to 
how  to  apply  for  these  programs  and  a 


preference  for  dealing  with  SSA  field 
offices  rather  than  with  local  Medicaid 
offices. 

SSA  will  screen  respondents 
voluntarily  for  potential  Medicare  Part  B 
buy-in  eligibility  using  a  screening 
guide  developed  for  this  purpose.  The 
screening  guide  will  collect  information 
from  SSA  beneficiaries  regarding 
income,  resources,  marital  status  and 
living  arrangements  and  also  ask 
questions  about  their  awareness  of 
Medicare  Part  B  buy-in  programs.  SSA 
will  gather  this  information  to  identify 
and  overcome  obstacles  to  Medicare 
Part  B  buy-in  eruollments  and  to  screen 
for  potential  eligibility  for  Medicare  Part 
B  benefits.  The  demonstration  project 
ends  on  December  31,  1999. 

Number  of  Respondents:  1 30,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  43,334 
hours. 

II.  The  information  collections  listed 
below  have  been  submitted  to  OMB  for 
clearance.  Written  comments  and 
recommendations  on  these  information 
collections  would  be  most  useful  if 
received  within  30  days  fi-om  the  date 
of  this  publication.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  and  the  OMB  Desk  Officer  at  the 
addresses  listed  after  these  notices. 

1.  Authorization  to  Obtain  Earnings 
Data  from  the  Social  Security 
Administration— 0960-NEW.  SSA 
collects  this  information  when  a  wage 
earner  or  a  third  party  requests  detailed 
earnings  information  pertaining  to  the 
wage  earner  from  the  Social  Security 
Administration.  The  information 
provided  on  form  SSA-581  is  used  by 
SSA  to  verify  the  authorization  to  access 
earnings  record  data  and  to  produce  an 
itemized  statement  for  release  to  the 
third  party  named  on  the  form.  The 
information  is  provided  by  the  wage 
earner  and/or  the  third  party. 

Number  of  Respondents:  60,000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  2 
minutes. 

Estimated  Annual  Burden:  2,000 
hours. 

2.  Organization  Profile— 0960-NEW. 
The  Social  Security  Administration 
(SSA)  will  use  the  information  collected 
on  the  Organization  Profile 
questionnaire  to  create  a  database  of 
third  party  stakeholders.  This  database 
will  support  the  delivery  of  information 
about  Social  Security  programs  to  these 
interested  parties,  and  enable  SSA  to 
target  relevant  information  to  those 
organizations  while  restricting 
unwanted  material.  The  respondents  are 
community  organizations,  State  and 
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local  government  agencies,  advocacy 
groups  and  community  service 
organizations. 

Number  of  Respondents:  10,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  7 
minutes. 

Estimated  Annual  Burden:  1,167 
hours. 

You  can  obtain  a  copy  of  the 
collection  instruments  or  the  0MB 
clearance  packages  by  calling  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4145  or  by  writing  to  him  at  the  address 
below. 

(SSA) 

Social  Security  Administration, 
DCFAM,  Attn:  Frederick  W. 
Brickenkamp,  6401  Security  Blvd.,  1- 
A-21  Operations  Bldg.,  Baltimore, 
MD  21235 

(0MB) 

Attn:  Lori  Schack,  New  Executive  Office 
Building.  Room  10230,  725  17th  St., 
NW,  Washington,  D.C.  20503 

Dated:  February  1, 1999. 
Frederick  W.  Brickenkamp, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

[FR  Doc.  99-2738  Filed  2-4-99;  8:45  am) 

BILUNO  CODE  419»-29-P 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  the  Week  Ending  January 
29,1999 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 

Docket  Number:  OST-99-5052 

Date  Filed:  January  27, 1999 

Parties:  Members  of  the  hitemational 
Air  Transport  Association 

Subject: 
PTC23  EUR-SEA  0064  dated 

December  18. 1998 
Europe- South  East  Asia  Expedited 

Resos 
r_i— 002q,  r-3— 07lhh,  r-5— 078o 
r-2— 015v,  r-4— 076tt,  r-6— 084cc 
Intended  effective  date:  February  1, 
1999 

Dorothy  W.  Walker, 

Federal  Register  Liaison. 

[FR  Doc.  99-2724  Filed  2-4-99;  8:45  am] 

BILUNQ  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG-1 999-6042] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Request  for  comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  44 
U.S.C.  3501-3520,  the  Coast  Guard 
intends  to  request  the  Office  of 
Management  and  Budget's  (0MB) 
approval  for  the  renewal  of  five 
Information  Collection  Requests  (ICR). 
These  ICRs  include:  (1)  The  Tank  Vessel 
Examination  Letter  (CG-840S-1&2). 
Certificate  of  Compliance.  Boiler/ 
Pressing  Vessel  Repairs.  Cargo  Gear 
Records,  and  Shipping  Papers;  (2)  Self- 
propelled  Liquefied  Gas  Vessels;  (3) 
Alternate  CompUance  Program — Record 
of  Inspections;  (4)  Requirements  for 
Lightering  of  Oil  and  Hazardous 
Materials  Cargoes;  and  (5)  Instructional 
Material  for  Lifesaving.  Fire  Protection 
and  Emergency  Equipment.  Before 
submitting  the  ICRs  to  OMB.  the  Coast 
Guard  is  asking  for  comments  on  the 
collections  described  below. 
DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  April  6. 1999. 
ADDRESSES:  You  may  mail  comments  to 
the  Docket  Management  Facility. 
(USCG-199-  ).  U.S.  Department  of 

Transportation,  room  PL-401.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  or  deliver  them  to  room 
PL-401,  located  on  the  Plaza  Level  of 
the  Nassif  Building  at  the  same  address 
between  10  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
document.  Comments  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  PL— 401, 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  same  address  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  access  this  docket  on  the 
Internet  at  http://dins.dot.gov. 

Copies  of  the  complete  Information 
Collection  Request  are  available  through 
this  docket  on  the  Internet  at 
http:dms.dot.gov  and  also  from 
Commandant  (G-SII-2).  U.S.  Coast 
Guard  Headquarters,  room  6106,  (Attn: 
Barbara  Davis),  2100  Second  Street  SW.. 
Washington,  DC  20593-0001.  The 
telephone  number  is  202-267-2326. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information 


Management,  202-267-2326.  for 
questions  on  this  doounent.  Should 
there  be  questions  on  the  docket, 
contact  Pat  Chesley.  Coast  Guard 
Dockets  Team  Leader,  or  Dorothy 
Walker,  Chief,  Documentary  Services 
Division,  U.S.  Department  of 
Transportation,  202-366-9330. 

Request  for  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
comments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  document 
(USCG-1999-    )  and  the  specific 
Information  Collection  Request  (ICR)  to 
which  each  comment  applies,  and  give 
the  reason{s)  for  each  comment.  Please 
submit  all  comments  and  attachments  in 
an  unboimd  format  no  larger  than  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

Information  Collection  Requests 

1.  Title:  Tank  Vessel  Examination 
Letter  (CG-840S-1  &  2),  Certificate  of 
Compliance,  Boiler/Pressure  Vessel 
Repairs,  Cargo  Gear  Records,  and 
Shipping  Papers. 

OMB  Control  Number:  2115-0504. 

Summary:  The  information  in  this 
report  is  collected  to  ensure  compliance 
with  U.S.  regulations  as  part  of  the 
Coast  Guard's  Marine  Safety  Program. 

Need:  Title  46  United  States  Code 
(USC)  3301,  3305,  3306,  3702,  3703, 
3711,  and  3714  authorizes  the  Coast 
Guard  to  estabUsh  marine  safety 
regulations  to  protect  life,  property,  and 
the  environment.  Title  46  Code  of 
Federal  Regulations  (CFR)  prescribe 
these  Coast  Guard  regulations. 

The  requirements  for  reporting  Boiler/ 
Pressure  Valve  Repairs,  maintaining 
Cargo  Gear  Records,  maintaining 
Shipping  Papers,  issuance  of  Certificates 
of  Compliance  and  Tank  Vessel 
Examination  Letters  (CG-840S-1/CG- 
840S-2,  as  appropriate)  provide  the 
marine  inspector  with  available 
information  as  to  the  condition  of  a 
vessel  and  its  equipment.  It  also 
contains  information  on  the  vessel 
owner  and  lists  the  type  and  amount  of 
cargo  that  has  been  or  is  being 
transported.  These  requirements  all 
relate  to  the  promotion  of  safety  of  life 
at  sea  and  protection  of  the  marine 
environment. 

Respondents:  Vessel  owners  and 
operators. 

Frequency:  On  occasion. 

Burden:  "The  estimated  burden  is 
21,.')31  hours  annually. 
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2.  Title:  Se  f-propelled  Liquefied  Gas 
Vessels. 

0MB  Contipl  Number:  2115-0113. 

Summary:  The  information  in  this 
report  is  neec  ed  to  ensure  compliance 
with  U.S.  regjlations  for  the  design  and 
operation  of  iquefied  gas  carriers. 

Need:  Title  46  U.S.C.  3703  and  9101 
authorizes  th  5  Coast  Guard  to  establish 
regulations  tc  protect  life,  property,  and 
the  environment  from  the  hazards 
associated  with  the  carriage  of  bulk 
liquid  dangerous  cargoes.  Title  46  CFR, 
part  154  prescribes  the  Coast  Guard 
regulations  far  the  carriage  of  liquefied 
gases  in  bulk  on  self-propelled  vessels 
by  establishir  g  rules  for  the  design, 
construction,  equipment,  personnel 
safety,  and  of  eration  of  these  vessels. 

Responden  s:  Vessel  owTiers  and 
operators. 

Frequency:  On  occasion. 

Burden:  the  estimated  burden  is  4,070 
hours  annual  y. 

3.  T?f/e;  AhBrnateCompHance 
Program — Re(  ord  of  Inspections. 

Summary: '  'he  information  for  this 
report  is  only  collected  when  an  owner/ 
operator  of  an  inspected  vessel 
voluntarily  d«cides  to  participate  in  the 
U.S.  Coast  Guard's  Alternate 
Compliance  Program  (ACP).  The 
information  collected  will  be  used  to 
assess  compli  mce  prior  to  issuance  of  a 
Certificate  of !  nspection. 

iVeed;  Title  46  U.S.C.  3306,  3316,  and 
3703  authorizes  the  Coast  Guard  to 
establish  vessul  inspection  regulations 
and  inspection  alternatives.  Title  46 
CFR,  part  8  pi  escribes  the  Coast  Guard 
regulations  for  recognizing  classification 
societies  and  imrollment  of  U.S.  flag 
vessels  in  ACP. 

Respondeni  s:  Classification  societies. 

Frequency:  Dn  Occasion. 

Burden: Thit  estimated  burden  is  190 
hours  annuall /. 

4.  Title:  Rec  uirements  for  Lightering 
of  Oil  and  Ha;  ;ardous  Material  Cargoes. 

OMB  Control  Number:  2115-0539. 

Summary:  The  information  for  this 
report  allows  jhe  U.S.  Coast  Guard  to 
provide  timely  response  to  an 
emergency  and  minimize  the 
environmental  damage  from  an  oil  or 
hazardous  ma  erial  spill.  The 
information  a  so  allows  the  Coast  Guard 
to  control  the  ocation  and  procedures 
for  lightering  activities. 


Need:  Title 


16  U.S.C.  3715  authorizes 


the  Coast  Gua  d  to  establish  lightering 
regulations.  T  tie  33  CFR  156.200  to 
156.330  presc  ibes  the  Coast  Guard 
regulations  for  lightering,  including  pre- 
arrival  notice,  reporting  of  incidents  and 
operating  conditions. 

Respondents:  Vessel  owners  and 
operators. 

Frequency:  pn  occasion. 


Burden:  The  estimated  burden  is  315 
hours  annually. 

5.  Title:  Instructional  material  for 
Lifesaving,  Fire  Protection  and 
Emergency  Equipment. 

OMB  Control  Number:  2115-0576. 

Summary:  The  information  for  this 
report  allows  crew  members  of  U.S. 
vessels  to  provide  proper  and  timely 
response  to  an  emergency,  to  minimize 
personnel  injuries  or  deaths  and  to 
prevent  environmental  damage  from  an 
oil  or  hazardous  material  spill.  The 
information  is  used  during  training 
sessions  and  during  emergencies. 

Need:  Title  46  U.S.C.  3306  authorizes 
the  Coast  Guard  to  establish  regulations 
concerning  lifesaving,  fire  protection 
and  other  equipment.  Title  46  CFR, 
subchapters  Q  and  W  prescribes 
regulations  that  include  the 
instructional  materials  needed  to  ensure 
a  vessel's  crew  has  the  necessary 
information  on  the  proper  use  of 
lifesaving,  fire  protection  and 
emergency  equipment. 

Respondents:  Equipment 
manufacturers. 

Frequency:  On  occasion. 

Burden:  The  estimated  burden  is 
8,512. 

Dated:  January  28. 1999. 
G.N.  Naccara, 

Rear  Admiral,  U.S.  Coast  Guard,  Director  of 

Information  and  Technology. 

(FR  Doc.  99-2828  Filed  2-4-99;  8:45  am] 

BILUNG  CO0€  4910-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Inc.;  Governmental/Industry 
Free  Flight  Steering  Committee 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  an  RTCA  Government/ 
Industry  Free  Flight  Steering  Committee 
meeting  to  be  held  February  19, 1999, 
starting  at  1:00  p.m.  The  meeting  will  be 
held  at  the  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC,  20591  in 
the  Bessie  Coleman  Conference  Center, 
Second  Floor. 

The  agenda  will  include:  (1)  Welcome 
and  Opening  Remarks;  (2)  Review 
Summary  of  the  Previous  Meeting;  (3) 
Discuss  GPS/WAAS  Sole  Means  Risk 
Assessment  final  report  from  John 
Hopkins  University  Applied  Physics 
Laboratory;  (4)  Schedule  Update  for  the 
GPS  WAAS  Program;  (5)  Report  on  Free 
Flight  Phase  1  Technology  Schedules; 
(6)  Other  Business;  (7)  Date  and 


Location  of  Next  Meeting;  (8)  Closing 
Remarks. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  co-chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statement  or  obtain 
information  should  contact  the  RTCA, 
Inc.,  at  (202)  833-9339  (phone),  (202) 
833-9434  (facsimile),  or 
dclarke@rtca.org  (e-mail). 

Members  of  the  public  may  present  a 
written  statement  at  any  time. 

Issued  in  Washington,  DC,  on  January  26, 
1999. 

Janice  L.  Peters, 

Designated  Official. 

|FR  Doc.  99-2832  Filed  2-4-99;  8:45  am) 

BILUNQ  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  PFC 
Application  99-04-C-OO-OTH  To 
Impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
North  Bend  Municipal  Air|X>rt, 
Submitted  by  the  City  of  North  Bend, 
North  Bend,  OR 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use,  the 
revenue  from  a  PFC  at  North  Bend 
Municipal  Airport  under  the  provisions 
of  49  U.S.C.  40117  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158). 

DATES:  Comments  must  be  received  on 
or  before  March  8,  1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address;  J.  Wade  Bryant,  Manager; 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW.,  Suite  250, 
Renton,  Washington  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Gary  , 
LeTellier,  Airport  Manager,  at  the 
following  address:  North  Bend 
Municipal  Airport,  P.O.  Box  B,  North 
Bend,  OR  97459. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  North  Bend 
Muncipal  under  section  158.23  of  Part 
158. 
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FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mary  Vargas,  (425)  227-2660;  Seattle 
Airports  District  Office,  SEA-ADO; 
Federal  Aviation  Administration;  1601 
Lind  Avenue  SW.,  Suite  250;  Renton, 
WA  98055-4056.  The  application  may 
be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  99-04-C- 
00-OTH  to  impose  and  use,  the  revenue 
from  a  PFC  at  North  Bend  Municipal 
Airport,  under  the  provisions  of  49 
U.S.C.  40117  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  January  29, 1999,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  North  Bend, 
North  Bend,  Oregon,  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  May  5, 1999. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
November  1,  2001. 

Proposed  charge  expiration  date: 
December  1,  2003. 

Total  estimated  net  PFC  revenue: 
$103,610. 

Brief  description  of  proposed 
project(s):  Impose  and  Use:  Construction 
of  hangar  access,  taxiway,  and  taxilanes; 
RehabiUtation  of  main  PCC  apron; 
Airport  rescue  and  fire  fighting 
equipment  purchase. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  taxi/ 
commercial  operators  utilizing  aircraft 
having  a  seating  capacity  of  less  than 
twenty  passenger,  emergency  medical 
flights,  and  other  nonscheduled  air  taxi/ 
commercial  operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration. 
Northwest  Mountain  Regional,  Airports 
Division,  ANM-600,  1601  Lind  Avenue 
SW.,  Suite  315,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  North  Bend 
Municipal  Airport, 


Issued  in  Renton,  Washington  on  January 
29, 1999. 
Carolyn  T.  Reed, 

Acting  Manager,  Planning,  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 

(FR  Doc.  99-2831  Filed  2^-99;  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

Pocket  No.  FHWA-98-6021] 

Notice  of  Request  for  Clearance  of  a 
New  Information  Collection:  Motor 
Carrier  Scheduling  Practices  and  Their 
Influence  on  Driver  Fatigue 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
requirement  in  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
this  notice  announces  the  intention  of 
the  FHWA  to  request  the  Office  of 
Management  and  Budget  (0MB)  to 
approve  a  new  information  collection 
related  to  the  research  project  "Motor 
Carrier  Scheduling  Practices  and  Their 
Influence  on  Driver  Fatigue."  This 
information  collection  will  be  in  the 
form  of  a  survey  comprised  of  multiple 
parts  designed  to  collect  information 
from  interstate  motor  carrier  executives, 
dispatchers,  safety  directors,  and  drivers 
of  commercial  motor  vehicles  carrying 
passengers  and  property. 

DATES:  Comments  must  be  submitted  on 
or  before  April  6,  1999. 

ADDRESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
number  that  appears  in  the  heading  of 
this  document  and  must  be  submitted  to 
the  Docket  Clerk.  U.S.  DOT  Dockets, 
Room  PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10:00  a.m.  to  5:00  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  }.  Roke,  Project  Manager,  (202) 
366-5884,  Federal  Highway 
Administration,  Office  of  Motor  Carrier 
Research  and  Standards.  400  7th  Street 
S.W.,  Room  3107,  Washington,  D.C. 
20590.  Office  hours  are  from  7:30  a.m. 
to  4:00  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 


SUPPLEMENTARY  INFORMATION: 

Title:  Motor  Carrier  Scheduling 
Practices  and  Their  Influence  on  Driver 
Fatigue. 

Background:  The  Office  of  Motor 
Carriers  (OMC)  is  endeavoring  to 
develop  and  implement  a  commercial 
motor  vehicle  safety  program  that  is 
consistent  with  the  direction  and  intent 
of  the  Congress,  as  specified  in  the 
Conference  Report  104-286  to 
accompany  House  Report  2002  to  the 
Department  of  Transportation's 
Appropriations  Bill  (Public  Law  104- 
50).  In  this  Conference  Report,  the 
Congress  directed  the  FHWA  to  contract 
during  FY1996  with  the  American 
Trucking  Associations  Foundation's 
(ATAF)  Transportation  Research 
Institute  (TRI),  to  perform  applied 
research  in  an  amount  not  less  than  $4 
million  to  address  a  number  of  safety 
issues  of  concern,  such  as:  driver  fatigue 
and  alertness;  the  application  of 
emerging  technologies  to  ensure  safety, 
productivity  and  regulatory  compliance; 
commercial  driver  licensing,  training 
and  education.  Within  this  legislative 
authority,  the  FHWA  awarded  a 
cooperative  agreement  to  the  ATAF's 
TRI  on  a  noncompetitive  basis. 

The  TRI  has  participated  in  several 
research  partnerships  with  the  FHWA's 
OMC  designed  to  identify  causes  of 
commercial  motor  vehicle  driver  fatigue 
and  to  develop  effective 
countermeasures.  Such  research  has 
indicated  that  developing  an 
understanding  of  current  operational 
scheduling  requirements  is  fundamental 
to  any  attempt  to  facilitate  change 
toward  better  shift  systems  that  take  into 
account  the  needs  of  drivers,  while  at 
the  same  time  account  for  the  economic 
realities  of  their  employers  and  their 
customers — shippers  and  receivers. 
Therefore,  this  study  of  key  participants 
in  motor  carriage  by  TRI's  subcontractor 
Iowa  State  University  has  two 
objectives:  (1)  To  assess  the  operational 
scheduling  requirements  of  interstate 
motor  carriers  of  passengers  and 
property;  and  (2)  to  identify  motor 
carrier  scheduling  requirements  that 
have  a  positive  effect  on  safety 
performance. 

The  research  methodology  employed 
includes  the  use  of  a  comprehensive 
literature  review  in  conjunction  with 
first-hand  knowledge  obtained  from 
industry  focus  groups.  Together,  the 
information,  insights,  and  other  input 
derived  from  these  carefully  selected 
focus  groups  are  essential  to  the 
development  of  meaningful, 
comprehensive  and  logical  survey 
instruments  specific  to  motor  carrier 
upper-level  management,  safety 
directors,  dispatchers,  and  drivers  of 
passengers  and  property.  The  surveying 
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by  mail  method  of  research  is  necessary 
to  generate  th ;  data  that  allows  the  Iowa 
State  Univers  ty  of  Science  and 
Technology  researchers  to  determine  the 
actual  extent  of  various  scheduling  and 
other  safety-n  dated  practices  and  the 
operational  r^uirements  in  the  various 
industry  segn^ents. 

Additional^?,  the  data  generated  from 
representative  samples  of  the  interstate 
motor  carrier  industry  will  be  analyzed 
to  develop  caiisal  inferences  about  or 
relationships  between  scheduling  and 
related  practices  and  safety 
performance. 

Respondents:  The  respondents  to  the 
planned  survty  will  include  selected 
interstate  moBor  carrier  executives, 
dispatchers,  safety  directors,  and  drivers 
of  commercial  motor  vehicles  carrying 
passengers  and  property. 

Estimated  Average  Burden  Per 
Response:  The  estimated  average  burden 
per  response  |s  19  minutes.  This 
includes  the  time  needed  for  reviewing 
the  survey  in$tructions,  searching 
existing  data  ^ources,  completing  the 
appropriate  survey  instrument, 
reviewing  tha  collection  of  information, 
and  retuminfl  the  information  to  the 
FHWA  in  thejprepaid  mailer. 

Estimated  Total  Annual  Burden:  The 
estimated  totf  1  annual  biu-den  is  1,225 
hours.  This  tbtal  is  based  on  the 
respective  burdens  that  will  be  imposed 
on  the  following  categories  of  survey 
respondents: 
Organizational  Executives;  500  entities 

at  7  minutas  each  =  3,500  minutes 
Safety  Directirs;  500  entities  at  15 

minutes  each  =  7,500  minutes 
Dispatchers;  800  entities  at  15  minutes 

each  =  12.0|)0  minutes 
Drivers  (Lond  Version);  1,500  entities  at 

29  minutes  each  =  43,500  minutes 
Drivers  (Short  Version);  500  entities  at 

14  minutes  each  =  7,000  minutes 

Freque/icy.JThe  survey  will  be 
conducted  once. 

Public  Comments  Invited:  Interested 
parties  are  invited  to  send  comments 
regarding  any  aspect  of  this  information 
collection,  including,  but  not  limited  to: 
(1)  The  necessity  and  utility  of  the 
information  Collection  for  the  proper 
performance  lof  the  functions  of  the 
FHWA;  (2)  tHe  accuracy  of  the  estimated 
burden;  (3)  v\  ays  to  enhance  the  quality, 
utility,  and  c  arity  of  the  collected 
information;  and  (4)  ways  to  minimize 
the  collectioi  i  burden  without  reducing 
the  quality  of  the  collected  information. 
Comments  sv  ibmitted  in  response  to  this 
notice  will  b  t  summarized  and/or 
included  in  t  le  request  for  OMB's 
clearance  of  his  information  collection. 

Electronic  Access:  Internet  users  can 
access  all  coi  nments  received  by  the 


U.S.  DOT  Dockets,  Room  PL-401,  by 
using  the  universal  resource  locator 
(URL):  http://dms.dot.gov.  It  is  available 
24  hours  each  day,  365  days  each  year. 
Please  follow  the  instructions  online  for 
more  information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office 
Electronic  Bulletin  Board  Service  at 
telephone  number  202-512-1661. 
Internet  users  may  reach  the  Federal 
Register's  home  page  at  bttp:// 
www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/nara. 

Authority:  23  U.S.C.  Section  504. 

Issued  on:  January  27. 1999. 
George  S.  Moore,  Jr., 

Associate  Administrator  for  Administration. 
(FR  Doc.  99-2725  Filed  2-4-99;  8:45  am) 

BILLING  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Cooperative  Agreements  With  National 
Organizations  To  Support  the  Buckle 
Up  America  Campaign 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Announcement  of  discretionary 
cooperative  agreement  program  in 
conjunction  with  the  Buckle  Up 
America  Campaign. 

SUIKMARY:  The  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
announces  a  discretionary  cooperative 
agreement  program  to  solicit  highly 
visible  support  for  mobilizing  America 
to  buckle  up  children  during  special 
emphasis  periods  of  the  Buckle  Up 
America  Campaign.  The  Campaign  is  a 
nationwide  call  to  action  in  response  to 
the  Presidential  Initiative  to  Increase 
Seat  Belt  Use  Nationwide.  High  priority 
is  given  to  education  and  enforcement 
efforts  to  buckle  up  children. 

NHTSA  seeks  the  participation  and 
support  of  national  organizations  and 
their  state  and  local  affiliates  to  take  a 
leadership  role  in  the  Campaign  by 
speaking  out  in  support  of  the  Campaign 
initiatives,  and  mobilizing  community 
level  activity.  This  notice  solicits 
applications  from  for-profit  or  not-for- 
profit  national  organizations.  In 
addition,  NHTSA  is  particularly 
interested  in  gaining  the  interest  and 
involvement  of  organizations  that 
represent  constituencies  who  are  hard  to 
reach  through  mainstream  delivery 
channels  and/or  have  low  seat  belt  use 


rates.  Only  applications  submitted  by 
the  national  office  representing  the 
organization  will  be  considered. 
DATES:  Applications  must  be  received  at 
the  office  designated  below  on  or  before 
March  26,  1999,  at  2:00  P.M.,  Eastern 
Standard  Time. 

ADDRESSES:  Applications  must  be 
submitted  to  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
Contracts  and  Procurement  (NAD-30), 
ATTN:  Rose  Watson,  400  7th  Street, 
S.W.,  Room  5301,  Washington.  D.C. 
20590.  All  appUeations  submitted  must 
include  a  reference  to  NHTSA  Program 
No.  NTS-01-9-05068. 
FOR  FURTHER  INFORMATION  CONTACT: 
General  administrative  questions  may 
be  directed  to  Rose  Watson,  Office  of 
Contracts  and  Procurement  at  (202-36&- 
9557).  Programmatic  questions  relating 
to  this  grant  program  should  be  directed 
to  Ann  Mitchell,  National  Outreach 
Division  (NTS-22),  NHTSA,  400  7th 
Street,  SW.,  Washington,  DC  20590  by  e- 
mail  at  amitchell@nhtsa.dot.gov  or  by 
phone  (202-366-2690).  Interested 
applicants  are  advised  that  no  separate 
application  package  exists  beyond  the 
contents  of  this  announcement. 

SUPPLEMENTARY  INFORMATION: 

Background 

For  the  last  three  years,  seat  belt  use 
has  leveled  off  in  the  upper  60 's 
percentile.  According  to  state-reported 
observational  surveys,  seat  belt  use 
moved  from  68  percent  in  1995-96  to  69 
percent  as  of  the  end  of  1997.  In  1996, 
the  President  directed  the  Secretary  of 
the  U.S.  Department  of  Transportation 
to  prepare  a  plan  to  increase  the  use  of 
seat  belts  nationwide.  In  response,  the 
Presidential  Initiative  to  Increase  Seat 
Belt  Use  Nationwide  was  issued  and  the 
Buckle  Up  America  Campaign  set  into 
action. 

The  Buckle  Up  America  Campaign 
places  high  priority  on  the  need  to 
buckle  up  children.  Our  children  are 
America's  most  valuable  investment, 
therefore  it  is  every  American's 
responsibility  to  protect  them. 
Unbuckled  drivers  endanger  kids  by 
setting  bad  examples  for  them  to  follow. 
When  a  driver  is  imbuckled,  70  percent 
of  the  time  children  riding  in  that 
vehicle  are  also  unbuckled.  We  all  have 
a  stake  in  this  problem  and  we  are  all 
part  of  the  solution.  We  must  all  buckle 
ourselves,  buckle  our  children  and  call 
upon  others  to  do  the  same. 

The  goals  of  NHTSA's  Buckle  Up 
America  Campaign  are  to  increase  seat 
belt  use  to  85  percent  by  the  year  2000 
and  90  percent  by  2005;  and  to  reduce 
child  occupant  fatalities  (0—4  years)  by 
15  percent  in  2000  and  by  25  percent  in 
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2005.  These  aggressive  goals  can  have         need  to  enforce  occupant  protection            speaking  out  from  various  sectors  in  the 
tremendous  payoffs,  if  achieved.                 laws  before  social  change  can  occur.           community  in  a  unified  voice  to  help 

To  achieve  these  goals  v^rill  require  an     This  will  take  the  collective  efforts  of         create  a  public  attitude  that  "unbelted  is 
increase  in  visible  support  coming  from      many  people  and  organizations                   unacceptable"  in  our  society, 
the  community  for  buckling  up  and  the 
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The  Presidential  Initiati^ 
Seat  Belt  Use  Nationwide 

ve  to  Increase      better,  efforts  need  to  be  targeted  to 
calls  on  all           these  groups  to  persuade  them  to 

SO  many  fellow  Americans,  and  we  can 
reach  out  to  energize  them,  too;  and,  (3) 

Americans  to  take  an  active  role — It's 
everyone's  problem  and  everyone  is  a 
part  of  the  solution.  Individuals  must 
take  responsibility  for  themselves  afid 
for  their  child  passengers  by  making 
certain  everyone  in  the  vehicle  is 
properly  buckled  up— every  time  and  on 
every  trip.  This  is  the  bottom  line. 

The  President's  Initiative  focuses  on  a 
strategy  composed  of  four  elements 
proven  to  be  effective  in  increasing  seat 
belt  use.  These  are:  (1)  Building  public- 
private  partnerships  of  organizations 
and  individuals  committed  to  taking 
action,  (2)  enacting  strong  legislation 
including  primary/standard 
enforcement  provisions  for  seat  belt 
laws  and  "closing  the  gaps"  in  child 
passenger  safety  laws,  (3)  embracing 
active,  high  visibility  law  enforcement, 
and  (4)  conducting  well-coordinated, 
effective  public  education.  These 
strategies  work  and  NHTSA's  Buckle  Up 
America  Campaign  is  committed  to  and 
focused  on  activities  that  support  these 
proven  strategies. 

Buckle  Up  America  proposes  to 
harness  the  efforts  of  the  public,  private, 
cultural,  and  ethnic  sectors  to  reach  into 
each  State,  community,  and  household, 
and  to  touch  each  individual.  Every  new 
person  buckling  up  is  an  important  step 
towards  reaching  our  goal.  It  takes 
approximately  two  million  new  users  to 
raise  the  national  average  one 
percentage  point. 

Now,  the  task  becomes  persuading 
groups  with  lower  seat  belt  and  child 
safety  seat  usage  rates  to  buckle  up. 
Since  teens,  young  males,  pickup  truck 
drivers,  rural  residents,  low  income 
populations,  Hispanics,  African 
Americans,  and  Native  Americans  could 
protect  themselves  and  their  families 


develop  a  simple  habit  for  life.  The 
needs  and  safety  of  our  children  are  not 
to  be  ignored.  Although  child  safety  seat 
use  for  infants  and  toddlers  is  high 
overall,  low  income  populations  still 
have  very  low  use  use  rates.  Misuse  of 
these  devices  is  a  huge  problem  as  well, 
and  use  rates  drop  sharply  as  children 
get  older.  Many  people  are  unaware  that 
when  children  outgrow  their  toddler 
seat,  they  should  be  riding  a  booster  seat 
if  they  are  between  40-80  lbs.  and  under 
4'9"  tall.  Many  are  either  prematurely 
using  an  adult  seat  belt  or  not  buckled 
up  at  all. 

Messages  and  programs  designed  for 
"mainstream  America"  often  are  not 
effective  for  those  populations  most  at 
risk  or  hardest  to  reach.  Language, 
cultural,  and  other  barriers  need  to  be 
considered  if  we  are  to  make  a 
significant  impact  in  increasing  usage 
among  low  use  groups  through  the 
development  of  targeted  messages  and 
alternate  delivery  channels.  This  will 
require  the  support  and  cooperation  of 
organizations  that  represent  these 
populations  to  influence  their  members 
and  constituencies  to  buckle  up. 

Buckle  Up  America  Campaign 

The  Buckle  Up  America  Campaign  is 
designed  to  energize,  mobilize,  and 
recognize  active  participants  in  the 
effort  to  increase  seat  belt  use 
nationwide.  First,  we  need  to  energize 
ourselves  and  everyone  else  to  embrace 
three  simple  concepts:  (1)  this  is  a 
problem  that  touches  the  lives  of  every 
American,  because  we  all  pay  the 
enormous  health  care  and  other  societal 
costs  of  transportation  deaths  and 
injuries;  (2)  we  all  can  be  part  of  the 
solution  because  we  touch  the  lives  of 


in  America,  we  need  to  chemge  the 
social  norm  to  make  riding  unbuckled 
socially  unacceptable.  Next,  we  need  to 
mobilize  ourselves  and  everyone  else, 
by  informing  other  Americans  of  the 
risks  they  run  by  not  buckling  up,  and 
also  by  lending  our  strong  support  for 
more  effective  seat  belt  and  child 
passenger  safety  laws  and  aggressive 
enforcement.  And  finally,  we  have  to 
recognize  the  good  work  that  others  are 
doing  to  increase  seat  belt  use  and 
publicly  praise  that  good  so  others  will 
emulate  it. 

In  view  of  these  concepts.  Buckle  Up 
America  participants  are  asked  to 
establish  programs  and  conduct 
activities  that  fulfill  these  needs.  Many 
public  and  private  sector  organizations 
and  agencies  have  signed  on  to  the 
campaign  both  formally  and  informally 
and  are  already  busy  conducting  various 
types  of  activities.  However,  much  of 
the  activity  to  date  has  centered  on 
isolated  public  information  and 
education  efforts  that  have  little 
potential  for  increasing  seat  belt  usage. 
Organizations  respected  and  influential 
in  specific  cultures  are  needed  to  take 
an  active  role  in  supporting  the 
campaign  and  directing  activity  towards 
the  hard-to-reach  populations  and 
targeting  those  who  are  not  buckling  up. 

To  heighten  visibility  of  all  the 
activities  associated  with  the  Buckle  Up 
America  Campaign,  NHTSA  has 
identified  four  quarterly  emphasis 
periods  to  mobilize  coordinated, 
concentrated  activity  synchronized 
nationwide.  Based  on  the  tremendous 
success  of  highly  visible  enforcement 
programs  conducted  during  1998  to 
incrnfse  seat  belt  use,  two  of  these 
emphasis  periods  will  include 
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enforcement  |mobilization  efforts 
(Operation  AjBC:  America  Buckles  Up 
Children)  and  concentrated  Buckle  Up 
America  Campaign  support  by 
participating  organizations.  The  critical 
activity  neeid  from  organizations 
during  these  two  periods  is 
"endorsemeflt  for  enforcement"  to 
create  publid  awareness  and  support  for 
the  enforcernent  efforts  which  will  be 
conducted  nationwide.  The  two 
alternate  emphasis  periods  are  more 
focused  on  high  visibility  public 
awareness/education  activity 
throughout  the  quarter,  with 
concentration  on  the  specific  issue/age 
groups  identified  for  that  particular 
period.  The  lour  Buckle  Up  America 
emphasis  periods  are: 

Buckle  Upl America  (April,  May,  June) 
focuses  on  getting  everyone  to  wear 
their  seat  belt.  It  peaks  with  National 
Buckle  Up  Ainerica!  Week,  May  24-31, 
1999,  and  piits  an  emphasis  on 
enforcement  ]of  all  occupant  protection 
laws.  (The  fitst  of  the  two  Operation 
ABC  enforcement  mobilization  periods.) 

School  Days  (July,  August, 
September)  targets  school  aged  children 
from  kindergarten  through  college.  For 
them,  this  is  the  beginning  of  a  new  year 
and  programs  are  designed  to  encourage 
their  use  of  seat  belts  and  to  become 
advocates  fo^  seat  belt  use.  Let's  help 
them  graduate  safely  by  making  sure 
they  are  always  buckled  up. 

Safe  Holic^y  Travel  (October, 
November,  iJecember)  concentrates  on 
the  time  of  y^ar  when  so  many 
Americans  ti|avel  to  spend  time  with 
family  and  fiiends.  Enforcement  efforts 
to  see  that  all  children  are  buckled  up 
will  be  conducted  nationwide. 
(Operation  ABC  mobilization  takes 
place  during  Thanksgiving  Holiday 
Week,  Noveiiiber  22-28,  1999.) 

Child  Passnger  Safety  Oanuary, 
February.  Mtrch)  centers  on  the  needs 
of  children.  »ges  0-12  and  peaks  with 
National  Child  Passenger  Safety  Week, 
February  14420, 1999.  Special  emphasis 
will  be  giveii  to  education  about  the 
need  to  use  booster  seats  for  children  50 
to  80  lbs.  and  under  4'9"  tall.  These 
children  often  ride  either  unrestrained 
because  they  are  no  longer  covered 
under  the  stite's  child  passenger  safety 
law,  or  they  ire  placed  in  an  adult  seat 
belt,  which  c  ould  cause  injuries  because 
of  improper  it. 

As  noted  above,  two  of  the  emphasis 
periods  focu  5  on  the  Operation  ABC 
Mobilizatior  America  Buckles  Up 
Children — which  is  organized  by  the  Air 
Bag  and  Seal  Belt  Safety  Campaign  in 
partnership  vith  NHTSA.  In  addition  to 
participatior  by  law  enforcement 
agencies,  we  hope  to  engage  at  least 
1 ,000  organi  cations  across  the  coimtry 


to  extend  their  "endorsement  for 
enforcement"  during  these  mobilization 
periods.  High-visibility  enforcement 
occurs  during  designated  periods  of 
time  (waves),  and  combines  intensive 
enforcement  with  aggressive  publicity 
and  media  outreach  efforts.  This 
combination  allows  law  enforcement  to 
notify  the  community  that  officers  are 
stepping  up  enforcement  of  the  state's 
laws  and  will  be  issuing  tickets  to 
everyone  who  doesn't  comply:  no 
exceptions,  no  excuses. 

High-visibility  enforcement  has  been 
used  successfully  in  Canada,  in  states 
like  North  Carolina,  Georgia,  Maryland, 
and  Washington,  and  in  numerous 
communities  throughout  the  country. 
Publicizing  community  support  for  the 
enforcement  effort  through  earned 
media  activities  (i.e.,  news  stories) 
builds  momentum  and  a  sense  of 
urgency  among  the  community,  the 
media,  opinion  leaders  and  policy 
makers.  "The  effects  of  high-visibility 
campaigns  are  not  short-lived.  This 
proven  formula  of  highly  publicized, 
aggressive  enforcement  backed  by 
visible  community  support  produces 
higher  seat  belt  and  child  seat  use  by  the 
motoring  public.  Each  mobilization 
gives  law  enforcement  a  better  base 
upon  which  to  build  the  next  time  the 
model  is  implemented — and  decreases 
the  overall  number  of  part-time  users 
and  non-users  of  seat  belts.  The  1998 
May  mobilization  is  testament  that  this 
approach  can  be  effective  in  moving  the 
needle  on  a  national  scale.  In  May  1998, 
more  than  4,200  law  enforcement 
agencies  in  all  50  states  and  the  District 
of  Columbia  united  in  a  week-long,  high 
visibility  enforcement  drive  to  buckle 
up  children.  The  combined  nationwide 
media  outreach  efforts  of  law 
enforcement  agencies,  organizations  and 
the  national  Campaign  produced 
tremendous  results  and  reached  an 
estimated  audience  of  more  than  200 
milhon  people  throughout  the  week.  In 
one  week,  these  efforts  increased  seat 
belt  use  by  three  percentage  points 
nationwide  and  moved  six  million 
additional  drivers  to  buckle  up.  Such  an 
increase  will  translate  into  an  annual 
savings  of  more  than  600  lives,  both 
children  and  adults.  These  gains  did  not 
dissipate  after  the  mobilization.  By 
TharOcsgiving,  national  usage  had 
increased  by  another  five  percentage 
points. 

Operation  ABC  Mobilization  is  the 
only  nationally  coordinated  effort  by 
law  enforcement  to  conduct  high- 
visibility  enforcement  of  child 
passenger  safety  and  seat  belt  use  laws. 
The  effort  continues  to  grow  bigger  and 
more  effective  with  each  wave. 
Coordination  among  partners  is  key  to 


this  success.  Prior  to  the  1998  May 
mobihzation,  NHTSA 's  Regional  Offices 
conducted  law  enforcement  summits  to 
solicit  their  support  and  participation  in 
the  mobilization.  This  resulted  in  2,700 
more  law  enforcement  agencies  signing 
on  to  participate  in  1998  compared  to 
the  first  mobilization  in  1997.  Preceding 
the  November  1998  mobilization, 
NHTSA  Regional  Offices  again  held  a 
series  of  partnership  summits  in  23 
States.  These  summits  were  expanded  to 
include  not  only  high-ranking  law 
enforcement  executives  but  also 
business  and  industry  leaders,  local  and 
state  government  officials,  safety 
advocates,  educators,  media 
spokespersons,  state  affiliates  of 
national  organizations,  prominent 
members  of  the  clergy  and  other 
influential  community  leaders.  Two 
national  Buckle  Up  Ainerica  leadership 
conferences  were  held  in  Washington, 
DC  as  well,  where  national 
organizations  were  encouraged  to  lend 
their  support  for  law  enforcement 
during  the  mobihzation  periods.  As  a 
result  of  these  and  other  efforts  to  gain 
new  partners  in  the  Campaign,  more 
than  1,000  organizations  submitted 
endorsements  supporting  the  1998 
Thanksgiving  Week  Mobilization. 
Similar  partnership  summits  and 
leadership  conferences  will  be  held  for 
upcoming  mobilizations.  Grantees  and 
their  participating  state  and  local 
representatives  are  encouraged  to  attend 
these  regional  and  national  meetings 
and  to  work  with  their  State  Highway 
Safety  Offices  to  coordinate  their 
activities  with  other  groups  in  their  state 
supporting  the  Buckle  Up  America 
Campaign. 

The  goal  of  this  cooperative 
agreement  program  is  to  further  expand 
participation  in  and  media  exposure  of 
the  next  series  of  mobilizations  and 
educational  emphasis  periods.  We  are 
seeking  organizations  that  will  take  a 
leadership  role  in  mobilizing  their 
members  and  constituency  to  provide 
visible  support  for  law  enforcement  and 
to  conduct  media  outreach  activities. 
The  two  educational  emphasis  periods 
in  between  the  enforcement 
mobilizations  will  help  keep  the  issue 
in  the  forefront  of  the  American  public 
as  a  reminder  and  reinforcement  of  the 
importance  of  buckling  up. 

Purpose 

The  primary  purpose  of  this 
cooperative  agreement  program  is  to 
generate  highly  visible  support  for  the 
Buckle  Up  America  Campaign  from 
national  organizations  and  their  local 
affiliates  in  conjunction  with  quarterly 
emphasis  periods.  The  program  is 
designed  to  generate  specific  support  for 
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Buckle  Up  America  Campaign 
initiatives,  primarily  for  law 
enforcement  efforts  during  the  two 
Operation  ABC  mobilizations  and/or 
media  and  educational  initiatives 
during  the  Campaign's  Child  Passenger 
Safety  and  School  Days  emphasis 
periods.  The  objective  of  this  initiative 
is  to  organize  and  deliver  public 
statements  of  support  from  national  and 
local  leaders  of  respected  organizations 
and  community  sector  representatives 
that  will  provide  the  support  needed  by 
law  enforcement  and  elected  officials 
and  other  local  leaders  to  aggressively 
enforce  occupant  protection  laws. 
Concentrated  activity  in  the  six 
identified  opportunity  states  is 
encouraged. 

One  way  to  stimulate  support  for 
efforts  to  increase  seat  belt  and  child 
safety  seat  usage  is  to  stimulate  the 
development  of  sustained  traffic  safety 
efforts  at  the  local  level.  For  the  past 
three  years,  NHTSA  has  been  promoting 
a  community-based  motor  vehicle  injury 
prevention  program  knov^m  as  Safe 
Communities.  This  model  encourages 
communities  to  analyze  data,  consult 
with  citizens  and  collaborate  with  a 
multi-disciplinary  set  of  partners  to 
prioritize  problems  and  identify 
solutions.  Applicants  are  encouraged  to 
coordinate  any  proposed  Buckle  Up 
America  efforts  with  any  existing  Safe 
Communities  programs  and  use  this  as 
the  basis  for  long-term  involvement.  In 
those  locations  where  no  Safe 
Communities  exist,  applicants  are 
encouraged  to  participate  in  the  Buckle 
Up  America  program  and  its 
enforcement  efforts  as  an  initial  activity 
in  the  formation  of  a  sustained  Safe 
Communities  program. 

Eligibility  Requirements 

Applications  may  be  submitted  by 
public  and  private,  non-profit  and  for- 
profit  organizations.  An  eligible 
organization  must  be  national  in  scope 
and  have  established  and  effective 
affiliate  relationships  at  the  state  and 
local  level  capable  of  carrying  out  the 
effort.  Organizations  can  satisfy  this 
criterion  by  showing  that  they  will  work 
through  their  own  state  and  local 
affiliates  (i.e.,  imits  or  chapters 
specifically  organized  to  carry  out  the 
organization's  mission)  and/or  with 
other  affiliates  participating  the  Buckle 
Up  America  Campaign  (i.e.  State 
Highway  Safety  Agencies,  other  national 
organization(s),  law  enforcement 
associations,  etc.),  NHTSA  is 
particularly  interested  in  engaging 
organizations  that  represent  target 
populations  who  have  typically  lower 
seat  belt  use  and/or  special  needs 
relative  to  message  delivery,  cultural 


issues,  or  other  factors.  Organizations 
that  assume  a  leadership  and  respected 
role  by  hard-to-reach,  high  risk,  and 
predominately  low  belt  use 
constituencies  are  sought  to  participate 
in  this  effort.  Target  organization 
applications  will  be  competed  separate 
from  other  national  organization 
applications.  In  essence,  the 
applications  will  be  divided  into  two 
categories — (1)  target  population  and  (2) 
all  others,  and  will  be  evaluated  within 
the  appropriate  category.  Therefore,  it  is 
important  that  organizations  identify  the 
category  for  which  they  are  to  be 
considered  on  their  application. 
Interested  applicants  are  advised  that  no 
fee  or  profit  will  be  allowed  under  this 
cooperative  agreement  program. 

Eligible  projects  will  also  be  limited 
to  specific  activity  areas  outlined  below. 
The  grantee  shall  design  and  implement 
specific  activities  throughout  its 
national  and  affiliate  chapters  to  gain 
public  awareness  of,  publicize  support 
for,  and  generate  participation  in  2-4  of 
the  Buckle  Up  America  emphasis 
periods  during  1999,  described  in  the 
Buckle  Up  America  section  of  this 
Notice,  above.  Specifically,  the  activity 
shall  focus  on  four  key  elements: 

1.  Public  statements  of  support  for 
Operation  ABC  enforcement  efforts  and/ 
or  the  child  passenger  safety  and  school 
days  emphasis  periods.  This  can 
include,  but  is  not  limited  to:  writing 
letters  in  support  of  enforcement  and/or 
educational  emphasis  efforts  to  elected 
officials,  such  as.  Governors,  mayors, 
and  other  local  leaders,  and  heads  of 
law  enforcement;  publishing  editorials 
and  articles  in  newspapers,  newsletters, 
and  other  publications;  issuing 
resolutions  and  proclamations  in 
support  of  Operation  ABC  and  Buckle 
Up  America  Campaign,  participating  in 
meetings  and  conferences  on 
mobilization  efforts.  It  can  also  include 
efforts  to  make  the  public  aware  of 
planned  enforcement  efforts  and  the 
rationale  for  them.  This  may  be 
particularly  appropriate  for  target 
groups  whose  constituency  may  be 
sensitive  to  enforcement-related  issues. 

2.  Media  Outreach.  This  can  include, 
but  is  not  limited  to:  distribution  of 
sample  news  releases  regarding 
mobilization/emphasis  period  efforts, 
letters  to  the  Editor/Op  Ed  pieces, 
talking  points,  etc.  to  national  and  local 
representatives  and  encouraging  their 
use  to  gain  national  and  local  media 
attention  and  public  awareness  for  the 
issues  involved. 

3.  Community  action  activities  and 
events  by  local  representatives.  This  can 
include,  but  is  not  limited  to:  support  to 
local  chapters  to  conduct  local 
dialogues  or  to  organize/participate  in 


media  events  with  law  enforcement 
representatives  and/ or  other  community 
leaders;  conducting/participating  in 
educational  initiatives  to  complement 
enforcement  efforts,  such  as 
participating  in  checkpoints, 
conducting/participating  in  community 
educational  activities,  posting 
information,  etc.;  taking  a  leadership 
role  in  gathering  community  support 
and  partners,  attending  and/or 
sponsoring  meetings  to  organize 
mobilization/emphasis  activity. 

4.  Project  Evaluation.  The  grantee 
shall  also  evaluate  the  quantity  and 
quality/scope  of  participation  of  the 
national  organization  and  local 
affiliates,  including:  national  outreach/ 
support  initiatives,  number  of  editorials 
and  opinion/editorial  features 
published,  information/materials 
developed/distributed;  number  of  local 
affiliates  participating  and  activities 
conducted  in  the  three  areas  listed 
above;  and  participation  in  and         * 
promotion  of  the  Safe  Communities 
Program  in  conjunction  with  this  effort. 

Additional  Resources 

The  following  is  a  list  of  resources  for 
information  on  the  Buckle  Up  America 
Campaign.  All  items  may  be  ordered 
either  directly  from  the  NHTSA  web  site 
at:  www.nhtsa. dot. gov  by  E-Mail  to 
Webmaster  (see  bottom  of  home  page)  or 
by  sending  a  fax  request  to:  Media  and 
Marketing  Division  at  202-^93-6062. 
All  requests  should  include  the  name, 
address,  and  telephone  number  of  the 
person  to  receive  the  materials. 

1.  Item  #  1P1049  Presidential 
Initiative  to  Increase  Seat  Belt  Use 
Nationwide,  Recommendations  from  the 
Secretary  of  Transportation.*  NHTSA. 
April  1997.  DOT  HS  808  576.  The 
Secretary's  plan  for  implementing 
President  Clinton's  directive  and 
attarining  seat  belt  and  child  safety  seat 
use  goals  for  years  2000  and  2005. 

2.  Item  #  1P1084  Buckle  Up  America, 
The  Presidential  Initiative  for  Increasing 
Seat  Belt  Use  Nationwide,  First  Report 
to  Congress.  NHTSA.  January  1998. 
DOT  HS  808  667.  First  Biannual  Report 
to  the  House  and  Senate  Appropriations 
Committees  on  the  progress  of  the 
activities  which  have  been  conducted  in 
pursuit  of  the  national  goals  outlined  in 
the  Presidential  Initiative  to  Increase 
Seat  Belt  Use  Nationwide. 

3.  Item  #  1P1063  Buckle  Up  America 
Campaign  Action  Kit.*  NHTSA. 
September  1997,  DOT  HS  808  628. 
Information  and  resource  portfolio  to 
solicit  participation  in  the  Buckle  Up 
America  Campaign. 

4.  Item  #  1P0837  Operation  ABC 
Mobilization  Organizational  Action  Kit 
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(OAK)'.  NHTSA.  September  1998. 
Information,  lesources,  and  sample 
materials  for  Organizations  participating 
in  and  supposing  November  23-29, 
199a,  OperatiJDn  ABC  Mobilization: 
/America  Buckles  Up  Children. 

5.  Safe  Communities  Service  Center, 
c/o  NHTSA  Region  VI,  819  Taylor 
Street.  Room  pA38.  Fort  Worth,  Texas 
76102.  Phon4  817-978-3633,  Fax:  817- 
978-6339.  or  p-Mail: 
Safe.Commiiaities@nhtsa.. dot.gov.  Also 
visit  the  Safe  Communities  web  site  on 
the  Internet  {,attp://www.nhtsa.dot.gov/ 
safecommunBies).  These  resources 
provide  information  on  best  practices. 
Safe  Communities  and  traffic  safety 
materials,  an4  access  to  technical 
assistance  soiirces. 

6.  Item  #  5P0026  Safe  Communities 
folio  package,  NHTSA.  1997.  DOT  HS 
808  578.  Contains  technical  assistance 
materials  on  various  topics  including 
getting  started,  coalition  building, 
partnering  with  traffic  safety  specialists 
and  evaluation  and  monitoring  tips. 

Application  procedures 

Each  applicant  must  submit  one 
original  and  two  copies  of  the 
application  piackage  to:  NHTSA,  Office 
of  Contracts  ind  Procurement  (NAD- 
30),  ATTN:  Rose  Watson,  400  7th  Street. 
S.W.,  Room  3301.  Washington,  DC 
20590.  An  additional  three  copies  will 
facilitate  the  review  process,  but  are  not 
required.  Applications  must  be  typed  on 
one  side  of  the  page  only.  Applications 
must  include  a  reference  to  NHTSA 
Program  #NT|S-01-9-05068,  and 
identify  if  you  are  applying  as  a  general 
or  target  population  applicant. 

Only  complete  packages  received  on 
or  before  March  26,  1999  at  2:00  P.M. 
Eastern  Standard  Time  will  be 
considered.  | 

Application  Contents 

1.  The  application  package  must  be 
submitted  with  OMB  Standard  Form 
424  (Rev.  4-i8),  Application  for  Federal 
Assistance,  including  424A,  Budget 
Information-|-Nonconstruction 
Programs,  and  424B,  Assurances — 
Nonconstruddon  Programs  with  the 
required  information  filled  in  and  the 
certified  assurances  included.  The  OMB 
Standard  Fohns  SF-424,  SF-424A.  and 
SF-424B  mw  be  downloaded  directly 
from  the  ON^  Internet  web  site,  http:/ 
/www.  whitehouse.gov/WH/EOP/OMB/ 
Grants/.  While  the  Form  424-A  deals 
with  budget  Information,  and  section  B 
identifies  Biidget  Categories,  the 
available  space  does  not  permit  a  level 
of  detail  wh  ch  is  sufficient  to  provide 


•These  items 
web  site  at:  ww 


nay  be  found  directly  on  NHTSA's 
.nbtsa.dot.gov. 


for  a  meaningful  evaluation  of  the 
proposed  costs.  A  supplemental  sheet 
should  be  provided  which  presents  a 
detailed,  itemized  breakdown  by  cost 
category  (such  as  hourly  rates,  unit 
purchase  costs,  overhead  rates,  etc.)  of 
the  proposed  costs,  as  well  as  any  costs 
which  the  applicant  proposes  to 
contribute  in  support  of  this  effort. 

2.  Applications  shall  include  a 
program  narrative  statement  which: 

A.  Identifies  the  organizational 
membership,  purpose,  and  structure; 
defines  the  constituency  the 
organization  represents  and  services; 
demonstrates  the  organization's 
commitment  to  supporting  the 
initiatives  of  the  Buckle  Up  America 
Campaign,  provides  examples  of  how 
the  organization  is  involved  commimity 
outreach  activities,  and  states  how  this 
assistance  will  enable  the  organization 
to  augment  state  and  local  affiliate 
involvement  in  this  effort.  Supporting 
documentation  from  concerned 
interests,  partner  organizations,  and/or 
affiliates  can  be  used  to  show  level  of 
commitment  and  interest. 

B.  Outlines  a  plan  of  action  pertaining 
to  the  scope  and  detail  on  how  the 
proposed  work  will  be  accomplished, 
noting  how  many  and  which  emphasis 
periods  will  be  targeted,  strategies  for 
marketing  to  state  and  local  affiliates, 
seeking  participation,  and  gaining  high 
visibility  public  awareness  of  the  effort. 
The  Action  Plan  should  include  a  time 
line  of  projected  activity  and  milestones 
including  dissemination  of  information, 
product  development,  targeted  event 
schedules,  reporting  dates,  and/ or  other 
major  tasks  associated  with  the  project. 

C.  Specifies  deliverables  and  due 
dates  including  products  and  reports. 
The  organization  should  also  identify 
any  specific  NHTSA  materials  and 
quantities  which  will  be  requested  to 
support  the  project  and  how  these  will 
be  used  and  distributed. 

D.  Describes  an  Evaluation  Plan  for 
determining  and  documenting  activity 
conducted.  This  should  include  a 
system  or  mechanism  for  obtaining 
timely  feedback  from  participating 
affiliates  on  their  activities  conducted 
and  media  coverage  obtained  during  the 
emphasis  period(s). 

Project  Review  Procedures  and  Criteria 

Upon  receipt,  applications  will  be 
screened  to  ensure  that  they  meet  the 
eligibility  requirements.  Applications 
meeting  the  requirements  will  be 
reviewed  by  a  panel  using  the  criteria 
outlined  below.  In  preparing  the 
application  package,  applicants  should 
organize  the  package  to  follow  the 
outline  provided  by  the  review  criteria. 


Application  Review  Process  and 
Evaluation  Factors 

Each  application  package  will 
initially  be  reviewed  to  confirm  that  the 
applicant  is  an  eligible  recipient  and 
that  the  application  contains  all  of  the 
items  specified  in  the  Application 
Contents  section  of  this  announcement. 
Each  complete  application  from  an 
eligible  recipient  will  then  be  evaluated 
by  an  evaluation  committee.  The 
applications  will  be  evaluated  using  the 
following  criteria: 

1.  Understanding  of  the  Buckle  Up 
America  Campaign  and  the  role  of  the 
organization  as  a  partner  in  the 
Campaign  (20  %) 

The  degree  to  which  the  applicant  has 
demonstrated  an  understanding  of  the 
Buckle  Up  America  campaign  and  has 
described  its  role  as  a  partner  in  the 
campaign. 

2.  The  organization's  ability  to 
disseminate  the  Campaign  nationwide 
and  influence  participation  of  its 
membership  (20%) 

The  status  of  the  applicant  as  a 
national  organization  with  a  regional, 
state  and/or  local  chapter  structure  that 
covers  the  nation;  the  degree  to  which 
the  proposed  effort  is  designed  to 
actively  engage  regional,  state  and/or 
local  chapters  of  the  organization  in  the 
proposed  effort. 

3.  Commitment  to  support  the  four 
Buckle  Up  America  emphasis  periods 
(35%) 

The  degree  to  which  the  proposal 
describes  activities  by  the  national 
organization  and  its  field  structure  for  at 
least  two  and  up  to  four  emphasis 
periods  that  focus  on  the  following  key 
elements: 

•  Public  statements  of  support  for 
Operation  ABC  mobilization  efforts  and/ 
or  the  child  passenger  safety  and  school 
days  emphasis  periods; 

•  Media  outreach  in  support  of  the 
mobilizations  and  the  child  passenger 
safety  and  school  days  emphasis 
periods; 

•  Commimity  action  activities  and 
events  by  local  representatives  designed 
to  support  and  complement  law 
enforcement  efforts,  and  draw  attention 
to  the  child  passenger  safety  and  school 
days  emphasis  periods. 

4.  Documentation  and  Process 
Evaluation  (15%) 

The  proposal  includes  a  process 
evaluation  design  and  plans  for  how  the 
effort  will  be  documented  to  facilitate 
NHTSA  efforts  to  provide  information  to 
other  organizations  interested  in 
replicating  the  proposed  activity  and  to 
compile  Buckle  Up  America  Campaign 
activity  for  required  Reports  to  Congress 
and  the  President. 
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5.  Safe  Communities  (10%) 
The  degree  to  which  this  project 
promotes  the  Safe  Communities  model 
to  members  of  the  national  organization 
and  encourages  them  to  utilize  this 
effort  as  an  opportunity  to  join  existing 
Safe  Communities  program,  integrate 
this  effort  into  an  existing  program,  or 
build  a  new  Safe  Communities  program. 

Availability  of  Funds  and  Period  of 
Support 

Contingent  on  the  availability  of 
funds  and  satisfactory  performance, 
cooperative  agreements  will  be  awarded 
for  a  project  period  of  12  to  15  months. 
A  total  of  $590,000  is  anticipated  to  be 
awarded.  It  is  anticipated  that 
individual  award  amounts,  based  upon 
demonstrated  need,  may  range  between 
$10,000  and  $50,000.  This  stated  range 
does  not  establish  minimum  or 
maximum  funding  levels. 

In  each  project,  some  portion  of  the 
funding  requested  must  be  dedicated  to 
evaluation  activities.  Given  the  amount 
of  funds  available  for  this  effort, 
applicants  are  strongly  encouraged  to 
seek  other  funding  opportimities  to 
supplement  the  federal  funds. 
Preference  will  be  given  to  applicants 
with  cost-sharing  proposals  from  within 
or  outside  their  organization. 

NHTSA  Involvement 

NHTSA  will  be  involved  in  all 
activities  undertaken  as  part  of  the 
cooperative  agreement  program  and 
will: 

1.  Provide  a  Contracting  Officer's 
Technical  Representative  (COTR)  to 
participate  in  the  planning  and 
management  of  this  Cooperative 
Agreement  and  to  coordinate  activities 
between  the  Grantee  and  NHTSA. 

2.  Provide  information  and  technical 
assistance  from  government  sources 
within  available  resources  and  as 
determined  appropriate  by  the  COTR. 

3.  Serve  as  a  liaison  between  NHTSA 
Headquarters,  Regional  OfHces  and 
others  (Federal,  state  and  local) 
interested  in  Buckle  Up  America 
Campaign  and  the  activities  of  the 
grantee  as  appropriate. 

4.  Stimulate  the  transfer  of 
information  among  Cooperative 
Agreement  recipients  and  others 
engaged  in  Buckle  Up  America 
activities. 

5.  Provide  campaign  information  and 
materials  to  support  activities. 

Special  Award  Selection  Factors 

While  not  a  requirement  of  this 
announcement,  applicants  are  strongly 
urged  to  seek  funds  from  other  federal, 
state,  local  and  private  sources  to 
augment  those  available  under  this 


announcement.  For  those  applications 
that  are  evaluated  as  meritorious  for 
consideration  for  award,  preference  may 
be  given  to  those  that  have  proposed 
cost-sharing  strategies  and/ or  have  other 
proposed  funding  sources  in  addition  to 
those  in  this  announcement.  In-kind 
services  provided  by  the  applicant 
organization  may  be  included  as  a 
contribution. 

Terms  and  Conditions  of  Award 

1.  Prior  to  award,  each  grantee  must 
comply  with  the  certification 
requirements  of  49  CFR  part  20, 
Department  of  Transportation  New 
Restrictions  on  Lobbying,  and  49  CFR 
part  29,  Department  of  Transportation 
government-wide  Debarment  and 
Suspension  (Non-procurement)  and 
Government-wide  Requirements  for 
Drug  Free  Workplace  (Grants). 

2.  Reporting  Requirements  and 
Deliverables: 

A.  Quarterly  Progress  Reports  should 
include  a  summary  of  the  previous 
quarter's  activities  and 
accomplishments,  as  well  as  the 
proposed  activities  for  the  upcoming 
quarter.  Any  decisions  and  actions 
required  in  the  upcoming  quarter 
should  be  included  in  the  report.  The 
grantee  shall  supply  the  progress  report 
to  the  Contracting  Officer's  Technical 
Representative  (COTR)  every  ninety  (90) 
days  following  date  of  award. 

B.  Program  Implementation  and 
Evaluation  Plan:  The  grantee  shall 
submit  a  revised  program 
implementation  and  evaluation  plan, 
incorporating  comments  received  from 
the  NHTSA  COTR.  no  more  than  1 
month  after  award  of  this  agreement. 
The  NHTSA  COTR  will  review  and 
comment,  if  necessary. 

C.  Draft  Final  Report:  The  grantee 
shall  prepare  a  Draft  Final  Report  that 
includes  a  description  of  the  project, 
media  outreach  initiatives,  and  local 
affiliate  participation  and  activity, 
results  and  findings  from  the  program 
evaluation.  In  terms  of  information 
transfer,  it  is  important  to  know  what 
worked  and  did  not  work,  under  what 
circumstances,  and  what  can  be  done  to 
avoid  potential  problems  in  future 
projects.  The  grantee  shall  submit  the 
Draft  Final  Report  to  the  COTR  60  days 
prior  to  the  end  of  the  performance 
period.  The  COTR  will  review  the  draft 
report  and  provide  comments  to  the 
grantee  within  30  days  of  receipt  of  the 
document. 

D.  Final  Report:  The  grantee  shall 
revise  the  Draft  Final  Report  to  reflect 
the  COTR's  comments.  The  revised  final 
report  shall  be  delivered  to  the  COTR  15 
days  before  the  end  of  the  performance 


period.  The  grantee  shall  supply  the 
COTR: 

— Four  hard  copies  of  the  final 
document. 

E.  A  Briefing  to  NHTSA  and  a 
presentation  to  at  least  one  national 
meeting  (e.g.,  Lifesavers  *  *  *). 

F.  Preparation  and  submission  of  a 
paper  for  publication  in  a  professional 
journal.  This  paper  will  be  submitted  to 
NHTSA  initially  in  draft  format  and  will 
be  circulated  for  review  and  comment  to 
NHTSA  and  others,  as  appropriate. 

3.  During  the  effective  performance 
period  of  cooperative  agreements 
awarded  as  a  result  of  this 
announcement,  the  agreement  as 
applicable  to  the  grantee,  shall  be 
subject  to  the  NHTSA 's  General 
Provisions  for  Assistance  Agreements, 
dated  July  1995. 

Issued  on:  February  2, 1999. 
Rose  A.  McMumy, 

Associate  Administrator  for  Traffic  Safety 
Programs. 

|FR  Doc.  99-2827  Filed  2-4-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportatton  Board 

[STB  Docket  No.  MC-F-20919] 

Greyhound  Lines,  Inc.,  et  al.— 
Acquisition — Autobus  Turismos 
Rapidos,  Inc. 

agency:  Surface  Transportation  Board. 
ACTION:  Notice  tentatively  approving 
finance  application 

SUMMARY:  Greyhound  Lines,  Inc. 
(Greyhound),  a  motor  carrier  of 
passengers,  Sistema  Intemacional  de 
Transporte  de  Autobuses,  Inc.  (SITA),  a 
wholly  owned,  non-carrier  subsidiary  of 
Greyhound,  and  Americanos  U.S.A., 
L.L.C.  (Americanos),  a  motor  carrier 
controlled  by  SITA,  jointly  seek 
approval  under  49  U.S.C.  14303  for  the 
acquisition  of  the  operating  authority 
and  certain  other  properties  of  Autobus 
Turismos  Rapidos,  Inc.  (ATR),  a  motor 
carrier  of  passengers.  Persons  wishing  to 
oppose  the  application  must  follow  the 
rules  under  49  CFR  part  1182  (effective 
October  1.  1998).  The  Board  has 
tentatively  approved  the  transaction, 
and,  if  no  opposing  comments  are 
timely  filed,  this  notice  will  be  the  final 
Board  action. 

DATES:  Comments  must  be  filed  by 
March  22, 1999.  Applicants  may  file  a 
reply  by  April  6,  1999.  If  no  comments 
are  filed  by  March  22, 1999,  this  notice 
is  effec  tive  on  that  date. 
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ADDRESSES:  Send  an  original  and  10 
copies  of  an>  comments  referring  to  STB 
Docket  No.  N IC-F-20919  to:  Surface 
Transportatipn  Board.  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  send  one  copy  of  any 
comments  ta  applicants'  representative: 
Fritz  R.  Kahij,  Suite  750  West.  1100 
New  York  Ayenue.  NW.,  Washington, 
DC  20005-3^34. 

FOR  FURTHER  rNFORMATlON  CONTACT: 
Beryl  Gordoil,  (202)  565-1600.  (TDD  for 
the  hearing  iinpaired:  (202)  565-1695.] 
SUPPLEMENTARY  INFORMATION: 
Greyhound  holds  nationwide,  motor 
passenger  ca  rier  operating  authority 
under  Docke  No.  MC-1515.'  SITA 
holds  no  operating  authority,  but 
controls  Am<  ricanos  (MC-309813)2  and 
proposes  to  a  cquire  ATR  through 
Americanos.  SITA  also  controls  three 
other  motor  passenger  carriers: 
Gonzalez,  Inc.,  d/b/a  Golden  State 
Transportati(  in  Company  (Gonzalez) 
(MC-1 73837  ,  operating  in  the 
Southwest;  L  os  Rapidos,  Inc.  (MC- 
293638),  operating  in  CaUfomia, 
Nevada,  and  Arizona;  and  Autobuses 
Amigos,  L.L. ::.  (Amigos)  (MC-340462), 
operating  bel  ween  Mexican  border 
crossing  points  in  Texas  and  points 
throughout  tjie  United  States.  ATR 
holds  authority  in  Docket  No.  MC- 
181016,  to  cdnduct  scheduled,  regular- 
route,  passer  ger  operations  in 
Cahfomia,  C)lorado,  New  Mexico, 
Arizona,  and  Texas.  According  to 
applicants,  tl  leir  purchase  of  ATR  has 


already  been 


has  placed  ai  1  of  its  "membership 
interests"  in  Americanos  into  a  voting 
trust  establis  led  pursuant  to  49  CFR 
part  1013. 

Applicant^  state  that  the  aggregate 
gross  operati  ig  revenues  for  Greyhound 


Jii 


Merger—  Greyhound  I 


'  owned  subsid 


lio  ( 


{\AC- 


'  In  Laidlaw. 
Corp. — ; 

No.  MC-F-2094t) 
69710),  we  tenUt 
Greyhound  with 
a  wholly 

Greyhound  a 
passenger  carried 
(MC-74),  operat 
Company,  Inc 
Virginia,  and  Ncith 
Oklahoma  CoacI  les 
Texas,  New  Me^co 
Oklahoma 
8742),  operating 
Transit  Co.,  Inc 
Vermont,  Massa^h 
Acquisition 
Rockford  Bus 

2  Americanos 
regular-route, 
crossing  points 
Calexico/Mexici  1 
cities  as  Los  An{  ;i 
Chicago,  Atlanti 
any  passenger 
coruumination 


>C<. 


consummated,  but  SITA 


c.  and  Laidlaw  Transit  Acquisition 
Lines,  Inc..  STB  Docket 
(STB  served  Dec.  17,  1998)  (63  FR 
ively  approved  the  merger  of 
Laidlaw  Transit  Acquisition  Corp., 
iary  of  Laidlaw  Inc. 
controls  several  regional  motor 
:  Valley  Transit  Company,  Inc. 
ng  in  Texas:  Carolina  Coach 

13300),  operating  in  Delaware, 
Carolina:  Texas,  New  Mexico  & 
,  Inc.  (MC-61120),  operating  in 
Colorado,  Kansas,  and 

Panhandle  Lines,  Inc.  (MC- 
in  Oklahoma  and  Texas;  Vermont 
(MC-45626),  operating  in  Maine, 
usetts.  and  New  York:  and  PRE 
,  doing  business  as  Peoria 
(MC-€6810),  operating  in  Illinois, 
s  authorized  to  conduct  scheduled, 
p<  ssenger  operations  between  border 
uch  as  San  Ysidro/Tijuana. 
i.  and  Nogales/Nogales,  and  such 
;eles,  Seattle.  Dallas,  Houston, 
and  Miami,  but  it  did  not  conduct 
ti^nsportation  operations  before 
the  purchase  of  ATR's  properties. 


Continental  I 


,  LL( :, 


I  ft 


and  its  affiliates  exceeded  $2  milUon 
during  the  12  months  preceding  the 
fiUng  of  this  application.  They  assert 
that  access  to  applicants'  financial 
resources  will  permit  ATR's  business, 
specializing  in  transportation  markets 
addressing  Spanish  speaking 
passengers,  to  grow  and  will  strengthen 
its  competitive  position.  They  state  that 
this  will  improve  service  to  the  traveling 
public,  integrate  ATR's  services  with 
those  of  Greyhound,  permit  both 
carriers  to  offer  reasonable  and  reduced 
fares,  and  enhance  competition.-^  They 
indicate  that  the  transaction  will  have 
little  or  no  effect  on  Greyhound's  total 
fixed  charges,  and  that  ATR's  drivers 
and  other  employees  will  be  offered  the 
opportunity  to  apply  for  positions  with 
Americaaos. 

Applicants  certify  that:  (1)  Greyhound 
and  its  affiliates  hold  "satisfactory" 
safety  ratings  (except  for  Americanos 
and  Amigos,  which  have  not  yet  been 
rated,  and  Gonzalez,  which  has  a 
"conditional"  rating);  (2)  Americanos 
and  Greyhoimd  have  appointed 
appropriate  agents  for  service  of  process 
in  each  state  in  which  they  operate,  in 
accordance  with  49  U.S.C.  13303  and 
13304  and  49  CFR  part  366.1  et  seq., 
and  maintain  sufficient  liability 
insurance  as  required  by  49  U.S.C. 
13906  and  40  CFR  part  387.1,  et  seq.;  (3) 
Greyhound,  SITA,  Americanos,  and 
ATR  are  not  domiciled  in  Mexico  and 
are  not  owned  or  controlled  by  a  person 
of  that  country;  and  (4)  approval  of  the 
transaction  will  not  significantly  affect 
either  the  quality  of  the  himian 
environment  or  the  conservation  of 
energy  resources. 

Under  49  U.S.C.  14303(b).  we  must 
approve  and  authorize  a  transaction  that 
we  find  consistent  with  the  public 
interest,  taking  into  consideration  at 
least:  (1)  the  effect  of  the  proposed 
transaction  on  the  adequacy  of 
transportation  to  the  public;  (2)  the  total 
fixed  charges  that  result  from  the 
proposed  transaction;  and  (3)  the 
interest  of  carrier  employees  affected  by 
the  proposed  transaction. 

On  the  basis  of  the  application,  we 
find  that  the  proposed  acquisition  is 
consistent  with  the  public  interest  and 
should  be  authorized.  If  any  opposing 
comments  are  timely  filed,  this  finding 
will  be  deemed  to  be  vacated,  and 
unless  a  final  decision  can  be  made  on 
the  record  as  developed,  a  procedural 


'  According  to  applicants,  SITA  has  minority 
ownership  interests  in  two  Mexican  motorbus 
operators  that  connect  with  Americanos  at  the 
Mexican/U.S.  border  crossing  points  and  this 
transaction  will  permit  SUA,  through  Americanos, 
to  use  the  operating  authority  and  other  property  of 
ATR  to  ease  and  simplify  Mexico/U.S.  transborder 
passenger  transportation. 


schedule  will  be  adopted  to  reconsider 
the  application.  If  no  opposing 
comments  are  filed  by  the  expiration  of 
the  comment  period,  this  decision  will 
take  effect  automatically  and  will  be  the 
final  Board  action. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1 .  The  proposed  acquisition  is 
approved  and  authorized,  subject  to  the 
filing  of  opposing  comments. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  to  be  vacated. 

3.  This  decision  will  be  effective  on 
March  22, 1999,  unless  timely  opposing 
comments  are  filed. 

4.  A  copy  of  this  notice  will  be  served 
on:  (1)  the  U.S.  Department  of  Justice, 
Antitrust  Division,  10th  Street  & 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530;  and  (2)  the  U.S. 
Department  of  Transportation,  Office  of 
Motor  Carriers-HIA  30,  400  Virginia 
Avenue,  SW.,  Suite  600,  Washington, 
DC  20024. 

Decided:  February  1, 1999. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Clybum. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  99-2812  Filed  2-4-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33699 
(Sut>-No.  1)] 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company— Trackage  Rights 
Exemption — Union  Pacific  Railroad 
Company 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

summary:  The  Board,  under  49  U.S.C. 
10502,  exempts  the  trackage  rights 
described  in  STB  Finance  Docket  No. 
33699  '  to  permit  the  trackage  rights  to 


'  On  January  5,  1999,  BNSF  filed  a  notice  of 
exemption  under  the  Board's  class  exemption 
procedures  at  49  CFR  1180.2(d)(7).  The  notice 
covered  the  agreement  by  Union  Pacific  Railroad 
Company  (UP)  to  grant  temporary  overhead 
trackage  rights  to  The  Burlington  Northern  and 
Santa  Fe  Railway  Company  over  UP's  rail  line 
between  (1)  Kerti  Junction,  CA,  in  the  vicinity  of 
UP's  milepost  313.6  (Fresno  Subdivision),  and 
Calwa,  CA,  in  the  vicinity  of  UP's  milepost  209.1 
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expire  on  February  12, 1999,  in 
accordance  with  the  agreement  of  the 
parties. 

DATES:  This  exemption  is  effective  on 
February  12.  1999. 

ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  STB  Finance 
Docket  No.  33699  (Sub-No.  1)  must  be 
filed  with  the  Office  of  the  Secretary, 
Case  Control  Unit,  Surface 
Transportation  Board,  1925  K  Street, 
N.W.,  Washington,  DC  20423-0001.  In 
addition,  a  copy  of  all  pleadings  must  be 
served  on  petitioners'  representatives  (1) 
Yolanda  M.  Grimes,  The  Burlington 
Northern  and  Santa  Fe  Railway 
Company,  3017  Lou  Menk  Drive,  P.O. 
Box  961039,  Fort  Worth.  TX  76161- 
0039,  and  (2)  Joseph  D.  Anthofer,  Esq., 
Union  Pacific  Railroad  Company,  1416 
Dodge  Street,  Room  830.  Omaha.  NE 
68179. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  565-1600.  [TDD 
for  the  hearing  impaired  (202)  565- 
1695.) 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DC  NEWS  & 
DATA,  INC.,  Suite  210,  1925  K  Street. 
N.W..  Washington.  EK:  20006. 
Telephone:  (202)  289-4357.  [Assistance 
for  the  hearing  impaired  is  available 
through  TDD  services  (202)  565-1695.) 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  February  1, 1999. 
By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Clybum. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  99-2813  Filed  2-4-99;  8:45  am] 
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(Fresno  Subdivision);  and  (2)  Los  Angeles,  CA,  in 
the  vicinity  of  UP's  milepost  485.0  (Wilmington 
Subdivision),  and  San  Jose,  CA,  in  the  vicinity  of 
milepost  45.7  (Coast  Subdivision).  See  The 
Burlington  Northern  and  Santa  Fe  Railway 
Company — Trackage  Rights  Exemption — Union 
Pacific  Railroad  Company,  STB  Finance  Docket  No. 
33699  (STB  served  Jan.  21,  1999).  The  trackage 
rights  operations  under  the  exemption  became 
effective  and  were  scheduled  to  be  consummated 
on  January  12, 1999. 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33686] 

Dallas,  Garland  &  Northeastern 
Railroad,  Inc. — Lease  Exemption- 
Union  Pacific  Railroad  Company 

Dallas,  Garland  &  Northeastern 
Raihoad.  Inc.  (DGNO).  a  Class  III  rail 
carrier,  has  filed  a  notice  of  exemption 
under  49  CFR  1150.41  to  lease  ft-om 
Union  Pacific  Railroad  Company  (UP) 
approximately  54.74  miles  of  rail  lines 
located  in  the  State  of  Texas: '  (i) 
between  milepost  741.3.  at  Carrollton, 
and  milepost  729.5,  at  Lake  Dallas;  (ii) 
between  milepost  285.1,  near  Spring 
Creek  Parkway,  and  milepost  324.84,  at 
South  Sherman  Junction;  and  (iii)  the 
industrial  lead  between  UP's 
Mockingbird  Yard  and  the  Brookhollow 
Industrial  Park,  in  Dallas. 

In  conjunction  with  the  lease  of  these 
rail  lines,  DGNO  will  acquire 
approximately  117.76  miles  of 
incidental  trackage  rights  over  rail  lines 
located  in  the  State  of  Texas  as  follows: 
(1)  local  trackage  rights  over  rail  lines 
owned  by  Dallas  Area  Rapid  Transit:  (a) 
between  milepost  758.04,  at  Dallas,  and 
milepost  741.3,  at  Carrollton;  (b) 
between  milepost  603.5,  at  Carrollton, 
and  milepost  580.19,  at  Wylie;  and  (c) 
between  milepost  281.1,  at  Piano,  and 
milepost  285.1,  at  Spring  Creek 
Parkway;  (2)  overhead  trackage  rights 
over  a  rail  line  owned  by  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  between 
BNSF  milepost  646.39,  at  Sherman,  and 
BNSF  milepost  711.0,  at  Irving;  and  (3) 
overhead  trackage  rights  over  a  rail  line 
owned  by  RAILTRAN  between  milepost 
634.7,  at  Irving,  and  milepost  643.8,  at 
North  Jimction. 

Because  the  projected  revenues  of  the 
rail  lines  to  be  operated  will  exceed  $5 
million,  DGNO  certified  to  the  Board,  on 
December  1,  1998,  that  the  required 
notice  of  its  rail  line  acquisition  was 
sent  to  the  national  offices  of  all  labor 
unions  representing  employees  on  the 
lines  and  was  posted  at  the  workplace 
of  the  employees  on  the  affected  lines 
on  December  1, 1998.  See  49  CFR 
1150.42(e).  The  transaction  is  expected 
to  be  consummated  on  January  30,  1999. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 


■  IX^NO  will  be  the  operator  of  the  property. 


An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33686,  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Karl  Morell, 
Esq.,  BALL  JANIK  LLP,  1455  F  Street. 
NW,  Suite  225,  Washington,  DC  20005. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  January  29, 1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  99-2665  Filed  2-4-99;  8:45  am) 

BILUNG  CODE  4S1$-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

January  27, 1999. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110.  1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  March  8.  1999  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0203. 

Form  Number:  IRS  Form  5329. 

Type  of  Review:  Extension. 

Title:  Additional  Taxes  Attributable  to 
IRAs.  Other  Qualified  Retirement  Plans, 
Aimuities,  Modified  Endowment 
Contract,  and  MSAs. 

Description:  This  form  is  used  to 
compute  and  collect  taxes  related  to 
early  distributions  from  individual 
retirement  arrangements  (IRAs)  and 
other  qualified  retirement  plans; 
distributions  from  education  (ED)  IRAs 
not  used  for  educational  expenses; 
excess  contributions  to  traditional  IRAs, 
ED  IRAs,  and  medical  savings  accounts 
(MSAs);  and  excess  accumulations  in 
qualified  retirement  plans. 

Respondents:  Individuals  or 
households. 
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Estimated  Number  of  Respondents/ 
Recordkeepifrs:  1,000,000. 

Estimated  Burden  Hours  Per 
Respondent,  'Recordkeeper: 
Recordkeeping — 1  hr.,  59  min. 
Learning  ab(  »ut  the  law  or  the  form— 42 

min. 
Preparing  thje  form — 1  hr.,  0  min. 
Copying,  assembling  and  sending  the 

form  to  th  J  IRS — 14  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,042.400  hours. 

OMB  Nuiilber:  1545-1552. 

Form  Number:  IRS  Form  8839. 

Type  ofRtiview:  Extension. 

Title:  Qualified  Adoption  Expenses. 

Description:  Section  23  of  the  Internal 
Revenue  Code  allows  taxpayers  to  claim 
a  nonrefunAble  tax  credit  for  qualiHed 
adoption  expenses  paid  or  incurred  by 
the  taxpayei.  Code  section  137  allows 
taxpayers  toj  exclude  amounts  paid  or 
expenses  incurred  by  an  employer  for 
the  qualiHed  adoption  expenses  of  the 
employee  wfiich  are  paid  under  an 
adoption  assistance  program.  Form  8839 
is  used  to  figure  the  credit  and/or 
exclusion. 

Responde  nts:  Individuals  or 
households. i 

Estimated  Number  of  Respondents/ 
Record  keepers:  50,000. 

Estimated  Burden  Hours  Per 
Respondentf  Recordkeeper: 

Recordkeeping — 46  min. 

Learning  about  the  law  or  the  form — 20 

min. 
Preparing  the  form — 1  hr.,  31  min. 
Copying,  asiembling,  and  sending  the 

form  to  tMe  IRS— 35  min. 

Frequency  of  Response:  Annually. 

Estimatea  Total  Reporting/ 
Recordkeeping  Burden:  159,500  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5571, 
1111  Constijtution  Avenue,  NW, 
Washingtoi^,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7i360,  Office  of  Management 
and  Budget]  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503.   j 
Lois  K.  Hollabd. 

Department^  Reports  Management  Officer. 
|FR  Doc.  99-E704  Filed  2^1-99;  8:45  am] 
BILUNO  CODE  4830-01^ 

i 

DEPARTM(^4T  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Confiment 
Request  for  Revenue  Procedure  99-13 

agency:  Inlemal  Revenue  Service  (IRS). 
Treasury. 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soUciting  comments  concerning 
Revenue  Procedure  99-13,  Section 
403(b)  Plan  Corrections  and  Closing 
Agreements. 

DATES:  Written  comments  should  be 
received  on  or  before  April  6.  1999  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Section  403(b)  Plan  Corrections 
and  Closing  Agreements. 

OMB  Number:  1545-1645. 

Revenue  Procedure  Number:  Revenue 
Procedure  99-13. 

Abstract:  This  revenue  procedure 
provides  a  comprehensive  system  of 
correction  programs  and  procedures  for 
an  employer  that  offers  an  employee 
retirement  plan  that  is  intended  to 
satisfy  the  requirements  of  Internal 
Revenue  Code  section  403(b),  but  has 
failed  to  satisfy  those  requirements 
because  of  operational,  demographic,  or 
eligibility  failures.  This  system  permits 
an  employer  to  correct  these  failures, 
and  thereby  provide  its  employees  with 
retirement  benefits  on  a  tax-favored 
basis. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Not-for-profit 
institutions,  and  state,  local  or  tribal 
govermnents. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  3 
hrs.,  48  mins. 

Estimated  Total  Annual  Burden 
Hours:  1,899. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenemce,  and  purchase  of  services 
to  provide  information. 

Approved:  January  26, 1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[PR  Doc.  99-2696  Filed  2-4-99;  8:45  am] 
BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974,  New  Routine  Use 
Statement 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice;  New  routine  use 
statement. 

SUMMARY:  As  required  by  the  Privacy 
Act  of  1974,  5  U.S.C.  552a(e),  notice  is 
hereby  given  that  the  Ctepartment  of 
Veterans  Affairs  (VA)  is  adding  a  new 
routine  use  to  the  system  of  records 
entitled  "Veterans  and  Beneficiaries 
Identification  and  Records  Location 
Subsystem— VA"  38VA23. 
DATES:  Interested  persons  are  invited  to 
submit  written  comments,  suggestions, 
or  objections  regarding  the  new  routine 
use.  All  relevant  material  received 


Federal  Register /Vol.  64.  No.  24 /Friday,  February  5,  1999 /Notices 


5863 


before  March  8,  1999,  will  be 
considered.  All  written  comments 
received  will  be  available  for  public 
inspection  at  the  Office  of  Regulations 
Management  (02D).  810  Vermont  Ave., 
NW.,  Room  1158,  Washington,  DC 
20420,  only,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays).  If  no  public  comment  is 
received  during  the  30  day  review 
period  allowed  for  public  comment,  or 
unless  otherwise  published  in  the 
Federal  Register  by  VA,  the  routine  use 
included  herein  is  effective  30  days  after 
publication  in  the  Federal  Register. 
ADDRESSES:  Written  comments 
concerning  the  new  routine  use  may  be 
mailed  to  the  Director,  Office  of 
Regulations  Management  (02D),  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Lanson,  Legal  Consultant, 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  273-7267.  The  Internet  e- 
mail  address  for  Mr.  Lanson  is 
capblans@vba.va.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Veterans  Affairs  (VA)  has 
decided,  as  a  matter  of  policy,  to 
provide  to  National  and  State  Veterans 
Service  Organizations  access  to 
information  contained  in  the  Benefits 
Delivery  Network  (BDN)  concerning 
which  organization  or  individual  holds 
a  Power  of  Attorney  to  represent  a 
claimant  even  though  the  service 
organization  accessing  the  information 
does  not  hold  a  Power  of  Attorney  for 
the  claimant  in  question.  VA  will  also 
provide  access  to  information  that  a 
claimant  does  not  have  a  recognized 
power  of  attorney,  when  such  is  the 
case. 

Currently,  a  veteran  may  ask  a 
veterans'  service  organization  for 
assistance  with  a  claim  for  benefits  by 
executing  a  power  of  attorney  naming 
the  organization  as  the  veteran's 
representative  for  purposes  of 
prosecuting  his  or  her  claim.  Some 
veterans  represent  themselves  in  claim 
matters.  If  a  veteran  names  a  service 
organization  as  his  or  her  representative, 
the  service  organization  may  obtain 
information  concerning  the  claimant 
from  the  BDN  in  order  to  assist  the 
veteran  with  the  veteran's  claim. 

At  present,  unless  a  claimant  has 
provided  a  service  organization  with  a 
power  of  attorney,  that  organization 
cannot  obtain  any  information 
concerning  the  claimant  from  the 
Benefits  Delivery  Network  (BDN) 
because  of  the  restrictions  of  the  Privacy 
Act.  This  includes  information  that  the 


claimant  does  not  have  an  appointed 
power  of  attorney  or  the  name  of  the 
organization  or  individual  who  has  been 
given  a  power  of  attorney  for  the 
claimant. 

Sometimes,  a  veteran  may  later  ask 
another  service  organization  either  for 
information  on  the  status  of  the  claim  or 
for  assistance.  Also,  a  veteran  who  is  not 
represented  by  a  service  organization 
may  ask  one  for  information  about  his 
or  her  claim.  In  either  case,  the  service 
organization  that  the  veteran  has  asked 
for  help  cannot  access  information  on 
the  veteran's  claim  on  the  BDN,  and, 
therefore,  cannot  tell  the  veteran 
anything  about  the  veteran's  claim  or  its 
status  or  assist  the  veteran  with  the 
claim. 

If  the  service  organization  is  provided 
information  through  BDN  as  to  who  has 
been  provided  a  power  of  attorney,  it 
will  permit  the  service  organization 
being  contacted  to  direct  the  claimant  to 
his  or  her  appointed  representative. 
Alternatively,  if  the  claimant  does  not 
have  an  appointed  power  of  attorney,  it 
will  enable  the  service  organization  to 
inform  the  claimant  what  he  or  she  must 
do  to  obtain  representation  or  to  direct 
the  claimant  to  seek  assistance  from 
regional  office  employees. 

VA  has  determined  that  the  release  of 
information  under  the  circumstances 
described  above  is  a  necessary  and 
proper  use  of  the  information  in  this 
system  of  records  and  that  the  specific 
routine  use  proposed  for  the  transfer  of 
this  information  is  appropriate. 

An  altered  system  of  records  report 
and  a  copy  of  the  revised  system  notice 
have  been  sent  to  the  House  of 
Representatives  Committee  on 
Government  Reform  and  Oversight,  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  Office  of  Management 
and  Budget  (OMB)  as  required  by  5 
U.S.C.  552a(r)  and  guidelines  issued  by 
OMB  (59  FR  37906.  37916-18  (7-25- 
94)). 

The  proposed  routine  Use  will  be 
added  to  the  system  of  records  entitled 
"Veterans  and  Beneficiaries 
Identification  and  Records  Location 
Subsystem— VA."  38VA23  published  at 
49  FR  38095,  August  26,  1975,  and 
amended  at  41  FR  11631,  March  19, 
1976,  43  FR  23798,  June  1,  1978,  45  FR 
77220,  November  21, 1980,  47  FR  367, 
January  5. 1982,  48  FR  45491,  October 
5, 1983,  50  FR  13448,  April  4,  1985,  60 
FR  32210,  June  20,  1995,  and  63  FR 
7196,  February  12,  1998,  is  amended  by 
adding  the  information  as  shown  below: 
***** 

20.  The  power  of  attorney  of  a 
claimant  for  VA  benefits  or  the 
information  that  a  power  of  attorney  has 


not  been  appointed  by  the  claimant  may 
be  disclosed  from  the  Benefits  Delivery 
Network  to  any  recognized  veterans 
service  organization  even  though  the 
service  organization  does  not  hold  a 
current  power  of  attorney  for  the 
claimant. 

Approved:  January  11, 1999. 
Togo  D.  West,  Jr.. 

Secretary  of  Veterans  Affairs. 

Report  of  Intention  To  Alter  Federal 
Notice  of  System  of  Records  for 
"Veterans  and  Beneficiaries 
Identification  and  Records  Location 
Subsystem— VA"  (38VA23J 

Purpose 

Amending  this  system  of  records  will 
provide  National  and  State  Veterans 
Service  Organizations  with  access  to 
information  contained  in  the  Benefits 
Delivery  Network  (BDN)  concerning 
which  organization  or  individual  holds 
a  power  of  attorney  to  represent  a 
claimant  even  though  the  service 
organization  accessing  the  information 
does  not  hold  a  power  of  attorney  for 
the  claimant  in  question.  VA  will  also 
provide  the  service  organizations  with 
access  to  information  contained  in  the 
BDN  that  a  claimant  does  not  have  a 
power  of  attorney,  when  such  is  the 
case. 

Authority 

"Veterans  and  Beneficiaries 
Identification  and  Records  Location 
Subsystem— 38  VA23  " 

Probable  Privacy  Impact 

This  routine  use  will  have  minimal 
effect  on  the  privacy  rights  of 
individuals.  "The  change  will  provide 
information  to  the  service  organization 
contacted  to  enable  it  to  direct  the 
claimant  to  his  or  her  appointed  power 
of  attorney.  Ahematively,  if  the 
claimant  does  not  have  an  appointed 
power  of  attorney,  it  will  enable  the 
service  organization  to  inform  the 
claimant  what  he  or  she  must  do  to 
obtain  representation  or  to  direct  the 
claimant  to  seek  assistance  from 
regional  office  employees.  No  other 
information  concerning  the  claimant  or 
his  or  her  claim  will  be  provided  to  the 
service  organization  unless  that 
organization  obtains  a  power  of  attorney 
from  the  claimant. 

Risk  Assessment 

VA  will  safeguard  individual  records 
as  required  by  the  Privacy  Act  of  1974. 
Physical  access  to  the  computer  rooms 
with  the  VA  facility  (VA  regional  office 
or  medical  facility)  is  generally  limited 
to  appropriate  locking  devices  and 
restricted  to  authorized  VA  employees 
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organization  personnel  are  Umited  to 
only  that  information  in  the  file(s)  that 
is  needed  in  the  performance  of  their 
official  duties. 

Routine  Uses 

This  new  routine  use  enables  VA  to 
provide  National  and  State  Veterans 
Service  Organizations  with  access  to 
information  contained  in  the  Benefits 
Delivery  Network  (BDN)  concerning 
which  organization  or  individual  holds 
a  power  of  attorney  to  represent  a 
claimant  even  though  the  service 


organization  accessing  the  information 
does  not  hold  a  power  of  attorney  for 
the  claimant  in  question.  VA  will  also 
provide  access  to  information  contained 
in  the  BDN  that  a  claimant  does  not 
have  a  power  of  attorney,  when  such  is 
the  case. 

Information  Collection  Requirements 

This  amendment  requires  no  new 
information  collection  requirements. 

[FR  Doc.  99-2726  Filed  2-4-99;  8:45  am) 

BILUNG  CODE  8320-01 -M 
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Register.  AgerKy  prepared  corrections  are 
issued  as  signed  docunnents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


NUCLEAR  REGULATORY 
COMMISSION 

pocket  Nos.  50-445  and  50-446] 

TU  Electric;  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
a  Hearing 

Correction 

In  notice  document  99-1847 
beginning  on  page  4148  in  the  issue  of 
Wednesday,  January  27, 1999,  make  the 
following  correction{s): 

On  page  4151,  in  the  second  column, 
in  the  third  line,  "February  28, 1999" 
should  read  "February  26,  1999". 
(PR  Doc.  C9-1847  Filed  2-4-99;  8:45  am) 

BILLING  CODE  1S0S-01-D 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  249 

[Release  Nos.  34-40934;  IC-23640;  File  No. 
S7-18-97] 

RIN  3235-AG97 

Rulemaking  for  EDGAR  System 

Correction 

In  rule  document  99-1043  beginning 
on  page  2843  in  the  issue  of  Tuesday, 


January  19, 1999,  make  the  following 
correction  (s): 

PART  249-{CORRECTED] 

On  page  2853,  beginning  in  the 
second  column.  Form  13F  is  reprinted 
in  its  entirety. 
UNITED  STATES 

SECURITIES  AND  EXCHANGE 
COMMISSION 

Washington,  DC  20549 

Form  13F  Cover  Page 

Report  for  the  Calendar  Year  or  Quarter 

Ended: 

Check  here  if  Amendment  1 1;  Amendment 

Number: 

This  Amendment  (Check  only  one.): 
O  is  a  restatement. 
D  adds  new  holdings  entries. 

institutional  Investment  Manager  Filing  this 
Report: 

Name:    

Address:    


Form  13F  File  Number:  28- 

The  institutional  investment  manager  filing 
this  report  and  the  person  by  whom  it  is 
signed  hereby  represent  that  the  person 
signing  the  report  is  authorized  to  submit  it, 
that  all  information  contained  herein  is  true, 
correct  and  complete,  and  that  it  is 
understood  that  all  required  items, 
statements,  schedules,  lists,  and  tables,  are 
considered  integral  parts  of  this  form. 

Person  Signing  this  Report  on  Behalf  of 
Reporting  Manager: 

Name:    

Title:  

Phone:    


(City,  State) 


Signature,  Place,  and  Date  of  Signing: 
[Signature] 


FORM  13F  Information  Table 


[Date] 

Report  Type  (Check  only  one.): 

a  13F  HOLDINGS  REPORT.  (Check  here  if 
all  holdings  of  this  rep>orting  manager  are 
reported  in  this  report.) 

D  13F  NOTICE.  (Check  here  if  no  holdings 
repwrted  are  in  this  report,  and  all 
holdings  are  reported  by  other  reporting 
manager(s).) 

D  13F  COMBINATION  REPORT.  (Check  here 
if  a  portion  of  the  holdings  for  this 
reporting  manager  are  reported  in  this 
report  and  a  portion  are  reported  by 
other  reporting  manager(s).) 

List  of  Other  Managers  Reporting  for  this 
Manager:  [If  there  are  no  entries  in  this  list, 
omit  this  section.] 

Form  13F  File  Number  28-  

Name 

[Ref)eat  as  necessary.) 

Form  13F  Summeuy  Page 

Report  Summary: 

Number  of  Other  Included  Managers: 


Form  13F  Information  Table  Entry  Total: 


Form  13F  Information  Table  Value  Total: 
S (thousands) 

List  of  Other  Included  Managers: 

Provide  a  numbered  list  of  the  name(s)  and 
Form  13F  file  number(s)  of  all  institutional 
investment  managers  with  respect  to  which 
this  report  is  filed,  other  than  the  manager 
filing  this  report.  [If  there  are  no  entries  in 
this  list,  state  "NONE"  and  omit  the  column 
headings  and  list  entries.) 

No. 

Form  13F  File  Number  28-  

Name 

[Repeat  as  necessary.) 


Column  1 

Column  2 

Column  3 

Column  4 

Column  5 

Columns 

Column  7 

Columns 

Name  of 

Title  of  class 

CUSIP 

Value 
(xSIOOO) 

Shrs  or 
prnamt 

SH/PRN 

Put/Call 

Investment 
discretion 

Other 
managers 

Voting  auttiority 

issuer 

Sole 

Shared 

None 

- 
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Form  1 3F  Information  Table — Continued 

Column  1 

Column  2 

Columns 

Column  4 

Columns 

CokjmnS 

Column? 

Columns 

Name  ol 

Title  of  class 

CUSIP 

Value 
(x$1000) 

Shrsof 
prnamt 

SH/PRN 

Put/CaB 

Investment 
discretion 

Other 
managers 

Voting  authority 

issuer 

Sole 

Shared 

None 

' 

[Repeat  a; 

necessary] 

DEPARTMENT  OF  TRANSPORTATION      §555.6    [Correctedl 

§  249.326    Including  Fonn  1 3F-E 
[Removed] 

8.  SectioiJ  249.326  including  Form 
13F-E  is  removed. 

By  the  Conlnission. 

Dated:  Janupry  12,  1999. 
Margaret  H.  liicFarland, 
Deputy  Secretary. 

(PR  Doc.  C9-i043  Filed  2-4-99;  8:45  am] 
BtLUNO  CODE  1fe06-01-O 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  555 

[Docket  No.  NHTSA-99-4993] 

RIN  2127-AH51 

Temporary  Exemption  From  Motor 
Vehicle  Safety  Standards;  Bumper 
Standard 

Correction 

In  rule  document  99-933  beginning 
on  page  2858  in  the  issue  of  Tuesday, 
January  19,  1999,  make  the  following 
correction(s): 


On  page  2861,  in  the  third  column, 
amendatory  instruction  9.  should  read: 

"9.  Sections  555.6(a),  introductory 
text,  555.6(a)(2)(v),  last  sentence  in 
parenthesis,  555.6(b),  introductory  text, 
555.6(b)(1),  555.6(b)(2),  introductory 
text,  555.6Cb)(2)(i),  555.6(b)(2)(iii), 
555.6(b)(4),  555.6(c),  introductory  text, 
555.6(c)(1),  555.6(c)(2),  introductory 
text,  555.6(c)(2)(iv),  555.6(d), 
introductory  text,,  555.6(d)(1), 
introductory  text,  555.6(d){l)(ii), 
555.6(d)(l)(iv),  and  555.6(d)(l)(v)  are 
revised  to  read  as  follows:" 
(FR  Doc.  C9-933  Filed  2^1-99;  8:45  am) 

aiLUNQ  CODE  1SOS-01-0 


£      i    ^ 


Friday 
February  5,  1999 


Part  il 

Department  of 
Commerce 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Revisions  to 
Recordlteeping  and  Reporting 
Requirements;  Proposed  Rule 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parjt  679 

[Docket  No.  ^81224323-8323-01;  I.D. 
120198B]      I 

RIN  064a-Ali23 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Revisions  to 
Recordkeeping  and  Reporting 
Requirements 

National  Marine  Fisheries 
(Nl^FS).  National  Oceanic  and 
Administration  (NOAA), 


enc 


AGENCY 

Service 

Atmosph 

Commerce 

ACTION:  Proposed  rule;  request  for 

comments. 


SUMMARY:  NMFS  is  proposing  revisions 
to  several  s(fctions  of  regulations  that 
pertain  to  permits,  recordkeeping,  and 
reporting  requirements  for  groundfish 
fisheries  of  Ihe  Exclusive  Economic 
Zone  (EEZ)ioff  Alaska.  The  proposed 
changes  ara  necessary  to  clarify  and 
simplify  existing  text,  facilitate 
management  of  the  fisheries,  promote 
compliancd  with  regulations,  and 
faciUtate  enforcement  efforts.  This 
action  is  intended  to  further  the  goals 
and  objectiyes  of  the  fishery 
managemei|t  plans  (FMPs)  for 
Groundfish;  of  the  Gulf  of  Alaska  (GOA) 
and  the  FMp  for  the  Groimdfish  Fishery 
of  the  Berii^g  Sea  and  Aleutian  Islands 
(BSAI)  Are*. 

DATES:  Comments  must  be  received  by 
February  21,  1999. 

addresses;  Comments  must  be  sent  to 
Sue  Salves<)n.  Assistant  Administrator, 
Sustainable  Fisheries  Division,  NMFS, 
Alaska  Reg  on,  P.O.  Box  21668,  Juneau, 
AK  99802,  \ttn:  Lori  Gravel,  or 
delivered  t0  Federal  Building,  Fourth 
Floor,  709  West  9th  Street,  Juneau,  AK, 
and  marked  Attn:  Lori  Gravel.  Copies  of 
the  Regulatpry  Impact  Review  (RIR) 
prepared  fdr  this  action  may  be  obtained 
from  the  saine  address  or  by  calling  the 
Alaska  Region,  NMFS,  at  907-586-7228. 
Send  cominents  on  coUection-of- 
information  requirements  to  the  same 
address  and  to  the  Office  of  Information 
and  Regulaiory  Affairs  (OIRA),  Office  of 
Management  and  Budget  (OMB), 
Washingtoi.  DC  20503  (Attn:  NOAA 
Desk  Officer). 

FOR  FURTHER  INFORMATION  CONTACT: 
Patsy  A.  Bdarden,  907-586-7228. 

SUPPLEMENf  ARY  INFORMATION: 

Backgroun  i 

NMFS  mknages  the  groundfish 


fisheries  in 


the  EEZ  off  Alaska  under 


authority  of  the  FMPs.  These  FMPs  are 
implemented  by  regulations  at.  50  CFR 
part  679.  General  regulations  that  also 
pertain  to  these  fisheries  appear  in 
subpart  H  to  50  CFR  part  600.  The  FMPs 
were  prepared  by  the  North  Pacific 
Fishery  Management  Council  (Council) 
under  the  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act. 

With  this  rulemaking,  NMFS  proposes 
revisions  to  several  sections  of  the 
implementing  regulations  for  these 
FMPs  that  pertain  to  permits, 
recordkeeping,  and  reporting.  The 
proposed  changes  are  intended  to  clarify 
existing  regulatory  text,  facilitate 
management  of  the  fisheries,  promote 
compliance  with  regulations,  and 
facilitate  enforcement  efforts.  Most  of 
the  proposed  revisions  address 
technical  edits  and  clarifications  to 
existing  recordkeeping  and  reporting 
(R&R)  requirements  and  are  described 
under  the  seclion-by-section  analysis. 
Those  proposed  revisions  that  are  more 
substantial,  in  that  they  would  alter 
current  recordkeeping  and  reporting 
procediu"es,  are  highlighted  in  this 
document. 

NMFS/ADF&G  Integrated  Species  List 

All  retained  fish,  not  just  NMFS- 
managed  groundfish,  would  be  recorded 
in  the  logbooks  and  in  the  weekly 
production  reports  (WPRs)  using  an 
expanded  and  combined  Alaska 
Department  of  Fish  &  Game  (ADF&G)/ 
NMFS  species  code  list.  This  change 
would  facilitate  the  U.S.  Coast  Guard's 
and  NMFS  Enforcement's  compliance 
monitoring  of  maximum  retainable 
incidental  catch  percentages  being  used 
on  all  retained  catch,  not  just  catch  of 
federally  managed  species,  and  would 
facilitate  agreement  of  a  fisherman's 
harvest  records  between  NMFS  reports 
and  ADF&G  fish  tickets  that  are  required 
for  species  managed  by  the  State  of 
Alaska. 

NMFS/Intemational  Pacific  Halibut 
Commission  (IPHC)  Combined 
Logbooks 

NMFS,  in  cooperation  with  the  IPHC, 
ADF&G,  the  fishing  industry,  and  the 
Alaska  Fisheries  Science  Center  (AFSC), 
Auke  Bay  Laboratory,  would  develop 
separate  logbook  formats  for  nontrawl 
catcher  vessels  equal  to  or  greater  than 
60  ft  (18.3  m)  length  overall  and 
nontrawl  catcher  processors  that  are 
participating  in  both  groundfish  and 
Individual  Fishing  Quota  (IFQ) 
fisheries.  Operators  of  these  vessels 
currently  maintain  two  logbooks,  one 
for  NMFS  and  one  for  the  IPHC,  often 
duplicating  data  entries.  NMFS  is 
providing  this  combined  logbook 


partially  at  the  request  of  the  fishing 
industry  to  decrease  the  burden  on  the 
fishing  industry,  and  to  improve  data 
collection  on  sablefish  and  halibut.  The 
revised  format  would  allow  the  vessel 
operator  to  maintain  just  one  logbook 
rather  than  two  separate  logbooks  when 
fishing  for  both  groundfish  and  Pacific 
halibut.  The  combined  logbook  also 
would  collect  additional  information  for 
NMFS  scientists  to  augment  sablefish 
stock  assessment  work. 

To  implement  this  change, 
§  679.5(a)(l)(v)  would  be  added  to 
define  logbook  requirements  for 
participants  in  IFQ  fisheries.  The  new 
combined  NMFS/IPHC  logbook  format 
would  be  introduced  for  use  by  catcher 
vessels  and  catcher/processors  that 
peirticipate  in  both  the  groundfish 
fisheries  of  the  GOA  or  BSAI.  and 
sablefish  or  halibut  IFQ  fisheries  during 
the  same  fishing  year. 

To  accommodate  this  rulemaking  and 
printing  and  distribution  schedules,  the 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator)  would  revise 
sections  679.5(c)(3)  and  would  issue 
standard  groundfish  logbooks  to  all 
catcher  vessels  and  catcher/processors, 
including  those  that  will  participate  in 
1999  sablefish  or  hafibut  IFQ  fisheries. 
Prior  to  the  start  of  the  1999  IFQ  fishery, 
the  Regional  Administrator  would  send 
a  combined  groundfish/IFQ  logbook  to 
all  catcher  vessels  over  60  ft  (18.3  m) 
LOA  that  reported  groundfish  and  IFQ 
harvest  in  1998  and  to  all  catcher/ 
processors  that  reported  groundfish  and 
IFQ  harvest  in  1998.  The  operator  of  a 
vessel  that  plans  to  participate  in  1999 
IFQ  fisheries  would  use  the  standard 
groundfish  logbook  luitil  the  combined 
groundfish/IFQ  logbook  was  received. 
Once  the  combined  groundfish/IFQ 
logbook  is  received,  the  operator  would 
be  required  to  use  the  combined  logbook 
for  the  remainder  of  the  fishing  year. 

DCPL  Zeroed-out  Cumulative  Totals 

Section  679.5(a)(9)(ii)(B)  and  (a)(9)(iii) 
would  be  revised  to  require  that  in 
addition  to  the  beginning  of  each 
weekly  reporting  period,  the  cumulative 
totals  be  "zeroed  out"  in  the  catcher/ 
processor  and  mothership  daily 
cumulative  production  logbooks  (DCPL) 
after  offload  or  transfer  of  all  fish  or  fish 
product  onboard  if  such  offload  occurs 
prior  to  the  end  of  a  weekly  reporting 
period. 

End  of  Year  WPR 

Section  679.5(i)(2)  would  be 
redesignated  as  section  679.5(i)(2)(i)  and 
a  new  section  679.5(i)(2)(ii)  would  be 
added  to  require  the  submittal  of  a  year- 
end  WPR  by  December  31  regardless  of 
where  that  date  falls  in  the  weekly 
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reporting  period.  This  change  is 
designed  to  provide  a  clear  distinction 
in  the  data  base  between  the  old  fishing 
year  and  the  new  fishing  year. 

Mothership  Check-inAHheck-out  Report 

Sections  679.5(h)(2)(ii)(B)(I)  and 
(h)(3)(i)(A)(J)  would  be  revised  to 
require  motherships  to  record  the 
reporting  areas  where  groundfish  were 
harvested  to  replace  the  current 
requirement  to  record  the  reporting  area 
where  the  mothership  begins  to  receive 
groundBsh. 

Weekly  Cumulative  Mothership  ADF&G 
Fish  Ticket  Distribution 

Section  679.5(m)(3){ii)(AJ  through  (C) 
would  be  added  to  present  additional 
information  on  distribution  of  the 
mothership  weekly  cimiulative  multi- 
copy ADF&G  fish  ticket. 

Removal  of  Sunset  Date  From  Pacific 
Cod  Reserve  Release  and  Removal  of 
In-text  Table 

Section  679.20(b)(l)(v)  would  be 
revised  by  removing  the  date  from  the 
paragraph  title  and  extending  it 
indefinitely.  This  provision  was 
originally  added  in  January  1994  to 
implement  Amendment  24  to  the  BSAI 
FMP.  Amendment  24  contained  a  simset 
date  of  December  31,  1996,  and  was 
replaced  by  Amendment  46  in  1996, 
which  permanently  extended  the 
management  measures  established  by 
Amendment  24.  Through  an  oversight 
caused  by  the  recent  consolidation  of 
the  groundfish  fishery  regulations, 
section  679.5(b)(l)(v)  was  not  included 
in  either  the  proposed  or  final 
rulemaking  for  Amendment  46.  In  order 
to  correct  this  oversight  and  implement 
the  Council's  intent  when  it  adopted 
Amendment  46,  the  sunset  date  would 
be  removed  from  section  679.5  (b)(l)(v). 
Additionally,  the  in-text  table  at  section 
679(g)(3)  would  be  removed.  The 
information  within  the  in-text  table  is 
found  at  Table  3. 

Community  Development  Quota  (CDQ) 
Fisheries  and  Buying  Stations 

Section  679.5(n)  would  be  revised  to 
incorporate  the  changes  made  under  the 
multi-species  CDQ  program  and  to 
reformat  regulatory  text  to  be  more 
uniform  with  the  rest  of  this  section. 
Sections  679.5(n)(l)(i); 
679.30(a)(5)(i)(B);  and  679.32(c).  (c)(3). 
(d)(1),  (e)(3),  and  (e)(5)  would  be  revised 
by  removing  reference  to  a  buying 
station,  because  a  buying  station  is  not 
required  to  submit  CDQ  delivery  reports 
or  CDQ  catch  reports. 


Section>by-Section  Analysis 

NMFS  proposes  to  alter  the  format  of 
the  regulatory  text  in  several  places  to 
provide  a  more  logical  flow  of 
information,  to  clarify  text,  and  to  add 
paragraph  titles  and  cross  references 
where  needed. 

Definitions  (§  679.2) 

Added  Definitions 

The  following  additions  to  the 
definitions  in  §679.2  are  proposed: 

ADFSrG  fish  ticket  number.  The  term 
"ADF&G  fish  ticket  number"  would  be 
added  because  this  term  is  used 
extensively  in  §  679.5. 

CDQ  Delivery  number.  The  term 
"CDQ  Delivery  number"  would  be 
added  to  mean  a  sequential  number 
assigned  by  the  catcher  vessel  operator 
during  a  calendar  year,  that  uniquely 
identifies  each  CDQ  delivery.  The 
sequence  of  CDQ  delivery  numbers 
begins  with  the  first  fishing  activity 
during  a  year  under  a  multispecies  CDQ, 
and  the  number  would  be  incrementally 
adjusted  with  each  delivery  of  fish 
during  that  year. 

Fish  product.  The  term  "fish  product" 
would  be  added  as  a  cross  reference  to 
"groundfish  product." 

Haul.  The  term  "haul"  would  be 
added  as  a  cross  reference  to  gear 
retrieval. 

Non-cbinook  salmon.  The  term  "non- 
chinook  salmon"  would  be  added  to 
mean  coho  salmon,  pink  salmon, 
sockeye  salmon,  or  chum  salmon. 

Other  gear.  The  term  "other  gear" 
would  be  added  to  mean  any  gear  other 
than  "authorized  fishing  gear." 

Revised  Definitions 

The  following  revisions  to  the 
definitions  in  §  679.2  are  proposed: 

Authorized  fishing  gear.  The  term 
"authorized  fishing  gear"  would  be 
amended  by  renumbering  the  terms  of 
this  definition;  revising  the  introductory 
paragraph;  revising  the  definition  of 
longline  to  include  fi^e-floating  line 
with  hooks  attached  and  to  include 
handline;  adding  definitions  for  troll, 
handline,  and  pot;  and  revising  the 
definition  of  longline  to  include 
anchored  and  unanchored  gear  types. 
These  proposed  revisions  are  intended 
to  standardize  the  use  of  gear  terms 
throughout  the  regulations  at  50  CFR 
part  679. 

Buying  station.  The  term  "buying 
station"  would  be  revised  by  adding  the 
words  "land-based"  before  the  word 
"person." 

CDQ  number.  The  term  "CDQ 
number"  would  be  revised  to  include  an 
additional  requirement  to  record  this 
information  in  logbooks. 


Chinook  Salmon  Savings  Area  of  the 
BSAI.  The  term  "Chinook  Salmon 
Savings  Area  of  the  BSAI"  would  be 
revised  by  updating  the  cross  reference 
and  by  adding  a  cross  reference  to 
Figure  8  to  this  part. 

Chum  Salmon  Savings  Area  of  the 
BSAI  CVOA.  The  term  "Chum  Salmon 
Savings  Area  of  the  BSAI  CVOA"  would 
be  revised  by  updating  the  cross 
reference  and  by  adding  a  cross 
reference  to  Figure  9  to  this  part. 

Forage  fish.  The  term  "forage  fish" 
would  be  revised  by  adding  a  cross 
reference  to  Table  2  to  this  part. 

Gear  deployment.  The  term  "gear 
deployment"  would  be  revised  to 
conform  with  the  revised  definition  of 
"authorized  fishing  gear,"  specifically  to 
change  the  terms  "jig/troll,  hook-and- 
line,  or  longline  gear"  to  read  "longline 
gear"  and  to  change  the  term  "pot-and- 
line  gear"  to  read  "pot  gear." 

Nearshore  Bristol  Bay  Trawl  Closure 
Area  of  the  BSAI.  The  term  "Nearshore 
Bristol  Bay  Trawl  Closure  Area  of  the 
BSAI"  would  be  revised  by  adding  a 
cross  reference  to  Figure  12  to  this  part. 

Person.  The  term  "person"  would  be 
clarified  by  adding  titles  to  paragraphs 
(1)  through  (3)  to  read:  IFQ  and  CDQ 
Programs  and  General  Usage,  High  Seas 
Salmon  Fishery  permits,  and  Vessel 
moratorium  (Applicable  through 
December  31.  1998. 

Set.  The  term  "set"  would  be  clarified 
to  include  a  test  set,  unsuccessful 
harvest,  or  improperly  working  gear 
hauled  in  empty.  A  cross  reference  to 
the  definition  of  "gear  deployment" 
would  be  added. 

Steller  Sea  Lion  Protection  Areas.  The 
term  "Steller  Sea  Lion  Protection  Areas" 
would  be  revised  to  provide  a  cross 
reference  to  new  Figure  16  to  this  part. 
Cross  references  to  Tables  4,5,  and  6 
would  be  removed,  and  several  cross 
references  to  regulatory  text  would  be 
changed. 

Stem.  The  term  "stem"  would  be 
revised  by  adding  a  cross  reference  to 
Figure  6. 

Stem.  The  term  "stem"  would  be 
revised  by  adding  a  cross  reference  to 
Figure  6. 

Tender  vessel.  The  term  "tender 
vessel"  would  be  corrected  by  removing 
the  words  "or  buying  station"  from  the 
end  of  the  sentence.  A  tender  vessel  is 
a  buying  station,  and  buying  stations  do 
not  deUver  to  other  buying  stations;  they 
deliver  only  to  motherships  and 
shoreside  processors.  A  cross  reference 
is  added  to  the  definition  of  buying 
station,  since  a  tender  vessel  is  defined 
as  a  buying  station. 

U.S.  citizen.  The  term  "U.S.  citizen" 
would  be  revised  by  adding  a  new 
peragraph  (1)  General  Usage  and  by 
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redesignatinj  existing  paragraphs  (1) 
and  (2)  to  re£  d  as  paragraphs  (2](a]  and 
(2)(b),  and  h]  adding  a  title  to  new 
paragraph  (2  /FQ  program,  as  this 
definition  ap  plies  only  to  the  IFQ 
Program. 

Permits  (§p79.4). 

Paragraph  b)(2)  would  be  revised  to 
clarify  that  ajFederal  fisheries  permit 
must  be  obtained  by  a  catcher  vessel 
owner  or  operator  participating  in  a 
non-ground^h  fishery  when  retention 
of  incidentally  caught  groundfish  is 
required  by  rfegulations. 

If  a  permit  is  surrendered,  current 
regulations  require  the  permit  to  be 
submitted  to  the  NMFS  Enforcement 
Office.  Paragraph  (b)(4)(ii)  would  be 
revised  such  Ihat  a  permit  would  be 
submitted  to  the  Assistant 
Administrato  r  of  the  NMFS  Restricted 
Access  Management  (RAM)  Program 
when  surrendered. 

Paragraph  ib)(5)(iv)(D)  would  be 
revised  to  require  that  a  mothership  or 
catcher/processor  operating  in  the  GOA 
must  indicatf  on  the  permit  application 
whether  it  will  be  participating  in  the 
inshore  or  offshore  component. 

Paragraphs]  (b)(5)(v)  and  (0(2)(vi) 
would  be  revised  to  allow  an  agent  of  a 
vessel  owner  or  shoreside  processor 
owner  to  sign  the  permit  application  for 
the  owner. 

Cross  references  to  the  halibut/ 
sablefish  CDQ  permits  and  CDQ  cards  in 
paragraph  (ei  would  be  revised  to  read 
§679.32(f](3)land(4). 

Recordingke^ping  and  Reporting 
(§679.5) 

Paragraph  (a](l)(vi)  would  be  added  to 
provide  instructions  on  which  logbook 
to  use  when  Participating  in  a  CDQ 
fishery.  ] 

Paragraph  la)(3)(iii)  would  be  revised 
by  removing  ihe  requirement  to  sign  the 
logbook  within  a  certain  time  limit  and 
adding  that  requirement  within 
paragraphs  (q)(2)(i)(C),  (c)(2)(ii)(D). 
{d)(2){iv).  (e)te)(v),  and  (n(2)(v). 

Paragraphs  (a){4)(ii)  and  (iii)  would  be 
added  to  clarify  the  recordkeeping  and 
reporting  requirements  for  reinstatement 
of  a  surrendered  Federal  fisheries 
permit  or  a  Federal  processor  permit 
within  the  same  fishing  year.  The 
operator  or  m  anager  would  be  required 
to  ensure  tha  maintenance  of  all 
recordkeepin  i  and  reporting 
requirements  is  continuous  throughout 
that  year,  wit  lout  interruption  of 
records. 

Paragraph  a)(6)(iii)(B)(l)  would  be 
revised  to  clarify  the  requirements  for 
recording  datB  information  in  the  new 
combined  N>  IFS/IPHC  catcher  vessel 
daily  fishing  ogbook  (DFL). 


Paragraph  (a)(6)(iii)(B)(2)  would  be 
redesignated  as  paragraph 
(a)(6)(iii)(B)(J)  and  a  new  paragraph 
(a)(6)(iii)(B)(2)  would  be  added  to  clarify 
the  requirements  for  recording  date 
information  in  the  groundfish  catcher 
V6SS61  DFL*. 

Paragraphs  (a)(7)(ii)(B),  (a)(7){iii)(A), 
(a)(7)(v)(A)U)(/-),(aK7)(v)(A)(3)(y), 
(a)(7)(v)(B)(2)(i).  and  (a)(7)(v)(E)(5) 
would  be  revised  by  replacing  the  words 
"logbook  page"  with  "logsheet." 

Tne  introductory  text  to  paragraph 
(a)(7](v)(A)  and  paragraphs 
(a)(7)(v)(A)(4)  and  (a)(7)(v)(A)(5)  would 
be  removed.  Paragraphs  (a)(7)(v)(A)(I) 
through  (a)(7)(v)(A)(3)  would  be  revised 
to  reorganize  paragraph  (a)(7](v)(A),  to 
include  gear  type  requirements  for  a 
buying  station,  and  to  remove  the  gear 
type  "PTR  TRANSFER"  fi-om 
recordkeeping  and  reporting. 

Paragraph  ft)(7)(v)(B)  would  be 
revised  to  clarify  the  requirements  for 
recording  reporting  area  on  logbooks 
and  forms. 

Paragraph  (a)(7j(v)(C)  would  be 
redesignated  as  (a)(7)(v)(C)(J)  and 
revised  to  clarify  the  requirements  for 
recording  numbers  of  observers  on 
logbooks,  hi  addition  to  recording  the 
number  of  observers,  paragraph 
(a)(7)(v)(C)(2)  would  add  a  requirement 
to  record  the  name  of  the  observer  and 
the  observer  cruise  number  in  the  new 
combined  groundfish/IFQ  logbook. 

Paragrapn  (a)(7)(v)(D)  would  be 
revised  to  clarify  the  requirements  for 
recording  the  number  of  crew  on 
logbooks  and  forms. 

Paragraph  (a)(7)(v)(E)  would  be 
revised  to  clarify  the  requirements  for 
recording  CDQ  program  information  on 
logbooks  and  forms  in  response  to  the 
new  multi-species  CDQ  program  and  to 
add  a  new  requirement  to  record  CDQ 
delivery  number  on  logbooks  and  forms. 

Paragraph  {a){7)(v)(F)  would  be  added 
to  clarify  requirements  for  recording  the 
experimental  fisheries  number  in  the 
CDQ  number  block  on  logbooks  and 
forms. 

Paragraph  (a)(14)(i)(B)  would  be 
revised  to  add  the  option  of  submitting 
a  data  file  to  NMFS  by  e-mail. 

Paragraph  (a)(14)(iii)(A), 
(a)(14)(iii)(B),  and  (a)(14){iv)(B)(l) 
would  be  revised  to  add  the  logsheet 
distribution  of  the  new  combined 
groundfish/IFQ  logbooks,  to  instruct  on 
submittal  of  the  yellow  logsheets  from 
both  groundfish  and  groundfish/IFQ 
logbooks  to  NMFS  in  1999  so  that  each 
fishing  day  of  the  year  is  accounted  for 
without  duplication. 

Paragraph  (a)(14){iv)(E)  would  be 
added  to  provide  instructions  on  the 
submittal  of  the  green  copy  of  the 
combined  groundfish/IFQ  logbooks. 


Introductory  paragraph  (c)(2)(i)  would 
be  redesignated  as  (c)(2)(i)(A). 
paragraphs  (c)(2)(i)(A)  through  (C) 
would  be  redesignated  as  (c)(2]{i)(A)(l) 
through  (3),  respectively,  and  paragraph 
(c)(2)(i)(D)  would  be  redesignated  as 
paragraph  (c)(2)(i)(B). 

Para^aph  (c)(3)  would  be  revised  by 
adding  a  new  paragraph  (c)(3)(i)  on 
requirements  of  the  combined 
groundfish/IFQ  catcher  vessel  and 
catcher/processor  logbooks  for  use  by 
vessel  operators  who  participate  in  both 
the  IFQ  and  groundfish  fisheries.  A  new 
paragraph  (c)(3)(ii)  would  be  added  that 
would  include  requirements  fi-om 
former  paragraphs  (c)(3)(i)  through  (vi) 
on  groundfish  logbook  requirements  to 
be  used  by  operators  of  catcher  vessels 
and  catcher/processors  who  participate 
only  in  the  groundfish  fisheries.  The 
requirement  at  current  paragraph 
(c)(3)(vii)  for  a  catcher  vessel  operator  to 
record  pollock  and  Pacific  cod  would  be 
removed;  and  paragraphs  (c)(3)(viii) 
through  (x)  that  formerly  described  IFQ 
fields  would  be  removed. 

Paragraphs  (e)(l)(iii)  and  (f)(l)(ii)(C) 
would  be  revised  to  clarify  that 
motherships  and  shoreside  processors 
should  not  record  in  the  DCPL  those 
discards  that  occur  during  processing  of 
groundfish  received  bom  another 
processor  through  a  processor  transfer 
report  (PTR). 

Paragraph  (f)(l)(iii)  would  be  added  to 
require  that  when  groimdfish  product  is 
received  by  a  shoreside  processor  and 
subsequently  transferred  offsite  before 
processing,  the  manager  of  a  shoreside 
processor  must  record  those  groundfish 
in  both  the  landings  and  productions 
sections  of  the  DCPL.  This  procedure 
would  ensure  that  the  NMFS  data 
comparisons  between  landings  and 
product  will  be  more  accurate; 
otherwise  estimated  values  for  product 
would  be  less  than  estimated  values  for 
landings. 

Paragraph  (h)  would  be  amended  as 
follows.  First,  paragraph  (h)(l)(iii) 
would  be  added  and  (h)(2)(i)(C)  would 
be  revised  to  clarify  the  requirements  for 
CDQ  fishery  check-in/check-out  reports 
for  each  CDQ  group.  Second,  a  new 
paragraph  {h)(2){ii)(D)  would  be  added 
and  paragraph  (h)(2)(i)(B)(l)  would  be 
revised  to  indicate  that  a  buying  station 
check-in/check-out  report  is  required 
specifically  fi-om  a  vessel  buying  station 
and  not  a  land-based  buying  station. 
Third,  paragraph  (h)(2)(i)(B)(2)  and 
(h}(3)(i)(A)(3)  would  be  revised  to 
change  the  requirement  for  mothership 
check-in.  With  these  changes,  a 
mothership  would  check-in  to  each 
reporting  area  from  which  harvest  is 
received  from  catcher  vessels.  Fourth, 
(h)(2)(ii)(D)  would  be  removed  because 
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the  requirement  for  land-based  buying 
stations  to  submit  check-in  and  check- 
out reports  is  unnecessary  because 
many  land-based  buying  stations  are 
trucks  or  small  shacks  temporarily  set 
up  to  receive  groundfish  from  catcher 
vessels.  The  check-in/check-out  reports 
from  the  associated  shoreside  processor 
are  considered  adequate  for  data 
collection  purposes.  Fifth,  the  heading 
for  paragraph  (h)(2)(ii)(F)  would  be 
revised.  Finally,  paragraph 
(h)(3)(i)(D)(J)  would  be  revised  to 
specify  requirements  for  a  vessel  buying 
station  and  paragraphs  {h)(3)(i)(D)(2) 
and  (h)(3)(ii)(D)  would  be  removed. 

Paragraph  (k)(2)(ii)(A)  would  be 
revised  to  change  the  words  "Table  8" 
to  read  "Table  5." 

Paragraph  {l)(5)(vi)  would  be  revised 
and  the  in-text  table  removed  and 
placed  as  Table  9  to  this  part,  to  allow 
this  table  of  ports  to  be  more  easily 
accessible. 

Experimental  fisheries  (§  679.6). 
Paragraph  (g)  would  be  added  to  include 
the  requirement  that  recordkeeping  and 
reporting  requirements  at  §  679.5(a) 
through  (k)  would  also  be  required  for 
participants  in  experimental  fisheries. 

Prohibited  species  bycatch 
management  (§  679.21).  Paragraph  (b)(5) 
would  be  added  to  include  a  cross 
reference  to  §679.24.  Paragraph 
(e)(7)(vi)(A)  would  be  revised  to  correct 
a  cross  reference. 

Closures  (§679.22).  Paragraphs  (a)(7). 
(a)(8),  and  (b)(2),  which  describe  Steller 
Sea  Lion  Protection  Areas  of  the  Bering 
Sea  Subarea  and  Bogoslof  EHstrict, 
Aleutian  Islands  Subarea.  and  GOA. 
would  be  removed  and  combined  into  a 
new  paragraph  (g)  to  present  these  areas 
in  one  section.  Paragraphs  (a)(9)  and 
(a)(10)  would  be  redesignated  to  read 
(a)(7)  and  (a)(8).  respectively;  and  newly 
redesignated  paragraph  (a)(8)  would  be 
revised  to  correct  a  cross  reference. 
Paragraph  (b)(2)  would  be  added  to 
include  an  existing  provision  that 
prohibits  the  use  of  gear  other  than 
nontrawl  gear  in  the  Southeast  Outside 
District  of  the  GOA.  Finally,  the  heading 
to  paragraph  (h)  would  be  revised  to  add 
the  word  "closures." 

Gear  limitations  (§  679.24). 
Paragraphs  (b)(l)(i)  and  (ii)  would  be 
removed  and  would  be  redesignated  as 
subparagraphs  (7)(a)  and  (b)  to  the 
definition  for  the  term  "pot"  under  the 
term  "authorized  fishing  gear"  in 
§  679.2.  This  proposed  change  is 
necessary  in  order  to  have  all  of  the 
paragraphs  describing  "pot"  gear  in  one 
place.  As  a  result  of  this  proposed 
change,  paragraph  (b)(l)(iii)  would  be 
redesignated  as  (b)(1)  and  paragraphs 
(b)(l)(iii)(A)  and  (B)  would  be 
redesignated  as  (b)(l)(i)  and  (ii). 


Equipment  and  operational 
requirements  for  catch  weight 
measurement  (§  679.28).  Paragraph 
(b)(5)(i)  would  be  revised  by  replacing 
the  words  "daily  cumulative  production 
logbook"  with  "E)CPL"  for  consistency 
of  regulatory  text,  and  the  last  line  of  the 
sentence  would  be  removed,  because 
the  same  requirement  is  duplicated  in 
the  first  line  of  the  following  paragraph 
(b)(5)(ii). 

General  CDQ  regulations  (§679.30). 
Paragraph  (a)(l)(iv)  would  be  revised  to 
change  the  words  "Table  7"  to  read 
"Table  4."  Paragraph  (a)(5)(i)(B)  would 
be  corrected  to  remove  "buying  station" 
from  regulatory  text.  Section 
679.30(a)(5){i)  contains  requirements  for 
listing  eligible  vessels  and  processors 
within  a  CDQ  group's  fishing  plan.  The 
buying  station  was  incorrectly  included 
in  this  paragraph  because  it  does  not 
process  fish  and  is  not  required  to  have 
a  Federal  processor  permit. 

CDQ  reserves  (§679.31).  Paragraph 
(b)(3),  which  provides  for  the  haUbut 
ODQ  reserves  &t)m  halibut  regulatory 
areas,  wouJd  be  revised  by  adding  a 
cross  reference  to  Figure  15.  IPHC 
halibut  regulatory  areas. 

CDQ  catch  monitoring  (§679.32). 
Paragraphs  (c)  and  (e)(4)  would  be 
revised  by  replacing  the  outdated  term 
"shoreside  processing  plant"  with 
"shoreside  processor."  Paragraph 
(c)(l)(i)  would  be  revised  to  add  a  cross 
reference  to  §  679. 5(n).  Paragraph 
(c)(l)(ii)  would  be  corrected  to  remove 
the  words  "trawl  catcher/processors  or" 
and  "catcher/processor  or"  because 
catcher  vessel  deliveries  are  not  made  to 
catcher/processors  as  defined  at  §  679.2. 

Paragraphs  (d)(1),  (e)(3)  through  (e)(5). 
and  (f)(3)  would  be  revised  by  removing 
references  to  buying  stations.  As  stated 
earlier,  the  buying  station  was 
incorrectly  included  in  these 
paragraphs.  Paragraph  (f)(3)  would  be 
further  revised  by  replacing  the  words 
"for  the  duration  of  the  CDP"  with  "for 
the  fishing  year"  because  the  CDQ 
permits  are  issued  annually. 

Paragraph  (f)(7)  would  be  revised  by 
replacing  the  words  "logbooks  and 
weekly  production  reports"  with  the 
words  "DFLs,  DCPLS,  and  WPRs"  for 
consistency  of  regulatory  text. 

Paragrapn  (f)(8)  would  be  added  to 
add  a  cross  reference  to  §  679.23,  and 
(f)(9)  would  be  added  to  add  a  cross 
reference  to  §  679.43. 

Limitations  on  use  ofQS  and  IFQ 
(§679.42).  Paragraphs  (c)(2)(i).  (ii).  (iii). 
and  the  in-text  table  would  be  removed. 

Tables 

Table  1,  which  describes  product 
codes,  would  be  revised.  Product  code 
96  would  be  revised  to  read:  "Flea- 


infested  fish,  parasite-infested  fish, 
decomposed,  or  previously  discarded 
fish."  Also,  a  new  discard  code  93 
"Whole  fish/damaged"  would  be  added 
to  read:  "Whole  fish  discarded  due  to 
damage  caused  by  observer's  sampling 
procedures." 

Table  2,  which  describes  species 
codes,  would  be  revised  to  incorporate 
the  ADF&G  species  codes  with  the 
NMFS  species  codes.  As  a  result  of  this 
integration,  the  species  code  for  Pacific 
sand  fish  would  be  changed  from  210  to 
206,  and  code  210  would  read  "eels  or 
eel-like  fish." 

Table  3,  which  describes  product 
recovery  rates,  would  be  revised  to 
remove  two  incorrect  values  for  octopus 
and  squid  under  product  code  37.  New 
values  will  be  added  when  available. 

Tables  4,  5,  and  6.  which  describe 
Steller  Sea  Lion  protection  areas  in  the 
BSAI  and  GOA,  would  be  removed  and 
combined  into  a  new  table  of 
coordinates  for  new  Figure  16  to  this 
part. 

Tables  7  through  1 1  would  be 
redesignated  as  Tables  4  through  8. 

Table  9  would  be  added  to  present  the 
list  of  primary  IFQ  ports  formerly  found 
at  §679.5(l)(3)(viii). 

Table  10  would  be  added  to  present 
the  IFQ/CDQ  gear  codes  and 
descriptions  needed  for  electronic 
submittal  of  IFQ  reports. 

Figures 

Figiu^s  1  through  5  and  7  through  13 
would  be  reissued  with  an  improved 
format.  The  title  of  Figure  9  would  be 
corrected. 

A  new  Figure  16  would  be  added  to 
present  the  Steller  Sea  Lion  Protection 
Areas  in  the  EEZ  off  Alaska  and  the 
combined  coordinates  from  existing 
Tables  4,  5,  and  6.  Regulations  would  be 
revised  by  removing  paragraphs 
§  679.22(a)(7),  (a)(8),  and  (b)(2)  and  by 
adding  a  new  paragraph  (g).  This  change 
is  intended  to  consolidate  Steller  Sea 
Lion  information  within  one  location. 
The  action  proposed  in  63  FR  60288 
(November  11,  1998)  would  be 
incorporated  into  Figure  16  to  extend 
the  seaward  20-nm  no-trawl  zone 
around  the  Seguam  Island  and 
Agligadak  Island  rookeries  in  the 
Eastern  District  of  the  Aleutian  Islands 
into  a  year-round  closure.  Changes  that 
are  proposed  for  Figure  16  to  this  part 
are  affected  by  other  emergency  interim 
rulemaking  (64  FR  3437,  January  22, 
1999)  and  may  be  revised  by  NMFS 
prior  to  the  final  rule  for  recordkeeping 
and  reporting. 

Finally,  new  Figures  17  and  18  would 
be  added  presenting  the  BSAI  C.  opilio 
aiid  C.  bairdi  tanner  crab  and  the  BSAI 
king  crab  endorsement  areas. 
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respectively.  This  change  is  necessary  to 
implement  requirements  of  the 
upcoming  License  Limitation  Program. 

Classificatior 

This  propoi  ed  rule  contains 
collection-of-  nformation  requirements 
subject  to  the  Paperwork  Reduction  Act 
(PRA).  0MB  i  pproval  for  the  majority  of 
information  callected  under  50  CFR 
679.5  has  bee  i  obtained  under  OMB 
control  numbjrs  0648-0206.  -0213. 
-0269.  and  -(  272.  Proposed  additions 
and  revisions  to  the  collection  under 
0648-0213  w:  th  this  rulemaking  have 
been  submittc  d  to  OMB  for  review  and 
approval. 

Notwithstaj  iding  any  other  provision 
of  law.  no  peijson  is  required  to  respond 
to  nor  shall  a  berson  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  iiformation  subject  to  the 
requirements jof  the  PRA  unless  that 
collection  of  {Information  displays  a 
currently  valid  OMB  Control  Number. 

Approved  dnder  0648-020e— Alaska 
Permits:  No  njew  forms  are  proposed 
with  this  ruleinaking.  The  regulatory 
text  at  679.40i)(5)(iv)(D)  would  be 
revised  to  require  that  all  motherships 
and  catcher/processors  indicate  whether 
they  are  partic:ipating  in  the  inshore  or 
offshore  component,  regardless  of  target 
fishery;  originally  inshore/offshore 
indication  w^  required  only  if  the 
vessel  operator  planned  to  target  pollock 
and  Pacific  cOd.  This  change  does  not 
require  revision  of  the  forms. 

Two  questii)ns  are  removed  from  the 
Federal  fisheijies  permit  application 
form  that  determine  the  size  of  logbook 
to  be  sent  to  a|  catcher  vessel;  in  1999 
only  one  size  jlogbook  is  available  for 
catcher  vessels. 

Approved  lender  0648-0213— Alaska 
Region  Logbopk  Family  of  Forms.  A 
summary  of  logbook  and  form 
requirements  [approved  under  0648- 
0213  is  presented  in  two  categories:  (1) 
Those  that  have  changes  in 
requirements  jthat  may  or  may  not  result 
in  new  response  times  and  (2)  those  that 
have  no  changes  in  requirements  with 
existing  response  times. 

Requirements  With  Changes 

Buying  Station  Check-in/Check-out 
Report  (0.08  hr  or  5  minutes  per 
response;  no  change  in  response  time, 
change  is  in  riximber  of  respondents 
from  100  to  217);  Shoreside  Processor 
Check-in/Ch^k-out  Report  (0.13  hr  or  8 
minutes  per  response;  no  change  in 
response  time,  change  is  in  number  of 
respondents  n-om  176  to  142);  Product 
transfer  report  (0.18  hr  or  11  minutes 
per  response;  no  change  in  response 
time,  change  is  in  number  of 
respondents  from  170  to  310);  Catcher 


vessel  daily  fishirg  logbook  (change  is 
in  format;  instead  of  one  logbook  format 
(0.30  hr  or  18  minutes  per  response), 
now  there  are  two— one  for  groundfish 
(0.28  hr  or  17  minutes  per  response)  and 
one  for  groundfish/lFQ  (0.47  hr  or  28 
minutes  per  response);  Catcher/ 
processor  daily  cumulative  production 
logbook  (change  is  in  format;  instead  of 
one  logbook  format  (0.50  hr  or  30 
minutes  per  response),  now  there  are 
two — one  for  groundfish  (0.52  hr  or  31 
minutes  per  response)  and  one  for 
groundfish/IFQ  (0.68  hr  or  41  minutes 
per  response);  Shoreside  processor 
DCPL  (change  in  response  time  from 
0.40  hr  or  24  minutes  per  response  to 
0.52  hr  or  31  minutes  per  response  and 
in  number  of  respondents,  from  1 76  to 
142);  and  Buying  Station  Daily 
Cumulative  Logbook  (no  change  in 
response  time  0.38  hr  or  23  minutes  per 
response;  change  is  in  number  of 
respondents  from  100  to  217). 

Requirements  Without  Changes 

Weekly  Production  Report  (0.28  hr  or 
17  minutes  per  response);  Daily 
Production  Report  (0.18  hr  or  11 
minutes  per  response);  Mothership  or 
Catcher/processor  Check-in/Check-out 
Report  (0.12  hr  or  7  minutes  per 
response);  U.S.  Vessel  Activity  Report 
(0.23  hr  or  14  minutes  per  response); 
Weekly  Cumulative  Mothership  ADF&G 
Fish  Tickets  (0.58  hr  or  35  minutes  per 
response);  and  Mothership  DCPL  (0.52 
hr  or  31  minutes  per  response). 

Approved  under  0648-0269 — 
Multispecies  CDQ  program.  No  new 
forms  or  revisions  to  forms  are  proposed 
with  this  rulemaking. 

Approved  under  0648-0272— IFQs  for 
Pacific  halibut  and  sablefish.  No  new 
forms  are  proposed  with  this 
rulemaking.  The  IFQ  registered  buyer's 
permit  (not  considered  a  form)  would  be 
revised  to  remove  recordkeeping  and 
reporting  requirements  from  the  back  of 
the  permit,  since  these  requirements 
would  be  added  to  the  regulations.  Two 
proposed  combined  groundfish/IFQ 
logbooks  xmder  0648-0213  would 
require  recording  of  IFQ  information  in 
those  logbooks  by  the  catcher  vessel 
operator  or  the  catcher/processor 
operator  participating  in  both 
groimdfish  and  IFQ  fisheries. 

The  estimated  response  times  shovwi 
include  the  time  to  review  instructions, 
search  existing  data  sources,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  collection  of 
information. 

Public  comment  is  sought  regarding 
whether  this  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 


information  has  practical  utility;  the 
accuracy  of  the  burden  estimate;  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
ways  to  minimize  the  burden  of  the 
collection  of  information,  including  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
NMFS  and  to  OIRA,  OMB  (see 
ADDRESSES). 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Tne  Assistant  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
follows. 

Recordkeeping  and  reporting  requirements 
apply  to  almost  all  of  the  vessels  currently 
participating  in  Alaska  groundfish  fisheries. 
This  is  a  "substantial  number"  of  small 
entities,  as  NMFS  has  interpreted  this  term 
to  mean  20  percent  of  the  total  universe  of 
small  entities  affected  by  the  regulation. 
However,  the  proposed  action  would  not 
impose  any  additional  compliance  costs  on 
small  entities.  This  conclusion  is 
demonstrated  in  several  ways.  First,  the  lai^e 
majority  of  proposed  changes  are  minor 
technical  changes  designed  to  clarify  and 
simplify  existing  regulatory  text  by  providing 
a  more  logical  flow  of  information.  Second, 
this  proposed  rule  makes  no  changes  to  the 
general  recordkeeping  and  reporting  logbooks 
and  forms  used  in  the  1998  groundfish 
fisheries  that  would  increase  reporting 
requirements  for  small  entities.  The  only 
changes  proposed  for  the  general  logbooks 
and  forms  for  the  1999  fishing  year  are 
removals  of  fields  that  have  been  determined 
to  be  unnecessary  collections  of  information. 
Third,  the  new  combined  groundfish/IFQ 
logbooks  are  designed  to  reduce  compliance 
costs  by  eliminating  the  duplication  of  some 
recordkeeping  data,  thereby  reducing  the 
burden  on  IFQ  fishermen,  many  of  whom  are 
considered  small  entities  under  the 
Regulatory  Flexibility  Act.  Fishermen  that 
participate  in  both  the  groundfish  and  IFQ 
fisheries  are  currently  required  to  maintain 
two  logbooks,  one  for  NMFS  and  one  for  the 
IPHC.  The  combined  groundfish/IFQ  logbook 
is  being  proposed  partially  at  the  request  of 
the  fishing  industry  to  reduce  the  current 
reporting  burden  and  allow  the  operator  to 
maintain  one  logbook.  Fourth,  the  integrated 
species  code  list  would  not  increase 
compliance  costs  for  small  entities  in  that 
fishermen  currently  keep  track  of  all  the  fish 
harvested  regardless  of  whether  it  is  managed 
by  the  State  of  Alaska  or  NMFS,  and  the 
proposed  change  would  allow  fishermen  to 
record  all  of  this  data  in  one  logbook.  NMFS 
had  prohibited  the  entry  of  State  of  Alaska 
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species  codes  into  Federal  groundfish 
logbooks  because  the  NMFS  data  entry 
computer  system  was  not  programmed  to 
recognize  species  codes  other  than  Federal 
species  codes.  The  data  entry  system  has 
been  updated  to  recognize  State  species 
codes. 

Based  on  the  above  description,  NMFS  has 
determined  that  this  action  would  not  have 
a  "significant  impact"  as  NMFS  has 
interpreted  that  term  to  mean:  (1)  More  than 
a  5-percent  decrease  in  annual  gross 
revenues;  (2)  annual  compliance  costs  (e.g., 
annualized  capital,  operating,  reporting)  that 
increase  total  costs  of  production  by  more 
than  5  percent;  (3)  compliance  costs  as  a 
percent  of  sales  that  are  10  or  more  percent 
higher  for  small  entities  than  compliance 
costs  for  large  entities;  (4)  capital  costs  of 
compliance  that  represent  a  significant 
portion  of  capital  available  to  small  entities, 
considering  internal  cash  flow  and  external 
financing  capabilities;  or  (5)  the  regulation  is 
likely  to  result  in  2  or  more  percent  of  the 
small  entities  affected  being  forced  to  cease 
business  operations.  Therefore,  a  regulatory 
flexibility  analysis  was  not  prepared. 

The  President  has  directed  Federal 
agencies  to  use  plain  language  when 
communicating  with  the  public,  through 
regulation  or  otherwise.  Therefore, 
NMFS  seeks  public  comment  on  any 
ambiguity  or  unnecessary  complexity 
arising  from  the  language  used  in  this 
proposed  rule. 

List  of  Subiects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

E)ated:  January  25, 1999. 
Rolland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq..  1801  et 
seq.,  and  3631  et  seq. 

2.  In  50  CFR  part  679,  change  the 
words  "of  this  part"  following  a  figure 
number  or  table  number  to  read  "to  this 
part",  as  follows:  in  the  definitions, 
"Aleutian  Islands  Subarea  (AI)," 
"Bering  Sea  and  Aleutian  Islands 
Management  Area  (BSAI),"  "Bering  Sea 
Subarea,"  "Bogoslof  District,"  "Bycatch 
limitation  zone  1  (Zone  1),"  "Bycatch 
limitation  zone  2  (Zone  2),"  "Catcher 
Vessel  Operational  Area  (CVOA)," 
"Central  Aleutian  District,"  "Eastern 
Aleutian  District,"  "Gulf  of  Alaska 
(GOA),"  "Length  overall  (LOA)." 
"PRR,"  "Regulatory  area."  "Round- 
weight  equivalent,"  "Southeast  Outside 


District,"  "Statistical  area."  "Steller  Sea 
Lion  Protection  Areas,"  "Trawl  test 
areas,"  "U.S.-Russian  boundary,"  "West 
Yakutat  District."  "Western  Aleutian 
District,"  {ind  at  paragraphs 
679.20(h)(1),  (h)(2),  (h)(2)(i).  and 
(h)(2)(ii);  paragraphs  679.22(a)(7)(i), 
(a)(7)(ii),  (a)(8)(i),  (a)(8)(ii).  (b)(l)(i). 
(b)(l)(ii),  (b)(2)(i),  (b)(2)(ii);  and 
paragraph  679.24(d)(4). 

3.  In  §679.2,  the  definitions  for 
"ADF&G  fish  ticket  number."  "CDQ 
delivery  number,"  "Fish  product," 
"Haul,"  "Non-chinook  salmon,"  and 
"other  gear"  are  added  in  alphabetical 
order;  the  definitions  for  "Authorized 
fishing."  "Buying  station,"  "CDQ 
nimiber,"  "Chinook  Salmon  Savings 
Area  of  BSAI."  "Chum  Salmon  Savings 
Area  of  the  BSAI  CVOA."  Gear 
deployment."  "Nearshore  Bristol  Bay 
trawl  closure  area  of  the  BSAI."  "Set," 
"Steller  Sea  Lion  Protection  Areas," 
"Stem,"  "Stem,"  "Tender  vessel."  and 
"U.S.  citizen"  are  revised;  the  definition 
of  "Person"  is  amended  by  revising 
paragraph  (1)  and  by  adding  headings  to 
paragraphs  (2)  and  (3)  and  the  definition 
for  "Forage  fish"  is  amended  by 
inserting  the  phrase  "(see  also  Table  2 
of  this  part)"  to  read  as  follows: 

§679.2    Definitions. 

•  •        *        •        * 

AOFS-Gfish  ticket  number  means  a 
nine-digit  nimiber  of  the  groundfish 
series  of  fish  tickets  designated  by  one 
alpha  letter  (i.e..  G),  two  numbers  that 
identify  the  year  (i.e.,  98),  and  6 
numbers. 

*  *        *        *        • 

Authorized  fishing  gear  (see  also 
paragraph  679.24  for  gear  limitations) 
means  trawl  gear,  fixed  gear,  longhne 
gear,  pot  gear,  and  nontrawl  gear  as 
follows: 

(1)  Fixed  gear  means: 

(i)  For  sablefish  harvested  from  any 
GOA  reporting  area,  all  hook-and-line 
gear  and.  for  purposes  of  determining 
initial  IFQ  allocation,  all  pot  gear  used 
to  make  a  legal  landing. 

(ii)  For  sablefish  harvested  from  any 
BSAI  reporting  area,  all  hook-and-line 
gear  and  all  pot  gear. 

(iii)  For  halibut  harvested  fit)m  any 
IFQ  regulatory  area,  all  fishing  gear 
comprised  of  lines  with  hooks  attached, 
including  one  or  more  stationary, 
buoyed,  and  anchored  lines  with  hooks 
attached. 

(2)  Hand  troll  gear  means  one  or  more 
lines  with  lures  or  hooks  attached, 
drawn  through  the  water  behind  a 
moving  vessel,  and  retrieved  by  hand  or 
hand-cranked  reels  or  gurdies  and  not 
by  any  electrically,  hydraulically,  or 
mechanically-powered  device  or 
attachment. 


(3)  Handline  gear  means  a  hand-held 
line,  with  one  or  more  hooks  attached, 
that  may  only  be  operated  manually. 

(4)  Hook-and-line  gear  means  a 
stationary,  buoyed,  and  anchored  line 
with  hooks  attached,  or  the  taking  of 
fish  by  means  of  such  a  device. 

(5)  Jig  gear  means  a  single,  non- 
buoyed,  non-anchored  line  with  hooks 
attached,  or  the  taking  of  fish  by  means 
of  such  a  device. 

(6)  Longline  gear  means  hook-and- 
line.  jig.  troll,  and  handline  or  the  taking 
of  fish  by  means  of  such  a  device. 

(7)  Longline  pot  means  a  stationary, 
buoyed,  and  anchored  line  with  two  or 
more  pots  attached,  or  the  taking  of  fish 
by  means  of  such  a  device. 

(8)  Nonpelagic  tmwl  means  a  trawl 
other  than  a  pelagic  trawl. 

(9)  Nonfraw/ gear  means  pot  and 
longline  gear. 

(10)  Pelagic  trawl  gear  means  a  trawl 
that: 

(i)  Has  no  discs,  bobbins,  or  rollers; 

(ii)  Has  no  chafe  protection  gear 
attached  to  the  footrope  or  fishing  line; 

(iii)  Except  for  the  small  mesh 
allowed  under  paragraph  (10)(ix)  of  this 
definition: 

(A)  Has  no  mesh  tied  to  the  fishing 
line,  headrope,  and  breast  lines  with 
less  than  20  inches  (50.8  cm)  between 
knots  and  has  no  stretched  mesh  size  of 
less  than  60  inches  (152.4  cm)  aft  from 
all  points  on  the  fishing  fine,  headrope, 
and  breast  lines  and  extending  past  the 
fishing  circle  for  a  distance  equal  to  or 
greater  than  one  half  the  vessel's  LOA: 
or 

(B)  Has  no  parallel  lines  spaced  closer 
than  64  inches  (162.6  cm)  from  all 
points  on  the  fishing  line,  headrope,  and 
breast  lines  and  extending  aft  to  a 
section  of  mesh,  with  no  stretched  mesh 
size  of  less  than  60  inches  (152.4  an) 
extending  aft  for  a  distance  equal  to  or 
greater  than  one  half  the  vessel's  LOA; 

(iv)  Has  no  stretched  mesh  size  less 
than  15  inches  (38.1  cm)  aft  of  the  mesh 
described  in  paragraph  (10)(iii)  of  this 
definition  for  a  distance  equal  to  or 
greater  than  one  half  the  vessel's  LOA; 

(v)  Contains  no  configuration 
intended  to  reduce  the  stretched  mesh 
sizes  described  in  paragraphs  (10)  (iii) 
and  (iv)  of  this  definition; 

(vi)  Has  no  flotation  other  than  floats 
capable  of  providing  up  to  200  lb  (90.7 
kg)  of  buoyancy  to  accommodate  the  use 
of  a  net-sounder  device; 

(vii)  Has  no  more  than  one  fishing 
line  and  one  footrope  for  a  total  of  no 
more  than  two  weighted  lines  on  the 
bottom  of  the  trawl  between  the  wing 
tip  and  the  fishing  circle; 

(viii)  Has  no  metallic  component 
except  for  connectors  (e.g., 
hammerlocks  or  swivels)  or  a  net- 
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sounder  devi  ce  aft  of  the  fishing  circle 
and  forward  af  any  mesh  greater  than 
5.5  inches  (1  l.O  cm)  stretched  measure; 

(ix)  May  hi  ve  small  mesh  within  32 
ft  (9.8  m)  of  the  center  of  the  headrope 
as  needed  fo^  attaching  instrumentation 
(e.g.,  net-souhder  device);  and 

(x)  May  haofe  weights  on  the  wing 
tips. 

(11)  Pot  geqr  means  a  portable 
structure  designed  and  constructed  to 
capture  and  letain  fish  alive  in  the 
water.  This  g  jar  type  includes  longline 
pot  and  pot-ind-line  gear.  Each 
groundfish  pot  must  comply  with  the 
following:      1 

(i)  Biodegradable  panel.  Each  pot 
used  to  fish  fpr  groundfish  must  be 
equipped  wi|h  a  biodegradable  panel  at 
least  18  inches  (45.72  cm)  in  length  that 
is  parallel  tojand  within  6  inches  (15.24 
cm)  of,  the  bottom  of  the  pot,  and  that 
is  sewn  up  v/^th  untreated  cotton  thread 
of  no  larger  size  than  No.  30. 

(ii)  Tunnef\  opening.  Each  pot  used  to 
fish  for  groundfish  must  be  equipped 
with  rigid  tu^el  openings  that  are  no 
wider  than  Qiinches  (22.86  cm)  and  no 
higher  than  9  inches  (22.86  cm),  or  soft 
timnel  openi;  igs  with  dimensions  that 
are  no  wider  than  9  inches  (22.86  cm). 

(12)  Pot-and-line  gear  means  a 
stationary,  buoyed  line  with  a  single  pot 
attached,  or  the  taking  of  fish  by  means 
of  such  a  device. 

(13)  Powerltroll  gear  means  one  or 
more  lines,  with  hooks  or  lures 
attached,  drawn  through  the  water 
behind  a  moving  vessel,  and  originating 
from  a  powei;  gurdy  or  power-driven 
spool  fastened  to  the  vessel,  the 
extension  or  retraction  of  which  is 
directly  to  the  gurdy  or  spool. 

(14)  Trawl  gear  means  a  cone  or 
funnel-shapejd  net  that  is  towed  through 
the  water  by  One  or  more  vessels.  For 
purposes  of  this  part,  this  definition 
includes,  but  is  not  limited  to,  beam 
trawls  (trawl  with  a  fixed  net  opening 
utilizing  a  wood  or  metal  beam),  otter 
trawls  (trawl  with  a  net  opening 
controlled  by  devices  commonly  called 
otter  doors),  iind  pair  trawls  (trawl 
dragged  betw  een  2  vessels)  and  is 
further  described  as  pelagic  and 
nonpelagic  trawl. 

(15)  Tro^y  gear  means  one  or  more 
lines  with  hooks  or  lures  attached 
drawn  through  the  water  behind  a 
moving  vessel.  This  gear  type  includes 
hand  troll  and  power  troll  gear. 

•        •        •        •        • 

Buying  station  means  a  tender  vessel 
or  land-based  entity  that  receives 
unprocessed  groundfish  from  a  vessel 
for  delivery  t0  a  shoreside  processor  or 
mothership  ahd  that  does  not  process 
those  fish. 


CIX2  delivery  number  means  a 
sequential  number  assigned  by  the 
catcher  vessel  operator  that  uniquely 
identifies  each  CDQ  delivery.  The 
sequence  of  CDQ  delivery  numbers 
begins  with  the  first  fishing  activity 
under  a  multispecies  CDQ,  and  the 
number  is  incrementally  adjusted  by 
one  with  each  delivery  of  fish. 
***** 

CDQ  number  or  group  number  means 
a  number  assigned  to  a  CDQ  group  by 
NMFS  that  must  be  recorded  in  all 
logbooks  and  all  reports  submitted  by 
the  CDQ  group  or  by  vessels  and 
processors  catching  CDQ  or  PSQ  under 
an  approved  CDP. 
***** 

Chinook  Salmon  Savings  Area  of  the 
BS/\/ (see  §679.21  (e)(7)(viii)  and  Figure 
8  to  this  part). 

Chum  SaJmon  Savings  Area  of  the 
BSAICVOA  (see  §679.21(e)(7)(vii)  and 
Figure  9  to  this  part). 

*  •        •        •        • 

Fish  product  (see  groundfish  product). 

***** 

Forage  fish  means  all  species  of  the 
following  families  (see  also  Table  2  to 
this  part):  *  *  * 

Gear  deployment  means: 

(1)  For  trawl  gear:  Where  the  trawl 
gear  reaches  the  fishing  level  and  begins 
to  fish. 

(2)  For  longline  gear:  Where  the  gear 
enters  the  water. 

(3)  For  pot  gear:  Where  the  first  pot 
enters  the  water. 
***** 

Haul  (see  gear  retrieval). 

*  •        •        *        • 

Nearshore  Bristol  Bay  Trawl  Closure 
Area  of  the  BSAI  (see  §  679.22(a)(9)  and 
Figure  12  to  this  peirt). 

***** 

Non-chinook  salmon  means  coho, 
pink,  chum  or  sockeye  salmon. 

***** 

Other  gear  means  gear  other  than 
authorized  fishing  gear. 

***** 

Person  means: 

(1)  IFQ  and  CDQ  Programs  and 
General  Usage  means  any  individual 
who  is  a  citizen  of  the  United  States  or 
any  corporation,  partnership, 
association,  or  other  entity  (or  its 
successor-in-interest),  regardless  of 
whether  organized  or  existing  under  the 
laws  of  any  state,  who  is  a  U.S.  citizen. 

(2)  High  Seas  Salmon  Fishery  permits 

*  *  * 

(3)  Vessel  Moratorium  (Applicable 
through  December  31, 1998)  »  *  * 

Set  means  a  string  of  pots  or  hook- 
and-line  gear  or  a  group  of  pots  that  is 


deployed  in  the  water  in  a  similar 
location  with  simileir  soak  time.  A  set 
begins  when  gear  is  deployed  into  the 
water  and  includes  a  test  set. 
unsuccessful  harvest,  or  when  gear  is 
not  working  and  is  pulled  in,  even  if  no 
fish  are  harvested,  (see  also  "gear 
deployment"). 
***** 

Steller  Sea  Lion  Protection  Areas  (see 
Figure  16  to  this  part,  §  679.22(g)  of  this 
part,  and  §  227.12  of  this  title). 

Stem  means  the  forward  part  of  a 
vessel  (see  Figure  6  to  this  part) — that 
portion  of  the  vessel  where  the  sides  are 
united  at  the  fore  end  with  the  lower 
end  attached  to  the  keel  and  the 
bowsprit,  if  one  is  present,  resting  on 
the  upper  end. 

Stem  means  the  aft  part  of  the  vessel 
(see  Figure  6  to  this  part). 
***** 

Tender  vessel  means  a  vessel  that  is 
used  to  transport  unprocessed  fish 
received  from  another  vessel  to  a 
shoreside  processor  or  mothership  (see 
sdso  "buying  station"). 
***** 

U.S.  citizen  means: 

(1)  General  usage.  Any  individual 
who  is  a  citizen  of  the  United  States. 

(2)  IFQ  program,  (a)  Any  individual 
who  is  a  citizen  of  the  United  States  at 
the  time  of  application  for  QS;  or 

(b)  Any  corporation,  partnership, 
association,  or  other  entity  that  would 
have  qualified  to  document  a  fishing 
vessel  as  a  vessel  of  the  United  States 
during  the  QS  qualifying  years  of  1988, 
1989,  and  1990. 
***** 

4.  In  §  679.4,  paragraphs  (b)(2), 
(b)(4)(ii).  (b)(5)(iv)(D).  (b)(5)(v),  (e). 
(f)(2)(vi),  (f)(4)(ii)  are  revised;  the 
heading  of  paragraph  (h)(2)  is  revised  to 
read  as  follows: 

§679.4    Permits. 

***** 

(b)*  •  * 

(2)  Non-groundfish.  A  vessel  of  the 
United  States  that  fishes  in  the  GOA  or 
BSAI  for  any  non-groundfish  species, 
including  but  not  limited  to  halibut, 
crab,  salmon,  scallops,  and  herring,  and 
that  is  required  to  retain  any  bycatch  of 
groundfish  under  this  part  must  obtain 
a  Federal  fisheries  permit  imder  this 
part. 
***** 

(4).   *   . 

(ii)  A  Federal  fisheries  permit  is 
surrendered  when  the  original  permit  is 
submitted  to  and  received  by  the 
Administrator.  RAM,  Juneau,  AK. 

(5)*  *  * 

(iv)*  •  • 

(D)  If  a  mothership  or  catcher/ 
processor  operating  in  the  GOA, 
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indicate  whether  inshore  or  offshore 
component. 

(v)  Signature.  The  owner  or  agent  of 
the  owner  of  the  vessel  must  sign  and 
date  the  application.  If  the  owner  is  a 
company,  the  agent  of  the  owner  must 
sign  and  date  the  application. 
***** 

(e)  Halibut/ sahlefish  CDQ  permits  and 
CDQ  cards.  See  §  679.32(f)(3)  and  {f)(4). 

•  *        *        *        * 

(0*  •  • 

(2)*   *   • 

(vi)  Signature.  The  owner  or  agent  of 
the  owner  of  the  shoreside  processor 
must  sign  and  date  the  application.  If 
the  owner  is  a  company,  the  agent  of  the 
owner  must  sign  and  date  the 
appUcation. 

•  •        *        •       * 

(4)*   *   * 

(ii)  A  Federal  processor  permit  is 
surrendered  when  the  original  permit  is 
submitted  to  and  received  by  the 
Administrator,  RAM,  Juneau,  AK. 

•  •        •        •        * 

(h)*  •  • 

(2)  Crew  members  and  other  persons 
not  the  operator  of  a  commercial  fishing 
vessel  using  power  troll  gear.  *   *  * 

***** 

5.  In  §  679.5,  paragraphs  (a)(l)(i)  and 
(ii),  (a)(3)(iii),  (a)(4),  (a)(6)(iii)(B),  (a)(7), 
(a)(9)(ii)(B).  (a)(9)(iii).  (a)(14)(i)  through 
(iv),  (c)(2),  (c)(3).  (e)(l)(iii),  (f)(l)(ii)(C), 
(g)(3)(ii)(A).  (g)(3)(iii)(A),  (h)(2)(i)(B)  and 
(C),  (h)(2)(ii)(B)  through  (F), 
(h)(3)(i)(A)(3),(h)(3)(i)(D)(l), 
(h)(3)(ii)(D),  (i)(2).  (k)(2)(ii)(A),  (l)(5)(vi), 
(m)(3)(ii).  and  (n)  are  revised; 
paragraphs  (c)(4),  (c)(5),  and  (c)(6)  are 
removed;  and  paragraphs  (a)(l)(v), 
(a)(l)(vi),  {d)(2)(iv),  (e)(2)(v).  (f)(l)(iii), 
(f)(2)(v),  and  (h)(l)(iii)  are  added  to  read 
as  follows: 

§  679.5    Recordkeeping  and  reporting. 

(a)  General  requirements — (1) 
Applicability,  Federal  fisheries  permit. 
(i)  Except  as  provided  in  paragraphs 
(a)(l)(iii)  and  (iv)  of  this  section,  the 
following  participants  must  comply 
with  the  recordkeeping  and  reporting 
requirements  of  this  section: 

(A)  Any  catcher  vessel,  mothership, 
catcher/processor,  or  tender  vessel,  5 
net  tons  or  larger,  that  is  required  to 
have  a  Federal  fisheries  permit  under 
§679.4. 

(B)  Any  shoreside  processor, 
mothership,  or  buying  station  that 
receives  groundfish  from  vessels  issued 
a  Federal  fisheries  permit  under  §  679.4. 

(C)  Any  buying  station  that  receives  or 
delivers  groundfish  in  association  with 

a  mothership  issued  a  Federal  fisheries 
permit  under  §  679.4(b)  or  with  a 
shoreside  processor  or  vessel  operating 


solely  as  a  mothership  in  Alaska  State 
waters  issued  a  Federal  processor 
permit  imder  §  679.4(f). 

(ii)  A  shoreside  processor, 
mothership,  or  buying  station  subject  to 
recordkeeping  and  reporting 
requirements  must  report  all  groundfish 
and  prohibited  species  received, 
including: 

(A)  Fish  received  from  vessels  not 
required  to  have  a  Federal  fisheries 
permit. 

(B)  Fish  received  imder  contract  for 
handling  or  processing  for  another 
processor. 
***** 

(v)  IFQ  sablefish  or  halibut  fisheries. 
Any  catcher  vessel  or  catcher/processor 
that  participates  in  an  IFQ  fishery  in 
addition  to  the  groundfish  fisheries  of 
the  GOA  or  BSAI  and  that  is  required 
to  maintain  a  logbook  imder  this 
section,  must  use  a  combined 
groundfish/IFQ  logbook. 

(vi)  CDQ  fisheries.  (A)  Any  catcher 
vessel  or  catcher/processor  that 
participates  in  a  CDQ  fishery  and  does 
not  retain  any  halibut  must  use  a 
groundfish  logbook. 

(B)  Any  catcher  vessel  or  catcher/ 
processor  that  participates  in  a  CDQ 
fishery,  including  halibut,  and  that  is 
required  to  maintain  a  logbook  under 
this  section  must  use  a  groundfish/IFQ 
logbook. 
***** 

(3)*   *   * 

(iii)  The  signature  of  the  owmer, 
operator,  or  manager  on  the  DFL,  DCL, 
or  DCPL  is  verification  of  acceptance  of 
the  responsibility  required  in 
paragraphs  (a)(3)(i)  and  (ii). 
•        •        *        *        • 

(4)  Groundfish  logbooks  and  forms,  (i) 
The  Regional  Administrator  will 
prescribe  and  provide  groundfish 
logbooks  and  forms  required  under  this 
section  as  shown  in  Table  6  to  this  part. 
The  operator  or  manager  must  use  these 
logbooks  and  forms  or  obtain  approval 
from  the  Regional  Administrator  to  use 
electronic  versions  of  the  logbooks  and 
forms. 

(ii)  If  a  vessel  owner  or  operator  is 
granted  reinstatement  of  a  Federal 
fisheries  permit  after  having 
surrendered  it  within  the  same  fishing 
year,  recordkeeping  and  reporting 
requirements  as  defined  in  this  section 
must  be  continuous  throughout  that 
year,  without  interruption  of  records. 

(iii)  If  a  shoreside  processor  owner  or 
manager  is  granted  reinstatement  of  a 
Federal  processor  permit  after  having 
surrendered  it  within  the  same  fishing 
year,  recordkeeping  and  reporting 
requirements  as  defined  in  this  section 


must  be  continuous  throughout  that 
year,  without  interruption  of  records. 

(6)*  *  * 
(iii)*  •  • 

(B)  Date,  presented  as  month-day- 
year. 

(1)  If  a  catcher  vessel  harvesting 
sablefish  or  halibut  imder  the  IFQ 
Program  (see  subpart  D  of  this  part)  in 
addition  to  groundfish  and  recording 
more  than  one  day  on  the  DFL  logsheet, 
the  operator  must  enter  the  first  day  of 
the  harvest  at  the  top  of  the  logsheet  and 
the  date  of  each  day  in  the  "record  by 
set"  and  "discard"  sections  of  the  DFL. 

(2)  If  a  catcher  vessel  harvesting 
groundfish  and  recording  more  than  one 
day  on  the  DFL  logsheet,  the  operator 
must  enter  the  first  day  of  the  harvest  at 
the  top  of  the  logsheet  and  the  date  of 
each  day  in  the  "catch"  and  "discard/ 
donate"  sections  of  the  DFL. 

(5)  If  a  shoreside  processor,  the 
manager  must  enter  the  week-ending 
date  of  the  weekly  reporting  period  at 
the  top  of  the  logsheet  and  the  date  of 
each  day  of  the  week  in  the  "landings" 
and  "discard/donate"  sections  of  the 
DCPL. 
***** 

(7)  Active  and  inactive  periods — (i) 
Each  day  of  fishing  year.  Account  for 
each  day  of  the  fishing  year  in  the  DFL, 
DCL,  or  DCPL  by  checking  the 
appropriate  box  to  indicate  active  and 
inactive  periods  as  defined  under 
§679.2. 

(ii)  Separate  logsheet.  (A)  If  a 
mothership,  catcher/processor,  or 
buying  station,  use  a  separate  logbook 
page  for  each  day  of  an  active  period. 

(B)  If  a  catcher  vessel  or  shoreside 
processor,  use  a  separate  logsheet  for 
each  day  or  use  one  logsheet  for  up  to 
7  days. 

(iii)  Inactive  period.  (A)  Indicate  in 
the  DFL,  DCL,  or  DCPL  on  one  logsheet 
the  first  and  last  day  of  an  inactive 
period. 

(B)  During  an  inactive  period  that 
extends  across  two  or  more  successive 
quarters,  the  operator  or  manager  must 
complete  two  logsheets:  The  one  to 
indicate  the  last  day  of  the  first  inactive 
quarter  and  the  next  page  to  indicate  the 
first  day  of  the  second  inactive  quarter. 

(iv)  Fishing  activity.  Indicate  in  the 
DFL,  DCL,  or  DCPL  all  fishing  activity, 
which  is  defined  for  each  type  of  vessel 
as  follows: 

(A)  If  a  catcher  vessel — harvest  or 
discard  of  groundfish. 

(B)  If  a  catcher/processor — harvest, 
discard,  or  processing  of  groundfish. 

(C)  If  a  mothership  or  shoreside 
processor — receipt,  discard,  or 
processing  of  groundfish. 
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(D)  If  a  buying  station — receipt, 
discard,  or  de  ivery  of  groundfish. 

( v)  Active  a.  id  conducting  fishing 
activity.  If  in  4n  active  period  and 
conducting  fishing  activity,  the  operator 
of  a  catcher  vt  ssel  must  record  in  the 
DEL.  the  open  itor  or  manager  of  a 
buying  station  must  record  in  the  DCL, 
and  the  operal  or  or  manager  of  a 
catcher/procei  ;sor,  mothership,  or 
shoreside  pro<  :essor  must  record  in  the 
DCPL,  WPR,  OPR.  and  mothership  or 
catcher/proceisor  check-in/ check-out 
report  as  follows: 

(A)  Gear  type.  [1)  The  gear  type  used 
to  harvest  the  groundfish.  If  gear  type  is 
not  an  authoreed  fishing  gear  as 
defined  at  §  679.2  to  this  part,  circle 
OTHER.  I 

(2)  If  a  mothership  or  shoreside 
processor  and, groundfish  are  received 
from  the  same  reporting  area  but  were 
harvested  with  more  than  one  gear  type, 
or  if  a  catcher/processor  and  groundfish 
were  caught  ii^  the  same  reporting  area 
using  more  th$n  one  gear  type,  the 
operator  or  manager  must: 

(/)  Use  a  sepiarate  logsheet  in  the  DCPL 
to  record  each  gear  type. 

(ji)  Submit  A  separate  check-in/check- 
out report,  DP  R  (if  required),  and  WPR 
for  each  gear  t  ^e. 

(3)  If  a  buying  station  and  groundfish 
are  received  fi  om  the  same  reporting 
area  but  were  larvested  with  more  than 
one  gear  type,  the  operator  or  manager 
must: 

(/)  Use  a  separate  logsheet  in  the  DCL 
to  record  each  gear  type. 

[ii]  If  a  vessol  buying  station,  submit 
a  separate  check-in/check-out  report  for 
each  gear  type.  Land-based  buying 
stations  are  nc  t  required  to  submit  a 
check-in/ chec  t-out  report.  Note  to 
paragraph  (a)(  ')(v)(A)(3)(iO: 

(B)  Reportii^g  area.  In  the  DFL,  DCL. 
DCPL,  WPR.  DPR,  mothership  or 
catcher/procei  isor  check-in/check-out 
report,  the  reporting  area  code  (see 
Figures  1  and  3  to  this  part)  where  gear 
retrieval,  as  ddfined  at  §  679.2  to  this 
part,  was  com  ileted. 

(2)  If  a  haul  or  set  occurs  in  more  than 
one  reporting  irea.  record  the  reporting 
area  code  whe  re  gear  retrieval  was 
completed,  re  ;ardless  of  where  the 
majority  of  thi  i  haul  or  set  took  place. 

(2)  If  a  catcl  er  vessel  or  catcher/ 
processor  usii  g  trawl  gear,  record 
whether  catch  was  harvested  in  the 
COBLZ  or  in  t  he  RKCSA. 

(/)  If  recording  in  DFL  or  DCPL,  use 
two  separate  lagsheets,  the  first  to 
record  the  information  from  the 
reporting  area  that  includes  the  COBLZ 
or  RKCSA  anc  the  second  to  record  the 
information  fi  om  the  reporting  eirea  that 
does  not  include  the  COBLZ  or  RKCSA. 


[ii]  If  recording  on  a  WPR,  use  two 
separate  columns  to  record  the  part  of 
the  same  reporting  area  that  includes 
the  COBLZ  or  RKCSA  and  the  part  that 
does  not  include  the  COBLZ  or  RKCSA. 

(3)  If  a  catcher/processor  using  trawl 
gear  and  recording  on  a  check-in/check- 
out report,  the  operator  must  submit  a 
separate  check-in/check-out  report  to 
record  the  part  of  the  same  reporting 
area  that  includes  the  COBLZ  or  RKCSA 
and  the  part  that  does  not  include  the 
COBLZ  or  RKCSA  area. 

(C)  Observers.  (I)  If  a  mothership  or 
shoreside  processor  DCPL,  a  catcher/ 
processor  groundfish  DCPL,  or  a  catcher 
vessel  groundfish  DFL,  the  number  of 
observers  aboard  or  on  site. 

(2)  If  a  groundfish/IFQ  catcher  vessel 
DFL  or  groundfish/IFQ  catcher/ 
processor  DCPL,  the  number  of 
observers  aboard,  the  name  of  observer, 
and  the  observer  cruise  number. 

(D)  Number  of  crew  or  crew  size.  In 
a  DFL,  DCL,  DCPL  (except  shoreside 
processor),  mothership  or  catcher/ 
processor  WPR,  and  buying  station 
check-in/check-out  report,  the  number 
of  crew,  excluding  certified  observer(s), 
on  the  last  day  of  the  weekly  reporting 
period. 

(E)  CDQ.  In  a  DFL,  DCL,  DCPL,  WPR, 
DPR,  or  check-in/check-out  report: 

[1]  If  harvest  is  under  a  CDQ  program, 
record  the  CDQ  number. 

[2]  If  harvest  is  not  under  a  CDQ 
program,  leave  blank. 

(3)  If  a  catcher  vessel  delivering  to  a 
shoreside  processor  and  using  a 
groundfish/IFQ  DFL,  record  the  CDQ 
delivery  number  in  the  appropriate  box. 
If  using  a  groundfish  DEL,  record  the 
CDQ  delivery  number  under  "vessel 
name"  at  the  top  of  the  logsheet. 

(4)  If  a  shoreside  processor  or  buying 
station  delivering  to  a  shoreside 
processor,  record  CDQ  delivery  number 
under  the  catcher  vessel's  name  in  the 
delivery  information  section  of  the 
DCPL  or  EXZL,  respectively. 

(5)  If  harvest  is  under  more  than  one 
CDQ  number,  use  a  separate  logsheet  for 
each  CDQ  number. 

(F)  Experimental  fisheries.  If  harvest 
is  imder  an  experimental  fisheries 
program,  record  the  experimental 
fisheries  number  (e.g.,  EXP  9801)  in  the 
CDQ  number  block. 

(8)  Landings  information.  *  *  * 

(9)  Product  information.  *  *  * 
(ii)  *  •  • 

(B)  Weekly  production.  At  the  end  of 
each  weekly  reporting  period  or  prior  to 
the  offload  or  transfer  of  all  fish  or  fish 
product  from  a  catcher/processor  or 
mothership  if  offload  or  transfer  occurs 
before  the  end  of  a  weekly  reporting 
period,  enter  for  each  species  and 
product  code  the  ciunulative  total  fish 


product  weight  for  each  groundfish 
product  to  the  nearest  lb  or  to  at  least 
the  nearest  0.001  mt,  summarized 
separately  by  reporting  area,  gear  type, 
COBLZ  or  RKCSA  area  if  applicable 
under  paragraph  {a)(7)(v)(B)  of  this 
section,  and  CDQ  number.  The 
cumulative  total  fish  product  weight  is 
calculated  by  adding  the  daily  totals  and 
total  carried  forward  (except  for  a 
Shoreside  Processor  DCPL)  for  that 
week. 

(iii)  Zero  amount  carried  forward.  At 
the  beginning  of  each  weekly  reporting 
period  or  after  the  offload  or  transfer  of 
all  fish  or  fish  product  onboard  if  such 
offload  occurs  prior  to  the  end  of  a 
weekly  reporting  period,  from  a  catcher/ 
processor  or  mothership,  the  amount  is 
zero,  and  nothing  shall  be  carried 
forward  from  the  previous  weekly 
reporting  period. 
***** 

(14)  Submittal,  retention,  and 
distribution  of  logbooks  and  forms — (i) 
Submittal  of  forms.  Forms  other  than 
logbooks  and  mothership  fish  tickets 
may  be  submitted  by  the  operator  or 
manager  by: 

(A)  Using  the  NMFS  printed  form  and 
faxing  it  to  the  fax  number  on  the  form; 
or 

(B)  Transmitting  a  data  file  with 
required  information  and  forms  to 
NMFS  by  modem,  satellite  (specifically 
INMARSAT  standards  A,  B,  or  C),  or  e- 
mail. 

(ii)  Submittal  of  logbooks.  (A)  For 
recordkeeping  and  reporting  in  the 
groundfish  fisheries  of  the  EEZ  off 
Alaska,  the  operator  of  a  catcher  vessel, 
mothership,  catcher/processor,  or  of  a 
buying  station  delivering  to  a 
mothership,  or  the  manager  of  a 
shoreside  processor  or  of  a  buying 
station  delivering  to  a  shoreside 
processor  is  required  to  use  the  logbooks 
issued  per  paragraph  (a)(4)  of  this 
section,  retain  the  logbooks  per 
paragraph  (a)(14)(vii)  of  this  section, 
and  submit  the  logbooks  and  logsheets 
to  NMFS  per  paragraphs  (a)(14)(iv),  (v), 
and  (vi)  of  this  section. 

(B)  The  operator  or  manager  of  a 
bu)ang  station  must  maintain  a  sepeirate 
DCL  for  each  mothership  or  shoreside 
processor  to  which  the  buying  station 
delivers  groundfish  during  a  fishing 
year. 

(iii)  Logbook  descriptions.  The  copy 
sets  of  each  logbook  are  described 
below: 

(A)  Catcher  vessel  DFL—(  1  ] 
Groundfish/IFQ.  White,  blue,  green,  and 
yellow  copies. 

(2)  Groundfish.  White,  blue,  and 
yellow  copies. 
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(B)  Catcher/processor  DCPL—{1) 
Groundfish/IFQ.  White,  green,  and 
yellow  copies. 

(2)  Groundfish.  White  and  yellow 
copies. 

(C)  Mothership  DCPL.  White  and 
yellow  copies. 

(D)  Shoreside  processor  DCPL  White 
and  yellow  copies. 

(E)  Buying  station  DCL.  White,  pink, 
and  yellow  copies. 

(iv)  Logsheet  distribution  and 
retention.  The  operator  or  manager  must 
distribute  or  retain  the  multiple  copies 
of  each  logsheet  as  follows: 

(A)  White,  original  logsheet.  The 
white  copy  remains  permanently  in  the 
logbook. 

(B)  Yellow  logsheet— il)  DFL  or  DCPL. 
The  yellow  DFL  or  DCPL  copy  is 
submitted  to  NMFS  per 
paragraphs(a)(14)(v)  and  (vi)  of  this 
section. 

(j)  Groundfish  only.  The  yellow  DFL 
or  DCPL  copy  is  submitted  to  NMFS  per 
paragraphs(a)(14)(v)  and  (vi)  of  this 
section. 

(iT)  Catcher  vessel  and  catcher/ 
processor  groundfish  and  groundfish/ 
IFQ  logbooks  (Effective  through 
December  31.  1999).  Record  all 
information  in  the  groundfish  DFL  or 
catcher/processor  DCPL  received  at  the 
beginning  of  1999.  Upon  receipt  of  the 
groundfish/IFQ  DFL  or  catcher/ 
processor  DCPL,  stop  recording  in  the 
groundfish  logbook.  Complete  the  date 
of  receipt,  page  number,  and  participant 
identiHcation  information  (see 
paragraph  (a)(5)  of  this  section),  then 
write  "transfer  to  groundfish/IFQ 
logbook"  across  the  logsheet.  On  the 
first  page  of  the  groimdfish/IFQ  logbook, 
enter  the  next  consecutive  page  number, 
date  of  receipt,  and  participant 
identification  (see  paragraph  (a)(5)  of 
this  section),  then  write  "transferred 
from  groundfish  logbook"  across  the 
logsheet.  Combine  and  submit  the  first 
quarter,  yellow  logsheets  from  the 
groundfish  logbook  and  from  the 
groundfish/IFQ  logbook  to  NMFS  per 
paragraphs  (a)(14)(v)  and  (vi)  of  this 
section. 

(2)  DCL—W)  Buying  station.  The 
operator  or  manager  of  a  buying  station 
must  submit  upon  delivery  of  catch  the 
yellow  DCL  copy  to  the  associated 
mothership  or  shoreside  processor, 
along  with  the  ADF&G  fish  tickets  for 
that  delivery. 

(/i)  Mothership  or  shoreside  processor. 
The  operator  or  manager  of  the 
associated  mothership  or  shoreside 
processor  receiving  a  delivery  from  a 
buying  station  must  submit  the  yellow 
DCL  copy  to  NMFS  per  paragraphs 
(a)(14)(v)  and  (vi)  of  this  section  after 
photocopying  each  DCL  yellow  copy. 


The  manager  or  operator  of  the 
associated  mothership  or  shoreside 
processor  must  retain  these  photocopies 
until  the  original  DCL  is  received  from 
the  associated  buying  station  at  the 
conclusion  of  fishing  or  no  later  than 
February  1  of  the  following  fishing  year. 

(C)  Blue  discard  logsheet.  DFL—(1) 
Catcher  vessel.  Except  when  delivering 
an  unsorted  codend  (see  paragraph 
(c)(6)(i)  of  this  section),  the  operator  of 
a  catcher  vessel  must  submit  the  blue 
DFL  copy  to  the  buying  station, 
mothership,  or  shoreside  processor  that 
receives  the  groimdfish  harvest. 

(2)  Buying  station.  The  operator  or 
manager  of  a  buying  station  must  submit 
upon  delivery  of  catch  to  an  associated 
mothership  or  shoreside  processor  any 
blue  DFL  copies  received  from  catcher 
vessels  delivering  groundfish  to  the 
buying  station. 

(3)  Mothership  or  shoreside  processor. 
The  o{>erator  of  a  mothership  or  the 
manager  of  a  shoreside  processor  must 
retain  the  blue  DFL  copies  submitted  by 
operators  of  catcher  vessels  through  the 
last  day  of  the  fishing  year  during  which 
the  records  were  made. 

(D)  Pink  logsheet.  DCL  The  operator 
or  manager  of  a  buying  station  must 
retain  the  pink  DCL  copies  for  each 
associated  mothership  or  shoreside 
processor  for  3  years  after  the  end  of  the 
fishing  year  during  which  the  records 
were  made. 

(E)  Green  logsheet.  groundfish/IFQ 
DFL  and  catcher/processor  DCPL  The 
green  copies  in  the  groundfish/IFQ  DFL 
and  catcher/processor  DCPL  are  to 
support  a  separate  data  collection  by  the 
IPHC  under  the  joint  NMFS/IPHC 
logbook  program. 

•        •        •        •        « 

(c)  *  •  • 

(2)  Time  limit  and  submittal — (i) 
Catcher  vessel  DFL. 

(A)  The  operator  of  a  catcher  vessel 
must  record  in  the  DFL: 

(1)  The  time,  position,  and  estimated 
total  catch  weight  of  groundfish  for  each 
haul  or  set  within  2  hours  after  gear 
retrieval. 

(2)  Discard  or  donation  information  as 
described  at  paragraph  (a)(10)  of  this 
section  each  day  on  the  day  they  occur; 
all  other  information  required  in  the 
DFL  by  noon  of  the  day  following  gear 
retrieval. 

(3)  Notwithstanding  other  time  limits, 
all  information  required  in  the  DFL 
within  2  hours  after  the  vessel's  catch  is 
offloaded. 

(B)  Except  as  provided  at  paragraph 
(c)(3)(iii)(B)(l)  of  this  section,  within  2 
hours  of  completion  of  catch  deUvery 
information,  the  operator  of  a  catcher 
vessel  must  submit  the  blue  DFL  copies 


with  delivery  of  the  harvest  to  the 
operator  of  a  mothership  or  a  buying 
station  delivering  to  a  mothership.  or  to 
the  manager  of  a  shoreside  processor  or 
buying  station  delivering  to  a  shoreside 
processor. 

(C)  The  operator  must  sign  the 
completed  DFL  logsheets  by  noon  of  the 
day  following  the  week-ending  date  of 
the  weekly  reporting  period-{see 
paragraph  (a)(3)(iii)  to  this  part). 

(ii)  Catcher/processor  DCPL.  The 
operator  of  a  catcher/processor  must 
record  in  the  DCPL: 

(A)  The  time,  position,  and  estimated 
total  catch  weight  of  groundfish  for  each 
haul  or  set  within  2  hours  after  gear 
retrieval. 

(B)  Product  and  discard  or  donation 
information  as  described  at  paragraphs 
(a)(9)  and  (a)(10)  of  this  section  each  day 
on  the  day  they  occur;  all  other 
information  required  in  the  DCPL  by 
noon  of  the  day  following  completion  of 
production. 

(C)  Notwithstanding  other  time  limits, 
record  all  information  required  in  the 
DCPL  within  2  hours  after  the  vessel's 
catch  is  offloaded. 

(D)  The  operator  must  sign  the 
completed  DCPL  logsheets  by  noon  of 
the  day  following  the  week-ending  date 
of  the  weekly  reporting  period  (see 
paragraph  (a)(3)(iii)  of  this  part). 

(3)  Logbook  formats — (i)  Groundfish/ 
IFQ  format.  In  addition  to  requirements 
described  in  paragraphs  (a)  and  (b)  of 
this  section.  Xhe  operator  of  a  catcher 
vessel  or  a  catcher/processor  harvesting 
sablefish  or  halibut  under  the  IFQ 
program  (see  subpart  D  of  this  part)  in 
addition  to  groundfish  must  record  the 
operator's  name  and  the  following 
information  in  the  groundfish/IFQ  DFL 
or  DCPL.  respectively: 

(A)  Observer  information. 

{!)  Name  of  observer.  (Optional,  but 
may  be  required  by  the  International 
Pacific  Halibut  Commission  at  50  CFR 
chapter  III  (IPHC  regulations)). 

(2)  Observer  cruise  number. 
(Optional,  but  miy  be  required  by  IPHC 
regulations). 

(B)  Gear  type. 

(1)  Check  the  appropriate  box  to 
indicate  gear  type  and  enter  appropriate 
gear  ID.  If  gear  information  is  the  same 
as  the  previous  f>age,  check  the 
appropriate  box  instead  of  re-entering 
the  information. 

(2)  If  gear  type  is  pot,  enter  the 
number  of  pots  set. 

[3]  If  gear  type  is  pot.  enter  the 
number  of  pots  lost  (if  appUcable); 
(optional,  but  may  be  required  by 
international  Pacific  Halibut 
Commission  at  50  CFR  chapter  III  (IPHC 
regulations)). 
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(4)  If  gear  t;  fpe  is  hook-and-line,  check 
the  appropriate  box  to  indicate  whether 
gear  is  fixed  hook  (conventional  or  tub), 
autoline,  or  s  lap.  (Optional,  but  may  be 
required  by  li  *HC  regulations). 

(/)  If  gear  tj  pe  is  fixed  hook 
(conventiona  or  tub),  autoline,  or  snap, 
enter  the  lenf  th  of  skate  to  the  nearest 
foot.  (Option)  1,  but  may  be  required  by 
IPHC  regulations). 

[ii]  If  gear  t  ^pe  is  fixed  hook 
(conventiona  or  tub),  autoline,  or  snap, 
enter  the  size  of  hooks,  hook  spacing  in 
feet,  and  nun  ber  of  hooks  per  skate. 
(Optional,  but  may  be  required  by  IPHC 
regulations). 

[Hi)  If  gear  ype  is  fixed  hook 
(conventiona  or  tub),  autoline,  or  snap, 
enter  the  nuif  her  of  skates  set. 

(A)  [Reserved] 

(B)  If  gear  t  ^e  is  fixed  hook 
(conventiona  or  tub),  autoline,  or  snap, 
enter  the  nuraber  of  skates  lost  (if 
applicable).  (Optional,  but  may  be 
required  by  IPHC  regulations). 

(C)  IFQ  pettnit  numbers  of  operator 
and  each  IFO  holder  aboard. 

(D)  CDQ  information.  The  groundfish 
CDQ  number!  the  groundfish  CDQ 
delivery  nun^ber,  and  the  halibut  CDQ 
permit  number  (see  §  679. 5(n)). 

(E)  Set  ana  haul  information. 

(1)  The  nuqiber  of  set  or  haul, 
sequentially  ly  year; 

(2)  The  date  set  (month-day-year), 
time  set  (to  the  nearest  hour),  and 
latitude  and  longitude  (to  the  nearest 
minute)  of  gefar  deployment  (begin 
position); 

(3)  Begin  ai  id  end  buoy  or  bag 
numbers.  (Optional,  but  may  be 
required  by  International  Pacific  Halibut 
Conunission  ^t  50  CFR  chapter  III  (IPHC 
regulations))., 

(4)  The  datfe  hauled  (month-day-year), 
time  hauled  fto  the  nearest  hour),  and 
latitude  and  longitude  (to  the  nearest 
minute)  of  gepr  retrieval  (end  position); 

(5)  The  beg  in  and  end  gear  depths, 
recorded  to  tl»e  nearest  fathom; 
(optional,  bui  may  be  required  by  IPHC 
regulations). 

(6)  Species  code  for  target  species; 

(7)  Estimat  }d  catch  weight  of  IFQ 
halibut  to  the  nearest  pound.  (Optional, 
but  may  be  n  quired  by  IPHC 
regulations). 

(8)  Estimat  id  round  weight  of  IFQ 
sablefish  to  t]  le  nearest  poimd. 

(9)  Check  appropriate  box  to  indicate 
whether  sablefish  is  recorded  in  weight 
or  in  numbers.  If  weight  is  recorded, 
circle  appropriate  term  to  indicate 
whether  IFQ  sablefish  product  is 
recorded  as  \*/estem  cut  or  Eastern  cut. 
(Optional,  but  may  be  required  by  IPHC 
regulations). 

[10]  If  a  cai  cher  vessel,  enter  the 
estimated  tot  il  round  catch  weight  of  all 


species,  except  sablefish  or  halibut,  to 
the  nearest  pound. 

(11)  If  a  catcher/processor,  enter: 

(j)  The  round  catch  weight  of  pollock 
and  Pacific  cod  to  the  nearest  pound  or 
metric  ton. 

(ii)  Estimated  total  round  catch  weight 
of  all  species,  except  sablefish,  halibut. 
Pacific  cod,  or  pollock,  to  the  nearest 
pound. 

(Hi)  When  fishing  in  an  IFQ  fishery 
and  the  fishery  for  Pacific  cod  or 
rockfish  is  closed  to  directed  fishing  in 
that  reporting  area  as  described  in 
§  679.20,  the  operator  must  record  up  to 
and  including  the  maximum  retainable 
bycatch  amount  for  Pacific  cod  or 
rockfish  as  defined  in  Table  7  or  8  to 
this  part;  quantities  over  this  amount 
must  be  recorded  in  the  discard  or 
donation  section. 

(ii)  Groundfish  format.  In  addition  to 
requirements  described  in  paragraphs 
(a)  and  (b)  of  this  section,  the  operator 
of  a  catcher  vessel  or  a  catcher/ 
processor  harvesting  groundfish  must 
record  average  number  of  hooks,  if  using 
longline  gear,  and  the  following 
information  for  each  haul  or  set  in  the 
groundfish  DFL  or  IX^L,  respectively: 

(A)  The  niunber  of  set  or  haul, 
sequentially  by  year; 

(B)  If  the  vessel  is  using  hook-and-line 
gear,  the  number  of  skates  set.  If  the 
vessel  is  using  longline  pot  or  single  pot 
gear,  the  total  number  of  pots  set; 

(C)  The  date  (month-day-year),  begin 
time  (to  the  nearest  hour)  and  position 
coordinates  (to  the  nearest  minute)  of 
gear  deployment; 

(D)  Tne  date  (month-day-year),  end 
time  (to  the  nearest  hour),  and  position 
coordinates  (to  the  nearest  minute)  of 
gear  retrieval; 

(E)  The  average  sea  depth  and  average 
gear  depth,  recorded  to  the  nearest 
meter  or  fathom; 

(F)  If  a  catcher/processor,  the  total 
round  catch  weight  of  pollock  and 
Pacific  cod,  to  the  nearest  pound  or 
metric  ton. 

(G)  If  a  catcher  vessel,  the  estimated 
total  round  catch  weight  of  all  species, 
to  the  nearest  pound  or  metric  ton. 

(H)  If  a  catcher/processor,  the 
estimated  total  round  catch  weight  of  all 
species  except  Pacific  cod  and  pollock, 
to  the  nearest  pound  or  metric  ton. 

(iii)  Discard  or  donation  species 
information. 

(A)  Catcher/processor.  The  operator  of 
a  catcher/processor  must  record  discard 
or  donation  information  as  described  in 
paragraph  (a)(10)  of  this  section. 

(B)  Catcher  vessel.  In  addition  to  the 
requirements  in  paragraph  (a)(10)  of  this 
section,  the  operator  of  a  catcher  vessel 
must  record  in  the  DFL: 

(1)  Unsorted  codends.  If  a  catcher 
vessel  is  using  trawl  gear  and  deliveries 


to  a  mothership  or  shoreside  processor 
are  unsorted  codends,  the  catcher  vessel 
is  exempt  from  recording  discards  in  the 
DFL  and  from  submittal  of  the  blue  DFL 
copy  (discards  copy)  for  that  delivery 
(see  paragraph  (a)(14)(iv)(C)  of  this 
section).  The  operator  must  check  the 
box  entitled  "unsorted  codend"  and 
must  remove  and  discard  the  blue  DFL 
copy. 

(2)  Presorted  delivery.  Except  as 
provided  at  §  679.27(d),  if  a  catcher 
vessel  is  using  trawl  gear  and  deliveries 
to  a  mothership  or  shoreside  processor 
are  presorted  at  sea  or  if  the  catcher 
vessel  has  "bled"  a  codend  prior  to 
delivery  to  a  mothership,  shoreside 
processor,  or  buying  station,  the 
operator  must  check  the  "presorted 
delivery"  box,  and  enter  the  estimated 
amount  of  discards  by  species  in  the 
DFL. 

(iv)  Catcher  vessel  delivery 
information.  If  a  catcher  vessel,  the 
operator  must  record  in  the  DFL: 

(A)  The  landing  or  delivery  date 
(month-day-year) . 

(B)  The  ADF&G  fish  ticket  number(s) 
provided  by  the  operator  of  the 
mothership  or  buying  station  delivering 
to  a  mothership,  or  the  manager  of  a 
shoreside  processor  or  buying  station 
delivering  to  a  shoreside  processor. 

(C)  Recipient's  name  or  IFQ  registered 
buyer  receiving  delivery. 

(D)  Name  of  unloading  port.  If  an  IFQ 
landing,  see  §679.5(l)(5)(vi)  of  this  part 
and  Table  9  to  this  part  for  names  of 
primary  ports. 

(v)  Catcher/processor  product 
information.  If  a  catcher/processor,  the 
operator  must  record  product 
information  in  the  DCPL  as  set  forth  in 
paragraph  (a)(9)  of  this  section. 

(v)  (Optional)  Comments. 

(d)*  *  * 

12)*   •  • 

(iv)  The  operator  or  manager  must 
sign  the  completed  DCL  logsheets  by 
noon  of  the  day  following  the  week- 
ending date  of  the  weekly  reporting 
period  (see  §  679.5(a)(3)(iii)  to  this  part). 

(e)  *  *  • 

(D*   •  * 

(iii)  Occurs  during  processing  of 
groundfish  received  from  a  catcher 
vessel  or  buying  station. 

(2)  *  *  • 

(v)  The  operator  must  sign  the 
completed  DCPL  logsheets  by  noon  of 
the  day  following  the  week-ending  date 
of  the  weekly  reporting  period  (see 
§679.5(a)(3)(iii)  of  this  part). 

(f)*  *  * 

(1)  *  *  * 

(ii)  •  *  * 

(C)  Occurs  during  processing  of 
groimdfish  received  from  a  catcher 
vessel  or  buying  station. 
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(iii)  If  the  manager  of  a  shoreside 
processor  receives  groundfish  and 
records  them  as  landings  in  Part  IB  of 
the  DCPL,  and  transfers  these  fish  to 
another  processor,  the  manager  must 
also  record  these  fish  in  Part  II  of  the 
DCPL  prior  to  transfer. 

(2)*  *  * 

(v)  The  manager  must  sign  the 
completed  DCPL  logsheets  by  noon  of 
the  day  follov\dng  the  week-ending  date 
of  the  weekly  reporting  period  (see 
§679.5(a)(3)(iii)  of  this  part). 

(g)*  •  * 

(3)*  •  • 

(ii)*  *  * 

(A)  Name.  (1)  If  another  vessel  is 
involved  with  the  transfer,  the  name 
and  call  sign  of  the  vessel  receiving  or 
delivering  groundfish  or  groundfish 
products. 

{2)  If  transfer  is  from  other  than  a 
vessel,  record  name  of  processor 
receiving  or  delivering  groundfish  or 
groundfish  products. 
»        «        »        »        * 

(iii)*  *  * 

(A)  If  a  catcher/processor  or 
mothership,  the  harvest  zone  code  of  the 
area  in  which  groundfish  were 
harvested  as  defined  in  Table  5  to  this 
part. 

•        •        •        •        * 

(D*  *  • 

(iii)  Fishing  for  groundfish  CDQ 
species.  The  operator  of  a  catcher/ 
processor,  mothership,  or  vessel  buying 
station  or  the  manager  of  a  shoreside 
processor  must  submit  a  separate  check- 
in  report  (BEGIN  message)  and  a 
separate  check-out  report  (CEASE 
message)  for  each  CDQ  group. 

(2)*  *  * 

(i)*  *  • 

(B)  Mothership,  shoreside  processor, 

or  vessel  buying  station.  [1)  Before  a 
mothership,  shoreside  processor,  or 
vessel  buying  station  commences 
receipt  of  groundfish  from  any  reporting 
area  except  300.  400,  550,  or  690,  the 
operator  or  manager  must  submit  by  fax 
a  check-in  report  (BEGIN  message)  to 
the  Regional  Administrator. 

(2)  If  a  mothership,  the  operator  must 
check-in  to  the  reporting  area(s)  where 
groundfish  were  harvested.  A 
mothership  may  be  checked  into  more 
than  one  area  simultaneously. 

(C)  Fishing  for  groundfish  CDQ 
species.  The  operator  of  a  catcher/ 
processor,  mothership,  or  vessel  buying 
station  or  the  manager  of  a  shoreside 
processor  must  submit  by  fax  a  check- 
in  report  to  the  Regional  Administrator 
prior  to  fishing  for  any  CDQ  species. 

(ii)*  *  * 

(B)  Mothership.  (1)  If  a  mothership 
completes  receipt  of  groundfish  from  a 


reporting  area,  the  operator  must  submit 
by  fax  a  check-out  report  to  the  Regional 
Administrator  within  24  hours  after 
production  of  fish  from  that  reporting 
area  is  complete. 

(C)  Shoreside  processor.  If  a  shoreside 
processor,  the  manager: 

(1)  Must  submit  a  check-out  report  by 
fax  to  the  Regional  Administrator  within 
48  hours  after  the  end  of  the  applicable 
weekly  reporting  period  that  a  shoreside 
processor  ceases  to  process  groundfish 
for  the  fishing  year. 

(2)  May  submit  a  check-out  report  by 
fax  to  the  Regional  Administrator  when 
receipt  or  processing  of  groundfish  is 
temporarily  halted  during  the  fishing 
year  for  a  period  of  at  least  two  weekly 
reporting  periods. 

(D)  Vessel  Buying  station.  If  a  buying 
station  completes  receipt  of  groundfish 
in  a  reporting  area,  the  operator  must 
submit  by  fax  a  check-out  report  to  the 
Regional  Administrator  within  24  hrs 
after  departing  a  reporting  area. 

(E)  End  of  fishing  year.  If  a  check-out 
report  has  not  previously  been 
submitted  during  a  fishing  year,  the 
operator  or  manager  must  submit  a 
check-out  report  at  the  end  of  that 
fishing  year,  December  31. 

(F)  Fishing  for  groundfish  CDQ 
species.  The  operator  must  submit  a 
check-out  report  by  fax  to  the  Regional 
Administrator  within  24  hours  after 
directed  fishing  for  each  species  under 
each  CDQ  allocation  has  ceased. 

(3)*  *  • 
(i)  *  *  * 
(A)*  *  * 

(3)  Reporting  area  where  groundfish 
were  harvested  and  whether  groundfish 
were  harvested  in  the  COBLZ  or  RKCSA 
area. 

»        •        *        »        • 

(D)  Vessel  buying  station.  (1) 
Reporting  area  code  where  groundfish 
receipt  begins. 

•  *        *        *        * 

(ii)*  *  * 

(D)  Vessel  buying  station.  Date 
(month-day-year),  time  (to  the  nearest 
hour,  A.l.t.),  and  latitude  and  longitude 
of  position  in  degrees  and  minutes 
where  the  vessel  departed  the  reporting 
area. 

•  «        •        *        • 

(i)*  *    * 

(2)  Time  hmits  and  submittal,  (i)  The 
operator  or  manager  must  submit  a  WPR 
by  fax  to  the  Regional  Administrator  by 
1200  hours,  A.l.t.,  on  the  Tuesday 
following  the  end  of  the  applicable 
weekly  reporting  period. 

(ii)  If  still  fishing  or  processing,  the 
operator  or  manager  must  submit  a  WPR 
at  the  end  of  each  fishing  year 
(midnight,  December  31)  regardless  of 


where  this  date  falls  within  the  weekly 
reporting  period.  If  still  fishing  or 
processing,  the  operator  or  manager 
must  submit  a  WPR  starting  January  1 
through  the  end  of  the  weekly  reporting 
period. 
***** 

(k)*  *  * 

(2)*  *  * 

(ii)*  *  * 

(A)  The  harvest  zone  code  of  the  area 
in  which  groundfish  were  harvested  as 
defined  in  Table  5  to  this  part. 

•  •        *        •        • 

(1)*  *  * 

(5)*   *   * 

(vi)  Primary  ports.  Unless  specifically 
authorized  on  a  case-by-case  basis, 
vessel  clearances  will  be  issued  only  by 
clearing  officers  at  the  primary  ports 
listed  in  Table  9  to  this  part. 

*  •        •        *        • 

(m)*  *  * 

(3)*   *   * 

(ii)  The  operator  of  a  mothership  must 
ensure  copy  distribution  of  each  multi- 
sheet,  consolidated  weekly  ADF&G 
groundfish  fish  ticket  (G  series)  as 
follows.  A  fax  copy  is  not  acceptable. 

(A)  Yellow  copy.  Submit  the  yellow 
copy  to  Alaska  Commercial  Fisheries 
Management  &  Development  Division, 
Department  of  Fish  and  Game,  211 
Mission  Road.  Kodiak,  AK.  99615-6399. 
within  30  days  after  landings  are 
received. 

(B)  White  copy.  Submit  the  white, 
original  copy  per  paragraphs 
679.5(a)(14)(vii)(D)  and  (E). 

(C)  Pink  copy.  Submit  the  pink  copy 
to  the  catcher  vessel  delivering 
groundfish  to  the  mothership. 

(n)  Groundfish  CDQ  fisheries— {\) 
CDQ  delivery  report — (i)  Applicability. 
(ii)  Time  limitation  and  submittal.  The 
manager  of  each  shoreside  processor 
receiving  CDQ  or  PSQ  species  from  a 
catcher  vessel  must  submit  a  CDQ 
delivery  report  to  the  Regional 
Administrator  v«thin  24  hours  of  each 
delivery  of  groundfish  CDQ  species  to 
the  shoreside  processor. 

(iii)  Information  required.  The 
manager  of  each  shoreside  processor 
must  record  the  following  information 
on  each  CDQ  delivery  report: 

(A)  CDQ  group  information.  CDQ 
group  number  as  defined  at  679.2  to  this 
part  and  CDQ  group  name  or  acronym. 

(B)  Processor  information. 

(1)  Name  and  Federal  processor 
permit  number  of  the  shoreside 
processor  taking  delivery  of  the  CDQ 
catch. 

(2)  Date  dehvery  report  submitted. 

(C)  Vessel  and  catch  information. 
(1)  Vessel.  Enter  the  name,  Federal 

■fisheries  Permit  number  if  applicable, 
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and  ADF&G  number  of  the  vessel 
delivering  CDQ  catch.  Write  "unnamed" 
if  the  vessel  h  as  no  name. 

(2)  CDQ  cakb.  Enter  the  delivery 
date,  CEKJ  delivery  number,  harvest  gear 
type,  and  reporting  area  of  CDQ  harvest 
for  each  CDQ  delivery.  If  caught  with 
trawl  gear,  chijck  appropriate  box(es)  to 
indicate  if  catfch  was  made  in  the  CVOA 

or  the  C0Bl4 

(D)  Groundfish  CDQ  species  and 
halibut  CDQ.\ 

[1)  Retained-  Enter  groundfish  CDQ 
species  that  Were  delivered  and  retained 
for  processing  by  product  codes  and 
species  codes  {as  defined  in  Tables  1  and 
2  to  this  part,  respectively. 

[2)  Discarded.  Enter  groundfish  CDQ 
species  by  species  codes  as  defined  in 
Table  2  to  this  part  that  were  delivered 
to  and  discarded  from  the  shoreside 
processor.  Caljcher  vessels  writh  a  CDQ 
observer  do  nbt  report  estimates  of  at- 
sea  discards  op  the  CDQ  delivery  report. 

[3)  Weight.  Report  the  weight  of  each 
CDQ  species  ih  metric  tons  to  at  least 
the  nearest  O.OOl  mt. 

(E)  PSQ  delivered  by  observed  catcher 
vessels. 

(1)  For  eaca  prohibited  species  other 
than  salmon  Or  crab,  enter  the  species 
codes  as  defined  in  Table  2  to  this  part 
and  the  weight  to  the  nearest  0.001  mt. 

(2)  For  samion  or  crab,  enter  the 
species  codes  las  defined  in  Table  2  to 
this  part  and  t}ie  number  of  animals. 

(F)  At-sea  discards  of  PSQ  by  vessels 
without  obseiyers. 

(1)  For  each  prohibited  species  other 
than  salmon  or  crab,  enter  the  species 
codes  as  defined  in  Table  2  to  this  part 
and  the  weight  to  the  nearest  0.001  mt. 

(2)  For  sahqon  or  crab,  enter  the 
species  codes  {as  defined  in  Table  2  to 
this  part  and  the  number  of  animals. 

(2)  CDQ  catch  report— {i)  Time 
limitation  an^  submittal.  The  CDQ 
representative  must  submit  a  CDQ  catch 
report  for  all  catch  made  by  vessels 
groundfish  COQ  fishing  as  defined  at 
§  679.2  to  the  (Regional  Administrator 
within  7  days  of  the  date  CDQ  catch  was 
delivered  by  4  catcher  vessel  to  a 
shoreside  processor  or  mothership,  or 
within  7  daysj  of  the  date  gear  used  to 
catch  CDQ  was  retrieved  by  catcher/ 
processors.     I 

(ii)  Informdtion  required,  all  CDQ 
catch  reports.  The  CDQ  representative 
must  record  the  following  information 
on  each  CDQ  catch  report: 

(A)  Vessel  type.  Select  appropriate 
vessel/gear/d#livery  type.  Based  on  the 
type  selected.;  complete  each  of  the 
specified  blocks. 

(B)  Vessel  dpd  catch  information. 
[1)  Vessel,  jnter  the  name.  Federal 

Fisheries  Pentiit  number  if  appUcable, 
and  ADF&G  number  of  the  vessel 


delivering  CDQ  catch.  Write  "unnamed" 
if  the  vessel  has  no  name. 

(2)  Gear  type.  Indicate  gear  type  used 
to  harvest  CDQ  catch.  If  using  trawl 
gear,  check  the  appropriate  box(es)  to 
indicate  whether  the  catch  was  from  the 
CVOA  or  COBLZ. 

(5)  Reporting  area.  Enter  Federal 
reporting  area  in  which  CDQ  catch 
occurred. 

(C)  CE>Q  group  information. 

(1)  CDQ  number  as  defined  at  679.2 
to  this  part  and  CDQ  group  name  or 
acronym. 

(2)  Date  report  submitted. 

(iii)  Information  required  for  Option  1 
in  the  CDF.  The  CDQ  representative 
must  record  the  following  information 
on  each  CDQ  catch  report  for  catcher 
vessels  retaining  all  groundfish  CDQ 
and  delivering  it  to  a  shoreside 
processor  (Option  1  in  the  CDF): 

(A)  Delivery  information. 

(1)  Name  and  Federal  processor 
permit  number  of  the  shoreside 
processor  taking  delivery  of  the  CDQ 
catch. 

(2)  Date  catch  delivered. 

(3)  Catcher  vessel  CDQ  delivery 
number. 

(B)  Catch  information,  Groundfish 
CDQ  species— (1)  Retained.  Report  the 
weight  in  metric  tons  to  at  least  the 
nearest  0.001  mt  for  each  groundfish 
CDQ  species  delivered  and  retained  for 
processing  by  product  codes  and  species 
codes  as  defined  in  Tables  1  and  2  to 
this  part,  respectively. 

(2)  Discarded.  Report  the  weight  in 
metric  tons  to  at  least  the  nearest  0.001 
mt  for  each  groundfish  CDQ  species 
delivered  to  and  discarded  from  the 
shoreside  processor  by  product  codes 
and  species  codes  as  defined  in  Tables 
1  and  2  to  this  part,  respectively. 

(C)  Catch  information,  Halibut  IFQ/ 
CDQ.  The  CDQ  representative  must 
report  the  weight  of  all  CDQ  and  IFQ 
halibut  in  metric  tons  to  at  least  the 
nearest  0.001  mt  for  each  fixed-gear 
vessel  delivery  reported  to  NMFS  on  an 
IFQ/CDQ  landing  report  by  product 
codes  and  species  codes  (code  200)  as 
defined  in  Tables  1  and  2  to  this  part, 
respectively. 

(D)  Mortality  information,  prohibited 
species  other  than  halibut. 

{!)  For  each  prohibited  species  other 
than  salmon  or  crab,  enter  the  species 
codes  as  defined  in  Table  2  to  this  part 
and  the  weight  to  the  nearest  0.001  mt. 

(2)  For  salmon  or  crab,  enter  the 
species  codes  as  defined  in  Table  2  to 
this  part  and  the  niunber  of  animals. 

(E)  Mortality  information,  halibut 
PSQ. 

(3)  For  haUbut  PSQ  catch,  enter  the 
round  weight  to  the  nearest  0.001  mt, 
mortahty  rate,  and  overall  halibut 


mortality  in  metric  tons  to  the  nearest 
0.001  mt. 

(iv)  Information  required  for  Option  2 
in  the  CDP.  The  CDQ  representative 
must  record  the  following  information 
on  each  applicable  CDQ  catch  report 
under  Option  2  in  the  CDP  for  catcher/ 
processors,  catcher  vessels  delivering  to 
motherships,  and  catcher  vessels  (with 
observers)  using  hook-and-Une  gear  and 
discarding  groundfish  CDQ  at  sea. 

(A)  Delivery  information. 

(1)  If  a  mothership,  name.  Federal 
fisheries  permit  number,  ADF&G 
number. 

(2)  If  a  catcher/processor  or  catcher 
vessel,  name.  Federal  fisheries  permit 
number,  ADF&G  number,  CDQ 
observer's  haul  or  set  number,  and  date 
gear  retrieved  as  determined  by  the  CDQ 
observer. 

(B)  Groundfish  CDQ  species  (see 
§679.5(n)(2)(iii)(B)). 

(C)  Catch  information.  Halibut  IFQ/ 
CDQ  (see  §679.5(n)(2)(iii)(C)). 

(D)  Mortality  information,  prohibited 
species  other  than  halibut  (see 
§679.5(n)(2)(iii)(D)). 

(E)  Mortality  information,  halibut  PSQ 
(see§679.5(n)(2)(iii)(E)). 

6.  In  §  679.6,  paragraph  (g)  is  added  to 
read  as  follows: 

§679.6    Experimental  fisheries. 

***** 

(g)  Recordkeeping  and  reporting 
requirements.  In  addition  to  the 
recordkeeping  cmd  reporting 
requirements  in  this  section,  the 
operator  or  manager  must  comply  with 
requirements  at  §  679.5(a)  throu^  (k). 
***** 

7.  In  §  679.20,  paragraph  (b)(l){v) 
heading  is  amended  by  removing  the 
sunset  date;  paragraphs  (e)(1),  (e)(2)(ii), 
and  (f)(2)  are  amended  by  removing 
"Table  10"  and  adding  in  its  place 
"Table  7"  and  by  removing  "Table  11" 
and  adding  in  its  place  "Table  8;"  and 
the  in-text  table  is  removed  in  paragraph 
(g)(3). 

8.  In  §  679.21.  paragraph  (b)(5)  is 
added  and  paragraph  (e)(7)(vi)(A)  is 
amended  by  removing  "(e)(7)(v)(B)"  and 
adding  in  its  place  "(e)(7)(vi)(B)"  to  read 
as  follows: 

§  679.21    Prohibited  species  bycatch 
management 

***** 

(b)  *  *  * 

(5)  Sablefish  as  a  prohibited  species 
(see§679.24(c)(2)(ii)). 

***** 

9.  In  §  679.22.  paragraphs  (a)(7),  (a)(8), 
and  (b)(2)  are  removed,  new  paragraphs 
(b)(2)  and  (g)  eire  added;  paragraphs 
(a)(9)  and  (a)(10)  are  redesignated  to 
read  (a)(7)  and  (a)(8),  respectively; 


Federal  Register /Vol.  64,  No.  24 /Friday,  February  5,  1999 /Proposed  Rules 


5881 


newly  redesignated  paragraph  (a)(8)  is 
revised;  and  the  heading  to  paragraph 
(h)  is  revised  to  read  as  follows: 

§679.22    aosures. 

(a)*  *  * 

(8)  Chum  Salmon  Savings  Area. 
Trawling  is  prohibited  from  August  1 
through  August  31  in  the  Chum  Sahnon 
Savings  Area  defined  at  Figure  9  to  this 
part  (see  also  §  679.21(e)(7)(vu)). 

*  •        *        «        * 

(b)*  *  * 

(2)  Southeast  Outside  District,  gear 
other  than  nontrawl.  Use  of  any  gear 
other  than  nontrawl  gear  is  prohibited  at 
all  times  in  Southeast  Outside  District 
defined  at  Figure  3  to  this  part. 

•  •        *        *        • 

(g)  Steller  sea  lion  protection  areas — 
(1)  10-nm  year-round  trawl  closures. 
Trawling  is  prohibited  within  10  nm  of 
each  of  the  Steller  sea  lion  rookeries 
shown  in  Figure  16(b)(2)  to  this  part. 

(2)  20-nm  year-round  trawl  closures. 
Trawling  is  prohibited  within  20  nm  of 
each  of  the  Steller  sea  lion  rookeries 
shown  in  Figure  16(b)(3)  to  this  part. 

(3)  20-nm  Seasonal  tmwl  closures. 
EKiring  January  1  through  April  15,  or  a 
date  earlier  than  April  15,  if  adjusted 
under  §  679.20,  trawling  is  prohibited 
within  20  nm  of  each  of  the  Steller  sea 
lion  rookeries  shown  in  Figvue  16(b)(4) 
to  this  part. 

(4)  Western  and  Central  Aleutian 
Islands  critical  habitat  closures — (i) 
General.  Trawling  is  prohibited  within 
areas  designated  as  Steller  sea  lion 
critical  habitat  in  the  Western  or  Central 
Districts  of  the  AI  (see  Table  1,  Table  2, 
and  Figure  4  of  50  CFR  part  226)  when 
the  Regional  Administrator  announces 
by  notification  in  the  Federal  Register 
that  the  criteria  for  a  trawl  closure  in  a 
district  set  out  in  paragraph  (g)(4)(ii)  of 
this  section  has  been  met. 

(ii)  Criteria  for  closure.  The  trawl 
closures  identified  in  paragraph  (g)(4)(i) 
of  this  section  will  take  effect  when  the 
Regional  Administrator  determines  that 
the  harvest  of  a  seasonal  allowance  of 
Atka  mackerel  specified  under 
§679.20(a)(8)(ii)(A)  reaches  the 
following  percentage  identified  for  each 
year  and  district: 


Year 


1999  

2000  

2001  

2002  and  after 


Central 
(542) 
(per- 
cent) 


80 
67 
46 
40 


(iii)  Duration  of  closure.  A  Steller  sea 
lion  critical  habitat  area  trawl  closure 


within  a  district  will  remain  in  effect 
until  NMFS  closes  Atka  mackerel  to 
directed  fishing  within  the  same 
district. 

(iv)  CDQ  fishing.  Harvesting 
groundfish  CDQ  with  trawl  gear  is 
prohibited  within  areas  designated  as 
Steller  sea  lion  critical  habitat  in  the 
Western  and/or  Central  Districts  of  the 
AI  (see  Table  1.  Table  2,  and  Figure  4 
of  50  CFR  part  226)  for  an  eligible  vessel 
listed  on  an  approved  CDF  after  the 
CDQ  group  has  harvested  the  percent  of 
the  annual  Atka  mackerel  CDQ  specified 
for  the  year  and  district  at  paragraph 
(g)(4)(ii)  of  this  section. 

(h)  CDQ  fisheries  closures  *  *  * 

•  •        *        *        * 

10.  In  §679.24,  paragraph  (b)(l)(i)  and 
(ii)  are  removed;  (b)(l)(iii)  is 
redesignated  as  (b)(1);  (b)(l)(iii)(A)  and 
(B)  are  redesignated  as  (b)(l)(i)  and  (ii). 

11.  In  §679.28,  paragraph  (b)(5)(i)  is 
revised;  and  paragraph  (c)(3)  is 
amended  by  removing  "§  679.5(a)(15)" 
and  adding  it  its  place 

"§  679.5(a)(14)(vii)(D)"  to  read  as 
follows: 

§  679.28    Equipment  and  operational 
requirenwnts  (or  catch  weight 
nwasurement 

•  •        •        •        • 

(b)*  *  * 

(5)*  *  • 

(i)  Reports  of  catch  weight  and 
cumulative  weight.  Reports  must  be 
printed  at  least  once  each  24-hour 
period  in  which  the  scale  is  being  used 
to  weigh  catch  or  before  any  information 
stored  in  the  scale  computer  memory  is 
replaced.  The  haul  or  set  number 
recorded  on  the  scale  print-out  must 
correspond  with  haul  or  set  numbers 
recorded  in  the  processor's  DCPL  (see 
§  679.5).  Scale  weights  must  not  be 
adjusted  by  the  scale  operator  to 
account  for  the  perceived  weight  of 
water,  mud,  debris,  or  other  materials. 

•  *        »        *        * 

12.  In  §679.30,  paragraph  (a)(l)(iv),  is 
amended  by  removing  "Table  7"  and 
adding  in  its  place  "Table  4,"  and 
paragraph  (a)(5)(i)(B)  is  revised  to  read 
as  follows: 

§679.30    General  CDQ  regulations.    . 

(a)*  *  • 

(5)*   *   * 

(i)*  *  * 

(B)  Shoreside  processors.  A  list  of  the 
name.  Federal  processor  permit  number, 
and  location  of  each  shoreside  processor 
that  is  required  to  have  a  Federal 
processor  permit  under  §  679.4(f)  and 
will  take  deliveries  of,  or  process,  CDQ 
catch. 


13.  In  §679.31,  paragraph  (b)(3) 
introductory  text,  is  revised  to  read  as 
follows: 

§  679.31    CDO  reserves. 


(b)*  •  * 

(3)  The  proportions  of  the  halibut 
catch  limit  annually  withheld  for  the 
halibut  CDQ  program,  exclusive  of 
issued  QS,  and  the  eligible  communities 
for  which  they  shall  be  made  available 
are  as  follows  for  each  IPHC  regulatory 
area  (see  Figure  15  to  this  part: 

*  •        *        •        • 

14.  In  §679.32,  paragraphs  (c) 
introductory  text,  (c)(1),  (c)(3) 
introductory  text,  (d)(1),  (e)(3)  through 
(e)(5),  (f)(3),  and  (f)(7)  are  revised;  and 
paragraphs  (f)(8)  and  (f)(9)  are  added  to 
read  as  follows: 

§  679.32    Groundfish  and  halibut  CDO 
catch  monitoring. 

•  *        •        *        • 

(c)  Requirements  for  vessels  and 
processors.  In  addition  to  complying 
with  the  minimum  observer  coverage 
requirements  at  §  679.50(c)(4),  operators 
of  vessels  groundfish  CDQ  fishing  and 
managers  of  shoreside  processors  taking 
deliveries  from  vessels  groundfish  CDQ 
fishing  must  comply  with  the  following 
requirements: 

(1)  Catcher  vessels  without  an 
observer,  (i)  Operators  of  catcher  vessels 
less  than  60  ft  (18.29  m)  LOA  must 
retain  all  groundfish  CDQ,  halibut  CDQ, 
and  sahnon  FSQ  imtil  it  is  dehvered  to 
a  processor  that  meets  the  requirements 
of  paragraph  (c)(3)  or  (c)(4)  of  this 
section.  All  halibut  PSQ  and  crab  PSQ 
must  be  discarded  at  sea.  Operators  of 
catcher  vessels  using  trawl  gear  must 
report  the  at-sea  discards  of  halibut  PSQ 
or  crab  PSQ  on  the  CDQ  deUvery  report 
(see  paragraph  679.5(n)(l)).  Operators  of 
catcher  vessels  using  nontrawl  gear 
must  report  the  at-sea  discards  of 
halibut  PSQ  on  the  CDQ  delivery  report, 
imless  exempted  from  accounting  for 
halibut  PSQ  under  paragraph  (b)  of  this 
section. 

(ii)  Catcher  vessels  delivering 
unsorted  codends.  Operators  of  catcher 
vessels  delivering  imsorted  codends  to 
motherships  must  retain  all  CDQ  and 
PSQ  species  and  deliver  them  to  a 
mothership  that  meets  the  requirements 
of  paragraph  (c)(4)  of  this  section. 

*  •        *        •        • 

(3)  Shoreside  processors.  The  manager 
of  a  shoreside  processor  must  comply 
with  all  of  the  following  requirements: 

•  *        *        •        * 

(d)  Recordkeeping  and  reporting— (1) 
Catch  record.  The  manager  of  a 
Shoreside  processor  must  submit  to 
N!v1FS  the  CDQ  delivery  report  required 
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in  §  679.5{n)(i).  The  CDQ  representative 
must  submit  |o  NMFS  the  CDQ  catch 
report  requir^  in  §  679.5(n)(2). 
Additionally,! all  other  applicable 
requirementsjin  §  679.5  for  groundfish 
fishing  must  (e  met. 
•        •        • 

(e)*  *  • 

(3)  Recordkeeping  and  reporting.  The 
CDQ  representative,  the  operator  of  a 
vessel,  and  th|e  manager  of  a  shoreside 
processor  mu$t  submit  all  applicable 
reports  in  §  6|9.5,  including  the  CDQ 
delivery  report  and  the  CDQ  catch 
report.  Catch  pom  the  pollock  CDQ 
fisheries  must  b^  identified  separately 
from  catch  in  iother  CDQ  fisheries  on  the 
CDQ  catch  report.  Harvest  of  species 
other  than  pollock  in  the  pollock  CDQ 
fisheries  must  not  be  reported  on  the 
CDQ  catch  report. 

(4)  Observe^  coverage.  Two  observers 
are  required  dn  all  catcher/processors 
and  motherships  harvesting,  processing, 
or  taking  deliveries  of  pollock  CDQ;  one 
observer  is  required  on  all  catcher 
vessels  harvesting  pollock  CDQ;  and  one 
observer  is  required  in  a  shoreside 
processor  while  pollock  CDQ  is  being 
delivered,  soiled,  or  processed. 

(5)  Estimation  of  the  weight  of  pollock 
CDQ — (i)  Shofvside  processors.  All 
pollock  CDQ  delivered  to  a  shoreside 
processor  must  be  weighed  on  a  scale 


approved  by  the  State  of  Alaska  imder 
§  679.28(c).  The  manager  of  each 
shoreside  processor  must  notify  the 
observer  of  the  offloading  schedule  of 
each  pollock  CDQ  delivery  at  least  1 
hour  prior  to  offloading  to  provide  the 
observer  an  opportunity  to  monitor  the 
weighing  of  the  entire  delivery. 

(ii)  Motherships  and  catcher/ 
processors.  Operators  of  motherships 
and  catcher/processors  must  provide 
holding  bins  and  comply  with  the 
operational  requirements  at  §679.28(e] 
in  order  for  volumetric  estimates  of  total 
catch  weight  to  be  made. 

(f)*  *  * 

(3)  Permits.  The  managing 
organization  responsible  for  carrying  out 
an  approved  CDP  must  have  a  halibut 
and/or  sablefish  CDQ  permit  issued  by 
the  Regional  Administrator.  A  copy  of 
the  halibut  and/or  sablefish  CDQ  permit 
must  be  carried  on  any  fishing  vessel 
operated  by,  or  for,  the  managing 
organization  and  be  made  available  for 
inspection  by  an  authorized  officer. 
Such  halibut  and/or  sablefish  CDQ 
permit  is  non-transferable  and  is 
effective  for  the  fishing  year  or  until 
revoked,  suspended,  or  modified. 
***** 

(7)  Recordkeeping  and  reporting. 
Catcher  vessels,  catcher/processors,  and 
motherships  with  a  Federal  fisheries 


permit  or  shoreside  processors  writh  a 
Federal  processor  permit  required  under 
§  679.4  must  record  all  catch  of 
groundfish,  including  sablefish  CDQ, 
and  prohibited  species  fi-om  the  fixed 
gear  sablefish  and  halibut  CDQ  fisheries 
in  a  catcher  vessel  DFL  or  catcher/ 
processor,  mothership,  or  shoreside 
processor  DCPL.  The  catcher/processor, 
mothership,  or  shoreside  processor  must 
report  this  same  information  on  a  WPR 
required  under  §  679.5. 

(8)  CDQ  fishing  seasons,  (see 
679.23(e)(3)). 

(9)  CDQ  halibut  and  sablefish 
determinations  and  appeals.  Section 
679.43  describes  the  procedure  for 
appealing  initial  administrative 
determinations  for  the  halibut  and 
sablefish  CDQ  program  made  under  this 
subpart  C  of  this  part. 

15.  Section  679.42  is  amended  by 
removing  paragraphs  (c)(2)(i)  through 
(c)(2)(iii),  including  the  in-text  table  of 
paragraph  (c)(2)(iii). 

16.  In  Fart  679,  Figures  1  through  5, 
and  7  through  13,  Tables  1  and  2  are 
revised,  Figiu-es  16, 17,  and  18  are 
added.  Tables  4,  5,  and  6  are  removed, 
Tables  7  through  11  are  redesignated  as 
Tables  4  through  8,  respectively,  and 
Tables  9  and  10  are  added  to  read  as 
follows:) 
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Table   9 

to   Part   67  9.      IFQ 

Primary   Ports 

PORT 

NORTH    LATITUDE 

WEST   LONGITUDE 

Akutan 

54''08'05" 

165*46'20" 

Bellingham 

48*45'04" 

122*30'02" 

Cordova 

60"33'00" 

145*45'00" 

Craig 

55*28 '30" 

133*09'00" 

Dutch  Harbor/ 

» 

53'53'27" 

166*32'05'' 

Unalaska 

Excursion   Inlet 

58*25'00" 

135*26'30" 

Homer 

59°38'40" 

151*33'00" 

Ketchikan 

55*20'30'' 

131*38'45" 

king  Cove 

55-03 '20" 

162*19'00" 

Kodiak 

57047.20- 

152*24 '10" 

Pelican 

57*57 •30" 

136*13'30" 

Petersburg 

56*48 '10" 

132*58*00" 

St.    Paul 

57*07 '20" 

170*16*30" 

Sand  Point 

55*20'15" 

160*30*00" 

Seward 

60*06'30" 

149*26*30" 

Sitka 

57*03' 

135*20' 

Yakutat 

59*33' 

139*44' 

\ 
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2i 
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Table  10  to  Part  679— IFQ/CDQ  Gear  codes  and  descriptions 


IFQ/CDQ  Gear  Description 


Hand  troll 

Hook-and-line,  vessel  LOA  less  than  60  ft 

Pot,  vessel  LOA  less  than  60  ft 

Power  gurdy  troll 

Dinglebar  troll 

Jigs 

Hook-and-line,  vessel  LOA  greater  than  or 

equal  to  60  ft 

Pot,  vessel  LOA  greater  than  or  equal  to  60  ft 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6230-8] 

Final  guidelines  for  the  Certification 
and  Recertification  of  the  Operators  of 
Community  and  Nontransient 
Noncommun  ty  Public  Water  Systems 

AGENCY:  En 
Agency. 
action:  Final 


vil-onmental  Protection 
guidelines. 


summary:  In  I  his  document,  the 
Environmentiil  Protection  Agency  (EPA) 
is  finalizing  tne  "Guidelines  for  the 
Certification  i,nd  Recertification  of  the 
Operators  of  ( lommunity  and 
Nontransient  Moncommunity  Public 
Water  Systems."  The  Safe  E>rinking 
Water  Act  (SE  WA)  Amendments  of 
1996  require  that  these  final  guidelines 
be  published  In  the  Federal  Register  by 
February  6, 1999.  These  guidelines 
provide  State;  with  the  minimum 
standards  for  he  development, 
implementati  )n  and  enforcement  of 
operator  certi  ication  programs  for 
community  ai  id  nontransient 
noncommuni  y  public  water  systems. 
Beginning  tw(  i  years  after  publication, 
EPA  must  witihold  20%  of  a  State's 
Drinking  Walcsr  State  Revolving  Fund 
capitalization  grant  funds  unless  the 
State  has  ado[ited  and  is  implementing 
an  operator  certification  program  that 
meets  the  requirements  of  these 
guidelines  or  submits  its  existing 
program  that  i  5  substandally  equivalent 
to  these  guide  ines.  The  final  guidelines 
are  published  jin  Appendix  A  of  this 
document. 

DATES:  Effective  Date:  February  5. 1999. 
Compliance  ubte:  Beginning  February  5, 
2001. 

ADDRESSES:  Pt^blic  comments  and  the 
comment  respjonse  document  on  the 
draft  guidelines  are  available  for  review 
at  Water  Docket  (docket  #W-98-07), 
Environmental  Protection  Agency. 
Room  EB57.  401  M  Street,  S.W., 
Washington  DC  20460.  For  access  to  the 
Docket  materials,  call  202-260-3027 
between  9:00  i.m.  and  3:30  p.m.  Eastern 
Time  for  an  appointment  and  reference 
Docket  »W-98K)7. 

FOR  FURTHER  IIIFORMATION  CONTACT:  The 
Safe  Drinking  Water  Hotline,  toll  free 
(800)  426-^791,  can  be  contacted  for 
general  infornr  ation  about  and  copies  of 
this  document  For  technical  inquiries, 
contact  Jenny  acobs,  Implementation 
and  Assistanci  >  Division,  Office  of 
Ground  Water  and  Drinking  Water 
(4606).  U.S.  El 'A,  401  M  Street,  S.W.. 
Washington,  I C,  20460.  The  telephone 
number  is  (20; :)  260-2939  and  the  e- 
mail  address  i  i 


jacobs.jenny@epamail.epa.gov.  For 
Regional  contacts,  see  SUPPLEMENTARY 
INFORMATION. 
SUPPLEMENTARY  INFORMATION: 

Regional  Contacts 

I.  Katie  Leo,  US  EPA  Region  I.  One 
Congress  Street,  Suite  1100  (CMU), 
Boston,  MA  02114,  (617)  918-1623 

II.  Gerard  McKenna,  US  EPA  Region  II, 
Drinking  Water  Section,  Water 
Programs  Branch,  290  Broadway,  New 
York,  NY  10007-1866,  (212)  637- 
3838 

III.  Barbara  Smith.  US  EPA  Region  ID. 
Drinking  Water  Branch  (3WP22),  1650 
Arch  Street,  Philadelphia,  PA  19103- 
2020,  (215)  814-5786 

IV.  Janine  Morris,  US  EPA  Region  IV, 
Atlanta  Federal  Center.  61  Forsyth 
Street,  Atlanta,  GA  30303-8960,  (404) 
562-9480 

V.  Charles  Pycha,  US  EPA  Region  V, 
Water  Division,  77  West  Jackson 
Boulevard,  Chicago.  IL  60604-3507, 
(312) 886-0259 

VI.  Tye  Biasco,  US  EPA  Region  VI, 
Drinking  Water  Section  (6WQ-SD). 
1445  Ross  Avenue,  Dallas,  TX  75202- 
2733, (214)  665-2140 

VII.  Robert  Dunlevy,  US  EPA  Region 
VII,  Water,  Wetlands  and  Pesticides 
Division,  726  Minnesota  Avenue, 
Kansas  City,  KS  66101,  (913)  551- 
7798 

Vm.  Anthony  Q.  DeLoach,  US  EPA 
Region  VIII.  Municipal  Systems  Unit, 
Drinking  Water/Wastewater  (8P-W- 
MS),  999  18th  Street,  Suite  500. 
Denver.  CO  80202-2466,  (303)  312- 
6070 

IX.  Kevin  Ryan.  US  EPA  Region  IX, 
Drinking  Water  Office  (WTR-6),  75 
Hawthorne  Street,  San  Francisco,  CA 
94105.  (415)  744-2052 

X.  Bill  Chamberlain,  US  EPA  Region  X. 
Office  of  Water,  Drinking  Water  Unit 
(OW-136),  1200  6th  Avenue,  Seattle, 
WA  98101,  (206)  553-8515 

Background 

1 .  Statutory  Requirements 

The  Safe  Drinking  Water  Act  (SDWA) 
Amendments  of  1996  (Pub.  L.  104-182) 
direct  the  Administrator  of  the  United 
States  Environmental  Protection  Agency 
(EPA),  in  cooperation  with  the  States,  to 
publish  guidelines  in  the  Federal 
Register  specifying  minimum  standards 
for  certification  and  recertification  of 
operators  of  community  and 
nontransient  noncommunity  public 
water  systems.  The  final  guidefines  are 
required  to  be  published  by  February  6, 
1999.  States  then  have  two  years  after 
publication  to  adopt  and  be 
implementing  an  operator  certification 
program  that  meets  the  requirements  of 


these  guidelines.  After  that  date,  unless 
a  State  has  adopted  and  is  implementing 
an  approved  program,  the  Administrator 
must  withhold  20  percent  of  the  funds 
a  State  is  otherwise  entitled  to  receive 
in  its  Drinking  Water  State  Revolving 
Fund  (DWSRF)  capitalization  grants 
under  section  1452  of  SDWA. 

All  of  the  requirements  contained  in 
these  guidelines  are  to  avoid  DWSRF 
capitalization  grant  withholding.  There 
are  no  other  sanctions  for  States  with 
operator  certification  programs  that  do 
not  meet  the  requirements  of  these 
guidelines. 

2.  Guideline  Development  Process 

These  guidelines  are  the  result  of  a 
thorough  stakeholder  consultation 
process  under  which  EPA  utilized  the 
combined  knowledge  and  expertise  of 
two  work  groups  that  it  appointed  on 
operator  certification.  One  work  group, 
the  State-EPA  Work  Group,  was 
appointed  to  fulfill  EPA's  responsibility 
under  section  1419(a)  to  publish 
guidelines  on  operator  certification  "in 
cooperation  with  States."  This  work 
group  was  composed  of  seven  State  and 
ten  EPA  representatives.  The  other  work 
group,  the  Operator  Certification  Work 
Group  of  the  National  Drinking  Water 
Advisory  Council  (NDWAC),  also 
referred  to  as  the  Partnership,  was 
formed  to  provide  EPA  with  views  in 
addition  to  those  of  States.  This  group 
was  composed  of  23  members 
representing  public  water  systems, 
environmental  and  public  interest 
advocacy  groups.  State  drinking  water 
program  representatives,  EPA,  U.S. 
Department  of  Agriculture,  U.S.  Public 
Health  Service,  Indian  Health  Service, 
and  other  interest  groups. 

Procedurally,  the  two  groups  worked 
closely  together.  The  Partnership 
identified  potential  categories  for  which 
minimum  standards  would  be 
developed.  The  State-EPA  Work  Group 
then  developed  draft  issue  papers  for 
these  categories.  The  Partnership  and 
the  State-EPA  Work  Group  exchanged 
reviews  of  the  proposed  language  on 
what  both  groups  referred  to  as 
"baseline  standards,"  and  worked 
toward  achieving  consensus  on  these 
standards.  The  baseline  standards  were 
then  forwarded  by  the  Partnership  to  the 
NDWAC.  In  October  1997.  the  NDWAC 
formally  transmitted  its  recommended 
baseline  standards  to  the  EPA.  The  EPA 
incorporated  the  recommendations  of 
the  NDWAC  into  the  "Draft  Guidelines 
for  the  Certification  and  Recertification 
of  the  Operators  of  Community  and 
Nontransient  Noncommunity  Public 
Water  Systems."  The  draft  guidelines 
were  published  for  public  comment  in 
the  Federal  Register  on  March  27,  1998. 
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The  comment  period  extended  for  90 
days  during  which  over  90  parties 
submitted  public  comments.  During  the 
90-day  public  comment  period,  EPA 
held  public  stakeholder  meetings  in  San 
Francisco,  CA,  Dallas,  TX,  and 
Washington,  DC,  to  brief  interested 
parties  on  the  draft  guidelines  and  to 
accept  public  comments.  The  complete 
response  to  comments  document  is 
available  for  review  at  Water  Docket 
(docket  #W-98-07),  Environmental 
Protection  Agency,  Room  EB57,  401  M 
Street,  S.W.,  Washington  DC  20460.  For 
access  to  the  Docket  materials,  call  202- 
260-3027  between  9:00  a.m.  and  3:30 
p.m.  Eastern  Time  for  an  appointment 
and  reference  Docket  #W-98-07. 

In  August  1998,  both  workgroups  met 
to  consider  the  public  comments  and  to 
make  recommendations  for  Rnalizing 
the  guidelines  based  on  the  public 
comments.  The  resulting 
recommendations  were  forwarded  to  the 
NDWAC  for  consideration.  In  November 
1998,  the  NDWAC  formally  transmitted 
its  recommendations  to  EPA.  The  EPA 
made  changes  based  on  the  public 
comments  and  on  the  recommendations 
of  its  work  groups  and  the  NDWAC. 
These  guidelines  set  the  minimum 
baseline  standards  for  an  operator 
certification  program  to  meet  the 
provisions  of  the  1996  Amendments  to 
the  SDWA.  These  guidelines  were 
developed  to  enable  states  to  have 
flexibility  in  the  implementation  and 
enforcement  of  program  details 
necessary  to  administer  a  successful 
operator  certification  program  while 
ensuring  the  protection  of  pubhc  health. 

Response  to  Comments  on  Key 
Certification  Issues 

1 .  Public  Health  Objectives 

EPA  received  a  large  number  of 
comments  in  support  of  the  public 
health  objectives  as  stated  in  the  draft 
guidelines. 

EPA  intends  to  use  the  public  health 
objectives  in  its  review  and  evaluation 
of  State  operator  certification  programs 
and  in  its  determination  as  to  whether 
the  State  programs  meet  the 
requirements  of  the  guidelines. 

2.  Operator  Testing/Exams 

EPA  received  a  number  of  comments 
on  the  type  of  operator  certification 
exam  (e.g.,  written,  oral,  performance- 
based]  that  should  be  required  by  the 
guidelines.  Some  commenters  felt  that 
written  exams  should  be  required  to 
ensure  that  an  operator  could  read  and 
write.  Some  commenters  felt  that  other 
types  of  exams  (e.g.,  oral,  performance- 
based)  may  be  more  appropriate,  and 


therefore,  the  type  of  exam  should  be 
left  up  to  the  State. 

EPA  believes  that  the  type  of  test  that 
best  measures  the  knowledge,  skills, 
ability,  and  judgement  of  an  operator  for 
a  particular  classification  level  should 
be  left  up  to  the  State  that  is  responsible 
for  the  design  and  administration  of  the 
test. 

EPA  received  several  comments  on 
the  requirement  that  exams  be  State- 
validated.  Some  commenters  asked  for 
clarification. 

In  the  final  guidelines,  EPA 
eliminated  the  word  "State"  from  the 
above  phrase.  For  clarification,  EPA 
included  a  definition  of  "validated 
exam"  in  the  final  guidelines. 

3.  Operator  Training 

Some  comments  were  received 
supporting  the  inclusion  of  specific 
training  requirements  in  the  guidelines 
while  some  commenters  supported  the 
draft  guidelines  which  allow  States  to 
decide  what  type  and  amount  of 
training  are  appropriate  for  each  level  of 
classification. 

EPA  believes  that  the  type  of  operator 
training  necessary  for  each  classification 
level  in  each  State  is  best  determined  by 
the  State.  The  final  guidelines  do  not 
include  specific  training  requirements; 
however,  EPA  will  evaluate  State 
training  programs  as  part  of  its  initial 
and  annual  review  and  approval  of  State 
operator  certification  programs. 

4.  Classification  of  Operators 

A  number  of  comments  were  received 
requesting  clarification  as  to  which 
water  system  personnel  must  be 
certified  under  the  guidelines. 

The  final  guidelines  require  that  "all 
operating  personnel  meiking  process 
control/system  integrity  decisions  about 
water  quality  or  quantity  that  affect 
public  health  be  certified."  EPA  believes 
that  this  guideline  requirement  provides 
a  fi-amework  within  which  States  can 
decide  which  system  personnel  must  be 
certified. 

5.  Grandparenting  of  Operators 

Grandparenting  of  operators  was  one 
of  the  most  heavily  commented  upon 
issues.  The  majority  of  commenters 
supported  grandparenting  in  some 
fashion  while  several  commenters 
opposed  the  inclusion  of  grandparenting 
in  the  guidelines.  Also,  some 
commenters  requested  clarification  as  to 
whether  grandparented  operators  at 
renewal  had  to  meet  the  initial 
certification  requirements  or  the 
renewal  requirements. 

EPA  believes  that  grandparenting  may 
be  necessary  to  allow  the  many 
competent  operators  who  have  been 


successfully  operating  water  systems 
but  who  can  not  meet  the  initial 
certification  requirements  to  continue  to 
work.  Accordingly,  grandparenting  has 
been  included  as  an  option  for  States. 
For  States  that  choose  to  allow 
grandparenting,  the  guidelines  specify 
the  following  restrictions: 

•  Grandparenting  is  permitted  only  to 
existing  operator(s)  in  responsible 
charge  of  existing  systems  which, 
because  of  State  law  changes  to  meet 
these  guideUnes,  must  for  the  first  time 
have  a  certified  operator. 

•  The  system  owrner  must  apply  for 
grandparenting  for  the  operator(s)  in 
responsible  charge  within  two  years  of 
the  effective  date  of  the  State's 
regulation. 

•  The  certification  for  the 
grandparented  operator  must  be  site 
specific  and  non-transferable  to  other 
operators. 

•  After  an  operator  is  grandparented, 
he  or  she  must,  vdthin  some  time  period 
specified  by  the  State,  meet  all 
requirements  to  obtain  certification 
renewal,  including  the  payment  of  any 
necessary  fees,  acquiring  necessary 
training  to  meet  the  renewal 
requirements,  and  demonstrating  the 
skills,  knowledge,  ability  and  judgement 
for  that  classification. 

•  If  the  classification  of  the  plant  or 
distribution  system  changes  to  a  higher 
level,  then  the  grandparented 
certification  will  no  longer  be  valid. 

•  If  a  grandparented  operator  chooses 
to  work  for  a  different  water  system,  he 
or  she  must  meet  the  initial  certification 
requirements  for  that  system. 

Also,  EPA  added  language  that 
requires  States  to  pay  special  attention 
to  identify  specific  certification  renewal 
requirements  for  grandparented 
operators  to  ensure  they  have  the 
knowledge,  skills,  ability  and  judgement 
to  operate  the  system  for  which  they 
were  grandparented. 

A  couple  of  commenters  asked  that 
the  guidelines  be  changed  to  make  it  the 
operator's  responsibility  to  apply  for 
grandparenting  and  not  the  system's 
responsibility. 

In  States  which  choose  to  allow  a 
grandparenting  provision,  application 
for  grandparenting  is  the  responsibility 
of  the  system  owner  because 
grandparenting  is  site-specific  and  non- 
transferable. Only  existing  systems 
which  must  for  the  first  time  have  a 
certified  operator  because  of  State  law 
changes  to  meet  these  guidelines  can 
apply  for  grandparenting  for  existing 
operators  in  responsible  charge. 

6.  Renewal  Period 

'  EPA  received  a  large  number  of 
comments  supporting  the  estabUshment 
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of  a  specific  r^ewal  period  in  the 
guidelines.  Coinments  were  mixed, 
however,  as  tcj  the  maximum  length  of 
time  that  shoi^ld  be  required  for 
renewal.         J 

EPA,  in  reviewing  existing  State 
programs,  found  that  most  States 
already  require  a  certification  renewal 
cycle  of  three  tears  or  less.  EPA  behaves 
that  three  yeaK  is  the  maximum  amount 
of  time  that  thp  guidelines  should 
permit  an  operator  to  go  before  having 
to  take  more  training  as  part  of  the 
renewal  requirements  in  order  to  remain 
current  in  the  field. 

7.  Categories  6f  Systems 

EPA  received  numerous  comments  on 
categorizing/olassifying  systems.  Many 
of  the  commepters  made 
recommendations  as  to  the  specific 
criteria  that  they  felt  should  be  used  to 
classify  systems.  Several  commenters 
suggested  thaj  EPA  develop  a  national 
classification  system  for  water  systems 
while  a  similar  number  of  commenters 
suggested  EPA  allow  States  to  develop 
their  own  classification  system. 

Because  all  [of  the  States  currently 
have  a  methofl  for  categorizing  the  water 
systems  withiii  the  State,  EPA  beheves 
that  establishing  a  nationally  uniform 
classification  jsystem  would  be  very 
disruptive  wiih  little  benefit.  The 
guidelines  give  the  States  the 
responsibility!  to  define  the  categories  of 
systems.  The  language  in  the  final 
guidelines  wais  revised  to  clarify  that  the 
criteria  in  thet  guidelines  are  examples 
for  States  to  v^  in  classifying  systems 
[i.e.,  (a)  compflexity,  size,  source  water 
for  treatment  systems,  and,  (b) 
complexity,  size,  for  distribution 
systems]. 

8.  Antibacksnding 

EPA  receiv^  mixed  comments  on  the 
antibackshdiiig  provision.  Several 
commenters  supported  antibacksliding 
while  severaD  commenters  opposed  the 
provision.  For  example,  one  commenter 
questioned  EpA's  authority  to  prevent  a 
State  from  lessening  its  existing 
standards  to  ineet  the  minimum  EPA 
standards.  This  commenter  felt  that  EPA 
has  no  authority  to  require  a  State  to  do 
anything  elsd  except  meet  the  minimum 
standard.  Also,  a  couple  of  commenters 
felt  that  the  ^ntibackshding  provision 
enables  Statqs  to  keep  their  programs 
intact  withoiit  undue  pressure  to  lessen 
standards  ba^d  on  the  minimiun 
standards  se|  forth  in  the  guidelines 
which  may  not  be  as  stringent. 

EPA  believes  that  Congress  did  not 
intend  for  States  to  weaken  their 
existing  opeijator  certification  programs 
if  those  programs  go  beyond  the 
minimum  federal  standards.  An 


antibacksliding  provision  is,  therefore, 
essential  to  help  these  States  maintain 
the  kind  of  operator  certification 
programs  that  they  believe  best  ensure 
pubhc  health  protection.  EPA  does 
recognize  that  there  may  be  situations 
where  it  is  desirable  to  lessen  a  specific 
standard  while  making  overall 
improvements  to  a  program  and  has 
included  a  provision  to  allow  States  to 
do  this  if  they  can  justify  the  change  and 
get  approval  from  EPA.  Finally,  EPA 
believes  this  provision  is  authorized  by 
Section  1419(a)  of  the  SDWA  which 
states  that  EPA  must  take  existing 
programs  into  account  in  developing 
these  guidelines. 

9.  Exemptions  and  Certified  Operator 
Availability 

EPA  received  a  number  of  comments 
both  for  and  against  exemptions  from 
the  requirement  of  a  certified  operator 
for  small  water  systems.  On  a  related 
issue,  EPA  received  many  comments  on 
the  requirement  that  a  designated 
certified  operator  be  available  for  each 
operating  shift.  A  number  of 
commenters  expressed  the  concern  that 
this  requirement  would  be  cost 
prohibitive  for  small  systems  and  that 
small  systems  should  be  exempt  from 
the  requirement  to  have  a  certified 
operator.  Some  commenters  requested 
clarification  as  to  the  meaning  of 
"available". 

EPA  believes  that  one  of  the  most 
important  benefits  of  these  guidelines 
will  be  better  training  for  operators  of 
small  systems  and  consequently,  better 
public  health  protection  for  the 
consumers  served  by  these  systems. 
Historically,  compliance  problems  are 
much  more  widespread  in  smaller 
systems  and  -.  is  these  systems  that  may 
benefit  most  by  training.  Congress  also 
recognized  this  when  it  estabUshed  the 
operator  certification  provisions.  As 
discussed  in  the  legislative  history  of 
these  provisions  (S.  Rep.  104-169, 104th 
Cong.,  1st  Sess  at  61),  Congress  was 
aware  that  most  States  already  had 
operator  certification  programs  and  that 
many  exempted  small  systems.  Congress 
was  particularly  concerned  that  the  lack 
of  operator  training  and  certification  for 
small  systems  could  create  compliance 
problems,  hi  addition,  monitoring  and 
sampling  done  by  a  trained  operator  are 
more  likely  to  produce  accurate  results 
and  be  correctly  interpreted.  These 
concerns  were  central  to  the  enactment 
of  the  operator  certification  provisions. 
At  the  same  time,  Congress  also 
established  a  provision  for  reimbursing 
small  system  operators  for  training  and 
certification  costs.  Considering  this,  the 
guidelines  do  not  allow  exemptions. 
EPA  does  recognize,  however,  that  some 


small  systems  provide  Uttle  or  no 
treatment  and  that  some  nontransient 
noncommunity  systems  (e.g.,  school*) 
may  not  have  distribution  systems  and 
that  operators  of  these  systems  do  not 
need  the  same  type  and  amount  of 
training  that  operators  of  larger  systems 
may  need.  The  guidelines,  therefore, 
provide  States  with  discretion  to  tailor 
training  requirements  consistent  with 
the  level  of  complexity  of  systems. 

The  guidelines  do  not  require  these 
systems  to  have  a  certified  operator  on- 
site  full  time.  States  can  implement  a 
program  that  would  allow  for  a  circuit 
rider  to  be  the  certified  operator  for  a 
number  of  small  systems.  This 
flexibility  is  provided  for  in  the 
definition  of  "available"  that  is 
included  in  the  guidelines.  EPA  believes 
that  this  language  will  reduce  the 
financial  burden  on  small  systems,  and 
allow  for  the  sharing  of  certified 
operators  in  areas  with  a  scarcity  of 
qualified  personnel.  States  have  been 
provided  with  flexibility  in  defining 
"available"  since  its  meaning  may  differ 
due  to  the  geographic  and  demographic 
differences  among  States. 

Some  commenters  felt  that 
clarification  is  needed  concerning 
whether  or  not  people  who  program  or 
maintain  telemetry/SCADA  systems  are 
required  to  be  certified. 

EPA  believes  that  people  who 
program  or  maintain  telemetry/SCADA 
systems  are  not  operators  of  water 
systems  and  are  not  required  to  be 
certified.  However,  if  anyone  who 
programs  or  maintains  these  types  of 
systems  is  also  making  process  control/ 
system  integrity  decisions,  that  person 
would  be  required  to  be  certified. 

10.  Flexible  vs.  Prescriptive  Guidelines 

Many  of  the  comments  that  EPA 
received  supported  flexibility  for  States 
in  implementing  the  guideUnes  while 
many  of  the  comments  asked  that  the 
guideline  requirements  be  prescribed  in 
greater  detail. 

EPA  believes  that  these  guidehnes 
reflect  its  efforts  to  balance  the  intent  for 
State  flexibihty  with  the  need  for 
national  program  accountability. 

Submittal  Schedule  and  Withholding 
Process 

EPA  is  developing  a  revised  submittal 
schedule  and  withholding  process  for 
State  programs  and  will  solicit  pubUc 
comments  on  the  revised  approach  in 
the  Federal  Register  within  the  next  few 
months. 

Source  Water  Protection 

A  fully  trained  operator,  as  the  on-site 
professional,  should  understand  the 
benefits  of  multiple  barriers  to  prevent 
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contamination  of  the  sources  of  public 
drinking  water  supplies  and  should  be 
able  to  provide  important  insights  into 
the  risks  to  public  water  supplies  from 
different,  potential  sources  of 
contamination.  EPA  encourages  States 
to  include  an  understanding  of  drinking 
water  source  protection  in  the  training 
for  operators. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  EPA  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  to 
collect  the  information  from  the  States 
required  under  these  guidelines.  EPA 
plans  to  prepare  and  obtain  approval  of 
an  Information  Collection  Request  (ICR) 
for  this  information.  Advance  notice  of 
the  ICR  will  be  published  in  the  Federal 
Register  for  public  comment  before  it  is 
submitted  to  OMB.  EPA  may  not 
conduct,  or  sponsor,  and  a  person  is  not 
required  to  submit  to  a  collection  of 
information  unless  the  Agency  has  OMB 
approval  for  collection  of  the 
information. 

Dated:  January  29,  1999. 
J.  Charles  Fox, 
Assistant  Administrator,  Office  of  Water. 

Appendix  A:  Final  Guidelines  for  the 
Certification  and  Recertification  of  the 
Operators  of  Community  and 
Nontransient  Noncommunity  Public 
Water  Systems 
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B.  Antibacksliding 
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4.  Enforcement 

5.  Certification  Renewal 
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9.  Program  Review 
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B.  Submittal  Contents 

1.  Initial  Subnjittal 

2.  Subsequent  Years 

IV.  Definitions 

V.  Acronyms 

I.  Introduction 

These  guidelines  were  developed  to 
meet  Section  1419(a)  of  the  Safe 
Drinking  Water  Act  (SDWA) 
Amendments  of  1996  (Pub.  L.  104-182). 
This  section  directs  the  United  States 
Environmental  Protection  Agency  (EPA) 


to  develop  guideUnes  specifying 
minimum  standards  for  certification  and 
recertification  of  operators  of 
community  and  nontransient 
noncommunity  public  water  systems 
and  to  publish  final  guidelines  by 
February  6,  1999.  States  have  two  years 
after  publication  to  adopt  and  be 
implementing  an  operator  certification 
program  that  meets  the  requirements  of 
these  guidelines.  After  that  date,  unless 
a  State  has  adopted  and  is  implementing 
an  approved  program,  the  Administrator 
must  withhold  20  percent  of  the  funds 
a  State  is  otherwise  entitled  to  receive 
in  its  Drinking  Water  State  Revolving 
Fund  (DWSRF)  capitalization  grants 
under  section  1452  of  SDWA. 

II.  Operator  Certification  Guidelines 

A.  Public  Health  Objectives 

The  public  health  objectives  of  the 
guidelines  are  to  ensure  that: 

•  Customers  of  any  public  water 
system  be  provided  with  an  adequate 
supply  of  safe,  potable  drinking  water. 

•  Consumers  are  confident  that  their 
water  is  safe  to  drink. 

•  Public  water  system  operators  are 
trained  and  certified  and  that  they  have 
knowledge  and  understanding  of  the 
public  health  reasons  for  drinking  water 
standards. 

Ongoing  training  is  necessary  to  the 
public  health  objectives  of  this  program. 

B.  Antibacksliding 

Because  these  guidelines  represent 
only  minimum  standards,  it  is  expected 
that  States  whose  current  operator 
certification  program  requirements  go 
beyond  or  exceed  these  minimum 
standards  not  lower  their  operator 
certification  program  requirements.  EPA 
will  not  approve  the  operator 
certification  program  of  any  State  that 
reduces  its  standards  below  the  level 
that  existed  12  months  prior  to  the 
effective  date  of  these  guidelines  unless 
the  reduction  can  be  justified  by  the 
State  and  is  approved  by  EPA. 

C.  Baseline  Standards 

Each  State  operator  certification 
program  must  include  as  a  minimum 
the  essential  elements  of  the  nine 
baseline  standards  described  below. 
Essential  elements  to  avoid  DWSRF 
withholding  are  introduced  by  words 
such  as  "the  States  must."  For  each 
essential  element,  the  State  must 
describe  how  its  operator  certification 
program  complies  with  the  requirement. 
Additionally,  several  of  the  baseline 
standards  include  highly  recommended 
elements  that  are  intended  to 
complement,  improve,  and  expand  the 
parameters  of  essential  elements  of  an 


operator  certification  program.  These 
highly  recommended  elements  are 
introduced  by  words  such  as  "the  States 
should." 

1.  Authorization 

As  evidenced  by  an  Attorney 
General's  certification,  or  certification 
from  delegated  counsel,  the  State  must 
have  the  legal  authority  to  implement 
the  program  requiring  the  certification 
of  operators  of  all  community  and 
nontransient  noncommunity  water 
systems  and  to  require  that  the  systems 
comply  with  the  appropriate 
requirements  of  the  program. 

2.  Classification  of  Systems,  Facilities, 
and  Operators 

A  State's  program  must  meet  the 
following  requirements: 

•  It  must  classify  all  community  and 
nontransient  noncommunity  water 
systems  based  on  indicators  of  potential 
health  risk,  which  for  example  may 
include:  (a)  complexity,  size,  source 
water  for  treatment  facilities,  and  (b) 
complexity,  size  for  distribution 
systems.  It  must  develop  specific 
operator  certification  and  renewal 
requirements  for  each  level  of 
classification. 

•  It  must  require  owners  of  all 
community  and  nontransient 
noncommunity  water  systems  to  place 
the  direct  supervision  of  their  water 
system,  including  each  treatment 
facility  and/or  distribution  system, 
under  the  responsible  charge  of  an 
operator(s)  holding  a  valid  certification 
equal  to  or  greater  than  the  classification 
of  the  treatment  facility  and/or 
distribution  system. 

•  It  must  require,  at  a  minimum,  that 
the  operator(s)  in  responsible  charge  T)r 
equivalent  must  hold  a  valid 
certification  equal  to  or  greater  than  the 
classification  of  their  water  system, 
including  each  treatment  facility  and 
distribution  system,  as  determined  by 
the  State. 

•  It  must  require  that  all  operating 
personnel  making  process  control/ 
system  integrity  decisions  about  water 
quality  or  quantity  that  affect  public 
health  be  certified. 

•  It  must  require  that  a  designated 
certified  operator  be  available  for  each 
operating  shift. 

3.  Operator  Qualifications 

States  must  require  the  following  for 
an  operator  to  become  certified: 

•  Take  and  pass  an  exam  that 
demonstrates  that  the  operator  has  the 
necessary  skills,  knowledge,  ability  and 
judgement  as  appropriate  for  the 
classification.  All  exam  questions  must 
be  validated. 
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•  Have  a  hi(  h  school  diploma  or  a 
general  equiva  ency  diploma  (GED). 
States  may  allow  experience  and/ or 
relevant  training  to  be  substituted  for  a 
high  school  diploma  or  GED.  Education, 
training,  or  exierience  that  is  used  to 
meet  this  requi  rement  for  any  class  of 
certification  miy  not  be  used  to  meet 
the  experience  requirement. 

•  Have  the  defined  minimum  amount 
of  on-the-job  experience  for  each 
appropriate  level  of  certification.  The 
amount  of  expi  jrience  required  increases 
with  each  classification  level.  Post  high 
school  educati  an  may  be  substituted  for 
experience.  Cr;dit  may  be  given  for 
experience  in  n  related  field  (e.g., 
wastewater).  Ekperience  that  is  used  to 
meet  the  expeBience  requirement  for  any 
class  of  certification  may  not  be  used  to 
meet  the  education  requirement. 

Grandparentinc 

EPA  recognizes  that  there  are  many 
competent  small  system  operators  that 
may  not  meet  ijhe  initial  requirements  to 
become  certified.  EPA  believes  that 
States  may  ne0d  a  transition  period  to 
allow  these  operators  to  continue  to 
operate  the  syftem  through 
"grandparentiiig".  It  is  recommended 
that  grandpare(nting  determinations  be 
based  on  factors  such  as  system 
compliance  history,  operator  experience 
and  knowledge,  system  complexity,  and 
lack  of  treatment. 

If  States  choose  to  include  a 
grandparenting  provision  in  their 
programs,  the*  must  include  the 
following  requirements: 

•  Grandparinting  is  permitted  only  to 
existing  operatQr(s)  in  responsible 
charge  of  existjing  systems  which, 
because  of  State  law  changes  to  meet 
these  gmdelines,  must  for  the  first  time 
have  a  certified  operator. 

•  The  systetn  owner  must  apply  for 
grandparentinb  for  the  operator{s)  in 
responsible  cl  arge  within  two  years  of 
the  effective  d^te  of  the  State's 
regulation. 

•  The  certif  ication  for  the 
grandparentec  operator  must  be  site 
specific  and  non-transferable  to  other 
operators. 

•  After  an  c  perator  is  grandparented, 
he  or  she  must,  within  some  time  period 
specified  by  the  State,  meet  all 
requirements  lo  obtain  certification 
renewal,  incli^ding  the  payment  of  any 
necessary  feci,  acquiring  necessary 
training  to  meet  the  renewal 
requirementsj  and  demonstrating  the 
skills,  knowladge,  ability  and  judgement 
for  that  classification. 

•  If  the  classification  of  the  plant  or 
distribution  system  changes  to  a  higher 
level,  then  the  grandparented 
certification  v  rill  no  longer  be  valid. 


•  If  a  grandpeu^nted  operator  chooses 
to  work  for  a  different  water  system,  he 
or  she  must  meet  the  initial  certification 
requirements  for  that  system. 

4.  Enforcement 

The  State  agency  with  primary 
enforcement  responsibility  for  the 
Public  Water  System  Supervision 
(PWSS)  Program  must  have  regulations 
that  meet  the  requirements  of  these 
guidelines  and  require  commimity 
water  systems  and  nontransient 
noncommunity  water  systems  to  comply 
with  State  operator  certification 
requirements.  In  nonprimacy  States,  the 
Governor  must  determine  which  State 
Agency  will  have  this  responsibility. 
States  must  have  appropriate 
enforcement  capabilities,  for  example: 
administrative  orders,  bilateral 
compliance  agreements,  criminal  or 
civil  administrative  penalties,  and/or 
stipulated  penalties. 

States  must  have  the  ability  to  revoke 
operator  certifications. 

States  must  also  have  the  ability  to 
suspend  operator  certifications  or  take 
other  appropriate  enforcement  action  for 
operator  misconduct.  Examples  of 
operator  misconduct  may  include: 
fraud,  falsification  of  application, 
falsification  of  operating  records,  gross 
negligence  in  operation,  incompetence, 
and/or  failure  to  use  reasonable  care  or 
judgement  in  the  performance  of  duties. 

5.  Certification  Renewal 

A  State's  program  must  meet  the 
following  requirements: 

•  The  State  must  establish  training 
requirements  for  renewal  based  on  the 
level  of  certification  held  by  the 
operator. 

•  States  must  require  all  operators 
including  grandparented  operators  to 
acquire  necessary  amounts  and  types  of 
State  approved  training.  States  may 
determine  other  requirements  as 
deemed  necessary. 

•  States  must  have  a  fixed  cycle  of 
renewal  not  to  exceed  three  years. 

•  The  State  must  require  an 
individual  to  recertify  if  the  individual 
fails  to  renew  or  qualify  for  renewal 
within  two  years  of  the  date  that  the 
certificate  expired. 

•  States  must  pay  sj)ecial  attention  to 
identify  specific  renewal  requirements 
for  grandparented  operators  to  ensure 
that  they  possess  the  knowledge,  skills, 
ability  and  judgement  to  properly 
operate  the  system.  This  must  be  done 
by  one  or  more  of  the  following 
approaches  or  by  an  alternative 
approach  approved  by  EPA. 

•  States  may  specify  renewal 
requirements  for  grandparented 
operators  on  a  case-by-case  basis,  taking 


into  consideration  factors  such  as  a 
system's  compliance  history  and 
operator  experience  and  knowledge.  For 
systems  that  have  a  history  of  being  out 
of  compliance,  any  certification  renewal 
decision  should  consider  whether  non- 
compliance is  the  result  of  actions  or 
inactions  by  the  system's  owner  or  the 
system's  operator. 

•  States  may  require  specific  training 
requirements  for  certification  renewal  at 
the  first  renewal  cycle  for  grandparented 
operators.  This  training  should  include 
all  of  the  information  covered  by  the 
initial  certification  exam  for  the  system 
classification  level  for  which  the 
operator  was  grandparented  even 
though  an  initial  certification  exam  may 
not  be  required  for  certification  renewal. 

•  States  may  require  operators  with 
grandparented  certificates  to  meet  all  of 
the  initial  certification  requirements  for 
the  classification  level  for  which  the 
operator  was  grandparented,  and 
thereby  obtain  certification  within  a 
reasonable  time  period  specified  by  the 
State. 

6.  Resources  Needed  To  Implement  the 
Program 

States  must  provide  sufficient 
resources  to  adequately  fund  and 
sustain  the  operator  certification 
program  (components  include,  but  are 
not  limited  to:  staff,  data  management, 
testing,  enforcement,  administration, 
and  training  approval).  EPA 
recommends  that  States  establish  a 
dedicated  fund  that  is  self-sufficient. 

7.  Recertification 

The  States  must  have  a  process  for 
recertification  of  individuals  whose 
certification  has  expired  for  a  period 
exceeding  two  years.  This  process  must 
include:  review  of  the  individual's 
experience  and  training,  and 
reexamination.  An  individual  is  not 
certified  with  an  expired  certificate.  The 
State  may  develop  more  stringent 
requirements  for  recertification  for 
individuals  whose  certificates  have 
expired,  been  revoked,  or  been 
suspended. 

8.  Stakeholder  Involvement 

Stakeholder  involvement  is  important 
to  the  public  health  objectives  of  the 
program.  It  helps  to  ensure  the 
relevancy  and  validity  of  the  program, 
and  the  confidence  of  all  interested 
parties. 

States  must  include  ongoing 
stakeholder  involvement  in  the  revision 
and  operations  of  State  operator 
certification  programs.  Public  comment 
on  rule  revisions  is  not  adequate 
stakeholder  involvement.  A  stakeholder 


Federal  Register /Vol.  64,  No.  24 /Friday,  February  5,  1999 /Notices 


5921 


board  or  advisory  committee  is  strongly 
recommended. 

Examples  of  stakeholders  may 
include:  operators,  environmental/ 
public  health  groups,  the  general  public, 
consumer  groups,  technical  assistance 
providers,  utility  managers,  trainers,  etc. 

9.  Program  Review 

States  must  perform  reviews  of  their 
operator  certification  programs.  EPA 
recommends  that  States  perform 
periodic  internal  reviews  and  occasional 
external/peer  reviews.  Examples  of 
items  to  review  include:  regulations, 
exam  items  for  relevancy  and  validity, 
compliance,  enforcement,  budget  and 
staffing,  training  relevancy,  training 
needs  through  examination 
performance,  and  data  management 
system. 

III.  Program  Submittal  Process 

A.  Submittal  Schedule  and  Withholding 
Process 

1.  New  Programs 
(Reserved] 

2.  Equivalent  Programs 
(Reserved) 

B.  Submittal  Contents 

The  submittal  of  operator  certification 
programs  to  EPA  by  States  must  include 
the  following: 

1.  Initial  Submittal 

The  submittal  of  operator  certification 
programs  to  EPA  by  States  must  include 
the  following: 

•  The  State  Attorney  General's 
certification,  or  certification  from 
delegated  counsel,  that  the  State  has  the 
legal  authority  to  implement  the 
program  requiring  the  certification  of 
operators  of  all  conununity  and 
nontransient  noncommunity  water 
systems  and  to  require  that  the  systems 
comply  with  the  appropriate 
requirements  of  the  program; 

•  A  full  description  and  explanation 
of  how  the  State's  operator  certification 
program  complies  with  or  is 
substantially  equivalent  to  the 
requirements  of  these  guidelines;  and 

•  A  copy  of  the  State  operator 
certification  regulations. 

2.  Subsequent  Years 

•  All  annual  program  submittals 
subsequent  to  the  initial  submittal  must 


include  documentation  and  evaluation 
of  ongoing  program  implementation; 
and 

•  A  new  State  Attorney  General's 
certification,  or  certification  fi-om 
delegated  counsel,  if  changes  were  made 
to  the  regulations  or  statutes  and  a  copy 
of  the  revised  regulations  or  statutes. 

IV.  Definitions 

Administrator — Means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency. 

Available — Based  on  system  size, 
complexity,  and  source  water  quality,  a 
certified  operator  must  be  on  site  or  able 
to  be  contacted  as  needed  to  initiate  the 
appropriate  action  in  a  timely  manner. 

Community  Water  System  (CWS^A 
public  water  system  providing  water  to 
at  least  15  service  connections  used  by 
year-round  residents  or  regularly  serves 
at  least  25  year-round  residents. 

Distribution  System — Any 
combination  of  pipes,^  tanks,  pumps,  etc. 
which  delivers  water  fi-om  the  source(s) 
and/or  treatment  facility(ies)  to  the 
consumer. 

Distribution  System  Complexity — 
Examples  include:  pressure  zones, 
booster  stations,  storage  tanks,  fire 
protection,  chlorination,  non-residential 
consumers,  cross  connection  potential, 
and/or  demand  variations. 

Distribution  System  Size — Examples 
include:  population  served,  number  of 
service  connections,  size  of  pipes,  total 
distance  of  pipe,  and  quantity  of  water 
distributed. 

Grandparenting — The  exemption  for 
the  existing  operator(s)  in  responsible 
charge,  as  of  the  effective  date  of  the 
State's  regulation,  from  meeting  the 
initial  education  and/or  examination 
requirements  for  the  class  of 
certification  the  system  has  been 
assigned. 

Nontransient  Noncommunity  (NTNC) 
Water  Systems — Is  a  public  water 
system  that  is  not  a  community  water 
system  and  that  regularly  serves  at  least 
25  of  the  same  persons  over  six  months 
per  year.  Common  types  of  NTNC  water 
systems  are  those  serving  schools,  day 
care  centers,  factories,  restaurants,  and 
hospitals. 

Operating  Shift — That  period  of  time 
during  which  operator  decisions  that 
affect  public  health  are  necessary  for 
proper  operation  of  the  system. 


Primocy^— Primary  responsibility  for 
administration  and  enforcement  of  the 
primary  drinking  water  regulations  and 
related  requirements  applicable  to 
public  water  systems  vvrithin  a  State. 

Responsible  Charge — The  Operator(s) 
in  Responsible  Charge  is  defined  as  the 
person(s)  designated  by  the  owner  to  be 
the  certified  operator(s)  who  makes 
decisions  regarding  the  daily 
operational  activities  of  a  public  water 
system,  water  treatment  facility  and/or 
distribution  system,  that  will  directly 
impact  the  quality  and/or  quantity  of 
drinking  water. 

Source  Water — Examples  include: 
type  (surface  water,  groundwater, 
groundwater  under  the  influence  of 
surface  water,  purchased  water),  quality 
(variability),  and/or  protection  (e.g., 
wellhead  protection). 

Treatment  Facility — Any  place(s) 
where  a  community  water  system  or 
nontransient  non-community  water 
system  alters  the  physical  or  chemical 
characteristics  of  the  drinking  water. 
Chlorination  may  be  considered  as  a 
function  of  a  distribution  system. 

Treatment  Facility  Complexity — 
Examples  include:  difficulty  in 
controlling  water  quality,  potential 
effect  to  the  consumer  and/or  safety  of 
the  operator. 

Treatment  Facility  Size  (capacity) — 
Examples  include:  population  served, 
number  of  service  connections,  and/or 
plant  flow. 

Validated  Exam — An  exam  that  is 
independently  reviewed  by  subject 
matter  experts  to  ensure  that  the  exam 
is  based  on  a  job  analysis  and  related  to 
the  classification  of  the  system  or 
facility. 

V.  Acronyms 

CWS — Community  Water  System 
DWSRF— Drinking  Water  State 

Revolving  Fund 
EPA — United  States  Environmental 

Protection  Agency 
GED — General  Equivalency  Diploma 
NDW AC— National  Drinking  Water 

Advisory  Council 
NTNCWS  or  NTNC— Nontransient 

Noncommunity  Water  System 
PWSS — Program  Public  Water  System 

Supervision  Program 
SDWA— Safe  Drinking  Water  Act 

[FR  Doc.  99-2692  Filed  2-4-99;  8:45  am] 
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Presidential  Determination  No.  99-10  of 
January  25,  1999 — Determination  Pursuant 
to  Section  2(c)(1)  of  the  Migration  and 
Refugee  Assistance  Act  of  1962,  as 
Amended 
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Presidential  Documents 


Title  3— 

The  President 


Presidential  Determination  No.  99-10  of  January  25,  1999 

Determination  Pursuant  to   Section   2(c)(1)  of  the  Migration 
and  Refugee  Assistance  Act  of  1962,  as  Amended 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  2(c)(1)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962,  as  amended,  22  U.S.C.  2601(c)(1),  I  hereby  determine  that  it  is 
important  to  the  national  interest  that  up  to  $25  million  be  made  available 
from  the  U.S.  Emergency  Refugee  and  Migration  Assistance  Fund  to  meet 
the  urgent  and  unexpected  needs  of  refugees  and  migrants. 

These  funds  may  be  used  to  meet  the  urgent  and  unexpected  needs  of 
refugees,  displaced  persons,  victims  of  conflict,  and  other  persons  at  risk, 
due  to  the  Kosovo  crisis.  These  funds  may  be  used,  as  appropriate,  to 
provide  contributions  to  international  and  nongovernmental  organizations. 

You  are  authorized  and  directed  to  inform  the  appropriate  committees  of 
the  Congress  of  this  determination  and  the  use  of  funds  under  this  authority, 
and  to  arrange  for  the  publication  of  this  determination  in  the  Federal 
Register. 
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|FR  Docs  99-3061 
Filed  2-4-99  9:15  am) 
Billing  Code  4710-10-M 


THE  WHITE  HOUSE. 
Washington.  January  25,  1999. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  5, 
1999 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Packers 

and  Stockyards 

Administration 

Grain  inspection: 

Moisture  meters;  tolerances; 
published  1-6-99 

ENVIROFMMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Accidental  release 
prevention — 

Risk  management 
programs;  put>lished  1- 
6-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  pul>lished  12-7-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Texas;  published  2-5-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
British  Aerospace;  published 

12-22-98 
Raytheon;  published  12-22- 
98 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Foreign  partnerships  and 
corporations;  property 
transfers  by  U.S.  persons; 
information  reporting 
requirements;  published  2- 
5-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 


Poultry  carcasses  from 
regions  where  exotic 
Newcastle  disease  exists; 
comments  due  by  2-8-99; 
published  12-9-98 

Plant-related  quarantine, 
foreign: 

Fruits  and  vegetables; 

importation — 

Grapefruit,  lemons,  and 
oranges  from  Argentina; 
comments  due  by  2-11- 
99;  published  12-4-98 
Grapefruit,  lemons,  and 

oranges  from  Argentina; 

comments  due  by  2-11- 

99;  published  10-16-98 

AGRICULTURE 
DEPARTMENT 

Food  and  Nutrition  Service 
Food  distribution  programs: 
Indian  househoUs  in 
Oklahoma;  waiver 
authority;  comments  due 
by  2-8-99;  published  1-8- 
99 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Telecommunications  standards 
and  specifications: 
Materials,  equipment,  and 
construction — 

Central  office  equipment 
contract  (not  includir)g 
installation)  (RUS  Form 
545);  comments  due  by 
2-9-99;  published  12-11- 
98 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administratk>n    . 
regulations: 
Specially  designated 

terrorists  and  foreign 

terrorist  organizations; 

exports  and  reexports; 

foreign  policy  controls; 

comments  due  by  2-8-99; 

published  1-8-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone- 
Pollock  catcher/ 
processors;  observer 
and  inseason 
management 
requirements;  comments 
due  by  2-8-99; 
published  1-22-99 
Atlantic  coastal  fisheries — 
Atlantic  tobster;  comments 
due  by  2-10-99; 
published  1-15-99 


Magnuson-Stevens  Act 
provisions — 
Pacific  Coast  groundfish 

fishery  specifications 

and  management 

measures,  etc.; 

comments  due  by  2-8- 

99;  published  1-8-99 
Pacific  Coast  groundfish 

fishery  specifications 

and  management 

measures,  etc.; 

corection;  comments 

due  by  2-8-99; 

published  2-2-99 
West  Coast  States  and 
Western  Pacific 
fisheries — 
Padfic  Coast  groundfish; 

comments  due  by  2-8- 

99;  published  1-8-99 

DEFENSE  DEPARTMENT 
Federal  Acquisitkxi  Regulation 
(FAR): 

Voluntary  consensus 
standards  use  (OMB 
Circular  A-119);  comments 
due  by  2-8-99;  published 
12-10-98 
Personnel: 

Former  operatives 
incarcerated  by 
Democratic  Republic  of 
Vietnam;  compensation; 
comments  due  by  2-8-99; 
published  12-10-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 
Contractor  proposal 
evaluations;  comments 
due  by  2-8-99;  published 
12-9-98 
Air  pollutants,  hazardous; 
national  emission  standards: 

Amino/phenolic  resins; 
comments  due  by  2-12- 
99;  published  12-14-98 
Air  pollution;  standards  of 

performance  for  new 

stationary  sources: 

Synthetic  organic  chemical 
manufacturing  industry 
wastewater;  volatile 
organic  compounds; 
comments  due  by  2-8-99; 
published  12-9-98 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

California;  comments  due  by 
2-10-99;  published  1-11- 
99 

Florida;  comments  due  by 
2-8-99;  published  1-7-99 
Consolidated  Federal  air  rule: 

Synthetic  organic  chemical 
manufacturing  indust'y; 
comments  due  by  2-10- 
99;  published  1-14-99 


Drinking  water: 
National  primary  drinking 
water  regulations — 
Small  public  water 
systems;  unregulated 
contaminant  monitoring 
requirements: 
suspension;  comments 
due  by  2-8-99; 
published  1-8-99 
Small  public  water 
systems;  unregulated 
contaminant  monitoring 
requirements; 
suspension;  comments 
due  by  2-8-99; 
published  1-8-99 
Hazardous  waste  program 
authorizations: 
Utah;  comments  due  by  2- 
12-99;  published  1-15-99 
Pesticktes;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Cytokinins,  etc.;  comments 
due  by  2-8-99;  published 
1-8-99 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 
Industrial  laundries; 
comments  due  by  2-8-99; 
published  12-23-98 

FARM  CREDIT 
ADMINISTRATION 

Farm  wedrt  system: 
Loan  policies  and 
operations- 
Chartered  territories; 
comments  due  by  2-8- 
99;  published  11-9-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Massachusetts;  comments 

due  by  2-8-99;  published 

12-28-98 
Montana;  comments  due  by 

2-8-99;  published  12-28- 

98 
New  York;  comments  due 

by  2-9-99;  published  12- 

11-98 
North  Dakota;  comments 

due  by  2-8-99;  published 

12-28-98 
Texas;  comments  due  by  2- 

8-99;  published  12-28-98 
Utah;  comments  due  by  2- 

9-99;  published  12-11-98 
Wisconsin;  comments  due 

by  2-8-99;  published  12- 

28-98 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  bank 
system: 

Collateral  eligible  to  secure 
Federal  home  loan  bank 


IV 
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advances  comments  due 
by  2-8-93^  published  12-8- 
98 

FEDERAL  RSTIREMENT 

THRIFT  INV^TMENT 

BOARD 

Thrift  savings  plan: 

MiscellaneoiJS  regulations; 
acceptablfe  power  of 
attorney  ilequirements; 
commenti  due  by  2-12- 
99;  publi^ed  12-14-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acqu^ition  Regulation 

(FAR):  I 

Voluntary  c<>nsensus 
standards  use  (OMB 
Circular  /-119);  comments 
due  by  28-99;  published 
12-10-98 

HEALTH  ANp  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drjg 
Administratic  n 

Human  drugs  and  biological 
products: 

Medical  imsging  drugs  and 
biologies,  development; 
industry  ( uidance; 
commenti;  due  by  2-12- 
99;  published  1-5-99 

Human  drugs  medical 
devices,  anj  biological 
products: 

Human  celljlar  and  tissue- 
based  pr(>ducts 
manufactijrers; 
establishtfient  registration 
and  listing;  comments  due 
by  2-8-91  published  12- 
10-98      I 
Unapproved  ar  violative 
products  iniported  for  further 
processing  lor  incorporation 
and  subsequent  export; 
reporting  and  recordkeeping 
requirements;  comments 
due  by  2-8|99;  published 
11-24-98     I 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare  and  medicaid 
programs: 

Civil  mone]^  penalties, 
assessm  snts,  exclusions, 
and  related  appeals 
procedurjs;  comments 
due  by  < -12-99;  published 
12-14-9a 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Services 
Department 

Medicare  and  State  health 
care  programs: 
Safe  harbor  provisions  and 
special  fraud  alerts 
development;  comments 
due  by  2-8-99;  published 
12-10-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
Bonneville  cutthroat  trout; 
comments  due  by  2-12- 
99;  published  1-13-99 
INTERIOR  DEPARTMENT 
Wild  and  scenic  rivers; 
comments  due  by  2-8-99; 
published  12-9-98 
INTERIOR  DEPARTMENT 
National  Park  Service 
Land  and  water  conservation 
fund  program.  State 
assistance;  post-completion 
compliance  responsibilities; 
modification;  comments  due 
by  2-8-99;  published  12-8- 
98 
INTERNATIONAL 
DEVELOPMENT 
COOPERATION  AGENCY 
Overseas  Private  Investment 
Corporation 

Administrative  provisions: 
Legal  proceedings; 
production  of  nonpublic 
records  and  testimony  of 
OPIC  employees; 
comments  due  by  2-8-99; 
published  12-10-98 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 
Health  care  workers;  interim 
procedures;  comments 
due  by  2-11-99;  published 
10-14-98 
LABOR  DEPARTME?^ 
Pension  and  Welfare 
Benefits  Administration 
Employee  Retirement  Income 
Security  Act: 
Annual  reporting  and 
disclosure  requirements; 
comments  due  by  2-8-99; 
published  12-10-98 


NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Voluntary  consensus 
standards  use  (OMB 
Circular  A-119);  comments 
due  by  2-8-99;  published 
12-10-98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Great  Lakes  pilotage 
regulations: 

Meeting;  comments  due  by 
2-12-99;  published  1-11- 
99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffic  operating  and  flight 
rules,  etc.: 

High  density  airports;  takeoff 
and  landing  slots, 
allocation;  comments  due 
by  2-11-99;  published  1- 
12-99 
Ainworthiness  directives: 
Airbus;  comments  due  by  2- 

8-99;  published  1-8-99 
Aircraft  Belts,  Inc.; 

comments  due  by  2-8-99; 
.  published  12-9-98 
Alexander  Schleicher 
Segelflugzeugbau; 
comments  due  by  2-11- 
99;  published  1-5-99 
AlliedSignat,  Inc.;  comments 
due  by  2-12-99;  published 
12-14-98 
Boeing;  comments  due  by 

2-8-99;  published  12-9-98 
Breeze  Eastern  Aerospace; 
comments  due  by  2-12- 
99;  published  12-14-98 
British  Aerospace; 
comments  due  by  2-12- 
99;  published  12-31-98 
CFE  Co.;  comments  due  by 
2-12-99;  published  12-14- 
98 
McDonnell  Douglas; 
comments  due  by  2-8-99; 
published  12-10-98 
S.N.  CENTRAIR;  comments 
due  by  2-11-99;  published 
1-5-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Motor  carrier  safety  standards: 


Waivers,  exemptions,  and 
pilot  programs;  rules  and 
procedures;  comments 
due  by  2-8-99;  published 
12-8-98 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Lamps,  reflective  devices, 
and  associated 
equipment — 

Headlighting;  comments 
due  by  2-10-99; 
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Briefings  on  how  to  use  the  Federal  Register 

For  information  on  briefings  in  Washington,  DC,  see 
announcement  on  the  inside  cover  of  this  issue. 


Now  Available  Online  via 
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Free  online  access  to  the  official  editions  of  the  Federal 
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http://www.acccss.gpo.gov/nara/indcx.html 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  Fl  or  contact  the 
GPO  Access  User  Support  Team  via: 
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Attention:  Federal  Agencies 

Plain  Language  Tools  Are  Now  Available 
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President's  Memorandum  of  June  1,  1998 — ^Plain  Language 
in  Government  Writing  (63  FR  31883,  June  10,  1998).  Our 
address  is:  http://www.nara.gov/fedreg 

For  more  in-depth  guidance  on  the  elements  of  plain 
language,  read  "Writing  User-Friendly  Documents"  on  the 
National  Partnership  for  Reinventing  Government  (NfPR) 
Website  at:  http://www.plainlanguage.gov 
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NOW  AVAILABLE  ONLINE 

The  October  1998  Office  of  the  Federal  Register  Document 
Drafting  Handbook 

Free,  easy  online  access  to  the  newly  revised  October  1998 
Office  of  the  Federal  Register  Document  Drafting  Handbook 
(DDH)  is  now  available  at: 

http://www.nara.gov/fedreg/draftres.htinl 

This  handbook  helps  Federal  agencies  to  prepare  documents 
for  publication  in  the  Federal  Register. 
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FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elemenU  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  fmding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  February  23,  1999  at  9:00  am. 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street.  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 
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Fort  Benning  and  Columbus,  GA;  land  exchange,  6060- 
G061 
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Cable  Television  Consumer  Protection  and  Competition 
Act  of  1992— 
Direct  brdadcast  satellite  pubhc  interest  obligations; 
political  programming  requirements,  5951-5957 
Cable  television  systems — 
Emergency  alert  system;  broadcast  channel  overrides; 
termination,  5950-5951 
PROPOSED  RULtS 
Radio  station^;  table  of  assignments: 

Wisconsin,  6020-6021 
NOTICES 

Agency  information  collection  activities: 
Reporting  apd  recordkeeping  requirements.  6078-6082 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  infonhation  collection  activities: 
Proposed  c(  Election;  comment  request,  6082 


Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 
Alabama,  6082-6083 
Arkansas,  6083 
Illinois,  6083-6084 
Indiana.  6084 
Louisiana,  6084-6085 
Maine,  6085 
Michigan,  6085-6086 
Mississippi,  6086 
New  York,  6086-6087 
Tennessee,  6087-6088 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Eagle  Gas  Marketing  Co.  et  al.,  6067-6069 

Indeck-Pepperell  Power  Associates,  Inc.,  et  al.,  6069- 
6071 
Meetings;  Sunshine  Act,  6071-6072 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co.,  6063-6064 

Atlantic  City  Electric  Co.  et  al.,  6064 

Colorado  Interstate  Gas  Co..  6064 

Duke  Energy  Trading  &  Marketing,  L.L.C..  6064 

El  Paso  Natural  Gas  Co.,  6064-6065 

Koch  Gateway  Pipeline  Co..  6065 

Maine  Public  Service  Co.  et  al.,  6065 

Mississippi  River  Transmission  Corp.,  6065 

NorAm  Gas  Transmission  Co.,  6066 

Northwest  Pipeline  Corp.,  6066 

Transcontinental  Gas  Pipe  Line  Corp.,  6066-6067 

Viking  Gas  Transmission  Co.,  6067 

Federal  Highway  Administration 

PROPOSED  RULES 
Pajrment  procedures: 
Surface  transportation  projects;  credit  assistance,  5996- 
6005 

Federal  Housing  Finance  Board 

RULES 

Freedom  of  Information  Act;  implementation,  5929-5930 
Federal  Railroad  Administration 

PROPOSED  RULES 
Payment  procedures: 
Surface  transportation  projects;  credit  assistance,  5996- 
6005 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers.  6088-6089 
Formations,  acquisitions,  and  mergers;  correction,  6088 
Permissible  nonbanking  activities,  6089 

Federal  Transit  Administration 

PROPOSED  RULES 

Payment  procedures: 

Surface  transportation  projects;  credit  assistance,  5996- 
6005 
NOTICES 
Grants  and  cooperative  agreements;  availability,  etc.: 

Over-the-road  Bus  Accessibility  Program,  6165-6176 
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Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
Coastal  California  gnatcatcher;  critical  habitat 

designation,  5957-5963 
Sacramento  splittail,  5963-5981 
NOTICES 

Endangered  and  threatened  species  permit  applications, 
6112 

Food  and  Drug  Administration 

PROPOSED  RULES 
Medical  devices: 
Gastroenterology  and  urology  devices — 
Extracorporeal  shock  wave  lithotripter;  reclassiHcation, 
5987-5996 
NOTICES 
Food  additive  petitions: 

Monsanto  Co.,  6100 
Meetings: 
Endocrinologic  and  Metabolic  Drugs  Advisory 
Committee,  6100 
Reports  and  guidance  documents;  availability,  etc.: 
Extracorporeal  shock  wave  lithotripters  for  fragmentation 
of  kidney  and  ureteral  calculi;  premarket 
notifications  {510(k)'s),  content.  6100-6101 


Indian  Affairs  Bureau 

NOTICES 

Tribal-State  Compacts  approval;  Class  III  (casino)  gambling: 
Omaha  Tribe  of  Nebraska,  lA.  6112 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 

Antidumping: 
Antifriction  bearings  (other  than  tapered  roller  bearings) 
and  parts  from — 

France  et  al.,  6038 
Brass  sheet  and  strip  from — 

Canada,  6039-6042 
Polyvinyl  alcohol  from — 

Taiwan,  6042-6046 
Welded  carbon  steel  pipes  and  tubes  fronj — 

India,  6046-6048 


Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Allegheny  National  Forest,  PA.  6034-6037 

General  Services  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Governors  Island,  New  York  Harbor,  New  York,  NY; 
disposal,  6089-6092 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  6052-6056 
Submission  for  0MB  review;  comment  request,  6057- 
6059 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 
See  Public  Health  Service 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Program  Support  Center,  6092-6093 

Health  Care  Financing  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
State  Children's  Health  Insurance  Program,  6102-6108 

Housing  and  Urt}an  Development  Department 

PROPOSED  RULES 

Public  and  Indian  housing: 
Public  housing  agencies;  operating  fund  rule;  negotiated 
rulemaking  committee;  intent  to  establish  and 
meeting — 
Correction,  6138 


Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

Summo  USA  Corp.,  San  Juan  County,  UT;  Lisbon  Valley 
open  pit  copper  mine,  6112-6113 
Meetings: 

Resource  Advisory  Councils — 
Southwest,  6113 

Science  Advisory  Board,  6113-6114 
Realty  actions;  sales,  leases,  etc.: 

New  Mexico,  6114-6115 

National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  6052-6056 
Submission  for  OMB  review;  comment  request,  6057- 
6060 
Patent  licensi^s;  non-exclusive,  exclusive,  or  partially 
exclusive: 
GeoTech  Chemical  Co..  Inc.,  6116 

National  Credit  Union  Administration 

RULES 

Credit  unions: 
Loan  interest  rates,  5927-5929 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

American  Automobile  Labeling  Act;  implementation: 
Motor  vehicle  content  labeling;  domestic  and  foreign 
parts  content  information,  6021-6025 
Motor  vehicle  safety  standards: 
Lamps,  reflective  devices,  and  associated  equipment — 
Headlighting,  6021 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6132-6133 


VI 
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National  Institutes  of  Health 

NOTICES 

Meetings: 
National  In  ititute  of  Environmental  Health  Sciences. 

6110 
National  In  ititute  of  Neurological  Disorders  and  Stroke. 

6110 
National  In  ititute  on  Drug  Abuse.  6110-6111 
Scientific  R  Bview  Center.  6109-6110 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RUlfS 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Western  Alaska  community  development  quota 
progiam,  6025-6032 
NOTICES  I 

Meetings: 
New  Englaid  Fishery  Management  Council.  6048-6049 
Western  Pacific  Fishery  Management  Council,  6049 

National  ParH  Service 

NOTICES 

Environment!  1  statements;  notice  of  intent: 

Denali  National  Park  and  Preserve.  AK,  6115 
Meetings: 

Denali  National  Park  Subsistence  Resource  Commission, 
6115 

National  Science  Foundation 

NOTICES 

Meetings: 
Bioengineering  and  Environmental  Systems  Special 

Emphafeis  Panel,  6116 
Design,  Maiufacture,  and  Industrial  Innovation  Special 

Emphasis  Panel.  6116-6117 
Human  Rei  ource  Development  Special  Emphasis  Panel, 

6117 
Materials  Fesearch  Special  Emphasis  Panel,  6117 
Physics  Spfecial  Emphasis  Panel,  6117-6118 
Physiology  and  Ethology  Advisory  Panel,  6118 
Systematic  and  Population  Biology  Advisory  Panel,  6118 

Nuclear  Regulatory  Commission 

NOTICES 

Applications  hearings,  determinations,  etc.: 
South  Carolina  Electric  &  Gas  Co.,  6118 
Southern  Nuclear  Operating  Co.,  Inc.,  et  al.,  6118-6119 
Wolf  Creelj  Nuclear  Operating  Corp.,  6119 

Presidential  Documents 

PROCLAMATIONS 

Special  obsetvances: 

American  Heart  Month  (Proc.  7166),  6179-6182 
EXECUTIVE  ORDERS 

Invasive  Species  (EO  13112),  6183-6186 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

NOTICES 

Meetings: 
National  1  oxicology  Program — 
Altemat  ve  Toxicological  Methods  Advisory 
Committee,  6111-6112 


Reclamation  Bureau 

NOTICES 

Meetings: 
Glen  Canyon  Technical  Work  Group,  6116 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6119-6120 

Applications,  hearings,  determinations,  etc.: 
Gradison  Grow^th  Trust  et  al..  6120-6122 
Horace  Mann  Mutual  Funds  et  al.,  6122-6124 
Public  utihty  holding  company  filings,  6124-6129 

Selective  Service  System 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  6129- 
6130 

Small  Business  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
District  office  name  changes,  6130 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Indiana,  6149-6157 
Ohio,  6005-6006 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Albany  Bridge  Co..  Inc..  et  al.,  6133 

Technology  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
United  States-China  Science  and  Technology 
Commission;  Civil  Industrial  Technology 
Coordinating  Committee,  6050 
United  States-Greek  Initiative  for  Technology  Cooperation 
with  Balkans,  et  al.;  Joint  Science  and  Technology 
Cooperation  Council,  et  al.,  6050 

Tennessee  Valley  Authority 

NOTICES 

Environmental  statements;  notice  of  intent: 
LSP  Energy  L.P.;  option  purchase  agreement  for  supply  of 
electric  energy;  termination,  6130 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

PROPOSED  RULES 

Regulated  activities: 
Exempt  savings  and  loan  holding  companies  and 
grandfathered  activities,  5982-5985 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Railroad  Administration 
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See  Federal  Transit  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Surface  Transportation  Board 
NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
Sun  Jet  International,  Inc.,  6130 

Treasury  Department 

See  Thrift  Supervision  Office 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Commissioner,  Customs  Service,  6133-6134 
Commissioner,  Internal  Revenue  Service,  6134-6135 
Deputy  Secretary  et  al.,  6135-6137 


Part  III 

Department  of  the  Interior,  Surface  Mining  Reclamation  and 
Enforcement  Office,  6149-6157 

Part  IV 

Department  of  Transportation,  Federal  Aviation 
Administration,  6159-6164 

PartV 

Department  of  Transportation,  Federal  Transit 
Administration,  6165-6176 

Part  VI 

Department  of  Education,  6177-6178 

Part  VII 

The  President,  6179 — 6186 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Education,  6139-6147 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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Rules  and  Regulations 


Federal  Register 
Vol.  64,  No.  25 

Monday.  February  8,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  rrrost  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CPR  Part  701 

Loan  Interest  Rates 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Final  rule. 

SUMMARY:  The  current  18  percent  per 
year  federal  credit  union  loan  rate 
ceiling  is  scheduled  to  revert  to  15 
percent  on  March  9, 1999,  unless 
otherwise  provided  by  the  NCUA  Board 
(Board).  A  15  percent  ceiling  would 
restrict  certain  categories  of  credit  and 
adversely  affect  the  financial  condition 
of  a  number  of  federal  credit  unions.  At 
the  same  time,  prevailing  market  rates 
and  economic  conditions  do  not  justify 
a  rate  higher  than  the  current  18  percent 
ceiling.  Accordingly,  the  Board  hereby 
continues  an  18  percent  federal  credit 
union  loan  rate  ceiling  for  the  period 
from  March  9,  1999  through  September 
8,  2000.  Loans  and  lines  of  credit 
balances  existing  prior  to  May  18, 1987 
may  continue  to  bear  their  contractual 
rate  of  interest,  not  to  exceed  21  percent. 
The  Board  is  prepared  to  reconsider  the 
18  percent  ceiling  at  any  time  should 
changes  in  economic  conditions 
warrant. 

EFFECTIVE  DATE:  March  9.  1999. 
ADDRESSES:  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia,  22314-3428. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Gordon,  Senior  Investment  Officer, 
Office  of  Investment  Services,  at  the 
above  address  or  telephone:  (703)  518- 
6620. 
SUPPLEMENTARY  INFORMATION: 

Background 

Public  Law  96-221,  enacted  in  1979, 
raised  the  loan  interest  rate  ceiling  for 
federal  credit  imions  from  1  percent  per 
month  (12  percent  per  year)  to  15 


percent  per  year.  It  also  authorized  the 
Board  to  set  a  higher  limit,  after 
consulting  with  the  Congress,  the 
Department  of  Treasury  and  other 
federal  financial  agencies,  for  a  period 
not  to  exceed  18  months,  if  the  Board 
determined  that:  (1)  money  market 
Interest  rates  have  risen  over  the 
preceding  6  months;  and  (2)  prevailing 
interest  rate  levels  threaten  the  safety 
and  soimdness  of  individual  credit 
unions  as  evidenced  by  adverse  trends 
in  growth,  liquidity,  capital,  and 
earnings. 

On  December  3, 1980,  the  Board 
determined  that  the  foregoing 
conditions  had  been  met.  Accordingly, 
the  Board  raised  the  loan  ceiling  for  9 
months  to  21  percent  in  the  unstable 
environment  of  the  first-half  of  the 
1980s.  The  Board  lowered  the  loan  rate 
ceihng  form  21  percent  to  18  percent 
effective  May  18, 1987.  This  action  was 
taken  in  an  environment  of  falling 
market  Interest  rates  from  1980  to  early 
1987.  The  ceiling  has  remained  at  18 
percent  to  the  present. 

The  Board  believes  that  the  18  percent 
ceiling  will  permit  credit  unions  to 
continue  to  meet  their  current  lending 
programs,  permit  flexibility  so  that 
credit  unions  can  react  to  any  adverse 
economic  developments,  and  ensure 
that  any  increase  in  the  cost  of  funds 
would  not  affect  the  safety  and 
soundness  of  federal  credit  unions. 

The  Board  would  prefer  not  to  set 
loan  Interest  rate  ceilings  for  federal 
credit  unions.  Credit  unions  are 
cooperatives  that  balance  loan  and  share 
rates  consistent  with  the  needs  of  their 
members  and  prevailing  market  interest 
rates. 

The  Board  supports  free  lending 
markets  and  the  ability  of  federal  credit 
unions  boards  of  directors  to  establish 
loan  rates  that  reflect  current  market 
conditions  and  the  interests  of  their 
members.  Congress  has,  however. 
Imposed  loan  rate  ceilings  since  1934. 
In  1979,  Congress  set  the  ceiling  at  15 
percent  but  authorized  the  Board  to  set 
a  celling  in  excess  of  15  percent,  if 
conditions  warrant. 

The  following  analysis  justifies  a 
ceiling  above  15  percent,  but  at  the  same 
time  does  not  support  a  ceiling  above 
the  current  18  percent.  The  Board  is 
prepared  to  reconsider  this  actions  at 
any  time  should  changes  in  economic 
conditions  warrant. 


Money  Market  Interest  Rates 

Interest  rates  and  the  expectations 
about  the  future  level  of  economic 
activity  have  recently  been  dominated 
by  concerns  in  worldwide  financial 
markets.  The  downfall  of  many  Asian 
economies  and  the  unprecedented 
recession  in  Japan  required  the  Federal 
Reserve,  as  the  central  bank  most 
capable  of  preventing  a  world-wide 
economic  downturn,  to  substantially 
lower  interest  rates  in  early  October  of 
last  year.  There  are  now  indications  that 
the  actions  taken  at  that  time  had  the 
Intended  effect.  Several  of  the  Asian 
economics  have  recently  shown  signs  of 
recovery  and  Japan,  recognizing  its 
vulnerability,  has  undertaken  a  massive 
fiscal  stimulus  package. 

The  result  is  that  Inflation  fears  In  the 
United  States,  which  only  recently  were 
overshadowed  by  the  Asian  economic 
crisis,  are  reemerging.  With  the 
economy  still  growing  in  excess  of  3.5 
percent  per  aimum,  and  recovery  now 
underway  in  foreign  economies,  there 
are  concerns  that  conditions  exist  for 
further  inflationary  pressures.  The 
recent  credit  squeeze  in  financial 
markets,  reflected  by  tighter  bank  credit 
standards  and  wider  credit  spreads,  has 
reduced  capital  expenditures,  and  thus 
future  productivity  gains.  Yet  the  strong 
productivity  gains  were  a  primary  factor 
preventing  price  increase  in  the  last  few 
years. 

The  potential  scarcity  of  capital,  the 
prospective  Improvement  in  the  world 
economies,  and  the  expectation  that  oil 
prices  could  recover  from  their  now  12- 
year  lows  and  commodity  prices  from 
their  22-year  lows  will  Increase 
inflationary  expectations.  In  addition, 
strong  consumer  confidence,  a  strong 
housing  market  and  continued 
expansion  in  consumer  s|}ending  will 
continue  to  put  pressure  on  the 
economy.  With  unemployment 
remaining  in  the  4.5  percent  range,  and 
the  continued  strong  demand  for 
workers,  wage  pressures  will  increase. 
In  addition,  as  less  skilled  workers  are 
employed  and  firms  are  required  to  use 
more  scarce  resources,  the  pressures  on 
costs,  and  thus  on  prices,  will  intensify. 
The  result  may  well  be  further  increases 
in  interest  rates. 

Reinforcing  the  expectation  of  higher 
rates,  the  Federal  Reserve  has  strongly 
suggested  it  will  not  lower  rates  again  in 
the  near  term.  The  result  has  been  an 
expectation  in  financial  markets  that 
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and  on  January  5,  1999,  it  was  4.54 
percent.  The  5-year  Treasury  rate  was 
4.55  percent  on  January  4,  1999.  This 
was  48  basis  points  above  the  rate  on 
October  1, 1998,  while  the  10-year 
Treasury  rate  increased  39  basis  points 

Table  i  .—Treasury  Rates 


in  the  same  interval.  Therefore, 
although  the  current  rates  are  below  the 
rates  of  six  months  ago,  there  is  every 
indication  that  by  March  9,  1999,  rates 
will  be  higher  than  they  were  on 
October  1 . 


Maturity 


Yields  as  of 
October  1, 

1998 
(percent) 


The  fact  tha  t  long-term  rates  exceed 
short-term  ratus  (for  example,  the  30- 


basis  points  above  the  6- 
more  evidence  that  the 
rates  to  rise  in  the 
Investors  are  unwilling 
term  investments  unless 


they  are  comp  ensated  for  these 
potentially  hi  ;her  future  rates. 

Further  dec  ines  in  the 
unemployment  rate,  rising  consumer 
confidence,  ccindnued  income  growth 
and  a  strong  e  quity  market  have  led 
many  to  be  co  ncemed  that  consumer 
demand  may  ise  at  a  faster  pace  in  the 
months  ahead .  We  need  to  be  aware  of 
these  potentia  1  inflationary  pressures 
which  could  i  esult  in  higher  interest 
rates.  Therefore,  it  is  important  to 
maintain  the  18  percent  ceiling. 
Lowering  the  interest  rate  ceiling  at  this 
time  could  cause  an  unnecessary  burden 
on  credit  unidns. 

Financial  Im^tlications  for  Credit 
Unions 


For  at  least 
representing 
reporting  ' 
common  rate 
above  15 
credit  union 
percent,  smaj  I 
unions  that " 
lending 
above  15 
capital 
members 
a  credit 
histories  havp 
unions  must 
potential  of 
such  loans. 


fed(  srai 


pen  ent 


have : 
prog]  ams 

percent 
eami  ngs 

who 
history 


873  credit  unions. 
:  J8  percent '  of  the 

credit  unions,  the  most 
on  unseciu^d  loans  was 

While  the  bulk  of 
ending  is  below  15 
credit  unions  and  credit 
instituted  risk-based 
require  interest  rates 
to  maintain  liquidity, 
^  ,  and  growth.  Loans  to 
have  not  yet  established 
or  have  weak  credit 
more  credit  risk.  Credit 
charge  rates  to  cover  the 
I  igher  than  usual  losses  for 
1  here  are  undoubtedly  more 


than  873  credit  unions  charging  over  15 
percent  for  unsecured  loans  to  such 
members.  Many  credit  unions  have 
"Credit  Builder"  or  "Credit  Rebuilder" 
loans  but  only  report  the  "most 
common"  rate  on  the  Call  Report  for 
unseciu^d  loans.  Lowering  the  interest 
rate  ceiling  for  credit  unions  would 
discourage  credit  unions  fi^om  making 
these  loans.  Credit  seekers'  options 
would  be  reduced  and  most  of  the 
affected  members  would  have  no 
alternative  but  to  turn  to  other  lenders 
who  will  charge  much  higher  rates. 

Small  credit  unions  would  be 
particularly  affected  by  a  lower  loan 
ceiling  since  they  tend  to  have  a  higher 
level  of  unseciu^d  loans,  typically  with 
lower  loan  balances.  Thus,  small  credit 
unions  making  small  loans  to  members 
with  poor  or  no  credit  histories  are 
struggling  with  far  higher  costs  than  the 
typical  credit  union.  Both  young  people 
and  lower  income  households  have 
limited  access  to  credit  and,  absent  a 
credit  union,  often  pay  rates  of  24  to  30 
percent  to  other  lenders.  Rates  between 
15  and  18  percent  are  attractive  to  such 
members. 

Table  2  shows  the  niunber  of  credit 
unions  in  each  asset  group  where  the 
most  common  rate  is  more  than  15 
percent  for  unsecured  loans. 

Table  2.— Federal  Credit  unions 
With  Most  Comi^on  Unsecured 
Loan  Rates  Greater  Than  15 
Percent 

[June  1998] 


'  Of  the  6.907  pCUs,  4,083  had  zero  balances  in 
the  15  percent  aid  above  category  or  did  not  report 
a  balance  for  the  )une  1998  reporting  period. 


Peer  group  by  asset 
size 

Total  all 
FCUs 

Number 

FCUs  w/ 

loan  rates 

>15% 

$0-2  mil  

1,940 
2.390 

214 

$2-10  mil  

334 

A2Z 
4.36 
4.27 
4.15 
4.07 
4.29 
4.88 


Yields  as  of 
January  4, 

1999 
(percent) 


4.67 
4.54 
4.57 
4.56 
4.55 
4.67 
5.15 


Change  in 
basis  points 


25 
18 
30 
41 
48 
38 
27 


Table  2.— Federal  Credit  Unions 
With  Most  Common  Unsecured 
loan  Rates  Greater  Than  15 
Percent — Continued 

[June  1998] 


Peer  group  by  asset 
size 

Total  all 
FCUs 

Number 

FCUs  w/ 

loan  rates 

>15% 

$10-50  mil  

1.735 
842 

214 

$50  mil+  

111 

Total '  

6.907 

873 

'  Of  this  total,  4,083  had  either  a  zero  bal- 
ance or  did  not  report  rate  balances  15  per- 
cent and  atxjve. 

Among  the  871  credit  unions  where 
the  most  common  rate  is  more  than  15 
percent  for  unsecured  loans,  242  have 
20  percent  or  more  of  their  assets  (Table 
3)  in  this  category.  For  these  credit 
unions,  lowering  the  rates  would 
damage  their  liquidity,  capital,  earnings, 
and  growth. 

Table  3.— Federal  Credit  Unions 
With  Most  Common  Unsecured 
Loan  Rates  Greater  Than  15 
Percent  and  More  Than  20  Per- 
cent OF  Assets  in  Unsecured 
Loans 

[June  1998] 


Peer  group  by  asset 
size 

Avg.  per- 
centage 
of  loan 
rates 
>15%to 
assets 

Number 
FCUs 
meeting 
both  cri- 
teria 

$0-2  mil  

38.31 
28.46 
25.62 
23.34 

95 

$2-10  mil  

61 

$10-50  mil  

22 

$50  mil+  

7 
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Table  3.— Federal  Credit  Unions 
With  Most  Common  Unsecured 
Loan  Rates  Greater  Than  15 
Percent  and  More  Than  20  Per- 
cent OF  Assets  in  Unsecured 
Loans — Continued 

[June  1998] 


Peer  group  by  asset 
size 

Avg.  per- 
centage 
of  loan 
rates 
>15%to 
assets 

Number 
FCUs 
meeting 
both  cri- 
teria 

Total 

32.99 

185 

In  conclusion,  the  Board  has 
continued  the  federal  credit  union  loan 
interest  rate  ceiling  of  18  percent  per 
year  for  the  period  from  March  9, 1999, 
through  September  9,  2000.  Loans  and 
line  of  credit  balances  existing  on  May 
16, 1987  may  continue  to  bear  interest 
at  their  contractual  rate,  not  to  exceed 
21  percent.  Finally,  the  Board  is 
prepared  to  reconsider  the  18  percent 
ceiling  at  any  time  during  the  extension 
period,  should  changes  in  economic 
conditions  warrant. 

Regulatory  Procedures 

Administrative  Procedure  Act 

The  Board  has  determined  that  notice 
and  public  comment  on  this  rule  are 
impractical  and  not  in  the  public 
interest.  5  U.S.C.  553(b)(3)(B).  Due  to 
the  need  for  a  planning  period  prior  to 
the  March  9, 1999,  expiration  date  of  the 
current  rule,  and  the  threat  to  the  safety 
and  soundness  of  individual  credit 
unions  with  insufficient  flexibility  to 
determine  loan  rates,  final  action  of  the 
loan  rate  ceiling  is  necessary. 

Regulatory  Flexibility  Act 

For  the  same  reasons,  a  regulatory 
flexibility  analysis  is  not  required.  5 
U.S.C.  604(a).  However,  the  Board  has 
considered  the  need  for  this  rule,  and 
the  alternatives,  as  set  forth  above. 

Paperwork  Reduction  Act 

There  are  no  paperwork  requirements. 

Executive  Order  12612 

This  final  rule  does  not  affect  state 
regulation  of  credit  unions.  It 
implements  provisions  of  the  Federal 
Credit  Union  Act  applying  only  to 
federal  credit  unions. 

List  of  Subjects  in  12  CFR  Part  701 

Credit,  Credit  unions.  Loan  interest 
rates. 


By  the  National  Credit  Union 
Administration  Board  on  January  28, 1999. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  NCUA  amends  12  CFR 
ch.  Vn  as  follows: 

PART  701— ORGANIZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1752(5),  1755, 1756, 
1757.  1759,  1761a,  1761b,  1766,  1767, 1782, 
1784. 1787,  and  1789.  Section  701.6  is  also 
authorized  by  15  U.S.C.  3717.  Section  701.31 
is  also  authorized  by  15  U.S.C.  1601  et  seq.; 
42  U.S.C.  1981  and  3601-3610.  Section 
701.35  is  also  authorized  by  42  U.S.C.  4311- 
4312. 

2.  Section  701.21(c)(7)(ii)(C)  is  revised 
to  read  as  follows: 

S  701 .21    Loans  to  ntembers  and  lines  of 
credit  to  nwmtMrs. 


m 


In 

(C)  Expiration.  After  September  9, 
2000,  or  as  otherwise  ordered  by  the 
NCUA  Board,  the  maximum  rate  on 
federal  credit  union  extensions  of  credit 
to  members  shall  revert  to  15  percent 
per  year.  Higher  rates  may,  however,  be 
charged,  in  accordance  with  paragraph 
(c)(7)(ii)(A)  and  (B)  of  this  section,  on 
loans  and  line  of  credit  balances 
existing  on  or  before  May  16,  1987. 

(FR  Doc.  99-2843  Filed  2-5-99;  8:45  am) 

BiLUNO  COOe'tSSS-OI-U 


FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Part  904 
[No.  99-7] 
RIN  3069-AA71 

Revisions  to  the  Freedom  of 
Infonnation  Act  Regulation 

agency:  Federal  Housing  Finance 

Board. 

action:  Final  rule. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  adopting  the 
interim  final  rule  that  revised  its 
Freedom  of  Information  Act  (FOIA) 
regulation  to  comply  with  new  statutory 
requirements  and  to  clarify  the  Finance 
Board's  practices  and  procedures  in 
responding  to  requests  for  information 
as  a  final  rule  with  one  minor 
procedural  change.  The  change  makes 
clear  that  the  Office  of  Resource 
Management  is  the  agency  component 
responsible  for  collecting  FOIA  fees. 


EFFECTIVE  DATE:  The  final  rule  will 
become  effective  on  March  10, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  L.  Baker,  Secretary  to  the  Board 
and  Associate  Director,  Executive 
Secretariat,  Office  of  the  Managing 
Director,  by  telephone  at  202/408-2837 
or  by  electronic  mail  at  bakere@fhfb.gov, 
or  Janice  A.  Kaye,  Attorney-Advisor, 
Office  of  General  Counsel,  by  telephone 
at  202/408-2505  or  by  electronic  mail  at 
kayej@fhfb.gov,  Federal  Housing 
Finance  Board,  1777  F  Street,  N.W., 
Washington,  D.C.  20006. 

SUPPLEMENTARY  INFORMATION: 

I.  Statutory  and  Regulatory  Background 

Congress  amended  the  FOIA  by 
enacting  the  Electronic  Freedom  of 
Information  Act  Amendments  of  1996 
(EFOL\).  See  5  U.S.C.  552.  as  amended 
by  Pub.  L.  104-231, 110  Stat.  3048  (Oct. 
2, 1996).  Among  other  procedural 
changes,  the  EFOIA  increases  the  time 
for  responding  to  a  FOIA  request  from 
10  to  20  days,  specifically  applies  the 
FOIA  disclosure  requirements  to 
electronic  records,  and  adds  frequently 
requested  records  as  a  category  of 
reading  room  records.  The  EFOIA  also 
requires  an  agency  to  promulgate 
regulations  that  provide  for  the 
expedited  processing  of  FOIA  requests. 

In  July  1998,  the  Finance  Board 
published  an  interim  final  rule  with 
request  for  comments  that  amended  its 
FOIA  regulation  to  comply  with  these 
statutory  changes.  See  63  FR  37483  (July 
13,  1998),  codified  at  12  CFR  part  904. 
The  interim  final  rule  also  reorganized 
and  streamlined  the  FOIA  regulation  to 
clarify  the  Finance  Board's  practices 
and  procedures  in  responding  to 
requests  for  information.  The  60-day 
public  conunent  period  closed  on 
September  11, 1998.  See  id. 

U.  Analysis  of  Public  Comments  and 
the  Final  Rule 

The  Finance  Board  received  no 
comments  in  response  to  the  interim 
final  rule.  Thus,  for  the  reasons  set  forth 
in  detail  in  the  interim  final  rulemaking, 
the  Finance  Board  is  adopting  the 
interim  final  rule  amending  its  FOIA 
regulation  to  comply  with  new  statutory 
requirements  and  to  clarify  the  Finance 
Board's  practices  and  procedures  in 
responding  to  requests  for  information 
with  one  minor  procedural  change.  The 
procedural  change  makes  clear  that  the 
Office  of  Resource  Management  is  the 
agency  component  responsible  for 
collecting  FOIA  fees.  More  specifically, 
in  §  904.9(f).  which  concerns  the 
collection  of  FOIA  fees,  the  Finance 
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Board  is  replacing  the  reference  to  the 
Secretary  to  thelBoard  with  a  reference 
to  the  Office  of  Resource  Management. 

III.  Regulatory  Flexibility  Act 


The  Finance 
amendment  to 
an  interim  fina! 
proposed  rule 
of  the  Regulatoi 
apply.  See  5  U, 

rV.  Paperwork 


Joard  adopted  this 
bart  904  in  the  form  of 
I  rule  and  not  as  a 
'herefore,  the  provisions 
Flexibility  Act  do  not 
I.e.  601(2),  603(a). 

deduction  Act 


The  final  ruhi 
collections  of  i 
the  Paperwork 
See  44  U.S.C. 
the  Finance 
any  informatioi  i 
Management 

List  of  Subjects 


does  not  contain  any 
formation  pursuant  to 
deduction  Act  of  1995. 
et  seq.  Consequently, 
Bo^rd  has  not  submitted 
to  the  Office  of 
Budget  for  review. 

in  12  CFR  Part  904 


aiid 


Confidential  business  information. 
Federal  home  Iban  banks,  Freedom  of 
information. 

For  the  reasons  stated  in  the 
preamble,  the  Finance  Board  hereby 
adopts  the  interim  final  rule  amending 
12  CFR  part  904  that  was  published  at 
63  FR  37483  on  July  13, 1998,  as  a  final 
rule  with  the  following  change: 

PART  904— FREEDOM  OF 
INFORMATIOH  ACT  REGULATION 

1.  The  authority  citation  for  part  904 
continues  to  repd  as  follows: 


Authority:  5 

27, 1987). 


is.C.  552,  52  FR  10012  (Mar. 


2.  Amend  §  904.9  by  revising 
paragraph  (f)(2|  to  read  as  follows: 

§904.9    Fees. 

(0*  *  ' 

(2)  To  pay  fees  and  interest  assessed 
under  this  sectton,  a  requester  shall 
deliver  to  the  Office  of  Resource 
Management,  located  at  the  Federal 
Housing  Finarice  Board,  1777  F  Street 
N.W.,  Washington,  D.C.  20006,  a  check 
or  money  order  made  payable  to  the 
"Federal  Housing  Finance  Board." 


Dated:  Januar' 27, 1999. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
Bruce  A.  Morriion, 
Chairperson. 
[FR  Doc.  99-25^9  Filed  2-5-99;  8:45  am] 

BILUNG  CODE  S72i-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  99-ASO-2] 

Amendment  of  Class  D  Airspace; 
Hunter  Army  Airfield  (AAF) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  modifies  the 
Hunter  AAF  Class  D  surface  airspace 
description  by  excluding  that  airspace 
within  a  10-mile  radius  of  Savannah 
International  Airport  extending  upward 
from  1,300  feet  MSL  that  underlies  the 
Savannah,  GA,  Class  C  airspace  area.  By 
definition.  Class  D  surface  area  airspace 
extends  upward  from  the  surface  of  the 
earth  to  a  designated  altitude,  or  to  the 
adjacent  or  overlying  controlled 
airspace  of  a  higher  classification.  Since 
a  portion  of  the  Savannah  Class  C 
airspace  area  overlying  Hunter  AAF 
extends  upward  from  1.300  feet  MSL, 
the  portion  of  the  Hunter  AAF  Class  D 
surface  area  airspace  that  underlies  the 
Class  C  airspace  area  should  be  without 
the  incorrectly  specified  upper  limit, 
such  as  that  improperly  contained  in  the 
current  description.  Therefore,  the 
Hunter  AAF  Class  D  surface  area 
airspace  extends  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  4.5-mile  radius  of  the  Hunter 
AAF,  excluding  that  portion  within  the 
Savaimah,  GA,  Class  C  airspace  area 
extending  upward  from  1,300  feet  MSL, 
and  that  airspace  north  of  lat. 
32"'02'30"N.  This  action  corrects  that 
technical  discrepancy. 

DATES:  Effective  Date:  0901  UTC,  May 
20, 1999. 

Comments  Date:  Comments  must  be 
received  on  or  before  March  10, 1999. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
99-ASO-2,  Manager,  Airspace  Branch, 
ASO-520,  P.O.  Box  20636,  Atlanta, 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
Southern  Region,  Room  550, 1701 
Columbia  Avenue,  College  Park,  Georgia 
30337,  telephone  (404)  305-5627. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5627. 


SUPPLEMENTARY  INFORMATION: 
Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
which  involves  amending  the  Class  D 
airspace  description  for  Himter  AAF, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  This  rule  will  become 
effective  on  the  date  specified  in  the 
DATES  section.  However,  after  the  review 
of  any  comments  and,  if  the  FAA  finds 
further  changes  are  appropriate,  it  will 
initiate  rulemaking  procedures  to 
extend  the  effective  date  or  to  amend 
the  regulation. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  D  airspace 
description  for  Hunter  AAF  by 
excluding  that  portion  within  the 
Savannah,  GA,  Class  C  airspace  area. 
Class  D  airspace  designations  for  surface 
areas  are  published  in  paragraph  5000  of 
FAA  Order  7400.9F,  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  D 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

Since  this  action  only  makes  a 
technical  amendment  to  the  Class  D 
surface  area  description  and  should 
have  no  impact  on  the  users  of  the 
airspace  in  the  vicinity  of  Hunter  AAF 
the  notice  and  public  procedure  under 
5  U.S.C.  553(b)  are  unnecessary. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
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under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  Reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {Amended] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103.  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  AviaUon 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  5000 — Class  D  Airspace 


ASO  GA  O  Savannah,  GA  (Revised] 

Hunter  AAF 

(lat.  32''00'35"N,  long.  81»08'44"W) 
Savannah  International  Airport 
(lat.  32''07'39"N,  long.  81''12'08"W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  4.5-mile  radius  of  Hunter  AAF; 
excluding  that  portion  of  the  overlying 
Savannah,  GA,  Class  C  airspace  area  and  that 
airspace  north  of  lat.  32°02'30"N.  This  Class 
D  airspace  is  effective  during  the  specific 
days  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  days  and 
times  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
•         *         •         •         * 

Issued  in  College  Park,  Georgia,  on  )anuary 
21, 1999. 

Nancy  B.  Shelton, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

(FR  Doc.  99-2933  Filed  2-5-99;  8:45  am] 
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Bureau  of  Export  Administration 

15  CFR  Parts  772  and  774 

RIN  0694-AB75 

[Docket  No.  9901 1200&-900&-01] 

Revisions  to  the  Commerce  Control 
List:  Changes  In  Missile  Technology 
Controls 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Interim  rule  with  request  for 
comments. 

summary:  The  Bureau  of  Export 
Administration  (BXA)  maintains  the 
Commerce  Control  List  (CCL),  which 
identifies  those  items  subject  to 
Department  of  Commerce  export 
controls.  This  interim  rule  amends  the 
CCL  by  revising  a  number  of  items 
subject  to  control  for  missile  technology 
reasons.  These  changes  to  the  CCL  are 
the  result  of  the  decisions  taken  by  the 
Missile  Technology  Control  Regime 
(MTCR),  in  November  1997. 

The  changes  made  by  this  rule  are 
intended  to  conform  the  list  of  missile 
technology  related  items  controlled  by 
the  United  States  to  the  list  agreed  and 
adopted  by  the  countries  participating 
in  the  MTCR. 

Although  the  Export  Administration 
Act  (EAA)  expired  on  August  20,  1994, 
the  President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect  the  EAR,  and  to  the 
extent  permitted  by  law,  the  provisions 
of  the  EAA,  as  amended,  in  &cecutive 
Order  12924  of  August  19,  1994,  as 
extended  by  the  President's  notices  of 
August  17,  1995  (60  FR  42767),  August 
14,  1996  (61  FR  42527),  August  13,  1997 
(62  FR  43629),  and  August  13,  1998  (63 
FR  44121). 

DATES:  This  rule  is  effective  February  8, 
1999.  Comments  must  be  received  by 
April  9, 1999. 

ADDRESSES:  Written  comments  (six 
copies)  should  be  sent  to  Patricia 
Muldonian,  Regulatory  Policy  Division, 
Bureau  of  Export  Administration, 
Department  of  Commerce,  P.O.  Box  273, 
Washington,  DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vince  Chin,  Office  of  Nuclear  and 
Missile  Technology  Controls,  Bureau  of 
Export.  Administration,  Telephone: 
(202) 482-0998. 

SUPPLEMENTARY  INFORMATION: 

Background 

At  the  November,  1997,  meeting  of 
the  Missile  Technology  Control  Regime 
(MTCR),  the  member  countries  made 


certain  technical  revisions  in  the 
MTCR's  missile  technology  list.  The 
changes  agreed  at  the  November,  1997 
meeting  have  been  adopted  by  the 
member  countries  and  are  contained  in 
this  interim  rule.  Many  of  the  changes 
redefine  the  scope  of  the  technical 
parameters  describing  missile 
technology  items  controlled  for  export 
or  reexport. 

Specifically,  this  rule  makes  the 
following  revisions: 

(1)  Clarifies  controls  on  metal  powder 
production  equipment  and  also  includes 
certain  plasma  generators  and 
electroburst  equipment  usable  for 
making  spherical  metalUc  powder. 
These  revisions  are  described  in  a  new 
entry  (ECCN  1B117).  which  also 
includes  mixers  and  fluid  energy  mills 
previously  controlled  under  ECCN 
1B115.  ECCN  1B115  v«ll  now  control 
liquid  propellant  production  equipment 
only.  All  solid  propellant  production 
equipment  have  been  consoUdated  into 
the  new  entry  (ECCN  1B117). 

(2)  Clarifies  the  control  text  for  metal 
powder  described  under  ECCN  iClll. 

(3)  Adds  a  new  control  for  Titanium- 
stabihzed  duplex  stainless  steel  (ECCN 
1C118).  This  control  has  been  added  to 
prevent  the  proliferation  of  these 
materials  to  missile  projects  of  concern. 

(4)  Broadens  controls  on  certain  test, 
calibration  and  alignment  equipment 
described  in  Category  7B  for  gyroscopes, 
accelerometers,  inertial  and  navigation 
equipment  described  in  Category  7A,  by 
replacing  the  term  "specially  designed" 
with  the  term  "designed  or  modified"  as 
the  equipment  modifier  and  by  further 
defining  some  specific  types  of 
equipment  to  be  controlled.  These 
specific  typ>es  of  equipment  include 
certain  balancing  machines,  indicator 
heads,  motion  simulators,  positioning/ 
rate  tables  and  centrifuges  that  are 
specified  in  a  new  entry  (ECCN  7B104). 
In  addition,  ECCN  7B101  was  added  to 
control  other  production  equipment  not 
specified  in  ECCN  7B104  that  are 
"designed  or  modified"  to  be  used  with 
certain  equipment  described  in  Category 
7A. 

Savings  Clause 

This  rule  revises  the  numbering  and 
structure  of  certain  entries  on  the 
Commerce  Control  List.  For  items  under 
such  entries,  BXA  will  accept  either  the 
entries  described  before  February  8, 
1999  or  the  entries  described  by  this 
rule  until  May  10,  1999.  In  addition, 
this  rule  imposes  new  controls  on 
certain  items.  Shipments  of  items 
removed  from  eligibility  under  a 
particular  License  Exception 
authorization  or  the  designator  NLR, 
may  continue  to  be  exported  or 
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reexported  un  der  that  License  Exception 
authorization  ar  designator  until  May 
10.  1999,  except  for  shipments  of  such 
items  to  the  People's  Republic  of  China. 
In  light  of  rec(  ntly  enacted  Presidential 
certification  n  squireraents  involving  the 
export  to  the  I  eople's  Republic  of  China 
of  items  controlled  for  missile 
technology  reasons,  contained  in  section 
1512  of  the  Stom  Thurmond  Defense 
Authorization  Act  for  Fiscal  Year  1999 
(P.L.  105-261  ,  shipments  of  such  items 
to  the  People'!  Republic  of  China  are 
subject  to  the  icensing  requirements  of 
the  regulation  as  of  the  effective  date  of 
publication. 
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Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.  )  are  not  applicable.  ) 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  interim  form  and 
comments  will  be  considered  in  the 
development  of  final  regulations. 

Accordingly,  the  Department 
encourages  interested  persons  who  wish 
to  comment  to  do  so  at  the  earliest 
possible  time  to  permit  the  fullest 
consideration  of  their  views. 

The  period  for  submission  of 
comments  will  close  April  9,  1999.  The 
Department  will  consider  all  comments 
received  before  the  close  of  the 
comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  a  part  or  all  of  the  material  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  will 
return  such  comments  and  materials  to 
the  person  submitting  the  comments 
and  will  not  consider  them  in  the 
development  of  final  regulations.  All 
public  comments  on  these  regulations 
will  be  a  matter  of  public  record  and 
will  be  available  for  public  inspection 
and  copying.  In  the  interest  of  accuracy 
and  completeness,  the  Department 
requires  comments  in  written  form. 

Oral  comments  must  be  followed  by 
written  memoranda,  which  will  also  be 
a  matter  of  public  record  and  will  be 
available  for  public  review  and  copying. 

The  public  record  concerning  these 
regulations  will  be  maintained  in  the 
Bureau  of  Export  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4525, 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda 
summarizing  the  substance  of  oral 
communications,  may  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  Part  4  of  Title  15  of  the 
Code  of  Federal  Regulations. 
Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  from  Henry  Gaston,  Bureau  of 
Export  Administration  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  (202)  482-0500. 

List  of  Subjects  in  15  CFR  Parts  772  and 

774 

Exports,  Foreign  trade. 

Accordingly,  parts  772  and  774  of  the 
Export  Administration  Regulations  (15 


CFR  Parts  730-799)  are  amended  as 
follows: 

1.  The  authority  citation  for  15  CFR 
part  774  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq., 
1701  et  seq..  app.  5;  10  U.S.C.  7420,  7430(e); 
18  U.S.C.  2510  et  seq.:  22  U.S.C.  287c,  3201 
et  seq.,  6004;  Sec.  201,  Pub.  L.  104-58, 109 
Stat.  557  (30  U.S.C.  185(s),  185(u));  42  U.S.C. 
2139a,  6212;  43  U.S.C.  1354;  46  U.S.C.  app. 
466c;  E.O.  12924,  3  CFR.  1994  Comp.,  p.  917; 
E.O.  13026,  3  CFR.  1996  Comp..  p.  228; 
Notice  of  August  13, 1998  (63  FR  44121, 
August  17, 1998). 

2.  The  authority  citation  for  15  CFR 
part  772  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  E.O.  12924,  59  FR  43437. 
3  CFR.  1994  Comp..  p.  917;  E.O.  12938.  3 
CFR.  1994  Comp..  p.  950;  E.O.  13026,  3  CFR, 

1996  Comp.,  p.  228;  Notice  of  August  13, 

1997  (62  FR  43629.  August  15.  1997);  Notice 
of  August  13,  1998(63  FR  44121,  August  17, 
1998). 

3.  Part  772  is  amended  by  revising  the 
definition  for  "production"  and  by 
adding  a  definition  for  "production 
equipment"  to  read  as  follows: 

PART  772— DEFINITION  OF  TERMS 

»        •        •        *        • 

"Production  ".  (General  Technology 
Note)  (Cat.  1  and  7) — Means  all 
production  stages,  such  as:  product 
engineering,  manufacture,  integration, 
assembly  (mounting),  inspection, 
testing,  quality  assurance. 

"Production  equipment".  (MTCR 
context) — Tooling,  templates,  jigs, 
mandrels,  moulds,  dies,  fixtures, 
alignment  mechanisms,  test  equipment, 
other  machinery  and  components 
therefor,  limited  to  those  specially 
designed  or  modified  for 
"development"  or  for  one  or  more 
phases  of  "production". 


PART  774— [AMENDED] 

Supplement  No.  1  to  part  774 — the 
Commerce  Control  List 

4.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
1 — Materials,  Chemicals, 
"Microorganisms",  and  Toxins,  the 
following  Export  Control  Classification 
Numbers  (ECCNs)  are  amended: 

a.  By  revising  the  entry  heading  and 
the  List  of  Items  Controlled  section  for 
ECCN  1B115: 

b.  By  adding  ECCN  1B117; 

c.  By  revising  the  List  of  Items 
Controlled  section  for  ECCN  iClll; 

d.  By  adding  ECCN  1C118; 

e.  By  revising  the  Reason  for  Control 
section  for  ECCN  lEOOl;  and 

f.  By  revising  the  entry  heading  for 
ECCN  lElOl;  to  read  as  follows: 
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1B115    "Production  equipment"  for 
the  production,  handling  or  acceptance 
testing  of  liquid  propellants  or 
propellant  constituents  controlled  by 
icon,  iClll  or  on  the  U.S.  Munitions 
List,  and  specially  designed  components 
therefor. 


List  of  Items  Controlled 

Unit:  Equipment  in  number; 
components  in  $  value 

Related  Controls:  (1)  For  equipment 
specially  designed  for  the  production  of 
military  propellants  or  propellant 
constituents,  see  the  U.S.  Munitions 
List.  (2)  Items  when  specifically 
designed,  developed,  configured, 
adapted  or  modified  to  produce  an  item 
on  the  USML  are  subject  to  the  export 
hcensing  authority  of  the  U.S.  State 
Department,  Office  of  Defense  Trade 
Controls  (see  22  CFR  Part  121). 

Related  Definitions:  N/A. 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 
***** 

1B117    "Production  equipment",  as 
follows  (see  List  of  Items  Controlled), 
for  the  production,  handling  or 
acceptance  testing  of  solid  propellants 
or  propellant  constituents  controlled  by 
icon,  ICIII  or  on  the  U.S.  Munitions 
List. 

License  Requirements 
Reason  for  Control :MT,  AT. 


Control(s) 

Country  chart 

MT  applies  to  entire  entry  .. 
AT  applies  to  entire  entry  .. 

MT  Column  1. 
AT  Column  1 . 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

Unit:  Equipment  in  number; 
components  in  $  value 

Related  Controls:  (1)  See  also  1B115. 
(2)  For  equipment  specially  designed  for 
the  production  of  miUtary  propellants  or 
propellant  constituents,  see  the  U.S. 
Munitions  List.  (3)  This  entry  does  not 
control  equipment  for  the  "production", 
handling  and  acceptance  testing  of 
boron  carbide.  (4)  Items  when 
specifically  designed,  developed, 
configured,  adapted  or  modified  to 
produce  an  item  on  the  USML  are 
subject  to  the  export  licensing  authority 
of  the  U.S.  State  Department,  Office  of 
Defense  Trade  Controls  (see  22  CFR  Part 
121.). 

Related  Definitions:  (1)  The  only 
batch  mixers,  continuous  mixers,  and 
fluid  energy  mills  controlled  in  1B117, 


are  those  controlled  in  lBll7.a  through 
d.  (2)  Forms  of  metal  powder 
"production  equipment"  not  specified 
in  lBll7.d.  are  to  be  evaluated  in 
accordance  with  lBll7.e. 

Items:  a.  Batch  mixers  writh  provision 
for  mixing  under  vacuum  in  the  range 
from  zero  to  13.326  kPa,  and  with 
temperature  control  capability  of  the 
mixing  chamber  and  having: 

a.l.  A  total  volumetric  capacity  of  110 
liters  (30  gallons)  or  more;  and 

a.  2  At  least  one  mixing/kneading  shaft 
mounted  off  center; 

b.  Continuous  mixers  with  provision 
for  mixing  under  vacuum  in  the  range 
fi-om  zero  to  13.326  kPa,  and  with 
temperature  control  capability  of  the 
mixing  chamber  and  having: 

b.  1 .  Two  or  more  mixing/kneading 
shafts;  and 

b.2.  Capability  to  open  the  mixing 
chamber. 

c.  Fluid  energy  mills  usable  for 
grinding  or  milling  propellant  or 
propellant  constituents  specified  in 
icon  or  iClll,  or  on  the  U.S. 
Munitions  List. 

d.  Metal  powder  "production 
equipment"  usable  for  the 
"production",  in  a  controlled 
environment,  of  spherical  or  atomized 
materials  specified  in  ICOII  or  iClll 
a.l.  or  a.2..  or  on  the  U.S.  Mimitions  List 
including: 

d.l.  Plasma  generators  (high 
&«quency  arc-jet)  usable  for  obtaining 
sputtered  or  spherical  metallic  powders 
with  organization  of  the  process  in  an 
argon-water  environment; 

d.2.  Electroburst  equipment  usable  for 
obtaining  sputtered  or  spherical  metallic 
powders  with  organization  of  the 
process  in  an  argon-water  environment; 

d.3.  Equipment  usable  for  the 
"production"  of  spherical  aluminiiun 
powders  by  powdering  a  melt  in  an 
inert  medium  (e.g.  nitrogen). 

e.  "Production  equipment"  for  the 
production,  handling,  mixing,  curing, 
casting,  pressing,  machining,  extruding 
or  acceptance  testing  of  solid 
propellants  or  propellant  constituents 
described  in  iCOll  or  iClll,  or  on  the 
U.S.  Munitions  List,  other  than  those 
described  in  lBll7.a  through  d. 

f.  Specially  designed  components  for 
the  equipment  controlled  in  lBll7.a 
through  e. 
***** 

iClll     Propellants  and  constituent 
chemicals  for  propellants.  other  thin 
those  controlled  by  1  CO  11,  as  follows 
(see  List  of  Items  Controlled). 


List  of  Items  Controlled 
Unit:  Kilograms. 


Related  Controls:  (1)  The  following 
materials,  whether  or  not  encapsulated 
in  aluminum,  beryllium,  magnesium,  or 
zirconium  are  subject  to  the  export 
licensing  authority  of  the  U.S. 
Department  of  State,  Office  of  Defense 
Trade  Controls:  (See  22  CFR  part  121): 
(a)  Spherical  aluminum  powder  with 
particles  of  uniform  diameter  60  x  lO* 
m  (60  micrometers)  or  less  and  an 
aluminum  content  of  99  percent  or 
greater;  (b)  Zirconium,  beryllium,  boron, 
magnesium  and  alloys  of  these,  in 
particle  sizes  of  less  than  60  x  10-*  m  (60 
micrometers),  whether  spherical, 
atomized,  spheroidal,  flaked  or  ground, 
consisting  99%  or  more  by  weight  of 
any  of  the  above  mentioned  metals;  (c) 
iron  powder  with  average  particle  size 
of  3  X  10-*  m  (3  microns)  or  less 
produced  by  hydrogen  reduction  of  iron 
oxide.  (2)  For  propellants  and 
constituent  chemicals  for  propellants 
not  controlled  by  iClll,  see  die  U.S. 
Munitions  List. 

Related  Definitions:  N/A. 

Items:  a.  Propulsive  substances: 

a.l.  Spherical  aluminum  powder, 
other  than  that  specified  on  the  U.S. 
Munitions  List,  with  particles  of 
uniform  diameter  of  less  than  500 
micrometer  and  an  aluminum  content  of 
97%  by  weight  or  greater; 

a.2.  Zirconium,  beryllivun,  boron, 
magnesium  and  alloys  of  these,  other 
than  that  controlled  by  the  U.S. 
Munitions  List,  in  particle  sizes  of  less 
than  500  x  10"*  m  (500  micrometers), 
whether  spherical,  atomized, 
spheroidal,  flaked  or  ground,  consisting 
97%  or  more  by  weight  of  any  of  the 
above  mentioned  metals. 

a.3.  Liquid  oxidizers,  as  follov^rs: 

a.3.a.  Dinitrogen  trioxide; 

a.3.b.  Nitrogen  dioxide/dinitrogen 
tetroxide; 

a.3.c.  Dinitrogen  pentoxide; 

b.  Polymeric  substances: 
b.l.  Carboxy-terminated 

polybutadiene  (CTPB); 

b.2.  Hydroxy-terminated 
polybutadiene  (HTPB),  other  than  that 
controlled  by  the  U.S.  Mimitions  List; 

b.3.  Polybutadiene-acrylic  acid 
(PBAA); 

b.4.  Polybutadiene-acrylic  acid- 
acrylonitrile  (PBAN); 

c.  Other  propellant  additives  and 
agents: 

c.l.  Butacene; 

c.2.  Triethylene  glycol  dinitrate 
(TEGDN); 

c.3.  2-Nitrodiphenylamine; 

C.4.  Trimethylolethane  trinitrate 
(TMETN); 

C.5.  Diethylene  glycol  dinitrate 
(DEGDN). 
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1C118 
stainless  steel 


Titaiiium-stabilized  duplex 
i-DSS): 


(TTi 


License  Requir  sments 
Reason  for  Opntrol:  MT,  AT. 


ControK  5) 


MT  applies  to 
1  AT  applies  to 


Country  chart 


entire  entry, 
efitire  entry. 


MT  Column  1. 
AT  Column  1 . 


License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Cbntrolled 

L/nif.Kilognins. 

Related  Con  wis:  N/A. 

Related  Defi  litions:  N/A. 

Items:  a.  Titi  nium-stabilized  duplex 
stainless  steel  Ti-DSS)  having: 

a.l.  All  of  th  B  following 
characteristics 

a.l.a.  Contaiiing  17.0-23.0  weight 
percent  chrom  um  and  4.5-7.0  weight 
percent  nickel  and 

a.l.b.  A  ferri tic-austenitic 
microstructuit  (also  referred  to  as  a  two- 
phase  microstjucture)  of  which  at  least 
10  percent  is  austenite  by  volume 
(according  to  ASTM  E-1  181-87  or 
national  equivilents),  and 

a.  2.  Any  of  t  le  following  forms: 

a. 2. a.  Ingots  or  bars  having  a  size  of 
100  mm  or  more  in  each  dimension; 

a.2.b.  Sheet!  having  a  width  of  600 
mm  or  more  ai  id  a  thickness  of  3  mm 
or  less; 


or 


a.2.c. 
of  600  mm  or 
of  3  mm  or 


less 


Tubes!  having  an  outer  diameter 
nore  and  a  wall  thickness 


lEOOl     "Tachnology"  according  to 
the  General  Technology  Note  for  the 
"developmen'  "  or  "production"  of 
items  controlhd  by  lAOOl.b.  lAOOl.c, 
1A002.  lAOO' ,  1A004. 1A005, 1A102. 
IB  or  IC  (except  1C980  to  1C984 
1C988. 1C990[  1C991,  1C992,  1C994  and 
1C995). 

License  Requ  rements 

Reason  for  fontrol:  NS,  MT,  NP,  CB, 
AT. 


Contro  (s) 


NS  applies  to  "technology" 
for  items  corirolled  by 
1A001  .handle,  1A002. 
1A003.  IBOOII  to  1B003, 
1B018,  1B22$ 
1C010 
1C231 


1C001  to 
ICOIB,  1C230, 
1C223,  orlC234. 


Country  chart 


NS  Column  1 . 


Control(s) 


MT  applies  to  'lechnology" 
for  items  controlled  by 
1B001,  1B101,  1B115, 
1B116,  1B117,  1C001, 
1C007,  1C101,  1C107, 
icon,  1C111,  1C116, 
1C117,  or  lC118forMT 
reasons. 

NP  applies  to  "technology" 
for  items  controlled  by 
1A002,  1B001.  1B101, 
1B201,  1B225to1B232. 
1C001,  1C010,  1C202, 
1C210,  1C216,  lC225to 
1C234.  lC236to  1C238 
for  NP  reasons. 

CB  applies  to  "technology" 
for  items  controlled  by 
1C351,  1C352,  1C353, 
or  1C354. 

CB  applies  to  "technology" 
for  materials  controlled 
by  1C350. 

AT  applies  to  entire  entry  .. 


Country  chart 


MT  Column  1 . 


NP  Column  1 . 


CB  Column  1 . 

CB  Column  2. 
AT  Column  1 . 


motor  test  station;  gyro  evacuation  and 
filling  station;  centrifuge  fixtures  for 
gyro  bearings;  accelerometer  axis  align 
station;  £ind  accelerometer  test  station. 

Related  Definitions:  N/A. 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

7B101     "Production  equipment",  and 
other  test,  calibration,  and  alignment 
equipment,  other  than  that  described  in 
7B003,  7B102  and  7B104,  designed  or 
modified  to  be  used  with  equipment 
controlled  by  7A001-7A004  or  7A101- 
7A104. 

License  Requirements 
Reason  for  Control:  MT,  AT. 


lElOl     "Technology"  according  to 
the  General  Technology  Note  for  the 
"use"  of  goods  controlled  by  1A102, 
IBOOI,  IBIOI,  1B115, 1B116, 1B117, 
ICOOI,  1C007,  icon,  ICIOI,  1C107, 
ICIII,  1C116, 1C117, 1C118,  IDIOI  or 
1D103. 
•         *         •         *         » 

5.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
7 — Navigation  and  Avionics,  the 
following  Export  Control  Classification 
Numbers  (ECCNs)  are  amended: 

a.  By  revising  the  List  of  Items 
Controlled  section  for  ECCN  7B003; 

b.  By  adding  ECCN  7B101; 

c.  By  revising  the  entry  heading  and 
List  of  Items  Controlled  section  for 
ECCN  7B102; 

d.  By  adding  ECCN  7B104; 

e.  By  revising  the  entry  heading  for 
ECCN  7Dl01;and 

f.  By  revising  the  entry  heading  for 
ECCN  7E101,  to  read  as  follows: 

7B003    Equipment  specially 
designed  for  the  "production"  of 
equipment  controlled  by  7A  (except 
7A994). 


List  of  Items  Controlled 

Unit:  $  value. 

Related  Controls:  (1)  See  also  7B103, 
(this  entry  is  subject  to  the  licensing 
authority  of  the  U.S.  Department  of 
State,  Office  of  Defense  Trade  Controls 
(see  22  CFR  part  121)  7B101  and  7B994. 
(2)  This  entry  includes:  inertial 
measurement  unit  tester  (IMU  module); 
IMU  platform  tester;  IMU  stable  element 
handling  fixture;  IMU  platform  balance 
fixture;  gyro  tuning  test  station;  gyro 
dynamic  balance  station;  gyro  run-in/ 


Control(s) 

Country  chart 

MT  applies  to  entire  entry  .. 
AT  applies  to  entire  entry  .. 

MT  Column  1 . 
AT  Column  1 . 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

Unit:  S  value. 

Related  Controls:  (1)  See  also  7B003, 
7B102,  7B104  and  7B994.  (2)  This  entry 
includes:  inertial  measurement  unit 
tester  (IMU  module);  IMU  platform 
tester;  IMU  stable  element  handling 
fixture;  IMU  platform  balance  fixture; 
gyro  timing  test  station;  gyro  dynamic 
balance  station;  gyro  run-in/motor  test 
station;  gyro  evacuation  and  filling 
station;  centrifuge  fixtures  for  gyro 
bearings;  accelerometer  axis  align 
station;  and  accelerometer  test  station. 

Related  Definitions:  N/A. 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

7B102    Equipment,  other  than  those 
controlled  by  7B002,  designed  or 
modified  to  characterize  mirrors,  for 
laser  gyro  equipment,  as  follows  (see 
List  of  Items  Controlled). 


List  of  Items  Controlled 

Unit:  S  value. 

Related  Controls:  N/A. 

Related  Definitions:  N/A. 

Items:  a.  Scatterometers  having  a 
measurement  accuracy  of  10  ppm  or  less 
(better). 

b.  Reflectometers  having  a 
measurement  accuracy  of  50  ppm  or  less 
(better). 

c.  Profilometers  having  a 
measurement  accuracy  of  0.5nm  (5 
Angstroms)  or  less  (better). 
***** 

7B104    Equipment,  designed  or 
modified  to  be  used  with  equipment 
controlled  by  7A001-7A004,  or  7A101- 
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7A104,  as  follows  (see  List  of  Items 
Controlled). 

License  Requirements 
Reason  for  Control:  MT.  AT. 


Control(s) 

Country  chart 

MT  applies  to  entire  entry  .. 
AT  apphes  to  entire  entry  .. 

MT  Column  1 . 
AT  Column  1 . 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

Unit:  $  value. 

Related  Controls:  (1)  See  also  7B101 
and  7B994. 

Related  Definitions:  (1)  7Bl04.a.  does 
not  control  balancing  machines 
designed  or  modified  for  dental  or  other 
medical  equipment.  (2)  7B104.C.  and 
7Bl04.d.  do  not  control  rotary  tables 
designed  or  modified  for  machine  tools 
or  for  medical  equipment.  (3)  Rate  tables 
not  controlled  by  7B104.C.  and 
providing  the  characteristics  of  a 
positioning  table  are  to  be  evaluated 
according  to  7Bl04.d.  (4)  Equipment 
that  has  the  characteristics  specified  in 
7Bl04.d.  which  also  meets  the 
characteristics  of  7B104.C.  will  be 
treated  as  equipment  specified  in 
7B104.C. 

Items:  a.  Balancing  machines  having 
all  the  following  characteristics: 

a.l.  Not  capable  of  balancing  rotors/ 
assemblies  having  a  mass  greater  than  3 
Kgm; 

a.2.  Capable  of  balancing  rotors/ 
assemblies  at  speeds  greater  than  12,500 
rpm; 

a.3.  Capable  of  correcting  unbalance 
in  two  planes  or  more;  and 

a.4.  Capable  of  balancing  to  a  residual 
specific  unbalance  of  0.2  gram-mm  per 
kg  of  rotor  mass; 

b.  Indicator  heads  (sometimes  knowTi 
as  balancing  instrumentation)  designed 
or  modified  for  use  with  machines 
specified  in  7Bl04.a. 

c.  Motion  simulators/rate  tables 
(equipment  capable  of  simulating 
motion)  having  all  of  the  following 
characteristics: 

c.l.  Two  axes  or  more; 

C.2.  Slip  rings  capable  of  transmitting 
electrical  power  and/ or  signal 
information;  and 

C.3.  Having  any  of  the  following 
characteristics: 

c.3.a.  For  any  single  axis: 

c.3.a.l.  Capable  of  rates  of  rotation  of 
400  degrees/sec  or  more,  or  30  degrees/ 
sec  or  less,  and 

c.3.a.2.  A  rate  resolution  equal  to  or 
less  than  6  degrees/sec  and  an  accuracy 
equal  to  or  less  than  0.6  degrees/sec;  or 


c.3.b.  Having  a  worst  case  rate 
stability  equal  to  or  better  (less)  than 
plus  or  minus  0.05%  averaged  over  10 
degrees  or  more;  or 

C.3.C.  A  positioning  accuracy  equal  to 
or  better  than  5  arc-second. 

d.  Positioning  tables  (equipment 
capable  of  precise  rotary  position  in  any 
axis)  having  the  followring 
characteristics: 

d.l.  Two  axes  or  more;  and 
d.2.  A  positioning  accuracy  equal  to 
or  better  than  5  arc-second; 

e.  Centrifuges  able  to  impart 
accelerations  above  100  g  and  having 
slip  rings  capable  of  transmitting 
electrical  power  and  signal  information. 
»        »        *        *        * 

7D101     "Software"  specially 
designed  for  the  "use"  of  equipment 
controlled  by  7A001  to  7A006,  7A101  to 
7A106,  7A115,  7B001,  7B002,  7B003, 
7B101,  7B102,  7B103  or  7B104. 
•         *         «         *         • 

7E101    "Technology",  other  than 
"technology"  controlled  by  7E003, 
according  to  the  General  Technology 
Note  for  the  "use"  of  equipment 
controlled  by  7A001  to  7A006,  7A101  to 
7A106,  7A115  to  7A117,  7B001,  7B002, 
7B003,  7B101.  7B102.  7B103.  7B104, 
7D101  to  7D103. 
»*»**■ 

Dated:  February  1, 1999. 
R.  Roger  Maiak, 

Assistant  Secretary  for  Export 
Administration. 

(FR  Doc.  99-2975  Filed  2-5-99;  8:45  am] 

BU.UNQ  CODE  3510-33-^ 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

[CGD1-99-006] 
RIN211S-AA97 

Safety  Zone;  Explosive  Loads  and 
Detonations  Bath  Iron  Works,  Bath,  ME 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  to 
close  a  portion  of  the  Kennebec  River  to 
waterway  traffic  in  a  400  foot  radius 
around  Bath  Iron  Works,  Bath,  Maine 
for  explosive  loads  and  explosives 
detonations,  fi-om  6  a.m.  January  30, 
1999  through  12  p.m.  March  1,  1999. 
This  safety  zone  is  needed  to  protect 
persons,  facilities,  vessels  and  others  in 
the  maritime  community  fi-om  the  safety 
hazards  associated  with  the  handling, 
detonation  and  transportation  of 


explosives.  Entry  into  this  safety  zone  is 

prohibited  unless  authorized  by  the 

Captain  of  the  Port. 

DATES:  This  rule  is  effective  from  6  a.m. 

Saturday  January  30  until  12  p.m. 

Monday  March  1, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  J.D.  Gafkjen.  Chief  of 

Response  and  Planning,  Captain  of  the 

Port,  Portland  at  (207)  780-3251. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

As  authorized  by  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  (NPRM) 
was  not  published  for  this  regulation. 
Good  cause  exists  for  not  publishing  a 
NPRM  and  for  making  this  regulation 
effective  in  less  than  30  days  after 
Federal  Register  publication.  Due  to  the 
complex  planning  and  coordination 
involved,  final  details  for  the  closure 
were  not  provided  to  the  Coast  Guard 
until  January  20, 1999,  making  it 
impossible  to  publish  a  NPRM  or  a  final 
rule  30  days  in  advance.  Publishing  an 
NPRM  and  delaying  its  effective  date 
would  be  contrary  to  public  interest 
since  this  safety  zone  is  needed  to 
protect  persons,  facilities,  vessels  and 
others  in  the  maritime  community  fi-om 
the  safety  hazards  associated  with  the 
handling  and  detonation  of  explosives. 

Background  and  Purpose 

The  Explosive  Loads  and  Detonations 
will  occur  from  6  a.m  Saturday  Janaury 
30  until  12  p.m.  Monday  March  1,  1999. 
The  safety  zone  covers  the  waters  of  the 
Keimebec  River,  Bath,  ME,  in  a  400  foot 
radius  around  Bath  Iron  Works,  Bath, 
ME.  This  safety  zone  is  required  to 
protect  the  maritime  community  from 
the  hazards  associated  with  the  loading, 
detonation  and  transportation  of 
explosives.  Entry  into  this  zone  will  be 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  safety  zone  involves  only  a  portion 
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River.  Due  to  the 
duration  of  the  safety  zone,  the 
y  zone  will  not  restrict 
channel  of  the  Kennebec 
traffic  to  continue 
obstnictlon.  and  that  advance 
will  be  made,  the 
e  <pects  the  economic 
regulation  to  be  so 
Regulatory  Evaluation  is 


of  the  Kennebfc 
limited 
fact  that  the 
the  entire 
River,  allowin  i 
without 
maritime  ad 
Coast  Guard 
impact  of  this 
minimal  that  i 
unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  ift  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substanti  il  number  of  small 
entities.  "Small  entities"  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  op  erated  and  are  not 
dominant  in  t  leir  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

For  the  reasons  addressed  under  the 
Regulatory  Evpluation  above,  the  Coast 
Guard  expect   the  impact  of  this 
regulation  to  1  le  minimal  and  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  imjact  on  a  substantial 
number  of  small  entities. 

Collection  of  tnfonnation 


jntains  no  collection  of 
}uirements  under  the 
iuction  Act  of  1995  (44 
seq.). 


This  rule  o 
information 
Paperwork  Ri 
U.S.C.  3501 

Federalism 

The  Coast  (juard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determini  id  that  this  rule  does  not 
have  sufficier  t  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


Environment 


The  Coast 
environment!  1 
and  concludep 
2.B.2.e.  of 
M16475.1B,  ( 
July  29. 1994 
excluded 
documentat 
Determination 
Analysis 
docket  for  in 


froii 


i(in. 


Harbors, 
(water), 
requirements , 
Waterways 


Report 


(Juard  has  considered  the 
impact  of  this  regulation 
that,  under  section 
Cobmandant  Instruction 
IS  revised  by  59  FR  38654, 
,  this  rule  is  categorically 
further  environmental 

A  Categorical  Exclusion 
and  an  Environmental 
Chefcklist  is  available  in  the 
!  pection  or  copying. 


List  of  Subje<ts  in  33  CFR  Part  165 


Marine  safety,  Navigation 
ing  and  recordkeeping 
Security  measures. 


Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1.  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  Add  temporary  section,  165.T01- 
CGDl-183  to  read  as  follows: 

§165.T01-CQD1-183    Explosive  Load, 
Bath  Iron  Works,  Bath,  ME. 

(a)  Location.  The  safety  zone  covers 
the  waters  of  the  Kennebec  River,  Bath, 
ME.  in  a  400  foot  radius  around  Bath 
Iron  Works.  Bath.  ME. 

(b)  Effective  date.  The  Explosive 
Loads  and  Detonations  will  occur  from 
6  a.m.  Saturday  January  30  until  12  p.m. 
Monday  March  1. 1999.  The  safety  zone 
covers  the  waters  of  the  Kennebec  River, 
Bath,  ME. 

(c)  Regulations. 

(1)  The  general  regulations  contained 
in  33  CFR  165.23  apply. 

(2)  All  persons  shall  comply  with  the 
instructions  of  the  Coast  Guard  Captain 
of  the  Port  or  the  designated  on  scene 
patrol  personnel.  U.S.  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant  and  petty  officers  of  the  Coast 
Guard.  Upon  being  hailed  by  a  U.S. 
Coast  Guard  vessel  via  siren,  radio, 
flashing  light,  or  other  means,  the 
operator  of  the  vessel  shall  proceed  as 
directed. 

(3)  In  accordance  with  the  general 
regulations  in  section  165.23  of  this 
part,  entry  or  movement  within  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port,  Portland,  ME. 

Dated:  January  29,  1999. 
R.A.  Nash, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port  Portland,  Maine. 
IFR  Doc.  99-2974  Filed  2-5-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MN55-01 -7280a;  MN56-01-7281a;  MN57- 
01-7282a;  FRL-6230-31 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Minnesota 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  This  action  approves  three 
State  Implementation  Plan  (SIP) 
revisions  for  the  State  of  Minnesota 


which  were  submitted  on  October  17, 
1997.  These  SIP  revisions  modify 
Administrative  Orders  for  North  Star 
Steel  Company  and  LaFarge  Corporation 
(North  Star  Steel  and  LaFarge)  located 
in  St.  Paul,  Minnesota,  and  GAF 
Building  Materials  (GAF)  located  in 
Minneapolis,  Minnesota.  The  Orders  to 
these  facilities  are  included  as  part  of 
Minnesota's  SIP  to  attain  and  maintain 
the  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  particulate 
matter  (PM)  and  sulfur  dioxide  (SO2). 

In  the  proposed  rules  section  of  this 
Federal  Register,  the  Environmental 
Protection  Agency  (EPA)  is  proposing 
approval  of.  and  soliciting  comments 
on.  these  SIP  revisions.  If  adverse 
comments  are  received  on  this  action, 
EPA  will  withdraw  this  final  rule  and 
address  the  comments  received  in 
response  to  this  action  in  a  final  rule 
based  on  the  related  proposed  rule, 
which  is  being  published  in  the 
proposed  rules  section  of  this  Federal 
Register.  A  second  public  comment 
period  will  not  be  held.  Parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  This  "direct  final"  rule  is 
effective  April  9, 1999,  unless  EPA 
receives  adverse  or  critical  comments  by 
March  10, 1999.  If  adverse  comment  is 
received,  EPA  with  publish  a  timely 
withdrawal  in  the  Federal  Register, 
informing  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  United 
States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  (It  is 
recommended  that  you  telephone 
Christos  Panos  at  (312)  353-8328  before 
visiting  the  Region  5  Office.) 

A  Copy  of  these  SIP  revisions  are 
available  for  inspection  at  the  following 
location:  Office  of  Air  and  Radiation 
(OAR)  Docket  and  Information  Center 
(Air  Docket  6102),  room  M1500,  United 
States  Environmental  Protection 
Agency,  401  M  Street  S.W.,  Washington, 
D.C.  20460,  (202)  260-7548. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christos  Panos,  Regulation  Development 
Section  (AR-18J),  Air  Programs  Branch, 
Air  and  Radiation  Division,  United 
States  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604, 
(312) 353-8328. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

PM  SIP.  The  State  submitted  SIP 
revisions  intended  to  demonstrate 
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attainment  and  maintenance  of  the  PM 
NAAQS  on  November  26, 1991,  August 
31,  1992,  and  November  13, 1992. 
Included  in  these  submittals  were 
Administrative  Orders  for  North  Star 
Steel  and  LaFarge.  On  February  15, 
1994,  at  59  FR  7218,  EPA  took  final 
action  to  approve  these  PM  SIP 
revisions.  This  final  rulemaking  also 
took  into  consideration  three  new 
submittals,  provided  by  the  State  on 
February  3,  1993,  April  30, 1993,  and 
October  15, 1993.  A  revised 
Administrative  Order  for  North  Star 
Steel  was  included  in  the  April  30, 
1993,  submittal. 

On  December  22,  1994,  the  State 
submitted  amendments  to  the 
administrative  orders  for  Lafarge  and 
North  Star  Steel.  EPA  took  final  action 
to  approve  these  amendments  into  the 
Minnesota  PM  SIP  on  June  13,  1995,  at 
60  FR  31088. 

SO2  SIP.  On  May  29,  1992,  the  State 
submitted  a  revision  to  the  SO2  SIP  for 
Minneapolis-St.  Paul,  which  included  a 
demonstration  of  attaiimient  and 
maintenance  of  the  NAAQS  for  SO2. 
Included  in  the  attainment 
demonstration  was  an  Administrative 
Order  for  GAF.  The  State  submitted  a 
supplemental  SIP  revision  on  July  12, 
1993.  A  revised  Administrative  Order 
for  GAF  was  included  in  this  submittal 
and.  on  April  14, 1994,  at  59  FR  17703, 
EPA  took  final  action  to  approve  the 
SO2  SIP  revisions  for  the  Minneapolis- 
St.  Paul  area. 

n.  Review  of  Minnesota's  Plan 

LaFarge  Corporation,  Childs  Road 
Facility 

The  revision  submitted  on  October  17, 
1997,  consists  of  applying  a  chemical 
dust  suppressant  to  the  unpaved  roads 
at  the  facility.  The  old  Order  required 
daily  watering  of  these  roads  with  the 
following  exceptions:  (1)  if  there  was  a 
0.1  inch  rainfall  in  the  preceding  24 
hours,  (2)  if  the  temperature  fell  below 
32  degrees,  or  (3)  on  any  day  there  was 
no  traffic  on  the  road.  The  revised  Order 
requires  LaFarge  to  apply  a  chemical 
dust  suppressant  on  all  unpaved 
roadways,  except  when  the  ground  is 
frozen  (November-March).  Calcium 
chloride  (CaCl)  will  be  applied  to  all 
unpaved  roads  each  April.  Daily 
inspections  of  these  roads  will  be 
performed  to  determine  if  additional 
dust  suppressant  is  necessary  and  re- 
application  of  CaCl  is  required  to  those 
areas  where  fugitive  dust  is  observed. 
These  inspections  do  not  need  to  be 
performed  if  there  is  no  traffic  on  the 
roads  or  if  the  facility  is  closed  for  the 
entire  day.  The  Company  is  required  to 
keep  records  of:  (1)  the  day  in  April 


every  year  of  initial  application  of  dust 
suppressant,  (2)  daily  observations  of 
the  unpaved  roads  or  if  there  was  no 
traffic  on  the  roads,  and  (3)  if  needed, 
where  and  how  much  additional  dust 
suppressant  was  applied.  The  revision 
also  allows  the  Company  to  use  a  dust 
suppressant  other  than  CaCl  only  after 
written  approval  fi-om  the  State  is 
obtained. 

North  Star  Steel  Company 

The  revision  submitted  on  October  17, 
1997,  would  allow  the  Company  to  add 
equipment  as  long  as  they  adhere  to  the 
State's  insignificant  modifications 
guidelines.  The  old  Order  allowed  the 
Company  to  make  changes  to  their 
facility  without  obtaining  a  modification 
to  the  Order  as  long  as  the  cheinges  did 
not  increase,  from  any  emission  point, 
the  Facility's  PM  emission  rate  or 
overall  PM  emissions,  or  alter 
equipment  or  parameters  described  in 
Exhibit  1  of  the  Order  which  formed  the 
basis  for  the  PM  modeling.  The  new 
Order  will  allow  the  Company  to  make 
changes  to  their  facility  without 
obtaining  a  modification  to  the  Order  as 
long  as  the  changes  do  not  increase, 
fi-om  any  emission  point  in  Exhibit  1 . 
the  Facility's  PM  emission  rate,  or  alter 
equipment  or  parameters  described  in 
Exhibit  1  of  the  Order  which  formed  the 
basis  for  the  PM  modeling.  The  new 
Order  virill  also  allow  North  Star  Steel  to 
install,  modify,  and  operate  process  or 
control  equipment  not  listed  in  Exhibit 
1  without  obtaining  a  modification  to 
the  Order  as  long  as  the  installation, 
modification,  and  operation  of  the 
equipment  is  an  insignificant 
modification  as  described  in  Minn.  R. 
7007.1250,  subp.  1,  item  A  or  B,  and  the 
Company  complies  with  the 
requirements  of  Minn.  R.  7007.1250 
(previously  approved  into  the  SIP  on 
May  24,  1995  at  60  FR  27411). 

GAF  Building  Materials  Corporation 

The  revision  submitted  on  October  17, 
1997,  consists  of  the  removal  of  the 
requirement  to  use  asphalt  sulfur 
content  as  an  indication  of  the  sulfur 
content  of  the  fuel  being  burned,  and  a 
new  process,  when  oil  is  being  used  as 
a  fuel,  for  sampling  and  analyzing  the 
mixture  of  No.  6  fuel  oil  and  knockout 
oil.  The  old  Order  required  the 
Company  to  sample  and  analyze  the 
mixture  of  No.  6  fuel  oil  and  knockout 
oil  on  a  weekly  basis  at  the  burner  inlet 
in  order  to  determine  the  sulfur  content 
and  the  heating  value  of  the  fuel.  The 
revised  Order  requires  GAF  to  sample 
and  analyze  the  mixture  of  No.  6  fuel  oil 
and  knockout  oil  on  a  daily  basis  to 
determine  the  percent  sulfur  content  of 
the  blend  and  on  a  weekly  basis  to 


determine  the  heating  value  of  the  fuel 
mixture,  at  a  point  between  the  fuel  oil 
storage  tank  and  the  combustion  units. 
The  new  Order  also  revises  all 
references  made  to  any  applicable 
ASTM  Method  or  another  EPA 
approved  ASTM  method  (as  listed  in  40 
CFR  part  60,  Appendix  A,  Method  19, 
Section  5.2.2). 

ni.  Final  Action 

Based  on  the  rationale  set  forth  above, 
EPA  is  approving  the  Administrative 
Order  revisions  for  LaFarge  Corporation 
and  North  Star  Steel  Company,  located 
in  St.  Paul,  Minnesota,  and  GAF 
Building  Materials,  located  in 
Minneapolis,  Minnesota,  as  submitted 
by  the  State  on  October  17,  1997.  These 
Orders  are  included  as  part  of 
Minnesota's  SIP  to  attain  and  maintain 
the  NAAQS  for  PM.  and  SOj.  EPA  has 
evaluated  these  SIP  revisions  and 
determined  that  the  changes  to 
operations  at  each  facility,  as  described 
above,  will  not  result  in  an  increase  of 
emissions  and  do  not  jeopardize  the  PM 
and  SO2  attairunent  demonstrations  that 
had  previously  been  submitted  by  the 
State  and  approved  by  EPA  on  February 
15,  1994,  at  59  FR  7218,  and  April  14, 
1994,  at  59  FR  17703,  respectively. 

EPA  is  publishing  this  action  without 
prior  proposal  because  EPA  views  this 
as  a  noncontroversial  revision  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  EPA  is 
proposing  to  approve  the  State  Plan 
should  adverse  written  comments  be 
filed.  This  action  will  be  effective 
without  further  notice  unless  EPA 
receives  relevant  adverse  written 
comment  by  March  10, 1999.  Should 
EPA  receive  such  comments,  it  will 
pubUsh  a  final  rule  informing  the  public 
that  this  action  will  not  take  effect.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  April  9.  1999. 

rV.  Administrative  Requirements 

A.  Executive  Order  22866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Planning 
and  Review." 

B.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
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the  funds  nec<  issary  to  pay  the  direct 
compliance  cc  sts  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EP,  ^  must  provide  to  the 
OMB  a  description  of  the  extent  of 
EPA's  prior  cdnsultation  with 
representativas  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  require^  EPA  to  develop  an 
effective  process  permitting  elective 
ofGcials  and  cfther  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  sig  aificant  unfunded 
mandates."  TI  lis  rule  does  not  create  a 
mandate  on  slate,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 


Accordingly 
section  1(a)  o 
to  this  rule 


he  requirements  of 
E.O.  12875  do  not  apply 


Order  13084:  Consultation 
Coordina  lion  With  Indian  Tribal 


C.  Executive 

and 

Governments 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  tl  lat  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  coihm unities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
these  communities,  unless  the  Federal 
government  p  rovides  the  funds 
necessary  to  { ay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.] If  the  mandate  is 
unfunded,  ERA  must  provide  to  the 
OMB  in  a  separately  identified  section 
of  the  preamble  to  the  rule,  a 
description  o|  the  extent  of  EPA's  prior 
consultation  ivith  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  suj  porting  the  need  to  issue 
the  regulatiot .  In  addition,  E.O.  13084 
requires  EPA  to  develop  cm  effective 
process  permitting  elected  and  other 
representativi  ss  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly 
commimities 
significantly 
communities 
governments 
requirements 
13084  do  not 


3r  uniquely  affect  their 

This  rule  does  not 
3r  uniquely  affect  the 
of  Indian  tribal 
Accordingly,  the 
ofsection3(b)ofE.O. 
apply  to  this  rule. 


D.  Executive 

Protection 
Environmental 
Risks  (62  FR 
applies  to 


i  aixf 


Order  13045 

of  Children  from 

Health  Risks  and  Safety 
19885,  April  23,  1997), 
rule  that:  (1)  is 


determined  to  be  "economically 
significant"  as  defined  imder  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

E.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
direct  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  plan 
approvals  under  section  111(d)  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  approval  does  not  create  emy 
new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  natiu-e  of  the  Federal-State 
relationship  under  the  Clean  Air  Act 
(Act)  preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  a  State 
action.  The  Act  forbids  EPA  to  base  its 
actions  on  such  grounds.  Union  Electric 
Co..  v.  U.S.  EPA,  427  U.S.  246,  255-66 
(1976);  42  U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgeteiry  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 


requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  aimual  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to  the 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  9,  1999.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations, 
Particulate  matter.  Sulfur  dioxide. 
Reporting  and  recordkeeping 
requirements. 
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Dated:  January  19, 1999. 
JoLynn  Traub, 
Acting  Regional  Administrator,  Region  5. 

Title  40  of  the  Code  of  Federal 
Regulations,  chapter  I,  part  52,  is 
amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  Y — Minnesota 

2.  Section  52.1220  is  amended  by 
adding  paragraph  (c)(47)  to  read  as 
follows: 

§52.1220    Identification  of  plan. 

•        »        »        »        * 

(c)*  *  • 

(47)  On  October  17,  1997,  the  State  of 
Minnesota  submitted  amendments  to 
three  previously  approved 
Administrative  Orders  for  North  Star 
Steel  Company,  LaFeu^e  Corporation, 
and  GAF  Building  Materials,  all  located 
in  the  Minneapolis-St.  Paul  area. 

(i)  Incorporation  by  reference. 

(A)  Amendments,  both  dated  and 
effective  September  23, 1997,  to 
administrative  orders  and  amendments 
approved  in  paragraphs  (c)(29)  and 
(c)(41)  of  this  section,  respectively,  of 
this  section  for:  LaFarge  Corporation 
(Childs  Road  facility)  and  North  Star 
Steel  Company. 

(B)  Amendment  Two,  dated  and 
effective  September  18,  1997,  to 
administrative  order  and  amendment 
approved  in  paragraph  (c){30)  of  this 
section  for  GAF  Building  Materials. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 

Families 

45  CFR  Part  1309 
RIN  0970-nAB31 

Head  Start  Program 

AGENCY:  Administration  on  Children, 
Youth  and  FamiHes  (ACYF), 
Administration  for  Children  and 
FamiUes  (ACF),  HHS. 
ACTION:  Final  rule. 

SUIMMARY:  The  Administration  on 
Children,  Youth  and  Families  is  issuing 
this  final  rule  to  implement  the 


statutory  provision  that  authorizes  Head 
Start  grantees  to  use  grant  funds  to 
purchase  facilities  in  which  to  operate 
Head  Start  programs. 
EFFECTIVE  DATES:  March  10, 1999.  The 
information  collection  requirements  of 
§§  1309.10,  1309.40  and  1309.41  shall 
be  effective  on  the  day  they  are 
approved  by  the  Office  of  Management 
and  Budget  (OMB).  The  OMB  approval 
numbers  and  date  of  approval  of  the 
information  collection  requirements 
will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Klafehn,  Deputy  Associate 
Commissioner,  Head  Start  Bureau, 
Administration  for  Children,  Youth  and 
Families,  P.O.  Box  1182,  Washington, 
DC  20013;  (202)  205-8572. 
SUPPLEMENTARY  INFORMATtON: 

I.  Program  Purpose 

Head  Start  is  authorized  under  the 
Head  Start  Act  (42  U.S.C.  9801  et  seq.). 
It  is  a  national  program  providing 
comprehensive  developmental  services 
to  low-income  preschool  children, 
primarily  age  three  to  the  age  of 
compulsory  school  attendance,  and 
their  families.  To  help  enrolled  children 
achieve  their  full  potential.  Head  Start 
programs  provide  comprehensive 
health,  nutritional,  educational,  social 
eind  other  services.  Also,  section  645A 
of  the  Head  Start  Act  provides  authority 
to  fund  programs  for  families  with 
infants  and  toddlers.  Programs  receiving 
funds  luider  the  authority  of  this  section 
are  referred  to  as  early  Head  Start 
programs. 

Head  Start  programs  are  required  to 
provide  for  the  direct  participation  of 
the  parents  of  enrolled  children  in  the 
development,  conduct,  and  direction  of 
local  programs.  Parents  also  receive 
training  and  education  to  foster  their 
understanding  of  and  involvement  in 
the  development  of  their  children.  In 
fiscal  year  1997  Head  Start  served 
approximately  794,000  children  through 
a  network  of  over  2,000  grantee  and 
delegate  agencies. 

While  Head  Start  is  intended  to  serve 
primarily  children  whose  families  have 
incomes  at  or  below  the  poverty  line,  or 
who  receive  public  assistance,  Head 
Start  regulations  permit  up  to  ten 
percent  of  the  children  in  local 
programs  to  be  from  families  who  do  not 
meet  these  low-income  criteria.  Tribal 
grantees  can  exceed  this  limit  under 
certain  conditions.  The  Act  also  requires 
that  a  minimum  of  ten  percent  of  the 
enrollment  opportimities  in  each 
program  be  made  available  to  children 
with  disabilities.  Such  children  are 
expected  to  participate  in  the  full  range 


of  Head  Start  services  and  activities 
with  their  non-disabled  peers  and  to 
receive  needed  special  education  and 
related  services. 

II.  Purpose  of  the  Rule 

The  Administration  for  Children  and 
Families  (ACF)  is  establishing  a  final 
rule  governing  the  purchase  of  facilities 
by  Head  Start  grantees.  The  purpose  of 
this  Rule  is  to  implement  the  statutory 
authority  of  Head  Start  grantees  to  use 
grant  funds  to  purchase  facilities  in 
which  to  operate  Head  Start  programs. 
This  authority,  found  in  section  644(0 
of  the  Head  Start  Act  (42  U.S.C.  9839), 
was  granted  in  October  1992.  The  Act 
allows  grantees  to  apply  for  grant  funds 
to  purchase  facilities  to  carry  out  Head 
Start  programs  and  directs  the  Secretary 
to  establish  uniform  procedures  for 
Head  Start  agencies  to  request  such 
funds.  Additional  authority  for  this  Rule 
is  found  in  section  644(c)  of  the  Head 
Start  Act,  which  mandates  the  Secretary 
to  prescribe  rules  or  regulations  to 
supplement  section  644(0-  In  March 
1994  Congress  added  provisions  to 
section  644(0  allowing  grantees  to  apply 
for  approval  of  facility  purchases  made 
after  December  31,  1986. 

III.  Summary  of  the  Mafar  Provisions  of 
the  Final  Rule 

A  summary  the  major  provisions  of 
the  final  rule  is  as  follows.  The  rule: 

•  Specifies  what  information  must  be 
included  in  the  written  application 
grantees  must  submit  to  request  to  use 
grant  funds  to  purchase  a  facility, 
including  what  must  be  included  in  the 
cost  comparison  which  grantees  must 
submit  as  part  of  their  application; 

•  Requires  certain  measures  to  be 
taken  to  protect  the  Federal  interest  in 
facilities  purchased  in  whole  or  in  part 
with  ACF  grant  funds; 

•  Requires  that  grantees  which 
acquire  facilities  with  grant  funds  obtain 
specified  types  of  insurance  and 
maintain  the  property  acquired  in  a 
manner  consistent  with  the  purpose  for 
which  funds  were  provided  and  in 
compliance  with  applicable  building 
codes  and  standards;  and 

•  Includes  within  the  definition  of 
"facility"  modular  units,  and  requires 
grantees  which  seek  funding  to 
purchase  a  modular  unit  to  comply  with 
these  regulations,  which  include 
provisions  applicable  only  to  the 
purchase  of  modular  units. 

rV.  Rulemaking  History 

On  December  1, 1994,  the  Department 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register  (59  FR  61575),  proposing  to 
establish  a  rule  to  implement  the 
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statutory  provision  authorizing  the  use 
of  Head  Star!  grant  funds  for  the 
purchase  of  facilities  to  be  used  to 
operate  Head  Start  programs.  Copies  of 
the  propose^  rule  were  mailed  to  all 
Head  Start  giantees  and  delegate 
agencies.  Interested  persons  were  given 
60  days  in  wpich  to  comment  on  the 
proposed  rule.  Ehiring  the  sixty  day 
comment  pehod  the  Department 
received  coraments  from  twelve 
respondentslxhe  respondents  included 
seven  Head  $tart  grantees  and  five 
public  and  private  agencies  interested  in 
Head  Start  fi:ility  matters. 

Prior  to  publication  of  the  NPRM~ 
Congress  amended  the  Head  Start  Act  to 
authorize  Haad  Start  grantees  to  use 
grant  funds  tb  construct  and  make  major 
renovations  jo  their  facilities.  This 
amendment  to  the  Head  Start  Act, 
section  644(a).  became  effective  in  1994. 
Proposed  procedures  to  implement  this 
new  authorilty  are  set  out  in  a  Notice  of 
Proposed  RuHemaking  published 
elsewhere  today  in  this  Federal 
Register.  Th0  procedures  on 
construction!  and  major  renovation 
when  made  ^nal  will  amend  this  final 
rule  so  that  45  CFR  part  1309  will  cover, 
in  one  singld  rule,  the  use  of  grant  funds 
to  purchase., construct  and  make  major 
renovations  to  Head  Start  facilities. 

Section-by-9ection  Discussion  of  the 
Comments  Received 

Of  the  twdlve  parties  who  submitted 
comments  to  the  NPRM.  three  were 
general  expressions  of  support  for  the 
proposed  ruje.  Only  those  sections  for 
which  comrients  were  made  or  to 
which  technical  changes  were  made  eire 
disciissed  b^low.  The  discussion  of  the 
sections  follow  the  order  of  the  NPRM 
table  of  contents  and  a  notation  is  made 
wherever  th^  section  designations  have 
been  changefd  or  deleted  in  the  final 
rule. 

Section  130iK2— Approved  of  Previously 
Purchased  F  acilities 

Comment  We  received  one  comment 
on  the  application  of  these  procedures 
to  facilities  purchased  prior  to  the 
enactment  of  the  statute  authorizing  the 
use  of  grant  jfunds  to  purchase  facilities. 
The  respondent  states  that  the  wording 
on  previous]  purchases  is  confusing  and 
the  provisio^i  itself  unfair  and  should 
not  be  inciuiled  in  the  rule  because  all 
previous  purchases  should  have  met  the 
requirements  in  place  at  the  time  the 
facilities  ware  purchased. 

Responset  In  March  1994.  Congress 
added  to  th*  Head  Start  Act  the 
provision  allowing  grantees  to  apply  for 
facility  purchases  made  after  December 
31.  1986.  Tljis  requires  that  the  rule 
refer  to  botl  prospective  purchases  and 


purchases  already  made,  which  results 
in  wording  that  is  necessarily  somewhat 
awkward  in  places.  To  address  this  we 
have  changed  the  definition  of 
"Purchase"  §  1309.3  by  adding  at  the 
end  "Purchase  also  refers  to  an 
approved  purchase  of  a  facility  which 
commenced  between  December  31. 
1986,  and  October  7. 1992.  as  permitted 
by  the  Head  Start  Act  and  §  1309.2  of 
this  part".  This  has  allowed  the  deletion 
of  most  of  the  references  to  previously 
purchased  facilities  in  the  rule.  Where 
clarity  of  a  particular  provision  of  the 
rule  required  explicit  reference  to 
previously  purchased  faciUties.  that 
phrase  was  left  in  the  provision  in 
question. 

Section  1309.3— Definitions 

Comment:  One  comment  to  this 
section,  asking  for  further  definition  of 
the  phrase  "modular  units."  was 
received.  The  comment  states  that  in  the 
past  many  trailers,  mobile  classrooms, 
and  modular  units  have  been  used  by 
Head  Start  grantees,  and  questions  have 
arisen  as  to  when  they  were  to  be 
considered  "equipment"  and  when  they 
were  considered  "real  property  subject 
to  the  full  facility  purchase 
requirements." 

Response:  Section  644(f)  of  the  Head 
Start  Act,  which  this  rule  implements, 
states  that  the  "Secretary  shall  establish 
uniform  procedures  for  Head  Start 
agencies  to  request  approval  to  purchase 
facilities  *  *  *  to  be  used  to  carry  out 
Head  Start  programs."  The  Act  makes 
no  distinction  between  "equipment" 
and  "real  property."  or  between 
temporary  and  permanent  facilities.  The 
policy  of  this  rule,  which  we  believe  is 
consistent  with  the  meaning  of  the  Act, 
is  that  the  purchase  of  modular  units  is 
subject  to  the  provisions  of  the  rule  if 
they  will  be  used  to  operate  a  Head  Start 
program. 

Tne  definition  of  "useful  life"  as 
defined  in  the  NPRM  is  vague  and  has 
been  deleted. 

For  clarification  purposes,  we  have 
added  a  definition  of  "Head  Start  center 
or  a  direct  support  facility  for  a  Head 
Start  program"  and  made  minor  edits  to 
several  definitions.  We  revised  the 
definition  of  "grantee"  to  include 
reference  to  "for-profit"  agency  in 
accordance  with  the  Head  Act 
Reauthorization  Amendments  in  the 
Coats  Himian  Services  Amendments  of 
1998.  Pub.  L  105-285. 

Section  1 309. 1 0— Application 

Comments — General:  Several 
respondents  to  this  section  expressed 
concern  that  grantees  might  lose  a 
facility  they  propose  to  purchase 
because  of  delays  in  securing  ACF 


approval  of  their  application.  Two 
suggestions  were  received  for  dealing 
with  this  concern.  One  respondent 
proposes  that  there  be  an  expedited 
approval  process  for  facilities  which  are 
defined,  according  to  established 
criteria,  as  "at  risk  of  being  sold."  The 
same  respondent  suggests  that  we 
establish  "parameters"  in  making  grant 
awards  for  facility  purchases  and  allow 
a  replacement  property  meeting  these 
"parameters"  to  be  purchased  within  90 
days  if  the  original  site  is  no  longer 
available.  Another  respondent  proposes 
that  the  application  process  be  divided 
into  two  stages.  The  first  stage  would 
involve  general  approval  of  a  facility 
purchase  for  a  particular  grantee  as  a 
poUcy  matter.  At  this  stage,  the 
Department  would  determine  whether 
the  grantee's  current  space  is  inadequate 
and  whether  a  waiver  of  non-federal 
share  would  be  approved  if  requested, 
but  would  not  be  asked  to  approve  the 
purchase  of  an  actual  facility  the  grantee 
is  proposing  to  buy.  The  second  stage 
would  be  a  "deal-specific"  approval, 
designed  to  allow  decisions  on  a 
proposed  purchase  to  be  made  relatively 
quickly  and  predictably.  In  this  stage, 
requests  for  purchase  of  particular 
buildings  would  be  reviewed,  based  on 
cost  comparisons,  environmental  impact 
studies,  and  the  condition  of  the 
proposed  facility. 

Response:  We  do  not  agree  that  it 
would  be  advisable  to  apply  any  special 
circiunstances  for  the  review  of  an 
application  for  a  property  "at  risk  of 
being  sold"  as  suggested  by  one 
respondent.  The  decisions  made  by  the 
responsible  HHS  approving  official 
should  not  be  hastened  by  the  pressure 
of  another  buyer's  interest  in  a  property, 
but  should  be  made  based  upon  the 
merits  of  the  application. 

However,  the  concern  expressed  by 
the  respondents  that  the  review  of 
applications  for  facility  purchases  be 
conducted  expeditiously  is 
understandable.  In  response  to  these 
concerns,  a  new  §  1309.12  entitled 
"Timely  decisions"  has  been  added  to 
the  final  rule.  Section  1309.12  states 
that  "The  responsible  HHS  official  shall 
promptly  review  and  make  final 
decisions  regarding  completed 
applications  under  this  part." 

In  order  to  expedite  the  application 
review  process,  we  strongly  encourage 
all  grantees  considering  the  purchase  of 
a  facility  to  discuss  their  facility  needs 
with  the  responsible  HHS  official  prior 
to  submitting  the  formal  application  or 
beginning  negotiation  for  the  purchase 
of  the  facility.  As  part  of  these 
discussions,  the  grantee  and  HHS 
approving  official  would  consider 
whether  the  grantee's  current  space  is 
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adequate  and  whether  funds  to 
complete  the  purchase  and  meet  any 
ongoing  financing  commitments  are 
available,  or  would  be  available  at  the 
time  purchase  is  made.  We  believe  that 
as  a  result  of  these  early  discussions,  the 
grantee  would  be  in  a  better  position  to 
submit  a  complete  application  which 
could  receive  prompt  review. 

Once  a  formal  application  is  received 
by  ACF.  under  these  final  rules,  ACF 
would  complete  the  review  of  the 
application  within  60  days  of  receipt  of 
the  application.  To  the  extent  that  ihe 
grantee  works  closely  with  ACF  in  this 
process,  the  review  may  be  completed 
in  less  than  60  days.  Applicants  may 
contact  their  Regional  Administrator  to 
request  a  review  of  their  initial 
determination. 

Grantees  are  cautioned  that  they 
should  not  take  any  irrevocable  action, 
such  as  entering  into  a  purchase 
contract,  imtil  they  have  received  a 
wnritten  confirmation  of  the 
Department's  final  decision  that  Head 
Start  funds  may  be  used  to  piut;hase  the 
facility. 

Comment— Section  1309.10(g):  \Ne 
received  one  comment  on  paragraph  (g) 
of  §  1309.10,  which  concerns  grantees 
which  apply  for  grant  funds  to  purchase 
a  facility  based  on  the  fact  that  a  lack 
of  alternative  facilities  will  prevent  the 
operation  of  the  program.  The 
respondent  expresses  a  concern  that  this 
criterion  is  too  strict  and  should  be 
changed  to  allow  a  purchase  if  the 
purchase  of  the  facility  will  improve 
program  operation. 

Response:  This  respondent's 
suggestion  cannot  be  adopted.  Section 
644(f)(2)(C)  of  the  Head  Start  Act 
mandates  that  a  grantee  seeking 
approval  to  use  grant  funds  to  purchase 
a  facility  demonstrate  either  that  the 
proposed  purchase  will  result  in  savings 
when  compared  to  the  costs  that  would 
be  incurred  to  acquire  the  use  of  an 
alternative  facility  to  carry  out  the 
program,  or  that  there  are  no  alternative 
facilities  and  the  lack  of  alternative 
facilities  will  prevent  the  operation  of 
the  program.  "These  two  criteria  are 
specific  and  we  are  thus  uinable  to 
disregard  the  language  of  the  statute  in 
favor  of  the  much  broader  criterion 
suggested  in  the  comment.  However,  a 
clarification  was  added  to  this 
paragraph  which  requires  that  the 
statement  explaining  how  it  was 
determined  that  there  is  or  was  a  lack 
of  alternative  facilities,  be  supported, 
whenever  possible,  by  a  written 
statement  from  a  licensed  real  estate 
professional  in  the  grantee's  area. 

Comments — Section  1 309. 1 0(i): 
Paragraph  (i)  of  §  1309.10,  which 
requires  facility  purchase  applications 


to  include  information  on  the  effect  the 
purchase  would  have  on  the  grantee's 
ability  to  meet  the  non-Federal  share 
requirement,  received  one  comment, 
which  proposes  that  the  non-Federal 
share  requirement  be  waived  for  up  to 
three  years  for  programs  which  lose 
non-Federal  contributions  as  a  result  of 
buying  a  facility,  and  that  programs  be 
allowed  to  use  the  full  amount  of  non- 
federal contributions  received  in  one 
year  for  a  facility  toward  meeting  the 
requirement  for  non-Federal  share  in 
future  years. 

Response:  Non-Federal  contributions, 
which  are  required  by  section  640(b)  of 
the  Head  Start  Act,  are  provided  on  a 
budget  period  basis.  The  commentor  is 
suggesting  that  grantees  who  are  relying 
heavily  on  accruing  non-Federal  share 
by  occupying  a  building  free  of  cost  or 
at  below  market  cost  would  lose  this 
non-Federal  share  when  purchasing  a 
facility  and  may  require  several  years  to 
establish  their  required  non-Federal 
match.  However,  there  is  no  provision 
for  providing  blanket  waiver  requests 
across  budget  periods.  Waiver  requests 
must  be  submitted  annually  and  are 
considered  on  a  case-by-case  basis 
against  the  statutory  criteria. 

Comment — Section  1309. 10()):  A 
comment  on  paragraph  (j)  of  §  1309.10 
asks  that  we  allow  the  requirement  of 
certification  by  a  licensed  engineer  to  be 
fulfilled  by  the  state  official  who 
reviews  the  plans  and  inspects  child 
care  facilities  for  licensing.  The 
respondent  states  that  in  rural  areas  it  is 
sometimes  difficult  to  obtain 
professional  services  such  as  those  of  an 
engineer. 

Response:  The  requirement  of  this 
paragraph  is  not  that  a  private  engineer 
make  the  certification,  but  that  a  person 
qualified  to  do  so  certifies  that  the 
building  is  structurally  sound.  With  this 
in  mind  we  have  made  a  change  in  the 
language  of  this  section  to  allow,  in 
addition  to  licensed  engineers,  licensed 
architects  to  make  the  certification. 
While  this  change  does  not  specifically 
address  the  suggestion  made  in  the 
comment,  it  does  broaden  the  categories 
of  professionals  who  may  make  the 
certification,  which  should  alleviate  the 
difficulty  some  grantees  might  have 
experienced  in  obtaining  this  service. 
And,  we  reiterate  that  any  engineer  or 
architect  qualified  to  judge  the 
structural  soundness  of  buildings  of  this 
type  may  make  the  certification.  This  in 
no  way  restricts  grantees  to  using 
engineers  or  architects  from  the  private 
sector. 

Comment— Section  1309. 10(k):  The 
provision  in  paragraph  (k)  of  §  1309.10 
on  one-time  fees  and  expenses  which 
are  not  subject  to  the  limit  on 


administrative  costs  received  two 
comments.  One  respondent  suggests 
that  the  words  "loan  fees  and  related 
expenses"  be  added  to  the  illustrative 
list  of  one-time  expenses  in  this 
paragraph.  The  other  respondent  states 
that  expenses  related  to  ownership, 
such  as  mortgage  payments  and 
maintenance  costs,  should  be 
considered  program  costs  not  subject  to 
the  administrative  costs  limitation.  If 
this  cannot  be  done,  the  respondent 
states,  the  Department  should  recognize 
that  waivers  of  the  administrative  cost 
limitation  will  have  to  be  granted  in 
these  cases. 

Response:  We  have  adopted  the  first 
respondent's  suggestion  to  add  the 
words  "loan  fees  and  related  expenses" 
to  the  illustrative  list  of  one-time 
expenses  in  this  paragraph.  The 
suggestion  of  the  second  respondent  has 
not  been  adopted.  Grantees  must 
analyze  and  categorize  their  costs  as 
either  development  and  administrative 
or  program,  depending  on  the  nature 
and  function  of  the  expense,  but  may 
categorize  costs  as  dual  benefit  costs  if 
they  are  both  administrative  and 
programmatic  in  nature  (see  45  CFR 
1301.32).  Space  and  related  costs  are 
frequently  dual  benefit  costs,  but 
categorization  of  costs  must  be  done  by 
each  grantee  based  on  the  circumstances 
involved.  The  granting  of  waivers  of  the 
hmitation  on  administrative  costs  is 
governed  by  45  CFR  1301.32(g).  which 
limits  the  granting  of  such  waivers  to 
situations  in  which  development  and 
administrative  costs  are  being  incurred 
but  the  provision  of  program  services 
has  not  begun  or  has  been  suspended. 

Comments — Section  1309. 10(n  j:\Ne 
received  two  comments  on  paragraph 
(n)  of  §  1309.10,  which  requires  the 
application  to  include  an  assessment  of 
the  impact  of  the  proposed  acquisition 
on  the  human  environment  pursuant  to 
the  National  Environmental  Policy  Act 
(NEPA)  if  the  acquisition  involves 
significant  renovation  or  a  significant 
change  in  land  use.  One  respondent 
requested  that  we  define  more  clearly 
"significant  change  in  land  use"  and 
"human  environment."  and  a  second 
respondent  asked  that  we  define  as 
clearly  as  possible  when  the  NEPA 
applies. 

Response:  We  recognize  that  Head 
Start  grantees  may  have  little  or  no 
experience  with  the  NEPA  and  that 
more  information  and  guidance  is 
needed  to  help  provide  an 
understanding  of  the  law  and  its 
implementing  regulations.  This 
guidance  will  be  furnished  to  grantees 
and  will  include  a  discussion  of  such 
terms  as  "significant  change  in  land 
use"  and  "human  environment." 
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Since  publication  of  the  NPRM  a  draft 
report  of  the  Office  of  Inspector  General 
of  the  Department  of  Health  and  Human 
Services  on  Head  Start  facility 
purchases  ha  >  pointed  out  that  ACF 
needs  to  hav^,  as  part  of  the  information 
submitted  by  a  grantee  seeking  approval 
of  the  use  of  |  [rant  funds  to  purchase  a 
facility,  infor  Tiation  concerning  possible 
environment!  il  hazards  present  in  the 
facility  and  land.  The  draft  report  states 
that  "The  prtsence  of  environmental 
hazards  can  lesult  in  facilities  that  are 
unusable  because  the  facilities  cannot 
be  licensed  as  safe  for  children"  and 
"cleanup  of  1  azards  may  be  too  costly 
and  cause  de  ays  in  using  the  Head  Start 
facility."  We  agree  with  these 
statements  and  have  added  the  phrase 
"and  a  report  showing  the  results  of 
tests  for  envi:  onmental  hazards  present 
in  the  facility ,  ground  water  and  soil,  (or 
justification  vhy  such  testing  is  not 
necessary)"  ta  paragraph  (n)  of 
§  1309.10  of  I  he  final  rule. 

Clarifying  anguage  was  added  to 
paragraph  (h  in  order  to  require  the 
disclosure  ofl  information  about 
"balloon"  or  other  unconventional 
mortgage  am  ingements  to  ensure  that 
future  mortgage  obligations  can  be  met. 

Section  130£ .  1 1 — Cost  Comparison 

Comment-  -General:  A  comment  was 
received  which  proposes  that  grantees 
which  purchase  facilities  be  required  to 
take  training  in  facilities  management 
and  preventive  maintenance,  and 
establish  a  funded  reserve  of  up  to  five 
to  ten  percer  t  of  project  cost  for  major 
repairs,  with  the  unexpended  balance  of 
the  fund  fror  i  each  year  carried  over  to 
the  next  yeai . 

Response:  We  will  encourage  grantees 
which  purcli  ase  facilities  to  use  their 
training  and  technical  assistance  funds 
to  purchase  Jieeded  training.  The  use  of 
grant  funds  ip  establish  or  pay  into  a 
reserve  or  cdntingency  fund  is 
prohibited  by  the  Office  of  Management 
and  Budget  Circular  A-122. 

Comment*-Section  1309.11(c):  A 
comment  w^s  received  proposing  to  add 
a  provision  i)  paragraph  (c)  of  §  1309.11 
to  increase  the  operating  budgets  of 
programs  that  have  spent  little  or 
nothing  on  their  current  facilities.  The 
same  respondent  suggests  that,  to 
increase  the'funds  available  to  pay  for 
facilities,  a  aredictable  federal  source  of 
funds  be  established  to  provide  equity 
grants  in  tha  range  of  20  to  25  percent 
of  total  project  costs. 

Response',  Congress,  when  it  amended 
the  Head  Start  Act  to  authorize  the 
purchase  of  facilities  with  Head  Start 
grant  funds,jdid  not  separately 
appropriate  ior  earmark  funds  for  this 
purpose.  Thfe  legislative  history  of  this 


section  indicates  that  it  was  not  the 
intent  of  Congress  to  fund  facility 
purchases  at  the  expense  of  enrollment 
or  the  provision  of  services  to  Head 
Start  children  and  families. 

Comment— Section  1 309. 1 1  (d):  One 
respondent  expressed  a  concern  that  the 
cost  comparison  section  does  not 
include  any  discussion  of  the 
capitalization  of  mortgage  payments  for 
a  facility. 

Response:  Paragraph  (d)(2)  of 
§  1309.11  specifies  mortgage  payments 
as  an  ongoing  cost  which  must  be 
separately  delineated  in  the  application. 
Nothing  in  the  cost  comparison  section 
or  any  other  part  of  the  final  rule  is 
meant  to  discourage  grantees  from 
obtaining  bank  or  other  financing  and 
from  using  grant  funds  to  pay  mortgages 
(both  principal  and  interest).  In  fact, 
grantees  are  encouraged  to  obtain  loans 
to  finance  facility  purchases,  since  in 
most  cases  ACF  will  be  unable  to 
provide  more  than  a  part  of  the  funds 
needed  to  purchase  a  facility  unless  the 
debt  is  amortized. 

Comment— Section  1 309. 1 1  (e):  The 
ten  year  period  for  the  cost  comparison 
in  the  case  of  the  proposed  purchase  of 
modular  units  drew  a  comment  from 
one  respondent,  who  states  that  it  is 
arbitrary  to  allow  a  twenty  year 
comparison  for  other-than-modular 
buildings  and  only  a  ten  year 
comparison  for  modular  units. 
Response:  ACF  believes  it  is 
reasonable  to  impose  a  shorter 
comparison  period  for  the  purchase  of 
modular  units  because  they  are  on 
average  less  durable  than  traditional 
buildings.  As  was  said  in  the  preamble 
to  the  Nn'RM,  the  time  periods  for  the 
comparison  were  chosen  to  achieve 
simplicity  and  consistency  in  the 
preparation  and  review  of  the 
applications,  taking  into  account  several 
factors,  including  the  expected  useful 
life  of  the  facility  and  the  period  of  the 
loan  which  may  be  needed  to  make  the 
purchase. 

Comment— Section  1 309.1  l(fl:  There 
was  one  comment  to  paragraph  (f)  of 
§  1309.11  which  states  that  if  the  facility 
is  to  be  used  for  purposes  in  addition  to 
the  operation  of  the  Head  Start  program, 
charges  for  use  of  the  facility  must  be 
made  by  the  grantee.  The  Preamble  to 
the  NPRM  states  that  this  paragraph 
prohibits  shared  ownership  of  facilities 
purchased  with  Head  Start  grant  funds, 
and  the  respondent  expresses  the  view 
that  shared  ownership  should  be 
allowed  where  costs  are  shared 
proportionately  between  the  Head  Start 
program  and  other  entities. 

Response:  As  a  result  of  the  comments 
in  response  to  the  NPRM,  we  have 
reconsidered  our  previous  statement 


that  we  would  not  consider  requests  for 
funding  which  involved  co-ownership 
of  a  facility.  We  will  consider  such 
proposals  under  the  following 
circumstances  where:  the  federal 
interest  in  the  property  can  be  fully 
protected;  co-ownership  will  not  impair 
the  use  of  the  property  for  Head  Start 
purposes  either  now  or  in  the  future; 
and  co-owTiership  does  not  create  a 
prospect  that  the  Federal  government 
will  be  called  on  to  undertake  extensive 
or  burdensome  action  to  protect  its 
interest  in  the  property.  One  way  to 
meet  the  first  test  is  for  a  grantee  to 
propose  to  purchase  ownership  of  a  unit 
in  a  project  organized  as  condominium. 
Commercial  as  well  as  residential 
facilities  can  be  organized  as 
condominiums.  The  Head  Start  grantee 
would  own  a  separate  interest  in  the 
portion  of  the  facility  it  uses  to  conduct 
its  program,  and  a  share  in  the 
undivided  interest  in  the  common 
elements  of  the  project.  The  separation 
of  the  grantee's  interest  in  the  space 
which  is  used  for  its  programs  from  that 
of  other  co-owners  will  limit  the 
difficulties  raised  by  the  entanglement 
of  the  Federal  interest  with  those  of  the 
facility's  non-grantee  owner. 

While  we  continue  to  have  these 
concerns  about  co-ownership,  here  in 
the  final  rule  we  are  taking  a  more 
flexible  approach  to  this  question  and 
will  allow  co-ownership,  subject  to 
approval  of  the  responsible  HHS 
official.  This  approval  may  be  withheld 
if  the  official  has  reason  to  question  the 
financial  capability  of  the  proposed  co- 
owner  to  meet  debt  obligations  it 
assumes  to  pay  for  the  purchase. 

Section  1309.21 — Recording  of  Federal 
Interest  and  Other  Protection  of  Federal 
Interest 

Two  comments  were  received  on 
§  1309.21  of  the  NPRM.  This  section  of 
the  NPRM  has  been  redesignated  as 
§§1309.21  and  1309.22  in  the  final  rule 
to  separate  and  clarify  the  provisions 
dealing  with  protection  of  the  Federal 
interest  (§  1309.21  of  the  final  rule)  and 
those  concerning  the  rights  and 
responsibilities  of  various  parties  in  the 
case  of  a  grantee's  default  on  a  mortgage 
(§  1309.22  of  the  final  rule).  Section 
1309.22  of  the  NPRM  has  been 
renumbered  §  1309.23  of  the  final  rule. 

Comment— Section  1309.21(a):  There 
was  one  comment  on  paragraph  (a)  of 
§  1309.21  of  the  NPRM  (redesignated  as 
paragraph  (d)  in  the  final  rule),  which 
concerns  the  protection  of  the  Federal 
interest  in  facilities  purchased  with 
grant  funds.  The  respondent  states  that 
the  exact  nature  of  the  federal  interest 
should  be  specified  in  the  final  rule. 


Federal  Register /Vol.  64,  No.  25 /Monday.  February  8.  1999 /Rules  and  Regulations  5943 


Presumably,  the  respondent  states,  the 
interest  will  take  the  form  of  a 
restrictive  covenant  running  with  the 
land,  which  would  generally  not  affect 
the  lien  priority  of  a  lender's  acquisition 
loan,  as  opposed  to  a  lien  instrument 
which  could  affect  the  lien  priority  of  a 
lender's  loan. 

One  respondent  states  that  the  final 
rule  should,  to  the  extent  possible, 
standardize  and  describe  ihe  procedures 
ACF  will  use  to  authorize  facility 
purchases  which  involve  mortgages, 
provide  a  projected  time  frame  for 
approval  by  ACF,  and  identify  the 
criteria  (i.e.,  loan  structure  and  terms) 
ACF  will  employ  in  approving  a 
mortgage.  The  respondent  also  suggests 
that  the  final  rule  expressly  state  that 
any  lien  priorities  of  HHS  are 
subordinate  to  those  of  a  lender 
providing  an  acquisition  loan. 

Response:  In  response  to  the  first 
comment  existing  regulations  and  case 
law  establish  that  the  Federal 
Government  has  a  beneficial  ownership 
interest  in  all  funds  on  hand  with  the 
grantee  and  property  purchased  with 
grant  funds.  The  Federal  Government's 
beneficial  ownership  interest  can  affect 
the  lender's  priority  unless  the  Federal 
Government  subordinates  its  interest. 
There  has  been  a  practice  in  other  grant 
programs  to  allow  banks  to  take  a  first 
lien  position  on  property  acquired  by  a 
grantee  using  a  blend  of  grant  and 
mortgage  funds  where  necessary  to 
obtain  mortgage  financing.  If  ACF  and 
the  mortgagee  or  creditor  agree  to 
subordinate  ACF's  Federal  interest  to 
the  mortgagee's  or  creditor's  interest  in 
the  property,  that  agreement  must  be  set 
forth  in  a  written  subordination 
agreement  that  is  signed  by  the 
responsible  HHS  official  and  that 
compUes  with  45  CFR  1309.21  and  any 
other  applicable  Federal  law. 

A  new  paragraph  (a)  in  §  1309.21 
allows  for  a  subordination  of  interest 
subject  to  several  qualifications. 
Paragraph  (b)  of  this  section  imposes 
restrictions  on  the  use  and  disposition 
of  the  property  and  paragraph  (c) 
prohibits  the  use  of  the  facility  for  other 
than  the  purpose  for  which  the  facility 
was  funded  without  the  written 
approval  of  the  responsible  HHS 
official.  The  provisions  contained  in 
paragraphs  (b)  and  (c)  of  section  1309.21 
are  based  on  the  provisions  found  in  45 
CFR  parts  74  and  92  and  respond  to  the 
comment  suggesting  that  ACF  explain 
the  requirements  for  mortgage  loan 
agreements.  The  new  §  1309.22  was 
added  to  state  the  requirements  for  loan 
agreements  in  assigning  rights  and 
responsibilities  in  the  event  of  grantee's 
default  on  mortgage,  withdrawal  or 
termination. 


In  §  1309.21,  a  new  paragraph  (f) 
describes  certain  provisions  that  must 
be  included  in  subordination 
agreements  in  which  the  interest  of  the 
Federal  Government  in  the  subject 
facility  has  been  subordinated.  (A 
"subordination  agreement"  is  an 
agreement  by  which  one  party  agrees 
that  its  interest  i:i  real  property  should 
have  a  lower  priority  than  the  interest 
of  another  party.)  The  regulations 
provide  that,  in  the  event  of  a  default 
under  a  mortgage  in  which  the  Federal 
Government  has  subordinated  its 
interest,  the  lender  must  notify  the 
Department  as  provided  in  the 
regulation,  and  that  the  notification 
must  include  a  statement  prominently 
displayed  at  the  top  of  its  first  page  that 
"The  Federal  Interest  in  certain  real 
property  or  equipment  used  for  the 
Head  Start  program  may  be  at  risk, 
immediately  give  this  notice  to  the 
appropriate  government  official."  This 
notification  is  necessary  to  ensiure  that 
the  Federal  Goverrmient  will  receive 
adequate  notice  that  the  Federal  interest 
in  the  property  is  at  risk. 

Comment — Section  1309.21(d) — 
(Section  1309.31(b)  and  (c)  of  the  final 
rule):  One  comment  was  received  on 
this  paragraph,  which  concerns 
protection  of  the  Federal  interest  in 
modular  units  which  are  purchased 
with  grant  funds  and  which  are  not 
permanently  affixed  to  the  land,  or 
which  are  affixed  to  land  which  is  not 
owned  by  the  grantee.  The  respondent 
states  that  the  final  rule  should  more 
clearly  define  "not  permanently  affixed 
to  the  land,"  and  should  clarify  what 
approvals  would  be  needed  in  the  event 
the  modular  unit  must  be  moved  to 
another  location. 

Response:  Paragraph  (d)  of  §  1309.21 
of  the  NPRM  has  been  redesignated 
paragraph  (b)  of  §  1309.31  of  the  final 
rule  with  the  paragraph  that  comprised 
§  1309.31  in  the  NPRM  designated  as 
paragraph  (a).  This  rule  is  not  the 
appropriate  place  to  try  to  precisely 
state  when  modular  units  are  or  are  not 
"permanently  affixed  to  the  land."  For 
our  purposes,  the  plain  meaning  of 
these  words  will  suffice.  The 
respondent's  second  point,  concerning 
the  moving  of  modular  units  to  another 
location,  raises  a  valid  question  and  has 
been  addressed  by  the  addition  of  the 
sentence  "A  modular  imit  which  has 
been  approved  for  installation  in  one 
location  may  not  be  moved  to  another 
location  without  the  written  permission 
of  the  responsible  HHS  official"  to  new 
paragraph  (c)  in  this  section. 

Comment— Section  1 309.2  l(e)~ 
(Section  1309.22  in  final  rule):  One 
respondent  states  that  the  final  rule 
should,  to  the  extent  possible. 


standardize  and  describe  the  procedures 
ACF  will  use  to  authorize  facility 
purchases  which  involve  mortgages, 
provide  a  projected  time  frame  for 
approval  by  ACF,  and  identify  the 
criteria  (i.e.,  loan  structure  and  terms) 
ACF  wrill  employ  in  approving  a 
mortgage. 

Response:  Section  1309.21(e)  of  the 
NPRM  has  been  substantially  revised. 
This  section  of  the  final  rule  reflects 
suggestions  made  in  the  comment  and 
our  experience  dealing  with  lenders 
who  have  loaned  money  to  Head  Start 
grantees  to  finance  the  purchase  of 
facilities.  Section  1309.22(a)  of  the  final 
rule  contains  provisions  required  in  a 
mortgage  agreement,  signed  by  a  grantee 
which  is  borrowing  money  to  finance 
the  purchase  of  a  facihty,  regarding 
circumstances  in  which  the  grantee 
defaults  on  the  loan  or  ceases  to  be  the 
designated  Head  Start  agency.  The 
purpose  of  this  section  is  to  make  sure 
that  Head  Start  facilities  continue  to  be 
available  to  provide  services  to  children 
and  families  in  the  community  and  are 
not  lost  to  Head  Start  because  of  the 
failure  of  a  grantee  to  meet  its  mortgage 
commitments,  or  because  the  grantee 
leaves  the  program.  In  carrying  out  this 
purpose  we  have  sought  to  be 
reasonable  and  fair  to  all  parties 
involved,  including  the  lender,  while 
protecting  HHS's  interest  in  the 
property. 

Ine  final  rule  includes  a  description 
of  the  terms  which  must  be  included  in 
the  mortgage  agreement  for  a  facility 
purchased  with  Head  Start  grant  funds. 
These  are  agreements  which  must  be 
followed  if  the  grantee  defaults  or  the 
grantee  agency  ceases  to  be  the 
designated  Head  Start  agency.  While  no 
attempt  is  made  to  specify  all  the  terms 
which  such  agreements  must  contain, 
§  1309.22(a)  does  establish  certain 
required  provisions  of  these  agreements. 
For  example,  such  agreements  must 
provide  that  in  the  case  of  a  default  by 
the  grantee  ACF  has  the  right  to  ensure 
the  default  is  cured  by  the  grantee  or 
another  agency  designated  by  ACF.  The 
successor  grantee  would  assume 
obligations  and  rights  under  the  loan 
and  mortgage  agreements  with  the 
lender.  The  assumption  of  obligations 
under  the  loan  is  subject  to  the  approval 
of  the  mortgagee  or  creditor,  which  may 
not  be  unreasonably  withheld.  ACF  is 
requiring  that  the  agreement  provides 
ACF  60  days  upon  notification  by  the 
grantee  of  default  to  ensure  the  default 
is  cured.  The  60  day  period  is  an 
increase  over  the  30  day  period  required 
in  the  NPRM.  ACF  is  lengthening  the 
required  period  before  foreclosure 
because  it  is  likely  that  the  agency  will 
need  the  full  60  days  in  some  instances 
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to  intervene.  The  Head  Start  program's 
response  will  require  determining  why 
the  grantee  dpd  not  fulfill  its  obligations 
under  the  mortgage,  whether  it  has  the 
capacity  to  n  isolve  the  problem  without 
the  intervenl  ion  of  the  Head  Start 
program,  whjther  additional  assistance 
is  needed,  aiid  whether  the  grantee's 
failure  is  grounds  for  summary 
suspension.  If  the  grantee  is  suspended, 
an  interim  gnantee  will  have  to  be 
identified  wtich  will  continue  to 
operate  the  Head  Start  program. 

ACF  has  n  vised  the  language  in 
paragraph  (c  to  provide  that  the 
mortgagee  oij  creditor  shall  pay  ACF  that 
percentage  ojf  the  proceeds  from  the 
foreclosure  «le  of  the  property 
attributable  lo  the  Federal  share  in  the 
value  of  the  jroperty.  The  new  language 
more  clearly  states  the  requirement  for 
calculating  t  le  amount  of  the  sale 
proceeds  duu  the  Federal  Government. 
The  Federal  share  of  a  facility 
purchased  v>jith  Head  Start  grant  funds 
and  sold  after  foreclosure  by  a  lender  is 
calculated  bised  on  the  amount  of  the 
Federal  conoibution  to  the  cost  of 
acquiring  the  facility.  For  a  faciUty 
purchased  tlirough  use  of  a  mortgage  the 
amount  of  trie  Federal  contribution 
includes  grant  funds  used  for  the  down 
payment  on  khe  facility,  payments  on 
the  principal  and  interest  on  the 
mortgage  and  the  cost  of  any 
renovations. 

Section  130'.K22 — Insumnce,  Bonding 
and  Maintenance  (§  1309.23  of  Final 
Rule) 

Con^ments:  One  comment  to 
§  1309.22(a)ji)  of  the  NfPRM  (now 
§  1309.23  offthe  final  rule)  states  that  it 
is  assumed  ijiat  this  provision  is  not 
intended  to  prevent  lenders  from 
obtaining  sti  indard  mortgagee  title 
insurance  c<  iverage  to  safeguard  their 
interests  in  Ihe  facihty.  A  second 
respondent  suggests  that,  in  addition  to 
title  insurance  and  physical  destruction 
insurance,  other  insurance,  such  as 
general  liabi  lity  and  builder's  risk 
insurance,  vrill  be  needed  to  reflect 
ownership  snd  contractual  obligations. 
This  comm«  nt  states  that  physical 
destruction  insurance  should  cover  the 
"replacement  value"  rather  than  the 
"full  appraiked  value  of  the  facility," 
since  an  ap]  iraisal  may  not  reflect  the 
actual  cost  <  if  the  facility  and  its 
contents. 

flesponse  The  assumption  of  the  first 
respondent  is  correct.  With  respect  to 
the  second  ;oinment,  we  have  changed 
§1309.22(a  oftheNPRM(§  1309.23(a) 
of  the  final  rule)  to  require  grantees  to 
provide  the  same  insurance  coverage  as 
they  providB  to  other  property  owned  by 
them,  but  n  Dt  less  than  the  coverage 


delineated  in  this  rule,  and  physical 
destruction  insurance  for  the  full 
replacement  value  of  the  facility. 
General  liability  insurance  is  covered  by 
45  CFR  1301.11(a),  which  requires 
private  Head  Start  grantees  and  delegate 
agencies  to  carry  reasonable  amoimts  of 
student  accident  insurance,  liability 
insurance  for  accidents  on  their 
premises,  and  transportation  liability 
insurance. 

Section  1309.33— Inspection 

Comment:  This  section,  which 
concerns  the  inspection  of  modular  unit 
installations,  received  one  comment, 
which  suggests  that  we  allow  state 
officials  to  do  these  inspections.  The 
reason  is  the  same  as  the  reason  for  the 
comment  made  to  §  1309. 10(j),  above, 
that  in  rural  areas  it  may  be  difficult  to 
obtain  engineers  to  do  the  inspections. 

Response:  Our  response  here  is  the 
same  as  it  for  the  similar  comment  to 
§  1309.10(j):  We  have  changed  the 
language  of  the  NPRM  to  allow 
architects  as  well  as  engineers  to  make 
the  inspections,  but  have  not  otherwise 
altered  the  NPRM.  As  with  §  1309. 10(j). 
we  wish  to  make  it  clear  that  any 
engineer  or  architect  qualified  to  judge 
the  soundness  of  the  modular  unit  and 
its  installation — whether  working  in  the 
private  or  public  sector — may  make  the 
certification. 

Section  1309.41 — Record  Retention 

Comment:  A  comment  was  received 
stating  that  it  should  be  explicitly  stated 
that  the  record-keeping  requirements  of 
this  section  are  not  meant  to  apply  to 
lenders. 

Response:  The  NPRM  states  that  all 
records  pertinent  to  the  purchase  must 
be  maintained  by  the  grantee  for  the 
period  stated.  Since  this  is  clear  by 
itself,  we  state  here  only  that  this 
requirement  applies  to  Head  Start 
grantees  only  and  has  no  appUcation  to 
lenders. 

Section  1309.42— Audit  of  Mortgage; 
Five  Year  Appraisal — (Reference  to  Five 
Year  Appraisal  Has  Been  Deleted  From 
the  Final  Rule) 

Comment:  A  comment  on  this  section, 
which  requires  an  appraisal  of  the  value 
of  a  facility  purchased  with  grant  funds 
at  least  once  every  five  years,  states  that 
the  appraisal  will  be  uimecessary  and  a 
poor  use  of  program  money. 

Response:  Upon  reconsideration,  we 
agree  with  the  respondent  that  the 
requirement  of  an  appraisal  of  the 
property  at  least  once  every  five  years  is 
unnecessary  and  not  the  best  use  of 
scarce  grant  funds.  We  have  deleted  this 
requirement. 


Section  1309.43 — Use  of  Grant  Funds  to 
Pay  Fees 

We  received  no  comments  on  this 
section  and  made  no  technical  changes. 

Section  1309.44 — Program  Income 
(Deleted  From  the  Final  Rule) 

Comments:  Two  comments  on  this 
section  disagree  with  the  mandate  of 
this  section  that  program  income,  other 
than  income  from  the  sale  of  equipment 
or  real  property  purchased  with  grant 
funds,  be  deducted  from  the  total 
allowable  costs  of  the  buuget  period  in 
which  the  income  was  produced. 

Response:  Generally,  grantees  are 
authorized  to  use  program  income 
under  the  additional  costs  alternative 
(which  allows  the  use  of  the  income  to 
further  eligible  program  objectives) 
unless  there  are  persuasive  reasons  not 
to  allow  this  alternative.  The  NPRM, 
however,  limits  the  use  of  income 
derived  from  a  facility  purchased  with 
grant  funds  to  the  deductive  alternative, 
which  requires  the  income  to  be 
deducted  from  the  grantee's  total  costs 
for  the  budget  period.  Upon  reflection, 
we  are  no  longer  convinced  that  there 
are  persuasive  reasons  to  limit  grantees' 
flexibility  on  the  use  of  this  program 
income  as  a  general  rule,  and  this 
section  has  been  deleted  to  reflect  this 
change.  Questions  regarding  program 
income  from  the  sale  or  rental  of  real 
property  purchased  with  grant  funds 
will  be  answered  by  reference  to  the 
applicable  provisions  of  45  CFR  part  74 
or  part  92.  We  wish  to  encourage 
grantees  to  collocate  services  with  other 
service  providers  in  the  community  and 
to  use  the  facility,  and  program  income 
generated  from  it,  to  further  the  goals 
and  objectives  of  the  program. 

Section  1309.45 — Independent  Analysis 
(Redesignated  §  1309.44  in  This  Final 
Rule) 

Comment:  One  comment  to  this 
section  was  received,  which  proposed 
that  this  analysis  should  be  conducted 
within  45  days  to  avoid  the  risk  of 
grantees  losing  lenders  and  facilities. 

Response:  We  appreciate  that  the 
independent  analysis  should  not  unduly 
delay  a  decision  on  the  application.  On 
the  other  hand  if  there  were  an 
unusually  complicated  transaction 
presented  it  would  not  be  advisable  to 
abandon  the  analysis  because  the  45  day 
period  had  expired.  We  therefore  view 
this  45  day  period  as  a  goal  which  we 
expect  to  achieve  in  the  future  except 
under  unusual  circumstances. 

This  section  has  been  redesignated 
§  1309.44  as  a  result  of  the  deletion  of 
the  NPRM  section  on  program  income. 
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V.  Impact  Analysis 

Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  This  Final 
Rule  implements  the  statutory  authority 
for  Head  Start  grantees  to  apply  to  use 
grant  funds  to  purchase  facilities. 
Congress  made  no  additional 
appropriation  to  fund  this  new 
authority,  however,  and  so  any  money 
spent  toward  the  purchase  of  facilities 
for  Head  Start  programs  is  money  that 
would  have  been  spent  otherwise  by  the 
program  or  other  programs  from  the 
same  appropriation  amount. 

Regulatory  Flexibility  Act  of  1980 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  CH.  6)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 
requirements  on  small  businesses.  For 
each  rule  with  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities"  an  analysis  must  be  prepared 
describing  the  rule's  impact  on  small 
entities. 

Small  entities  are  defined  by  the  Act 
to  include  small  businesses,  small  non- 
profit organizations  and  small 
governmental  entities.  While  these 
regulations  would  affect  small  entities, 
they  would  not  affect  a  substantial 
number.  Furthermore,  the  cost  of  the 
application  process  and  other  activities 
undertaken  as  a  result  of  these 
regulations  will  not  have  a  significant 
economic  impact  because  the  Head  Start 
program  covers  80%  of  the  allowable 
costs  of  grantees  under  the  program.  The 
remaining  costs  associated  with 
compliance  are  part  of  the  share  of  costs 
grantees  agree  to  meet  from  their  own 
resources  when  they  enter  the  Head 
Start  program.  For  these  reasons,  the 
Secretary  certifies  that  this  rule  will  not 
have  a  significant  impact  on  substantial 
numbers  of  small  entities. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995.  Pub.  L.  104-13,  all  Departments 
are  required  to  submit  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  any  reporting  or 
record-keeping  requirement  inherent  in 
a  proposed  or  final  rule.  This  final  rule 
contains  information  collection  and 
record-keeping  requirements  in 
§§  1309.10  (application),  1309.40 
(copies  of  documents),  and  1309.41 
(record  retention)  which  have  been 
submitted  to  0MB  for  review  and 


approval  in  accordance  with  the 
Paperwork  Reduction  Act. 

The  respondents  to  the  information 
collection  requirements  in  the  rule  are 
Head  Start  grantees  who  may  be  State  or 
local  non-profit  agencies  or 
organizations.  The  Department  needs  to 
require  this  collection  of  information  in 
order  to  assure  that  grantees  who  apply 
for  approval  to  purchase  a  facility  with 
Head  Start  funds  have  followed  certain 
necessary  legal  and  administrative 
procedures.  Also  these  collection  of 
information  requirements  are  necessary 
for  monitoring  purposes. 

The  grantees  who  will  be  affected  by 
these  requirements  will  be  those  who 
request  approval  and  are  approved  to 
purchase  facilities  for  the  purpose  of 
operating  a  Head  Start  program.  Based 
on  the  average  number  of  grantees  who 
have  requested  approval  from  the 
Department  since  the  statutory  authority 
became  effective,  October  7, 1992,  the 
estimated  annual  niunber  of  grantees 
that  will  be  affected  is  200. 

The  actual  submittal  of  an  application 
(§  1309.10)  from  a  grantee  to  purchase  a 
facility  is  a  one  time  activity  which  is 
preceded  by  a  number  of  preparatory 
activities.  We  estimate  the  time  it  will 
take  to  prepare  the  application  in 
accordance  with  the  requirements  of 
this  rule  is  40  hours  per  grantee, 
calculated  over  a  period  of  time.  On  an 
annual  basis,  the  total  hours  estimated 
for  submittal  of  applications  from 
grantees  are  8,000. 

For  copies  of  documents  (§  1309.40) 
and  record  retention  (§  1309.41) 
activities,  we  estimate  the  number  of 
hours  to  be  1  hour  per  grantee  and  the 
total  annual  hours  for  all  grantees  who 
submit  applications  to  be  200. 

The  Administration  for  Children  and 
Families  (ACF)  will  consider  comments 
by  the  public  on  these  proposed 
collections  of  information  in: 

•  Evaluating  whether  the  proposed 
collections  are  necessary  for  the  proper 
performance  of  the  functions  of  ACF, 
including  whether  the  information  will 
have  practical  utility; 

•  ETvaluating  the  accuracy  of  ACF's 
estimate  of  the  burden  of  the  proposed 
collections  of  information; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  this  final  rule  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 


within  30  days  of  publication.  Written 
comments  to  OMB  for  the  proposed 
inform.ation  collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW, 
Washington,  DC  20503,  Attn:  Wendy 
Taylor. 

List  of  Subjects  in  45  CFR  Part  1309 

Acquisition,  Facilities  Purchase,  Head 
Start,  Real  Property,  Modular  Units. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.600.  Project  Head  Start) 

Dated:  August  3, 1998. 
Olivia  A.  Golden, 
Assistant  Secretary  for  Children  and  Families. 

Approved:  October  28, 1998. 
Donna  E.  Shalala, 
Secretary. 

For  the  reasons  set  forth  in  the 
Preamble.  45  CFR  Chapter  XIII  is 
amended  by  adding  Part  1309  as 
follows: 

PART  1309— HEAD  START  FACILITIES 
PURCHASE 

Sut>part  A — General 

Sec. 

1 309. 1  Purpose  and  application. 

1 309. 2  Approval  of  previously  purchased 
facilities. 

1309.3.    Definitions. 

Subpart  B — Application  Procedures 

1309.10  Application. 

1309.11  Cost  comparison. 

1309.12  Timely  decisions. 

Subpart  C — Protection  of  Federal  Interest 

1309.20  Title. 

1309.21  Recording  of  Federal  interest  and 
other  protection  of  Federal  interest. 

1309.22  Rights  and  responsibilities  in  the 
event  of  grantee's  default  on  mortgage,  or 
withdrawal  or  termination. 

1309.23  Insurance,  bonding,  and 
maintenance. 

Subpart  D — Modular  Units 

1309.30  General. 

1309.31  Site  description. 

1309.32  Statement  of  procurement 
procedure  for  modular  units. 

1309.33  Inspection 

1 309. 34  Costs  of  installation  of  modular 
unit 

Subpart  E — Other  Administrative  Provisions 

1309.40  Copies  of  documents. 

1309.41  Record  retention. 

1309.42  Audit  of  mortgage. 

1309.43  Use  of  grant  funds  to  pay  fees. 

1309.44  Independent  analysis. 

Authority:  42  U.S.C.  9801  et  seq. 

Subpart  A — General 

§  1 309. 1    Purpose  and  application. 

This  part  prescribes  regulations 
implementing  sections  644(c)  and  644(f) 
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of  the  Head  start  Act.  42  U.S.C.  9801  et 
seq.,  as  it  ap  )lies  to  grantees  operating 
Head  Start  p  rograms  under  the  Act.  It 
describes  the  procedures  for  applying 
for  Head  Start  grant  funds  to  purchase 
facilities  in  Which  to  operate  Head  Start 
programs,  and  the  conditions  under 
which  grant  'funds  may  be  awarded  to 
purchase  facilities.  It  also  specifies  the 
measures  which  must  be  taken  to 
protect  the  Federal  interest  in  facilities 
purchased  with  Head  Start  grant  funds. 

§1309u!    Apflrovai  of  previously  purchased 
facilities.       j 

Head  Star^  grantees  which  purchased 
facilities  after  December  31,  1986,  and 
before  October  7,  1992,  may  request 
retroactive  approval  of  the  purchase  by 
submitting  a  n  application  which 
conforms  to  the  requirements  of  this 
Part  and  the  Act.  Grant  funds  may  be 
used  to  pay  facility  purchase  costs 
incurred  onlv  after  the  responsible  HHS 
official  approves  an  application  for  a 
previously  purchased  facility. 

§  1309.3    Definitions. 

As  used  irt  this  part, 


ACF  mei 
Children  an 
Department 
Services,  an 
Offices. 

Acquire 
or  in  part  wi 
through  pa 
of  a  mortgagi 


the  Administration  for 
Families  in  the 
)f  Health  and  Human 
includes  the  Regional 


ans  to  purchase  in  whole 
Head  Start  grant  funds 
ents  made  in  satisfaction 
agreement  (both  principal 
and  interest )[  as  a  down  payment,  for 
professional  |fees,  for  closing  costs,  and 
for  any  otheit  costs  associated  with  the 
purchase  of  the  property  that  are  usual 
and  customdry  for  the  locality. 

Act  means  the  Head  Start  Act,  42 
U.S.C.  sectidn  9801,  et  seq. 

ACYF  means  the  Administration  on 
Children,  Youth  and  Families,  a 
component  of  the  Administration  for 
Children  an<|  Families  in  the 
Department  tf  Health  and  Human 
Services.       j 

Facility  means  a  structure  such  as  a 
building  or  modular  unit  appropriate  for 
use  by  a  Head  Start  grantee  to  carry  out 
a  Head  Start  program. 

Grant  funis  means  Federal  financial 
assistance  received  by  a  grantee  from 
ACF  to  administer  a  Head  Start  program 
pursuant  to  me  Head  Start  Act. 

Grantee  means  the  local  public, 
private  non-profit  or  for-profit  agency 
designated  to  operate  a  program 
pursuant  to  42  U.S.C.  9836  or  42  U.S.C. 
9840a.  j 

Head  Start  center  or  a  direct  support 
facility  for  alHead  Start  program  means 
a  facility  used  primarily  to  provide 
Head  Start  services  to  children  and  their 
families,  or  lor  administrative  or  other 


activities  necessary  to  the  conduct  of  the 
Head  Start  program. 

Modular  unit  means  a  portable 
prefabricated  structure  made  at  another 
location  and  moved  to  a  site  for  use  by 
a  Head  Start  grantee  to  carry  out  a  Head 
Start  program. 

Purchase  means  to  buy  an  existing 
facility,  either  outright  or  through  a 
mortgage.  Purchase  also  refers  to  an 
approved  purchase  of  a  facility, 
commenced  between  December  31,  1986 
and  October  7,  1992,  as  permitted  by  the 
Head  Start  Act,  and  by  §  1309.2  of  this 
part. 

Real  property  means  land,  including 
land  improvements,  structures  and 
appurtenances  thereto,  excluding 
movable  machinery  and  equipment. 

Responsible  HHS  official  means  the 
official  who  is  authorized  to  make  the 
grant  of  financial  assistance  to  operate  a 
Head  Start  program,  or  such  official's 
designee. 

Subpart  B — Application  Procedures 

§1309.10    Application. 

A  grantee  which  proposes  to  use  grant 
funds  to  purchase  a  facility  must  submit 
a  written  application  to  the  responsible 
HHS  official.  The  application  must 
include  the  following  information: 

(a)  A  legal  description  of  the  site  of 
the  facility,  and  an  explanation  of  the 
appropriateness  of  the  location  to  the 
grantee's  service  area,  including  a 
statement  of  the  effect  that  purchase  of 
the  facility  has  had  or  will  have  on  the 
transportation  of  children  to  the 
program,  on  the  grantee's  ability  to 
collaborate  with  other  child  care,  social 
services  and  health  providers,  and  on  all 
other  program  activities  smd  services. 

(b)  Plans  and  specifications  of  the 
facility,  including  information  on  the 
size  and  type  of  structure,  the  number 
and  a  description  of  the  rooms  and  the 
lot  on  which  the  building  is  located 
(including  the  space  available  for  a 
playground  and  for  parking). 

(c)  The  cost  comparison  described  in 
§1309.11  of  this  part. 

(d)  If  minor  renovations  are  necessary 
to  make  the  facility  suitable  to  carry  out 
the  Head  Start  program,  a  description  of 
the  renovations,  and  the  plans  and 
specifications  required  by  paragraph  (b) 
of  this  section  for  the  facility  as  it  will 
be  after  renovations  are  complete. 

(e)  The  intended  uses  of  the  facility, 
including  information  demonstrating 
that  the  facility  will  be  used  principally 
as  a  Head  Start  center  or  a  direct 
support  facility  for  a  Head  Start 
program.  If  the  facility  is  to  be  used  for 
purposes  in  addition  to  the  operation  of 
the  Head  Start  program,  the  grantee 


must  state  what  portion  of  the  facility  is 
to  be  used  for  such  other  purposes. 

(f)  Assurance  that  the  facility 
complies  (or  will  comply  after 
completion  of  the  renovations  described 
in  paragraph  (d)  of  this  section)  with 
local  licensing  and  code  requirements, 
the  access  requirements  of  the 
Americans  with  Disabilities  Act  (ADA), 
if  applicable,  and  section  504  of  the 
Rehabihtation  Act  of  1973.  The  grantee 
also  will  assure  that  it  has  met  the 
requirements  of  the  Flood  Disaster 
Protection  Act  of  1973,  if  applicable. 

(g)  If  the  grantee  is  claiming  that  the 
lack  of  alternative  facilities  will  prevent 
or  would  have  prevented  operation  of 
the  program,  a  statement  of  how  it  was 
determined  that  there  is  or  was  a  lack 
of  alternative  facilities.  This  statement 
must  be  supported,  whenever  possible, 
by  a  written  statement  from  a  licensed 
real  estate  professional  in  the  grantee's 
service  area.  If  a  grantee  requesting 
approval  of  the  previous  purchase  of  a 
facility  is  unable  to  provide  such 
statements  based  on  circiunstances 
which  existed  at  the  time  of  the 
purchase,  the  grantee  and  the  licensed 
real  estate  professional  may  use  present 
conditions  as  a  basis  for  making  the 
determination. 

(h)  The  terms  of  any  proposed  or 
existing  loan(s)  related  to  the  purchase 
of  the  facility  and  the  repayment  plans 
(detailing  balloon  payments  or  other 
unconventional  terms,  if  any)  and 
information  on  all  other  sources  of 
funding  of  the  purchase,  including  any 
restrictions  or  conditions  imposed  by 
other  funding  sources. 

(i)  A  statement  of  the  effect  that  the 
purchase  of  the  facility  would  have  on 
the  grantee's  meeting  of  the  non-Federal 
share  requirement  of  section  640(b)  of 
the  Head  Start  Act.  including  whether 
the  grantee  is  seeking  a  waiver  of  its 
non-Federal  share  obligation  under  that 
sectionof  the  Act. 

(j)  Certification  by  a  licensed  engineer 
or  architect  that  the  building  is 
structurally  sound  and  safe  for  use  as  a 
Head  Start  facility.  If  minor  renovations 
are  necessary  to  make  the  facility 
suitable  for  use  to  carry  out  a  Head  Start 
program,  the  application  must  include  a 
certification  by  a  licensed  engineer  or 
architect  as  to  the  cost  and  technical 
appropriateness  of  the  proposed 
renovations. 

(k)  A  statement  of  the  effect  that  the 
purchase  of  a  facility  would  have  on  the 
grantee's  ability  to  meet  the  limitation 
on  development  and  administrative 
costs  in  section  644(b)  of  the  Head  Start 
Act.  One-time  fees  and  expenses 
necessary  to  the  purchase,  such  as  the 
down  payment,  the  cost  of  necessary 
minor  renovations,  loan  fees  and  related 
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expenses,  and  fees  paid  to  attorneys, 
engineers,  and  appraisers,  are  not 
considered  to  be  administrative  costs. 

(1)  A  proposed  schedule  for 
acquisition,  renovation  and  occupancy 
of  the  facility. 

(m)  Reasonable  assurances  that  the 
applicant  will  obtain,  or  in  the  case  of 
a  previously  piuchased  facility,  has 
obtained  a  fee  simple  or  such  other 
estate  or  interest  in  the  site  sufficient  to 
assure  undisturbed  use  and  possession 
for  the  purpose  of  operating  the  Head 
Start  program.  If  the  grantee  proposes  to 
purchase  a  facility  without  also 
purchasing  the  land  on  which  the 
facility  is  situated,  the  application  must 
describe  the  easement,  right  of  way  or 
land  rental  it  will  obtain  or  has  obtained 
to  allow  it  sufficient  access  to  the 
facility. 

(n)  An  assessment  of  the  impact  of  the 
proposed  acquisition  on  the  human 
environment  if  it  involves  significant 
renovation  or  a  significant  change  in 
land  use,  including  substantial  increases 
in  traffic  in  the  surrounding  area  due  to 
the  provision  of  Head  Start 
transportation  services,  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C))  and  its  implementing 
regulations  (40  CFR  parts  1500-1508), 
and  a  report  showing  the  results  of  tests 
for  environmental  hazards  present  in 
the  facility,  ground  water,  and  soil  (or 
justification  why  such  testing  is  not 
necessary).  In  addition,  such 
information  as  may  be  necessary  to 
comply  with  the  National  Historic 
Preservation  Act  of  1966  (16  U.S.C. 
470f)  must  be  included. 

(o)  Assurance  that  the  grantee  will 
comply  with  the  requirements  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970,  as  amended  (42  U.S.C.  4601  et 
seq.  and  49  CFR  part  24),  and 
information  about  the  costs  that  may  be 
incurred  due  to  compliance  with  this 
Act. 

(p)  A  statement  of  the  share  of  the  cost 
of  purchase  that  v^rill  be  paid  with  gra^t 
funds. 

(q)  For  a  grantee  seeking  approval  of 
a  previous  purchase,  a  statement  of  the 
extent  to  which  it  has  attempted  to 
comply  and  vnll  be  able  to  comply  with 
the  provisions  of  §  1309.22(a)  of  this 
part. 

(r)  Such  additional  information  as  the 
responsible  HHS  official  may  require. 

§1309.11    Cost  comparison. 

(a)  A  grantee  proposing  to  purchase  a 
facility  with  grant  funds  must  submit  a 
detailed  estimate  of  the  cost  of  the 
proposed  purchase,  including  the  cost 
of  any  necessary  minor  renovations,  and 


must  compare  the  cost  of  purchasing  the 
proposed  facility  to  the  cost  of  renting 
an  alternative  facility. 

(b)  All  costs  of  purchase  and 
ownership  must  be  identified, 
including,  but  not  limited  to, 
professional  fees,  minor  renovation 
costs,  moving  expenses,  additional 
transportation  costs,  maintenance,  taxes, 
insurance,  and  easements,  rights  of  way 
or  land  rentals.  An  independent 
appraisal  of  the  current  value  of  the 
facility  proposed  to  be  purchased  or 
previously  purchased,  made  by  a 
professional  appraiser,  must  be 
included. 

(c)  The  comparison  described  in 
paragraph  (a)  of  this  section  must 
compare  the  cost  of  the  proposed 
facility  to  the  cost  of  the  facility 
currently  used  by  the  grantee,  unless  the 
grantee  has  no  current  faciUty,  will  lose 
the  use  of  its  current  facility,  intends  to 
continue  to  use  its  current  facility  after 
it  purchases  the  new  facility,  or  has 
shovm  to  the  satisfaction  of  the 
responsible  HHS  official  that  its  existing 
facility  is  inadequate.  Where  the 
grantee's  current  facility  is  not  used  as 
the  alternate  facility,  the  grantee  must 
use  for  comparison  a  facility  (or 
facilities)  available  for  lease  in  the 
grantee's  service  area  and  which  are 
usable  as  a  Head  Start  facility  (meaning 
a  facility  large  enough  to  meet  the 
foreseeable  needs  of  the  Head  Start 
grantee,  and  which  complies  with  local 
licensing  and  code  requirements  and  the 
access  requirements  of  the  Americans 
With  Disabilities  Act,  if  applicable,  and 
section  504  of  the  Rehabilitation  Act  of 
1973)  or  which  can  be  made  useable 
through  minor  renovation,  the  cost  of 
which  shall  be  included  in  the  cost 
comparison.  In  the  case  of  an 
application  for  approval  of  the  previous 
purchase  of  a  facility,  the  cost  of  the 
present  facility  must  be  compared  to  the 
cost  of  the  facility  used  by  the  grantee 
before  purchase  of  its  current  facility.  If 
the  facility  used  by  the  grantee  before 
the  purchase  of  its  present  facility  was 
deemed  inadequate  by  the  responsible 
HHS  official,  the  grantee  had  no 
previous  facility,  or  if  the  grantee 
continued  to  use  its  previous  facility 
after  the  current  facility  was  purchased 
the  alternative  facility  shall  be  an 
available,  appropriate  facility  (or 
facilities)  of  comparable  size  that  was 
available  for  rent  in  the  grantee's  service 
area  at  the  time  of  its  purchase  of  the 
current  facility. 

(d)  The  grantee  must  separately 
delineate  the  following  expenses  in  the 
application: 

(1)  One-time  costs,  including,  but  not 
limited  to,  the  down  payment, 
professional  fees,  moving  expenses,  the 


cost  of  site  preparation  and  installation 
of  a  modular  unit,  and  the  costs  of 
necessary  minor  renovations;  and 

(2)  Ongoing  costs,  including,  but  not 
limited  to,  mortgage  payments, 
insurance  premiums,  maintenance 
costs,  and  property  taxes.  If  the  grantee 
is  exempt  from  the  payment  of  property 
taxes,  this  fact  must  be  stated. 

(e)  The  period  of  comparison  is 
twenty  years,  except  that  for  the 
purchase  of  a  modular  unit  the  period 
of  comparison  is  ten  years.  For  a 
proposed  purchase  the  period  of 
comparison  begins  on  the  date  on  which 
the  proposal  is  made.  For  approvals  of 
previous  purchases,  the  period  of 
comparison  begins  on  the  date  the 
purchase  of  the  faciUty  took  place. 

(f)  If  the  facility  is  to  be  used  for 
purposes  in  addition  to  the  operation  of 
the  Head  Start  program,  the  cost  of  use 
of  that  part  of  the  facility  used  for  such 
other  purposes  must  be  allocated  in 
accordance  with  applicable  Office  of 
Management  and  Budget  cost 
principles. 

§1309.12    Timely  decisions. 

The  responsible  HHS  official  shall 
promptly  review  and  make  final 
decisions  regarding  completed 
applications  under  this  part. 

Subpart  C — Protection  of  Federal 
Interest 

§1309.20   Titie. 

Title  to  facilities  acquired  with  grant 
funds  vests  with  the  grantee  upon 
acquisition,  subject  to  the  provisions  of 
this  part. 

§  1309.21    Recording  of  Federal  interest 
and  ott>«r  protection  of  Federal  interest 

(a)  The  Federal  Government  has  an 
interest  in  all  real  property  and 
equipment  purchased  with  grant  funds 
for  use  as  a  Head  Start  facility.  The 
responsible  HHS  official  may  agree  to 
subordinate  the  Federal  interest  in  such 
property  to  that  of  a  lender  which 
finances  the  purchase  of  the  property 
subject  to  the  conditions  set  forth  in 
paragraph  (0  of  this  section. 

(b)  Facilities  acquired  with  grant 
funds  may  not  be  mortgaged  or  used  as 
collateral,  or  sold  or  otherwise 
transferred  to  another  party,  without  the 
written  permission  of  the  responsible 
HHS  official. 

(c)  Use  of  the  facility  for  other  than 
the  purpose  for  which  the  facility  was 
funded,  without  the  express  written 
approval  of  the  responsible  HHS 
official,  is  prohibited. 

(d)  Immediately  upon  purchasing  a 
facility  with  grant  fimds,  or  receiving 
permission  to  use  funds  for  a  previously 
purchased  facility,  the  grantee  shall 
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record  a  Notice  of  Federal  Interest  in  the 
appropriate  official  records  for  the 
jurisdiction  lin  which  the  facility  is 
located.  Th4  Notice  shall  include  the 
following  idformation: 

(1)  The  date  of  the  award  of  grant 
funds  for  thp  purchase  of  the  property 
to  be  used  as  a  Head  Start  faciUty,  and 
the  address  and  legal  description  of  the 
property  to  be  purchased; 

(2)  That  the  grant  incorporated 
conditions  ^hich  include  restriction  on 
the  use  of  the  property  and  provide  for 
a  Federal  interest  in  the  property; 

(3)  That  tie  property  may  not  be  used 
for  any  purpose  inconsistent  with  that 
authorized  |>y  the  Head  Start  Act  and 
applicable  negulations; 

(4)  That  t^e  property  may  not  be 
mortgaged  ^r  used  as  collateral,  sold  or 
otherwise  tjjansferred  to  another  party, 
without  the  written  permission  of  the 
responsible  HHS  official; 

(5)  That  t^iese  grant  conditions  and 
reqixiremen^s  cannot  be  altered  or 
nullified  thtough  a  transfer  of 
ownership;  and 

(6)  The  nime  (including  signature) 
and  title  of  the  person  who  completed 
the  Notice  ^r  the  grantee  agency,  and 
the  date  of  the  Notice. 

(e)  Grantees  must  meet  all  of  the 
requiremenis  in  45  CFR  parts  74  or  92 
pertaining  lo  the  purchase  and 
disposition  of  real  property,  or  the  use 
and  disposal  of  equipment,  as 
appropriata. 

(f)  In  subordinating  its  interest  in  a 
facility  purchased  with  grant  funds,  the 
responsible!  HHS  official  does  not  waive 
application  of  paragraph  (d)  of  this 
section  and  §  1309.22.  A  written 
agreement  by  the  responsible  HHS 
official  to  subordinate  the  Federal 
interest  mupt  provide: 

(l)(i)  Tha  lender  shall  notify  the 
Office  of  the  Regional  Administrator. 
Administration  for  Children  and 
Families,  the  Office  of  the 
Commissioner,  Administration  on 
Children,  'VJouth  and  Families, 
Washingtoi,  D.C.,  and  the  Office  of  die 
General  Coiinsel,  Department  of  Health 
and  Humaa  Services,  Washington,  DC. 
or  their  suqcessor  agencies, 
immediately,  both  telephonically  and  in 
writing  of  i  ny  default  by  the  Head  Start 
grantee; 

(ii)  Writt  ;n  notice  of  default  must  be 
sent  by  reg  stered  mail  return  receipt 
requested;  md, 

(iii)  The  ender  will  not  foreclose  on 
the  property  until  at  least  60  days  after 
the  required  notice  by  the  lender  has 
been  sent. 

(2)  Suchjnotice  will  include: 

(i)  The  full  names,  addresses,  and 
telephone  ^umbers  of  the  lender  and  the 
Head  Start  grantee; 


(ii)  The  following  statement 
prominently  displayed  at  the  top  of  the 
first  page  of  the  notice:  "The  Federal 
Interest  in  certain  real  property  or 
equipment  used  for  the  Head  Start 
Program  may  be  at  risk.  Immediately 
give  this  notice  to  the  appropriate 
government  official"; 

(iii)  The  date  and  nature  of  the  default 
and  the  manner  in  which  the  default 
may  be  cured;  and 

(iv)  In  the  event  that  the  lender  will 
be  exercising  its  remedy  of  foreclosure 
or  other  remedies,  the  date  or  expected 
date  of  the  foreclosure  or  other 
remedies. 

(3)  Head  Start  grantees  which 
purchase  faciUties  with  respect  to  which 
the  responsible  HHS  official  has 
subordinated  the  Federal  Interest  to  that 
of  the  lender  must  keep  the  lender 
informed  of  the  current  addresses  and 
telephone  numbers  of  the  agencies  to 
which  the  lender  is  obligated  under 
paragraph  (b)  of  this  section  to  give 
notice  in  the  event  of  a  default. 

§  1 309.22    Rights  and  responsibilities  In 
the  event  of  grantee's  default  on  nwrtgage, 
or  withdrawal  or  termination. 

(a)  The  mortgage  agreement,  or 
security  agreement  in  the  case  of  a 
modular  unit  which  is  proposed  to  be 
purchased  under  a  chattel  mortgage, 
shall  provide  in  the  case  of  default  by 
the  grantee  or  the  withdrawal  or 
termination  of  the  grantee  from  the 
Head  Start  program  that  ACF  may 
intervene.  In  the  case  of  a  default,  the 
mortgage  agreement  or  security 
agreement  must  provide  that  ACF  may 
intervene  to  ensure  that  the  default  is 
cured  by  the  grantee  or  another  agency 
designated  by  ACF  and  that  the  lender 
shall  accept  the  payment  of  money  or 
performance  of  any  other  obligation  by 
ACF's  designee,  for  the  grantee,  as  if 
such  payment  of  money  or  performance 
had  been  made  by  the  grantee.  The 
agreement  shall  also  provide  that  ACF 
will  have  a  period  of  60  days  after 
notification  by  the  grantee  of  default  in 
which  to  intervene  to  attempt  to  cure 
the  default.  The  agreement  shall  further 
provide  that  in  the  event  of  a  default,  or 
the  withdrawal  or  termination  of  the 
grantee  the  mortgage  may  be  assimied 
by  an  organization  designated  by  ACF. 
The  mortgagee  or  creditor  will  have  the 
right  to  approve  the  organization 
designated  to  assume  the  mortgage,  but 
such  approval  will  not  be  withheld 
except  for  good  reason.  The  provisions 
required  for  inclusion  in  mortgages 
must  be  included  in  the  mortgages  of 
previously  purchased  facilities  unless  a 
convincing  justification  for  not  doing  so 
is  shown  by  the  Head  Start  grantee. 


(b)  The  grantee  must  immediately 
provide  the  responsible  HHS  official 
with  both  telephonic  and  vmtten 
notification  of  a  default  of  any 
description  on  the  part  of  the  grantee 
under  a  real  property  or  chattel 
mortgage. 

(c)  In  the  event  that  a  default  is  not 
cured  and  foreclosure  takes  place,  the 
mortgagee  or  creditor  shall  pay  ACF  that 
percentage  of  the  proceeds  from  the 
foreclosure  sale  of  the  property 
attributable  to  the  Federal  share  as 
defined  in  45  CFR  74.2.  or,  if  part  92  is 
applicable,  to  ACF's  share  as  defined  in 
45  CFR  92.3.  If  ACF  and  the  mortgagee 
or  creditor  have  agreed  that  ACF's 
Federal  interest  will  be  subordinated  to 
the  mortgagee's  or  creditor's  interest  in 
the  property,  that  agreement  must  be  set 
forth  in  a  written  subordination 
agreement  that  is  signed  by  the 
responsible  HHS  official  and  that 
complies  with  §  1309.21  and  any  other 
applicable  Federal  law. 

$1309.23    Insurance,  l}ondlng  and 
maintenance. 

(a)  At  the  time  of  acquiring  a  facility 
or  receiving  approval  for  the  previous 
purchase  of  a  facility,  the  grantee  shall 
obtain  insurance  coverage  for  the 
facility  which  is  of  the  same  type  as  the 
coverage  it  has  obtained  for  other  real 
property  it  owns,  which  includes 
student  liability  insurance  and  which  at 
least  meets  the  requirements  of  the 
coverage  specified  in  paragraphs  (a)(1) 
and  (2)  of  this  section  as  follows: 

(1)  A  title  insurance  policy  which 
insures  the  fee  interest  in  the  facility  for 
an  amount  not  less  than  the  full 
appraised  value  as  approved  by  ACF,  or 
the  amount  of  the  purchase  price, 
whichever  is  greater,  and  which 
contains  an  endorsement  identifying 
ACF  as  a  loss  payee  to  be  reimbursed  if 
the  title  fails.  If  no  endorsement  naming 
ACF  as  loss  payee  is  made,  the  grantee 
is  required  to  pay  ACF  the  title 
insurance  proceeds  it  receives  in  the 
event  of  title  failure;  and 

(2)  A  physical  destruction  insurance 
pdUcy,  including  flood  insurance  where 
appropriate,  which  insures  the  full 
replacement  value  of  the  facility  from 
risk  of  partial  and  total  physical 
destruction.  The  insurance  policy  is  to 
be  maintained  for  the  period  of  time  the 
facility  is  owned  by  the  grantee. 

(b)  The  grantee  snail  submit  copies  of 
such  insurance  policies  to  ACF  within 
five  days  of  acquiring  the  facility  or 
receiving  approval  for  the  previous 
purchase  of  a  facility.  If  the  grantee  has 
not  received  the  policies  in  time  to 
submit  copies  within  this  period,  it 
shall  submit  evidence  that  it  has 
obtained  the  appropriate  insurance 
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policies  within  five  days  of  acquiring 
the  facility  or  receiving  approval  for  the 
previous  purchase  of  a  facility,  and  it 
shall  submit  copies  of  the  policies 
within  five  days  of  its  receipt  of  them. 

(c)  The  grantee  must  maintain 
facilities  acquired  with  grant  funds  in  a 
manner  consistent  with  the  purposes  for 
which  the  funds  were  provided  and  in 
compliance  with  State  and  local 
govermnent  property  standards  and 
building  codes. 

Subpart  D — Modular  Units 

§1309.30    General. 

In  addition  to  the  special 
requirements  of  §§  1309.31-1309.34  of 
this  part,  the  proposed  purchase  or 
request  for  approval  of  a  previous 
purchase  of  a  modular  unit  is  subject  to 
all  of  the  requirements  of  this  part  with 
the  following  exceptions: 

(a)  Section  1309.10(j)  of  this  part, 
which  requires  a  certification  by  a 
licensed  engineer  or  architect  of  the 
structural  soimdness  of  a  facility  prior 
to  approval  of  an  application  for  grant 
funds,  is  replaced  by  §  1309.33;  and 

(b)  Section  1309.21(d)  of  this  part 
does  not  apply  to  the  proposed  purchase 
of  modular  units  if  the  land  on  which 
the  unit  is  installed  is  not  owned  by  the 
grantee. 

§  1 309.31    Site  description. 

(a)  An  application  for  the  purchase  or 
approval  of  a  previous  purchase  of  a 
modular  unit  must  state  specifically 
where  the  modular  unit  will  be 
installed,  and  whether  the  land  on 
which  the  modular  imit  will  be  installed 
will  be  purchased  by  the  grantee.  If  the 
grantee  does  not  propose  to  purchase 
land  on  which  to  install  the  modular 
unit  or  if  the  previously  purchased 
modular  unit  is  located  on  land  not 
owned  by  the  grantee,  the  application 
must  state  who  owns  the  land  on  which 
the  modular  unit  is  or  will  be  situated 
and  describe  the  easement,  right-of-way 
or  land  rental  it  will  obtain  or  has 
obtained  to  allow  it  sufficient  access  to 
the  modular  unit. 

(b)  Modular  units  which  are 
purchased  with  grant  funds  and  which 
are  not  permanently  affixed  to  land,  or 
which  are  affixed  to  land  which  is  not 
owned  by  the  grantee,  must  have  posted 
in  a  conspicuous  place  the  following 
notice:  "On  (date),  the  Department  of 
Health  and  Human  Services  (DHHS) 
awarded  (grant  number)  to  (Name  of 
grantee).  The  grant  provided  Federal 
funds  for  conduct  of  a  Head  Start 
program,  including  purchase  of  this 
modular  unit.  The  grant  incorporated 
conditions  which  included  restrictions 
on  the  use  and  disposition  of  this 


property,  and  provided  for  a  continuing 
Federal  interest  in  the  property. 
Specifically,  the  property  may  not  be 
used  for  any  purpose  other  than  the 
purpose  for  which  the  facility  was 
funded,  without  the  express  written 
approval  of  the  responsible  DHHS 
official,  or  sold  or  transferred  to  another 
party  without  the  written  permission  of 
the  responsible  DHHS  official.  These 
conditions  are  in  accordance  with  the 
statutory  provisions  set  forth  in  42 
U.S.C.  9839;  the  regulatory  provisions 
set  forth  in  45  CFR  part  1309,  45  CFR 
part  74  and  45  CFR  part  92;  and 
Administration  for  Children  and 
Families'  grants  policy." 

(c)  A  modular  imit  which  has  been 
approved  for  purchase  and  installation 
in  one  location  may  not  be  moved  to 
another  location  wdthout  the  written 
permission  of  the  responsible  HHS 
official. 

§1309.32    Statement  of  procurement 
procedure  for  modular  units. 

(a)  An  application  for  the  purchase  of 
a  modular  unit  must  include  a  statement 
describing  the  procedures  which  will  be 
used  by  the  grantee  to  purchase  the 
modular  unit. 

(b)  This  statement  must  include  a 
copy  of  the  specifications  for  the  unit 
which  is  proposed  to  be  purchased  and 
assurance  that  the  grantee  will  comply 
with  procurement  procedures  in  45  CFR 
parts  74  and  92,  including  assurance 
that  all  transactions  urill  be  conducted 
in  a  manner  to  provide,  to  the  maximum 
extent  practical,  open  and  tree 
competition.  A  grantee  requesting 
approval  of  a  previous  purchase  of  a 
modular  unit  also  must  include  a  copy 
of  the  specifications  for  its  unit. 

§1309.33    Inspection. 

A  grantee  which  purchases  a  modular 
unit  with  grant  funds  or  receives 
approval  of  a  previous  purchase  must 
have  the  modular  unit  inspected  by  a 
licensed  engineer  or  architect  within  15 
calendar  days  of  its  installation  or 
approval  of  a  previous  purchase,  and 
must  submit  to  the  responsible  HHS 
official  the  engineer's  or  architect's 
inspection  report  within  30  calendar 
days  of  the  inspection. 

§  1 309.34    Costs  of  installation  of  modular 
unit. 

Consistent  with  the  cost  principles 
referred  to  in  45  CFR  part  74  and  45 
CFR  part  92,  all  reasonable  costs 
necessary  to  the  installation  of  a 
modular  unit  the  purchase  of  which  has 
been  approved  by  the  responsible  HHS 
official  are  payable  with  grant  funds. 
Such  costs  include,  but  are  not  limited 
to,  payments  for  public  utility  hook-ups, 
site  surveys  and  soil  investigations. 


Subpart  E— Other  Administrative 
Provisions 

§  1 309.40    Copies  of  docun>ents. 

Certified  copies  of  the  deed,  loan 
instrument,  mortgage,  and  any  other 
legal  documents  related  to  the  purchase 
of  the  facility  or  to  the  discharge  of  any 
debt  secured  by  the  facility  must  be 
submitted  to  the  responsible  HHS 
official  within  ten  days  of  their 
execution. 

§  1309.41    Record  retention. 

All  records  pertinent  to  the  purchase 
of  a  facility  must  be  retained  by  the 
grantee  for  a  period  equal  to  the  period 
of  the  grantee's  ownership  of  the  facility 
plus  three  years. 

§  1 309.42    Audit  Of  mortgage. 

Any  audit  of  a  grantee  which  has 
purchased  a  facility  writh  grant  funds 
shall  include  an  audit  of  any  mortgage 
or  encumbrance  on  the  facility. 
Reasonable  and  necessary  fees  for  this 
audit  are  payable  writh  grant  funds. 

§1309.43    Use  of  grant  funds  to  pay  fees. 

Consistent  with  the  cost  principles 
referred  to  in  45  CFR  part  74  and  45 
CFR  part  92,  reasonable  fees  and  costs 
associated  with  and  necessary  to  the 
purchase  of  a  facility  (including 
reasonable  and  necessary  fees  and  costs 
incurred  prior  to  the  submission  of  an 
application  under  §  1309.10  of  this  part 
or  prior  to  the  purchase  of  the  facility) 
are  payable  with  grant  funds,  but 
require  prior,  written  approval  of  the 
responsible  HHS  official. 

§1309.44    Independent  analysis. 

(a)  The  responsible  HHS  official  may 
direct  the  grantee  applying  for  funds  to 
purchase  a  facility  to  obtain  an 
independent  analysis  of  the  cost 
comparison  submitted  by  the  grantee 
pursuant  to  §  1309.11  of  this  part,  or  the 
statement  under  §  1309.10(g)  of  this 
part,  or  both,  if,  in  the  judgment  of  the 
official,  such  an  analysis  is  necessary  to 
adequately  review  a  proposal  submitted 
under  this  part. 

(b)  The  analysis  shall  be  in  writing 
and  shall  be  made  by  a  qualified, 
disinterested  real  estate  professional  in 
the  community  in  which  the  property 
proposed  to  be  purchased  is. situated. 

(c)  Section  1309.43  of  this  part  applies 
to  payment  of  the  cost  of  the  analysis. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPartO 

IFCC  98-136]! 

Rules  To  Reflect  the  Elimination  of  the 
Competitioni  Division 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Fina  rule. 


June  29,  19? 
eliminates  < 
the  Office  ol 
conclude  th< 
reassignmer 
will  make : 


SUMMARY:  Tl  is  document  amends  the 
Commission's  rules  to  reflect:  the 
elimination  bf  the  Competition  Division 
within  the  Office  of  General  Counsel; 
changes  in  tke  functions  of  the  Office  of 
General  Coufisel  and  Office  of  Plans  and 
Policy;  and  4  delegation  of  authority  to 
the  Common  Carrier  Bureau  to  act  on 
applications  for  determinations  of 
exempt  teleqommunications  company 
status.  j 

EFFECTIVE  D/^TE:  February  8.  1999. 
FOR  FURTHErt  INFORMATION  CONTACT: 
Rebecca  Dorch.  Office  of  Engineering 
and  Technology.  (202)  418-1868. 
SUPPLEMENTARY  INFORMATION: 

1.  Through  this  Order,  FCC  98-136, 
adopted  Junfe  23, 1998,  and  released 

the  Commission 
ie  Competition  Division  of 
General  Counsel.  We 
^t  this  action,  and 
of  the  personnel  involved, 
jre  effective  and  efficient 
use  of  the  Commission's  scarce 
resources. 

2.  The  implementation  of  this 
decision  rec  uires  amendment  of  part  0 
of  the  Comn  lission's  rules  and 
regulations.  This  Order  makes  the 
necessary  revisions  and  other  minor 
editorial  chi  inges  in  part  0  of  the 
Commissior  's  rules.  To  ensure 
continuity  i  i  the  dispatch  of  the  duties 
and  functions  performed  by  the 
Competitioii  Division,  certain 
responsibili  lies  and  delegations  of 
authority  ar  3  being  reassigned.  In 
particular,  4  7  CFR  0.21  and  0.41  are 
amended  b}  revising  the  duties  and 
responsibilities  of  the  Office  of  General 
Counsel  by  sliminating  paragraph  (g)  of 
section  0.41  and  by  transferring  from  the 
Office  of  G€  rieral  Coimsel  to  the  Office 
of  Plans  an<  PoHcy  the  responsibility  to 
help  ensure  that  FCC  policy  encourages 
and  promotBS  competitive  market 
structures  h  y  providing  bureaus  and 
offices  with  the  necessary  support  to 
identify,  eviluate,  and  effectively  and 
consistentl; '  resolve  competitiveness 
issues. 

3.  The  General  Counsel  currently  has 
delegated  a  ithority,  pursuant  to  47  CFR 
0.251(g),  to  act  upon  any  application  for 


a  determination  of  exempt 
telecommunications  company  status 
filed  pursuant  to  section  34(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935,  as  amended  by  section  103  of  the 
Telecommunications  Act  of  1996.  See 
Amendment  of  Part  0  of  the 
Commission 's  Rules  to  Delegate 
Authority  to  the  General  Counsel  to  Act 
Upon  Applications  for  Determination  of 
Exempt  Telecommunications  Company 
Status,  11  FCC  Red  22166  (1996)  61  FR 
26464,  May  28,  1996.  The  Commission 
has  concluded  that  the  effective  and 
efficient  dispatch  of  these  duties  and 
responsibilities  is  best  ensured  by 
delegating  such  authority  to  the 
Common  Carrier  Bureau. 

4.  The  amendments  adopted  herein 
pertain  to  agency  organization.  The 
notice  and  comment  and  effective  date 
provisions  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553,  are 
therefore  inappHcable.  Authority  for  the 
amendments  adopted  herein  is 
contained  in  Sections  4(i),  5(b)  and  5(c) 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  155(b)  and 
155(c). 

5.  Accordingly,  it  is  ordered,  piu-suant 
to  authority  delegated  by  Commission 
Order,  FCC  98-136,  released  June  29, 
1998,  and  effective  upon  publication  in 
the  Federal  Register,  that  part  0  of  the 
Commission's  rules  and  regulations  is 
amended  as  set  forth  in  the  rule 
changes. 

List  of  Subjects  in  47  CFR  Part  0 

Organization  and  functions 
(government  agencies). 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  0  as 
follows: 

PART  Q— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  Sees.  5,  48  Stat.  1068,  as 
amended;  47  U.S.C.  155. 

2.  Section  0.21  is  amended  by  adding 
a  new  paragraph  (j)  to  read  as  follows: 

§  0.21    Functions  of  the  Office. 

«        *        »        *        * 

(j)  To  help  ensure  that  FCC  policy 
encourages  and  promotes  competitive 
market  structures  by  providing  bureaus 
and  offices  with  the  necessary  support 
to  identify,  evaluate,  and  effectively  and 


consistently  resolve  competitiveness 
issues. 

§0.41    [Amended] 

3.  Section  0.41  is  amended  by 
removing  paragraph  (g)  and 
redesignating  paragraphs  (h)  through  (o) 
as  (g)  through  (n). 

§0.251    [Amended] 

4.  Section  0.251  is  amended  by 
removing  paragraph  (g)  and 
redesignating  paragraphs  (h)  and  (i)  as 
(g)  and  (h). 

5.  Section  0.304  is  added  to  read  as 
follows: 

§  0.304    Authority  for  determinations  of 
exempt  telecommunications  company 
status. 

Authority  is  delegated  to  the  Chief, 
Common  Carrier  Bureau  to  act  upon  any 
application  for  a  determination  of 
exempt  telecommunications  company 
status  filed  pursuant  to  section  34(a)(1) 
of  the  Public  Utility  Holding  Company 
Act  of  1935,  as  amended  by  section  103 
of  the  Telecommunications  Act  of  1996. 

|FR  Doc.  99-2864  Filed  2-5-99;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  11  and  76 

[FO  Docket  No.  91-171, 91-301;  FCC  98- 
329] 

Emergency  Alert  System 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Termination  of  rulemaking. 

SUMMARY:  In  this  Third  Report  and 
Order  the  FCC  determined  that  cable 
systems  should  not  be  required  to  install 
channel  override  equipment  in  order  to 
prevent  EAS  messages  fi'om  appearing 
on  specific  channels  on  a  cable  system. 
In  the  Second  Further  Notice  and 
Proposed  Rule  Making  63  FR  29660, 
June  1,  1998,  the  Commission  requested 
comment  regarding  the  effectiveness  of 
proposed  rule  amendments  that  would 
require  cable  systems  to  purchase  and 
install  equipment  to  prevent  EAS 
messages  from  overriding  broadcast 
stations  programming  carried  on  a  cable 
system.  Commission  rules  allow 
broadcast  stations  and  cable  system 
operators  to  enter  into  voluntary  wrritten 
agreements  that  prevent  broadcast 
program  interruption.  After  review  of 
the  record  it  was  determined  that  the 
Commission  should  not  mandate  rules 
to  require  broadcast  channel  overrides. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Lucia,  Compliance  and 
Information  Bureau,  (202)  418-1220. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Third 
Report  and  Order  in  FO  Dockets  91- 
171/91-301,  adopted  December  14, 
1998,  and  released  December  23,  1998. 

The  full  text  of  this  Federal 
Commimications  Commission's  (FCC) 
Third  Report  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Public 
Reference  Center  (Room  239),  1919  M 
Street,  N.W.,  Washington,  D.C.  20554. 
The  complete  text  may  also  be 
purchased  from  the  Commission's 
duplication  contractor.  International 
Transcription  Service,  Inc.,  1231  20th 
Street,  NW,  Washington,  D.C.  20336; 
phone:  (202)  857-3800,  facsimile:  (202) 
857-38D5. 

Sjrnopsis  of  Third  Report  and  Order 

The  FCC  adopted  a  Third  Report  and 
Order  which  declined  to  mandate  rules 
that  require  the  installation  of  selective 
channel  switching  equipment  at  cable 
systems.  This  equipment  prevents 
program  interruption  on  broadcast 
channels  carried  on  cable  systems 
during  cable  initiated  EAS  activations. 
The  FCC  has  not  changed  or  amended 
the  rules  that  provide  for  cable  and 
broadcast  stations  entering  into 
voluntary  vmtten  agreements  that 
prevent  EAS  interruption  to  a  broadcast 
station.  Finally,  the  Third  Report  and 
Order  also  rejected  arguments  to 
preempt  provisions  of  local  franchise 
agreements  that  require  local  emergency 
messages.  The  record  indicates  that 
many  local  municipalities  use  cable 
franchise  agreements  as  a  primary 
means  of  alerting  residents  to  non- 
weather  related  local  emergencies. 

Background 

EAS  replaced  the  Emergency 
Broadcast  System  (EBS),  and  uses 
various  communications  technologies, 
such  as  broadcast  stations  and  cable 
systems,  to  alert  the  public  regarding 
national,  state  and  local  emergencies. 
EAS,  compared  to  EBS,  includes  more 
sources  capable  of  alerting  the  public 
and  specifies  new  equipment  standards 
and  procedures  to  improve  alerting 
capabilities. 

In  1994  the  Commission  issued  a 
Report  and  Order  and  Further  Notice  of 
Proposed  Rulemaking  59  FR  67090, 
December  28,  1994.  This  proceeding 
directed  broadcast  stations  and  cable 
system  participation  in  EAS.  In  our 
Memorandum  Opinion  and  Order,  10 
FCC  Red  11494  (1995),  we  responded  to 
petitions  for  reconsideration  filed 
regarding  the  Report  and  Order  and 


Further  Notice  of  Proposed  Rulemaking. 
We  found  no  merit  in  arguments 
asserting  that  the  statutory  language 
exempts  local  broadcast  station 
programming  from  interruption  by  cable 
system  EAS  requirements.  The 
Memorandum  Opinion  and  Order  also 
rejected  NAB's  arguments  that  EAS 
interruptions  violate  provisions  set  forth 
in  the  Copyright  Act  and  the 
Commissions  must  carry  rules. 

The  Second  Report  and  Order,  which 
was  released  in  September  of  1997, 
modified  some  of  the  requirements  in 
the  Report  and  Order  and  addressed 
issues  raised  in  the  FNPRM  that  applied 
to  wired  and  wireless  cable  systems. 
The  Second  Report  and  Order  also 
declined  to  exercise  preemption  of  local 
cable  franchise  agreements  unless  a 
jurisdiction  takes  action  that  interferes 
with  the  national  warning  functions  of 
EAS. 

Legal  Basis 

Authority  for  issuance  of  this  Third 
Report  and  Order  is  contained  in 
Sections  4(i),  257,  303(b),  303(g),  303(r), 
309(j),  and  332(a)  of  the 
Commimications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  154(i).  257, 
303(b),  303(g),  303(r),  309(j),  and  332(a). 

List  of  Subiects 

47CFRPartll 

Emergency  alert  system. 
47CFRPart76 

Cable  television. 

Federal  Comniunications  Commission. 

Magalie  Roman  Saias, 

Secretary. 

[FR  Doc.  99-2863  Filed  2-5-99;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  100 

[MM  Docket  93-25;  FCC  98-307] 

Direct  Broadcast  Satellite  Public 
Interest  Obligations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the 
Commission  imposes  requirements  on 
Direct  Broadcast  Satellite  Service  (DBS) 
providers  to  comply  with  the  political 
broadcast  rules  of  the  Communications 
Act  of  1934,  as  amended,  and  mandates 
that  DBS  providers  reserve  between  4 
percent  and  7  percent  of  their  channel 
capacity  exclusively  for 


"noncommercial  programming  of  an 
educational  or  informational  nature." 
These  rules  will  provide  for  the  carriage 
on  DBS  systems  of  quahfied  political 
candidates  for  national  office  and  will 
make  DBS  channel  capacity  available  to 
"national  educational  programming 
suppliers,"  upon  reasonable  prices, 
terms,  and  conditions. 

DATES:  Effective  June  15.  1999  except  for 
§  100.5(c)(6)  which  contains  information 
collection  requirements  that  are  not 
effective  until  approved  by  the  Office  of 
Management  and  Budget.  The  FCC  will 
publish  a  document  in  the  Federal 
Register  announcing  the  effective  date 
for  that  section.  Written  Comments 
regarding  the  Paperwork  Reduction  Act 
requirements  in  §  100.5(c)(6)  should  be 
submitted  on  or  before  April  9,  1999. 

ADDRESSES:  Comments  regarding  the 
paperwork  reduction  act  requirements 
in  §  100.5(c)(6)  should  be  submitted  to 
Les  Smith  at  445  12th  Street  S.W.,  Rm. 
1-A804,  Washington  D.C.  20554  or  via 
internet  at  lesmith@fcc.gov;  phone  202- 
418-0217. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  regarding  the  Report 
and  Order  contact  Rosalee  Chiara  (202) 
418-0754  or  James  Taylor  (202)  418- 
2113  of  the  International  Bureau.  For 
more  information  regarding  the 
information  collections  and  to  submit 
comments,  contact  Les  Smith  at  202- 
418-0217;  445  12th  Street  S.W.,  Rm.  1- 
A804,  Washington  D.C.  20554  or  via 
internet  at  lesmith@fcc.gov,  and 
Timothy  Fain,  OMB  Desk  Officer,  Rm. 
10236  NEOB,  725  17th  Street,  N.W., 
Washington,  D.C.  20503  or 
fain t@al.eop.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  in  MM  Docket  No.  93-25; 
FCC  98-307,  adopted  November  19, 
1998  and  released  on  November  25, 
1998.  The  complete  text  of  this  Report 
and  Order  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 
(Room),  445  12th  Street,  S.W. 
Washington,  D.C.  20554,  and  also  may 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  1231  20th 
Street,  N.W.,  Washington,  DC  20036, 
telephone:  202-857-3800,  facsimile: 
202-857-3805. 

Summary  of  Report  and  Order 

1.  On  March  2,  1993  the  Commission 
released  a  Notice  of  Proposed 
Rulemaking  to  implement  Section  25  of 
the  1992  Cable  Television  Consimier 
Protection  and  Competition  Act  of  1992 
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("1992  Cable  Act").'  Specifically, 
Section  25  of  the  1992  Cable  Act.  which 
added  new  Section  335  to  the 
Communications  Act  of  1934,  as 
amended,  (thj  Act)  required  the 
Commission  o  impose  on  providers  of 
Direct  Broadcast  Satellite  Service  (DBS), 
the  political  j  irogramming  requirements 
of  Sections  3  2(a)(7)  and  315  of  the  Act 
and  adopt  rules  requiring  the  set  aside 
of  channels  for  noncommercial 
educational  and  informational 
programming.  In  addition,  Section  25 
also  directedtthe  Commission  to 
examine  the  opportunities  for  localism. 

2.  On  September  16,  1993  the  United 
States  Distric  t  Court  for  the  District  of 
Columbia  he  !d  that  Section  25  of  the 
1992  Cable  J\ci  wras  unconstitutional. ^ 
On  August  34.  1996,  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  CiJcuit  reversed  the  District 
Court.'  In  light  of  the  interval  between 
the  original  Notice  of  Proposed 
Rulemaking  ind  the  appellate  court 
decision,  the  Commission  released  a 
Public  Notic*  on  January  31,  1997 
seeking  to  update  and  refresh  the 
record.*  Following  review  of  the 
comments  pjovided,  the  Commission 
released  the  Report  and  Order 
summarized  here. 

3.  Entities  responsible  for  complying 
with  DBS  puplic  interest  obligations. 
The  Commission  will  hold  part  100  and 
part  25  DBS  licensees  ultimately 
responsible  lor  compliance  with  these 
rules.  Licensees  will,  however,  be  able 
to  demonstrj  te  compliance  with  the 
public  serviqe  obligations  by  relying  on 
certifications  from  distributors  that 
expressly  state  that  they  have  complied 
with  the  put  lie  service  obligations. 
Satellites  liojnsed  under  Part  25,  but 
operating  in  the  C-band.  are  not  covered 
by  these  rul^s  because  the  statute 
specifies  only  Ku-band  licensees.  In  the 
case  of  Part ;  ;5  licensees,  the 
Commission  has  imposed  a  threshold 
for  inclusior  under  the  rules  that 
requires  an  <  ntity  control  at  least 
enough  programming  chaimels  so  that  4 
percent  of  t^e  total  programming 
channels  available  for  video  yields  a  set- 
aside  of  at  l^ast  one  noncommercial, 
educational  jor  informational 
programmirig  channel. 

4.  Application  of  public  service 
obligations  to  foreign  satellites  entering 
the  U.S.  Ma-ket.  Section  25.137  of  the 


'  In  the  Mattt  r 
of  the  Cable 
Competition 
Public  Service 

2  Daniels 
F.  Supp.  1  (D. 

'  rime 
F.3d  957  (D.C. 

♦Public 
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of  Implementation  of  Section  25 
vision  Consumer  Protection  and 
,  of  1992,  Direct  Broadcast  Satellite 
Dbligations.  8  FCC  Red.  1589  (1993). 
Calilevision,  Inc.  v.  United  States,  835 
;.  1993). 
Warner  Entertainment  Co..  LP.  v.  FCC,  93 
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Commission's  rules  requires  that  earth 
stations  operating  with  non-U. S. 
licensed  satellites  be  licensed  by  the 
Commission.  As  a  condition  of  its 
license,  the  Commission  will  require  the 
earth  station  licensee  communicating 
with  a  non-U.S.  licensed  satellite  to 
comply  with  Section  335  pubhc  interest 
rules. 

5.  Application  of  the  political 
broadcasting  provisions  of  Section 
335(a).  Section  335(a)  of  the  Act  states, 
among  other  things,  that  any  regulations 
shall,  at  a  minimum,  impose  the 
political  broadcast  rules  of  Sections  312 
and  315  of  the  Act. 

6.  Access  for  Federal  Candidates. 
Section  312(a)(7)  of  the  Act  requires 
broadcasters  to  allow  legally  qualified 
candidates  for  federal  office  reasonable 
access  to  their  facilities.  Access  can  be 
provided  on  a  fi^e  or  paid  basis.  Since 
the  passage  of  Section  312(a)(7).  the 
Commission's  policy  has  generally  been 
to  defer  to  the  reasonable,  good  faith 
judgment  of  licensees  as  to  what 
constitutes  "reasonable  access"  under 
the  circumstances  present  in  a 
particular  case.  Factors  the  Commission 
would  consider  in  reviewing  such  a  case 
include  the  number  of  candidates 
requesting  time,  the  technical 
difficulties  in  satisfying  the  request,  and 
the  availability  of  reasonable 
alternatives. 

7.  The  Commission  will  monitor  DBS 
providers'  performance  in  this  area  so 
that  it  can  modify  the  Commission's 
rules  if  necessary  and  as  experience 
dictates.  The  Commission  will  require 
DBS  providers  to  maintain  a  file 
available  to  the  public  at  the  providers' 
headquarters  containing  requests  for 
political  advertising  time  and 
disposition  of  those  requests.  Where 
DBS  providers  carry  the  programming  of 
a  terrestrial  broadcast  television  station, 
it  is  the  responsibility  of  the  terrestrial 
broadcaster  and  not  the  DBS  provider  to 
satisfy  the  political  broadcasting 
requirements  of  Sections  312(a)(7). 

8.  Equal  Opportunities.  In 
conformance  with  statutory  mandate, 
the  Commission  will  apply  the  equal 
opportunities  provisions  of  Section 
315(a)  of  the  Act.  Section  73.1940  of  the 
Commission's  rules,  and  the  policies 
delineated  in  prior  Commission  orders 
to  DBS  providers.  DBS  providers  will  be 
required  to  ensure,  by  contractual 
means  or  otherwise,  that  these  rules  are 
followed.  If  one  legally  qualified 
candidate  is  afforded  access  to  a  DBS 
system,  all  other  candidates  for  the  same 
office  who  make  timely  requests  must 
be  afforded  that  same  opportunity.'  To 


ensure  that  competing  candidates  will 
be  able  to  ascertain  what  equal 
opportunities  they  are  entitled  to.  we 
will  require  the  DBS  provider  to 
maintain  a  political  file  similar  to  the 
one  maintained  by  broadcasters.*  The 
Report  and  Order  retains  the  definitions 
of  "use"  and  "legally  qualified 
candidate"  in  current  rules  and  policies. 
The  Commission  will  resolve  issues 
involving  DBS  providers'  equal 
opportunities  obligations  in  the  context 
of  particular  cases. 

9.  Lowest  Unit  Charge.  If  advertising 
is  sold  on  DBS  systems,  legally  qualified 
candidates  must  be  afforded  the  benefit 
of  the  lowest  unit  charge  (LUC)  during 
the  pre-election  periods  prescribed  by 
Section  315  of  the  Act.  Section  315(b)  of 
the  Act  and  Section  73.1942  of  the 
Commission's  rules  provide  that 
broadcasters  may  not  charge  any  legally 
qualified  candidate  more  than  the  LUC 
for  advertising  on  the  station  during 
certain  periods  preceding  the  election. 
Although  DBS  providers  do  not 
currently  have  commercial  rates  on 
which  to  base  a  LUC  determination, 
they  can  set  a  reasonable  rate,  based  on 
consideration  of  marketplace  factors 
such  as  what  other  media  charge  to 
reach  a  similar  audience  if  they  sell  time 
to  candidates  pursuant  to  Sections  312 
or  315  of  the  Act  or  otherwise  choose  to 
do  so.  DBS  providers,  like  broadcasters 
and  cable  operators,  must  disclose  to 
candidates  information  about  rates  and 
discount  privileges  and  give  any 
discount  privileges  to  candidates.  A 
DBS  provider  may  make  time  available 
without  charge  on  a  nondiscriminatory 

basis. 

10.  Opportunities  for  Localism. 
Section  335(a)  also  requires  the 
Commission  "to  examine  the 
opportunities  that  the  establishment  of 
direct  broadcast  satellite  service 
provides  for  the  principle  of  localism 
under  (the)  Act.  and  the  methods  by 
which  such  principle  may  be  served 
through  technological  and  other 
developments  in,  or  regulation  of,  such 
service."  Although  there  have  been 
significant  technological  developments 
in  the  DBS  industry  since  the 
Commission  first  developed  rules  for 
DBS,  and  some  DBS  providers  are 
providing  limited  local  service,  no  DBS 
provider  has  the  technical  capabiUty  to 
provide  local  service  to  all  markets  in 
the  coimtry.  If  legal  and  technical  issues 
regarding  localized  programming  are 
resolved,  the  Commission  may  consider 


'  47  CFR  73.1941(c)  (a  request  must  be  made 
within  one  week  of  the  day  on  which  the  first  prior 


use  giving  rise  to  the  right  of  equal  opportunities 
occurred). 

«  Sec  47  CFR  73.1943  (requiring  the  licensee  to 
keep  and  permit  public  inspection  of  a  complete 
record  of  all  requests  for  broadcast  time  made  and 
a  notation  showing  the  disposition,  charges,  etc.). 
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requiring  DBS  providers  to  offer  some 
amount  of  locally-oriented 
programming. 

11.  Public  Interest  or  Other 
Obligations.  The  Report  and  Order  does 
not  impose  upon  the  DBS  industry 
additional  programming  requirements. 
The  Commission  found  that  DBS  is  a 
relatively  new  entrant  attempting  to 
compete  with  an  estabUshed,  financially 
stable  cable  industry.  Although  the  DBS 
industry  has  grown  significantly  since 
1992,  it  still  claims  just  under  eight 
million  subscribers  in  contrast  to  cable's 
64  million  customers.  Additional 
obligations  on  DBS  providers  might 
hinder  the  development  of  DBS  as  a 
viable  competitor  to  cable.  The 
Commission  concluded  that,  although 
Section  335(a)  provides  ample  authority 
to  impose  other  public  interest 
programming  requirements  upon  DBS 
providers,  it  would  not  exercise  its 
authority  at  this  time.  If  it  becomes 
evident  that  there  is  a  need,  the 
Commission  will  reconsider  this 
conclusion. 

12.  Carriage  Obligations  for 
Educational  and  Informational 
Programming.  The  1992  Cable  Act 
requires  the  Commission  to  adopt  rules 
requiring  DBS  providers  to  make 
available  chaimel  capacity  for 
programming  of  an  educational  or 
informational  natiu-e.  The  Commission 
concluded  that  discrete  channels  should 
be  reserved  to  fulfill  the  noncommercial 
reservation  requirements  of  Section 
335(b)  to  assure  continuity, 
predictability  and  easier  monitoring  and 
enforcement.  Requiring  the  set  aside  of 
discrete  channels  will  make  it  easier  for 
consumers  to  locate  such  programming 
on  one  or  more  particular  channels. 

13.  Determination  of  Total  Channel 
Capacity.  For  the  purpose  of  applying 
Section  335(b),  channel  capacity  should 
be  based  on  the  total  channel  capacity 
that  is  being,  or  could  be,  used  to 
provide  video  programming.  Barker  and 
other  informational  guide  channels  will 
be  included  as  available  channels  for 
determining  the  required  set  aside,  as 
they  are  video  channels  supplied  to  the 
customers.  In  addition,  imused  channels 
that  could  be  used  to  provide  DBS 
service  will  be  included  in  the  set  aside 
calculation.  Channels  used  for  audio  or 
other  non-video  services  will  not  be 
included. 

14.  Because  advances  in  digital 
compression  technology  will  continue 
to  expand  the  number  of  programming 
channels  that  can  be  offered  to 
customers  in  a  given  amount  of 
spectnun  and  the  number  of  available 
channels  will  change  depending  on  the 
complexity  of  the  type  of  programming 
transmitted,  the  total  number  of 


programming  channels  offered  by  a  DBS 
licensee  on  all  its  satellites  can  vary  on 
a  weekly  or  even  a  daily  basis.  To 
address  these  fluctuations,  each  DBS 
licensee  will  have  to  calculate  on  a 
quarterly  basis  the  number  of  channels 
available  for  video  programming  on  all 
its  sateUites.  Each  DBS  licensee  will 
then  use  the  average  of  these  quarterly 
measurements  during  the  year  to 
ascertain  the  total  number  of  channels 
for  purposes  of  determining  the  number 
of  reserved  chaimels.  DBS  providers 
will  be  required  to  record  these 
quarterly  channel  measurements  and 
average  calculations  as  well  as  their 
response  to  any  capacity  changes  in  logs 
kept  at  their  main  offices  and  available 
to  the  Commission  and  to  the  public. 

15.  Reservation  Percentage.  The 
Commission  concluded  that  DBS 
providers  will  be  required  to  reserve 
four  percent  of  their  channel  capacity 
exclusively  for  noncommercial 
educational  and  informational 
programming.  In  the  event  that  the  four 
percent  calculation  creates  any  fraction 
of  a  channel,  the  DBS  provider  will 
round  the  calculation  upward.^  The 
public  interest  programming  provided 
for  in  this  order  must  be  made  available 
to  all  of  a  DBS  provider's  subscribers 
without  additional  charge. 

16.  Impact  on  Existing  Programming 
Contracts.  The  Commission  concluded 
that  the  reservation  requirement  applies 
notwithstanding  existing  programming 
contracts  and  DBS  providers  will  have 
to  make  available  sufficient  channel 
capacity  to  fulfill  the  reservation 
requirement,  regardless  of  existing 
programming  contracts. 

1 7.  National  Educational 
Programming  Supplier.  Pursuant  to 
Section  335(b)(3),  DBS  providers  must 
make  the  reserved  channels  available  to 
"national  educational  programming 
supphers"  upon  certain  terms.  Section 
335(b)(5)(B)  provides  that  the  term 
national  educational  programming 
supplier  "includes  any  quahfied 
noncommercial  educational  television 
station,  other  public 
telecommunications  entities,  and  public 
or  private  educational  institutions." 
Neither  this  section  of  the  statute  nor 
the  legislative  history  define 
"noncommercial  educational  broadcast 
station,"  "public  broadcasting  entity"  or 
"public  telecommunications  entity."  In 
the  absence  of  any  other  Congressional 
gmdance  the  Commission  looked  to 


other  provisions  of  the  Act  in  which 
those  terms  are  defined  such  as  Section 
397  of  the  Act. 

18.  Section  397(6)  of  the  Act  defines 
a  "noncommercial  educational 
broadcast  station"  as  a  television  or 
radio  broadcast  station  that  (i)  "is 
eligible  to  be  licensed  by  the 
Commission  as  a  noncommercial 
educational  radio  or  television 
broadcast  station  and  which  is  owned 
and  operated  by  a  public  agency  or 
nonprofit  private  foundation, 
corporation,  or  association,"  or  (ii)  "is 
owned  and  operated  by  a  municipality 
and  which  transmits  only 
noncommercial  programs  for 
educational  purposes."  The 
Commission  found  it  appropriate  to  use 
the  definition  of  noncommercial 
educational  television  station  and 
public  telecommunication  entity  used 
in  the  noncommercial  broadcast  context 
and  noted  that  Section  615(1)  of  the  Act 
further  defines  such  a  station  to  include 
any  television  broadcast  station  that  has 
as  its  licensee  an  entity  eligible  to 
receive  a  community  service  grant  from 
the  Corporation  for  Public  Broadcasting. 

19.  Section  397(12)  of  the  Act  defines 
"public  telecommunications  entity"  as 
any  enterprise  which  (i)  "is  a  public 
broadcast  station  or  a  noncommercial 
telecommunications  entity"  and  (ii) 
"disseminates  public 
telecommunications  services  to  the 
public."  A  "noncommercial 
telecommunications  entity"  is  defined 
as  "any  enterprise  which  is  owned  and 
operated  by  a  state,  a  political  or  special 
purpose  subdivision  of  a  state,  a  public 
agency,  or  a  nonprofit  private 
foundation,  corporation  or  association, 
and  has  been  organized  primarily  for  the 
purpose  of  disseminating  audio  or  video 
noncommercial  educational  and 
cultural  programs  to  the  public  by 
means  other  than  a  primary  television  or 
radio  broadcast  station."  *  These  entities 
are  required  to  disseminate  "public 
telecommunications  services,"  which 
are  defined  as  noncommercial 
educational  and  cultural  radio  and 
television  programs,  and  related 
noncommercial  instructional  or 
informational  material.' 

20.  Section  397  of  the  Act  does  not 
define  the  term  "public  or  private 
educational  institutions."  The 
Commission  looked  elsewhere  for 
guidance  in  defining  that  term  including 
incorporating  the  eligibility  criteria 
established  by  the  rules  for  instructional 


^  For  example,  if  a  DBS  provider  supplies  120 
video  channels  to  customers,  the  provider  will  have 
to  reserve  initially  five  channels  for  noncommercial 
programming  of  an  educational  or  informational 
nature.  Four  percent  of  120  channels  amounts  to  4.8 
channels.  Under  the  rule  this  figure  would  be 
rounded  up  to  5  channels. 


•47  U.S.C.  397(7).  The  means  of  dissemination 
include,  but  are  not  limited  to,  coaxial  cable,  opticai 
fiber,  broadcast  translators,  cassettes,  discs, 
microwave,  or  laser  transmission  through  the 
atmosphere. 

'47  U.S.C  397(14). 
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television  fixjd  stations  ("ITFS") 
contained  in  Section  74.932  of  the 
Commission 't  rules  because  the  types  of 
services  provided  by  educational 
institutions  akid  ITFS  are  analogous.'" 
Section  74.9^2(a)  provides  that  a  license 
for  an  ITFS  will  be  issued  only  to  an 
accredited  institution  or  to  a 
governmental  organization  engaged  in 
the  formal  ed(ucation  of  enrolled 
students  or  to  a  nonprofit  organization 
whose  purposes  are  educational  and 
include  providing  educational  and 
instructionalltelevision  material  to  such 
accredited  institutions  and 
governmental  organizations.  The 
Commission  kdopted  the  ITFS  criteria 
in  interpreting  "public  and  private 
educational  institutions." 

21.  Additional  Entities.  The 
Commission  tietermined  that  the  list  of 
entities  in  Sei:tion  335(b)(5)(B)  was  not 
intended  to  hie  an  exclusive  list  of 
entities  that  can  qualify  as  national 
educational  programming  suppliers  but 
a  nonexclusive  list  that  may  be  enlarged 
upon.  Although  the  Commission  did  not 
interpret  Seciion  335(b)(5MB)  as  an 
exclusive  lis!  of  eligible  program 
suppliers,  thf  Commission  found  that 
Congress  intended  to  limit  eligibility  to 
entities  that  fhare  the  same  essential 
characteristics  as  those  listed. 

22.  The  Rejxrt  and  Order  states  that  tiie 
term  "national  educational  programming 
supplier"  in  Section  335(b)(5)(B)  includes 
only  noncomiiercial  entities  with  an 
educational  mission.  The  term  should  not  be 
interpreted  as  including  "commercial" 
entities  organised  for  profit-making  purposes. 
The  Commissipn  found  that  the  eligibility  of 
a  programming  supplier  under  the  statute 
should  depen  j  on  its  noncommercial 
character,  not  jnerely  whether  its 
programming  Contains  commercials. 

23.  The  Commission  also  found  that 
the  tax  code  definition  of  non-profit  will 
apply  to  qualify  an  entity  as  an  eligible 
national  educational  programming 
supplier. ' '  Tlius,  an  entity  with  an 
educational  jnission  that  is  organized 
imder  the  tai  code  as  a  nonprofit 
corporation  Will  be  eligible  as  a  national 
educational  programming  supplier.  An 
entity  that  ia  not  organized  as  a 
nonprofit  corporation  may  also  qualify 
if  it  shows  to  the  Commission's 
satisfaction  that  it  is  organized  for  a 
noncommercial  purpose  and  has  an 
educational  fission.  The  Report  and 
Order  permits  joint  ventures  as  long  as 
participants  [demonstrate  that  the  joint 
ventiue  is  noncommercial  within  the 


'0  47  CFR  74. (132(a).  ITFS  are  intemied  primarily 
to  provide  fonn^I  educational  or  cultural 
development  ta|  students  enrolled  in  accredited 
public  or  privalE  institutions  or  colleges  or 
universities. 

"  26  U.S.C.  5t(l(c)(3). 


meaning  of  Section  335  and  that  the 
venture's  mission  is  educational. 

24.  Definition  of  the  Term  "National". 
The  Commission  interpreted  the  term 
"national"  broadly  so  as  to  include 
local,  regional,  or  national  domestic 
nonprofit  entities  that  qualify  imder  the 
definitions  listed  above  and  produce 
noncommercial  programming  designed 
for  a  national  audience.  The 
Commission  also  found  that  the 
definition  should  include  international 
nonprofit  programmers  that  satisfy  the 
terms  of  the  definitions  in  Section  397 
of  the  Act  and  the  Commission's  ITFS 
rules. 

25.  Noncommercial  Programming  of 
an  Educational  or  Informational  Nature. 
Section  335(b)(1)  requires  that  the 
reserved  channels  be  used  "exclusively 
for  noncommercial  programming  of  an 
educational  or  informational  nature." 
The  Commission  concluded  that  the 
rules  need  not  elaborate  on  the  term 
"educational  and  informational" 
programming  and  that  a  DBS  provider 
can  comply  with  the  reservation 
requirement  by  affording  access  to 
programming  supplied  by  specific 
categories  of  noncommercial  entities. 
The  Commission  will  reconsider  this 
conclusion,  however,  if  it  appears  that 
more  specific  guidance  on  the  definition 
of  this  term  is  necessary. 

26.  Implementation  of  Section 
335(b)(3}:  Editorial  Control.  Section 
335(b)(3)  requires  DBS  providers  to 
make  channel  capacity  available  to 
national  educational  progranuning 
suppliers  but  prohibits  the  DBS 
provider  from  exercising  any  editorial 
control  over  any  video  programming 
provided  on  the  reserved  channels.  The 
Commission  concluded  that  the  best 
reading  of  the  editorial  control  language 
is  that  it  prohibits  DBS  providers  from 
controlling  the  selection  of,  or  in  any 
way  editing  or  censoring,  individual 
programs  that  will  be  carried  on  the 
reserved  channels.  The  Report  and 
Order  does  not,  however,  prohibit  DBS 
operators  from  selecting  among  national 
educational  programming  suppliers  so 
long  as  the  DBS  provider  does  not  refuse 
to  make  unused  reserved  capacity 
available  to  qualified  suppliers.  Nor 
does  it  prohibit  DBS  providers  from 
refusing  to  carry  non-qualifying 
programming  or  ineligible  procranuners. 

27.  The  Commission  rejected 
arguments  that  the  interpretation  of 
Section  335  is  constrained  by  similar 
language  in  the  cable  leased  access 
provision.  Section  335  only  prohibits 
DBS  providers  from  exercising 

'  editorial  control  over  programming," 
while  the  cable  leased  access  provision. 
Section  612,  also  prohibits  cable 
operators  from  "in  any  other  way 


consider(ing]  the  content  of  such 
programming."  The  Commission  foimd 
that  omission  of  this  last  clause  from  the 
DBS  provision  suggests  that  DBS 
providers  are  not  necessarily  barred 
fi-om  considering  certain  factors  relating 
to  programming  in  selecting 
programmers,  but  are  prohibited  from 
exercising  control  over  such 
programming."  Thus,  DBS  providers 
might  consider  a  variety  of  factors  in 
deciding  which  programmers  to  select, 
including  the  broad  genres  of 
programming  they  plan  to  provide  (e.g., 
cultural,  documentary,  children's 
educational),  the  programmers' 
experience,  reliability,  and  reputation 
for  quality  programming,  and  the 
quality  of  programming  they  may  have 
produced  in  the  past.  They  may  not, 
however,  require  the  programmers  they 
select  to  include  particular  series  or 
programs  on  their  channels  as  a 
condition  of  carriage.  If  in  the  future,  it 
appears  that  DBS  operators  seek  to  use 
the  selection  process  as  a  means  of 
improperly  influencing  programming 
provided  on  the  reserved  channels,  the 
Commission  will  take  appropriate 
action. 

28.  The  Report  and  Order  does  not 
prohibit  the  operators  from  electing  to 
use  a  consortium  or  clearinghouse  of 
educators  and  public  interest  specialists 
to  choose  among  qualifying  programs 
that  would  be  aired  on  the  set-aside 
capacity.  With  regard  to  qualifications, 
the  Report  and  Order  recognizes  that 
someone  must  make  the  determination 
that  programmers  who  wish  to  use  the 
reserved  channels  are  eligible  under  the 
statute  to  do  so  and  that  the 
programming  carried  on  the  reserved 
channels  qualifies  under  the  statute  as 
noncommercial  programming  of  an 
educational  or  informational  nature. 
The  Commission  found  that  DBS 
providers  should  be  responsible  for 
ensuring  that  the  obligations  imposed 
by  the  statute  are  fulfilled.  In  order  to 
avoid  imdue  intrusion  into  the 
programming  decisions  of  qualified 
programmers,  however,  the  Commission 
does  not  believe  that  it  would  be 
appropriate  for  DBS  providers  to  pre- 
screen  all  programming  carried  on  the 
reserved  channels.  Rather,  if  an  abuse  of 
the  reserved  channels  by  a  particular 
programmer  comes  to  the  DBS 
provider's  attention,  it  can  then  take 
action  to  ensure  that  only  qualified 
programs  are  carried  on  the  reserved 
channels  by  that  programmer  in  the 
future. 

29.  DBS  providers  may  not  alter  or 
censor  the  content  of  the  programming 
or  otherwise  exercise  any  control  over 
the  programming.  To  aid  in  monitoring 
and  enforcing  the  obligations  of  DBS 
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providers,  we  will  require  them  to 
maintain  files  aveiilable  for  public 
inspection  concerning  use  of  the 
reserved  capacity.  These  files  should 
identify  the  entities  that  request  access, 
the  entities  to  whom  noncommercial 
capacity  is  being  provided,  the  amount 
of  capacity  being  provided  to  each 
entity,  the  conditions  under  which  it  is 
being  provided  and  the  rates,  if  any, 
being  paid  by  the  entity,  and,  when 
access  is  denied,  a  brief  description  of 
the  reason  or  reasons  why  access  was 
denied. 

30.  Non-commercial  channel 
limitation.  In  order  to  ensure  that  access 
to  non-commercial  channels  is  not 
dominated  by  a  few  national 
educational  program  suppliers,  the 
Report  and  Order  Umits  to  one  the 
number  of  channels  that  can  be  initially 
allocated  to  a  single  qualified  program 
provider  on  each  DBS  system.  The 
Commission  found  this  will  make  a 
greater  variety  of  educational  and 
informational  programs  available  to  the 
U.S.  viewing  public  and  will  provide  an 
opportunity  for  carriage  of  programming 
that  might  not  otherwise  be  shown. 

31.  In  order  to  ensure  that  a  particular 
programmer  will  be  allowed  access  to 
only  one  channel,  the  Commission  will 
require  that  individual  programmers  be 
separate  entities.  If  two  national 
educational  programming  suppliers  are 
directly  or  indirectly  under  common 
control  or  ownership,  the  will  be  treated 
as  one  entity  for  puirposes  of  obtaining 
access  to  the  reserved  channels.  In 
applying  this  provision,  the 
Commission  will  define  cognizable 
ownership  and  other  interests  according 
to  the  Commission's  broadcast 
attribution  rules. '^  Those  rules  seek  to 
identify  those  interests  in,  or 
relationships  with,  an  entity  that  confer 
on  their  holders  a  degree  of  influence  or 
control  such  that  the  holders  have  a 
realistic  potential  to  affect  the 
programming  decisions  of  the  entity  or 
other  core  operating  functions.  If,  after 
all  qualified  entities  that  have  sought 
access  have  been  offered  access  on  at 
least  one  channel,  a  provider  may 
allocate  an  additional  channel  to  a 
qualified  programmer  without  having  to 
make  additional  efforts  to  secure  other 
qualified  programmers. 

32.  Liability  for  Violations.  Because 
Section  335  prohibits  DBS  providers 
fi-om  exercising  any  editorial  control 
over  programming  utilizing  the  reserved 
channels,  the  Commission  interpreted 
the  statute  in  accordance  with  the 
Supreme  Court's  holding  in  Farmers 
Educational  and  Cooperative  Union  of 


America  v.  WDAY,  '^  as  immunizing  the 
DBS  providers  from  liability  under  state 
and  local  laws  as  a  result  of  the  content 
of  the  programming.  Section  335(b) 
prohibits  DBS  providers  from  exercising 
"any  editorial  control"  over 
noncommercial  programming  using  the 
set-aside  capacity,  and  thus  impUcitly 
grants  them  immunity  from  liability 
under  state  and  local  law  for 
distributing  such  programming.  By  the 
same  token,  the  Commission  will 
enforce  any  requirements  imposed  by 
the  Act  or  our  rules,  other  than  these 
public  interest  obligations,  against  the 
programmers  who  supply  such 
programming,  rather  than  the  DBS 
providers  who  carry  it  under  Section 
335. 

33.  Applicability  of  Political 
Broadcasting  Rules  to  the 
Noncommercial  Set  Aside  Capacity.  The 
statutory  language  makes  clear  that 
noncommercial  programming  suppliers 
are  not  considered  DBS  providers  for 
purpose  of  either  Section  335(a)  or 
Section  335(b)  and  are  not  subject  to 
those  requirements. 

34.  Refusal  to  Carry  Programming 
Supplier.  Section  335  does  not  appear  to 
allow  DBS  operators  to  refuse  to  carry 
any  particular  program.  This  does  not, 
however,  mean  that  a  DBS  provider  is 
prevented  from  making  an  initial 
threshold  determination  as  to  whether  a 
programmer  is  qualified  for  carriage  or 
whether  the  programming  proposed  is 
noncommercial,  educational,  or 
informational.  The  Commission  found 
this  approach  consistent  with  judicial 
interpretation  of  the  editorial  control 
prohibition  for  public,  educational,  and 
governmental  set-aside  chaimels 
provided  by  cable  operators.  In 
addition,  a  DBS  provider  can  set 
technical  quality  standards  for 
programming  carried  on  its  satellite 
system  and  these  standards  can  be 
applied  to  programming  on  the  set-aside 
channels. 

35.  Unused  Channel  Capacity. 
Section  335(b)(2)  of  the 
Communications  Act  permits  a  DBS 
provider  to  utilize  for  any  purpose  any 
unused  channel  capacity  required  to  be 
reserved  under  this  subsection  pending 
the  actual  use  of  such  channel  capacity 
for  noncommercial  programming  of  an 
educational  or  informational  nature.  A 
DBS  provider  will  however,  be  required 
to  vacate  reserved  capacity,  regardless  of 
contractual  obligations,  within  a 
reasonable  time  after  a  quahfied 
programmer's  request  for  access  has 
been  received. 

36.  Reasonable  Prices,  Terms,  and 
Conditions.  The  Commission  concluded 


'2  47  CFR  73.3555  nole  14  2. 


"360  US  525  (1959)  (Farmers  Union). 


that  costs  that  can  be  specifically 
allocated  to  noncommercial 
programmers  are  those  that  are  directly 
related  to  making  the  capacity  available 
to  noncommercial  programmers.  These 
include,  incremental  labor  required  for 
traffic  management  at  the  uplink 
facility,  incremental  compression 
equipment,  incremental  labor  required 
to  authorize  viewers  to  receive 
particular  programming,  and  any 
backhaul  costs  actually  incurred  by  the 
DBS  provider  in  order  to  transmit  the 
noncommercial  educational  or 
informational  programming.  If  a  DBS 
provider  has  an  authorization  center  or 
procedure  used  solely  for  the  provision 
of  noncommercial  channels,  such  costs 
may  be  allocated  to  noncommercial 
programmers  as  well. 

37.  With  regard  to  rates  that  are 
appropriate  for  the  set  aside  channels 
under  Section  335(b),  the  statute  gives 
certain  guidelines  for  the  Commission  to 
apply.  First,  Section  335(b)(4)  says  the 
Commission  should  take  into  account 
the  nonprofit  character  of  the 
programmer  and  any  federal  funds  used 
to  support  programming.  Second,  the 
statute  provides  that  the  Commission 
shall  not  allow  rates  to  exceed  50 
percent  of  the  direct  costs,  which  we 
have  discussed  above. 

38.  The  Commission  thinks  that  it 
should  not  be  involved  in  setting  rates 
for  noncommercial  programmers 
because  the  Commission  does  not  set 
rates  for  satellite  capacity  in  any  other 
context.  The  Commission  will  address 
any  disputes  with  respect  to  rates  in  the 
context  of  a  complaint  proceeding. 
Because  the  statute  does  not  give  the 
Commission  any  basis  upon  which  to 
differentiate  among  noncommercial 
educational  and  informational 
programming  based  on  the  availability 
of  outside  financing,  the  Commission 
concluded  that  the  50  percent  cap 
applies  to  all  qualified  programmers  and 
not  just  those  who  receive  no  outside 
funding  for  their  programs. 

39.  Effective  Date.  The  Commission 
concluded  that  a  long  phase-in  period  is 
unnecessary.  The  Commission 
recognized,  however,  that  DBS 
providers  and  programmers  need  some 
amount  of  time  in  which  to  solidify 
plans  and  execute  contracts.  The 
Commission  will  require  each  DBS 
provider  make  available  the  channel 
capacity  for  educational  and 
informational  programming  of  a 
noncommercial  nature  as  soon  as  the 
rules  become  effective.  DBS  providers 
must  open  a  window  at  that  time  to 
allow  interested  programming  suppliers 
to  enter  into  discussions  with  the  DBS 
providers  regarding  program  carriage. 
Prograiiiming  intended  to  fulfill  the 
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provisions  of  tnis  section  must  be  made 
available  to  th^  public  no  later  than  six 
months  after  tkese  rules  are  effective. 
Until  the  four  lercent  of  capacity  is 
filled  with  qualified  programming,  DBS 
providers  may  not  assert  that  capacity  is 
unavailable  if  ihere  are  qualified  entities 
seeking  carriage  who  are  ready  to  meet 
the  prices,  ten  is  and  conditions 
established  by  the  DBS  provider. 

Ordering  Clauses 

40.  Accordingly,  it  is  ordered  that  Part 
100  of  the  Con  (mission's  rules  is  hereby 
amended  as  set  out. 

41.  It  is  furti  wr  ordered  that  the 
Commission's  Office  of  Managing 
Director  shall  send  a  copy  of  this  Report 
and  Order,  inc  luding  the  Final 
Regulatory  Flqxibility  Analysis,  to  the 
Chief  Counsel  ifor  Advocacy  of  the  Small 
Business  Administration. 

42.  It  is  furti  wr  ordered  that  the 
amendments  t  a  part  100  of  the 
Commission's  rules,  47  CFR  part  100, 
and  the  Comir  ission's  policies,  rules 
and  requirements  established  in  this 
Report  and  Oi  der  shall  take  effect  60 
days  after  pub  lication  of  the 
amendments  in  the  Federal  Register,  or 
in  accordance  with  the  requirements  of 
5  U.S.C.  801(al(3)  and  44  U.S.C.  3507, 
whichever  occ  urs  later.  The 
Commission  vrill  publish  a  notice 
announcing  tli  e  effective  date  of  this 
Report  and  Oi  der. 

43.  It  is  furt,  ler  ordered  that  the 
Commission  shall  send  a  copy  of  this 
Report  and  Oi  der,  including  the  Final 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Adn  inistration. 

44.  This  flej  jort  and  Order  is  issued 
under  §  0.261  of  the  Commission's  rules, 
47  CFR  0.261  [1996).  Petitions  for 
reconsideratic  n  under  §  1.429  of  the 
Commission's  rules,  47  CFR  1.429 
(1996),  or  applications  for  review  under 
Section  1.115  of  the  Commission's  rules, 
47  CFR  1.115  (1996),  may  be  filed 
within  30  days  of  the  date  of  this  Report 
and  Order  in  he  Federal  Register  (See 
47  CFR  1.4(b)  D). 

Paperwork  Reduction  Act 

The  Federal  Communications 
Commission,  {as  part  of  its  continuing 
effort  to  redu(ie  paperwork  burden 
invites  the  geheral  public  and  other 
Federal  agenc  ies  to  take  this 
opportunity  tp  comment  on  the 
following  information  collection,  as 
required  by  tie  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  r  ot  conduct  or  sponsor  a 
collection  of  nformation  unless  it 
displays  a  currently  valid  control 
number.  No  { erson  shall  be  subject  to 
any  penalty  f  )r  failing  to  comply  with 


a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarify  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OMB  Approval  Number:  New. 

Title:  Implementation  of  Section  25  of 
the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992, 
Direct  Broadcast  Satellite  Public  Interest 
Obligations. 

Form  No.:  NA. 

Type  of  Collection:  New  Collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  8. 

Estimated  Time  for  Response:  12 
hours. 

Total  Annual  Burden:  96  hours. 

Needs  and  Uses:  The  information  will 
be  used  by  the  Federal  Communications 
Commission  (FCC)  and  interested 
members  of  the  public  to  monitor  DBS 
providers'  compliance  with  public 
interest  obligations.  Without  such 
information,  the  FCC  could  not 
determine  whether  DBS  providers  have 
complied  with  their  obligations. 

List  of  Subjects  in  47  CFR  Part  100 

Satellite. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretory. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  100  as 
follows: 

PART  100— DIRECT  BROADCAST 
SATELLITE  SERVICE 

1.  The  authority  citation  for  part  100 
is  amended  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  335,  309  and 
554. 

2.  Add  §  100.5  to  read  as  follows: 
Subpart  A— General  Information 

§  100.5    Public  interest  obligations. 

(a)  DBS  providers  are  subject  to  the 
public  interest  obligations  set  forth  in 
paragraphs  (b)  and  (c)  of  this  section. 


For  purposes  of  this  rule,  DBS  providers 
are  any  of  the  following: 

(1)  Entities  licensed  pursuant  to  47 
CFR  part  100;  or 

(2)  Entities  licensed  pursuant  to  part 
25  of  this  chapter  that  operate  satellites 
in  the  Ku-band  fixed  sateUite  service 
and  that  sell  or  lease  capacity  to  a  video 
programming  distributor  that  offers 
service  directly  to  consumers  providing 
a  sufficient  number  of  channels  so  that 
four  percent  of  the  total  applicable 
programming  channels  yields  a  set-aside 
of  at  least  one  channel  of  non- 
commercial programming  pursuant  to 
paragraph  (c)  of  this  section,  or 

(3)  Non-U.S.  licensed  satellite 
operators  in  the  Ku-band  that  offer 
video  programming  directly  to 
consumers  in  the  United  States 
piusuant  to  an  earth  station  license 
issued  under  part  25  of  this  title  and 
that  offer  in  a  sufficient  number  of 
channels  to  consumers  so  that  four 
percent  of  the  total  applicable 
programming  channels  yields  a  set-aside 
of  one  channel  of  non-commercial 
programming  pursuant  to  paragraph  (c) 
of  this  section, 

(b)  Political  broadcasting 
requirements — (1)  Reasonable  access. 
DBS  providers  must  comply  with 

§  312(a)(7)  of  the  Communications  Act 
of  1934,  as  amended,  by  allowing 
reasonable  access  to,  or  permitting 
purchase  of  reasonable  amounts  of  time 
for,  the  use  of  their  facilities  by  a  legally 
qualified  candidate  for  federal  elective 
office  on  behalf  of  his  or  her  candidacy. 

(2)  Use  of  facilities.  DBS  providers 
must  comply  with  §  315  of  the 
Communications  Act  of  1934,  as 
amended,  by  providing  equal 
opportunities  to  legally  qualified 
candidates. 

(c)  Carriage  obligation  for 
noncommercial  programming — (1) 
Reservation  requirement.  DBS  providers 
shall  reserve  four  percent  of  their 
channel  capacity  exclusively  for  use  by 
qualified  programmers  for 
noncommercial  programming  of  an 
educational  or  informational  nature. 
Channel  capacity  shall  be  determined 
annually  by  calculating,  based  on 
measurements  taken  on  a  quarterly 
basis,  the  average  number  of  channels 
available  for  video  programming  on  all 
satellites  Ucensed  to  the  provider  during 
the  previous  year.  DBS  providers  may 
use  this  reserved  capacity  for  any 
purpose  until  such  time  as  it  is  used  for 
noncommercial  educational  or 
informational  programming. 

(2)  Qualified  programmer.  For 
purposes  of  these  rules,  a  qualified 
programmer  is: 

(ij  A  noncommercial  educational 
broadcast  station  as  defined  in  §  397(6) 
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of  the  Communications  Act  of  1934,  as 
amended, 

(ii)  A  public  telecommunications 
entity  as  defined  in  §  397(12)  of  the 
Communications  Act  of  1934,  as 
amended, 

(iii)  An  accredited  nonprofit 
educational  institution  or  a 
governmental  organization  engaged  in 
the  formal  education  of  enrolled 
students  (A  publicly  supported 
educational  institution  must  be 
accredited  by  the  appropriate  state 
department  of  education;  a  privately 
controlled  educational  institution  must 
be  accredited  by  the  appropriate  state 
department  of  education  or  the 
recognized  regional  and  national 
accrediting  organizations.),  or 

(iv)  A  nonprofit  organization  verbose 
purposes  are  educational  and  include 
providing  educational  and  instructional 
television  material  to  such  accredited 
institutions  and  governmental 
organizations. 

(v)  Other  noncommercial  entities  with 
an  educational  mission. 

(3)  Editorial  control. 

(i)  A  DBS  operator  will  be  required  to 
make  capacity  available  only  to 
qualtfied  programmers  and  may  select 
among  such  programmers  when  demand 
exceeds  the  capacity  of  their  reserved 
channels. 

(ii)  A  DBS  operator  may  not  require 
the  programmers  it  selects  to  include 
particular  programming  on  its  channels. 

(iii)  A  DBS  operator  may  not  alter  or 
censor  the  content  of  the  programming 
provided  by  the  qualified  programmer 
using  the  channels  reserved  pursuant  to 
this  section. 

(4)  Non-commercial  channel 
limitation.  A  DBS  operator  cannot 
initially  select  a  qualified  programmer 
to  fill  more  than  one  of  its  reserved 
channels  except  that,  after  all  qualified 
entities  that  have  sought  access  have 
been  offered  access  on  at  least  one 
channel,  a  provider  may  allocate 
additional  channels  to  qualified 
programmers  without  having  to  make 
additional  efforts  to  secure  other 
qualified  programmers. 

(5)  Rates,  terms  and  conditions,  (i)  In 
making  the  required  reserved  capacity 
available,  DBS  providers  cannot  charge 
rates  that  exceed  costs  that  are  directly 
related  to  maiking  the  capacity  available 
to  qualified  programmers.  Direct  costs 
include  only  the  cost  of  transmitting  the 
signal  to  the  uplink  facility  and 
upUnking  the  signal  to  the  satellite. 

(ii)  Rates  for  capacity  reserved  under 
paragraph  (c)(1)  of  this  section  shall  not 
exceed  50  percent  of  the  direct  costs  as 
defined  in  this  section. 

(iii)  Nothing  in  this  section  shall  be 
construed  to  prohibit  DBS  providers 


from  negotiating  rates  with  qualified 
programmers  that  are  less  than  50 
percent  of  direct  costs  or  from  paying 
qualified  programmers  for  the  use  of 
their  programming. 

(iv)  DBS  providers  shall  reserve 
discrete  channels  and  offer  these  to 
qualifying  programmers  at  consistent 
times  to  fulfill  the  reservation 
requirement  described  in  these  rules. 

(6)  Public  file,  (i)  Each  DBS  provider 
shall  keep  and  permit  pubhc  inspection 
of  a  complete  and  orderly  record  of: 

(A)  Quarterly  measurements  of 
channel  capacity  and  yearly  average 
calculations  on  which  it  bases  its  four 
percent  reservation,  as  well  as  its 
response  to  any  capacity  changes; 

(B)  A  record  of  entities  to  whom 
noncommercial  capacity  is  being 
provided,  the  amount  of  capacity  being 
provided  to  each  entity,  the  conditions 
under  which  it  is  being  provided  and 
the  rates,  if  any,  being  paid  by  the 
entity; 

(C)  A  record  of  entities  that  have 
requested  capacity,  disposition  of  those 
requests  and  reasons  for  the  disposition; 
and 

(D)  A  record  of  all  requests  for 
pohtical  advertising  time  and  the 
disposition  of  those  requests. 

(ii)  All  records  required  by  this 
paragraph  shall  be  placed  in  a  file 
available  to  the  public  as  soon  as 
possible  and  shall  be  retained  for  a 
period  of  two  years. 

(7)  Effective  date.  DBS  providers  are 
required  to  make  channel  capacity 
available  pursuant  to  paragraph  (c)  of 
this  section  upon  the  effective  date. 
Programming  provided  pursuant  to  this 
rule  must  be  available  to  the  public  no 
later  than  six  months  after  the  effective 
date. 
****** 

[FR  Doc.  99-1346  Filed  2-5-99;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 
RIN  1018-nAC88 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of  Whether 
Designation  of  Critical  Habitat  for  the 
Coastal  California  Gnatcatcher  is 
Prudent 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  determination. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service,  have  reconsidered  our 


prudency  finding  for  designating  critical 
habitat  for  the  coastal  California 
gnatcatcher  [PoUoptila  californica 
calif omica).  We  listed  the  coastal 
Cahfomia  gnatcatcher  as  a  threatened 
species  under  the  Endangered  Species 
Act  of  1973,  as  amended  (Act)  on  March 
30,  1993.  At  that  time,  we  determined 
that  designation  of  critical  habitat  was 
not  prudent  because  designation  would 
not  benefit  the  coastal  California 
gnatcatcher  and  would  increase  the 
degree  of  threat  to  the  species.  On  May 
21,  1997,  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  issued  an 
opinion  that  required  us  to  issue  a  new 
decision  regarding  the  prudency  of 
designating  critical  habitat  for  the 
coastal  California  gnatcatcher.  This 
notice  of  determination  responds  to  that 
coiut  order. 

DATES:  We  made  the  finding  aimounced 
in  this  document  on  January  21.  1999. 
ADDRESSES:  The  complete  file  for  this 
prudency  reconsideration  is  available 
for  inspection,  by  appointment,  during 
normal  business  hours  at  the  U.S.  Fish 
and  Wildlife  Service.  Carlsbad  Fish  and 
Wildlife  Office.  2730  Loker  Avenue 
West,  Carlsbad,  California  92008. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
S.  Berg,  Field  Supervisor,  at  the  above 
address  (telephone:  760/431-9440; 
facsimile  760/431-9624). 
SUPPLEMENTARY  INFORMATION: 

Background 

We  listed  the  coastal  California 
gnatcatcher  [PoUoptila  californica 
californica)  (gnatcatcher)  as  a  threatened 
species  under  the  Endangered  Species 
Act  of  1973.  as  amended  (Act)  (16 
U.S.C.  1531  et  seq.)  on  March  30,  1993 
(58  FR  16742).  This  small,  insectivorous 
songbird  typically  occurs  in  several 
distinctive  subassociations  of  the  coastal 
sage  scrub  plant  community.  Coastal 
sage  scrub  vegetation  is  composed  of 
relatively  low-growing,  dry-season 
deciduous,  and  succulent  plants. 
Characteristic  plants  of  this  community 
include  coastal  sagebrush  [Artemisia 
californica),  various  species  of  sage 
[Salvia  spp.).  California  buckwheat 
[Eriogonum  fasciculatum), 
lemonadeberry  [Rhus  integrifolia), 
Cahfomia  encelia  [Encelia  californica), 
prickly  pear  and  cholla  cactus  [Opuntia 
spp.),  and  various  species  of 
Haplopappus.  The  gnatcatcher  exhibits 
a  strong  affinity  to  coastal  sage  scrub 
vegetation  dominated  by  coastal 
sagebrush,  although  in  some  portions  of 
its  range  (e.g..  western  Riverside 
County)  other  plant  species  may  be 
more  abundant.  The  species  occurs 
below  aliout  912  meters  (m)  (3.000  feet 
(ft))  in  elevation.  The  species  remains 
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threatened  by  Y  abitat  loss  and 
fragmentation  i  esulting  from  urban  and 
agricultural  development,  and  the 
synergistic  effe  :ts  of  cowbird  parasitism 
and  predation  (58  FR  16742). 
The  precariotis  status  of  the 
gnatcatcher  ani  the  importance  of 
habitat  protection  are  well  known  to  the 
general  public  ^d  to  land  planning 
agencies.  We  aie  working  with  Federal, 
State,  and  local  agencies  and  private 
landowners  thijoughout  the  historic 
range  of  the  gnatcatcher  to  implement  or 
develop  conseilvation  plans  for  this 
species  and  the  large  array  of  other 
listed  or  sensitive  species  also  found  in 
its  coastal  sageiscrub  habitats. 

Critical  Habita^ 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  Usted  in 
accordance  wilh  the  Act,  on  which  are 
foimd  those  ph  ysical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and,  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  atithe  time  it  was  listed, 
upon  a  determination  that  such  areas 
are  essential  fdr  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  sp^ies  to  the  point  at 
which  listing  linder  the  Act  is  no  longer 
necessary.        I 

Section  4(a)(3)  of  the  Act,  as 
amended,  andiits  implementing 
regulations  (50  CFR  424.12)  require  that, 
to  the  maximifn  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  a  species  is 
determined  tojbe  endangered  or 
threatened.  According  to  our  regulations 
(50  CFR  424.lfe(a)(l)),  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist — (1)  The  species  is  threatened  by 
taking  or  othei  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  specieslor  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

In  general,  critical  habitat  designation 
contributes  to  species  conservation 
primarily  by  ijighlighting  habitat  areas 
in  need  of  sp^ial  management 
consideration^  or  protection,  and  by 
describing  th^  features  within  those 
areas  that  are  essential  to  the 
conservation  of  the  species.  Critical 
habitat  desigi^tion  may  provide 
additional  pr(itection  under  section  7  of 
the  Act  with  ijegard  to  activities  that  are 
funded,  authe^rized,  or  carried  out  by  a 


Federal  agency  on  either  Federal  or  non- 
Federal  land.  Section  7(a)(2)  of  the  Act 
requires  Federal  agencies,  in 
consuhation  with  us,  to  ensure  that  any 
action  they  carry  out,  fund,  or  authorize 
does  not  jeopardize  the  continued 
existence  of  a  federally  listed  species  or 
result  in  the  destruction  or  adverse 
modification  of  designated  critical 
habitat.  This  requirement  of  Federal 
agencies  is  the  only  mandatory  legal 
consequence  of  a  critical  habitat 
designation.  We  refer  to  areas  where  a 
Federal  agency  may  be  involved  as 
having  a  "Federal  nexus." 

Regulations  in  50  CFR  part  402  define 
"jeopardize  the  continued  existence  of 
and  "destruction  or  adverse 
modification  of  in  similar  terms.  To 
jeopardize  the  continued  existence  of  a 
species  means  to  engage  in  an  action 
"that  reasonably  would  be  expected  to 
reduce  appreciably  the  likelihood  of 
both  the  survival  and  recovery  of  a 
listed  species."  Destruction  or  adverse 
modification  of  habitat  means  an 
"alteration  that  appreciably  diminishes 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  a  listed 
species."  Common  to  both  definitions  is 
an  appreciable  detrimental  effect  on 
both  the  survival  and  recovery  of  a 
Usted  species.  Thus,  actions  that  would 
adversely  modify  critical  habitat 
generally  also  jeopardize  ihe  continued 
existence  of  the  species. 

At  the  time  of  the  listing,  we 
concluded  that  designation  of  critical 
habitat  for  the  gnatcatcher  was  not 
prudent  because  such  designation 
would  not  benefit  the  species  and 
would  make  the  species  more 
vuhierable  to  activities  prohibited  under 
section  9  of  the  Act.  We  were  aware  of 
several  instances  of  apparently 
intentional  habitat  destruction  that  had 
occurred  during  the  listing  process.  In 
addition,  most  land  occupied  by  the 
gnatcatcher  was  in  private  ownership 
and  a  designation  of  critical  habitat  was 
not  beUeved  to  be  of  benefit  because  of 
a  lack  of  a  Federal  nexus. 

On  May  21,  1997,  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit 
(Court),  issued  an  opinion  (No.  95- 
56075;  D.C.  No.  CV-93-999-LHM)  that 
required  us  to  issue  a  new  decision 
regarding  the  prudency  of  determining 
critical  habitat  for  the  gnatcatcher.  In 
this  opinion,  the  Court  held  that  the 
"increased  threat"  criterion  in  the 
regulations  may  justify  a  not  prudent 
finding  only  when  we  have  weighed  the 
benefits  of  designation  against  the  risks 
of  designation.  Secondly,  with  respect 
to  the  "not  beneficial"  criterion  expUcit 
in  the  regulations,  the  Court  ruled  that 
our  conclusion  that  designation  of 


critical  habitat  was  not  prudent  because 
it  would  fail  to  control  \he  majority  of 
land-use  activities  within  critical  habitat 
was  inconsistent  with  Congressional 
intent  that  the  imprudence  exception  to 
designation  should  apply  "only  in  rare 
circumstances."  The  Court  noted  that  a 
substantial  portion  of  gnatcatcher 
habitat  would  be  subject  to  a  future 
nexus  sufficient  to  trigger  section  7 
consultation  requirements  regarding 
critical  habitat.  Third,  the  Court 
determined  that  our  conclusion  that 
designation  of  critical  habitat  would  be 
less  beneficial  to  the  species  than 
another  type  of  protection  (i.e..  State  of 
CaUfomia  Natural  Community 
Conservation  Planning  efforts)  did  not 
absolve  us  from  the  requirement  to 
designate  critical  habitat.  The  Court  was 
also  critical  of  our  lack  of  specificity  in 
oiu-  analysis.     ' 

Prudency  Redetermination  Process 

We  have  reevaluated  our  previous  not 
prudent  finding  regarding  critical 
habitat  designation  for  the  gnatcatcher 
as  instructed  by  the  Court.  Initially,  we 
inventoried  all  lands  within  the  known 
range  of  the  gnatcatcher  containing, 
coastal  sage  scrub  habitats.  These  lands 
included  coastal  and  inland  areas — (1) 
that  may  support  sage  scrub  or  similar 
habitat  within  San  Diego,  Orange,  Los 
Angeles,  Riverside,  San  Bernardino,  and 
Ventura  coimties,  CaUfomia,  and  (2) 
that  are  below  912  m  (3,000  fl)  in 
elevation  (the  approximate  maximum 
elevation  occupied  by  gnatcatchers). 
Once  we  defined  the  study  area,  we 
categorized  lands  by  ownership  within 
each  Coimty  using  Geographic 
Information  System  (CIS)  theme 
coverages,  and  estimated  approximate 
acreages  for  each  category.  We  used 
Federal  and  non-Federal  (i.e.,  Tribal, 
local/State  jurisdiction,  and  private) 
land  ownership  categories  for  the 
purposes  of  this  prudency 
determination.  We  also  considered  the 
likelihood  of  a  Federal  nexus  through 
land  ownership,  project  funding  or 
activity  jurisdiction  (Table  1). 

We  considered  all  Federal  and  Tribal 
trust  lands  to  have  a  Federal  nexus. 
Because  of  its  Tribal  trust 
responsibilities,  the  Bureau  of  Indian 
Affairs  (BLA)  represents  the  Federal 
nexus  on  Tribal  trust  lands-  the  RJA 
does  not  represent  a  Federal  nexus  on 
Tribal  fee-owned  land.  We  evaluated 
State,  local  government,  and  private 
lands  that  contain  gnatcatcher  habitat 
for  a  potential  Federal  nexus.  We  expect 
some  projects  on  State,  local 
government,  or  private  lands  in  Orange, 
San  Diego  and  Ventura  counties  to  have 
a  Federal  nexus. 
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Table  1.— Geographic  Distribution.  Ownership,  and  Size  of  Areas  Evaluated  in  the  Critical  Habitat  Prudency 

Redetermination  for  the  Coastal  California  Gnatcatcher 


Land  ownership  and  county 


Federal: 

Los  Angeles 

Orange  

Riverside  

San  Bernardino 

San  Diego  

Ventura 


Total  Federal 
Non-Federal: 

Los  Angeles  

Orange  

Riverside  

San  Bernardino  ... 

San  Diego  _..., 

Ventura 


Total  Non-Federal 


Grand  Totals 


Total  area  within 

gnatcatcher  study  area 

hectares  (acres) 


186,004(459,625) 

26,948(66,590) 

88,072(217,631) 

22,890(56,562) 

178,285(440,550) 

77,287(190,980) 


Gnatcatcher  hat)itat 
hectares  (acres)  <•> 


579.486(1,431.938) 

466.149(1,151.873) 
178,040(439.944) 
380,789(940.946) 
128,953(318,649) 

510,191(1,260,706) 
221.167(546,514) 


1.885,289(4.658.632) 


2.464.775(6.090.570) 


11.470(28,343) 

991(2,448) 

5.616(13.877) 

1.256(3,104) 

24,650(60,911) 

4.381(10,825) 


48,364(119,508) 

53.058(131.108) 

23,572(58.247) 

62,248(153,817) 

15,697(38.789) 

673,684(167.250) 

79.070(195,385) 


301 ,328(744.596) 


349.691(864,104) 


Gnatcatcher  habitat 
with  federal  nexus 
hectares  (acres) "" 


Gnatcatcher  habitat 

with  a  Federal  nexus 

where  critical  habitat 

is  determined  to  be 

prudent  hectares 

(acres) 


1 1 ,470(28,343) 

991(2,448) 

5,616(13,877) 

1,256(3,104) 

24,650(60.911) 

4,381(10,825) 


48.364(119.508) 

54(133) 

«>«.428(20.826) 

W)750(  1,854) 

«'>32.627(80,622) 
«"243(600) 


42,102(104,035) 


90,465(223.543) 


1 1 ,470(28,343) 

991(2,448) 

5,616(13,877) 

1,256(3,104) 

24.650(60,911) 

4,381(10,825) 


48.364(119,508) 


473(1,169) 

83(205) 

0 

1 ,095(2,706) 

243(600) 


1.894(4.680) 


50,257(124,188) 


(■)Total  amount  of  coastal  sage  scrub  hatxtats  within  designated  category. 
<«»Extent  of  habitat  where  a  Federal  nexus  exists. 
<oThere  are  no  known  proposed  projects  or  likely  future  activities  with  an  established  Federal  nexus  on  lands  within  cateqory 
ar^  k«alfancte^  'ndrvidual  Federal  project  action  areas  contributing  to  totals;  action  areas  in  these  categories  may  include  small  amounts  of  State 


Of  the  approximately  2,464,775 
hectares  (ha)  (6,090.570  acres  (ac))  of 
land  within  the  study  area,  77  percent 
is  non-Federal  land  and  23  percent  is 
Federal  (Table  1).  The  GIS-based 
analysis  of  the  study  area  landscape 
further  revealed  that  only  about  349,691 
ha  (864,104  ac)  or  14  percent  of  these 
lands  support  sage  scrub  habitat,  with 
the  majority  of  the  habitat  occurring  on 
privately  or  federally  owoied  lands 
(Table  1).  This  estimate  of  habitat 
availability  is  more  precise  than  our 
previous  efforts  and  may  differ  writh 
some  published  estimates. 

We  followed  existing  statutes  and 
regulations,  the  Court  order,  and  our 
policy,  to  identify  those  lands  for  which 
a  designation  of  critical  habitat  might  be 
prudent.  In  general,  we  carried  out  the 
analytical  steps  for  determining 
prudency  sequentially — (1)  we 
determined  whether  Federal  lands  were 
involved,  (2)  if  lands  were  non-Federal, 
we  determined  whether  a  Federal  nexus 
existed,  (3)  we  determined  whether  any 
threats  associated  with  designation  as 
critical  habitat  of  Federal  lands  and 
those  non-Federal  lands  having  a 
Federal  nexus  outweigh  the  benefits  of 
such  designation,  and  (4)  we 
detennined  whether  any  threats 
associated  with  designation  of  non- 
Federal  lands  that  lack  a  Federal  nexus 


outweigh  the  benefits  of  such 
designation. 

The  potential  threats  associated  with 
designation  include  an  increased 
likelihood  of  intentional  acts  of 
vandalism  due  to  widespread  public 
misunderstanding  of  critical  habitat. 
The  benefits  of  designating  critical 
habitat  include  the  section  7 
consultation  benefit  and  the  benefit  of 
highlighting  areas  needing  special 
management  considerations  or 
protections.  We  describe  several 
instances  of  vandalism  and  intentional 
destruction  of  endangered  species 
habitat  in  the  "Prudency  Finding" 
section  of  this  notice.' 

In  addition  to  determining  whether 
designation  of  an  area  as  critical  habitat 
is  prudent,  we  must  also  evaluate,  in 
accordance  with  section  3(5)(A)  of  the 
Act,  whether  the  area  is  essential  to  the 
conservation  of  the  species  and  whether 
the  area  may  require  special 
management  considerations  or 
protection  before  designating  the  area  as 
critical  habitat.  Section  4(b)(2)  of  the 
Act  requires  us  to  evaluate  economic 
and  other  impacts,  and  exclude  any  area 
from  the  designation  if  the  benefits  of 
excluding  the  area  outweigh  the  benefits 
of  including  the  area.  However,  we  can 
not  exclude  an  area  if  the  exclusion 
would  result  in  the  extinction  of  the 
species.  These  additional  evaluations 


required  to  designate  critical  habitat  are 
not  a  part  of  the  prudency 
determination  ordered  by  the  Court, 
and,  for  the  most  part,  have  been 
deferred  consistent  with  the  current 
listing  priority  guidance  published  on 
May  8,  1998  (63  FR  10931). 

Prudency  Finding 

The  only  regulatory  impact  of  a 
critical  habitat  designation  is  through 
the  consultation  provisions  of  section  7. 
Section  7  applies  only  to  activities 
having  a  Federal  nexus,  not  to  activities 
that  are  exclusively  State  or  private. 
Thus,  the  existence  or  lack  of  a  Federal 
nexus  is  a  key  consideration  in 
determining  whether  designating 
critical  habitat  is  prudent.  A  Federal 
nexus  exists  when  a  Federal  agency 
carries  out.  funds,  or  authorizes  an 
activity  or  project  on  Federal  or  non- 
Federal  lands.  As  we  previously  stated, 
the  designation  of  non-Federal  lands 
that  lack  a  Federal  nexus  may  not  be 
prudent  because  the  limited  benefit  may 
be  outweighed  by  the  threat  of 
destruction  of  these  areas.  On  the  other 
hand,  the  designation  of  non-Federal 
lands  where  a  Federal  nexus  exists  or 
may  exist  in  the  future  could  prove  to 
be  beneficial  to  the  species.  However, 
even  for  non-Federal  lands  where  there 
may  be  a  future  Federal  nexus,  we  must 
weigh  the  benefits  of  designation  as 
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critical  habita ;  against  any  threat 
associated  wil  h  designation.  We  discuss 
our  prudency [findings,  arranged  by  land 
ownership,  balow. 

Tribal  Lands.  Tribal  lands  include 
Tribal  fee-owied  and  Tribal  trust  lands. 
Tribal  fee-owied  lands  are  treated  as 
private  lands  pnd  thus  have  no  inherent 
Federal  nexui  However,  activities  on 
such  lands  ar*  subject  to  section  7 
consultation  i  f  a  Federal  action  is 
involved.  Tribal  trust  lands  have  a 
Federal  nexui  in  light  of  the  trust 
responsibility  of  the  BIA.  However, 
given  the  extremely  small  proportion  of 
coastal  sage  scrub  habitat  on  Tribal 
lands  (2  perc«  nt  of  the  349.691  ha 
(864,104  ac)  cf  total  existing  habitat) 
(Table  1),  and  because  no  significant 
gnatcatcher  pppulations  are  known  to 
occur  on  Tribbl  lands,  we  conclude  that 
such  lands  ar^  not  essential  to  the 
conservation  bf  the  species  and  do  not 
meet  the  definition  of  critical  habitat. 

Federal  Laids.  Federal  lands  are 
generally  thoie  administered  by  the 
Department  af  Defense  (DOD)  (including 
the  Army  Corps  of  Engineers  (COE). 
Department  af  Navy.  Marine  Corps,  and 
Air  Force).  Bureau  of  Land  Management 
(ELM).  Federal  Aviation  Administration 
.  (FAA),  Fores  Service,  National  Park 
Service,  Fish  and  Wildlife  Servce,  and 
Bureau  of  Re  ;lamation.  For 
convenience,  we  included  Tribal  trust 
lands  in  the  I  'ederal  lands  category  in 
Table  1  due  to  the  inherent  BIA  nexus; 
however,  for  the  reasons  stated  above  in 
the  discussion  under  "Tribal  Lands." 
we  conclude  that  Tribal  trust  lands  are 
not  essential  to  the  conservation  of  the 
species  and  ( lo  not  meet  the  definition 
of  critical  ha  )itat.  Approximately 
579.486  ha  (1.431.938  ac)  of  land  within 
the  study  are  a  are  in  this  Federal  land 
category.  Of  his  total,  an  estimated 
48,363  ha  (1  9,508  ac),  or  8  percent, 
support  sage  scrub  habitat  (Table  1).  We 
have  determined  that  it  is  prudent  to 
designate  critical  habitat  for  the 
gnatcatcher  in  all  Federal  lands  (not 
including  Tribal  trust  lands)  containing 
coastal  sage  ^crub  within  the  defined 
study  area.  We  will  further  evaluate 
these  lands  during  our  development  of 
a  proposed  cjritical  habitat  rule.  That 
evaluation  r|ay  indicate  that  not  all  of 
such  habitat  is  essential  for  the 
conservatioil  of  the  species  or  requires 
special  management.  We  may  also 
exclude  some  of  these  areas  from 
designation  as  critical  habitat  because  of 
economic  iripacts  of  such  designation. 

Non-Fedetal  Lands.  Non-Federal 
lands  incluae  lands  owned  by  local  and 
State  jurisdfctions  and  private  entities. 
This  catego^  includes  Tribal  fee-owned 
lands.  A  Federal  nexus  exists  on  non- 
Federal  lan(  s  when  there  is  Federal 


authorization  or  funding  of,  or 
participation  in.  a  project  or  activity.  In 
such  cases,  a  Federal  action  agency  is 
required  to  consult  with  us  under 
section  7(a)(2)  of  the  Act  if  the  proposed 
activity  or  project  may  affect  a  listed 
species  or  any  designated  critical 
habitat. 

Several  types  of  activities  on  non- 
Federal  lands  supporting  sage  scrub 
habitat  could  potentially  involve  a 
Federal  nexus.  We  have  evaluated  all 
habitat  within  the  range  of  the 
gnatcatcher  and  all  types  of  projects  for 
a  potential  Federal  nexus.  For  each 
Federal  agency,  we  describe  below  the 
agency's  potential  involvement  in 
activities  on  non-Federal  lands  and 
identify  those  areas  for  which 
designation  of  critical  habitat  is 
prudent. 

•  The  BIA  may  provide  funding, 
logistical  support,  and  technical 
assistance  to  Indian  Tribes  for  activities 
that  may  involve  Tribal  fee-owned 
lands.  In  some  cases  these  actions 
require  the  BIA  to  consult  with  us 
pursuant  to  section  7  of  the  Act. 
However,  for  the  reasons  stated  above  in 
the  discussion  under  "Tribal  Lands," 
we  conclude  that  Tribal  fee-owned 
lands,  as  well  as  Tribal  trust  lands,  are 
not  essential  to  the  conservation  of  the 
species  and  do  not  meet  the  definition 
of  critical  habitat. 

•  The  Federal  Highway 
Administration  (FHWA)  provides 
funding  for  transportation  projects  and 
approves  linkages  with  the  Federal 
highway  system.  These  activities  require 
section  7  consultation.  Two  regional 
transportation  plans  identify  potential 
transportation  aligrunents  and 
alternatives  with  potential  FHWA 
involvement  in  southern  California.  The 
1998  Regional  Transportation  Plan 
authored  by  the  Southern  California 
Association  of  Governments  addresses 
Los  Angeles.  Orange.  Riverside.  San 
Bernardino,  and  Ventura  counties, 
while  the  Regional  Transportation  Plan 
1996-2020  authored  by  the  San  Diego 
Association  of  Governments  covers  San 
Diego  County.  We  have  identified 
several  projects  having  a  Federal  nexus 
through  FHWA  involvement  that  may 
affect  gnatcatcher  habitat.  In  Orange 
County,  the  action  area  of  the  Foothill 
Transportation  Corridor,  which  is  under 
the  jurisdiction  of  FWHA.  contains  461 
ha  (1.140  ac)  of  coastal  sage  scrub,  and 
the  action  area  of  the  State  Route  133/ 
Laguna  Canyon  Road  Realignment 
project,  which  is  also  under  the 
jurisdiction  of  FHWA.  contains 
approximately  12  ha  (29  ac)  of  habitat. 
In  San  Diego  County.  State  Route  125 
Project  contains  about  42  ha  (105  ac)  of 
habitat;  State  Route  905  Project  contains 


about  8  ha  (20  ac);  State  Route  78 
Project  contains  about  0.25  ha  (0.65  ac) 
of  habitat;  and  State  Route  76  Project 
contains  about  7  ha  (17  ac).  The 
Moorpark  Specific  Plan  i2/Highway  118 
Extension  Project,  which  is  a  Ventura 
County  project  under  the  jurisdiction  of 
the  FHWA.  contains  243  ha  (600  ac)  of 
coastal  sage  scrub  habitat.  We  conclude 
that  designation  of  critical  habitat  in 
these  areas  is  prudent. 

•  The  Fish  and  Wildlife  Service 
conducts  internal  section  7 
consultations  when  our  actions  may 
affect  a  listed  species.  Our  activities  on 
non-Federal  lands  include  issuance  of 
permits  for  incidental  take  of  listed 
species  under  section  10  of  the  Act. 
Because  the  decision  to  apply  for  an 
incidental  take  permit,  thereby  creating 
a  Federal  nexus  for  consultation,  rests 
solely  with  the  potential  non-Federal 
permit  applicant,  we  do  not  consider 
the  section  10  permit  process  as 
providing  a  reliable  future  Federal 
nexus  for  activities  on  non-Federal 
lands. 

•  The  COE  and  the  Environmental 
Protection  Agency  (EPA)  administer  the 
Clean  Water  Act  Section  404  permit 
program.  Under  Section  404  of  the 
Clean  Water  Act.  a  Department  of  the 
Army  permit  is  required  for  projects  on 
non-Federal  and  Federal  lands 
involving  a  discharge  of  dredged  or  fill 
material  into  waters  of  the  United 
States,  including  wetlands.  The  COE 
and  EPA  do  not  generally  have 
jurisdiction  over  upland  areas  where 
gnatcatchers  are  foimd  unless  upland 
development  is  dependent  upon  an 
activity  requiring  a  Section  404  permit. 
For  this  reason.  Section  404  of  the  Clean 
Water  Act  would  not  ordinarily  provide 
a  Federal  nexus  for  activities  on  non- 
Federal  lands  where  gnatcatchers  occur. 
However,  the  COE  has  exercised 
jurisdiction  on  the  SilverHawk  project 
in  Riverside  County  which  contains  83 
ha  (205  ac)  of  coastal  sage  scrub.  We 
conclude  that  it  is  prudent  to  designate 
these  83  ha  (205  ac)  of  coastal  sage  scrub 
as  critical  habitat.  We  do  not  know  of 
any  other  projects  in  gnatcatcher  habitat 
under  the  jurisdiction  of  the  COE. 

By  delegation  of  authority  from  the 
Department  of  Defense  through  the 
Department  of  the  Army,  the  COE  also 
has  responsibility  to  address  all 
ordnance  and  explosive  wastes  concerns 
and  envirorunental  restoration  activities 
at  former  defense  sites.  As  a  result,  the 
COE  has  jurisdiction  over  the  East  Elliot 
Ordnance  Removal,  a  project  that  would 
affect  243  ha  (600  ac)  of  habitat  in  San 
Diego  County.  We  conclude  that  it  is 
prudent  to  designate  these  243  ha  (600 
ac)  of  coastal  sage  scrub  as  critical 
habitat. 


Federal  Register / Vol.  64,  No.  25 /Monday.  February  8.  1999 /Rules  and  Regulations  5961 


•  The  BLM  and  Forest  Service 
occasionally  exchange  their  lands  for 
non-Federal  lands.  These  land 
exchanges  generally  result  in  more 
manageable  landownership 
configurations  for  these  agencies.  These 
agencies  mostly  try  to  acquire  private 
inholdings  within  larger  Federal 
holdings  in  exchange  for  isolated 
Federal  parcels  that  are  surrounded  by 
non-Federal  land.  The  BLM  and  Forest 
Service  have  already  completed  most 
such  land  exchanges  in  southern 
Cahfomia,  and  we  do  not  anticipate  any 
future  land  exchange  efforts  that  would 
affect  the  gnatcatcher.  Occasionally, 
projects  such  as  roads  or  utility  rights- 
of-way  will  cross  both  private  and 
Forest  Service  or  BLM  property.  In  these 
instances,  both  Federal  and  non-Federal 
lands  will  be  considered  diuing  the 
section  7  consultation  process.  Because 
private  lands  in  the  vicinity  of  Forest 
Service  or  BLM  land  generally  do  not 
contain  gnatcatcher  habitat,  the 

f>otentiaI  of  utility  projects  on  Federal 
and  also  affecting  gnatcatcher  habitat 
on  private  land  is  speculative  and  likely 
remote. 

•  The  Immigration  and  Naturalization 
Service  (INS)  conducts  activities  along 
the  United  States/Mexico  border  and  at 
immigration  check  stations  on  major 
highways  north  of  the  border.  Current 
anticipated  projects  along  the  border 
include  fences  and  roads  to  increase 
interdiction  of  illegal  immigrants.  These 
projects  are  generally  located  within  400 
m  (0.25  mile)  of  the  international 
border.  Within  this  area,  there  are 
approximately  786  ha  (1941  ac)  of  non- 
Federal  lands  containing  gnatcatcher 
habitat  that  may  be  affected  by  these 
projects.  We  conclude  that  the 
designation  of  critical  habitat  in  these 
areas  is  prudent. 

•  The  Department  of  Housing  and 
Urban  Development  (HUD)  conducts 
programs  to  assist  private  landowners  in 
the  piu-chase,  sale,  and  development  of 
their  properties.  However,  these 
programs  generally  involve 
rehabilitation  or  redevelopment  of 
previously  disturbed  areas  that  do  not 
contain  gnatcatcher  habitat. 

•  The  Federal  Emergency 
Management  Agency  (FEMA)  is 
involved  with  non-Federal  lands 
following  natural  disasters  and  other 
emergencies  such  as  floods, 
earthquakes,  and  other  natural  events. 
FEMA's  involvement  in  the  projects 
typically  does  not  occur  during  an 
"emergency"  situation,  but  rather  after 
the  disaster  has  occurred,  so  that  any 
impact  to  gnatcatcher  habitat  from  such 
natural  disasters  would  also  likely  have 
already  occiured  prior  to  FEMA 
involvement.  For  example,  actions  taken 


on  private  lands  during  a  flood  event, 
placing  riprap  for  example,  do  not 
involve  FEMA  funds  since  private 
landowners  are  taking  actions 
immediately.  FEMA  may  provide 
financial  assistance  for  the  repair  of 
culverts,  roads,  etc.  after  a  disaster.  In 
these  cases,  FEMA  consults  with  us  to 
avoid  or  minimize  impacts  to 
gnatcatchers.  Additionally  under  the 
Hazard  Mitigation  Grant  Program, 
FEMA  funds  programs,  including 
vegetation  management  aptivities  to 
reduce  the  likelihood  of  wildfires. 
FEMA  is  ciurently  consulting  with  us 
on  these  actions.  The  existence  of  a 
Federal  nexus  from  future  FEMA 
disaster  relief  or  other  actions  cannot  be 
predicted  and  is  at  best  speculative. 

•  The  Federal  Aviation 
Administration  (FAA)  oversees 
activities  at  existing  airports  and 
evaluates  proposed  airport  expansion 
and  new  airport  construction. 
Construction  of  new  airports  and 
expansion  of  existing  airports  have 
already  been  planned  in  southern 
Cahfomia,  and  we  considered  these 
projects  in  the  development  of  this 
determination.  The  Ramona  Airport 
expansion  project  contains  9  ha  (22  ac) 
of  habitat.  The  designation  of  critical 
habitat  on  this  parcel  is  prudent.  We  do 
not  know  of  any  other  FAA  projects 
proposed  in  gnatcatcher  habitat. 

As  discussed  above,  FHWA,  FAA, 
INS,  and  COE  may  carry  out,  fund,  or 
authorize  projects  in  gnatcatcher  habitat 
on  non-Federai  lands  in  San  Diego, 
Orange,  and  Ventura  counties.  We 
evaluated  these  lands  to  determine 
whether  a  designation  of  critical  habitat 
would  be  prudent.  We  found  that  a 
Federal  nexus  exists  for  projects 
covering  a  total  of  1,894  ha  (4,680  ac), 
and  determined  that  a  designation  of 
critical  habitat  would  be  prudent  for 
these  lands. 

Approved  NCCP  Efforts 

Several  multi-species  planning  efforts 
and  habitat  conservation  plaiming 
efforts  have  been  undertaken  within  the 
southern  California  range  of  the 
gnatcatcher  to  conserve  the  species  and 
its  coastal  sage  scrub  habitat.  Principal 
among  these  are  State  of  California 
Natural  Community  Conservation 
Planning  (NCCP)  efforts  in  Orange  and 
San  Diego  counties.  NCCP  plans 
completed  and  permitted  to  date  have 
resulted  in  the  conservation  of  40,208 
ha  (99,310  ac)  of  gnatcatcher  habitat. 

In  southern  San  Diego  County,  the 
development  of  the  NCCP  Multiple 
Species  Conservation  Program  (MSCP) 
has  resulted  in  our  approval  of  three 
southern  County  subarea  plans  under 
section  10(a)(1)(B)  of  the  Act.  These 


three  southern  subarea  plans  account  for 
approximately  95  percent  of  the 
gnatcatcher  habitat  in  southern  San 
Diego  County.  Approval  is  pending  for 
four  other  subarea  plans  within 
southern  San  Diego  County's  MSCP. 
This  planning  effort  has  resulted  in  the 
establishment  of  conservation  areas  that 
collectively  contain  28,844  ha  (71,274 
ac)  of  coastal  scrub  habitat  within  a 
69,573-ha  (171,917-ac)  preserve  area. 

In  addition,  we  have  approved  the 
Orange  County  NCCP  Central/Coastal 
Plan  and  issued  an  incidental  take 
permit  under  section  10(a)(1)(B)  of  the 
Act.  This  planning  effort  has  resulted  in 
the  conservation  of  15,677  ha  (38,738 
ac)  of  reserve  lands,  which  contain 
7,621  ha  (18,831  ac)  of  coastal  sage 
scrub  habitat. 

We  have  also  approved  several 
smaller  multiple  species  habitat 
conservation  plans  (HCPs)  in  San  Diego 
Riverside,  Los  Angeles,  and  Orange 
counties.  These  include,  Bennett 
Property,  Meadowlark  Estates, 
Fieldstone,  and  Poway  Subarea  Plan  in 
San  Diego  County;  Coyote  Hills  East  and 
Shell  Oil  in  Orange  County;  Ocean 
Trails  in  Los  Angeles  County;  and  Lake 
Mathews  in  Riverside  County.  These 
efforts  have  resulted  in  the  protection  of 
3,743  (9,250  ac)  of  gnatcatcher  habitat. 

The  gnatcatcher  habitat  in  the 
approved  NCCPs  in  San  Diego  and 
Orange  counties  was  selected  for 
permanent  preservation  and 
configuration  into  a  biologically  viable 
interlocking  system  of  reserves  by  the 
local  jurisdictions  with  our  technical 
assistance  and  that  of  the  California 
Department  of  Fish  and  Game.  The 
reserve  system  established  under  the 
approved  NCCP  plans  includes  the 
coastal  sage  scrub  habitat  subject  to  the 
jurisdiction  of  those  plans  that  we 
consider  essential  to  the  long-term 
survival  and  recovery  of  the  gnatcatcher. 
In  addition,  the  plans  provide  for 
management  of  die  reserve  lands  to 
protect,  restore,  and  enhance  their  value 
as  gnatcatcher  habitat.  Because  the 
essential  gnatcatcher  habitat  that  is 
subject  to  the  jurisdiction  of  the 
approved  plans  is  permanently, 
protected  in  the  habitat  reserves,  no 
additional  private  lands  covered  by  the 
plans  warrant  designation  as  critical 
habitat.  In  addition,  because  the 
gnatcatcher  habitat  preserved  in  the 
plan  is  managed  for  the  benefit  of  the 
gnatcatcher  as  required  under  the  plans, 
there  are  no  "additional  management 
considerations  or  protections"  within 
the  meaning  of  "critical  habitat"  under 
section  3(5)(A)(ii)  of  the  Act  required  for 
those  lands.  Therefore,  we  have 
determined  that  private  lands  subject  to 
the  approved  NCCPs  do  not  meet  the 
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definition  of  :ritical  habitat  in  the  Act 
and  that  desi  ;nation  of  such  lands 
would  not  be  aefit  the  gnatcatcher. 

Private  Landw  Without  a  Federal  Nexus 
We  conclude  that  the  designation  of 
critical  habitat  on  the  259.226  ha 
(640,560  ac)  <)f  coastal  sage  scrub  on 
non-Federal  lands  that  either  lack  a 
Federal  nexup  or  are  covered  by 
approved  Mel's  under  the  NCCP 
program  is  nit  prudent.  Threats  and  acts 
of  vandalism! toward  coastal  sage  scrub 
habitats  were  most  acute  at  the  time  of 
the  publication  of  the  final  listing  for 
the  gnatcatcher  in  1993  (58  FR  16742). 
The  destruction  of  coastal  scrub  habitat 
in  apparent  Attempts  to  circimivent 
potential  land  use  restrictions  resulting 
from  Endangered  Species  Act 
prohibitionslcontinues.  Our  Law 
Enforcement  Division  has  received 
information  on  six  incidents  of  land 
clearing  that  [cumulatively  resulted  in 
the  destruction  of  about  243  ha  (600  ac) 
of  coastal  sage  habitat  and  the  possible 
take  of  up  to  eight  pairs  of  gnatcatchers. 
These  actions  involved  clearing  of 
coastal  sage  $crub,  in  some  instances 
without  Couiity  grading  permits,  in  San 
Diego,  Riverside  and  San  Bernardino 
counties.  Wa  also  have  recently  initiated 
investigationinto  activities  that 
apparently  affected  two  endangered 
species,  the  (juino  checkerspot  butterfly 
and  the  Delhi  Sands  flower-loving  fly. 
As  has  bean  documented  by  a  series 
of  recent  neMik'spaper  articles,  some 
members  of  the  public  believe  that — (1) 
critical  habiiat  can  be"*  *  "put  off 
limits  for  development*   *   *"(San 
Diego  Union  Tribune,  May  22, 1997). 
and  (2)  the  presence  of  listed  species  on 
a  land  parc^  can  create  "*  *  *a  lot  of 
uncertainty  among  developers*  *  *" 
and  compliaate  land  sales  (Riverside 
Press-Enterprise,  January  7,  1998). 

The  vast  majority  of  private  lands  lack 
a  Federal  nepcus  that  would  invoke  the 
section  7  prohibition  against  adverse 
modificatioil  of  critical  habitat.  Also, 
considering  ithe  common 
misimderst^ndings  about  the  effects  of 
designation]  we  believe  that  designating 
such  lands  4s  critical  habitat  would 
increase  thei  instances  of  habitat 
destruction  ^d  exacerlwte  threats  to  the 
gnatcatcher^  Therefore,  we  conclude 
that  the  threats  that  would  result  from 
designating  these  lands  as  critical 
habitat  outweigh  the  benefit  that  would 
be  provideq. 

We  will  cpntinue  to  investigate  all 
instances  o|  coastal  sage  scrub  clearing 
that  may  result  in  an  unauthorized 
"take"  of  gnatcatchers  in  violation  of 
section  9  ofjthe  Act.  Also,  we  are 
continuing  pxtensive  outreach  efforts  to 
address  public  misimderstandings  about 


the  gnatcatcher  and  its  habitat.  We  are 
continuing  to  encourage  local 
jurisdictions  to  pursue  comprehensive 
multi-species  conservation  plans  (e.g., 
NCCP  plans)  to  conserve  the  gnatcatcher 
and  other  sensitive  species.  Our 
cooperative  approach  is  intended  to 
ameliorate  the  circumstances  that  may 
have  led  private  landowners  to  destroy 
coastal  sage  scrub  habitat  and  to  correct 
the  misinformation  presented  by  some 
media  accounts. 

We  acknowledge  that  in  some  cases  a 
designation  of  critical  habitat  on  private 
lands  may  provide  some  benefit  to  a 
species  by  highlighting  areas  where  the 
species  may  occur  or  areas  that  are 
important  to  the  species'  recovery. 
However,  as  discussed  above,  the  status 
of  the  gnatcatcher,  its  coastal  sage  scrub 
habitat  requirements,  and  the  location  of 
that  habitat  are  already  well  known,  and 
this  information  is  readily  available. 
County  planning  agencies  inform 
members  of  the  public  about  sensitive 
resources,  including  the  gnatcatcher  and 
its  habitat,  that  may  potentially  occur  on 
their  lands.  For  example,  the  Coimty  of 
San  Diego  informs  applicants  for 
grading  permits  of  the  status  of 
gnatcatchers  and  may  require  them  to 
survey  for  the  birds  prior  to  receiving  a 
permit.  Numerous  newspaper  articles 
have  also  appeared  describing  the 
gnatcatcher  and  its  habitat.  The  plight  of 
this  species  and  coastal  sage  scrub 
habitat  is  well  known  to  the  public,  and 
a  designation  of  critical  habitat  on 
private  lands  will  not  appreciably 
increase  landowners'  knowledge  of 
areas  important  for  gnatcatcher 
conservation. 

We,  therefore,  conclude  that  no 
benefit  would  arise  &x)m  designating 
critical  habitat  on  private  lands  that  do 
not  have  a  Federal  nexus.  To  the 
contrary,  we  believe  it  is  likely  that  a 
designation  of  critical  habitat  on  private 
lands  may  incite  some  members  of  the 
public  and  increase  incidences  of 
habitat  destruction  through  acts  of 
vandalism  above  current  levels. 
Because,  in  this  case,  no  benefit  can  be 
identified,  and  because  of  increased 
threats  to  the  gnatcatcher  and  its  habitat 
likely  to  result  from  designation,  we 
conclude  that  designation  of  critical 
habitat  on  private  lands  that  lack  a 
Federal  nexus  is  not  prudent. 

StuHinary  and  CoHckisien 

We  conclude  that  designation  of 
critical  habitat  totaUng  50.257  ha 
(124.188  ac)  on  lands  within  the  United 
States  portion  of  the  range  of  the 
gnatcatcher  is  prudent  (Table  1).  This 
total  includes  all  Federal  lands  within 
the  range  of  the  gnatcatcher  (48,364  ha 
(119,508  ac))  and  1.894  ha  (4,680  ac)  of 


non-Federal  lands  where  a  Federal 
nexus  exists. 

In  addition  to  determining  whether 
designation  of  an  area  as  critical  habitat 
is  prudent,  we  must  also  evaluate,  in 
accordance  with  section  3(5)(A)  of  the 
Act,  whether  the  area  is  essential  to  the 
conservation  of  the  species  and  whether 
the  area  may  require  special 
management  considerations  or 
protection  before  designating  the  area  as 
critical  habitat.  Also,  section  4(b)(2)  of 
the  Act  requires  us  to  evaluate  economic 
and  other  impacts,  and  exclude  any  area 
from  the  designation  if  the  benefits  of 
excluding  the  area  outweigh  the  benefits 
of  including  the  area,  unless  the 
exclusion  would  result  in  the  extinction 
of  the  species.  These  additional 
determinations  required  to  designate 
critical  habitat  are  not  a  part  of  the 
prudency  determination  ordered  by  the 
Court.  We  are  deferring  these  additional 
determinations  consistent  with  the 
current  listing  priority  guidance 
published  (63  FR  10931)  described 
below. 

Listing  Priority  Guidance 

We  pubhshed  Listing  Priority 
Guidance  for  Fiscal  Years  1998  and 
1999  on  May  8.  1998  (63  FR  25502).  The 
guidance  clarifies  the  order  in  which  we 
will  process  rulemakings,  giving  highest 
priority  (Tier  1)  to  processing 
emergency  rules  to  add  species  to  the 
Lists  of  Endangered  and  Threatened 
Wildhfe  and  Plants;  second  priority 
(Tier  2)  to  processing  final 
determinations  on  proposals  to  add 
species  to  the  lists,  processing  new 
listing  proposals,  processing 
administrative  findings  on  petitions  (to 
add  species  to  the  lists,  delist  species, 
or  reclassify  listed  species),  and 
processing  a  limited  number  of 
proposed  and  final  rules  to  delist  or 
reclassify  species;  and  third  priority 
(Tier  3)  to  processing  proposed  and  final 
rules  designating  critical  habitat.  Upon 
completion  of  higher  priority  listing 
actions  in  accordance  with  the  listing 
priority  guidance,  we  intend  to  go 
forward  with  the  critical  habitat 
designation  process  for  the  gnatcatcher. 
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Bartel.  Carlsbad  Fish  and  Wildlife  Office 
(see  ADDRESSES  sectionj. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 

Dated:  January  21, 1999. 
Jamie  Rappaport  Clark, 

Director.  U.S.  Fish  and  Wildlife  Service. 
|FR  Doc.  99-2866  Filed  2-5-99;  8:45  am] 

BILUNG  CODE  4310-SS-U 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 
RIN10ia-AC26 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Threatened  Status  for  the  Sacramento 
Splittall 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUIMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  determine 
threatened  status  for  the  Sacramento 
splittail  (Pogonichthys  macrolepidotus) 
pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended  (Act).  Sacramento 
splittail  occur  in  Suisun  Bay  and  the 
San  Francisco  Bay-Sacramento-San 
Joaquin  River  Estuary  (Estuary)  in 
CaUfomia.  The  Sacramento  splittail  has 
declined  by  62  percent  over  the  last  15 
years.  This  species  is  primarily 
threatened  by  changes  in  water  flows 
and  water  quahty  resulting  from  the 
export  of  water  from  the  Sacramento 
and  San  Joaquin  rivers,  periodic 
prolonged  drought,  loss  of  shallow- 
water  habitat,  introduced  aquatic 
species,  and  agricultural  and  industrial 
pollutants.  Designation  of  critical 
habitat  is  not  prudent  at  this  time.  This 
rule  implements  the  protection  and 
recovery  provisions  afforded  by  the  Act 
for  Sacramento  splittail. 
EFFECTIVE  DATE:  March  10. 1999. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  Sacramento  Fish  and 
Wildlife  Office,  U.S.  Fish  and  Wildlife 
Service,  3310  El  Camino- Avenue,  Suite 
130,  Sacramento,  CA  95821-6340. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Thabault,  Deputy  Assistant 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service  (see  ADDRESSES  section) 
(telephone  916-979-2710). 
SUPPLEMENTARY  INFORMATION: 


Background 

As  used  in  this  rule,  the  term  "Delta" 
refers  to  all  tidal  waters  contained 
within  the  legal  definition  of  the  San 
Francisco  Bay-Sacramento-San  Joaquin 
River  Delta,  as  delineated  by  section 
12220  of  the  State  of  California's  Water 
Code.  Generally,  the  Delta  is  contained 
within  a  triangular  area  that  extends 
south  from  the  City  of  Sacramento  to  the 
confluence  of  the  Stanislaus  and  San 
Joaquin  rivers  at  the  southeast  comer 
and  Chipps  Island  in  Suisun  Bay.  The 
term  "Estuary,"  as  used  in  this  rule, 
refers  to  tidal  waters  contained  in  the 
Sacramento  and  San  Joaquin  rivers,  the 
Delta,  and  San  Pablo  and  San  Francisco 
bays.  "Export  facilities,"  as  used  in  this 
rule,  refer  to  the  Central  Valley  Project 
and  State  Water  Project  water  export 
facilities  in  the  South  Delta. 

Sacramento  spUttail  were  first 
described  in  1854  by  W.O.  Ayres  as 
Leuciscus  macrolepidotus  and  by  S.F. 
Baird  and  C.  Girard  as  Pogonichthys 
inaeqilobus.  Although  Ayres'  species 
description  is  accepted,  the  species  was 
assigned  to  the  genus  Pogonichthys  in 
recognition  of  the  distinctive 
characteristics  exhibited  by  the  two 
Cahfomia  splittail  species  P.  ciscoides 
and  P.  macrolepidotus  (Hopkirk  1973). 
Pogonichthys  ciscoides,  endemic  to 
Clear  Lake,  Lake  County,  California,  has 
been  extinct  since  the  early  1970s.  The 
Sacramento  splittail  (hereafter  splittail) 
represents  the  only  existing  species  in 
its  genus  in  California. 

"Tne  name  splittail  refers  to  the 
distinctive  tail  of  the  fish.  Pogon-ichthys 
means  bearded.fish,  referring  to  the 
small  barbels  (whisker-like  sensory 
organs)  on  the  mouth  of  the  fish, 
unusual  in  North  American  cyprinids. 
Macro-lepidotus  means  large-scaled. 
The  splittail  is  a  large  cyprinid  fish  that 
can  exceed  40  centimeters  (cm)  (16 
inches  (in))  in  length  (Moyle  1976). 
Adults  are  characterized  by  an 
elongated  body,  distinct  nuchal  hump 
(on  the  back  of  the  neck),  and  small, 
blimt  head,  usually  with  barbels  at  the 
comers  of  the  slightly  subterminal 
mouth.  The  enlarged  dorsal  lobe  of  the 
caudal  fin  distinguishes  the  splittail 
from  other  minnows  in  the  Central 
Valley  of  Califomia.  Splittail  are  dull, 
silvery-gold  on  the  sides  and  olive-gray 
dorsally.  During  spawning  season, 
pectoral,  pelvic,  and  caudal  (tail)  fins 
are  tinged  with  an  orange-red  color. 
Males  develop  small  white  nuptial 
tubercles  on  the  head.  Breeding 
tubercles  (nodules)  also  appear  on  the 
base  of  the  fins  (Moyle  in  prep). 

Splittail  are  native  to  California's 
Central  Valley,  where  they  were  once 
widely  distributed  (Moyle  1976). 


Historically,  splittail  were  found  as  far 
north  as  Redding  on  the  Sacramento 
River  (at  the  Battle  Creek  Fish  Hatchery 
in  Shasta  County),  as  far  south  as  the 
present-day  site  of  Friant  Dam  on  the 
San  Joaquin  River,  and  up  the 
tributaries  of  the  Sacramento  River  as 
far  as  the  current  Oroville  Dam  site  on 
the  Feather  River  and  Folsom  Dam  site 
on  the  American  River  (Rutter  1908). 
Recreational  anglers  in  Sacramento 
reported  catches  of  50  or  more  splittail 
per  day  prior  to  the  damming  of  these 
rivers  (Caywood  1974).  Splittail  were 
captured  in  the  past  in  southern  San 
Francisco  Bay  and  at  the  mouth  of 
Coyote  Creek  in  Santa  Clara  County,  but 
they  are  no  longer  present  there  (Moyle 
in  prep).  The  species  was  part  of  the 
Central  Valley  Native  American  diet 
(Caywood  1974). 

In  recent  times,  dams  and  diversions 
have  increasingly  prevented  splittail 
from  upstream  access  to  the  large  rivers, 
and  the  species  is  now  restricted  to  a 
small  portion  of  its  former  range  (Moyle 
and  Yoshiyama  1992).  However,  during 
wet  years,  they  migrate  up  the 
Sacramento  River  as  far  as  the  Red  Bluff 
diversion  dam  in  Tehama  County,  and 
into  the  lowermost  reaches  of  the 
Feather  and  American  rivers  (Moyle  in 
prep.  Jones  and  Stokes  1993,  Charles 
Hanson,  State  Water  Contractors,  in  litt. 
1993).  Small  numbers  of  splittail  have 
recently  been  found  in  the  upper 
Sacramento  and  San  Joaquin  rivers  and 
their  tributaries  (Baxter  1995).  Recent 
surveys  of  San  Joaquin  Valley  streams 
found  splittail  in  the  San  Joaquin  River 
below  its  confluence  with  the  Merced 
River,  mainly  following  wet  winters 
(Moyle  in  prep).  Splittail  have  also  been 
recorded  using  the  Sutter  and  Yolo 
bypasses  for  spawning  areas  during  wet 
winters  (Sommer  et  al.  1997). 
Successful  spawning  has  been  recorded 
in  the  lower  Tuolumne  River  during  wet 
years  in  the  1980s,  as  well  as  in  1995. 
Both  adults  and  juveniles  were  observed 
at  Modesto,  11  kilometers  (km)  (6.6 
miles  (mi))  upriver  from  the  mouth  of 
the  river  (Moyle  in  prep).  However,  all 
of  the  sightings  reported  above  were 
during  wet  years  when  splittail  were 
able  to  exploit  more  spawning  habitat. 
Except  for  very  wet  years,  the  species  is 
for  the  most  part  now  confined  to  the 
Delta.  Suisun  Bay,  Suisun  Marsh,  and 
Napa  Marsh.  In  the  Delta,  they  are  most 
abundant  in  the  north  and  west  portions 
when  populations  are  low,  but  are  more 
evenly  distributed  throughout  the  Delta 
following  years  of  successful 
reproduction  (Sommer  et  al.  1997). 
Splittail  are  relatively  long-lived, 
frequently  reaching  5  to  7  years  of  ago. 
An  analysis  of  hard  parts  of  the  splittail 
indicate  tiiat  larger  fish  may  be  8  to  10 
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years  old  (Moyfle  in  prep).  Females  are 
highly  fecund.lwith  the  largest  females 
producing  ovej  250.000  eggs  (Daniels 
and  Moyle  1983).  Populations  fluctuate 
annually  depending  on  spawning 
success,  whicli  is  highly  correlated  with 
freshwater  outflow  and  the  availability 
of  shallow-water  habitat  with 
submerged  vej  etation  (Daniels  and 
Moyle  1983).  f  ish  usually  reach  sexual 
maturity  by  th  ;  end  of  their  second  year. 
The  onset  of  spawning  is  associated 
with  rising  water  levels,  increasing 
water  temperajures,  and  increasing  day 
length.  Peak  spavraing  occurs  from  the 
months  of  Maijch  through  May,  although 
records  of  spawning  exist  for  late 
January  to  ear^  July  (Wang  1986).  In 
some  years,  most  spawning  may  take 
place  within  aflimited  period  of  time. 
For  instance,  ih  1995,  a  year  of 
extraordinarily  successfial  spawning, 
most  splittail  spawned  over  a  short 
period  in  April,  even  though  larval 
splittail  were  Raptured  from  February 
through  early  tuly  (Moyle  in  prep). 
Within  each  spawning  season  older  fish 
reproduce  fir^.  followed  by  younger 
individuals  (Qaywood  1974).  Spawning 
occurs  over  flioded  vegetation  in  tidal 
freshwater  and  euryhaline  habitats  of 
estuarine  marshes  and  sloughs  and 
slow-moving  reaches  of  large  rivers. 
Larvae  remain  in  shallow,  weedy  areas 
close  to  spawming  sites  for  10  to  14  days 
and  move  into  deeper  water  as  they 
mature  and  swimming  ability  increases 
(Wang  1986  aid  Sommer  et  al.  1997). 

Splittail  arejbenthic  (bottom)  foragers. 
In  Suisun  Marsh,  they  feed  primarily  on 
opossum  shrimp  (Neomysis  mercedis, 
and  presumably,  the  exotic 
Acanthomysi\  spp.  as  well),  benthic 
amphipods  (Qorophium),  and 
harpactacoid  copepods,  although 
detrital  (non-living  and  detached 
organic)  matMial  makes  up  a  large 
percentage  of'their  stomach  contents 
(Daniels  and  Moyle  1983).  In  the  Delta, 
clams,  crustai  leans,  insect  larvae,  and 
other  invertet  rates  also  are  found  in  the 
diet.  Predators  include  striped  bass 
(Morone  saxa  tilis)  and  other  piscivores 
(Moyle  1976) 

In  recent  y«  ars,  splittail  have  been 
found  most  o  ten  in  slow  moving 
sections  of  ri'  ers  and  sloughs  and  dead- 
end sloughs  ( Vioyle  et  al.  1982,  Daniels 
and  Moyle  \i  83).  Reports  from  the 
1950s,  howe)  er,  mention  Sacramento 
River  spawning  migrations  and  catches 
of  splittail  during  fast  tides  in  Suisun 
Bay  (Caywood  1974).  Because  they 
require  flooded  vegetation  for  spawning 
and  rearing,  iplittail  are  frequently 
found  in  areas  subject  to  flooding. 
Historically,  jhe  major  flood  basins 
distributed  t  iroughout  the  Sacramento 
and  San  Joac  uin  valleys  provided 


spawning  and  rearing  habitat.  These 
flood  basins  have  all  been  reclaimed  or 
modified  for  flood  control  purposes 
(e.g.,  Yolo  and  Sutter  bypasses). 
Although  primarily  a  freshwater 
species,  splittail  can  tolerate  salinities 
as  high  as  10  to  18  parts  per  thousand 
(ppt)  (Moyle  1976,  Moyle  and 
Yoshiyama  1992).  California 
Department  of  Fish  and  Game  (CDFG) 
survey  data  from  1979  through  1994 
indicate  that  the  highest  abundances 
occurred  in  shallow  areas  of  Suisun  and 
Grizzly  bays. 

Recent  research  indicates  that  splittail 
will  use  the  Yolo  and  Sutter  bypasses 
during  the  winter  and  spring  months  for 
foraging  and  spawning  (Sommer  et  al. 
1997).  However,  the  Yolo  Bypass  may 
only  be  used  by  splittail  during  wet 
winters,  when  water  from  the 
Sacramento  River  over-tops  the  Fremont 
Weir  and  spills  over  the  Sacramento 
Weir  into  the  Bypass.  In  1998,  the  Yolo 
and  Sutter  bypasses  provided  good 
habitat  for  fish,  particularly  spUttail, 
when  they  were  flooded  for  several 
weeks  in  March  and  April.  In  order  to 
provide  spawning  habitat  for  splittail, 
water  must  remain  on  the  bypasses  until 
fish  have  completed  spawning,  and 
larvae  are  able  to  swim  out  on  their 
own,  during  the  draining  process. 

The  decline  in  splittail  abundance  has 
taken  place  during  a  period  of  increased 
human-induced  changes  to  the  seasonal 
hydrology  of  the  Delta,  especially  the 
increased  exports  of  freshwater.  These 
changes  include  alterations  in  the 
temporal,  spatial,  and  relative  ratios  of 
water  diverted  from  the  system.  These 
hydrological  effects,  coupled  with 
severe  drought  years,  introduced  aquatic 
species,  the  loss  of  shallow-water 
habitat  to  reclamation  activities,  and 
other  human-caused  actions,  have 
reduced  the  species'  capacity  to  recover 
from  natural  seasonal  fluctuations  in 
hydrology  for  which  it  was  adapted. 
Analyses  of  survey  data  collected 
from  1967  to  1993  (Meng  1993,  Meng 
and  Moyle  1995)  and  data  from  1967  to 
1997  by  Service,  CDFG,  and  University 
of  Cahfornia  at  Davis  biologists  from 
several  different  studies  indicate  the 
following  results — (1)  Overall,  spfittail 
abundance  indices  have  declined.  Meng 
and  Moyle  (1995)  demonstrated  that  on 
average,  splittail  have  declined  in 
abundance  by  60  percent  through  1993. 
The  CDFG  updated  these  data  to  include 
the  most  current  data  available  and 
provided  to  the  Service.  The  CDFG 
calculated  the  data  using  the  updated 
information.  The  results  were  similar. 
These  updated  data  dem.onstrate  that  on 
average,  splittail  have  declined 
significantly  in  abundance  by  50 
percent  since  1984.  The  greatest 


declines  (over  80  percent)  were  found 
from  studies  that  sampled  the  shallow 
Suisim  Bay  area,  the  center  of  the  range 
of  the  species  (Meng  and  Moyle  1995). 
The  updated  information  also  show  a 
significant  decline  (43  percent)  for  the 
studies  that  sampled  the  shallow  Suisun 
Bay  area.  A  study  that  began  in  1980  in 
the  lower  Estuary,  at  the  outermost  edge 
of  splittail  range,  found  the  lowest 
percent  decline  (20  percent)  (CDFG 
unpublished  data)  through  1993.  The 
analysis  completed  on  the  updated  data 
also  showed  the  smallest  decline  for  this 
study  (6  percent).  The  number  of 
sphttail  young  taken  at  State  and 
Federal  pumping  facilities  (measured  as 
number  of  individuals  per  acre-foot  of 
water  pumped),  as  of  1993,  had 
declined  64  percent  since  1984.  With 
the  updated  data,  the  number  of  splittail 
young  taken  at  State  and  Federal 
pumping  facilities  demonstrated  a  97 
percent  increase.  This  percent  increase 
is  due  to  the  unusually  high  salvage  that 
occurred  during  1995. 

We  estimate  splittail  populations  to 
be  35  to  60  percent  of  what  they  were 
in  the  1940s,  and  these  estimates  may  be 
conservative  (Moyle  in  prep).  CDFG 
midwater  trawl  data  indicate  a  decline 
from  the  mid-1960s  to  the  late  1970s, 
followed  by  a  resurgence,  with  yearly 
fluctuations,  through  the  mid-1980s. 
From  the  mid-1980s  through  1994, 
splittail  numbers  have  declined  in  the 
Delta,  with  some  small  increases  in 
various  years.  This  decline  is  also 
demonstrated  in  the  updated  CDFG 
data. 

(2)  Overall  splittail  abundances  vary 
widely  among  years.  Sommer  et  al.  1997 
also  found  that  splittail  recruitment 
success  fluctuates  widely  from  year  to 
year  and  over  long  periods  of  time. 
During  dry  years  abundance  is  typically 
low.  During  the  dry  years  of  1980, 1984, 
1987,  and  1988  through  1992,  splittail 
abundance  indices  for  young-of-the-year 
were  low,  indicating  poor  spawning 
success.  Additionally,  all  year  class 
abundances  were  low  during  these 
years.  In  1994,  the  fourth  driest  year  on 
record,  all  splittail  indices  were 
extremely  low. 

We  believe  wet  years  provide 
essential  habitat  for  splittail  and  allow 
populations  to  rebound  from  dry  years. 
Successful  reproduction  in  splittail  is 
often  highly  correlated  with  wet  years. 
Large  pulses  of  young  fish  were 
observed  in  wet  years  1982, 1983,  1986, 
and  1995.  In  1995,  one  of  the  wettest 
years  in  recent  history,  an  increase  in  all 
indices  was  recorded,  as  in  1986,  which 
was  another  wet  year  following  a  dry 
year.  However,  young  of  the  year  taken 
per  imit  effort  (for  example,  either  the 
number  of  fish  per  net  that  is  towed  or 


Federal  Register / Vol.  64,  No.  25 /Monday,  February  8,  1999 /Rules  and  Regulations  5965 


the  number  of  fish  per  volvune  of  water 
sampled)  has  actually  declined  in  wet 
years,  steadily  from  a  high  of  12.3  in 
1978  to  0.3  in  1993.  The  updated  data 
from  CDFG  demonstrate  this  same 
decline  in  wet  years,  bom  37.3  in  1978 
to  0.6  in  1993.  The  abundance  indices 
of  splittail  during  the  years  of  1995, 
1996,  and  1997  were  44.5,  2.1,  and  2.6, 
respectively.  Year  1995  was  a  very  wet 
year  and  splittail  abundances  were  high. 
Years  1996  and  1997  were  wet  years,  yet 
abundance  indices  were  low.  However, 
overall  splittail  declines  remain  high  (82 
percent/43  percent  with  updated  data) 
in  the  shallow-water  Suisun  Bay  area, 
the  center  of  its  distribution. 

We  believe  high  abundance  indices  in 
1995  are  an  artifact  of  the  highly 
unusual  hydrological  conditions  that 
occurred.  Therefore,  we  also  calculated 
all  of  the  percent  declines,  as  stated 
above,  without  the  1995  abundance 
indices  in  the  analysis.  The  overall 
decline  is  67  percent.  The  decline  from 
the  studies  in  the  shallow  Suisun  Bay 
area  without  1995  is  80  percent.  For  the 
study  in  the  lower  Estuary,  the  decline 
is  39  percent.  The  salvage  data  collected 
at  both  the  State  and  Federal  pumping 
facilities  demonstrate  a  22  percent 
decline.  Other  than  1995,  the  salvage 
data  include  1996  and  1997. 

(3)  A  strong  relationship  exists 
between  young-of-the-year  abundance 
and  outflow  (i.e.,  river  outflow  into  San 
Francisco  Bay  after  water  exports  are 
removed).  As  outflow  increases,  annual 
abundance  of  young-of-the-year  splittail 
increases.  Changes  in  outflow  explain 
55  to  72  percent  of  the  changes  seen  in 
young-of-the-year  splittail  abundance, 
depending  on  which  survey  data  are 
analyzed. 

(4j  Splittail  are  most  abundant  in 
shallow  areas  of  Suisun  and  Grizzly 
bays  where  they  generally  prefer  low- 
salinity  habitats.  Salinities  in  Suisun 
and  Grizzly  bays  increase  when,  as  a 
result  of  water  exports  or  drought 
conditions,  the  mixing  zone  (the 
freshwater-saltwater  interface)  shifts 
upstream. 

(5)  Concentration  of  splittail  in 
shallow  areas  suggests  that  they  are 
particularly  vulnerable  to  reclamation 
activities,  such  as  dredging,  diking,  and 
filling  of  wetlands. 

The  above  data  indicate  that  splittail 
abundances  vary  widely  in  response  to 
environmental  conditions,  but  the 
general  population  numbers  are 
declining.  The  following  are  some 
reasons  why  the  species  is  in  decline. 
The  splittail  is  primarily  threatened  by 
the  altered  hydraulics  and  reduced 
Delta  outflow  caused  by  the  export  of 
freshwater  from  the  Sacramento  and  San 
Joaquin  rivers  through  operation  of  the 


State  and  Federal  water  projects.  These 
operations  include  not  only  the  export 
of  water  from  the  Delta  but  also 
diversion  of  water  to  storage  diuing 
periods  of  high  run-off,  which  reduce 
instream  flows  and  available  submerged 
aquatic  habitat  for  spawning  and 
rearing.  Additional  threats  to  this 
species  include — 

(1)  Direct  and  indirect  mortality  at 
power  plants  and  in-Delta  water 
diversion  sites; 

(2)  Reduced  river  flows  and  changes 
in  the  seasonal  patterns  of  flows  in  the 
Sacramento  and  San  Joaquin  rivers  and 
their  tributaries; 

(3)  The  loss  of  spawning  and  nursery 
habitat  as  a  consequence  of  draining  and 
diking  for  agriculture; 

(4)  The  loss  of  shallow-water  habitat 
due  to  levee  slope  protection,  marina 
construction,  and  other  bank  oriented 
construction  activities; 

(5)  The  reduction  in  the  availability  of 
highly  productive  brackish-water 
habitat; 

(6)  The  presence  of  toxic  substances, 
especially  agricultural  and  industrial 
chemicals  and  heavy  metals  in  their 
aquatic  habitat; 

(7)  Human  and  natural  disturbance  of 
the  food  web  through  altered  hydrology 
and  introduction  of  exotic  species; 

(8)  Flood  control  operations  that 
strand  eggs,  larvae,  juveniles,  and 
adults; 

(9)  The  increase  in  severity  of  these 
effects  by  six  years  of  drought;  and 

(10)  Entrainment  (pulling)  offish 
through  unscreened  or  inadequately 
screened  municipal  and  agricultural 
diversions. 

Previous  Federal  Action 

We  included  the  Sacramento  splittail 
as  a  category  2  candidate  species  for 
possible  future  listing  as  endangered  or 
threatened  in  the  January  6,  1989, 
Animal  Notice  of  Review  (54  FR  554). 
Category  2  candidates  were  defined  as 
those  species  for  which  information  in 
our  possession  indicated  that  proposing 
to  list  as  endangered  or  threatened  was 
possibly  appropriate,  but  for  which 
conclusive  data  on  biological 
vulnerability  and  threats  were  not 
currently  available  to  support  proposed 
rules.  We  discontinued  the  use  of 
multiple  candidate  categories  on 
February  28,  1996  (61  FR  7596),  and 
species  meeting  the  definition  of  the 
former  category  2  are  no  longer 
considered  candidates. 

On  November  5,  1992,  we  received  a 
petition  from  Mr.  Gregory  A.  Thomas  of 
the  Natural  Heritage  Institute  to  add  the 
Sacramento  splittail  to  the  List  of 
Endangered  and  Threatened  Wildlife 
and  to  designate  critical  habitat  for  this 


species  in  the  Sacramento  and  San 
Joaquin  rivers  and  associated  estuary. 
Mr.  Thomas  identified  eight 
organizations  as  co-petitioners, 
including  the  American  Fisheries 
Society,  the  Bay  Institute  of  San 
Francisco,  the  Natural  Heritage  Institute, 
the  Planning  and  Conservation  League, 
Save  San  Francisco  Bay  Association, 
Friends  of  the  River,  the  San  Francisco 
Baykeeper.  and  the  Sierra  Club.  We 
published  a  90-day  finding  on  July  6, 
1993  (58  FR  36184),  that  the  petition 
presented  substantial  information 
indicating  that  the  requested  action  may 
be  warranted.  We  initiated  a  status 
review  and  analyzed  available  data  on 
this  species  (Meng  1993). 

On  January  6,  1994.  we  published  a 
proposed  rule  to  list  the  splittail  as  a 
threatened  species  and  requested  public 
comment  (59  FR  862).  The  proposed 
rule  constituted  a  12-month  finding  that 
the  petitioned  action  was  warranted,  in 
accordance  with  section  4(b)(3)(B)  of  the 
Act. 

On  January  10, 1995.  we  published  in 
the  Federal  Register  (60  FR  2638)  a 
notice  of  a  6-month  extension  to  make 
a  final  listing  determination  and 
reopened  a  45-day  public  comment 
period  on  the  proposed  rule  to  list  the 
splittail.  The  basis  for  this  extension 
was  to  address  differences  of  scientific 
opinion  concerning  the  status  of  splittail 
upstream  of  the  Delta,  especially  the 
existence  of  a  resident  population 
upstream  of  the  Delta.  In  April  1995. 
subsequent  to  the  close  of  the  extension 
period,  a  moratorium  on  the  processing 
of  all  final  listing  proposals  was 
established  by  Congress  in  Public  Law 
104-6.  The  moratorium  was  lifted  on 
April  26.  1996.  As  mandated  by  the 
moratorium,  we  conducted  no  actions  to 
finalize  the  proposed  rule  during  the 
period  April  1995  to  April  1996. 

As  described  in  detail  below,  we 
reopened  the  comment  period  on  May 
18.  1998.  We  solicited  the  latest 
information  regarding  the  abundance 
and  distribution  of  the  species. 
Additionally,  we  requested  comments 
concerning  the  publication.  "Resilience 
of  Splittail  in  the  Sacramento-San 
Joaouin  Estuary"  (Sommer  et  al.  1997). 

Tne  processing  of  this  final  rule 
follows  our  final  listing  priority 
guidance  for  fiscal  years  1998  and  1999 
published  in  the  Federal  Register  on 
May  8.  1998  (63  FR  25502).  The 
guidance  clarifies  the  order  in  which  we 
will  process  rulemakings  giving  highest 
priority  (Tier  1)  to  processing 
emergency  rules  to  add  species  to  the 
Lists  of  Endangered  and  Threatened 
Wildlife  and  Plants;  second  priority 
(Tier  2)  toprocessing  final 
determinations  on  proposals  to  add 
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species  to  the  lists,  processing  new 
listing  proposals,  processing 
administrative  findings  on  petitions  (to 
add  species  to  me  lists,  delist  species, 
or  reclassify  liaed  species),  and 
processing  a  lifiited  number  of 
proposed  and  jnal  rules  to  delist  or 
reclassify  species;  and  third  priority 
(Tier  3)  to  proosssing  proposed  and  final 
rules  designating  critical  habitat. 
Processing  of  this  final  rule  is  a  Tier  2 
action.  | 

Summary  of  Comments  and 
Recommendations 

In  the  Januaijy  6, 1994,  proposed  rule 
(59  FR  862),  wu  requested  all  interested 
parties  to  submit  factual  reports  or 
information,  that  might  contribute  to  the 
development  ojf  a  final  rule.  We 
contacted  Stata  agencies,  coimty 
governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  and  requested 
comments.  Wd  held  pubhc  hearings  on 
the  proposed  aplittail  listing  in 
conjunction  with  hearings  on  two  other 
proposed  Fede  ral  actions,  the 
designation  of  critical  habitat  for  delta 
smelt  {Hypomi  isus  transpacificus)  (59 
FR  852).  and  tl  le  United  States 
Environmenta  Protection  Agency's 
(USEPA's)  wa^r  quality  standards  for 
the  Estuary  (59  FR  810).  We  published 
newspaper  noiices  of  the  public 
hearings  on  Fabruary  4,  1994,  in  the 
Sacramento  B$e,  Fresno  Bee,  Los 
Angeles  Times,  and  San  Francisco 
Chronicle,  all  jf  which  invited  general 
public  comment.  We  held  public 
hearings  on  F«bruary  23. 1994.  in 
Fresno;  on  February  24. 1994,  in 
Sacramento;  on  February  25, 1994,  in 
San  Francisco;  and  on  February  28. 
1994,  in  Irvinr.  At  each  meeting,  we 
took  testimon;  r  from  1  p.m.  to  4  p.m. 
and  6  p.m.  to  J  p.m. 

During  the  ;  -month  comment  period 
from  January  I » to  March  7.  1994.  we 
received  comments  (i.e.,  letters  and  oral 
testimony)  from  133  individuals, 
organizations,  or  government  agencies. 
Many  of  these  comments  were  given  at 
joint  public  hearings  for  the  combined 
Federal  rulemiaking  package  for  the 
Sacramento-Spn  Joaquin  Delta 
(including  thd  proposal  to  list  the 
Sacramento  splittail,  the  proposal  to 
designate  critical  habitat  for  the  delta 
smelt,  and  final  water  quality  standards 
for  the  Delta  1  leing  proposed  by  the 
USEPA).  Only  13  of  the  133  commenters 
addressed  the  proposed  rule  to  list  the 
Sacramento  splittail.  Four  of  the  13 
commenters  mat  specifically  addressed 
the  proposedjrule  to  list  the  Sacramento 
splittail  provided  oral  testimony  at  the 
public  hearings.  Of  the  13  commenters 
mentioned  above,  nine  supported  the 


listing  of  the  spUttail,  two  opposed  the 
listing,  and  others  provided  comments 
considered  as  neutral.  Five  conservation 
organizations  (or  branches  thereof),  one 
sport  fishing  organization,  two 
interested  parties,  and  a  Federal  agency 
(the  Bureau  of  Reclamation  (BOR)) 
supported  the  proposed  listing.  The 
California  Department  of  Water 
Resources  (DWR)  and  the  State  Water 
Contractors  opposed  the  proposed 
listing.  We  received  no  additional 
expert  opinions  from  independent 
specialists  concerning  pertinent 
scientific  or  commercial  data  about  the 
splittail. 

On  August  4. 1994,  we  received  a 
letter  dated  August  3.  1994.  from  the 
State  Water  Contractors  requesting  a  6- 
month  extension  on  the  listing 
determination.  The  reasons  provided  in 
the  request  for  extension  were  the  same 
as  those  submitted  during  the  public 
comment  period,  addressed  below. 

We  granted  a  6-month  extension  to 
address  the  status  of  splittail  upstream 
of  the  Delta,  and  the  importance  of  any 
such  splittail  to  the  population  as  a 
whole.  Therefore,  we  reopened  the 
public  comment  period  for  45  days, 
beginning  January  10. 1995.  and  ending 
February  24,  1995.  During  this  second 
comment  period  we  received  one 
additional  comment  letter  that  opposed 
the  listing  of  the  splittail.  The  comment 
letter  addressed  this  issue  in  part. 

On  March  19  and  March  20, 1998.  the 
DWR  and  the  State  Water  Contractors, 
respectively,  requested  the  comment 
period  be  reopened.  The  basis  of  this 
request  was  that  substantial  data  had 
"been  collected  since  1995  regarding  the 
abundance  and  distribution  of  the 
splittail.  We  beheve  that  consideration 
of  this  and  any  new  information  is 
significant  to  the  final  determination  of 
the  status  of  the  Sacramento  splittail. 
For  this  reason,  we  sought  information 
concerning  abimdance  and  distribution 
data  for  this  species  fi-om  1995-1997. 
Specifically,  we  sought  comments 
regarding  information  presented  in  the 
publication,  "Resilience  of  Splittail  in 
the  Sacramento-San  Joaquin  Estuary" 
(Sommer  et  al.  1997),  and  how  the 
results  affect  our  recommendation  for 
listing  the  Sacramento  splittail  as  a 
threatened  species.  The  comment  period 
was  opened  on  May  18,  1998,  and 
closed  on  July  17. 1998.  We  received 
comments  from  eight  respondents, 
whose  comments  are  sunmiarized 
below. 

The  written  comments  and  oral 
statements,  questioning  or  opposing  the 
listing  of  the  splittail.  or  otherwise 
providing  information,  obtained  during 
the  public  hearings  and  comment 
periods  are  combined  into  general 


issues  that  are  summarized,  discussed 
and  responded  to  below.  Most  of  the 
comments  supporting  the  listing  did  not 
provide  any  additional  information,  so 
we  have  not  prepared  a  discussion  or 
response  to  these  comments. 

Issue  1 :  A  respondent  commented  that 
our  statement  about  splittail  decline  was 
based  on  data  regarding  splittail 
juveniles.  The  respondent  argued  that 
adult  splittail  are  abundant  and  that  our 
reliance  on  a  limited  portion  of  the  year 
classes  for  a  listing  determination  is 
inappropriate. 

Service  Response:  We  have  reviewed 
the  seven  data  sets  used  in  the  status 
review  (Meng  1993).  These  data  sets 
include — (1)  a  fall  midwater  trawl 
survey  in  the  upper  Estuary  by  CDFG; 
(2)  a  monthly  midwater  and  otter  trawl 
in  the  lower  Estuary  by  CDFG  (San 
Francisco  Bay-Outflow  Study,  hereafter 
Bay  Study);  (3)  a  monthly  otter  trawl 
survey  of  Suisim  Marsh  (a  tidal  marsh 
next  to  Suisun  Bay)  by  the  University  of 
California;  (4)  a  midwater  trawl  survey 
that  we  conducted  at  Chipps  Island  in 
Suisun  Bay;  (5)  a  midwater  trawl  survey 
that  we  conducted  in  the  Sacramento 
River;  (6)  a  beach  seine  survey  that  we 
conducted  in  the  Delta  and  Sacramento 
River;  and  (7)  fish  salvage  data  collected 
by  CDFG  and  the  BOR  at  the  State  and 
Federal  pumping  facilities  located  in  the 
south  Delta.  The  beach  seine  survey  and 
Sacramento  River  midwater  trawl  were 
not  used  in  the  analysis  of  abundance 
trends  because  several  years  of  data 
were  missing.  (See  next  comment  for 
criteria  used  to  identify  data  sets 
suitable  for  inclusion  in  abundance 
trend  analysis.)  Of  the  surveys  that  were 
used  to  establish  abundance  trends, 
ratios  of  young-of-the-year  to  adults 
were  approximately  equal  for  three  out 
of  five  surveys  (fall  midwater  trawl.  Bay 
Study,  and  Suisun  Marsh).  Of  the 
remaining  surveys,  the  Chipps  Island 
trawl  was  dominated  by  young-of-the- 
year.  and  fish  salvage  sampled  five 
times  as  many  young  as  adults.  We 
calculated  percent  declines 
independently  for  each  survey.  When 
the  two  surveys  dominated  by  young-of- 
the-year  are  removed  fi-om  the  analysis, 
overall  average  percent  decline  remains 
the  same.  Therefore,  the  contention  that 
splittail  adults  are  abundant,  and  that 
our  analysis  relied  on  a  particular  age- 
class  of  the  species,  is  imfounded. 

Issue  2:  One  respondent  maintained 
that  the  studies  we  relied  on  were 
limited  geographically  (i.e.,  to  the 
Estuary)  and  that  splittail  may  occupy  a 
wider  range.  Conversely,  another 
respondent  commented  that  the  Estuary 
is  the  principal  habitat  of  splittail  and 
virtually  all  splittail  are  found  in  the 
Estuary  for  the  first  2  years  of  their  lives. 
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There  was  also  disagreement  about  the 
gear  types  used  for  sampling.  One 
respondent  held  that  they  were  not 
appropriate,  whereas  another 
respondent  stated  that  gear  used  by  the 
studies,  (i.e.,  bottom  and  midwater 
trawls)  captured  all  sizes  of  splittail. 
The  respondent  that  questioned  gear 
suitability  also  commented  that  studies 
used  in  the  listing  determination  were 
designed  to  capture  striped  bass,  were 
Umited  in  their  ability  to  sample 
shallow  and  inshore  habitats,  and  that 
the  use  of  the  CDFG  abimdance  index 
was  inappropriate. 

Service  Response:  We  used  several 
criteria  to  determine  if  a  data  set  could 
be  incorporated  into  the  analysis  of 
trends  in  splittail  abundance  and 
distribution.  Data  had  to  be  collected  for 
at  least  10  consecutive  years  and  effort 
had  to  be  relatively  constant  or  a  core 
data  set  had  to  be  available  to  extract  for 
analysis.  A  core  data  set  of  at  least  10 
consecutive  years  provides  thie 
necessary  information  to  conduct  an 
analysis  of  long  term  trends  in 
abundance.  One  respondent  referred  to 
the  use  of  two  data  sets  that  sampled 
upstream  of  the  Estuary.  These  data  sets 
were  not  included  in  the  analysis  of 
abundance  trends  because  time  of  year 
of  sampling  varied,  sampUng  sites 
varied,  and  some  years  of  sampling  were 
missing.  These  data  sets  were  examined 
however,  for  trends  in  distribution,  and 
showed  that  captiue  of  splittail 
decreased  as  sampling  was  conducted 
further  upstream  from  the  Estuary.  One 
of  the  surveys  referred  to  by  the 
respondent  consists  of  samples  taken 
upstream  of  the  Delta  and  catches 
young-of-the-year  almost  exclusively. 
Because  splittail  migrate  upriver  to 
spawn  in  the  spring  (Meng  and  Moyle 
1995),  it  is  likely  that  these  catches  are 
the  offspring  of  splittail  that  reside 
further  downstream  for  the  remainder  of 
the  year. 

Regarding  gear  suitability,  a 
respondent  suggested  that  certain  gear 
used,  especially  tow  nets  and  trawls, 
were  not  appropriate  for  sampling 
splittail  because  of  their  benthic  habits 
and  preference  for  shallow  water.  The 
respondent  also  referred  to  gillnetting  as 
an  effective  method  for  capturing 
splittail. 

We  agree  that  the  summer  towmet 
siuvey  is  inefficient  in  sampling  splittail 
and  therefore,  was  not  included  in  the 
analysis  of  abundance.  However,  several 
trawling  methods  were  included.  Meng 
(1993)  compared  the  effectiveness  of 
three  types  of  gear  from  one  survey — 
bottom  (otter)  trawls,  midwater  trawls, 
and  beach  seines.  Bottom  and  midwater 
trawls  sampled  equal  proportions  of  all 
splittail  year  classes  (i.e.,  young-of-the- 


year,  fish  1  year  or  older,  and  fish  2 
years  or  older).  The  beach  seine  was 
selective  for  young-of-the-year.  High 
catches  of  young-of-the-year  in 
midwater  trawls  are  thought  to  reflect 
movement  of  young  out  of  near  shore 
areas  when  water  recedes.  They  are 
frequently  captured  in  channels, 
presumably  as  they  move  downstream 
(Meng  and  Moyle  1995).  The 
information  outlined  above  suggests  that 
regularly  repeated  bottom  and  midwater 
trawls  are  reasonably  effective  for 
samphng  splittail  and  examining  trends 
through  time. 

There  are  no  long-term  gillnetting 
data  sets  that  meet  the  criteria  above  for 
inclusion  in  the  analysis  of  abundance. 
Fiulhermore,  gillnetting  results  in  high 
fish  mortality,  and  long-term  sampling 
by  gillnet  is  not  feasible  in  waters  with 
sensitive  species.  Almost  all  sampling 
techniques  have  biases.  For  the  data 
used  in  the  abundance  analysis,  the 
sampling  remained  constant.  Therefore, 
the  biases  remained  constant  through 
time,  and  there  was  a  consistent 
downward  trend  in  splittail  abundance. 

Most  of  the  sampling  programs  in  the 
Estuary  were  initiated  to  track  changes 
in  striped  bass  or  salmon 
(Oncorhynchus  tshawytscha) 
populations.  These  long  term  data  sets 
can  be  used  to  assess  changes  in 
abundance  of  other  species  as  long  as 
assumptions  of  sampling  design  are 
considered.  Limitations  of  surveys 
designed  for  stri{>ed  bass  or  salmon  have 
been  consistent  through  time.  Problems 
with  sampling  shallow  and  inshore 
habitats  have  not  changed  and  should 
not  affect  relative  abundance  trends. 
Therefore,  trends  or  changes  in  splittail 
abundance  reflected  by  these  surveys 
should  be  unaffected  by  the  various 
weaknesses  identified  by  the 
respondent.  The  high  correlation 
between  the  ODFG  abundance  index 
and  numbers  of  fish  (83  percent  of  the 
variabiUty  is  explained)  suggests  that 
the  index  is  a  reasonable  estimator  of 
population  trends. 

Issue  3:  One  respondent  commented 
that  three  separate  data  sets,  including 
a  gillnet  survey,  suggest  that  splittail  are 
abundant  throughout  the  Delta.  Another 
respondent  coimtered  that  gillnetting 
surveys  cited  as  evidence  of  abundance 
were  based  on  a  single  night  of  sampling 
in  the  American  River  when  splittail 
were  presumably  concentrated  for 
spawning.  This  respondent  added  that 
the  60  percent  decline  cited  in  the 
proposed  rule  is  remarkable  because  one 
strong  year  class  (such  as  occurred  in 
1983)  can  mask  an  overall  decline  in 
this  long-lived  species. 

Service  Response:  The  Act  requires  us 
to  base  listing  determinations  upon  best 


available  scientific  and  commercial 
data.  The  three  data  sets  referred  to  by 
the  respondent  are  limited  temporally 
and  geographically.  One  of  the  data  sets 
referred  to  by  the  respondent  covers  one 
night  of  gillnet  sampling  in  one 
location.  The  other  two  data  sets  refer  to 
2  years  of  sampling,  separated  by  more 
than  10  years,  at  the  Pacific  Gas  and 
Electric  plant  in  Antioch.  We 
considered  all  available  data  but 
determined  that  incorporation  of 
sporadic  or  isolated  sampling  events 
was  not  appropriate  because  of 
problems  associated  with  drawing 
conclusions  from  limited  or  sporadic 
data. 

Issue  4:  A  respondent  commented  that 
no  data  were  provided  to  support  the 
conclusion  that  successful  reproduction 
is  highly  correlated  with  wet  years. 

Service  Response:  Regression  analyses 
of  splittail  young  abundance  versus 
spring  outflow  (February-May)  show 
strong  relationships.  As  spring  outflow 
increases,  abundance  of  splittail  yoimg 
increases.  Changes  in  spring  outflow 
explained  varying  percentages  of 
changes  in  abimdance  of  splittail  young 
and  ranged  from  55  to  72  percent, 
depending  on  which  survey  data  were 
analyzed  (Meng  and  Moyle  1995).  All  of 
the  regression  analyses  were  significant 
(probability  values  ranged  from  less 
than  0.0001  to  0.0025)  (Meng  and  Moyle 
1995).  This  is  a  strong  correlation 
between  successful  reproduction  and 
wet  years.  The  low  and  high  abundance 
indices  of  juvenile  abimdance  from 
1994  and  1995,  respectively,  is 
consistent  with  this  analysis. 

Issue  5:  One  respondent  commented 
that  the  data  we  used  to  determine  the 
decline  of  splittail  was  biased  by  the 
fact  that  the  time  period  used  to 
determine  pre-decline  and  post-decline 
was  heavily  weighted  with  wet  years  in 
the  pre-decline  period,  thereby  biasing 
the  analysis. 

Service  Response:  We  analyzed  only 
wet  years  to  determine  if  there  had  been 
a  decline  within  that  year  type.  That 
analysis  indicated  that  even  in  wet 
years,  when  one  would  anticipate 
substantially  higher  recruitment,  there 
had  been  an  overall  decline  in  splittail 
abundance.  Young-of-the-year 
abundance  declined  steadily  in  the 
annual  Chipps  Island  trawl  in  wet  years 
from  1978  to  1993.  Abundance  in  1993 
was  less  than  3  percent  of  what  it  was 
in  1978.  Abundance  per  unit  effort  was 
approximately  12.3  in  1978,  8.1  in  1982, 
2.0  in  1983, 1.3  in  1986  and  less  than 
0.3  in  1993.  This  first  analysis  was  done 
using  a  catch-per-tow  analysis.  The 
second  analysis  of  splittail  abundance 
using,  a  different  analytical  method  that 
was  based  on  a  catch-f)er-volume  of 
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water  samplec  yields  a  similar  result. 
The  volumetric  methodology  yields  a 
catch  per  unit  effort  (CPUE)  at  the 
Chipps  Island  bawl  site  of  2.6  in  1978, 
0.97  in  1982,  0.77  in  1983.  0.73  in  1986, 
and  0.21  in  19  )3.  These  two  analyses 
show  that  ther  i  is  an  overall  reduction 
in  abundance  hat  is  not  solely  a  result 
of  drought  con  ditions.  Using  the  second 
analytical  method  yields  a  CPUE  for 
1995  and  1999  of  2.1  and  0.63 
respectively,  vhich  were  both  wet 
years.  If  there  vere  a  stable  number  of 
sexually  matui  e  fish  throughout  the 
period  of  decline,  one  would  expect 
similar  reprod  action  in  both  years. 
However,  ther ;  was  a  substantial 
decline  from  1995  to  1996,  which  may 
indicate  that  tl  lere  were  not  as  many 
adult  fish,  refli!cted  by  the  lower  CPUE 
in  1996. 

Issue  6:  One  respondent  commented 
that  there  is  nd  evidence  to  support  the 
statement  that  lower  numbers  of  splittail 
young-of-the-ji  ear  during  the  drought 
may  affect  the  stock's  ability  to  recover. 

Service  Resf  onse:  Our  status  report 
(Meng  1993)  a:  id  the  proposed  rule  (59 
FR  862)  indicated  that  wet  years  are 
required  for  sp  littail  recruitment. 
However,  as  piBviously  discussed  in  the 
analysis  of  only  wet  years,  young-of-the- 
year  abundance  has  declined  during 
these  years.  Because  splittail  live  5  to  7 
years  and  rely  on  wet  years  for  strong 
year  classes,  a  prolonged  drought,  such 
as  the  recent  6  year  drought,  may 
provide  little  recruitment  opportunities. 
The  steady  de(  :line  in  young-of-the-year 
abundance  in  he  Chipps  Island  trawl, 
combined  witi  a  5  to  7  year  life  span 
and  reliance  o  i  wet  years  for  strong  year 
classes,  sugges  ts  that  lower  numbers  of 
splittail  young  diu-ing  the  drought  will 
reduce  the  nui  fiber  of  adult  fish  in 
subsequent  we  t  years.  This  overall 
decline  in  splittail  abundance,  even 
during  wet  yeirs,  may  affect  the  ability 
of  the  species  o  recover. 

Issue  7:  A  re  spondent  commented  that 
the  drought,  n  )t  exports,  was 
responsible  fo  the  recent  decline  in 
splittail  abunc  ance  indices. 

Service  Resf  >onse:  Water  exports  at 
the  State  and  I  'ederal  pumping  faciUties 
are  not  the  on!  y  threat  to  the  species 
related  to  the  I  )tate  Water  Project  and 
the  Central  Valley  Project.  The  State  and 
Federal  water  projects  are  interbasin 


water  deliverv 


systems  that  include  34 


reservoirs,  thousands  of  miles  of 
aqueducts  anc  canals,  and  large 
pumping  facil  ties  in  the  south  Delta. 
Storage  in  res(  rvoirs  and  conveyance 
components  o  the  projects  also  have 
substantial  eff  3cts  on  the  splittail. 
Outflow  cond  tions  that  inundate  large 
vegetated  area  s  are  affected  by  pumping 
because  increi  ses  in  pumping  must  be 


suppqfted,  at  some  point,  by  increases 
in  diversions  to  State  and  Federal 
reservoirs.  Most  rainfall  occurs  during 
winter  and  spring  in  California,  and 
high  spring  flows  are  augmented  by 
snow  melt.  Historically,  high  spring 
flows  provided  flooded  areas  and 
shallows  for  fish  spawning  and  rearing. 
Construction  of  upstream  reservoirs 
allowed  large  amounts  of  these  high 
spring  flows  to  be  diverted  to  storage  for 
later  release.  Diversion  of  water  to 
storage  dampens  peak  spring  flows 
beneficial  to  splittail  spawning  success 
and  provides  water  for  pumping  when 
flows  to  the  Estuary  decrease. 

Since  1983,  the  proportion  of  water 
exported  from  the  Delta  during  October 
through  March  has  been  higher  than  in 
earlier  years  (Moyle  et  al.  1992). 
Changes  in  timing  and  amounts  of 
exports,  as  well  as  operations  of 
upstream  water  storage  facilities,  affect 
fish  migration  and  spawning  habits. 
Dampening  of  peak  spring  flows  by 
springtime  diversions  to  storage  to 
replenish  depleted  reservoirs  has 
deleterious  effects  on  estuarine  species 
such  as  splittail,  which  evolved  in  a 
system  with  periodic  spring  flooding. 

As  previously  discussed,  in  wet  years 
when  fish  production  is  generally  high, 
large  segments  of  the  juvenile 
population  are  vulnerable  to  export 
facilities  both  directly  and  indirectly 
through  entrainment  and  altered  Delta 
hydrology.  This  vulnerability  is 
reflected  in  wet  year  abundance  indices. 
The  adverse  effects  of  the  pumps  in  wet 
years  combined  with  poor  recruitment 
during  dry  years  exacerbates  the 
population  demographic  outlook  for  the 
splittail. 

Issue  8:  A  respondent  commented  that 
calculations  in  the  status  report  were 
incorrect.  This  comment  targeted  a 
reference  in  the  proposed  rule  regarding 
the  abundance  of  splittail  in  the  Suisun 
Bay  area. 

Service  Response:  This  comment  was 
apparently  based  on  a  misinterpretation 
of  data  included  in  the  status  report. 
The  respondent  incorrectly  assumed 
that  the  top  half  of  Figure  13  in  the 
status  report  supported  statements  in 
the  text  regarding  abundance  of  splittail 
in  Suisun  Bay.  However,  this  portion  of 
Figure  13  was  intended  to  indicate  the 
approximate  locations  and  effort  of  the 
different  surveys  used  for  the  status 
report.  The  bottom  half  of  Figure  13  was 
intended  to  support  statements  about 
abundance  of  splittail  in  the  Suisun  Bay 
area.  The  respondent  acknowledged  the 
high  catches  in  Suisun  and  Grizzly  bays 
represented  in  the  bottom  of  Figure  13. 
Furthermore,  two  CDFG  surveys 
indicate  that  abundance  of  splittail 
captured  by  each  survey,  comprising  72 


\ 


and  56  percent  of  the  catch, 
respectively,  was  taken  in  those  areas 
(Meng  and  Moyle  1995). 

The  respondent  also  stated  that  values 
used  to  construct  the  top  half  of  Figure 
1 3  were  incorrect.  The  respondent 
recalculated  the  values,  but  used 
incomplete  data  sets  (Chipps  Island 
trawl)  or  incorrect  data  sets  (Suisun 
Marsh).  Furthermore,  the  respondent 
referred  to  Bay  Study  beach  seine  data 
that  were  not  included  in  the  analysis 
and  constructed  a  table  of  values 
without  using  the  appropriate  scale 
included  on  the  original  figure.  The 
respondent  stated  that  adding  ratios,  as 
in  Figure  13,  violates  basic  laws  of 
algebra.  However,  the  figure  was  not 
intended  to  show  the  sums  of  catches  in 
different  areas.  The  figure  was  intended 
to  illustrate  the  relative  contributions  of 
different  surveys  in  different  areas.  The 
top  half  of  Figure  13  has  been  removed 
ft'om  the  status  report  because  it  was 
confusing  and  did  not  contribute  to  the 
cmalysis. 

Issue  9:  Two  respondents  commented 
that  outflow  conditions  that  inundate 
large  vegetated  areas  and  result  in 
favorable  spawning  conditions  are 
largely  unaffected  by  diversion  and 
export  capabilities  of  the  State  and 
Federal  water  projects. 

Service  Response:  Evidence  offered  to 
support  this  comment  is  a  correlation 
analysis  performed  by  DWR  indicating 
that  there  is  a  positive  relationship 
between  the  number  of  days  that  the 
Yolo  and  Sutter  bypasses  are  flooded 
and  splittail  young  abundance.  The 
Yolo  and  Sutter  bypasses  are  flood 
control  structures  that  bypass  flows  96 
and  128  km  (60  and  79  mi)  upstream  of 
the  confluence  of  the  Sacramento  and 
San  Joaquin  rivers  respectively.  Because 
high  outflows  and  number  of  days  the 
bypasses  are  flooded  are  strongly 
correlated,  it  is  difficult  to  isolate 
flooding  of  these  specific  areas  as  the 
most  important  factor  influencing 
splittail  abundance.  Although  flooding 
of  the  bypasses  may  result  in  favorable 
spav«ming  conditions,  young  located  in 
the  bypasses  are  likely  to  experience 
high  mortality  because  they  become 
trapped  in  depressions  and  agricultural 
drainage  canals  when  water  recedes 
(Jones  and  Stokes  1993). 

Issue  10:  One  respondent  commented 
that  the  effects  of  entrainment  on 
splittail  are  questionable.  The 
respondent  questioned  statements  in  the 
proposed  rule  that  splittail  may  be  more 
vulnerable  to  the  effects  of  entrainment 
in  water  project  facilities  in  dry  years. 
The  respondent  based  the  argument  on 
strong  relationships  between  splittail 
abundance  and  losses  to  project 
operations. 
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Service  Response:  An  entrainment 
index  was  developed  (a  ratio  of  indices 
from  two  surveys,  i.e.,  salvage  of 
entrained  Hsh  at  water  project  facilities 
divided  by  the  fall  midwater  trawl 
index)  that  demonstrated  entrainment  of 
splittail  young  was  higher  in  wet  years. 
We  acknowledge  that  based  on  the  two 
surveys  comprising  the  entrainment 
index,  entrainment  of  sphttail  appears 
to  occur  in  proportion  to  abundance, 
that  is,  entrainment  is  higher  in  wet 
years.  Because  splittail  abundance  relies 
on  high  levels  of  recruitment  in  wet 
years,  taking  more  splittail  in  wet  years 
does  not  remove  the  threat  of 
entrainment  in  water  project  facilities 
from  the  population.  In  the  early  1980$, 
hundreds  of  thousands  of  splittail  young 
were  salvaged  monthly  by  the  State 
export  facility  alone  (this  number  has 
decreased  as  abundance  has  decreased). 
Since  splittail  abundance  relies  on 
strong  year  classes  in  wet  years  to 
support  the  population  during  poor 
envirorunental  conditions,  entrainment 
of  large  numbers  of  young,  even  in 
proportion  to  abundance,  remains  a 
threat. 

With  the  exception  of  the  Bay  Study, 
all  1995  indices  were  less  than  historic 
wet  year  indices  or,  in  the  case  of  the 
Fall-midwater  Trawl  survey,  not  as  high 
as  pre-decline  wet-year  indices. 
However,  the  combined  CVP/SWP 
salvage  was  more  than  double  any 
previous  year's  salvage  index,  wet  or 
dry  (approximately  8  million  young-of- 
the-year  fish  for  the  entire  year  versus 
less  than  4  million  young-of-the-year 
fish  in  1986,  which  was  the  next  highest 
entrainment  index  on  record).  This 
suggests  that  during  1995,  the  CVP/SWP 
export  facilities  in  the  Delta  may  have 
actually  entrained  fish  in  greater 
proportion  to  abundance  than  in  past 
years. 

Issue  11:  One  respondent  questioned 
the  mechanism  by  which  shallow  water 
habitat  has  been  lost  in  recent  years. 
The  respondent  stated  that  a  significant 
amount  of  marsh  habitat  was  diked  and 
drained  in  the  first  part  of  this  century, 
but  relatively  little  reclamation  of 
■  wetlands  occurred  within  the  last 
decade. 

Service  Response:  We  acknowledge 
that  most  wetland  losses  in  the  Estuary 
occurred  in  the  first  part  of  this  century. 
The  recent  loss  of  shallow  water  habitat 
in  the  Estuary  is  due  to  increasing 
salinities  in  Suisun  Bay,  a  shallow  area. 
Suisun  Bay  was  historically  fresh  to 
brackish  much  of  the  year  and 
important  for  the  rearing  of  Delta  fishes. 
Increasing  salinities  in  tiie  Suisun  Bay 
area  due  to  decreases  in  outflow  have 
reduced  available  shallow  water  habitat 
for  splittail,  primarily  a  freshwater 


species.  Increasing  salinities  in  this  area 
have  also  decreased  Neomysis  mercedis 
production,  a  primary  splittail  food  and 
a  factor  cited  by  the  respondent  as  being 
a  possible  cause  of  decline. 

Issue  12:  One  respondent  commented 
that  the  possible  effects  of  predators  and 
competitors  deserves  greater 
consideration.  The  respondent  referred 
to  three  introduced  species  that  have 
experienced  population  explosions 
during  the  same  period  that  splittail 
declined,  two  gobies  and  one  atherinid, 
the  inland  silverside  (Menidia 
beryllina). 

Service  Response:  We  acknowledge 
that  the  three  introduced  species  and 
the  splittail  may  occupy  similar 
habitats.  However,  these  introduced 
species  rarely  exceed  8  cm  (3.4  in)  in 
length  as  adults,  one-fifth  the  size  of 
splittail.  Thus,  direct  predation  by  the 
introduced  species  on  splittail  is 
unlikely.  It  is  also  unlikely  that  adults 
of  the  introduced  species  consume 
splittail  young  because  of  differences  in 
spawning  sites,  that  is,  many  splittail 
spaum  upstream  of  and  in  the  upper 
portions  of  the  Estuary.  Furthermore, 
competition  for  food  or  resources  (such 
as  spawning  sites)  is  unlikely  and 
would  be  difficult  to  extract  from  the 
wide  array  of  factors  that  may  affect 
splittail.  The  introduced  species  most 
likely  to  affect  splittail  is  striped  bass, 
which  is  known  to  favor  splittail  for 
food  (see  Factor  C  in  the  "Summary  of 
Factors  Affecting  the  Species"  section). 
Splittail  and  striped  bass,  however,  have 
coexisted  for  decades  in  the  Estuary. 
Recent  declines  in  splittail  have 
occurred  in  concert  with  striped  bass 
declines. 

Issue  13:  A  respondent  stated  that  the 
reason  for  our  decision  not  to  designate 
critical  habitat  is  not  entirely  clear  from 
the  proposed  rule.  Further,  the 
respondent  expressed  concern  that  we 
provide  splittail  with  a  level  of 
protection  afforded  by  listing  the 
species  as  threatened  pursuant  to  the 
Act  rather  than  addressing  threats  to  the 
species  in  recovery  work  that  is  already 
being  undertaken  for  Delta  fisheries  in 
general. 

Service  Response:  We  clarify  the 
decision  not  to  designate  critical  habitat 
in  the  "Critical  Habitat"  section  of  this 
rule.  Based  on  our  analysis  of  threats, 
including  the  lack  of  recovery  efforts 
implemented  and  regulatory  controls, 
we  determined  threatened  status  for  the 
splittail  in  this  rule.  The  Sacramento 
San-Joaquin  Delta  Native  Fishes 
Recovery  Plan  (U.S.  Fish  and  Wildlife 
Service  1996)  discusses  threats  and 
needed  restoration  actions  in  detail. 

Issue  14:  One  respondent  questioned 
the  need  to  list  splittail  with  current 


protections  in  place  for  delta  smelt  and 
proposed  USEPA  water  quality 
standards  for  the  Estuary  (59  FR  810). 
The  respondent  stated  that  increases  in 
water  demand  for  splittail  would  a^ect 
the  predictability  of  water  supplies  for 
other  users. 

Service  Response:  In  determining  to 
list  the  splittail,  we  considered  the 
effects  of  the  listing  of  delta  smelt  and 
designation  of  critical  habitat  for  the 
delta  smelt  (60  FR  4664)  as  well  as 
implementation  of  the  State's  Water 
Quality  Control  Plan  (WQCP).  We 
believe  that  the  life  history  and  habitat 
requirements  of  splittail  will  not  be 
satisfied  by  these  actions. 

The  life  history  characteristics  and 
habitat  usage  of  splittail  differ  from 
those  of  delta  smelt.  Splittail  migrate 
farther  upstream  to  spawrn  in  the 
Sacramento  and  San  Joaquin  rivers  and 
their  tributaries  than  do  delta  smelt. 
Consequently,  protections  for  this 
species  will  not  overlap  completely 
with  those  needed  for  sphttail.  Splittail 
also  differ  from  the  already  listed 
species  in  their  habitat  usage.  Because 
splittail  prefer  shallow  water,  with 
emergent  vegetation,  they  are 
particularly  threatened  by  reclamation, 
dredging,  and  development  activities  in 
those  habitat  types.  Finally,  because 
splittail  are  long-lived  and  spend  much 
of  their  lives  in  the  Estuary, 
contaminants  pose  a  greater  threat  to 
this  species  than  to  delta  smelt. 

As  described  in  detail  under  Factor  D 
of  the  "Summary  of  Factors  Affecting 
the  Species"  section,  water  quality 
objectives  developed  by  the  SWRCB 
could  benefit  splittail.  In  1995,  the 
SWRCB  adopted  a  WQCP  for  the  San 
Francisco  Bay/Sacramento-San  Joaquin 
Delta  Estuary  (95-1 WR.  May  1995)  to 
protect  water  quality  and  to  control 
water  resources  that  affect  the  beneficial 
uses  of  the  Bay-Delta  Estuary.  As  an 
interim  implementation  measure,  the 
SWRCB  adopted  Water  Rights  Order  95- 
6,  which  relies  on  the  CVP  and  SWP  to 
comply  writh  the  new  standards.  The 
flows  identified  in  the  water  rights 
decision  95-6  that  were  implemented 
through  section  7  of  the  Act  with  the 
BOR  and  USEPA  were  intended  to 
benefit  splittail  as  well  as  delta  smelt. 
These  flows  would  provide  spawrning 
flows  in  tributaries  as  well  as  habitat 
and  transport  flows  in  and  through  the 
Delta  if  the  WQCP  is  fully  implemented. 
However,  this  WQCP  has  not  proven 
entirely  adequate  to  protect  against  the 
effects  of  entrainment  both  at  the  CVP/ 
SWP  export  facihties  and  other 
agricultural  and  municipal  water 
diversions.  For  example,  operations  of 
the  CVP  and  SWP  facilities  were  altered 
only  slightly  for  a  3 -day  period  of  time 
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in  June  of  1996  to  reduce  the  effects  of 


salvage  on  oul 
splittail.  This 


-migrating  juvenile 
action  was  taken  after 


almost  6  millibn  juvenile  splittail  were 
entrained  and  salvaged  at  the  State  and 
Federal  exporf  facilities  in  the  spring  of 
1995.  Betweei  the  middle  of  April  and 
the  end  of  Junp,  over  6.3  million 
juvenile  fish  were  salvaged  at  these 
facilities.  Bas^d  on  data  that  we 
received  from! ongoing  monitoring 
programs  during  1995,  the  vast  majority 
of  the  fish  were  probably  of  San  Joaquin 
River  origin,  where  substantial 
spawning  has  pot  occurred  in  over  a 
decade.  The  raonitoring  programs 
showed  little  juvenile  production  and 
out  migration  ifrom  the  Sacramento 
River.  Even  if  la  population  exists 
upstream  of  the  I>elta,  State  and  Federal 
project  operations  have  done  little,  even 
in  this  new  regulatory  environment,  to 
protect  against  entrainment  of  those 
fish.  Additionally,  exports  during  the 
out  migration  period  change  the 
behavioral  cues  and  hydrology  that  may 
affect  the  ability  of  juveniles  to  move 
out  of  the  Delta. 

Moreover,  the  SWRCB  has  not 
completed  th^  development  of  a  long 
term  implementation  plan  for  the  1995 
WQCP.  The  SWRCB  has  prepared  a 
draft  Environmental  Impact  Statement 
that  evaluates  a  range  of  potential 
alternative  actions  so  that  responsibility 
to  meet  the  w)  iter  quality  objectives  in 
the  1995  WQQP  can  be  allocated.  The 
SWRCB  is  cuitently  holding  hearings  to 
obtain  all  necessary  information  so  that 
an  implementation  plan  can  be 
developed.  AA  experimental  proposal 
has  been  developed  by  stakeholders  on 
the  San  Joaquin  River  along  with  the 
Service  and  oiher  State  and  Federal 
agencies.  The  proposal,  known  as  the 
Vemalis  Adaptive  Management  Plan 
(VAMP),  would  evaluate  the  effects  of 
flow  and  exports  on  salmon,  along  with 
a  barrier  at  the  head  of  Old  River,  for  the 
next  12  years.  It  may  be  accepted  by  the 
SWRCB  and  may  provide  some  benefit 
to  splittail,  but  full  evaluation  of  the 
benefits  and  impacts  to  the  species  will 
not  occur  until  the  experiment  is 
complete.  We  will  participate  in  the 
implementation  of  VAMP. 

Issue  15:  Sek^eral  respondents 
questioned  our  reliance  on  the 
entrapment  z(^ne  (the  area  of  the  Estuary 
where  saltwaliBr  and  freshwater  meet) 
and  its  imporiance  to  splittail.  Another 
respondent  questioned  our  reliance  on 
changes  in  salinity  and  shifts  in  the 
distribution  o '  splittail  upstream 
concurrent  w  th  shifts  in  the  salinity. 

Service  Res  oonse:  We  agree  that  there 
is  little  if  any  correlation  between 
splittail  abundance  and  the  entrapment 
zone.  Howeve  r,  the  entrapment  zone  is 


an  important  ecological  indicator.  It 
provides  2m  area  in  the  estuary  that  is 
highly  productive.  However,  when 
located  upstream,  the  mixing  zone  is  not 
as  productive  because  it  is  confined  to 
deep  river  channels  where  the  total 
surface  area  is  smaller,  fewer  shoal  areas 
exist,  water  currents  are  swifter  and 
more  turbulent,  and  zooplankton 
productivity  is  low. 

Issue  16:  One  respondent  commented 
that  we  could  not  support  the 
conclusion  that  all  size  classes  of 
splittail  suffer  near  total  loss  at  the 
export  facilities  due  to  entrainment. 

Service  Response:  According  to 
salvage  facility  personnel,  juvenile 
splittail  may  suffer  up  to  50  percent 
mortality  due  to  salvage  at  the  facilities 
(Scott  Barrow,  CDFG,  pers.  comm. 
1995).  Other  forms  of  mortality  exist 
due  to  screen  efficiency,  predation,  and 
impingement  that  are  not  quantifiable  at 
this  time.  We  have  modified  the  rule 
accordingly. 

Issue  1 7:  Several  commenters  raised 
the  issue  of  peer  review  of  the  data  and 
conclusions.  One  commenter  also  stated 
that  there  was  no  public  access  to  the 
data. 

Service  Response:  The  proposed  rule 
to  list  the  splittail  was  published  on 
January  6,  1994,  prior  to  the  time  that 
the  interagency  policy  on  peer  review 
(59  FR  126)  was  made  effective  on  July 
1, 1994.  IDespite  this,  we  sent  data  used 
in  the  proposed  rule  to  Dr.  Bruce 
Herbold,  USEPA;  Dr.  Peter  Moyle, 
University  of  California  at  Davis;  and 
Dr.  Larry  Brown,  U.S.  Geological  Survey 
(USGS)  for  their  review.  None  of  these 
reviewers  provided  written  comments 
concerning  the  data.  Additionally, 
several  meetings  were  held  between  the 
Service  and  CDFG's  Bay-Delta  Division 
during  the  comment  period  to  discuss 
the  data  and  methodologies  used  to 
establish  trends  in  abundance.  The 
CDFG  did  not  disagree  with  the  data 
used  or  the  methodology  used  in  the 
analysis. 

As  described  above,  we  reopened  the 
comment  period  twice,  once  in  1995 
and  again  in  1998.  During  the  reopened 
comment  period  beginning  in  January 
1995,  we  considered  a  substantive  issue 
that  CDFG  and  others  raised  during  the 
original  comment  period.  The  subject  of 
the  significant  scientific  disagreement, 
that  resulted  in  reopening  the  comment 
period,  was  whether  a  resident 
population  of  Sacramento  splittail 
existed  in  the  upper  rivers  that  was  not 
being  detected  by  the  ciurent  sampling 
methodologies.  The  CDFG  conducted  a 
study  in  the  Fall  of  1994  to  address  this 
question.  The  results  of  the  study  were 
available  in  February  of  1995  and 
largely  supported  our  listing.  This  study 


was  cojiducted  by  the  CDFG  under  the 
review  of  an  interagency  science 
committee  (the  Interagency  Ecological 
Program).  The  re-opening  of  the 
comment  period  in  1998  was  based,  in 
part,  on  information  in  the  peer- 
reviewed  puMication  "Resilience  of 
Splittail  in  the  Sacramento-San  Joaquin 
Estuary"  (Sommer  et  al.  1997). 

Moreover,  the  status  report  that  Meng 
prepared  was  peer  reviewed  for  its 
scientific  basis.  That  status  report  was 
the  basis  of  an  article  in  the 
Transactions  of  the  American  Fisheries 
Society,  which  was  again  peer  reviewed 
(Meng  L.  and  P.  Moyle,  1995). 
Additionally,  the  final  Sacramento-San 
Joaquin  Delta  Native  Fishes  Recovery 
Plan  (U.S.  Fish  and  Wildlife  Service 
1996)  that  discussed  the  status  of  the 
splittail  was  subject  to  public  comment 
and  review. 

Although  obtaining  raw  data  from 
various  agencies  may  have  been  delayed 
due  to  quality  assurance  and  quality 
control,  all  data  was  available  between 
the  closing  of  the  first  comment  period, 
and  during  both  of  the  reopened 
comment  periods.  Although  there  may 
be  minor  differences  in  the  final 
analysis  contained  in  this  final  rule, 
these  differences  do  not  change  our 
conclusion  regarding  the  status  of  the 
species  and  the  threats  to  the  species. 

Issue  18:  The  one  comment  received 
during  the  second  comment  period 
suggests  that  there  may  be  a  resident 
splittail  population  upstream  of  the 
Delta  in  the  upper  reaches  of  the 
mainstem  rivers  or  their  tributaries. 

Service  Response:  We  agree  that 
splittail  do  occur  in  the  upper  reaches 
of  the  Sacramento  and  San  Joaquin 
rivers  in  some  years.  While  we  excluded 
the  beach  seine  data  sets  from  the 
analysis  of  abundance  (for  the  reasons 
stated  in  our  response  to  Issue  2),  we 
never  eliminated  these,  or  other  data 
sets,  from  our  analysis  of  distribution. 
The  beach  seine  sampling  collects 
relatively  fewer  fish,  on  a  catch-per- 
unit-effort  basis,  than  do  the  surveys 
further  down  the  Estuary,  such  as  the 
Chipps  Island  trawl.  This  sampling 
indicates  that  the  splittail,  although 
utilizing  these  upstream  areas,  are  not 
utilizing  them  in  substantial  numbers, 
and  certainly  not  in  sufficient  numbers 
to  constitute  a  population.  The  CDFG 
sponsored  a  special  study  to  try  and 
determine  if  there  were  substantial 
resident  populations  upstream  of  the 
Delta  in  1994  (Baxter  1994).  The  results 
of  this  study  indicated  that  in  1994,  the 
bulk  of  the  population  resided  in  and 
around  Suisun  Bay,  Big  Break,  and 
Grizzly  Bay,  which  correlates  to  the 
distribution  of  shallow  water  wetlands 
throughout  this  region. 
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Issue  19:  Below  we  summarize 
comments  from  several  respondents 
concerning  the  Sommer  et  al.  (1997) 
paper.  The  respondents  state  the 
following  reasons  for  not  listing  the 
splittail— (1)  The  splittail  is  more 
widely  distributed  and  abundant  than 
previously  thought;  (2)  The  splittail  is  a 
highly  fecimd,  resiUent,  and  long-lived 
species  with  more  than  one  year  class 
spawning  at  one  time;  therefore,  it  can 
rebound  because  of  its  high 
reproductive  capacity;  (3)  The  splittail's 
range  has  not  decreased  dramatically; 
(4)  The  splittail  is  able  to  endure 
drought  conditions  and  rebound  in  wet 
years;  (5)  SpUttail  are  robust  and  can 
handle  stress  at  the  export  facilities;  and 
(6)  Splittail  are  not  at  risk  from 
pimiping;  they  are  taken  in  relative 
proportion  to  their  abundance. 

Service  Response:  Item  1 — We 
disagree  with  the  statement  that  the 
splittail  is  more  widely  distributed  and 
abundant  than  previously  thought. 
However,  we  have  always  asserted  that 
in  some  years  splittail  are  found  in  the 
upper  Sacramento  and  San  Joaquin 
rivers.  During  wet  years,  splittail  are 
more  widely  distributed  and  may  be 
abimdant,  due  to  more  available 
spawning  habitat.  For  instance,  the  wet 
year  of  1995  enabled  splittail  to  use 
habitats  that  are  normally  unavailable  to 
them  during  normal  to  dry  years.  During 
1995,  the  Yolo  Bypass  provided  good 
habitat  for  spawning  splittail  and 
splittail  abimdance  increased.  The 
Bypass  provided  suitable  spawning 
habitat  only  because  it  was  a  wet  year 
and  the  Bypass  held  water  later  in  the 
year  and  for  a  longer  diu-ation  than  is 
typical.  Therefore,  when  sampUng  was 
conducted  during  1995,  spUttail  seemed 
to  be  abundant  and  were  found  in  areas, 
like  the  Yolo  Bypass,  that  they  may  not 
normally  be  able  to  use.  These  managed 
habitats  cannot  be  reUed  upon  during 
normal  or  dry  years  to  provide 
spawning  habitat  imless  they  are 
consistently  managed  for  the  spawning 
and  rearing  needs  of  splittail.  During 
dry  years,  splittail  abundance  is 
restricted  by  the  availability  of 
spawning  habitat. 

Item  2 — We  agree  that  the  data 
demonstrate  that  splittail  are  a  fecund 
(fertile)  species.  However,  even  fecund 
species  can  become  low  in  abundance 
due  to  poor  habitat  conditions  for 
spawning,  which  may  occur  during 
normal  or  dry  years.  Young-of-the-year 
and  juvenile  survivability  recruitment  is 
important  to  the  splittail's  recovery. 
Even  though  splittail  spawn  several 
thousand  eggs,  not  all  will  reach 
adulthood.  Splittail  need  good  habitat 
for  survivability  to  spawning  age. 


Long-lived  is  a  relative  term. 
Compared  to  an  annual  species  such  as 
the  delta  smelt,  splittail,  which  Uve  for 
an  average  of  5  to  10  years,  are  long- 
lived.  However,  if  compared  to  the 
green  sturgeon,  which  lives  to  20  to  40 
years  of  age,  the  spUttail  has  a  short  life 
span. 

The  term  resilience  is  also  a  relative 
term.  Due  to  the  larger  body  size, 
splittail  may  be  more  resilient  than  delta 
smelt  to  entrainment  or  impingement, 
for  example,  but  they  are  less  resilient 
than  larger  fish  such  as  salmon.  We 
agree  with  the  statement  that  more  than 
one  year  class  of  splittail  may  spawn  at 
one  time.  However,  spawning  is  not 
always  successful.  Spawning  success  is 
correlated  with  several  factors, 
including  wet  years,  high  Delta  outflow, 
and  the  presence  of  flooded  vegetation. 
If  these  parameters  are  not  present,  then 
the  splittail  may  have  low  recruitment 
to  the  population  during  that  year  or 
years. 

Item  3 — We  disagree  with  the 
statement  that  the  splittail  range  has  not 
decreased  dramatically.  Historically, 
splittail  were  found  as  far  north  as 
Redding  on  the  Sacramento  River  (at  the 
Battle  Creek  Fish  Hatchery  in  Shasta 
County),  as  far  south  as  the  present-day 
site  of  Friant  Dam  on  the  San  Joaquin 
River,  and  up  the  tributaries  of  the 
Sacramento  River  as  far  as  the  current 
Oroville  Dam  site  on  the  Feather  River 
and  Folsom  Dam  site  on  the  American 
River.  Splittail  were  captured  in 
southern  San  Francisco  Bay  and  at  the 
mouth  of  Coyote  Creek  in  Santa  Clara 
Coimty,  but  they  are  no  longer  present 
there.  The  species  is,  for  the  most  part, 
now  confined  to  the  Delta,  Suisun  Bay, 
Suisun  Marsh,  and  the  Napa  River, 
reflecting  a  significant  decrease  in  their 
historical  range.  Splittail  are  able  to  use 
the  Sutter  and  Yolo  bypasses  only  in 
wet  years.  In  addition,  these  bypasses 
are  managed  artificially. 

Item  4-— We  disagree  with  the 
statement  that  splittail  are  able  to 
endure  drought  conditions  and  reboimd 
in  wet  years.  The  years  1987  through 
1992  were  consecutive  dry  years  and 
demonstrated  low  abundance  indices 
for  spUttail.  During  dry  years,  splittail 
abundance  is  restricted  by  the 
availability  of  spawning  habitat. 
However,  1993  was  an  above  normal 
water  year  and  splittail  abundance 
indices  remained  low.  During  1993, 
after  the  end  of  the  dry  and  critically 
dry  years  of  1987  through  1992,  water 
was  diverted  to  fill  up  the  reservoirs 
that  had  been  depleted  diuing  the 
drought.  Therefore,  even  though  1993 
was  an  above  normal  year,  the 
additional  water  was  unavailable  for  the 
fish  to  use. 


During  the  wet  years  of  1982,  1983, 
1986,  and  1995,  splittail  abundance 
indices  were  high  for  all  age  classes,  as 
sampled  in  the  fall  mid- water  trawl. 
Dxu-ing  the  wet  years  of  1984,  1996,  and 
1997,  splittail  indices  were  low. 
Therefore,  if  wet  or  above  normal  year 
types  were  the  controlling  factor, 
essential  habitat  for  splittail  would  have 
been  provided  and  splittail  numbers 
should  have  been  higher  in  1984.  1996. 
and  1997.  These  data  show  that  splittail 
do  not  necessarily  have  high  abundance 
indices  during  all  wet  years.  Even 
though  1984. 1996,  and  1997  were  wet 
years,  they  may  not  have  had  the 
appropriate  hydrology,  water  quality, 
etc.,  to  support  a  large  spawning  class. 
The  timing  and  magnitude  of  flow 
events  are  likely  significant  parameters 
affecting  splittail  spawning  success. 
Spring  flows  also  have  to  be  of  adequate 
duration  and  timing  to  provide  the  fish 
with  flooded  vegetation  for  escape 
cover,  foraging  areas,  etc.  Weather 
patterns  are  too  unpredictable  to  rely  on 
wet  years  for  the  recovery  of  splittail; 
extended  periods  of  drought  would 
result  in  low  reproduction  and 
population  declines.  (Also  see  the 
response  to  Issue  6). 

Item  5 — We  agree  that  splittail  are  a 
robust  fish.  They  can  obtain  a  size  of 
over  40  cm  total  length.  However,  even 
though  they  are  a  relatively  large  fish, 
they  are  still  subject  to  stress  at  the 
water  export  facilities.  Eggs  and  larvae 
are  still  subject  to  entrainment  and 
impingement  at  the  facilities.  The 
largest  losses  at  the  pumping  plants 
occur  in  wet  years  when  up  to  millions 
of  splittail  young  are  lost  during  the 
spring  months.  Although  splittail 
salvage  better  than  the  delta  smelt, 
which  cannot  be  salvaged  at  all,  recent 
problems  at  the  export  facilities  have 
reduced  the  salvage  of  all  fish.  New 
species  such  as  the  exotic  mitten  crab 
have  recently  posed  problems  at  the 
export  facilities.  Salvage  of  fish  was 
requested  to  be  stopped  until  the  crab 
problem  can  be  resolved. 

Item  6 — We  disagree  with  the 
comment  that  splittail  are  not  at  risk 
fit)m  pumping  and  that  they  are  taken 
in  proportion  to  their  relative 
abundance.  Although  it  may  appear  that 
splittail  are  able  to  handle  the  stress  of 
salvage  at  the  export  facilities,  they  may 
not  necessarily  survive  after  release. 
Better  studies  are  needed  to  determine 
the  extent  of  latent  mortality. 

Splittail  are  more  likely  to  be  at  risk 
during  pumping,  depending  on  the 
water  year  and  where  the  fish  are 
distributed  during  spawning.  During  dry 
years,  spUttail  are  concentrated  in  the 
few  areas  that  have  flooded  vegetation 
that  can  support  spawning.  Therefore, 
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most  of  the  population  may  be 
concentrated  id  one  part  of  the  Delta, 
potentially  resulting  in  more  take  at  the 
pumps  in  proportion  to  the  amount  of 
fish  in  the  system.  Conversely,  more 
splittail  are  taken  at  the  pumps  during 
wet  years  becaise  there  is  more  habitat 
available  for  spiawning,  which  may 
result  in  more  recruitment  to  that  year 
class.  Depending  on  the  distribution  of 
spawning,  fish  Inay  be  taken  in 
disproportion  tp  their  overall 
abundance. 

Issue  20:  Several  respondents  stated 
that  programs  $nd  agreements  like  the 
Bay/Delta  Accdrd,  CALFED  (a 
consortium  of  state  and  Federal 
agencies  convened  to  address  water 
issues  in  Califcrnia),  and  VAMP  will 
result  in  recovary  of  splittail.  Therefore, 
there  is  no  need  to  list  the  species. 

Service  Respvnse:  We  agree  that  the 
threats  associalpd  with  the  degradation 
of  the  Delta  may  be  lessened  by  the 
successful  implementation  of  the  Bay/ 
Delta  Accord,  CALFED,  Central  valley 
Project  Improvement  Act  (CVPIA),  and 
VAMP.  However,  to  date,  the  results  of 
these  agreements  and  programs  have  not 
been  quantified  due  to  subsequent  wet 
jot  require  regulatory 
delivery  of  water  for 
i  this  time,  it  cannot  be 
ether  these  actions  have 
ted  to  an  extent  that  will 
prevent  the  splittail  from  becoming 
endangered  within  the  foreseeable 
future.  1 

Issue  21:  A  respondent  stated  that  we 
failed  to  comply  with  the  Regulatory 
Flexibility  Act  and  Executive  Order 
12630.  1 

Service  Response:  The  Endangered 
Species  Act  reauires  that  listing 
decisions  be  made  solely  on  the  basis  of 
biological  infoijmation.  The  legislative 
history  to  the  Endangered  Species  Act 
amendments  of  1982  states: 

"The  Committee  of  Conference  *   *   * 
adopted  the  House  language  which 
requires  the  Secretary  to  base 
determinations^  regarding  the  listing  or 
delisting  of  spdcies  'solely'  on  the  basis 
of  the  best  scientific  and  commercial 
data  available  tjo  him.  As  noted  in  the 
House  Report,  economic  considerations 
have  no  relevaice  to  determinations 
regarding  the  status  of  species  and  the 
economic  analysis  requirements  of 
Executive  Ordgr  12291,  and  such 
statutes  as  the  Regulatory  Flexibility  Act 
and  the  Papervrork  Reduction  Act,  will 
not  apply  to  any  phase  of  the  listing 
process."  (H.R.rConf.  Rep.  No.  567,  97th 
Cong.,  2d  SessJ  12,  19-20  (1982);  S.  Rep. 
No.  418,  97th  Gong.,  2d  Sess.  4  (1982)). 

In  consultatipn  with  our  Solicitor's 
Office,  we  hav4  concluded  that  the 
cuialyses  requiqed  by  the  Regulatory 
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Flexibility  Act  are  not  applicable  to 
listing  determinations. 

Regarding  Executive  Order  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights,  the  Attorney  General  has  issued 
guidelines  to  the  Department  of  Interior 
(DOI)  on  implementation  of  this 
Executive  Order.  Under  these 
guidelines,  a  special  rule  applies  when 
an  agency  within  the  DOI  is  required  by 
law  to  act  without  exercising  its  usual 
discretion — that  is,  to  act  solely  upon 
specified  criteria  that  leave  the  agency 
no  discretion. 

In  this  rulemaking  context,  we  might 
be  subject  to  legal  challenge  if  we 
considered  or  acted  upon  economic 
data.  In  these  cases,  the  Attorney 
General's  guidelines  state  that  Takings 
Implications  Assessments  (TIAs)  shall 
be  prepared  after,  rather  than  before,  the 
agency  makes  the  decision  upon  which 
its  discretion  is  restricted.  The  purpose 
of  TIAs  in  these  special  circumstances 
is  to  inform  policy  makers  of  areas 
where  unavoidable  fifth  amendment 
taking  exposures  might  exist.  Such  TIAs 
shall  not  be  considered  in  the  making  of 
administrative  decisions  that  must,  by 
law,  be  made  without  regard  to  their 
economic  impact. 

As  described  above.  Congress 
required  us  to  list  species  based  solely 
upon  scientific  and  commercial  data 
indicating  whether  or  not  they  are  in 
danger  of  extinction.  The  Act  does  not 
allow  us  to  withhold  a  listing  based  on 
concerns  regarding  economic  impact. 
The  provisions  of  the  guidelines  relating 
to  nondiscretionary  actions  clearly  are 
applicable  to  the  determination  of 
threatened  status  for  the  Sacramento 
sphttail. 

Summary  of  Factors  Affecting  the 
Species 

After  thorough  review  and 
consideration  of  all  the  best  scientific 
and  commercial  information  available, 
we  have  determined  that  the 
Sacramento  splittail  should  be  classified 
as  a  threatened  species.  Procedures 
found  at  section  4  of  the  Act  and 
regulations  implementing  the  listing 
provisions  of  the  Act  (50  CFR  part  424) 
were  followed.  A  species  may  be 
determined  to  be  endangered  or 
threatened  because  of  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
the  Sacramento  splittail  [Pogonichthys 
macrolepidotus)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  The 
Sacramento  splittail,  once  widely 
distributed  in  the  Central  Valley  of 
Cahfomia  from  Redding  to  the  modem- 


day  site  of  Friant  Dam  near  Fresno,  is 
now  primarily  restricted  to  the  Estuary 
due  to  dams,  diversions,  dredging,  and 
the  diking  and  filling  of  historic  flood 
basins.  Within  this  constricted  range, 
splittail  have  declined  by  about  62 
percent  since  1984.  However,  overall 
percentage  decline  over  its  historical 
range  is  much  greater.  Populations  have 
fluctuated  somewhat  in  the  past,  with 
most  recruitment  taking  place  in  wet 
years.  In  wet  years  since  1978,  however, 
splittail  recruitment  has  dechned 
consistently  with  catch-per-unit-effort  of 
12.3,  8.1,  2.0,  1.3,  and  0.3  for  1978, 
1982, 1983,  1986, and  1993, 
respectively.  The  updated  data  from 
CDFG  demonstrate  the  same  decline  by 
wet  years,  with  37.3, 15.5,  8.9,  7.3,  and 
0.6  in  1993.  Other  wet  year  data  include 
1995, 1996,  and  1997.  These  indices  are 
44.5,  2.1,  and  2.6,  respectively. 
However,  as  stated  before,  1995  was  a 
very  wet  year  and  there  was  suitable 
spawning  habitat  for  splittail  in  the 
Estuary.  The  1995  data  point  does  not 
represent  a  reversal  in  the  decline  of  the 
species.  Splittail  declines  are  highest 
(82  percent/83  percent  with  updated 
data)  in  the  shallow  water  Suisun  Bay 
area,  the  center  of  its  distribution. 
Therefore,  as  stated  above,  wet  years  are 
not  always  indicative  of  high  abundance 
indices.  However,  the  current  data  do 
not  indicate  a  change  in  this  trend. 

Delta  water  diversions  and  exports 
currently  total  about  9  million  acre-feet 
per  year,  but  plans  now  being  prepared 
could  increase  exports  and  diversions  in 
the  future.  The  Federal  and  State  water 
projects  presently  export  about  6 
milUon  acre-feet  per  year  from  the  Delta 
when  sufficient  water  is  available,  and 
in-Delta  agricultural  uses  result  in 
diversion  of  about  3  million  additional 
acre-feet  per  year.  We  know  of  21  major 
Central  Valley  Project,  State  Water 
Project,  or  private  organization 
proposals  that  would  result  in  increased 
water  exports  from  the  Delta,  reduced 
water  inflow  to  the  Delta,  changes  in 
timing  and  volume  of  Delta  inflow,  or 
increases  in  heavy  metal  contamination 
of  the  Delta.  These  proposed  projects  or 
actions  include  but  are  not  limited  to 
revisions  to  the  Central  Valley  Project 
Operations  Criteria  and  Plan,  Los  Banos 
Grandes  Reservoir,  Los  Vaqueros 
Reservoir,  South  Delta  Water 
Management  Program,  North  Delta 
Water  Management  Project,  West  Delta 
Water  Management  Project,  Delta 
Wetlands  Corporation  Water  Storage 
Project,  Folsom  Dam  Reoperation, 
Oroville  Dam  Reoperation,  Auburn 
Dam,  Central  Valley  Project  contract 
renewals  and  amendments  such  as  those 
on  the  American  River  that  include  the 
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Sacramento  County  water  contracts. 
East  Bay  Municipal  Utilities  District 
water  contract,  as  well  as  other 
increases  in  diversions  resulting  from 
the  American  River  Water  Forum 
process.  Other  water  contracts  renewals 
include  the  Solano  County  Water 
District.  Contra  Costa  Water  District  is 
currently  proposing  to  increase  their 
diversions  for  future  water  supply.  The 
Central  Valley  Project  and  State  Water 
Project  wheeling  purchase  agreement, 
reactivation  of  the  San  Luis  Drain, 
Stanislaus-Calaveras  River  Basin  Water 
Use  Program,  Suisun  Marsh  Project 
Phase  Three  and  Fovu-,  Federal  Water 
Project  change  in  diversion  point,  and 
State  Water  Project  Pump  additions.  All 
of  these  projects  would  impact  the 
habitat  of  the  splittail. 

Changes  in  water  diversions  are  most 
likely  at  the  State  Water  Project.  For  the 
most  part,  the  Federal  pumping  plant 
has  operated  at  capacity  for  many  years 
(pumping  at  rates  up  to  4,600  cubic  feet 
pur  second  (cfs)),  so  increased  exports  at 
this  plant  are  unlikely.  However,  the 
State  Water  Project  pumping  plant  and 
capacity  of  the  State  Aqueduct  have 
considerable  unused  capacity.  The  State 
Water  Project  currently  pimips  at  rates 
up  to  6,400  cfs  and  plans  to  increase 
pumping  rates  by  more  than  50  percent. 
Local  private  diverters  are  relatively 
stable  and  export  up  to  5,000  cfs  from 
about  1 ,800  diversions  scattered 
throughout  the  Delta.  The  DWR  (1992) 
reported  past  and  projected  State  Water 
Project  deliveries  from  Delta  sources 
during  the  years  of  1962  to  2035.  In  the 
1980s,  deliveries  ranged  from  1.5 
million  acre-feet  to  2.8  million  acre-feet. 
By  2010,  deliveries  of  up  to  4.2  million 
acre-feet  are  planned. 

Since  1983,  the  proportion  of  water 
exported  from  the  Delta  during  October 
through  March  has  been  higher  than  in 
earlier  years  (Moyle  et  al.  1992). 
Changes  in  timing  and  amounts  of 
exports  affect  fish  migration  and 
spawning  habits,  as  well  as  operations 
of  upstream  water  storage  facilities. 
Dampening  of  peak  spring  flows  by 
springtime  diversions  to  storage 
facilities  to  replenish  depleted 
reservoirs  has  deleterious  effects  on 
estuarine  species  such  as  the  splittail, 
which  have  evolved  in  a  system  with 
periodic  spring  flooding. 

Federal  and  State  water  diversion 
projects  in  the  southern  Delta  export,  by 
absolute  volume,  mostly  Sacramento 
River  water  with  some  San  Joaquin 
River  water.  During  periods  of  high 
export  pumping  and  low  to  moderate 
river  flows,  reaches  of  the  San  Joaquin 
River  reverse  direction  and  flow 
upstream  to  the  pumping  plants  located 
in  the  southern  Delta.  When  total 


diversion  rates  are  high  relative  to  Delta 
outflow,  the  lower  San  Joaquin  River 
and  other  channels  have  a  net  upstream 
(i.e.,  reverse  or  negative)  flow.  Out- 
migrating  larval  and  juvenile  fish  of 
many  species  become  disoriented  due  to 
reverse  flows.  Fish,  including 
Sacramento  splittail,  delta  smelt,  longfin 
smelt  [Spirinchus  thaleicbthys),  and  all 
runs  of  salmon  and  steelhead  are  lost  at 
pimips  and  to  predation  at  various  water 
facilities  and  other  diversion  sites. 
Because  data  from  State  and  Federal 
piunping  facilities  indicate  that  splittail 
migrate  upstream  to  spawn,  positive 
outflows  are  also  important  to  transport 
splittail  yoimg  downstream  (Meng 
1993). 

In  recent  years,  the  number  of  days  of 
reversed  San  Joaquin  River  flow  have 
increased  (Moyle  et  al.  1992), 
particularly  during  the  February-June 
spawning  months  for  splittail.  Reverse 
flows  in  the  San  Joaquin  River  may 
transport  more  splittail  yoimg  towards 
piunping  facilities  in  the  south  Delta 
where  the  splittail  are  entrained  by 
pumps  and  diversions.  The  survival  rate 
of  splittail  salvaged  from  entrainment  is 
unknown.  However,  salvage  operations 
have  been  shown  to  result  in  50  percent 
losses  of  salvaged  fish  (Scott  Barrow. 
DFG,  pers.  comm.  1995)  (see  factors  C 
and  E  of  this  section  for  more  discussion 
about  entrainment  and  salvage). 

With  full  implementation  of  the 
WQCP  for  the  Sacramento-San  Joaquin 
Estuary  (described  below)  we  anticipate 
an  overall  reduction  of  the  number  of 
days  of  reverse  flow  in  the  lower  San 
Joaquin  River  during  the  spring  period. 
Pumping  will  shift  from  the  spring 
period  to  later  in  the  year.  This 
pumping  will  likely  have  to  be 
supported  by  reservoir  withdrawals. 
Reservoir  releases  in  the  spring  may  not 
be  as  frequent  depending  on  how  much 
space  is  available  in  the  reservoirs 
carried  over  from  the  previous  year. 
Increasing  demand  will  also  require 
more  support  from  reservoirs  for  export, 
which  will  alter  the  flow  patterns. 
Changes  in  reservoir  operations  and 
ramping  rates  for  flood  control  may 
affect  shallow  water  spawning  habitat 
along  river  corridors  and  exacerbate 
stranding  of  splittail. 

Estuaries  are  ecosystems  where  the 
mixing  zone  and  salinity  levels  are 
determined  by  interaction  of  river 
outflow  and  tidal  action.  Splittail  are 
most  abundant  in  the  shallow  water  of 
Suisun  Bay,  which  is  historically 
associated  with  the  entrapment  zone. 
The  young  of  this  species  require  high 
zooplankton  densities,  which  are 
common  in  the  entrapment  zone. 
Production  of  zooplankton  increases 
when  the  entrapment  zone  occupies  a 


large  geographic  area  with  extensive 
shoal  regions  within  the  euphotic  zone 
(depths  less  than  4  meters),  such  as 
Suisun  and  Grizzly  bays.  Fall  mid-water 
trawl  survey  data  collected  by  CDFG 
indicate  that  72  percent  of  the  splittail 
captured  from  1967  to  1992  in  the 
Estuary  were  taken  in  the  shallow  water 
areas  of  Suisun  and  Grizzly  bays  (Meng 
1993). 

During  periods  of  drought  and 
increased  water  diversions,  the 
entrapment  zone  and  associated  frsh 
populations  are  shifted  farther  upstream 
in  the  Estuary.  During  years  prior  to 
1984,  the  entrapment  zone  was  located 
in  Suisun  Bay  from  October  through 
March  (except  in  months  with 
exceptionally  high  outflows  or  during 
years  of  extreme  drought).  From  April 
through  September,  the  entrapment 
zone  usually  was  located  upstream  in 
the  river  channels.  Since  1984,  with  the 
exception  of  the  record  1986  flood 
outflows,  the  entrapment  zone  has  been 
located  primarily  in  the  river  channels 
during  the  entire  year  because  of 
drought  and  increased  water  exports 
and  diversions.  When  located  upstream, 
the  entrapment  zone  is  confined  to  deep 
river  channels  where  the  total  surface 
area  is  smaller,  fewer  shoal  areas  exist, 
water  currents  are  swifter  and  more 
turbulent,  and  zooplankton  productivity 
is  low.  In  all  respects,  the  upstream 
river  channels  are  much  less  favorable 
for  rearing  of  splittail.  Splittail  declines 
since  1984  have  been  concurrent  with 
an  increasing  amount  and  proportion  of 
freshwater  diversions  that  confine  the 
mixing  zone  to  narrow,  deep,  and  less 
productive  channels  in  the  lower  rivers. 

Recent  research  indicates  that  splittail 
will  use  the  Yolo  and  Sutter  bypasses 
during  the  winter  and  spring  months  for 
foraging  and  spawrning  (Sommer  et  al. 
1997).  The  bypasses  are  two  extensive 
floodplain  areas  used  for  flood  control, 
agriculture,  and  wildlife  habitat.  The 
bypasses  serve  as  a  control  outlet  for  the 
Sacramento  River,  which  historically 
flooded  large  areas  of  the  adjacent  valley 
during  high  water  events  in  the  winter 
and  spring.  The  water  from  the 
Sacramento  River  is  diverted  to  the 
bypasses  through  a  passive  system  of 
weirs.  Water  enters  the  Yolo  Bypass 
from  the  Sacramento  River  via  the 
Fremont  and  Sacramento  Weirs.  The 
Sutter  Bypass  is  inundated  through  the 
Tisdale  Weir. 

In  1995,  the  bypasses  provided  good 
habitat  for  fish,  particularly  spUttail 
because  it  was  an  extremely  wet  year 
and  the  bypasses  were  flooded  for 
several  weeks  in  March  and  April. 
However,  the  bypasses  do  not  get 
flooded  at  all  in  dry  and  critically  dry 
years.  Therefore,  during  those  years, 
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when  splittail  jwould  need  the  habitat 
the  most,  it  is  not  provided  by  the 
bypasses.         i 

The  Yolo  Bjpass  is  inundated 
whenever  the  Sacramento  River  stage  at 
Fremont  Weir  exceeds- 33. 5  feet.  About 
3/4  of  the  yearp  going  back  to  the  mid- 
1930s  have  had  overflows  into  the  Yolo 
Bypass.  Even  tnough  the  water  was  high 
enough  to  oveftop  the  Fremont  Weir, 
the  water  may  not  have  stayed  on  the 
Bypass  consistently  nor  long  enough  to 
benefit  splittail. 

Under  currept  water  management 
practices,  the  iypasses  cannot  be  relied 
upon  throughout  any  given  spawning 
season  to  provide  habitat  for  splittail.  As 
mentioned  above,  water  is  placed  onto 
the  bypasses  by  overtopping  of  weirs 
along  the  Sacrtmento  River.  The 
flooding  of  thai  bypasses  is  sporadic  at 
best.  The  volutne  of  water  varies  from 
year  to  year  aslwell  as  does  the  time  of 
year  when  the  [bypasses  are  inundated. 
The  water  may  be  placed  intermittently 
on  the  bypasses,  depending  on  how 
much  raiijfall  occurs  at  any  given  time. 
For  instance,  water  has  been  placed 
onto  the  Yolo  Bypass  as  early  as 
December  and,  has  remained  on  the 
Bypass  as  late  las  May.  Water  has  also 
been  placed  on  the  Bypass  for  a  short 
time  and  drained  off.  The  water  could 
be  drained  off  at  some  point  during  the 
season  cmd  th^n  with  more  heavy 
rainfall,  the  bypasses  could  become 
flooded  again.  Prherefore,  these  systems 
would  not  provide  suitable  spawning 
habitat  consisljently  for  sphttail.  Also, 
the  bypasses  djo  not  drain  at  consistent 
levels.  There  are  pockets  and  holes  that 
form  which  m<  ly  trap  and  strand  flsh  as 
the  water  drains.  During  some  years,  the 
bypasses  do  not  have  enough  water  or 
retain  water  long  enough  to  allow  fish 
to  enter  the  bypasses,  spawn,  and  then 
grow  to  a  size  that  will  allow  them  to 
out-migrate.  Tne  artificial  systems  of  the 
Yolo  and  Sutttr  bypasses,  as  currently 
managed,  cannot  be  relied  upon  to 
recover  the  spjittail.  The  bypasses 
provide  accessible  and  suitable  splittail 
spawning  habitat  only  during  wet  years 
where  the  water  consistently  remains  on 
the  bypasses  fpr  an  extended  period  of 
time,  as  in  19|^5. 

B.  Overutilization  for  commercial, 
recreational,  ^ientific,  or  educational 
purposes.  Overutilization  is  not  known 
to  be  a  factor  effecting  this  species. 
Some  scientific  collecting  is  conducted 
for  splittail  but  these  activities  do  not 
adversely  affei  :t  this  species.  Striped 
bass  anglers  n  port  occasional  use  of 
splittail  as  bail,  but  this  usage  is  thought 
to  have  little  t  ffect  on  the  species.  A 
small  fishery  or  splittail  used  to  exist 
in  the  Sacranii  snto  River  (Daniels  and 
Moyle  1983,  C  aywood  1974).  However, 


no  recent  records  of  splittail  harvest 
exist,  probably  because  little  or  no 
harvest  now  occiu^  due  to  its  declines. 
Records  of  splittail  harvest  are  also 
sketchy  because  identification  of  this 
species  is  often  confused  with  other 
nongame  species.  No  other  recreational 
or  educational  uses  of  this  species  exist 
that  may  affect  its  abundance. 

C.  Disease  or  predation.  Predation  is 
thought  to  be  a  relatively  minor  factor 
affecting  the  Sacramento  splittail, 
especially  compared  to  the  other  factors 
discussed  in  this  final  rule.  Striped  bass 
and  other  predatory  fish  are  attracted  to 
concentrated  prey  at  fish  salvage  release 
sites,  such  as  occur  at  Clifton  Court 
Forebay.  The  salvaged  fish,  including 
splittail,  are  collected  from  holding 
wells  of  the  salvage  facilities,  placed  in 
the  salvage  trucks,  transported  to  the 
release  sites,  and  deposited  in  bulk  from 
a  pipe  running  from  the  truck  to  a  near- 
shore  area,  thus  resulting  in  predator 
attraction.  Fifty  percent  of  the  released 
fish  are  lost  (Scott  Barrow,  CDFG,  pers. 
comm.  1995).  These  losses  are  largely 
due  to  attraction  of  predatory  fish  to  the 
release  site  of  the  salvage  operations. 
Splittail  and  striped  bass,  however, 
coexisted  for  decades  in  the  Estuary  and 
recent  declines  in  splittail  have 
occurred  in  conjunction  with  striped 
bass  population  declines.  Increases  in 
striped  bass  populations  could  threaten 
reduced  numbers  of  splittail.  Recently, 
the  CDFG  has  foregone  striped  bass 
stocking  or  modified  their  striped  bass 
management  because  of  potential  harm 
to  federally  listed  Sacramento  River 
winter-rim  chinook  salmon  and  delta 
smelt. 

Susceptibility  to  disease,  due  to  poor 
water  quality,  may  be  a  factor  in  the 
decline  of  splittail.  Workers  at  State  and 
Federal  water  project  facilities  in  the 
south  Delta  have  reported  high 
incidences  of  adult  splittail  in  poor 
health.  The  south  Delta  is  dominated  by 
San  Joaquin  River  flow,  a  large  part  of 
which  is  made  up  of  agricultural 
drainage.  Pesticides  (e.g.,  chlorpyrifos, 
carbofuran,  and  diazinon),  salts  (e.g., 
sulfates,  selenium),  and  total  dissolved 
solids  from  this  drainage  are 
concentrated  by  reverse  San  Joaquin 
River  flows  and  result  in  poor  water 
quality  (Dennis  Westcot,  Central  Valley 
Regional  Water  Quality  Control  Board, 
pers.  comm.). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Regulatory 
mechanisms  ciurently  in  effect  do  not 
adequately  protect  the  splittail  or  its 
habitat.  This  species  is  not  listed  by  the 
State  of  California. 

We  are  analyzing  the  potential  effects 
on  splittail  and  other  fish  and  wildlife 
resources  in  California  as  a  result  of 


enactment  of  the  CVPLA  (Pub.  L.  102- 
575)  imder  the  National  Envirorunental 
Policy  Act  (NEPA)  and  the 
Programmatic  Environmental  Impact 
Statement  currently  under  development. 
The  CVPIA  may  benefit  the  sphttail.  but 
does  not  adequately  protect  the  species 
at  this  time.  Two  of  the  stated  purposes 
of  the  CVPIA  are  to  "protect,  restore, 
and  enhance  fish,  wildlife,  and 
associated  habitats  in  the  Central  Valley 
and  Trinity  River  basins  of  California" 
and  "to  contribute  to  the  State  of 
Cahfomia's  interim  and  long  term 
efforts  to  protect  the  San  Francisco  Bay- 
Sacramento-San  Joaquin  Delta  Estuary." 
Section  3406(b)(2)  dedicates  800,000 
acre-feet  of  Central  Valley  Project  yield 
annually  to  implement  fish,  wildlife, 
and  habitat  restoration,  and  to  help 
federally  listed  species.  The  800.000 
acre-feet  identified  in  the  CVPIA  may  be 
used  to  meet  the  EXDI's  obligations 
under  the  Bay-Delta  Accord  (discussed 
below).  The  rest  of  the  water  can  be 
used  for  instream  flows,  additional 
Delta  outflow,  and  the  other  purposes  of 
the  CVPIA.  Because  of  the  multiple 
purposes  of  the  CVPIA,  flows  may  be 
provided  at  times  of  the  year  that  may 
not  benefit  splittail,  such  as  spav^rning 
flows  in  the  fall  for  salmon. 
Additionally,  because  of  the  need  to 
balance  these  flows  for  all  uses  under 
the  CVPIA,  certain  spring  flows  may  be 
less  than  what  is  fully  needed  for  spring 
spawning  of  splittail.  We  anticipate  that 
splittail  will  benefit  from 
implementation  of  the  CVPIA,  although 
the  magnitude  and  timeliness  of  these 
protections  may  be  inadequate  to 
prevent  further  decline  of  splittail.  On 
November  20, 1997,  the  DOI  announced 
its  decision  regarding  use  of  the  800,000 
acre-feet  of  water  identified  in  the 
CVPIA.  The  decision  is  to  be 
implemented  for  the  next  5  years  and 
involves  not  only  upstream  actions  but 
also  actions  in  the  Delta  which  may 
benefit  splittail.  However,  since  the 
Central  Valley  Project  represents  only  a 
portion  of  the  water  development 
projects  in  the  Central  Valley,  the 
CVPIA  is  likely  insufficient  to  fully 
protect  splittail  at  this  time. 

Protective  measures  currently  being 
implemented  to  benefit  the  delta  smelt 
may  benefit  the  splittail,  such  as 
restrictions  on  pumping  under  certain 
conditions.  However,  the  ecological 
requirements  of  these  species  differ, 
especially  with  respect  to  timing  of 
important  development  stages  and 
habitat  uses.  Unlike  delta  smelt,  splittail 
require  flooded  lowland  habitat  for 
spawning  and  are  particularly 
vulnerable  to  disturbance  or  destruction 
of  marshy  habitat. 
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The  Suisun  Bay  area,  including 
Suisun  Marsh,  is  the  best  known  habitat 
for  splittail,  but  this  habitat  has  been 
adversely  altered  by  higher  salinities  in 
the  spring.  These  higher  salinities  are 
caused  by  operations  of  reservoirs  that 
divert  water  to  storage  as  well  as  exports 
from  the  Oelta  that  allow  seawater  to 
intrude  farther  upstream  in  Suisun 
Marsh.  Prior  to  the  Bay-Delta  Accord/ 
WQCP,  there  were  relatively  few 
periods  when  freshwater  outflows  of 
any  significance  were  mandated  to  be 
released  through  the  Delta  and  Suisun 
Bay  for  wildlife  or  fisheries.  State  and 
Federal  agencies  had  planned  to 
increase  1991  and  1992  water  supplies 
for  out-of-stream  uses  at  the  expense  of 
environmental  protection  of  estuarine 
fish  and  wildlife  resources  in  the  fifth 
and  potentially  sixth  years  of  drought 
(Morat  1991).  Because  of  significantly 
higher  than  normal  precipitation  and 
subsequent  higher  instream  flows  after 
March  1991,  a  State  agency  request  for 
relaxation  of  Delta  water  quality 
standards  was  withdrawn. 

Subsequently,  on  December  15, 1994, 
the  Federal  government,  the  State  of 
California,  and  urban,  agricultural  and 
environmental  interests  agreed  to  the 
Principles  for  Agreement  on  a 
comprehensive,  coordinated  package  of 
actions  designed  to  provide  interim 
protection  to  the  San  Francisco  Bay  and 
Sacramento-San  Joaquin  River  Delta 
Estuary.  That  agreement  is  referred  to  as 
the  1994  Bay-Delta  Accord  (Accord). 
The  Accord  was  recently  extended  to 
December  15, 1999.  The  Accord 
established  parameters  to  protect  the 
beneficial  uses  of  the  Bay-Delta  Estuary. 
Among  these  beneficial  uses  are 
objectives  to  ensure  adequate  Delta 
outflow  for  the  maintenance  of  suitable 
habitat  for  various  life  stages  of  aquatic 
organisms  and  objectives  for  export 
limits  to  protect  the  habitat  of  estuarine- 
dependent  species  and  reduce  their 
entrainment  at  the  major  export  pumps 
in  the  southern  Delta. 

The  X2  standard  provides  outflows  to 
maintain  low  salinity  (2  parts  per 
thousand)  habitat  at  three  distinct  areas 
in  the  Bay-Delta:  1)  the  confluence  of 
the  Sacramento  and  San  Joaquin  rivers, 
2)  Chipps  Island,  and  3)  Roe  Island. 
Compliance  of  this  standard  will 
provide  variability  for  aquatic  organisms 
and  aid  in  their  recovery.  The  E/I  ratio 
establishes  a  combined  export  rate 
(Clifton  Court  Forebay  inflow  plus 
export  at  the  Tracy  Pumping  Plant) 
based  on  the  best  available  estimate  of 
the  Eight  River  Index.  When  the 
estimate  of  the  Eight  River  Index  is 
ultimately  made,  the  export  facilities 
may  then  piunp  a  set  percentage  of  Delta 
inflow.  Although  these  parameters  will 


likely  protect  fish  and  wildlife,  they 
have  not  been  adequately  tested  over  the 
past  4  years  due  to  the  extreme  wet 
conditions. 

Present  regulatory  processes  do  not 
ensure  that  water  inflows  to  Suisun  Bay 
and  the  western  Estuary  will  be 
adequate  to  maintain  the  mixing  zone 
near  or  in  Suisun  Bav  to  benefit  splittail. 
The  SWRCB  has  the  authority  to 
condition  or  require  changes  in  the 
amount  of  water  inflow  and  the  amount 
of  water  exported  or  diverted  from  the 
Delta.  In  testimony  given  before  the 
SWRCB 's  Water  Quality/Water  Rights 
Hearings  in  1987,  one  of  our  biologists 
expressed  concern  for  several  Delta 
species,  including  splittail  (Lorentzen 
1987).  The  SWRCB  did  not  take 
regulatory  or  legal  action  to  protect  this 
fish  or  its  habitat  during  the  following 
4  years.  On  May  1, 1991,  the  SWRCB 
adopted  the  WQCP  for  Salinity  for  the 
San  Francisco  Bay-Sacramento-San 
Joaquin  Delta  Estuary  (1991  Bay/DeUa 
Plan).  On  September  3,  1991,  under 
provisions  of  the  Clean  Water  Act,  the 
USEPA  disapproved  certain  water 
quality  standards  due  to  the  SWRCB's 
failure  to  adopt  criteria  to  protect 
estuarine  habitat.  In  April  1992,  the 
Governor  of  California  announced  a  new 
water  policy  that  included  a  directive  to 
the  SWRCB  to  establish  "interim 
measures"  to  reverse  the  decline  of 
fishes  in  the  Bay  and  Delta. 
Accordingly,  the  SWRCB  released  an 
interim  water  quality  plan  (Draft 
Decision  1630)  in  December  1992  that 
immediately  was  suspended  by  the 
Governor.  In  1993,  the  USEPA  began  the 
process  of  forming  replacement 
standards  for  those  portions  of  the  1991 
Bay/Delta  Plan  that  were  disapproved. 

Before  USEPA  *s  final  rule  on  Water 
Quality  Standards  for  Surface  Waters  of 
the  Sacramento  River,  San  Joaquin 
River,  and  San  Francisco  Bay  and  Delta 
became  effective  on  December  14.  1994, 
and  as  a  result  of  Bay-Delta  Accord  that 
was  signed  on  December  15, 1994,  the 
SWRCB  issued  and  adopted  Water 
Rights  Order  95-6.  The  protections 
contained  in  this  Water  Rights  Order 
were  determined  to  be  roughly 
equivalent  to  the  protections  in 
USEPA 's  final  rule  on  water  quality 
standards,  and  USEPA's  rule  was 
withdrawn.  Although  the  SWRCB  has 
issued  a  draft  Environmental  Impact 
Report  (EIR),  no  long  term 
implementation  plan  has  been 
developed  or  actually  implemented  for 
the  new  water  quality  plan.  Substantial 
opposition  exists  to  certain 
implementation  measures  identified  in 
EIR.  Institutional  guarantees  of 
compliance  have  been  lacking  in  the 
past  and  are  needed  in  the  future  before 


existing  mechanisms  can  contribute  to 
protection  of  this  species.  Records  show 
that  the  previous  salinity  standards 
contained  in  the  SWRCB's  Water  Rights 
Decision  1485  were  inconsistently 
implemented  and  fi-equently  violated. 

Among  other  things,  the  Bay-Delta 
Accord  was  intended  to  provide  for 
increased  flexibility  in  the  water  project 
operations  to  respond  to  ecological 
needs.  Appropriate  use  of  this  increased 
flexibility  may  have  demonstrated  that 
the  established  regulatory  mechanisms 
were  sufficient  to  protect  splittail. 
However,  even  though  splittail  were 
proposed  for  listing  before  the  Bay-Delta 
Accord  was  signed,  water  project 
operations  have  rarely  been  changed  to 
provide  protection  for  splittail.  In  1995, 
for  example,  a  wet  year  that  a^orded 
opportunities  to  significantly  reverse  the 
decline  of  splittail  while  maintaining 
water  supply,  more  than  6.3  million 
juvenile  splittail  were  entrained  at  the 
CVP  and  SWP  facilities  in  2  months 
bom  late  April  to  late  June.  Of  these 
fish,  at  least  50  percent  were  lost  due  to 
transport  and  release.  Predation  in 
Clifton  Court  Forebay,  inefficiency  in 
screening  fish  from  diversion  facilities, 
and  handling  most  likely  increased  this 
percentage.  Despite  the  availability  of 
the  mechanism  for  increased  flexibility 
in  project  operations  provided  by  the 
Bay-Delta  Accord,  operations  of  the  CVP 
and  SWP  were  changed  for  only  one  3- 
day  period  in  late  June  of  1995  to 
minimize  entrainment  of  splittail.  Thus, 
an  opportunity  to  significantly  increase 
abundance  and  distribution  of  splittail, 
and  the  opportunity  to  reverse  the 
decline  of  the  species  was  lost. 

As  a  direct  result  of  a  Framework 
Agreement,  the  Federal  and  State 
governments  established  the  CALFED 
Bay-Delta  Progreun  (Program).  This 
Program  is  a  cooperative  effort  of  the 
DOI,  the  U.S.  Department  of  Commerce, 
the  USEPA.  the  California 
Environmental  Protection  Agency,  and 
the  California  Resources  Agency,  with 
the  involved  public  formally 
participating  through  the  Bay-Delta 
Advisory  Council.  The  mission  of  the 
Program  is  to  develop  a  long  term 
comprehensive  plan  that  will  restore 
ecological  health  and  improve  water 
management  for  all  beneficial  uses  of 
the  Bay-Delta  system.  The  plan  will 
specifically  address  fish  and  wildlife 
protection,  water  supply  reliability, 
levee  stability,  and  water  quality  issues 
in  the  Delta.  We  are  an  active 
participant  in  the  Program  and  we 
believe  that  the  eventual 
implementation  of  the  plan  will 
contribute  to  the  protection  and 
recover}'  of  the  Sacramento  splittail. 
However,  the  plan  is  not  yet  developed; 
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screens)  at  the  State  and  Federal  salvage 
facilities  that  were  designed  using 
striped  bass  and  salmonid  criteria,  also 
are  not  appropriate  for  splittail.  Release 
sites  for  salvaged  fish  attract  predators, 
likely  resulting  in  low  survivorship 
overall  (Lloyd  Hess,  BOR,  pers.  comm. 
1995).  Also,  it  is  likely  that  few  young 
survive  salvaging  at  the  Federal  and 
State  pumping  plants  because  juveniles 
of  most  fish  species  are  more  delicate 
than  adults. 

Poor  water  quality  also  may  adversely 
affect  splittail,  through  direct  exposure 
to  toxins,  which  increases  vulnerability 
to  disease  as  described  above  in  Factor 
C,  and  depletion  of  zooplankton  and 
invertebrate  food  sources.  All  major 
rivers  that  are  tributary  to  the  Estuary 
are  exposed  to  large  volumes  of 
agricultural  and  industrial  chemicals 
that  are  applied  in  the  Central  Valley 
watershed  (Nichols  et  al.  1986). 
Agricultural  chemicals  and  their 
residues,  as  well  as  chemicals 
originating  in  urban  runoff,  find  their 
way  into  the  rivers  and  Estuary. 
Approximately  10  percent  of  the  total 
pesticide  use  in  the  United  States  occurs 
in  the  Sacramento  and  San  Joaquin 
River  watersheds  (Kuivila  and  Foe 
1995).  Recently,  high  concentrations  of 
organophosphate  and  carbamate 
pesticides  from  agricultural  uses  have 
been  documented  entering  the  Estuary. 
These  pesticides  are  acutely  and 
chronically  toxic  to  zooplankton  and 
fishes  as  far  west  as  Martinez  in  Suisun 
Bay  and  as  far  south  as  Vemafis  on  the 
San  Joaquin  River  (Foe  1995,  Bailey  et 
al.  unknown  date).  The  periods  of 
pesticide  use  coincide  with  the  timing 
of  migration,  spawning,  and  early 
development  of  splittail.  During  rainfall 
runoff  events,  acutely  toxic  pulses  of 
pesticides  move  down  the  rivers  and 
through  the  Estuary  with  remarkable 
persistence  and  relatively  little  dilution 
(Kuivila  and  Foe  1995). 

Toxicology  studies  of  rice  field 
irrigation  drain  water  of  the  Colusa 
Basin  Drainage  Canal  have  documented 
significant  toxicity  of  drain  water  to 
striped  bass  embryos  and  larvae, 
Oryzj'as  latipes  larvae  (in  the 
Cyprinodontidae  family),  and  opossum 
shrimp,  which  is  the  major  food 
organism  of  striped  bass  larvae  and 
juveniles  (Bailey  et  al.  1991),  as  well  as 
all  age  classes  of  splittail.  This  drainage 
canal  flows  into  the  Sacramento  River 
just  north  of  the  City  of  Sacramento.  The 
majority  of  drain  water  samples 
collected  during  April  and  May  1990 
were  acutely  toxic  to  striped  bass  larvae 
(96-hour  exposures);  this  was  the  third 
consecutive  year  rice  irrigation  drain 
water  from  the  Colusa  Basin  was  acutely 
toxic  (Bailey  et  al.  1991).  Splittail  may 


be  similarly  affected  by  agricultural  and 
industrial  chemical  runoff,  particularly 
because,  like  striped  bass,  adults 
migrate  upriver  to  spawn  and  young 
rear  upriver  until  waters  recede  in  late 
spring. 

Some  heavy  metal  contaminants  have 
been  released  into  the  Estuary  from 
industrial,  urban,  and  mining 
enterprises.  While  the  effects  of  these 
contaminating  compounds  on  splittail 
larvae  and  their  zooplankton  food 
resources  are  not  well  known,  the 
compounds  could  adversely  affect 
survival.  In  addition,  increases  in  urban 
development  in  the  Sacramento  Valley 
will  continue  to  result  in  concurrent 
increases  in  urban  runoff.  Selenium  has 
been  found  in  aquatic  organisms  (Saiki 
and  Lowe  1987,  Henderson  et  al.  1995) 
and  fish  species  in  the  San  Joaquin 
River  watershed  (Nakamoto  and  Hassler 
1992).  Selenium  has  been  showm  to 
cause  reproductive  failure, 
developmental  defects,  and  mortality  of 
fish  species  (Hermanutz  1992,  Skorupa 
et  al.  1996). 

In  recent  years,  untreated  discharges 
of  ship  ballast  water  has  introduced 
exotic  aquatic  species  to  the  Estuary 
ecosystem  (Carlton  et  al.  1990).  Several 
exotic  species  may  adversely  affect  the 
splittail.  An  Asian  clam  (Potamocorbula 
amurensis),  introduced  as  veliger  larvae 
in  1986,  was  first  discovered  in  Suisun 
Bay  during  October  1986.  By  June  1987, 
the  Asian  clam  was  widespread  in 
Suisun,  San  Pablo,  and  San  Francisco 
bays  irrespective  of  salinity,  water 
depth,  and  sediment  type  at  densities 
greater  than  10,000  individuals  per 
square  meter.  Asian  clam  densities 
declined  to  4,000  individuals  per  square 
meter  as  the  population  aged  during  the 
year  (Carlton  et  al.  1990).  Persistently 
low  river  outflow  and  concomitant 
elevated  salinity  levels  may  have 
contributed  to  this  species'  population 
explosion  (Carlton  et  al.  1990).  The 
Asian  clam  could  potentially  play  an 
important  role  in  affecting  the 
phytoplankton  dynamics  in  the  Estuary. 
The  clam  may  have  an  effect  on  higher 
trophic  levels  by  decreasing 
phytoplankton  biomass. 

The  Chinese  mitten  crab  (Eriocheir 
sinensis),  has  also  been  recently 
introduced  to  the  Delta,  either  by 
deliberate  release  to  establish  a  fishery 
or  through  accidental  release  via  ballast 
water.  The  Chinese  mitten  crab  has 
interfered  with  the  ability  to  effectively 
salvage  fish  at  the  export  facilities  by 
clogging  the  internal  piping. 

Historically,  Eurytemora  affinis,  the 
native  euryhaline  copepod,  has  been  the 
most  important  food  for  larval  fishes  in 
the  Estuary.  Three  non-native  species  of 
euryhaline  copepods  [Sinocalanus 
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doerrii,  Pseudodiaptomus  forbesi,  and 
P.  marinus)  became  established  in  the 
Delta  between  1978  and  1987  (Carlton  et 
al.  1990),  while  E.  affinis  populations 
have  declined  since  1980.  It  is  not 
known  if  the  exotic  species  have 
displaced  E.  afBnis  or  whether  changes 
in  the  estuarine  ecosystem  now  favor  S. 
doerrii  and  the  two  Pseudodiaptomus 
species  (Moyle  et  al.  1989).  Sinocalanus 
doerrii  is  difficult  for  larval  Hshes  to 
catch  because  of  its  fast  swimming  and 
effective  escape  response  (Meng  and 
Orsi  1991).  Reduced  feeding  efficiency 
and  ingestion  rates  weaken  and  slow  the 
growth  of  splittail  young  and  make  them 
more  vulnerable  to  starvation  or 
predation. 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  past,  present,  and 
future  threats  faced  by  this  species  in 
this  listing  determination.  Sacramento 
splittail  have  declined  by  62  percent 
over  the  last  15  years.  This  species  has 
been  effectively  extirpated  from  the 
majority  of  its  range  and  is  now 
vulnerable  to  numerous  threats  in  the 
Estuary  as  discussed  above.  Because 
Sacramento  splittail  are  long-lived,  their 
decline  has  been  gradual,  and  extinction 
is  not  imminent,  listing  the  splittail  as 
endangered  would  not  be  appropriate. 
Although  this  species  is  not  in 
imminent  danger  of  extinction,  it  is 
likely  to  become  endangered  in  the 
foreseeable  future  if  present  threats  and 
current  population  trends  continue. 
Therefore,  based  on  the  evaluation  of  all 
available  information  on  abundance, 
present  distribution,  and  threats  to  this 
species,  we  have  determined  that  listing 
the  Sacramento  splittail  as  threatened  is 
appropriate  at  this  time.  Critical  habitat 
is  not  designated  for  reasons  discussed 
in  the  "Critical  Habitat"  section  of  this 
rule. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  section  4  of  the  Act,  on 
which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (II) 
which  may  require  special  management 
considerations  or  protection  and;  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species. 
"Conservation"  as  defined  in  section 
3(3)  of  the  Act  means  the  use  of  all 
methods  and  procediu-es  needed  to 
bring  the  species  to  the  point  at  which 


listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  and 
implementing  regulations  (50  CFR 
424.12)  require  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  the  species  is  listed.  The 
regulations  (50  CFR  424.12(a)(1))  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist — (1)  the 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  We  have  determined  that 
designation  of  critical  habitat  for  the 
Sacramento  splittail  is  not  prudent. 

Critical  habitat  receives  consideration 
under  section  7  of  the  Act.  Section 
7(a)(2)  requires  Federal  agencies  to 
consult  with  the  Service  to  ensure  that 
any  action  they  carry  out,  authorize,  or 
fund  does  not  jeopardize  the  continued 
existence  of  a  federally  listed  species  or 
destroy  or  adversely  modify  designated 
critical  habitat.  The  Service's 
implementing  regulations  (50  CFR  part 
402)  define  "jeopardize  the  continuing 
existence  of  and  "destruction  or 
adverse  modification  of  in  very  similar 
terms.  To  jeopardize  the  continuing 
existence  of  a  species  means  to  engage 
in  an  action  "that  reasonably  would  be 
expected,  directly  or  indirectly,  to 
reduce  appreciably  the  likelihood  of 
both  the  survival  and  recovery  of  a 
listed  species  by  reducing  the 
reproduction,  numbers,  or  distribution 
of  that  species."  Destruction  or  adverse 
modification  of  habitat  means  a  "direct 
or  indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species  in  the  wild."  Common  to 
both  definitions  is  an  appreciable 
detrimental  effect  to  both  the  survival 
and  recovery  of  a  listed  species. 

For  any  listed  species,  an  analysis  to 
determine  jeopardy  under  section 
7(a)(2)  would  consider  impacts  to  the 
species  resulting  from  impacts  to 
habitat.  Therefore,  an  analysis  to 
determine  jeopardy  would  include  an 
analysis  closely  parallel  to  or,  for  the 
splittail,  equivalent  to  an  analysis  to 
determine  adverse  modification  of 
critical  habitat.  For  the  Sacramento 
splittail,  any  modification  to  suitable 
habitat  within  the  species'  range  has  the 
potential  to  affect  the  species.  Actions 
that  may  affect  the  habitat  of  the  spHttail 
include,  but  are  not  fimited  to — (1) 
reduction  of  besh  water  flows,  (2) 
degradation  of  water  quality,  (3) 
reduction  in  the  quality  or  quantity  of 


flooded  vegetation,  (4)  alteration  of 
shallow  water  areas  containing 
submergent  (under  water)  and/or 
emergent  (above  the  water  surface) 
vegetation,  and  (5)  construction  of 
structures  that  interfere  with  migration 
patterns  or  block  fi^e  access  to 
spawning  or  rearing  areas.  Although  the 
splittail  is  a  wide  ranging  species, 
actions  affecting  habitat  can  have 
relatively  large  impacts  to  the 
population.  For  example,  an  activity 
that  destroys  or  degrades,  or  blocks 
access  to,  an  important  spawning  site 
could  result  in  reproductive  failure  of  a 
significant  portion  of  the  population 
affecting  population  size  and  age 
structure  in  following  years.  For  the 
Sacramento  splittail,  we  have 
determined  that,  were  critical  habitat 
designated,  it  would  include  no  areas 
that  would  not  be  subject  to 
consultation  under  the  jeopardy 
standard.  Moreover,  we  have 
determined  that  the  level  of  habitat 
impact  necessary  to  result  in  a 
determination  of  destruction  or  adverse 
modification  of  critical  habitat  (were  we 
to  designate  critical  habitat  for  the 
splittail)  would  also  result  in  a 
determination  of  jeopardy  to  the 
species.  Therefore,  were  critical  habitat 
to  be  designated  for  the  splittail,  no 
additional  section  7  consultations 
beyond  those  caused  by  the  listing  itself 
would  take  place,  nor  would  the 
practical  result  of  any  such 
consultations  differ. 

To  date,  we  have  prepared  284 
conference  reports  for  the  Sacramento 
splittail  for  projects  involving  changes 
in  hydrology,  availability  of  spawning 
habitat,  migratory  cues,  and  other 
behavioral  patterns  as  well  as  potential 
increase  in  entrainment.  Three  of  these 
conferences  resulted  in  initial  draff 
jeopardy  determinations.  These  draft 
jeopardy  determinations  provide 
evidence  that,  by  their  very  nature, 
impacts  to  splittail  habitat  that  would 
result  in  a  determination  of  adverse 
modification  would  result  in  a 
determination  of  jeopardy  to  the 
species.  For  these  projects,  the  habitat 
impacts  were  the  primary  basis  for  the 
jeopardy  determinations. 

The  three  projects  that  resulted  in 
initial  draft  jeopardy  conference  reports 
included  the  proposed  Delta  Wetlands 
Project  (March  1996)  (this  project  has 
since  been  modified  to  avoid  jeopardy), 
proposed  modifications  to  the  south 
Delta  Temporary  Barrier  Program 
(January  1997),  and  the  proposed 
Interim  South  Delta  Program  (April 
1998).  The  consultations  and 
conferences  for  these  projects  addressed 
the  adverse  effects  on  the  delta  smelt,  its 
critical  habitat,  and  the  Sacramento 
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splittail.  Wi<h  respect  to  each  project, 
we  concluded  that  it  was  likely  to 
jeopardize  U  le  continued  existence  of 
both  species ,  and  to  cause  the 
destruction  or  adverse  modification  of 
the  delta  snult's  critical  habitat.  In  each 
of  these  examples,  we  expressly  found 
that  an  activ  ity  that  would  destroy  or 
adversely  mpdify  critical  habitat  for  the 
delta  smelt  \irould  also  jeopardize  its 
continued  e:dstence.  In  each  case,  the 
project's  primary  impacts  to  the 
splittail,  and  the  primary  bases  for  our 
conclusion  tpat  the  splittail  would  be 
jeopardized  by  the  project,  were  habitat 
impacts.  Moreover,  had  critical  habitat 
been  proposed  for  the  splittail,  neither 
these  conferences  nor  any  of  the  others 
regarding  thfe  splittail  would  have 
resulted  in  a  finding  of  adverse 
modificatioi.  without  a  complementary 
finding  of  jejpardy. 

Apart  from  section  7,  the  Act  provides 
no  addition:  1  protection  to  lands 
designated  as  critical  habitat. 
Designating  critical  habitat  does  not 
create  a  mar  agement  plan  for  the  areas 
where  the  sf  ecies  occurs;  does  not 
establish  nunerical  population  goals  or 
prescribe  spucific  management  actions 
(inside  or  ou  tside  of  critical  habitat); 
and  does  no'  have  a  direct  effect  on 
areas  not  designated  as  critical  habitat. 

A  designa  ion  of  critical  habitat  that 
includes  pri  /ate  lands  would  only  affect 
actions  whei  e  a  Federal  nexus  is  present 
and  would  not  confer  any  additional 
benefit  beyohd  that  already  provided 
through  sect  on  7  consultation  under 
the  jeopardy  standard.  Designation  of 
critical  habi  at  on  private  lands  could, 
however,  res  ult  in  a  detriment  to  the 
species.  The  regulatory  effect  of  critical 
habitat  desij  nation  is  often 
misunderstc  od  by  private  landowners, 
particularly  those  whose  property 
boundaries  (ire  included  within  a 
general  description  of  critical  habitat  for 
a  species.  In  the  past,  landowners  have 
mistakenly  lielieved  that  critical  habitat 
designation  will  be  an  obstacle  to 
developmen  t  and  impose  restrictions  on 
the  use  of  their  property.  In  some  cases, 
landowners  have  believed  that  critical 
habitat  desij  ;nation  is  an  attempt  by  the 
government  to  confiscate  their  private 
property.  Ai  a  result  of  this 
misundersta  nding.  critical  habitat 
designation  has  sometimes  reduced 
private  land  owner  cooperation  in  efforts 
to  conserve  species  listed  in  California. 
Because  the  splittail  is  found  in  some 
rivers  and  tiibutaries  flowing  through 
private  land  s,  the  cooperation  of  private 
landowners  is  imperative  to  conserve 
the  splittail,  Controversy  resulting  from 
critical  habi  tat  designation  has  been 
known  to  re  duce  private  landowner 
cooperation  in  the  management  of  other 


listed  species  (e.g.,  the  northern  spotted 
owl  [Strix  occidentalis  caurina]  in 
Oregon,  Washington,  and  California). 

We  are  concerned  that  designating 
critical  habitat  increases  the  likelihood 
of  intentional  acts  of  vandalism  and 
habitat  destruction  due  to  widespread 
public  misunderstanding  of  critical 
habitat.  Within  the  general  area  where 
splittail  occur,  we  have  documented  a 
number  of  cases  where  habitat  for  listed 
species  was  deliberately  vandalized  or 
destroyed  to  avoid  dealing  with 
endangered  species  regulatory  issues. 
Vernal  pools,  which  provide  habitat  for 
several  listed  and  candidate  species, 
including  the  giant  garter  snake 
(Thamnopbis  gigas),  have  been  affected 
negatively  by  landowners  rerouting 
stream  courses  in  order  to  eliminate 
potential  endangered  species  regulatory 
effects  (F.  Muth,  Fish  and  Wildlife 
Service,  pers.  comm.).  We  have 
documented  the  deliberate  destruction 
of  habitat  for  giant  garter  snakes  (K. 
Homaday,  Fish  and  Wildlife  Service, 
pers.  comm.)  and  valley  elderberry 
longhom  beetles  (Desmocerus 
califomicus  dimorpbus]  (B.  Cordone, 
Fish  and  Wildlife  Service,  pers.  comm.; 
S.  Pearson,  Fish  and  Wildlife  Service, 
pers.  comm.;  D.  Weinrich,  Fish  and 
Wildlife  Service,  pers.  comm.;  B.  Twedt, 
Fish  and  Wildlife  Service,  pers.  comm.) 
along  irrigation  canals  within  the  same 
general  areas  where  the  splittail  occurs. 
We  are  concerned  that  designation  of 
critical  habitat  for  the  splittail  may 
precipitate  further  habitat  destruction 
affecting  splittail  and  the  other  species 
in  these  habitats. 

We  acknowledge  that  in  some 
situations  critical  habitat  designation 
may  provide  some  value  to  the  species 
by  notifying  the  public  about  areas 
important  for  the  species'  conservation 
and  calling  attention  to  those  areas  in 
special  need  of  protection.  However,  in 
the  case  of  the  splittail,  we  have  aheady 
spent  enormous  effort  on  public 
outreach  and  education  and  believe  that 
critical  habitat  designation  for  the 
splittail  would  not  provide  any  further 
notification  or  education  benefit. 
Subsequent  to  the  publication  of  the 
proposed  rule  to  list  the  splittail,  we 
initiated  an  extensive  public  outreach 
strategy  to  inform  and  educate  the 
general  public  and  interested  parties 
within  the  range  of  the  species  We  sent 
out  press  releases  to  local  newspapers, 
contacted  elected  officials.  Federal, 
State,  and  county  agencies,  and 
interested  parties,  including  private 
landowners.  We  also  provided  the 
Recovery  Plan  for  the  Sacramento/San 
Joaquin  Delta  Native  Fishes  that 
addresses  eight  fish  species  including 
the  splittail  to  these  same  interested 


parties.  We  will  continue  to  inform  and 
educate  the  public  and  private 
landowners  within  the  range  of  the 
species  through  the  dissemination  of 
additional  information  including  copies 
of  the  final  rule,  fact  sheets,  and 
question  and  answer  sheets  explaining 
relevant  parts  of  the  Act  to  the  parties 
listed  above. 

In  addition,  up-to-date  information 
about  the  splittail  and  its  habitat,  as 
well  as  detailed  information  about  the 
Bay-Delta  ecosystem  and  other  areas 
critical  to  conserving  species  that  utilize 
the  Bay-Delta,  is  already  widely 
disseminated  to  private  landowners  and 
to  entities  or  individuals  that  may 
propose  projects  that  could  affect 
splittail.  As  discussed  above  in  Factor  E 
in  the  "Svunmary  of  Factors  Affecting 
the  Species"  section,  the  CALFED 
Program  is  a  cooperative  effort  to 
develop  a  long  term  comprehensive 
plan  to  restore  ecological  health  and 
improve  water  management  for  all 
beneficial  uses  of  the  Bay-Delta  system. 
In  the  process  of  developing  a  long  term 
plan,  CALFED  has  held  numerous 
public  meetings,  workshops,  and 
hearings  throughout  the  State  to  receive 
information  from  the  public,  as  well  as 
to  inform  the  public  about  the  program's 
goals  and  ecological  needs  of  the 
species,  including  splittail.  CALFED 
maintains  an  extensive  mailing  list  in 
order  to  keep  landovtmers,  local.  State, 
and  Federal  entities,  as  well  as  the 
interested  public,  apprised  of  CALFED's 
actions  and  the  ecological  needs  of  the 
species  that  utilize  the  Bay-Delta 
ecosystem  and  other  areas  necessary  for 
the  conservation  of  species,  including 
splittail. 

Regarding  any  potential  benefit 
provided  by  informing  other  Federal 
and  State  agencies  about  the  splittail, 
the  knowledge  of  the  range  and  habitat 
requirements  for  this  species  is  well 
known  by  Federal  agencies,  as  is 
evidenced  by  the  284  conference  reports 
we  have  prepared  addressing  the 
splittail.  The  Sei"vice's  Sacramento  Field 
Office  stores  information  about  the 
ranges  of  Usted  and  other  sensitive 
species  by  USGS  7V2  quad  maps  in  a 
database.  When  a  Federal  agency 
notifies  the  Service  about  a  potential 
project  they  may  authorize,  fund,  or 
carry  out,  the  Service  does  a  database 
search  and  provides  a  list  of  species  that 
may  be  affected  by  the  proposed  action. 
The  plants  and  animals  that  are 
included  on  the  species  list  are  those 
that  may  be  affected,  either  directly  or 
indirectly,  by  the  proposed  project.  Fish 
and  other  aquatic  species  including  the 
splittail  appear  on  the  species  list  if  they 
are  in  the  same  watershed  as  the 
proposed  action.  In  other  words, 
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splittail  appear  on  a  species  list  if  the 
action  occurs  anywhere  in  the  Central 
Valley  of  California,  including  all  rivers 
and  the  tributaries  that  drain  to  these 
rivers.  This  database  is  updated  if  new 
information  about  a  species  is  made 
available.  Use  of  this  database  provides 
a  superior  means  of  providing 
information  about  a  species'  location  to 
a  Federal  agency. 

Because  of  the  sensitivity  of  the  water 
community  in  California,  State,  Federal, 
and  private  water  users  are  also  very 
aware  of  the  species  range  and  habitat 
requirements.  This  knowledge  extends 
to  local  reclamation  boards,  county 
boards  of  supervisors,  individual  water 
districts  as  well  as  a  large  number  of 
private  individuals.  Private  consultants, 
who  provide  the  biological  expertise  for 
all  of  the  above  mentioned  publics,  have 
developed  extensive  knowledge  of  the 
current  range,  habitat  requirements,  and 
potential  effects  of  project  proposals  on 
the  splittail.  Designation  of  critical 
habitat  would  not  cause  us  to  provide 
different  or  additional  information  to 
these  entities  for  the  purposes  of 
preserving  and/or  recovering  the 
species. 

We  have  evaluated  the  potential 
notification  and  education  benefit 
offered  by  critical  habitat  designation 
and  find  that,  for  the  splittail,  there 
would  be  no  additional  benefit  over  the 
current  outreach  and  interagency 
coordination  process  currently  in  place. 
Notification  and  education  can  be 
conducted  more  effectively  by  working 
directly  with  landowners  and 
commimities  through  the  recovery 
implementation  process  and,  where  a 
Federal  nexus  exists,  through  section  7 
consultation  and  coordination.  Critical 
habitat  designation  for  the  splittail 
would  provide  no  further  notification  or 
education  benefit.  In  addition,  these 
existing  processes  preclude  problems 
and  |}otential  risks  associated  with 
confusion  and  misunderstanding  that 
may  accompany  a  critical  habitat 
desi^ation. 

Cntical  habitat  designation  can  also 
aid  in  the  development  of  a  species' 
recovery  plan  by  identifying  the  areas 
needing  protection  or  requiring  special 
management  considerations.  However, 
we  have  already  developed  the 
Recovery  Plan  for  the  Sacramento/San 
Joaquin  Delta  Native  Fishes  that 
addresses  eight  fish  species,  including 
the  Sacramento  splittail.  The  Recovery 
Plan  identifies  the  important  habitat 
areas  for  the  splittail. 

In  summary,  we  have  determined  that 
the  designation  of  critical  habitat  for  the 
splittail  would  not  be  beneficial  to  the 
species.  For  the  splittail,  the  section  7 
consultation  process  will  produce  a 


jeopardy  analysis  that  has  results 
equivalent  to  a  critical  habitat  adverse 
modification  analysis.  We  already 
provide  private  landowners  and 
agencies  with  up-to-date  information  on 
important  areas  for  the  splittail.  Federal 
agencies  are  already  engaged  in  splittail 
conservation  efforts,  and  we  will 
continue  to  provide  them  with  up-to- 
date  information  on  areas  important  for 
splittail  conservation.  We  have 
completed  recovery  planning  for  the 
species,  and  we  will  review  the 
information  in  the  recovery  plan 
periodically  to  determine  if  updates  and 
revisions  are  needed.  Finally,  even  if 
designation  of  critical  habitat  for  the 
splittail  would  provide  some  small, 
incremental  benefit  to  the  species,  that 
benefit  is  outweighed  by  the  increased 
risk  of  (1)  controversy  that  would 
hamper  recovery  efforts  or  (2) 
vandalism.  Based  on  this  analysis,  we 
conclude  that  designation  of  critical 
habitat  for  the  Sacramento  splittail  is 
not  prudent. 

Available  ConservatioR  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  We  initiate 
such  actions  following  listing.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  taking  and 
harm  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  us  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  insure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 


affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  consultation  with  us. 

Federal  actions  that  may  affect  the 
splittail  include,  but  may  not  be  limited 
to,  those  actions  authorized,  carried  out, 
or  funded  by  the  Corps,  BOR,  National 
Marine  Fisheries  Service  (NMFS),  FERC. 
and  USEPA.  The  Corps  funds  projects 
and  issues  permits  for  water  pumping 
and  diversion  facilities,  levee 
construction  or  repair,  bank  protection 
activities,  deep-water  navigation 
channel  dredging  and  dredge  spoil 
disposal  projects,  sand  and  gravel 
extraction,  marina  and  bridge 
construction,  diking  of  wetlands  for 
conversion  to  farmland,  and  tidal  gate  or 
barrier  installation.  The  BOR  and  DWR 
construct,  operate,  and  manage  water 
storage  and  delivery  facilities.  The  FERC 
licenses  and  re-licenses  hydroelectric 
power  facilities,  that  manipulate 
instream  flows,  in  the  tributaries  to  the 
Sacramento  and  San  Joaquin  rivers.  The 
USEPA  reviews  State  water  quahty 
standards  and  promulgates  replacement 
standards  pursuant  to  the  Clean  Water 
Act  if  State  standards  are  found  to  be 
inadequate.  In  1991,  USEPA 
disapproved  portions  of  the  SWRCB's 
WQCP  for  salinity  in  the  Estuary. 
Subsequent  to  that  decision,  the  USEPA 
developed  new  water  quality  standards 
to  replace  those  that  were  disapproved. 
The  USEPA  published  a  proposed  rule 
in  December  of  1993  requesting 
comments.  Prior  to  finalizing  the  final 
rule,  the  State  developed  new  water 
quality  standards  and  proposed  a  new 
WQCP,  95-1 WR,  which  was 
implemented,  in-part,  through  Water 
Rights  Order  95-6.  The  USEPA 
determined  that  the  State's  standards 
provided  equivalent  or  better  protection 
and  has  withdrawn  the  Federal 
proposal.  The  State  is  in  the  process  of 
developing  an  implementation  plan  to 
fully  achieve  the  goals  of  the  WQCP, 
and  is  hearing  testimony  on  many 
issues. 

The  Sacramento  splittail  proposed 
rule  was  published  January  6,  1994. 
During  the  last  4  years,  284  conference 
opinions  have  been  developed  for 
projects  proposed  by  various  Federal 
agencies.  We  are  prepared  to  adopt  all 
conference  opinions  as  final  biological 
opinions  for  the  Sacramento  splittail, 
provided  that  the  respective  agencies 
request  the  adoption  in  writing  and  the 
reinitiation  criteria  listed  under  50  CFR 
402.16  do  not  apply.  If  there  have  been 
no  significant  changes  in  an  action  as 
planned  or  in  the  information  used 
during  the  conference,  we  will  confirm 
the  conference  opinion  as  the  biological 
opinion  on  the  project,  and  no  further 
section  7  consultation  will  be  necessary. 
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However,  reinitiation  of  formal 
consultation  \$  required  where 
discretionary  t'ederal  agency 
involvement  <  ir  control  over  the  action 
has  been  mail  tained  (or  is  authorized 
by  law)  and  in— (1)  the  amount  or  extent 
of  incidental  (Jake  is  exceeded;  (2)  new 
information  rtveals  that  the  agency 
action  may  afiect  listed  species  or 
critical  habita  in  a  manner  or  to  an 
extent  not  considered  in  this  opinion; 
(3)  the  agency  action  is  subsequently 
modified  in  a  manner  that  causes  an 
effect  to  the  lipted  species  or  critical 
habitat  that  w^s  not  considered  in  this 
opinion;  or  (4i  a  new  species  is  listed  or 
critical  habitat  designated  that  may  be 
affected  by  th^  action.  In  instances 
where  the  ambunt  or  extent  of 
incidental  take  is  exceeded,  any 
operations  caasing  such  take  must  cease 
pending  reiniiiation. 

Under  section  4  of  the  Act.  listing  the 
splittail  provides  additional  impetus  for 
development  and  implementation  of  a 
recovery  plaruto  bring  together  Federal, 
State,  and  priyate  efforts  to  develop 
conservation  Strategies  for  this  species. 
We  convened  the  Delta  Native  Fishes 
Recovery  Tea|n  to  prepare  a  recovery 
plan  for  declihing  native  fishes  in  the 
Estuary.  The  draft  recovery  plan 
developed  a  ^amework  for  agencies  to 
coordinate  activities  and  cooperate  with 
each  other  in  conservation  efforts.  It  also 
set  recovery  driorities  and  estimated 
costs  of  various  tasks  necessary  to 
accomplish  recovery  goals.  Site-specific 
management  ^ctions  necessary  to 
achieve  survival  and  recovery  of 
splittail  and  qther  fishes  native  to  the 
Estuary  ecosy  stem  were  also  described 
in  this  draft  plan.  The  draft  recovery 
plan  was  rele  ised  for  public  review  and 
comment  on  '  anuary  8, 1995  (60  FR 
2155).  Notice  of  availability  of  the  final 
plan  was  published  in  the  Federal 
Register  on  November  26.  1996  (U.S. 
Fish  and  Wildlife  Service  1996). 

The  Act  and  implementing 
regulations  s^t  forth  a  series  of  general 
prohibitions  »nd  exceptions  that  apply 
to  all  threatened  wildlife.  The 
prohibitions,  codified  at  50  CFR  17.21 
and  17.31.  in  part,  make  it  illegal  for  any 
person  subject  to  the  jurisdiction  of  the 


United  States 
harm,  pursue 
trap,  capture, 
such  conduci ) 


transport  in  i  iterstate  or  foreign 


commerce  m 


to  take  (including  harass, 
hunt,  shoot,  wound,  kill, 
collect,  or  attempt  any 
import  or  export. 


the  course  of  commercial 


activity,  or  s«  11  or  offer  for  sale  in 
interstate  or  oreign  commerce  any 
listed  specie* .  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  sue!  \  wildlife  that  has  been 
taken  illegall  y.  Certain  exceptions  apply 


to  agents  of  the  Service  and  State 
conservation  agencies. 

Our  policy,  as  published  in  the 
Federal  Register  on  July  1, 1994  (59  FR 
34272),  is  to  identify  to  the  maximum 
extent  practicable  at  the  time  a  species 
is  listed  those  activities  that  would  or 
would  not  constitute  a  violation  of 
section  9  of  the  Act  if  a  species  is  listed. 
Section  9  of  the  Act  prohibits  certain 
activities  that  directly  or  indirectly 
affect  listed  species.  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  effect  of  a  proposed  listing  on 
proposed  and  ongoing  activities  within 
a  species'  range.  We  believe  that,  based 
on  the  best  available  information,  the 
following  actions  will  not  result  in  a 
violation  of  section  9,  provided  these 
actions  are  carried  out  in  accordance 
with  any  existing  regulations  and  permit 
requirements: 

(1)  Routine  levee  road  maintenance; 

(2)  Weed  and  brush  control  on  levees 
above  the  mean  higher  high  water  mark 
or  the  ordinary  high  water  mark; 

(3)  Aquatic  recreational  activities; 

(4)  Actions  that  may  affect  splittail 
that  are  authorized,  funded  or  carried 
out  by  a  Federal  agency,  when  the 
action  is  conducted  in  accordance  with 
an  incidental  take  statement  issued  by 
the  Service  pursuant  to  section  7  of  the 
Act,  and; 

(5)  Actions  that  may  affect  splittail 
that  are  not  authorized,  funded  or 
carried  out  by  a  Federal  agency,  when 
the  action  is  conducted  in  accordance 
with  an  incidental  take  permit  issued  by 
the  Service  pursuant  to  section 
10(a)(1)(B)  of  the  Act. 

Activities  that  we  believe  could 
potentially  harm  the  Sacramento 
splittail  and  result  in  "take"  include, 
but  are  not  limited  to: 

(1)  Diversion  of  water  from  any  river 
or  stream  or  other  water  coiu^e  tbat 
results  in  the  entrairunent,  injiu7  or 
death  of  splittail,  including  stranding  of 
eggs,  larvae,  juveniles  or  adults;  or 
diversions  that  result  in  the  degradation 
of  waters  containing  splittail; 

(2)  Levee  slope  and  bank  protection 
that  occurs  below  the  mean  higher  high 
water  mark  or  the  ordinary  high  water 
mark  of  a  water  body  that  results  in  the 
loss  of  shallow  water  habitat  used  by 
splittail  for  spawning  and  rearing; 

(3)  Dredging  in  any  river  or  stream  or 
other  water  body  that  contains 
Sacramento  splittail  including  dredging 
in  flooded  areas  where  splittail  may  be 
spawning,  or  dredging  that  results  in  the 
degradation  of  waters  containing 
splittail; 

(4)  Discharge  of  fill  material  into  a 
water  body  supporting  splittail  that 
results  in  the  destruction  or  degradation 
of  spawning  and  rearing  habitat. 


substrate  composition,  water  salinity, 
water  quality,  channel  stability,  or 
migratory  corridors; 

(5)  Discharge  or  dumping  of  toxic 
chemicals,  pesticides,  organic  wastes  or 
other  pollutants  into  a  water  body 
supporting  splittail,  or  discharge  or 
dumping  of  pollutants  that  results  in  the 
degradation  of  a  water  body  containing 
splittail;  and 

(6)  Unauthorized  collection  of 
splittail. 

Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Sacramento 
Office  (see  ADDRESSES  section). 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  threatened  wildlife  species 
under  certain  circumstances. 
Regulations  governing  permits  for 
threatened  species  are  codified  at  50 
CFR  17.32.  Permits  for  threatened 
species  are  available  for  scientific 
purposes,  to  enhance  the  propagation  or 
survival  of  the  species,  and/or  for 
incidental  take  in  connection  with 
otherwise  lawful  activities.  For 
threatened  species,  permits  are  available 
for  zoological  exhibition,  educational 
purposes,  or  special  functions 
consistent  with  the  purposes  of  the  Act. 
Requests  for  copies  of  the  regulations  on 
listed  species  and  inquiries  regarding 
permits  may  be  addressed  to  the  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services,  Endangered  Species  Permits, 
911  NE  11th  Avenue,  Portland,  Oregon 
97232-4181  (telephone  503-231-6241; 
facsimilie  503-231-6243). 

National  Environmental  Policy  Act 

We  have  determined  that 
Environmental  Assessments  and 
Environmental  Impact  Statements,  as 
defined  in  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  We  published  a  notice 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
collections  of  information  other  than 
those  already  approved  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  assigned  Office  of 
Management  and  Budget  clearance 
niunber  1018-0094.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  For 
additional  information  concerning 
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permit  and  associated  requirements  for 
threatened  species,  see  50  CFR  17.32. 
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A  complete  list  of  all  references  cited 
in  this  rule  are  available  upon  request 
from  the  Sacramento  Fish  and  Wildlife 
Office  (see  ADDRESSES  section). 
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Michael  G.  Thabault,  U.S.  Fish  and 
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ADDRESSES  section). 


List  of  Subjects  ui  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  In  §  17.11(h)  add  the  following  to 
the  List  of  Endangered  and  Threatened 
Wildlife  in  alphabetical  order  under 
"HSHES:- 

§  1 7. 1 1    Endangered  and  threatened 
wildlife. 


(h) 


Species 


Common  name 


Scientific  nanie 


Historic  range 


Vertetxate  popu- 
lation where  endan- 
gered or  threatened 


Status      When  listed 


Critical 
habitat 


Special 
rules 


Fishes 


Splittail,  Sacramento 


Pogonichthys 
macrolepidotus. 


U.S.A.  (CA) Entire T 


656 


MA 


NA 


Dated:  February  1, 1999. 
Jamie  Rappaport  Clark, 
Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  99-2867  Filed  2-5-99;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put))ic  of  ttie  proposed 
issuance  of  njl#s  and  regulations.  The 
purpose  of  the3e  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  tfie 
rule  making  pri^r  to  the  adoption  of  the  final 
rules.  i 


DEPARTMEFlT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

12  CFR  Part  584 

[No.  99-4] 
RIN  1550-AB26 

Regulated  Activities;  Exempt  Savings 
and  Loan  Holding  Companies 

AGENCY:  Office  of  Thrift  Supervision. 

Treasury. 

ACTION:  Notide  of  proposed  rulemaking. 

summary:  Th^Office  of  Thrift 
Supervision  RDTS)  proposes  to  amend 
its  regulations  to  clarify  the 
circumstance^  under  which  certain 
multiple  savitigs  and  loan  holding 
companies  arp  able  to  engage  in  the 
same  activities  as  unitary  holding 
companies.  Ii^  accordance  with  the 
governing  statute  and  regulations, 
multiple  holqing  companies  are  exempt 
from  restrictions  on  the  types  of 
business  activities  in  whidi  they  and 
their  non-thrift  subsidiaries  may  engage, 
if  all  (or  all  but  one)  of  their  thrift 
subsidiaries  Were  acquired  in  certain 
types  of  supervisory  transactions  and  if 
all  their  respective  savings  association 
subsidiaries  are  qualified  thrift  lenders. 
To  retain  the  focus  of  the  multiple 
holding  company  exemption  on  the 
statutory  purpose,  the  proposal  would 
establish  cermin  standards  by  which  the 
OTS  would  determine  whether  a 
multiple  holding  company  would  be 
entitled  to  exempt  treatment.  This 
proposal  is  intended  to  channel  the 
benefits  of  the  multiple  holding 
company  activities  exemption  to 
companies  that  actually  participate  in 
the  resolution  of  failing  or  failed  thrifts 
and  clarify  OTS  regulatory  policy  in  an 
area  that  has  ^een  unsettled. 
DATES:  Comnients  must  be  received  on 
or  before  April  9,  1999. 
ADDRESSES:  3end  conmients  to  Manager, 
Oisseminatio^  Branch,  Information 
Management  and  Services  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW..  Washington,  D.C.  20552, 


Attention  Docket  No.  99-4.  Hand 
deliver  comments  to  1700  G  Street, 
N.W.,  lower  level,  from  9:00  A.M.  to 
5:00  P.M.  on  business  days.  Send 
facsimile  transmissions  to  FAX  Number 
(202)  906-7755,  or  (202)  906-6956  (if 
the  comment  is  over  25  pages).  Send  e- 
mails  to  pubIic.info@ots.treas.gov  and 
include  your  name  and  telephone 
number.  Interested  persons  may  inspect 
comments  at  1700  G  Street,  NW.,  from 
9:00  A.M.  until  4:00  P.M.  on  business 
days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Deale,  Manager,  Supervision 
Pohcy,  Office  of  Thrift  Supervision 
(202/906-7488);  Richard  L.  Little, 
Senior  Counsel  (Banking  and  Finance) 
(202/906-6447);  or  Kevin  A.  Corcoran, 
Assistant  Chief  Counsel  for  Business 
Transactions  (202/906-6962),  Business 
Transactions  EH  vision.  Office  of  the 
Chief  Counsel,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  D.C.  20552. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Over  the  past  year,  OTS  has  received 
inquiries  horn  several  different  savings 
and  loan  holding  companies  about  their 
eligibility  for  exempt  multiple  status 
under  section  10(c)(3)  of  the  Home 
Owners'  Loan  Act  ("HOLA").'  Because 
these  inquiries  have  involved  complex 
factual  issues,  including  the  details  of 
transactions  that  occiured  several  years 
ago,  and  because  OTS  precedent  exists 
only  in  the  form  of  legal  opinions,  OTS 
is  undertaking  this  proposed  rulemaking 
in  order  to  provide  clearer  guidance  to 
the  industry  in  a  manner  faithful  to 
Congressional  intent. 

Section  10(c)  of  the  HOLA  ^  limits  the 
types  of  business  activities  that  savings 
and  loan  holding  companies  and  their 
non-thrift  subsidiaries  may  conduct 
generally  to  activities  and  services 
historically  related  to  the  thrift  business 
and  to  activities  approved  by  the 
Federal  Reserve  Board  for  bank  holding 
companies  under  section  4(c)  of  the 
Bank  Holding  Company  Act.'  Exempt 
from  these  restrictions  are  all  unitary 
savings  and  loan  holding  companies, 
i.e.,  holding  companies  that  control  only 
one  savings  association  ("unitary 
holding  companies"),  provided  that  the 


'  12  U.S.C.  1467a(c)(3). 

J12U.S.C.  1467a(c). 
'12  U.S.C  1843(c). 


subsidiary  savings  association  meets  the 
qualified  thrift  lender  test.  *  The  HOLA 
also  provides  that  the  activities 
restrictions  do  not  apply  to  any  multiple 
savings  and  loan  holding  company 
("multiple  holding  company"),  i.e.,  a 
holding  company  that  controls  more 
than  one  savings  association,  if 

(i)  All,  or  all  but  1,  of  the  savings 
association  subsidiaries  of  such  company 
were  initially  acquired  by  the  company  or  by 
an  individual  who  would  be  deemed  to 
control  such  company  if  such  individual 
were  a  company — 

(I)  Pursuant  to  an  acquisition  under  section 
13(c)  or  (k)  of  the  Federal  Deposit  Insurance 
Act  (12  U.S.C.  1823(c)  or  (k)l,  or  section  408 
(m)  of  the  National  Housing  Act  [12  U.S.C. 
1730a  (m)l;  or 

(n)  Pursuant  to  an  acquisition  in  which 
assistance  was  continued  to  a  savings 
association  under  section  13(i)  of  the  Federal 
Deposit  Insurance  Act  [12  U.S.C.  1823(i)]; 
and 

(III)  All  of  the  savings  association 
subsidiaries  of  such  company  are  qualified 
thrift  lenders  •  •  *.* 

This  so-called  "exempt  multiple" 
treatment  in  section  10(c)  of  the  HOLA 
has  been  implemented  by  the  OTS  at  12 
CFR  584.2a(a)(l)(ii).  So  long  as  all  of  its 
savings  association  subsidiaries  are 
qualified  thrift  lenders,  an  exempt 
multiple  holding  company  may  engage 
in  the  same  activities  as  any  unitary 
holding  company  under  the  HOLA. 

The  exempt  multiple  structure  proved 
to  be  a  valuable  incentive  for  attracting 
acquirors  to  resolve  a  number  of  ailing 
or  failed  institutions  during  the  thrift 
crisis  of  the  late  1980s  and  early  1990s. 
Many  unitary  holding  companies  were 
reluctant  to  acquire  failed  associations  if 
their  only  options  were  to  combine  a 
failed  association  with  a  healthy 
subsidiary  or  to  hold  the  failed 
association  separately  and  be  forced  to 
limit  their  activities.  The  exempt 
multiple  structure  enabled  these 
holding  companies  to  segregate  their 
failed  institutions  while  they  resolved 
the  problems  associated  with  these 
failed  Institutions  and  to  continue 
conducting  the  same  range  of  activities 
as  unitary  holding  companies. 

Despite  its  obvious  supervisory 
benefits,  the  exempt  multiple  structure 
has  been  difficult  for  the  C)TS  to 


M2  U.S.C.  1467a(c)(3)(A). 

'  12  U.S.C.  1467a  (c)  (3).  Section  408{m)  of  the 
National  Housing  Act  was  repealed  by  the  Financial 
Institutions  Reform,  Recovery,  and  Enforcement  Act 
of  1989.  Title  IV,  §  407.  Pub.  L.  No.  101-73, 103 
Stat.  363  (1989). 
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administer.  In  large  part,  this  problem 
has  arisen  because  the  statute  does  not 
state  how  mergers  and  acquisitions  after 
a  supervisory  acquisition  should  affect 
exempt  multiple  holding  company 
status.  For  instance,  section  10(c)  of  the 
HOLA  does  not  mandate  or  prohibit 
exempt  multiple  treatment  in  any  of  the 
following  situations: 

•  An  exempt  multiple  holding 
company  merges  a  subsidiary 
supervisory  association,  i.e.,  a 
subsidiary  acquired  in  a  supervisory 
transaction,  with  its  non-supervisory 
savings  association  subsidiary. 

•  An  exempt  multiple  holding 
company  merges  or  consolidates  with 
other  companies,  including  other 
savings  and  loan  holding  companies. 

•  An  exempt  multiple  holding 
company  acquires  additional  savings 
association  subsidiaries  by  merger  with 
the  company's  existing  supervisory 
association  subsidiary. 

•  A  unitary  holding  company,  the 
savings  association  subsidiary  of  which 
is  composed  almost  entirely  of  assets 
and  liabilities  acquired  in  supervisory 
transactions,  seeks  to  establish  a  de 
novo  thrift  subsidiary  and  become  an 
exempt  multiple  holding  company. 

OTS  believes  that  the  exempt 
multiple  provision  in  section  10(c)  of 
the  HOLA  serves  a  limited  but 
important  purpose:  to  facilitate  unitary 
holding  company  acquisitions  of 
troubled  thrifts  that  could  not  otherwise 
be  accompUshed  without  loss  of  the 
holding  company's  unitary  status. 
Accordingly,  the  OTS  is  proposing  to 
amend  12  CFR  584.2a(a)(l)(ii)  to 
delineate  more  precisely  the 
circimistances  under  which  exempt 
multiple  status  will  be  recognized.  In 
general,  exempt  multiple  status  v«ll  be 
available  only  where  a  qualifying 
supervisory  acquisition  otherwise 
would  threaten  existing  unitary  status. 
However,  because  the  language  of 
section  10(c)(3)  does  not  restrict  the 
relative  timing  of  supervisory  and  non- 
supervisory  acquisitions,  a  unitary 
holding  company  that  acquired  its  sole 
subsidiary  savings  association  in  a 
supervisory  transaction  and  then 
acquires  an  additional  association  in  a 
non-supervisory  transaction  will  be 
entitled  to  exempt  multiple  status. 
When  exempt  multiple  status  is 
relinquished  (for  example,  where  a 
holding  company  acquires  a  savings 
association  in  a  supervisory  transaction, 
but  does  not  continue  to  hold  it 
separately.'  or  where  a  holding 


'If  an  exempt  multiple  holding  company  with 
two  supervisory  savings  association  subsidiaries 
were  to  merge  the  two  subsidiaries.  OTS  would  not 
treat  the  holding  company  as  having  relinquished 
its  exempt  status. 


company  quahfies  as  an  exempt 
multiple,  but  acquires  another  non- 
supervisory  association  and  holds  it 
separately),  the  OTS  believes  that 
exempt  multiple  treatment  should  not 
be  reactivated  by  later  reorganizing  the 
subsidiary  associations. 

Under  the  proposal,  a  holding 
company  will  be  entitled  to  exempt 
multiple  status,  if  (1)  the  holding 
company  controls  directly  or  indirectly 
multiple  savings  associations  after  a 
supervisory  acquisition,  and  the 
subsidiary  association  that  the  holding 
company  acquired  in  the  supervisory 
acquisition  continues  to  exist  as  an 
identifiable  savings  association 
subsidiary  of  the  holding  company;  or 
(2)  the  holding  company  controls  a 
savings  association  continuously  after 
acquiring  it  in  a  supervisory  acquisition 
and  later  acquires  an  additional 
association  (including  by  establishing  a 
de  novo  association)  as  a  separate 
subsidiary  in  a  non-supervisory 
acquisition. 

In  cases  where  an  exempt  multiple 
holding  company  controls  a  subsidiary 
supervisory  association  and  later  causes 
the  association  to  engage  in  a  merger, 
consolidation,  or  acquisition,  the  OTS 
will  determine  whether  the  sup)ervisory 
association  has  existed  continuously 
since  the  supervisory  acquisition.  If  the 
later  combination  causes  the 
supervisory  association  to  lose  its 
essential  character,  the  OTS  no  longer 
will  consider  the  holding  company  to  be 
an  exempt  multiple.  In  making  this 
determination,  the  OTS,  as  appropriate, 
will  take  into  account  the  corporate 
identity  of  the  surviving  savings 
association  as  specified  in  its  charter; 
the  relative  sizes  of  the  savings 
associations  or  other  depository 
institutions  involved  in  terms  of  assets 
or  liabilities,  or  both;  and  such  other 
factors  on  a  case-by-case  basis  as  the 
Director  considers  appropriate.  The  OTS 
is  interested  in  comments  on  whether 
the  agency  should  apply  different  or 
additional  criteria. 

The  merger  criteria  would  apply  only 
to  mergers,  consolidations,  or 
acquisitions  by  existing  exempt 
multiple  holding  companies  and  not  to 
such  transactions  by  unitary  holding 
companies  (except  where  a  unitary 
holding  company  seeks  to  preserve  the 
supervisory  status  of  its  subsidiary 
association).  The  reason  is  that  a  unitary 
holding  company  (other  than  one  whose 
sole  thrift  subsidiary  was  acquired  in  a 
supervisory  transaction)  cannot  achieve 
exempt  multiple  status  through  later 
mergers,  consolidations,  or  non- 
supervisory  acQuisitions. 

The  proposed  rule  would  have  these 
practical  consequences: 


•  An  exempt  multiple  that  merged  its 
savings  association  subsidiaries  to 
become  a  unitary  would  thereafter 
become  eligible  for  exempt  multiple 
status  only  if  it  later  made  a  qualifying 
supervisory  acquisition,  unless  all  the 
savings  association  subsidiaries  merged 
were  acquired  in  supervisory 
transactions. 

•  The  qualifying  supervisory  status  of 
a  savings  association  would  not  transfer 
ft-om  the  initial  acquiring  holding 
company  to  a  succeeding  acquiror,  with 
two  exceptions.  In  general,  once  a 
savings  association  in  supervisory  status 
has  been  restored  to  health,  a  new 
holding  company  may  not  acquire  it 
from  the  original  acquiror  and  still 
claim  supervisory  status  for  the  savings 
association. 

•  The  first  exception  to  the  general 
rule  against  transferability  of 
supervisory  status  is  that  a  succeeding 
acquisition  may  itself  quahfy  as  a 
supervisory  acquisition  under  section 
10(c). 

•  The  second  exception  is  that  if  an 
existing  exempt  multiple  holding 
company  reorganizes  internally  and 
inserts  a  newly  formed  holding 
company  into  its  structure,  then  the 
newly  formed  company  may  claim 
exempt  muhiple  status. 

The  proposed  rule  would  apply  to  all 
existing  muhiple  holding  companies,  as 
well  as  all  companies  that  may  seek 
exempt  multiple  status  on  the  basis  of 
supervisory  acquisitions  that  occurred 
before  the  effectiveness  of  the  final  rule. 
The  OTS  believes  that  efforts  to 
grandfather  particular  classes  of  holding 
companies  would  be  cumbersome  and 
hkely  to  lead  to  inconsistent  results. 
However,  it  is  important  that  holding 
companies  have  certainty  as  to  whether 
they  may  exercise  unitary  powers. 
Therefore,  OTS  proposes  to  open  a 
sixty-day  "window"  following  the 
effective  date  of  the  final  rule,  during 
which  holding  companies  that  believe 
they  may  be  entitled  to  exempt  status 
based  on  past  acquisitions  and  on 
earlier  rulings  or  opinions  by  OTS  may 
seek  confirmation  of  that  status  from 
OTS.  After  the  60-day  window  closes, 
OTS  will  review  all  later  requests  for 
exempt  multiple  treatment  against  the 
criteria  set  forth  in  the  regulation,  even 
where  the  supervisory  acquisitions  that 
support  the  exempt  multiple  request 
occurred  before  the  effective  date  of  the 
regulation. 

A  multiple  holding  company  that 
does  not  receive  confirmation  of  exempt 
status  and  that  does  not  qualify  for 
exempt  status  under  the  regulation  will 
have  two  years  after  the  effective  date  of 
the  final  rule  to  cease  or  divest  any 
activities  that  are  not  permissible  for 
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multiple  holding  companies  under 
section  10(c). 

n.  Solicitationj  of  Comments 

The  OTS  is  Isking  for  comment  on  the 
proposal.  Specifically,  the  OTS  seeks 
comment  on: 

•  Whether  the  proposed  amendment 
will  accomplish  its  stated  purposes? 

•  Whether  aj  different  approach 
would  better  accomplish  the  stated 
purposes? 

•  Whether,  jn  applying  the  merger 
criteria  to  mergers,  consolidations,  or 
acquisitions  by  existing  exempt 
multiple  holding  companies,  OTS 
should  take  imo  account  specific  factors 
in  addition  to  ihe  corporate  identity  of 
the  surviving  savings  association  and 
the  relative  siaes  of  the  savings 
associations  of  other  depository 
institutions  involved? 

ni.  Executive  Order  12866 

The  Directol  of  the  OTS  has 
determined  that  this  proposed  rule  does 
not  constitute  a  "significant  regulatory 
action"  for  the  purposes  of  Executive 
Order  12866.  I 

IV.  Reguiator^l  Flexibility  Act  Analysis 

Pursuant  to  Section  605(b)  of  the 
Regulatory  Flebdbility  Act,  the  OTS 
certifies  that  tkis  proposal  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposal  cjlarifies  the  rules 
governing  exeinpt  multiple  status  and  is 
designed  to  reduce  the  burden  on 
multiple  hold^g  companies  to 
determine  whether  they  are  entitled  to 
exempt  statusJ  Moreover,  the  proposed 
rule  would  provide  a  procedure 
permitting  multiple  holding  companies 
that  may  be  relying  on  past  rulings  or 
opinions  of  th^  OTS  to  claim  exempt 
status,  to  confirm  that  status  after  the 
effective  date  of  the  final  rule. 

V.  Unfunded  Mandates  Act  of  1995 

Section  202|of  the  Unfunded 
Mandates  Refirm  Act  of  1995.  Pub.  L. 
104^  (Unfunjied  Mandates  Act), 
requires  that  *i  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  i  rule  that  includes  a 
federal  manda  te  that  may  result  in 
expenditures  1  >y  state,  local,  and  tribal 
govenunents,  in  the  aggregate,  or  by  the 
private  sector,  or  $100  million  or  more 
in  any  one  ye)  ir.  If  a  budgetary  impact 
statement  is  required.  Section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  ipentify  and  consider  a 
reasonable  nupber  of  regulatory 
alternatives  before  promulgating  a  rule. 
The  OTS  has  determined  that  the 


proposed  rule 
expenditures 


will  not  result  in 

}y  state,  local,  or  tribal 


governments  or  by  the  private  sector  of 
$100  million  or  more.  The  proposed 
rule  is  directed  solely  to  thrift  holding 
companies.  It  clarifies  the  rules 
governing  exempt  multiple  status  and  is 
designed  to  reduce  the  burden  on 
holding  companies  to  determine 
whether  they  are  entitled  to, exempt 
status.  Accordingly,  this  rulemaking  is 
not  subject  to  Section  202  of  the 
Unfunded  Mandates  Act. 

VI.  Paperwork  Reduction  Act 

OTS  invites  comment  on: 

(1)  Whether  the  proposed  information 
collection  contained  in  this  proposal  is 
necessary  for  the  proper  performance  of 
OTS's  functions,  including  whether  the 
information  has  practical  utility; 

(2)  The  accuracy  of  OTS's  estimate  of 
the  burden  of  the  proposed  information 
collection; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(4)  Ways  to  minimize  the  burden  of 
the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and 

(5)  Estimates  of  capital  and  start-up 
costs  of  operation,  maintenance  and 
purchases  of  services  to  provide 
information. 

Respondents  are  not  required  to 
respond  to  this  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

The  collection  of  information 
requirements  contained  in  this  proposal 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)).  Comments  on  the  collections 
of  information  should  be  sent  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1550), 
Washington,  D.C.  20503,  with  copies  to 
the  Regulations  and  Legislation 
Division.  Chief  Counsel's  Office,  Office 
of  Thrift  Supervision,  1700  G  Street, 
NW..  Washington,  D.C.  20552. 

The  collection  of  information 
requirements  in  this  proposed  rule  are 
found  in  12  CFR  584.2a(a)(3).  OTS 
requires  this  information  in  order  to 
determine  whether  certain  holding 
companies  are  or  may  be  eligible  for 
exempt  multiple  holding  company 
status.  The  likely  respondents  are 
savings  and  loan  holding  companies. 

Estimated  average  annual  burden 
hours  per  respondent:  20. 

Estimated  number  of  respondents:  30. 

Estimated  total  annual  reporting 
burden:  600. 

Start  up  costs  to  respondents:  none. 


List  of  Subjects  in  12  CFR  Part  584 

Administrative  practice  and 
procedure,  Exempt  savings  and  loan 
holding  companies.  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

Accordingly,  the  Office  of  Thrift 
Supervision  proposes  to  amend  chapter 
V,  title  12,  Code  of  Federal  Regulations, 
as  set  forth  below. 

PART  584— REGULATED  ACTIVITIES 

1.  The  authority  citation  for  part  584 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462,  1462a.  1463, 
1464,  1467a,  1468. 

2.  Section  584.2a  is  amended  by 
revising  paragraph  (a)(1)  introductory 
text  and  paragraph  (a)(l)(ii), 
redesignating  paragraph  (a)(2)  as 
paragraph  (a)(3),  and  adding  new 
paragraph  (a)(2)  to  read  as  follows: 

§  584.2a    Exempt  savings  and  loan  holding 
companies  and  grandfathered  activities. 

(a)  Exempt  savings  and  loan  holding 
companies.  (1)  The  following  savings 
and  loan  holding  companies  are  exempt 
ft-om  the  limitations  of  §  584.2(b): 

***** 

(ii)  Any  savings  and  loan  holding 
company  (or  subsidiary  thereof)  that 
controls  more  than  one  savings 
association  if  all,  or  all  but  one  of  the 
savings  association  subsidiaries  of  such 
holding  company  were  initially 
acquired  pursuant  to  an  acquisition 
under  section  13(c)  or  13(k)  of  the 
Federal  Deposit  Insurance  Act  or  section 
408(m)  of  the  National  Housing  Act,  as 
in  effect  immediately  prior  to  the  date 
of  enactment  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  ("supervisory 
acquisition"),  and  all  of  the  savings 
association  subsidiaries  of  such  holding 
company  are  qualified  thrift  lenders  as 
defined  in  §  583.17  of  this  chapter, 
provided  that  the  Director  determines 
that— 

(A)  Except  in  the  case  of  a  multiple 
holding  company  that  has  been  formed 
in  coimection  with  an  internal 
reorganization,  such  holding  company 
has  continuously  controlled  a  savings 
association  acquired  pursuant  to  a 
supervisory  acquisition  at  all  times 
since  such  supervisory  acquisition;  and 

(B)  The  savings  association  acquired 
through  a  supervisory  acquisition  on 
which  the  exemption  contained  in  this 
subparagraph  is  based  has  continuously 
existed  as  an  identifiable  savings 
association  subsidiary  of  such  holding 
company  at  all  times  since  such 
supervisory  acquisition,  provided  that  if 
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an  exempt  multiple  savings  and  loan 
holding  company  merges  its  savings 
association  subsidiaries  to  become  a 
unitary  savings  and  loan  holding 
company,  the  resulting  savings 
association  subsidiary  will  be 
considered  to  have  been  acquired  in  a 
non-supervisory  transaction,  unless  all 
the  savings  associations  merged  were 
acquired  by  the  holding  company  in 
supervisory  transactions. 

(2)(i)  For  purposes  of  paragraph 
(a)(l)(ii)(B)  of  this  section  and  subject  to 
the  restrictions  therein,  if  any  savings 
association  subsidiary  that  was  acquired 
in  a  supervisory  acquisition  engages  in 
any  acquisition,  merger,  or 
consolidation  after  the  subsidiary's  own 
supervisory  acquisition,  the  Director,  in 
determining  whether  that  savings 
association  has  existed  continuously 
since  such  supervisory  acquisition,  will 
consider  the  following  factors,  as 
appropriate: 

(A)  The  corporate  identity  of  the 
surviving  savings  association  as 
specified  in  its  charter; 

(B)  The  relative  sizes  of  the  holding 
companies,  savings  associations  or  other 
depository  institutions  involved  in 
terms  of  assets  or  liabilities,  or  both;  and 

(C)  Such  other  factors  on  a  case-by- 
case  basis  as  the  Director  considers 
appropriate. 

(ii)  The  supervisory  status  of  a  savings 
association  may  not  be  transferred  from 
the  initial  acquiring  holding  company  to 
a  succeeding  acquiror,  unless  the 
succeeding  acquisition  itself  qualifies  as 
a  supervisory  acquisition  under  section 
10(e)  of  the  Home  Owners'  Loan  Act,  or 
unless  an  internal  reorganization  of  the 
initial  acquiror  causes  an  acquisition  by 
a  newly  formed  holding  company. 

(iii)  A  holding  company  that  believes 
it  is  or  may  become  entitled  to  exempt 
multiple  status  based  on  rulings  or 
opinions  that  the  OTS  issued  prior  to 
[insert  effective  date  of  regulation)  may 
request  confirmation  of  that  status  bom 
the  OTS  prior  to  (insert  date  60  days 
after  effective  date  of  regulation).  Such 
requests  must  contain  a  detailed 
explanation  of  the  basis  for  exempt 
multiple  status.  After  [insert  date  60 
days  after  effective  date  of  regulation), 
the  OTS  will  apply  only  the  provisions 
in  paragraphs  (a)(l)(ii)  and  (a)(2)  of  this 
section  to  requests  for  exempt  multiple 
status.  A  multiple  holding  company  that 
does  not  receive  confirmation  of  exempt 
multiple  status  fi-om  the  OTS  and  that 
does  not  qualify  for  exempt  status  under 
the  regulation,  will  have  two  years  after 
the  effective  date  of  the  final  rule  to 
cease  or  divest  any  actiVfities  that  are  not 
permissible  for  multiple  holding 
companies  under  section  10(c). 


Dated:  February  1, 1999. 

By  the  Office  of  Thrift  Supervision. 
Ellen  Seidman, 
Director. 
[FR  Doc.  99-2834  Filed  2-5-99;  8:45  am) 
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Airworthiness  Directives;  Avions 
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agency:  Federal  Aviation 

Administration,  DOT. 

ACnON:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Avions 
Pierre  Robin  Model  R2160  airplanes. 
The  proposed  AD  would  require 
repetitively  inspecting  the  aileron/flap 
common  support  bracket  for  cracks, 
loose  rivets,  or  separation  of  the  bracket 
from  the  skin,  and  reinforcing  the  ' 

bracket  either  immediately  or  at  a 
certain  time  period  depending  on 
whether  discrepancies  are  found  during 
the  inspections.  Reinforcing  the  aileron/ 
flap  common  support  bracket  terminates 
the  repetitive  inspection  requirement. 
The  proposed  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  France.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  detect  defects  in  the 
aileron/flap  common  support  bracket 
(cracks,  loose  rivets,  or  separation  of  the 
bracket  from  the  skin),  which  could 
result  in  reduced  or  loss  of  control  of 
the  airplane. 

DATES:  Comments  must  be  received  on 
or  before  March  11,  1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-80- 
AD,  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Avions  Pierre  Robin,  1,  route  de  Troyes, 
21121  Darois-France;  telephone:  33-3 
80  44  20  50;  facsimile:  33-3  80  35  60 
80.  This  information  also  may  be 


examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Karl  M.  Schletzbaum,  Aerospace 
Engineer.  FAA,  Small  Airplane 
Directorate,  1201  Wahiut,  suite  900, 
Kansas  City,  Missouri  64106;  telephone: 
(816)  426-6932;  facsimile:  (816)  426- 
2169. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-80-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  98-CE-80-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City.  Missouri 
64106. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  Avions  Pierre 
Robin  Model  R2160  airplanes.  The 
EX^AC  reports  cracks  found  in  the  area 
of  the  attachment  points  of  the  aileron/ 
flap  common  support  brackets  and 
corresponding  wing  skin  areas. 
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This  conditi(in.  if  not  corrected,  could 
result  in  these  brackets  separating  from 
the  wing  skin  with  possible  reduced  or 
loss  of  control  pf  the  airplane. 

Relevant  Service  Information 


Avions  Pier 
Service  Bulleti^ 
1982,  which  sp 
inspecting  the  i 
support  bracke 


Robin  has  issued 
No.  90,  dated  May  3, 
::ifies  procedures  for 
lileron/flap  common 
In  addition,  Avions 
Pierre  Robin  has  developed  repair  kits 
that  include  all  the  parts  and  procedures 
for  reinforcing  the  aileron/ flap  common 
support  bracket. 

The  DGAC  classified  this  service 
bulletin  as  mandatory  and  issued 
French  AD  82-  70-{A),  dated  May  19, 
1982,  in  order  o  assxu-e  the  continued 
airworthiness  ( if  these  airplanes  in 
France. 

The  FAA's  Delprminatien 

This  airplan^  model  is  manufactured 
in  France  and  Is  type  certificated  for 
operation  in  tae  United  States  imder  the 

provisions  of  section  21.29  of  the 

Federal  Aviatiin  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  Agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above. 

The  FAA  hai  examined  the  findings 
of  the  DGAC;  reviewed  all  available 
information,  iiicluding  the  service 
information  referenced  above;  and 
determined  th^t  AD  action  is  necessary 
for  products  ol  this  type  design  that  are 
certificated  fon  operation  in  the  United 
States.  1 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  uni  afe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  oth  er  Avions  Pierre  Robin 
Model  R2160  airplanes  of  the  same  type 
design  registeied  in  the  United  States, 
the  FAA  is  pre  posing  AD  action.  The 
proposed  AD  i  vould  require  repetitively 
inspecting  the  aileron/ flap  common 
support  bracket  for  cracks,  loose  rivets, 
or  separation  of  the  bracket  from  the 
skin,  and  reinjbrcing  the  bracket  either 
immediately  dr  at  a  certain  time  period 
depending  on  [whether  discrepancies  are 
foimd  during  me  inspections. 

Accomplisnment  of  the  proposed 
inspections  would  be  required  in 
accordance  w^th  Avions  Pierre  Robin 
Service  Bulletfn  No.  90,  dated  May  3, 
1982.  The  reiiiforcement  specified  in 
this  proposed  |AD  would  be 
accomplished' in  accordance  with 
Avions  Pierre jRobin  Repair  Kit  No. 
97.40.16,  as  s]  lecified  in  Avions  Pierre 
Robin  Servic^ Bulletin  No.  90,  dated 
May  3, 1982 


Cost  Impact 

The  FAA  estimates  that  10  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  4  workhours  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  per  work  hour.  Parts 
cost  approximately  $100  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $3,400,  or 
$340  per  airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Avions  Pierre  Robin:  Docket  No.  98-CE-80- 
AD. 

Applicability:  Model  R2160  airplanes,  all 
serial  numbers,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/of)erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
lx>dy  of  this  AD,  unless  already 
accomplished. 

To  detect  defects  in  the  aileron/ flap 
common  support  bracket  (cracks,  loose  rivets, 
or  separation  of  the  bracket  firom  the  skin), 
which  could  result  in  reduced  or  loss  of 
control  of  the  airplane,  accomplish  the 
following: 

(a)  Within  the  next  50  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  and  thereafter  at  intervals  not  to  exceed 
50  hours  TIS  until  the  reinforcement  required 
by  paragraph  (b)  of  this  AD  is  accomplished, 
inspect  the  aileron/flap  common  support 
brackets  for  cracks,  loose  rivets,  or  separation 
of  the  bracket  from  the  skin.  Accomplish  this 
inspection  in  accordance  with  Avions  Pierre 
Robin  Service  Bulletin  No.  90,  dated  May  3, 
1982. 

(b)  At  whichever  of  the  compliance  times 
in  paragraphs  (b)(1)  and  (b)(2)  of  this  AD  that 
occurs  first,  reinforce  the  left-hand  and  right- 
hand  aileron/flap  common  support  bracket  in 
accordance  with  the  instructions  in  Avions 
Pierre  Robin  Repair  Kit  No.  97.40.16  ,  as 
specified  in  Avions  Pierre  Robin  Service 
Bulletin  No.  90,  dated  May  3, 1982. 

(1)  Prior  to  further  flight  if  any  crack(s), 
loose  rivet(s),  and/or  separation  of  the 
bracket  from  the  skin  are/is  found  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD;  or 

(2)  Within  the  next  12  calendar  months 
after  the  effective  date  of  this  AD. 

(c)  Reinforcing  the  aileron/flap  common 
support  bracket  as  sp>ecified  in  paragraph  (b) 
of  this  AD  is  considered  terminating  action 
for  the  repetitive  inspection  requirement  of 
this  AD. 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  may  install,  on  any  affected  airplane, 
an  aileron/flap  common  support  bracket  that 
has  not  been  reinforced  as  specified  in 
paragraph  (b)  of  this  AD. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
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a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Small 
Airplane  Directorate,  FAA,  1201  Walnut, 
suite  900,  Kansas  City.  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(g)  Questions  or  technical  information 
related  to  the  service  information  referenced 
in  this  AD  should  be  directed  to  Avions 
Pierre  Robin,  1,  route  de  Troyes,  21121 
Darois-France;  telephone:  33-3  80  44  20  50; 
facsimile:  33-3  80  35  60  80.  This  service 
information  may  be  examined  at  the  FAA, 
Central  Region.  Office  of  the  Regional 
Counsel.  Room  1558. 601  E.  12th  Street. 
Kansas  City,  Missouri  64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  issued  French  AD  82-70-(A),  dated  May 
19, 1982. 

Issued  in  Kansas  City,  Missouri,  on 
February  2, 1999. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  99-2902  Filed  2-5-99;  8:45  am] 
BILUNO  CODE  4«10-13-f> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  876 
[Docket  No.  98N-1 134] 

Gastroenterology  and  Urology 
Devices;  Reclassification  of  the 
Extracorporeal  Shock  Wave 
LIthotrlpter 

AGENCY:  Food  and  Drug  Administration, 
HHS. 
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ACTION:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  its  proposal  to 
reclassify  from  class  III  to  class  II  the 
extracorporeal  shock  wave  lithotripter, 
when  intended  for  use  to  fragment 
kidney  and  ureteral  calculi,  and  the 
recommendation  of  the 
Gastroenterology  and  Urology  Devices 
Advisory  Panel  (the  Panel)  regarding 
this  reclassification.  The  Panel  made 
this  recommendation  after  reviewing  the 
relevant  publicly  available  information 
and  the  proposed  reclassification.  FDA 
is  also  issuing  for  public  comment  its 


tentative  findings  on  the  Panel's 
recommendation.  After  considering  any 
public  comments  on  the  Panel's 
recommendation  and  FDA's  tentative 
findings,  FDA  will  reclassify  the  device 
or  retain  it  in  class  III.  FDA's  decision 
on  the  proposed  reclassification  will  be 
announced  in  the  Federal  Register. 
DATES:  Written  comments  by  May  10, 
1999. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
H.  Baxley,  Center  for  Devices  and 
Radiological  Health  (HFZ-470).  Food 
and  E)rug  Administration.  9200 
Corporate  Blvd..  Rockville.  MD  20850. 
301-594-2194. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  301  et.  seq.),  as 
amended  by  the  Medical  Device 
Amendments  of  1976  (the  1976 
amendments)  (Pub.  L.  94-295),  the  Safe 
Medical  Devices  Act  of  1990  (the 
SMDA)  (Pub.  L.  101-629),  and  the  Food 
and  Drug  Administration  Modernization 
Act  of  1997  (the  FDAMA)  (Pub.  L.  105- 
115),  established  a  comprehensive 
system  for  the  regulation  of  medical 
devices  intended  for  human  use. 
Section  513  of  the  act  (21  U.S.C.  360c) 
established  three  categories  (classes)  of 
devices,  depending  on  the  regulatory 
controls  needed  to  provide  reasonable 
assurance  of  their  safety  and 
effectiveness.  The  three  categories  of 
devices  are  class  I  (general  controls), 
class  II  (special  controls),  and  class  III 
(premarket  approval). 

Under  section  513  of  the  act.  devices 
that  were  in  commercial  distribution 
before  May  28. 1976  (the  date  of 
enactment  of  the  1976  amendments), 
generally  referred  to  as  preamendments 
devices,  are  classified  after  FDA  has:  (1) 
Received  a  recommendation  from  a 
device  classification  panel  (an  FDA 
advisory  committee);  (2)  published  the 
panel's  recommendation  for  comment, 
along  with  a  proposed  regulation 
classifying  the  device;  and  (3)  published 
a  final  regulation  classifying  the  device. 
FDA  has  classified  most 
preamendments  devices  under  these 
procedures. 

Devices  that  were  not  in  commercial 
distribution  prior  to  May  28, 1976, 
generally  referred  to  as  postamendments 
devices,  are  classified  automatically  by 
statute  (section  513(f)  of  the  act  (21 
U.S.C.  360c(fl))  into  class  III  without 
any  FDA  rulemaking  process.  Those 


devices  remain  in  class  III  and  require 
premarket  approval,  imless  and  until 
the  device  is  reclassified  into  class  I  or 
U  or  FDA  issues  an  order  finding  the 
device  to  be  substantially  equivalent, 
under  section  513(i)  of  the  act  (21  U.S.C. 
360c(i)),  to  a  predicate  device  that  does 
not  require  premarket  approval.  The 
agency  determines  whether  new  devices 
are  substantially  equivalent  to 
previously  offered  devices  by  means  of 
premarket  notification  procedures  in 
section  510(k)  of  the  act  (21  U.S.C. 
360(k))  and  part  807  of  the  regulations 
(21  CFR  part  807). 

A  preamendments  device  that  has 
been  classified  into  class  III  may  be 
marketed,  by  means  of  premarket 
notification  procedures,  without 
submission  of  a  premarket  approval 
application  (PMA)  until  FDA  issues  a 
final  regulation  under  section  515(b)  of 
the  act  (21  U.S.C.360e(b))  requiring 
premarket  approval. 

Reclassification  of  classified 
postamendments  devices  is  governed  by 
section  513(f)(2)  of  the  act  (21  U.S.C. 
360c(f)(2)).  This  section  provides  that 
FDA  may  initiate  the  reclassification  of 
a  device  classified  into  class  III  under 
section  513(f)(1)  of  the  act,  or  the 
manufacturer  or  importer  of  a  device 
may  petition  the  Secretary  of  Health  and 
Human  Services  (the  Secretary)  for  the 
issuance  of  an  order  classifying  the 
device  in  class  I  or  class  II.  FDA's 
regulations  in  21  CFR  860.134  set  forth 
the  procedures  for  the  filing  and  review 
of  a  petition  for  reclassification  of  such 
class  III  devices.  In  order  to  change  the 
classification  of  the  device,  it  is 
necessary  that  the  proposed  new  class 
have  sufficient  regulatory  controls  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device  for 
its  intended  use. 

Section  216  of  FDAMA  replaced  the 
"four  of  a  kind"  rule  in  the  old  section 
520(h)(4)  of  the  act  (21  U.S.C.  360j(h)(4)) 
with  a  provision  that  frees  agency  use  of 
data  in  PMA 's  approved  6  or  more  years 
before  FDA  imdertakes  certain 
regulatory  actions,  including  device 
reclassifications.  Under  section 
520(h)(4)  of  the  act,  as  amended  by 
FDAMA,  the  agency  has  supplemented 
other  sources  of  information  that 
support  reclassification  of  the 
extracorporeal  shock  wave  lithotripter 
with  data  contained  in  PMA's  approved 
6  or  more  years  before  the  date  of  this 
proposal.  In  this  instance.  FDA  has  only 
used  data  that  would  have  been 
available  to  the  agency  under  the 
superseded  four  of  a  kind  rule. 

Under  section  513(f){2)(B)(i)  of  the  act 
(21  U.S.C.  360c(f)(2)(B)(i)),  the 
Secrete  ry,  for  good  cause  shown,  may 
refer  a  proposed  reclassification  to  a 
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device  classihcation  panel.  The  Panel 
shall  make  a  recommendation  to  the 
Secretary  respecting  approval  or  denial 
of  the  proposed  reclassification.  Any 
such  recomniendation  shall  contain:  (1) 
A  summary  (if  the  reasons  for  the 
recommendation,  (2)  a  summary  of  the 
data  upon  wQich  the  recommendation  is 
based,  and  (3)  an  identification  of  the 
risks  to  healm  (if  any)  presented  by  the 
device  with  lespect  to  which  the 
proposed  reclassification  was  initiated. 

n.  Regulatoiy  History  of  the  Device 

The  extracorporeal  shock  wave 
lithotripter  intended  for  the 
fragmentation  of  kidney  and  ureteral 
calculi  is  a  postamendments  device 
classified  intio  class  III  under  section 
513(f)(1)  of  t^e  act.  Therefore,  this 
generic  type  of  device  cannot  be  placed 
in  commercial  distribution  unless  it  is 
reclassified  ^nder  section  513(f)(2),  or  is 
the  subject  o^  a  PMA  or  notice  of 
completion  (}f  a  product  development 
protocol  (PW')  under  section  515  of  the 
act  (21  U.S.Q.  360e). 

In  accordahce  with  section  513(f)(2)  of 
the  act.  FDAJ  on  its  own  initiative,  is 
proposing  to]reclassify  this  device  from 
class  ni  to  cl^ss  II  when  intended  to 
fragment  kidney  and  ureteral  calculi. 
FDA  referred  the  proposed 
reclassification  to  the  Panel  for  its 
recommendaition  on  the  requested 
change  in  classification.  This  panel 
meeting  wasiheld  on  July  30, 1998,  and 
is  summarized  further  in  Section  VI. 

ni.  Device  Description 

An  extracorporeal  shock  wave 
lithotripter  if  a  device  that  focuses 
ultrasonic  sl^k  waves  into  the  body  to 
.  noninvasively  fragment  urinary  calculi 
within  the  kidney  and  ureter.  The 
primary  components  of  the  device  are  a 
shock  wave  generator,  high  voltage 
generator,  control  console,  imaging/^ 
localization  system,  and  patient  table. 
Prior  to  treatjnent,  the  urinary  stone  is 
targeted  usiijg  either  an  integral  or 
stand-alone  localization/imaging 
system.  Sho<k  waves  are  typically 
generated  using  electrostatic  spark 
discharge  (sttark  gap), 
electromagnetically  repelled 
membranes,  or  piezoelectric  crystal 
arrays,  and  focused  onto  the  stone  with 
either  a  specially  designed  reflector, 
dish,  or  acoustic  lens.  The  shock  waves 
are  created  under  water  within  the 
shock  wave  generator,  and  are 
transferred  tp  the  patient's  body  through 
a  water-filled  rubber  cushion  or  by 
direct  contact  of  the  patient's  skin  with 
the  water.  After  the  stone  has  been 
fragmented  l^y  the  focused  shock  waves, 
the  fragment  pass  out  of  the  body  with 
the  patient's  urine. 


rv.  Recommendations  of  the  Panel 

At  a  pubUc  meeting  on  July  30. 1998, 
the  Panel  unanimously  recommended 
that  the  extracorporeal  shock  wave 
lithotripter  indicated  for  the 
fragmentation  of  kidney  and  ureteral 
calculi  be  reclassified  from  class  III  to- 
class  II.  The  Panel  believed  that  the 
special  controls  of  consensus  standards, 
clinical  performance  testing,  labeling 
restrictions,  and  physician  training 
restrictions  would  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device. 

V.  Risks  to  Health 

After  considering  the  information 
discussed  by  the  Panel  during  the 
reclassification  proceedings,  the 
published  literature,  data  in  PMA 
applications  available  to  FDA  under 
section  520(h)(4)  of  the  act,  as  amended 
by  FDAMA,  and  the  Medical  Device 
Reports.  FDA  believes  the  following 
risks  are  associated  with  the  use  of  the 
extracorporeal  shock  wave  lithotripter 
in  the  fragmentation  of  kidney  and 
ureteral  calculi. 

A.  Bleeding 

Interaction  between  the  shock  waves 
and  internal  tissues  can  result  in 
bleeding  within  the  urinary  tract. 
Lithotripsy-induced  bleeding  typically 
presents  as  either  hematuria  (blood  in 
the  urine)  or  renal  hematoma. 
Hematuria  occurs  following  most 
treatments  (Refs.  4,  69.  and  85).  is 
believed  to  be  secondary  to  traiuna  to 
the  renal  parenchyma  (Ref.  7),  and 
usually  resolves  spontaneously  within 
24  to  48  hours  of  treatment  (Refs.  8  and 
69).  Small,  asymptomatic  renal 
hematomas  occur  with  20  to  25  percent 
of  treatments,  which  resolve  without 
intervention  (Ref.  52).  In  less  than  1 
percent  of  treatments,  however, 
clinically  significant  intrarenal, 
subcapsular,  or  perirenal  hematomas 
occur  (Refs.  20  and  50).  These  patients 
typically  present  with  severe,  chronic 
flank  pain  (Refs.  4,  50,  52,  and  84).  and 
anuria  secondary  to  renal  compression 
has  also  been  reported  (Refs.  62  and  95). 
Although  clinically  significant 
hematomas  often  resolve  with 
conservative  management  (Refs.  50,  52. 
and  84),  severe  hemorrhage  (Refs.  4,  85, 
and  92)  or  death  (Refs.  66  and  92)  has 
been  reported.  Management  of  severe 
renal  hemorrhage  includes  the 
administration  of  blood  transfusions 
(Refs.  50.  52.  81.  85,  and  92). 
percutaneous  drainage  (Ref.  72),  or 
surgical  intervention,  which  may 
include  nephrectomy  (Refs.  4,  50,  and 
62). 


Lithotripsy-induced  bleeding  is 
believed  to  be  caused  by  vessel  damage 
secondary  to  the  collapse  of  cavitation 
bubbles  at  the  shock  wave  focus  (Refs. 
17  and  65).  The  risk  of  serious  bleeding 
is  minimized  by  the  use  of  conservative 
treatment  parameters  (Ref.  17)  and 
careful  evaluation  of  the  patient  post- 
treatment  (Ref.  50). 

Patient  characteristics  associated  with 
increased  risk  for  the  development  of 
life  threatening  hemorrhage  include  the 
presence  of  coagulopathy  or  the  use  of 
anticoagulant  therapy  (including 
aspirin)  (Refs.  45,  73.  85.  and  91), 
presence  of  an  arterial  calcification  or 
vascular  aneurysm  (Refs.  9. 19.  and  91), 
and  poorly-controlled  hypertension 
(Refs.  49  and  50).  For  some  of  these  high 
risk  patients,  however,  lithotripsy  can 
still  be  delivered  safely  as  long  as 
certain  precautions  are  taken. 
Specifically,  patients  on  anticoagulant 
therapy  can  undergo  lithotripsy 
provided  that  their  anticoagulation  is 
temporarily  reversed  (Refs.  73  and  91). 
Furthermore,  patients  with  an  arterial 
calcification  or  vascular  aneurysm  have 
been  treated  without  complication 
provided  that  the  calcification  or 
aneurysm  is  sufficiently  outside  of  the 
shock  wave  path,  treatment  is  limited  to 
a  minimum  number  of  low-power  shock 
waves,  and  the  patient  is  carefully 
monitored  (Refs.  9  and  19). 

B.  Renal  Injury 

The  focused  shock  waves  delivered  by 
all  extracorporeal  shock  wave 
lithotripters  cause  some  degree  of  acute 
trauma  to  the  treated  kidney  with 
associated  functional  impairment  (Refs. 
1.  7.  41,  and  101).  As  wiA  bleeding, 
renal  injury  is  probably  secondary  to  the 
effects  of  cavitation  at  the  shock  wave 
focus  (Refs.  16, 17,  and  82). 

It  is  believed  that  renal  trauma,  with 
associated  nephron  loss  and/or  tubule 
damage,  occurs  during  nearly  all 
lithotripsy  treatments  (Refs.  1  and  82), 
is  dependent  upon  the  applied  shock 
wave  dose  (Refs.  74,  82,  and  86),  and  is 
typically  limited  to  the  size  of  the  shock 
wave  focal  volume  (Ref.  83).  While  a 
small  region  of  renal  scarring  persists  at 
the  treated  site  (Refs.  74  and  86),  any 
associated  changes  in  renal  function 
resolve  within  30  days  (Refs.  3,  6,  32, 
and  86).  Although  infrequently  reported 
and  of  questionable  clinical 
significance,  permanent  morphological 
changes  to  the  kidney  have  been 
observed  following  lithotripsy  (Refs.  6 
and  74).  The  risk  of  renal  injury  is 
minimized  by  delivering  fewer,  less 
powerful  shock  waves  (Refs.  70  and  74). 
and  using  a  lower  shock  wave  repetition 
rate  (Refs.  17  and  86). 
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Patients  with  solitary  kidneys  or  pre- 
existing impairment  of  renal  function 
may  be  at  increased  risk  for  long-term 
changes  (Reis.  74  and  100). 
Additionally,  although  many  short-term 
studies  have  been  published  regarding 
the  safe  use  of  extracorporeal  shock 
wave  lithotripsy  in  children  (Refs.  53, 
55,  69,  and  70),  questions  still  exist 
regarding  the  long-term  effects  of  shock 
waves  upon  the  function  and  growth  of 
the  immature  kidney  (Refs.  15,  27,  70, 
and  74). 

C.  Hypertension 

Early  investigators  reported  new  onset 
of  hypertension  in  as  many  as  8  percent 
of  patients  between  1  and  2  years 
following  extracorporeal  shock  wave 
lithotripsy  to  the  kidney  (Refs.  58  and 
99).  The  physiological  basis  of  this 
finding  was  theorized  to  be  caused  by 
the  Page  effect,  secondary  to  the  renal 
fibrosis  that  occurs  following  resolution 
of  lithotripsy-induced  intraparenchyraal 
hemorrhage  (Refs.  52  and  99).  Despite 
the  hypertension  incidence  rates 
reported  by  these  early  studies, 
however,  subsequent  research  indicates 
that  hypertension  is  not  a  risk  of 
lithotripsy.  Lingeman  et  al.  noted  no 
difference  at  2  years  in  the  rates  of  new 
onset  of  hypertension  between  patients 
who  received  lithotripsy  and  those  who 
received  alternative  stone  removal 
therapies,  although  a  small  but 
statistically  significant  increase  in 
diastolic  blood  pressure  was  seen  in  the 
lithotripsy  group  (Ref.  61).  In  a 
subsequent  report  describing  3-  and  4- 
year  followup  on  the  same  patients, 
similar  outcomes  were  observed  (Ref. 
60).  In  a  similar  investigation,  Vaughan 
et  al.  observed  no  difference  in  either 
new  onset  of  hypertension  or  blood 
pressure  between  lithotripsy  and 
nonlithotripsy  treated  patients  2  years 
post-treatment  (Ref.  98).  The  results  of 
these  controlled  studies  demonstrate 
that  the  development  of  hypertension  is 
not  an  actual  risk  of  lithotripsy  among 
normal,  healthy  patients.  However,  due 
to  the  imknown  effects  of  lithotripsy- 
induced  damage  to  the  growing  kidney, 
concern  has  been  raised  that  pediatric 
patients  may  be  at  increased  risk  of 
developing  chronic  hypertension  (Ref. 
74). 

D.  Cardiac  Arrhythmia 

Cardiac  arrhythmias,  most  conunonly 
premature  ventricular  contractions,  are 
generally  reported  during  extracorporeal 
shock  wave  lithotripsy  at  fixed  shock 
wave  delivery  in  2  to  20  percent  of 
patients  (Refs.  14  and  30).  While  the 
specific  cause  of  lithotripsy-induced 
arrhythmias  is  not  fully  understood, 
researchers  have  postulated  several 


causes,  including  irritation  or 
mechanical  stimulation  of  the 
myocardiiun  by  the  shock  wave, 
autonomic  nerve  stimulation,  or  the 
effects  of  the  intravenous  sedatives 
(Refs.  14  and  43).  Arrhythmias  resolve 
spontaneously  upon  synchronizing  the 
shock  waves  with  the  refractory  period 
of  the  ventricular  cycle  (i.e., 
electrocadiograph  (ECG)  gating)  or 
terminating  treatment  (Refs.  14,  30,  and 
102).  Although  these  cardiac 
disturbances  rarely  pose  a  serious  risk  to 
the  healthy  patient,  there  is  the 
potential  for  life  threatening  events  to 
occur  in  those  with  a  pre-existing 
history  of  cardiac  disease  (Ref.  43). 
Furthermore,  patients  with  either 
cardiac  pacemakers  or  implantable 
defibrillators  may  be  at  additional  risk 
due  to  the  possibility  of  the  fithotripter 
interfering  with  the  function  of  the 
pulse  generator  (Refs.  2,  91,  and  97). 
The  risk  of  serious  cardiac  events 
during  lithotripsy  can  be  minimized  by 
monitoring  the  cardiac  activity  of  all 
patients  during  treatment  to  detect  any 
arrhythmias,  and  either  terminating 
treatment  or  switching  to  an  ECG-gated 
mode  of  shock  wave  delivery  should  an 
arrhythmia  occur  (Refs.  59  and  102). 
Additionally,  the  risks  of  lithotripter 
interference  with  cardiac  pacemakers 
and  implantable  defibrillators  can  be 
minimized  by  temporarily 
reprogramming  the  pulse  generator  prior 
to  treatment,  verifying  the  correct 
function  of  the  pulse  generator  during 
and  after  shock  wave  delivery,  and 
maintaining  sufficient  distance  between 
the  shock  wave  path  and  the  pulse 
generator  (Refs.  2,  5,  91,  and  97). 

E.  Urinary  Obstruction 

Urinary  obstruction  occurs  in  up  to  6 
percent  of  patients  following  lithotripsy 
due  to  stone  fragments  becoming  lodged 
in  the  iu«ter,  and  may  be  the  result  of 
either  a  single  stone  fragment  or  the 
acciunulation  of  multiple  small  stone 
particles  (i.e.,  Steinstrasse)  (Refs.  24,  48, 
and  84).  Patients  with  urinary 
obstruction  typically  present  with 
persistent  pain,  and  may  be  at  risk  of 
developing  hydronephrosis  with 
subsequent  renal  failure  if  the 
obstruction  is  not  promptly  treated  (Ref. 
29).  Often,  the  obstructing  fragments 
pass  spontaneously  and  intervention  is 
not  necessary  (Refs.  48  and  84). 
Intervention  is  indicated  in  the  presence 
of  severe  pain,  fever,  sepsis,  or  failure  of 
the  obstruction  to  spontaneously 
resolve,  and  usually  includes 
ureteroscopic  manipulation  or  retrieval, 
electrohydraulic  or  laser  lithotripsy, 
percutaneous  nephrostomy  drainage, 
open  surgery,  or  repeat  extracorporeal 


shock  wave  lithotripsy  (Refs.  22,  48,  84. 
and  93). 

F.  Infection 

Urinary  tract  infection  (UTI)  occurs  in 
1  to  7  p)ercent  of  patients  following 
extracorporeal  shock  wave  lithotripsy  as 
a  result  of  the  release  of  bacteria  from 
the  fragmentation  of  infected  calcuU 
(Refs.  18,  77,  80.  and  84).  Rarely, 
pyelonephritis  secondary  to  lithotripsy 
has  been  reported  (Refs.  77  and  84). 
Additionally,  lithotripsy  shock  waves 
can  cause  local  tissue  trauma  sufficient 
to  permit  bacteria  to  enter  the 
bloodstream  from  the  urinary  tract, 
resulting  in  sepsis  (Refs.  29  and  84). 
Although  the  incidence  of  sepsis 
following  lithotripsy  is  not  common, 
typically  occurring  in  less  than  1 
percent  of  cases  (Ref.  31),  this 
comphcation  has  the  potential  for 
serious  consequences  (Ref.  84).  Patients 
at  greatest  risk  of  developing  severe 
infectious  complications  include  those 
wdth  pre-existing  UTI  and  infected 
stones,  as  well  as  those  who  experience 
urinary  obstruction  due  to  the  passage 
of  stone  fragments  (Refs.  29,  38,  and  84). 
Additionally,  patients  with  cardiac 
disease,  including  valvular  disease  and 
implanted  heart  valves,  and 
immunocompromised  patients  are  at 
increased  risk  for  developing  bacterial 
endocarditis  following  lithotripsy  (Ref. 
68). 

The  risk  of  infectious  complications 
secondary  to  extracorporeal  shock  wave 
lithotripsy  can  be  effectively  minimized 
through  the  use  of  prophylactic 
antibiotics  in  patients  with  pre-existing 
UTI,  infected  stones,  cardiac  disease, 
and  compromised  immune  systems 
(Refs.  18,  38,  68,  and  84). 

G.  Injury  to  Adjacent  Organs 

Because  multiple  shock  waves  pass 
through  the  patient's  body  during 
treatment,  extracorporeal  shock  wave 
lithotripsy  has  the  potential  to  cause 
injiu7  to  nontarget  organs.  Examples  of 
injury  to  adjacent  organs  include 
splenic  rupture  requiring  splenectomy 
(Refs.  63  and  78),  liver  hematoma  (Ref. 
84),  and  pancreatitis  (Ref.  84).  In 
addition,  the  interaction  of  shock  waves 
with  air-filled  organs,  such  as  the  lung 
or  bowel,  results  in  hemorrhage 
secondary  to  tissue  damage  (Refs.  36, 
65,  and  84).  Serious  injury  to  adjacent 
organs  is  rare,  and  is  minimized  through 
proper  patient  selection,  careful 
targeting  of  the  shock  wave  focus,  and 
the  use  of  conservative  treatment 
parameters  and  retreatment  intervals 
(Refs.  36,  76,  and  84). 

In  addition  to  the  documented  risks  to 
adjocent  organs  described  previously, 
extracorporeal  shock  wave  lithotripsy 
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potentially  represents  significant 
hazards  to  other  nontarget  tissues.  First, 
the  administration  of  shock  waves  to 
pregnant  anin^als  at  specific  gestational 
stages  has  been  shown  to  cause  growth 
disturbances,  terious  injury,  or  death  to 
the  fetus  (Refsl  33  and  71).  As  a  result 
of  these  findiijgs,  pregnancy  is  regarded 
as  an  absolutelcontraindication  of 
lithotripsy  (R^fs.  12.  74,  76.  and  91). 
The  medical  donununity  has  raised  the 
concern  that  lithotripsy  for  stones  in  the 
lower  ureter  im  women  of  childbearing 
potential  maylcause  irreversible  damage 
to  the  ovary  (itef.  12).  Although  several 
investigators  nave  failed  to  detect 
ovarian  damage  in  women  receiving 
extracorporeal  shock  wave  Uthotripsy  to 
the  lower  ure^r  (Refs.  25  and  91).  this 
potential  risk  las  not  been  fully 
assessed  (Ref.  12).  Lastly.  Yeaman  et  al. 
observed  growth  plate  disturbances  in 
the  epiphyses  of  developing  long  bones 
in  rats  subjectted  to  shock  waves, 
indicating  thai  extracorporeal  shock 
wave  lithotrinsy  may  cause  growth 
disturbances  Jin  children  (Ref.  103). 
Although  these  same  growth 
disturbances  were  not  duplicated  in  a 
subsequent  animal  study  (Ref.  96).  the 
long-term  effeicts  of  lithotripsy  shock 
waves  upon  npntarget  pediatric  tissues 
remain  unknown. 

H.  Other  Con^lications 

Other  reported  comphcations  of 
extracorporeal  shock  wave  lithotripsy 
include  pain/renal  colic,  skin  irritation/ 
bruising,  nausea/vomiting,  fever, 
vasovagal  syncope,  autonomic 
dysreflexia,  embedded  stone  fragments, 
and  increased  stone  recurrence  rate. 

Pain/renal  (olic  and  skin  irritation/ 
bruising  comiionly  occur  during  and 
immediately  »fler  treatment  (Refs.  22, 
24,  47.  and  84).  are  less  severe  with 
hthotripters  t|iat  have  less  powerful 
shock  waves  ^uid  larger  shock  wave 
generator  apertures  (Refs.  22.  47.  and 
79),  and  typibally  resolve  spontaneously 
(Ref.  22).  Temporary  pain/renal  colic 
may  also  occur  secondary  to  the  passage 
of  stone  fragments,  which  is  often 
managed  witl>  medication.  Chronic  pain 
may  be  indicative  of  ureteral  obstruction 
or  renal  hematoma  (Refs.  4,  84,  and  92). 

Transient  ilausea  and  vomiting  are 
occasionally  reported  immediately  after 
lithotripsy  (Refs.  22,  24,  and  37),  and 
may  be  associated  with  either  pain  or 
the  administijation  of  sedatives  or 
analgesia.       i 

Fever  has  been  reported  after 
lithotripsy  (Refs.  24,  31,  47.  and  77).  and 
may  be  secondary  to  infection  (Ref.  23). 

Vasovagal  iiyncope  (heart  rate 
suppression  ( :oncurrent  with 
hypotension]  has  been  reported  during 
lithotripsy,  a  though  its  incidence  is 


rare  (Ref.  44).  Researchers  attribute  this 
serious  condition  to  either  patient 
anxiety  or  shock  wave  stimulation  of 
renal  peripheral  autonomic  nerve  fibers, 
and  conclude  that  the  risks  of  this 
condition  can  be  minimized  by  closely 
monitoring  cardiac  activity  during 
treatment. 

Kabalin  et  al.  demonstrated  that  while 
autonomic  dysreflexia  may  occur  in 
spinal  cord  injured  patients  during 
lithotripsy,  this  condition  is  effectively 
treated  by  terminating  shock  wave 
delivery  and  administering  medical 
therapy  (Ref.  42). 

Altnough  infrequently  noted,  stone 
fragments  have  the  potential  to  become 
embedded  in  the  ureteral  wall  during 
lithotripsy  (Ref.  28).  Obstructing 
submucosal  calculi  may  necessitate 
endoscopic  removal. 

Some  investigators  have  observed 
higher  stone  recurrence  rates  following 
extracorporeal  shock  wave  lithotripsy  as 
compared  to  alternative  stone  removal 
therapies,  indicating  that  retained  stone 
particles  may  act  as  a  nidus  for  new 
stone  formation  (Ref.  10).  However,  the 
magnitude  and  significance  of  this 
finding  are  unclear  and  continue  to 
undergo  investigation. 

VI.  Summary  of  Reasons  for 
Recommendation 

After  reviewing  the  data  provided  by 
FDA,  and  after  consideration  of  the 
open  discussions  during  the  Panel 
meeting  and  the  Panel  members' 
personal  knowledge  of  and  clinical 
experience  with  the  device,  the  Panel 
gave  the  following  reasons  in  support  of 
its  recommendation  to  reclassify  the 
generic  type  extracorporeal  shock  wave 
lithotripter  for  use  in  fragmenting 
kidney  and  ureteral  calculi  from  class  III 
into  class  II:  (1)  The  safety  and 
effectiveness  of  the  extracorporeal  shock 
wave  lithotripter  in  the  fragmentation  of 
kidney  and  ureteral  calculi  has  become 
well-established  since  approval  of  the 
first  device  in  1984;  (2)  extracorporeal 
shock  wave  lithotripsy  is  effective  in 
treating  most  kidney  and  ureteral 
calculi,  with  a  typical  stone-free  rate  of 
75  percent;  and  (3)  the  rates  of  serious 
complications  from  extracorporeal 
shock  wave  lithotripsy  are  low,  and  can 
be  effectively  minimized  by:  (a) 
Consensus  standards  regarding  shock 
wave  characterization  measurements 
and  general  mechanical  and  electrical 
safety,  (b)  clinical  performance  testing, 
(c)  labeling  restrictions,  and  (d) 
physician  training  restrictions  (Ref.  94). 
Based  on  information  presented  by 
FDA,  along  with  the  Panel  members' 
personal  knowledge  and  clinical 
experience,  the  Panel  identified  the 
following  risks  to  health  regarding  the 


use  of  extracorporeal  shock  wave 
lithotripsy  for  the  fragmentation  of 
kidney  and  ureteral  calculi:  Bleeding 
and  hematoma,  renal  injury  and 
scarring,  cardiac  arrhythmia,  urinary 
obstruction,  urinary  tract  infection,  and 
injury  to  adjacent  organs.  In  addition, 
the  Panel  stated  that  the  safety  of 
lithotripsy  among  certain  subgroups  is 
unknown,  such  as  pregnant  women, 
children,  and  women  of  childbearing 
potential  with  lower  ureteral  stones. 
Although  hypertension  has  historically 
been  listed  as  a  potential  risk  of 
extracorporeal  shock  wave  lithotripsy, 
the  Panel  stated  that  sufficient  evidence 
now  exists  to  conclude  that  this 
condition  should  not  be  listed  as  an 
actual  risk  to  health. 

The  Panel  believes  that  the 
extracorporeal  shock  wave  lithotripter 
should  be  reclassified  into  class  II 
because  special  controls,  in  addition  to 
general  controls,  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device,  and  there  is  sufficient 
information  to  establish  special  controls 
to  provide  such  assurance. 

Vn.  Summary  of  Data  Upon  Which  the 
Panel  Recommendation  Is  Based 

Based  on  the  information  discussed 
by  the  Panel  during  the  reclassification 
proceedings,  the  published  literature, 
and  data  in  premarket  approval  (PMA) 
applications  available  to  FDA  under 
section  520(h)(4)  of  the  act,  as  amended 
by  FDAMA.  FDA  believes  that  there  is 
reasonable  knowledge  of  the  benefits  of 
the  device  when  used  for  the 
fragmentation  of  kidney  and  ureteral 
calculi.  Extracorporeal  shock  wave 
lithotripsy  successfully  fragments  most 
urinary  calculi.  Effectiveness,  expressed 
as  the  percentage  of  patients  rendered 
stone-fi^e  within  3  months,  ranges 
between  55  to  98  percentage  with  a 
typical  retreatment  rate  of  1  to  25 
percentage  (Refs.  11,  20,  22  to  24.  47,  51, 
75,  84,  87,  89,  and  93).  Successful 
treatment  outcome  has  been  achieved 
despite  the  use  of  different  shock  wave 
generator  designs  (i.e.,  electrostatic 
spark  discharge,  electromagnetically 
repelled  membranes,  piezoelectric 
crystal  arrays)  and  wide  range  of  shock 
wave  characteristics.  Similarly, 
extracorporeal  shock  wave  lithotripter 
effectiveness  is  comparable  among  the 
different  anatomical  sites  of  the  upper 
urinary  tract.  Specifically,  similar  stone- 
free  rates  are  reported  for  stones  in  the 
kidney  and  the  upper,  middle,  and 
lower  ureter,  making  extracorporeal 
shock  wave  lithotripsy  the  first-line 
therapy  for  most  upper  urinary  calculi 
(Refs.  11. 13.  21, 46,  66.  and  90). 

Despite  being  capable  of  effectively 
fragmenting  most  urinary  stones,  there 
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are  several  limitations  to  the  success  of 
extracorporeal  shock  wave  lithotripsy. 
Many  studies  have  observed  poor 
effectiveness  with  both  staghom  and 
large  (i.e.,  greater  than  2  centimeters  in 
largest  dimension)  stones,  leading  to  the 
recommendation  that  alternative  stone 
removal  therapies  should  be  considered 
for  these  cases  (Refs.  57,  64,  75,  84,  and 
88).  Furthermore,  some  stone 
compositions,  particularly  cystine 
calculi,  are  more  resistant  to 
fragmentation  than  others,  and, 
therefore,  may  require  more  shocks  than 
other  stone  types  (Refs.  34  and  91). 
Because  the  effectiveness  of  lithotripsy 
is  predicated  on  the  resulting  stone 
fragments  passing  from  the  urinary  tract, 
patients  with  an  obstruction  distal  to  the 
stone  cannot  be  successfully  treated 
xmtil  resolution  of  the  obstruction  (Refs. 
8,  29,  and  57).  Stones  that  are  embedded 
or  impacted  within  the  tissue  of  the 
kidney  or  ureter  are  also  not  effectively 
treated  with  hthotripsy,  due  to  the 
inability  of  the  stone  fragments  to  pass 
out  of  the  body  (Refs.  29  and  46).  LasUy, 
hthotripsy  is  not  effective  in  patients 
with  anatomical  conditions  that  prevent 
targeting  of  the  shock  wave  focus  at  the 
stone,  such  as  severe  obesity  (Refs.  29 
and  91)  or  orthopedic  deformity  (Ref. 
53). 

Although  extracorporeal  shock  wave 
hthotripsy  is  effective  for  the  treatment 
of  most  ureteral  calculi,  in  some  specific 
instances  it  is  not  effective  as  a  first-line 
therapy.  Many  authors  report  poor 
localization  of  ureteral  stones  using 
ultrasound  imaging,  making  lithotripsy 
difficult  or  impossible  if  the  lithotripter 
does  not  incorporate  or  use  an  x-ray 
imaging  system  (Refs.  35,  47,  and  90). 
Additionally,  small  stones  in  the  middle 
or  lower  ureter  (i.e.,  4  to  6  mm  in  largest 
dimension)  have  a  high  probabiUty  of 
passing  spontaneously  (Ref.  67),  making 
the  use  of  lithotripsy  unnecessary 
unless  immediate  intervention  is 
required. 

Since  its  introduction  in  the  United 
States  in  1984,  extracorporeal  shock 
wave  lithotripsy  has  become  the 
preferred  treatment  for  kidney  and 
ureteral  calculi  (Refs.  56  and  91).  Not 
only  is  hthotripsy  extremely  effective, 
but  the  overall  rate  of  serious  risks  from 
extracorporeal  shock  wave  lithotripsy, 
primarily  clinically  significant  renal 
hematoma,  severe  hemorrhage,  chronic 
renal  injury,  and  sepsis,  is  low  and  can 
be  effectively  minimized.  Treatment  is 
noninvasive,  often  delivered  in  an 
outpatient  setting,  and  can  be  performed 
without  general  or  regional  anesthesia 
with  many  systems  (Refs.  37,  56,  and 
104).  Compared  to  alternative  therapies 
for  the  removal  of  urinary  calcuh, 
extracorporeal  shock  wave  lithotripsy  is 


either  associated  with  less  morbidity 
(e.g.,  open  surgery,  percutaneous 
nephrohthotomy,  ureteroscopy)  (Refs.  8, 
54,  57,  and  84)  or  increased  success 
(e.g.,  watchful  waitine)  (Ref.  67). 

Based  on  the  available  information, 
FDA  believes  that  the  special  controls 
discussed  in  section  VIU  of  this 
document  are  capable  of  providing 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  extracorporeal  shock 
wave  lithotripter  with  regard  to  the 
identified  risks  to  health  of  this  device. 

Vni.  Special  Controls 

In  addition  to  general  controls,  FDA 
believes  that  the  extracorporeal  shock 
wave  lithotripter  should  be  subject  to 
the  special  controls  of  labeling 
restrictions  and  a  FDA  guidance 
dociunent  to  minimize  the  risks  to 
health  identified  for  this  device. 

A.  Labeling  Restrictions 

LabeUng  restrictions  can  control  the 
risks  of  bleeding,  renal  injury,  cardiac 
arrhythmia,  urinary  obstruction, 
infection,  injury  to  adjacent  organs,  and 
other  reported  complications  by 
providing  information  on  patient 
selection,  treatment  practices,  post- 
treatment  followmp,  and  potential 
adverse  events.  Specifically,  FDA  is 
proposing  that  extracorporeal  shock 
wave  lithotripters  be  subject  to  the 
labeling  statements  Usted  in  the 
appendix  as  a  special  control,  in 
addition  to  other  required  labeling 
information. 

Under  21  CFR  801.109(b)(ii)  and 
section  520(e)  of  the  act.  FDA  also 
proposes  as  described  in  the  guidance 
document  entitled  "Guidance  for  the 
Content  of  Premarket  Notifications 
(510(k)s)  for  Extracorporeal  Shock  Wave 
Lithotripters  Indicated  for  the 
Fragmentation  of  Kidney  and  Ureteral 
Calculi"  to  require  the  following 
statement:  "CAUTION:  Federal  law 
restricts  this  device  to  sale  by  or  on  the 
order  of  a  physician  trained  and/or 
experienced  in  the  use  of  this  device  as 
ouUined  in  an  appropriate  training 
program." 

B.  FDA  Guidance  Document 

Adherence  to  the  FDA  guidance 
document  entitled  "Guidance  for  the 
Content  of  Premarket  Notifications 
(510(k)s)  for  Extracorporeal  Shock  Wave 
Lithotripters  Indicated  for  the 
Fragmentation  of  Kidney  and  Ureteral 
Calculi"  (Ref.  26)  can  control  the  risks 
of  bleeding,  renal  injury,  cardiac 
arrhythmia,  urinary  obstruction, 
infection,  injury  to  adjacent  organs,  and 
other  reported  complications  by 
recommending:  (1)  Conformance  to 
consensus  standards,  (2)  shock  wave 


characterization  measurements.  (3) 
assessment  of  localization  accuracy.  (4) 
clinical  performance  testing,  and  (5) 
physician  training  restrictions  for 
premarket  notifications  for 
extracorporeal  shock  wave  lithotripters. 
These  sections  of  the  guidance 
dociunent  correspond  to  the  controls 
recommended  by  the  Panel. 

1.  Conformance  to  consensus  standards 
The  FDA  guidance  document 

recommends  conformance  to  the 
following  consensus  standards:  (1) 
International  Electrotechnical 
Commission  (lEC)  60601-2-36  Medical 
electrical  equipment — Part  2:  Particular 
requirements  for  the  safety  of  equipment 
for  extracorporeally  induced  lithotripsy; 
(Ref.  39)  and  (2)  lEC  61846 
Ultrasonics — Pressure  pulse 
hthotiripters — Characteristics  of  fields 
(Ref.  40). 

Conformance  with  lEC  60601-2-36 
can  control  the  risks  of  bleeding,  renal 
injury,  and  injury  to  adjacent  organs  by 
requiring  that  the  device  accurately 
localize  stones  at  the  shock  wave  focus 
and  be  designed  to  guard  against 
imintentional  shock  wave  deUvery. 

Conformance  with  lEC  61846  can 
control  the  risks  of  bleeding,  renal 
injury,  and  injury  to  adjacent  organs  by 
providing  a  standard  method  for 
characterizing  the  lithotripter's  acoustic 
output  for  the  purpose  of  determining 
whether  its  shock  wave  characteristics 
are  within  the  range  provided  by 
existing  systems. 

2.  Shock  wave  characterization 
measurements 

Shock  wave  characterization 
measurements  can  control  the  risks  of 
bleeding,  renal  injury,  and  injury  to 
adjacent  organs  by  having  each 
manufacturer  assess  whether  the  shock 
wave  characteristics  of  its  Uthotripter 
are  within  the  range  provided  by 
existing  systems. 

3.  Assessment  of  localization  accuracy 
Assessment  of  localization  accuracy 

can  control  the  risks  of  bleeding,  renal 
injury,  and  injury  to  adjacent  organs  by 
having  each  manufacturer  verify  that  its 
device  accurately  positions  stones  at  the 
shock  wave  focus. 

4.  Clinical  performance  testing 
Clinical  performance  testing  can 

control  the  risks  of  bleeding,  renal 
injury,  cardiac  arrhythmia,  and  injury  to 
adjacent  organs  by  verifying  that  the 
device  accurately  locates  the  target 
stone,  delivers  shock  waves  in 
accordance  with  the  parameters  set  by 
the  operator,  and  does  not  present  an 
unreasonable  risk  of  injury  to  the 
patient.  As  recommended  by  the  Panel, 
this  testing  can  take  the  form  of  either 
a  small,  confirmatory  clinical  stndy  or  a 
larger  clinical  investigation  of  safety  and 
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effectiveness,  dfepending  upon  the 
technological  cnaracteristics  of  the 
particular  device  (Ref  94).  For 
extracorporeal  shock  wave  lithotripters 
that  generate  snock  waves  using  a 
similar  method]  to  that  of  legally 
marketed  systems  and  have  comparable 
shock  wave  chfiracteristics,  a  small, 
confirmatory  clinical  study  should  be 
performed.  Hoi  vever,  for  systems  that 
use  a  novel  me  hod  of  shock  wave 
generation  or  h  ive  shock  wave 
characteristics  iiat  are  outside  of  the 
range  of  currenk  devices,  a  larger  clinical 
investigation  ia  necessary  to  assess 
safety  and  effectiveness. 
5.  Physician  tra  ining  restrictions 

Physician  training  restrictions  can 
control  the  risks  of  bleeding,  renal 
injury,  cardiac  arrhythmia,  urinary 
obstruction,  infection,  injury  to  adjacent 
organs,  and  other  reported 
complications  py  having  each 
manufacturer  develop  a  training 
program  to  insjruct  users  of  their  device 
on  both  the  op(  (ration  of  the  particular 
lithotripsy  sysl  em  and  the  general 
practices  for  th  b  safe  and  effective  use 
of  extracorpore  al  shock  wave 
lithotripters  (Ref.  76).  Manufacturers 
should  inform  device  users  of  this 
physician  traimng  restriction  with  the 
following  labeling  statement: 
"CAUTION:  Federal  law  restricts  this 
device  to  sale  by  or  on  the  order  of  a 
physician  trained  and/ or  experienced  in 
the  use  of  this  device  as  outlined  in  a 
traimng  prograni." 

DC.  FDA's  Tentative  Findings 

The  Panel  aiid  FDA  believe  that  the 
extracorporeal  shock  wave  lithotripter 
should  be  classified  into  class  II  because 
special  controls,  in  addition  to  general 
controls,  would  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device,  iind  there  is  sufficient 
information  to  estabhsh  special  controls 
to  provide  sue  i  assurance. 
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XL  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(b)  that  this  reclassification 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

XII.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  (as  amended  by 
subtitle  D  of  the  Small  Business 
Regulatory  Fairness  Act  of  1996  (Pub.  L. 
104-121),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-^)). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages, 
distributive  impacts  and  equity).  The 
agency  believes  that  this  reclassification 
action  is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
reclassification  action  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Reclassification  of  the  device 
from  class  III  to  class  II  will  relieve 
manufacturers  of  the  cost  of  complying 
with  the  premarket  approval 
requirements  in  section  515  of  the  act. 
Because  reclassification  will  reduce 
regulatory  costs  with  respect  to  this 
device,  it  will  impose  no  significant 
economic  impact  on  any  small  entities, 
and  it  may  permit  small  potential 
competitors  to  enter  the  marketplace  by 
lowering  their  costs.  The  agency 
therefore  certifies  that  this 
reclassification  action,  if  finalized,  will 
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not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  In  addition,  this  reclassification 
action  will  not  impose  costs  of  $100 
million  or  more  on  either  the  private 
sector  or  state,  local,  and  tribal 
governments  in  the  aggregate,  and 
therefore  a  summary  statement  of 
analysis  under  section  202(a}  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
is  not  required. 

Xni.  Request  for  Comments 

Interested  persons  may,  on  or  before 
May  10, 1999  submit  to  the  Dockets 
Management  Branch  (address  above] 
written  comments  regarding  this 
dociunent.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  dociunent.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  876 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  876  be  amended  as  follows: 

PART  87&-GASTROENTEROLOGY- 
UROLOGY  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  876  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360c,  360e, 
360j,  3601,  371. 

2.  §  876.5990  is  added  to  subpart  F  to 
read  as  follows: 

§  876.5990    Extracorporeal  shock  wave 
iithotrtpter. 

(a)  Identification.  An  extracorporeal 
shock  wave  lithotripter  is  a  device  that 
focuses  ultrasonic  shock  waves  into  the 
body  to  noninvasively  fragment  urinary 
calcuU  within  the  kidney  and  ureter. 
The  primary  components  of  the  device 
are  a  shock  wave  generator,  high  voltage 
generator,  control  console,  imaging/ 
localization  system,  and  patient  table. 
Prior  to  treatment,  the  urinary  stone  is 
targeted  using  either  an  integral  or 
stand-alone  localization/imaging 
system.  Shock  waves  are  typically 
generated  using  electrostatic  spark 
discharge  (spark  gap), 
electromagnetically  repelled 
membranes,  or  piezoelectric  crystal 
arrays,  and  focused  onto  the  stone  writh 
either  a  specially  designed  reflector, 
dish,  or  acoustic  lens.  The  shock  waves 
are  created  under  water  within  the 
shock  wave  generator,  and  are 


transferred  to  the  patient's  body  through 
a  water-filled  rubber  cushion  or  by 
direct  contact  of  the  patient's  skin  with 
the  water.  After  the  stone  has  been 
fragmented  by  the  focused  shock  waves, 
the  fragments  pass  out  of  the  body  with 
the  patient's  urine. 

(bj  Classification.  Class  II  (special 
controls). 

(1)  Labeling  that  contains  the 
statements  listed  in  the  appendix  in 
addition  to  other  required  labeling 
information. 

(2)  FDA  guidance  document  entitled 
"Guidance  for  the  Content  of  Premarket 
Notifications  (510(k)'s)  for 
Extracorporeal  Shock  Wave 
Lithothpters  Indicated  for  the 
Fragmentation  of  Kidney  and  Ureteral 
CalcuU." 

APPENDIX  TO  §  876.5990:  Labeling 
Restrictions 

a.  Contraindications: 

Do  not  use  the  device  in  patients  with: 

Anatomy  which  precludes  focusing 
the  device  at  the  target  stone,  such  as 
severe  obesity  or  excessive  spinal 
curvature. 

Arterial  calcification  or  vascular 
aneurysm  in  the  lithotripter's  shock 
wave  path. 

Coagulation  abnormalities  (as 
indicated  by  abnormal  prothrombin 
time,  partial  thromboplastin  time,  or 
bleeding  time)  or  those  currently 
receiving  anticoagulants  (including 
aspirin). 

Confirmed  or  suspected  pregnancy. 

Urinary  tract  obstruction  distal  to  the 
stone. 

b.  Warnings: 

Air-filled  interfaces  in  shock  wave 
path:  Do  not  apply  shock  waves  to  air- 
filled  areas  of  the  body,  i.e.,  intestines 
or  limgs.  Shock  waves  are  rapidly 
dispersed  by  passage  through  an  air- 
filled  interface,  which  can  cause 
bleeding  and  other  harmful  side  effects. 

Anticoagulants:  Patients  receiving 
anticoagulants  (including  aspirin) 
should  temporarily  discontinue  such 
medication  prior  to  extracorporeal 
shock  wave  lithotripsy  to  prevent  severe 
hemorrhage. 

Bilateral  stones:  Do  not  perform 
bilateral  treatment  of  kidney  stones  in  a 
single  treatment  session,  because  either 
bilateral  renal  injury  or  total  urinary 
tract  obstruction  by  stone  fragments  may 
result.  Patients  with  bilateral  kidney 
stones  should  be  treated  using  a 
separate  treatment  session  for  each  side. 
In  the  event  of  total  urinary  obstruction, 
corrective  procedures  may  be  needed  to 
ensure  drainage  of  urine. 

Cardiac  arrhythmia  during  treatment: 
If  a  patient  experiences  cardiac 
arrhythmia  during  treatment  at  a  fixed 


shock  wave  repetition  rate,  shock  wave 
delivery  should  either  be  terminated  or 
switched  to  an  ECG-gated  mode  (i.e., 
delivery  of  the  shock  wave  during  the 
refractory  period  of  the  patient's  cardiac 
cycle).  As  a  general  practice,  patients 
with  a  history  of  cardiac  arrhythmia 
should  be  treated  in  the  ECG-gated 
mode.  (If  the  system  is  capable  of 
delivering  shock  waves  at  a  fixed 
frequency.) 

Cardiac  disease,  immunosuppression, 
and  diabetes  mellitus:  Prophylactic 
antibiotics  should  be  administered  prior 
to  extracorporeal  shock  wave  lithotripsy 
treatment  to  patients  with  cardiac 
disease  (including  valvular  disease), 
immunosuppression,  and  diabetes 
mellitus,  to  prevent  bacterial  and/or 
subacute  endocarditis. 

Cardiac  monitoring:  Always  perform 
cardiac  monitoring  during  lithotripsy 
treatment,  because  the  use  of 
extracorporeal  shock  wave  lithotripsy 
has  been  reported  to  cause  ventricular 
cardiac  arrhythmias  in  some 
individuals.  This  warning  is  especially 
important  for  patients  who  may  be  at 
risk  of  cardiac  arrhythmia  due  to  a 
history  of  cardiac  irregularities  or  heart 
failure. 

Infected  stones:  Prophylactic 
antibiotics  should  be  administered  prior 
to  treatment  whenever  the  possibility  of 
stone  infection  exists.  Extracorporeal 
shock  wave  lithotripsy  treatment  of 
pathogen-harboring  calculi  could  result 
in  systemic  infection. 

Pacemaker  or  implantable 
defibrillator.  To  reduce  the  incidence  of 
malfunction  to  a  pacemaker  or 
implantable  defibrillator,  the  pulse 
generator  should  be  programmed  to  a 
single  chamber,  non-rate  responsive 
mode  (pacemakers)  or  an  inactive  mode 
(implantable  defibrillators)  prior  to 
lithotripsy,  and  evaluated  for  proper 
function  post-treatment.  Do  not  focus 
the  lithotripter's  shock  wave  through  or 
near  the  pulse  generator, 
c.  Precautions: 

Impacted  or  embedded  stones:  The 
effectiveness  of  extracorporeal  shock 
wave  lithotripsy  may  be  limited  in 
patients  with  impacted  or  embedded 
stones.  Alternative  procedures  are 
recommended  for  these  patients. 

Radiographic  followup:  All  patients 
should  be  followed  radiographically 
after  treatment  until  stone-firee  or  there 
are  no  remaining  stone  fragments  which 
are  likely  to  cause  silent  obstruction  and 
loss  of  renal  function. 

Renal  injury.  To  reduce  the  risk  of 
injury  to  the  kidney  and  surrounding 
tissues,  it  is  recommended  that:  (1)  The 
number  of  shock  waves  administered 
during  each  treatment  session  be 
minimized;  (2)  retreatment  io  the  same 
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kidney /anatoiiical  site  occur  no  sooner 
than  1  month  after  the  initial  treatment; 
and  (3)  each  kidney/anatomical  site  be 
limited  to  a  to  tal  of  three  treatment 
sessions. 

Small  ureteral  stones:  Small  middle 
and  lower  ureteral  stones,  4  to  6  mm  in 
largest  dimension,  are  likely  to  pass 
spontaneousl]'.  Therefore,  the  risks  and 
benefits  of  exi  racorporeal  shock  wave 
lithotripsy  shDuld  be  carefully  assessed 
in  this  patieni  population. 

Staghom  st  )/ies:  The  effectiveness  of 
extracorporeal  shock  wave  lithotripsy 
may  be  limited  in  patients  with  either 
staghom  or  latge  (<  20  mm  in  largest 
dimension)  stanes.  Alternative 
procedures  ar  b  recommended  for  these 
patients. 

d.  Patient  Sel(  iction  and  Treatment: 
Children:  T  le  safety  and  effectiveness 

of  this  device  in  the  treatment  of 
urolithiasis  ir  children  have  not  been 
demonstratedi  Although  children  have 
been  treated  With  shock  wave  therapy 
for  upper  urii  ary  tract  stones, 
experience  w  th  lithotripsy  in  such 
cases  is  limited.  Studies  indicate  that 
there  are  gro\irth  plate  disturbances  in 
the  epiphyse^  of  developing  long  bones 
in  rats  subjected  to  shock  waves.  The 
significance  of  this  finding  to  human 
experience  is  unknown. 

Women  of  shildbearing  potential:  The 
treatment  of  Ipwer  ureteral  stones 
should  be  avoided  in  women  of 
childbearing  potential.  The  application 
of  shock  wav*  lithotripsy  to  this  patient 
population  could  possibly  result  in 
irreversible  damage  to  the  female 
reproductive  system  and  to  the  unborn 
fetus  in  the  uhdiagnosed  pregnancy. 

e.  Adverse  Events: 

Potential  adverse  events  associated  with 
the  use  of  extracorporeal  shock  wave 
Uthotripsy  include  those  listed  below, 
categorized  by  frequency  and 
individually  described: 

1.  Potential  Adverse  Events  of 
Extracorpore  i/  Shock  Wave  Lithotripsy 
Categorized  I  v  Frequency. 

a.  Commor  ly  reported  (>  20 
percentage  ol  patients):  Hematuria, 
pain/renal  co  lie,  skin  redness  at  shock 
wave  entry  site. 

b.  Occasionally  reported  (1  to  20 
percentage  ol  patients):  Cardiac 
arrhythmia,  virinary  tract  infection, 
urinary  obstr  action/ steinstrasse,  skin 
bruising  at  si  ock  wave  entry  site,  fever 
(>  38EC),  nai  sea/vomiting. 

c.  Infreque  itly  reported  (<  1 
percentage  o  patients):  Hematoma 
(perirenal/in  xarenal),  renal  injury. 

2.  Description  of  Adverse  Events  of 
Extracorpore  al  Shock  Wave  Lithotripsy. 

Cardiac  ar  'hythmia:  Cardiac 
arrhythmias,  most  commonly  premature 
ventricular  c  )ntractions,  are  generally 


reported  during  extracorporeal  shock 
wave  lithotripsy  at  fixed  shock  wave 
dehvery  in  2  to  20  percentage  of 
patients.  These  cardiac  disturbances 
rarely  pose  a  serious  risk  to  the  healthy 
patient,  and  typically  resolve 
spontaneously  upon  synchronizing  the 
shock  waves  with  the  refractory  period 
of  the  ventricular  cycle  (i.e.,  ECG  gating) 
or  terminating  treatment. 

Fever  (>  38  C):  Fever  is  occasionally 
reported  after  lithotripsy,  and  may  be 
secondary  to  infection. 

Hematoma  (perirenal/ intrarenal): 
Clinically  significant  intrarenal  or 
perirenal  hematomas  occur  in  <  1 
percentage  of  lithotripsy  treatments. 
Typically  patients  who  experience  this 
complication  present  with  severe  flank 
pain.  Although  clinically  significant 
hematomas  often  resolve  with 
conservative  management,  severe 
hemorrhage  and  death  have  been 
reported.  Management  of  severe  renal 
hemorrhage  includes  the  administration 
of  blood  transfusions,  percutaneous 
drainage,  or  surgical  intervention. 

Hematuria:  Hematuria  occurs 
following  most  treatments,  is  believed  to 
be  secondary  to  trauma  to  the  renal 
parenchyma,  and  usually  resolves 
spontaneously  within  24  to  48  hours  of 
treatment. 

Nausea/vomiting:  Transient  nausea 
and  vomiting  are  occasionally  reported 
immediately  after  lithotripsy,  and  may 
be  associated  with  either  pain  or  the 
administration  of  sedatives  or  analgesia. 

Pain/renal  colic  Pain/renal  colic 
commonly  occurs  during  and 
immediately  after  treatment,  and 
typically  resolves  spontaneously. 
Temporary  pain/renal  colic  may  also 
occur  secondary  to  the  passage  of  stone 
fragments,  and  can  be  managed  wath 
medication. 

Renal  injury.  Extracorporeal  shock 
wave  lithotripsy  procedures  have  been 
known  to  cause  damage  to  the  treated 
kidney.  The  potential  for  injury,  its 
long-term  significance,  and  its  duration 
are  unknown. 

Skin  bruising  at  shock  wave  entry  site: 
Skin  bruising  at  the  shock  wave  entry 
site  occasionally  occurs  after  treatment, 
and  it  typically  resolves  spontaneously. 

Skin  redness  at  shock  wave  entry  site: 
Skin  redness  at  the  shock  wave  entry 
site  commonly  occurs  during  and 
immediately  after  treatment,  and 
typically  resolves  spontaneously. 

Urinary  obstruction/steinstrasse: 
Urineuy  obstruction  occxirs  in  up  to  6 
percent  of  patients  following  lithotripsy 
due  to  stone  fragments  becoming  lodged 
in  the  ureter,  and  may  be  the  result  of 
either  a  single  stone  fragment  or  the 
accumulation  of  multiple  small  stone 
particles  (i.e.,  steinstrasse).  Patients 


with  urinary  obstruction  typically 
present  with  persistent  pain,  and  may 
be  at  risk  of  developing  hydronephrosis 
with  subsequent  renal  failure  if  the 
obstruction  is  not  promptly  treated. 
Intervention  is  necessary  if  the 
obstructing  fragments  do  not  pass 
spontaneously. 

Urinary  tract  infection:  Urinary  tract 
infection  (UTI)  occurs  in  1  to  7  percent 
of  patients  following  extracorporeal 
shock  wave  lithotripsy  as  a  result  of  the 
release  of  bacteria  from  the 
fragmentation  of  infected  calculi,  and 
infrequently  results  in  pyelonephritis  or 
sepsis.  The  risk  of  infectious 
complications  secondary  to 
extracorporeal  shock  wave  lithotripsy 
can  be  minimized  through  the  use  of 
prophylactic  emtibiotics  in  patients  with 
UTI  and  infection  stones. 

Dated:  January  21. 1999. 
Linda  S.  Kahn, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
(FR  Doc.  99-2689  Filed  2-5-99;  8:45  am) 
BILUNG  CODE  4ieO-01-F 
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[FHWA  Docket  No.  FHWA-9&-47-15] 

RIN2125-AE49 

Credit  Assistance  for  Surface 
Transportation  Projects 

AGENCY:  Federal  Highway 
Administration  (FHWA),  Federal 
Railroad  Administration  (FRA),  Federal 
Transit  Administration  (FTA),  U.S. 
Department  of  Transportation  (DOT). 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  request  for  comments. 

SUMMARY:  This  document  proposes  to 
implement  a  new  program  enacted 
under  the  Transportation  Infrastructure 
Finance  and  Innovation  Act  of  1998 
(TIFIA),  to  provide  credit  assistance  to 
surface  transportation  projects.  The 
TIFIA  authorizes  the  DOT  to  provide 
secured  (direct)  loans,  lines  of  credit, 
and  loan  guarantees  to  public  and 
private  sponsors  of  eligible  surface 
transportation  projects.  Projects  will  be 
evaluated  and  selected  by  the  Secretary 
of  Transportation.  Following  selections, 
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individual  credit  agreements  will  be 
developed  through  negotiations  between 
the  project  sponsors  and  the  DOT.  This 
document  solicits  comments  on  a 
proposed  regulation  to  establish  a  new 
credit  assistance  program  for  surface 
transportation  projects;  and  the  process 
by  which  the  DOT,  through  the  FHWA, 
the  ERA,  and  the  FTA,  will  administer 
such  credit  assistance. 
DATES:  Comments  must  be  submitted  on 
or  before  March  10, 1999. 
ADDRESSES:  Your  signed,  written 
comments  must  refer  to  the  docket 
number  appearing  at  the  top  of  this 
docimient  and  you  must  submit  the 
comments  to  the  Docket  Clerk,  U.S. 
DOT  Dockets,  Room  PL-401,  400 
Seventh  Street,  SW,  Washington,  DC 
20590-0001.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  9:00  a.m.  and 
5:00  p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
envelope  or  postcard. 
FOR  FURTHER  INFORMATION  CONTACT: 
FHWA:  Mr.  Max  Inman,  Office  of 
Budget  and  Finance,  Federal- Aid 
Financial  Management  Division,  (202) 
366-0673.  FRA:  Ms.  JoAnne  McGowan, 
Office  of  Passenger  and  Freight  Services, 
Freight  Program  Division,  (202)  493- 
6390.  FTA:  Mr.  Paul  Marx,  Office  of 
Policy  Development,  (202)  366-1734. 
Department  of  Transportation,  400 
Seventh  Street.  SW,  Washington,  DC, 
20590.  Office  hours  are  fi^m  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
Hearing-  and  speech-impaired  persons 
may  access  this  number  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  U.S.  EXDT 
Dockets,  Room  PL-401,  by  using  the 
universal  resource  locator  (URL)  http:// 
dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  on-line  for  more 
information  and  help.  An  electronic 
copy  of  this  document  may  be 
downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page 
at  http://www.nara.gov/fedreg  and  the 
Government  Printing  Office's  web  page 
at  http://www.access.gpo.gov/nara. 

Additional  information  on  the  TIFIA 
program  and  credit  assistance  for 


surface  transportation  projects  generally 
is  available  at  the  TIFIA  web  site  at 
http://tifia.fhwa.dot.gov.  Among  other 
information,  the  DOT  will  provide 
responses  to  commonly  asked  questions 
and  information  on  program 
participation. 

Background 

The  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21),  Pub.  L.  105- 
178, 112  Stat.  107,  created  two  new 
Federal  credit  programs:  The 
Transportation  Infrastructure  Finance 
and  Innovation  Act  of  1998  (TIFIA)  and 
the  Railroad  Rehabilitation  and 
Improvement  Financing  Program  (RRIF). 
RRIF  will  be  addressed  in  a  separate 
notice  of  proposed  rulemaking.  TIFIA, 
as  amended  by  section  9007,  Pub.  L. 
105-206,  112  Stat.  685,  849.  and 
codified  at  23  U.S.C.  181-189, 
establishes  a  new  Federal  credit 
program  for  surface  transportation 
projects.  Fimding  for  this  program  is 
limited,  meaning  that  projects  obtaining 
assistance  under  TIFIA  will  be  selected 
on  a  competitive  basis.  Final  selections 
of  projects  will  be  made  by  the  Secretary 
of  Transportation. 

Credit  assistance  programs  such  as 
TIFIA  are  designed  to  help  financial 
markets  develop  the  capability  to 
supplement  the  role  of  the  Federal 
Government  in  helping  finance  the  costs 
of  large  projects  of  national  significance. 
Developing,  implementing,  and 
evaluating  financial  assistance  programs 
such  as  TIFIA  is  a  crucial  mission  of  the 
DOT.  To  help  ensure  financial  and 
programmatic  success,  the  DOT  is 
establishing  a  multi-agency  Credit 
Program  Steering  Committee  and 
Working  Group.  The  Steering 
Committee  and  Working  Group  are 
comprised  of  representatives  from  the 
Office  of  the  Secretary,  the  Office  of 
Intermodalism.  the  FHWA,  the  FRA, 
and  the  FTA,  as  well  as  other  DOT 
agencies  and  offices.  The  Steering 
Committee  and  Working  Group  will 
coordinate  and  monitor  all  policy 
decisions  and  implementation  actions 
associated  with  this  Federal  credit 
assistance  program. 

Outreach  efforts  have  already  been 
made  to  facilitate  the  implementation  of 
TIFIA.  At  a  July  13,  1998.  meeting 
sponsored  by  the  American  Association 
of  State  Highway  and  Transportation 
Officials,  DOT  representatives  met  with 
over  100  State  transportation  officials  to 
discuss  implementation  of  provisions  of 
TEA-21,  including  the  Act's  Federal 
credit  assistance  programs.  On 
September  14,  1998,  a  public  focus 
group  meeting  of  about  70  Federal  and 
State  officials,  project  sponsors,  and 
members  of  the  financial  community 


was  held  in  New  York  City  to  discuss 
the  provision  of  credit  assistance  under 
TEA-21  programs.  Another  public  focus 
group  meeting  of  about  60  governmental 
and  private  sector  officials  was  held  on 
December  8, 1998,  near  San  Diego, 
Cahfomia.  On-going  DOT  activities 
include  meeting  with  capital  markets 
financial  experts  and  disseminating 
program  information  to  the  public  for 
their  comments. 

Program  Information 

Funding 

The  TIFIA  authorizes  annual  funding 
levels  for  both  total  annual  credit 
amounts  (i.e.,  the  total  principal 
amounts  that  may  be  disbursed  in  the 
form  of  direct  loans,  loan  guarantees,  or 
lines  of  credit)  and  subsidy  amounts 
(i.e.,  the  amounts  of  budget  authority 
available  to  cover  the  estimated  present 
value  of  default  losses  associated  with 
the  provision  of  credit  instruments,  net 
of  any  fee  income).  Funding  for  the 
subsidy  amoimts  is  provided  in  the  form 
of  budget  authority  funded  from  the 
Highway  Trust  Fund,  other  than  the 
Mass  Transit  Account.  As  a  practical 
example,  for  fiscal  year  1999,  TIFIA 
provides  $80  million  in  budget 
authority  to  fund  the  subsidy  costs 
associated  with  a  total  nominal  amount 
of  direct  loans,  loan  guarantees,  and 
lines  of  credit  that  is  fimited  to  $1.6 
billion.  Depending  on  the  individual 
risk  assessments  made  for  each  of  the 
projects  receiving  assistance,  the  total 
amount  of  credit  assistance  provided  in 
fiscal  year  1999  may  be  less  than  the 
$1.6  billion  limitation. 

Total  Federal  credit  assistance 
authorized  under  TIFIA  is  limited  to 
$1.6  billion  in  fiscal  year  1999;  $1.8 
billion  in  fiscal  year  2000;  $2.2  billion 
in  fiscal  year  2001;  $2.4  billion  in  fiscal 
year  2002;  and  $2.6  billion  in  fiscal  year 
2003.  These  amounts  lapse  if  not 
awarded  by  the  end  of  the  fiscal  year  for 
which  they  are  provided. 

To  support  this  assistance  by  funding 
the  required  subsidy  amounts.  TIFIA 
provides  budget  authority  of  $80  million 
in  fiscal  year  1999;  $90  million  in  fiscal 
year  2000;  $110  milUon  in  fiscal  year 
2001;  $120  million  in  fiscal  year  2002; 
and  $130  million  in  fiscal  year  2003. 
This  budget  authority  is  subject  to 
annual  obligation  limitations  that  may 
be  established  in  appropriations  law.  Of 
the  amounts  made  available,  the 
Secretary  may  use  up  to  $2  milhon  for 
each  of  the  fiscal  years  for 
administrative  expenses.  Unobligated 
budget  authority  remains  available  for 
obligation  in  subsequent  years. 
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Credit  Instrum  mts 


gua  rantees 


I  )f  credit  instruments  are 
TIFIA:  secured  (direct) 
IS,  and  lines  of 
rules  concerning  the 
these  credit 

at  23  U.S.C.  183  and 
ific  terms  will  be 
a  project-specific  basis 
between  the  DOT 
applicants. 


Three  types 
permitted  undir 
loans,  loan 
credit.  General 
terms  govemin  g 
instruments  ap  pear 
184.  More  sped 
determined  on 
during  negotiations 
and  successful 

Eligibility 

Sections  181  and  182  of  title  23. 
U.S.C.  describe  the  conditions  that 
govern  a  proje  :t's  ehgibility  for 
assistance  under  TIFIA.  Projects  shall 
have  eligible  cpsts  of  at  least  $100 
million  or  an  imount  equal  to  50 
percent  of  Fedpral-aid  highway  funds 
apportioned  td  the  State  in  which  the 
project  is  located  for  the  most  recently 
completed  fisaal  year,  whichever  is 
lesser.  Project!  principally  involving  the 
installation  of  an  intelligent 
transportation  system  (ITS)  must  cost  at 
least  $30  million.  To  be  eligible  for 
assistance,  pre  jects  must  be  classified 
within  the  following  categories: 

1.  Surface  tmnsportation  projects  as 
defined  under  title  23  or  chapter  53  of 
title  49  of  the  IJnited  States  Code; 

2.  Intematicmal  bridge  or  tunnel 
projects  for  w|iich  an  international 
entity  authorited  under  Federal  or  State 
law  is  responsible; 

3.  Intercity  tassenger  bus  or  rail 
facilities  and  vehicles,  including  those 
owned  by  the  JNational  Railroad 
Passenger  Corjjoration  and  components 
of  magnetic  lavitation  transportation 
systems;  or 

4.  Publicly-pwned  intermodal  surface 
freight  transfe(r  facilities,  provided  that 
the  facilities: 

(a)  are  located  on  or  adjacent  to 
National  Higt  way  System  routes  or 
connections  t )  the  National  Highway 
System,  and  ( j)  are  not  seaports  or 
airports. 

Application  I  focess 

Public  or  private  applicants  for  credit 
assistance  wi  1  be  required  to  submit 
applications  lo  the  DOT  in  order  to  be 
considered  fqr  approval.  Each  fiscal  year 
for  which  credit  assistance  is  available, 
the  DOT  will  publish  a  Federal  Register 
notice  to  solicit  applications  for  credit 
assistance.  T  lis  notice  will  also  be 
posted  on  the  TIFIA  web  site,  at  the 
above.  The  notice  will 


address  cited 

specify  the  n  levant  due  dates  for  that 
year's  applicf  tion  submissions  and 
funding  apprpvals,  as  well  as  the 
address  to  w  lich  applications  should  be 
sent.  It  will  a  so  advise  potential 
applicants  ol  the  estimated  amount  of 


funding  available  to  support  TIFIA 
credit  instruments  in  the  current  and 
future  fiscal  years.  An  application 
checklist  is  appended  to  this  NPRM. 
Respondents  are  encouraged  to 
comment  on  the  content  of  this 
checklist,  which  will  serve  as  the  basis 
for  a  standard  application  form.  Detailed 
application  information  will  be 
contained  in  a  handbook  of  program 
guidelines  that  is  currently  being 
developed  by  the  DOT  and  will  be 
posted  on  the  TIFIA  web  site  and  made 
available  to  the  public  at  the  time  a 
sohcitation  for  applications  is 
published. 

Charges 

The  DOT  will  require  a  non- 
refundable initiation  charge  for  each 
project  applying  for  credit  assistance 
under  TIFIA.  The  DOT  may  also  require 
an  additional  credit  processing  charge 
for  projects  selected  to  receive 
assistance.  The  proceeds  of  any  such 
charges  will  equal  a  portion  of  the  costs 
to  the  Federal  Government  of  soliciting 
and  evaluating  applications,  selecting 
projects  to  receive  assistance,  and 
negotiating  credit  agreements.  For  fiscal 
year  1999.  the  DOT  proposes  an 
application  initiation  charge  of  $5,000 
for  each  project  applying  for  credit 
assistance  under  TIFIA.  The  DOT  does 
not  propose  any  credit  processing 
charges  for  fiscal  year  1999.  For  fiscal 
years  2000  and  beyond,  the  DOT  may 
adjust  the  amount  of  the  application 
initiation  charge,  and  will  determine  the 
appropriate  amount  of  the  credit 
processing  charge  based  on  early 
program  implementation  experience  in 
fiscal  year  1999.  The  DOT  will  publish 
these  amounts  in  each  Federal  Register 
solicitation  for  applications. 

The  Secretary  cannot  accept  or 
compel  from  borrowers  the  subsidy 
costs  of  TIFIA  credit  instruments. 
However,  the  Secretary  does  have  the 
authority  to  establish  fees  at  a  level 
sufficient  to  cover  all  or  a  portion  of  the 
subsidy  costs  to  the  Federal  Government 
of  providing  credit  assistance  under 
TIFIA.  Therefore,  such  fees  could 
potentially  reduce  the  subsidy  cost  of  a 
TIFIA  credit  instrument  to  zero.  That  is 
to  say,  if  in  a  given  year  there  is 
insufficient  budget  authority  to  fund  the 
credit  instrument  for  a  qualified  project 
that  has  been  selected  to  receive  TIFIA 
assistance,  the  DOT  may  increase  the 
application  initiation  charge  or  the 
credit  processing  charge  on  the 
approved  applicant  to  reduce  the 
subsidy  cost  of  that  project.  Note  that 
any  such  fees  or  charges  may  not  be 
included  among  total  project  costs  for 
the  purpose  of  calculating  the  maximiun 


33  percent  credit  amount  of  TIFIA 
assistance. 

Limitations  on  Assistance 

The  amount  of  credit  assistance  that 
may  be  provided  to  a  project  under 
TIFIA  is  limited  to  not  more  than  33 
percent  of  eligible  project  costs.  Costs 
incurred  prior  to  a  project  sponsor's 
submission  of  an  appUcation  for  credit 
assistance  may  be  considered  in 
calculating  eligible  project  costs  only 
upon  approval  by  the  E)OT.  In  addition, 
applicants  shall  not  include  application 
charges  or  any  other  expenses 
associated  with  the  application  process 
(such  as  charges  associated  with 
obtaining  the  required  preliminary 
rating  opinion  letter,  as  discussed 
beiow)  in  the  total  project  cost.  No  costs 
financed  internally  or  with  interim 
funding  may  be  reimbursed  later  than  a 
year  following  substantial  completion  of 
the  project. 

Within  the  overall  credit  assistance 
limitation  of  33  percent  of  eligible 
project  costs,  the  DOT  may  consider 
making  multi-year  contingent 
commitments  of  budget  authority  and 
associated  credit  assistance  for 
especially  large  projects  with  extended 
construction  periods  and  financing 
needs.  In  this  instance,  any  reservation 
of  future-year  funding  shall  be  made 
through  a  letter  of  intent  and  shall  be 
contingent  on  the  project's 
demonstrating  satisfactory  progress  to 
the  DOT.  Depending  on  the  overall 
demand  for  credit  assistance  under 
TIFIA,  the  DOT  may  limit  such 
contingent  commitments  to  50  percent 
of  the  budget  authority  becoming 
available  in  applicable  future  years.  If 
such  a  multi-year  commitment  is  made, 
each  year's  loan  will  be  tied  to  distinct, 
clearly  identified  project  segments  or 
stages. 

Rating  Requirement 

The  TIFIA  allows  the  DOT  to  partially 
fund  a  credit  instrument  up  to  the 
estimated  subsidy  amount  based  on  a 
preliminary  rating  opinion  letter. 
However,  the  DOT  proposes  to  provide 
credit  assistance  only  after  a  formal 
credit  agreement  has  been  executed  and 
the  project's  senior  obligations  have 
obtained  a  formal  investment-grade 
rating. 

In  administering  this  provision,  the 
DOT  will  require  each  applicant  to 
furnish  a  preliminary  rating  opinion 
letter  as  part  of  the  application  process. 
The  applicant  is  responsible  for 
identifying  and  approaching  one  or 
more  rating  agencies  to  obtain  such 
letter.  This  letter  is  to  indicate  that  the 
applicant  project's  senior  obligations 
have  the  potential  of  attaining  an 
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investment-grade  rating.  This  letter  will 
allow  the  DOT  to  evaluate  the 
application  and  potentially  select  the 
project  and  execute  a  term  sheet  upon  * 
which  funds  are  obligated.  The 
disbursement  of  any  funds  will  be 
contingent  upon  the  execution  of  a 
formal  credit  agreement  between  the 
DOT  and  the  project  sponsor  and  the 
receipt  of  a  formal  investment-grade 
rating  on  the  project's  senior 
obligations.  This  rating  must  apply  to  all 
project  obligations  vtrith  claims  senior  to 
that  of  the  Federal  credit  instrument  on 
the  security  pledged  to  the  Federal 
credit  instnmient. 

As  suggested  by  the  preceding 
paragraphs,  the  DOT's  Federal  credit 
instrument  may  have  a  junior  claim  to 
other  debt  issued  for  the  project  in  terms 
of  its  priority  interest  in  the  project's 
pledged  security.  However,  the  DOT's 
claim  on  assets  should  not  be 
subordinated  to  the  claims  of  other 
creditors  in  the  event  of  a  default 
leading  to  bankruptcy,  insolvency,  or 
liquidation  of  the  obUgor.  The  DOT's 
interest  may  include  collateral  other 
than  pledged  revenues. 

Threshold  Criteria 

To  be  eligible  to  receive  Federal  credit 
assistance  under  TIFIA,  a  project  shall 
meet  the  following  five  threshold 
criteria: 

(1)  The  project  shall  be  included  in  a 
State  transportation  plan  and,  at  such 
time  as  an  agreement  to  make  a  Federal 
credit  instrument  is  entered  into  under 
this  Act,  in  an  approved  State 
Transportation  Improvement  Program. 

(2)  A  State,  local  servicer,  or  other 
entity  undertaking  the  project  shall 
submit  a  project  application  to  the 
Secretary  of  Transportation; 

(3)  A  project  shall  have  eligible 
project  costs  that  are  reasonably 
anticipated  to  equal  or  exceed  the  lesser 
of  $100  million  or  50  percent  of  the 
amount  of  Federal-aid  highway  funds 
apportioned  for  the  most  recently 
completed  fiscal  year  to  the  State  in 
which  the  project  is  located  (in  the  case 
of  a  pr(3^eet  principally  involving  the 
installation  of  Intelligent  Transportation 
Systems  (ITS),  eligible  project  costs 
shall  be  reasonably  anticipated  to  equal 
or  exceed  $30  million); 

(4)  Project  financing  shall  be 
repayable,  in  whole  or  in  part,  from 
tolls,  user  fees  or  other  dedicated 
revenue  sources;  and 

(5)  In  the  case  of  a  project  that  is 
imdertaken  by  an  entity  that  is  not  a 
State  or  local  government  or  an  agency 
or  instrumentality  of  a  State  or  local 
government,  the  project  that  the  entity 
is  undertaking  shall  be  included  in  the 
State  transportation  plan  and  an 


approved  State  Transportation 
Improvement  Program. 

With  this  rulemaking,  the  DOT 
elaborates  on  criterion  4  (repayment  of 
project  financing  from  user  fees  or  other 
dedicated  revenue  sources).  In  applying 
this  threshold  criterion,  the  DOT  will 
not  consider  current  or  future  Federal 
funds,  regardless  of  source,  to  be  a 
dedicated  revenue  source.  This 
interpretation  is  consistent  with 
congressional  intent  that  the  Federal 
Govenunent  position  itself  as  a 
minority-share  investor  in  the  context  of 
this  credit  program. 

Selection  Criteria 

The  Secretary  shall  consider  the 
following  eight  criteria  in  evaluating 
and  selecting  among  eligible  projects  to 
receive  credit  assistance: 

(1)  The  extent  to  which  the  project  is 
nationally  or  regionally  significant,  in 
terms  of  generating  economic  benefits, 
supporting  international  commerce,  or 
otherwise  enhancing  the  national 
transportation  system; 

(2)  The  creditworthiness  of  the 
project,  including  a  determination  by 
the  Secretary  that  any  financing  for  the 
project  has  appropriate  security 
features,  such  as  a  rate  covenant,  to 
ensure  repayment; 

(3)  The  extent  to  which  such 
assistance  would  foster  innovative 
public-private  partnerships  and  attract 
private  debt  or  equity  investment; 

(4)  The  likelihood  that  such  assistance 
would  enable  the  project  to  proceed  at 
an  earlier  date  than  the  project  would 
otherwise  be  able  to  proceed; 

(5)  The  extent  to  wnich  the  project 
uses  new  technologies,  including 
Intelligent  Transportation  Systems 
(ITS),  that  enhances  the  efficiency  of  the 
project; 

(6)  The  amount  of  budget  authority 
required  to  fund  the  Federal  credit 
instrument  made  available; 

(7)  The  extent  to  which  the  project 
helps  maintain  or  protect  the 
environment;  and 

(8)  The  extent  to  which  such 
assistance  would  reduce  the 
contribution  of  Federal  grant  assistance 
to  the  project. 

With  this  rulemaking,  the  DOT 
requests  comments  on  whether  criterion 
3  (the  extent  to  which  assistance  under 
TIFIA  would  foster  innovative  public- 
private  partnerships  and  attract  private 
debt  or  equity  investment)  and  criterion 
8  (the  extent  to  which  assistance  under 
TIFIA  would  reduce  the  contribution  of 
Federal  grant  assistance  to  the  project) 
should  be  elaborated.  The  DOT  also 
requests  comments  on  whether 
preference  should  be  given  to  projects 
based  on  the  total  Federal  contribution 


(including  both  credit  and  grant 
assistance  from  any  source)  and/ or  type 
of  transportation  project. 

Tax  Status  of  Loan  Guarantees 

The  TIFIA  did  not  amend  the 
provisions  in  section  149(b)  of  the 
Internal  Revenue  Code  that  prohibit  the 
use  of  direct  or  indirect  Federal 
guarantees  of  tax-exempt  obligations. 
Accordingly,  the  interest  income  on  any 
project  loan  that  is  directly  or  indirectly 
federally  guaranteed  under  TIFIA.  shall 
not  be  exempt  from  Federal  income 
taxation. 

Rulemaking  Analysis  and  Notices 

The  30-day  comment  period  is 
necessary  to  help  ensure  that  this  new 
program  can  be  implemented  before  the 
credit  amount  authorized  for  fiscal  year 
1999  ($1.6  billion)  lapses.  Given  the 
need  for  the  DOT  to  solicit  and  evaluate 
applications,  make  selections,  negotiate 
agreements  with  project  sponsors,  and 
obligate  funds  before  the  end  of  fiscal 
year  1999,  the  usual  60-day  comment 
period  would  be  both  impracticable  and 
contrary  to  public  interest  and 
congressional  intent. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  using  the  docket  number 
appearing  at  the  top  of  this  document  in 
the  docket  room  at  the  above  address. 
The  DOT  will  file  comments  received 
after  the  comment  closing  date  in  the 
docket  and  will  consider  late  comments 
to  the  extent  practicable.  The  DOT  may, 
however,  issue  a  final  rule  at  any  time 
after  the  close  of  the  comment  period. 
In  addition  to  late  comments,  the  DOT 
will  also  continue  to  file,  in  the  docket, 
relevant  information  becoming  available 
after  the  comment  closing  date. 
Interested  persons  should  continue  to 
examine  the  docket  for  new  material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedores 

The  DOT  has  determined  that 
issuance  of  a  rule  is  necessary  to 
implement  TIFIA.  and  has  concluded 
that  this  action  represents  a  "significant 
regulatory  action"  within  the  meaning 
of  DOT'S  Regulatory  PoUcies  and 
Procedures  (44  FR  11034,  February  26. 
1979)  and  Executive  Order  12866.  This 
determination  is  based  on  a  finding  that 
the  rule  may  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
The  NPRM  was  reviewed  by  the  Office 
of  Management  and  Budget  under  E.O. 
12866. 

This  section  summarizes  the 
estimated  economic  impact  of  the 
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proposed  rule .  This  regulation  would 
affect  only  th<tse  entities  that  voluntarily 
elected  to  app  ly  for  TIFIA  assistance 
and  were  sele  cted  to  receive  a  Federal 
credit  instrun)ent.  It  would  not  impose 
any  direct  invjoluntary  costs  on  non- 
participants. 

The  DOT  h^s  undertaken  a 
preliminary  evaluation  of  the  economic 
impact  of  thi^  proposed  regulatory 
action.  However,  because  the  number, 
nature,  and  sike  of  projects  to  be 
assisted  will  not  be  known  unliF  specific 
applicants  come  forward,  this  analysis 
is  by  necessity  an  estimate.  Congress 
recognized  tms  by  including  a  provision 
in  TIFIA  (23  IJ.S.C.  189)  requiring  the 
Secretary  to  submit  a  report 
summarizing  jthe  effectiveness  of  the 
program  within  four  years  of  the  date  of 
enactment  of  me  legislation  (June  9, 
2002). 

DOT  and  industry  research  has 
indicated  thai  there  are  substantial 
economic  productivity  gains  to  be 
derived  from  capital  investment  in 
surface  transjortation  facilities.  One 
study  estimat  3s  that  in  the  four-decade 
period  from  1950  to  1989,  U.S.  firms 
realized  annu  al  production  cost  savings 
of  18  percent  from  general  highway 
investment  (warly  retiun  of  18  cents  per 
dollar  investad  in  all  roads)  and  24 
percent  from  investment  in  non-local 
roads. '  In  addition  to  these  direct 
returns,  transportation  capital 
investment  tvpically  generates 
significant  spillover  benefits,  which 
may  be  of  a  nbn-financial  nature,  such 
as  reduced  pollution,  increased  safety, 
improved  international  competitiveness, 
and  enhancea  accessibility.  Market 
imperfection*  often  prevent  these 
intangible  bui  nonetheless  important 
public  benefi  ;s  from  being  monetized 
and  captured 

Just  as  transportation  investment 
produces  bertefits,  failure  to  invest 
results  in  cos :  increases.  Another  recent 
study  estimates  that  congestion  costs  the 
average  U.S.  ^itizen  $370  annually,  in 
terms  of  timej  lost  and  fuel  wasted.^ 
These  costs  ate  expected  to  increase  as 
growing  investment  needs — both  in 
terms  of  system  renewal  and  capacity 
expansion — and  limited  availability  of 
public  fundi]  tg  contribute  to  declining 
performance. 

Growth  in  )oth  freight  movement  and 
passenger  tra  vel  has  grown  dramatically 
in  recent  yea's,  and  is  expected  to 
continue  gro' ving.  For  example,  since 
1980,  total  tan-miles  and  intercity 
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passenger  miles  have  grown  by  30 
percent  and  60  percent  respectively, 
according  to  a  recent  study  by  the 
American  Association  of  State  Highway 
and  Transportation  Officials.  Despite 
substantial  increases  in  authorized 
Federal  funding  levels  for  surface 
transportation  under  the  Transportation 
Equity  Act  for  the  21st  Century,  current 
resources  are  not  expected  to  be  able  to 
keep  pace  with  maintenance  and 
preservation  needs,  let  alone  the 
additional  demands  resulting  from 
growth  in  population  and  goods 
movement.  Funding  shortfalls  can  be 
particularly  acute  for  large 
infrastructure  projects  (costing  $100 
million  or  more)  which,  due  to  their 
scale,  often  cannot  be  readily 
accommodated  in  ongoing  State  and 
local  capital  renewal  programs. 

The  economic  drag  created  by  under- 
investment in  the  nation's 
transportation  network  is  substantial,  as 
shippers  and  motorists  incur  increased 
vehicle  maintenance  and  fuel  costs, 
shipping  delays,  safety  hazards,  and 
time  delays  associated  with  congestion 
and  poorly  maintained  roads. 

The  TIFIA  was  estabhshed  to  provide 
fractional  credit  assistance  to  major 
transportation  infrastructure  projects — 
such  as  border  crossings,  trade 
corridors,  and  intermodal  transfer 
facilities — ^that  have  the  potential  of 
generating  substantial  economic  beneflts 
both  regionally  and  nationally.  In  many 
cases,  such  projects  are  capable  of  being 
supported  through  direct  user  charges  or 
dedicated  revenue  streams  that  can  be 
used  to  access  private  capital  and  other 
non-Federal  funding  sources.  The  TIFIA 
is  designed  to  Bll  market  gaps  through 
providing  supplemental  and/or 
subordinate  capital  to  such  projects.  It 
should  facilitate  their  ability  to  access 
the  capital  markets  or  other  financing 
sources  for  the  majority  of  their  funding 
needs.  Through  TIFIA's  leverage  of 
limited  Federal  funds  with  private 
capital,  these  capital-intensive  projects 
can  be  advanced  without  displacing 
smaller,  more  traditional  grant- 
supported  projects.  Federal  risk 
exposure  should  be  mitigated  by 
substantial  co-investment  from  non- 
Federal  parties  and  the  use  of  objective, 
market-based  credit  evaluation  criteria. 

The  TIFIA  is  authorized  to  receive 
$530  million  of  budget  authority  to 
support  up  to  $10.6  billion  in  nominal 
amounts  of  credit  (or  such  lesser 
amoimts  of  credit  as  can  be  supported 
by  the  budget  authority).  Under  the 
terms  of  the  legislation,  the  Federal 
share  is  limited  to  not  more  than  33 
percent  of  total  eligible  project  costs.  In 
many  cases,  the  actual  share  of  TIFIA 
assistance  may  be  considerably  less.  For 


example,  prior  to  TIFIA,  three  major 
surface  transportation  projects  in 
southern  California  obtained  Federal 
credit  instruments  pursuant  to  special 
appropriations  from  Congress.  Between 
1993  and  1996,  the  Congress  approved 
a  $120  million  standby  Federal  line  of 
credit  for  the  San  Joaquin  Hills  Toll 
Road;  two  standby  lines  of  credit 
totaling  $145  million  for  the  Foothill- 
Eastern  Toll  Road;  and  a  $400  million 
direct  Federal  loan  for  the  Alameda 
Corridor  project.  Each  of  these  projects 
would  have  met  the  threshold  eligibility 
criteria  under  the  terms  of  TIFIA.  The 
Federal  credit  assistance  as  a  percent  of 
total  project  costs  for  these  three 
investments  is  approximately  8.5 
percent,  11.5  percent,  and  17.5  percent, 
respectively. 

Under  the  Federal  Credit  Reform  Act 
of  1990  (FCRA),  the  amount  of  budget 
authority  necessary  to  support  a  Federal 
credit  instrument  depends  upon  the 
subsidy  cost  (i.e.,  the  estimated  present 
value  cost  of  estimated  losses  that  will 
be  incurred  as  a  result  of  defaults,  net 
of  any  fee  income).  Each  project  will  be 
assigned  a  subsidy  cost  based  upon  an 
evaluation  of  its  credit-worthiness^ 

Since  the  actual  projects  under  TIFIA 
have  yet  to  be  identified,  it  is  not 
possible  at  this  stage  to  ascertain  the 
appropriate  subsidy  amounts.  If,  for 
example,  the  assumed  average  subsidy 
rate  imder  TIFIA  were  10  percent,  the 
$530  million  of  budget  authority  could 
support  $5.3  billion  in  nominal  amount 
of  Federal  credit  instruments,  and 
(assuming  a  33  percent  TIFIA  share  of 
project  costs)  an  aggregate  of  $15.9 
billion  in  capital  investment.  This 
would  represent  a  benefitxost  ratio 
(total  capital  investment  compared  to 
federal  budgetary  cost)  of  30:1.  If  the 
subsidy  rate  averaged  5  percent,  the 
budget  authority  could  support  $31.8 
billion  in  aggregate  investment;  and  if 
the  subsidy  rate  averaged  15  percent, 
the  budget  authority  could  support 
approximately  $10.6  billion  in  aggregate 
investment.  The  only  costs  imposed  on 
the  participants  are  the  repayment  of 
credit  at  the  U.S.  Treasury  rate  (which 
in  certain  instances  may  be  significantly 
less  than  their  own  marginal  cost  of 
capital),  a  credit  processing  charge,  and 
an  application  charge  based  upon  direct 
costs  incurred  by  the  DOT  in  processing 
applications. 

On  this  basis,  the  DOT  has  concluded 
that  TIFIA  will  promote  the  efficient 
functioning  of  project  delivery  and  the 
private  markets,  and  will  generate  both 
direct  and  indirect  benefits,  including 
reduced  congestion,  greater  mobility, 
improved  safety,  an  enhanced 
environment,  and  greater  economic 
growth.  These  benefits  are  anticipated  to 
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far  surpass  the  combined  direct  costs  to 
the  Federal  Government  ($530  million) 
and  to  the  entities  that  elect  to 
participate  in  the  program.  Because  of 
the  voluntary  nature  of  participation  in 
TIFIA,  this  regulatory  action  is  not 
anticipated  to  impose  any  costs  upon 
non-participants.  The  DOT  requests 
comments,  information,  and  data  from 
the  public  and  potential  users 
concerning  the  economic  impact  of 
implementing  this  rule  and  the  TIFIA 
program. 

Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  of  1980 
(Pub.  L.  96-354.  5  U.S.C.  601-612) 
requires  an  assessment  of  the  extent  to 
which  proposed  rules  will  have  an 
impact  on  small  business  or  other  small 
entities.  Consistent  with  the  Regulatory 
Flexibility  Act,  the  DOT  has  evaluated 
the  effects  of  this  rule  on  small  business 
■  or  other  small  entities.  The  NPRM 
proposes  to  implement  a  Federal  Credit 
assistance  program  for  surface 
transportation  projects.  There  vn\l  be  a 
substantial  economic  impact  on  the 
projects  funded.  However,  the  DOT 
anticipates  that  few,  if  any,  of  the 
applicants  for  assistance,  will  be  small 
entities  as  defined  by  the  Small 
Business  Administration.  For  example, 
applicants  are  likely  to  include  States 
and  large  public,  or  quasi-public 
entities.  In  addition,  although  it  is 
difficult  to  judge  how  many 
applications  will  be  received,  we 
anticipate  that  the  DOT  will  offer  credit 
assistance  to  no  more  than  a  handful  of 
projects  each  year.  Based  on  that 
evaluation,  the  DOT  hereby  certifies  that 
this  action  would  not  have  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  The  DOT 
invites  public  comment  on  this 
determination. 

Unfunded  Mandates  Reform  Act  of 
1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pubhc  Law  104-4)  requires 
agencies  to  prepare  a  vmtten  assessment 
of  the  costs,  benefits  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  annually.  This  proposed  rule 
would  not  impose  a  Federal  mandate 
resulting  in  the  expenditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
The  rule  simply  implements  a  Federal 
credit  assistance  program. 


Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  The  DOT  has  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 
The  bases  for  this  determination  are  that 
a)  eligibility  for  assistance  under  this 
program  extends  to  both  private  and 
public  entities;  and  b)  the  recipients  of 
credit  under  this  voluntary  program  will 
receive  a  benefit,  rather  than  incur  costs, 
through  participation.  The  DOT  invites 
public  comment  on  this  determination. 

Executive  Order  12372 
(Intergovernmental  Review) 

Given  that  projects  receiving 
assistance  under  TIFIA  may  fall  under 
the  programmatic  jurisdiction  of  the 
FHWA,  the  FRA,  or  the  FTA,  the 
relevant  Catalog  of  Federal  Domestic 
Assistance  Program  Numbers  are: 
20.205  highway  planning  and 
construction;  20.310  Rail  rehabilitation 
and  improvement;  and  20.500  transit 
capital  improvement  grants.  The 
regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  document  does  not  contain 
information  collection  requirements  for 
the  purposes  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.y,  specifically,  that  fewer  than  ten 
respondents,  as  defined  in  5  CFR 
1320.3,  are  anticipated.  Based  upon 
preliminary  assessments,  research 
reports,  meetings  with  focus  groups  and 
discussions  with  potential  respondents, 
the  DOT  anticipates  approximately  six 
respondents  to  the  application  annually. 
If  in  the  future,  the  DOT  anticipates  ten 
or  more  respondents  annually, 
immediate  steps  will  be  taken  to  seek 
approval  from  OMB  for  an  information 
collection,  as  required  under  the 
Paperwork  Reduction  Act. 

National  Environmental  Policy  Act 

As  specified  under  §  1503  of  TIFIA, 
and  codified  under  §  182(c)(2)  of  title 
23,  U.S.C,  each  project  obtaining 
assistance  under  this  program  is 
required  to  adhere  to  the  National 
Environmental  PoUcy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.).  This 
rulemaking  simply  provides  the 
procedure  to  apply  for  credit  assistance; 
therefore,  by  itself,  this  rulemaking  will 
not  have  any  efi^ect  on  the  quality  of  the 
environment. 


Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  may  be 
used  to  cross-reference  this  action  with 
the  Unified  Agenda.  The  agency-specific 
proposed  common  rule  appears  at  the 
end  of  this  common  preamble. 

List  of  Subjects  in  23  CFR  Part  180  and 
49  CFR  Parts  261  and  640 

Credit  programs — transportation. 
Highways  and  roads,  Mass  transit. 
Railroads,  Investments,  Reporting  and 
recordkeeping  requirements. 

Text  of  the  Common  Proposed  Rule 

The  text  of  the  common  proposed  rule 
appears  below: 

PART  _— CREDIT  ASSISTANCE  FOR 
SURFACE  TRANSPORTATION 
PROJECTS 

Sec. 

.1     Purpose. 

.3    Definitions. 

.5    Limitations  on  assistance. 

.7    Application  process. 

.9    Federal  requirements. 

.11     Investment-grade  ratings. 

.13    Threshold  criteria. 

.15    Selection  criteria. 

.17    Charges. 

.19    Reporting  requirements. 

Authority:  23  U.S.C.  180-189  and  315; 
sees.  1501  etseq..  Public  Law  105-178.  112 
Stat.  107.  241.  as  amended,  49  CFR  1.48. 

§ .1    Purpose. 

This  rule  implements  a  Federal  credit 
assistance  program  for  surface 
transportation  projects. 

§ .3    Definitions. 

Eligible  project  costs  means  amounts 
substantially  all  of  which  are  paid  by,  or 
for  the  account  of,  an  obligor  in 
connection  with  a  project,  including  the 
cost  of: 

(1)  Development  phase  activities, 
including  planning,  feasibility  analysis, 
revenue  forecasting,  environmental 
review,  permitting,  preliminary 
engineering  and  design  work,  and  other 
pre-construction  activities; 

(2)  Construction,  reconstruction, 
rehabilitation,  replacement,  and 
acquisition  of  real  property  (including 
land  related  to  the  project  and 
improvements  to  land),  environmental 
mitigation,  construction  contingencies, 
and  acquisition  of  equipment;  and 

(3)  Capitalized  interest  necessary  to 
meet  market  requirements,  reasonably 


6002 


Federal  Register /Vol.  64,  No.  25 /Monday.  February  8.  1999 /Proposed  Rules 


required  reserve  funds,  capital  issuance 
expenses,  and  pther  carrying  costs 
during  construction. 

Federal  credit  instrument  means  a 
secured  loan,  loan  guarantee,  or  line  of 
credit  authorised  to  be  made  available 
hapter  with  respect  to  a 


under  this  su 
project 

Investment 
rating  catego 
higher  assigne 
project  obliga 


ide  rating  means  a 
I  of  BBB  minus,  Baa3,  or 

by  a  rating  agency  to 
Ions  offered  into  the 
capital  market^. 

Lender  meai  is  any  non-Federal 
qualified  instil  utional  buyer  as  defined 
in  §  230.144A^)  of  title  17,  Code  of 
Federal  Regulations,  known  as  Rule 
144A(a)  of  the  jSecurities  and  Exchange 
Ck)mmission  and  issued  under  the 
Securities  Act  jof  1933  (15  U.S.C.  77a  et 
sea.),  including: 

(1)  A  qualified  retirement  plan  (as 
defined  in  §  4974(c)  of  the  Internal 
Revenue  Code  of  1986]  that  is  a 
qualified  insti^tional  buyer;  and 

(2)  A  govemlnental  plan  (as  defined 
in  §  414(d)  of  the  Internal  Revenue  Code 
of  1986)  that  ii  a  qualified  institutional 
buyer. 

Line  ofcred,  t  means  an  agreement 
entered  into  b;  r  the  Secretary  with  em 
obligor  under  }  184  of  title  23.  United 
States  Code,  tc  provide  a  direct  loan  at 
a  future  date  u  pon  the  occurrence  of 
certain  events, 

Loan  guarar  tee  means  any  guarantee 
or  other  pledgi  j  by  the  Secretary  to  pay 
all  or  part  of  the  principal  of  and 
interest  on  a  l(ian  or  other  debt 
obligation  issued  by  an  obligor  and 
funded  by  a  lender. 

LcKol  servicer  means: 

(1)  A  State  infrastructure  bank 
established  under  title  23;  or 

(2)  A  State  or  local  government  or  any 
agency  of  a  Stf  te  or  local  government 
that  is  responsible  for  servicing  a 
Federal  credit  instnmient  on  behalf  of 
the  Secretary.  | 

Obligor  meaiis  a  party  primarily  Uable 
for  payment  ol  the  principal  of  or 
interest  on  a  Federal  credit  instrument, 
which  party  may  be  a  corporation, 
partnership,  jcint  venture,  trust,  or 
governmental  entity,  agency,  or 
instrumentality. 

Project  means: 

(1)  Any  sur^ce  transportation  project 
eligible  for  Federal  assistance  under  title 
23  or  chapter  53  of  title  49.  United 
States  Code.    I 

(2)  A  projea  for  an  international 
bridge  or  tunriel  for  which  an 
international  entity  authorized  imder 
Federal  or  Staie  law  is  responsible; 

(3)  A  project  for  intercity  passenger 
bus  or  rail  fac  lities  and  vehicles, 
including  faci  ities  and  vehicles  owned 
by  the  Nation;  il  Railroad  Passenger 


Corporation,  and  components  of 
magnetic  levitation  transportation 
systems;  and 

(4)  A  project  for  publicly  owned 
intermodal  surface  freight  transfer 
facilities,  other  than  seaports  and 
airports,  if  the  facilities  are  located  on 
or  adjacent  to  National  Highway  System 
routes  or  connections  to  the  National 
Highway  System. 

Project  obligation  means  any  note, 
bond,  debenture,  or  other  debt 
obligation  issued  by  an  obligor  in 
connection  with  the  financing  of  a 
project,  other  than  a  Federal  credit 
instrument. 

Rating  agency  means  a  bond  rating 
agency  identified  by  the  Securities  and 
Exchange  Commission  as  a  Nationally 
Recognized  Statistical  Rating 
Organization. 

Secured  loan  means  a  direct  loan  or 
other  debt  obligation  issued  by  an 
obligor  and  funded  by  the  Secretary  in 
connection  with  the  financing  of  a 
project  under  §  183  of  title  23,  United 
States  Code. 

State  means  any  one  of  the  fifty  states, 
the  District  of  Columbia,  or  Puerto  Rico. 

Subsidy  amount  means  the  amount  of 
budget  authority  sufficient  to  cover  the 
estimated  long-term  cost  to  the  Federal 
Government  of  a  Federal  credit 
instrument,  calculated  on  a  net  present 
value  basis,  excluding  administrative 
costs  and  any  incidental  effects  on 
governmental  receipts  or  outlays  in 
accordance  with  the  provisions  of  the 
Federal  Credit  Reform  Act  of  1990  (2 
U.S.C.  661  et  seq.). 

Substantia]  completion  means  the 
opening  of  a  project  to  vehicular  or 
passenger  traffic. 

TIFIA  means  the  Transportation 
Infrastructure  Finance  and  Innovation 
Act  of  1998. 

§ .5    Limitations  on  assistance. 

(a)  The  total  amount  of  Federal  credit 
offered  to  any  project  receiving  credit 
assistance  under  this  part  shall  not 
exceed  33  percent  of  the  anticipated 
eligible  project  costs. 

(b)  Costs  incurred  prior  to  a  project 
sponsor's  submission  of  an  application 
for  credit  assistance  may  be  considered 
in  calculating  eligible  project  costs  only 
upon  approval  of  the  Secretary.  In 
addition,  applicants  shall  not  include 
application  charges  or  any  other 
expenses  associated  with  the 
application  process  (such  as  charges 
associated  with  obtaining  the  required 
preliminary  rating  opinion  letter)  among 
the  eligible  project  costs. 

(c)  No  costs  financed  internally  or 
with  interim  funding  may  be  refinanced 
under  this  part  later  than  a  year 


following  substantial  completion  of  the 
project. 

(d)  Within  the  overall  credit 
assistance  limitation  of  33  percent  of 
eligible  project  costs,  the  EiOT  may 
consider  making  multi-year  contingent 
commitments  of  budget  authority  and 
associated  credit  assistance  for 
especially  large  projects  with  extended 
construction  periods  and  financing 
needs.  In  this  instance,  any  reservation 
of  future-year  funding  shall  be  made 
through  a  letter  of  intent  and  shall  be 
contingent  on  the  project's 
demonstrating  satisfactory  progress  to 
the  DOT.  Depending  on  the  overall 
demand  for  credit  assistance  under  this 
part,  the  DOT  may  limit  such  contingent 
commitments  to  50  percent  of  the 
budget  authority  becoming  available  in 
the  applicable  future  years.  If  such  a 
multi-year  commitment  is  made,  each 
year's  loan  will  be  tied  to  distinct, 
clearly  identified  project  segments  or 
stages. 

§ .7    Application  process. 

(a)  Public  and  private  applicants  for 
credit  assistance  imder  this  part  will  be 
required  to  submit  appUcations  to  the 
DOT  in  order  to  be  considered  for 
approval  by  the  Secretary  of 
Transportation. 

(b)  At  a  minimum,  such  applications 
shall  provide: 

(1)  Documentation  sufficient  to 
demonstrate  that  the  project  satisfies 
each  of  the  threshold  criteria  in 

§ .13  and  describe  the  extent  to 

which  the  project  satisfies  each  of  the 
selection  criteria  in  § .15. 

(2)  Background  information  on  the 
project  for  which  assistance  is  sought, 
such  as  the  project's  description,  status 
of  the  environmental  permitting 
process,  and  construction  schedule; 

(3)  Background  information  on  the 
applicant  and/or  project  sponsor; 

(4)  Historical  information,  if 
applicable,  concerning  the  applicant's 
financial  condition,  including,  for 
example,  independently  audited 
financial  statements  and  certifications 
concerning  bankruptcies  or 
delinquencies  on  other  debt;  and 

(5)  Ciurent  financial  information 
concerning  both  the  project  and  the 
applicant,  such  as  sources  and  uses  of 
funds  for  the  project  and  a  forecast  of 
cash  flows  available  to  service  all  debt 
instruments. 

(c)  An  application  for  a  project 
located  in  or  sponsored  by  more  than 
one  State  or  other  entity  shall  be 
submitted  to  the  DOT  by  just  one  State 
or  entity.  The  sponsoring  States  or 
entities  shall  designate  a  single  obligor 
for  purposes  of  applying  for,  receiving, 
and  repaying  TIFIA  credit  assistance. 
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(d)  Each  fiscal  year  for  which  Federal 
assistance  is  available  under  this  part, 
the  DOT  will  publish  a  Federal  Register 
notice  to  solicit  applications  for  credit 
assistance.  Such  notice  will  specify  the 
relevant  due  dates,  the  estimated 
amount  of  funding  available  to  support 
TIFIA  credit  instruments  for  the  current 
and  future  fiscal  years,  contact  name(s), 
and  other  details  for  that  year's 
application  submissions  and  funding 
approvals.  The  DOT  will  also  maintain 
a  centralized  mailing  list  for  sending 
notices  to  prospective  appUcants. 

§ .9    Federal  requlremmts. 

All  projects  receiving  credit  assistance 
under  this  part  shall  comply  with: 

(a)  the  relevant  requirements  of  title 
23  of  the  United  States  Code  for 
highway  projects,  chapter  53  of  title  49, 
United  States  Code,  for  transit  projects, 
and  §  5333(a)  of  title  49,  United  States 
Code,  for  rail  projects,  as  appropriate; 

(b)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d  et  seq.); 

(c)  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4321  et  seq.); 

(d)  the  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Policies 
Act  of  1970  (42  U.S.C.  4601  et  seq.);  and 

(e)  other  Federal  and  compliance 
requirements  as  may  be  applicable. 

§ .1 1    Investment-grade  ratings. 

(a)  The  full  funding  of  a  secured 
(direct]  loan,  loan  guarantee,  or  line  of 
credit  shall  be  contingent  on  the 
assignment  of  an  investment-grade 
rating  by  a  recognized  bond  rating 
agency  to  all  project  obligations  that 
have  a  lien  senior  to  that  of  the  Federal 
credit  instrument  on  the  pledged 
security. 

(b)  An  investment-grade  rating  must 
be  received  before  the  DOT  will 
disburse  any  funds. 

§ .13    Threshold  criteria. 

(a)  To  be  eligible  to  receive  Federal 
credit  assistance  under  this  part,  a 
project  shall  meet  the  following  five 
threshold  criteria; 

(1)  The  project  shall  be  included  in  a 
State  transportation  plan  and,  at  such 
time  as  the  DOT  and  project  sponsor 
initially  execute  a  credit  agreement,  in 
an  approved  State  Transportation 
Improvement  Program. 

(2)  The  State,  local  servicer,  or  other 
entity  undertaking  the  project  shall 
submit  a  project  application  to  the 
Secretary  of  Transportation; 

(3)  A  project  shall  have  eligible 
project  costs  that  are  reasonably 
anticipated  to  equal  or  exceed  the  lesser 
of  $100  million  or  50  percent  of  the 
amount  of  Federal-aid  highway  funds 
apportioned  for  the  most  recently 


completed  fiscal  year  to  the  State  in 
which  the  project  is  located  (in  the  case 
of  a  project  principally  involving  the 
installation  of  Intelligent  Transportation 
Systems  (ITS),  eligible  project  costs 
shall  be  reasonably  anticipated  to  equal 
or  exceed  $30  million); 

(4)  Project  financing  shall  be 
repayable,  in  whole  or  in  part,  from 
toils,  user  fees  or  other  dedicated 
revenue  sources;  and 

(5)  In  the  case  of  a  project  that  is 
undertaken  by  an  entity  that  is  not  a 
State  or  local  government  or  an  agency 
or  instrumentality  of  a  State  or  local 
government,  the  project  that  the  entity 
is  undertaking  shall  be  included  in  the 
State  transportation  plan  and  an 
approved  State  Transportation 
Improvement  Program  as  provided  in 
paragraph  (a)(1)  of  this  section. 

(b)  With  respect  to  paragraph  (a)(3), 
for  a  project  located  in  more  than  one 
State,  the  minimum  cost  threshold  size 
shall  be  the  lesser  of  $100  million  or  50 
percent  of  the  amoimt  of  Federal-aid 
highway  funds  apportioned  for  the  most 
recently  completed  fiscal  year  to  the 
participating  State  that  receives  the  least 
amount  of  such  funds. 

(c)  With  respect  to  paragraph  (a)(4), 
the  DOT  wrill  not  consider  current  or 
future  Federal  funds,  regardless  of 
source,  to  be  a  dedicated  revenue 
source. 

§ .15    Selection  criteria. 

(a)  The  Secretary  shall  consider  the 
following  eight  criteria  in  evaluating 
and  selecting  among  eligible  projects  to 
receive  credit  assistance: 

(1)  The  extent  to  which  the  project  is 
nationally  or  regionally  significant,  in 
terms  of  generating  economic  benefits, 
supporting  international  commerce,  or 
otherwise  enhancing  the  national 
transportation  system; 

(2)  The  creditworthiness  of  the 
project,  including  a  determination  by 
the  Secretary  that  any  financing  for  the 
project  has  appropriate  security 
features,  such  as  a  rate  covenant,  to 
ensure  repayment; 

(3)  The  extent  to  which  such 
assistance  would  foster  innovative 
public-private  partnerships  and  attract 
private  debt  or  equity  investment; 

(4)  The  likelihood  that  such  assistance 
would  enable  the  project  to  proceed  at 
an  earlier  date  than  the  project  would 
otherwise  be  able  to  proceed; 

(5)  The  extent  to  which  the  project 
uses  new  technologies,  including 
Intelligent  Transportation  Systems 
(ITS),  that  enhances  the  efficiency  of  the 
project; 

(6)  The  amount  of  budget  authority 
required  to  fund  the  Federal  credit 
instrument  made  available; 


(7)  The  extent  to  which  the  project 
helps  maintain  or  protect  the 
environment; 

(8)  The  extent  to  which  such 
assistance  would  reduce  the 
contribution  of  Federal  grant  assistance 
to  the  project. 

(b)  In  addition,  section  182(b)(2)(B)  of 
title  23,  United  States  Code,  conditions 
a  project's  approval  for  credit  assistance 
on  receipt  of  a  preliminary  rating 
opinion  letter  indicating  that  the 
project's  senior  obligations  have  the 
potential  to  attain  an  investment-grade 
rating. 

(c)  The  DOT  shall  evaluate  each 
project's  distinct  public  benefits 
(including  personal  and  freight 
mobility,  economic  development,  and 
impact  on  international 
competitiveness)  and  contribution  to 
program  goals  (including  leverage  of  the 
Federal  contribution  and  increased 
private  investment  in  surface 
transportation  infrastructure). 

(d)  The  DOT  may  give  preference  to 
those  projects  for  which  the  total 
Federal  contribution  (including  both 
credit  and  grant  assistance  from  any 
Federal  source)  requested  is  small.  This 
preference  supports  the  policy  goal  of 
the  EXDT  to  position  itself  as  a  minority- 
share  investor  in  any  project  receiving 
credit  assistance  under  TIFIA  to  induce 
significant  private  co-investment. 

(e)  The  DOT  may  also  give  preference 
to  applications  for  loan  guarantees 
rather  than  other  forms  of  Federal  credit 
assistance.  This  preference  is  consistent 
with  Federal  policy  that,  when  Federal 
credit  assistance  is  necessary  to  meet  a 
Federal  objective,  loan  guarantees 
should  be  favored  over  direct  loans, 
unless  attaining  the  Federal  objective 
requires  a  subsidy,  as  defined  by  the 
Federal  Credit  Reform  Act  of  1990, 
deeper  than  can  be  provided  by  a  loan 
guarantee. 

§ .17    Charges. 

(a)  The  DOT  will  require  a  non- 
refundable application  initiation  charge 
for  each  project  applying  for  credit 
assistance  under  TIFIA.  The  DOT  may 
also  require  an  additional  credit 
processing  charge  for  projects  selected 
to  receive  assistance.  The  proceeds  of 
any  such  charges  will  cover  a  portion  of 
the  costs  to  the  Federal  Government  of 
soliciting  and  evaluating  appHcations, 
selecting  projects  to  receive  assistance, 
and  negotiating  credit  agreements.  For 
fiscal  year  1999,  the  DOT  will  require  an 
application  initiation  charge  of  $5,000 
for  each  project  applying  for  credit 
assistance  under  TIFIA.  The  DOT  will 
not  require  any  credit  processing 
charges  for  fiscal  year  1999.  For  fiscal 
years  2000  and  beyond,  the  DOT  may 
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adjust  the  an^ount  of  the  appUcation 
initiation  charge,  and  will  determine  the 
appropriate  aimount  of  the  credit 
processing  charge,  based  on  early 
program  implementation  experience  in 
fiscal  year  19J99. 

(b)  Applic^ts  shall  not  include 
application  charges  or  any  other 
expenses  ass^iated  with  the 
application  process  (such  as  charges 
associated  with  obtaining  the  required 
preliminary  eating  opinion  letter)  in  the 
total  project  dost  for  the  purposes  of 
calculating  the  33  percent  credit 
limitation  referenced  in  § .5(a). 

(c)  If,  in  any  given  year,  there  is 
insufficient  budget  authority  to  fund  the 
credit  instrui^ent  for  a  qualified  project 
that  has  been  selected  to  receive 
assistance  under  TIFIA,  the  Secretary 
may  increasel  the  application  initiation 
charge  or  the  credit  processing  charge 
on  the  approved  applicant  to  reduce  the 
subsidy  cost  bf  that  project.  No  such 
fees  or  charges  may  be  included  among 
eligible  project  costs  for  the  purpose  of 
calculating  tHe  maximiun  33  percent 
credit  amounjt  of  TIFIA  assistance  under 
§ .5. 


lunit  G 
'ejor 


§ .19    Reporting  requirements. 

At  a  mininlum,  any  recipient  of 
Federal  credi  I  under  this  part  shall 
submit  an  am  lual  project  performance 
report  and  au  dited  financial  statements 
to  the  EXDT  within  120  days  following 
the  recipientis  fiscal  year-end  for  each 
year  during  ^f  hich  the  recipient's 
obUgation  to  the  Federal  Government 
remains  in  eqect.  The  DOT  may  conduct 
periodic  finaiicial  and  compliance 
audits  of  the  recipient  of  credit 
assistance,  as  determined  necessary  by 
the  DOT.  The  specific  credit  agreement 
between  the  recipient  of  credit 
assistance  an|d  the  DOT  may  contain 
additional  reporting  requirements. 

1.  The  Federal  Highway 
Administration  proposes  to  add  part  180 
to  23  CFR  Chapter  I  as  set  forth  at  the 
end  of  the  common  preamble. 

2.  The  Federal  Railroad 
Administratipn  proposes  to  add  part  261 
to  49  CFR  Chapter  II  as  set  forth  at  the 
end  of  the  common  preamble. 

3.  The  Federal  Transit  Administration 
proposes  to  ajdd  part  640  to  49  CFR 
Chapter  VI  a^  set  forth  at  the  end  of  the 
common  preimble. 

Appendix     l_ — Application  Checklist 

Note:  This  appendix  will  not  apfjear  in  the 
Code  of  Federal  Regulations. 

The  DOT  is  |n  the  process  of  developing 
a  standard  apdlication  form  for  credit 
assistance  for  <  urface  transportation  projects. 
This  appendix  sf>ecifies  the  documentary 
materials  that  he  DOT  is  considering  for 
inclusion  in  the  standard  application  form. 


The  following  list  of  information  items 
derives,  in  part,  from  the  DOT's  research 
concerning  State  and  Federal  credit 
assistance  programs,  as  well  as  internal  DOT 
guidance.  The  following  list  of  items 
potentially  to  be  included  in  a  standard 
application  form  is  being  provided  for  public 
comment. 

a.  Summary  of  how  the  proposed  project 
satisfies  each  of  the  threshold  criteria  in 

§ .13  and  the  extent  to  which  it  satisfies 

each  of  the  selection  criteria  in  § .15  of 

this  part.  (Each  criterion  should  be  addressed 
separately  by  the  applicant). 

b.  Project  information. 

1.  Detailed  description  of  the  project, 
including  type  of  project,  geographic 
location,  economic  impact,  public  benefits, 
and  purpose  or  purposes. 

2.  Douimentation  sufficient  to  demonstrate 
the  project's  current  inclusion  in  the  long- 
range  State  transportation  plan  and 
anticipated  inclusion  in  the  State 
Transportation  Improvement  Program  (STIP). 

3.  Copies  of  permits  and  approvals 
required  by  local,  regional.  State,  and  Federal 
agencies,  including  environmental  and  other 
p>ermits  and  approvals,  and  other 
documentation  sufficient  to  demonstrate 
compliance  with  other  statutory  and 
regulatory  requirements. 

4.  Documentation  specifying  the  project's 
status  with  regard  to  conformance  with  the 
National  Environmental  Policy  Act  of  1969 
(NEPA). 

5.  Description  of  project  construction 
phases  and  timeline. 

6.  Description  of  the  current  condition  of 
all  facilities  relating  to  the  project. 

7.  Description  of  the  maintenance  and 
operation  plan  for  the  project. 

c.  Applicant  information. 

1.  Legal  applicant's  name,  headquarters 
address,  mailing  address,  phone  and  fax 
numbers. 

2.  Primary  contact  person's  name,  title, 
address,  phone  and  fax  numbers. 

3.  Full  description  of  type  of  sponsoring 
entity  (general  partnership,  limited 
partnership,  corporation,  other),  the  parties 
forming  the  entity,  and  the  date  on  which  the 
entity  was  established. 

4.  Applicant's  tax  identification  number. 

5.  Name  of  the  entity  that  will  exercise 
ownership  control  of  project. 

6.  Names  of  the  entities  charged  with 
planning,  developing,  and  operating  the 
project. 

7.  Names  of  various  other  parties  involved 
in  the  project  with  description  of 
responsibilities  and  evidence  of  agreements 
or  commitments. 

8.  Disclosure  of  current  or  past  litigation 
involving  the  p)arties  that  will  own,  plan, 
develop  and/or  operate  the  project. 

d.  Historical  financial  information  relating 
to  the  applicant. 

1.  Signed,  audited  financial  statements. 

2.  Credit  references  or  release  forms. 

3.  Federal  income  tax  returns. 

4.  Certification  and/or  resolution  of  any 
delinquency  or  default  on  Federal  debt. 

5.  Bankruptcy  history. 

e.  Initial  financial  plan  for  the  project. 
1.  Initial  total  cost  estimate. 

i.  Costs  of  feasibility  studies. 


ii.  Costs  of  preliminary  engineering. 

iii.  Costs  of  environmental  assessment. 

iv.  Costs  of  right  of  way. 

V.  Costs  of  construction. 

vi.  Costs  of  construction  engineering/ 
inspection. 

vii.  Costs  of  project  management. 

viii.  Costs  relating  to  financing. 

ix.  Proposed  cost  containment  strategies 
(e.g.,  design-build,  use  of  cost  control  teams, 
management  cost  control  strategies,  and 
value  engineering). 

2.  Implementation  plan  for  the  project, 
i.  Schedule,  presented  in  annual 

increments,  for  completing  and  operating  the 
project  based  on  initial  base  year  costs 
adjusted  for  inflation  and  any  cost  escalation. 

ii.  Methodology  for  all  cost  assumptions. 

iii.  Sources  of  potential  future  cost 
estimates  (e.g.,  environmental  costs,  litigation 
costs,  overtime  costs,  and  value  engineering 
savings). 

3.  Funding  sources:  all  proposed  sources 
and  uses  of  project  funds  presented  as  annual 
amounts. 

i.  Supporting  documentation  to  verify  the 
availability  of  all  sources  of  public  and 
private  funding. 

ii.  Comparison  of  annual  amounts  available 
for  project  obligations  versus  annual 
obligation  needs. 

4.  Cash  flows:  Long-term  pro-forma  cash 
flow  projection  clearly  delineating  all  cash 
flows  by  category  (revenues  and  expenses) 
and  subcategory  (e.g.,  operations  and 
maintenance,  debt  service  to  senior 
bondholders,  debt  service  to  the  Federal 
Government,  reserves)  and  specifying 
coverage  ratios  for  each  year. 

5.  Type  of  Federal  credit  assistance  that  the 
applicant  is  requesting  and  proposed  terms 
(e.g.,  amount,  maturity,  allowances  for 
prepayment  and  deferral). 

6.  Proposed  timing  and  use  of 
disbursements  of  requested  Federal  credit 
assistance. 

7.  Proposed  collateral/security  for  Federal 
credit  assistance. 

8.  Copy  of  preliminary  rating  opinion  letter 
on  senior  debt  obligations  from  at  least  one 
nationally  recognized  rating  agency. 

9.  Copy  of  narrative  financial  analysis  and/ 
or  feasibility  study,  including  documentation 
to  support  revenue  projections,  such  as  traffic 
studies  and  regional  economic  projections,  as 
applicable. 

10.  For  loan  guarantees,  additional 
documentation  including  copies  of  the 
obligation  agreement  between  the  proposed 
guaranteed  lender  and  borrower,  background 
information  on  the  proposed  guaranteed 
lender,  and  other  data  sp)ecifically  pertaining 
to  a  loan  guarantee. 

f.  Any  other  information  which  the  DOT 
may  deem  necessary  for  project  evaluation 
and  selection. 


Federal  Register /Vol.  64,  No.  25 /Monday,  February  8.  1999 /Proposed  Rules 


6005 


Issued  in  Washington,  DC  on  January  28, 
1999. 

Kenneth  R.  Wykle, 

Federal  Highway  Administration 

Administrator. 

Jolene  M.  Molitoris, 

Federal  Railroad  Administration 

Administrator. 

Gordon  J.  Linton, 

Federal  Transit  Administration 
Administrator. 

(FR  Doc.  99-2637  Filed  2-5-99;  8:45  am) 

BILUNG  CODE  4S10-22-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 
[0H-244-F0R] 

Ohio  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

bearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  tbe  Ohio 
regulatory  program  (Ohio  program) 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Ohio  is  proposing  revisions  to  section 
1513-3-21  of  the  Ohio  Administrative 
Code  (OAC)  as  it  relates  to  awards  of 
costs  and  expenses,  including  attorney's 
fees,  arising  in  connection  with  appeals 
heard  by  the  Reclamation  Commission. 
The  amendment  is  intended  to  revise 
the  Ohio  program  to  be  consistent  with 
its  statute  at  Ohio  Revised  Code  (ORC) 
§  1513.13(E)  as  well  as  the 
corresponding  Federal  regulations. 
DATES:  If  you  submit  written  comments, 
they  must  be  received  by  4:00  p.m., 
[E.D.T.]  March  10, 1999.  If  requested,  a 
public  hearing  on  the  proposed 
amendment  will  be  held  on  March  5, 
1999.  Requests  to  speak  at  the  hearing 
must  be  received  by  4:00  p.m.,  on 
February  23.  1999. 

ADDRESSES:  Mail  or  hand-deliver  your 
written  comments  and  requests  to  speak 
at  the  hearing  to  George  Rieger,  Field 
Branch  Chief,  at  the  address  listed 
below. 

You  may  review  copies  of  the  Ohio 
program,  the  proposed  amendment,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  docxmient  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 


excluding  holidays.  You  may  receive 
one  free  copy  of  (he  proposed 
amendment  by  contacting  OSM's 
Appalachian  Regional  Coordinating 
Center. 

George  Rieger,  Field  Branch  Chief, 
Appalachian  Regional  Coordinating 
Center,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  3 
Parkway  Center,  Pittsburgh  PA  15220, 
Telephone:  (412)  937-2153. 
Ohio  Division  of  Mines  and 
Reclamation,  1855  Fountain  Square 
Court,  Columbus,  Ohio  43244, 
Telephone:  (614)  265-1076. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Rieger,  Field  Branch  Chief, 
Appalachian  Regional  Coordinating 
Center,  Telephone:  (412)  937-2153. 
Internet:  grieger@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program 

On  August  16,  1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  You  can  find  background 
information  on  the  Ohio  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  in  the  August  10, 
1982,  Federal  Register  (47  FR  34688). 
You  can  find  later  actions  on  conditions 
of  approval  and  program  amendments  at 
30  CFR  935.11,  935.15.  and  935.16. 

II.  Description  of  the  Proposed 
Amendment 

By  letter  dated  January  21, 1999 
(Administrative  Record  No.OH-21 77- 
00)  Ohio  submitted  proposed 
amendments  to  its  program  concerning 
award  of  costs  and  fees  in  connection 
with  appeals  heard  by  the  Reclamation 
Commission.  Ohio  submitted  the 
proposed  amendments  at  its  own 
initiative.  The  changes  proposed  by 
Ohio  in  the  amendment  are  discussed 
briefly  below: 

OAC  1513-3-21  Award  of  costs  and 
expenses. 

(a)  Paragraphs  (A)  and  (B)  are 
amended  by  changing  the  reference 
from  the  "board  of  review"  to  the 
"Reclamation  Commission"  and 
specifically  requiring  that  a  petition  for 
costs  and  expenses  including  attorney's 
fees  be  submitted  in  accordance  with 
Section  1513.13(E)  and  (E)(1)(c)  of  the 
ORC. 

(b)  New  paragraph  (C)  is  added  to 
specify  that  a  decision  by  the  Chief  of 
the  Division  of  Mines  and  Reclamation 
granting  or  denying  in  whole  or  in  part 
a  request  for  an  award  of  costs  and 
expenses  including  attorney's  fees  made 
under  Section  1513.13(E)(1)(a)  or 
1513.13(E)(1)(b)  of  the  ORC  shall  be 
appealable  to  the  commission  under 
SecUon  1513.13(A)  of  the  ORC. 


(c)  Existing  Paragraph  (C)  pertaining 
to  the  contents  of  a  petition  is  re- 
numbered as  (D)  and  further  amended 
by  including  the  specific  references  to 
the  ORC  included  in  (a)  and  (b)  above. 

(d)  Existing  Paragraphs  (D),(E)  and  (F) 
are  re-numbered  as  (E),  (F),  and  (G)  and 
are  further  amended  by  changing  the 
references  from  the  board  to  the 
Reclamation  Commission. 

III.  Public  Comment  Procedures 

According  to  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  comments  on 
whether  the  proposed  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
determine  the  amendment  to  be 
adequate,  it  will  become  part  of  the 
Ohio  program. 

Written  Comments 

Your  written  comments  should  be 
specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  your 
recommendations.  Comments  received 
after  the  time  indicated  under  "DATES" 
or  at  locations  other  than  the 
Appalachian  Regional  Coordinating 
Center  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  you  should  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m..  [E.D.T.j  on 
February  23, 1999.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  speak  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  a  written  statement  at  the  time 
of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  also  allow 
us  to  prepare  adequate  responses  and 
appropriate  questions. 

The  pubhc  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  beard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 
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Public  Meetii  ig 

If  only  one  person  requests  an 
opportunity  jo  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may]  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  not  ces  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

TV.  Procedural  Determinations 

Executive  Order  12866 


This  rule  is 
the  Office  of 
(OMB)  undei 
(Regulatory 

Executive 


exempted  from  review  by 
anagement  and  Budget 
Executive  Order  12866 
lanning  and  Review). 

ier  12988 


The  Departnent  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  executive  Order  12988 
(Civil  JusticeJReform)  and  has 
determined  tnat,  to  the  extent  allowed 
by  law,  this  liule  meets  the  applicable 
standards  of  kubsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  dtafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  md  505  of  SMCRA  (30 
U.S.C.  1253  jnd  1255)  and  30  CFR 
730.11.  732.1 5,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  an(  I  program  amendments 
submitted  by  tbe  States  must  be  based 
solely  on  a  di  jtermination  of  whether  the 
submittal  is  ( onsistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  En\  ironmental  Policy  Act 

No  enviror  mental  impact  statement  is 
required  for  I  his  rule  since  section 
702(d)  of  SIvflCRA  (30  U.S.C.  1292(d)) 
provides  thaj  agency  decisions  on 
proposed  Stalte  regulatory  program 
provisions  dc  not  constitute  major 
Federal  actic  ns  within  the  meaning  of 
section  102(;  )(C)  of  the  National 
Environmenlal  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Hpduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  appn  ival  by  OMB  under  the 


Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.),  this  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  i.e.,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 

List  of  Subiects  in  30  CFR  935 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Dated:  )anuary  29,  1999.  , 

Allen  D.  Klein, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

[FR  Doc.  99-2899  Filed  2-5-99;  8:45  am) 

BILUNQ  CODE  4310-05-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[CGD  05-88-043] 
RIN2115-AA97 

Safety  Zone;  Atlantic  Ocean,  Vicinity  of 
Cape  Henlopen  State  Park,  DE 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Delaware  Aerospace 
Education  Foundation  plans  to  launch  a 
Super  Loki  Meteorological  Rocket  from 
Cape  Henlopen  State  Park  on  the  second 
Satiurday  of  May  each  year.  The  Coast 
Guard  proposes  to  establish  a  Safety 
Zone  in  the  Atlantic  Ocean  near  Cape 


Henlopen  State  Park,  Delaware  to 
protect  spectators  and  vessels  from  the 
potential  hazards  associated  with  this 
launch. 

DATES:  Comments  must  be  received  on 
or  before  March  25,  1999. 
ADDRESSES:  Comments  may  be  mailed  to 
Commanding  Officer,  USCG  MSO/ 
Group  Office,  1  Washington  Avenue, 
Philadelphia,  Pennsylvania  19147- 
4395,  Attention:  Chief  Petty  Officer 
Ward,  or  hand-delivered  to  the  same 
address  between  8  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (215) 
271-4888.  Comments  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  Fallacy  or 
Chief  Petty  Officer  Ward,  Project 
Managers,  Waterways  and  Waterfront 
Facilities  Branch,  at  (215)  271-4888. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  views, 
data,  or  argimients.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  05-98-043)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  appUes,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unbound  format,  no  larger  than 
8V2  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing.  Persons  may 
request  a  public  hearing  by  writing  to 
the  address  listed  under  ADDRESSES.  The 
request  should  include  the  reasons  why 
a  hearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

The  Delaware  Aerospace  Education 
Foundation  plans  to  launch  a  Super 
Loki  Meteorological  Rocket  from  Cape 
Henlopen  State  Park  each  year  on  the 
second  Satiu-day  in  May  for  the  purpose 
of  collecting  meteorological  data.  If  the 
Saturday  launch  is  canceled  due  to 
inclement  weather,  it  will  be  scheduled 
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for  the  next  day.  The  rocket  motor  is 
expected  to  splash  down  within  2 
nautical  miles  of  the  launch  point.  This 
proposed  safety  zone  is  necessary  to 
protect  spectators  and  transiting  vessels 
from  the  potential  hazards  associated 
with  the  launch  and  the  subsequent 
splashdown  of  the  rocket  motor. 

Although  the  exact  launch  time  is 
subject  to  change  due  to  weather,  the 
entire  launch/splashdown  process  is 
expected  to  occur  between  2  p.m.  and 
4:30  p.m.  The  Coast  Guard  will 
announce  via  Broadcast  Notice  to 
Mariners  the  anticipated  day  (either 
Saturday  or  Sunday)  and  time  of  the 
launch  and  will  grant  general 
permission  to  enter  the  safety  zone 
during  those  times  in  which  the  launch 
and  spent  rocket  motor  do  not  pose  a 
hazard  to  mariners.  Because  the 
hazardous  condition  is  expected  to  last 
for  only  2  V2  hours  of  one  day,  and 
because  general  permission  to  enter  the 
safety  zone  will  be  given  during  non- 
hazardous  times,  the  impact  of  this  rule 
on  commercial  and  recreational  traffic  is 
expected  to  be  minimal. 

The  rocket  payload,  assisted  by 
parachute,  is  expected  to  splash  down 
in  the  Atlantic  Ocean  approximately  22 
nautical  miles  southeast  of  the  launch 
point,  which  is  an  area  outside  of  the 
proposed  safety  zone.  The  Coast  Guard 
advises  all  marine  traffic  to  exercise 
caution  when  tremsiting  that  area  during 
launch  times. 

Discussion  of  Proposed  Rule 

The  proposed  safety  zone  would 
include  an  8  square  mile  section  of  the 
Atlantic  Ocean  adjacent  to  the  launch 
site  at  Cape  Henlopen  State  Park  in 
Delaware.  Specifically,  the  proposed 
safety  zone  would  include  the  waters  of 
the  Atlantic  Ocean  that  are  within  the 
area  bounded  by  a  line  drawn  north 
from  the  tip  of  Cape  Henlopen  located 
latitude  38''48.2'  North,  longitude 
ZS'OS.S'  West,  to  a  point  located  at 
latitude  38''49.4'  North,  longitude 
yS'OS.S'  West;  then  east  to  a  point 
located  at  latitude  38°49.4'  North, 
longitude  75''01.4'  West;  then  south  to  a 
point  located  at  latitude  38''43.0'  North, 
longitude  75''01.4'  West;  then  west  to  a 
point  on  the  shoreline  located  at 
latitude  38''43.0'  North,  longitude 
75''04.5'  West. 

The  proposed  safety  zone  is  necessary 
to  protect  spectators  and  transiting 
vessels  from  the  potential  hazards 
associated  with  the  launch  of  the  Super 
Loki  Meteorological  Rocket  and  the 
subsequent  spashdowTi  of  the  rocket 
motor.  The  safety  zone  would  be  in 
effect  on  the  second  Saturday  in  May 
and  the  following  day.  Vessels  would  be 
prohibited  from  transiting  through  the 


safety  zone  without  first  obtaining 
permission  fitim  the  Captain  of  the  Port 
of  Philadelphia.  The  Captain  of  the  Port 
would  announce  via  Broadcast  Notice  to 
Mariners  the  anticipated  day  and  time 
of  the  launch  and  grant  general 
permission  to  enter  the  safety  zone 
during  all  non-hazardous  times. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  poUcies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  regulated  area 
would  be  limited  to  8  square  miles  and 
permission  to  enter  the  area  would  be 
denied  only  during  the  2V2  hours  in 
which  the  rocket  launch  poses  a  hazard. 
Therefore,  the  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  is 
unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  Entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  The  proposed  regulated 
area  would  be  limited  to  8  square  miles 
and  permission  to  enter  it  would  be 
withheld  for  about  2V2  hours  each  year. 
Because  it  expects  the  impact  of  this 
proposal  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b).  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  Collection 
of  Information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  imder  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  figure  2-1, 
paragraph  {34)(g),  of  COMDTINST 
M16475.1C,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
in  the  rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  Safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191: 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5: 
49  CFR  1.46. 

2.  A  new  Section  165.535  is  added  to 
read  as  follows: 

§  165.535    Safety  Zone:  Atlantic  Ocean, 
Vicinity  of  Cape  Henlopen  State  Park, 
Delaware. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  the  Atlantic 
Ocean  that  are  wathin  the  area  bounded 
by  a  line  drawn  north  from  the  tip  of 
Cape  Henlopen  located  at  latitude 
38°48.2'  North,  longitude  75°05.5'  West, 
to  a  point  located  at  latitude  38''49.4' 
North,  longitude  75°05.5'.  West;  thence 
east  to  a  point  located  at  latitude 
38°49.4'  North,  longitude  75°01.4'  West; 
thence  south  to  a  point  located  at 
latitude  38°43.0'  North,  longitude 
75°01.4'  West;  thence  west  to  a  point  on 
the  shoreline  located  at  latitude  38°43.0' 
North,  longitude  75°04.5'  West.  All 
coordinates  reference  Datum:  NAD 
1983. 

(b)  Regulation.  The  general 
regulations  governing  safety  zones 
contained  in  §  165.23  apply.  Vessels 
may  not  enter  the  safety  zone  without 
first  obtaining  permission  from  the 
Captain  of  the  Port  (COTP) 
Philadelphia. 

(c)  Effective  Dates.  This  rule  is 
effective  annually  on  the  second 
Saturday  in  May  and  the  following  day. 

(d)  General  Information. 

(1)  Those  times  during  which 
hazardous  conditions  exist  inside  the 
safety  zone  v«ll  be  announced  via 
Broadcast  Notice  to  Mariners.  General 
permission  to  enter  the  safety  zone  will 
be  broadcast  during  non-hazardous 
times. 
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(2)  The  CC  TP  Philadelphia  and  the 
Duty  Officer  at  the  Marine  Safety  Office, 
Philadelphia ,  Pennsylvania,  can  be 
contacted  at  Itelephone  number  (215) 
271-4940  anid  on  VHP  channels  13  and 
16. 

(3)  The  CdTP  Philadelphia  may 
authorize  and  designate  any  Coast 
Guard  commissioned,  warrant,  or  petty 
officer  to  act  on  his  behalf  in  enforcing 
this  safety  zone. 

Dated:  Januiiy  25. 1999. 
T.E.  Bernard, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander.  Fifth  Coast  Guard  District. 
(FR  [Doc.  99-2^73  Filed  2-5-99;  8:45  am] 

B4LUNG  CODE  4910-15-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart|52 

[MN55-01 -7210b;  MN56-01 -7281b;  MN57- 
01 -7282b;  FRi.-6230-4] 

Approval  and  Promulgation  of  State 
implementa^on  Plans;  Minnesota 

AGENCY:  Env  ronmental  Protection 
Agency  (EPi^ ). 
ACTION:  Prop  ased  rule. 


SUMMARY:  In 
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interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  March  10, 1999. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-IBJ),  U.S. 
Environmental  Protection  Agency.  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christos  Panos  at  (312)  353-8328. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  above 
address.  (Please  telephone  Christos 
Panos  at  (312)  353-8328  before  visiting 
the  Region  5  Office.) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 
relations.  Particulate  matter.  Sulfur 
dioxide. 

Dated:  January  19, 1999. 
JoLynn  Traub, 

Acting  Regional  Administrator,  Region  5. 
|FR  Doc.  99-2786  Filed  2-5-99;  8:45  am] 
BILUNO  CODE  6S«0-6(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  83 

[FRL-6230-7] 
RIN2060-AI11 

Control  of  Emissions  From  New 
Nonroad  Spark-Ignition  Engines  Rated 
Above  19  Kilowatts  and  New  Land- 
Based  Recreational  Spark-Ignition 
Engines 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Proposed  Finding. 

SUMMARY:  EPA  proposes  a  finding  that 
nonroad  spark-ignition  engines  rated 
above  19  kilowatts,  as  well  as  all  land- 
based  recreational  nonroad  spark- 
ignition  engines,  cause  or  contribute  to 
air  quality  nonattainment  in  more  than 
one  ozone  or  carbon  monoxide 
nonattainment  area.  EPA  also  proposes 
a  finding  that  particulate  matter 
emissions  fi-om  these  engines  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  This  proposal 
does  not  address  marine  propulsion 
engines. 


DATES:  EPA  requests  comment  on  this 
proposal  no  later  than  April  12, 1999. 
EPA  will  hold  a  public  hearing  on  this 
proposed  finding  on  March  11, 1999  if 
one  is  requested  on  or  before  February 
23,  1999. 

ADDRESSES:  Materials  related  to  this 
action  are  contained  in  Public  Docket 
A-9&-01,  located  at  room  M-1500, 
Waterside  Mall  (ground  floor),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington,  DC  20460. 
Anyone  may  inspect  the  docket  from 
8:00  a.m.  until  5:30  p.m.,  Monday 
through  Friday.  EPA  may  charge  a 
reasonable  fee  for  copying  docket 
materials. 

Send  comments  on  this  notice  to 
Public  Docket  A-98-01  at  the  above 
address.  EPA  requests  that  you  also 
send  a  copy  of  any  comments  to  Alan 
Stout,  U.S.  EPA,  2000  Traverwood 
Drive,  Ann  Arbor,  MI  48105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Stout  (734)  214-4805. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
established  emission  standards  for 
several  nonroad  engine  categories.  The 
categories  of  nonroad  engines  for  which 
standards  currently  exist  cover  a  variety 
of  applications,  including  farm  and 
construction  equipment,  marine  vessels, 
locomotives,  and  lawn  and  garden 
equipment.  Lawn  and  garden  equipment 
uses  nonroad  spark-ignition  engines,  but 
these  engines  are  generally  rated  below 
19  kW.  Emission  standards  targeting 
lawn  and  garden  engines  therefore 
apply  only  to  engines  rated  at  or  below 
19  kW. 

In  contrast,  nonroad  spark-ignition 
engines  rated  above  19  kW  (25  hp)  and 
all  spark-ignition  engines  used  in  land- 
based  recreational  applications  are  not 
currently  subject  to  federal  emission 
standards. '  With  this  document,  EPA  is 
begiiming  the  process  leading  to 
eventual  emission  standards  for  these 
engines. 

L  Statutory  Authority 

Section  213(a)(1)  of  the  Clean  Air  Act, 
42  U.S.C.  7547(a),  requires  that  the 
Agency  study  the  emissions  from  all 
categories  of  nonroad  engines  and 
equipment  (other  than  locomotives)  to 
determine,  among  other  things,  whether 
these  emissions  "cause  or  significantly 
contribute  to  air  pollution  which  may 
reasonably  be  anticipated  to  endanger 
pubUc  health  and  welfare."  Section 
213(a)(2)  further  requires  EPA  to 
determine,  through  notice  and 
comment,  whether  the  emissions  of 


'  For  the  purptoses  of  this  document,  all  references 
to  sparli-ignition  engines  rated  atrave  19  kW 
includes  marine  auxiliary  engines,  but  excludes 
marine  propulsion  engines. 
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carbon  monoxide  (CO),  volatile  organic 
compounds  (VOCs),  and  oxides  of 
nitrogen  (NOx)  found  in  the  above  study 
significantly  contributes  to  ozone  or  CO 
concentrations  in  more  than  one  ozone 
or  CO  nonattainment  area.  With  such  a 
determination  of  significance,  section 
213(a](3]  requires  the  Agency  to 
establish  emission  standards  applicable 
to  CO,  VOC,  and  NOx  emissions  from 
classes  or  categories  of  new  nonroad 
engines  and  vehicles  that  cause  or 
contribute  to  such  air  pollution. 
Moreover,  if  EPA  determines  that  any 
other  emissions  from  new  nonroad 
engines  contribute  significantly  to  air 
pollution,  EPA  may  promulgate 
emission  standards  under  section 
213(a)(4)  regulating  emissions  from 
classes  or  categories  of  new  nonroad 
engines  that  EPA  finds  contribute  to 
such  air  pollution. 

As  directed  by  the  Clean  Air  Act,  EPA 
conducted  a  study  of  emissions  from 
nonroad  engines,  vehicles,  and 
equipment  in  1991. ^  Based  on  the 
results  of  that  study,  referred  to  as 
NEVES,  EPA  determined  that  emissions 
of  NOx,  HC,  and  CO  from  nonroad 
engines  and  equipment  contribute 
significantly  to  ozone  and  CO 
concentrations  in  more  than  one 
nonattainment  area  (see  59  PR  31306, 
June  17. 1994).3  Given  this 
determination,  section  213(a)(3)  of  the 
Act  requires  EPA  to  promulgate 
emissions  standards  for  those  classes  or 
categories  of  new  nonroad  engines. 


vehicles,  and  equipment  that  in  EPA's 
judgment  cause  or  contribute  to  such  air 
pollution.  EPA  is  proposing  in  this 
document  that  nonroad  SI  engines  rated 
above  19  kW  and  all  land-based 
recreational  nonroad  SI  engines  "cause 
or  contribute"  to  such  air  pollution. 
Where  EPA  determines  that  other 
emissions  from  noru-oad  engines, 
vehicles,  or  equipment  significantly 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
pubUc  health  or  welfare,  section 
213(a)(4)  authorizes  EPA  to  establish 
(and  from  time  to  time  revise)  emission 
standards  from  those  classes  or 
categories  of  new  nonroad  engines, 
vehicles,  and  equipment  that  EPA 
determines  cause  or  contribute  to  such 
air  pollution,  taking  into  account  cost, 
noise,  safety  and  energy  factors 
associated  with  the  application  of 
technology  used  to  meet  the  standards. 
EPA  has  made  this  determination  for 
emissions  of  particulate  matter  (PM)  and 
smoke  from  nonroad  engines  (see  59  FR 
31306,  June  17,  1994).  In  that 
rulemaking,  EPA  found  that  smoke 
emissions  from  nonroad  engines 
significantly  contribute  to  such  air 
pollution  based  on  smoke's  relationship 
to  the  particulate  matter  that  makes  up 
smoke.  Particulate  matter  can  be  inhaled 
into  the  lower  lung  cavity,  posing  a 
potential  health  threat.  EPA  cited  recent 
studies  associating  PM  with  increased 
mortality.  EPA  also  noted  smoke's 
impact  on  visibility  and  soiling  of  urban 


buildings  and  other  property.*  EPA  also 
promulgated  standards  for  emissions  of 
PM  and  smoke  from  nonroad  diesel 
engines  in  that  rulemaking.  With  this 
document,  EPA  is  proposing  to  find  that 
emissions  of  PM  from  nonroad  SI 
engines  rated  above  19  kW  and  all  land- 
based  recreational  nonroad  SI  engines 
"cause  or  contribute"  to  such  air 
pollution,  taking  cost,  noise,  safety  and 
energy  factors  into  accoimt. 

n.  Emission  Modeling 

EPA  is  in  the  process  of  developing  its 
updated  Nonroad  Emissions  Model, 
which  computes  nationwide  emission 
levels  for  a  wide  variety  of  nonroad 
engines.  The  model  incorporates 
information  on  emission  rates,  operating 
data,  and  population  to  determine 
annual  emission  levels  of  various 
pollutants.  Population  and  operating 
data,  including  load  factor  and 
operating  rate,  are  determined 
separately  for  dozens  of  different 
applications.  Load  factor  refers  to  the 
degree  to  which  an  engine  is  loaded, 
with  full-power  operation  indicated  by 
a  load  factor  of  1.0.  In  addition  to 
gasoline,  Large  SI  engines  can  operate 
on  liquefied  petroleum  gas  (LPG)  or 
compressed  natural  gas  (CNG).  An  EPA 
memorandum  describes  the  detailed 
inputs  and  methodology  for  this 
modeling.'  Some  of  the  key  operating 
parameters  from  the  model  are 
reproduced  in  Tables  1  and  2. 


Table  i— Operating  Parameters  and  Population  Estimates  for  Various  Applications  of  Engines  Rated 

Above  1 9  kW 


Application 


Load 
factor 


Hours 


per  year 


1996 


population 


2010 


population 


Percent 


LPG/CNG 


Forklift  

Generator 

Welder 

Commercial  turf  

Pump 

Air  compressor 

Baler 

Irrigation  set 

Aerial  lift  

Scrubt)er/sweeper 

Chipper/grinder  

Leaf  blower/vacuum ..... 

Oil  field  equipment 

Sprayer  

Trencher 

Specialty  vehicle/cart  ... 

Skid/steer  loader 

Other  general  industrial 
Rul)ber-tired  loader 


0.30 
0.68 
0.51 
0.60 
0.69 
0.56 
0.62 
0.60 
0.46 
0.71 
0.78 
0.75 
0.90 
0.65 
0.66 
0.58 
0.58 
0.54 
0.71 


1500 
115 
208 
733 
221 
484 

68 
716 
361 
516 
488 

56 
1104 

80 
402 

65 
310 
713 
512 


442,000 

205,990 

55.495 

41.440 

41,104 

24.182 

21.937 

17,800 

15,734 

14.154 

12.218 

10.823 

8.792 

8.635 

8.168 

7.833 

7.795 

3.987 

3,476 


547.063 

202.177 

67.872 

55.074 

44.830 

28.633 

27.597 

9,724 

15.555 

13.955 

16,262 

14,384 

8,924 

10.863 

9.604 

8.726 

9.164 

3.942 

4.088 


95 
50 
50 

0 
50 
50 

0 
50 
SO 
50 
50 

0 
100 

0 
50 
50 
50 
50 
50 


2  "Nonroad  Engine  and  Vehicle  Emission  Study — 
Report  and  Apf>endices."  EPA-21A-201,  November 
1991  (available  in  Air  docket  A-96-40). 

'The  terms  HC  (hydrocarbon)  and  VOC  (volatile 
organic  carbon)  refer  to  similar  sets  of  chemicals 
and  are  generally  used  interchangeably. 


'The  nonroad  study  (NEVES)  found  that  nonroad 
sources  are  resp>onsible  for  approximately  5.55%  of 
the  total  anthropogenic  inventory  of  PM  emissions 
and  over  one  percent  of  total  PM  emissions  in  six 
to  ten  of  the  thirteen  nonattainment  areas  surveyed. 


'  "Emission  Modeling  for  Large  SI  Engines,"  EPA 
memorandum  from  Alan  Stout  to  Docket  A-98-01 
(document  II-B-01),  January  28, 1999.        '^ 


6010 


Federal  Register/Vol.  64.  No.  25 /Monday,  February  8,  1999/Proposed  Rules 


Table  i  .-I-Operating  Parameters  and  Population  Estimates  for  Various  Applications  of  Engines  Rated 

Above  19  kW— Continued 


Application 


Load 
factor 


Hours 


per  year 


1996 


population 


2010 


population 


Percent 


LPG/CNG 


landling 


Gas  compressor 
Paving  equipmjnt 
Terminal  tracto ' 

Bore/drill  rig 

Ag.  tractor 

Concrete/indu^al  saw 
Rough  terrain  I  xklift 

Roller 

Crane  

Other  material 

Paver 

Other  agricultu^  equipment 
Other  construcfon 
Pressure  wash*r 
Aircraft  support 
Crushing/processing  equip 

Surfacing  equipment 

Tractor/loader/t)ackhoe  

Hydraulic  powef  unit 

Other  lawn  &  gprden  

Refrigeration/Ap  


0.60 
0.59 
0.78 
0.79 
0.62 
0.78 
0.63 
0.62 
0.47 
0.53 
0.66 
0.55 
0.48 
0.85 
0.56 
0.85 
0.49 
0.48 
0.56 
0.58 
0.46 


8500 
175 
827 
107 
550 
610 
413 
621 
415 
386 
392 
124 
371 
115 
681 
241 
488 
870 
450 
61 
605 


3.023 

2.996 

2,905 

2,618 

2,152 

2,133 

1,933 

1,596 

1.584 

1.535 

1.337 

1.234 

1.222 

1.207 

840 

532 

481 

416 

339 

333 

163 


1.620 

3.524 

2.872 

3,080 

2.707 

2.509 

2.273 

1.878 

1.864 

1.518 

1.573 

1,552 

1.436 

2.271 

1.238 

628 

567 

489 

384 

443 

226 


100 
SO 
50 
50 

0 
50 
50 
50 
50 
50 
50 

0 
50 
50 
SO 
SO 
SO 
SO 
50 

0 
100 


Table 


2.— Operating  Parameters  and  Population  Estimates  for  Land-Based  Recreational  Engines 


Application 


Load  factor 


Hours 
per  year 


1996 
population 


2010 
population 


Percent 
2-stroke 


ATV/Nonroad  Iflotorcycle* 

Snowmobile  ..4 

Specialty  vehicje 


0.72 
0.81 
0.58 


135 

121 

65 


1.743,801 

1,289,302 

413.492 


1,880.196 

1,390.148 

445.853 


19 
100 

43 


•  Including  mjni-tjikes,  mopeds,  and  go-carts. 

Emission  modeling  runs  for  the  years 
2000  and  2010  are  summarized  in 
Tables  3  and  4.  These  tables  show 
relative  conti  ibutions  of  the  different 
mobile  souro ;  categories  to  the  overall 
emissions  inventory.  Of  the  total 
emissions  from  mobile  sources,  nonroad 
SI  engines  ral  ed  above  19  kW  contribute 
1  percent,  2  fercent,  3  percent,  and  0.4 
percent  of  HC.  NOx,  CO,  and  PM 
emissions  in  the  year  2000.  The  results 
for  land-based  recreational  engines 
reflect  the  mi  ich  different  emissions 
profile  from  Iwo-stroke  engines.  These 
engines  are  estimated  to  contribute  1 5 


percent  of  mobile  source  HC  emissions, 
9  percent  of  CO  emissions,  and  0.2 
percent  of  NOx  emissions.  PM 
emissions  from  land-based  recreational 
engines  amount  to  2  percent  of  total 
mobile  source  emissions.  Since  highway 
engines  account  for  a  large  fraction  of 
mobile  source  emissions,  as  shown  in 
Tables  3  and  4.  the  contribution  of  these 
engines  as  a  percentage  of  total  nonroad 
emissions  will  be  significantly  higher 
than  that  from  total  mobile  sources 
emissions. 

These  emission  figures  are  projected 
to  change  somewhat  by  2010.  The 


contribution  of  CO  emissions  from  SI 
engines  above  19  kW  increases  to  4 
percent  and  the  contribution  of  HC  and 
CO  emissions  from  land-based 
recreational  engines  increases  to  19 
percent  and  1 1  percent.  Population 
growth  and  the  effects  of  regulatory 
control  programs  are  factored  into  these 
later  emissions  estimates.  Table  4  shows 
that  the  relative  importance  of 
uncontrolled  engines  grows  over  time  as 
other  engines  reduce  their  emission 
levels.  The  effectiveness  of  all  control 
programs  is  offset  by  the  anticipated 
growth  in  engine  populations. 


Table  3.— Modeled  Annual  Emission  levels  for  Mobile  Source  Categories  in  2000 

[Thousand  short  tons.] 


Category 


NOx 


tons 


percent 


HC 


tons 


percent 


CO 


tons 


percent 


PM 


tons 


percent 


•9 


Nonroad  SI  > 
Recreational  S 
Nonroad  SI  < 

Marine  SI  

Nonroad  diese 
Manne  diesel 
Loconwtive  . 
Aircraft  


kW  . 
equip. 
9kW  . 


227 

25 

82 

39 

2,803 

206 

1.075 

178 


2 

0.2 
0.7 
0.4 

25 
2 

10 
2 


57 

1,100 

623 

609 

371 

45 

46 

183 


1 
15 
8 
8 
5 
1 
1 
2 


2,060 

6,652 

13,859 

2,177 

1.002 

76 

104 

1,017 


3 
9 
19 
3 
1 

0.1 
0.1 
1 


3 
16 
14 
30 
306 
30 
27 
39 


0.4 
2 
2 
4 
44 
4 
4 
6 
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Table  3.— Modeled  Annual  Emission  Levels  for  Mobile  Source  Categories  in  2000— Continued 

[ThousatTd  short  tons.] 


Category  . 

NOx 

HC 

CO 

PM 

tons 

percent 

tons 

percent 

tons 

percent 

tons 

percent 

Total  Nonroad 

4,635 
6,397 

42 
58 

3,034 
4,482 

40 
60 

26,947 
44,244 

38 
62 

465 
238 

66 

Total  Highway 

34 

Total  Mobile  Source  

11,032 

100 

7,516 

100 

71,191 

100 

703 

100 

Table  4.— Modeled  Annual  Emission  Levels  for  Mobile  Source  Categories  in  2010 

fnx>usand  short  tons.] 


Category 

NOx 

HC 

CO 

PM 

tons 

percent 

torts 

percent 

tons 

percent 

tons 

percent 

Nonroad  SI  >  19  kW  

288 

26 

73 

49 

2.248 

211 

1,075 

209 

3 

0.3 
0.8 
0.5 

24 
2 

11 
2 

46 

1,174 

293 

363 

249 

46 

46 

215 

1 
19 
5 
6 
4 
1 
1 
4 

2,427 

6,900 

11,528 

2.221 

699 

78 

104 

1,279 

4 
11 
18 

3 

1 

0.1 

02 

2 

3 
18 
15 
22 
375 
31 
27 
42 

04 

Recreational  SI  equip 

Nonroad  SI  <  19  kW  

2 
2 

Marine  SI  „ 

Nonroad  diesel  

3 

51 

Marine  diesel  

4 

Locomotive  

Aircraft  

4 
6 

Total  Nonroad „ 

Total  Highway „ 

4,179 
5,354 

44 
56 

2,432 
3,683 

40 
60 

25,236 
40,201 

39 

61 

533 
200 

73 
27 

Total  Mobile  Source  

9,533 

100 

6,115 

100 

65,437 

100 

733 

100 

In  presenting  this  analysis.  EPA  has 
estimated  national  emissions  as  a  proxy 
for  emissions  within  nonattainment 
areas.  This  should  be  a  reasonable 
approximation  due  to  the  fact  that  the 
equipment  listed  in  the  above  tables  is 
generally  not  isolated  to  individual 
areas.  However.  EPA  recognizes  that 
some  applications  may  not  contribute 
equally  to  emissions  in  both  attainment 
and  nonattainment  areas.  EPA  would 
like  to  include  current  data  on  the 
contribution  of  these  sources  to 
nonattainment  area  emissions  when  it 
finalizes  a  finding  based  on  this 
proposal  and  the  associated  public 
comments.  Accordingly,  EPA  seeks 
comments  and  data  that  address  the 
degree  to  which  emissions  from  these 
engines  and  equipment  contribute  to  air 
pollution  in  nonattainment  areas. 

EPA's  1991  study  analyzed  emissions 
from  nonroad  engines  in  several 
nonattainment  areas.^  The  analysis 
showed  that  Large  SI  equipment  and  SI 
recreational  vehicles  contribute  to 
emissions  of  VOCs,  NOx.  CO  and  PM  in 
the  vast  majority  of  the  nonattainment 
areas  surveyed.  The  1991  study  does  not 
provide  total  inventories  for  Large  SI 
equipment  because  equipment 
categories  were  aggregated  using 


different  criteria  than  are  used  in  this 
notice.  However,  a  review  of,  for 
example,  spark-ignited  forklifts  in  the 
New  York  City  Consolidated 
MetropoUtan  Statistical  Area  area 
indicated  contributions  of  4868,  84  853, 
5148  and  27  tons  per  year  of  VOCs,  CO. 
NOx.  and  PM.  respectively.  According 
to  the  study,  spark-ignited  recreational 
vehicles  (mini-bikes  and  mopeds.  and 
others  vehicle  types)  in  the  New  York 
City  Consolidated  MetropoUtan 
Statistical  Area  contributed  11  280,  19 
054,  82  and  217  tons  of  these  pollutants 
jjer  year.'  In  the  South  Coast  (Los 
Angeles)  area,  spark-ignited  forklifts 
contributed  4612,  80  649,  4893  and  25 
tons  of  VOCs,  CO,  NOx  and  PM, 
respectively,  while  SI  recreational 
vehicles  contributed  8066,  28  465,  53 
and  80  tons  of  these  pollutants  per  year. 
Many  of  the  factors  that  EPA  used  in 
creating  the  emission  estimates  for  the 
1991  study  have  been  revised  in  the 
current  modeling  as  EPA  gathers  more 
complete  information  regarding,  for 
example,  emission  factors  and 
population  estimates.  These  revisions 
do  not.  however,  change  the  central 
analysis  of  contribution  in  the  1991 
study. 


III.  General  Approach  for  an  Emission 
Control  Program 

EPA  has  made  an  extensive  effort  to 
coordinate  EPA's  anticipated  regulatory 
program  for  spark-ignited  engines  rated 
above  19  kW  with  the  requirements 
adopted  by  the  California  Air  Resources 
Board  (California  ARE).  The  California 
ARB  finaUzed  emission  standards  for 
these  engines  on  October  22,  1998.  An 
EPA  memorandum  provides  additional 
information  about  the  requirements 
approved  by  the  California  ARB  and 
highlights  a  few  issues  that  will  warrant 
further  attention  in  the  EPA 
rulemaking.* 

EPA  believes  that  equipment  in  the 
large  nonroad  SI  category  generally  use 
engines  of  similar  design.  The  same  is 
true  of  engines  in  the  recreational 
vehicle  category.  Manufacturers  will 
generally  be  able  to  produce  engine 
models  with  the  projected  control 
technologies  that  can  be  used  in  most 
applications  in  a  category  without 
significant  modification.  EPA  seeks 
additional  information  on  relevant 
similarities  and  distinctions  between 
engines  used  in  these  categories. 


*See  "Nonroad  Engine  and  Vehicle  Emission 
Study — Report  and  Appendices"  and  "Nonroad 
Inventory  Tables:  Inventories  A  and  B,"  in  EPA  Air 
Docket  A-91-24. 


'The  New  York  City  CMSA  includes  New  York 
City,  Long  Island,  parts  of  New  York  north  of  New 
York  City,  parts  of  Northern  New  Jersey  and  parts 
of  Connecticut. 


'"California  RequireiAents  for  Large  SI  Engines 
and  Possible  EPA  Approaches,"  EPA  memorandum 
from  Alan  Stout  to  Docket  A-98-01  (Document  II- 
B-42),  January  28,  1999. 
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TV.  Conclusion 

Based  on  the  analysis  described  in 
this  document,  EPA  proposes  that 
emissions  ojf  HC,  NOx.  and  CO  from 
nonroad  spirk-ignition  engines  rated 
above  19  kVy  and  from  nonroad  land- 
based  sparkf  ignition  recreational 
engines  conlribute  to  ozone  or  carbon 
monoxide  cpncentrations  in  more  than 
one  ozone  ck  CO  nonattainment  area, 
and  emissio  as  of  PM  from  such  engines 
cause  or  coi  itribute  to  air  pollution  that 
may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare. 

V.  Public  Participation 

Publication  of  this  document  opens  a 
formal  comnient  period  for  this 
proposal.  ErA  will  accept  comments  for 
the  period  indicated  under  DATES  above. 
The  Agency  encourages  all  parties  that 
have  an  interest  in  the  program 
described  iii  this  document  to  offer 
comment  o4  all  aspects  of  this 
rulemaking]  including  the  memoranda 
referenced  ip  this  document.  All 
comments.  With  the  exception  of 
proprietary  information,  should  be 
directed  to  Ihe  EPA  Air  Docket  Section, 
Docket  No.  Jv-97-50  before  the  date 
specified  ahiove.  The  Agency  will  hold 
a  public  hearing  if  one  is  requested,  as 
noted  undet  DATES  above. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  should  clearly  separate 
such  infomiation  from  other  comments 
by  (1)  labelipg  proprietary  information 
"Cunfidentikl  Business  Information" 
and  (2)  sending  proprietary  information 
directly  to  the  contact  person  listed  (see 
FOR  FURTHER  INFORMATION  CONTACT)  and 
not  to  the  piiblic  docket.  This  will  help 
ensure  that  i)roprietary  information  is 
not  inadvertently  placed  in  the  docket. 
If  a  commedter  wants  EPA  to  use  a 
submission  |of  confidential  information 
as  part  of  thie  basis  for  the  final  rule, 
then  a  nonconfidential  version  of  the 
dociunent  t)iat  summarizes  the  key  data 
or  informat^n  should  be  sent  to  the 
docket.        I 

Information  covered  by  a  claim  of 
confidentiality  will  be  disclosed  by  EPA 
only  to  the  ^xtent  allowed  and  in 
accordance  {with  the  procedures  set 
forth  in  40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  the 
submission! when  it  is  received  by  EPA, 
it  will  be  mkde  available  to  the  public 
without  further  notice  to  the 
commenterj 


^trative  Requirements 

itive  Designation  and 


VI.  Admin 

A.  Adminis 
Regulatory  ^Analysis 

Under  Executive  Order  12866,  the 
Agency  muit  determine  whether  this 


regulatory  action  is  "significant"  and 
therefore  subject  to  Office  of 
Management  and  Budget  (OMB)  review 
and  the  requirements  of  the  Executive 
Order  (58  FR  51735,  Oct.  4, 1993).  The 
order  defines  "significant  regulatory 
action"  as  any  regulatory  action  that  is 
likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities. 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or,  (4) 
Raise  novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
the  Executive  Order. 

EPA  has  submitted  this  proposed 
finding  to  the  Office  of  Management  and 
Budget  pursuant  to  Executive  Order 
12866. 

B.  Regulatory  Flexibility 

The  Regulatory  FlexibiHty  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
requirements,  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
governmental  jurisdictions. 

The  Agency  certifies  that  this 
proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposal 
involves  no  requirements  that  would 
impose  any  burden  on  industry  or  other 
segments  of  society.  A  finding  that  Large 
SI  engines  cause  or  contribute  to  air 
pollution  in  at  least  two  nonattainment 
areas,  however,  will  lead  EPA  to  initiate 
a  rulemaking  to  set  emission  standards 
for  these  engines.  In  that  separate 
rulemaking,  EPA  will  review  whether 
the  proposed  regulations  would  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  subsequent  rulemaking  will  provide 
ample  opportunity  for  notice  and 
comment. 

C.  Paperwork  Reduction  Act 

This  proposal  contains  no 
requirements  for  collecting,  storing,  or 
reporting  information. 


D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub  .L. 
104—4,  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "federal  mandates"  that  may  result 
in  expenditures  to  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Before  promulgating  an 
EPA  rule  for  which  a  written  statement 
is  needed,  section  205  of  the  UMRA 
generally  requires  EPA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective, 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this 
proposed  finding  does  not  contain 
federal  mandates  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year.  The  rule  does  not  impose 
any  enforceable  duties  on  State,  local,  or 
tribal  governments.  This  rule  also 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  In  addition,  there 
will  be  no  economic  effects  resulting 
from  this  proposed  rule  Thus,  this 
proposed  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 
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E.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113.  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  doing  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  NTTAA  directs  EPA 
to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  finding  involves  no 
technical  standards. 

F.  Protection  ofChUdren 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
applies  to  a  rule  that  is  determined  to 
be  "economically  significant,"  as 
defined  under  Executive  Order  12866,  if 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  For 
these  rules,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  plaimed  rule  on  children; 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 

This  proposed  finding  is  not  subject 
to  Executive  Order  13045,  because  it 
does  not  involve  decisions  on 
environmental  health  or  safety  risks  that 
may  disproportionately  affect  children. 

G.  Enhancing  the  Intergovernmental 
Partnership  under  Executive  Order 
12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  goveriunents.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 


communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

This  rule  would  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  would  not  impose  any 
enforceable  duties  on  these  entities. 
This  rule  would  be  implemented  at  the 
federal  level  and  would  impose  no 
compliance  obligations  on  any  pariy. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

H.  Consultation  and  Coordination  With 
Indian  Tribal  Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

This  rule  would  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  rule 
would  be  implemented  at  the  federal 
level  and  would  impose  no  compliance 
obligations  on  any  party.  Accordingly, 
the  requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

List  of  Subjects  in  40  CFR  Part  83 

Environmental  protection. 
Administrative  practice  and  procedure, 
Confidential  business  information. 


Gasoline,  Imports,  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements.  Research,  Warranties. 

Dated:  January  29,  1999. 
Carol  M .  Browner, 
Administrator. 

[FR  Doc.  99-2694  Filed  2-5-99;  8:45  am] 
BILUNQ  CODE  6S60-6(M> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Part  1309 
RIN  0970— A  B54 

Head  Start  Program 

AGENCY:  Administration  on  Children, 
Youth  and  Families  (ACYF), 
Administration  for  Children  and 
Famihes  (ACF),  HHS. 
ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Administration  on 
Children,  Youth  and  Families  is  issuing 
this  Notice  of  Proposed  Rulemeiking  to 
implement  a  statutory  provision  that 
authorizes  Head  Start  grantees  to  use 
grant  funds  to  finance  the  construction 
and  major  renovation  of  Head  Start 
facilities. 

DATES:  In  order  to  be  considered, 
comments  on  this  proposed  rule  must 
be  received  on  or  before  April  9,  1999. 
ADDRESSES:  Please  address  comments  to 
the  Associate  Commissioner,  Head  Start 
Bureau,  Administration  for  Children, 
Youth  and  Families,  P.O.  Box  1182, 
Washington,  DC  20013.  Beginning  14 
days  after  close  of  the  comment  period, 
comments  will  be  available  for  public 
inspection  in  Room  2219,  330  C  Street, 
SW.,  Washington,  DC  20201.  Monday 
through  Friday,  between  the  hours  of  9 
a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Klafehn.  Deputy  Associate 
Commissioner.  Head  Start  Bureau, 
Administration  for  Children,  Youth  and 
Families,  P.O.  Box  1182,  Washington, 
DC  20013; (202)  205-8572. 
SUPPLEMENTARY  INFORMATION: 

L  Program  Purpose 

Head  Start  is  authorized  under  the 
Head  Start  Act  (42  U.S.C.  9801  et  seq.). 
It  is  a  national  program  providing 
comprehensive  developmental  services 
to  low-income  preschool  children, 
primarily  age  three  to  the  age  of 
compulsory  school  attendance,  and 
their  families.  To  help  enrolled  children 
achieve  their  full  potential.  Head  Start 
programs  provide  comprehensive 
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health,  nutiitional,  educational,  social 
and  other  services.  In  addition,  Section 
645 A  of  thaHead  Start  Act  provides 
authority  ta  fund  programs  serving 
infants  and  |toddlers.  Programs  receiving 
funds  undef  the  authority  of  this  section 
are  referred  to  as  Early  Head  Start 
programs.    { 

Head  Stait  programs  are  required  to 
provide  for  the  direct  participation  of 
the  parents  of  enrolled  children  in  the 
development,  conduct,  and  direction  of 
local  programs.  Parents  also  receive 
training  and  education  to  foster  their 
understanding  of  and  involvement  in 
the  developpient  of  their  children.  In 
fiscal  year  1997.  Head  Start  served 
794,000  children  through  a  network  of 
over  2,000  grantees  and  delegate 
agencies.    T 

While  Hepd  Start  is  intended  to  serve 
primarily  children  whose  families  have 
incomes  at  or  below  the  poverty  line,  or 
who  receivs  public  assistance.  Head 
Start  policy  permits  up  to  10  percent  of 
the  children  in  local  programs  to  be 
from  families  who  do  not  meet  these 
low-incomt  criteria.  Tribal  grantees  can 
exceed  this  limit  under  certain 
conditions.  The  Act  also  requires  that  a 
minimum  af  10  percent  of  the 
enrollment  opportunities  in  each 
program  bejmade  available  to  children 
with  disabilities.  Such  children  are 
expected  ta  participate  in  the  full  range 
of  Head  Start  services  and  activities 
with  their  non-disabled  peers  and  to 
receive  needed  special  education  and 
related  services. 

II.  Summai)y  of  the  Proposed 
Regulation  ^ 

The  authority  for  this  Notice  of 
Proposed  Rulemaking  (NPRM)  is  section 
644(g)  of  th^  Head  Start  Act  (42  U.S.C. 
9839).  Paragraph  (g)  was  added  by 
Public  Law  103-252,  Title  I  of  the 
Human  Seririces  Amendments  of  1994. 
Section  64'^  (g)  states  that  the  Secretary 
may  author  ize  the  use  of  federal 
financial  assistance  to  make  payments 
for  capital  <  ixpenditures,  such  as 
expenditur  5s  for  the  construction  and 
major  renovation  of  facilities. 
Authorization  for  the  use  of  grant  funds 
in  this  man  ner  requires  a  determination 
by  the  Seer  jtary  that  suitable  facihties 
are  not  oth(  irwise  available  to  Indian 
tribes,  rura  communities,  and  other 
low-incomi  s  communities  to  carry  out 
Head  Start  programs,  that  the  lack  of 
suitable  fac  ilities  (including  public 
school  faci  ities)  will  inhibit  the 
operation  cf  such  programs,  and  that 
constructic  n  of  such  facilities  is  more 
cost  effective  than  the  purchase  or 
renovation  of  available  facilities.  The 
Act  also  pr  jvides  that  grant  funds  may 
be  used  to  )ay  the  cost  of  amortizing  the 


principal  and  paying  interest  on  loans. 
It  directs  the  Secretary  to  establish 
uniform  procedures  for  Head  Start 
agencies  to  request  approval  to  use  grant 
funds  to  construct  new  facilities  or 
make  major  renovations  to  existing 
facilities. 

A  Notice  of  Proposed  Rulemaking 
(NPRM)  on  Purchase  of  Head  Start 
Facilities  was  published  in  the  Federal 
Register  on  December  1, 1994  (59  FR 
61575).  The  Final  Rule  on  Purchase  of 
Head  Start  Facilities,  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  does  not  address  construction 
or  major  renovation  since  the  statutory 
change  concerning  construction  and 
major  renovation  occiu-red  too  close  to 
publication  of  that  NPRM  to  permit  the 
inclusion  of  procedures  covering 
construction  and  major  renovation.  We 
recognize,  however,  that  procedures 
covering  the  purchase,  construction  and 
major  renovation  of  facihties  using  Head 
Start  grant  funds  should  be  consistent 
and  should  be  brought  together  in  one 
place.  Therefore,  the  procedures  on 
construction  and  major  renovation 
when  made  frnal  will  amend  the  final 
rule  on  purchase  of  Head  Start  facilities 
so  that  45  CFR  part  1309  wrill  cover,  in 
one  single  rule,  the  use  of  grant  funds 
to  purchase,  construct  and  make  minor 
renovations  to  Head  Start  facilities. 

The  proposed  rule: 

•  De^es  major  renovation  to  mean 
structural  changes  to  the  foundation, 
roof,  floor,  or  exterior  or  load-bearing 
walls  of  a  facility,  or  the  extension  of  a 
facility  to  increase  its  floor  area.  Major 
renovation  also  means  extensive 
alteration  of  a  facility  such  as  to 
significantly  change  its  function  and 
purpose,  even  if  such  renovation  does 
not  include  any  structural  change  to  the 
facility. 

•  Specifies  what  information  the 
grantee  must  provide  to  establish 
eligibility  to  be  awarded  grant  funds  to 
construct  or  make  a  major  renovation  to 
a  Head  Start  facility. 

•  Requires  that  a  grantee  receive 
approval  from  HHS  of  the  final  working 
drawings  and  specifications  for 
construction  or  major  renovation  before 
it  advertises  for  bids. 

•  Requires  that  all  construction  and 
major  renovation  contracts  be  on  a  limip 
sum  fixed-price  basis. 

III.  Section  by  Section  Discussion  of  the 
NPRM 

We  propose  to  revise  the  heading  of 
Part  1309  to  reflect  the  addition  of  major 
renovation  and  construction 
requirements  in  this  part.  The  revised 
heading  is  "Head  Start  Facilities 
Purchase,  Major  Renovation  and 
Construction." 


Section  1309.1 — Purpose  and 
application 

We  propose  to  revise  §  1309.1  to 
include  reference  to  the  applicability  of 
part  1309  to  the  construction  or  major 
renovation  of  Head  Start  facilities  in 
addition  to  the  purchase  of  such 
facilities. 

Section  1309.3 — Definitions 

We  propose  to  revise  §  1309.3  by 
adding  five  definitions.  The  definition 
for  "construction,"  a  new  definition,  is 
based  on  the  statutory  language  found  in 
section  644(g)(2)(A)  of  the  Head  Start 
Act,  which  states  that  grant  funds  may 
be  used  to  pay  for  "construction  of 
facilities  that  are  not  in  existence  on  the 
date"  the  Secretary  determines  the 
grantee  meets  the  statutory  criteria  for 
eligibility.  In  addition,  we  revised  the 
definition  of  "acquire"  to  encompass 
construction  in  whole  or  part. 

The  second  definition  we  propose  is 
"incidental  alterations  and 
renovations."  This  definition  is  added 
to  distinguish  such  alterations  and 
renovations  from  major  renovations 
which  are  defined  also  in  this  proposed 
rule.  Alterations  and  renovations  are 
considered  "incidental"  if  they  readily 
modify  a  facility  to  meet  program 
requirements,  if  the  cost  of  the 
alterations  and  renovations  do  not 
exceed  the  lesser  of  $150,000  or  25 
percent  of  total  direct  costs  expected  to 
be  approved  for  the  grantee's  budget 
period,  and  the  renovations  or 
alterations  do  not  meet  the  definition  for 
major  renovations  described  below.  A 
third  new  definition  is  for  "major 
renovation."  which  has  two  parts.  Major 
renovation  means  structural  changes  to 
the  foundation,  roof,  floor,  or  exterior  or 
load-bearing  walls  of  a  facility,  or  the 
extension  of  an  existing  facility  to 
increase  its  floor  area,  or  extensive 
alteration  of  a  facility  such  as  to 
significantly  change  its  function  and 
purpose,  even  if  such  renovation  does 
not  include  any  structural  change  to  the 
facility. 

Classification  as  a  major  renovation 
will  have  two  consequences:  the  grantee 
will  be  able  to  pay  the  principal  and 
interest  on  a  loan  to  finance  the  work, 
and  the  grantee  will  be  required  to  meet 
the  preliminary  eligibility  and  other 
criteria  found  in  this  regulation. 

The  fourth  and  fifth  new  definitions 
we  propose  are  for  the  terms  "suitable 
facility"  and  "useable  facility."  The 
terms  are  necessary  because  section 
644(g)  of  the  Head  Start  Act  requires 
that  a  determination  be  made  that  no 
"suitable"  facility  is  available  within  a 
community  before  a  grantee  can  be 
permitted  to  use  grant  funds  for  the 
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construction  or  renovation  of  a  facility. 
The  term  "suitable"  means  a  facility  in 
the  grantee's  service  area  that  is  owned 
by  the  grantee  or  is  available  for  lease 
or  purchase,  is  useable  as  a  Head  Start 
facility,  and  is  not  more  expensive  to 
purchase,  ourn  or  lease  than  other 
comparable  facilities.  The  term 
"useable"  is  included  and  intended  to 
describe  a  facility  not  in  need  of 
renovation  to  increase  its  size  or  to  bring 
it  into  compliance  with  local  licensing 
and  code  requirements  and  the  access 
requirements  of  the  Americans  with 
Disabilities  Act  (ADA),  if  applicable, 
and  section  504  of  the  Rehabilitation 
Act  of  1973. 

Section  1 309. 1 0 — Application 

We  propose  to  revise  the  heading  of 
§  1309.10  to  read  "Applications  for  the 
purchase,  construction  and  major 
renovation  of  facilities."  We  also 
propose  to  revise  §  1309.10,  which 
appears  in  the  final  rule  on  purchase  of 
Head  Start  facilities  which  is  published 
today,  to  include  requirements  for 
application  for  the  construction  and 
major  renovation  of  facilities  with  Head 
Start  funds.  The  proposed  provision 
will  establish  requirements  for 
applications  from  Head  Start  grantees 
who  wish  to  obtain  funds  to:  (1) 
Piut:hase  existing  facilities;  (2)  continue 
to  pay  costs  of  purchases  begiui  during 
the  period  from  December  21,  1986  to 
October  7, 1992;  (3)  construct  new 
facilities;  (4)  renovate  faciUties  which 
they  own  or  lease;  or  (5)  purchase 
facilities  for  the  purpose  of  renovating 
them  to  make  them  usable  for  their 
Head  Start  programs.  With  the 
exception  of  existing  paragraphs  (f)  and 
(r)  which  we  have  redesignated  (e)  and 
(q),  we  propose  modifications  in  all  of 
the  existing  provisions  of  §  1309.10  to 
apply  to  apphcations  for  construction 
and  major  renovation  as  well  as  for 
purchase  of  existing  facilities.  We 
propose  to  incorporate  the  existing 
paragraph  (d)  into  a  new  paragraph  (b). 
In  addition,  a  proposed  amendment  to 
the  newly  redesignated  paragraph  (1) 
requires  that  a  grantee  proposing  to 
undertake  a  major  renovation  of  a  leased 
facility  must  have  a  lease  with  a 
duration  of  at  least  five  years  from  the 
date  the  renovation  is  completed.  We 
propose  to  add  to  the  newly 
redesignated  paragraph  (m)  a 
requirement  for  an  assessment  of  the 
impact  of  proposed  construction  or 
major  renovation  under  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4332(2)(C)).  We  propose  further 
that  before  submitting  an  application 
under  proposed  section  1309.10, 
grantees  seeking  funds  for  construction 
or  for  major  renovations  must  establish 


their  eligibility  under  one  of  two  new 
provisions  proposed  as  §§  1309.49  and 
1309.50. 

Section  1309.11 — Cost  comparisons  for 
purchase,  construction  and  major 
renovation  of  facilities 

We  are  proposing  to  amend  §  1309.11, 
which  appears  as  a  final  rule  published 
today,  to  apply  to  cost  comparisons  for 
construction  and  major  renovation  of 
facilities.  We  are  proposing  to  amend 
the  heading  of  this  section  to  read  "Cost 
comparisons  for  purchase,  construction 
and  major  renovation  of  facilities"  to 
apply  the  proposed  provisions  of 
§  1309.11  to  cost  comparisons  for 
construction  and  major  renovation  of 
facilities.  Paragraph  (a)  of  the  proposed 
rule  requires  that  a  cost  comparison  be 
conducted  subject  to  the  proposed 
paragraph  (c)  which  is  expanded  to 
include  not  only  purchase  of  facilities 
but  also  comparisons  required  for 
construction  and  major  renovations  of 
facilities.  In  conformance  with  section 
644(g)(1)  of  the  Head  Start  Act, 
paragraph  (c)(2)  of  the  proposed  rule 
will  require  Head  Start  grantees 
requesting  funding  for  the  construction 
of  a  new  facility  to  compare  the  cost  of 
constructing  to  the  cost  of  owning, 
purchasing  or  leasing  an  alternative 
facility  which  may  be  made  useable  as 
a  Head  Start  facility  by  means  of 
renovation  of  the  facility.  Paragraph 
(c)(3)  proposes  that  grantees  applying 
for  funding  to  imdertake  a  major 
renovation  of  a  facility  must  compare 
the  cost  of  the  proposed  renovation, 
including  the  cost  of  purchasing  the 
facility  to  be  renovated  (if  the  grantee  is 
proposing  to  purchase  the  facility)  to  the 
cost  of  constructing  a  facility  of  similar 
size.  ACF  proposes  to  request  grantees 
to  furnish  this  information  in  order  that 
it  may  properly  exercise  discretion  in 
selecting  grantees  to  receive  funding 
under  section  644(g)  of  the  Head  Start 
Act.  We  are  proposing  that  paragraph  (e) 
include  clarification  that  the  period  of 
comparison  for  renovations  of  leased 
facilities  is  the  period  of  the  lease 
remaining  after  the  major  renovation  is 
completed.  Paragraph  (f)  is  identical  to 
the  final  rule. 

Section  1309.21  Recording  of  Federal 
interest  and  other  protection  of  federal 
interest 

We  propose  to  apply  the  same 
provisions  for  the  subordination  of 
Federal  interest  for  construction  and 
major  renovation  of  Head  Start  facilities 
as  are  found  in  the  final  rule  for  the 
purchase  of  facilities.  We  propose  to 
revise  paragraph  (a)  of  this  section  to 
read  "The  Federal  government  has  an 
interest  in  all  real  property  and 


equipment  acquired  or  upon  which 
major  renovations  have  been  undertaken 
wi\h  grant  funds  for  use  as  a  Head  Start 
facility.  The  responsible  HHS  official 
may  subordinate  the  federal  interest  in 
such  property  to  that  of  a  lender  which 
finances  the  acquisition  or  major 
renovation  costs  subject  to  the 
conditions  set  forth  in  paragraph  (f)  of 
this  section."  We  are  proposing  some 
technical  changes  in  paragraph  (d)  of 
this  section  by  inserting  the  words  "or 
at  the  commencement  of  major 
renovation  or  construction  of  a  facility" 
after  the  word  purchasing,  and  in  (d)(1) 
we  propose  to  substitute  the  words 
"acquisition  or  major  renovation"  for 
the  word  "purchase"  and  finally  we 
propose  to  revise  paragraph  (f)  by 
substituting  the  word  "purchased"  with 
the  words  "acquired  or  upon  which 
major  renovations  have  been 
undertaken." 

Section  1309.23  Insumnce,  bonding  and 
maintenance 

In  this  section  we  propose  to  add  a 
sentence  clarifying  that  for  faciUties 
which  have  been  constructed  or 
renovated,  insurance  coverage  must 
begin  at  the  commencement  of  the 
expenditure  of  costs  in  fulfillment  of 
construction  or  renovation  work. 

Sections  1309.40  thmugh  1309.43 

The  proposed  revisions  to  §§  1309.40, 
1309.41,  1309.42,  and  1309.43  replace 
the  word  "purchase"  with  "acquisition 
or  major  renovation."  Sections  1309.41, 
1309.42  and  1309.43  contain  technical 
edits  also. 

A  new  subpart  F  has  been  added  to 
cover  very  specific  requirements  on 
construction  and  major  renovation  of 
Head  Start  Facilities. 

Section  1309.49— Eligibility- 
construction 

Section  1 309. 50— Eligibility— major 
renovation 

These  two  sections  conform  to  section 
644  (g)(1)  in  requiring  applicants  to 
demonstrate  that  the  Head  Start  program 
serves  an  Indian  Tribe  or  is  available  in 
a  low-income  or  rural  community  and 
that  the  lack  of  a  suitable  facility  in  the 
grantee's  service  area  will  inhibit  the 
operation  of  the  program. 

Applicants  requesting  funding  for 
construction  of  facilities  must 
demonstrate  that  there  are  no  facihties 
available  for  lease  or  purchase  or 
facilities  that  are  available  are  not 
suitable  for  use  by  a  Head  Start  program. 

Grantees  requesting  funds  for  major 
renovations  must  demonstrate  that  there 
are  no  facilities  available  for  lease  or 
purchase  or  that  facilities  available  are 
not  suitable  for  use  without  major 
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renovations.  Applicants  for  funding  for 
major  renovajions  and  who  are  leasing 
the  facilities  must  have  a  lease 
guaranteeing  the  use  of  the  facility  for 
a  minimum  period  of  five  years  from  the 
time  the  renovations  are  completed. 

We  are  proposing  further  in  this  rule 
that  all  applicants  support,  whenever 
possible,  the  determination  that  there 
are  no  suitable  facilities  with  a  written 
statement  by  k  licensed  real  estate 
professional  in  the  grantee's  service 
area. 

Section  1309.51— Approval  of  drawings 
and  specifica  tions 

In  this  section  we  propose  to  require 
that  grantees  receive  approval  from  the 
responsible  kHS  official  of  the  final 
drawings  and  specifications  for  the 
proposed  construction  or  major 
renovation  before  soliciting  bids  or 
awarding  a  contract  for  the  work.  The 
architect  or  e  tigineer  shall  make  a 
certification  ^o  the  responsible  HHS 
official  of  wliether  in  his  or  her 
professional  Opinion  the  plans  and 
specification*  conform  to  Head  Start 
programmatif:  requirements  and  are 
appropriate  ftom  a  cost  and  technical 
point  of  view. 

Section  1309  52 — Procurement 
procedures 

Paragraph  a]  of  this  section  refers  to 
the  Department's  procurement  policy, 
found  in  45  QlFR  parts  74  and  92,  and 
reiterates  theJ  basic  rule  that  all  facility 
transactions  be  conducted  in  a  manner 
to  provide,  to  the  maximum  extent 
practicable,  open  and  free  competition. 
Paragraph  (bl  provides  that  all 
constructionland  major  renovation 
contracts  shall  be  on  a  lump  simi  fixed- 
price  basis,  and  prohibits  the  grantee 
from  entering  into  a  contract  without 
prior  written  approval  of  the  responsible 
HHS  officialj  Paragraph  (c)  requires 
prior  written  approval  of  the  responsible 
HHS  official  jfor  unsolicited 
modificationjs  that  would  change  the 
scope  or  obj^tive  of  the  project.  In 
paragraph  (d|  we  propose  that  all 
contracts  foriHHS-funded  construction 
or  major  renovation  of  Head  Start 
facilities  contain  a  clause  stating  that 
the  responsij)le  HHS  official  or  his  or 
her  designeel  shall  have  access  at  all 
reasonable  tjmes  to  the  work  being 
performed  pursuant  to  the  contract,  at 
any  stage  of  )reparation  or  progress,  and 
requiring  th(  contractor  to  facilitate 
such  access  md  inspection, 

The  intent  of  these  provisions  is  to 
protect  the  grantee  and  the  Department 
against  substandard  work  and  cost 
overruns. 


Section  1309.53 — Inspection  of  work 

This  section  proposes  that  the  grantee 
shall  provide  competent  and  adequate 
architectural  or  engineering  inspection 
at  the  work  site  to  insure  that  the 
completed  work  conforms  to  the 
approved  plans  and  specifications.  Also, 
a  final  architectural  or  engineering 
inspection  report  of  the  facility  must  be 
submitted  to  the  responsible  HHS 
official  within  30  calendar  days  of 
substantial  completion  of  the 
construction  or  major  renovation.  This 
is  intended  to  insure  that  the  project  is 
being  properly  managed  and  that  any 
problems  or  unusual  circiunstances  are 
identified  and  dealt  with  as  early  as 
possible. 

Section  1309.54 — Davis-Bacon  Act 

Construction  and  major  renovation 
contracts  and  subcontracts  are  subject  to 
the  Davis-Bacon  Act  (40  U.S.C.  276a  et 
seq.).  In  this  section  we  propose  that  the 
grantee  must  provide  an  assurance  that 
all  laborers  and  mechanics  employed  by 
contractors  or  subcontractors  in  the 
construction  or  renovation  of  Head  Start 
facilities  shall  be  paid  wages  at  not  less 
than  those  prevailing  on  similar 
construction  in  the  locality,  as 
determined  by  the  Secretary  of  Labor. 
Grantees  are  required  to  comply  with 
the  requirements  found  in  the  Davis- 
Bacon  Act  and  the  regulations  of  the 
Department  of  Labor  which  implement 
that  Act.  Those  regulations  are  found  in 
Title  29  of  the  Code  of  Federal 
Regulations. 

IV.  Impact  Analysis 

Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  This  Notice  of 
Proposed  Rulemaking  implements  the 
statutory  authority  for  Head  Start 
grantees  to  apply  to  use  grant  funds  to 
construct  or  make  major  renovations  to 
facilities.  Congress  made  no  additional 
appropriation  to  fund  this  new 
authority,  however,  and  so  any  money 
spent  toward  the  construction  or 
renovation  of  Head  Start  facilities  is 
money  that  would  have  been  spent 
otherwise  by  the  program  or  other 
programs  from  the  same  appropriation 
amount. 

Regulatory  Flexibility  Act  of  1 980 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  CH.  6)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 


requirements  on  small  businesses.  For 
each  rule  with  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities"  an  analysis  must  be  prepared 
describing  the  rule's  impact  on  small 
entities.  Small  entities  are  defined  by 
the  Act  to  include  small  businesses, 
small  non-profit  organizations  and  small 
governmental  entities.  While  these 
regulations  would  affect  small  entities, 
they  would  not  affect  a  substantial 
number.  Furthermore,  the  cost  of  the 
application  process  and  other  activities 
undertaken  as  a  result  of  these 
regulations  will  not  have  a  significant 
economic  impact  because  the  Head  Start 
program  covers  80%  of  the  allowable 
costs  of  grantees  under  the  program.  The 
remaining  costs  associated  with 
compliance  are  part  of  the  share  of  costs 
grantees  agree  to  meet  from  their  own 
resources  when  they  enter  the  Head 
Start  program.  For  these  reasons,  the 
Secretary  certifies  that  this  rule  will  not 
have  a  significant  impact  on  substantial 
numbers  of  small  entities. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  Pub.  L.  104-13,  all  Departments 
are  required  to  submit  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  any  reporting  or 
recordkeeping  requirement  inherent  in  a 
proposed  or  final  rule.  This  NPRM 
contains  information  collection  and 
record-keeping  requirements  in 
§  1309.10  (application),  1309.49 
(eligibility  construction),  and  1309.50 
(major  renovation)  which  will  be 
submitted  to  OMB  for  review  and 
approval  in  accordance  with  the 
Paperwork  Reduction  Act. 

"The  respondents  to  the  information 
collection  requirements  in  the  rule  are 
Head  Start  grantees  who  may  be  State  or 
local  non-profit  agencies  or 
organizations.  The  Department  needs  to 
require  this  collection  of  information  in 
order  to  assure  that  grantees  who  apply 
for  approval  to  construct  or  make  major 
renovations  to  a  facility  with  Head  Start 
funds  have  followed  certain  necessary 
legal  and  administrative  procedures. 
Also,  these  collection  of  information 
requirements  are  necessary  for 
monitoring  purposes. 

The  grantees  who  will  be  affected  by 
these  requirements  will  be  those  who 
request  approval  and  are  approved  to 
construct  or  make  major  renovations  to 
a  facility  for  the  purpose  of  operating  a 
Head  Start  program.  Based  on  the 
average  number  of  grantees  who 
requested  approval  bom  the  Department 
since  the  statutory  authority  became 
effective,  the  estimated  annual  number 
of  grantees  that  will  be  affected  is  200. 
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The  actual  submittal  of  an  application 
under  §  1309.10  from  a  grantee  to 
construct  or  make  a  major  renovation  to 
a  facility  is  a  one  time  activity  which  is 
preceded  by  a  number  of  preparatory 
activities.  We  estimate  the  time  it  will 
take  to  prepare  the  application  in 
accordance  with  the  requirements  of 
this  rule  is  40  hours  per  grantee, 
calculated  over  a  period  of  time.  On  an 
annual  basis,  the  total  hours  estimated 
for  submittal  of  applications  from 
grantees  are  8,000. 

The  Administration  for  Children  and 
Families  (ACF)  will  consider  comments 
by  the  public  on  these  proposed 
collection  of  information  in: 

•  Evaluating  whether  the  proposed 
collections  are  necessary  for  the  proper 
performance  of  the  functions  of  ACF, 
including  whether  the  information  will 
have  practical  utility; 

•  Evaluating  the  accuracy  of  ACF's 
estimate  of  the  burden  of  the  proposed 
collections  of  information; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  this  final  rule 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
is  best  assured  of  having  its  full  e^ect 
if  OMB  receives  it  within  30  days  of 
publication.  Written  comments  to  OMB 
for  the  proposed  information  collection 
should  be  sent  directly  to  the  following: 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project,  725  17th 
Street,  NW,  Washington,  DC  20503, 
Attn:  Wendy  Taylor. 

List  of  Sub|ects  in  45  CFR  Part  1309 

Acquisition,  Construction,  Facilities, 
Head  Start,  Real'property,  Renovation 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.600,  Project  Head  Start) 

Dated:  August  3, 1998. 
Olivia  A.  Golden, 
Assistant  Secretary  for  Children  and  Families. 

Approved:  September  15, 1998. 
Donna  E.  Shalala, 
Secretary. 

For  the  reasons  set  forth  in  the 
Preamble,  45  CFR  part  1309  is  proposed 
to  be  amended  as  follows: 

1.  The  authority  citation  for  part  1309 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9801  et  seq. 

2.  The  heading  of  part  1309  is  revised 
to  read  as  follows: 


PART  1309— HEAD  START  FACILITIES 
PURCHASE.  MAJOR  RENOVATION 
AND  CONSTRUCTION 

3.  Section  1309.1  is  revised  to  read  as 
follows: 

§1309.1    Purpose  and  application. 

This  part  prescribes  regulations 
implementing  sections  644(c),  (f)  and  (g) 
of  the  Head  Start  Act,  42  U.S.C.  9801  et 
seq.,  as  they  apply  to  grantees  operating 
Head  Start  programs  under  the  Act.  It 
prescribes  the  procedures  for  applying 
for  Head  Start  grant  funds  to  purchase, 
construct,  or  make  major  renovations  to 
facilities  in  which  to  operate  Head  Start 
programs.  It  also  details  the  measures 
which  must  be  taken  to  protect  the 
Federal  interest  in  facilities  purchased, 
constructed  or  renovated  with  Head 
Start  gremt  funds. 

4.  Section  1309.3  is  amended  by 
revising  the  definition  "acquire"  and 
adding  five  new  definitions  to  read  as 
follows: 

§1309.3    Definitions. 

***** 

Acquire  means  purchased  or 
constructed  in  whole  or  in  part  with 
Head  Start  grant  funds  through 
payments  made  in  satisfaction  of  a 
mortgage  agreement  (both  principal  and 
interest),  as  a  dowrn  payment,  for 
professional  fees,  closing  costs  and  any 
other  costs  associated  with  the  purchase 
or  construction  of  the  property  that  are 
usual  and  customary  for  the  locality. 
***** 

Construction  means  new  building, 
and  excludes  renovations,  alterations, 
additions,  or  work  of  any  kind  to 
existing  buildings. 

***** 

Incidental  alterations  and  renovations 
means  improvements  to  a  facility  which 
can  be  readily  made,  which  are  not 
considered  major  or  structural 
renovations  as  defined  in  this  section 
and  the  total  costs  of  which  do  not 
exceed  the  lesser  of  $150,000  or  25 
percent  of  total  direct  costs  approved  for 
a  budget  period. 

Major  renovation  means  structural 
changes  to  the  foundation,  roof,  floor,  or 
exterior  or  load-bearing  walls  of  a 
facility,  or  the  extension  of  an  existing 
facility  to  increase  its  floor  area.  Major 
renovation  also  means  extensive 
alteration  of  an  existing  facility  such  as 
to  significantly  change  its  function  and 
purpose,  even  if  such  renovation  does 
not  include  any  structural  change  to  the 
facility. 
***** 

Suitable  Facility  means  a  facility  that 
is  owned  by  the  grantee  or  is  available 
for  lease  or  purchase,  is  useable  as  a 


Head  Start  facility  and  is  not  more 
expensive  to  purchase,  own  or  lease 
than  other  comparable  facilities  in  the 
grantee's  service  area. 

Useable  facility  means  a  facility 
which  is  large  enough  to  meet  the 
foreseeable  needs  of  the  Head  Start 
program  and  which  complies  with  local 
licensing  and  code  requirements  and  the 
access  requirements  of  the  Americans 
with  Disabihties  Act  (ADA),  if 
applicable,  and  section  504  of  the 
Rehabilitation  Act  of  1973. 

5.  Section  1309.10  is  revised  to  read 
as  follows: 

§1309.10    Applications  for  the  purchase, 
construction  and  major  renovation  of 
facilities. 

A  grantee  which  proposes  to  use  grant 
funds  to  purchase  a  facility,  or  a  grantee 
foimd  eligible  under  section  §  1309.49 
to  apply  for  funds  to  construct  a  facility, 
or  section  §  1309.50  to  undertake  major 
renovation  of  a  facility,  including 
facilities  purchased  for  that  purpose, 
must  submit  a  written  application  to  the 
responsible  HHS  official.  The 
application  must  include  the  following 
information: 

(a)  A  legal  description  of  the  site  of 
the  facility,  and  an  explanation  of  the 
appropriateness  of  the  location  to  the 
grantee's  service  area,  including  a 
statement  of  the  effect  that  acquisition 
or  major  renovation  of  the  facility  has 
had  or  will  have  on  the  transportation 
of  children  to  the  program,  on  the 
grantee's  ability  to  collaborate  with 
other  child  care,  social  services  and 
health  providers,  and  on  all  other 
program  activities  and  services. 

(b)  Plans  and  specifications  of  the 
facility  to  be  purchased,  including 
information  on  the  size  and  type  of 
structure,  the  number  and  a  description 
of  the  rooms,  and  the  lot  on  which  the 
building  is  located  (including  the  space 
available  for  a  playground  and  for 
parking).  If  incidental  alterations  and 
renovations  or  major  renovations  are 
being  proposed  to  make  a  facility 
useable  to  carry  out  the  Head  Start 
program,  a  description  of  the 
renovations,  and  the  plans  and 
specifications  submitted  must  also 
describe  the  facility  as  it  will  be  after 
renovations  are  complete.  In  the  case  of 
a  proposed  major  renovation,  a 
certification  by  a  licensed  engineer  or 
architect  as  to  the  cost  and  technical 
appropriateness  of  the  proposed 
renovation  must  be  included. 

(c)  The  cost  comparison  described  in 
§1309.11  of  this  part. 

(d)  The  intended  uses  of  the  facility 
proposed  for  acquisition  or  major 
renovation,  including  information 
demonstrating  that  the  facility  will  be 
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used  principiUy  as  a  Head  Start  center 
or  a  direct  support  facility  for  a  Head 
Start  program.  If  the  facility  is  to  be 
used  for  pur]  »oses  in  addition  to  the 
operation  of  ;he  Head  Start  program,  the 
grantee  must  state  what  portion  of  the 
facility  is  to  )e  used  for  such  other 
purposes. 

(e)  An  assvirance  that  the  facility 
complies  (orlwill  comply  when 
constructed  or  after  completion  of  the 
renovations  i  lescribed  in  paragraph  (b) 
of  this  section)  with  local  Ucensing  and 
code  requiretnents,  the  access 
requirements  of  the  Americans  with 
Disabilities  Act  (ADA),  if  applicable, 
and  section  504  of  the  Rehabilitation 
Act  of  1973.  [The  grantee  also  will  assure 
that  it  has  met  the  requirements  of  the 
Flood  Disast  jr  Protection  Act  of  1973,  if 
applicable. 

ff)  If  the  gikntee  proposing  to 
purchase  a  facility  without  undertaking 
major  renovations  is  claiming  that  the 
lack  of  alternative  facilities  will  prevent 
or  would  haye  prevented  operation  of 
the  program  i  a  statement  of  how  it  was 
determined  that  there  is  or  was  a  lack 
of  altemativ^  facilities.  This  statement 
must  be  supported,  whenever  possible, 
by  a  written  statement  from  a  Ucensed 
real  estate  pjofessional  in  the  grantee's 
service  area.ilf  a  grantee  requesting 
approval  of  toe  previous  purchase  of  a 
facility  is  unable  to  provide  such 
statements  b^sed  on  circumstances 
which  existed  at  the  time  of  the 
purchase,  the  grantee  and  the  licensed 
real  estate  pi  ofessional  may  use  present 
conditions  a  s  a  basis  for  making  the 
determinatic  n. 

(g)  The  ter  tns  of  any  proposed  or 
existing  loai  (s)  related  to  acquisition  or 
major  renovi  ition  of  the  facility  and  the 
repayment  plans  (detailing  balloon 
payments  or  other  unconventional 
terms,  if  any),  and  information  on  all 
other  source  s  of  funding  of  the 
acquisition  ( »r  major  renovation, 
including  any  restrictions  or  conditions 
imposed  by  pther  funding  sources. 

(n)  A  stat^ent  of  the  effect  that  the 
acquisition  ir  major  renovation  of  the 
facility  would  have  on  the  grantee's 
meeting  of  tjie  non-Federal  share 
requirement  of  section  640fb)  of  the 
Head  Start  Act,  including  whether  the 
grantee  is  sepking  a  waiver  of  its  non- 
Federal  shaije  obligation  under  that 
section  of  the  Act. 

(i)  Certification  by  a  licensed  engineer 
or  architect  that  the  building  proposed 
to  be  purchased  or  previously  purchase 
is  structurally  sound  and  safe  for  use  as 
a  Head  Star^  facility.  The  applicant  must 
certify  that  upon  the  completion  of 
major  renovation  to  a  facility  or 
constructioo  of  a  facility  that  inspection 
by  a  licensed  engineer  or  architect  will 


be  conducted  to  determine  that  the 
facility  is  structurally  sound  and  safe  for 
use  as  a  Head  Start  facility. 

(j)  A  statement  of  the  effect  that  the 
acquisition  or  major  renovation  of  a 
facility  would  have  on  the  grantee's 
ability  to  meet  the  limitation  on 
development  and  administrative  costs 
in  section  644(b)  of  the  Head  Start  Act. 
One-time  fees  and  expenses  necessary  to 
the  acquisition  or  major  renovation, 
such  as  the  down  payment,  the  cost  of 
necessary  renovation,  loan  fees  and 
related  expenses,  and  fees  paid  to 
attorneys,  engineers,  and  appraisers,  are 
not  considered  to  be  administrative 
costs. 

(k)  A  proposed  schedule  for 
acquisition,  renovation  and  occupancy 
of  the  facility. 

(1)  Reasonable  assurances  that  the 
applicant  will  obtain  a  fee  simple  or 
such  other  estate  or  interest  in  the  site 
of  the  facility  to  be  acquired  sufficient 
to  assure  undisturbed  use  and 
possession  for  the  purpose  of  operating 
the  Head  Start  program.  If  the  grantee 
proposes  to  acquire  a  facility  without 
also  purchasing  the  land  on  which  the 
facility  is  situated,  the  application  must 
describe  the  easement,  right  of  way  or 
land  rental  it  will  obtain  or  has  obtained 
to  allow  it  sufficient  access  to  the 
facility.  If  the  grantee  proposes  to 
undertake  a  major  renovation  of  a  leased 
facility,  the  grantee  must  have  a  lease  of 
at  least  five  years  duration  from  the  date 
the  renovation  is  completed. 

(m)  An  assessment  of  the  impact  of 
the  proposed  purchase  on  the  human 
environment  if  it  involves  more  than  a 
simple  incidental  alteration  and 
renovation  or  any  significant  change  in 
land  use,  including  substantial  increases 
in  traffic  in  the  surrounding  area  due  to 
the  provision  of  Head  Start 
transportation  services  and  an 
assessment  of  all  proposed  construction 
and  major  renovation  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C)  and  its  implementing 
regulations  (40  CFR  parts  1500-1508), 
as  well  as  a  report  shovdng  the  results 
of  tests  for  environmental  hazards 
present  in  the  facility,  ground  water, 
and  soil  (or  justification  why  such 
testing  is  not  necessary).  In  addition, 
such  information  as  may  be  necessary  to 
comply  with  the  National  Historic 
Preservation  Act  of  1966  (16  U.S.C. 
470f)  must  be  included. 

(n)  Assurance  that  the  grantee  will 
comply  with  the  requirements  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970,  as  amended  (42  U.S.C.  4601  et 
seq.  and  49  CFR  Part  24),  and 
information  about  the  costs  that  may  be 


incurred  due  to  compliance  with  this 
Act. 

(o)  A  statement  of  the  share  of  the  cost  ■ 
of  acquisition  or  major  renovation  that 
will  be  paid  with  grant  funds. 

(p)  For  a  grantee  seeking  approval  of 
a  previous  purchase,  a  statement  of  the 
extent  to  which  it  has  attempted  to 
comply  and  will  be  able  to  comply  with 
the  provisions  of  §  1309.22  of  this  part. 

(q)  Such  additional  information  as  the 
responsible  HHS  official  may  require. 

6.  Section  1309.11  is  revised  to  read 
as  follows: 

§  1 309.1 1    Cost  comparisons  for  purchase, 
construction  and  major  renovation  of 
facilities. 

(a)  A  grantee  proposing  to  acquire  or 
undertake  a  major  renovation  of  a 
facility  must  submit  a  detailed  estimate 
of  the  costs  of  the  proposed  activity  and 
compare  the  cost  of  the  proposed 
activity  as  provided  under  paragraph  (c) 
of  this  section. 

(b)  All  costs  of  acquisition,  renovation 
and  ownership  must  be  identified, 
including,  but  not  limited  to, 
professional  fees,  purchase  of  the 
facility  to  be  renovated,  renovation 
costs,  moving  expenses,  additional 
transportation  costs,  maintenance,  taxes, 
insurance,  and  easements,  rights  of  way 
or  land  rentals.  An  independent 
appraisal  of  the  current  value  of  the 
facility  proposed  to  be  purchased, 
previously  purchased  or  renovated, 
made  by  a  professional  appraiser,  must 
be  included. 

(c)(1)  Grantees  proposing  to  purchase 
a  facility,  without  requesting  funds  for 
major  renovations  to  the  facility,  must 
compare  the  cost  of  the  proposed 
facility  to  the  cost  of  the  facility 
currently  used  by  the  grantee,  unless  the 
grantee  has  no  current  facihty,  will  lose 
the  use  of  its  current  facility,  intends  to 
continue  to  use  its  current  facility  after 
it  purchases  the  new  facility,  or  has 
shown  to  the  satisfaction  of  the 
responsible  HHS  official  that  its  existing 
facility  is  inadequate.  Where  the 
grantee's  current  facility  is  not  used  as 
the  alternate  facility,  the  grantee  must 
use  for  comparison  a  facility  (or 
facilities)  available  for  lease  in  the 
grantee's  service  area  and  useable  as  a 
Head  Start  facihty  or  which  can  be 
made  useable  through  incidental 
alteration  or  renovation,  the  cost  of 
which  shall  be  included  in  the  cost 
comparison.  In  the  case  of  an 
application  for  approval  of  the  previous 
purchase  of  a  facility,  the  cost  of  the 
present  facility  must  be  compared  to  the 
cost  of  the  facility  used  by  the  grantee 
before  purchase  of  its  current  facility.  If 
the  facility  used  by  the  grantee  before 
the  purchase  of  its  present  facility  was 
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deemed  inadequate  by  the  responsible 
HHS  official,  the  grantee  had  no 
previous  facility,  or  if  the  grantee 
continued  to  use  its  previous  facility 
after  it  purchased  the  current  facility, 
the  alternative  facility  shall  be  an 
available,  appropriate  facihty  (or 
facilities)  of  comparable  size  that  was 
available  for  rent  in  the  grantee's  service 
area  at  the  time  of  its  purchase  of  the 
current  facility. 

(2)  Grantees  proposing  to  construct  a 
facility  must  compare  the  costs  of 
constructing  the  proposed  facility  to  the 
costs  of  owning,  purchasing  or  leasing 
an  alternative  facility  which  can  be 
made  useable  through  incidental 
alterations  and  renovations  or  major 
renovations.  The  alternative  facility  is 
one  now  owned  by  the  grantee  or 
available  for  lease  or  purchase  in  the 
grantee's  service  area.  If  no  such  facility 
is  available,  this  statement  must  explain 
how  this  fact  was  determined  and  the 
claim  must  be  supported,  whenever 
possible,  by  a  written  statement  firom  a 
licensed  real  estate  professional  in  the 
grantee's  service  area. 

(3)  A  grantee  proposing  to  undertake 
a  major  renovation  of  a  facility  must 
compare  the  cost  of  the  proposed 
renovation  (including  the  cost  of 
purchasing  the  facility  to  be  renovated, 
if  the  grantee  is  proposing  to  purchase 
the  facility)  to  the  cost  of  constructing 
a  facility  of  comparable  size. 

(d)  The  grantee  must  separately 
delineate  the  following  expenses  in  the 
application: 

(1)  One-time  costs,  including,  but  not 
limited  to,  cost  of  purchasing  the  facility 
to  be  renovated,  the  down  payment, 
professional  fees,  moving  expenses,  the 
cost  of  site  preparation;  and 

(2)  Ongoing  costs,  including,  but  not 
limited  to,  mortgage  payments, 
insurance  premiums,  maintenance 
costs,  and  property  taxes.  If  the  grantee 
is  exempt  from  the  payment  of  property 
taxes,  this  fact  must  be  stated. 

(e)  The  period  of  comparison  for 
purchase,  construction  or  renovation  of 
a  facility  is  twenty  years,  except  that  for 
the  purchase  of  a  modular  unit  the 
period  of  comparison  is  ten  years  and 
the  period  of  comparison  for  major 
renovation  of  a  leased  facility  is  the 
period  of  the  lease  remaining  after  the 
renovations  are  completed.  For 
approvals  of  previous  purchases  the 
period  of  comparison  begins  on  the  date 
the  purchase  took  place. 

(f)  If  the  facility  is  to  be  used  for 
purposes  in  addition  to  the  operation  of 
the  Head  Start  program,  the  cost  of  use 
of  that  part  of  the  facility  used  for  such 
other  purposes  must  be  allocated  in 
accordance  with  applicable  Office  of 


Management  and  Budget  cost 
principles. 

7.  Section  1309.21  is  amended  by 
revising  paragraphs  (a),  (d),  introductory 
text,  (d)(1),  and  (f),  introductory  text  to 
read  as  follows: 

§  1309.21    Recording  of  Federal  interest 
and  other  protection  of  Federal  Interest 

(a)  The  Federal  government  has  an 
interest  in  all  real  property  and 
equipment  acquired  or  upon  which 
major  renovations  have  been  undertaken 
with  grant  funds  for  use  as  a  Head  Start 
facility.  The  responsible  HHS  official 
may  subordinate  the  federal  interest  in 
such  property  to  that  of  a  lender  which 
finances  the  acquisition  or  major 
renovation  costs  subject  to  the 
conditions  set  forth  in  paragraph  (f)  of 
this  section. 

•  »        *        «        * 

(d)  Immediately  upon  purchasing  or 
at  the  conunencement  of  major 
renovation  or  construction  of  a  facility, 
or  receiving  permission  to  use  funds  for 
a  previously  purchased  facility  the 
grantee  shall  record  the  Notice  of 
Federal  Interest  in  the  appropriate 
official  records  for  the  jurisdiction  is 
located.  The  Notice  shall  include  the 
following  information: 

(1)  The  date  of  the  award  of  grant 
funds  for  the  acquisition  or  major 
renovation  of  the  property  to  be  used  as 
a  Head  Start  facility,  and  the  address 
and  legal  description  of  the  property  to 
be  acquired  or  renovated; 

•  *        •        *        • 

(f)  In  subordinating  its  interest  in  a 
facility  acquired  or  upon  which  major 
renovations  have  been  undertaken  with 
grant  funds,  the  responsible  HHS 
official  does  not  waive  application  of 
paragraph  (d)  of  this  section  and 
§  1309.22.  A  wrritten  agreement  by  the 
responsible  HHS  official  to  subordinate 
the  Federal  interest  must  provide: 
***** 

8.  Section  1309.23  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1309.23    Insurance,  bonding  and 
maintenance. 

(a)  At  the  time  of  acquiring  or 
undertaking  a  major  renovation  of  a 
facility  or  receiving  approval  for  the 
previous  purchase  of  a  facility  the 
grantee  shall  obtain  insurance  coverage 
for  the  facility  which  is  not  lower  in 
value  than  coverage  it  has  obtained  for 
other  real  property  it  owns,  and  which 
at  least  meets  the  requirements  of  the 
coverage  specified  in  paragraphs  (a)(1) 
and  (2)  of  this  section.  For  facilities 
which  have  been  constructed  or 
renovated,  insurance  coverage  must 
begin  at  the  commencement  of  the 


expenditure  of  costs  in  fulfillment  of 
construction  or  renovation  work. 

***** 

9.  Section  1309.40  is  revised  to  read 
as  follows: 

§  1 309.40    Copies  of  documents. 

Certified  copies  of  the  deed,  lease, 
loan  instrument,  mortgage,  and  any 
other  legal  documents  related  to  the 
acquisition  or  major  renovation  of  the 
facility  or  to  the  discharge  of  any  debt 
secured  by  the  facility  must  be 
submitted  to  the  responsible  HHS 
official  within  ten  days  of  their 
execution. 

10.  Section  1309.41  is  revised  to  read 
as  follows: 

§1309.41    Record  retention. 

All  records  pertinent  to  the 
acquisition  or  major  renovation  of  a 
facility  must  be  retained  by  the  grantee 
for  a  period  equal  to  the  period  of  the 
grantee's  ownership  (or  occupancy,  in 
the  case  of  leased  facilities)  of  the 
facility  plus  three  years. 

11.  Section  1309.42  is  revised  to  read 
as  follows: 

S 1 309.42    AudH  of  mortgage. 

Any  audit  of  a  grantee  which  has 
acquired  or  made  major  renovations  to 
a  facility  with  grant  funds  shall  include 
an  audit  of  any  mortgage  or 
encumbrance  on  the  facility.  Reasonable 
and  necessary  fees  for  this  audit  are 
payable  with  grant  funds. 

12.  Section  1309.43  is  revised  to  read 
as  follows: 

S  1309.43    Use  of  grant  funds  to  pay  fees. 

Consistent  with  the  cost  principles 
referred  to  in  45  CFR  part  74  and  45 
CFR  part  92,  reasonable  fees  and  costs 
associated  with  and  necessary  to  the 
acquisition  or  major  renovation  of  a 
facility  (including  reasonable  and 
necessary  fees  and  costs  incurred  to 
establish  preliminary  eligibility  under 
§  1309.50  of  this  part,  or  otherwise  prior 
to  the  submission  of  an  application 
under  §  1309.10  of  this  Fart  or 
acquisition  of  the  facility)  are  payable 
with  grant  funds,  but  require  prior, 
written  approval  of  the  responsible  HHS 
official. 

13.  A  new  subpart  F  is  added  to  read 
as  follows: 

Subpart  F— Construction  and  Major 
Renovation 

Sec. 

1309.49  Eligibility— Construction. 

1309.50  Eligibility — Major  renovation. 

1309.51  Approval  of  drawings  and 
specifications. 

1309.52  Procurement  procedures. 

1 309. 53  Inspection  of  work. 

1309.54  Eiavis-Bdcon  Act. 
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Subpart  F — CJonstruction  and  Major 
Renovation 


'  subi  n 
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Eligibility— Construction. 
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Start  program  serves  an 
or  is  located  in  a  rural  or 
mcpme  community;  and 

a  lack  of  suitable  facilities 
pi  blic  school  facilities)  in 
service  area  which  will 
J  eration  of  the  program,  as 

by  a  statement  that 
griantee's  current  facility  nor 
a  mailable  for  lease  or 
t  le  service  area  is  suitable 
V  ead  Start  program.  This 
must  explain  the  factors 
hiow  it  was  determined  that 
of  suitable  facilities  and 
whenever  possible  by  a 
from  a  licensed  real 
in  the  grantee's 


§1309.50    Eligibility— Major  renovation. 

(a)  Before  s  ubmitting  an  application 
under  §  1309  10,  the  grantee  must 
establish  that: 

(1)  The  Head  Start  program  serves  an 
Indian  Tribe,  or  is  available  in  a  rural  or 
other  low-income  community;  and 

(2)  There  ii  a  lack  of  suitable  facilities 
(including  pi  blic  school  facilities)  in 
the  grantee's  service  area  which  will 
inhibit  the  of  eration  of  the  program,  as 
demonstratec  by  a  statement  that 
neither  the  gfantee's  current  facility  nor 
any  facility  aVailable  for  lease  or 
purchase  in  the  service  area  is  suitable 
or  could  be  made  suitable  without  major 
renovation.  TJhis  statement  must  explain 
the  factors  ccjnsidered.  how  it  was 
determined  tnat  there  is  a  lack  of 
suitable  facil  ties  and  be  supported, 
whenever  po  ssible,  by  a  written 
statement  fro  m  a  licensed  real  estate 
professional  n  the  grantee's  service 
area. 

(b)  In  ordei  to  receive  funding  for 
major  renovation  of  a  leased  facility,  the 
grantee  must  have  a  lease  that  provides 
the  Head  Sta  t  program  with  a  term  of 


CKCupancy  o 


at  least  five  years  from  the 


certification  by  a  licensed  engineer  or 
architect  as  to  the  cost  and  technical 
appropriateness  of  the  proposed 
construction  or  renovation,  and  on  a 
determination  that  the  drawings  and 
specifications  conform  to  Head  Start 
programmatic  requirements. 

§  1309.52    Procurement  procedures. 

(a)  All  facility  construction  and  major 
renovation  transacrtions  must  comply 
with  the  prcKurement  procedures  in  45 
CFR  parts  74  and  92,  and  must  be 
conducted  in  a  manner  to  provide,  to 
the  maximum  extent  practicable,  open 
and  free  competition. 

(b)  All  construction  and  major 
renovation  contracts  for  facilities 
acquired  with  grant  funds  require  the 
prior,  written  approval  of  the 
responsible  HHS  official,  and  shall  be 
on  a  lump  sum  fixed-price  basis. 

(c)  Prior  written  approval  of  the 
responsible  HHS  official  is  required  for 
unsolicited  modifications  that  would 
change  the  scope  or  objective  of  the 
project,  including  proposed 
modifications  that  would  materially 
alter  the  costs  of  the  project  or  increase 
the  amount  of  grant  funds  needed  to 
complete  the  project. 

(d)  All  construction  and  major 
renovation  contracts  for  facilities 
acquired  with  grant  funds  shall  contain 
a  clause  stating  that  the  responsible 
HHS  official  or  his  or  her  designee  shall 
have  access  at  all  reasonable  times  to 
the  work  being  performed  pursuant  to 
the  contract,  at  any  stage  of  preparation 
or  progress,  and  requiring  that  Uie 
contractor  shall  facilitate  such  access 
and  inspection. 

§  1309.53    Inspection  of  worlc 

(a)  The  grantee  must  provide  and 
maintain  competent  and  adequate 
architectural  or  engineering  inspection 
at  the  work  site  to  insure  that  the 
completed  work  conforms  to  the 
approved  plans  and  specifications. 

(b)  The  grantee  must  submit  a  final 
architectural  or  engineering  inspection 
report  of  the  facility  to  the  responsible 
HHS  official  within  30  calendar  days  of 
substantial  completion  of  the 
construction  or  renovation. 


time  the  renc  vation  will  be  complete.  g  1309.54    Davis-Bacon  Act 


§  1 309.51    Approval  of  drawings  and 
specifications 

(a)  The  grantee  may  not  advertise  for 
bids  or  awar«  a  contract  for  any  part  of 
construction  or  major  renovation  funded 
by  grant  func  s  until  final  working 
drawings  an<  specifications  have  been 
approved  by  the  responsible  HHS 
official. 

(b)  Approvial  by  the  responsible  HHS 
official  shall  be  based  on  the 


Construction  and  renovation  projects 
and  subcontracts  financed  with  funds 
awarded  under  the  Head  Start  program 
are  subject  to  the  Davis-Bacon  Act  (40 
U.S.C.  276a  et  seq.)  and  the  regulations 
of  the  Department  of  Labor,  29  CFR  part 
5.  The  grantee  must  provide  an 
assurance  that  all  laborers  and 
mechanics  employed  by  contractors  or 
subcontractors  in  the  construction  or 
renovation  of  affected  Head  Start 


facilities  shall  be  paid  wages  at  not  less 
than  those  prevailing  on  similar 
construction  in  the  locality,  as 
determined  by  the  Secretary  of  Labor. 

[PR  Doc.  99-2861  Filed  2-5-99;  8:45  am) 

BILUNG  CX>DE  4184-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-22,  RM-«426] 

Radio  Broadcasting  Services;  Ashland, 
Wl 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  The 
State  of  Wisconsin  Educational 
Communications  Board  proposing  the 
allotment  of  Channel  275A  to  Ashland, 
Wisconsin,  and  reservation  of  the 
channel  for  noncommercial  educational 
use.  The  channel  can  be  allotted  to 
Ashland  without  a  site  restriction  at 
coordinates  46-35-24  NL  and  90-53-00 
WL.  Canadian  concurrence  will  be 
requested  for  the  allotment  of  Channel 
•275 A  at  Ashland. 

DATES:  Comments  must  be  filed  on  or 
before  Meirch  22,  1999,  and  reply 
comments  on  or  before  April  6, 1999. 
ADDRESSES:  Federal  Commimications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Todd  D. 
Gray,  Margaret  L.  Miller,  Christine  J. 
Newcomb,  Dow  Lohnes  &  Albertson, 
PLLC,  1200  New  Hampshire  Avenue, 
NW,  Suite  800,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-22,  adopted  January  13,  1999,  and 
released  January  29, 1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC.  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 
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Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-2732  Filed  2-5-99;  8:45  am] 
BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA  98-4673,  Notice  2] 

RIN  2127-AG87 

Federal  Motor  Vehicle  Safety 
Standards;  L^mps,  Reflective  Devices 
and  Associated  Equipment 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Extension  of  comment  period 
for  a  notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  grants  a  request  to 
extend  the  comment  period  on  an 
agency  proposal  to  reorganize  the 
sections  of  Standard  No.  108,  Lamps, 
Reflective  Devices  and  Associated 
Equipment,  relating  to  headlighting  (63 
FR  63258.  November  12,  1998).  The 
comment  closing  date  is  changed  from 
February  10, 1999  to  April  11, 1999. 
DATES:  Comments  on  docket  NHTSA 
98—4673,  Notice  1  must  be  received  on 
or  before  April  11, 1999. 
ADDRESSES:  Comments  should  refer  to 
the  Docket  NHTSA  98-4673,  Notice  1 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590  (Docket  hours  are  from  10  a.m.  to 
5  p.m.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Boyd,  Office  of  Safety 


Performance  Safety  Standards,  NHTSA, 
telephone  (202)  366-6346. 
SUPPLEMENTARY  INFORMATION:  NHTSA's 
proposed  rewrite  of  the  headlighting 
sections  of  FMVSS  No.  108  is  intended 
to  remove  inconsistencies  and  to 
facilitate  easy  reference  to  the  standard. 
A  proposed  rewrite  of  the  signal  lamp 
sections  of  the  standard  will  follow. 

DaimlerChrysler,  Ford  and  General 
Motors  requested  a  60  day  extension  of 
the  comment  period  because  they 
wanted  to  provide  a  response 
coordinated  through  the  newly  formed 
Alliance  of  Automobile  Manufacturers 
(AAM).  Formerly,  the  American 
Automobile  Manufacturers  Association 
(AAMA)  provided  such  coordinated 
responses  to  notices  of  proposed 
rulemaking,  but  it  disbanded  during  the 
comment  period. 

After  reviewing  the  situation,  NHTSA 
agrees  with  the  petitioners  that 
additional  time  is  desirable  to  obtain  a 
coordinated  response.  The  amended  text 
is  lengthy,  but  the  amendments  are 
intended  primarily  to  improve  clarity. 
Accordingly,  the  agency  believes  that 
there  is  good  cause  for  the  extension 
and  that  the  extension  is  consistent  with 
the  public  interest.  Based  on  the  above 
considerations,  the  agency  has  decided 
to  extend  the  comment  period  until 
April  11,  1999. 

Issued  on:  February  2, 1999. 
Stephen  R.  Kratzke, 

Acting  Associate  Administrator  for  Safety 
Performance  Standards. 
IFR  Doc.  99-2937  Filed  2-5-99;  8:45  am] 
8ILL1MG  CODE  4«10-6»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  583 

[Docket  No.  NHTSA-98-S064] 

RIN  2127-AH33 

Motor  Vehicle  Content  Labeling 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  the  regulation  NHTSA  issued  to 
implement  the  American  Automobile 
Labeling  Act.  That  Act  requires 
passenger  motor  vehicles  to  be  labeled 
with  information  about  their  domestic 
and  foreign  parts  content.  Congress 
recently  amended  that  Act  to  make  a 
number  of  changes  in  the  labeling 
requirement.  This  proposal  would  make 


the  regulation  consistent  with  those 
changes. 

DATES:  Comments  must  be  received  by 
April  9,  1999. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number,  and  be' submitted  to: 
Docket  Management,  Room  PL-401,  400 
Seventh  Sti-eet,  SW,  Washington,  DC 
20590  (Docket  hours  are  from  10  a.m.  to 
5  p.m.) 

FOR  FURTHER  INFORMATION  CONTACT:  For 
nonlegal  issues:  Henrietta  Spinner, 
Office  of  Planning  and  Consumer 
Programs,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW,  Washington,  DC  20590 
(202-366-4802). 

For  legal  issues:  Edward  Clancy, 
Office  of  the  Chief  Counsel,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Sti^et,  SW,  Washington. 
DC  20590  (202-366-2992). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  21.  1994,  NHTSA  published 
in  the  Federal  Register  (59  FR  37294)  a 
new  regulation.  49  CFR  part  583. 
Automobile  Parts  Content  Labeling,  to 
implement  the  American  Automobile 
Labeling  Act  (AALA).  That  Act.  which 
is  codified  at  49  U.S.C.  32304.  requires 
passenger  motor  vehicles  to  be  labeled 
with  information  about  their  domestic 
and  foreign  parts  content.  We  encourage 
interested  persons  to  read  the  July  1994 
notice,  as  well  as  the  various  subsequent 
notices  published  by  the  agency  in 
response  to  petitions  for 
reconsideration,  for  a  detailed 
explanation  of  this  program. 

As  part  of  the  NHTSA 
Reauthorization  Act  of  1998. '  Congress 
amended  the  AALA  to  make  a  number 
of  changes  in  the  labeling  requirement. 
The  changes  are  set  forth  in  section 
7106(d)  of  the  NHTSA  Reauthorization 
Act. 

In  this  notice,  the  agency  is  proposing 
to  amend  Part  583  to  conform  it  to  the 
amended  AALA.  We  will  discuss  each 
of  the  changes  made  by  the  Congress, 
and  any  conforming  amendments  being 
proposed  for  part  583.  in  the  order  set 
forth  in  section  7106(d). 

Changes  to  the  AALA;  Proposed 
Conforming  Amendments 

Detennination  of  Origin  of  Engine  and 
Transmission  (Subparagraph  (1)(A)  of 
Section  7106(d)j 

The  original  AALA  specified,  among 
other  things,  that  vehicles  were  to  be 


■  This  Act  was  part  of  the  Transportation  Equity 
Act  for  the  21st  Century  (TEA-21).  The  full  text  of 
TEA-21  and  the  conference  report  is  available  on 
the  Web  at  http://wrww.fhwa.dot.gov/tea21/. 
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labeled  with  t  le  names  of  the  countries 
of  origin  of  th ;  engine  and  transmission. 
The  Act  provided  that  these  origin 
determinatior  s  were  to  be  based  on  the 
purchase  pries  of  materials  received  at 
individual  en  >ine/transmission  plants 
and  were  not  ;o  include  engine/ 
transmission  i  issembly  costs. 

To  reflect  tl  le  fact  these  origin 
determinatior  s  did  not  include  engine/ 
transmission  i  issembly  costs  and  to 
ensure  that  ac  curate  information  was 
provided  to  tie  public,  we  specified  that 
the  label  refer  to  "Engine  Parts"  and 
"Transmission  Parts"  instead  of 
"Engines"  and  "Transmissions': 
Country  of  Origin: 
Engine  Parts:  (name  of  country) 
Transmission  Parts:  (name  of  country) 
Section  7iq6(d)(l)(A)  amended  the 
AALA  to  spedify  that  assembly  and 
labor  costs  inciured  for  the  final 
assembly  of  engines  and  transmissions 
are  now  to  belincluded  in  making  these 
country  of  ori  jin  determinations.  This 
means  that  th ;  terms  "Engine  Parts"  and 
"Transmissio  1  Parts"  will  no  longer  be 
appropriate  f<  r  the  vehicle  content 
label. 

In  order  to  conform  part  583  to 
subparagraph  (1)(A),  we  are  proposing 
to  amend  the  calculation  procedures  set 
forth  in  §  583,8.  We  are  also  proposing 
to  amend  §  583.5.  so  that  the  wording  of 
the  vehicle  content  label  would  no 
longer  use  th«  terms  "Engine  Parts"  and 
"Transmissio:  1  Parts."  It  would  instead 
use  the  terms T'Engine"  and 
"Transmissio  1." 

Definition  of  rinal  Assembly  Place 
(Subparagraph  (1)(B)  of  Section  7106(d) 

Subparagra  ph  (1)(B)  amends  the 
definition  of  "final  assembly  place." 
The  Conferen  ce  Report  notes  that  this 
amendment  "codifies  certain 
regulations  wjiich  permit  labor  costs  of 
parts  manufactured  at  the  same  location 
as  final  vehicle  assembly  to  be  included 
in  the  vehicla's  overall  content 
calculation  *  |  *  *"  Congressional 
Record  H392$  (May  22.  1998). 

We  note  thftt  subparagraph  (1)(B) 
simply  codifies  an  existing  provision  of 
part  583,  i.e. .[the  definition  of  final 
assembly  set  lorth  in  §  583.4(b)(4). 
Therefore,  w(  do  not  need  to  make 
conforming  a  nnendments. 

Determination  of  U.S. /Canadian 
Percentage  o]  the  Value  of  Items  of 
Equipment  b  '  Outside  Suppliers 
(Subparagra}  h  (1)(C)  of  Section  7106(d) 

The  AALA  specifies,  among  other 
things,  that  the  vehicle  content  labels 
must  indicate  the  percentage  U.S./ 
Canadian  paits  content,  determined  on 
a  carline  basis.  To  enable  vehicle 
manufacture!  s  to  calculate  this 


for 


information,  the  statute  requires 
suppliers  of  equipment  to  provide 
information  about  the  origin  of  the 
equipment  they  supply. 

The  original  AALA  specified  that, 
equipment  received  from  outside 
suppliers,  the  equipment  is  considered 
U.S./Canadian  if  it  contains  at  least  70 
percent  value  added  in  the  U.S./Canada. 
Thus,  any  equipment  that  was  at  least 
70  percent  U.S./Canadian  was  valued  at 
100  percent  U.S./Canadian.  Any 
equipment  under  70  percent  was  valued 
at  zero  percent.  This  provision  was 
sometimes  referred  to  as  the  "roll-up, 
roll-down"  provision.  It  is  reflected  in 
§  583.6(c)  of  the  current  regulation. 

Subparagraph  (1)(C)  amended  the 
AALA  to  eliminate  the  "roll-down" 
portion  of  this  provision.  While 
equipment  from  an  outside  supplier  that 
is  at  least  70  percent  U.S./Canadian  is 
still  to  be  valued  at  100  percent  U.S./ 
Canadian,  any  equipment  under  70 
percent  is  now  valued,  and  must  be 
reported,  to  the  nearest  five  percent.  As 
the  Conference  Report  stated: 

Under  this  subparagrapli,  suppliers  would 
report  [U.S. /Canadian]  content  to  the  nearest 
five  percent.  For  instance.  38  percent  would 
be  reported  to  the  manufacturer  as  40 
percent,  rather  than  zero  as  under  current 
law. 

Congressional  Record  H3929  (May  22, 
1998). 

In  order  to  conform  part  583  to 
subparagraph  (1)(C),  we  are  proposing  to 
amend  the  procedures  for  calculating 
U.S./Canadian  parts  content  set  forth  in 
§  583.6  and  the  requirements  for  outside 
suppliers  set  forth  in  §  583.10. 

We  note  that  the  proposed 
amendments  would  increase  the  costs  of 
compliance  with  part  583  for  some 
outside  suppliers.  The  original  AALA 
did  not  require  outside  suppliers  to 
provide  specific  estimates  of  the  U.S./ 
Canada  value  added  of  their  equipment. 
Instead,  it  only  required  them  to 
indicate  whether  the  U.S./Canada  value 
added  was  at  least  70  percent. ^  Under 
the  amended  AALA,  however,  outside 
suppliers  which  provide  equipment 
with  U.S./Canada  value  added  of  less 
than  70  percent  are  required  to  provide 
specific  estimates  (i.e.,  to  the  nearest 
five  percent)  of  the  U.S./Canada  value 
added  of  their  equipment. 

Identification  of  Country  of  Assembly 
(Paragraph  (2)  of  Section  7106(d)) 

Paragraph  (2)  amends  section 
32304(d)  of  the  AALA  to  provide  that  a 
manufacturer's  vehicle  content  label 


2  NHTSA  discussed  in  some  detail  the 
compliance  burdens  associated  with  the  now 
superseded  requirements  for  outside  suppliers  at  60 
FR  4788>-87  (September  15.  1995). 


may  include  a  line  identifying  the 
country  in  which  the  vehicle  assembly 
was  completed.  We  note,  however,  that 
section  32304(b)(1)(B)  of  the  AALA 
already  provides  that  the  label  must 
identify  the  final  assembly  place  for  the 
vehicle  by  city.  State  (where 
appropriate)  and  coimtry.  This 
requirement  is  reflected  in  §  583.5(b)  of 
the  current  regulation. 

Since,  pursuant  to  another  section  of 
the  AALA,  Part  583  already  requires  the 
vehicle  content  label  to  state  the  country 
in  which  the  vehicle  assembly  was 
completed,  we  believe  that  it  is 
unnecessary  to  amend  the  regulation  in 
light  of  paragraph  (2). 

U.S./Canadian  Parts  Content  of  a 
Vehicle  Based  on  the  Assembly  Plant 
(Paragraph  (3)  of  Section  7106(d)) 

Paragraph  (3)  amended  the  AALA  to 
provide  that  a  manufacturer's  vehicle 
content  label  may  display  separately  the 
domestic  content  of  a  vehicle  based  on 
the  assembly  plant.  We  note  that,  iiT 
enacting  the  original  AALA,  Congress 
decided  that  U.S./Canadian  parts 
content  should  be  calculated  for  groups 
of  vehicles  rather  than  for  each 
individual  vehicle.  It  also  decided  to 
adopt  the  concept  of  "carline"  and  its 
definition  from  the  Corporate  Average 
Fuel  Economy  Program,  as  the  basis  for 
determining  the  relevant  groups  of 
vehicles. 

We  also  note  that  carline 
determinations  are  based  on  degree  of 
commonality  in  construction,  instead  of 
commonality  of  assembly  plant.  Thus,  it 
is  possible  that  some  vehicles  in  a 
carline  may  be  manufactured  at  one 
assembly  plant,  while  other  vehicles  in 
the  same  carline  may  be  manufactured 
at  another  assembly  plant,  even  one  in 
another  country. 

If  a  carline  is  manufactured  at  more 
than  one  assembly  plant,  the  U.S./ 
Canadian  content  for  the  portion  of  the 
carline  manufactured  at  one  assembly 
plant  may  differ  substantially  fi-om  that 
for  the  portions  manufactured  at  other 
assembly  plants.  Paragraph  (3)  permits  a 
manufacturer  to  volimtarily  display 
separately  on  the  vehicle  content  label 
the  U.S./Canadian  parts  content  for  the 
portion  of  the  carline  assembled  at  the 
plant  where  the  vehicle  was  assembled. 
As  noted  by  the  Conference  Report,  this 
information  would  be  reported  in 
addition  to  the  carline  average 
percentage.  Congressional  Record 
H3929-30  (May  22, 1998). 

We  note  that  this  provision  appears  to 
represent  a  variation  of  an  option 
currently  included  in  part  583  at 
§  583.5(e).  That  option  applies  to 
carlines  consisting  of  vehicles  some  of 
which  are  assembled  in  the  U.S./Canada 
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and  others  of  which  are  assembled  in 
one  or  more  other  countries.  It  permits 
manufacturers  to  voluntarily  identify 
U.S./Canadian  parts  content  for  the 
portion  of  the  carline  assembled  in  the 
country  in  which  the  vehicle  is  actually 
assembled.  If  this  information  is 
provided,  it  must  be  included  in  an 
explanatory  note  at  the  end  of  the  label. 

In  order  to  conform  part  583  to 
paragraph  (3).  we  are  proposing  to  add 
to  §  583.5  an  additional  option 
permitting  manufacturers  to  voluntarily 
identify  U.S./Canadian  parts  content 
based  on  the  assembly  plant  in  which 
the  vehicle  was  assembled.  The  details 
of  the  option  are  generally  patterned 
after  the  option  included  at  §  583.5(e). 
which  would  be  retained.  We  seek 
comment  on  whether  §  583.5(e)  will  still 
be  needed  with  this  additional 
provision. 

Outside  Suppliers  Failing  To  Report 
(Paragraph  (4)  of  Section  7106(d) 

For  the  past  several  years,  we  have 
provided  a  limited,  temporary  provision 
in  the  part  583  content  calculation 
procedures  to  give  a  vehicle 
manufacturer  added  flexibility  in 
making  content  determinations  in  those 
instances  in  which  outside  suppliers 
have  not  responded  to  the 
manufacturer's  requests  for  content 
information.^  This  provision  is  set  forth 
at  §  583.6(c)(6).  Paragraph  (4)  amended 
the  AALA  to  codify  this  regulatory 
provision  and  make  it  permanent. 

In  order  to  conform  part  583  to 
paragraph  (4),  we  are  proposing  to 
remove  the  time  limitation  included  in 
§  583.6(c)(6).  We  are  also  proposing 
conforming  changes  to  make  that 
section  consistent  with  subparagraph 
(1)(C)  of  section  7106(d)  which,  as 
discussed  above,  changed  the 
procedures  for  calculating  the  U.S./ 
Canadian  content  of  equipment 
supplied  by  outside  suppUers. 

Accounting  for  the  Value  of  Small  Parts 
(Paragraph  (5)  of  Section  7106(d) 

The  original  AALA  excluded  small 
parts  such  as  nuts,  bolts,  clips,  screws 
and  pins  from  the  definition  of 
"passenger  motor  vehicle  equipment." 
This  reduced  the  burdens  associated 
with  obtaining  content  information 
about  these  minor  items.  However,  it 
also  meant  that  they  were  not 
considered  at  all  in  determining  parts 
content.  Paragraph  (5)  amends  the 
AALA  to  provide  that  the  value  of  small 
parts  is  to  be  defaulted  to  the  country 
of  final  assembly.  In  other  words,  these 
small  parts  are  now  considered  to  be 


'  For  an  explanation  of  this  provision,  see  62  FR 
33756  (June  23,  1997). 


passenger  motor  vehicle  equipment  and 
to  represent  value  added  in  the  country 
where  final  assembly  takes  place, 
regardless  of  actual  country  of  origin  of 
those  small  parts. 

In  order  to  conform  part  583  to 
paragraph  (5),  we  are  proposing  to 
amend  the  definition  of  passenger  motor 
vehicle  equipment  set  forth  at  §  583.4(b) 
and  the  calculation  procedures  set  forth 
at  §583.6  and  §583.7. 

Other  Changes  to  the  Label 

We  are  proposing  a  change  in  the 
format  of  the  label  to  make  it  easier  to 
understand.  Part  583  currently  requires 
a  brief  explanatory  note  concerning 
parts  content  to  be  provided  at  the  end 
of  the  label.  We  are  proposing  to  move 
this  note  to  the  middle  of  the  label, 
directly  below  the  items  of  information 
for  which  the  note  is  relevant,  i.e., 
below  the  specified  U.S./Canadian  Parts 
Content  and  Major  Sources  of  Foreign 
Parts  Content.  We  request  comments  on 
whether  any  other  changes  to  the  label, 
e.g.,  wording  changes  or  format  changes, 
are  appropriate  in  light  of  the 
amendments  to  the  AALA. 

Effective  Date 

The  NHTSA  Reauthorization  Act  was 
signed  by  the  I*resident  on  June  9, 1998. 
While  the  provisions  amending  the 
AALA  changed  the  existing  labeling 
requirement  and  content  calculation 
procedures,  they  did  not  specify  when 
those  changes  are  to  become  effective 
for  vehicle  manufacturers  and  suppliers. 

Given  the  leadtime  needed  to  change 
labels  and  make  calculations  based  on 
the  new  calculation  procedures,  it 
would  not  have  been  possible  for  the 
vehicle  manufactiu^rs  to  comply  with 
the  new  requirements  for  their  model 
year  1999  vehicles.  However,  we  believe 
that  manufacturers  can  comply  with  the 
new  requirements  with  respect  to  all 
model  year  2000  vehicles,  with  the 
possible  exception  of  those  introduced 
during  the  early  part  of  1999.  Since  the 
changes  are  relatively  straightforward 
and  leave  us  httle  discretion,  the  vehicle 
manufacturers  can  implement  the 
changes  needed  to  comply  with  the  new 
requirements.  They  need  not  await  the 
final  rule  to  do  so. 

Accordingly,  we  are  proposing  to 
apply  the  new  requirements  to  all  model 
year  2000  carlines  that  are  first  offered 
for  sale  to  ultimate  purchasers  on  or 
after  June  1, 1999.  This  would  affect  the 
vast  majority  of  model  year  2000 
carhnes,  since  most  will  be  introduced 
in  the  fall  of  1999.  For  model  year  2000 
carlines  that  are  first  ofiiered  for  sale 
before  June  1,  1999,  manufacturers 
would  have  the  option  of  following  the 
new  requirements  or  the  old  ones. 


Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

We  have  considered  the  impact  of  this 
rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  document 
was  not  reviewed  by  the  Office  of 
Management  and  Budget  under  E.O. 
12866,  "Regulatory  Planning  and 
Review."  The  rulemaking  action  has 
been  determined  not  to  be  significant 
under  the  Department's  regulatory 
pohcies  and  procedures. 

This  document  proposes  to  amend  49 
CFR  Part  583  to  conform  the  agency's 
content  labeling  requirements  and 
calculation  procedures  to  recent 
statutory  changes.  The  changes  are  so 
minor  that  they  would  not  have  any 
measurable  effect  on  vehicle  prices. 

The  change  most  likely  to  result  in 
cost  impacts  is  the  one  requiring  outside 
suppliers  to  make  calculations  of  U.S./ 
Canadian  content,  to  the  nearest  five 
percent,  for  equipment  with  U.S./ 
Canadian  content  below  70  percent. 
This  will  increase  compliance  costs  for 
some  outside  suppliers.  The  agency 
notes  that  there  are  about  15,000 
suppliers  to  vehicle  manufacturers. 
However,  many  small  suppliers  procure 
all  their  inputs  from  the  same  country, 
and  will  experience  negligible  costs. 
NHTSA  believes  that  cost  impacts  for 
other  supphers  will  be  small  and  will 
diminish  over  time.  Somewhat  higher 
costs  are  likely  to  be  experienced  the 
first  year  as  suppliers  become  familiar 
with  the  new  calculation  procedures 
and  incorporate  them  into  their 
programming  or  other  systems. 

While  the  agency  believes  that  the 
cost  impacts  will  be  small,  it  does  not 
have  sufficient  information  to  quantify 
such  costs.  Comments  are  requested 
concerning  this  issue.  Because  the 
economic  imp)acts  of  this  proposal  are 
so  minimal,  preparation  of  a  full 
regulatory  evaluation  is  not  necessary. 

B.  Regulatory  Flexibility  Act 

We  have  considered  the  effects  of  this 
rulemaking  action  under  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601  et  seq.)  I 
hereby  certify  that  the  proposed 
amendment  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  for  this  action. 
Although  certain  small  businesses,  such 
as  parts  suppliers  and  some  vehicle 
manufacturers,  are  affected  by  the 
regulation,  the  effect  on  them  is  minor. 
The  rt-quirements  are  strictly 
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D.  Executive  Order  12612  (Federalism) 

We  have  analyzed  this  proposed 
amendment  ia  accordance  with  the 
principles  and  criteria  set  forth  in 
Executive  Order  12612.  We  have 
determined  that  the  proposed 
amendment  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

E.  Paperwork  iReduction  Act 

Information  collection  requirements 
proposed  in  t|iis  notice  differ  from  those 
approved  by  t|ie  Office  of  Management 
and  Budget  uoder  the  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511)  and  assigned  OMB  Control  Nxunber 
2127-0573.  T  le  current  approval  will 
expire  on  Jun  s  30,  2001.  Since  NHTSA 
believes  that  I  he  changes  proposed  in 
this  notice  will  result  in  a  small  increase 
in  the  paperwork  burden  of  this 
reporting  requirement,  if  the  changes 
proposed  in  tbis  NPRM  are  made  final, 
NHTSA  will  isk  OMB  for  approval  to 
amend  OMB  Control  Number  2127- 
0573  to  account  for  any  additional 
information  collection  burdens  imposed 
on  the  public* 

Request  for  Cbnunents  ■ 

We  invite  interested  persons  to 
submit  commlents  on  this  proposal.  Two 
copies  shouM  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  tjo  detail  their  primary 
argimients  in  la  concise  fashion. 

If  a  commetiter  wishes  to  submit 
certain  infoniation  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  subpiission,  including 
purportedly  (Confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsti,  NHTSA,  at  the  street 
address  giveq  above,  and  two  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  iie  Docket  Section.  A 
request  for  cc  nfidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  info  rmation  specified  in  the 
agency's  con:  idential  business 
information  legulation.  49  CFR  part  512. 


We  will  consider  all  comments 
received  before  the  close  of  business  on 
the  comment  closing  date  indicated 
above.  The  comments  will  be  available 
for  examination  in  the  docket  at  the 
above  address  both  before  and  after  that 
date.  To  the  extent  possible,  we  will 
consider  comments  filed  after  the 
closing  date.  We  will  consider 
comments  received  too  late  for 
consideration  in  regard  to  this  action  as 
suggestions  for  further  rulemaking 
action.  Comments  will  be  available  for 
inspection  in  the  docket.  We  will 
continue  to  file  relevant  information  as 
it  becomes  available  in  the  docket  after 
the  closing  date,  and  recommend  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  583 

Imports,  Labeling,  Motor  vehicles. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  we 
propose  to  amend  49  CFR  part  583  as 
follows: 

PART  583— AUTOMOBILE  PARTS 
CONTENT  LABELING 

1.  The  authority  citation  for  part  583 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  32304, 40  CFR  1.50, 
501.2(f). 

2.  Section  583.4  would  be  amended 
by  revising  paragraph  (b)(7)  to  read  as 
follows: 

§583.4    Definitions. 

***** 

(b)*   *   • 

(7)  Passenger  motor  vehicle 
equipment  means  any  system, 
subassembly,  or  component  received  at 
the  final  assembly  point  for  installation 
on,  or  attachment  to,  such  vehicle  at  the 
time  of  its  initial  shipment  by  the 
manufacturer  to  a  dealer  for  sale  to  an 
ultimate  purchaser.  Passenger  motor 
vehicle  equipment  also  includes  any 
system,  subassembly,  or  component 
received  by  an  allied  supplier  from  an 
outside  supplier  for  incorporation  into 
equipment  supplied  by  the  allied 
supplier  to  the  manufacturer  with 
which  it  is  allied. 
***** 

3.  Section  583.5  would  be  amended 
by  revising  paragraph  (a)(4),  (a)(5),  (b), 
and  (i)  to  read  as  follows: 


§583.5    Label  Fequlrements. 

(a)*   *   • 

(4)  Country  of  origin  for  the  engine. 
The  country  of  origin  of  the  passenger 
motor  vehicle's  engine  (the  procedure 
for  making  this  country  of  origin 
determination  is  set  forth  in  §  583.8); 

(5)  Country  of  origin  for  the 
transmission.  The  country  of  origin  of 
the  passenger  motor  vehicle's 
transmission  (the  procedure  for  making 
this  country  of  origin  determination  is 
set  forth  in  §  583.8); 
***** 

(b)  Except  as  provided  in  paragraphs 
(e),  (f)  and  (g)  of  this  section,  the  label 
required  under  paragraph  (a)  of  this 
section  shall  read  as  follows,  with  the 
specified  information  inserted  in  the 
places  indicated  (except  that  if  there  are 
no  major  sources  of  foreign  parts 
content,  omit  the  section  "Major 
Sources  of  Foreign  Parts  Content"): 

Parts  Content  Information 

For  vehicles  in  this  carline: 
U.S./Canadian  Parts  Content:  (insert 

number)  % 
Major  Sources  of  Foreign  Parts 

Content: 
(name  of  coimtry  with  highest 

percentage):  (insert  nimiber)  % 
(name  of  country  with  second  highest 

percentage):  (insert  number)  % 
Note:  Parts  content  does  not  include  final 
assembly,  distribution,  or  other  non-parts 
costs. 

For  this  vehicle: 
Final  Assembly  Point:  (city,  state,  country) 
Country  of  Origin: 
Engine:  (name  of  country) 
Transmission:  (name  of  country) 
***** 

(i)  Carlines  assembled  in  more  than 
one  assembly  plant.  (1)  If  a  carline  is 
assembled  in  more  than  one  assembly 
plant,  the  manufacturer  may,  at  its 
option,  add  the  following  additional 
information  at  the  end  of  the 
explanatory  note  specified  in  paragraph 
(a)(6)  of  this  section,  with  the  specified 
information  inserted  in  the  places 
indicated: 

Two  or  more  assembly  plants  produce  the 
vehicles  in  this  carline.  The  vehicles 
assembled  at  the  plant  where  this  vehicle 
was  assembled  have  a  U.S./Canadian  parts 
content  of  [ ]%. 

(2)  A  manufacturer  selecting  this 
option  shall  divide  the  carline  for 
purposes  of  this  additional  information 
into  portions  representing  each 
assembly  plant. 

(3)  A  manufacturer  selecting  this 
option  for  a  particular  carline  shall 
provide  the  specified  additional 
information  on  the  labels  of  all  vehicles 
within  the  carline. 
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4.  Section  583.6  would  be  amended 
by  revising  paragraphs  (a),  (c)(l)(ii). 
(c)(3)(ii),  and  (c)(6)  to  read  as  follows: 

§  583.6    Procedure  for  determining  U.SJ 
Canadian  parts  content 

(a)  Each  manufacturer,  except  as 
specified  in  §  583.5(f)  and  (g),  shall 
determine  the  percentage  U.S./Canadian 
Parts  Content  for  each  carline  on  a 
model  year  basis.  This  determination 
shall  be  made  before  the  beginning  of 
each  model  year.  Items  of  equipment 
produced  at  the  final  assembly  point 
(but  not  as  part  of  final  assembly)  are 
treated  in  the  same  manner  as  if  they 
were  supplied  by  an  allied  supplier.  All 
value  otiierwise  added  at  the  final 
assembly  point  and  beyond,  including 
all  final  assembly  costs,  is  excluded 
from  the  calculation  of  U.S./Canadian 
parts  content.  The  country  of  origin  of 
nuts,  bolts,  clips,  screws,  pins,  braces, 
gasoline,  oil,  blackout,  phosphate  rinse, 
windshield  washer  fluid,  fasteners,  tire 
assembly  fluid,  rivets,  adhesives, 
grommets,  and  wheel  weights,  used  in 
final  assembly  of  the  vehicle,  is 
considered  to  be  the  country  where  final 
assembly  of  the  vehicle  takes  place. 

*  *        «        *        » 

(c)*  •  • 

(!)••* 

(ii)  To  otherwise  have  the  actual 
percent  of  its  value  added  in  the  United 
States  and/or  Canada,  rounded  to  the 
nearest  five  percent. 

*  •        •        •        * 

(3)*   •   • 

(ii)  To  otherwise  have  the  actual 
percent  of  its  value  added  in  the  United 
States  and/or  Canada,  rounded  to  the 
nearest  five  percent. 

*  »        *        »        • 

(6)  If  a  manufactiu^r  or  allied  supplier 
requests  information  in  a  timely  manner 
from  one  or  more  of  its  outside 
suppliers  concerning  the  U.S./Canadian 
content  of  particular  equipment,  but 
does  not  receive  that  information 
despite  a  good  faith  effort  to  obtain  it, 
the  manufacturer  or  allied  supplier  may 
make  its  own  good  faith  value  added 
determinations,  subject  to  the  following 
provisions: 

(i)  The  manufacturer  or  allied 
supplier  shall  make  the  same  value 
added  determinations  as  would  be  made 
by  the  outside  supplier; 

(ii)  The  manufacturer  or  allied 
supplier  shall  consider  the  amount  of 
value  added  and  the  location  in  which 
the  value  was  added  for  all  of  the  stages 
that  the  outside  suppUer  would  be 
required  to  consider; 

(iii)  The  manufacturer  or  allied 
supplier  may  determine  that  particular 
value  is  added  in  the  United  States  and/ 


or  Canada  only  if  it  has  a  good  faith 
basis  to  make  that  determination; 

(iv)  A  manufacturer  and  its  allied 
suppliers  may,  on  a  combined  basis, 
make  value  added  determinations  for  no 
more  than  10  percent,  by  value,  of  a 
carline's  total  parts  content  from  outside 
suppliers; 

(v)  Value  added  determinations  made 
by  a  manufacturer  or  allied  supplier 
under  this  paragraph  shall  have  the 
same  effect  as  if  they  were  made  by  the 
outside  supplier; 

(vi)  This  provision  does  not  affect  the 
obligation  of  outside  suppliers  to 
provide  the  requested  information. 
*        *        *        •        • 

5.  Section  583.7  would  be  amended 
by  revising  paragraph  (a)  to  read  as 
follows: 

§  583.7    Procedure  for  determining  major 
foreign  sources  of  passenger  motor  vehicie 
equipntent 

(a)  Each  manufactiuer,  except  as 
specified  in  §  583.5(fl  and  (g),  shall 
"determine  the  countries,  if  any,  which 
are  major  foreign  sources  of  passenger 
motor  vehicle  equipment  tmd  the 
percentages  attributable  to  each  such 
coimtry  for  each  carline  on  a  model  year 
basis,  before  the  beginning  of  each 
model  year.  The  manufacturer  need 
only  determine  this  information  for  the 
two  such  countries  with  the  highest 
percentages.  Items  of  equipment 
produced  at  the  final  assembly  point 
(but  not  as  part  of  final  assembly)  are 
treated  in  the  same  manner  as  if  they 
were  supplied  by  an  allied  supplier.  In 
making  determinations  under  this 
section,  the  U.S.  and  Canada  are  treated 
together  as  if  they  were  one  (non- 
foreign)  coimtry.  The  country  of  origin 
of  nuts,  bolts,  clips,  screws,  pins,  braces, 
gasoline,  oil,  blackout,  phosphate  rinse, 
windshield  washer  fluid,  fasteners,  tire 
assembly  fluid,  rivets,  adhesives, 
grommets,  and  wheel  weights,  used  in 
final  assembly  of  the  vehicle,  is 
considered  to  be  the  country  where  final 
assembly  of  the  vehicle  takes  place. 
***** 

6.  Section  583.8  would  be  amended 
by  revising  paragraphs  (b)  and  (d)  to 
read  as  follows: 

§  583.8    Procedure  for  determining  country 
of  origin  for  engines  and  transmissions  (for 
purposes  of  determining  the  information 
specified  by  §§  583.5(a)(4)  and  583.5(a)(5) 
only). 
***** 

(b)  The  value  of  an  engine  or 
transmission  is  determined  by  first 
adding  the  prices  paid  by  the 
manufacturer  of  the  engine/transmission 
for  each  component  comprising  the 
engine/ transmission,  as  delivered  to  the 


assembly  plant  of  the  engine/ 
transmission,  and  the  fair  market  value 
of  each  individual  part  produced  at  the 
plant.  The  assembly  and  labor  costs 
incurred  for  the  final  assembly  of  the 
engine/transmission  are  then  added  to 
determine  the  value  of  the  engine  or 
transmission. 
***** 

(d)  Determination  of  the  total  value  of 
an  engine/transmission  which  is 
attributable  to  individual  countries.  The 
value  of  an  engine/transmission  that  is 
attributable  to  each  coimtry  is 
determined  by  adding  the  total  value  of 
all  of  the  components  installed  in  that 
engine/transmission  which  originated  in 
that  country.  For  the  country  where 
final  assembly  of  the  engine/ 
transmission  takes  place,  the  assembly 
and  labor  costs  incurred  for  such  final 
assembly  are  also  added. 
***** 

7.  Section  583.10  would  be  amended 
by  revising  paragraph  (a)(5)  to  read  as 
follows: 

§  583.10    Outside  suppliers  of  passenger 
nK>tor  vehicle  equipment 

(a)  •  •   * 

(5)  For  equipment  which  has  less  than 
70  percent  of  its  value  added  in  the 
United  States  and  Canada, 

(i)  The  country  of  origin  of  the 
equipment,  determined  under 
§  583.7(c);  and 

(ii)  The  percent  of  its  value  added  in 
the  United  States  and  Canada,  to  the 
nearest  5  percent,  determined  under 
§  583.6(c). 
*         *         •         •         • 

Issued  on:  January  29, 1999. 

L.  Robert  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards. 

(FR  Doc.  99-2970  Filed  2-5-99;  8:45  am) 
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action:  Prop<|sed  rule;  request  for 
comments. 


NMI 


SUMMARY:  NMFS  proposes  amendments 
to  the  regulations  governing  the  Western 
Alaska  Comniunity  Development  Quota 
(CDCy  Progratti.  The  proposed 
amendments  Mrould  deHne  bow  halibut 
CDQ  fishing  would  be  managed  in  1999 
and  thereaftef ;  remove  or  revise 
regulations  governing  groundfish  and 
halibut  CDQ  fishing  consistent  with  the 
combination  )f  the  management  regimes 
for  the  fixed  j  ear  halibut  and  sablefish 
CDQ  fisheriei .  the  pollock  CDQ 
fisheries,  and  the  multispecies  (MS) 
groundfish  CPQ  fisheries  starting  in 
fishing  year  1J999;  and  make 
miscellaneous  technical  and  editorial 
revisions.  This  proposed  action  is 
intended  to  farther  the  objectives  of  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP). 
DATES:  Comments  must  be  received  at 
the  foUowingiaddress  by  March  10, 
1999.  J 

ADDRESSES:  Comments  should  be  sent  to 
Sue  Salvesoni  Assistant  Regional 
Administratoj',  Sustainable  Fisheries 
Division.  Alaska  Region.  NMFS.  P.O. 
Box  21668,  Jiineau.  AK  99802.  Attn: 
Lori  Gravel,  or  delivered  to  the  Federal 
Building.  709  West  9th  Street,  Juneau, 
AK.  Copies  oj  the  Environmental 
Assessment/Regulatory  Impact  Review/ 
Initial  Regulatory  Flexibility  Analysis 
(EA/RIR/IRFA)  prepared  for  this  action 
may  be  obtaiiled  from  the  same  address 
or  by  calling  tpe  Alaska  Region,  NMFS, 
at  907-586-7228.  Send  comments  on 
collection-of-information  requirements 
to  the  above  Address  and  to  the  Office 
of  Information  and  Regulatory  Affairs 
(OIRA),  Office  of  Management  and 
Budget  (OMB),  Washington,  DC  20503 
(Attn:  NOAA  Desk  Officer). 
FOR  FURTHER  (NFORMATION  CONTACT: 
Sally  Bibb,  9Q7-586-7228. 
SUPPLEMENTARY  INFORMATION: 

Management  jBackgroimd  and  Need  for 
Action 

NMFS  manages  fishing  for  groundfish 
by  U.S.  vessejs  in  the  exclusive 
economic  zoi^e  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI)  accori^ing  to  the  FMP.  The  North 
Pacific  Fisheijy  Management  Council 
(Council)  prepared  the  FMP  under 
authority  of  tie  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuspn-Stevens  Act). 
Regulations  gbveming  fishing  by  U.S. 
vessels  and  implementing  the  FMP 
appear  at  50  CFR  parts  600  and  679. 

For  the  1998  fishing  year,  four 
separate  CDC  fisheries  existed  under 


current  regulations:  (1)  The  fixed  gear 
halibut  and  sablefish  CDQ  fisheries;  (2) 
the  pollock  CDQ  fisheries;  (3)  the 
multispecies  (MS)  groundfish  CDQ 
fisheries;  and  (4)  the  crab  CDQ  fisheries. 

NMFS  published  a  final  rule 
implementing  the  administrative  and 
catch  monitoring  requirements  for  the 
MS  groundfish  CDQ  fisheries  under 
Amendment  39  to  the  BSAI  FMP  in  the 
Federal  Register  on  June  4, 1998  (63  FR 
30381).  That  rule  establishes  a  single 
management  program  for  the  fixed  gear 
sablefish  CDQ  fisheries,  the  pollock 
CDQ  fisheries,  and  the  MS  groundfish 
CDQ  starting  in  1999.  Regulatory 
amendments  are  necessary  to  remove  or 
revise  sections  of  the  regulations  that 
govern  the  separate  CDQ  fisheries  in 
1998,  and  to  further  define  how  the 
halibut  CDQ  fisheries  will  be  managed 
in  1999  and  thereafter.  The  crab  CEKi 
fisheries  will  continue  to  be  managed  as 
separate  CDQ  fisheries  by  the  State  of 
Alaska. 

The  proposed  regulatory  amendments 
fall  into  tluee  categories:  (1)  Those  " 

governing  vessels  used  to  harvest 
halibut  CDQ  and  the  processors  or 
registered  buyers  taking  deliveries  fi^om 
these  vessels;  (2)  those  removing  or 
revising  sections  of  the  regulations 
governing  the  fixed  gear  sablefish  CDQ 
fishery  in  1998;  and  (3)  those  executing 
other  miscellaneous  technical  or 
editorial  revisions  to  the  MS  groundfish 
CDQ  regulations. 

Management  of  the  Halibut  CDQ 
Fisheries 

NMFS  established  the  fixed  gear 
halibut  and  sablefish  CDQ  fisheries  with 
the  fixed  gear  halibut  and  sablefish 
Individual  Fishing  Quota  (IFQ)  Program. 
The  IFQ  regulations  provide  for  the 
reporting  of  halibut  and  sablefish  CDQ 
caught  with  fixed  gear  through  the  end 
of  1998.  As  the  recipients  of  annual 
allocations,  CDQ  groups  were  required 
to  obtain  a  CDQ  permit  from  NMFS. 
Each  individual  who  landed  fixed  gear 
halibut  or  sablefish  CDQ  was  required  to 
have  a  NMFS-issued  CDQ  card  and  to 
telephone  NMFS  to  provide  6  hours 
prior  notice  of  landing.  Registered 
buyers  were  required  to  report  CDQ 
landings  to  NMFS  using  the  electronic 
reporting  system  and  transaction 
terminals. 

In  the  proposed  rule  to  implement 
Amendment  39  to  the  FMP,  NMFS 
proposed  to  consolidate  all  of  the  CDQ 
fisheries  under  one  set  of  monitoring 
and  catch  accounting  regulations  to 
implement  the  Council's  and  NMFS's 
intent  that  all  catch  in  the  groundfish 
and  halibut  CDQ  fisheries  be  accounted 
for  by  CDQ  allocations  (62  FR  43865, 
August  15. 1997).  Although  NMFS 


proposed  different  observer  coverage, 
equipment,  and  reporting  requirements 
for  different  size  and  gear  type  vessels, 
no  distinction  was  made  between  the 
requirements  for  vessels  of  the  same  size 
fishing  in  the  halibut  CDQ  fisheries 
versus  fishing  in  the  groundfish  CDQ 
fisheries. 

Public  comment  on  the  proposed  rule 
stated  that  the  proposed  regulations 
combining  vessels  and  processors 
participating  in  the  groundfish  and 
halibut  CDQ  fisheries  under  one  set  of 
regulations  were  burdensome  for 
participants  in  the  halibut  CDQ  fishery, 
did  not  consider  the  differences 
between  the  groundfish  fisheries  and 
the  halibut  fisheries,  and  had 
information  collection  requirements  not 
worth  the  additional  effort  and  cost  to 
the  CDQ  participants  or  NMFS. 
Specifically,  requirements  for  CDQ 
observers  in  shoreside  processors  taking 
deliveries  of  halibut  CDQ,  retention  and 
delivery  of  all  groundfish  CDQ  species 
by  small  vessels,  CDQ  check- in/check- 
out reports  for  all  vessels,  and  weekly 
summaries  of  the  catch  by  all  vessels 
were  not  considered  necessary  for  the 
halibut  CDQ  fisheries. 

Due  to  the  large  number  of  persuasive 
public  comments  that  halibut  CDQ 
fisheries  are  inherently  different  from 
other  CDQ  fisheries.  NMFS  did  not 
implement  many  of  the  MS  CDQ 
requirements  for  the  halibut  CDQ 
fisheries  in  the  final  rule.  NMFS  agreed 
that  differences  exist  between  the  small 
vessel  halibut  CDQ  fisheries  and  the 
other  groundfish  CDQ  fisheries, 
including  fixed  gear  sablefish.  In  1997, 
1,884,000  lb  (854  mt)  of  halibut  CDQ 
was  allocated  to  six  CDQ  groups.  At 
least  75  percent  of  the  1997  catch  was 
landed  by  small  boats  and  skiffs  under 
32  ft  (9.73  m)  length  overall  (LOA)  at 
about  10  small  shoreside  processors  or 
at  buying  stations  in  Western  Alaska 
villages.  These  processors  did  not 
submit  other  landing  reports  to  NMFS 
and  were  not  required  to  have  observer 
coverage.  In  contrast,  NMFS  expects 
that  most  of  the  groundfish  CDQ  will  be 
harvested  by  catcher/processors  or  large 
catcher  vessels  delivering  to  groundfish 
shoreside  processing  plants  located  in 
relatively  large  ports. 

Based  on  the  public  comment  on  the 
proposed  rule,  and  on  recommendations 
made  by  the  Council  at  its  October  1998 
meeting,  NMFS  is  proposing  the 
following  revisions  for  management  of 
halibut  CDQ  in  1999  and  thereafter: 

A.  Remove  the  definition  of  "fixed 
gear  sablefish  and  halibut  CE)Q  fishing." 

B.  Add  a  new  definition  for  "halibut 
CDQ  fishing"  to  mean  fishing  that 
results  in  the  landing  of  halibut  CDQ  in 
a  delivery  by  a  catcher  vessel  or  a  set  by 
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a  catcher/processor  in  which  the 
following  conditions  are  met: 

(1)  Retained  halibut  CDQ  represents 
the  largest  proportion  of  the  catch  by 
weight,  and 

(2)  The  weight  of  other  retained 
groundfish  does  not  exceed  the 
maximum  retainable  bycatch  amoimts 
for  each  groundfish  species  or  species 
group. 

C.  Remove  the  requirement  at 

§  679.30(a)(5)  to  Ust  in  the  Community 
Development  Plan  (CDP),  halibut  CDQ 
cardholders,  vessels  less  than  60  ft  (18.3 
m)  LOA  that  land  groundfish  harvested 
while  halibut  CDQ  fishing,  and 
processors  or  registered  buyers  who 
purchase  halibut  CDQ  or  groundfish 
harvested  while  halibut  CDQ  fishing 
from  vessels  less  than  60  ft  (18.3  m) 
LOA.  Listing  these  entities  in  the  CDP 
is  not  necessary  because  this 
information  is  available  from  the 
Restricted  Access  Management  Division. 

D.  Revise  the  prohibition  at 
§679.7(d)(ll)  to  clarify  that  catcher 
vessels  less  than  60  ft  (18.3  m)  LOA  are 
not  prohibited  from  discarding 
groundfish  while  haUbut  CDQ  fishing, 
imless  they  are  required  to  retain  these 
fish  under  improved  retention/ 
utilization  requirements.  NMFS  notes 
that  §  679.7(f)(8),  prohibits  discarding 
Pacific  cod  and  rockfish  while  IFQ 
halibut  or  IFQ  sablefish  are  onboard,  but 
does  not  prohibit  this  discard  when 
CDQ  halibut  or  CDQ  sablefish  are 
onboard. 

E.  Maintain  a  separate  paragraph  (f)  in 
§  679.32  for  halibut  CDQ  fishing  that 
would: 

(1)  Require  that  the  IFQ  regulations 
would  continue  to  govern  the 
permitting,  harvesting  and  landing  of 
halibut  CDQ. 

(2)  Require  vessels  harvesting  halibut 
CDQ  while  groundfish  CDQ  fishing,  as 
defined  at  §  679.2,  to  comply  with  all 
requirements  for  the  MS  groundfish 
CDQ  fisheries  with  respect  to  their  catch 
of  groimdfish  CDQ. 

(3)  Require  the  shoreside  processor  to 
report  on  the  CDQ  delivery  report  and 
the  CDQ  group  to  report  on  the  CDQ 
catch  report,  all  groimdfish  CDQ 
harvested  by  vessels  equal  to  or  greater 
than  60  ft  (18.3  m)  LOA  while  halibut 
CDQ  fishing.  This  groundfish  CDQ 
would  be  subtracted  from  the  CDQ 
groups'  CDQ  amounts  for  these  species. 

Shoreside  processors  would  be 
required  to  report  all  groundfish,  landed 
by  vessels  haUbut  CDQ  fishing,  to 
NMFS  on  logbooks  and  weekly 
production  reports.  They  also  would  be 
required  to  report  these  landings  to  the 
State  of  Alaska  on  fish  tickets.  However, 
groundfish  retained  by  catcher  vessels 
less  than  60  ft  (18.3  m)  LOA  that  are 
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halibut  CDQ  fishing  would  not  accrue 
against  the  CDQ  groups'  groundfish 
CnXJs.  Accounting  for  this  incidental 
groundfish  catch  under  the  MS 
groundfish  CDQs  would  require  that 
shoreside  processors  or  registered 
buyers  taking  deliveries  of  incidentally 
caught  groundfish  with  a  halibut  CDQ 
delivery,  fill  out  the  IFQ/CDQ  landings 
report  (for  the  hahbut  CDQ)  and  a  CDQ 
delivery  report  (for  the  groundfish 
CDQ).  NMFS  beUeves  that  the  cost  of 
requiring  the  submission  of  CDQ 
delivery  reports  from  deliveries  by 
catcher  vessels  less  than  60  ft  (18.3  m) 
LOA,  to  both  the  industry  and  NMFS, 
would  exceed  the  benefits  that  would  be 
gained  by  tracking  what  is  expected  to 
be  small  amounts  of  retained 
groimdfish.  In  addition,  allowing  this 
incidental  catch  of  groundfish  to  accrue 
against  the  non-CDQ  total  allowable 
catch  (TAC)  specifications  is  not 
expected  to  reduce  the  non-CDQ 
directed  fisheries  for  the  bycatch 
species. 

F.  Shoreside  processors  taking 
deliveries  from  catcher  vessels  less  than 
60  ft  (18.3  m)  LOA  that  met  the 
definition  of  halibut  CDQ  fishing  would 
not  be  required  to  have  a  CDQ  observer 
to  monitor  those  halibut  CDQ  deliveries. 
However,  these  shoreside  processors 
would  be  required  to  comply  with  the 
general  groundfish  observer  coverage 
requirements  in  §  679.50  that  apply  to 
all  shoreside  processors  with  a  Federal 
processor  permit. 

This  action  proposes  catch  accounting 
regulations  for  operators  of  vessels  less 
than  60  ft  (18.3  m)  LOA  and  haUbut 
CDQ  fishing,  that  are  distinct  firom  the 
catch  accounting  regulations  for  the 
same  vessels  if  they  are  groundfish  CDQ 
fishing.  Specifically,  if  these  vessel 
operators  are  hahbut  CDQ  fishing  they 
would  not  be  required  to  retain  all 
groundfish  and  deliver  it  to  a  shoreside 
processor,  and  their  groundfish  bycatch 
would  not  accrue  against  the  groundfish 
CDQs.  Shoreside  processors  taking 
deliveries  from  these  vessels  would  not 
be  required  to  have  CDQ  observers  to 
monitor  CDQ  deliveries. 

Under  this  proposed  rule,  the  same 
catch  accounting  requirements  would 
apply  to  operators  of  catcher  vessels 
equal  to  or  greater  than  60  ft  (18.3  m) 
LOA  and  catcher/processors  while 
halibut  CDQ  fishing  as  would  apply  to 
the  operators  of  the  same  vessels  while 
groundfish  CDQ  fishing.  This  would 
include  the  accrual  of  all  groundfish 
CDQ  catch  against  the  CDQ  group's 
groundfish  CDQ  allocations,  and  the 
requirement  to  carry  CDQ  observers 
(one  for  catcher  vessels  and  two  for 
catcher/processors)  in  order  to  monitor 
and  verify  their  catch  of  groundfish 


CDQ  species  that  accrue  to  the  MS 
groundfish  CDQs.  In  addition,  catcher 
vessels  equal  to  or  greater  than  60  ft 
(18.3  m)  LOA  would  be  required  to 
notify  NMFS  in  the  CDP  whether  they 
were  going  to  (1)  retain  and  deliver  all 
groundfish  CDQ  species  to  a  shoreside 
processor  (Option  1  under 
§679.32(c)(2)(ii)(A)),  or  (2)  discard  some 
groundfish  CDQ  species  at  sea  (Option 
2  under  §679.32(c)(2)(ii)(B)),  in  which 
case  the  owner  or  operator  of  the  catcher 
vessel  must  provide  an  observer 
sampling  station  that  complies  wi\h  the 
requirements  of  §679. 28(d).  Finally, 
shoreside  processors  would  be  required 
to  have  deliveries  by  catcher  vessels 
equal  to  or  greater  than  60  ft  (18.3  m) 
LOA  monitored  by  a  CDQ  observer  at 
the  shoreside  processor. 

The  proposed  rule  would  revise 
§  679.32(a)  and  (c)  to  require  vessels 
equal  to  or  greater  than  60  ft  (18.3  m) 
LOA  that  are  halibut  CDQ  fishing  to 
comply  with  requirements  necessary  to 
account  for  their  bycatch  of  groundfish 
CDQ. 

Management  of  the  Sablefish  CDQ 
Fisheries  in  1999  and  Thereafter 

No  significant  changes  are  proposed 
to  the  regulations  for  management  of  the 
catch  of  sablefish  CDQ  using  fixed  gear. 
However,  NMFS  is  pro{>osing  to  remove 
regulations  that  expired  on  December 
31,  1998,  and  to  add  a  prohibition 
against  discarding  sablefish  caught  with 
fixed  gear  (discussed  below  under 
Proposed  Technical  and  Editorial 
Revisions). 

The  following  description  of  the 
management  of  the  sablefish  CDQ 
fisheries  in  1999  and  thereafter  is 
presented  for  clarification  for  CDQ 
groups,  vessel  operators,  and  processora 
who  will  be  making  a  transition  bom 
the  fixed  gear  halibut  and  sablefish  CDQ 
fisheries  managed  under  the  IFQ 

Tilations  in  1998. 
nder  the  final  rule  implementing 
Amendment  39  to  the  FMP  (63  FR 
30381,  June  4,  1998).  all  operators  of 
vessels  harvesting  sablefish  CDQ  and  all 
processors  taking  deliveries  of  sablefish 
CDQ  after  December  31,  1998,  are 
required  to  comply  with  the  MS 
groundfish  CDQ  requirements  in 
§  679.32.  Sablefish  CDQ  will  no  longer 
be  reported  under  the  IFQ  program 
requirements.  CDQ  groups  will  no 
longer  be  required  to  obtain  sablefish 
CDQ  permits,  and  individuals  will  no 
longer  be  required  to  obtain  sablefish 
CDQ  cards  to  harvest  sablefish  CDQ  or 
to  dehver  sablefish  CDQ  to  registered 
buyers.  No  prior  notice  of  landings,  or 
landings  report  will  be  submitted  to 
NMFS.  There  will  no  longer  be  a 
requirement  to  report  sablefish  CDQ  on 
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Shipment  Repcirts.  Vessels  harvesting 
sablefish  CDQ  will  be  required  to  carry 
CDQ  observers|if  they  are  catcher/ 
processors  or  cktcher  vessels  equal  to  or 
greater  than  60J  ft  (18.3  m)  LOA. 
Shoreside  proqessors  will  be  required  to 
have  deliveries  from  vessels  groundfish 
CDQ  fishing  observed  by  a  CDQ 
observer.  All  gi oundfish  CDQ  catch. 
Including  sablefish  CDQ,  must  be 
reported  on  the  CDQ  delivery  report  and 
CDQ  catch  reptrt  and  will  accrue 
against  a  CDQ  group's  allocation. 
Estimates  basefi  on  observer  data  will  be 
used  to  determine  the  catch  of  all  CDQ 
and  prohibited  species  quota  (PSQ) 
species  (including  sablefish  CDQ)  on  all 
catcher/processors  and  on  any  catcher 
vessel  using  ncjn-trawl  gear  and  electing 
to  discard  grouhdfish  CDQ  species  at 
sea  (see  §679.32(d)(2)(iv)(B).  Option  2). 

Two  sablefisn  CDQ  reserves  ciurently 
exist.  The  "fix4d  gear  sablefish  CDQ 
reserve",  established  in  1995  under 
Amendment  1^  to  the  FMP,  consists  of 
20  percent  of  tike  fixed  gear  allocation  of 
the  sablefish  T  ^C  (see 
§  679.20(b)(l)(iii)(B))  and  may  be 
harvested  only  with  fixed  gear.  With 
implementatioii  of  the  MS  groundfish 
CDQ  reserves  in  1998.  7.5  percent  of  the 
trawl  allocatio^  of  the  sablefish  TAC 
also  was  allocated  to  the  CDQ  program 
as  the  "sablefigh  CDQ  reserve"; 
however,  no  ggar  restriction  was 
implemented  for  this  CDQ  reserve. 
Therefore,  while  only  fixed  gear  may  be 
used  to  harvest  the  fixed  gear  sablefish 
CDQ  reserve,  a|iy  legal  gear  may  be  used 
to  harvest  the  aablefish  CDQ  reserve. 

Current  regulations  at  §  679.23(e)(3) 
specify  that  fistiing  for  halibut  and 
sablefish  CDQ  With  fixed  gear  may 
occur  only  during  the  IFQ  fishing 
season,  which  In  1998,  was  between 
March  15  and  November  15.  This 
requirement  was  implemented  under 
the  fixed  gear  halibut  and  sablefish  IFQ 
and  CDQ  progijams,  and  no  changes  to 
these  seasons  were  implemented  under 
the  MS  groundfish  CDQ  program  or  are 
proposed  to  bei  implemented  in  this 
proposed  rule.  I 

Between  January  1  and  the  start  of  the 
IFQ  fishing  season,  and  between  the  end 
of  the  IFQ  fishing  season  and  December 
31,  sablefish  CpQmay  be  retained,  but 
the  retained  catch  weight  of  sablefish 
CDQ  must  not  exceed  the  maximum 
retainable  byc^tch  amounts  specified 
under  §679.2a(d)(l)(iii).  In  addition, 
under  current  Regulations  governing  the 
annual  establiahment  of  groundfish 
specifications,  no  sablefish  is  allocated 
to  the  fixed  ge^  sablefish  CDQ  reserve 
until  the  BSAIjspecifications  are  final. 
Therefore,  under  current  regulations, 
any  sablefish  qarvested  with  fixed  gear 
prior  to  the  date  the  BSAI  groundfish 


specifications  become  final  will  accrue 
against  the  sablefish  CDQ  reserve  (non- 
gear  specific  reserve).  After  the  BSAI 
specifications  become  final,  any  catch  of 
sablefish  with  fixed  gear  first  accrues 
against  the  CDQ  group's  fixed  gear 
sablefish  reserve.  Once  the  fixed  gear 
sablefish  CDQ  reserve  has  been 
harvested,  any  catch  of  sablefish  CDQ 
with  fixed  gear  will  accrue  against  the 
non-gear  specific  sablefish  CDQ  reserve. 
Catch  of  sablefish  CDQ  with  trawl  gear 
will  accrue  only  to  the  non-gear  specific 
sablefish  CDQ  reserve. 

Fishing  IFQ  and  CDQ  Together 

NMFS  proposes  to  revise 
§  679.7(d)(15)  to  remove  the  prohibition 
against  catching  IFQ  and  CDQ  species 
together  in  the  same  set.  NMFS  has 
revised  observer  data  collection  forms 
and  procedures  to  allow  the  harvest  of 
IFQ  and  CDQ  together  in  the  same  set. 
Therefore,  this  prohibition  is  no  longer 
necessary.  This  proposed  rule  would 
require  that  IFQ  species  and  halibut 
CE)Q  be  reported  to  NMFS  under  the 
IFQ  regulations,  as  discussed  in  a 
previous  section. 

Other  Proposed  Technical  and  Editorial 
Revisions 

In  addition  to  the  regulatory 
amendments  discussed  in  the 
preceeding  text,  the  proposed  rule 
would  also: 

A.  Correct  a  cross  reference  error  in 
the  definition  of  "Prohibited  species 
quota  PSQ". 

B.  Remove  the  reference  in 

§  679.7(d)(4)  to  "halibut  CDQ"  so  that 
vessels  less  than  60  ft  (18.3  m)  LOA 
harvesting  only  halibut  CDQ  are  not 
required  to  be  listed  in  the  CDF. 

C.  Clarify  that  the  prohibition  at 
§  679.7(d)(ll)  against  discarding 
groundfish  CDQ  species  applies  only  to 
vessels  groundfish  CDQ  fishing  and  not 
to  vessels  halibut  CDQ  fishing. 

D.  Consolidate  the  prohibitions  at 
§679.7(d)(19)  and  (d)(20)  addressing 
requirements  for  catcher/processors 
using  trawl  gear  and  motherships  to 
weigh  total  catch  and  to  conduct  daily 
tests  of  the  scale  used  to  weigh  catch  at 
sea. 

E.  Remove  the  prohibition  at 

§  679.7(d)(22),  which  addresses  the  use 
of  certified  bins  in  the  pollock  CDQ 
fisheries.  This  prohibition  is  not 
necessary  in  1999  and  thereafter 
because  all  catcher/processors  and 
motherships  harvesting  pollock  CDQ 
will  be  required  to  weigh  all  CDQ  catch 
on  a  scale.  Voliunetric  estimates  made 
by  observers  using  certified  bins  will  no 
longer  be  allowed. 

F.  Remove  the  prohibition  in 
paragraph  §  67g.7(d)(26),  which 


addresses  legal  gear  for  halibut,  because 
this  prohibition  is  redundant. 
Regulations  issued  by  the  International 
Pacific  Halibut  Commission  define  legal 
gear  for  halibut  fishing. 

G.  Add  a  prohibition  at  newly 
redesignated  §679.7(d){24)  against 
discarding  sablefish  CDQ  harvested 
with  fixed  gear.  This  prohibition  is 
required  under  the  FMP  for  both  IFQ 
and  CDQ  sablefish,  but  had  not  been 
previously  included  in  the  CDQ 
prohibitions. 

H.  Revise  §  679.7(f),  the  prohibitions 
for  the  IFQ  fisheries,  to  clarify  which  of 
these  prohibitions  also  apply  to  halibut 
CDQ.  NMFS  is  proposing  to  require  that 
the  prohibitions  in  paragraphs  (f)(3), 
(f)(5),  (f)(6),  and  (f)(10)  apply  to  halibut 
CDQ  as  well  as  to  halibut  and  sablefish 
IFQ.  This  proposed  rule  would  revise 
paragraph  (f)(3)  to  clarify  that  sablefish 
CDQ  may  be  retained  without  an  IFQ  or 
CDQ  permit  or  card  by  vessels  fishing 
for  a  CDQ  group  with  available  sablefish 
CDQ. 

I.  Correct  a  cross  reference  error  in 
§679.21(e)(2)(ii). 

J.  Correct  a  paragraph  numbering  error 
in  §  679.23(e)(3).  The  final  rule 
published  on  June  4, 1998  (63  FR 
30381),  added  paragraph  (e)(3)(iv); 
however,  there  is  no  paragraph 
(e)(3)(iii),  so  the  paragraph  (e)(3)(iv) 
would  be  redesignated  as  paragraph 
(e)(3)(iii).  In  addition,  a  portion  of  the 
last  sentence  of  this  paragraph  that 
addressed  the  season  starting  date  for 
the  1998  MS  groundfish  fisheries  would 
be  removed. 

K.  Correct  an  error  in 
§679.30(a)(5)(i)(A)(2)(//)  by  removing 
pots  as  a  gear  that  is  included  under 
"hook-and-line"  gear. 

L.  Remove  §  679.31(d)(3)  that 
referenced  the  1998  crab  CDQ  reserve 
allocation  that  states  "(3)  For  calendar 
year  1998  (appUcable  through  December 
31,  1998),  3.5  percent". 

M.  Remove  §  679.31(f)  that  provided 
the  authority  to  reallocate  CDQ  and  PSQ 
in  1998.  This  paragraph  expired  on 
December  31, 1998. 

N.  In  §  679.32,  remove  paragraphs 
(a)(2)  and  (a)(3)  which  expired  on 
December  31,  1998. 

Classification 

This  proposed  rule  contains 
collection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act 
(PRA).  OMB  approved  the  proposed 
collection  of  information  about  halibut 
CDQ  (50  CFR  679.32(e))  under  OMB 
control  number  0648-0272  (the  halibut 
and  sablefish  IFQ  program). 

OMB  has  approved  the  collection  of 
information  associated  with  the 
Community  Development  Plans  (50  CFR 
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§  679.30)  under  0MB  control  numbers 
0648-0269.  This  proposed  rule  would 
reduce  some  of  the  approved 
requirements  for  vessels  less  than  60  ft 
LOA  while  halibut  CDQ  fishing  and  for 
shoreside  processors  taking  deliveries 
from  these  vessels. 

Additions  to  the  collection  of 
information  approved  under  0MB 
control  number  0648-0269  (the  CDQ 
program)  that  would  be  made  by  this 
rulemaking  have  been  submitted  to 
0MB  for  review  and  approval.  No  new 
forms  are  proposed  with  this 
rulemaking. 

This  proposed  rule  would  require 
vessels  equal  to  or  greater  than  60  ft 
(18.3  m)  LOA  to  comply  vdth  the- 
reporting  requirements  for  the 
groundfish  CDQ  program  while  they  are 
halibut  CDQ  fishing.  The  only  new 
information  collection  that  would  apply 
to  the  owners  or  operators  of  the  catcher 
vessels  would  be  the  requirement  to 
provide  an  observer  sampling  station  if 
they  elected  in  their  CDP  to  discard 
groundfish  CDQ  species  at  sea. 
Shoreside  processors  taking  deliveries 
of  groundfish  CDQ  from  catcher  vessels 
equal  to  or  greater  than  60  ft  (18.3  m) 
LOA  that  had  been  halibut  CDQ  fishing 
would  be  required  to  notify  the  CDQ 
observer  in  the  plant  prior  to  delivery  of 
CDQ  groundfish,  to  print  and  retain  the 
scale  print-outs,  and  to  report  all 
groundfish  CDQ  in  a  CDQ  delivery 
report.  The  CDQ  group  would  be 
required  to  report  any  groundfish  CDQ 
caught  by  vessels  equal  to  or  greater 
than  60  ft  (18.3  m)  LOA  on  a  CDQ  catch 
report. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

The  estimated  time  for  the  owner  of 
a  catcher  vessel  to  submit  a  request  for 
an  observer  sampling  station  inspection 
and  to  maintain  a  copy  of  the  observer 
sampling  station  inspection  report  on 
the  vessel  is  2  hours;  the  estimated  time 
for  the  shoreside  processor  to  print  and 
retain  the  scale  print-out  is  15  minutes; 
the  estimated  time  for  the  shoreside 
processor  to  notify  the  CDQ  observer 
prior  to  the  delivery  of  CDQ  catch  is  2 
minutes;  the  estimated  time  for  a 
shoreside  processor  to  complete  the 
CDQ  delivery  report  is  one  hour;  and 
the  estimated  time  for  the  CDQ  group  to 
complete  the  CDQ  catch  report  is  15 
minutes. 

The  estimated  response  times  include 
the  time  needed  to  review  instructions, 
search  existing  data  sources,  gather  and 


maintain  the  data  needed,  and  complete 
and  review  the  collection  of 
information. 

Public  comment  is  sought  regarding 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  has  practical  utility;  the 
accuracy  of  the  burden  estimate;  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
ways  to  minimize  the  burden  of  the 
collection  of  information,  including  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Send  comments  regarding  the  burden 
estimates  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
NMFS  and  to  OIRA,  OMB  (see 
ADDRESSES). 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

NMFS  prepared  an  IRFA  that 
describes  the  impact  this  proposed  rule, 
if  adopted,  would  have  on  small 
entities.  A  copy  of  this  analysis  is 
available  from  NMFS  (see  ADDRESSES). 
The  preamble  to  this  proposed  rule 
supplements  that  IRFA.  The  analysis 
made  the  following  conclusions  with 
respect  to  impacts  on  small  entities. 

All  of  the  participants  in  the  halibut 
CDQ  fisheries  are  small  entities, 
including  the  approximately  250  fishing 
vessel  owners  or  operators  who  harvest 
halibut  CDQ,  the  approximately  20 
registered  buyers  who  purchase  halibut 
CDQ,  the  six  CDQ  groups  who  are 
allocated  halibut  CDQ,  and  the  56 
western  Alaska  communities  that  are 
eligible  for  the  CDQ  program.  All  of 
these  small  entities  incur  some 
economic  impact  due  to  an  increase  in 
annual  compliance  costs  as  a  result  of 
recordkeeping  and  reporting 
requirements.  For  example,  this 
proposed  rule  would  require  the  CDQ 
groups  to  incur  costs  associated  with 
obtaining  CDQ  permits  and  submitting 
the  CDQ  catch  reports.  It  would  also 
require  vessel  operators  and  registered 
buyers  to  incur  costs  associated  with 
CI>Q  landings  reports  as  well  as  the 
requirement  that  owners  or  operators  of 
vessel  equal  to  or  greater  than  60  ft  (18.3 
m)  LOA  incur  costs  associated  with  the 
requirement  to  carry  a  CDQ  observer. 

NMFS  has  determined  that  a 
regulation  has  a  significant  economic 
impact  for  the  purposes  of  the 
Regulatory  Flexibility  Act  (RFA)  if  it  is 
likely  to  result  in  more  than  a  5-percent 
decrease  in  annual  gross  revenues; 
annual  compliance  costs  (e.g., 
annualized  capital,  operating,  reporting) 


that  increase  total  costs  of  production  by 
more  than  5  percent;  compliance  costs 
as  a  percent  of  sales  that  are  10  or  more 
percent  higher  for  small  entities  than 
compliance  costs  for  large  entities; 
capital  costs  of  compliance  that 
represent  a  significant  portion  of  capital 
available  to  small  entities,  considering 
internal  cash  flow  and  external 
financing  capabilities;  or  is  likely  to 
result  in  2  or  more  percent  of  the  small 
entities  affected  being  forced  to  cease 
business  operations. 

NMFS  believes  that  the  proposed 
action  will  not  reach  these  thresholds. 
However,  the  agency  does  not  currently 
have  sufficient  information  about  the 
operating  and  production  costs  of  the 
potentially  affected  small  entities. 
Therefore,  NMFS  determines  that  the 
preferred  alternative  may  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  and  has 
provided  the  requisite  analytical 
information  reouired  for  an  IRFA. 

NMFS  considered  the  alternative  of 
allowing  current  regulations  to  expire 
on  December  31, 1998,  which  would 
result  in  no  regulations  governing  the 
permitting,  catching,  recordkeeping, 
reporting,  and  monitoring  of  halibut 
CDQ  catch.  While  this  alternative  may 
appear  to  minimize  the  economic 
impact  of  the  proposed  rule  on  small 
entities,  it  is  not  consistent  with 
NMFS's  fisheries  management 
objectives  and  obligations  under  the 
Magnuson-Stevens  Act  and  the  North 
Pacific  Halibut  Act.  Furthermore,  it 
would  not  be  supported  by  the  fishing 
industry,  the  CEK}  groups,  the  State  of 
Alaska,  or  the  International  Pacific 
Halibut  Commission,  all  of  whom  have 
an  interest  in  the  collection  of  catch 
data  to  manage  the  halibut  CDQ 
fisheries. 

The  proposed  rule  would  satisfy 
NMFS's  fisheries  management 
obligations  in  a  manner  consistent  with 
the  RFA  by  removing  some 
requirements  and  compliance  costs  for 
small  entities.  Specifically,  it  would 
remove  the  requirement  that  the  CDQ 
groups  (1)  list  vessels  less  than  60  ft 
(18.3  m)  LOA  that  conduct  halibut  CDQ 
fishing  only,  and  the  processors  taking 
deliveries  of  CDQ  only  fitjm  these 
vessels  in  their  CDPs,  and  (2)  submit 
technical  amendments  to  their  CDPs  to 
add  or  remove  these  vessels  and 
processors.  It  would  also  remove  the 
requirement  for  observers  in  shoreside 
processing  plants  that  take  deliveries 
from  vessels  less  than  60  feet  (18.3  m) 
LOA  who  have  been  halibut  CDQ 
fishing. 

The  President  has  directed  Federal 
agencie.-  to  use  plain  language  in  their 
communications  with  the  public. 
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we  seek  public  comment 
ambigi  ity  or  unnecessary 
ar  sing  from  the  language 
posed  rule. 

in  50  CFR  Part  679 

Fisheries,  Recordkeeping  and 


pio 


List  of  SubjeGt^ 

Alaska 
reporting  requirements 

Dated;  Februaiy  1,  1999. 
Andrew  A.  Ro«  inberg. 


Deputy  Assistan  t 
National  Marint 

For  the  reaspns 
preamble,  50 
to  be  amendec 


Administrator  for  Fisheries, 
Fisheries  Service. 
set  out  in  the 
^FR  part  679  is  proposed 
as  follows: 


PART  679— FBHERIES  OF  THE 
EXCLUSIVE  BCONOMIC  ZONE  OFF 
ALASKA         j 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16JU.S.C.  773  etseq..  1801  et 
seq.  and  3631  etseq. 

2.  In  §  679.Z.  the  definition  for  "Fixed 
gear  sablefish  ^d  halibut  CDQ  fishing 
(applicable  through  December  31, 
1998)"  is  removed;  the  definition  for 
"Prohibited  species  quota  (PSQ)"  is 
revised;  and  tJke  dehnition  for  "Halibut 
CDQ  Gshing"  is  added  in  alphabetical 
order  to  read  as  follows: 

S  679.2    O«flnllions. 


Halibut  G 
that  results  in 
vessel  or  a  set 
which  the  foil 

(1)  Retaine 
the  largest  pn 
catch  in  roun 


fishing  means  fishing 
delivery  by  a  catcher 
y  a  catcher/processor  in 
wing  conditions  are  met: 
halibut  CDQ  represents 
ortion  of  the  retained 
weight  equivalent,  and 
(2)  The  rouild  weight  equivalent  of 
other  retained  groundfish  does  not 
exceed  the  maximum  retainable  bycatch 
amounts  for  tl  ese  species  or  species 
groups  as  esta  ilished  in  §  679.20(e)  and 

(f). 

***** 

Prohibited  s  pedes  quota  (PSQ)  means 
the  amount  of  a  prohibited  species  catch 
limit  established  imder  §  679.21(e)(1) 
and  (e)(2)  that  is  allocated  to  the 
groundfish  C£)Q  program  under 
§679.21(e)(l)i)and(e)(2)(u). 


3.  In  §  679.7 ,  paragraphs  (d)(4), 
(d)(ll),  (d)(15  ,  (d)(19)  through  {d)(24), 
and  paragraph  s  (f)(3),  (f)(5),  (f)(6),  and 
(f)(10)  are  revised;  paragraphs  (d)(25) 
and  (d)(26)  arf  removed;  paragraphs 


(d)(27)  and  (d 
(d)(25)  and  (d 


§  679.7    Prohil^itions. 
(d)  •  •  * 


(28)  are  redesignated  as 
(26)  respectively. 


(4)  Harvest  groundfish  CDQ  on  behalf 
of  a  CDQ  group  with  a  vessel  that  is  not 
listed  as  an  eligible  vessel  on  an 
approved  CDP  for  that  CDQ  group. 

***** 

(11)  For  the  operator  of  a  catcher 
vessel  using  trawl  gear  or  any  vessel  less 
than  60  f^  (18.3  m)  LOA  that  is 
groundfish  CDQ  fishing  as  defined  at 
§679.2,  discard  any  groundfish  CDQ 
species  or  salmon  PSQ  before  it  is 
delivered  to  an  eligible  processor  listed 
on  an  approved  CDP. 
***** 

(15)  For  the  operator  of  a  catcher/ 
processor  or  a  catcher  vessel  required  to 
carry  a  CDQ  observer,  combine  catch 
from  two  or  more  CDQ  groups  in  the 
same  haul  or  set. 
***** 

(19)  For  the  operator  of  a  catcher/ 
processor  using  trawl  gear  or  a 
mothership,  sort,  process,  or  discard 
CDQ  or  PSQ  species  before  the  total 
catch  is  weighed  on  a  scale  that  meets 
the  requirements  of  §  679.28(b), 
including  the  daily  test  requirements 
described  at  §  679.28(b)(3). 

(20)  For  the  manager  of  a  shoreside 
processor  or  the  manager  or  operator  of 
a  buying  station  that  is  required 
elsewhere  in  this  part  to  weigh  catch  on 
a  scale  approved  by  the  State  of  Alaska 
under  §  679.28(b),  fail  to  weigh  catch  on 
a  scale  that  meets  the  requirements  of 

§  679.28(b). 

(21)  For  a  CDQ  representative,  use 
methods  other  than  those  approved  in 
the  CDP  to  determine  the  catch  of  CDQ 
and  PSQ  reported  to  NMFS  on  the  CDQ 
catch  report. 

(22)  For  the  operator  of  a  vessel  using 
trawl  gear,  harvest  pollock  CDQ  in  1998 
with  trawl  gear  other  than  pelagic  trawl 
gear. 

(23)  For  a  CDQ  group,  report  catch  of 
sablefish  CDQ  for  accrual  against  the 
fixed  gear  sablefish  CDQ  reserve  if  that 
sablefish  CDQ  was  caught  with  fishing 
gear  other  than  fixed  gear. 

(24)  For  any  person  on  a  vessel  using 
fixed  gear  that  is  fishing  for  a  CDQ 
group  with  an  allocation  of  fixed  gear 
sablefish  CDQ,  discard  sablefish 
harvested  with  fixed  gear. 
***** 

(D*  *  • 

(3)(i)  Hahbut.  Retain  halibut  caught 
with  fixed  gear  without  a  valid  IFQ  or 
CDQ  permit  and  without  an  IFQ  or  CDQ 
card  in  the  name  of  an  individual 
aboard. 

(ii)  Sablefish.  Retain  sablefish  caught 
with  fixed  gear  without  a  valid  IFQ 
permit  and  without  an  IFQ  card  in  the 
name  of  an  individual  aboard,  except  as 
provided  imder  an  approved  CDP. 


(5)  Possess,  buy,  sell,  or  transport  IFQ 
or  CDQ  halibut  or  IFQ  sablefish 
harvested  or  landed  in  violation  of  any 
provision  of  this  part. 

(6)  Make  a  IFQ  halibut,  IFQ  sablefish, 
or  CDQ  halibut  landing  without  an  IFQ 
or  CDQ  card  in  the  name  of  the 
individual  making  the  landing. 
***** 

(10)  Make  an  IFQ  halibut,  IFQ 
sablefish,  or  CDQ  halibut  landing  other 
than  directly  to  (or  by)  a  registered 
buyer. 

***** 

4.  In  §  679.21,  paragraph  (e)(2)(ii)  is 
revised  to  read  as  follows. 

§  679.2t    Prohibited  species  bycatch 
management 

***** 

(e)  *  *  * 

(2)  *  •  • 

(ii)  The  amount  of  7.5  percent  of  the 
non-trawl  gear  halibut  PSC  limit  set 
forth  in  paragraph  (e)(2)(i)  of  this 
section  is  allocated  to  the  groundfish 
CDQ  program  as  PSQ  reserve.  The  PSQ 
reserve  is  not  apportioned  by  gear  or 
fishery. 
***** 

5.  In  §  679.23,  paragraph  (e)(4)(iii)  is 
removed;  and  paragraph  (e)(4)(iv)  is 
revised  to  read  as  follows: 

§  679.23    Seasons. 


*  *  *  *  • 


(e) 

j^i  *  *  • 

(iii)  Groundfish  CDQ.  Fishing  for 
groundfish  CDQ  species,  other  than 
fixed  gear  sablefish  CDQ  under  subpart 
C  of  this  part,  is  authorized  from  0001 
hours,  A.l.t.,  January  1,  through  the  end 
-of  each  fishing  year,  except  as  provided 
in  paragraph  (c)  of  this  section. 
***** 

6.  In  §  679.30,  paragraph  (a)(5)(i)(C)  is 
removed,  paragraphs  (a)(5)  introductory 
text,  paragraphs  (a)(5)(i)(A)(l), 
(a)(5)(i)(A)(2)(iO,  (a)(5)(i)(B)  are  revised 
to  read  as  follows: 

§  679.30    General  CDQ  regulations. 

(a)  *  •  * 

(5)  Fishing  plan  for  groundfish  and 
halibut  CDQ  fisheries.  The  following 
information  must  be  provided  for  all 
vessels  that  will  be  groundfish  CDQ 
fishing,  all  vessels  equal  to  or  greater 
than  60  ft  (18.3  m)  LOA  that  will  be 
halibut  CeIq  fishing,  and  for  all 
shoreside  processors  that  will  take 
delivery  of  any  groundfish  CDQ  species 
from  vessels  that  will  be  groundfish 
CDQ  fishing  or  vessels  equal  to  or 
greater  than  60  ft  (18.3  m)  LOA  that  will 
be  halibut  CDQ  fishing. 

(i)  List  of  eligible  vessels  and 
processors — (A)  Vessels —  (1) 
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Information  required  for  all  vessels.  A 
list  of  the  name,  Federal  fisheries  permit 
number  (if  applicable],  ADF&G  vessel 
number,  LOA,  gear  type,  and  vessel  type 
(catcher  vessel,  catcher/processor,  or 
mothership).  For  each  vessel,  report 
only  the  gear  types  and  vessel  types  that 
will  be  used  while  CDQ  fishing.  Any 
CDQ  vessel  that  is  exempt  from  the 
moratorium  under  §  679.4(c)(3)(v)  must 
be  identified  as  such. 
(2)  •  •  • 

(jj)  Average  and  maximum  number  of 
hauls  or  sets  that  will  be  retrieved  on 
any  given  fishing  day  while  groundfish 
CDQ  fishing. 

•  •        *        *        * 

(B)  Shoreside  processors.  A  list  of  the 
name.  Federal  processor  permit  number, 
and  location  of  each  shoreside  processor 
that  is  required  to  have  a  Federal 
processor  permit  under  §  679.4(0  and 
will  take  deliveries  of,  or  process, 
groimdfish  CDQ  catch  from  any  vessel 
groundfish  CDQ  fishing  or  from  vessels 
equal  to  or  greater  than  60  ft  (18.3  m) 
LOA  that  are  haUbut  CDQ  fishing. 

•  •        *        •        * 

7.  In  §  679.31,  paragraphs  (d)(1)  and 
(d)(2)  are  revised;  paragraphs  (d)(3)  and 
(f)  are  removed,  and  paragraph  (g)  is 
redesignated  as  paragraph  (f)  as  follows: 

§679.31    CDQ  reserves. 

•  *        •        •        * 

(d)  •  *  * 

(1)  For  calendar  year  2000,  and 
thereafter,  7.5  percent;  and 

(2)  For  calendar  year  1999  (appficable 
through  December  31, 1999),  5  percent. 
***** 

8.  In  §  679.32,  paragraphs  (a),  (c) 
introductory  text,  (c)(3)(i),  (c)(3)(v),  and 
(f)  are  revised  to  read  as  follows: 

§  679.32    Groundfish  and  halibut  CDQ 
catch  monitoring. 

(a)  Applicability.  The  CDQ  group,  the 
operator  or  manager  of  a  buying  station, 
the  operator  of  a  vessel  groundfish  CDQ 
fishing  as  defined  at  §  679.2,  the 
operator  of  a  vessels  equal  to  or  greater 
than  60  ft  (18.3  m)  LOA  halibut  CDQ 
fishing  as  defined  at  §  679.2,  and  the 
manager  of  a  shoreside  processor  taking 
deliveries  of  groundfish  CDQ  from  these 
vessels  must  comply  with  the 
requirements  of  paragraphs  (b)  through 
(d)  of  this  section  for  all  groundfish 
CDQ  and  PSQ,  The  CDQ  group,  the 
operator  of  a  vessel  harvesting  haUbut 
QDQ,  the  shoreside  processor,  and  the 
registered  buyer  must  comply  with  the 
requirements  of  paragraph  (f).  In 
addition,  the  CDQ  group  is  responsible 
for  ensuring  that  vessels  and  processors 
listed  as  eligible  on  the  CDQ  group's 
approved  CDP  comply  with  all 


requirements  of  this  section  while 
harvesting  or  processing  CDQ  species. 

•        *        •        *        * 

(c)  Requirements  for  vessels  and 
processors.  In  addition  to  complying 
with  the  minimum  observer  coverage 
requirements  at  §  679.50(c)(4),  vessel 
operators  and  shoreside  processors 
meeting  the  requirements  of  paragraph 
(a)  of  this  section  must  comply  with  the 
following  requirements: 
***** 

(3)  *  *  • 

(i)  Prior  notice  to  observer  of 
offloading  schedule.  Notify  the  CDQ 
observer  of  the  offloading  schedule  of 
each  CDQ  delivery  at  least  1  hour  prior 
to  offloading  to  provide  the  CDQ 
observer  an  opportunity  to  monitor  the 
sorting  and  weighing  of  the  entire 
delivery. 
***** 

(v)  CDQ  delivery  report.  Submit  a 
CDQ  delivery  report  described  at 
§  679.5(n)(l)  for  each  delivery  of 
groundfish  CDQ. 

***** 

(0  Halibut  CDQ—{1)  Applicability. 
The  CDQ  group,  the  operator  of  a  vessel 
harvesting  halibut  CDQ,  the  shoreside 
processor,  and  the  registered  buyer  must 
comply  with  the  requirements  of  this 
paragraph  for  halibut  GDQ. 

(2)  Accounting  for  halibut  CDQ  catch. 
The  CDQ  group,  vessel  owner, 
registered  buyer,  and  shoreside 
processor  must  comply  with  the 
following  requirements  for  the  catch  of 
halibut  CDQ. 

(i)  Permits.  The  CDQ  group  must 
obtain  a  halibut  CDQ  permit  issued  by 
the  Regional  Administrator.  The  vessel 
operator  must  have  a  copy  of  the  halibut 
CDQ  permit  on  any  fishing  vessel 
operated  by,  or  for,  a  CDQ  group  that 
will  have  halibut  CDQ  onboard  and 
must  make  the  permit  available  for 
inspection  by  an  authorized  officer.  The 
halibut  CDQ  permit  is  non-transferable 
and  is  issued  annually  until  revoked, 
suspended,  or  modified. 

(ii)  CDQ  cards.  A  person  must  have  a 
valid  halibut  CDQ  card  issued  by  the 
Regional  Administrator  before  landing 
any  halibut  CDQ.  Each  halibut  CDQ 
card  will  identify  a  CDQ  permit  number 
and  the  person  authorized  by  the  CDQ 
group  to  land  halibut  for  debit  against 
the  CDQ  group's  halibut  CDQ. 

(iii)  Alteration.  No  person  may  alter, 
erase,  mutilate,  or  forge  a  halibut  CDQ 
permit,  landing  card,  registered  buyer 
permit,  or  any  valid  and  current  permit 
or  dociunent  issued  under  this  part.  Any 
such  permit,  card,  or  document  that  has 
been  intentionally  altered,  erased, 
mutilated,  or  forged  is  invalid. 


(iv)  Landings.  A  person  may  land 
halibut  CDQ  only  if  he  or  she  has  a  valid 
halibut  CIX}  card,  and  that  person  may 
deliver  halibut  CDQ  only  to  a  person 
with  a  valid  registered  buyer  permit. 
The  person  holding  the  halibut  CDQ 
card  and  the  registered  buyer  must 
comply  with  the  requirements  of 
§679.5(l)(l)and(l)(2). 

(v)  The  CDQ  group,  vessel  owner  or 
operator,  and  registered  buyer  must 
comply  with  all  of  the  IFQ  prohibitions 
at  §  679.7(f). 

(3)  Accounting  for  catch  of  groundfish 
CDQ  while  halibut  CDQ  fishing.  The 
shoreside  processor  must  report  on  a 
CDQ  delivery  report  described  at 
§679.5(n)(l).  all  groundfish  CDQ  landed 
ft-om  vessels  equal  to  or  greater  than  60 
ft  (18.3  m)  LOA  while  halibut  CDQ 
fishing.  The  CDQ  group  must  report  on 

a  CDQ  catch  report  described  at 
§679.5(n)(2),  all  groundfish  CDQ  landed 
from  vessels  equal  to  or  greater  than  60 
ft  (18.3  m)  LOA  while  hafibut  CDQ 
fishing.  This  groundfish  CDQ  will 
accrue  to  the  CDQ  group's  groundfish 
CDQ  allocations.  The  shoreside 
processor  is  not  required  to  report  on 
the  CDQ  delivery  report  and  the  CDQ 
group  is  not  required  to  report  on  the 
CDQ  catch  report,  groundfish  caught  by 
vessels  less  than  60  ft  (18.3  m)  LOA 
while  halibut  CDQ  fishing,  and  this 
catch  will  not  accrue  against  the  CDQ 
group's  groundfish  CDQ  allocations. 

(4)  Groundfish  CDQ  retention 
requirements.  Operators  of  vessels  less 
than  60  ft  (18.3  m)  LOA  are  not  required 
to  retain  and  deliver  groundfish  CDQ 
species  while  halibut  CDQ  fishing. 
Operators  of  vessels  equal  to  or  greater 
than  60  ft  (18.3  m)  LOA  are  required  to 
comply  with  all  groundfish  CDQ  and 
PSQ  catch  accounting  requirements  in 
paragraphs  (b)  through  (d)  of  this 
section,  including  the  retention  of  all 
groundfish  CDQ,  if  option  1  under 

§  679.32(c)(2)(ii)  is  selected  in  the  CDP. 

(5)  Observer  coverage  requirements. 
The  owner  or  operator  of  a  vessel  equal 
to  or  greater  than  60  ft  (18.3  m)  LOA 
halibut  CDQ  fishing  as  defined  at 

§  679.2  or  shoreside  processors  taking 
deliveries  from  vessels  equal  to  or 
greater  than  60  ft  (18.3  m)  LOA  that  are 
halibut  CDQ  fishing  must  comply  with 
observer  coverage  requirements  at 
§  679.50(c)(4)  and  (d)(4). 

9.  In  §  679.50,  paragraphs  (c)(4)  and 
(d)(4)  are  revised  to  read  as  follows 

§  679.50    Groundfish  Observer  Program 
applicable  through  December  31,  2000. 

***** 
if,\  •  *  * 

(4)  Groundfish  and  halibut  CDQ 
fisheries.  The  owner  or  operator  of  a 
vessel  groundfish  CDQ  fishing  or 
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halibut  CDQ  fi  ihing  as  defined  at 
§679.2  must  comply  with  the  following 
minimum  obstrver  coverage 
requirements  e  ach  day  that  the  vessel  is 
used  to  harvest .  transport,  process, 
deliver,  or  tak«  deliveries  of  CDQ  or 
PSQ  species.  T  le  time  required  for  the 
CDQ  observer  o  complete  sampling, 
data  recording  and  data  communication 
duties  shall  no  exceed  12  hours  in  each 
24-hour  perio<  and  the  CDQ  observer  is 


required  to  sample  no  more  than  9 
hours  in  each  24-hour  period. 

***** 

(d)  *  •  * 

(4)  Groundfish  and  halibut  CDQ 
fisheries.  Each  shoreside  processor 
required  to  have  a  Federal  processor 
permit  under  §  679.4(f)  and  taking 
deliveries  of  CDQ  or  PSQ  from  all 
vessels  groundfish  CDQ  fishing  as 
defined  at  §  679.2  or  taking  deliveries 
from  vessels  equal  to  or  greater  than  60 
ft  {18.3  m)  LOA  that  are  halibut  CDQ 
fishing  must  have  at  least  one  lead  CDQ 


observer  as  described  at  paragraph 
(h)(l)(i)(E)  of  this  section  present  at  all 
times  while  CDQ  is  being  received  or 
processed.  The  time  required  for  the 
CDQ  observer  to  complete  sampling, 
data  recording,  and  data  communication 
duties  shall  not  exceed  12  hours  in  each 
24-hour  period,  and  the  CDQ  observer 
is  required  to  sample  no  more  than  9 
hours  in  each  24-hour  period. 
***** 

[PR  Doc.  99-2796  Filed  2-5-99;  8:45  amj 

BILLING  CODE  3510-22-.f 


Notices 


Federal  Register 

Vol.  64,  No.  25 

Monday,  February  8,  1999 


6033 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
mlings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[S&T  99002] 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection  for 
Recordkeeping  Requirements  for 
Certified  Applicators  of  Federally 
Restricted  Use  Pesticides  (7  CFR  Part 
110). 

DATES:  Comments  on  this  notice  must  be 
received  by  April  9, 1999,  to  be  assured 
of  consideration. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Contact  Bonnie  Poli,  Chief,  Pesticide 
Records  Branch,  Science  and 
Technology,  AMS,  8700  Centreville 
Road,  Suite  202,  Manassas,  VA  20110, 
Telephone  (703)  330-7826;  Fax  (703) 
330-6110. 
SUPPLEMENTARY  INFORMATION: 

Title:  Recordkeeping  Requirements 
for  Certified  Applicators  of  Federally 
Restricted  Use  Pesticides. 

OMB  Number:  0581-0164. 

Expiration  Date  of  Approval: 
September  30, 1999. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  The  regulations, 
"Recordkeeping  Requirements  for 
Certified  Applicators  of  Federally 
Restricted  Use  Pesticides,"  require 
certified  pesticide  applicators  to 
maintain  records  of  federally  restricted 


use  pesticide  applications  for  a  period 
of  two  years.  The  regulations  also 
provide  for  access  to  pesticide  records 
or  record  information  by  Federal  or 
State  officials,  or  by  licensed  health  care 
professionals  when  needed  to  treat  an 
individual  who  may  have  been  exposed 
to  restricted  use  pesticides,  and 
penalties  for  enforcement  of  the 
recordkeeping  and  access  provisions. 

The  Food,  Agriculture,  Conservation, 
and  Trade  Act  of  1990,  (Pub.  L.  101- 
624;  7  U.S.C.  136i-l),  referred  to  as  the 
FACT  Act,  directs  and  authorizes  the 
Department  to  develop  regulations 
which  establish  requirements  for 
recordkeeping  by  all  certified 
applicators  of  federally  restricted  use 
pesticides.  A  certified  applicator  is  an 
individual  who  is  certified  by  the 
Environmental  Protection  Agency  (EPA) 
or  a  State  under  cooperative  agreement 
with  EPA  to  use  or  supervise  the  use  of 
restricted  use  pesticides. 

Section  1491  of  the  FACT  Act  directs 
and  authorizes  the  Secretary  of 
Agriculture  to  ensure  compliance  with 
regulations  as  the  Secretary  may 
prescribe,  including  levying  penalties, 
for  failure  to  comply  with  such 
regulations. 

Because  this  is  a  regulatory  program 
with  enforcement  responsibility,  USDA 
must  ensure  that  certified  applicators 
are  maintaining  restricted  use  pesticide 
application  records  for  the  two  year 
period  required  by  the  FACT  Act.  To 
accomplish  this,  USDA  must  collect 
information  through  personal 
inspections  of  certified  applicator's 
restricted  use  pesticide  application 
records. 

The  information  collected  is  used 
only  by  authorized  representatives  of 
the  USDA  (AMS,  Science  and 
Technology  national  staff,  other 
designated  Federal  employees,  and 
designated  State  supervisors  and  their 
staffs),  which  are  designated  access  to 
the  record  information  through  section 
1491,  subsection  (b)  of  the  FACT  Act. 
The  information  is  used  to  administer 
the  Federal  Pesticide  Recordkeeping 
Program.  The  Agency  is  the  primary 
user  of  the  information,  and  the 
secondary  user  is  each  designated  State 
agency  which  has  a  cooperative 
agreement  with  AMS. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  as  follows: 

(a)  Approximately  705,192  certified 
private  applicators  (recordkeepers) 


apply  restricted  use  pesticides.  It  is 
estimated  that  on  an  average  certified 
private  applicators  have  a  total  annual 
burden  of  .35  hours  per  record  keeper. 
Of  the  705,192  certified  private 
applicators,  approximately  4,800  are 
selected  annually  for  recordkeeping 
inspections.  It  is  estimated  that  a  private 
applicator  that  is  subject  to  a  pesticide 
record  inspection  has  an  annual  burden 
of  .85  hours,  which  contributes  to  a  total 
annual  burden  of  4,080  hours. 

(b)  There  are  approximately  308.583 
certified  commercial  applicators 
nationally  who  are  required  to  provide 
copies  of  restricted  use  pesticide 
application  records  to  their  clients.  It  is 
estimated  that  certified  commercial 
applicators  have  a  total  annual  burden 
of  1,520,697  hours. 

(c)  It  is  estimated  that  State  agency 
personnel  who  work  through 
cooperative  agreements  with  AMS,  to 
inspect  certified  private  applicator's 
records  have  a  total  annual  burden  of 
11,020  hours. 

Respondents:  Certified  private  and 
commercial  applicators.  State 
governments  or  employees,  and  Federal 
agencies  or  employees. 

Estimated  Number  of  Respondents: 
1,018,651— The  total  number  of 
respondents  includes  approximately 
308,583  certified  commercial 
applicators,  705,192  certified  private 
applicators  (recordkeepers)  and 
designated  state  agency  personnel 
utilized  to  inspect  certified  private 
applicator's  records. 

Estimated  Number  of  Responses  per 
Respondent:  The  estimated  number  of 
responses  per  respondent  is  as  follows: 

(a)  It  is  estimated  that  certified  private 
applicators  (recordkeepers),  record  on 
an  average  5  restricted  use  pesticide 
application  records  annually. 

(b)  It  is  estimated  that  certified 
commercial  applicators  provide  616 
copies  of  restricted  use  pesticide  records 
to  their  clients  annually. 

(c)  State  agency  persoimel,  who  work 
under  cooperative  agreements  with 
AMS  to  conduct  restricted  use  pesticide 
record  inspections  have  approximately 
4,951  responses  annually. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,782,614  hours. 

Comments  are  invited  on:  (1)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
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ways  to  enh 
clarity  of  the 
collected;  an 
burden  of  the 
on  those  who 


practical  utiHty;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  ^d  assumptions  used;  (3) 
ce  the  quality,  utility,  and 
formation  to  be 
(4)  ways  to  minimize  the 
ollection  of  information 
re  to  respond,  including 
through  the  uie  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques,  oj  other  forms  of 
information  t^hnology.  Comments  may 
be  sent  to  Boqnie  PoU,  Chief,  Pesticide 
Records  Brandh.  Science  and 
Technology,  AMS,  8700  Centreville 
Road,  Suite  202,  Manassas,  VA  20110. 
All  comments  received  will  be  available 
for  pubhc  inspection  during  regular 
business  hour^  at  the  same  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matjer  of  public  record. 

Dated:  Februiry  2, 1999. 
WiUiam }.  Fraifu,  Jr., 

Deputy  Administrator,  Science  and 

Technology. 

|FR  Doc.  99-294?  Filed  2-5-99;  8:45  am) 

BiLUNG  CODE  3411 


DEPARTMEMT  OF  AGRICULTURE 

Animal  and  nant  Health  Inspection 
Service 

[Docket  No.  98^11  &-1] 

Availability  of  an  Environmental 
Assessment  and  Strategy:  Risk 
Reduction  In  the  Florida  Medfly 
Eradication  Program 

agency:  Animal  and  Plant  Health 
Inspection  Se:  -vice,  USDA. 
ACTION:  Notici!. 


SUKAMARY:  We  are  advising  the  public 
that  a  final  en  vironmental  assessment 
has  been  prepared  by  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
to  explore  risk  reduction  strategies 
relative  to  Medfly  program  activities  in 
the  State  of  Florida.  Additionally, 
APHIS  has  prepared  a  strategy  regarding 
risk  reduction  in  the  Florida  Medfly 
eradication  program .  This  notice 
announces  th^  availability  of  both 
documents  fo>-  pubHc  inspection. 
ADDRESSES:  Tlie  environmental 
assessment  ai  id  the  strategy  are 
available  for  jiublic  inspection  at  USDA, 
room  1141,  S  mth  Building,  14th  Street 
and  Indepenc  ence  Avenue  SW., 
Washington,  X^,  between  8  a.m.  and 
4:30  p.m.,  Mc  nday  through  Friday, 


except  holidays.  Persons  wishing  to 
inspect  those  documents  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  To 
request  copies  of  the  enviroiunental 
assessment  or  the  strategy,  write  to  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  Please  refer  to  the 
title  of  the  environmental  assessment  or 
strategy  when  requesting  copies. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236;  (301)  734- 
8247. 

SUPPLEMENTARY  INFORMATION:  The 
Mediterranean  fruit  fly,  Ceratitis 
capitata  (Wiedemann),  (Medfly)  is  one 
of  the  world's  most  destructive  pests  of 
fruit  and  vegetables.  The  Medfly  has 
been  introduced  into  Florida  a  total  of 
13  times,  including  its  first  introduction 
in  1929.  Because  of  the  Medfly's 
potential  for  rapid  range  expansion, 
Medfly  outbreaks  in  Florida  represent 
major  threats  to  agriculture,  the 
environment,  and  the  quality  of  life  in 
Florida  and  other  U.S.  mainland  States. 
The  Animal  and  Plemt  Health  Inspection 
Service  (APHIS)  of  the  United  States 
Department  of  Agriculture  cooperates 
with  the  Florida  State  Department  of 
Agriculture  to  eradicate  Medfly  and  to 
prevent  future  infestations.  All  Medfly 
outbreaks  in  Florida  have  been 
successfully  eradicated  using  a 
combination  of  nonchemical  and 
chemical  control  methods. 

Consistent  with  our  continued  goal  of 
preventing  and  eradicating  Medfly 
infestations,  we  are  committed  to 
reexamining  the  Florida  Medfly 
program  for  the  purpose  of  achieving 
maximiun  risk  reduction,  including 
minimizing  risks  to  the  environment 
and  human  health.  As  part  of  that 
commitment,  we  have  prepared 
environmental  analyses  and  risk 
assessments,  held  a  niunber  of  public 
meetings,  and  analyzed  comments  from 
the  public  regarding  the  Florida  Medfly 
program  in  order  to  establish  a  final 
Florida  Medfly  program  risk  reduction 
strategy.  This  notice  announces  the 
availability  of  two  documents  that 
identify  various  means  to  potentially 
reduce  risk  in  the  Florida  Medfly 
program: 

•  Risk  Reduction  Strategy,  Florida 
Medfly  Program,  Environmental 
Assessment,  June  1998. 

•  Strategy:  Risk  Reduction  in  Florida 
Medfly  Eradication  Programs,  January 
1999. 

The  environmental  assessment  has 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 


of  1969,  as  amended  (NEPA)  (42  U.S.C. 
4321  et  seq.),  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Done  in  Washington,  DC,  this  2nd  day  of 
February  1999. 
Joan  M.  Anioldi, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  99-2939  Filed  2-5-99;  8:45  am) 

BILLING  CODE  341»-34-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Threatened  and  Endangered  Species 
Management  on  the  Allegheny  National 
Forest,  Warren,  McKean,  Elk  and 
Forest  Counties,  Pennsylvania 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  a  Draft  and  a  Final 
Environmental  Impact  Statement  to 
disclose  the  environmental 
consequences  of  amending  the  Forest 
Plan  to  include  various  strategies  for 
managing  federally  listed  threatened 
and  endangered  species  on  the 
Allegheny  National  Forest.  Species  to  be 
considered  include  the  Indiana  bat 
(Myotis  sodalis),  the  clubshell  mussel 
(Pleurobema  clava)  and  the  northern 
riffleshell  mussel  (Epioblasma  torulosa 
rangiana),  which  are  federally  listed  as 
endangered,  and  the  small  whorled 
pogonia  (Isotria  medeoloides)  and  the 
bald  eagle  (Haliaeetus  leucocephalus) 
which  are  federally  listed  as  threatened. 
The  proposed  action  is  to  amend  and 
supplement  the  standards  and  guides  in 
the  Allegheny  Land  and  Resource 
Management  Plan  (Forest  Plan). 
The  purpose  and  need  for  this 
proposal  is  to  maintain  and  enhance 
habitat  to  ensure  the  continued 
existence  of  the  aforementioned 
threatened  and  endangered  species  in 
light  of  new  information  recently 
acquired.  There  is  a  need  to  adjust  some 
of  the  existing  standards  and  guides  and 
provide  some  additional  direction  in  the 
Forest  Plan  to  ensure  their  conservation. 
Based  on  a  review  of  the  regulations  (36 
CFR  2 19.1  Of)  and  of  the  Forest  Service 
Manual  and  Handbook  direction  (FSM 
1922.51  and  FSH  Chapter  5.32)  the 
proposed  action  is  a  non-significant 
amendment  to  the  Forest  Plan.  The 
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proposed  action  does  not  significantly 
alter  the  long  term  goals  and  objectives 
nor  management  area  designations  of 
the  current  plan.  The  decision  to  amend 
the  plan  will  extend  until  the  Forest 
Plan  is  revised,  which  is  planned  for  the 
year  2001. 

The  Allegheny  National  Forest  Land 
and  Resource  Management  Plan,  at  the 
time  it  was  completed  in  1986, 
considered  pertinent  threatened  and 
endangered  species  and  appropriate 
mitigation  measures.  This  amendment 
will  consider  the  new  information 
which  has  come  out  since  1986.  Forest 
Plan  direction  will  be  amended,  where 
necessary,  to  ensure  standards  and 
guidelines  incorporate  currently 
available  knowledge  concerning  these 
species. 

Any  modiBcation  required  will  be 
based  on  the  range  of  site-specific 
conditions  that  exist  on  the  Allegheny 
National  Forest  and  will  be  designed  to 
mitigate  impacts  from  the  ongoing  and 
future  projects  and  to  enhance  the 
recovery  of  the  threatened  and 
endangered  Species. 

As  an  initial  step  in  completing  this 
new  E)raft  and  Final  Environmental 
Impact  Statement,  Allegheny  National 
Forest  personnel  have  completed  a 
biological  assessment  which  has  been 
submitted  to  the  USDI-Fish  and  WildHfe 
Service  for  their  consideration  in 
preparing  the  biological  opinion.  This 
biological  assessment  contains 
suggested  terms  and  conditions  which 
relate  to  managing  these  threatened  and 
endangered  Species.  Many  of  these  are 
already  part  of  the  standards  and 
guidelines  in  the  Forest  Plan. 

Allegheny  National  Forest  personnel 
invite  written  comments  and 
suggestions  on  the  scope  of  this  analysis 
and  environmental  impact  statement. 
That  is,  the  Allegheny  National  Forest 
would  like  comments  on  what  issues 
and  possible  alternatives  should  be 
considered  and  analyzed.  In  addition, 
the  agency  gives  notice  that  the 
environmental  impact  statement 
preparation  process  will  be  conducted 
so  diat  interested  and  affected  people 
are  aware  of  how  they  may  participate 
in  and  contribute  to  the  final  decision. 
This  enviroimiental  impact  statement 
will  result  in  an  amendment  to  the 
Allegheny  National  Forest  Land  and 
Resource  Management  Plan. 

DATES:  Comments  and  suggestions 
concerning  the  scope  of  the  analysis 
should  be  submitted  in  writing  and 
postmarked  by  March  10, 1999,  to 
ensure  timely  consideration. 

ADDRESSES:  Send  written  comments  to 
Endangered  Species  Management, 


Allegheny  National  Forest.  P.  O.  Box 
847,  Warren  PA  16365.| 

FOR  FURTHER  INFORMATlCW,  CONTACT: 
Brad  Nelson,  Allegheny  national  Forest 
at  814/723-5150. 
SUPPLEMENTARY  INFORMATION: 

Forest  Plan  Background 

The  Allegheny  National  Forest  Land 
and  Resource  Management  Plan  (Forest 
Plan),  approved  in  1986,  provides  for 
the  management  of  forest  resources.  The 
Forest  Plan  was  developed  to  maintain 
or  enhance  the  species  composition, 
structure,  and  functioning  of  Allegheny 
plateau  ecosystems  on  the  Allegheny 
National  Forest,  while  providing  a 
variety  of  goods  and  services  to  the 
American  people. 

Analysis  documented  in  the  Final 
Environmental  Impact  Statement 
evaluated  potential  effects  on  threatened 
and  endangered  species  inhabiting  the 
Allegheny  National  Forest  and 
determined  actions  Allegheny  National 
Forest  personnel  should  implement 
which  would  contribute  toward  their 
recovery. 

As  part  of  the  planning  process. 
Federal  agencies  are  required  to  comply 
with  provisions  of  the  Endangered 
Species  Act  of  1973,  as  amended.  This 
includes  a  requirement  to  consult  with 
the  U.  S.  Department  of  Interior,  Fish 
and  Wildlife  Service  on  proposals 
which  may  affect  species  federally  listed 
as  threatened,  endangered,  or  proposed. 
In  February  1986.  consultation  was 
completed  for  the  newly-developed 
Forest  Plan. 

Since  then,  the  Fish  and  Wildlife 
Service  and  the  Allegheny  National 
Forest  have  continued  consulting  when 
three  different  Environmental  Impact 
Statements  proposed  amendments  to  the 
Forest  Plan,  when  new  issues  have 
arisen,  and  when  new  species  were 
added  to  the  endangered  species  list. 

New  Information  Related  to  Threatened 
and  Endangered  Species 

In  July  1998,  based  on  additional  new 
information,  Allegheny  National  Forest 
personnel  began  informal  consultation 
again  with  the  Fish  and  Wildlife 
Service.  That  information  included  the 
following:  Bald  eagle  populations  have 
increased,  with  three  new  nests  located 
on  or  near  the  Allegheny  National 
Forest;  the  Indiana  bat  was  found  on  the 
Allegheny  National  Forest;  and  two 
species  of  fresh  water  mussels  had  been 
added  to  the  Federal  list  of  threatened 
and  endangered  species. 

Continuing  research  and  inventory  of 
threatened  and  endangered  species 
populations  on  the  Allegheny  National 
Forest,  as  well  as  refinement  of  our 


knowledge  of  these  species'  habitat 
requirements,  prompts  us  to  update  the 
potential  effects  of  continued 
implementation  of  the  existing  Forest 
Plan,  as  amended,  on  these  five 
Federally  listed  species. 

Allegheny  National  Forest  personnel 
completed  a  biological  assessment  for 
the  five  species  and  transmitted  it  to  the 
Fish  and  Wildlife  Service  on  December 
17. 1998.  The  Biological  Assessment 
includes  proposed  terms  and 
conditions,  and  any  modifications 
issued  by  the  Fish  and  Wildlife  Service 
in  the  biofigical  opinion,  would  provide 
the  basis  for  the  Forest  Plan 
amendment.  These  terms  and 
conditions  consititute  the  proposed 
action. 

Proposed  Action:  Measures  to  Minimize 
Potential  Adverse  Effects  to  Threatened 
And  Endangered  Species 

Indiana  Bat 

Current  Forest  Plan  standards  and 
guidelines  provide  protection  to  Indiana 
bat  habitat  and  populations.  The 
following  measures  are  proposed  to 
strengthen  the  Allegheny  National 
Forest's  ability  to  protect  and  manage 
habitat  for  this  species.  To  understand 
these  measures,  distinctions  are  made 
between  green  units  and  salvage  units. 
Green  units  are  stands  consisting 
primarily  of  live  trees.  Salvage  units  are 
where  conditions  such  as  insect  and 
disease  infestations  or  other 
catastrophic  events  have  created  a  stand 
where  the  amount  of  dead  and  dying 
trees  predominate  (<40%  of  relative 
stand  density  in  live  trees). 

The  Allegheny  National  Forest 
standard  of  retaining  5-10  snags  per 
acre  will  remain  in  effect  for  all  salvage 
units,  while  most  snags  will  be  retained 
in  green  units.  The  modified  standards 
would  add  a  size  requirement  for  some 
of  the  retained  snags.  Retention  of 
clumps  of  existing  trees  in  stands  to  be 
final  harvested  remains  an  important 
component  of  bat  habitat. 

Caves 

1 .  Continue  working  with 
universities,  Pennsylvania  Game 
Commission,  and  local  Allegheny 
National  Forest  users  to  locate  and 
survey  caves  that  may  contain  Indiana 
bats.  If  an  Indiana  bat  hibemaculum  is 
found  on  the  Allegheny  National  Forest, 
consult  with  the  Fish  and  Wildlife 
Service  to  determine  standards  and 
guidelines  necessary  to  protect  and 
manage  the  hibernaculum. 

Potential  Roosting/Foraging  Habitat 

1.  Retain  shagbark  and  shellbark 
hickories  regardless  of  size  in  partial 
and  final  harvest  cutting  units. 
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2.  For  greer 
final  harvests 


units  (both  partial  and 
retain  snags  that  do  not 


pose  a  safety  !  lazard  to  the  sawyer  or  the 
public.  Retair  at  least  8-15  live  trees  per 
acre  greater  th  an  9  inches  diameter  at 
breast  height  n  all  final  harvest  units 
and  retain  at  least  16  live  trees  per  acre 
greater  than  sjinches  diameter  at  breast 
height  in  partial  cuts. 

3.  For  salvage  units  in  partial  cuts 
retain  at  least  |5-10  snags  per  acre 
greater  than  o^  equal  to  9"  diameter  at 
breast  height  and  of  these  1  tree  for  each 

2  acres  greater  than  or  equal  to  20" 
diameter  at  bileast  height.  Retain  at  least 
16  live  trees  per  acre  greater  than  or 
equal  to  9"  dii  imeter  at  breast  height  and 

3  live  trees  foi  each  acre  greater  than  or 
equal  to  20"  cftameter  at  breast  height  as 
recommendeq  by  the  Indiana  Bat 
Recovery  Tea 

4.  When  planning  partial  cuts,  strive 
to  reduce  canopy  closure  to  60-60 
percent. 

5.  For  salvafee  units  in  final  harvest 
cuts  and  cleaijcuts.  retain  at  least  an 
average  of  3  snags  for  each  acre  greater 
than  or  equal  to  9"  diameter  at  breast 
height,  of  the^  snags  retain  1  for  each 
10  acres  greater  than  or  equal  to  12" 
diameter  at  breast  height.  Retain  at  least 
8-15  live  treef/acre  greater  than  or  equal 
to  9"  diametet  at  breast  height  and  at 
least  1  tree  foi  each  acre  greater  than  or 
equal  to  20"  d  iameter  at  breast  height. 

6.  Avoid  rei  noval  of  known  roost 
trees.  In  the  ui  ilikely  event  that  a  known 
roost  tree  must  be  removed,  such 
removal  will  lie  conducted  through 
consultation  \irith  the  Fish  and  Wildlife 
Service. 

7.  Known  n  atemity  roosts  may  be 
removed  at  any  time,  after  consultation 
with  Fish  and  Wildlife  Service,  if  they 
constitute  an  mmediate  threat  to  public 
safety.  However,  such  removal  will  be 
as  a  last  resorl,  after  other  alternatives 
(such  as  fencihg  the  area,  etc.)  have  been 
considered  an  d  deemed  unacceptable. 

8.  IDemolition  or  removal  of  buildings 
or  other  man-i  nade  structures  that 
harbor  bats  should  occur  while  the  bats 
are  hibernating  and  a  bat  box  should  be 
installed  in  a  iroper  location  to  provide 
an  alternate  n  osting  site.  If  public  safety 
is  threatened  iind  the  building  must  be 
removed  while  bats  are  present,  a  bat 
expert  should  examine  the  building  to 
determine  if  Iidiana  bats  are  present.  If 
Indiana  bats  are  present,  consultation 
with  Fish  and  Wildlife  Service  is 
required  befoi  e  removal.  If  none  are 
present,  demc  lition  can  proceed. 

9.  If  new  pi  mned  road  and  trail 
construction,  wildlife  opening 
construction,  jravel  pit  development, 
federally  own  id  oil  and  gas 
development,  or  other  non-forest  uses 
create  conditi  ms  where  the  amount  of 


forested  acres  drop  below  30  percent  of 
the  watershed,  consultation  with  the 
Fish  and  Wildlife  Service  will  be 
initiated  to  determine  how  best  to 
provide  habitat  for  the  Indiana  bat. 

Water  Sources 

1.  Create  or  renovate  bat  drinking 
water  sources  where  none  are  currently 
available  (a  minimum  of  one  per  square 
mile). 

2.  Allow  water  filled  road  ruts  to 
remain  where  they  do  not  compromise 
soil  and  water  quality. 

Inventory,  Monitoring,  and  Research 

1.  Follow  interagency  working  group 
and/or  Indiana  Bat  Recovery  Plan 
recommendations  for  research, 
inventory  and  monitoring  habitat  and 
populations  across  the  Allegheny 
National  Forest. 

2.  Pursue  additional  funding  and 
partnership  opportimities  to  complete 
needed  research,  inventory,  and 
monitoring  work. 

3.  Monitor  snags,  den  trees,  and 
reserve  live  trees  on  10  final  harvest 
units  and  10  partial  cuts  annually  across 
the  Allegheny  National  Forest. 

4.  Where  opportunities  arise,  work 
with  land  owners,  general  public,  and 
other  agencies  to  promote  education  and 
information  about  endangered  bats  and 
their  conservation. 

Clubshell  And  Northern  Riffleshell 
Mussels 

Current  Forest  Plan  standards  and 
guidelines  provide  protection  to 
clubshell  and  northern  riffleshell 
populations  and  habitat.  The  following 
measures  are  proposed  to  strengthen  the 
Allegheny  National  Forest's  ability  to 
correct  erosion  and  sedimentation 
problems  that  may  result  from  past  road 
and  trail  problems: 

Continue  to  identify  erosion  and 
sedimentation  problems  associated  with 
Forest  Service  activities  (primarily  old 
roads  and  trails)  with  particular 
attention  to  the  13  percent  of  the 
Allegheny  National  Forest  that  drains 
directly  into  the  Allegheny  River.  Where 
necessary  implement  practices  such  as: 
(1)  Using  less  erosive  road  surfacing 
material  (limestone)  along  sections  of 
roads,  and/or  stream  crossings  to  the 
first  cross-drain  on  either  side  of  the 
crossing;  (2)  placing  rip  rap  at  the  outlet 
of  those  cross-drains  on  steep  fill-slopes; 
(3)  placing  additional  cross-drains  to 
dissipate  runoff  more  frequently  to 
avoid  concentrating  more  flow  which 
could  lead  to  formation  of  a  new 
channel  to  a  stream,  (4)  placing 
additional  cross-drains  before  a  stream 
crossing,  (5)  restricting  use  on  problem 
roads  (change  fi-om  "open"  to 


"restricted",  and  (6)  obliterate  roads  no 
longer  needed  for  management  activities 
that  have  potential  for  sediment  input 
into  a  stream  course. 

Bald  Eagle 

The  following  measures  are  proposed 
to  strengthen  the  Allegheny  National 
Forest's  ability  to  protect  and  manage 
habitat  for  this  species. 

1 .  Change  the  seasonal  restriction 
from  February  1  to  January  15  and  re- 
write the  Forest  Plan  standards  and 
guidelines  to  be  compatible  with  the 
Bald  Eagle  Recovery  Plan. 

2.  For  any  new  access  sites  on 
Allegheny  National  Forest  land  within 
the  Allegheny  Wild  and  Scenic  River 
corridor,  or  requiring  federal  funding  or 
authorization,  bald  eagle  use  will  be 
assessed  within  the  section  of  river 
corridor  where  human  use  will  likely 
increase. 

3.  The  Forest  Service  will  consult 
with  Fish  and  Wildlife  Service  on  any 
Forest  Service  activities  within  the 
bufi'er  zones  around  each  nest. 

4.  The  Forest  Service  will  collect  data 
necessary  to  determine  the  level  of 
potential  effects  to  nesting  eagles  on  the 
Allegheny  Reservoir  by  determining  the 
level  of  boating  activity  and  the 
behavior  of  the  nesting  pair  while 
foraging  and  nesting  before  and  after 
Memorial  Day.  If  any  harrassment  is 
noted  or  suspected,  the  Fish  and 
Wildlife  Service  will  be  contacted. 

5.  Continue  discussions  with  the 
Pennsylvania  Game  Commission,  U.S. 
Army  Corps  of  Engineers  and  USDI-Fish 
and  Wildlife  Service  to  determine  if 
boat  access  needs  to  be  restricted  in 
Complanter  Bay. 

6.  "The  new  contract  for  operating 
recreation  areas  and  boat  launches  on 
the  Allegheny  Reservoir  will  stipulate 
that  discarded  fishing  line  along  the 
shoreline  developed  for  access  will  be 
cleaned  up  monthly  during  the  summer. 

7.  Signing  and/or  news  releases  to 
educate  hunters  not  to  shoot  eagles  will 
be  developed  and  distributed  by 
Allegheny  National  Forest  personnel. 

Small  Whorled  Pogonia 

1 .  The  survey  of  potential  habitat 
within  227,000  acres  of  the  Allegheny 
National  Forest  has  not  found  the  small 
whorled  pogonia.  Since  no  small 
whorled  pogonias  have  been  found,  a 
new  survey  approach  is  worth  testing. 
The  new  proposed  survey  strategy 
would  identify  the  habitat  with  the 
highest  potential  for  finding  small 
whorled  pogonia  and  survey  those  areas 
each  year.  This  would  substitute  for  the 
current  practice  of  siu-veying  for  each 
individual  project.  By  surveying  the 
highest  potential  habitat,  the  likelihood 


Federal  Register /Vol.  64,  No.  25 /Monday,  February  8,  1999 /Notices 


6037 


of  finding  the  species  on  the  Allegheny 
National  Forest  will  be  increased.  If 
found,  a  better  understanding  of  its 
habitat  needs  can  be  assessed. 

2.  If  a  small  whorled  pogonia  is  found 
on  the  Allegheny  National  Forest, 
consultation  with  the  Fish  and  Wildlife 
Service  will  be  re-initiated. 

The  Allegheny  National  Forest 
entered  into  formal  consultation  with 
the  Fish  and  Wildlife  Service  on 
December  18, 1998.  Ehiring  formal 
consultation,  the  Fish  and  Wildlife 
Service  may  elect  to  change  or  delete 
some  of  these  proposed  terms  and 
conditions,  or  they  may  add  new  terms 
and  conditions.  We  expect  the  Fish  and 
Wildlife  Service  to  issue  a  biological 
opinion  with  the  final  terms  and 
conditions  early  in  the  first  half  of  1999. 

Proposed  Forest  Plan  Ameixdment  and 
Draft  Environmental  Impact  Statement 

Once  the  biological  opinion  is  issued, 
Allegheny  National  Forest  persoimel 
will  complete  the  Draft  Environmental 
Impact  Statement  and  send  it  out  for 
review  and  comment. 

The  analysis  documented  in  Draft 
Environmental  Impact  Statement  will 
consider  a  range  of  alternatives.  One  of 
these  alternatives  will  evaluate  no 
change  to  the  current  Forest  Plan  (No 
Action).  A  second  alternative  would  be 
the  proposed  action  which  is  to  amend 
the  Forest  Flan  to  incorporate  the  terms 
and  conditions  proposed  in  the 
Biological  Assessment,  as  modified  by 
the  Biological  Opinion  to  be  issued. 
Issues  which  are  generated  through  the 
scoping  process  may  generate  additional 
alternatives. 

Federal,  State,  and  local  agencies,  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
decision  are  invited  to  participate  in  the 
scoping  process.  This  process  includes 
the  following:  (1)  Identification  of 
potential  issues;  (2)  identification  of 
issues  to  be  analyzed  in  depth;  and  (3) 
elimination  of  insignificant  issues,  those 
outside  the  scope  of  this  analysis,  or 
those  which  have  been  covered  by  a 
previous  environmental  review.  At  this 
point  in  the  process,  we  would 
appreciate  your  comments  on  what 
issues  and  possible  alternatives  should 
be  considered  and  analyzed.  Comments 
directed  toward  the  substance  of  the 
project,  as  opposed  to  the  scope  of  the 
analysis,  are  more  appropriately 
submitted  during  the  comment  period 
following  release  of  the  draft 
environmental  impact  statement. 

FreUminary  issues  identified  include 
the  following: 

1.  What  are  the  effects  of 
implementing  current  Forest  Plan 
direction  on  threatened  and  endangered 


species  known  to  exist  on  or  near  the 
Allegheny  National  Forest  (and  their 
habitat),  raven  current  knowledge? 

2.  Are  there  additional  actions 
Allegheny  National  Forest  personnel 
should  implement  that  would 
contribute  toward  the  recovery  of  these 
species? 

3.  What  are  the  changes  to  the  current 
Forest  Plan  activities,  outputs,  and 
environmental  effects  from 
implementing  any  additional  actions? 

The  Draft  Environmental  Impact 
Statement  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
and  to  be  available  for  public  review 
during  April  or  May  of  1999.  At  that 
time,  the  Environmental  Protection 
Agency  (EPA)  will  publish  in  the 
Federal  Register  a  notice  of  availability 
of  the  draft  environmental  impact 
statement.  The  conunent  period  on  the 
draft  will  be  45  days  from  the  date  the 
EPA  notice  appears  in  the  Federal 
Register. 

Related  Court  Rulings 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  pubhc  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposals  so  that  it  is 
meaningful  and  aierts  an  agency  to  the 
reviewers  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  may  be  waived  if  not 
raised  until  after  completion  of  the  final 
environmental  impact  statement.  City  of 
Angoon  v.  Hodel,  803  F.2d  1016,  1022 
(9th  Cir  .1988),  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  supp. 
1334,  1338  (E.  D.  Wis.  1980).  Because  of 
these  court  ruHngs,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  conunent  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

Comments  and  Decision 

Comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 


the  statement  (Reviewers  may  wish  to 
refer  to  CEQ  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points).  After  the  comment  period 
ends  on  the  draft  environmental  impact 
statement,  the  comments  received  will 
be  analyzed  and  considered  by  the 
Forest  Service  in  preparing  the  final 
environmental  impact  statement. 

The  final  enviroimiental  impact 
statement  is  scheduled  to  be  completed 
in  August  of  1999.  In  the  final 
Environmental  Impact  Statement,  the 
Forest  Service  is  required  to  respond  to 
the  comments  received  (40  CFR  1503.4). 
The  responsible  official  will  consider 
the  comments,  responses, 
environmental  consequences  discussed 
in  the  environmental  impact  statement, 
and  applicable  laws,  regulations  and 
pohcies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  a  Record  of  Decision. 
That  decision  will  be  subject  to  appeal 
under  36  CFR  part  217. 

The  responsible  official  is  John  E. 
Palmer,  Forest  Supervisor,  Allegheny 
National  Forest,  222  Liberty  Street,  P.O. 
Box  847,  Warren  PA  16365. 

Dated:  February  2, 1999. 
John  E.  Palmer, 
Forest  Supervisor. 
IFR  Doc.  99-2907  Filed  2-5-99;  8:45  am) 

BtLUNG  CODE  MIO-II-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  New  Jersey  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New 
Jersey  Advisory  Committee  to  the 
Commission  will  convene  at  11:00  a.m. 
and  adjourn  at  5:30  p.m.  on  February 
26,  1999,  at  the  Newark  City  Council 
Chambers,  920  Broad  Street,  Newark, 
New  Jersey  07102.  The  Committee  will 
(1)  discuss  a  project  on  "Civil  Rights 
Enforcement  in  New  Jersey:  An 
Evaluation  of  the  State's  Division  of 
Civil  Rights",  (2)  review  subcommittee 
work  on  employment  discrimination 
against  Asian  American  State 
government  employees,  (3)  conduct 
planning  for  upcoming  activity,  and  (4) 
listen  to  invited  speakers  give  their 
views  on  significant  civil  rights  issues 
affecting  the  Newark  area  and  New 
Jersey. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
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to  the  Commi  tee,  should  contact 
Committee  Q  airperson  Irene  Hill- 
Smith,  609-41 18-5546,  or  Ki-Taek  Chun. 
Director  of  th(  i  Eastern  Regional  Office, 
202-376-753:1  (TDD  202-376-8116). 
Hearing-impa  red  persons  who  will 
attend  the  me  Jting  and  require  the 
services  of  a  sign  language  interpreter 
should  contaqt  the  Regional  Office  at 
least  ten  (10)  Working  days  before  the 
scheduled  dalje  of  the  meeting. 

The  meetin;  >  will  be  conducted 
pursuant  to  ti  e  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Was  lington.  IX,  January  29,  1999. 
Carol-Lee  Hurh  ly, 

Chief.  Regional  Programs  Coordination  Unit. 
|FR  Doc.  99-29' H  Filed  2-5-99;  8:45  ami 
BiLUNa  CODE  ssai-oi-F 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Ohio  Advisory  Committee 

Notice  is  h^by  given,  pursuant  to 
the  provision!  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  tnat  a  meeting  of  the  Ohio 
Advisory  Cor^mittee  to  the  Commission 
will  convene  ^t  1:00  p.m.  and  adjourn 
at  5:00  p.m.  o|i  Thursday,  February  25, 
1999,  at  the  Metropolitan  Campus  of 
Cuyahoga  Commimity  College,  2900 
Community  Qollege  Avenue,  Student 
Center  Buildi|ig,  United  Room — 3rd 
Floor,  Cleveland  Ohio  44115.  The 
purpose  of  tht  meeting  is  to:  (1)  discuss 
dvil  rights  is^es,  (2)  plan  future 
activities,  and  (3)  review  and  approve 
the  Committee's  report,  "Employment 
Opportunitiea^for  Minorities  in 
Montgomery  County,  Ohio." 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Commiitee,  should  contact 
Committee  Chairperson  Grace  Ramos, 
614-466-6715,  or  Constance  M.  Davis, 
Director  of  the  Midwestern  Regional 
Office,  312-3^3-8311  (TDD  312-353- 
8362).  Hearing-impaired  persons  who 
will  attend  thp  meeting  and  require  the 
services  of  a  ^gn  language  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  tl  le  provisions  of  the  rules 
and  regulatioi  is  of  the  Commission. 

Dated  at  Wa^ington,  DC,  January  27, 1999. 
Carol-Lee  Hurlpy, 

Chief,  RegionaiPrograms  Coordination  Unit. 
|FR  Doc.  99-2*0  Filed  2-5-99;  8:45  am| 

BIUJNO  CODE  6345-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Rhode  Island  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Rhode 
Island  Advisory  Committee  to  the 
Commission  will  convene  at  4:00  p.m. 
and  adjourn  at  7:30  p.m.  on  March  2, 
1999,  at  the  Pawtucket  City  Hall.  City 
Council  Chamber,  137  Roosevelt 
Avenue,  Pawtucket,  Rhode  Island 
02860.  The  purpose  of  the  meeting  is  to 
be  briefed  by  invited  civil  rights 
advocates  on  the  status  of  civil  issues  in 
Rhode  Island.  The  Committee  will  plan 
for  future  events  and  review  a  draft  of 
the  Committee's  statement  of  concern. 
The  Impact  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  on  Legal 
Immigrants  in  Rhode  Island. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Olga  Noguers, 
401-464-1876,  or  Ki-Taek  Chun, 
Director  of  the  Eastern  Regional  Office, 
202-376-7533  (TDD  202-376-6116). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  January  29, 1999. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(PR  Doc.  99-2942  Filed  2-5-99;  8:45  am] 
BILUNQ  COOE  633S-01-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-427-801,  A-428-801,  A-475-801,  A-588- 
804,  A-485-^1,  A-559-801.  A-401-801, 
and  A-412-801] 

Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Germany,  Italy, 
Japan,  Romania,  Singapore,  Sweden, 
and  the  United  Kingdom:  Notice  of 
Extension  of  Time  Limits  for 
Preliminary  Results  of  Antidumping 
Administrative  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  extension  of  time 
limits  for  preliminary  results  of 
antidumping  duty  administrative 
reviews. 

EFFECTIVE  DATE:  February  8, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  RimUnger,  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-4477. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 

Extension  of  Time  Limits  for 
Preliminary  Results 

The  Department  of  Commerce  (the 
Department)  has  received  requests  to 
conduct  administrative  reviews  of  the 
antidumping  duty  orders  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  (AFBs)  from 
France,  Germany,  Italy,  Japan,  Romania, 
Singapore,  Sweden,  and  the  United 
Kingdom.  On  June  29, 1998.  the 
Department  initiated  these 
administrative  reviews  covering  the 
period  May  1, 1997,  through  April  30, 
1998. 

Another  matter  has  recently  placed 
unanticipated  heavy  burdens  on  the 
Department's  limited  resources.  These 
burdens  are  short  term;  however,  they 
have  made  it  so  that  it  is  not  practicable 
to  complete  the  AFBs  reviews  within 
the  time  limits  mandated  by  section 
751(a)(3)(A)  of  the  Act.  The  Department, 
therefore,  is  extending  the  due  date  for 
the  preliminary  results  to  February  16, 
1999.  The  Department  intends  to  issue 
the  final  results  of  reviews  1 20  days 
after  the  publication  of  the  preliminary 
results.  This  extension  of  the  time  limit 
is  in  accordance  with  section 
751(a)(3)(A)  of  the  Act. 

Dated:  January  29, 1999. 
Richard  W.  Moreland, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  99-2997  Filed  2-5-99;  8:45  am] 

BU.UNG  CODE  3610-OS-^ 
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DEPARTMENT  OF  COMMERCE 

INTERNATIONAL  TRADE 
ADMINISTRATION 

[A-122-«01] 

Brass  Sheet  and  Strip  from  Canada: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  Intent  Not 
To  Revoke  Order  in  Part,  and 
Extension  of  Time  Limit 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review,  intent  not  to  revoke  order  in 
part,  and  extension  of  time  limit. 

SUMMARY:  In  response  to  separate 
requests  by  Wolverine  Tube  (Canada), 
Inc.  (Wolverine),  the  respondent,  and  by 
Hussey  Copper,  Ltd,;  The  Miller 
Company;  Olin  Corporation;  Revere 
Copper  Products,  Inc,;  International 
Association  of  Machinists  and 
Aerospace  Workers;  International 
Union,  Allied  Industrial  Workers  of 
America  (AFL-CIO);  Mechanics 
Educational  Society  of  America,  and 
United  Steelworkers  of  America  (AFL- 
CIO),  collectively,  the  petitioner,  the 
Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  brass  sheet 
and  strip  from  Canada.  The  review 
covers  one  manufacturer/exporter  of 
this  merchandise  to  the  United  States, 
Wolverine.  The  period  covered  is 
January  1, 1997  through  December  31, 
1997.  As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  that  no  dumping  margins 
exist  for  his  respondent  for  the  covered 
period.  However,  we  do  not  intend  to 
revoke  the  order  with  respect  to  brass 
sheet  and  strip  from  Canada 
manufactured  by  Wolverine,  since  we 
found  in  our  final  results  covering  the 
1996  period  of  review  that  sales  made 
during  that  period  were  made  below 
normal  value. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argimient  in  this 
proceeding  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  issue 
and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  February  8,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Stolz  or  James  Terpstra,  Office  of 
Antidumping/Countervailing  Duty 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 


Street  and  Constitution  Avenue,  NW, 
Washington.  DC  20230;  telephone:  (202) 
482^474  or  482-3965,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  refer  to  the 
regulations  codified  at  19  CFR  Part  351 
(1998). 

Background 

The  Department  published  an 
antidumping  duty  order  on  brass  sheet 
and  strip  from  Canada  on  January  12, 
1987  (52  FR  1217).  On  January  12, 1998, 
the  Department  published  a  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  on  brass  sheet 
and  strip  from  Canada  (63  FR  1820).  On 
January  30,  1998,  a  manufacturer/ 
exporter.  Wolverine,  requested  an 
administrative  review  of  its  exports  of 
the  subject  merchandise  to  the  United 
States  for  the  period  of  review  (POR), 
January  1,  1997,  through  December  31, 
1997.  In  accordance  with  19  CFR 
351.213  we  published  a  notice  of 
initiation  of  administrative  review  on 
February  27,  1998  (63  FR  10002).  The 
Department  is  now  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  brass  sheet  and  strip 
(BSS),  other  than  leaded  and  tinned 
BSS.  The  chemical  composition  of  the 
covered  products  is  currently  defined  in 
the  Copper  Development  Association 
(C.D.A.)  200  Series  or  the  Unified 
Numbering  System  (U.N.S.)  C2000.  This 
review  does  not  cover  products  the 
chemical  compositions  of  which  are 
defined  by  other  C.D.A.  or  U.N.S.  series. 
In  physical  dimensions,  the  products 
covered  by  this  review  have  a  solid 
rectangular  cross  section  over  0.006 
inches  (0.15  milUmeters)  through  0.188 
inches  (4.8  millimeters)  in  finished 
thickness  or  gauge,  regardless  of  width. 
Coiled,  wound-on-reels  (traverse 
would),  and  cut-to-length  products  are 
included.  The  merchandise  is  currently 
classified  under  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
7409.21.00  and  7409.29.00.  Although 
the  HTS  item  numbers  are  provided  for 
convenience  and  customs  purposes,  the 
Department's  written  description  of  the 


scope  of  this  order  remains  dispositive. 
Pursuant  to  the  final  affirmative 
determination  of  circumvention  of  the 
antidumping  duty  order,  covering  the 
period  September  1,  1990.  through 
September  30. 1991.  we  determined  that 
brass  plate  used  in  the  production  of 
BSS  falls  within  the  scope  of  the 
antidumping  duty  order  on  BSS  from 
Canada.  See  Brass  Sheet  and  Strip  from 
Canada:  Final  Affirmative 
Determination  of  Circumvention  of 
Antidumping  Duty  Order.  58  FR  33610 
(June  18. 1993). 

The  POR  is  January  1,  ;1997  through 
December  31, 1997.  "The  review  involves 
one  manufacturer/exporter.  Wolverine. 

Export  Price 

We  used  export  price  (EP).  as  defined 
in  section  772  of  the  Act,  because  the 
merchandise  was  sold  to  unaffiliated 
U.S.  purchasers  prior  to  the  date  of 
importation  and  because  no  other 
circumstances  indicated  that 
constructed  export  price  was 
appropriate.  We  calculated  EP  based  on 
delivered  prices.  In  accordance  with 
section  772(c)(1)  of  the  Act.  we  adjusted 
EP  for  brokerage  and  handling,  foreign 
and  U.S.  inland  freight,  and  customs 
duty.  We  also  recalculated  imputed 
credit  expenses  for  U.S.  sales  based  on 
the  U.S.  prime  interest  rate.  See 
"Further  Developments"  as  described 
below.  No  other  adjustments  to  EP  were 
claimed  or  allowed. 

Normal  Value  (NV) 

A.  Viability 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV.  we  compared 
Wolverine's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(C)  of  the  Act.  Because 
of  Wolverine's  aggregate  volume  of 
home  market  sales  of  the  foreign  like 
product  was  greater  than  five  percent  of 
its  aggregate  volume  of  U.S.  sales  of  the 
subject  merchandise,  we  determined 
that  the  home  market  provides  a  viable 
basis  for  calculating  NV  for  Wolverine. 

B.  Behw  Cost  of  Production  Test 

Because  we  disregarded  sales  below 
the  cost  of  production  in  the  1996  POR, 
the  most-recently  completed  segment  of 
this  proceeding,  we  have  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  the  foreign  like  product  under 
consideration  for  determining  NV  in 
this  review  may  have  been  at  prices 
below  th3  cost  of  production  (COP), 
within  the  meaning  of  section 
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773(b)(2)(A)(ii)  of  the  Act.  Therefore, 
pursuant  to  sisction  773(b)(1)  of  the  Act, 
we  initiated  a  COP  investigation  of  sales 
by  Wolverine  {see  Memorandum  to  the 
File,  dated  Mirch  31, 1998,  available  in 
Room  B-099  af  the  Main  Commerce 
Building).  In  accordance  with  section 
773(b)(3)  of  the  Act,  we  calculated  COP 
based  on  the  sum  of  materials  and 
fabrication  ertiployed  in  producing  the 
foreign  like  p  roduct,  plus  selling, 
general,  and  i  dministrative  expenses 
(SG&  A)  and  the  cost  of  all  expenses 
incidental  to  placing  the  foreign  like 
product  in  condition  packed  ready  for 
shipment.  Wa  relied  on  the  home 
market  sales  ind  COP  information 
Wolverine  pDvided  in  its  questionnaire 
responses.  Af  :er  calculating  COP,  we 
tested  wheth(  r  home  market  sales  of 
subject  BSS  v  'ere  made  at  prices  below 
COP  within  an  extended  period  of  time 
in  substantia!  quantities,  and  whether 
such  prices  psrmitted  the  recovery  of  all 
costs  within  <  reasonable  period  to  time. 
We  compared  model-specific  COPs  to 
the  reported  ttome  market  prices  less 
any  applicabfe  movement  charges, 
direct  selling  expenses,  and  packing 
expenses. 

Pursuant  td  section  773(b)(2)(C)  of  the 
Act,  where  less  than  twenty  percent  of 
Wolverine's  nome  market  sales  for  a 
model  were  a\  prices  less  than  the  COP, 
we  did  not  disregard  any  below-cost 
sales  of  that  model  because  we 
determined  tl|at  the  below-cost  sales 
were  not  made  within  an  extended 
period  of  timo  in  "substantial 
quantities."  V/here  twenty  percent  or 
more  of  Wolv  Brine's  home  market  sales 
were  at  price)  less  than  the  COP,  we 
determined  tiat  such  sales  were  made 
within  an  ext  jnded  period  of  time  in 
substantial  quantities  in  accordance 
with  section  773(b)(2)  (B)  and  (C)  of  the 
Act.  To  detertnine  whether  such  sales 
were  at  price!  i  which  would  not  permit 
the  full  recovjry  of  all  costs  within  a 
reasonable  period  of  time,  in  accordance 
with  section  773(b)(2)(D)  of  the  Act,  we 
compared  hohie  market  prices  to  the 
wei^ted-ave  rage  COPs  for  the  POR. 
The  results  o:  our  cost  test  for 
Wolverine  in  iicated  that  for  certain 
home  market  models  less  than  twenty 
percent  of  th«  sales  of  the  model  were 
at  prices  beloiv  COP.  We  therefore 
retained  all  sales  of  these  models  in  our 
analysis  and  ised  them  as  the  basis  for 
determining  1 4V.  Our  cost  test  for 
Wolverine  all  lo  indicated  that  for  certain 
other  home  market  models  more  than 
twenty  perce:  it  of  the  home  market  sales 
within  an  ext  ended  period  of  time  were 
at  prices  belo  w  COP  and  would  not 
permit  the  fu  1  recovery  of  all  costs 
within  a  reas  )nable  period  of  time.  In 


accordance  with  section  773(b)(1)  of  the 
Act,  we  therefore  excluded  the  below- 
cost  sales  of  these  models  from  our 
analysis  and  used  the  remaining  above- 
cost  sales  as  the  basis  for  determining 
NV. 

C.  Model-Matching 

We  calculated  NV  using  prices  of  BSS 
products  having  the  same  characteristics 
as  to  form,  gauge,  width,  and  alloy.  We 
used  the  same  gauge  and  width 
groupings  and  the  same  model-match 
methodology  in  this  review  as  in  the  last 
completed  administrative  review  (1996). 
As  in  the  1995  and  1996  reviews,  we 
did  not  rely  on  "source"  designations  in 
the  product  codes  for  model  matching 
purposes  since  the  "source"  (i.e., 
whether  reroU  or  nonreroll  brass  is  used 
to  make  the  product)  does  not  appear  to 
describe  physical  characteristics  of  the 
resulting  subject  merchandise  itself;  nor 
has  Wolverine  demonstrated  that  this  is 
an  appropriate  matching  criterion. 
Wolverine  claimed  in  its  response  that 
the  grain  density  of  the  reroll  material 
obtained  from  outside  suppliers  was 
higher  than  that  of  its  own  cast  material. 
Although  this  may  be  the  case, 
respondent's  claim  has  not  been 
substantiated  on  the  record  of  this 
review. 

In  addition,  we  noted  in  this  review 
that  the  coding  Wolverine  reported  for 
the  "temper"  matching  characteristic 
included  a  secondary  characteristic  for 
"finish."  This  characteristic  had  not 
previously  been  identified  by  the 
Department,  nor  has  Wolverine 
adequately  demonstrated  that  it  is 
appropriate  to  use  in  model  matching. 
Moreover,  it  is  no  longer  clear  whether 
Wolverine's  reported  temper  codes  are 
correct.  Therefore,  for  the  preliminary 
results  of  this  review  we  are  not 
considering  "finish"  or  reported  temper 
codes  as  matching  characteristics  and 
have  adjusted  our  computer  program 
accordingly.  We  will  seek  additional 
information  on  these  issues  following 
the  prelimin2U7  results  of  this 
administrative  review  and  will 
incorporate  our  findings  into  our 
analysis  for  the  final  results  of  this 
review.  See  "Further  Developments"  as 
described  below. 

We  calculated  NV  using  monthly 
weighted-average  prices  of  BSS  having 
the  same  characteristics  as  to  form, 
gauge,  width,  and  alloy.  We  based  NV 
on  the  price  at  which  the  foreign  like 
product  is  first  sold  for  consumption  in 
the  exporting  country,  in  the  usual 
commercial  quantities  and  in  the 
ordinary  course  of  trade,  and  at  the 
same  level  of  trade  as  the  export  price, 
in  accordance  with  section 
773(a)(l)(B)(i)oftheAct. 


We  reduced  NV  for  home  market 
credit  and  warranty  expenses,  and 
increased  NV  for  U.S.  credit  expenses 
and  U.S.  warranty  expenses  in 
accordance  with  section 
773(a)(6)(C)(iii),  due  to  differences  in 
circumstances  of  sale.  We  reduced  NV 
for  home  market  movement  expenses,  in 
accordance  with  section  773(a)(6)(B)(ii); 
and  for  packing  costs  incurred  in  the 
home  market,  in  accordance  with 
section  773(a)(6)(B)(i);  and  increased  NV 
to  account  for  U.S.  packing  expenses. 
Wolverine  reported  "quantity  adders" 
as  a  circumstance  of  sale  adjustment. 
However,  we  have  not  made 
corresponding  adjustments  in  this 
review.  Wolverine  failed  to  provide 
sufficient  information  to  determine 
whether  this  adjustment  should  be 
made.  Moreover,  in  the  event  that  the 
Department  determines  that  an 
adjustment  is  appropriate,  it  is  not  clear 
that  Wolverine  has  properly  quantified 
sales  in  both  the  home  and  U.S. 
markets.  Accordingly,  we  have 
determined  that  the  administrative 
record  is  incomplete  with  respect  to  this 
item  and  have  made  no  corresponding 
adjustments.  See  "Further 
Developments"  as  described  below. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act.  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  selling,  general  and 
administrative  (SG&A)  expenses  and 
profit.  For  EP,  the  U.S.  LOT  is  also  the 
level  of  the  starting-price  sale,  which  is 
usually  from  the  exporter  to  an 
unaffiliated  U.S.  customer.  For  CEP,  it  is 
the  level  of  the  constructed  sale  from 
the  exporter  to  an  affiliated  importer, 
after  the  deductions  required  under 
section  772(d)  of  the  Act.  To  determine 
whether  NV  sales  are  at  a  different  LOT 
than  EP  or  CEP,  we  examine  stages  in 
the  marketing  process  and  selling 
functions  along  the  chain  of  distribution 
between  the  producer  and  the 
unaffiliated  customer.  If  the 
comparison-market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
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there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  >JV  under 
section  773(a)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (November  19.  1997). 

In  this  review,  Wolverine  stated  in  its 
questionnaire  response  that  it  was  not 
requesting  a  LOT  adjustment  and 
therefore  did  not  include  the 
corresponding  field  "LOTADJH"  in  its 
reported  home  market  sales  list. 
Although  Wolverine  claimed  that  one  of 
its  two  customer  categories  required  a 
higher  level  of  support  than  the  other, 
it  did  not  place  information  on  the 
record  in  order  to  detail  or  quantify  any 
possible  resulting  differences  in  selling 
functions  which  could  potentially 
constitute  different  LOTs.  Nor  did  we 
request  additional  information  with 
respect  to  this  issue. 

Because  the  record  does  not  show  that 
Wolverine  performed  different  selling 
functions  with  respect  to  different 
channels  of  distribution,  we  have 
preliminarily  determined  that  there  is 
only  one  LOT  in  the  home  market. 
Furthermore,  since  the  record  does  not 
indicate  differences  in  selling  functions 
between  the  home  market  and  the  U.S. 
market,  we  have  preliminarily 
determined  that  no  level  of  trade 
adjustments  under  section  773(a)(7)(A) 
of  the  Act  are  warranted.  However,  we 
v^rill  reexamine  this  issue  for  the  final 
results. 

Further  Developments 

Both  petitioner  and  respondent  have 
submitted  comments  regarding  the 
calculation  of  the  preliminary  results  of 
this  review.  Submissions  by  both  parties 
included  untimely  submitted  new 
factual  information.  Therefore,  the 
Department  has  required  deletion  of  this 
information.  However,  in  reaching  its 
preliminary  results,  the  Department  has 
taken  note  of  the  portions  of  these 
submissions  which  contained  relevant 
argument  not  based  on  new  factual 
information.  As  a  result,  the  Department 
has  decided  not  to  make  adjustments  in 
these  preliminary  results  to  the 
submitted  prices  for  "adders" 
(surcharges  on  certain  small  quantity 
orders)  and  to  disregard  "temper"  and 
"finish"  as  a  matching  characteristics, 
as  described  above.  In  addition,  the 
Department  has  recalculated  imputed 
credit  expenses  reported  for  U.S.  sales. 
This  recalculation  was  done  since 
Wolverine  reported  imputed  credit 
expenses  for  U.S.  sales  based  on  its 
home  market  interest  rate.  Sales  to  the 


U.S.  market  had  been  made  in  U.S. 
dollars,  and  therefore,  in  accordance 
with  Department  policy,  imputed  credit 
expenses  for  these  sales  should  have 
been  reported  based  on  the  company's 
U.S.  interest  rate  or  other  applicable 
U.S.  interest  rate. 

Moreover,  petitioner  has  requested 
that  we  resort  to  facts  available  with 
respect  to  certain  portions  of  the 
submitted  data.  However,  there  is 
insufficient  basis  on  which  to  make 
such  a  determination  at  this  time.  In 
order  to  resolve  these  issues  and  certain 
other  issues  raised  by  petitioner's  and 
respondent's  comments,  and  to 
determine  whether  the  application  of 
facts  available  is  appropriate,  the 
Department  has  decided  that  additional 
information  and  further  analysis  is 
necessary.  Therefore,  following 
publication  of  these  preliminary  results, 
the  Department  wrill  request  additional 
information  on  "interest",  "general  and 
administrative  expenses",  "finish", 
"temper",  "packing",  and  "adders"  for 
use  in  its  analysis  for  the  final  results  of 
this  review.  Moreover,  since  the 
Department  will  collect  and  analyze 
additional  information,  the  Department 
has  determined  that  it  is  not  practicable 
to  complete  the  final  results  of  this 
administrative  review  within  the 
original  time  limit,  and  is  therefore 
extending  the  due  date  for  the  final 
results  of  this  review,  pursuant  to 
section  351.213(h)(2)  of  the 
Department's  regulations,  until  180  days 
from  publication  of  these  preliminary 
results. 

Revocation 

On  January  30,  1998,  Wolverine 
submitted  its  request  for  an 
administrative  review  covering  the  1997 
POR  and,  pursuant  to  19  CFR 
351.222(b),  requested  revocation  of  the 
antidumping  duty  order  with  respect  to 
Wolverine.  In  its  request.  Wolverine 
stated  that  it  expected  to  receive  a  de 
minimis  margin  in  the  final  results  of 
the  1996  and  1997  POR  reviews. 
Wolverine  noted  that  these  would  be  the 
third  and  fourth  consecutive  de  minimis 
margins  received,  and  thus  Wolverine 
would  be  eligible  for  revocation  in 
accordance  with  19  CFR  351.222(b)(2), 
which  among  other  requirements 
stipulates  that  the  respondent 
requesting  revocation  has  sold  the 
subject  merchandise  at  not  less  than  NV 
for  at  least  three  consecutive 
administrative  reviews  and  is  not  likely 
to  do  so  in  the  future.  This  request  was 
accompanied  by  certifications  from  the 
firm  that  it  had  not  sold  the  relevant 
class  or  kind  of  merchandise  at  less  than 
NV  for  a  two-year  period  and 
anticipated  receiving  a  de  minimis 


dumping  margin  in  the  1996  POR  and 
in  the  1997  POR,  and  would  not  sell  the 
relevant  class  or  kind  of  merchandise  at 
less  than  NV  in  the  future.  Wolverine 
also  agreed  to  its  immediate 
reinstatement  in  the  relevant 
antidumping  duty  order,  as  long  as  any 
firm  is  subject  to  this  order,  if  the 
Department  concludes  under  19  CFR 
351.222(b)(2)(iii)  that,  subsequent  to 
revocation,  it  sold  the  subject 
merchandise  at  less  than  NV. 

However,  with  respect  to  the  1996 
POR.  we  found  in  our  final  results  of 
that  review  that  sales  had  been  made 
below  NV  and,  therefore,  the 
Department's  requirements  for 
revocation  had  not  been  met.  See  Final 
Results  of  Administrative  Review  and 
Notice  of  Intent  Not  To  Revoke  Order  in 
Part,  Brass  Sheet  and  Strip  from 
Canada.  63  FR  33037  (June  17.  1998). 
Previously,  the  Department  had  found 
that  Wolverine's  sales  reviewed  during 
the  eighth  (1994)  and  ninth  (1995) 
reviews  and  under  this  order  were  made 
at  not  less  than  NV.  The  Department  has 
also  preliminarily  determined  in  this 
administrative  review,  as  described 
below,  that  sales  under  this  order  were 
not  made  at  less  than  NV.  Nonetheless, 
in  light  of  the  final  results  of  the  tenth 
(1996)  administrative  review,  Wolverine 
is  not  entitled  to  revocation  pursuant  to 
19  CFR  351.222(b). 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of  EP 
to  NV,  we  preliminarily  determine  that 
a  de  minimis  of  (0.39  percent)  exists  for 
Wolverine  for  the  period  January  1, 
1997  through  December  31.  1997.  and 
we  determine,  preliminarily,  not  to 
revoke  the  antidumping  duty  order  with 
respect  to  imports  of  subject 
merchandise  from  Wolverine. 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  publication  of  this 
notice.  Any  hearing  will  be  held  44  days 
after  the  date  of  pubUcation  or  the  first 
workday  thereafter.  Interested  parties 
may  submit  case  briefs  within  30  days 
of  the  publication  date  of  this  notice. 
Rebuttal  briefs,  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  not  later 
than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  a  notice  of  the  final  results  of 
this  administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  case  briefs  or 
at  a  hearing,  within  180  days  from 
publication  of  these  preliminary  results. 

The  following  deposit  requirements 
will  be  effective  for  all  shipments  of  the 
subject  merchandise  that  are  entered,  or 
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withdrawn  ft  om  warehouse,  for 
consumption  on  or  after  the  pubHcation 
date  of  the  fif  al  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash 
deposit  rate  far  Wolverine  will  be  the 
rate  estabUshed  in  the  final  results  of 
this  review  (except  that  no  deposit  rate 
will  be  requi^d  for  zero  or  de  minimis 
margins,  i.e.,imargins  less  than  0.5 
percent);  (2)  lor  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  companyfspecific  rate  published  for 
the  most  recqnt  period;  (3)  if  the 
exporter  is  nit  a  firm  covered  in  this 
review,  a  pri<>r  review,  or  the  original 
less-than-faiifvalue  (LFTV) 
investigation!  but  the  manufacturer  is, 
the  cash  dep^it  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise!  and,  (4)  if  neither  the 
manufacturer  nor  the  exporter  is  a  firm 
covered  in  thjis  or  any  previous  review, 
the  cash  deposit  rate  will  be  8.10 
percent,  the  '|all  others"  rate  estabUshed 
in  the  LTFV  Investigation.  These 
deposit  requirements,  when  imposed, 
shall  remain  In  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

Furthermofe,  the  Department  shall 
determine,  aUd  the  Customs  Service 
shall  assess,  tntidumping  duties  on  all 
appropriate  eaitries.  The  Department 
will  issue  appraisement  instructions 
directly  to  the  Customs  Service.  The 
final  results  df  this  review  shall  be  the 
basis  for  the  assessment  of  antidumping 
duties  on  entpes  6f  merchandise 
covered  by  the  determination  and  for 
future  deposits  of  estimated  duties.  For 
Wolverine,  for  duty  assessment 
purposes,  wa  calculated  importer- 
specific  asselsment  rates  by  aggregating 
the  dumping!  mai^ins  calculated  for  all 
U.S.  sales  to  ^ach  importer  and  dividing 
this  amount  by  the  total  entered  value 
of  those  sam#  sales.  This  specific  rate 
calculated  foi^  each  importer  will  be 
used  for  the  assessment  of  antidimiping 
duties  on  tha  relevant  entries  of  subject 
merchandise]  during  the  FOR.  If  for  the 
final  results  ^f  this  review  we  calculate 
an  assessmeiit  rate  for  Wolverine  of  less 
than  0.5  perqent  ad  valorem,  we  will 
instruct  Customs  to  liquidate 
Wolverine's  ^ntries  of  subject 
merchandise!  during  the  relevant  FOR 
without  regard  to  antidumping  duties. 

This  notic^  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibilit  >  under  19  CFR  351.402(f) 
to  file  a  certi  Icate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  durin  g  this  review  period. 
Failure  to  comply  with  this  requirement 


could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidmnping  duties. 

This  administrative  review  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  351.213, 
351.221. 

Dated:  February  1, 1999. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-S83-B24] 

Polyvinyl  Alcohol  From  Taiwan: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  requests  by  the 
petitioner.  Air  Products  and  Chemicals, 
Inc. ,  and  by  two  manufacturers/ 
exporters  of  subject  merchandise,  the 
Department  of  Commerce  ("the 
Department")  is  conducting  an 
administrative  review  of  the 
antidimiping  duty  order  on  polyvinyl 
alcohol  ("PVA")  from  Taiwan.  The 
period  of  review  is  May  1, 1997,  through 
April  30,  1998. 

We  have  preliminarily  found  that  no 
sales  of  subject  merchandise  have  been 
made  below  normal  value.  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  the  Customs  Service  not 
to  assess  antidumping  duties  on  entries 
subject  to  this  review.  Interested  parties 
are  invited  to  comment  on  these 
preliminary  results.  Parties  who  submit 
case  briefs  in  this  proceeding  should 
provide  a  summary  of  the  arguments  not 
to  exceed  five  pages  and  a  table  of 
statues,  regulations,  and  case  cited. 
EFFECTIVE  DATE:  February  8, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Everett  Kelly,  at  (202)  482-4194;  or 
Brian  Smith,  at  (202)  482-1766,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  Washington,  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 


The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  by  the  Uruguay 
Round  Agreements  Act  ("URAA'1.  In 
addition,  unless  otherwise  indicated,  all 
references  are  made  to  the  Department's 
final  regulations  at  19  CFR  Part  351 
(1998). 

Case  History 

On  May  14, 1996,  the  Department 
published  in  the  Federal  Register  an 
antidumping  duty  order  on  polyvinyl 
alcohol  from  Taiwan.  See  61  FR  24286. 
On  May  12, 1997,  the  Department 
published  a  notice  providing  an 
opportunity  to  request  an  administrative 
review  of  this  order  for  the  period  May 
1, 1997,  through  April  30, 1998  (63  FR 
26143).  On  May  27, 1998,  we  received 
a  request  for  an  administrative  review 
from  E.I.  du  Pont  de  Nemours  &  Co. 
("DuPont").  On  May  29, 1998,  we 
received  a  request  for  a  review  from 
Chang  Chun  Petrochemical  ("Chang 
Chun").  On  May  29,  1998,  the  petitioner 
also  requested  reviews  of  Chang  Chun 
and  DuPont,  and  an  additional  review  of 
Perry  Chemical  Corporation  ("Perry"). 
On  June  29, 1998,  we  published  a  notice 
of  initiation  of  this  review  for  Chang 
Chun  and  Dupont  (63  FR  35188).  We 
did  not  initiate  a  review  of  the  importer 
Perry  because  we  do  not  consider  Perry 
to  be  a  manufacturer  or  exporter  of  the 
subject  merchandise  based  on  the 
factors  set  forth  in  section  351.401(h)  of 
the  Department's  regulations  (see  Final 
Results  of  Antidumping  Duty 
Administrative  Review:  Polyvinyl 
Alcohol  from  Taiwan,  63  FR  32810. 
32813  (June  16,  1998)). 

On  June  17, 1998,  we  issued  an 
antidumping  questionnaire  to  Chang 
Chun  and  Ehipont.  The  Department 
received  responses  from  the  two 
companies  in  September  and  December 
1998.  We  issued  supplemental 
questionnaires  to  these  companies  in 
October  1998  and  January  1999. 
Responses  to  these  questionnaires  were 
received  in  November  1998  and  January 
1999. 

On  July  24, 1998,  Chang  Chun 
requested  that  the  Department  clarify 
and  confirm  that  the  scope  of  the 
merchandise  includes  PVA  "hydrolyzed 
in  excess  of  85  percent  whether  or  not 
mixed  or  diluted  with  defoamer  or  boric 
■  acid."  In  addition,  Chang  Chun 
requested  that  the  Department  confirm 
that  the  language  in  the  scope  of  the 
order  is  still  effective.  Chang  Chun 
contended  that  the  language  describing 
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the  scope  of  subject  merchandise 
covered  by  the  antidumping  order  still 
controls  the  scope  of  review  in  this 
proceeding.  Pursuant  to  Chang  Chun's 
request,  we  confirmed  that  the  scope  of 
the  merchandise  includes  PVA 
"hydrolyzed  in  excess  of  85  percent 
whether  or  not  mixed  or  diluted  with 
defoamer  or  boric  acid."  See  "Scope  of 
Review"  section  of  this  notice  for 
confirmation  of  the  scope  of  subject 
merchandise  covered  by  the 
antidumping  duty  order  and  this 
review. 

On  August  26,  1998,  DuPont 
requested  that  the  Department  apply  the 
special  rule  set  forth  in  19  CFR 
351.402(c)  with  respect  to  its  further- 
manufactured  sales  in  the  United  States. 
DiiPont  claimed  that  sales  of  non- 
further-manufactured  subject 
merchandise  should  be  used  as  "proxy" 
sales  if  the  Department  deems  that  there 
are  a  sufficient  number  of  such  sales  to 
provide  a  reasonable  basis  for  an 
accurate  dumping  margin  calculation. 
Otherwise,  DuPont  stated  that  if  the 
Department  were  to  include  the  further- 
manufactured  sales  in  its  calculations, 
the  results  would-be  unreliable  and 
inaccurate  (see  "Further  Manufactured 
Sales"  section  below  for  further 
discussion). 

On  September  25,  1998,  DuPont 
submitted  further  analysis  in  support  of 
its  contention  that  the  Department 
should  exclude  its  further-manufactured 
sales  in  the  preliminary  results. 

On  November  10, 1998,  the 
Department  preliminarily  determined 
that  the  application  of  the  special  rule 
to  DuPont's  further-manufactured  sales 
was  not  appropriate.  [See  Memorandum 
from  the  Team  to  Louis  Apple  dated 
November  10  ,  1998  ("Special  Rule 
Memo").) 

Scope  of  Review 

The  product  covered  by  this  review  is 
PVA.  PVA  is  a  dry,  white  to  cream- 
colored,  water-soluble  synthetic 
polymer.  This  product  consists  of 
polyvinyl  alcohols  hydrolyzed  in  excess 
of  85  percent,  whether  or  not  mixed  or 
diluted  with  defoamer  or  boric  acid. 
Excluded  from  this  review  are  PVAs 
covalently  bonded  with  acetoacetylate, 
carboxylic  acid,  or  sulfonic  acid 
uniformly  present  on  all  polymer  chains 
in  a  concentration  equal  to  or  greater 
than  two  mole  percent,  and  PVAs 
covalently  bonded  with  silane 
uniformly  present  on  all  polymer  chains 
in  a  concentration  equal  to  or  greater 
than  one-tenth  of  one  mole  percent. 
PVA  in  fiber  form  is  not  included  in  the 
scope  of  this  review. 

Tne  merchandise  under  review  is 
currently  classifiable  under  subheading 


3905.30.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  our  written 
description  of  the  scope  is  dispositive. 

Period  of  Review 

The  period  of  review  ("POR")  covers 
the  period  May  1, 1997,  through  April 
30,  1998. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  by  the  respondents 
to  the  United  States  were  made  at  prices 
below  normal  value,  we  compared, 
where  appropriate,  the  export  price 
("EP")  or  constructed  export  price 
("CEP")  to  the  normal  value  ("NV")  as 
described  below.  In  accordance  with 
section  777A(d)(2)  of  the  Act,  we 
compared,  where  appropriate,  the  EPs 
and  CEPs  of  individual  transactions  to 
the  monthly  weighted-average  price  of 
sales  of  the  foreign  like  product  made  in 
the  ordinary  course  of  trade. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  Chang  Chun  and  Dupont 
covered  by  the  description  in  the 
"Scope  of  the  Review"  section,  above,  to 
be  foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  We  compared 
U.S.  sales  to  sales  made  in  the  home 
market  or  third  country,  where 
appropriate,  within  the 
contemporaneous  window  period, 
which  extends  from  three  months  prior 
to  the  month  of  the  U.S.  sale  through 
two  months  after  the  month  of  the  U.S. 
sale.  Where  there  were  no  sales  of 
identical  merchandise  in  the  home 
market  or  third  country  made  in  the 
ordinary  course  of  trade  to  compare  to 
U.S.  sales,  we  compared  U.S.  sales  to 
sales  of  the  most  similar  foreign  like 
product  made  in  the  ordinary  course  of 
trade.  In  making  the  product 
comparisons,  we  matched  foreign  like 
products  based  on  the  physical 
characteristics  reported  by  the 
respondents  in  the  foUovdng  order: 
viscosity,  hydrolysis,  particle  size, 
tackifier,  defoamer,  ash,  color,  volatiles, 
and  visual  impurities. 

Export  Price  and  Constructed  Export 
Price 

For  the  price  to  the  United  States,  we 
used  EP  or  CEP  as  defined  in  sections 
772(a)  and  772(b)  of  the  Act,  as 
appropriate. 

We  made  company-specific 
adjustments  as  follows. 


Chang  Chun 

In  accordance  with  sections  772(a) 
and  (c)  of  the  Act,  we  calculated  an  EP 
for  all  of  Chang  Chun's  sales,  since  the 
merchandise  was  sold  to  the  first 
unaffiliated  purchaser  in  the  United 
States  prior  to  importation,  and  CEP  was 
not  otherwise  warranted  based  on  the 
facts  of  record.  We  calculated  EP  based 
on  the  packed  CIF  price  to  unaffiliated 
purchasers  in,  or  for  exportation  to,  the 
United  States.  We  made  deductions 
from  the  starting  price  for  movement 
expenses  in  accordance  with  section 
772(c)(2)(A)  of  the  Act;  these  expenses 
included  domestic  inland  freight, 
foreign  brokerage  and  handling, 
international  height,  and  marine 
insurance. 

DuPont 

We  calculated  CEP  for  all  sales  of 
subject  merchandise,  which  were  made 
in  the  United  States  after  importation. 
We  based  CEP  on  packed  FOB  or 
delivered  prices  to  unaffiliated 
purchasers  in  the  United  States.  As 
appropriate,  we  made  deductions  for 
discounts  and  rebates.  We  also  made 
deductions,  where  appropriate,  for 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Act;  these 
included  U.S.  brokerage  and  handling 
expenses,  U.S.  Customs  duties  (which 
include  harbor  maintenance  and 
merchandise  processing  fees),  U.S. 
warehousing  expenses,  and  U.S.  inland 
freight  expenses  (freight  from  port  to 
warehouse  and  freight  from  warehouse 
to  the  customer). 

In  accordance  with  section  772(d)(1) 
of  the  Act,  we  deducted  from  CEP 
selling  expenses  associated  with 
DuPont's  economic  activities  occurring 
in  the  United  States,  including  direct 
selling  expenses  and  indirect  selling 
expenses.  We  also  deducted  from  CEP 
an  amount  for  profit  and  further 
manufacturing  costs  in  accordance  with 
section  772(d)(3)  and  section  772(d)(2) 
of  the  Act,  respectively. 

DuPont's  Further-Manufactured  Sales 

Dupont  claims  that  the  special  rule  set 
forth  in  section  772(e)  of  the  Act  should 
apply  to  its  further-manufactured  sales 
because  the  value  added  is  above  the 
Department's  65  percent  threshold,  and 
there  are  a  sufficient  number  of  sales  of 
the  subject  merchandise  with  no  value- 
added  to  use  as  "proxy  sales."  Further, 
DuPont  states  that  because  of  the  way  in 
which  it  reports  costs  associated  with 
further  manufacturing  the  subject 
merchandise,  including  its  further- 
manufactured  sales  in  the  Department's 
dumping  analysis  would  produce 
unreliable  and  inaccurate  results. 
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Moreover,  thf  exclusion  of  its  further- 
manufacture(jl  sales  from  the 
Department 'd  analysis  would  not 
appreciably  i  ffect  the  accuracy  of  the 
margin  results,  and  that  the  burdens  of 
preparing,  reporting,  and  analyzing 
information  lor  its  further-manufactured 
sales  would  outweigh  any  gains  &om 
such  an  analysis.  Therefore.  DuPont 
requests  that  [the  Department  exclude 
.  these  furtherimanufactured  sales  and 
apply  the  "Special  Rule"  set  forth  in  19 
CFR  351.402|c).  Finally.  Dupont  notes 
in  its  Sectioni  E  questionnaire  response 
dated  December  7,  1998.  that  if  the 
Department  finds  that  it  must  include 
the  selling  prices  of  the  further- 
manufactured  product  in  its  margin 
calculation.  i\  should  compare  the  U.S. 
price  of  the  firther-manufactured 
product  to  the  CV  of  that  product. 
According  toJDupont,  this  methodology 
would  result  in  a  more  accurate  and 
reliable  margin  calculation. 

For  the  reasons  stated  in  the 
November  loL  1998,  Special  Rule  Memo, 
we  disagree  with  DuPont  that  including 
the  sales  of  tl|e  subject  merchandise  that 
is  further-ma^iufactured  would 
necessarily  produce  unreliable  or 
inaccurate  reiults,  or  present  a  burden 
for  the  Department  to  calculate  a  margin 
using  its  nontial  methodology  [see 
Special  Rule  Memo  for  further 
discussion),  tecause  the  purpose  of 
section  772(e8  is  to  reduce  the 
administrative  burden  on  the 
Department,  the  Department  has  the 
dis"retion  to  tefrain  from  applying  the 
special  rule  ip  circumstances  where,  as 
here,  the  vali^e-added,  while  above  the 
65  percent  threshold,  is  simple  to 
calculate  andj  does  not  present  an 
administrati\^  burden.  Moreover,  we  do 
not  agree  wit|i  Dupont  that  applying  our 
standard  methodology  will  result  in 
inaccurate  anid  distortive  results. 
However,  welmay  revisit  our 
preliminary  aecision  to  inijlude  the 
further-manujfactured  sales  in  our 
analysis  based  on  our  Gndings  at 
verification. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficic  nt  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared  each 
respondent's  volume  of  home  market 
sales  of  the  f(  reign  like  product  to  the 


volume  of  U 
merchandise 


section  773(a)(l)(C)(ii)  of  the  Act.  For 


Chang  Chun 


sales  of  the  subject 
in  accordance  with 


we  determined  that  the 


quantity  of  fc  reign  like  product  sold  in 
the  exporting  country  was  sufficient  to 
permit  a  pro]  ler  comparison  with  the 
sales  of  the  si  ibject  merchandise  to  the 
United  Stated  because  Chang  Chun  had 


sales  in  its  home  market  which  were 
greater  than  five  percent  of  its  sales  in 
the  U.S.  market.  Therefore,  in 
accordance  with  section  773(a)(1)(C)  of 
the  Act,  we  based  NV  on  sales  in 
Taiwan. 

For  DuPont,  in  accordance  with 
section  773(a)(l)(B)(ii)  and  773(a)(1)(C) 
of  the  Act  and  consistent  with  our 
practice,  we  based  NV  on  the  prices  at 
which  the  foreign  like  products  were 
first  sold  for  consumption  in  the 
respondent's  largest  third-coimtry 
market  {i.e.,  Australia)  because  DuPont 
did  not  have  sales  of  the  foreign  like 
product  in  the  exporting  country  during 
the  POR  and  because  Australia  was  a 
viable  market  with  respect  to  DuPont's 
sales  of  PVA. 

We  made  company-specific 
adjustments  as  follows. 

Chang  Chun 

We  calculated  NV  based  on  packed, 
FOB  or  delivered  prices  to  unaffiliated 
purchasers  in  Taiwan.  We  made 
adjustments  for  differences  in  packing 
costs  in  accordance  with  section 
773(a)(6)(A)  and  (B)  of  the  Act.  We  also 
made  adjustments,  where  appropriate, 
for  movement  expenses  consistent  with 
section  773(a)(6)(B)  of  the  Act;  these 
expenses  included  inland  freight  from 
plant  to  customer.  In  addition,  we  made 
adjustments  for  differences  in  cost 
attributable  to  differences  in  physical 
characteristics  of  the  merchandise 
pursucmt  to  section  773(a)(6)(C)(ii)  of 
the  Act,  as  well  as  for  differences  in 
circumstances  of  sale  ("COS")  in 
accordance  with  section  773(a)(6)(C)(iii) 
of  the  Act  and  19  C.F.R.  351.410.  We 
made  COS  adjustments  by  deducting 
direct  selling  expenses  incurred  for 
home  market  sales  (i.e.,  credit  expenses) 
and  adding  U.S.  direct  selling  expenses 
(i.e.,  credit  expenses  and  bank  charges). 

DuPont 

We  calculated  NV  based  on  packed, 
delivered  prices  to  unaffiliated 
purchasers  in  Australia.  We  made 
adjustments  for  movement  expenses 
(i.e.,  brokerage  and  handling  fees,  ocean 
freight,  and  inland  freight)  in 
accordance  with  section  773(a)(6)(B)  of 
the  Act.  In  addition,  we  made 
adjustments  for  differences  in  cost 
attributable  to  differences  in  physical 
characteristics  of  the  merchandise 
pursuant  to  section  773(a)(6){C)(ii)  of 
the  Act,  as  well  as  for  differences  in 
COS  in  accordance  with  section 
773(a)(6)(C)(iii)  of  the  Act  and  19  C.F.R. 
351.410.  We  made  COS  adjustments  by 
deducting  direct  selling  expenses 
incurred  for  third-country  market  sales 
(i.e..  credit  expenses)  and  adding  U.S. 
direct  selling  expenses  (i.e.,  credit 


expenses),  where  appropriate.  Since 
DuPont  was  unable  to  separate  packing 
expenses  from  its  variable  cost  of 
manufacture,  we  made  no  adjustment 
for  differences  in  packing  expenses.  As 
discussed  below  in  the  "Level  of  Trade" 
section,  we  allowed  a  CEP  offset  for 
comparisons  made  at  different  levels  of 
trade.  To  calculate  the  CEP  offset,  we 
deducted  from  NV  the  third-country 
market  indirect  selling  expenses 
(including  inventory  carrying  costs), 
capped  by  the  amount  of  the  indirect 
selling  expenses  deducted  in  calculating 
the  CEP  under  section  772(d)(1)(D)  of 
the  Act. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determined  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  constructed  value,  that  of  the 
sales  from  which  we  derive  selling, 
general  and  administrative  expenses 
and  profit.  For  EP,  the  LOT  is  also  the 
level  of  the  starting-price  sale,  which  is 
usually  from  the  exporter  to  the 
importer.  For  CEP,  it  is  the  level  of  the 
constructed  export  sale  from  the 
exporter  to  the  affiliated  importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  customer.  If  the  comparison-market 
sales  are  at  a  different  LOT,  and  the 
difference  affects  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison- 
market  sales  at  the  LOT  of  the  export 
transaction,  we  make  an  LOT 
adjustment  under  section  773(a)(7)(A)  of 
the  Act.  Finally,  for  CEP  sales,  if  the  NV 
level  is  more  remote  from  the  factory 
than  the  CEP  level  and  there  is  no  basis 
for  determining  whether  the  difference 
in  the  levels  between  NV  and  CEP 
affects  price  comparability,  we  adjust 
NV  under  section  773(a)(7)(B)  of  the  Act 
(the  CEP  offset  provision).  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (November  19,  1997). 

Chang  Chim  reported  one  chaivnel  of 
distribution  for  its  U.S.  and  home 
market  sales.  Based  on  our  analysis  of 
the  selling  functions,  we  found  that  the 
selling  activities  performed  in  both  the 
home  market  and  the  United  States  were 
similar.  Therefore,  we  have  found  that 
sales  in  both  markets  are  at  the  same 
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LOT  and  consequently  no  LOT 
adjustment  is  warranted. 

DuPont  reported  one  customer 
category  and  one  channel  of  distribution 
for  its  third-country  market  sales.  For  its 
CEP  sales  to  the  United  States,  it 
reported  three  customer  categories  and 
three  channels  of  distribution 
corresponding  to  each  customer 
category.  Based  on  our  analysis,  we 
found  that  all  of  its  CEP  sales  comprise 
a  single  level  of  trade. 

For  Dupont's  CEP  sales,  after  making 
the  appropriate  deductions  under  the 
section  772(d)  of  the  Act,  we  found  that 
there  are  no  selling  expenses  or 
functions  associated  with  selling 
activities  performed  by  Ehipont  that  are 
reflected  in  the  CEP  price.  In  contrast, 
the  ^A'  LOT  is  more  remote  from  the 
factory  than  the  CEP  LOT,  and  NV 
prices  include  the  indirect  selling 
expenses  attributable  to  selling  activities 
performed  by  DuPont  for  the  third- 
country  market  such  as  sales  support 
functions.  Accordingly,  we  have 
concluded  that  CEP  is  at  a  different  LOT 
from  the  third-country  market  LOT. 

We  then  examined  whether  a  LOT 
adjustment  or  CEP  offset  may  be 
appropriate.  In  this  case,  DuPont  only 
sold  at  one  LOT  in  the  third-country 
market;  therefore,  there  is  no 
information  available  to  determine  a 
LOT  adjustment  between  LOTs  with 
respect  to  the  foreign  like  product. 
Further,  we  do  not  have  information 
which  would  allow  us  to  examine 
pricing  patterns  based  on  respondent's 
sales  of  other  products,  and  there  are  no 
other  respondents  or  other  record 
information  on  which  such  an  analysis 
could  be  based.  Accordingly,  because 
the  data  available  do  not  provide  an 
appropriate  basis  for  making  a  LOT 
adjustment,  but  the  LOT  in  the  third- 
coimtry  is  at  a  more  advanced  stage  of 
distribution  than  the  LOT  of  the  CEP, 
we  made  a  CEP  offset  adjustment  in 
accordance  with  section  773(a)(7)(B)  of 
the  Act. 

Cost  of  Production  Analysis  ("COP") 

For  Chang  Chun,  because  we 
disregarded  sales  below  the  COP  in  the 
last  completed  segment  of  the 
proceeding  (i.e.,  the  first  administrative 
review),  we  had  reasonable  grounds  to 
believe  or  suspect  that  sales  of  the 
foreign  product  under  consideration  for 
the  determination  of  NV  in  this  review 
may  have  been  made  at  prices  below  the 
COP,  as  provided  by  section 
773(b)(2)(A)(ii)  of  the  Act.  For  DuPont, 
because  DuPont  had  no  sales  below  the 
COP  in  the  last  review,  we  did  not 
initiate  a  COP  investigation  (see  Policy 
Bulletin  No.  94.1,  Cost  of  Production- 
Standards  for  Initiation  of  Inquiry 


(March  25, 1994)).  Therefore,  pursuant 
to  section  773(b)(1)  of  the  Act,  we 
initiated  a  COP  investigation  of  sales  by 
Chang  Chun  in  the  home  market. 

We  conducted  the  COP  analysis 
described  below. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  the  weighted- 
average  COP,  by  grade,  based  on  the 
sum  of  the  cost  of  materials  and 
fabrication,  selling,  general  and 
administrative  ("SG&A")  expenses,  and 
packing  costs.  For  Chang  Chun,  we 
relied  on  the  submitted  COPs. 

Chang  Chun  purchased  a  major  input 
(i.e.,  vinyl  acetate  monomer  ("VAM")) 
for  PVA  from  an  affiliated  party.  Section 
773(f)(3)  of  the  Act  indicates  that,  if 
transactions  between  affiliated  parties 
involve  a  major  input,  then  the 
Department  may  value  the  major  input 
based  on  the  COP  if  the  cost  is  greater 
than  the  amount  (higher  of  transfer  price 
or  market  price)  that  would  be 
determined  under  section  773(f)(2)  of 
the  Act.  Section  773(f)(3)  of  the  Act 
appUes  if  the  Department  "has 
reasonable  grounds  to  believe  or  suspect 
that  an  amount  represented  as  the  value 
of  such  input  is  less  than  the  COP  of 
such  input."  The  Department  generally 
finds  that  such  "reasonable  grounds" 
exist  where  it  has  initiated  a  COP 
investigation  of  the  subject 
merchandise.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Wire  Rod 
from  Sweden.  63  FR  40449,  40454  (July 
29,  1998)  (Comment  1). 

Because  a  COP  investigation  is  being 
conducted  in  this  case,  the  Department 
requested  in  its  Section  D  questionnaire 
that  Chang  Chun  provide  COP 
information  for  VAM.  That  cost 
information  was  provided  by  Chang 
Chun  in  its  Section  D  response.  For 
purposes  of  our  analysis,  we  used  the 
per-unit  costs  as  reported  by  Chang 
Chun,  which  included  the  cost  of  VAM 
based  on  the  transfer  price,  which  is  a 
higher  price  than  the  market  price  or  its 
affiliate's  COP. 

B.  Test  of  Home  Market  Prices 

We  compared  the  weighted-average 
COP  for  Chang  Chim,  adjusted  where 
appropriate,  to  the  comparison  market 
sales  of  the  foreign  like  product  as 
required  under  section  773(b)  of  the  Act, 
in  order  to  determine  whether  these 
sales  had  been  made  at  prices  below  the 
COP  within  an  extended  period  of  time 
in  substantial  quantities,  and  whether 
such  prices  were  sufficient  to  permit  the 
recovery  of  all  costs  writhin  a  reasonable 
period  of  time.  On  a  grade-specific 
basis,  we  compared  the  COP  to  the 


comparison  market  prices,  less  any 
applicable  movement  charges, 
discounts,  rebates,  commissions  and 
other  direct  and  indirect  selling 
expenses. 

C.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C). 
where  less  than  20  percent  of  the 
respondent's  sales  of  a  given  product 
were  made  at  prices  below  the  COP,  we 
did  not  disregard  any  below-cost  sales 
of  that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  the  respondent's 
sales  of  a  given  product  were  made  at 
prices  below  the  COP,  we  disregarded 
the  below-cost  sales  because  such  sales 
were  found  to  be  made  within  an 
extended  period  of  time  in  "substantial 
quantities"  in  accordance  with  sections 
773(b)(2)(B)  and  (C)  of  the  Act.  and 
because  the  below  cost  sales  of  the 
product  were  at  prices  which  would  not 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time,  in  accordance 
with  section  773(b)(2)(D)  of  the  Act. 

For  Chang  Chun,  we  found  that 
certain  comparison-market  sales  of  PVA 
products  were  made  at  below-COP 
prices  in  substantial  quantities  within 
an  extended  period  of  time  and  at  prices 
which  would  not  permit  recovery  of 
costs  within  a  reasonable  period  of  time. 

Preliminary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  margin  exists  for  the  period 
May  1,  1997,  through  April  30,  1998: 


Manulacturer/expofter 

Margin 
(percent) 

Chang  Chun  Petrochenf«cal  Cor- 
poration   

E.I.  du  Pont  de  NenKMjrs  &  Co  .... 

0.00 
0.00 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  or  the 
first  business  day  thereafter. 

Issues  raised  in  hearings  will  be 
limited  to  those  raised  in  the  respective 
case  briefs  and  rebuttal  briefs.  Case 
briefs  from  interested  parties  and 
rebuttal  briefs,  limited  to  the  issues 
raised  in  the  respective  case  briefs,  may 
be  submitted  not  later  than  30  days  and 
37  days,  respectively,  from  the  date  of 
publication  of  these  preliminary  results. 
Parties  who  submit  case  briefs  or 
rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
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brief  summaiw  of  the  argument.  Parties 
are  also  encouraged  to  provide  a 
summary  of  tne  arguments  not  to  exceed 
Hve  pages  and  a  table  of  statutes, 
regulations  aid  cases  cited. 

The  Departtnent  will  subsequently 
issue  the  tinal  results  of  this 
administratis  review,  including  the 
results  of  its  iinalysis  of  issues  raised  in 
any  such  wrii  ten  briefs  or  at  the  hearing, 
if  held,  not  la  ter  than  120  days  after  the 
date  of  publication  of  this  notice. 

Interested  |  larties  who  wish  to  request 
a  hearing  or  t  a  participate  if  one  is 
requested,  m^st  submit  a  written 
request  to  thd  Assistant  Secretary  for 
Import  Administration,  Room  B-099, 
within  30  days  of  the  date  of  publication 
of  this  noticed  Requests  should  contain: 
(1)  the  party's;  name,  address  and 
telephone  number;  (2)  the  number  of 
participants;  md  (3)  a  hst  of  issues  to  be 
discussed. 

Cash  Deposit*  and  Assessment 
Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of  the 
flnal  results  of  this  antidumping  duty 
review  for  all  shipments  of  PVA  from 
Taiwan,  entered  or  withdrawn  from 
warehouse,  ipi  consumption  on  or  after 
the  publication  date,  as  provided  by 
section  751(ai)  of  the  Act:  (1)  the  cash 
deposit  rates  for  the  reviewed 
companies  will  be  those  estabUshed  in 
the  final  results  of  this  review;  (2)  for 
exporters  not  covered  in  this  review,  but 
covered  in  the  LTFV  investigation  or 
prior  reviews ,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
from  the  LTF  V  investigation  or  the  prior 
review;  (3''  if  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  the  original  LTFV  investigation,  but 
the  manufacturer  is.  the  cash  deposit 
rate  will  be  tke  rate  established  for  the 
most  recent  {jeriod  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  cash 
deposit  rate  mr  all  other  manufacturers 
or  exporters  ffiW  continue  to  be  19.21 
percent,  the  JAll  Others"  rate  made 
effective  by  the  LTFV  investigation. 
These  requirfments,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

The  Departaient  shall  determine  and 
the  Customs  {Service  shall  assess 
antidumpingduties  on  all  appropriate 
entries.  The  I  )epartment  will  issue 
appropriate  a  ppraisement  instructions 
directly  to  thB  Customs  Service  upon 
completion  of  this  review.  The  final 
results  of  thii ;  review  shall  be  the  basis 
for  the  assess  ment  of  antidumping 
duties  on  enl  ries  of  merchandise 
covered  by  tl  lis  review  and  for  future 
deposits  of  ei  >timated  duties.  We  will 


instruct  the  Customs  Service  to  assess 
antidumping  duties  on  all  appropriate 
entries  covered  by  this  review  if  any 
importer-specific  assessment  rate 
calculated  in  the  final  results  of  this 
review  is  above  de  minimis.  For  Chang 
Chun,  for  duty  assessment  purposes,  we 
vdll  calculate  importer-specific 
assessment  rates  by  aggregating  the 
dumping  margins  calculated  for  all  U.S. 
sales  to  each  importer  and  dividing  this 
amount  by  the  total  entered  value  of  the 
same  sales.  In  order  to  estimate  the 
entered  value,  we  will  subtract 
international  movement  expenses  from 
the  gross  sales  value.  For  DuPont.  we 
will  calculate  an  assessment  rate  by 
aggregating  the  dumping  margins 
calculated  for  all  U.S.  sales  examined 
and  dividing  this  amount  by  the  total 
entered  value  of  the  sales  examined 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2]  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  Uquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  of  the  Act  and  19  CFR  351.213. 

Dated:  February  1, 1999. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  99-2996  Filed  2-5-99;  8:45  am) 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-633-602] 

Notice  of  Preliminary  Results  of  the 
Antidumping  Duty  Administrative 
Review:  Certain  Welded  Carbon  Steel 
Pipes  and  Tubes  From  India 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  In  response  to  requests  from 
interested  parties,  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
welded  carbon  steel  pipes  and  tubes 
from  India.  This  review  covers  one 
manufacturer/exporter,  Rajinder  Pipes 
Ltd.  The  period  of  review  is  May  1, 
1997,  through  April  30, 1998. 


We  have  preliminarily  determined 
that  respondent's  margin  should  be 
based  on  total  adverse  facts  available.  If 
these  preliminary  results  are  adopted  in 
our  final  results  of  administrative 
review,  we  will  instruct  the  Customs 
Service  to  assess  antidumping  duties 
based  on  the  selected  adverse  facts- 
available  rate. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  comments  in  this 
proceeding  are  requested  to  submit  with 
each  argument  (1)  a  statement  of  the 
issue  and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  February  8, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Tabash  at  (202)  482-5047  or  Robin 
Gray  at  (202)  482-4023,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
odierwise  indicated,  all  citations  to  the 
Department  of  Commere's  (the 
Department's)  regulations  are  to  19  CFR 
Part  351  (1998). 

Case  History 

On  June  29, 1998,  the  Department 
published  in  the  Federal  Register  (63 
FR  35188)  the  antidumping  duty  order 
on  certain  welded  carbon  steel  pipes 
and  tubes  from  India.  In  accordance 
with  19  CFR  351.213,  we  published  a 
notice  of  initiation  of  administrative 
review  of  this  antidumping  duty  order 
for  the  period  May  1, 1997,  through 
April  30,  1998.  This  review  covers  one 
manufacturer/exporter,  Rajinder  Pipes 
Ltd.  (Rajinder).  The  Department  is 
conducting  this  administrative  review 
in  accordance  with  section  751(a)  of  the 
Act. 

On  September  17, 1998,  the 
petitioners  alleged  that  Rajinder  made 
home-market  sales  of  subject 
merchandise  at  prices  below  the  cost  of 
production  (COP).  On  October  19, 1998, 
we  concluded  that  petitioners' 
allegation  provided  us  with  reasonable 
grounds  to  believe  or  suspect  that 
Rajinder  made  below-cost  sales  in  the 
home  market  within  the  meaning  of 
section  773(2)(a)(i)  of  the  Act.  Therefore, 
we  initiated  a  COP  investigation  of 
Rajinder's  home-market  sales.  On 
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October  21, 1998,  we  instructed 
Rajinder  to  respond  to  section  D  of  the 
original  questionnaire,  which  requests 
cost  information  for  the  period  currently 
under  review.  Despite  numerous 
extensions,  Rajinder  did  not  provide  the 
requested  cost  information. 

Scope  of  Review 

The  products  covered  by  this  review 
include  circular  welded  non-alloy  steel 
pipes  and  tubes,  of  circular  cross- 
section,  with  an  outside  diameter  of 
0.372  inches  or  more  but  not  more  than 
406.4  millimeters  (16  inches)  in  outside 
diameter,  regardless  of  wall  thickness, 
surface  finish  (black,  galvanized,  or 
painted),  or  end  finish  (plain  end, 
beveled  end,  threaded,  or  threaded  and 
coupled).  These  pipes  and  tubes  are 
generally  known  as  standard  pipe, 
though  they  may  also  be  called 
structural  or  mechanical  tubing  in 
certain  applications.  Standard  pipes  and 
tubes  are  intended  for  the  low-pressiue 
conveyance  of  water,  steam,  natural  gas, 
air  and  other  Uquids  and  gases  in 
plumbing  and  heating  systems,  air- 
conditioner  units,  automatic  sprinkler 
systems,  and  other  related  uses. 
Standard  pipe  may  also  be  used  for  light 
load-bearing  and  mechanical 
applications,  such  as  for  fence  tubing, 
and  for  protection  of  electrical  wiring, 
such  as  conduit  shells. 

The  scope  is  not  limited  to  standard 
pipe  and  fence  tubing  or  those  types  of 
mechanical  and  structural  pipe  that  are 
used  in  standard  pipe  applications.  AH 
carbon-steel  pipes  and  tubes  within  the 
physical  description  outlined  above  are 
included  in  the  scope  of  this  order, 
except  for  line  pipe,  oil-country  tubular 
goods,  boiler  tubing,  cold-drawn  or 
cold-rolled  mechanical  tubing,  pipe  and 
tube  hollows  for  redraws,  finished 
scaffolding,  and  finished  rigid  conduit. 

Imports  of  the  products  covered  by 
this  review  are  currently  classifiable 
under  the  following  Harmonized  Tariff 
Schedule  subheadings:  61032,  61049, 
7306.30.10,  and  7306.30.50.  Although, 
the  HTS  item  numbers  are  provided  for 
convenience  and  customs  purposes,  the 
Department's  vwitten  description  of  the 
scope  of  this  proceeding  remains 
dispositive. 

Use  of  Facts  Otherwise  Available 

Because  Rajinder  has  not  provided  the 
requested  cost  information  and  has  not 
provided  record  evidence  substantiating 
its  reasons  for  not  responding  to  our 
questionnaire,  Rajinder  has  precluded 
us  fi'om  conducting  an  analysis  to 
determine  whether  its  comparison- 
market  (India)  sales  prices  were  below 
their  respective  COP  in  substantial 
quantities  and  over  an  extended  period 


of  time.  Accordingly,  we  believe  that  we 
must  resort  to  total  facts  available. 

Section  776(a)  of  the  Act  provides 
that,  if  an  interested  party  fails  to 
provide  information  requested  by  the 
Department  by  the  deadlines  for 
submission  of  the  information  or  in  the 
form  and  manner  requested,  the 
Department  shall  use  the  facts  otherwise 
available  in  reaching  the  applicable 
determination  under  this  title.  In  this 
review,  as  described  below,  Rajinder 
failed  to  provide  a  response  to  our  COP 
questionnaire  by  the  established 
deadline. 

Section  782(e)  of  the  Act  provides  that 
the  Department  shall  not  decline  to 
consider  whether  the  information 
submitted  by  the  respondent  that  is 
already  on  the  record  is  usable.  The 
information  that  Rajinder  failed  to 
provide  would  have  been  the  first 
comprehensive  cost  information  to  be 
used  in  the  Department's  cost 
investigation.  Thus,  the  information 
currently  on  the  record  is  so  incomplete 
that  it  cannot  serve  as  a  reliable  basis  for 
reaching  preliminary  results  [see 
Elemental  Sulphur  From  Canada: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  62  PR  969 
(January  7,  1997)).  Therefore,  in 
accordance  with  section  776(a)  of  the 
Act  and  19  CFR  351.308  (a),  we  must 
use  facts  otherwise  available. 

In  selecting  facts  otherwise  aveiilable, 
section  776(b)  of  the  Act  authorizes  the 
E)epartment  to  use  an  adverse  inference 
if  the  Department  finds  that  an 
interested  party  failed  to  cooperate  by 
not  acting  to  the  best  of  its  ability  to 
comply  with  requests  for  information.  In 
the  instant  review,  Rajinder  submitted 
five  extension  requests  in  response  to 
the  original  deadline  issued  for 
submission  of  its  section  D 
questionnaire  response.  The  reasons 
cited  for  the  extension  requests  changed 
over  time.  Initially,  the  company  cited 
several  reasons  for  not  submitting  its 
section  D  response  including 
preparation  of  year-end  reports, 
problems  with  the  telephone  lines,  and 
insufficient  staff.  In  the  last  two 
extension  requests,  Rajinder  cited  a 
claim  of  labor  unrest  which  Rajinder 
failed  to  substantiate.  Even  in  light  of 
these  extensions,  Rajinder  ultimately 
failed  to  submit  the  relevant  cost 
information  for  the  record  of  this 
review.  Therefore,  we  have  determined 
that  Rajinder  has  failed  to  cooperate  by 
not  acting  to  the  best  of  its  ability  to 
comply  with  our  request  for  information 
for  this  review.  Consequently,  pursuant 
to  section  776(b)  of  the  Act,  the 
Department  may  use  adverse  inferences 
when  selecting  ft-om  among  the  facts 
otherwise  available. 


The  Department's  practice  when 
selecting  an  adverse  rate  from  among 
the  possible  sources  of  information  has 
been  to  ensure  that  the  margin  is 
sufficiently  adverse  "as  to  effectuate  the 
purpose  of  the  facts  available  rule  to 
induce  respondents  to  provide  the 
Department  with  complete  and  accurate 
information  in  a  timely  manner."  See 
Static  Random  Access  Memory 
Semiconductors  From  Taiwan:  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value,  63  PR  8909,  8932  (February 
23,  1998).  The  Department  will  also 
consider  the  extent  to  which  a  party 
may  benefit  from  its  own  lack  of 
cooperation  in  selecting  a  rate.  See 
Roller  Chain  Other  Than  Bicycle,  From 
Japan;  Notice  of  Final  Results  and 
Partial  Recission  of  Antidumping  Duty 
Administrative  Review.  62  PR  69.472, 
60477  (November  10,  1997),  and  Certain 
Welded  Carbon  Steel  Pipes  and  Tubes 
from  Thailand:  Final  Results  of 
Antidumping  Administrative  Review,  62 
FR  53808,  53820-21  (October  16,  1997). 

In  order  to  ensure  that  the  rate  is 
sufficiently  adverse  so  as  to  induce 
Rajinder's  cooperation,  we  have 
assigned  to  Rajinder  as  adverse  facts 
available  a  rate  of  87.39  percent,  the 
highest  rate  calculated  for  any 
respondent  for  any  segment  of  this 
proceeding.  This  rate  was  calculated  for 
the  88/89  administrative  review  of  this 
order.  Although  Rajinder  asked  that  we 
use  old  cost  data  as  facts  available  for 
this  review,  because  we  do  not  have  any 
information  concerning  Rajinder's 
current  costs,  we  cannot  determine  if  its 
old  cost  data  would  be  sufficiently 
adverse  for  use  as  facts  available. 
Therefore,  we  have  not  used  it. 

Section  776(c)  of  the  Act  directs  the 
Department  to  corroborate,  to  the  extent 
practicable,  secondary  information  used 
as  facts  available.  To  corroborate 
secondary  information,  the  Department 
will,  to  the  extent  practicable,  examine 
the  reliability  and  felevance  of  the 
information  used.  However,  unlike 
other  types  of  information,  such  as 
input  costs  or  selling  expenses,  there  are 
no  independent  sources  for  calculated 
dumping  margins.  The  only  source  for 
margins  is  an  administrative 
determination.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  a 
prior  segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  from  that  time  period.  See, 
e.g..  Elemental  Sulphur  from  Canada: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  62  PR  at 
971  (January  7,  1997),  and  Antifriction 
Bearings  (Other  ^han  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 


6048 


Federal  Register / Vol.  64,  No.  25 /Monday,  February  8,  1999 /Notices 


France,  et  al.|62  PR  2801  (January  15, 
1997). 

As  to  the  relevance  of  the  margin  used 
for  adverse  facts  available,  the 
Department  seated  in  Tapered  Roller 
Bearings  front  Japan;  Final  Results  of 
Antidumping  Du  ty  A  dministrative 
Review.  62  Fl :  47454  (September  9, 
1997),  that  it  will  consider  information 
reasonably  at  its  disposal  as  to  whether 
there  are  circumstances  that  would 
render  a  mar^n  irrelevant.  Where 
circumstance^  indicate  that  the  selected 
margin  is  not  jappropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin.  See  also.  Fresh  Cut 
Flowers  from  Mexico:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  60  FR  49567 
(September  2^.  1995).  We  have 
determined  that  there  is  no  evidence 
which  would  indicate  that  the  rate  is 
irrelevant  or  inappropriate  as  an  adverse 
facts  available  rate  for  Rajinder  in  the 
instant  review.  Therefore,  we  have 
applied,  as  total  adverse  facts  available, 
the  87.39  percent  margin  from  the  1988/ 
89  administrative  review. 

For  more  detailed  information  on  the 
use,  selection|  and  corroboration  of  facts 
available,  pleftse  see  the  January  28, 
1999,  decision  memorandum  from 
Laurie  Farkhill  to  Richard  W.  Moreland, 
which  is  available  in  the  Central 
Records  Unit  Jim  port  Administration, 
B-099,  Main  Commerce  Building, 
Washington.  PC,  20230. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  the  weighted- 
average  dumding  margin  (in  percent)  for 
the  period  Mc  y  1,  1997,  through  April 
30,  1998,  to  b!  as  follows. 

Company 

Rajinder  Pipes  Ltd. — 87.39 
Any  interea  ted  party  may  request  a 
hearing  withi  i  30  days  of  publication. 
Any  hearing,  f  requested,  will  be  held 
37  days  after  1  he  publication  of  this 
notice,  or  the  Rrst  workday  thereafter. 
Issues  raised  :  n  hearings  will  be  limited 
to  those  raised  in  the  respective  case 
and  rebuttal  l^riefs.  Interested  parties 
may  submit  cfcse  briefs  within  30  days 
of  the  date  of  publication  of  this  notice. 
Rebuttal  brief  i,  which  must  be  limited 
to  issues  raised  in  the  case  briefs,  may 
be  filed  not  later  than  35  days  after  the 
date  of  public  ation  of  this  notice. 

Parties  whc  submit  case  briefs  or 
rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summar  r  of  the  argument  with  an 
electronic  veition  included.  The 
Department  Will  publish  the  final 


results  of  this  administrative  review 
subsequently,  including  the  results  of  its 
analysis  of  issues  raised  in  any  such 
written  briefs  or  hearing.  The 
Department  will  issue  final  results  of 
this  review  within  120  days  of 
publication  of  these  preliminary  results. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  The  final  results  of 
this  review  shall  be  the  basis  for  the 
assessment  of  antidumping  duties  on 
entries  of  merchandise  covered  by  the 
review. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawrn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash-deposit  rate  for  the  reviewed 
company  will  be  the  rate  established  in 
the  final  results  of  this  review;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash- 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair- 
value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash-deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash- 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  7.08 
percent,  the  "All  Others"  rate  made 
effective  by  the  final  determination  of 
sales  at  LTFV,  as  explained  in  the  1995/ 
96  new  shipper  review  of  this  order.  See 
Certain  Welded  Carbon  Standard  Steel 
Pipes  and  Tubes  From  India;  Final 
Results  of  New  Shipper  Antidumping 
Duty  Administrative  Review,  62  FR 
47632,  47644  (September  10,  1997). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(11  to  file  a 
certificate  regarding  the  reimbursenient 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Department's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 


We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  February  1,  1999. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  99-2998  Filed  2-5-99;  8:45  am) 

BILUNG  COOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheiic 
Administration 

p.D.  020299E] 

New  England  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  meeting. 

summary:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Scientific  and  Statistical  Committee 
(SSC)  in  February,  1999  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone  (EEZ). 
Recommendations  from  this  group  will 
be  brought  to  the  full  Council  for  formal 
consideration  and  action,  if  appropriate. 
DATES:  The  meeting  will  be  held  on 
Tuesday,  February  23,  1999.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  The  meeting  will  be  held  in 
Peabody,  MA.  See  SUPPLEMENTARY 
INFORMATION  for  specific  location. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council 
(781)  231-0422.  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Council,  5  Broadway,  Saugus, 
Massachusetts  01906-1036;  telephone: 
(781)  231-0422. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates  and  Agendas 

Tuesday,  February  23, 1999,  9:30 
a.m. — Scientific  and 

Statistical  Committee  Meeting 

Location:  Holiday  Inn,  One  Newbury 
Street,  Peabody,  MA  01960;  telephone: 
(978) 535-4600. 

Agenda:  The  SSC  will  evaluate  the 
adequacy  of  scallop  biomass  and  yield 
estimates,  data  on  groundfish  bycatch, 
and  habitat  information  for  developing 
management  options  to  allow  fishing  for 
scallops  in  the  groundfish  closed  areas. 
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Although  other  issues  not  contained 
in  this  agenda  may  conie  before  this 
Committee  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  for 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  February  3, 1999. 

Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

(FR  Doc.  99-2994  Filed  2-5-99;  8:45  am] 

BILUNQ  CODE  3S10-22-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.O.  020299A] 

Western  Pacific  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Western  Pacific  Fishery 
Council  (Council)  will  hold  separate 
meetings  of  its  Ecosystem  and  Habitat 
Advisory  Panel  (EHAP)  and  its  Coral 
Reef  Ecosystem  Plan  Team  (CREPT)  in 
Honolulu,  Hawaii. 

DATES:  The  EHAP  meeting  will  be  held 
on  February  22-23, 1999,  from  9:00  a.m. 
to  5:00  p.m.,  on  February  22,  and  fi-om 
8:00  a.m.  to  12:00  noon  on  February  23. 
The  CREPT  meeting  vdll  be  held  on 
February  24-26,  1999,  from  8:30  a.m.  to 
5:00  p.m.,  each  day. 
ADDRESSES:  Both  meetings  will  be  held 
at  the  Council's  conference  room,  1164    . 
Bishop  St.,  Suite  1400,  Honolulu, 
Hawaii;  telephone:  (808-522-8220). 
Council  address:  Western  Pacific 
Fishery  Management  Coujicil,  1164 
Bishop  St.,  Suite  1400,  Honolulu,  HI, 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone  808-522-8220. 
SUPPLEMENTARY  INFORMATION:  The  EHAP 
and  CREPT  will  discuss  and  may  make 
recommendations  to  the  Council  on  the 
agenda  items  below;  however,  the  order 


in  which  agenda  items  will  be 
addressed  may  change. 


Monday,  February  22, 1999,  9:00  a.m.        measures 


Thursday,  February  25, 1999,  8:30  a.m. 

Cost/benefit  analysis  of  proposed 


A.  Summary  of  recent  activities 

(1)  Hawaii  Humpback  Whale  National 
Marine  Sanctuary 

(2)  Marine  &  Coastal  Zone 
Management  Advisory  Group 
(MACZMAG) 

(3)  President's  Ocean  Initiative 
(NOAA  priorities) 

B.  Refinement  of  Essential  Fish  Habitat 
(EFH) 

(1)  Summary  of  EFH  designations  for 
Bottomfish,  Crustaceans,  Pelagics  and 
Precious  Corals  FMPs 

(2)  EFH  needs  of  developing  Coral 
Reef  Ecosystem  FMP 

(3)  Fishing  gear  impacts  to  EFH 

(4)  Non-fishing  impacts  to  EFH 

(5)  Habitat  Areas  of  Particular 
Concern  (HACPs) 

(6)  EFH  consultation  process 

(7)  Mapping  of  EFH,  including  the 
Global  Information  System 

(8)  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 

(Magnuson-Stevens)  reauthorization 
of  EFH  mandate 

(9)  Council's  EFH-related  funding 
needs 

C.  Marine  debris  from  fisheries 
impacting  habitat 

Review  of  problem 

D.  Fishery  interactions  with  monk  seals 

(1)  Northwestern  Hawaiian  Islands 
(NWHI)  lobster  fishery 

(2)  NWHI  precious  coral  fishery 

(3)  Hawaii  bottomfish  fishery 

E.  Program  Plan  (Milestones) 
Review  of  revised  version 

Tuesday,  February  23, 1999,  8:00  a.m. 

Draft  coral  reef  ecosystem  FMP 

Review  of  preliminary  draft 

Wednesday,  February  24, 1999,  8:30 
a.m. 

(1)  Reports  on  recent  meetings 

(2)  Draft  Coral  Reef  Ecosystem  FMP 

Fishery  management  program  (section 
outlines  are  in  parentheses,  below) 

(1)  Problems  for  resolution  (2.1) 

(2)  Management  objectives  (2.2) 

(3)  Management  unit  (2.3) 

(4)  Habitat  issues  (2.4) 

(5)  Management  alternatives  (2.5) 

(6)  Reef  resource  development  (2.6) 

(7)  Impact  of  management  options 
(2.7) 

(8)  Recommended  management 
measures  (2.8) 


(1)  Ecological  impacts  of  management 
options  (3.1) 

(2)  Economic  impacts  of  management 
options  (3.2) 

(3)  Social  impacts  of  management 
options  (3.3) 

Friday,  February  26, 1999,  8:30  a.m. 

A.  Supporting  information 

(1)  Description  of  management  unit 
"stocks"  (4.1) 

(2)  Description  of  habitat  of 
management  unit  "stocks"  (4.2) 

(3)  Description  of  fishing  affecting 
management  unit  "stocks"  (4.3) 

(4)  Description  of  economic 
characteristics  (4.4) 

(5)  Description  of  socioeconomic 
aspects  of  fishing  industries/ 
communities  (4.5) 

(6)  Description  of  social  and  cultural 
framework  of  fishing  industries/ 
communities  (4.6) 

B.  Possible  refinements  of  FMP  outline 

(1)  Assignments  for  next  iteration  of 
draft  FMP 

(2)  Timetable  for  completion  of  next 
iteration 

C.  Coral  reef  funding  priorities 

(1)  Assessment  and  monitoring 

(2)  Research 

D.  Scheduling  of  next  meeting 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  the 
EHAP  and  CREPT  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Act,  those  issues  may  not  be  the  subject 
of  formal  action  during  these  meetings. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  the  agenda 
listed  in  this  notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  February  2, 1999. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  99-2995  Filed  2-5-99;  8:45  am) 
BILLING  CODE  3510-22-F 
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DEPARTMENT  OF  COMMERCE 

Technology  Administration 
[Docket  No.  9005291 40-9024-02] 

Cooperation  Between  the  Technology 
Administration  of  the  United  States 
Department  of  Commerce  and  the 
Ministry  of  Science  and  Technology  of 
the  People's  Republic  of  China;  Civil 
Industrial  T^hnology  Coordinating 
Committee 


AGENCY 

U.S. 


Teci 


nology  Administration, 
Departrkent  of  Commerce. 
ACTION:  Notii;e:  Re-opening  of  time  for 
requests  for  nominations  for  the 
coordinating  committee. 


summary:  The  Technology 
Administration  invites  nominations  of 
individuals  far  appointment  to  the  Civil 
Industrial  Te  chnology  Coordinating 
Committee  e  itablished  under  the 
Implementing  Arrangement  Concerning 
Cooperation  in  Civil  Industrial 
Technology  tetween  the  U.S. 
Department  of  Commerce  and  the 
Peoples'  Republic  of  China's  Ministry  of 
Science  and  iTechnology.  The 
Technology  Administration  will 
consider  all  nominations  received  in 
response  to  tpis  notice  of  appointment 
to  the  Committee. 

DATES:  Please  submit  nominations  on  or 
before  March  19,  1999. 
ADDRESSES:  please  submit  nominations 
for  the  United  States-China  Civil 
Industrial  T^hnology  Coordinating 
Committee  to  Phyllis  Yoshida,  Office  of 
Technology  Policy.  Technology 
Administratipn,  Department  of 
Commerce,  F  oom  4411,  Washington,  DC 
20230.  Nominations  may  also  be 
submitted  b)  fax  to  202-219-3310. 
FOR  FURTHER  INFORMATION  CONTACT: 
PhyUis  Yosh  da,  telephone  202-482- 
1287;  fax  20:  -219-3310;  e-mail 

Phyllis Y09hida@ta.doc.gov. 

SUPPLEMENTARY  INFORMATION:  On 
November  12,  1998,  the  Department  of 
Commerce  published  a  notice  in  the 
Federal  Register  requesting 
nominations  for  Committee  created 
under  a  men  orandum  of  understanding 
with  China. '  I'his  Federal  Register 
notice  was  pablished  on  November  12, 
1998  (63  FR  53294).  The  notice  provides 
additional  information  on  the  goal  of  the 
agreement,  tjie  scope  of  the  proposed 
activities,  and  relevant  information  on 
the  Committ  je,  including  the  functions 
of  the  memhjrs  of  the  bodies  and 
membership  criteria  and  requirements. 
Nominations  were  requested  on  or 
before  Januay  8,  1999.  Because  this 
notice  was  p  ublished  shortly  before  a 
major  U.S.  h  sliday  and  extended 


through  other  holidays,  the  time  for 
submission  of  nominations  is  being 
extended  through  March  19,  1999  to 
allow  for  further  public  dissemination 
and  consideration. 

Kelly  H.  Caines, 

Deputy  Assistant  Secretary  for  Technology 

Policy. 

(FR  Doc.  99-2763  Filed  2-5-99;  8:45  am] 

BILLING  CODE  3510-1^ 


DEPARTMENT  OF  COMMERCE 

Technology  Administration 
[Docket  No.  980529139-9025-02] 

The  United  States-Greek  Initiative  for 
Technology  Cooperation  with  the 
Balkans;  Joint  Science  and 
Technology  Cooperation  Council; 
Cooperation  Between  the  Technology 
Administration  of  the  United  States 
Department  of  Commerce  and  the 
Industrial  Research  and  Technology 
Unit  of  the  Northern  Ireland 
Department  of  Economic  Development 
Joint  Board  on  Scientific  and 
Technological  Cooperation 

agency:  Technology  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice:  Re-opening  of  time  for 
requests  for  nominations  for  the  Joint 
Council  and  the  Joint  Board. 

SUMMARY:  The  Technology 
Administration  invites  nominations  of 
individuals  to  appointment  to  the  Joint 
Science  and  Technology  Cooperation 
Council  established  under  a 
Memorandum  of  Understanding  on 
technology  cooperation  between  the 
United  States  Etepartment  of  Commerce 
and  the  Greek  Ministry  of  National 
Economy  concerning  technology 
cooperation  with  the  Balkans  and  the 
appointment  to  the  Joint  Board  on 
Scientific  and  Technological 
Cooperation  established  under  a 
Memorandum  of  Understanding  on 
technology  cooperation  between  the 
Technology  Administration  of  the 
Department  of  Commerce  and  the 
Northern  Ireland  Industrial  Research 
and  Technology  Unit.  The  Technology 
Administration  will  consider  all 
nominations  received  in  response  to  this 
notice  of  appointment  to  the  two  joint 
bodies. 

DATES:  Please  submit  nominations  on  or 
before  February  26,  1999. 
ADDRESSES:  Please  submit  nominations 
for  the  United  States-Greece  Joint 
Council  and  the  United  States-Northern 
Ireland  Joint  Board  to  Cathy  Campbell, 
Director,  Office  of  International 
Technology  Policy  and  Programs,  Office 


of  Technology  Policy,  Technology 

Administration,  Department  of 

Commerce,  Room  4821,  Washington,  DC 

20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cathy  Campbell,  telephone  202-482- 

6351;  fax  202-501-6849;  e-mail 

Cathy Campbell@ta.doc.gov. 

SUPPLEMENTARY  INFORMATION:  On 
November  12,  1998,  the  Department  of 
Commerce  published  two  notices  in  the 
Federal  Register  requesting 
nominations  for  two  joint  bodies  created 
under  various  memorandums  of 
understanding  or  other  agreements  with 
Greece  and  Northern  Ireland.  This 
Federal  Register  notice  was  published 
on  November  12,  1998  (63  FR  63294). 
The  notices  provide  additional 
information  on  the  goals  of  the 
agreements,  the  scope  of  the  activities 
contemplated  under  them,  and  relevant 
information  on  the  joint  bodies, 
including  the  functions  of  the  members 
of  the  bodies  and  membership  criteria 
and  requirements.  Nominations  were 
requested  on  or  before  January  8,  1998. 
Because  the  notices  were  published 
shortly  before  a  major  U.S.  holiday  and 
extended  through  other  holidays,  the 
time  for  submission  of  nominations  is 
being  extended  through  February  26, 
1999  to  allow  for  further  pubUc 
dissemination  and  consideration. 
Kelly  H.  Carnes, 

Deputy  Assistant  Secretary  for  Technology 

Policy. 

[FR  Doc.  9»-2764  Filed  2-5-99;  8:45  am) 

BILLING  CODE  3510-18-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 

AGREEMENTS 

Establishment  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in 
Cambodia 

February  1, 1999. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  February  10, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
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927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www.customs.ustreas.gQV.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

Pursuant  to  the  bilateral  textile 
agreement  of  January  20,  1999,  the 
Governments  of  the  United  States  and 
Cambodia  agreed  to  limits  for  certain 
cotton,  wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
Cambodia  and  exported  to  the  United 
States  during  three  one-year  periods 
beginning  on  January  1, 1999  and 
extending  through  December  31,  2001. 
This  directive  cancels  and  supersedes 
the  previous  limits  for  Categories  331/ 
631  set  forth  in  Federal  Register  notice 
63  FR  57666  pubhshed  on  October  28, 
1998;  and  338/339  and  345  set  forth  in 
Federal  Register  notice  63  FR  71620 
published  on  December  29, 1998. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  1999  limits. 

These  limits  may  be  revised  if 
Cambodia  becomes  a  member  of  the 
World  Trade  Organization  (WTO)  and 
the  United  States  appHes  the  WTO 
agreement  to  Cambodia,  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998). 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
February  1, 1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  and  Executive 
Order  11651  of  March  3, 1972,  as  amended; 
and  the  Bilateral  Textile  Agreement  of 
January  20, 1999  between  the  Governments 
of  the  United  States  and  Cambodia.  This 
directive  cancels  and  sup>ersedes  the 
directives  issued  to  you  on  October  22, 1998 
and  December  22, 1998,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  These  directives  concern 
imports  of  certain  cotton  and  man-made  fiber 
textile  products,  produced  or  manufactured 
in  Cambodia  and  exf>orted  during  the  period 
which  began  on  October  29, 1998  and 


extends  through  October  28,  1999  (Categories 
331/631)  and  the  period  which  began  on 
October  28, 1998  and  extends  through 
October  27, 1999  (Categories  338/339  and 
345). 

Furthermore,  you  are  directed  to  prohibit, 
effective  on  February  10, 1999,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Cambodia  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1999  and  extends 
through  December  31, 1999,  in  excess  of  the 
following  levels  of  restraint: 


Category 

1 

Twelve-nx)ntti  limit ' 

331/631  

334/634 

335/635 

338/339 

340/640 

345 

347/348/647/648 

352/652 

438 

445/446 

638/639 

645/646  

1 ,550,000  dozen  pairs. 
170,000  dozen. 
65,000  dozen. 
2,500,000  dozen. 
750,000  dozen. 
94,000  dozen. 
3,000,000  dozen. 
600,000  dozen. 
90,000  dozen. 
110,000  dozen. 
900,000  dozen. 
250,000  dozen. 

'  These  limits  have  not  t)een  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1998. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  current  bilateral 
agreement  between  the  Governments  of  the 
United  States  and  Cambodia. 

Textile  products  in  the  above  categories 
which  have  been  exported  to  the  United 
States  prior  to  January  1, 1999  shall  not  be 
subject  to  this  directive. 

Textile  products  in  those  same  categories 
which  have  been  released  from  the  custody 
of  the  U.S.  Customs  Service  nunder  the 
provisions  of  19  U.S.C.  1448(b)  or  1484(a)(1) 
prior  to  the  effective  date  of  this  directive 
shall  not  be  denied  entry  under  this 
directive. 

These  limits  may  be  revised  if  Cambodia 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United  States 
applies  the  WTO  agreement  to  Cambodia. 

Import  charges  will  be  provided  at  a  later 
date. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  99-2879  Filed  2-5-99:  8:45  am] 
BILUNQ  CODE  3S1»-0R-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  El  Salvador 

February  1,  1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

limit. 

EFFECTIVE  DATE:  February  10, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
wvkrw.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972.  as 
amended. 

The  current  limit  for  Categories  342/ 
642  is  being  increased  for  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23,  1998).  Also 
see  63  FR  70108,  published  on 
December  18,  1998. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements  — 

February  1, 1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  14, 1998,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  El  Salvador  and  exported 
during  the  p)eriod  which  began  on  lanuary  1, 
1999  and  extends  through  March  28,  1999. 

Effective  on  February  10,  1999,  you  are 
directed  to  increase  the  current  limit  for 
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342/b42  to  99,427  dozen  »,  as 

ur  der  the  Uruguay  Round 

1  extiles  and  Clothing. 

access  level  for  Categories 
unchanged. 

for  the  Implementation  of 
Agreements  has  determined  that  this 
in  the  foreign  affairs 
rulemaking  provisions  of  5 


Categories 
provided  for 
Agreement  on 

The  guaranteed 
342/642  remains 

The  Committpe 
Textile 

action  falls  wit 
exception  of  thi 
U.S.C.  553(a)(l 

Sincerely, 
Troy  H.  Cribb, 
Chairman,  Conhnittee  for  the  Implementation 
of  Textile  Agree  ments. 
IFR  Doc.  99-30  )0  Filed  2-5-99:  8:45  am) 

BILLING  CODE  351  >-OR-F 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Identification  of  Purchasers  of  Certain 
Products;  Public  Forum 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice  of  public  forum. 

summary:  OnJMarch  23,  1999.  the 
Consumer  Product  Safety  Commission 
("CPSC")  staf  will  convene  a  public 
forum  to  explore  how  recall 
effectiveness  could  be  enhanced  by 
increased  efforts  to  identify  purchasers 
of  consumer  j  roducts  through  product 
registration,  v  arranty  cards  or  other 
means.  The  stiff  seeks  written 
comments  emd  oral  presentations  from 
individuals,  associations.  Hrms.  and 
govermnent  a  ;encies  with  information 
relevant  to  th;  s  topic.  In  addition,  the 
staff  is  setting  up  panels  of  presenters 
made  up  of  re  :resentatives  of  federal 
agencies  that  ise  product  registration 
for  recalls.  in<  ustry  members  that  use 
product  registration  cards,  and 
consumer  org  inizations. 
DATES:  The  fo  um  will  commence  at 
9:30  a.m.  on  March  23,  1999.  Requests 
to  make  oral  presentations,  and  the  text 
of  the  present  itions,  must  be  received 
by  the  Office  i  )f  the  Secretary  no  later 
than  February  26.  1999.  Persons 
planning  to  make  presentations  at  the 
forum  should  submit  10  copies  of  the 
text  of  their  p  epared  remarks  to  the 
Office  of  the  J  ecretary  no  later  than 
February  26  1 999,  and  provide  an 
additional  50  copies  for  dissemination 
on  the  date  of  the  forum.  Written 
comments  the  t  are  in  place  of,  or  in 
addition  to.  o  al  presentations  must  be 
received  by  tl  e  Office  of  the  Secretary 
no  later  than  ^arch  5,  1999.  Written 
comments  mi  st  include  the  author's 
affiliation  wit  i.  or  employment  or 
sponsorship  1:  y,  any  professional 


'The  limit  has 
any  imports  ex 


lot  t)een  adjusted  to  account  for 
after  Decembier  31,  1998. 


po  ted 


organization,  government  agency,  or 
business  firm.  The  staff  reserves  the 
right  to  limit  the  number  of  persons  who 
participate  and  the  duration  of  their 
presentations. 

ADDRESSES:  The  forum  will  be  in  Room 
420,  CPSC's  Hearing  Room  of  the  East- 
West  Towers  Building.  4330  East- West 
Highway,  Bethesda.  MD.  Written 
comments,  requests  to  make  oral 
presentations,  and  texts  of  oral 
presentations  should  be  captioned 
"Purchaser  Identification"  and  mailed 
to  the  Office  of  the  Secretary.  Consumer 
Product  Safety  Commission. 
Washington,  D.C.  20207.  or  delivered  to 
that  office.  Room  502.  4330  East-West 
Highway,  Bethesda.  Maryland  20814. 
Comments,  requests,  and  texts  of  oral 
presentations  may  also  be  filed  by 
telefacsimile  to  (301)  504-0127  or  by  e- 
mail  to  cpsc-os@cpsc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  Hershman,  Compliance 
Officer,  Recalls  and  Compliance 
Division.  U.S.  Consumer  Product  Safety 
Commission.  Washington.  D.C.  20207; 
telephone  (301)  504-0608.  extension 
1356;  fax  (301)  504-0359;  or  Melissa 
Hampshire,  Attorney.  Office  of  the 
General  Counsel,  U.S.  Consumer 
Product  Safety  Commission. 
Washington.  D.C;  telephone  (301)  504- 
0980.  extension  2208;  fax  (301)  504- 
0403.  For  information  about  the 
schedule  for  submission  of  written 
comments,  requests  to  make  oral 
presentations,  and  submission  of  texts 
of  oral  presentations,  call  or  write 
Rockelle  Hammond,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington.  D.C.  20207; 
telephone  (301)  504-0800,  extension 
1232;  fax  (301)  504-0127. 
SUPPLEMENTARY  INFORMATION:  The  Staff 
believes  that  recall  notification  could  be 
faciUtated  if  manufacturers  were  better 
able  to  identify  the  purchasers  of  their 
products.  More  effective  recall 
notification  could  lead  to  a  higher 
proportion  of  products  returned  for 
refund,  repair  or  replacement.  This,  in 
turn,  would  enhance  the  safety  of 
American  consumers. 

The  staff  has  identified  a  number  of 
issues: 

•  What  products  might  be  best-suited 
for  such  a  proposal?  Should  lines  be 
drawn,  and,  if  so.  would  they  be  based 
on  product  cost;  durability;  historic 
injury  experience;  intended  users,  such 
as  children;  or  other  factors? 

•  How  could  purchaser  identification 
information  be  assembled  in  a  cost- 
effective  and  comprehensive  manner? 

•  What  is  the  scope  and  extent  of  the 
Commission's  legal  authority  to  require 
manufacturers  to  ascertain  and  maintain 


the  identities  of  the  purchasers  of  their 
products? 

The  staff  expects  to  explore  these  and 
other  related  issues  during  the  forum. 

Some  companies  have  been  highly 
successful  in  assembling  purchaser 
information  through  use  of  warranty 
cards  or  other  means.  These  companies 
have  been  able  to  use  this  information 
to  achieve  commendable  return  rates  in 
the  event  of  a  recall.  The  staff 
particularly  solicits  participation  from 
such  companies. 

The  staff  also  is  aware  that  in  certain 
instances,  companies  are  required  by 
law  to  collect  purchaser  information. 
For  example,  by  regulation  the 
Department  of  Transportation  has 
facilitated  the  collection  of  such 
information  pertaining  to  car  seats.  49 
CFR  Part  588.  The  staff  solicits 
participation  of  car  seat  manufacturers, 
who  could  provide  pertinent 
information  about  their  experience  with 
registration  cards.  Similarly,  by  law, 
certain  manufacturers  of  medical 
devices  must  track  their  purchasers.  21 
U.S.C.  360i(e).  We  soUcit  input  from 
such  manufacturers,  as  well  as  from  any 
manufacturer  required  by  federal,  state 
or  local  law  to  identify  product 
purchasers  and  meiintain  that 
information  for  some  period  of  time. 
The  Commission  is  conducting  this 
inquiry  under  Section  27(a)  of  the 
CPSA.  15  U.S.C.  2076(a). 

Dated:  February  2, 1999. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 

Commission. 

[FR  Doc.  99-2844  Filed  2-5-99;  8:45  am) 

BILUNG  CODE  6356-41-U 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0053] 

Proposed  Collection;  Comment 
Request  Entitled  Permits,  Authorities, 
or  Franchises  Certification 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  0MB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
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Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Permits,  Authorities,  or 
Franchises  Certification.  The  clearance 
currently  expires  on  May  31, 1999. 
DATES:  Comments  may  be  submitted  on 
or  before  April  9, 1999. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102.  NEOB. 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street, 
NW,  Room  4035,  Washington,  IX: 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 

SURPLEMENTARY  INFORMATION: 

A.  Purpose 

This  certification  and  copies  of 
authorizations  are  needed  to  determine 
that  the  offeror  has  obtained  all 
authorizations,  permits,  etc.,  required  in 
connection  with  transporting  the 
material  involved.  The  contracting 
officer  reviews  the  certification  and  any 
documents  requested  to  ensure  that  the 
offeror  has  complied  with  all  regulatory 
requirements  and  has  obtained  any 
permits,  licenses,  etc.,  that  are  needed. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  15  minutes  for  the  first 
completion,  1  minute  for  subsequent 
completions,  or  an  average  of  5.7 
minutes  per  completion,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
1,106;  responses  per  respondent,  3;  total 
annual  responses,  3,318;  preparation 
hours  per  response,  .094;  and  total 
response  burden  hours,  312. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035, 1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0053,  Permits,  Authorities,  or 
Franchises  Certification,  in  all 
correspondence. 


Dated:  February  2,  1999. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
IFR  Doc.  99-2875  Filed  2-5-99;  8:45  am] 
WLUNO  CODE  6S20-34-f> 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0055] 

Proposed  Collections;  Comment 
Request  Entitied  Freight  Classification 
Description 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Freight  Classification 
Description.  The  clearance  currently 
expires  on  May  31, 1999. 
DATES:  Comments  may  be  submitted  on 
or  before  April  9,  1999. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street, 
NW,  Room  4035.  Washington,  DC 
20405. 

Please  cite  OMB  Control  No.  9000- 
0055,  Freight  Classification  Description, 
in  all  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein.  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

When  the  Government  purchases 
supplies  that  are  new  to  the  supply 
system,  nonstandard,  or  modifications 
of  previously  shipped  items,  and 
different  freight  classifications  may 
apply,  offerors  are  requested  to  indicate 


the  full  Uniform  Freight  Classification 
or  National  Motor  Freight  Classification. 
The  information  is  used  to  determine 
the  proper  freight  rate  for  the  supplies. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
2,640;  responses  per  respondent,  3;  total 
annual  responses,  7,920;  preparation 
hours  per  response,  .167;  and  total 
response  burden  hours,  1 ,323. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0055,  Freight  Classification 
Description,  in  all  correspondence. 

Dated:  February  2, 1999. 
Edward  C  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
IFR  Doc.  99-2877  Filed  2-5-99;  8:45  am] 
BILUNOCOOE  6a20-34-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0057] 

Proposed  Collection;  Comment 
Request  Entitied  Evaluation  of  Export 
Offers 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Evaluation  of  Export  Offers. 
The  clearcnce  currently  expires  on  May 
31,  1999. 
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DATES:  Comments  may  be  submitted  on 
or  before  April  9,  1999. 

ADDRESSES:  (Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collecticii  of  information,  including 
suggestions  mr  reducing  this  burden 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington.lDC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secreta^at  (MVRS).  1800  F  Street, 
NW,  Room  4  )35,  Washington,  DC 
20405. 

FOR  FURTHErUfORMATION  CONTACT: 

Linda  Klein,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 

supplementaJry  information: 

A.  Purpose 

Offers  subi  litted  in  response  to 
Government  solicitations  must  be 
evaluated  anil  awards  made  on  the  basis 
of  the  lowest  laid  down  cost  to  the 
Government  it  the  overseas  port  of 
discharge,  via  methods  and  ports 
compatible  with  required  delivery  dates 
and  conditiotis  affecting  transportation 
known  at  the  time  of  evaluation.  Offers 
are  evaluated!  on  the  basis  of  shipment 
through  the  dort  resulting  in  the  lowest 
cost  to  the  G<  vemment.  This  provision 
collects  infor  (nation  regarding  the 
vendor's  prel  srence  for  delivery  ports. 
The  informat  on  is  used  to  evaluate 
offers  and  aw  ard  a  contract  based  on  the 
lowest  cost  t(i  the  Government. 

B.  Annual  R<  porting  Burden 

Public  rep<  trting  burden  for  this 
collection  of  Information  is  estimated  to 
average  30  minutes  for  the  first 
completion,  10  minutes  for  subsequent 
completions.'or  an  average  of  15 
minutes  per  Completion,  including  the 
time  for  reviawing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  f;ompleting  and  reviewing 
the  collectioii  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  100; 
responses  pe'  respondent,  4:  total 
annual  respoises,  400;  preparation 
hours  per  res  ponse,  .25;  and  total 
response  bur  len  hours,  100. 

Obtaining  :opies  of  proposals: 
Requester  mi  y  obtain  a  copy  of  the 
justification  I  rom  the  General  Services 
Administrati  3n,  FAR  Secretariat 
(MVRS),  Room  4035. 1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Phase  cite  OMB  Control  No. 
9000-0057,  ^valuation  of  Export  Offers, 
in  all  correspondence. 


Dated:  February  2.  1999. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
[FR  Doc.  99-2878  Filed  2-5-99;  8:45  am) 

BILLING  CODE  662&-44-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0061] 

Proposed  Collection;  Comment 
Request  Entitled  Transportation 
Requirements 

agencies:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regeuding  an  extension  to  an 
existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Transportation 
Requirements.  The  clearance  currently 
expires  on  May  31, 1999. 
DATES:  Comments  may  be  submitted  on 
or  before  April  9,  1999. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503  and  a  copy  to  the 
General  Services  Administration,  FAR 
Secretariat  (MVRS),  1800  F  Street,  NW, 
Room  4035,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

FAR  Part  47  and  related  clauses 
contain  policies  and  procedures  for 
applying  transportation  and  traffic 
management  considerations  in  the 
acquisition  of  supplies  and  acquiring 
transportation  or  transportation-related 
services.  GeneraHy,  contracts  involving 
transportation  require  information 
regarding  the  nature  of  the  supplies, 
method  of  shipment,  place  and  time  of 


shipment,  applicable  charges,  marking 
of  shipments,  shipping  documents  and 
other  related  items.  This  information  is 
required  to  ensure  proper  and  timely 
shipment  of  Government  supplies. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .23  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
65,000;  responses  per  respondent,  4.4; 
total  annual  responses,  286,000; 
preparation  hours  per  response,  .23;  and 
total  response  burden  hours,  65,780. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
justification  fi-om  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035, 1800  F  Street,  NW. 
Washington,  DC  20405,  telephone  (282) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0061.  Transportation 
Requirements,  in  all  correspondence. 

Dated:  February  2, 1999. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
(FR  Doc.  99-2882  Filed  2-5-99;  8:45  ara| 
BILUNG  CODE  6820-34-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0054] 

Proposed  Collection;  Comment 
Request  Entitled  U.S.-Flag  Air  Carriers 
Certification 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  U.S.-Flag  Air  Carriers 
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Certification.  The  clearance  currently 
expires  on  May  31, 1999. 

DATES:  Comments  may  be  submitted  on 
or  before  April  9, 1999. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  0MB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street, 
NW.,  Room  4035,  Washington,  DC 
20405. 

FOR  FURTHER  INFORlylATION  CONTACT: 
Linda  Klein,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Section  5  of  the  International  Air 
Transportation  Fair  Competitive 
Practices  Act  of  1974  (49  U.S.C.  1517) 
(Fly  America  Act)  requires  that  all 
Federal  agencies  and  Government 
contractors  and  subcontractors  use  U.S.- 
flag  air  carriers  for  U.S.  Government- 
financed  international  air  transportation 
of  personnel  (and  their  personal  effects) 
or  property,  to  the  extent  that  service  by 
those  carriers  is  available.  It  requires  the 
Comptroller  General  of  the  United 
States,  in  the  absence  of  satisfactory 
proof  of  the  necessity  for  foreign-flag  air 
transportation,  to  disallow  expenditures 
from  funds,  appropriated  or  otherwise 
established  for  the  account  of  the  United 
States,  for  international  air 
transportation  seciued  aboard  a  foreign- 
flag  air  carrier  if  a  U.S. -flag  carrier  is 
available  to  provide  such  services.  In 
the  event  that  the  contractor  selects  a 
carrier  other  than  a  U.S. -flag  air  carrier 
for  international  air  transportation,  the 
contractor  shall  include  a  certification 
on  vouchers  involving  such 
transportation.  The  contracting  officer 
uses  the  information  furnished  in  the 
certification  to  determine  whether 
adequate  justification  exists  for  the 
contractor's  use  of  other  than  a  U.S.-flag 
air  carrier. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  15  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  biu-den  is 
estimated  as  follows:  Respondents,  150; 
responses  per  respondent,  2;  total 
annual  responses,  300;  preparation 


hours  per  response,  .25;  and  total 
response  burden  hours,  75. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  1800  F  Street. 
NW.,  Washington.  DC  20405.  telephone 
(202)  208-7312.  Please  cite  0MB 
Control  No.  9000-0054,  U.S.-Flag  Air 
Carriers  Certification,  in  all 
correspondence. 

Dated:  February  2. 1999. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
[FR  Doc.  99-2876  Filed  2-5-99;  8:45  am] 

BILUNQ  CODE  6820-34-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0068] 

Proposed  Collection;  Comment 
Request  Entitled  Economic  Price 
Adjustment 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Economic  Price  Adjustment. 
The  clearance  currently  expires  on  May 
31, 1999. 

DATES:  Comments  may  be  submitted  on 
or  before  April  9, 1999. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS).  1800  F  Street, 
NW,  Room  4035,  Washington,  DC 
20405. 

Please  cite  OMB  Control  No.  9000- 
0068,  Economic  Price  Adjustment,  in  all 
correspondence. 


FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  DeStefano,  Federal  Acquisition 
Pohcy  Division.  GSA  (202)  501-1758. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

A  fixed-price  contract  with  economic 
price  adjustment  provides  for  upward 
and  downward  revision  of  the  stated 
contract  price  upon  occurrence  of 
specified  contingencies.  In  order  for  the 
contracting  officer  to  be  aware  of  price 
changes,  the  firm  must  provide 
pertinent  information  to  the 
Government.  The  information  is  used  to 
determine  the  proper  amount  of  price 
adjustments  required  under  the 
contract. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  25  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents. 
7,200;  responses  per  respondent.  1;  total 
annual  responses,  7,200;  preparation 
hours  per  response,  .25;  and  total 
response  burden  hours,  1.800. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration.  FAR  Secretariat 
(MVRS).  Room  4035.  1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0068,  Economic  Price  Adjustment, 
in  all  correspondence. 

Dated:  February  2, 1999. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
(FR  Doc.  99-2883  Filed  2-5-99;  8:45  am] 
BILUNO  COOE  6820-34-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0069] 

Proposed  Collection;  Comment 
Request  Entitled  Indirect  Cost  Rates 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
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ACTION:  Notide  of  request  for  public 
comments  re  >arding  an  extension  to  an 
existing  OMI ;  clearance  (9000-0069). 


SUMMARY:  Ur  der  the  provisions  of  the 
Paperwork  R  ;duction  Act  of  1995  (44 
U.S.C.  Chapt  !r  35),  the  Federal 
Acquisition  I  legulation  (FAR) 
Secretariat  w  11  be  submitting  to  the 
Office  of  Mai.agement  and  Budget 
(0MB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  c  ollection  requirement 
concerning  Ii  idirect  Cost  Rates.  The 
clearance  cuirently  expires  on  May  31, 
1999. 

DATES:  Comnients  may  be  submitted  on 
orbefore  Apiil9,  1999. 
ADDRESSES:  C  bmments  regarding  this 
burden  estim  He  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  ftr  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  Om4  Room  10102,  NEOB; 
Washington,  pC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street. 
NW,  Room  4*35,  Washington,  DC 
20405.  Fleas4  cite  OMB  Control  No. 
9000-0069,  Indirect  Cost  Rates,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  contractor's  proposal  of  final 
indirect  cost  tates  is  necessary  for  the 
establishmenj  of  rates  used  to  reimburse 
the  contracto^  for  the  costs  of 
performing  uhder  the  contract.  The 
supporting  cost  data  are  the  cost 
accounting  information  normally 
prepared  by  organizations  under  sound 
management  and  accounting  practices. 

The  propo^l  and  supporting  data  is 
used  by  the  c  jntracting  official  and 
auditor  to  veiify  and  analyze  the 
indirect  costs  and  to  determine  the  final 
indirect  cost ;  ates  or  to  prepare  the 
Government  negotiating  position  if 
negotiation  o  the  rates  is  required 
under  the  cor  tract  terms. 

B.  Annual  Raporting  Burden 

Public  repc  rting  burden  for  this 
collection  of  i  nformation  is  estimated  to 
average  1  hoir  per  completion, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gath(>ring  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  th^  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  bllows:  Respondents, 
9,770;  responses  per  respondent,  1;  total 
annual  responses,  9,770;  preparation 


hours  per  response,  1;  and  total 
response  burden  hours,  9,770. 

Obtaining  copies  of  proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0069,  Indirect  Cost  Rates,  in  all 
correspondence. 

Dated:  February  2, 1999. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
[FR  Doc.  99-2885  Filed  2-5-99;  8:45  am] 
BILUNG  CODE  6820-34-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0071] 

Proposed  Collection;  Comment 
Request  Entitled  Price 
Redetermination 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0071). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Price  Redetermination.  The 
clearance  currently  expires  on  May  31, 
1999. 

DATES:  Comments  may  be  submitted  on 
or  before  April  9,  1999. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer.  OMB.  Room  101C2.  NEOB. 
Washington.  DC  20503.  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street. 
NW,  Room  4035,  Washington,  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0071,  Price  Redetermination,  in 
all  correspondence. 


FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  DeStefano,  Federal  Acquisition 
Policy  Division,  GSA  (202)  501-1758. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Fixed-price  contracts  with 
prospective  price  redetermination 
provide  for  firm  fixed  prices  for  an 
initial  period  of  the  contract  with 
prospective  redetermination  at  stated 
times  during  performance.  Fixed  price 
contracts  with  retroactive  price 
redetermination  provide  for  a  fixed 
ceiling  price  and  retroactive  price 
redetermination  within  the  ceiling  after 
completion  of  the  contract.  In  order  for 
the  amounts  of  price  adjustments  to  be 
determined,  the  firms  performing  under 
these  contracts  must  provide 
information  to  the  Government 
regarding  their  expenditures  and 
anticipated  costs.  The  information  is 
used  to  establish  fair  price  adjustments 
to  Federal  contracts. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1  hour  per  completion, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  aimual  reporting  burden  is 
estimated  as  follows:  Respondents, 
3,500;  responses  per  respondent,  2;  total 
annual  responses,  7,000;  preparation 
hours  per  response,  1;  and  total 
response  burden  hours,  7,000. 

Obtaining  copies  of  proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035, 1800  F  Street.  NW. 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0071,  Price  Redetermination,  in 
all  correspondence. 

Dated:  February  2,  1999. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
(FR  Doc.  99-2886  Filed  2-5-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0035] 

Submission  for  0MB  Review; 
Comment  Request  Entitled  Claims  and 
Appeals 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Claims  and  Appeals.  A 
request  for  public  comments  was 
published  at  63  FR  65759,  November  30, 
1998.  No  comments  were  received. 
DATES:  Comments  may  be  submitted  on 
or  before  March  10.  1999. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  or 
obtaining  a  copy  of  the  justification, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington.  DC  20503.  and  a  copy  to 
the  General  Services  Administration. 
FAR  Secretariat  (MVRS).  1800  F  Street. 
NW,  Room  4035.  Washington.  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
O'Neill.  Federal  Acquisition  Policy 
Division.  GSA  (202)  501-3856. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

It  is  the  Government's  policy  to  try  to 
resolve  all  contractual  issues  by  mutual 
agreement  at  the  contracting  officer's 
level  without  litigation.  Contractor's 
claims  must  be  submitted  in  writing  to 
the  contracting  officer  for  a  decision. 
Claims  exceeding  $100,000  must  be 
accompanied  by  a  certification  that  (1) 
the  claim  is  made  in  good  faith;  (2) 
supporting  data  are  accurate  and 
complete;  and  (3)  the  amoimt  requested 
accurately  reflects  the  contract 
adjustment  for  which  the  contractor 
believes  the  Government  is  liable. 
Contractors  may  appeal  the  contracting 


officer's  decision  by  submitting  written 
appeals  to  the  appropriate  officials. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1  hour  per  completion, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
4,500;  responses  per  respondent,  3;  total 
annual  responses,  13,500;  preparation 
hours  per  response  1;  and  total  response 
burden  hours,  13,500. 

Obtaining  copies  of  proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS).  Room  4035.  1800  F  Street.  NW, 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0035.  Claims  and  Appeals,  in  all 
correspondence. 

Dated:  February  2. 1999. 
Edward  C.  Loeb. 

Director,  Federal  Acquisition  Policy  Division. 
|FR  Doc.  99-2887  Filed  2-5-99;  8:45  am] 

WLUNG  CODE  6820-34-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0038] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Mistake  in 
Bid 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Mistake  in  Bid.  A  request  for 
public  comments  was  published  at  63 
FR  65756,  November  30,  1998.  No 
comments  were  received. 
DATES:  Comments  may  be  submitted  on 
or  before  March  10.  1999. 


ADDRESSES:  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to:  FAR  Desk  Officer,  OMB. 
Room  10102.  NEOB,  Washington.  DC 
20503.  and  a  copy  to  the  General 
Services  Administration.  FAR 
Secretariat  (MVRS),  1800  F  Streets.  NW. 
Room  4035,  Washington,  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  DeStefano,  Federal  Acquisition 
Pohcy  Division.  GSA  (202)  501-1758. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

When  a  mistake  in  bid  is  discovered 
by  the  contracting  officer  (CO)  after  bid 
opening  but  before  award,  the  CO 
obtains  verification  of  the  bid  intended. 
This  verification  is  needed  to  establish 
the  bidder's  correct  bid.  If  the  bidder 
requests  permission  to  correct  the  bid. 
the  bidder  must  submit  clear  and 
convincing  evidence  that  a  mistake  was 
made.  If  the  bidder  requests  permission 
to  correct  the  bid  and  submits  evidence 
that  a  mistake  was  made,  the  evidence 
is  analyzed  by  the  CO  to  determine 
whether  or  not  the  bidder  should  be 
allowed  to  correct  the  bid.  The  data 
(evidence)  submitted  by  the  bidder  is 
attached  to  bidder's  bid  and  placed  in 
the  contract  file  along  with  the  CO's 
determination. 

The  verification  of  the  correct  bid  is 
attached  to  the  original  bid  and  a  copy 
of  the  verification  is  attached  to  the 
duplicate  bid  and  placed  in  the  contract 
file. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  30  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
4,673;  responses  per  respondent,  1;  total 
annual  responses,  4,673;  preparation 
hours  per  response,  .5;  and  total 
response  burden  hours,  2,337. 

Obtaining  copies  of  proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration.  FAR  Secretariat 
(MVRS).  1800  F  Street.  NW,  Room  4035, 
Washington,  IX  20405,  telelphone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-003",  Mistake  in  Bid,  in  all 
correspondence. 
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Dated:  February  2. 1999. 
Edward  C.  Loel  i. 

Director,  Feden  1  Acquisition  Policy  Division. 
[FR  Doc.  99-28118  Filed  2-5-99;  8:45  ami 

BILUNG  CODE  682*-M-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  S^VICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  Ho.  9000-0004] 

Submission  f<>r  0MB  Review; 
Comment  Request  Entitled  Architect- 
Engineer  and  Related  Services 
Questionnaire  (SF  254) 

agency:  Depalment  of  Defense  (DOD). 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

of  request  for  an 
existing  OMB  clearance. 
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extension  to  a  i 


Under  the  provisions  of  the 
Reiiuction  Act  of  1995  (44 

35).  the  Federal 
R^ulation  (FAR) 

submitted  to  the  Office 
and  Budget  (OMB)  a 
revilew  and  approve  an 
currently  approved 
cdllection  requirement 
Aiichitect-Engineer  and 
Questionnaire  (SF 
for  public  comments 
at  63  FR  65758, 
1998.  No  comments  were 
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SUMMARY: 

Paperwork 

U.S.C.  Chapt 
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Secretariat  hai 

of  Managemer  t 
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received. 

DATES:  Comment 

or  before  Marqh 
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burden  estimate 

this  collection 

suggestions 

obtaining  a 

should  be 
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Washington, 

the  General 

FAR  Secretariat 

NW.  Room 

20405. 

FOR  FURTHER  IIIFORMATION  CONTACT:  Jack 

O'Neill,  Federil  Acquisition  Policy 

Division.  GSA  (202)  501-3856. 

SUPPLEMENTALLY  INFORMATION: 

A.  Purpose 

Standard  Fdrm  254  is  used  by  all 
Executive  agei  icies  to  obtain  uniform 
information  about  a  firm's  experience  m 
architect-engineering  (A-E)  projects. 
The  form  is  su  bmitted  annually  as 


s  may  be  submitted  on 
10,  1999. 
C(^mments  regarding  this 
or  any  other  aspect  of 
of  information,  including 
reducing  this  burden,  or 
of  the  justification, 
submitted  to:  FAR  Desk 
Room  10102,  NEOB, 
20503, and  a  copy  to 
Slices  Administration, 
(MVRS),  1800  F  Street, 
,  Washington,  DC 


required  by  40  U.S.C.  541-544  by  firms 
wishing  to  be  considered  for 
Government  A-E  contracts.  The 
information  obtained  on  this  form  is 
used  to  determine  if  a  firm  should  be 
solicited  for  A-E  projects. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1  hour  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  tlie  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
5,000;  responses  per  respondent,  7;  total 
annual  responses,  35,000;  preparation 
hours  per  response,  1;  and  total 
response  burden  hours,  35,000. 

Obtaining  copies  of  proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0004,  Architect-Engineer  and 
Related  Services  Questionnaire  (SF 
254),  in  all  correspondence. 

Dated:  February  2. 1999. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
[FR  Doc.  99-2889  Filed  2-5-99;  8:45  am) 

BILLING  CODE  6820-34-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0043] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Delivery 
Schedules 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Delivery  Schedules.  A 


request  for  public  comments  was 
published  at  63  FR  65757,  November  30, 
1998.  No  comments  were  received. 

DATES:  Comments  may  be  submitted  on 
or  before  March  10,  1999. 

ADDRESSES:  Send  conmients  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB,  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  1800  F  Street,  NW, 
Room  4035,  Washington,  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  DeStefano,  Federal  Acquisition 
Policy  Division,  GSA  (202)  501-1758. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  time  of  delivery  or  performance 
is  an  essential  contract  element  and 
must  be  clearly  stated  in  solicitations 
and  contracts.  The  contracting  officer 
may  set  forth  a  required  delivery 
schedule  or  may  allow  an  offeror  to 
propose  an  alternate  delivery  schedule. 
The  information  is  needed  to  assure 
supplies  or  services  are  obtained  in  a 
timely  manner. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  minutes  per  completion, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
3,440;  responses  per  respondent.  5;  total 
annual  responses,  17,200;  preparation 
hours  per  response,  .167;  and  total 
response  burden  hours,  2,872. 

Obtaining  copies  of  proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  1800  F  Street,  NW,  Room  4035, 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0043,  Delivery  Schedules,  in  all 
correspondence. 

Dated:  February  2,  1999. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
(FR  Doc.,99-2890  Filed  2-5-99;  8:45  am] 

BILLING  CODE  6820-34-P 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0039} 

Submission  for  0MB  Review; 
Comment  Request  Entitled  Descriptive 
Literature 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Descriptive  Literature.  A 
request  for  public  comments  was 
published  at  63  FR  65756,  November  30, 
1998.  No  comments  were  received. 
DATES:  Comments  may  be  submitted  on 
or  before  March  10,  1999. 
ADDRESSES:  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to:  FAR  Desk  Officer.  OMB, 
Room  10102.  NEOB,  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVRS).  1800  F  Streets.  NW. 
Room  4035,  Washington.  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  DeStefano,  Federal  Acquisition 
Policy  Division,  GSA  (202)  501-1758. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

'Descriptive  literature  means 
information  which  shows  the 
characteristics  or  construction  of  a 
product  or  explains  its  operation.  It  is 
furnished  by  bidders  as  a  part  of  their 
bids  to  describe  the  products  offered. 
Bidders  are  not  required  to  furnish 
descriptive  literature  unless  the 
contracting  office  needs  it  to  determine 
before  award  whether  the  products 
offered  meet  the  specification  and  to 
establish  exactly  what  the  bidder 
proposes  to  furnish. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 


average  10  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents. 
2,663;  responses  per  respondent,  3;  total 
annual  responses,  7,989;  preparation 
hours  per  response.  .167;  and  total 
response  burden  hours.  1,334. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  1800  F  Street.  NW.  Room  4035. 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0039.  Descriptive  Literature,  in  all 
correspondence. 

Dated:  February  2, 1999. 
Edward  C.  Loeb. 

Director,  Federal  Acquisition  Policy  Division. 
[FR  Doc.  99-2891  Filed  2-5-99;  8:45  am] 
BILUNG  CODE  6820-34-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0047] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Place  of 
Performance 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Place  of  Performance.  A 
request  for  public  comments  was 
published  at  63  FR  65759,  November  30, 
1998.  No  comments  were  received. 
DATES:  Comments  may  be  submitted  on 
or  before  March  10,  1999. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  or 
obtaining  a  copy  of  the  justification. 


should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington.  DC  20503.  and  a  copy  to 
the  General  Services  Administration. 
FAR  Secretariat  (MVRS),  1800  F  Street. 
NW,  Room  4035,  Washington,  IX  20405 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  DeStefano,  Federal  Acquisition 
Pohcy  Division,  GSA  (202)  501-1758. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  information  relative  to  the  place 
of  performance  and  owner  of  plant  or 
facility,  if  other  than  the  prospective 
contractor,  is  a  basic  requirement  when 
contracting  for  supplies  or  services 
(including  construction).  This 
information  is  instrumental  in 
determining  bidder  responsibiUty. 
responsiveness,  and  price 
reasonableness.  A  prospective 
contractor  must  affirmatively 
demonstrate  its  responsibiUty.  Hence, 
the  Government  must  be  apprised  of 
this  information  prior  to  aweird.  The 
contracting  officer  must  know  the  place 
of  performance  and  the  owner  of  the 
plant  or  facility  to  (a)  determine  bidder 
responsibility;  (b)  determine  price 
reasonableness;  (c)  conduct  plant  or 
source  inspections;  and  (d)  determine 
whether  the  prospective  contractor  is  a 
manufacturer  or  a  regular  dealer.  The 
information  is  used  to  determine  the 
firm's  eligibility  for  awards  and  to 
assure  proper  preparation  of  the 
contract. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  4  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
79,397;  responses  per  respondent,  14; 
total  annual  responses,  1,111,558; 
preparation  hours  per  response,  .07;  and 
total  response  burden  hours,  77,810. 

Obtaining  copies  of  proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  1800  F  Street,  NW, 
Washington.  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0047,  Place  of  Performance,  in  all 
correspondence. 

Dated:  February  2. 1999. 
Edward  C.  Loeb. 

Director,  Federal  Acquisition  Policy  Division. 
[FR  Doc  99-2896  Filed  2-5-99;  8:45  am] 
BILUNG  CODE  S820-34-P 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRAflON 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMIMISTRATION 

[0MB  Control  Mo.  9000-0048] 

Submission  for  0MB  Review; 
Comment  Re<)uest  Entitled  Authorized 
Negotiators 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  i  Aeronautics  and  Space 
Administratio  1  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  a  i  existing  OMB  clearance. 


summary:  Un(  er  the  provisions  of  the 
Paperwork  Re  iuction  Act  of  1995  (44 
U.S.C.  Chapte  •  35),  the  Federal 
Acquisition  R  jgulation  (FAR) 
Secretariat  hai  i  submitted  to  the  Office 
of  Managemei  it  and  Budget  (OMB)  a 
request  to  revi  ew  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Ai  ithorized  Negotiators.  A 
request  for  pu  jlic  comments  was 
published  at  6  3  FR  65757,  November  30, 
1998.  No  comments  were  received. 
DATES:  Comm  ;nts  may  be  submitted  on 
or  before  March  10,  1999. 
ADDRESSES:  C  )nunents  regarding  this 
burden  estimj  te  or  any  other  aspect  of 
this  collectior  of  information,  including 
suggestions  for  reducing  this  biu-den,  or 
obtaining  a  copy  of  the  justification, 
should  be  submitted  to:  FAR  Etesk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  VC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Streets, 
NW,  Room  40  35,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  DeStefiino,  Federal  Acquisition 
Policy  Divisi^,  GSA  (202)  501-1758. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Firms  offering  supplies  or  services  to 
the  Government  under  negotiated 
solicitations  i  nust  provide  the  names, 
titles,  and  tel  sphone  numbers  of 
authorized  n(  gotiators  to  assure  that 
discussions  a  re  held  with  authorized 
individuals.  The  information  collected 


is  referred  to 


»  jefore  contract 
negotiations  and  it  becomes  part  of  the 
official  contract  file. 

B.  Annual  R(  porting  Burden 

Public 
collection  of 
average  1  minute 


rep<  rting 


burden  for  this 
nformation  is  estimated  to 
per  completion. 


including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
61,875;  responses  per  respondent,  8; 
total  annual  responses,  495,000; 
preparation  hours  per  response,  .017; 
and  total  response  burden  hours,  8,415. 

Obtainting  copies  of  proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0048,  Authorized  Negotiators,  in 
all  correspondence. 

Dated:  February  2, 1999. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
[FR  Doc.  99-2897  Filed  2-5-99;  8:45  am] 

ULUNG  CODE  8820-34-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0065] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Overtime 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Overtime.  A  request  for 
public  comments  was  published  at  63 
FR  65758,  November  30,  1998.  No 
comments  were  received. 
DATES:  Comments  may  be  submitted  on 
or  before  March  10,  1999. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 


the  General  Services  Administration. 

FAR  Secretariat  (MVRS),  1800  F  Streets, 

NW,  Room  4035,  Washington,  DC 

20405. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 

O'Neill,  Federal  Acquisition  Policy 

Division,  GSA  (202)  501-3856. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Federal  solicitations  normally  do  not 
specify  delivery  schedules  that  will 
require  overtime  at  the  Government's 
expense.  However,  when  overtime  is 
required  luider  a  contract  and  it  exceeds 
the  dollar  ceiling  established  during 
negotiations,  the  contractor  must 
request  approval  ft'om  the  contracting 
officer  for  overtime.  With  the  request, 
the  contractor  must  provide  information 
regarding  the  need  for  overtime. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  15  minutes  per  completion, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
1,270;  responses  per  respondent,  1;  total 
annual  responses,  1,270;  preparation 
hours  per  response,  .25;  and  total 
response  burden  hours,  318. 

Obtaining  copies  of  proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  1800  F  Street,  NW. 
Washington.  DC  20405.  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0065.  Overtime,  in  all 
correspondence. 

Dated:  February  2, 1999. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
[FR  Doc.  99-2898  Filed  2-5-99;  8:45  am) 

BILUNG  CODE  682fr-34-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Availability  of  a  Final 
Environmental  Impact  Statement 
(FEIS)  for  the  Land  Exchange  Between 
Fort  Benning  and  the  City  of 
Columbus,  GA 

AGENCY:  U.S.  Army  Infantry  Center  and 

Fort  Benning.  Department  of  the  Army, 

DoD. 

ACTION:  Notice  of  availability. 
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SUMMARY:  This  announces  the 
availability  of  the  Final  Environmental 
Impact  Statement  (FEIS)  which  assesses 
the  potential  environmental  impacts  of 
the  exchange  of  tracts  of  land  between 
Fort  Benning  and  the  City  of  Columbus 
(hereafter  referred  to  as  the  City.) 
Section  2829  of  Public  Law  101-510, 
enacted  November  5. 1990.  authorized  a 
land  exchange  between  the  City  and 
Fort  Benning.  The  proposed  action  is  to 
transfer  the  North  Tract  (ranging  in  size 
from  2,113  acres  to  2,760  acres)  to  the 
City  in  exchange  for  the  South  Tract 
(ranging  in  size  from  2,156  to  2,848 
acres).  The  City  intends  to  use  the  North 
Tract  land  for  economic  development 
and  passive  recreation.  Fort  Benning 
would  use  the  land  it  receives  for 
dismounted  light  infantry  training. 
DATES:  Written  comment  received  on  or 
before  March  10, 1999  for  this  action 
will  be  considered  by  the  Army  during 
final  decision  making. 
ADDRESSES:  To  obtain  copies  of  the  FEIS 
contact:  U.S.  Army  Infantry  Center, 
Directorate  of  Public  Works, 
Environmental  Management  Division, 
(ATTN:  Mr.  John  Brent),  Fort  Benning, 
Georgia  31905-5122,  or  send  e-mail  to 
BrentJ@benning.army.mil. 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Army  Infantry  Center,  Directorate  of 
Public  Works,  Environmental 
Management  Division,  (ATTN:  Mr.  John 
Brent),  Fort  Benning,  Georgia  31905- 
5122;  telephone  (706)  545-4766;  e-mail 
BrentJ@benning.army.mil. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  prepared  a 
Draft  Environmental  Impact  Statement 
(DEIS)  which  assessed  the  potential 
health  and  environmental  impacts  of 
each  of  five  alternatives,  including  a 
"No  Action"  alternative,  of  this 
proposed  action.  A  Notice  of 
Availability  was  published  on  October 
30,  1998  (63  FR  58380)  outlining  the 
five  alternatives,  and  also  providing 
notice  that  the  DEIS  was  available  for 
comment.  Public  information  meetings 
were  held  on  November  18  and  19  and 
December  8, 1998.  Comments  from  the 
DEIS  and  public  meetings  have  been 
considered  and  responses  are  included 
in  this  FEIS. 

On  June  26, 1996,  Fort  Benning 
conveyed  346  acres  to  the  City  for 
landfill  development  in  exchange  for 
380  acres,  as  authorized  imder  the  same 
enabling  legislation  as  the  currently 
proposed  exchange.  An  Environmental 
Assessment  was  prepared  pursuant  to 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969,  and  a  Finding  of  No 
Significant  Impact  was  prepared  for  the 
landfill  land  exchange.  This  notice  of 
availability  pertains  only  to  the 


remaining  acreage  of  the  proposed 
North-South  Tract  land  exchange  FEIS, 
which  involves  the  remaining  2,760 
acres  of  Fort  Benning  land  (the  North 
Tract)  and  2,848  acres  of  the  City  land 
(the  South  Tract).  The  FEIS  includes  an 
analysis  of  the  cumulative 
environmental  impacts  from  both  the 
proposed  North-South  Tract  exchange 
and  the  complete  landfill  land 
exchange. 

The  preferred  alternative  considered 
with  the  other  four  alternatives  in  this 
FEIS  is  Alternative  V:  Development  of 
Reduced  North  Tract  Without  the 
Habitat  Conservation  Area  (HCA).  This 
alternative  would  reduce  the  North 
Tract  to  2,113  acres  in  exchange  for  a 
South  Tract  of  2,156  acres.  Most  of  the 
area  identified  for  an  HCA  would 
remain  with  Fort  Benning. 
Approximately  a  690  acres  Parks  and 
Recreation  Area  would  be  established 
on  the  North  Tract  and  may  be  used  for 
wetlands  protection,  leaving 
approximately  1.423  acres  of 
developable  land.  The  Army  would  use 
the  South  Tract  for  dismounted  light 
infantry  training.  The  City  would 
continue  timber  production  on  the 
portion  that  it  would  retain  from  the 
South  Tract  (692  acres). 

The  FEIS  concludes  that  the  proposed 
land  exchange  as  presented  in  the 
preferred  alternative  (Development  of 
Reduced  North  Tract  Without  the  HCA) 
meets  the  needs  and  purposes  of  the 
action  while  minimizing  the  potential 
environmental  impacts  through 
mitigation. 

The  FEIS  is  available  for  public 
review  at  the  following  locations:  W.C. 
Bradley  Memorial  Library.  1120  Bradley 
Drive.  Colimnbus,  Georgia;  iSouth 
Lumpkin  Library,  2034  South  Lumpkin 
Road,  Columbus,  Georgia;  Sawyers 
Library,  Building  93.  Fort  Benning, 
Georgia;  Simon  Schwob  Memorial 
Library,  Columbus  State  University, 
4225  University  Avenue,  Columbus, 
Georgia;  Columbus  Chamber  Commerce, 
901  Front  Street,  Columbus,  Georgia; 
and  Columbus  Government  Center 
Tower.  Columbus.  Georgia. 

Dated:  January  29. 1999. 
Raymond  J.  Fatz. 

Deputy  Assistant  Secretary  of  the  Army. 
(Environment,  Safety  and  Occupational 
Health)  OASAlLLSrE). 
|FR  Doc.  99-2901  Filed  2-5-99;  8:45  am) 
BItUNQ  CODE  3710-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Intent  to  Enter  Into  a 
Cooperative  Research  and 

Development  Agreement  Concerning 
CASTTM 

AGENCY:  U.S.  Army  Research 
Laboratory,  Department  of  Defense. 

ACTION:  Notice  of  Intent. 

SUMMARY:  The  U.S.  Army  Research 
Laboratory  (ARL),  Weapons  and 
Materials  Research  Directorate  and  the 
University  of  Delaware  Center  for 
Composite  Materials,  are  actively 
seeking  a  Cooperative  Research  and 
Development  Agreement  (CRADA) 
partner  for  the  further  development  and 
commercialization  of  the  Composite 
Analysis  Software  Tools  (CAST™) 
technology.  CAST^m  is  a  suite  of 
computer  codes  designed  to  predict  the 
behavior  of  composite  materials  both 
diuing  and  after  manufacturing.  A  brief 
description  of  each  of  the  codes  within 
the  CAST^M  suite  and  their  capabilities 
can  be  found  at  http:// 
www.federallabs.org/flc/ma/pl. 

The  software  is  already  utilized  in  the 
composites  research  and  development 
community,  and  enhancements  could 
greatly  broaden  its  utility  for  the 
academic  and  commercial  sectors.  The 
CRADA  partner  will  assist  in  enhancing, 
documenting,  distributing,  maintaining, 
and  providing  user  support  for  the 
software.  A  meeting  will  be  held  at  the 
University  of  Delaware  Center  for 
Composites  Manufacturing,  14  April 
1999,  to  discuss  the  specifics  of  the 
proposed  CRADA.  The  meeting  will  be 
held  at  the  Composites  Manufacturing 
Science  Laboratory  from  1000-1200. 
Please  register  for  this  conference  at 
http://wee.federaJIabs.org/flc/ma/pl.  If 
you  do  not  have  Internet  access,  you 
may  register  by  contacting  the  U.S. 
Army  Research  Laboratory,  Technology 
Transfer  Office  at  410-278-5028. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Rausa,  U.S.  Army  Research 
Laboratory,  Office  of  Research  and 
Technology  Applications.  ATTN: 
AMSRL-CS-TT/Bldg.  433.  Aberdeen 
Proving  Ground.  Maryland  21005-5425, 
telephone:  410-278-5028  or  e-mail 
mrausa@arl.mil. 

SUPPLEMENTARY  INFORMATION:  None. 

Mary  V.  Yonts. 

Alternate  Army  Federal  Register  Liaison 
Officer 

(FR  Doc.  99-2946  Filed  2-5-99;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Depattment  of  Education.. 
summary:  The  Acting  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  ihe  submission  for  OMB 
review  as  reqiiired  by  the  Paperwork 
Reduction  Acfof  1995. 
DATES:  Interesied  persons  are  invited  to 
submit  comments  on  or  before  March 
10,  1999.  j 

ADDRESSES:  WVitten  comments  should 
be  addressed  tp  the  Office  of 
Information  aiid  Regulatory  Affairs, 
Attention:  Dailny  VVerfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  N.W.,  Room  10235,  New 
Executive  Offifce  Building,  Washington, 
D.C.  20503  or  Should  be  electronically 
mailed  to  the  Internet  address 
DWERFEL@OMB.EOP.GOV.  Requests 
for  copies  of  t^ie  proposed  information 
collection  reqjiests  should  be  addressed 
to  Patrick  J.  S|errill,  Department  of 
Education,  400  Maryland  Avenue,  S.W., 
Room  5624,  Rpgional  Office  Building  3, 
Washington,  llf.C.  20202-4651,  or 
should  be  ele<Jtronically  mailed  to  the 
internet  addr*s  Paf_Sherrill@ed.gov, 
or  should  be  fixed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sheiill  (202)  70&-8196. 
Individuals  wpo  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service|(FIRS)  at  1-800-677-8339 
between  8  a.ni.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTAltY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  t6  comment  on  information 
collection  reqjaests.  OMB  may  amend  or 
waive  the  requirement  for  pubUc 
consultation  ijo  the  extent  that  public 
participation  |n  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  ^i  substantially  interfere 
wi\h  any  ageiicy's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Infor^iation  Management 
Group,  Officej  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prioi  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  dollection,  grouped  by 
office,  contailis  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision. 


extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

Dated:  February  2,  1999. 

WUliam  E.  Burrow. 

Acting  Leader  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Annual  Performance  Report  for 
the  Student  Support  Services  (SSS) 
Program. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Burden: 
Responses:  800 
Burden  Hours:  3.600 

Abstract:  SSS  grantees  must  submit 
the  report  annually  so  the  Department 
can  evaluate  the  p>erformance  of 
grantees  prior  to  awarding  continuation 
grants  and  to  assess  a  grantee's  prior 
experience  at  the  end  of  each  budget 
period.  The  Department  will  also 
aggregate  the  data  to  provide  descriptive 
information  and  analyze  program 
impact. 

[FR  Doc.  99-2884  Filed  2-5-99;  8:45  am] 

BILUNO  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Federal  Student  Financial  Assistance 
Programs — Distance  Education 
Demonstration  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  regional  meetings  to 
provide  advice  and  technical  assistance 
to  institutions  of  higher  education 
(institutions),  systems  of  institutions, 
and  consortia  of  institutions  that  are  (1) 
interested  in  applying  to  participate  in 
the  Distance  Education  Demonstration 
Program  authorized  under  section  486 
of  title  rv  of  the  Higher  Education  Act 
of  1965,  as  junended,  or  (2)  interested  in 
providing  Federal  financial  aid  to 
students  enrolled  in  distance  education 
programs. 

SUMMARY:  The  Secretary  of  Education 
(Secretary)  will  conduct  three  regional 
meetings  in  the  District  of  Columbia, 
San  Francisco,  and  Denver  to  provide 
advice  and  technical  assistance  to 
potential  applicants  of  the  Distance 
Education  Etemonstration  Program  and 


to  other  institutions  interested  in 
providing  Federal  financial  aid  to 
students  eru-oUed  in  distance  education 
programs. 

DATES:  The  regional  meetings  will  be 
held  on  February  11. 1999  in  the  District 
of  Columbia,  February  17, 1999  in  Sa^ 
Francisco,  California,  and  February  19, 
1999  in  Denver.  Colorado. 
ADDRESSES:  Marianne  R.  Phelps,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW  (ROB-3,  Room  4082). 
Washington,  EX:  20202-5257. 
Telephone:  (202)  708-5547. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  R.  Phelps  at  (202)  708-5547  or 
E-Mail  to  DistanceDemo@ed.gov. 
Information  regarding  the  program  can 
also  be  found  on  the  Web  site  of  the 
Department  of  Education  (http:// 
www.ed.gov).  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD)  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  7,  1998,  President  Clinton 
signed  into  law  Pub.  L.  105-244,  the 
Higher  Education  Amendments  of  1998, 
amending  the  Higher  Education  Act  of 
1965  (HEA).  This  legislation  established 
the  Distance  Education  Demonstration 
Program.  Under  this  program,  up  to  a 
total  of  15  institutions,  systems  of 
institutions,  or  consortia  of  institutions 
may  offer  Title  IV,  HEA  financial 
assistance  to  students  enrolled  in 
distance  education  programs  without 
being  subject  to  certain  statutory  and 
regulatory  provisions,  which  the 
Secretary  may  waive,  upon  their 
request.  As  described  in  section  486(a) 
of  the  HEA,  the  purpose  of  the  program 
is  to — 

(1)  Allow  demonstration  programs 
that  are  strictly  monitored  by  the 
Department  of  Education  to  test  the 
quality  and  viability  of  expanded 
distance  education  programs  currently 
restricted  under  this  Act; 

(2)  Provide  for  increased  student 
access  to  higher  education  through 
distance  education  programs;  and 

(3)  Help  determine  the — 

(A)  Most  effective  means  of  delivering 
quality  education  via  distance  education 
course  offerings; 
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(B)  Specific  statutory  and  regulatory 
requirements  which  should  be  altered  to 
provide  greater  access  to  high  quality 
distance  education  programs;  and 

(C)  Appropriate  level  of  federal 
assistance  for  students  enrolled  in 
distance  education  programs. 

The  Secretary  anticipates  pubUshing  a 
notice  inviting  applications  for 
participation  in  the  Distance  Education 
Demonstration  Program  in  the  Federal 
Register  during  the  first  w^eek  of 
February,  1999.  This  notice  will  specify 
the  eligibility  requirements  for 
participation  in  the  Distance  Education 
Demonstration  Program,  the  statutory 
and  regulatory  provisions  that  may  be 
waived,  the  application  requirements, 
and  the  criteria  that  will  be  used  to 
select  participants. 


Regional  Hearings 

Interested  parties  are  invited  to  attend 
three  regional  meetings  that  will 
provide  advice  and  technical  assistance 
about  applying  to  participate  in  the 
Distance  Education  Demonstration 
Program  and  providing  Federal  financial 
aid  to  students  enrolled  in  distance 
education  programs.  The  regional 
meetings  will  begin  with  a  brief 
description  of  eligibility  requirements 
for  the  Distance  Education 
Demonstration  Program  and  the 
application  and  selection  processes  for 
this  program.  Then,  individuals  will  be 
provided  an  opportunity  to  ask 
questions  regarding  the  application 
process  and  other  matters  relating  to  the 
Distance  Education  Demonstration 
Program.  Department  of  Education  staff 
with  expertise  on  various  issues  relating 
to  the  Distance  Education 
Demonstration  Program  will  be 
available  to  answer  these  questions. 

Questions  regarding  eligibility  and 
administration  of  Title  IV.  HEA  student 
financial  assistance  programs  may  be 
relevant  to  institutions'  interest  in 
applying  for  the  Distance  Education 
EJemonstration  Program.  Accordingly, 
during  the  course  of  the  meeting, 
Department  staff  vdll  also  address 
questions  that  relate  generally  to  the 
administration  of  aid  in  distance 
education  programs. 

The  Department  of  Education  has 
reserved  a  limited  number  of  hotel 
rooms  at  each  of  the  following  hotels  at 
a  special  government  per  diem  room 
rate.  To  reserve  these  rates,  be  certain  to 
inform  the  hotel  that  you  are  attending 
the  regional  hearings  with  the 
Department  of  Education. 

The  hearing  sites  are  accessible  to 
individuals  with  disabilities.  The 
Department  will  provide  a  sign  language 
interpreter  at  each  of  the  scheduled 
hearings.  An  individual  with  a 


disability  who  will  need  an  auxiliary 
aid  or  service  other  than  an  interpreter 
to  participate  in  the  meeting  (e.g., 
assistive  listening  device,  or  materials  in 
an  alternative  format)  should  notify  the 
contact  person  listed  in  this  notice  at 
least  two  weeks  before  the  scheduled 
meeting  date.  Although  the  Etepartment 
will  attempt  to  meet  a  request  received 
after  that  date,  the  requested  auxiliary 
aid  or  service  may  not  be  available 
because  of  insufficient  time  to  arrange 
it.  Dates.  Times,  and  Locations  of 
Regional  Hearings. 

1.  February  11.  1999.  9  a.m.  to  1  p.m.. 
Washington  Plaza  Hotel.  10  Thomas 
Circle,  NW,  Washington,  DC  20005.  Call 
(202)  842-1300  for  hotel  reservations. 
Sleeping  room  rate:  $115  plus  taxes. 
Reservations  must  be  made  by  January 
28th. 

2.  February  17,  1999,  9  a.m.  to  1  p.m.. 
The  Holiday  Inn  Golden  Gateway,  1500 
Van  Ness  Avenue.  San  Francisco, 
California  94109.  Call  1-800-Holiday  or 
(415)  441-4000  for  hotel  reservations. 
Sleeping  room  rates:  $129  plus  taxes. 
Reservations  must  be  made  by  February 
3rd. 

3.  February  19.  1999.  9  a.m.  to  1  p.m.. 
The  Adams  Marc  Hotel,  1550  Court 
Place,  Denver,  Colorado  80202.  Call  1- 
303-893-3333  for  hotel  reservations. 
Sleeping  room  rate:  $80  plus  taxes. 
Reservations  must  be  made  by  February 
5th. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  Text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg/htm 
http://ocfo.ed.gov/fedreg/html 

To  use  the  pdf,  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Govenunent  Printing  Office  toll 
free  at  1-888-293-6498. 

Authority:  Sec.  488  of  Pub.  L.  105-244, 
enacted  October  7, 1 998. 

Dated:  February  2, 1999. 
David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 

Education. 

(PR  Doc.  99-2917  Filed  2-5-99;  8:45  am) 

BILUNO  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 6»-000] 

ANR  Pipeline  Company;  Notice  of 
Request  Under  Blanket  Authorization 

February  2, 1999. 

Take  notice  that  on  January  21,  1999, 
ANR  Pipeline  Company  (ANR,  500 
Renaissance  Center,  Detroit.  Michigan 
48243,  filed  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211)  for  authorization  to  construct 
and  operate  an  interconnection  between 
ANR  and  Associated  Electric 
Cooperative,  Inc.  (AECI)  in  Nodaway 
County,  Missouri,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically,  ANR  would  construct 
and  operate  two  10-inch  tap  valve 
assemblies  and  osolating  fianges,  one 
each  on  ANR's  24-inch  mainline  and 
loopline;  one  4-inch  and  one  6-inch 
turbine  meter;  a  2-inch  positive 
displacement  meter;  an  electronic 
measurement  system;  regulation  and 
heater  equipment;  and  approximately 
400  feet  of  10-inch  pipe  at  an  estimated 
cost  of  $659,000.  ANR  proposes  to  tie 
the  proposed  interconnection  in  with  a 
0.5-mile  10-inch  Hne  that  AECI's  would 
construct  to  connect  to  its  power  plant. 
ANR  contends  that  the  interconnection 
would  provide  a  maximum  daily 
volume  of  57  Mmcf  (through  firm  and 
interruptible  services)  to  AECI's 
proposed  power  plant  in  Nodaway 
County.  ANR  indicates  that  these 
deliveries  would  be  within  the 
certificated  entitlements  of  the 
customer. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
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authorization  )ursuant  to  Section  7  of 

the  Natural  Ci  Act. 

David  P.  BoergeH. 

Secretary  I 

[FR  Doc.  9&-2921  Filed  2-5-99:  8:45  am) 

BILUNQ  COOE  67l4-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  T 

[Docket  Nos.  OA97-97-004;  OA97-467-004; 
OA97-452-004;iOA97-402-004;  and  OA97- 
460-004] 

Atlantic  City  Electric  Company; 
Delmarva  Powier  and  Light  Company; 
Rochester  Gas  and  Electric  Corp.; 
Louisville  Gaa  and  Electric  Company; 
Kentucl(y  Utilities  Company;  Notice  of 
Filing 

lanuary  27, 1999. 

Take  notice  that  above-named 
companies  eac^i  filed  revised  standards 
of  conduct  on  |anuary  19,  1999  in 
response  to  thi  Commission's  December 
18, 1998  Qrdef  on  Rehearing  and 
Clarification.  85  FERC  161,  382  (1998). 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  ot  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedurel(18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
February  11,  1B99.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will,  not  serve  to  make 
protestants  patties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  mojion  to  intervene.  Copies 
of  this  filing  an  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Wa|son,  Jr., 
Acting  Secretaryf 

[FR  Doc.  99-287t}  Filed  2-5-99:  8:45  am) 
BILUNQ  COOE  STItUi-M 
* • 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RPt9-21 1-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 


February  2, 199!  i 
Take  notice 
Colorado  Interstate 


that  on  January  29,  1999. 
Gas  Company  (CIG), 


tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  tariff  sheets  listed  on 
Appendix  A  attached  to  the  filing,  to  be 
effective  March  1,  1999. 

CIG  states  that  the  purpose  of  this 
filing  is  to  set  forth  the  pro  forma 
service  agreements  contained  in  its  tariff 
the  specific  types  of  discounts  that  CIG 
may  agree  to  enter  into  with  its 
shippers. 

CIG  further  states  that  copies  of  this 
filing  have  been  served  on  WIC's 
jurisdictional  customers  and  public 
bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-2927  Filed  2-5-99;  8:45  am) 
BILUNQ  COOE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Ooclcet  No.  ER96-2921-012] 

Dulte  Energy  Trading  and  Marketing, 
LLC;  Notice  of  Filing 

February  2, 1999. 

Take  notice  that  on  January  14,  1999, 
Duke  Energy  Trading  and  Marketing, 
L.L.C.,  tendered  for  filing  Notification  of 
Change  in  Status.  Duke  Energy  Trading 
and  Marketing,  L.L.C.,  seeks  to  notify 
the  Commission  that  it  has  agreed  to 
acquire  NP  Energy  Inc.,  a  power 
marketer. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 


and  protests  should  be  filed  on  or  before 

February  12,  1999.  Protests  will  be 

considered  by  the  Commission  to 

determine  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-2930  Filed  2-5-99;  8:45  am) 

BILUNQ  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-21 2-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

February  2, 1999. 

Take  notice  that  on  January  29,  1999, 
El  Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1-A,  the  following  revised 
tariff  sheets  to  become  effective  March 
1. 1999: 

Second  Revised  Sheet  No.  289 
Fourth  Revised  Sheet  No.  290 

El  Paso  states  that  the  tariff  sheets  are 
being  filed  to  revise  El  Paso's  right-of- 
first-refusal  (ROFR)  provisions  to 
shorten  the  process  and  make  it  more 
practical.  The  modified  ROFR 
provisions  conform  to  El  Paso's  capacity 
release  program,  making  it  easier  for 
shippers  to  use. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  shippers  on  El 
Paso's  system  and  interested  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Reference 

Room. 

David  P.  Boergera, 

Secretary. 

(FR  Doc.  99-2928  Filed  2-5-99;  8:45  am) 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 82-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Application  for  Abandonment 

February  2, 1999. 

Take  notice  that  on  January  28, 1999, 
Koch  Gateway  Pipeline  Company 
(Koch),  P.O.  Box  1478,  Houston,  Texas 
77251  filed  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  and 
Part  157  of  the  Commission's 
Regulations  requesting  permission  and 
approval  to  abandon  in  place  by  sale  to 
Creole  Gas  Pipeline  Corporation 
(Creole),  a  Louisiana  intrastate  gas 
pipeline  company,  certain  pipeline 
transmission,  gathering  and  related 
compression  and  appurtenant  facilities 
(commonly  known  as  the  Gloria 
Facilities)  located  in  Lafourche,  St. 
Bernard,  Plaquemines,  St.  Charles, 
Jefferson  and  Terrebonne  Parishes, 
Louisiana.  The  application  is  on  file 
writh  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  23,  1999,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 


time  required  herein,  if  the  Commission 
on  its  ovra  review  of  the  matter  finds 
that  permission  and  approval  for  the 
proposed  abandonment  are  required  by 
the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Koch  to  appear  or  to  be 
represented  at  the  hearing. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-2923  Filed  2-5-99;  8:45  ami 
BILUNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Doclcet  No.  EC9&-27-000] 

Maine  Public  Service  Company  and 
Energy  Atlantic,  LLC;  Notice  of  Filing 

January  28, 1999. 

Take  notice  that  on  January  20,  1999, 
Maine  Public  Service  Company  (MPS) 
and  Energy  Atlantic,  LLC  (Energy 
Atlantic),  a  wholly-owned  subsidiary  of 
MPS,  tendered  for  filing  an  application 
under  section  203  of  the  Federal  Power 
Act  for  MPS  to  dispose,  by  transfer  to 
Energy  Atlantic,  of  MPS's  FERC  Rate 
Schedule  No.  29,  a  power  sales 
agreement  for  the  sale  of  energy  and 
capacity  by  MPS  to  Houlton  Water 
Company. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  January  19, 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-2872  Filed  2-5-99;  8:45  ami 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP98-404-003] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Filing 

February  2, 1999.    . 

Take  notice  that  on  January  29,  1999, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  to  become  effective  March 
17,  1999: 

Substitute  Second  Revised  Sheet  No.  98 
Substitute  Third  Revised  Sheet  No.  99 
2nd  Substitute  Original  Sheet  No.  99A 
2nd  Substitute  Original  Sheet  No.  998 
2nd  Substitute  Original  Sheet  No.  99C 
2nd  Substitute  Original  Sheet  No.  99D 
2nd  Substitute  Original  Sheet  No.  99E 
Original  Sheet  No.  99F 
Original  Sheet  No.  99G 
Substitute  Second  Revised  Sheet  No.  185 

MRT  states  that  the  purpose  of  this 
filing  is  to  set  forth  the  method  MRT 
vkrill  use  to  allocate  firm  capacity  that 
becomes  available  for  subscription  on 
MRT's  system.  MRT  states  that  the 
revised  tariff  sheets  are  in  response  to 
concerns  and  suggestions  made  at  the 
Technical  Conference  and  the  concerns 
noted  in  the  Commission  order  of 
October  14. 1998. 

MRT  states  that  a  copy  of  this  filing 
is  being  mailed  to  each  of  MRT's 
customers  and  to  the  state  commissions 
of  Arkansas,  Illinois  and  Missouri. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-2924  Filed  2-5-99;  8:45  am] 
BILUNG  CODE  '717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Eneiigy  Regulatory 
Commission 

[Docket  No.  RP99-68-002] 

NorAm  Gas  transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

February  2, 19(9. 

Take  notice  that  on  January  28, 1999, 
NorAm  Gas  Transmission  Company 
(ANGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  TaHff,  Fourth  Revised 
Volume  No.l.  the  following  tariff  sheet 
to  be  effectivf!  November  1,  1998: 

Substitute  First  Revised  Sheet  No.  208A 

ANGT  status  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission!  Letter  Order  issued 
January  15, 1P99  in  Docket  No.  RP99- 
68-001. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Enercy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426.  in  acdordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  1\11  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commisaon's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but]  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  thi^  filing  are  on  file  with  the 
Commission  land  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boer|ers, 
Secretary.        , 

|FR  Doc.  99-2^26  Filed  2-5-99;  8:45  am] 
BILUNQ  CODE  61h7-«1-«l 


upgraded  replacement  facilities,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northwest  states  that  as  a  result  of  the 
proposed  upgrade,  the  maximum  design 
capacity  of  the  meter  station  would 
increase  from  approximately  8,300  Dth 
per  day  to  approximately  10,650  Dth  per 
day.  Northwest  also  estimates  the  cost  of 
the  proposed  upgrade  to  be 
approximately  $2,000. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and-not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretory. 

IFR  Doc.  99-2922  Filed  2-5-99;  8:45  am] 
WLUNG  CODE  S717-01-M 


f 


DEPARTME^  OF  ENERGY 

Federal  Ene^y  Regulatory 
Commission 

[Docket  No.  Cl>9&-1 77-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Request  Under  Blanket 
Authorization 

February  2.  1099. 

Take  notiqe  that  on  January  27,  1999, 
Northwest  Pipeline  Corporation 
(Northwest)  |295  Chipeta  Way,  Salt  Lake 
City,  Utah  8'  H58,  filed  in  Docket  No. 
CP98-177-GD0  a  request  pursuant  to 
Sections  15^.205  and  157.216  and  211 
of  the  Comn  ission's  Regulations  under 
the  Natural  i  ;as  Act  (18  CFR  157.205, 
157.216,  an(  211)  for  authorization  to 
abandon  cer  ain  existing  undersized 
facilities  an<  to  construct  and  operate 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-640-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Meeting 

February  2, 1999. 

At  the  request  of  U.S.  Representative 
Bill  Pascrell,  Jr.,  of  New  Jersey, 
Commission  staff  will  attend  a  meeting 
on  February  8,  1999,  to  describe  the 
Commission's  environmental  processes 
and  procedures.  The  meeting  will  be 
held  at  the  former  Assembly  of  God 
Church  in  Nutley,  New  Jersey,  located  at 
the  comer  of  Bloomfield  and  Milton 
Avenues.  The  meeting  will  begin  at  8:00 
PM  and  adjourn  no  later  than  10:00  PM. 

Additional  information  about  the 
meeting  is  available  from  Paul  McKee  in 
the  Commission's  Office  of  External 
Affairs  at  (202)  208-1088. 
David  P.  Boegers, 
Secretary. 

(FR  Doc.  99-2874  Filed  2-5-99;  8:45  am] 
BILUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  TM99-4-29-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

February  2, 1999. 

Take  notice  that  on  January  27, 1999 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1, 
certain  revised  tariff  sheets,  which  tariff 
sheets  are  enumerated  in  Appendix  A 
attached  to  the  filing,  to  be  effective 
December  1,  1998,  January  1,  1999  and 
February  1,  1999. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to  transportation  service 
purchased  from  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  under  its  Rate 
Schedule  FT  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  under  Transco's  Rate  Schedule 
FT-NT,  and  storage  service  purchased 
from  CNG  Transmission  Corporation 
(CNG)  under  its  Rate  Schedule  GSS  the 
costs  of  which  are  included  in  the  rates 
and  charges  payable  under  Transco's 
Rate  Schedules  GSS  and  LSS. 

Transco  states  that  the  filing  is  being 
made  pursuant  to  tracking  provisions 
under  Section  4  of  Transco's  Rate 
Schedule  FT,  Section  3  of  Transco's 
Rate  Schedule  GSS  and  Section  4  of 
Transco's  Rate  Schedule  LSS. 

Transco  states  that  included  in 
Appendices  B  and  C  attached  to  the 
filing  are  the  explanations  of  the  rate 
changes  and  details  regarding  the 
computation  of  the  revised  Rate 
Schedule  FT-NT,  GSS  and  LSS  rates. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  FT-NT, 
GSS  and  LSS  customers  and  interested 
State  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  99-2929  Filed  2-5-99;  8:45  am] 

BILUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pocket  No.  RP99-21 0-000] 

Viking  Gas  Transmission  Company; 
Notice  of  Filing 

February  2, 1999. 

Take  notice  that  on  January  29, 1999, 
Viking  Gas  Transmission  Company 
(Viking)  tendered  for  filing  a  report  of 
penalty  revenues  and  credits  for  the 
period  of  November  1,  1997  through 
October  31,  1998. 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
(FR  Doc.  99-2925  Filed  2-5-99;  8:45  am] 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  ER96-1303-011,  et  a!.] 

Eagle  Gas  Marketing  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

January  29, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Eagle  Gas  Marketing  Company 

[Docket  No.  ER96-1 503-0111 

Take  notice  that  on  January  15,  1999, 
the  above-mentioned  power  marketer 
filed  a  quarterly  report  with  the 
Commission  in  the  above-mentioned 
proceeding  for  information  only.  This 
filing  is  available  for  public  inspection 
and  copying  in  the  Public  Reference 
Room  or  on  the  internet  under  Records 
biformation  Management  System 
(RIMS)  for  vievkdng  and  downloading. 

2.  InterCoast  Power  Marketing  Co.; 
Atlanta  Gas  Light  Services,  Inc.;  CU 
Power  Canada  Limited;  North 
American  Energy  Conservation  Inc.; 
The  Green  Power  Connection,  Inc.; 
Electrade  Corporation;  NYSEG 
Solutions,  Inc. 

[Docket  Nos.  ER94-6-012;  ER97-542-006; 
ER98-4582-001;  ER94-1 52-020  and  EL94- 
9-000;  ER97-3888-006;  ER94-1478-014;  and 
ER99-220-0001 

Take  notice  that  on  January  26,  1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  internet 
under  Records  Information  Management 
System  (RIMS)  for  viewing  and 
downloading. 

3.  The  Furst  Group,  Inc.;  Advantage 
Energy,  Inc.;  Mid  American  Natural 
Resources,  Inc.;  Cook  Inlet  Energy 
Supply;  Keystone  Energy  Services,  Inc.; 
Astra  Power,  LLC;  FirstEnergy  Trading 
and  Power  Marketing,  Inc.;  Niagara 
Energy  &  Steam  Co.,  Inc.;  Seagull  Power 
Services  Inc.;  Alpena  Power  Marketing, 
L.L.C.;  Central  Hudson  Enterprises 
Corporation 

[Docket  Nos.  ER98-2423-001;  ER97-2758- 
004;  ER95-1423-000;  ER96-141(M)12; 
ER97-3053-005;  ER98-3378-003;  ER95- 
1295-011;  ER97-1414-004;  ER9&-342-011; 
ER97-4745-O05;  and  ER97-2869-006] 

Take  notice  that  on  January  25,  1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  internet 
imder  Records  Information  Management 
System  (RIMS)  for  viewing  and 
downloading. 


4.  Hafislund  Energy  Trading  LLC;  TECO 
EnergySource,  Inc.;  Golden  Valley 
Power  Company;  Granger  Energy, 
L.L.C.;  Sparc,  L.L.C.;  Rocky  Mountain 
Natural  Gas  &  Electric  L.L.C;  Black 
Hills  Energy  Resources,  Inc.;  WPS 
Energy  Services,  Inc.;  ProLiance 
Energy,  LLC;  COM/Energy  Marketing, 
Inc.;  Cogentrix  Enei^y  Power 
Marketing,  Inc.;  AYP  Energy,  Inc.;  CSW 
Energy  Services,  Inc. 

[Docket  Nos.  ER98-2535-001;  ER96-1563- 
012;  ER98-4334-001;  ER97-4240-002: 
ER9&-2671-O01:  ER98-3 108-001;  ER95- 
1415-006;  ER96-1088-021:  ER97-420-008; 
ER98-449-004;  ER95-1739-014;  ER96- 
2673-009;  and  ER98-2075-004J 

Take  notice  that  on  January  25,  1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  internet 
under  Records  Information  Management 
System  (RIMS)  for  viewing  and 
downloading. 

5.  FPL  Energy  Power  Marketing,  Inc.; 
FPL  Energy  Maine  Hydro,  Inc.;  FPL 
Energy  Mason,  LLC;  FPL  Energy 
Wyman,  LLC;  FPL  Energy  Wyman  IV, 
LLC;  FPL  Energy  AVEC,  LLC 

(Docket  Nos.  ER9&-3566-000  and  ER98- 
3566-001;  ER98-3511-000  and  ER98-3511- 
001;  ER98-3562-000  and  ER98-3562-0O1; 
ER98-3563-001;  ER98-3564-001  and  ER98- 
3565-001) 

Take  notice  that  on  January  26,  1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  internet 
under  Records  Information  Management 
System  (RIMS)  for  viewing  and 
dowrnloading. 

6.  Yadkin,  Inc. 

[Docket  No.  ER99-1461-000] 

Take  notice  that  on  January  26, 1999, 
Yadkin,  Inc.  tendered  for  filing  a 
summary  of  activity  for  the  quarter 
ending  December  31,  1998. 

Comment  date:  February  16,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PECO  Energy  Company 

[Docket  No.  ER99-1 464-000) 

Take  notice  that  on  January  26,  1999. 
PECO  Energy  Company  (PECO)  filed  a 
summary  of  transactions  made  during 
the  fourth  quarter  of  calendar  year  1998 
under  PECO's  Electric  Tariff  Original 
Volume  No.  1  accepted  by  the 
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Commission  in  Docket  No.  ER95-770- 
000,  as  subsequently  amended  and 
accepted  by  tke  Commission  in  Docket 
No.  ER97-31(-O00. 

Comment  c  ate:  February  16, 1999,  in 
accordance  w  ith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Eiwood  Marketing,  LLC 

IDocket  No.  ER99-1465-000I 

Take  noticej  that  on  January  26,  1999, 
Eiwood  Marketing.  LLC  tendered  for 
filing  its  prop  Dsed  FERC  Electric  Rate 
Schedule  No.  1  and  requested  certain 
waivers  of  th«  Commission  Regulations. 

Comment  aate:  February  12,  1999,  in 
accordance  w  ith  Standard  Paragraph  E 
at  the  end  of  I  his  notice. 

9.  Baltimore  Oas  and  Electric  Company 

(Docket  No.  ER69-1 466-000] 

Take  notice  that  on  January  26,  1999, 
Baltimore  Gas;  and  Electric  Company 
(BGE),  tendered  for  filing  a  Service 
Agreement  w  th  Citizens  Power  Sales, 
dated  Novem  jer  30,  1998  under  BGE's 
FERC  Electric  Tariff  Original  Voliune 
No.  3  (Tariff).  Under  the  tendered 
Service  Agreement,  BGE  agrees  to 
provide  services  to  Citizens  Power  Sales 
imder  the  pre  visions  of  the  Tariff. 

BGE  requests  an  effective  date  of 
November  301  1998.  for  the  Service 
Agreement.  pGE  states  that  a  copy  of  the 
filing  was  serK^ed  upon  the  Public 
Service  Commission  of  Maryland. 

Comment  ^ate:  February  12.  1999,  in 
"accordance  with  Standard  Paragraph  E 
at  the  end  of  mis  notice. 

10.  Baltimor4  Gas  and  Electric 
Company       j 

IDocket  No.  £1^99-1467-000] 

Take  notic*  that  on  January  26, 1999, 
Baltimore  Gas  and  Electric  Company 
(BGE),  tendeled  for  filing  a  Service 
Agreement  w  ith  Exelon  Energy,  dated 
January  4, 1939  under  BGE's  FERC 
Electric  Tariff  Original  Volume  No.  3 
(Tariff).  Undir  the  tendered  Service 
Agreement,  BGE  agrees  to  provide 
services  to  Exelon  Energy  under  the 
provisions  of  the  Tariff. 

BGE  requests  an  effective  date  of 
January  4,  19B9,  for  the  Service 
Agreement.  BGE  states  that  a  copy  of  the 
filing  was  served  upon  the  Public 
Service  Comfnission  of  Maryland. 

Comment  date:  February  12, 1999,  in 
accordance  \  rith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Niagara  4ohawk  Power 
Corporation 

(Docket  No.  El  ^99-1469-000] 

Take  notice  that  on  January  26,  1999, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mo  lawk),  tendered  for  filing 


with  the  Federal  Energy  Regulatory 
Commission  an  executed  Transmission 
Service  Agreement  between  Niagara 
Mohawk  and  PG&E  Energy  Services 
Corporation  (PG&E).  This  Transmission 
Service  Agreement  specifies  that  PG&E 
has  signed  on  to  and  has  agreed  to  the 
terms  and  conditions  of  Niagara 
Mohawk's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000.  This  Tariff,  filed  with  FERC  on  July 
9. 1996,  will  allow  Niagara  Mohawk  and 
PG&E  to  enter  into  separately  scheduled 
transactions  under  which  Niagara 
Mohawk  will  provide  transmission 
service  for  PG&E  as  the  parties  may 
mutually  agree. 

Niagara  Mohawk  requests  an  effective 
date  of  January  8.  1999.  Niagara 
Mohawk  has  requested  waiver  of  the 
notice  requirements  for  good  cause 
shown. 

Niagara  Mohawk  has  served  copies  of 
the  filing  upon  the  New  York  State 
Public  Service  Commission  and  PG&E. 

Comment  date:  February  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Sempra  Energy  Trading  Corp. 

[Docket  No.  ER99-1473-0O0] 

Take  notice  that  on  January  26,  1999, 
Sempra  Energy  Trading  Corp.  (SET), 
tendered  for  filing  pursuant  to  Rule  205. 
18  CFR  285.205,  a  petition  for  blanket 
waivers  and  blanket  approvals  imder 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  12  (Ancillary 
Services — Arizona  and  Nevada)  to  be 
effective  without  suspension. 

SET  intends  to  sell  certain  ancillary 
services  at  wholesale  to  fouur 
transmission  providers — Arizona  Public 
Service  Company,  Tucson  Electric 
Power  Company,  Salt  River  Project,  and 
Nevada  Power  Company — and  to  their 
transmission  customers  who  opt  to  self- 
procure.  The  ancillary  services  that  SET 
proposes  to  sell  are  Regulation  and 
Frequency  Control,  Spinning  Reserve 
Service,  and  Supplemental  Reserve 
Service.  SET  proposes  to  sell  these 
services  subject  to  rates,  terms  and 
conditions  to  be  negotiated  with  the 
buyer.  Rate  Schedule  No.  12  provides 
for  the  sale  of  the  foregoing  ancillary 
services  at  market-based  rates. 

SET  states  that  it  has  served  copies  of 
its  filing  on  the  Nevada  Public  Utilities 
Commission  and  on  the  Arizona 
Corporation  Commission. 

Comment  date:  February  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  Indeck-Fepperell  Power  Associates, 
Inc. 

IDocket  No.  ER99-1474-000] 

Take  notice  that  on  January  26.  1999, 
Indeck-Pepperell  Power  Associates.  Inc. 
(Indeck-Pepperell).  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  a  Power  Purchase  and  Sale 
Agreement  between  Indeck  Pepperell 
and  Select  Energy.  Inc.  (Select),  dated 
December  10. 1998.  for  service  under 
Indeck  Pepperell's  Rate  Schedule  FERC 
No.  i; 

Indeck  Pepperell  requests  that  the 
Service  Agreement  be  made  effective  as 
of  December  10,  1998. 

Comment  date:  February  12. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  New  England  Power  Company 

[Docket  No.  ER99-1476-0001 

Take  notice  that  on  January  26, 1999, 
New  England  Power  Company 
submitted  for  filing  its  response  to  the 
Commission's  order  in  North  American 
Electric  Reliability  Council,  85  FERC  1 
61,353  (1998). 

Comment  date:  February  25. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Industrial  Energy  Applications,  Inc. 

[Docket  No.  ER99-1477-0001 

Take  notice  that  on  January  26,  1999, 
Industrial  Energy  Applications,  Inc. 
(lEA).  filed  with  the  Commission  a 
Notice  of  Cancellation  of  lEA's  Rate 
Schedule  FERC  No.  1,  which  authorizes 
lEA  to  sell  electricity  at  market-based 
rates. 

lEA  requests  that  the  cancellation  be 
made  effective  as  of  January  1.  1999. 
and  seeks  waiver  of  the  Commission's 
notice  reqmrements.  lEA  states  that 
there  are  no  current  purchasers  under 
Rat6  Schedule  No.  1 .  who  would  be 
affected  by  the  cancellation. 

Comment  date:  February  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER99-1489-0001 

Take  notice  that  on  January  26, 1999, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 
for  filing  a  Service  Agreement  for 
Market  Rate  Power  Sales  with  PP&L, 
Inc..  under  its  FERC  Electric  Tariff  No. 
8. 

Central  Vermont  requests  waiver  of 
the  Commission's  Regulations  to  permit 
the  service  agreement  to  become 
effective  on  January  27. 1999. 
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Comment  date:  February  12, 1999,  in 
accordance  with  Standard  Peiragraph  E 
at  the  end  of  this  notice. 

17.  Lyndell  E.  Maddox;  Mark  C.  Cowan; 
J.  Stephen  Gilbert 

(Docket  Nos.  ID-3137-002;  ID-3141-002; 
and  ID-3147-001) 

Take  notice  that  on  January  19, 1999, 
PG&E  Energy  Trading — Power  Holdings 
Corporation  (PGET),  with  its  principal 
place  of  business  at  1100  Louisiana, 
Suite  1000,  Houston,  Texas  77002  filed 
with  the  Federal  Energy  Regulatory 
Commission  a  Notice  of  Changes  with 
respect  to  interlocking  positions  held  by 
the  above-named  individuals. 

Comment  date:  February  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Allegheny  Power  Service 
Corporation;  Monongahela  Power 
Company;  The  Potomac  Edison 
Company;  West  Penn  Power  Company; 
American  Electric  Power  Service 
Corporation;  Appalachian  Power 
Company;  Columbus  Southern  Power 
Company;  Indiana  Michigan  Power 
Company;  Kentucky  Power  Company; 
Kingsport  Power  Company;  Ohio  Power 
Company;  Wheeling  Power  Company; 
Commonwealth  Edison  Company; 
Commonwealth  Edison  Company  of 
Indiana,  Inc.;  Consolidated  Edison 
Company  of  New  York,  Inc.;  Illinois 
Power  Company;  Wisconsin  Electric 
Power  Company 

(Docket  Nos.  OA97-117-008;  OA97-408- 
007;  OA97-459-008;  OA97-279-O07;  OA97- 
126-007;  and  OA97-216-0071 

Take  notice  that  the  companies  listed 
in  the  above-captioned  dockets 
submitted  revised  standards  of  conduct 
and/or  revised  the  organizational  cheuls 
and  job  descriptions  posted  on  OASIS 
in  response  to  the  Commission's 
December  18,  1998  order  on  standards 
of  conduct. ' 

The  December  18,  1998  order 
accepted  the  standards  of  conduct 
submitted  by  Illinois  Power  Company 
and  Wisconsin  Electric  Power  Company 
but  required  them  to  revise  their 
organizational  charts  and  job 
descriptions  posted  on  OASIS  within  30 
days.  These  companies  did  not  make 
any  filings  with  the  Commission  (nor 
were  they  required  to).  However,  by  this 
notice,  the  public  is  invited  to 
intervene,  protest  or  comment  regarding 
their  revised  organizational  charts  and 
job  descriptions. 

Comment  date:  February  16,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


19.  Western  Resources,  Inc. 

[Docket  No.  OA97-312-003| 

Take  notice  that  Western  Resources, 
Inc.,  submitted  revised  standards  of 
conduct  on  January  7  and  19,  1999  in 
response  to  the  Commission's 
September  29,  1998  Order  on  Standards 
of  Conduct,  85  FERC  1 61,382  (1998). 

Comment  date:  February  16,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  fiUngs  are  on  file  writh  the 
Commission  and  are  available  for  public 
inspection. 

David  P.  Boei^rs. 

Secretary. 

[FR  Doc.  99-2919  Filed  2-5-99;  8:45  amj 

BILUNO  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 


'  Allegheny  Power  Service  Corporation,  85  FERC 
161,390(1998). 


[Docket  No.  ER99-1 493-000,  et  al.] 

Indeck-Pepperell  Power  Associates, 
Inc.,  et  a!.;  Electric  Rate  and  Corporate 
Regulation  Filings 

February  1,1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Indeck-Pepperell  Power  Associates, 
Inc. 

(Docket  No.  ER99-1 493-000] 

Take  notice  that  on  January  21, 1999, 
Indeck-Pepperell  Power  Associates,  Inc. 
(IPA)  tendered  for  filing  a  summary  of 
activity  for  the  quarter  ending  Etecember 
31,  1998. 

Comment  date:  February  16,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  No.  ER99-1494-000| 

Take  notice  that  on  January  26.  1999, 
New  York  State  Electric  &  Gas 
Corporation  filed  the  Summary  of 
Quarterly  Activity  for  the  calendar  year 
quarter  ending  December  31, 1998 
pursuant  to  Section  205  of  the  Federal 
Power  Act,  16  U.S.C.  §  824d  (1985),  and 
Part  35  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  Part  35, 
and  in  accordance  with  Ordering 
Paragraph  J  of  the  Federal  Energy 
Regulatory  Commission's  December  14, 
1998  order  in  Docket  No.  ER99-221- 
000. 

Comment  date:  February  16.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Mountainview  Power  Company 

(Docket  No.  ER99-1 495-000) 

Take  notice  that  on  January  26, 1999. 
Mountainview  Power  Company 
(Mountainview)  tendered  for  filing 
pursuant  to  the  Commission's  October 
16,  1998  Order  issued  in  Docket  ER98- 
4301-000.  Mountainview's  quarterly 
transaction  report  for  the  calendar 
quarter  ending  December  31,  1998. 

Comment  date:  February  16,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Riverside  Canal  Power  Company 

(Docket  No.  ER99-1496-000| 

Take  notice  that  on  January  26,  1999, 
Riverside  Canal  Power  Company 
(Riverside)  tendered  for  filing  pursuant 
to  the  Commission's  October  16,  1998 
Order  issued  in  Docket  ER98-4302-000, 
Riverside's  quarterly  transaction  report 
for  the  calendar  quarter  ending 
December  31,  1998. 

Comment  date:  February  16,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  NGE  Generation.  Inc. 

(Docket  No.  ER99-1 502-000] 

Take  notice  that  on  January  27. 1999, 
NGE  Generation,  Inc.  filed  the  Summary 
of  Quarterly  Activity  for  the  calendar 
year  quarter  ending  December  31,  1998, 
pursuant  to  Section  205  of  the  Federal 
Power  Act,  16  U.S.C.  §  824d  (1985),  and 
Part  35  of  the  Commission's 
Regulations,  18  CFR  Part  35,  and  in 
accordance  with  Ordering  Paragraph  J  of 
the  Federal  Energy  Regulatory 
Commission's  June  9,  1997  order  in 
Docket  No.  ER97-2518-000. 

Comment  date:  February  16,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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6.  Tucson  Elef:tric  Power  Company 

IDocket  No.  ER)9-1 503-0001 

Take  noticq  that  on  January  27.  1999, 
Tucson  Electuic  Power  Company 
(Tucson),  tendered  for  filing  a 
Transaction  Report  regarding  power 
purchases  and  sales  under  its  Market- 
Based  Power  Bales  Tariff  for  Affiliate 
Sales  for  quarjter  ended  December  31, 
1998. 

Comment  4ate:  February  16, 1999,  in 
accordance  vkxh.  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Tucson  Elep:tric  Power  Company 

[Docket  No.  ERB9-1 504-000] 

Take  noticd  that  on  January  27,  1999, 
Tucson  Electiic  Power  Company 
(Tucson),  tendered  for  filing  a 
Transaction  Report  regarding  power 
purchases  an^  sales  under  its  Market- 
Based  Power  feales  Tariff  for  quarter 
ended  December  31, 1998. 

Comment  date:  February  16.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  (his  notice. 

8.  Niagara  Mphawk  Power  Corporation 

(Docket  No.  £1^9-1505-0001 

Take  notici  that  on  January  27,  1999, 
Niagara  Moh|wk  Power  Corporation 
tendered  for  filing  its  Quarterly  Sales 
and  Services  Summary  for  the  quarters 
ending  September  30, 1998  and 
December  31 ;  1998  as  required  by  the 
Commission's  Order  dated  September 
25, 1996  in  Dbcket  No.  ER96-2585-000. 

A  copy  of  the  filing  has  been  served 
upon  the  NeW  York  Public  Service 
Commission.' 

Comment  (fate:  February  16, 1999,  in 
accordance  v^ith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  PacifiCorfj 

(Docket  No.  ER99-1 506-0001 

Take  notice  that  on  January  27, 1999. 
PacifiCorp  tendered  for  filing  in 
accordance  \yith  the  Commission's  June 
26,  1997  Order  under  FERC  Docket  No. 
ER97-2801-I)00,  a  Report  showing 
PacifiCorp's  transactions  under 
PacifiCorp's  FERC  Electric  Tariff, 
Original  Volume  No.  12  for  the  quarter 
ending  on  December  31, 1999. 

Copies  of  tiiis  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportatii  )n  Commission  and  the 
Public  Utilit  I  Commission  of  Oregon. 

Comment  ia(e;  February  16, 1999,  in 
accordance  \  irith  Standard  Paragraph  E 


at  the  end  of 


10.  Unitil  Pi^er 

IDocket  No 

Take  notide 
Unitil  Powti 


this  notice 


Corp. 

E|l99-1 511-0001 

that  on  January  28, 1999. 
Corp.  tendered  for  filing  a 


summary  of  activity  for  the  quarter 
ending  December  31, 1998. 

Comment  date:  February  17,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Fitchburg  Gas  and  Electric  Light 
Company 

IDocket  No.  ER99-1 51 2-000] 

Take  notice  that  on  January  28, 1999, 
Fitchburg  Gas  and  Electric  Light 
Company  tendered  for  filing  a  summary 
of  activity  for  the  quarter  ending 
December  31, 1998 

Comment  date:  February  17.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Great  Bay  Power  Corporation 

IDocket  No.  ER99-1517-0001 

Take  notice  that  on  January  28,  1999 
Great  Bay  Power  Corporation  tendered 
for  filing  a  revised  siunmary  of  activity 
for  the  quarter  ending  December  31, 
1998. 

Comment  date:  February  17, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Medical  Area  Total  Energy  Plant 
Plant,  Inc. 

IDocket  No.  ER99-1518-000] 

Take  notice  that  on  January  28,  1999, 
Medical  Area  Total  Energy  Plant,  Inc. 
(MATEP)  tendered  for  fifing  a  summary 
of  activity  for  the  quarter  ending 
December  31,  1998. 

Comment  date:  February  17, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  CLECO  Corporation 

IDocket  No.  ER99-1519-000] 

Take  notice  that  on  January  28,  1999, 
CLECO  Corporation,  tendered  for  filing 
CLECO  Corporation  Market  Based  Rate 
Tariff  MR-1,  the  quarterly  report  for 
transactions  undertaken  by  CLECO 
Corporation  for  the  quarter  ending 
December  31, 1998. 

CLECO  Corporation  states  that  a  copy 
of  the  filing  has  been  served  on  the 
Louisiana  Public  Service  Commission. 

Comment  date:  February  17,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  California  Power  Exchange 

IDocket  No.  ER99-1521-0001 

Take  notice  that  on  January  28,  1999, 
the  California  Power  Exchange 
Corporation  (PX)  tendered  for  filing  its 
quarterly  indices  of  customers  subject  to 
PX  Participation  Agreements  and  Meter 
Services  Agreements.  The  indices  cover 
the  period  ending  December  31, 1998. 

The  PX  states  that  it  has  served  copies 
of  its  filing  on  the  affected  customers 


and  on  the  California  Public  Utilities 
Commission. 

Comment  date:  February  17, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Florida  Power  Corporation 

IDocket  No.  ER99-1 524-000] 

Take  notice  that  on  January  28, 1999, 
Florida  Power  Corporation  submitted  a 
report  of  short-term  transactions  that 
occurred  under  its  Market-Based  Rate 
Wholesale  Power  Sales  Tariff  (FERC 
Electric  Tariff,  First  Revised  Volume  No. 
8)  during  the  quarter  ending  December 
31,  1999. 

Comment  date:  February  17, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Avista  Corporation 

IDocket  No.  ER99-1531-0001 

Take  notice  that  on  January  28, 1999, 
Avista  Corporation,  formerly  The 
Washington  Water  Power  Company, 
tendered  for  filing  its  summary  of 
activity  for  the  quarter  ending  December 
31, 1998  under  its  FERC  Electric  Tariff 
Original  Voliune  No.  9. 

Comment  date:  February  17, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  GEN-SYS  Energy 

IDocket  No.  ER99-1532-000] 

Take  notice  that  on  January  28,  1999, 
GEN-SYS  Energy  (GSE)  tendered  for 
filing  writh  the  Federal  Energy 
Regulatory  Commission,  a  market 
summary  activity  for  GSE  for  the  quarter 
ending  December  31, 1998. 

Comment  date:  February  17, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Western  Resources,  Inc. 

IDocket  No.  ER99-1535-000] 

Take  notice  on  January  28, 1999, 
Western  Resources,  Inc.,  tendered  for 
filing  a  summary  of  sales  under  its 
Market-Based  Power  Sales  Tariff  for  the 
quarter  ending  December  31, 1998. 

Comment  date:  February  17, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
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considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergen, 
Secretary. 

(FR  Doc.  99-2920  Filed  2-5-99;  8:45  am] 
BILUNO  CODE  6717-41-P 


DEPARTMEm*  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

Februarys,  1999. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(A)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C.  552B: 

AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 

DATE  AND  TIME:  February  10. 1999, 10:00 
a.m. 

PLACE:  Room  2C,  888  First  Street.  N.E., 
Washington,  D.C.  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note:  Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Etevid  P.  Boergers,  Secretary,  Telephone 
(202)  208-0400,  for  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
hov/ever.  all  public  dociunents  may  be 
examined  in  the  reference  and 
information  center. 

Consent  Agenda — Hydro 

7 J  3th  Meeting— February  10,  1999.  Regular 
Meeting  (10:00  AM.) 

CAH-1.  Docket*  P-9951,  051,  Township  of 
Van  Buren,  Michigan  and  Sts 
Hydropower  Ltd. 

CAH-2. 
Docket*  P-2311,  016,  Crown  Vantage- 
New  Hampshire  Electric,  Inc. 
Other#S  P-2311,  024,  Crown  Vantage- 
New  Hampshire  Electric,  Inc. 

CAH-3.  Docket*  P-10813, 040,  City  of 
Summersville,  West  Virginia 

CAH-4.  Docket*  P-2113,  091,  Wisconsin 
Valley  Improvement  Comp>any 

CAH-5.  Docket*  P-10813, 041,  City  of 
Summersville,  West  Virginia 


Consent  Agenda — Electric 

CAE-1.  Docket*  ER99-993,  000.  Mid- 
Continent  Area  Power  Pool 
CAE-2. 
Docket*  ER99-35,  000,  Boston  Edison 

Company 
Other»S  EL99-7. 000,  Boston  Edison 

Company 
EL99-8, 000,  Boston  Edison  Company 
CAE-3. 
Docket*  ER99-694, 000,  Southern  Energy 

Canal,  L.LC. 
Other*  ER99-1024,  000,  Southern  Energy 
Canal.  LLC. 
CAE-4.  Docket*  ER99-1001,  000,  CH 

Resources,  Inc. 
CAE-5.  Docket*  ER99-967,  000,  Wisvest— 

Connecticut,  LLC. 
CAE-6. 
Docket*  ER99-978, 000,  Boston  Edison 

Company 
Other*S  EL99-31,  000,  Boston  Edison 
Company 
CAE-7.  Docket*  ER99-1035,  000.  Pacific  Gas 
and  Electric  Company 
Other*S  EL99-34,  000,  Pacific  Gas  and 
Electric  Company 
CAE-8.  Docket*  ER99-970,  000.  Rockgen 

Energy,  LLC 
CAE-9.  Docket*  ER99-1004, 000.  Entergy 

Nuclear  Generation  Company 
CAE-10.  Docket*  ER99-933,  000,  California 

Power  Exchange  Corporation 
CAE-1 1.  Docket*  TX97-1, 000,  The  Montana 

Power  Company 
CAE-12. 
Docket*  ER90-373, 006,  Northeast  Utilities 

Service  Company 
Other*S  EL90-39,  003,  Connecticut  Light  & 
Power  Company  V.  Western 
Massachusetts  Electric  Company 
ER90-390,  006,  Northeast  Utilities  Service 
Company 
CAE-13.  Docket*  TX96-2,  000,  City  of 

College  Station,  Texas 
CAE-14.  Omitted 
'  CAE-1 5.  Docket*  ER99-353, 001,  Firstenergy 

Of>erating  Companies 
CAE-16.  Omitted 
CAE-1 7. 
Docket*  ER98-3549,  001,  Southern 
Company  Energy  Marketing,  L.P. 
Other*S  ER98-3551,  001,  Conagra  Energy 

Services,  Inc. 
ER98-3552,  001,  Southern  Indiana  Gas  and 

Electric  Company 
ER9&-3556,  001,  New  Energy  Ventures, 

LLC. 
ER98-3819,  001,  Illinova  Energy  Partners, 

Inc. 
ER98-3885,  001,  Firstenergy  Trading  & 

Power  Marketing,  Inc. 
ER98-3927,  001,  Midcon  Power  Services 

Corporation 
ER98-3949,  001,  Griffin  Energy  Marketing, 

LLC. 
ER98-3965,  001,  Coral  Power,  L.L.C. 
ER98-3966,  001.  Enron  Power  Marketing, 

Inc. 
ER98-3968,  001,  Coral  Power,  L.L.C 
ER98-3984,  001,  British  Columbia  Power 

Exchange  Corporation 
ER98-3986,  001,  Entergy  Power  Marketing 

Corporation 
ER98-3992,  001,  LG&E  Energy  Marketing, 
Inc. 


ER98-4015,  001,  Washington  Water  Power 

Company 
ER9&-4018,  001,  Idaho  Power  Company 
ER98-4040, 001,  PG&E  Energy  Trading- 
Power,  L.P. 
ER98-4068,  001,  AES  Power,  Inc. 
ER98-4078.  001,  North  American  Energy 

Conservation,  Inc. 
ER98-4100,  001,  Duke/Louis  Dreyfus. 

LLC. 
ER98-4101,  001,  Duke  Energy  Trading  and 

Marketing,  L.L.C. 
ER98-4128, 001,  Questar  Energy  Trading 

Company 
ER98-4131, 001,  South  Jersey  Energy 

Company 
ER9ft-4132,  001,  Portland  General  Electric 

Company 
ER98-4175.  001,  NGE  Generation,  Inc. 
ER98-4176,  001.  El  Paso  Energy  Marketing 

Company 
CAE-18.  Docket*  EL99-12,  000,  Wisconsin 

Electric  Power  Comptany  v.  Northern 

States  Power  Company  (Minnesota)  and 

Northern  States  Power  Company 

(Wisconsin) 
CAE-19.  Docket*  RM95-9,  006,  Open  Access 

Same-Time  Information  System  and 

Standards  of  Conduct 
CAE-20.  Docket*  RM95-9.  003,  Open  Access 

Same-Time  Information  System  (Oasis) 

and  Standards  of  Conduct 
CAE-2 1. 
Docket*  NJ98-5,  001.  Big  Rivers  Electric 

Corporation 
Other#s  NJ97-7,  001,  Department  of 

Energy — Bonneville  Power 

Administration 
NJ98-2,  002,  Department  of  Energy — 

Southwestern  Power  Administration 
NJ98-3,  002,  Salt  River  Project  Agricultural 

Improvement  and  Power  District 
NJ98-3,  003,  Salt  River  Project  Agricultural 

Improvement  and  Power  District 
CAE-2  2. 
Docket*  OA97-105,  002,  Carolina  Power  & 

Light  Company 
Other*s  OA97-184,  003,  The  Detroit 

Edison  Company 
OA97-280,  003,  Kansas  City  Power  &  Light 

Company 
OA97-287,  002,  Central  Power  and  Light 

Company,  Public  Service  Company  of 

Oklahoma,  Southwestern  Electric  Power 

Company  and  West  Texas  Utilities 

Company 
OA97-407,  002,  Duquesne  Light  Company 
OA97-422,  002,  Central  Maine  Power 

Company 
OA97-432, 002,  Central  Louisiana  Electric 

Company.  Inc. 
OA97-433,  002,  Public  Service  Company 

of  New  Mexico 
OA97-440,  002,  Peco  Energy  Company 
OA97-446,  002,  Utilicorp  United,  Inc. 
OA97-458,  002,  Entergy  Services.  Inc., 

Entergy  Arkansas,  Inc..  Entergy  Gulf 

States,  Inc.,  Entergy  Louisiana,  Inc.  and 

Entergy  Mississippi,  Inc.,  et  al. 
OA97-462.  002.  Maine  Electric  Power 

Company 
OA97-720.  002,  Public  Service  Company 

of  New  Mexico 
CAE-23. 

Docket*  EC96-19,  046,  California  Power 

Exchange  Corporation 
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Other#s  EL94-51,  001,  Eric  C.  Woychik.  et 
al.  V.  California  Indep)endent  System 
Op>erator  C  orporation  and  California 
Electricity  Oversight  Board 

ER96-1663.  648,  California  Power 
Exchange  ( Corporation 
CAE-24. 

Docket#  ER9k-1581,  000,  Atlantic  City 
Electric  Cc  mpany,  Baltimore  Gas  and 
Electric  Co  mpany  and  Delmarva  Power  & 
Light  Com  >any,  et  al. 

Other#s  ER9:  -3189  014,  PJM 
Interconne:tion,  LLC. 

Consent  Agend^ — Gas  and  Oil 

CAG-1.  Dockelk  RP99-202.  000.  Northwest 

Alaskan  Pipeline  Company 
CAG-2.  Docke*  RP98-206,  003.  Atlanta  Gas 

Light  Company 
CAG-3.  DockeiP  RP99-167,  000,  Tennessee 

Gas  Pip)eli4e  Company 
CAG-4.  Docke*  RP99-186,  000,  Florida  Gas 

Transmissfen  Company 
CAG-5.  1 

Docket*  TMa9-l-20,  001,  Algonquin  Gas 

Transmission  Company 
Otherfs  TMgiB-1-20.  000,  Algonquin  Gas 

Transmission  Company 
CAG-6.  Docket  RP99-7,  001,  Paiute 

Pipeline  Company 
CAG-7.  Docket|»  RP99-176,  001,  Natural  Gas 
mpany  of  America 


-248,  003  Northwest  Pipeline 

-248,  001,  Northwest 
^r]x>ration 

Northwest  Pipeline 


Pipeline 
CAG-8. 
Docket*  RP9 
Corpwratioi 
Otherts  RP9 

Pipeline 
RP98-248.  0(^2 
Corporatioti 
CAG-9.  Docketjr  RP98-158.  004,  Noram  Gas 

Transmissi|Dn  Company 
CAG-10.  Dockit#  RP97-406,  020.  CNG 

Transmission  Corporation 
CAG-11.  1 

Docket*  RP9^-369,  007.  Public  Service 

Company  Qf  Colorado,  et  al. 
Other#s  RP9$-39,  015,  Northern  Natural 

Gas  Comp>^ny 
RP98-^0,  Ol4,  Panhandle  Eastern  Pipe 
any 

,  ANR  Pipeline  Company 
k,  Anadarko  Gathering 


Line  Com; 
RP98-42.  01 
RP98-43,  01 

Company 
RP98-52.  02 

Company 
RP9&-53,01 

Transmiss 
RP98-54,  01 

Company 
CAG-12. 
Docket*  RP9I 

Pipelines 
Other»s  GP9 


I.  Williams  Natural  Gas 

K  N  Interstate  Gas 
in  Company 
,  Colorado  Interstate  Gas 


52.  025.  Williams  Gas 

ntral.  Inc. 

3.  003.  Oxy  USA.  Inc. 
GP98— 4.  003J  Amoco  Production  Company 
GP98-13.  00>,  Mobil  Oil  Corporation 

Union  Pacific  Resources 


GP98-16.  oo; 

Company 
GP98-18,  00 

Corporat 
CAG-1 3. 
Docket*  RP9I 

Pipeline 
Other«s  RP9 


Anadarko  Petroleum 


-310,  002,  Natural  Gas 
[impany  of  America 
-310,  001,  Natural  Gas 
Pipeline  Company  of  America 
CAG-14.  Docket*  RP99-69.  001.  National 
Fuel  Gas  S  upply  Corporation 


CAG-15.  Docket*  MG99-10.  000.  Portland 

Natural  Gas  Transmission  System 
CAG-16.  Docket*  CP96-153.  005,  Southern 

Natural  Gas  Comptany 
CAG-l?. 

Docket*  CP98-569.  001.  Columoia  Gas 

Transmission  Corporation 
Other«s  CP98-568,  001.  Norse  Pipeline. 

LLC 
CAG-1 8.  Docket*  CP98-596.  000.  Columbia 

Gulf  Transmission  Company 
CAG-19.  Docket*  CP97-549.  000,  CNG 

Transmission  Corporation 
CAG-20.  Docket*  CP99-64.  000.  Tristate 

Pipeline,  L.L.C. 
CAG-21.  Docket*  RP99-190,  000.  National 

Fuel  Gas  Distribution  Corporation 

Hydro  Agenda 

H-l.  Reserved 
Electric  Agenda 

E-l.  Reserved 
Oil  and  Gas  Agenda 

I.  Pijjeline  Rate  Matters 
PR-1.  Reserved 

II.  Pipeline  Certificate  Matters 
PC-l.  Omitted 

PC-2.  Omitted 
PC-3.  Omitted 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  99-3105  Filed  2-4-99;  12:19  pml 

BH.UNO  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6300-1] 

Water  Programs  Gap  Analysis  Public 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  has  initiated  a  study  to  identify 
annual  funding  needs  at  the  local  level 
for  carrying  out  drinking  water  and 
waste wrater  programs,  to  compare  these 
needs  to  current  expenditures  for  these 
programs,  and  to  identify  alternative 
approaches  for  addressing  the 
anticipated  gap  between  needs  and 
current  expenditures.  All  local  level 
programs  and  activities  eligible  for 
ftnancial  support  from  EPA's  Clean 
Water  and  Drinking  Water  State 
Revolving  Funds  as  well  as  other 
Federal,  State  and  local  assistance 
programs  will  be  covered  in  this  study. 
This  would  include  municipal/ 
commimity  wastewater  treatment 
facilities,  sanitciry  sewers,  combined 
sewer  overflows,  stormwater  sewers  and 
treatment  facilities,  nonpoint  source 
needs,  estuary  program  needs,  and 
drinking  water  treatment  facilities  and 


distribution  lines.  The  study  will 
address  both  capital  and  operating  costs. 

The  Agency  will  hold  a  public 
meeting  on  March  18, 1999,  to  present 
its  approach  to  preparing  estimates  and 
the  preliminary  results,  and  to  take 
comments  and  suggestions  from 
interested  parties.  The  meeting  is  open 
and  all  interested  persons  are  invited  to 
attend  on  a  space-available  basis. 
Persons  interested  in  attending  the 
meeting  are  requested  to  register  by 
calling  Debra  Renwick  no  later  than 
Friday,  March  12, 1999. 
DATES:  The  meeting  will  be  held  from 
8:30  a.m.  to  5  p.m.  on  Thursday,  March 
18, 1999. 

ADDRESSES:  The  meeting  will  be  held  in 
Cavalier  Rooms  C  and  D  at  the  Sheraton 
National  Hotel,  Columbia  Pike  and 
Washington  Boulevard,  Arlington,  VA 
22204. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  this  meeting  or 
the  Agency's  effort  to  estimate  public 
infrastructure  costs,  please  contact 
Sandra  L.  Perrin  at  (202)  260-7382,  or 
via  e-mail  at 

"perrin.sandra@epamail.epa.gov."  EPA 
expects  to  make  informational  materials 
available  both  before  and  after  the 
meeting.  Persons  wishing  to  be  included 
in  the  distribution  list  should  contact 
Debra  A.  Renwick  at  (202)  260-5859,  or 
via  e-mail  at 

"renwick.debra@epamail.epa.gov."  The 
materials  will  also  be  posted  on  the 
Internet  at:  "http://161.80.ll.87/water/ 
formula. nsf/?Open."  Click  on  "Gap 
Analyses"  and  then  on  "Local  Level 
Costs." 

In  particular,  EPA  expects  to  make 
available  a  draft  of  the  report  on  fimding 
needs  and  gaps  at  the  local  level, 
together  with  a  summary  of  major 
issues,  before  the  public  meeting.  These 
materials  will  be  posted  on  the  Internet 
site  (address  above)  on  or  about  March 
12, 1999.  Interested  persons  are 
requested  to  consult  the  web  page  for  a 
copy  of  these  materials. 

Dated:  February  2, 1999. 
Michael  B.  Cook, 

Director,  Office  of  Wastewater  Management. 
IFR  Doc.  99-2990  Filed  2-5-99;  8:45  am] 
BILUNG  CODE  tSSO-tO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-6300-3] 

Notice  of  Gulf  of  Mexico  Program 
Management  Committee  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
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action:  Notice. 


summary:  The  Gulf  of  Mexico  Program 
will  hold  its  Management  Committee 
Meeting. 

DATES:  The  meeting  will  be  held  on 
Tuesday,  March  2  and  Wednesday, 
March  3, 1999. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Magnolia  Plantation  Hotel,  16391 
Robinson  Road,  Gulfport,  MS.  (228) 
832-8400. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  D.  Giattina,  Director,  Gulf  of 
Mexico  Program  Office,  Building  1103, 
Room  202,  Stennis  Space  Center,  MS 
39529-6000  at  (228) 688-1172. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  from  1:00  p.m.  until  5:00 
p.m.  on  March  2  and  from  8  a.m.  imtil 
12:15  p.m.  on  March  3.  Agenda  items 
will  include:  Report  on  Coastal  Sewage 
Initiative,  Nutrient  Enrichment  Focus 
Team  Progress  Discussion,  Update  on 
Gulf  Hypoxia,  Report  on 
Communications  Committee, 
Nonindigenous  Species  Regional  Panel 
Discussion,  Coastal  Wetlands  and 
Submerged  Aquatic  Vegetation  Baseline 
Characterization  and  Overview  of  Draft 
Gulf  Coastal  Monitoring  Strategy  and 
Gulf  Research  Needs  Assessment. 

The  meeting  is  open  to  the  public. 
fames  D.  Giattina, 

Director,  Gulf  of  Mexico  Program  Office. 
IFR  Doc.  99-2992  Filed  2-5-99;  8:45  am] 
BH.UNQ  CODE  6660-6(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-00263;  FRL-6061-6) 

Round  Table  Discussion  of  the 
Upcoming  Lead  Renovation  and 
Remodeling  Rulemaking;  Notice  of 
Public  Meeting 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  will  hold  a  round  table 
discussion  meeting  on  the  forthcoming 
rulemaking  Imder  section  402(c)(3)  of 
the  Toxic  Substances  Control  Act 
(TSCA).  Section  402(c)(3)  directs  the 
Agency  to  revise  the  regulations, 
codified  at  40  CFR  part  745.  subpart  L 
"Lead-Based  Paint  Activities,"  to  apply 
to  renovation  or  remodeUng  activities 
that  create  lead-based  paint  hazards  in 
target  housing.  The  purpose  of  this 
discussion  is  to  provide  a  forum  where 
interested  parties  can  contribute 
information  and  give  individual 
perspectives  on  specific  policy 
questions  related  to  the  forthcoming 


rulemaking.  Agency  staff  may  also  ask 

participants  to  give  their  individual 

reactions  to  specific  proposals  and 

questions. 

DATES:  The  meeting  will  be  held  on 

March  8,  1999,  from  8  a.m.  to  5  p.m. 

Written  and  electronic  comments  must 

be  submitted  on  or  before  April  16, 

1999. 

ADDRESSES:  The  meeting  will  be  held  at: 

The  Doubletree  Hotel,  300  Army  Navy 

Drive,  Arlington,  VA. 

All  comments,  identified  by  docket 
control  number  "OPPTS-00263," 
should  be  sent  in  triplicate  to:  OPPT 
Document  Control  Officer  (7407),  Office 
of  Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Rm.  G-099,  East  Tower, 
Washington,  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  to:  oppt. 
ncic@.epa.gov.  Follow  the  instructions 
under  Unit  III.  of  this  dociunent.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  action.  Persons 
submitting  information  on  any  portion 
of  which  they  believe  is  entitled  to 
treatment  as  CBI  by  EPA  must  assert  a 
business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  consider 
this  as  a  waiver  of  any  confidentiality 
claim  and  the  information  may  be  made 
available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  please  contact: 
Mike  Wilson,  National  Program 
Chemicals  Division  (7404),  Office  of 
Pollution  Prevention  and  Toxics, 
Enviroiunental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460, 
Telephone:  202-260-4664,  e-mail: 
wilson.mike@epa.gov. 

To  register  to  attend  the  meeting,  call 
the  National  Lead  Information  Center  at 
1-800-^24-LEAD. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Residential  Lead-Based  Paint 
Hazard  Reduction  Act  of  1992  (Title  X) 
amended  TSCA  by  adding  a  new  Title 
IV.  Several  sections  of  Title  X  direct 
EPA  to  promulgate  regulations  to  fulfill 
the  purposes  of  Title  X.  These  include 


TSCA  section  402,  Lead-Based  Paint 
Activities  Training  and  Certification, 
which  directs  EPA  to  promulgate 
regulations  to  govern  the  training  and 
certification  of  individuals  engaged  in 
lead-based  paint  activities,  the 
accreditation  of  training  programs,  and 
to  establish  standards  for  conducting 
lead-based  paint  activities.  Section  404 
of  TSCA  requires  that  EPA  establish 
procedures  for  States  seeking  to 
estabhsh  their  own  lead-based  paint 
activities  programs.  On  August  29, 1996 
(61  FR  45778)  (FRL-5389-9),  EPA 
promulgated  final  rules  that 
implemented  sections  402  and  404  of 
TSCA  titled  "Lead;  Requirements  for 
Lead-Based  Paint  Activities  in  Target 
Housing  and  Child-Occupied 
Facilities."  These  rules  are  codified  at 
40  CFR  part  745.  subpart  L.  Section 
402(c)(3)  of  TSCA  directs  the  Agency  to 
revise  these  regulations  so  they  apply  to 
renovation  or  remodeling  activities 
which  create  lead-based  paint  hazards 
in  target  housing. 

II.  Round  Table  Discussion 

The  purpose  of  the  meeting  being 
aimounced  today  is  to  obtain  individual 
input  and  comment  on  the  regulatory 
options  for  modification  of  existing 
lead-based  paint  activities  regulations. 
The  existing  regulations  are  codified  at 
40  CFR  part  745,  subpart  L  "Lead-Based 
Paint  Activities." 

The  round  table  discussion  will 
examine  the  following  issues: 
applicability,  accreditation  of  training 
providers,  certification  of  individuals, 
and  work  practice  standards  (setup, 
occupant  protection,  clean-up, 
clearance,  and  restricted  practices).  This 
meeting  is  open  to  the  public.  For 
registration  information  please  contact 
the  National  Lead  Information  Center  at 
1-800-424-LEAD. 

Individuals  wishing  to  provide 
comments  to  EPA,  but  who  caimot 
attend  the  round  table  discussion  may 
submit  written  or  electronic  comments 
to  EPA  at  the  address  listed  in  the 
"ADDRESSES"  unit  of  this  notice.  In 
order  to  be  included  in  the  synopsis  of 
comments,  written  and  electronic 
comments  must  be  received  by  close  of 
business  on  April  16,  1999. 

III.  Public  Docket  and  Electronic 
Submissions 

A  record  has  been  established  for  this 
action  under  docket  control  number 
"OPPTS-00263"  (including  comments 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of  the 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  noon  to 
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4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  loca  ;ed  in  the  TSCA  Non- 
confidential I  iformation  Center,  Rm. 
NE-B607,  40'  M  St.,  SW.,  Washington, 
DC  20460. 

Electronic  ( omments  can  be  sent 
directly  to  EFi\  at: 

oppt.ncic®  fpa.gov 

Electronic  <  omments  must  be 
submitted  as  m  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption 

The  official  record  for  this  action  as 
well  as  the  piblic  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  iPA  will  transfer  all 
comments  received  electronically  into 
printed,  papei'  form  as  they  are  received 
and  will  plac^  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  c  fficial  record  is  the  paper 
record  mainta  ined  at  the  address  in 
ADDRESSES  it  the  beginning  of  this 
document. 

List  of  Sub)ecu 

Environmental  protection  and  Lead. 
Dated:  Februiry  2.  1999. 

WilUam  H.  Sailers  m. 

Director,  OfficeUyf  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  99-29B6  Filed  2-5-99;  8:45  am] 
BU.UNG  CODE  6S«^-60-f 

i 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-40013e;  FRL-6061-3] 

Emergency  nanning  and  Community 
Right-to-Know/Toxic  Release  Inventory 
Training  Workshop  Scliedules  for 
Section  313  Reporting  Requirements 

AGENCY:  Envitonmental  Protection 

Agency  (EPAj. 

ACnOW;  Notic^. 

SUMMARY:  EP|  will  conduct  EPCRA/TRI 
training  workshops  across  the  country 
during  the  spi'ing  of  1999.  These 
workshops  are  intended  to  assist 
persons  preparing  their  annual  reports 
on  release  an^  other  waste  management 
activities  as  required  under  sections  313 
of  the  Emergeiicy  Planning  and 
Community  I^ght-to-Know  Act  of  1986 
(EPCRA)  and  section  6607  of  the 
Pollution  Prevention  Act  of  1990  (PPA). 
These  reports  must  be  submitted  to  EPA 
and  designated  state  officials  on  or 
before  July  1,  1999. 
FOR  FURTHER  »1F0RMATI0N  CONTACT: 
Michael  Hart.  (202)  260-1576,  e-mail 
hart.michaeldepa.gov,  for  specific 


information  on  this  notice,  or  to  register 
for  training,  Tascon,  Inc.,  (301)  315- 
9000  ext.  505,  fax:  (301)  738-9786,  or  e- 
mail:  epcra@tascon.com. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Notice  Apply  to  Me? 

You  may  find  this  notice  applicable  if 
you  manufacture,  process,  or  otherwise 
use  any  EPCRA  section  313  listed  toxic 
chemical.  Potentially  applicable 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Category 

Examples  of  regulated 
entities 

Industry;  facHt- 
ties  ttiat  man- 
ufacture, proc- 
ess, or  other- 
wise use  cer- 
tain chemicals 

Metal  mining.  Coal  min- 
ing, Manufacturing, 
Electricity  generating 
facilities,  Hazardous 
waste  treatment/ 
TSDF,  Chemicals  and 
allied  products-whole- 
sate,  Petroteum  txjik 
plants  and  terminals, 
and  Solvent  recovery 
services 

Federal  Govern- 
ment 

Federal  facilities 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to 
find  this  notice  of  training  course 
offerings  applicable.  Other  types  of 
entities  not  listed  in  the  table  may  also 
find  this  notice  applicable.  To 
determine  whether  your  facility  could 
find  this  notice  applicable,  you  should 
carefully  examine  the  applicability 
criteria  in  part  372,  subpart  B  of  Title  40 
of  the  Code  of  Federal  Regulations.  If 
you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

You  may  be  able  to  take  advantage  of 
the  training  courses  if: 

•  Your  facility  is  a  facility  covered 
under  section  313  of  the  Emergency 
Planning  and  Commimity  Right-to- 
Know  Act  (EPCRA) 

•  Your  facility  is  a  Federal  facility 
that  maufactures,  processes,  or 
otherwise  uses  section  313  listed  toxic 
chemicals 

•  You  prepare  annual  release  and 
other  waste  management  activity  reports 
(i.e..  Form  R  or  Form  A) 

•  You  are  a  consultant  who  assists  in 
the  preparation  of  these  reports;  or  you 
would  like  information  on  recent 
changes  to  EPCRA/TRI  regulations 


EPA  conducts  annual  training  courses 
to  assist  you  with  your  reporting 
requirements  under  section  313  of 
EPCRA  and  section  6607  of  the 
Pollution  Prevention  Act  of  1990  (PPA) 
or  Executive  Order  12856  (for  Federal 
facilities).  You  must  submit  your  annual 
release  and  other  waste  management 
activity  reports  (i.e.,  Form  R  or  Form  A) 
if  your  facility  meets  the  descriptions 
for  the  following  Standard  Industrial 
Classification  (SIC)  codes  and  qualifiers: 

•  Metal  Mining  (SIC  Code  10,  except 
1011,  1081,  and  1094) 

•  Coal  Mining  (SIC  Code  12,  except 
1241) 

•  Manufacturing  (SIC  Codes  20-39) 

•  Electricity  Generating  Facilities 
(SIC  Codes  4911,  4931,  and  4939- 
limited  to  facilities  that  combust  coal 
and/or  oil  for  the  purpose  of  generating 
electricity  for  distribution  in  commerce) 

•  Hazardous  Waste  Treatment/TSDF 
(SIC  Code  4953-limited  to  facilities 
regulated  under  RCRA  subtitle  C,  42 
U.S.C.  section  6921  et  sea.) 

•  Chemicals  and  Allied  Products  (SIC 
Code  5169) 

•  Petroleum  Bulk  Plants  and 
Terminals  (SIC  Code  5171) 

•  Solvent  Recovery  (SIC  Code  7389- 
limited  to  facilities  primarily  engaged  in 
solvents  recovery  services  on  a  contract 
or  fee  basis) 

•  Federal  Facilities  (by  Executive 
Order  12856) 

B.  What  Is  Presented  At  These  Training 
Courses? 

The  training  courses  present  reporting 
requirements  of  EPCRA  section  313  and 
PPA  section  6607.  A  variety  of  hands- 
on  exercises  using  the  reporting  forms 
(i.e.,  Form  R  or  Form  A)  along  with 
supporting  materials  will  be  used  to 
help  you  understand  any  reporting 
obligations  you  might  have  under 
EPCRA  section  313.  The  training 
courses  are  scheduled  in  the  spring  so 
that  you  can  prepare  and  submit  your 
report(s)  for  the  1998  Reporting  Year  on 
orbefore  July  1, 1999. 

C  How  Much  Time  Is  Required  for  the 
Training? 

The  full  training  course  runs  3  days. 
The  first  day  and  a  half  is  devoted  to  a 
general  discussion  of  EPCRA  section 
313  reporting  requirements  with 
exercises  used  to  reinforce  key  concepts. 
Beginning  the  afternoon  of  the  second 
day,  the  half-day  industry-specific 
modules  begin.  Assuming  sufficient 
interest  in  all  five  industry-specific 
modules,  the  first  two  modules  will 
begin  concurrently  on  the  afternoon  of 
the  second  day,  while  the  next 
additional  and  different  modules  will  be 
held  concurrently  on  the  morning  of  the 
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third  day,  and  the  fifth  and  final  module 
will  be  held  on  the  afternoon  of  the 
third  day.  The  five  different  modules 
are: 

•  Metal  mining  facilities  and  coal 
mining  facilities  (combination  module) 

•  Electricity  generating  facilities 

•  TSD/solvent  recovery  facilities 
(combination  module) 

•  Petroleum  bulk  plants  and 
terminals  facilities  and  chemical  and 
allied  products  facilities  (combination 
module) 

•  Manufacturing  facilities 
Scheduling  for  modules  will  be  based 

on  participant  interest  with  the  two 
most  popular  modules  beginning  during 
the  afternoon  of  the  second  day.  Again, 
assuming  sufficient  interest  in  all  five 
modules,  the  third  and  fourth  most 
popular  modules  will  be  offered  during 
the  morning  of  the  third  day  and  the  last 
module  will  be  held  in  the  afternoon. 
You  should  be  aware  that  the  schedule 


for  modules  will  be  determined  during 
the  first  day  of  training  and  that  there 
may  be  a  gap  between  the  general  1 V2- 
day  course  and  your  preferred  industry- 
specific  module.  Every  effort  will  be 
taken  during  the  scheduling  process  to 
accommodate  as  many  participants  as 
possible  within  the  shortest  time  frame. 
EPA  workshops  also  will  include 
industry-specific  training  to  provide 
information  to  further  assist  facilities 
with  the  reporting  obligations  they  may 
have  for  the  1998  reporting  year  with 
reports  due  on  or  before  July  1,  1999. 
EPA  intends  to  present  all  five  modules 
at  each  3-day  training  course  for  the 
newly  added  industries,  but  this  may  be 
modified  for  each  3-day  training  course 
based  on  sufficient  interest.  Table  1  (see 
section  D.  of  this  unit)  contains  a  list  of 
the  3-day  courses  currently  scheduled. 

In  addition,  EPA  is  conducting 
abbreviated  training  courses.  These 
courses  are  Vz,  1,  or  2  days  in  duration 


and.  in  some  cases,  are  focused  for  a 
particular  industry  sector(s).  Table  2 
(see  section  D.  of  this  unit)  contains  a 
list  of  these  courses  currently 
scheduled. 

D.  When  Are  These  Training  Courses 
Offered  and  How  Do  I  Register? 

The  schedules  for  training  courses  are 
provided  below  in  Tables  1  and  2 
below.  You  should  note,  however,  that 
changes  to  the  schedules  may  occur 
without  further  notice  so  it  is  important 
to  check  your  registration  materials  and 
confirmation  notice.  Also,  you  may 
access  current  training  course  schedule 
information  via  the  TRI  Home  Page 
(bttp://www.epa.gov/opptintr/tri). 

You  should  direct  your  requests  for 
training  course  registration  materials, 
including  schedules  of  dates  and 
locations,  to  Tascon.  Inc..  (301)  315- 
9000  ext.  505,  fax:  (301)  738-9786,  or  e- 
mail:  epcra@tascon.com. 


Table  1  .—Full  3-Day  Workshop  Schedule 


Date 


February  23-25 
March  1-3 
March  16-18 
March  23-25 
March  23-25 
March  30-April  1 
April  6-8 
April  6-8 
April  13-15 
April  ia-15 
April  20-22 
May  11-13 
May  11-13 
May  17-19 
May  24-26 


Location 


Oklahoma  City,  OK 
Minneapolis,  MN 
New  York,  NY 
Washington,  DC 
ColumtNa,  SC 
Ann  Artx)r,  Ml 
Boston,  MA 
Nashville,  TN 
Edison,  NJ 
Kansas  City,  MO 
Dallas,  TX 
Philadelphia,  PA 
Denver,  CO 
Portland,  OR 
San  Francisco,  CA 


Intended  Audience 


All  industries 
All  irKJustries 
All  industries 
All  Industries 
All  IrxJustries 
All  industries 
All  industries 
All  irxJustries 
All  industries 
All  industries 
All  industries 
All  industries 
All  industries 
All  irxJustrles 
All  industries 


Table  2.—  Abbreviated  or  Focused  V/2-,  1-,  and  2-Day)  Workshop  Schedule 


Date 


March  9 
March  10 
March  29-30 

March  31 -April  1 

April  1-2 
April  6  V/i  day) 
April  8  V/i  day) 
April  8-9 
April  16 

April  20  V/2  day) 
April  20 

April  22  ('/2  day) 
April  22 
April  26-27 
April  27 
April  27 
April  28-29 
April  29 
April  29 
May  17 
May  18 
May  18-19 


Region 


Location 


Salt  Lake  City,  UT 
Salt  Lake  City.  UT 
Los  Angeles,  CA 

San  Diego,  CA 

Reno,  NV 
Baltimore,  MD 
Hagerstown,  MD 
Puerto  Rico,  PR 
Atlantic  City,  NJ 
Richmond,  VA 
Overiand  Park,  KS 
Roanoke,  VA 
St  Louis.  MO 
Atianta,  GA 
Mk:higan  City,  IN 
Des  Moines,  lA 
Atlanta,  GA 
Columbus,  OH 
Lincoln,  NE 
Fresno,  CA 
Bloomington,  MN 
Ptxjenix,  AZ 


Intended  Audience 


Mfg.  only 

New  industries  only 

Day  1 :  All  industries 

Day  2:  Mfg.,  EGF,  TSD  only 

Day  1 :  All  industnes 

Day  2:  Mfg..  EGF.  TSD  only 

All  industries 

All  industries 

All  industries 

All  industries 

All  industries 

All  industries 

All  industries* 

All  industnes 

All  industries* 

Mfg.  petro/chem  only 

All  industries 

All  industries 

New  industries  only 

All  industries 

All  industries* 

All  industries 

All  industries 

Mining  and  mfg.  only* 
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Table  2.—  Abbreviated  or  Focused  (Vz-,  1-,  and  2-Day)  Workshop  Schedule — Continued 


Date 


Region 


Location 


Intended  Audience 


May  19  ('/^  daf ) 
May  20 
May  20 
May  21 
May  20-21 
May  24-25 
May  24-25 
May  26 
May  27 
May  27-28 
June  9 


5 

9 

10 

9 

10 

10 

5 

9 

5 


Reading,  PA 
Reno,  NV 
Brookfield.  Wl 
Sacramento,  CA 
Eugene,  OR 
Las  Vegas,  NV 
Seattle,  WA 
Boise,  ID 
Champaign,  IL 
Carson  City,  NV 
Detroit,  Ml 


All  industries 
Mining  only 
All  industries 
All  irxJustries 
All  industries 
All  industries 
All  industries 
All  Industries 
All  industries 
All  industries 
All  industries 


Notes: 

•  =  Registration  fee  will  be  required  for  these  workshops 

All  Industnes  *=  Manufacturing  and  New  Industries 

EGF  =  Electntity  Generating  Facilities 

Mfg.  =  Manufictunng  (SIC  Codes  20-39)  ' 

Mining  only  =  Metal  Mining  and  Coal  Mining 

New  Industries  only  =  Metal  Mining  (SIC  Code  10,  except  1011,  1081,  and  1094),  Coal  Mining  (12,  except  1241),  Electricity  Generating  Facili- 
ties (4911,  4931;,  and  4939-limited  to  facilities  that  combust  coal  and/or  oil  for  the  purpose  of  generating  electricity  for  distribution  in  commerce), 
TSD  (4953,  limited  to  facilities  regulated  under  RCRA  subtitle  C.  42  U.S.C.  section  6921  et  seq.),  Chemical  and  Allied  Products  (5169),  Petro- 
leum Bulk  Plantfe  and  Terminals  (5171).  and  Solvent  Recovery  (7389-limited  to  facilities  primarily  engaged  in  solvents  recovery  services  on  a 
contract  or  fee  tjasis) 

Petro/Chem  =>  Petroleum  Bulk  Plants  and  Terminals  Chemical  and  Allied  Products  facilities 

TSD  =  Treatnlent,  Storage,  and  Disposal  facilities 


To  register 
courses  (Table 
completed 
including  your 
name  and  SIC 
your  telephi 


or  the  full  3-day  training 
1),  you  must  send  a 
registration  application, 
name,  your  company's 
code,  your  postal  address, 
number,  your  fax 


lom 


number,  your  e-mail  address,  and  your 
preferred  training  location(s)  to  Tascon, 
Inc.  via  telephone  ((301)  315-9000 
extension  505),  fax  ((301)  738-9783),  or 
e-mail  (epcra@tascon.com).  Requests  for 
applications  for  abbreviated  or  focused 

Table  3.— Workshop  Contacts 


training  courses  should  be  directed  to 
Tascon,  Inc.  unless  the  training  course 
is  listed  below  with  a  separate 
workshop  contact  (see  Table  3  below). 


Date 


Location 


Audience  Workshop 


Contact 


April  1-2 


Reno.  NV 


All  industries 


Scott  Ak^uist 

Truckee  Meadows  Community  College 

alquist@tmcc.edu  or  775-829-9000 


April  20 


Overiand  Park,  KS 


All  industries 


Judy  Luce 

Dynamac 

luce.judy@epamail.epa.gov 

(913)  551-7680  or  (913)  551-7680  (fax) 


April  22 


St.  Louis,  MO 


All  industries 


Do. 


April  27 


Des  Moines,  lA 


All  industries 


Do. 


April  29 


Lincoln,  NE 


All  industries 


Do. 


You  will  rei  eive  an  acknowledgment 
of  application  receipt  via  fax  or  e-mail. 
If  your  applicftion  is  accepted,  a 
confirmation  totice  will  be  sent  to  you 
that  will  contain  important  information 
regarding  data,  location,  directions,  etc. 
If  the  training  course  you  applied  for  is 
filled  or  canceled,  alternate  training 
courses  will  be  suggested.  Since  space  is 
limited,  you  are  encouraged  to  submit 
your  registration  application  as  early  as 
possible,  but  i  lot  less  than  1  week  before 
your  preferrec  training  course. 


E.  How  Much  Will  the  Training  Course 
Cost? 

There  is  no  registration  fee  for  the  full 
3-day  training  courses  listed  in  Table  1; 
there  may  be  a  registration  fee  for  the 
Table  2  workshops.  You  may  access 
information  regarding  registration  fees 
via  the  TRI  Home  Page  at  http:// 
www.epa.gov/opptintr/tri  or  by 
contacting  the  respective  Regional 
Workshop  Contact  listed  in  Table  3.  If 
there  is  insufficient  interest  at  any  of  the 
training  course  locations,  those  courses 
may  be  canceled.  The  Agency  bears  no 
responsibility  for  your  decision  to 


purchase  non-refundable  transportation 
tickets  or  accommodation  reservations. 

List  of  Subjects 

Environmental  protection, 
Community  right-to-know.  Reporting 
and  recordkeeping  requirements,  Toxics 
Release  Inventory. 

Dated:  January  28, 1999. 
Wiiliam  H.  Sanders  m, 

Director,  Office  ofPoilution  Prevention  and 

Toxics. 

[FR  Doc.  99-2985  Filed  2-5-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6231-6a] 

Caldwell  Systems,  Inc.,  Superfund 
Site;  Notice  of  Proposed  De  Minimis 
Settlements 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  de  minimis 

settlements. 

summary:  Under  section  122(g)(4)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  offered 
approximately  500  de  minimis  parties  at 
the  Caldwell  Systems,  Inc.  Site  located 
in  Lenoir,  North  Carolina,  an 
opportunity  to  enter  into  an 
Administrative  Order  on  Consent  (AOC) 
to  settle  claims  for  past  and  future 
response  costs  at  the  Site.  The  original 
settlement  offer  contained  a  cost  matrix 
with  a  weight  assigned  to  each  party 
along  with  a  payment  amount  for  each 
party.  The  original  cost  matrix  is  no 
longer  accurate  because  of  volumetric 
challenges.  These  challenges  were 
reviewed  and  it  was  determined  that  the 
volumes  attributed  to  some  of  these 
parties  were  incorrect.  These  parties 
received  letters  indicating  their  new 
weight  and  payment  amounts,  if  any, 
and  these  letters  are  attached  to  the 
original  cost  matrix.  Additionally,  the 
State  of  North  Carolina  has  a  separate 
AOC.  The  following  list  of  359  parties 
have  returned  signature  pages  accepting 
EPA's  settlement  offer: 

A.E.P.  Industries,  Inc.,  A.G.  Industries,  AVX, 
Acme  Printing,  Acme  Transformer,  Aeroquip, 
Alcatel  Telecommunications  Cable  aka 
Alcatel/Celwave,  Alexvale  Furniture 
Company,  Allied  Colloids,  Inc.,  Allied 
Towing  Corporation,  Amerada  Hess 
Corporation,  American  Can  Company, 
American  Cyanamid  fka  Cyanamid  c/o 
Margaret  Tribble,  American  National  Can 
Company  fka  Stroh  Container  Division, 
American  Roller  Bearing  of  North  Carolina, 
Ametek,  Inc-Lamb  Electric  Division,  Amoco 
Oil,  Amoco  Oil  Co.  aka  Southeast  Terminals, 
Andrex  Industries,  Inc.,  Arrow  Automotive 
Industries,  Asplundh  Manufactxiring,  Aus- 
Ben  Industries.  Austex  Corp.  fka  Diamond  G. 
Printed  Sportswear,  Auto  Alignment,  Inc., 
B&W  Metal  Fabrication,  BP  Oil,  Inc.-Gulf 
Products  Division,  Babcock  &  Wilcox,  Baker 
Furniture,  Baker  Furniture  Company, 
Balcrank  Products,  Ball  Glass  Container 
Corporation,  Bassett  Furniture  Industries, 
Inc..  aka  Bassett  Furniture  aka  Bassett 
Upholstery.  Belding  Corticelli  Thread 
Company,  Betz  Labs,  Binswanger  Southern, 
Black  &  Decker,  Blackman-Uhler  Chemical, 
Borden  Chemical  Company,  Bowater, 
Bowman  Gray  School  of  Medicine, 
Bradington-Young,  Inc.,  Bristol  Myers 


Products,  Burlington  Industries,  CM 
Furniture,  Inc.,  Cabinet  Makers,  Inc.,  Capitol 
Ford,  Inc.,  Cardinal  Steel  Drum,  Caribbean 
Gulf  Refining  Company,  Carolina  Enterprises, 
Carolina  Mirror  Corporation.  Cellu  Products 
aka  Sealed  Air  Corp.,  Champion  Parts 
Rebuilders,  Inc.,  Champion  Products,  Inc.. 
S.E.,  Channel  Master,  Charlotte  Orthopedic 
Hospital,  Chemical  Coatings  Corporation, 
Chemical  Leaman  Tank  Lines,  Chemprene, 
Inc.  aka  Hercules  Products,  Cheaspeake 
Finished  Metals,  Chevron  USA,  Ciba-Geigy 
Corporation,  Citgo  Petroleum.  City  Chevrolet, 
City  Motors,  City  of  Lincolnton,  City  of 
Raleigh,  City  of  Raleigh-Transportation  DepL, 
Clark  Hurth  Components  aka  Clark 
Equipment  Company,  Clayton  Marcus 
Company,  Coats  North  America  fka  American 
Thread,  Collins  &  Aikman.  Conmi  Scope 
Company,  Inc.,  Conoco,  Inc.,  Controls 
Corporation  aka  Fasco  Industries,  Converters 
Ink  Company,  Conwed  Fibers  aka  Conwed 
Corporation,  Cooper  Industries  Energy 
Services  aka  Cooper  Energy  Service,  Cooper 
Lighting  aka  Metalux  Lighting,  Cornell 
Dublier  Electronics,  Coming.  Inc.  fka  Coming 
Glass  Works,  Council  Business  Furniture, 
Inc.,  Grain  Industries  aka  Grain  Carolina, 
Crawford  Door  Company,  Crown  Central 
Petroleum,  Crown  Cork  &  Seal  Co.,  Cryovac 
Division,  Curtiss-Wright  Flight  Systems,  Dale 
Electronics,  Damon  Clinical  Laboratories- 
WCBS,  Dana  Corporation,  Dar-Ran  Fumiture 
Industries,  Data  General,  Dexter  Packaging 
Products  aka  Dexter  Corp.-Midland  Division, 
DuPont  Spruance  Fibers  Plant.  Duff  Norton 
Company,  Duracell,  Durham  County  General 
Hospital,  EZ  Painter  Corporation  aka  EZ 
Painter  (A  Newell  Company),  E-Z  Go 
Textron,  Eagle-Pontiac-GMC  aka  Royal 
Pontiac-GMC-Isuzu,  East  Carolina  Heat  Treat 
aka  East  Carolina  Metal  Treating,  Eaton 
Corporation,  Eaton  Cutler  Hammer,  Ecusta 
Corporation,  Emerson  Electric  Company, 
Emhart  Packaging  Group,  Empak,  Inc., 
Empire  Fumiture  Co.,  Eneas  Labs, 
Environmental  Enterprises,  Inc., 
Environmental  Wastewater  Services,  Ericsson 
Radio  Systems,  Inc.  fka  Anaconda  Wire  and 
Cable,  Esstar  Corporation  aka  Amstar 
Corporation,  Ethan  Allen,  Excello 
Corporation-Micromatic  Operation,  Exide 
Electronics,  F.M.C.  Corporation,  Fairfield 
Chair  Company,  Farvai  aka  Farval  Cleveland 
Gear,  Federal  Paper  Board,  Fermenta  Animal 
Health,  Fiber  Controls,  Fieldcrest  Mills,  Fina 
Oil  and  Chemical  Company,  Firetrol,  Inc., 
First  National  Bank,  Flint  Ink  aka  Flin  Ink, 
Forest  City  Tool,  GSX  Services,  Inc..  Gage 
Carolina  Metals,  George  A.  Goulston 
Company,  Inc.,  Georgia  Bonded  Fibers, 
Gilbarco.  Inc.,  Glaxo.  Inc.,  Glenoit  Mills,  Inc., 
Glidden  Co.  aka  Glidden  Coatings  &  Resins, 
Goodman  Conveyor  Company,  Inc.,  Goodyear 
Tire  &  Rubber  Co.,  Great  Lakes  Chemical 
Corp.,  Great  Lakes  Research  Corp.,  Green 
Ford  Isuzu,  Greenwood  Mills,  Greet 
Laboratories,  Inc.,  Grinnell  Sales  &  Supplies 
aka  I.T.T.  Grinnell,  Gulf  State  Paper 
Company,  HBD  Industries  aka  Carolina 
Rubber  Hose  Co..  Halliston  Mills,  Inc.,  Hanes 
Knitwear,  Hanes  Printables,  Inc.,  Harley 
Corporation,  Hastings  Company,  Hekman 
Furniture  Company,  Henry-Link  Corporation, 
Hickory  Springs,  Hickory  Vinyl,  Highway 
Transport,  Inc.,  Holtrachem,  Inc.,  Hooker 


Furniture  Co.,  Hunt  Mfg.,  Hydro- Agra  North 
America,  Inc.  aka  Transnitro,  Inc..  Ingersoll 
Dresser  Pump  Company  aka  Dresser 
Industrial-Worthington  Pump  Division, 
Ingersoll  Rand,  Intercraft  Industries, 
International  Flavors  &  Fragrances. 
International  Paper  aka  Masonite 
Corporation,  Ivac  Corporation,  J.H.  Graver  & 
Sons,  Inc.,  J.P.  Stevens  &  Company,  Inc.,  aka 
West  Point  Stevens,  James  River  Dixie 
Products  aka  James  River  Dixie  Northern, 
Jepson  Burns  Corporation,  John  Boyle 
Company.  Johnson  Controls,  Inc.  aka  Hoover 
Universal,  Inc..  Jordan  Oil  Company  aka 
Union  Oil  Company,  Kendrick  Paint  &  Body, 
Kewaunee  Scientific,  Klingspor  Abrasives, 
Koch  Refining  aka  Koch  Fuel,  Kohler 
Company,  KoUmorgen  Corp. -Industrial  Drive 
Division,  Koopers  Company,  Kramer 
Chemicals,  Inc.  aka  Kraimer  Environmental, 
Lackawanna  Leather  Co..  Lancaster  Synthesis 
aka  Fairfield  Chemical  Company,  Inc.. 
Leathercraft,  Lenoir  Mirror  Company,  Liggett 
Group,  Inc.  aka  Liggett  Meyers  Tobacco  Co., 
Liquid  Air  Company  aka  Air  Liquide 
America,  Lockheed  Missiles  &  Space  Co., 
Lyon  Shaw,  Inc.,  M.A.  Bruder  &  Sons,  Inc., 
M.P.I.  Labels  of  Charlotte,  Maintenance 
Supply  Company,  Inc.  aka  Maintenance 
Supply  Service  Corp.,  Mallinckrodt,  Inc., 
Manville  Packaging  Division,  Marsh 
Fumiture  Company,  Mayes  Brothers  Tool 
Mfg.  Co.,  Merck  Sharpe  &  Dohme,  Metro 
Machine  Company,  Microm  Corp.,  Midland 
Brake,  Inc.,  Miller  Brewing  Company,  Miller 
Desk  Company,  Inc.,  Miller  Oil  Company, 
Milliken  Chemicals  Corporation.  Mine  Safety 
Appliance  Comp)any,  Mitsubishi 
Semiconductor  of  America,  Modem 
Chevrolet  Company,  Monarch  Color 
Corporation,  Morganite.  Inc.,  Morganton 
Chair,  Mr.  Frank  Bell,  Mueller  Company, 
NCNB,  Nl-Industries,  Nap  Consumer 
Electronics,  Neptco,  Inc.,  New  Jersey 
Department  of  Environmental  Protection- 
Division  of  Waste  Management,  News  & 
Observer,  Niemand  Industries,  Inc.,  North 
Carolina  Department  of  Corrections,  North 
Carolina  Department  of  Transportation, 
North  East  Solvents  Reclamation  Corp., 
Northern  Telecom,  Norton  Company,  Nova 
Enterprises  aka  Nova  Kitchen  &  Bath.  OH 
Materials,  Occidental  Chemical,  Ohio 
Electric  Motors,  Onan  Power  Electronics- 
ADC  Magnetics,  Onedia  Molded  Plactics 
Corpwration,  Ovemite  Transportation,  PPG 
Industries,  Inc.,  Pac-Fab,  Inc.,  Package 
Prodcuts  Specialty  aka  Package  Products  Co.. 
Pampco,  Inc.,  Paramount  Packaging,  Parker 
Hannifin  Corporation,  Pelton  and  Crane, 
Penn  Engineering,  Pennsylvania  Hou«e 
Fumiture,  Phillips  Petroleum  Company, 
Piedmont  Airlines.  Plastic  Packaging 
Company.  Pneumafil  Corp.,  PohTner 
Industries,  Primary  Oil  &  Energy  Corp., 
Printpack,  Inc.,  Prodelin,  Prodelin,  Inc.  aka 
M/A  Com  Prodelin.  Inc.,  Progressive 
Furniture  Co.,  Purolator  Products  Co..  RR 
Donnelly  and  Sons,  R.J.  Reynolds  Tobacco 
Company,  Radiator  Specialty,  Raleigh 
Community  Hospital,  Ranbar  Technology, 
Inc.  aka  BBT.  Inc.  c/o  Ball  Chemical 
Company,  Raychem,  Rea  Magnet  Wire, 
Reliance  Electric  aka  Reliance  Universal, 
Rental  Uniform  Service,  Rex  Rosenlaw, 
Reynolds  Metal  Company.  Rheem 
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Manufacturing  Company,  Rice's  Toyota, 
Robert  Bosch  Power  Tool  Corp.,  Rospatch, 
SAFT  America i.  Inc.,  Sam  Moore  Furniture. 
Sandoz  Chemii  als  aka  Sodyeco,  Inc., 
Sandvik.  Inc.. ',  chlage  Lock,  Schwitzer 
Turbocharger. :  Sealed  Air  Corporation, 
Seaman  Corpoi  ation-shelter  Rite.  Shell  Oil 
Company,  Shei  win  Williams  Co.,  Shuford 
Mills,  Inc.,  Sic{  la  fka  Strahan  Ink  Pacquer 
Co.,  Siemans-i^  His,  Simpson  Industries, 
South  Carolina  Department  of  Corrections, 
Southchem,  Inc.,  Sherrill  Furniture 
Company,  Soul  heastern  Transformer  Co., 
Inc.,  Southern  I'acilities,  Southern  Furnitire, 
Southern  Resin,  Spindale  Mills  Inc.  aka  New 
Cherokee.  Spra  5ue  Electric  Co.,  Square  D 
Company,  St.  Regis  Paper  Company,  Stabilus 
aka  Gas  Spring  Company,  Stanadyne- 
Washington,  Stinadyne-Sanford.  Standard 
Products  Co.,  S:andex,  Stanley  Furniture  aka 
Raleigh  Road  F  imiture.  Star  Enterprises, 
State  Industrie!.  Inc. -Water  Systems,  Stauffer 
Chemical  Comjiany-Fumace  Plant, 
Stockhausen,  S:roh  Brewing  Company,  Style 
Upholstery,  Su  zer  Ruti,  Inc.,  Sun  Chemical 
Corporation  akii  Sun  Chemical  Corporation 
aka  Gen.  Printing  Ink,  Sun  Refining  & 
Marketing  Company,  Superior  Cable 
Company,  Sup<  rpac.  Inc.,  T&S  Brass  & 
Bronze,  T.I.  Industries-Indiana  Marketing, 
Technibilt  Divi  >ion  of  Whittaker  Co., 
Technographicii  Decotone  U.S..  Inc.,  Ted 
Nelson  Company,  Teledyne-Lewisburg, 
Tenneco  Oil  Company,  Terrell  Machine 
Company,  Texaco,  Texas  City  Reflning, 
Thayer  Coggins,  Inc.,  Therm-o-disc,  Inc., 
Thomasville  Furniture,  Thonet  Industries, 
Tidewater  Regibnal  Transit,  Tietex 
Corporation,  Tifnken  Company,  Tracor 
Transcontinental  Gas 

Terminal  Oil  Company, 
Trion,  Inc.,  Trilac,  Union  Oil  Company- 
Southeast  Terrrinals,  Unitex  Chemical 
Company,  Unocal.  VME  Americas,  Inc., 
Varco  Pruden,  Vaughan  Furniture  Company, 

Elkin  Division,  Vermont 
American  Corporation,  Vic  Bailey,  Virginia 
Department  of  1  lighways  &  Transportation, 
W.P.  Hickman  i  Company,  Wake  Medical 

Cidde  Company,  Warlick 
Paint  Company  Washington  Post,  Waster 
Resources  of  Tennessee,  Wayne  Dalton 
Corporation,  W  jber  USA,  Wellington  Hall, 
Wells  Alufninum  S.E.,  Inc.,  West  Vaco- 

on,  St.  John's  Department, 
Westclox,  Wes^rn  Branch  Diesel,  Inc., 
Western  Publis  ling  Co.,  Weyerhaeuser, 
Whittaker  Corporation,  William  M.  Wilson's 
Sons,  Inc.,  Winston  Container  Co.,  and 
Yieldhouse. 


Aerospace.  Inc. 
Pipeline,  Triad 


Ltd 

Chemical  Divis 


iSS' 


may 


EPA  will  ccjnsider 
on  the  propo; 
days.  EPA 

modify  the  pr  aposed 
such  commen  ts 
consideration^ 
proposed  sett 
improper,  or 
proposed  sett 
Ms.  Paula  V 
Environmental 
Region  IV,  Pntgram 
Waste  Manag(  sment 
Street,  S.W 
(404) 562-884? 


public  comments 
d  settlements  for  thirty 
withdraw  from  or 

settlements  should 
disclose  facts  or 
which  indicate  the 
ements  are  inappropriate, 
;  nadequate.  Copies  of  the 
ements  are  available  from: 
latchelor,  U.S. 
Protection  Agency, 
Services  Branch, 
Division,  61  Forsyth 
Atlanta,  Georgia  30303. 


Written  comments  may  be  submitted 
to  Ms.  Annette  Hill  at  the  above  address 
within  thirty  (30)  days  of  the  date  of 
publication. 

Dated:  January  22, 1999. 
Franklin  E.  Hill, 

Chief,  Programs  Services  Branch,  Waste 
Management  Division. 
|FR  Doc.  99-2987  Filed  2-5-99:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6231-6] 

Clean  Water  Act  Class  II:  Proposed 
Administrative  Penalty  Assessment 
and  Opportunity  To  Comment 
Regarding  the  City  of  Homestead 
Village,  MO 

AGENCY:  Environmental  Protection 
Agency  ("EPA"). 
ACTION:  Notice  of  proposed 
administrative  penalty  assessment  and 
opportunity  to  comment  regarding  the 
city  of  Homestead  Village,  Missouri. 

summary:  EPA  is  providing  notice  of 
opportunity  to  comment  on  the 
proposed  assessment  of  an 
administrative  penalty  against  the  city 
of  Homestead  Village,  Missouri.  Under 
33  U.S.C.  1319(g),  EPA  is  authorized  to 
issue  orders  assessing  civil  penalties  for 
various  violations  of  the  Act.  EPA  may 
issue  such  orders  after  filing  a 
Complaint  commencing  either  a  Class  I 
or  Class  II  penalty  proceeding.  EPA 
provides  public  notice  of  the  proposed 
assessment  pursuant  to  33  U.S.C. 
1319(g). 

Class  II  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  or  Suspension  of  Permits,  40 
CFR  part  22.  The  procedures  by  which 
the  public  may  submit  written 
comments  on  a  proposed  Class  II  order 
or  participate  in  a  Class  II  proceeding, 
and  the  procedures  by  which  a 
respondent  may  request  a  hearing,  are 
set  forth  in  the  Consolidated  Rules.  The 
deadline  for  submitting  public  comment 
on  a  proposed  Class  II  order  is  thirty 
(30)  days  after  issuance  of  public  notice. 

On  September  30,  1998,  EPA 
commenced  the  following  Class  II 
proceeding  for  the  assessment  of 
penalties  by  filing  with  the  Regional 
Hearing  Clerk,  U.S.  Environmental 
Protection  Agency,  Region  VII,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101,  (913)  551-7630,  the  following 
complaint:  In  the  Matter  of  the  city  of 
Homestead  Village,  Missouri;  EPA 
Docket  No.  VII-98-W-0044. 


The  Complaint  proposes  a  penalty  of 
One  Hundred  Thirty  Thousand  Dollars 
($130,000)  for  the  discharge  of 
pollutants  to  an  unnamed  tributary  of 
Fishing  River  in  violation  of  the 
facility's  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit  and 
sections  301  and  402  of  the  Clean  Water 
Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  receive  a  copy  of 
EPA's  Consolidated  Rules,  review  the 
Complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  the 
proposed  penalty  assessment,  or 
otherwise  participate  in  the  proceeding 
should  contact  the  Regional  Hearing 
Clerk  identified  above. 

The  administrative  record  for  the 
proceeding  is  located  in  the  EPA 
Regional  Office  at  the  address  stated 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  the  city  of  Homestead 
Village  is  available  as  part  of  the 
administrative  record  subject  to 
provisions  of  law  restricting  public 
disclosure  of  confidential  information. 
In  order  to  provide  opportunity  for 
public  comment,  EPA  will  issue  no  final 
order  assessing  a  penalty  in  this 
proceeding  prior  to  thirty  (30)  days  from 
the  date  of  this  document. 

Dated:  January  26, 1999. 
Dennis  Grams, 

Regional  Administrator,  Region  7. 

[FR  Doc.  99-2788  Filed  2-5-99:  8:45  am] 

BILUNG  CODE  6S60-S0-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

January  28, 1999. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair.  Federal  Communications 
Commission.  (202)  418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0774. 
Expiration  Date:  01/31/2002. 
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Title:  Federal-State  Joint  Board  on 
Universal  Service — CC  Docket  No.  96- 
45.  47  CFR  36.611-36.612  and  47  CFR 
Part  54 

Form  No.:  N/A. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households;  not- 
for-profit  institutions;  state,  local  or 
tribal  government. 

Estimated  Annual  Burden:  5,565,451 
respondents;  .32  hours  per  response 
(avg.);  1,785,570  total  annual  burden 
hours  for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion; 
annually;  one-time;  every  five  years; 
recordkeeping  requirements;  third  party 
disclosures. 

Description:  Congress  directed  the 
Commission  to  implement  a  new  set  of 


universal  service  support  mechanisms 
that  are  explicit  and  sufficient  to 
advance  the  universal  service  principles 
enumerated  in  Section  254  of  the 
Telecommimications  Act  of  1996  and 
such  other  principles  as  the 
Commission  believes  are  necessary  arid 
appropriate  for  the  protection  of  the 
public  interest,  convenience  and 
necessity,  and  are  consistent  with  the 
Act.  In  the  various  Orders  issued  in  CC 
Docket  No.  96-45,  the  Commission 
adopted  rules  that  are  designed  to 
implement  the  universal  service 
provisions  of  section  254.  Specifically, 
the  Orders  address:  (1)  Universal  service 
principles;  (2)  services  eligible  for 
support;  (3)  affordability;  (4)  carriers 
eUgible  for  universal  service  support;  (5) 
support  mechanisms  for  rural,  insular, 
and  high  cost  areas;  (6)  support  for  low- 


income  consumers;  (7)  support  for 
schools,  libraries,  and  health  care 
providers;  (8)  interstate  subscriber  for 
schools,  libraries,  and  health  care 
providers;  (8)  interstate  subscriber  line 
charge  and  common  line  cost  recovery; 
and  (9)  administration  of  support 
mechanisms.  The  reporting  and 
recordkeeping  requirements  contained 
in  CC  Docket  No.  96—45  are  designed  to 
implement  Section  254.  The 
requirements  are  necessary  to  ensure  the 
integrity  of  the  program.  All  the 
collections  are  necessary  to  implement 
the  congressional  mandate  for  universal 
service.  The  reporting  and 
recordkeeping  requirements  are 
necessary  to  verify  that  the  carriers  and 
other  respondents  are  eligible  to  receive 
universal  service  support.  ObUgation  to 
respond:  Mandatory. 


Rule  section/titte  (47  CFR) 


Hours  per 
response 


Total  annual 
burden 


a.  36.611(a)  &  36.612— Submission  and  Updating  information  to  NECA  .\.. 

b.  54.101(c) — Demonstration  of  exceptional  circumstances  for  totl-Umitation  grace  period 

c.  54.201  (a)(2)— Sut)mission  of  eligibility  criteria 

d.  54.201  (b)(c) — Submission  of  eligibility  criteria _ 

e.  54.201  (d)(2) — Advertisement  of  services  &  charges 

f.  54.205(a)— Advance  notice  of  relinquishment  of  universal  service 

g.  54.207(c)(1) — Submission  of  proposal  for  redefining  a  rural  service  area 

h.  54.307(b)— Reporting  of  expenses  &  number  of  lines  served 

i.  54.401  (b)(1)-(2) — Submission  of  disconnection  waiver  request  ~ 

j.  54.401  (d)— Lifeline  certification  to  the  Administrator  

k.  54.407(c) — Lifeline  recordkeeping 

I.  54.409(a)--(b) — Consumer  qualification  for  Lifeline 

m.  54.409(b)— Consumer  notification  of  Lifeline  discontinuance 

n.  54.413(b)— Link  Up  recordkeeping  _ 

0.  54.501(d)(4)  &  54.516 — Schools  &  Lilxaries  recordkeeping  _ 

p.  54.504(b)-(c),  54.507(d)  &  54.509(a) — Description  of  services  requested  &  certification 

q.  54.519— State  telecommunications  networks  

r.  54.601  (b)(4)  &  54.609(b)— Cateulating  support  for  health  care  provkJers  

s.  54.601(b)(3)  &  54.619— Shared  facility  record-keeping 

t.  54.607(b)(1)-(2)— Submission  of  proposed  rural  rate  

u.  54.603(b)(1),  54.61 5(c)-(d)  &  54.623(d) — Description  of  servk^es  requested  and  certifk^ation 

V.  54.619(d)— Submission  of  rural  health  care  report 

w.  54.701(f)(1)  &  (f)(2)— Submisskjn  of  annual  report  &  CAM „ 

X.  54.701  (g)—Subrnission  of  quarterly  report  „. 

y.  54.707— Sut)mission  of  state  commission  designation 

z.  Obligation  to  notify  underlying  carrier  

aa.  Demonstration  of  reasonat)le  steps  

Total  Annual  Burden  Hogrs 


20 
50 

4 

1 

50 

.5 

125 

2.5  (avg.) 

2 

1 

80 

5  min. 

5  min. 

80 

41  (avg.) 

2 

4 

100 

21  (avg.) 

3 

1 

40 

40 

10 

.25 

1 

1 


26,800 

100 

400 

3,400 

65,000 

50 

6,250 

4,100 

100 

1,300 

104,000 

440,000 

44,000 

104.000 

372.000 

100,000 

200 

340,000 

160.000 

150 

11,000 

40 

40 

40 

850 

1,700 

50 


1,785,570 


All  the  collections  are  necessary  to 
implement  the  congressional  mandate 
for  universal  service.  The  reporting  and 
recordkeeping  requirements  are 
necessary  to  verify  that  the  carriers  and 
other  respondents  are  eligible  to  receive 
universal  service  support. 

OMB  Control  No.:  3060-0760. 

Expiration  Date:  12/31/2001. 

Title:  Access  Charge  Reform — CC 
Docket  No.  96-262  (First  Report  and 
Order),  Second  Order  on 
Reconsideration  and  Memorandum 
Opinion  and  Order,  and  Third  Report 
and  Order. 


Form  No.:  W A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  13-14 
respondents;  2-300  hours  per  response 
(avg.);  1,796,916  total  annual  burden 
houurs  for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $23,400 
($600  filing  fee). 

Frequency  of  Response:  On  occasion; 
third  party  disclosure. 

Description:  In  the  First  Report  and 
Order,  CC  Docket  No.  96-262,  Access 
Charge  Reform  and  the  Second  Report 


on  Reconsideration  and  Memorandum 
Opinion  and  Order,  the  FCC  adopts, 
that,  consistent  with  principles  of  cost- 
causation  and  economic  efficiency, 
nontraffic  sensitive  (NTS)  costs 
associated  with  local  switching  should 
be  recovered  on  an  NTS  basis,  through 
flat-rated,  per  month  charges,  a. 
Showings  under  the  Market-Based 
Approach:  as  competition  develops  in 
the  market,  the  FCC  will  gradually  relax 
and  ultimately  remove  existing  Part  69 
Federal  access  rate  structure 
requirem»>nts  and  Part  61  price  caps 
restrictions  on  rate  level  changes. 
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Regulatory  re  orm  will  take  place  in  two 
phases.  The  f  rst  phase  of  regulatory 
reform  will  ta  ce  place  when  an 
incumbent  Lccal  Exchange  Carrier's 
(LEC's)  network  has  been  opened  to 
competition  fir  interstate  access 
services.  The  second  phase  of  rate 
structure  refoims  will  take  place  when 
an  actual  comjpetitive  presence  has 
developed  in  he  marketplace.  LECs 
may  have  to  s  ibmit  certain  information 
to  demonstrat  s  that  they  have  met  the 
standards.  (N(i.  of  respondents:  13; 
hours  per  resjonse:  137,986  hours;  total 
annual  burden:  1,793,818  hours),  b.  Cost 
Study  of  Inter  state  Access  Service  that 
Remain  Subje:t  to  Price  Cap  Regulation: 
To  implemeni  our  backstop  to  market- 
based  access  c  harge  reform,  we  require 
each  incumbe  iit  price  cap  LEC  to  file  a 
cost  study  no  ater  than  February  8, 
2001 ,  demons  xating  the  cost  of 
providing  thoi  le  interstate  access 
services  that  rsmain  subject  to  price  cap 
regulation  beqause  they  do  not  face 
substantial  competition.  (No.  of 
respondents:  13;  hours  per  response:  8 
hours;  total  annual  burden:  104  hours), 
c.  Tariff  Filings:  The  Commission 
requires  the  filing  of  various  tariffs.  (No. 
of  respondents:  13;  hours  per  response: 
58;  total  annual  burden:  754  hoi  rs).  d. 
Third-Party  disclosure:  In  the  Second 
Order  on  Reconsideration,  the 
Commission  requires  LECs  to  provide 
IXCs  with  cusiomer-specific  information 
about  how  many  and  what  types  of 
presubscribed  interexchange  carrier 
charges  (PICCs)  they  are  assessing  for 
each  of  the  IXCs  presubscribed 
customers.  (No.  of  respondents:  14; 
hours  per  response:  160  hours;  total 
aimual  burden:  2240  hours).  One  of  the 
primary  goals  [of  the  First  Report  and 
Order  was  to  develop  a  cost-recovery 
mechanism  thlat  permits  carriers  to 
recover  their  costs  in  a  manner  that 
reflects  the  way  in  which  those  costs  are 
incurred.  Witkout  access  to  information 
that  indicates  [whether  the  LEC  is 
assessing  a  primary  or  nonprimary 
residential  PKtC,  or  about  how  many 
local  business  lines  are  presubscribed  to 
a  particular  D  C,  the  IXCs  will  be  unable 
to  develop  rat  js  that  accurately  reflect 
the  underlyin  ;  costs.  The  information 
required  undw  these  orders  would  be 
used  in  determining  whether  the 
incumbent  LHCs  should  receive  the 
regulatory  relief  proposed  in  the  Orders. 
The  informatibn  collected  under  the 
Orders  would  be  submitted  by  the  LECs 
to  the  interexchange  carriers  (IXCs)  for 
use  in  developing  the  most  cost-efficient 
rates  and  rate  structures.  Obligation  to 
respond:  Mandatory. 
.    OMB  ContD  )l  No. :  3060-0519. 
Expiration ,  ')ate:  12/31/2001. 


Title:  Rules  and  Regulations 
Implementing  the  Telephone  Consumer 
Protection  Act  of  1991— CC  Docket  No. 
92-60. 

Form  No.:  N/ A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  30,000 
respondents;  31.2  hours  per  response 
(avg.);  936,000  total  annual  burden 
hours  for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion. 

Description:  In  CC  Docket  No.  92-60, 
the  FCC  implemented  final  rules 
pursuant  to  the  requirements  of  the 
Telephone  Consumer  Protection  Act  of 
1991.  Public  Law  102-243,  Dec.  20, 
1991  (TCPA)  which  added  Section  227 
to  the  Communications  Act  of  1934,  as 
amended,  to  restrict  the  use  of 
automatic  telephone  dialing  systems, 
artificial  or  prerecorded  messages, 
facsimile  machines  or  other  devices  to 
send  unsolicited  advertisements.  The 
rules  require  that  telephone  solicitors 
maintain  and  use  company-specific  lists 
of  residential  subscribers  who  request 
not  to  receive  further  telephone  calls 
(company-specific  do-not-call  lists), 
thereby  affording  consumers  the  choice 
of  which  solicitors  also  are  required  to 
have  a  written  policy  for  maintaining 
do-not-call  lists,  and  are  responsible  for 
informing  and  training  their  personnel 
the  existence  and  use  of  such  lists.  The 
rules  require  that  those  making 
telephone  solicitations  identify 
themselves  to  called  parties,  and  that 
basis  identifying  information  also  be 
included  in  telephone  facsimile 
transactions.  The  Commission  believes 
that  these  rules  are  the  best  means  of 
preventing  unwanted  telephone 
solicitations. 

OMB  Control  No.:  3060-0536. 

Expiration  Date:  01/31/2000. 

Title:  Rules  and  Requirements  for 
Telecommunications  Relay  Services 
(TRS)  Interstate  Cost  Recovery. 

Form  No.:  FCC  Form  431. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  5000 
respondents;  3.1  hours  per  response 
(avg.);  15,593  total  annual  burden  hours 
for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion; 
aimually;  third  party  disclosure. 

Description:  Title  IV  of  the  Americans 
with  Disabilities  Act,  Public  Law  101- 
336,  Section  401,  104  Stat.  327,  366-69 
(codified  at  47  U.S.C.  Section  225 
requires  the  Federal  Communications 
Commission  to  ensure  that 
telecommunications  relay  services  are 


available  to  persons  with  hearing  and 
speech  disabilities  in  the  United  States. 
Among  other  things,  the  Commission  is 
required  by  47  U.S.C.  225(d)(3)  to  enact 
and  oversee  a  shared-funding 
mechanism  (TRS  Fund)  for  recovering 
the  costs  of  providing  TRS.  The 
Commission's  regulations  concerning 
the  TRS  fund  are  codified  at  47  CFR 
64.604(c)(4).  Pursuant  to  these 
regulations,  the  National  Exchange 
Carrier  Association  (NECA)  has  been 
appointed  Administrator  of  the  TRS 
Fund.  The  Commission's  rules  require 
all  carriers  providing  interstate 
telecommunication  services  to 
contribute  to  the  TRS  Fund  on  an 
annual  basis.  Contributions  are  the 
product  of  the  carrier's  gross  interstate 
revenues  for  the  previous  year  and  a 
contribution  factor  determined  annually 
by  the  Commission.  The  collected 
contributions  are  used  to  compensate 
TRS  providers  for  the  costs  of  providing 
interstate  TRS  service.  The  Commission 
releases  an  order  each  year  approving 
the  contribution  factor,  payment  rate, 
and  TRS  Fimd  Worksheet  for  the 
following  year.  Accordingly,  on 
December  2,  1998,  the  Commission's 
Common  Carrier  Bureau,  acting  under 
delegated  authority,  released  an  order 
approving  the  contribution  factor  for  the 
April  1999  through  March  2000 
contribution  period  and  the  1999  TRS 
Fund  worksheet  (FCC  Form  431).  All 
carriers  providing  interstate 
telecommunications  service  must  file 
this  worksheet.  A  public  notice  will  be 
issued  to  announce  the  availability  of 
the  1999  FCC  Form  431.  (No.  of 
respondents:  5000;  hours  per  response: 
2  hours;  total  tmnual  burden:  10,000 
hours).  Section  64.604(c)(2)  requires 
that  carriers  publicize  the  availability 
and  use  of  TRS  in  their  service  areas. 
Publications  may  be  made  through  the 
carriers'  directories,  periodic  billing 
inserts,  placement  of  TRS  instructions 
in  telephone  directories,  through 
directory  assistance  services,  and 
through  incorporation  of  TTY  numbers 
in  telephone  directories.  (No.  of 
respondents:  5000;  hours  per  response: 
1  hour;  total  annual  burden:  5000 
hours),  c.  TRS  providers  must  provide 
the  administrator  with  true  and  accurate 
data  to  be  used  to  compute  payments. 
According  to  Section  64.604(c)(4)(iii)(C), 
the  providers  must  submit  the 
following:  total  TRS  minutes  of  use, 
total  interstate  TRS  minutes  of  use,  total 
TRS  operating  expenses  and  total  TRS 
investment  in  general  accordance  with 
47  CFR  Part  32,  and  other  historical  or 
projected  information  reasonably 
requested  by  the  administrator  for 
purposes  of  computing  payments  and 
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revenue  requirements.  (No.  of 
respondents:  13;  hours  per  response:  3 
hours;  total  annual  response:  39  hours), 
d.  TRS  providers,  including  providers 
who  are  not  interexchange  carriers,  local 
exchange  carriers,  or  certified  state  relay 
providers,  must  submit  reports  of 
interstate  TRS  minutes  of  use  to  the 
administrator  in  order  to  receive 
payments.  TRS  providers  receiving 
payments  shall  file  a  form  prescribed  by 
the  administrator.  (No.  of  respondents: 
13;  hours  per  response  4;  total  aimual 
burden:  52  hours),  e.  Section 
64.604(c)(4)(iii)(F)  lists  TRS  providers 
who  are  eligible  for  receiving  payments 
from  the  TRS  Fund.  These  providers 
must  notify  the  administrator  of  their 
intent  to  participate  in  the  TRS  Fund 
thirty  days  prior  to  submitting  reports  of 
TRS  interstate  minutes  of  use  in  order 
to  receive  payment  settlements  for 
interstate  TRS.  (No.  of  respondents:  13; 
hours  per  response:  .166  hours;  total 
annual  burden:  2.16  hours).  Section 
64.604(c)(4)(iii)(H))  specifies  the 
reporting,  monitoring  and  filing 
requirements  placed  upon  the 
Administrator.  (No.  of  respondents:  1; 
hours  per  response:  500;  total  annual 
burden:  500  hours).  Information 
submitted  in  response  to  the  attached 
rules  and  requirements  is  used  to 
administer  the  TRS  Fund.  Information  is 
used  to  calculate  a  national  average  rate 
to  reqover  the  total  interstate  TRS 
revenue  requirements  and  to  determine 
the  appropriate  payment  due  to  the  TRS 
providers  participating  in  the  shared- 
funding  plan.  Obligation  to  respond: 
Mandatory. 

OMB  Control  No.:  3060-0391. 

Expiration  Date:  12/31/2001. 

Title:  Program  to  Monitor  the  Impacts 
of  the  Universal  Service  Support 
Mechanisms,  CC  Docket  Nos.  98-202 
and  96-45. 

Form  No.:  N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  859 
respondents;  2  hours  per  response 
(avg.);  1718  total  annual  burden  hours 
for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  Annually. 

Description:  The  Commission  has  a 
program  to  monitor  the  impact  of  the 
imiversal  service  support  mechanisms. 
Among  other  things,  the  program 
requires  the  reporting  of  information  on 
network  usage  and  growth.  This 
information  is  generally  maintained  by 
all  companies  that  settle  their  accounts 
with  NECA  on  a  cost  basis.  This 
information  is  collected  by  NECA.  The 
data  collected  are:  local  dial  equipment 
minutes,  intrastate  toll  dial  equipment 


minutes,  interstate  toll  dial  equipment 
minutes,  total  dial  equipment  minutes, 
interstate  dial  equipment  minute 
factors,  originating  premium  interstate 
access  minutes,  terminating  premium 
interstate  access  minutes,  total  premium 
interstate  access  minutes,  originating 
non-premium  interstate  access  minutes, 
terminating  non-premium  interstate 
access  minutes,  and  total  non-premium 
interstate  access  minutes.  The 
monitoring  program  is  necessary  for  the 
Commission,  the  Joint  Board,  Congress, 
and  the  general  public  to  assess  the 
impact  of  the  new  universal  service 
support  mechanisms.  Obligation  to 
respond:  Mandatory. 

OMB  Control  No.:  3060-0168. 

Expiration  Date:  12/31/2001. 

Title:  Reports  of  Proposed  Changes  in 
Depreciation  Rates — Section  43.43. 

Form  No.:  N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  11 
respondents;  6000  hours  per  response 
66,000  (avg.);  total  annual  burden  hours 
for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion. 

Description:  Section  220(b)  of  the 
Commimications  Act  of  1934  (the  Act), 
as  amended,  (47  U.S.C.  SecUon  220(b)), 
states  that  the  Commission  may 
prescribe  depreciation  charges  for  the 
subject  carriers.  Section  219  of  .the  Act 
requires  annual  and  other  reports  from 
the  carriers.  Section  43.43  of  the 
Commission's  Rules  (47  CFR  Section 
43.43)  establishes  the  reporting 
requirements  for  depreciation 
prescription  purposes.  Communication 
common  carriers  with  aimual  operating 
revenues  of  $112  million  or  more  that 
the  Commission  has  found  to  be 
dominant  must  file  information 
specified  in  Section  43.43  before  making 
any  change  in  the  depreciation  rates 
applicable  to  their  operating  plant. 
Section  220  also  allows  the 
Commission,  in  its  discretion,  to 
prescribe  the  forms  of  any  and  all 
accounts,  records,  and  memoranda  to  be 
kept  by  carriers  stibject  to  the  Act, 
including  the  accounts,  records  and 
memoranda  of  the  movement  of  traffic, 
as  well  as  receipts  and  expenditures  of 
moneys.  The  Communications  Act,  as 
amended,  seeks  to  develop  efficient 
competition  by  opening  all 
telecommunications  markets  through  a 
pro-competitive,  deregulatory  national 
policy  framework.  To  that  end.  Section 
11  of  the  Act  requires  the  Commission, 
in  every  even-numbered  year  beginning 
in  1998,  to  review  its  regulations 
applicable  to  providers  of 
telecommunications  service  to 


determine  whether  the  regulations  are 
no  longer  necessary  in  the  public 
interest  as  a  result  of  meaningful 
economic  competition  between 
providers  of  such  service  and  whether 
such  regulations  should  he  repealed  or 
modified.  In  the  CC  Docket  No.  137, 
adopted  7/22/98;  released  10/14/98.  the 
Commission  proposes  to  reduce  or 
streamline  further  our  depreciation 
prescription  process  by  permitting, 
among  other  things,  summary  filings 
and  eliminating  the  prescription  of 
depreciation  rates  for  incumbent  LECs, 
provided  that  the  carrier  uses 
depreciation  factors  that  are  within  the 
ranges  adopted  by  the  Commission, 
expanding  the  prescribed  range  for  the 
digital  switching  plant  account,  and 
eliminating  salvage  from  the 
depreciation  process.  These  proposed 
modifications  are  designed  to  minimize 
the  reporting  burden  on  carriers  and  to 
provide  incimabent  LECs  with  a  greater 
flexibility  to  adjust  their  depreciation 
rates  while  allowing  the  Commission  to 
maintain  adequate  oversight.  If  we 
remove  net  salvage  from  the 
depreciation  process,  we  should  create 
a  new  account  6566,  Net  cost  of 
removal,  to  record  both  salvage  receipts 
and  removal  costs  incurred.  We  also 
tentatively  conclude  that  we  should 
revise  Sections  32.3100,  Accumulated 
depreciation,  and  32.2000,  Instructions 
for  telecommimications  plant  accounts, 
to  eliminate  the  provisions  that  salvage 
and  cost  of  removal  be  recorded  in  the 
depreciation  reserve  account.  We  also 
requested  comment  on  whether  we 
should  require  carriers  to  keep 
subsidiary  record  categories  in  Account 
6566  for  salvage  and  cost  of  removal. 
The  information  filed  will  be  used  by 
the  Commission  to  establish  proper 
depreciation  rates  to  be  charged  by  the 
carriers,  pursuant  to  Section  220(b)  of 
the  Act.  The  information  serves  as  the 
basis  for  depreciation  analyses  made  by 
the  Common  Carrier  Bureau  in 
establishing  the  aforementioned  rates. 
Without  this  information,  the  validity  of 
the  carriers'  depreciation  policies  could 
not  be  ascertained.  The  proposals 
contained  in  CC  Docket  No.  98-137 
have  been  approved  by  OMB.  Obligation 
to  respond:  required  to  obtain  or  retain 
benefits. 

Public  reporting  burden  for  the 
collections  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington,  D.C.  20554. 
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Federal  Comm  iinications  Commission. 

Magalie  Roma  n  Salas, 

Secretory. 

(FR  Doc.  99-2*62  Filed  2-5-99;  8:45  am] 

BILUNQ  COOE  6712-01-P 


FEDERAL  DiPOSIT  INSURANCE 
CORPORATION 

Agency  Infoiimation  Collection 
Activities:  Pnoposed  Collection; 
Comment  Request 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (JFDIC). 

ACTION:  Notiqe  and  request  for  comment. 


SUMMARY:  Ths  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  taAce  this  opportunity  to 
comment  on  proposed  and/or 
continuing  iiiformation  collections,  as 
required  by  tlie  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Currently,  th<i  FDIC  is  soliciting 
comments  co  iceming  an  information 
collection  titled  "Certification  of 
Compliance  with  Mandatory  Bars  to 
Employment.! 
DATES:  Comnients  must  be  submitted  on 
or  before  April  9.  1999. 
ADDRESSES:  Interested  parties  are 
invited  to  suomit  written  comments  to 
Tamara  R.  Manly,  Management  Analyst 
(Regulatory  Analysis),  (202)  898-7453, 
Office  of  the  ^ecutive  Secretary,  Room 
4058,  Attention:  Comments/OES. 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street  N.W.,  Washington.  D.C. 
20429.  All  cobiments  should  refer  to 
"Certification  of  Compliance  with 
Mandatory  Bars  to  Employment." 
Comments  m|iy  be  hand-delivered  to  the 
guard  station  jat  the  rear  of  the  17th 
Street  Building  (located  on  F  Street),  on 
business  days  between  7:00  a.m.  and 
5:00  p.m.  [Fai  number  (202)  898-3838; 
Internet  address:  comments@fdic.gov]. 

A  copy  of  the  comments  may  also  be 
submitted  to  \he  0MB  desk  officer  for 
the  FDIC:  AleCcander  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Officeof  Management  and  Budget,  New 
Executive  Oface  Building,  Room  3208, 
Washington,  DC.  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  R.  M{  nly,  at  the  address 
identified  abqve. 


SUPPLEMENTARY 

Proposed  tc  i 
currently  app  roved 
information: 

Title:  Certification 
with  Mandate  iry 

0MB  Numl  er 


INFORMATION: 
renew  the  following 
collection  of 


of  Compliance 
Bars  to  Employment. 
3064-0121. 


Frequency  of  Response:  Occasional. 

Affected  Public:  Persons  interested  in 
being  employed  or  providing  services  to 
the  FDIC. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Time  per  Response:  20 
minutes. 

Estimated  Total  Annual  Burden:  66.6 
hours. 

General  Description  of  Collection: 
Prior  to  an  offer  of  employment,  job 
applicants  to  the  FDIC  must  sign  a 
certification  that  they  have  not  been 
convicted  of  a  felony  or  been  in  other 
circumstances  that  prohibit  persons 
from  becoming  employed  by  or 
providing  services  to  the  FDIC. 

Request  for  Comment 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  simunarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington,  D.Q,  this  2nd  day  of 
February,  1999. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

[FR  Doc.  99-2847  Filed  2-5-99;  8:45  am] 
BILUNG  COOE  8714-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1261-DR] 

Alabama;  Major  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Alabama 
(FEMA-1261-DR),  dated  January  15, 
1999,  and  related  determinations. 
EFFECTIVE  DATE:  January  15,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  15, 1999,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Alabama, 
resulting  from  severe  winter  storms,  ice,  and 
freezing  rain  on  December  23-29, 1998,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  F.L  93-288,  as  amended 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Alabama. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Glenn  C.  Woodard  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Alabama  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Colbert,  Culhnan,  Franklin,  Lauderdale, 
Lawrence,  Limestone,  Madison,  Marion  and 
Morgan  Counties  for  Public  Assistance. 

All  counties  within  the  State  of 
Alabama  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
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Assistance  (DUA);  83.542,  Fire  Suppression 

Assistance;  83.543,  Individual  and  Family 

Grant  (IFG)  Program;  83.544,  Public 

Assistance  Grants;  83.545,  Disaster  Housing 

Program;  83.548,  Hazard  Mitigation  Grant 

Program.) 

James  L.  Witt, 

Director. 

IFR  Doc.  99-2954  Filed  2-5-99;  8:45  am] 

BILLING  CODE  C718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1266-0R] 

Arkansas;  Major  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Arkansas 
(FEMA-1266-DR),  dated  January  23, 
1999,  and  related  detenninations. 
EFFECTIVE  DATE:  January  23, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  23, 1999,  the  President  declared 
a  major  disaster  imder  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Arkansas, 
resulting  from  severe  storms,  tornadoes,  and 
high  winds  on  January  21, 1999,  and 
continuing,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  P.L.  93-288,  as  amended  ("the  Stafford 
Act").  I,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  Arkansas. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  debris  removal  and  emergency 
protective  measures  (Categories  A  and  B) 
under  the  Public  Assistance  program,  and 
Hazard  Mitigation  in  the  designated  areas 
and  any  other  forms  of  assistance  under  the 
Stafford  Act  you  may  deem  appropriate. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  or  Hazard  Mitigation  will 
be  limited  to  75  percent  of  the  total  eligible 
costs. 


The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  AppUcations  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148, 1 
hereby  appoint  Graham  L.  Nance  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Arkansas  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Indep>endence,  Pulaski,  St.  Francis.  Saline, 
and  White  Counties  for  Individual  Assistance 
and  Categories  A  and  B  under  the  Public 
Assistance  program. 

All  counties  within  the  State  of 
Arkansas  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
James  L.  Witt, 
Director. 

[FR  Doc.  99-2960  Filed  2-5-99;  8:45  am) 
BILLING  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1266-OR] 

Arkansas;  Amendment  No.  3  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Arkansas,  (FEMA-1266-DR),  dated 
January  23,  1999,  and  related 
determinations. 

EFFECTIVE  DATE:  February  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 


SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Arkansas,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  23, 1999: 

Faulkner,  Greene,  Jefferson,  Miller. 
Monroe,  and  Poinsett  Counties  for  Individual 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Laurence  W.  Zensinger, 
Division  Director,  Response  and  Recovery 
Directorate. 

[FR  Doc.  99-2961  Filed  2-5-99;  8:45  ami 
BILUNG  CODE  e71S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


[FEMA-3134-EM] 

Illinois;  Amendment  No.  2  to  the  Notice 
of  an  Emergency 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  Emergency  for  the  State  of  Illinois 
(FEMA-3134-EM),  dated  January  8, 
1999,  and  related  determinations. 

EFFECTIVE  DATE:  January  15, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  January 
15, 1999. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression  • 
Assistance;  83.543,  Individual  and  Family 
Grant  riFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
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Program;  83.54^.  Hazard  Mitigation  Grant 

Program.) 

Dennis  H.  Kwialkowsid, 

Deputy  Associate  Director,  Response  and 

Recovery  Directpmte. 

[FR  Doc.  99-29*2  Filed  2-5-99;  8:45. am) 

BILLING  COOE  •71t-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


ii 


[FEMA-3135-EI 


Indiana;  Emergency  and  Related 
Determinations 

AQENCY:  Fede^l  Emergency 
Management  i^gency  (FEMA). 
ACTION:  Notice 


SUMMARY:  Thij 
Presidential  d( 
emergency  foi 
(FEMA-313! 


is  a  notice  of  the 
laration  of  an 
the  State  of  Indiana 
:M),  dated  January  15, 


1999,  and  related  determinations. 
EFFECTIVE  OATI:  January  15,  1999. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  6«6-3260. 
SUPPLEMENTArIv  INFORMATION:  Notice  is 
hereby  given  t^iat.  in  a  letter  dated 
January  15,  1969,  the  President  declared 
an  emergency  junder  the  authority  of  the 
Robert  T.  Stafqird  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.],  as  follows: 

I  have  determined  that  the  impact  in 
certain  areas  of  jhe  State  of  Indiana,  resulting 
from  the  recordtoear  record  snow  on  January 
1, 1999,  and  continuing,  is  of  sufficient 
severity  and  magnitude  to  warrant  an 
emergency  decl^tion  under  the  Robert  T. 
Stafford  Disastet  Relief  and  Emergency 
Assistance  Act,  P.L.  93-288  as  amended, 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  an  emergeicy  exists  in  the  State  of 
Indiana. 

In  order  to  prt^vide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  emergency 
assistance  and  administrative  expenses. 

You  are  authcrized  to  provide  emergency 
protecUve  measjires  under  the  Public 
Assistance  progfam  to  save  lives,  protect 
public  health  aqd  safety,  and  property.  Other 
forms  of  assistai^ce  under  Title  V  of  the 
Stafford  Act  maV  be  added  at  a  later  date,  as 
you  deem  appropriate.  You  are  further 
authorized  to  pipvide  this  emergency 
assistance  in  tha  affected  areas  for  a  period 
of  48  hours.  Yovi  may  extend  the  period  of 
assistance,  as  warranted.  Consistent  with  the 
requirement  thai  Federal  assistance  be 
supplemental,  atiy  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  Id  75  percent  of  the  total 
eligible  costs. 


Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Lawrence  L.  Bailey  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  emergency. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Indiana  to  have 
been  affected  adversely  by  this 
emergency: 

Adams,  Allen,  Benton,  Blackford,  Cass, 
Clay,  Clinton,  DeKalb,  Delaware,  Fountain, 
Fulton,  Grant,  Hamilton.  Hancock, 
Hendricks,  Henry,  Huntington,  Jasper,  Jay, 
Johnson,  Kosciusko,  Lake,  Lagrange,  LaPorte, 
Madison,  Marion,  Marshall,  Miami, 
Montgomery,  Newton,  Noble,  Porter,  Pulaski, 
Randolph,  Rush,  St.  Joseph,  Shelby,  Starke, 
Steuben,  Tipton,  Tippecanoe,  Vermillion, 
Wabash,  Warren,  Wayne,  White,  and  Whitley 
counties  for  reimbursement  for  emergency 
protective  measures  under  the  Public 
Assistance  program  for  a  period  of  48  hours. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
James  L.  Witt, 
Director. 

[FR  Doc.  99-2963  Filed  2-5-99;  8:45  am) 
aiLUNO  COOE  eris-M-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

EFEMA-3135-EM] 

Indiana;  Amendment  No.  1  to  the 
Notice  of  an  Emergency 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  emergency  for  the  State  of  Indiana 
(FEMA-3135-EM),  dated  January  15, 
1999,  and  related  determinations. 
EFFECTIVE  DATE:  January  15,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  January 
15, 1998. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 


for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Dennis  H.  Kwiatkowski, 

Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 

|FR  Doc.  99-2964  Filed  2-5-99;  8:45  am] 

BILUNG  COOE  671S-02-P 


FEDERAL  EMERGENCY 
IMANAGEMENT  AGENCY 

[FEMA-1264-OR] 

Louisiana;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Louisiana 
(FEMA-1264-DR),  dated  January  21, 
1999,  and  related  determinations. 
EFFECTIVE  DATE:  January  21,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  21, 1999  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Louisiana, 
resulting  from  a  severe  ice  storm  on 
December  22-28, 1998,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  P.L.  93-288,  as  amended 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Louisiana. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
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or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Robert  E.  Hendrix  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Louisiana  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Bienville,  Catahoula,  Claiborne,  Desoto, 
East  Carroll,  Franklin,  Grant,  Lincoln, 
Morehouse,  Natchitoches,  Ouachita,  Red 
River,  Richland,  Sabine,  Union,  Webster, 
West  Carroll,  and  Winn  Parishes  for  Public 
Assistance. 

All  coimties  within  the  State  of 
Louisiana  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
James  L.  Witt, 
Director. 

[FR  Doc.  99-2958  Filed  2-5-99;  8:45  am] 
BILUNQ  CODE  STIS-OS-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1263-DR] 

Maine;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Maine  (FEMA- 
1263-DR),  dated  January  21, 1999,  and 
related  determinations. 
EFFECTIVE  DATE:  January  21. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  21, 1999,  the  President  declared 
a  major  disaster  under  the  authority  of 


the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Maine,  resulting 
from  severe  storms,  heavy  rains,  high  winds, 
and  inland  and  coastal  flooding  and  erosion 
on  October  8-11, 1998,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  P.L.  93-288  as  amended, 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Maine. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  fmd  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Kevin  Merli  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Maine  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Cumberland  and  York  Counties  for 
Public  Assistance. 

All  coimties  within  the  State  of  Maine 
are  eligible  to  apply  for  assistance  imder 
the  Hazard  Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program:  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
James  L.  Witt, 
Director. 

IFR  Doc.  99-2957  Filed  2-5-99;  8:45  ami 
BILUNO  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3137-EM] 

Michigan;  Emergency  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  State  of  Michigan 
(FEMA-3137-EM),  dated  January  27, 
1999,  and  related  determinations. 
EFFECTIVE  DATE:  January  27, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  27,  1999,  the  President  declared 
an  emergency  under  the  authority  of  the 
Robert  T.  Staiford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  impact  in 
certain  areas  of  the  State  of  Michigan, 
resulting  from  the  near  record  snow  on 
January  2, 1999.  and  continuing,  is  of 
sufTicient  severity  and  magnitude  to  warrant 
an  emergency  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  P.L.  93-288  as  amended, 
("the  Stafford  Act'1. 1,  therefore,  declare  that 
such  an  emergency  exists  in  the  State  of 
Michigan. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  exp>enses. 

You  are  authorized  to  provide  emergency 
protective  measures  under  the  Public 
Assistance  program  to  save  lives,  protect 
public  health  and  safety,  and  property.  Other 
forms  of  assistance  under  Title  V  of  the 
Stafford  Act  may  be  added  at  a  later  date,  as 
you  deem  appropriate.  You  are  further 
authorized  to  provide  this  emergency 
assistance  in  the  affected  areas  for  a  period 
of  48  hours.  You  may  extend  the  period  of 
assistance,  as  warranted.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Lawrence  L.  Bailey  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
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Coordinating  Officer  for  this  declared 


disaster 

I  do  hereb) 
areas  of  the 
been  affected 


determine  the  following 
Sitate  of  Michigan  to  have 
adversely  by  this  declared 


emergency 

Wayne  Coi|nty 
emergency 
the  Public  Assistance 
period  of  48 


for  reimbursement  for 
protective  measures  under 
program  for  a 
lours. 


(The  followingjCati 

Assistance  Nufibers 

for  reporting  a 

Conimunity  D 

Brown  Fund 

Counseling:  83 

Program;  83 

Assistance  (D14A) 

Assistance;  83 

Grant  (IFG) 

Assistance  Grajit 

Program;  83 

Program.) 

James  L.  Witt, 

Diiector. 

(PR  Doc.  9*-2*8  Filed  2-5-99:  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1265-0R] 

Mississippi;  Major  Disaster  and 
Related  Determinations 


agency: 
Management 
ACTION:  Noticfe 


Fede  ral  Emergency 
Agency  (FEMA). 


SUMMARY:  Th  s  is  a  notice  of  the 
Presidential  c  eclaration  of  a  major 
disaster  for  th  e  State  of  Mississippi 
(FEMA-1265t-DR),  dated  January  25, 
1999,  and  related  determinations. 
EFFECTIVE  DAtE:  January  25,  1999 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  FJederal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3260. 
SUPPLEMENTAf^Y  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  25,  1^99,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  at  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Mississippi, 
resulting  from  |evere  winter  storms,  ice,  and 
freezing  rain  o4  December  22-26,  1998,  is  of 
sufficient  sevei  ity  and  magnitude  to  warrant 
a  major  disaste  -  declaration  under  the  Robert 
T.  Stafford  Disi  ister  Relief  and  Emergency 
Assistance  Act  P.L.  93-288,  as  amended 
("the  Stafford  i  ict").  I,  therefore,  declare  that 


such  a  major  d 
Mississippi. 


saster  exists  in  the  State  of 


In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Michael  J.  Polny  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Mississippi  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Attala,  Bolivar,  Calhoun,  Carroll, 
Chickasaw,  Choctaw,  Clay,  Grenada, 
Humphreys,  Issaquena,  Itawamba,  Kemper, 
Leake,  Lee,  Leflore,  Monroe,  Montgomery, 
Neshoba,  Noxubee,  Oktibbeha,  Pontotoc, 
Prentiss,  Sharkey,  Sunflower,  Tallahatchie, 
Tishomingo,  Union,  Warren,  Washington, 
Webster,  Winston,  Yalobusha,  and  Yazoo 
Counties  for  Public  Assistance. 

All  counties  within  the  State  of 
Mississippi  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

James  L.  Witt, 

Director. 

IFR  Doc.  99-2959  Filed  2-5-99;  8:45  am] 

BILLING  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3136-EM] 

New  York;  Emergency  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  State  of  New  York 
(FEMA-3136-EM),  dated  January  15, 
1999,  and  related  determinations. 
EFFECTIVE  DATE:  January  15,  1999 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  15, 1999,  the  President  declared 
an  emergency  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  impact  in 
certain  areas  of  the  State  of  New  York, 
resulting  from  the  near  record  snow  on 
January  1, 1999,  and  continuing,  is  of 
sufHcient  severity  and  magnitude  to  warrant 
an  emergency  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  P.L.  93-288  as  amended, 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  an  emergency  exists  in  the  State  of  New 
York. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  emergency 
protective  measures  under  the  Public 
Assistance  program  to  save  lives,  protect 
public  health  and  safety,  and  property.  Other 
forms  of  assistance  under  Title  V  of  the 
Stafford  Act  may  be  added  at  a  later  date,  as 
you  deem  appropriate.  You  are  further 
authorized  to  provide  this  emergency 
assistance  in  the  affected  areas  for  a  period 
of  48  hours.  You  may  extend  the  period  of 
assistance,  as  warranted.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Marianne  C.  Jackson  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  New  York  to  have 
been  affected  adversely  by  this  declared 
emergency: 

The  counties  of  Chautauqua.  Erie,  and 
Niagara  for  reimbursement  for  emergency 
protective  measures  under  the  Public 
Assistance  program  for  a  period  of  48  hours. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  he  used 
for  reporting  and  drawing  funds:  83.537, 
Conununity  Disaster  Loans;  83.538,  Cora 
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Brown  Fund  Program;  83.539,  Crisis 
Ck>unseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

James  L.  Witt, 

Director. 

(FR  Doc.  99-2965  Filed  2-5-99;  8:45  am] 

BILUNQ  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3136-EIM] 

New  York;  Amendment  No.  1  to  Notice 
of  an  Emergency 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  New 
York  (FEMA-3136-EM),  dated  January 
15, 1999,  and  related  determinations. 
EFFECTIVE  DATE:  January  15,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  January 
15, 1999. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Dennis  H.  Kwiatkowsld, 

Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  99-2966  Filed  2-5-99;  8:45  am] 
BILUNQ  CODE  671»-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3136-EM] 

New  York;  Amendment  No.  2  to  the 
Notice  of  an  Emergency 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  New 
York,  (FEMA-3136-EM),  dated  January 
15, 1999,  and  related  determinations. 
EFFECTIVE  DATE:  January  28, 1999 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  EX] 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  an  emergency  for  the  State  of  New 
York,  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  15, 1999: 

Cattaraugus,  Genesee,  Jefferson,  Orleans, 
and  Wyoming  Counties  for  reimbursement 
for  emergency  protective  measures  under  the 
Public  Assistance  program  for  a  period  of  48 
hours. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
CoRununity  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Prt^ram.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
(FR  Doc.  99-2967  Filed  2-5-99;  8:45  am] 
BILLma  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-126(M)R] 

Tennessee;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Tennessee 
(FEMA-1260-DR),  dated  January  15. 
1999  and  related  determinations. 
EFFECTIVE  DATE:  January  15,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  15, 1999,  the  President  declared 
a  major  disaster  under  the  authority  of 


the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Tennessee, 
resulting  from  severe  winter  storms,  ice,  and 
freezing  rain  on  December  23-29. 1998  is  of 
sufficient  severity  and  rrtagnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  P.L.  93-288,  as  amended 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Tennessee. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purp>oses,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Glenn  C.  Woodard  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Tennessee  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

The  counties  of  Anderson,  Bedford, 
Bledsoe,  Campbell,  Cannon,  Claiborne, 
Coffee,  Cumberland,  DeKalb.  Fentress, 
Franklin,  Giles,  Grundy,  Hamilton,  Hancock, 
Lawrence,  Lewis,  Lincoln,  Loudon,  Marion, 
Marshall,  Monroe,  Moore,  Morgan,  Roane, 
Scott,  Sequatchie,  Sevier,  Union,  Van  Buren, 
Warren,  Wayne,  and  White  for  Public 
Assistance. 

All  counties  within  the  State  of 
Tennessee  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

James  L  Witt, 

Director. 

[FR  Doc.  99-2953  Filed  2-5-99;  8:45  am] 

BILUNQ  COOE  S7ia-02-P 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

i 

[FEMA-1262-0^] 

Tennessee;  M/iajor  Disaster  and  Related 
Determinatioits 

AGENCY:  Fedekl  Emergency 
Management  Agency  (FEMA). 

action:  Notici. 


lip 


summary:  Thi^  is  a  notice  of  the 
Presidential  d|Bclaration  of  a  major 
disaster  for  thfe  State  of  Tennessee 
(FEMA-1262-bR).  dated  January  19, 
1999  and  related  determinations. 
EFFECTIVE  DATfe:  January  19, 1999 
FOR  FURTHER  INF0RMATK5N  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  Q46-3260. 
SUPPLEMENTAHY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  19, 1^99,  the  President  declared 
a  major  disastier  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergenay  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Tennessee, 
resulting  from  severe  stonns,  tornadoes,  and 
high  winds  on  January  17, 1999,  and 
continuing,  is  qf  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  »nd  Emergency  Assistance  Act 
("the  Stafford  Act").  I.  therefore,  declare  that 
such  a  major  duster  exists  in  the  State  of 
Tennessee.        I 

In  order  to  p^vide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  thpse  purposes,  such  amounts, 
as  you  find  necessary  for  Federal  assistance 
and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  debris  removal  and  emergency 
protective  measures  (Categories  A  and  B) 
under  the  Public  Assistance  program,  and 
Hazard  Mitigation  in  the  designated  areas. 
Further,  you  aae  authorized  to  provide  other 
categories  of  assistance  under  the  Public 
Assistance  propum.  if  warranted.  Consistent 
with  the  requicement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafbrd  Act  for  Public  Assistance 
and  Hazard  Maigation  will  be  limited  to  75 
percent  of  the  ratal  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facihty  and  Pubhc  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  o  exceed  six  months  after 
the  date  of  tl^s  declaration. 

Notice  is  h  ereby  given  that  pursuant 
to  the  author  ity  vested  in  the  Director  of 


the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Paul  W.  Fay,  Jr.  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Tennessee  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

The  counties  of  Carroll,  Crockett,  Decatur, 
Dickson,  Hardeman,  Haywood,  Henderson, 
Lauderdale,  Madison,  Maury,  Montgomery, 
and  Perry  for  Individual  Assistance  and 
debris  removal  and  emergency  protective 
measures  (Categories  A  and  B)  under  the 
Public  Assistance  program. 

All  counties  within  the  State  of 
Tennessee  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
James  L.  Witt. 
Director. 

[FR  Doc.  99-2955  Filed  2-5-99;  8:45  am) 
MLUNO  CODE  t71«-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1262-OR] 

Tennessee;  Amendment  No.  3  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTKNt:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee,  (FEMA-1262-DR),  dated 
January  19, 1999,  and  related 
determinations. 

EFFECTIVE  DATE:  February  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Tennessee,  is  hereby  amended  to 
include  the  following  areas  among  the 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 


major  disaster  by  the  President  in  his 
declaration  of  January  19, 1999: 

Fayette  and  Houston  Counties  for  Individual 

Assistance. 
Giles,  Jackson,  Lawrence,  Lewis,  Stewart,  and 

Wayne  Counties  for  Public  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Laurence  W.  Zensinger, 
Division  Director,  Response  and  Recovery 
Directorate. 

[FR  Doc.  99-2956  Filed  2-5-99;  8:45  am) 
BILLINQ  COOE  S718-02-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banl(  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
99-2237)  pubhshed  on  page  4873  of  the 
issue  for  Monday,  February  1, 1999. 

Under  the  Federal  Reserve  Bank  of 
Atlanta  heading,  the  entry  for  First 
Banking  Company  of  Southeast  Georgia, 
Statesboro,  Georgia,  is  revised  to  read  as 
follows: 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  First  Banking  Company  of 
Southeast  Georgia,  Statesboro,  Georgia; 
to  merge  with  Wayne  Bancorp,  Inc., 
Jesup,  Georgia,  and  thereby  indirectly 
acquire  Wayne  National  Bank,  Jesup, 
Georgia. 

Comments  on  this  application  must 
be  received  by  February  25,  1999. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  2, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-2908  Filed  2-5-99;  8:45  am) 
BaUNQ  COOE  mO-OI-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  BanK  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
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225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  fiUngs  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enimierated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  2, 1999. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  III, 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1 .  Millennium  Bankshares 
Corporation,  Reston,  Virginia;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Millennium  Bank,  N.A., 
Reston,  Virginia  (in  organization). 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  2, 1999. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  99-2909  Filed  2-5-99;  8:45  am) 

ULUNG  CODE  tZIO-OI-F 


FEDERAL  RESERVE  SYSTEM 

Notic«  of  Proposals  to  Engage  in 
Permissible  Nont>anking  Activities  or 
to  Acquire  Companies  tttat  are 
Engaged  in  Permissibte  Nontianicing 
Activitias 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  fisted  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  Usted  in  §  225.28  of  Regulation 


Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  vfill  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  22,  1999. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1 .  Wells  Fargo  &■  Company,  San 
Francisco,  California,  and  Norwest 
Insurance,  Inc.,  Minneapolis, 
Minnesota;  to  acquire  through  a  joint 
venture,  ATI  Title  Agency  of  Ohio,  Inc., 
Cleveland,  Ohio,  and  thereby  engage  in 
title  insurance  agency,  escrow  and  other 
real  estate  closing  services,  pursuant  to 
§§  225.28(b)(2)(i),(v),  and  (viii)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  2, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  99-2910  Filed  2-5-99;  8:45  am) 
BILUNG  CODE  6210-01-F 


GENERAL  SERVICES 
ADMINISTRATION 

Public  Building  Service;  Record  of 
Decision,  Proposed  Disposal  of 
Governors  Island,  New  York  Hart>or, 
New  York,  NY 

I.  Introduction 

The  United  States  General  Services 
Administration  (GSA)  announces  its 
decision,  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (NEPA),  and  the 
regulations  issued  by  the  Council  on 
Environmental  Quality  (40  CFR  Parts 
1500-1508),  for  the  proposed  disposal 
of  federally-owrned  real  property  known 
as  Governors  Island,  New  York  Harbor, 
New  York,  New  York.  The  purpose  of 
this  Record  of  Decision  (ROD)  is  to 
clearly  communicate  GSA's  decision  on 
implementing  the  Preferred  Alternative 
identified  in  the  Final  Environmental 
Impact  Statement  dated  November  4, 


1998  (the  FEIS)  and  the  basis  for  that 
decision,  and  to  identify  any  mitigation 
measures  to  be  implemented  as  part  of 
that  decision.  This  ROD  describes  the 
alternatives  considered  and  the 
rationale  for  selecting  the  chosen 
alternative  and  documents  my  decision 
regarding  this  proposal. 

Public  scoping  meetings  for  the  Draft 
Environmental  Impact  Statement  (the 
DEIS)  were  held  on  December  16  and 
17, 1997.  The  period  for  comments  on 
the  proposed  disposal  action  was  open 
from  December  1, 1997  and  ended  on 
January  19,  1998.  GSA  released  the  DEIS 
for  a  45-day  public  comment  period  on 
June  5, 1998.  PubUc  hearings  were  held 
during  the  comment  period  on  June  24 
and  25, 1998.  The  FEIS  was  released  for 
a  30-day  public  comment  period  which 
closed  on  December  14,  1998.  GSA 
provided  written  Notices  of  Availability 
for  these  documents  in  the  Federal 
Register,  local  newspapers  and  direct 
mailings  to  interested  parties. 
The  purpose  and  need  for  the  proposed 
action  is  for  GSA  to  comply  with  a 
legislative  directive  with  respect  to 
approximately  172  acres  of  Federally- 
owned  property  known  as  Governors 
Island,  New  York,  as  provided  in  the 
Balanced  Budget  Act  of  1997  (Item 
373:[17],  Sec.  9101)  as  signed  by 
President  CUnton,  described  below: 

(a)  In  General — Notwithstanding  any  other 
provision  of  law,  the  administrator  of  General 
Services  shall,  no  earlier  than  fiscal  year 
2002,  dispose  of  by  sale  at  fair  market  value 
all  rights,  title,  and  interests  of  the  United 
States  in  and  to  the  land  of,  and 
improvements  to,  Governors  Island.  New 
York. 

(b)  Right  of  First  Offer — Before  a  sale  is 
made  under  subsection  (a)  to  any  other 
parties,  the  State  of  New  York  and  the  City 
of  New  York  shall  be  given  the  right  of  first 
offer  to  purchase  all  or  part  at  fair  market 
value  as  determined  by  the  Administrator  of 
General  Services,  such  right  may  be  exercised 
by  either  the  State  of  New  York  or  the  City 

of  New  York  or  by  both  the  parties  acting 
jointly. 

(c)  Proceeds — Proceeds  from  the  disposal 
of  Governors  Island  under  subsection  (a) 
shall  be  deposited  in  the  general  fund  of  the 
Treasury  and  credited  as  miscellaneous 
receipts. 

In  accordance  with  NEPA,  GSA 
disclosed  information  concerning  the 
potential  environmental  effects 
associated  with  the  disposition  of  this 
property.  GSA  examined  a  range  of 
reasonably  foreseeable  land  use  options 
that  might  be  implemented  on  the 
island  by  another  party  after  disposal. 
GSA  has  no  authority  to  implement  a 
reuse  on  Governors  Island.  Potential 
future  reuses  on  Governors  Island 
would  be  subject  to  their  own 
environmental  and  land  use  reviaw 
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processes  upcn  implementation.  The 
ultimate  reus(  i  scheme  for  the  island 
will  be  deten]  lined  by  the  futiu*  owners 
and  will  be  siibject  to  all  applicable 
Federal,  Statei  and  local  regulations. 

II.  Alternative  Considered 

Through  the  environmental  review 
process,  GSA  identified  a  preferred 
alternative,  the  Action  Alternative 
(disposition  qf  Governors  Island),  as 
well  as  the  Ni  Action  Alternative 
(retention  of  Governors  Island).  In 
conjunction  with  the  disposition 
alternative,  aid  in  order  to  disclose  any 
potential  impacts  and/or  benefits  that 
could  result  ftom  the  island's  i«use  by 
a  party  other  ihan  GSA  after  disposition, 
a  number  of  dotential  Land  Use  Options 
were  reviewed  for  Governors  Island. 
These  options  were  developed  during 
the  preparatiQn  of  the  Governors  Island 
Land  Use  Study,  commissioned  by  GSA. 
The  land  use  options  are  illustrative  of 
a  range  of  rea  ionably  foreseeable  reuses 
that  might  be  implemented  on  the 
island  by  anojther  party  or  parties.  The 
options  were  developed  based  on  a  year- 
long effort  thit  included  input  from 
local.  State  aid  Federal  agencies  as  well 
as  the  public  at  large.  The  options  are 
not  reflective  of  any  GSA  plans  for  the 
future  of  the  sland.  The  land  use 
options  encompass  what  GSA  believes 
to  be  a  range  bf  reasonable  and  likely 
land  uses,  giyen  the  island's 
opportunities  and  constraints.  Before 
the  implemeitation  of  any  future  reuse 
of  the  island  the  sponsoring  party  would 
need  to  comply  with  all  of  the 
applicable  lopal,  State,  and  Federal  laws 
and  regulations.  This  may  include  the 
preparation  qf  a  project-specific 
Environmental  Assessment  or 
Environmental  Impact  Statement  and 
the  provision  of  a  specific  mitigation 
plan. 

A.  No  Action  Alternative 

The  No- Action  Alternative  assumes 
that  the  island  is  not  disposed  of  by 
GSA  after  th<  fiscal  year  (FY)  2002. 
Under  this  allemative,  the  Federal 
government  would  retain  ownership  of 
Governors  Island.  The  annual 
appropriation  of  monies  for  the  on- 
island  caretaking  effort  are  assumed  to 
continue.      1 

B.  Action  Ali/emative 

The  Actioi  Alternative  involves  the 
disposition  qf  Governors  Island  by  GSA. 
As  directed  l)y  the  Balanced  Budget  Act 
of  1997,  GSA  has  been  limited  to  two 
distinct  meaiis  by  which  to  dispose  of 
Governors  I^and;  disposition  to  New 
York  State  o<  New  York  City  for  fair 
market  valu^;  and,  disposition  to 
another  or  entities  for  fair  market  value. 


Because  of  GSA's  mandate  imder  the 
Balanced  Budget  Act  to  dispose  of  the 
island  to  another  party,  as  well  as  GSA's 
inability  to  specify  or  control  the  land 
uses  that  may  be  developed  on  disposed 
property  in  the  future,  a  precise 
statement  of  the  specific  land  use- 
related  environmental  and 
socioeconomic  effects  that  could  result 
from  reuse  would  be  largely 
hypothetical.  In  response  to  the  lack  of 
certainty  concerning  a  future  reuse  for 
the  island,  GSA  has  developed  a  range 
of  reasonably  foreseeable  land  use 
options  that  might  result  upon 
disposition  of  the  island.  These  land  use 
options  were  developed  through  a 
planning  effort  undertaken  by  the 
United  States  Coast  Guard  (USCG)  and 
GSA,  with  input  from  New  York  State 
and  New  York  City  officials  as  well  as 
the  public,  which  culminated  in  the 
Governors  Island  Land  Use  Study. 

The  specific  purpose  of  the  land  use 
options  was  to  describe  a  range  of 
reasonable  uses  that  could  be 
implemented  on  the  Island  upon 
disposition.  The  FEIS  generically 
disclosed  the  potential  impacts 
pertaining  to  the  short  and  long  term, 
direct  and  indirect,  beneficial  and 
adverse  significant  regional  cumulative 
impacts  associated  with  these  land  use 
options. 

This  analysis  was  provided  in  order  to 
explore  the  issues  associated  with  the 
reuse  of  the  island  by  a  party  other  than 
GSA.  GSA  has  no  intention  of 
implementing  any  of  the  Land  Use 
Options.  The  potential  land  use  options 
that  resulted  from  the  Governors  Island 
Land  Use  Study  analyzed  in 
conjunction  with  the  Action 
Alternative,  disposition  of  Governors 
Island,  are  as  follows: 

1.  Reuse  Option.  This  option  reuses  as 
many  buildings  as  is  feasible,  while 
expanding  open  space.  There  is  a  strong 
residential  focus. 

2A.  Academic  Option.  This  option 
assumes  use  of  the  Island  by  an 
academic  institution  of  approximately 
4,000  students.  There  is  a  large  open 
and  recreational  space  component. 

2B.  Academic  Option  with  New  York 
City  Proposal  for  a  Casino.  This  option 
is  similar  to  the  Academic  Option,  with 
the  inclusion  of  a  gambling  casino  and 
its  necessary  ancillary  facilities.  Review 
of  this  option  was  requested  by  New 
York  City  during  the  environmental 
scoping  period. 

3.  Recreation  Option.  This  option's 
predominant  use  is  a  70-acre  public 
park.  Some  residential  units  and  a 
conference  center  are  also  included. 

4.  Mixed  Use  Option.  This  option 
strikes  a  balance  between  new 
development  and  a  public  park.  Major 


components  of  this  option  include  a  42- 
acre  park  and  approximately  2,400 
housing  units. 

5.  Maximum  Development  Option. 
This  option  features  the  highest 
residential  density  (4,450  units  in 
apartments  and  townhouses)  of  all  the 
land  use  options.  It  also  includes  a  20- 
acre  park,  hotel,  golf  course  and  retail 
uses. 

6.  Phase-In  Option.  This  option  is 
intended  for  transitional  use  of  existing 
facilities  prior  to  implementation  of  any 
of  the  land  use  options.  Residential  and 
hotel  or  hostel  use  is  emphasized. 

The  FEIS  provides  a  narrative 
description  and  a  tabular  summary  of 
the  potential  environmental 
consequences  of  each  of  the  land  use 
options.  Recommended  mitigation  for 
any  adverse  environmental 
consequences  is  also  set  forth  in  the 
narrative  description  and  tabular 
summary.  GSA  itself  has  no  intention  of 
implementing  any  of  the  land  use 
options,  and  only  intends  to  transfer  the 
property  to  another  party  who  would 
determine  the  island's  ultimate  land 
use.  Mitigation  for  any  future  adverse 
impacts  identified  in  association  with 
the  land  use  options  or  other  specific 
development  plans  would  be  the 
responsibility  of  the  future  owner  of 
Governors  Island.  A  specific 
development  plan  for  the  island  would 
be  subject  to  Federal,  State  and  local 
regulations  that  would  ensure  proper 
mitigation  of  adverse  impacts  associated 
with  any  future  development. 

III.  Decision 

Based  upon  review  of  the  written 
materials  associated  with  the 
environmental  review  process, 
including  the  transcripts  of  the  scoping 
and  public  hearings  and  the  comments 
received  from  those  who  reviewed  the 
DEIS  and  FEIS.  I  have  decided  to 
proceed  with  the  disposal  of  Governors 
Island  under  the  Action  Alternative  as 
summarized  above.  This  ROD  is  in 
keeping  with  the  statutory  mission  of 
GSA  to  dispose  of  Federally-owned  real 
property,  as  well  as  the  Balanced  Budget 
Act  of  1997  that  mandates  disposal  of 
Governor  Island.  My  decision  is  based 
on  the  following  factors: 

A.  On  October  16, 1995,  the  USCG 
annoimced  that  it  would  close 
Governors  Island  by  the  end  of  Summer 
1997.  This  decision  was  made  in 
response  to  the  Presidential  mandate  to 
meet  the  goals  of  the  National 
Performance  and  Results  Act,  and  the 
challenge  of  reducing  the  Federal 
budget  deficit.  The  USCG  developed  a 
five-part  Integrated  Business  Decision 
Package,  of  which  closing  Support 


Federal  Register /Vol.  64,  No.  25 /Monday,  February  8,  1999 /Notices 


6091 


Center  New  York  on  Governors  Island 
was  a  key  element. 

An  Environmental  Assessment  (EA) 
was  prepared  under  the  guidance  of 
Coast  Guard  direction  COMDTINST 
M16475.1B  (Final  Environmental 
Assessment  for  the  Closure  of  Support 
Center  New  York,  Governors  Island, 
May  1995),  pursuant  to  NEPA.  This  EA 
evaluated  the  closure  of  Governors 
Island  for  potential  environmental 
impacts.  The  EA  concluded  that  no 
significant  environmental  impacts 
would  result  from  the  closure  of 
Governors  Island  and  relocation  of 
USCG  commands  under  the  preferred 
alternative  of  standard  maintenance. 

B.  Governors  Island  is  subject  to 
special  legislation  incorporated  as  part 
of  the  Balanced  Budget  Act  of  1997 
(Item  373:(17],  Sec.  9101),  as  signed  by 
President  Clinton.  The  act  directs  GSA 
to  dispose  of  Governors  Island  at  fair 
market  value  no  earUer  than  FY  2002. 
The  State  and  city  of  New  York  have  the 
right  of  first  offer  to  purchase  all  or  part 
of  the  island  at  fair  market  value. 
Disposition  of  the  island  imder  the 
Action  Alternative  is  in  compliance 
with  this  legislation. 

C.  Since  closure  of  the  USCG  facility, 
the  island  and  its  structures  have  been 
maintained  by  a  caretaker  detachment  of 
Federal  and  contract  personnel  at  an 
approximate  annual  cost  of  $6  million 
in  FY  1998  and  $7  million  in  FY  1999, 
respectively.  The  responsibility  of 
continuing  maintenance  of  Governors 
Island  would  be  transferred  to  the 
owner  of  the  island  upon  disposition, 
thus  alleviating  the  Federal  Govenunent 
of  the  annual  expenditiue  for 
maintenance  of  the  island. 

D.  The  isUnd  is  acknowledged  to 
contain  resources  of  historic  merit.  In 
fulfillment  of  its  consultation 
responsibilities  under  Section  106  of  the 
National  Historic  Preservation  Act,  GSA 
was  a  signatory  to  a  Programmatic 
Agreement  between  the  USCG,  the 
Advisory  Council  on  Historic 
Preservation,  the  New  York  State 
Historic  Preservation  Officer,  the  city  of 
New  York,  and  the  National  Trust  for 
Historic  Preservation.  This  agreement 
provides  for  the  preservation  of  the 
Governors  Island  National  Historic 
Landmark  District  (GINHL)  and 
continuing  covenants  which  will  be 
binding  upon  the  new  owner  of  the 
property.  GSA  is  presently  preparing  the 
Governors  Island  Preservation  and 
Design  Manual,  which  will  become  the 
governing  docxmient  for  all  future 
preservation  and  maintenance  activities 
within  the  GINHL.  The  obhgation  for 
adherence  to  the  provisions  of  this 
document  will  be  transferred  along  with 
the  island's  title  upon  disposition.  This 


guarantees  the  future  preservation  of  the 
GINHL  after  disposition. 

E.  Disposal  oftiovemors  Island  by 
GSA  does  not  have  any  direct  effect  on 
the  physical,  biological  or  manmade 
enviromnent.  Any  future  reuse  of  the 
island  would  need  to  comply  with  any 
and  all  Federal,  State,  and  local 
regulations.  If  there  were  project- 
specific  impacts  at  that  time,  they 
would  need  to  be  disclosed  and 
mitigated  by  the  future  owner  of  the 
island. 

F.  The  USCG  is  currently  completing 
all  environmental  closure  and  clean-up 
operations  in  compliance  with  Federal, 
State  and  local  regulatory  standards 
prior  to  disposal  of  the  island.  Full 
remediation  will  have  occurred  by  the 
time  of  transfer  of  the  island,  or  the 
USCG  will  continue  such  remediation 
after  transfer  as  necessary. 

G.  The  FEIS  provided  recommended 
mitigation  for  any  adverse 
environmental  impacts  identified  in 
association  with  the  land  use  options. 
However,  mitigation  for  any  such 
adverse  environmental  impacts  would 
be  the  responsibility  of  the  future  owner 
of  Governors  Island.  A  specific 
development  plan  for  the  island  would 
be  subject  to  Federal,  State  and  local 
regulations  that  would  ensure  proper 
mitigation  of  any  associated  impacts. 

rv.  Environmentally  PrefieiTed 
Alternative 

As  required  by  NEPA,  a  lead  agency 
must  identify  its  envirorunentally 
preferred  alternative.  The 
environmentally  preferred  alternative  is 
the  alternative  which  best  satisfies  and 
promotes  the  national  environmental 
policies  incorporated  in  Section  101  of 
NEPA.  The  Action  Alternative, 
disposition  of  Governors  Island,  is  both 
the  preferred  and  the  environmentally 
preferred  alternative.  By  disposing  of 
Governors  Island  to  another  party,  the 
Balanced  Budget  Act  would  be  adhered 
to,  the  property  could  begin  to  generate 
tax  revenue  (if  disposed  of  to  a  private  - 
entity)  that  might  offset  any 
maintenance  costs  associated  with  the 
island,  and  the  public  could  potentially 
gain  access  to  this  previously  secured 
facihty.  Disposal  will  also  allow  for 
reuse  of  the  GINHL  in  compUance  with 
the  Programmatic  Agreement  and  the 
Governors  Island  Preservation  and 
Design  Manual,  ensuring  the 
appropriate  maintenance  and 
preservation  of  this  resource.  Disposal 
of  Governors  Island  would  not  have  any 
direct  adverse  effect  on  the  physical, 
biological,  or  man-made  environment, 
but  rather  beneficial  impacts  could  be 
realized  as  cited  above.  Any  specific 
development  plan  for  the  island  would 


be  subject  to  Federal,  State  and  local 
regulations  that  would  ensure  proper 
mitigation  of  any  associated  impacts. 

V.  Environmental  Impacts  and 
Mitigation  Measures 

In  terms  of  environmental  harm  and 
degradation,  the  Action  Alternative, 
disposition  of  Governors  Island,  would 
have  minimal  or  no  adverse  impacts  to 
physical  and  natiu^l  resources, 
biological  resources,  and  man-made  or 
socioeconomic  characteristics.  All 
practical  means  to  alleviate,  minimize 
and/or  compensate  environmental  harm 
were  considered. 

Under  the  first  scenario  of  the  Action 
Alternative,  Governors  Island  would  be 
disposed  of  to  New  York  State  or  New 
York  City  (NYS  and/or  NYC)  for  fair 
market  value  no  earlier  than  FY  2002. 
The  responsibility  of  continued 
preservation  and  maintenance  of  the 
National  Register  Landmark  District 
would  be  transferred  to  NYS  and/or 
NYC  along  with  the  island's  title. 
Generally,  properties  owned  by  NYS  or 
NYC  do  not  generate  tax  revenue.  Under 
this  Action  Alternative  scenario,  the 
change  in  public  ownership  would  not 
necessarily  constitute  an  increase  in  tax 
revenue  for  the  city  or  state.  The 
possibility  does  exist,  however,  that 
NYS  and/or  NYC  would  create  an 
arrangement  on  the  island  where  some 
land  uses  would  be  privately  sponsored 
and  would  pay  taxes.  Similarly,  if  the 
island  is  disposed  of  to  NYS  and/ or 
NYC  the  burden  of  providing  services 
on  the  island  would  fall  to  local 
government.  Transfer  of  the  island  to 
NYS  and/or  NYC  could  enable  public 
access  to  a  portion  of  the  city  previously 
unavailable  to  visitors  and  possibly 
create  additional  open  space  for  the  city. 
It  is  not  anticipated  that  the  addition  of 
Governors  Island  to  the  NYC  real  estate 
market  would  adversely  affect  prices  for 
comparable  properties,  as  the  current 
real  estate  market  is  strong  and 
Governors  Island  possesses  unique 
characteristics  (size,  location,  existing 
facilities).  Under  the  Action  Alternative, 
the  sale  of  Governors  Island  for  fair 
market  value  would  result  in  the 
Federal  government  realizing  a 
monetary  gain.  Additionally,  the 
Federal  government's  responsibility  for 
caretaking  on  the  island  would  cease 
and  the  annual  recurring  expense  for 
caretaking  would  end.  Disposal  of 
Governors  Island  to  NYS  and/or  NYC 
does  not  have  any  direct  effect  on  the 
physical,  biological  or  man-made 
environment.  Any  future  development 
of  the  island  by  NYS  and/or  NYC  would 
be  subiect  to  all  applicable  Federal. 
State,  and  local  regulations. 
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Under  the  sitcond  scenario  associated 
with  the  Actio  a  Alternative.  Governors 
Island  would  »e  disposed  of  to  an  entity 
other  than  NYfe  and/or  NYC  for  fair 
market  value.  The  continued 
preservation  ahd  maintenance  of  the 
GINHL  district  would  be  an  obligation 
transferred  along  with  the  island's  title. 
Disposition  to  an  entity  other  than  NYS 
and/or  NYC  u|ider  the  Action 
Alternative  coiild  be  beneficial  in  terms 
of  the  creation  of  new  tax  ratables 
within  NYC.  j^dditionally,  if  profit- 
generating  usds  occur  on  the  island, 
these  uses  would  generate  sales  or 
corporate  taxeis,  which  would  accrue  to 
NYS  and/or  NfYC.  Provision  of  police, 
fire  amd  other  municipal  services  to 
Governors  Isl^d  would  be  necessary, 
the  cost  of  which  could  be  offset  to 
some  degree  by  taxes.  The  possibility 
exists  that  the  island  could  be  disposed 
of  to  a  not-for-profit  institution  at  fair 
market  value,  lor  some  combination  of 
not-for-profit  entity.  In  this  case  the  not- 
for-profit  institution  would  be  exempt 
from  paying  taxes.  This  could  result  in 
a  burden  to  loqal  services  without 
commensurate  tax  relief.  A  Payment  in 
Lieu  of  Taxes  IPILOT)  could  offset  this 
burden.  Undet  this  scenario,  the  Federal 
Government  would  realize  the  financial 
gains  generated  from  sale  of  the  island, 
as  well  as  the  jannual  savings  of  the 
costs  associated  with  maintaining  the 
island.  Disposal  of  Governors  Island  to 
an  entity  or  entities  other  than  NYS 
and/or  NYC  does  not  have  any  direct 
effect  on  the  physical,  biological  or 
man-made  enVironment.  Any  future 
development  of  the  island  by  the  new 
owner  would  he  subject  to  all  applicable 
Federal,  Statec  and  local  regulations. 

VI.  Supporti4g  Information 

GSA  has  rei:eived  a  limited  number  of 
comments  concerning  the  FEIS.  Upon 
review  of  the$e  comments,  I  am  satisfied 
that  they  hav^  already  been  sufficiently 
addressed  in  both  the  DEIS  and  FEIS.  In 
support  of  this,  GSA  has  received 
notification  ftom  the  Environmental 
Protection  A^ncy  (EPA)  that  "In  light 
of  the  covenants  that  will  be  set  forth  in 
the  transfer  deed,  we  have  concluded 
that  the  proposed  project  would  not 
result  in  si^ficant  adverse 
environmentil  impacts;  therefore,  EPA 
has  not  objections  to  the 
implementation  of  the  proposed 
project". 

TTie  Port  Authority  of  the  State  of 
New  York  anq  New  Jersey  has  requested 
that  in  refere|ice  to  the  Hazardous 
Materials  Se<itions  of  the  "Re-Use 
Options",  G^A  "forbear  from 
characterization  of  dredged  material 
absent  actual  sampling  and  testing". 
The  FEIS  disclosed  that  if  dredging  were 


determined  to  be  necessary  adjacent  to 
the  island  in  connection  with  the 
construction  of  docks  or  piers,  "and  the 
spoil  is  contaminated,  or  is  ocean- 
dumped,  this  may  constitute  an  impact 
under  Section  103  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act"  (Governors  Island  Disposition 
FEIS.  November  1998.  pp.  IV.E-9.  IV.R- 
52.  IV.E-90.  IV.E-109.  IV.E-131). 
Because  of  the  conceptual  nature  of  the 
land  use  options,  it  is  not  clear  if 
dredging  is  actually  necessary.  GSA  did 
not  intend  to  indicate  that  spoil  material 
is  contaminated,  rather  that  if  the  spoil 
were  contaminated  the  potential  for 
impact  could  exist.  In  order  to 
determine  the  nature  of  any  spoil 
material  associated  with  dredging 
activities  an  actual  sampling  and  testing 
program  would  need  to  be  undertaken. 

T^e  Port  Authority  also  indicated  that 
the  *  •  *  disposition  to  New  York  City 
or  New  York  State  is  preferable  to  a 
private  disposition  and  should  be 
evaluated  as  such  in  the  decision- 
making process."  As  indicated  earlier, 
GSA  has  undertaken  the  disposition  of 
Governors  Island  as  directed  by  the 
Balanced  Budget  Act  of  1997.  While  the 
Balanced  Budget  Act  does  provide  the 
city  and  State  of  New  York  with  the 
right  of  first  offer  (at  fair  market  value), 
it  does  not  designate  a  preference  as  to 
the  purchaser  of  the  island.  In  keeping 
with  the  directive  offered  in  this  Act, 
GSA  has  employed  a  similar  two-tiered 
approach  to  the  environmental  review 
of  the  disposition  of  the  island.  The 
potential  benefits  and  impacts 
associated  with  disposition  to  New  York 
City  and/or  New  York  State  as  well  as 
to  a  private/institutional  party  have 
been  fully  disclosed  in  the  FEIS.  The 
selection  of  the  disposition  alternative 
as  the  preferred  alternative  does  not 
indicate  a  preference  as  to  the  purchaser 
of  the  island  yet  it  still  allows  the  State 
and  or  city  of  New  York  the  right  of  first 
offer.  I  believe  that  sufficient 
backgroimd  information  concerning  the 
effects  of  disposition  to  a  public  or 
private  entity  has  been  provided  to  the 
appropriate  parties  in  the  decision- 
makine  process. 

Finally,  a  letter  received  from  the 
Regional  Plan  Association  (RPA) 
indicates  that  "[tjhe  DEIS  does  not 
adequately  examine  the  consequences  of 
its  action  alternatives".  I  disagree  with 
this  assessment  and  am  confident  that 
the  analysis  of  the  action  alternative  has 
been  conducted  and  the  impacts  and 
benefits  disclosed  as  required  by  NEPA. 
As  I  indicated  above,  GSA  has  disclosed 
the  impacts  and  benefits  associated  with 
the  disposition  of  the  island  to  either 
New  York  City/New  York  State  or 
another  entity.  Additionally,  in 


conjunction  with  the  action  alternative, 
GSA  has  identified  and  analyzed  a  range 
of  reasonably  foreseeable  reuse  options 
that  could  occur  on  the  island.  In  total, 
GSA  has  provided  a  sufficient  level  of 
review  of  the  consequences  associated 
with  the  disposition  of  the  island. 

Vn.  Conclusion 

Environmental  and  other  relevant 
concerns  presented  by  interested 
agencies  and  private  citizens  have  been 
hilly  addressed  writhin  the  FEIS.  GSA 
believes  there  are  no  outstanding 
environmental  issues  to  be  resolved 
with  respect  to  the  proposed  project 
which  are  within  the  mission 
capabilities  of  this  agency. 

After  consulting  with  GSA  staff, 
reviewing  the  FEIS  and  all  of  its  related 
materials,  it  is  my  decision  GSA  will 
proceed  with  the  disposal  of  Federally- 
owned  real  property  known  as 
Governors  Island,  New  York  Harbor, 
New  York. 

Dated:  January  27, 1999. 
Robert  W.  Martin, 

Acting  Regional  Administrator. 

[FR  Doc.  99-2722  Filed  2-5-99;  8:45  amj 

BILUNG  CODE  6820-23-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Statement  of  Organixation,  Functions 
and  Delegations  of  Auttioiity;  Program 
Support  Center 

Part  P  (Program  Support  Center)  of  the 
Statement  of  Organization,  Fimctions 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (60  FR  51480,  October  2, 1995 
as  amended  most  recently  at  63  FR 
71143,  December  23, 1998)  is  amended 
to  reflect  changes  in  Chapter  PB  within 
Part  P,  Program  Support  Center, 
Department  of  Health  and  Himian 
Services.  The  Human  Resources  Service 
(HRS)  is  reorganizing  and  realigning  its 
divisions  which  perform  personnel 
activities  by  consolidating  the  personnel 
operations  and  employee/labor  relations 
functions  into  two  newly  established 
Divisions:  The  Division  of  Personnel 
Operations — Parklawn  and  the  Division 
of  Personnel  Operations — Switzer.  The 
proposed  organizational  structure  will 
better  support  the  HRS  in  its  role  as  a 
multi-customer,  competitive,  service- 
for-fee  cost  center.  The  HRS  is  also 
clarifying  the  statement  describing  the 
Board  for  Correction  of  PHS 
Commissioned  Corps  Records  to  reflect 
that  its  operations  are  overseen  by  an 
Executive  Director  who  is  located  in  the 
immediate  Office  of  the  Director, 
Program  Support  Center. 
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Program  Support  Center 

Under  Part  P,  Section  P-20. 
Functions,  change  the  following: 

Under  Chapter  PB,  Human  Resources 
Service  (PB)  delete  the  titles  and 
functional  statements  for  the  Personnel 
Policy,  Programs  and  Organizational 
Development  Division  (PBN);  Personnel 
Operations  Division  (PBP)  and  the 
Employee  and  Labor  Relations  Division 
(PBR)  in  their  entirety. 

Establish  the  Division  of  Personnel 
Operations — Parklawn  (PBS)  and  enter 
the  functional  statement  as  follows: 

Division  of  Personnel  Operations — 
Parklawn  (PBS)  (1)  Administers 
comprehensive  human  resources 
management  and  employee/labor 
relations  programs  for  headquarters  and 
field  components  of  the  Program 
Support  Center  (PSC),  other  Health  and 
Human  Services  (HHS)  components, 
and  external  customers;  (2)  Develops 
and  implements  strategies  and  processes 
to  ensure  the  progression  of  the  Division 
of  Personnel  Operations — ^Parklawn  in 
its  role  as  a  multi-customer, 
comptetitive,  service-for-fee  cost  center; 
(3)  Formulates  and  implements 
marketing  strategies  to  promote  the 
utilization  of  the  Division  of  Personnel 
Operations — Parklawn  services  by  other 
HHS  components  and  external 
customers;  (4)  Provides  consultation 
and  assistfmce  on  employee  relations 
services  including  adverse  actions, 
employee  performance  deficiencies, 
discipline,  grievances  and  appeals, 
reductions-in-force,  incentive  awards 
programs,  leave  regulations,  standards 
of  conduct,  fitness  for  duty,  violence  in 
the  workplace,  worker's  compensation, 
conflict  of  interest  such  as  outside 
activities,  and  financial  disclosures;  (5) 
Provides  advice  and  assistance 
concerning  the  interpretation  and 
application  of  term  and  other 
agreements  negotiated  with  labor 
organizations,  the  duty  to  bargain,  other 
obligations  to  unions  and  employees 
under  the  Federal  Labor-Management 
Relations  Statute,  and  other  applicable 
laws  and  govemmentwide  regulations. 
Provides  managerial  advisory  services 
on  contract  dispute  resolution  and 
National  Partnership  Coimcil;  (6) 
Provides  full  range  of  personnel 
operations  services  and  consultations  on 
human  resources  activities  including 
recruitment,  staffing,  position 
classification,  pay  administration, 
performance  management,  awards, 
seciuity,  special  and  executive 
recruitment,  retirement  and  benefits 
counseling,  maintenance  of  official 
personnel  records,  and  Conunissioned 
Corps  liaison  activities;  (7)  Provides 
expert  managerial  advisory  services 


including  analyzing  employee 
resources,  forecasting  future 
requirements,  and  coordinating  policy 
to  meet  departmental  mission  and 
public  interest  needs;  and  (8) 
Administers  special  initiative  programs 
including  special  incentives,  honor 
awards  programs,  and  special  leave 
programs. 

Establish  the  Division  of  Personnel 
Operations — Switzer  (PBT)  and  enter 
the  functional  statement  as  follows: 

Division  of  Personnel  Operations — 
Switzer  (PBT) 

(1)  Administers  comprehensive 
human  resources  management  and 
employee/labor  relations  programs  for 
headquarters  and  field  components  of 
the  Office  of  the  Secretary  (OS),  the 
Office  of  the  Inspector  General  (OIG), 
the  Administration  on  Aging  (AoA), 
other  Health  and  Human  Services  (HHS) 
components,  and  external  customers:  (2) 
Develops  and  implements  strategies  and 
processes  to  ensure  the  progression  of 
the  Division  of  Personnel  Operations — 
Switzer  in  its  role  as  a  multi-customer, 
competitive,  service-for-fee  cost  center; 
(3)  Formulates  and  implements 
marketing  strategies  to  promote  the 
utilization  of  the  Division  of  Personnel 
Operations — Switzer  services  by  other 
HHS  components  and  external 
customers;  (4)  Provides  consultation 
and  assistance  on  employee  relations 
services  including  adverse  actions, 
employee  performance  deficiencies, 
discipline,  grievances  and  appeals, 
reductions-in-force,  incentive  awards 
programs,  leave  regulations,  standards 
of  conduct,  fitness  for  duty,  violence  in 
the  workplace,  retirement,  worker's 
compensation,  conflict  of  interest  such 
as  outside  activities,  and  financial 
disclosures;  (5)  Provides  full  range  of 
personnel  operations  services  and 
consultations  on  human  resources 
activities  including  recruitment, 
staffing,  position  classification,  pay 
administration,  performance 
management,  awards,  security,  special 
and  executive  recruitment,  retirement 
and  benefits  counseling,  maintenance  of 
official  persoimel  records,  and 
Commissioned  Corps  liaison  activities; 
(6)  Provides  advice  and  assistance 
concerning  the  interpretation  and 
application  of  term  and  other 
agreements  negotiated  with  labor 
organizations,  the  duty  to  bargain,  other 
obligations  to  unions  and  employees 
under  the  Federal  Labor-Management 
Relations  Statute,  and  other  applicable 
laws  and  govemmentwide  regulations. 
Provides  managerial  advisory  services 
on  contract  dispute  resolution  and 
National  Partnership  Council;  (7) 
Provides  expert  managerial  advisory 


services  including  analyzing  employee 
resources,  forecasting  future 
requirements,  and  coordinating  policy 
to  meet  departmental  mission  and 
public  interest  needs;  (8)  Provides 
consultative  service  and  expert  advice 
to  organizations  effecting  change 
management  activities.  Specialized 
services  include  restructuring, 
streamlining,  employee  empowerment, 
quality  management,  team  building, 
program  evaluation,  and  other 
organizational  improvement  efforts;  (9) 
Oversees  the  operation  of  the  Career 
Management  Center  and  provides 
individual  consultative  services  and 
expert  advice  to  employees  on  career 
related  activities;  (10)  Oversees  the 
operation  of  the  Employee  Assistance 
Program  (EAP)  for  the  OS  and  other 
HHS  components.  Services  include 
intake,  assessment,  referral  of 
employees,  and  education  of  employees 
and  management  about  EAP  services; 
and  (11)  Administers  special  initiative 
programs  including  special  incentives, 
honor  awards  programs,  and  special 
leave  programs. 

Under  Chapter  PB,  Human  Resources 
Service,  (PB),  after  the  heading  Human 
Resources  Service  (PB),  delete  item  (7) 
in  its  entirety  and  insert  a  new  item  (7) 
as  follows:  "(7)  Provides  Executive 
Secretariat  services  for  the  Board  for 
Correction  of  PHS  Commissioned  Corps 
Records.  The  Board  is  overseen  by  an 
Executive  Director  who  is  located  in  the 
immediate  Office  of  the  Director,  PSC." 

Dated:  February  1, 1999. 
L3ninda  M.  Regan, 
Director,  Program  Support  Center. 
[FR  Doc.  99-2935  Filed  2-5-99;  8:45  am] 
MLUNQ  CODE  41M-17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  M033] 

State  and  Local  Childhood  Lead 
Poisoning  Prevention  Programs; 
Notice  of  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1999 
funds  for  new  and  competing 
continuation  state  and  local  programs  to 
develop  and  improve  childhood  lead 
poisoning  prevention  activities  and 
build  statewide  capacity  to  conduct 
surveillance  of  blood  lead  levels  in 
children.  This  announcement  is  related 
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to  the  prioritjl  area  of  Environmental 
Health. 

This  grant  ]  >rogram  is  to,  provide  the 
impetus  for  tlie  development, 
implementation,  expansion,  and 
evaluation  of  state  and  local  childhood 
lead  poisonii^  prevention  programs 
which  includlB  statewide  surveillance 
capacity  to  dilermine  areas  at  high  risk 
for  lead  expoiiure.  In  particular,  this 
grant  prograni  is  to  carry  out  the  core 
public  health  functions  in  childhood 
lead  poisoning  prevention  programs 
(CLPPP).  Mo^  specifically,  this  grant 
program  is  toj bring  about:  (1)  Screening 
of  children  who  are  potentially  exposed 
to  lead  and  follow-up  care  for  children 
who  are  identified  with  elevated  blood 
lead  levels  (^Ls):  (2)  awareness  and 
action  amon^  the  general  public  and 
affected  professionals  in  relation  to 
preventing  childhood  lead  poisoning: 
and  (3)  primary  prevention  of  childhood 
lead  poisoni4g  in  high-risk  areas  in 
collaboration  with  other  government 
and  community-based  organizations.  As 
State  and  local  programs  shift  emphasis 
from  providing  direct  screening  and 
follow-up  seivices  to  the  core  public 
health  functions,  grant  funds  may  be 
used  to  support  and  emphasize  health 
department  responsibilities  in  screening 
and  follow-up  services  of  children  at 
risk  for  lead  poisoning.  This  includes 
improving  coalitions  and  partnerships, 
conducting  bietter  emd  more 
sophisticateq  assessments,  developing 
and  evaluatiiig  policies  and  program 
performance  and  effectiveness  based  on 
established  gbals  and  objectives. 

B.  Eligible  Applicants 

Apphcant  eligibility  is  divided  into 
Parts  A  (New  Applicants),  B  (Competing 
Continuatioil),  and  C  (Alternative 
Surveillance  Assessment)  defined  as 
follows: 

1.  Part  A  applies  to  State  and  local 
health  departments  or  other  State  and 
local  health  igencies  or  departments  not 
currently  funded  by  CDC. 

a.  Also  ehiible  are  agencies  or  units 
of  local  government  that  serve 
jurisdiclionaj  populations  greater  than 
500,000.  In  Edition,  eUgible  applicants 
include  health  departments  or  other 
official  organizational  authority  (agency 
or  instrumei^tality)  of  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  any  teijritory  or  possession  of  the 
United  StateB,  and  all  Indian  tribes. 

b.  Applicants  for  local  CLPP  program 
grants  from  tUgible  units  of  local 
jurisdiction^  must  either  apply  directly 
to  CDC  or  apply  as  part  of  a  statewide 
grant  application.  Local  jurisdictions 
cannot  subn|it  applications  directly  to 
CDC  and  alsb  apply  as  part  of  a 
statewide  grant  application. 


c.  Applicants  encouraged  to  apply 
under  Part  A  include,  but  are  not 
limited  to;  Arkansas,  Georgia,  Idaho, 
Kansas,  Mississippi,  Nevada,  North 
Dakota,  South  Dakota,  Tennessee,  and 
Kentucky. 

2.  Part  B  applies  to  applicants 
currently  funded  by  Centers  for  Disease 
Control  and  Prevention  whose  project 
period  is  expiring  in  1999.  Part  B 
applicants  are  as  follows:  Colorado; 
Connecticut;  Illinois;  Jefferson  County, 
Kentucky;  Maryland;  Minnesota; 
Nebraska;  New  York;  Utah;  Washington. 
D.C.;  and  Wisconsin. 

3.  Part  C  applies  to:  (1)  Applicants 
who  apply  under  Part  B,  however 
funding  will  only  be  considered  if  their 
Part  B  application  is  successful  and 
chosen  for  funding  and,  (2)  applicants 
currently  holding  funded  CDC 
Childhood  Lead  Poisoning  Prevention 
Program  and  Childhood  Blood  Lead 
Surveillance  grants  that  successfully 
report  data  to  CDC's  national 
surveillance  database  as  of  March  31st. 

Additional  Information  for  All  State 
Applicants 

If  a  State  agency  applying  for  grant 
funds  is  other  than  the  official  State 
health  department,  vmtten  concurrence 
by  the  State  health  department  must  be 
provided. 

C.  Availability  of  Funds 

Part  A:  New  Applicants 

Up  to  $3,000,000  will  be  available  in 
FY  1999  to  fund  up  to  5  new  grants. 
CDC  anticipates  that  awards  for  the  first 
budget  year  will  range  from  $75,000  to 
$800,000. 

Part  B:  Competing  Continuations 

Up  to  $7,700,000  will  be  available  in 
FY  1999  to  fund  up  to  11  competing 
continuation  grants.  CDC  anticipates 
that  awards  for  the  first  budget  year  will 
range  from  $75,000  to  $1,500,000. 

Part  C:  Alternative  Surveillance 
Assessments 

Up  to  $400,000  will  be  available  in  FY 
1999  to  fund  up  to  4  supplemental 
awards  to  support  the  development  of 
alternative  surveillance  assessments. 
Alternative  surveillance  assessment 
awards  are  expected  to  range  from 
$85,000  to  $100,000,  with  the  average 
award  being  approximately  $95,000. 

Awards  for  State  Applicants 

To  determine  the  suggested  level  of 
funding  for  which  an  individual  State 
apphcant  for  Part  A  or  Part  B  is  eUgible, 
State  applicants  should  refer  to  the  table 
entitled  "State  CU'PP's  Only:  Suggested 
Funding  Categories  Based  on  Projected 
Level  of  Effort  Required  to  Provide 


Prevention  and  Surveillance  activities  to 
a  State  Population"  (included  in  the 
application  package).  AppUcants  are 
encouraged  to  use  the  funding  category 
that  is  suggested  for  the  applicant's 
State;  however,  note  these  are  suggested 
funding  guidelines  and  should  not  be 
regarded  as  absolute  funding  limits. 


Awards  for  Local  Applicants 

The  suggested  range  of  awards  for 
local  appUcants  is  $250,000  to  $800,000. 

Additional  Information  on  Funding  for 
All  Applicants  for  Part  A,  Part  B  and 
Parte 

New  awards  are  expected  to  begin  on 
or  about  July  1,  1999,  and  are  made  for 
12-month  budget  periods  within  project 
periods  not  to  exceed  3  years.  Estimates 
outlined  above  are  subject  to  change 
based  on  the  actual  availability  of  funds 
and  the  scope  and  quality  of 
applications  received.  Continuation 
awards  within  the  project  period  will  be 
made  on  the  basis  of  satisfactory 
progress  and  availability  of  funds.  Grant 
awards  cannot  supplant  existing 
funding  for  CLPP  or  Alternative 
Surveillance  programs.  Grant  funds 
should  be  used  to  enhance  the  level  of 
expenditures  from  State,  local,  and 
other  funding  sources.  Awards  made 
under  Parts  A  and  B  will  be  made  with 
the  expectation  that  program  activities 
will  continue  when  grant  funds  are 
terminated. 

Note: 

1.  Grant  funds  may  not  be  expended  for 
medical  care  and  treatment  or  for 
environmental  remediation  of  sources  of  lead 
exposure.  However,  the  applicant  must 
provide  a  plan  to  ensure  that  these  program 
activities  are  carried  out. 

2.  Not  more  than  10  percent  (exclusive  of 
Direct  Assistance)  of  any  grant  or  contract 
through  the  grant  may  be  obligated  for 
administrative  costs.  This  10  percent 
limitation  is  in  lieu  of,  and  replaces,  the 
indirect  cost  rate. 

D.  Program  Requirements 

Part  A  and  Part  B:  New  and  Competing 
Continuations 

The  follovdng  are  requirements  for 
CLPP  Programs: 

1.  A  director/manager  with  authority 
and  responsibility  to  carry  out  the 
requirements  of  the  program  and/or  a 
full  time  coordinator  for  surveillance 
activities. 

2.  Provide  qualified  staff,  other 
resources,  and  knowledge  to  implement 
the  provisions  of  the  program. 
Applicants  requesting  grant  supported 
positions  must  provide  assurances  that 
such  positions  will  be  authorized  to  be 
filled  by  the  appUcant's  personnel 
system. 
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3.  For  State  applicants,  develop  a 
statewide  surveillance  system  in 
accordance  with  CEXZ  guidance  and 
submit  data  annually  to  CDC.  Revise, 
refine,  and  carry  out  the  proposed 
surveillance  methodology.  For  local 
applicants,  develop  a  data-management 
system  that  links  with  the  State's 
surveillance  system  or  develop  an 
automated  data-management  system  to 
collect  and  maintain  laboratory  data  on 
the  results  of  blood  lead  analyses  and 
data  on  follow-up  care  for  children  with 
elevated  DLLs.  For  both  State  and  local 
applicants,  use  these  systems  to  monitor 
timeliness  and  completeness  of 
screening  of  high-risk  children  and  of 
follow-up  care  for  children  with 
elevated  BLLs. 

4.  For  State  applicants,  commitment 
to  develop  and  implement  a  statev^de 
childhood  blood  lead  screening  plan 
consistent  with  CDC  guidance  provided 
in  Screening  Young  Children  for  Lead 
Poisoning:  Guidance  for  State  and  Local 
Public  Health  Officials.  For  local 
applicants,  commitment  to  participate 
in  the  statewide  plemning  process. 

5.  Establish  effective,  well-defined 
working  relationships  within  public 
health  agencies  and  with  other  agencies 
and  organizations  at  national,  State,  and 
community  levels  (e.g.:  Housing 
authorities;  environmental  agencies; 
maternal  and  child  health  programs; 
State  Medicaid  Early  Periodic 
Screening,  Diagnosis,  and  Treatment 
(EPSDT)  programs;  community  and 
migrant  health  centers;  community- 
based  organizations  providing  health 
and  social  services  in  or  near  public 
housing  units,  as  authorized  imder 
section  340A  of  the  PubHc  Health 
Service  (PHS)  Act;  State  and  local 
epidemiology  programs;  State  and  local 
housing  rehabilitation  programs; 
schools  of  public  healtli  and  medical 
schools;  and  environmental  interest 
groups). 

6.  Written  assurance  that  income 
earned  by  the  CLPP  program  wall  be 
returned  to  the  program  for  its  use. 

7.  For  State  CLPP  Programs,  provide 
managerial,  technical,  analytical,  and 
program  evaluation  assistance  to  local 
agencies  and  organizations  in 
developing  or  strengthening  their  CLPP 
programs. 

8.  Establish  a  system  to  monitor  the 
notification  and  follow-up  of  children 
who  are  confirmed  with  elevated  BLLs 
and  who  are  referred  for  environmental 
S6rvic6s> 

9.  SPECL\L  REQUIREMENT  regarding 
Medicaid  provider-status  of  applicants: 
Pursuant  to  section  317A  of  the  Public 
Health  Service  Act  (42  U.S.C.  247b-l), 
as  amended  by  Sec.  303  of  the 
"Preventive  Health  Amendments  of 


1992"  (Pub.  L.  102-531).  applicants 
AND  current  grantees  must  meet  the 
following  requirements:  For  CLPP 
program  services  which  are  Medicaid- 
reimbursable  in  the  applicant's  State: 

a.  Apphcants  who  directly  provide 
these  services  must  be  enrolled  with 
their  state  Medicaid  agency  as  Medicaid 
providers. 

b.  Providers  who  enter  into 
agreements  with  the  applicant  to 
provide  such  services  must  be  enrolled 
with  their  state  Medicaid  agency  as 
providers.  An  exception  to  this 
requirement  will  be  made  for  providers 
whose  services  are  provided  free  of 
charge  and  who  accept  no 
reimbursement  from  any  third-peirty 
payer.  Such  providers  who  accept 
voluntary  donations  may  still  be 
exempted  from  this  requirement. 

Part  C:  Alternative  Surveillance 
Assessments 

The  following  are  requirements  for 
Alternative  Surveillance  Assessments: 

1.  A  coordinator  in  collaboration  with 
the  principal  investigator  wiih  authority 
and  responsibility  to  carry  out  the 
requirements  of  the  assessment 
activities. 

2.  Develop  and  implement  a  study 
protocol  to  include  the  following: 
Methodology,  sample  selection,  field 
operation,  and  statistical  analysis. 
Applicants  must  provide  a  means  of 
assuring  that  the  results  of  the  study 
will  be  published. 

3.  Revise,  refine,  and  carry  out  the 
proposed  methodology  for  conducting 
Alternative  Surveillance  Assessments. 

4.  Monitor  and  evaluate  all  aspects  of 
the  assessment  activities. 

5.  Conduct  and  evaluate  public  health 
programs  or  have  access  to  professionals 
who  are  knowledgeable  in  conducting 
such  activities. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan: 

1.  Applications  must  be  developed  in 
accordance  with  PHS  Form  5161-1. 

2.  Part  B  applicants  also  competing 
for  Part  C  funds  must  submit  a  separate 
application. 

3.  Application  pages  must  be  clearly 
numbered,  and  a  complete  index  to  the 
application  and  its  appendices  must  be 
included. 

4.  The  original  and  two  copies  of  the 
application  set  must  be  submitted 
UNSTAPLED  and  UNBOUND.  All 


material  must  be  typewritten,  double 
spaced,  printed  on  one  side  only,  with 
un-reduced  font  (10  or  12  point  font 
only)  on  8V2"  by  11"  paper,  and  at  least 
1"  margins  and  heading  and  footers.  All 
graphics,  maps,  overlays,  etc.,  should  be 
in  black  and  white  and  meet  the  above 
criteria. 

5.  A  one-page,  single-spaced,  typed 
abstract  must  be  submitted  with  the 
application.  The  heading  should 
include  the  title  of  the  grant  program, 
project  title,  organization,  name  and 
address,  project  director,  telephone 
number,  facsimile  number,  and  e-mail 
address. 

6.  The  main  body  of  the  CLPP 
program  application  must  include  the 
following  understanding  the  problem, 
surveillance  or  data-management 
activities,  statewide/jurisdiction-wide 
planning  and  collaboration,  core  public 
health  functions,  goals  and  objectives, 
program  management  and  staffing,  and 
program  evaluation.  The  main  body  of 
the  alternative  surveillance  assessments 
application  must  include  the  following 
study  protocol,  project  personnel,  and 
project  management.  Each  should  not 
exceed  75  pages.  The  abstract,  budget 
narrative,  and  budget  justification  pages 
are  not  included  in  the  75  page  limit. 
Supplemental  information  may  be 
placed  in  appendices  and  should  not 
exceed  25  pages. 

7.  Part  B  applicants  must  submit  a 
progress  report  no  longer  than  10  pages. 

F.  Application 

Applicants  must  submit  the  original 
and  two  copies  of  the  PHS  5161-1 
(OMB  Number  0937-0189)  on  or  before 
April  7, 1999.  Submit  the  appHcation  to: 
Mattie  B.  Jackson,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office 
Announcement  99033,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
2920  Brandywine  Road,  MS-E13. 
Atlanta.  GA  30341 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 
(1)  Received  on  or  before  the  deadline 
date,  or  (2)  sent  on  or  before  the 
deadline  date  and  received  in  time  for 
submission  for  the  review  process. 
Applicants  must  request  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

Applications  which  do  not  meet  the 
criteria  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  wrili  be  returned  to  the 
applicant. 
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G.  Evaluation  Criteria 

The  review  of  applications  will  be 
conducted  b]  an  independent  review 
conunittee  approved  by  CDC  as  they 
relate  to  the  applicant's  response  to 
either  Part  AJ  Part  B,  or  Part  C. 
Applications]  will  be  reviewed  for  the 
quality,  stren(gth  and  completeness  of 
the  plan  agaiiist  the  following  criteria. 
The  maximum  rating  score  of  an 
application  iit  100  points. 

Part  A:  New ,  \pplicants 

1.  Understanding  of  the  Problem  (15  - 
points) 

The  applicmt's  description  and 
understandii  g  of  the  burden  and 
distribution  ^f  childhood  lead  exposure 
or  elevated  bLLs  in  their  jurisdiction, 
using  eviden  :e  (as  available]  of 
incidence  and/or  prevalence  and 
demographiq  indicators.  Specifically 
include  a  description  of  the  prevalence 
of  elevated  blood  lead  levels  in  the 
Medicaid  population.  The  extent  to 
which  the  applicant  reflects  an 
imderstandiag  of  prevention  activities, 
including  nefed,  available  resources, 
gaps,  and  u»  i  of  this  award  to  address 
gaps. 

2.  Surveillance  Activity  (20  points) 

For  State  /  .pphcants:  The  applicant's 
description  cf  plans  to  develop  a 
childhood  bljood  lead  surveillance 
system  that  iticludes  tracking  lead 
screening  services  to  children, 
especially  Medicaid  children  and 
reports  data  Annually  to  the  CDC's 
national  sur\^eillance  database.  The 
clarity,  feasibility,  and  scientific 
soundness  of  the  surveillance  approach. 
Also,  the  extent  to  which  the  proposed 
time  table  for  accomplishing  each 
activity  and  methods  for  evaluating  each 
activity  are  appropriate  and  clearly 
defined.  Tha^foUowing  elements  will  be 
specifically  evaluated: 

a.  How  laboratories  report  BLLs. 

b.  How  data  will  be  collected  and 
managed. 

c.  How  quiility  of  data  and 
completeness  of  reporting  will  be 
ensured.       ' 

d.  How  an  i  when  data  will  be 
analyzed. 

e.  How  su:  nmary  data  will  be  reported 
and  disseminated. 

f.  Protocol  for  follow-up  of 
individuals  vith  elevated  BLLs. 

g.  Provisions  to  obtain  denominator 
data  (results  of  all  laboratory  blood  lead 
tests,  regard!  ess  of  level). 

h.  Time  lii  le  and  methods  for 
evaluating  Childhood  Blood  Lead 
Surveillance  (CBLS)  approach. 

For  Local  Kpplicants:  The  applicant's 
description  bf  plans  to  develop  a  data 


management  system,  including  the 
approach  to  participate  in  the  State 
CBLS,  where  appUcable.  The  clarity, 
feasibiUty,  and  scientific  soundness  of 
the  approach  to  data  memagement.  Also, 
the  extent  to  which  a  proposed  schedule 
for  accomplishing  each  activity  and 
method  for  evaluating  each  activity  are 
clearly  defined  and  appropriate.  The 
following  elements  will  be  specifically 
evaluated: 

a.  How  laboratory  reports  will  be 
received. 

b.  How  data  will  be  collected  and 
managed. 

c.  How  quality  of  data  and 
completeness  of  reporting  will  be 
assured. 

d.  How  and  when  data  will  be 
analyzed. 

e.  How  summary  data  will  be  reported 
and  disseminated. 

f.  Protocols  for  follow-up  of 
individuals  with  elevated  BLLs. 

g.  Provisions  to  obtain  denominator 
data  (results  of  all  laboratory  blood  lead 
tests,  regardless  of  level). 

h.  Time  line  and  methods  for 
evaluating  data-collection  approach. 

3.  Statewide/Jurisdiction-wide  Planning 
and  Collaboration  (20  points) 

Applicants  should  describe  a 
planning  process  to  develop  statewide/ 
jurisdiction-wide  screening 
reconunendations  with  appropriate 
local  strategies.  The  following  elements 
will  be  specifically  evaluated: 

a.  The  proposed  approach  to 
developing  and  carrying  out  an 
inclusive  state-  or  jurisdiction-wide 
screening  plan  as  outlined  in  Screening 
Young  Children  for  Lead  Poisoning: 
Guidance  for  State  and  Local  Health 
Officials. 

b.  The  extent  to  which  the  applicant 
plans  to  utilize  surveillance  and 
program  data  to  produce  a  statewide/ 
jurisdiction-wide  screening 
recommendation,  with  specific  attention 
given  to  the  Medicaid  population. 

c.  Description  of  how  collaborations 
are  expected  to  facilitate  the 
development  of  a  screening  plan  and 
strengthen  childhood  lead  poisoning 
prevention  strategies. 

d.  Evidence  of  collaboration  with 
principal  partners,  including  managed- 
care  organizations,  state  Medicaid 
agency,  child  health-care  providers  and 
provider  groups,  insurers,  community- 
based  organizations,  housing  agencies, 
and  banking,  real-estate,  and  property- 
owner  interests,  must  be  demonstrated 
by  letters  of  support,  memoranda  of 
understanding,  contracts,  or  other 
documented  evidence  of  relationships 
with  important  collaborators. 


4.  Capacity  To  Carry  Out  Public-health 
Core  Functions  (15  points) 

The  description  of  the  approach  and 
activities  necessary  to  achieve  a  balance 
among  health-department  roles  in  CLPP, 
including  assessment,  program  and 
policy  development,  and  monitoring, 
evaluating,  and  ensuring  the  provision 
of  all  necessary  components  of  a 
comprehensive  CLPP.  Specifically, 
include  a  description  of  the  capacity  in 
place  or  plans  to  address: 

a.  Epiaemiologic  structure  to  perform 
assessment  of  lead  exposure  and 
program  response. 

c.  Health  education  and 
communication  strategies  designed  to 
reach  actual  and  potential  collaborators 
and  partners  and  achieve  program  goals. 

d.  Gaps  in  service  provision,  where 
gaps  have  been  demonstrated. 

e.  Evaluation  approaches  to  examine 
basic  data  on  CLPP  burden  and  program 
activities  and  make  course  corrections. 

5.  Goals  and  Objectives  (10  points) 

The  extent  to  which  the  applicant's 
goals  and  objectives  relate  to  the  six  (6) 
components  of  a  comprehensive  CLPP 
program.  Objectives  must  be  relevant, 
specific,  measurable,  achievable,  and 
time-framed.  There  must  be  a  formal 
work  plan  with  a  description  of 
methods,  a  timetable  for 
accomphshment  of  each  objective,  and 
the  evaluation  of  each  proposed 
objective. 

6.  Project  Management  and  Staffing  (10 
points) 

The  extent  to  which  the  applicant  has 
the  skills  and  ability  to  develop  and 
carry  out  a  comprehensive  CLLP 
program.  Specifically  the  applicant 
should: 

a.  Describe  the  proposed  health 
department  staff  roles  in  CLPP,  their 
specific  responsibilities,  and  their  level 
of  effort  and  time.  Include  a  plan  to 
expedite  filling  of  all  positions  and 
assure  that  requested  positions  have 
been  or  will  be  approved  by  applicant's 
personnel  system. 

b.  Describe  the  plan  to  provide 
training  and  technical  assistance  to 
health  department  personnel  and 
consultation  to  collaborators  outside  the 
health  department,  including  proposed 
design  of  information-sharing  systems. 

7.  Program  Evaluation  (10  points) 

The  extent  to  which  the  applicant 
proposes  to  measure  the  overall  impact 
of  health  department  CLPP  activities. 
Specific  criteria  should  include: 

a.  The  plan  for  evaluating  the  impact 
or  outcome  of  CLPP  activities,  including 
evaluation  design,  methods,  and 
activities. 
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b.  Description  of  how  the  project  will 
assess  changes  in  public  policy  and 
measure  the  effectiveness  of 
collaborative  activities. 

c.  Progress  made  in  childhood  lead 
poisoning  prevention  which  resulted 
from  planned  health  department 
strategies. 

8.  Budget  Justification  (not  scored) 

Evaluation  will  be  based  on  the  extent 
to  which  the  budget  is  reasonable, 
clearly  justified,  and  consistent  with  the 
intended  use  of  funds. 

Part  B:  Competing  Continuations 

1.  Understanding  of  the  Problem  (15 
points) 

The  appUcant's  description  and 
understanding  of  the  burden  and 
distribution  of  childhood  lead  exposure 
or  elevated  BLLs  in  the  jurisdiction, 
using  evidence  of  incidence  and/or 
prevalence  and  demographic  indicators. 
Specifically  include  a  description  of  the 
prevalence  of  elevated  blood  lead  levels 
in  the  Medicaid  population.  The  extent 
to  which  the  applicant  reflects  an 
understanding  of  prevention  activities, 
including  need,  available  resources, 
gaps,  and  use  of  this  award  to  address 
gaps. 

2.  Surveillance  Activity  (20  points) 

For  State  Applicants:  The  applicant's 
description  of  plans  to  expand  their 
childhood  blood  lead  surveillance 
system  that  includes  tracking  lead 
screening  for  Medicaid  children, 
evaluate  the  existing  system,  and  report 
data  to  the  CDC's  national  surveillance 
database.  The  clarity,  feasibility,  and 
scientific  soundness  of  the  surveillance 
approach.  Also,  the  extent  to  which  the 
proposed  time  table  for  accomplishing 
each  activity  are  appropriate  and  clearly 
defined.  The  foUowring  elements  will  be 
specifically  evaluated: 

a.  How  laboratories  report  BLLs. 

b.  How  data  will  be  collected  and 
managed. 

c.  How  quality  of  data  and 
completeness  of  reporting  will  be 
ensiired. 

d.  How  and  when  data  will  be 
analyzed. 

e.  How  summary  data  will  be  reported 
and  disseminated. 

f.  Protocols  for  follow-up  of 
individuals  with  elevated  BLLs. 

g.  Provisions  to  obtain  denominator 
data  (results  of  all  laboratory  blood  lead 
tests,  regardless  of  level). 

h.  Time  line  and  methods  for 
evaluating  Childhood  Blood  Lead 
Surveillance  (CBLS)  approach. 

For  local  applicants:  The  applicant's 
description  of  plans  to  expand  their  data 


management  system,  including  the 
approach  to  participating  in  the  state 
CBLS,  where  applicable.  The  clarity, 
feasibility,  and  scientific  soimdness  of 
the  approach  to  data  management.  Also, 
the  extent  to  which  the  proposed 
schedule  for  accomplishing  each 
activity  and  method  for  evaluating  each 
activity  are  clearly  defined  and 
appropriate.  The  following  elements 
-will  be  specifically  evaluated: 

a.  How  laboratory  reports  will  be 
received. 

b.  How  data  will  be  collected  and 
managed. 

c.  How  quality  of  data  and 
completeness  of  reporting  will  be 
assured. 

d.  How  and  when  data  will  be 
analyzed. 

e.  How  simimary  data  will  be  reported 
and  disseminated. 

f.  Protocols  for  follow-up  of 
individuals  with  elevated  BLLs. 

g.  Provisions  to  obtain  denominator 
data  (results  of  all  laboratory  blood  lead 
tests,  regardless  of  level). 

h.  Time  line  and  methods  for 
evaluating  data-collection  approach. 

3.  Statewide/Jurisdiction-wide  Plarming 
and  Collaboration  (20  points] 

Applicants  should  describe  the 
planning  process  that  has  been  taken  to 
develop  statewide/jurisdiction-wide 
screening  recommendations  with 
appropriate  local  strategies.  The 
following  elements  should  be 
specifically  evaluated: 

a.  The  approach  to  developing  and 
carrying  out  an  inclusive  state-  or 
jurisdiction-wide  screening  plan  as 
outlined  in  Screening  Young  Children 
for  Lead  Poisoning:  Guidance  for  State 
and  Local  Health  Officials. 

b.  The  extent  to  which  the  applicant 
utilized  surveillance  and  program  data 
to  produce  statewide/jurisdiction-wide 
screening  recommendations  and  target 
the  Medicaid  population. 

c.  Description  of  how  collaborations 
facilitated  the  development  of  a 
screening  plan  and  strengthened 
childhood  lead  poisoning  prevention 
strategies. 

d.  Evidence  of  collaboration  with 
principal  partners,  including  managed- 
care  organizations,  state  Medicaid 
agency,  child  health-care  providers  and 
provider  groups,  insurers,  community- 
based  organizations,  housing  agencies, 
and  banking,  real-estate,  and  property- 
owner  interests,  must  be  demonstrated 
by  letters  of  support,  memoranda  of 
understanding,  contracts,  or  other 
docimiented  evidence  of  relationships 
with  important  collaborators. 

Note:  For  applicants  under  Part  B,  describe 
progress  in  developing  and  implementing  the 


screening  plan  based  upon  each  of  the 
elements  listed  above. 

4.  Capacity  To  Carry  Out  Public-Health 
Core  Fimctions  (15  points) 

The  description  of  the  approach  and 
activities  taken  to  achieve  a  balance 
among  health-department  roles  in  CLPP, 
including  assessment,  program  and 
pohcy  development,  and  monitoring, 
evaluating,  and  ensuring  the  provision 
of  all  necessary  components  of  a 
comprehensive  CLPP.  Specifically 
include  a  description  of  the  steps  that 
were  taken  to  develop  capacity  to 
address: 

a.  Epidemiologic  structure  to  perform 
assessment  of  lead  exposure  and 
program  response. 

b.  Health  education  and 
commimication  strategies  designed  to 
reach  actual  and  potential  collaborators 
and  partners  and  achieve  program  goals. 

c.  Gaps  in  service  provision  where 
gaps  have  been  demonstrated. 

d.  Evaluation  approaches  to  examine 
basic  data  on  CLPP  burden  and  program 
activities  and  make  course  corrections. 

5.  Goals  and  Objectives  (10  points) 

The  extent  to  which  the  applicant's 
goals  and  objectives  relate  to  the  six  (6) 
components  of  a  comprehensive  CLPP 
program.  Objectives  must  be  relevant, 
specific,  measurable,  achievable,  and 
time-framed.  There  must  be  a  formal 
work  plan  with  a  description  of 
methods  and  a  timetable  for 
accomplishment  of  each  objective. 

6.  Project  Management  and  Staffing  (10 
points) 

The  extent  to  which  the  applicant  has 
the  skills  and  ability  to  develop  and 
carry  out  a  comprehensive  CLLP 
program.  Specifically  the  appUcant 
should: 

a.  Describe  the  proposed  health 
department  staff  roles  in  CLPP.  their 
specific  responsibilities,  and  their  level 
of  effort  and  time.  Include  a  plan  to 
expedite  filling  of  all  positions  and 
assure  that  requested  positions  have 
been  or  will  be  approved  by  the 
applicant's  personnel  system. 

b.  Describe  the  plan  to  provide 
training  and  technical  assistance  to 
health  department  personnel  and 
consultation  to  collaborators  outside  the 
health  department,  including  proposed 
design  of  information-sharing  systems. 

7.  Program  Evaluation  (10  points) 

The  extent  to  which  the  appUcant 
proposes  to  measure  the  overall  impact 
of  health  department  CLPP  activities. 
Specific  criteria  should  include: 

a.  rhe  plan  for  evaluating  the  impact 
and  outcome  of  CLPP  activities, 
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including  ths  evaluation  design, 
methods,  ani  activities. 

b.  Descrip  ion  of  how  the  project  will 
assess  chang  es  in  the  effectiveness  of 
collaborativ*  activities. 

c.  Progress  i  made  in  childhood  lead 
poisoning  prevention  which  resulted 
firom  planned  health  department 
strategies. 

8.  Budget  Justification  (not  scored) 

Evaluation  will  be  based  on  the  extent 
to  which  th^ budget  is  reasonable, 
clearly  justified,  and  consistent  with  the 
intended  us(  (  of  funds. 

PART  C:  Ali  ernative  Surveillance 
Assessmenti  — Factors  to  be  Considered 

1.  Study  Protocol  (45  points) 

The  prota:ors  scientific  soundness 
(including  a  lequate  sample  size  with 
power  calciaations),  quality,  feasibility, 
consistency  with  project  goals,  and 
soundness  of  the  evaluation  plan  (which 
should  prov  de  sufficient  detail 
regarding  th  3  way  in  which  the  protocol 
will  be  implemented).  The  degree  to 
which  the  a|  )plicant  has  met  the  CDC 
policy  requi  rements  regarding  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  th  3  proposed  project.  This 
includes:  (al  The  proposed  plan  to 
include  of  b)th  sexes  and  racial  and 
ethnic  raino  rity  populations  for 
appropriate  representation;  (b)  the 
proposed  justification  when 
representation  is  limited  or  absent;  (c)  a 
statement  as  to  whether  the  design  of 
the  study  is  adequate  to  measure 
differences  ivhen  warranted;  and  (d)  a 
statement  as  to  whether  the  plans  for 
recruitment  and  outreach  for  study 
participants  includes  establishing 
partnership*  with  community-based 
agencies  and  organizations.  Benefits  of 
the  partneraiips  should  be  described. 

2.  Project  Personnel  (20  points) 

The  qualifications,  experience 
(including  axperience  in  conducting 
relevant  studies),  and  time  commitment 
of  the  staff  needed  to  carry  out  the 
study.  I 

3.  Project  Management  (35  points) 

The  schedule  for  implementing  and 
monitoring  ihe  proposed  study  also 
should  be  provided.  The  extent  to 
which  the  abphcation  documents 
specific,  attftinable,  and  realistic  goals 
and  objectii^es,  and  describes  the 
evaluation  plan. 


4.  Budget 

The  extent 
reasonable, 
consistent 
cooperative 


Justification  (not  scored) 

to  which  the  budget  is 
clearly  justified,  and 
>i/ith  the  intended  use  of 
agreement  funds. 


5.  Human  Subjects  (not  scored) 

The  extent  to  which  the  applicant 
complies  with  the  Department  of  Health 
and  Himian  Services  regulations  (45 
CFR  part  46)  on  the  protection  of  human 
subjects. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  copies  of: 

1.  Quarterly  progress  reports  which 
are  required  of  all  grantees.  The 
quarterly  report  should  not  exceed  25 
pages.  Time  lines  for  the  quarterly 
reports  will  be  established  at  the  time  of 
award,  but  are  typically  due  30  days 
after  the  end  of  each  quarter. 

2.  Calendar  year  surveillance  data 
should  be  reported  annually  to  CDC  in 
the  approved  OMB  format.  Time  fines 
for  the  annual  report  will  be  established 
at  the  time  of  award,  however  are 
typically  due  90  days  after  the  end  of 
the  year.  Also  submit  a  written 
surveillance  report  annually  to  CDC. 

3.  Financial  Status  Reports,  arie  due 
vdthin  90  days  of  the  end  of  the  budget 
period. 

4.  Final  finemcial  reports  and 
performance  reports  are  due  within  90 
days  after  the  end  of  the  project  period. 
Send  all  reports  to:  Mattie  B.  Jackson, 
Grants  Management  Specialist,  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  2920 
Brandywine  Road.  Mailstop  E-13, 
Atlanta,  GA  30341 

5.  Data  collection  initiated  imder  this 
cooperative  agreement  program  has 
been  approved  by  the  Office  of 
Management  and  Budget  under  OMB 
number  (0920-0337),  "National 
Childhood  Blood  Lead  Surveillance 
System".  Expiration  Date:  March  31. 
2000. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Addendum  1  in  the 
application  kit. 

AR-1     Human  Subjects  Requirement 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7    Executive  Order  12372  Review 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11    Healthy  People  2000 
AR-1 2    Lobbying  Restrictions 

I.  Authority 

This  program  is  authorized  imder 
sections  301(a),  317A  and  317B  of  the 
Public  Health  Service  Act  (42  U.S.C. 


247(a),  247b-l,  and  247b-3).  as 
£unended.  Program  regulations  are  set 
forth  in  Title  42,  Code  of  Federal 
Regulations,  part  51b.  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
93.197. 

J.  Pre-Application  Workshop  for  New 
and  Competing  Continuation 
Applicants 

1.  A  pre-application  technical 
assistance  workshop  will  be  held  to 
assist  all  prospective  applicants  in 
understanding  CDC  application 
requirements  and  program  priorities. 
During  the  workshop,  information  will 
be  presented  on  application  and 
business  management  requirements, 
programmatic  priorities,  and  other 
essential  information  for  preparing 
applications. 

2.  The  workshop  will  be  held  Sunday, 
January  31. 1999  from,  2  p.m.  to  5  p.m., 
prior  to  the  annual  CDC  supported 
grantee  meeting.  Applicants  interested 
in  attending  the  workshop  should  make 
reservations  at  the  Holiday  Inn 
SunSpree  Conference  Center.  Clearwater 
Beach,  Florida,  by  calling  727-447- 
9566. 

In  addition,  for  interested  applicants, 
a  telephone  conference  call  for  pre- 
appUcation  technical  assistance  will  be 
held  on  Wednesday,  February  17, 1999, 
from  1:30  p.m.  to  3:30  p.m.  Eastern 
Standard  Time.  The  bridge  number  for 
the  conference  call  is  1-800-311-3437, 
and  the  pass  code  is  669241.  For  further 
information  about  all  workshops,  please 
contact  Claudette  Grant-Joseph  at  770- 
488-7330. 

K.  Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information,  call  1-888-472-6874.  You 
will  be  asked  to  leave  your  name, 
address,  and  phone  number  and  will 
need  to  refer  to  Announcement  99033. 
You  will  receive  a  complete  program 
description,  information  on  application 
procedures,  and  application  forms.  CDC 
will  not  send  application  kits  by 
facsimile  or  express  mail.  If  you  have 
questions  after  reviewing  the  contents  of 
all  documents,  business  management 
technical  assistance  may  be  obtained 
from: 

Mattie  B.  Jackson.  Grants  Management 
Specialist.  Grants  Management 
Branch.  Procurement  and  Grants 
Office,  Centers  for  Disease  Control 
and  Prevention  (CDC).  2920 
Brandywine  Road.  Mailstop  E-13, 
Atlanta,  GA  30341,  telephone  (404) 
842-6564 
Internet  address  mij3.@cdc.gov 

This  and  other  CDC  announcements 
are  also  available  through  the  CDC 
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homepage  on  the  Internet.  The  address 

for  the  CDC  homepage  is  http:// 

www.cdc.gov. 
For  programmatic  technical 

assistance,  contact: 

Claudette  A.  Grant-Joseph,  Chief, 
Program  Services  Section,  Lead 
Poisoning  Prevention  Branch, 
Division  of  Environmental  Hazards 
and  Health  Effects,  National  Center 
for  Environmental  Health,  Centers  for 
Disease  Control  and  Prevention 
(CDC),  4770  Buford  Highway.  ME, 
Mailstop  F-^2,  Atlanta,  GA  30341- 
3724,  telephone  (770)  488-7330, 

Internet  address  cag4@cdc.gov 

Dated:  February  2, 1999. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  99-2905  Filed  2-5-99;  8:45  ami 
BILUNG  CODE  4160-1S-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

injury  Research  Grant  Review 
Committee:  Conference  Call  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  conference  call 
committee  meeting. 

Name:  Injury  Research  Grant  Review 
Committee  (IRGRC). 

Time  and  Date:  1:30  p.m.-3:30  p.m., 
February  24, 1999. 

Place:  National  Center  for  Injury 
Prevention  and  Control  (NQPC),  CDC,  Koger 
Center,  Vanderbilt  Building,  1st  Floor, 
Conference  Room  1006,  2939  Flowers  Road, 
South,  Atlanta.  Georgia  30341.  (Exit 
Chamblee-Tucker  Road  off  1-85.) 

Status:  Open:  1:30  p.m.-l:45  p.m., 
February  24, 1999.  Closed:  1:45  p.m.-3:30 
p.m.,  February  24, 1999. 

Purpose:  This  committee  is  charged  with 
advising  the  Secretary  of  Health  and  Human 
Services,  the  Assistant  Secretary  for  Health, 
and  the  Director,  CDC,  regarding  the 
scientific  merit  and  technical  feasibility  of 
grant  applications  received  &om  academic 
institutions  and  other  public  and  private 
profit  and  nonprofit  organizations,  including 
State  and  local  government  agencies,  to 
conduct  specific  injury  research  that  focus  on 
prevention  and  control  and  to  support  injury 
prevention  research  centers. 

Matters  to  be  Discussed:  Agenda  items 
include  announcements;  discussion  of 
review  procedures;  future  meeting  dates;  and 
review  of  grant  applications. 

Beginning  at  1:45  p.m.,  through  3:30  p.m., 
February  24,  the  Committee  will  meet  to 
conduct  a  review  of  grant  applications.  This 


porUon  of  the  meeting  will  be  closed  to  the 
public  in  accordance  with  provisions  set 
forth  in  section  552b(c)(4)  and  (6),  title  5 
U.S.C,  and  the  Determination  of  the 
Associate  Director  for  Management  and 
Operations,  CDC,  pursuant  to  Pub.  L.  92-463. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  For  More  Information:  John 
F.  Finklea,  M.D.,  Acting  Executive  Secretary, 
IRGRC,  NCIPC,  CDC,  4770  Buford  Highway, 
NE,  M/S  K58,  Atlanta,  Georgia  30341-3724. 
Telephone  770/488-4330. 

The  Director,  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  February  2,  1999. 
John  C  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  99-2900  Filed  2-5-99;  8:45  am) 
BUXING  CODE  41«S-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Child  Welfare  Demonstrations 
Pursuant  to  Section  1130  of  the  Social 
Security  Act  (the  Act);  Parts  B  and  E 
of  title  IV  of  the  Act;  Public  Law  103- 
432  and  Public  Law  105-89 

AGENCY:  Administration  on  Children, 
Youth  and  Families.  ACF,  DHHS. 
ACTION:  Public  notice. 

SUMMARY:  This  pubUc  notice  aimounces 
that  the  Department  of  Health  and 
Human  Services  (Department)  is  seeking 
proposals  on  child  welfare 
demonstration  projects  and  has 
published  Information  Memorandum 
ACYF-CB-IM-99-03  dated  1-21-99. 
January  21,  1999,  entitled  Child  Welfare 
Demonstration  Projects.  This 
memorandiun  informs  interested  parties 
of:  (1)  The  principles,  goals  and 
objectives  the  Department  will  consider 
in  exercising  its  discretion  to  approve  or 
disapprove  demonstration  projects 
which  would  require  waivers  of  certain 
sections  of  the  Act  under  the  authority 
in  section  1130  (b)  (of  Part  A  of  title  XI) 
of  the  Social  Security  Act  (the  Act), 
added  by  Pub.  L.  103-432  and  amended 
by  Pub.  L.  105-89;  (2)  the  procedures 
the  Department  expects  the  States  to 
employ  in  involving  the  public  in  the 
development  of  proposed  demonstration 
projects  under  section  1130;  and  (3)  the 
procedures  the  Department  will  follow 


in  receiving  and  reviewing  the 
demonstration  proposals. 

The  Information  Memorandum:  (1) 
Contains  guidelines  and  procedures  for 
submitting  a  proposal;  and  (2)  identifies 
limitations  on  demonstration  projects 
and  provisions  of  titles  IV-B  and  IV-E 
of  the  Act  that  are  not  subject  to  waiver. 
The  Department  will  give  preference  to 
proposals  that  test  policy  and  service 
program  alternatives  that  are  unique  in 
their  approach  to  serving  children  and 
families,  that  differ  significantly  from 
other  approved  child  welfare 
demonstrations,  and  that  are  from  States 
that  have  not  previously  been  approved 
for  a  Child  Welfare  Demonstration 
project.  The  Department  will  give  first 
consideration  to  proposals  that  reflect 
the  topical  priorities  outlined  in 
Appendix  I  of  the  Information 
Memorandum. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  Information  Memorandum 
containing  the  guidelines,  and  topical 
priorities  can  be  found  at  the  ACF 
Website  at:  http://www.acf.dhhs.gov/ 
programs/cb/demonstrations  or  may  be 
obtained  from  the  National 
Clearinghouse  on  Child  Abuse  and 
Neglect  Information,  330  C  Street.  SW, 
Washington.  DC  20447.  (800)  394-3366. 
INTERNET  address: 
nccanch@calib.com.  For  further 
information,  contact  the  Children's 
Bureau.  Administration  on  Children. 
Youth  and  Families.  DHHS  at  (202) 
205-8618. 

DATES:  Proposals  for  a  Child  Welfare 
Demonstration  project  will  be  accepted 
at  any  time.  States  that  are  interested  in 
a  project  to  be  considered  for  approval 
in  fiscal  year  1999  are  strongly 
encouraged  to  submit  a  Letter  of  Intent 
before  April  5. 1999. 

ADDRESSES:  All  Letters  of  Intent  and 
complete  proposals  should  be  submitted 
to  Laura  Oliven.  Children's  Bureau. 
Administration  on  Children.  Youth  and 
Famihes.  330  C  Street.  SW.  Room  2068, 
Washington,  DC  20447.  Facsimile 
transmission  of  a  Letter  of  Intent  ONLY 
will  be  accepted  providing  it  is  followed 
by  an  original  copy.  The  FAX  number 
is  (202)  260-9345. 

SUPPLEMENTARY  INFORMATION:  This 
announcement  and  the  Information 
Memorandum  Number  ACYF-CB-IM- 
99-03  do  not  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  at 
law  or  equity,  by  any  person,  or  entity, 
against  the  United  States,  its  agencies  or 
instrumentahti6s,  the  States,  or  any 
other  person. 
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Dated:  February 
Patricia  Monlqya, 

Commissioner, 
Youth  and  Families 
IFR  Doc.  99-39O6 

■tLUNQ  CODE  4li4-01-P 
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Administration  on  Children. 
?s. 
Filed  2-5-99:  8:45  am) 


DEPARTMEIfr  OF  HEALTH  AND 
HUMAN  SEfWiCES 

Food  and  Drug  Administration 
[Docket  No.  9^-0187] 

It/lonsanto  C^.:  Fiiing  of  Food  Additive 
Petition 

AGENCY:  Fooii  and  Drug  Administration, 

HHS. 

ACTION:  Noti(  e. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Monsanto  Co.  has  filed  a  petition 
proposing  thit  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  (Jf  L-Phenylalanine,  N-[N- 
(3,3-diraethylbutyl)-L-a-aspartyl]-,l- 
methyl  ester  as  a  general  use  sweetener. 
Monsanto  proposes  that  this  additive  be 
identified  as  neotarae. 
DATES:  Writttn  comments  on  the 
petitioner's  anvironmental  assessment 
by  April  10.  J 999. 

ADDRESSES:  ^ubmit  written  comments 
to  the  Dockefs  Management  Branch 
(HFA-305),  Food  and  Drug 
Administratibn,  5630  Fishers  Lane,  rm. 
1061.  Rockvflle,  MD  20852. 
FOR  FURTHERJINFORMATION  CONTACT: 
Blondell  Anderson.  Center  for  Food 
Safety  and  Ajpplied  Nutrition  (HFS- 
206),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  EX:  20204, 
202-418-31^6. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  FoocJ,  Drug,  and  Cosmetic  Act 
(sec.  409(b)($)  (21  U.S.C.  348(b)(5))), 
notice  is  giv*n  that  a  food  additive 
petition  (FAP  9A4643)  has  been  filed  by 
Monsanto  ci.,  5200  Old  Orchard  Rd., 
Skokie,  IL  6Q077.  The  petition  proposes 
to  amend  fh*  food  additive  regulations 
in  part  172  Food  Additives  Permitted  for 
Direct  Additfon  to  Food  for  Human 

I  to  provide  for  the  safe  use 
iimethylbutyl)-L-a- 
^henylalanine  1-methyl  ester 
ise  sweetener.  Monsanto 
sweetener  be  identified  as 


Consumptioi 
olN-[N-(3.3 
aspartylj-L- 
as  a  general 
proposes  th^ 
neotame 

The  pote: 
of  this  actio; 


ial  environmental  impact 
is  being  reviewed.  To 
encourage  public  participation 
consistent  v^ith  regulations  promulgated 
under  the  Ntitional  Envirorunental 
Policy  Act  (  [0  CFR  1501. 4(b)),  the 
agency  is  pi  icing  the  environmental 


assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
display  at  the  Dockets  Management 
Branch  (address  above)  for  public 
review  and  comment.  Interested  persons 
may,  on  or  before  April  10, 1999,  submit 
to  the  Dockets  Management  Branch 
(address  above)  vmtten  comments.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  nimiber 
found  in  brackets  in  the  heading  of  this 
docimient.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
FDA  v«ll  also  place  on  public  display 
any  amendments  to,  or  comments  on, 
the  petitioner's  environmental 
assessment  without  further 
aimouncement  in  the  Federal  Register. 
If,  based  on  its  review,  the  agency  finds 
that  an  environmental  impact  statement 
is  not  required  and  this  petition  results 
in  a  regulation,  the  notice  of  availability 
of  the  agency's  finding  of  no  significant 
impact  and  the  evidence  supporting  that 
finding  will  be  published  with  the 
regulation  in  the  Federal  Register  in 
accordance  with  21  CFR  25.40(c). 

Dated:  January  28, 1999. 
Laura  M.  Tarantino, 

Acting  Director,  Office  ofPremarket 

Approval,  Center  for  Food  Safety  and  Applied 

Nutrition. 

[FR  Doc.  99-2851  Filed  2-5-99;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Endocrinologic  and  Metabolic  Drugs 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  is  open  to  the 
public. 

Name  of  Committee:  Endocrinologic 
and  Metabolic  Drugs  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  March  26, 1999,  8  a.m.  to  5  p.m. 

Location:  Holiday  Inn,  Versailles 
Ballrooms  I  and  II,  8120  Wisconsin 
Ave.,  Bethesda,  MD. 

Contact  Person:  Kathleen  R.  Reedy  or 
LaNise  S.  Giles,  Center  for  Drug 


Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-7001,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12536. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  discuss 
experience  since  approval  for 
marketing,  benefits,  and  risks  of 
Rezulin"™  (troglitazone,  Parke-Davis 
Pharmaceutical  Research,  a  Division  of 
Warner-Lambert)  in  the  treatment  of 
type  2  diabetes  mellitus. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  March  23, 1999.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:30 
a.m.  and  9:30  a.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  March  23, 1999,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation.  In 
addition,  an  open  public  session  will  be 
conducted  after  the  scientific 
presentations. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  January  26, 1999. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
(FR  Doc.  99-2852  Filed  2-5-99;  8:45  am) 
BILUNO  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
pocket  No.  980-1165] 

Draft  Guidance  for  the  Content  of 
Premarlcet  Notifications  (510(k)'s)  for 
Extracorporeal  Shock  Wave 
LIthotripters  Indicated  for  the 
Fragmentation  of  Kidney  and  Ureteral 
Calculi;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  draft  guidance 
entitled  "Guidance  for  Uie  Content  of 
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Premarket  Notifications  (510(k)s)  for 
Extracorporeal  Shock  Wave 
Lithotripters  Indicated  for  the 
Fragmentation  of  Kidney  and  Ureteral 
Calculi."  This  guidance  is  neither  final 
nor  is  it  in  effect  at  this  time.  This  draft 
guidance  describes  the  types  of 
information  that  should  be  submitted  in 
a  premarket  notification  to  support  a 
decision  of  substantial  equivalence  for 
'an  extracorporeal  shock  wave 
lithotripter  indicated  for  the 
fragmentation  of  kidney  and  ureteral 
calculi,  including  potential  special 
controls.  Although  renal  and  ureteral 
extracorporeal  shock  wave  lithotripters 
are  currently  classified  into  class  III 
(premarket  approval],  elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  is 
pubUshing  a  proposed  rule  to  reclassify 
these  devices  to  class  II  (special 
controls).  It  is  anticipated  that  this  draft 
guidance  will  become  effective  if/when 
a  final  rule  regarding  this 
reclassification  has  been  issued. 
DATES:  Written  comments  concerning 
this  draft  guidance  must  be  received  by 
May  10, 1999. 

ADDRESSES:  See  the  SUPPLEMENTARY 

INFORMATION  section  for  information 
on  electronic  access  to  the  draft 
guidance.  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
draft  guidance  document  entitled 
"Guidance  for  the  Content  of  Premarket 
Notifications  (510(k)s)  for 
Extracorporeal  Shock  Wave 
Lithotripters  Indicated  for  the 
Fragmentation  of  Kidney  and  Ureteral 
Calculi"  to  the  Division  of  Small 
Manufacturers  Assistance  (HFZ-220), 
Center  for  Devices  and  Radiological 
Health.  Food  and  Drug  Administration, 
1350  Piccard  Dr.,  Rockville,  MD  20850. 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
request,  or  fax  your  request  to  301—443- 
8818. 

Written  comments  concerning  this 
draft  guidance  must  be  submitted  to  the 
Dockets  Management  Branch,  (HFA- 
305],  Food  and  Drug  Administration, 
rm.  1061,  5630  Fishers  Lane.  Rockville, 
MD  20852.  Comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
dociunent. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
H.  Baxley,  Center  for  Devices  and 
Radiological  Health  (HFZ-470],  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville.  MD  20850. 
301-594-2194. 
SUPPLEMENTARY  INFORMATION: 


I.  Background 

Extracorporeal  shock  wave 
lithotripters  for  the  fragmentation  of 
kidney  and  lueteral  calculi  are  currently 
postamendments  class  III  devices, 
requiring  either  an  approved  premarket 
approval  (PMA)  application  or  declared 
complete  product  development  protocol 
(PDF)  prior  to  commercial  distribution 
in  the  United  States.  Elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  is 
publishing  a  proposed  rule  to  reclassify 
extracorporeal  shock  wave  lithotripters 
from  class  III  into  class  II  (special 
controls].  To  facilitate  the  proposed 
reclassification,  FDA  has  prepared  the 
draft  guidance  entitled  "Guidance  for 
the  Content  of  Premarket  Notifications 
(510(k)s]  for  Extracorporeal  Shock  Wave 
Lithotripters  Indicated  for  the 
Fragmentation  of  Kidney  and  Ureteral 
Calculi."  This  draft  guidance  describes 
the  special  controls  that  FDA  is 
including  in  the  proposed  rule,  and  it 
also  provides  general  guidance  to 
industry  on  the  content  of  premarket 
notifications  for  these  devices. 

A  meeting  of  the  Gastroenterology  and 
Urology  Devices  Advisory  Panel  of  the 
Medical  Devices  Advisory  Committee 
was  held  on  July  30, 1998,  to  seek  its 
recommendations  on  this  proposed 
reclassification,  including  advice  on 
special  controls  and  the  content  of 
premarket  notifications.  The  panel 
unanimously  voted  to  reclassify  the 
extracorporeal  shock  wave  lithotripter 
for  the  fragmentation  of  renal  and 
ureteral  stones  into  class  II.  Comments 
from  the  panel  have  been  incorporated 
into  this  draft  guidance  docimient. 

n.  Significance  of  Guidance 

This  draft  guidance  document 
represents  the  agency's  current  thinking 
on  the  reclassification  of  extracorporeal 
shock  wave  lithotripters  indicated  for 
the  fragmentation  of  kidney  and  ureteral 
calcuU.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the  applicable 
statute,  regulations,  or  both. 

The  agency  has  adopted  Good 
Guidance  Practices  (GGP's),  which  set 
forth  the  agency's  policies  and 
procedures  for  the  development, 
issuance,  and  use  of  guidance 
documents  (62  FR  8961,  February  27, 
1997].  This  draft  guidance  document  is 
issued  as  a  Level  1  guidance  consistent 
with  GGP's. 


in.  Electronic  Access 

In  order  to  receive  "Guidance  for  the 
Content  of  Premarket  Notifications 
(510(k)s)  for  Extracorporeal  Shock  Wave 
Lithotripters  Indicated  for  the 
Fragmentation  of  Kidney  and  Ureteral 
Calculi"  via  your  fax  machine,  call  the 
CDRH  Facts-On-Demand  (FOD)  system 
at  800-899-0381  or  301-827-0111  from 
a  touch-tone  telephone.  At  the  first 
voice  prompt  press  1  to  access  DSMA 
Facts,  at  second  voice  prompt  press  2, 
and  then  enter  the  document  number 
(1226]  followed  by  the  pound  sign  (#]. 
Then  follow  the  remaining  voice 
prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  draft  guidance  may  also  do  so 
using  the  World  Wide  Web  (WWW]. 
CDRH  maintains  an  entry  on  the  WWW 
for  easy  access  to  information  including 
text,  graphics,  and  files  that  may  be 
downloaded  to  a  personal  computer 
with  access  to  the  WWW.  Updated  on 
a  regular  basis,  the  CDRH  home  page 
includes  "Guidance  for  the  Content  of 
Premarket  Notifications  (510(k]s)  for 
Extracorporeal  Shock  Wave 
Lithotripters  Indicated  for  the 
Fragmentation  of  Kidney  and  Ureteral 
Calculi."  device  safety  alerts,  Federal 
Register  reprints,  information  on 
premarket  submissions  (including  lists 
of  approved  applications  and 
manufacturers'  addresses],  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 

IV.  Comments 

Interested  persons  may.  on  or  before 
May  10,  1999.  submit  to  Dockets 
Management  Branch  (address  above] 
written  comments  regarding  this  draft 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  guidance 
document  and  received  comments  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  January  21. 1999. 
Linda  S.  Kahn, 

Deputy  Director  for  Regulations  Policy, 
Center  for  Devices  and  Radiological  Health. 
|FR  Doc.  99-2690  Filed  2-5-99;  8:45  am) 
BILUNG  CODE  4160-01-^ 


6102 


Federal  Register / Vol.  64.  No.  25 /Monday.  February  8,  1999 /Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-2014-^ 

RIN  0938-Aiei 

State  Children's  Health  Insurance 
Program;  Reserved  Allotments  to 
States  for  Fiscal  Year  1999  and 
Revised  Reserved  Allotments  to  States 
for  Fiscal  Y^r  1998 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  NotiU 

SUMII«ARY:  THis  notice  provides 
notification  t)f  the  reserved  fiscal  year 
(FY)  1999  Stkte  allotments  available  to 
provide  Federal  fiinding  to  individual 
States,  Commonwealths,  and  Territories 
for  expenditiires  in  the  new  State 
Children's  Health  Insurance  Program 
(CHIP)  estahiished  under  title  XXI  of  the 
Social  Security  Act  (the  Act).  This 
notice  also  provides  revised  reserved 
State  CHIP  RY  1998  allotments,  which 
were  originauly  published  in  the  Federal 
Register  on  September  12.  1997.  The 
notice  describes  the  methodology  and 
process  that  iHCFA  uses  to  determine 
the  reserved!  State  CHIP  allotments  in 
accordance  Kith  section  2104  of  the  Act. 
These  reserved  State  CHIP  allotments 
are  estimated  of  States'  FY  1998  and  FY 
1999  title  X^  allotments,  assuming  that 
each  State  v^ere  to  submit,  and  receive 
approval  for,  a  State  child  health  plan. 
Under  title  XXI  the  amount  of  State's 
allotments  for  a  fiscal  year  is  available 
for  3  years  f^r  States  with  approved 
child  health!  plans. 

Establishad  by  section  4901  of  the 
Balanced  Bvldget  Act  of  1997  (Pub.  L. 
105-33).  th^  State  Children's  Health 
Insurance  Pfogram  provides  Federal 
matching  funds  to  States  to  initiate  and 
expand  health  insurance  coverage  to 
uninsured,  k)w-income  children. 

Copies:  Tp  order  copies  of  the  Federal 
Register  containing  this  docvunent,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents.  P.O.  Box 
37194,  Pittsburgh.  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  encloseja  check  or  money  order 
payable  to  t|ie  Superintendent  of 
Documentsj  or  enclose  your  Visa  or 
Master  Carq  number  and  expiration 
date.  Creditjcard  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  o^  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.00. 
As  an  alteniative,  you  can  view  and 
photocopy  I  he  Federal  Register 
document  a  t  most  libraries  designated 
as  Federal  I  lepository  Libraries  and  at 


many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
onUne  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 

/www.access.gpo.gov/su docs/,  by 

using  local  WAIS  client  software,  or  by 
telnet  to  swais.access.gpo.gov,  then 
login  as  guest  (no  password  required). 
Dial-in  users  should  use 
communications  software  and  modem 
to  call  (202)  512-1661;  type  swais.  then 
login  as  guest  (no  password  required). 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Strauss,  (410)  786-2019. 
SUPPLEMENTARY  INFORMATION: 

L  General  Background  on  New 
Legislation 

Section  4901  of  the  Balanced  Budget 
Act  of  1997  (BBA),  Pub.  L.  105-33,  as 
amended  by  Pub.  L.  105-100,  added 
title  XXI  to  the  Social  Security  Act  (the 
Act),  which  was  further  amended  by 
Pub.  L.  105-174.  Title  XXI  authorized  a 
new  State  Children's  Health  Insurance 
Program  (CHIP)  to  assist  State  efforts  to 
initiate  and  expand  child  health 
assistance  to  uninsured,  low-income 
children.  Child  health  assistance  is 
provided  primarily  for  obtaining  health 
benefits  coverage  through  (1)  obtaining 
coverage  that  meets  requirements 
specified  in  the  law  under  section  2103 
of  the  Act;  or  (2)  expanding  coverage 
under  the  State's  Medicaid  plan  under 
title  XIX  of  the  Act;  or  (3)  a  combination 
of  both. 

In  order  to  be  eligible  for  Federal 
matching  funds  imder  the  CHIP,  States 
must  submit  to  the  Secretary,  and 
receive  approval  for,  a  State  child  health 
plan  that  describes  how  the  State 
intends  to  use  the  funds  provided  imder 
title  XXI.  The  plan  must  meet  certain 
criteria  specified  in  the  statute,  which 
include  benefit  packages,  eligibility 
standards  and  methodologies,  coverage 
requirements,  basic  and  additional 
services  offered,  strategic  objectives  and 
performance  goals,  plan  administration, 
and  evaluations. 

The  law  limits  the  total  amount  of 
Federal  funds  for  the  State  Children's 
Health  Insurance  Program  and  specifies 
the  formula  that  is  to  be  used  to 
determine  an  allotment  for  each  State 
ft-om  this  total  amount,  as  described 
under  section  III  of  this  notice. 


n.  Purpose  of  This  Notice 

We  are  issuing  this  notice  to  provide 
notification  to  States,  Commonwealths, 
and  Territories  of  the  reserved 
allotments  that  will  be  available  to  them 
for  FY  1999,  and  also  to  provide 
notification  of  revised  State  CHIP 
reserved  allotments  for  FY  1998  (that 
were  originally  published  in  the  Federal 
Register  on  September  12,  1997),  for 
child  health  insurance  expenditures  if 
they  have  an  approved  State  child 
health  plan  xmder  title  XXI  of  the  Act, 
or  to  claim  an  enhanced  Federal 
medical  assistance  percentage  (FMAP) 
rate  for  certain  CHIP-related  Medicaid 
expenditures  under  title  XIX  of  the  Act. 
States,  Commonwealths,  and  Territories 
may  submit  State  child  health  plans  to 
HCFA  for  approval,  to  be  effective  as 
early  as  October  1. 1997.  We  believe  that 
this  notification  at  the  beginning  of  a 
fiscal  year  is  necessary  to  enable  States. 
Commonwealths,  and  Territories  to 
conduct  advance  planning  and 
budgeting  for  title  XXI  and  CHIP-related 
title  XIX  programs. 

Section  2104(b)  of  the  Act  indicates 
that  "the  Secretary  shall  allot  to  each 
State  *  •  *  with  a  State  child  health 
plan  approved  under  this  title."  This 
language  requires  States  to  have  an 
approved  State  child  health  plan  for  the 
fiscal  year  in  order  for  the  Secretary  to 
provide  an  allotment  to  that  State  for 
that  fiscal  year.  If  a  State  does  not  have 
an  approved  State  child  health  plan  for 
that  fiscal  year,  the  amount  of  that 
State's  reserved  allotment  could  be 
unavailable  to  that  State  and  could  be 
allotted  to  States  with  approved  child 
health  plans. 

Pub.  L.  105-174.  enacted  on  May  1, 
1998,  provides  that  for  purposes  of  the 
calculation  of  allotments,  a  State  child 
health  plan  approved  by  HCFA  on  or 
after  October  1, 1998,  and  before 
October  1, 1999.  must  be  treated  as 
having  been  approved  for  both  FY  1998 
and  FY  1999.  However,  a  State's 
allotment  for  a  fiscal  year  may  only  be 
used  for  CHIP  and  CHIP-related 
Medicaid  expenditures  that  are 
allowable  under  the  approved  State 
child  health  plan  or  the  Medicaid  State 
plan.  Federal  financial  participation 
(FFP)  would  not  be  available  for 
expenditures  made  in  and  claimed  for 
periods  before  the  effective  date  of  the 
approved  State  child  health  plan  or  the 
Medicaid  State  plan. 

The  reserved  allotments  for  FY  1998 
and  FY  1999  in  this  notice  were 
determined  by  application  of  the 
formula  specified  in  title  XXI  of  the  Act 
and  described  in  detail  in  section  III  of 
this  notice.  Section  707  of  the  Act 
Making  Appropriations  for  the 
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Departments  of  Labor,  Health  and 
Human  Services  and  Education,  and 
Related  Agencies  for  the  Fiscal  Year 
ending  September  30, 1999,  and  For 
Other  Purposes  ("1999  Appropriations 
Act"),  as  enacted  by  section  101(f)  of 
Pub.  L.  105-277.  requires  that  the  FY 
1999  reserved  State  CHIP  allotments  be 
determined  using  the  same  data  used  in 
determining  the  revised  FY  1998  State 
CHIP  allotments.  The  effect  of  this 
statutory  change  is  to  distribute  the  total 
funds  available  for  FY  1999  among  the 
50  States  and  the  District  of  Columbia 
in  the  same  proportions  as  the  total 
funds  were  distributed  for  FY  1998. 
However,  because  the  total  funds 
available  nationally  for  allotment  to  the 
States  and  the  District  of  Colimibia  for 
FY  1999  is  $19,950,000  milHon  lower 
than  the  total  funds  available  nationally 
for  FY  1998,  the  actual  FY  1999 
reserved  allotments  for  each  State  and 
the  District  of  Coliunbia  is  slightly  lower 
than  each  State's  FY  1998  reserved 
allotment.  Final  allotments  for  each 
State  will  be  determined  in  accordance 
with  statutory  requirements.  We  plan  to 
issue  a  notice  of  proposed  rulemaking  as 
soon  as  possible  on  the  requirements  for 
the  allotment  and  payment  process 
under  title  XXI.  Although  final 
allotments  have  not  been  determined, 
under  section  2105(e)  of  the  Act,  we 
have  authority  to  make  ongoing 
payments  based  on  adveince  estimates  of 
allowable  expenditures.  At  this  time,  we 
intend  to  make  advance  payments  to 
States  with  approved  child  health  plans 
based  on  these  reserved  allotments. 
Issues  related  to  the  allotment  and 
payment  process,  however,  will  be  open 
for  public  comment  as  part  of  the 
rulemaking  process. 

m.  Methodology  for  Determining 
Reserved  Allotments  for  States, 
Commonwealths,  and  Territories 

This  notice  specifies  in  Tables  I  and 
n  imder  section  IV  the  revised  reserved 
FY  1998  allotments,  and  the  reserved 
FY  1999  allotments,  respectively,  that 
would  be  available  to  individual  States, 
Commonwealths,  and  Territories  for 
child  health  assistance  expenditures 
under  approved  State  child  health 
plans,  assuming  that  each  State, 
Commonwealth,  or  Territory  qualifies 
for  such  an  allotment.  The  reserved  FY 
1998  allotments  were  originally 
published  in  the  Federal  Register  on 
September  12, 1997.  As  discussed 
below,  the  FY  1998  reserved  allotments 
have  been  recalculated  to  reflect  the 
way  the  Bureau  of  the  Census  compiles 
reported  data  on  the  number  of  low- 
income  children  in  each  State  who  have 
no  health  insurance  in  the  March 
supplements  to  the  Current  Population 


Siurey  (CPS),  and  to  incorporate  an 
increase  in  the  title  XXI  appropriation, 
applicable  only  to  FY  1998,  as  enacted 
by  Pub.  L.  105-100  on  November  19, 
1997. 

In  accordance  with  section  707  of  the 
1999  Appropriations  Act,  as  enacted  by 
section  101(f)  of  Pub.  L.  105-277,  the  FY 
1999  allotments  contained  in  this  notice 
were  determined  using  the  same  data 
that  were  used  in  determining  the 
revised  reserved  FY  1998  State  CHIP 
allotments. 

We  have  applied  the  statutory  formula 
specified  in  section  2104  of  the  Act  in 
determining  the  reserved  allotments  for 
FY  1998  and  FY  1999,  as  discussed 
below. 

Section  2104(a)  of  title  XXI  provides 
that,  for  purposes  of  providing 
allotments  to  the  50  States  and  the 
District  of  Columbia,  the  following 
amounts  are  appropriated:  $4,295 
billion  for  FY  1998;  $4,275  biUion  for 
each  FY  1999  through  2001;  $3,150 
biUion  for  each  FY  2002  through  2004; 
$4,050  bilUon  for  each  FY  2005  through 
2006  and  $5  biUion  for  FY  2007. 
However,  under  section  2104(c)  of  the 
Act,  0.25  percent  of  the  total  amount 
appropriated  each  year  is  available  for 
allotment  to  the  Territories  and 
Commonwealths  of  Puerto  Rico,  Guam, 
the  Virgin  Islands,  American  Samoa, 
and  the  Northern  Mariana  Islands. 
Furthermore,  for  FY  1999,  an  additional 
$32  million  was  appropriated  for 
allotment  only  to  the  Territories  and 
Commonwealths  under  section  706  of 
the  1999  Appropriations  Act,  as  enacted 
by  section  101(0  of  Pub.  L.  105-277. 
This  newly  appropriated  $32  million  for 
the  Commonwealths  and  Territories  for 
FY  1999  does  not  reduce  the  previous 
FY  1999  CHIP  appropriation  ($4,275 
billion)  and  is  in  addition  to  0.25 
percent  of  the  total  annual  appropriated 
discussed  above.  The  total  amoimts  are 
allotted  to  the  Commonwealths  and  the 
Territories  according  to  the  following 
percentages:  Puerto  Rico,  91.6  percent; 
Guam,  3.5  percent;  the  Virgin  Islands, 
2.6  percent;  American  Samoa,  1.2 
percent;  and  the  Northern  Mariana 
Islands,  1.1  percent. 

Further,  under  sections  4921  and 
4922  of  Public  Law  105-33,  the  total 
allotment  available  tathe  50  States  and 
the  District  of  Columbia  is  reduced  by 
an  additional  total  of  $60,000,000; 
$30,000,000  each  for  a  special  diabetes 
research  program  for  Type  I  diabetes 
and  special  diabetes  programs  for 
Indians.  The  diabetes  programs  are 
funded  from  FYs  1998  through  2002 
only. 

Tnerefore,  the  total  amount  of  the 
allotment  available  for  the  50  States  and 
the  District  of  Coliunbia  for  FY  1998  and 


FY  1999  was  determined  in  accordance 
with  the  following  formula: 

Ata  =  S2i04(,)  — T2i04<c)~D492l  — D4912 

Ata  =  Total  amount  available  for 
allotment  to  the  50  States  and  the 
District  of  Columbia  for  the  fiscal 
year. 

S2io4<.)  =  Total  appropriaticHi  for  the 
fiscal  year  indicated  in  section 
2104(a)of  the  Act.  For  FY  1998,  this 
is  $4,295,000,000.  For  FY  1999,  this 
is  $4,275,000,000. 

T2i(VHc)  =  Total  amount  available  for 
allotment  for  the  Commonwealths 
and  Territories;  determined  under 
section  2104(c)  of  the  Act  as  0.25 
percent  of  the  total  appropriation 
for  the  50  States  and  the  District  of 
Columbia. 
For  FY  1998,  this  is: 

.0025  X  $4,295,000,000  =  $10,737,500 
For  FY  1999,  this  is: 

.0025  X  $4,275,000,000  =  $10,687,500 

D4M 1  =  Amount  of  grant  for  research 
regarding  Type  I  Diabetes  under 
section  4921  of  Pub.  L.  105-33.  This 
is  $30,000,000  for  FYs  1998  through 
2002. 

D4922  =  Amount  of  grant  for  diabetes 
programs  for  Indians  imder  section 
4922  of  Pub.  L.  105-33.  This  is 
$30,000,000  for  FYs  1998  through 
2002. 
For  FY  1998.  the  total  amount 

available  for  allotment  to  the  50  States 

and  the  District  of  Columbia  is 

$4,224,262,500.  This  was  determined  as 

follows: 

Ata($4,224.262,500)  = 

S2io4(.)($4,295,000,000)  - 

T2io4(c)($10,737,500)  -  D«,2, 
($30,000,000)  - 

D4922($30,000,000) 

For  FY  1999,  the  total  amount 
available  for  allotment  to  the  50  States 
and  the  District  of  Columbia  is 
$4,204,312,500.  This  was  determined  as 
follows: 
Ata($4,204,312,500)  = 

S2io4<.)($4.275,000.000)  - 
T2i(M<c)($10,687.500)  -  D4921 

($30,000,000)- 
D4922($30.000.000) 

The  total  amount  available  for 
allotment  to  the  50  States  and  the 
District  of  Columbia  is  allotted  to  each 
State  with  a  child  health  plan  approved 
under  title  XXI  based  on  the  formula 
indicated  at  section  2104(b)(1)  of  the 
Act.  The  fiscal  year  allotment  for  each 
State  with  an  approved  child  health 
plan  is  determined  on  the  basis  of  the 
product  of  two  factors,  the  Number  of 
Children  and  the  State  Cost  Factor,  for 
each  State  divided  by  the  svun  of  these 
products  over  all  States. 

For  FYs  1998  through  2000.  the  first 
factor,  the  Number  of  Children,  is  based 
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only  on  the  tot  il  number  of  low-income, 
uninsured  children  in  the  State  with  FY 
1999  being  the  only  exception,  as 
discussed  abo\e.  For  FY  2001  only,  the 
Number  of  Children  is  calculated  as  the 
sum  of  75  pergent  of  the  low-income, 
uninsured  chikh^n  in  the  State,  and  25 
percent  of  the  number  of  low-income 
children  in  th^  State.  For  FY  2002  and 
succeeding  yeirs  through  FY  2007,  the 
Number  of  Children  is  calculated  as  the 
sum  of  50  perqent  of  the  low-income, 
uninsured  children  in  the  State,  and  50 
percent  of  the  tiumber  of  low-income  in 
the  State. 

The  Numbeij  of  Children  for  each 
State  is  developed  by  the  Bureau  of  the 
Census  based  on  the  standard 
methodology  used  to  determine  official 
poverty  status  and  uninsured  status  in 
their  annual  CPS  on  these  topics.  As 
part  of  a  continuing  formal  process 
between  HCF/J  and  the  Bureau  of  the 
Census,  each  fiscal  year  HCFA  obtains 
the  Number  ofjchildren  data  officially 
from  the  Bureau  of  the  Census. 

In  determining  the  FY  1998  reserved 
allotments,  as  were  originally  published 
in  the  Federal  Register  on  September 
12. 1997,  the  Number  of  Children  for 
each  State  (provided  in  thousands)  was 
determined  anp  provided  by  the  Bureau 
of  the  Census  based  on  the  arithmetic 
average  of  the  number  of  low-income 
children  and  law-income  children  with 
no  health  insuf^ance  as  calculated  from 
the  three  most  recent  March 
supplements  ti  the  CPS  before  the 
beginning  of  Flf  1998.  That  is.  we  used 
the  most  recen  t  official  data  that  were 
available  from  the  Bureau  of  the  Census 
and  Bureau  of  Labor  Statistics, 
respectively,  before  September  1,  1997 
(that  is,  through  August  31,  1997). 

In  particulai.  through  August  31, 
1997,  the  only  official  data  available 
from  the  Bureau  of  the  Census  on  the 
numbers  of  ch  Idren  were  data  from  the 
3  March  CPSs  conducted  in  March 
1994, 1995,  and  1996  that  reflected  data 
for  the  3  calendar  years  1993,  1994,  and 
1995.  In  calcu  ating  the  FY  1998 
reserved  allotiients,  we  did  not  use  the 
Bureau  of  the  i  Census  data  from  the 
March  1997  CI 'S  because  those  data 
were  not  official  and  available  until  a 
later  date,  afte  •  September  1,  1997.  If  we 
waited  for  the  official  data  available 
from  the  Bureiiu  of  the  Census  through 
September  30,  1997,  we  would  have  had 
to  delay  pubhi  nation  of  the  FY  1998 
reserved  CHIP  allotments  until  after  the 
beginning  of  FY  1998.  Since  this  was  a 
new  program,  we  believed  that  for  the 
first  year  State  s  needed  to  be  able  to 
plan  in  advance. 

HCFA  did  not  modify  or  adjust  the 
Bureau  of  Census  compilation  of  CPS 
data  on  the  number  of  children. 


However.  HCFA  is  incorporating  a 
correction  made  by  the  Bureau  of 
Census  to  more  accurately  reflect 
underlying  reported  CPS  data.  The 
Bureau  of  Census  recognized  that  the 
data  collected  and  reported  on  the 
numbers  of  children  in  the  March 
Supplements  to  the  CPS  were  not 
acciu-ately  reflected  in  the  compilation 
provided  to  HCFA  for  the  September  12. 
1997,  calculation  of  the  FY  1998 
reserved  allotments.  In  particular, 
children  who  had  access  to  services 
through  the  Indian  Health  Service  (IHS), 
but  no  other  health  insurance  coverage, 
were  identified  in  the  compiled  number 
of  children  as  having  health  insurance 
coverage.  The  Bureau  of  Census  has 
adjusted  the  compiled  numbers  of 
children  to  reflect  the  fact  that  the  data 
shows  that  these  children  do  not 
actually  have  health  insurance  coverage. 
In  light  of  this  adjustment  to  more 
accurately  reflect  reported  CPS  data,  we 
have  recalculated  and  are  republishing 
in  this  notice  the  FY  1998  reserved 
allotments.  This  is  consistent  with  the 
express  incorporation  of  this  Bureau  of 
Census  adjustment  into  the  fiscal  year 
1999  allotment  calculation  under  Public 
Law  105-277. 

In  accordance  with  section  707  of  the 
1999  Appropriations  Act,  as  enacted  by 
section  101(f)  of  Pub.  L.  105-277,  the  FY 
1999  reserved  allotments  are  based  on 
the  same  data  as  the  revised  FY  1998 
reserved  allotments.  Specifically,  for  FY 
1999.  the  Number  of  Children  for  each 
State  (provided  in  thousands)  was 
determined  and  provided  by  the  Bureau 
of  the  Census  based  on  the  arithmetic 
average  of  the  number  of  low-income 
children  and  low-income  children  with 
no  health  insurance  as  calculated  from 
the  1994.  1995.  and  1996  March 
supplements  to  the  CPS.  as  adjusted  in 
August  1998.  Since  the  FY  1999 
reserved  allotments  are  based  on  the 
same  data  as  the  revised  FY  1998 
reserved  allotments,  the  data  reflect  the 
updated  method  for  accoimting  for 
individuals'  access  to  IHS  facilities  and 
services. 

The  second  factor,  the  State  Cost 
Factor,  is  based  on  annual  average 
wages  in  the  health  services  industry  in 
the  State.  The  State  Cost  Factor  for  a 
State  is  equal  to  the  sum  of:  .15.  and  .85 
multiplied  by  the  ratio  of  the  aiuiual 
average  wages  in  the  health  industry  per 
employee  for  the  State  to  the  annual 
wages  per  employee  in  the  health 
industry  for  the  50  States  and  the 
District  of  Columbia.  The  State  Cost 
Factor  for  each  State  was  calculated 
based  on  such  wage  data  for  each  State 
as  reported,  determined,  and  provided 
to  HCFA  by  the  Bureau  of  Labor 
Statistics  (BLS)  in  the  Department  of 


Labor.  For  the  FY  1998  reserved 
allotments,  we  used  the  final  State  Cost 
Factor  data  for  each  of  the  most  recent 
3  years  before  the  begiiming  of  the  fiscal 
year,  through  August  31,  1997  available 
from  BLS.  For  the  FY  1999  reserved 
allotments,  we  used  the  same  final  State 
Cost  Factor  data  available  from  BLS  for 
1993. 1994,  and  1995.  as  used  in 
calculating  the  FY  1998  reserved 
allotments. 

The  average  of  wages  per  employee 
for  the  50  States  and  the  District  of 
Columbia  was  calculated  by  HCFA 
directly  from  the  State-specific  data  for 
each  State  provided  by  the  BLS.  This 
was  necessary  because  BLS  suppressed 
certain  State-specific  data  in  providing 
HCFA  with  the  State-specific  average 
wages  per  health  services  industry 
employee.  BLS  is  required  to  suppress 
such  data  under  the  Privacy  Act.  The 
State  Cost  Factor  is  determined  based  on 
the  calculation  of  the  ratio  of  each 
State's  average  aimual  wages  in  the 
health  industry  to  the  National  average 
annual  wages  in  the  health  care 
industry.  In  order  for  such  National 
average  to  appropriately  reflect  the 
State-specific  suppressed  data.  HCFA 
calculated  the  National  average  wages 
directly  from  the  State-specific  data 
provided  by  BLS.  As  part  of  a 
continuing  formal  process  between 
HCFA  and  the  BLS,  each  fiscal  year 
HCFA  will  obtain  these  wage  data 
officially  from  the  BLS. 

Under  section  2104(b)(4)  of  the  Act 
each  of  the  50  States  and  the  District  of 
Columbia  will  receive  a  minimum 
allotment  of  $2  million.  Under  this 
provision,  to  the  extent  any  State's 
allotment  is  increased  to  $2,000,000 
from  a  lower  amount  that  would 
otherwise  have  been  allotted  to  the 
State,  the  allotments  to  other  States  and 
the  District  and  Columbia  must  be 
reduced  in  a  "pro  rata  maimer"  (but  not 
below  $2,000,000)  so  that  the  total 
amount  available  for  allotment  to  all 
States  does  not  exceed  the  amount 
previously  available.  For  FY  1998  and 
FY  1999,  no  State's  reserved  allotment 
is  below  $2,000,000;  therefore,  no  pro- 
rata adjustment  was  necessary. 

Following  is  an  explanation  of  how 
HCFA  applied  the  two  State-related 
factors  specified  in  the  statute  to 
determine  the  States'  child  health  plan 
reserved  allotments  for  FY  1998  and  FY 
1999.  The  formula  for  determining  each 
State's  reserved  allotment  for  FY  1998 
and  FY  1999  of  the  total  available 
allotment  is: 


SA,  = 


(CiXSCFj) 
X(C|XSCFJ 
SAi  =  Allotment  for  a  State. 


xA 


TA 
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Ci  =  Number  of  Children.  This  is  the 
number  of  certain  low-income 
children  in  a  State  as  officially 
reported,  defined,  and  provided  to 
HCFA  by  the  Bureau  of  the  Census. 
For  FY  1998  and  FY  1999.  this  is 
the  number  of  children  under  age 
19  with  no  health  insurance  whose 
family  income  is  at  or  below  200 
percent  of  the  poverty  line  for  a 
family  of  the  same  size,  (section 
2104(b)(2)(B)) 
SCFi  =  The  State  cost  factor  for  a  State 
(secUon  2104(b)(l)(A)(u)).  This  is 
equal  to: 
.15  +  .85  X  (Wj/Wn)  (section 

2104(b)(3)(A)). 
Wj  =  Certain  annual  average  wages  per 
health  industry  employee  for  a 
State. 
Wn  =  Certain  aimual  wages  per  health 
industry  employee  for  the  50  States 
and  the  District  of  Columbia. 
The  annual  wages  per  employee  for  a 
State  or  for  all  States  for  a  fiscal  year  is 
equal  to  the  average  of  such  wages  for 
employees  in  the  health  industry,  as 
reported  by  the  Bureau  of  Labor 
Statistics  of  the  Department  of  Labor. 
Z(Ci  X  SCFj)  =  The  sum  of  the  products 
of  Ci  X  SCFi  for  each  State  (section 
2104(b)(1)(B)). 
Ata  =  Total  amount  available  for 

allotment  to  all  States  for  the  fiscal 
year.  For  FY  1998,  this  is 
$4,224,262,500.  For  FY  1999,  this  is 
$4,204,312,500. 
Section  2104(e)  of  the  Act  requires 
that  the  amount  of  a  State's  allotment 
for  a  fiscal  year  be  available  to  the  State 
for  a  total  of  3  years,  the  fiscal  year  for 
which  the  State  child  health  plan  is 
approved  and  2  years  following.  Section 
2104(f)  of  the  Act  requires  the  Secretary 


to  establish  a  process  for  redistribution 
of  the  amounts  of  States'  allotments  that 
are  not  expended  during  the  3-year 
period  to  States  that  have  fully 
expended  their  allotments.  HCFA  will 
soon  issue  a  proposed  rule  that  will 
address  the  redistribution  process  and 
propose  to  incorporate  the  process  in 
Federal  regulations. 

In  accordance  with  section  2104(b) 
and  (c)  of  the  Act,  the  total  allotment  for 
all  States  for  each  fiscal  year  is  available 
to  the  50  States  and  District  of 
Columbia,  the  Commonwealths,  and  the 
Territories.  Although  the  statute   • 
precludes  the  Secretary  from  making  an 
allotment  to  a  specific  State  until  it  has 
an  approved  State  child  health  plan, 
because  of  the  statutory  provisions  for 
redistribution  of  unused  amoimts  of 
allotments,  the  availabiUty  of  allotments 
for  3  years,  and  the  potential  for 
retroactive  effective  dates  of  State  child 
health  plans  back  to  October  1, 1997,  we 
believe  it  is  necessary  to  estabUsh  and 
publish  these  reserved  allotment 
amounts  for  each  fiscal  year  so  that 
States  can  plan  appropriately  for  the 
operation  of  their  State  children's  health 
insurance  programs  under  title  XXI. 
effective  as  early  as  October  1,  1997.  No 
payments  may  be  made  from  these 
allotments  until  k  State  has  an  approved 
State  child  health  plan  imder  title  XXI. 

In  developing  the  reserved  allotment 
amounts  for  FY  1998  and  FY  1999.  we 
applied  the  following  principles,  for 
which  we  will  be  inviting  pubhc 
comment  during  the  rulemaking 
process. 

•  For  each  fiscal  year  for  FYs  1998 
through  2007.  an  allotment  amount  will 
be  reserved  for  all  50  States  and  the 
District  of  Columbia  and  for  the 

Key  to  Tables  I  and  II 


Commonwealths  and  Territories, 
regardless  of  whether  every  State. 
Commonwealth,  or  Territory  has 
submitted  and  the  Secretary  has 
approved  a  State  child  health  plan.  This 
will  provide  States  with  the  flexibility 
and  time  to  develop  their  programs  and 
submit  their  State  child  health  plans. 

•  The  formula  for  "reserving"  an 
allotment  amount  for  each  State  will  be 
the  same  as  the  formula  contained  at 
section  2104(b)  of  the  Act  (with  the  only 
qualification  being  for  FY  1999,  as 
discussed  above).  The  reserved  amount 
is  an  estimate  of  the  State's  title  XXI 
allotment  upon  submission  and 
approval  of  the  State's  child  health  plan. 

•  Under  sections  2101(b)(2)  and 
2105(a)  of  the  Act.  no  payment  of 
Federal  funds  fi-om  a  State's  allotment  is 
available  for  expenditures  under  a 
State's  title  XXI  program  unless  the 
State  has  an  approved  State  child  health 
plan.  Therefore.  States  may  be  at  risk  for 
expenditures  made  under  a  title  XXI 
child  health  plan  that  is  submitted,  but 
not  yet  approved. 

Section  706  of  the  1999 
Appropriations  Act,  as  enacted  by 
section  101(f)  of  Pub.  L.  105-277. 
provided  for  FY  1999  only,  an 
additional  $32  million  available  for 
allotment  only  to  the  Commonwealths 
and  Territories.  Therefore,  the  total 
available  allotment  to  the 
Commonwealths  and  Territories  in  FY 
1999  is  $42,687,500  (that  is.  $32,000,000 
plus  $10,687,500  (.25  percent  of  the  FY 
1999  appropriation  of  $4,275,000,000)). 

IV.  Table  of  Reserved  State  Children's 
Health  Insurance  Program  Allotments 
for  FY  1998  and  FY  1999 


Column 


Column  A 
Column  B 


Column  C  = 


Description 


Name  of  State.  Commonwealth,  or  Territory. 

Number  of  Children.  The  Number  of  Children  for  each  State  (provided  in  thousands)  was  determined  and  pro- 
vided by  the  Bureau  of  the  Census  based  on  the  arithmetic  average  of  the  number  of  low-income  children  and 
low-income  children  with  no  health  insurance  as  calculated  from  the  1994,  1995,  and  1996  March  supplements 
to  the  Current  Population  Survey,  as  adjusted  in  August  1998.  These  data  represent  the  number  of  people  in 
each  State  under  19  years  of  age  whose  family  income  is  at  or  below  200  percent  of  the  poverty  threshold  ap- 
propriate for  that  family,  and  who  are  reported  to  be  not  covered  by  health  insurance.  The  Number  of  Children 
for  each  State  was  developed  by  the  Bureau  of  the  Census  based  on  the  standard  metfKxlology  used  to  deter- 
mine official  poverty  status  and  uninsured  status  in  their  annual  Current  Population  Surveys  on  these  topics. 

For  FYs  1998  through  2000,  the  Number  of  Children  is  equal  to  the  numt)er  of  low-income  children  in  each  State 
with  no  health  insurance  for  the  fiscal  year.  For  FY  2001,  the  Number  of  Children  is  equal  to  the  sum  of  75 
percent  of  the  number  of  low-income  children  in  the  State  with  no  health  insurance  and  25  percent  of  the  num- 
ber of  low-income  children  in  the  State.  This  is  also  based  on  a  3-year  average  of  Census  data.  For  FY  2002 
and  succeeding  years,  the  Numt)er  of  Children  is  equal  to  the  sum  of  50  percent  of  the  number  of  low-income 
children  in  the  State  with  no  health  insurance  and  50  percent  of  the  numtier  of  low-income  children  in  the 
State.  This  is  also  based  on  a  3-year  average  of  Census  data. 

State  Cost  Factor.  The  State  Cost  Factor  for  a  State  is  equal  to  ttie  sum  of:  .15,  and  .85  multiplied  by  the  ratio  of 
tfie  annual  average  wages  in  the  health  industry  per  eniployee  for  the  State  to  the  annual  wages  per  employee 
in  the  health  industry  for  the  50  States  and  the  District  of  Columbia.  The  State  Cost  Factor  for  each  State  was 
calculated  based  on  such  wage  data  for  each  State  as  reported,  determined,  and  provided  to  HCFA  by  the 
BLS  in  the  Department  of  Labor  for  1993,  1994.  and  1995. 
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Key  to  Tables  I  and  II— Continued 


Colur  in 


Description 


Column  D  = 


Column  E 


Column  F  = 


Product.  The  Product  for  each  State  was  calculated  by  multiplying  the  Number  of  Children  in  Column  B  by  the 
State  Cost  Factor  in  Column  C.  The  sum  of  the  Products  for  all  50  States  and  the  District  of  Columbia  is  below 
the  Products  for  each  State  in  Column  D.  The  Product  for  each  State  and  the  sum  of  the  Products  for  all 
States  provides  the  basis  for  allotment  to  States. 

Percent  Share  of  Total.  This  is  the  calculated  percentage  share  for  each  State  of  the  total  allotment  available  to 
the  50  States  and  the  District  of  Columt)ia.  The  Percent  Share  of  Total  is  calculated  as  the  ratio  of  the  Product 
for  each  State  in  Column  D  to  the  sum  of  the  products  for  all  50  States  and  the  District  of  Columt>ia  t>elow  the 
Products  for  each  State  in  Column  D. 

Allotment.  This  is  the  State  Child  Health  Program  allotment  for  each  State,  Commonwealth,  or  Territory.  For  each 
of  the  50  States  and  the  District  of  Columbia,  this  is  determined  as  the  Percent  Share  of  Total  in  Column  E  for 
the  State  multiplied  by  the  total  anv}unt  available  for  allotment  for  the  50  States  and  the  District  of  Columbia  for 
\he  fiscal  year. 

For  each  of  the  Commonwealths  and  Territories,  the  allotment  is  determined  as  the  Percent  Share  of  Total  in 
Column  E  multiplied  by  the  total  amount  availat)le  for  allotment  to  the  Commonwealths  and  Territories.  For  the 
Commonwealths  and  Terrrtories,  the  Percent  Share  of  Total  in  Column  E  is  specified  in  section  2104(c)  of  the 
Act.  For  FY  1999,  the  Commonwealth  and  Territories  were  allotted  an  additional  S32  million,  which  is  added  to 
the  total  allotment  available  to  the  territories  for  FY  1999  determined  by  the  formula  described  above.  The  total 
amount  is  then  allotted  to  ttie  Commonwealths  and  Territories  according  to  the  percentages  specified  in  section 
2104of  the  Act. 


St\te  Children's  Health  Insurance  Program  Reserved  Allotments  for  Fiscal  Year:  1998 


state 


(A) 


Number  of 

children 

(000) 

State  cost 
factor 

Product 

Percent 
share  of 
totals  3 

Allotment  1 

(B) 

(C) 

(D) 

(E) 

(F) 

154 

0.9510 

146.46 

2.04 

$85.975213 

11 

1.0669 

11.74 

0.16 

6.889,296 

190 

1.0472 

198.97 

2.76 

116,797,799 

92 

0.8871 

81.61 

1.13 

47.907,958 

131 

1.1365 

1,455.92 

20.23 

854.644,807 

72 

0.9888 

71.19 

0.99 

41.790,547 

53 

1,1237 

59.55 

0.83 

34.959.075 

13 

1.0553 

13.72 

0.19 

8.053.463 

16 

1.2857 

20.57 

0.29 

12.076.002 

444 

1.0368 

460.32 

6.40 

270214.724 

214 

0.9923 

212.36 

2.95 

124,660.136 

13 

1.1722 

15.24 

02^ 

8,945.304 

31 

0.8726 

27.05 

0.38 

15,879,707 

211 

0.9892 

208.73 

2.90 

122,528,573 

131 

0.9169 

120.12 

1.67 

70,512,432 

67 

0.8253 

55.30 

0.77 

32,460.463 

60 

0.8704 

52.22 

0.73 

30,656,520 

93 

0.9146 

85.06 

1.18 

49,932,527 

194 

0.8934 

173.31 

2.41 

101,736,841 

24 

0.8863 

21.27 

0.30 

12,486,977 

100 

1.0498 

104.98 

1.46 

61,627,358 

69 

1.0576 

72.97 

1.01 

42,836,231 

156 

1.0001 

156.02 

2.17 

91,585,508 

50 

0.9675 

48.37 

0.67 

28,395,980 

110 

0.8675 

95.43 

1.33 

56,017,103 

97 

0.9075 

88.03 

1.22 

51,673,123 

24 

0.8333 

20.00 

028 

11,740,395 

30 

0.8440 

25.32 

0.36 

14,862,926 

43 

1.2046 

51.80 

0.72 

30,407,067 

20 

0.9760 

19.52 

027 

1 1 ,458,404 

134 

1.1241 

150.62 

2.09 

88.417,899 

117 

0.9169 

107.28 

1.49 

62,972.705 

399 

1.0914 

435.47 

6.05 

255,626,409 

138 

0.9815 

135.45 

1.88 

79,508,462 

10 

0.8587 

8.59 

0.12 

5,040.741 

205 

0.9617 

197.16 

2.74 

115,734,364 

170 

0.8588 

145.99 

•    2.03 

85,699.061 

67 

0.9947 

66.65 

0.93 

39,121,663 

200 

1.0005 

200.9 

2.78 

117,456,521 

19 

0.9580 

18.20 

0.25 

10,684,422 

110 

0.9843 

108.27 

1.50 

63,557.819 

17 

0.8559 

14.55 

020 

8,541,224 

115 

0.9799 

112.69 

1.57 

66,153.082 

1.031 

0.9275 

956.25 

13.29 

561.331.521 

ALABAMA  .... 

ALASKA  

ARIZONA  

ARKANSAS  . 

CALIFORNIA 

COLORADO 

CONNECTICUT 

DELAWARE  . 

DISTRICT  OF  CjOLUMBIA 

FLORIDA  

GEORGIA  .... 

HAWAII  

IDAHO 

ILLINOIS  

INDIANA  

IOWA  

KANSAS  

KENTUCKY  . 
LOUISIANA  .. 

MAINE 

MARYLAND  . 
MASSACHSETfS 
MICHIGAN  ... 
MINNESOTA 
MISSISSIPPI 
MISSOURI  ... 
MONTANA  ... 
NEBRASKA  . 

NEVADA  

NEW  HAMPSHIftE 
NEW  JERSEY 
NEW  MEXICO 
NEW  YORK  .... 
NORTH  CAROLINA 
NORTH  DAKOTVV 

OHIO  

OKLAHOMA  , 

OREGON  

PENNSYLVANIi  \. 
RHODE  ISLANt  i 
SOUTH  CAROL  INA 
SOUTH  DAKOTVV 
TENNESSEE 
TEXAS  
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State  Children's  Health  Insurance  Program  Reserved  Allotments  for  Fiscal  Year:  1998— Continued 


state 

(A) 

Number  of 

children 

(000) 

(B) 

State  cost 
factor 

(C) 

Product 
■    (D) 

Percent 
share  of 
totals  3 

(E) 

Allotment' 
(F) 

UTAH  

46 
7 
118 
85 
45 
75 
15 

0.8977 
0.8604 
'    0.9862 
0.9352 
0.8937 
0.9229 
0.9858 

41.30 
6.02 
116.38 
79.49 
40.21 
69.22 
13.14 

0.57 
0.08 
1.62 
1.10 
0.56 
0.96 
0.18 

24.241.159 
3.535,445 
68,314,915 
46,661,213 
23,606,744 
40.633,039 
7.711.638 

VERMONT  

VIRGINIA  „ 

WASHINGTON  

WEST  VIRGINIA 

WISCONSIN  

WYOMING  

TOTAL  STATES  ONLY  

7.196.17 

100.00 

4,224.262.500 

ALLOTMENTS  FOR  COMMONWEALTHS  AND  TERRITORIES » 
PUERTO  RICO 

91.60 
3.50 
2.60 
120 
1.10 

9,835,550 
375,813 
279.175 
128,850 
118.113 

GUAM  

VIRGIN  ISLANDS 

AMERICA  SAMOA  

N.  MARIANA  ISLANDS  

TOTAL  COMMONWEALTHS  AND  TERRITORIES  ONLY 

100.00 

10,737.500 

TOTAL   STATES   AND   COMMONWEALTH   AND   TERRI- 
TORIES  



4.235.000,000 

Footnotes: 

(1)  Total  amount  available  for  allotment  to  the  50  States  and  ttte  District  of  CoiumtJia  is  54,224,262,500;  determined  as  the  fiscal  year  appro- 
priation (54.295,000,000)  reduced  by  the  total  amount  availat)le  for  allotment  to  the  Commonwealths  and  Territories  (510,737,500)  and  amounts 
for  Special  Diabetes  Grants  ($60,000,000)  under  sections  4921  and  4922  of  BBA. 

(2)  Total  amount  available  for  allotment  to  the  Commonwealths  and  Ten-itories  is  510,737,500;  determined  as  .25  percent  of  the  fiscal  vear  ao- 
prooriation  (54,295,000,000). 

(3)  Percent  share  of  total  amount  for  allotment  to  the  Commonwealths  and  Territories  is  as  specified  in  section  2104(c)  of  the  Social  Security 
Act 


State  Children's  Health  Insurance  Program  Reserved  Allotments  for  Fiscal  Year:  1999 


State 


(A)^ 

ALABAMA  

ALASKA  

ARIZONA 

ARKANSAS  

CALIFORNIA  

COLORADO  

CONNECTICUT 

DELAWARE 

DISTRICT  OF  COLUMBIA  

FLORIDA  

GEORGIA  

HAWAII  

IDAHO 

ILLINOIS  

INDIANA  , 

IOWA  , 

KANSAS 

KENTUCKY  „ 

LOUISIANA , 

MAINE , 

MARYLAND  

MASSACHUSETTS  

MICHIGAN  

MINNESOTA 

MISSISSIPPI 

MISSOURI  

MONTANA 

NEBRASKA  

NEVADA  

NEW  HAMPSHIRE  

NEW  JERSEY  


Number  of 

children 

(000) 

(B) 


154 
11 

190 
92 
1.281 
72 
53 
13 
16 

444 

214 
13 
31 

211 

131 
67 
60 
93 

194 
24 

100 
69 

156 
50 

110 
97 
24 
30 
43 
20 

134 


State  cost 
factor 

(C) 


0.9510 

1.0669 

1.0472 

0.8871 

1.1365 

0.9888 

1.1237 

1.0553 

1.2857 

1.0368 

0.9923 

1.1722 

0.8726 

0.9892 

0.9169 

0.8253 

0.8704 

0.9146 

0.8934 

0.8863 

1.0498 

1.0576 

1.0001 

0.9675 

0.8675 

0.9075 

0.8333 

0.8440 

1.2046 

0.9760 

1.1241 


Product 


(D) 


146.46 
11.74 

198.97 
81.61 
1.455.92 
71.19 
59.55 
13.72 
20.57 

460.32 

212.36 
15.24 
27.05 

208.73 

120.12 
55.30 
52.22 
85.06 

173.31 
21.27 

104.98 
72.97 

156.02 
48.37 
95.43 
88.03 
20.00 
25.32 
51.80 
19.52 

150.62 


Percent 

share  of 

totaP 

(E) 


2.04 
0.16 
2.76 
1.13 
20.23 
0.99 
0.83 
0.19 
0.29 
6.40 
2.95 
021 
0.38 
2.90 
1.67 
0.77 
0.73 
1.18 
2.41 
0.30 
1.46 
1.01 
2.17 
0.67 
1.33 
1.22 
0.28 
0.35 
0.72 
0.27 
2.09 


Allotment ' 


(F) 


$85,569,176 
6,856,760 

116,246,196 
47.681.702 

850,608,561 

41.593,182 

34.793,973 

8,015,429 

12,018,971 

268,938,576 

124,071,402 

8,903,057 

15,804,712 

121,949,905 
70,179.422 
32.307.161 
30,511,738 
49,696,709 

101,256,366 
12,428.004 
61,363,309 
42,633,928 
91,152,976 
28,261,873 
55,752,550 
51.429.086 
11.684.948 
14,792,733 
30,263,463 
1 1 ,404,289 
88,000,326 


6108 


Federal  Register/ Vol.  64,  No.  25 /Monday,  February  8,  1999 /Notices 


, .... 

State  Children's  Health  Insurance  Program  Reserved  Allotments  for  Fiscal  Year:  1999— Continued 

State 
(A) 

Number  of 

children 

(000) 

(B) 

State  cost 
factor 

(C) 

Product 
(D) 

Percent 

share  of 

total  3 

(E) 

Allotment ' 
(F) 

NEW  MEXICO 

117 

399 

138 

10 

205 

170 

67 

200 

19 

110 

17 

115 

1.031 

46 

7 

118 

85 

45 

75 

15 

0.9169 
1.0914 
0.9815 
0.8587 
0.9617 
0.8,588 
0.9947 
1.0005 
0.9580 
0.9843 
0.8559 
0.9799 
0.9275 
0.8977 
0.8604 
0.9862 
0.9352 
0.8937 
0.9229 
0.8758 

10728 

435.47 

135.45 

8.59 

197.16 

145.99 

66.65 

200.09 

18.20 

108.27 

14.55 

112.69 

956.25 

41.30 

6.02 

116.38 

79.49 

40.21 

69.22 

13.14 

1.49 
6.05 
1.88 
0.12 
2.74 
2.03 
0.93 
2.78 
0.25 
1.50 
020 
1.57 
1329 
0.57 
0.08 
1.62 
1.10 
0.56 
0.96 
0.18 

62,675,303 

NEW  YORK    . . 

254,419,158 

NORTH  CAROL 

NA 

79.132,966 

NORTH  DAKOT 

V  

5.016.935 

OHIO 

115,187.783 

OKLAHOMA  ... 

85,294.328 

OREGON  

38.936.902 

PENNSYLVANIA 
RHODE  ISLANC 



116.901.807 
10,633,962 

SOUTH  CAROL 

NA         

63257,653 

SOUTH  DAKOT 

b           

8.500.886 

TENNESSEE 

65,840.660 

TEXAS  

558.680.510 

UTAH           

24.126.675 

VERMONT  

3.518.748 

VIRGINIA    

67.992282 

WASHINGTON 

46.440.845 

WEST  VIRGlNiy 

23.495256 

WISCONSIN    .. 

40.441,141 

WYOMING 

7,675218 

TES  ONLY                                       

TOTAL  ST> 

7,196.17 

100.00 

4.204.312.500 

OR  COMMONWEALTHS  AND  TERRITORIES:" 
CO                

ALLOTMENTS  1 
PUERTO  R 

91.60 
3.50 
2.60 
120 
1.10 

39.101.750 

GUAM 

1.494.063 

VIRGIN  ISL 

AMERICAN 
N.  MARIAN 

TOTAL  COMMQ 

^NDS             

1.109.875 

SAMOA „ — 

A  ISLANDS  

512.250 

469,563 

NWEALTHS  AND  TERRITORIES  ONLY      

100.00 

42.687.500 

TOTAL  STATES'  ANn  r.OMMONWPAl  TH  ANin  TFRRITORIFS 

4,247,000.000 

Footnotes:     I 

(1)  Total  amount  available  for  allotment  to  the  50  States  and  the  District  of  Columbia  is  $4204.312,500;  determined  as  the  fiscal  year  appro- 
priation ($4,275,000,000)  reduced  by  the  total  amount  available  for  allotment  to  the  Commonwealths  and  Temtories  ($10,687,500)  and  amounts 
for  Special  Diat>etes  Grants  (360,000,000)  under  sections  4921  and  4922  of  BBA. 

(2)  Total  arrvxint  available  for  allotment  to  the  Commonwealths  and  Temtories  is  $42,687,500;  determined  as  $10,687,500  (.25  percent  of 
$4275,000,000.  the  fiscal  year  appropnation)  plus  S32,000,(X)0. 

(3)  Percent  sliare  of  total  amount  available  for  allotment  to  the  Commonwealttis  and  Territories  is  as  specified  in  section  2104(c)  of  the  Social 
Scvcurity  Act. 


V.  Impact  Stal  ement 

HCFA  has  eicamined  the  impact  of 
this  notice  as  :  ■equired  by  Executive 
Order  12866.  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
beneHts  of  available  regulatory 
alternatives  aqd,  when  rules  are 
necessary,  to  $elect  regulatory 
approaches  thiat  maximizanet  beneHts 
(including  potential  economic 
environments!  public  health  and  safety, 
other  advantages,  distributive  impacts, 
and  equity).  \Ve  believe  that  this  notice 
is  consistent  \lith  the  regulatory 
philosophy  arid  principles  identified  in 
the  Executive  Order. 

This  notice  merely  provides 
notification  of  the  reserved  FY  1998  and 
FY  1999  StatelCHIP  allotments  available 
to  provide  Federal  funding  to  individual 
States.  Commonwealths,  and  Territories 
for  expenditures  in  the  new  Children's 


Health  Insurance  Program  and  the 
assimiption  and  methodology  that 
HCFA  used  to  determine  these  reserved 
allotments.  The  formula  for  State 
allotments  is  specified  in  the  statute. 
This  notice  by  itself  has  no  economic 
impact.  Final  State  CHIP  allotments  for 
each  State  will  be  calculated  using  the 
statutory  formula  and  may  vary  from 
these  reserved  amounts  depending  upon 
the  number  of  States  that  submit 
approved  State  plans  under  title  XXI. 
(As  noted  above,  the  allotment  process 
will  be  set  forth  in  more  detail  in  future 
rulemaking.) 

We  believe  this  notice  will  have  an 
overall  positive  impact  by  informing 
States  of  the  extent  to  which  they  will 
be  permitted  to  expend  funds  under 
approved  State  child  health  plans  in  FY 
1998  and  FY  1999.  States  vnll  be  able 
to  conduct  advance  planning  necessary 


for  implementation  of  the  State  Child 
Health  Insurance  Program  if  they 
choose,  beginning  October  1.  1997. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

(Section  1102  of  the  Social  Security  Act  (42 
U.S.C.  1302) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  00.000,  State  Children's  Health 
Insurance  Program) 

Dated:  December  18, 1998. 
Nancy  Ann  Min  DeParle, 
Administrator,  Health  Care  Financing 
Administration. 

Dated:  )anuary  5, 1999. 
Donna  E.  Shalala, 
Secretary. 
[FR  Doc.  99-2859  Filed  2-5-99;  8:45  am) 

BILUNG  CODE  4120-01-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b)(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  iunended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Cardiovascular 
Sciences  Initial  Review  Group  Hematology 
Subcommittee  1. 

Date:  February  11-12. 1999. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Piace:  Holiday  Inn,  Bethesda,  MD  20814. 

Contact  Person:  Robert  Su,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  4134,  MSC  7802. 
Bethesda,  MD  20892,  (301)  435-1195. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Initial  Review  Group, 
Tropical  Medicine  and  Parasitology  Study 
Section. 

Date:  February  11-12, 1999. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Ave.,  Washington,  DC  20007. 

Contact  Person:  Jean  Hickman,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4194,  MSC  7808, 
Bethesda.  MD  20892.  (301)  435-1146. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Health  Promotion  and 
Disease  Prevention  Initial  Review  Group, 
Alcohol  and  Toxicology  Subcommittee  1. 

ZXite.  February  11-12, 1999. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Washington  Monarch  Hotel,  2401  M 
Street,  NW,  Washington,  DC  20037. 


Contact  Person:  Christine  Melchior, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4102, 
MSC  7816,  (301)  435-1713. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cell  Development  and 
Function  Initial  Review  Group,  Human 
Embryology  and  Development  Subcommittee 
2. 

ZJote;  February  11-12. 1999. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Sherry  L.  Duf)ere, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5136, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1021. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  CeW  Development  and 
Function  Initial  Review  Group,  Molecular 
Biology  Study  Section. 

Date:  Febuary  11-12, 1999. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

I^ace:  St.  James  Hotel.  950  24th  Street 
N.W.,  Washington,  DC  20037. 

Contact  Person:  Anthony  Cater,  Scientific 
Review  Administrartor.  Center  for  Scientific 
Review,  National  Insititutes  of  Health,  6701 
Rockledge  Drive,  Room  5142,  MSC  7840, 
Bethesda,  MD  20892,  (301)  435-1024. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Genetic  Sciences 
Initial  Review  Group,  Mammalian  Genetics 
Study  Section. 

Date:  February  11-12, 1999. 

Time:  9:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  Chevy  Chase 
Pavilion,  4300  Military  Road,  NW, 
Washington,  DC  20015. 

Contact  Person:  Camilla  Day,  Scientific 
Review  Administrator,  Center  or  Scientific 
Review,  National  Institutes  of  Health  6701 
Rockledge  Drive,  Room  6152.  MSC  7840, 
Bethesda,  MD  20892,  (301)  435-1037. 
daycddi^  nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Mime  of  Committee:  Biobehavioral  and 
Social  Sciences  Initial  Review  Group,  Human 
Development  and  Aging  Subcommittee  1. 

Date:  February  11-12, 1999. 

Time:  9:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Embassy  Suites  Chevy  Chase 
Pavilion,  4300  Military  Road,  NW, 
Washinton.  EX:  20015. 

Contact  Person:  Anita  Miller-Sostek. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rocklege  Drive.  Room.  5202, 
MSC  7848.  Bethesda,  MD  20892,  (301)  435- 
1260. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Ehte:  February  11, 1999. 

Time:  10:00  am  to  12:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Daniel  B.  Berch.  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  3182,  MSC  7848, 
Bethesda.  MD  20892.  (301)  435-0902. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Initial  Review  Group, 
Bacteriology  and  Mycology  Subcommittee  2. 

Date:  February  11-12, 1999. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

nace:  Holiday  Inn,  5520  Wisconsin  Ave, 
Chevy  Chase,  MD  20815. 

Contact  Person:  William  C  Branche, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Ehive,  Room  4182, 
MSC  7808,  (301)  435-1148. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  11, 1999. 

Time:  12:30  pm  to  1:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Georgetown  Inn,  1310  Wisconsin 
Ave.,  N.W.,  Washington,  DC  20007. 

Contact  Person:  Carole  L.  Jelsema, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5222, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1249,  jelsema0drg.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  15, 1999. 

Time:  2:00  pm  to  3:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20C92,  (Telephone  Conference  Call). 

Contact  Person:  Lee  Rosen,  Scientific 
Review  Administrator,  Center  for  Scientific 


6110 


Federal  Register /Vol.  64,  No.  25 /Monday.  February  8,  1999 /Notices 


Review.  Nationll  Institutes  of  Health.  6701 
Rockledge  Drivi  Room  5116.  MSC  7854. 
Bethesda,  MD  2t)892,  (301)  435-1171. 

This  notice  isibeing  published  less  than  15 
days  prior  to  th*  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  9!  .306.  Comparative  Medicine, 
93.306:  93.333,  Zlinical  Research.  93.333. 
93.337,  93.393- )3.396,  93.837-93.844,  93- 
846-93.878,  93-892.  93.893,  National 
Institutes  of  Hei  1th,  HHS) 

Dated:  February  2. 1999. 
LaVerne  Y.  Stritagfield, 
Committee  Man  jgement  Officer,  NIH. 
|FR  Doc.  99-30(12  Filed  2-5-99:  8:45  am) 
BILUNO  COOE  414(  u4i-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Sti-oke;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisiory  Committee  Act,  as 
amended  (5  UlS.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings.        I 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set!  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended,  '^he  contract  proposals  and 
the  discussioils  could  disclose 
confidential  tjade  secrets  or  commercial 
property  suchjas  patentable  material, 
and  personal  ^formation  concerning 
individuals  associated  with  the  contract 
proposals,  thq  disclosure  of  which 
would  constitiute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

ittee:  National  Institute  of 
;orders  and  Stroke  Special 


16. 1999. 
to  2:00  pm. 
iview  and  evaluate  contract 


lime:  2:00  pm  to  3:00  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Federal  Building.  Room  9C10.  7550 
Wisconsin  Avenue,  Bethesda.  MD  20814- 
9692  (Telephone  Conference  Call). 

Contact  Person:  Phillip  F.  Wiethom, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Activities  NINDS,  National  Institutes  of 
Health,  PHS,  DHHS,  Federal  Building,  Room 
9C10,  7550  Wisconsin  Avenue,  Bethesda,  MD 
20892,  301-496-9223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  February  25,  1999. 

Time:  1:00  pm  to  2:00  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  7550  Wisconsin  Avenue,  Federal 
Building,  Room  9Cl0,  Bethesda,  MD  20814- 
9692  (Telephone  Conference  Call). 

Contact  Person:  Phillip  F.  Wiethom, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Activities,  NINDS,  National  Institutes  of 
Health,  PHS,  DHHS,  Federal  Building,  Room 
9C10,  7550  Wisconsin  Avenue,  Bethesda,  MD 
20892,  301-496-9223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
«  funding  cycle. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  February  2, 1999. 
LaVeme  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  99-3001  Filed  2-5-99;  8:45  am] 

BILUNQ  COOE  4140-01-M 


Name  of  Co. 
Neurological  D 
Emphasis  Pane 

Date:  Febru; 

Time;  1:00  p 

Agenda:  To 
proposals. 

Place:  7550  vVisconsin  Avenue,  Federal 
Building.  Rooni  9Cl0,  Bethesda.  MD  20814- 
9692  (Telephone  Conference  Call). 

Contact  Person;  Phillip  F.  Wiethom. 
Scientific  Revi«  w  Administrator,  Scientific 
Review  Branch  Division  of  Extramural 
Activities,  NINDS,  National  Institutes,  of 
Health,  PHS,  D^HS,  Federal  Building,  Room 
9C10,  7550  Wi^onsin  Avenue,  Bethesda,  MD 
20892,  301-49^9223. 

This  notice  i^  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  impjosed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  February  18, 1999. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 


and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  NIEHS  Special  Emphasis 
Panel — Environmental  lustice:  Partnerships 
for  Communication. 

Date:  Febmary  17-19, 1999. 

Time:  February  17, 1999,  7:00  p.m  to  10:00 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hawthorne  Suites,  300  Meredith 
Drive,  Durham,  NC  27713. 

Time:  February  18, 1999,  8:30  am  to  5:00 
p.m. 

Agenda:  to  review  and  evaluate  grant 
applications. 

Place:  Hawthorne  Suites,  300  Meredith 
Drive,  Durham,  NC  27713. 

Time:  Febmary  19,  1999,  8:30  am  to  5:00 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hawthorne  Suites,  300  Meredith 
Drive,  Durham,  NC  27712. 

Contact  Person:  David  Brown,  MPH,  Nat'l 
Institute  of  Environmental  Health  Sciences, 
P.O.  Box  12233,  Research  Triangle  Park,  NC 
27709,  (919)  541-4964. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazards  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Dated:  Febmary  1, 1999. 
LaVerne  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-3003  Filed  2-5-99;  8:45  am) 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Atnise; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
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property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group,  Treatment 
Research  Subcommittee. 

Date:  March  4-5, 1999. 

Time:  9:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Phce:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Kesinee  Nimit,  Health 
Scientist  Administrator,  Office  of  Extramural 
Program  Review,  National  Institute  on  Drug 
Abuse,  National  Institutes  of  Health,  DHHS, 
5600  Fishers  Lane,  Room  10-22,  Rockville, 
MD  20857  (301)  443-9042. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group,  Health 
Services  Research  Subcommittee. 

Date:  March  4, 1999. 

Time:  9:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Marina  L.  Volkov,  Special 
Assistant,  Office  of  Extramural  Program 
Review,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  5600 
Fishers  Lane,  Room  10-22,  Rockville,  MD 
20857,  (301)  443-9042. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Training  and  Career  Development. 

Date:  March  16-18, 1999. 

Time:  9:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Phce:  Gathersburg  Marriott  Washington 
Center,  9751  Washingtonian  Boulevard, 
Gaithersburgh,  MD  20878. 

Contact  Person:  Mark  Swieter,  Health 
Scientist  Administrator,  Office  of  Extramural 
Program  Review,  National  Institute  on  Drug 
Abuse,  National  Institutes  of  Health,  DHHS, 
5600  Fishers  Lane,  Room  10-42,  Rockville, 
MD  20857,  (301)  443-2620. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientists 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  January  29, 1999. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  99-3004  Filed  2-5-99;  8:45  am] 

BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Services 

National  Toxicology  Program;  Meeting 
of  the  Advisory  Committee  on 
Alternative  Toxicological  Methods 

Pursuant  to  Section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  to  a  meeting  of  the 
National  Toxicology  Program  (NTP) 
Advisory  Committee  on  Alternative 
Toxicological  Methods,  U.S.  Public 
Health  Service.  The  meeting  will  be 
held  from  8:45  a.m.  to  4:00  p.m.  on 
March  4, 1999  in  the  Conference  Center, 
Building  101,  South  Campus,  NIEHS, 
111  Alexander  Drive,  Research  Triangle 
Park,  North  CaroUna  27709.  The 
meeting  will  be  entirely  open  to  the 
public  from  8:45  a.m.  to  adjoiunment 
with  attendance  limited  only  by  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations  should 
notify  the  contact  person  listed  below  in 
advance  of  the  meeting. 

Background 

Under  authority  of  42  U.S.C.  217a, 
Section  222  of  the  Public  Health  Service 
Act,  as  amended,  the  Department  of 
Health  and  Human  Services  has 
established  an  Advisory  Committee  on 
Alternative  Toxicological  Methods.  The 
Committee  functions  to  provide  advice 
on  the  activities  and  priorities  of  the 
National  Toxicology  Program  (NTP) 
Interagency  Center  for  the  Evaluation  of 
Alternative  Toxicological  Methods 
(Center)  and  the  Interagency 
Coordinating  Committee  on  the 
Validation  of  Alternative  Methods 
(ICCVAM),  and  to  provide  advice  on 
ways  to  foster  partnership  activities  and 
productive  interactions  among  all 
stakeholders.  The  Advisory  Committee 
is  composed  of  knowledgeable 
representatives  drawn  from  academia, 
industry,  public  interest  organizations, 
other  state  and  Federal  agencies,  and  the 
international  commimity. 

The  National  Toxicology  Program 
established  the  Center  and  ICCVAM  to 
fulfill  specific  mandates  provided  to  the 
National  Institute  of  Environmental 
Health  Sciences  by  Public  Law  103-43, 
Section  1301.  The  NIEHS  was  directed 
to  (1)  develop  and  validate  toxicological 
testing  methods,  including  alternative 
methods  that  can  reduce  or  eliminate 
the  use  of  animals  in  acute  or  chronic 
toxicity  testing,  (2)  establish  criteria  for 
the  validation  and  regulatory  acceptance 
of  alternative  testing  methods,  and  (3) 


recommend  a  process  through  which 
scientifically  validated  alternative 
methods  can  be  accepted  for  regulatory 
use.  Criteria  and  processes  for 
validation  and  regulatory  acceptance 
were  developed  in  conjunction  with  14 
other  Federal  agencies  and  programs 
with  broad  input  from  the  public.  These 
are  described  in  the  document 
"Validation  and  Regulatory  Acceptance 
of  Toxicological  Test  Methods:  A  Report 
of  the  Ad  Hoc  Interagency  Coordinating 
Committee  on  the  Validation  of 
Alternative  Methods"  NIH  publication 
97-3981.  March  1997,  which  is 
available  on  the  internet  at  http://ntp- 
server.niehs.nih.gov  /htdocs/ICCVAM/ 
ICCVAM/html.  or  by  request  to  the 
Center  at  the  address  provided  below. 

A  standing  Interagency  Coordinating 
Committee  on  the  Validation  of 
Ahemative  Methods  (ICCVAM)  was 
subsequently  established  as  a 
collaborative  effort  by  NIEHS  and  13 
other  Federal  regulatory  and  research 
agencies  and  programs.  The  ICCVAM 
facilitates  cross-agency  communication 
and  coordination  on  issues  relating  to 
validation,  acceptance,  and  national/ 
international  harmonization  of 
toxicological  test  methods.  The 
ICCVAM  works  with  the  Center  to  carry 
out  the  scientific  review  of  proposed 
methods  of  multi-agency  interest,  and 
provides  recommendations  regarding 
their  usefulness  to  appropriate  agencies. 
The  ICCVAM  also  provides  a 
mechanism  for  interagency 
commiuiication  with  stakeholders 
throughout  the  process  of  test  method 
development  and  validation.  The 
following  Federal  regulatory  and 
research  agencies  and  organizations  are 
participating  in  this  effort: 
Consumer  Product  Safety  Commission 
Department  of  Defense 
Department  of  Energy 
Department  of  Healtn  and  Human 
Services 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Food  and  Drug  Administration 

National  Institute  for  Occupational 
Safety  and  Health/CDC 

National  Institutes  of  Health 

National  Cancer  Institute 

National  Institute  of  Environmental 
Health  Sciences 

National  Library  of  Medicine 
Department  of  the  Interior 
Department  of  Labor 

Occupational  Safety  and  Health 
Administration 
Department  of  Transportation 

Research  and  Special  Programs 
Administration 
Environmental  Protection  Agency 

The  Center  was  established  to  provide 
operational  support  for  the  ICCVAM 
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and  to  assist  Fe  deral  Agencies  by 
coordinating  ai  id  facilitating  (1)  the 
interagency  rev(iew  and  adoption  of 
toxicological  tett  methods  of  muhi- 
agency  interest  and  (2)  the  participation 
and  communicjtion  with  other 
staJceholders  throughout  the  process  of 
test  method  development  and 
validation.  Thej  Center  organizes,  in 
collaboration  vith  ICCVAM, 
independent  scientific  peer  reviews  and 
workshops  for  est  methods  of  interest 
to  Federal  agen  cies.  Peer  review  pemels 
are  convened  t(  >  develop  scientific 
consensus  on  tne  usefulness  of  test 
methods  to  genjerate  information  for 


specific  human 
risk  assessmen 
workshops  are 


health  and/ or  ecological 
purposes.  Expert 
I  convened  to  evaluate  the 
adequacy  of  cu  Tent  test  methods  for 
assessing  speci  ic  toxicities,  to  identify 
areas  in  need  o "  improved  or  new 

^  iluate  proposed 
validation  stud  ies,  and  to  evaluate  the 
validation  statv  is  of  methods.  The  center 
provides  an  op  jortunity  for 
partnerships  w  th  other  agencies  and 
organizations  t  >  facilitate  the 
development,  >  alidation,  and  review  of 
ng  methods.  The  Center 
and  ICCVAM  s  ;ek  to  promote  the 
scientific  valid  Jtion  and  regulatory 
acceptance  of  t  )xicological  test  methods 
that  will  enhan  ce  agencies'  ability  to 
assess  risks  anc  make  decisions,  and 
that  will  refine  reduce,  and  replace 
animal  use  wh(  inever  possible.  The 
Center  Office  is  located  at  NIEHS  and 
can  be  contact*  d  by  telephone  919-541- 
3398,  fax  919-1141-0947,  or  email, 
iccvam@niehs.  nih.gov. 

Agenda 

The  primary 
concerned  wit 
discussions  n 
priorities,  and 
activities  of  th( 
for  the  Evaluation 
Toxicological 
Interagency 
the  Validation 
Specific  agend^ 
discussion  of 
Corrositex* 


test 


1919 
tie 


•the 


meeting  prevu  u 
January  21 
discussion  of 
report  and 
process  for  the 
assay  (LLNA) 
the  status  of 
for  validation 
screening  and 
plans  for  futur  j 
and  reviews. 

The  Executi 
Hart.  Environi^ental 
Program,  P.O. 


t  le  i 


agenda  topics  are 
presentations  and 
ting  to  processes, 
recent  and  proposed 
NTP  Interagency  Center 
of  Alternative 
1  Methods  and  the 
Cc  ordinating  Committee  on 
Df  Alternative  Methods, 
topics  will  include 

outcome  of  the 
method  peer  review 
sly  convened  on 
i;  an  update  and 
peer  review  meeting 
regi^latory  acceptance 

murine  local  lymph  node 
lest  method;  an  update  on 

EPA  and  OECD  plans 
of  endocrine  disruptor 
:esting  methods;  and 
test  method  workshops 


Secretary,  Dr.  Larry 
Toxicology 
3ox  12233,  NIEHS, 


Research  Triangle  Park.  North  Carolina 
27709.  telephone  (919)  541-3971,  FAX 
(919)  541-0295.  will  have  available  an 
agenda  with  times  and  a  roster  of 
Committee  members  prior  to  the 
meeting  and  summary  minutes 
subsequent  to  the  meeting. 

Dated:  January  29, 1999. 
Kenneth  Olden, 

Director,  National  Toxicology  Program. 
[FR  Doc.  99-3005  Filed  2-5-99;  8:45  am] 
BILUNG  CODE  414(M)1-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Application  for 
Endangered  Species  Permit 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  receipt. 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  an  endangered  species.  This  notice 
is  provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.): 

Applicant:  Mr.  John  Paul  D.  Atkins, 
Baltimore,  Maryland,  PRT- 
TE007663-0 

The  applicant  requests  authorization 
to  take  (live  capture  and  handle)  two 
federally  listed  bats:  the  Indiana  bat 
(Myotis  sodalis),  and  the  gray  bat 
(Myotis  grisescens],  throughout  the  State 
of  Maryland. 

Written  data  or  comments  should  be 
submitted  to  the  Regional  Permits 
Coordinator,  U.S.  Fish  and  Wildlife 
Service,  300  Westgate  Center  Drive, 
Hadley,  Massachusetts  01035  and  must 
be  received  within  30  days  of  the  date 
of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice.  U.S.  Fish  and  Wildlife 
Service,  300  Westgate  Center  Drive, 
Hadley,  Massachusetts  01035. 
Attention:  Diane  Lynch,  Regional 
Permits  Coordinator.  Telephone:  413- 
253-8628;  Fax:  413-253-8482. 

Dated:  February  2. 1999. 
Ralph  C.  Pisapia, 

Assistant  Regional  Director.  Ecological 

Services. 

|FR  Doc.  99-2903  Filed  2-5-99;  8:45  am] 

BILUNG  CODE  4310-SS-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  approved  Tribal-State 

Compact. 

summary:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 
Pub.  L.  100-497,  25  U.S.C.  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Cortipacts  for  the  purpose  of 
engaging  in  Class  III  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Omaha 
Tribe  of  Nebraska  and  the  State  of  Iowa 
Gaming  Compact,  which  was  executed 
on  December  10, 1998. 
DATES:  This  action  is  effective  on 
February  8,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202) 219-4066. 

Dated:  January  27, 1999. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  99-2912  Filed  2-5-99;  8:45  am] 
BILUNG  CODE  431(M)2-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UT-06(M»-380O-O0.  UTU-72499] 

Notice  of  Final  Decision;  Lisbon  Valley 
Copper  Project,  San  Juan  County,  UT 

AGENCY:  Bureau  of  Land  Management. 
Department  of  the  Interior. 
ACTION:  Notice  of  final  decision 
prepared  for  Summo  USA 
Corporations's  Lisbon  Valley  Open  Pit 
Copper  Mine  in  San  Juan  County.  Utah. 

SUMMARY:  Interior  Board  of  Land 
Appeals  (Board)  decision  dated 
September  23.  1998  [National  Wildlife 
Federation,  et.  al.,  145  IBLA  348). 
affirmed  in  part  the  Bureau  of  Land 
Management's  (BLM)  Record  of 
Decision  (ROD)  of  March  26.  1997. 
approving  the  Lisbon  Valley  Copper 
Project,  but  set  aside  and  remanded  in 
part  a  section  of  that  decision  dealing 
with  analysis  of  a  backfill  alternative  for 
that  project. 

In  that  decision,  the  Board  concluded 
that  the  record  did  not  support  BLM's 
rejection  of  the  Open  Pit  Backfilling 
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Alternative  in  the  ROD  based  on 
concerns  for  impacts  on  water  quality 
from  acid  generating  material.  The 
Board  further  recognized  that  while 
concerns  regarding  impacts  from 
alkaline  conditions  may  be  legitimate, 
those  concerns  were  not  sufficiently 
stated  in  the  ROD  or  the  Final 
Environmental  Impact  Statement  (FEIS) 
so  as  to  serve  as  the  principal  basis  for 
complete  rejection  of  the  alternative 
(145  IBLA  at  374).  The  Board  remanded 
that  portion  of  the  ROD  and  directed 
BLM  to  reconsider  the  backfill 
alternative. 

The  BLM  has  conducted  the  analysis 
directed  by  the  Board,  summarized  in  a 
memorandum  dated  January  25, 1999, 
from  the  Moab  Field  Office  to  the  Utah 
State  Director.  While  the  FEIS  and  ROD 
contained  analyses  of  multiple  complex 
geochemical  and  geohydrologic 
technical  issues,  tiie  re-analysis  of  data 
summarized  in  this  memorandum 
confirmed  BLM's  concerns  expressed  in 
the  FEIS  and  ROD  that  potential 
alkaline  conditions  in  the  post-mining 
pit  lakes  could  mobilize  and  transport 
metal  oxyanions  from  mine  waste 
material  utilized  as  pit  backfill  material 
into  imderlying  groundwater  at  the 
mine  site.  The  data  indicates  that  such 
mobilization  and  transport  has  a 
significant  likelihood  of  adversely 
impacting  groundwater  quality  and 
violating  acceptable  water  quality 
standards. 

As  reflected  in  the  FEIS  and  ROD,  the 
BLM  retains  the  authority  to  further 
analyze  backfilling  if  the  results  of 
required  life-of-the-mine  waste  rock 
sampling  and  hydrologic  testing  reveals 
additional  adverse  impacts  not  foreseen 
or  predicted  in  the  EIS,  and/or  indicates 
that  the  potential  impact  of  metal 
oxyanion  mobilization  and  transport 
associated  with  backfilling  is 
overestimated.  Any  additional 
consideration  of  backfilling,  and 
potential  changes  in  environmental 
consequences  resulting  from  such 
action,  would  be  subject  to  additional 
analysis  under  provisions  of  the 
National  Environmental  Policy  Act. 
Based  on  the  re-emalysis  of  data  as 
directed  by  IBLA  and  the  conclusion 
that  BLM's  rationale  for  rejecting  the 
backfill  alternative  was  sound  and 
reasoned,  BLM  has  determined  that  no 
modifications  or  changes  are  required  in 
the  ROD.  Furthermore,  since  none  of  the 
data  or  additional  analyses  performed  to 
date  identify  environmental  impacts  not 
previously  identified  in  the  FEIS,  no 
additional  analysis  is  warranted  under 
provisions  of  the  National 
Environmental  PoHcy  Act. 

This  Notice  of  Final  Decision  is 
BLM's  final  decision  regarding  the 


approval  of  the  Lisbon  Valley  Copper 
Project  pursuant  to  direction  given  by 
the  Board  in  its  September  23,  1998, 
decision,  to  reconsider  the  Backfill 
Alternative.  The  Moab  Field  Office 
memorandum  of  January  25, 1999,  is 
available  at  the  Moab  Field  Office  of  the 
BLM  at  82  East  Dogwood,  Moab,  Utah 
84532,(435-259-6111). 
DATES:  Parties  adversely  affected  by  this 
Notice  of  Final  Decision  have  until 
March  10, 1999,  to  file  a  Notice  of 
Appeal  (43  CFR  4.411  and  4.413).  The 
decision  to  approve  the  mining 
operation  in  relation  to  the  original 
decision  regarding  rejection  of  the  Open 
Pit  Backfill  Alternative  is  in  full  force 
and  effect,  effective  on  the  date  of  this 
pubhcation  of  the  Notice  of  Availabifity 
of  the  Record  of  Decision  (43  CFR 
3809.4(f).  A  petition  for  a  stay  of  the 
decision  may  be  filed  in  accordance 
with  the  above  cited  regulations. 
ADDRESSES:  A  Notice  of  Appeal  should 
be  addressed  to:  Bill  Lamb,  Utah  State 
Director,  Bureau  of  Land  Management, 
PO  Box  45155,  324  South  State  Sti«et, 
Room  301,  Sah  Lake  City,  Utah,  84111. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  Jackson,  Project  Coordinator, 
Moab  Field  Office,  Bureau  of  Land 
Management,  82  East  Dogwood  Avenue, 
Moab,  Utah,  84532,  (435)  259-6111. 

Dated:  February  1, 1999. 
Brad  Palmer, 

Associate  Moab  Field  Office  Manager,  Bureau 
of  Land  Management. 
(PR  Doc.  99-2856  Filed  2-5-99;  8:45  am] 
BILUNO  CODE  4310-OO-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-030-09-1 01 0-00-1 784] 

Southwest  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice:  Resource  Advisory 
Council  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Southwest  Resource  Advisory 
Council  (Southwest  RAC)  will  meet  at 
Ridgway  State  Park,  Colorado. 
DATES:  The  meeting  will  be  held  on 
Thursday,  March  11,  1999. 
ADDRESSES:  For  additional  information, 
contact  Roger  Alexander,  Bureau  of 
Land  Management  (BLM),  Southwest 
Center,  2465  South  Townsend  Avenue, 
Montrose,  Colorado  81401;  telephone 
970-240-5335;  TDD  970-240-5366;  e- 
mail  r2alexan@co.blm.gov. 


SUPPLEMENTARY  INFORMATION:  The 
March  11, 1999,  meeting  will  begin  at 
9:00  a.m.  at  Ridgway  State  Park 
Headquarters  (Ehitch  Charlie  - 

entrance)approximately  21  miles  south 
of  Montrose  or  five  miles  north  of 
Ridgway  on  U.S.  Highway  550.  The 
agenda  will  include  discussions  on 
Colorado  water  rights  and  the  Black 
Canyon  National  Monument's  reserved 
water  right,  and  {m  update  on  the  North 
Fork  Coal  EIS.  Public  comment  is 
scheduled  for  1:00  p.m. 

All  Resource  Advisory  Council 
meetings  are  open  to  the  pubUc. 
Interested  persons  may  make  oral 
statements  to  the  Council,  or  written 
statements  may  be  submitted  for  the 
Council's  consideration.  If  necessary,  a 
per-person  time  limit  may  be 
established  by  the  Southwest  Center 
Manager. 

Summary  minutes  for  Council 
meetings  are  maintained  in  the 
Southwest  Center  Office  and  on  the 
Internet  at  http://www.co.blm.gov/mdo/ 

mdo sw rac.htm  and  are  available  for 

public  inspection  and  reproduction 
writhin  thirty  (30)  days  followring  each 
meeting. 

Dated:  January  29,  1999. 
Roger  Alexander, 
Public  Affairs  Specialist. 
[PR  Doc.  99-2943  Filed  2-5-99;  8:45  am) 
BILUNO  CODE  4310-JB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WO-200-09-1 020-00] 

Science  Advisory  Board;  Public 
Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  announces  a  pubfic 
meeting  of  the  Science  Advisory  Board 
to  examine  the  use  of  science  for 
improving  the  management  of  the 
Nation's  public  land  and  resources. 
Topics  of  discussion  will  include  the 
BLM's  National  Applied  Resource 
Sciences  Center,  research  needs  for 
integrated  weed  management,  and 
research  associated  with  population 
management  of  wild  horses  and  burros. 
DATES:  BLM  will  hold  the  public 
meeting  on  Thursday,  March  4, 1999, 
from  11  am  to  5  pm,  local  time. 
ADDRESSES:  BLM  will  hold  the  public 
meeting  in  the  Nevada  Room  C-204  of 
the  Bureau  of  Land  Management's 
National  Training  Center  (NTC),  9828  N 
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31st  Avenue,  F  hoenix,  Arizona. 

Receptionist.  ($02)  906-5500. 

FOR  FURTHER  IflFORMATION  CONTACT: 

Christine  Jauhila.  Bureau  of  Land 

Management,  ^849  C  Street.  NW,  LSB- 

204,  Washingt(»n,  DC  20240,  (202)  452- 

7761. 

SUPPLEMENTARY  INFORMATION:  This 

notice  is  published  in  accordance  with 

section  9(a)(2)  of  the  Federal  Advisory 

Committee  Ad  of  1972  (Pub.  L.  92-463). 

I.  The  Agenda  For  the  Public  Meeting  Is 
as  Follows 

11:00  am    We  come,  introductions 
Review  Mini  ites  of  Previous  Meeting 
Report  from  Deputy  Assistant 

Secretary  :  or  Land  and  Minerals 

Manageme  nt  (Acting) 
1 1 :30  am    Rep  ort  from  the  Bureau  of 

Land  Man  igement 
12:00  Noon    Vl^ild  Horse  and  Burro 

Advisory  ( Committee 
Immuno-cor  traceptive  Study 
Population  r  lodeling  for  genetic 

viability 
1 :00  pm    Luni  :h 
1 :30  pm    Nati  anal  Applied  Resource 

Sciences  (Jenter 
2:30  pm    Research  Needs  Review  and 

Budget  Process 
3:30  pm    Science  Needs  for  Integrated 

Weeds  Management 
4:30  pm     Public  Comments 
4:45  pm     Nexj  Meeting  and  Other  Items 
5:00  pm    Adjourn 

II.  Public  Cominent  Procedures 

Participatioit  in  the  public  meeting  is 
not  a  prerequi!  ite  for  submittal  of 
written  comm(  ints  from  all  interested 
parties.  Your  v  rritten  comments  should 
be  specific  an(  explain  the  reason  for 
any  recommen  dation.  BLM  appreciates 
any  and  all  comments,  but  those  most 
useful  and  lik(  ly  to  influence  decisions 
on  BLM's  use  )f  science  are  those  that 
are  either  supj  lorted  by  quantitative 
information  oi  studies  or  those  that 
include  citations  to  and  analyses  of 
applicable  lavi  s  and  regulations.  Except 
for  comments  provided  in  electronic 
format,  commi  inters  should  submit  two 
copies  of  their  written  comments,  where 
practicable.  BtM  will  not  necessarily 
consider  comijients  received  after  the 
time  indicated  under  the  DATES  section 
or  at  locations  other  than  that  listed  in 
the  ADDRESSES  section. 

In  the  event  there  is  a  request  under 
the  Freedom  c  f  Information  ACT  (FOLA) 
for  a  copy  of  y  our  comments,  we  intend 
to  make  them  available  in  their  entirety, 
including  your  name  and  address  (or 
your  e-mail  address  if  you  file 
electronically  .  However,  if  you  do  not 
want  us  to  rel(  sase  your  name  and 
address  (or  e-idail  address)  in  response 


to  a  FOIA  request,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  honor  your  wash  to 
the  extent  allowed  by  law.  All 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  of  businesses,  will  be 
released  in  their  entirety,  including 
names  and  addresses  (or  e-mail 
addresses). 

Electronic  Access  and  Filing  Address: 
Commenters  may  transmit  comments 
electronically  via  the  Internet  to: 
cjauhola@wo.blm.gov.  Please  include 
the  identifier  "Science3"  in  the  subject 
of  yoiu  message  and  your  name  and 
address  in  the  body  of  your  message. 

III.  Accessibility 

The  meeting  sites  are  accessible  to 
individuals  with  disabiUties.  An 
individual  with  a  disability  who  will 
need  an  auxiliary  aid  or  service  to 
participate  in  the  hearing,  such  as 
interpreting  service,  assistive  listening 
device,  or  materials  in  an  alternate 
format,  must  notify  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  two  weeks  before  the 
scheduled  hearing  date.  Although  BLM 
will  attempt  to  meet  a  request  received 
after  that  date,  the  requested  auxiliary 
aid  or  service  may  not  be  available 
because  of  insufficient  time  to  arrange 
it. 

Dated:  February  2, 1999. 
Christine  A.  Jauhola, 

Croup  Manager,  Fish,  Wildlife  and  Forest 

Croup. 

[FR  Doc.  99-2871  Filed  2-5-99;  8:45  am) 

BILLING  COOE  4310-84-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-030-1 430-00;  NMNM  96531  &  NMNM 
98501] 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification;  New  Mexico 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

action:  Notice  of  realty  action;  R&PP 
Act  classification. 

summary:  The  following  public  land  in 
Dona  Ana  County,  New  Mexico,  has 
been  examined  and  found  suitable  for 
classification  for  conveyance  to  the  City 
of  Sunland  Park,  New  Mexico,  and  the 
Catholic  Diocese  of  Las  Cruces,  New 
Mexico,  under  the  provisions  of  the 
R&PP  Act,  as  amended  (43  U.S.C.  869  et 
seq.).  Sunland  Park  has  made 


application  to  acquire  138.88  acres 
(Parcel  1)  of  public  land  to  be  used  for 
recreational  purposes.  The  Catholic 
Diocese  of  Las  Cruces  has  made 
application  to  acquire  67.10  acres 
(Parcel  2)  of  public  land  to  maintain  an 
existing  path  that  leads  to  a  religious 
shrine,  develop  rest  stops  and  picnic 
areas,  add  shrines/prayer  stops,  and 
preserve  the  remaining  pristine  qualities 
of  the  area. 

Parcel  1 

T.  29  S..  R.  4  E..  ^4MPM 

Sec.  17,  Lots  6  to  9,  inclusive. 

W'/2EV2NEV4,  SWV«NEV4. 
Containing  138.88  acres,  more  or  less. 

Parcel  2 

T.  29  S.,  R.  4  E.,  NMFM 
Sec.  16,  SVzNW'ANWV*; 
Sec.  17.  Lot  7,  EV2EV2NEV4. 
Containing  67.60  acres,  more  or  less. 

The  land  is  difficult  and  uneconomic 
to  manage  and  is  not  required  for  any 
other  Federal  purpose.  The 
classification  and  subsequent 
conveyance  is  consistent  with  the  Las 
Cruces  Field  Office's  Mimbres  Resource 
Management  Plan  of  December,  1993, 
and  would  be  in  the  public  interest. 
DATES:  Comments  regarding  the 
proposed  lease/conveyance  or 
classification  must  be  submitted  on  or 
before  March  29, 1999. 
ADDRESSES:  Comments  should  be  sent  to 
the  Bureau  of  Land  Management,  Las 
Cruces  Field  Office,  1800  Marquess,  Las 
Cruces,  New  Mexico  88005. 
FOR  FURTHER  INFORMATION  CONTACT:  Juan 
Padilla,  at  the  address  above  or  at  (505) 
525-4376. 

SUPPLEMENTARY  INFORMATION:  The 
patents  when  issued  will  be  subject  to 
the  following  terms,  conditions  and 
reservations: 

1.  Provisions  of  the  R&PP  Act  and  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
such  deposits  from  the  same  under 
application  of  law  and  such  regulations 
as  the  Secretary  may  prescribe. 

4.  The  conveyance  will  be  subject  to 
all  valid  rights  and  reservations  of 
record.  Upon  publication  of  this  notice 
in  the  Federal  Register,  the  land  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  conveyance  under  the  R&PP 
Act  and  leasing  under  the  mineral 
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leasing  laws.  The  segregative  effect  will 
terminate  upon  issuance  of  a  patent  or 
as  specified  in  an  opening  order  to  be 
published  in  the  Federal  Register, 
whichever  comes  first. 

E>etailed  information  concerning  this 
action  is  available  for  review  at  the 
BLM,  Las  Graces  Field  Office.  On  or 
before  March  29, 1999.  interested 
persons  may  submit  comments 
regarding  the  proposed  classification  or 
conveyance  of  the  land  to  the  Field 
Office  Manager,  Las  Cruces  Field  Office, 
1800  Marquess,  Las  Cruces.  New 
Mexico,  88005.  The  land  would  not  be 
offered  for  conveyance  for  at  least  60 
days  after  the  date  of  publication  of  this 
Notice  in  the  Federal  Register. 

Classification  Comments. 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  the  purposes  described 
above.  Comments  on  the  classification 
are  restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  Uie  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  the 
purposes  described  above.  Comments 
received  on  the  classification  will  be 
answered  by  the  State  Director  with  the 
right  to  further  comment  to  the 
Secretfiry.  Comments  on  the  application 
will  be  answered  by  the  State  Director 
with  the  right  to  appeal  to  the  Interior 
Board  of  Land  Appeals. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the 
lands  described  in  this  Notice  will 
become  effective  60  days  fi-om  the  date 
of  publication  in  the  Federal  Register. 

Dated:  February  2, 1999. 
Linda  S.C.  Rundell, 

Field  Manager,  Las  Cruces. 

[FR  Doc.  99-2906  Filed  2-5-99;  8:45  am] 

BILUNG  CODE  4310-VC-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Extension  for  the  Spruce 
Creek  Access  Proposal,  Draft 
Environmental  Impact  Statement, 
Denali  National  Park  and  Preserve, 
Alaska 

SUMMARY:  The  National  Park  Service 
(NFS)  is  preparing  an  environmental 
impact  statement  (EIS)  to  evaluate  an 
application  for  access  to  a  private 
inholding  on  Sprace  Creek  in  the 
Kantishna  Hills  of  Denali  National  Park 
and  Preserve,  as  announced  in  the 
Federal  Register/Vol.  63,  No.  53/ 
Thursday,  March  19,  1998.  The  owner 
of  the  inholding  submitted  an 
application  for  the  right-of-way 
pursuant  to  the  Alaska  National  Interest 
Lands  Conservation  Act  of  1980 
(ANILCA),  Title  XI,  Section  1110(b)  and 
the  implementing  regulations  at  43  CFR 
Part  36.  The  application  states  that  the 
right-of-way  would  provide  access  in 
the  form  of  a  road  and  airstrip  for  the 
inholder  to  construct  and  operate  a 
remote  backcountry  lodge.  On  January 
7, 1998,  the  NPS  accepted  an 
application  for  access  to  a  20-acre  parcel 
on  Spruce  Creek.  The  applicants 
amended  the  request  for  access  on 
January  26, 1998,  to  request  a  revised 
location  of  an  airstrip. 

The  NPS  provided  notice  on  Tuesday, 
October  6,  1998  (FR/  Vol.  63,  No.  193) 
stating  an  additional  three  months  was 
needed  to  complete  the  draft  EIS,  and 
extended  the  release  date  from  October 
26. 1998  to  January  26. 1999.  The 
applicants  continue  to  modify  and 
clarify  the  project  proposal.  The  NPS 
needs  additional  time  to  analyze  these 
modifications  and  clarifications.  The 
NPS  also  requires  an  extension  to 
otherwise  complete  the  EIS.  For  these 
reasons,  the  NPS  is  extending  the 
previous  proposed  dates  of  pubUcation 
and  distribution  of  the  draft  EIS  by 
approximately  three  months. 

DATES:  The  draft  EIS  vtrill  be  available 
for  public  review  on  or  about  April  30, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  P.  Meirtin,  Superintendent, 

Denali  National  Park  and  Preserve,  P.O. 

Box  9,  Denali  Park,  Alaska  99755. 

Telephone  (907)  683-2294. 

Robert  D.  Barbee, 

Regional  Director,  Alaska  Region. 

[FR  Doc.  99-2881  Filed  2-5-99;  8:45  am] 

BILUNG  CODE  431»-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Subsistence  Resource  Commission 
Meeting 

SUMMARY:  The  Superintendent  of  Denali 
National  Park  and  Preserve  and  the 
Chairperson  of  the  Denali  Subsistence 
Resource  Commission  announce  a 
forthcoming  meeting  of  the  Denali 
National  Park  Subsistence  Resource 
Commission.  The  following  agenda 
items  v\rill  be  discussed: 

(1)  Call  to  order  by  the  Chair. 

(2)  Roll  call  and  confirmation  of 

quorum. 

(3)  Superintendent's  welcome  and 

introductions. 

(4)  Approval  of  minutes  of  last  meeting. 

(5)  Additions  and  corrections  to  the 

agenda. 

(6)  New  Business: 

a.  Annual  SRC  Chair's  meeting 
update. 

b.  Federal  subsistence  program 
update. 

c.  Review  hunting  regulation 
proposals,  FY99-00 

d.  Temporary  snowmachine  closure, 
former  Mt.  McKinley  Park. 

e.  Agency  reports  and  wildlife 
updates. 

(7)  Old  Business: 

a.  Final  draft  Subsistence  User  Guide. 

b.  Draft  Denali  Subsistence 
Management  Plan. 

c.  Spruce  Four  access  EIS,  subsistence 
review. 

(8)  Pubhc  and  other  agency  comments. 

(9)  Set  time  and  place  of  next  SRC 

meeting. 

(10)  Adjournment. 

DATES:  The  meeting  date  is:  Friday, 
Febraary  26.  1999,  8:30  a.m.  to  5  p.m. 

ADDRESSES:  The  meeting  location  is: 
North  Star  Inn,  Conference  Room. 
Healy.  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mollis  Twitchell.  Subsistence 
Coordinator.  Denali  National  Park.  P.O. 
Box  9.  Denali  Park.  Alaska  99755.  Phone 
(907)  683-9544. 

SUPPLEMENTARY  INFORMATION:  The 
Subsistence  Resource  Commissions  are 
authorized  under  Title  VIII.  Section  808. 
of  the  Alaska  National  Interest  Lands 
Conservation  Act.  Pub.  L.  96-487,  and 
operates  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 
Paul  R.  Anderson, 
Depu  ty  Regional  Director. 
[FR  Doc.  99-2880  Filed  2-5-99;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Rec  amation 

Glen  Canyon  T  echnical  work  Group 

of  Reclamation, 


AGENCY:  Bureai  i 
Interior. 
action:  Notice 


Df  public  meeting. 
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SUMMARY:  The  lilen  Canyon  Technical 
Work  Group  (T  WG)  was  formed  as  an 
official  subcommittee  of  the  Glen 
Canyon  Adaptive  Management  Work 
Group  (AMWG  on  September  10.  1997. 
The  TWG  mem  aers  were  named  by  the 
members  of  the  AMWG  and  provide 
advice  and  infc  rmation  to  the  AMWG  to 
act  upon.  The  i  iMWG  uses  this 
information  to  orm  recommendations 
to  the  Secretar]  of  the  Interior 
(Secretary)  for  juidance  of  the  Grand 
Canyon  Monitc  ring  and  Research  Center 
science  program  and  other  direction  as 
requested  by  tte  Secretary.  All  meetings 
are  open  to  the  public;  however,  seating 
is  limited  and  i  s  available  on  a  first 
come,  first  ser\ed  basis. 

Dates  and  Lc  cation:  The  TWG  public 
meeting  will  b<  held  on  the  following 
dates  and  locat  on: 

Phoenix.  Ari  sona — February  23-24, 
1999.  The  meei  ing  will  begin  at  10:00 
a.m.  and  concl  ide  at  4:00  p.m.  on  the 
first  day  and  b(gin  at  8:00  a.m.  and 
conclude  at  4:C  0  p.m.  on  the  second 
day.  The  two-d  ay  meeting  will  be  held 
at  the  Arizona  Department  of  Water 
Resources.  500  North  3rd  Street, 
Phoenix,  Arizona. 

Agenda:  The  purpose  of  the  meeting 
is  to  review  thd  Fiscal  Yeeir  2000  Annual 
Plan  for  the  Gr  md  Canyon  Monitoring 
and  Research  ( lenter. 

Time  will  be  allowed  on  the  agenda 
for  any  organisation  or  individual 
wishing  to  maJ  ;e  formal  oral  comments 
(limited  to  10  i  tiinutes)  at  the  meeting, 
but  written  nol  ice  must  be  provided  to 
Mr..  Bruce  Moore,  Bureau  of 
Reclamation.  I  'pper  Colorado  Regional 
Office.  125  South  State  Street,  Room 
6107.  Salt  Lak(!  City,  Utah  84138-1102, 
telephone  (801)  524-3702,  faxogram 
(801)  524-549^,  E-mail  at: 
bmoore@uc.us  jr.gov  at  least  FTVE  (5) 
days  prior  to  the  meeting.  Any  written 
comments  received  will  be  provided  to 
the  TWG  mempers  at  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Moore,  telephone  (801)  524-3702, 
faxogram  (801   524-5499,  E-mail  at: 
bmoore@uc.us  br.gov. 

Dated:  February  3. 1999. 
Eluid  L.  Martiiv  iz. 

Commissioner,  i  iureau  of  Reclamation. 
|FR  Doc.  99-29^9  Filed  2-5-99;  8:45  am) 

BILUMG  COOC  43l9-«4-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-026] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  GeoTech  Chemical  Company.  Inc. 
of  Tallmadge,  Ohio  has  requested  an 
exclusive  license  to  practice  the 
invention  described  and  claimed  in 
NASA  Case  No.  KSC-11940,  entitled 
"Conducting  Compositions  of  Matter," 
which  is  assigned  to  the  United  States 
of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to  John 
F.  Kennedy  Space  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  April  9,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Beth  A.  Vrioni.  Patent  Counsel,  John  F. 
Kennedy  Space  Center,  Mail  Code  MM- 
E,  Kennedy  Space  Center,  FL  32899; 
telephone  (407)  867-6225. 

Dated:  February  1, 1999. 
Edward  A.  Frankle, 
General  Counsel. 

(FR  Doc.  99-2849  Filed  2-5-99;  8:45  am) 
BILUNG  COOC  7510-01-P 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-025] 

Notice  of  Prospective  Patent  License 

agency:  National  Aeronautics  and 

Space  Administration. 

action:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  GeoTech  Chemical  Company,  Inc. 
of  Tallmadge,  Ohio  has  requested  an 
exclusive  license  to  practice  the 
invention  described  and  claimed  in  U.S. 
Patent  No.  5,658,649.  entitled 
"Corrosion  Resistant  Coating,"  which  is 
assigned  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  John  F.  Kennedy  Space 
Center. 

DATES:  Responses  to  this  notice  must  be 
received  by  April  9,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Beth  A.  Vrioni,  Patent  Coimsel,  John  F. 


Kennedy  Space  Center,  Mail  Code  MM- 
E,  Kennedy  Space  Center,  FL  32899; 
telephone  (407)  867-6225. 

Dated:  February  1, 1999. 
Edward  A.  Frankle, 
General  Counsel. 

|FR  Doc.  99-2850  Filed  2-5-99;  8:45  am] 
BILLING  CODE  7510-01-P 

NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Bioengineering  and  Environmental 
Systems;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Bioengineering  and  Environmental  Systems 
(No.  1189). 

Date  and  Time:  February  23. 1999;  8:00 
am-5:00  pm. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard.  Room  370  &  390, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Janice  M.  Jenkins  and  Sohi 
Rastegar,  Program  Directors.  Biomedical 
Engineering  and  Research  to  Aid  Persons 
with  Disabilities.  Division  of  Bioengineering 
and  Environmental  Systems.  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  306- 
1318. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agendo:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  prersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b{c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  2. 1999. 
Linda  AUen-Benton, 

Acting  Director,  Division  of  Human  Resource 

Management. 

[FR  Doc.  99-2841  Filed  2-5-99;  8:45  am] 

BILUNG  CODE  75S6-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 


\ 
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Name:  Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial  Innovation 
(1194). 

Date  and  Time:  February  18  and  19, 1999, 
8:30  a.m.-5:00  p.m. 

Place:  Room  #320  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Persons:  G.  Patrick  Johnson, 
Program  Manager,  Small  Business  Office, 
(703)  306-1395;  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  National  Science 
Foundation's  SBIR  Program. 

Agenda:  To  review  and  evaluate  SBIR 
Phase  n  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  fmancial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  552b(c)(4)  and  (6)  of  the  Government  in 
the  Sunshine  Act. 

Dated:  February  2, 1999. 

Linda  AUen-Benton, 

Acting  Director,  Division  of  Human  Resource 
Management. 

[FR  Doc.  99-2836  Filed  2-5-99;  8:45  am] 

BILUNQ  CODE  7S6S-01-M 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panei  In  Design, 
Manufacturing,  and  Industrial 
Innovation,  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meetings: 

Name:  Design,  Manufacturing,  and 
Industrial  Iimovation  (1194). 

Date  and  Time:  February  16  and  22, 1999. 

Place:  Room  360,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Darryl  Gorman,  Program 
Manager,  Small  Business  Innovation 
Research  and  Small  Business  Technology 
Transfer  Programs,  Room  550,  Division  of 
Design,  Manufecturing,  and  Industrial 
Innovation,  National  Science  Foundation, 
4201  Wilson  Boulevard,  VA  22230, 
Telephone  (703)  306-1395. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Small  Business  Innovation 
Research  (SBIR)  and  Small  Business 
Technology  Transfer  Programs  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 


proprietary  or  confldential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposal.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  2, 1999. 
Linda  AUen-Benton, 

Acting  Director,  Division  of  Human  Resource 
Management. 

[FR  Doc.  99-2840  Filed  2-5-99;  8:45  am] 
BtLUNG  CODE  7566-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Human 
Resource  Development;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Human  Resource 
Development  (•1199). 

Date  and  Time:  February  22,  1999,  8:30 
a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  360,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  A.  James  Hicks  &  Dr. 
Victor  Santiago,  Program  Director,  Human 
Resource  Development  Division,  Room  815, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230  Telephone: 
(703)  306-1632. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  prof)osals 
submitted  to  NSF  for  Continuation  of 
financial  support. 

Agenda:  Review  for  the  Louis  Stokes 
Alliances  for  Minority  Participation  Reverse 
Site  Visit. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  bf  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.Q  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  2, 1999. 
Linda  Allen-B«iton, 

Acting  Division  Director,  Division  of  Human 

Resource  Management. 

IFR  Doc.  99-2837  Filed  2-5-99;  8:45  am] 

BH.LJNG  CO06  7S66-ai-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 


Foundation  announces  the  following 
meetings: 

Name:  Special  Emphasis  Panels  in 
Materials  Research  (1203). 

Date  &  Time:  February  15, 16. 17,  and  19; 
8:00  am-5:00  pm. 

Place:  Room  1060.  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Liselotte  J.  Schioler, 
Program  Director,  Division  of  Materials 
Research,  Room  1065.41,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230,  (703)  306-1836. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proftosals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Ceramics  Programs  as  part 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  government 
in  the  Sunshine  Act. 

Dated:  February  2, 1999. 
Linda  AUen-Benlon, 

Acting  Director.  Division  of  Human  Resource 
Management. 

(FR  Doc.  99-2835  Filed  2-5-99;  8:45  am] 
BlUMa  COM  7SS6-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Physics 
(1208). 

Date  and  Time:  February  22-24, 1999;  8:30 
am — 5:00  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Ariington.  VA  22230,  Rm. 
1020. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Winston  Roberts, 
Program  Director  for  Theoretical  Physics, 
Division  of  Physics,  Rm.  1015;  Telephone: 
306-1890. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  Theoretical  Physics 
Mathematics  Program  at  NSF  for  financial 
support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a  propriety 
or  confidential  nature,  including  technical 
infom:ition;  information  on  p>ersonnel  and 
proprintary  date  for  present  and  future 
subcontracts.  These  matters  are  exempt 
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under  5  U.S.C. 
Government  in 

Dated:  February 
Linda  AUen-Bei|ton 
Acting  Director. 
Management. 
|FR  Doc.  99-28^9 
BILUNQ  COOC  7S54-01-M 
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^2b(c),  (4)and(6)ofthe 
Sunshine  Act. 
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2,  1999. 

n. 
Division  of  Human  Resource 
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NATIONAL  SCIENCE  FOUNDATION 

i 

Advisory  Pan^l  for  Physiology  and 
Ethology:  Notfce  of  Meeting 

In  accordani  ;e  with  the  Federal 
Advisory  Committee  Act  {Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  ai  nounces  the  following 
meeting. 

Name:  Advise  ry  Panel  for  Physiology  and 
Ethology  (1160) 

Date  and  Time:  February  17-19, 1999. 

Place:  Nation  il  Science  Foundation.  4201 
Wilson  Bouleva  rd,  Arlington,  VA  22330, 
Room  340. 

Type  of  Meet,  ng:  Part-Open. 

Contact  Perse  ns:  Dr.  Zoe  Eppley  or  Dr.  Kim 
Williams,  Progrim  Directors,  Ecological  and 
Evoluationary  Physiology,  or  Dr.  Penny 
Kukuk,  Prograni  Director,  Animal  Behavior, 
Division  of  Inte  ^tive  Biology  and 
Neuroscience.  5  uite  685.  National  Science 
Foundation,  42)1  Wilson  Boulevard, 
Arlington,  VA  ;  2230,  Telephone:  (703)  306- 
1421. 

Purpose  ofM  meting:  To  provide  advice  and 
recommendatic  ns  concerning  proposals 
submitted  to  Nl  IF  for  financial  support. 

Agenda:  Opeti  Session:  February  19, 1999, 
10  am-11  am — Idiscussion  on  research  trends, 
opportunities  aid  assessment  procedures  in 
Physiology  and  Ethology. 

Closed  Sessicn:  February  17, 1999,  8:30 
am-5:00  pm,  Fiibruary  18,  1999,  8:30  am- 
6:00  pm,  Febru  iry  19, 1999,  8:30  am-lOam 
and  11  am-5:0<  pm. 

Reason  for  C  osing:  The  proposals  being 
reviewed  inclu  le  information  of  a 
proprietary  or  ( onfidential  nature,  including 
technical  infon  nation;  financial  data  such  as 
salaries,  and  pxrsonal  information 
concerning  individuals  associated  with  the 
proposals.  Thei  e  matters  are  exempt  under 
the  5  U.S.C.  55  !b(c),  (4)  and  (6)  of  the 
the  Sunshine  Act. 


Government  in 

Dated:  Febru^ 
Linda  AUen-B<  nton 

Acting  Directoi , 

Management. 

|FR  Doc.  9^2^38  Filed  2-5-99;  8:45  am 
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2,  1999. 
n, 
Division  of  Human  Resource 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Systematic  and 
Population  Biology 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 


Foundation  announces  the  following 
meetings. 

Name:  Advisory  for  Systematic  and 
Population  Biology  (1753). 

Date  and  Time:  February  17-19, 1999,  8:30 
am-5  pm. 

Place:  Room  380,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone  (703)  30&- 
1483. 

Agenda:  To  review  and  evaluate  Biotic 
Survey  and  Inventory  proposals  as  part  of  the 
selection  process  for  awards. 

Type  of  Meetings:  Closed. 

Contact  Person:  Dr.  Douglas  Siegal  Causey, 
Division  of  Environmental  Biology,  Room 
635,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Telephone  (703)  306-1483. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  NSF  for 
financial  support. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data  such  as 
salaries,  and  p)ersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  2, 1999. 
Linda  Allen-Benton, 

Acting  Director,  Division  of  Human  Resource 
Management. 
[FR  Doc.  99-2842  Filed  2-5-99;  8:45  am) 

BILUNG  CODE  7556-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docltet  No.  50-395] 

South  Carolina  Electric  &  Gas 
Company  (SCE&G),  South  Carolina 
Public  Service  Authority;  Notice  of 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  South  Carolina 
Electric  &  Gas  Company  (the  Ucensee)  to 
withdraw  its  March  19.  1996, 
application  for  proposed  amendment  to 
Facility  Operating  License  No.  NPF-12 
for  Virgil  C.  Summer  Nuclear  Station, 
Unit  No.  1  located  in  Fairfield  County, 
South  Carolina. 

The  proposed  amendment  would 
have  revised  the  quadrant  power  tilt 
ratio  technical  specification  format. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  April  10, 1996 
(61  FR  15995).  However,  by  letter  dated 
May  11,  1998.  the  licensee  withdrew  the 
proposed  change. 


For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  19, 1996,  and 
the  licensee's  letter  dated  May  11, 1998, 
which  withdrew  the  application  for 
license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Fairfield  County  Library, 
300  Washington  Street,  Winnsboro,  SC 
29180. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  lanuary  1999. 

For  the  Nuclear  Regulatory  Commission. 
L.  Mark  Padovan, 

Project  Manager,  Project  Directorate  11-2. 
Division  of  Reactor  Projects — ////.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  99-2948  Filed  2-5-99;  8:45  am] 
BILUNG  CODE  7$90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-424  and  50^25] 

Southern  Nuclear  Operating  Company, 
Inc.,  et  ai.;  Notice  of  Partial  Denial  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  request  by  Southern  Nuclear 
Operating  Company,  Inc.,  et  al.,  (the 
Ucensee)  for  amendments  to  Facility 
Operating  License  Nos.  NPF-68  and 
NPF-81  issued  to  the  licensee  for 
operation  of  the  Vogtle  Electric 
Generating  Plant,  Unit  Nos.  1  and  2, 
located  in  Burke  County,  Georgia. 
Notice  of  Consideration  of  Issuance  of 
the  amendments  was  published  in  the 
Federal  Register  on  October  7, 1998  (63 
FR  53955). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specifications  (TS)  to:  (1) 
eliminate  the  requirement  for 
operability  of  system  level  manual 
initiation,  and  automatic  initiation,  for 
closure  of  the  containment  purge  supply 
and  exhaust  isolation  valves  during  core 
alteration  and/or  movement  or 
irradiated  fuel  assemblies  within 
containment;  (2)  allow  the  equipment 
hatch  and  emergency  air  lock  to  be  open 
during  core  alterations,  and/or 
movement  of  irradiated  fuel  assemblies 
inside  containment;  and  (3)  eliminate 
the  requirements  associated  with 
noru-edundant  condensate  storage  tanks. 

The  NRC  staff  has  concluded  that  the 
licensee's  request,  with  regard  to  those 
changes  to  the  TS  that  would  allow  the 
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equipment  hatch  to  be  open  during  core 
alterations,  and/or  movement  of 
irradiated  ftiel  inside  containment, 
cannot  be  granted.  The  licensee  was 
notified  of  the  Commission's  denial  of 
the  proposed  change  by  a  letter  dated 
January  29. 1999. 

By  March  10. 1999.  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  to  Mr.  Arthur  H.  Domby, 
Troutman  Sanders,  NationsBank  Plaza, 
Suite  5200,  600  Peachtree  Street,  NE., 
Atlanta,  Georgia,  attorney  for  the 
licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  June  26,  1998,  as 
supplemented  by  letters  dated 
September  18  and  November  30,  1998, 
and  (2)  the  Commission's  letter  to  the 
licensee  dated  January  29, 1999. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Burke 
County  Library,  412  Fourth  Street, 
Waynesboro,  Georgia. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  January,  1999. 

For  the  Nuclear  Regulatory  Commission. 
David  Jafife, 

Senior  Project  Manager,  Project  Directorate 
II-2,  Division  of  Reactor  Projects — I/II  Office 
of  Nuclear  Reactor  Regulation. 
|FR  Doc.  99-2950  Filed  2-5-99;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  5(M82] 

Wolf  Creek  Nuclear  Operating 
Corporation,  Wolf  Creek  Generating 
Station;  Correction  to  Notice  of 
Approval  of  Transfer  of  Facility 
Operating  License  and  Issuance  of 
Conforming  Amendment,  and 
Opportunity  for  a  Hearing 

On  January  25, 1999,  the  Commission 
issued  a  Notice  of  Approval  of  Transfer 
of  Facility  Operating  License  and 
Issuance  of  Conforming  Amendment, 
and  Opportunity  for  a  Hearing  for  the 
Wolf  Creek  Generating  Station.  The 
Notice  was  published  in  the  Federal 
Register  on  January  29, 1999  (64  FR 
4726).  Column  2,  Line  47  incorrectly 
stated  March  1,  1999,  as  the  date  by 
which  hearing  requests  and  intervention 
petitions  must  be  filed.  The  correct  date 
is  February  18, 1999,  in  accordance  vdth 
10  CFR  2.1306(c).  In  addition,  the 
correct  date  by  which  written  comments 
must  be  filed  is  March  1, 1999,  which 
was  incorrectly  published  in  Column  3, 
Line  31,  as  "1999". 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  February  1999. 

For  the  Nuclear  Regulatory  Commission. 
Chester  Posliuny, 

Senior  Project  Manager,  Project  Directorate 
rV-2,  Division  of  Reactor  Projects  III/TV,  Office 
of  Nuclear  Reactor  Regulation. 

[FR  Doc.  99-2949  Filed  2-5-99;  8:45  ami 
BILUNG  CODE  7S90-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Extension  of  Existing 
Collection;  Comment  Request 

Upon  Written  Request,  Copies  Available 
From.  Securities  and  Exchange 
Commission  Office  of  Filings  and 
Information  Services  Washington,  DC 
20549 

Extension: 
Rule  17a-13.  SEC  File  No.  270-27. 0MB 

Control  No.  3235-0035 
Rule  llAb2-l  and  Form  SIP,  SEC  File  No. 
270-23,  0MB  Control  No.  3235-0043 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
(Commission)  is  soliciting  comments  on 
the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
.collections  of  information  to  the  Office 
of  Management  and  Budget  for         . 
extension  and  approval. 


Rule  17a-13(b)  generally  requires  that 
at  least  once  each  calendar  quarter,  all 
registered  brokers  and  dealers 
physically  examine  and  count  all 
securities  held  and  account  for  all  other 
securities  not  in  their  possession,  but 
subject  to  the  broker-dealer's  control  or 
direction.  Any  discrepancies  between 
the  broker-dealer's  securities  coimt  and 
the  firm's  records  must  be  noted  and, 
within  seven  days,  the  unaccounted  for 
difference  must  be  recorded  in  the 
firm's  records.  Rule  17a-13(c)  provides 
that  under  specified  conditions,  the 
securities  count,  examination  and 
verification  of  the  broker-dealer's  entire 
list  of  securities  may  be  conducted  on 
a  cyclical  basis  rather  than  on  a  certain 
date.  Although  Rule  17a-13  does  not 
require  filing  a  report  vdth  the 
Commission,  security  count 
discrepancies  must  be  reported  on  Form 
X-17a-5  as  required  by  Rule  17a-5. 
Rule  17a-13  exempts  broker-dealers  that 
limit  their  business  to  the  sale  and 
redemption  of  securities  of  registered 
investment  companies  and  interests  or 
participation  in  an  insurance  company 
separate  account  and  those  who  solicit 
accounts  for  federally  insured  savings 
and  loan  associations,  provided  that 
such  persons,  promptly  transmit  all 
funds  and  securities  emd  hold  no 
customer  funds  and  securities. 

The  information  obtained  fi-om  Rule 
17a-13  is  used  as  an  inventory  control 
device  to  monitor  a  broker-dealers' 
ability  to  account  for  all  securities  held, 
in  transfer,  in  transit,  pledged,  loaned, 
borrowed,  deposited  or  otherwise 
subject  to  the  firm's  control  or  direction. 
Discrepancies  between  the  securities 
counts  and  the  broker-dealer's  records 
alert  the  Commission  and  the  Self 
Regulatory  Organizations  (SROs)  to 
those  firms  having  problems  in  the  their 
back  offices. 

Because  of  the  many  variations  in  the 
amount  of  securities  that  broker-dealers 
are  accountable  for,  it  is  difficult  to 
develop  a  meaningful  figure  for  the  cost 
of  compliance  with  Rule  17a-13. 
Approximately  92%  of  all  registered 
broker-dealers  are  subject  to  Rule  1 7a- 
13.  Accordingly,  approximately  7,156 
broker-dealer  to  comply  with  the  Rule  is 
100  hours  per  year,  for  a  total  estimated 
annualized  burden  of  715.600  hours.  It 
should  be  noted  that  a  significant 
number  of  firms  subject  to  Rule  17a-13 
have  minimal  obligations  under  the 
Rule  because  they  do  not  hold 
securities.  It  should  further  be  noted 
that  most  broker-dealers  would  engage 
in  the  activities  required  by  Rule  17a- 
13  even  if  they  were  not  required  to  do 


so-. 


Rule  llAb2-l  and  Form  SIP  establish 
the  procedures  by  which  a  Securities 
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Information  ^ocessor  (SIP)  files  and 
amends  its  SP  registration  form.  The 
information  ^led  with  the  Commission 
pursucmt  to  Rule  llAb2-l  and  Form  SIP 
is  designed  to  provide  the  Commission 
with  the  infonnation  necessary  to  make 
the  required  pndings  under  the 
Securities  Exchange  Act  of  1934  (Act) 
before  grantiijg  the  SIP's  application  for 
registration.  Ih  addition,  the 
requirement  Aiat  a  SIP  file  an 
amendment  to  correct  any  inaccurate 
information  is  designed  to  assure  that 
the  Commission  has  current,  accurate 
information  will  respect  to  the  SIP.  This 
information  i^  also  made  available  to 
members  of  the  public. 

Only  exclusive  SIPs  are  required  to 
register  withthe  Commission.  An 
exclusive  SlPi  is  an  SIP  that  engages  on 
an  exclusive  basis  on  behalf  of  any 
national  securities  exchange  or 
registered  securities  association,  or  any 
national  secu^ties  exchange  or 
registered  sedurities  association  which 
engages  on  aQ  exclusive  basis  on  its  own 
behalf,  in  col  ecting,  processing,  or 
preparing  for  distribution  or 
publication,  iny  information  with 
respect  to  (i)  transactions  or  quotations 
on  or  effective  or  made  by  means  of  any 
facility  of  sudh  exchange  or  (ii) 
quotations  distributed  or  published  by 
means  of  any!  electronic  quotation 
system  operated  by  such  association. 
The  Federal  securities  laws  require  that 
before  the  Co^nmission  may  approve  the 
registration  ot  an  exclusive  SIP,  it  must 
make  certain  mandatory  findings.  It 
takes  a  SIP  applicant  approximately  400 
hours  to  prepBje  documents  which 
include  sufficient  information  to  enable 
the  Commission  to  make  those  findings. 
Currently,  th#re  are  only  two  exclusive 
SIPs  registered  with  the  Commission. 
The  SecuritieE  Information  Automation 
Corporation  (fSLAC)  and  the  Nasdaq 
Stock  Market,  Inc.  (Nasdaq).  SIAC  and 
Nasdaq  are  rgquired  to  keep  the 
information  qn  file  with  the 
Commission  Current,  which  entails 
filing  a  form  8IP  annually  to  update 
information.  Accordingly,  the  annual 
reporting  anc^  recordkeeping  burden  for 
Rule  llAb2-l  and  Form  SIP  is  400 
hours.  This  afinual  reporting  and 
recordkeeping  burden  does  not  include 
the  burden  hours  or  cost  of  amending  a 
Form  SIP  because  the  Commission  has 
already  overstated  the  compliance 
burdens  by  assuming  that  the 
Commission  will  receive  one  initial 
registration  pjursuant  to  Rule  llAb2-l 
on  Form  SDP  k  year. 

Written  cofiments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 


information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  infonnation 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.  Washington,  DC  20549. 

Dated:  January  28, 1999. 
Margaret  H.  McFariand, 

Deputy  Secretary. 

|FR  Doc.  99-2892  Filed  2-5-99;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvestment  Company  Act  Oilaaf  No. 
23674:812-11484] 

Gradison  Growth  Trust,  et  al.;  Notice  of 
Application  February  2, 1999 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTKM:  Notice  of  an  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  ("Act")  for  an  exemption 
from  section  15(a)  of  the  Act. 

SUMMARY  OF  THE  APPLICATION:  The 
requested  order  would  permit  the 
implementation,  without  prior 
shareholder  approval,  of  a  new 
investment  subadvisory  agreement 
("New  Agreement")  for  a  period 
commencing  on  the  later  of  the  date  on 
which  the  sale  of  a  controlling  interest 
of  the  subadviser  is  consiunmated  or  the 
date  the  requested  order  is  issued  and 
continuing  until  the  New  Agreement  is 
approved  or  disapproved  by 
shareholders  of  the  investment  company 
(but  in  no  event  later  than  March  22, 
1999)  ("Interim  Period").  The  order  also 
would  permit,  following  shareholder 
approval,  the  payment  to  the  subadviser 
of  all  fees  it  earns  under  the  New 
Agreement  during  the  Interim  Period. 
APPLICANTS:  Gradison  Grovkrth  Trust 
("Trust"),  McDonald  Investments,  Inc. 
("Adviser"),  and  Blairlogie  Capital 
Management  ("Subadviser"). 
FILING  DATES:  The  application  was  filed 
on  January  27,  1999.  Applicants  have 
agreed  to  file  an  amendment,  the 


substance  of  which  is  included  in  this 
notice,  during  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 

Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  25,1999  and  should  be 
accompanied  by  proof  of  service  on 
Applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  Kirkpatrick  &  Lockhart, 
Attn:  Robert  J.  Zutz,  Esq.  or  Francine  J. 
Rosenberger,  Esq.,  1800  Massachusetts 
Avenue,  NW,  Suite  200,  Washington, 
D.C.  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rachel  H.  Graham,  Senior  Coimsel,  at 
(202)  942-0583,  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W..  Washington.  D.C.  20549 
(telephone  (202)  942-8090). 

Applicants'  Representations 

1.  The  Trust  is  an  Ohio  business  trust 
that  is  registered  under  the  Act  as  an 
open-end  management  investment 
company.  The  Trust  currently  offers 
four  portfolios,  one  of  which  is  the 
International  Fimd  ("Fund"). 

2.  The  Adviser  is  registered  under  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act")  and  serves  an 
investment  adviser  to  the  Fund 
pursuant  to  an  investment  advisory 
agreement.  The  Adviser  is  a  wholly- 
owned  subsidiary  of  KeyCorp. 

3.  The  Subadviser,  which  is  organized 
as  a  Scottish  limited  partnership,  is 
registered  luider  the  Advisers  Act.  The 
Subadviser  serves  as  a  subadviser  to  the 
Fund  pursuant  to  an  investment 
subadvisory  agreement  with  the 
Adviser.  The  Adviser  pays  the 
Subadviser  out  of  the  fee  that  the 
Adviser  receives  from  the  Fund. 

4.  On  October  24. 1998,  PIMCO 
Advisors  LP  ("PIMCO"),  a  general 
partner  of  the  Subadviser,  and  certain  of 
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PIMCO's  affiliates  entered  into  an 
agreement  pursuant  to  which  they  will 
sell  75%  general  partner  interest  in  the 
Subadviser  to  Alleghany  Asset 
Management,  Inc.  ("AAM")  and  certain 
of  its  affiliates  (the  "Transaction"). 
Upon  consummation  of  the  Transaction, 
the  Subadviser  will  become  a  subsidiary 
of  AAM,  which  in  turn  is  the 
investment  management  of  Alleghany 
Corporation.  Applicants  expect 
consummation  of  the  Transaction  on  or 
about  March  1.  1999. 

5.  Applicants  state  that  the 
Transaction  may  result  in  an 
assignment,  and  thus  termination,  of  the 
existing  subadvisory  agreement  between 
the  Adviser  and  the  Subadviser. 
Applicants  request  an  exemption  to 
permit  the  implementation,  during  the 
Interim  Period  and  prior  to  obtaining 
shareholder  approval,  of  the  New 
Agreement.  The  requested  exemption 
v'ould  cover  an  Interim  Period 
commencing  on  the  later  of  the  date  the 
Transaction  is.  consummated  or  the  date 
the  requested  order  is  issued  '  and 
continuing  until  the  New  Agreement  is 
approved  or  disapproved  by  Fund 
shareholders  (but  in  no  event  later  than 
March  22,  1999). ^  The  requested  order 
also  would  permit  the  Subadviser  to 
receive  all  fees  earned  under  the  New 
Agreement  during  the  Interim  Period, 
subject  to  approval  of  the  New 
Agreement  by  Fund  shareholders. 
Applicants  state  that  the  New 
Agreement  will  contain  substantially 
the  same  terms  and  conditions  as  the 
subadvisory  agreement  most  recently 
approved  by  the  Fund's  shareholders, 
except  for  changes  to  the 
commencement  and  termination  dates. 

6.  On  September  14  and  November  6, 
1998,  the  Trust's  Board  of  Trustees 
("Board")  met  to  evaluate  whether  the 


>  Applicants  state  that  if  the  consuimnation  of  the 
Transaction  precedes  the  issuance  of  the  requested 
order,  the  Subadviser  will  serve  after  the 
consummation  of  the  Transaction  and  prior  to  the 
issuance  of  the  order  in  a  manner  consistent  with 
its  fiduciary  duty  to  provide  investment 
subadvisory  services  to  the  Fund  even  though 
approval  of  the  New  Agreement  has  not  yet  been 
secured  from  the  Fund's  shareholders.  Applicants 
submit  that,  in  such  an  event,  the  Subadviser  will 
be  entitled  to  receive  from  the  Adviser,  from  the 
date  of  the  consummation  of  the  Transaction  until 
the  issuance  of  the  order,  no  more  than  the  actual 
out-of-pocket  cost  to  the  Subadviser  for  providing 
investment  subadvisory  services  to  the  Fund. 

»  On  October  23  1998,  the  Adviser's  parent 
company  was  acquired  by  KeyCorp.  In  anticipation 
of  that  acquisition.  Applicants  obtained  an  order 
from  the  Commission  to  permit  the  implementation, 
without  shareholder  approval,  of  new  investment 
advisory  and  subadvisory  agreements  with  the 
Fund  for  a  period  of  up  to  150  days.  See  Gradison- 
McOonald  Cash  Reserve  Trust,  Investment 
Company  Act  Rel.  Nos.  23442  (Sept.  22,  1998) 
(notice)  and  23484  (Oct.  14, 1998)  (order)  ("Prior 
Order").  Under  the  Prior  Order,  the  Fund  must  hold 
a  shareholder  meeting  no  later  than  March  22, 1999. 


terms  of  the  New  Agreement  are  in  the 
best  interests  of  the  Fund  and  its 
shareholders.  The  Board,  including  a 
majority  of  the  trustees  who  are  not 
"interested  persons"  of  the  Fund,  as  that 
term  is  defined  in  section  2(a)(19)  of  the 
Act  ("Independent  Trustees"),  approved 
the  New  Agreement  and  voted  to 
recommend  that  the  Fund's 
shareholders  approve  the  New 
Agreement.  Proxy  materials  for  the 
shareholders  meeting  were  mailed  on 
February  1,  1999. 

7.  Fees  earned  by  the  Subadviser 
under  the  New  Agreement  during  the 
Interim  Period  will  be  maintained  in  an 
interest-bearing  escrow  account  with  an 
unaffiliated  financial  institution.  The 
escrow  agent  will  release  the  amounts 
held  in  the  escrow  account  (Including 
any  interest  earned):  (i)  to  the 
Subadviser  upon  approval  of  the  New 
Agreement  by  the  Fund's  shareholders; 
or  (ii)  to  the  Fund,  if  the  Interim  Period 
has  ended  and  the  Fund's  shareholders 
have  not  approved  the  New  Agreement. 
Before  any  such  release  is  made,  the 
Board  will  be  notified. 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  unlawful  for 
any  person  to  serve  as  an  investment 
adviser  to  a  registered  investment 
company,  except  pursuant  to  a  written 
contract  that  has  been  approved  by  the 
vote  of  a  majority  of  the  outstanding 
voting  securities  of  the  investment 
company.  Section  15(a)  further  requires 
the  written  contract  to  provide  for  its 
automatic  termination  in  the  event  of  its 
assignment.  Section  2(a)(4)  of  the  Act 
defines  "assignment"  to  include  any 
direct  or  indirect  transfer  of  a 
controlling  block  of  the  assignor's 
outstanding  voting  securities  by  a 
security  holder  of  the  assignor.  Section 
2(a)(9)  of  the  Act  defines  "control"  as 
the  power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  company,  and  beneficial 
ownership  of  more  than  25%  of  the 
voting  securities  of  a  company  is 
presumed  under  Section  2(a)(9)  to 
reflect  control.  Applicants  state  that  the 
Tremsaction  may  result  in  an  assignment 
of  the  existing  subadvisory  agreement 
and  that  such  agreement  will  terminate 
according  to  its  terms. 

2.  Rule  15a— 4  under  the  Act  provides, 
in  relevant  part,  that  if  an  investment 
advisory  contract  with  a  registered 
investment  company  is  terminated  by 
an  assignment,  an  investment  adviser 
may  act  as  such  for  the  company  for  120 
days  under  a  written  contract  that  has 
not  been  approved  by  the  company's 
shareholders,  provided  that;  (i)  the  new 
contract  is  approved  by  that  company's 


board  of  directors,including  a  majority 
of  the  non-interested  directors;  (ii)  the 
compensation  to  be  paid  under  the  new 
contract  does  not  exceed  the 
compensation  that  would  have  been 
paid  under  the  contract  most  recently 
approved  by  the  company's 
shareholders;  and  (iii)  neither  the 
adviser  nor  any  controlling  person  of 
the  adviser  "directly  or  indirectly 
receives  money  or  other  benefit"  in 
connection  with  the  assignment. 
Applicants  state  that  they  may  not  be 
entitled  to  rely  on  rule  15a— 4  because 
the  Subadviser  may  be  deemed  to 
receive  a  benefit  in  connection  with  the 
Transaction. 

3.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
security,  or  transaction  firom  any 
provision  of  the  Act  or  any  rule 
thereunder  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  both  the  protection  of  investors 
and  the  purposes  fairly  intended  by  the 
policy  and  provisions  of  the  Act. 
Applicants  believe  that  the  requested 
relief  meets  this  standard. 

4.  Applicants  state  that  the  terms  and 
timing  of  the  Transaction  were 
determined  in  response  to  a  number  of 
business  factors  beyond  the  scope  of  the 
Act  and  substantially  unrelated  to  the 
Fund.  Applicants  assert  that  there  is 
insufficient  time  to  obtain  shareholder 
approval  of  the  New  Agreement  before 
the  Transaction  is  consummated. 
AppUcants  further  assert  that  the 
requested  relief  would  prevent  any 
disruption  in  the  delivery  of  investment 
subadvisory  services  to  the  Fund  during 
the  period  following  consummation  of 
the  Transaction. 

5.  Applicants  represent  that,  under 
the  New  Agreement  during  the  Interim 
Period,  the  Fund  will  receive 
substantially  identical  investment 
subadvisory  services,  provided  in 
substantially  the  same  maimer,  as  it 
received  prior  to  the  consummation  of 
the  Transaction.  Applicants  state  that, 
in  the  event  of  any  material  change  in 
personnel  of  the  Subadviser  providing 
services  pursuant  to  the  New  Agreement 
during  the  Interim  Period,  the 
Subadviser  will  apprise  and  consult  the 
Board  to  assure  that  the  Board, 
including  a  majority  of  the  independent 
Trustees,is  satisfied  that  the  services 
provided  by  the  Subadviser  will  not  be 
diminished  in  scope  and  quality. 

6.  Applicants  note  that  tne  fees 
payable  to  the  Subadviser  under  the 
New  Agreement  during  the  Interim 
Period  will  be  at  the  same  rate  as  the 
fees  paid  under  the  subadvisory 
agreement  most  recently  approved  by 
the  Fimd's  shareholders. 
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2.  Fees  earned  by  the  Subadviser 
under  the  N(  !W  Agreement  during  the 
Interim  Period  will  be  maintained  in  an 
interest-beax  ing  escrow  account  with  an 
unaffiliated  inancial  institution.  The 
escrow  agen  will  release  those  fees 
(including  ajiy  interest  earned  on  those 
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3.  The  Fund  will  promptly  schedule 
a  meeting  of  its  shareholders  to  vote  on 
approval  of  I  he  New  Agreement,  which 
will  be  held  within  the  Interim  Period 
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1999). 
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Subadviser,  lut  not  the  Fund,  will  pay 
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more  of  its  a  filiates  or  subsidiaries,  but 
not  the  Func ,  will  pay  the  costs  relating 
to  the  solicitation  of  shareholder 
approval  of  ihe  New  Agreement. 
5.  The  Subadviser  will  take  all 
appropriate  actions  to  ensure  that  the 
scope  and  qmality  of  subadvisory  and 
other  servicas  provided  to  the  Fund 
during  the  Interim  Period  ujider  the 
New  Agreenient  will  be  at  least 
equivalent,  ill  the  judgment  of  the 
Board,  including  a  majority  of  the 
Independent  Trustees,  to  the  scope  and 
quality  of  services  provided  under  the 
subadvisory  agreement  most  recently 
approved  byj  the  Fund's  shareholders.  In 
the  event  of  any  material  change  in 
personnel  pfoviding  services  pursuant 
to  the  New  Agreement  during  the 
Interim  Periid,  the  Subadviser  will 
apprise  and  :onsult  the  Board  to  assure 
that  the  Boai  d,  including  a  majority  of 
the  Independent  Trustees,  is  satisBed 
that  the  services  provided  by  the 
Subadviser  :  dll  not  be  diminished  in 
scof>e  or  qua  lity. 


by  ttie  Division  of  Investment 
under  delegated  authority. 
A  IcFarland, 


'  Secret  iry. 


For  the  SEC , 
Management. 
Margaret  H. 
Deputy 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

investment  Company  Act  Release  No. 
23673;  812-11406] 

Horace  Mann  Mutual  Funds  et  al.; 
Notice  of  Application 

February  1, 1999. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  for  an 
exemption  from  section  15(a)  of  the  Act 
and  rule  18f-2  under  the  Act,  as  well  as 
from  certain  disclosure  requirements. 

SUMMARY  OF  THE  APPLICATIONlAppli- 
cants,  Horace  Mann  Mutual  Funds  (the 
"Company")  and  Wilshire  Associates 
Incorporated  (the  "Adviser"),  request  an 
order  that  would  (a)  permit  applicants 
to  enter  into  and  materially  amend  sub- 
advisory  agreements  without 
shareholder  approval  and  (b)  grant  relief 
from  certain  disclosure  requirements. 
FILING  DATE:  The  application  was  filed 
on  November  18,  1998.  Applicants  have 
agreed  to  file  an  amendment  to  the 
application  during  the  notice  period,  the 
substance  of  which  is  reflected  in  this 
notice. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  vnth  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  February  24,  1999,  and 
should  be  accompanied  by  proof  of 
service  on  applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Applicants,  c/o  Christine  A. 
Scheel,  Esq.,  Vedder,  Price,  Kaufman  & 
Kammholz.  222  North  LaSalle  Street, 
Chicago,  Illinois  60601-1003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Emerson  S.  Davis,  Sr.,  Senior  Counsel, 
at  (202)  942-0714,  or  George  J.  Zomada, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 


application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549  (telephone  (202)  942-8090). 

Applicant's  Representations 

1.  The  Company,  a  Delaware  business 
trust,  is  registered  under  the  Act  as  an 
open-end  management  investment 
company.  The  Company  is  currently 
comprised  of  seven  series  (each  a 
"Fund"  and  collectively,  the  "Fimds"), 
each  of  which  has  its  own  investment 
objective,  policies  and  restrictions.*  The 
shares  of  the  Funds  serve  as  funding 
vehicles  for  variable  annuity  contracts 
offered  through  separate  accoimts  of  the 
Horace  Mann  Life  Insurance  Company 
("Horace  Mann  Life").  Horace  Mann 
Life  is  a  wholly-owned  indirect 
subsidiary  of  Horace  Maim  Educators 
Corporation.  The  Adviser,  a  California 
corporation,  will  serve  as  investment 
adviser  to  the  Funds  beginning  on 
March  1,  1999.^  The  Adviser  is 
registered  under  the  Investment 
Advisers  Act  of  1940  ("Advisers  Act"). 

2.  The  Adviser  will  serve  as 
investment  adviser  to  the  Company 
pursuant  to  an  investment  advisory 
agreement  between  the  Company  and 
the  Adviser  that  was  approved  by  the 
Board  of  Trustees  of  the  Company 
("Board"),  including  a  majority  of  the 
Trustees  who  are  not  "interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  1940  Act  ("Independent 
Trustees"),  and  the  shareholders  of  the 
Funds  ("Investment  Advisory 
Agreement").  Under  the  Investment 
Advisory  Agreement,  the  Adviser  has 
overall  general  supervisory 
responsibility  for  the  investment 
program  of  the  Funds  and,  subject  to  the 
general  supervision  of  the  Board,  has 
authority  to  select  and  contract  with  one 
or  more  subadvisers  (each  a  "Portfolio 
Manager"  and  collectively,  "Portfolio 
Managers")  to  provide  one  or  more 
Funds  with  portfolio  management 
services.  Each  Portfolio  Manager  will  be 
an  investment  adviser  registered  under 
the  Advisers  Act  and  will  perform 
services  pursuant  to  a  written  agreement 
with  the  Adviser  (the  "Sub-Advisory 


'  Applicants  also  request  relief  with  respect  to 
future  series  of  the  Company  and  all  future 
registered  open-end  management  investment 
companies  that  are  (a)  advised  by  the  Adviser  or 
any  entity  controlling,  controlled  by,  or  under 
common  control  with  the  Adviser,  and  (b)  operate 
in  sut>stantially  the  same  manner  as  the  Funds  and 
comply  with  the  terms  and  conditions  contained  in 
the  application  ("Future  Funds").  The  Company  is 
the  only  existing  investment  company  that 
currently  intends  to  rely  on  the  order. 

2  The  Funds  currently  are  advised  by  Horace 
Mann  Investors,  Inc.,  an  investment  adviser 
registered  under  the  Investment  Advisers  Act  of 
1940. 
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Agreement").  Portfolio  managers'  fees 
will  be  paid  by  the  Adviser  out  of  its 
fees  from  the  Funds  at  rates  negotiated 
with  the  Portfolio  Managers  by  the 
Adviser. 

3.  Applicants  represent  that  the 
Adviser  has  over  25  years  of  experience 
in  the  selection  and  supervision  of 
investment  managers  for  investment 
programs.  These  programs  include 
insurance  company  assets,  mutual 
funds,  non-registered  institutional 
funds,  and  pension  funds.  The  Adviser 
primarily  advises  its  clients  regarding 
customized  asset  allocation/multi- 
manager  structures  and  facilitates  the 
implementation  of  such  structures  and 
the  selection  of  various  investment 
management  organizations.  Through  the 
use  of  its  state-of-the-art  proprietary 
performance  analjrtics  system,  the 
Adviser  monitors  managers  and 
investment  performance.  The  Adviser 
will  employ  its  expertise  to  evaluate  and 
select  Portfolio  Managers  that  have 
shown  the  ability  to  effectuate  the 
Adviser's  investment  policies  and  add 
the  most  value  to  shareholders  of  the 
Funds.  The  Adviser  will  select  those 
Portfolio  Managers  that  have 
distinguished  themselves  through 
successful  performance  in  the  market 
sectors  in  which  the  respective  Funds 
invest.  The  Adviser  v«ll  review, 
monitor  and  report  to  the  Board 
regarding  the  performance  and 
procedures  of  the  Portfolio  Managers 
and,  subject  to  Board  oversight,  take 
responsibility  for  selecting  and 
terminating  Portfolio  Managers. 

4.  Applicants  request  relief  to  permit 
the  Adviser  to  enter  into  and  amend 
Sub- Advisory  Agreements  without 
shareholder  approval.  The  requested 
relief  will  not  extend  to  a  Portfolio 
Manager  that  is  an  affiliated  person,  as 
defined  in  section  2(a)(3)  of  the  Act,  of 
the  Company  or  the  Adviser,  other  than 
by  reason  of  serving  as  a  Portfolio 
Manager  to  one  or  more  of  the  Funds  (an 
"Affiliated  Portfolio  Manager"). 

5.  Applicants  also  request  an 
exemption  from  the  various  disclosure 
provisions  described  below  that  may 
require  each  Fund  to  disclose  fees  paid 
by  the  Adviser  to  the  Portfolio 
Managers.  The  Company  will  disclose 
for  each  Fund  (both  as  a  dollar  amount 
and  as  a  percentage  of  a  Fund's  net 
assets):  (i)  the  aggregate  fees  paid  to  the 
Adviser  and  Affiliated  Portfolio 
Managers;  and  (ii)  aggregate  fees  paid  to 
Portfolio  Managers  other  than  Affiliated 
Portfoho  Managers  ("Aggregate  Fee 
Disclosure").  For  any  Fund  that 
employs  an  Affiliated  PortfoUo 
Manager,  the  Fund  will  provide  separate 
disclosure  of  any  fees  paid  to  the 
Affiliated  Portfolio  Manager. 


Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  unlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company  except  pursuant  to  a  written 
contract  that  has  been  approved  by  the 
vote  of  the  company's  outstanding 
voting  securities.  Rule  18f-2  under  the 
Act  provides  that  each  series  or  class  of 
stock  in  a  series  company  affected  by  a 
matter  must  approve  such  matter  if  the 
Act  requires  shareholder  approval. 

2.  Forum  N-IA  is  the  registration 
statement  used  by  open-end  investment 
companies.  Items  3,  6(a)(l)(ii),  and 
15(a)(3)  of  Form  N-IA  require 
disclosure  of  the  method  and  amount  of 
the  investment  adviser's  compensation. 

3.  Form  N-14  is  the  registration  form 
for  business  combinations  involving 
open-end  investment  companies.  Item  3 
of  Form  N-14  requires  the  inclusion  of 
a  "table  showing  the  current  fees  for  the 
registrant  and  the  company  being 
acquired  and  pro  forma  fees,  if  different, 
for  the  registrant  after  giving  effect  to 
the  transaction." 

4.  Rule  20a-l  under  the  Act  requires 
proxies  solicited  with  respect  to  an 
investment  company  to  comply  with 
Schedule  14 A  imder  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 
Act").  Item  22(a)(3)(iv)  of  Schedule  14A 
requires  a  proxy  statement  for  a 
shareholder  meeting  at  which  a  new  fee 
will  be  established  or  an  existing  fee 
increased  to  include  a  table  of  the 
current  and  pro  forma  fees.  Items 
22(c)(l)(ii),  22(c)(l)(iii),  22(c)(8).  and 
22c(c)(9),  taken  together,  require  a  proxy 
statement  for  a  shareholder  meeting  at 
which  the  advisory  contract  will  be 
voted  upon  to  include  the  "rate  of 
compensation  of  the  investment 
adviser,"  the  "aggregate  amount  of  the 
investment  adviser's  fee,"  a  description 
of  the  "terms  of  the  contract  to  be  acted 
upon,"  and,  if  a  change  in  the  advisory 
fee  is  proposed,  the  existing  and 
proposed  fees  and  the  difference 
between  the  two  fees. 

5.  Form  N-SAR  is  the  semi-annual 
report  filed  with  the  Commission  by 
registered  investment  companies.  Item 
48  of  Form  N-SAR  requires  investment 
companies  to  disclose  the  rate  schedule 
for  fees  paid  to  their  investment 
advisers,  including  the  PortfoUo 
Mcuiagers. 

6.  Regulation  S-X  sets  forth  the 
requirements  for  financial  statements 
required  to  be  included  as  part  of 
investment  company  registration 
statements  and  shareholder  reports  filed 
with  the  Commission.  Sections  6- 
07(2)(a),  (b)  and  (c)  of  Regulation  S-X 
require  that  investment  companies 


include  in  their  financial  statements 
information  about  investment  advisory 
fees. 

7.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction  or  any 
class  or  classes  of  persons,  securities,  or 
transactions  from  any  provision  of  the 
Act,  or  fi^om  any  rule  thereunder,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policies 
and  provisions  of  the  Act.  Applicants 
believe  that  their  requested  relief  meets 
this  standard  for  the  reasons  discussed 
below. 

8.  Applicants  assert  that  the  Funds' 
investors  will  rely  on  the  Adviser  to 
select  one  or  more  Portfolio  Managers 
best  suited  to  achieve  a  Fund's 
investment  objectives.  Therefore, 
applicants  assert  that,  from  the 
perspective  of  the  investor,  the  role  of 
the  Portfolio  Managers  is  comparable  to 
that  of  individual  portfolio  managers 
employed  by  other  investment  advisory 
firms.  Applicants  note  that  the 
Investment  Advisory  Agreement  will 
remain  subject  to  section  15(a)  of  the 
Act  and  rule  18f-2  under  the  Act. 

9.  Applicants  further  assert  that  some 
Portfolio  Managers  use  a  "posted"  rate 
schedule  to  set  their  fees.  Applicants 
believe  that  some  organizations  may  be 
unwilling  to  serve  as  Portfolio  Managers 
at  any  fee  other  than  their  "posted"  fee 
rates,  unless  the  rates  negotiated  for  the 
Funds  are  not  publicly  disclosed. 
Applicants  believe  that  requiring 
disclosure  of  Portfolio  Manager's  fees 
may  deprive  the  Adviser  of  its 
bargaining  power  while  producing  no 
benefit  to  shareholders,  since  the  total 
advisory  fee  they  pay  would  not  be 
affected. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1 .  Before  an  existing  Fund  may  rely 
on  the  order  requested  in  the 
application,  the  operation  of  the  Fund 
in  the  manner  described  in  the 
application  will  be  approved  by  a 
majority  of  the  outstanding  voting 
securities  (or,  if  the  Fund  serves  as  a 
funding  medium  for  any  sub-account  of 
a  registered  separate  account,  pursuant 
to  voting  instructions  provided  by  the 
unitholders  of  the  sub-account),  as 
defined  in  the  Act,  or,  in  the  case  of  a 
Future  Fund  whose  public  shareholders 
purchased  shares  on  the  basis  of  a 
prospectus  containing  the  disclosure 
contemplated  by  condition  2  below,  by 
the  scle  initial  shareholder(s)  before 
offering  shares  of  that  Future  Fund  to 
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the  public  (oi  the  variable  contract 
owners  through  a  separate  account). 
•    2.  The  Con  ipany  will  disclose  in  its 
prospectus  iHe  existence,  substance  and 
effect  of  any  order  granted  pursuant  to 
the  application.  In  addition,  each  Fund 
relying  on  the  requested  order  will  hold 
itself  out  to  t^e  public  as  employing  the 
management  structure  described  in  the 
application.  The  prospectus  will 
prominently  disclose  that  the  Adviser 
has  ultimate  responsibility  (subject  to 
oversight  by  the  Board)  to  oversee  the 
Portfolio  Managers  and  recommend 
their  hiring,  termination,  and 
replacements 

3.  Within  90  days  of  the  hiring  of  any 
new  Portfolio  Manager,  shareholders 
(or.  if  the  Fuid  serves  as  a  funding 
medium  for  any  sub-account  of  a 
registered  separate  account,  the 
unitholders  of  the  sub-account)  will  be 
furnished  all  information  about  the  new 
Portfolio  Malager  of  Sub-Advisory 
Agreement  that  would  be  included  in  a 
proxy  statement,  except  as  modified  to 
permit  Aggregate  Fee  Disclosure.  This 
information  ^ill  include  Aggregate  Fee 
Disclosure  aiid  any  change  in  such 
disclosure  caused  by  the  addition  of  a 
new  Portfolii  Manager.  The  Adviser 
will  meet  thi$  condition  by  providing 
these  sharehodlers  with  an  information 
statement  m«  eting  the  requirements  of 
Regulation  \\C,  Schedule  14C,  and  Item 
22  of  Schedule  14A  under  the  Exchange 
Act,  except  as  modified  to  permit 
Aggregate  Fe;  Disclosure. 

4.  Tne  Ad\  iser  will  not  enter  into  a 
Sub- Advisor?  Agreement  with  an 
Affiliated  Portfolio  Manager  without 
that  Sub-AdVisory  Agreement,  including 
the  com  pens  ition  to  be  paid  thereunder, 
being  approved  by  the  Fund's 
shareholders  (or  if  the  Fund  serves  as  a 
funding  med  um  for  any  sub-account  of 
a  registered  separate  account,  pursuant 
to  voting  insi  ructions  provided  by  the 
imitholder  o!  the  sub-account. 

5.  At  all  tines,  a  majority  of  the  Board 
will  be  Independent  Trustees,  and  the 
nomination  (if  new  or  additional 
Independent  Trustees  will  be  at  the 
discretion  of  the  then-existing 
Independent  Trustees. 

6.  When  a  Portfolio  Manager  change 
is  proposed  I  or  a  Fund  with  an 
Affiliated  Portfolio  Manager,  the  Board, 
including  a  majority  of  the  Independent 
Trustees,  wiD  make  a  separate  finding, 
reflected  in  tne  Board  minutes,  that  the 
change  is  in  he  best  interests  of  the 
Fund  and  its  shareholders,  (or,  if  the 
Fund  serves  as  a  funding  medium  for 
any  sub-accc  unt  of  a  registered  separate 
account,  in  t  le  best  interests  of  the 
Fund  and  th  t  unitholders  of  any  sub- 
account) anc  does  not  involve  a  conflict 
of  interest  fri  »m  which  the  Adviser  or 


the  Affiliated  Portfolio  Manager  derives 
an  inappropriate  advantage. 

7.  The  Adviser  will  provide  the 
Board,  no  less  frequently  than  quarterly, 
will  information  about  the  Adviser's 
profitability  on  a  per  Fund  basis.  This 
information  will  reflect  the  impact  on 
profitability  of  the  hiring  or  termination 
of  any  Portfolio  Manager  during  the 
applicable  quarter. 

8.  Whenever  a  PortfoHo  Manager  is 
hired  or  terminated,  the  Adviser  will 
provide  the  Board  with  information 
showing  the  expected  impact  on  the 
Adviser's  profitability. 

9.  The  Adviser  will  provide  general 
management  services  to  the  Company 
and  the  Funds,  including  overall 
supervisory  responsibility  for  the 
general  management  and  investment  of 
each  Fund.  and.  subject  to  review  and 
approval  by  the  Board  will  (i)  set  each 
Fund's  overall  investment  strategies;  (ii) 
evaluate,  select  and  recommend 
Portfolio  Managers  to  manage  all  or  a 
part  of  a  Fund's  assets;  (iii)  when 
appropriate,  allocate  and  reallocate  a 
Fund's  assets  among  multiple  Portfolio 
Managers;  (iv)  monitor  and  evaluate  the 
investment  performance  of  Portfolio 
Managers;  and  (v)  implement 
procedures  reasonably  designed  to 
ensure  that  the  Portfolio  Managers 
comply  with  the  relevant  Fund's 
investment  objective,  policies,  and 
restrictions. 

10.  No  director,  trustee  or  officer  of 
the  Compfmy  or  the  Adviser  will  own 
directly  or  indirectly  (other  than 
through  a  pooled  investment  vehicle 
that  is  not  controlled  by  such  person) 
any  interest  in  any  Portfolio  Manager 
except  for  (i)  ownership  of  interests  in 
the  Adviser  or  any  entity  that  controls, 
is  controlled  by,  or  is  under  common 
control  with  the  Adviser;  or  (ii) 
ownership  of  less  than  1%  of  the 
outstanding  securities  of  any  class  of 
equity  or  debt  of  a  publicly-traded 
company  that  is  either  a  Portfolio 
Manager  or  an  entity  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  a  Portfolio  Manager. 

11.  The  Company  will  disclose  in  its 
registration  statement  the  Aggregate  Fee 
Disclosure. 

12.  Independent  counsel 
knowledgeable  about  the  Act  and  the 
duties  of  Independent  Trustees  will  be 
engaged  to  represent  the  Independent 
Trustees  of  the  Cojnpany.  The  selection 
of  such  counsel  will  remain  within  the 
discretion  of  the  Independent  Trustees. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  99-2893  Filed  2-5-99;  8:45  am) 

BILUNO  COOE  a01»-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retease  No.  35-26970) 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

January  29, 1999. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
applications(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
February  22.  1999,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarants(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  should 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  received  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  February  22, 1999,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Ameren  Corporation 

170-9423] 

Ameren  Corporation  ("Ameren"),  a 
registered  holding  company.  Union 
Electric  Company  ("UE"),  an  electric 
and  gas  public  utility  subsidiary  of 
Ameren,  and  Ameren  Services  Company 
("Ameren  Services"),  a  service  company 
subsidiary  of  Ameren,  all  located  at 
1901  Chouteau  Avenue,  St.  Louis, 
Missouri  63103,  and  Central  Illinois 
Public  Service  Company  ("CIPS"),  and 
electric  and  gas  public  utility  subsidiary 
of  Ameren,  located  at  607  East  Adams, 
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Springfield,  Illinois  62953,  have  filed  an 
application-declaration  under  sections 
6(a).  7,  9(a),  10,  and  12(b)  of  the  Act  and 
rules  43  and  54  under  the  Act. 

Applicants  propose  to  establish  and 
participate  in  a  money  pool  (the 
"Money  Pool")  through  February  27, 
2003.  The  specific  terms  and  provisions 
of  the  Money  Pool  will  be  forth  in  a 
money  pool  agreement  ("Agreement") 
among  all  of  the  applicants.  The 
applicants  are  proposing  to  establish  the 
Money  Pool  in  order  to  coordinate  and 
provide  for  the  short-term  cash  and 
working  capital  requirements  of  UE, 
CIPS  and  Ameren  Services. 

UE's  aggregate  principal  amount  of 
borrowings  outstanding  at  any  one  time 
from  the  Money  Pool  will  be  limited  to 
$500  million.  Borrowings  by  CIPS  and 
Ameren  Services  under  the  Money  Pool 
will  be  exempt  under  rule  52.  Ameren 
will  not  borrow  funds  from  the  Money 
Pool.  In  accordance  with  the  Agreement, 
funds  for  the  Money  Pool  will  be 
available  from  surplus  funds  in  the 
treasuries  of  UE,  CIPS,  Ameren  Services 
and  Ameren  ("Internal  Funds"),  and 
proceeds  from  bank  borrowings  and  the 
sale  of  commercial  paper  by  Ameren, 
UE,  and  CIPS  ("External  Funds").' 

No  party  will  be  required  to  borrow 
through  the  Money  Pool  if  it  is 
determined  that  it  could  borrow  at  a 
lower  cost  directly  from  banks  or 
through  the  sale  of  its  own  commercial 
paper  in  an  existing  commercial  paper 
program.  Each  participate  will,  in  its 
sole  discretion,  make  the  determination 
of  whether  it  will  lend  funds  to  the 
Money  Pool. 

The  loans  will  be  made  through  open- 
account  advances  and  will  be  repayable 
no  later  than  one  year  after  the  date  of 
the  advance.  In  addition,  the  loans  may 
be  repaid  in  whole  at  any  time  or  in  part 
from  time  to  time,  without  premium  or 
penalty.  Ameren  Services  will 
administer  the  Money  Pool  on  an  "at 
cost"  basis. 

Funds  provided  to  the  Money  Pool 
that  are  not  used  to  make  loans  will 
ordinarily  be  invested  in  one  or  more 
short-term  investments  or  any  other 
investments  that  are  permitted  by 
section  9(c)  of  the  Act  and  rule  40  under 
the  Act. 


>  By  order  dated  March  13, 1998  (HCAR  No. 
26841),  Ameren  is  authorized,  through  February  27, 
2003,  to  obtain  debt  financing  from  third  parties  up 
to  a  maximum  of  $300  million.  Under  the  terms  of 
that  order,  UE  and  CIPS  are  authorized,  through 
February  27,  2003,  to  obtain  debt  flnancing  up  to 
a  maximum  of  Si  billion  for  UE  and  $230  million 
for  CIPS. 


Rochester  Gas  and  Electric  HoldCo 

(70-9355) 

Rochester  Gas  and  Electric  HoldCo 
("HoldCo"),  89  East  Avenue,  Rochester, 
New  York  14649.  a  wholly  owned 
subsidiary  of  Rochester  Gas  and  Electric 
Corporation  ("RG&E"),  a  gas  and  electric 
public  utility  company,  has  filed  an 
application  imder  section  3(a)(1)  of  the 
Act  for  an  order  exempting  it  from 
regulation  under  all  of  the  provisions  of 
the  Act,  except  section  9(a)(2). 

RG&E  is  a  combination  gas  and 
electric  public  utility  company 
operating  in  the  state  of  New  York.  It 
owns  and  operates  electric  generation, 
transmission  and  distribution  facilities 
and  natural  gas  distribution  facilities 
serving  approximately  one  million  retail 
customers  in  and  around  Rochester, 
New  York. 

HoldCo  proposes  to  acquire  all  of  the 
outstanding  common  stock  of  RG&E. 
The  acquisition  will  be  accomplished 
through  an  exchange  ("Exchange")  of 
each  outstanding  share  of  RG&E 
common  stock  for  one  share  of  HoldCo 
common  stock.  As  a  result  of  the 
Exchange.  RG&E  will  become  a 
subsidiary  of  HoldCo.  The  Exchange 
requires  the  affirmative  vote  of  two- 
thirds  of  the  votes  of  the  outstanding 
shares  of  RG&E  common  stock  at  RG&E 
annual  stockholder  meeting,  expected  to 
be  held  on  April  29, 1999. 

In  addition,  Holdco  would  become 
the  direct  parent  of  RG&E's  nonutility 
subsidiaries,  through  a  capital 
contribution  by  RG&E  to  Holdco  of 
RG&E's  interests  in  those  subsidiaries 
prior  to  Holdco's  acquisition  of  RG&E. 
These  subsidiaries  include  Energetix, 
Inc.,  which  sells  electric  capacity  and 
energy  at  market  rates,  and  RGS 
Development  Corporation,  which 
pursues  unregulated  energy  business 
opportunities.^ 

For  the  period  ending  on  June  30, 
1998,  RG&E  had  annual  operating 
revenues  of  $493.2  miUion.  RG&E  is 
subject  to  the  regulatory  authority  of  the 
New  York  Public  Service  Commission. 

HoldCo  states  that  the  proposed 
restructuring  plan  is  intended  to  permit 
the  financial  and  regulatory  flexibility 
necessary  to  compete  more  effectively  in 
an  increasingly  competitive  energy 
industry  by  providing  a  structure  that 
can  accommodate  both  regulated  and 
unregulated  businesses. 

HoldCo  asserts  that  following  the 
Exchange,  it  will  be  a  public  utility 
holding  company  entitled  to  an 
exemption  under  section  3(a)(1)  of  the 
Act.  because  it  and  RG&E  will  be 


predominantly  intrastate  in  character 
and  will  carry  on  their  business 
substantially  in  the  state  of  New  York. 

Potomac  Edison  Company 

170-9373] 

Potomac  Edison  Company  ("Potomac 
Edison"),  a  public  utility  subsidiary  of 
Allegheny  Energy  Inc.  ("Allegheny"),  a 
registered  holding  company,  located  at 
10435  Downsville  Pike.  Hagerstown, 
Maryland,  has  filed  an  application 
under  section  9(c)(3)  of  the  Act. 

Potomac  Edison  proposes,  through 
December  31,  2001.  to  invest  up  to 
$250,000  to  engage  in  preliminary 
development  activities  in  connection 
with  a  joint  venture  project  to  develop 
a  business  and  technology  park. 
Preliminary  development  activities  may 
include  negotiations  with  real  estate 
developers,  preliminary  engineering  and 
licensing  activities,  contract  drafting, 
consultations  with  tax,  legal  and  other 
professionals,  and  other  necessary 
activities. 

Potomac  Edison  represents  that  the 
activities  of  the  joint  venture  would  be 
limited  to  the  development,  lease  and  or 
sale  of  a  parcel  of  land  located  adjacent 
to  Potomac  Edison's  and  Allegheny's 
headquarters  in  Hagerstown,  Maryland 
("Property").  It  is  anticipated  that  once 
the  joint  venture  is  formed,  the  real 
estate  developer  would  manage  its  day- 
to-day  operations,  Potomac  Edison 
would  transfer  the  Property  to  the  joint 
venture,  and  the  developer  would 
provide  capital  for  and  oversee  the 
development  and  market  the  Property  as 
a  business  and  technology  park.^ 

Potomac  Edison  states  that  it  will  not 
enter  into  the  joint  venture  arrangement 
without  prior  Commission  approval. 

New  Century  Energies,  Inc.,  et  al. 

170-9397] 

New  Century  Energies,  Inc.  ("NCE"), 
a  registered  holding  company;  NCE's 
utility  subsidiaries.  Public  Service 
Company  of  Colorado  ("PSCo")  and 
Cheyenne  Light,  Fuel  and  Power 
Company  ("Cheyenne");  NCE's 
nonutility  subsidiaries.  New  Century 
Services,  Inc.  ("NCS"),  West  Gas 
Interstate,  Inc..  NC  Enterprises,  Inc. 
("Enterprises"),  New  Century 
International,  Inc.,  e  prime,  inc.  ("e 
prime"),  PS  Colorado  Credit 
Corporation  ("PSCCC"),  Natural  Fuels 
Corporation,  P.S.R.  Investments,  Inc., 
Green  and  Clear  Lakes  Company;  1480 
Welton.  Inc.,  The  Planergy  Group.  Inc., 


2  Another  nonutility  subsidiary.  Energyline 
Corporation,  is  currently  inactive  and  is  expected 
to  be  dissolved  prior  to  the  proposed  restructuring. 


^  Development  activities  are  intended  to  include 
installation  of  the  Infrastructure  (water,  sewer  and 
other  utilities),  roads  and  other  amenities,  and 
subdivision  of  the  Property  as  necessary  to  create 
buildable  and  saleable  lots. 
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and  New  Cer  tury -Cadence,  Inc.,  each 
located  at  12^5  17th  Street,  Denver, 
Colorado  80202-5533;  NCE's  utility 
subsidiary,  SDuthwestem  Public  Service 
Company  (to  ^ether  with  PSCo  and 
Cheyenne,  "Utility  Subsidiaries");  and 
NCE's  nonutjlity  subsidiaries,  Quixx 
Corporation  r'Quixx")  and  Utility 
Engineering  Corporation  ("UEC"),  each 
located  at  Tyler  at  Sixth,  Amarillo, 
Texas  79101  [collectively, 
"Applicants'!),  ^^^®  ^       ^" 
application-aeclaration  under  sections 
6(a),  7,  9(a),  jo,  12(b),  12(c),  and  13(b) 
of  the  Act  and  rules  43,  45,  46,  54  and 
87  under  the  JAct.* 

As  described  more  fully  below. 
Applicants  sfek  authority  through 
December  31^  2001  (the  "Authorization 
Period"),  exqept  as  otherwise  noted,  for: 
(i)  external  fiiiancings  by  NCE  and 
Cheyenne;  (il)  intrasystem  financing, 
including  guarantees,  between  NCE  and 
certain  of  thg  Subsidiaries,  and  among 
certain  of  thel  Subsidiaries;  (iii)  NCE 
and,  to  the  e;ttent  not  exempt  under  rule 
52,  the  Subsidiaries  to  enter  into 
hedging  transactions  for  existing  and 
anticipated  cjebt  in  order  to  manage 
interest  rate  (tosts;  (iv)  the  issuance  by 
the  Subsidiai  ies  of  types  of  seciuities 
not  exempt  lender  rules  45  and  52;  (v) 
NCE  and  the  Subsidiaries  to  establish, 
guarantee  tha  obligations  of,  and  borrow 
the  proceeds  :of  the  debt  and  equity 
issued  by,  on|9  or  more  financing  entities 
("Financing  Subsidiaries");  (vi)  NCE, 
Enterprises  and  any  direct  or  indirect 
subsidiary  of  Enterprises  to  acquire  the 
equity  securities  of  one  or  more 
intermediate Isubsidiaries  organized  for 
the  purpose  0f  acquiring,  financing,  and 
holding  the  securities  of  one  or  more 
Nonutility  Subsidiaries;  (vii)  Enterprises 
and  any  direct  or  indirect  subsidiary  of 
Enterprises  tp  pay  dividends  out  of 
capital  and  ijneamed  surplus;  and  (viii) 
the  Nonutility  Subsidiaries  to  sell  goods 
and  services  to  certain  nonutiUty 
associates  at  fair  market  prices,  under  an 
exemption  from  section  13(b)  of  the  Act. 

The  proceeds  from  the  financings  will 
be  used  for  gfeneral  corporate  purposes, 
including:  (ij  capital  expenditures  of 
NCE  and  the|Subsidiaries,  (ii) 
repayment,  redemption,  refunding  or 
purchase  of  ^curities  of  NCE  or  the 
Subsidiaries  in  transactions  exempt 


*  Except  as 
Subsidiaries" 
nonutility  subsi(  i 
identified  above 
and  the  term  " 
Subsidiaries  and 
addition,  the 
to  any  future 
subsidiaries  of 
acquired  in 
authorization  or 
provided  under 


mi  lans  i 


Si  ibsii 


tern 


otl^rwise  noted,  the  term  "Nonutility 
each  of  the  direct  and  indirect 
iaries  of  NCE.  including  those 
and  their  respective  subsidiaries, 

idiaries"  means  the  Utility 
the  Nonutility  Subsidiaries.  In 
Nonutility  Subsidiaries"  refers 
dir^t  or  indirect  nonutility 

whose  equity  securities  may  be 
acco  rdance  with  the  Commission's 
in  accordance  with  an  exemption 
he  Act  or  rules  under  the  Act. 


under  rule  42,  (iii)  working  capital 
requirements  of  NCE  and  the 
Subsidiaries,  and  (iv)  other  lawful 
general  purposes.  ^  AppUcants  represent 
that  no  financing  proceeds  will  be  used 
to  acquire  the  equity  securities  of  any 
new  subsidiary,  unless  that  acquisition 
has  been  approved  by  the  Commission 
or  is  under  an  available  exemption 
under  the  Act  or  rules  under  the  Act.  In 
addition.  Applicants  represent  that  any 
use  of  proceeds  to  make  investments  in 
any  of  the  Subsidiaries  formed  under 
rule  58  vdll  be  subject  to  the  investment 
limitation  of  the  rule,  and  any  use  of 
proceeds  to  make  investments  in  any 
exempt  wholesale  generator  ("EWG")  or 
foreign  utility  company  ("FUCO")  will 
be  subject  to  the  investment  limitation 
of  rule  53,  as  it  may  be  modified  by 
order  of  the  Commission  in  file  no.  70- 
9341.6 

By  orders  dated  August  1, 1997  and 
May  14, 1998  (HCAR  Nos.  26750  and 
26872,  respectively),  NCE  and  certain 
Subsidiaries  were  authorized  to  engage 
in,  among  other  things,  various  external 
and  intrasystem  financing  transactions 
through  December  31,  1999.  These 
companies  will  relinquish  the  authority 
granted  in  those  orders  on  the  effective 
date  of  an  order  by  the  Commission  in 
this  proceeding  approving  the  proposed 
transactions. 

1 .  NCE  External  Financings 

a.  Common  Stock 

NCE  requests  authority  to  issue  and 
sell  from  time  to  time  up  to  $1.25  billion 
of  its  common  stock,  $1  par  value  per 
share.  In  addition,  NCE  requests 
authority  to  issue  an  additional  30 
million  shares  of  common  stock  (subject 
to  adjustment  to  reflect  any  stock  split) 
from  time  to  time  through  December  31, 
2008  under  its  benefit  and  dividend 
reinvestment  plans.  NCE  also  proposes 
to  issue  options  exercisable  for  Common 
Stock  and  issue  Common  Stock  upon 
the  exercise  of  those  options. 

b.  Debt 

NCE  requests  authority  to  issue  and 
sell  from  time  to  time  debt  securities  to 
nonassociates  in  an  aggregate  principal 
amount  of  up  to  $600  million 


'This  includes  the  reflnancing  of  interests  held 
by  Enterprises  in  Yorkshire  Power  Group  Limited 
("Yorkshire"),  which  indirectly  owns  a  foreign 
utility  company  in  the  United  Kingdom.  Yorkshire 
Electricity  Group  pic.  NCE  plans  to  make  advances 
or  cash  capital  contributions  to  Enterprises  to 
enable  Enterprises  to  prepay  in  whole  or  in  part  a 
note  issued  to  PSC  to  finance  Enterprises' 
acquisition  from  PSCo  of  a  50%  interest  in 
Yorkshire. 

^  In  that  filing.  NCE  is  requesting  authority  to 
invest  in  EWGs  and  FTJCOs  the  proceeds  of 
securities  it  issues  in  amounts  aggregating  up  to 
100%  of  its  consolidated  retained  earnings. 


outstanding  at  any  one  time  ("NCE  Debt 
Limitation").  These  debt  securities  will 
consist  of  short-term  debt  having  a 
maturity  from  the  date  of  issue  of  not 
more  than  one  year  and  unsecured 
debentures  ("Debentures")  having  a 
maturity  of  up  to  40  years.  The  aggregate 
principal  amount  of  Debentures  at  any 
time  outstanding  will  not  exceed  $300 
million.  In  addition,  NCE  proposes  that 
the  NCE  Debt  Limitation  be  increased  to 
$975  miUion,  of  which  $450  million 
will  consist  of  Debentures,  if  and  when 
PSCCC  ^  becomes  a  direct  subsidiary  of 
NCE. 

Short-term  debt  may  consist  of  bank 
borrowings  which  would  mature  in  no 
more  than  one  year  from  the  date  of  the 
borrowing,  or  cominercial  paper  issued 
to  dealers.  In  addition,  NCE  may  engage 
in  other  types  of  short-term  financing 
generally  available  to  borrowers  with 
comparable  credit  ratings  as  it  may 
deem  appropriate  in  light  of  its  needs 
and  market  conditions  at  the  time  of 
issuance. 

.    Interest  rates  on  the  Debentures  of  one 
or  more  series  may  be  fixed,  floating  or 
"multi-modal",  i.e.,  interest  rates  that 
are  periodically  reset,  alternating 
between  fixed  and  floating  interest  rates 
for  each  reset  period.  NCE  represents 
that  it  will  not  issue  any  Debentures  that 
are  not  rated  at  least  investment  grade 
at  the  time  of  original  issuance  by  a 
nationally  recognized  statistical  rating 
organization,  without  further 
Commission  authorization. 

c.  Other  Securities 

NCE  also  request  authority  to  issue 
and  sell  other  securities  not  specifically 
identified  above.  NCE  requests  that  the 
Commission  reserve  jurisdiction  over 
the  issuance  of  securities  other  than 
common  stock,  short-term  debt  and 
Debentures,  and  represents  that  it  will 
file  a  post-effective  amendment  in  this 
proceeding  to  supplement  the  record  for 
any  other  securities. 

2.  Utility  Subsidiary  External  Financing 

a.  Cheyerme  Short-Term  Debt 

Cheyenne  requests  authority  to  issue 
and  sell  from  time  to  time  up  to  $40 
million  of  short-term  debt  to 
nonassociates.  The  short-term  financing 
could  include,  without  limitation, 
commercial  paper  sold  in  established 
domestic  or  European  commercial  paper 
markets,  bank  lines  and  debt  securities 
issued  under  Cheyenne's  indentures 
and  note  programs.  Maturities  of  short- 
term  borrowings  will  not  be  greater  than 
one  year  from  the  date  of  each  loan. 


'  PSCCC,  currently  a  subsidiary  of  PSCo,  is 
engaged  in  flnancing  and  factoring  fuel  inventories 
and  accounts  receivable. 
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b.  Other  Securities 

The  Utihty  Subsidiaries  also  proposed 
to  issue  and  sell  other  types  of  securities 
to  nonassociates  which  do  not  qualify 
for  exemption  under  rule  52  but  which 
are  considered  appropriate  during  the 
Authorization  Period.  Accordingly,  the 
Utility  Subsidiaries  request  that  the 
Commission  reserve  jurisdiction  over 
the  issuance  of  these  additional  types  of 
securities.  The  Utility  Subsidiaries  state 
they  will  file  a  post-effective 
amendment  in  this  proceeding  which 
will  describe  the  general  terms  and 
amoujits  of  each  security  and  request  a 
supplemental  order  of  the  Commission 
authorizing  the  issuance  of  that  security. 

3.  Nonutility  Subsidiary  External 
Financings 

Applicants  believe  that,  in  almost  all 
cases,  borrowings  by  the  Nonutility 
Subsidiaries  will  be  exempt  from  prior 
Commission  authorization  under  rule 
52(b).  However,  the  Nonutility 
Subsidiaries  request  that  the 
Commission  reserve  jurisdiction  over 
the  issuance  of  any  other  securities  to 
nonassociates  where  the  exemption 
under  rule  52(b)  would  not  apply.  The 
Nonutility  Subsidiaries  state  they  will 
file  a  post-effective  amendment  in  this 
proceeding  which  will  describe  the 
general  terms  and  amoimts  of  each 
security  and  requet  a  supplemental 
order  authorizing  the  issuance  of  that 
security. 

4.  Intrasystem  Financing 

a.  General 

NCE  requests  authority  to  provide 
financing  to  the  Subsidiaries  and  the 
Subsidiaries  propose  to  provide 
financing  to  other  Subsidiaries  in 
aggregate  principal  amoimt  of  up  to 
$500  million  outstanding  at  any  one 
time,  exclusive  of  financing  that  is 
exempt  imder  rule  45(b)  or  rule  52. 
These  financings  will  generally  be  in  the 
form  of  cash  capital  contributions,  open 
account  advances,  inter-company  loans, 
and/or  capital  stock  purchases. 
Intrasystem  financing  will  provide 
funds  for  general  corporate  piu'poses 
and  other  working  capital  requirements, 
investments  and  capital  expenditures. 
NCE  or  the  lending  Subsidiary  will 
determine,  at  its  discretion,  how  much 
financing  to  give  each  borrowing 
Subsidiary  as  its  needs  dictate  during 
the  Authorization  Period. 

b.  Guarantees 

NCE  requests  auhtority  to  enter  into 
guarantees  and  provide  other  forms  of 
credit  support  ("NCE  Guarantees")  for 
obligations  of  any  Subsidiary  in  an 
aggregate  principal  amount  not  to 


exceed  $800  million  at  any  one  time 
outstanding,  exclusive  of  any  guarantees 
or  other  forms  of  credit  support  that  are 
exempt  under  rule  45(b);  provided, 
however,  that  if  and  when  PSCCC 
becomes  a  direct  subsidiary  of  NCE, 
NCE  may  provide  guarantees  and  other 
forms  of  credit  support  in  an  aggregate 
amount  not  to  exceed  $850  million 
("NCE  Guarantee  Limitation"). 

In  addition,  the  Subsidiaries  request 
authority  to  issue  guarantees  and  other 
forms  of  credit  support  ("Subsidiary 
Guarantees,"  and  together  with  NCE 
Guarantees,  "Guarantees")  for 
obligations  of  other  Subsidiaries  in  an 
aggregate  principal  amount  not  to 
exceed  $100  million  at  any  one  time 
outstanding,  exclusive  of  guarantees 
that  are  exempt  under  rule  45(b)  and 
rule  52  ("Subsidiary  Guarantee 
Limitation").  Applicants  propose  that 
the  amount  of  NCE  Guarantees  and 
Subisidiary  Guarantees  outstanding  at 
any  one  time  not  be  coimted  against  the 
aggregate  limits  proposed  in  this  filing 
for  external  financings  or  intrasystem 
financing. 

5.  Hedge  Transactions 

NCE  and,  to  the  extent  not  exempt 
under  rule  52,  the  Subsidiaries  request 
authority  to  enter  into  hedging 
transactions  (Interest  Rate  Hedges") 
with  respect  to  existing  indebtedness  of 
these  companies  in  order  to  manage  and 
minimize  interest  rate  costs.  Interest 
Rate  Hedges  would  only  be  entered  into 
with  counterparties  which  either  have 
senior  debt  ratings,  or  are  owned  by 
companies  that  have  senior  debt  ratings, 
equal  to  or  greater  than  BBB,  as 
published  by  Standard  and  Poor's 
Rating  Group,  or  an  equivalent  rating 
from  Moody's  Investors  Service,  Fitch 
Investor  Service  or  Duff  &  Phelps. 
Interest  Rate  Hedges  will  involve  the 
use  of  financial  instruments  commonly 
used  in  today's  capital  markets,  such  as 
Interest  rate  swaps,  caps,  collars  floors, 
and  structured  notes  (i.e.,  debt 
instrument  in  which  the  principal  and/ 
or  interest  payments  are  indirectly 
linked  to  the  value  of  an  underlying 
asset  or  index),  or  transactions  involving 
the  purchase  or  sale,  including  short 
sales,  of  U.S.  Treasury  securities. 

NCE  and  the  Subsidiaries  also  request 
authority  to  enter  into  Interest  Rate 
Hedges  with  respect  to  anticipated  debt 
issuances  in  order  to  lock-tn  current 
interest  rates  and/or  manage  interest 
rate  risk  exposure.  These  transactions 
would  use:  (i)  a  forward  sale  of  U.S. 
Treasury  futures  contracts,  U.S. 
Treasury  securities  and/or  a'  forward 
swap  (each  a  "Forward  Sale"),  (ii)  the 
purchase  of  put  options  on  U.S. 
Treasury  seciuities  (a  "Put  Options 


Purchase"),  (iii)  a  Put  Options  Purchase 
in  combination  with  the  sale  of  call 
options  on  U.S.  Treasury  securities  (a 
"Zero  Cost  Collar"),  (iv)  transactions 
involving  the  purchase  or  sale, 
including  short  sales,  of  U.S.  Treasury 
securities,  or  (v)  some  combination  of  a 
Forward  Sale,  Put  Options  Purchase, 
Zero  Cost  Collar  andi/or  other  derivative 
or  cash  transactions,  including 
structured  notes,  caps  and  collars. 

6.  Financing  Subsidiaries 

NCE  and  the  Subsidiaries  request 
authority  to  acquire,  directly  or 
indirectly,  the  equity  seciuities  of  one  or 
more  corporations,  trusts,  partnerships 
or  other  entities  created  specifically  for 
the  purpose  of  facilitating  the  financing 
of  the  activities  of  NCE  and  the 
Subsidiaries.  The  Financing 
Subsidiaries  would  issue  long  term  debt 
or  equity  to  third  parties  and  transfer 
the  proceeds  of  these  financings  to  NCE 
or  associate  companies  in  the  NCE 
holding  company  system.  If  the  direct 
parent  of  a  Financing  Subsidiary  is 
authorized  in  this  or  nay  subsequent 
proceeding  to  issue  long  term  debt  or 
equity  securities  of  a  type  similar  to  that 
issued  by  the  Financing  Subsidiary, 
then  the  amount  of  those  securities 
issued  by  that  Financing  Subsidiary   . 
would  count  against  the  limitation 
applicable  to  its  parent  for  those 
securities.  In  these  cases,  however, 
Guarantees  entered  into  by  the  parent 
with  respect  to  those  securities  would 
not  count  against  the  NCE  Guarantee 
Limitation  or  the  Subsidiary  Guarantee 
Limitation,  as  the  case  may  be.  If  the 
parent  is  not  authorized  in  this  or  in  a 
subsequent  proceeding  to  issue  long 
term  debt  or  an  equity  seciuity  similar 
in  type  to  the  security  issued  by  its 
Financing  Subsidiary,  then  any 
Guarantee  not  exempt  under  rule  45  or 
52  that  is  entered  into  by  the  parent  for 
those  securities  would  count  against  the 
NCE  Guarantee  Limitation  or  Subsidiary 
Guarantee  Limitation,  as  the  case  may 
be. 

7.  Intermediate  Subsidiaries 

NCE,  Enterprises  *  and  Enterprises' 
subsidiaries  request  authority  to  acquire 
the  equity  securities  of  one  or  more 
intermediate  subsidiaries  ("Intermediate 
Subsidiaries")  organized  for  the  purpose 
of  acquiring,  financing,  and  holding  the 
securities  of  one  or  more  Nonutility 
Subsidiaries.  The  Intermediate 
Subsidiaries  may  also  provide 
management,  achninistrative,  project 


■'Enterprises  serves  as  an  intermediate  holding 
company  for  certain  of  NCE's  nonutility 
subsidiaries  and  investments. 
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developmen  t 
these  NonuUl 


8.  Payment 


and  operating  services  to 
lity  Subsidiaries. 

'pf  Dividends  Out  of  Capital 
and  Vneam  ed  Surplus 

Enterprises  and  any  direct  or  indirect 
subsidiary  of  Enterprises  request 
authority  tojpay  dividends  out  of  capital 
and  unearned  surplus  to  the  extent 
allowed  under  applicable  law  and  under 
the  terms  oflany  credit  or  security 
instruments  to  which  they  may  he 
parties. 

9.  Exemption  From  Section  13(b) 

Certain  Npnutility  Subsidiaries  ^  are 
currently  ai^thorized,  by  order  dated 
August  1. 1^97  (HCAR  No.  26748).  to 
provide  services  and  goods  at  fair 
market  pricAs  to  associate  companies 
that  are  EWGs.  FUCOs  or  qualifying 
facilities  ("UFs"),  subject  to  certain 
restrictions.  NCE  and  the  Nonutility 
Subsidiaries  now  wish  to  expand  the 
scope  of  thi|  exemption  in  two  respects. 
First,  those  Subsidiaries  which  may  sell 
services  or  goods  under  an  exemption 
from  the  coft  standard  of  section  13(b) 
to  associate  inonutility  companies  would 
be  expanded  to  also  include  all 
Nonutility  Subsidiaries.  Second,  NCE 
wishes  to  expand  the  categories  of 
Nonutility  Subsidiaries  to  which 
services  and  goods  may  be  sold  to  also 
include  exempt  telecommunications 
companies  ("ETCs"),  subsidiaries 
formed  under  rule  58  ("Rule  58 
Subsidiariel"),  and  other  Nonutility 
Subsidiaries  that  do  not  derive  any  part 
of  their  income  from  sales  of  goods  or 
services  to  ^y  of  the  Utility 
Subsidiaries 

Accordin^y,  NCS  and  the  Nonutility 
Subsidiariel  request  an  exemption 
imder  section  13(b)  of  the  Act  to  provide 
goods  and  services  to  any  associate 
company  (ai  "Client  Company")  at  fair 
market  prices,  if: 

(i)  The  Client  Company  is  a  FUCO  or 
foreign  EWG  which  derives  no  part  of 
its  income,  directly  or  indirectly,  from 
the  generation,  transmission,  or 
distribution  of  electric  energy  for  sale 
within  the  (United  States; 

(ii)  The  Client  Company  is  an  EWG 
which  sells  electricity  at  market-based 
rates  whichj  have  been  approved  by  the 
Federal  Enargy  Regulatory  Commission 
("FERC"),  provided  that  Xhe  purchaser 
is  not  a  Utilty  Subsidiary; 

(iii)  The  Client  Company  is  a  QF 
within  the  gleaning  of  the  Public  Utility 
Regulatory  f  olicy  Act  of  1978 
("PURPA")  that  sells  electricity 
exclusively  (a)  at  rates  negotiated  at 


•These  inclu  de  NCS.  UEC,  Quixx,  Quixx  Power 
Services.  Inc..  Universal  Utility  Services  Company. 
Precision  Resource  Company,  e  prime,  e  prime 
Operating.  IncJand  ep3,  LP. 


arms'  length  to  one  or  more  industrial 
or  commercial  customers  purchasing 
that  electricity  for  their  own  use  and  not 
for  resale,  and/or  (b)  to  an  electric  utility 
company  other  than  a  Utility  Subsidiary 
at  the  purchaser's  "avoided  cost"  as 
determined  in  accordance  with  the 
regulations  under  PURPA; 

(iv)  The  Client  Company  is  a  domestic 
EWG  or  QF  that  sells  electricity  at  rates 
based  upon  its  cost  of  service,  as 
approved  by  FERC  or  any  state  public 
utility  commission  having  jurisdiction, 
provided  that  the  purchaser  is  not  a 
Utility  Subsidiary;  or 

(v)  The  Client  Company  is  an  ETC,  a 
Rule  58  Subsidiary,  or  a  Nonutility 
Subsidiary  that  does  not  derive  any  part 
of  its  income  from  sales  of  goods, 
services  or  other  property  to  a  Utility 
Subsidiary. 

For  the  Commission  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 

|FR  Doc.  99-2894  Filed  2-&-99;  8:45  am] 
BILUMQ  COOC  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReleaM  No.  35-26972] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Acf') 

February  1, 1999. 

Notice  is  hereby  given  that  the 
following  filings(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
applications(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transactions(s)  summarized  below.  The 
application(s)  and/ or  declaration(s)  and 
any  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
March  5, 1999,  to  the  Secretary, 
Seciirities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarants(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  should 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 


requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  March  5, 1999,  the  application(s) 
and/or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Ameren  Corporation,  et  al. 

170-91331 

Ameren  Corporation  ("Ameren"),  a 
registered  holding  company.  Union 
Electric  Company  ("UE"),  an  electric 
and  gas  utility  subsidiary  company  of 
Ameren,  Union  Electric  Development 
Company,  a  wholly  owned  nonutility 
subsidiary  company  of  UE,  and  Ameren 
Services  Company  ("AMS"),  Ameren's 
service  company,  all  located  at  1901 
Chouteau  Avenue,  St.  Louis,  Missouri 
63103,  Central  Illinois  Public  Service 
Company,  an  electric  and  gas  utility 
subsidiary  company  of  Ameren  and 
CIPSCO  Investment  Company,  a 
nonutility  subsidiary  company  of 
Ameren,  both  located  at  607  East 
Adams,  Springfield,  Illinois  62739,  and 
Electric  Energy  Incorporated,  an  indirect 
electric  utility  generating  subsidiary  of 
Ameren,  located  at  2100  Portland  Road, 
Joppa,  Illinois  62953  have  filed  a  post- 
effective  amendment  under  sections 
6(a),  7, 12(b),  32  and  33  of  the  Act  and 
rules  42,  45,  53  and  54  thereunder. 

By  order  dated  March  13, 1998  (HCAR 
No.  26841)  ("Financing  Order"),  among 
other  things,  Ameren  was  authorized, 
through  February  27,  2003 
("Authorization  Period")  to:  (1)  issue 
and  sell  up  to  15  million  shares  of 
common  stock  ("Common  Stock");  (2) 
issue  commercial  paper  and/or  other 
short-term  debt  ("Short-Term  Debt")  in 
an  aggregate  amount  not  to  exceed  $300 
million  at  any  one  time  outstanding; 
and  (3)  provide  guarantees  and  similar 
credit  support  ("Guarantees")  to  its 
nonutility  subsidiaries  in  an  aggregate 
amount  not  to  exceed  $300  million  at 
any  one  time  outstanding.  The 
Commission  also  reserved  jurisdiction 
over  the  issuance  and  cunount  of  other 
tjrpes  of  securities  pending  completion 
of  the  record.  Ameren  now  proposes, 
through  the  Authorization  Period,  to:  (1) 
increase  the  issuance  and  sale  of 
common  stock  to  25  million  shares;  (2) 
increase  its  Short-Term  E)ebt  up  to  an 
aggregate  amount  not  to  exceed  $1.5 
billion  at  any  one  time  outstanding;  and 
(3)  increase  its  Guarantees  on  behalf  of 
nonutility  subsidiaries  up  to  an 
aggregate  amount  not  to  exceed  $1 
billion  at  any  one  time  outstanding.  All 
other  terms,  conditions  and  restrictions 
applicable  to  the  Common  Stock,  Short- 
Term  E)ebt  and  Guarantees,  as  set  forth 
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in  the  Financing  Order,  remain 
unchanged. 

In  adaition,  Ameren  requests  that  the 
Commission  release  jurisdiction 
reserved  in  the  Financing  Order  to  issue 
and  sell  unsecured  debentures 
("Debentures"),  through  the 
Authorization  Period,  in  an  amount  not 
to  exceed  $300  million.'  Ameren 
represents  that  the  aggregate  principle 
amount  of  Debentures  and  Short-Term 
debt  outstanding  will  not  at  any  time 
exceed  $1.5  billion. 

The  Etebentures  will  be  issued  under 
an  indenture  ("Indenture")  to  be  entered 
into  between  Ameren  and  a  national 
bank,  as  trustee,  including  any 
successor  trustee  appointed  under  the 
Indenture,  with  a  supplemental 
indenture  ("Supplemental  Indenture") 
to  be  executed  in  respect  of  each 
separate  offering  of  one  or  more  series 
of  Debentures. 

Ameren  contemplates  that  the 
Debentures  would  be  issued  and  sold 
directly  to  one  or  more  purchasers  in 
privately  negotiated  transactions;  or,  to 
one  or  more  investment  banking  or 
underwriting  firms  or  other  entities  who 
would  resell  the  Debentures;  or,  to  the 
public  through  underwriters  selected  by 
negotiation  or  competitive  bidding  or 
through  selling-agents  acting  either  as 
agent  or  as  principal  for  resale  to  the 
public  either  directly  or  through  dealers. 

The  maturity  dates,  interest  rates, 
redemption  and  sinking  fund  provisions 
and  conversion  features,  if  any,  with 
respect  to  the  Debentures  of  a  particular 
series,  as  well  as  any  associated 
placement,  underwriting  or  selling  agent 
fees,  commissions  or  discoimts,  if  any, 
will  be  established  by  negotiation  or 
competitive  bidding  and  reflected  in  the 
applicable  Supplemental  Indenture  and 
purchase  agreement  or  underwriting 
agreement  setting  forth  the  terms. 
Ameren,  however,  will  not  issue  and 
sell  any  Debenture  at  interest  rates  in 
excess  of  those  generally  obtainable  at 
the  time  of  pricing  or  repricing  of 
Debentures  for  securities  having  the 
same  or  reasonably  similar  maturities 
and  having  reasonably  similar  terms, 
conditions  and  features  issued  by  utility 


>  The  Debentures  (a)  may  be  convertible  into  any 
other  securities  of  Ameren,  (b)  will  have  maturities 
ranging  from  one  to  40  years,  (c)  may  be  subject  to 
optional  and/or  mandatory  redemption  In  whole  or 
in  part,  at  par  or  at  various  premiums  above  the 
principle  amount,  (d)  may  be  entitled  to  mandatory 
or  optional  sinking  fund  provisions,  (e)  may 
provide  for  reset  of  the  coupon  under  a  remarketing 
arrangement,  and  (f)  may  be  called  from  existing 
investors  by  a  third  party.  In  addition,  Ameren  may, 
from  time  to  time,  defer  the  payment  of  interest  on 
the  Debentures  of  one  or  more  series  (which  may 
be  fixed  or  floating  or  "multi-modal"  debentures, 
i.e.,  debentures  where  the  interest  is  periodically 
reset,  alternating  between  fixed  and  floating  interest 
rates  for  each  rest  period). 


companies  or  utility  holding  companies 
of  the  same  or  reasonably  comparable 
credit  quality,  as  determined  by  the 
competitive  capital  markets.^ 

Ameren  also  seeks  modification  of  the 
use  of  proceeds  authorized  in  the 
Financing  Order  to  permit  the 
acquisition  of  one  or  more  exempt 
wholesale  generators  ("EWG")  or 
foreign  utility  companies  ("FUCO"). 
Ameren  represents  that  "aggregate 
investment"  used  to  acquire  EWGs  or 
FUCOs  will  not  exceed  50%  of 
Ameren's  "consolidated  retained 
earnings."  ^At  September  30, 1998, 
Ameren's  consolidated  retained 
earnings  were  approximately  $1.53 
billion. 

Ameren  further  represents  that  it  will 
not  seek  to  recover,  Uirough  ihe  rates  of 
the  utility  subsidiaries,  any  losses  that 
it  may  sustain  in  respect  of  any 
investment  in  an  EWG  or  FUCO. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  99-2895  Filed  2-5-99;  8:45  am) 
BILUNO  CODE  W10-01-M 


SELECTIVE  SERVICE  SYSTEM 

Form  Submitted  to  the  Office  of 
Management  and  Budget  for  Extension 
of  Clearance 

The  following  form,  to  be  used  only 
in  the  event  that  inductions  into  the 
armed  services  are  resumed,  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  the  extension  of 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S. 
Chapter  35): 

SSS-9 

Title:  Registrant  Claim  Form. 

Purpose:  Form  is  used  to  submit  a 
claim  for  postponement  of  induction  or 
reclassification. 

Respondents:  Registrants  filing  claims 
for  either  postponement  or 
reclassification. 

Frequency:  One-time. 

Burden:  The  reporting  burden  is  five 
minutes  or  less  per  individual. 

Copies  of  the  above  identiQed  form 
can  be  obtained  upon  written  request  to 
Selective  Service  System,  Reports 


2  Ameren  represents  that  it  will  not,  without  prior 
Commission  approval,  issue  any  Debentures  that 
are  not  at  the  time  of  original  issuance  rated  at  least 
investment  grade  by  a  nationally  recognized 
statistical  rating  organization. 

'Both  "aggregate  investment"  and  "consolidated 
retained  earnings"  are  defmed  in  Rule  53(a)  of  the 
Act. 


Clearance  Officer,  1515  Wilson 
Boulevard,  Arlington,  Virginia,  22209- 
2425. 

Written  comments  and 
recommendations  for  the  proposed 
extension  of  clearance  of  the  form 
should  be  sent  within  60  days  of 
publication  of  this  notice  to  Selective 
Service  System,  Reports  Clearance 
Officer,  1515  Wilson  Boulevard, 
Arlington,  Virginia,  22209-2425. 

A  copy  of  the  comments  should  be 
sent  to  the  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer,  Selective  Service  System,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3235, 
Washington,  D.C.  20503. 

Dated:  January  29, 1999. 
Gil  Coronado, 
Director 

IFR  Doc.  99-2944  Filed  2-5-99;  8:45  am) 
MLUNQ  CODE  W1S-01-M 


SELECTIVE  SERVICE  SYSTEM 

Forms  Submitted  to  the  Office  of 
Management  and  Budget  for  Extension 
of  Clearance 

The  following  forms  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  extension  of 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S. 
Chapter  35): 

SSS  Fonn  No.  and  Title 

SSS  Form  152,  Alternative  Service 

Employment  Agreement 
SSS  Form  153,  Employer  Data  Sheet 
SSS  Form  156,  Skills  Questionnaire 
SSS  Form  157.  Ahemative  Service  Job 

Data  Form 
SSS  Form  160,  Request  for  Overseas  Job 

Assignment 
SSS  Form  163,  Employment  Verification 

Form 
SSS  Form  164,  Alternative  Service 

Worker  Travel  Reimbursement 

Request 
SSS  Form  166,  Claim  for 

Reimbursement  for  Emergency 

Medical  Care 

Copies  of  the  above  identified  forms 
can  be  obtained  upon  written  request  to 
the  Selective  Service  System,  Reports 
Clearance  Officer,  1515  Wilson 
Boulevard,  Arlington,  Virginia  22209- 
2425. 

No  changes  have  been  made  to  the 
above  identified  forms.  OMB  clearance 
is  limited  to  requesting  a  three-year 
extension  of  the  current  expiration 
dates. 

Writwn  comments  should  be  sent 
within  60  days  after  the  publication  of 
this  notice  to:  Selective  Service  System, 
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Reports 

Boulevard, 

2425. 


Clearance  Officer,  1515  Wilson 
Arlington,  Virginia  22209- 


A  copy  of  the  comments  should  be 
sent  to  Offi  :e  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer.  Selective  Service  System,  Office 
of  Managerient  and  Budget,  New 
Executive  Office  Building,  Room  3235, 
Washingtoi  I,  D.C.  20435. 


Dated:  January  29, 1999. 
Gil  Coronado, 
Director. 

(FR  Doc.  99-2945  Filed  2-5-99;  8:45  am) 
BILUNO  C006  801S-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Notice  of  District  Office  Name  Changes 

AGENCY:  U.S.  Small  Business 
Administration. 


ACTION:  Notice  of  district  office  name 
changes. 

SUMMARY:  The  U.S.  Small  Business 
Administration  has  changed  the  names 
of  the  following  district  offices  in  order 
to  more  accurately  reflect  the  broad 
geographic  areas  that  they  serve. 


Old  Name 

Casper  Distrjct:  100  E.  B  Street.  Rm.  4001,  Casper,  WY  82601  .. 
Denver  District:  721  19th  Street.  Suite  426  Denver,  CO  80202  .... 
Fargo  District:  657  2nd  Avenue,  N.,  Room  219  Fargo,  ND  58102 


New  Name 


Distr^t:  301  S.  Park,  Room  334  Helena,  MT  59626 

Ci^  District  125  3.  State  Street,  Room  2237  Salt  Lake  City, 


Helena 
Salt  Lake 

UT  84138. 
Sioux  Falls  Cistrict:  110  South  Phillips  Avenue  Sioux  Falls,  SD  57102  .. 


Wyoming  District:  100  E.  B  Street,  Rm.  4001,  Casper,  WY  82601 
Cokxado  District:  721  19th  Street,  Suite  426  Denver,  CO  80202 
North  Dakota  District:  657  2nd  Avenue,  N.,  Room  219  Fargo,  ND 

58102 
Montana  District:  301  S.  Park,  Room  334  Helena.  MT  59626 
Utah  District:  125  S.  State  Street,  Room  2237  Salt  Lake  City,  UT 

84138 
South  Dakota  District:  110  South  Phillips  Avenue  Sioux  Falls,  SD 

57102 


DATE: 


February  8,  1999. 
INFORMATION  CONTACT:  Jo 
Vfechten, 202-205-6808. 


29.  1999. 
Vechten. 

Administrator  for  Field 


EFFECTIVE 
FOR  FURTH^ 
Ann  Van 

Dated:  January 
Jo  Ann  Van 
Acting  Assodfate 
Operations. 
|FR  Doc.  99-b916  Filed  2-5-99:  8:45  am 

BILUNG  COOE  902S-01-P 


TENNESSEE  VALLEY  AUTHORITY 

Temiinatioh  of  Environmental  Impact 
Statement  Process:  Proposed  Exercise 
of  Option  Purchase  Agreement  With 
LSP  Energy  Limited  Partnership  for 
Supply  of  Eloctric  Energy 

agency:  Tehnessee  Valley  Authority. 
ACTION:  Notice. 

SUMMARY:  Jhe  Tennessee  Valley 
Authority  it  announcing  that  it  is 
terminating^the  environmental  impact 
statement  (EIS)  for  the  Proposed 
Exercise  of  Option  Purchase  Agreement 
With  LSP  ^ergy  Limited  Partnership 
for  Supply  of  Electric  Energy. 
FOR  FURTHEf^  INFORMATION  CONTACT:  Greg 
Askew,  NEt'A  Administration, 
Tennessee  yalley  Authority,  400  West 
Summit  Hill  Drive,  Mail  Stop  WT  8C- 
K,  Knoxvilje,  Tennessee  37902,  423- 
632-6418  qr  gaskevkr@tva.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Tennessee  Valley  Authority  (TVA)  no 
longer  holds  an  option  to  purchase 
electric  po\  tet  from  the  proposed  power 
constructed  by  L.S.  Power 
at  Batesville,  Mississippi. 


plant  to  be 
and  locatec 
As  a  conse(  uence,  TVA  is  terminating 


the  environmental  impact  statement 
associated  with  L.S.  Power's  proposed 
power  plant  at  Batesville.  A  Notice  of 
Intent  to  prepare  this  EIS  was  published 
in  the  Federal  Register  on  August  14, 
1996,  pages  42299-42300.  A  Notice  of 
Availability  of  a  draft  EIS  (EIS  No. 
970181)  was  published  by  the 
Environmental  Protection  Agency  in  the 
Federal  Register  on  May  23,  1997  page 
28469-28470. 

Dated:  January  28, 1999. 
Kathryn  J.  Jackson, 

Executive  Vice  President.  Resource  Group. 
(FR  Doc.  99-2854  Filed  2-5-99;  8:45  am] 

BILLING  COOE  8120-Oe-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Application  of  Sun  Jet  International, 
inc.,  for  Fitness  Redetermination 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  order  to  show  cause 
(Order  99-2-17)  Docket  OST-98-3957. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Sun  Jet 
International,  Inc.,  fit,  willing,  and  able, 
to  resume  interstate  passenger  charter 
air  transportation  operations. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
February  12, 1999. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
OST-9&-3957  and  addressed  to  the 


Department  of  Transportation  Dockets 
(SVC-124.3,  Room  PL-401),  400 
Seventh  Street.  SW,  Washington,  DC 
20590,  and  should  be  served  upon  the 
parties  listed  in  Attachment  A  to  the 
order. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Delores  King,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401).  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW..  Washington.  DC 
20590,  (202)  366-2343. 

Dated:  February  2, 1999. 
Charles  A.  Hunnicutt, 

Assistant  Secretary  for  Aviation  and 

International  Affairs. 

|FR  Doc.  99-2840  Filed  2-5-99;  8:45  am] 

BILUNG  CODE  4»10-a2-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
pjSCG-1 998-3584] 

Proposed  Modernization  of  the  Coast 
Guard  National  Distress  System 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  the  availability  of  the 
finding  of  no  significant  impact  (FONSI) 
for  the  National  Distress  System 
Modernization  Project  (NDSMP). 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act  and 
the  Council  of  Environmental  Quality 
Regulations,  the  Coast  Guard  has 
approved  its  Programmatic 
Environmental  Assessment  (PEA)  for 
the  National  Distress  System 
Modernization  Project  (NDSMP).  Based 
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on  the  final  PEA,  the  Coast  Guard  makes 
a  finding  of  no  significant  impact 
(PONS!)  for  the  proposed  NDSMP 
Action. 

ADDRESSES:  The  PONSI  and  final  PEA 
are  available  for  inspection  or  copying 
at  the  Docket  Management  Facility,  U.S. 
Department  of  Transportation,  Room  PL 
401,  400  Seventh  Street  SW., 
Washington  DC.  between  the  hours  of  9 
a.m.  and  5  p.m.  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
number  to  the  Docket  Management 
Facility  is  (202)  366-9329.  You  may  also 
access  the  final  PEA  and  FONSI  on  the 
Internet  at  the  Web  Sites:  http:// 
dms.dot.gov  and  http:// 
ndsmp.spawar.navy.mil. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice,  contact  Mr. 
Gerald  Busch,  Commandant  (G-AIR), 
U.S.  Coast  Guard,  2100  Second  Street 
SW,  Washington,  DC.  20593-0001. 
telephone:  (202)  267-2643.  For 
questions  on  viewing  this  docket 
contact  Dorothy  Walker,  Chief,  Dockets, 
Department  of  Transportation, 
telephone  (202)  366-9329. 
SUPPLEMENTARY  INFORMATION:  The  final 
PEA  is  based  on  the  draft  PEA,  which 
was  published  in  the  Federal  Register 
on  June  5,  1998  (63  PR  30803),  and 
reflects,  as  appropriate,  comments 
received  on  the  diraft  PEA. 

Dated:  January  11, 1999. 
R.I.  CuHo, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Acquisition. 

(FR  Doc.  99-2972  Filed  2-5-99;  8:45  am) 

BH.UNO  CODE  4S10-15-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Intent  To  Prepare  a  Supplemental 
Environmental  Assessment  for  the 
Proposed  Actions  Related  to  the  Grand 
Canyon  National  Park  and  To  Conduct 
Scoping 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent;  request  for 
comment. 

SUMMARY:  The  FAA,  in  cooperation  with 
the  Department  of  the  Interior  (DOI), 
announces  its  intent  to  prepare  a 
Supplemental  Environmental 
Assessment  (EA)  pursuant  to  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  amended  and 
applicable  environmental  laws, 
regulations  and  orders.  This 
supplemental  EA  will  address  the 
following  proposed  actions:  1)  new  and 
modifications  to  existing  air  tour  routes 


for  commercial  aircraft  operating  in  the 
Special  Flight  Rules  Area  (SFRA)  in  the 
vicinity  of  Grand  Canyon  National  Park 
(GCNP),  identified  as  Special  Federal 
Aviation  Regulation  Number  50-2 
(SPAR  50-2);  2)  new  and  modifications 
to  the  airspace  in  the  SFRA;  and.  3)  a 
limitation  on  the  number  of  operations 
by  commercial  air  tour  aircraft  in  the 
SFRA.  These  actions  represent  concepts 
that  are  presently  under  consideration 
by  the  FAA.  Any  changes  to  the  airspace 
or  the  air  tour  routes  will  be  subject  to 
the  public  notice  and  comment 
procedures. 

DATES:  Written  comments  must  be 
received  on  or  before  March  5, 1999. 
Questions  concerning  the  supplemental 
EA  or  the  process  being  applied  by  the 
FAA  should  be  directed  to  William  J. 
Marx  at  the  address  listed  below  or  at 
(202)  267-3075. 

ADDRESSES:  Comments  on  this  Notice  of 
Intent  may  be  delivered  or  mailed,  in 
triplicate,  to:  Federal  Aviation 
Administration,  Attention;  William  J. 
Marx,  Air  Traffic  Airspace  Management, 
Environmental  Programs  Division, 
ATA-300,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591.  Comments 
my  be  examined  at  the  above  address 
between  9  a.m.  and  4  p.m.  weekdays, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Marx  in  writing  at  the  above 
addresser  via  telephone  at  (202)  267- 
3075. 

SUPPLEMENTARY  INFORMATION:  Based 
upon  further  discussions  with  interested 
parties  and  consultation  with  Native 
American  tribal  representatives,  the 
FAA  and  DOI  are  specifically 
considering  new  commercial  air  tour 
routes  in  the  Sanup  area  and  expanding 
the  Desert  View  Flight  Free  Zone  further 
east.  To  a  greater  degree  than  existing 
and  prior  proposed  commercial  air  tour 
routes,  these  proposed  actions  would 
minimize  impact  on  traditional  cultural 
properties  that  were  identified  during 
consultation  with  Native  American 
tribal  representatives  pursuant  to 
Section  106  of  the  National  Historic 
Preservation  Act.  The  scoping  process 
will  consist  of  a  public  comment  period 
for  involved  and  interested  agencies  and 
persons  to  submit  written  comments 
representing  the  concerns  and  issues 
they  believe  should  be  addressed  in  the 
supplemental  EA. 

Background 

On  May  12, 1997  (62  FR  38233;  May 
15,  1997)  the  FAA  issued  a  Notice 
proposing  to  modify  two  flight  ft^e 
zones  (FFZ)  within  GCNP  with  two 
corridors  through  the  FFZ.  On  July  10, 
1998  (63  FR  38233;  July  15,  1998)  the 


FAA,  in  consultation  with  DOI, 
withdrew  this  NPRM  because  the 
agencies  determined  not  to  proceed 
with  an  air  tour  route  in  the  vicinity  of 
National  Canyon  and  were  considering 
alternatives  to  this  route.  In  addition,  a 
companion  document  to  63  FR  38233 
was  published  in  the  Federal  Register 
that  amended  the  Notice  No.  96-15 
(Noise  Limitations  NPRM),  by  removing 
two  sections,  which  first  proposed  a 
National  Canyon  Corridor  (63  FR  38232; 
July  10,  1998).  For  a  comprehensive 
history  of  actions  taken  and  proposed 
between  December  1996  and  May  1997, 
please  see  the  NPRM  to  extend  SFAR 
50-2  (63  FR  67544;  December  7,  1998). 

The  Supplemental  EA 

Information,  data,  opinions,  and 
comments  obtained  throughout  the 
course  of  the  scoping  process  may  be 
used  in  the  preparation  of  the 
supplemental  EA.  The  purpose  of  this 
Notice  of  Intent  is  to  inform  the  public 
and  local.  State,  and  Federal 
government  agencies  that  a 
supplemental  EA  will  be  prepared.  Also 
to  provide  those  interested  with  an 
opportunity  to  present  their  opinions, 
comments,  information,  or  other 
relevant  observations  concerning 
alternatives  and  potential 
environmental  impacts  relating  to 
implementation  of  these  proposals, 
particularly  in  the  Sanup  area.  The 
proposed  actions  are  concepts  presently 
under  consideration  by  the  FAA  and 
DOI. 

There  is  currently  a  cap  on  the 
number  of  commercial  sightseeing 
aircraft  that  can  operate  in  the  SFRA  (61 
FR  69317;  December  31,  1996).  The 
FAA  is  also  considering  rulemaking  to 
establish  a  cap  on  the  number  of  flights 
that  these  sightseeing  aircraft  can 
operate. 

To  maximize  the  opportunities  for 
public  participation  in  this 
environmental  process,  the  FAA  will 
mail  copies  of  this  Notice  and  a  graphic 
(labeled  for  planning  purposes  only) 
showing  the  proposed  changes  to  the  air 
tour  routes  and  proposed  modifications 
to  the  airspace  to  those  parties  listed  in 
Appendix  A  of  the  October  17,  1997 
Written  Reevaluation.  The  graphic 
containing  the  proposed  air  tour  route 
changes  and  airspace  modifications  is 
not  being  published  in  today's  Federal 
Register  due  to  the  detail  on  the  charts. 
Again  these  proposed  actions  represent 
a  concept  presently  imder  consideration 
by  the  FAA  and  DOI.  Any  changes  to 
the  airspace  configuration  or  the  air  tour 
routes  will  be  subject  to  public  notice 
and  romment  procedures. 

In  addition,  the  FAA  will  utilize  for 
scoping  the  public  comments  on  the 
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Grand  Cany  on  Final  Rule,  the  Notice  of 
Availability  of  Proposed  Commercial 
Air  Tour  Routes,  and  the  Notice  of 
Proposed  Rulemaking  (NPRM),  each 
dated  December  31. 1996,  the  Notice  of 
Proposed  Rulemaking  for  Establishment 
of  Corridors  in  the  GCNP  SFRA  and  the 
Notice  of  Availability  of  Commercial  Air 
Tour  Routed,  both  dated  May  15,  1997. 
the  Notice  qf  Clarification  dated  October 
31. 1997,  thfe  Notice  of  Meeting 
[Flagstaff]  dkted  April  10.  1998  (63  FR 
18964;  April  15, 1998)  and  the  final 
Environmei^tal  Assessment  and  written 
reevaluatiods  prepared  in  support  of 
these  Notices  and  rulemaking 
dociunents.  i 

The  comqiercial  air  tour  routes  will  be 
issued  for  piiblic  comment  in  a  Notice 
of  Availability  of  Proposed  Air  Tour 
Routes  conourrently  with  Notices  of 
Proposed  Rmlemaking  for  the  airspace 
modificatio|i  and  limitation  on 
operations,  j 

The  FAA  |expects  to  issue  the 
supplemental  EA  in  the  summer  of 
1999,  concuirrently  for  public  comment 
with  these  documents.  The  FAA  plans 
to  provide  a  period  of  sixty  days  for 
public  conuhent  on  the  supplemental 
EA.  The  public  will  be  notified  about 
the  availability  of  the  supplemental  EA 
for  comment  through  the  Federal 
Register  and  other  appropriate  media. 

Any  persQn  may  have  meir  name 
added  to  th^  mailing  list,  receive  a  copy 
of  the  graphic  containing  the  proposed 
changes  and  modifications,  and/or 
obtain  a  copy  of  the  supplemental  EA 
when  it  becomes  available,  by 
submitting  <  i  request  to  the  FAA  contact 
identified  above. 

Issued  in  V  ashington.  D.C.  on  February  3. 
1999. 

VViHiam  J.  Mi  irx. 

Manager,  En\  ironmental  Programs  Division, 
Office  of  Air ',  'raffic  Airspace  Management. 
[FR  Doc.  99-;  934  Filed  2-5-99;  8:45  am) 
BILUNO  COOE  i  »10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administrafon 

[U.S.  DOT  Doicket  No.  NHTSA-99-6020] 

Reports,  Fdrms,  and  Record  Keeping 
Requirements 

AGENCY:  National  Highway  Traffic 
Safety  Adm  nistration  (NHTSA),  DOT. 
ACTION:  Reqjest  for  public  comment  on 
proposed  cc  llection  of  information. 


SUMMARY:  Bfefore  a  Federal  Agency  can 
collect  certain  information  fi'om  the 
public,  it  m  ist  receive  approval  from 
the  Office  o  Management  and  the 


Budget  (OMB).  Under  new  procedures 
established  by  the  Paperwork  Reduction 
Act  of  1995.  before  seeking  OMB 
approval.  Federal  Agencies  must  solicit 
pubUc  comment  on  proposed 
information  collections,  including 
extensions  and  reinstatements  of 
previously  approved  collections.  This 
document  describes  one  collection  of 
information  for  which  NHTSA  intends 
to  seek  OMB  approval. 

DATES:  Comments  must  be  received  on 
or  before  April  9,  1999. 

ADDRESSES:  Direct  all  written  comments 
to  U.S.  Department  of  Transportation 
Dockets,  400  Seventh  Street,  SW,  Plaza 
401,  Washington,  DC  20590.  Docket  No. 
NHTSA-99-5020. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Tremont.  Ph.D..  Contracting  Officer's 
Technical  Representative.  Office  of 
Research  and  Traffic  Records  {NTS-31), 
Washington,  DC  20290,  telephone  202- 
366-5587. 

SUPPt.EMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  publish  a  dociunent  in 
the  Federal  Register  providing  for  a  60- 
day  comment  period  and  to  allow  for 
consultation  with  affected  agencies  and 
members  of  the  public  concerning  each 
proposed  collection  of  information.  The 
OMB  has  promulgated  regulations 
describing  what  must  be  included  in 
such  a  document.  Under  OMB's 
regulations  (at  5  CFR  1320.8(d)),  an 
agency  must  ask  for  public  comment  on 
the  following: 

(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methods  and 
assumptions; 

(iii)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(iv)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses 

In  response  to  these  requirements, 
NHTSA  asks  for  public  comment  on  the 
following  proposed  collection  of 
information: 


National  Survey  of  Drinking  and 
Driving  Attitudes  and  Behavion  1999 

Type  of  Request — New  information 
collection  requirement. 

OMB  Clearance  Number — None. 

Form  Number — This  collection  of 
information  uses  no  standard  forms. 

Requested  Expiration  Date  of 
Approval— Febmaiy  28,  2000 

Summary  of  the  Collection  of 
Information 

In  1991,  NHTSA  conducted  the  first 
in  a  series  of  biennial  surveys  of  the 
driving-aged  public  (aged  16  or  older)  to 
identify  patterns  and  trends  in  public 
attitudes  and  behaviors  towards 
drinking  and  driving.  The  proposed 
study,  to  be  administered  in  the  3rd 
quarter  of  1999,  and  the  fifth  in  this 
series  of  biennial  surveys,  will  collect 
data  on  topics  included  in  the  first  four 
studies  (and  several  additional  topics), 
including:  frequency  of  drinking  and 
driving  and  of  riding  with  an  impaired 
driver,  ways  to  prevent  drinking  and 
driving,  enforcement  of  drinking  driving 
laws  including  the  use  of  sobriety 
checkpoints,  imderstanding  of  BAC 
levels  and  legal  limits,  and  crash  and 
injury  experience. 

The  survey  will  be  administered  by 
telephone  to  a  national  probability 
sample  of  the  driving  age  public  (aged 
16  years  or  older  as  of  their  last 
birthday).  Participation  by  respondents 
is  voluntary.  The  interview  is 
anticipated  to  average  20-25  minutes; 
for  non-drinkers  and  non-drivers  the 
interview  will  average  below  20 
minutes,  whil^  for  drinker-drivers  it 
will  average  slightly  over  20  minutes. 

Interviewers  will  use  computer 
assisted  telephone  interviewing  to 
reduce  survey  administration  time  and 
to  minimize  data  collection  errors.  A 
Spanish-language  questionnaire  and  bi- 
Ungual  interviewers  will  be  used  to 
reduce  language  barriers  to 
participation.  All  respondent's  results 
will  remain  anonymous  and  completely 
confidential.  Participant  names  are  not 
collected  during  the  interview  and  the 
telephone  number  used  to  reach  the 
respondent  is  separated  from  the  data 
record  prior  to  its  entry  into  the 
analytical  database. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use  of  the 
Information 

More  than  327.000  persons  were 
reported  injured  and  more  than  16,000 
persons  died  in  alcohol-related  motor 
vehicle  crashes  in  1997,  (Traffic  Safety 
Facts:  1997,  NHTSA-National  Center  for 
Statistics  and  Analysis).  NHTSA  is 
committed  to  the  development  of 
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effective  programs  to  reduce  the 
incidence  of  these  crashes.  In  order  to 
properly  plan  and  evaluate  programs 
directed  at  reducing  alcohol-impaired 
driving,  the  agency  needs  to 
periodically  update  its  knowledge  and 
understanding  of  the  pubUc's  attitudes 
and  behaviors  with  respect  to  drinking 
and  driving. 

The  Bndings  from  this  proposed 
collection  will  assist  NHTSA  in 
addressing  the  problem  of  alcohol- 
impaired  driving  and  in  formulating 
programs  and  recommendations  to 
Congress.  NHTSA  will  use  the  flndings 
to  help  focus  current  programs  and 
activities  to  achieve  the  greatest  benefit, 
to  develop  new  programs  to  decrease 
the  likelihood  of  drinking  and  driving 
behaviors,  and  to  provide  informational 
support  to  states,  localities,  and  law 
enforcement  agencies  that  will  aid  them 
in  their  efforts  to  reduce  drinking  and 
driving  crashes  and  injuries. 

Description  of  the  Likely  Respondents 
(Including  Estimated  Number,  and 
Proposed  Frequency  of  Response  to  the 
Collection  of  Information) 

Under  this  proposed  collection,  a 
telephone  interview  averaging 
approximately  20  minutes  in  length 
would  be  administered  to  each  of  6,000 
randomly  selected  members  of  the 
general  public  age  16  and  older.  The 
respondent  sample  would  be  selected 
from  all  50  states  plus  the  District  of 
Columbia.  Interviews  would  be 
conducted  with  persons  at  residential 
phone  numbers  selected  using  random 
digit  dialing.  No  more  than  one 
respondent  per  household  would  be 
selected,  and  each  sample  member 
would  complete  just  one  interview. 
Businesses  are  ineligible  for  the  sample 
and  would  be  not  be  interviewed. 

Estimate  of  the  Total  Annual  reporting 
and  Record  Keeping  Burden  Resulting 
From  the  Collection  of  Information 

NHTSA  estimates  that  respondents  in 
the  sample  would  require  an  average  of 
20  minutes  to  complete  the  telephone 
interview.  Thus,  the  number  of 
estimated  reporting  burden  on  the 
general  public  would  be  a  total  of  2000 
hours  for  the  proposed  survey.  The 
respondents  would  not  incur  any 
reporting  or  record  keeping  cost  from 
the  information  collection. 
Rose  A.  McMiuray, 

Associate  Administrator  for  Traffic  Safety 

Programs,  National  Highway  Traffic  Safety 

Administration. 

[FR  Doc.  99-3008  Filed  2-5-99;  8:45  am) 

BILUNG  CODE  4910-6»-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33707] 

Albany  Bridge  Company,  Inc.,  Georgia 
&  Florida  Railroad  Co.,  Inc.,  and  Live 
Oak,  Perry  &  Georgia  Railroad 
Company,  Inc. — Corporate  Family 
Transaction  Exemption — Gulf  &  Ohio 
Railways,  Inc. 

Albany  Bridge  Company,  Inc.,  Georgia 
&  Flo.ida  Railroad  Co.,  Inc.,  and  Live 
Oak,  Ferry  &  Georgia  Railroad  Company, 
Inc.  (Railroad  Companies),  and  Gulf  & 
Ohio  Railways,  Inc.  (G&O),  have  jointly 
filed  a  notice  of  exemption.  The 
Railroad  Companies  and  G&O  are 
wholly  owned  by  Gulf  &  Ohio  Railways 
Holding  Co.,  Inc.  (Holding  Company), 
and  the  Holding  Company  is  wholly 
owned  by  H.  Peter  Claussen  and  Linda 
C.  Claussen.'  The  Railroad  Companies 
will  be  merged  into  G&O,  with  G&O  as 
the  surviving  corporation. 

The  transaction  was  scheduled  to  be 
consummated  on  or  shortly  after 
January  21,  1999. 

The  proposed  merger  is  intended  to 
consolidate  the  operations  of  the 
Railroad  Companies  and  G&O,  and  to 
eliminate  administrative  and  operating 
inefficiencies,  improve  service,  and  to 
improve  the  financial  viability  of  the 
surviving  corporation. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  fi-om  prior  review  and 
approval  under  49  CFR  1180.2(d)(3). 
The  parties  state  that  the  transaction 
will  not  result  in  adverse  changes  in 
service  levels,  significant  operational 
changes,  or  a  change  in  the  competitive 
balance  with  carriers  outside  the 
corporate  family. 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  1 1 324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  111  rail  carriers  only,  the 
Board,  imder  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction.  •» 


'  See  Abany  Bridge  Company,  Inc.,  Georgia  6- 
Florida  Railroad  Co.,  Inc.,  Gulf  6-  Ohio  Railways, 
Inc.,  Lexington  6-  Ohio  Railroad  Co.,  lnc„  Live  Oak. 
Perry  6-  Georgia  Railroad  Company,  Inc.,  Piedmont 
6-  Atlantic  Railroad  Co.,  Inc.,  Rocky  Mount  6- 
Western  Railroad  Co.,  Inc.,  Wiregrass  Central 
Railroad  Company,  Inc. — Corporate  Family 
Transaction  Exemption — Gulf  6-  Ohio  Railways 
Holding  Co.,  Inc.,  STB  Finance  Docket  No.  33576 
(STB  served  Apr.  10, 1998). 


If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33707,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  all 
pleadings  must  be  served  on  Jo  A. 
DeRoche,  Weiner,  Brodsky,  Sidman  & 
Kider,  P.C,  Suite  800.  1350  New  York 
Avenue,  NW.,  Washington,  DC  20005- 
4797. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.D0T.GOV." 

Decided:  January  29, 1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

jFR  Doc.  99-2666  Filed  2-5-99;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 
[Treasury  Directive  Numt>er  15-29] 

Delegation  of  Authority  to  the 
Commissioner,  United  States  Customs 
Service,  To  Investigate  Violations  of  18 
U.S.C.  §§1956  and  1957 

January  21.  1999. 

1 .  Purpose.  This  Directive  delegates  to 
the  Commissioner,  United  States 
Customs  Service,  authority  to 
investigate  violations  of  18  U.S.C. 
§§1956  and  1957. 

2.  Delegation.  By  virtue  of  the 
authority  vested  in  the  Secretary  of  the 
Treasury  by  18  U.S.C.  §§981,  1956(e) 
and  1957(e)  and  the  authority  delegated 
to  the  Under  Secretary  (Enforcement)  by 
Treasury  Order  (TO)  101-05.  there  is 
hereby  delegated  to  the  Commissioner. 
United  States  Customs  Service: 

a.  Investigatory  authority  over 
violations  of  18  U.S.C.  §  1956  or  1957 
involving  18  U.S.C.  §  §  542,  545,  549, 
659,  1461-63,  1465,  2251-52,  2314. 
2320,  and  2321;  19  U.S.C.  §  1590;  21 
U.S.C.  §  863;  offenses  under  §  1 1  of  the 
Export  Administration  Act  of  1979  (50 
U.S.C.  App.  §  2410);  offenses  under 
§  206  of  the  International  Emergency 
Economic  Powers  Act  (50  U.S.C. 
§  1705);  offenses  imder  §  16  of  the 
Trading  With  the  Enemy  Act  (50  U.S.C. 
App.  §  16);  and  offenses  under  §  38  of 
the  Arms  Export  Control  Act  (22  U.S.C. 
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§2778)  (rehiting  to  the  exportation, 
intrasit,  ten  porary  import,  or  temporary 
export  transactions). 

b.  Investi;  ;atory  authority  over 
violations  o  f  18  U.S.C. 

§  1956(a)(2)  B)(ii),  involving  a  reporting 
violation  m  der  31  U.S.C.  §  5316; 

c.  Investi]  ;atory  authority  over 
violations  o  f  18  U.S.C.  §  1956(a)(3) 
relating  to  v  iolations  within  the 
investigatoi  y  jurisdiction  of  the  U.S. 
Customs  Service  under  paragraphs  2.a. 
and  b.;  and 

d.  Seizun  i  and  forfeiture  authority  and 
related  autt  ority  under  18  U.S.C.  §  981 
relating  to  \  iolations  of  18  U.S.C.  §  1956 
or  1957  wit  lin  the  investigatory 
jurisdiction  of  the  Customs  Service 
under  para{  raphs  2.a.,  2.b.,  and  2.c.,  and 
seizure  authority  under  18  U.S.C.  §  981 
relating  to  iiy  other  violation  18  U.S.C. 
§  1956  or  15  57  if  the  bureau  with 
investigatoi  y  authority  is  not  present  to 
make  the  se  izure.  Property  seized  under 
18  U.S.C.  §  381  where  investigatory 
jurisdiction  is  with  another  bureau  not 
present  at  tlie  time  of  the  seizure  shall 
be  turned  oyer  that  bureau. 

3.  Forfeiture  Remission.  The 
Commissio|ier,  United  States  Customs 
Service,  is  Authorized  to  remit  or 
mitigate  forfeitures  of  property  valued  at 
not  more  than  $500,000  seized  pursuant 
to  paragraph  2.d. 

4.  Redete^ation.  The  authority 
delegated  by  this  directive  may  be 
redelegatedl 

5.  Coordihation: 

a.  If  at  any  time  during  an 
investigatioi  of  a  violation  of  18  U.S.C. 
§  1956  or  1^57,  the  U.S.  Customs 
Service  discovers  evidence  of  a  matter 
within  the  jurisdiction  of  another 
Treasury  bureau  or  office,  the  U.S. 
Customs  Service  shall  immediately 
notify  that  l^ureau  or  office  with 
investigatoVy  jurisdiction  of  the 
investigatioti  and  invite  that  bureau  or 
office  to  participate  in  the  investigation. 
The  Commissioner,  U.S.  Customs 
Service,  shall  attempt  to  resolve 
disputes  oyer  investigatory  jurisdiction 
with  other  Treasury  bureaus  at  the  field 
level  or,  in  the  case  of  the  Office  of 
Foreign  Assets  Control,  at  the 
headquarters  level. 

b.  The  Ui|der  Secretary  (Enforcement) 
shall  settle  dispute  that  cannot  be 
resolved  byj^ the  bureaus.  The  Under 
Secretary  (Enforcement)  shall  settle 
disputes  ovjer  investigatory  jurisdiction 
with  the  Internal  Revenue  Service  in 
consultation  with  the  Commissioner, 
Internal  Revenue  Service. 

c.  With  respect  to  matters  discovered 
within  the  investigatory  jurisdiction  of  a 
Departmen'  of  Justice  bureau  or  the 
Postal  Serv  ce,  the  U.S.  Customs  Service 


shall  adher  i  to  the  provisions  on  notice      bilung  code  48io-2s-m 


and  coordination  in  the  "Memorandum 
of  Understanding  Among  the  Secretary 
of  the  Treasury,  the  Attorney  General 
and  the  Postmaster  General  Regarding 
Money  Laundering  Investigations," 
dated  August  16, 1990,  or  any  such 
subsequent  memorandum  of 
understanding  entered  pursuant  to  18 
U.S.C.  §  1956(e)  or  1957(e). 

d.  With  respect  to  seiziire  and 
forfeiture  operations  and  activities 
within  its  investigative  jurisdiction,  U.S. 
Customs  Service  shall  comply  with  the 
policy,  procedures,  and  directives 
developed  and  maintained  by  the 
Treasury  Executive  Office  for  Asset 
Forfeiture.  Compliance  will  include 
adhering  to  the  oversight,  reporting,  and 
administrative  requirements  relating  to 
seizuire  and  forfeiture  contained  in  such 
policy,  procedures,  and  directives. 

6.  Ratification.  To  the  extent  that  any 
action  heretofore  taken  consistent  with 
this  Directive  may  require  ratification,  it 
is  hereby  approved  and  ratified. 

7.  Authorities: 

a.  18  U.S.C.  §§  542.  545,  659,  981, 
1461-1463,  1465,  1956,  1957,  2251-52, 
2314,  2320  and  2321. 

b.  19  U.S.C.  §1590. 

c.  21  U.S.C.  §863. 

d.  22  U.S.C.  §  2778. 

e.  31  U.S.C.  §5316. 

f.  50  U.S.C.  App.  §  16.  50  U.S.C.  1705. 
and  App.  2410. 

g.  TO  101-05,  "Reporting 
Relationships  and  Supervision  of 
Officials,  Offices  and  Bureaus, 
Delegation  of  Certain  Authority,  and 
Order  of  Succession  in  the  Department 
of  the  Treasury,"  dated  October  29, 1998 
or  successor  documents. 

h.  TO  102-14.  "  Delegation  of 
Authority  with  Respect  to  the  Treasury 
Forfeiture  Fund  Act  of  1992,"  dated 
January  10,  1995  or  successor 
documents. 

8.  Cancellation.  Treasury  Directive 
15-29,  "Delegation  of  Authority  to  the 
Commissioner,  United  States  Customs 
Service  to  Investigate  Violations  of  18 
U.S.C.  §§  1956  and  1957,"  dated 
September  11,  1995,  is  superseded. 

9.  Expiration  Date.  This  Directive 
shall  expire  three  years  from  the  date  of 
issuance  unless  superseded  or  canceled 
prior  to  that  date. 

10.  Office  of  Primary  Interest.  Office 
of  the  Under  Secretary  (Enforcement). 
James  E.  Johnson. 

Under  Secretary  (Enforcement). 

(FR  Doc.  99-2868  Filed  2-5-99;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 
[Treasury  Directive  Number  15-42] 

Delegation  of  Authority  to  ttie 
Commissioner,  Internal  Revenue 
Service,  To  Investigate  Violations  of  18 
U.S.C.  1956  and  1957 

January  21, 1999. 

1 .  Purpose.  This  Directive  delegates  to 
the  Commissioner,  Internal  Revenue 
Service  (IRS),  authority  to  investigate 
violations  of  18  U.S.C.  1956  and  1957. 

2.  Delegation.  By  virtue  of  the 
authority  vested  in  the  Secretary  of  the 
Treasury  by  18  U.S.C.  981, 1956(e), 
1957(e)  and  the  authority  delegated  to 
the  Under  Secretary  (Enforcement)  by 
Treasury  Order  (TO)  101-05,  there  is 
hereby  delegated  to  the  Commissioner, 
IRS: 

a.  Investigatory  authority  over 
violations  of  18  U.S.C.  1956  and  1957 
where  the  underlying  conduct  is  subject 
to  investigation  under  Title  26  or  under 
the  Bank  Secrecy  Act,  as  amended;  or  31 
U.S.C.  5311-5328  (other  than  violations 
of31  U.S.C.  5316); 

b.  Seizure  and  forfeiture  authority 
over  violations  of  18  U.S.C.  981  relating 
to  violations  of: 

(1)  31  U.S.C.  5313  and  5324;  and 

(2)  18  U.S.C.  1956  and  1957  which  are 
within  the  investigatory  jurisdiction  of 
IRS  pursuant  to  paragraph  2. a.;  and 

c.  Seizure  authority  relating  to  any 
other  violation  of  18  U.S.C.  1956  or 
1957  if  the  bureau  with  investigatory 
authority  is  not  present  to  make  the 
seizure.  Property  seized  under  18  U.S.C. 
981  where  investigatory  jurisdiction  is 
solely  with  another  bureau  not  present 
at  the  time  of  the  seizure  shall  be  turned 
over  to  that  bureau. 

3.  Forfeiture  Remission.  The 
Commissioner,  IRS,  is  authorized  to 
remit  or  mitigate  forfeitures  of  property 
valued  at  not  more  than  $500,000  seized 
pursuant  to  paragraph  2.b. 

4.  Redelegation.  The  authority 
delegated  by  this  directive  may  be 
redelegated. 

5.  Coordination. 

a.  If  at  any  time  during  an 
investigation  of  a  violation  of  18  U.S.C. 
1956  or  1957,  IRS  discovers  evidence  of 
a  matter  within  the  jurisdiction  of 
another  Treasury  bureau,  to  the  extent 
authorized  by  law,  IRS  shall 
immediately  notify  that  bureau  of  the 
investigation  and  invite  that  bureau  to 
participate  in  the  investigation.  The 
Commissioner,  IRS,  shall  attempt  to 
resolve  disputes  over  investigatory 
jurisdiction  with  other  Treasury  bureaus 
at  the  field  level. 

b.  The  Under  Secretary  (Enforcement) 
shall  settle  disputes  that  caimot  be 


Federal  Register/ Vol.  64,  No.  25 /Monday,  February  8,  1999 /Notices 


6135 


resolved  by  the  bureaus  in  consultation 
with  the  Commissioner,  IRS. 

c.  With  respect  to  matters  discovered 
within  the  investigatory  jurisdiction  of  a 
Department  of  Justice  bureau  or  the 
Postal  Service,  IRS  shall  adhere  to  the 
provisions  on  notice  and  coordination 
in  the  "Memorandum  of  Understanding 
Among  the  Secretary  of  the  Treasury, 
the  Attorney  General  and  the  Postmaster 
General  Regarding  Money  Laundering 
Investigations,"  dated  August  16,  1990, 
or  any  such  subsequent  memorandum  of 
understanding  entered  pursuant  to  18 
U.S.C.  1956(e)  or  1957(e). 

d.  With  respect  to  seizure  and 
forfeiture  operations  and  activities 
within  its  investigative  jurisdiction,  IRS 
shall  comply  writh  the  policy, 
procedures,  and  directives  developed 
and  maintained  by  the  Treasury 
Executive  Office  for  Asset  Forfeiture. 
Compliance  will  include  adhering  to  the 
oversight,  reporting,  and  administrative 
requirements  relating  to  seizure  and 
forfeitiu^  contained  in  such  policy, 
procedures,  and  directives. 

6.  Ratification.  To  the  extent  that  any 
action  heretofore  taken  consistent  with 
this  Directive  may  require  ratification,  it 
is  hereby  approved  and  ratified. 

7.  Authorities. 

a.  18  U.S.C.  981,  1956  and  1957. 

b.  31  U.S.C.  5311-5328  (other  than 
violations  of  31  U.S.C.  5316). 

c.  TO  101-05,  "Reporting 
Relationships  and  Supervision  of 
Officials,  Offices  and  Bureaus, 
Delegation  of  Certain  Authority,  and 
Order  of  Succession  in  the  Department 
of  the  Treasury,"  dated  October  29, 
1998,  or  successor  documents. 

d.  TO  102-14,  "Delegation  of 
Authority  with  Respect  to  the  Treasury 
Forfeiture  Fimd  Act  of  1992,"  dated 
January  10, 1995,  or  successor 
documents. 

8.  Cancellation.  Treasury  Directive 
15-42,  "Delegation  of  Authority  to  the 
Conunissioner,  Internal  Revenue  Service 
to  Perform  Functions  Under  the  Money 
Laundering  Control  Act  of  1986,  as 
amended,"  dated  September  11, 1995,  is 
superseded. 

9.  Expiration  Date.  This  Directive 
shall  expire  three  years  from  the  date  of 
issuance  unless  superseded  or  canceled 
prior  to  that  date. 

10.  Office  of  Primary  Interest.  Office 
of  the  Under  Secretary  (Enforcement). 
James  E.  Johnson, 

Under  Secretary  (Enforcement). 

[FR  Doc.  9*-2869  Filed  2-5-99;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
[Treasury  Order  Number  101-05] 

Reporting  Relationships  and 
Supervision  of  Officiais,  Offices  and 
Bureaus,  Delegation  of  Certain 
Authority,  and  Order  of  Succession  In 
the  Department  of  the  Treasury 

January  7, 1999. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Treasury,  including 
the  authority  vested  by  31  U.S.C.  321(b), 
and  Executive  Order  (E.O.)  11822,  dated 
December  10, 1974,  it  is  ordered  that: 

1.  The  Deputy  Secretary  shall  report 
directly  to  the  Secretary. 

2.  The  Chief  of  Staff  shall  report 
directly  to  the  Secretary  and  shall 
exercise  supervision  over  the  Director, 
Secretary's  Scheduling  Office,  and  the 
Executive  Secretary. 

3.  The  Executive  Secretary  shall 
report  directly  to  the  Chief  of  Staff  and 
shall  exercise  supervision  over  the 
functions  of  the  Executive  Secretariat 
Correspondence  Unit;  the  Office  of 
Public  Correspondence;  and,  for 
purposes  of  administrative  and 
managerial  control,  over  the  Special 
Assistant  to  the  Secretary  (National 
Security).  The  Special  Assistant  to  the 
Secretary  (National  Security)  shall 
report  to  the  Secretary  and  the  Deputy 
Secretary. 

4.  The  following  officials  shall  report 
through  the  Deputy  Secretary  to  the 
Secretary  and  shall  exercise  supervision 
over  those  officers  and  organizational 
entities  set  forth  on  the  attached 
organizational  chart: 

Under  Secretary  (International  Affairs) 
Under  Secretary  (Domestic  Finance) 
Under  Secretary  (Enforcement) 
General  Counsel 
Assistant  Secretary  (Legislative  Affairs 

and  Public  Liaison) 
Assistant  Secretary  (Public  Affairs) 
Assistant  Secretary  (Economic  Policy) 
Assistant  Secretary  (Tax  Policy) 
Assistant  Secretary  (Management)  and 

Chief  Financial  Officer 
Commissioner  of  Internal  Revenue 
Comptroller  of  the  Currency 
Director,  Office  of  Thrift  Supervision 

5.  The  Inspector  General  £md  the 
Treasury  Inspector  General  for  Tax 
Administration  shall  report  to  and  be 
under  the  general  supervision  of  the 
Secretary  and  the  Deputy  Secretary. 

6.  The  Assistant  Secretary 
(Management)  serves  as  the 
Department's  Chief  Financial  Officer 
pursuant  to  Chapter  9  of  Title  31, 
U.S.C,  and  serves  as  the  Department's 
Chief  Operating  Officer  for  purposes  of 
the  Presidential  Memorandum, 
"Implementing  Management  Reform  in 


the  Executive  Branch,"  dated  October  1, 
1993. 

7.  The  Deputy  Assistant  Secretary 
(Information  Systems)  reporting  to  the 
Assistant  Secretary  (Management)  and 
Chief  Financial  Officer  is  designated  as 
the  Department's  Chief  Information 
Officer  pursuant  to  Division  E  of  the 
Clinger-Cohen  Act  of  1996,  and  E.O. 
13011,  dated  July  16,  1996,  and  shall 
have  direct  access  to  the  Secretary  to  the 
extent  required  by  that  Act  and  related 
statutes. 

8.  The  Deputy  Secretary  is  authorized, 
in  that  official's  own  capacity  and  that 
onicial's  own  title,  to  perform  any 
functions  the  Secretary  is  authorized  to 
perform  and  shall  be  responsible  for 
referring  to  the  Secretary  any  matter  on 
which  action  would  appropriately  be 
taken  by  the  Secretary.  Any  action 
heretofore  taken  by  the  Deputy 
Secretary  in  that  official's  own  title  is 
hereby  affirmed  and  ratified  as  the 
action  of  the  Secretary. 

9.  The  Under  Secretaries,  the  General 
Counsel,  and  the  Assistant  Secretaries 
are  authorized  to  perform  any  functions 
the  Secretary  is  authorized  to  perform. 
Each  of  these  officials  will  ordinarily 
perform  under  this  authority  only 
functions  which  arise  out  of,  relate  to, 
or  concern  the  activities  or  functions  of, 
or  the  laws  administered  by  or  relating 
to,  the  bureaus,  offices,  or  other 
organizational  units  over  which  the 
incumbent  has  supervision.  Each  of 
these  officials  shall  perform  under  this 
authority  in  the  official's  own  capacity 
and  the  official's  own  title  and  shall  be 
responsible  for  referring  to  the  Secretary 
any  matter  on  which  action  would 
appropriately  be  taken  by  the  Secretary. 
Any  action  heretofore  taken  by  any  of 
these  officials  in  that  official's  own  title 
is  hereby  affirmed  and  ratified  as  the 
action  of  the  Secretary. 

10.  The  following  officials  shall,  in 
the  order  of  succession  indicated,  act  as 
Secretary  of  the  Treasury  in  case  of  the 
death,  resignation,  absence  or  sickness 
of  the  Secretary  and  other  officers 
succeeding  the  incumbent,  until  a 
successor  is  appointed,  or  until  the 
absence  or  sicluiess  shall  cease: 

a.  Deputy  Secretary; 

b.  The  following  individuals,  in  the 
order  of  the  date  on  which  they  were 
first  appointed  to  a  position  within  the 
Department  requiring  appointment  by 
the  President  by  and  with  the  advice 
and  consent  of  the  Senate: 

•  Under  Secretary  (International 
Affairs); 

•  Under  Secretary  (Domestic 
Finance);  and 

•  Under  Secretary  (Enforcement); 

c.  General  Counsel;  and 
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d.  Assistaat  Secretaries,  appointed  by 
the  President  with  Senate  confirmation, 
in  the  order  designated  by  the  Secretary. 

11.  Cancellation.  Treasury  Order  101- 
05,  "Reporti(ig  Relationships  and 
Supervision  of  Officials,  Offices  and 
Bureaus.  Del|egation  of  Certain 
Authority,  atd  Order  of  Succession  in 
the  Department  of  the  Treasury,"  dated 
October  29. '  998,  is  superseded  as  of 
this  date. 

12.  Office  jf  Primary  Interest.  Office 
of  Organizatj  onal  Improvement. 
Robert  E.  Rub|n, 

Secretary  of  the  Treasury. 
Attachment 
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Corrections 


Federal  Register 

Vol.  64.  No.  25 

Monday,  February  8,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  con-ections  are 
prepared  by  th*  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropnate  document  categories 
elsewhere  in  the  issue. 


FEDERAL  COMMUNICATIONS 
COMMISSKHi 

47  CFR  Part  t 
.  PB  Docl(et  No.  97-95;  FCC  98-336] 

Allocation  and  Designation  of 
Spectrum  for  Fixed-Satellite  and 
Wireless  Services  in  the  36.0-51.4  GHz 
Frequency  Band,  and  Allocation  of 
Spectrum  in  the  37.0-38.0  GHz  and 
40.0-40.5  GHz  Band  for  Government 
Operations 

Correction 

In  rule  document  99-974  beginning 
on  page  2585  !in  the  issue  of  Friday, 
January  15,  1§99,  make  the  following 
corrections: 

§2.106    [Corrected] 

1.  On  page  2588,  in  the  table,  in  the 
first  column,  under  40.0-40.5  GHz,  in 
the  third  andJourth  lines,  "space-to- 
Earth"  should  read  "Earth-to-space". 

2.  On  page  i589,  in  the  table,  in  the 
fifth  column.  Under  40.5-41.0  GHz, 
"Mobile"  should  be  added  under 
"Fixed". 

3.  On  the  same  page,  in  the  table,  in 
the  fifth  coluim,  under  41.0-42.5  GHz, 


"Fixed"  should  read  "FIXED"  and 
"mobile"  should  read  "MOBILE". 

4.  On  page  2590,  in  the  table,  in  the 
first  column,  under  46.9-47.0  GHz, 
"FIXED"  should  be  removed. 

5.  On  the  same  page,  in  the  table,  in 
the  fourth  column,  under  47.0-47.2 
GHz,  "AMATEUR-SATELLITE"  should 
be  removed. 

6.  On  the  same  page,  in  the  table,  in 
the  same  column,  under  50.4-51.4  GHz, 
"Mobile-Satellite"  should  read 
"MOBILE-SATELLITE". 

7.  On  the  same  page,  in  the  table,  in 
the  fifth  column,  under  46.9-47.0  GHz. 
"FIXED"  should  be  added  above 
"MOBILE". 

8.  On  the  same  page,  in  the  table,  in 
the  same  column,  under  47.0-47.2  GHz, 
"AMATEUR-SATELLITE"  should  be 
added  under  "AMATEUR". 

9.  On  the  same  page,  in  the  table,  in 
the  same  column,  under  50.4-51.4  GHz, 
"Mobile-Satellite"  should  read 
"MOBILE-SATELLITE". 

(FR  Doc.  C9-974  Filed  2-5-99:  8:45  ami 
BILUNG  CODE  1S06-01-D 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  990 
[Docket  No.  FR-4425-N-01] 

Operating  a  Fund  Rule;  Notice  of  Intent 
to  Establish  a  Negotiated  Rulemaking 
Committee  and  Notice  of  First  Meeting 

Correction 

Proposed  rule  document  99-2572  was 
inadvertently  published  in  the  Rules 


and  Regulations  section  of  the  issue  of 
Wednesday,  February  3, 1999, 
beginning  on  page  5570.  It  should  have 
appeared  in  the  Proposed  Rules  section. 
(FR  Doc.  C9-2572  Filed  2-5-99;  8:45  am] 
BILUNG  CODE  1506-01-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Oocitet  No.  98-ACE-55] 

Amendment  to  Class  E  Airspace;  Des 
Moines,  lA 

Correction 

In  rule  document  99-1096  beginning 
on  page  2823  in  the  issue  of  Tuesday, 
January  19,  1999,  make  the  following 
correction(s): 

§71.1    [Corrected] 

On  page  2824,  in  the  second  column, 
in  §  71.1,  in  the  first  paragraph  of  the 
airspace  description,  in  the  eighth  line, 
after  "each"  add  "side". 
(FR  Doc.  C9-1096  Filed  2-5-99;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDA  NO:  84.336] 

Office  Of  Postsecondary  Education; 
Notice  Inviting  Applications  for  New 
Awards  and  Final  Procedures  and 
Requirements  for  Fiscal  Year  (FY)  1999 
Competitions  Under  the  Teacher 
Quality  Enhancement  Grant  Programs 

SUMMARY:  Tl^e  Assistant  Secretary  for 
Postseconda^  Education  (Assistant 
Secretary)  incites  applications  for  new 
awards  for  Fiscal  Year  (FY)  1999  for  the 
Teacher  Quality  Enhancement  Grant 
Programs  fori  States  and  Partnerships 
authorized  h^  sections  201-205  of  the 
Higher  Educition  Act  (HEA).  as 
amended  by  the  Higher  Education 
Amendment^  of  1998.  The  Assistant 
Secretary  alst)  announces  final 
procedures  and  requirements  to  govern 
the  competitions  and  FY  1999  awards. 
PURPOSE  OF  program:  See  the 
SUPPLEMENT/WY  INFORMATION  section  of 
this  notice  for  a  description  of  the 
Teacher  Quality  Enhancement  Grant 
Programs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  J.  Venuto.  Higher  Education 
Programs,  Office  of  Postsecondary 
Education,  40O  Maryland  Ave.  SW., 
Portals  Building,  Suite  600,  Washington, 
D.C.  20202-5J131:  Telephone:  (202)  708- 
8596.  Inquiries  also  may  be  sent  by  e- 

mail  to:  Louis Venuto@ed.gov  or  by 

FAX  to:  (202)^60-9272. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 


Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  upon 
request  to  the  contact  person  listed  in 
the  preceding  paragraph.  Individuals 
with  disabilities  may  obtain  a  copy  of 
the  application  package  in  an  alternative 
format,  also,  by  contacting  that  person. 
However,  the  Department  is  not  able  to 
reproduce  in  an  alternate  format  the 
standard  forms  included  in  the 
application  package. 

Eligible  Applicants:  The  Secretary 
invites  applications  from  States  and 
from  eligible  partnerships  comprised,  at 
minimum,  of  an  institution  of  higher 
education  with  an  eligible  teacher 
preparation  program,  a  school  of  arts 
and  sciences,  and  a  high-need  local 
educational  agency  (LEA).  These  terms 
are  defined  in  section  203  of  the  HEA. 

Applicability  of  Regulations:  The 
following  provisions  of  EDGAR 
contained  Title  34  of  the  Code  of 
Federal  Regulations  (CFR)  apply  to  the 
Teacher  Quality  Enhancement  Grant 
Programs:  34  CFR  Parts  74,  75,  77,  79, 
80,  82,  85,  and  86.  However,  section 
75.590,  regarding  a  project  evaluation  to 
be  submitted  at  the  end  of  the  final  year 
of  the  grant,  does  not  apply  to  recipients 
of  State  Program  grants. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 


553),  it  is  the  practice  of  the  Department 
of  Education  to  offer  interested  parties 
the  opportunity  to  comment  on 
proposed  rulemaking  documents. 
However,  in  accordance  with  section 
437(d)(1)  of  the  General  Education 
Provisions  Act,  the  Secretary  has 
determined  that  because  it  is  not 
possible  to  offer  the  public  an 
opportunity  for  comment  on  proposed 
rulemaking  under  the  Teacher  Quality 
grant  programs  and  still  make  awards  by 
September  30, 1999,  as  required  by  law, 
it  is  desirable  to  waive  public  comment 
for  the  first  year  competition  of  this  new 
discretionary  grant  program.  This 
waiver  will  apply  only  to  the  criteria, 
procedures,  and  requirements  included 
in  this  notice  for  awarding  FY  1999 
Teacher  Quality  Enhancement  Program 
grants.  Any  criteria  and  procedures  that 
the  Department  estabhshes  for  the 
award  of  grants  under  these  programs  in 
future  years  will  be  based  on 
experiences  with  this  FY  1999  award 
process,  and  will  be  published  in 
proposed  form  in  the  Federal  Register 
with  an  opportimity  for  interested 
parties  to  comment. 

Applications  Available:  On  or  before 
February  11,  1999.  The  Department  also 
expects  that  application  packages  vdll 
be  available  electronically  through  the 
internet  on  February  11, 1999,  at  the 
Department's  website:  http:// 
www.ed.gov/offices/OPE/heatqp/ 
index.html 
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SUPPLEMENTARY  INFORMATION:  On 
October  8,  1998,  the  President  signed 
into  law  the  Higher  Education 
Amendmenti  of  1998.  Title  II  of  this  law 
addresses  th«i  Nation's  need  to  ensure 
that  new  teac  hers  enter  the  classroom 
prepared  to  tjach  all  students  to  high 
standards  by  authorizing,  as  Title  II  of 
the  Higher  E<  lucation  Act,  Teacher 
Quality  Enhajncement  Grants  for  States 
and  Partners!  tips.  The  new  Teacher 
Quality  prog)  ams  provide  an  historic 
opportunity  lo  effect  positive  change  in 
the  recruitment,  preparation,  licensing, 
and  on-going  support  of  teachers  in 
America.  Th<  programs  are  designed  to 
increase  studient  achievement  by 
implementing  comprehensive 
approaches  to  improving  teacher 
quality.  j 

More  specifically,  the  Teacher  Quality 
Enhancemeni  Grant  Programs  include 
three  new  cotipetitive  grant  programs: 

State  Gram  s  Program:  Competitive 
grants  to  Stat  !s  will  support  the 
implementation  of  comprehensive 
statewide  reforms  to  improve  the  quality 
of  a  State's  teiching  force.  By  law.  State 
activities  mui  t  include  one  or  more  of 
the  following:  activities:  reforming 
teacher  certification  or  licensure 
standards;  implementing  reforms  to 
hold  institutibns  of  higher  education 
accountable  vpr  preparing  teachers  who 
are  highly  coinpetent  in  their  subject 
areas:  providing  prospective  teachers 
with  alternative  pathways  into  teaching; 
implementint  programs  of  support  for 
teachers  duriipg  their  initial  periods  of 
teaching  and  festablishing,  expanding,  or 
improving  alt  emative  routes  to  State 
certification;  developing  effective 
methods  of  recruiting  and  rewarding 
highly  competent  teachers  and 
removing  incompetent  or  unqualified 
teachers;  recruiting  teachers  for  high- 
poverty  urban  and  rural  areas;  and 
developing  wpys  teachers  can  address 
the  problem  bf  social  promotion. 

Partnershif  Grants  For  Improving 
Teacher  Prep  iration  Program:  The 
purpose  of  th  5  Partnership  program  is  to 
bring  teacher  preparation  programs, 
schools  of  art ;  and  sciences,  and  high- 
need  school  c  istricts  and  schools 
together  (as  appropriate  with  other 
stakeholders)  to  create  fundamental 
change  and  it  iprovement  in  traditional 
teacher  educa  tion  programs — thereby 
increasing  teachers'  capacity  to  help  all 
students  lean  to  high  standards. 


Designed  to  support  highly  committed 
partnerships  that  will  accelerate  the 
change  process  in  teacher  education,  the 
program  will  (1)  strengthen  the  vital  role 
of  K-12  educators  in  the  design  and 
implementation  of  effective  teacher 
education  programs,  and  (2)  increase 
collaboration  between  departments  of 
arts  and  sciences  and  schools  of 
education. 

The  program  is  designed  to  make  an 
important  impact  on  teacher  education 
and  thereby  to  increase  significantly  the 
number  of  new  teachers  emerging  from 
programs  that  have  been  redesigned  to 
ensure  that  new  teachers  have  the 
content  knowledge  and  teaching  skills 
to  be  effective. 

Teacher  Recruitment  Grants  Program: 
In  addition,  there  is  a  great  need, 
especially  in  high-poverty  communities, 
to  recruit  and  prepare  more  people  to 
become  teachers.  The  Teacher 
Recruitment  Grants — awarded  either  to 
States  or  to  partnerships  among  high- 
need  LEAs,  teacher  preparation 
institutions,  and  schools  of  arts  and 
sciences — are  designed  to  reduce 
shortages  of  highly  qualified  teachers  in 
high-need  school  districts. 

Local  partnerships  between  school 
districts  and  teacher  preparation 
institutions  have  been  found  to  be  very 
effective  at  providing  teachers  for 
communities  where  they  are  most 
needed.  The  "grow  your  own"  approach 
is  also  effective  for  these  communities 
because  individuals  who  are  already 
members  of  a  community  are  likely  to 
remain  there  after  they  become  teachers. 
The  recruitment  grants  will  allow 
individual  communities  to  determine 
their  needs  for  teachers  and  to  recruit 
and  prepare  teachers  who  meet  those 
needs.  States  can  also  play  an  important 
role  in  ensuring  that  high-need  school 
districts  are  able  to  recruit  highly 
qualified  teachers,  and  they  can  use  the 
recruitment  grants  to  develop  and 
implement  effective  mechanisms  to  do 
so. 

Rules  Applicable  to  These  Programs  for 
FY  1999  Competitions 

In  order  to  administer  the  program 
fairly  and  properly,  the  following  rules 
apply  to  these  competitions: 

State  Grants  Program 

The  Department  will  use  provisions 
contained  in  34  CFR  75.209-75.210  to 
establish  selection  criteria  that 
reviewers  vnll  use  to  make 
recommendations  on  which  applicants 
to  recommend  for  award.  However, 
rather  than  include  "Quality  of  project 
personnel"  (75.210(e))  as  a  separate 
criterion,  the  Department  will  use,  as  an 
additional  element  under  the  criterion 


"Quality  of  the  management  plan" 
(section  75.210(g)),  the  follov«ng:  The 
qualifications,  including  training  and 
experience,  of  key  project  persoimel 
(including  consultants,  if  any)  that  are 
relevant  to  implementing  the  proposed 
project. 

In  addition,  consistent  with  section 
205(b)(2)  of  the  HEA,  which  established 
priorities  for  projects  awarded  grants 
under  the  State  Grants  program,  the 
Secretary  includes  in  the  selection 
criteria  the  following  competitive 
preference: 

Competitive  Preference:  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which  the  State's  proposed 
activities  in  any  one  or  more  of  the 
following  statutory  priorities  are  likely 
to  yield  successful  and  sustained 
results. 

1.  Projects  that  propose  initiatives  to 
reform  State  teacher  certification 
requirements  that  are  designed  to  ensure 
that  current  and  future  teachers  possess 
the  necessary  teaching  skills  and 
academic  content  knowledge  in  the 
subject  areas  in  which  the  teachers  are 
certified  or  licensed  to  teach. 

2.  Projects  that  proposes  innovative 
reforms  to  hold  institutions  of  higher 
education  with  teacher  preparation 
programs  accountable  for  preparing 
teachers  who  are  highly  competent  in 
academic  content  area  in  which  the 
teachers  plan  to  teach  and  have  strong 
teaching  skills. 

3.  Projects  that  propose  the 
development  of  innovative  efforts  aimed 
at  reducing  the  shortage  of  highly 
qualified  teachers  in  high  poverty  urban 
and  nu-al  areas. 

The  Secretary  awards  up  to  ten  (10) 
additional  points  on  the  basis  of  how 
well  the  application  addresses  this 
preference. 

Note:  Evaluation.  In  view  of  the  public 
accountability  required  by  section  206(a)  of 
the  HEA,  States  receiving  grant  awards  under 
this  program  will  not  need  to  submit  the  end- 
of-project  evaluation  report  otherwise 
required  by  34  CFR  75.590  of  the  Education 
Department's  General  Administrative 
Regulations  (EDGAR). 

Partnership  Grants  Program 

Pre-Application  Process:  So  that  all 
applicants  have  as  much  time  as 
possible  to  design  activities  and  develop 
new  relationships  that  are  needed  for 
applications  that  will  address  these 
challenges,  the  Department  will  use  a 
two-phase  peer  review  process  to  select 
applicants  for  awards.  All  applicants 
must  submit  pre-applications  by  April 
2,  1999  that  include  a  narrative  of  no 
more  than  10  double-spaced  pages. 

Peer  reviewers  will  rate  each 
application  on  its  response  to  these 
topics: 
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1.  What  is  the  partnership's  vision  to 
produce  significant  and  sustainable 
improvements  in  teacher  education? 

2.  Explain  what  your  partnership  can 
accomplish  by  working  together  that 
could  not  be  accomplished  by  working 
separately. 

3.  Describe  key  components  of  the 
change  process  to  realize  your  vision. 
What  are  the  components?  How  do  they 
reflect  best  research  and  practice?  What 
will  the  partnership  do  to  implement 
these  components  of  change? 

4.  Discuss  the  specific  outcomes  of 
the  proposed  project.  What  will  change? 
How  will  you  know  that  the  project  is 
successful? 

Each  of  these  topics  (i.e.,  the  pre- 
application  selection  criteria)  is  critical 
to  the  design  and  implementation  of 
high-quality  partnership  grants  for 
improving  teacher  education.  Peer 
reviewers  will  rate  each  pre-application 
by  assigning  up  to  25  points  for  each  of 
these  four  responses.  Only  those 
applicants  whose  pre-applications  are 
rated  very  highly  in  this  competitive 
peer  review  process  will  be  invited  and 
eligible  to  submit  full  Partnership  Grant 
applications. 

Other  Pre-Application  Requirements: 
Pre-applications  also  will  need  to 
contain  the  following  information: 

1.  Application  face  sheet,  as  well  as 
information  on  whether  key  LEAs  are  in 
urban/rural  areas  and  in  either 
Empowerment  Zones  or  Enterprise 
Commimities. 

2.  An  Addendum  that  includes — 

a.  The  identity  of  each  of  the 
application's  partners,  and  sufficient 
information  to  permit  the  Department  to 
determine  that  the  partnership  meets 
the  minimum  eligibility  definitions 
included  in  the  "General  Program 
Information"  (Part  C)  of  the  application 
package;  and 

b.  Relevant  Budgetary  Information: 
For  the  pre-application,  this  information 
is  limited  to — 

i.  An  estimated  budget  that  includes — 
for  each  year  of  the  project — the  total 
amoimt  of  Title  II,  HEA  funds  projected 
to  be  requested,  and  the  projected 
amount  or  of  cash  or  in-kind 
contribution  from  each  contributing 
partner;  and 

ii.  A  budget  narrative  of  no  more  than 
two  double-spaced  pages  that  addresses 
generally,  for  each  year  of  the  project, 
how  federal  grant  funds  find  the  non- 
federal contribution  will  be  used. 

Peer  reviewers  will  use  this  budget 
information  to  gauge  the  scale  and  scope 
of  the  proposed  project,  and  to  help 
clarify  information  contained  in  the 
application  narrative.  Those  invited  to 
submit  a  full  application  may  modify 
this  projected  budget  to  reflect  the  plan 


of  work  in  the  full  proposal.  They  also 
will  be  required  to  submit  more 
complete  budget  information  in  the  full 
appUcation. 

Full  Partnership  Application:  The 
Secretary  will  select  for  funding  under 
the  Partnership  Program  those 
applications  that  are  of  highest  overall 
quality.  In  determining  which 
appUcations  to  recommend  for  award  as 
having  the  highest  overall  quality, 
reviewers  will  assign  each  application 
up  to  110  points  using  the  following 
selection  criteria  and  competitive 
preference.  The  relative  weights  for  each 
criterion  are  indicated  in  parentheses. 
Applicants  are  free  to  respond  to  these 
criteria  in  any  way  they  choose. 

These  selection  criteria  have  been 
designed  to  ensure  that  those 
partnership  applications  selected  for 
funding  have  addressed  elements  that 
the  Secretary  behaves  are  key  to  a 
successful  teacher  preparation 
partnership,  and  have  the  greatest 
promise  of  meeting  the  broad  purposes 
of  the  program. 

Each  of  these  three  broad  criteria 
includes  one  or  more  key  questions  that 
peer  reviewers  will  consider  as  they 
examine  an  application,  as  well  as  a 
number  of  key  elements  that  are  critical 
to  a  well-developed  response  to  these 
questions  and  to  the  partnership's 
overall  success.  Peer  reviewers  will 
consider  what  the  partnership  will 
accomplish — from  whatever  point  the 
partners  are  in  implementing  reform — to 
enable  teachers  to  have  the  knowledge 
and  teaching  skills  they  need  to  teach 
all  of  their  students  to  high  standards. 

To  be  recommended  for  award,  peer 
reviewers  must  either — 

1.  Find  that  the  application 
satisfactorily  addresses  each  of  the  key 
elements  that  follow  each  question,  or 

2.  Be  satisfied  that  an  inadequate 
response  to  an  element  would  prevent 
an  award  to  an  applicant  that  otherwise 
addressed,  in  outstanding  ways,  all 
Selection  Criteria.  (Reviewers  will  still 
need  to  find  that  the  applicant 
submitted  all  information  required  by 
section  203  of  the  HEA. 

Note:  Section  203(b)(1)  of  the  HEA  requires 
that  all  partnerships  include  at  least  one 
high-need  LEA  (which  by  definition  must 
have  one  or  more  high-need  school).  The 
definitions  of  a  high-need  LEA  (and  of  a 
high-need  school)  are  contained  in  the 
section  of  this  notice  entitled  "Program 
Requirements  Applicable  to  More  Than  One 
Program". 

These  definitions  present  a  minimum 
standard  that  any  partnership 
appUcation  must  meet  to  be  eligible  to 
be  considered.  (As  noted  in  "Other 
Important  Application  Information"  in 
the  application  package,  all  applications 


must  include  information  that  confirms 
that  the  partnerships  are  comprised  of 
the  required  components — including 
one  or  more  school  district  that  is  a 
"high-need"  LEA.)  However,  while  the 
Partnership  Program  needs  to  have  the 
greatest  possible  benefit  for  all 
participating  LEAs  and  schools,  the 
Nation  faces  a  particular  need  to  address 
the  needs  of  those  LEAs  and  schools 
whose  students  are  most  at-risk  of 
failure.  Given  the  particular  challenges 
faced  by  these  districts  and  schools,  the 
highest-quality  applications  are  likely  to 
be  those  that  not  only  are  able  to 
provide  outstanding  responses  to  the 
three  selection  criteria,  but  also  focus  on 
LEAs  and  schools  that  greatly  exceed 
the  definitions  of  high  need. 

Selection  Criteria  and  Competitive 
Preference 

a.  Significance  of  Project  Activities:  (34 
points) 

In  assessing  how  well  the  apphcation 
meets  this  criterion,  reviewers  will 
determine  how  well  it  responds  to  the 
following  question: 

How  does  the  partnership  plan  to 
meet  its  objectives  and  ensure  that,  once 
they  begin  work  in  the  classroom,  new 
teachers  have  the  content  knowledge 
and  teaching  skills  they  need  to  enable 
their  students  to  succeed? 

In  responding  to  this  question, 
applicants  should  be  sure  to  address  the 
following  key  elements: 

•  The  existence  of  institution-wide 
commitments  to  high-quality  teacher 
preparation  programs  that  integrate 
pedagogy  and  subject-area  content,  and 
that  include — 

1.  Strong  connections  between  teacher 
preparation  program(s)  and  the  school(s) 
of  arts  and  sciences; 

2.  Permanent  institutional 
mechanisms  that  reward  effective 
collaboration  with  the  teacher 
preparation  programs;  and 

3.  Significant  involvemwit  of  tenured 
and  tenure-track  faculty  of  the  teacher 
preparation  program(s)  and  the  school(s) 
of  arts  and  sciences. 

•  The  responsiveness  of  teacher 
preparation  programs  to  the  needs  of  K- 
12  educators  in  high-need  LEAs 
through,  among  other  things: 

1.  Joint  activities  vdth  high-need 
LEAs  that  increase  the  involvement  of 
classroom  teachers  and  school 
administrators  in  the  design, 
improvement,  and  implementation  of 
the  teacher  preparation  and  induction 
programs; 

2.  Demonstrable  evidence  of  an 
increased  presence  of  university  faculty 
and  prpservice  students  in  participating 
LEA  schools; 
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3.  Revamped  teacher  preparation 
curriculum  and  related  organizational 
changes  witAin  the  institution  for  higher 
education;  aid 

4.  Strong  ok^anizational  linkages 
between  eacll  participating  institution  of 
higher  education  and  the  participating 
LEA'S. 

•  The  partnership's  commitment  to 
using  evidence  of  how  well  graduates  of 
the  teacher  preparation  program(s)  are 
teaching  (including  evidence  of  how 
well  their  stiidents  are  achieving)  to 
make  regular  adjustments  and 
improvements  in  those  programs. 

•  The  partners'  commitment  to  share 
effective  practices  and  provide  technical 
assistance  about  ways  to  improve 
teacher  education  at  each  teacher 
preparation  i|istitution  that  participates 
in  the  partnership. 

•  The  quality  of  the  partnership 
activities  which — 

1 .  Must  include  the  foUowdng 
mandatory  a(^ivities — 

a.  Carrying!  out  '^^o™^  of  teacher 
preparation  programs  to  hold  those 
programs  accountable  for  producing 
highly  competent  teachers,  including 
teachers  competent  to  use  technology 
effectively  injtheir  classrooms; 

b.  Providing  good  clinical  experiences 
and  mentorin|g  for  new  teachers  and 
substantially  {increasing  the  interaction 
between  teachers,  principals,  and 
administratoik  and  an  higher  education 
faculty;  and  i 

c.  Creating  ppportunities  for  enhanced 
and  ongoing  professional  development 
that  improves  the  academic  content 
knowledge  of  teachers  in  fields  they  are 
or  will  be  certified  to  teach. 

2.  And  may  also  include  activities 
such  as —       1 

a.  Activities  to  prepare  teachers  to 
work  with  diverse  populations  and 
parents: 

b.  Broad  dissemination  of  information 
on  effective  piractices  used  by  the 
partnership,  ind  coordination  of 
partnership  activities  with  State 
governors,  bokrds  of  education  and  State 
agencies;        j 

c.  Developing  and  implementing 
proven  meth(^ds  for  enhancing  the 
managerial  aiid  leadership  skills  of 
superintendents  and  principals 
(including  those  of  master  teachers  and 
teacher-mentbrs);  and 

d.  Teacher  Recruitment  activities  that 
may  be  conducted  imder  the  Teacher 
Recruitment  Grant  Program  (see  section 
204  of  the  H^]. 

Note:  See  section  203(d)  and  (e)  of  the 
HEA,  which  identifies  with  greater  detail  the 
three  mandatoi^r  and  four  permissive 
activities,  inclu  ded  in  Part  G  of  the 
Partnership  Pre  grain's  application  package. 


•  A  well-considered  statement,  for 
each  year  of  the  grant,  of  annual  goals, 
benchmarks,  and  time  lines  that  the 
partnership  will  use  to  determine 
whether  project  activities  are  effective 
in  meeting  the  partnership's  objectives. 

•  The  commitment  and  ability  of  the 
partnership  to: 

(1)  Integrate  its  activities  with  other 
educational  reform  activities  imderway 
in  the  State(s)  and  conmiunities  in 
which  the  partners  are  located;  and  (2) 
coordinate  its  activities  with  other  local. 
State,  or  federally-supported  teacher 
training  or  professional  development 
programs  and  with  appropriate 
activities  of  the  Governor,  State  board  of 
education  and  State  educational  agency 
and  agency  for  higher  education. 

b.  Extent  to  Which  the  Partnership's 
Objectives  Are  Built  Around  the  Needs 
of  High-Need  LEAs  and  Their  High- 
Need  Schools.  (33  Points) 

1.  Does  the  application  demonstrate 
that  the  partnership  has  developed 
strong  measurable  objectives,  including 
measurable  objectives  for — 

•  Improving  teacher  preparation 
programs  in  the  partnership;  and 

•  Improving  the  quality  and  number 
of  teacher  education  program  graduates 
who  (1)  meet  the  teacher  preparation 
needs  of  high-need  school  districts  in 
the  partnership,  and  (2)  take  teaching 
positions  in  high-need  schools  in  those 
districts? 

2.  Does  the  application  demonstrate 
that  the  partnership's  objectives  build 
upon  a  clear  and  thorough  needs 
assessment  performed  by  and  of  all  K- 
12  and  higher  education  partners  that — 

•  Was  developed  with  the  active 
participation  of  school  and  district 
administrators  and  classroom  teachers 
of  all  types  of  students? 

•  Focuses  on  what  all  new  teachers 
must  know  and  be  able  to  do  once  they 
begin  teaching  in  the  classroom — 
particularly  in  teaching  reading, 
mathematics,  science  and  other  core 
subjects? 

•  Includes  an  assessment  performed 
by  the  partner  institution(s)  of  higher 
education  that — 

Examines  the  state  of  collaboration  on 
the  campus  between  arts  and  sciences 
faculty  and  the  education  faculty  in 
teacher  preparation  activities,  and 
between  higher  education  faculty  and 
K-12  teachers  and  administrators; 

Examines  the  adequacy  of  the  clinical 
experiences  afforded  to  preservice 
students; 

Examines  the  adequacy  of  content 
preparation  for  prospective  teachers; 
and 

Explains  the  need  to  improve  the 
overall  quality  of  teacher  preparation  to 


better  respond  to  the  needs  of  LEAs,  and 
in  particular  of  high-need  LEAs? 

c.  Feasibility  of  Achieving  Project 
Objectives:  Quality  of  Project 
Management,  Governance  Structure, 
and  the  Availability  and  Use  of 
Resources:  (33  Points) 

In  assessing  how  well  the  application 
meets  this  criterion,  reviewers  will 
determine  how  well  it  responds  to  the 
following  question: 

How  weU  does  the  application 
demonstrate  that  the  partnership  will  be 
able  to  achieve  its  objectives,  and  that 
all  members  of  the  partnership  will  work 
collaboratively  to  sustain,  improve,  and 
enhance  project  activities  during  and 
beyond  the  period  of  the  project? 

In  addressing  this  question, 
applicants  should  be  sure  to  address  the 
following  elements: 

•  The  extent  to  which  the  partnership 
has  an  effective,  inclusive,  and 
responsive  governance  and  decision- 
making structure — 

1.  That  will  permit  all  members  of  the 
partnership  (including  teachers  of  the 
high-need  LEA(s))  to  plan,  implement, 
and  assess  the  adequacy  of  partnership 
activities;  and 

2.  Through  which  the  fiscal  agent  will 
provide  project  funds,  as  appropriate,  to 
other  partners  to  permit  them  to 
implement  program  activities. 

•  The  extent  to  which  the  application 
demonstrates  that  the  partnersMp  will 
sustain  itself  during  and  beyond  the 
period  of  the  grant  (which  may  include 
evidence  that  members  of  the 
partnership  have  succeeded — with  each 
other  or  other  entities — in  other 
significant  and  sustained  partnering 
efforts). 

•  The  extent  to  which  members  of  the 
partnership  will  provide  technical 
assistance  to  each  other  to  further 
project  objectives. 

•  A  resource  assessment  that 
describes — 

1 .  The  (federal  and  non-federal) 
resources  available  to  the  partnership; 

2.  The  intended  uses  of  grant  fimds 
(including  financial  support,  faculty 
participation,  and  time  commitments), 
whether  awarded  by  the  Department  or 
provided  by  the  partners,  including  how 
grant  funds  will  be  fairly  distributed 
among  the  partners  with  no  partner 
retaining  more  than  50  percent  of  grant 
funds  that  the  Secretary  awards;  and 

3.  The  commitment  of  the 
partnership's  own  resources  to  project 
activities,  including  non-federal 
financial  support,  facility  participation, 
time  commitments,  and  other  in-kind 
services,  as  well  as  continuation  of 
activities  when  the  grant  ends. 

Note:  As  required  by  34  CFR  75.117,  all 
applications  must  include,  among  other 
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things,  a  multi-year  budget  reflecting  Federal 
and  non-Federal  resources. 

•  The  qualifications  and  relevant 
experience  of  the  overall  project  director 
and  key  personnel  of  each  partner  who 
have  responsibility  for  implementing 
project  activities. 

•  How  well  the  application  describes 
how  the  partnership  Will^ 

1.  Regularly  assess  whether  it  is 
meeting  its  program  objectives; 

2.  Take  steps  to  modify  project  plans 
and  activities  if  the  partnership  finds 
that  it  is  not  meeting  its  objectives;  and 

3.  Prepare  the  evaluation  and  annual 
progress  report  that  include  strong 
performance  objectives,  and  measures 
and  reporting  information  as  required 
by  section  206(b)  and  (c)  of  the  HEA. 

Competitive  Preference:  Consistent 
with  section  205(b)(2)(B)  of  the  HEA, 
the  Secretary  reviews  each  application 
to  determine  the  extent  to  which  the 
partnership  proposes  to  meet  the 
following  statutory  priority:  a  significant 
role  for  private  business  in  the  design 
and  implementation  of  the  partnership. 
The  Secretary  awards  up  to  ten  (10) 
additional  points  for  applications  that 
address  this  preference. 

Teacher  Recruitment  Grants  Program 

The  Department  will  use  provisions 
contained  in  34  CFR  75.209-75.210  to 
establish  selection  criteria  that 
reviewers  will  use  to  make 
recommendations  on  which  applicants 
to  recommend  for  award.  However, 
rather  than  include  "Quality  of  project 
personnel"  (34  CFR  75.210(e))  as  a 
separate  criterion,  the  Department  will 
use,  as  an  additional  element  under  the 
criterion  "Quality  of  the  management 
plan  "(34  CFR  75.210(g)),  the  following: 
The  qualifications,  including  training 
and  experience,  of  key  project  personnel 
(including  consultants,  if  any)  that  are 
relevant  to  implementing  the  proposed 
project. 

Finally,  section  204  of  the  HEA 
requires  partnership  and  State  grant 
recipients  under  the  Teacher 
Recruitment  Program  to  work  with  high- 
need  LEAs  to  recruit  and  prepare 
teachers  who  will  work  in  those 
districts  and  thereby  help  to  address 
their  teacher  shortages.  To  ensure  that 
program  funds  are  used  to  meet  the 
purposes  of  this  program.  States  and 
partnerships  receiving  grant  awards 
imder  this  program  (as  well  as  any  high- 
need  LEAs  participating  in  their 
projects)  must  ensure  that  teachers  who 
have  received  scholarship  assistance 
and  other  services  under  the  Teacher 
Recruitment  Program  are  placed,  to  the 
extent  possible,  in  high-need  schools 
within  the  high-need  LEAs  that 


participate  in  the  partnership  or  State 
project. 

Invitational  Priorities:  The  Secretary 
is  particularly  interested  in  receiving 
applications  from  States  and 
partnerships  that  propose  to  focus  their 
efforts  on  recruiting  members  of 
minority  or  historically  disadvantaged 
groups  to  become  teachers  in  high-need 
LEAs  and  schools  because  of  the 
growing  gap  between  the  diveristy  of  the 
student  population  and  the  composition 
of  the  teaching  force. 

In  addition,  in  order  to  recruit  highly 
competent  individuals  to  become 
teachers  in  high-need  LEAs  and  schools, 
section  204(d)(1)  permits  States  and 
partnerships  to  use  grant  funds  for  the 
costs  of  scholarship  assistance  that 
teaching  candidates  need  to  enable  them 
to  pay  the  costs  of  completing  a  teacher 
preparation  program  in  addition  to  other 
support  services  and  follow-up  services 
after  they  begin  teaching.  Alternatively, 
section  204(d)(2)  permits  States  and 
partnerships,  more  generally,  to  use 
grant  funds  to  design  and  implement 
effective  mechanisms  to  ensure  that 
high-need  LEAs  and  schools  are  able  to 
effectively  recruit  highly  qualified 
teachers.  The  availability  of  scholarship 
assistance  is  likely  to  be  a  very  useful 
tool  in  attracting  well-qualified 
individuals  to  become  teachers  in  these 
high-need  LEAs  and  schools.  For  this 
reason,  regardless  of  which  approach 
States  and  partnerships  take  in 
designing  their  projects,  the  Secretary  is 
particularly  interested  in  receiving 
proposals  that  would  provide 
scholarship  support  for  prospective 
teachers. 

Program  Requirements  Applicable  to 
More  Than  One  Program 

The  Department  is  establishing  a 
number  of  requirements  that,  in 
addition  to  the  statutory  requirements  in 
the  HEA,  govern  two  or  more  of  the 
Teacher  Quality  Programs.  These 
include  the  following: 

1.  Section  201(a)(2)  provides  a 
definition  of  "high-need"  LEA  as  a 
public  school  district  that  serves  an 
elementary  or  secondary  school  located 
in  an  area  in  which  there  is — 

a.  A  high  percentage  of  individuals 
fi'om  families  with  incomes  below  the 
poverty  Une; 

b.  A  high  percentage  of  secondary 
school  teachers  not  teaching  in  the 
content  area  in  which  the  teachers  were 
trained  to  teach;  or 

c.  A  high  teacher  turnover  rate. 
None  of  the  three  alternative 

meanings  can  be  appUed  equally  and 
fairly  to  all  applicants  without  further 
definition.  Therefore,  for  purposes  of 


these  Teacher  Quality  Enhancements 
Grant  Programs — 

1 .  An  LEA  with  at  least  one  school 
located  in  an  area  in  which  there  is  "a 
high  percentage  of  individuals  from 
families  with  incomes  below  the 
poverty  line"  is  a  "high-need  LEA"  if — 
the  LEA  has  at  least  one  school  in  which 
40  percent  or  more  of  the  enrolled 
students  are  eligible  for  free  (not  "free 
and  reduced")  lunch  subsidies. 

2.  An  LEA  that  has  one  school  with 

a  "high  percentage  of  secondary  school 
teachers  not  teaching  in  the  content  area 
in  which  the  teachers  were  trained  to 
teach"  is  a  "high-need  LEA"  if  either  of 
the  following  conditions  holds  true: 

•  More  than  34  percent  of  academic 
classroom  teachers  overall  (across  all 
academic  subjects)  do  not  have  a  major, 
minor,  or  significant  course  work  in 
their  main  assignment  field;  or 

•  More  than  34  percent  of  the  main 
assignment  faculty  in  two  of  the 
academic  departments  do  not  have  a 
major,  minor,  or  significant  work  in 
their  main  assigned  field. 

For  purposes  of  the  definition  above — 
"Main  assignment  field"  means — the 

academic  field  in  which  teachers  have 

the  largest  percentage  of  their  classes. 
"Significant  course  work"  means — 

four  or  more  college-or  graduate-level 

courses  in  the  content  area. 

3.  An  LEA  that  serves  an  elementary 
or  secondary  school  located  in  an  area 
in  which  there  is  a  high  turnover  rate  is 
a  "high-need  LEA"  if  the  LEA  has  an 
elementary  or  secondary  school  whose 
attrition  rate  is  15  percent  or  more  in  the 
last  three  school  years. 

Note:  The  Department  believes  that  use  of 
the  percentage  of  teachers  in  high-poverty 
schools  who  do  not  return  in  the  following 
year  is  a  better  source  of  data  than  the 
percentage  of  teachers  in  schools  with  high 
{percentages  of  minority  students  who  do  not 
return  to  teach  the  following  year — a  factor 
proposed  in  the  draft  application  package.  In 
addition,  for  this  third  definition  of  high- 
need  LEA,  data  is  not  readily  available  on  the 
teacher  turnover  rate  in  schools  in  which  the 
students  are  eligible  for  free  lunch  subsidies. 
Therefore,  the  data  source  for  this  definition 
and  the  first  definition  of  high-need  LEA 
(high-poverty)  cannot  be  the  same. 

4.  Section  205(c)(1)  requires  that  any 
State  that  receives  either  a  State  Grant 
or  a  Teacher  Recruitment  Grant  provide, 
from  non-Federal  sources,  an  amount 
equal  to  50  percent  of  the  amoimt  of  the 
grant  (in  cash  or  in  kind)  to  carry  out 
grant  activities.  This  50  percent  match 
must  be  made  annually,  with  respect  to 
each  grant  award  of  the  project  period. 

5.  For  purposes  of  indirect  costs  that 
may  be  charged  to  the  Teacher 
Recruitment  Program  and  to  the 
Partnership  Program,  all  funded  projects 
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are  treated  asl  "educational  training 
grants."  Therefore,  consistent  with  34 
CFR  75.562,  txcept  for  costs  that  may  be 
incurred  by  State  agencies  or  LEAs.  a 
recipient's  innirect  cost  rate  is  limited  to 
the  maximurn  of  eight  percent  or  the 
amount  permitted  by  its  negotiated 
indirect  cost  fate  agreement,  whichever 
is  less.  In  addition,  this  same  eight 
percent  maxipum  indirect  cost  rate 
applies  for  any  funds  that  institutions  of 
higher  education  or  nonprofit 
organizations  may  receive  from  States 
under  the  State  Program. 

6.  The  Government  Performance  and 
Results  Act  of  1993  (GPRA)  requires  all 
Federal  progmms  to  use  performance 
indicators  to  neasure  their  quality  and 
effectivenessj  GPRA  further  requires 
that  the  Department  provide  Annual 
Performance  plans  to  Congress  that 
provide  data  pn  how  all  of  the  programs 
are  performii^  with  respect  to  the 
program  performance  indicators. 
Therefore,  thf  Department  submits  an 
Annual  Plan  to  Congress  that  provides 
the  most  rece  it  data  on  the 
Department's  five-year  Strategic  Plan,  as 
well  as  the  latest  data  on  the 
performance  of  each  program  with 
respect  to  thei  program  indicators. 

7.  In  the  evfent  mat  the  peer  reviewers' 
use  of  these  selection  criteria  results  in 
an  equal  ranking  among  two  or  more 
applicants  for  the  last  available  award 
under  any  of  ihe  three  Teacher  Quality 
Programs,  thej  Department  will  select  the 
applicant  wh^se  activities  will  focus  (or 
have  most  impact)  on  LEAs  and  schools 
located  in  on#  (or  more)  of  the  Nation's 
Empowermei^t  Zones  and  Enterprise 
Communities^ 

8.  In  the  ca$e  of  any  application  or 
pre-applicatibn  whose  narrative  exceeds 
the  50-page  dpuble-spaced  limitation  for 
all  Teacher  Qiiality  Program 
applications  ^nd  ten-page  double- 
spaced  limitation  for  Partnership 
Program  pre-^pplications,  the 
Department  will  provide  to  the  peer 
reviewers  onl  y  the  first  50  pages  of 
narrative  and  ten  pages  of  narrative, 
respectively. 

9.  The  Title  II  Teacher  Quality 
programs  havfe  a  set  of  draft 
performance  Objectives  and  indicators 
that  appear  ii^  Part  G,  "Supplementary 
Information,'^  in  the  application 
package.  Althbugh  these  performance 
objectives  an<|  indicators  are  still  draft, 
the  object! veai  and  indicators  will  be 
finalized  by  Pebruary  of  1999  and  will 
look  much  lil^e  the  draft  performance 
indicators.  AQ  State  and  partnership 
grantees  must  collect  data  and  report  to 
the  Department  on  their  progress  with 
respect  to  eac  i  of  the  performance  . 
indicators  on  all  of  the  final 
performance  Indicators. 


In  addition,  there  may  be  a  few 
indicators  for  which  data  will  be 
collected  by  the  contractor  hired  to 
conduct  the  national  evaluation  of  the 
Title  II  programs.  All  grantees  also  are 
required  to  cooperate  with  the 
contractor  for  the  national  evaluation  as 
the  contractor  collects  data  fi-om 
grantees  related  to  these  indicators. 

Paperwork  Reduction  Act 
Considerations 

The  procedures  and  requirements 
contained  in  this  notice  relate  to 
application  packages  that  the 
Department  has  developed  under  the 
three  Teacher  Quality  Enhancement 
Grant  Programs.  The  public  may  obtain 
copies  of  these  packages  by  calling  or 
writing  the  individuals  identified  at  the 
beginning  of  this  notice  as  the 
Department's  contact,  or  through  the 
Department's  website:  http:// 
www.ed.gov/offices/OPE/heatqp/ 
index.html 

As  required  by  the  Paperwork 
Reduction  Act,  the  Office  of 
Management  and  Budget  has  approved 
the  use  of  these  application  packages 
under  the  following  OMB  control 
number  1840-0007,  expires  February, 
2002.  As  noted  earlier  in  this  notice, 
these  application  packages  will  be 
available  on  or  before  February  11, 
1999. 

Electronic  Access  te  This  Document. 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  docimients  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or,  toll  free  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  on  an  electronic 
bulletin  board  of  the  Etepartment. 
Telephone:  (202)  219-1511  or,  toll  free, 
1-800-222-4922.  The  documents 
located  under  Option  G — Files/ 
Announcements,  Bulletins,  and  Press 
Releases. 

Note:  The  official  version  of  the  document 
is  the  document  published  in  the  Federal 
Register. 

Program  Authority.  20  U.S.Q  1021  et  seq. 


Dated:  February  1, 1999. 

David  A.  Longanecker, 

Assistant  Secretary,  Office  of  Postsecondary 
Education. 

Appendix 

Technical  Assistance  Workshops  on 
Implementation  of  Teacher  Quality 
Enhancement  Grant  Programs 

The  Department  of  Education  has 
scheduled  six  regional  technical  assistance 
workshops  between  February  17  and  March 
2, 1999,  to  help  prospective  applicants  to 
belter  understand  the  Department's  approach 
to  implementing  the  competitive  grant 
competitions  to  be  held  this  spring  under  the 
Teacher  Quality  Enhancement  Grant 
Programs,  authorized  by  sections  201-204  of 
the  Higher  Education  Act  of  1965,  as 
amended.  Under  the  Teacher  Quality 
Programs,  States  must  submit  applications 
for  the  State  Program  by  April  16,  1999, 
eligible  partnerships  must  submit  pre- 
applications  for  the  Partnership  Program  fipr 
Improving  Teacher  Education  by  April  2, 
1999,  and  States  and  eligible  partnerships 
must  submit  applications  for  the  Teacher 
Recruitment  Program  by  April  16,  1999.  At 
these  workshops,  the  public  will  be  able  to 
learn  more  about  the  purposes  and 
requirements  of  these  programs,  how  to 
apply  for  funds,  program  eligibility 
requirements,  the  application  selection 
process,  and  considerations  that  might  help 
them  to  improve  the  quality  of  their  grant 
applications.  Department  of  Education  staff 
with  exftertise  on  these  and  other  issues 
related  to  the  Teacher  Quality  Programs  will 
be  available  to  answer  any  questions  on  these 
topics. 

The  locations  and  dates  of  these  workshops 
are:  February  17  B  Washington,  DC;  February 
19  B  San  Diego,  California;  February  22  B 
Seattle,  Washington;  February  25  B  St.  Louis, 
Missouri;  February  26  B  Dallas,  Texas;  and 
March  2,  Atlanta,  Georgia.  Any  interested 
parties  are  invited  to  attend  these  workshops. 

The  Department  of  Education  has  reserved 
a  limited  number  of  hotel  rooms,  at  a  special 
government  per  diem  room  rate,  at  each  of 
the  following  hotels  that  will  host  the 
workshops.  To  reserve  these  rates,  be  certain 
to  inform  the  hotel  that  you  are  attending  the 
workshops  with  the  Department  of 
Education. 

The  meeting  sites  are  accessible  to 
individuals  with  disabilities.  The  Department 
will  provide  a  sign  language  interpreter  at 
each  of  the  scheduled  workshops.  An 
individual  with  a  disability  who  will  need  an 
auxiliary  aid  or  service  other  than  an 
interpreter  to  participate  in  the  meeting  (e.g., 
assistive  listening  device,  or  materials  in  an 
alternative  format)  should  notify  the  contact 
person  listed  in  this  notice  at  least  two  weeks 
before  the  scheduled  meeting  date.  Although 
the  Department  will  attempt  to  meet  a 
request  received  after  that  date,  the  requested 
auxiliary  aid  or  service  may  not  be  available 
because  of  insufficient  time  to  arrange  it. 

Dates,  Times,  and  Locations  of  Technical 
Assistance  Workshops 

Workshop  #1:  Wednesday,  February  17, 
1999,  Washington,  E)C,  Washington  Hilton 
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Hotel,  1919  Connecticut  Avenue  NW, 
Washington,  DC  20005;  Phone:  (202)  483- 
3000.  Rate:  $115.00  plus  tax. 

Workshop  #2:  Friday,  February  19, 1999, 
San  Diego,  California,  Marriott  Hotel — 
Mission  Valley,  8757  Rio  San  Diego  Drive, 
San  Diego,  CA  92108,  Phone:  (619)  692-3800. 
Rate:  $93.00  plus  tax. 

Workshop  #3:  Monday,  February  22, 1999, 
Seattle,  Washington,  Renaissance  Madison 
Hotel,  515  Madison  &  Sixth  Avenue,  Seattle, 


WA  98104,  Phone:  1-800-278-4159.  Rate: 
$104.00  plus  tax. 

Workshop  #4:  Thursday,  February  25, 
1999,  St.  Louis,  Missouri,  Radisson  Hotel  & 
Suites,  600  North  Fourth  Street,  St.  Louis, 
MO  63102,  Phone:  (314)  621-8200.  Rate: 
$66.00  plus  tax. 

Workshop  #5:  Friday,  February  26, 1999, 
Dallas,  Texas,  Wyndhara  Garden  Hotel/ 
Dallas,  Park  Central,  8051  LB.  Johnson 
Freeway,  Dallas,  TX  75251,  Phone:  (972) 
680-3000.  Rate:  S89.00  plus  tax. 


Workshop  #8:  Tuesday,  March  2, 1999. 
Atlanta,  Georgia,  Sheraton  Gateway  Hotel, 
1900  Sullivan  Road,  College  Park,  GA  30337, 
Phone:  (770)  997-1100.  Rate:  $90.00  plus  tax. 

For  ftirther  information  about  these 
workshops,  please  call  or  write  the 
E)epartment  contact  identified  at  the 
beginning  of  this  notice. 

[FR  Doc.  99-2720  Filed  2-5-99;  8:45  am) 
BILUNO  CODE  4000-01-P 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcenient 

30  CFR  Part  81 4 
nN-142-FOR] 

Surface  Coal  Mining  and  Reclamation 
Operations  (^n  Federal  Lands;  State- 
Federal  Cooperative  Agreements; 
Indiana 

AGENCY:  Offite  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule. 


summary:  ThJB  Office  of  Surface  Mining 
Reclamation  land  Enforcement  (OSM)  is 
proposing  to  adopt  a  cooperative 
agreement  be  tween  the  Etepartment  of 
the  Interior  aid  the  State  of  Indiana. 
This  agreement  will  allow  Indiana, 
under  the  pei  manent  regulatory 
program,  to  r  ^gulate  surface  coal  mining 
and  reclamat  on  operations  on  Federal 
lands  in  Indi  ma.  The  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA)  pre  vides  for  this  type  of 
agreement.  T  lis  notice  of  proposed 
rulemaking  g  ves  you  information  on 
the  terms  of  t  de  proposed  cooperative 
agreement. 

DATES:  Writte  n  Comments.  We  must 
receive  writtin  comments  by  4:00  p.m., 
E.S.T.,  April  3, 1999. 

Public  Heatings.  If  requested,  we  will 
hold  a  publiq  hearing  on  the  proposed 
rule  on  Marc  i  25,  1999.  We  must 
receive  your  requests  to  speak  at  the 
hearing  by  4:  )0  p.m.,  E.S.T.,  on  March 
1,  1999.  If  yo  a  wish  to  attend  a  hearing 
but  not  testif;  ^  you  should  contact  the 
person  identi  Red  under  FOR  FURTHER 
INFORMATION  ^NTACT  before  the  hearing 
date  to  verify  that  we  will  hold  a 
hearing. 

ADDRESSES:  I  you  wish  to  comment, 
you  may  subi  nit  your  comments  by  any 
one  of  severa  methods.  You  may  mail 
or  hand  carrji  your  comments  to 
Andrew  R.  G  Imore,  Director, 
Indianapolis  "ield  Office,  Office  of 
Surface  Mini;  ig  Reclamation  and 
Enforcement,  Minton-Capehart  Federal 
Building,  57t  N.  Pennsylvania  Street, 
Indianapolis.  Indiana  46204-1521.  You 
may  also  conment  via  the  Internet  to 
OSM's  Admi  listrative  Record  at: 
agilmore@mc  rwg.osmre.gov. 

You  may  submit  a  request  for  a  public 
hearing  orall; '  or  in  writing  to  the 
person  and  a  Idress  specified  under  FOR 
FURTHER  INFORMATION  CONTACT.  We  will 
announce  the  address,  date  and  time  for 
any  public  h«  aring  if  one  is  held.  If  you 
are  disabled  i  iid  require  special 
accommodat:  on  to  attend  a  pubUc 


hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Copies  of  the  Indiana  program,  the 
proposed  cooperative  agreement,  a 
listing  of  any  scheduled  public  hearings, 
and  all  vmtten  comments  received  in 
response  to  this  document  will  be 
available  for  public  review  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  hoUdays. 

Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Mintoo-Capehart  Federal 
Building,  575  N.  Pennsylvania  Street, 
Indianapolis,  Indiana  46204—1521, 
Telephone:  (317)  226-6700. 

Indiana  Department  of  Natural 
Resources,  402  West  Washington  Street, 
Room  C256,  Indianapolis,  Indiana 
46204,  Telephone:  (317)  232-1547. 

You  may  receive  one  fi-ee  copy  of  the 
proposed  agreement  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  R.  Gilmore,  Director, 
Indianapolis  Field  Office,  Telephone: 
317-226-6700.  E-mail: 
agilmore@mcrgw.osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background  of  the  Indiana  Program 

in.  Description  of  the  Proptosed  Ckxjperative 

Agreement 
IV.  Procedural  Determinations 

I.  Public  Comment  Procedures 

Written  Comments 

If  you  are  submitting  written 
comments  on  the  proposed  rule,  please 
be  specific,  limit  your  comments  to 
issues  pertinent  to  the  proposed  rule, 
and  explain  the  reason  for  your 
recommendations.  Except  for  comments 
provided  electronically,  please  submit 
three  copies  of  your  comments,  if 
possible,  to  our  Administrative  Record 
(see  ADDRESSES).  All  comments  sent  to 
the  Administrative  Record  will  be 
logged  into  the  administrative  record  for 
the  rulemaking.  However,  we  will  not 
consider  or  respond  to  your  comments 
when  developing  the  final  rule  if  they 
are  received  after  the  close  of  the 
comment  period  (see  DATES).  We  will 
make  every  attempt  to  log  all  comments 
into  the  administrative  record,  but 
comments  delivered  to  addresses  other 
than  those  listed  in  ADDRESSES  may  not 
be  logged  in. 

Please  submit  Internet  comments  as 
an  ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  IN-142- 
FOR"  and  your  name  and  return  address 
in  your  Internet  message.  If  you  do  not 
receive  a  confirmation  from  the  system 


that  we  have  received  your  Internet 
message,  contact  us  by  telephone  at 
317-226-€700.  We  will  make 
comments,  including  names  and 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours.  You  may  request  confidentiality, 
which  we  will  honor  to  the  extent 
allowable  by  law.  If  you  wish  to 
withhold  your  name  or  address,  except 
for  the  city  or  town,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  fi-om 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by 
4:00  p.m.,  E.S.T.  on  March  1,  1999.  We 
will  arrange,  with  you,  the  location  and 
time  of  the  hearing.  If  no  one  requests 
an  opportunity  to  speak  at  a  public 
hearing,  we  will  not  hold  one. 

We  request  that  you  file  a  written 
statement  at  the  time  of  the  hearing.  It 
will  greatly  assist  the  transcriber.  If  you 
submit  written  statements  in  advance  of 
the  hearing,  this  will  allow  us  to  prepare 
adequate  responses  and  appropriate 
questions. 

We  will  continue  the  public  hearing 
on  the  specified  date  until  all  persons 
scheduled  to  speak  have  spoken. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  allowed  to  speak 
following  those  who  have  been 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  speak  and  persons 
present  in  the  audience  who  wish  to 
speak  have  spoken. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  If  you  wish  to 
meet  with  us  to  discuss  the  proposed 
agreement,  you  may  request  a  meeting 
by  contacting  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  All 
such  meetings  will  be  open  to  the  public 
and,  if  possible,  notices  of  meetings  will 
be  posted  at  the  locations  listed  under 
ADDRESSES.  We  will  make  a  written 
summary  of  each  meeting  a  part  of  the 
Administrative  Record. 

II.  Background  on  the  Indiana  Program 

On  July  29,  1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  You  can  find 


Federal  Register /Vol.  64,  No.  25 /Monday,  February  8,  1999 /Proposed  Rules 


6151 


background  information  on  the  Indiana 
program  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  in  the 
July  26,  1982,  Federal  Register  (47  FR 
32071).  Later  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  found  at  30  CFR 
914.10,  914.15,  and  914.16. 

III.  Description  of  the  Proposed 
Cooperative  Agreement 

By  a  letter  dated  March  10, 1998 
(Administrative  Record  No.  IND-1598). 
from  the  Indiana  Department  of  Natural 
Resources,  Indiana  submitted  a  request 
for  a  State-Federal  cooperative 
agreement  under  the  provisions  of  30 
CFR  745.11.  The  purpose  of  the 
proposed  cooperative  agreement 
(Agreement),  is  to  give  Indiana  the 
primary  authority  to  administer  its 
approved  permanent  regulatory  program 
on  Federal  lands. 

Section  523(c)  of  SMCRA,  30  U.S.C. 
1201  et  seq.,  and  the  regulations  at  30 
CFR  Part  745  allow  a  State  and  the 
Secretary  of  the  Interior  to  enter  into  a 
permanent  program  Agreement  if  the 
State  has  an  approved  State  program  for 
regulating  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands.  SMCRA 
authorizes  permanent  program 
Agreements  under  section  523(c)  which 
provides  that  "[alny  State  with  an 
approved  State  program  may  elect  to 
enter  into  a  cooperative  agreement  with 
the  Secretary  to  provide  for  State 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  Federal  lands 
within  the  State,  provided  the  Secretary 
determines  in  writing  that  such  State 
has  the  necessary  personnel  and 
funding  to  implement  such  a 
cooperative  agreement  in  accordance 
with  the  provision  of  this  Act." 

Section  745.11(b)(1)  through  (8)  of  our 
regulations  require  States  to  submit 
certain  information  with  a  request  for  a 
permanent  program  cooperative 
agreement,  if  the  information  has  not 
been  previously  submitted  in  the  State 
program.  Indiana  previously  submitted 
much  of  the  information  relating  to  the 
budget,  staffing,  and  equipment 
necessary  for  performing  inspections  at 
surface  coal  mining  and  reclamation 
operations  on  Federal  lands.  In 
addition,  Indiana  submitted  a  written 
certification  from  the  Chief  Legal 
Counsel  of  the  Indiana  Department  of 
Natural  Resources  stating  that  the  State 
does  not  have  statutory,  regulatory,  or 
other  legal  constraint  which  would  limit 
the  ability  of  the  Indiana  Department  of 
Natural  Resources  to  fully  comply  with 
the  terms  of  the  proposed  Agreement, 


section  523(c)  of  SMCRA,  and  30  CFR 
Part  745. 

We  have  included  the  full  text  of  the 
proposed  agreement  as  part  of  this 
proposed  rulemaking.  The  proposed 
cooperative  agreement  may  change  as  a 
result  of  public  comment  and/or  further 
discussion  with  the  State  of  Indiana. 
The  proposed  agreement,  as  submitted 
by  Indiana,  has  sixteen  articles.  A  brief 
summary  of  the  articles  appears  below. 

Article  I:  Introduction,  Purpose  and 
Responsible  Agencies.  This  article 
explains  the  legal  authority  for  the 
Agreement  and  states  that  the 
Agreement  allows  Indiana  to  regulate 
surface  coal  mining  and  reclamation 
operations  on  Federal  lands  in  Indiana. 
The  article  designates  the  Natural 
Resource  Commission  (NRC)  and  the 
Division  of  Reclamation  (DOR)  of  the 
Indiana  Department  of  Natural 
Resources  as  the  agencies  responsible 
for  administering  the  Agreement  on 
behalf  of  the  Governor  of  Indiana 
(Governor).  It  also  designates  OSM  as 
the  agency  responsible  for  administering 
the  Agreement  on  behalf  of  the 
Secretary  of  the  Department  of  the 
Interior  (Secretary).  Indiana  designated 
NRC  and  DOR  as  the  administrative 
bodies  for  the  approved  Regulatory 
Program  in  Indiana. 

Article  II:  Effective  Date.  This  article 
provides  that  after  signature  by  the 
Secretary  and  the  Governor,  the 
Agreement  will  become  effective  30 
days  after  publication  in  the  Federal 
Register  as  a  final  rule. 

Article  III:  Definitions.  This  article 
provides  that  the  terms  and  phrases 
used  in  the  Agreement  will  have  the 
same  meaning  as  those  in  SMCRA,  the 
OSM  approved  State  Act  (Indiana  Code 
(I.e.)  14-34).  and  the  rules  and 
regulations  set  forth  as  a  result  of  those 
acts.  The  article  also  specifies  that  the 
State  will  use  the  definitions  in  its 
approved  State  program  if  State  and 
Federal  definitions  conflict. 

Article  IV:  Applicability.  This  article 
states  that  the  laws,  regulations,  terms 
and  conditions  of  Indiana's  approved 
State  program  are  applicable  to  Federal 
lands  in  Indiana  except  as  otherwise 
stated  in  the  Agreement,  SMCRA,  30 
CFR  740.4,  740.11(a),  745.13,  and  other 
applicable  laws,  Executive  Orders,  or 
regulations. 

Article  V:  General  Requirements.  This 
article  certifies  that  DOR  and  NRC  have 
the  authority  under  State  law  to  carry 
out  the  terms  of  the  Agreement.  It  also 
establishes  the  procedures  for  funding 
DOR's  and  NRC's  responsibilities  under 
the  Agreement  and  the  right  of  DOR  or 
OSM  to  terminate  the  agreement  if  OSM 
cannot  adequately  fund  the  program. 
This  article  provides  for  DOR  and  OSM 


to  exchange  information  and  for  DOR  to 
report  annually  to  OSM.  It  also  requires 
DOR  to  have  adequate  personnel  with 
sufficient  equipment  and  facilities  to 
carry  out  the  requirements  of  the 
program.  Finally,  this  article  discusses 
how  DOR  will  determine  the  amount  of 
the  permit  application  fee  and  how  DOR 
will  handle  funds  generated  from  permit 
application  fees,  civil  penalties,  and 
fines  collected  from  operations  on 
Federal  lands. 

Article  VI:  Review  of  Permit 
Application  Packages.  Paragraphs  A 
through  C  of  Article  VI  generally 
describe  the  procedures  that  the  State 
and  OSM  will  follow  in  the  review  and 
analysis  of  a  permit  application  package 
(PAP)  for  operations  on  Federal  lands. 
The  term  "permit  application  package" 
is  defined  under  30  CFR  740.5.  DOR 
will  assume  primary  responsibility  for 
the  review  of  a  PAP.  Where  leased 
Federal  coal  is  involved,  OSM  will 
prepare  a  mine  plan  decision  document 
and  obtain  the  Secretary's  approval  for 
the  document. 

The  article  also  establishes  guidelines 
for  material  to  be  submitted  in  the  PAP 
and  the  procedures  that  OSM  and  DOR 
will  use  in  reviewing  the  PAP.  The 
article  further  spells  out  the 
coordination  between  DOR,  OSM,  and 
other  Federal  Agencies  in  conducting 
the  reviews.  Finally,  the  article  provides 
guidelines  for  making  a  decision  on  the 
permit  application  and  informing  the 
applicable  parties  of  the  decision.  The 
review  procedures  for  permit  revisions, 
renewals  and  the  transfer,  assignment  or 
sale  of  permit  rights  are  also  discussed. 

Article  VII.  Inspections.  This  article 
specifies  that  EXDR  will  conduct 
inspections  of  the  operations  on  Federal 
lands  and  will  prepare  and  file 
inspection  reports  documenting  the 
inspection  according  to  the  State 
program.  DOR  will  also  be  the  point  of 
contact  and  the  primary  inspection 
authority  in  dealing  with  these 
operators.  However,  authorized  Federal 
or  State  agencies  will  be  allowed  to 
conduct  necessary  inspections  for 
purposes  other  than  those  covered  by 
the  Agreement.  Finally,  the  article 
discusses  procedures  that  OSM  will 
follow  when  handling  citizen 
complaints  that  it  receives  pertaining  to 
imminent  danger  to  the  public  health 
and  safety  or  to  significant  imminent 
environmental  harm  to  land,  air  or 
water  resources. 

Article  VIII:  Enforcement.  This  article 
deals  with  DOR's  responsibility  for 
issuing  enforcement  actions  resulting 
from  violations  on  surface  coal  mining 
and  reclamation  sites  on  Federal  lands. 
DOR  will  have  the  lead  in  issuing 
enforcement  actions  except  in  cases 
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where  Federallaws  and  Executive 
Orders  reserva  these  rights  to  the 
Secretary.  TheJ  article  provides  for  DOR 
and  OSM  to  exchange  information 
concerning  en  brcement  actions  and  to 
be  mutually  ay  ailable  to  serve  as 
writnesses  in  eiforcement  actions  taken 
by  either  part) . 

Article  IX:  t  onds.  This  article 
specifies  the  procedures  that  a  permittee 
must  follow  tc  get  a  performance  bond 
to  cover  the  operator's  liability  under 
the  Act  and  the  State  program.  The 
article  discusses  the  assignment  of  the 
bond  if  the  Agreement  is  terminated  and 
the  procedure  i  for  releasing  and 
forfeiting  bone  .  Finally  the  article  states 
that  if  the  opeator  submits  a 
performance  bond,  this  bond  does  not 
satisfy  the  req  iirements  for  the  operator 
to  also  submit  a  Federal  lease  bond  or 
lessee  protection  bond  in  certain 
circumstances . 

Article  X.  D  ^signating  Areas 
Unsuitable  fo>  All  or  Certain  Types  of 
Surface  Coal  Idining  and  Reclamation 
Operations  ar  d  Activities,  Valid 
Existing  Right  s  (VER).  and  Compatibility 
Determinatioi  s.  The  unsuitably 
petitions  port  on  of  the  article  only 
allows  the  Secretary  to  designate 
Federal  lands  as  unsuitable  for  mining. 
The  article  fui  ther  states  the  procedures 
DOR  or  OSM  nust  follow  if  they  receive 
a  petition  to  d  Bsignate  land  areas 
unsuitable  for  all  or  certain  types  of 
surface  coal  n  ining  operations  that 
could  affect  adjacent  Federal  or  non- 
Federal  lands  The  VER  and 
Compatibility  Determinations  portion  of 
the  article  req  uires  OSM  to  make  VER 
determinatioi  s  on  Federal  lands  where 
proposed  ope-ations  are  not  allowed  or 
are  limited  b>  Section  522(e)(1)  of  the 
Act.  This  article  also  requires  OSM  to 
make  determinations  of  compatibility 
under  the  provisions  of  section  522(e)(2) 
of  the  Act. 

Article  XI:  ''ermination  of  Cooperative 
Agreement.  T  lis  article  allows  the 
Governor  or  t  le  Secretary  to  terminate 
the  Agreemer  t  under  the  provisions  of 
30CFR745.15. 

Article  XII:  Reinstatement  of 
Cooperative  Agreement.  This  article 
allows  the  Gc  vemor  and  the  Secretary 
to  reinstate  tl  e  Agreement,  under  the 
provisions  of  30  CFR  745.16,  if  it  is 
terminated  ir  whole  or  part. 

Article  XIII :  Amendment  of 
Cooperative  Agreement.  This  article 
provides  that  the  Governor  and  the 
Secretary,  under  the  provisions  of  30 
CFR  745.14,  may  amend  the  Agreement 
by  mutual  consent. 

Article  XI\ ':  Changes  in  State  or 
Federal  Stan  dards.  This  article 
describes  the  procedures  the  Governor 
or  the  Secreti  try  must  follow  when  they 


declare  new  or  revised  performance  or 
reclamation  requirements  or 
enforcement  and  administrative 
procedures. 

Article  XV:  Changes  in  Personnel  and 
Organization.  Under  the  terms  of  this 
article,  each  party  to  the  Agreement 
must  notify  the  other  of  changes  in 
personnel,  organization  and  funding,  or 
other  changes  that  may  affect  the 
implementation  of  the  Agreement. 

Article  XVI:  Reservation  of  Rights. 
This  article  provides  that  the  agreement 
does  not  cause  the  State  or  the  Secretary 
to  waive  any  rights  they  may  have  under 
laws  other  than  SMCRA  or  their 
regulations,  including  but  not  limited  to 
those  listed  in  Appendix  A  to  the 
Agreement. 

rV.  Procedural  Determinations 

1.  Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  document  is  not  a  significant 
rule  and  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 
.  (1)  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 

(2)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  or  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients. 

(4)  This  rule  does  not  raise  novel  legal 
or  policy  issues. 

2.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will 
establish  an  Agreement  between  the 
Department  of  the  Interior  and  the  State 
of  Indiana.  The  Agreement  does  not 
impose  any  new  substantive 
requirements  on  the  coal  industry;  it 
merely  authorizes  the  State  to  regulate 
surface  coal  mining  and  reclamation 
activities  on  Federal  lands  in  Indiana  in 
lieu  of  the  Federal  government. 

3.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 


a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
The  rule  affects  only  the  State  of  Indiana 
and  the  costs  of  carrying  out  the 
functions  under  the  Agreement  are 
offset  by  grants  from  the  Federal 
government. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions  because  the  rule 
does  not  impose  any  new  requirements 
on  the  coal  mining  industry  or 
consumers.  The  functions  being 
performed  by  the  State  under  the 
Agreement  are  offset  by  grants  from  the 
Federal  government. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
for  the  reasons  stated  above. 

4.  Unfunded  Mandates 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local  or  tribal 
governments  or  the  private  sector.  The 
rule  establishes  a  cooperative  agreement 
at  the  request  of  the  State  of  Indiana  and 
will  result  in  the  delegation  of  authority 
to  the  State.  The  cost  to  the  State  of 
performing  the  duties  being  delegated 
are  offset  by  a  grant  from  the  Federal 
government.  A  statement  containing  the 
information  required  by  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1531,  et 
seq.)  is  not  required. 

5.  Executive  Order  12630— Takings 

In  accordance  with  Executive  Order 
12630.  the  rule  does  not  have  significant 
takings  implications.  The  rule 
establishes  an  Agreement  at  the  request 
of  the  State  of  Indiana  and  will  result  in 
the  delegation  of  authority  to  the  State. 
A  takings  implication  assessment  is  not 
required. 

6.  Executive  Order  12612— Federalism 

In  accordance  with  Executive  Order 
12612,  the  rule  does  not  have  significant 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
The  rule  establishes  an  Agreement  at  the 
request  of  the  State  of  Indiana  and  will 
result  in  the  delegation  of  authority  to 
the  State.  Therefore,  a  Federalism 
assessment  is  not  required. 

7.  Executive  Order  12988— Civil  Justice 
Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
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detennined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

8.  Paperwork  Reduction  Act 

This  rule  does  not  require  an 
information  collection  from  10  or  more 
parties  and  a  submission  under  the 
Paperwork  Reduction  Act  is  not 
required.  An  0MB  form  83-1  is  not 
required. 

9.  National  Environmental  Policy  Act 

An  environmental  impact  statement  is 
not  required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  the  implementation  of  a 
Federal  lands  program  under  the 
provision  of  section  523  of  SMCRA  does 
not  constitute  a  major  Federal  action 
vdthin  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C)). 

10.  Author 

The  principal  author  of  this  rule  is 
Andrew  R.  Gilmore,  Director,  Office  of 
Surface  Mining,  Indianapolis  Field 
Office,  Minton-Capehart  Federal 
Building,  575  N.  Pennsylvania  Street, 
Indianapolis,  Indiana  46204-1521. 

List  of  Subjects  in  30  CFR  Fart  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  January  20, 1999. 
Sylvia  V.  Baca, 

Acting  Assistant  Secretary,  Land  and 
Minerals  Management. 

For  the  reasons  given  in  the  preamble, 
OSM  proposes  to  amend  30  CFR  part 
914  as  set  forth  below: 

PART  91 4— INDIANA 

1.  The  authority  citation  for  part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  etseq. 

2.  Section  914.30  is  added  to  read  as 
follows: 

§  91 4.30    State-Federal  Cooperative 
Agreement. 

State-Federal  Cooperative  Agreement 

The  Governor  of  the  State  of  Indiana 
(Governor)  and  the  Secretary  of  the 
Department  of  the  Interior  (Secretary) 
enter  into  a  Cooperative  Agreement 
(Agreement)  to  read  as  follows: 

Article  I:  Introduction,  Purposes  and 
Responsibile  Agencies 

A.  Authority:  This  Agreement  is  authorized 
by  section  523(c}  of  the  Surface  Mining 
Control  and  Reclamation  Act  (SMCRA),  30 
U.S.C.  1273(c),  which  allows  a  State  with  a 
permanent  regulatory  program  approved  by 
the  Secretary  under  section  503  of  SMCRA, 


30  U.S.C.  1253,  to  elect  to  enter  into  an 
Agreement  for  the  State  regulation  of  surface 
coal  mining  and  reclamation  operations 
(including  surface  operations  and  surface 
impacts  incident  to  underground  mining 
operations)  on  Federal  lands.  This  Agreement 
provides  for  State  regulation  of  coal 
exploration  operations  not  subject  to  43  CFR 
Part  3400  and  surface  coal  mining  and 
reclamation  operations  in  Indiana  on  Federal 
lands  (30  CFR  Chapter  VII  Subchapter  D), 
consistent  with  SMCRA  and  State  and 
Federal  laws  governing  such  activities  and 
the  Indiana  State  Program  (Program). 

B.  Purposes:  The  purposes  of  this 
Agreement  are  to  (a)  foster  Federal-State 
cooperation  in  the  regulation  of  surface  coal 
mining  and  reclamation  operations  and  coal 
exploration  operations  not  subject  to  43  CFR 
Part  3400;  (b)  minimize  intergovernmental 
overlap  and  duplication;  and  (c)  provide 
uniform  and  effective  application  of  the 
Program  on  all  lands  in  Indiana  in 
accordance  with  SMCRA,  the  Program,  and 
this  Agreement. 

C.  Responsible  Administrative  Agencies: 
The  Natural  Resource  Commission  (NRC)  and 
the  Division  of  Reclamation  (DOR)  of  the 
Indiana  Department  of  Natural  Resources 
will  be  responsible  for  administering  this 
Agreement  on  behalf  of  the  Governor  under 
the  approved  Indiana  Regulatory  Program. 
The  Office  of  Surface  and  Mining 
Reclamation  and  Enforcement  (OSM)  will 
administer  this  Agreement  on  behalf  of  the 
Secretary. 

Article  II:  Effective  Da  te 

After  being  signed  by  the  Secretary  and  the 
Governor,  this  Agreement  will  take  effect  30 
days  after  publication  in  the  Federal  Register 
as  a  final  rule:  This  Agreement  will  remain 
in  effect  until  terminated  as  provided  in 
Article  XI. 

Article  III:  Definitions 

The  terms  and  phrases  used  in  this 
Agreement  which  are  defined  in  SMCRA,  30 
CFR  Parts  700,  701  and  740,  the  Program, 
including  the  OSM  approved  State  Act  (I.C. 
14-34),  and  the  rules  and  regulations 
promulgated  pursuant  to  those  Acts,  will  be 
given  the  meanings  set  forth  in  said 
definitions.  Where  there  is  a  conflict  between 
the  above  referenced  State  and  Federal 
definitions,  the  definitions  used  in  the 
Program  will  apply. 

Article  rV:  Applicability 

In  accordance  with  the  Federal  lands 
program,  the  laws,  regulations,  terms  and 
conditions  of  the  Program  are  applicable  to 
Federal  lands  in  Indiana  except  as  otherwise 
stated  in  this  Agreement.  SMCRA,  30  CFR 
740.4.  740.11(a)  and  745.13,  and  other 
applicable  laws.  Executive  Orders,  or 
regulations. 

Article  V:  General  Requirements 

The  Governor  and  the  Secretary  affirm 
that  they  will  comply  with  all  the 
provisions  of  this  Agreement. 

A.  Authority  of  State  Agency:  DOR  and 
NRC  have  and  will  continue  to  have  the 
authority  under  State  law  to  carry  out  this 
Agreement. 


B.  Funds: 

1.  Upon  application  by  DOR  and  subject  to 
appropriations,  OSM  will  provide  the  State 
with  the  funds  to  defray  the  costs  associated 
with  carrying  out  its  responsibilities  under 
this  Agreement  as  provided  in  section  705(c) 
of  SMCRA,  the  grant  agreement,  and  30  CFR 
735.16.  Such  funds  will  cover  the  full  cost 
incurred  by  DOR  and  NRC  in  carrying  out 
these  responsibilities,  provided  that  such 
cost  does  not  exceed  the  estimated  cost  the 
Federal  government  would  have  expended 
on  such  responsibilities  in  the  absence  of  this 
Agreement. 

2.  OSM's  Indianapolis  Field  Office  and 
OSM's  Mid-Continent  Region  Coordinating 
Center  office  will  work  with  DOR  to  estimate 
the  amount  the  Federal  government  would 
have  expended  for  regulation  of  Federal 
lands  in  Indiana  in  the  absence  of  this 
Agreement. 

3.  OSM  and  the  State  will  discuss  the  OSM 
Federal  lands  cost  estimate.  After  resolution 
of  any  issues,  DOR  will  include  the  Federal 
lands  cost  estimate  in  the  State's  annual 
regulatory  grant  application  submitted  to 
OSM's  Indianapolis  Field  Office. 

The  State  may  use  the  existing  year's 
budget  totals,  adjusted  for  inflation  and 
workload  considerations  in  estimated 
regulatory  costs  for  the  following  grant  year. 
OSM  will  notify  DOR  as  soon  as  possible  if 
such  projections  are  not  acceptable. 

4.  If  DOR  applies  for  a  grant  but  sufficient 
funds  have  not  been  appropriated  to  OSM, 
OSM  and  DOR  will  promptly  meet  to  decide 
on  appropriate  measures  that  will  insure  that 
surface  coal  mining  and  reclamation 
operations  on  Federal  lands  in  Indiana  are 
regulated  in  accordance  with  the  Program.  If 
agreement  cannot  be  reached,  either  party 
may  terminate  the  Agreement  in  accordance 
with  Article  XI  of  this  Agreement. 

5.  Funds  provided  to  the  DOR  under  this 
Agreement  will  be  adjusted  in  accordance 
with  Office  of  Management  and  Budget 
Common  Rule  for  Uniform  Administration 
Requirements  for  Grants  and  Cooperative 
Agreements  to  State  and  Local  Governments. 

C.  Reports  and  Records:  DOR  will  make 
annual  reports  to  OSM  containing 
information  with  respect  to  compliance  with 
the  terms  of  this  Agreement  pursuant  to  30 
CFR  745.12(d).  Upon  request,  DOR  and  OSM 
will  exchange  information  developed  under 
this  Agreement,  except  where  prohibited  by 
Federal  or  State  law. 

OSM  will  provide  DOR  with  a  copy  of  any 
final  evaluation  report  prepared  concerning 
State  administration  and  enforcement  of  this 
Agreement.  DOR  comments  on  the  report 
will  be  appended  before  transmission  to  the 
Congress,  unless  necessary  to  respond  to  a 
request  by  a  date  certain,  or  to  other 
interested  parties. 

D.  Personnel:  Subject  to  adequate 
appropriations  and  grant  awards,  the  DOR 
will  maintain  the  necessary  personnel  to 
fully  implement  this  Agreement  in 
accordance  with  the  provisions  of  SMCRA, 
the  Federal  lands  program,  and  the  Program. 

E.  Equipment  and  Laboratories:  Subject  to 
adequate  appropriations  and  grant  awards, 
t.^e  DOR  will  assure  itself  access  to 
equipment,  laboratories,  and  facilities  with 
which  all  inspections,  investigations,  studies. 
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tests,  and  analyses  can  be  performed  which 
are  necessary  to  darry  out  the  requirements 
of  the  Agreement 

F.  Permit  Appl  cation  Fees  and  Civil 
Penalties:  The  an  lount  of  the  fee 
accompanying  ar  application  for  a  permit  for 
surface  coal  mini  ig  and  reclamation 
operations  on  Fe(  leral  lands  in  Indiana  will 
be  determined  in  accordance  with  the 
approved  Indians  Program.  All  permit  fees, 
civil  f)enalties  and  fines  collected  from 
operations  on  Federal  lands  will  be  retained 
by  the  State  and  '  vill  be  deposited  within  the 
Natural  Resource  5  Reclamation  Division 
Fund.  Permit  feei  will  be  considered  program 
income.  Civil  penalties  and  fines  will  not  be 
considered  progrim  income.  The  financial 
status  report  submitted  pursuant  to  30  CFR 
735.26  will  include  a  report  of  the  amount  of 
fees,  penalties,  and  fines  collected  on  such 
permits  during  tt  e  State's  prior  fiscal  year. 

Article  VI:  fleviei  /  of  Permit  Application 

Package 

A.  Submission  ol  Permit  Application  Package 

1.  DOR  and  thi  Secretary  require  an 
applicant  proposing  to  conduct  surface  coal 
mining  and  reclanaation  operations  on 
Federal  lands  co'  'ered  by  this  Agreement  to 
submit  a  permit  application  package  (PAP)  in 
an  appropriate  ni  imber  of  copies  to  DOR. 
DOR  will  furnish  OSM  and  other  Federal 
agencies  with  an  appropriate  number  of 
copies  of  the  PAl '.  The  PAP  will  be  in  the 
form  required  by  DOR  and  will  include  any 
supplemental  inl  ormation  required  by  OSM, 
the  Federal  land  management  agency,  and 
other  agencies  w  th  jurisdiction  or 
responsibility  ov  er  Federal  lands  affected  by 
the  operations  pi  oposed  in  the  PAP. 

At  a  minimum,  the  PAP  will  satisfy  the 
requirements  of  40  CFR  740.13(b)  and 
include  the  information  necessary  for  DOR  to 
make  a  determination  of  compliance  with  the 
Program  and  for  DSM  and  the  appropriate 
Federal  agencies  to  make  determinations  of 
compliance  with  applicable  requirements  of 
SMCRA,  the  Federal  lands  program,  and 
other  Federal  la\/s.  Executive  Orders,  and 
regulations  for  w  hich  they  are  responsible. 

2.  For  any  out!  landing  or  pending  permit 
applications  on  !  'ederal  lands  being 
processed  by  OS  M  prior  to  the  effective  date 
of  this  Agreement,  OSM  will  maintain  sole 
permit  decision  responsibility.  After  the  final, 
decision,  all  add  itional  responsibilities  shall 
pass  to  DOR  pur  suant  to  the  terms  of  this 
Agreement  alon| ;  with  any  attendant  fees, 
fines,  or  civil  pe  nalties  therefrom. 

B.  Review  Proce  dures  Where  There  Is  No 
Leased  Federal  ( loal  Involved 

1.  DOR  will  a!  sume  the  responsibilities  for 
review  of  PAPs  where  there  is  no  leased 
Federal  coal  to  the  extent  authorized  in  30 
CFR  740.4(c)(l)I(2),  (4),  (6)  and  (7).  In 
addition  to  con^ltation  with  the  Federal 
land  managemeht  agency  pursuant  to  30  CFR 
740.4(c)(2),  DOR  will  be  responsible  for 
obtaining,  except  for  non-significant 
revisions,  the  c()mments  and  determinations 
of  other  Federalj  agencies  with  jurisdiction  or 
responsibility  over  Federal  lands  affected  by 
the  operations  proposed  in  the  PAP.  EXDR 
will  request  sue  i  Federal  agencies  to  furnish 
their  findings  oi  any  requests  for  additional 


information  to  DOR  within  45  calendar  days 
of  the  date  of  receipt  of  the  PAP.  OSM  will 
assist  DOR  in  obtaining  this  information, 
upon  request. 

Responsibilities  and  decisions  which  can 
be  delegated  to  EXDR  under  other  applicable 
Federal  laws  may  be  specified  in  working 
agreements  between  OSM  and  the  State,  with 
the  concurrence  of  any  Federal  agency 
involved,  and  without  amendment  to  this 
Agreement. 

2.  DOR  will  assume  responsibility  for  the 
analysis,  review  and  approval,  disapproval, 
or  conditional  approval  of  the  p>ermit 
application  component  of  the  PAP  required 
by  30  CFR  740.13  for  surface  coal  mining  and 
reclamation  operations  in  Indiana  on  Federal 
lands  not  requiring  a  mining  plan  pursuant 
to  the  Mineral  Leasing  Act  (MLA).  DOR  will 
review  the  PAP  for  compliance  with  the 
Program  and  the  OSM  approved  State  Act 
and  regulations.  DOR  will  be  the  primary 
point  of  contact  for  applicants  regarding 
decisions  on  the  PAP  and  will  be  responsible 
for  informing  the  applicant  of 
determinations. 

3.  The  Secretary  will  make  his 
determinations  under  SMCRA  that  cannot  be 
delegated  to  the  State.  Some  of  which  have 
been  delegated  to  OSM. 

4.  OSM  and  DOR  will  coordinate  with  each 
other  during  the  review  process  as  needed. 
OSM  will  provide  technical  assistance  to 
DOR  when  requested,  if  available  resources 
allow.  DOR  will  keep  OSM  informed  of 
findings  made  during  the  review  process 
which  bear  on  the  resfKjnsibilities  of  OSM  or 
other  Federal  agencies.  OSM  may  provide 
assistance  to  DOR  in  resolving  conflicts  with 
Federal  land  management  agencies.  OSM 
will  be  responsible  for  ensuring  that  any 
information  OSM  receives  from  an  applicant 
is  promptly  sent  to  DOR.  OSM  will  have 
access  to  DOR  files  concerning  operations  on 
Federal  lands.  OSM  will  send  to  DOR  copies 
of  all  resulting  correspondence  between  OSM 
and  the  applicant  that  may  have  a  bearing  on 
decisions  regarding  the  PAP.  The  Secretary 
reserves  the  right  to  act  independently  of 
DOR  to  carry  out  his  responsibilities  under 
laws  other  than  SMCRA. 

5.  DOR  will  make  a  decision  on  approval, 
disapproval  or  conditional  approval  of  the 
permit  on  Federal  lands. 

(a)  Any  permit  issued  by  DOR  will 
incorporate  any  lawful  terms  or  conditions 
imposed  by  the  Federal  land  management 
agency,  including  conditions  relating  to  post- 
mining  land  use,  and  will  be  conducted  in 
compliance  with  the  requirements  of  the 
Federal  land  management  agency. 

(h)  The  permit  will  include  lawful  terms 
and  conditions  required  by  other  applicable 
Federal  laws  and  regulations. 

(c)  After  making  its  decision  on  the  PAP, 
DOR  will  send  a  notice  to  the  applicant, 
OSM,  the  Federal  land  management  agency, 
and  any  agency  with  jurisdiction  or 
responsibility  over  Federal  lands  affected  by 
the  operations  proposed  in  the  PAP.  A  copy 
of  the  permit  and  written  findings  will  be 
submitted  to  OSM  upon  request. 


C.  Review  Procedures  Where  Leased  Federal 
Coal  Is  Involved 

1.  DOR  will  assume  the  responsibilities 
listed  in  30  CFR  740.4(c)(1),  (2),  (3),  (4).  (6) 
and  (7),  to  the  extent  authorized. 

In  accordance  with  30  CFR  740.4(c)(1), 
DOR  will  assume  responsibility  for  the 
analysis,  review  and  approval,  disapproval, 
or  conditional  approval  of  the  permit 
application  component  of  the  PAP  for  surface 
coal  mining  and  reclamation  operations  in 
Indiana  where  a  mining  plan  is  required, 
including  applications  for  revisions, 
renewals  and  transfer  sale  and  assignment  of 
such  permits.  OSM  will,  at  the  request  of  the 
State,  assist  to  the  extent  possible  in  this 
analysis  and  review. 

DOR  will  be  the  primary  point  of  contact 
for  applicants  regarding  the  review  of  the 
PAP  for  compliance  with  the  Program  and 
State  law  and  regulations.  DOR  will  be 
responsible  for  informing  the  applicant  of  all 
joint  State-Federal  determinations. 

DOR  will  to  the  extent  authorized,  consult 
with  the  Federal  land  management  agency 
and  the  Bureau  of  Land  Management  (BLM) 
pursuant  to  30  CFR  740.4(c)(2)  and  (3), 

respectively.  On  matters  concerned      

exclusively  with  regulations  under  43  CFR 
part  3480,  Subparts  3480  through  3487,  BLM 
will  be  the  primary  contact  with  the 
applicant.  BLM  will  inform  DOR  of  its 
actions  and  provide  DOR  with  a  copy  of 
documentation  on  all  decisions. 

DOR  will  send  the  OSM  copies  of  any 
correspondence  with  the  applicant  and  any 
information  received  from  the  applicant 
regarding  the  PAP.  OSM  will  send  to  EXDR 
copies  of  all  correspondence  with  the 
applicant  which  may  have  a  bearing  on  the 
PAP.  As  a  matter  of  practice,  OSM  will  not 
independently  initiate  contacts  with 
applicants  regarding  completeness  or 
deficiencies  of  the  PAP  with  respect  to 
matters  covered  by  the  Program. 

DOR  will  also  bie  responsible  for  obtaining 
the  conmients  and  determinations  of  other 
Federal  agencies  with  jurisdiction  or 
responsibility  over  Federal  lands  affected  by 
the  operations  proposed  in  the  PAP.  EXDR 
will  request  all  Federal  agencies  to  furnish 
their  findings  or  any  requests  for  additional 
information  to  DOR  within  45  days  of  the 
date  of  receipt  of  the  PAP.  OSM  will  assist 
EXDR  in  obtaining  this  information,  upon 
request  of  DOR. 

DOR  will  be  responsible  for  approval  and 
release  of  performance  bonds  under  30  CFR 
740.4(c)(4)  in  accordance  with  Article  IX  of 
this  Agreement,  and  for  review  and  approval 
under  30  CFR  740.4(c)(6)  of  exploration 
operations  not  subject  to  43  CFR  Part  3480, 
Subparts  3480-3487. 

EXDR  will  prepare  documentation  to 
comply  with  the  requirements  of  NEPA 
under  30  CFR  740.4(c)(7):  however.  OSM  will 
retain  the  responsibility  for  the  exceptions  in 
30  CFR  740.4(c)(7)  (i)-(vii). 

2.  The  Secretary  will  concurrently  carry 
out  his  resp>onsibilities  under  30  CFR 
740.4(a)  that  cannot  be  delegated  to  EXDR 
under  the  Federal  lands  program,  MLA,  the 
National  Environmental  Policy  Act  (NEPA), 
this  Agreement,  and  other  applicable  Federal 
laws.  The  Secretary  will  carry  out  these 
responsibilities  in  a  timely  manner  and  will 
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avoid  to  the  extent  possible,  duplication  of 
the  responsibilities  of  the  State  as  set  forth 
in  this  Agreement  and  the  Program.  The 
Secretary  will  consider  the  information  in  the 
PAP  and,  where  appropriate,  make  decisions 
required  by  SMCRA,  MLA,  NEPA,  and  other 
Federal  laws. 

Responsibilities  and  decisions  which  can 
be  delegated  to  the  State  under  other 
applicable  Federal  laws  may  be  specified  in 
working  agreements  between  OSM  and  DOR, 
with  concurrence  of  any  Federal  agency 
involved,  and  without  amendment  to  this 
Agreement. 

Where  necessary  to  make  the 
determination  to  recommend  that  the 
Secretary  approve  the  mining  plan,  OSM  will 
consult  with  and  obtain  the  concurrences  of 
the  BLM,  the  Federal  land  management 
agency  and  other  Federal  agencies  as 
required. 

The  Secretary  reserves  the  right  to  act 
independently  of  DOR  to  carry  out  his 
responsibilities  under  laws  other  than 
SMCRA  or  provisions  of  SMCRA  not  covered 
by  the  Program,  and  in  instances  of 
disagreement  over  SMCRA  and  the  Federal 
lands  program. 

3.  OSM  will  assist  DOR  in  carrying  out 
DOR'S  responsibilities  by: 

(a)  Coordinating  resolution  of  conflicts  and 
difficuhies  between  DOR  and  other  Federal 
agencies  in  a  timely  manner. 

(b}  Assisting  in  scheduling  joint  meetings, 
upon  request,  between  State  and  Federal 
agencies. 

(c)  Where  OSM  is  assisting  DOR  in 
reviewing  the  PAP,  furnishing  to  DOR  the 
work  product  within  50  calendar  days  of 
receipt  of  the  State's  request  for  such 
assistance,  unless  a  different  time  is  agreed 
upon  by  OSM  and  DOR. 

(d)  Exercising  its  responsibilities  in  a 
timely  manner,  governed  to  the  extent 
possible  by  the  deadlines  established  in  the 
Program. 

4.  Review  of  the  PAP: 

(a)  OSM  and  DOR  will  coordinate  with 
each  other  during  the  review  process  as 
needed.  DOR  will  keep  OSM  informed  of 
fmdings  and  technical  analyses  made  during 
the  review  process  which  bear  on  the 
responsibilities  of  OSM  or  other  Federal 
agencies.  OSM  will  ensure  that  any 
information  it  receives  which  has  a  bearing 
on  decisions  regarding  the  PAP  is  promptly 
sent  to  DOR. 

(b)  DOR  will  review  the  PAP  for 
compliance  with  the  Program  and  State  law 
and  regulations. 

(c)  OSM  will  review  the  operation  and 
reclamation  plan  portion  of  the  permit 
application,  and  any  other  appropriate 
portions  of  the  PAP  for  compliance  with  the 
non-delegable  responsibilities  of  SMCRA  and 
for  compliance  with  the  requirements  of 
other  Federal  laws  and  regulations. 

(d)  OSM  and  DOR  will  develop  a  work 
plan  and  schedule  for  PAP  review  and  each 
will  identify  a  person  as  the  project  leader. 
The  project  leaders  will  serve  as  the  primary 
points  of  contact  between  OSM  and  DOR 
throughout  the  review  process.  Not  later  than 
50  days  after  receipt  of  the  PAP,  unless  a 
different  time  is  agreed  upon,  OSM  will 
furnish  DOR  with  its  review  comments  on 


the  PAP  and  specify  any  requirements  for 
additional  data.  To  the  extent  practicable, 
DOR  will  provide  OSM  all  available 
information  that  may  aid  OSM  in  preparing 
any  flndings. 

(e)  DOR  will  prepare  a  State  decision 
package,  including  written  flndings  and 
supporting  documentation,  indicating 
whether  the  PAP  is  in  compliant  with  the 
Program.  The  review  and  finalization  of  the 
State  decision  package  will  be  conducted  in 
accordance  with  procedures  for  processing 
PAPs  agreed  upon  by  DOR  and  OSM. 

(fl  DOR  may  make  a  decision  on  approval 
or  disapproval  of  the  permit  on  Federal  lands 
in  accordance  with  the  Program  prior  to  the 
necessary  Secretarial  decision  on  the  mining 
plan,  provided  that  DOR  advises  the  operator 
in  the  permit  that  Secretarial  approval  of  the 
mining  plan  must  be  obtained  before  the 
operator  may  conduct  coal  development  or 
mining  operations  on  the  Federal  lease.  DOR 
will  reserve  the  right  to  amend  or  rescind  any 
requirements  of  the  permit  to  conform  with 
any  terms  or  conditions  imposed  by  the 
Secretary  in  his  approval  of  the  mining  plan. 

Cg]  The  permit  will  include,  as  applicable, 
terms  and  conditions  required  by  the  lease 
issued  pursuant  to  the  MLA  and  by  any  other 
applicable  Federal  laws  and  regulations, 
including  conditions  imposed  by  the  Federal 
land  management  agency  relating  to  post- 
mining  land  use,  and  those  of  other  affected 
agencies,  and  will  be  conditioned  on 
compliance  with  the  requirements  of  the 
Federal  land  management  agency  with 
jurisdiction. 

(h)  After  making  its  decision  on  the  PAP, 
DOR  will  send  a  notice  to  the  applicant, 
OSM,  the  Federal  land  management  agency, 
and  any  agency  with  jurisdiction  or 
responsibility  over  Federal  land  affected  by 
operations  proposed  in  the  PAP.  A  copy  of 
the  written  findings  and  the  permit  will  also 
be  submitted  to  OSM. 

5.  OSM  will  provide  technical  assistance  to 
DOR  when  requested,  if  available  resources 
allow.  OSM  will  have  access  to  DOR  files 
concerning  operations  on  Federal  lands. 

D.  Review  Procedures  for  Permit  Revisions; 
Renewals,  and  Transfer  Assignment  or  Sate 
of  Permit  Rights 

1.  Any  permit  revision  or  renewal  for  an 
operation  on  Federal  lands  will  be  reviewed 
and  approved  or  disapproved  by  DOR  after 
consultation  with  OSM  on  whether  such 
revision  or  renewal  constitutes  a  mining  plan 
modification  pursuant  to  30  CI^R  746.18. 
OSM  will  inform  DOR  within  30  days  of 
receiving  a  copy  of  a  proposed  revision  or 
renewal,  whether  the  permit  revision,  or 
renewal  constitutes  a  mining  plan 
modification.  Where  approval  of  a  mining 
plan  modification  is  required,  OSM  and  DOR 
will  follow  the  procedures  outlined  in 
paragraphs  C.  1.  through  C.5.  of  this  Article. 

2.  OSM  may  establish  criteria  consistent 
with  30  CFR  746.18  to  determine  which 
permit  revisions  and  renewals  clearly  do  not 
constitute  mining  plan  modifications. 

3.  Permit  revisions  or  renewals  on  Federal 
lands  which  are  determined  by  OSM  not  to 
constitute  mining  plan  modifications  under 
paragraph  D.  1.  of  this  Article  or  that  meet 
the  criteria  for  not  being  mining  plan 
modifications  as  established  under  paragraph 


D.2.  of  this  Article  will  be  reviewed  and 
approved  following  the  procedures  set  forth 
under  Indiana  law  and  the  State  Program  and 
paragraphs  B.l.  through  B.5.  of  this  Article. 
4.  Transfer,  assignment  or  sale  of  permit 
rights  on  Federal  lands  shall  be  processed  in 
accordance  with  Indiana  law  and  the  State 
Program  and  30  CFR  740.13(e). 

Article  VII:  Inspections 

A.  DOR  will  conduct  inspections  on 
Federal  lands  in  accordance  with  30  CFR 
740.4(c)(5)  and  prepare  and  file  inspection 
reports  in  accordance  with  the  Program. 

B.  DOR  will,  subsequent  to  conducting  any 
inspection  pursuant  to  30  CFR  740.4(c)(5). 
and  on  a  timely  basis,  file  with  OSM  a  legible 
copy  of  the  completed  Stale  inspection 
report. 

C.  DOR  will  be  the  point  of  contact  and 
primary  inspection  authority  in  dealing  with 
the  operator  concerning  operations  and 
compliance  with  the  requirements  covered 
by  the  Agreement,  except  as  described 
hereinafter.  Nothing  in  this  Agreement  will 
prevent  inspections  by  authorized  Federal  or 
State  agencies  for  purposes  other  than  those 
covered  by  this  Agreement.  The  Department 
may  conduct  any  inspections  necessary  to 
comply  with  30  CFR  parts  842  and  843  and 
its  obligations  under  laws  other  than 
SMCRA. 

D.  OSM  will  give  DOR  reasonable  notice  of 
its  intent  to  conduct  an  inspection  under  30 
CFR  842.11  in  order  to  provide  State 
inspectors  with  an  opportunity  to  join  in  the 
inspection. 

When  OSM  is  responding  to  a  citizen 
complaint  of  an  imminent  danger  to  the 
public  health  and  safety,  or  of  significant, 
imminent  environmental  harm  to  land,  air  or 
water  resources,  pursuant  to  30  CFR 
842.11(b)(l)(ii)(C),  it  will  contact  DOR  no  less 
than  24  hours  prior  to  the  Federal  inspection, 
if  practicable,  to  facilitate  a  joint  Federal/ 
State  inspection.  All  citizen  complaints 
which  do  not  involve  an  imminent  danger  or 
significant,  imminent  environmental  harm 
will  be  referred  to  DOR  for  action.  The 
Secretary  reserves  the  right  to  conduct 
inspections  without  prior  notice  to  DOR  to 
carry  out  his  responsibilities  under  SMCRA. 

Article  VW:  Enforcement 

A.  DOR  will  have  primary  enforcement 
authority  under  SMCRA  concerning 
compliance  with  the  requirements  of  the 
Agreement  and  the  Program  in  accordance 
with  30  CFR  740.4(c)(5).  Enforcement 
authority  given  to  the  Secretary  under  other 
Federal  laws  and  Executive  orders  including, 
but  not  limited  to,  those  listed  in  Appendix 
A  (attached)  is  reserved  to  the  Secretary. 

B.  During  any  joint  inspection  by  OSM  and 
DOR.  DOR  will  have  primary  responsibility 
for  enforcement  procedures,  including 
issuance  of  orders  of  cessation,  notices  of 
violation,  and  assessment  of  penalties.  DOR 
will  inform  OSM  prior  to  issuance  of  any 
decision  to  suspend  or  revoke  a  permit  on 
Federal  lands. 

C.  During  any  insp)ection  made  solely  by 
OSM  or  any  joint  inspection  where  DOR  and 
OSM  fail  to  agree  regarding  the  propriety  of 
any  particular  enforcement  action,  OSM  may 
take  any  enforcement  action  necessary  to 
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Such  enforceme  >t  action  will  be  based  on  the 
standards  in  thelProgram.  SMCRA.  or  both, 
and  will  be  take*  using  the  procedures  and 
penalty  system  c  ontained  in  30  CFR  parts 
843,  845,  and  845. 

D.  DOR  and  OSM  will  promptly  notify 
each  other  of  all  violations  of  applicable 
laws,  regulationii,  orders,  or  approved  mining 
permits  subject  I  o  this  Agreement,  and  of  all 
actions  taken  wi  th  respect  to  such  violations. 

E.  Personnel  (#  DOR  and  the  Department 
of  the  Interior,  iicluding  OSM,  will  be 
mutually  availalile  to  serve  as  witness  in 
enforcement  act  ons  taken  by  either  party. 

F.  This  Agreei  nent  does  not  affect  or  limit 
the  Secretary's  a  uthority  to  enforce  violations 
of  Federal  laws  <  )ther  than  SMCRA. 

Article  IX:  Bono  s 

A.  DOR  and  tl  le  Secretary  will  require  each 
operator  who  conducts  operations  on  Federal 
lands  to  submit  a  performance  bond  payable 
to  the  Stale  of  Ir  diana  and  the  United  States 
to  cover  the  operator's  responsibilities  under 
SMCRA  and  the  Program.  Such  performance 
bond  will  be  conditioned  upon  compliance 
with  all  requirements  of  the  SMCRA,  the 
Program,  State  lules  and  regulations,  and  any 
other  requiremerits  imposed  by  the  Secretary 
or  the  Federal  Und  management  agency. 
Such  bond  will  provide  that  if  this 
Agreement  is  tehninated,  the  portion  of  the 
bond  covering  the  Federal  lands  will  be 
payable  only  to  the  United  States.  DOR  will 
advise  OSM  of  annual  adjustments  to  the 
performance  bond  pursuant  to  the  Program. 

B.  Performance  bonds  will  be  subject  to 
release  and  forff  iture  in  accordance  with  the 
procedures  andirequirements  of  the  Program. 
Where  surface  ^oal  mining  and  reclamation 
operations  are  sLbject  to  an  approved  mining 
plan,  a  performance  bond  shall  be  released 
by  the  State  ahv  the  release  is  concurred  in 


by  OSM. 

C.  Submissioj 
not  satisfy  the 
lease  bond  reqi 
or  lessee  prot« 
addition  to  a  pc 
circumstances. 


of  a  performance  bond  does 
iquirements  for  a  Federal 
ired  by  43  CFR  Subpart  3474 
ion  bond  required  in 
•formance  bond,  in  certain 
ly  section  715  of  SMCRA. 


Article  X:  Designating  Land  Areas  Unsuitable 
for  all  or  Certah  Types  of  Surface  Coal 
Mining  and  Feilamation  Operations  and 
Activities  and  Valid  Existing  Rights  (VER) 
and  Compatibility  Determinations 

A.  Unsuitabilitt  Petitions 

1.  Authority  lo  designate  Federal  lands  as 
unsuitable  for  ipining  pursuant  to  a  petition, 
including  the  authority  to  make  substantial 
legal  and  financial  commitment 
determination^  pursuant  to  section  522(a)(6) 
of  SMCRA,  is  reserved  to  the  Secretary. 

2.  When  either  DOR  or  OSM  receives  a 
petition  to  designate  land  areas  unsuitable  for 
all  or  certain  types  of  surface  coal  mining 
operations  that  could  impact  adjacent 
Federal  or  non  Federal  lands  pursuant  to 
section  522(c)  of  SMCRA,  the  agency 
receiving  the  p  Btition  will  notify  the  other  of 
its  receipt  and  the  anticipated  schedule  for 
reaching  a  dec:  sion,  and  request  and  fully 
consider  data.  Information  and 
recommendations  of  the  other.  OSM  will 
coordinate  with  the  Federal  land 


management  agency  with  jurisdiction  over 

the  petition  area,  and  will  solicit  comments 

from  the  agency. 

B.  Valid  Existing  Rights  and  Compatibility 

Determinations 

The  following  actions  will  be  taken  when 
requests  for  determinations  of  VER  pursuant 
to  section  5^(e)  of  SMCRA  or  for 
determinations  of  compatibility  pursuant  to 
section  522(e)(2)  of  SMCRA.  and  received 
prior  to  or  at  the  time  of  submission  of  a  PAP 
that  involves  surface  coal  mining  and 
reclamation  operations  and  activities: 

1.  For  Federal  lands  within  the  boundaries 
of  any  areas  specified  under  section  522(e)(1) 
of  SMCRA,  OSM  will  determine  whether 
VER  exists  for  such  areas. 

For  private  in  holdings  within  section 
522(e)(1)  areas,  DOR,  with  the  consultation 
and  concurrence  of  OSM.  will  determine 
whether  surface  coal  mining  operations  on 
such  lands  will  or  will  not  affect  the  Federal 
interest  (Federal  lands  as  defined  in  section 
701(4)  of  SMCRA).  OSM  will  process  VER 
determination  requests  on  private  in  holdings 
within  the  boundaries  of  section  522(e)(1) 
areas  where  surface  coal  mining  operations 
affects  the  Federal  interest. 

2.  For  Federal  lands  within  the  boundaries 
of  any  national  forest  where  proposed 
operations  are  prohibited  or  limited  by 
section  522(e)(2)  of  SMCRA  and  30  CFR 
761.11(b),  OSM  will  make  the  VER 
determinations.  OSM  will  process  requests 
for  determinations  of  compatibility  under 
section  522(e)(2)  of  SMCRA. 

3.  For  Federal  lands,  DOR  will  determine 
whether  any  proposed  opwration  will 
adversely  affect  any  publicly  owned  park 
and,  in  consultation  with  the  State  Historic 
Preservation  Officer,  places  listed  in  the 
National  Register  of  Historic  Sites,  with 
respect  to  the  prohibitions  or  limitations  of 
section  522(e)(3)  of  SMCRA.  DOR  will  make 
the  VER  determination  for  such  lands  using 
the  State  Program.  DOR  will  coordinate  with 
any  affected  agency  or  agency  with 
jurisdiction  over  the  proposed  surface  coal 
mining  and  reclamation  operations. 

In  the  case  that  VER  is  determined  not-to 
exist  under  section  522(e)(3)  of  SMCRA  or  30 
CFR  761.11(c),  no  surface  coal  mining 
operations  will  be  permitted  unless  jointly 
approved  by  EXDR  and  the  Federal,  State  or 
local  agency  with  jurisdiction  over  the 
publicly  owned  park  or  historic  place. 

4.  DOR  will  process  and  make 
determinations  of  VER  on  Federal  lands, 
using  the  State  Program,  for  all  areas  limited 
or  prohibited  by  section  522(e)(4)  and  (5)  of 
SMCRA  as  unsuitable  for  mining.  For 
operations  on  Federal  lands,  DOR  will 
coordinate  with  any  affected  agency  or 
agency  with  jurisdiction  over  the  proposed 
surface  coal  mining  and  reclamation 
operation. 

Article  XI:  Termination  of  Cooperative 
Agreement 

This  Agreement  may  be  terminated  by  the 
Governor  or  the  Secretary  under  the 
provisions  of  30  CFR  745.15. 


Article  XII:  Reinstatement  of  Cooperative 
Agreement 

If  this  Agreement  has  been  terminated  in 
whole  or  in  part  it  may  be  reinstated  under 
the  provisions  of  30  CFR  745.16. 

Article  XIII:  Amendment  of  Cooperative 
Agreement 

This  Agreement  may  be  amended  by 
mutual  agreement  of  the  Governor  and  the 
Secretary  in  accordance  with  30  CFR  745.14. 

Article  XrV:  Changes  in  State  or  Federal 
Standards 

A.  The  Secretary  or  the  Governor  may  from 
time  to  time  promulgate  new  or  revised 
performance  or  reclamation  requirements  or 
enforcement  and  admiiiistration  procedures. 
Each  party  will,  if  it  determines  it  to  be 
necessary  to  keep  this  Agreement  in  force, 
change  or  revise  its  regulations  or  request 
necessary  legislative  action.  Such  changes 
will  be  made  under  the  procedures  of  30  CFR 
part  732  for  changes  to  the  Program  and 
under  the  procedures  of  section  501  of 
SMCRA  for  changes  to  the  Federal  lands 
program. 

B.  DOR  and  the  Secretary  will  provide  each 
other  with  copies  of  any  changes  to  their 
resj>ective  laws,  rules,  regulations  or 
standards  pertaining  to  the  enforcement  and 
administration  of  this  Agreement. 

Article  XV:  Changes  in  Personnel  and     ^ 
Organization 

Each  party  to  this  Agreement  will  notify 
the  other,  when  necessary,  of  any  changes  in 
personnel,  organization  and  funding,  or  other 
changes  that  may  affect  the  implementation 
of  this  Agreement  to  ensure  coordination  of 
responsibilities  and  facilitate  cooperation. 

Article  XVI:  Reservation  of  Rights 

This  Agreement  will  not  be  construed  as 
waiving  or  preventing  the  assertion  of  any 
rights  in  this  Agreement  that  the  state  or  the 
Secretary  may  have  under  laws  other  than 
SMCRA  or  their  regulations  including  but  not 
limited  to  those  listed  in  Appendix  A. 


Bruce  Babbitt, 
Secretary  of  the  Interior. 


Date 


Frank  O'Bannon, 
Governor  of  Indiana. 


Date 
Appendix  A 

1.  The  Federal  Land  Policy  and 
Management  Act,  43  U.S.C.  1701  et  seq.,  and 
implementing  regulations. 
.     2.  The  Mineral  Leasing  Act  of  1920,  30 
U.S.C.  181  et  seq..  and  implementing 
regulations,  including  43  CFR  part  3480. 

3.  The  National  Environmental  Policy  Act 
of  1969.  42  U.S.C.  4321  et  seq.,  and 
implementing  regulations,  including  40  CFR 
part  1500. 

4.  The  Endangered  Species  Act,  as 
amended.  16  U.S.C.  1531  et  seq.,  and 
implementing  regulations,  including  50  CFR 
part  402. 
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5.  The  Fish  and  Wildlife  Coordination  Act, 
as  amended,  16  U.S.C.  661  et  seq.;  48  Stat. 
401. 

6.  The  National  Historic  Preservation  Act 
of  1966, 16  U.S.C.  470  et  seq.,  and 
implementing  regulations,  including  36  CFR 
part  800. 

7.  The  Clean  Air  Act,  42  U.S.C.  7401  et 
seq.,  and  implementing  regulations. 

8.  The  Federal  Water  Pollution  Control 
Act,  33  U.S.C.  1251  etseq.,  and 
implementing  regulations. 

9.  The  Resource  Conservation  and 
Recovery  Act  of  1976, 42  U.S.C.  6901  et  seq., 
and  implementing  regulations. 

10.  The  Reservoir  Salvage  Act  of  1960, 
amended  by  the  Preservation  of  Historical 


and  Archaeological  Data  Act  of  1974, 16 
U.S.C.  et  seq. 

11.  Executive  Order  11593  (May  13, 1971), 
Cultural  Resource  Inventories  on  Federal 
Lands. 

12.  Executive  Order  11988  (May  24, 1977), 
for  flood  plain  protection. 

13.  Executive  Order  11990  (May  24, 1977), 
for  wetlands  protection. 

14.  The  Mineral  Leasing  Act  for  Acquired 
Lands,  30  U.S.C.  351  et  seq.,  and 
implementing  regulations. 

15.  The  Stock  Raising  Homestead  Act  of 
1916,  43  U.S.C.  291  et  seq. 

16.  The  Constitution  of  the  United  States. 


17.  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  30  U.S.C.  1201  et 
seq. 

18.  30  CFR  Chapter  VII. 

19.  The  Constitution  of  the  State  of 
Indiana. 

20.  Indiana  Surface  Coal  Mining  and 
Reclamation  Act  (P.L.  1—1995,  SEC.  27)  at 
Ind.  Code  14-34  et  seq. 

21.  Indiana  Department  of  Natural 
Resources,  Coal  Mining  and  Reclamation 
Operations,  Rules  and  Regulations,  310  Ind. 
Admin.  Code  12. 

[FR  Doc.  99-2911  Filed  2-5-99:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart^5 

pocket  No.  2$930;  Amdt  No.  25-98] 

RIN  2120-AF8e 

Revision  of  $ate  Requirements  for 
High-Lift  Deyice  Controls 


AGENCY: 

AdministratHjn 

action:  Fina 


Federal  Aviation 
,DOT. 

rule. 


SUMMARY:  This  action  amends  the 
airworthiness  standards  for  transport 
category  airplanes  to  revise  the 
requirement^  concerning  gated  positions 
on  the  contrdl  used  by  the  pilot  to  select 
the  position  i  )f  an  airplane's  high-lift 
devices.  The  FAA  is  taking  this  action 
to  update  the  ciurent  standards  to  take 
into  account  the  multiple  configurations 
of  the  high-lift  devices  provided  on 
current  airplmes  to  perform  landings 
and  go-around  maneuvers.  This  final 
rule  also  harmonizes  these  standards 
with  those  b  ling  adopted  by  the 
European  joint  Aviation  Authorities 
(JAA). 

EFFECTIVE  DAJTE:  March  10,  1999. 
FOfl  FURTHEm  INFORMATION  CONTACT:  Don 
Stimson,  FAA,  Airplane  and  Flight 
Crew  Interface  Branch.  ANM-111, 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW.,  Renton  WA  98055-4056; 
telephone  (4  25)  227-1129;  facsimile 
(425)  227-12  20,  e-mail 
Don.Stimson@faa.gov. 

SUPPLEMENTARY  INFORMATION: 
Availability  L>f  Final  Rule 

An  electrciiic  copy  of  this  document 
may  be  dowr^loaded  using  a  modem  and 
suitable  contmunications  software  from 
the  FAA  regulations  section  of  the 
FedWorld  electronic  bulletin  aboard 
service  (telephone:  703-321-3339),  the 
Government  Printing  Office's  electronic 
bulletin  boai  d  service  (telephone:  202- 
512-1661).  (ir  the  FAA's  Aviation 
Rulemaking'Advisory  Commif^e 
Bulletin  Board  service  (telephone:  800- 
322-2722  Olj  202-267-5948). 

Internet  users  may  reach  the  FAA's 
web  page  at|http://www.faa.gov/avr/ 
arm/nprm/njprm.htm  or  the  Government 
Printing  Office's  web  page  at  http:// 
www.acces3.gpo.gov/nara  for  access  to 
recently  published  rulemaking 
documents. 

Any  perse  n  may  obtain  a  copy  of  this 
document  b  ^  submitting  a  request  to  the 
Federal  Avii  ition  Administration,  Office 
of  Rulemakmg.  ARM-1,  800 
Independence  Avenue,  SW., 


Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Communications  must 
reference  the  amendment  number  or 
docket  number  of  this  final  rule. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  notices  of 
proposed  rulemaking  and  final  rules 
should  request  from  the  above  office  a 
copy  of  Advisory  Circular  (AC)  Mo.  11- 
2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Small  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  requires  the  FAA  to  report 
inquiries  from  small  entities  concerning 
information  on,  and  advice  about, 
compliance  with  statutes  and 
regulations  within  the  FAA's 
jurisdiction,  including  interpretation 
and  application  of  the  law  to  specific 
sets  of  facts  supplied  by  a  small  entity. 

The  FAA's  oetinitions  of  small 
entities  may  be  accessed  through  the 
FAA's  web  page  (http://www.faa.gov/ 
avr/arm/sbrefa.htm),  by  contacting  a 
local  FAA  official  or  by  contacting  the 
FAA's  Small  Entity  Contact  listed 
below. 

If  you  are  a  small  entity  and  have  a 
question,  contact  your  local  FAA 
official.  If  you  do  not  know  how  to 
contact  your  local  FAA  official,  you  may 
contact  Charlene  Brown,  Program 
Analyst  Staff,  Office  of  Rulemaking, 
ARM-27,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
1-888-551-1594.  Internet  users  can  find 
additional  information  on  SBREFA  in 
the  "Quick  Jump"  section  of  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/sbrefa.htm  and  may  send  electronic 
inquiries  to  the  following  Internet 
address:  9-AWA-SBREFA@faa.gov. 

Background 

Section  25.145(c)  of  14  CFR  part  25  of 
the  Federal  Aviation  Regulations 
prescribes  conditions  under  which  it 
must  be  possible  for  the  pilot,  without 
using  exceptional  piloting  skill,  to 
prevent  losing  altitude  while  retracting 
the  airplane's  high- lift  devices  (e.g., 
wing  flaps  and  slats).  The  intent  of  this 
requirement  is  to  ensure  that  during  a 
go-around  from  an  approach  to  landing, 
the  high-Uft  devices  can  be  retracted  at 
a  rate  that  prevents  altitude  loss  if  the 
pilot  applies  maximum  available  power 
to  the  engines  at  the  same  time  the 
control  lever  is  moved  to  begin 
retracting  the  high-lift  devices. 

F*rior  to  Amendment  25-23  to  part  25, 
the  §  25.145(c)  requirement  applied  to 
retractions  of  the  high-lift  devices  from 
any  initial  position  to  any  ending 


position,  including  a  continuous 
retraction  from  the  fully  extended 
position  to  the  fully  retracted  position. 
In  Amendment  25-23  to  part  25,  the 
FAA  revised  this  requirement  to  allow 
the  use  of  segmented  retractions  if  gates 
are  provided  on  the  control  the  pilot 
uses  to  select  the  high-lift  device 
position. 

Gates  are  devices  that  require  a 
separate  and  distinct  motion  of  the 
control  before  the  control  can  be  moved 
through  a  gated  position.  The  purpose  of 
the  gates  is  to  prevent  pilots  from 
inadvertently  moving  the  high-lift 
device  control  through  the  gated 
position.  Gate  design  requirements  were 
introduced  into  part  25  with 
Amendment  25-23,  which  revised 
§  25.145(c)  to  allow  the  no  altitude  loss 
requirement  to  be  met  by  segmented 
retractions  of  the  high-lift  devices 
between  gated  positions  of  the  high  lift 
devices.  As  amended  by  Amendment 
25-23,  §  25.145(c)  specifies  that  the  no 
altitude  loss  requirement  applies  to 
retractions  of  the  high-Uft  devices 
between  the  gated  positions  and 
between  the  gates  and  the  fully 
extended  and  fully  retracted  positions. 
In  addition,  the  first  gated  control 
position  from  the  landing  position  must 
correspond  to  the  position  used  to 
establish  the  go-around  procedure  from 
the  landing  configuration. 

In  Notice  of  Proposed  Rulemaking  97- 
9,  which  was  published  in  the  Federal 
Register  on  June  9, 1997  (62  FR  31482), 
the  FAA  proposed  to  update  the  gate 
design  standards  to  clarify  which 
positions  of  the  high-lift  device  control 
should  be  gated  and  to  harmonize  these 
standards  with  those  being  proposed  for 
the  European  Joint  Airworthiness 
Requirements  (JAR-25).  The  proposal 
contained  in  Notice  97-9  was  originally 
developed  by  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  and 
presented  to  the  FAA  as  a 
recommendation  for  rulemaking. 

The  Aviation  Rulemaking  Advisory 
Committee 

The  ARAC  was  formally  established 
by  the  FAA  on  January  22, 1991  (56  FR 
2190),  to  provide  advice  and 
recommendations  concerning  the  full 
remge  of  the  FAA's  safety-related 
rulemaking  activity.  This  advice  was 
sought  to  develop  better  rules  in  less 
overall  time  using  fewer  FAA  resources 
than  are  currently  needed.  The 
committee  provides  the  opportunity  for 
the  FAA  to  obtain  firsthand  information 
and  insight  from  interested  parties 
regarding  proposed  new  rules  or 
revisions  of  existing  rules. 

There  are  over  60  member 
organizations  on  the  committee. 
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representing  a  wide  range  of  interests 
within  the  aviation  community. 
Meetings  of  the  committee  are  open  to 
the  pubhc,  except  as  authorized  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act. 

The  ARAC  establishes  working  groups 
to  develop  proposals  to  recommend  to 
the  FAA  for  resolving  specific  issues. 
Tasks  assigned  to  working  groups  are 
published  in  the  Federal  Register. 
Although  working  group  meetings  are 
not  generally  open  to  the  public,  all 
interested  parties  are  invited  to 
participate  as  working  group  members. 
Working  groups  report  directly  to  the 
ARAC,  and  the  ARAC  must  concur  with 
a  working  group  proposal  before  that 
proposal  can  be  presented  to  the  FAA  as 
an  advisory  committee 
recommendation. 

The  activities  of  the  ARAC  will  not, 
however,  circiunvent  the  public 
rulemaking  procedures.  After  an  ARAC 
recommendation  is  received  and  found 
acceptable  by  the  FAA,  the  agency 
proceeds  with  the  normal  public 
rulemaking  procedures.  Any  ARAC 
participation  in  a  rulemaking  package 
will  be  fully  disclosed  in  the  public 
docket. 

Discussion  of  the  Proposals 

In  Notice  97-9,  the  FAA  proposed  to 
update  the  gate  design  standards  to 
clarify  which  positions  of  the  high-lift 
device  control  should  be  gated  and  to 
harmonize  these  standards  with  those 
being  proposed  for  the  European  Joint 
Airworthiness  Requirements.  First,  the 
FAA  proposed  to  re-codify  the  gate 
requirements  of  §  25.145(c)  as  a  new 
§  25.145(d).  Second,  the  FAA  proposed 
to  update  and  clarify  the  requirement 
that  the  first  gated  control  position  from 
the  landing  position  corresponds  to  the 
configuration  used  to  execute  a  go- 
around  from  an  approach  to  landing. 
Third,  the  FAA  proposed  to  clarify  that 
performing  a  go-around  maneuver 
beginning  from  any  approved  landing 
configuration  should  not  result  in  a  loss 
of  altitude,  regardless  of  the  location  of 
gated  control  positions.  Fourth,  the  FAA 
proposed  to  add  a  statement  to  clarify 
that  the  "separate  and  distinct  motion" 
required  to  move  the  high-Uft  device 
control  through  a  gated  position  must  be 
made  at  that  gated  position. 

The  existing  gate  requirements  are 
contained  in  a  separate,  but 
undesignated  paragraph  at  the  end  of 
§  25.145(c).  To  be  consistent  with 
current  codification  practices,  the  FAA 
proposed  to  re-codify  these 
requirements  as  a  new  §  25.145(d).  Re- 
codification would  not  affect  the 
content  or  intent  of  the  requirement. 


Currently,  §  24.145(c)  requires  the 
first  gated  control  position  from  the 
landing  position  to  "correspond  with 
the  high-lift  devices  configuration  used 
to  establish  the  go-around  procedure 
from  the  landing  configuration."  The 
wording  of  this  requirement  impHes  that 
airplanes  have  only  one  configuration 
that  can  be  used  for  landing  £md  one 
configuration  that  can  be  used  to 
perform  a  go-around  maneuver.  Modern 
transport  category  airplanes,  however, 
typically  have  muhiple  configurations 
that  can  be  used  for  performing  a 
landing  or  a  go-around.  Airplane 
manufacturers  provide  multiple  landing 
and  go-around  configurations  to 
optimize  airplane  performance  for 
different  environmental  conditions  (e.g., 
field  elevation  and  temperature)  and  for 
non-normal  situations  (e.g.,  inoperative 
engines  or  systems). 

To  provide  for  airplanes  with 
multiple  landing  and  go-around 
configurations,  the  FAA  proposed  to 
revise  the  portion  of  the  gate 
requirements  relating  to  the  placement 
of  the  first  gated  control  position  from 
the  landing  position  by  inserting  the 
word  "maximum"  preceding  "landing 
position"  and  by  replacing  "the  high-lift 
devices  configuration"  and  the  go- 
around  procedure"  with  "a 
configuration  of  the  high-lift  devices" 
and  "a  go-around  procedure," 
respectively.  The  FAA  considered 
allowing  the  location  of  the  flap  gates  to 
be  made  independent  of  the  go-around 
position;  however,  from  a  himian  factors 
standpoint,  providing  a  gate  at  a  go- 
around  position  assists  the  pilot  in 
selecting  the  proper  configuration  for  a 
maneuver  that  is  usually  unexpected 
and  entails  a  high  workload.  The  FAA 
considers  that  requiring  a  gate  at  every 
approved  go-around  position  would  also 
be  imdesirable.  Too  many  gates  would 
make  it  difficult  for  the  pilot  to  move 
the  control  through  high-lift  device 
positions  that  might  not  be  used  during 
normal  operations.  For  go-around 
maneuvers  using  a  difi^erent  high-Uft 
device  position  than  the  position  that  is 
gated,  the  gate  can  still  serve  as  a  guide 
for  selecting  the  proper  configuration 
(e.g.,  the  pilot  could  move  the  control  to 
the  gate  and  either  forward  or  backward 
one  or  more  positions). 

The  FAA  also  proposed  a  revision  to 
Advisory  Circular  (AC)  25-7,  "Flight 
Test  Guide  for  Certification  of  Transport 
Category  Airplanes"  (June  17, 1997,  62 
FR  32852)  to  provide  additional 
guidance  regarding  criteria  for  locating 
the  gate  when  the  airplane  has  multiple 
go-around  configurations. 

Regardless  of  me  location  of  any 
gates,  initiating  a  go-around  from  any  of 
the  approved  landing  configurations 


should  not  result  in  a  loss  of  altitude. 
Therefore,  the  FAA  proposed  to  further 
revise  the  existing  gate  standards  to 
require  applicants  to  demonstrate  that 
no  less  altitude  will  result  from 
retracting  the  high-lift  devices  ftt)m  each 
approved  landing  position  to  the 
position(s)  corresponding  with  the  high- 
lift  device  configuration(s)  used  to 
establish  the  go-around  procedure(s) 
from  that  landing  configuration. 

The  existing  §  25.145(c)  also  requires 
that  a  separate  and  distinct  movement  of 
the  high-hft  device  control  must  be 
made  to  pass  through  a  gated  position. 
The  FAA  proposed  to  further  clarify  the 
gate  design  criteria  in  the  proposed 
§  25.145(d)  to  specify  that  this  separate 
and  distinct  movement  can  occur  only 
at  the  gated  position.  This  provision 
would  ensure  that  the  pilot  receives 
tactile  feedback  when  the  control 
reaches  a  gated  position.  Although  the 
FAA  has  always  interpreted  the  current 
requirements  in  a  manner  consistent 
with  this  provision,  this  proposal  will 
assist  applicants  by  clarifying  the  part 
25  design  requirements  for  gated  high- 
lift  device  control  positions. 

The  amendments  proposed  in  Notice 
97-9  were  harmonized  with  proposed 
amendments  to  JAR-25.  The  Joint 
Aviation  Authorities  published  Notice 
of  Proposed  Amendment  (NPA)  25B- 
238  on  June  20, 1997,  which,  in 
combination  with  the  proposed  part  25 
changes,  would  achieve  complete 
harmonization  of  the  affected  positions 
of  part  25  and  JAR-25. 

Discussion  of  Comments 

Very  few  comments  were  received  on 
the  part  25  rule  changes  proposed  by  the 
FAA  in  Notice  97-9.  Three  of  the 
commenters,  which  were  organizations 
represented  in  the  ARAC  process  that 
developed  these  proposals,  expressed 
their  support  for  the  proposals.  One  of 
these  commenters  noted  that  the  ARAC 
process  was  highly  successful  in 
developing  a  better  proposal  than  what 
was  envisaged  at  the  beginning  of  the 
process,  did  so  in  a  very  short  period  of 
time,  and  ended  up  with  a  proposal  that 
was  unanimously  supported  by  all  the 
participants.  This  commenter  expressed 
hope  that  the  FAA  will  continue  to 
make  improvements  in  the  process  to 
develop  rules  in  less  overall  time. 

One  commenter,  whose  organization 
was  also  represented  in  the  ARAC 
deliberations,  expressed  support  for  the 
proposals,  but  also  suggested  several 
changes  be  made.  First,  the  commenter 
notes  that  §  25.145  uses  both  terms 
"wing  flaps"  and  "high  lift  devices." 
The  commenter  suggests  standardizing 
on  the  single  term  "high  lift  devices" 
throughout. 
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Second,  the  commenter  alleges  that 
the  FAA  proposal  differs  from  the  JAA 
proposal  relative  to  the  position  of  the 
first  gated  portion  from  the  maximum 
landing  positit)n.  The  commenter  claims 
that  the  FAA  proposal  would  require 
the  gate  to  correspond  with  the 
configuration  used  to  establish  a  go- 
around  procedure  from  "the"  landing 
position,  implying  that  the  landing 
position  is  th^  maximum  position.  The 
commenter  nqtes  that  the  JAA  proposal 
refers  to  "a"  linding  position,  which  the 
commenter  believes  allows  the  optimum 
gate  position  bo  be  chosen  when  there 
are  multiple  linding  configurations. 

Third,  the  commenter  notes  that  there 
is  no  reference  within  part  25  regarding 
the  relationship  between  the 


configuration 


for  the  missed  approach 


(§§  25.101(g)  s  nd  25.121(d))  and  the 
configuration  used  for  go-around 
(proposed  §  2J. 145(d)).  Since  these 
configuration^  can  be  different,  the 
commenter  bqlieves  that  the  definitions 
and  procedures  should  be  clarified.  The 
commenter  dwi  not  fully  explain  why 
such  clarification  is  needed,  nor  were 
any  specific  siiggestions  provided. 

Last,  the  commenter  notes  that  there 
could  be  a  lai^ding  flap  position  at  a 
lesser  flap  angle  than  the  gated  go- 
around  position.  Under  the  proposed 
rules,  there  would  not  be  a  requirement 
to  have  any  gites  between  that  position 
and  the  clean iconfiguration.  This  could 
lead  to  an  inadvertent  retraction  of  the 
high  lift  leading  edge  devices  (e.g.,  slats) 
during  a  go-aiound,  which  the 
commenter  bf  lieves  may  be  a  hazardous 
event  even  if  the  "don't  sink" 
requirement  i^  met. 

Although  tie  FAA  agrees  in  principle 
with  the  commenter's  first  suggestion,  to 
standardize  op  a  single  term,  this  issue 
is  outside  thej  scope  of  the  proposed 
rulemaking,  the  terms  "flaps."  "wing 
flaps,"  and  "ftigh  Uft  devices"  are  used 
in  other  part  f  5  sections  in  addition  to 
§  25.145,  and  any  attempt  to  standardize 
these  terms  s^iould  include  a  thorough 
review  of  theie  other  sections.  The 
objective  of  tais  rulemaking  is  to  clarify 
and  harmonise  the  requirements 
regarding  gat^s  on  the  high  lift  device 
control,  takinjg  into  account  current 
airplane  designs. 

Regarding  uie  commenter's  second 
suggestion,  tl)e  commenter  is  incorrect 
in  stating  tha|  the  FAA  and  JAA 
proposals  aral  different.  The  FAA  and 
JAA  proposals  are  exactly  the  same; 
they  both  contain  the  wording  that  the 
commenter  pirefers.  In  fact,  it  is  the 
existing  §  25.il45(c)  and  JAR  25.145  that 
contain  the  wording  the  commenter  is 
objecting  to,  which  the  FAA  and  JAA 
proposed  to  tevise  due  to  the  issue 
raised  by  the  commenter. 


The  commenter  is  correct  in  stating 
that  there  is  no  reference  within  part  25 
regarding  the  relationship  between  the 
configuration  for  the  missed  approach 
(used  to  comply  with  §§  25.101(g)  and 
25.121(d))  and  the  configuration  used 
for  go-around  (used  to  comply  with 
§  25.145(d)).  Although  a  single 
configuration  is  typically  specified  by 
the  applicant  for  both  situations,  the 
commenter  points  out  that  this  is  not  a 
part  25  requirement.  The  FAA  disagrees 
that  further  clarification  of  the 
definitions  and  procedures  associated 
with  the  missed  approach  and  go- 
around  configurations  is  necessary.  The 
configuration  associated  with  a  missed 
approach  is  specifically  defined  in 
§  25.121(d),  which  refers  to  an  approach 
configuration  prior  to  selection  of  the 
landing  configiuation.  The  go-aroimd 
configuration,  which  is  used  to  show 
compliance  with  §  25.145(d),  is  the 
climb  configuration  referenced  in  the 
procedures  for  a  balked  landing  from 
the  landing  configuration.  The 
references  to  and  relationships  between 
these  configurations  have  not  been 
changed  by  this  rulemaking. 

The  issue  brought  up  by  the 
commenter's  last  suggestion  was 
considered  during  the  development  of 
the  proposed  rule.  However,  a  specific 
requirement  to  place  a  gate  at  the 
position  preceding  the  one  at  which  the 
wing's  leading  edge  high  lift  devices 
(e.g.,  slats)  retract  was  considered  to  be 
too  prescriptive.  The  performance  effect 
of  retracting  the  wing's  leading  edge 
high  lift  devices  can  vary  significantly, 
depending  on  the  design  of  the  high  lift 
system  on  the  particular  airplane.  Other 
than  the  "no  loss  of  altitude"  provision 
of  §  25.145(c),  it  is  difficult  to  quantify 
a  minimum  performance  requirement 
that  would  appropriately  address  any 
safety  concerns  with  an  inadvertent 
leading  edge  device  retraction.  The  FAA 
considers  the  "no  loss  of  altitude" 
criterion,  coupled  with  industry  design 
practice,  to  adequately  address  this 
issue. 

A  commenter  who  was  not  involved 
in  the  ARAC  process  leading  to  the 
proposed  amendment  suggests  that  a 
gate  should  be  required  at  all  approved 
go-around  positions  of  the  high  lift 
devices,  rather  than  at  "a"  go-around 
position.  This  commenter  believes  that 
from  a  human  factors  standpoint  the 
benefits  of  maintaining  a  consistent 
procedure  for  selecting  the  go-around 
configuration  outweigh  any  drawbacks 
associated  ■with  having  too  many  gates. 
The  FAA  addressed  this  issue  in  the 
preamble  of  the  proposed  amendment 
(which  is  repeated  in  the  background 
discussion  above).  The  FAA  considers 
that  requiring  a  gate  at  every  approved 


go-around  position  would  be 
undesirable.  Too  many  gates  would 
make  it  difficult  for  the  pilot  to  move 
the  control  through  high-lift  device 
positions  that  might  not  be  used  during 
normal  operations.  For  go-around 
maneuvers  using  a  different  high-lift 
device  position  than  the  position  that  is 
gated,  the  gate  can  still  serve  as  a  guide 
for  selecting  the  proper  configuration 
(e.g.,  the  pilot  could  move  the  control  to 
the  gate  and  either  forward  or  backward 
one  or  more  positions). 

Although  tne  FAA  generally  agrees 
that  from  a  human  factors  standpoint  a 
consistent  operational  procedure  is 
desirable,  this  objective  would  not 
necess^ly  be  achieved  even  if  the 
commenter's  suggestion  were  adopted. 
For  a  typical  transport  category  airplane 
with  multiple  go-around  positions 
requiring  multiple  gates,  the  procediire 
for  selecting  the  desired  go-around 
configuration  may  involve  moving  the 
selector  to  the  first  gate,  through  a  gate 
to  anotJier  gate,  or  through  multiple 
gates  to  the  gate  corresponding  to  the 
desired  configuration.  Such  a  procedure 
is  roughly  equivalent  to  moving  the 
control  to  the  gate  and  either  forward  or 
backward  one  or  more  positions  to 
select  the  desired  configm-ation.  The 
FAA  does  not  consider  the  presence  of 
multiple  gates  to  provide  enough  of  an 
enhancement  to  the  flightcrew's  ability 
in  selecting  the  proper  configuration  to 
outweigh  the  potential  drawbacks 
associated  with  the  need  to  negotiate  the 
control  through  multiple  gates  during 
normal  operations. 

In  light  of  the  foregoing  discussion, 
the  amendment  is  adopted  as  proposed. 

Final  Regulatory  Evaluation,  Initial 
Regulatory  Flexibility  Determination, 
and  Trade  Impact  Assessment 

Changes  to  Federal  regulations  must 
imdergo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  (jffice  of 
Management  and  Budget  directs 
agencies  to  assess  the  effects  of 
regulatory  changes  on  international 
trade.  And  fourth,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4)  requires  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits, 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
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$100  million  or  more  annually  (adjusted 
for  inflation).  In  conducting  these 
analyses,  the  FAA  has  determined  that 
this  rule:  (1)  will  generate  benefits  that 
justify  its  costs  and  is  not  a  "significant 
regulatory  action"  as  defined  in  the 
Executive  Order;  (2)  is  not  "significant" 
as  defined  in  DOT's  Regulatory  Policies 
and  Procedures;  (3)  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  (4)  v«ll  lessen 
restraints  on  international  trade;  and  (5) 
does  not  contain  a  significant 
intergovernmental  or  private  sector 
mandate.  These  analyses,  available  in 
the  docket,  are  summarized  below. 

Regulatory  Evaluation  Summary 

U.S.  manufacturers  currently  design 
high-lift  device  controls  in  compliance 
with  the  final  rule.  Industry 
representatives  indicate  that  U.S. 
manufacturers  will  not  have  to  redesign 
high-lift  device  controls  on  either  newly 
certificated  airplanes  or  derivatives  of 
currently  certificated  models.  The  costs 
of  the  rule,  therefore,  will  be  negligible. 
The  FAA  soficited  information  from 
manufacturers  of  transport  category 
airplanes  concerning  any  possible 
design  changes  and  associated  costs  that 
would  result  from  the  proposed 
amendment.  No  comments  were 
received  concerning  these  matters. 

The  primary  benefit  of  the  rule  is  the 
clarification  of  gate  design  standards  of 
high-lift  device  controls.  A  second 
benefit  is  the  harmonization  of  FAR 
certification  requirements  for  controls  of 
high-lift  devices  with  JAR  certification 
requirements,  and  this  benefit  may 
result  in  cost  savings  to  manufacturers 
of  transport  category  airplanes  in  the 
United  States  and  in  JAA  coimtries. 
Although  the  FAA  is  unable  to  quantify 
these  benefits,  the  FAA  has  determined 
that  these  benefits  exceed  the  negUgible 
costs  of  the  final  rule. 

Regulatory  Flexibility  Determination 

The  Regulatory  FlexibiUty  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposal  or  final 


rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  act 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear.  For  manufacturers,  a  small 
entity  is  one  with  1,500  or  fewer 
employees.  No  transport  category 
airplane  manufacturer  has  1,500  or 
fewer  employees,  thus  there  are  no 
affected  small  entities.  In  addition,  the 
rule  has  negligible  costs.  Consequently, 
the  FAA  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  transport 
category  airplane  manufacturers. 

International  Trade  Impact  Assessment 

Consistent  with  the  Administration's 
belief  in  the  general  superiority, 
desirability,  and  efficacy  of  free  trade,  it 
is  the  policy  of  the  Administrator  to 
remove  or  diminish,  to  the  extent 
feasible,  barriers  to  international  trade, 
including  both  barriers  affecting  the 
export  of  American  goods  and  services 
to  foreign  countries,  and  those  affecting 
the  import  of  foreign  goods  and  services 
into  the  United  States. 

In  accordance  with  that  policy,  the 
FAA  is  committed  to  develop,  as  much 
as  possible,  its  aviation  standards  and 
practices  in  harmony  with  its  trading 
partners.  Significant  cost  savings  can 
result  from  this,  both  to  American 
companies  doing  business  in  foreign 
markets,  and  foreign  companies  doing 
business  in  the  United  States. 

This  rule  is  a  direct  action  to  respond 
to  this  policy  by  increasing  the 
harmonization  of  the  U.S.  Federal 
Aviation  Regulations  with  the  European 
Joint  Aviation  Requirements.  The  result 
will  be  a  positive  step  toward  removing 
impediments  to  international  trade. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 


private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act,  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  will  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533,  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
goverrunents,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

The  rule  does  not  contain  any  Federal 
intergovernmental  or  private  sector 
mandate.  Therefore,  the  requirements  of 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply. 

Federalism  Implications 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  ICAO  Standards  and 
Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  determined  that  this  rule  does  not 
conflict  with  any  international 
agreement  of  the  United  States. 

Regulations  Affecting  Intrastate 
Aviation  in  Alaska 

Section  1205  of  the  FAA 
Reauthorization  Act  of  1996  (110  Stat. 
3213)  requires  the  Administrator,  when 
modifying  regulations  in  Title  14  of  the 
CFR  in  a  manner  affecting  intrastate 
aviation  in  Alaska,  to  consider  the 
extent  to  which  Alaska  is  not  served  by 
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transportatiort  modes  other  than 
aviation,  and  to  establish  such 
regulatory  distinctions  as  he  or  she 
considers  appropriate.  Because  this  final 
rule  applies  to  the  certification  of  future 
designs  of  transport  category  airplanes 
and  their  subsequent  operation,  it  could 
affect  intrastate  aviation  in  Alaska.  The 
Administrate^  has  considered  the  extent 
to  which  Ala^a  is  not  served  by 
transportation  modes  other  than 
aviation,  and  now  the  final  rule  could 
have  been  applied  differently  to 
intrastate  ope  -ations  in  Alaska. 
However,  the  Administrator  has 
determined  tl  at  airplanes  operated 
solely  in  Alaska  would  present  the  same 
safety  concents  as  all  other  affected 
airplanes;  therefore,  it  would  be 
inappropriate  to  estabUsh  a  regulatory 
distinction  for  the  intrastate  operation  of 
affected  airplanes  in  Alaska. 

List  of  Subjecis  in  14  CFR  Part  25 

Aircraft,  Ayiation  safety.  Reporting 
and  recordkeeping  requirements. 

The  Amendment 

In  considei  ation  of  the  foregoing,  the 
Federal  Adm  nistration  (FAA)  amends 
part  25  of  Tit  e  14,  Code  of  Federal 
Regulations  (  14  CFR  part  25)  as  follows: 


PART  25— AIRWORTHINESS 
STANDARDS— TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702,  44704. 

2.  Section  25.145  is  amended  by 
revising  paragraph  (c)  introductory  text, 
revising  the  text  following  paragraph 
(c)(3),  and  designating  the  text  as 
paragraph  (d)  to  read  as  follows: 

§25.145    Longitudinal  control. 

•        *        *        *        * 

(c)  It  must  be  possible,  without 
exceptional  piloting  skill,  to  prevent 
loss  of  altitude  when  complete 
retraction  of  the  high-lift  devices  from 
any  position  is  begun  during  steady, 
straight,  level  flight  at  1.1  Vsi  for 
propeller  powered  airplanes,  or  1.2Vsi 
for  turbojet  powered  airplanes,  with — 

(!)•  *  * 
(2)*  *  * 
(3)*   •  * 

(d)  if  gated  high-lift  device  control 
positions  eire  provided,  paragraph  (c)  of 
this  section  applies  to  retractions  of  the 
high-lift  devices  from  any  position  from 
the  maximum  landing  position  to  the 
first  gated  position,  between  gated 


U 


positions,  and  from  the  last  gated 
position  to  the  fully  retracted  position. 
The  requirements  of  paragraph  (c)  of 
this  section  also  apply  to  retractions 
Lom  each  approved  landing  position  to 
the  control  position(s)  associated  with 
the  high-lift  device  configuration(s) 
used  to  establish  the  go-around 
procedure(s)  from  that  landing  position. 
In  addition,  the  first  gated  control 
position  from  the  maximum  landing 
position  must  correspond  with  a 
configuration  of  the  high-lift  devices 
used  to  establish  a  go-around  procedure 
from  a  landing  configuration.  Each  gated 
control  position  must  require  a  separate 
and  distinct  motion  of  the  control  to 
pass  through  the  gated  position  and 
must  have  features  to  prevent 
inadvertent  movement  of  the  control 
through  the  gated  position.  It  must  only 
be  possible  to  make  this  separate  and 
distinct  motion  once  the  control  has 
reached  the  gated  position. 

Issued  in  Washington,  DC,  on  February  3, 
1999. 

Jane  F.  Garvey, 
Administrator. 
(FR  Doc.  99-2971  Filed  2-5-99;  8:45  am) 
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DEPARTMEMT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Over-the-Road  Bus  Accessibility 
Program  Grants 

agency:  Fed*al  Transit  Administration 
(FTA).  EXDT.  I 

ACTION:  Notic^  of  availability  of  funds; 
solicitation  of  grant  applications. 

summary:  Thi  U.S.  Department  of 
Transportation  (DOT)  Federal  Transit 
Administration  (FTA)  announces  the 
availability  of  funds  for  the  Over-the- 
road  Bus  (OT^)  Accessibility  Program, 
authorized  by  Section  3038  of  the 
Transportation  Equity  Act  for  the  21st 
Century  [TEA-21).  The  OTRB 
Accessibility  Program  makes  funds 
available  to  private  operators  of  over- 
the-road  busas  to  finance  the 
incremental  capital  and  training  costs  of 
complying  with  EKDT's  over-the-road 
bus  accessibility  final  rule,  published  in 
a  Federal  Re|ister  Notice  on  September 
24.  1998.  Th0  OTRB  Accessibility 
Program  calls  for  national  soUcitation  of 
applications,  with  grantees  to  be 
selected  on  a  competitive  basis.  Federal 
funds  are  available  for  up  to  50  percent 
of  the  projecticost. 

A  total  of  $p4.3  miUion  is  available 
for  the  program  over  the  life  of  TEA-21. 
The  guaranteed  level  of  funding 
available  for  Intercity  fixed-route  service 
is  $2  million  Jn  fiscal  year  (FY)  1999 
and  FY  2000 j  $3  million  in  FY  2001, 
and  $5.3  mil^on  in  FY  2002  and  FY 
2003,  for  a  total  of  $17.5  milUon.  The 
guaranteed  lavel  of  funding  for  other 
over-the-road  bus  services,  including 
charter  and  tour  bus,  is  $1.7  million  per 
year  fi-om  FY  2000  to  FY  2003,  for  a 
total  of  $6.8  million. 

For  FY  1999,  $2  million  was 
appropriated  for  intercity  fixed-route 
service  providers. 

This  aimovincement  describes 
application  drocedures  for  the  OTRB 
Accessibility)  Program  and  the 
procedures  ^A  will  use  to  determine 
which  projedts  it  will  fund.  It  includes 
all  of  the  information  needed  to  apply 
for  an  OTRB  jAccessibility  Program 
grant. 

This  annoi  incement  is  available  on 
the  Internet  ( in  the  FTA  website  at  http:/ 
/www.fta.doi  .gov/library/Iegal/ 
otrbap.htm.  This  website  will  also  have 
commonly  anked  questions  and 
answers.  FT,  ^  will  announce  final 
project  selec  ions  on  the  website  and  in 
the  Federal !  Legister. 
DATES:  Comj  ilete  applications  for  OTRB 
Accessibilit)  Program  grants  must  be 
submitted  to  the  appropriate  FTA 
regional  offii  e  (see  Appendix  A)  by  the 


close  of  business  April  16, 1999.  The 
appropriate  FTA  regional  office  is  that 
office  which  serves  the  state  in  which 
an  applicant's  headquarters  office  is 
located.  FTA  will  annoimce  grant 
selections  in  Jime  1999,  and  we  expect 
that  grants  will  be  made  by  September 
30. 1999,  the  end  of  the  Federal  fiscal 
year.  Applicants  should  not  incur  costs 
prior  to  grant  approval  by  FTA.  FTA 
will  accept  comments  on  this  notice 
until  March  10, 1999.  Based  on  input, 
FTA  may  provide  amending  or 
clarifying  program  information. 
ADDRESSES:  Comments  and  questions 
related  to  this  notice  can  be  made  at 
FTA's  website,  http://www.fta.dot.gov/ 
library/Iegal/otrbap.htm,  or  can  be 
mailed  or  faxed  to  the  following 
address:  Sue  Masselink,  Federal  Transit 
Administration,  Room  9315.  400  7th 
Street.  S.W.,  Washington,  D.C.  20590 
(FAX  (202)  366-7951). 
FOR  FURTHER  INFORMATION:  Contact  the 
appropriate  FTA  Regional 
Administrator  (Appendix  A)  for 
application-specific  information  and 
issues.  For  general  program  information, 
contact  Sue  Masselink,  Office  of 
Program  Management.  (202)  366-2053. 
e-mail:  sue.masselink@fta.dot.gov.  A 
TDD  is  available  at  1-800-877-8339 
(TDD/FIRS). 
SUPPLEMENTARY  INFORMATION 
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Appendix  E.  OMB  Standard  Form  424, 

"Federal  Assistance" 

I.  General  Program  Information 

A.  Authority 

The  program  is  authorized  under 
Section  3038  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21).  Funds  have  been  appropriated  for 
this  program  imder  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act, 
Fiscal  Year  1999,  which  includes 
Appropriations  for  Department  of 
Transportation  and  Related  Agencies. 

B.  Background 

Over-the-road  buses  are  used 
predominantly  in  intercity  service  as 
well  as  charter  and  tour  bus  services. 
These  services  are  an  important  element 
of  the  U.S.  transportation  system.  TEA- 
21  authorizes  FTA's  new  Over-the-road 
Bus  Accessibility  Program  to  assist  over- 
the-road  bus  operators  in  complying 


with  the  Department's  Over-the-road 
Bus  Accessibility  rule,  "Transportation 
for  Individuals  with  Disabilities"  (49 
CFR  part  37)  published  in  a  Federal 
Register  notice  on  September  24, 1998. 

Summary  of  IX3T's  Over-the-Road  Bus 
Accessibihty  Rule 

Under  the  over-the-road  bus 
accessibility  rule,  all  new  buses 
obtained  by  large  (Class  I  carriers,  i.e., 
those  with  gross  aimual  operating 
revenues  of  $5.3  million  or  more),  fixed- 
route  carriers,  starting  in  2000.  must  be 
accessible,  with  wheelchair  lifts  and  tie- 
downs  that  allow  passengers  to  ride  in 
their  own  wheelchairs.  The  rule 
requires  the  fixed-route  carriers'  fleets  to 
be  completely  accessible  by  2012.  The 
buses  acquired  by  small  (gross  operating 
revenues  of  less  than  $5.3  million 
annually)  fixed-route  providers  also  are 
required  to  be  lift-equipped,  although 
they  do  not  have  a  deadline  for  total 
fleet  accessibility.  Small  providers  also 
can  provide  equivalent  service  in  lieu  of 
obtaining  accessible  buses.  Starting  in 
2001.  charter  and  tour  companies  will 
have  to  provide  service  in  an  accessible 
bus  on  48  hours'  advance  notice.  Fixed- 
route  companies  must  also  provide  this 
kind  of  service  on  an  interim  basis  imtil 
their  fleets  are  completely  accessible. 

Small  carriers  who  provide  mostly 
charter  or  tour  service  and  also  provide 
a  small  amount  of  fixed-route  service 
can  meet  all  requirements  through  48- 
hour  advance-reservation  service. 

Small  carriers  have  an  extra  year  to 
begin  complying  with  the  requirements 
that  apply  to  them  starting  in  October 
2001,  compared  to  October  2000  for 
large  carriers. 

Specifications  describing  the  design 
features  that  an  over-the-road  bus  must 
have  to  be  readily  accessible  to  and 
usable  by  persons  who  use  wheelchairs 
or  other  mobility  aids  required  by  the 
"Americans  vdth  Disabilities  Act 
Accessibility  Guidelines  for 
Transportation  Vehicles:  Over-the-Road 
Buses"  rule  (36  CFR  Part  1192)  were 
published  in  another  Federal  Register 
Notice  on  September  28,  1998. 

C.  Scope 

Improving  mobility  and  shaping 
America's  future  by  ensuring  that  the 
transportation  system  is  accessible, 
integrated,  efficient  and  offers  flexibility 
of  choices  is  a  key  strategic  goal  of  the 
Department  of  Transportation.  Over-the- 
road  Bus  .Accessibility  projects  will 
improve  mobility  for  individuals  with 
disabilities  by  providing  financial 
assistance  to  help  make  vehicles 
accessible  and  provide  training  to 
ensure  that  drivers  and  others 
understand  how  to  use  accessibility 
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features  as  well  as  how  to  treat  patrons 
with  disabilities. 

D.  Eligible  Applicants 

Grants  will  be  made  directly  to 
operators  of  over-the-road  buses.  Only 
intercity,  fixed-route  over-the-road  bus 
service  providers  may  apply  for  OTRB 
Accessibility  program  funds  in  fiscal 
year  1999.  Thereafter,  other  over-the- 
road  bus  service  providers,  including 
o{>erators  of  local  fixed-route  service, 
commuter  service,  and  charter  or  tour 
service  may  apply  for  funds 
appropriated  for  these  providers.  Private 
for-profit  operators  of  over-the-road 
buses  are  eligible  to  be  direct  appUcants 
for  this  program.  This  is  a  departiu* 
bom  the  other  FTA  programs  in  which 
the  direct  applicant  must  be  a  state  or 
local  public  body. 

E.  Vehicle  and  Service  Definitions 

An  "over-the-road  bus"  is  a  bus 
characterized  by  an  elevated  passenger 
deck  located  over  a  baggage 
compartment. 

Intercity,  fixed-route  over-the-road 
bus  service  is  regularly  scheduled  bus 
service  for  the  general  public,  using  an 
over-the-road  bus  that:  operates  with 
limited  stops  over  fixed  routes 
connecting  two  or  more  urban  areas  not 
in  close  proximity  or  connecting  one  or 
more  rural  communities  with  an  urban 
area  not  in  close  proximity;  has  the 
capacity  for  transporting  baggage  carried 
by  passengers;  and  makes  meaningful 
connections  with  scheduled  intercity 
bus  service  to  more  distant  points. 

Other  over-the-road  bus  service  means 
any  other  transportation  using  over-the- 
road  buses,  including  local  fixed-route 
service,  commuter  service,  and  charter 
or  tour  service  (including  toiu  or 
excursion  service  that  includes  features 
in  addition  to  bus  transportation  such  as 
means,  lodging,  admission  to  points  of 
interest  or  special  attractions). 

F.  Eligible  Projects 

Projects  to  finance  the  incremental 
capital  and  training  costs  of  complying 
with  DOT'S  over-the-road  bus 
accessibility  rule  (49  CFR  Part  37)  are 
eligible  for  funding.  Capital  projects 
eligible  for  funding  include  adding  lifts 
and  other  accessibility  components  to 
new  vehicle  purchases,  and  purchasing 
lifts  to  retrofit  existing  vehicles. 

Eligible  training  costs  are  those 
required  by  the  final  accessibility  rule  as 
described  in  49  CFR  37.209.  These 
activities  were  required  under  the 
interim  OTRB  accessibility  rule  and 
include  training  in  proper  operation  and 
maintenance  of  accessibility  features 
and  equipment,  boarding  assistance, 
securement  of  mobility  aids,  sensitive 


and  appropriate  interaction  vidth 
passengers  with  disabilities,  and 
handling  and  storage  of  mobility 
devices.  The  costs  associated  with 
developing  training  materials  or 
providing  training  for  local  providers  of 
over-the-road  bus  services  for  these 
piirposes  are  eligible  expenses. 

FTA  has  sponsored  the  development 
of  accessibiUty  training  materials  for 
public  transit  operators.  FTA-funded 
Project  Action  is  a  national  technical 
assistance  program  to  promote 
cooperation  between  the  disability 
community  and  transportation  industry. 
Project  Action  provides  training, 
resources  and  technical  assistance  to 
thousands  of  disability  organizations, 
consumers  with  disabilities,  and 
transportation  operators.  It  maintains  a 
resource  center  with  the  most  up-to-date 
information  on  transportation 
accessibility.  Project  Action  may  be 
contacted  at:  Project  Action,  700 
Thirteenth  Street,  N.W.,  Suite  200, 
Washington.  DC  20590.  Phone:  1-800- 
659-6428,  Internet  address:  http:// 
www.projectaction.org/. 

G.  Grant  Criteria 

FTA  will  award  grants  based  on: 

a.  The  identified  need  for  over-the- 
road  bus  accessibility  for  persons  with 
disabilities  in  the  areas  served  by  the 
applicant; 

b.  The  extent  to  which  the  applicant 
demonstrates  innovative  strategies  and 
financial  commitment  to  providing 
access  to  over-the-road  buses  to  persons 
with  disabiUties; 

c.  The  extent  to  which  the  over-the- 
road  bus  operator  requires  equipment 
required  by  DOT's  over-the-road  bus 
accessibiUty  rule  prior  to  the  required 
timeframe  in  the  rule; 

d.  The  extent  to  which  financing  the 
costs  of  complying  with  DOT's  rule 
presents  a  financial  hardship  for  the 
applicant;  and 

e.  The  impact  of  accessibility 
requirements  on  the  continuation  of 
over-the-road  bus  service,  with 
particular  consideration  of  the  impact  of 
the  requirements  on  service  to  rural 
areas  and  for  low-income  individuals. 

H.  Funding  Availability 

TEA-21  authorizes  the  OTRB 
Accessibility  program  for  intercity 
fixed-route  service  at  a  guaranteed  level 
of  $2  million  in  FY  1999  and  FY  2000, 
$3  million  in  FY  2001.  and  $5.3  million 
in  FY  2002  and  FY  2003.  The 
guaranteed  level  of  funding  for  other 
over-the-road  bus  services  is  $1.7 
million  per  year  from  FY  2000  through 
FY  2003.  FTA  funds  are  available  for  up 
to  50  percent  of  the  cost  of  a  project. 
There  is  no  restriction  on  how  much  of 


each  year's  apportionment  can  be  used 
for  either  capital  or  training  projects. 

For  FY  1999.  $2  million  has  been 
appropriated  for  the  intercity  fixed- 
route  service  providers. 

/.  Grant  Requirements 

The  grant  appUcation  must  include 
documentation  necessary  to  meet  the 
requirements  of  FTA's  Nonurbanized 
Area  Formula  program  (Section  5311 
under  Title  49,  United  States  Code). 
Technical  assistance  regarding  these 
requirements  is  available  in  each  FTA 
regional  office.  For  incremental  capital 
costs,  applicants  must  comply  with  all 
of  the  Federal  requirements  described  in 
this  section,  either  when  purchasing 
wheelchair  Ufts  and  secujrement  devices 
to  retrofit  existing  vehicles,  or  when 
purchasing  new  wheelchair  accessible 
vehicles.  When  purchasing  new 
wheelchair  accessible  buses,  these 
Federal  requirements  apply  to  the 
purchase  of  the  vehicle  itself,  not  just 
the  wheelchair  hft  or  securement 
devices.  As  Ufts  are  normally  purchased 
as  part  of  a  bus  procurement,  Federal 
requirements  that  apply  to  the  Uft  also 
apply  to  the  purchase  of  the  bus.  In 
particular.  Buy  America,  labor 
protections,  pre-award  and  post- 
delivery  reviews  and  bus  testing  will 
apply  to  the  total  vehicle  purchase,  not 
just  the  Uft. 

Training  costs  are  not  subject  to  all 
requirements.  For  example,  labor 
protections.  Buy  America,  pre-award 
and  post-delivery  reviews,  bus  testing, 
and  school  transportation  are  not 
applicable  to  training  assistance. 

1.  Buy  America.  Federal  funds  may 
not  be  obligated  for  projects  unless  steel, 
iron,  and  manufactured  products  used 
in  such  projects  are  produced  in  the 
United  States.  Recipients  of  the  OTRB 
Accessibility  program  funds  must 
conform  with  the  FTA  regulations,  49 
CFR  Part  661,  and  any  amendments 
thereto.  There  are  four  exceptions  to  the 
basic  requirement  that  may  be  the  basis 
for  a  waiver.  First,  the  requirement  will 
not  apply  if  its  application  is  not  in  the 
pubUc  interest.  Second,  the  requirement 
will  not  apply  if  materials  and  products 
being  prociu«d  are  not  produced  in  the 
United  States  in  sufficient  and 
reasonably  available  quantities  and  of  a 
satisfactory  quality.  Third,  the 
requirement  will  not  apply  in  a  case 
involving  the  procurement  of  buses  and 
other  rolling  stock  if  the  cost  of 
components  and  subcomponents  which 
are  produced  in  the  United  States  is 
more  than  60  percent  of  the  cost  of  all 
components  and  subcomponents  of  the 
vehicles  or  equipment,  and  if  final 
assembly  takes  place  in  the  United 
States.  The  meaning  of  final  assembly  is- 
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further  descri  Ded  in  the  FTA  Guidance 
on  Buy  Amer  ca  Requirements,  dated 
March  18. 19!  I7,  which  appHes  to  all 
buses  purcha!«d  with  FTA  funds. 
Fourth,  the  requirement  will  not  apply 
if  the  inclusicn  of  domestic  material 
will  increase  he  overall  project  contract 
by  more  than  125  percent.  Buy  America 
waivers  under  the  non-availability, 
price  differen  ial,  and  public  interest 
exceptions  re(  juire  FTA  approval,  but 
the  waiver  foi  rolling  stock  meeting  the 
domestic  coni  ent  and  final  assembly 
requirements  does  not.  FTA  has  issued 
a  general  waiver  for  selected  items, 
including  all  )urchases  under  the 
Federal  small  purchase  threshold, 
which  is  $100,000. 

2.  Labor  Protection.  Before  FTA  may 
award  a  grant  for  capital  assistance,  49 
U.S.C.  5333(b  I  requires  that  fair  and 
equitable  arra  agements  must  be  made  to 
protect  the  in  erests  of  transit  employees 
affected  by  FTA  assistance.  Those 
arrangements  must  be  certified  by  the 
Secretary  of  L  abor  as  meeting  the 
requirements  oi  the  statute.  When  a 
labor  organize  tion  represents  a'group  of 
affected  employees  in  the  service  area  of 
an  FTA  project,  the  employee  protective 
arrangement  is  usually  the  product  of 
negotiations  cr  discussions  with  the 
union.  The  grant  applicant  can  facilitate 
Department  of  Labor  (DOL)  certification 
by  identifying  in  the  application  any 
previously  certified  protective 
arrangements  Ithat  have  been  applied  to 
similar  projects  undertaken  by  the  grant 
applicant.  Upjn  receipt  of  a  grant 
application  requiring  employee 
protective  ammgements,  FTA  will 
transmit  the  a  pplication  to  DOL  and 
request  certification  of  the  employee 
protective  arrimgements.  In  accordance 
with  DOL  gui  ielines,  EXDL  notifies  the 
relevant  unions  in  the  area  of  the  project 
that  a  grant  fo  r  assistance  is  pending 
and  affords  the  grant  applicant  and 
union  the  opp  ortunity  to  agree  to  an 
arrangement  Establishing  the  terms  and 
conditions  of  the  employee  protections. 
If  necessary,  IK3L  furnishes  technical 
and  mediation  assistance  to  the  parties 
during  their  negotiations.  The  Secretary 
of  Labor  may  determine  the  protections 
to  be  certified  if  the  parties  do  not  reach 
an  agreement  after  good  faith  bargaining 
and  mediation  efforts  have  been 
exhausted.  DpL  will  also  set  the 
protective  coi  iditions  when  affected 
employees  in  the  service  area  are  not 
represented  by  a  union.  When  DOL 
determines  that  employee  protective 
arrangements  comply  with  labor 
protection  requirements,  DOL  wall 
provide  a  cer^fication  to  FTA.  The  grant 
agreement  between  FTA  and  the  grant 
applicant  inci  trporates  by  reference  the 


employee  protective  arrangements 
certified  by  DOL. 

Questions  concerning  employee 
protective  arrangements  and  related 
matters  pertaining  to  transit  employees 
should  be  addressed  to  the  Division  of 
Statutory  Programs,  Department  of 
Labor,  200  Constitution  Avenue,  NW, 
Room  N-5411,  Washington,  DC  20210; 
telephone  (202)  693-0126,  fax  (202) 
219-5338. 

3.  Competitive  Procurement.  Federal 
procurement  requirements  apply  to  FTA 
funds  awarded  to  state  and  local 
governments  and  private  nonprofit 
agencies  under  49  CFR  Parts  18  and  19. 
To  the  extent  a  direct  recipient  of  FTA 
funds  under  this  program  is  a  private 
for-profit  entity,  the  Federal 
procurement  requirements  do  not  apply. 

4.  Debarment,  Suspension  and  Other 
Responsibility  matters.  Pursuant  to 
Executive  Order  12549;  41  U.S.C.  701; 
and  49  CFR  Part  29,  grantees  must 
ensure  that  FTA  funds  are  not  given  to 
anyone  who  has  been  debarred, 
suspended,  or  declared  ineligible  or 
voluntarily  excluded  from  participation 
in  federally  assisted  transactions.  The 
burden  of  disclosure  is  on  those 
debarred  or  suspended.  The  U.S. 
General  Services  Administration  (GSA) 
issues  a  document  titled  "Lists  of 
Parties  Excluded  from  Federal 
Procurement  or  Nonprocurement 
Programs"  monthly.  The  list  is  available 
on  the  GSA  website  (http/Zwww.gsa.gov/ 
index).  If  at  any  time  the  grantee  or 
other  covered  entity  learns  that  a 
certification  it  made  or  received  was 
erroneous  when  submitted  or  if 
circumstances  have  changed,  disclosure 
to  FTA  is  required. 

5.  Drug-Free  Workplace.  Grantees 
must  maintain  a  drug-free  workplace  for 
all  employees  and  have  an  anti-drug 
poUcy  and  awareness  program.  The 
grant  applicant  must  certify  to  FTA  that 
it  will  provide  a  drug-fi^e  workplace 
and  comply  with  all  requirements  of  the 
Drug-Free  Workplace  Act  of  1988 
(Public  Law  100-690)  and  U.S.  DOT's 
implementing  regulations,  49  CFR  Part 
29,  Subpart  F.  The  grantee  is  required  to 
provide  a  written  Drug-Free  Workplace 
pohcy  statement  notifying  employees 
that  the  unlawful  manufacture, 
distribution,  dispensing,  possession,  or 
use  of  a  controlled  substance  is 
prohibited  in  the  workplace  and  stating 
specific  actions  that  will  be  taken  for 
violations.  The  ongoing  drug-free 
awareness  program  must  inform 
employees  about  the  dangers  of  drug 
abuse;  about  any  available  drug 
counseling,  rehabilitation,  and 
employee  assistance  programs;  about 
penalties  that  may  be  imposed;  and  that 
employees  are  to  be  aware  that  the 


recipient  operates  a  drug-free 
workplace.  An  employee  of  an  FTA 
grantee  is  required  to  report  in  any 
conviction  for  a  violation  of  criminal 
drug  statute  occurring  in  the  workplace, 
and  the  grantee/ employer  is  required  to 
provide  written  notice  to  FTA  within  10 
days  of  having  received  the  notice. 
Within  30  days  of  receiving  the  notice 
of  a  conviction,  the  grantee/employer 
must  have  taken  appropriate  action 
against  the  employee  or  have  required 
participation  in  a  drug  abuse  assistance 
or  rehabilitation  program. 

6.  Nondiscrimination  requirements. 
49  U.S.C.  section  5332  states  that  "a 
person  (defined  broadly)  may  not  be 
excluded  from  participating  in,  denied  a 
benefit  of.  or  discriminated  against, 
under  a  project,  program,  or  actively 
receiving  financial  assistance  (from 
FTA)  because  of  race,  color,  creed, 
national  origin,  sex,  or  age." 

7.  Title  VI.  Grantees  must  assure  FTA 
that  transit  services  and  benefits 
obtained  with  FTA  assistance  will  be 
provided  in  a  nondiscriminatory 
manner,  without  regard  to  race,  color,  or 
national  origin. 

8.  Disadvantaged  Business  Enterprise. 
Grantees  must  assure  FTA  that 
disadvantaged  business  enterprises 
(DBEs)  are  provided  the  maximum 
opportunity  to  compete  for  FTA- 
assistance  contracts  and  procurements. 

9.  Equal  Employment  Opportunity 
(EEO).  The  grantee  must  assure  that  it 
will  notdiscriminate  against  any 
employee  or  applicant  for  employment 
because  of  race,  color,  creed,  sex, 
disability,  age  or  national  origin.  The 
grantee  agrees  to  take  affirmative  action 
to  ensure  that  applicants  are  employed 
and  that  employees  are  treated  during 
employment,  without  regard  to  their 
race,  color,  creed,  sex,  disability,  age,  or 
national  origin. 

10.  Americans  with  Disabilities  Act 
and  Section  504.  Compliance  with  the 
Americans  with  Disabilities  Act  of  1990 
(ADA)  (Public  Law  101-336)  and 
Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended,  are  eligibility 
requirements  for  Federal  financial 
assistance.  Section  504  prohibits 
discrimination  on  the  basis  of  handicap 
by  recipients  of  Federal  financial 
assistance.  The  ADA  prohibits 
discrimination  against  persons  with 
disabilities  in  the  provision  of 
transportation  services. 

11.  Restrictions  on  Lobbying.  Federal 
^ancial  assistance  may  not  be  used  to 
influence  any  member  of  Congress  or  an 
officer  or  employee  of  any  agency  in 
connection  with  the  making  of  any 
Federal  contract,  grant,  or  cooperative 
agreement.  The  state,  subrecipients,  and 
third  party  contractors  at  any  tier 
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awarded  FTA  assistance  exceeding 
$100,000  must  sign  a  certification  so 
stating  and  also  must  disclose  the 
expenditure  of  non-Federal  funds  for 
such  purposes  (49  CFR  Part  20).  Other 
Federal  laws  also  govern  lobbying 
activities.  For  example,  Federal  funds 
may  not  be  used  for  lobbying 
congressional  representatives  or 
senators  indirectly,  such  as  by 
contributing  to  a  lobbying  organization 
or  funding  a  grass-roots  campaign  to 
influence  legislation  (31  U.S.C.  Section 
1352).  General  advocacy  for  over-the- 
road  bus  transportation  and  providing 
information  to  legislators  about  the 
services  a  recipient  provides  are  not 
prohibited,  nor  is  using  non-Federal 
funds  for  lobbying,  so  long  as  the 
required  disclosiu^s  are  made. 

12.  Pre-award  and  Post-delivery 
reviews.  Pursuant  to  49  USC  5323(1). 
prociuements  for  vehicles,  other  than 
sedans  or  unmodified  vans,  must  be 
audited  in  accordance  with  FTA 
regulation,  "Pre-Award  and  Post- 
Delivery  Audits  of  Rolling  Stock 
Purchases,"  49  CFR  Part  663.  Additional 
guidance  is  available  in  a  manual, 
"Conducting  Pre-Award  and  Post- 
Delivery  Reviews  for  Bus  Procurement," 
published  May  1, 1995.  The  regulation 
requires  that  any  recipient  who 
purchases  rolUng  stock  for  use  in 
revenue  service  with  funds  obligated 
after  October  24, 1991,  conduct  a  pre- 
award  and  post-delivery  review  to 
assurance  compliance  with  its  bid 
specifications,  Buy  America 
requirements,  and  Federal  Motor 
Vehicle  Safety  requirements,  and  to 
complete  certifications.  Purchase  of 
more  than  ten  vehicles,  other  than 
unmodified  vans  or  sedans,  requires  in- 
plant  inspection. 

13.  Bus  Testing.  Piu«uant  to  49  USC 
5323(c),  all  new  bus  models  purchased 
with  FTA  funds  must  be  tested  in 
accordance  with  49  USC  5318  and  49 
CFR  part  665,  before  FTA  funds  can  be 
expended  to  acquire  them.  Purchasers  of 
new  model  buses  should  ensure  that  the 
manufacturer  has  complied  with  the 
testing  requirements  by  requesting  a 
copy  of  the  bus  testing  report  from  the 
Altoona  Bus  Testing  Center,  6th  Avenue 
and  45th  Street,  Altoona,  Pennsylvania 
16602.  The  telephone  number  is  (814) 
949-7944. 

14.  School  Transportation.  49  USC 
5323(f)  prohibits  the  use  of  FTA  funds 
for  exclusive  school  bus  transportation 
for  school  students  and  school 
personnel.  The  implementing  regulation 
(49  CFR  part  603)  does  permit  regular 
service  to  be  modified  to  accommodate 
school  students  along  with  the  general 
public. 


15.  Environmental  Protection.  Neither 
capital  costs  associated  with  making 
vehicles  wheelchair  accessible  nor 
training  costs  involve  significant 
environmental  impacts.  Projects  that  do 
not  involve  significant  environmental 
impacts  are  considered  "categorical 
exclusions"  in  FTA's  procedures 
because  they  have  been  categorically 
excluded  from  FTA's  requirements  to 
prepare  environmental  documentation. 
(49  USC  part  622,  incorporating  23  CFR 
part  771). 

16.  Planning.  Applicants  are 
encouraged  to  notify  the  appropriate 
state  departments  of  transportation  and 
metropolitan  planning  organizations 
(MPO)  in  areas  likely  to  be  served  by 
equipment  made  accessible  through 
funds  made  available  in  this  program. 
Those  OTganizations,  in  turn,  should 
take  appropriate  steps  to  inform  the 
pubhc  and  individuals  requiring  fully 
accessible  services  in  particular,  of 
operators'  intentions  to  expand  the 
accessibility  of  their  services. 
Incorporation  of  funded  projects  in  the 
plans  and  transportation  improvement 
programs  of  states  and  metropolitan 
areas  by  States  and  MPOs  also  is 
encouraged,  but  is  not  required. 

n.  Guidelines  for  PrepariMg  Grant 
A^UcatioB 

FTA  is  conducting  a  national 
solicitation  for  applications  imder  the 
OTRB  Accessibility  program.  Grant 
awards  will  be  made  on  a  competitive 
basis.  Although  most  FTA  grant 
applications  are  now  submitted 
electronically,  paper  applications  for  the 
OTRB  Accessibility  program  will  be 
accepted.  An  original  and  two  copies  of 
the  application  must  be  submitted  to  the 
appropriate  FTA  Regional  Office.  The 
OTRB  operators  should  submit  the 
application  to  the  office  in  the  region  in 
which  its  headquarters  office  is  located. 
The  application  should  provide 
information  on  all  items  for  which  you 
are  requesting  funding  in  FY  1999.  The 
application  must  include  the  following 
elements: 

1.  Transmittal  Letter 

This  addresses  basic  identifying 
information  including: 

a.  Grant  applicant 

b.  Contact  name  and  phone  number 

c.  Amount  of  grant  request 

2.  Project  Eligibility 

Every  application  must: 

a.  Described  the  applicant's 
technical,  legal,  and  financial  capacity 
to  implement  the  proposed  projects. 

b.  Document  matching  funds, 
including  amount  and  source. 


c.  Include  OMB  Standard  Form  424. 
"Federal  Assistance,"  which  is  a  multi- 
purpose form  that  must  be  completed  in 
its  entirety.  The  forms  are  available  from 
the  FTA  regional  offices. 

3.  Project  Information 

Provide  a  smnmary  of  project 
activities  for  which  you  are  requesting 
funds.  The  summary  should  include: 

a.  Each  project's  time  line,  including 
significant  milestones  such  as  date  of 
contract  for  purchase  of  vehicle(s).  and 
exjpected  delivery  of  vehicle(s). 

b.  Project  budget  (see  Appendix  B). 

4.  Project  Narrative 

Provide  the  information  identified 
below  to  support  your  application. 
Grants  will  be  awarded  competitively 
based  upon  the  following  criteria: 

a.  The  identified  need  for  over-the- 
road  bus  accessibility  for  persons  with 
disabilities  in  the  areas  served  by  the 
applicant; 

b.  The  extent  to  which  the  applicant 
demonstrates  innovative  strategies  and 
financial  commitment  to  providing 
access  to  over-the-road  buses  to  persons 
with  disabilities; 

c.  The  extent  to  which  the  over-the- 
road  bus  operators  acquires  equipment 
required  by  EXDT's  over-the-road  bus 
accessibility  rule  prior  to  the  required 
timeframe  in  the  rule; 

d.  The  extent  to  which  financing  the 
costs  of  complying  with  DOT's  rule 
presents  a  financial  hardship  for  the 
applicant;  and 

e.  The  impact  of  accessibility 
requirements  on  the  continuation  o( 
over-the-road  bus  service,  with 
particular  consideration  of  the  impact  of 
the  requirements  on  service  to  rural 
areas  and  for  low-income  individuals. 

in.  Grant  Review  Process 

Applications  are  to  be  submitted  to 
the  appropriate  FTA  Regional  Office  by 
the  close  of  business  on  April  16. 1999. 
FTA  wall  screen  all  applications  to 
determine  whether  all  required 
eligibility  elements,  as  descril>ed  in 
Section  2  of  the  application,  are  present. 
An  FTA  task  force  will  evaluate  each 
application  according  to  the  criteria 
described  in  this  annoimcement. 

A.  Notification 

FTA  will  notify  all  applicants  for 
funding  in  June  1999.  Grants  are 
expected  to  be  made  by  September  30. 
1999.  the  end  of  Federal  fiscal  year 
1999.  FTA  is  committed  to  obUgating 
FY  1999  OTRB  AccessibiUty  program 
funds  expeditiously.  Therefore,  FTA 
urges  apphcants  to  develop  and  submit 
with  thp'T  applications  complete 
documentation  necessary  to  meet  the 
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Issued  on  FebKiary 
Gordon  J.  Lintof , 

Administrator. 


Section  5311 
2,  1999. 


Appendix  A — F  'A  Regional  Offices 


Nev 


Region  I — i 

Connecticut. 

Maine 

Richard  H.  Doyl 
AdministratoT 
Transportation 
Square,  55  Bread 
Cambridge,  mK 
2055 


■Mass(]ichusetts,  Rhode  Island, 

Hampshire,  Vermont  and 


,  FTA  Regional 
Volpe  National 
Systems  Center,  Kendall 
way,  Suite  920, 
02142-1093,  (617)  494- 


Regjon  II — New 
Islands 


fork.  New  Jersey,  Virgin 


Letitia  Thomp 
Administrator 
2940.  New 
264-8162 


son 


Yok 


I,  FTA  Regional 
26  Federal  Plaza,  Suite 
NY  10278-0194,  (212) 


Region  III — Pennsylvania,  Maryland, 
Virginia,  West  Virginia,  Delaware, 
Washington.  DC 

Sheldon  Kinbar,  FTA  Regional 
Administrator,  1760  Market  Street,  Suite 
500,  Philadelphia,  PA  19103-4124.  (215) 
656-7100 

Region  IV — Georgia,  North  Carolina,  South 
Carolina,  Florida,  Mississippi,  Tennessee, 
Kentucky,  Alabama,  Puerto  Rico 

Susan  Schruth,  FTA  Regional  Administrator, 
61  Forsyth  Street,  S.W.,  Suite  17T50, 
Atlanta.  GA  30303,  (404)  562-3500 

Region  V — Illinois,  Indiana,  Ohio,  Wisconsin, 
Minnesota,  Michigan 

Joel  Ettinger,  FTA  Regional  Administrator, 
200  West  Adams  Street,  Suite  2410. 
Chicago,  IL  60606-5232.  (312)  353-2789 

Region  VI — Texas,  New  Mexico,  Louisiana, 
Arkansas,  Oklahoma 

Lee  Waddleton,  FTA  Regional  Administrator, 
819  Taylor  Street,  Room  8A36,  Ft.  Worth, 
TX  76102,  (817)  978-0550 


Region  VII— Iowa,  Nebraska,  Kansas, 
Missouri 

Mokhtee  Ahmad,  FTA  Regional 
Administrator,  6301  Rockhill  Road,  Suite 
303,  Kansas  City,  MO  64131-1117,  (816) 
523-0204 

Region  VIII — Colorado,  North  Dakota,  South 
Dakota,  Montana,  Wyoming,  Utah 

Louis  Mraz.  FTA  Regional  Administrator, 
Columbine  Place.  216  16th  Street.  Suite 
650.  Denver,  CO  80202-5120,  (303)  844- 
3242 

Region  IX — California,  Arizona,  Nevada, 
Hawaii,  American  Samoa,  Guam 

Leslie  Rogers,  FTA  Regional  Administrator, 
201  Mission  Street,  Suite  2210,  San 
Francisco.  CA  94105-1831.  (415)  744-3133 

Region  X— Washington,  Oregon,  Idaho, 
Alaska 

Helen  Knoll.  FTA  Regional  Administrator, 
Jackson  Federal  Building,  915  Second 
Avenue,  Suite  3142.  Seattle,  WA  98174- 
1002.  (206)  220-7954 

GRANTEE:  Hillsdale  Bus  Company 

PROJECT:  OR-38-0001 


Scope 


Activity 


Federal  share 


Eligible  project 
cost 


111-01 


117-00 


BUS  ROLLING  STOCK. 

1 1 .42.43  INCREMENTAL  COST  OF  LIFT  QUANTITY:  1 
1 1 .44.43  RETROFIT  VEHICLE  WITH  LIFT  QUANTITY  1 
BUS— OTHER. 

1 1 .7E.01  TRAINING  ■„.. 

ELIGIBLE  PROJECT  COST 

FEDERAL  SHARE  

APPLICANT  SHARE  


$15,000 
22.000 

10.000 
94.000 
47.000 
47.000 


$30,000 
44,000 

20.000 


Appendix  C — Certifications  and  Assurances 
for  Over-the-Ro«d  Bus  Accessibility  Program 
Grants 


miy 
aspli 


Before  FTA 
agreement,  the 
FTA  all  certificaions 
required  by  Federal 
the  applicant  or 
provides  the  texi 
assurances  required 


th; 


regulations,  or 
road  Bus  Access)bil 

Included  at 
single  signature 
and  its  attorney 
certifications  an 
each  project  for 
applying. 

An  applicant' 
Assurances  appl  IcabI 
generally  remair 
grant  to  closeoul. 
project  property 
standard  industiy 
year,  however,  t  le 
certifications  an<  i 
the  certification! 
made,  the  later 
will  apply  to  the 
property,  except 


aware  a  Federal  grant 
leant  must  provide  to 

and  assurances 
laws  and  regulations  for 
its  project.  This  Appendix 
of  certifications  and 
by  Federal  law, 
directives  for  the  Over-the- 
ty  Program, 
end  of  this  document  is  a 
}age  on  which  the  applicant 
I  :ertify  compliance  with  all 
assurances  applicable  to 
'  vhich  the  applicant  is 


Annual  Certifications  and 

e  to  a  specific  grant 
in  effect  for  the  life  of  the 
or  the  life  of  the  project  or 
when  a  useful  life  or 
life  is  in  effect.  If  in  a  later 
Applicant  provides 
assurances  that  differ  from 
and  assurances  previously 
qertifications  and  assurances 
grant,  project,  or  project 
as  FTA  otherwise  permits. 


Procedures 

Following  is  a  detailed  compilation  of 
Certifications  and  Assurances  and  the 
Signature  Page.  The  Signature  Page  is  to  be 
signed  by  the  applicant's  authorized 
representative  and  its  attorney.  It  is  to  be 
submitted  to  the  appropriate  regional  office 
along  with  the  applicant's  grant  application. 

All  applicants  are  advised  to  read  the 
entire  list  of  Certifications  and  Assurances  to 
be  confident  of  their  responsibilities  and 
commitments.  The  applicant  may  signify 
compliance  with  all  Categories  by  placing  a 
single  "X"  in  the  appropriate  space  at  the  top 
of  the  Signature  Selection  Page. 

The  Signature  Page,  once  properly  signed 
and  submitted  to  FTA.  assures  FTA  that  the 
applicant  intends  'o  comply  with  the 
requirements  for  the  Over-the-road  Bus 
Accessibility  Program.  All  applicants  must 
read  the  selection  portion  and  the  signature 
portion  of  this  document  and  signify 
compliance  by  marking,  where  appropriate, 
with  an  "X"  on  the  category  selection  side, 
and  then  signifying  compliance  as  indicated. 
The  applicant  should  not  hesitate  to  consult 
with  the  appropriate  FTA  Regional  Offic6 
before  submitting  its  certifications  and 
asburances. 

References  \ 

The  Transportation  Equity  Act  for  the  21st 
Century.  Pub.  L.  105-178.  June  9, 1998.  as 


amended  by  the  TfiA-21  Restoration  Act 
105-206, 112  Stat.  685,  July  22.  1998,  49 
U.S.C.  chapter  53,  Title  23  U.S.C,  U.S.  DOT 
and  FTA  regulations  under  49  CFR,  and  FTA 
Circulars. 

Over-the-road  Bus  Accessibility  Program 
Certifications  and  Assurances 

In  accordance  with  49  U.S.C.5323(n),  the 
following  certifications  and  assurances  have 
been  compiled  for  the  Over-the-road  Bus 
Accessibility  program.  FTA  requests  each 
Applicant  provide  as  many  of  the  following 
certifications  and  assurances  as  needed  to 
cover  the  types  of  projects  for  which  the 
Applicant  is  seeking  FTA  assistance.  The 
categories  of  certifications  and  assurances  are 
listed  by  Roman  numerals  I  through  V  on  one 
side  of  the  Signature  Page  of  this  document. 
Categories  II  through  V  will  apply  to  some, 
but  not  necessarily  all.  applicants.  The 
designation  of  the  categories  corresponds  to 
the  circumstances  mandating  submission  of 
s()ecific  certifications,  assurances,  or 
agreements. 

/.  Certifications  and  Assurances  Required  of 
Each  Applicant 

Each  Applicant  for  Over-the-road  Bus 
Accessibility  funding  assistance  awarded  by 
FTA  must  provide  all  certifications  and 
assurances  in  this  Category  I.  Accordingly. 
FTA  may  not  award  any  Federal  assistance 
until  the  Applicant  provides  assurance  of 
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compliance  by  selecting  Category  I  on  the 
Signature  Page  at  the  end  of  this  document. 

A.  Authority  of  Applicant  and  Its 
Representative 

The  authorized  representative  of  the 
Applicant  and  legal  counsel  who  sign  these 
certifications,  assurances,  and  agreements 
attest  that  both  the  Applicant  and  its 
authorized  representative  have  adequate 
authority  under  state  and  local  law  and  the 
by-laws  or  internal  rules  of  the  Applicant 
organization  to: 

(1)  Execute  and  file  the  application  for 
Federal  assistance  on  behalf  of  the  Applicant, 

(2)  Execute  and  file  the  required 
certifications,  assurances,  and  agreements  on 
behalf  of  the  Applicant  binding  the 
Applicant,  and 

(3)  Execute  grants  with  FTA  on  behalf  of 
the  Applicant. 

B.  Standard  Assurances 

The  Applicant  assures  that  it  will  comply 
with  all  applicable  Federal  statutes, 
regulations,  executive  orders,  FTA  circulars, 
and  other  Federal  administrative 
requirements  in  carrying  out  any  project 
supported  by  an  FTA  grant.  The  Applicant 
acknowledges  that  it  is  under  a  continuing 
obligation  to  comply  with  the  terms  and 
conditions  of  the  grant  issued  for  its  project 
with  FTA.  The  Applicant  understands  that 
Federal  laws,  regulations,  policies,  and 
administrative  practices  might  be  modified 
from  time  to  time  and  affect  the 
implementation  of  the  project.  The  Applicant 
agrees  that  the  most  recent  Federal 
requirements  will  apply  to  the  project,  unless 
FTA  issues  a  written  determination 
otherwise. 

C.  Debarment,  Suspension,  and  Other 
Responsibility  Matters — Primary  Covered 
Transactions 

As  required  by  U.S.  DOT  regulations  on 
Govemmentwide  Debarment  and  Suspension 
(Nonprocurement)  at  49  CFR  29.510: 

(1)  The  Applicant  (Primary  Participant) 
certifies,  to  the  best  of  its  knowledge  and 
belief,  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  department  or 
agency; 

(b)  Have  not,  within  a  three-year  period 
preceding  this  certification,  been  convicted 
of  or  had  a  civil  judgment  rendered  against 
them  for  commission  of  fraud  or  a  criminal 
offense  in  connection  with  obtaining, 
attempting  to  obtain,  or  performing  a  public 
(Federal,  state,  or  local]  transaction  or 
contract  under  a  public  transaction,  violation 
of  Federal  or  state  antitrust  statutes,  or 
commission  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of 
records,  making  false  statements,  or  receiving 
stolen  property; 

(c)  AJre  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  state,  or  local) 
with  commission  of  any  of  the  offenses  listed 
in  subparagraph  (l)(b)  of  this  certification; 
and 

(d)  Have  not  within  a  three-year  period 
preceding  this  certification  had  one  or  more 


public  transactions  (Federal,  state,  or  local) 
terminated  for  cause  or  default. 

(2)  The  Applicant  also  certifies  that,  if  it 
later  becomes  aware  of  any  information 
contradicting  the  statements  of  paragraph  (1) 
above,  it  will  promptly  provide  that 
information  to  FTA. 

(3)  If  the  Applicant  (Primary  Participwnt)  is 
unable  to  certify  to  the  statements  in 
paragraphs  (1)  and  (2)  above,  it  shall  indicate 
so  on  its  Signature  Page  and  provide  a 
written  explanation  to  FTA. 

D.  Drug-Free  Workplace  Agreement 

As  required  by  U.S.  DOT  regulations, 
"Drug-Free  Workplace  Requirements 
(Grants)."  49  CFR  Part  29,  Subpart  F,  as 
modified  by  41  U.S.C.  702,  the  Applicant 
agrees  that  it  will  provide  a  drug-free 
workplace  by: 

(1)  Publishing  a  statement  notifying  its 
employees  that  the  unlawful  manufactiire, 
distribution,  dispensing,  possession,  or  use  of 
a  controlled  substance  is  prohibited  in  its 
workplace  and  specifying  the  actions  that 
will  be  taken  against  its  employees  for 
violation  of  that  prohibition; 

(2)  Establishing  an  ongoing  drug-free 
awareness  program  to  inform  its  employees 
about: 

(a)  The  dangers  of  drug  abuse  in  the 
workplace, 

(b)  Its  policy  of  maintaining  a  drug-free 
workplace, 

(c)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs,  and 

(d)  The  penalties  that  may  be  imf)osed 
upon  its  employees  for  drug  abuse  violations 
occurring  in  the  workplace; 

(3)  Making  it  a  requirement  that  each  of  its 
employees  to  be  engaged  in  the  performance 
of  the  grant  or  cooperative  agreement  be 
given  a  copy  of  the  statement  required  by 
paragraph  (1); 

(4)  Notifying  each  of  its  employees  in  the 
statement  required  by  paragraph  (1)  that,  as 
a  condition  of  employment  financed  with 
Federal  assistance  provided  by  the  grant  or 
cooperative  agreement,  the  employee  will  be 
required  to: 

(a)  Abide  by  the  terms  of  the  statement, 
and 

(b)  Notify  the  employer  (Applicant)  in 
writing  of  any  conviction  for  a  violation  of 
a  criminal  drug  statute  occurring  in  the 
workplace  no  later  than  5  calendar  days  after 
that  conviction; 

(5)  Notifying  FTA  in  writing,  within  10 
calendar  days  after  receiving  notice  required 
by  paragraph  (4)(b)  above  ttom  an  employee 
or  otherwise  receiving  actual  notice  of  that 
conviction.  The  Applicant,  as  employer  of 
any  convicted  employee,  must  provide 
notice,  including  position  title,  to  every 
project  officer  or  other  designee  on  whose 
project  activity  the  convicted  employee  was 
working.  Notice  shall  include  the 
identification  number(s)  of  each  affected 
grant  or  cooperative  agreement. 

(6)  Taking  one  of  the  following  actions 
within  30  calendar  days  of  receiving  notice 
under  paragraph  (4)(b)  above  with  respect  to 
any  employee  who  is  so  convicted: 

(a)  Taking  appropriate  personnel  action 
against  that  employee,  up  to  and  including 
termination,  consistent  with  the 


requirements  of  the  Rehabilitation  Act  of 
1973.  as  amended,  or 

(b)  Requiring  that  employee  to  particifkate 
satisfactorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  state,  or  local  health, 
law  enforcement,  or  other  appropriate 
agency. 

(7)  Making  a  good  faith  effort  to  continue 
to  maintain  a  drug-free  workplace  through 
implementation  of  paragraphs  (1).  (2),  (3),  (4), 
(5),  and  (6)  above. 

The  Applicant  agrees  to  maintain  a  list 
identifying  its  headquarters  location  and 
each  workplace  it  maintains  in  which  project 
activities  supported  by  FTA  are  conducted, 
and  make  that  list  readily  accessible  to  FTA. 

E.  Intergovernmental  Review  Assurance 

The  Applicant  assures  that  each 
application  for  Federal  assistance  submitted 
to  FTA  has  been  or  will  be  submitted,  as 
required  by  each  State,  for  intergovernmental 
review  to  the  appropriate  State  and  local 
agencies.  Specifically,  the  Applicant  assures 
that  it  has  fulfilled  or  will  fulfill  the 
obligations  imposed  on  FTA  by  U.S.  DOT 
regulations.  "Intergovernmental  Review  of 
Department  of  Transportation  Programs  and 
Activities."  49  CFR  part  17. 

F.  Nondiscrimination  Assurance 

As  required  by  49  U.S.C.  5332  (which 
prohibits  discrimination  on  the  basis  of  race, 
color,  creed,  national  origin,  sex,  or  age,  and 
prohibits  discrimination  in  employment  or 
business  opportunity).  Title  VI  of  the  Civil 
Rights  Act  of  1964,  as  amended,  42  U.S.C. 
2000d.  and  U.S.  DOT  regulations, 
"Nondiscrimination  in  Federally-Assisted 
Programs  of  the  Department  of 
Transportation — Effectuation  of  Title  VI  of 
the  Civil  Rights  Act."  40  CFR  part  21  at  21.7. 
the  Applicant  assures  that  it  will  comply 
with  all  requirements  of  49  CFR  part  21;  FTA 
Circular  4702.1.  "Title  VI  Program 
Guidelines  for  Federal  Transit 
Administration  Recipients",  and  other 
applicable  directives,  so  that  no  person  in  the 
United  States,  on  the  basis  of  race,  color, 
national  origin,  creed,  sex,  or  age  will  be 
excluded  from  participation  in,  be  denied  the 
benefits  of.  or  otherwise  be  subjected  to 
discrimination  in  any  program  or  activify 
(particularly  in  the  level  and  qualify  of 
transportation  services  and  transportation- 
related  benefits)  for  which  the  Applicant 
receives  Federal  assistance  awarded  by  the 
U.S.  DOT  or  FTA  as  follows: 

(1)  The  Applicant  assures  that  each  project 
will  be  conducted,  property  acquisitions  will 
be  undertaken,  and  project  facilities  will  be 
operated  in  accordance  with  all  applicable 
requirements  of  49  U.S.C.  5332  and  49  CFR 
part  21,  and  understands  that  this  assurance 
extends  to  its  entire  facility  and  to  facilities 
operated  in  connection  with  the  project. 

(2)  The  Applicant  assures  that  it  will  take 
appropriate  action  to  ensure  that  any 
transferee  receiving  property  financed  with 
Federal  assistance  derived  from  FTA  will 
comply  with  the  applicable  requirements  of 
49  U.S.C.  5332  and  49  CFR  part  21. 

(3)  The  Applicant  assures  that  it  will 
promptly  take  the  necessary  actions  to 
effectuate  this  assurance,  including  notifying 
the' public  that  complaints  of  discrimination 
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in  the  provision  of  transportation-related 
services  or  benefits  may  be  filed  with  U.S. 
DOT  or  FTA.  Upon  request  by  U.S.  DOT  or 
FTA,  the  Applicant  assures  that  it  will 
submit  the  required  information  pertaining  to 
its  compliance!  wit  these  requirements. 

(4)  The  Applicant  assures  that  it  will  make 
any  changes  in  its  49  U.S.C.  5332  and  Title 
VI  implementi^ig  procedures  as  U.S.  DOT  or 
FTA  may  request. 

(5)  As  requiifcd  by  49  CFR  21.7(a)(2),  the 
Applicant  will  include  in  each  third  party 
contract  or  sunagreement  appropriate 
provisions  to  i|nf>ose  the  requirements  of  49 
U.S.C.  5332  anfi  49  CFR  part  21,  and  include 
appropriate  provisions  imposing  those 
requirements  ip  deeds  and  instruments 
recording  the  transfer  of  real  property, 
structures,  imdroveraents. 

G.  Assurance  c  f  Nondiscrimination  on  the 
Basis  of  Disabi  ity 

As  required  fcy  U.S.  DOT  regulations, 
"Nondiscrimination  on  the  Basis  of  Handicap 
in  Programs  ai|d  Activities  Receiving  or 
Benefiting  bovk  Federal  Financial 
Assistance,"  at]49  CFR  part  27,  implementing 
the  Rehabilitation  Act  of  1973.  as  amended, 
and  the  Americans  with  Disabilities  Act  of 
1990,  as  amended,  the  Applicant  assures 
that,  as  a  condition  to  the  approval  or 
extension  of  aiiy  Federal  assistance  awarded 
by  FTA  to  construct  any  facility,  obtain  any 
rolling  stock  ot  other  equipment,  undertake 
studies,  conduct  research,  or  to  participate  in 
or  obtain  any  benefit  from  any  program 
administered  Iw  FTA,  no  otherwise  qualified 
person  with  a  disability  shall  be,  solely  by 
reason  of  that  aisability,  excluded  from 
participation  ia,  denied  the  benefits  of.  or 
otherwise  subjected  to  discrimination  in  any 
program  or  activity  receiving  or  benefiting 
from  Federal  assistance  administered  by  the 
FTA  or  any  en^ty  within  U.S.  DOT.  The 
applicant  assu|e  that  project  implementation 
and  operations)  so  assisted  will  comply  with 
all  applicable  nequirements  of  U.S.  DOT 
regulations  implementing  the  Rehabilitation 
Act  of  1973.  a^amended,  29  U.S.C.  794,  and 
the  Americansjwith  Disabilities  Act  of  1990, 
as  amended,  42  U.S.C.  12101  et  seq.  at  49 
CFR  parts  27,  37,  and  38,  and  any  applicable 
regulations  anq  directives  issued  by  other 
Federal  departments  or  agencies. 

I.  Certification!  Prescribed  by  the  Office  of 
Management  and  Budget  (SF-424B  and  SF- 
424D) 

The  Applicait  certifies  that  it: 

(1)  Has  the  l^gal  authority  to  apply  for 
Federal  assistance  and  the  institutional, 
managerial.  an<i  financial  capability 
(including  funi  Is  sufficient  to  pay  the  non- 
Federal  share  c  f  project  cost)  to  ensure 
proper  planning,  management,  and 
completion  of  he  project  described  in  its 
application. 

(2)  Will  give  FTA,  the  Comptroller  General 
of  the  United  £  tates  and,  if  appropriate,  the 
State,  through  my  authorized  representative, 
access  to  and  t  le  right  to  examine  all  records, 
books,  papers. pr  documents  related  to  the 
award:  and  wi  1  establish  a  proper  accounting 
system  in  acco  dancft  with  generally 
accepted  accoi  nting  standards  or  agency 
directives. 

(3)  Will  establish  safeguards  to  prohibit 
employees  foni  using  their  positions  for  a 


purpose  that  constitutes  or  presents  the 
app>earance  of  personal  or  organizational 
conflict  of  interest  or  personal  gain. 

(4)  Will  initiate  and  complete  the  work 
within  the  applicable  project  time  periods 
following  receipt  of  FTA  approval. 

(5)  Will  comply  with  all  statutes  relating  to 
nondiscrimination  including,  but  not  limited 
to: 

(a)  Title  VI  of  the  Civil  Rights  Act.  42 
U.S.C.  2000d,  which  prohibits  discrimination 
on  the  basis  of  race,  color,  or  national  origin: 

(b)  Title  IX  of  the  Education  Amendments 
of  1972,  as  amended,  20  U.S.C.  1681, 1683. 
and  1685  through  1687,  which  prohibits 
discrimination  on  the  basis  of  sex; 

(c)  Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended,  29  U.S.C.  794.  which 
prohibits  discrimination  on  the  basis  of 
handicaps; 

(d)  The  Age  Discrimination  Act  of  1975,  as 
amended,  42  U.S.C.  6101  through  6107, 
which  prohibits  discrimination  on  the  basis 
of  age: 

(e)  The  Drug  Abuse  Office  and  Treatment 
Act  of  1972,  Pub.  L.  92-255,  March  21,  1972, 
and  amendments  thereto,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse: 

(f)  The  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention  Act  of  1970,  Pub.  L. 
91-616,  Dec.  31, 1970,  and  amendments 
thereto,  relating  to  nondiscrimination  on  the 
basis  of  alcohol  abuse  or  alcoholism: 

(g)  The  Public  Health  Service  Act  of  1912. 
as  amended.  42  U.S.C.  290dd-3  and  290ee- 
3.  related  to  confidentiality  of  alcohol  and 
drug  abuse  patient  records; 

(h)  Title  Vni  of  the  Civil  Rights  Act,  42 
U.S.C.  3601  et  seq..  relating  to 
nondiscrimination  in  the  sale,  rental,  or 
financing  of  housing; 

(i)  Any  other  nondiscrimination  provisions 
in  the  sp>ecific  statutes  under  which  Federal 
assistance  for  the  project  may  be  provided 
including,  but  not  limited  to  section  1101(b] 
of  the  Transportation  Equity  Act  for  the  21st 
Centxuy,  23  U.S.C.  101  note,  which  provides 
for  participation  of  disadvantaged  business 
enterprises  in  FTA  programs;  and 

(j)  The  requirements  of  any  other 
nondiscrimination  statute(s)  that  may  apply 
to  the  project. 

(6)  Will  comply,  or  has  complied,  with  the 
requirements  of  Titles  II  and  ID  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970,  as 
amended,  (Uniform  Relocation  Act)  42  U.S.C. 
4601  et  seq..  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally-assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases.  These  requirements  apply  to  all 
interests  in  real  property  acquired  for  project 
purposes  regardless  of  Federal  participation 
in  purchases.  As  required  by  U.S.  DOT 
regulations,  "Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  for  Federal 
and  Federally  assisted  Programs."  at  49  CFR 
24.4.  and  sections  210  and  305  of  tha^ 
Uniform  Relocation  Act,  42  U.S.C.  4630  and 
4655,  the  Applicant  assures  that  it  has  the 
requisite  authority  under  applicable  state  and 
local  law  and  will  comply  or  has  complied 


with  the  requirements  of  the  Uniform 
Relocation  Act,  42  U.S.C.  4601  et  seq.,  and 
U.S.  DOT  regulations,  "Uniform  Relocation 
Assistance  and  Real  Property  Acquisition  for 
Federal  and  Federally  Assisted  Programs,"  49 
CFR  24  including,  but  not  limited  to  the 
following: 

(a)  The  Applicant  will  adequately  inform 
each  affected  person  of  the  benefits,  policies, 
and  procedures  provided  for  in  49  CFR  part 
24; 

(b)  The  Applicant  will  provide  fair  and 
reasonable  relocation  payments  and 
assistance  required  by  42  U.S.C.  4622,  4623. 
and  4624:  49  CFR  part  24;  and  any  applicable 
FTA  procedures,  to  or  for  families, 
individuals,  partnerships,  corporations  or 
associations  displaced  as  a  result  of  any 
project  financed  with  FTA  assistance; 

(c)  The  Applicant  will  provide  relocation 
assistance  programs  offering  the  services 
described  in  42  U.S.C.  4625  to  such 
displaced  families,  individuals,  partnerships, 
corporations  or  associations  in  the  manner 
provided  in  49  CFR  part  24  and  FTA 
procedures; 

(d)  Within  a  reasonable  time  before 
displacement,  the  Applicant  will  make 
available  comparable  replacement  dwellings 
to  displaced  families  and  individuals  as 
required  by  42  U.S.C.  4625(c)(3); 

(e)  The  Applicant  will  carry  out  the 
relocation  process  in  such  a  manner  as  to 
provide  displaced  persons  with  uniform  and 
consistent  services,  and  will  make  available 
replacement  housing  in  the  same  range  of 
choices  with  respect  to  such  housing  to  all 
displaced  persons  regardless  of  race,  color, 
religion,  or  national  origin; 

(f)  In  acquiring  real  property,  the  Applicant 
will  be  guided  to  the  greatest  extent 
practicable  under  state  law,  but  the  real 
property  acquisition  policies  of  42  U.S.C. 
4651  and  4652; 

(g)  The  Applicant  will  pay  or  reimburse 
property  owners  for  necessary  exfienses  as 
specified  in  42  U.S.C.  4653  and  4654. 
understanding  that  FTA  will  participate  in 
the  Applicant's  costs  of  providing  those 
payments  and  that  assistance  for  the  project 
as  required  by  42  U.S.C.  4631; 

(h)  The  Applicant  will  execute  such 
amendments  to  third  party  contracts  and 
subagreements  financed  with  FTA  assistance 
and  execute,  furnish,  and  be  bound  by  such 
additional  documents  as  FTA  may  determine 
necessary  to  effectuate  or  implement  the 
assurances  provided  herein,  and 

(i)  The  Applicant  agrees  to  make  these 
assurances  part  of  or  incorjxjrate  them  by 
reference  into  any  third  party  contract  or 
subagreement,  or  any  amendments  thereto, 
relating  to  any  project  financed  by  FTA 
involving  relocation  or  land  acquisition  and 
provide  in  any  affected  document  that  these 
relocation  and  land  acquisition  provisions 
shall  supersede  any  conflicting  provisions. 

(7)  Will  comply,  as  applicable,  with 
provisions  of  the  Hatch  Act.  5  U.S.C.  1501 
through  1508,  and  7324  through  7326,  which 
limit  the  political  activities  of  state  and  local 
agencies  and  their  officers  and  employees 
whose  principal  employment  activities  are 
financed  in  whole  or  part  with  Federal  funds 
including  a  Federal  loan,  grant,  or 
cooperative  agreement,  but  does  not  apply  to. 
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a  nonsupervisory  employee  of  a  transit 
system  (or  of  any  other  agency  or  entity 
performing  related  functions)  receiving  FTA 
assistance  to  whom  the  Hatch  Act  does  not 
otherwise  apply. 

(8)  To  the  extent  applicable  will  comply 
with  the  Davis-Bacon  Act,  as  amended,  40 
U.S.C.  276a  through  276a(7),  the  Copeland 
Act.  as  amended,  18  U.S.C.  874  and  40  U.S.C. 
276c,  and  the  Contract  Work  Hours  and 
Safety  Standards  Act,  as  amended,  40  U.S.C. 
327  through  333,  regarding  labor  standards 
for  federally-assisted  subagreements. 

(9}  To  the  extent  applicable,  will  comply 
with  flood  insurance  purchase  requirements 
of  section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  as  amended,  42 
U.S.C.  4012a(a),  which  requires  recipients  in 
a  special  flood  hazard  area  to  participate  in 
the  program  and  to  purchase  flood  insurance 
if  the  total  cost  of  insurable  construction  and 
acquisition  is  $10,000  or  more. 

(10)  Will  comply  with  environmental 
standards  that  may  be  prescribed  to 
implement  the  following  Federal  laws  and 
executive  orders. 

(a)  Institution  of  environmental  quality 
control  measures  under  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  42  U.S.C.  4321  et  seq.  and 
Executive  Order  No.  11514,  as  amended,  42 
U.S.C  4321  note; 

(b)  Notification  of  violating  fecilities 
pursuant  to  Executive  Order  No.  11738, 42 
U.S.C.  7606  note; 

(c)  Protection  of  wetlands  pursuant  to 
Executive  Order  No.  11990, 42  U.S.C  4321 
note; 

(d)  Evaluation  of  flood  hazards  of 
floodplains  in  accordance  with  Executive 
Order  11988,  42  U.S.C  4321  note; 

(e)  Assiirance  of  project  consistency  wfith 
the  approved  State  management  program 
developed  under  the  Coastal  Zone 
Management  Act  of  1972,  as  amended,  16 
U.S.C  1451  et  seq.; 

(f)  Conformity  of  Federal  actions  to  State 
(Clean  Air)  Implementation  Plans  under 
section  176(c)  of  the  Clean  Air  Act  of  1955, 
as  amended,  42  U.S.C  7401  et  seq.; 

(g)  Protection  of  imderground  sources  of 
drinking  water  under  the  Safe  Drinking 
Water  Act  of  1974,  as  amended,  42  U.S.C 
aoohetseq.; 

(h)  Protection  of  endangered  sp>ecies  under 
the  Endangered  Sptecies  Act  of  1973,  as 
amended,  Endangered  Species  Act  of  1973, 
as  amended,  16  U.S.C  1531  et  seq.;  and 

(i)  Environmental  protections  for  Federal 
transit  programs,  including,  but  no  limited  to 
(Hotections  for  a  park,  recreation  area,  or 
wildlife  or  waterfowl  refuge  of  national,  state, 
or  local  significance  or  any  land  from  a 
historic  site  of  a  national,  state,  or  local 
significance  used  in  a  transit  project  as 
required  by  49  U.S.C.  303. 

(11)  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968,  as  amended,  15  U.S.C. 
1271  et  seq.  relating  to  protecting 
components  of  the  national  wild  and  scenic 
rivers  systems. 

(12)  Will  assist  FTA  in  assuring 
compliance  with  section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as 
amended,  16  U.S.C  470f,  Executive  Order 
No.  11593  (identification  and  protection  of 


historic  properties),  16  U.S.C.  470  note,  and 
the  Archaeological  and  Historic  Preservation 
Act  of  1974,  as  amended,  16  U.S.C.  469a-I  et 
seq. 

(13)  Will  comply  with  the  Lead-Based 
Paint  Poisoning  Prevention  Act,  42  U.S.C. 
4801,  which  prohibits  the  use  of  lead-based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

(14)  Will  not  dispose  of,  modify  the  use  of, 
or  change  the  terms  of  the  real  property  title, 
or  other  interest  in  the  site  and  facilities  on 
which  a  construction  project  supported  with 
FTA  assistance  takes  place  without 
permission  and  instruction  from  the 
awarding  agency.  Will  record  the  Federal 
interest  in  the  title  of  real  property  in 
accordance  with  FTA  directives  and  will 
include  a  covenant  in  the  title  of  real 
property  acquired  in  whole  or  in  part  with 
Federal  assistance  funds  to  assure 
nondiscrimination  during  the  useful  life  of 
the  project. 

(15)  Will  comply  with  FTA  requirements 
concerning  the  drafting,  review,  and  approval 
of  construction  plans  and  specifications  of 
any  construction  project  supported  with  FTA 
assistance.  As  required  by  U.S.  DOT 
regulations,  "Seismic  Safety,"  49  CFR 
41.117(d),  before  accepting  delivery  of  any 
building  financed  with  FTA  assistance,  it 
will  obtain  a  certificate  of  compliance  with 
the  seismic  design  and  construction 
requirements  of  49  CFR  part  41. 

(16)  Will  provide  and  maintain  competent 
and  adequate  engineering  supervision  at  the 
construction  site  of  any  project  supported 
with  FTA  assistance  to  ensure  that  the 
complete  work  conforms  with  the  approved 
plans  and  specifications  and  will  furnish 
progress  reports  and  such  other  information 
as  may  be  required  by  FTA  or  the  State. 

(17)  Will  comply  with  the  National 
Research  Act,  Pub.  L.  93-348,  July  12, 1974, 
as  amended,  regarding  the  protection  of 
human  subjects  involved  in  research, 
developunent,  and  related  activities 
supported  by  the  FTA  assistance. 

(18)  Will  comply  with  the  Laboratory 
Animal  Welfere  Act  of  1966,  as  amended,  7 
U.S.C  2131  et  seq.  pertaining  to  the  care, 
handling,  and  treatment  of  warm  blooded 
animals  held  for  research,  teaching,  or  other 
activities  supjjorted  by  FTA  assistance. 

(19)  Will  have  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act 
Amendments  of  1996,  31  U.S.C  7501  et  seq. 
and  OMB  Circular  No.  A-133,  "Audits  of 
States,  Local  Governments,  and  Non-Profit 
Organizations." 

(20)  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations,  and  policies 
governing  the  project. 

n.  Lobbying  Certification  for  an  Application 
Exceeding  $100,000 

An  Applicant  that  submits  an  application 
for  Federal  assistance  exceeding  5100,000 
must  provide  the  following  certification.  FTA 
may  not  provide  Federal  assistance  for  an 
application  exceeding  S  100.000  until  the 
Applicant  provides  this  certification  by 
selecting  Category  II  on  the  Signature  Page. 

A.  As  required  by  U.S.  DOT  regulations, 
"New  Restrictions  on  Lobbying,"  at  CFR 


20.110,  the  Applicant's  authorized 
representative  certifies  to  the  best  of  his  or 
her  knowledge  and  belief  that  for  each 
application  for  a  Federal  assistance 
exceeding  $100,000: 

(1)  No  Federal  appropriated  funds  have 
been  or  will  be  paid,  by  or  on  behalf  of  the 
Applicant,  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of-Congrees, 
or  an  employee  of  a  Member  of  Congress 
pertaining  to  the  award  of  any  Federal 
assistance,  or  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  assistance  agreement;  and 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  any 
application  to  FTA  for  Federal  assistance,  the 
Applicant  assures  that  it  will  complete  and 
submit  Standard  Form-LLL.  "Disclosure 
Form  to  Report  Lobbying."  including  the 
information  required  by  the  form's 
instructions,  which  may  be  amended  to  omit 
such  information  as  permitted  by  31  U.S.C. 
1352. 

B.  The  Applicant  understands  that  this 
certification  is  a  material  representation  of 
fact  upon  which  reliance  is  placed  and  that 
submission  of  this  certification  is  a 
prerequisite  for  providing  Federal  assistance 
for  a  transaction  covered  by  31  U.S.C  1352. 
The  Applicant  also  understands  that  any 
person  who  fails  to  file  a  required 
certification  shall  be  subject  to  a  civil  penalty 
of  not  less  than  510,000  and  not  more  than 
5100,000  for  each  such  failure. 

m.  Certification  ofPre-Award  and  Post- 
Delivery  Reviews  Required  for  Acquisition  of 
Rolling  Stock 

An  Applicant  seeking  FTA  assistance  to 
purchase  rolling  stock  must  provide  the 
following  certification.  FTA  may  not  provide 
assistance  for  any  rolling  stock  acquisition 
until  the  Applicant  provides  this  certification 
by  selecting  Category  III  on  the  Signature 
Page. 

As  required  by  49  U.S.C  5323(m),  and 
implementing  FTA  regulations  at  49  CFR 
663.7.  the  Applicant  certifies  that  it  will 
comply  with  the  requirements  of  49  CFR  part 
663.  in  the  course  of  purchasing  revenue 
service  rolling  stock.  Among  other  things,  the 
Applicant  will  conduct  or  cause  to  be 
conducted  the  prescribed  pre-award  and 
post-delivery  reviews,  and  will  maintain  on 
file  the  certifications  required  by  49  CFR  part 
663.  subparts  B.  C.  and  D. 

IV.  Bus  Testing  Certification  Required  for 
New  Bus  Acquisitions 

An  Applicant  seeking  FTA  assistance  to 
acquire  new  buses  must  provide  the 
following  certification.  FTA  may  not  provide 
assistance  for  the  acquisition  of  new  buses 
until  the  Applicant  provides  this  certification 
by  selecting  Category  IV  on  the  Signature 
Pace. 

As  required  by  FTA  regulations,  "Bus 
Testing."  at  49  CFR  665.7,  the  Applicant 
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certifies  that  befcre  expending  any  Federal 
assistance  to  ac<Juire  the  first  bus  of  any  new 
bus  model  or  an^  bus  model  with  a  new 
major  change  inl  configuration  or  components 
or  authorizing  final  acceptance  of  that  bus  (as 
described  in  49  CFR  part  665): 

A.  The  model  lof  the  bus  will  have  been 
tested  at  a  bus  tasting  facility  approved  by 
FTA;  and 

B.  It  will  hava  received  a  copy  of  the  test 
report  prepared  pn  the  bus  model. 

V.  School  Tran^ortation  Agreement 

An  Applicantjseeking  FTA  assistance  to 
acquire  or  operate  transportation  facilities 
and  equipment  jcquired  with  Federal 
assistance  authorized  by  49  U.S.C.  chapter  53 
must  agree  as  follows.  FTA  may  not  pro  Ade 
assistance  for  transportation  focilities  until 
the  Applicant  enters  into  this  Agreement  by 
selecting  Category  V  on  the  Signature  Page. 


A.  As  required  by  49  U.S.C.  5323(f)  and 
FTA  regulations.  "School  Bus  Operations."  at 
49  CFR  605.14,  the  Applicant  agrees  that  it 
and  all  its  recipients  will: 

(1)  Engage  in  school  transportation 
op)erations  in  competition  with  private 
school  transportation  operators  only  to  the 
extent  permitted  by  an  exception  provided  by 
49  U.S.C.  5323(f),  and  implementing 
regulations,  and 

(2)  Comply  with  the  requirements  of  49 
CFR  part  605  before  providing  any  school 
transportation  using  equipment  or  facilities 
acquired  with  Federal  assistance  awarded  by 
FTA  and  authorized  by  49  U.S.C.  chapter  53 
or  Title  23  U.S.C.  for  transportation  projects. 

B.  The  Applicant  understands  that  the 
requirements  of  49  CFR  part  605  will  apply 
to  any  school  transportation  it  provides,  the 
definitions  of  49  CFR  part  605  apply  to  this 


school  transportation  agreement  may  require 
corrective  measures  and  the  imposition  of 
penalties,  including  debarment  from  the 
receipt  of  further  Federal  assistance  for 
transportation. 

Over-the-Read  Bus  Accessibility  Program 
Certifications  and  Assurances  for  FTA 
Assistance 

NAME  OF  APPLICANT:    


The  Applicant  agrees  to  comply  with 
applicable  requirements  of  Categories  I-V 


(The  Applicant  may  make  this  selection  in 
lieu  of  individual  selections  below.) 

OR 

The  applicant  agrees  to  comply  with  the 
applicable  requirements  of  the  following 
categories  it  has  selected: 


I.  Certifications  and  Assurances  Required  of  Each  Applicant 

II.  Lobbying  Certification  

in.  Certification  for  the  Purchase  of  Rolling  Stock 

rv.  Bus  Testing  Certification  

V.  School  Transportation  Agreement  


Over-the-Road  tus  Accessibility 
Certifications  atd  Assurances 

Name  of  Applicant:    


Name  and  relationship  of  Authorized  Rep- 
resentative:  __\ 

BY  SIGNING  feELOW  I, 

(name),  on  behalf  of  the 


Applicant,  declare  that  the  Applicant  has 
duly  authorized,  me  to  make  these 
certifications  and  assurances  and  bind  the 
Applicant's  compliance.  Thus,  the  Applicant 
agrees  to  comply  with  all  Federal  statutes, 
regulations,  exetutive  orders,  and 
administrative  ^idance  required  for  each 
application  it  makes  to  the  Federal  Transit 
Administration  (FTA). 

FTA  intends  ifiat  the  certifications  and 
assurances  the  Applicant  selects  on  the  other 
side  of  this  dociiment  should  apply,  as 
required,  to  each  project  for  which  the 
applicant  seeks  FTA  assistance. 

The  applicant  affirms  the  truthfulness  and 
accuracy  of  the  Certifications  and  assurances 
it  has  made  in  tlie  statements  submitted 
herein  with  thi^  document  and  any  other 
submission  ma4e  to  FTA,  and  acknowledges 
that  the  provisions  of  the  Program  Fraud 
Qvil  Remedies  Act  of  1986,  31  U.S.C.  3801 
et  seq.,  as  impl^ented  by  U.S.  DOT 
regulations,  "Pit)gram  Fraud  Civil 
Remedies,"  49  CFR  part  31  apply  to  any 


certification,  assurance  or  submission  made 
to  FTA.  The  criminal  fraud  provisions  of  18 
U.S.C.  1001  apply  to  any  certification, 
assurance,  or  submission  made  in  connection 
with  any  other  program  administered  by 
FTA. 

In  signing  this  document,  I  declare  under 
pienalties  of  f>erjury  that  the  foregoing 
certifications  and  assurances,  and  any  other 
statements  made  by  me  on  behalf  of  the 
Application  are  true  and  correct. 

Signature  

Date    

Name 

Authorized  Representative  of  Applicant 

Affirmation  of  Applicant's  Attorney 

For 

(Name  of  Applicant) 

As  the  undersigned  legal  counsel  for  the 
above  name  applicant,  I  hereby  affirm  to  the 
Applicant  that  it  has  authority  under  state 
and  local  law  to  make  and  comply  with  the 
certifications  and  assurances  as  indicated  on 
the  foregoing  pages.  I  further  affirm  that,  in 
my  opinion,  the  certifications  and  assurances 
have  been  legally  made  and  constitute  legal 
and  binding  obligstions  on  the  applicant. 

I  further  affirm  to  the  Applicant  that,  to  the 
best  of  my  knowledge,  there  is  no  legislation 
or  litigation  pending  or  imminent  that  might 


adversely  affect  the  validity  of  these 
certifications  and  assurances,  or  of  the 
performance  of  the  project.  Furthermore,  if  1 
become  aware  of  circumstances  that  change 
the  accuracy  of  the  foregoing  statements,  I 
will  notify  the  applicant  promptly,  which 
may  so  inform  FTA. 

Signature  . 

Date    

Name 

Applicant's  Attorney 

Each  Applicant  for  FTA  financial 
assistance  and  each  FTA  grantee  with  an 
active  capital  project  must  provide  an 
attorney's  affirmation  of  the  Applicant's  legal 
capacity. 

Appendix  D — Grant  Application  Checklist 

1.  Transmittal  letter 

2.  SF-424 

3.  Project  Eligibility    i 

a.  Organizational  Capacity 
b.  50  percent  non-Federal  match 

4.  Project  Budget 

5.  Project  Description 
— Project  Milestones 

6.  Project  Narrative 

BILUNG  CODE  4918-57-M 
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APPUCATION  FOR 
FEDERAL  ASSISTANCE 


APPENDIX  E 


OMB  Approval  r4o.  0348-0043 


1.  TYPE  OF  SUBMSSION: 

Application 
[jConamiction 

D  Noi>-Con«trucbon 


Preappiication 
Q  Construction 

□  Non-ConttnicBon 


2.  DATE  SUBMFTTED 


3.  DATE  RECQVEO  BY  STATE 


4.  DATE  RECEIVED  BY  FEDERAL  AGENCY 


Appkcanl  Identifier 


State  Application  Identiter 


Federal  IdentHier 


S.  APPUCANT  MF0RMAT10N 


Legal  Nam& 


Organizational  Unit: 


Address  (givedty.  counfy.  Stale,  and  zip  code): 


Name  and  telephone  number  o(  person  to  t>e  contacted  on  matters  involvini 
this  application  (give  area  code) 


%.  EMPLOYER  IDENTIFICATION  NUMBER  (EIN): 

nn- 


7.  TYPE  OF  APPUCANT:  (enter  appropriam  leOerin  box) 


n 


n 


□ 


a  TYPE  OF  APPLICATION: 

n  New         D  ConMiHiatloii  D  R«Won 

If  Revision,  enter  appropriate  letter(s)  in  box(e8)  I      I     I      I 

A.  Increase  A««ard         B.  Decrease  Airvard       C.  Increase  Duration 
D.  Decrease  Duration    Qft>»i(specify): 


A.  State  H.  Independent  Sdwol  Oist. 

B.  County  I.  Stale  Controlled  Instiluiion  of  Higher  Learning 

C.  Municipal  J.  Private  University 

D.  Township  K.  Indian  Tribe 

E.  Interstate  L  Individual 

F.  Intermunicipal  M.  Proit  Organization 

G.  Special  District  N.  Olher  (Spedly) 


9.  NAME  OF  FEDERAL  AGENCY: 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 


TITLE: 


11.  DESCRIPTTVE  TTTLE  OF  APPLICANTS  PROJECT: 


n 


12.  AREAS  AFFECTED  BY  PROJECT  rCM«  Counties.  Stales,  etc): 


13.  PROPOSED  PROJECT 


Start  Dale 


Ending  Date 


14.  CONGRESSIONAL  DISTRICTS  OF: 


a.  Applicani 


IS.  ESTBIATEO  FUNOMa- 


a.  Federal 


b.App«canl 


c  Stale 


d.Loc^ 


e.  other 


I.  Program  Income 


g.  TOTAL 


sr 
sr 


sr 


TT 


b.  Project 


16.  IS  APPUCATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a.  YES.  THIS  PREAPPUCATION/APPUCAHON  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  ORDER  12372 
PROCESS  FOR  REVIEW  ON: 


DATE 


b.  No.    D  PROGRAM  IS  NOT  COVERED  BY  E.  O.  12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


17.  IS  THE  APPLICANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 
Q  Yes    If  'Yes,*  attach  an  explanation.  Q  No 


18.  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BEUEF,  AU  DATA  M  THIS  APPUCATIOWPREAPPUCATKJN  ARE  TRUE  AND  CORRECT,  THE 
DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPUCANT  AND  THE  APPLICANT  WILL  COMPLY  WITH  THE 
ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 


a.  Type  Name  of  Authorized  Representative 


b.  Ti«e 


d.  Signature  of  Aultwrized  Representative 


&  Telephone  Number 


e.  Dale  Signed 


Previous  EdWon  Usable 
Authorized  lor  Local  Reproduction 


Standard  Form  424  (Rev.  7-97) 
Prescribed  by  OMB  Circular  A-102 
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INSTRUCTIONS  FOR  THE  SF-424 


Public  rep^ing  burden  for  this  collectioo  o<  infomiaboo  is  estimated  to  average  45  minutes  per  response,  including  time  tor  reviewing 
instructions,  searching  exisUng  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
informatron.  Send  comments  regardtig  the  burden  estimate  or  any  other  aspect  of  this  collection  ot  information,  including  suggestions  for 
reducing  tip  burden,  to  the  Office  of  Management  and  Budget.  Paperwork  Reduction  Project  (0348-0043),  Washington,  DC  20503. 


J, 


please:  do  not  return  your  completed  form  to  the  office  of  management  and  budget, 
send  rr  to  the  address  provided  by  the  sponsoring  agency. 


This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  tor  preapplications  and  applications  submitted  for  Federal  assistance.  It 
will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have  established  a  review  and  comment  procedure  in 
response  t«  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to  review 
the  applicant's  submission. 


Item: 
1. 


4. 


Entry: 


SelJ-explanatory. 


Datp  application  submitted  to  Federal  agency  (or  State  if 
applicable)  and  applicant's  control  number  (if  applicable). 

State  use  only  (if  applicable). 


If  this 


is  application  is  to  continue  or  revise  an  existing  award, 
ent*r  present  Federal  identifier  number.  If  for  a  new  project, 
leaie  blank. 

Le^l  name  of  applicant,  rwme  of  primary  organizatonal  unit 
wfich  will  undertake  ihe  assistance  activity,  complete  address  of 
thq  applicant,  and  name  and  telephone  number  of  the  person  to 

:iact  on  matters  related  to  this  applk:atton. 
r  Employer  Identificatton  Number  (EIN)  as  assigned  by  the 
Internal  Revenue  Service. 


item:  Entry: 

12.        List  only  ttie  largest  politkal  entities  affected  (e.g.,  State, 
counties,  cities). 


13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and  any 
Distrlct(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during  the  first 
funding/budget  period  by  each  contributor  Value  of  in- 
kind  contributions  shoukj  tie  irKluded  on  appropriate 
lines  as  applicable.  If  the  action  will  result  in  a  dollar 
chartge  to  an  existing  award,  indicate  only  the  amount 
of  the  cfiange.  For  decreases,  enctose  the  amounts  in 
parentheses.  If  both  basic  and  supplemental  amounts 
are  irKluded,  show  breakdown  on  an  attached  sheet. 
For  multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  Item  15. 


7. 
6. 


Entpr  the  appropriate  letter  in  the  space  provkJed.' 

Chfck  appropriate  tx)x  and  enter  appropriate  letter(s)  In  the 
e<6)  provided: 


spac8{6) 


16.        Applicants  shouW  contact  the  State  Single  Point  of 

Contact  (3POC)  for  Federal  Executive  Order  12372  to 
determine  whether  the  applicatkxi  is  subject  to  ttie 
State  intergovernmental  review  process. 


10. 


11. 


-  TJeW  means  a  new  assistance  award. 

-  jContinuation"  means  an  extenston  for  an  additiortal 
jundlng/tHidget  perkxj  for  a  project  with  a  projected 

npleikxi  date. 

-  ^eviskjn'  means  any  change  in  the  Federal 
Dvemment's  financial  obligatkxi  or  contingent 

liability  from  an  existing  obligation. 

Naine  of  Federal  agency  from  whk:h  assistance  is  being 
requested  with  this  application. 

i 
Us^  the  Catatog  of  Federal  Domestc  AssistarKe  numt>er  arKJ 

tltl^  of  the  program  urKler  whk:h  assistance  is  requested. 


17.        This  questton  applies  to  the  applk:ant  organizatton,  not 
the  person  wt>o  signs  as  the  authorized  representative. 
Categories  of  debt  Include  delirx^uent  audit 
disallowarices,  k>arts  and  taxes. 


18.        To  t>e  signed  by  the  auttwrized  representative  of  the 
applcanL  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  applicatton  as  official 
representative  must  tie  on  file  in  the  applicant's  otfce. 
(Certain  Federal  agencies  may  require  that  this 
auttrarizatkxi  be  sutxnitted  as  part  of  the  appllcatton.) 


Erie 


Erf  er  a  brief  descnptlve  title  of  the  project  If  more  than  one 
program  is  involved,  you  sfwukj  append  an  explanatkxi  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real 
property  projects),  attach  a  map  stwwing  project  kx:atk)n.  For 
proapplcatkxis,  use  a  separate  sheet  to  provide  a  summary 
deficriptkHi  of  this  project 
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DEPARTMENT  OF  EDUCATION 

[CFDA  NO.  84.001  H] 

Notice  of  Extension  of  Closing  Date  for 
Receipt  of  Applications  for 
Designation  as  an  Eligible  Institution 
for  Fiscal  Year  1999  for  the 
Strengthening  Institutions,  American 
Indian  Trit)aliy  Controlled  Colleges  and 
Universities,  Alaska  Native  and  Native 
Hawaiian  Serving  Institutions,  and 
Hispanic-Serving  Institutions 
Programs 

Purpose:  On  January  4,  1999,  the 
Department  of  Education  published  in 
the  Federal  Register  (64  PR  347-349)  a 
closing  date  notice  for  applications  from 
institutions  thit  wish  to  be  designated 
as  an  eligible  i  istitution  under  the 
Strengthening  Institutions,  American 
Indian  Triballi  Controlled  Colleges  and 
Universities,  /  laska  Native  and  Native 
Hawaiian  Serv  ing  Institutions  and 
Hispanic-Serv;  ng  Institutions  (HSI) 
Programs.  Thelfirst  three  programs  are 
authorized  unier  Title  III  of  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA).  The  HSI  program  is  authorized 
under  Title  V  (if  the  HEA.  The  purpose 
!  to  extend  the  closing 
ittal  of  institutional 
eligibility  applications  from  institutions 
who  wish  to  ctmpete  for  new  grants 
under  the  Strengthening  Institutions, 
American  Indi  m  Tribally  Controlled 
Colleges  and  L  niversities,  Alaska  Native 
and  Native  Ha'vaiian  Serving 
Institutions  an  i  HSI  Programs.  This 
action  is  needqd  due  to  unforeseen 
delays. 

late  for  eligibility 
extended  from  February 
15,  1999  to  M^ch  17,  1999  for 
institutions  thi  it  wish  to  apply  for  new 
grant  awards  u  nder  the  Title  III  and 
Title  V  prograiis.  The  Department  plans 
to  announce  a  :losing  date  of  April  12, 
1999  for  appli<  ations  for  new  grant 


of  this  notice  i 
date  for  transn 


administrative 
The  closing 
applications  is 


awards  under 


he  Strengthening 


Institutions,  A:nerican  Indian  Tribally 


Controlled  Colleges  and  Universities, 
Alaska  Native  and  Native  Hawaiian 
Serving  Institutions  and  HSI  Programs, 
to  be  pubUshed  in  a  future  Federal 
Register  notice.  Because  of  time 
constraints,  the  Department  does  not 
guarantee  that  it  will  be  able  to  notify 
an  applicant  for  designation  as  an 
eligible  Institution  before  the  new  grant 
award  closing  date  of  April  12,  1999. 

However,  the  closing  date  of  May  28, 
1999  has  not  changed  for  applicants 
who  wish  to  apply  only  for  purposes  of 
obtaining  a  waiver  of  certain  non- 
Federal  shaie  requirements  under  the 
Federal  Supplemental  Educational 
Opportunity  Grant  (FSEOG),  Federal 
Work  Study  (FWS),  and  Undergraduate 
International  Studies  and  Foreign 
Language  (UISFL)  programs. 

Deadline  for  Transmittal  of 
Applications:  March  17,  1999  for 
Institutions  of  higher  education  that 
with  to  compete  for  new  awards  under 
the  Strengthening  Institutions, 
American  Indian  Tribally  Controlled 
Colleges  and  Universities,  Alaska  Native 
and  Native  Hawaiian  Serving 
Institutions  euid  HSI  Programs.  May  28, 
1999  for  institutions  of  higher  education 
that  plan  to  obtain  a  waiver  of  certain 
non-Federal  share  requirements  under 
the  FSEOG,  FWS,  and  UISFL  programs. 

Applications  Available:  February  10, 
1999. 

For  Applications  or  Information 
Contact:  Ellen  M.  Sealey,  Margaret  A. 
Wheeler  or  Anne  S.  Young,  Institutional 
Development  and  Undergraduate 
Education  Service,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
(Portals  CY-80)  Washington,  DC  20202- 
5335.  Telephone  (202)  708-8866,  708- 
9926  and  708-8839.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 


Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  leirge  print,  audio 
tape,  or  computer  diskette)  on  request  to 
the  contact  person  listed  in  the 
preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Document: 
Anyone  may  view  this  docimient,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg/htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  at  (202) 
512-1530  or,  toll  free  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  on  an  electronic 
bulletin  board  of  the  Department. 
Telephone:  (202)  219-1511  or,  toll  free, 
1-800-222-4922.  The  documents 
located  under  Option  G — Files/ 
Announcements,  Bulletins,  and  Press 
Releases. 

Note:  The  ofRcial  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  1057, 1059c 
and  1065a. 

Dated:  February  2, 1999. 
David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  99-2918  Filed  2-5-99;  8:45  am) 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  7166  of  February  3,  1999 
American  Heart  Month,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Thanks  to  the  dedicated  efforts  of  scientists  and  researchers  and  the  strong 
support  of  the  American  public,  today  we  stand  at  the  threshold  of  a  new 
frontier  in  the  prevention  and  treatment  of  heart  disease.  And  in  coming 
years,  Americans  will  reap  even  greater  benefits  from  our  ongoing  commit- 
ment to  heart  research. 

Already,  research  has  profoundly  altered  scientists'  understanding  of  heart 
disease,  revealing  that  the  likelihood  of  heart  disease  is  increased  by  risk 
factors  such  as  smoking,  high  blood  pressure,  high  blood  cholesterol,  diabetes, 
obesity,  physical  inactivity,  and  a  family  history  of  early  heart  disease. 
Armed  with  this  knowledge,  millions  of  Americans  have  been  able  to  take 
steps  to  reduce  their  risk  of  illness.  Thanks  to  scientific  discoveries,  those 
already  afflicted  with  heart  disease  now  have  access  to  lifesaving  therapies 
and  procedures  such  as  clot-dissolving  drugs,  cardiopulmonary  resuscitation, 
defibrillation,  and  balloon  angioplasty. 

Even  greater  advances  lie  ahead.  Fields  on  the  verge  of  delivering  major 
innovations  include  molecular  genetics,  gene  therapy,  biotechnology,  immu- 
nology, and  epidemiology.  The  next  breakthroughs  will  include  better 
noninvasive  diagnostic  tools  that  can  help  physicians  examine  the  heart 
and  blood  vessels  without  surgery;  an  implantable  mechanical  device  that 
can  restore  heart  function  to  those  suffering  heart  failure;  and  a  drug  that 
can  promote  the  growth  of  new  blood  vessels  to  body  tissues  and  organs 
with  poor  circulation. 

But  technology  is  not  a  panacea.  Despite  the  great  gains  we  have  made, 
heart  disease  remains  the  leading  cause  of  death  in  the  United  States,  and 
millions  of  Americans  have  at  least  one  risk  factor  for  heart  disease.  Moreover, 
recent  data  have  shown  a  slight  rise  in  the  death  rate  for  stroke  and  a 
slowing  in  the  decline  of  the  death  rate  for  coronary  heart  disease.  Some 
cardiovascular  conditions,  such  as  heart  failure,  as  well  as  two  key  heart 
disease  risk  factors,  obesity  and  physical  inactivity,  are  on  the  increase 
among  Americans. 

We  must  work  together  to  make  all  Americans  aware  of  the  information 
science  has  given  us  regarding  controllable  risk  factors  for  cardiovascular 
disease.  It  is  particularly  important  that  we  reach  out  to  African  Americans, 
Hispanic  Americans,  other  minority  communities,  and  women,  who  often 
are  at  high  risk  for  heart  disease  and  stroke,  and  ensure  that  they  have 
access  to  the  resources  and  information  they  need  to  guard  against  these 
afflictions.  We  must  also  encourage  families  to  teach  their  children  the 
importance  of  adopting  healthy  lifestyle  practices  early  and  maintaining 
them  into  and  throughout  adulthood. 

The  Federal  Government  continues  to  play  a  vital  role  in  improving  the 
cardiovascular  health  of  Americans  by  supporting  research  and  public  edu- 
cation through  the  National  Heart,  Lung,  and  Blood  Institute  of  the  National 
Institutes  of  Health.  The  American  Heart  Association,  through  its  research 
and  education  programs  and  its  broad  network  of  dedicated  volunteers, 
also  plays  a  crucial  part  in  bringing  about  much-needed  advances. 
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As  Americans  look  ahead  to  a  new  century  and  a  new  millennium,  we 
should  use  the  momentum  of  past  heart  research  as  a  springboard  to  even 
greater  gains.  In  recognition  of  the  importance  of  the  ongoing  fight  against 
cardiovascular  disease,  the  Congress,  by  Joint  Resolution  approved  December 
30,  1963  {77  Stat.  843;  36  U.S.C.  169b),  has  requested  that  the  President 
issue  an  annual  proclamation  designating  February  as  "American  Heart 
Month." 

NOW.  THEREFORE,  I,  WILUAM  J.  CUNTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  February  1999  as  American  Heart  Month. 
I  invite  the  Governors  of  the  States,  the  Commonwealth  of  Puerto  Rico, 
officials  of  other  areas  subject  to  the  jurisdiction  of  the  United  States,  and 
the  American  people  to  join  me  in  reaffirming  our  commitment  to  combating 
cardiovascular  disease  and  stroke. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  third  day  of 
February,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 
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Executive  Order  13112  of  February  3,  1999 
Invasive  Species 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  National  Environmental 
Policy  Act  of  1969,  as  amended  (42  U.S.C.  4321  et  seq.),  Nonindigenous 
Aquatic  Nuisance  Prevention  and  Control  Act  of  1990,  as  amended  (16 
U.S.C.  4701  et  seq.),  Lacey  Act,  as  amended  (18  U.S.C.  42),  Federal  Plant 
Pest  Act  (7  U.S.C.  150aa  et  seq.).  Federal  Noxious  Weed  Act  of  1974,  as 
amended  (7  U.S.C.  2801  et  seq.).  Endangered  Species  Act  of  1973,  as  amended 
(16  U.S.C.  1531  et  seq.),  and  other  pertinent  statutes,  to  prevent  the  introduc- 
tion of  invasive  species  and  provide  for  their  control  and  to  minimize 
the  economic,  ecological,  and  human  health  impacts  that  invasive  species 
cause,  it  is  ordered  as  follows: 

Section  1.  Definitions. 

(a)  "Alien  species"  means,  with  respect  to  a  particular  ecosystem,  any 
species,  including  its  seeds,  eggs,  spores,  or  other  biological  material  capable 
of  propagating  that  species,  that  is  not  native  to  that  ecosystem. 

(b)  "Control"  means,  as  appropriate,  eradicating,  suppressing,  reducing, 
or  managing  invasive  species  populations,  preventing  spread  of  invasive 
species  from  areas  where  they  are  present,  and  taking  steps  such  as  restoration 
of  native  species  and  habitats  to  reduce  the  effects  of  invasive  species 
and  to  prevent  further  invasions. 

(c)  "Ecosystem"  means  the  complex  of  a  community  of  organisms  and 
its  environment. 

(d)  "Federal  agency"  means  an  executive  department  or  agency,  but  does 
not  include  independent  establishments  as  defined  by  5  U.S.C.  104. 

(e)  "Introduction"  means  the  intentional  or  unintentional  escape,  release, 
dissemination,  or  placement  of  a  species  into  an  ecosystem  as  a  result 
of  human  activity. 

(f)  "Invasive  species"  means  an  alien  species  whose  introduction  does 
or  is  likely  to  cause  economic  or  environmental  harm  or  harm  to  human 
health. 

(g)  "Native  species"  means,  with  respect  to  a  particular  ecosystem,  a 
species  that,  other  than  as  a  result  of  an  introduction,  historically  occurred 
or  currently  occurs  in  that  ecosystem. 

(h)  "Species"  means  a  group  of  organisms  all  of  which  have  a  high 
degree  of  physical  and  genetic  similarity,  generally  interbreed  only  among 
themselves,  and  show  persistent  differences  from  members  of  allied  groups 
of  organisms. 

(i)  "Stakeholders"  means,  but  is  not  limited  to.  State,  tribal,  and  local 
government  agencies,  academic  institutions,  the  scientific  community,  non- 
governmental entities  including  environmental,  agricultural,  and  conservation 
organizations,  trade  groups,  commercial  interests,  and  private  landowners. 

(j)  "United  States"  means  the  50  States,  the  District  of  Columbia,  Puerto 
Rico,  Guam,  and  all  possessions,  territories,  and  the  territorial  sea  of  the 
United  States. 
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Sec.  2.  Federal  Agency  Duties,  (a)  Each  Federal  agency  whose  actions  may 
affect  the  status  of  invasive  species  shall,  to  the  extent  practicable  and 
permitted  by  law. 

(1)  identify  such  actions; 

(2)  subject  to  the  availability  of  appropriations,  and  within  Administration 
budgetary  limits,  use  relevant  programs  and  authorities  to:  (i)  prevent  the 
introduction  of  invasive  species;  (ii)  detect  and  respond  rapidly  to  and 
control  populations  of  such  species  in  a  cost-effective  and  environmentally 
sound  manner;  (iii)  monitor  invasive  species  populations  accurately  and 
reliably;  (iv)  provide  for  restoration  of  native  species  and  habitat  conditions 
in  ecosystems  that  have  been  invaded;  (v)  conduct  research  on  invasive 
species  and  develop  technologies  to  prevent  introduction  and  provide  for 
environmentally  sound  control  of  invasive  species;  and  (vi)  promote  public 
education  on  invasive  species  and  the  means  to  address  them;  and 

(3)  not  authorize,  fund,  or  carry  out  actions  that  it  believes  are  likely 
to  cause  or  promote  the  introduction  or  spread  of  invasive  species  in  the 
United  States  or  elsewhere  unless,  pursuant  to  guidelines  that  it  has  pre- 
scribed, the  agency  has  determined  and  made  public  its  determination  that 
the  benefits  of  such  actions  clearly  outweigh  the  potential  harm  caused 
by  invasive  species;  and  that  all  feasible  and  prudent  measures  to  minimize 
risk  of  harm  will  be  taken  in  conjunction  with  the  actions. 

(b)  Federal  agencies  shall  pursue  the  duties  set  forth  in  this  section  in 
consultation  with  the  Invasive  Species  Council,  consistent  with  the  Invasive 
Species  Management  Plan  and  in  cooperation  with  stakeholders,  as  appro- 
priate, and,  as  approved  by  the  Department  of  State,  when  Federal  agencies 
are  working  with  international  organizations  and  foreign  nations. 
Sec.  3.  Invasive  Species  Council,  (a)  An  Invasive  Species  Council  (Council) 
is  hereby  established  whose  members  shall  include  the  Secretary  of  State, 
the  Secretary  of  the  Treasury,  the  Secretary  of  Defense,  the  Secretary  of 
the  Interior,  the  Secretary  of  Agriculture,  the  Secretary  of  Commerce,  the 
Secretary  of  Transportation,  and  the  Administrator  of  the  Environmental 
Protection  Agency.  The  Council  shall  be  Co-Chaired  by  the  Secretary  of 
the  Interior,  the  Secretary  of  Agriculture,  and  the  Secretary  of  Commerce. 
The  Council  may  invite  additional  Federal  agency  representatives  to  be 
members,  including  representatives  from  subcabinet  bureaus  or  offices  with 
significant  responsibilities  concerning  invasive  species,  and  may  prescribe 
special  procedures  for  their  participation.  The  Secretary  of  the  Interior  shall, 
with  concurrence  of  the  Co-Chairs,  appoint  an  Executive  Director  of  the 
Council  and  shall  provide  the  staff  and  administrative  support  for  the  Coun- 
cil. 

(b)  The  Secretary  of  the  Interior  shall  establish  an  advisory  committee 
under  the  Federal  Advisory  Conmiittee  Act,  5  U.S.C.  App.,  to  provide  infor- 
mation and  advice  for  consideration  by  the  Council,  and  shall,  after  consulta- 
tion with  other  members  of  the  Council,  appoint  members  of  the  advisory 
committee  representing  stakeholders.  Among  other  things,  the  advisory  com- 
mittee shall  recommend  plans  and  actions  at  local,  tribal.  State,  regional, 
and  ecosystem-based  levels  to  achieve  the  goals  and  objectives  of  the  Manage- 
ment Plan  in  section  5  of  this  order.  The  advisory  committee  shall  act 
in  cooperation  with  stakeholders  and  existing  organizations  addressing 
invasive  species.  The  Department  of  the  Interior  shall  provide  the  administra- 
tive and  financial  support  for  the  advisory  committee. 

Sec.  4.  Duties  of  the  Invasive  Species  Council.  The  Invasive  Species  Council 
shall  provide  national  leadership  regarding  invasive  species,  and  shall: 

(a)  oversee  the  implementation  of  this  order  and  see  that  the  Federal 
agency  activities  concerning  invasive  species  are  coordinated,  complemen- 
tary, cost-efficient,  and  effective,  relying  to  the  extent  feasible  and  appropriate 
on  existing  organizations  addressing  invasive  species,  such  as  the  Aquatic 
Nuisance  Species  Task  Force,  the  Federal  Interagency  Committee  for  the 
Management  of  Noxious  and  Exotic  Weeds,  and  the  Committee  on  Environ- 
ment and  Natural  Resources; 
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(b)  encourage  planning  and  action  at  local,  tribal.  State,  regional,  and 
ecosystem-based  levels  to  achieve  the  goals  and  objectives  of  the  Management 
Plan  in  section  5  of  this  order,  in  cooperation  with  stakeholders  and  existing 
organizations  addressing  invasive  species; 

(c)  develop  recommendations  for  international  cooperation  in  addressing 
invasive  species; 

(d)  develop,  in  consultation  with  the  Council  on  Environmental  Quality, 
guidance  to  Federal  agencies  pursuant  to  the  National  Environmental  Policy 
Act  on  prevention  and  control  of  invasive  species,  including  the  procurement, 
use,  and  maintenance  of  native  species  as  they  affect  invasive  species; 

(e)  facilitate  development  of  a  coordinated  network  among  Federal  agencies 
to  document,  evaluate,  and  monitor  impacts  from  invasive  species  on  the 
economy,  the  environment,  and  human  health; 

(f)  facilitate  establishment  of  a  coordinated,  up-to-date  information-sharing 
system  that  utilizes,  to  the  greatest  extent  practicable,  the  Internet;  this 
system  shall  facilitate  access  to  and  exchange  of  information  concerning 
invasive  species,  including,  but  not  limited  to,  information  on  distribution 
and  abundance  of  invasive  species;  life  histories  of  such  species  and  invasive 
characteristics;  economic,  environmental,  and  human  health  impacts;  man- 
agement techniques,  and  laws  and  programs  for  management,  research,  and 
public  education;  and 

(g)  prepare  and  issue  a  national  Invasive  Species  Management  Plan  as 
set  forth  in  section  5  of  this  order. 

Sec.  5.  Invasive  Species  Management  Plan,  (a)  Within  18  months  after 
issuance  of  this  order,  the  Council  shall  prepare  and  issue  the  first  edition 
of  a  National  Invasive  Species  Management  Plan  (Management  Plan),  which 
shall  detail  and  recommend  performance-oriented  goals  and  objectives  and 
specific  measures  of  success  for  Federal  agency  efforts  concerning  invasive 
species.  The  Management  Plan  shall  recommend  specific  objectives  and 
measures  for  carrying  out  each  of  the  Federal  agency  duties  established 
in  section  2(a)  of  this  order  and  shall  set  forth  steps  to  be  taken  by  the 
Council  to  carry  out  the  duties  assigned  to  it  under  section  4  of  this  order. 
The  Management  Plan  shall  be  developed  through  a  public  process  and 
in  consultation  with  Federal  agencies  and  stakeholders. 

(b)  The  first  edition  of  the  Management  Plan  shall  include  a  review  of 
existing  and  prospective  approaches  and  authorities  for  preventing  the  intro- 
duction and  spread  of  invasive  species,  including  those  for  identifying  path- 
ways by  which  invasive  species  are  introduced  and  for  minimizing  the 
risk  of  introductions  via  those  pathways,  and  shall  identify  research  needs 
and  recommend  measures  to  minimize  the  risk  that  introductions  will  occur. 
Such  recommended  measures  shall  provide  for  a  science-based  process  to 
evaluate  risks  associated  with  introduction  and  spread  of  invasive  species 
and  a  coordinated  and  systematic  risk-based  process  to  identify,  monitor, 
and  interdict  pathways  that  may  be  involved  in  the  introduction  of  invasive 
species.  If  recommended  measures  are  not  authorized  by  current  law,  the 
Council  shall  develop  and  recommend  to  the  President  through  its  Co- 
Chairs  legislative  proposals  for  necessary  changes  in  authority. 

(c)  The  Council  shall  update  the  Management  Plan  biennially  and  shall 
concurrently  evaluate  and  report  on  success  in  achieving  the  goals  and 
objectives  set  forth  in  the  Management  Plan.  The  Management  Plan  shall 
identify  the  personnel,  other  resources,  and  additional  levels  of  coordination 
needed  to  achieve  the  Management  Plan's  identified  goals  and  objectives, 
and  the  Council  shall  provide  each  edition  of  the  Management  Plan  and 
each  report  on  it  to  the  Office  of  Management  and  Budget.  Within  18 
months  after  measures  have  been  recommended  by  the  Council  in  any 
edition  of  the  Management  Plan,  each  Federal  agency  whose  action  is  re- 
quired to  implement  such  measures  shall  either  take  the  action  recommended 
or  shall  provide  the  Council  with  an  explanation  of  why  the  action  is 
not  feasible.  The  Council  shall  assess  the  effectiveness  of  this  order  no 
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less  than  once  each  5  years  after  the  order  is  issued  and  shall  report  to 
the  Office  of  Management  and  Budget  on  whether  the  order  should  be 
revised. 

Sec.  6.  Judicial  Review  and  Administration,  (a)  This  order  is  intended  only 
to  improve  the  internal  management  of  the  executive  branch  and  is  not 
intended  to  create  any  right,  benefit,  or  trust  responsibility,  substantive 
or  procedural,  enforceable  at  law  or  equity  by  a  party  against  the  United 
States,  its  agr^ncies,  its  officers,  or  any  other  person. 

(b)  Executive  Order  11987  of  May  24, 1977,  is  hereby  revoked. 

(c)  The  requirements  of  this  order  do  not  affect  the  obligations  of  Federal 
agencies  under  16  U.S.C.  4713  with  respect  to  ballast  water  programs. 

(d)  The  requirements  of  section  2(a)(3)  of  this  order  shall  not  apply  to 
any  action  of  the  Department  of  State  or  Department  of  Defense  if  the 
Secretary  of  State  or  the  Secretary  of  Defense  finds  that  exemption  from 
such  requirements  is  necessary  for  foreign  policy  or  national  security  reasons. 
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Inclusion  or  exclusion  from 
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RULES  GOING  INTO 
EFFECT  FEBRUARY  8, 
1999 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Export  certification: 
Non-govemment  facilities; 
accreditation  for  laboratory 
testing  or  phytosanitary 
inspection  services; 
published  1-8-99 
COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  licensing: 
Commerce  control  list — 
Missile  technology 
controls  changes; 
published  2-8-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Kentucky;  published  12-8-98 
Maryland;  published  12-9-98 
Missouri;  published  12-8-98 
Rhode  Island;  published  12- 

8-98 
Rhode  Island;  correction; 

published  1-6-98 
South  Carolina;  published 
12-8-98 
Hazardous  waste  program 
authorizations: 
Oklahoma;  published  12-9- 
98 
Hazardous  waste: 
Identification  and  listing — 
Petroleum  refining  process 
wastes;  land  disposal 
restrictions  for  newly 
<  hazardous  wastes,  etc.; 

published  8-6-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Organization,  functions,  and 
authority  delegations: 
General  Counsel  Office, 
Competition  Division 
elimination;  etc.;  published 
2-8-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 


Boeing;  published  1-4-99 
New  Piper  Aircraft,  Inc.; 

published  12-31-98 
Raytheon;  published  12-31- 

98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

African  horse  sickness; 
disease  status  change- 
Qatar;  comments  due  by 
2-16-99;  published  1-14- 
99 
Plant-related  quarantine, 
domestic: 

Karnal  bunt  disease — 
Compensation;  comments 
due  by  2-16-99; 
published  12-17-98 
Plant-related  quarantine, 
foreign: 

Solid  wood  packing  material 
from  China;  comments 
due  by  2-16-99;  published 
12-17-98 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Telecommunications  standards 
and  specifications: 
Materials,  equipment,  and 
construction — 
Customer  access 
locations;  service 
installation  standard; 
comments  due  by  2-19- 
99;  published  12-21-98 

COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 

International  services  surveys: 
Foreign  direct  investments 
in  U.S.— 

Annual  survey;  exemption 
levels;  comments  due 
by  2-16-99;  published 
1-14-99 
COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Encryption  items;  comments 
due  by  2-16-99;  published 
12-31-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Fishing  participation  credit; 
comments  due  by  2-18- 
99;  published  1-19-99 


Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  reef  fish; 
comments  due  by  2-16- 
99;  published  12-18-98 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

(FAR): 

Historically  underutilized 
business  zone  (HUBZone) 
empowerment  contracting 
program;  comments  due 
by  2-16-99;  published  12- 
18-98 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Consumer  products;  energy 
conservation  program: 
Clothes  washers — 
Energy  conservatksn 
standards;  comments 
due  by  2-16-99; 
published  1-11-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Oil  and  natural  gas 
production  and  natural 
gas  transmission  and 
storage;  comments  due 
by  2-16-99;  published  1- 
15-99 
Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Solid  waste  landfills  that 
commenced  construction 
prior  to  May  30,  1991  and 
have  not  been  modified  or 
reconstructed  since  May 
30,  1991;  comments  due 
by  2-16-99;  published  12- 
16-98 
Air  programs: 
Ambient  air  quality 
surveillance — 
Washington  and  Oregon; 
ozone  monitoring 
season  modification; 
comments  due  by  2-19- 
99;  published  1-20-99 
Washington  and  Oregon; 
ozone  monitoring 
season  modification; 
comments  due  by  2-19- 
99;  published  1-20-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Illinois;  comments  due  by  2- 
16-99;  published  1-15-99 

Louisiana;  comments  due  by 

2-16-99;  published  1-14- 

99 
Hazardous  waste: 
Lead-based  paint  debns; 

toxicity  characteristic  rule; 

temporary  suspension; 


comments  due  by  2-16- 
99;  published  12-18-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities: 
Bifenthrin;  comments  due  by 
2-16-99;  published  12-16- 
98 
Copper  ammonium  complex; 
comments  due  by  2-16- 
99;  published  12-16-98 
Tralkoxydim;  comments  due 
by  2-16-99;  published  12- 
16-98 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnorKies  list 
update;  comments  due 
by  2-16-99;  published 
12-17-98 
Toxic  substances: 
Lead-based  paint  activities — 
Lead-based  paint  debris; 
management  and 
disposal;  comments  due 
by  2-16-99;  published 
12-18-98 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Fixed  satelite  service  and 
terrestrial  system  in  Ku- 
band;  comments  due  by 
2-16-99;  published  1-12- 
99 
Frequency  allocations  and 
radio  treaty  matters: 
3650-3700  MHz  government 
transfer  band;  comments 
due  by  2-16-99;  published 
1-14-99 
Radio  and  television 
broadcasting: 

Broadcast  and  cable  equal 
employment  opportunity 
rules  and  policies; 
revision;  comments  due 
•      by  2-18-99;  published  1- 

14-99 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Preparedness: 
Offsite  radiological 
emergency  preparedness 
program;  services  fee; 
comments  due  by  2-16- 
99;  published  12-15-98 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Historically  underutilized 
business  zone  (HUBZone) 
empowerment  contracting 
program;  comments  due 
by  2-16-99;  published  12- 
18-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 


IV 
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Adhesive  codings  and 
component^ — 
Silver  chloide-coated 
titanium  flioxide; 
comments  due  by  2-16- 
99;  published  1-15-99 

INTERIOR  DEPARTMENT 
Reclamation  Bureau 
Farm  operation$  in  excess  of 
960  acres,  ir^ormation 
requirementsj  and  formerly 
excess  land  eligibility  to 
receive  non-fUll  cost 
irrigation  wat^r;  comments 
due  by  2-13-69;  publisfied 
1-19-99 
INTERIOR  DEPARTMENT 
Surface  M1nin9  Reclamation 
and  Enforcement  Office 
Surface  coal  mining  and 
reclamation  operations: 
Ownersfiip  ai^d  control 
mining  operations; 
definitions,  permit 
requiremerts,  enforcement 
actions,  etc.;  comments 
due  by  2-16-99;  published 
12-21-98 

JUSTICE  DEPARTMENT 

Prisons  Bureau 

Inmate  control,! custody,  care, 

etc.: 

Sex  offender  release 
notification  designation  of 


t 


offenses;  comments  due 
by  2-16-99;  published  12- 
16-98 
LABOR  DEPARTMENT 
Employment  and  Training 
Administration 
Nonimmigrants  on  H-1B  visas 
employed  in  specialty 
occupations  and  as  fashion 
models;  labor  condition 
applications  and  employer 
requirements 
Wage  recordkeeping 
requirements;  comments 
due  by  2-19-99;  published 
2-5-99 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Ck>al  mine  safety  and  health: 
Underground  mines — 
Diesel  particulate  matter; 
occupational  exposure; 
comments  due  by  2-16- 
99;  published  10-19-98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  -Regulation 

(FAR): 

Historically  underutilized 
business  zone  (HUBZone) 
empowerment  contracting 
program;  comments  due 


by  2-16-99;  published  12- 
18-98 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Cross-border  tender  offers, 
business  combinations, 
and  rights  offerings: 
comments  due  by  2-16- 
99;  published  12-15-98 

STATE  DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  2-16-99; 
published  1-6-99  ' 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Boating  safety: 
Manufacturing 
requirements — 
Recreational  boats;  hull 
identification  numbers; 
comments  due  by  2-16- 
99;  published  11-16-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airmen  certification: 
Aircraft  dispatchers;  eligibiNty 
and  certification 
requirements;  comments 
due  by  2-16-99;  published 
10-19-98 


Airworthiness  directives: 

Airbus;  comments  due  by  2- 
18-99;  published  1-19-99 

Construcciones 
Aeronauticas,  S.A.; 
comments  due  by  2-19- 
99;  published  1-20-99 

McCauley  Propeller 
Systems;  comments  due 
by  2-16-99;  published  12- 
18-98 

Pratt  &  Whitney;  comments 
due  by  2-19-99;  published 
12-21-98 

Class  D  and  Class  E 
airspace;  comments  due  by 
2-16-99;  published  1-15-99 

Class  D  and  E  airspace; 
comments  due  by  2-16-99; 
published  1-5-99 

Class  E  airspace;  comments 
due  by  2-17-99;  published 
1-2&-99 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Estate  and  gift  taxes: 

Marital  deduction;  valuation 
of  interest  in  property 
passing  to  surviving 
spouse;  public  hearing; 
comments  due  by  2-16- 
99;  published  12-16-98 
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CFR  CHECKLIST 


THto 


Stock  NumtMr 


Pric«       Revision  Oat* 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  tree  on^ine  through  the  Govemment  Printing 
Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 
index.html.  For  information  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 
The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 
$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  AH  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250. 

Tttto  Stock  Numbw  Price      Revision  Oal* 

1,  2  (2  Reserved) (869-C34-00001-1) .. 

3  (1997  Compilafkxi 
and  Paris  100  and 
101)  (869^)34-00002-9) .. 


5.00     sjan.  1,  I99S 


19.00 
7.00 

35.00 
26.00 


4  (869-034-0000^7) . 

5  Parts: 

1-699  (869-034-00004-5)  . 

700-1199  (869^)34^)0005-3)  . 

1200-End,  6  (6 
Reserved) (869-034-00006-1) . 

TPartK 

1-26 (869-O3*-00007-O) 24.00 

27-52  (869-O34-00008-8) 30.00 

53-209 (869-034-00009-6) 20.00 

210-299 (869-034-00010-0) 44.00 

300-399 (869-034-0001 1-8) 24.00 

400-699 (869-014^)0012-6) 33.00 

700-899 (869-034-00013-4) 30.00 

900-999 (869-034-00014-2) 39.00 

100O-1 199  (869-034-00015-1) 44.00 

1200-1599  (869-034-00016-9) 34.00 

1600-1899  (869-034-00017-7) 58O0 

1900-1939 (869-O34-O0018-5) 18.00 

1940-1949  (869-034-000 19-3) 33.00 

1950-1999  (869-034-0002O-7) 40.00 

200(Hnd (869-034-00021-5) 24.00 

8  (869-034-00022-3)  .. 

9  Parts: 

1-199  {869-034-0002>l)  .. 

200-End  (869-03IW0024-0)  .. 

10  Parts: 

0-50  (869-034-00025-8)  .. 

51-199 (869-034-00026-6)  .. 

200-499 (869-034-00027-4)  .. 

500-€nd  (869-034-00028-2)  .. 

11  (869-034-00029-1) 19.00 

12  Parts: 

1-199  (869-034-0003(M) 17.00 

200-219 (869-034-00031-2) 21.00 

220-299 (869-034-00032-1) 39.00 

300-499 (869-034-00033-9) 23.00 

500-599 (869^)34-00034-7) 24.00 

600-£nd  (869-034-00035-5) 44.00 

13  (869-034-00036-3) 23.00 


'Jan.  1,  1998 
*Jon.  I,  1998 

Jon.  1,  1998 
Jan.  1,  1998 


39.00       Jan.  1,  1998 

Jan.  1,  1998 
Jan.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Jan.  1,  1998 
Jon.  1,  1998 
Jan.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jon.  1,  1998 
Jan.  1,  1998 
Jon.  1.  1998 

33.00       Jan.  1,  1998 


40.ra 

33.m 
39.00 

32.ro 
3i.ro 
43.ro 


Jan.  1,  1998 
Jon.  1,  1998 

Jon.  1,  1998 
Jan.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 

Jan.  1,  1998 


Jon.  1,  1998 
Jan.  1,  1998 
Jan.  1, 1998 
Jan.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 

Jon.  1,  1998 


14  Parts: 

1-59  (869-034-0ro37-l) 

60-139 (869-034-00038-0) 

140-199 (869-O34-0ro39-8) 

200-1199 (869-034-00040-1) 

1200-€nd (869-034-00041-0) 

15  Parts: 

0-299  (869-034-00042-8) 

300-799 (869-034-00043-6) 

800-€nd  (869-034-00044-4) 

16  Parts: 

0-999  (869-034-00045-2) 

1000-£nd (869-034-00046-1) 

17  Parts: 

1-199  (869-034-00048-7) 

200-239 (869-034-00049-5) 

240-€nd  (869-034-00050^)  , 

18  Parts: 

1-399  (869-034-00051-7)  . 

400-€nd  (869-034-O0O52-5)  . 

19  Parts: 

1-140  (869-034-00053-3)  . 

141-199 (869-034-00054-1)  . 

200-End  (869-034-00055-0)  . 


47.ro 

40.ro 
i6.ro 
29.ro 
23.ro 

22.ro 
33.ro 
23.ro 

30.ro 
33.ro 

27.ro 
32.ro 
40.ro 

45.ro 
i3.ro 

34.ro 
33.ro 
i5.ro 

20  Parts: 

1-399  (869-034-00056-8) 29.ro 

400-499 (869-034-00057-6) 28.ro 

500-€nd  (869-034-00058-4) 44.ro 

21  Parts: 

1-99  (869-034-00059-2)  .. 

100-169 (869-034-00060-6)  .. 

170-199 (869-O34-00O61-4)  .. 

200-299 (869-034-00062-2)  .. 

300-499 (869-O34-00063-1)  .. 

500-599 „ (869-034-00064-9)  .. 

600-799 (869-034-00065-7)  .. 

800-1299  (869-034-00066-5)  .. 

1300-€nd (869-O34-O0067-3)  .. 


22  Parts: 

1-299  (869-034-00068-1) 

300-End  (869-034-00069-0) 

23  {869-034-0ro7O-3) 

24  Parts: 

0-199  (869-034-0ro71-1) 

200-499 (869-O34-0ro72-O) 

500-699 (869-034-0ro73-8) 

700-1699  (869-034-0ro74-6) 

1700-€nd (869-034-0ro75-4) 


2i.ro 
27.ro 
28.ro 

9.ro 
50.ro 
28.ro 

9.ro 
32.ro 
i2.ro 

41J)0 

3i.ro 
25.ro 

32.ro 
28.ro 
i7.ro 
45.ro 
i7.ro 


§§1.1401-£nd  (869-034-00088-6) 

2-29  (869-034-00089-4) 

30-39  (869-034-00090-8) 

40-49  (869-034-0009 1-6) 

50-299 (869-034-00092-4) 

300-499 (869-034-00093-2) 

500-599 (869-034-00094-1) 

600-End  (869-034-O0095-9) 


5i.ro 
36.ro 
25.ro 
i6.ro 
i9.ro 
34.ro 
io.ro 
9.ro 


Jan.  1.  1998 

Jon.  1,  1998 

Jan.  1,  1998 

Jan,  1,  1998 

Jon.  1,  1998 

Jon,  1,  1998 
Jon,  1,  1998 
Jan.  1,  1998 

Jon.  1,  1998 
Jan.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr,  1,  1998 

Apr.  1.  1998 
Apr,  1.  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr,  1,  1998 
Apr.  1,  1998 
Apr  1,  1998 
Apr,  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 


Apr,  1,  1998 
Apr,  1,  1998 

Apr,  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr,  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 


25  (869-O34-0ro76-2) 42.ro        Apr.  1,  1998 

26  Parts: 

§§1.0-1-1.60  (869-O34-0ro77-l) 26.ro 

§§  1.61-1.169 (869-034-0ro78-9) 48.ro 

§§  1.170-l,3ro (869-034-0ro79-7) 31.ro 

§§  i.30i-i.4ro (869-034-oooeo-i) 23.ro 

§§1.401-1.440 (869^)34-00081-9) 39.ro 

§§1.441-1.5ro  (869-034-00082-7)  29.ro 

§§  1,501-1.640 (869-034-00083-5) 27.ro 

§§1.641-1.850 (869-034-00084-3) 32.ro 

§§  1 .851-1 .907  (869-034-O0085-1) 36.ro 

§§  1,908-1. lOM  (869-034-00086-0) 35.ro 

§§1.iroi-1.14ro  (869-034^)0087-8) 38.ro 


Apr.  1,  1998 
Apr.  1,  1998 
Apr,  1,  1998 
Apr.  1,  1998 
Apr,  1,  1998 
Apr,  1,  1998 
Apr,  1,  1998 
Apr,  1,  1998 
Apr,  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr,  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 


27  Parts: 

1-199  


(869-034-00096-7) 49.ro   Apr.  1,  1998 


VI 


200-£n<l  . 

28  Parts: 

0-42  

43-end  ... 


29  Parts: 

0-99  

100-499 

500-«99  

900-1899  

1900-1910  (§§1|900  to 

1910.999)  .... 
1910  (§§1910.1000  to 

end)  

1911-1925  

1926 

1927-€nd  

30  Parts: 

1-199  

200-699  

700-End  

31  Parts: 

0-199  

200-£nd  

32  Parts: 

1-39,  VoJ.  I 

1-39,  Vo«.  II .... 
1-39,  Vol.  IN  ... 

1-190  

191-399  

400-629  

630-699  

700-799  

800-£nd  

33  Parts: 

1-124  

125-199  

200-End  

34  Parts: 

1-299  

300-399  

400<nd  


36  Parts 

1-199  

200-299  ... 

300-€nd  .. 

37 

38  Parts: 

0-17  

1S-€nd  .... 


1  118) 


40  Parts: 

50-51 

52  (52.6T42 
52  (511019-6ld) 
53-59  ... 

60  

61-62  .. 

63  

6*-71  .. 
72-80  .. 
81-«5  .. 

86  

87-135  . 
136-149 
150-189 
190-259 
260-265 
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Stock  Numbw  Prlc«       Revision  Date 

(869-034-00097-5) 17.00      *Ap(.  1,  1998 


Title 


Stock  Numt>er 


Price      Revision  Date 


!  (869-034-00098-3) 36.00        July  1,  1998 

.(869-034-00099-1)  30.00        July  1,  1998 


(869-034-00100-9) 26.00  July  1,  1998 

(869-034-00101-7) 12.00  July  1,  1998 

(869-034-00 102-5) 40.00  July  1,  1998 

(869-034-O010i-3) 20.00  July  1.  1998 


(869-034-00104-1) 44.00        July  1,  1998 


(869-034-00 105-O) 27.00 

(869-034-00106-8) 17.00 

(869^^)34-00107-6) 30.00 

(869-034-00108-4) 41.00 

,  (869-^)34-00109-2) 33.00 

.  (869-034-001 10-6) 29.00 

(869^)34-00111-4) 33.00 

.(869-034-00112-2) 20.00 

.  (869-034-001 1  >1) 46.00 


15.00 

„ 19.00 

„ 18.00 

(869-03*^1 1*-9) 47.00 

(869-034-00115-7) 51.00 

,  (869-034-001 16-5) 33.00 

(869-034-00117-3) 22.00 

,(86W)34-00118-1) 26.00 

(869-034-00119-0) 27.00 

.  (869-034-00120-3) 29.00 

.  (869-^B4-00121-l) 38.00 

.  (869-034-00122-0) 30.00 

.  (869^)34-00123-«) 27.00 

.  (869^^)34-00124-6) 25.00 

.  (869^)34-00125-4) 44.00 

.(869^)34-00126-2) 14.00 

.  (869-O34-00127-1) 20.00 

.(869^)34-00128-9) 21.00 

,.  (869-034-00129-7) 35.00 

(869^)34-00130-1) 27.00 

..  (869MB4-00131-9) 34.00 

..  (869-034-00132-7) 39.00 

..  (869-034-0013>5) 23.00 

..(869-034-00134-3) 31.00 

..  (869^)34-00135-1) 24.00 

..  (869-034-00136-0) 28.00 

..(869-034^)0137-8) 33.00 

..(869-034-00138-6) 17.00 

..  (869-O34-O0139-4) 53.00 

..  (869-034-00140-8) 18.00 

..  (869-034-00141-6) 57.00 

..  (869-034-00142-4) 1 1.00 

..  (869-O34-O0143-2) 36.00 

..(869^)34-00144-1) 31.00 

..  (869-034-00144-9) 53.00 

..  (869-034-00146-7) 47.00 

...  (869-034-00147-5) 37.00 

,..  (869-034-00148-3) 34.00 

,..  (869-034-00149-1) 23.00 

,..  (869-034-00150-9) 29.00 


July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 
July  1.  1998 
July  1,  1998 

July  1,  1998 
July  1,  1998 

2July  1, 1984 

2July  1,  1984 

2July  1,  1984 

July  1,  1998 

July  1.  1998 

July  1,  1998 

*July  1,  1998 

July  1.  1998 

July  1.  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 
July  1.  1998 
July  1,  1998 

July  1,1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1.  1998 

July  1,  1998 
July  1,  1998 

July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 


266-299  (869-034-00151-3) 33.00 

300-399 (869-034-00152-1) 26.00 

40O424   (869-034-00153-0) 33.00 

425-699 (869-034-00154-8) 42.00 

70O-789 (869-034-00155-6) 41.00 

790-€nd  (869-034-001564) 22.00 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1 , 1-1 1  to  Appendix,  2  (2  Reserved) 13.00 


3-6 

7  ... 

8  ... 

9  ... 
10-17 


14.00 
6.00 
AJ50 

13.00 
9.50 


18,  Vol.  I,  Ports  1-5  1300 

18,  Vol.  II,  Parts  6-19 13.00 

18,  Vol.  III.  Ports  20-52 '3.00 

19-100  1300 

1-100  (869-O34-00157-2) 13.00 

101    (869-034^)0158-1) 37.00 

102-200 (869-034-00158-9) 15.00 

201-End  (869-034-00160-2) 13.00 

42  Parts:  _ 

1-399     (869-034-00161-1) 34.00 

•400-429  (869-034-00162-9) 41.00 

430-€nd  (869-034-00163-7) 51.00 

43  Parts: 

1-999  (869-^)32-00163-4) 31.00 

1000-end (869-032-00 164-2) 50.00 

44  (869-^2-00165-1) 31.00 

45  Parts: 

1-199   (869-032-00166-9) 30.00 

20O499 (869-032-00167-7) 18.00 

50O-1 199 - (869-032-00168-5) 29.00 

1200-€nd ^ (869-034-00170-0) 39.00 

40  Parts: 

1^ (869M)3*-00171-8) 26.00 

41-69  (869-034-00172-6) 21.00 

70-89 (869-034-00173-4) 8.00 

90-139 (86W)J4-O0174-2) 26.00 

140-155 (869-032-001 74-0) 15.00 

156-165 (86»-032-00175-8) 20.00 

166-199 - {869-032^»176-6) 26.00 

20O499 (869-034-00178-5) 22X0 

500-End  (869-034-001 7»-3) 16O0 

47  Parts:  _ 

0-19 (869-034-00180-7) 36«) 

20-39  (869-034-00181-5) 27.00 

40-69  (869-032-00181-2) 23.00 

70-79  (869-032-00182-1) 33.00 

•80-€nd (869-O34-O0184-0) 40.00 

48  Chapters: 

1  (Ports  1-51)  (869-034-00185-8) 51.00 

1  (Ports  52^  (869-O34-00186-6) 29.00 

2  (Ports  201-299) (869-032-00186-3) 35.00 

3-6    (869-O34-O018&-2) 29.00 

7-14   (869-034-00189-1) 32.00 

15-28  »..  (869-032-00189-8) 33.00 

•29-€nd (869-0344)0191-2) 24.00 

49  Parts: 

1-99 (869-034-00192-1)  ......  31.00 

100-185 (869-032-00192-8) 50.00 

•  186-199  (869-034-00194-7) 1 1 .00 

200-399 (869-032-00194-4) 43.00 

400-999 (869-032-00195-2) 49.00 

1000-1 199  (869-034-00197-1) 17.00 

1200-€nd (869-032-00197-9) 14.00 

50  Parts: 

1-199  (86W)32-00198-7) 41.00 

200-599 (869-03*-00200-5) 22.00 

600-€nd  (869-032-00200-2) 29.00 
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3  July  1,  1984 

JJuly  1,  1984 

JJuly  1,  1984 

JJuly  1,  1984 

JJuly  1,  1984 

JJuly  1,  1984 

JJuly  1,  1984 

iJuly  1,  1984 

JJuly  1,  1984 

JJuly  1,  1984 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

Oct.  1.  1998 
Oct.  1,  1998 
Oct.  1.  1998 

Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1.  1998 

Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1.  1998 
Oct.  1,  1998 
Oct.  1,  1997 
Oct.  1.  1997 
Oct.  1.  1997 
Oct.  1,  1998 
Oct.  1.  1998 

Oct.  1.  1998 
Oct.  1.  1998 
Oct.  1,  1997 
Oct.  1.  1997 
Oct.  1,  1998 

Oct.  1.  1998 
Oct.  1.  1998 
Oct.  1.  1997 
Oct.  1,  1998 
Oct.  1,  1998 
(5ct.  1.  1997 
Oct.  1,  1998 

Oct.  1.  1998 
Oct.  1,  1997 
Oct.  1,  1998 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1998 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1.  1998 
Oct.  1.  1997 
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Title  Stock  Number  Price       Revision  Date 

CFR  Index  and  Findings 
Aids (869-034-00049-6) 46.00        Jan.  1,  1998 

Complefe  1998  CFR  set 951.00  1998 

Microfiche  CFR  Edition: 

Subscription  (mailed  as  issued) 247.00  1998 

Individuol  copies 1.00  1998 

Connplete  set  (one-tinne  mailing) 247.00  1997 

Complete  set  (one-time  mailing)  264.00  1996 

'  Because  Title  3  is  on  annual  compilation,  this  volume  and  ail  previous  volumes 
stiould  be  retoined  os  o  permanent  reference  source. 

'The  July  ),  I98S  edrfion  of  32  CFB  Parts  1-189  contains  a  note  only  foe 
Parts  1-39  inclusive.  For  the  fun  text  of  the  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  contanmg 
those  pats. 

'The  July  I,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

*No  omendments  to  this  volume  were  promulgated  durir>g  the  period  July 
1,  1997  to  June  30,  1998.  The  volume  issued  July  1,  1997.  should  be  retained. 

'Ito  amendments  to  this  volume  were  promulgated  during  the  period  January 
I,  1997  through  December  31,  1997.  The  CFR  volume  issued  as  of  Januay 
1, 1997  should  be  retained. 

*No  amendments  to  this  voiume  were  promulgated  during  the  period  April 
I,  1997,  through  April  1,  1998.  The  CFR  volume  issued  as  of  April  1,  1997, 
should  be  retained. 
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